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Libraries  and  Information  Science,  National  Commission 
See  National  Commission  on  Libraries  and  Information 
Science 

Mine  Safety  and  Health  Federal  Review  Commission 
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are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2634 

RIN  3209-AAOO 

Executive  Branch  Rnancial  Disclosure, 
Qualified  Trusts,  and  Certificates  of 
Divestiture 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Government 
Ethics  is  amending  its  interim  rule  on 
executive  branch  financial  disclosure. 
The  amendments  contain  procedural 
clarifications  for  filing  public  and 
confidential  financial  disclosure  reports. 
With  regard  to  public  reports,  OGE  is 
eliminating  the  requirement  that 
agencies  provide  an  annual  update  to 
the  list  of  non policy-making  positions 
excluded  from  filing.  Additionally,  the 
amendments  clarify  what  constitutes  the 
date  of  filing  for  piuposes  of 
determining  when  a  public  report  is 
subject  to  a  late  filing  fee.  For 
confidential  report  filers,  the 
amendments  codify  earlier  informal 
OGE  guidance  to  agencies  on  two 
matters:  the  exclusion  of  special 
Government  employees  (SCEs)  from  the 
requirement  for  incumbent  reports,  and 
the  exclusion  of  employees  (other  than 
SGEs)  from  the  requirement  for  new 
entrant  reports  if  they  are  not  expected 
to  serve  for  more  than  60  days  in  a 
position  otherwise  designated  for  filing. 
Finally,  the  amendments  supply  the 
form  number  for  the  standard 
confidential  disclosure  form,  which  was 
not  known  when  the  interim  rule  was 
first  published. 

DATES:  Interim  rule  amendments 
effective  July  21, 1993  Public  comments 
on  these  amendments  are  welcome  and 
must  be  received  on  or  before 
September  20, 1993. 


ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Government  Ethics,  suite 
500, 1201  New  York  Avenue  NW., 
Washington,  DC  20005-3917,  Attention: 
G.  Sid  Smith. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Office  of  Govemtnent  Ethics, 
telephone  (202)  523-5757.  FAX  (202) 
523-6325. 

SUPPLEMENTARY  INFORMATKM:  This 
document  amends  an  interim  rule 
which  revised  both  the  public  and 
confidential  financial  disclosure 
systems  for  executive  branch 
employees,  pursuant  to  title  I  of  the 
Ethics  in  Government  Act  of  1978  (Pub. 
L.  95-521,  as  amended  by,  inter  alia,  the 
Ethics  Reform  Act  of  1989,  Pub.  L.  101- 
194),  and  Executive  Order  12674  of 
April  12, 1989  (as  amended).  That 
interim  rule  was  published  on  April  7, 
1992  (57  FR  11800-11830)  and 
corrected  on  May  22  and  December  31, 
1992  at  57  FR  21854-21855  and  57  FR 
62605,  respectively. 

Executive  brancn  en.pIoyees  in 
certain  positions  of  a  confidential  or 
policy-making  character  which  are 
excepted  from  the  compatitive  service 
are  required  to  file  public  financial 
disclosure  reports,  unless  excluded 
under  regulatory  guidelin  )s.  The 
interim  rule  which  was  published  in 
April  1992  requires  agencies  to  provide 
OGE  with  a  list  of  such  pot  itions  being 
excluded  prior  to  the  due  dates  for 
reports  which  such  employees  would 
otherwise  have  to  file.  That  interim  rule 
also  required  agencies  to  provide  an 
annual  update  to  that  list,  reflecting 
deletions,  additions,  or  an  indication  of 
no  change.  It  has  been  determined  that 
the  annual  update  is  unnecessary  and 
redundant.  Therefore,  that  requirement 
is  being  eliminated  by  an  amendment  to 
§  2634.203  of  subpart  B  of  the  interim 
rule.. 

For  filers  of  public  financial 
disclosure  reports,  the  interim  rule  of 
April  1992  implemented  a  statutory  late 
filing  fee  for  reports  filed  more  than 
thirty-days  after  the  normal  due  date, 
including  any  authorized  extensions. 
Questions  have  arisen  as  to  what  should 
constitute  the  date  of  filing  for  purposes 
of  determining  whether  a  report  is  filed 
more  than  thirty  days  late.  After 
examining  the  nature  of  this  thirty-day 
period,  OGE  concluded  that  the  date  of 
filing  for  purposes  of  determining 
whether  a  public  report  is  more  than 
thirty  days  late  should  be  the  date  of 


receipt  by  the  agency  (which  the  rule 
already  requires  agencies  to  note  on 
reports  when  received),  not  the  filer's 
submission  date.  Accordingly,  an 
amendment  to  §  2634.704  of  subpart  G 
of  the  interim  rule  specifies  that  the  date 
of  receipt  by  the  agency  will  constitute 
the  date  of  filing  for  purposes  of 
determining  whether  a  report  is  filed, 
more  than  mirty  days  late  and  therefore 
subject  to  a  late  filing  fee.  The  thirty-day 
period  was  not  intended  to  be  an 
extension  of  the  due  date,  but  merely  a 
grace  period  for  purposes  of  imposing 
the  late  filing  fise.  While  it  would  be 
reasonable  for  agencies  to  consider  the 
filer's  submission  date  and  to  allow  for 
any  attendant  administrative  delays  in 
determining  whether  a  report  meets 
normal  due  dates,  it  would  not  be 
reasonable  to  leave  similarly 
indeterminate  the  thirty-day  grace 
period  for  purposes  of  imposing  a  late 
filing  fee.  'That  grace  period  is  itself  full 
allowance  for  administrative  delays.  To 
extend  the  thirty-day  grace  period  for 
additional  administrative  delays 
inappropriately  suggests  to  filers  that 
they  may  view  the  thirty  days  as  a  due 
date  extension.  This  has  resulted  in 
submission  delays  by  dome  of  those 
subject  to  public  disclosure  until  the 
end  of  the  grace  period. 

For  filers  of  confidential  financial 
disclosure  reports,  the  April  1992 
interim  rule  included  SGEs  among  those 
required  to  file  annual  incumbent 
reports  if  they  serve  more  than  sixty 
days.  That  was  not  intended,  since  SGEs 
are  also  required  to  file  new  entrant 
reports  upon  each  annual  appointment 
or  reappointment.  Therefore,  an 
amendment  to  S  2634.903  of  subpart  I  of 
the  interim  rule  eliminates  the 
requirement  for  SGEs  to  file  incumbent 
confidential  disclosure  reports. 

The  April  1992  interim  rule  included 
as  new  entrant  confidential  disclosure 
filers  all  employees  who  ser\'e  in 
positions  designated  for  filing, 
regardless  of  the  number  of  days  it  was 
anticipated  that  they  would  be 
performing  duties  in  the  position.  That 
was  not  intended  for  employees  (other 
than  SGEs)  who  are  not  anticipated  to 
perform  duties  for  more  than  60  days  in 
a  designated  filing  position,  such  as 
employees  who  serve  temporarily  in  a 
position  in  an  acting  capacity. 
Therefore,  another  amendment  to 
§  2634.903  of  subpart  I  of  the  interim 
rule  eliminates  the  requirement  for 
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employees  (other  than  SGEs)  to  file  new 
entrant  reports  when  the  agency  ethics 
ofBdal  determines  that  they  are  not 
anticipated  to  perform  duties  for  more 
than  60  days  in  a  confidential  filer 
position. 

Finally,  at  the  time  the  interim  rule 
was  published,  the  form  number  for  the 
sl|pdard  confidential  disclosure  form 
was  not  yet  known.  Therefore,  an 
amendment  to  §  2634.601  of  subpart  F 
of  the  interim  rule  supplies  that 
number,  SF  450. 

Admiaiatrative  Procednre  Ad 

Pursuant  to  5  U.S.C  553(b)  and  (d),  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  for  waiving  the 
genmal  notice  of  profMsed  rulemaking 
and  30-day  delay  in  efiectiveness  as  to 
these  revisions.  The  notice  and  delayed 
effective  date  are  being  waived  because 
these  amendments  to  an  intenm  rule 
concern  minor  procedural  clarifications 
which  conform  with  current  practice. 
The  Office  of  Government  Ethics  will 
review  any  comments  received  during 
the  comment  period  and  consider  any 
modificatioiis  which  appear  warranted 
prior  to  issuing  a  final  rule. 

Executive  Order  12291 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  these  amendments  do  not  constitute 
a  ma)<»  rule  as  defined  under  section 
1(b)  of  Executive  Order  12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (S  U.S.C 
chapter  6)  that  these  amendments  to  the 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
will  affect  only  Federal  executive 
branch  agencies  and  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (5 
U.S.C  chapter  35)  does  not  apply  to 
these  amendments  to  the  interim  rule 
because  they  do  not  contain  any 
additional  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  5  CFR  Part  2634 

Administrative  practice  and 
procedure.  Certificates  of  divestiture. 
Conflict  of  interests,  Financial 
disclosure.  Government  employees. 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements,  and  Trusts 
and  trustees.  , 


Approved:  April  26, 1993. 
Stsphao  D.  Polts. 
Dinctor,  Office  of  Government  Bthks. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2634  of  subchapter  B  of  Chapter  XVI  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2634-{AMENDED] 

1.  The  authority  citation  for  part  2834 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  In 
Government  Act  of  1978);  26  U.S.C  1043; 
E.0. 12674,  54  FR  15159.  3  CFR.  1989  Comp., 
p.  215,  u  modified  by  E.O.  12731, 55  FR 
42547,  3  CFR.  1990  Comp..  p.  306. 

Subpart  B—Paraons  Raquirad  To  Fila 
Public  nnanclal  Discloaura  Raporta 

2.  Section  2634.203  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

12634.203    Persone  excluded  by  rule. 

(c)  Procedure.  (1)  The  exclusion  of 
any  individual  fi'om  reporting 
requirements  pursuant  to  this  section 
will  be  effective  as  of  the  time  the 
employing  agency  files  with  the  Office 
of  Government  Ethics  a  list  and 
description  of  each  position  for  which 
exclusion  is  sought,  and  the  identity  of 
any  incumbent  employees  in  those  '• 
positions.  Exclusions  should  be 
requested  prior  to  due  dates  for  the 
reports  which  such  employees  would 
otherwise  have  to  file. 


Subpart  F— Procadura 

3.  Section  2634.601  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

12634^01    Report  Forma. 

(a)  The  Office  of  Government  Ethics 
provides,  through  the  Federal  Supply 
Service  of  the  General  Services 
Administration,  two  standard  forms  for 
financial  disclosure  reporting:  the  SF 
278  (Public  Financial  Disclosure  Report) 
for  reporting  the  information  described 
in  subpart  B  of  this  part  on  executive 
branch  public  disclosure;  and  the  SF 
450  (Confidential  Financial  Disclosure 
Report)  for  reporting  the  information 
described  in  subpart  I  of  this  part  on 
executive  branch  confidential 
disclosure. 


Subpart  G — PenaJtiaa 

4.  Section  2634.704  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


UMI 


12634.704    Lata  flling  fee. 

(f)  Date  of  filing.  The  date  of  filing  for 
purposes  oi  determining  whether  a 
public  financial  disclosure  report  is 
filed  more  than  thirty  days  late  under 
this  section  will  be  the  date  of  receipt 
by  the  agency,  which  should  be  noted 
on  the  report  in  accordance  with 
$  2634.60S(a).  The  thirty-day  grace 
period  on  imposing  a  late  filing  fee  is 
adequate  allowance  for  administrative 
delays  in  the  receipt  of  reports  by  an 
agency. 

Subpart  I— Confldantial  Rrtandal 
Diacioaura  Raporta 

5.  Section  2634.903  is  amended  as  set 
forth  below: 

A.  Revising  paragraph  (a); 

B.  Republishing  the  introductory  text  of 
paragraph  (b)(2): 

C  Revising  the  last  sentence  of 

paragraph  (b)(2)(ii):  and 
D.  Adding  a  new  paragraph  (b)(2)(iii). 

The  revisions,  republication  and 
addition  read  as  follows: 

S  2634.903    General  requirements,  filing 
dates.  M)d  extensions. 

(a)  Incumbents.  A  confidential  filer 
who  holds  a  position  or  office  described 
in  §  2634.904  of  this  subpart  and  who 
performs  the  duties  of  that  position  or 
office  for  a  period  id  excess  of  60  days 
during  the  twelve-mQnth  period  ending 
September  30  (including  more  than  60 
days  in  an  acting  capacity)  shall  file  a 
confidential  report  as  an  incximbent, 
containing  the  information  prescribed  in 
§§  2634.907  and  2634.908  of  this 
subpart  on  or  before  October  31 
immediately  following  that  period.  No 
incumbent  reports  are  required  of 
special  Government  employees 
described  in  §  2634.904(b)  of  this 
subpart,  but  they  must  file  new  entrant 
reports  under  §  2634.903(b)  of  this 
subpart  upon  each  appointment  or 
reappointment.  For  confidential  filera 
under  S  2634.904(c)  of  this  subpart, 
consult  agency  supplemental 
regulatipns. 

(b)  New  entrants.  *  *  * 

(2)  However,  no  report  shall  be 
required  if  the  individual: 

(ii)  *  *  *  The  agency  may  request  thai 
the  individual  upidate  such  a  report  if 
more  than  six  months  has  expired  since 
it  was  filed;  or 

(iii)  Is  not  reasonably  expected  to 
perform  the  duties  of  an  office  or 
position  referred  to  in  §  2634.904  of  this 
subpart  for  more  than  60  days  in  the 
following  twelve-month  period,  as 
determined  by  the  designated  agency 
ethics  official  or  delegate.  That  may 
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occur  most  commonly  in  the  case  of  an 
employee  who  temporarily  serves  in  an 
acting  capacity  in  a  position  described 
by  §  2634.904(a)  of  this  subpart.  If  the 
individual  actually  performs  the  duties 
of  such  position  for  more  than  60  days 
in  the  twelve-month  period,  then  a 
confidential  financial  disclosure  report 
must  be  filed  within  15  calendar  days 
after  the  sixtieth  day  of  such  service  in 
the  position.  Paragraph  (b)(2)(iii)  of 
$  2634.903  does  not  apply  to  new 
entrants  filing  as  special  Government 
employees  under  S  2634.904(b)  of  this 
subpart. 

(FR  Doc.  93-17330  Filed  7-20-93: 8:45  am] 
iMXMO  COOC  »4S-*1-U 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1924, 1930, 1944, 1951. 
1955  and  1965 

RtN  0S7S-AAS1 

Rural  Rental  Housing  Displacement 
Prevention 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACnow;  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHAJ  amends  its 
rural  rental  housing  (RRH)  and  labor 
housing  (LH)  regulations  which  address 
the  prepayment  of  loan^.  incentives  and 
other  actions  taken  by  the  Federal 
Government  to  avert  prepayment.  The 
action  is  being  taken  to  alleviate 
problems  caused  by  the  displacement  of 
tenants  bom  projects  after  the  FmHA 
loans  are  prepaid.  This  rulemaking 
action  incorporates  comments  to  those 
portions  of  the  interim  rule  and  make 
the  changes  required  by  the  Cranston- 
Gonzalez  Act  and  the  Housing  and 
Community  Development  Act  of  1992. 
EFFECTIVE  DATE:  August  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Sheridan,  Branch  Chief, 
Multiple  Housing  Servicing  and 
Property  Management  Division,  FmHA. 
room  5331,  South  Agriculture  Building. 
Washington.  DC  20250.  telephone  (202) 
720-1599. 

SUPPLMENTARY  MFORMATION: 

Qaasification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  "nonmajor." 
It  vrill  not  result  in  an  annual  effiect  on 


the  economy  of  $100  million  or  more, 
and  there  will  be  no  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions.  There  will  also  be 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  docimient  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  Nos.  10.427,  Rural  Rental 
Assistance  Payments:  10.415,  Rural 
Renting  Housing  Loans:  and  10.405. 
Farm  Labor  Housing  Loans  and  Grants. 
For  the  reasons  set  forth  in  the  final  rule 
related  to  Notice  7  CFR  part  3015. 
subpart  V,  this  program/activity  is 
included  in  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  the 
Administrator,  FmHA,  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  only  one  to  two  hundred 
borrowers  will  likely  attempt  to  prepay 
annually,  and  FmHA  anticipates 
funding  approximately  50-75 
applications  nationwide  each  year. 

Qvil  Justice  Reform 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
state  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900,  subpart  B  must  be 
exhausted  prior  to  filing  suit. 


General  Information 

Background  and  Statutory  Authority 

The  Housing  and  Commxmity 
Development  Amendments  to  the 
Housing  Act  of  1949,  signed  into  law  in 
1979,  and  the  Housing  and  Community 
Development  Act  of  1980,  provided  that 
FmHA  section  514  and  section  515 
multi-family  housing  borrowers  who 
received  loans  prior  to  December  21, 
1979,  and  who  nave  not  subseouently 
become  subject  to  restrictions  due  to 
specified  servicing  actions,  may  prepay 
their  loans  and  remove  their  housing 
firom  the  low-  and  moderate-income 
market  with  minimal  restrictions.  Those 
who  received  loans  on  or  after 
December  21, 1979,  are  eligible  to 
prepay  only  after  their  restrictive-use 
requirements  expire  in  either  15  or  20 
years  from  the  date  of  the  loan  or  the 
servicing  action.  In  some  areas  of  the 
country,  the  prepayment  of  FmHA 
multi-family  loans  threatened  to  lead  to 
acute  housing  shortages  for  low-  and 
moderate-income  people  and  severe 
problems  for  displaced  tenants. 

To  alleviate  these  problems,  FmHA 
issued  revised  regulations  on  March  19, 
1987  (52  FR  8606),  to  ease  the  burden 
of  displaced  tenants.  Several  legislative 
mandates  for  moratoriimis  on 

{>repayment  had  been  enacted  imtil 
egislative  action  was  taken  with  the      * 
passage  of  the  Housing  and  Commimity 
Development  Act  of  1987  (HCDA  1987). 
The  Act  included  provisions  addressing 
"Rural  Rental  Housing  Displacement 
Prevention."  As  part  of  the  law. 
Congress  mandated  that  FmHA  issue 
regulations  to  carry  out  the  legislation 
within  60  days  of  enactment.  The 
mandate  was  addressed  by  an  interim 
rule  with  request  for  comments, 
published  on  April  22, 1988  (53  FR 
13244).  An  emergency  change  to  the 
interim  rule  due  to  an  initial 
misinterpretation  of  the  law  was 
published  February  13, 1990  (55  FR 
4985).  Comments  to  the  interim  nUe 
were  extensive.  As  a  result,  a  new 
proposed  rule  with  request  for  comment 
was  published  on  July  20, 1990  (55  FR 
29601).  The  new  proposed  rule 
addressed  comments  received  on  the 
interim  rule,  provided  additional 
guidance  to  field  offices  on 
implementation  of  the  law,  and  made 
dianges  in  additional  regulations  which 
the  law  impacted  and/or  in  which 
changes  neisded  to  be  made  to  be 
consistent  with  these  provisions. 

In  addition.  Congress  passed  the 
Department  of  Housing  and  Uibaii 
Development  Reform  Act  of  1989  (H.R 
1),  which  included,  in  addition  to  other 
actions  pertaining  to  FmHA,  the 
provision  that  no  rural  rental  housing 
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loan  whose  contract  was  entered  into 
subsequent  to  December  15, 1989,  could 
be  prepaid,  nor  may  FmHA  request 
refinancing.  Congress  mandated  that  the 
provisions  of  the  Act  be  implemoited 
within  6  months  of  passage  of  the  Act 
An  interim  rule  with  comment 
implementing  these  and  other 
provisions  of  the  Act  was  pid>lished  on 
July  20, 1990  (55  FR  29558).  In 
November  1990,  the  Cranst(»-Gonzalez 
Act  was  passed  which  include  a 
technical  amendment  retroactively 
restricting  prepayment  to  initial  loans 
only  made  cm  or  after  December  IS, 
1989. 

In  addition,  Congress  passed  the 
Housing  and  Community  Development 
Act  of  1992.  whidi  indnded,  in 
addition  to  other  actions  )>ertaining  to 
FmHA,  provisions  that  required 
prepayment  prevention  incentives  to  be 
offered  to  projects  whose  initial  loans 
were  made  beitween  December  21. 1979. 
and  December  15. 1989.  The  Act  also 
included  a  provision  allowing  the  offer 
of  excess  rents  as  additional  retiun  to 
owner  as  an  additional  incentive  to 
qualified  section  8  assisted  projects,  and 
called  for  certain  preservation  activities 
to  be  carried  out  in  the  FmHA  National 
Office. 

This  final  rule  incorporates  changes 
and  comments  to  the  interim  and 
proposed  rules  addressing  restrictions 
on  prepayment  (March  19, 1987. 52  FR 
8606:  April  22, 1988.  53  FR  13244; 
February  13, 1990. 55  FR  4985;  July  20, 
1990,  55  FR  29601;  and  July  20, 1990, 
55  FR  29558).  Accordingly,  the  sections 
of  the  interim  rule  published  on  July  20. 
1990.  which  are  hereby  finalited  are 
$$  1944.215. 1944.236. 1944.237  and 
1944.238  of  subpart  E  of  part  1944. 
§  1951.251  of  subnart  F  of  part  1951. 
and  1965.90  of  subpart  B  of  part  1965, 
some  in  slightly  revised  form  or  moved 
to  different  places  in  FmHA  procedure. 
Changes  required  by  the  1990  Act  and 
the  Housing  and  Conununity 
Development  Act  of  1992  have  also  been 
incorporated. 

It  is  the  policy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  notwithstanding  the 
exemption  in  5  U.S.C  553  wiih  respect 
to  such  rules.  However,  the  actions 
pertaining  to  the  technical  amendments 
of  the  Cranston-Gonzales  Act  and  the 
provisicms  of  the  Housing  and 
Commimity  Development  Act  of  1992 
are  not  published  for  proposed 
rulemaking  since  they  involve  only 
rules  of  agency  procedure  and  internal 
agency  management  or  are  sufficiently 
clear  in  legislation  to  allow  for  mininial 
interpretation,  thereby  making 
publication  for  comment  unnecessary. 
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Comments  to  appraisal  issues 
addressed  in  the  proposed  rule  written 
for  HCDA  1987,  suggested  that  changes 
were  required  to  the  multi- family 
housing  appraisal  procedure  (FmHA 
Instruction  1922-B).  All  references  to 
the  completion  of  appraisals  relating  to 
prepayment,  with  the  exception  of  one 
issue,  have  been  deleted  from  this 
regulation  and  reference  made  to  the 
existing  FmHA  multi-family  housing 
appraisal  procedure.  The  issue 
remaining  concerns  the  consideration  of 
value  of  an  FmHA  multi-family  project 
as  an  unsubsidized  conventional  project 
when  appraising  the  project  for 
prepayment  purposes.  The  comments 
suggesting  appraisal  changes  are  not 
addressed  in  this  rule-making  action  but 
are  incorporated  into  a  revision  of 
FmHA  Instruction  1922-B.  s 

This  rule  will  differ  from  the  two 
interim  rules  aurently  in  effect  in  that: 

1.  An  entirely  new  subpart  E  to  part 
1965  will  address  all  prepayments  and 
restrictions  on  use  of  multi-£amily 
housing  loans. 

2.  Several  regulations  are  being 
modified  to  bring  provisions  into 
compliance  with  the  prepayment 
requirements.  These  regulations 
include:  Subpart  C  of  part  1930. 
including  Exhibits  B  and  E  addressing 
rent  increases  and  rental  assistance; 
subpart  D  of  part  1944  addressing  labor 
housing;  subpart  E  of  part  1944 
addressing  rental  housing  loan  making; 
subpart  L  of  part  1944  addressing  tenant 
grievances  and  appeals:  subpart  P  of 
part  1951  addressing  graduation; 
subpart  N  of  part  1951  addressing 
unauthorized  assistance;  and  subpart  B 
of  part  1965  addressing  transfers, 
reamortizations  and  payments  in  full. 

3.  Subparts  A  and  C  of  part  1955, 
addressing  foreclosures  and  sale  of 
inventory  property,  are  being  amended 
to  provide  the  same  protections  to 
tenants  in  foreclosed  and  inventory 
projects  as  are  provided  in  prepaying 
projects. 

4.  Guide  acceleration  notices  and 
notification  letters  to  tenants  are  being 
provided  to  field  offices  simultaneously 
with  the  publication  of  this  regulation. 
The  notices  and  letters  previously  were 
published  for  comment,  but  will  not 
become  part  of  the  CFR 

5.  Guidance  to  field  offices  on 
documenting  the  ability  of  a  borrower  to 
prepay,  developing  incentives  to  avert 
prepayment  and  determining  the  need 
for  housing  have  been  included.  A 
checklist  for  requesting  prepayment  and 
a  model  for  developing  incentives  to 
avert  prepayment  have  been  developed. 
With  the  exception  of  the  cheddist.  the 
preceding  items  are  classified  "Internal 
Agency  Management"  and  will  not  be 


printed  in  the  CFR.  The  rationale  for 
changes  made  are  provided  in  the 
appropriate  portions  of  the  "Comments" 
section  of  this  Federal  Register. 

6.  No  special  appraisal  mstruction. 
with  the  exception  of  mandating  that 
loans  for  equity  and  sale  to  nonprofits 
be  based  on  unsubsidized  conventional 
appraisals,  appears  in  the  procedure.  All 
prepayment  guidance  on  appraisals 
references  FmHA  Instruction  1922^. 
Hie  rationale  for  using  imsubsidized 
conventional  appraisals  for  all 
prepayment-related  purposes  is 
provided  in  the  "Appraisal"  portion  of 
the  "Comments"  section  to  this  Federal 
Register. 

7.  Discrepandes  between  the  two 
current  interim  rules  are  rectified,  and 
the  prohibition  on  prepayment  of  new 
loans  is  being  changed  to  loans  to  build 
or  acquire  new  units,  rather  than  all 
loans.  The  legal  reference  and  further 
rationale  for  this  action  is  provided  in 
the  section  addressing  H.R.  1  in  the 
"Comments"  section  to  this  Federal 
Register. 

8.  The  use  of  restridive-use 

Erovisions  for  the  life  of  the  loan  is 
sing  introduced  for  accelerated  loans 
made  to  build  or  acquire  new  units 
made  on  or  after  December  15, 1989. 

In  addition,  diredion  for 
"grandfathering"  actions  taken  prior  to 
the  effective  date  of  this  regulation  are 
provided  for  in  the  appropriate  portions 
of  the  "Comments"  section  to  this 
Federal  Register,  and  will  be  reiterated 
in  the  Procedure  Notices  sent  to  the 
field  to  implement  these  regulations. 
The  directions  address: 

1.  Incentive  offera  already  made  and 
accepted; 

2.  Loans  to  build  or  aoqiiire  new  units 
obligated  and  closed  on  or  after 
December  IS.  1989; 

3.  Subsequent  loans  obligated  and 
closed  on  or  after  December  IS,  1989. 

A  siunmary  of  the  comments  received 
to  the  two  interinj  rules  and  the 
decisions  made  concerning  the 
comments  follow: 

Ten  comments  were  received 
concerning  the  proposed  rule  for  HCDA 
1987:  five  from  tenant  advocacy  groups 
(one  submitted  two  comments);  three 
bom  borrowers,  borrower  organizations. 
or  consultants:  and  two  from  one  FmHA 
employee.  Of  the  comments  received  to 
the  interim  rule  concerning  H.R  1.  two 
contained  sections  relevant  to  this 
rulemaking  action,  both  from  a  borrower 
organization  or  borrower  consultant. 

General  Comments 

Comments  on  the  regulation  in 
general  considered  the  regulation  an 
improvement  over  the  interim  rule.  The 
creation  of  an  entirely  new  regulation. 
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including  the  chronology  of  prepayment 
steps  and  additional  processing 
guidance  was  considered  helpml.  Other 
comments  suggested  the  time  that  had 
elapsed  between  publication  of  the 
interim  rule  and  the  proposed  rule  was 
too  long.  A  few  comments  stated  that 
the  submission  of  comments  was  not  to 
imply  acceptance  of  the 
constitutionality  of  the  law  upon  which 
the  regulation  is  based.  The  provisions 
of  the  incentive  model  were  considered 
unfair  by  other  commentors,  who 
suggested  that  FmHA  was  violating  a 
contract.  These  comments  went  on  to 
suggest  that  no  borrower  would  accept 
an  incentive  under  those  conditions, 
and  suggested  FmHA  could  therefore 
Hnd  many  projects  sold  to  nonprofit 
organizations.  Other  comments 
suggested  FmHA  has  been  violating 
tenant  rights  by  the  inappropriate 
acceptance  of  prepayment  requests. 
Finally,  several  comments  considered 
the  regulations  still  to  confusing.  Where 
specific  comments  were  included  with 
the  preceding  general  comments,  the 
specific  comments  and  FmHA's 
responses  are  incorporated  in  the 
following  materials. 

There  was  also  several  comments 
which  pointed  out  a  discrepancy 
between  the  interim  rule  published  in 
response  to  H.R.  1  and  this  rule.  H.R.  1 
provided  that  no  loan  obligated  after 
December  15, 1989,  could  ever  be 
prepaid.  This  regulation  makes  no  note 
of  the  preceding  prohibition  and 
provides  for  restrictive-use  provisions 
for  equity  incentive  loans.  The  statutory 
prohibition  on  prepayments  for  the  life 
of  a  loan  has  since  been  limited  to 
initial  loans  by  the  Cranston-Gonzalez 
Housing  Act  of  1990.  Therefore,  the 
aforementioned  discrepancy  no  longer 
exists.  This  regulation  administratively 
extends  the  prohibition  on  prepayment 
to  alUoans  made  to  build  or  acquire 
new  units  obligated  on  or  after 
E)ecember  15. 1989.  The  prohibition  has 
been  included  to  ensiue  that  subsequent 
loans  to  build  or  acquire  new  units  are 
not  substituted  for  initial  loans  in  order 
to  avoid  the  prepajrment  prohibition. 

Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 

Comments  to  the  interim  rule 
concerning  the  above  law  which  are 
relevant  to  this  procedure  and  resulting 
changes  are  addiressed  below. 

There  was  a  conflict,  as  stated  in  the    ' 
previous  section,  between  the  interim 
rule  addressing  H.R.  1  and  the  earlier 
version  of  this  rule.  As  previously 
stated,  this  discrepancy  has  been 
resolved. 

Clarification  was  requested 
concerning  the  relationship  between  the 


following  three  new  provisions  of  the 
Act:  prohibition  on  prepayment, 
guaranteed  equity  loans,  and  occupancy 
surcharges.  Discussion  addressing  the 
latter  two  issues  is  not  included  in  this 
final  rule.  However,  the  Cranston- 
Gcnzalez  Act  does  provide  that  the 
prohibition  on  prepayment,  occupancy 
surcharges,  and  guaranteed  equity  loans 
applies  to  initial  loans  made  on  or  after 
I>ecember  15, 1989.  This  required 
prohibition  on  prepayment  is  contained 
in  this  rule-making  action.  To 
implement  the  Act,  the  prohibition  on 

f  (repayment  has  been  extended  to  all 
oans  made  to  build  or  acquire  new 
units.  This  action  was  considered 
necessary  to  prevent  borrowers  from  by- 
passing the  prepayment  prohibition  by 
building  or  acquiring  new  phases  to 
projects  through  a  subsequent  loan, 
rather  than  a  new  "initial"  loan.  The 
Agency  believes  this  to  be  the  intent  of 
Congress  when  the  term  "initial"  loans 
was  used.  Although  the  prohibition  on 
prepayment  has  been  extended  to 
subsequent  loans  to  build  or  acquire 
new  units,  the  prepayment  prohibition 
and  provisions  for  occupancy 
surcharges  do  not  apply  to  equity  take 
out  subsequent  loans. 

Clarification  was  requested  on 
consolidated  loans  where  only  one  loan 
is  subject  to  the  prepayment  prohibition 
and  guaranteed  an  equity  loan  in  20 
years.  Since  subsequent  loans  (except 
those  used  to  build  or  acquire  new 
units)  are  no  longer  subject  to  separate 
prohibitions  or  prepayment  conditions, 
conflicting  restrictions  and  permissions 
will  not  occur  if  the  initial  loan  was 
made  prior  to  December  15, 1989.  If, 
however,  the  initial  loan  was  made  after 
December  15, 1989,  none  of  the 
consolidated  loans  may  be  prepaid.  The 
consolidated  loans  will  be  subject  to  the 
occupancy  surcharge  and  may  receive  a 
guaranteed  equity  loan  when  eligible.  If 
a  subsequent  loan  to  build  or  acquire 
new  units  is  made  after  December  IS, 
19^9,  and  consolidated  with  an  initial 
loan  made  prior  to  December  IS,  1989, 
the  subsequent  loan  cannot  be  prepaid. 
However,  the  subsequent  loan  does  not 
contain  a  requirement  for  an  occupancy 
surcharge,  nor  is  the  loan  able  to  quaUfy 
for  an  equity  take-out  loan  in  20  years. 

The  issues  may  aff'ect  loans  obligated 
and  closed  between  the  passage  of  H.R. 
1  and/or  the  Cranston-Gonzalez  Act  and 
the  promulgation  of  this  regulation. 

1.  Borrowers  with  subsequent  loans, 
other  than  those  to  buijd  or  acquire  new 
units,  which  were  closed  with  a 
prohibition  on  prepayment,  must  be 
contacted  to  determine  whether  the 
borrower  wishes  to  have  their  closing 
documents  refiled,  at  their  own 
expense,  with  the  prohibition  removed 


and  2D-year  restrictive-use  provisions 
substituted. 

2.  Subsequent  loans  to  build  or 
dcquire  new  units,  closed  during  the 
period  in  question  with  restrictive-use 
provisions  rather  than  a  prohibition  on 
prepayment,  will  be  allowed  to  keep  the 
provisions  as  they  are. 

Dociunentation  is  to  be  placed  in  the 
casefiles  to  record  any  decisions  made 
or  actions  taken  concerning  the 
preceding  issues.  •■ 

Ck)mments  to  Subpart  E  of  Part  1965 

Section  196S.202 

Several  of  the  definitions  were 

Questioned  and  the  need  for  additional 
efinitions  was  suggested. 

"Affordablgjwusing"  is  defined  as 
housing  wKosereiU^  will  not  create  new 
or  increased  rent  overburden  for  tmants 
of  prepaying  projects. 

Several  comments  .addressed  the 
definition  of  "displaced,"  along  with 
the  discussions  of  restrictive-use 
provisions  to  alleviate  displacement  tt 
was  suggested  that  long-term,  rather 
then  immediate  displacement  should  be 
addressed,  and  particularly 
displacement  which  occurs  because 
tenant  income  falls.  The  discussions  of 
displacement,  rent  overburden,  and 
restrictive-use  now  clarify  that  tenaats 
whose  rent  payment  is  based  on  30 
percent  of  income  at  the  time  of 
prepayment  (e.g.,  on  rental  assistance, 
section  8  or  paying  overage)  will 
continue  to  have  rents  determined  by 
the  same  method,  even  if  the  rental 
payments  are  reduced.  Those 
households  paying  more  than  30 
percent  of  income  (e.g.,  basic  or  full- 
profit  rents)  may  have  rents  based  on  30 
percent  of  income,  but  the  rent  at  time 
of  prepayment  may  be  set  as  a 
minimum.  The  definitions  also  provide 
that  third  party  rental  payments,  if 
greater  than  30  percent  of  income,  will 
not  be  classified  as  rent  overburden. 

It  was  suggested  that  tenant 
associations  and  cooperatives  be  added 
to  the  definition  of  local  nonprofit 
corporations.  This  was  considered 
unnecessary.  Such  groups  would 
already  be  included  as  eligible  if  they 
meet  the  other  relevant  criteria 
estabUshed  in  the  regulations. 

It  was  suggested  that  the  definition  of 
"market  area"  be  changed  so  as  not  to 
limit  the  ana  to  what  the  market  area 
was  at  the  time  of  loan  approval,  but  to 
consider  the  project's  current  market 
area,  The  definition  was  clarified  to 
refiect  the  comment 

Several  comments  pointed  out  that 
there  was  no  definition  offiered  of 
"minorities."  even  though  decisions 
concerning  minorities  must  be  made  in 
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wveral  instances.  The  definition  of 
"minorities"  has  been  added. 

La  response  to  comments  concerning 
clarity  in  the  use  of  the  term 
"Protected",  we  have  added  a  definition 
of  "Protected"  population. 

"Protected"  will  refer  to  those 
individuals  and  families  to  whom  a 
particular  restrictive-use  provision 
applies. 

Section  1965.203  ! 

Two  comments  suggested  that 
nonprofit  organizations  not  be 
unilaterally  removed  firom  notification 
hsts  for  not  renewing  their  request  for 
notification  annually.  In  response  to  the 
comments,  organizations  will  not  be 
removed  unless  they  are  given  30  days 
notice  to  renew  their  listing. 

Section  1965.205  and  Exhibits  B  and  C 

Suggestions  were  made  that  the 
checklist  for  requesting  prepayment 
should  be  included  in  the  CFR  so  that 
borrowers  know  what  is  required,  and 
that  additional  guidance  be  included 
describing  what  is  required  to  document 
a  complete  prepayment  reauest  and 
ability  to  prepay.  The  checklist  has  been 
changed  to  a  handout  which  explains 
what  is  needed  for  a  complete 
prepayment  request. 

Other  comments  addressing  the 
request  to  prepay  suggest  that  too  much 
information  is  required.  It  was  suggested 
that  in  some  cases  borrowers  may  need 
a  professional  market  analysis  and, 
additionally,  FmHA  employees  do  not 
have  the  skill  needed  to  evaluate  the 
materials  submitted.  It  was  decided  that 
all  information  requested  by  FmHA  is 
necessary,  both  to  be  usedjo  craft  an 
incentive  offer  and  to  determine  if  the 
prepayment  can  be  accepted.  In  many 
cases,  the  information  is  also  necessary 
in  order  to  evaluate  the  ability  of  the 
borrower  to  prepay.  In  communities 
with  strong  conventional  markets,  the 
data  should  not  be  burdensome;  where 
the  conventional  market  is  less  strong, 
the  borrower  is  expected  to  have  closely 
evaluated  the  financial  implications 
before  deciding  to  prepay,  and  so 
should  have  the  required  information 
available.  As  to  the  second  comment, 
FmHA  employees  routinely  make 
complex  loan-making  decisions  similar 
to  the  decisions  required  in  this 
regulation,  so  there  is  no  reason  to 
doubt  their  ability  to  make  these 
decisions. 

Sections  1965.205  and  1965.206 

Several  comments  suggested  that 
mandated  timeframes  needed  to  be 
clarified.  We  therefore  clarified  that  the 
180-day  tenant  notification  period  prior 
to  acceptance  of  prepayment  does  not 


UMI 


begin  until  a  prepayment  request, 
judged  by  the  Servicing  Office  to  be 
complete,  has  been  received. 
Additionally,  tenants,  the  applicable 
FmHA  State  Office,  and  nonprofit 
organizations  must  all  be  notified 
within  15  working,  days  of  the  receipt  of 
a  prepayment  request  determined 
complete  by  the  Servicing  Office. 

Sections  1965.206(b)(2),  1965.215  (d)(3) 
and  (d)(4).  Notification  to  Tenants,  and 
Letters  of  Priority  Entitlement 

There  were  several  comments 
concerning  issues  in  the  Notifications  to 
Tenants.  Several  borrowers  and 
borrower  organizations  suggested  that 
tenants  should  not  be  notified  if  the 
borrower  intent  is  clearly  to  receive  an 
equity  loan,  and  not  to  prepay  the 
project.  The  suggestion  was  not 
adopted,  since  the  regulation  applies 
only  to  instances  where  the  borrower 
intends  to  prepay  a  loan,  in  which 
instance  the  law  mandates  that  tenants 
be  notified. 

Several  comments  pointed  out  that 
the  notification  letter  excludes  tenants 
in  100  percent  project-based  section  8 

E rejects  from  commenting  if  the 
orrower  intends  to  retain  project-based 
section  8  after  the  prepayment.  Other 
comments  noted  that  tenants  should  be 
advised  that  restrictive-use  provisions 
for  100  percent  project-based  section  8 
contract  projects  remain  in  effect  for  the 
period  stated,  even  if  section  8  funding 
runs  out  before  that  date.  Both 
comments  have  been  adopted. 

Several  comments  suggested  that  the 
notification  letter  is  too  long,  and  that 
tenants  are  not  given  enough 
information.  It  was  also  noted  that  the 
tenants'  right  to  comment  was  not 
prominently  mentioned.  It  was 
suggested  that  the  letters  include  the 
decision  making  process  FmHA  must 
follow,  a  description  of  the  exceptions 
which  allow  for  an  early  prepayment,  a 
better  description  of  alternative 
comparable  housing,  an  explanation  ef 
the  potential  effect  of  HUD  section  8 
"opt-out"  provisions  on  tenants,  the 
effect  an  equity  loan  to  avert 
prepayment  may  have  on  tenants,  and 
the  limitations  of  Letters  of  Priority 
Entitlement  (LOPE)  letters.  It  was  also 
suggested  that  regardless  of  the  amount 
of  detail  a  guide  letter  may  contain,  if 
the  letter  is  not  issued  properly  by  the 
Servicing  Office,  the  tenants  will  not 
receive  necessary  information. 

The  notification  letters  to  tenants 
have  been  revised  to  consist  of  a  cover 
letter  containing  basic  information  with 
attachments  containing  more  complete 
information.  The  request  for  tenant 
comment  is  now  stated  in  capital  letters 
closer  to  the  beginning  of  the  letter. 


Attachments  to  the  guide  notification 
letters  now  provide  guidance  to  field 
offices  on  completion  of  the  letters.  We 
have  also  added  that  tenants  must.be 
periodically  advised  of  the  status  of  the 

E repayment  request  and  the  actions 
sing  taken. 

There  were  several  comments 
suggesting  additional  or  different 
wording  be  included  in  the  notification 
letter  to  tenants.  In  some  cases,  the 
suggested  language  was  phrased  in 
industry,  rather  than  lay.  terminology. 
Much  of  the  suggested  language  was  not 
used  in  order  to  keep  the  letter 
comprehensible  to  tenants.  Suggestions 
were  followed  when  possible  to  do  so. 

There  were  several  comments 
concerning  LOPEs.  One  comment 
suggested  that  applicants  for  housing 
should  be  issued  a  LOPE,  along  with 
current  tenants.  This  suggestion  was  not 
followed.  If  eligible  prospective  tenants 
are  already  on  a  waiting  list  for  a 
project,  the  prepayment  should  not  be 
accepted  on  the  project  without 
restrictive-use  provisions.  Additionally, 
if  the  restrictions  are  to  extend  for 
longer  than  2  years.  LOPEs  will  not  be 
available.  Neither  prospective  tenants 
who  make  applications  after  the  date  a 
prepayment  request  has  been  submitted 
nor  tenants  who  are  leased  units  after  a 
prepayment  request  is  received  are 
considered  eligible  for  a  LOPE. 

One  comment  stated  that  LOPEs  give 
priority  only  for  FmHA  multi-family 
nousing,  but  should  give  priority  for  all 
federally  subsidized  housing.  In  some 
instances.  HUD  may  give  preference  to 
holders  of  LOPEs.  However,  the  current 
statute  limits  preference  to  projects 
assisted  by  FmHA. 

Tenant  advocates  suggested  that 
LOPEs  be  provided  after  prepayment 
when  restrictive-use  provisions  are  due 
to  expire,  or  when  tenants  are  displaced 
for  other  reasons,  such  as  decreased 
income.  It  was  also  suggested  that 
LOPEs  be  available  to  tenants  in  all 
prepaying  projects,  even  when 
restrictive-use  provisions  remain  in 
place.  As  situations  were  eliminated 
where  tenants  could  be  displaced  due  to 
reduced  income,  we  have  rejected  the 
suggestion.  Tenants  will  be  advised  at 
the  time  of  prepayment  of  the  length  of 
time  remaining  on  the  restrictions,  and 
advised  to  seek  other  housing  before 
that  time  if  they  are  likely  to  be  affected. 
LOPEs  will  not  be  provided  in  cases 
where  current  tenants  are  protected  for 
as  long  as  they  live  at  the  project,  or 
where  the  project  will  remain  restricted 
for  at  least  2  years.  It  was  determined 
that  including  the  extended  eligibility 
for  LOPEs  would  benefit  prepaying 
landlords  more  than  tenants.  If  LOPEs 
were  provided  in  those  cases,  landlords 
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who  sign  restrictions  may  encourage 
tenants  to  receive  LOPEs  and  move, 
thus  circumventing  the  intent  of  the 
legislation. 

Section  1965.206(b)(5]  and  Exhibit  C 

One  comment  suggested  that  the 
proposed  language  to  be  inserted  in  the 
lease  of  new  tenants,  notifying  a  tenant 
that  the  housing  may  not  continue  as 
low-  or  moderate-income  housing  be 
submitted  to  FmHA  for  approval  with 
the  prepayment  request.  This  suggestion 
was  adopted,  along  with  the 
requirement  that  the  lease  language  to 
be  used  after  prepayment,  by  borrowers 
proposing  to  prepay  with  restrictive-use 
provisions,  be  suomitted  for  review. 

Section  1965.213  and  Exhibit  D 

There  were  several  comments 
addressing  incentives  to  avert 
prepayment  and  the  model  for 
determining  these  incentives. 

Section  1965.213(a)(1) 

One  borrower  representative  inquired 
as  to  why  the  FmHA  regulation  limits 
the  equity  loan  and  outstanding  debt  to 
90  percent  of  appraised  value,  while  the 
law  allows  equity  loans  for  up  to  90 
percent  of  the  equity.  The  FmHA 
regulation  complies  with  the  maximum 
guidelines  established  by  law.  If  equity 
loans  were  granted  up  to  the  maximum 
amoimt  established  by  law,  outstanding 
debts  on  projects  could  potentially 
equal  close  to  100  percent  of  appraised 
value,  which  is  for  a  greater  percentage 
than  currently  allowed  for  new 
construction.  The  proposed  limit  has 
therefore  been  maintained. 

Section  1965.213(aK2) 

There  appears  to  be  sufficient 
confusion  among  comments  concerning 
Rental  Assistance  (RA)  as  an  incentive 
to  require  clarification.  In  addition,  a 
change  was  made  in  the  extent  to  which 
RA  will  be  granted  to  avoid  its  overuse. 
As  a  result,  RA  will  be  given  to  the 
extent  necessary  to  ensure  that  tenants 
in  the  project  and  on  the  waiting  list  are 
protected  after  the  incentive  package  is 
granted,  to  the  same  extent  that  tenants 
were  protected  prior  to  the  incentive. 
When  additional  RA  is  granted  as  an 
incentive  with  no  other  financial 
incentives,  the  increase  may  be  justified 
by  a  change  in  market  conditions  whidi 
has  led  to  vacancies  at  the  project  which 
can  only  be  alleviated  by  RA.  Since  the 
entire  incentive  package  is  to  be 
obligated  at  the  same  time,  no  iiicentive 
will  be  obligated  until  there  is  both 
sufficient  funding  and  RA  available  to 
fund  the  entire  incentive  package. 


Sectitm  1965.213(a)(3) 

A  comment  was  submitted  concerning 
more  appropriate  factors  to  use  when 
determining  maximum  return  on 
investment,  and  how  the  information 
concerning  the  factors  would  be 
distributed  to  the  field.  The  maximiun 
return  on  investment  has  been  modified 
to  allow  for  a  redefinition  of  project 
equity  when  incentives  are  developed. 
The  rate  of  return  will  (a)  remain  the 
same  if  an  equity  loan  is  being  offered 
as  an  incentive,  or  (b)  become  the 
greater  of  the  existing  rate  of  return  or 
2  percent  above  the  30  year  Treasury 
Bond  rate,  roimded  to  the  nearest  V* 
percent,  if  no  equity  loan  is  ofiiared.  The 
Treasury  Bond  rate  used  will  be  the  rate 
as  of  the  first  business  day  of  the  month 
following  receipt  of  the  complete 
prepayment  request. 

Sections  1965.213  (b)(2),  (b)(3),  and 
Exhibit  D 

Several  comments  were  submitted  by 
tenant  advocates  which  suggested  the 
reason  project-based  section  8  projects 
wished  to  prepay  their  loans  was  to  gain 
access  to  the  imJimited  return  on 
investment  they  would  receive  from  the 
HUD  rents  if  FmHA  did  not  limit 
retimis.  In  addition,  comments  by  both 
tenant  advocates  and  industry 
representatives  pointed  out  that  since 
this  housing  could  be  lost  to  the  low- 
income  market  when  the  20-year 
Housing  Assistance  Payment  (HAP) 
contract  expires  and  the  FmHA  loan  has 
been  prepaid,  these  borrowers  should  be 
offered  adequate  incentives  to  not 
prepay.  The  Housing  and  Community 
Development  Act  of  1992  effectively 
implements  the  preceding  suggestion. 
The  Act  allows  FmHA  to  offer  as  an 
additional  incentive  the  permission  to 
owners  of  projects  with  project-based 
section  8  to  receive  rent  in  excess  of  the 
amount  determined  necessary  by  FmHA 
to  defray  the  cost  of  long-term  repair  or 
maintenance  of  the  project. 

Previous  Section  1965.213(p 
New  (c)(1) 

A  tenant  advocate  suggests  that 
legislation  mandates  restrictive-use 
provisions  for  at  least  20  years,  and  asks 
why  no  provisions  were  made  for 
restrictions  lasting  longer.  It  was 
determined  that  restrictions  for  varying 
lengths  of  time  would  be  too  difficult  to 
deal  with  administratively.  However. 
any  borrower  may  request  longer 
restrictions  and^  a  potehtially  larger 
incentive.  If  in  agi^ep^nt,  the  State 
Director  or  other  ailthorized  official 
could  agree  to  the  longer  term  and  larger 
incentives  so  long  as  the  larger 
incentives  are  allowed  by  statute. 


Previous  Section  1965.213(dM3)  and 
New  Exhibit  E 

There  appears  to  be  misinterpretation 
concerning  the  statement  that  if 
prepayment  could  be  accepted  without 
restrictions,  an  equity  loan  should  not 
be  part  of  the  incentive  offer.  Comments 
suggest  that  it  was  believed  the 
regulation  meant  no  incentive  offer 
would  be  made  if  prepayment  were  to 
be  accepted  with  restrictive-use 

Erovisions.  An  attempt  to  have  the 
orrower  agree  to  extend  low-income 
use  must  be  made  in  all  cases.  If  after 
attempts  to  extend  the  low-income  tise 
have  railed,  prepayment  may  be 
accepted  wiUi  no  restrictions  only  if  the' 
housing  is  clearly  not  needed;  that  is, 
there  is  a  siuplus  of  suitable, 
comparable,  affordable  low-income 
housing  in  the  community  and  the 
situation  is  not  judged  to  be  temporary. 
This  provision  was  left  unchanged. 

Previous  Section  1965.213(d)(5)  and 
New  Exhibit  E 

Several  comments  apparently 
misconstrued  the  meaning  of  the 
provision  that  incentives  offered  could 
oe  higher  to  an  acceptable  transferee 
than  to  a  current  borrower.  This  is 
clarified  to  make  clear  that  the  intent  is 
to  make  incentives  commensiuate  with* 
the  borrower's  capability  and 
willingness  to  continue  to  meet  the 

Eurposes  of  the  program,  as  required  by 
iw.  Therefore,  an  uncooperative  and/or 
unresponsive  borrower  would  be 
encouraged  by  the  structuring  of  the 
incentive  offer  to  transfer  the  project 
Determination  of  eligibility  for  an  equity 
loan  would  not  differ  from  the 
determination  of  eligibility  for  a  loan  for 
new  construction  or  acquisition. 

Exhibit  D 

There  were  few  specific  comments 
about  the  incentive  model  during  the 
comment  period,  except  to  note  its 
complexity.  Conunents  were  received 
from  both  a  borrower  organization  and 
FmHA  staff  members  after  the  comment 
period  was  Over.  We  adopted  a 
suggestion  by  an  FmHA  staff  member 
for  a  simplified  method  for  determining 
the  equity  portion  of  the  incentive  offer. 
We  also  simplified  the  reminder  of  the 
incentive  model. 

Of  the  comments  received  during  the 
comment  period,  most  comments 
advised  us  that  the  incentive  mWel  was 
too  complicated  for  use  by  our  field     / 
staff.  Muiy  of  the  comments  revolved/ 
around  the  derivation  of  "capj  rates./ 
One  commenter  pointed  out  tpat  sinos 
different  calculators  may  deurmine  me 
"present  value"  of  futureponey  slightly 
differently,  Ihe  formuLrtised  should  be 
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published.  Due  to  revisions  in  the 
model,  the  comments  are  not  applicable. 

One  FmHA  employee  commented  that 
the  propped  model  uses  cuirently 
approved  budgets  which  may  not  have 
rents  set  at  levels  adeauate  to  meet  the 
expenses  required  under  an  incentive 
packaqge.  This  problem  remains  under 
the  revised  model.  However,  the  model 
now  requires  that  budgets  be  adjusted  to 
provide  for  rents  adequate  to  service 
expenses  under  the  incentive  package. 
Without  the  adjustment,  the  rents  and 
budgets  used  to  determine  the  equity 
loan  portion  of  an  incentive  offer  may 
be  artificially  low.  Other  suggestions  for 
modification  of  the  development  of  the 
budget  were  made  by  various  comments 
and,  in  most  cases,  adopted. 

Seviikl  comments  suggested  that 
incemive  offere  made  prior  to  the 
elective  date  of  this  procedure  be 
"grandfathered."  Field  offices  are 
advised  that  incentive  ofiers  which  were 
appropriately  derived,  offered  by  FmHA 
and  accepted  by  the  borrower  are 
"grand&thered"  with  the  efEsctive  date 
01  this  procedure. 

Several  comments  suggested  that  all 
incentive  oSiera  be  at  the  maximum 
allowed  by  law.  otherwise,  the  projects 
may  be  sold  to  nonprofit  organizations 
which  would  be  more  costly  to  the 
government.  One  borrower  organization 
suggested  that: 

(1 )  Maximum  incentives  need  to  be 
offered  to  encourage  borrowers  to 
remain  in  the  program: 

(2)  Incentives  are  less  expensive  than 
replacing  the  housing  projected  to  be 
lost  to  the  program: 

(3)  It  is  irrelevant  to  expect  FmHA 
projects  to  be  taken  out  of  the  program 
by  borrowers,  as  FmHA  would  not  allow 
the  borrowen  to  prepay  anyway; 

(4)  Since  projects  appraised  as  FmHA 
subsidized  housing  are  not  compared  to 
imsubsidized  conventional  housing, 
there  is  no  reason  for  conventional  rents 
to  be  used  for  comparison  when  a 
borrower  wishes  to  prepay;  and 

(5)  Since  priority  for  fundings  goes  to 
low-income  areas,  it  is  rare  that 
conventional  rents  would  exceed  either 
FmHA  basic  or  mari^et  rents,  thereby 
unfairly  penalizing  borrowers  in  those 
areas  when  calculating  incentives. 

Conversely,  another  comment  suggested 
that  borrowers  whose  projects  were 
included  in  the  proposed  Category  No. 
3  should  not  receive  any  equity  loan  as 
part  of  the  incentive  package  as  it  could 
be  construed  that  there  is  no  alternative 
to  FmHA  housing  in  their  community 
and  the  borrower  is  not  losing  money  by 
not  prepaying.  Several  comments  also 
suggested  that  since  sales  to  nonprofit 
organizations  would  ultimately  save  the 


government  money,  incentive  offers 
should  be  set  to  take  into  account  the 
reduced  cost  of  the  sale  option. 

The  revised  incentive  model  will 
continue  to  propose  incentives  to 
borrowera  in  much  the  same  method  as  * 
the  proposed  model.  Those  borrowera 
who  would  lose  money  by  not 
prepaying  will  be  compensated  for  their 
foregone  opportunity.  Borrowen  with 
no  apparent  alternative  use  for  the 
housing  but  who  may  have  the  ability  to 
prepay  may  receive  an  incentive  to 
compensate  for  agreeing  to  forego 

f>repayment  for  an  additional  20  years  of 
ow  and  moderate*income  use.  As  there 
is  no  way  to  determine  the  long  term 
costs  of  lending  to  a  specific  for-profit 
borrower  vs.  an  unknown  nonprofit 
borrower,  nor  is  there  any  wav  to  be 
certain  that  if  an  incentive  offer  is 
rejected,  an  eligible  nonprofit 
organization  would  want  to  purchase  a 
project,  an  incentive  offer  derived  firom 
the  model  is  clearly  the  first  step  FmHA 
must  make  after  a  bonafide  prepayment 
request  is  received. 

One  comment  suggested  that  the 
calculation  of  the  loss  to  the  borrower 
of  not  converting  to  unsubsidized 
conventional  housing  should  be 
adjusted  by  the  conversion  costs 
assiuning  rehabilitation  to  a  market 
standard.  The  Agency  recognizes  that 
conversion  costs  should  take  into 
account  both  hard  and  soft  costs, 
including  the  cost  of  adding  amenities, 
making  upgrades  and  otherwise 
elevating  the  quality  of  the  housing  to 
its  highest  and  best  residential  use  and 
include  losses  due  to  vacancies,  rent 
skips,  rent  withholding,  legal  costs, 
advertising,  etc.  However,  this 
suggestion  was  not  addressed  in  this 
part  of  this  regulation.  The  suggestion 
will  be  taken  into  consideration  as  part 
of  modification  to  the  appraisal 
regulations  referenced  as  part  of  this 
regulation. 

Conversely,  borrower  organizations 
suggested  that  an  infiation  rate  be  built 
into  the  model.  This  suggestion  was  not 
considered  practical  as  part  of  the  new 
model. 

Other  suggestions  included  using  the 
higher  of  the  subsidized  or 
lusubsidized  conventional  appraisal  in 
determining  incentives  in  all  cases  and 
not  considering  the  number  of  units 
being  added  to  the  conventional  market 
in  determining  the  possible 
conventional  rent,  since  these  imits  are 
already  in  the  community.  Neither  of 
these  suggestions  were  adopted. 

Section  1965.213(c)(6) 

One  industry  representative  asked 
that  the  time  allowed  for  a  borrower  to 
accept  the  final  incentive  offer  be 


lengthened  to  allow  partnerahips  to 
confer.  While  FmHA  suggests  that 
partnership  decisions  concerning  the 
acceptable  threshold  of  prepayment 
incentives  would  have  been  made  prior 
to  the  preliminary  acceptance  of  the 
offer,  the  timeframe  has  been 
.  Idngdiened  to  30  days. 

Section  1965.215  and  Exhibit  E 

In  response  to  suggestions  that  FmHA 
field  offices  need  better  guidance  on  the 
prepayment  decision-making  process, 
and  to  suggestions  that  decision-making 
be  better  documented,  exhibit  E  was 
added.  This  exhibit  contains  guidance 
formerly  contained  in  §§  1965.213  and 
1965.215  of  the  proposed  regulation 
addressing  incentives  and  acceptance  of 
prepayment,  as  well  as  guidance  en 
determining  the  ability  to  prepay.  The 
exhibit  suggests  the  following 
information  used  in  making  prepayment 
decisions  be  documented: 

(1)  descriptions  of  what  projects  are 
used  as  comparable  housing  and 
whether  the  projects  are  subsidized; 

(2)  "Opt-out"  provisions  if  any; 

(3)  Applicable  restrictive-use 
provisions  and  the  borrower's 
understanding  of  the  provisions; 

(4)  Criteria  used  to  determine  the 
effect  of  the  prepayment  on  the  supply 
of  affordable  housing: 

(5)  Criteria  for  determining  the  effect 
of  prepayment  on  minorities;  and 

(6)  The  length  of  time  the  housing  is 
considered  to  be  not  needed  if  no 
restrictions  are  required. 

The  exhibit  provides  guidance  on  the 
evaluation  and  documentation 
necessary  to  determine  when  a  request 
to  prepay  may  require  the  completion  of 
a  market  analysis.  It  should  be  noted 
that  many  of  the  issues  discussed  in 
exhibit  E  are  suggested  issues  to 
document  in  determining  the  ability  of 
a  borrower  to  prepay  and  not  all  are 
mandatory. 

In  addition,  the  Housing  and 
Community  Envelopment  Act  of  1992 
calls  for  an  increased  role  by  the  FmHA 
National  Office  in  the  processing  of 
prepayment  offere  and  acceptance  of 
prepayments.  The  regulations  have  been 
structured  to  allow  for  the  future 
establishment  of  such  a  role. 

In  conjunction  with  the  comments  to 
this  regulation,  several  tenant  advocates 
suggested  that  prepayments  of  section  8 
projects  are  being  too  readily  accepted 
when  the  borrower  agrees  to  accept 
restrictive-use  provisions  for  the 
remainder  of  a  20-year  period.  FmHA 
recognizes  this  issue  and  has  attempted 
to  address  the  problem  by  making  field 
office  guidance  more  explicit,  as  well  as 
by  providing  specific  calculations  in  the 
incentive  model  for  project-based 
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section  8  projects.  In  addition,  with  the 
enactment  of  the  Housing  and 
Community  Development  Act  of  1992, 
which  allows  for  the  use  of  excess 
project  rents  as  an  additional  incentive, 
and  the  authority  to  offer  incentives  to 
projects  financed  between  December  21. 
1979,  and  December  14, 1989,  such 
prepayments  will  likely  be  drastically 
reduced. 

One  tenant  advocate  pointed  out  that 
while  the  restrictive-\ise  provisions 
being  signed  by  borrowers  with  HAP 
contracts  upon  prepayment  require  low- 
to  moderate-income  use  for  20  years,  the 
section  8  contract  funds  could  run  out 
prior  to  the  expiration  of  a  20-year 
period.  The  depletion  of  subsidy  funds 
would  not  change  the  incentive  offer 
nor  the  decision  to  accept  prepayment 
with  restrictions,  as  the  length  of  time 
for  restricted  use  would  remain,  and  it 
would  be  for  the  borrower  to  determine 
how  to  meet  this  commitment.  As  a 
precaution,  the  period  of  restrictive-use 
will  be  explicitly  communicated  to 
owners  and  tenants  of  prepaid  section  8 
projects. 

Section  1965.215(e) 

Several  comments  from  tenant 
advocates  urged  FmHA  to  move  the 
decision  to  accept  prepayment  to  the 
National  Office.  It  was  pointed  out  that 
many  prepayments  were  accepted  by 
FmHA  Servicing  Offices  that  contained 
procedural  errors  in  handling,  accepted 
in  error  or  were  accepted  wiUiout 
inclusion  of  restrictive-use  provisions.  It 
was  determined  to  leave  much  of  the 
prepayment  decision-makiiig  in  the 
Servicing  OfBces  where  stan  has  a 
greater  familiarity  with  the  markets. 
This  familiarity  is  critical  in  making 
informed  decisions.  However,  the 
regulation  has  been  modified  to  require 
that  the  Servicing  Office  make  a 
recommendation  on  acceptance  to  the 
State  Office  or  other  designated  office, 
where  final  authorization  will  be 
required.  In  addition,  the  Housing  and 
Community  Development  Act  of  1992 
calls  for  an  increased  role  for  the  FmHA 
National  Office  in  the  processing  of 
prepayment  offers.  This  increased  role 
should  eliminate  much  of  the 
inconsistency  seen  in  prepayment 
processing. 

Previous  Section  1965.215(b)  and  New 
Exhibit  E 

One  comment  suggested  that  the 
Agency  publish  a  list  of  areas  with 
traditional  discriminatory  practices  to 
help  with  determinations  required 
concerning  the  effect  on  minorities  from 
prepayment.  This  is  not  possible  since 
such  areas  could  include  small  localities 
within  communities.  As  a  result,  the 


suggestion  was  not  adopted-  However, 
additional  guidelines  for  determining 
the  effect  on  minorities  have  been 
included. 

Previous  Section  1965.215(c)  and  New 
(e) 

One  comment  noted  that  while  the 
restrictive-use  provisions  (contained  in 
exhibit  A-4(A)  and  A-4(B))  provide  for 
borrower  attempts  to  sell  the  project  to 
a  nonprofit  organization  at  the 
expiration  of  the  20-year  period  or  when 
the  restrictive-use  provisions  expire,  the 
procedure  gave  no  guidance  on  now  the 
required  sale  is  to  be  accomplished.  The 
procedure  now  specifies  that  projects 
will  be  advertised  for  sale  to  nonprofits 
for  a  6  month  period  in  the  same 
manner  as  the  offer  of  sale  to  nonprofit 
borrowers  is  required  for  borrowers  not 
agreeing  to  accept  the  incentive  package 
offered  at  the  time  of  election  to  prepay. 

One  comment  showed  an  apparent 
misunderstanding  of  the  restrictive-use 
provision  intending  to  protect  only 
current  tenants  until  they  move,  llie 
comment  suggested  the  provision 
protect  those  prospective  tenants  who 
wish  to  enter  the  project.  As  this  was 
not  the  intent  of  the  restrictive  use 
provision  contained  in  exhibit  A-4(C), 
no  change  was  made. 

One  comment  suggested  that  "very- 
low  income"  be  included  in  every 
instance  where  the  term  low-  and 
moderate-income  is  used.  This  was 
determined  to  be  unnecessary.  The  term 
"low-income"  includes  very-low- 
income  and,  based  on  the  definitions  of 
"restrictive-use  provisions"  and 
"protected  populations",  very-low- 
income  tenants  would  continue  to  be 
protected  in  prepaid  projects  with 
restrictions  to  the  same  degree  they 
would  have  been  protected  if  the  loan 
had  not  been  prepaid.  "Very-low 
income"  is  only  specifically  referenced 
as  required  by  law. 

SecUon  1965.21S(d)(l)(i) 

One  comment  noted  that  the  law 
requires  restrictions  for  a  minimum  of 
20  years  if  a  borrower  prepays  and  is 
subject  to  one  of  the  restrictive-use 
provisions.  It  was  suggested  that  FmHA 
should  require  restrictions  for  greater 
than  20  year  periods  in  high  need  areas. 
This  suggestion  was  not  adopted  as  the 
suggestion  appeared  to  be  excessive. 

Section  1965.215(d)(l)(ii) 

A  tenant  advocate  suggested  that 
borrowers  should  be  precluded  from 
offering  tenants  incentives  to  move.  The 
Agency  suggests  it  has  no  legal  authority 
to  adopt  this  restriction.  However,  as 
tenants  protected  by  the  restrictive-use 
provisions  may  not  receive  LOPEs,  it  is 


considered  less  likely  that  tenants  not 
feeing  the  imminent  lots  of  their 
housing  would  agree  to  accepting 
incentives  to  move. 

Section  196S.215(e) 

One  comment  suggests  that  FmHA 
offices  have  agreed  to  raised  rents 
immediately  prior  to  prepayments  in 
order  to  make  the  prepayment  fisasible 
while  maintaining  tenant  protections. 
The  Agency  contends  that  rent  increase 
procedfures  are  clear  as  to  the  necessary 
documentation  required  to  show  the 
need  for  rent  increases.  Reviews  of 
project  rent  increases  are  available  to 
tenants  anytime  if  rents  are  beUeved  to 
have  been  raised  inappropriately.  In 
addition,  the  issue  of  an  improper  rent 
increase  could  be  raised  during  the 
tenant  comment  period  to  the 
prepayment  request. 

Section  1965.215(e)(5) 

Several  comments  suggested  that 
FmHA  require  lease  language  informing 
tenants  of  the  foUoMring  prepayment 
related  circumstances: 

(1)  Tenants  who  move  into  a  project 
after  a  prepayment  request  has  been 
received  are  advised  that  the  project 
may  be  prepaid; 

(2)  Tenants  who  move  into  a  project 
which  has  been  prepaid  with 
restrictions  are  advised  of  the  nature 
and  expiration  date  of  the  restrictions; 
and 

(3)  That  incomes  must  be  recertified 
annually. 

As  circumstances  may  vary  between 
projects,  it  was  considered 
inappropriate  for  FmHA  to  provide  the 
required  language  for  each  case. 
Suggestions,  rather  than  required 
language,  are  provided  in  the  first 
instance.  For  the  second,  language 
advising  tenants  of  restrictive-use 
requirements  after  prepayment  is  to  be 
copied  fit)m  the  notifications  sent  to 
tenants.  In  the  third  case,  language 
requiring  recertification  may  be  copied 
from  current  required  lease  language. 
Owners  will  be  required  to  submit 
proposed  lease  language  for  approval 
with  their  prepayment  requests  before 
use. 

Section  1965.215(e) 

Several  tenant  advocates  suggested 
that  all  borrowers,  including  those 
prepaying  with  restrictions,  provide 
budgets  to  prove  they  can  fiaasibly 
operate  the  project  with  the  proposed 
tenant  population.  They  also  suggested 
that  annual  income  certifications  be 
mandatory  for  borrowers  prepaying  with 
restrictions,  rather  than  at  the  option  of 
the  borrower.  They  suggested  this  was 
necessary  to  be  certain  that  appropriate 
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tenants  continue  to  be  served.  The  first 
suggestion  was  determined  not 
necessary  in  the  case  of  borrowers 
accepting  restrictions  as  the  borrower  is 
required  to  comply  with  the  restrictions 
whether  financially  faasible  or  not.  For 
those  borrowers  prepaying  without 
restrictions,  budgets  and  conventional 
unsubsidized  rents  are  to  be  evaluated 
by  FmHA.  We  have  accepted  the 
suggestion  for  annual  receitifications  for 
those  borrowers  prepaying  with 
rastricti(His.  The  annual  recertifications 
will  provide  a  method  for  the  borrower 
to  both  determine  that  rents  could  be 
raised  if  the  borrower  wished  to  do  so. 
and  to  ensure  that  protected  tenants  are 
appropriately  served.         | . 

Sections  1965.215(e)  and  1965.222 

Several  tenant  advocacy  groups 
reiterated  a  comment  proposed  for  the 
interim  rule  suggesting  that  FmHA 
continue  to  monitor  compliance  with 
restrictive-use  provisions  after  the  loan 
is  prepaid.  Alternative  suggestions  were 
that  borrowers  certify  annually  to 
FmHA  that  they  are  complying  with  the 
restrictive-use  provisions.  It  was 
determined  that  the  Agency  does  not 
have  the  capacity  to  monitor 
compliance  after  prepayment.  Improved 
guidance  is  provided  in  the  final  rule 
concerning  tha  information  to  be 
provided  to  tenants  and  documentation 
to  be  submitted  to  FmHA  prior  to  FmHA 
accepting  a  prepayment.  The  rule  also 
requires  FmHA  to  notify  all  area 
advocacy  agencies  of  the  prepayment 
with  testrictions  and  expLain  to  the 
borrower  the  implications  of  the 
restrictions  agreed  to.  The  final  rule 
recommends  that  the  borrower  maintain 
records  documenting  that  units  were 
rented  to  appropriate  tenants  and  the 
appropriate  rents  were  charged.  The 
final  rule  also  establishes  the  FmHA 
State  Office  or  other  designated  office  as 
the  resp<msible  office  for  approving  all 
prepayment  requests  which  are 
accepted,  ensuring  that  appropriate 
pro^sions  were  followed,  and  requiring 
the  borrower  to  annually  certify  to 
FmHA  that  units  were  rented  to 
appropriate  tenants  at  appropriate  rents 
in  accordance  vinth  the  restrictive-use 
provisions.  It  was  determined  that 
FmHA  will  not  monitor  prepaid 
projects,  but  will  take  appropriate  action 
if  a  violation  is  brought  to  our  attenticn. 
Finally,  the  alternative  suggestion 
requiring  an  annual  certification  from 
the  former  borrower  to  FmHA  stating 
that  the  operation  of  the  proiect  is  in 
compliance  with  the  restrictive-use 
provisions  has  beat  adopted,  along  with 
a  requirement  that  borrowers  prepaying 
subject  to  reatrictive-uae  provisions  wiU 
be  required  to  sign  a  Res^ictive-Uae 


Agreement  at  the  time  of  the    < 
prepayment. 

Section  1965.215(f)f    - 

An  industry  representative  asked  for 
clarification  in  this  section.  The 
language  has  been  modified  to  state  that 
the  letter  denying  prepayment  may 
revise  the  original  incentive  offer  if  new 
information  documenting  the  loss  the 
borrower  may  suffer  if  not  allowed  to 
prepay  has  been  brought  to  the  attention 
of  FmHA. 

Tenant  advocates  stated  that  FmHA 
should  attempt  to  keep  housing  in  the 
program  at  all  costs.  It  was  decided  that 
if  a  surplus  of  comparable  housing 
exists  at  rent  levels  the  project  tenants 
are  currently  paying,  there  is  no 
advantage  to  tenants  to  keep  the  housing 
in  the  program.  Exhibit  E  was  modified 
to  state  that  if  the  project  requesting 
prepayment  is  full  profit  with  rents  at 
unsubsidized  conventional  market 
levels,  and  subsidized  projects  are 
needed  in  the  community,  an  incentive 
offer  should  be  made  reflecting  the  need 
for  subsidized  housing. 

It  was  suggested  that  prospective 
tenants,  as  well  as  current  tenants,  must 
be  taken  into  account  when  the  need  for 
housing  is  determined.  Exhibit  E  has 
been  clarified  to  reinforce  existing 
language  requiring  the  determination  of 
need. 

Section  1965.216(a) 

There  were  several  suggestions  that 
appraisals  required  prior  to  a  sale  to 
nonprofit  organizations  and  public 
agencies  should  be  conducted  tmtil  a 
potential  purchaser  is  found.  It  was  also 
suggested  that  the  advance  for  loan 
application  costs  be  made  prior  to  the 
appraisal.  The  timing  of  appraisals  for 
nonprofit  or  public  agency  sales,  as  well 
as  several  other  requirements  for 
appraisals,  are  mandated  by  law  and 
cannot  be  changed.  As  for  nonprofit  and 
public  agency  advances,  the  section  has 
been  substantially  modified  to  allow 
advances  to  nonprofit  organizations  and 
public  agencies  in  the  form  of  grants. 
Such  grants  would  be  obtainable  at  the 
time  the  organization  or  agency  obtains 
a  purchase  offer  or  opticm.  Secticm 
1965.217(d)  addresses  the  eligibility 
requirements  and  processing  of  tbaee 
advancae.   .. 

Section  1965.216(b) 

A  tenant  advocate  suggested  that 
regional  and  national  nonprofit 
organizaticms  and  public  agendee  be 
notified  when  prepayment  sale 
advertising  begins  to  local  nonprofits 
and  public  agencies  so  the  organisations 
will  be  prepared  to  make  an  offer. 
Conversely,  an  industry  organization 


suggested  that  borrowers  should  not  be 
required  to  &d\  ertise  their  projects  to 
nonprofit  organizations  and  public 
agencies;  rather,  nonprofit  organizations 
and  public  agencies  should  keep  alweast 
of  the  status  of  projects  wishing  to 
prepay,  as  they  receive  early  notification 
when  the  prepayment  req^t^  is  made. 
As  the  law  requires  that  a  oona  fide 
attempt  be  made  to  sell  the  project  to 
nonprofit  organizations  or  public  agency 
for  a  minimum  of  6  months,  the 
provision  was  not  changed. 

There  was  an  apparent 
misunderstanding  of  the  provision  that 
if  advertising  ceases  while  a  nonprofit 
or  public  agency  applicant  is  being 
evaluated  by  FmHA  and  the  applicant  is 
not  accepted,  advertising  must  be 
resumed  until  an  additional  6  months'   ■ 
advertising  is  completed.  The  comment 
apparently  interpreted  the  proposed 
rule  to  require  that  advertising  must 
stop  during  the  evaluation  period.  This 
is  not  the  intention:  if  a  local  nonprofit 
or  public  agency  is  being  evaluated  for 
eligibility,  advertising  may  continue  to 
regional  and  national  nonprofit 
organizations  and  public  agencies  and 
back-up  offers  accepted,  so  long  as  a 
minimum  of  6  months'  advertising  is 
completed.  This  requirement  has  been 
clarified  in  the  procedure. 

Several  comments  suggested  changes 
to  issues  required  by  law,  such  as 
qualifications  of  local  nonprofits  to 
manage  projects  and  identity  of  interest 
requirements.  The  suggested  changes 
could  not  be  made  due  to  the  statutory 
nature  of  the  requirements. 

SecUon  1965.217(e)(S) 

An  industry  representative  suggested 
that  the  regulation  specify  deferred 
maintenance  to  be  completed  prior  to  a 
transfier  only  include  maintenance 
identified  in  previous  inspections  and 
not  include  items  which  are  identified 
immediately  prior  to  the  transfer.  The 
required  maintenance  has  be«i  clarified 
in  the  regulation. 


Section  1965.217(0 

Several  comments  dealt  with  Debt 
Forgiveness  RA  PFRA).  One  comment 
suggested  sales  to  nonprofits  should  tM 
processed  even  if  DFRA  is  not  available 
at  the  time  of  the  transfer.  Closing  a  sale 
without  DFRA  is  not  allowed  by  law  if 
DFRA  is  needed. 

The  second  comment  made  by  several 
tenant  advocacy  groups  questioned  why 
FmHA  would  transfer  regular  RA  out  of 
the  project  upon  transfer  to  a  nonprofit, 
and  use  only  DFRA  in  the  project.  They 
suggested  that  since  thwe  is  only  a 
limited  number  of  DFRA  units,  it  should 
be  utilized  more  conservatively.  The 
procedure  does  not  specify  that  regular 
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th^ 


RA'  must  be  transferred,  only 
regular  RA  may  be  tran&feried  when  the 
National  Office^^^rmines  there  is 
^ufHcient  DFRA  to  serve  all  projects 
which  will  need  DFRA  during  the  fiscal 
year.  Since  DFRA  may  not  be  used  for 
any  purpose  but  prepayment,  it  is 
considered  the  most  expedient  method 
to  utilize  the  maximiun  amount  of  RA. 

Section  1965.218(b) 

There  were  several  comments  to  this 
section,  each  apparently  taking  different 
positions  based  upon  different 
interpretations  of  the  same  law. 
Borrower  groups  sucgestedlhat  after 
any  one  project  has  been  on  the  waiting 


be  protected  until  suitable  housing 
could  be  found.  Sudi  tenants  woiud  be 
provided  with  LOPEs.  No  diangee  were 
made  to  this  section. 

There  have  been  comments  from 
tenant  advocacy  groups  that  borrowers 
who  received  loans  prior  to  December 
21, 1979,  may  intentionally  de&ult  on 
their  loans  in  order  to  circumvent  the 
prepayment  process  and  the  regulations. 
Specifically,  borrowers  who  wish  to 
prepay  and  not  be  subjected  to  required 
restrictive-use  provisions  may 
purposely  default  and  pay  their  loan(s) 
in  full  in  resp^mse  to  an  acceleration  of 
the  defaulted  loan  by  FmHA.  In  order  to 
prevent  purposeful  circumvention  such 


list  for  15  months,  the  borrower  should  *^,sa  this,  the  regulations  were  modified  to 


be  allowed  to  prepay.  This  suggestion''; 
was  not  adopted.'^ince  it  frequently 
takes  more  than  15  months  to  process  a 
request.  If  the  delay  is  due  to  borrower 
procrastination  thei>orrower  could_ 
conceivably  avoid  tlie  intent  ofthelaw. 
Advocacy  groups  agreed  with  borrower 
groups  that  the  15-month  waiting  period 
refers  separately  to  each  request  to 
prepay,  but  proposed  that  the 
borrower's  interpretation  does  not  allow 
that  eech  project  must  have  been  on  the 
list  for  at  least  15  months  during  the 
current  period  of  no  budgetary 
authority.  The  regulation  has  not  been 
changed.  Each  prepayment  request  is  to 


require  that  any  loan  made  on  or  before 
DM»mber  21, 1979,  paid-in-full  in 
response  to  an  acceleration  of  the 
■Recount,  would  be  made  subject  to 
restrictive-use  provisions  if  the 
borrower  had  initiated  a  prepayment 
request  on  the  loan  anytime  within  a 
year  prior  to  the  payment-in-fulL 

Appeals 

There  were  comments  to  various 
sections  of  the  proposed  rule  dealing 
with  recommended  changes  to  the 
appeals  procedure,  and  the  rights  of 
tenants  to  ask  for  review  of  decisions. 
The  appeals  procedure  applies  to  all 


proceed  through  the  entire  prepayment     /  FmHA  program  areas  and  therefore  no 


process.  If,  when  the  end  of  the  process 
is  reached,  or  at  any  time  after  the 
borrower  rejects  the  incentive,  a  period 
of  15  months  expires  or  has  already 
expired  in  which  there  is  no  budgetary 
authority  for  sales  to  nonprofit 
organizations,  FmHA  will  accept  the 
prepayment  with  no  restrictions. 

Section  1965.223 

One  comment  stated  that  FmHA 
employees  are  accepting  praiiayments  in 
order  to  avoid  foreclosure;  that  is, 
accepting  it  under  conditions  w^ch 
would  not  be  applicable  if  the  account 
were  not  a  problem  accoimt.  It  was 
suggested  that  prepayments  should 
never  be  accepted  from  uncooperative 
borrowers,  so  that  prepayment  does  not 
become  an  incentive  to  default  Exhibit 
E  reiterates  that  all  prepayments,  even 
those  in  lieu  of  foreclosure,  must  meet 
all  guidelines  for  acceptance  of 
prepayment  with  or  without 
restrictions. 

One  comment  suggested  that  projects 
sold  from  FmHA  inventory  as  non- 
program  properties  should  not  contain 
restrictive-use  provisions  unless  the 
project  is  made  suitable  for  retention  in 
the  program.  It  is  not  intended  to  place 
restrictions  on  a  project  that  is  not 
suitable  for  low  and  moderate  income 
use.  Only  current  tenants  would  need  to 


substantive  changes  were  made.  In 
response  tq,comments  that  providing  all 
tenants  the  opportunity  to  appear  at 
borrower  prepayment  appeal  hearings 
could  disrupt  the  hearings,  we  have 
modified  the  regulation  to  require  that 
tenants  be  notified  if  the  borrower 
appeals  a  decision,  but  that  only  one 
tenant  representative,  either  a  tenant,  an 
attorney  representing  the  tenants,  or  an 
interested  tnird  party  chosen  by  the 
tenants,  may  attend  the  hearing  and 
present  evidence  on  the  tenants'  behalf. 
However,  all  tenants  will  be  allowed  to 
contribute  writtent^comments  during  the 
appeal  process.  Wehaye  rejected  the 
sugge^on  that  tenants  may  ask  that  the 
decision  to  accept  j;>repayment  be 
reviewed.  Tenants  will  be  allowed  an 
additional  60-day  notice  before  the 
prepayment  is  accepted  or  their  rents 
are  modified.  Since  concurrence  and 
final  acceptance  is  now  required  from 
the  State  Office  or  other  designated 
office  before  a  prepayment  can  be 
accepted,  notification  to  affected  tenants 
and  the  request  for  State  Office  or  other 
designated  office  concurrence  and 
acceptance  may  be  sent  simultaneously. 

Appraisals 

Comments  concerning  appraisals  will 
be  incorporated  into  a  revision  of  FmHA 
Instruction  1922-4.  These  comments 


include:  (1)  Ccmsidmng  the  value  of  tax 
credits  in  the  appraisal:  (2)  Completion 
of  appraisals  by  fee  appraisers  versus 
FmHA  staff;  (3)  Appraisal  of  the  housing 
for  its  highest  and  best  use  as  rental 
housing;  (4)  Valuation  of  maintenance 
reserves  in  the  appraisal;  and  (5)  The 
appraisal  contracting  process. 

Other  comments  were  concerned  %rith 
the  timing  of  appraisals,  including  the 
completion  of  required  appraisals  prior 
to  ofiining  the  project  for  sale  to 
nonprofits.  No  changes  to  the 
regulations  were  made  as  several  of  the 
timeframes  are  statutory.  Other 
appraisal  timeframes  contained  in  the 
regulation  were  considered  appropriate. 

The  regulations  are  clarified  to  state 
that  all  projects  being  appraised  for 
eqmty  loans  and  sales  to  nonprofit 
organizations  will  be  considered  as 
unsubsidized  conventional  multi-Cunily 
housing.  Since  the  borrower  has 
proposed  that  unsubsidized 
conventional  housing  is  the  highest  and 
best  use  of  the  project  and  is  requesting 
to  prepay  the  mortgage,  the  appraisal  (^ 
the  project  as  unsubsidized 
conventional  housing  is  appropriate. 
Additional  basis  for  this  position  is 
contained  in  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  wdiidi. 
under  prepayment  regulations 
applicable  to  HUD.  specifies  that 

{>reservatioo  appraisals  for  both  equity 
oans  to  current  borrowers  and  sales  to 
priority  purchasere  will  assxmie 
convereion  of  the  projects  from  their 
subsidized  use  to  imsubsidized 
conventional  use. 

Exhibit  196S-E-1 

One  conunent  suggested  additicmal 
information  be  added  to  the  form.  The 
information  suggested  is  already 
captiired  on  the  prepayment  report,  so 
no  change  to  the  re^ilation  was  made. 

Other 

Several  editorial  suggestions  were 
made  for  changes  throughout  the 
regulation  to  shorten  sentences  for 
clarity,  to  improve  definitions  and 
consistency  in  wording,  at  to  conect 
typographical  errors.  These  suggestions 
have  been  followed  in  most  cases. 

The  proposed  rule  invited  comments 
to  several  items  which  are  not  generally 
required  to  be  published  in  the  CFR, 
including  guide  letters.  The  guide  letten 
are  therefore  not  pubUshed  as  part  of  the 
final  rule.  At  the  time  the  proposed  rule 
was  published,  the  checklist  for 
requesting  prepayment  was  not  to  be 
published.  The  earlier  decision  has  been 
reconsidered  and  the  checkUst  is  now 
included  as  additional  guidance  to 
borrowera.  Exhibits  D  and  E,  whidi 
,  address  FmHA  evaluation  of 
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information  submitted  and  development 
of  the  incHitive  oChr.  will  be  made  pait 
of  the  CFR  for  infixmatiaiial  purpoeee. 
However,  each  are  considered 
administrative  procewes  and  internal  to 
the  Agenqr.  I 

Coaunents  to  CmoUaiy  Rtgulations 

Subpart  E  of  Part  1944 

One  comment  concerned  the 
infiormation  required  to  apply  for  an 
equity  loan  to  avert  prepapient  The 
issues  raised  apply  to  applications  for 
all  loans  and  so  will  not  be  addressed 
in  Uiis  regulation. 

Section  1944.215(e) 

Two  tenant  advocates  suggested  that 
all  graduation  leouirements,  including 
reviews  of  eligibility  for  graduation,  be 
eliminated.  The  suggestion  could  not  be 
adopted,  as  the  existing  law  still 
requires  graduation  of  borrowera  fcv 
projects  obligated  prior  to  December  15. 
1989.  However,  no  displacement  should 
TMult  since  graduation  may  be 
requested  only  if  refinancing  the  project 
would  result  in  the  project  serving  the 
same  tenant  population  currently 
served. 

Subpart  F  of  Part  1951 

Comments  similar  to  those  in  the 
preceding  paragraph  were  received 
concerning  graduation.  FmHA's 
respcmse  is  the  same  as  in  the  preceding 
paragraph.  { 

Subpart  N  of  Part  1951 

One  comment  suggested  diet 
borrowera  asked  to  prepay  due  to 
receipt  of  xmauthorized  assistance, 
should  not  be  subject  to  restrictive-use 
provisions.  The  provision  has  been 
retained.  Prepayment  would  not  be 
required  except  in  extreme 
dicumstances,  such  as  where  the 
borrower  is  clearly  at  fault.  As 
restrictive-use  provisions  upon 
prepayment  are  statutory  and  not  FmHA 
policy,  retention  of  the  restrictions  is 
not  optional.  Several  tenant  advocates 
suggMted  that  if  the  penalty  for 
unauthorized  assistance  was  to  require 
prepayment  with  restrictions,  FmHA 
should  first  require  the  borrower  to 
attempt  to  sell  the  project  within  the 
program,  preferably  to  a  nonprofit 
organization.  The  provision  for  sale 
within  the  program  has  been  adopted 
but  broadened  to  allow  the  sale  to  be  to 
any  acceptable  transfsree. 

Subparts  A  and  C  of  Part  1955 

Several  comments  suffleated  that: 

(1)  Tenants  not  be  nouned  when 
projects  are  foreclosed; 

(2)  The  180-day  notice  period  is  not 
needed; 


UMI 


(3)  No  project  with  tenants  occupying 
the  project  should  be  sold  out  of  Fn^lA 
inventory  even  with  restrictions; 

(4)  Tenants  in  foreclosed  properties 
should  not  receive  lOPEi  nor  be 
"forced"  to  move:  and 

(5)  RA  and  interest  subsidy  should 
not  be  canceled  for  foreclosed  projects. 
One  comment  was  concerned  that 
negative  RA  could  not  be  paid  in 
foreclosed  projects.  Another  comment 
suggested  attempts  should  be  made  to 
sell  foreclosed  projects  to  nonprofits 
only. 

A  third  comment  apparently  assumed 
all  inventory  projects  sold  out  of  the 
FmHA  program  were  substandard, 
rather  than  racognizing  that  FmHA  may 
sell  a  project  out  of  the  program  if  there 
is  no  mariiet  in  a  certain  area  for 
subsidized  housing.  In  response  to  the 
comments,  FmHA  contends  that  tenant 
protections  should  be  at  least  as  strong 
in  an  FmHA  inventory  project  as  in 
those  not  in  FmHA  inventory.  The 
protections  include  keeping  tenants 
advised  of  the  ownership  status  of  the 
project  and  offering  tenants  LOPEs  if 
they  wished  to  move  elsewhere.  In 
addition,  all  attempts  are  made  to  sell 
the  project  as  expeditiously  as  possible 
within  the  program,  whether  to 
nonprofits  or  otherwise.  If  a  project  is 
determined  to  be  substandard,  all  efforts 
would  be  made  to  move  tenants  to  other 
suitable  housing  prior  to  the  project 
being  sold.  Finally,  negative  RA  would 
continue  to  be  paid  by  the  project  to  the 
tenant  through  a  direct  voucher.  No 
modifications  were  made  to  the 
regulation. 

Subpart  B  of  Part  1965 

A  borrower  oraanization  asked  that 
"scheduled  leveU"  of  accounts  be 
defined.  FmHA  suggests  that  the  term  is 
sufficiently  definedelsewhere  in  FmHA 
procedures. 

ListofSubjecto 

7  CFR  Part  1924 

Agriculture,  Construction 
management.  Construction  and  repair. 
Energy  conservation,  Housing.  Loan 
programs — ^Agriculture.  Low  and 
moderate  income  housing. 

7  CFR  Part  1930 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — ^Rental. 
Reporting  requirements. 

7CFRPartl944 

Administrative  practice  and 
procedure.  Aged,  Handicapped.  Loan 


programa-4iousing  and  community 
development.  Low  and  moderate 
income  housing— Rental.  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 
Rent  suMidies.  Rural  housing.  Farm 
labor  housing.  &ant  programs — 
Housing  and  community  development. 
Migrant  labor.  Public  housing. 

7CFBPartl951 

Loan  programs — Agriculture,  Rent 
subsidies.  Rural  arees.  Subsidies. 

7  CFR  Part  1955 

Foreclosure,  Government  acquired 
property.  Sale  of  government  acquired 
property,  Surplus  government  property. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure.  Low  and  moderate  income 
Dousing — Rental,  Mortgages. 

Accordingly,  FmHA  amends  Chapter 
XVm,  Title  7,  Code  of  Federal 
Regulations  as  follows: 

PART  1924-CONSTRUCTION  AND 
REPAIR 

1.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.&  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  Ar-Ptannlng  and  Performane* 
Conatruction  and  Othar  Davalopmant 

Exhibit  I  to  Subpart  A  [Amended] 

2.  In  exhibit  I  of  subpart  A.  section 
301-1  is  amended  by  revising  the 
reference  from  "§  1944.164  (k).  (1)  and 
(m)  of  subpart  D  of  part  1944  of  this 
chapter"  to  "§  1944.164  (1),  (m)  and  (n) 
of  subpart  D  of  part  1944  of  this 
chapter". 

PART  1930--GENERAL 

3.  The  authority  citation  ftit  part  1930 
continues  to  read  as  follows:  \ 

Authority:  42  U.S.Q  1480,  7  CFR  2.23. 7 
CFR  2.70. 

Subpart  C— Managamant  and 
Suparvlalcn  of  MuKipla  Family 
Houaing  Borrowara  and  Grant 
Racipianta 

Exhibit  B  to  Subpart  C  [Amended! 

4.  In  exhibit  B  of  subpart  C,  paragraph 
VI C  5  is  amended  by  revising  the 
reference  from  "§  1965.90  of  subpart  B 
of  part  1965  of  this  chapter"  to  "subpart 
E  of  part  1965  of  this  chaptar",  and 
paragraph  vm  C  20  is  amended  by 
revising  the  reference  from  "S  1965.90  of 
subpart  B  of  part  1965  of  this  chapter" 
to  "§  1965.215  (e)  of  subpart  E  of  part 
1965  of  this  chapter." 
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5.  Exhibit  E  of  subpart  C  is  aotiended 
by  revising  the  reference  in  the  last 
sentence  of  paragraph  V.  A.  2.  from 
"paragraph  V.  C.  5."  to  "paragraph  V.  D. 
5.  of  this  exhibit":  by  revising  the 
reference  in  the  last  sentence  of 
paragraph  XV.  B.  1.  from  "§  1965.65 
(c){ll)"  to  "§  1965.65  (c)(12)";  by 
redesignating  current  paragraph  V.  C  as 
V.  D.;  by  adding  new  paragraphs  IL  I., 
IV.  C,  V.  C,  and  the  words  "Form 
FmHA  1944-27"  after  the  word  "Each" 
in  the  first  sentence  of  paragraph  VL  A.; 
and  by  revising  newly  redeidgnated 
paragraphs  V.  D.  5.  b.  (3)  and  V.  D.  5. 
c  and  paragraph  XV.  B.  3.  to  reed  as 
follows: 

Exhibit  E  to  Sul^art  C—tental 
Assistance  Program 

•  •       •       •       * 
n.  •  •  • 

L  DeM  Foigivenes*  BA.  RA  allocated  to 
projects  purchased  by  nonprofit  corporations 
and  public  agencies  to  avert  prepayment  in 
an  amotuit  necessary  to  ensure  that  the 
monthly  shelter  payment  made  by  each  low- 
income  tamily  or  person  residing  in  the 
housing  does  not  exceed  the  maximum 
shelter  payment  calculated  in  accordance 
with  paragraph  IV  A  2  c  of  exhibit  B  of  this 
subpart.  Debt  Forgiveness  RA  units  come 
from  a  separate  line  item  appropriation  than 
regular  RA 

•  •        •        •        * 

IV.  •  •  • 

C  Special  Allocations  nlatad  to 
Prepayment  Actions.  Tenants  that  are 
displaced  as  a  result  of  a  prepaymnit  action 
may  receive  a  Letter  of  Priority  Entitlement 
(LOPE)  to  move  into  another  FmHA  project 
If  the  tenant  was  receiving  RA  at  the 
prepaying  pTo|ect,  the  RA  may  be  transferred 
to  the  FmHA  project  in  the  same  state  to 
which  the  tanant  moves,  as  specified  In 
S  1965.215  (e](4)(iv)  of  subpart  E  to  part  1965. 
If  the  tenant  moves  to  another  FmHA  project 
in  another  state,  RA  will  be  transferred  and 
assigned  as  described  in  paragraph  XV  B  3 
b  of  this  exhibit 


Y  •  •  • 

C  Debt  Forgivaiess  RA.  Any  project  sold 
to  a  nonprofit  corporation  or  public  agency 
to  avert  prepayment  will  receive  the  number 
of  debt  forgiveness  RA  units  necessary  to 

Erovide  RA  to  all  current  tenants  who  will 
B  rent  overburdened  as  a  result  of  the  sale. 
D.  •  •  • 
5.*  •  • 
b.  •  •  • 

(3)  Third  two  digit»-will  always  be  00. 

c  The  AMAS  system  will  track  RA  and 

debt  forgiveness  RA  agreements  by  number. 

XV.  •  •  • 

B.  •  •  • 

3.  Suspension  and  transfer  t^ter  a 
liquidation  or  prepayment. 

a.  Whan  a  project  with  RA  prepays  or  Is 
liquidated  through  sale  outside  of  the 
program,  the  RA  will  be  suspended  and 
transferred  to  another  FmHA  financed  project 


in  accordance  with  paragraph  XV.  B.  3.  b.  of 
this  exhibit,  if  tenanU  receiving  RA  will  ba 
displaced.  IJf  no  tenants  will  be  displaced,  the 
RA  may  be  transferred  to  another  project  in 
accordance  with  paragraph  XV  A  2  of  this 
exhibit 

b.  When  a  tenant  receiving  RA  will  be 
displaced  due  to  prepayment  or  liquidiation, 
the  RA  the  tenant  was  receiving  will  be 
transferred  to  any  other  FmHA  project  the 
tenant  chooses  to  move  to,  regardless  of 
location.  If  the  tenant  is  unable  to 
immediately  occupy  a  new  FmHA  project, 
the  RA  will  be  suspended  and  transfetred 
when  the  tenant  moves  into  the  new  project. 
Once  the  tenant  has  moved  into  the  new 
FmHA  project  and  the  corresponding  RA  unit 
is  transferred  to  the  project,  the  tenant  wrill 
be  given  first  priority  for  the  unit  of  RA, 
regardless  of  other  priorities  for  the  RA,  If  all 
of  the  following  conditions  are  met: 

(1)  The  borrower  is  eligible  to  receive  and 
administer  RA; 

(2)  The  tenant  is  eligible  to  occupy  the 
project  and  receive  RA; 

(3)  The  tenant  has  taken  all  of  the 
following  steps  to  ensure  eligibility  to  receive 
priority  for  the  unit  of  RA; 

(i)  The  tenant  has  been  placed  on  at  least 
one  waiting  list  for  an  FmHA  project  with  a 
Letter  of  Priority  Entitlement:  and 

(ii)  The  tenant  moved  to  the  project  as  soon 
as  the  tenant's  name  was  reached  on  the 
waiting  list,  even  if  it  means  temporarily 
occupying  an  ineligible  unit 

(4)  The  RA  has  not  l>een  previously 
transferred  as  a  result  of  the  tenant's  currant 
displacement 

c  When  a  tenant  receiving  RA  is  displaced 
from  an  FmHA  project  due  to  prepayment  or 
liquidation  and  moves  to  another  FmHA 
project  in  another  State: 

(1)  The  RA  unit  the  tenant  was  receiving 
will  be  BuspMided  and  transfeired  to  another 
project  within  the  same  state  in  accordance 
with  paragraph  XV  A  2  of  this  exhibit;  and 

(2)  The  project  to  which  the  tenant  moves 
will  be  allocated  a  unit  of  RA  by  the  National 
Office  if  no  RA  is  available  writhin  the  State 
and  the  project  and  the  tenant  meet  the 
criteria  outlined  in  paragraph  XV  B  3  b  of 
this  exhibit. 

d.  If  the  project  is  transfeired  to  a  nonprofit 
corporation  or  public  body  to  avert 
prepayment,  RA  on  the  project  may  be 
suspended  and  transferred  to  another  project 
within  the  state,  and  all  RA  needs  for  the 
project  met  with  debt  forgiveness  RA 

e.  Procedures  for  transferring  RA  and 
modifying  RA  agreements  outlined  in 
paragraphs  V  D  and  XV  A  2  of  this  exhibit 
will  be  followed,  but  the  receiving  project 
borrower  need  not  submit  Form  FmHA  1044- 
25  if  the  RA  was  received  as  a  result  of  the 
occupancy  of  a  displaced  tenant. 


PART  1944-HOUSINQ 


Subpart  D— Farm  Labor  Houaing  Loan 
and  Grant  Poiiclaa,  Procoduraa  and 
Authorizationa 

7.  Sectioo  1944.158  is  amended  by 
adding  ptragraph  (n)  to  reed  as  fok}«mt: 

11944.158   Lean  and  grant  pwrpoeaa. 

•  •        •       •       • 

(n)  To  make  advances  in  accordance 
with  S  1965.217  (d)  of  subpart  E  of  pert 
1965  of  this  chapter  to  nonprofit 
corporations  and  public  agencies  to 
avert  prepeyment  of  the  ben. 

11944.184    [Aiwendedl 

8.  Section  1944.164  (n)  is  amended  in 
the  heeding  by  adding  the  word 
"American"  after  the  word  "to". 

9.  Section  1944.164  is  amended  h 
revising  the  last  sentence  of  paragrq>h 
(o)  and  paragraph  (p)  to  read  as  f^ows: 

(o)  Refinancing  LH  loans.  *  "  The 
provisions  of  subpart  E  of  part  1965  of 
this  chapter  mtist  be  followed  before  the 
State  Director  or  other  designated 
official  can  approve  or  accept 

f>repayment  or  refinancing  of  the  FmHA 
oan. 

(p)  Restricti'ire-use  provisions  for  LH 
loans.  The  acceptance  of  a  form  labor 
housing  loan  will  make  the  borrower 
subject  to  the  restrictive-use  provisions 
contained  in  exhibit  A-1  of  subpart  E  of 
part  1965  of  this  chapter. 

•  •        •        •        • 

10.  hi  S  1944.171(d),  the  table  is 
amended  by  revising  the  paragraph  at 
the  end  to  reed  as  follows: 

11944.171    Praperation  of  eompleled  loan 
andtar  grant  dockaC 

(d)  •  •  • 

Wbffii  applicaUe,  include  copy  of 
lease  or  occupancy  agreemmit  to  be 
used,  report  of  lien  search,  opticm  or 
foreclosure  notice  agreement,  and  items 
of  information  concerning  prior 
mortgagees).  For  subsequent  loans  made 
in  conjunction  with  transfers  to 
nonprofit  corporations  or  public 
agencies  to  avert  prepayment,  follow  the 
additional  directions  in  §  1965.65(f)  of 
subpart  B  of  part  1965  of  this  chapter. 
For  advances  made  to  nonprofit 
corporations  or  public  agencies  to  avert 
prepayment,  follow  the  directions  in 
§  1965.217  of  subpart  E  of  part  1965  of 
this  chapter. 


/^    11.  Section  1944.176  is  amended  by 
/     removing  paragraph(d)(3).  by 
6.  The  authority  citation  for  part  1^     redesignating  paragraphs  (d)  (4)  through 
continues  to  read  as  follows:  /         je)  as  (d)  (3)  through  (5)  respectively. 

Authority:  42  U.S.C  1480;  5  U.S.C  301)  7      and  by  revising  paragraph  (d)(2)  to  raed 
CFR  2.23;  7  CFR  2.70.  /  as  follows: 
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|1M4.17«    Loan  andtar  grant  eieeing. 

•       •       •       •       • 

(2)  For  all  LH  loans,  the  restrictive-use 
provisions  contained  in  exhibit  A-1  of 
subpart  E  of  part  1965  of  this  chapter 
will  be  included  in  the  mortgage. 


Subpart  E-Aural  Rental  and  Rural 
Cooparativa  Houaing  Loan  Polidaa, 
Procaduraa,  and  Authoriiationa 

12.  Section  1944.205  is  amended  by 
revising  the  refsrence  in  the  definition 
of  "Consumer  cooperative",  paragraph 
3.  from  "S  1944.215  (i)"  to  "§1944.215 
(h)":  by  revising  the  reference  in  the 
definition  of  "Limited  equity"  from 
"subpart  E  to  this  part  1944"  to 
"§  1944.215  (h)  and  in  exhibit  H  of  this 
subpart":  and  by  adding  a  new 
defiinition  in  alphabetical  order  to  read 
as  follows: 


|1ft44.205    DeflnMone. 


locis  to  build  or  acquire  new  units. 
Any  loan  made  on  or  after  December  15. 
1989,  to  build  or  acauire  new  RRH 
units.  Lmim  under  this  categoiv  may 
not  be  prepaid  for  the  term  of  the 
mortgage. 

13.  Secton  1944.211  is  amended  by 
redesignating  paragraphs  (a)(ll}  through 
(a)(13)  as  paragraphs  (a)(12)  through 
(a)(14),  resp(x:tively,  by  revising  the 
introductOTy  text  of  paragraph  ra)(10)(ii) 
and  paragraph  (a)(10)(ii)(B).  and  by 
adding  a  new  paragraph  (a)(ll}  to  read 
as  follows:  | 

I1M4.211    Eligibility  requirefMnts. 

(a)  •  •  ' 
(10)  *  •  • 

(ii)  If  operating  in  more  than  one 
community  or  on  a  coimty  or  regional 
basis  and  providing  or  planning  to 
provide  rental  housing  in  more  than  one 
community,  meet  the  following 
requirements  in  addition  to  those  in 
paragraph  (a)(10)(i)  of  this  section,  with 
the  exception  of  (a)(10(i](C)  of  this 
section: 


(B)  The  organization's  articles  of 
incorporation  and  bylaws  must  include 
the  requirements  outlined  in  paragraph 
(a)(10)(ii)(A)  of  this  section. 

(11)  In  the  case  of  transfisrs  of  pro|ects 
to  nonprofit  corporations  which  receive 
subsequent  loans  to  avert  prepayment, 
meet  the  requirements  of  §  1965.216  (c) 
of  subpart  E  of  part  1965  of  this  chapter. 

14.  Section  1944.212  is  amended  by 
revising  the  section  heading  and  by 


adding  a  new  paragraph  (q)  to  read  as 
follows: 

11944^2    Loan  and  grant  purpoeea. 

(q)  Grants  for  advances  to  nonprofit 
corporations  or  public  agencies  for  costs 
to  develop  an  application  package  or 

close  a  loan  to  purchase  a  project  to  __  ^ ._.,-. 

avert  prepayment.  Such  grants  shall  not     subpart  F  of  part  1951 ,  and  subpart  E  of 


when  requested  by  the  Agency.  The 
rates  and  terms  of  the  refinanced  loan 
must  be  considered  reasonable  by  the 
Agency  to  enable  the  borrower  to  ofiisr 
the  units  to  eligible  tenants  and 
memben  at  rates  within  their  payment 
ability.  The  refinancing  of  a  loan  must 
comply  with  the  restrictions  indicated 
in  §  1944.236(b)(5)  of  this  subpart, 


exceed  $10,000  and  shall  be 
administered  in  accordance  with    . 
S  1965.217  (d)  of  subpart  E  of  part  1965 
of  this  chapter. 

15.  In  §  1944.213  paragraphs  (b)(3) 
and  (b)(4)  are  redesignated  as 
paragraphs  (b)(4)  and  (b)(5), 
respectively;  paragraph  (b)(1)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph;  and  a  new 
paragraph  (b)(3)  is  added  to  read  as 
follows: 

11944^13    Limitations. 

{b)*«* 

(1)  *  *  *  Grants  made  in  accordance 
with  S  1944.212  (q)  of  this  subpart  are 
not  included  in  the  preceding 
limitations. 


UMI 


(3)  For  equity  loans  to  avert 
prepayment,  the  amount  of  the  RRH 
equity  loan  will  be  limited  to  no  more 
than  the  difiisrence  between  90  percent 
of  current  value  of  the  project  as 
appraised  as  conventional  unsubsidized 
housing  and  current  unpaid  balance(8). 

16.  Section  1944.215  is  amended  by 
revising  the  refiarence  in  paragraph 
(b)(2)  from  "S  1944.212  (o)"  to 
"§  1944.212  (p)";  by  revising  the  title  of 
Form  FmHA  1944-7  in  paragraph 
(c)(5)(ii)  from  "Interest  Credit  and 
Rental  Assistance  Agreement"  to 
"Multiple  Family  Housing  Interest 
Credit  and  Rental  Assistance 
Agreement";  by  revising  the  reference  in 
paragraph  (r)(3)  bom  "paragraph  (s)(6) 
of  this  section"  to  "paragraph  (r)(6)  of 
this  section";  by  revising  paragraphs  (d), 
(j),  the  introductory  text  of  para^ph  (n) 
and  paragraph  (r)(2);  and  by  adding 
quotes  around  the  words  "What  is 
Cooperative  Housing?"  in  paragraph 
(h)(1),  the  words  "wnich  is  available  in 
any  FmHA  office"  after  the  reference  to 
"FmHA  Instruction  1922-B"  in 

f>aragraph  (r)(3),  and  a  new  paragraph 
n)(3)  to  read  as  follows: 

11944.215   Special  eonditiona. 

(d)  Repnancing  Loans.  Each  borrower, 
except  tnose  borrower(s)  whose  loans  to 
build  or  acquire  new  units  were  made 
pursuant  to  contracts  entered  into  on  or 
after  December  15, 1989,  must  agree  to 
refinance  the  unpaid  balance  of  the  loan 


part  1965  of  this  chapter. 

(j)  Nondiscrimination  in  use  and 
occupancy.  The  borrower  will  not 
discriminate  or  permit  discrimination 
by  any  agent,  lessee  or  other  operator  in 
the  use  or  occupancy  of  the  housing  or 
related  facilities  because  of  race,  color, 
religion,  age.  sex.  marital  or  familial 
status,  mental  or  physical  handicap 
(tenants  must  possess  the  capacity  to 
enter  into  a  legal  contract), -or  national 
origin,  in  accordance  with  subpart  E  of 
part  1901  of  this  chapter. 

(n)  Establishing  profit  base  on  initial 
investment.  Applicants  agreeing  to 
operate  on  a  limited  profit  basis  will  be 
permitted  a  return  not  to  exceed  8 
percent  per  annum  on  their  initial 
investment  determined  at  the  time  of 
loan  approval.  For  equity  loans  to  avert 
prepayment,  the  rate  of  return  and 
equity  position  may  be  set  in 
accordance  with  §  1965.213  of  subpart  E 
of  part  1965  of  this  chapter.  This 
amount  will  be  reflected  in  the  loan 
agreement  or  loan  resolution  and  will 
not  be  changed  once  it  is  determined. 
The  initial  investment  may  exceed  the 
required  3  percent  in  §  1944.213(b)(2)  of 
this  subpart  and  may  include  the 
following: 

(3)  Borrowers  receiving  incentives  to 
avert  prepayment  may  have  the  amount 
of  borrower  equity  redefined  to  include 
the  difference  between  the  value  used  in 
determining  the  incentives  and  the 
balance  of  all  loans,  including  the 
equity  loan,  if  any.  Redefined  equity 
may  be  received  only  as  a  part  of  an 
incentive  offer  developed  under 
§  1965.213  of  subpart  E  of  part  1965  of 
this  chapter. 
•       •       •       •       • 

(r)  •  •  • 

(2)  Project  locations  should  promote 
an  equal  opportunity  for  the  inclusion 
of  all  groups  regardless  of  race,  color, 
religion,  sex,  national  origin,  age, 
marital  or  familial  status  or  physical  or 
mental  handicap,  thereby  opening  up 
nonsegregated  housing  opportimities  for 
minorities. 
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i1944J24    [AiDMidad] 

17.  Section  1944.224  is  amended  in 
paragraph  (8)(2)(i)  by  revising  the 
reference  in  the  hni  sentence  from 
"§  1944.215(0)  of  this  subpart"  to 

"§  1944.215(r)  of  this  subpart" 

f1»44.23S   [Amandad] 

18.  Section  1944.235  is  amended  by 
revising  the  refarenoe  in  paragraph  (a)(1) 
from  "S  1944.215(f)  of  this  subpart"  to 
"$  1944.21S(e)  of  this  subpart" 

19.  Section  1944.236  is  amended  by 
removing  paragraph  (b)(5);  by 
redesignating  paragraph  (b)(6)  as  (b)(5); 
by  revising  newly  redesignated 
paragraph  (b)(5);  and  by  adding  new 
paragraphs  (b)(6)  and  (b)(7)  to  read  as 
follows: 

11944.236    Loan  dosing. 

(b)»  •  • 

(5)  For  all  section  515  RRH  and  RCH 
loans  used  to  build  or  acquire  new  units 
made  pursuant  to  a  contract  entered  into 
on  or  after  December  15, 1989,  the 
following  language  will  be  included  in 
the  mortgage: 

The  borrower  and  any  suocesson  in 
interest  agree  to  uae  the  housing  tot  the 
purpose  of  housing  people  eligible  for 
occupancy  as  provided  in  section  515  of  title 
V  of  the  Housing  Act  of  1949,  and  PmHA 
regulations  then  in  efEect  during  the  full  teim 
of  this  mortgage.  No  eligible  person 
occupying  the  housing  will  be  required  to 
vacate  nor  any  eligible  person  denied 
occupancy  for  housing  prior  to  the  close  of 
such  period  because  of  a  prohibited  change 
in  the  use  of  the  housing.  A  tenant  or  person 
wishing  to  occupy  the  housing  may  seek    . 
enforcement  of  tlds  provision  as  well  as  the 
Government 

(6)  For  the  following  categories  of 
loans,  the  language  set  forth  in  exhibit 
A-1  or  A-2,  as  appropriate,  of  subpart 
E  of  part  1965  of  this  chapter  will  be 
included  in  the  mortgage  instead  of  the 
language  contained  in  paragraph  (b)(5) 
of  dissection: 

(i)  Equity  loans  made  to  avert 
prepayment 

(u)  Subsequent  loans  to  nonprofit 
organizations  or  public  agencies  made 
in  conjunction  with  transfere  to  avert 
prepayment 

(iii)  Subsequent  loans  for  any  purpose 
other  than  to  Duild  or  acquire  new  units. 

(7)  Additional  guidance  on  closing 
transfere  and  loans  to  nonprofit 
corporations  and  public  agencies  to 
avert  prepayment  is  contcdned  in 

§  1965.217(e)  of  subpart  E  of  part  1965 
of  this  chapter. 

20.  Section  1944.237  is  amended  by 
revising  paragraphs  (a)  and  (e),  and  by 
adding  paragraphs  (0  and  (g)  to  read  as 
follows: 


I1944J37   SulMequant  ioane. 

(a)  A  subsequent  RRH  loan  is  made  to 
an  applicant/borrower  to  complete, 
improve,  repair,  and/or  make 
modifications  to  the  project  initially 
financed  by  FmHA.  or  for  equity  and/or 
other  purposes  when  authorized  by  the 
provi^ons  of  subpart  E  of  part  1965  of 
this  chapter,  to  avert  prepayment 

(e)  Subsequent  loans,  other  than  those 
made  to  a  nonprofit  corporation  or 

Eublic  agency  to  avert  prepayment  will 
B  subject  to  the  restrictive-use 
provisions  contained  in  exhibit  A-1  of 
subpart  E  of  part  1965  of  this  chapter. 
Sulnequent  loans  made  to  nonprofit 
organizations  or  public  agencies  to  avert 
prepayment  will  oe  subject  to  the 
restrictive-use  provisions  contained  in 
exhibit  A-2  of  subpart  E  of  part  1965  of 
this  chapter.  The  required  restrictive- 
use  language  for  subsequent  loans  shall 
be  appended  to  the  mortgage  referencing 
all  notes  for  the  applicable  tenh, 
beginning  on  loan  closing.  The  advice  of 
OOC  shall  be  obtained  to  carry  out  the 
reouirements  of  this  paragraph. 

(f)  For  additional  requirements  in 
closing  quality  loans  to  avert 
prepayment  see  exhibit  A-11  of  this 
subpart. 

(g)  For  additional  requirements  in 
closing  subsequent  loans  to  nonprofit 
corporations  and  public  agencies  made 
in  conjunction  with  transfara  to  avert 
prepisyment,  see  $  1965.65(f)  of  subpart 
B  of  part  1965  of  this  chapter. 

11944.238    [Amended] 

21.  Section  1944.238  is  amended  by 
adding  the  words  "made  to  build  or 
acquire  new  units"  after  the  word 
"loan,"  and  by  adding  the  words 
"regardless  of  the  fact  the  borrower  has 
received  previous  RRH  loans  on  the 
project"  after  the  date  "December  15, 
1989,"  in  the  first  sentence. 

22.  A  new  exhibit  A-11  to  si^bpart  E 
is  added  to  read  as  follows: 

ExhiUt  A-11— .Proceasing  Guideline*  for 
Loan*  for  Equity  To  Avert  Prepayment 

To  apply  for  an  equity  loan  to  avert 
prepa^ent,  the  Iwitowot  should  submit  the 
following  items  in  accordance  with  exhibit 
A-6  of  this  subpart  and  this  exhibit: 

1.  Form  SF-424.2  with  a  nanative 
discussion  of  the  borrower's  equity  loan 
request, 

2.  Current  Financial  Statement, 

3.  Proposed  Inidget  showing  anticipated 
rents  to  cover  revised  financing  package, 
including  updated  figures  on  required 
reserve  contributions  and  retiun  on 
investment  (if  any), 

4.  Data  on  current  tenants'  income,  rents 
and  RA,  and  incomes  of  those  on  the  waiting 
list  to  show  that  new  rents  will  not  displace 
or  prevent  occupancy  by  eligible  tenants, 
unless  sufficient  RA  is  made  available. 


ounpan  ^^^winaia  noina 
Admlniatrallon  Tanam  Qrlavanca  and 
Appaala  Procadura 

23.  Section  1944.553  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

f1»44J63    Exoapttons. 

•  •        •        •        • 

(h)  Displacement  or  other  effects  as  a 
result  of  prepayment.  This  subpart  does 
not  apply  to  tenant  displacement  or 
other  e^cts  due  to  prepayment  of  the 
PmHA  loan.  Opportunities  for  tenant 
input  into  the  prepayment  process  are 
outlined  in  subpart  E  of  part  1965  of  this 
chapter. 

PART  1951— SERVICmO  AND 
COLLECTIONS 

24.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C  301;  7  CTR  2.23;  7  CFR  2.70. 

Subpart  P-Anaiyzing  CradH  Naada 
and  Graduation  of  Borrowara 

I19S1.2S1    [Amonded] 

25.  Section  1951.251  is  amended  in 
the  second  sentence  by  adding  the 
words  "made  to  build  or  acquire  new 
imits"  after  the  first  occurrence  of  the 
word  "loans." 

26.  Section  1951.252(d)  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

f1»51.2S2    DaAnMons. 

•  •        •        •        • 

(d)  *  *  *  In  the  case  of  multi-family 
housing  (MFH)  loans,  "reasonable  rates 
and  terms"  would  be  considered  to 
mean  financing  that  would  allow  the 
units  to  be  ofiered  to  eligible  tenants  at 
rates  cdbsistent  with  other  FmHA  multi- 
family  housing. 

27.  Section  1951.261  is  amended  by 
redesignating  paragraph  (d)(4)  as  (d)(5); 
by  adding  a  new  paragraph  (d)(4);  and 
by  revising  para^ph  (d)(3).  the  title  of 
Form  FmHA  1939-7  in  paragraph 
(e)(2)(iii)  firom  "Statement  of  Budget  and 
Cash  Flow  (Excluding  Depreciation)"  to 
"Multiple  Family  Housing  Budget",  and 
the  reference  in  paragraph  (e)(5Tfrom 
"paragraph  (d)(4)  of  this  section"  to 
"paragraph  (d)(5)'of  this  section"  to  read 
as  follows: 

11951.261    OfadueMonolFmHAbcfTowefe 
to  otiior  soufoee  ol  oiedit 


(d)»  •  • 

(3)  A  borrower's  ability  to  accept 
other  credit  may  be  limited  by  fectors 
over  which  the  borrower  has  little  or  no 
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control,  such  as  a  rafarandum  required 
by  a  public  body  botiower.  However, 
the  existence  of  such  fiKlon  will  not 
preclude  FmHA  from  requesting  a 
borrower  to  graduate  nor  the  borrower 
from  making  a  diUgent  effort  to  sedc 
other  credit  shouldsuch  a  request  be 
made.  The  prepayment  restrictions 
contained  in  section  S02(cKl]  of  title  V 
of  the  Hoiising  Act  of  1949,  as  amended, 
for  RRH.  RCH  and  LH  loans  are  bctors 
vdiich  must  be  considered.  Those 
prepayment  restrictions  are  fbimd  in 
exhibit  A-1  of  subpart  E  of  part  1965  of 
this  diapter  for  LH  loans  and  f  1944.238 
of  subpvt  E  of  part  1944  of  this  diapter 
fbr  RRH  and  RCH  loans.  Tenant 
notification  requirements  and 
restrictive-use  provisicAS,  u  outlined  in 
S  1965.215  of  subpart  E  of  part  1965  of 
this  diapter  must  also  be  addressed. 
(4)  KiFH  borrowen  whose  projects 
have  rental  assistance  (RA)  which  is 
being  utilized  by  eligible  tenants  will 
not  be  required  to  graduate. 
*       •       •       •       • 

28.  Sectim  1951.264  is  revised  to  read 
as  follows: 


30.  Section  1951.652(g)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragrafm  and  inserting  in  its  place  the 
following  words: 

11961.652  DeOnWona. 
•        •        •        •        • 

(g)  Recipient.  '  •  *  oc  was  not  made 
subject  to  reitrictive-use  provisions 
required  by  law  and/or  regulation. 

31.  Section  1951.653  is  revised  to  read 
as  follovrs: 

11951.653  Poncy. 

When  unauthorized  assistance  has 
been  received,  an  effort  must  be  made 
to  collect  the  sum  which  is  determined 
to  be  unauthorized  bom  the  recipient, 
regardless  of  amount,  unless  any 
applicable  statute  of  limitations  has 
expired. 

32.  Section  1951.654  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

I1961J54   Calagorlaaefunautfwrtaad 


I1961J64   Special 


All  reouirements  of  subpart  E  of  part 
1965  of  Uus  chapter  must  be  met  prior 
to  graduation  and  acceptance  of  tne  full 
payment  from  a  multifamily  housing 
boRowar.  Ilia  State  Director  will 
provide  the  National  Office  with  a 
report  as  described  in  S§  1965.215(e)(1) 
and  1965.219  of  subpart  E  of  part  1965 
of  this  chapter.  The  original  report  and 
documentation  fbr  the  report  will  be 
retained  indefinitely  in  the  State  Office. 


iWlMT* 

Unaulhorted  Loan  or  OtiMr  Financial 
Aaaiatanoa  Was  Racaivad-lluttlpla 
Family  Houaing  # 

29.  Secticm  1951.651  is  revised  to  reed 
as  follows: 


iltSIJSI 

This  suboart  piasoibea  the  polidee 
and  nocadurea  for  sarvidng  multiple 
£unily  housing  (MFH)  loans  and/or 
grants  made  by  Fannere  Home 
Administratiop  (FmHA)  whan  it  is 
determined  that  the  bonrawv  or  grantee 
¥ras  not  digibla  fbr  all  or  part  of  the 
financial  aaaistanre  received  in  the  form 
of  a  loan,  grant,  subsidy  granted,  any 
other  direct  finandal  assistance,  or  was 
not  made  subject  to  restrictive-use 
provisians  required  by  law  and/or 
regulation.  As  used  in  thia  sidipart 
MFH  loans  and  grants  are  section  515 
rural  rental  houring  (RRH)  and  rural 
ooopantiva  housing  (ROD  kMns  and 
sections  514  and  516  labor  bousing  (LH) 
loans  and  grants. 


(e)  The  redpient  was  not  subjeded  to 
obligations  required  by  the  assistance, 
such  as  restrictive-use  provisions,  at  the 
time  the  assistance  was  provided. 

33.  Section  1951.6S6(e)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  inserting  in  its  place  the 
following  words: 


low-  and  moderate-income  population 
of  the  community,  all  attempts  to 
encoiuage  the  bcKrower  to  sell  the 

E reject  to  an  aooeptable  transfBree  will 
B  made  before  the  prepayment  is 
accepted.  All  tenant  notifications  and 
restrictive-use  provisions,  when 
applicable,  must  be  followed  when 
prepayment  of  all  debt  on  an  MFH 
project  is  demanded.  The  District 
Director  ifvill  remit  collections  as 
follows: 
•        •        •      ,  •        • 

35.  In  §  1951.661,  paragraph  (a)(l)(i)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  inserting  in  its 
place  a  semicolon,  and  by  adding  the 
following  words: 

11951.661    Servicing  optiona  In  lieu  of 
liquidation  or  legal  action  to  collect 

(a)'  •  • 

(D*  •  • 

(i)  Correction  of  problem.  •  •  •  or 
where  a  restrictive-use  provision  was 
omitted  from  a  loan  document,  the 
provision  will  be  inserted. 

36.  Section  1951.668  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

11951.668    Servicing  unauthorfeted 
aaaistanoe  accounta. 


11961.656    lnllial( 

uneuthorized  eealatance  «faa  recelvedL 


(e)  *  *  *  or  which  was  caused  by 
omission  frnm  the  instrument  of 
language  required  by  applicable 
regulation. 

34.  Section  1951.658  is  amended  by 
revising  the  introdudory  text  oi 
paragraph  (a)  to  read  as  follows: 

f  1951.656    Oedaion  on  aervlcing  actions. 
•        •        •        •        • 

(a)  Payment  in  full.  If  the  recipient 
agrees  with  FmHA's  determination  or 
will  pay  in  a  himp  sum.  the  Diistrid 
Diredor  may  allow  a  reasonable  period 
of  time  (usually  not  to  exceed  90  d^ys) 
for  the  redpient  to  arrange  for 
repayment  The  amount  due  will  be  the 
amount  stated  in  the  latter  aa  shown  in 
exhibit  A  of  this  subpart  (available  in 
any  FmHA  office).  The  requirements  of 
subpsrt  E  of  pert  1965  will  be  followed 
with  appropriate  modificati(ms  fbr 

1»re{>ayments  under  this  subpart  If  the 
oan  was  subjed  to  restrictive-use 
provisions  prior  to  the  request  for 
payment  in  full,  the  project  will  remain 
subject  to  restrictive-use  provisi<His. 
Wherever  feesible,  appropriate,  or 
necessary  to  protect  tenants  and  the 


(c)  Cottection  of  unauthorized 
assistance.  Collection  of  unauthorized 
assistance  will  be  made  in  accordance 
with  the  appropriate  sections  of  subpart 
K  of  part  1951  of  this  chapter.  If  full 
prepayment  of  an  MFH  loan  is  required, 
the  prepayment  will  be  accepted  in 
accordance  with  the  requirements  of 
subpsrt  E  of  part  1965  of  this  diapter, 
and  appropriate  restrictive-use 
provisions,  if  applicable,  will  remain  in 
the  deeds  of  releese. 

FART  1955— PROPERTY 
MANAGEMENT 

37.  The  authority  dtatioo  for  part 
1955  continuea  to  reed  as  follows: 

Aotberily:  7  VS.C.  1989;  42  U.S.C  1480; 
5  U.S.C  301;  7  CFR  2.23  and  7  CFR  2.7a 

SubpartA    UquidaUonofLoana 
Sacurad  by  Raal  Eatala  and 
Acquiaitlon  of  Raal  and  Challal 


38.  Sectim  1955.10  is  ammdedlqf 
adding  4  sentences  to  the  end  of 
paragraph  (h)(6)  to  read  as  follows: 

olraal 


11965.10 
prapanyDyaw 
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(6)  *  *  *  Tenants  will  be  informed  of 
the  pending  liquidation  action  and  the 
possible  consequences  of  the  action. 
FmHA  Guide  Letters  1965-&-2. 1965- 
E-3,  and  1965-E-5  (available  in  any 
FmHA  office)  mav  be  used  to  inform 
tenants,  but  should  be  modified  to 
reflect  the  specific  action  and 
circumstances.  If  the  project  is  to  be 
removed  from  the  FmHA  program,  a 
minimimi  of  180  days'  notice  to  the 
tenants  is  required.  Letters  of  Priority 
Entitlement  must  be  made  available  to 
any  tenants  that  will  be  displaced  as 
required  by  §  1965.215(e)(4)  of  subpart  E 
of  part  1965  of  this  chapter. 

39.  Section  1955.15  is  amended  by 
removing  the  phrase  "either 
§  1965.25(d)  or  §  1965.26(c)(2)"  in  the 
first  sentence  of  paragraph  (d)(2)(iv)(D) 
and  inserting  in  its  place,  the  reference 
"§  1965.26";  by  redesignating 
paragraphs  (f)(2)  through  (f)(6)  as 
paragraphs  (0(3)  through  (0(7), 
respectively;  by  revising  the  references 
in  the  first  and  second  sentences  of 
paragraph  (0(6)  from  "paragraph 
(0(6)(ii)  of  this  section"  to  "paragraph 
(0(7)(ii)  of  this  section";  by  revising  the 
reference  in  the  last  sentence  of  the 
introductory  text  of  paragraph  (0(7) 
from  "paragraph  (0(5)  of  this  section"  to 
"paragraph  (0(6)  of  this  section";  by 
adding  new  paragraphs  (d)(2)(v)  and 
(0(2);  and  by  revising  the  first  sentence 
of  the  introductory  text  of  paragraph 
(d)(2)  and  the  last  sentence  of  paragraph 
(d)(3)(ii)(C)  to  read  as  follows: 

1 1 955.1 5    Forectdeure  by  the  Government 
of  loans  Mcurad  by  real  estate. 

•  •        •        •        • 

(d)  *  •  * 

(2)  Acceleration  of  account.  Subject  to 
paragraphs  (d)(2)(i),  (d)(2)(ii),  and 
(d)(2)(iii)  of  this  section,  the  account 
will  be  accelerated  using  a  notice 
substantially  similar  to  exhibits  B,  C,  D, 
or  E  of  this  subpart,  or  for  multi-family 
housing,  FmHA  Guide  Letters  1955-A- 
1  or  1955-A-2  (available  in  any  FmHA 
Office),  as  appropriate,  to  be  signed  by 
the  official  who  approved  the 
foreclosure.  *  *  * 

•  •  .     •       '•      .  • 

(v)  For  MFH  loans,  the  acceleration 
notice  will  advise  the  borrower  of  all 
applicable  prepayment  requirements,  in 
accordance  with  subpart  E  of  part  1965 
of  this  cliapter.  The  requirements 
include  the  application  of  restrictive-use 
provisions  to  loans  made  on  or  after 
December  21, 1979,  prepaid  in  response 
to  acceleration  notices  and  all  tenant 
and  agency  notifications.  The 
acceleration  notice  will  also  remind 
borrowers  that  rent  levels  cannot  be 


raised  during  the  acceleration  without 
FmHA  approval,  even  after  subsidies  are 
canceled  or  suspended.  Tenants  are  to 
be  notified  of  the  status  of  the  project 
and  of  possible  consequences  of  these 
actions.  FmHA  Form  Letters  1965-E-2, 
1965-E-3  and  1965-E-5  may  be  used  as 
guides,  but  modified  appropriately.  If 
the  borrower  wishes  to  prepay  the 
project  in  response  to  the  acceleration 
and  FmHA  makes  a  determination  that 
the  housing  is  no  longer  needed,  a 
minimum  of  180  days'  notice  to  tenants  . 
is  required  before  the  project  can  be 
removed  from  the  FmHA  program. 
Letters  of  Priority  Entitlement  must  be 
made  available  in  accordance  with 
§  1965.215(e)(4)  or  subpart  E  of  part 
1965  of  this  chapter. 
•        •        •        •        • 

(3)  '  •  ' 

(ii)  •  '  • 

(c)  *  *  *  In  the  interim,  the  tenants 
will  continue  rental  payments  in 
accordance  with  their  leases,  and  all 
rental  rates  and  lease  renewals  and 
provisions  will  be  continued  as  if 
acceleration  had  not  taken  place. 

(f) '  •  • 

(2)  Restrictive-use  provisions  for  MFH 
loans.  For  MFH  loans,  the 
advertisement  will  state  the  restrictive- 
use  provisions  which  will  be  included 
in  any  deed  used  to  transfer  title. 

40.  Section  1955.18  is  amended  by 
revising  the  reference  in  paragraph 
(e){2)(ii)  from  "§  1955.15(0(6)(ii)  of  this 
subpart"  to  "§  1955.15(0(7)(ii)  of  this 
subpart",  and  by  adding  paragraph  (1)  to 
read  as  follows: 


11955.18    Actions  required 
acquisition  of  property. 


(1)  Effect  of  acquisition  on  tenants  in 
multi-family  projects. 

(i)  After  FmHA  acquires  title  to  the 
project,  tenant  leases  and  renewals  will 
be  continued  and  managed  in 
accordance  with  the  provisions  of 
subpart  B  of  part  1930  of  this  chapter. 

(ii)  If  the  project  is  subsequently  sold 
to  a  purchaser  not  using  FmHA 
financing,  but  is  considered  needed  for 
affordable  housing  purposes,  restrictive- 
use  provisions  will  be  inserted  in  the 
deed.  The  purchaser  will  be  expected  to 
operate  the  project  in  accordance  with 
the  applicable  provisions  of  subpart  B  of 
part  1930  and  subpart  E  of  part  1965  of 
this  chapter.  FmHA  Guide  Letter  1965- 
£-5  will  be  required  to  remain  posted  at 
the  project. 


SiMmart  C    fHaiwI  of  IimihiIihw 


41.  Section  1955.113  is  amended  by 
adding  two  sentences  to  the  end  of  the 
introductory  text  to  read  as  follows: 

11958.113    Price  (heueina). 

*  *  *  Market  value  for  multi-family 
housing  projects  will  be  determined 
through  an  appraisal  conducted  in 
accordance  with  subpart  B  to  part  1922 
of  this  diapter.  Multi-femily  housing 
appraisals  conducted  shall  reflect  Hm 
impact  of  any  restrictive-use  provisions 
attached  to  the  project  as  part  of  the 
credit  sale. 


42.  Section  1955.114  is  amended  by 
revising  the  word  "times"  to  "by"  in 
paragraph  (a)(3)(ii),  and  by  revising 
paragraph  (b)  to  read  as  follows: 


11955.114    Selee  sispe  for 
property  (housing). 


(b)  Multiple  family  housing.  The  sale 
price  will  be  established  in  accordance 
with  §  1955.113  of  this  subpart. 
Notification  of  known  interested 
prospective  offerors  and  advertising 
should  be  handled  as  set  forth  in 
§  1955.146  of  this  subpart.  The  sale 
information  wrill  include  a  sale  price, 
any  restrictive-use  provisions  the 
project  will  be  subject  to  and  made  part 
of  the  title,  a  date/time/location  when 
offers  will  be  drawn,  and  require  all 
offerors  to  submit  an  application 
package  comparable  to  that  required  by 
the  respective  loan  program,  which  will 
be  reviewed  by  the  State  Director  or 
designee.  The  sale/time/location  will  be 
established  by  the  District  Director  and 
will  allow  adequate  time  for  advertising 
and  review  of  applications  to  determine 
eligibility  in  accordance  with  MFH 
program  requirements.  Offierors  whose 
applications  are  rejected  by  FmHA  will 
be  notified  in  writing  by  the  approval 
official,  and  for  program  applicants,, 
given  appeal  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 
If  an  application  is  rejected,  the  sale  will 
continue  regardless  of  whether  the 
rejected  applicant  appeals  the  adverse 
decision.  Property  will  not  be  held 
pending  the  outcome  of  an  appeal.  An 
ofi'eror  may  withdraw  an  offer  prior  to 
the  sale  date,  but  not  on  the  sale  date. 
All  offers  from  applicants  determined 
eligible  for  the  type  loan  being  offered 
will  be  considered.  The  District 
Director,  or  delegate,  and  one  other 
FmHA  employee  will  conduct  the 
drawing  at  which  time  the  public  may 
be  present.  Offers  will  be  placed  in  a 
receptacle  and  drawn  sequentially. 
Drawn  ofiers  will  be  numbered  and 
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those  drawn  after  the  first  drawn  will  be 
held  as  back-up  offers,  xinless  the  offeror 
has  indicated  uat  the  offer  may  not  be 
held  as  back-up.  Award  will  be  made  to 
the  first  offer  drawn  provided  the  offer 
is  acceptable  as  to  the  terms  and 
conditions  set  forth  in  the  sale  notice. 
The  successful  offeror  will  be  notified 
immediately  in  writing  by  the  approval 
official,  return  receipt  reouested,  that 
the  successful  oRiaror's  offer  has  been 
accepted  even  if  the  successful  offisror 
was  present  at  the  sale.  The  remaining 
offerors  will  each  be  notified  by  letter, 
return  receipt  requested,  that  their  offer 
was  not  successful,  but  will  be  held  as 
a  back-up  offer.  The  selection  of  the 
offeror  was  by  lot  and  is  therefore  not 
appealable.  If  an  imsuccesslul  offeror 
was  not  present  at  the  sale  and  requests 
the  name  of  the  successful  offeror,  the 
name  may  be  released.  If  the  MFH 
property  has  been  listed  with  real  estate 
brokers  after  receiving  authorization 
£rom  the  Assistant  Administrator, 
Housing.  Form  FmHA  1955-40,  or 
another  appropriate  form  designated  for 
MFH  property,  will  be  used  and  the 
property  sold  to  the  first  eligible 
program  applicant.  Any  other  method  of 
sale  must  receive  prior  written 
authorization  fit)m  the  Assistant 
Administrator,  Housing.  Cash  sales  of 
program  property  will  remain  subject  to 
restrictive-use  provisions  determined 
needed  and  included  in  the 
advertisement.  The  deed  will  conlain 
the  applicable  restrictive- use  provisions. 
Tenants  and  prospective  tenants  will 
receive  the  applicable  protections  for 
the  specific  restrictive-use  provision 
contained  in  subpart  E  of  pari  1965  of 
this  chapter. 

•  •        ■        •        • 

43.  Section  1955.115  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

11955.115    Selee  etape  for  nonprogram 
(NP)  property  (housing). 

•  •        •        •        • 

(b)  *  *  *  If  the  housing  is  sold  out  of 
the  FmHA  program  as  ^4P  property,  the 
closing  of  the  sale  may  not  take  place 
imtil  tenants  have  received  all 
notifications  and  benefits  afforded  to 
tenants  in  prepaying  projects  in 
accordance  with  subpart  E  of  part  1965 
of  this  chapter. 

44.  Section  1955.117  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

11955.117    Prooeesing  credit  aaiee  on 
program  tanne  (housing). 

•  •        •        •        • 

(b)*  *  *  All  credit  sales  of  RRH. 
RCH.  and  LH  properties  will  be  subject 


to  prepayment  and  restrictive-use 
provisions  specified  by  the  respective 
program  requirements. 

•        •        •        •        • 

45.  Section  1955.118  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)(7)  to  read  as  follows: 

11955.119    Processing  cash  sales  or  credit 
ssles  on  NP  Isnns  (housing). 

(b)  •  '  • 

(7)  '  •  •  On  the  promissory  note 
and/or  security  instrument  (mortgage  or 
deed  of  trust)  any  covenants  relating  to 
graduation  to  other  credit,  restrictive- 
use  provisions  on  MFH  projects, 
personal  occupancy,  inability  to  secure 
other  financing,  and  restrictions  on 
leasing  may  be  deleted.*  •  • 

46.  Section  1955.146  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e),  respectively,  and 
by  adding  new  paragraph  (c)  to  read  as 
follows: 

1 1955.146    Advertising. 


(c)  \fFH  restrictive-use  provisions. 
Advertisements  for  multi-family 
housing  projects  will  advise  prospective 
purchasera  of  any  restrictive^use 
requirements  that  will  be  attached  to  the 
project  and  added  to  the  title  of  the 
property. 

PART  1965— REAL  PROPERTY 

47.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989: 42  U.S.C  1480: 
5  U.S.Q  301: 7  CFR  2.23  and  2.70. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loana 
and  Certain  Note-only  Cases 

11965.11    [Amended] 

48.  Section  1965.11  is  amended  by 
revising  the  reference  in  paragraph 
(c)(2)(ii)(A)  from  "§  1955.15(f)  (5)  and 
(6)  of  Subpart  A  of  Fart  1955  of  this 
chapter"  to  "§  1955.15(f)  (6)  and  (7)  of 
subpart  A  of  part  1955  of  this  chapter" 

Subpart  B— Security  Servicing  for 
Multiple  Housing  Loana 

11965.55    [Amended] 

49.  Section  1965.55  (a)(7)  is  amended 
by  revising  the  reference  bom 

"%  1965.90  of  this  subpart"  to  "Subpart 
E  of  this  part." 

50.  Section  1965.65  is  amended  by 
redesignating  paragraphs  (c](ll)  through 
(15)  as  paragraphs  (c)  (12)  through  (16) 
respectively,  redesignating  paragraph 
(d)(7)  as  paragraph  (d)(8),  and 


redesignating  paragraphs  (f)(13)  and 
(0(14)  as  paragraphs  (f)(14)  and  (0(15) 
respectively;  by  adding  new  paragraphs 
(c)(ll),  (d)(7),  and  (0(13);  by  revising  the 
reference  in  the  fourth  sentence  of  the 
introductory  text  of  paragraph  (c)(10) 
from  "§  1944.215(k)  of  Subpart  E  of  Part 
1944  of  this  chapter"  to  "§  1944.215(n) 
of  subpart  E  of  part  1944  of  this 
chapter";  by  revising  the  title  of  Form 
FmHA  1944-7  in  the  first  sentence  of 
newly  redesignated  paragraph  (c)(l2) 
from  "Interest  Credit  and  Rental 
Assistance  Agreement"  to  "Multiple 
Family  Housing  Interest  Credit  and 
Rental  Assistance  Agreement";  by 
removing  the  title  of  Form  FmHA  1944- 
50  in  the  fourth  sentence  of  newly 
redesignated  paragraph  (c)(12);  by 
revising  the  words  "Other  Real  Estate 
(ORE)"  to  "Nonprogram  Property  (NP)" 
in  the  first  sentence  of  newly 
redesignated  paragraph  (d)(8);  and  by 
revising  paragraphs  (b)(3).  (b)(4),  (c)(1). 
(c)(3).  (c)(5),  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(10), 
the  introductory  text  of  paragraph  (0(4), 
the  introductory  text  of  paragraph  (f)(7), 
paragraph  (0(8),  and  the  last  sentence 
(in  parenthesis)  of  paragraph  (0(12)  to 
read  as  follows: 

i  1 965.65    Transfer  of  real  esUite  security 
end  assumption  of  loans. 


(b)*  *  • 

(3)  The  transferor  shall  not  receive  an 
equity  payment  as  part  of  a  transfer 
unless: 

(i)  All  unpaid  FmHA  indebtedness 
against  the  property  is  assumed; 

(ii)  All  real  estate  and  personal 
property  taxes  owned  by  the  project  are 
current; 

(iii)  All  FmHA  loan  payments  on  the 
project  are  current; 

(iv)  The  reserve  account  is  at  the 
authorized  level  at  the  time  of  the 
transfer; 

(v)  The  State  Director  receives 
National  Office  authorization  to 
proceed,  if  the  preceding  requirements 
cannot  be  met  and  it  can  be 
demonstrated  that  no  other  alternative, 
including  liquidation,  would  be  in  the 
best  interests  of  FmHA  and  the  tenants; 
and 

(vi)  When  the  transfer  is  NOT  being 
made  in  connection  with  a  request  for 
prepayment  of  the  FmHA  loan; 

(A)  Any  equity  payment  paid  to  the 
transferor  shall  be  paid  in  cash  at  the 
time  of  the  transfer;  or 

(B)  If  paid  on  terms; 

(1)  The  rates  and  terms  are 
documented  and  the  transferee  is  able  to 
show  that  the  obligation  can  be  met 
from  outside  sources  of  income  without 
jeopardizing  the  operation  of  the 
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project  No  rental  or  other  project 
income  (except  authorized  return  to 
owner  as  specified  in  the  loan 
agreement  or  resolution)  shall  be  used  to 
make  payments  on  the  obli^tion; 

(2)  No  present  or  hiture  hens  will  be 
attached  to  the  secured  project  real 
estate,  personal  property,  accounts,  or 
revenue  from  the  operation  of  the 
project; 

(3)  The  equity  payment  to  the  seller 
will  be  provided  from  outside  sources  or 
from  any  authorized  return  to  owner, 
and  not  from  a  planned  sale  of  the 
project  or  additional  membership 
interests  beyond  those  identifiea  in  the 
transferee's  organizational  doamients 
approved  by  FmHA; 

(4)  The  seller  does  not  and  will  not 
have  a  reversionary  interest  in  the 
FmHA  encumbered  property; 

(5)  In  the  case  of  a  limited  ^ 
partnership,  the  right  of  FmHA  to 
approve  or  disapprove  the  substitution 
of  general  partners  in  accordance  with 
§  1965.63  of  this  subpart  has  not  and 
will  not  be  superseded  by  any 
agreement  between  the  purchaser  and 
seller  which  impUes  prior  consent  by 
FmHA  for  partner  changes  in  the  case  of 
default;  and  the  right  to  assign 
partnership  interests  is  restricted  to  only 
the  limited  partners'  interests  and  such 
right  does  not  include  the  general 
partners'  interests; 

(6)  An  opinion  is  provided  from  the 
transferee's  legal  counsel  certifying  that 
the  financial  and  other  arrangements 
comply  with  all  FmHA  requirements  of 
this  section;  and 

(7)  An  assignment  of  project  income 
will  be  taken  by  FmHA  in  accordance 
with  the  requirements  of  §  1944.221(b) 
of  subpart  £  of  part  1944  of  this  chapter 
as  additional  security  with  the  advice 
and  guidance  of  OGC; 

(vii)  When  the  transfer  is  being  made 
to  avert  prepayment  of  the  FmHA  loan, 
an  equity  loan  may  be  made  in 
accordance  with  the  provisions  of 
subpart  E  of  this  part  and  subpart  E  of 
part  1944  of  this  chapter.  If  additional 
equity  is  to  be  paid  by  the  purchaser  to 
the  seller  above  the  amount  of  equity 
recognized  by  FmHA  in  the  prepayment 
valuation  of  the  project,  the  provisions 
of  paragraph  (b)(3)(vi)  of  this  section 
will  apply. 

(4)  No  payment  will  be  received  by 
the  transferor  for  regular  equity  or 
equity  in  connection  with  a  prepayment 
action  unless  all  FmHA  loans  against 
the  project  are  assumed  in  full  or  the 
payment  to  the  transferor  is  applied  in 
total  against  non-FmHA  prior  Uens.  The 
State  Director  may  require  that  all  or  a 
part  of  any  equity  payment  be  applied 
against  other  FmHA  loans  owed  by  the 
borrower  on  other  FmHA  projects 


owned  by  the  borrower  that  are  not 
current,  if  the  FmHA  loans  against  the 
project  being  purchased  are  assumed  in 
full  and  all  prior  liens  paid  in  full. 

(c)  •  •  • 

(1)  All  transfers  to  eligible  borrowers 
will  subject  the  borrower  to  the 
appropriate  restrictive-use  provisions 
contained  in  exhibits  A-1  or  A-2  of 
subpart  E  of  this  part. 

(3)  For  rental  and  RCH  (as  applicable) 
projects,  the  transferor's  project 
operating  accounts,  reserve  account,  any 
tenant  security  deposits,  any  balance 
remaining  in  the  transferor's  supervised 
bank  account  which  are  needed  to 
complete  project  development,  and  any 
equipment  purchased  with  project 
funds  will  be  transferred  to  the 
transferee.  Any  funds  remaining  in  an 
RA  contract  not  disbursed  by  the 
transferor  will  be  assigned  to  the 
transferee,  unless  RA  is  not  needed  for 
current  eligible  residents  or  another 
form  of  subsidy  is  to  be  used.  Any  RA 
determined  to  not  be  needed  will  be 
reassigned  in  accordance  with  the 
provisions  of  paragraph  XV  of  exhibit  E 
to  subpart  C  of  part  1930  of  this  chapter. 

Funds  in  the  reserve  account  should 
be  at  the  scheduled  level  and  transferred 
to  the  transferee  at  the  time  of  transfer. 
If  an  equity  loan  is  to  be  made  by 
FmHA,  reserve  and  other  accounts  must 
be  at  the  scheduled  level  at  the  time  of 
transfer. 


(5)  A  loan  and/or  grant  may  be  made 
to  the  transferee  in  connection  with  a 
transfer  subject  to  the  policies  and 
procedures  governing  the  kind  of  loan 
and/or  grant  being  made.  Loan  and/or 
grant  funds  may  not  be  used,  however, 
to  pay  equity  to  a  transferor  unless 
authorized  in  accordance  with  subpart  E 
of  this  part  to  avert  prepayment. 

(10)  When  the  transfer  is  NOT  being 
made  in  connection  with  a  request  for 
prepayment  of  the  FmHA  loan,  a  linwted 
profit  RRH  transferee's  initial 
investment  and  rate  of  return  in  the 
project  will  remain  the  same  as  that 
originally  provided  to  the  transferor. 


(11)  When  the  transfer  is  being  made 
to  avert  prepayment  of  the  FmHA  loan, 
the  recognized  equity  and/or  rate  of 
return  may  be  increased  in  connection 
with  an  incentive  oft^er  made  under  the 
provisions  of  subpart  E  of  this  part. 
•        •        •        •        • 

(d)»  •  • 

(7)  Transfers  to  ineligible  applicants 
of  projects  subject  to  restrictive-use 


provisions  will  continue  to  retain  the 
applicable  restrictive-use  provisions  and 
cause  the  project  to  be  operated  in 
conformance  with  FmHA  instructions.  If 
it  is  determined  by  FmHA  that  the 
hoiising  is  no  longer  needed  to  house 
eUgible  tenants  in  accordance  with  the 
provisions  of  subpart  E  of  this  part,  the 
restrictive-use  provisions  may  be 
released. 

(4)  An  appraisal  will  be  required  for 
each  transfer,  except  those  completed 
on  a  same  terms  basis  for  which  the 
State  Director  is  satisfied  that  the 
security  is  adequate.  (An  appraisal  will 
always  be  required  for  transfers  on  new 
terms.)  An  FmHA  designated  MFH 
appraiser  will  be  responsible  for 
preparing  an  appraisal  report  within  30 
days  of  the  District  Director's  receipt  of 
the  completed  application  when  the 
total  indebtedness  will  not  be  assumed, 
or  the  State  Director  may  accept  an 
independent  appraisal  provided  by  the 
transferor  or  transferee  under  the 
conditions  later  specified  in  this 
paragraph  when  the  total  debt  is  being 
assumed  and  the  FmHA  designated 
MFH  appraiser  is  unable  to  complete  an 
appraisal  within  30  days  of  the  District 
Office's  receipt  of  the  completed 
application.  If  the  last  appraisal  is  less 
than  1  year  old  and  the  transfer  is 
within  the  State  Director's  authority,  the 
FmHA  designated  appraiser  may 
supplement  the  present  appraisal  report, 
in  lieu  of  preparing  a  new  appraisal  by 
attaching  information  on  the  present 
market  value.  A  new  appraisal  will  be 
prepared  according  to  the  requirements 
of  FmHA  Instruction  1922-B  (available 
in.  any  FmHA  office)  when  the  current 
appraisal  is  over  1  year  old,  or  when  the 
State  Director  determines  a  new 
appraisal  report  is  needed.  An 
independent  appraisal  may  NOT  be 
accepted  from  the  transferor  or 
transferee  for  the  initial  appraisal 
required  of  FmHA  under  provisions  of 
subpart  E  of  this  part.  The  conditions 
under  which  the  State  Director  may 
accept  an  independent  appraisal  from 
the  transferor  or  transferee  in  lieu  of  an 
FmHA  prepared  appraisal  are: 

(7)  The  following  paragraph  is  to  be 
inserted  in  Form  FmHA  1965-9 
whenever  the  full  amount  of  equity  has 
not  been  paid  in  cash  or  throu^  an 
equity  loan  made  by  FmHA  to  avert 
prepayment: 

(8)  All  RRH,  RCH,  and  LH  loans, 
including  those  approved  prior  to 
December  21, 1979,  which  are 
transferred  to  eligible  applicants  will 
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become  subject  to  the  restrictive-use 
provisions  of  section  502(c)  of  title  V. 
Housing  Act  of  1949,  as  amended.  The 
restrictive-use  language  set  forth  in  the 
appropriate  exhibits  A-1  or  A-2  in 
accordance  witii  S$  1965.214(g]  and 
1965.216(c)(3)  of  subpart  E  of  this  pert 
must  be  added,  with  the  advice  of  OGC. 
to  the  assiunption  agreement,  security 
instruments,  and  loan  agreement/ 
resolution.  The  restrictive-use  period 
mil  begin  on  the  date  the  transfer  and 
assumption  is  closed. 
I 

(12)  *  *  *  (Subsequent  lowis  will  not 
be  made  to  pay  equi^  imless  authorized 
in  accordance  with  subpart  E  of  this  part 
to  avert  prepayment.) 

(13)  The  following  additional 
information  is  required  for  an  equity 
loan  to  a  nonprofit  organization  in 
conjimction  with  the  transfer 

(i)  Identity  of  Interest  statement 
between  transferor  and  transferee. 

(ii)  Statement  of  experience  of 
organization  and  all  principals, 

Uii)  Management  Plan  and  Agreement 
in  accordance  with  exhibit  B  of  subpart 
C  of  part  1930  of  this  chapter. 

(iv)  Proposed  Application  for 
Occupancy.  Lease,  and  Occupancy 
Rules  and  Regulations  in  accordance 
with  exhibit  B  of  subpart  C  of  part  1930 
of  this  chapter. 

(v)  Option  or  purchase  agreement, 

(vi)  Proposed  Dudget  showing 
anticipated  rents  with  updated  figures 
on  reqiured  reserve  contributions. 

(vii)  Data  on  current  tenants'  incomes, 
rents  and  RA,  and  incomes  of  those  on 
the  waiting  list  to  show  amount  of  RA 
which  will  be  needed  for  current 
tenants  and  other  eligible  occupants 
based  on  the  proposed  budget. 

(viii)  If  rehabilitation  will  be 
imdertaken  at  the  time  of  the  loan,  plans 
and  specifications  and  method  of 
construction  must  be  outlined, 

(ix)  A  breakdown  of  packaging  and 
administration  costs  to  be  paid  with  any 
advance  to  nonprofit  organizations  or 
public  agencies  purchasing  a  project  to 
avert  prepayment,  if  an  advance  has  not 
previously  been  applied  for. 

(x)  If  needed,  a  request  for  initial 
operating  funds  and  a  detailed 
breakdo>^'n  of  expenses  anticipated  to  be 
paid  from  the  fimds,  and 

(xi)  District  Office  comments  and 
recommendations  and  the  State  Office 
evaluation. 
•       •       •        •        • 

51.  Section  1965.68  is  amended  by 
redesignating  paragraph  (c)(8)  as 
paragraph  (c)(g):  by  adding  a  new 
paragraph  (c)(8);  by  revising  the 
reference  in  paragraph  (c)(3)  from 
"subpart  C  of  part  1930  of  this  chapter" 


to  "exhibit  B  of  subpart  C  of  part  1930 
of  this  chapter";  and  by  revising 
paragraph  (c)(7)  to  read  as  follows: 

f1965.M    Consolidation. 

(0  '  •  • 

(7)  For  consolidation  of  loan 
agreements/resolutions  of  loans  in 
which  no  loan  to  build  or  acquire  new 
units  was  made  on  or  after  December  15. 
1989.  the  restrictive-use  provisions  of 
section  502(c)  of  title  V.  Housing  Act  of 
1949,  as  amended  will  apply.  The 
appropriate  restrictive-use  language  set 
forth  in  exhibit  A-1  of  subpart  E  of  this 
part  for  RRH.  RCH  or  LH  loans  will  be 
added,  with  the  advice  of  OGC,  to  the 
loan  agreement/  resolution  and  security 
instnmients  as  a  condition  of  FmHA 
approval  of  the  action.  The  restrictive- 
use  period  will  begin  on  the  date  the 
consolidation  is  effective. 

(8)  For  consolidation  of  loan 
agreements/ resolutions  of  loans  for 
which  a  loan  to  build  or  acquire  new 
units  was  made  on  or  after  December  15. 
1989,  the  consolidated  loan  may  never 
be  prepaid. 

52.  In  §  1965.70,  paragraph  (b)(3)  is 
redesignated  as  (b)(4);  a  new  paragraph 
(b)(3)  is  added;  paragraph  (a)  is 
amended  by  revising  the  reference 
"§  1965.90  of  this  subpart"  to  "exhibit 
A-1  of  subpart  E  of  tius  part";  paragraph 
(b)(2)  is  amended  by  adding  the  word 
"or"  to  the  end;  and  paragraph  (d)(8)  is 
revised  to  read  as  follows: 

11965.70    RMwnortizirtion. 

(b)*  •  • 

(3)  The  borrower  has  received  an 
equity  loan  as  an  incentive  to  avert 
prepayment,  or  a  subsequent  loan  has 
been  made  to  a  nonprofit  corporation  or 
public  agency  to  purchase  a  project  to 
avert  prepayment;  or  -^ 

•        •        •        •        • 

(d)-  •  • 

(8)  The  prepayment  restrictive-use 
provisions  of  section  502(c)  of  title  V. 
Housing  Act  of  1949,  as  amended  will 
apply.  The  appropriate  restrictive-use 
language  set  forth  in  exhibit  A-1  of 
subpart  E  of  tiiis  part  for  RRH.  RCH  or 
LH  loans  will  be  added  with  the  advice 
of  OGC.  to  the  loan  agreement/ 
resolution  and  security  instruments,  as 
a  condition  of  FmHA  approval  of  the 
action.  The  restrictive-use  period  will 
begin  on  the  date  the  amortization 
agreement  is  effective. 


11965.77    [Amended] 

53.  Section  1965.77  (d)(2)(iii)  is 
amended  by  adding  the  words  "and 


subpart  E  of  tills  part"  after  "§  1965.90 
of  this  subpart." 

f196SJ9    [Amended] 

54.  In  $  1965.89.  the  introductory  text 
of  paragraph  (c)  is  amended  by  revising 
the  reference  "Exhibit  E  of  this  subpart" 
to  "Subpart  E  of  this  part",  paragraph 
(c)(1)  is  amended  by  revising  the 
reference  "exhibit  E  of  this  subpart"  to 
"subpart  E  of  this  part",  and  paragraph 
(d)  is  amended  by  revising  the  reference 
"paragraph  VI A  of  exhibit  E  of  this 
subpart"  to  "subpart  E  of  this  part". 

55.  Section  1965.90  is  revised  to  read 
as  follows: 

SI 965.90    Payment  in  fulL 

(a)  Prepayment  of  multi-family 
housing  loans.  Subpart  E  of  this  part 
must  be  complied  with  for  all  multi- 
family  housing  loans  that  are  planned  to 
be  prepaid  prior  to  the  scheduled  final 
due  date  of  the  loan. 

(b)  Borrower  responsibility.  Borrowers 
must  advise  the  District  Office  servicing 
the  account  of  any  plan  to  pay  the 
account  in  full  6  months  prior  to  the 
date  of  the  planned  payment  in  full. 

(c)  FmHA  responsibility.  The  FmHA 
District  Office  must  ensure  payments  in 
full  and  releases  of  security  are 
processed  in  accordance  with  Subpart  D 
of  Part  1951  of  this  chapter  and  other 
appropriate  program  requirements  and 
regulations.  FmHA's  interest  in  property 
insurance  will  be  released  in  accordance 
with  §  1806.4  (a)(3)  of  subpart  A  of  part 
1806  of  this  chapter  (paragraph  IV  A  3 
of  FmHA  Instruction  426.1).  In  all  cases, 
references  to  County  Supervisors  will  be 
construed  to  mean  District  Directors 
when  applied  to  multi-family  housing 
borrowers. 

11965.92    [Amended] 

56.  Section  1965.92  is  amended  by 
revising  the  references  of  "exhibit  D"  in 
the  thinl  sentence  and  "exhibit  B"  in 
the  last  sentence  to  read  "exhibit  A." 
and  by  adding  the  phrase  "within  30 
days  of  the  servicing  action"  to  the  end 
of  the  last  sentence  of  the  paragraph. 

11965.100    [Amended] 

57.  Section  1965.100  is  amended  in 
the  first  sentence  to  revise  "collection  of 
information"  to  read  "reporting  and 
recordkeeping",  to  add  "contained" 
after  "requirements".  The  second 
sentence  is  amended  by  revising  "5 
minutes"  to  "10  minutes"  and  ".60 
hours"  to  "1.67  hours". 

Exhibits  A,  B,  C  E.  E-1,  E-2,  E-3,  E-4 
[Removed] 

58.  Exhibits  A.  B.  C.  E.  E-1.  B-2.  E- 
3  and  E-4,  of  subpart  B  to  part  1965  are 
removed. 


Subpart  E—f 
Prevention  ol 


Exhibits  to  Su 


UMI 
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59.  Subpart  E  of  part  1965  is  added  to 
read  as  follows: 

Subpart  E    Prapaymant  and  Dtsplacawant 
PravantkMi  of  Multi-Family  Houaing  Loana 

1965.201  General. 

1965.202  Definitions. 

1 965. 203  Nonprofit  organization  and  public 
agency  interest  lists. 

1965.204  Processing  prepayment  requests 
and  related  rent  increases. 

1965.205  Borrower  request  to  prepay. 

1965.206  Review  of  borrower  prepayment 
request  by  Servicing  Office. 

1965.207  Prohibition  on  prepayment  for 
loans  made  on  or  after  December  IS, 
1989,  to  build  or  acquire  new  units. 

1%5.208    Restrictive-use  provisions  related 
to  LH  projects  with  grants. 

1965.209  Restrictive-use  provisions  after 
prepayment. 

1965.210  Loans  approved  prior  to 
December  14, 1989— FmHA  actions 
when  processing  prepayment  requests. 

1965.211  Evaluation  of  the  borrower's 
ability  to  prepay  the  loan. 

1965.212  Appraisals. 

1965.213  Offer  of  incentives  to  borrowers. 

1965.214  Offering  and  processing  of 
incentives. 

1965.215  Borrower  rejection  of  incentive 
offer — approving/disapproving 
prepayment. 

1965.216  Borrower  not  subject  to 
restrictive-use  provisions  nor  prohibition 
on  prepayment,  no  incentive  agreement 
is  reached  and  prepayment  cannot  be 
accepted. 

1 965.21 7  Processing  applications  for 
transfers  to  nonprofit  corporations  or 
public  agencies. 

1965.218  Accepting  prepayment  when 
nonprofit  organizations  do  not  apply  to 
purchase  or  funds  are  not  available. 

1965.219  FmHA  processing  of  prepayment. 
1965.220-1965.221    [Reserved] 

1965.222  Violations  of  restrictive-use 
provisions. 

1965.223  Relationship  with  acceleration  of 
accounts,  bankruptcy,  foreclosure,  or 
inventory  properties. 

1965.224  Prepayment  of  loans  caused  by 
advance  payments  on  the  account 

^%5.225-1965.248  [Reserved) 
%5.249  Exception  authority. 
/.>65.250    0MB  control  number. 

Exhibits  to  Subpart  E 

Exhibit  A-1    Required  Clauses  for  Active 
Borrowers  With  Projects  Subject  to 
Restrictive-Use  Provisions  as  a  Result  of 
Specific  Loan  Making  or  Loan  Servicing 
Actions 

Exhibit  A-2    Required  Clauses  for  Projects 
Made  Subject  to  Restrictive-Use 
Provisions  When  a  Loan  is  Transferred  to 
a  Nonprofit  Organization  or  Public 
Agency  to  Avert  Prepayment 

Exhibit  A-3    Required  Clauses  for  Prepaid 
Projects  Which  Were  Subject  to 
Restrictive-Use  Provisions  Prior  to  the 
Prepayment 


Exhibit  A-4    Required  Clauses  for  Prepaid 

I^rojects  Which  Became  Subject  to 

Restrictive-Use  Provisioiu  at  the  Time  of 

Prepayment 
Exhibit  B    Report  on  Prepayment  [Reserved] 
Exhibit  C    Checklist  for  Requesting 

Prepayment  (Reserved] 
Exhibit  D    Methodology  for  Determining 

Prepayment  Incentives  (Reserved) 
Exhibit  D-1    Worksheet  for  Incentive 

Calculations  [Reserved] 
Exhibit  E    Administrative  Guidance  for 

Making  Prepayment  Determinations 

[Reserved] 
Exhibit  F    Prepayment  and  Displacement 

Prevention  Grant  Agreement 
Exhibit  G-1    Restrictive-Use  Agreement 
(To  be  used  with  Exhibit  A-3  of  this 

subpart) 
Exhibit  G-2    Restrictive-Use  Agreement 
(To  be  used  with  paragraph  (A)  to  exhibit 

A-4  of  this  subpart) 
Exhibit  G-3    Restrictive-Use  Agreement 
(To  be  used  with  paragraph  (B)  to  exhibit 

A-4  to  this  subpart) 
Exhibit  G-4    Restrictive-Use  Agreement 
(To  be  used  with  paragraph  (C)  to  exhibit 

A-4  to  this  subpart) 

Subpart  E— Prepayment  and 
Displacement  Prevention  of  Multi- 
Family  Housing  LAans 

11969.201    Ganaral. 

Requests  to  pay  Multi-Family  Housing 
(MFH)  loans  in  full  require  that  certain 
actions  be  taken  to  ensure  tlie 
an'ordability  of  housing  for  specified 
tenants  for  a  guaranteed  period  of  time. 
The  requirement  applies  to  all  projects, 
whether  or  not  they  are  subject  to 
restrictive-use  provisions  or 
prohibitions  on  prepayment.  This 
subpart  provides  step-by-step  guidance 
for  use  by  Farmers  Home 
Administration  (FmHA)  and  MFH 
borrowers  when  prepayment  requests 
are  made.  The  steps  outlined  are 
mandated  by  the  Rural  Rental  Housing 
Displacement  Prevention  Provisions  of 
tlie  Housing  and  Community 
Development  Act  of  1987.  When  a  MFH 
project  is  subject  to  multiple  FmHA 
MFll  loans,  and  the  borrower  offers 
prepayment  or  payment  in  full  for  one 
or  more  but  not  all  of  the  MFH  loans  on 
the  project,  the  borrower  will  not  be 
allowed  to  pay  off  the  most  restrictive 
loan  without  invoking  the  prepayment 
provisions  of  this  Subpart,  unless  the 
borrower  agrees  to  be  bound  by  the 
more  restrictive  provisions  for  the 
balance  of  the  time  period  remaining  on 
the  more  restrictive  loan  being  paid  in 
hill. 

$1965.202    Definitions. 

Affordable  bousing.  Housing  with  a 
rent  rate  which  does  not  create  new  or 
increased  rent  overburden  for  tenants  of 
prepaying  projects. 


Displaced  tenant.  A  displaced  tenant 
is  a  tenant  who  is  either  forced  to  move 
from  a  project  or  a  tenant  who 
experiences  new  or  increased  rent 
overburden  as  a  result  of  prepayment  of 
a  MFH  loan.  The  new  or  increased  rent 
overburden  may  occur  at  the  time  of 
prepayment  or  at  any  time  in  the  future 
restrictive-use  provisions  are  in  force. 

Income  limits.  Very  low,  low,  and 
moderate  income  are  defined  in 
accordance  with  exhibit  C  of  subpart  A 
or  part  1944  of  this  chapter  (available  in 
any  FmHA  office). 

Letter  of  priority  entitlement  (LOPE). 
A  letter  issued  by  FmHA  to  a  tenant 
displaced  throu^  a  prepayment  action 
that  will  give  the  tenant  priority  on 
waiting  lists  at  any  FmHA  project  for 
which  they  may  qualify. 

Local  nonprofit  corporation  or  public 
agency.  A  public  agency  or  nonprofit 
corporation  which  operates  primarily  in 
the  local  commimity  and  its  trade  area. 
Local  nonprofit  corporations  must  have 
a  broad  based  board  reflecting  various 
interests  in  the  community  or  trade  area. 
A  public  agency  must  be  organized  in 
accordance  with  State  and  local  statutes. 
Either  type  of  organization  must  include 
as  one  of  its  primary  purposes 
developing  or  managing  low-income 
housing  or  community  development 
projects,  which  meet  the  requirements 
of  §  1944.211(a)(10)(i)  of  subpart  E  of 
part  1944  of  this  chapter.  County-wide 
agencies/corporations  may  meet  the 
definition  of  local  organization  if,  in  the 
judgment  of  the  District  Office,  the 
community's  trade  area  is  county-wide. 
Tenant  associations  and  cooperatives 
may  meet  the  definition  if  they  are 
organized  as  nonprofit  organizations. 

Market  Area.  Tne  market  area  is  the 
community  in  which  the  project  is 
located  and  those  outlying  rural  areas 
which  are  impacted  by  the  project 
(excluding  all  other  established 
commimities). 

Minorities.  Individuals  such  as 
members  of  the  following  groups: 
African-American,  not  of  Hispanic 
Origin;  Hispanic;  American  Indian  or 
Alaskan  Native;  and  Asian  or  Pacific 
Islander.  Refer  to  FmHA  Instruction 
1900-A  (available  in  any  FmHA  office) 
for  further  clarification  and  a 
description  of  each  group. 

Prepayment.  A  loan  wnich  has  been 

f)aid  by  the  borrower  in  full,  before  the 
oan  maturity  date.  After  a  prepayment, 
no  FmHA  loan  remains  on  the  property 
and  the  property  is  removed  from  the 
FmHA  program,  although  restrictive-use 
provisions  may  remain. 

Prohibition  on  prepayment.  Loans 
which  may  not  be  prepaid  prior  to  the 
final  amortization  date  as  described  in 
§  1965.208  of  this  subpart. 
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Protected  popuJatimi.  Individuals  or 
families,  whethsr  very  low.  low,  or 
moderate  income,  who  are  anrent 
tenant  or  wish  to  occupy  rural  rental 
housing  (RRH)  or  labor  housing  (LH), 
and  who  are  protected  by  a  particular 
restrictive-use  provision. 

Regional  or  national  nonprofit 
corporation  or  public  agenqr.  Any 
public  agency  or  ncmprofit  corporation 
meeting  the  conditions  in  $  1965.216(c) 
of  this  subpart,  which  operates  in  an 
aree  larger  than  the  local  community 
and  its  trade  area,  or,  if  a  ntmprofit 
corporation,  does  not  also  have  ^ 
broadly-based  membership  and  board  of 
directors  reflecting  various  interests  in 
the  commimity  or  trade  ar^,  and  does 
not  have  nmoog  its  of^fxntDT 
directorate  persons  or  parties  with  a 
material  interest  in  (or  persons  or 
parties  related  to  any  person  or  party 
with  such  an  interest)  in  loans  financed 
under  section  515  that  have  been 
prepaid.  The  primary  purposes  of  the 
organization  need  not  include 
developing  or  managing  low-income 
housing  or  community  development 
projects. 

Bent  overburden.  Shelter  costs  (rent 
and  anticipated  utility  costs)  exceeding 
30  percent  of  a  tenant's  adjusted 
income,  or  the  amount  of  payment 
designated  by  a  third-party  payor  as 
shelter  cost,  whichever  is  greater. 

Restrictive-use  provisions.  Conditions 
restricting  the  use  of  the  property  to 
housing  for  very  low-,  low-  and/or 
moderate-income  tenants,  whether  or 
not  the  FmHA  loan  is  in  force  or  has 
been  paid  in  full  as  described  in 
§  1965.209  of  this  subpart. 

Section  8.  Tenant  rental  subsidies  as 
provided  under  the  Housing  and  Urban 
Development  (HUD)  section  8  Housing 
Assistance  Payment  Program. 

Unsubsidized  conventional  housing. 
-Housing  which  receives  no  interest  or 

E reject  based  rant  subsidies,  and  which 
as  no  maximum  income  limits  for  its 
residents.  When  a  borrower  submits  a 
request  for  prepayment  of  the  FmHA 
loan,  the  anticipated  use  of  the  project 
will  be  considered  as  imsubsidized 
conventional  housing. 

§1965.203    Nonprofit  orgMtltalion  and 
public  sgenqr  Intereet  Uats. 

Nonprofit  organizations  and  pubUc 
agencies  interested  in  being  notified  of 

Erojects  being  offered  for  sale  by  FmHA 
orrowen  wishing  to  prepay  should 
contact  FmHA.  Local  nonprofit  and 
public  agencies  wishing  to  piuchase 
projects  in  one  district  need  only 
contact  the  applicable  FmHA  District 
Office.  Organizations  or  agencies 
interested  in  one  state  only  should 
contact  the  FmHA  State  Office.  National 


and  regional  nonprofit  organizations 
InterAited  in  receiving  roulti-stai[#v 
notifications  should  contact  the  FnulA 
National  Office.  Interested  organizatians 
should  submit  their  names,  addresato. 
contact  persons,  and  the  areas  in  which 
they  wish  to  purchase.  The  notificatica 
to  FmHA  must  be  updated  annually  if 
the  organization  wi^es  to  continue  to 
receive  notifications  of  pending 
p^payments.  FmHA  will  send  notices 
requesting  the  update  at  leest  30  days 
prior  to  removing  the  organization's 
name  from  the  list.  The  National  Office 
«vill  not  verify  the  eligibility  of  the 
organizations  requesting  notification, 
but  will  periodically  forward  the  names 
of  interested  organizations  to  State 
Offices.  The  SUte  Office  will 
periodically  compile  a  list  of  interested 
nonprofit  organizations  and  public 
agencies  and  forward  the  list  to  its 
District  Offices. 

11965.204    Proceeeing  prepaymant 
requests  and  related  rent  Increases. 

(a)  Chronological  order  of  steps  in 
processing  prepayment  requests.  Prior 
to  approving  prepayment  of  an  FmHA 
MFH  loan.  FmHA  must  determine  the 
eligibility  and  ability  of  the  borrower  to 

E repay  the  loan;  attempt  to  keep  needed 
ousing  in  the  very  low-,  low-,  and 
moderate-income  market;  and  ease  the 
transition  of  tenants  that  may  be 
affected  by  the  conversion  of  a  federally* 
financed  project  to  unsubsidized 
conventional  housing.  The  remainder  of 
this  procedure  provides  the 
chronological  order  for  the  actions  to  be 
taken: 

(1)  Borrower  written  request  for 
prepayment  (§  1965.205  and  exhibit  C  of 
this  subpart). 

(2)  Required  notifications  ($  1965.206 
of  this  subpart). 

(3)  Evaluation  of  borrower  ability  to 
prepay  (§  1965.211  and  exhibit  E  of  this 
subpart). 

(4)  FmHA  incentive  offer  and 
borrower  decision  regarding  incentives 
(§§  1965.213  and  1965.214  and  exhibits 
D  and  E  of  this  subpart). 

(5)  Evaluation  of  project  need  by 
FmHA  (§  1965.210  and  exhibit  E  of  this 
subpart). 

(6)  Approval  of  prepayment  under 
exception  authority  ($  1965.215  and 
exhibit  E  of  this  si^part). 

(7)  Sale  to  nonprofit  organizations  or 
public  agencies  (§§  1965.216  and 
1965.217  of  this  subpart). 

(8)  Approval  of  prepayment  in  the 
absence  of  interest  in  purchase  by 
nonprofit  organization  of  public  agency 
(§§  1965.218  and  1965.219  of  this 
subpart). 


(0)  Actions  to  be  taken  in  the  event  of 
restrictive-use  violations  (§  1965.222  of 
this  subpart). 

(10)  Relationship  of  these  procedures 
tO^tW^rvidng  actions  ($  1965.223  of 
thisnI6part). 

(11)  Prepayment  of  loans  due  to 
advance  payments  or  ctMnpletion  of 
amortized  paymenU  (§  1965.224  of  this 
subpart). 

(b)  Rent  increases  resulting  from 
prepayment  process.  If  rent  increases 
are  necessary  due  to  the  making  of  an 
equity  loan  to  avert  prepayment  with  or 
without  a  transfer,  the  procedures  for 
tenant  notifications  and  comment  will 
be  followed  as  set  forth  in  paragraphs  IV 
C  and  V  B  of  exhibit  C  to  subpart  C  of 
part  1930  of  this  chapter.  The  reason  for 
the  rent  increase  will  be  shown  as  "to 
meet  the  additional  expense  incurred  in 
order  to  avert  removal  of  (name  of 
project)  from  the  FmHA  program. " 

1 1 965.205    Borrower  request  to  prepay. 

(a)  Prior  to  initiating  a  formal 
prepayment  request,  borrowere 
considering  prepaying  their  loans 
should  meet  with  the  applicable  FmHA 
Servicing  Office  to  discuss  the 
prepeyment  request  and  the 
requirements  of  this  procedure.  The 
borrower  will  be  provided  with  exhibit 
C  of  this  subpart,  to  aid  in  completing 
the  prepayment  request  package. 

(b)  At  tne  meeting,  the  Servicing 
Office  will  inform  the  borrower  that  the 
project  will  be  evaluated  as 
unsubsidized  conventional  multi-family 
housing  for  the  purposes  of  determining 
eligibility  for  incentives.  An  appraisal 
will  be  completed  to  determine  if  any 
equity  exists  in  the  project  when  valued 
as  unsubsidized  conventional  multi- 
family  housing.  The  components  of  the 
incentive  offer,  if  any.  will  be 
dependent  upon  the  amount  of  equity  as 
follows; 

(1)  If  the  project  has  equity  in  excess 
of  the  borrower's  initial  investment,  an 
equity  loan  and  a  combination  of 
additional  incentives  may  be 
considered; 

(2)  If  no  equity  exists,  but  it  can  be 
shown  that  the  project  can  be  prepaid 
and  operated  successfully  in  the  subject 
market,  a  combination  of  incentives  not 
including  an  equity  loan  will  be 
considered;  or 

(3)  If,  based  upon  the  Servicing 
Office's  knowledge  of  the  market  it 
appean  likely  the  project  would  not 
qualify  for  an  equity  loan,  the  Servicing 
Office  should  so  inform  the  borrower 
during  the  meeting.  However,  in  no 
instance  will  the  Servicing  Office 
personnel  discourage  eligible  borrowers 
from  submitting  a  prepayment  request, 
^ould  the  borrower  so  desire. 


UMI 


Federal  Register  /  Vol.  58.  No.  138  /  Wednesday.  July  21.  1993  /  Rules  and  Regulations      38033 


(c)  Borrowers  seeking  to  prepay  MFH 
loans  must  submit  a  complete 
prepayment  request  to  the  Servicing 
Official  at  least  180  days  in  advance  of 
the  anticipated  prepayment  date  (unless 
an  exception  is  granted  in  accordance 
with  S  1965.215  (0(2)  of  this  subpait).  A 
prepayment  request  will  not  be 
considered  complete  nor  will  the  180- 
day  period  begin  until  all  of  the 
following  items  have  been  submitted: 

(1)  A  written  request  to  prepay  the 
FmHA  loan  on  a  specified  date; 

(2)  Complete  and  dociunented 
information  necessary  to  prepare  the 
prepayment  report  as  outlined  in  exhibit 
B  of  this  subpart  and  to  make  the 
required  determination  needed  to 
develop  an  incentive  offer  as  outlined  in 
exhibit  D  of  this  subpart.  Exhibit  C  of 
this  subpart  should  be  used  as  guidance 
for  the  documentation  necessary  to 
complete  the  request: 

(3)  Documentation  of  the  borrower's 
ability  to  prepay  imder  the  conditions 
specified  in  the  prepayment  request. 
Exhibit  C  of  this  subpart  should  be  used 
as  guidance  for  the  documentation 
necessary; 

(4)  Certification  that  the  housing  will 
continue  to  be  administered  in 
accordance  with  Fair  Housing  Act 
policies; 

(5)  A  statement  from  the  borrower 
accepting  restrictive-use  provisions  in 
the  release  doomients  if  the  borrower 
wishes  to  prepay  the  loan  subject  to 
restrictions;  and 

(6)  Evidence  that  actions  required  by 
any  applicable  State  laws  related  to 
prepayment  have  been  met. 

{1965.206    Review  of  borrower 
prepayment  request  by  Servicing  Offioe. 

The  Servicing  Office  will  determine 
whether  the  prepayment  request  is  in 
conformance  with  §  1965.205  of  this 
subpart.  Within  15  working  days  of 
receipt  of  a  prepayment  request,  the 
Servicing  Office  will  take  the  following 
actions: 

(a)  Return  of  incomplete  requests.  If 
an  incomplete  request  is  submitted,  the 
Servicing  Official  will  return  the  request 
to  the  borrower  specifying  the 
additional  information  needed. 

(b)  Receipt  of  complete  requests.  If  a 
complete  prepayment  request  is 
submitted,  the  Servicing  Official  will: 

(1)  Acknowledge  the  request.  Send  an 
acknowledgment  letter  to  the  borrower 
specifying  the  date  of  receipt  of  the 
complete  request  and  informing  the 
borrower  that  prepayment  commitments 
should  not  be  finalized  until  FmHA 
issues  a  letter  of  approval. 

(2)  Notify  current  tenants.  Notify  each 
tenant  household  by  Certified  Mail. 
Return  Receipt  Requested,  of  the  receipt 


of  the  prepayment  request  and  prepare 
notices  for  the  borrower  to  post  in 
public  areas  of  the  project.  The  notices 
are  to  remain  posted  until  a  final 
determination  is  made  on  the 
prepayment  request  or  the  prepayment 
offer  is  withdrawn.  The  Servicing 
Official  will  not  wait  to  determine  if 
submitted  information  is  accurate  or  if 
the  prepayment  will  be  accepted  or 
denied  before  notifying  tenants.  FmHA 
Guide  Letter  1965-^-2  (available  in  any 
FmHA  office)  may  be  used  as  a  guide. 
The  following  issues  are  to  be  addressed 
in  the  letter: 

(i)  The  borrower  proposes  to  prepay 
the  FmHA  loan  and  remove  the  housing 
from  the  FmHA  program  if  all 
prepayment  requirements  imposed  by 
FmHA  are  met; 

(ii)  FmHA's  preliminary 
determination  that  the  borrower's 
request  to  prepay  will/will  not  be 
approved; 

(iii)  The  likely  effect  of  the 
prepayment  on  tenants  living  at  the 
project.  Include: 

(A)  The  level  at  which  rents  at  the 
project  are  projected  to  be  set  if 
prepayment  is  accepted; 

(B)  Restrictive-use  provisions  the 
borrower  has  agreed  to  maintain  and  the 
terms  of  the  restrictions; 

(C)  Whether  Section  8  or  State  or  local 
subsidy  will  remain  with  the  project; 
and 

(D)  Whether  the  borrower  has  the 
option  to  terminate  section  8  assistance 
at  the  next  renewal  period  (opt-out),  and 
if  so,  when. 

(iv)  FmHA  must  make  a 
determination  as  to  whether  tenants 
would  be  displaced  due  to  increased 
rents,  and  whether  there  is  alternative 
housing  available  in  the  community  that 
is  comparable  in  quality,  size,  location 
and  rent  structure  before  deciding  to 
accept  the  prepayment; 

(v)  Conditions  under  which 
prepayment  will  be  accepted; 

(vi)  A  30-day  tenant  comment  period 
will  be  available  for  tenants  to  present 
comments  concerning  the  proposed 
prepayment  Tenants  will  be  allowed  to 
review  the  information  used  by  FmHA 
to  make  the  determinations  regarding 
prepayment; 

(vii)  Tenants  will  be  given  immediate 

Eriority  for  other  federally-financed 
ousing  if  there  will  be  any 
displacement; 

(viii)  Tenants  will  be  kept  apprised  of 
all  decisions  reached  regarding 
acceptance  of  the  prepayment  and 
action  dates; 

(ix)  Tenants  will  be  given  the 
opportunity  to  submit  evidence  at  any 
appeal  hearing  the  borrower  may 
request; 


(x)  If  prepayment  is  accepted,  tenants 
choosing  to  stay  in  their  units  and  pay 
the  higher  rents,  with  or  without 
Federal.  State,  or  other  subsidy,  are 
entitled  to  do  so.  imless  evicted  for 
cause  unrelated  to  prepayment;  and 

(xi)  Any  other  intbrmation  relevant  to 
the  case. 

(3)  Notify  National  Office.  The 
Servicing  Office  is  to  notify  the  FmHA 
State  Office,  who  will  notify  the 
Assistant  Administrator,  Housing, 
FmHA  National  Office,  in  writing  using 
the  format  of  FmHA  Guide  Letter  1965- 
E-1  (available  in  any  FmHA  office). 
National  Office  notification  must  be  sent 
by  the  State  Office  within  20  working 
days  of  the  receipt  of  a  complete  request 
by  the  Servicing  Office. 

(4)  Notify  other  agencies.  The  FmHA 
State  and  Servicing  Offices,  as 
appropriate,  will  notify  other  agencies 
of  the  borrower's  intent  to  prepay  the 
FmHA  loan.  The  agencies  contacted  will 
include  nonprofit  organizations:  local. 
State,  and  Federal  agencies;  and  public 
organizations  who  have  expressed  aif 
interest  in  purchasing  a  project  and  who 
provide  housing  assistance  to  low-  and 
moderate-income  people.  The  interest 
list,  compiled  in  accordance  with 

§  1965.203  of  this  subpart,  is  to  be  used 
in  notifying  organizations  of  the 
borrower's  intent  to  prepay.  Letters  sent 
to  the  agencies  will  inform  the 
organizations  of  the  offer  to  prepay,  the 
extent  of  any  anticipated  displacement, 
and  the  possibility  of  transfer  with 
incentives  or  sale  to  a  nonprofit 
organization  or  public  agency. 
Organizations  contacted  will  be  advised 
that  an  offer  to  sell  may  be  forthcoming. 
Generally,  the  FmHA  State  Office  will 
notify  State  and  Federal  agencies  and 
the  appropriate  Servicing  Office  will 
notify  local  agencies. 

(5)  New  tenant  notification,  (i)  The 
borrower  will  be  required  to  submit  for 
approval  proposed  language  to  be  used 
as  an  addendum  to  leases  for  all  tenants 
moving  into  the  project  while  the 
prepayment  request  is  pending.  The 
language  will  specify  the  effect  of  the 
prepayment  on  the  tenants  if 
prepayment  is  accepted.  The 
recommended  language  to  be  included 
in  the  leases  is  as  follows: 

"The  mortgage  on  this  project  may  be 
repaid  to  the  Federal  Government  on  or  after 
{date).  (At  that  time/  (date  restrictive-use 
provisions  expire)/  (other  relevant  date),  your 

rent  may  he  raised  to /  and/ or  you  may 

be  asked  to  move  from  this  project" 

(ii)  The  borrower  will  also  be  required 
to  provide  new  tenants  with  copies  of 
all  lettera  sent  to  existing  tenants 
advising  them  of  the  status  of  the 
prepayment  The  Servicing  Office  Mrill 
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also  send  new  tenants  any  additional 
correspondence  sent  to  existing  toumts. 
but  will  inform  the  new  tenants  that 
they  will  not  be  eligible  for  sn  LOPE. 

(6)  On-going  tenant  notification.  The 
Servicing  Office  will  periodically  notify 
tenants  of  the  status  of  the  prepayment 
request  and  actions  being  taken.  Tenant 
notifications  are  to  continue  until  the 
loan  is  prepaid,  an  incentive  or  loan  to 
a  nonprofit  is  obligated,  or  the 
prepayment  request  is  withdrawn. 
Notification  will  be  smt  to  tenants  as 
each  decision  is  made  or  one  year  after 
the  last  notification,  whichever  is 
earlier. 

i196&207  ProhMliononprapeyinenltor 
loane  made  on  or  aflar  December  IS,  19M, 
to  buMd  or  acquire  new  units. 

Loans  made  on  or  after  December  15. 
1989,  to  build  or  acquire  new  RRH  units 
may  not  be  prepaid  for  the  life  of  the 
loan,  even  if  the  borrower  is  willing  to 
sign  restrictions  agreeing  to  operate  the 
project  for  low-  and  moderate-income 
people  after  prepayment  The 
prohibition  and  conditions  for  use  are 
described  in  subpart  E  of  part  1944  of 
this  chapter. 

f1965.2M    Reetrfctive^fse  provWona 
lalalMl  lu  Ul  uiuleLla  wltfi  oianla- 

For  LH  projects  with  any  size  grant, 
no  incentive  will  be  offisred  since  the 
grant  agreement  obligates  the  borrower 
to  operate  the  housing  for  its  intended 
use  for  a  50-year  period. 


the  units.  Borrower  responsibilities 
under  restrictive-use  provisions  are 
discussed  in  greater  detail  in  $  1965.215 
(e)(6)  of  this  subpart. 


11965.209 

prepeymenL 

(a)  Restrictive-use  provisions  protect 
tenants  in  prepaid  projects  bom  future 
rent  increases  that  would  create  new  or 
increased  roit  overburden.  Restrictive- 
use  provisions  apply  to  all  loans 
approved  between  December  21. 1979. 
and  December  14, 1989.  all  subeequent 
loans  approved  on  or  after  December  15. 
1989,  and  those  loans  approfved  prior  to 
December  21, 1979,  subsequently  made 
subject  to  restrictive-use  provisions  as  a 
result  of: 

(1)  A  servicing  action: 

(2)  Acceptance  of  prepayment 
incentives:  or 

(3)  Restrictions  acceptettsas  a 
condition  of  prepayment  as^pecified  in 
diis  subpart  and  exhibits  A-f  1  through 
A-4  of  this  subpart 

(b)  The  restrictions  mandate  that 
conditions  of  occupancy,  rent,  and 
charges  other  than  rent  be  maintained  so 
that  the  housing  will  continue  to  be 
affordable  to  the  protected  ^pulation  of 
tenants.  Priority  ror  tenants  entering  the 
project  after  prepayment  must  continue 
to  be  for  those  tenants  in  the  lowest 
income  category  in  the  protected 
population,  if  detennined  eligible  for 


11996.210  toMie  approved  prior  to 
December  16, 1999    TmHA  ecdone  wtten 
prooeeaing  prepayment  requests. 

For  loans  approved  prior  to  December 
15, 1989,  tliat  have  not  subsequently 
accepted  prepayment  incentives,  the 
Servicing  Office  or  other  designated 
office  must  evaluate  the  need  for  the 
housing  to  determine  the  level  of 
incentives  to  be  offered,  and  whether 
the  prepayment  may  be  legally  accepted 
with  or  without  restrictive-use 
provisions.  A  reasonable  effort  must  be 
made  to  enter  into  an  agreement  with 
the  borrower  to  maintain  the  housing  for 
low-income  use  that  takes  into 
consideration  the  economic  loss  the 
borrower  may  suffer  by  foregoing 
prepayment.  The  guidance  provided  in 
S§  1965.213  and  1965.214  and  exhibit  E 
of  this  subpart  will  be  used  to  determine 
the  appropriate  incentive  pwckage.  Once 
an  incentive  offer  has  been  accepted  on 
a  project,  the  project  will  be  considered 
ineligible  for  future  incentive  offers 
until  such  time  as  the  restrictive-iise 
period  associated  with  the  incentive 
offer  accepted  has  expired. 

11965.211  Evaiuationoflheborrc 
ability  to  prepay  the  loan. 

The  borrower's  ability  to  pr^y  the 
loan  will  be  evaluated  in  accordance 
with  exhibit  E  of  this  subpart]  If  it  is 
determined  the  borrower  does  not  have 
the  ability  to  finance  the  prepf  yment. 
the  prepayment  request  will  be  denied. 
The  borrower  will  be  notified  of  the 
reasons  for  the  decision  and  appeal 
rights  will  be  given. 

11965.212  Appraisals. 

To  determine  the  appropriate 
incentives  to  offer  a  borrower,  an 
appraisal  must  be  completed.  The 
purpose  of  the  appraisal  is  to  determine 
if  the  borrower's  currant  equity  in  the 
project  exceeds  the  initial  investment. 
Tlie  project  will  be  appraised  as 
unsuDsidized  conventional  multi-family 
housing.  The  effiact  on  value  of  any  hard 
and  soft  costs  of  conversion  of  the 
project  fitim  subsidized  housing  to 
unsubsidized  conventional  housing  will 
be  considered.  Additionally,  project 
reserve  accounts  and  the  present  worth 
of  any  imexpired  non-FmHA  project 
based  tenant  subsidies  will  be  valued  as 
assets  of  the  project  for  inclusion  in  the 
appraisal.  FmHA  Instruction  1922-B 
(available  in  any  FmHA  office)  will  be 
used  for  guidance  in  conducting  multi- 
family  housing  appraisals.  After  receipt 
of  the  appraisal,  the  Servicing  Official  or 
other  designated  official  will  determine 


the  amount  of  the  equity  loan,  if  any, 
the  number  of  Rental  Assistance  (RA) 
imits  necessary,  the  amount  of  annual 
return  on  investment  to  be  offiered,  and 
whether  excess  Section  8  rents  may  be 
released  to  the  borrower,  if  applicable. 

11965.213    Offsrefincsntivssto 
borrowers. 

The  Servicing  Official  must  offer  an 
incentive  package  to  the  borrower  as  an 
inducement  to  not  prepay  if  the 
borrower's  loan(8)  is  not  subject  to 

Erohibitions  on  prepayment  or  the 
orrower  has  not  previously  accepted 
incentive  offers  on  the  project  for  which 
the  associated  restrictive-use  period  has 
not  expired.  If  a  prepayment  incentive 
offer  which  includes  any  equity  loan  is 
accepted,  the  equity  loan  may  be 
processed  and  closed  with  the  current 
borrower  or  any  eligible  transferee. 

(a)  Available  incentives.  One  or  more 
of  the  following  incentives  will  be 
offered  to  the  borrower.  The  amount  of 
incentives  will  be  determined  in 
accordance  with  exhibits  D  and  E  of  this 
subpart: 

(1)  Equity  loans.  In  RRH  projects,  a 
subsequent  loan  may  be  offered  for 
equity  for  the  difference  between  the 
airrent  unpaid  loan  balance  and  a 
maximum  of  90  percent  of  the  project's 
value  appraised  as  unsubsidized 
conventional  housing.  For  LP  loans,  no 
authority  exists  to  provide  equity  loans 
as  an  incentive. 

(2)  Rental  assistance.  Additional  RA 
will  be  offered  if  needed  by  current 
tenants  if  foimd  necessary  by  a  market 
determination  of  need.  The  number  of 
RA  units  offered  will  be  based  upon: 

(i)  The  increase  in  rent  overburden 
that  will  be  experienced  by  tenants,  in 
the  project  as  a  result  of  the  incentives 
offered.  The  Multiple  Housing  Tenant 
File  System  (MTFS)  will  be  reviewed  to 
determine  the  number  of  tenants  that 
will  be  rent  overburdened  by  the 
increase  in  rents  resulting  fi^m  any 
subsequent  loan  made  for  equity.  "The 
number  of  RA  units  offered  will  be 
equal  to  the  number  of  tenants 
experiencing  rent  overbiuden;  and/or 

(ii)  A  change  in  the  market  increasing 
the  need  for  affordable  housing.  This 
criteria  will  usually  be  used  when  the 
project  is  experiencing  substantial 
vacancies  due  to  market  factora. 
Generally,  if  the  incentive  offer  contains 
a  substantial  equity  loan,  it  would  be 
unlikely  that  this  provision  would  be 
consistent  with  the  determination  that 
the  project  is  located  in  a  strong 
unsubsidized  market. 

(iii)  Reamortizing  the  existing  debt 
imder  the  provisions  of  §  1965.70  of 
subpart  B  of  this  part  should  be 
examined  to  determine  if  reamortization 
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will  lower  existing  debt  service,  thereby 
reducing  tenant  rent  overburden  and  the 
need  for  additional  RA. 

(3)  Increase  the  maximum  annual 
return  on  investment. 

(i)  Borrower  equity.  The  borrower's 
equity  in  the  project  may  be  increased, 
l^e  new  equity  is  the  difference 
between  the  value  of  the  project 
appraised  as  unsubsidized  conventional 
housing  in  conjunction  with  the 
incentive  loan  (if  offisred)  and  the 
unpaid  balances  of  all  loans  against  the 
project,  including  the  incentive  loan.  If 
no  new  appraisal  is  made,  equity  will  be 
determined  by  subtracting  the 
outstanding  balances  of  all  loans  against 
the  project  firom  the  value  shown  in  the 
most  recent  FmKA  appraisal  completed 
for  the  project  prior  to  receipt  of  the 
prepayment  request. 

(ii)  Rate  of  return.  Borrowers  not 
eligible  to  receive  an  equity  loan  but 
who  are  determined  likely  to  prepay 
will  be  offered  an  incentive  package 
which  may  include  an  increased  rate  of 
return.  The  rate  to  be  offered  will  be  the 
greater  of  the  borrower's  current  rate 
established  in  the  initial  loan,  or  2 
percent  above  the  30-year  Treasury 
Bond  rate,  rounded  to  the  nearest  V4 
percent.  The  appropriate  Treasury  Bond 
rate  will  be  determined  from 
newspapers  or  available  ^nanciai 
pubhcations  and  will  be  the  rate 
published  for  the  first  day  of  the  month 
following  receipt  of  the  complete 
prepayment  request.  The  rate  of  return 
for  borrowers  receiving  equity  loans  will 
remain  at  the  rate  currently  established 
in  the  initial  loan. 

(iii)  Recept  of  increased  return. 
Regardless  of  any  increased  return  on 
investment  agreed  to  as  part  of  the 
incentive  offer,  the  actual  withdrawal  of 
the  return  remains  subject  to  conditions 
specified  in  paragraph  XII B  of  exhibit 
B  of  subpart  C  of  part  1930  of  this 
chapter. 

(4)  Excess  section  8  rents.  For  projects 
with  project-based  section  8  rents,  the 
owner  may  be  permitted  to  receive  rents 
considered  in  excess  of  the  amounts 
needed  to  meet  annual  project  operating 
and  maintenance,  debt  service,  and 
reserve  expenses.  In  conjunction  with 
the  acceptance  of  excess  section  8  rents 
as  an  incentive,  the  reserve  account  will 
be  adjusted  to  reflect  adequate  funding 
for  long-term  repair,  replacement  and 
maintenance  costs. 

(5)  Conversion  or  modification  of 
interest  credit.  Convert  full  profit  loans 
to  limited  profit  Plan  II  loans  or  increase 
the  interest  subsidy  for  loans  with 
section  8  assistance  to  make  contract 
rents  more  financially  feasible.  The 
conversion  would  be  accompUshed  by 


changing  the  designation  of  the  project 
to  Plan  n. 

(b)  Development  of  incentive  package. 

(1)  Borrowers  requesting  immediate 
conversion  from  low  and  moderate- 
income  use.  The  required  borrower 
information  and  criteria  to  be  used  in 
determining  the  incentives  to  offer, 
along  with  the  steps  to  develop  the 
incentive  offiar,  are  Usted  in  Exhibits  D 
and  E  of  this  subpart. 

(2)  Projects  committed  to  low-  and 
moderate-income  use  after  prepayment 
by  parties  other  than  FmHA.  In 
accordance  with  exhibits  D  and  E  of  this 
subpart,  incentives  will  be  reduced  in 
proportion  to  the  length  of  time  a 
project  is  committed  to  low-  and 
moderate- income  use  after  prepayment 
through  requirements  of  parties  other 
than  FmHA.  The  commitment  for 
extended  use  may  be  voluntary  or 
required  by  legal  restrictions  on  use. 
The  effect  on  Uie  value  of  the  project 
will  be  taken  into  consideration  during 
the  appraisal  process. 

(3)  Adjustment  of  project  reserve 
accounts.  The  reserve  account  must  be 
maintained  in  conformance  with  the 
requirements  of  paragraph  XHI  B  2  c  of 
exhibit  B  of  subpart  C  of  part  1930  of 
this  chapter.  At  the  time  an  incentive 
offer  is  developed,  the  maximum 
reserve  amount  should  be  adjusted  to 
include  the  costs  of  any  deferred 
maintenance  items  or  expected  long- 
term  repair  or  replacement  costs  of  the 
project. 

(c)  Letter  offering  incentives  to 
borrowers.  Within  20  days  of  the  end  of 
the  tenant  comment  period,  a  letter  will 
be  sent  to  borrowers  outlining  the 
elements  of  the  incentive  ofi^er 
developed  in  accordance  with  this 
section  and  exhibits  D  and  E  of  this 
subpart.  The  letter  will  include  the 
following: 

(1)  A  statement  that  the  package  is  a 
one-time  incentive  being  offered  in 
return  for  the  extension  of  the  low  and 
moderate  income  use  of  the  housing. 
The  letter  will  establish  that,  by 
accepting  the  incentives  outlined  in  the 
letter,  the  borrower  will  be  subject  to  a 
restrictive-use  provision  obligating  the 
housing  to  low-  and  moderate-income 
use  in  the  FmHA  program  for  20  years 
from  the  date  the  extended  use 
agreement  is  executed,  and  prohibited 
from  future  incentive  offers  on  the 
project  so  long  as  the  restrictive-use 
provisions  remain  in  effect. 

(2)  The  amount  of  the  equity  loan 
being  offered  (if  any).  Any  offer  of  an 
equity  loan  will  include  a  statement  that 
the  borrower  is  subject  to: 

(i)  A  continued  eligibility 
determination  in  accordance  with 


subpart  E  of  part  1944  of  this  chapter; 
and 

(ii)  Appropriation  fimitations.  When 
an  incentive  offiar  that  includes  an 
equity  loan  is  accepted  by  a  borrower, 
fiuading  the  components  of  the  offer  is 
considered  binding  on  FmHA.  If  funds 
are  not  immediately  available  to  fund  an 
incentive  loan,  the  amount  of  the  ofiiar 
will  be  included  on  a  funding  waiting 
list  maintained  by  the  National  Office. 
Priority  for  funding  is  based  on  the  date 
of  receipt  of  the  original  complete 
prepayment  request,  as  specified  in 
%  1965.205  of  this  subpart. 

(3)  The  maximum  amount  of  any 
increased  return  on  investment  offered. 

(4)  The  number  of  RA  units  that  will 
be  provided  to  protect  existing  tenants 
from  rent  overburden  due  to  other 
incentives  that  may  increase  rental  rates 
in  the  project. 

(!^)  Interest  credit  or  additional 
interest  credit  if  needed  to  protect 
existing  tenants  frt>m  rent  overburden 
due  to  other  incentivos  that  may 
increa'^e  rental  rates  in  the  project. 

(6)  Ibe  offer  of  borrower  receipt  of 
excess  pfoject-based  section  8  rents,  if 
applicalle. 

17)  The  offer  must  be  accepted  or 
rejected  in  writing  within  30  days,  or 
the  prepayment  request  will  be  voided. 

(8)  Appropriation  limitations  may 
restrict  av&iflable  incentives  each  year. 
The  actual  i-eceipt  of  the  preceding 
incentives  Liay  not  be  forthcoming  in 
the  near  future.  However,  the  offer  is 
binding  on  FmHA.  Acceptance  of  the 
incentive  ofiar  by  the  borrower  will 
cause  the  re<,uest  to  be  maintained  on 
the  waiting  list  for  funding  until 
obligated. 

11965.214    OfteHngandpfoc— ingef 
incentives. 

(a)  Borrower  does  not  respond  to 
incentive  offer.  If  the  borrower  does  not 
respond  to  the  incentive  offer  within  30 
calendar  days  of  the  date  of  the  letter 
offering  incentives,  the  State  Office  will 
advise  the  National  Office  by  means  of 
FmHA  Guide  Letter  1965-E-l  (available 
in  any  FmHA  office)  to  remove  the 
name  from  the  waiting  list.  Tenants  and 
any  agencies  notified  in  accordance 
with  §  1965.206  (b)  of  this  subpart  wrill 
be  notified  by  the  Servicing  Office  that 
the  borrower  has  ceased  to  pursue  the 
prepayment  request  and  prepayment 
will  not  take  place. 

(b)  Borrower  rejects  the  incentive 
offer.  If  the  borrower  rejects  the 
incentive  offiar  within  30  calendar  days, 
a  determination  of  the  continued  need 
for  the  housing  as  subsidized  housing 
will  be  made  in  accordance  with 

§  1965.215  (b)  and  exhibit  E  of  this 
subpart.  Tenants  will  be  notified  that 
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the  borrower  has  rejected  the  incentive 
offer  and  that  a  decision  will  be  made 
by  FmHA  whether  to  accept  the 
prepayment.  The  tenants  will  be 
informed  of  the  factors  used  in  making 
the  decision. 

(c)  Borrower  indicates  acceptance  of 
the  incentive  package.  If  the  borrower 
indicates  a  willingness  to  accept  an 
incentive  package  which  includes  an 
equity  loan,  a  complete  loan  application 
in  accordance  with  exhibit  A-11  of 
subpart  E  of  part  1944  of  this  chapter 
will  be  required.  If  an  appraisal  of  the 
property  has  not  been  completed  as 
required  in  §1965.212  of  this  subpart, 
one  will  be  made  at  this  time  in 
accordance  with  FmHA  Instruction 
1922-B  (available  in  any  FmHA  office). 
The  Servicing  Official  will  determine 
the  feasibility  of  the  loan,  including  any 
needed  reamortization  of  existing  loans. 
No  equity  loan  is  to  be  made  without 
sufficient  RA  to  protect  current  tenants 
against  new  or  increased  rent 
overburden. 

(d)  Application  for  transfer  with 
incentives.  If  a  transfer  is  to  take  place 
simultaneously  with  the  incentive,  a 
complete  transfer  application  package, 
in  accordance  with  §  1965.65  of  subpart 
B  of  part  1965  of  this  chapter,  will  be 
submitted.  A  completed  application  for 
an  equity  loan,  if  applicable,  jxrill  be 
completed  and  submitted  in  accordance 
with  paragraph  (c)  of  this  section.  The 
determination  of  borrower  eligibility. 
evaluation  of  the  transfer  and  any  equity 
loan  will  be  made  concurrently.  If  a 

Eroposed  transferee  is  determined  not  to 
B  eligible  for  the  transfer  and 
assumption,  appeal  rights  concerning 
transferee  eligibility  will  be  provided  to 
the  proposed  transferee.  If  the  FmHA 
decision  is  upheld,  the  borrower  will  be 
given  an  additional  15  days  to 
reconsider  whether  to  accept  the 
original  incentive  offer. 

(e)  Notification  that  incentives  are 
ready  for  funding.  When  the  borrower 
indicates  that  the  final  incentive  offer  is 
acceptable,  and  the  processing  of  the 
incentive  application  is  complete,  the 
Servicing  Official  will  notify  the  State 
Office,  which  in  turn  will  notify  the 
Naticmal  Office  of  all  required 
information  through  use  of  FmHA 
Guide  Letter  1965-^1  (available  in  any 
FmHA  office). 

(1)  All  interested  agencies  contacted 
in  accordance  with  §  1965.206  (b)  of  this 
subpart  and  tenants  will  be  advised  that 
prepayment  of  the  loan  will  not  take 
place.  If  the  ownership  is  to  be 
transmitted,  tenants  will  be  so  advised. 
Any  rent  increases  resulting  from 
acceptance  of  an  incentive  offer  will  be 
processed  in  accordance  with 
§  1965.204(b)  of  this  subpart. 


(2)  The  National  Office  will  issue 
authoriiations  to  obligate  incentives  to 
the  extent  possible,  depending  upon  the 
availability  of  loan  funds  and  RA. 
Authorizations  will  be  issued  in  the 
order  in  which  complete  prepayment 
requests  were  received  as  set  forth  in 
§  1965.205  of  the  subpart.  To  fully 
utilize  all  available  prepayment 
incentive  loan  funds  and  RA,  projects 
with  fully  processed  incentive  packages 
may  be  autiiorized  prior  to  authorizing 
packages  with  earlier  receipt  dates  for 
which  incentives  have  not  been  fully 
processed.  Any  other  required  National 
Office  authorizations  will  be  given  at 
the  same  time. 

(f)  Processing  the  incentives.  When 
authorization  to  proceed  is  received,  the 
Servicing  Office  will  process  the 
incentives,  with  or  without  a  transfer 
and  make  the  following  amendments  to 
the  loan  and  RA  agreements  with  the 
assistance  of  the  Office  of  the  General 
Counsel  (OGC).  as  appropriate: 

(Note:  If  the  project  is  to  l>e  transferred  at  the 
time  the  incentive  is  processed,  all 
obligatfons  will  be  made  to  the  transferee) 

(1)  If  the  annual  return  on  investment 
is  increased,  a  statement  will  be  added 
to  the  loan  agreement  specifying  that. 
"The  maximum  annual  return  on 
investment  is  being  increased  by 

$ for  a  total  maximum  annual 

return  of  $ ."  No  equity  level  or 

rate  of  return  need  be  mentioned. 

(2)  If  a  conversion  of  profit  type  is 
made,  the  procedures  of  paragraph  IV  A 
2  e  of  exhibit  B  of  subpart  C  of  part  1930 
of  this  chapter  will  be  followed.  If  the 
interest  subsidy  is  increased,  a  new 
Form  FmHA  1944-7,  "Multiple  Family 
Housing  Interest  Credit  and  Rental 
Assistance  Agreement."  will  be 
executed. 

(3)  Any  change  in  the  amount  of  RA 
%inll  require  the  execution  of  a  new  RA 
agreement  or  a  change  in  the  existing 
RA  agreement,  as  described  in 
paragraph  V  C  of  exhibit  E  of  subpart  C 
of  part  1930  of  this  chapter. 

(4)  Loans  for  equity  will  be  made  in 
accordance  with  subpart  E  of  part  1944 
of  this  chapter.  In  accordance  with 

§  1951.517  (b)(1)  of  subpart  K  of  part 
1951  of  this  chapter,  the  equity  loan  will 
be  established  as  a  Predetermined 
Amortization  Schedule  System  (PASS) 
loan  and  all  existing  loans  on  the  project 
will  be  converted  to  PASS.  All 
assumptions  and  transfers  will  be 
processed  in  accordance  with  §  1965.65 
of  subpart  B  of  this  part.  All  existing 
project  loans  may  be  consolidated  and 
reamortized  in  accordance  with 
§§  1965.68  and  1965.70  of  subpart  B  of 
this  part,  unless  consolidation  is  not 
necessary  to  maintain  feasibility  of  the 


project  for  the  current  tenants  or  reduce 
the  level  of  monthly  rental  subsidies 
All  delinquent  loans  must  be  brought 
current,  cost  items  paid  in  full,  and 

S reject  operating  and  reserve  accounts 
rought  current.  All  project  operating 
and  reserve  accounts  will  remain  at 
authorized  levels  during  and  after  the 
closing  of  the  incentive  package, 
regardless  of  whether  a  transfer  was 
included  as  part  of  the  prepayment.  All 
taxes,  assessments  and  other  liens  must 
be  prorated,  brought  current  or  paid  in 
full  as  appropriate.  Deferred 
maintenance  identified  in  previous 
inspections  must  be  performed  before 
any  equity  may  be  received  by  the 
borrower  or  transferor,  as  applicable, 
(g)  Pestrictive-use  provisions.  The 
restrictive-use  provisions  contained  in 
exhibit  A-1  of  this  subpart  will  be 
inserted  in  t^e  deed,  security 
instruments,  loan  agreement/resolution, 
assumption  agreement,  and/or 
reamortization  agreement,  as 
appropriate  with  the  advice  of  OGC. 

§  1 965.21 5    Borrower  reiection  of  incentive 
offer — approving/disapproving  prepayment 

(a)  Approving  or  disapproving 
prepayments.  If  the  borrower  rejects  the 
incentive  offer  and  indicates  a 

E reference  to  prepay,  prepayment  may 
a  approved  in  accordance  with 
paragraph  (d)  of  this  section  within  180 
days  of  the  decision  that  the 
prepayment  can  be  accepted  if  the 
determinations  required  in  paragraph  (c) 
of  this  section  can  be  made.  Exhibit  E 
of  this  subpart  provides  additional 
guidance  for  making  the  necessary 
determinations.  The  State  Director  or 
other  designated  official  in  the  National 
Office,  with  the  recommendation  of  the 
Servicing  Official,  will  make  the 
decision  to  either  approve  or  disapprove 
the  prepayment  request. 

(b)  Determining  the  need  for  housing. 
(1)  The  Servicing  Office  or  other 
designated  office  will  review  the 
following,  using  exhibit  E  of  this 
subpart  as  a  guide: 

(ij  Local  market  conditions; 

(ii)  Information  submitted  as  support 
for  the  prepayment  request; 

(iii)  Responses  to  the  30-day  tenant 
comment  period; 

(iv)  the  effect  of  the  prepayment  on 
minorities,  handicapped  individuals, 
and  families  with  children;  and 

(v)  Any  other  relevant  information. 

(2)  The  results  of  the  determination  of 
need  will  be  documented  in  the  case 
file. 

(c)  Conditions  under  which 
prepayment  may  be  approved.  In  certain 
instances,  prepayment  may  be  approved 
after  a  borrower  has  rejected  the 
incentive  offer.  If  the  decision  is  made 
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to  approve  a  prepayment  request, 
restrictive-use  provisions  will  be 
inserted  in  the  deed,  deed  of  release  or 
satisfaction,  if  the  project  is  determined 
to  be  needed  under  the  provisions  of  the 
following  paragraphs  (l)(i)  and  (ii)  of 
this  section.  The  borrower  will  also 
execute  the  applicable  restrictive-use 
agreement.  If  the  project  has  section  8 
assistance,  the  local  HUD  Area  Office 
must  be  notified.  To  determine  whether 
a  prepayment^ffer  can  be  approved,  the 
following  decision  steps  must  be 
followed  by  the  Servicing  Office: 

(1)  The  loan  is  not  currently  subject  to 
restrictive-use  provisions  nor 
prohibition  on  prepayment.  To 
determine  whether  a  loan  not  subject  to 
restrictive-use  provisions  or  prohibition 
on  prepa)rment  may  prepay,  and  if  so, 
what  restrictions  must  be  inserted  in  the 
release  documents,  the  following 
determinations  must  be  made. 

(i)  If  the  Servicing  Office  cannot  make 
the  determination  that  housing 
opportunities  to  minorities  will  not  be 
materially  affected  as  a  result  of  the 
prepayment,  the  borrower  may  prepay  if 
the  borrower  agrees  to  the  following 
restrictions  and  inclusion  of  the 
applicable  restrictive  language  foimd  in 
paragraph  (A)  or  (B)  of  ejdiibit  A-4  of 
this  subpart,  and  to  execute  the 
applicable  Restrictive-Use  Agreement 
found  in  exhibit  G-2  or  G-3  of  this 
subpart; 

(A)  Maintain  the  housing  for  low-  and 
moderate-income  people  for  a  minimum 
period  of  20  years  from  the  date  of  the 
closing  of  the  last  loan  or  servicing 
action.  At  the  end  of  the  restrictive-use 
period,  offier  to  sell  the  housing  to  a 
qualified  nonprofit  organization  or 
public  agency  in  accordance  with 
paragraph  (e)(9)  of  this  section  and 
paragraph  (A)  of  exhibit  A-4  of  this 
subpart;  or 

(B)  If  20  years  from  the  date  of  the 
closing  of  the  last  loan  or  servicing 
action  has  already  lapsed,  offer  to  sell 
the  housing  to  a  qualified  nonprofit 
organization  or  public  agency  in 
accordance  with  paragraph  (e)(9)  of  this 
section  and  paragraph  (B)  of  exhibit  A- 
4  of  this  subpart; 

(ii)  If  the  Servicing  Office  determines 
that  housing  opportimities  to  minorities 
will  not  be  materially  affected  as  a  result 
of  prepayment,  but  that  there  is  an 
inadequate  supply  of  safa,  decent,  and 
affordable  rental  housing  within  the 
market  area,  the  borrower  may  prepay  if 
the  borrower  agrees  to  the  following 
restrictions  and  inclusion  of  the 
applicable  restrictive-use  language 
found  in  paragraph  (C)  of  exhibit  A-4  of 
this  subpart  and  agrees  to  execute  the 
Restrictive-Use  Agreement  found  at 
exhibit  G-4  of  this  subpart: 


Maintain  the  housing  for  current 
eligible  tenants  in  occupancy  as  of  the 
date  of  the  prepayment  for  the  UfiB  of  the 
project  or  until  the  current  tenants  are 
no  longer  eligible  for  the  housing  under 
FmHA  regulations,  or  the  tenants 
choose  to  vacate  of  their  own  will.  The 
owner  will  ensure  the  tenants  will  not 
be  displaced  due  to  a  change  in  the  use 
of  the  housing,  an  increase  in  the  rental 
or  other  charges  as  a  result  of  the 
prepayment,  or  a  decrease  in  income. 
Existing  tenants  are  protected  to  ensiire 
that  none  experience  new  or  increased 
rent  overburden  until  each  voluntarily 
moves  fi^m  the  project. 

(iii)  If  the  Servicing  Office  determines 
that  housing  opportunities  to  minorities 
will  not  be  materially  affected  as  a  result 
of  prepajnnent,  and  that  there  is  an 
adequate  supply  of  safe,  decent,  and 
affordable  rental  housing  within  the 
market  area  for  the  foreseeable  fut\ire, 
the  borrower  may  prepay  without 
restrictions.  The  provisions  of  paragraph 
(c)(3)  of  this  section  will  apply. 

(2)  The  loan  is  subject  to  restrictive- 
use  provisions  and  the  borrower  agrees 
to  continue  to  adhere  to  the  provisions 
after  prepayment.  In  accordance  with 
exhibit  A-3  of  this  subpart,  the 
borrower  agrees  to  continue  to  maintain 
the  housing  in  accordance  with  the 
restrictions  already  in  effect.  The 
borrower  must  also  agree  to  execute  the 
Restrictive-Use  Agreement  found  at 
exhibit  G-1  to  this  subpart. 

(3)  It  is  determined  by  FmHA  that 
restrictions  are  not  needed.  If  actions  in 
accordance  with  §  1965.206  (b)(2)  of  this 
subpart  and  paragraph  (e)(3)  of  this 
section  have  been  taken  to  ensure  that 
alternative  rental  housing  will  be  made 
available  to  each  tenant  upon 
displacement,  the  prepayment  may  be 
accepted  without  restrictions  if: 

(i)  For  loans  not  subject  to  restrictive- 
use  provisions  nor  prohibition  on 
prepayment,  it  is  determined  by  FmHA 
that  housing  opportunities  for 
minorities  will  not  be  materially 
affected  as  a  result  of  the  prepayment. 
Exhibit  E  of  this  subpart  wi  11  be  used  to 
assist  in  making  this  determination. 

(ii)  For  loans  subject  to  restrictive-use 
provisions,  it  is  determined  Federal  or 
other  financial  assistance  provided  to 
residents  will  no  longer  be  provided, 
due  to  no  feult,  action  or  lack  of  action 
on  the  part  of  the  borrower.  If  a 
borrower  applies  to  have  restrictions 
removed  after  prepayment  because 
Federal  or  other  financial  assistance  will 
no  longer  be  provided,  the  restrictions 
will  be  released  only  if  the  loss  of 
Federal  or  other  financial  assistance 
could  not  have  been  reasonably 
anticipated  at  the  time  of  acceptance  of 
the  prepayment. 


(iii)  Regardless  of  whether  or  not  the 
loan  is  subject  to  restrictive-use 
provisions,  a  determination  is  made  by 
FmHA  that  there  is  no  longer  a  need  for 
the  housing  (in  accordance  with  exhibit 
E  of  this  siibpart). 

(4)  Projects  with  both  LH  loans  and 
grants.  If  a  prepayment  is  accepted  on 
an  LH  loan  for  a  project  which  also  has 
an  LH  grant,  restrictive-use  provisions 
for  the  project  may  be  released  only 
under  the  conditions  specified  in  the 
Grant  Agreement. 

(5)  Documentation.  Thorough 
documentation  of  the  reasons  and 
decision  to  approve  prepayment  will  be 
entered  in  the  casefile  and  appended  to 
the  prepayment  report.  Any  additional 
materials  used  to  reach  the  decision  will 
be  included  in  the  casefile. 

(d)  Borrower  notification  of  approval 
or  disapproval  of  prepayment.  The 
Servicing  Office  or  other  designated 
office  will  notify  the  borrower  as  to 
whether  the  prepayment  has  been 
approved  or  disapproved  within: 

ll)  15  days  of  the  borrower's  rejection 
of  an  incentive  offer  for  loans  not 
subject  to  restrictive-use  provisions  nor 
prohibited  from  prepayment;  or 

(2)  60  days  of  a  complete  prepayment 
request  by  a  borrower  subject  to 
restrictive-use  provisions. 

(e)  Processing  acceptance  of 
prepayment.  After  approval  of  a 

E repayment,  the  following  actions  must 
8  taken: 

(1)  Completion  of  the  prepayment 
report  and  notification  of  the  National 
Office.  If  prepayment  is  approved,  the 
Servicing  Office  or  other  designated 
office  will  complete  a  prepayment 
report  in  the  format  of  exhibit  B  of  this 
subpart,  and  submit  the  report  with  all 
documentation  on  each  prepaid  loan  to 
the  State  Director  or  other  designated 
official  for  indefinite  retention.  Any 
information  for  the  report  supplied  by 
the  borrower  must  include 
dooimentation  and  verification  by  the 
Servicing  Office.  For  prepayment  of  on- 
farm  labor  housing  units,  only  items 
relevant  to  the  on-farm  units  need  be 
completed.  The  State  Office  will  notify 
the  National  Office  in  the  format  of 
FmHA  Guide  Letter  1965-E-l  (available 
in  any  FmHA  office)  indicating  that  the 
prepayment  has  been  accepted.  A  copy 
of  the  prepayment  report  will  be 
included  in  the  materials  forwarded  to 
the  National  Office. 

(2)  Notify  interested  agencies.  All 
interested  agencies  notified  in 
accordance  with  §  1965.206  (b)(4)  of  this 
subpart  will  be  notified  of  the  decision 
to  accept  the  prepayment.  Agencies 
which  may  aid  displaced  tenants  will  be 
advised  of  any  anticipated 
displacement,  the  level  at  which  post- 
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prepayment  rants  will  be  set  and  any 
restrictive-use  provisions  which  will 
remain  in  the  deeds  of  release.  Other 
agencies  will  be  advised  that  no  offer  to 
sell  will  be  made. 

(3)  Notify  tenants.  The  Servicing 
Office  will  send  an  additional  notice  to 
tenants  at  least  60  days  prior  to  the 
prepayment.  The  prepayment  may  not 
take  place  less  than  60  days  from  the 
tenant  notification  or  180  days  from  the 
initial  notification  imless  an  exception 
is  allowed  in  accordance  with  paragraph 
({H2)  of  this  section.  Tenant  notices  will 
be  sent  certified  mail  to  each  tenant  and 
also  posted  at  the  project  in  public 
areas.  Copies  of  the  notice  will  remain 
posted  at  the  project  imtil  the 
prepayment  is  accepted  and  all  existing 
tenants  voluntarily  vacate  their  units. 
The  notice  and  attachments  will  contain 
all  of  the  following  information 
appropriate  for  the  prepayment  action 
and  any  other  relevantinformation 
necessary  to  allow  ten^tts  to  make 
informed  choices  (FmHA/Cuide  Letter 
1965-E-3  (available  in/uiy  FmHA 
office]  and  attachments  are  provided  as 
a  guide  for  this  purpos^.  The  notice 
vrill  contain  the  following  applicable 
statements  and  information: 

(i)  All  relevant  information 
concerning  the  prepavment  has  been 
reviewed  and  FmHA  nas  decided  to 
accept  the  prepayment  on  (date). 

(ii)  Fully  detailed  reason(s)  describing 
why  the  prepayment  was  approved. 
Also  include  the  reasons  for  acceptance 
of  the  prepayment  in  less  than  180  days 
(if  applicable). 

(iii  J  At  the  time  of  prepayment,  rents 
are  expected  to  be  $ 

(iv)  ilie  tenant  will  be  affected  by  this 
change  on  (date  the  tenant's  current 
lease  expires,  date  of  the  prepayment  or 
other  mandated  date,  whichever  is 
later.) 

(v)  (The  following  statement  should 
be  included  if  the  loan  is  being  prepaid 
but  will  retain  restrictive-use 
provisions.)  All  cxurent  eligible  tenants 
may  continue  to  occupy  the  housing 
until  the  tenants  dedde  to  voluntarily 
move,  the  tenants  no  longer  meet 
eligibility  requirements  or  the 
restrictive-use  provisions  expire  on 
(insert  expiration  date),  whichever  is 
sooner.  The  rents  of  current  eligible 
tenants  may  not  be  increased  as  a  result 
of  current  owner  actions  to  exceed 
levels  which  create  new  or  increased 
rent  overburden  as  established  by 
FmHA  regulations,  in  accordance  with 
title  V  of  the  Housing  Act  of  1949. 
during  the  period  of  eligible  tenant 
occupancy  during  the  restricted  period. 
However,  declines  in  tenant  income 
shall  not  require  corresponding 
reductions  in  nnt  levels.  A  tenant,  or 


those  wishing  to  occupy  the  housing  (if 
applicable),  as  well  as  the  Government, 
may  seek  miforcement  of  the  provisions. 
Annual  income  recertifications  will 
continue  to  be  required  in  order  to 
protect  eligible  tenant  rents.  The 
preceding  requirements  are  binding  on 
the  current  owner  and  any  successors  in 
interest. 

(vi)  (The  following  statement  should 
be  included  if  the  project  has  project- 
based  section  8  rents.)  Eligible  tenant 
rents  will  continue  to  be  subsidized  by 
the  Department  of  Housing  and  Urban 
Development  (HUD)  until  (insert  the 
date  the  section  8  contract  expires).  (If 
applicable,  include  the  following.)  If 
section  8  subsidies  are  not  continued 
after  (insert  the  date  the  section  8 
contract  expires),  the  owner  of  the 
project  will  continue  eligible  tenant 
rents  at  levels  that  will  not  create  or 
increase  rent  overburden  until  (insert 
date  the  restrictive-use  expires. 
However,  declines  in  tenant  income 
shall  not  require  corresponding 
reductions  in  rent  levels. 

(vii)  (The  following  statement  should 
be  Included  if  project-based  HUD 
section  8  or  other  subsidies  will  expire 
prior  to  2  years  after  the  prepayment) 
Eligible  tenants  currently  residing  in  the 
project  who  may  subsequently  be 
displaced  or  experience  rent  overburden 
due  to  the  prepayment  may  qualify  for 
certain  protections.  The  following 
protections  are  available  to  eligible 
tenants  who  believe  they  have 
experienced  displacement  or  rent 
overburden: 

(A)  Letters  of  Priority  Entitlement 
(LOPE)  to  other  FmHA  housing.  Tenants 
may  apply  for  LOPEs  up  until  the  day 
the  tenants'  rents  are  scneduled  to  be 
increased.  These  letters  will  be  valid  for 
60  days  after  issuance,  All  LOPEs  will 
be  issued  in  accordance  with  title  VI  of 
the  Qvil  Rights  Act  of  1964,  as  codified 
in  subpart  E  of  part  1901  of  this  chapter. 

(B)  Tenants  currently  receiving  rental 
assistance  (RA)  will  be  able  to  continue 
to  receive  RA  if  they  move  to  other 
FmHA  financed  housing  in  which  they 
are  eligible  for  RA. 

(C)  Tenants  choosing  to  stay  in  their 
units  after  prepayment  and  pay  higher 
rents,  with  or  without  Federal,  State  or 
other  subsidy,  are  entitled  to  do  so. 
unless  evicted  for  a  cause  unrelated  to 
prepayment. 

(viii)  Eligible  tenants  residing  in 
prepaying  projects  will  also  be  sent: 

(A)  A  list  of  project  names,  locations, 
number  of  apartments,  senior  citizen  or 
family  designation,  and  unit  sizes  of 
other  FmHA  projects  in  the  market  area. 

(B)  The  names  and  locations  of  other 
subsidized  housing:  and 


(C)  Addresses  and  telephone  numbers 
of  the  applicable  HUD  area  office,  and 
other  agencies  which  administer 
housing  subsidies  or  aid  in  relocation 
anywhere  in  the  market  area. 

fix)  Tenants  will  be  allowed  to  review 
the  information  used  to  make  any  of  the 
determinations  regarding  acceptance  of 
the  prepayment,  prepayment  rent 
increases  and  alternatives  to 
prepayment. 

(4)  Issue  LOPEs.  Upon  request  by  a 
tenant  for  an  LOPE,  the  Servicing 
Official  will  prepare  the  letter  and 
forward  the  letter  to  the  tenant  (FmHA 
Guide  Letter  1965-E-4  (available  in  any 
FmHA  office)  may  be  used  as  a  guide), 
llie  LOPE,  which  is  to  be  addressed  to 
FmHA  borrowers,  will  include: 

(i)  A  tenant  with  an  LOPE  has  60  days 
to  apply  in  writing  to  other  FmHA 
projects  in  anv  location  in  the  country. 

(ii)  A  tenant  with  an  LOPE  is  to  be 
placed  at  the  top  of  all  waiting  lists  in 
FmHA  projects  applied  to,  which  have 
appropriate  units  the  tenant  qualifies 
for.  Such  tenants  will  follow  only  those 
tenants  with  LOPEs  who  were 
previously  placed  on  the  waiting  list. 
Handicapped  tenants  on  the  list  for 
handicapped  units  which  have 
appropriate  design  features  will 
maintain  priority  over  non-handicapped 
tenants  with  LOPEs. 

(iii)  The  tenant  will  not  be  removed 
bom  the  priority  position  on  the  waiting 
list  until  the  tenant  moves  to  a  unit 
utilizing  an  LOPE  or  is  purged  from  the 
waiting  list  in  accordance  with  exhibit 
B  or  subpart  C  of  part  1930  of  this 
chapter. 

(iv)  If  the  tenant  holding  the  LOPE  is 
receiving  RA  in  the  prepaying  project, 
and  uses  the  LOPE  to  move  to  a  Plan  II 
project  for  which  the  tenant  would 
qualify  for  RA,  the  RA  will  be 
transferred  to  the  project  to  which  the 
tenant  moves.  The  RA  will  be 
reassigned  to  that  tenant  without 
competition.  RA  brought  to  a  project  by 
a  tenant  from  a  prepaying  project  will 
remain  at  the  receiving  project  if  the 
tenant  subsequently  moves  to  another 
FmHA  project. 

(v)  If  the  tenant's  current  security 
deposit  of  (a  specified  amount)  has  not 
been  released  by  the  prepaying  project 
by  the  date  a  tenant  moves,  the  new 
landlord  will  be  encouraged  to  defer 
collection  of  the  new  secxirity  deposit 
imtil  the  tenant's  ciurent  deposit  is 
refunded,  even  if  the  date  of  release  is 
after  the  date  the  tenant  occupies  the 
new  imit. 

(S)  Approval  of  tenant  leases.  Prior  to 
accepting  the  prepayment,  the  Servicing 
Office  will  also  review  and  approve  a 
modified  tenant  lease  to  be  used  for  all 
protected  tenants  during  any  applicable 
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rostrictive-use  period.  This  lease  will 
explain  the  restrictive-use  provisions, 
who  is  protected,  describe  the  limits  on 
rents  during  the  period  of  restrictions, 
explain  that  no  tenant  can  have  a  lease 
renewal  denied  for  other  than  "good 
cause"  (which  cannot  include  income 
level),  that  charges,  rules  and 
regulations,  and  services  may  not 
change  substantially  from  those 
aplicable  at  present,  and  explain  all 
other  provisions  necessary  to  protect 
affected  tenants  including  Fair  Housing 
Act  Amendment  provisions.  The  lease 
shall  retain  provisions  for  annual 
income  certification.  The  approved 
lease,  with  signatures  of  both  the 
borrower  and  FmHA,  will  be 
maintained  by  the  Servicing  Office  until 
expiration  of  the  restrictive-use  period, 
although  FmHA  will  not  be  responsible 
for  monitoring  compliance.  If  the  owner 
wishes  to  make  subsequent 
modifications  to  the  lease,  FmHA  will 
review  the  lease  to  ensure  that  none  of 
the  modifications  are  contrary  to  the 
intent  of  this  regulation. 

{6J  Borrower  responsibilities  after 
prepayment.  Prior  to  accepting  the 
prepayment,  the  Servicing  Official  will 
meet  with  the  borrower  to  discuss 
borrower  obligations  under  restrictive- 
use  and  fair  housing  provisions 
remaining  in  effect  after  the  prepayment 
is  accepted.  The  Servicing  Official  will 
review  the  applicable  restrictive-use 
requirements,  if  any,  in  detail  with  the 
borrower.  In  particular,  the  Servicing 
Official  will  explain  that  the  applicable 
provisions  of  subpart  C  of  part  1930  of 
this  chapter  specific  to  tenant  rights  and 
relations  shall  remain  in  effect  during 
the  restrictive-use  period.  Owners  of 
prepaid  projects  will  be  responsible  for 
ensiu"ing  that  rental  procedures, 
verification  and  certification  of  income 
and/or  employment,  lease  agreements, 
rent  or  occupancy  charges,  and 
termination  and  eviction  remain 
consistent  with  the  provisions  set 
fcrthin  subpart  C  of  part  1930  of  this 
chapter,  and  also  adhere  to  applicable 
local,  State,  and  Federal  laws.  The 
borrower  will  be  informed  that  it  is  the 
borrower's  responsibility  to  obtain 
FmHA  concurrence  witli  any  changes  to 
the  preceding  rental  procedures  that 
may  deviate  from  those  approved  at  the 
time  of  the  prepayment  prior  to 
implementing  the  changes.  Any  changes 
proposed  must  be  consistent  with  the 
objectives  of  the  program  and  the 
regulations.  Documentation,  including 
annual  income  recertifications,  shall  he 
maintained  to  evidence  compliance  in 
the  event  there  is  a  future  complaint  or 
audit.  The  former  borrower  must  be  able 
to  document  that  acceptable  waiting 


lists  were  maintained,  units  were  rented 
to  appropriate  tenants,  and  rents  were 
established  at  appropriate  levels  in 
accordance  with  the  applicable 
restrictive-use  provisions.  The  former 
borrower  roust  also  agree  to  make  the 
documentation  available  for 
Government  inspection  upon  request. 
The  former  borrower  and  any  successors 
in  interest  will  be  required  to  provide 
the  following  signed  and  dated 
certification  to  the  applicable  Servicing 
Office  or  other  designated  office  within 
30  days  of  the  beginning  of  each 
calendiir  year  for  the  full  period  of  the 
restrictive-use  provisions: 

(Name  of  OMmer)  certifies  that  (name  of 
project)  is  being  operated  in  compliance  with 
the  restrictive-use  provisions  contained  in 
(applicable  release  docimient)  and  the 
Restrictive-Use  Agreement  which  set  forth 
certain  requirements  for  operation  of  the 
project  for  the  benefit  of  low-  and  moderate- 
income  people  in  conformance  with 
applicable  FmHA  regulations  (Name  of 
borrower)  understands  that  failure  to  operate 
the  projuct  in  conformance  with  the 
restrictive-use  provisions  may  cause  a  tenant 
or  the  Government  to  seek  enforcement  of  the 
provisions. 

The  borrower  must  also  agree  to  execute 
the  applicable  Restrictive-Use  Agreement 
found  at  exhibits  G-1  thru  4  to  this  Subpart. 

(7)  Servicing  Office  responsibilities 
after  prepayment.  Upon  prepayment, 
the  Servicing  Office  will  send  a  notice 
to  all  tenants  informing  the  tenants  of 
the  acceptance  of  the  prepayment.  The 
borrower  will  be  notified  that  a  copy  of 
the  notice  must  be  posted  and 
maintained  in  public  areas  in  the  project 
until  all  restrictive-use  provisions 
expire.  FmHA  Guide  Letter  1965^^5 
(available  in  any  FmHA  office)  will  be 
used  for  the  notice.  The  Servicing  Office 
or  other  designated  office  will  monitor 
receipt  of  the  certaification  referred  to  in 
paragraph  (e)(6)  of  this  section  and 
maintain  case  files  on  the  prepaid 
project  until  such  time  as  the  restrictive- 
use  provisions  expire.  The  Servicing 
Office  or  other  designated  office  will 
take  such  actions  as  necessary  to  follow- 
up  on  receipt  of  the  annual 
certifications  from  each  prepaid 
borrower.  If  the  Servicing  Office  is 
unable  to  obtain  borrower  cooperation, 
the  Servicing  Office  shall  refer  the  case 
to  the  State  Office  for  transmittal  to  the 
National  Office  for  further  servicing 
guidance  and/or  enforcement  actions. 

(8)  Payment  in  full  and  release  of 
security.  Prior  to  releasing  security 
instruments,  FmHA  must  be  certain  that 
full  payment  has  been  received. 
Security  instruments  will  be  released  in 
accordance  with  §  1965.90  (b)  of  subpart 
B  of  part  1965  of  this  chapter. 

(9)  Sale  to  nonprofit  organization  or 
public  agency  at  end  of  restrictive-use 


period.  Borrowers  who  are  subject  to  the 
restrictive-use  provisions  contained  in 
paragraph  (A)  or  (B)  of  Exhibit  A-4  of 
this  subpart  are  required  to  attempt  to 
sell  the  project  to  a  nonprofit 
organization  or  public  agency  at  the  end 
of  the  rastrictive-use  pwiod.  Advertising 
the  project  for  sale  will  be  carried  out 
in  the  same  manner  and  time  period  as 
required  for  sale  to  nonprofits  or  public 
agencies  within  the  prc^ram  as  stated  in 
§  1965.216  (b),  (c),  and  (d)  of  this 
subpart.  Advertising  will  be  conducted 
for  a  minimum  of  180  days  beginning  at 
least  6  months  prior  to  the  expiration  of 
the  restrictive-use  period.  If  6  months 
do  not  remain  between  the  date  of 
prepayment  and  the  end  of  the 
restrictive-use  period  the  project  will  be 
advertised  for  sale  for  a  minimum  of  180 
days. 

(0  Denial,  postponement,  waiver,  or 
withdrawal  of  prepayment  request. 

(1)  Denial  of  prepayment  request. 
Borrowers  for  whom  there  is  no 
prohibition  on  prepayment  will  be 
denied  a  reqtiest  to  prepay  if  the 
conditioif(s  required  for  prepayment 
stated  i^  paragraph  (c)  of  this  section 
and  exhibit  E  of  this  subpart  cannot  be 
met,  pr  if  information  submitied  with 
the  prepayment  request  to  prepay,  the 
Servicing  Official  will  send  a  letter  to 
the  borrower  stating  the  reasons  for  the 
denial  and  the  right  to  appeal  the 
rejection,  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter  and 

§§  1965.213  and  1965.215  and  exhibits 
D  and  E  of  this  subpart.  The  letter 
denying  the  prepayment  reuest  may 
revise  the  original  incentive  offer  if  new 
information  documenting  the  loss  the 
borrower  may  suffer  if  not  allosed  to 
prepay  has  been  brought  to  the  attention 
of  the  Servicing  Office.  If  a  letter  is  sent 
offering  a  revised  incentive,  rights  to 
appeal  the  denial  will  not  be  included. 

(2)  Postponement  of  prepayment 
requests.  Prepayment  requests  will  be 
denied  if  the  request  was  received  less 
than  180  days  in  advance  of  the  project 
prepayment  date  imless  the  Servicing 
Office  determines  that  there  is  sufficient 
time  to  consider  tenant  comments, 
verify  information  submitted  with  the 
prepayment  report,  and  verify  that  all 
tenant  leases  are  extended  for  a  180-day 
period  from  the  date  of  the  prepayment 
request  and  include  current  rents  and 
conditions.  Prepayment  will  be 
postponed  if  necessary  to  allow 
sufficient  time  for  the  second  tenant 
notification  to  be  sent  at  least  60  days 
prior  to  the  prepayment,  unless  all 
tenant  leases  are  extended  to  the  end  of 
the  60  days,  and  at  least  30  days  has 
passed  since  the  first  notification  letters 
were  sent.  The  extension  of  tenant 
leases  does  not  substitute  for  the 
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insMtion  of  restrictive-uae  provisions  in 
the  ralease  documents  or  for  allowing 
sufficient  time  for  tenant  comments. 

(3)  Withdrawal  or  cancelation  of 
piepayment  requests.  Piepevment 
autnorization  will  be  cancelled  if  the 
prepayment  is  not  received  within  180 
days  of  the  final  approval  of  the 
prepayment. 

(^  Borrower  appeals  of  prepayment 
disapproval.  The  borrower  may  appeal 
the  decision  to  deny  prepayment 
without  restrictive-use  provisions 
within  30  days  of  the  receipt  of  the 
rejection,  in  accordance  with  subpart  B 
of  part  1900  of  this  chapter.  The 
incentive  offer  may  be  appealed  at  the 
same  time  if  the  borrower  chooses. 
Tenants  will  be  notified  if  a  borrower 
appeal  is  pending,  given  the  right  to 
send  written  testimony  to  the  appeal 
officer,  and  have  one  representative  at 
the  apoeal  hearing.  If  the  decision  to 
deny  prepayment  is  upheld  or  the 
incentive  offer  is  modified,  the  borrower 
will  be  given  an  additional  30  days  to 
respond  to  the  incentive  ofier.  Based 
upon  the  borrower  response  and 
wnether  the  loan  is  subject  to 
restrictive-use  provisions,  the  Servicing 
Office  will  act  in  accordance  with 
appropriate  sections  of  this  subpart. 
Borrowers  subject  to  restrictive-use 
provisions  will  not  be  granted  appeal 
rights. 

I198U16    Borrower  not  aubieet  to 
raetrictive-4jee  provWoM  nor  prohibWon 
on  prapeymenl,  no  inoentwe  ■greeinent  w 
reached  and  prepeynent  csnnot  be 


In  instances  where  the  borrower  is  not 
subject  to  restrictive-use  provisions  and 
no  incentive  agreement  can  be  reached 
between  FmHA  and  the  borrower,  and 
the  prepayment  cannot  be  accepted 
under  §  1965.215  and  Exhibit  E  of  this 
subpart  because  a  need  remains  for  the 
housing,  the  borrower  will  be  required 
to  offer  to  sell  the  project  to  a  nonprofit 
organization  or  public  agency.  The 
following  steps  will  be  taken: 

(a)  Determination  affair  market  value. 
Within  60  days  of  the  termination  of  any 
appeals  or  the  decision  to  deny 
prepayment  if  no  appeal  was  requested, 
the  fair  market  value  of  the  project  as 
unsubsidized  conventional  housing  will 
be  determined.  The  value  arrived  at  will 
result  from  two  appraisals.  One 
appraisal  will  be  the  appraisal 
contracted  and  paid  for  by  FmHA  that 
was  used  to  establish  the  incentives 
previously  offisred.  The  second 
appraisal  will  be  obtained  and  paid  for 
by  the  borrower.  Both  appraisals  will  be 
conducted  by  qualified  independent 
appraisers  in  accordance  witn  FmHA 
Instruction  1922-B  (available  in  any 


FmHA  office).  If  the  fair  market  values 
arrived  at  are  within  10  percent  of  each 
other,  the  Servicing  Office  and  the 
borrower  will  negotiate  to  arrive  at  a 
mutually  acceptable  value.  If  the  values 
differ  by  more  than  10  percent,  the 
independent  appraisers  will  be  asked  to 
review  their  appraisals  to  determine  if 
the  values  can  be  reconciled  to  within 
10  percent.  If  FmHA  and  the  borrower 
are  unable  to  negotiate  a  mutually 
acceptable  vaTue  or  the  appraisers  are 
unable  to  reconcile  their  appraisals 
within  30  days  of  the  completion  of  the 
appraisals,  the  State  Office  and  the 
borrower  will  jointly  select  a  third 
independent  qualified  appraiser  whose 
appraisal  will  oe  binding  on  FmHA  and 
the  borrower.  The  third  appraisal  will 
be  completed  within  60  days  of 
selection  of  the  appraiser.  The  cost  of 
the  third  appraisal  shall  be  divided 
evenly  between  FmHA  and  the 
borrower. 

(b)  Efforts  to  market  and  sell  the 
project  to  nonprofit  organizations  or 
public  agencies.  Once  the  fair  market 
value  of  the  project  has  been 
established,  the  borrower  is  to  attempt 
to  market  the  project  to  nonprofit 
organizations  and  public  agencies.  The 
following  actions  are  to  take  place: 

(1)  The  Servicing  Official  is  to  provide 
the  borrower  with  a  list  of  nonprofit 
organizations  and  public  agencies 
which  have  notified  FmHA  of  their 
interest  in  purchasing  projects  that  are 
attempting  to  prepay.  The  list  will 
include  nonprofit  organizations  and 
public  agencies  that  have  notified  the 
FmHA  Servicing,  State,  and  National 
Offices  of  their  interest. 

(2)  The  Servicing  Official  will  instruct 
the  borrower  to  contact  each  nonprofit 
organization  and  public  agency  on  the 
list  within  10  days  of  establishing 
project  fair  market  value.  The  sequence 
of  contacting  nonprofit  organizations 
and  public  agencies  is  set  forth  in 
paragraphs  (b)(3)  (i)  and  (ii)  of  this 
section.  Materials  notifying  nonprofit 
organizations  and  public  agencies  of  the 
project's  availability  will  include 
sufficient  information  regarding  the 
project  and  its  operation  for  interested 
purchasers  to  make  an  informed 
decision.  If  an  interested  purchaser 
requests  additional  information 
concerning  the  project,  the  borrower 
shall  promptly  provide  the  requested 
materials. 

(3)  The  borrower  must  advertise  and 
offer  to  sell  the  project  for  a  minimum 
of  180  days.  The  borrower  may  choose 
to  suspend  advertising  and  other  sales 
efforts  while  eligibility  of  an  interested 
purchaser  is  determined.  However,  if 
the  purchaser  is  determined  to  be 
ineligible,  the  borrower  must  resume 


advertising  until  a  minimum  of  180 
days  has  passed.  The  borrower  may 
satisfy  the  180-day  requirement  by 
continuing  advertising  and  sales  efforts 
during  the  eligibility  review  of  an 
interested  purchaser.  If  additional  offers 
are  received  during  this  time  period,  the 
offers  will  be  reserved  as  back-up  offera 
until  the  eligibility  determination  of  the 
initial  purchaser  is  completed. 

(i)  Sales  preference  to  local  nonprofit 
organizations  or  public  agencies.  The 
borrower  will  first  advertise  the  project 
for  sale  to  qualified  local  nonprofit 
organizations  or  public  agencies  as 
defined  in  §  1965.202  of  this  subpart. 
The  Servicing  Official  will  be 
responsible  for  determining  that  all 
appropriate  means  for  contacting  such 
organizations  have  been  utilized 
including  local  media,  and  all  necessary 
information  provided.  Exclusive 
advertising  to  local  nonprofit 
organizations  and  public  agencies  must 
continue  for  a  minimum  of  60  days.  If 
more  than  one  qualified  nonprofit 
corporation  or  public  agency  submits  an 
offer  to  purchase  the  project,  a  local 
nonprofit  organization  or  public  agency 
must  be  given  preference  over  a  regional 
or  nationwide  organization,  regardless 
of  when  offers  to  purchase  are  received. 

(ii)  Advertising  to  regional  or 
nationwide  orgpnizations.  If  no 
qualified  local  nonprofit  organization  or 
public  agency  is  found  to  purchase  the 
housing  within  the  first  60  days,  the 
Servicing  Official  will  authorize  the 
borrower  to  advertise  for  an  existing 
qualified  national  or  regional  nonprofit 
organization  to  purchase  the  housing. 
Advertising  must  begin  between  60  and 
120  days  afier  advertising  to  local 
organizations  began.  Advertisements 
will  be  placed,  as  appropriate,  in 
national  housing  publications  and  other 
media  determined  appropriate  by  the 
State  Office  or  other  designated  office, 
including  those  serving  minority  groups 
exclusively. 

(c)  Qualifications  of  nonprofit 
borrower  to  purchase.  Notwithstanding 
the  requirements  of  §  1944.21  l(a)(10)  of 
subpart  E  of  part  1944  of  this  chapter, 
nonprofit  organizations  for  the  purpose 
of  this  paragraph  need  not  be  broadly- 
based  (unless  qualifying  as  a  local 
nonprofit  organization  as  defined  in 
§  1965.202  of  this  subpart)  nor 
organized  solely  to  provide  housing. 
Nonprofit  organizations  determined 
qualified  to  buy  the  housing  through 
this  procedure  must: 

(1)  Be  capable  of  managing  the 
housing  and  related  facilities  for  its 
remaining  useful  life,  either  by  self 
management  or  th^-ough  a  management 
agent. 
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(2)  Agree  that  no  subsequent  transfor 
of  the  housing  and  related  fiuilities  will 
be  permitted  during  the  remaining 
usehU  Ufe  of  the  housing  and  related 
facilities  unless  the  FmHA 
Administrator  determines  that  the 
transfer  will  further  the  provision  of 
housing  and  related  facilities  for  low- 
income  families  or  persons,  or  there  is 
no  longer  a  need  for  such  housing  and 
related  facilities.  Generally,  transfers 
between  qualified  nonprofit 
organizations  and/or  public  agencies 
will  be  acceptable.  However,  under  no 
condition  will  a  transfer  be  approved  to 
an  entity  in  which  the  nonprofit 
transferor  or  a  member  of  the  nonprofit 
entity  holds  an  ownership  interest. 

(3)  Agree  to  obligate  itself  and 
successors  in  interest  to  maintain  the 
housing  for  very  low-  and  low-income 
families  or  persons  for  the  remaining 
useful  life  of  the  project  and  related 
facilities,  althou^  no  currently  eligible 
moderate-income  tenants  will  be 
required  to  move.  The  provision  in 
exhibit  A-2  of  this  subpart  will  be  used 
and  inserted  in  the  deed,  security 
instrument,  loan  agreement/resolution 
and/or  assumption  agreement,  as 
appropriate. 

(4)  Show  financial  feasibility  of  the 
project  including  anticipated  funding  to 
be  authorized  in  accordance  with 

§  1965.217(d)  of  this  subpart.  Financial 
feasibility  may  also  include  any  regular 
RA  or  debt  forgiveness  RA  allocations 
which  can  reasonably  be  anticipated  to 
be  available  for  the  project  at  the  time 
of  the  transfer. 

(5)  Have  no  identity  of  ownership  or 
controlling  interest,  regardless  of  degree, 
except  as  management  agent  between: 

(i)  Officers  or  directorate  persons  or 
parties  with  a  material  interest  (or 
persons  or  parties  related  to  any  person 
or  party  with  such  interest)  in  loans 
financed  under  section  515  that  have 
been  prepaid;  and 

(ii)  Officers  or  directorate  persons  or 
parties  with  a  material  interest  (or 
persons  or  parties  related  to  any  person 
or  party  with  such  an  interest)  in  the 
purchasing  entity. 

(6)  Evidence  compliance  with 
paragraph  (c)(5)  of  this  section.  An 
officer  legally  authorized  to  execute 
documents  on  behalf  of  the  purchasing 
nonprofit  entity  shall  execute  the 
following  statement: 

(Name  of  purchasing  nonprofit  entity) 
certifies  that  no  officer  or  directorate  of 
(name  of  purchasing  nonprofit  entity)  has 
been  a  person  or  party  with  a  material 
interest  (or  persons  or  parties  related  to  any 
person  or  party  with  such  interest)  in  any 
loans  finanoBd  under  section  515  that  have 
been  prepaid. 


(d)  Priority  between  nonprofit 
ot^nixations  and  public  agencies.  If 
more  than  one  qualified  organization  or 
public  agency  submits  an  offer  to 
purchase  the  project,  the  following 
criteria,  in  descending  order  of 
importance,  will  be  used  to  establish 
priority: 

(1)  Local  nonprofit  organizations  and 
public  agencies  have  priority  over 
regional  and  national  nonprofit 
organizations  and  public  agencies; 

(2)  Nonprofit  organizations  and  public 
agencies  with  the  most  successful 
experience  in  developing  and  managing 
subsidized  housing;  and 

(3)  Nonprofit  organizations  and  public 
agencies  with  the  longest  experience  in 
developing  and  managing  subsidized 
housing. 

11965.217   ProeeeelngepplloHonsloc 
trarwfers  to  nonprofit  corporsttons  or 
public  agendae. 

(a)  Determining  eligibility.  After  an 
option  to  purchase  is  signed  between  a 
borrower  and  nonprofit  corporation  or 
public  agency,  the  purchasing 
organization  will  file  a  complete 
application  in  accordance  with 

§  1965.65  (f)  of  subpart  B  of  this  part. 
FmHA  will  make  a  determination  of  the 
eligibility  of  the  borrower  and  feasibility 
of  the  proposed  transfer  and  subsequent 
loan.  Consolidation  and  reamortization 
of  the  loans  will  be  considered  when  a 
transfer  takes  place. 

(b)  Appeal  rights  when  a  purchaser  is 
not  selected.  If  a  nonprofit  organization 
or  public  agency  is  not  accepted  by 
FniHA  to  purchase  the  project  because 
the  piutibaser  is  found  to  be  ineligible, 
the  transfer  is  found  to  be  not  feasible 
or  because  the  organization  has  lower 
priority  than  another  applicant  in 
accordance  with  §  1965.216  (b),  (c),  or 
(d)  of  this  subpart,  appeal  rights  will  be 
given  to  the  applicant  organization  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter. 

(c)  Authorization  for  transfer.  When 
the  transfer  and  loan(s)  are  ready  to  be 
obUgated,  the  National  Office  will  be 
notified  in  the  format  of  FmHA  Guide 
Letter  1965-E-l  (available  in  any  FmHA 
office).  If  the  loan  will  exceed  the  State 
Director's  approval  authority,  the  entire 
case  file  shall  be  sent  to  the  National 
Office  for  review.  The  National  Office 
will  give  approval  authority  and 
authorize  funding  for  purchase  of 
projects  which  have  complied  with  the 
provisions  outlined  in  this  section. 
Subject  to  the  nationwide  maximum 
funding  allowed,  the  authorizations  will 
be  issued  in  date  order  the  complete 
prepayment  request  was  received  by  the 
Servicing  Office. 


(d)  Special  loans  and  grants  available 
to  nonprofit  organixations  and  public 
agencies.  Loans  and  giants  are  available 
to  nonprofit  organizations  and  public 
agencies  to  purchase  and  assist  in  the 
purchase  of  prepaying  projects  and  to 
pay  first  year  operating  expenses.  Loans 
to  nonprofit  organizations  and  public 
agencies  may  not  exceed  102  percent  of 
the  fair  market  value  of  the  protect. 
Grants  for  costs  related  to  purcnasing  a 
project  may  not  exceed  $10,000. 

(1)  Loans  to  nonprofit  organiMotionM 
and  public  agencies.  Loans  to  nonprofit 
organizations  or  public  agencies  %iriU  be 
approved  in  accordance  with  subpart  B 
of  part  1944  of  this  chapter  for  the 
following  purposes: 

(i)  A  loan  sufficient  to  enable  the 
nonprofit  organization  or  public  agency 
to  purchase  a  project  at  the  fair  market 
value; 

(ii)  With  proper  jtistification,  first  year 
operating  expenses  not  to  exceed  2 
percent  of  the  project's  appraised  fair 
market  value  if  current  operating  funds 
are  not  sufficient. 

(2)  Special  advances  to  nonprofit 
organizations  or  public  agencies  to 
cover  costs  related  to  purchasing  a 
project.  A  grant  may  be  made  to  a 
nonprofit  organization  or  public  agency 
to  cover  any  direct  costs,  other  than  the 
purchase  price,  incurred  by  the 
organization  or  agency  in  purchasing 
and  assuming  responsibility  for  a 
project  and  related  facilities.  To  be 
eligible  for  grant  funds,  the  organization 
or  agency  must  be  able  to  obtain  an 
accepted  purchase  offer  for  a  project 
offered  for  sale  by  a  borrower  under 

§  1965.216  of  tills  subpart. 

(i)  Grant  purposes.  EUgible  purposes 
of  the  grant  include: 

(A)  Direct  costs  to  the  organization  or 
agency  that  are  based  on  written 
estimates  for  legal  fees  for  purchasing 
the  project,  architectural  fees,  and/or 
other  expenses  as  described  in 

§  1944.222  of  subpart  E  of  part  1944  of 
this  chapter  and  as  authorized  by  the 
State  Director.  Legal  fees  for  organizing 
the  entity  are  not  an  elicible  cost; 

(B)  Fees,  for  technicaiassistance 
received  firom  a  nonprofit  organization, 
with  housing  and/or  community 
development  experience,  to  assist  the 
organization  or  agency  in  the  packaging 
of  the  loan  docket  and  project  as  well 
as  legal,  technical,  and  professional  faes 
incurred.  Legal  fees  for  organizing  the 
entity  are  not  an  eligible  cost.  FnJiA 
will  allow  payments  to  eligible 
organizations  packaging  applications 
without  discrimination  because  of  race, 
color,  religion,  sex.  national  origin,  age. 
familial  status,  or  handicap  if  such  an 
organization  has  authority  to  contract. 
The  packaging  organization  may  not 
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represent  or  be  associated  with  anjrone 
else,  other  than  the  purchasing 
nonprofit  organization  or  pubUc  agency, 
who  may  benefit  in  any  way  in  the 
proposed  transaction. 

(ii)  Administrative  requirements.  The 
following  policies  and  raguktioos  apply 
to  grants  made  under  this  secdon: 

Ca)  The  policies  and  regulations 
contained  in  subpart  S  of  part  1940  of 
this  chapter  apply  to  grantees  under  this 
subpart. 

(B)  The  policies  and  regulations 
contained  in  subpart  Q  of  part  1940  of 
this  chapter  apply  to  grantees  under  this 
subpart. 

(C)  The  grantee  will  retain  tecords  for 
three  years  from  the  date  Standard  Form 
(SF)-269A,  "Financial  Status  Report,"  is 
submitted.  The  records  will  be 
accessible  to  FmHA  and  other  Federal 
officials  in  accordance  with  7  CFR  part 
3015. 

P)  Annual  audits  will  be  remiired  if 
the  grantee  has  received  more  man 
$25,000  of  Federal  assistance  in  the  year 
in  which  the  grant  funds  were  received. 
The  audits  will  be  due  13  months  after 
the  end  of  the  fiscal  yeer  in  indiich  funds 
were  received. 

{!)  States.  State  agencies,  at  units  of 
general  local  government  will  complete 
an  audit  in  accordance  vrith  7  CFR  parts 
3015  and  3016  and  OMB  Qrcular  A- 
128. 

[2)  Nonprofit  organizations  will 
complete  an  audit  in  accordance  with  7 
OH  part  3015  and  OMB  Qrcular  A- 
133. 

(iii)  Obtaining  payment  for  costs.  To 
obtain  advance  funds  or  rein^bursement 
of  costs,  the  nonprofit  organization  or 
public  agency  must: 

(A)  Submit  to  the  appropriate  FmHA 
Servicing  Office  SF-270,  "Request  for 
Advance  or  Reimbursement."  for  an 
amount  not  to  exceed  $104)00; 

(B)  Submit  a  copy  of  the  accepted 
purchase  offer  or  option  to  purdiase  and 
assume  responsibility  fat  a  prepaying 
project  and  related  facilities; 

(Q  As  soon  as  possible  alter  obtaining 
an  accepted  purchase  ofiiar  or  option, 
submit  a  complete  transfer  and  loan 
package  (if  applicable),  as  described  in 
§  1965.65  of  subpart  B  of  part  1965  of 
this  chapter  for  transfers  and  subpart  B 
of  part  1944  of  this  chapter  for  loans  to 
purchase  the  project: 

(D)  If  less  than  $10,000  is  advanced  or 
reimbursed  at  the  time  of  submittal  of 
the  grant  application  package  and  the 
appUcant  expects  that  further  advances 
or  reimbursements  may  be  needed, 
additional  funds  may  be  requested  so 
long  as  the  total  advanced  or  reimbursed 
does  not  exceed  $10,000.  SF-270  will  be 
used  to  request  additional  advances  or 
requests  for  reimburaemenL  If  advance 


funds  are  requested,  the  amount 
requested  may  not  exceed  the  amoimt 
the  grantee  expects  to  use  during  the  30 
days  following  receipt  of  the  advance. 
The  final  draw  advance  or  request  for 
reimbursement  shall  not  be  later  than 
the  closing  date  of  the  transfer  and  loan 
and  thaW  be  submitted  on  SF-270; 

(E)  Fully  document  all  requests  for 
advances  with  line  item  estimates  on 
SF-270.  Requests  for  reimbursement 
shall  be  documented  with  itemized  bills 
or  receipts  for  each  itam  listed  on  SF- 
270: 

(F)  Include  SF-269A  wiUi  the  grant 
application  if  the  entire  amount  of  the 
grant  is  being  requested  at  that  time.  If 
the  grant  will  be  advanced  or 
reimbursed  in  more  than  one  draw,  SF- 
269 A  will  be  submitted  with  the  final 
draw; 

(G)  Include  a  signed  statement  for  all 
grant  applications  which  states, 
"Neither  the  organization  nor  any  of  its 
employees  are  associated  with  or 
represent  anyone  in  this  transaction 
other  than  the  applicant." 

(iv)  Accessing  grants.  The  following 
actions  will  be  taken  by  FmHA  when  a 
grant  application  is  received: 

(A)  The  FmHA  Approval  Official  will 
review  each  grant  application  package 
for  the  amount  authorized.  The  FmHA 
Approval  Official  will  execute  and 
distribute  Form  FmHA  1944-51, 
"Multiple  Family  Housing  Obligation 
Fund  Analysis,"  in  accordance  with  the 
Forms  Manual  Insert; 

(B)  The  Servicing  Official  will  be 
responsible  for  reviewing  the  eligibility 
of  costs  estimated  to  be  incurred  or 
submitted  for  reimbursement; 

(Q  A  grant  agreement,  prepared  in 
substantially  the  same  format  as  exhibit 
F  of  this  subpart  and  authorized  by 
grant  resolution,  will  be  dated  and 
executed  by  the  applicant  on  the  date  of 
grant  closing.  The  executed  agreement 
will  be  filed  in  the  casefile. 

(D)  A  grant  resolution  authorizing  the 
appropriate  officers  of  the  applicant  to 
execute  the  grant  agreement  will  be 
adopted  by  the  applicant's  board  of 
directors  or  other  form  of  governing 
body.  A  certified  copy  is  to  be  submitted 
to  FmHA  for  die  file. 

(e)  Servicing  Office  actions  when  a 
transfer  and  subsequent  loan  is 
authorized.  When  notified  by  the  State 
Office  that  the  National  Office  has 
authorized  the  transfer  and  subsequent 
loan,  the  Servicing  Office  will: 

(1)  Submit  the  assumption  to  the  State 
Office  for  approval  in  accordance  with 

§  1965.65  of  subpert  B  of  this  chapter. 

(2)  Transfer  any  RA  associated  with 
the  project  to  the  transferee  in 
accordance  vrith  paragraph  XV  B 1  of 
Exhibit  E  of  subpart  C  of  part  1930  of 


this  chapter  unless  debt  forgiveness  RA 
is  used  to  replace  current  project  RA. 

(3)  Notify  tenants  that  prepayment  of 
the  loan  will  not  be  taking  place  and  to 
whom  the  ownership  of  the  housing  is 
being  transferred.  The  notification 
should  state  that  any  rent  increases 
resulting  from  the  transfer  and  loan  will . 
be  processed  in  accordance  with 

§  1965.204  (b)  of  this  subpart. 

(4)  Transfer  all  existing  loans  in  the 
project  on  new  rates  and  terms  and 
consolidate  and  reamortize,  if  necessary, 
to  maintain  project  feasibility  and 
reduce  rental  subsidy  payments. 

(5)  Ensure  that  all  delinquent 
accounts  are  brought  current,  cost  items 
paid  in  full,  project  accounts  brought 
oixrent  and  transferred  with  the  project, 
and  all  taxes  and  liens  paid  or  prorated 
at  closing  as  applicable.  Deferred 
maintenance  identified  in  previous 
inspections  must  be  acceptably 
completed  before  the  transferor  may 
retain  any  equity. 

(6)  Insert  the  restrictive-use 
provisions  contained  in  Exhibit  A-2  of 
this  subpart  in  the  deed,  seciuity 
instruments,  loan  agreement/resolution, 
assumption  agreement,  and/or 
reamortization  agreement,  as 
appropriate. 

(0  Rental  subsidies.  No  transfer  will 
be  approved  unless  there  is  sufficient 
RA  available  for  every  tenant  who 
would  experience  rent  overburden  after 
the  transfer,  assuming  that  all  units 
vacated  will  continue  to  be  filled  by 
very  low  or  low-income  tenants. 
Sufficient  debt  forgiveness  RA  (DFRA), 
must  be  authorized  for  obligation  in 
accordance  with  paragraph  V  C  of 
exhibit  E  of  subpart  C  of  part  1930  of 
this  chapter,  when  authorization  to 
process  the  loan  is  givenr  The  National 
Office  will  advise  the  State  Office 
whether  RA  will  be  transferred  with  the 
project  or  if  RA  will  be  suspended  and 
transferred  to  another  project  within  the 
State  when  authorization  to  process  the 
transfer  is  given.  If  the  latter  is  chosen, 
all  RA  needs  at  the  project  will  be  met 
witiiDFRA. 

11965.218    Accepting  prepayment  when 
nonprofit  organizations  do  not  apply  to 
purchase  or  funds  are  not  avalM>le. 

Borrowers  not  subject  to  restrictive- 
use  provisions  or  prohibitions  on 
prepayment  may  prepay  without 
restrictions  within  120  days  of  meeting 
either  of  the  following  requirements. 

(a)  No  offer  to  purchase. 

(1)  At  least  180  days  have  passed 
since  the  offer  to  sell  to  a  local  nonprofit 
organization  or  public  agency  began  and 
the  advertisement  continued  for  the  full 
180  days: 


UMI 


Federal  Register  /  Vol.  58,  No.  138  /  Wednesday,  July  21,  1903  /  Rules  and  Regulations      38943 


(2)  The  project  has  been  offered  to 
regional  and  national  organizations  for 
at  least  a  6d-day  period  of  the  180  days; 

(3)  Documentation  is  provided 
showing  that  all  organizations  whose 
names  were  provided  by  the  District  or 
State  Office  were  contacted  in 
accordance  with  §  1965.216  (b)  of  this 
subpart  and  offered  the  hoiuing  for 
purchase; 

(4)  No  qualiRed  nonprofit 
organization  has  made  a  bona  fide  offer 
to  purchase  the  pro{>erty  for  the 
appraised  fair  market  value.  Note:  (An 
offer  will  be  considered  to  be  bona  fide 
if  there  is  a  written  offer  to  purchase  the 
project  at  fair  market  value,  even  if  the 
off^er  is  contingent  on  FmHA  funding 
when  no  funding  is  available.);  and 

(5)  Funds  have  been  available  for  the 
purpose  of  carrying  out  a  transfer/sale 
during  this  period. 

(b)  Funds  are  not  available.  A 
borrower  may  be  allowed  to  prepay 
even  if  an  eligible  nonprofit 
organization  or  public  agency  has 
ofi^ered  to  purchase  the  project  if  the 
following  lack  of  funding  exists.  Ail 
funds  for  funding  nonprofit 
organizations  and  public  agencies  for 
the  purpose  of  purchasing  any  project  in 
the  country  must  have  been  exhausted 
for  a  period  of  15  months.  This 
determination  is  not  related  to  the 
length  of  time  the  particular  project  has 
been  on  the  waiting  list.  The  National 
Office  will  periodically  advise  State 
Offices  of  the  status  of  the  waiting  list 
and  the  availability  of  funds. 

11965.219    FmHAproceMingof 
prapayment 

When  a  prepayment  is  accepted  in 
accordance  with  §  1965.218  of  this 
subpart,  the  Servicing  Office  will 
process  the  prepayment  in  accordance 
with  the  applicable  provisions  of 
§  1965.215  (e)(1),  (2),  (3).  (4).  and  (8)  of 
this  subpart. 

Sf1965.220-1965J21    IRaaarvad] 

11965.222    Viotationsofraatrictiva-4iaa 
proviaiona. 

Should  the  Servicing  Office  receive  a 
written  complaint  or  become  otherwise 
aware  of  a  violation  of  the  prepayment 
restrictive-use  provisions  set  out  in 
exhibit  A-3  or  A-4  of  this  subpart  or  the 
Restrictive-Use  Agreements  set  out  in 
exhibits  G-1  thru  4  of  this  subpart  by 
the  owner  of  a  previously  FmHA- 
financed  project,  the  following  actions 
will  be  taken: 

(a)  The  complainants  will  be  informed 
that  they  may  pursue  enforcement 
through  the  courts. 

(b)  The  Servicing  Office  or  other 
designated  office  will  conduct  a 
preliminary  evaluation  of  the  complaint. 


This  evaluation  may  necessitate  the 
gathering  of  additional  information. 
Should  the  preliminary  evaluation 
indicate  the  complaint  is  not  valid,  the 
complainant  will  be  so  informed. 
Should  the  preliminary  evaluation 
indicate  the  complaint  is  or  may  be 
valid,  then  the  complaint,  all  facts 
gathered,  an  evaluation  report,  and 
Servicing  Office  recommendation  will 
be  forwarded  to  the  State  Office  or  other 
designated  office  for  review  and  action. 

(c)  If  the  State  Office  or  other 
designated  office  detennines  that  a 
violation  of  the  restrictive-use 
provisions  has  likely  ocoirred,  the 
Administrator  will  be  notified.  The 
State  Office  or  other  designated  office 
will  ask  the  OGC  to  provide  advice  in 
such  cases  and,  if  appropriate,  refer  the 
case  to  the  Department  of  Justice  or 
other  appropriate  agency  for 
enforcement.  A  copy  of  any  complaint 
requesting  enforcement  of  the 
restrictive-use  provisions  submitted  to 
the  Department  of  Justice  or  other 
appropriate  agency  should  also  be 
forwarded  to  the  Administrator. 

§1965.223    Raiationshlpwithaccalaratlon 
of  accounts,  bankruptcy,  foreclosura,  or 
Inventory  proparti«a. 

(a)  Acceleration  of  accounts. 
Accelerations  of  accounts  will  be 
prepared  in  accordance  with  FmHA 
Guide  Letters  1955-A-l  or  1955-A-2 
(available  in  any  FmHA  office).  Any 
FmHA  loan  made  after  December  21, 
1979,  prepaid  in  response  to  an 
acceleration  of  the  account  will  be 
required  to  have  the  appropriate 
restrictive-use  language  inserted  in  the 
deed  of  release  or  satisfaction,  as 
appropriate  upon  the  advice  of  OGC 
Any  FmHA  loan  made  on  or  before 
December  21, 1979,  with  payment-in- 
full  made  in  response  to  an  acceleration 
of  the  account,  will  be  required  to  have 
the  appropriate  restrictive-use  language 
inserted  on  the  instrument  recorded  in 
the  real  estate  records,  as  appropriate 
upon  the  advice  of  OGC.  only  if  the 
payment  occurs  within  1  year  after  the 
borrower  had  initiated  a  request  to 
prepay  the  loan(s).  The  restrictions  used 
vrill  be  those  contained  in  exhibit  A-3 
of  this  subpart  for  loans  subject  to 
restrictive-use  provisions  or  prohibited 
fi^m  prepaying.  The  restrictive-use 
period  will  extend  for  the  remaining 
term  of  the  accelerated  loan  or  length  of 
the  existing  restrictive-use  period, 
whichever  is  applicable. 

(b)  Foreclosure.  If  a  project  is  sold  out 
of  the  program  at  a  foreclosure  sale,  the 
restrictive-use  provisions  will  be 
retained  and  added  to  the  deed  in 
accordance  «vith  exhibit  A-3  or  A-4  of 


this  subpart  and  paragraph  (a)  of  this 
section. 

(c)  Inventory  property.  Restrictiva-usa 
provisions  will  be  retained  for  projects 
taken  into  or  sold  out  of  FmHA 
inventory  in  accordance  with  exhibits 
A-1  through  A-4  of  this  subpart  and 
paragraph  (a)  of  this  sectitm,  unless  a 
determination  is  made  in  accordance 
with  §  1965.215  and  exhibit  E  of  this 
subpart  that  the  restrictions  may  be 
released  or  that  the  property  is 
determined  non-program  property. 
Tenants  will  receive  all  appropriate 
notifications  as  they  would  for 
prepaying  projects  not  being 
accelerated. 

(d)  Bankruptcy.  Bankruptcy 
proceedings  will  have  no  effect  ob 
contractual  requirement  for  restrictive- 
use. 

11965^4    Prapaymant  of  loana  eauaad  by 
advance  paymanta  on  the  account 

If  the  loan  on  a  project,  in  which  the 
last  loan  to  build  or  acquire  new  units 
was  obligated  prior  to  December  IS, 
1989,  reaches  or  falls  below  six 
remaining  payments  due  to  borrower 
voluntary  advance  payments  or 
mandatory  extra  payments  required  by 
FmHA  regulation  or  law,  the  borrower 
will  be  notified  that  the  final  payment 
on  the  account  cannot  be  accepted 
luiless  a  prepayment  request  is  made. 
FmHA  will  inkirm  the  borrower  that,  by 
law,  prepayment  regulations  must  be 
^followed  for  all  loans  requesting 
prepayment  subsequent  to  enactment  of 
the  law.  The  borrower  will  be  required 
to  submit  all  applicable  information 
required  by  §  1965.205  of  this  subpart 
and  complete  all  applicable  actions 
required  by  this  suopart  before  a  final 
payment  can  be  accepted. 

SS  1965.225-1965^48    [RaaarvMf] 

11965^49    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  the 
Administrator  finds  that  application  of 
such  requirement  would  adversely 
affect  the  interest  of  the  Government, 
adversely  afiect  the  accomplishment  of 
the  purposes  of  the  RRH  or  LH 
programs,  or  result  in  undue  hardship 
on  the  tenants  by  applying  the 
requirements.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director.  The  State  Director 
will  submit  the  request  supported  by 
data  that  demonstrates  the  adverse 
impact,  citing  the  particular 
requirement  involved  and 
recommending  proper  alternative 
course(s)  of  action,  and  outlining  how 
the  adverse  impact  could  be  mitigated. 
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Exception  to  any  requirament  may  also 
be  initiated  by  the  Assistant 
Administrator  for  Housing.     I 

I1965.2S0    0MB  control  iMimtar. 

The  reporting  and  recordkeeping 
requiraments  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  0MB  control 
number  0575-0155.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  5  minutes  to 
5  hours  per  response,  with  an  average  of 
1.3  hours  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Qearance 
Officer.  OIRM,  room  404-W. 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (ONffl 
control  number  0575-0155).  ^ 
Washington,  DC  20503.  i 

Exhibito  to  Subpart  E  j 

Exhibit  A-1— Required  Clauses  for 
Active  Borrowers  With  Projects  Subject 
to  Restrictive-Use  Provisions  as  a 
Result  of  Specific  Loan  Making  or  Loan 
Servicing  Actions 

The  following  Multi-Family  Housing 
projects  are  subject  to  restrictive-use 
provisions  as  set  forth  in  their  loan 
doounents  or  security  instruments; 

(a)  All  loans  approved  between  December 
21, 1979,  and  December  15, 1989; 

(b)  Subsequent  loans  not  made  to  build  or 
acquire  new  units  approved  on  or  after 
December  15, 1989; 

(c)  Any  loans  approved  prior  to  December 
21, 1979,  and  subsequently  made  subject  to 
restrictive-use  provisions  due  to  a  servicing 
action  (e.g..  transfer,  reamortization, 
consolidation)  as  described  in  subpart  B  of 
part  1965  of  this  chapter,  or  an  incentive  to 
deter  prepayment  of  the  loan  as  described  in 
this  subpart 

All  loans  or  servicing  actions  meeting  the 
above  criteria  with  prepayment  incentives 
obligated  or  approved  after  the  effective  date 
of  this  regulation,  will  be  subject  to  the 
following  restriction.  The  restriction  will  be 
inserted  in  the  deed,  conveyance  instrument, 
loan  agreementyresolution,  assumption 
agreement,  interest  credit  agreement,  or 
reamortization  agreement,  as  appropriate. 
The  restrictions  are  applicable  for  a  term  of 
20  years  from  the  date  on  which  the  last  loan 
was  dosed  or  made  subject  to  such 
restrictions  as  a  result  of  a  servicing  action 
or  incentive  to  not  prepay. 

"The  borrower  and  any  successors  in 
interest  agree  to  use  the  housing  for  the 
purpose  of  housing  people  eligible  for 
occupancy  as  provided  in  section  514  or 


Mctian  515  of  title  V  of  the  Housing  Act  of 
1949,  ■•  unandad,  and  FmHA  regulations 
than  extant  during  this  20  year  period 
beginning  (the  data  tlia  last  loan  on  the 

Kject  is  obligated,  or  data  the  project  was 
made  subject  to  the  prepayment 
restrictive-uae  provisions  as  a  result  of 
serviidng  actions  or  incentive  to  not  prepay 
the  loan,  authorized  under  this  subpart  or 
other  subparts).  Until  (date),  no  eligible 
person  occupying  the  housing  shall  be 
required  to  vacate,  or  any  eligible  person 
wishing  to  occupy  shall  be  denied  occupancy 
without  caiiae.  The  borrower  will  be  released 
from  these  obligations  before  that  date  only 
when  the  Government  determines  that  there 
is  no  longer  a  need  for  such  housing,  or  that 
such  other  Hnancial  assistance  provided  the 
residents  of  such  housing  will  no  longer  be 
provided  due  to  no  fault,  action  or  lack  of 
action  on  the  part  of  the  borrower.  A  tenant 
or  individual  wishing  to  occupy  the  housing 
may  seek  enforcement  of  this  provision,  as 
well  as  the  Government." 

Exhibit  A-2 — Required  Clauses  for 
Proiects  Made  Subiect  to  Restrictive-use 
Provisions  When  a  Loan  Is  Transferred 
to  a  Nonprofit  Organization  or  Public 
Agency  to  Avert  Prepayment 

Multi-Family  Housing  projects  made 
subject  to  restrictive-use  provisions  because 
of  a  transfer  and  subsequent  loan  to  a 
nonprofit  organization  or  public  agency  in 
order  to  avert  prepayment  of  the  loan  as 
described  inlhis  subpart  are  subject  to 
restrictions  which  are  set  forth  in  the  loan 
instruments  or  security  agreements.  Loans 
meeting  the  preceding  conditions  with 
prepayment  incentives  obligated  after  the 
effective  date  of  this  regulation  will  be 
required  to  have  the  following  restriction 
inserted  in  the  deed,  conveyance  instrument, 
loan  resolution,  and  assumption  agreement, 
as  applicable; 

"The  borrower  and  any  successors  In 
interest  agree  to  use  the  housing  for  the 
purpose  of  housing  very  low-  and  low- 
income  people  eligible  for  occupancy  as 
provided  in  Farmers  Home  Administration 
regulations  then  extant  during  the  remaining 
useful  life  of  the  project  A  tenant  or  person 
wishing  to  occupy  the  housing  may  seek 
enforcement  of  this  provision  as  well  as  the 
Government.  Throughout  the  remaining 
useful  life  of  this  project,  no  eligible  person 
occupying  or  wishing  to  occupy  the  housing 
shall  be  required  to  vacate  or  be  denied 
occupancy  without  cause.  Rents,  other 
chai^ges,  and  conditions  of  occupancy  will  be 
set  to  meet  these  conditions.  The  borrower 
will  be  released  during  such  period  from 
these  obligations  only  when  the  Government 
determines  that  there  is  no  longer  a  need  for 
such  housing,  at  that  such  other  financial 
assistance  provided  to  the  residents  of  such 
housing  will  no  longer  be  provided  due  to  no 
feult,  action  or  lack  of  action  on  the  part  of 
the  borrower." 

The  restrictions  are  intended  to  protect 
only  very  low-  and  low-income  individuals 
and  femilies  for  the  remaining  useful  life  of 
the  project,  unless  the  Government  subsidy  is 
removed  without  cause  or  it  is  determined 
there  Is  no  longer  a  need  for  the  housing. 
These  restrictions  will  not  be  superceded  by 


new  restrictions  imposed  by  subsequent 
transfers.  Eligible  moderate-income  tenants 
living  at  the  project  at  the  time  of 
prepayment  will  not  be  required  to  move  as 
a  rrault  of  the  restrictions.  Moderate-income 
applicants  tot  the  housing  will  continue  to 
retain  priority  over  ineligible  applicants  for 
the  housing. 

Exhibit  A-3 — Required  Qauses  for 
Prepaid  Projects  Which  Were  Subject  to 
Restrictive-Use  Prorisions  Prior  to  the 
Prepayment 

The  required  clauses  contained  in  this 
exhibit  pertain  to  the  following  multi-fomily 
projects,  unless  an  exception  to  the 
restrictive-use  provisions  have  been  granted 
in  accordance  with  this  subpart; 

(a)  Any  loan  on  the  project  obligated 
between  December  21, 1979,  and  December 
15, 1989,  or  subsequent  loan  not  made  to 
build  or  acquire  new  units  approved  on  or 
after  December  15, 1989; 

(b)  Any  loan  made  subject  to  restrictive-use 
provisions  as  a  result  of  a  transfer, 
consolidation,  or  reamortization  as  set  forth 
in  this  subpart; 

(c)  Any  loan  made  subject  to  restricitive- 
use  provisions  as  a  result  of  accepting  an 
incentive  to  not  prepay  as  set  forth  in  this 
subpart; 

(d)  Any  loan  previously  subject  to 
restrictive-use  provisions  being  accelerated. 

The  preceding  projects  may  only  be 
prepaid  if  the  title  to  the  real  property  is 
made  subject  to  the  following  restrictive-use 
provisions  and  incorporated  in  the  security 
releases.  The  borrower  will  also  be  required 
to  execute  the  Restrictive-Use  Agreement 
found  at  exhibit  G-1  to  this  subpart. 

"The  owner  and  any  successors  in  interest 
agree  that  the  housing  located  on  this 
property  will  be  used  only  as  authorized 

under  section  514  or  515  of  title  V  of  the 

Housing  Act  of  1949,  as  amended,  and  7  CFR 
part  1965,  subpart  E,  or  other  regulations 
then  extant  until  (insert  date  shown  on 
existing  restrictive-use  provisions).  A  tenant 
or  applicant  for  occupancy  may  seek 
enforcement  of  this  provision  as  well  as  the 
Government.  During  the  restricted  period,  no 
eligible  person  occupying  or  wishing  to 
occupy  the  housing  shall  be  required  to 
vacate  or  be  denied  occupancy  without 
cause.  Rents,  other  charges,  and  conditions  of 
occupying  will  be  set  so  that  the  effect  will 
not  differ  from  what  would  have  been,  had 
the  project  remained  in  the  FmHA  program. 
The  owner  agrees  to  keep  a  notice  posted  at 
the  project,  and  in  a  visible  place  available 
for  tenant  inspection,  for  the  remainder  of  the 
restrictive-use  period,  stating  that  the  project 
is  to  be  used  in  accordance  with  the  Housing 
Act,  and  that  management  practices  and 
rental  rates  will  be  consistent  with  those 
necessary  to  maintain  the  project  for  (insert 
"low-  and  moderate-income"  or  "very  low- 
and  low-income"  as  shown  on  existing 
restrictive-use  provisions)  tenants  for  the 
remainder  of  the  restrictive-use  period." 

The  provisions  provide  protections  to  the 
same  categories  of  tenants  who  were 
protected  while  the  loan(s)  were  in  effect,  to 
the  same  extent  that  the  tenants  %vere 
protected  prior  to  the  prepayment  and  for  the 


UMI 
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length  of  time  remainltig  under  the 
resfrictions  prior  to  the  prepayment 

Exhibit  A-4— Requirad  CUusas  for 
Prepaid  Pro|ecU  Which  Became  Subject 
to  Restrictive^Use  Provisions  at  the 
Time  of  Prepayment 

Multi-Family  Housing  pn^acta  which  wen 
not  tul^ect  to  restrictive-use  provicionc  prior 
to  prepayment  may,  generally,  only  be 
prepaid  if  the  title  to  the  real  property  ia 
made  subject  to  one  of  the  following 
restrictive-use  provisions  and  the  provisicms 
are  filed  writh  the  security  releases.  The 
restrictive-use  provisions  apply  to  all  loans 
made  prior  to  December  21, 1979,  that  were 
not  subsequently  made  subject  to  restrictive- 
use  provisions  as  a  result  of  servicing  actions 
after  December  21, 1979.  The  restrictions  will 
also  be  used  for  sales  of  projects  at 
foreclosure  ftv  {Hojects  not  previously  subject 
to  restrictive-use  provisions.  The  conditions 
for  which  restrictive-use  provisions  are  not 
required  are  set  forth  in  $  1965.215  of  this 
subpart. 

(A)  20-year  Restrictive-Use  Provisions. 
These  provisions  are  used  when  the  owner 
agrees  to  restrictive-use  provisions  for  a 
minimum  of  a  20-year  period,  and  agrees  to 
offer  to  sell  the  assisted  housing  and  related 
facilities  to  a  qualified  nonprofit  organization 
or  public  agency  in  accordance  %vith  Farmers 
Home  Administration  (FmHA)  regulation 
upon  termination  of  the  20-year  period.  The 
period  is  calculated  from  the  date  on  which 
the  last  loan  for  the  project  was  obligated  or 
applicable  servicing  action  taken.  The 
borrower  will  also  be  required  to  execute  the 
Restrictive-Use  Agreement  found  at  exhibit 
G-2  to  this  subpart. 

"The  owner  and  any  successors  in  interest 
agree  to  use  the  housing  as  required  in  7  CFR 
part  1965,  subpart  E  or  other  regulations  then 
extant  during  this  20-year  period  beginning 
(date  of  the  last  loan  or  servicing  action]  fm 
the  purpose  of  housing  low-  and  moderate- 
income  people  eligible  for  occupancy.  A 
tenant  or  applicant  for  housing  may  seek 
enforcement  of  this  provision,  as  well  as  the 
Government.  Prior  to  (date  period  ends)  no 
eligible  person  occupying  or  wishing  to 
occupy  the  housing  shall  be  required  to 
vacate  or  be  denied  occupancy  without 
cause.  Rents,  other  charges,  and  conditions  of 
occupancy  will  be  established  to  meet  these 
conditions  such  that  the  effect  will  not  diffw 
from  what  would  have  been,  had  the  project 
remained  in  the  FmHA  program.  The  owner 
also  agrees  to  keep  a  notice  posted  as  the 
project  for  the  remainder  of  the  restrictive- 
use  period,  in  a  visible  place  available  for 
tenant  inspection,  stating  that  the  project  is 
to  be  used  in  accordance  with  the  Housing 
Act,  and  that  management  practices  and 
rental  rates  will  be  consistent  with  those 
necessary  to  maintain  the  project  for  the 
protected  population  for  the  remainder  of  the 
restrictive-use  period,  At  the  expiration  of 
this  period  encUng  (date),  the  housing  and 
related  facilities  will  be  ofi'ered  for  sale  to  a 
qualified  nonprofit  organization  or  public 
agency,  as  determined  by  FmHA." 

(B)  Loans  Over  20  Years  Old.  These 
provisions  are  used  when  all  loans  were 
obligated  and  applicable  servicing  actions 
took  place  for  the  project  over  20  y^iars  prior 


to  the  prepayment,  and  the  owner  enters  into 
an  agreement  to  immediately  attempt  to  ofilBr 
the  project  for  sale  to  a  nonprofit 
organization  or  public  agency  in  accordance 
with  $  1965.216  of  this  subpart  The  borrower 
will  also  be  required  to  execute  the 
Restrictive-Use  Agreement  found  at  exhibit 
G-3  of  this  subpart 

"The  owners  and  any  successors  in  interest 
agree  to  immediately  offer  to  sell  the  housing 
and  related  &cilities  to  a  qualified  nonprofit 
organization  or  public  agency,  as  determined 
by  Farmers  Home  Administration." 

(C)  Current  Tenants  Restrictive-Use 
Provisions.  These  provisions  are  used  when 
the  owner  enters  into  an  agreement  that  no 
current  tenants  will  be  displaced  due  to  a 
change  in  the  use  of  the  housing  or  an 
increase  in  rental  or  other  charges,  as  a  result 
of  the  prepayment,  for  as  long  as  the  current 
tenants  wish  to  remain  at  the  project  The 
provisions  may  only  be  used  iif  it  is 
determined  by  FmHA  that  the  conditions 
specified  in  this  subpart,  addressing  the 
effect  of  prepayment  on  minorities, 
handicapped  individuals,  and  families  with 
children  in  the  project  and  market  aree,  can 
be  met,  allowing  an  exception  from  the 
requirement  to  offer  the  project  to  sale  to  a 
nonprofit  organization  or  public  body.  The 
borrower  will  also  be  required  to  execute  the 
Restrictive-Use  Agreement  found  at  exhibit 
G-4  to  this  subpart 

"The  owner  and  any  successors  in  interest 
agree  to  use  the  housing  for  the  purpose  of 
housing  eligible  low-  and  moderate-income 
people  occupying  the  project  at  the  time  the 
prepayment  was  accepted,  as  provided  in  7 
CFR  part  1965,  subfmrt  E,  and  other 
applicable  regulations  thenlextant  No 
eligible  person  currently  occupying  the 
housing  shall  be  required  to  vacate  prior  to 
the  end  of  the  remaining  useful  life  of  the 
project  without  cause.  Rents,  other  charges, 
and  conditions  of  occupancy  %vill  be 
established  to  meet  these  conditions.  Existing 
tenants  are  protected  to  ensure  that  none 
experience  new  or  increased  rent  overburden 
until  each  voluntarily  moves  from  the 
project.  The  owner  also  agrees  to  keep  a 
notice  p>osted  at  the  project  in  a  place 
available  for  tenant  inspection,  for  the 
remaining  useful  life  of  the  project  or  until 
the  last  existing  tenant  vacates,  stating  that 
the  project  is  to  be  used  in  accordance  with 
the  Housing  Act,  and  that  management 
practices  and  rental  rates  for  current  tenants 
as  of  the  date  of  the  prepayment  will  be 
consistent  with  those  necessary  to  maintain 
the  project  for  low-  and  moderate-income 
tenants.  A  tenant  may  seek  enforcement  of 
this  provision  as  well  as  the  Government" 


Exhibit  B — Repott  on  Prqiayment 
[Rflserred] 

Exhibit  C-OieckUst  for  Reporting 
Prepajment  [Reserved] 

Exhibit  D— Methodology  Cor 
Determining  Prqiayment  Incentives 
[Reserved] 

ExhOiit  D-1— Worksheet  for  Incentive 
Calcidations  [Reserved] 

Exhibit  E— Administration  Gnidanos 
for  Making  Prqtayment  Determinations 
[Reserved] 

Exhibit  F— Prepayment  and 
Displacement  Prevention  Grant 
Agreement 

This  agreement  dated . 
.19. 


operating  under . 


.which  is  organized  and 


herein 


call  "Grantee," 

(Authorizing  Statute) 

and  the  United  States  of  America  acting 

through  the  Farmers  Home  Administration. 

Department  of  Agriculture,  herein  called 

"Grantor."  Witnesseth: 

Whereas: 

Grantee  has  determined  to  undertake  s 
project  of  acquisition  of  a  mulU-iamily 
housing  project  financed  by  the  Grantor  to 
house  rural  residents  and  has  duly 
authorized  the  undertaking  of  such  a  project 

Grantee  wishes  to  obtain  grant  fun(U  to 
assist  in  the  costs  of  acquisition  of  such 
project. 

Grantor  has  agreed  to  grant  the  Grantee  s 

sum  not  to  exceed  S 

subject  to  the  terms  and  conditions 
established  by  the  Grantor.  Provided, 
however,  that  the  proportionate  share  of  any 
grant  funds  actually  advanced  and  not 
needed  for  grant  purposes  shall  be  returned 
immediately  to  the  Grantor.  The  Grantor  may 
terminate  the  grant  in  whole,  or  in  part,  at 
any  time  it  is  determined  that  the  Grantee  has 
failed  to  comply  with  the  conditions  of  the 
grant. 

Now,  therefore.  In  consideration  of  said 
grant  by  Grantor  to  Grantee,  to  be  made 
pursuant  to  section  502  of  the  Housing  Act 
of  1949  to  cover  any  direct  costs  (other  than 
the  purchase  price]  incurred  by  the 
organization  or  agency  in  purchasing  and 
assuming  responsibility  for  the  housing  and 
related  facilities  involved,  as  defined  by 
applicable  Farmers  Home  Administration 
(FmHA)  instructions. 

Grantee  agrees  that  grantee  will:  A. 
Attempt  to  acquire  said  project  in  accordance 
with  FmHA  regulations. 

B.  If  acquired,  either  directly  or  through 
contract,  manage,  operate  and  maintain  the 
project  continuously  in  an  efficient  and 
economic  manner. 

Q  Make  services  of  said  project  available 
within  its  capacity  to  all  eligible  rural 
residents  without  discrimination  because  of 
race,  color,  religion,  sex,  age,  handicap, 
marital  or  familial  status,  or  national  origin. 
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For  more  (oedfic  nquiranwnts  Me  7  CFR 
put  15,  subparts  A  and  B. 

D.  Provida  Grantor  with  such  pariodic 
raports  as  it  may  raquira  and  panait  periodic 
inspections  of  its  operations  by  a 
representative  of  the  Grantor. 

B.  To  execute  Forms  FmHA  400-1,  "Equal 
Opportunity  Agreement,"  and  FmHA  400-4, 
"Assurance  Agreement,"  and  to  execute  any 
other  agreements  required  by  Grantor  which 
Grantee  is  legally  authorind  to  execute.  If 
any  such  form  has  been  executed  by  Grantee 
as  a  result  of  a  loan  or  transfBr  beta^  made 
to  Grantee  by  Grantor  contemporaneously 
with  the  making  of  this  grant,  another  fiinn 
of  the  same  type  need  not  be  executed  in 
connection  with  this  giant 

P.  Upon  any  default  under  its 
representations  or  agreements  set  forth  in  this 
instrument.  Grantee,  at  the  option  and 
demand  of  Grantor,  will  repay  to  Grantor 
forthwith  the  original  principal  amoimt  of 
the  grant  stated  hereinabove,  with  interest  at 
the  rate  of  5  percentum  per  annum  from  the 
date  of  the  default.  Default  by  the  Grantee 
will  constitute  termination  of  the  grant, 
thereby  causing  cancellation  of  Federal 
assistance  imder  the  grant.  The  provisions  of 
this  Grant  Agreement  may  be  enforced  by 
Grantor,  at  its  option  and  without  regard  to 
prior  waivers  by  it  of  previous  defoults  of 
Grantee,  by  judicial  proceedings  to  require 
specific  pOTfoimance  of  the  terms  of  this 
Grant  Agreement  or  by  such  other 
proceedings  in  law  or  equity,  in  either 
Federal  or  State  courts,  as  may  be  deemed 
necessary  by  Grantor  to  assure  compliance 
with  the  provisions  of  this  Grant  Agreement 
and  the  laws  and  regulations  under  which 
this  grant  is  made.  For  further  provisions 
regarding  enforcement  see  7  CFR  3016.43. 

G.  Return  immediately  to  Grantor,  as 
required  by  the  regulations  of  Grantor,  any 
grant  funds  actually  advanced  and  not 
needed  by  Grantee  for  approved  purposes. 

H.  Provide  Financial-Management  Systems, 
as  more  specifically  provided  in  7  CFR 
3016.20,  which  will  include: 

1.  Accurate,  current  and  complete 
disclosiire  of  the  Tmancial  results  of  each 
grant.  Financial  reporting  will  be  on  an 
accrual  basis. 

2.  Records  which  identify  adequately  the 
source  and  application  of  hinds  for  grant- 
supported  activities.  Those  records  shall 
contain  information  pertaining  to  grant 
awards  and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays,  and  income. 

3.  Effective  control  over  and  accountability 
for  all  funds.  Grantee  shall  adequately 
safeguard  all  such  funds  and  shall  assure  that 
they  are  used  solely  for  authorized  purposes. 

4.  accounting  records  supported  by  source 
documentation. 

I.  Retain  financial  records,  supporting 
docimients,  statistical  records,  and  all  other 
records  pertinent  to  the  grant  for  a  period  of 
at  least  3  years  after  grant  closing  except  that 
the  records  shall  be  retained  beyond  the  3- 
year  period  if  audit  findings  have  not  been 
resolved.  Microfilm  copies  may  be 
substituted  in  lieu  of  original  reconls.  The 
Grantor  and  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 


books,  documents,  papers,  and  records  of  the 
Grantee's  government  which  are  pertinent  to 
the  specific  grant  program  for  the  purpose  of 
maUng  audits,  examinations,  excerpts,  and 
transcripts. 

|.  Provide  an  audit  report  pursuant  to  7 
CFR  part  3016  prepared  in  sufficient  detail  to 
allow  the  Grantor  to  determine  that  funds 
have  been  used  in  compliance  with  the 
proposal,  any  applicable  laws  and 
regulations  and  this  Agreement. 

K.  Agree  to  accotmt  for  and  to  return  to 
Grantor  interest  earned  on  grant  funds 
pending  that  disbursements  for  program 
purposes  when  the  Grantee  is  a  unit  of  local 
government.  States  and  agencies  or 
instrumentalities  of  states  shall  not  be  held 
accountable  for  interest  earned  on  grant 
funds  pending  their  disbursement 

L  Except  as  specifically  provided  in  this 
agreement,  comply  with  the  applicable 
provisions  of  USDA's  general  grant 
regulations  set  out  in  7  CFR  part  3016. 

M.  Comply  with  the  requirements  of  7  CFR 
part  3017,  subpart  F,  relating  to  drug- free 
workplace  requirements  and  7  CFR  part  3018 
relating  to  restrictions  on  lobbying. 

Grantor  agrees  that  it:  A.  Will  make 
available  to  Grantee  for  the  purpose  of  this 
Agreement  not  to  exceed 

$ ^which  It  will 

advance  to  Grantee  in  accordance  with  the 
actual  needs  of  Grantee  as  determined  by 
Grantor. 

B.  Will  assist  grantee  with  such  assistance 
as  Grantor  deems  appropriate  in  acquiring 
the  project. 

C  At  its  sole  discretion  and  at  any  time 
may  give  any  consent,  deferment, 
subordination,  release,  satisfaction,  or 
termination  of  any  or  all  of  Grantee's  grant 
obligations,  with  or  without  available 
consideration,  upon  such  terms  and 
conditions  as  Grantor  may  determine  to  be 
(1)  advisable  to  further  the  purpose  of  the 
grant  or  to  protect  Grantor's  financial  interest 
therein  and  (2)  consistent  with  both  the 
statutory  purposes  of  the  grant  and  the 
limitations  of  the  statutory  authority  under 
which  it  is  made. 

Termination  of  This  Agreement:  This 
Agreement  may  be  terminated  for  cause  in 
the  event  of  default  on  the  part  of  the  Grantee 
as  provided  in  paragraph  F  of  this  exhibit  or 
for  convenience  of  the  Grantor  and  Grantee 
prior  to  the  date  of  completion  of  the  grant 
purpose.  Termination  for  convenience  will 
occuir  when  both  the  Grantee  and  Grantor 
agree  that  the  continuation  of  the  grant  will 
not  produce  beneficial  results  conunensurate 
with  the  further  expenditure  of  funds. 

In  Witness  Whereof  Grantee  on  the  date 
first  above  written  has  caused  these  presence 
to  be  executed  by  its  duly  authorized 

and  attested  and  its 

corporated  seal  affixed  by  its  duly  authorized 


Attest: 
By 


(tide) 
By 


(title)    

United  States  of  America  Farmers  Home 

Administration. 

By 


(fiUe) 


Exhibit  G-1— RestrictiTe-UM 
Agreement 

(To  be  used  with  exhibit  A-3  to  this 
subpart) 

(Name  of  Borrower),  herein  referred  to  as 
owner,  and  any  successors  in  interest  agree 
that  the  (Name  of  Project),  herein  referred  to 
as  housing,  nvlll  be  UMd  only  as  authorized 
under  section  514  or  515  of  title  V  of  the 
Housing  Act  of  1949,  as  amended,  and  7 
Code  ofFederal  Regulations  (CFR)  part  1965, 
subpart  E,  or  other  Farmers  Home 
Administration  (FmHA)  regulations  then  in 
existence  imtil  (Date  shown  on  existing 
restrictive-use  provisions)  for  the  purpose  of 
housing  low-  and  moderate-income  people 
eligible  for  occupancy.  A  tenant  or  applicant 
for  bousing  may  seek  enforcement  of  this 
provision,  as  well  as  the  United  States. 
During  the  restrictive  period,  no  eligible 
person  occupying  or  wishing  to  occupy  the 
nousing  shall  be  required  to  vacate  or  be 
denied  occupancy  without  cause.  Rents, 
other  charges,  and  conditions  of  occupancy 
will  be  set  so  that  the  effect  will  not  differ 
bom  what  would  have  been  had  the  project 
remained  in  the  FmHA  program.  The  owner 
also  agrees  to  keep  a  notice  posted  at  the 
project  for  the  remainder  of  the  restrictive- 
use  period,  in  a  visible  place  available  for 
tenant  inspection,  stating  that  the  project  is 
to  be  used  in  accordance  with  the  Housing 
Act,  and  that  management  practices  and 
rental  rates  will  be  consistent  with  those 
necessary  to  maintain  the  project  for  the 
protected  population  for  the  remainder  of  the 
restrictive-use  period. 

Furthermore,  the  owner  agrees  to  be  bound 
by  the  applicable  provisions  of  7  CFR  part 
1930,  subpart  C,  specific  to  tenant  rights  and 
relations  for  the  duration  of  the  restrictive- 
use  period.  The  owner  agrees  to  be 
responsible  for  ensuring  that  rental 
procedures,  verification  and  certification  of 
income  and/or  employment,  lease 
agreements,  rent  or  occupancy  charges,  and 
termination  and  eviction  remain  consistent 
with  the  provisions  set  forth  in  7  CFR  part 
1930,  subpart  C,  and  to  adhere  to  applicable 
local.  State,  and  Federal  laws.  The  owner 
agrees  to  obtain  FmHA  concurrence  with  any 
changes  to  the  preceding  rental  procedures 
that  may  deviate  from  those  approved  at  the 
time  of  the  prepayment,  prior  to 
Implementing  the  changes.  Any  changes 
proposed  must  be  consistent  with  the 
objectives  of  the  program  and  the  regulations. 
Documentation,  including  annual  income 
recertifications,  shall  be  maintained  to 
evidence  compliance  in  the  event  there  is  a 
future  complaint  or  audit  The  owner  must  be 
able  to  document  that  acceptable  waiting  lists 
were  maintained,  units  were  rented  to 
appropriate  tenants,  and  rents  were 
established  at  appropriate  levels.  The  owner 
agrees  to  make  the  documentation  available 
for  Government  inspection  upon  request  The 
owner  and  any  successors  in  interest  agree  to 
provide  the  following  signed  and  dated 
certification  to  the  applicable  FmHA 
Servicing  Office  or  other  designated  office 
within  30  days  of  the  beginning  of  each 
calendar  year  until  (Date  restrictive-use 
period  ends): 

(Name  of  Owner)  certifies  that  (Name  of 
Project]  is  being  operated  in  compliance  with 
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the  restrictive-use  provisions  contained  in 
(Applicable  release  document)  and  the 
Restrictive-Use  A^redment  which  sets  fiirth 
certain  requiren  ents  for  operation  of  the 
project  for  the  b*  nefit  of  low-  and  moderate- 
income  people  iL  conformance  with 
applicable  FmHA  regulations.  (Name  of 
Owner]  unders.ands  that  failure  to  operate 
the  project  in  conformance  with  the 
restrictive-use  provisions  ma^  cause  a  tenant 
or  the  United  States  to  seek  enforcement  of 
the  provisions. 

Date:  

Owner  

(/i'tle)    — 

Exhibit  G-2— Restrictive-Use 
Agreement 

(To  be  used  with  paragraph  (A)  to 
exhibit  A-4  to  this  subpart) 

(Name  of  Borrower),  herein  referred  to  as 
owner,  and  any  successors  in  interest  agree 
to  use  the  (Name  of  Project),  herein  referred 
to  as  housing,  as  required  in  7  Code  of 
Federal  Regulations  (CFR)  part  1965,  subpart 
E,  or  other  Farmers  Home  Administration 
(FmHA)  regulations  then  in  existence  during 
the  20-year  period  beginning  (date  of  the  last 
loan  or  servicmg  action)  for  the  purpose  of 
housing  low-  and  moderate-income  people 
eligible  for  occupancy.  A  tenant  or  applicant 
for  housing  may  seek  enforcement  of  this 
provision,  as  well  as  the  United  States.  Prior 
to  (date  period  ends)  to  eligible  person 
occupying  or  wishing  to  occupy  the  housing 
shall  be  required  to  vacate  or  be  denied 
occupancy  without  cause.  Rents,  other 
charges,  and  conditions  or  occupancy  will  be 
established  to  meet  these  conditions  such 
that  the  effect  will  not  differ  from  what 
would  have  been,  had  the  project  remained 
in  the  FmHA  program.  The  owner  also  agrees 
to  keep  a  notice  posted  at  the  project  for  the 
remainder  of  the  restrictive-use  period,  in  a 
visible  place  available  for  tenant  inspection, 
stating  that  the  project  is  to  be  used  in 
accordance  with  the  Housing  Act,  and  that 
management  practices  and  rental  rates  will 
be  consistent  with  those  necessary  to 
maintain  the  project  for  the  protected 
population  for  the  remainder  of  the 
restrictive-use  period.  At  the  expiration  of 
this  period  ending  (date)  the  housing  and 
related  facilities  will  be  offered  for  sale  to  a 
qualified  nonprofit  organization  or  public 
agency,  as  determined  by  FmHA. 

Furthermore,  the  owner  agrees  to  be  bound 
by  the  applicable  provisions  of  7  CFR  part 
1930,  subpart  C,  specific  to  tenant  rights  and 
relations  for  the  duration  of  the  restrictive- 
use  period.  The  owner  agrees  to  be 
responsible  for  ensuring  that  rental 
procedures,  veriFication  and  certiHcation  of 
income  and/or  employment,  lease 
agreements,  rent  or  occupancy  charges,  and 
termination  and  eviction  remain  consistent 
with  the  provisions  set  forth  in  7  CFR  part 
1930,  subpart  C.  and  to  adhere  to  applicable 
local,  State,  and  Federal  laws.  The  owner 
agrees  to  obtain  FmHA  concurrence  with  any 
changes  to  the  precoding  rental  procedures 
that  may  deviate  from  those  approved  at  the 
time  of  the  prepayment,  prior  to 
implementing  the  changes.  Any  changes 
proposed  must  be  consistent  with  the 


objectives  of  the  program  and  the  regulations. 
Documentation,  Including  annual  income 
recertlfication,  sliall  be  maintained  to 
evidence  compliance  in  the  event  there  is  a 
fiitura  complaint  or  audit.  The  owner  must  be 
able  to  document  that  acceptable  waiting  lists 
were  maintained,  units  were  rented  to 
appropriate  tenants,  and  rents  were 
established  at  appropriate  levels.  The  owner 
agrees  to  make  the  documentation  available 
for  Government  inspection  upon  request.  The 
o%vner  and  any  successors  in  interest  agree  to 
provide  the  following  signed  and  dated 
certification  to  the  applicable  FmHA 
Servicing  OfTice  or  other  designated  ofHce 
within  30  days  of  the  beginning  of  each 
calendar  year  until  (date  restrictive-use 
period  ends): 

(Name  of  Owner)  certifies  that  (Name  of 
Project)  is  being  operated  in  compliance  with 
the  restrictive-use  provisions  contained  in 
(Applicable  release  docximent)  and  the 
Restrictive-Use  Agreement  which  sets  forth 
certain  requirements  for  operation  of  the 
project  for  the  t>enefit  of  low-  and  moderate- 
income  people  in  conformance  with 
applicable  FmHA  regulations.  (Name  of 
Owner)  understands  that  failure  to  operate 
the  project  in  conformance  with  the 
restrictive-use  provisions  may  cause  a  tenant 
or  the  United  States  to  seek  enforcement  of 
the  provisions. 

Date:  

Owner:  ^-^————————^ 

By: 


(Title) 

Exhibit  G-3— Restrictive-Use 
Agreement 

(To  be  used  with  paragraph  (B)  to 
exhibit  A-4  to  this  subpart) 

(Name  of  Borrower),  herein  referred  to  as 
owner,  and  any  successors  in  interest  agree 
to  immediately  attempt  to  sell  the  (Name  of 
Project),  herein  referred  to  as  housing  and 
related  facilities  to  a  qualified  nonprofit 
organization  or  public  agency,  as  determined 
by  Farmers  Home  Administration  (FmHA)  in 
accordance  with  the  provisions  of  7  Code  of 
Federal  Regulations  (CFR)  part  1965,  subpart 
E.  The  owner  agrees  to  use  the  housing  as 
required  in  7  OFR  part  1965,  subpart  E,  or 
other  regulations  then  in  existence  during  the 
sales  period  for  the  purpose  of  housing  low- 
and  moderate-income  people  eligible  for 
occupancy.  A  tenant  or  applicant  for  housing 
may  seek  enforcement  of  this  provision,  as 
well  as  the  United  States.  Prior  to  a  sale  to 
a  nonprofit  organization  or  public  agency,  no 
eligible  person  occupying  or  wishing  to 
occupy  the  housing  shall  be  required  to 
vacate  or  be  denied  occupancy  without 
cause.  Rents,  other  charges,  and  conditions  of 
occupancy  will  be  established  to  meet  these 
conditions  such  that  the  effect  will  not  differ 
frtim  what  would  have  been,  had  the  project 
remained  in  the  FmHA  program.  The  owner 
also  agrees  to  keep  a  notice  posted  at  the 
project  for  the  remainder  of  the  sales  period, 
in  a  visible  place  available  for  tenant 
Inspection,  stating  that  the  project  is  to  be 
used  in  accordance  with  the  Housing  Act, 
and  that  management  practices  and  rental 
rates  will  be  consistent  with  those  necessary 
to  maintain  the  project  for  the  protected 


population  for  the  remainder  of  the  sales 
period. 

Fuitbaimon,  the  owner  agrees  to  be  bound 
by  the  applicable  provisions  of  7  CFR  part 
1930  C,  specific  to  tenant  rights  and  relations 
for  the  duration  of  the  sales  period.  The 
owner  agrees  to  be  responsible  for  ensuring 
that  rental  procedures,  verification  and 
certification  of  income  and/or  employment, 
lease  agreements,  rent  or  occupancy  charges, 
and  termination  and  eviction  remain 
consistent  with  the  provisions  set  forth  in  7 
CFR  part  1930,  subpart  C,  and  to  adhere  to 
applicable  local.  State,  and  Federal  laws.  The 
owner  agrees  to  obtain  FmHA  concurrence 
with  any  changes  to  the  preceding  rental 
procedures  that  may  deviate  frtMO  those 
approved  at  the  time  of  the  prepayment,  prior 
to  implementing  the  changes.  Any  changes 
proposed  must  be  consistent  with  the 
objectives  of  the  program  and  the  regulations. 
Documentation,  including  annual  income 
recertifications,  shall  be  maintained  to 
evidence  compliance  in  the  event  there  is  a 
futurex:omplaint  or  audit.  The  owaet  must  be 
able  to-document  that  acceptable  waiting  lists 
were  maintained,  units  were  rented  to 
appropriate  tenants,  and  rents  were 
established  at  appropriate  levels.  The  owner 
agrees  to  make  the  documentation  available 
for  Govermment  inspection  upon  request  The 
owner  anaany  successors  in  interest  agree  to 
provide  tha  following  signed  and  dated 
certificatioato  the  applicable  FmHA 
Servicing  Office  or  other  designated  office 
within  30  days  of  the  beginning  of  each 
calendar  /ear  until  a  sale  to  nonprofit 
organization  or  public  agency  takes  place: 

(Name  of  Owner)  certifies  that  (Name  of 
Project)  is  being  operated  in  compliance  with 
the  restrictive-use  provisions  contained  in 
(Applicable  release  document)  and  the 
Restrictive-Use  Agreement  which  sets  forth 
certain  requirements  for  operation  of  the 
project  for  the  benefit  of  low-  and  moderate- 
income  people  in  conformance  with 
applicable  FmH.A  regulations.  (Name  of 
Owner)  understands  that  failure  to  operate 
the  project  in  conformance  with  the 
restrictive-use  provisions  may  cause  a  tenant 
or  the  United  States  to  seek  enforcement  of 
the  provisions. 

Date:  ' 

Owner  ^-^^^^-^— — ^-^— — ^^— 
By: 


(Title)     

Exhibit  G-4 — Restrictive-Use 
Agreement 

(To  be  used  with  paragraph  (C)  to 
exhibit  A-4  to  this  subpart) 

(Name  of  Borrower),  herein  referred  to  as 
owner,  and  any  successors  in  interest  agree 
to  use  the  (Name  of  Project),  herein  referred 
to  as  housing,  for  the  purpose  of  housing 
low-  and  mcxlerete-income  people  occupying 
the  project  at  the  time  the  prepayment  was 
accepted,  as  required  7  Code  of  Federal 
Regulations  (CFR)  part  1965,  subpart  B.  and 
other  applicable  Farmers  Home 
Administration  (FmHA)  regulations  then  In 
existence.  No  eligible  person  occupying  the 
housing  shall  be  required  to  vacate  prior  to 
the  end  of  the  remaining  useful  life  of  the 
project  without  cause.  Rents,  other  charges, 
and  conditions  of  occupancy  will  be 
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Mtablished  to  meet  thesa  conditiont  fcr  these 
tenants  such  that  the  effect  will  not  differ 
from  what  would  have  been,  had  the  project 
remained  in  the  FmHA  program.  Existing 
tenants  are  protected  to  ensure  that  oone 
experience  new  or  increased  rent  overburden 
•s  i  result  of  owner  actions  until  each 
voluntarily  moves  from  the  pmject  The 
owner  also  agrees  to  keep  a  notice  posted  at 
the  project  in  a  visible  place  available  for 
tenant  inspection,  for  tlie  remaining  useful 
life  of  the  pro^  cu  until  the  last  existing 
tenant  voluntarily  vacates,  stating  that  the 
project  is  to  be  uMd  in  accortlanca  with  the 
Housing  Act.  and  that  management  practices 
and  rental  rates  will  be  consistent  «rith  thoae 
necessary  to  maintain  the  project  for  low- 
and  moderate-income  tenants.  A  tenant  may 
seek  enforcement  of  this  provision,  as  well  u 
the  United  States. 

Furthermore,  the  owner  agrees  to  be  bound 
by  the  applicable  provisions  of  7  (7R  part 
1930,  subpart  C,  specific  to  tenant  rights  and 
relations  for  the  remaining  useful  life  of  the 
project  or  until  the  last  existing  tenant 
voluntarily  vacates.  The  owner  agrees  to  be 
responsible  for  ensuring  that  rental 
procedures,  verification  and  certification  of 
income  and/or  employment,  least 
agreements,  rent  or  occupancy  charges,  and 
termination  and  eviction  remain  consistent 
with  the  provisions  set  forth  in  7  CFR  part 
1930,  siibpart  C.  and  to  adhere  to  applicable 
local,  State,  and  Federal  laws.  The  owner 
agrees  to  obtain  FmHA  concurrence  with  any 
changes  to  the  preceding  rental  procedures 
that  may  deviate  from  those  approved  at  the 
time  of  the  prepayment,  prior  to 
implementing  the  changes.  Any  changes 
proposed  must  be  consistent  with  the 
objectives  of  the  program  and  the  regulations. 
Documentation,  including  annual  income 
recertifications,  shall  be  maintained  to 
evidence  compliance  in  the  event  there  is  a 
future  complaint  or  audit.  The  owner  must  be 
able  to  document  that  rents  were  established 
at  appropriate  levels.  The  owner  agrees  to 
make  the  documentation  available  for 
Government  inspection  upon  request.  The 
owner  and  any  successors  in  interest  agree  to 
provide  the  following  signed  and  dated 
certification  to  the  applicable  FmHA 
Servicing  Office  or  other  designated  office 
within  30  days  of  the  beginning  of  each 
calendar  year  until  the  last  existing  tenant 
voluntarily  vacates: 

(Name  of  Owner)  certifies  that  (Name  of 
Project]  is  being  operated  in  compliance  with 
the  restrictive-use  provisions  contained  in 
(Applicable  release  document)  and  the 
iimUictive-Use  Agreement  which  sets  forth 
certain  requirements  for  operation  of  the 
project  far  the  benefit  of  low-  and  moderate- 
income  people  in  conformance  with 
applicable  FmHA  regulations.  (Name  of 
C>wner)  understands  that  feilure  to  operate 
the  project  in  conformance  with  the 
restrictive-use  provisions  may  cause  a  tenant 
or  the  United  States  to  seek  enforcement  of 
the  provisions. 

Date:  ^— ^^— — — ^^— ^— 
Owner  .— ^— ^^— ^^— ^-^^^— ^— 
By 


(fit 


itle) 


Dated:  July  2, 1993. 
BobNaah. 

Under  Secntaiyfor  SmaU  Community  and 
Riuol  Development. 

(FR  Doc  93-16613  Filed  7-20-93;  8:45  am] 
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7CFRPMt1955 
RIN  0675-^^821 

Disposal  of  Invntofy  Propwty 

AGENCY:  Fanners  Home  Administration, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
AdministraticHi  (FmHA)  amends  its 
regulation  on  the  sale  of  inventory 
property.  This  action  is  being  taken  to 
comply  with  recent  legislation.  The 
intended  effect  is  to  encourage  sale  of 
groups  of  section  502  inventory 
property  as  affordable  rental  housing. 
EFFECTIVE  DATE:  July  21. 1993. 
FOR  FURTMER  MFORMATION  CONTACT: 

Janis  D.  Lange,  Loan  Specialist,  Multi- 
Family  Housing  Servicing  and  Property 
Management  Division,  FmHA-USDA, 
room  5331.  South  Agriculture  Building, 
14lh  and  Independence  Ave..  SW., 
Washington.  DC  20250.  telephone:  (202) 
720-1616. 

SUPPLEMENTARY  MFORMATION: 

QassificatioB 

This  rulemaking  action  has  been 
reviewed  luider  USDA  procedures 
established  in  Departmental  Regulation 
1512-1.  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  "nonmajor"  since  the  annual  effect 
on  the  economy  is  less  than  $100 
million  and  there  will  be  no  signiHcant 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  Government  agencies,  or 
geographic  regions.  Furthermore,  there 
will  be  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  enterprise  to 
compete  with  foreign-based  enterprises 
in  domestic  or  import  markets.  In 
addition,  this  regulation  has  been 
reviewed  in  light  of  section  2  of  E.O. 
12778  and  meets  the  applicable 
standards  provided  in  section  2(a)  and 
2(B)(2)  of  that  Order. 

BackgraiuidA>iscussioa 

Public  Uw  101-«25,  the  "Cranston- 
Gonzalez  National  Affordable  Housing 
Act."  dated  November  29, 1990,  amends 
the  Housing  Act  of  1949,  as  amended. 
The  Cranston-Gonzalez  Act  requires  the 
Secretary  to  allow  sales  of  Government- 


owned  inventory  property  for  purposes 
of  converting  section  502  single  family 
homes  to  rental  units  under  section  514 
with  mortgages  containing  repayment 
terms  with  up  to  33  years.  In  addition, 
these  loans  may  be  made  to  for-profit 
entities,  which  have  good  records  of 
providing  low  income  housing  under 
section  515.  These  sales  will  be  made  to 
all  qualified  applicants  regardless  of 
race,  religion,  color,  age  or  sex.  FmHA 
is  amending  its  regulations  to  comply 
with  the  provisions  of  this  law. 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  However,  this 
revision  is  not  being  published  for 
comment  because  the  statute  mandates 
specific  action. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.415  Rural  Rental  Housing  Loans 
10.427  Rural  Rental  Assistance  Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  and  related  Notice(s)  to  7  CFR  part 
2015,  subpart  V,  the  following  programs 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials:  10.404- 
Emergency  Loans;  10.406-Farm 
Operating  Loans;  10.407-Fann 
Ownership  Loans;  10.416-Soil  and 
Water  Loans.  However,  this  activity 
impacts  the  following  programs  which 
are  subject  to  intergovernmental 
consultation  with  State  and  local 
officials:  10.405-Farm  Labor  Housing 
Loans  and  Grants;  10.410-Low  Income 
Housing  Loans;  10.411-Rural  Housing 
Site  Loans;  10.415-Rural  Rental  Housing 
Loans;  10.417  Very  Low  Income 
Housing  Repair  Loans  and  Grants. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1949, 
Public  Law  92-100,  an  Environmental 
Impact  Statement  is  not  required. 


UMI 


Federal  Register  /  Vol.  58.  No.  138  /  Wednesday.  July  21.  1093  /  Rules  and  Regulations      38949 


List  of  Subjects  in  7  CFR  Part  19SS 

Government  acquired  property,  Sale 
of  government  acquired  property, 
Surplus  government  property. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1955-PROPEfrrY 
MANAGEMENT 

1.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989, 42  U.S.C  1480, 
5  U.S.C.  301.  7  CFR  2.23,  7  CFR  2.70. 

Subpart  C — Disposal  of  Inventory 
Property  « 

2.  In  Section  1955.114,  the 
introductory  text  of  paragraph  (c)  is 
revised  to  read  as  follows: 

f  1955.1 14    Sales  Steps  for  program 
property  (housing). 

•        •        •        •        • 

(c)  Single  family  inventory  converted 
to  MFH.  Written  offers  by  nonprofit 
organizations,  public  bodies  or  for-profit 
entities,  which  have  good  records  of 
providing  low  income  housing  under 
section  515,  will  be  considered  by 
FmHA  for  the  pim^hase  of  multiple  SFH 
units  for  conversion  to  MFH.  Section 
514  credit  sale  mortgages  may  contain 
repayment  terms  up  to  33  years  and 
section  515  credit  sale  mortgage  terms 
may  be  up  to  50  years. 

Dated:  May  20, 1993. 
BobNuh. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

IFR  Doc  93-17226  Filed  7-20-93;  8:45  am] 
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7  CFR  Part  1940 
RIN  0575-AB60 

Section  515  Nonprofit  Set  Aside  Funds 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACnON:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
section  515  funding  regulations.  This 
action  is  taken  to  implement  section  708 
of  the  Housing  and  Commimity 
Development  Act  of  1992  (herein 
referred  to  as  the  "Act")  which  revises 
section  515  (w)  of  the  Housing  Act  of 
1949.  Section  708  reauthorizes  the 
Nonprofit  Set  Aside  (NPSA)  and  sets  the 
percentage  for  FY  93  and  FY  94  at  9 
percent;  modifies  the  applicant 


eligibility  requirements  for  NPSA  fimds 
to  allow  a  partnership,  that  has  as  its 
general  partner  a  nonprofit  entity  or  the 
nonprofit  entity's  for-profit  subsidiary, 
to  receive  consideration  for  NPSA 
funds;  and  modifies  the  provisions  for 
reallocation  and  pooling  of  unused 
NPSA  funds.  The  intended  effect  of  this 
rulemaking  action  is  to  bring  FmHA 
regulations  into  compliance  with  the 
Act 

DATES:  This  interim  final  rule  is 
effective  July  21, 1993.  Written 
comments  on  this  interim  final  rule 
must  be  received  on  or  before 
September  20, 1993. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulation  Analysis  and  Control 
Branch,  Fanners  Home  Administration, 
room  6348,  South  Building, 
Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Armour,  Loan  Specialist,  Multi- 
Family  Housing  Processing  Division, 
Farmers  Home  Administration,  USDA, 
room  5349 — South  Agriculture 
Building,  Washington,  DC  20250. 
telephone  (202)  720-1608. 

SUPPLEMENTARY  MFORMATION: 

Classification 

This  interim  final  rulemaking  action 
has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  efiect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
efiects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  import 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or 
affect  more  than  one  Agency  or  be 
controversial.  The  net  effect  is  to 
comply  with  section  708  of  the  Act 

Background/Discussion 

Section  708  of  the  Act  requires  that 
the  percentage  of  Nonprofit  Set  Aside 
(NPSA)  funds  for  fiscal  years  1993  and 
1994  be  set  at  9  percent  of  the  amounts 
available  to  each  State  for  those  years; 
that  an  eligible  applicant  for  NPSA 
funds  may  include  a  partnership  that 
has  as  its  general  partner  a  nonprofit 


entity  or  the  nonprofit  entity's  for-profit 
subsidiary;  and  requires  that,  beginning 
in  FY  94,  NPSA  funds  not  used  by  any 
State  within  9  months  of  the  allocation 
be  pooled  and  made  available  for  any 
other  eUgible  nonprofit  entity  in  any 
State,  with  any  funds  remaining  after 
funds  have  been  pooled  and  obligated 
for  30  days  being  returned  to  the  States 
on  a  proportionate  basis  for  use  by  any 
other  eligible  entity.  FmHA  is  amending 
its  regulations  to  comply  with  the 
provisions  of  the  Act. 

Section  708  also  provides  the 
authority  for  the  Secretary  to  provide 
amoimts  fiom  NPSA  in  excess  of 
$750,000  in  Small  State  Allocation  Set 
Aside  (SSASA)  states  if  such  amounts 
are  necessary  to  finance  a  project.  While 
this  provision  will  allow  development 
of  larger  proposals  in  many  states, 
FmHA  is  concerned  that  it  may  create 
a  backlog  of  loan  requests  for  SSASA 
funds. 

States  in  which  9%  of  their  allocation 
is  less  than  $750,000  are  considered 
SSASA  states.  Each  SSASA  sUte 
contributes  9%  of  their  allocation  to  the 
SSASA  pool  of  funds.  Based  upon  FY 
93  allocations,  28  states  are  SSASA 
states.  Nine  percent  of  these  28  states' 
allocation  equals  $8,804,000.  Hence,  28 
states  will  be  competing  for  $8.8 
million.  If  each  SSASA  state  were  to 
develop  one  application  of  $876,000 
•  (the  average  cost  of  a  typical  24-imit 
project),  this  would  create 
approximately  $24.5  million  in  loan 
requests  against  $8.8  million  in 
available  fimds.  With  the  anticipated 
demand  for  NPSA  funds  as  a  result  of 
section  708,  we  would  anticipate  there 
to  be  a  backlog  for  NPSA.  and  especially 
SSASA  funds.  This  delay  may  be 
minimized  by  the  fact  that  these 
preapplications  may  also  compete  for 
non-NPSA  funds  and  such  giiidance  in 
provided  in  the  regulation. 

To  minimize  backlogs,  the  interim 
final  rule  encourages  loan  requests  in 
SSASA  states  of  less  than  $750,000.  To 
implement  the  aforementioned 
provisions  of  section  708,  SSASA  states 
will  be  permitted  to  request  sufficient 
funds  to  develop  an  average  sized 
project  based  upon  the  average 
construction  costs  in  the  state.  For 
example,  if  the  average  project  size  in 
SSASA  State  A  is  24  units  and  the 
average  construction  cost  in  the  state  is 
$35,000  per  unit,  the  State  may  be 
authorized  to  access  $840,000  from 
SSASA.  FmHA  believes  that  some  type 
of  ceiling  is  necessary,  otherwise,  the 
delay  for  funding  could  be  significant 
FmHA  is  especially  interested  in 
comments  on  this  provision  of  section 
708  of  the  Act,  and  how  to  minimize 
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delays  in  potentially  funding  SSASA 

Y/iih  legaid  to  pooling  of  unnaed 
NPSA  funds,  FmHA  has  intsrpreted 
provisims  of  the  Act  which  refaisoce  "9 
months  after  the  allocation'*  to  mean  9 
months  aftar  the  beginning  of  the  Fiscal 
Yaar  October  1  of  eech  yeer.  Otherwise, 
if  tha  allocation  of  section  515  funds 
was  not  made  available  until  January  1, 
tha  author!^  for  tha  Section  515 
program  (which  expires  September  30th 
of  eech  year)  woula  end  before  pooling 
could  be^. 

FmHA  has  also  removed 
administrative  provisions,  such  as  the 
amount  of  huids,  pooliiM  dates,  etc., 
from  the  text  of  ibe  regulation.  Instead, 
the  Agency  intendi  to  provide  this 
guidance  in  Attachmoits  whidi  %irill  not 
be  published  in  the  Federal  legbler. 
but  will  be  available  in  any  FmHA  State 
Office.  Mudi  of  the  administrative 
guidance,  sudi  as  amount  of  NPSA  ^ 
nmds,  pooling  dates,  etc.,  is  already 
published  as  a  Notice  in  the  Federal 
Ragialer  each  year  when  the  Agency 
announcea  the  availability  of  Housing 
funds.  During  the  comment  period  on 
this  interim  final  rule,  copies  of  the 
Attachments  refisrenced  herein  may  be 
obtained  from  Linda  Armour  of  FmHA 
at  the  aforementioned  address.  Utilizing 
nonpublished  Attachments  will  provide 
the  Agency  vrith  the  ability  to  make 
administrative  changes  when  the 

f>rogram  is  reauthorized  rather  than  the   - 
engthy  process  for  promulgating  a 
revised  regulation.  FmHA  proposes  to 
publish  such  administrative  guidance  in 
a  Notice  in  the  Federal  Register  as 
necessary. 

FmHA  has  provided  guidance  on 
pooling  of  NPSA  funds  in  a  separate 
Attachnient  A  separate  Attachment  is 
used  because  pooling  for  FY  93  and  FY 
94  will  be  handled  difiisrently  as 
required  by  statute.  Briefly,  only  SSASA 
funds  are  pooled  in  FY  93.  Funds  from 
Large  State  Allocation  Set  Aside 
(LSASA)  are  not  pooled.  Beginning  in 
FY  94.  unused  SSASA  and  LSASA 
funds  will  be  pooled  together  for  sccess 
by  any  state. 

FmHA  has  revised  its  definition  of 
nonprofit  to  comply  with  section  708  of 
the  Act.  More  processing  guidance  for 
NPSA  requests  is  included,  reerophasis 
of  Nondiscrimination  policies  is  added, 
and  consistent  with  previous  years, 
consumer  cooperatives  and  Indian 
Tribes  are  included  in  the  definition  of 
nonprofit 

Discusrion  of  Use  of  Interim  Final  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 


the  exemption  in  U.S.C  553  with 
respect  to  such  nilaa.  These 
amendments,  however,  are  not 
publi^ted  for  proposed  rukmaking 
since  the  purpose  of  the  change  is  to 
comply  vrith  a  mandatonr  statute  in  the 
Act  and  any  delay  would  be  contrary  to 
tha  public  intarest  The  Secretary  of 
Agriculture  has  provided  an  exemption 
to  propoaed  rulemaking  in  accordance 
with  Section  534  of  the  Housing  Act  of 
1949.  Comments  are  still  being  solicited 
and  will  be  considered  in  develc^ing  a 
final  rule.  We  anticipate  publication  of 
the  final  rule  to  coincide  with  the 
beginning  of  Fiscal  Year  1994. 

Programs  Aflncted 

The  aftscted  program/activity  is  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415.  Rural 
Rental  Housing  Loans. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule,  related  Notice(s)  to  7  CFR  part 
3015.  subpart  V,  program  10.415  is 
subject  to  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 


QvU  Justice 

The  propoaed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order.  Provisions  within 
this  part  whidi  are  inconsistent  with 
State  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900.  subpart  B  must  be 
exhaxisted  prior  to  filing  suit. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  PubUc  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  7  CFR  Part  1940 

Allocations.  Administrative  practice 
and  procedure,  Agriculture.  Grant 
programs*Housing  and  community 
development,  Loan  programs* 
Agricultiue.  Rural  areas. 

Therefor,  chapter  XVm,  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART194»-QENEflAL 

1.  The  authority  citation  for  part  1940 
continuoa  to  read  as  followa: 

Authority:  7  U.S.C  leeS:  42  U.S.C  14M-. 
5  U.SXI  301:  7  C7R  3.23;  7  CFR  2.7a 

Subpart  L-Methodology  and 
FonnulM  for  Allocation  of  Loan  and 
Grant  Program  Funda 

2.  Exhibit  B  to  subpart  L  is  revised  to 
read  as  follows: 

Exhibit  B  to  Subpart  L— Section  515 
Noaprom  Set  Aside  (NPSA) 

L  Ob/acti've.-To  provide  eligible  nonprofit 
entities  with  a  reasonable  opportuaity  to 
utilize  Section  515  funds. 

n.  Background:  The  Qranston-Gonzalez 
National  Affordable  Housing  Act  of  1990 
establislted  tlis  statutory  authority  for  tlie 
Section  515  NPSA  funds. 

ni.  EJigible  entities.  Amounts  set  aside 
shall  be  available  only  far  nonprofit  entities 
in  the  State,  which  may  not  be  wholly  or 
partially  owned  or  controlled  by  a  for-profit 
entity.  An  eligible  entity  may  Include  a 
partnership,  including  a  limited  partnership, 
that  has  as  its  general  partner  a  nonprofit 
entity  or  the  nonprofit  entity's  for-profit 
subsidiary  which  will  be  receiving  low- 
income  housing  tax  credits  authorized  under 
section  42  of  the  Internal  Revenue  Code  of 
1986.  For  the  purposes  of  this  exhibit,  a 
nonprofit  entity  is  an  organiration  that 

A.  Will  own  an  interest  in  a  project  to  be 
financed  under  this  section  and  will 
materially  participate  in  the  development 
and  the  operations  of  the  project:  and 

B.  Is  a  private  organization  that  has 
nonprofit,  tax  exempt  status  under  section 
501(c)(3)  or  section  501(c)(4)  of  the  bitamal 
Revenue  Code  of  1986;  and 

C  Has  among  its  purposes  the  planning, 
development,  or  management  of  low-income 
housing  or  community  development  projects; 
and 

D.  Is  not  affiliated  with  or  controlled  by  a 
for-profit  organization;  and 

B.  May  be  a  consimier  cooperative,  Indian 
tribe  or  tribal  housing  authority. 

IV.  Nondiscrimination.  FmHA 
reemphasizes  the  nondiscrimination  in  use 
and  occupancy,  and  location  requirements  of 
Sl944.215of  subparts  of  part  1944  of  this 
chapter. 

V.  Amount  of  Set  Aside.  See  Attachment  1 
of  this  exhibit  (available  in  any  FmHA  State 
Office): 

A.  Small  State  Allocation  Set  Aside 
(SSASA).  The  allocation  for  small  States  has 
been  reserved  and  combined  to  form  the 
SSASA.  as  shown  in  Attachment  1  of  this 
exhibit  (available  in  any  FmHA  State  Office). 
The  definition  of  small  State  is  included  in 
Attachment  1  of  this  exhibit  (available  in  any 
FmHA  State  Office). 

B.  Large  State  Allocation  Set  Aside 
(LSASA).  The  allocation  for  large  States  has 
been  reserved  in  the  amoiuts  showm  in 
Attachment  1  of  this  exhibit  (available  in  any 
FmHA  State  Office).  The  definition  of  large 
State  is  included  in  Attachment  1  of  this 
exhibit  (available  in  any  FmHA  State  Office). 
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Q  NFS  A  Rental  Assistanco  (RA).  NPSA  RA 
has  been  reserved  in  the  National  Office  as 
shown  in  Attachment  1  of  this  exhibit 
(available  in  any  FmHA  State  Office). 

VI.  Access  to  NPSA  funds  and  RA.  RA  is 
available  and  may  be  requested,  as  needed, 
with  eligible  loan  requests.  NPSA  funds  and 
RA  should  be  requested  by  the  State  Director 
using  a  format  similar  to  Attachment  2  of  this 
exhibit  (available  in  any  FmHA  State  Office). 
Funds  are  available  as  follows: 

A.  SSASA:Jhe  SSASA  is  available  to  any 
SSASA  State  on  a  first-come-first-served 
basis  until  pooling.  See  Attachment  3  of  this 
exhibit  (available  in  any  FmHA  State  Office) 
for  information  regarding  pooling. 

B.  LSASA:  LSASA  states  may  request 
LSASA  funds  up  to  the  amount  the  state 
contributed  to  LSASA  until  pooling.  See 
Attachment  3  of  this  exhibit  (available  in  any 
FmHA  State  Office)  for  information  regarding 
pooling. 

VII.  General  Information  on  priority/ 
processing  of  Preapplications. 

A.  Preapplications/applications  for 
assistance  from  eligible  nonproHt  entities 
under  this  subpart  must  continue  to  meet  all 
loan  making  requirements  of  subpart  E  of 
part  1944  of  this  chapter. 

B.  A  separate  processing  list  will  be 
maintained  for  NPSA  loan  requests. 

C  The  State  Director  may  issue  Form  AD- 
622.  "Notice  of  Preapplication  Review 
Action",  requesting  a  formal  application  to 
the  highest  ranking  preapplication(s)  from 
eligible  nonprofit  entities  defined  in 
paragraph  III  of  this  exhibit  as  follows: 

1 .  LSASA.  In  LSASA  States,  AD-622s  may 
not  exceed  150  percent  of  the  amount  the 
State  contributed  to  the  LSASA.  No  single 
Form  AD-622  may  exceed  the  amount  of 
funds  the  State  contributed  to  LSASA. 

2.  SSASA.  In  SSASA  States.  AD-622s 
should  not  exceed  the  greater  of  $750,000  or 
150  percent  of  the  amount  the  State 
contributed  to  the  SSASA;  except  that  the 
State  Director  in  a  SSASA  State  may  request 
authorization  to  issue  a  Form  AD-622,  in  an 
amount  in  excess  of  $750,000  if  additional 
funds  are  necessary  to  finance  an  average* 
size  proposal  based  upon  average 
construction  costs  in  the  state.  For  example, 
if  the  average  size  proposal  currently  being 
funded  in  the  state  is  24  units,  and  the 
average  construction  cost  in  the  state  is 
$35,000  per  unit,  the  state  may  request 
authorization  to  issue  an  AD-622  for 
$640,000.  The  State  Director  will  submit 
such  requests  to  the  National  Office 
including  data  reflecting  average  size/cost 
projects  in  the  State.  No  single  Form  AD-622 
may  exceed  the  amount  of  funds  the  State 
may  receive  frtun  SSASA. 

D.  All  AD-622S  issued  for  proposals  to  be 
funded  from  NPSA  will  be  subject  to  the 
availability  of  NTSA  funds.  Form  AD-622 
should  contain  the  following  or  similar 
language:  "This  Form  AD-622  is  issued 
subject  to  the  availability  of  Nonprofit  Set- 
Aside  (NPSA)  funds." 

E.  If  a  preapplication  requesting  NPSA 
funds  has  suf&cient  priority  points  to 
compete  with  non-NPSA  loan  requests  based 
upon  the  District  or  State  allocation  (as 
applicable),  the  preapplication  «irill  be 
maintaixwd  on  both  the  NPSA  and  non-hiPSA 
rating/ranking  lists. 


F.  Provisions  for  providing  preference  to 
loan  requests  from  nonprofits  is  contained  in 
S  1944.231  of  subpart  E  of  part  1944  of  this 
chapter.  Limited  partnerships,  with  a 
nonprofit  general  partner,  do  not  qualify  for 
nonprofit  preference. 

VIII.  Exception  authority.  The 
Administrator,  or  his/her  designee,  may,  in 
individual  cases,  make  an  exception  to  any 
requirements  of  this  exhibit  which  are  not 
inconsistent  with  the  authorizing  statute,  if 
he/she  finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely  aHiect 
the  intent  of  the  authorizing  statute  and/or 
Rural  Rental  Housing  program  or  result  in  an 
undue  hardship  by  applying  the  requirement. 
The  Administrator,  or  bis/her  designee,  may 
exercise  this  authority  upon  the  request  of 
the  State  Director,  Assistant  Administrate 
for  Housing,  or  Director  of  the  Muhi-Family 
Housing  Processing  Division.  The  request 
must  be  supported  by  information  that 
demonstrates  the  adverse  impact  or  effiect  on 
the  program.  The  Administrator,  or  his/her 
designee,  also  reserves  the  right  to  change 
pooling  dates,  establish/change  minimum 
and  maximum  fund  usage  from  NPSA,  or 
restrict  participation  in  the  set  aside. 

Dated:  July  7, 1993. 

Bob  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Developntent. 

[PR  Doc.  93-17227  Filed  7-20-93;  8:45  am) 
BILLING  COOC  M1»-0r-H 


7  CFR  Part  1980 
RIN  0675-AB35 

Business  and  Industrial  Loan  Program 

AGENCY:  Farmers  Home  Administration 

and  Rural  Development  Administration. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  and  Rural 
Development  Administration  (RDA) 
amend  their  guaranteed  loan  program 
regulations  to  revise  procedures  for 
guaranteeing  loans  to  businesses 
impacted  by  natural  disasters  such  as 
Hurricane  Andrew.  Hurricane  Iniki.  and 
Typhoon  Omar  as  well  as  providing 
such  assistance  for  certain  injuries 
caused  by  microbursts  of  wind.  This 
action  is  needed  to  implement 
provisions  of  the  Dire  Emergency   . 
Supplemental  Appropriations  Act, 
1992,  Public  Law  102-368.  The 
intended  effect  is  to  make  loan 
guarantees  available  to  refinance  debts 
for  agricultural  producers  impacted  by 
natural  disasters  and  provide  flexibility 
to  use  application  and  processing 
procedures  of  either  the  Business  and 
Industry  Program  or  Fanner  Programs. 
EFFECTIVE  DATE:  July  21,  1993. 
FOB  FURTHER  MFORMATiON  CONTACT: 


M.  Wayne  Stansbery,  Business  and 
Industry  Loan  Soecialist.  Rural 
Development  A^ministraticHi,  USDA, 
room  6327. 14th  &  Independence 
Avenue  SW..  Washington.  DC  20250, 
Telephone  (202)  720-6819. 

SUPfH-EMENTARY  MFORMATKM: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  non-  major. 
The  annual  effect  on  the  econon.y  is  less 
than  $100  million  and  there  will  i;e  no 
significant  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regions.  There  will  be  no 
significant  advOTse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 
action  is:  10.422  Business  and  Industrial 
Loans. 

Paperwork  Rednctioa  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  for  use 
through  February,  1995  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0575- 
0029. 

InfCTgovemnieiital  Reriew 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015. 
subpart  V,  48  FR  29112.  }une  24. 1983. 
Business  and  Industrial  Loans  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA  and 
RDA  conduct  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  FmHA  that 
this  action  does  not  unduly  burden  the 
Federal  Court  System  in  that  it  meets  all 
applicable  standards  provided  in 
section  2  of  the  Executive  Order. 
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EaTiraunenUl  Im|Mct  SUtament 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  C,  "Environmental  Program." 
FmHA  and  RDA  have  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  aff^ecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
PubUc  Law  91-190,  as  Environmental 
Impact  Statement  is  not  required. 

Diaciiaakin  of  the  Role 

FmHA  and  RDA  are  implementing 
provisions  of  the  Dire  Emergency 
Supplemental  Appropriations  Act  by 
amending  the  existing  regulations  for 
the  Business  and  Industry  (B&I)  loan 
program.  B&I  loans  guaranteed  under 
the  authority  of  the  Dire  Emergency 
Supplemental  Appropriations  Act  cover 
costs  arising  from  the  consequences  of 
natiucil  disasters  such  as  Hurricanes 
Andrew  and  Iniki  and  Typhoon  Omar 
that  occur  after  August  23, 1992,  and 
receive  a  residential  declaration.  Also 
included  are  the  costs  to  any  producer 
of  crops  and  livestock  that  are  a 
consequence  of  at  least  a  40  percent  loss 
to  a  crop,  25  percent  loss  to  livestock  or 
damage  to  building  structures  from  a 
microburst  wind  occurrence  in  1992. 
Although  part  of  the  B&I  program,  loan 
guarantees  made  under  this  new 
authority  are  called  Business  and 
Industry  Disaster  (BID)  loans  and  have 
some  provisions  di^erent  from  other 
B&I  loans. 

The  regulations  implementing  BID 
loans  were  published  as  a  ^al  rule 
with  comment  period  in  57  FR  45986  on 
October  5, 1992  with  a  30  day  comment 
period.  Two  letters  were  received.  One 
contained  two  comments. 

One  comment  was  that  the  regulation 
as  published  makes  refinancing  an 
ineligible  loan  purpose  for  loans  to 
agriculture  producers  and  that  it  should 
be  eligible.  It  was  never  the  intent  of 
FmHA/RDA  to  make  refinancing 
ineligible  and  this  action  will  amend  the 
regulation  to  correct  that  problem. 

The  other  comment  was  that  the 
regulation  also  makes  the  purchase  of 
land  ineligible  and  the  writer  thought 
land  purchases  should  be  allowed.  The 
BID  program  is  limited  to  financing 
costs  that  are  a  consequence  of  certain 
natural  disasters.  FmHA/RDA  believes 
that  the  purchase  of  land  would  be  a 
change  in  or  expansion  of  the  business 
and  not  a  consequence  of  the  natural 
disaster.  No  change  is  made  regarding 
thepurchase  of  land. 

The  third  comment  objected  to  the 
distinction  made  between  agriculture 
and  commercial  nurseries  in  the  BID 


program.  The  suggestion  was  that  the 
regulation  should  be  revised  to  make  a 
distinction  in  commercial  nurseries 
between  nursery  farms  and  retail  or 
landscape  niuseries  and  to  recognize 
that  nursery  fanning  is  agriculture 
production  while  retail  or  landscape 
nurseries  are  not.  The  definitions  of 
agriculture  and  commercial  nurseries  in 
the  section  published  for  comment  are 
consistent  with,  and  need  to  be 
consistent  with,  definitions  given  in 
other  sections  of  the  regulation.  The 
reason  for  making  a  distinction  between 
agriculture  and  commercial  nurseries  is 
that  businesses  engaged  in  agriculture 
production  are  not  eligible  for 
guaranteed  Business  and  Industry  (B&I) 
loans.  The  BID  program  is  the  only 
exception.  The  definitions  used  in  the 
BID  program  allow  all  nurseries  and 
agricultural  production  to  be  eligible 
through  agriculture  production,  as 
defined  in  the  regular  B&I  program,  is 
not.  To  change  the  definition  as 
suggested  would  make  nursery  farmers 
ineligible  for  regular  B&I  loans.  No 
change  is  made  in  this  regard. 

This  final  rule  contains  additional 
changes  that  are  a  matter  of  internal 
management. 

List  of  Subiecto  in  7  CFR  Part  1980 

Loan  programs — Business  and 
Industry — Rural  development 
assistance,  Rural  areas. 

Accordingly,  part  1980,  chapter  XVni, 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1980-GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U  S.C  1480; 
7  use.  301;  7  CFR  2.23  and  2.70. 

Subpart  E — BusiMM  and  Industrial 
Loan  Program 

2.  Section  1980.498  is  amended  by 
revising  the  introductory  text  of 
paragraph  (m)(5),  by  revising  the 
introductory  text  of  paragraph  (m)(6),  by 
revising  the  heading  of  paragraph 
(m)(8),  and  by  adding  paragraph 
(m)(8)(iii)  to  read  as  follows: 


or  is  required  by  the  lender,  §  1980.113 
of  subpart  B  of  part  1980  of  this  chapter 
may  apply  with  the  following 
exceptions: 

•        •        •        •        • 

(6)  Evaluation  of  applications.  If  the 
application  is  developed  and  processed 
in  accordance  with  §  1980.113  of 
subpart  B  of  part  1980  of  this  chapter, 
the  provisions  outlined  in  §  1980.114  of 
subpart  B  of  part  1980  of  this  chapter 
applies  with  the  following  exceptions: 

(8)  BID  agriculture  loan  purposes. 


f198a498 
kMne. 


Businees  and  Industry  disaster 


(m)*  •  • 

(5)  Filing  and  processing 
preapplications  and  applications.  If  the 
applicant  has  already  developed 
material  for  an  FmHA  Farmer  Programs 
loan  or  if  the  financial  and  production 
information  required  by  §  1980.113  of 
subpart  B  of  part  1980  of  this  chapter  is 
needed  to  document  repayment  ability 


(iii)  Refinancing  in  accordance  with 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  and  §§  1980.411(a)(ll). 
1980.451(i)(19)  and  1980.452 
ADMINISTRATIVE  C  (except  1980.452 
ADMINISTRATIVE  C  l(d)l  of  this 
subpart. 
•       •       *       •       • 

Dated:  June  24. 1993. 
Bob ).  Nash, 

Under  Secretary,  Small  Community  and  Rural 
Development. 

IFR  Doc.  93-17228  Filed  7-20-93;  8:45  ami 
MUmO  COOC  3410-07-M 


DEPARTMErfT  OF  JUSTICE 

8  CFR  Part  3 

[AG  Order  Na  1764-93] 

Exacutiva  OffIca  for  Immigration 
Review;  Criminal  Conviction  Record* 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  finalizes  the  types  of 
documents  that  are  admissible  in 
proceedings  before  an  Immigration 
Judge  to  prove  a  criminal  conviction.  It 
expands  the  class  of  documents  that 
will  be  accepted  by  an  Immigration 
Judge,  and  it  includes  the  use  of 
abstracts  of  convictions  and  records 
which  have  been  electronically 
transferred  by  individual  states  to  the 
Immigration  and  Naturalization  Service 
("the  Service").  These  changes 
implement  section  507  of  the 
Immigration  Act  of  1990  (IMMACT). 
EFfECnVE  DATE:  July  21, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  suite  2400,  5107 
Leesburg  Pike.  Falls  Church,  Virginia 
22041,  telephone,  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  The  types 

of  documents  that  may  be  accepted  by 
Immigration  Judges  to  prove  a  criminal 


UMI 
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conviction  have  been  expanded.  Section 
507  of  IMMACT  amended  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968  (42  VS.C  37S3(a))  by  requiring 
that  individual  states  that  receive  grants 
under  the  Omnibus  Act  provide, 
without  fee  to  the  Service,  certified 
records  of  conviction  of  aliens  who  have 
been  OHivicted  of  violating  the  criminal 
laws  of  the  state.  The  types  of  records 
that  will  be  provided  to  the  Service  to 
prove  a  criminal  conviction  may  vary 
firom  state  to  state,  and  provisions  have 
been  made  to  recognize  and  accept 
different  state  documents  in 
immigration  proceedings. 

A  proposea  rule  concerning  criminal 
con^ction  records  viras  published  on 
December  22, 1992  at  57  FR  60740. 
Nineteen  comments  were  received 
concerning  the  proposed  rule.  The 
comments  discussed  both  the  overall 
effect  of  the  rule,  as  well  as  specific 
suggestions  for  clariHcation.  A 
discussion  of  the  comments  follows. 

Many  conunenters  supported  the  rule 
as  proposed,  but  suggested  that  certain 
provisions  needed  clarification.  Several 
commentns  requested  that  the  rule 
indicate  that  certification  of  abstracts  by 
state  officials  may  be  made  by  meens  of 
a  computer-generated  signature  and 
statement  of  authenticity  submitted  as 
part  of  the  record.  While  the  proposed 
rule  did  not  expressly  state  how  a 
certification  of  the  record  was  to  be 
made,  it  was  anticipated  that  a 
computer-generated  certification  would 
be  the  method  used  by  the  state  official. 
The  final  rule  clarifies  that  any  record 
of  conviction  or  abstract  that  has  been 
submitted  by  electronic  means  to  the 
Service  from  a  state  or  court  record 
repository  may  be  certified  by  means  of 
a  computer-generated  signature  and 
statement  of  authenticity. 

In  addition,  the  proposed  rule  limited 
the  authority  to  certify  the  record  to  a 
state  "law  enforcement"  official 
associated  with  the  state's  record 
repository.  Several  commenters  noted 
that  state  officials  who  manage  or 
maintain  the  record  repositories  are  not 
always  law  enforcement  officials.  The 
Bureau  of  Justice  Administration  (BJA), 
which  is  diarged  with  the 
administration  of  section  507  of 
IMMACT,  agrees.  Therefore,  the 
reference  to  "law  enforcement"  official 
has  been  removed  from  the  final  rule. 
Certification  may  be  provided  by  any 
state  official  who  is  associated  with  the 
state's  repository  of  criminal  justice 
records. 

The  final  rule  further  clarifies  that  a 
record  may  be  electronically  transmitted 
to  the  Service  from  both  the  state  record 
repository  or  the  court  record 
repository.  Section  3.41(aM5)  provides 


that  an  abstract  of  a  record  of  conviction 
is  admissible  if  prepared  either  by  the 
court  in  which  tne  conviction  was 
entered,  or  by  a  state  official  associated 
with  the  state's  repository  of  criminal 
justice  records.  Hovrever,  proposed 
paragraph  (c)(1)  referred  only  to  the 
certification  made  by  the  state  official 
associated  with  the  record  repository, 
and  omitted  reference  to  certification  by 
an  official  associated  with  the  court 
repositoiy.  This  omission  has  been 
corrected,  and  the  rule  clarifies  that 
both  a  state  official  and  a  court  official 
may  certify  abstracts  of  records  from 
their  respective  repositories. 

One  commenter  suggested  that  the 
rule  be  expanded  to  include  admission 
of  official  criminal  history- records,  or 
"rap  sheets".  While  a  "rap  sheet"  may 
contain  some  evidence  of  a  criminal 
conviction,  it.  migiit  not  include  the 
essential  aspects  of  a  record  of 
conviction.  Therefore,  while  an  official 
criminal  history  record,  or  "rap  sheet" 
may  be  admissible  under  paragraph  (d) 
of  the  rule  as  some  evidence  of  a 
criminal  conviction,  it  lacks  the 
essential  protections  that  an  abstract  of 
conviction  contains.  The  abstract,  which 
requires  specific  and  detailed 
information  of  a  record  of  a  criminal 
conviction,  is  intended  to  provide  a 
reliable  and  acciirate  record  of 
conviction.  The  abstract  of  conviction 
will  originate  directly  fit>m  the  state  or 
court  record  repositories,  and  will  be 
certified  by  bom  the  state  official  who 
prepares  the  record,  and  the  Service 
official  who  receives  the  record.  These 
protections  will  ensure  the 
completeness,  accuracy  and  reliability 
of  the  records. 

Commenters  who  objected  to  the  rule 
as  proposed  argued  that  the  rule  would 
diminish  the  burden  upon  the  INS  to 
prove  deportability  by  "clear, 
convincing  and  uneqmvocal  evidence" 
by  allowing  documents  other  than  the 
record  of  conviction  to  establish 
deportability.  This  is  incorrect.  The 
standards  for  establishing  deportability 
have  not  been  relaxed,  nor  has  the 
burden  of  proof  shifted  from  the 
government  to  the  alien.  While  the  rule 
sets  forth  the  types  of  records  that  are 
admissible  to  prove  a  criminal 
conviction,  and  expands  the  types  of 
documents  which  have  traditionally 
been  submitted  to  estabUsh  a  criminal 
conviction,  the  burden  remains  with  the 
Service  to  prove  the  imderlying  issue  of 
deportability  by  "clear,  convincing  and 
unequivocal"  evidence.  To  meet  this 
burden  of  proof,  it  may  be  necessary  for 
the  Service  to  introduce  evidence 
beyond  the  initial  documents  presented 
It  is  the  Immigration  Judge  who  will 
determine  if  ti^e  records  submitted  meet 


the  required  standard  of  proof  As  was 
stated  when  the  proposed  rule  was 
published,  the  rule  speaks  to 
admissibility  only;  it  does  not  state  that 
the  document  or  record  is  dispositive  of 
the  existence  of  a  criminal  convictitxi. 
For  this  reason,  the  title  of  the  rule  has 
been  changed  from  "Record  of 
Conviction"  to  "Evidence  of  Criminal 
Conviction"  to  more  accurately  reflect 
the  content  of  the  rule. 

In  accordance  with  5  U.S.C.  60S(b), 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612.  The  rule  meets  the  applicable 
standards  provided  in  section  2(a)  and 
2(b)(2)  of  E.0. 12778. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedure,  Immigration,  Organization 
and  functions  (Government  agaides). 

Accordingly,  title  8,  chapter  I  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  3-EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Atttkority:  5  U.S.C.  301;  8  U.S.C  1103, 
1252  note.  1252b,  1362;  28  U.S.C.  509.  510. 
1746:  Sec.  2.  Reorg.  Plan  No.  2  of  1950, 3 
CFR.  1949-1953  Comp..  p.  1002. 

2.  Section  3.41  is  added  to  part  3  to 
read  as  follows: 

i  3.41    Evidence  of  crknkMl  conviction. 

In  any  proceeding  before  an 
Immigration  Judge, 

(a)  Any  of  the  following  documents  or 
records  shall  be  admissible  as  evidence 
in  proving  a  criminal  conviction: 

(1)  A  record  of  judgment  and 
conviction; 

(2)  A  record  of  plea,  verdict  and 
sentence; 

(3)  A  docket  entry  fivm  court  records 
that  indicates  the  existence  of  a 
conviction; 

(4)  Minutes  of  a  court  proceeding  or 
a  transcript  of  a  hearing  that  indicates 
the  existence  of  a  conviction; 

(5)  An  abstract  of  a  record  of 
conviction  prepared  by  the  court  in 
which  the  conviction  was  entered,  or  by 
a  state  official  associated  with  the  state's 
repository  of  criminal  justice  records, 
that  indicates  the  following:  The  charge 
or  section  of  law  violated,  the 
disposition  of  the  case,  the  existence 
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and  date  of  conviction,  and  the 
sentence: 

(6)  Any  dociunent  or  record  prepared 
by,  or  under  the  direction  of.  the  coxirt 
in  which  the  conviction  was  entered 
that  indicates  the  existence  of  a 
conviction. 

(b)  Any  document  or  record  of  the 
types  specified  in  paragraph  (a)  of  this 
section  may  be  submitted  if  it  complies 
with  the  requirement  of  §  287.6(a)  of 
this  chapter,  or  a  copy  of  any  such 
document  or  record  may  be  submitted  if 
it  is  attested  in  writing  by  an 
immigration  officer  to  be  a  true  and 
correct  copy  of  the  original. 

(c)  Any  record  of  conviction  or 
abstract  that  has  been  submitted  by 
electronic  means  to  the  Service  from  a 
state  or  court  shall  be  admissible  as 
evidence  to  prove  a  criminal  conviction 
if  it: 

(1)  Is  certified  by  a  state  official 
associated  with  the  state's  repository  of 
criminal  justice  records  as  an  official 
record  from  its  repository  or  by  a  court 
official  from  the  court  in  which 
conviction  was  entered  as  an  official 
record  bom  its  repository.  Such 
certification  may  be  by  means  of  a 
computer-generated  signature  and 
statement  of  authenticity;  and. 

(2)  Is  certified  in  writing  by  a  Service 
offidal  as  having  been  received 
electronically  fit)m  the  state's  record 
repository  or  the  court's  record 
repository. 

(d)  Any  other  evidence  that 
reasonably  indicates  the  existence  of  a 
criminal  conviction  may  be  admissible 
as  evidence  thereof. 

Dated:  July  13. 1993. 

lUMtlOW, 

Attorney  General. 

[FR  Doc.  93-17268  Filed  7-20-90: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Sarvice 

9  CFR  Parts  92  and  130 
[Docket  No.  91-021-6] 
RiN0S79-AA43 

User  Pass    Vatarinary  Diagnoatiea 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  establishing  user  fees 
for  certain  veterinary  diagnostic  services 
we  provide.  These  user  fees  are 
authorized  by  section  250d(c)  of  the 
Food,  Agriculture.  Dmservation  and 


Trade  Act  of  1990,  as  amended.  The 
effect  of  these  regulations  is  to  require 
certain  persons  to  pay  fees  for  services 
they  receive. 

We  are  also  amending  certain 
provisions  of  ova  ciirrent  regulations  for 
user  fees  to  either  make  them  consistent 
with  this  rule  or  to  clarify  their  intended 
meaning.  In  addition,  we  are  amending 
certain  provisions  of  our  current 
regulations  for  user  fees  that  pertain  to 
debtors  who  fail  to  pay  the  fees  when 
due,  to  make  them  consistent  with 
provisions  of  our  overtime  regulations. 
EFFECTIVE  DATE:  September  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joan  Amoldi,  Director,  National 
Veterinary  Services  Laboratories.  VS. 
APHIS.  USDA,  1800  Dayton  Road,  P.O. 
Box  844,  Ames,  lA  50010,  (515)  239- 
8266. 

SUPPLEMENTARY  INFORMATION: 

Background 

User  Fees  Authorized  Under  the  Fann 
Bill 

The  Food.  Agriculture,  Conservation 
and  Trade  Act  of  1990,  as  amended, 
referred  to  below  as  the  Farm  Bill, 
authorizes  the  Secretary  of  Agriculture, 
among  other  things,  to  prescribe  and 
collect  fees  to  reimburse  the  Secretary 
for  the  cost  of  carrying  out  the 
provisions  of  the  Federal  Animal 
Quarantine  Laws  that  relate  to  the 
importation,  entry,  and  exportation  of 
animals,  articles,  or  means  of 
conveyance,  (sec.  2509(c)(1)  of  the  Farm 
Bill). 

The  Farm  Bill  further  authorizes  the 
Secretary  to  prescribe  and  collect  fees  to 
recover  the  costs  of  carrying  out  the 
provisions  of  21  U.S.C.  114a,  as 
amended  which  relate  to  veterinary 
diagnostics,  (sec.  2509(c)(2)  of  the  Farm 
Bill)  21  U.S.C.  114a  concerns  control 
and  eradication  of  commimicable 
livestock  and  poultry  diseases.  Section 
2509(c)(5)iC)(iiJ  also  provides 
procedures  for  the  Secretary  to  follow  in 
the  case  of  non-payment  of  assessed 
fees,  late  payment  penalties,  or  accrued 
interest.  The  section  states  that  the 
Secretary  shall  suspend  performance  of 
services  to  persons  who  have  failed  to 
pay  fees,  late  pa)rment  penalty,  or 
accrued  interest. 

Section  2509(d)  of  the  Farm  Bill 
provides  in  addition  that  the  Secretary 
may  prescribe  such  regulations  as  the 
Secretary  determines  necessary  to  carry 
out  the  provisions  of  section  2509. 

Previously  Published  R^ulations 

On  August  7, 1991,  we  published  a 
document  in  the  Federal  Register  (56 

FR  37481-37499,  Docket  No.  91-021)  in 
which  we  proposed  to  amend  7  CFR 


part  354  and  9  CFR  chapter  I  to  establish 
user  fees  for  certification,  inspection 
and  testing  services  v/b  provide.  We  also 
proposed  in  that  document  to  amend  9 
CFR  ch.  I  to  establish  user  fees  for 
veterinary  diagnostic  services  we 
provide.  Veterinary  diagnostics  is  the 
work  performed  in  a  laboratory  to 
determine  if  a  disease^causing  organism 
or  chemical  agent  is  present  in  body 
tissues  or  cells,  and  to  identify  those 
organisms  and  agents. 

On  August  21, 1991.  and  September 
24, 1991,  documents  making  various 
corrections  to  our  published  proposal 
were  published  in  the  Federal  Register 
(56  FR  41605  and  56  FR  48270). 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  period  ending 
September  6, 1991.  We  received  176 
comments  by  that  date.  They  were  itom 
shipping  interests,  both  international 
and  domestic,  members  of  Congress, 
airlines,  state  governments, 
representatives  of  agricultural 
industries,  importers,  exporters, 
veterinarians,  and  producers. 

After  carefully  considering  all  of  the 
comments  received,  we  published  a 
final  rule  implementing  collection  of 
user  fees  for  various  inspection  and 
quarantine  services.  The  final  rule  was 
published  in  the  Federal  Register  on 
January  9, 1992  (57  FR  755-773,  Docket 
No.  91-135).  However,  we  did  not 
include  in  the  final  rule  user  fees 
proposed  for  veterinary  diagnostic 
services.  Instead,  we  stated  that  we 
would  "consider  further  the  comments 
we  received  on  this  issue  and  decide 
what  action  to  take  as  soon  as  feasible." 

Proposed  Rule 

On  March  22. 1993,  we  published  a 
document  in  the  Federal  Register  (58 
FR  15292-15301,  Docket  No.  91-021-1) 
in  which  we  proposed  to  charge  user 
fees  for  certain  veterinary  diagnostic 
services,  including  providing  certain 
diagnostic  reagents,  slide  sets,  and 
tissue  sets.  Veterinary  diagnostics  is  the 
work  performed  in  a  laboratory  to 
determine  if  a  disease-causing  organism 
or  chemical  agent  is  present  in  body 
tissues  or  cells,  and  to  identify  those 
organisms  or  agents.  Services  in  this 
category  include:  (1)  Performing 
laboratory  tests  required  to  import  or 
export  animals  or  birds:  (2)  conducting 
diagnostic  testing  on  tissue  samples 
referred  to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS  or  Agency) 
by  veterinarians,  State  animal  health 
officials,  or  university  representatives 
who  want  assistance  in  establishing  or 
confirming  a  diagnosis  (referred  to  in 
this  document  as  reference  assistance 
testing);  and  (3)  providing  certain 
diagnostic  reagents,  slide  sets,  and 
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tissue  sets.  Diagnostic  reagents  are 
biological  materials  used  in  diagnostic 
tests  to  detect  disease  agents  or 
antibodies  by  causing  an  identifiable 
reaction.  We  also  consider  sterilization 
by  gamma  radiation  to  be  a  veterinary 
diagnostic  service. 

We  also  proposed  to  amend  the 
regulations  to  add  definitions  of 
"National  Veterinary  Services 
Laboratories  (NVSL)"  and  "National 
Veterinary  Services  Laboratories, 
Foreign  Animal  Disease  Diagnostic 
Laboratory  (FADDL)."  which  are  the 
laboratories  where  we  provide  the 
veterinary  diagnostic  services  covered 
by  this  proposed  rule,  and  definitions  of 
"Diagnostic  reagent,"  "Privately 
operated  pennanent  import-quarantine 
facility,"  "Reference  assistance  testing," 
and  "State  animal  health  official". 

In  addition,  we  proposed  to  amend 
certain  provisions  of  our  current  user 
fee  regulations  for  service  provided 
under  title  9,  Code  of  Federal 
Regulations,  to  either  make  them 
consistent  with  what  we  are  proposing 
here  or  to  clarify  their  intended 
meaning.  We  also  proposed  to  amend 
certain  provisions  of  our  current 
regulations  that  pertain  to  debtors  who 
fail  to  pay  fees  when  due,  to  make  them 
consistent  with  certain  provisions  of  our 
overtime  regulations.  Further,  we 
proposed  to  make  certain 
nonsubstantive  technical  changes. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  April  21, 1993.  We 
received  16  comments  by  that  date. 
They  were  from  veterinarians, 
veterinary  medical  associations,  and 
representatives  of  State  and  Federal 
government  agencies,  including  State 
universities.  We  carefully  considered  all 
of  the  comments  we  received.  They  are 
discussed  below  by  topic. 

Cost  of  Doing  Business 

Some  commenters  stated  that  the  fees 
would  increase  their  cost  of  doing 
business.  We  realize  that  payment  of  the 
user  fees  will  increase  the  up-front  cost 
of  doing  business.  Various  persons  are 
currently  subsidized  by  the  taxpayers  in 
general,  in  that  those  who  benefit  from 
NVSL  services  do  not  directly  pay  for 
the  services.  Requiring  persons  to  pay  a 
fee  for  the  services  they  receive  would 
eliminate  the  subsidy,  general 
appropriations  from  taxes  would  no 
longer  be  needed,  and  costs  to  taxpayers 
in  general  would  be  reduced. 

General  Economic  Situation 

Many  comments  objected  in  general 
terms  to  all  the  proposed  APHIS  user 
fees.  Many  maintained  the  proposed 
APHIS  user  fees  would  be  detrimental 


to  the  livestock  industry  in  general,  and 
individual  businesses  in  particular. 
Some  comments  proposed  that  we 
exempt  certain  industries  or  classes  of 
users  from  the  proposed  user  fees. 
Among  those  mentioned  were  pet 
(companion  animal)  owners. 
Commenters  argued  that  we  should 
consider  the  current  economic  situation, 
both  in  the  United  States  and  abroad, 
and  the  financial  health  of  affected 
businesses  and  industries,  before 
adopting  APHIS  user  fees.  In  addition, 
several  commenters  mentioned  that 
NVSL  is  the  sole  source  of  certain  tests 
and  reagents. 

We  are  not  exempting  any  industries 
or  businesses  from  APHIS  user  fees 
based  on  these  comments.  Because  of 
budget  constraints,  we  do  not  have  the 
option  either  not  to  charge  user  fees,  or 
to  charge  user  fees  which  recover  less 
than  the  full  cost  of  providing  a  service. 
If  we  did  so,  we  would  not  collect 
enough  money  to  support  the  service. 
However,  we  have  attempted  to 
minimize  the  cost  of  our  services, 
thereby  keeping  APHIS  user  fees  at  the 
lowest  possible  level. 

Alternate  Funding  for  NVSL  Services 

Several  comments  suggested  that 
NVSL  be  funded  either  from  general  tax 
revenues,  or  with  funds  transferred  from 
other  United  States  Department  of 
Agriculture  (USDA)  agencies.) 
Commenters  stated  that  tl\e  Federal 
government  has  a  "responsibility  to 
provide  a  centralized  diagnostic 
laboratory"  and  that  NVSL  is  for  "the 
common  good." 

APHIS'S  appropriation  includes  funds 
for  NVSL  to  develop  new  technology. 
However,  APHIS'S  appropriation  does 
not  include  enough  funds  to  continue  to 
provide  all  NVSL  services  to  the  public 
without  charge.  Instead,  APHIS  has 
been  authorized  by  statute,  as  explained 
above,  to  charge  user  fees  for  certain 
NVSL  services.  Any  increase  in  our 
general  appropriation  is  a  Congressional 
prerogative  over  which  we  have  no 
control. 

Quality  and  Quantity  of  NVSL  Services. 
Including  Disease-Monitoring 

Many  commenters  stated  that 
charging  user  fees  for  NVSL  services 
would  reduce  the  quality  and  quantity 
of  services  provided,  ultimately  harming 
disease  identification  and  control 
efforts.  Several  commenters  mentioned 


■  Thli  commenter  also  suggested  all  USDA 
research  tinits  be  phased  out.  and  the  bulk  of  their 
funding  made  available  to  land  grant  colleges  for 
research.  We  have  not  discussed  this  comment  in 
this  documenL  The  allocation  of  Federal  research 
dollars  was  not  within  the  scope  of  our  proposed 
regulations. 


specific  diseases,  such  as  Eastern  equine 
encephalomyelitis  (EEE)  and 
salmonellosis.  We  have  carefully 
considered  these  cominefits,  but  have 
determined  not  to  make  any  changes 
based  on  them. 

The  NVSL  does  provide  services 
beyond  merely  performing  tests  and 
supplying  reagents.  Among  other  things, 
it  collects  data  and  compiles  statistics 
on  the  incidence  of  various  livestock 
diseases  in  the  United  States,  acts  as  the 
final  arbiter  on  test  results,  and  helps 
prevent  the  introduction  of  dangerous 
foreign  (exotic]  animal  diseases  into  the 
United  States. 

It  is  evident  from  letters  we  received 
that  many  commenters  assume  NVSL 
will  be  charging  APHIS  user  fees  for 
tests  and  reagents  for  program  diseases. 
Program  diseases  are  diseases  targeted 
by  a  current  APHIS  program  to  control 
or  eradicate  various  domestic  diseases 
or  ptests.  As  we  stated  in  our  proposal, 
we  do  not  intend  to  charge  an  APHIS 
user  fee  for  tests  and  diagnostic  reagents 
provided  in  the  United  States  in 
connection  with  program  diseases. 
NVSL  compiles  statistics  showing  the 
incidence  of  various  diseases  in  the 
United  States,  based  on  results  of  tests 
it  performs.  According  to  the  ' 
commenters,  if  NVSL  charges  for 
program  disease  tests,  people  will  stop 
using  NVSL  for  these  tests  and  NVSL 
will  no  longer  get  the  data  it  needs  to 
compile  its  statistics.  However,  because 
APHIS  will  not  charge  user  fees  for 
program  disease  tests  or  for  program 
disease  reagents,  the  number  of  requests 
received  for  these  services  should  not  be 
affected.  For  example,  salmonella, 
which  was  mentioned  by  several 
commenters,  is  the  subject  of  several 
APHIS  programs.  Samples  submitted  for 
testing  in  connection  v«rith  any  of  those 
programs  will  not  be  subject  to  an 
APHIS  user  fee.  In  addition,  certain 
diseases,  such  as  EEE,  which  are  not 
now  program  diseases,  would  be 
considered  program  diseases  if  there 
were  an  outbreak  of  the  disease.  In  those 
situations,  we  would  not  charge  a  user 
fee  for  testing. 

Some  commenters  also  stated  that 
NVSL  was  the  only  source  of 
standardized  reagents,  and  that  the 
proposed  user  fees  would  encourage 
other  laboratories  to  produce  reagents, 
which  might  not  be  standard  and  which 
would  thereby  jeopardize  efforts  to 
control  disease.  Several  other 
commenters  expressed  similar  general 
concerns  that  private  and  State 
laboratories  would  provide  services  as 
an  option  to  NVSL,  out  that  doing  so 
would  put  a  strain  on  them  and  the 
services  provided  would  be 
substandard.  One  commenter  was 
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concerned  that  NWSL  would  eventually 
be  supplanted  by  private  laboratories. 

We  are  not  making  any  changes  in  the 
proposed  regulations  based  on  these 
comments.  APHIS  is  authorized  to 
provide  various  veterinary  services  to 
the  public,  and  it  is  through  NVSL  that 
many  of  these  services  are  provided. 
However,  APHIS  is  not  required  by  law 
to  provide  services.  Neither  is  there  any 
statute  which  prohibits  private 
laboratories  or  other  entities  from 
providing  services  in  competition  with 
NVSL.  j 

Missing  Fees  I 

One  commenter  alerted  us  that  we  did 
not  include  a  user  fee  for  testing  the 
efficacy  and  possible  coirosiveness  of 
disinfectants.  Another  commenter 
informed  us  that  there  is  no  fee  for 
"cultures  (non-reagent  related)."  If  we 
determine  in  the  future  that  user  fees  for 
these,  or  any  other  services  are  needed, 
wre  will  publish  proposed  fees,  for 
public  comment,  in  the  Federal 
Register. 

A  commenter  also  pointed  out  that 
there  is  no  separate  charge  for  bacterial 
isolation  and  identification,  as  opposed 
to  bacterial  identification  alone.  In 
addition,  this  commenter  questioned 
how  the  user  fee  would  be  assessed  for 
testing  samples  received  for  isolation 
and  identification.  We  are  making  no 
changes  based  on  these  comments.  We 
believe  our  two  proposed  user  fees  for 
"bacterial  identification/isolation, 
routine"  and  "bacteriology  requiring 
special  characterization"  (see  proposed 
§  130.16(a)(1)),  cover  the  testing. 
Normally,  isolation  and  Identification 
are  done  for  every  sample.  Our  user 
fees,  as  oiu'  proposed  rule  states,  will  be 
based  on  the  number  of  tests  done. 

Fees  To  Be  Changed 

One  commenter  stated  that  our 
proposed  reagent  fees  are  too  high,  and 
that  we  should  adopt  a  "set  price"  for 
each  class  of  reagents,  regardless  of  the 
agent  involved.  Another  commenter 
suggested  that,  in  general,  our  proposed 
user  fees  for  services  concerning  culture 
identification  might  not  be  high  enough 
because  lab  personnel  cannot  know  in 
advance  exactly  how  much  work  will  be 
required. 

We  have  carefully  considered  these 
comments,  but  have  determined  not  to 
make  any  changes  in  our  proposed 
regulation.  We  have  carefully  calculated 
all  of  our  proposed  user  fees  to  correctly 
reflect  the  amount,  type,  and  duration  of 
each  service  required.  We  took  into 
accoimt  variations  in  the  time  needed  to 
provide  a  service  by  determining  the 
average  time  necessary. 


As  is  the  case  with  all  other  APHIS 
user  fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  we  are  adopting 
in  this  document.  We  will  publish  any 
necessary  adjustments  in  the  Federal 
Register.  We  do  not  intend  to  collect 
user  fees  in  excess  of  actual  costs. 

This  same  commenter  also  suggested 
that  we  adopt  a  single  fee  for  each 
complement  fixation  (CF), 
hemagglutination  inhibition  (HI),  and 
virus  neutralization  test  (VN).  This  is  in 
contrast  to  the  tiered  fees  we  proposed. 
Under  our  proposal,  there  would  be  one 
fee  for  the  first  CF.  HI,  or  VN  test  on  a 
sample,  and  a  second,  different,  fee  for 
each  additional  test  of  the  same  type  on 
the  same  sample.  The  user  fee  for 
additional  tests  would  be  lower  than,  the 
user  fee  for  the  first  test. 

As  we  explained  in  our  proposed 
regulation,  CF,  HI,  and  VN  tests  are 
conducted  to  detect  many  different 
diseases.  A  single  sample  may  be  tested 
many  times  for  different  diseases,  each 
time  using  the  same  type  of  test.  A  given 
amount  of  time  and  effort  is  required  to 
prepare  a  sample  for  the  first  test. 
However,  once  the  sample  has  been 
prepared  for  the  first  test,  less  time  and 
effort  is  necessary  to  ready  it  for  each 
additional  test  of  ihe  same  type.  Because 
of  this,  costs  are  lower  for  each 
additional  test.  Therefore,  we  proposed 
one  user  fee  for  the  first  CF.  HI,  or  VN 
test  on  a  sample,  and  another,  lower, 
user  fee  for  each  additional  test  of  the 
same  type  on  the  same  sample. 

We  believe  this  reasoning  is  still 
valid.  We  are  therefore  not  making  any 
changes  in  the  regulations  based  on  this 
comment. 

Payment  Methods 

One  commenter  suggested  that  we 
allow  State  agencies  to  pay  for  user  fees 
with  purchase  orders  or  by  setting  up  a 
"charge  account"  with  monthly  billing. 
In  conjunction  with  this  suggestion,  the 
commenter  also  stated  that,  if  we  adopt 
the  suggestion,  we  should  also  exempt 
State  agencies  from  §  130.51  (b)(3)  and 
(b)(4).  Section  130.51(b)(3)  and  (b)(4) 
state  that  APHIS  will  withhold  test 
results  and  services  if  payment  is  not 
made  or  is  inadequate  or  unacceptable. 

We  have  carefully  considered  this 
comment  and  determined  that  no 
changes  are  necessary.  Our  proposed 
payment  system  includes  provisions  for 
billing.  We  included  these  provisions  to 
accommodate  State  agencies  and  others 
who  cannot  prepay.  If,  after  these  user 
fees  are  effective,  we  determine  that  a 
different  approach  would  be  better,  we 
will  publish  proposed  amendments  for 
public  comment  in  the  Federal  Register. 


Miscellaneous 

One  commenter  asked  whether 
conjugates  provided  by  NVSL  are 
concentrate  or  dilute.  Our  answer  is  that 
all  NVSL  conjugates  are  concentrate. 

Another  commenter  questioned  why 
"production  agriculture"  must  pay  user 
fees,  and  cited  restaurants  as  receiving 
much  of  the  income  spent  on  food.  We 
agree  the  commenter's  implied 
statement  that  other  individuals  and 
businesses  in  the  marketing  chain 
benefit  from  NVSL  services.  However, 
they  benefit  indirectly  only — ^NVSL  does 
not  provide  any  direct  services  to  them. 
Under  these  circumstances,  it  is  not 
practical  for  us  to  collect  user  fees  from 
them,  or  even  to  calculate  what  the 
appropriate  user  fee  might  be.  For  these 
reasons  we  are  not  making  any  changes 
to  the  proposed  regulation  based  on  this 
comment. 

We  are  making  three  editorial  changes 
to  the  regulations  we  proposed.  We  are 
adding  the  words  "agents  or"  to  our 
proposed  definition  of  "Diagnostic 
reagent,"  so  the  definition  reads 
"Diagnostic  reagent.  Substances  used  in 
diagnostic  tests  to  detect  disease  agents 
or  antibodies  by  causing  an  identifiable 
reaction."  We  believe  this  wording  is 
clearer  and  more  accurate.  We  are  also, 
in  proposed  new  §  130.15,  changing 
"Virus  isolation  (OP)"  to  read  "Virus 
isolation  (Oesophageal/pharyngeal)." 
Spelling  out  this  term,  rather  than 
abbreviating  it,  eliminates  any 
possibility  of  misunderstanding. 
Finally,  in  proposed  §§  130.14(b), 
130.15(b).  and  130.16(b),  we  have 
clarified  that  reimbursable  overtime 
must  be  paid  for  Ifte  service  of 
performing  each  test,  when  service  is 
asked  for  on  a  Sunday  or  holiday,  or  at 
any  other  time  outside  the  normal  tour 
of  duty  of  the  employee. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  it  has  been  determined  that  this 
rule  is  part  of  a  series  of  dociuiients 
which  are  being  considered  as  a  "major 
rule."  This  final  rule  is  one  of  several 
rules  which  require  certain  ]>ersons  to 
pay  user  fees  for  APHIS  services  they 
receive.  We  have  already  published,  in 
three  separate  documents,  final  rules 
adopting  user  fees  for  various 
passengers  and  means  of  conveyance. 
One  final  rule  covered  user  fees  for 
commercial  vessels,  commercial  trucks. 
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commercial  railroad  cars,  and 
passengers  on  commercial  aircraft 
arriving  in  the  United  States  from 
outside  the  country.  It  was  published 
April  12,  1991  (56  FR  14837-14846. 
Docket  No.  91-028),  and  was  effective 
May  13. 1991.  The  second  final  rule 
covered  user  fees  for  passengers  on 
commercial  airlines  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States.  It  was  published  April 
23, 1991  (56  FR  18496-18502,  Docket 
No.  91-054).  It  was  withdrawn  in 
another  document  published  April  21, 
1992  (57  FR  14475.  Docket  No.  91-142). 
The  third  final  rule  was  published 
January  9, 1992  (57  FR  755-773,  Docket 
No.  91-135),  and  was  effective  Febmary 
9, 1992.  It  covered  user  fees  for  services 
provided  to  commercial  aircraft  entering 
the  customs  territory  of  the  United 
States,  services  related  to  the  issuance  of 
phytosanitary  certificates  for  plants  and 
plant  products  being  exported  from  the 
United  States,  and  services  related  to 
the  export  or  import  of  animals  or  birds. 

The  Final  Regulatory  Impact  Analysis 
indicates  that  the  rules  currently  in 
effect,  along  with  the  regulations  made 
final  in  this  docimient,  will  provide 
total  savings  to  taxpayers  of  $129.9 
million  annually.  The  discounted  value 
of  this  amoimt  is  estimated  at  about 
$532.6  million  over  5  years.  The 
veterinary  diagnostic  fees  alone,  as 
included  in  this  final  rule,  will 
contribute  approximately  $988,000  per 
year,  or  less  than  1  percent  of  the  total 
savings.  These  savings  will  have  a 
discounted  value  of  approximately  $5 
million  over  5  years.  The  Regulatory 
Flexibility  Act  requires  that  APHIS 
specifically  consider  the  economic 
impact  of  imposing  user  fees  on  "small" 
affected  entities.  The  number  of  entities 
which  may  be  qualified  as  small  in  each 
category  is  not  available.  Approximately 
125,000  diagnostic  and  reference 
assistance  tests  are  performed  annually 
at  APHIS  laboratories.  These  tests  are 
performed  for  animal  importers  and 
exporters,  veterinarians.  State  and 
Federal  agencies  and  laboratories, 
commercial  laboratories,  educational 
institutions,  and  foreign  governments, 
most  of  whom  are  not  small  entities. 
However,  the  economic  impact  of  user 
fees  on  small  entities  is  expected  to  be 
minor  since  the  fee  represents  a  small 
fraction  of  the  total  operating  costs  for 
each  small  entity,  and  a  small  amount 
of  the  total  cost  of  importing  an  animal 
into  the  United  States. 

Our  final  Regulatory  Impact  Analysis 
is  available  for  inspection  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 


except  holidays.  Persons  wishing  to 
inspect  the  document  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  comment 
reading  room. 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12606 

We  have  analyzed  this  final  rule  in 
accordance  wi*h  Executive  Order  12606, 
and  have  determined  that  it  has  no 
potential  impact  on  family  well-being. 
We  have  determined  that  this  rule:  Will 
not  affect  the  stability  of  the  family,  and 
particularly,  the  marital  commitment; 
will  not  affect  the  authority  and  rights 
of  parents  in  the  education,  nurture,  and 
supervision  of  their  children;  will  not 
help  or  hinder  the  family  to  perform  its 
functions;  will  not  substitute 
governmental  activity  for  family 
functions;  and  will  not  have  any 
significant  effect  on  family  earnings.  We 
have  also  determined  that  the  benefits  of 
this  action  justify  any  impact  it  may 
have  on  the  family  budget,  and  that  this 
activity  cannot  be  carried  out  by  a  lower 
level  of  government  or  by  the  family 
itself.  This  rule  sends  no  message, 
intended  or  otherwise,  to  the  public 
concerning  the  status  of  the  family,  or 
to  young  people  concerning  the 
relationship  between  their  behavior, 
their  personal  responsibility,  and  the 
norms  of  our  society. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

9  CFR  Part  92 

Animal  disease.  Imports.  Livestock. 
Poultry  and  poultry  products. 


Quarantine.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports.  Imports,  Poultry,  Quarantine. 
Reporting  and  recordkeeping 
regulations,  Tests.  

Accordingly,  we  are  amending  9  CFR 
parts  92  and  130  as  follows: 

PART  92-myiPORTATtON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105.  111.  114a,  134a.  134b, 
134c,  134d.  134f.  135, 136.  and  136a;  31 
use.  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  §  92.106,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

S  92.1 06    Quarantin*  raquiramanta. 

*        •        •        •        • 

id)  Charges  for  senrices.  *  *  * 
(2)  All  applicable  user  fees,  as  listed 
in  part  130  of  this  chapter;  and 


PART  130— USER  FEES 

3.  The  authority  citation  for  part  130 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C  114a.  136,  and  136a; 
7  CFR  2.17.  2.51,  and  371.2(d). 

4.  In  §  130.1,  the  following  definitions 
are  added,  in  alphabetical  order,  to  read 
as  follows: 

f  130.1    Deflnitiona. 


Diagnostic  reagent.  Substances  used 
in  diagnostic  tests  to  detect  disease 
agents  or  antibodies  by  causing  an 
identifiable  reaction. 

*        •        •        •        • 

National  Veterinary  Services 
Laboratories  (NVSL).  The  National 
Veterinary  Services  Laboratories  of  the 
Animal  and  Plant  Health  Inspection 
Service,  located  in  Ames,  Iowa. 

National  Veterinary  Services 
Laboratories,  Foreign  Animal  Disease 
Diagnostic  Laboratory  (FADDL).  The 
National  Veterinary  Ser\'ices 
Laboratories,  Foreign  Animal  Disease 
Diagnostic  Laboratory,  located  in 
Green  port.  New  York. 

Privately  operated  permanent  import- 
quarantine  facility.  Any  permanent 
facility  approved  under  9  CFR  part  92 
to  quarantine  animals  or  birds,  except 
facilities  operated  by  APHIS. 
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Reference  assistance  testing.  Tests 
conducted  by  APHIS  at  the  request  of  a 
veterinarian,  state  animal  heelth  official, 
or  university,  to  either  estabUsh  or 
confirm  a  diagnosis. 
•       •       •       •       • 

State  animal  heahh  official.  The  State 
official  responsible  for  livestock  and 
poultry  disease  control  and  eradication 
programs. 

5.  In  $  130.2,  the  text  of  paragraph  (a) 
preceding  the  table  is  revised  to  reed  as 
follows: 


'^'^    UserfaMtar  individual  animals 
and  birds  ^uafsniined  In  APHIS  Animal 
Import  CentsfSa 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  the  following  user  fees,  which 
include  standard  care,  feed,  and 
handling,  and  which  must  be  paid  for 
each  animal  or  bird  quarantined  in  an 
Animal  Import  Center  >:      ' 

6.  In  §  130.3.  the  text  of  paragraph  (a) 
preceding  the  table  is  revised  to  read  as 
follows: 


11303    User  fees  for  exehiekfeuee  of 
bulMngs  St  APtnS  AnimaJ  Import  Canters. 

(a)  An  importer  may,  at  his  or  her 
option,  occupy  entire  quarantine 
buildings  at  the  Animal  Import  Centers 
spedfiM  below.  The  person  for  whom 
the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  the  user  fee  which 
will  be  charged  for  each  building  as 
follows: 
.       .       •       •       •      1 

7.  Section  130.4  is  revised  to  read  as 
follows: 


|130l4   User  fees  for  aervteesMprlvaMy 
opsrstsd  permanent  lmports|uarantine 


A  daily  user  fse  of  $49.25  must  be 
paid  for  each  animal  quarantined  in  a 
privately  operated  permanent  import- 
quarantine  facility.  The  person  for 
whom  the  service  is  provided  and  the 
person  requesting  the  service  are  jointly 
and  severally  liable  for  this  user  fee. 

8.  In  $  130.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

11305    Ussrtsssferssrvicsaalprivalely 
I  tsmporsry  impcrt'^uarsntine 


(s)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 


liable  for  paying  the  user  fee  for  each 
animal  quarantined  in  a  privately 
operatea  temporary  import-quarantine 
facility. 

g.  In  S  130.6,  the  text  of  paragraph  (a) 
preceding  the  table  and  the  text  of 
paragraph  (b)(1)  preceding  the  table  are 
reviMd  to  read  as  follows: 

|130«    User  fsss  for  sndorsing  export 


(a)  The  pwson  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  paying  the  following  user  fees 
for  each  export  health  certificate 
requested''  for  the  following  types  of 
animals,  regardless  of  the  nimiber  of 
animals  covered  by  the  certificate: 
•        •        •        •        • 

(b)(1)  The  person  for  whom  the 
service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  paying  the  following 
user  fees  for  each  export  certificate 
requested  for  animals  and  birds, 
depending  on  the  number  of  animals  or 
binls  covered  by  the  certificate  and  the 
number  of  tests  required: 

11.  In  8 130.7,  paragraph  (a),  the 
introductory  text  is  revised  to  read  as 
follows: 

f1307    Ussr  fsss  for  inspection  snd 
supervision  ssrvices  provided  within  the 
United  States  for  export  animals  or  birds. 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  paying  the  user  fees  for  the 
following  APHIS  services  provided 
within  the  United  States  for  export 
animals  or  birds: 


12.  In  part  130.  new  §§  130.14  through 
130.18  are  added  to  read  as  follows: 

f13014    Ussr  fsss  for  tsstspsrformsd  St 
NVSL. 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  user  fees  for  each 
test  listed  in  this  paragraph  performed 
at  NVSL  in  connection  with  the 
importation  or  exportation  of  animals  or 
birds.  All  user  fees  in  this  paragraph  are 
per  test,  unless  stated  otherwise: 


Test 


Agar  gel  immunodiffusion 


'APHIS  Animal  Impart  CaaUnin  located  in 
Hoaohihi.  HI.  Miami.  FL,  md  NtwburgI).  NY.  Tha 
■ddf  MiM  of  dm*  fadlitiw  m  publt«hwi  in  p«t  92 
of  this  cfaaptOT. 


Test 


addWsd    pisis   anUgsn 


Buffered 
presumptive 

Card 

Competilive        snzyms 
Immunosorbent  assay 

Complement  fixation  Occludes 
Complement  fixatiart-ovis)  *  

Enzyme  Nf)ked  lmmunoeoft>snt 
assay  

Hemagglutination  Inhibition  (in- 
cludes Hemagglutination  lnhit)i- 
tlon-5)  > „.....,.. 

Histopathology 

Indirect  fluorescsnt  andtxxly 

Latex  agglutirraHon 

Mercaptoetttanol 

Microscopic  agglutination 

Plaque  neutralization 

Parasitology - 

Plate 

RIvanol 

Tut>e  agglutination  (inciudas  tubs 
aggkJtinalion  meUtensis) 

Virus  neutralization  > 


1  An  axport  certificata  may  naad  to  ba  endorsed 
for  an  animal  being  exported  from  tha  United  States 
if  the  country  to  which  the  animal  is  being  shipped 
requires  one.  APHIS  endorses  axport  ceitiRcales  as 
a  service  to  tha  public 


3.50 
2M 

4.75 

9.00 
4.75 


7.50 
3  8.50 
9.00 
4.75 
3.50 

(») 

7.50 

17.00 

3.50 

3.75 

3.50 
7.50 


■  The  user  fees  listed  are  for  the  first 
complement  fixation  (CF).  hemagglutination 
Inhibition  (HI),  and  virua  neutralization  (VN) 
test  performed  on  a  sample.  The  user  fee  for 
each  additional  tsst  of  the  same  type  (CF,  HI, 
or  VN)  perforn)ed  on  the  same  sample  is  20% 
of  the  stated  fee,  rounded  up  to  the  nearest 
quarter  of  a  dollar.  For  example,  if  two  CF 
tests,  one  HI  test  and  one  VN  test  are 
performed  on  the  same  sample,  the  user  fees 
are  $9.00  for  the  first  CF  test.  $7.50  for  the  HI 
test,  $7.50  for  the  VN  test,  and,  for  the  second 
CF  test,  $2.00,  or  $1.80  (20%  of  $9.00). 
rounded  up  to  the  nearest  quarter  of  a  dollar. 

2  Per  slide. 

3$10  per  accession,  plus  $2.00  for  each 
serovar  in  excess  of  five  serovars  per 
accession. 

(b)  If  a  test  must  be  conducted  on  a 
Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  part  97  of  this 
chapter,  must  be  paid  for  performing 
each  test,  in  addition  to  the  user  fee 
listed  in  paragraph  (a)  of  this  section. 


User  fee 


f13015 
FADOL. 


Ussr  fsss  for  tssts  performed  at 


(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  user  fees  for  each 
test  listed  in  this  paragraph  performed 
at  FADDL  in  connection  with  the 
importation  or  exportation  of  animals  or 
birds.  All  user  fees  in  this  paragraph  are 
per  test,  unless  stated  otherwise: 


Test 


$4.75 


Agar  gel  immunodiffusion 

Complement  fixation  < 

Direct   imnfHJTKjfkiorescsnt   anli- 

txxJy 

Enzyme  Unicsd  lmmunoeort>snt 

assay 


Ussr  fse 


$13.50 
30.50 

9.50 

11.00 
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e  service 


Ta« 

Usarfae 

FluoTMcent  antitxxly  neutraiiza- 

Histopalhology 

In-vfvo  saf«ty  tests  ™ 

Indirect  ffuofsscent  antibody 

Latex  aggluttnaMon 

Vims  isolation 

22.00 

3  20.75 

4,177.00 

21.50 

9.25 

77.75 

Virus    Isolation    (Oesophageal/ 
pharyngeaQ 

80.00 

Virus  isoiaHon  in  embryonatad 

•Q0« - - 

Virusneulnialoni 

183.75 
22.00 

Teat 


■  The  user 


rwutraHzatton 


feee  listed  are 
llxatton      (CF) 


for  t» 

and 


I  first 
vintt 
on    a 


(VN) 

sample.  The  user  fee  for  each  additional  test 
of  the  same  type  (CF  or  VN)  performed  on  the 
same  sampla  Is  20%  of  tie  staled  user  fee 
rounded  up  to  tie  neereet  querter  of  a  dollar. 
For  ennipte,  N  two  CF  tests  and  one  VN  lest 
are  performed  on  tie  same  sample,  tie  user 
fees  are  S30.50  for  tie  first  CF  test  $22.00  for 
the  VN  test,  and,  for  tie  second  CF  test 
$6.25.  or  $6.10  (20%  of  $30.50)  rounded  up  to 
the  nearest  quarter  of  a  doner. 
3Per  slide. 


(b)  If  a  test  must  be  conducted  on  a 
Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  pert  97  of  this 
chapter,  must  be  paid  for  performing 
each  trat.  in  addition  to  the  user  fee 
listed  in  paragraph  (a)  of  this  section. 

1130.18    User  fees  for  rafsrenea 


(a)  The  person  for  wh«n  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  pajrment  of  user  fees  for  each 
reference  assistance  test  listed  in  this 
paragraph.  All  user  fees  in  this 
paragraph  are  per  test,  unless  stated 
otherwise: 


Teet\ 

User  fee 

(1)  Bacterial  idanfcaiton  tests: 

Bacterial    identification/Isolation. 

routne  ...„.._ 

$15.00 

Bacteriology    requiring    special 

chandartzatton ... 

25.00 

Leptospira  cuNuraa 

25.00 

75.00 

Phage  typing 

10.0C 

Plasmid  typing  

25X)C 

Salmonella  serotyping  .... 

20.0C 

(2)  Toxicoiogy  tests: 

GC/MS    oiganto    compound- 

Screen  

106.SC 

Confirmation 

31 -OC 

iCPfnfltnffl — Srrsnn 

28.25 

Confirmation  ......~...._........»..>__. 

8.00 

MyootOMin  screen 

30.75 

Selenium „_ 

3a50 

Pesticide— Soeen  —      -. 

34.25 

Quvittaion .... 

47.60 

Otier  toxicant— Screen  .... 

39.75 

Quanttalion _ _..........._... 

39.75 

(3)  Other  tests: 
Complement    fixalion    Oocludes 

complemem  Ibaion-ovis)  >  

Agar  gel  Immunodiftuslon 

Hemagglutinatian   irMbiton   (ii>> 

dudea  hemagglutinalio(v5)  I  ... 

Histopatiology 

Indirect  IkKxescent  antibody 

Parasitology 

Virus  isolation 
Virus  neutralization 


9.00 
4.75 

7.50 
18.50 

9.00 
17.00 
29.75 

7.50 


Diagnostic  reagent 


■  Ttie  user  feee  Rsled  are  for  tw  first 
complement  fixation  (CF).  hemagglutination 
Inhibition  (HI),  and  virus  neturaRzation  (VN) 
test  performed  on  a  sampte.  The  user  fee  for 
each  additional  test  of  the  same  t^ie  (CF,  HI, 
or  VN)  pertonmed  on  the  same  sample  is  20f% 
of  the  stated  user  fee.  rounded  Lip  to  the 
nearest  quarter  of  a  dollar.  For  example,  it  two 
CF  teste,  one  HI,  and  one  VN  test  are 
performed  on  ttie  same  sample,  the  user  fees 
are  $9.00  for  tie  ftrst  CF  test.  $7.50  tor  tie  HI 
test.  $7.50  for  the  VN  test,  and,  lor  t^.e  second 
CF  test,  $2.00.  or  $1.80  (20%  of  $9.00) 
rounded  up  to  the  nearest  quarter  of  a  doltar. 

2  Per  slide. 

(b)  If  a  test  must  be  conducted  on  a 
Sunday  or  holiday,  or  at  any  other  time 
outside  the  regular  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  part  97  of  this 
chapter,  must  be  peid  for  performing 
each  test,  in  addition  to  the  user  fee 
listed  in  paragraph  (a)  of  this  section. 


f  130.17    Ueerl 
slide  sets,  er>d  tieeue  i 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  user  fees  for  each 
diagnostic  reagent  listed  in  this 
paragraph  and  obtained  from  NVSL: 


Diagnostic  reagent 

1 

Unit 
(rrl) 

Fee/ 
unit 

Avian  adenovirus  127: 

Antigen _.............. 

Antiserum 

Avian  encephalomyelitis: 

VInjs 

Antiserum .... 

Avian  influenza: 

Antigen - 

Antiserum „ 

Avian  paramyxovirus-2: 

VHus 

Antigen 

Afltiseium _ 

Avian  paramyxov<tue-3: 
Virus 

2 

2 

0.6 

2 

2 
8 

0.8 

2 

2 

0.6 

2 

2 

0.6 

0.8 

2 

1 

0.6 
2 

$39.50 
21.75 

5.25 

21.75 

8.75 
51.00 

S.2S 
38.50 
21.75 

5.25 

Antigen 

Antiserum „.... 

Avian  reoviruK 
Virus ._ 

39.50 

21.76 

5.26 

BhMtongue: 

Vkue 

Anbsenjm .... 

Contugato 

Bovine  coronevirus: 

VIrue — 

Antisenjm 

5.25 
83.50 
19.25 

5.25 

83.50 

Conjugete  „ 

Boirfne  herpesvirus: 

Vims: 

Type  1 „ 

Type  2 

Bovine  herpes  virus  con- 
tinued: 
Antiserum: 

Type  1 

Type  2 

Type  4 

Conjugate: 

*      Typel 

Type  2 

I        Type  4 _ 

Positive  control  serum: 

I        Type  1  

Type  2  „ 

I  Bovine  papular  stomatitis 

I      Virus _ 

I     Antiserum 

Conjugate  

BoMne  parvovirus: 

Virus _ 

Antiserum  „ 

Conjugate 

Positive  control  serum 
Bovine  respiratory 
syncytial  virus: 

Virus  ...„ 

Antiserum 

Conjugate  

Positive  control  serum 
Bovine  rotavirus: 

Virus ...._. 

Antiserum 
Conjugate 


Unit 
(ml.) 


Bovine  \Aral  dtarrtiea: 

Vln« 

Antiserum 

Conjugete  

Positi>«  control  serum  .. 

Brucella  canis: 
Antigen  ...._ 

Brucella  ovis: 
Antigen  .._ 

Chlamydte  psittad: 

AnSsefum 

Antigen ..._ 

Conjugate  

CF  modifying  factor 

Contagious  ecthyma: 

Vinjs 

CF  anigen .-^ 

Antiserum 

Conjugate  - — 

Dude  viral  enteritis: 

Vims 

Antiserum 

Conjugate - 

Encephalomyo<arditis: 

Virus ._ 

Antiserum _. 

Conjugete  ~ 

Poeitive  control  serum  .. 

Epizootic  hemorrhagic  dte- 
ease: 

Virus  ...« ». ~.... 

AiiMsorum .........._. 

Conjugate  - 

Equine  adenovirxts: 
Virus  .- - 


Fea^ 
unit 


0.8 
0.8 
0.8 


2 
2 

2 

1 
1 
1 

2 

2 

Oj6 

2 

1 

0.8 
2 

1 
2 


0.8 

2 

1 

2 

0.8 

2 
1 

04 
2 
1  • 

2 


0.6 

1 

1 

1 

1 

OM 
1 
2 
1 

0.8 

2 

1 

QJt 
2 

1 

2 


2 
1 

0.6 


19.25 


12S 
6.25 

5.25 


83.50 
83.50 
83.50 

19.25 
19.2S 
19.25 

4.50 
440 

5.25 

8340 
19.25 

6.2S 

83l50 

192 

440 


5.2S 

8340 

19.25 

440 

5.25 
8340 
19.25 

5.25 

•340 

1&25 

440 

8.25 

540 

6.25 

21.75 
6l25 

19l2S 
1140 

6.25 

740 

&25 

192 

52 

2175 
»12 

52 

5740 

192 

82 


52 

1840 
192 

62 
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CXagnosic  rMgant 


ConjuQili  ................_. 

EqumthaipMtyptl: 

VlTU»... 

AfillMfUfn 

Coniugali 

Equhw  hwpM  typ«  2: 

yflnm.......^ 

AnilMnjrn 

Equint  hwpM  type  3: 

VWu>.„ 

^V H^^^^tMll   ■••■••••••••••••••••I 

Equine  inNuanzK 

▼  nl^V   ■  ■  «  ■  ■  ■♦»»»*»■«  »■■■■■  »»—>—■ 

AnUMfuni  „........_........, 

Equirw  viral  arterffe: 
Vliu»... - 

I    I  ■  IM    ■    11  III       1  11    ■  ll.l  I. 

rMmagyunnning 

cnoaphsloinyoiitis: 

Vims 

Antfsaiuni 

Conjugate  

Positiva  control  sanm  . 
HogCholara: 

Tisaua  sat , 

Infacteua  brenchHlB  virus: 

VUua 

Antisanjm 

IrrfacVoua  bursal  dtoaasa: 

VInja 

Aniigan , 

Infactious 
laryrigotrachailia: 

Vims 

Antiaarufn  ........„.,„..„.., 

Johnin: 

PPO  

LaploFA: 

Conjugala 

Flazo-oranga , 

Laptospira: 

Aniigan ......................... 

Anliaarum 

Lapto  transport  medium  . 
Nawcastle  disease: 

Vlnia „. 

Antfgan »..m...»> 

Antiserum .................... 

Parainlluanza-3: 

Wus 

Antiserum 

Conjugate 

Positive  control  serum 
Pasiauralla: 

Antiserum  ........>. 

Pordne  adenovirus  (AV): 

Virus „ 

ArMserum .................... 

Conjugate 

Porcine  parvovirua  (PPV) 

Virus 

Antiserum 

Conjugate  

Poaitiva  control  serum 
Porcine  reovinjs: 

Antiserum  ...^ 
Qonjugata 
Porcine  rotavirus 
Virus 


umt 

(ml.) 


2 

1 

0.6 

2 
1 

0.6 
2 

0.6 
2 

0.6 
2 

0.6 
5 


0.6 

2 

1 

2 

0) 

0.6 
2 

0.6 

1 

2 


0.6 
2 

10 
2 

1 
3 

10 

2 

10 

0.6 

2 

2 

0.6 
2 
1 
2 


Fee/ 
unit 


11.50 
24.00 

5.25 
11.50 
24.00 

5.25 
11.50 

5.25 
11.50 

5.25 
21.75 

5.2S 
48.25 


5.25 

57.50 

19.25 

6.25 

78.75 

4.50 
21.75 

5.25 

8.00 

21.75 


5.25 
21.75 

12.25 
10.75 

19.25 
6.00 

20.00 
4.50 
3.00 

5.25 
38.50 
21.75 

5.25 
83.50 
19.25 

6.2S 


Diagnoaic  reagent 


^M  vU^HW  Ifl  1 1  »••  ••••••••••  •  •••••• 

Conjugate ~.... 

Poaitiva  control  serum 
Psitttdne  herpee  virus: 

Virua „ 

Antiserum  (standard) .. 

Conjugate  

Quail  tHoncNtis  vinjs: 

Virus 

Swine  Inlluenza: 

VInjs 

Antiserum .................... 

Conjugate  

PoeHiva  control  aarum 
Transmissible 

gastroenteritis: 

Vims 

Antiserum 

Corijugate  

Positive  control  serum 


Unit 
(ml.) 


2 
1 
2 

0.6 
2 

1 

0.6 

0.6 
2 

1 

2 


0.6 

2 

1 

2 


Fee/ 
unit 


57.50 

19.25 

6.25 

5.25 
21.75 
24.00 

5.25 

5.25 
57.50 
19.25 

6.25 


5.25 
57.50 
19.25 

6.25 


Meet 

(b)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  user  fees  for  each 
diagnostic  reagent,  slide  set.  or  tissue  set 
listed  in  this  paragraph  and  obtained 
from  NVSL  or  FADDL  for  delivery 
outside  of  the  United  States: 


Diagnostic  reagent,  side 
set,  tissue  set 


African  swine  fever— 
Immurxttmophoresis 

antigen 

Slide  set  for  direct  flu- 
orescent antibody 


1 
1 

3.5C 
10.00 

0.6 
2 

1 

5.25 
57.50 
19.25 

0.6 
2 

1 
2 

5.25 
57.50 
19.25 

6.25 

0.6 
2 

1 

5.25 
57.50 
19.25 

0.6 

5.25 

Tissue  set 

Anti-foot-and-mouth  dte- 

ease  antigan,  Guinea 

pig  origin 

Bovine  antiserum,  any 

agent 

Fluorescent  antibody  cort- 

MJ«to 

Foot-and-mouth  disease 

anti-ViAA  serum  

Foot-and-mouth  disease 

virus  associated  antigen 
Monoclonal  antibodies, 

mouse  ascitic  fluid 

Ovine  antiserum,  any 

agent 

Swine  antiserum,  any 


Unit 
(ml.) 


(') 
(') 


Fee/ 
unit 


60.75 


23.00 
76.75 


12.75 
2.50 

48.50 
5.00 

36.75 

14.75 
2.00 
2.00 


M  set. 
|13ai8    UeerfeeeforaterlHiationby 


The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 
for  payment  of  a  user  fee  of  $427.75  per 
can  for  sterilization  by  gamma  radiation. 

13.  In  S  130.50.  paragraphs  (a)(1)  and 
(a)(2)  are  revised;  paragraph  (a)(3)  is 
amended  by  removing  "and"  at  the  end 


of  the  paragraph;  paragraph  (a)(4)  is 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  a 
semicolon  in  its  place;  and  new 
paragraphs  (a)(5)  and  (a)(6)  are  added  to 
read  as  follows: 

f  130.50    Payment  of  user  fees. 

(a)*  •  * 

(1)  User  fees  for  animals  and  birds  in 
an  Animal  Import  Center  or  privately 
operated  permanent  import-quarantine 
facilities,  including  user  fees  for  tests 
conducted  on  these  animals  or  birds, 
must  be  paid  at  the  time  the  animals  or 
birds  are  released  from  quarantine; 

(2)  User  fees  for  animals  or  birds  in 
privately-operated  temporary  import- 
quarantine  facilities,  including  user  fees 
for  tests  conducted  on  these  animals  or 
birds,  must  be  paid  at  the  time  the 
animals  or  binu  are  released  from 
quarantine. 

(5)  User  fees  for  tests,  other  than 
reference  assistance  tests,  on  samples 
submitted  to  NVSL  or  FADDL.  and  user 
fees  for  diagnostic  reagents,  slide  sets, 
tissue  sets,  and  sterilization  by  gamma 
radiation,  must  be  paid  when  the  test, 
diagnostic  reagent,  slide  set.  tissue  set. 
or  steriUzation  is  requested,  imless 
APHIS  determines  that  the  user  has 
established  an  acceptable  credit  history, 
at  which  time  payment  may,  at  the 
option  of  the  user,  be  made  when  billed; 
and 

(6)  User  fees  for  reference  assistance 
tests  must  be  paid  when  billed. 

•        •        •        •        • 

14.  In  S  130.51,  paragraphs  (a)  and  (c) 
are  revised;  paragraph  (b)(1)  is  amended 
by  removing  the  "and"  at  the  end  of  the 
paragraph;  paragraph  (b)(2)  is  amended 
by  removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  semicolon  in  its 
place;  and  new  paragraphs  (b)(3)  and 
(b)(4)  are  added  to  read  as  follows: 

1130.51    PenaMse  for  nonpayment  or  lale 
payment  of  user  fees. 

(a)  If  any  person  for  whom  the  service 
is  provided  or  the  person  requesting  the 
service  fails  to  pay  when  due.  any  debt 
to  APHIS,  including  any  user  he  due 
under  title  7  or  title  9,  Code  of  Federal 
Regulations,  then: 

(1)  Payment  must  be  made  for 
subsequent  user  fees  before  the  service 
is  provided  if: 

(i)  For  unbilled  fees,  the  user  fee  is 
unpaid  60  days  after  the  date  the 
pertinent  regulatory  provision  indicates 
payment  is  due; 

(ii)  For  billed  fises,  the  user  fee  is 
unpaid  60  days  after  date  of  bill; 

(iii)  The  person  requesting  the  service 
has  not  paid  the  late  payment  penalty  or 


UMI 
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interest  on  any  delinqumt  APHIS  user 
f«e;or 

(iv)  Payment  has  been  dishonored; 

(2)  APHIS  will  estimate  the  user  fee 
to  be  paid;  any  difference  between  the 
estimate  and  the  actual  amount  owed  to 
APHIS  will  be  resolved  as  soon  as 
reasonably  possible  following  the 
delivery  of  the  service,  with  APHIS 
returning  any  excess  to  the  payor  or 
billing  the  payor  for  the  amount  due; 

(3)  The  prepayment  must  be  in 
guaranteed  form,  such  as  money  order, 
certified  check,  or  cash.  Prepayment  in 
guaranteed  form  will  continue  until  the 
debtor  pays  the  delinquent  debt; 

(4)  Cash  payments  will  be  accepted 
only  at  a  location  designated  by  the 
APHIS  employee  during  normal 
business  hours;  and 

(5)  Service  will  be  denied  until  the 
debt  is  paid  if: 

(i)  For  unbilled  fees,  the  user  fee  is 
unpaid  90  days  after  the  date  the 
pertinent  regulatory  provision  indicates 
payment  is  due; 

(ii)  For  billed  fees,  the  user  fee  is 
unpaid  90  days  after  date  of  bill; 

(iii)  The  person  requesting  the  service 
has  not  paid  the  late  payment  penalty  or 
interest  on  any  delinquent  APHIS  user 
fee;  or 

(iv)  Payment  has  been  dishonored. 

(b)«  •  • 

(3)  If  a  user  fee  is  due  for  a  test 
ccmducted  by  APHIS,  APHIS  will  not 
release  the  test  result  or  any  endorsed 
certificate;  and 

(4)  If  a  user  fise  is  due  for  a  diagnostic 
reagent,  slide  set,  tissue  set,  or 
sterilization  by  gamma  radiation,  APHIS 
will  not  release  the  diagnostic  reagent, 
slide  set,  tissue  set,  or  sterilized 
material. 

(c)  If  for  unbilled  user  fees,  the  user 
fees  are  unpaid  30  days  after  that  date 
the  pertinent  regulatory  provisions 
indicates  payment  is  due.  or  if  billed, 
are  xmpaid  30  days  after  the  date  of  the 
bill,  APHIS  will  impose  a  late  payment 
penalty  and  interest  charges  in 
accordance  vtrith  31  VSXl,  3717. 
*        •        •        •        • 

Dona  in  Washington.  DC.  this  1 5tb  day  of 
July  1993. 
EagBBe  BrautBoIt 

Assistont  Secretary,  h4arketmg  and  Inspection 

Services. 

[FR  Doc.  9^1 7300  Filed  7-20-93: 8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

RequlrenMfitt  for  ChH(t-Re«lstant 
Paeluioing;  Producla  Containirtg 
Loperamide 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commission 
issues  a  rule  requiring  child-resistant 
packaging  for  products  containing  more 
than  0.045  milligrams  (mg)  of 
loperamide  in  a  single  package.  These 
requirements  are  issued  because  the 
Commission  has  determined  that  child- 
resistant  packaging  is  required  to  protect 
children  imder  5  years  of  age  firom 
serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
loperamide.  Loperamide  is  used  as  an 
antidiarrheal  medication  that  is 
marketed  in  both  prescription  and  over- 
the-counter  forms. 

EFFECTIVE  DATE:  The  rule  is  effective  on 
August  20, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  T.  Bogumill,  Di\'ision  of 
Regulatory  Management.  Office  of 
Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  [301) 
504-0400. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroand 

1.  Relevant  Statutes  and  Regulations 

The  Poiscm  Prevention  Packaging  Act 
of  1970  (the  "PPPA"),  15  U.S.C.  1471- 
1476,  authorizes  the  Commission  to 
estabUsh  standards  for  the  "special 
packaging"  of  any  household  substance 
if  (1)  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
refared  to  as  "chila-resistant 
packaging,"  is  defined  as  packaging  that 
is  (1)  designed  or  constructed  to  be 
significantly  difficuh  for  children  under 
five  years  of  age  to  open  or  obtain  a 
toxic  or  harmful  amount  of  the 
substance  contained  therein  within  a 
reasonable  time  and  (2)  not  difficult  for 
normal  adults  to  use  properly.  (It  does 
not  mean,  however,  packaging  which  all 


such  children  cannot  open,  or  obtain  ■ 
toxic  or  harmful  amount  from,  within  a 
reasonable  time.)  Under  the  PPPA. 
effectiveness  standards  have  been 
estabUshed  for  special  padusing  (18 
CFR  1700.15),  as  has  a  procedura  far 
evaluating  the  effecti^wness  ($  1700.20). 
Regulations  have  been  issued  requiring 
special  packaging  for  a  number  of 
household  products  (§  1700.14).  The 
findings  that  the  Commission  must 
make  in  order  to  issue  a  standard 
requiring  child-resistant  ("CR'T 

Packaging  for  a  product  are  discussed 
elow  in  Section  D  of  this  notice.  For 
the  purposes  of  the  PPPA,  the  amount 
of  a  sul^tance  "in  a  single  peckage"  that 
triggers  the  requirement  to  place  the 
product  in  CR  packaging  refers  to  the 
total  amount  in  a  single  retail  unit  of  the 
substance. 

One  of  the  categories  of  products  for 
which  CR  packaging  is  requited  is 
prescription  dnigs  intended  for  oral 
administration  to  humans,  with 
specified  exemptions.  16  CFR 
1700.14(a)(10).  When  the  PDA  releaaes 
a  drug  from  prescription  requiremeDts 
and  the  drug  can  then  be  bought  over- 
the-counter  ("OTC"),  the  drug  is  no 
longer  subject  to  the  diild  resistant 
packaging  requirements  for  preacriptioa 
drugs. 

where  prescription  drugs  are  subject 
to  a  special  packaging  standard,  section 
4(b)  of  the  PPPA  allows  such  producU 
to  be  sold  in  non-CR  packaging  only 
when  (1)  directed  by  the  preecribing 
medical  practitioner  or  (2)  requested  by 
the  purchaser.  15  U.S.C  1473(b), 
For  nonprescription  (over-the- 
counter,  or  "OTC")  products  subject  to 
special  packaging  standards,  section  4(a) 
of  the  PPPA  allows  the  manufacturer  or 
packer  to  package  the  product  in  noa- 
CR  packaging  only  if  (1)  the 
manufacturer  (or  packer)  also  supplies 
the  substance  in  CR  packages  and  (2)  the 
non-CR  packages  bear  conspicuous 
labeling  stating:  "This  package  for 
households  without  young  children."  15 
U.S.C.  1473(a).  If  the  package  is  too 
small  to  accommodate  this  label 
statement,  the  package  may  bear  a  label 
stating:  "Package  not  child-resistant." 
16  CFR  1700.5(b).  The  right  of  the 
manufacturer  or  packer  to  market  a 
single  size  of  the  product  in 
noncompl)ing  packaging  imder  these 
conditions  is  termed  the  "single-size 
exemption." 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  suppHed 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C  1473(c).  In 
this  case,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
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opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exchisively  in 
CR  packaging.  To  issue  sudi  an  order, 
the  Comiidssion  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA.  j 

2.  Loperamide 

Loperamide  is  an  antidiarrheal 
medication  that  was  first  marketed  by 
its  patent  holder  in  1976  as  a 
prescription  drug.  A  capsule  « 

preparation  of  loperamide  is  available 
only  by  prescription  and,  since  this  is 
an  oral  prescription  drug  for  humans,  is 
required  to  be  in  CR  pac^^aging.  In  1988. 
however,  the  Food  and  Drug 
Administration  granted  OTC  status  to  a 
capiat  (formulation  ingredients 
compressed  into  the  shape  of  a  capsule) 
containing  the  same  amount  of 
loperamide  as  the  prescription  product 
and  to  a  liquid  preparation.  These  forms 
of  the  drug  are  marketed  OTC  in  CR 
packaging  by  the  original  manufacturer. 

The  patent  for  loperamide  expired  in 
January  of  1990,  and  other 
manufactiuers  may  now  apply  to  FDA 
for  approval  to  make  and  market 
loperamide.  Additional  suppliers  have 
approval  to  market  liquid  and  solid  OTC 
P'vparations,  containing  the  same 
amount  of  loperamide  as  the  original 
manufacturer's  product. 

Loperamide  is  structurally  related  to 
the  opium  alkaloids  and  acts  by  slowing 
intestinal  motility  and  by  reducing 
stomach  and  intestinal  secretions. 
Loperamide  is  not  recommended  for 
children  less  than  2  years  of  age,  as 
these  children  appear  to  be  more 
sensitive  to  the  drug's  central  nervous 
system  (CNS)  effects  than  are  adults, 
llie  drug  should'not  be  used  for  any  age 
group  if  diarrhea  is  accompanied  by 
fever  greater  than  101°F  or  when  blood 
appears  in  the  stool.  To  prevent  toxic 
accumulation  of  the  drug,  loperamide 
should  be  used  with  caution  in 
individuals  with  liver  disorders. 
Loperamide  should  not  be  used  for  more 
thin  2  days,  imless  directed  b^  a 
physician. 

The  maximum  daily  nonprescription 
dosage  of  loperamide  is  8  milligrams 
(mg)  for  adults.  6  mg  for  children  9  to 
11  years  of  age,  4  mg  for  children  6  to 
8  years  of  age,  and  3  mg  for  children  2 
to  5  years  of  age.  Currently,  liquid  OTC 
loperamide  contains  1  mg  of  loperamide 
p«r  5  milliliters  (ml)  of  liquid  and  the 
OTC  capiat  form  contains  2  mg  of 
loperamide  per  capiat.  The  original  OTC 
loperamide  products  on  the  market  are 
in  CR  packaging,  as  are  other  products 


that  have  come  on  the  market.  (Ref.  No. 

1.) 

After  considering  the  toxicity  of 
loperamide  and  its  availability  in  the 
home,  the  Commission  proposed  a  rule 
under  the  PPPA  to  require  special 
packaging  for  products  containing  more 
than  0.045  mg  of  loperamide  in  a  single 
package.  57  FR  47020  (Oct.  14. 1992). 
The  notice  of  pro{>osed  rulemaking 
provided  a  75  day  comment  period.  The 
Commission  received  only  one 
comment  which  came  firom  the 
American  Society  of  Hospital 
Pharmacists  ("ASHP")  and  supported 
the  proposed  rule.  ASHP's  letter  stated 
that  ASHP  believed  that  products 
containing  more  than  0.045  milligrams 
of  loperamide  in  a  single  package  are 
hazaixlous  to  children  and  should  be  in 
child-resistant  packaging.  (Ref.  No.  5.) 

B.  Toxicity 

Animal  and  human  pharmacological 
and  toxicological  data  show  that 
overdosage  of  loperamide  can  cause 
stomach  and  intestinal  irritation 
(nausea,  vomiting,  abdominal  pain,  and 
constipation),  abdominal  distention  and 
obstruction  of  the  bowel,  CNS  effects 
(drowsiness,  dizziness,  muscular 
spasms,  and  convulsions),  respiratory 
depression  (periodic  cessation  of 
breathing,  cyanosis,  and  coma),  and 
death.  In  case  of  overdosage,  activated 
charcoal  and  washing  out  the  stomach 
are  recommended.  The  patient  should 
be  frequently  monitored  for  CNS  and 
respiratory  depression  because  of  the 
prolonged  action  of  loperamide.  If  signs 
of  CNS  or  respiratory  depression  are 
present,  naloxone,  a  drug  which 
reverses  the  depressant  effects  of 
narcotics,  shotud  be  administered. 

The  majority  of  the  incidents  of 
loperamide  toxicity  reported  in  the 
scientific  literature  occurred  in  foreign 
coimtries  and  involved  the  intentional 
administration  of  loperamide  to 
children.  The  symptoms  of  overdosage 
ranged  from  nausea  and  dizziness  to 
severe  and  life-threatening  effects, 
including  respiratory  depression,  coma, 
convulsions,  and  bowel  obstruction  and 
perforation.  There  are  11  deaths  of 
children  tmder  age  5  reported.i  The 
smallest  dose  reported  (measured  as  mg 
of  loperamide  per  kilogram  (kg)  of  body 
weight)  that  resulted  in  adverse 
symptoms  was  0.045  mg/kg;  this  (single 
oral)  dose  caused  bowelobstruction 
with  stool  retention  for  7  days  in  a  1- 
year-old  child.  (Ref.  No.  1.) 

The  CPSC  Children  and  Poisoning 
("CAP")  database  for  1978  throu^ 


'S«v«  daath*  occumd  in  Ih*  hospital.  In  four 
CMM  th*  chiUnn  w««  Mrioiuly  ill  and  the  parants 
raqiMatad  parmiaaion  to  laka  tham  home  before  they 

diMl. 


April  1993  shows  12  ingestions  of 
loperamide  by  children  under  5  years  of 
age  treated  in  hospital  emergency  rooms 
participating  in  the  National  Electronic 
Injury  Surveillance  System  ("NEISS"). 
Four  of  the  children  were  admitted  to 
the  hospital.  (Ref.  No.  7.) 

The  American  Association  of  Poison 
Control  Centers'  National  Data 
Collection  System  ("AAPCC")  includes 
cases  of  exposure  reported  by 
participating  poison  control  centers.  For 
1990,  505  accidental  ingestions  of 
loperamide  by  children  under  5  years  of 
age  were  reported.  Of  these,  198  were 
seen  by  physicians  and  75  experienced 
mild  effects  (symptoms  resolved 
without  treatment)  to  moderate  effects 
(some  medical  treatment  required).  No 
life-threatening  effects  or  fatalities  were 
attributed  to  loperamide  from  this 
database.  (Ref.  Nos.  1  &  7.) 

C  Level  for  Regulation 

For  incidents  where  the  amount  of 
loperamide  ingested  was  known,  severe 
adverse  respiratory  effects  (periodic 
cessation  of  breathing,  cyanosis,  ar**^ 
coma),  CNS  effects  (drowsiness, 
muscular  spasms,  and  convulsions), 
and/or  gastrointestinal  disturbances 
(abdominal  distention,  bowel 
obstruction,  and  intestinal  perforation) 
were  reported  following  administration 
of  from  0.045  to  2.0  mg/kg  of 
loperamide  (with  most  incidents 
involving  ingestions  of  between  0.26 
and  1.0  mg/kg).  In  one  case,  death 
occurred  following  a  dose  of  1.0  mg/kg 
of  loperamide.  Insuffi^ent  information 
was  available  to  determine  the  doses  of 
loperamide  involved  with  the  other  10 
deaths  reported  in  the  medical 
literature. 

Serious  illness  has  been  reported  after 
ingestion  of  0.045  mg/kg.  There  is  no 
information  about  the  amount  of 
loperamide  that  would  not  cause  serious 
illness,  serious  injury,  or  death  in 
infants  or  children  under  2  years  of  age. 
Without  such  data,  the  Commission's 
staff  recommends  that  the  lowest  level 
known  to  have  caused  serious  illness  in 
humans  (0.045  mg/kg)  be  reduced  by  a 
factor  of  10  (referred  to  as  an 
"uncertainty  factor")  to  take  into 
account  biological  variability.  When  this 
is  done  for  a  10-kg  (22.2  lb)  child,  the 
staff  concludes  that  loperamide 
preparations  containing  more  than  0.045 
mg  of  loperamide  in  a  single  container 
should  be  subject  to  CR  packaging 
requirements.  This  amount  is  contained 
in  one-twentieth  of  a  teaspoon  of  liquid 
loperamide  or  in  one-foiirtieth  of  a 
caplet  of  loperamide.  (Ref.  No.  1.) 
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D.  Statutory  Conddarationa 

}.  Hazard  to  Children 

Although  the  reported  cases  of  death 
and  life-threatening  effects  involved 
intentional  administration  of 
loperamide,  the  toxicity  data  from  these 
incidents  show  that  the  amounts  of 
loperamide  available  in  OTC 
preparations  is  sufficient  to  cause 
serious  illness  and  serious  injury  in 
children.  Even  though  the  OTC 
loperamide  preparations  currently  on 
the  market  are  volimtarily  sold  in  CR 
packaging,  the  Commission  concludes 
that  a  regulation  is  needed  to  ensure 
that  those  that  are  now  in  child  resistant 
packaging  and  future  products 
containing  loperamide,  including 
products  from  additional  manufacturers 
that  could  be  introduced  now  that 
loperamide's  patent  has  expired,  will  be 
subject  to  CR  requirements. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C.  1472(a),  the  Commission  Bnds 
that  because  of  the  toxic  nature  of 
loperamide  preparations,  described 
above,  and  the  accessibility  of  such 
preparations  to  children  in  the  home, 
the  degree  and  nature  of  the  hazard  to 
children  in  the  availabiUty  of  such 
substances,  by  reason  of  their  packaging, 
is  such  that  special  packaging  is 
required  to  protect  children  from 
serious  personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substances. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA,  the 
Commission  is  required  by  section 
3(a)(2)  of  the  PPPA,  15  U.S.C. 
1472(a)(2),  to  find  that  the  special 
packaging  is  "technically  feasible, 
practicable,  and  appropriate."  Technical 
feasibility  exists  when  technology  exists 
or  readily  can  be  developed  and 
implemented  by  the  effcictive  date  to 
proddce  packaging  conforming  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standards  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 
use.  Because  the  currently-marketed 
forms  of  loperamide  are  in  CR 
packaging,  the  Commission  concludes 
that  special  packaging  for  loperamide 
preparations  is  technically  feasible, 
practicable,  and  appropriate. 


3.  Reasonableness 

In  estabhshing  a  special  padkaging 
standard,  section  3(b)  of  the  PPPA 
requires  the  Commission  to  consider  the 
available  data  concerning  whether  the 
standard  is  reasonable.  15  U.S.C. 
1472(b). 

Alter  considering  the  available  data, 
the  Commission  concludes  that  there 
are  no  data  that  warrant  a  conclusion 
that  the  rule  is  not  reasonable. 

4.  Other  Considerations 

Section  3(b)  of  the  PPPA  also  requires 
the  Commission,  in  establishing  a 
special  packaging  standard,  to  consider: 

a.  Available  saentific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  diildhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 

b.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

c.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

These  items  have  been  considered 
with  respect  to  the  various 
determinations  made  in  this  notice. 
(Ref.  No.  3.) 

E.  EffiBCtiTe  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  issued,  except  that,  for 
good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 
Because  all  loperamide  preparations  are 
currently  in  child-resistant  packaging, 
the  Commission  concludes  that  good 
cause  exists  for  having  the  regulation 
take  effect  30  days  after  promulgation  of 
a  final  rule.  Therefore,  the  rule  will 
become  effective  30  days  alter 
pubUcation  of  the  final  rule,  as  to  all 
products  subject  to  the  rule  that  are 
packaged  on  or  after  that  date.  (Ref.  Nos. 
1*3.) 

F.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  \mdertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354,  5  U.S.C. 

601  et  seq.)  generally  requires  the 
agency  to  prepare  proposed  and  final 
regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities.  The 
purpose  of  the  Regulatory  Flexibility 
Act,  as  stated  in  section  2(b)  (5  U.S.C. 

602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
die  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  Section  605  of  the 


Act  provides  that  an  agency  it  not 
required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  an 
agency  certifies  that  the  rule  Mrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Commission's  Directorate  for 
Economics  has  prepared  a  preUminary 
economic  assessment  of  a  rule  to  requira 
special  packaging  for  loperamide 
preparations.  They  concluded  that  such 
a  requirement  would  have  no  effect  on 
current  manufactiuers  and  no 
incremental  effect  on  future 
manufacturers,  since  future 
manufacturers  would  never  have 
marketed  the  product  in  non-child- 
resistant  packaging.  Accordingly,  for  the 
reasons  given  above,  the  Commission 
concludes  that  the  rule  to  require 
special  packaging  for  products 
containing  loperamide  will  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
(Ref.  Nos.  3  &  6.) 

G.  Environmental  Considerations 

Piirsuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed* 
the  possible  environmental  effects 
associated  with  the  proposed  Poison 
Prevention  Packaging  Act  (PPPA) 
packaging  requirements  for  topical  drug 
preparations  containing  loperamide. 

TTie  Commission's  regulations  at  16 
CFR  1021.5(c)(3)  state  that  rules 
requiring  special  packaging  for 
consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Analysis  of  the  impact  of 
this  rule  indicates  Uiat  CR  closures  for 
loperamide  preparations  will  have  no 
significant  effects  on  the  environment 
This  is  because  the  rule  will  not 
significantly  increase  the  number  of  CR 
closures  in  use  and,  in  any  event,  the 
manufacture,  use.  and  ptotential  disposal 
of  the  CR  closures  present  the  same 
potential  environmental  effects  as  do 
the  currently  used  closures. 

Therefore,  because  this  rule  has  no 
adverse  effect  on  the  environment, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required.  (Ref.  Nos.  3  &  6.) 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children,  Packaging  and  containers. 
Poison  prevention,  "Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  part  17oO 
as  follows: 
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PART  170O-4AMENOED] 

1.  The  authority  dtatioa  for  part  1700 
continuaa  to  rMud  as  follows: 


p  Pah.  L  91-661.  fees.  1-9. 84 
Stat  1670-74. 15  U.S.C  1471-76.  Sect.  1700  l 
and  170ai4  also  Usued  uiular  Pub.  L  92- 
573,  iec.  30(a).  88  Stat.  1231.15  U.S.C 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(21)  and 
republishing  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


f170ai4 


requiring  spacial 


(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  iessible,  practicable,  and 
appropriate  for  these  substances: 

(21)  Lopenmide.  Preparations  for 
human  use  in  a  dosage  form  intended 
for  oral  administration  and  containing 
more  than  0.045  mg  of  loperamide  in  a 
single  package  [i.e.,  retail  unit)  shall  be 
packaged  in  accordance  with  the 
provisions  of  S  170G.15(a).  (bl.  and  (c). 


Sadyc  E.  OuBB. 

Secretary,  Coatumer  Product  Safety 
Conanissiom. 

List  of  Rafeimces 

(N«|R  This  list  of  relev-ant  dociunents  will 
not  be  prtoted  in  the  Code  of  Federal 
Regulatioat.) 

1.  MemoraBdum  from  Rita  A.  Orzel.  PtuD.. 
HSPS.  to  Virginia  A.  White.  HSPS. 
"Loperamide Toxicity,"  March  4, 1992. 

2.  Memortndnm  from  Charles  Wilbur. 
HSPS.  to  Rita  A.  Ortel.  Ph.D..  HSPS. 
"Loperamide:  Technical  Feasibility. 
Practicability,  and  Appropriateness 
Deterraination,"  April  1, 1992. 

3.  Memorandum  from  Marcia  P.  Robins. 
EESS.  to  Rita  A.  Orzel.  Ph.D.,  HSPS, 
"Preliminary  Assessment  of  Economic  and 
Environmental  Effects  of  a  Proposal  to 
Require  Child-Resistant  Packaging  for  OTC 
Drug  Preparations  Containing  Loperamide." 
April  6. 1992. 

4.  Briefing  ^morandum  with  attached 
brie&ng  pa<^ag8.  August  6. 1992. 

5.  Letter  boa  Beverly  L  Black.  Director. 
Federal  Regulatory  A&irs.  American  Society 
of  Hospital  Pharmacists,  to  Rita  Orzel. 
December  23. 1992. 

6.  Memorandum  from  Marcia  P.  Rotnns, 
.^CSS.  to  Rita  A.  Orzel.  Ph.D..  HSPS.  "Final 


Regulatory  Flexibility  Act  Analysis  ior 
Proposal  to  Require  Child-Resistant 
Pack^htg  for  OTC  Drug  Preyaiatlons 
Containing  Loperamide."  February  19, 1993. 

7.  Memorandum  from  Jacqueline  N. 
Ferrante.  PhD  .  to  James  F.  Hoebel,  Acting 
AED  for  Health  Sciences.  "Updated  Review 
of  the  Children  and  Poisoning  Data  Base  for 
Loperamide  Ingestions."  dated  April  29, 
1993. 

8.  Memorandum  from  Marcia  P.  Robins. 
ECS5.  to  lacque  N.  Ferrante.  Pfa.D..  Profect 
Manager,  "Market  Up-date:  Loperamide." 
dated  April  29, 1993. 

9.  Briefing  Meraorandiua  with  attached 
brieHng  package,  )une  3, 1993. 

(FR  Doc.  93-17096  Filed  7-20-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commlsalofi 

1tCFRPart2 

[Docket  No.  PL93-»-000] 

Poliqr  Statement  Regarding  Good 
Faith  Request*  for  Transmission 
Services  and  Responses  by 
Trsnsmitting  Utilities  Under  Sections 
211(a)  snd  213(s)  of  the  Federal  Power 
Act.  As  Amended  and  Added  By  the 
Energy  Policy  Act  of  1992 

Issued  July  14, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission  DOE. 

ACTION:  Final  rule;  policy  statement. 

SUHMAirr:  The  Federal  Energy 
Regulatory  Commission  is  adopting 
guidelines  setting  forth  the  elements  of 
what  generally  constitutes  a  good  feith 
request  for  transmission  services  under 
sections  211(a)  and  213(a)  of  the  Federal 
Power  Act  (FPA).  as  amended  and 
added  by  the  Enei^gy  Policy  Act  of  1992. 
and  of  a  proper  reply  to  that  request. 
The  Commission  is  issuing  this  Policy 
Statement  as  part  of  its  effort  to 
implement  the  transmission  provisions 
of  the  Energy  Policy  Act  of  1992. 
DATES:  Elective  July  14. 1993. 
Comments  may  be  Hied  on  or  before 
August  20.  1993. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Energy  R^ulatory  Commission. 
825  North  Capitol  St.,  NE..  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andre  Goodson  (Lagel  Information).  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street,  NE..  Washington.  DC  20426. 
Telephone:  (202)  20S-2167 

loMph  C  Lynch  (liegal  Information),  Office 
of  the  General  Counsel.  Federal  Energy 


R(!gulatory  Commission.  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426. 
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the  (Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104. 941  North  Capitol  Street 
NE..  Washington.  IDC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200.  or  2400  bps. 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  LaDom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler.  Chain  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L  Massey.  and  Donald  F. 
Santa.  Jr. 

Policy  Statement 

Issued  July  14. 1993. 

I.  Introduction 

An  essential  element  in  implementing 
sections  211(a)  and  213(a)  of  the  Federal 
Power  Act  (FPA).  as  amended  and 
added  by  the  Energy  Policy  Act  of  1992 
respectively.'  is  determining  what 
constitutes  a  good  faith  transmission 
request  and  reply  under  those  sections. 
This  issue  is  important  for  two  reasons. 
First,  the  Commission  may  not  order 
transmission  services  under  section 
211(a}  unless  the  applicant  has  made  a 
request  for  such  services  to  the 
transmitting  utility  at  least  60  days  prior 
to  filing  an  application  with  the 
Commission.  Second,  under  section 
213(a).  unless  the  transmitting  utility 
agrees  to  provide  transmission  services 
pursuant  to  a  good  faith  request,  at  rates, 
charges,  terms  and  conditions 


>  HubHc  Law  102-486. 106  Stat.  2776  (1992).  16 
U.S.C  824i. 
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acceptable  to  the  requestor,  the 
transmitting  utility  is  required  to 
respond  in  writing  to  the  requestor 
within  60  days  of  receipt  of  such  request 
or  other  mutually  agreed  upon  period. 
These  60-day  requirements  make  it 
important  that  potential  section  211(a) 
applicants.  213(a)  requestors,  and 
transmitting  utilities  have  general 
guidance,  as  soon  as  possible,  as  to  what 
the  Commission  considers  an  acceptable 
transmission  request  and  transmission 
reply  imder  the  newly  amended  statute. 
Accordingly,  the  Commission  is 
adopting  this  Policy  Statement 
containing  such  guidelines.  The 
Commission's  guidelines  are  broad 
enough  to  encourage  individual 
initiative  and  negotiation  within  a 
flexible  framework,  leading  to 
accommodations  that  will  encourage 
optimum  access  to  this  country's 
transmission  system. 

n.  Public  Reporting  Burden 

The  Policy  Statement  establishes  new 
reporting  requirements  that  are  the 
minimum  guidelines  necessary  for  a 
party  to  request  transmission  services 
from  a  transmitting  utility  and  to  ensure 
the  proper  response  fit)m  the 
transmitting  utility.  The  public 
reporting  burden  for  these  information 
collections  is  estimated  to  average  40 
hours  per  request  for  the  requestor  and 
160  hours  per  response  for  die 
transmitting  utility,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  siiggestions  for 
reducing  the  burden,  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426  (Attention: 
Michael  Miller,  Information  Policy  and 
Standards  Branch,  (202)  208-1415],  and 
to  the  Office  of  Information  and 
Regulatory  Affiairs,  OfBce  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

m.  Background 

As  amended  by  the  Energy  Policy  Act, 
section  211(a)  provides  that  the 
Commission  may  not  issue  an  order 
directing  a  transmitting  utility  to 
provide  transmission  services  unless  the 
person  applying  for  an  order  has 
requested  the  transmission  services 
from  the  transmitting  utility  at  least  60 
days  before  applying  to  the 
Commission.  A  request  for  transmission 


services  is,  then,  a  condition  precedent 
to  the  Commission's  ability  to  order 
transmission  services  imder  section  211 
oftheFPA. 

Section  213(a)  of  the  PPA  requires  a 
response  by  a  transmitting  utility  when 
any  electric  utility,  Federal  power 
marketing  agency,  or  other  person 
generating  electric  energy  for  sale  for 
resale  makes  a  "good  faith"  request  to 
a  transmitting  utility  2  to  provide 
wholesale  transmission  services  and 
requests  specific  rates  and  charges,  and 
other  terms  and  conditions  of  service. 
Section  213(a)  provides  that  unless  the 
transmitting  utility  accommodates  the 
request  on  mutually  agreeable  terms  it 
shall,  within  60  days  of  receipt  of  the 
request,  or  other  mutually  agreed  upon 
period,  provide  the  person  requesting 
the  services  with  a  detailed  written 
explanation  of  the  basis  for  the 
transmitting  utility's  proposed  rates, 
charges,  terms  and  conditions  for  such 
services.  The  written  explanation  must 
also  contain  an  analysis  of  any  physical 
or  other  constraints  affecting  the 
provision  of  the  requested  transmission 
services.  Section  213(a)  does  not  define 
what  is  meant  by  a  good  faith  request  for 
transmission  services,  nor  does  the  FPA 
elsewhere  contain  a  definition  of  the 
term,  and  the  legislative  history  of  the 
Energy  Pohcy  Act  is  silent  on  the 
subject. 

Ine  Commission  believes  that 
Congress,  in  enacting  section  213(a)  of 
the  FPA,  intended  that  potential 
applicants  for  transmission  services 
under  section  211  of  the  FPA  and 
transmitting  utilities  provide  one 
another  with  as  much  information  as 
reasonably  available  concerning 
requests  for,  and  abiUty  to  provide, 
transmission  services,  before  a  person 
seeking  transmission  services  avails 
itself  of  section  211.  The  Commission 
further  believes  that  if  potential 
applicants  and  transmitting  utilities 
exchange  detailed  information,  this  will 
help  to  encourage  constructive  business 
transactions  through  negotiated 
agreements.  Accordingly,  at  this  early 
stage  of  our  administration  of  sections 
211  and  213,  we  find  it  appropriate  to 
adopt  standards  which  provide  for  a 
broad  exchange  of  information.  A  broad 
exchange  of  information  will  permit 
transmission  requestors  to  file  focused 
and  more  detailed  applications  under 
section  211(a)  and  will  allow  the 


Commission  to  expedite  section  211(a) 
applications.  It  may  also  further  the  goal 
of  encouraging  negotiated  agreements. 

In  adoptmg  this  Policy  Statement,  the 
Commission  has  read  section  211(a)  in 
consonance  with  section  213(a).  On  its 
face,  section  211(a)  requires  that  a  party 
need  only  make  "a  request"  to  the 
transmitting  utility.  Section  211(a)  does 
not  use  the  adjective  "good  faith"  nor 
does  it  require  that  a  section  211(a) 
applicant  specify  rates,  charges,  and 
other  terms  and  conditions  of  service 
when  making  a  request.)  The 
Commission  believes,  however,  that  for 
purposes  of  making  a  section  211(a) 
"request,"  a  party's  request  for 
transmission  services  should  be  the 
same  as  a  "good  faith  request"  made 
under  section  213(a).'*  If  an  entity  does 
not  make  a  section  213(a)  good  faith 
request  60  days  before  filing  a  section 
211(a)  application,  the  Commission 
believes  that  it  has  the  statutory 
authority  to  deny  such  an  application 
on  the  basis  that  a  proper  request  was 
not  made  pursuant  to  section  211(a). 

There  are  several  reasons  why  the 
Commission  finds  it  appropriate  to 
incorporate  the  213(a)  good  faith 
requirement  as  part  of  what  will  be 
deemed  to  be  a  satisfactory  request 
under  section  211(a).  First,  because 
sections  211  and  213  both  refer  to  a  60- 
day  time  clock  which  starts  when  an 
entity  makes  a  request  for  services  to  a 
transmitting  utility,  we  believe  Congress 
intended  the  two  sections  to  work  in 
conjunction  with  one  another.  If  we 
were  to  implement  section  211(a)  so  as 
to  require  that  a  party  make  only  "a 
request"  to  a  transmitting  utiUty  60  days 
before  filing  a  section  211  application 
with  the  Commission,  the  two  sections 
would  not  work  in  a  complementary 
fashion  with  one  another,  because  a 
mere  "request"  may  constitute  less  than 
a  "good  faith"  request.  Second, 
requiring  two  standards — one  for 
"requests"  and  the  other  for  "good  faith 
requests" — could  become 
administratively  burdensome  and 
confusing.  Third,  if  we  construed 
section  211  to  require  mere  "post -card" 
requests,  without  requiring  that  a  person 
requesting  transmission  services  file  a 
good  faith  request  and  utilize  the 
"request  and  response"  scenario 
envisioned  by  section  213(a),  the  section 
213(a)  process  could  be  rendered  a 
nullity.  Moreover,  it  could  result  in 


I  Section  3(23)  of  the  FPA,  u  added  by  the  Energy 
Policy  Act.  16  U.S.C.  796(23),  defines  a 
"tran«mitting  utility"  u  any  electric  utility, 
qualifying  cogeneration  facility,  qualifying  small 
power  production  facility,  or  Federal  power 
marketing  agency  which  owns  or  operates  electric 
power  transmissidn  facilities  which  are  used  for  the 
sale  of  electric  energy  at  wholesale. 


>  Accordingly,  as  a  legal  maltar  the  CommistioB 
could  implement  the  request  requireineni  under 
section  211(a)  using  a  more  lenient  standard  than 
would  l>e  used  for  "good  faith"  requeets  under 
section  213(a).  However,  as  discussed  below,  as  a 
policy  matter  we  believe  it  is  appropriate  to  use  the 
same  standard. 

4  See  Section  2.20(a)(2)  of  the  Policy  btaiement. 
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reqoestora  and  transmitting  utiliti«s 
avoiding  or  circumventing  attempts  at 
negotiatioo.  Likawise.  perfunctory 
respoDsaa  to  requests  for  transmission 
services  could  result  in  avoiding  or 
circumventing  attempts  at  negotiation. 

There  is  no  discussion  in  the  )oint 
Explanatory  Statement  of  the  Committee 
of  CoahnocB  to  guide  us  as  to  whether 
Congress  intended  potential  section  211 
applicants  and  transmitting  utilities  to 
attempt  negotiation  in  order  to  avoid 
section  211  proceedings  when  possible. 
However,  in  view  of  the  language, 
structure,  and  requirements  of  section 
231(a).  we  believe  that  as  a  policy 
matter  sections  211(a)  and  213(a)  should 
be  implemented  in  a  manner  which 
encourages  negotiation.  Therafove.  the 
Commission  will  adopt  standards 
which:  (1)  Identify  the  t3rpa  of 
information  that  would  facilitate  a 
section  211(a)  request;  (2)  foster  greater 
competition  in  wholesale  electric 
marketr,  (3)  encourage  coordination  and 
cooperation  and  (4)  encourage 
negotiated  agreements  where  possible. 
This  Policy  Statement  sets  forth  the 
elements  of  what  the  Commission 
believes  will  generally  constitute  a  good 
faith  request  under  sections  211(a)  and 
213(a)  of  the  FPA  and  a  proper  reply  to 
a  good  faith  request.  This  proceeding  is 
one  of  several  concurrent  proceedings  in 
which  the  Commission  is  implementing 
the  transmission  provisions  of  the 
Energy  PoUcy  Act.  The  other 
proceedings  are:  (1)  The  Commission's 
Request  for  Public  Comments  on  the 
Regional  Transmission  Croup 
Proposal; »  (2)  Proposed  New  Reporting 
Requirements  Implementing  Section 
213(b)  of  the  FPA;  •  and  (3)  the 
Commissiao's  inquiry  regarding 
transmission  fnic^ng.' 

This  Policy  Statement  contains  only 
those  elements  that  the  Commission 
would  generally  look  to  if  a  party 
seeking  transmission  services  were  to 
request  an  order  directing  a  transmitting 
utility  to  provide  transmission  services 
under  section  211  of  the  FPA.  The 
Commission  oicourages  those  engaged 
in  transmission  transactions  to  devise. 
on  their  own  initiative,  creative  ways  of 
solving  transmission  needs,  thus 
avoiding  the  delay  inevitably  resulting 
from  casa^y-case  resolution  by  the 
Commission.  The  Commission 
emphasixas  that  the  guidelines  set  forth 


«S7FRM.5aO(Nov.  19. 1992):  61  FERC  161.232 
(1992). 

•  sa  ni  17344  lApcil  S.  1993);  IV  FERC  SUU.  ft 
Rags.  132.4S3  (19S3). 

'  Inquiiy  Coaanlng  Ih*  CoiMBiaatoa's  Pricing 
Policy  fat  T»— iHinn  SarvlcM  ProviiM  by 
Public  UtUitiM  XJmim  tha  F«d«al  Poww  Act  SS  FR 
36.400  duly  7.  1993).  IV  FERC  SUU.  ft 
t.- - 
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in  this  Policy  Statement  are  neither  rigid 
nor  all-enoompassing.  The  Commis^on 
encourages  negotiation  and  remains 
open  to  sugge^ons  on  how  to 
accommodate  specific  concerns  as  they 
arise. 

IV.  DiaciMaioa 

A.  Components  of  a  Good  Faith  Request 

This  Policy  Statement  contaiiu  twelve 
components  of  a  gpod  faith  traz^mission 
request.  These  components  are  the 
minimum  components  that  will 
generally  be  necessary  to  provide  the 
transmitting  utility  with  sufficient 
information  so  that  it  can  analyze  the 
service  request.  If  a  transmitting  utility 
is  to  be  (due  to  analyze  a  transmission 
request,  the  person  requesting  services 
must  specify  the  services  that  it  wants. 
The  information  that  a  transmitting 
utility  would  need  in  order  to  determine 
how  to  provide  the  requested  services 
includes:  (1)  The  identity  of  the 
purchaser;  (2)  assurances  that  the 
prospective  purchaser  of  the 
transmission  services  is  eligible  to 
request  the  services;  and  (3)  assurances 
that  the  Commission  is  authorized  to 
order  the  type  of  services  requested 
under  appropriate  circumstances. 

A  good  faith  request  for  transmission 
services  should  also  contain  a  sp>ecific. 
technical  description  of  the  requested 
services  in  sufficient  detail  to  permit  the 
transmitting  utility  to  model  the 
additional  services  on  its  transmission 
system.  Certain  of  the  technical 
components  of  a  request  for 
transmission  services  are  discussed 
below.  The  others  are  self-explanatory. 

Component  (4)— Specifying  the  Type  of 
Services  Recpiested 

Section  211  of  the  FPA  does  not  place 
any  limit  on  what  is  meant  by 
"transmission  services,"  nor  does  the 
legislative  history  suggest  any  limitation 
on  the  nature  of  die  wholesale 
transmission  services  the  Commission 
can  order  under  section  211.  In  the 
absence  of  any  indication  that  Congress 
intended  to  limit  the  type  of 
transmission  services  ordered,  any  party 
may  request  network  service  under 
section  211.  It  is  important  that  the 
specific  language  of  Component  (4)  not 
prevent  parties  from  requesting  any  tjrpe 
of  transmission  services,  particularly 
network  service.  As  is  the  case  with  any 
request  for  transmission  under  section 
211.  the  Commission  wall  determine 
whether  to  order  network'sarvice  on  a 
case-by-casa  basis. 

Althou^  the  Commission  at  this  time 
believes  that  sarrice  more  flexible  than 
point-to-point  can  be  ordered  imder 
section  211.  and  thus  is  a  proper  subject 


for  good  faith  requests,  parties  may 
submit  comments  on  the  limitations,  if 
any.  on  the  Commission's  authority  to 
order  such  service. 

Tha  party  requesting  transmission 
services  should  specify  the  character 
and  natiue  of  the  services.  The  nature  of 
transmission  service  varies  along  a 
continuum,  starting  with  point-to-point 
service,  passing  through  a  form  of 
service  that  might  best  be  diaracterized 
as  flexible  poiiM-to-point  service,  and 
culminating  with  network  service. 
These  terms  have  no  industry-wide 
accepted  definitions.  However,  the 
Commission  has  characterized  point-to- 
point  service  as  involving  designated 
points  of  entry  into  and  exit  from  tha 
transmitting  utility's  system  with  a 
designated  amount  of  transfer  capalMlity 
at  each  point.*  fai  a  Staff  Paper  issued 
with  the  Commission's  recent  notice  of 
inquiry  concerning  transmission 
pricing,  the  Commission's  staff  stated 
that  it  understood  network  service  to 
mean  transmission  service  that  allows 
the  user  to  vary  its  schedule  and  points 
of  delivery  and  receipt  on  the  grid 
without  paying  an  additional  charge  for 
each  change.* 

The  Commission  invites  comments  on 
whether  specifying  point(s)  of  receipt 
and  delivery  will  unduly  restrict  tha 
ability  of  parties  to  request  the 
flexibility  of  the  transmission  service 
that  some  parties  may  need.  "Network 
service."  for  example,  involves 
substantial  flexibility  in  moving  power 
between  receipt  and  delivery  points.^  It 
is  possible  that  the  need  for  network 
service  will  be  localized  within  a 
control  area.  An  example  jnight  be  the 
netvrork  service  needed  by  an 
association  of  distributors  to  dispatch 
their  own  resources,  or  by  an  IPP  to  sell 
to  multiple  buyers.  This  type  of  local 
network  service  might  be  combined 
with  flexible  point-to-point  service  to 
import  or  export  power  outside  the 
control  area.  Alternatively,  some  parties 
may  wish  to  request  network  service 
over  the  entire  grid  of  the  control  area 
utility,  which  presumably  would 
involve  substantially  more  flexibility  of 
use.  Specifying  receipt  and  delivery 


•  Enlergy  S«rvicM.  Inc.  38  FERC  1 61.234  at 
61.768(1992). 

-.•  See  Inquiry  Concerning  the  CommitsioD'f 
Pricing  Policy  for  TrwwiiMio*  S«rric«  ProTidxl 
by  Public  UtOitiM  UmUt  Km  Fadaral  Foww  Act 
Suff  Paper  at  13  (Questioa  18).  58  FR  36.400  Quly 
7. 1993),  IV  FERC  Stita.  a  Rap.  1 (lf»3). 

■u  We  no(«  that  ia  lk«  StWTPapar  iMUwl  ta 
conjunctioa  wilh  tfaaOoaamiMkin'i  hMHiiliiiOB 
pricing  inquiry,  mpia  n.8.  paiaoM  wwaaaked  to 
comment  on  whathw  the  stafl*t  definltioB  of 
network  serrtce.  cantaimd  in  that  paper,  it 
reasonable.  Perwas  wiaiUag  to  conaMnt  on  the 
parameters  of  "network  Mfvice"  should  do  lo  in 
that  docket 
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{>oints  may  not  restrict  the  provision  of 
ocal  network  service,  but  could  restrict 
parties  in  requesting  system-wide 
network  service. 

The  Commission  understands  that  the 
network  service  issue  raises  important 
questions,  such  as  how  to  price  the 
service  and  what  user  rights  would  be 
associated  with  it.  Some  of  these  will  be 
addressed  in  the  inquiry  concerning 
transmission  pricing  that  the 
Commission  recently  initiated.^*  In  this 
proceeding,  we  ask  the  following 
questions: 

Question  1.  Does  the  service 
specification  in  Component  (4)  unduly 
restrict  the  ability  of  parties  to  request 
the  transmission  services  that  they 
need?  If  so,  what  changes  would  be 
appropriate? 

Question  2.  Does  the  language  in 
Component  (4)  give  owners  of 
transmission  facilities  sufficient 
information  to  provide  network  service? 

Component  (5) — ^The  Names  of  Other 
Parties  Expected  To  Be  Delivering  and/ 
or  Receiving  Power  From  the 
Transmitting  Utility 

If  a  requesting  party  knows  that  it  will 
need  to  receive  services  from  multiple 
transmitting  utilities,  it  should  provide 
such  information  to  the  transmitting 
utilities.  In  instances  in  which  the  party 
requesting  services  does  not  know  who 
all  the  parties  will  be.  howrever,  it 
should  provide  whatever  information  it 
has  and  indicate  what  information  is 
imknown  or  tentative  at  the  time  it 
makes  the  request  The  transmitting 
utilities  are  usually  the  control  area 
utilities  that  either  are  affected  by  the 
power  flows  in  qiiestion  or  that  would 
lie  on  the  contract  path  if  two  or  more 
transmitting  utilities  are  involved  in  the 
transaction.  Transmitting  utilities  need 
to  know  which  electric  control  areas 
vfiW  be  involved  in  a  transaction. 

Component  8— The  Expected 
Transaction  Profile 

The  information  supplied  by  the 
requesting  party  and  needed  by  the 
transmitting  utility  should  be  a  function 
of  the  type  of  services  being  requested. 
Some  types  of  services  may  require 
more  detailed  information  than  others. 
The  requesting  party  should  provide 
enough  information  to  permit  the 
transmitting  utility  to  model  the  power 
flow  impact  on  its  system  of  both 
receipts  and  deliveries.  The  "expected 
transaction  profile"  means  the  load 
fiactcM'  data  mat  describes  the  flow  of 
power  and  energy  into  the  transmitting 
utility's  system,  i.e.,  the  hourly 
quantities  of  power  the  requesting  party 
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would  expect  to  deliver  to  the 
transmitting  utility's  grid  at  points  of 
interconnection  between  electric  control 
area  utilities,  if  known. 

Component  9r-The  Degree  of  Firmness 
of  the  Requested  Service 

The  Commission  will  leave  it  to  the 

Sarty  requesting  the  services  to  specify 
ow  firm  a  service  is  being  requested. 
The  degree  of  firmness  of  transmission 
service  is  often  categorized  as  firm  or 
intemiptible.  However,  these 
designations  may  not  adequately 
describe  the  service  that  is  sought. 
Therefore,  the  requesting  party  should 
indicate  the  specific  degree  of  firmness 
that  it  seeks.  This  will  help  to  reduce 
the  likelihood  of  misunderstandings. 

Component  10 — Requests  Made  in 
Response  to  Solicitations 

Persons  requesting  service  in  order  to 
submit  a  bid  in  a  solicitation  for 
generation  resources  should  state  the 
purpose  of  the  requested  service  and 
identify  the  solicitation  for  which  they 
are  requesting  service.  Naming  the 
solicitation  will  be  helpful,  because 
some  solicitations  could  result  in 
duplicative  transmission  service 
requests.  The  transmitting  utility  vrill  be 
better  able  to  gauge  the  aggregate 
amount  of  service  it  may  have  to 
provide  if  it  can  group  duplicate 
requests. 

Component  11— The  Terms  and 
Conditions  Requested 

Section  213(a)  provides  that  the 
requestor  must  propose  rates,  terms  and 
conditions  for  the  services  it  is 
requesting.  We  do  not  think  that  it  is 
necessary  for  the  requestor  to  propose 
the  exact,  detailed  rates,  terms  and 
conditions.  Rather,  a  party  requesting 
transmission  services  can  fulfill  the 
rates,  terms  and  conditions  requirement 
by  specifying  a  rate  methodology  (e.g., 
embedded  or  incremental  cost)  an 
existing  transmission  tariff,  an  existing 
transmission  contract  or  an  existing  rate. 
The  Commission  does  not  intend  to 
allow  utilities  to  delay  responses  to 
requests  for  transmission  services  by 
taking  an  overly  rigid  or  tedmical 
approach  to  the  "rates,  terms  and 
conditions"  element  of  the  request.  H  is 
sufficient  if  the  one  requesting  the 
services  has  made  an  effort  to  develop 
workable  terms  and  conditions  and  has 
proposed  what  it  sees  as  reasonable 
rates.  The  transmitting  utiUty  is  not 
bound  by  the  requesting  party's 
proposed  rates,  terms  and  conditions.  It 
may  reject  the  proposed  rates,  terms  and 
conditions  and  propose  its  own. 


Component  12 — Additional  Infbnnation 

Finally,  to  improve  overall 
effectiveness  and  efficiency,  the  party 
requesting  the  service  should  include 
any  information  that  enhances  the 
transmitting  utility's  ability  to  evaluate 
the  request.  This  can  improve  the  ability 
to  negotiate  and  lower  costs  for  all 
parties  and  vrill  improve  chances  to 
arrange  for  the  requested  transmission 
without  resorting  to  section  211 
procedures  before  the  Commission. 

B.  Components  of  a  Reply  to  a  Good 
Faith  Re(fiiest 

This  Policy  Statement  contains  five 
components  of  a  reply  to  a  good  faith 
request  for  transmission  services  under 
section  213(a).  These  are  discussed 
below. 

Component  (1) — Acknowledgment  of 
Receipt  of  the  Request 

A  party  requesting  transmission 
services  may  not  seek  an  order  from  the 
Conunission  under  section  211  of  the 
FPA  unless  it  has  first  requested  the 
transmission  services  from  a 
transmitting  utility  60  days  before 
applying  to  the  Cmnmission.  That  60- 
day  period  begins  to  run  when  the 
transmitting  utility  receives  the  request. 
A  transmitting  utility  should  promptly 
acknowledge  receipt  of  a  request  for 
transmission  services.  Unless  the  parties 
agree  on  a  different  time  frame  for  the 
utility's  response,  a  prompt 
acknowledgment  should  occur  within 
10  days.  Receipt  of  the 
acknowledgement  would  alert  the  one 
requesting  transmission  services  that  its 
60-day  waiting  period  has  begun. 

Component  (2) — Requests  by  the 
Transmitting  Utility  for  Clarification  of 

Information 

The  Commission  believes  that  a 
transmitting  utility  should  be  able  to  ask 
for  clarification  of  a  request  if  the  utility 
needs  more  information  to  evaluate  the 
requested  services.  In  the  absence  of 
limitations  on  requests  for  such 
clarifications,  however,  the  processing 
of  requests  for  transmission  could  be 
unduly  delayed.  Therefore,  information 
clarifications  sought  by  the  transmitting 
utility  should  be  limited  to  facts  need«>d 
to  evaluate  the  specific  services  being 
requested.  A  requesting  party  who 
believes  that  a  transmitting  utility  is 
attempting  to  frustrate  the  process  by 
making  excessive  requests  for 
clarifications  can  raise  this  issue  when 
it  files  a  request  for  a  section  211  order 
with  the  Onnmission  60  days  after  the 
utility  has  received  its  request. 
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Component  (3)— The  Requirement  That 
the  Transmitting  Utility  Respond 
Within  60  Days 

When  the  transmitting  utility 
acknowledges  receiving  a  request  for 
transmission  services  and  responds  by 
notifying  the  party  making  the  request 
of  fees  associated  with  the  evaluation  of 
a  transmission  request,  it  should  specify 
the  date  by  which  it  will  respond  to  the 
request  or  initiate  negotiations  that 
could  lead  to  agreement  on  some 
mutually  acceptable  date  other  than  that 
set  by  the  60-day  clock.  The  fises  for 
evaluating  transmission  service  requests 
should  be  set  based  on  the  cost  of 
processing  the  request. 

Component  (4)— -The  Transmitting 
Utility's  Response  If  It  Believes  It  Can 
Provide  the  Requested  Service  From 
Existing  Capacity 

When  a  transmitting  utility 
determines  that  it  can  provide  the 
requested  services  from  existing 
capacity,  it  should  proceed  to  offer  the 
party  requesting  the  services  a  proposed 
service  agreement  covering  the  service 
that  it  will  provide.  The  contract  should 
contain  detailed  specifications  of  the 
price  at  which  the  transmitting  utility 
proposes  to  provide  the  services. 

It  is  not  necessary  for  the  proposed 
service  agreement  to  contain  a 
regulatory  "cost-of-service"  study  of  the 
kind  included  in  rate  filings  by  public 
utilities.  However,  the  agreement  should 
explain  the  basis  for  the  charges  for  each 
component  of  service,  including  the 
unbimdled  components  of  any 
transmission  rate  and  any  other 
charges.  12  In  other  words,  the  agreement 
shomd  clearly  lay  out  the  charges  for 
each  component  of  the  proposed  service 
and  the  t^al  price  the  party  requesting 
the  service  would  be  expected  to  pay. 
Similarly,  the  agreement  should 
explicitly  describe  all  of  the  applicable 
terms  and  conditions  of  the 
transmission  services  provided  under 
the  contract. 

The  transmitting  utility  should 
accompany  the  agreement  with  a  clear 
statement  of  the  time  during  which  the 
offer  to  provide  the  transmission 
services  will  remain  open.  The 
Commission  recognizes  that  an  open 
contract  offer  obligates  the  seller  while 
imposing  no  countervailing  obligation 
on  the  p\irchaser.  and  that  an 
unexecuted  contract  potentially  ties  up 
transmission  fedlities,  thus  jeopardizhig 
the  availability  and  price  for  subsequent 
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requests  that  would  use  the  same 
fadUties. 

On  the  other  hand,  entities  that  might 
request  transmission  services  may 
Erw)uently  be  in  the  position  of  bidding 
on  a  power  solicitation  or  negotiating 
other  related  contracts.  In  sudi  an 
instance,  the  transmission  agreement  is 
only  one  element  of  the  whole 
transaction,  and  the  purchaser  may  need 
to  finalize  all  of  the  pieces  at  one  time. 
Under  these  circumstances,  the 
purchaser  might  want  some  sort  of 
reservation  or  contingency  arrangement 
that  would  extend  the  period  during 
which  the  contract  is  held  open  until  a 
time  certain  or  until  a  set  of  events 
reaches  completion.  Preferably, 
transmitting  utilities  and  the  party 
requesting  the  services  can  be  flexible 
and  resolve  these  problems  by  mutiial 
agreement.  However,  the  Commission 
feels  that,  at  a  minimum,  a  transmitting 
utility  should  permit  the  party 
requesting  the  service  sufficient  time  to 
review  agreements  and  coordinate 
mtiltiple  stages  of  joint  transactions. 

Component  (5) — ^What  the  Transmitting 
Utility  Should  Do  If  It  Determines  That 
It  Must  Construct  Additional  Facilities 
or  Modify  Existing  Facilities  in  Order 
To  Provide  All  or  Part  of  the  Requested 
Services 

In  situations  in  which  the 
transmitting  utility  determines  that  it 
must  construct  additional  facilities  or 
modify  existing  facilities  to  provide  all 
or  part  of  the  requested  services,  the 
transmitting  utility  must  provide  a  fully 
documented  description  of  why  and  for 
how  long  its  grid  is  and  will  be 
constrained.  Only  by  providing  full 
technical  information  to  a  person 
requesting  transmission  services  can  a 
transmitting  utility  establish  a 
productive  working  relationship  for 
negotiating  transmission  service 
contracts. 

In  addition  to  explaining  the 
determination  of  existing  constraints, 
the  transmitting  utility  should  oSar  the 
party  requesting  services  an  executable 
contract  for  a  study  to  determine  how 
the  constraint  can  oe  relieved.  The 
study  contract  should  specify  the  cost 
and  production  time  for  the  study.  The 
study  itself  should  result  in  a 
determination  of  how  the  transmitting 
utility  will  remove  the  constraint,  how 
long  it  will  take  and  how  much  it  will 
cost 

Transmitting  utilities  will  usually  be 
able  to  remove  constraints  by  arranging 
for  some  type  of  physical  expansion  of 
the  transmission  grid,  but  there  may  be 
ways  short  of  new  construction  to  meet 
a  request  for  transmission  services.  A 
party  requesting  services  may  find  an 


alternate  transmission  path,  or  may  be 
able  to  purchase  someone  else's  prior 
transmission  rights. 

Since  finding  alternative  means  to 
accommodate  a  transmission  reauest 
may  require  information  available  only 
to  the  transmitting  utility,  the 
Commission  \irges  transmitting  utilities 
to  consider  ways  of  making  such 
information  available  to  pereons 
requesting  transmission  services.  One 
way  might  be  to  post  existing  and 
planned  transmission  rights  sales  on  an 
electronic  bulletin  board  so  that  the 
parties  can  engage  in  informed 
negotiations. 

U  a  transmitting  utility  determines 
that  it  can  provide  part  but  not  all  of  the 
requested  services  without  building  new 
facilities,  it  should  offer  to  provide  the 
part  of  the  services  that  does  not  require 
expansion  of  its  transmission  facilities 
under  a  separate  contract.  In  effect,  the 
transmitting  utility  may  be  able  to  treat 
such  a  request  as  two  separate 
transactions— one  for  service  on  existing 
facilities  and  the  other  as  a  request 
involving  expansion  decisions. 

C  Other  Issues 

1.  Prioritization  of  Service  Requests 

There  is  no  component  regarding  how 
the  transmitting  utility  should  prioritize 
service  requests.  A  transmitting  utility 
may  find  it  difficult  to  prioritize 
requests  in  a  feir  manner,  especially  if 
the  transmission  grid  is  near  capacity 
and  only  a  limited  number  of 
transmission  service  requests  can  be 
accommodated  without  expansion. 
Although  the  Commission  recognizes 
that  "first-come,  first-served" 
prioritization  will  not  always  produce 
the  most  efficient  allocation  of  capacity, 
at  this  time  it  will  accept  prioritization 
based  on  this  procedural  rule  or  any 
reasonable  method  of  allocation. 
However,  the  Commission  eigpects  that 
the  industry  may  develop  better 
allocation  mechanisms  in  the  future. 

2.  The  Right  of  an  Applicant  to  File  a 
Section  211  Request  After  60  Days 

Good  faith  requests  for  transmission 
services  can  always  be  brought  to  the 
Commission  60  days  after  the  request  is 
made  to  the  transmitting  utility  if  the 
party  making  the  request  finds  the 
transmitting  utility's  response 
imsatisfectory.  However,  we  reiterate 
that  these  minimimi  elements  are 
intended  to  serve  as  guidelines;  they 
should  not  be  viewed  as  limiting  the 
negotiating  options  available  to  the 
parties  so  long  as  they  do  not  require 
Commission  action.  The  Commission 
urges  parties  to  commimicate  freely  and 
openly  with  each  other  and  to  work 
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together  creatively  and  constructively  to 
eliminate  constraints  and  to  explore 
alternative  transmission  approaches  to 
efficiently  coordinate  planning  for  all 
transmission  users. 

V.  Infimnatiini  Coliectioii  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  at  5  CFR 
1320.12  require  that  OMB  approve 
certain  infonnation  and  recordkeeping 
reqiiirements  imposed  by  an  agency. 
The  infonnation  collection  requirements 
in  this  policy  statement  are  contained  in 
new  18  CFR  2.20. 

The  Commission  is  issuing  this  Policy 
Statement  with  the  information 
requirements  to  carry  out  its  regulatory 
respKmsibilities  to  implement  the 
transmission  provisions  of  the  Energy 
Policy  Act  of  1992.  As  provided  by  the 
Energy  Policy  Act.  section  211(a) 
provides  that  the  Commission  may  not 
issue  an  order  directing  a  transmitting 
utility  to  provide  transmission  services 
unless  the  party  requesting  such  an 
order  has  requested  the  transmission 
services  from  the  transmitting  utility  at 
least  60  days  before  applying  to  the 
Commissim.  A  request  for  transmission 
services  is,  then,  a  condition  precedent 
to  the  Commission's  ability  to  order 
transmission  services  under  section  211 
of  the  Federal  Power  Act.  Section  213(a) 
of  the  FPA  requires  a  response  by  a 
transmitting  utility  when  any  electric 
utility.  Federal  power  marketing  agency, 
or  any  other  person  generating  electric 
energy  for  sale  or  reMle  makes  "a  good 
faith"  request  to  a  transmitting  utility  to 
provide  wholesale  transmission  services 
under  specific  rates,  diarges.  terms  and 
conditians  of  service.  The  Commission's 
Office  of  Electric  Power  Regulation  uses 
the  data  for  determination  of  an 
acceptable  transmission  request  for 
service  of  a  wheeling  order  under 
section  211  of  the  FPA,  and  for  a 
determination  as  to  whether  a 
transmitting  utility  has  provided  a 
siiffident  reply  under  the  newly 
amended  statute.  These  collections  of 
information  are  intended  to  be  the 
minimum  elements  needed  to  make 
good  faith  request  and  a  proper 
response. 

The  Commission  is  submitting  to  the 
Office  of  Management  and  Budget  a 
notification  of  these  proposed 
collections  of  information.  Interested 
persons  may  obtain  inf(»mation  on 
these  reporting  requirements  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  [Attention:  Michael  Miller, 
Infonnatian  Policy  and  Standards 
Biandi,  (202)  208-1415].  Comments  on 
the  requirements  of  diis  rule  can  be  sent 


to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Washington, 
DC  20503,  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission). 

VL  Poblic  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  questions  raised  in  this 
Policy  Statement.  An  original  and  14 
copies  of  the  comments  must  be  filed 
with  the  Commission  no  later  than 
Augiist  20, 1993.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  and  should  refer 
to  Docket  No.  PL93-3-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
vtrill  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street  NE., 
Washington  DC  20426,  during  ncvmal 
business  hours. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power.  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  2,  d^pter  I, 
Tide  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Cammissioo. 
LoisD.Caahril, 
Sscntary. 

PART  2-QENERAL  POUCY 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Aiithorfty:  15  U.S.C  717-716w,  3301- 
3432: 16  U.S.C  702-825y.  2601-2645;  42 
U.S.Q  4321-4361,  7101-7352. 

2.  Part  2  is  amended  by  adding  §  2.20, 
to  read  as  follows: 

{2^    Good  faith  requests  for 
tranamiesion  aervieea  and  good  faith 
reaponaas  by  tranainiHlnQ  utllWaa. 

(a)  General  Policy.  (1)  This  Statement 
of  Policy  is  adopted  in  furtherance  of 
the  goals  of  sections  211(a)  and  213(a) 
of  the  Federal  Power  Act,  as  amended 
and  added  by  the  Energy  Policy  Act  of 
1992. 

(2)  Under  section  211(a),  the 
Commission  may  issue  an  order 
requiring  a  transmitting  utility  to 
provide  transmission  services 
(including  any  enlargement  of 
transmission  capacity  necessary  to 
provide  such  services)  only  if  an 
applicant  has  made  a  request  for 
transmission  services  to  the  transmitting 
utility  that  would  be  the  subject  of  such 


order  at  least  60  dajrs  prior  to  its  filing 
of  an  application  for  such  order.  The 
requirement  in  section  211(a)  that  an 
applicant  make  such  a  request  will  be 
met  if  such  an  appbcant  has.  ptusuant 
to  section  213(a)  of  the  FPA,  made  a 
good  faith  request  to  a  transmitting 
utility  to  provide  wholesale 
transmission  services  and  requests 
specific  rates  and  charges,  and  other 
terms  and  conditions. 

(3)  It  is  the  Commission's  Intention  to 
apply  the  standards  of  this  Statement  of 
Policy  when  determining  whether  and 
when  a  valid  "good  bith"  request  for 
service  was  made. 

(4)  It  is  the  Commission's  intention  to 
encourage  an  open  exchange  of 
information  that  exhibits  a  reasonable 
degree  of  specificity  and  completeness 
between  the  party  requesting 
transmission  services  and  the 
transmitting  utility. 

(5)  The  Commission  intends  to  apply 
this  Statement  of  Policy  so  as  to  carry 
out  Congress'  objective  that,  subfect  to 
appropriate  terms  and  conditions  and 
just  and  reasonable  rates,  in 
conformance  with  section  212  of  the 
FPA,  access  to  the  electric  transmission 
system  for  the  purposes  of  wholesale 
transactions  be  more  widely  available. 

(b)  The  Components  of  a  good  faith 
request.  The  Commission  generally 
*  considers  the  following  to  constitute  the 
minimum  components  of  a  good  faith 
reauest  for  transmission  services: 

(1)  The  identity,  address,  telephone 
number,  and  facsimile  number  of  the 
party  requesting  transmission  services, 
and  the  same  information,  it  different, 
for  the  party's  contact  person  or 
persons. 

(2)  A  statement  that  the  party 
requesting  transmission  services  is,  or 
will  be  upon  commencement  of  service, 
an  entity  eligible  to  request  transmission 
under  sections  211(a)  and  213(a)  of  the 
FPA. 

(3)  A  statement  that  the  request  for 
transmission  services  is  intended  to 
satisfy  the  "request  for  transmission 
services"  requirement  under  sections 
211(a)  and  213(a)  of  the  FPA,  and  that 
the  request  is  not  a  request  for 
mandatory  retail  wheeling  prohibited 
under  section  212(h)  of  the  FPA. 

(4)  The  party  requesting  transmission 
services  should  specify  the  character 
and  nature  of  the  services  requested. 
Some  types  of  service  may  require  more 
detailed  information  than  others.  Where 
point-to-point  service  is  requested,  the 
party  requesting  transmission  services 
should  specify  the  anticipated  point(s) 
of  receipt  to  the  transmitting  utility's 
grid  and  the  anticipated  point(s)  of 
delivery  fiom  the  transmitting  utility's 
grid.  Where  a  party  requesting 
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tnnsmission  aervicet  requests 
additional  flexibility  to  schedule 
multiple  resources  to  meet  its  needs 
[e.g.,  networi(  service),  the  request  for 
services  should  contain  a  description  of 
the  requested  services  in  sufficient 
detail  to  permit  the  transmitting  utility 
to  model  the  additional  services  on  its 
transmission  system. 

(5)  The  names  of  any  other  parties 
likely  to  provide  transmission  service  to 
deliver  electric  energy  to,  and  receive 
electric  energy  from,  the  transmitting 
utility's  grid  in  coimection  with  the 
requested  transmission  services. 

(6)  Tlie  proposed  dates  for  initiating 
and  terminating  the  requested 
transmission  services. 

(7)  The  total  amount  of  transmission 
capacity  being  requested. 

(8)  To  the  extent  it  is  known  or  can 
be  estimated,  a  description  of  the 
"expected  transaction  profile"  including 
load  factor  data  describing  the  hourly 
quantities  of  power  and  energy  the  party 
requesting  transmission  services  would 
expect  to  deliver  to  the  transmitting 
utihty's  grid  at  relevant  points  of 
interconnection.  In  the  event  delivery  is 
to  multiple  points  within  the 
transmitting  utility's  electric  control 
area,  the  requestor  should  describe,  to 
the  extent  it  is  known  or  can  be 
estimated,  the  expected  load  (over  a 
given  duration  of  time)  at  each  such 
delivery  point. 

(9)  Whether  firm  or  non-firm  service 
is  being  requested.  Where  a  party 
requests  non-firm  service,  it  should 
specify  the  priority  of  service  it  is 
willing  to  accept,  or  the  conditions 
under  which  it  is  willing  to  accept 
interruption  or  curtailment,  if  known. 

(10)  A  statement  as  to  whether  the 
request  is  being  made  in  response  to  a 
solicitation  and  a  copy  of  the 
solicitation  if  publicly  available.  This 
will  help  the  transmitting  utility 
determine  whether  requests  for 
transmission  service  are  duplicative  or 
mutually  exclusive  of  requests  filed  by 
other  parties. 

(11)  The  proposed  rates,  terms  and 
conditions  for  the  requested 
transmission  services  as  required  by 
section  213(a).  It  is  not  necessary  for  the 
requestor  to  propose  a  specific 
numerical  rate.  Rather,  a  party 
requesting  transmission  services  can 
fumll  the  rates,  terms  and  conditions 
requirement  by  spedMng  a  rate 
methodology  (e.g.,  embedded  or 
incremental  cost)  or  by  referencing  an 
existing  formula  rate,  transmission 
tariff,  or  transmission  contract.  The 
validity  of  the  good  faith  request  will 
not  depend  on  the  rates  proposed  by  the 
party  requesting  transmission  services. 
This  requirement  is  not  intended  to 


allow  utilities  to  delay  responses  to 
requests  for  transmission  services,  or  to 
deny  requests  for  transmission  services 
on  the  basis  of  an  overly  rigid  or 
technical  approach  to  the  "rates,  terms 
and  conditions"  element  of  the  request. 

(12)  Any  other  information  to 
facilitate  the  expeditious  processing  of 
its  request.  Such  information  will 
improve  the  negotiation  process,  reduce 
costs,  and  will  improve  chances  to 
arrange  the  requested  transmission 
without  resorting  to  section  211 
application  procedures  before  the    , 
Commission. 

(c)  Components  of  a  Reply  to  a  Good 
Faith  Request.  The  Commission 
generally  considers  the  following  to 
constitute  the  minimum  components  of 
a  reply  to  a  good  faith  request  for 
transmission  services  under  section 
213(a): 

(1)  Unless  the  parties  agree  to  a 
different  time  frame,  the  transmitting 
utility  must  acknowledge  the  request 
within  10  days  of  receipt.  The 
acknowledgement  must  include  a  date 
by  which  a  response  will  be  sent  to  the 
party  requesting  transmission  services 
and  a  statement  of  any  fees  associated 
with  responding  to  the  request  (e.g., 
initial  studies). 

(2)  The  transmitting  utility  may  ask 
the  applicant  to  provide  clarification  of 
only  the  information  needed  to  evaluate 
and  process  a  "good  faith"  request.  If 
the  person  requesting  transmission 
services  believes  the  transmitting  utihty 
is  attempting  to  frustrate  the  process  by 
making  excessive  requests  for 
clarification,  it  may  raise  this  issue  if, 
and  when,  it  files  a  request  for  a  section 
211  order  vrith  the  Commission. 

(3)  The  transmitting  utility  must 
respond  to  a  request  within  60  days  of 
receipt  or  some  other  mutually  agreed 
upon  response  date.  If  both  parties  agree 
to  an  alternative  schedule,  the 
agreement  must  be  in  writing  and 
signed  by  both  parties. 

(4)  If  the  transmitting  utility 
determines  that  it  can  provide  all  the 
requested  services  from  existing 
capacity,  it  should  respond  by  offering 
the  party  requesting  transmission 
services  an  executable  service 
agreement  that  at  a  minimum  contains 
the  following  information: 

(i)  A  description  of  the  proposed 
transmission  rate  and  any  other  costs.  It 
is  not  necessary  for  the  proposed  service 
agreement  to  contain  a  nilly  developed 
cost-of-service.  However,  the  agreement 
should  explain  the  basis  for  the  charges 
for  each  component  of  service, 
including  the  imbimdled  components  of 
any  transmission  rate  as  well  as  any 
other  charges. 


(ii)  The  pro^>osed  service  agreement 
should  explicitly  describe  all  of  the 
applicable  terms  and  cOiUitions  of  the 
transmission  services  provided  imder 
the  agreement. 

(iii)  The  transmitting  utility  should 
accompany  the  proposed  service 
agreement  with  a  clear  statement  of  the 
time  during  which  the  offer  to  provide 
the  transmission  services  will  remain 
open.  An  open  agreement  offsr  may 
obligate  the  seller  while  imposing  no 
countervailing  obligation  on  the 
purchaser,  and  an  unexecuted  contract 

gotentially  ties  up  transmission 
icilities,  thus  jeopardizing  the 
availability  and  price  for  subsequent 
requests  that  would  use  the  same 
facilities.  However,  at  a  minimum,  a 
fransmitting  utility  should  permit  the 
party  requesting  transmission  services 
sufficient  time  to  review  service 
agreements  and  coordinate  multiple 
stages  of  joint  transactions. 

(5)  If  the  transmitting  utility 
determines  that  it  must  construct 
additional  facilities  or  modify  existing 
facilities  to  provide  all  or  part  of  the 
requested  services,  it  must: 

(i)  Identify  the  specific  constraints 
and  their  duration  that  prevent  it  firom 
providing  all  the  requested  services  and 
explain  how  these  constraints  prevent  it 
from  providing  all  the  requested 
services  or  the  desired  level  of  firmness. 

(ii)  Provide  to  the  applicant  all 
studies,  computer  input  and  output 
data,  planning,  operating  and  other 
documents,  work  papers,  assumptions 
and  any  other  material  that  forms  the 
basis  for  determining  the  constraints. 

(iii)  Offer  to  the  applicant  an 
executable  agreement  under  which  the 
applicant  agrees  to  reimburse  the 
transmitting  utility  for  ail  costs  of 
performing  any  studies  necessary  to 
determine  what  changes  to  the 
transmitting  utility's  grid  are  needed  to 
overcome  the  constraint  and  provide  the 
requested  services,  their  cost,  and  the 
estimated  time  to  complete  them.  At  a 
minimum,  the  proposed  agreement 
should  contain  the  following: 

(A)  An  estimate  of  the  cost  of  the 
study  and  the  time  required  to  complete 
it,  and 

(B)  A  commitment  to  supply  to  the 
party  requesting  transmission  services 
all  computer  input  and  output  data, 
plaiming,  operating  and  other 
documents,  woik  papers,  assumptions 
and  any  other  material  used  to  perform 
the  study. 

(iv)  If  a  transmitting  utility  determines 
that  it  can  provide  part  but  not  all  of  the 
requested  services  without  btiilding  new 
facilities,  it  should  inform  the  applicant 
of  any  portion  of  the  requested  snvices 
that  can  be  performed  without 
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constructing  additional  facilities  or 
modifying  existing  facilities.  In  effisct, 
the  transmitting  utility  may  be  able  to 
treat  such  a  request  as  two  separate 
transactions — one  for  service  on  existing 
facilities  and  the  other  as  a  request 
involving  expansion  decisions. 
Furthermore,  where  there  are 
alternative,  less  expensive  means  of 
satisfying  all  or  a  portion  of  a 
transmission  request,  the  Commission 
expects  the  transmitting  utility  to 
explore  such  alternatives  (e.g.. 
redispatching  certain  generating  units  to 
alleviate  a  constraint). 

[FR  Doc  93-17216  Piled  7-20-93:  8:45  am) 
MLUNQ  COOK  •nr-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

AnInMl  Drugs,  Fssds,  aiKl  Rslatsd 
Products:  Chang*  of  Sponsor  Nsme 
srMi  Address 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnOW:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  Anaquest,  Inc.,  to  Anaquest,  Inc., 
A  Subsidiary  of  BOC  Health  Care,  Inc. 
EFFECTIVE  DATE:  July  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
M.  OUaro.  Center  for  Veterinary 
Medicine  (HFV-238).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-295-8737. 
SUPPLEMENTARY  MFORMATION:  Anaquest, 
Inc.,  Bemards/78, 110  Allen  Rd..  Liberty 
Comer,  Bernards  Township,  NJ  07938, 
has  informed  FDA  of  a  change  of 
sponsor  name  and  address  to  Anaquest, 
Inc..  A  Subsidiary  of  BOC  Health  Care, 
Inc..  Liberty  Comer,  NJ  07938-0804. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor  name  and  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 

Anttorily:  Sees.  201, 301, 501, 502, 503, 
512, 701,  706  of  the  Padenl  Food,  Drxig,  and 
Cosmetic  Act  (21  U.S.C  321,  331, 351,  352, 
353,  360b,  371,  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Anaquest,  Inc.,"  and  by 
adding  in  its  place  a  new  entry  for 
"Anaquest,  Inc.,  A  Subsidiary  of  BCX] 
Health  Care,  Inc.."  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  for 
"010019"  by  revising  the  sponsor  name 
and  address  to  read  as  follows: 


fsiaeoo 


applications. 

•       •       • 

(c)*  •  • 
(1)  '  *  • 


of ■ooneora 


and  drug 
of  approved 


Rrm  name  and  address 


Drug 

labeler 

code 


Anaquest,  Inc.,  A  Subsidiary  of  BOC 
Health  Care.  Inc.,  Ubeity  Comer, 
Ki  07938-0804 - 010019 


(2)« 


Drug 

labeler 

code 


Rrm  name  and  address 


010019    Anaquest.  Inc.,  A  Subsidiary  of  BOC 
Health  Care,  Inc.,  Llt>erty  Comer, 
NJ  07938-0804 


Dated:  luly  13, 1993. 
George  A.  Mitchell, 
Director,  Office  of  Surveillance  and 
Compliance.  Center  for  Vetemiary  Medicine. 
IFR  Doc  93-17210  Filed  7-20-93;  8:45  am) 
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21  CFR  Part  520 

Oral  Dosaga  Form  Now  Animal  Drugs; 
Nsomycin  Sulfsia  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  The 
Upjohn  Co.  The  ANADA  provides  for 
the  oral  use  of  a  generic  neomycin 
sulfate  solution  for  the  treatment  and 


control  of  colibadllosis  in  cattle 
(excluding  veal  calves),  swine,  sheep, 
and  goats. 

EFFECTIVE  DATE:  July  21, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Melanie  R.  Berson.  Center  For 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-295- 
8643. 

SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co.,  Kalamazoo,  MI  49001- 
0199,  filed  ANADA  200-113,  which 
provides  for  the  oral  use  of  a  generic  200 
milligram/milliliter  (mg/mL)  neomycin 
sulfate  solution  (Biosol®  liquid)  for  the 
treatment  and  control  of  coUbacillosis 
(bacterial  enteritis)  caused  by 
Escherichia  coli  susceptible  to 
neomycin  in  cattle  (excluding  veal 
calves),  swine,  sheep,  and  goats.  The 
dmg  is  administered  at  10  mg  neomycin 
sulfate  per  pound  of  body  weight  per 
day  in  divided  doses. 

Approval  of  ANADA  200-113  for  The 
Upjohn  Co.'s  Biosol®  liquid  is  as  a 
generic  copy  of  The  Upjohn 's  Co.'s 
NADA  11-315  forNeomix®  325  soluble 
powder.  The  ANADA  is  approved  as  of 
June  28, 1993.  and  the  regulations  are 
amended  by  adding  new  §  520.1485  (21 
CFR  520.1485)  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effisctiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dodiets  Management  Branch 
(HFA-305),  Food  and  Dmg 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  dmgs. 

Therefore,  under  the  Federal  Food, 
Dmg,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medidne.  21 
CFR  part  520  is  amended  as  follows: 
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PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  OmiQS 

1.  The  authonty  citation  far  21  CFR 
part  520  continues  to  read  as  follows: 

AolhontT:  Sac  512  of  the  Federal  Fosd. 
Drug,  and  Cocmetic  Act  (21  U.S.C  3ecfe). 

2.  ^4•w  $  52ai485  is  added  to  read  as 
follows: 

|52ai4a5    Neomycin euWrte eototton. 

(a)  Specifications.  Each  millilitor 
contains  200  milligrams  of  neomycin 
sulfate  (eqniTalent  to  140  milligrams  of 
neomycin  bese). 

^)  Sponsor.  See  No.  000009  in 
§  S10.600(c)  of  this  chapter. 

(c)  Befatvd  toiemnces.  See  §  556.430 
of  this  chapter. 

(d)  Conditions  of  use— W  Amount.  10 
milligrams  of  neomycin  sulfate  per 
pound  of  body  weight  per  day  in 
divided  doses  for  a  maximum  of  14 
days. 

(2)  Indications  for  use.  For  the 
treatment  and  cmtrol  of  oolibacillons 
(bacterial  enteritis)  caused  by 
Escherichia  coli  susceptible  to 
neomycin  in  cattle  (excluding  veal 
cahves),  swiae,  sheep,  and  goato. 

(3)  LiBUtatioas,  Amninister  undiluted 
or  in  drinking  water.  Prepare  a  fresh 
solution  dnly.  If  symptoms  persist  after 
using  this  preparation  for  2  or  3  days, 
consult  a  vetrainarian.  Treatment 
should  continue  24  to  48  hours  beyoiad 
remission  of  diseese  symptoms,  but  not 
to  exceed  a  total  of  14  consecutive  days. 
Discontinue  tnatment  prior  to  slau^ter 
as  foUows:  cattle  and  goats.  30  days; 
swine  and  sheep.  20  da3rs. 

Dated:  luly  14. 1993. 
Richard  ILTadka. 

Acting  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc.  93-17209  Filed  7-20-93;  8:45  ami 
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21CFRP«t522 

Implantation  or  bijactabte  Dosago 
Form  Htm  Animal  Drags; 
SulfadtmaChoxtna  ln]actabia 

AOBICY:  Food  and  I>rug  Administration. 

HHS. 

itcnow:  Final  rale. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animcil  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  api^ication  lANADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  the  use  of  a  generic 
sulfadimethoxine  sterile  solution  in 
cattle  for  the  treatment  of  bovine 
mspiratory  disease  complex,  bacterial 


pneumonia,  Hid  nacrotk: 
pododermatitis  and  calf  diphtheria. 

EFFECTWC  DATE:  July  21, 1993. 
FOR  PURTHEH  MPORMATION  CONTACT: 
Melanie  Berson,  Ceatw  for  Veterinary 
Medicine  (HFV-13S).  Food  and  Drug 
Administration.  7500  Standiah  PL. 
Rockville,  MD  20855.  301-295-8643. 
StJPf>I.EMENTARY  MPONHATION:  Agri 
Laboratories.  Ltd..  P.O.  Box  3103.  St. 
Joseph.  MO  64503.  filed  ANADA  200- 
038,  whid)  provides  for  the  use  of  a 
generic  sulfadimethoxine  sterile 
solution  in  cattle  for  the  treatment  of 
bovine  respiratory  disease  complex 
(shipping  fever  complex),  bacterial 
pneumonia  asaodadad  wiAh  PasteureUa 
spp.  sansitiva  to  soMadimetiiaxine.  and 
necrotic  pododermatitis  (foot  rot),  and 
calf  diphtheria  caused  by 
Fusobacterium  necrophorum,  sensitive 
to  sulfadimethoxine. 

Approval  of  ANADA  200-036  for  Agri 
Laboratories'  sulfadimethoxine  injection 
40  percent  antibacterial  is  as  a  generic 
copy  of  Hoffimaan-LaRocbe,  Inc's       • 
NADA  041-245  for  Albon* 
(sulfadimethoxine)  infection  40  percent 
antibacterial.  The  ANADA  is  approved 
as  of  l.fay  25. 1993.  and  the  regulations 
are  amended  in  21  CFR  522.2220  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)ai)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bnmch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville.  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  conchided  that  the 
action  will  not  have  a  si^ficant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  findii^  of  no 
significant  impact  and  the  evidence 
supporting  that  finding;  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  ManageoMnt  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


List  of 


in  21  CFR  Part  522 


Animal  drugs. 

ThereEora,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Voterinary  Medidna.  21 
CFR  part  522  is  amandad  as  folkms: 

PART  522-HIPLAKTATIOM  OR 
INJECTABLE  DOSAGE  RMIM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec  &12  of  the  Federal  Food. 
Drug,  and  Cosaetlc  Act  (21  U.S.C  360b). 

2.  Section  522.2220  is  amended  by 
revising  paragraph  (aK2)  to  read  as 
follows: 

1522.2220    SuNadbnalhoxIna  tnjactien. 

(a)'  •  • 

(2)  Sponsor,  (i)  See  No.  000004  in 
§  510.600(c)  of  this  chapter  for 
conditions  of  use  as  in  paragraphs 
(a)(3)(i)  through  {a)(3)(iU)  of  this  section. 

(ii)  See  No.  057561  for  conditions  of 
use  as  in  pwa9«|^  UN3)  of  this  section. 

Dated:  July  13. 1993. 
Richard  H.  Taaka. 

/rting  Director,  Canter  for  Veterinary 
Medicine. 

IFR  Doc.  93-17207  Filed  7-20-93;  8:45  ami 
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21  CFR  Part  524 

OphttMrimlc  and  Topical  Doaaga  Form 
Naw  Animal  Druga;  Gantamicin 
Sulfata,  Balaroathaaona  Valarata, 
Clotrlmazola  Okitmant 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  nila. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  dmg 
application  (NADA)  filed  by  Schering- 
Plough  Corp.  The  NADA  provides  for 
the  use  of  Otomax®  (gentamidn  sulfate, 
betamethasone  valerate,  clotrimazole) 
ointment  for  treatment  of  canine  otitis 
externa  associated  with  yeast  and/or 
bacteria  suscaptil>le  to  gentamicin. 
EFFECTIVE  IMTE:  Jaly  21. 1993. 
FOR  FURTHER  MRNWATION  CONTACT: 
Marcia  K.  Laikins.  Canter  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  75tX)  Standish  PL, 
Rockville.  MD  20655.  301-295-6614. 
SUPPLEMENTARY  MFORMATION:  Sdiering- 
Plough  Animal  Health  Corp..  P.O.  Box 
529.  Galloping  Hill  Rd..  Kenilvroith.  NJ 
07033.  is  sponsor  of  NADA  14t)-896 
which  provides  for  the  use  of  Otomax® 
(gentamicin  sulfate,  betaroethasone 
valerate,  dotrimazole)  ointment.  Eadi 
gram  (g)  of  ointment  contains 
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gentamidn  sulfate  equivalent  to  3 
milligrams  (mg)  gentamidn  base, 
betamethasone  valerate  equivalent  to  1 
mg  betamethasone,  and  10  mg 
clotrimazole.  Otomax®  is  used  for  the 
treatment  of  canine  otitis  externa 
associated  with  yeast  {Malassezia 
pachydermatis,  formerly  Pityrosporum 
canis)  and/or  bacteria  susceptible  to 
gentamidn.  The  NAOA  was  approved  as 
of  Jime  9, 1993,  and  the  regulations  are 
amended  in  21 CFR  part  524  by  adding 
new  §  524.1044g  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

Section  512(c)(2)(F)(ii)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Ad  (21  U.S.C. 
360b(c)(2)(F)(ii))  provides  a  3-year 
period  of  exclusivity  to  this  approval 
beginning  June  9, 1993,  because  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
essential  to  this  approval  were 
conduded  or  sponsored  by  the 
applicant. 

m  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.' 

The  agency  nas  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impad 
on  the  human  environment,  and  that  an 
environmental  impad  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impad  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  S24-OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  dtation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Anthority:  Sec.  512  of  the  Federal  Food, 
Drag,  and  Cosmetic  Act  (21  U.S.C  360b). 


2.  New  §  524.1044g  is  added  to  read 
as  follows: 

i824.1044g    Qentamiein  aulMa, 
betamethaaone  valerate,  ckxrimazole 
okiUiMnL 

(a)  Specifications.  Each  gram  (g)  of 
ointment  contains  gentamidn  sulfate 
equivalent  to  3  milligrams  (mg) 
gentamidn  base,  betamethasone  valerate 
equivalent  to  1  mg  betamethasone,  and 
10  mg  clotrimazole. 

(b)  Sponsor.  See  000061  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  The  drug  is 
used  for  the  treatment  of  canine  otitis 
externa  associated  with  yeast 
[Malassezia  pachydermatis,  formerly 
Pityrosporum  canis)  and/or  baderia 
susceptible  to  gentamidn. 

(2)  For  7.5  or  15  g  tube,  instill  4  drops 
of  ointment  twice  daily  into  the  ear 
canal  of  dogs  weighing  less  than  30 
pounds,  instill  8  drops  twice  daily  for 
dogs  weighing  30  pounds  or  more.  For 
215  g  bottle,  instill  2  drops  of  ointment 
twice  daily  into  the  ear  canal  of  dogs 
weighing  less  than  30  pounds,  instill  4 
drops  twice  daily  for  dogs  weighing  30 
pounds  or  more.  Therapy  should 
continue  for  7  consecutive  days. 

(3)  The  external  ear  should  be  cleaned 
and  dried  before  treatment.  Remove 
foreign  material,  debris,  crusted 
exudates,  etc.,  with  suitable  solutions. 
Excessive  hair  should  be  clipped  from 
the  treatment  area.  If  hypersensitivity 
occtus,  treatment  should  be 
discontinued  and  alternate  therapy 
instituted. 

(4)  Corticosteroids  administered  to 
dogs,  rabbits,  and  rodents  diuing 
pregnancy  have  resulted  in  cleft  palate 
in  offspring.  Other  congenital  anomalies 
induding  deformed  forelegs, 
phocomelia,  and  anasarca  have  been 
reported  in  offspring  of  dogs  which 
received  corticosteroids  during 
pregnancy.  Clinical  and  experimental 
data  have  demonstrated  that 
corticosteroids  administered  orally  or 
parenterally  to  animals  may  induce  the 
first  stage  of  parttuition  if  used  during 
the  last  trimester  of  pregnancy  and  may 
precipitate  premature  parturition 
followed  by  dystoda,  fetal  death, 
retained  placenta,  and  metritis. 

(5)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  July  13, 1993. 
RkbardlLTedca, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  93-17208  Filed  7-20-93;  8:45  am] 
iNJJNO  COOE  4iM-ei-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 
RIN  2125-AD12 

General  Material  Requirementa 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  ito 
regulations  on  the  Buy  America 
provisions  and  the  use  of  convid 
produced  materials  to  comply  with  the 
Intermodal  Surface  Transportation 
Efficiency  Ad  of  1991  (ISTEA).  Sections 
1041(a]  and  1048  of  the  ISTEA  amended 
and  clarified  the  Buy  America 
provisions.  Iron  has  been  added  to  the 
materials  and  products  that  are  covered 
under  the  Buy  America  provisions.  The 
coating  of  steel  has  been  determined  to 
be  a  manufadiuing  process  and  thereby 
subjed  to  the  Buy  America  provisions. 
Section  1019  of  the  ISTEA  clarifies  the 
intent  of  Congress  regarding  convid 
produced  materials.  Materials  produced 
by  convict  labor  afier  July  1, 1991,  may 
not  be  used  for  Federal-aid  highway 
construction  projeds  unless  produced  at 
a  prison  fadlity  produdng  convid  made 
materials  for  Federal-aid  construdion 
projects  prior  to  July  1, 1987.  This 
adion  reaffirms  the  requirements 
previously  placed  on  the  use  of  material 
produced  by  convid  labor  on  Federal- 
aid  highway  projects. 
EFFECTIVE  DATE:  July  21 ,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  A.  Weseman,  Chief, 
Construdion  and  Maintenance  Division, 
Office  of  Engineering,  202-366-0392,  or 
Mr.  Wilbert  Baccus,  Office  of  Chief 
Counsel,  202-366-0780,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Buy  America 

On  December  18, 1991,  the  President 
signed  into  law  the  ISTEA  (Pub.  L.  102- 
240, 105  Stat.  1914)  to  develop  a 
national  intermodal  surface 
transportation  system,  to  authorize 
funds  for  construdion  of  highways,  for 
highway  safety  programs  and  mass 
transit  programs,  and  for  other 
purposes.  Sedion  1048(a)  of  the  ISTEA 
amended  section  165  of  the  Surface 
Transportation  Assistance  Ad  of  1982 
(Pub.  L.  97-424, 96  Stat.  2136),  which 
had  established  Buy  America 
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requireraeaU  for  F«dare)-«kl  Ugbway 
projects,  by  insertina  the  word  "iron" 
after  the  word  •"steer"  By  adding  the 
word  "iron,"  the  Congress  has  eimanded 
Buy  America  protection  to  inchide  iron 
and  iron  products  in  addition  to  steel 
and  steel  products,  which  were 
previously  pratadBd.       

Section  1041(a)  of  the  ISTEA  requires 
that  existing  23  CFR  635.410  relating  to 
Buy  America  requirements  for  the 
Federal-aid  highway  program  be  applied 
to  coaling.  By  its  action,  the  Congress 
has  darined  diat  die  activity  of  coating 
is  considered  a  manufacturing  process. 
The  material  beins  appKed  as  a  coating 
is  not  covered  under  Buy  America. 
Coating  is  interpreted  to  mean  all 
processes  that  protect  or  enhance  the 
vahie  of  a  laaterial  or  product  to  which 
it  is  applied,  sadi  as  ^poxy  coatings, 
galvanizins  or  painting. 

Althoogb  the  sabtitJe  for  section 
1041(a)  addressed  "coating  of  steel,"  the 
text  of  section  1041(a)  refers  to 
"coating"  without  limitation.  The 
FHWA  believes  that  the  Congress 
intended  that  the  Buy  America 
provisions  of  23  CFR  635.410  be  applied 
to  the  process  of  coating  whenever  a 
material  that  is  subject  to  Buy  America 
is  coveied  with  a  coating  intended  to 
pn3tact  or  enhance  the  value  of  the 
material  that  is  coated.  Section  1048  of 
the  ISTEA  also  amended  the  Buy 
America  Program  to  add  iron  to  steel  as 
covered  by  the  pro^m.  Accordingly, 
the  FHWA  is  amending  section  635.410 
to  include  the  ptocBs*  of  applying  a 
coating  to  either  steel  or  iron. 

Convict  Prodaoad  Miiteriali 

Section  1019  reestablishes  the 
restrictions  of  23  U.S.C  114  on  the  use 
of  convict  produced  materials  on 
Federal-aia  hig^iway  construction 
projects  for  materials  produced  after 
July  1. 1991.  This  section  overrides  the 
provisions  ofth*  D^wrtment  of  Justice's 
1989  Appropriaticms  Act  which 
permitted  the  unrestricted  use  of  these 
materiab  in  the  construction  of  Federal- 
aid  highways.  Now  only  materials 
which  were  produced  by  convicts  prior 
to  July  2, 1991,  may  be  used  on  Federal- 
aid  highway  projects  free  from  the 
resfricti<uu  placed  on  the  use  of  these 
materials  by  23  U^.C  114. 

The  Suracs  Transportatioa  and 
Uniform  Relocation  Assistance  Act 
(STURAA)  became  law  oa  April  2, 1987 
(Pub.  L  100-17, 101  Stat  132).  Section 
112  of  the  STURAA  amended  23  U.S.C 
114(b)  to  inchide  Umitations  on  convict 
prodtned  materials.  The  secdon  as 
amended  limited  the  use  of  Eaaterials 
produced  by  convict  labor  for  use  in 
Federal-aid  hi^way  constructioa  to  (Ij 
materials  produced  by  convicts  who  are 


on  parole,  supervised  release,  or 
probation  from  a  prison  or  (2)  materials 
produced  in  a  qualified  prison  fadlity 
with  the  amount  of  such  materials 
produced  during  any  12-month  period 
not  exceeding  the  amoimt  produced  in 
such  facility  for  use  in  such 
construction  during  the  12^nonth 
period  ending  July  1, 1987. 

Subsequently,  section  202  of  the 
Judiciary  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1989 
(JRAA),  Pub.  L.  100-459. 102  Stat.  2186. 
contained  language  which  nullified  the 
limitations  an  the  use  of  convict 
produced  materials  on  Federal-aid 
projects  imposed  by  section  112  of  the 
STURAA.  Section  1019  of  the  ISTEA 
negates  the  neUifying  effect  of  section 
202  of  the  JRAA  and  thereby  reinstates 
the  restrictive  requirements  of  section 
112  of  the  STURAA  (23  U.S.C. 
114(b)(2)). 

Rulemaking  Analyeie  and  Notices 

Executive  Order  12291  (Federal 
Fegulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291,  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportatian. 
Because  the  revisions  in  this  document 
substantially  reflect  statutory  language 
mandated  by  the  ISTEA.  the  FHWA  for 
good  cause  finds  that  public  comment  is 
unnecessary  under  section  553(bK3)(B) 
of  the  Administrative  Procedure  Act.  In 
addition,  notice  and  opportunity  for 
comment  are  not  required  under  the 
regulatory  policies  «ui  procedures  of 
tlM  Department  of  TraDq>oitati<Mi 
because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information  for  the  ibllowiHg 
reasons.  First,  the  FHWA  has  already 
issued  an  infonnal  guidance 
memorandum  in  February  1992. 
informing  its  regional  ofGces  and  the 
State  transportation  departments  of  the 
changes  effected  by  sections  1041  and 
1048.  so  the  FHWA  has  apprised 
interested  persons  of  the  actions 
covered  by  this  final  rule.  Second,  in 
revising  these  regulations  to  conform  to 
the  ISTEA,  the  FHWA  is  not 
interpreting  die  statute  nor  exercising 
discretion  in  a  way  that  could  be 
meaningfully  afiected  by  public 
comment.  The  FHWA  believes  that  the 
Administrative  Procedure  Act  does  not 
require  prior  notice  and  opportunity  for 
public  comment  on  the  limited 
interpretation  of  section  1041  (a)  as  it 
relates  to  coating.  See  5  U.S.C  553(b). 


This  final  rule  is  made  effective  upon 
publication.  Section~1019  of  the  ISTEA. 
reinstating  regektory  restrictions  of  the 
use  of  convict  produced  materials^ 
section  IMl(a),  requiring  diet  23  CFR 
635.410  be  mpphtd  so  that  the  process* 
of  coating  is  included  in  the  Bey 
America  program,  and  section  1048(a). 
adding  iron  to  the  meterial  covered 
under  the  Buy  America  provisions,  are 
self  implementing  statutory  provisions. 
Therefore,  these  amendments  are  merely 
technical  ones  wrhich  conform  the 
relevant  regulatory  neovisions  to  the 
ISTEA.  which  itsrif  effacted  these 
changes.  For  this  reason,  and  to 
immediately  implement  congressional 
mandates,  the  FHWA  finds  that  there  is 
good  cause  for  pid>li8hing  this  rule  hss 
than  30  days  before  its  efSective  date,  as 
is  ordinarily  required  under  section 
553(d)  of  the  Administrative  Procedure 
Act.  Additionally,  the  Administrative 
Procedure  Act  provides  that  the  30-aay 
delay  in  effiective  datd  requirement  does 
not  apply  to  internet  ^ive  rules  such  as 
the  FHWA's  amendment  to  23  CFR 
635.410  incorpoiating  the  FHWA's 
limited  intarpiratatieri  of  section  1041(a) 
as  it  relates  to  coatin{i^ 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities  It  is  anticipated 
that  this  rule  will  have  a  minimal 
economic  impact.  He:  ice,  the  FHWA 
certifies  that  this  rule  would  not  have  a 
significant  economic  -jnpact  on  a 
substantial  number  oi  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  It  has  been  determined  that  this 
document  has  federalism  implications. 
However,  we  believe  that  the  federalism 
implications  are  mitigated  by  the  need 
to  meet  requirements  mandated  by 
statute,  and  die  agency  has  allowed 
States  the  maximum  administrative 
discretion  to  meet  the  intent  of  the 
statute.  Therefore,  the  FHWA  certifies 
that  this  action  has  insufficient 
federalism  implications  to  warrant  the 
preparation  of  a  separate  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovemwenttd  Revievr) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planing  and  CenatnifAioB. 
The  regulations  iaafdeamnting  Esiecutive 
Order  12372  regarding 
intergovernmental  consultation  en 
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Federal  programs  and  activities  apply  to 
this  program. 

PaperwoTk  Beduction  Act 

This  rule  does  not  coirtain  a  collection 
of  infonnation  raquiraineiit  for  purposes 
of  the  Paperwork  Reduction  Act  of  1060. 
44  U.S.C  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyaed  this  action 
for  the  puipoae  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  q\iahty  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identification  nimiber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Sub|ects  in  23  CFR  Part  635 

Government  contracts.  Grant 
programs— transportation.  Highways 
and  roads. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  part  635.  subpart 
O  of  ch.  I  of  UUe  23.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Issued  on:  July  13, 1993. 
Rodiie)rK.SIalv. 

Federal  Hi^way  Administrator. 

PART  63S-CONSTRUCTION  AND 
MAMTENAMCE 

1.  The  authority  citation  for  part  635 
is  revised  to  read  as  follows: 

Authority:  23  US.C.  112, 113, 114. 117. 
128.  and  315;  31  U.S.C  6505: 42  U.S.C  3334. 
4601.  at  sag.:  49  CFR  1.48(b]:  §§635.410  and 
635.417  are  also  issued  under  sees.  1019, 
1041(a)  and  1048.  Pub.  L.  102-240. 105  Stat. 
1914:  see.  10.  Pub.  L  98-229, 9B  Stat.  55;  sec 
165.  Pub.  L.  97-424. 96  Stat.  2136;  sec.  112. 
Pub.  L.  100-17, 101  Stat.  132. 


2.  In  S  635.410  pan^raphs  (b)  ^1) 
through  (4)  and  (c)(l)(ii)  are  revised  to 
read  as  foDows: 

1635.410   Buy  America  raquiramanta. 

0»)  •  •  •  _^ 

(1)  The  project  either:  (i)  Includes  no 
permanently  incorporated  steel  or  iron 
materials,  or  (ii)  if  steel  or  iron  materials 
are  to  be  used,  all  manufacturing 
processes.  Including  application  of  a 


coating,  for  these  materials  must  occur 
in  the  United  States.  Coating  includes 
all  processes  whidi  protect  or  enhance 
the  value  of  the  material  to  which  the 
coating  is  applied. 

(2)  The  State  has  standard  contract 
provisions  that  require  the  use  of 
domestic  materials  and  products, 
including  steel  and  iron  materials,  to  the 
same  or  greater  extent  as  the  provisions 
set  forth  in  this  section. 

(3)  The  State  elects  to  include 
alternate  bid  provisions  for  foreign  and 
domestic  steel  and  iron  materials  which 
comply  with  the  following 
requirements.  Any  procedure  for 
obtaining  alternate  bids  based  on 
furnishing  foreign  steel  and  iron 
materials  whif:h  is  acceptable  to  the 
Division  Administrator  may  be  used. 
The  contract  provisions  must  (i)  require 
all  bidders  to  submit  a  bid  based  on 
furnishing  domestic  steel  and  iron 
materials,  and  (ii)  clearly  state  that  the 
contract  will  be  awarded  to  the  bidder 
who  submits  the  lowest  total  bid  based 
on  furnishing  domestic  steel  and  iron 
materials  unless  sudi  total  bid  exceeds 
the  lowest  total  bid  based  on  furnishing 
foreign  steel  and  iron  materials  by  more 
than  25  percent. 

(4)  When  steel  and  iron  materials  are 
used  in  a  project,  the  requirements  of 
this  section  do  not  prevent  a  minimal 
use  of  foreign  steel  and  iron  materials, 
if  the  cost  of  such  materials  used  does 
not  exceed  one-tenth  of  one  percent  (0.1 
percent)  of  the  total  contract  cost  or 
$2,500.  whichever  is  greater.  For 
purposes  of  this  paragraph,  the  cost  is 
that  shown  to  be  the  value  of  the  steel 
and  iron  products  as  they  are  delivered 
to  the  project. 

(c)(1)  •  •  • 

(ii)  Steel  and  iron  materials/products 
&re  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  which  are  of  a  satisfactory 
quality. 

3.  In  §  635.417.  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

1635.417   Comrld  produced  materiala. 

(a)  Materials  produced  after  July  1. 
1991.  by  convict  labor  may  only  be 
incorporated  in  a  Federal-aid  highway 
construction  project  if  such  materials 
have  been: 
•        •        •        •        • 

[PR  Doa  93-17192  Filed  7-20-93;  8:45  ami 
BIUMG  CODE  4S1»-a»^ 


POSTAL  RATE  COMMSSIOH 

39  CFR  Part  3001 

[Docket  No.  RM9»-3:  Order  No.  Ml] 


RuMa  of  Pf  actlca  wtd ' 
Correction  and  Conforming  Chongot; 
Ottwr  Minor  Corroctlona  and 
Mlacallarwoua  EdItorM  Rovtakww 

agency:  Postal  Rate  Commission. 
ACnON:  Final  rule;  correcting 
amendments. 

StlMMART:  This  document  identifies 
conforming  changes:  makes  a 
nomenclature  change:  and  makes  other 
minor  editorial  changes  to  the 
Commission's  rules  of  practice  and 
procedure. 

EFFECTIVE  DATE:  July  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfiman,  Acting  Legal 
Advisor.  1333  H  Street.  NW.. 
Washington.  DC  20268-0001.  telephone 
(202) 789-6820. 

SUPPt^MENTARY  mFONMATION:  A  review 
of  the  Commission  Rules  of  Practioe  and 
Procedure,  involving  the  compariscm  of 
Commission  orders  with  the  version 
appearing  in  the  Code  of  Federal 
Regulations.  39  CFR  3001.1  through 
3001.117.  reveals  certain 
inconsistencies.  First,  it  appears  that  the 
changes  made  effective  by  Commission 
Order  No.  708  have  not  been 
incorporated.  Second,  Commission 
Order  No.  839.  issued  August  22, 1989, 
amended  among  other  sections  of  the 
Commission  Rules  of  Practice  and 
Procedure,  Rule  54(j),  39  CFR  3001.54(j). 
That  action  inadvertently  superseded 
Commission  Order  No.  835.  issued 
August  9. 1989,  which  added  the 
following  language  to  rule  54(j): 

(7)  For  third-class  bulk  mail,  subject  to 
paragraph(a)(2]  of  this  section,  every  fonnal 
request  shall  set  forth  separately  for  regular 
and  preferrwl,  by  presort  level,  the  base  year 
volume  by  ounce  increment  for  each  shape 
(letter-size,  flat,  irregular  parcels,  parcels). 

This  provision  is  revived  and 
renumbered  as  rule  54(1)(2).  Third  and 
finally,  minor  corrections  should  be 
made  to  clarify  language  and  reflect 
accurately  Commission  action  in  Orders 
Nos.  363,  492.  529.  640.  676,  697,  and 
836. 

List  of  Subjecto  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  stated  above,  the 
Commission  corrects  and  makes  other 
canfomung  and  miscellaneous  changes 
to  the  Commission  Rules  of  Practice  and 
Procedure  (39  CFR  3001.2  through 
3001.116)  as  follows: 
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PART  3001-IIULE8  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

AothoritT:  39  U.S.C  404(b),  3603,  3622- 
3624,  3661,  3662,  M  SUt.  759-762,  764,  90 
Stat.  1303;  (5  U.S.C  5531, 80  Stat.  383. 


UMI 


13001.2    [/ 

2.  Section  3001.2  is  added  and 
reserved. 

13001.5    [AiModed] 

3.  In  S  3001.5(g).  change  "has  been 
permitted  to  intervene"  to  "has 
intervened."  1 

13001.5    [Amended] 

4.  In  8  3001.501).  change  "granted 
limited  participation"  to  "who  are 
limited  participators". 

Si  3001-6. 3001.7, 3001.11, 3001.12. 3001.20. 
3001.23. 3001.24. 3001.26. 3001 J1. 3001 J3. 
3001.36, 3001.39. 3001.54. 3001J3, 3001.115 
[Amended] 

5.  In  SS  3001.6(a).  (b);  3001.7(a)(l)(ii) 
and  (iii);  3001.7(c)(1)  and  (d)(1); 
3001.11(e):  3001.12(g);  3001.20(b); 
3001.23(b);  3001.24(b);  3001.26(a); 
3001.31(k)(3)(iv);  3001.33(e);  3001.36; 
3001.39(a);  3001.54(p)(2);  3001.83(e); 
3001.115(a).  change  "his"  to  read  "his/ 
her". 

113001.6. 3001.7, 3001.11, 3001.20, 3001.23. 
3001.24,3001.25,3001.42    [AmMtded] 

6.  In  §§  3001.8(b)  and  (c);  3001.7(b)(3); 
3001.11(e);  3001.20(e):  3001.23(b)  and 
(d);  3001.24(b)  and  (e);  3001.2S(e): 
3001.42(c)(2).  change  "he"  to  read  "he/ 
she". 

13001.7    [Amended] 

7.  In  S  3001.7(a)(l)(i),  change 
"Commission"  to  "Conunissioners". 

8.  In  §  3001.7(b)(2),  change  period 
after  "proceeding"  to  a  semi-colon. 

13001.9  [Amended] 

9.  In  §  3001.9(a),  change  "20268"  to 
"20268-0001". 

13001.10  [Amended] 

10.  In  §  3001.10(a),  change  "left- 
handed"  to  "left-hand". 

13001.11  [Amended] 

11.  In  S  3001.11(a),  change  "petition 
to  intervene"  to  "notice  of 
intervention". 

13001.12  [Amended] 

12.  In  S  3001.12(e),  change  "first  class 
mail"  to  "First-Class  Mail";  change 
"Assistant  General  Coimsel,  Postal  Rate 
and  Mail  Classifications  Office"  to 
"Assistant  General  Counsel,  Office  of 
Rate  and  Classification  Law"  and 
change  zip  code  "20260"  to  20260- 
1140. 


13001.13    [Amended] 

•  13.  In  S  3001.13.  change  "hearing, 

which"  to  "hearing.  Proceedings". 

13001.17    [Amended] 

14.  In  S  3001.17(c)(3),  change  comma 
after  "postal  services"  to  semi-colon. 

15.  In  S  3001.17(c)(4),  change 
"petitions  for  leave  to  intervene"  to 
"notices  of  Intervention". 

16.  In  §  3001.19,  the  first  sentence  is 
revised  to  read  as  follows: 

13001.19  Notice  of  prehMTlng  conference 
orheering. 

In  any  proceeding  noticed  for  a 
proceeding  on  the  record  pursuant  to 
§  3001.17.  the  Commission  shall  give 
due  notice  of  any  prehearing  conference 
or  hearing  by  including  the  time  and 
place  of  tbe  conference  or  hearing  in  the 
notice  of  proceeding  or  by  subsequently 
issuing  a  notice  of  prehearing 
conference  or  hearing.  *  *  * 

17.  In  S  3001.19,  in  the  second 
sentence,  remove  "and"  before  "the 
time  and  place". 

13001.20  [Amended] 

18.  In  S  3001.20(b),  change 
"petitioner's"  to  "intervener's"; 
"petitioner"  to  "intervener";  and 
"petition"  to  "notice". 

19.  In  §  3001.20(c).  change 
"interventions"  to  "intervention". 

20.  In  §  3001.20a.  introductory  text, 
change  period  after  "provisions"  to 
semi-colon. 

21.  In  §  3001.20a(a),  change 
"requestor's"  to  "intervener's". 

22.  In  §  3001.20b(b),  change  "they 
are"  to  "it  is". 

13001.21  [Amended] 

23.  In  §  3001.21(b).  change  "statutary" 
to  "statutory". 

13001.23    [Amwided] 

24.  In  S  3001.23(d).  remove  "he" 
before  "may  be  withdrawn  by  the 
Commission". 


13001.24  [Amended] 

25.  In  §  3001.24(d)(1).  replace  period 
at  end  of  statement  with  a  semi-colon. 

26.  In  §  3001.24(d)(2),  change  "with 
regard  to"  to  "concerning";  replace 
period  at  end  with  a  semi-colon. 

27.  In  §  3001.24(d)(3),  (4).  (5),  (6),  (7). 
(8).  (9).  (10),  replace  period  at  end  of 
each  statement  with  a  semi-colon. 

28.  In  8  3001.24(d)(ll),  replace  period 
at  end  of  statement  with  ";  and". 

13001.25  [Amwided] 

29.  In  88  3001.25(c).  3001.26(c)  and 
3001.27(c).  change  "man-hours"  to 
"work  hours". 


13001.26    [Amended] 

30.  In  8  3001.26(a),  change  "upon 
which"  to  "upon  whom". 

S  3001 .31    [Amended] 

31.  In  8  3001.31(b),  add  phrase 
"document  and  to  offer  in  evidence  in 
like  manner  other  material"  after 
"opportunity  to  examine  the  entire". 

32.  In  8  3001.31(d).  change 
"economical"  to  "economic". 

33.  In  83001.31a(b),  change 
"Officers"  to  "officers". 

34.  In  8  3001.31a(c)  in  the  third 
sentence  change  "circumstrances"  to 
"circumstances". 

{3001.33    [Amended] . 

35.  In  8  3001.33(h).  change  "him"  to 
read  "him/her." 

S3001.36    [Amended] 

36.  In  8  3001.36,  remove  words 
"before  him"  appearing  after  "oral 
argument";  remove  word  "his"  before 
"hearing  such  argument". 

13001.42    [Amended] 

37.  In  8  3001.42a.  remove  "8  "  in  last 
sentence. 

f3001.43    [Amended] 

38.  In  8  3001.43(e)(4).  replace  period 
at  end  of  sentence  with  a  colon. 

39.  The  address  "2000  L  Street.  NW.. 
Room  500,  Washington.  DC.  20268"  is 
revised  to  read  "1333  H  Street,  NW.. 
Suite  300.  Washington,  DC  20268- 
0001"in83001.43(e)(4)(i). 

40.  In  8  3001.43(f)(1).  chanee  "his  or 
her"  to  "his/her"  and  in  the  Uiird 
sentence,  change  semi-colon  after  "of 
this  section"  to  a  comma. 

41.  In  8  3001.43(g)(3),  change  "one 
copy  to  each  Member."  to  "one  copy  to 
each  Commissioner.". 

42.  In  8  3001.43(g)(5).  change 
"Member"  to  "Commissioner". 

43.  In  8  3001.43(g)(6),  in  the  first 
sentence  change  "Commission  Member" 
to  "Commissioner"  and  change  "date" 
to  "day";  and  in  the  last  sentence 
change  "Docket  file"  to  "docket  file". 

13001.54    [Amended] 

44.  In  8  3001.54(h)(5)(v)(o),  replace 
period  after  phrase  "for  each  time 
period"  with  a  colon. 

45.  In  8  3001.54(1).  redesignate 
existing  paragraph  as  paragraph  (1)(1) 
and  add  the  following  paragraph  (1)(2): 

13001.54    Content*  of  fonmalraqueet 

•        *        •        *        * 


(1)' 
(D* 


•  * 


(2)  For  third-class  bulk  mail,  subject 
to  paragraph  (a)(2)  of  this  section,  every 
formal  request  shall  set  forth  separately 
for  regular  and  preferred,  by  presort 
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leveL  ths  boae  jaar  toIiuxm  by  ounce 
incremont  for  each  dupe  (letter-size, 
flat,  irragular  |Mioals.  paioels). 

•       •       •       •       • 

46.  b  S  3001.54(0)  (2)(i)  and  (3). 
change  "paragraph  (b)  through  (o)"  to 
"paragn^  Cb)  Haauf^  (n)". 

47.  In  §  3001.54(pK2),  change 
"paragraph  (q)"  to  "paragraph  (pMD". 

48.  In  §  3001.54(r),  chmge 
"paragraphs  (b)  throu^  (r)"  to 
"paragraphs  (b)  throu^  (q)". 

13001.55    [AnMnded] 

49.  In  §  3001.55,  remove  phrase  "or 
granting  petitions  to  intervene";  change 
"parties  pennittad  to  intervane"  to 
"intervenora";  remove  "such"  before 
"service"  and  change  "service"  to 
"Service";  diange  "luve  been  granted 
limited  participation"  to  "ara  limited 
participators". 

§1 3001.57,  S001J7C   {Amanded] 

50.  In  §§3001.57  and  3001.57c.  in  the 
beading  ^h*ng«  "express  mail"  and 
"Express  mail"  ieq>ectively  to  "Express 
Mail". 

13001.63    (AflMndMQ 

51.  In  §  3001.63.  diange  "imiy"  to 
"rely". 

f  3001.64    [Amwidwl) 

52.  In  §  3001.64(c)(1)  and  (2).  change 
period  at  end  of  each  paragraph  to  semi- 
colon. 

13001.65    [Amandad] 

53.  In  §  3001.65,  in  first  sentence 
remove  clause  "or  granting  petitions  to 
intervene"  and  change  "parties      > 
permittad  to  intarvane"  to 
"intervenora";  in  second  sentence 
remove  "Such"  before  "service",  change 
"service**  to  "Service**;  and  change 
"have  been  granted  Umited 
paiticipation*'to  "are  limited 
paiticipaton". 

13001.75  (Amaadacq 

54.  In  S  3001.75.  HHoaove  "or  granting 
petitlooa  to  iotarrene"  in  first  sentence 
and  change  "parties  permittad  to 
intervaoa"  to  "intervenors";  in  second 
sentence  remove  "Such"  before 
"service",  dumga  '*service"  to  "Service" 
and  change  "hav«  bean  panted  limited 
participation"  to  "ara  iianited 
participatoEs". 

S3001J3    {Amandadl 

55.  In  §  3001.83(a),  change  colon  at 
end  of  paragraph  to  a  semi-colon. 

{3001.101    lOmsmsil    . 

58.  In  section  3001.101,  add  phrase 
"on  a  pwiodic  basis'*  after  "Seaetary  of 
the  Commission**. 


13001.102   {Amandadl 

57.  In  §  3001.102(a)(1).  change 
"previous"  to  **priar". 

SB.  In  §  3001.102(d),  introductory  text. 
change  "provided"  to  "filed". 

59.  In  §  3001.102(d)(4),  dbange 
"Notices"  to  "Notice". 

{3001.110   lAinandad] 

6a  The  address  "2000  L  Street.  NW.. 
Washington.  DC  20268"  is  revised  to 
read  "1333  H  Street.  NW..  suite  300. 
Washii^ton.  DC.  20268-0001"  in 
§3001.110. 

{3001.111    (Amandad] 

61.  In  §  3001.111(b),  change 
"representation"  to  "representative"  in 
first  sentence;  in  first  and  third 
sentences,  diange  "petiticm  iat  leave  to 
intervene"  to  "notice  of  intervention": 
and  change  "petititui"  to  "notice"  in 
second  and  third  sentences.  In  last 
sentence,  change  "petitions  for  leave  to 
intervene"  to  "notices  of  intervention". 

{3001.114    [Amanda^ 

62.  In  §  3001.114(a),  change  "petition 
for  leave  to  intervene"  to  "notice  of 
intervention". 

{3001.115    (AMandad] 

63.  In  §  3001.115,  cfaan^  heading 
from  "Briefs  on  appeal"  to  "Partidpent 
^statement  or  brief." 

{3001.116   (Amandad] 

64.  The  address  "2000  L  Street  NW.. 
suite  500,  Washington,  DC  20268"  is 
revised  to  read  "1333  H  Street,  NW., 
suite  300,  Washington,  DC  20268-0001" 
in  §3001.116. 

Issued  by  the  Commission  on  June  28, 
1993. 

Cjrril  J.  Pittack. 

Acting  Secnteay. 

(FR  Doc  93-17204  Filed  7-20-93;  8:45  tm] 
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ENVIRONMBfTAL  PffXTrECTION 
AGENCY 

40  CFR  Part  180 
[OPF-«Ktt81A:  Fm.-463fr-8] 
RIM2070-AB7B 

Croda-Unkad  Poiyuraa-Typo 
Encapaulating  Polymer;  Tolaranoa 
EaamfMion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cross-Iinksd 


polyurea-type  Mia^wulating  pcrfyraer 
when  used  as  an  iiwrt  ingredient 
(encapsulating  agent)  in  pesticide 
formulatiens  applied  to  growing  oops 
only.  This  legidatiaii  replaces  the 
current  exemption  far  cross-linked 
polyiirea-type  encapsulating  polymer 
when  used  as  an  eBcapsulating  material 
in  pestidde  formulatioBS  applied  prior 
to  planting  under  40  CFR  180.1039.  This 
regulation  was  requested  by  Kl 
Americas,  Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  July  21, 1993. 
ADDRESSES:  Written  abjections, 
identified  by  the  document  control 
number  (OPP-300281A].  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protectipn  Agency,  Rm. 
3708M,  401  M  St.  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Connie  Welch.  R^istration  Support 
Branch,  Registration  Division 
(H7505W),  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
6th  Floor,  North  Tower.  Crystal  Station 
«1,  2800  Jefferson  Etevis  Hwy., 
Arlington,  VA  22202.  (703)-308-8320. 
SUPPLEMENTARY  MFORMATKM:  In  the 
Federal  Ki^ar  of  April  28, 1993  (58 
FR  25792).  EPA  issued  a  proposed  rule 
announcing  that  ICI  Americas,  Inc., 
Wilmington,  DE  19897.  had  submitted  a 
pesticide  petition  (PP  2E4146)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Ad,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  esteblishing  an 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  cross-linked 
polyurea-tjrpe  encapsulating  polymer 
when  used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  applied  to  growing  crops 
only.  The  regulation  replaces  the 
current  exemption  from  the  requirement 
of  a  tolerance  for  this  chemical  under  40 
CFR  180.1039.  Because  neither  the 
amoimt  nor  the  use  in  the  formulation 
has  any  bearing  on  the  exem]>tion, 
reference  to  a  spedfic  amount  has  been 
dropped. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  indude.  but  are 
not  limited  to.  the  faUoiving  types  of 
ingredients  (except  when  they  have  a 
pestiddal  efficacy  of  their  own):     , 
Solvents  siich  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  pol)rmers  and  fatty 
adds;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  sudi  as 
carrageenan  and  modified  cellulose; 
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wetting,  spreading,  and  dispersing 
agents:  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  when 
used  in  accordance  with  good 
agricultxiral  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  is  establishing  the  exemption  from 
the  requirement  ofa  tolerance  as  set 
forth  below.  ..     v 

Any  person  adversely  affected  by  tnis 
regulation  may.  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Re^Mar,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 


fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
mxist  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  t )  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  a.id  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
FlexibiUty  Act  {Pub.  L.  96-354.  M  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  Liat 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 


from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4. 1981  (46  FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procediufl.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  9, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Proffoms. 

.    Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDEI}} 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

§180.1001    Exemptlona  from  the 
requirement  of  a  tolaranca. 


(d)' 


Croea4nked  pdyuraa-type  oncapsulatlnfl  polymer 


Limits 


Uses 


Encapsulating  agent 
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DEPARTMENT  OF  COMMERCE 

National  Ocaank  and  Atmospharic 

Administration 

I 
50  CFR  Part  640 

[DociUl  No.  930491-4167:  ID.  032993A] 

Spiny  Lobatar  Flahary  Of  tha  Quif  Of 
Maxico  and  South  Atlantic 

AOENCY:  National  Marine  Fisheries 
Swvice  (NMFS),  NOAA.  Commerce. 
lucncm:  Final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
that  implement  the  Fishery  Management 
Plan  for  the  Spiny  Lobster  Fishery  of  the 


Gulf  of  Mexico  and  South  Atlantic 
(FMP).  This  final  rule  modifies  the  2- 
day  special  recreational  fishing  season 
in  the  exclusive  economic  zone  (EEZ) 
off  Florida  by  changing  the  season  from 
the  last  weekend  in  July  to  the  last 
Wednesday  and  Thursday  in  July; 
increasing  the  daily  bag  and  possession 
limit  to  12  spiny  lobsters,  except  off 
Monroe  County.  Florida,  where  the  limit 
remains  6  spiny  lobsters:  limiting 
harvesting  of  spiny  lobster  to  diving  and 
the  use  of  bully  nets  or  hoop  nets;  and 
prohibiting  harvesting  of  spiny  lobster 
by  diving  at  night  off  Monroe  County. 
Florida.  The  intended  effects  of  this  rule 
are  to  enhance  cooperative  Florida/ 
Federal  management  of  the  spiny  lobster 
fishery  by  implementing  Florida's  rules 
in  the  EEZ  off  Florida,  reduce  fishing 
effort  off  Monroe  County.  Florida, 
during  the  2-day  special  recreational 
season,  protect  the  valuable  spiny 


lobster  resource,  reduce  environmental 
damage,  and  otherwise  improve  the 
effectiveness  of  necessary  regulations. 
EFFECTIVE  DATE:  July  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-893-3161. 
SUPPt^MENTARY  INFORMATION:  The  spiny 
lobster  fishery  of  the  Gulf  of  Mexico  and 
South  Atlantic  is  managed  imder  the 
FMP.  prepared  and  amended  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  its  implementing 
regulations  at  50  CFR  part  640,  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act) 

The  FMP  contains  a  regulatory 
amendment  procedure  for  implementing 
specified  gear  and  harvest  restrictions 
applicable  to  the  spiny  lobster  fishery  In 
the  EEZ.  In  accordance  with  that 
regulatory  amendment  procedure,  the 
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Florida  Marine  Fisheries  Commission 
(FMFC)  requested  the  Director, 
Southeast  Region,  NMFS  (Regional 
Director),  to  implement  in  the  EEZ  off 
Florida,  with  the  Councils'  oversight, 
modincations  to  certain  gear  and 
harvest  limitations  that  were  proposed 
by  the  FMFC  and  approved  by  the 
Governor  and  Cabinet  of  Florida  for 
implementation  in  Florida's  waters. 

Specifically,  the  FMFC  requested 
adoption  in  the  EEZ  off  Florida  of  (1)  a 
change  in  the  dates  of  the  special  2-day 
recreational  season  from  the  last 
weekend  in  July  to  the  last  Wednesday 
and  Thursday  in  Jul> ;  (2)  an  increase  in 
the  daily  bag  and  possession  limit 
during  that  season  from  six  to  twelve 
lobsters  in  the  EEZ  off  Florida,  except 
off  Monroe  County,  where  the  limit 
would  remain  at  six;  (3)  the  elimination 
of  trap  fishing  in  the  EEZ  off  Florida 
during  the  2-day  season;  and  (4)  a 
prohibition  on  night  diving  for  lobster 
off  Monroe  County,  Florida,  during  the 
2-day  season.  The  FMFC  requested 
implementation  of  these  changes  before 
the  start  of  their  2-day  season  on  July 
2a-29, 1993.  The  procedural 
requirements  for  the  regulatory 
amendment  procedure  and  the 
backgroimd  and  rationale  for  the 
requested  changes  were  contained  in  the 
proposed  rule  (58  FR  32639.  June  11. 
1993)  and  are  not  repeated  here. 

One  comment  was  received  on  the 
proposed  rule. 

Comment.  The  commenter  stated  his 
belief  that  the  intention  of  the 
rulemaking  is  to  increase  the  number  of 
spiny  lobster  available  to  the 
commercial  trap  fishery. 

Response:  The  intent  of  the 
rulemaking  is  neither  to  increase  nor 
decrease  the  commercial  harvest  of 
spiny  lobster.  Rather,  the  intent  is  to 
reduce  the  recreational  effort  off  Monroe 
County.  Florida,  during  the  special  2- 
day  recreational  season. 

ClassiJBcation 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  determined  that  this 
final  rule  is  necessary  for  the 
conservation  and  management  of  the 
spiny  lobster  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator 
determined  that  the  rule  is  not  a  "major 
rule"  under  E.0. 12291. 

The  Councils  prepared  a  regulatory 
impact  review  for  this  rule,  the 
economic  effiects  of  which  were 
siunmarized  in  the  proposed  rule. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 


the  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
because  revenues  are  expected  to  be 
redistributed  but  not  foregone.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

The  Councils  prepared  an 
environmental  assessment  (EA)  for  this 
action.  Based  on  the  EA,  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  rule. 

The  Councils  determined  that  this 
rule  will  be  implemented  in  a  maimer 
that  is  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  zone  management  program  of 
Florida,  the  only  state  affected.  This 
determination  was  submitted  for  review 
by  the  responsible  Florida  agencies 
imder  section  307  of  the  Coastal  Zone 
Management  Act.  The  Florida  agencies 
provided  information  on  changes  in 
Florida's  legislation  on  the  spiny  lobster 
fishery,  such  changes  not  having  a 
substantive  effect  on  implementation  of 
this  rule;  pointed  out  a  minor  error  in 
wording  in  the  Councils'  regulatory 
amendment,  which  has  been  corrected; 
and  agreed  with  the  determination  of 
consistency. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  and  does  not  contain 
policies  with  federalism  implication 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  imder  E.O. 
12612. 

The  Assistant  Administrator  finds 
that  a  delay  in  implementing  this  rule 
beyond  July  24, 1993.  would 
unnecessarily  prolong  incompatible 
Florida/Federal  regulations  on  spiny 
lobster,  which  would  be  contrary  to  the 
public  good.  In  particular,  delay  beyond 
July  24  would  result  in  two  separate  2- 
day  special  recreational  fishing  seasons 
in  1993.  one  in  the  EEZ  off  Florida  on 
July  24-25  and  the  other  in  Florida's 
waters  on  July  28-29.  Based  on 
widespread  publicity  of  the  expected 
change  in  the  dates  of  the  2-day 
recreational  season  in  the  EEZ.  the  vast 
majority  of  the  approximately  50.000 
people  who  participate  in  the  spiny 
lobster  fishery  during  the  recreational 
season  have  made  hotel/motel 
reservations  in  the  Florida  Keys  for  the 
July  28-29  dates.  Concentration  of  the 
entire  fishing  effort  in  Florida's  watera 
on  these  dates  would  further  aggravate 
environmental  damage  in  these  waters. 
In  addition,  having  two  seasons  would 
decrease  the  effiactiveness  of  Joint 
Florida/Federal  enforcement  efforts  and 
increase  the  cost  of  enforcement. 
Accordingly,  the  Assistant 


Administrator  finds  that,  under  section 
553(d)(3)  of  the  Administrative 
Procedure  Act,  good  cause  exists  not  to 
delay  for  30  days  the  effective  date  of 
this  final  rule. 

List  of  SubjecU  in  50  CFR  Part  640 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15. 1993. 
Gary  Matlock. 

Acting  Assistant  Administrator,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  640  is  amended 
as  follows: 

PART  640-8PINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Authority:  16  VS.C  1801  etseq. 

2.  In  §  640.2,  a  new  definition  for  "Off 
Monroe  County,  Florida"  is  added  in 
alphabetical  order  to  read  as  follows: 

1640.2    DefinMona. 

•  •        •        •        • 

Off  Monroe  Ck>unty,  Florida  means  tha 
area  fit>m  the  Florida  coast  to  the  outer 
limit  of  the  EEZ  between  a  line 
extending  directly  east  from  the  Dade/ 
Monroe  County,  Florida  boundary 
(25°20.4'N.  latitude)  and  a  line 
extending  directly  west  from  the 
Monroe/Collier  County,  Florida 
boundary  [ZS'W.OV.  latitude). 

•  •        •        •        • 

3.  In  §  640.7,  in  paragraph  (g),  the 
comma  before  "as  specified  in 

§  640.21(a)"  is  revised  to  semicolon,  and 
paragraphs  (1)  and  (p)  through  (s)  are 
revised  to  read  as  follows: 

1640.7    Prohlbhiona. 

•  •        •        •        • 

(1)  Possess  a  spiny  lobster  harvested 
by  prohibited  gear  or  methods:  or 
possess  on  board  a  fishing  vessel  any 
dynamite  or  similar  explosive 
substance;  as  specified  in  $  640.20(b) 
and  §640.22  (a)(1)  and  (a)(3). 

(p)  Possess  spiny  lobsters  in  or  fi^m 
the  EEZ  in  an  amount  exceeding  the 
daily  bag  and  possession  limit  specified 
in  §  640.23  (a)  or  (b),  except  as 
authorized  in  §  640.23  (c)  and  (d). 

(q)  Possess  spiny  lobsters  aboard  a 
vessel  that  uses  or  has  on  board  a  net 
or  trawl  in  an  amount  exceedins  the 
limits,  as  specified  in  §  640.23(a). 

(r)  Operate  a  vessel  that  fishes  for  or 
possesses  spiny  lobster  in  or  from  the 
EEZ  with  spiny  lobster  aboard  in  an 
amount  exceeding  the  cumulative  bag 
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and  possession  limit,  as  specified  in 
§  640.23(g). 

(s)  Transfer  or  receive  at  sea  spiny 
lofa^er  in  or  from  the  EEZ  caught  under 
the  bag  and  possession  limits,  as 
specified  in  S  640.23(h). 
•        ■        •        •        • 

4.  In  $  640.20.  paragraph  (b)  is  revised 
to  read  as  foliows: 


f«40^ 


(b)  Special  recnational  fishing 
seasons. 

(1)  EEZ  off  Florida.  There  is  a  2-day 
special  recreational  fishing  season  in  the 
EEZ  off  Florida  on  the  last  Wednesday 
and  successive  Thursday  of  July  each 
year  during  which  fishing  for  spiny 
lobster  is  limited  to  diving  or  use  of  a 
bully  net  or  hoop  net.  (See  $  640.22(a) 
for  general  prohibitions  on  gear  and 
methods.)  In  the  EEZ  off  Monroe 
County.  Florida,  no  person  may  harvest 
spiny  lobster  by  diving  at  night,  that  is. 
from  1  hour  after  official  sunset  to  1 
hour  befiwe  official  sunrise,  during  this 
2-day  special  recreational  fishing 

Sd&SOIl 

(2)  EEZ  other  than  off  Florida.  There 
is  a  2-day  special  recreational  fishing 
season  in  the  EEZ  other  than  off  Florida 
during  the  last  Saturday  and  successive 
Sunday  of  July  each  year  during  which 
fishing  for  spiny  lobster  may  be 
conducted  by  authorized  gear  and 
methods  other  than  traps.  (See 

§  640.22(a)  for  general  prohibitions  on 
gear  and  methods.) 


1540,22    [AmncMI 

5.  In  S  640.22,  in  paragraph  (a)(2),  the 
reference  to:  "§  640.23(c)"  is  revised  to 
read  "§  640.23(d)". 

6.  In  §  640.23,  paragraphs  (b)  through 
(g)  are  redesignated  as  paragraphs  (c) 
through  (h);  in  newly  designated 
paragraph  (d),  in  the  third  sentence,  the 
reference  to  "this  paragraph  (c) '  is 
revised  to  read  "this  paragraph  (d)";  in 
newly  designated  paragraph  (e),  the 
reference  to  "paragraph  (b)  of  this 
section"  is  revised  to  read  "paragraph 

(c)  of  this  section";  in  newly  designated 
paragraph  (f),  the  reference  to 
"paragraphs  (a)  at  (c)  of  this  section"  is 
revised  to  read  "paragraphs  (a),  (b),  or 

(d)  of  this  section";  in  newly  designated 
paragraph  (g),  the  reference  to 
"paragraph  (a)  of  this  section"  is  revised 
to  reed  "paragraphs  (a)  and  (b)  of  this 


section":  in  newly  designated  paragraph 
(h).  the  reference  to  "paragraph  (a)  or  (c) 
of  this  secticMi"  is  revised  to  read 
"paragraphs  (a),  (b),  or  (d)  of  this 
section":  paragraph  (a)  is  revised:  and 
new  paragraph  (b)  is  added  to  read  as 
follows: 

164023    BeQ  end  poeeaaalen  Bittfla. 

(a)  Commercial  and  recreational 
fishing  season.  Except  as  spedfied  in 
paragraphs  (c)  and  (d)  of  this  section, 
during  the  commercial  and  recreational 
fishing  season  specified  in  §  640.20(a), 
the  daily  bag  and  possession  limit  of 
spiny  Uu>ster  in  or  from  the  EEZ  is  six 
per  person. 

(b)  Special  recreational  fishing 
seasons.  Ouring  the  special  recreational 
fishing  seasons  specified  in  §  640.20(b). 
the  daily  bag  and  possession  limit  of 
spiny  lobster — 

(Ij  In  or  from  the  EEZ  off  Monroe 
County.  Florida  is  six  per  person; 

(2)  In  or  from  the  El^  off  Florida 
other  than  off  Monroe  County.  Florida  is 
twelve  per  person:  and 

(3)  In  or  from  the  EEZ  other  than  off 
Florida  is  six  per  person. 

•        •        •        •        • 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  655 

[Docint  No.  921221-3162;  ID  Na  1013928] 

Atlantic  Mackaral,  SquM,  and 
Buttaffiah  Raharlaa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  specifications  for  the  1993 
and  1994  Atlantic  mackerel,  squid,  and 
butterfish  fisheries. 

SUMMAIIY:  NMFS  issues  these  final 
specifications  for  the  1993  and  1994 
fishing  ]rears  for  Atlantic  mackerel, 
squid,  and  butterfish.  Regulations 
governing  these  fisheries  require  the 
Secretary  of  Commerce  (Secretary)  to 
publish  specifications  for  up  to  3 
consecutive  fishing  years,  liiis  action  is 
intended  to  fulfill  this  requirement  and 
promote  the  development  of  the  U.S. 
Atlantic  mackerel,  sqiud,  and  butterfish 
fisheries. 


EFFECTIVE  DATES:  January  1, 1993. 
through  December  31. 1994. 

ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  "quota 
paper"  and  recommendations  are 
available  from  John  C.  Bryson. 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901.  Copies  of  the 
environmental  assessment  are  available 
from  Richard  B.  Roe.  Northeast  Regional 
Director,  National  Marine  Fisheries 
Service.  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

FOR  FURTHER  MFORMATION  CONTACT: 

Myles  Raizin,  50»-281-9104  or  Richard 
Seamans,  508-281-9244. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP) 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  appear 
at  50  CFR  part  655.  These  regulations 
stipulate  that  the  Secretary  will  publish 
a  notice  specifying  the  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY)  as  well  as  the  amounts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  (DAH), 
domestic  annual  processing  PAP),  joint 
venture  processing  (JVP),  and  total 
allowablia  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 
Regulations  implementing  Amendment 
4  to  the  FMP  allow  the  Council  to 
recommend  specifications  for  these 
fisheries  for  up  to  3  consecutive  years. 

Since  an  update  of  the  Atlantic 
mackerel  stock  assessment  will  be 
forthcoming  in  1994.  the  Council  has 
cho.sen  to  recommend  specifications  for 
1993  and  1994  only.  Procedures  for 
determining  the  initial  annual  amounts 
are  found  in  §655.22. 

Proposed  initial  specifications  for  the 
1993  and  1994  Atlantic  mackerel,  squid, 
and  butterfish  fisheries  were  published 
on  December  22. 1992  (57  FR  60786). 

The  following  table  contains  the  final 
initial  specifications  for  Atlantic 
mackerel,  Loligo  squid,  ///ex  squid,  and 
butterfish.  These  specifications  are 
based  on  the  recommendations  of  the 
Mid- Atlantic  Fishery  Management 
Council  and  public  comment. 


UMI 


Federal  Regirter  /  Vol.  58.  No.  138  /  Wednesday,  July  21,  1993  /  Rules  and  RegulaUons      38981 

Table.— Final  Initial  Annual  Specifications  for  Atlantic  Mackerel.  Squid,  and  BurrERnsH  for  the 
Fishing   Years,   January   i    Through    December   31,    1993   and   January    i    Through   December 

[In  matric  tons  (mt)] 


Specifications 

Squid 

Atianttc  Mack- 
erel 

Lotgo 

Wwr 

Buttarfish 

Mw  OY ' „ 

ABC>  

44,000 
44,000 
44,000 
44.000 
44.000 
0 
0 

30.000 
30.000 
30.000 
30.000 
30.000 
0 
0 

<n/a 

850.000 

120.000 

4120.000 

50.000 

55.000 

0 

16,000 

KDY 

16,000 
10,000 
10,000 
10,000 
0 
0 

DAH  „......„^ „ ~~....„....................„ „,., 

DAP 

JVP  ^ „ 

TALFF ;;;;;"; 

'Max  OY  as  stated  m  the  FMP; 

>Not  appNcabie;  see  the  FMP; 

9I0Y  can  rise  to  Ihis  wnount; 

^Contains  15,000  mt  proiected  recreational  catch  t>ased  on  the  formula  contained 


in  the  regulations  (50  CFR  part  655). 


In  addition  to  these  final  initial 
specifications,  the  Regional  Director 
imposes  foiir  special  conditions  for  the 
1993  and  1994  Atlantic  mackerel 
fisheries  as  follows:  (1)  Joint  ventures 
are  allowed,  but  river  herring  bycatch 
south  of  37*>30'  N.  latitude  may  not 
exceed  0.25  percent  of  the  over-the-side 
transfisrs  of  Atlantic  mackerel:  (2)  the 
Regional  Director  will  monitor  fishing 
operations  and  manage  harvest  to 
reduce  impacts  on  marine  mammals  in 
prosecuting  the  Atlantic  mackerel 
fishery:  (3)  the  lOY  for  Atlantic 
mackerel  may  be  increased  during  each 
fishing  year,  but  the  total  will  not 
exceed  200,000  mt:  and  (4)  applications 
fit>m  a  particular  nation  for  joint 
ventures  for  1993  or  1994  will  not  be 
approved  imtil  the  Regional  Director 
determines,  based  on  an  evaluation  of 
performances,  that  the  nation's  purchase 
obligations  for  1991  and  previous  years 
have  been  fulfilled. 

Comments  and  RetpoiiMS 

Nine  sets  of  comments  on  the 
proposed  initial  specifications  were 
received  during  the  comment  period. 
One  set  of  comments  addressed  the 
specifications  for  LoUgo  and  Ulex 
squids.  All  commenters  addressed  the 
specification  of  zero  TALFF  for  the 
Atlantic  mackerel  fishery.  Six  sets  of 
comments  opposed  zero  TALFF  and 
three  sets  of  comments  supported  zero 
TALFF.  All  commenters  fovored  joint 
venture  processing  in  the  Atlantic 
mackerel  fishery. 

Comment:  Ilie  ongoing  capitalization 
of  the  squid  fishery  in  1992,  as  the 
wetboats  convert  to  refrigerated 
seawater  systems  (RSW),  has  greatly 
increased  the  physical  capacity  to  take 
the  squid  resoiirces.  Then  is  no  longer 
any  ability  to  allocate  to  the  JVP  without 
disenfranchising  the  freezer  trawler  and 
RSW  fleet.  NMFS'  proposed  reservation 


of  the  squid  quotas  to  the  DAP  is 
required  under  the  law,  and  would 
promote  the  continuing  development  of 
the  U.S.  industryin  the  Atlantic. 

Response:  NMFS  agrees  that  the 
capacity  of  the  squid  fishery  has 
expanded  with  the  conversion  of  vessels 
to  RSW  systems.  A  record  harvest  of 
approximately  17.000  mt  oHUex  squid 
in  1992.  up  from  11.700  mt  in  1991. 
confirms  this.  Circumstances  at  this 
time  require  the  reservation  of  squid 
.  quotas  to  DAP:  however.  NMFS 
recognizes  the  dynamic  nature  of  the 
squid  fisheries,  and  the  Council,  via  the 
annual  quota  paper,  must  continue  to 
defend  their  annual  recommendations 
for  specifications  in  these  fisheries. 

Comment:  NMFS  and  the  Council 
would  be  fulfilling  the  intent  of 
Congress  when  it  strengthened  the 
promotional  role  of  the  Councils  by 
enacting  the  American  Fisheries 
Promotion  Act  of  1980  (The  Act). 
Commonly  called  the  "Breaux  Bill,"  the 
Act  made  three  major  amendments  to 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  in  an 
attempt  to  accelerate  dramatically  the 
phaseout  of  the  foreign  fleets  and  the 
growth  in  the  domestic  harvesting  and 
processing  sectors.  Section  233  of  the 
Act  amended  section  2(b)(6)  of  the 
Magnuson  Act  by  declaring  as  a  purpose 
of  the  Magnuson  Act  the  need  to 
"ensure  that  optimum  yield 
determinations  promote  the 
development  of  the  U.S.  fishing 
indust^." 

Response:  Atlantic  mackerel  caught 
and  processed  by  foreign  vessels  in  a 
directed  fishery  may  compete  directly 
with  U.S.  products  in  targeted  markets. 
NMFS  recognizes  that  the  heavily 
capitalized  and  often  subsidized  vessels 
employed  by  foreign  nations  can 
produce  mackerel  at  a  lesser  cost  than 
the  present  U.S.  fleet  and,  therefore. 


undercut  prices  needed  to  promote  the 
growth  of  the  domestic  fishery.  The  U.S. 
processors  of  Atlantic  mackerel  must 
establish  a  base  in  foreign  markets  upon 
which  the  U.S.  industry  can  grow.  Tne 
specification  of  TALFF  can  be  an 
impediment  to  this  potential  growth. 
Conversely,  the  specification  of  zero 
TALFF  might  promote  the  grov^  of  the 
domestically  produced  product. 

Comment:  in  its  assessment  of  relative 
benefits  of  zero  TALFF  to  the  Nation, 
NMFS  should  acknowledge  in  the  final 
rule  that  there  is  significant,  albeit 
imquantified.  value  which  can  be 
attributed  to  employment  growth  and 
the  ripple  effect  of  such  economic 
activity  in  the  local  economies. 

Response:  NMFS  recognizes  that  there 
may  be  external  benefits  of 
implementing  a  zero  TALFF 
specification.  However,  the  precise  or 
accurate  measurement  of  a  "ripple"  or 
multiplier  efiect  on  local  or  regional 
economies  cannot  be  accomplished  at 
this  time.  NMFS  also  recognizes  that 
there  may  be  external  costs  of 
implementing  zero  TALFF  that  may 
appear  in  the  form  of  geopolitical 
considerations  including  political, 
leverage,  goodwill,  and  diplomacy. 
NMFS  has  considered  these  non- 
quantifiable  benefits  and  costs  in 
issuing  a  zero  TALFF  specification  for 
the  1993/1994  Atlantic  mackerel 
fisheries. 

Comment:  A  pro-TALFF  argument 
conciurent  with  the  development  oft 
control  date  is  not  consistent  policy. 
This  serves  only  to  place  restrictions  on 
the  domestic  fishermen,  many  of  whom 
are  soon  to  be  displaced,  while  opening 
access  to  foreign  interests. 

Response:  NMFS  notes  that 
establishment  of  a  control  date  does  not 
place  restrictions  on  domestic 
fishermen.  A  control  date  is  intended 
only  to  advise  the  public  of  potential 
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rials  of  «itafii^  the  fishery  efter  the 
ooDtrol  date. 

Comment:  The  industry  has  worked 
vary  hard  and  invested  large  sums  of 
money  to  develop  both  at-see  and 
onshore  processing  Csdlities  to  harvest. 
prooBM,  end  sell  Atlantic  mackerel 
These  investments,  which  total  many 
millions  of  dollars  and  have  T«5uhed  in 
many  new  jobs  in  this  community,  were 
mede  with  the  knowledge  that  foreign 
fishing  was  being  phased  out.  Industry 
supports  and  has  jMrtidpated  in  Federal 
joint  ventiires  and  State  internal  waters 
processing  projects  and  faels  that  the 
United  States  must  continue  in  efforts  to 
'Americanize'  the  fishery.  Any  release  of 
TALFF  would  send  the  wrong  message 
to  those  who  have  invested  and  are 
continuing  to  invest  in  the  pt>\vth  of 
this  fishery. 

Response:  NMFS  and  the  Council  also 
view  TALFF  as  an  impediment  to 
continued  domestic  investment  in  the 
Atlantic  madcerel  fishery  at  this  time. 

Comment' The  proposed  specification 
of  zero  TALFF  conflicts  writh  the  known 
biologic^  &ct  that  a  large  Atlantic 
madEerel  biomass  that  is  not  adequately 
harvested  perpetuates  the  present 
reduced  biomasses  for  higher  valued 
spedes  such  as  haddock,  and  thereby 
reduces  the  commercial  success  of  U.S. 
boats  fishing  for  those  higher  value 
species. 

Response:  Unpublished  studies  that 
exist  on  this  subject  are  considered  too 
preliminary  to  describe  authoritatively 
the  extent  of  any  ecological  relationship 
between  mackerel  and  haddock. 

Comment:  The  proposed  specification 
of  saro  TALFF  compels  U.S>  boats, 
which  could  be  utilised  efiectively  as 
catdiar  boats  for  foreign  fishing  vessels, 
to  remain  at  the  dodc.  thereby  reducing 
vessel  revenues  and  sacrificing  badly 
needed  jobs  and  incomes  far  their 
crews. 

Response:  NMFS  recognises  the  need 
to  utilin  the  catcher  bo^  and  their 
economic  <mpT<«  on  individuals  and 
communities  invohred.  A  sncoeasfol  JVP 
has  alreedy  occurred  in  the  absence  of 
TALFF.  and  the  Council  and  NMFS 
believe  that  a  aero  TALFF  riiould  not  be 
an  impediment  to  future  joint  ventures. 
It  may  be  due  to  a  decision  made  by  a 
foraisn  cowpany  not  to  undertake  a 
joint  vntura  in  the  absenoe  of  TALFF 
that  caoaas  U.S.  catcher  boats  to  remain 
at  the  dodL  Suooeesful  joint  venturas 
have  bean  conducted  without 
allocations  to  veaeeb  of  a  country  for 
directed  fishing.  In  addition,  there  is  no 
asauianoe  that  a  foreign  vessel  once 
assured  of  avaibMUty  of  fish  for  a  direct 
harvest.  «rill  neoeesarily  vigorously 
pursue  the  joint  venture. 


NMFS  reviewed  the  estimated 
domestic  annual  harvest  (DAH)  for  1993 
and  the  portion  of  the  harvest  that 
would  be  processed  by  U.S.  fish 
processors.  On  that  basis,  it  initially 
found  that  35,000  mt  of  the  Atlantic 
mackerel  DAH  would  not  be  used  by 
domestic  processors.  That  amotmt  was 
later  increased  to  55,000  mt  when 
NMFS  received  more  current 
information  in  the  form  of  another 
request  for  JVP  to  support  a  greater  DAH 
and  JVP  after  the  proposed 
spedfications  were  published.  Since 
there  was  no  similar  information 
presented  to  indicate  that  the  additional 
20,000  mt  would  be  needed  for  the  DAP, 
the  full  increase  in  the  DAH  was  then 
included  as  part  of  the  JVP. 

Comment:  With  respect  to  joint 
ventures  involving  Russian  vessels,  a 
zero  TALFF  specification  would 
undercut  the  U.S.  and  allied  nations' 
efforts  to  foster  economic  growth  that 
will  occar  in  each  partidpating  country 
from  increased  trade,  an  overriding  U.S. 
foreign  and  trade  policy  objective. 

Response:  The  spedBcation  of  zero 
TALFF,  in  and  of  itself,  does  not 
constitute  an  obstacle  to  trade.  Russian 
vessels  that  existed  under  the  former 
"Soviet  Union"  have,  in  the  recent  pest, 
purdiased  large  quantities  of  Atlantic 
mackerel  bom  both  joint  ventures 
(24.000  rat  in  1990  and  11.000  mt  in 
1991)  and  internal  water  processing 
(1.923  mt  in  1992)  without  TALFF. 
NMFS  rselizes  that  TALFF  would  serve 
to  enhance  the  profits  of  foreign 
partners  in  joint  venture  schemes. 
However,  the  "fish  aixl  diips"  poUcy  of 
the  past,  where  amounts  of  JVP  and 
purchases  of  U.S.  processed  product 
were  conditions  of  a  TALFF  fishery,  is 
now  viewed  by  NMFS  to  be  an 
impediment  to  the  development  of  the 
U.S.  fishery. 

Commenf .-  TALFF  makes  the 
economics  of  a  joint  venture  more 
viable.  Offidiore  processing  operations 
can  average  their  expenses  with  the 
lovrer  costs  of  directed  catch.  This  helps 
U.S.  mackerel  compete  on  die  vrorld 
market.  Strict  joint  ventures  or  internal 
vrater  processing  projects  are  not 
profitable.  TALFF  contributes  to  the 
U.S.  government  budget  via  apoundage 
fee  of  $58.00  per  metric  ton.  Ine  United 
States  needs  to  increase  its  volume  of 
scale  to  lower  unit  costs  and  be  more 
competitive  on  international  markets 
because  the  U.S.  domestic  market  is 
very  limited.  The  commenter 
recommends  a  TALFF  of  25,000  mt  per 
year  for  1993  and  1994. 

Response:  NMFS  recognizes  that 
pursuing  a  "fish  and  diips"  policy  will 
yield  benefits  to  the  Nation,  espedally 
in  the  short  term.  However,  the  goal  of 


NMFS  policy  is  to  secure  long-term 
growth  and  stability  for  the  iUlentic 
mackerel  fishery.  This  can  happen  only 
in  the  absence  of  TALFF. 

Comment:  The  key  assiunption  in  the 
Coundl's  benefit-cost  analysis  is  that 
U.S.  caught  and  processed  mackerel 
tonnages  will  increase  by  20  percent 
each  year  for  10  years  fit)m  1991 
through  2000,  and  beyond.  This 
assumption  is  seriously  flawed  and  has 
already  been  proven  incorred. 
According  to  NMFS.  U.S.  landings  in 
1992  will  be  no  m<»e  than  12300  mt. 
which  is  m<xe  than  7,000  mt  less  than 
the  approximately  20,000  mt  needed  to 
validate  the  benefit-cost  analysis.  The 
record  of  the  1992  fishery  demonstrates 
that  the  no-TALFF  policy  is  not 
contributing  to  the  development  of  the 
U.S.  fishery. 

Response:  To  complement  the 
Coundl's  cost-benefit  analysis,  which 
assumed  zero  domestic  growth  with  the 
allocation  of  TALFF  and  20  percent  pa 
year  domestic  growth  with  zero  TAIJPF, 
NMFS  performed  a  senativity  analysis 
that  examined  the  effects  of  TALFF 
under  different  conditions  and 
assumptions.  Results  of  the  sensitivity 
analysis  indicated  that  large  TALFF 
allocations  may  yield  the  highest  net 
national  benefit  under  certain 
conditions  and  assumptions,  espedally 
when  there  is  zwo  growth  in  domestic 
landings.  When  thoe  is  moderate 
growth  in  domestic  landings  (S  percent 
per  year),  and/or  joint  venture  and 
TALFF  allocations  are  rapidly 
transferred  to  domestic  landings  (50 
percent  per  year),  then  there  is  Uttle 
dinerence,  in  twms  of  net  national 
benefit,  between  zero  TALFF  and  large 
TALFF  allocation  polides. 

Comment:  Any  dired  foreign 
mackerel  fishing  carried  out  by 
Community  (Europeen  Economic 
Community)  fidiing  vessels  will  be 
mainly  intended  far  West  Afiican 
markets  diet  are  not  of  interest  to  the 
U.S  industry.  The  spedfications  do  not 
consider  the  advantages  to  the  U.S. 
industry  of  sudi  cooperation  with 
Community  enterprises.  After  all,  this  is 
the  philosophy  b^iind  the  Governing 
International  Fisheries  Agreements. 

Response;  The  U.S.  industry  has  not 
excluded  West  Africa  as  a  potential 
market  for  U.S.  processed  Atlantic 
mackerel  This  is  especially  true  with 
regard  to  the  placing  of  Atlantic 
mackerel  on  tne  list  of  commodities  for 
inclusion  imder  the  Public  Law  480 
program  of  the  Department  of 
Agriculture.  This  program  provides 
credit  to  underdeveloped  nations  to 
purchase  U.S.  produced  agricultural  and 
fisheries  products. 
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Certain  U.S.  processors  and  members 
of  Congress  based  tbeir  opposition  to 
allocations  to  Russian  vessels  on 
concerns  that  the  production  from  such 
vessels  would  be  landed  in  cwtain 
foreign  markets  developed  by  U.S. 
processors.  NMFS  sought  to  alleviate 
these  concerns  through  discussions  and 
correspondence  with  the  Russian 
fishing  representatives,  in  particular  by 
seeking  assurances  that  productitRi 
would  be  landed  in  the  Russian 
Federati(m  for  domestic  consumption. 
That  mattn-  was  not  fully  resolved 
because  the  Russian  fishing  companies 
concluded  that  delays  in  these 
specifications  made  the  prosecution  of  a 
spring  mackerel  fishery  no  longer 
feasible. 


Changes  From  the  Propoeed 
Specifications 

Several  changes  from  the  proposed 
specifications  regarding  Atlantic 
mackerel  are  made  in  these  final 
specifications.  The  specification  for 
lOY.  and  in  turn.  DAH,  and  JVP  were 
Increased  20.000  mt  to  accommodate 
potential  appUcants  for  a  JVP  fishery  in 
Atlantic  mackerel.  In  addition  to  an 
applicatioD  pending  for  10,000  mt  of 
JVP,  a  firm  has  made  inquiries  regarding 
an  additional  20.000  mt  of  JVP.  The 
proposed  initial  specifications  called  for 
a  total  of  35,000  mt  for  the  1993  and 
1994  fisheries.  Since  it  is  the  policy  of 
both  the  Council  and  NMFS  to  promote 
JVP  in  this  fishery,  the  Regional  Director 
has  increased  the  DAH  and  lOY  to 
120.000  mt  fit>m  the  proposed  amount 
of  100.000  mt  to  provide  for  a  JVP 


allocation  of  55,000  mt  from  a  proposed 
level  of  35.000  mt.  This  increase  is 
considered  to  be  in  the  best  overall 
interest  of  the  Nation. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655  and  complies  with  Executive 
Order  12291  and  the  National 
Environmental  Policy  Act. 

AnAmritr- 1^  U.S.C  1801  et  aeq. 

List  of  Subjects  in  50  CFR  Part  655 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15. 1M3. 
Nancy  Foster. 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  93-17273  Filed  7-20-93:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubUc  d  the  proposed 
issuance  o(  ruies  and  regulations.  The 
purpose  o(  these  notices  is  to  (j^  interested 
pe'^ons  an  opportune  to  parfidpate  In  the 
rule  malOng  prtor  to  the  adoptloo  ot  the  final 
rules. 


DEPARTMENT  OF  TRANSPOFTTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Oeeket  No.  93-MI»-S5-AO] 

Alrworthinoss  Diroctlvaa;  Fokkar 
Modal  F27  Rough  Ftrid  Vorsion  (RFV) 
Sariea  Airplanas,  Excluding  Model  F27 
Mk  050  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  RFV  series 
airplanes.  This  proposal  would  require 
inspection  of  the  main  landing  gear 
(MLG)  legs  to  determine  if  parts  are 
missing  or  damaged,  and  modiHcation, 
if  necessary;  and  periodic  measurements 
of  the  extension  of  each  MLG  shock 
absorber  sliding  member.  Additionally, 
this  proposal  would  provide  for  the 
accomplishment  of  a  certain 
modification  as  optional  terminating 
action  for  the  periodic  measurements. 
This  proposal  is  prompted  by  reports  of 
overextension  of  the  MLG  sliding 
member  due  to  missing  parts  in  the 
MLG  leg  assembly.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  MLG 
sliding  member,  which  could  result  in 
reduced  structural  integrity  of  the  MLG. 
DATES:  Comments  must  be  received  by 
September  14, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NMt 
8S-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Fokker  Aircraft  USA.  Inc..  1199  North 
Fair&x  Street,  Alexandria,  Virginia 
22314:  and  Dowty  Aerospace, 
Cheltenham  Road,  Goucester  GS2  9QH, 
England.  This  information  may  be 
examined  at  the  FAA.  Transport . 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Timothy  J.  Dulin.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMAT10N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripHcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addcessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-85-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMfl 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-65-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Ciscussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  RFV  series 
airplanes.  The  RLD  advises  that  one 
operator  recently  reported  an  incident 
in  which  a  main  landing  gear  (MLG) 
sliding  member  over-extended.  The 
sliding  member  was  then  restrained 
only  by  the  torque  links.  This  situation 
put  the  torque  links  in  an  overcenter 
position  at  touch  down.  Subsequently, 
the  torque  link  center  joint  pin  failed, 
which  then  led  to  the  loss  of  torsional 
stability  of  the  wheels,  and  finally  to  the 
loss  of  the  sliding  member  itself.  Further 
investigation  through  disassembly  of  the 
MLG  leg  revealed  that  one  castellation 
on  the  upper  end  of  the  piston  rod,  part 
number  200563600,  was  missing.  This 
condition  allowed  the  dowel  pin  in  the 
adaptor,  part  number  200532642,  to 
come  out  of  its  position;  this  condition 
permitted  the  piston  rod  to  unscrew 
from  the  adaptor  and  thereby  eliminated 
the  sliding  member  extension  out-stop. 
Loss  of  the  MLG  sliding  member  could 
lead  to  loss  of  directional  stability  of  the 
wheels  and,  subsequently,  could  result 
in  reduced  structural  integrity  of  the 

MLG. 

Fokker  has  issued  Service  Bulletin 
F27/32-165,  Revision  1.  dated  April  28. 
1993.  that  describes  procedures  for 
inspection  of  the  sliding  member  end- 
stop  installation  of  the  MLG  to 
determine  if  parts  are  missing  or 
damaged,  and  modification,  if 
necessary.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  a  Dutch  airworthiness  directive 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

Additionally,  Dowty  Aerospace  (the 
manufacturer  of  the  subject  MLG's)  has 
issued  Service  Bulletin  32-81W. 
Revision  2,  dated  February  3, 1993, 
which  describes  detailed  procedures  for 
inspecting  the  MLG  piston  rod  and 
adapter  to  confirm  the  correct 
installation  of  the  stepped  pin  and 
dowel.  It  also  describ«s  procedures  for 
periodic  measuring  of  the  extension  of 
the  MLG  sliding  member  when  the 
landing  gear  is  fully  extended. 

Dowty  Aerospace  also  has  issued 
Service  Bulletin  32-77W,  Revision  4, 
dated  February  3, 1993,  which  describes 
procedures  for  installing  a  modification 
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that  would  eliminate  the  need  for 
periodic  measuring  of  the  extension  of 
the  MIjG  sliding  member.  This  , 

modification  mitails  the  installation  of  a 
shim  between  the  contact  face  of  the 
piston  rod  and  adapter,  and  the 
installation  of  a  pin  in  lieu  of  the 
currently  installed  dowel  to  secure  the 
castellated  nut  to  the  adapter. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
cartiHcated  for  operation  in  tna  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  of  the  MLG  l^s 
to  determine  proper  installation  of  {>arts. 
and  modification,  if  necessary.  The 
proposed  AD  also  would  require 
periodic  measurements  (and  recording) 
of  the  extension  of  the  MLG  sliding 
member.  The  proposed  AD  also 
provides  for  a  mcKiification  of  the  MLG 
assembly  as  optional  terminating  action 
for  the  periodic  measurements.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $330,  or  $165  per 
airplane.  This  total  cost  figure  assimies 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  oi  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  R^ulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  i»  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safc^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
autliority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker.  Docket  93-NM-8S-AD 

Applicability:  Model  F27  Rough  Field 
Version  (RFV)  series  airplanes,  excluding 
Model  F27  Mk  050  series  airplanes;  equipped 
with  Dowty  Aerospace  main  landing  gear 
(MLG),  part  numbers  200563001,  200679001. 
200679002.  200679003.  or  200679004; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  MLG  sliding 
member,  which  could  result  in  reduced 
structural  integrity  of  the  MLG,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  the  MLG  legs  to  connmi 
the  consct  installation  of  the  sliding  member 
out-stop  installation  in  accordance  with 
Fokkw  Service  Bulletin  F27/32-165. 
Revision  1,  dated  April  28, 1993.  and 
paragraph  2.C.  ("Part  A  Procedure")  of  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
81 W,  Revision  2.  dated  February  3, 1993.  If 
any  parts  are  determiiwd  to  be  missing  or 
damaged,  prior  to  further  flight,  modify  the 
MLG  assembly  in  accordance  with  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
77W,  Revision  4.  dated  Febrxiary  3. 1993. 


(b)  Within  30  days  after  the  effective  date 
of  this  AD,  measure  and  record  the  extension 
of  the  MLG  sliding  member  when  the  landing 
gear  is  fully  extended,  in  accordance  with 
paragraph  2.D.  ("Part  B  Procedure")  of  Dowty 
Aerospace  Landing  Gear  Service  Bulletin  32- 
81W,  Revision  2.  dated  February  3. 1993. 

(1)  If  the  extension  dimension  exceeds 
410.2  mm  (16.15  iochas).  prior  to  further 
flight,  modify  the  MLG  assembly  in 
accordance  with  Dowty  Aerospace  Landing 
Gear  Service  Bulletin  32-77W,  Revision  4, 
dated  February  3, 1993. 

(2)  If  the  extension  dimension  is  equal  to 
or  less  than  410.2  nun  (16.15  inches),  repeat 
the  measurement  at  intervals  not  to  exceed 
500  flight  cycles. 

(3)  If  the  extension  dimension  increases  l>y 
more  than  1.0  mm  (0.40  inch)  above  the 
initially  recorded  dimension  during  any 
measuren^ent  required  by  this  paragraph, 
prior  to  further  flight,  inspect  the  MLG  in 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  Accomplishjment  of  the  modiflcation  of 
the  MLG  in  accordance  with  Dowty 
Aerospace  landing  C^ear  Service  Bulletin  32- 
77W.  Revision  4.  dated  February  3. 1993. 
constitutes  terminating  action  for  the  actions 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

(d)  An  alteraauve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
prjiKrides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  AN.M-1 13. 

Note:  infonnatioQ  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renlon.  Washington,  on  July  IS. 
1993.  I 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-17260  Filed  7-20-93:  8:45  am) 

BILLING  COOE  4»ia-l>-P 


14  CFR  Part  39 

(Docket  No.  93-NM-M-AD] 

Airwofthinttsa  Directlvsa;  Israel 
Aircraft  IndustriM  (lAI).  Ud^  Modal 
1 125  Westwind  Astra  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
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directive  (AD),  applicable  to  certain  lAI. 
Ltd..  Model  1125  We«twind  Astra  series 
airplanes,  that  currently  requires 
repetitive  visiial  inspections  to  detect 
cracks  in  the  outer  lugs  of  the  horizontal 
stabilizer  hinge  fittings,  and 
replacement  of  any  cracked  fittings. 
This  action  would  shorten  the  interval 
for  the  reqiiired  repetitive  inspections 
and  would  require  the  installation  of  a 
terminating  modification.  This  proposal 
is  prompted  by  reports  of  broken  outer 
lugs  found  in  the  horizontal  stabilizer 
hinge  splice  fitting.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  cracking  in  the  outer 
lugs  in  a  timely  manner  in  order  to 
prevent  reduced  structural  intenity  of 
the  horizontal  stabilizer  assembly. 
DATES:  Comments  must  be  received  by 
September  14, 1993. 
AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention.  Rules  Docket  No.  93-NM- 
96-AD.  1601  Land  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 

holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Astra  Jet  Corporation,  Technical 
Publications.  77  McCullough  Drive, 
Suite  11,  New  Castle,  Delaware  19720. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  MR3RMAT)0N  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2792;  fax  (206)  227-1320. 

SUf>Pt£MENTARV  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  OHnmunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-96-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-96-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Diacuaaion 

On  May  19. 1992.  the  FAA  issued  AD 
92-12-07.  Amendment  39-8268  (57  FR 
28603.  June  26, 1992),  to  require  visual 
inspections  to  detect  cracks  in  the  outer 
lugs  of  the  horizontal  stabilizer  hinge 
fittings  on  all  Israel  Aircraft  Industries 
(lAl),  Ud..  Model  1125  Westwind  Astra 
series  airplanes,  and  replacement  of  any 
cracked  fittings.  These  inspections  are 
.  required  to  be  performed  at  intervals  of 
200  hours  time-in-service.  That  action 
was  originally  prompted  by  results  of  a 
damage  tolerance  analysis  conducted  by 
the  manufacturer,  which  revealed  that 
cracks  may  develop  in  the  horizontal 
stabilizer  hinge  fitting  lugs.  Reports 
were  received  later  of  cracks  found 
around  the  hinge  pin  head  and  nut  of 
the  outer  lugs.  The  requirements  of  that 
AD  are  intended  to  detect  cracking  in  a 
timely  manner  in  order  to  prevent 
reduced  structival  integrity  of  the 
horizontal  stabilizer  assembly. 

Since  the  issuance  of  that  AD.  there 
have  been  several  reports  of  broken 
outer  lugs  of  the  horizontal  stabilizer 
hinge  splice  fitting,  part  number 
453005-503.  Broken  lugs  were  found  on 
several  airplanes  during  the  200-hour 
inspection  required  by  the  existing  AD. 
The  cracks  appeared  on  new  airplanes 
within  a  very  short  interval,  ranging 
from  536  to  1.013  total  flight  hours  on 
the  airplane.  If  the  outer  lugs  fail,  all  of 
the  stabilizer  loads  would  be  carried  by 
the  inner  lugs,  with  no  additional 
backup  structure.  Subsequent  cracking 
in  the  inner  lugs  could  result  in  the  loss 
of  integrity  of  the  horizontal  stabilizer. 
lAI.  Ud.,  has  issued  Service  Bulletin 
1123-55-017,  Revision  1.  dated  April 


24. 1991.  that  describes  procediues  for 
repetitive  visual  inspections  of  the 
horizontal  stabilizer  hinge  fitting,  at 
200- flight  hour  intervals,  to  detect 
cracks  in  the  outer  lug  root  radius  and 
fore  and  afl  surfaces,  and  around  the 
hinge  pin  head  and  nut  of  the  lugs;  and 
replacement  of  any  cracked  fittings.  The 
Civil  Aviation  Administration  of  Israel 
(CAAI).  which  is  the  airworthiness 
authority  for  Israel,  classified  this 
service  bulletin  as  mandatory,  and 
issued  Israeli  AD  No.  93-01,  dated 
January  27, 1993.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Israel.  The  CAAI  AD 
mandates  that  the  repetitive  inspections 
be  conducted  at  lOO-flight  hour 
intervals,  rather  than  200-fli^t  hour 
intervals,  however. 

Additionally,  the  manufacturer  has 
developed  an  improved  horizontal 
stabilizer  aft  spar  splice  fitting,  part 
number  453005-509,  that  is 
manufactured  of  titanium  and  not  prone 
to  the  subject  cracking  problems,  "nus 
improved  fitting  was  installed  during 
production  on  airplanes  beginning  with 
serial  number  054;  it  also  was 
previously  installed  on  airplanes  having 
serial  numbers  Oil,  012, 022,  025,  036, 
038,  039,  and  043.  The  CAAI  AD 
mandates  that  currently-installed 
aluminum  splice  fittings  be  replaced 
with  the  titanium  splice  fittings  withii^ 
one  year. 

This  airplane  model  is  manufacttired 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-12-07  to  reduce  the 
interval  required  for  repetitive  visual 
inspections  of  the  outer  lugs  of  the 
horizonUl  stabilizer  hinge  fittings  from 
the  currently  required  200  hours  time- 
in-service  to  100  hours  time-in-service. 
Reduction  of  this  inspection  interval 
will  ensure  the  detection  of  the  subject 
cracking  in  a  more  timely  manner, 
before  the  cracking  can  reach  a  critical 
length.  The  inspection  procedures 
would  be  required  to  be  accomplished 
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in  accordance  with  the  service  bulletin 
described  previously. 

Additionally,  the  proposed  AD  would 
reqiiire  the  replacement  of  aluminum 
horizontal  stabilizer  aft  spar  splice 
fittings  with  titanium  splice  fittings 
within  one  year  after  the  effective  date 
of  the  final  rule.  The  replacement  would 
be  required  to  be  accomplished  in 
accordance  with  the  airplane 
maintenance  manual. 

The  applicability  of  the  proposed  rule 
would  apply  only  to  those  airplanes  that 
have  not  been  modified  with  Uie 
titanium  horizontal  stabilizer  aft  spar 
splice  fittings. 

The  paragraph  designations  of  the 
proposed  rule  have  be«n  reformatted  for 
clarity. 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  200  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  laoor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $20,000  per 
airplane.  BaMd  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,116,000,  or  $31,000  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  imder  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  imder  the 
criteria  of  the  Regulatoiy  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dodiet 
at  the  location  provided  under  the 
caption  "AOORESSCS." 

List  of  Subiacts  ia  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudHMity:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    CAmended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8268  (57  FR 
28603,  June  26, 1992),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

brad  Aircraft  IndoitriM,  Ltd.:  Docket  93- 
NM-96-AD.  Supersedes  AD  92-12-07. 
Amendment  39-8268. 

Applicability:  Model  1125  Westwind  Astra 
series  airplanes  on  which  horizontal 
stabilizer  aft  spar  splice  fitting,  part  number 
453005-509.  has  not  been  installed; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
reduceid  structural  integrity  of  the  horizontal 
stabilizer  assembly,  accomplish  the 
following: 

(a)  Within  the  next  SO  hours  time-in- 
service  after  July  31. 1992  (the  effective  date 
of  AD  92-12-07,  amendment  39-8268). 
unless  previously  accomplished  within  the 
last  ISO  hours  time-in-service  prior  to  July 
31, 1992,  perform  a  visual  Inspection  of  the 
horizontal  stabilizer  hbige  fitting  to  detect 
cracks  in  the  outer  lug  root  radius  and  fora 
and  aft  surfaces,  and  around  the  hinge  pin 
head  and  nut  of  the  lugs,  in  accordance  with 
Astra  Service  Bulletin  1125-55-017, 
Revision  1,  dated  April  24, 1991. 

(1)  If  no  cracks  are  found  during  this 
inspection,  repeat  the  inspection  at  intervals 
not  to  exceed  200  boun  time-in-service  until 
the  inspection  required  by  paragraph  (b)  is 
accomplished. 

(2)  If  any  crack  is  found  during  this 
inspisction,  prior  to  further  flight,  replace  the 
hinge  fitting  in  accordance  with  Astra 
Service  Bulletin  1125-55-017.  Revision  1, 
dated  April  24, 1991.  After  replacement, 
repeat  the  visual  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  200 
noun  time-in-service  until  the  inspection 
required  by  paragraph  (b)  is  accomplished. 

(b)  Within  25  houn  time-in-service  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished  within  the  last  75 
hours  time-in-service,  perform  a  visual 
inspection  of  the  horizontal  stabilizer  hinge 
fitting,  including  the  horizontal  stabilizer  aft 
spar  splice  fitting,  part  number  453005-503 
(aluminum),  to  detect  cracks  in  the  outer  lug 
root  radius  and  fore  and  aft  surfaces,  and 
around  the  hinge  pin  head  and  nut  of  the 
lugs,  in  accordance  with  the 


Accomplishment  Instructions  of  lAI  Service 
Bulletin  112S-55-017,  Revision  1,  dated 
April  24, 1991.  Accomplishment  of  this 
inspection  tenninates  the  requirements  of 
paragraph  (a)  of  this  AD. 

(1)  If  no  crack  is  found  during  this 
inspection,  repeat  the  inspection  at  intervals 
not  to  exceed  100  hours  time-in-service. 

(2)  If  any  crack  is  found  during  this 
inspection,  prior  to  further  flight,  replace  the 
splice  fitting,  part  number  453005-503  . 
(aluminum),  with  an  improved  splice  fitting, 
part  number  453005-509  (titanium),  in 
accordance  with  procedures  in  the  lAI  Model 
1125  Westwind  Astra  maintenance  manual. 
Such  replacement  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD. 

(c)  Within  one  year  after  the  effective  date 
of  this  AD,  replaoB  the  splice  fitting,  part 
number  453005-503  (aluminum),  with  an 
improved  splice  fitting,  part  number  453005- 
509  (titanium),  in  accordance  with  the  LAI 
Model  1125  Westwind  Astra  maintenance 
manual.  Such  replacement  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  Standardization 
Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  July  15, 
1993. 
David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  93-17264  Filed  7-20-93;  8:45  am) 


Federal  Highway  Administration 

23  CFR  Parte  710, 712, 713,  and  720 

(FHWAOoekMNo.93-7] 

RIN  212S-AO09 

Removal  of  Obsolete  and  Redundant 
Right<of>Way  Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
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PSTEA).  «DcouragM  greater  flexibility 
in  establishing  the  degree  to  which 
FHWA  will  be  inYolved  in  the 
development  of  Federal-aid  highway 
projects.  These  amendments  would 
permit  and  encourage  such  flexibility  by 
eliminating  a  number  of  FHWA  prior 
approvals  that  are  applicable  to  the 
acqtiisition  of  real  property  for  Federal- 
aid  highway  projects. 
OATEt:  Comments  must  be  received  on 
or  before  September  20, 1993. 
AOORESSES:  Submit  written,  signed 
commenu  to  FHWA  Docket  No.  93-7. 
Federal  Highway  Administration,  room 
4232.  HCC-IO.  Office  of  the  Chief 
Counsel.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t.. 
Monday  through  Friday,  except  legal 
Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTMEft  MFOWIATICN  CONTACT: 
Gerald  B.  Saunders.  Chief.  Operations 
Division.  Office  of  Right-of-Way.  HRW- 
20,  (202)  366-0142:  or  Raid  Alsop. 
Office  of  Chief  Counsel.  HCC-31.  (202) 
366-1371.  The  address  is  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  s.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMOfrARY  MFOfWATION:  This 
NPRM  would  modify  sevsral  provisions 
in  tile  FHWA's  right-of-way  regulations 
that  require  the  FTIWA  to  grant  prior 
approvals  or  authorizations  for 
particular  actions  by  a  State. 

During  the  past  year  the  FHWA  Office 
of  Right-of-Way  conducted  a  review  of 
the  right-of-way  regulations  to  identify 
any  FHWA  rec^iirements  that,  based  on 
FHWA's  experiences  in  administering 
the  Federal-aid  highway  program, 
imposed  burdens  on  States  without  any 
commensurate  program  benefit.  This 
FHWA  review  identified  a  number  of 
FHWA  case-by-case  approval  actions 
that,  based  on  experience,  were  not 
considered  necessary  to  protect  the 
investment  of  Federal-aid  hi^way 
funds.  These  approval  actions  are 
divided  into  two  categories  set  forth 
bdow. 

The  first  indudea  six  FHWA 
approvals  or  authorizations.  It  is 
proposed  that  the  nature  of  the  FHWA 
approvals  required  by  these  provisions 
be  changed  firom  the  case-by-case  prior 
approval  required  by  the  current 
regulation  to  a  one-time  FHWA 
approval  of  State  procedures.  Oversight 
by  the  FHWA  would  continue  throu(^ 


the  use  of  process  reviews.  In  the  future, 
prior  approvals  may  be  reinstituted  if 
they  are  necessary  to  protect  the  Federal 
investment 

It  is  proposed  that  the  approval  or 
authorization  actions  required  by  the 
following  sections  be  taken  by  the  State 
in  accordance  with  procedures  that  have 
been  approved  by  the  FHWA. 


23CFnseclion 

Use  of  fee  negoliatora 

710.203<aK3). 

Interest  on  right  of  entry 

710.304(0(5). 

paymsrrts. 

Use  of  fee  attorneys 

712.408(a). 

Land  sendee  facWies 

712.805(CK1)- 

Ternporafy  use  of  rtgM-of- 

713.103(hK1). 

way. 

Apprtfaal  (eee 

720.202(dK2)- 

The  second  category  includes  fotir 
FHWA  approvals  that  are  proposed  to 
be  eliminated  on  all  FHWA  funded 
projects  except  those  on  the  National 
Highway  Safety  (NHS).  These  concern 
the  long  term  use  or  disposal  of  rights- 
of-way  and  are  no  longer  considered 
necessary  or  useful  on  a  case-by-case 
basis  for  non-NHS  projects.  FHWA  is 
proposing  to  retain  the  case-by-case 
FHWA  approvals  or  authorizations 
relating  to  the  use  or  disposal  of  NHS 
rights-of-way.  consistent  with  the 
provisions  of  23  U.S.C.  106(b)(2)  which 
require  that  a  higher  level  of  FHWA 
oversight  be  maintained  on  the  NHS. 

Accordingly,  it  is  proposed  that  the 
approval  or  authorization  actions 
required  by  the  following  sections  be 
taken  by  the  State  in  accordance  with 
procedures  that  have  been  approved  by 
the  FHWA.  except  with  regard  to 
facilities  or  projects  that  are  on  the 
National  Highway  System  (NHS), 
described  in  23  U.S.C.  103.  The  FHWA 
approvals  or  authorizations  that  are 
prescribed  by  the  following  sections 
would  continue  to  be  required  with 
regard  to  facilities  or  projects  on  the 
NHS  because  of  FHWA's  special  interest 
in  the  integrity  and  safioty  of  NHS 
facilities  and  right-of-way. 


Approval  ecflon 


Nofvliighway  use  and  oc- 
cupancy of  rtgM-of-way. 

Airspace  aQreemeniB 

Dtsposal  of  ffgM^if-way  no 


Olaposal  of 
iroi  ana  raiirK^isanniani 
of  rlgM-oMiay. 


23  CFR  section 


712.203(b)(1). 

713.204. 
713J0S. 

620.203(d) 
through  n. 


UMI 


Rulemaking  Analyees  and  Noticea 

Executive  Order  12291  (Federal 
Reailation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  d^ermined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291.  nor  is  it 
a  significant  rule  imder  the  policies  and 
procedures  of  the  Department  of 
Transportation  relating  to  regulations. 
The  rulemaking  would  not  afisct  the 
level  of  funding  available  in  Federal  or 
federally  assisted  programs  covered  by 
the  Uniform  Act,  or  otherwise  have  a 
significant  economic  impact,  so  that  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

in  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities  and  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  it  will  make  relatively  small 
changes  in  existing  regulatory 
provisions  by  eliniinating  certain  FHWA 
prior  approvals. 

Environmental  Impacts 

The  FHWA  also  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.).  and  has  determined  that 
this  action  would  not  have  any  effiBct  on 
the  human  environment. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment, 
liiis  action,  in  effect,  both  clarifies  and 
simplifies  current  regulatory 
requirements. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Nxmibers:  20.205  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding  intergovern- 
mental consultation  on  Federal 
programs  and  activities  apply  to  this 
program. 

Paperwork  Reduction  Act 

This  proposed  rule  is  not  subject  to 
the  Paperwork  Reduction  Aci  (44  U.S.C. 
3501,  et  seq.),  since  it  does  not  require 
the  collection  or  retention  of  any  i 
data. 
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Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  Apriland 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  docxmient  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  710 

Qvil  rights,  Grant  programs- 
transportation.  Highways  and  roads. 
Real  property  acquisition.  Rights-of- 
way. 

23  CFR  Part  712 

Grant  programs-transportation. 
Highways  and  roads.  Real  property 
acquisition.  Rights-of-way. 

23  CFR  Part  713 

Grant  programs-transportation. 
Highways  and  roads.  Property 
management,  Real  property  acquisition. 
Rights-of-way. 

23  CFR  Part  720 

Appraisal,  Grant  programs* 
transportation.  Highways  and  roads, 
Real  property  acquisition.  Rights-of- 
way. 

In  accordance  with  the  foregoing,  the 
FHWA  proposes  to  amend  parts  710, 
712. 713  and  720  of  title  23,  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  71 0-(AMENDEO] 

1.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C  101(a)  and  315;  42 
U.S.Q  2000d  0t  seq.,  4633, 4651-4655;  49 
CFR  1.48(b)  and  (cc)  and  parts  21  and  24;  23 
CFR  1.32. 

1710.203   [Amended] 

2.  In  S  710.203,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

1710.203  General  responsibilities. 

(e)  •  *  • 

(3)  Firms  and  individuals  meeting  the 
SHD's  qualification  standards  may  be 
employed  by  contract  for  negotiating 
purposes  in  accordance  with  SHD 
procedures  that  have  been  approved  by 
the  FHWA. 
•       •       •       •       * 

3.  Section  710.204  is  added  to  read  as 
follows: 

1710.204  State  approvala. 
Notwithstanding  any  other  provision 

of  this  title,  the  FHWA  authorizations  or 


approvals  prescribed  by 
$§  712.203(b)(1),  713.204.  713.305,  and 
620.203  (d)  through  (i)  of  this  chapter 
may,  except  in  the  case  of  facilities  or 
projects  on  the  National  Highway 
System  (described  in  23  U.S.C  103),  be 
made  by  the  SHD  in  accordance  with 
procedures  that  have  been  approved  by 
die  FHWA. 

1710.304   [Amended] 

4.  In  S  710.304,  the  first  sentence  of 
paragraph  (j)(5)  is  revised  to  read  as 
follows: 

f  710J04    Reimbursament  pdley. 

())••• 

(5)  Federal  participation  shall  not  be 
allowed  in  interest  cost  on  payments  to 
an  owner  where  the  SHD  accepts  a 
voluntary  right  of  entry  instead  of 
making  such  payment  available  to  the 
owner  directly  or  by  deposit  with  the 
court,  except  in  cases  of  unusual 
circumstances  in  accordance  with  SHD 
procediires  that  have  been  approved  by 
Uie  FHWA.  •  •  • 

PART712-4AMENDED] 

5.  The  authority  citation  for  part  712 
is  revised  to  read  as  follows: 

AntfaorilT:  23  U.S.C.  101(a),  107, 108.  111. 
114. 204. 210. 308. 315, 317  and  323;  42 
U.S.Q  2000d-l,  4633.  4651-4655;  49  CFR 
1.48  (b)  and  (cc)  and  part  24;  23  CFR  1.32. 

6.  In  §  712.408.  paragraph  (a)  is 
revised  to  read  as  follows: 

I712.408   Special  counsel 

(a)  If  part-time  assistants  or  legal 
counsel  are  employed  for  Federal-aid 
right-of-way  procurements, 
reimbursement  may  be  claimed  for  the 
eligible  cost  of  the  services  of  such 
attorney,  provided  that  such  assistants 
or  coimsel  are  employed  in  accordance 
with  SHD  procedures  that  have  been 
approved  by  the  FHWA. 

7.  In  S  712.805.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

I712J05    Policies. 


(c)  Private  use  and  benefit.  (1)  Land 
service  facilities  designed  for  restoration 
of  access  to  and  within  a  privately 
owned  property  shall  be  justified 
primarily  on  the  basis  of  economics.  In 
exceptional  cases  where  the  land  service 
facility  is  not  justified  economically,  but 
it  is  believed  that  access  is  nevertheless 
in  the  public  interest,  such  access  may 
be  approved  by  the  SHD,  in  accordance 
with  SHD  procedures  that  have  been 
approved  by  the  FHWA. 


PART  713— [AMENDED] 

8.  The  authority  citation  for  part  713 
is  revised  to  read  as  follows: 

Authoriljr:  23  U.S.C  101(a),  142(f).  156. 
and  31S:  42  U.S.C  4633  and  4651-46SS;  23 
CFR  1.32;  4fl  CFR  1.48  (b)  and  (cc).  18.31  and 
parts  21  and  24. 

9.  In  S  713.103,  paragraph  (hXD  U 
revised  to  read  as  follows: 

1713.103    Polclee  and  proceduree. 

(h)-  •  • 

(1)  The  SHD  has  approved  temporary 
right-of-way  limits  within  the  overall 
right-of-way  in  accordance  %vith  SHD 
procedures  approved  by  the  FHWA; 


PART  72&-{AMENDED] 

10.  The  authority  citation  hx  part  720 
is  revised  to  read  as  follows: 

Authoritjr:  23  U.S.C  101(a)  and  315;  42 
U.S.C  4633  and  4651-4655;  23  CFR  1.32;  49 
CFR  1.48  (b)  and  (cc)  and  part  24. 

11.  In  S  720.202.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

1720.202   Appraisal  fees,  eontreeta,  and 
ejfeementSi 

(d)*  •  • 

(2)  In  instances  in  which  special  use 
or  other  unusual  properties  are 
involved,  the  SHD  may  approve  the  use 
of  a  per  diem  rate  contrat^ing  method 
with  a  stated  overall  limit  which  should 
not  be  exceeded  except  by  supplemental 
agreement,  provided  that  such  SHD 
approval  is  made  in  accordance  with 
SHD  procedures  that  have  becm 
approved  by  the  FHWA. 

Issued  on:  July  13, 1993. 
Rodney  E.  Slatar. 
Federal  Midway  Administrator. 
(FR  Doc  93-17191  Filed  7-20-43;  8:45  am] 
BNXNM  coec  «10-1>-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Pennanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 

Eeriod  and  opportunity  for  public 
earing  on  proposed  amendment 
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tllMMOnnr  OSM  is  mnouncing  the 
receipt  of  a  proposed  amendment  to  the 
Colorado  pennanent  regvletory  program 
(herainafter.  the  "Colorado  program") 
under  the  Surface  Mining  Control  and 
Radamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Colorado 
program  concerning  roads  and  support 
fodUties;  backfilling  and  grading:  coal 
mine  waste,  coal  processing  waste,  and 
noncoal  waste  di^xMel;  movntaintop 
removal;  and  explosives.  The 
amendment  is  intended  to  revise  the 
Colorado  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  to  improve  operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Colorado  program 
and  proposed  amendment  to  that 
program  ara  available  for  public 
inspection,  the  comment  period  diiring 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
OATIt:  Written  oommenU  must  be 
received  by  4  pan..  m.d.t  August  20. 
1993.  If  requested,  a  public  hearing  on 
the  propped  amendment  will  be  held 
on  August  16. 1993. 

Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  by  4  p.m.. 
m.d.t  on  August  5, 1993. 
AOORCtSCt:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
commento  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  houra.  Monday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive  one  Erse 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
OfBoe. 

Robert  H.  Hagen.  Director,  Albuquerque  Field 
OfDcs.  Office  of  Surfice  Mining 
Reclamation  and  Enforcement.  505 
Marquette  Avenue.  NW..  Suite  1200, 
Albuquerque.  MM  87102.  Telephone:  (SOS) 

78«-i4ae 

ColoMdo  Division  of  Minerals  and  Geology. 
Department  of  Natural  Resources,  215 
Centennial  Building,  1313  Shennan  Street. 
Denver.  Colorado  80203.  Telephone:  (303) 
86fr-3567 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  H.  Hagen.  Telephone:  (505)  766- 
1486. 

SUPPI^MBfTART  MFORMATION: 

L  Backgroond  on  the  Calarado  Prognun 

On  December  15. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 


the  Colorado  program.  General 
background  inforaiation  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  progra™  on 
be  found  in  the  December  IS.  1980. 
Federal  Register  (46  FR  5899). 
Subaequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.15. 906.16.  and  906.30. 

n.  Proposed  Amendment 

By  letter  dated  June  30, 1993. 
Colorado  submitted  a  proposed 
amendment  to  its  program  pureuant  to 
SMCRA  (Administrative  Record  No. 
00-552).  Colorado  submitted  the 

Eroposed  amendment  in  part  at  its  own 
litiative  and  in  part  in  response  certain 
issues  identified  in  letters  dated  May  7. 
1986.  and  March  22, 1990 
(Administrative  Record  Nos.  CO-282 
and  CO-496),  that  OSM  sent  to 
Colorado  in  accordance  with  30  CFR 
732.17(c). 

The  provisions  of  2  Code  of  Colorado 
Regulations  407-2,  the  rules  and 
regulations  of  the  Colorado  Mined  Land 
Reclamation  Board  that  Colorado 

f)roposes  to  amend  ara  the:  Definitions 
or  "road,"  "haul  road,"  "access  road" 
and  "light  use  road"  at  Rules  1.04(111) 
(a)  throu^  (c);  permit  application 
requirements  for  support  fecilities. 
stream  fords  used  as  temporary 
construction  routes,  and  certification  of 
plans  and  drawings  for  haul  and  access 
roads  at  Rules  2.05.3(3)(a)  and  (c)(vi) 
and  (vii):  reclamation  plan  requirements 
for  all  roads  at  Rule  2.05.4(2);  permit 
application  requirements  for  haul  roads 
concerning  general  requirements, 
location,  dMign  and  construction, 
maintenance,  and  reclamation  at  Rules 
4.03.1(l)(a),  (b).  (d).  and  (e).  4.03.1  (2)(b). 
4.03.1(3)(c)  and  (e)(ix).  4.03.1(6)(c). 
4.03.1(7)(b)  and  (b)(ix);  permit 
application  requirements  for  access 
roads  concerning  general  requirements, 
location,  design  and  construction, 
maintenance,  and  reclamation  at  Rules 
4.03.2(l)(a).  (b).  (e).  and  (f).  4.03.2(2)(b). 
4.03.2(3)(c).  and  (e)(ix),  4.03.2(6)  (a)  and 
(c),  and  4.03.2(7)(b),  and  (b)(ix);  permit 
application  requirements  for  light>use 
roads  craicmiing  general  requirements, 
location,  design  and  construction, 
maintenance,  and  reclamation  at  Rules 
4.03.3(1)  (a)  and  (b).  4.03.3(2)(b). 
4.03.3(3)(c).  4.03.3(6Xc).  and 
4.03.3(7)(i);  performance  standards  for 
coal  exploration  in  regard  to  roads  at 
Rules  4.21 .4(3Mb)  (i)  Uirough  (iii). 
4.21.4(3)(c)  (i)  through  (iii).  and 
4.21.4(3)(d)  (i)  and  (ii);  permit 
application  requirements  for  the  return 
of  coal  mine  waste  and  coal  processing 


waste  to  abandoned  workings  at  Rules 
2.05.3(9](a)  and  2.05.3(1)  (a)  throuoh  (e); 
performance  standards  fbr  disposal  of 
spoil  in  head  of  hollow  fills  and 
disposal  of  noncoal  waste  at  Rules 
4.09.3(2)(c)  and  4.11.4(3):  general 
backfilling  and  grading  requirements  for 
cut-and-fiU  terraces  at  Rules  4.14.2(2) 
and  (2)(c);  performance  standards  for 
mountaintop  removal  operations  at 
Rules  4.26.2(2)  and  (2)  (a)  through  (c); 
and  performance  standards  for  the  use 
of  explosives  at  Rules  4.08.4(10)  and 
(10)  (a)  through  (c).  and  4.08.6(1). 

In  addition  to  the  above  revisions, 
Colorado's  amendment  also  contains  a 
Statement  of  Basis,  Specific  Statutory 
Authority,  and  Purpose.  This  statement 
provides  Colorado's  rationale  for 
submitting  the  revisions  proposed  in  the 
amendment.  In  particular,  Colorado 
included  a  policy  statement  explaining 
what  it  would  consider,  on  a  case-by- 
case  basis,  in  making  a  determination  of 
the  program's  jurisdiction  over  public 
roads.  These  considerations  include 
whether  the  road  is  constnicted  or 
improved  by  an  operator,  mining  related 
use.  and  degree  of  mining  related 
impacts  to  the  road. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemalung,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuouerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  ot 
included  in  the  administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
MFORMATION  CONTACT"  by  4  p.m..  m.d.t 
on  August  5. 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
SubmissiiMi  of  written  statements  in 


UMI 
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advaocs  of  th«  h— ri»g  %»ill  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropristo  quoslioBS. 

The  pwbuc  beartng  wiD  ooatiBue  OB 
the  specified  date  until  all  pereone 
scheduled  to  testify  have  been  heerd. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  foilowina  those 
who  have  been  scfaeduIiBd.  The  hearing 
will  end  after  all  perstma  acfaedulad  to 
testify  and  parsons  ptwent  in  the 
audimce  who  wish  to  testify  haw  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  haaiing.  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  ha  held.  Persons  wiaking 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  raaeting  by  contacting  the 
pers(Hi  listed  under  "FOR  FURTHER 
MFORMATIOM  CONTACT."  All  SUCh 
meetings  vrill  be  open  to  the  public  and, 
if  posaibie,  notices  of  ataetings  will  be 
posted  at  the  locations  listed  undw 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Detensrinationa 

Executive  Order  i2291 

On)uly  12. 1984.  the  OfBcaof 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3, 4, 
7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burdan)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  ThMvfiara.  preparation  of 
a  regulatory  impact  analysis  is  luit 
necessary  and  OMB  legiUatory  review  is 
not  Inquired. 

£xecu<ire  Order  12778 

The  Dwartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  Z  of  Executive  Order  12778 
(Qvii  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standiurds  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  progrsn  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
the  Federal  regulations  at  30  CPU 
730.11.  732.15,  and  732.17(hKlO). 
decisions  on  proposed  State  regulatory 
programs  ana  program  amendments 
submitted  by  the  States  must  be  based 
solefy  OR  a  determination  of  whether  the 


submittal  is  consistent  with  SMCRA  and 
its  implsmanting  Fadaial  tegulatioos 
and  wnethag  the  other  lequiraments  of 
30  C7R  parta  730. 731  and  732  have 
been  met 

Natiomal  Envimmnentat  Policy  Act 

No  enviroomental  impact  statement  is 
required  for  this  rule  since  sadiai 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
prt^Kisad  State  regulatory  prapam 
provisions  do  not  constitute  m^or 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  V.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  GMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibfhty  Act 

The  Dspartment  of  &e  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.1  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  th^ 
existing  requirements  previously 
promulg^ited  by  OSM  will  be 
implemented  by  the  State.  In  making  &e 
determination  as  to  whether  this  rule 
would  have  a  si^ificant  eoMioraic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Snbfeds  in  3*CFE  Pail  90S 

IntergoveroHtantal  relations.  Surface 
mining,  Underground  mining. 

Diled:  July  14, 1903. 
Raymond  L.  Lowxie, 

Assistant  Director,  Western  Suppvt  Center. 
(FR  Doc  93-17297  Filed  7-2Q-S3;  8:45  ami 


30  CFR  Pwt  91S 

Iowa  PofiiHMant  Rcguiatory  Prograni 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  ProoQssd  rata;  reopening  sad 
extension  of  public  commsat  pesiod  •■ 
proposed  nmandmimt, 

SUMMARV:  OSM  is  Fsopenh^  AepMbBe 
comment  period  and  announdne  the 
receipt  of  revisions  to  a  psawimiuy 
proposed  amendment  to  the  Iowa 
permanent  resulfltory  program 
(hsretnaftsr,  ua  "Iowa  pragnm")  under 
the  Surisce  Mining  CoDtraTand 
ReclamatioB  Act  of  1977  (SMCRA).  Tka 
revised  amondiwent  propoass  fnrthar 
changes  ot  tbo  Iowa  ragalatices 
pertaining  to  permanent  iiigiilstisy 
program,  axamptifcai  ior  coal  ajdmctioa 
incidental  to  this  extractioB  of  other 
minerals,  restrictioa  of  financial 
interests  of  Stats  empknroes.  examptioB 
for  coal  extraction  incMsoft  to 
govemmant-financed  hi^iway  or  odHr 
construction,  protection  of  employees, 
initial  regulatory  program,  areas 
unsuitable,  permits  far  0[ 
exploration,  small  ( 
banding  and  insnranoa.  [ 
program  parforaiancs  standards, 
inspection  and  anf 
certification,  and  cootastod  < 
public  hesrings.  Tbm  amsodmant  is 
intended  to  revise  tba  State  program  to 
be  consisteitf  with  the  conosponding 
Federal  standards,  darify  ambiguiMos, 
and  improve  operational  effidMcy. 

This  dooHDeot  sets  Ktrtll  the  times 
and  locations  that  dm  lows  propam  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  reopened  comment  period  dating 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 

DATES:  Written  comments  onist  be 

received  by  4  p.m.,  c.d.t.  August  5. 

1993. 

ADDRES8ES^  Written  comments  should 

be  mailed  or  hand  delivered  to  Jeny  IL 

Ennis  at  the  address  listed  below. 

Copies  of  tbs  Iowa  program,  tha 
proposed  amendment,  and  all  written 
comments  received  in  response  to  Uus 
notice  will  be  available  ka  public 
review  at  the  addresses  listed  below 
diuing  normal  business  hotus,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  fiee 
copy  of  the  proposed  amendment  t^ 
contacting  OSM's  Kansas  City  Field 
Office. 

Jerry  R.  Ennis.  Director,  Kansss  Oty 
Field  Office.  Office  of  Surface  kfining 
Reclamation  and  Enforcement,  934 
WyandoUe,  Room  500,  Kansas  City.  MO 
64105:  Telephone:  (816)  374-6405. 

Department  of  Agriculture  and  Land 
Stewardship,  Division  of  Soil 
Conservation,  Wallace  State  Office 
Building.  East  9lh  and  Grand  Streets. 
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Dm  MoinM,  Iowa  50319;  Telephone: 
(515)  281-6147. 

KM  niRTMBi  wrownATWii  contact: 
jBoy  R.  Ennis,  Telephone:  (816)  374- 
6405.  I 


UMI 


L  Beckgroimd  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Iowa  program.  General  background 
information  on  the  Iowa  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  Januaiy  21. 
1981,  Federal  Register  (46  PR  5885). 
Subsequent  actions  concerning  Iowa's 
program  and  program  amendments  can 
be  found  at  30  CFR  915.15  and  915.16. 

n.  Discnssicm  of  Proposed  Amendment 

FhMn  October  1. 1983,  to  December 
20, 1989,  a  number  of  changes  were 
made  to  Federal  regulations  concerning 
sur&oe  coal  mining  and  reclamation 
operations.  During  this  time  period, 
pursuant  to  Federal  regulations  at  30 
CFR  732.17.  OSM  notified  Iowa  in  four 
separate  732  letters,  listed  below,  that 
the  State  rules  must  be  amended  to  be 
consistent  with  the  revised  Federal 
regulations. 

1.  Regulatory  Reform  Review  n, 
Decembsr  12, 1988.  Administrative 
Record  Number,  IA~336. 

2.  Ownership  and  Control,  May  11. 
1989.  Administrative  Record  Number, 
IA-340. 

3.  Regulatory  Reform  Review  m. 
November  28, 1989.  Administrative 
Record  Number,  IA-347. 

4.  Incidental  Coal  Extraction, 
February  7, 1990,  Administrative 
Record  Number,  IA-349. 

By  letter  dated  November  23. 1992 
(Administrative  Record  No.  IA-372). 
Iowa  submitted  a  proposed  amendment 
to  its  prosram  pursuant  to  SMCRA.  Iowa 
submitted  the  proposed  amendment 
with  the  intent  of  satisfying  the 
outstanding  732  letters  from  OSM  and 
the  required  program  amendments  at  30 
CFR  915.16(a)  (56  PR  56578). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  14. 
1993,  Federal  Register  (58  PR  4376) 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
Hie  public  comment  period  ended  on 
February  16, 1993.  The  public  hearing 
sdieduled  for  February  8, 1993,  was  not 
held  because  no  one  requested  an 
opportimity  to  testily. 

By  letter  dated  May  10, 1993 
(Administrative  Record  Na  IA-381). 


OSM  identified  14  deficiencies  and  11 
editorial  comments  concerning  the 
November  23. 1992.  amendment 
submission.  By  letter  dated  Jxily  8. 1993 
(Administrative  Record  No.  IA-383). 
Iowa  submitted  a  revised  amendment 
This  new  amendment  submission 
contains  further  revisions  that  are 
discussed  briefly  below: 

(1)  Reference  to  Iowa  Statute 

The  Division's  coal  regulatory  statute, 
Iowa  Code  chapter  83  has  been  changed 
to  Iowa  Code  chapter  207. 

(2)  lAC  27-40.1(3)  Professional  Land 
Surveyor 

Iowa  deletes  the  authorization  for 
land  surveyors  to  certify  maps  and 
plans. 

(3)  lAC  27-40.1(3)  Petition  for 
Rulemaking 

Iowa  proposes  to  revise  its  program  by 
ado))ting  the  Iowa  rules  at  21  LAC 
chapter  3  and  the  Iowa  Uniform  rules  of 
Agency  Procedure  to  address  petitions 
received  from  related  entities. 

(4)  lAC  27-40.3(83)  General 

Iowa  proposes  to  restore  the    

incorporation  bv  reference  of  30  CFR 
700.13  notice  of  citizen  suits. 

(5)  lAC  27-40.4(10)  Full  Water  Year 

Iowa  clarifies  its  use  of  the  term  "full 
water  year"  to  define  what  will  be 
accepted  as  a  minimum  measure  of 
Iowa's  seasonal,  climatic  variation  for 
quality  and  quantity  in  gathering  pre- 
mining  groundwater  and  surface  water 
data  as  required  at  30  CFR  780.21(b)  (1) 
and  (2). 

(6)  lAC  27-40.21(5)  Procedures 

Io%va  proposes  to  adopt  the 
requirement  at  30  CFR  761.12(c)  that 
where  the  proposed  operation  would 
include  Federal  lands  within  the 
boundaries  of  any  national  forest,  and 
the  applicant  seeks  a  determination  that 
mining  is  permissible  under  30  CFR 
761.11(B),  the  applicant  ^all  submit  a 
permit  application  to  the  Director  for 
processing  under  subchapter  D  of  this 
chapter.  Before  acting  on  the  permit 
application,  the  Director  shall  ensiire 
that  the  Secretary's  determination  has 
been  received  and  the  findings  required 
by  section  522(e)(2)  of  the  Act  have  been 
made. 

(7)  lAC  27-40.31(9)  General  Word 
Substitution 

Iowa  proposes  to  remove  the  general 
word  substitution  for  "the  Act"  for  this 
rule. 


(8)  JAC  27-40.32(l)(b)(2)(i)  Definitions 

Iowa  clarifies  that  incidental 
boundary  revisions  are  treated  as  permit 
revisions. 

(9)  lAC  27-40.34(3)  General  Word 
Substitution 

Iowa  removes  the  general  word 
substitution  for  "the  Act"  at  this  rule. 

(10)  lAC  27-40.39(1)  Permits 
Incorporating  Variances  From 
Approximate  Original  Contour  (AOC) 
Restoration  Requirements  for  Steep 
Slope  Mining 

Iowa  proposes  to  adopt  the 
regulations  at  30  CFR  785.15  concerning 
steep  slope  mining. 

(ll)IAC  27-40.61  (2)  and  (3) 
Responsibility 

Iowa  proposes  to  delete  30  CFR  810.4 

(b)  and  (c)  and  substitute  in  lieu  thereof 
that  (b)  the  Division  shall  ensiire  that 
performance  standards  and  design 
requirements  are  implemented  and 
enforced  under  the  Iowa  program  and 

(c)  each  person  conducting  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  is  responsible 
for  complying  with  the  performance 
standards  and  design  requirements  of 
the  approved  Iowa  program. 

(12)  lAC  27-40.63  Backfilling  and 
Grading:  Thick  and  Thin  Overburden 

Iowa  proposes  to  adopt  30  CFR 
816.104  and  816.105  concerning  thick 
and  thin  overt>urden. 

(13)  lAC  27-40.63(12)  Disposal  of 
Noncoal  Mine  Wastes 

Iowa  proposes  to  delete  the 
requirements  of  30  CFR  816.89  and 
replace  them  with  the  following 
requirements:  Noncoal  mine  wastes, 
including,  but  not  limited  to  grease 
garbage,  abandoned  mining  machinery, 
lumber,  and  other  combustible  materids 
generated  during  mining  activities  shall 
be  placed  and  stored  in  a  controlled 
manner  in  a  landfill  permitted  by  the 
Iowa  Department  of  Natural  Resources 
pxirsuant  to  561  Iowa  Administrative 
Code  Chapters  101. 102.  and  103. 
Lubricants,  paints,  and  flammable 
liquids  may  not  be  buried  in  the  State 
of  Iowa  but,  along  with  any  other  toxic 
waste,  must  be  disposed  of  in  the  legally 
prescribed  manner.  Iowa  law  prohibits 
final  disposal  of  noncoal  mine  wastes 
within  the  permit  area.  Pending  final 
disposal  at  a  permitted  DNR  fa^ty, 
noncoal  mine  waste  shall  be  placed  and 
stored  in  a  controlled  manner  in  a 
designated  portion  of  the  permit  area  so 
as  to  ensure  that  leachate  and  surface 
runoff  do  not  degrade  surface  or  ground 
water,  that  fires  are  prevented  and  that 
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the  arm  rwainii  itabls  «>d  aittabia  far 
radamation  and  nwagBlation 
compatible  yutih  the  oatoral 
siuToundingB.  Noncoal  mlna  waste  shall 
at  DO  time  be  depositad  ia  a  lefuae  pile 
or  impounding  atmctnreL  No  aMcavatioo 
for  or  storage  of  noncoal  miDa  waste 
shall  be  located  within  8  faat  of  any  coal 
outcrop  or  coal  storage  ana.  PbuA 
disposal  of  nnncoal  mine  wraatas  diall 
be  in  a  designated.  State-approved  solid 
waste  dispcKal  site  permittwi  by  the 
Iowa  Department  of  Natural  Resooices 
pursuant  to  561  Iowa  Administrativa 
Code  Chapters  101. 102.  and  103. 
Notwithstanding  any  other  provision  in 
this  chapter,  any  noncoai  mine  waste 
defined  as  "hazardous"  under  section 
3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-580  as 
amended)  and  40  CFR  part  261  shall  be 
handled  in  accordance  writh  the 
requirements  of  subtitle  C  of  RCRA  and 
any  implementing  regulations. 

(1 4)  lAC  27-40.67(3}  ProximUy 

Iowa  proposes  to  clarify  that 
proximity  shall  not  be  the  decisive 
factOT  in  deciding  to  regulate  an  oflsite 
processing  plant. 

(151  lAC  27-40.68(83)  Special 
Permanent  Prog^tim  Performaace 
Standards-In  Situ  Processing 

Iowa  proposed  to  delate  the     

incorporation  by  reference  of  30  CFR 
part  828. 

(16)  lAC  27-40.74(5)  Pncedurts  foK 
Assessment  Conference 

Iowa  proposes  to  clarify  this  provision 
with  several  word  changes  and  rule 
citations. 

(17)  lAC  27-40.74(6)  Request  fora 
Hearing 

Iowa  prt^Mses  to  delete  the  request 
for  hearing  requirements  at  30  CFR 
845.19  and  replace  them  with  similar 
requirements  that  include  State  specific 
language  and  citations.  In  addition  a 
copy  of  Division  m,  Iowa  Rules  of  Civil 
Procedures  are  incorporated  into  the 
Iowa  program  for  clarification. 

The  amendment  also  contains 
nonsubstantive  revisions  to  eKminate 
editorial  and  typographical  errors. 

m.  PuhUc  GamoMBt  Precsdnrae 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)..  OSM  la  seeking 
comments  on  vrfaether  the  prc^Kised 
amendment  satisfies  the  applicaMe 
program  af^iroval  criteria  of  30  CFR 
732.15.  If  tbeaineodment  is  deemed 
adequate,  it  will  becone  pert  of  the 
loweptagram. 


IVntteB  CommeuU 

Written  comments  should  be  specific 
pertain  only  to  the  issue  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  ai 
locations  other  than  the  Kansae  Qty 
Field  Office  will  not  necessarily  be 
considered  in  the  final  ruIemaUng  or 
included  in  the  Administrative  record. 

List  of  Sub^BctB  in  38  CFR  Pari  91S 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

DalMt  July  14. 1993. 
R^FBMidLLawrfa. 

Asststaat  Dktctor,  Westera  Soppcrt  Center. 
IFR  Doc  93-17298  Filed  7-20-93;  8^45  am} 
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DEPARTMBIT  OF  TRANSPOnXATION 

CoMt  Guard 

33  CFR  Pm1«  130, 131. 132,  and  137 

(CGOfl-OOS] 

RIN2115-AD-7t 

PraUminary  Regulatory  Impact 
Analysia  for  Financial  RaaponsibUlly 
for  Watar  PoUution  (Vaaaato) 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  availability. 

summary:  The  Coast  Guard  has  prepared 
a  Preliminary  Regulatory  Impact 
Analysis  (RIA)  which  addresses  the 
possible  impacts  on  vessel  owners  and 
operatOTS,  as  well  as  consequential 
impacts  cm  the  economy,  of  proposed 
financial  responsibility  regulations  to 
implement  section  1016  of  the  Oil 
Pollution  Act  of  1990  (CH>A  90)  and 
section  108  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  The  Coast  Guard  solicits 
comments  on  the  Preliminary  RIA. 
DATES:  Comments  must  be  received  on 
or  before  September  20. 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (&-LRA-2/3406)  (CGD-91- 
005).  U.S.  Coast  Guard  Heedquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Mandar  through 
Friday,  except  Fedoi^  holidays.  The 
telephone  numbo-  is  (202)  267-6740. 
Comments  may  be  faxed  to  the 
Executive  Secretary  at  (202)  267-4163. 
The  Executive  Secretary  maintains  the 


pubUc  docket  GBermienta  will  1 
part  of  thU  docket  and  will  be  ■mitablo 
•or  inspectioo  or  copying  at  nam  3488, 
U.S.  Coast  Guard  llaodquartere. 

Copiee  of  the  PleKaainafy  KIA  we  abo 
available  for  inspection  at  the  above 
address,  or  aiey  lie  obtained  by 
contacting  Mr.  Eriiest  L.  Worden  at  C703) 
235-4793. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ernest  L  Worden.  Economist.  National 
Pollution  Funds  Center.  (703)  235-4793. 

SUPPtJMPITARY  ByonMATIOML 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  wriMMi 
commonts  on  the  RIA.  with  supportinf 
data.  Persona  submitting  coounents 
should  submit  their  name  and  addfass. 
identify  the  docket  (GCD  91-005)  and 
the  specific  section  of  the  RIA  to  which 
each  coounent  applies.  The  Coaat  Guard 
requests  that  all  comments  and 
attachments  be  submitted  ia  an 
unbound  format  suitable  far  copying 
and  electronic  filing.  If  not  practice  a 
second  copy  of  any  bound  material  ia 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  coraBeat* 
should  enclose  a  stamped,  self- 
addressed  postcard  or  anvefapok 

Background  and  Diacuaaion 

On  September  26. 1991.  the  Coaat 
Guard  published  a  Notice  of  Pn^xwed 
Rulemaking  (56  FR  49006)  to  impkaMOl 
the  financial  responsibility 
requirements  of  section  1016  for  OPA  M 
(33  U.S.C  2716)  and  section  106  of 
CERCLA  (42  U.S.C  9608).  The  NPRM 
listed  three  methods  for  vesaala  to 
demonstrate  guarantied  financial 
re^xmsibility  under  OPA  90  and 
CERCLA:  Insurance,  surety  bond,  and 
financial  guaranty.  Self- insurance  was 
also  listed.  The  Coast  Guard  solkited 
comments  on  how  letters  of  oedit  could 
be  used  as  evidence  of  financial 
responsibility. 

In  the  preamble  to  the  NPRM  the 
Coast  Guard  noted  that  because  of  the 
pubUc  interest  in  the  rulemaking,  and 
the  controversy  over  the  possibility  that 
oceangoing  vessel  operator*  might 
encounter  difficulty  in  obtaining 
statutorily  required  guaranties  of 
insurance  if  the  proposed  rule  went  into 
effect,  a  RIA  would  oe  prepared  on  the 
proposed  rule.  To  assist  preparing  tibo 
RL\.  the  Coast  Guard  sohcited 
comments,  on  sixteen  questions,  bom 
industries  that  may  be  affected  by  dte 
NPRM.  as  well  as  from  the  public.  In 
addition,  the  Coast  Guard  also  requested 
comments  on  other  possible  scenarios  of 
industry  reaction  to  the  proposed 
financial  re^nnsibility  regulations. 


38994  Fwierai  Regiater  /  Vol.  58.  No.  138  /  Wednesday,  July  21.  1993  /  Proposed  Rules 


About  25  commentos  addrassed  the 
bulk  of  the  questions  in  detail.  These 
conunents  as  well  as  others  submitted  to 
the  docket  were  evaluated  and 
considered  in  preparing  the  Preliminary 
RIA. 

SoBHUiy  of  Prdiminary  RIA 

OP  A  90  generally  requires  that  any 
vessel  over  300  gross  tons  operating  in 
United  States  waters,  and  a  vessel  of  any 
size  using  the  waters  of  the  exclxisive 
economic  zone  to  transship  or  lighter  oil 
destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States,  shall 
establish  and  maintain,  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  Transportation,  evidence  of 
financial  responsibility  su^dent  to 
meet  the  maximum  amount  of  liability 
specified  under  section  1004(a)  of  OPA 
90.  The  Secretary  of  Transportation 
delegated  this  rulemaking  authority  to 
the  Commandant  of  the  Coast  Guard. 

This  Pteliminary  RIA  considers  four 
options:  (1)  Retain  the  existing  rules;  (2) 
adopt  the  NPRM;  (3)  amend  the  NPRM 
to  accept  entry  in  a  Protection  and 
Indemnity  Club  (P&I  Club)  as  an  asset 
for  self-insurance;  and  (4)  amend  the 
NPRM's  self-insurance  formulae  (i.e.. 
eliminate  the  working  capital 
requirement  and/or  the  requirement  to 
maintain  assets  in  the  United  States  by 
allowing  worldwide  assets  to  be 
measured  against  worldwide  liabilities). 
Consideration  of  each  alternative  has 
been  suggested  either  by  the  Coast 
Guard  or  a  number  of  commenters. 
Executive  Order  12291  envisages 
evaluation  of  a  range  of  alternatives, 
even  those  that  may  not  be  authorized 
under  existing  legislation.  The  options 
listed  above  are  the  major  ones  most 
fiequently  mentioned.  The  discussion  of 
these  four  options  in  the  Preliminary 
RIA  does  not  preclude  consideration  of 
other  options  that  might  develop  before 
promulgation  of  final  rules  to 
implement  the  financial  responsibility 
reouiremenU  of  OPA  90.  A  final  RIA 
will  be  prepared  in  connection  with  a 
final  rule. 

The  four  options  in  the  Preliminary 
RIA  were  analyzed  for  their  potential 
economic  impacts,  including  an 
evaluation  of  the  extent  of  support  of 
OPA  90's  philosophy  that  the  polluter 
should  pay  for  removal  costs  and 
damages  associated  with  an  oil  spill. 
Without  assurances  that  vessel  owners 
and  operators  have  financial  resources 
to  pay  for  the  increased  financial 
liability  for  oil  spills,  the  Oil  Spill 
Liability  Trust  Fxmd  (OSLTF)  has  an 
increased  exposure  to  pay  for  the 
consequences  of  oil  spills. 

Continuation  of  the  existing  financial 
responsibility  rules,  with  their  lower 


guarantied  levels  of  coverage,  would 
increase  the  probability  that  the  United 
States  taxpayer  would  pay  for  removal 
costs  and  damages  of  an  oil  spill 
through  the  OSLTF.  In  addition.  OPA  90 
requires  that  vessel  owners  and 
operators  must  demonstrate 
substantially  greater  financial 
responsibility  than  under  preexisting 
laws  in  order  to  operate  in  United  States 
waters.  Retaining  the  existing  rules 
would  not  ensure  financial 
responsibility  for  the  higher  limits 
xmaet  OPA  90 's  more  comprehensive 
liability  regime. 

Adoption  of  the  NPRM  would 
promote  Congressional  intent  that  the 
polluter  pays.  However,  the  P&I  Clubs, 
mutual  associations  of  shipowners  and 
operators,  have  stated  that  they  will  not 
provide  the  evidence  of  financial 
responsibility  that  would  make  them 
guarantors  under  OPA  90.  Vessel 
owners  and  operators  solely  dependent 
upon  the  P&I  Clubs  for  evidence  of 
financial  responsibility  would  not  be 
able  to  obtain  Certificates  of  Financial 
Responsibility  (COFR)  from  the  Coast 
Guard.  (A  COFR  is  the  document  issued 
by  the  Coast  Guard  that  enables  a  vessel 
operating  in  the  United  States  to  show 
that  it  has  adequate  financial 
responsibility.)  The  F&I  Clubs  have 
been,  and  remain,  the  traditional  means 
by  which  most  oceangoing  vessel 
owners  and  operators  have  met,  and 
meet,  the  financial  responsibility 
requirements  and  obtained  COFRs 
under  pre-OPA  90  statutes. 
Consequently,  the  RIA  discusses  the 
possible  economic  repercussions  should 
the  NRPM  be  promulgated  unamended, 
and  the  P&I  Clubs  subsequently  refuse 
to  provide  guaranties  necessary  for 
vessel  owners  and  operators  to  obtain 
COFRs  from  the  Coast  Guard.  The  RIA 
also  examines  the  economic 
implications  of  the  worst-case  scenario, 
which  assumes  that  the  P&I  clubs  will 
not  issue  financial  responsibility 
guaranties  under  the  NPRM,  that  most 
vessel  owners  and  operators  are  unable 
or  unwilling  to  use  the  self-insurance, 
financial  guaranty  or  surety  bond 
methods  to  meet  the  financial 
responsibility  requirements,  and  that  no 
other  methods  are  available. 

Amending  the  NPRM  in  order  to 
accept  membership  in  a  P&I  Club  as  a 
$500  million  asset,  and  thus  permit  the 
vessel  owner  and  operator  to  self-insure, 
has  been  a  proposal  frequently 
mentioned  by  vessel  owners  and 
operators  as  well  as  their  P&I  Clubs.  The 
face  value  of  insiutmce  is  not 
considered  an  asset  imder  generally 
accepted  or  other  known  accounting 
principles.  In  addition,  the  Coast  Guard 
would  not  be  assured  that  the  P&I  Clubs 


wrould  provide  the  money  needed  to  pay 
for  the  removal  costs  and  damages  of  an 
oil  spill,  since  the  Clubs  could  invoke 
policy  defenses.  For  example,  as 
indemnity  insiirance,  bankruptcy  of  the 
insured  would  be  a  defenm  to  any 
payment.  That  is.  before  a  P&l  CIj^  ran 
indemnify  a  member  vessel  owner  or 
operator,  the  member  must  first  pay 
removal  costs  and  damages  from  its  own 
resources.  Thus,  when  the  owner  and 
operator  are  bankrupt,  if  the  P&I  Club 
does  not,  or  because  of  its  rules  cannot, 
elect  to  reimburse  the  damaged  parties 
directly,  the  burden  then  would  fall 
upon  the  tax  payer  funded  OSLTF. 

The  fourth  option,  modification  of  the 
proposed  self-insurance  requirements, 
mi^t  allow  some  large,  foreign-based 
corporations  to  self-insure  if  they  chose 
to  do  so.  (Without  United  States 
government  access  to  the  financial 
statements  of  foreign  companies,  it  is 
not  possible  to  determine  the  number  of 
firms  that  could  qualify  under  a 
modified  self-insurance  formula.) 
However,  any  modification  of  the  self- 
insurance  requirements  would  still 
preclude  the  majority  of  United  States 
and  foreign  independent  tank  vessel 
owners  and  operators  from  using  this 
method.  A  substantial  volume  of  oil  is 
shipped  by  independent  foreign  owners 
and  operators.  This  option  places  a 
reliance  on  the  availability  of  foreign- 
based  assets  to  satisfy  removal  costs  and 
damages  claims,  but  there  are 
difficulties  inherent  in  attaching 
foreign-based  assets. 

Dated:  July  15, 1993. 
|.W.  Kime, 

Admiral,  U.S.  Coast  Guard,  Commandant. 
|FR  Doc.  93-17262  Filed  7-19-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  10 
[Docket  No.  930366-3066] 
BIN  0651-AA65 

Crosa-Appeala  In  Patent  and 
Trademark  Offic*  Oiacipiinary 
Proceedinga 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  its  rules 
of  practice  in  practitioner  disciplinary 
proceedings.  The  proposed  rule  change 
provides  for  a  time  period  for  a  party  to 
a  disciplinary  proceeding  to  file  a  cross- 
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appeal,  after  the  other  party  (the 
respondent  or  the  Director  of  the  Office 
of  Enrollment  and  Discipline)  to  the 
proceeding  has  appealed  from  an  initial 
decision  of  the  administrative  law  judge 
to  the  Commissioner.  Currently.  PTO 
rules  do  not  provide  for  a  time  period 
for  filing  a  cross-appeal  in  a  disciplinary 
case.  A  party  in  a  disdplinaiy  case  may 
be  interested  in  appealing  only  if  the 
other  party  has  appealed.  Allowing  a 
time  period  for  filing  a  cross-appeal  will 
give  parties  to  discipUnary  cases  more 
flexibility  after  an  initial  decision  by  the 
administrative  law  judge.  A  party  need 
not  file  a  contingent  appeal  simply  to 
preser\'e  rights  in  the  event  the  other 
party  files  an  appeal. 
DATES:  Written  comments  must  be 
received  on  or  before  August  20, 1993 
to  ensure  consideration.  An  oral  hearing 
will  not  be  conducted. 
ADDRESSES:  Address  written  comments 
to  Box  8,  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231, 
marked  to  the  attention  of  Fred  E. 
McKelvey,  Solicitor.  Written  comments 
will  be  available  for  pubUc  inspection  in 
suite  918,  on  the  9th  floor  of  Crystal 
Park  n,  located  at  2121  Crystal  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  McKelvey  by  telephone  at  (703) 
305-9035  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  8, 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPI^MENTARY  INFORMATION:  Pursuant 
to  37  CFR  10.132  et  seq..  the  Director  of 
the  Office  of  Enrollment  and  Discipline 
within  the  PTO  may  initiate  a 
disciplinary  proceeding  against  a 
practitioner.  If  the  proceeding  is 
contested  by  the  practitioner  and  the 
Director  continues  to  prosecute,  an 
administrative  law  judge  for  the 
Department  of  Conunerce  enters  an 
initial  decision  which  includes  findings 
of  fact,  conclusions  of  law  and  an  order. 
37  CFR  10.154. 

Either  party  to  the  proceeding  may 
appeal  from  the  initial  decision  of  the 
administrative  law  judge  to  the 
Commissioner  within  Uiirty  (30)  days  of 
the  date  of  the  decision.  37  CFR 
10.155(a).  However,  §  10.15S(a)  does  not 
currently  address  the  filing  of  a  cross- 
appeal.  That  is,  no  period  of  time  is 
specified  for  the  non-appealing  party  to 
file  a  cross-appeal. 

With  regara  to  interference 
proceedings,  37  CFR  1.304(a)  addresses 
the  filing  of  cross-appeals  by  stating  in 
pertinent  part  that: 

The  time  for  filing  a  cross-appeal  (to  the 
Court  of  Appeals  for  the  Federal  Circuitl  or 
cross-action  (in  a  district  court]  expires  (1)  14 
days  after  service  of  the  notice  of  appeal  or 


the  summons  and  complaint  or  (2)  two 
months  after  the  date  of  decision  of  the  Board 
of  Patent  Appeals  and  InterfBrences, 
whichever  is  later. 

The  proposed  rule  change  is  similar  to 
the  cross-appeal  authorized  in 
interference  proceedings. 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.),  &cecutive  Coders  12291  and 
12612  and  the  Paperwork  Reduction  Act 
of  1980, 44  U.S.C  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b)).  The  principal  impact  of  the 
proposed  change  is  to  provide  a  time 
period  to  file  a  cross-appeal  in  a  PTO 
disciplinary  proceeding. 

The  PTO  has  determined  that  the 
proposed  rule  change  is  not  a  major  rule 
under  Executive  Order  12291.  The 
annual  effect  on  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers;  individuals:  industries: 
Federal,  state  or  local  government 
agencies;  or  geographic  regions.  There 
will  be  no  significant  eHiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  PTO  has  also  determined  that  this 
notice  has  no  Federalism  implications 
afi'ecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

The  proposed  rule  change  will  not 
impose  a  burden  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq.,  since  no  record  keeping  or 
reporting  requirements  within  the 
coverage  of  ue  Act  are  placed  upon  the 
public. 

List  of  Subjects  in  37  CFR  Part  10 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  and  pursuant  to  the  authority 
contained  in  35  U.S.C.  6,  the  PTO 
proposes  to  amend  37  CFR  part  10  as 
follows,  wherein  deletions  are  indicated 
by  brackets  (( ])  and  additions  by  arrows 
(^  H: 


PART  10-REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  fat  37  CFR 
part  10  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C  SOD;  15  U.S.Q  1123;  35 
U.S.Q6.31.32.41. 

2.  Section  10.155  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S10.15S    Appeal  to  the  CommlsalorMr. 

(a)  Within  thirty  (30)  days  from  the 
date  of  the  initial  decision  of  the 
administrative  law  judge  imder 
§  10.154,  either  party  may  appeal  to  the 
Commissioner.  — »If  an  appeal  is  taken, 
the  time  for  filing  a  cross-appeal  expires 

(1)  14  days  after  service  of  the  appeal  or 

(2)  30  days  after  the  date  of  the  initial 
decision  of  the  administrative  law 
judge,  whichever  is  later.  <-  An  appeal 
-*OT  cross-appeaI<-  by  the  respondent 
will  be  filed  with  the  Director  in 
duplicate  and  will  include  exceptions  to 
the  decisions  of  the  administrative  law 
judge  and  supporting  reasons  for  those 
exceptions.  If  the  Director  files  the 
appeal  — »or  cross-appeal<-,  the  Director 
shall  serve  a  copy  of  the  appeal  — *or 
CToss-appeal«-.  Within  thirty  (30)  days 
after  receipt  of  an  appeal  — *,  cross- 
appeals  or  copy  thereof,  the  other  party 
may  file  a  reply  brief,  in  duplicate  with 
the  Director.  If  the  Director  files  the 
reply  brief,  the  Director  shall  serve  a 
copy  of  the  reply  brief.  Upon  the  filing 
of  an  appeal  — ».  cross-appeal,  if  any,*- 
and  [a]  reply  brief-*s«-.  if  any,  the 
Director  shall  transmit  the  entire  record 
to  the  Commissioner. 

•        •        •        •       • 

Dated:  July  15, 1993. 
Michael  K.  Kirk. 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
(PR  Doc  93-17288  Filed  7-20-43;  8.45  am) 
BiujNO  cooc  mie-i«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  ResourcM  and  ServicM 
Administration 

42  CFR  Part  51a 

RIN090S-AD88 

Maternal  and  Child  Health  Profact 
Granta 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 
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the  Maternal  and  Child  Haahh  (MOD 
Federal  Set-Aside  programs  under 
sectkn  S02(a)  and  502(b)  of  title  V  of 
the  Social  Security  Act. 

This  proposed  rule  would  revise  the 
regulations  to:  Incraase  flexibility  to 
accommodate  changing  policnr  concerns: 
implement  requiiemeats  established 
undOT  the  Omnibus  Biidget 
Reconciliation  Act  of  1989  (OStA  89) 
which  address  collection  of  data  bom 
funded  projects,  and  make  other 
changes  whidi  are  technical  or 
clarifying  in  nature.  This  proposed  rule 
will  bring  the  existing  legulations  up  to 
date  with  current  D^>artment  poUcy 
and  statutory  amendments  made  to 
sections  501(a).  S02(a).  502(b).  and 
506(bX3). 

DATES:  Comments  nnist  be  submitted  on 
or  before  September  20, 1993. 
ADOnCBatt;  All  comments  concerning 
this  propoeed  regulation  should  be 
addressed  to:  Lynn  Squire,  Legislative 
Officer,  Maternal  and  Child  Health 
Bureau.  HRSA,  HHS,  Office  of  Program 
Development,  PaiUawn  Building,  room 
18-20, 5600  ndiera  Lane.  Rockville, 
MD  20857.  Comments  received  timely 
will  be  available  for  public  inspection  at 
the  abova  address  Monday  through 
Friday  8:30  ajn.  to  5  p.m.  as  they  are 
received. 

FOn  FURTHER  aiFORMATION  CONTACTS 
Lynn  Squire,  Legislative  Officer,  at  (301) 
443-2778. 

SUPPLaiCNTARY  aiFORMATlON: 

LBack^wmd 

A  Genera/ 

The  MCH  Federal  Set- Aside  programs 
are  governed  by  sections  502(a)  and 
S02fb)  of  the  Social  Seciirity  Act  (the 
Act)  (42  U.S.C  702(a)  and  702(b)).  as 
amended  by  the  OBRA  89.  This  notice 
or  proposed  rulemaking  (NPRM) 
incorporates  statutory  changes  to  the 
Act  and  accommodates  policy  changes 
within  the  Public  Health  Service 
affecting  MCH  Federal  Set-Aside 
programs  since  publication  of 
implementing  regulations  at  51  FR  7726. 
March  5, 1986.  Section  502(b)(1)(A)  of 
the  Social  Seciirity  Act.  as  amended  by 
OBRA  89,  directs  that  12.75  percent  of 
amoimts  appropriated  for  the  Maternal 
and  Child  Health  Services  Block  Grant 
in  excess  of  $600  million  be  set  aside  by 
the  Secretary  of  Health  and  Human 
Service  (HHS)  for  special  projects, 
termed  Community  Integrated  Service 
Systems  (OSS)  projects,  identified 
under  section  501(a)(3)  of  the  Act  for  the 
development  and  expansion  of: 
Maternal  and  InfiBnt  home  visiting 


programs;  pro-ams  to  increase  the 
numbera  of  obstetricians  and 
pediatricians  participating  in  titles  V 
and  XDC;  integrated  MCH  service 
delivery  systems;  MCH  centera 
operating  under  not-for-profit  hospitals; 
rural  MQi  projects;  and  outpatient  and 
community  based  services  for  children 
«vith  special  health  care  needs.  QSS 
projects  ore  conducted  in  areas  of  hi^ 
infant  mortality  in  coordination  with 
and  in  complement  to  the  State's  MCH 
Services  Block  Grant  Plan.  Assurance  of 
non-federal  matching  funds  at  least 
equal  to  the  amount  provided  under  the 
project  grant  is  required  for  CISS 
projects  involving  the  development  and/ 
or  expansion  of  an  MCH  center  under 
the  direction  of  a  not-for-profit  hospital. 

Of  the  remainder  of  the  total  amount 
appropriated.  IS  percent  of  the  funds 
are  to  be  set  aside  by  the  Secretary  to 
provide  (through  grants,  contracts,  or 
otherwise)  for  awards  authwized  under 
section  502(a):  Special  projects  of 
regional  and  national  significance; 
research  and  training  with  respect  to 
maternal  and  child  health  and  children 
with  special  health  care  needs 
(including  early  intervention  training 
and  services  development):  genetic 
disease  testing,  counseling,  and 
information  development  and 
dissemination  programs;  grants 
(including  funding  for  comprehensive 
hemophilia  diagnostic  treatment 
centera)  relating  to  hemophilia  without 
regard  to  age;  and  screening  of 
newborns  for  sidde  cell  anemia  and 
other  genetic  disordere,  and  follow-up 
services. 

The  federal  set-aside  for  Special 
Projects  of  Regional  and  National 
Significance  (SPRANS)  was  established 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1981  (OBRA  81)  (Pub.  L.  97-35). 

B.  Legislative/Policy  Changes 

(1)  The  legislative  changes  to  tiUe  V 
that  are  incorporated  in  this  update 
include  the  following: 

(a)  Section  9527  of  Uie  Consolidated 
Omnibus  Reconciliation  Act  of  1985 
(COBRA)  (Pid).  L.  99-272)  substituted 
the  term  "Children  with  Special  Health 
Care  Needs"  for  "Crippled  Children". 

(b)  OBRA  89: 

(i)  Subsection  (b)  of  section  6502(a)(3) 
established  the  12.75  percent  set-aside 
for  the  OSS  program  under  section 
502(b); 

(ii)  Subsection  (a)  of  section 
6501(a)(1)  incorporated  applif:able 
objectives  establi^ed  by  the  Secretary 
xinda  the  Public  Health  Service  Act  for 
the  year  2000  into  section  501; 

(iii)  Section  6504(b)  established  new 
reporting  requirements  under  section 


506(a)(3)  on  numbers  of  people  trained 
and/or  served. 

(2)  Policy  changB*  of&cting  title  V 
include  the  following: 

(a)  Focus  on  Healthy  People  2000/ 
Healthy  Children  2000  objectives; 

(b)  Focus  on  culturally  distinct 
populations; 

(c)  Focus  on  appropriate  coordination 
with  primary  care  and  public  health 
activities. 

(3)  Obsolete  HHS  regulations  in  42 
CFR  51a.7  that  are  no  longer  applicable: 

(a)  42  CFR  Port  122.  Healtii  Systems 
Agencies.  Subpart  E:  Health  System 
agency  revie%v8  of  certain  proposed  uses 
of  federal  health  funds; 

(b)  45  CFR  Part  19.  Limitations  on 
payment  or  reimbursement  for  drugs;    . 

(4)  Erroneous  reference  (45  CFR  Part 
50.  Policies  of  general  applicability, 
Subpart  D,  is  corrected  to  read  as 
follows:  42  CFR  Part  50,  Subpart  D. 
Ihibllc  Health  Service  grant  appeals 
procedure). 

C.  Analysis  of  Amendments 

Following  is  a  summary  of  major 
items  in  the  proposed  regulations.  In  all 
sections  of  the  regulations,  references  to 
"crippled  diildren"  are  replaced  with 
"children  with  special  health  care 
needs". 

Section  Sla.l    To  whom  does  this 
regulation  apply? 

The  wording  of  the  title  of  this  section 
is  changed  to  refer  to  "programs."  This 
change  reflects  more  acciuetely  the 
intent  of  the  section.  The  content  of  the 
section  is  expanded  to  include  the  CISS 
program,  which  was  authorized  under 
section  502(b)(1)(A)  of  the  Act  by  OBRA 
89. 

Section  51a.3    Who  is  eligible  to 
apply  for  Federal  Funding? 

This  section  is  amended  to  clarify  and 
more  clearly  distinguish  between 
eligibility  requirements  for  applicants 
for  research,  training,  and  other  grant 
categories  under  the  Federal  Maternal 
and  Child  Health  Set-Aside  program. 

Section  51a.4    How  is  application 
made  for  Federal  funding? 

Wording  changes  are  made  in  this 
section  to  better  describe  the  application 
process  common  to  all  project  categories 
and  to  deieta  nonstatutory  distinctions 
among  project  categories  in  existing 
requirements. 

Section  51a.S    What  criteria  will 
DHHS  use  to  decide  whidi  projects  to 
fond? 

This  section  is  amended  to 
incorporate  into  the  Secretary's  fonding 
decisions  consideration  of  N^CH-related 
Healthy  People  2000  objectives,  as 
required  under  section  501(a)  of  the  Act 
by  OBRA  89.  It  also  incorporates  a 
statutory  fonding  preference  for  certain 
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nSS  project  strategies  in  areas  of  high 
infant  mortality,  as  required  under 
section  502(b)(2)  of  the  Act  by  OBRA  89. 
In  addition,  to  better  reflect  the  diversity 
of  project  categories  for  which 
applications  are  currently  solicited  and 
their  responsiveness  to  cnanging  needs, 
obsolete  and  overly-rigid  evaluation 
criteria  in  the  section  are  replaced.  The 
new  criteria  would  be  consistent  with 
Part  116  of  the  Public  Health  Service 
(PHS)  Grants  Administration  Manual, 
appUcable  to  decisions  on  funding 
awards,  while  increasing  opportunities 
for  the  MCHB  to  develop  criteria  as 
needed  for  specific  project  categories. 
Category-specific  evaluation  criteria  will 
be  published  in  program 
announcements  and/or  application 
guidance.  This  provision  allows  MCHB 
to  adapt  and  respond  to  unique  project 
requirements  or  overarching  agency  and 
puc  obioctivos 

51.a7    What  other  DHHS  regulations 
apply? 

Several  amendments  are  made  to  this 
section.  Errors  in  reference  to  42  CFR 
part  50,  subpart  O  and  in  the  titlia  of  45 
CFR  part  75  are  corrected.  References  to 
both  42  CFR  part  122  and  45  CFR  part 
19  are  deleted  as  obsolete. 

51a.8    What  other  conditions  apply 
to  these  grants? 

This  section  is  added  to  reflect 
additional  conditions  which  grantees 
must  meet.  Requirements  in  paragraph 
(a)  implement  amendments  to  section 
506(a)(3}  of  the  Act  made  by  OBRA  89. 
which  address  evaluations  performed 
and  collection  of  data  from  funded 
projects  regarding  the  number  of 
individuals  served  or  trained,  as 
appropriate.  Paragraph  (a)  also  provides 
for  grantee  reporting  based  on  an  OBRA 


89  amendment  to  section  501(a)  of  the 
Act  which  requires  that  title  V  activities 
address  PHS  Healthy  People  2000 
objectives.  Clearance  of  this  data 
collection  by  the  Office  of  Management 
and  Budget  (0MB)  is  needed  under  the 
Paperwork  Reduction  Act  of  1980. 
Paragraph  (b)  of  this  section  adds  a 
provision  giving  the  Secretary  discretion 
to  impose  such  additional  conditions  on 
grantees  as  he  or  she  views  as  necessary. 
This  clause  appears  in  many  PHS  grant 
guidances  and  is  intended  to  increase 
the  grantor  agency's  ability  to  respond 
to  changing  administrative  and 
programmatic  priorities  or  initiatives. 

n.  Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  proposed  rule  will  impjement 
new  requirements  established  under 
OBRA  89  which  address  data  collection 
from  funded  projects.  The  Department 
beUeves  that  the  resources  required  to 
implement  the  new  requirements  in  this 
proposed  rule  are  minimal.  In 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
Secretary  certifies  that  these  regulations 
will  not  have -a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Department  also  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291; 
therefore,  a  regulatory  impact  analysis  is 
not  required.  The  rule  will  not  exceed 
the  threshold  level  of  $100  million 
established  in  section  (b)  of  Executive 
Order  12291. 

ni.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  must  be 


approved  by  the  Office  of  Management 
and  BudgiJt  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1980.  Proposed  §  Sls.8 
requires  grantees  to  collect  information 
concerning  the  number  of  individuals 
served  or  trained  under  MCH  Federal 
Set- Aside  program  grant  projects, 
evaluations  performed,  and  how  each 
project  relates  to  relevant  PHS  Healthy 
People  2000  objectives.  This  collection 
is  necessary  to  satisfy  requirements 
under  section  506(a)(3)  added  by  section 
6504(b)  of  OBRA  89  for  inclusion  of 
project  impact  information  in  the 
annual  title  V  report  to  Congress  and 
requirements  added  under  section 
501(a)  for  addressing  PHS  Healthy 
People  2000  objectives.  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting,  notification  and 
recordkeeping  burdens.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information.  . 

Title:  SPRANS/QSS  Uniform  Data 
Collection  Instrument. 

Description:  Information  will  be 
collected  from  funded  projects  to  enable 
the  Secretary  to  respond  to 
congressional  reporting  mandates 
required  by  OBRA  89  concerning 
individuals  served  or  trained  by 
projects,  their  responsiveness  to  Healthy 
Children  2000  objectives,  and  their 
evaluation  status. 

Description  of  Respondents: 
Recipients  of  SPRANS  and  OSS  project 
awards. 


ESTIMATED  Annual  Reporting  and  Recordkeeping  Burden 

« 

Section 

Number  o(  re- 
spondents 

Responses  per 
respondent 

Hours  per  re- 
sponse 

Total  hours 

Reporting: 

580 

1 

4 

2.320 

Total  Burden 

2.320 

The  Department  has  submitted  a  copy 
of  this  proposed  rule  to  OMB  for  its 
review  of  the  reporting  and 
recordkeeping  requirements. 
Organizations  and  individuals  desiring 
to  submit  comments  on  these 
information  requirements  should  direct 
them  to  the  agency  official  whose  name 
appears  in  this  preamble  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Allison  Herron 
Eydt,  HRSA  Desk  Officer,  New 


Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

IV.  List  of  SubjecU  in  42  CFR  Part  51a 

Grant  programs-health,  Handicapped, 
Health  care.  Health  professions. 
Maternal  and  child  health. 


Dated;  March  5, 1993. 
Audrey  F.  Manley, 
Acting  Assistant  Secretary  for  Health. 

Approved:  June  IS,  1993. 
Donna  E.  Sbalala, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Secretary  proposes  to 
amend  42  CFR  part  Sla  as  follows: 
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PART  S1»-mOJECT  QRANTS  FOR 
MATBmAL  AND  CHILO  HEALTH 

1  and  2.  The  authority  dtation  for  part 
Sla  i*  raviasd  to  raad  as  Mk>w«: 

Jlulkwif  Sac.  1102  of  tha  Social  Security 
Act.  49  Stat  M7 142  VJ&JC  1302);  wa  S02ta). 
502(bKlKA).  awi  S08(aX3)  of  tha  Sodal 
Sacnrity  Act.  8S  SlaL  •1»-20  (42  V.SjC. 
702(a).  702(bXlXA)  and  706(a)(3)). 

3.  Section  S1a.l  is  revised  to  read  as 
follows: 


fSla.1    To  aMcto  programs 
raguMlen  applyT 

The  rvguktion  in  this  part  applies  to 
grants,  contracts,  and  other 
arrangements  under  section  502(a)  and 
S02{bUl)(A)  of  the  Social  Security  Act. 
as  aniwn<»«*  (42  U.S.C  702(a)  and 
702(b)(1)(A)).  tha  Maternal  and  C3iild 
Health  (MCH)  Federal  Set-Aside  project 
grant  programs.  Section  502(a) 
authorizes  binding  for  special  projects 
of  regional  and  national  significance 
(SPRANS),  research  and  training 
projects  with  respect  to  maternal  and 
child  health  and  children  with  special 
health  care  needs  (Including  early 
intervention  training  and  services 
development):  genetic  disease  testing, 
counseling  and  information  programs; 
comprehensive  hemophilia  diagnostic 
and  treatment  centers;  projects  for 
screening  and  follow-up  of  newborns  for 
sickle  cell  anemia  and  other  genetic 
disorders:  and  special  maternal  and 
child  health  improvement  prt^ects. 
Section  502(bKl)(A)  authorizes  funding 
for  projects  termed  community 
integrated  service  system  (aSS)  projects 
for  the  development  and  expansion  of: 
Maternal  and  infant  health  home 
visiting:  projects  to  increase  the 
paiticipation  of  obstetricians  and 
pediatricians  in  title  V  and  title  XDC 
programs:  integrated  maternal  and  child 
health  service  systems;  maternal  and 
child  health  centers  operating  under  the 
direction  of  not-for-profit  hospitals; 
rural  maternal  and  child  health 
programs:  and  outpatient  and 
community-based  services  programs  for 
children  with  special  health  care  needs. 

4.  Section  51a.3  is  revised  to  read  as 
follows:  I    . 

|51a.3    Who  la  aDgibte  to  apply  for  Federal 
fundtotg7 

(a)  With  the  exception  of  training  and 
research,  as  described  in  paragraph  (b) 
of  this  section,  any  public  or  private 
ratity.  including  an  Indian  tribe  or  tribal 
organization  (as  those  terms  are  defined 
at  25  U.S.C  450b).  is  eligible  to  apply 
for  federal  fanding  under  this  part. 

(b)  Only  public  or  nonprofit  private 
institutions  of  higher  learning  mav 
apply  for  training  grants.  Only  public  or 


nonprofit  institutions  of  higher  learning 
and  pubUc  or  private  nonprofit  agencies 
engaged  in  research  or  in  programa 
relating  to  maternal  and  child  health 
and/or  services  for  children  «vith  special 
health  care  needs  may  apply  for  grants, 
contracts  or  cooperative  agieements  for 
research  in  maternal  and  diild  health 
services  or  in  services  for  children  with 
special  health  care  needs. 

5.  Section  Sla.4  ia  revised  to  read  as 
folUnrs: 

iS1«4    Hoar  la  applloation  made  for 
Federal  hmdbie7 

(a)  An  application  for  funding  under 
the  MCH  Federal  Set-Aside  project  grant 
programs  must  be  submitted  to  the 
Secretary  at  such  time  and  in  such 
manner  as  the  Secretary  may  prescribe. 

(b)  The  application  must  include  a 
budget  and  narrative  plan  of  the  manner 
in  which  the  project  will  meet  each  of 
the  requirements  prescribed  by  the 
Secretary.  The  plan  must  describe  the 
project  in  sufficient  detail  to  identify 
clearly  the  nature,  need,  and  specific 
objectives  of.  and  methodology  for 
carrying  out,  the  project. 

( Approvad  by  the  OfRce  of  Managmnant  and 
BudffBt  uador  control  iuin>bar091S-0050) 

6.  Section  51a.5  is  revised  to  read  as 
follows: 

|51a.S   VMielerftariaHMDHMSuaeto 
decMe  wMdi  proieds  to  fund7 

(a)  The  Secretary  will  determine  the 
allocation  of  funds  available  imder 
sections  S02(a)  and  502(b)(l  KA)  of  the 
Act  for  each  of  the  activities  described 
in§51a.l. 

(b)  Within  the  limit  of  funds 
determined  by  the  Secretary  to  be 
available  for  each  of  the  activities 
described  in  §  Sla.l,  the  Secretary  may 
award  Federal  funding  for  projects 
under  this  part  to  applicants  which  will, 
in  his  or  her  judgment,  best  promote  the 
purpose  of  title  V  of  the  Social  Security 
Act  and  address  achievement  of  Healthy 
Children  2000  objectives.!  taking  the 
following  factors  into  account: 

(1)  The  extent  to  which  the  project 
will  contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs; 


I  HMlth  ChUdra*  2000:  National  HmIiJi 
Promotion  nd  DisasM  Pravenlion  Objectives 
Related  to  Moihen.  InfanU,  Children.  Adolescents. 
and  Youth  is  •  spedal  conpettdiuai  of  hMilk  status 
goals  and  national  iMallh  obiacdva*  aflacting 
mothers,  infants,  childnn.  adolMcaati.  and  youth 
originally  published  in  Healthy  People  2000  in 
September  1990.  Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full  Report:  Stock  No. 
017-001-00474-0  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of  Documents, 
Government  Printing  OfBce,  Washington.  DC 
20402-932S.  (telephone  (202)  783-3238). 


(2)  TIm  extant  to  vrhich  the  project  is 
responsive  to  policy  concerns 
applici4>le  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as  published 
in  program  announcements  or  guidance 
materials. 

(3)  The  extent  to  which  the  estimated 
cost  to  the  Government  of  the  project  is 
reasonable,  considering  the  anticipated 
results: 

(4)  The  extent  to  which  the  project 
personnel  are  wrell  qualified  by  training 
and/or  experience  for  their  roles  in  the 
project  and  the  applicant  organization 
has  adequate  facilities  and  personnel; 
and 

(5)  The  extent  to  which,  insofar  as 
practici^le.  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  objectives. 

(c)  For  QSS  projects  utilizing  any  of 
the  following  strategies,  preference  for 
funding  will  be  given  to  qualiHed 
applicants  in  areas  with  a  high  infant 
mortality  rate  (relative  to  the  latest 
average  infant  mortality  rate  in  the 
United  States  or  in  the  State  in  which 
the  area  is  located): 

(1)  Projects  for  the  development  and 
expansion  of  maternal  and  infant  health 
home  visiting; 

(2)  Projects  to  increase  the 
participation  of  obstetricians  and 
pediatricians  in  title  V  and  title  XIX 
prousms; 

(3)  Integrated  maternal  and  child 
health  service  systems;  maternal  and 
child  health  centers  operating  under  the 
direction  of  not-for-profit  hospitals; 

(4)  Maternal  and  child  health  centers 
op)erating  under  the  direction  of  not-for- 
profit  hospitab:  and 

(5)  Rural  maternal  and  child  health 
programs. 

7.  Section  51a.7  is  revised  to  read  as 
follows: 

|51a.7    What  oltier  DHHS  regulationa 
apply?   . 

(a)  Several  other  DHHS  regulations 
apply  to  awards  under  this  part.  These 
include,  but  are  not  limited  to: 

42  CFR  part  50— Policies  of  general 
applicability: 

Subpart  B-nSterilization  of  persons  in 
federally  assisted  family  planning 
projects. 

Subpart  C — ^Abortions  and  related 
medical  services  in  federally  assisted 
programs  of  the  Public  Health  Service. 

Subpart  E— Maximum  allowable  cost 
for  drugs. 

45  CrR  part  60— Nondiscrimination 
under  programs  receiving  Federal 
assistance  thrau^  the  Department  of 
Health  and  Human  Services— 
EffiBCtuation  of  title  VI  of  the  Civil 
Rights  Act  of  1964. 
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45  CFR  part  81— Practice  and 
piooeduze  tar  hearings  under  part  80  of 
this  title. 

45  CFR  part  84 — Nondiscrimination 
on  the  basis  of  handicap  in  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance. 

45  CFR  part  86— Nondiscrimination 
on  the  basis  of  sex  in  education 
programs  and  activities  receiving  or 
benefiting  from  Federal  financial 
assistance. 

45  CFR  part  91 — ^Nondiscrimination 
on  the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance. 

(b)  In  addition  to  the  above 
regulations,  the  following  apply  to 
projects  funded  thnmgh  grants: 

42  CFR  part  SO— Policies  of  general 
applicability: 

Subpart  D— Public  Health  Service 
grant  appeals  procedure. 

45  CFR  part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board. 

45  CFR  part  74 — ^Administration  of 
grants  to  nonprofit  organizations. 

45  CFR  part  75— Informal  grant 
appeals  procedures. 

•  45  CFR  part  92 — Administration  of 
grants  to  State  and  local  governments. 

8.  Section  Sla.8  is  added  to  read  as 
follows: 

fSlaJ   What  other  eoiMfltlens  apply  to 
these  grants? 

(a)  Recipients  of  project  grants  will  be 
required  to  submit  such  additional 
information  to  the  Secretary  on  an 
annual  basis  as  the  Secretary 
determines,  including: 

(1)  The  number  of  individuals  served 
or  trained,  as  appropriate  imder  the 
project; 

(2)  A  copy  of  any  evaluation 
conducted  by  the  recipient;  and 

(3)  A  list  of  Healthy  Children  2000 
objectives  addressed  by  the  project  and 
data  on  how  the  project  contributed 
toward  meeting  tiie  objectives. 

(b)  The  Secretary  may  at  the  time  of 
award  of  project  grants  under  this  part 
impose  additional  conditions,  including 
conditions  governing  the  use  of 
information  or  consent  forms,  when,  in 
the  Secretary's  judgment,  they  are 
necessary  to  advance  the  approved 
program,  the  interest  of  public  health,  or 
the  conservation  of  grant  funds. 

IFR  Doc  93-17053  Filed  7-20-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Natfonal  Highway  Traffic  Safety  ' 
Administratton 

49CFRPart542 

Poekat  No.  93-63;  Nolioe  1] 
WH  ttZT-ABBT 

Motor  Vahicia  Thaft  Pravanlkw; 
Procaduraa  for  Oalactinq  Una*  Subfact 
to  ThafI  Pravanlion  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  procedures  for  the  selection 
of  new  passenger  motor  vdiicle  lines 
that  are  likely  to  be  high  theft  lines.  This 
notice  proposes  to  require 
manufacturers  to  inform  NHTSA  about 
new  motor  vehicle  lines  that  the 
manufacturers  plan  to  introduce  for  sale 
and  provide  an  analysis  whether  the 
new  line  is  likely  to  be  a  high  or  low 
theft  Jine.  In  adcution,  this  notice 
proposes  amendments  to  implement 
changes  made  by  the  "Anti  Car  Theft 
Act  of  1992"  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
DATES:  Comments  must  be  received  on 
or  before  September  7, 1993. 
ADDRESSES:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  cited  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 
ten  copies  to:  Docket  Section,  room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington  DC  20590.  Dodcet  hoius  are 
bom  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW..  Washington  DC  20590.  Ms.  (key's 
telephone  number  is  (202)  366-1740. 

SUPPt^MENTARY  MFORMATION: 

Motor  Vehicle  Theft  Law  Enforoement 
Act  ofl984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.  98- 
547)  (Theft  Act),  added  Title  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act). 
Pursuant  to  title  VI.  NHTSA 
promulgated  49  CFR  part  541.  titled 
"Federal  Motor  Vehicle  Theft 
Prevention  Standard."  Part  541 
establishes  performance  requirements 
for  inscribing  or  affixing  identification 
niunbers  onto  certain  major  original 
equipment  and  replacement  parts  of 


high  theft  lines  of  passenger  motor 
vbuIcIbs* 

Section  603(a)(2)  of  title  VI  states  that 
the  specific  lines,  and  the  major  parts  of 
the  vehicles  within  such  lines,  that  are 
to  be  subject  to  the  theft  prevaotion 
standard  may  be  selected  by  Mreemeot 
between  a  manufectxuer  and  the  agency. 
If  the  agency  and  manufiKrturar  disagree 
as  to  the  selection,  the  agency  must 
select  the  subject  line  and  parts,  after 
providing  notice  to  the  manufiMituier 
and  an  opportunity  for  written 
comment. 

Section  603(c)  states  that  NHTSA 
"shall,  by  rule,  require  each 
manufacturer  to  provide  information 
necessary  to  select  pursuant  to 
subsection  (a)(2)  the  hi^  theft  lines  and 
major  parts  to  be  subject  to  the 
standard."  (Emphasis  added.)  Howevar, 
as  promulgated  an  August  28, 1985  (50 
PR  34831),  the  agency's  regulations 
regarding  the  selection  of  high  theft 
lines  did  not  require  the  submission  of 
such  information.  Those  regulations, 
which  are  contained  in  part  542,  simply 
set  forth  the  procedures  to  be  ioUowad 
by  those  manufacturers  wdiidi 
voluntarily  choose  to  provide  the 
information  and  toparticipate  in  the 
selection  process.  Ine  rationale  for  not 
including  a  requirement  for  the 
submission  of  the  information  was 
discussed  in  the  )une  20, 1985  notice  of 
proposed  rulemaking  (50  FR  25803) 
proposing  to  establi^  part  542.  In 
essence,  the  agency  anticipated  that  the 
manufacturers  would  cooperate  in 
providing  the  agency  with  their  views 
and  supporting  analyses,  and  that, 
therefore,  there  was  no  need  to  adopt 
such  a  reouirement. 

Under  the  procedures  in  part  542,  the 
manufacturer  wishing  to  participate  in 
the  high  theft  line  selection  procass 
appUes  the  criteria  in  49  CFR  part  541 
appendix  C  in  preparing  its  views  as  to 
which  of  its  passenger  motor  vehicle 
lines  should  oe  selected  as  high-theft 
lines  for  the  purpose  of  the  Theft 
Prevention  Standard.  Section  542.4 
provides  that  betwera  18  to  24  months 
before  the  introduction  of  the  line,  the 
manufacturer  submits  its  views  to  the 
agency,  together  vrith  the  facts  it 
considered  and  supporting  rationale  for 
those  views.  The  agency  independently 
assesses  the  manufacturer's  submission. 
Within  a  specified  time  period,  the 
agency  informs  the  manufacturer  in 
writing  of  its  preliminary  determination 
whether  any  lines  should  be  selected  as 
high  theft  lines,  and  idmtifies  any  low 
theft  lines. 

If  the  manufacturOT  disagrees  with  the 
agency's  preliminary  determination,  it 
may  write  to  the  agency,  requesting  a 
reconsideration.  NHTSA  makes  its  final 
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detannination  within  60  days  of  its 
raceipt  of  the  request  for 
reconsideration.  If  the  agency  does  not 
receive  a  request  for  reconsideration, 
NHTSA's  proliminary  determination 
becomes  mial  45  days  after  the  agency 
sends  the  preliminary  determination 
letter. 

Since  the  establishment  of  part  542, 
some  manu&cturars  have  not 
consistently  notified  the  agency  about 
the  introduction  of  new  lines  within  the 
specified  time  frame  of  18  to  24  months 
before  introduction  of  each  new  line. 
Section  542.4(c)(3)  currently  provides 
that,  upon  receiving  the  evaluations  of 
the  manufK:txuer8,  NHTSA 
independently  evaluates  each  new  line, 
and  preliminarily  determines  whether 
the  line  should  be  high  or  low  theft. 
Delays  by  manufactiuers  in  submitting 
information  about  new  lines  have,  on 
occasion,  prevented  the  agency  from 
making  its  preliminary  determination 
sufficiently  in  advance  of  the 
introduction  of  such  lines  to  permit 
application  of  the  Theft  Prevention 
Standard  to  those  lines  during  their 
introductory  model  year.  In  cmler  for  a 
new  line  to  be  subject  to  the  Standard 
in  its  introductory  year,  it  must  be 
selected  as  high  uiett  not  less  than  6 
months  before  the  beginning  of  that 
model  year.  If  manufacturer 
submissions  are  untimely,  the  agency's 
determinations  are  untimely  as  well 
and,  by  default,  are  applied  to  the 
following  model  year.  Thus,  a  year  of 
coverage  by  the  standard  is  lost. 

Under  §  542.4(c)(3),  the  agency 
attempts  to  make  its  preliminary 
determinations  not  later  than  15  months 
before  the  beginning  of  the  introductory 
model  year.  La  some  instances  when  the 
agenor  has  learned  of  apparent  plans  to 
introduce  a  new  line,  despite  the 
manufacturer's  failure  to  timely  provide 
NHTSA  with  information  about  the  new 
line,  the  agency  has  found  it  necessary 
to  rely  primarily  on  information  from 
trade  publications  (i.e..  Automotive 
News,  Road  and  Track.  Motor  Trend, 
Car  and  Driver,  Consumer  Reports,  etc.) 
to  make  preliminary  determinations  for 
new  car  lines.  Manufacturers  have 
expressed  dissatisfaction  with  agency 
reliance  on  these  sources  because  they 
believe  that  the  information  reported  in 
the  trade  publication  is  inaccurate  and 
out-of-date.  Manufacturers  have  also 
expressed  displeasure  about  agency 
issuance  of  preliminary  determinations 
before  the  manufacturer  notifies  the 
agency  of  its  plans  to  introduce  new 
mies  because  they  perceive  such  agency 
action  to  be  an  attempt  to  second  guess 
the  manufacturer  about  the  timing  of  the 
introduction  of  new  model  lines,  or 
prevent  the  manufacturer  from  having 


input  into  the  determination.  However, 
the  agency  has  had  to  act  on  its  own 
initiative  in  such  instances  because  the 
manufacturers  did  not  notify  the  agency 
within  the  specified  period  of  18  to  24 
months  before  the  introduction  of  their 
new  lines. 

Accordingly,  the  agency  proposes  to 
implement  section  603(c)  of  the  Cost 
Savings  Act  by  requiring  that  a 
manuractiuer  submit,  for  eadi  of  its 
planned  lines,  information  relevant  to 
the  criteria  set  forth  in  appendix  C  of 
part  541.  The  agency  also  proposes  that 
a  manufacturer  be  requirea  to  submit 
such  information  not  less  than  18 
months  before  introduction  of  the 
planned  line.  The  agency  proposes  to 
permit  submission  of  the  information 
prior  to  24  months  before  the 
introduction  of  the  planned  line,  in 
order  to  provide  as  much  flexibility  to 
manufacturers  as  possible. 

The  agency  believes  that  requiring 
manufactxuers  to  submit  the  necessary 
information  would  provide  the  agency 
with  more  timely  submissions  of 
accurate  and  up-to-date  data  to  evaluate. 
This  would  enable  the  agency  to  select 
more  effectively  and  efficiently  (by 
agreement  with  the  manufacturer,  if 
possible)  those  new  lines  likely  to  have 
a  high  theft  rate.  Also,  since  the 
information  would  be  provided  directly 
to  the  agency  by  the  manufacturer,  any 
need  for  the  agency  to  rely  upon  trade 
reporting  would  presumably  be 
eliminated. 

In  order  to  provide  manufacturers 
with  lead  time  to  comply  with  the  new 
mandatory  procedures,  the  agency 
proposes  to  permit  voluntary 
submission  of  information  for  lines  that 
are  introduced  before  model  year  1997, 
and  reqmre  compliance  with  the 
mandatory  procedures  for  those  lines 
introduced  in  the  1997  or  subsequent 
model  years.  Similar  proposals 
regarding  voluntary  and  mandatory 
submission  of  information  are  proposed 
with  respect  to  low  theft  new  lines  with 
a  majority  of  major  parts 
interchangeable  with  those  of  a  high 
theft  line. 

NHTSA  bases  its  tentative  selection  of 
model  year  1997  as  the  first  year  for 
which  it  would  be  mandatory  to  submit 
information  pursuant  to  part  542  on  the 
following  time  considerations.  The 
agency  anticipates  that,  if  made  final, 
the  rule  amending  part  542  would  be 
published  in  the  Federal  Register  by  the 
spring  of  calendar  year  1994.  A  final 
rule  published  in  the  spring  of  1994. 
and  made  effective  thirty  days  after 
publication,  would  provide  ample  time 
for  manufecturers  of  vehicles  to  be 
introduced  in  model  year  1997  (even  for 
vehicles  to  be  introduced  in  the  early 


summer  of  1996)  to  prepare  and  submit 
the  required  information  not  later  than 
18  months  before  the  begiiming  of 
model  year  1997. 

NHTSA  also  proposed  to  remove  from 
part  542  outdated  information  about 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
designation  of  likely  high  or  likely  low 
theft  status  for  vehicle  lines  introduced 
before  April  24. 1986  (i.e.,  pre-standard 
car  lines).  April  24, 1986  is  the  effective 
date  of  part  541,  the  Theft  Prevention 
Standard.  Since  all  new  lines  that 
would  be  subject  to  the  proposed 
procedures  in  this  notice  are  post- 
standard  lines  (i.e.,  lines  introduced 
after  April  24, 1986),  the  agency  has 
tentatively  concluded  it  is  appropriate 
to  remove  the  outdated  references  to 
lines  introduced  before  April  24, 1986. 

Anti  Car  Theft  Act  of  1992 

The  "Anti  Car  Theft  Act  of  1992" 
(ACTA),  which  became  law  on  October 
25. 1992,  is  a  comprehensive  attack  on 
automotive  theft  and  fraud.  The  ACTA 
strengthens  Federal  penalties  for  motor 
vehicle  theft,  armed  robbery  of  motor 
vehicles,  and  motor  vehicle  titling 
fraud.  In  addition  to  these  new 
provisions,  the  ACTA  amended  title  VI 
"Theft  Prevention"  of  the  Cost  Savings 
Act. 

Title  VI  was  amended  to  redefine 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6,000  pounds  gross  vehicle  weight  or 
less."  (See  section  601(1)  of  title  VI.) 
Before  the  amendment  of  title  VI, 
"passenger  motor  vehicle"  was  defined 
for  the  purposes  of  title  VI  to  include 
passenger  cars  only.  The  effect  of  the 
redefinition  is  that  certain  light-duty 
truck  lines  and  multipiupose  passenger 
vehicle  lines  may  be  determined  to  be 
likely  high  theft  vehicles,  and  thus,  may 
be  subject  to  the  parts  marking 
requirements  of  the  Theft  Prevention 
Standard. 

Since  part  542  specifies  procediues 
for  how  new  "lines"  are  to  be 
determined  as  high  or  low  theft  without 
making  any  reference  to  "passenger 
cars,"  that  part  need  not  be  amended  to 
make  its  procedures  applicable  to  light 
duty  trucks  and  multipurpose  passenger 
vehicles. 

The  agency  draws  special  attention  to 
part  542 's  section  on  procedures  for 
selecting  low  theft  new  lines  with  a 
majority  of  major  parts  interchangeable 
with  those  of  a  high  theft  line.  Before 
the  amendment  of  title  VI, 
interchangeability  of  major  parts  in  lines 
meant  interchangeability  among  major 
parts  of  other  passenger  car  lines.  With 
the  broader  definition  of  "passenger 
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motor  vehicle,"  manufKbiren  and 
^4HTSA  must  leview  inteicbangeability 
of  major  parts  among  all  three  vdiicle 
classificatiaos  (i.e..  passenger  cars,  and 
certain  light-duty  trucks  and 
multipurpose  passenger  vehicles). 

For  the  reesrais  previously  discussed, 
manufecturers,  lesponsihility  to  review 
interchangeaUlity  of  major  parts  among 
vehide  classifications  is  voluntary  for 
low  theft  vehicle  liens  introduced  before 
model  year  1997.  For  low  theft  vehicle 
lines  introduced  in  model  year  1997  and 
thereafter,  manufacturers  are  required  to 
review  interchangeability  of  ma)or  parts 
among  vehicle  classificaticms,  and  are 
required  to  submit  the  resuhs  of  such 
review  to  NHTSA. 

NHTSA  intends  to  begin  its 
independent  review  of 
interchangeability  of  major  parts  among 
vehicle  classifications  when  it  makes 
final  the  new  median  theft  rate  based  on 
1990  and  1991  theft  data.  This  new 
median  theft  rate  was  mandated  in  the 
Anti  Car  Theft  Act  of  1992.  (See  section 
603  of  the  title  VI.)  NHTSA  intends  to 
publish  the  final  median  theft  rate  by 
December  1993.  NHTSA's  review  will 
apply  to  low  theft  vehicle  lines 
introduced  after  the  calendar  years 
1990/1991  median  theft  rate  has  been 
made  final.  In  conducting  its 
independent  review,  NHTSA  will  rely 
for  information  on  publicly  available 
sources  such  as  the  automotive  industry 
publications  mentioned  earlier  in  this 
notice,  on  owners'  manuals  for  different 
motor  vehicles,  and  on  repair  manuals 
published  by  motor  vehicle 
manufacturers. 

This  proposed  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2020),  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act,  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Regulatory  Impacts 

A.  Executive  Order  12291 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meening  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures.  If  adopted  as  a  final 
rule,  the  agency  estimates  there  would 
be  minimal  reporting  costs  imposed  on 
manufacti^'ers  of  passenger  motor 
vehicles.  The  agency  estimates  that  the 


annual  cost  per  manufacturer  per  year  to 
report  on  new  vriiicle  lines  is  $2,000. 
The  agency  estimates  that  the  cost  to  all 
affected  manufacturers  totals  $56,000 
per  year.  These  dollar  figures  are  only 
a  minuscule  fraction  of  the  threshold  of 
$100  million  for  classifying  a 
rulemaking  action  as  "major**  under  the 
Executive  Order. 

The  biuden  on  manufactiuers  of  light- 
duty  trucks  and  multipurpose  passenger 
vehicles  would  be  minimal  because 
relatively  few  new  light-duty  truck  and 
multipurpose  passenger  vehicle  lines 
are  introauced  in  any  year.  The 
additional  burden  on  manufacturers 
with  respect  to  passenger  cars,  as  a 
result  of  mandatory  reporting,  would 
also  be  minimal  because  most 
manufacturers  are  already  providing 
new  car  line  information  on  a  volxmtary 
basis. 

Since  there  would  be  little  additional 
reporting  cost,  NHTSA  does  not  believe 
that  this  proposed  rulemaking  would 
affect  the  impacts  described  in  the 
regulatory  evaluation  prepared  for  the 
proposal  setting  forth  the  substantive 
requirements  of  part  541.  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepeired  for  this  proposed  rule. 
Interested  persons  may  wish  to  examine 
the  regulatory  evaluation  that  was 
prepared  for  the  proposed  rule  setting 
forth  the  substantive  requirements  of 
part  541.  Copies  of  that  evaluation  have 
been  placed  in  Dodcet  No.  T84-01 ; 
Notice  4,  and  may  be  obtained  in 
writing  to:  National  Highway  Traffic 
Safety  Administration,  Docket  Section, 
room  5109,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

B.  Small  Business  Impacts 

The  agency  has  also  considered  the 
eff'ects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  etseq.).  Tlie  definition  of  small 
business  for  those  concerns  that  may  be 
affected  by  this  rulemaking  action  are 
found  at  13  CFR  part  121  under 
Standard  Industrial  Classification  (SIC) 
Code  3711,  manufecturers  of  "Motor 
Vehicles  and  Passenger  Car  Bodies."  For 
SIC  Code  3711.  the  SBA  establishes  an 
average  of  fiewer  than  1,000  employees 
during  the  preceding  12  months  as  the 
size  standard  for  smiall  business.  I 
certify  that  this  proposed  rule  would 
not,  if  promulgated  as  a  final  rule,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rationale  for  this  certification  is  that 
the  reporting  costs  would  be  minimal 
and  almost  none  of  the  manufacturers  of 
passenger  motor  vehicles  that  would  be 
subject  to  this  rule  would  be  considered 
a  small  business,  a  small  non-profit 


organizatimi,  ore  small  governmental 
entity  as  defined  by  the  SBA. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as 
a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quality  (rftbe 
human  environment. 

D.  Paperwork  Reduction  Act 

The  procedures  in  this  proposed  rule 
for  manufacturers  to  submit  preliminary 
decisions  to  NHTSA  are  considered  to 
be  information  collection  rsquiraments. 
as  that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  part  542 
have  been  submitted  to  and  approved  by 
the  OMB  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  No.  2127-0539  ("Procedures  for 
selecting  lines  to  be  covered  by  the  theft 
prevention  stai.dard")  and  has  been 
approved  for  use  through  August  31, 
1995. 

E.  Federalism 

This  action  has  beoi  analyzed  in 
accordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Public  Comments 

Interested  posons  are  invited  to 
submit  comments  on  the  proposal,  h  is 
reaiiested  but  not  required  that  10 
copies  be  submitted. 

Comments  must  not  exceed  15  pages 
in  length.  (See  49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limilaiion  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  rommenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fi-om  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
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forth  the  information  specified  in  the 

agency's  confidential  busineM  

informatioo  regulation.  (See  49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  data  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  forther 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  materials. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  542 

Administrative  practice  and 
procedure,  National  Highway  Traffic 
Safiaty  Administration,  reporting 
requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  542  be 
rev^Md  to  read  as  follows:     | 

PART  542— PROCEDURES  POR 
SELECTINQ  LINES  TO  BE  COVERED 
BY  THE  THEFT  PREVENTION 
STANDARD 


542.1  Procedures  for  selecting  new  lines 
that  are  likely  to  have  high  theft  rates. 

542.2  Procedures  for  selecting  low  theft 
new  lines  with  a  majority  of  maior  parts 
interchangeable  with  those  of  a  hi^ 
dMftUne. 

AadMrity:  15  U.S.C.  2021.  2022.  and  2023; 
delegation  of  authority  at  49  CFR  1.50. 


9542ii    Proceome  fof  SMSctlnQ  new  linee 
tfMt  sfs  Nkwy  to  neve  MQit  theil  rates* 

(a)  Scope.  This  section  sets  forth  the 
procediires  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  new 
line  is  likely  to  have  a  theft  rate  above 
the  median  theft  rate. 

(b)  Application.  These  procedures 
apply  to  each  manufecturer  that  plans  to 
introduce  a  new  line  into  commerce  in 
the  United  States  on  or  after  April  24, 
1986  and  to  each  of  those  new  lines. 


(c)  Procedures. 

(1)  (i)  For  each  line  introduced  before 
the  1997  model  year,  each  manufacturer 
uses  the  criteria  in  appendix  C  of  part 
541  of  this  chapter  to  evaluate  eacn  new 
line  and  to  conclude  whether  the  new 
line  is  likely  to  have  a  theft  rate 
exceeding  the  median  theft  rate 
established  for  calendar  years  1990  and 
1991. 

(ii)  For  each  line  introduced  in  the 
1997  or  subsequent  model  years,  each 
manufacturer  shall  use  the  criteria  in 
appendix  C  of  part  541  of  this  chapter 
to  evaluate  each  new  line  and  to 
conclude  whether  the  new  line  is  likely 
to  have  a  theft  rata  exceeding  the 
median  theft  rate. 

(2)  (i)  For  each  new  line  to  be 
introduced  before  the  1997  model  year, 
the  manufacturer  submits  its 
evaluations  and  conclusions  made 
under  paragraph  (c)(l)(i)  of  this  section, 
together  with  the  underlying  factual 
information,  to  NHTSA  not  less  than  18 
months  before  the  date  of  introduction. 
The  manufacturer  may  request  a 
meeting  with  the  agency  to  further 
explain  the  bases  for  its  evaluations  and 
conclusions. 

(ii)  For  each  new  line  to  be  introduced 
in  the  1997  or  subsequent  model  years, 
the  manufacturer  shall  submit  its 
evaluations  and  conclusions  made 
under  paragraph  (c)(l)(ii)  of  this  section, 
together  with  the  underlying  factual 
information,  to  NHTSA  not  less  than  18 
months  before  the  date  of  introduction. 
The  manufacturer  may  request  a 
meeting  with  the  agency  during  this 
period  to  further  explain  the  bases  for 
its  evaluations  and  conclusions. 

(3)  Within  90  days  after  its  receipt  of 
the  manufacturer's  submission  under 

{>aragraph  (c)(2)  of  this  section,  or  not 
ater  than  15  months  before  the 
introduction  of  eech  new  line, 
whichever  is  sooner,  the  agency 
independently  evaluates  the  new  line 
using  the  criteria  in  appendix  C  of  part 
541  of  this  chapter  and,  on  a 
preliminary  basis,  determines  whether 
the  new  line  should  or  should  not  be 
subject  to  §  541.2  of  this  chapter. 
NHTSA  informs  the  manufacturer  by 
letter  of  the  agency's  evaluations  and 
determinations,  together  with  the 
factual  information  considered  by  the 
agencyin  making  them. 

(4)  'The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  shall  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(3).  The 
request  shall  include  the  facts  and 
arguments  underlying  the 
manufacturer's  objections  to  the 


agency's  preliminary  determinations. 
During  this  30-day  period,  the 
manuracturer  may  also  request  a 
meeting  with  the  agency  to  discuss 
those  objections. 

(5)  Each  of  the  agency's  preliminary 
determinations  under  paragraph  (c)(3) 
shall  become  final  45  days  after  the 
agency  sends  the  letter  specified  in 
paragraph  (c)(3)  xmless  a  request  for 
reconsideration  has  been  received  in 
accordance  with  paragraph  (c)(4)  of  this 
section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  within  60  days  of  its 
receipt  of  the  request.  NHTSA  informs 
the  manufacturer  by  letter  of  those 
determinations  and  its  response  to  the 
request  for  reconsideration. 

fS42^    Procedures  for  aslecting  low  theft 
ftew  linee  wHh  a  majority  of  maior  parts 
Interchangeable  with  those  of  a  high  theft 
line. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle  ^ 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  new 
lines  that  will  be  likely  to  have  a  low 
theft  rate  have  major  parts 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  line  having  or 
Ukely  to  have  a  high  theft  rate. 

(b)  Application.  These  procedures 
apply  to: 

u)  Each  manufacturer  that 
produces — 

(i)  At  least  one  passenger  motor 
vehicle  line  that  has  been  or  will  be 
introduced  into  commerce  in  the  United 
States  and  that  has  been  listed  in 
appendix  A  of  part  541  of  this  chapter 
or  that  has  been  identified  by  the 
manufacturer  or  preliminarily  or  finally 
determined  by  NHTSA  to  be  a  high-theft 
line  under  §  542.1,  and 

(ii)  At  least  one  passenger  motor 
vehicle  line  that  will  be  introduced  into 
commerce  in  the  United  States  on  or 
after  April  24, 1986  and  that  the 
manufacturer  identifies  as  likely  to  have 
a  theft  rate  below  the  median  theft  rate; 
and 

(2)  Each  of  those  likely  submedian 
theft  rate  lines. 

(c)  Procedures. 

(1)  (i)  For  each  line  that  is  to  be 
introduced  before  the  1997  model  year 
and  that  a  manufacturer  identifies  under 
appendix  C  as  likely  to  have  a  theft  rate 
below  the  median  rate,  the  manufacturer 
identifies  how  many  and  which  of  the 
major  parts  of  that  line  will  be 
interchangeable  with  the  covered  major 
parts  of  any  other  of  its  lines  that  has 
been  listed  in  appendix  A  of  part  541  of 
this  chapter  or  iaentified  by  tne 
manufacturer  or  preliminarily  or  finally 
determined  by  the  agency  to  be  a  high 
theft  line  under  §  542.1. 
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(ii)  For  each  new  line  that  is  to  be 
introduced  in  the  1997  or  subsequent 
model  years  and  that  a  manufacturer 
identifies  \mder  appendix  C  as  likely  to 
have  a  theft  rate  below  the  median  rate, 
the  manufacturer  shall  identify  how 
many  and  which  of  the  major  parts  of 
that  line  will  be  interchangeable  with 
the  covered  ma}or  parts  of  any  other  of 
its  lines  that  has  been  Usted  in  appendix 
A  of  part  541  of  this  chapter  or 
identified  by  the  manufacturer  or 
preliminarily  or  finally  determined  by 
the  agency  to  be  a  high-theft  line  under 
§542.1. 

(2)  (i)  If  the  manufacturer  concludes 
that  a  new  line  that  is  to  be  introduced 
before  the  1997  model  year  has  a  likely 
submedian  theft  rate  and  will  have 
major  parts  that  are  interchangeable 
with  a  majority  of  the  covered  major 
parts  of  a  high  theft  line,  the 
manufacturer  determines  whether  all 
the  vehicles  of  those  lines  with  likely 
submedian  theft  rates  and 
interchangeable  parts  will  account  for 
more  than  90  percent  of  the  total  annual 
production  of  all  of  the  manufacturer's 
lines  with  those  interchangeable  parts. 

(ii)  If  the  manufacturer  concludes  that 
a  new  line  that  is  to  be  introduced  in  the 
1997  or  subsequent  model  years  has  a 
Ukely  submedian  theft  rate  and  will 
have  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  high  theft  line, 
the  manufacturer  shall  determine 
whether  all  the  vehicles  of  those  lines 
with  likely  submedian  theft  rates  and 
interchangeable  parts  will  accoimt  for 
more  than  90  percent  of  the  total  annual 
production  of  all  of  the  manufacturer's 
lines  with  those  interchangeable  parts. 

(3)  (i)  For  new  lines  to  be  introduced 
before  the  1997  model  year,  the 
manufacturer  submits  its  evaluations 
and  identifications  made  under 
paragraphs  (c)(l)(i)  and  (2)(i)  of  this 
section,  together  with  the  underlying 
factual  information,  to  NHTSA  not  more 
than  24  months  before  introduction  of 
the  new  line  and  not  less  than  18 
months  before  the  date  of  introduction. 
During  this  period,  the  maniifacturer 
may  request  a  meeting  with  the  agency 
to  further  explain  the  bases  for  its 
evaluations  and  conclusions. 

(ii)  For  new  lines  to  be  introduced  in 
the  1997  and  subsequent  model  years, 
the  manufacturer  shall  submit  its 
evaluations  and  conclusions  made 
under  paragraphs  (c)(l)(ii)  and  (2)(ii)  of 
this  section,  together  with  the 
underlying  factual  information,  to 
NHTSA  not  less  than  18  months  before 
the  date  of  introduction.  During  this 
period,  the  manufacturer  may  request  a 
meeting  with  the  agency  to  further 


explain  the  bases  for  its  evaluations  and 
conclusions. 

(4)  Within  90  days  after  its  receipt  of 
the  manufacturer's  submission  under 

{>aragraph  (c)(2)  of  this  section,  or  not 
ater  than  15  months  before  the 
introduction  of  each  new  line, 
whichever  is  sooner,  the  agency 
considers  that  submission,  if  any,  and 
independently  makes,  on  a  preliminary 
basis,  the  determinations  of  those  lines 
with  likely  submedian  theft  rates  which 
should  or  should  not  be  subject  to 
§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  preliminary  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  imder 
paragraph  (c)(4)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  imder  paragraph  (c)(4) 
informing  it  of  the  agency's  evaluations 
and  preliminary  determinations.  The 
request  must  include  the  facts  and 
arguments  imderljdng  the 
manufactiirer's  objections  to  the 
agency's  preliminary  determinations. 
During  this  30-day  period,  the 
manufactiu^r  may  also  request  a 
meeting  with  the  agency  to  discuss 
those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  made  under  paragraph 
(c)(4)  of  this  section  becomes  final  45 
days  after  the  agency  sends  the  letter 
specified  in  that  paragraph  imless  a 
request  for  reconsideration  has  been 
received  in  accordance  with  paragraph 
(c)(5)  of  this  section.  If  such  a  request 
has  been  received,  the  agency  makes  its 
final  determinations  wiOiin  60  days  of 
its  receipt  of  the  request.  NHTSA 
informs  the  manufacturer  by  letter  of 
those  determinations  and  its  response  to 
the  request  for  reconsideration. 

Issued  on:  July  15, 1993. 
Barry  Felricc. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  93-17252  Filed  7-20-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

50  CFR  Part  24 
RIN 1018  AB28 

Endangered  and  Threatened  Wlldllta 
and  Planta;  Oeaignated  Ports  for 
Usted  Plants 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(the  Service)  proposes  to  amend  the 
regulations  that  estabUsh  designated 
ports  for  the  importation,  exportation, 
and  reexportation  of  plants  by  adding 
the  U.S.  E)epartment  of  Agriculture 
(USDA)  ports  at  Mobile,  AL.  Savannah, 
GA,  Baltimore,  MD,  Morehead  Qty  and 
Wihnington,  NC.  Philadelphia,  PA. 
Charleston,  SC,  and  Norfolk,  VA,  as 
designated  ports  for  the  importation  of 
logs  and  lumber  from  trees  that  are 
listed  as  endangered  or  threatened, 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (the  Act),  or  listed 
under  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  The  Service 
also  proposes  to  designate  the  USDA 
port  at  Wilmington,  NC,  as  a  port  for  the 
exportation  of  Venus  flytrap  (Dhnaea 
muscipula)  plants.  The  USDA  has 
adequate  facilities  and  personnel  at 
these  ports  to  qualify  the  ports  as 
designated  ports  for  the  importation, 
exportation,  and  reexportation  of  plants 
under  the  terms  of  the  Act  and  CITES. 
The  addition  of  these  nine  ports  to  the 
Ust  of  designated  ports  would  focilitate 
trade  and  Uie  enforcement  of  the  Act 
and  CITES. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1993.  Requests 
for  a  public  hearing  must  be  received  by 
September  3, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director.  U.S.  Fish  and  WildlifiB 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Comments  and  materials  may  be  hand- 
delivered  to  the  same  address  between 
the  houra  of  8  a.m.  and  4  p.m. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  430,  Arlington,  Virginia 
22203,  telephone  (703)  358-2095. 

SUPPLEMENTARY  MFORMATION: 
Background 

The  Endangered  Species  Act  of  1973. 
as  amended  (the  Act),  requires,  among 
other  things,  that  plants  be  imported, 
exported,  or  reexported  only  at 
designated  ports  or,  under  certain 
limited  circxunstances,  at  nondesignated 
ports.  Section  9(f)  of  the  Act  (16  U.S.C 
1538(f))  provides  for  the  designation  of 
ports.  Under  section  9(0(1).  the 
Secretary  of  the  Interior  (the  Secretary) 
has  the  authority  to  establish  designated 
ports  based  on  a  finding  that  such  an 
action  would  facilitate  enforcement  of 
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the  Act  and  reduce  tbe  coats  of  that 
enforceinsnt  Hie  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
Convention  on  Intemational  Trade  in 
Endangered  Spedes  of  Wild  Faima  and 
Flora  (CITES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act 
or  listed  under  CITES.  ^^ 

The  regulations  ctHitained  in  50  CFR 
part  24,  "Importation  and  Exportation  of 
Plants,"  are  for  the  purpose  of 
establishing  ports  for  the  importation, 
exportation,  and  reexportation  of  plants. 
Plants  that  are  listed  as  andangercKl  or 
threatened  in  50  CFR  17.12  or  are  listed 
in  the  appendices  to  CITES  in  50  CFR 
23.23  ara  required  to  be  accompanied  by 
documantation  and  may  be  imported, 
exported,  or  reexported  only  at  one  of 
the  15  USDA  ports  listed  in  $  24.12(a)  of 
the  regulations.  Certain  other  USDA 
ports  are  designated  for  the  importation, 
exportation,  or  reexportation  of  specific 
listed  plants.  Section  24.12(e)  of  the 
regulations  contains  a  list  of  87  USDA 
ports  that  are,  for  the  purposes  of  the 
Act  and  CITES,  designated  ports  for  the 
importation,  exportation,  and 
reexportation  of  plants  that  are  not 
listed  as  endangered  or  threatened  or 
under  CITES.  (The  USDA  regulations  in 
7  CFR  319.37  contain  additional 
prohibitions  and  restrictions  governing 
the  importation  of  plants  through  those 
87port8.) 

For  the  purposes  of  its  enforcement  of 
the  Act  and  CITES,  the  Service  requires 
that  a  pOTt  have  personnel  with 
expertise  in  identifying  endangered  or 
threatened  plants,  and  CITES  listed 
plants,  to  ensure  that  such  plants  are 
properly  identified  by  their 
accompanying  documentation.  A  port 
must  also  possess  adeouate  fedlities  for 
holding  live  plants  and  plant  material, 
since  plants  are  subject  to  seizure  if 
imported,  exported,  or  reexported  in 
violation  of  the  Act  or  CITES.  The 
Service  further  reouires  that,  whenever 
possible,  ports  be  located  to  coincide 
with  established  patterns  of  plant  trade 
in  order  to  help  reduce  shipping  costs. 

Importatioa  of  Logs  and  Lumber  From 
Listed  Tr 
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The  USDA  ports  at  Mobile.  AL. 
Savannah.  CA,  Baltimore,  MD, 
Morriieed  Qty  and  Wilmington,  NC, 
Philadelphia.  PA,  Charleston.  SC  and 
Norfolk.  VA,  ara  currently  designated 
ports  for  the  importation,  exportation, 
and  reexportation  of  plants  tnat  are  not 
listed  a<  endangered  or  threatened  or 
under  CITES,  "uie  Service  has  been 
asked  to  farther  designate  those  ports  as 


f torts  for  the  importatim  of  logs  and 
umber  firom  trees  listed  as  endangered 
or  threatened  or  under  CITES.  Logs  and 
lumber  from  listed  trees  may  currently 
be  imported  only  through  one  of  the  15 
USDA  ports  dedgnated  for  the 
importation*  exportation,  or 
reexportation  of  endangered  or 
threatened  plants  or  CITES  listed  plants. 
Importers  willing  to  import  logs  and 
lumber  from  listed  trees  into  ports  on 
the  east  coast  of  the  United  States  may 
only  use  Hoboken,  N],  or  Miami,  FL. 
Importers  wishing  to  import  logs  and 
liunber  froon  listed  trees  into  U.S.  ports 
on  the  Gulf  of  Mexico  have  only 
Brownsville  and  Houston.  TX.  and  New 
Orleans.  LA. 

After  consultations  with  the  USDA. 
the  Service  has  determined  that  the 
USDA  ports  at  Mobile,  AL.  Savannah, 
GA,  Baltimore,  MD.  Morehead  City  and 
Wilmington,  NC  Philadelphia,  PA. 
Charleston.  SC,  and  Norfolk,  VA. 
possess  adequate  facilities  and 
personnel  to  carry  out  enforcement 
activities  related  to  the  Act  and  CITES. 
Additionally,  these  locations  appear  to 
coincide  with  established  patterns  of 
trade.  Therefore,  the  Service  proposes  to 
establish  these  ports  as  designated  ports 
for  the  importation  of  logs  and  lumber 
from  listeo  trees. 

Exportation  of  Venus  Fl3ftrap 

The  Venus  flytrap  (Dionaea 
muscipiila)  was  added  to  Appendix  II  of 
CITES  during  the  eighth  meeting  of  the 
Conference  of  Parties  to  CITES,  which 
was  held  March  2-13, 1992,  in  Kyoto, 
Japan.  The  addition  of  the  Venus  flytrap 
to  Appendix  II  became  effective  on  June 
11, 1992.  Appendix  11  includes  species 
that,  although  not  necessarily 
threatened  with  extinction,  may  become 
so  unless  trade  in  them  is  strictly 
controlled. 

Now  that  the  Venus  flytrap  has  been 
added  to  Appendix  II,  the  plant  may  be 
exported  only  through  one  of  the  15 
USDA  ports  designated  for  the 
importation,  exportation,  or 
reexportation  of  plants  listed  as 
endangered  or  threatened  or  under 
CITES.  The  Venus  flytrap  occurs  chiefly 
in  North  Carolina  and  is  also  found  in 
South  Carolina,  but  the  nearest  ports 
through  which  the  plant  may  currently 
be  exported  are  Miami,  FL,  and 
Hoboken,  NJ.  Therefore,  the  State  of 
North  Carolina  and  some  exporters  of 
the  Venus  flytrap  have  requested  that 
the  Service  establish  the  USDA  port  at 
Wilmington,  NC,  as  a  designated  port 
for  the  exportation  of  the  Venus  flytrap. 

After  consultations  with  the  USDA, 
the  Service  has  determined  that  the 
USDA  port  at  Wilmington,  NC, 
possesses  adequate  facilities  and 


personnel  to  carry  out  enforcement 
activities  related  to  the  Act  and  CITES. 
Additionally,  the  location  appears  to 
coincide  with  established  patterns  of 
trade.  Therefore,  the  Service  proposes  to 
add  Wilmington.  NC  as  a  designated 

Sort  for  the  exportation  of  the  Venus 
ytrap. 

Miscellaneous 

In  addition  to  the  proposed  changes 
set  forth  above,  we  correct  a 
typographical  error  in  the  list  of  USDA 
ports  currently  found  in  §  24.12(e). 

Requests  for  Public  Hearing 

Section  9(f)(1)  of  the  Act  provides  that 
any  person  may  reouest  an  opportimity 
to  comment  at  a  public  hearing  before 
the  Secretary  confers  designated  port 
status  on  any  port.  Accordingly,  the 
Service  will  accept  public  hearing 
requests  within  45  days  of  the 
publication  of  this  proposed  rule,  lliese 
requests  should  be  sent  to  the  Office  of 
Management  Authority  address  listed  in 
the  "ADDRESSES"  section  of  this 
document. 

Executive  Order  12291  and  RegBUtoiy 
Flexibility  Act 

The  Service  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12291,  and  has  determined  that  it 
is  not  a  "major  rule."  The  Service  has 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
cause  a  significant  adverse  efiiect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Service  believes  that  establishing 
the  USDA  ports  at  Mobile,  AL, 
Savannah,  GA.  Baltimore.  MD. 
Morehead  City  and  Wilmington,  NC 
Philadelphia.  PA,  Charleston,  SC,  and 
Norfolk,  VA,  as  designated  ports  for  the 
importation  of  logs  and  lumber  from 
trees  listed  as  endangered  or  threatened 
or  under  CITES  would  have  a  positive 
economic  impact.  These  ports  are  major 
ports  of  entry  for  logs  and  lumber,  but 
they  ourontly  may  not  be  used  to 
import  logs  and  lumber  from  listed 
trees.  Importers  willing  to  import  logs 
and  lumber  from  listed  trees  into  a  port 
on  the  east  coast  of  the  United  States 
may  only  use  Hoboken,  N),  or  Miami, 
FL.  Importers  wishing  to  import  logs 
and  lumber  from  listed  trees  into  a  U.S. 
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port  on  the  Gulf  of  Mexico  may  only  use 
Brownsville  and  Houston,  TX,  and  New 
Orleans,  LA.  Establishing  Mobile,  AL, 
Savannah,  GA,  Baltimore,  MD, 
Morehead  City  and  Wilmington,  NC, 
Philadelphia,  PA,  Charleston,  SC,  and 
Norfolk,  VA,  as  designated  ports  for  the 
importation  of  logs  and  lumber  from 
trees  listed  as  endangered  or  threatened 
or  under  CITES  would  result  in  a 
savings  in  time  and  transportation  costs 
for  importers  of  logs  and  lumber. 

The  Service  also  believes  that 
establishing  Wilmington,  NC,  as  a 
designated  port  for  the  exportation  of 
Venus  flytrap  plants  would  have  a 
positive  economic  impact.  The  Venus 
flytrap  occurs  chiefly  in  North  Carolina 
and  also  in  South  Carolina.  Before  the 
inclusion  of  the  Venus  flytrap  in 
Appendix  n  of  CITES  became  effective, 
exporters  of  the  Venus  flytrap  were  able 
to  use  Wilmington,  NC,  and  other  USDA 
ports  for  the  exportation  of  their  plants. 
Since  June  11,  1992,  however,  those 
exporters  have  been  regulated  by  the 
ports  designated  for  the  importation, 
exportation,  or  reexportation  of  listed 
plants,  with  Miami,  FL,  and  Hoboken, 
NJ,  being  the  closest  such  ports  to  North 
Carolina  and  South  Carolina. 
Establishing  Wilmington,  NC,  as  a 
designated  port  for  the  exportation  of 
Venus  flytrap  would  result  in  a  savings 
in  time  and  transportation  costs  for 
exporters  of  the  plant. 

Under  these  circumstances,  the 
Service  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  5  U.S.C.  601. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws, 
regulations,  or  poUcies  that  are 
inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3)  it  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  this 
proposed  rule  to  add  designated  ports 
imder  authority  of  the  Endangered 
Species  Act  of  1973  for  the  importation 
and  exportation  of  plants  is  not  a  major 
Federal  action  which  would 
significantly  affect  the  quality  of  the 
himian  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reducticm  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Sub  jecU  in  50  CFR  Part  24 

Import,  Export,  Endangered  and 
threatened  plants,  Treaties 
(Agriculture). 

Accordingly,  we  propose  to  amend  50 
CFR  part  24  as  follows: 

PART  24— IMPORTATION  AND 
EXPORTATION  OF  PLANTS 

1.  The  authority  citation  for  part  24 
would  continue  to  read  as  follows: 


Authority:  Sees.  d(0(l).  11«1.  Pub.  L  93- 
205,  87  Stat.  893,  897  (16  U.S.C.  153S(0(1). 
1540(f)). 

2.  In  $  24.12,  paragraph  (e)  would  be 
redesignated  as  paragraph  (g).  and  two 
new  paragraphs,  (e)  and  (f),  would  be 
added  to  read  as  follows: 

124.12    Deaignaled  parte. 

•       •        •        •       • 

(e)  The  U.S.  Department  of 
Agriculture  ports  at  Philadelphia, 
Pennsylvania;  Baltimore,  Maryland; 
Norfolk,  Virginia;  Wilmington  and 
Morehead  City,  North  Carolina; 
Charleston,  South  Carolina:  Savannah, 
Georgia;  and  Mobile,  Alabama,  are 
designated  ports  for  the  importation  of 
logs  and  lumber  bom  trees  which  are 
listed  in  the  appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  or  in  50  CFR  17.12  or 
23.23  and  which  are  required  to  be 
accompanied  by  documentation  under 
50  CFR  part  17  or  23. 

(0  The  U.S.  Department  of  Agriculture 
port  at  Wilmington,  North  Carolina,  is  a 
designated  port  for  the  exportation  of 
plants  of  the  species  Dionaea  muscipula 
(Venus  fiytrap),  which  is  listed  in 
Appendix  II  of  CITES  and  which  is 
required  to  be  accompanied  by 
documentation  under  50  CFR  part  23. 

3.  In  newly  redesignated  §  24.12(g), 
the  list  of  U.S.  Department  of 
Agriculture  ports  would  be  amended  by 
removing  the  words  "San  Antonia, 
Texas"  and  replacing  them  with  the 
words  "San  Antonio,  Texas". 

Dated:  June  2, 1993. 
Richard  M.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
[PR  Doc.  93-17249  Filed  7-20-93;  8:4S  am] 
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DEPAffTMENT  OF  COMMERCE 

Foraign-Tradi  ZboM  Board 
[OochaOO-Ml 

PropoMd  Fora<gn-Trade  Subzon* 
Amoco  OH  Company— Reflnery/MTBE 
FacHlty  Whiting.  Indiana 

An  application  has  been  submitted  to 
.he  Foreign-Tra>1e  Zones  Board  (the 
board)  by  the  Indiana  Port  Commission, 
gruntee  of  FTZ 152.  requesting  special- 
purpose  subzone  status  for  the  Whiting 
oil  raHjiery/MTBE  facility  of  Amoco  Oil 
Company,  located  in  the  Whiting, 
Indiana,  area.  The  application  was 
subn  Jtted  pursuant  to  the  provisions  of 
the  F'»eign-Trade  Zones  Act.  as 
amended  (19  U.S.C  8la-81u),  and  the 
reguktions  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  )uly  9. 
1993. 

The  facility  (1.422  acres)  is  located  at 
2815  Indianapolis  Boulevard.  Whiting. 
Lake  Ck)unty,  Indiana  (parts  also  stretch 
into  th  e  cities  of  East  Oiicago  and 
Hammond).  The  refinery  (557.000  BPD; 
1,600  employees)  is  used  to  produce 
fuel  and  chemical  products.  Fuels 
produced  include  gasoline,  gasoline 
blendstocks  and  charging  stocks,  gas  oil, 
fuel  oil,  diesel  fuel,  jet  fuel  and  residual 
fuel.  The  company  also  plans  to 
produce  MTBE  at  the  facility.  Chemical 
products  produced  include  refinery 
gases  such  as  ethane,  propane  and 
butane:  petrochemical  feedstocks,  such 
as  xylene,  propylene  and  butylene;  and 
reRnery  byproducts,  such  as  asphalt, 
sulfur,  petroleum  coke,  waxes,  and 
mineral  oils.  Most  of  the  petroleum  coke 
and  sulfur  is  exported.  All  of  the  crude 
oil  (90  percent  of  inputs),  and  some 
feedstocks,  such  as  methanol,  and  some 
blendstocks,  such  as  MTBE,  are  sourced 
abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  dutypayments  on 
the  foreign  products  used  in  its  exports. 
On  domestic  sales,  the  company  is 
s.^<jking  to  avoid  duties  on  hiel  used  in 


the  refinery  and  to  choose  the  finished 
product  duty  rate  in  certain 
circumstances.  For  example,  the 
company  proposes  to  choose  the  zero 
duly  rate  that  applies  to  certain  reCnery 
gases,  such  as  e^ane.  propane  and 
butane,  certain  petrochemical 
feedstocks,  such  as  xylene,  butylene  and 
propylene,  and  certain  reCnery  by- 
products, such  as  asphalt,  sulfur  and 
petroleum  coke.  (The  duty  on  crude  oil 
ranges  from  5.25  to  10.5  cents/barrel.) 
Foreign  merchandise  and  merchandise 
to  be  exported  would  also  be  exempt 
from  stale  and  local  ad  valorem  taxes. 

MTBE  (methyl  tertiary  butyl  ether)  is 
one  of  the  blendstocks  sourced  from 
abroad.  On  MTBE  which  is  blended 
with  gasoline  at  the  reHnery  and  then 
sold  in  the  U.S.,  Amoco  proposes  to 
choose  the  finished  gasoline  duty  rate 
(1.25  cents/gallon).  The  duty  rate  on 
MTBE  would  otherwise  be  5.6%.  The 
application  indicates  that  the  savings 
frcHH  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In-accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808, 10-«-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  20, 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (October  4. 
1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  room  1406,  55  East  Monroe  St., 
Chicago.  Illinois  60603 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  July  14, 1993. 
|ohn  J.  DaPonte.  Ir.. 
Executive  Secretary. 

IFR  Doc.  93-17325  Filed  7-20-93;  8.45  ami 
■tUING  COOC:  3i1»-0S-P 


(OrdOT  No.  644;  FTZ  Doctot  18-92] 

LouisviOa  and  Jaffarson  County 
Riverpon  Authority  for  Expanded 
Subzone  Manufacturing  Authority 
Toyota  Motor  Manufacturing,  U^JL, 
Inc.,  FTZ  SutKona  29E 

Pursuant  to  it«  authority  under  the  Foreign- 
Trade  Zones  (FTZ)  Act  of  June  18, 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  order 

After  consideration  of  the  application  of 
the  Louisville  and  Jefferson  County  Riverport 
Authority,  grantee  of  Foreign-Trade  Zone  29. 
filed  with  the  Foreign-Trade  Zones  Board  on 
June  16. 1992,  requesting  authority  to  expand 
subzone  manufacturing  authority  at  the 
automobile  manufacturing  plant  of  Toyota 
Motor  Manufacturing,  U.S.A..  Inc.,  located  in 
Georgetown.  Kentucky  (Subzone  29E),  the 
Board.  Tmding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  application. 

Approval  is  subject  to  the  FFZ  Act  and 
WL  Board's  regulations,  including  §  40a28. 

Signed  at  Washington,  DC  this  14th  day  of 
July,  1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates  Foreiga-Trade  Zones  Board. 

Attest: 
John ).  Da  Ponte.  Jt^ 

Executive  Secretary. 

IFR  Doc.  93-17328  Filed  7-20-93;  8:45  am) 
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[Order  No.  637] 

Grant  of  Authority 

Establishment  of  a  Foreign-Trade 
Zone,  Rio  Rancho,  New  Mexico, 
(Albuquerque  Customs  Port  of  Entry 
Area) 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order 

Whereas,  by  an  Act  of  Congress  approved 
June  18. 1934,  an  Act  "To  provide  for  the 
establishment*  *  •  of  foreign-trade  zones  in 
ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  commerce, 
and  for  other  purposes."  as  amended  (19 
U.S.C.  81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the  privilege 
of  establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 
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Whemu.  the  City  of  Rio  Rancho,  New 
Mexioo  (the  Gnntae),  has  made  application 
(AM  S-22-02.  FTZ  Docket  15-«2,  S7  FR 
24017. 6/5/92)  to  the  Board,  nquestijig  the 
ettabUafaoMnt  irfa  foieigD-tnde  loDe  at  sitae 
in  Rio  Raocho,  adlacent  to  the  Albuquerque 
Customs  port  of  eotry;  and. 

Whereas,  notice  in^ting  public  comment 
has  been  given  in  the  Federal  Regbler  and 
the  board  has  faond  that  the  lequiremeots  of 
the  Act  and  Board's  reguktioQs  are  satisfied, 
and  that  approval  of  the  a{^ication  is  in  the 
public  intsnet; 

Now,  thereon,  the  Board  hereby  grants  to 
the  Grantee  the  privilege  of  establishing  a 
foreign-trade  zone,  designated  on  the  records 
of  the  Board  as  Foreign-Trade  Zone  No.  194. 
at  the  Mtas  deecribed  in  the  applicatiaa. 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.2B. 

Signed  at  Washington.  DC.  this  7th  day  of 
June  1993. 

Foreign-TTade  Zones  Board. 
Ranald  H.  Brawn, 

Secretary  of  Commerce,  Qtainnan  and 
Executive  C^icer. 

Attest: 
John  I.  Da  F— la,  |r„ 

Executive  Secretaiy. 

(PR  Doc  93-17326  Filed  7-20-93;  8:45  am] 


(Order  lto.64q 

Grant  of  AuttKMtty  for  Subzone  Status 

Ford  Motor  Company,  (Passenger/ 
Cargo  Vehicles)  Avon  Lake,  OH 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U^.C. 
Bla-Blu)  (the  Act),  the  Foreign-Trade 
Zones  Board, (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  eidsting  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the 
Cleveland  Cuyahoga  Coimty  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  40.  Cor  auUiority  to  establish  a 
spedal-ptupose  subzone  for  the 
passenger  and  cargo  vehicle 
manufacturing  plant  of  the  Ford  Motor 
Company.  Avon  Lake,  CMilo.  was  filed 
by  the  Board  on  August  14, 1991,  and 
notice  inviting  pubUc  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  47-91. 56  FR  42025. 8-26-91): 
and. 


Whereas,  the  Board  has  fotmd  that  the 
requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest: 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  40C)  at  the  Ford 
Motor  Company  plant  in  Avon  Lake, 
Ohio,  at  the  location  described  in  the 
application,  subject  to  FTZ  Act  and  the 
Board's  regulations,  including  §  400.28. 

Signed  at  Washington.  DC.  this  14th  day  of 
July,  1993. 

Joeeph  A.  Spetrini. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Quiiimmn,  Committee 
of  Alternates.  Foreifft-Trade  Zones  Board. 

Attest: 
John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 

(PR  Doc  93-17327  Piled  7-2&-93;  8:45  am] 
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International  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  cmmtervailing  duty 
orders,  findings  and  suspension 
agreements  with  June  anniversary  dates. 
In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  July  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  Antidimiping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230, 
telephone  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  June  anniversary  dates. 


InitiatioD  of  Reviews 

In  accordance  writh  SS  353.22(c)  and 
35S.22(c)  of  the  Department's 
regulations,  vre  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervaiUi^  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
June  30, 1994. 


Antidumping  duty 

Padod  to  be  re- 

processings 

wswea 

Canada: 

CM  country  tubular 

goods.  A-l22-60e: 

Ipsco,  Inc 

6/1/92-601/93 

Red  raspberries,  A- 

122-401: 

CleaftMoak  Packers 

Inc..  Valley  Berries 

Inc 

6^/92-6/31/93 

France: 

Large  power  trane- 

formers.  A-427-030: 

Jeunxmt-Schneider  . 

6A1/92-S/31/93 

Germany: 

High  tenacity  rayon 

filament  yam,  A- 

428-610: 

Akzo  Faser  AQ 

200/91-6^31/93 

The  Hungarian  People's 

Republic: 

Tapered  roller  bearings 

and  parts  tt)eraof. 

finished  and  unfin- 

ished, A-437-601: 

Magyar 

Gordulocsapagy 

Muvek 

6^/02-601/93 

Italy: 

Large  power  trans- 

formers, A-475-031: 

TammannI 

6/1/92-6/31/93 

Japan: 

Rsh  Netting  of  man- 

made  fibers.  A-588- 

029: 

Yamaji  Fishing  Net 

Co..  Ltd 

6/1/92-6/31/93 

Industrial  t>elts,  A- 

588-807: 

MitsuboetH  BeMng 

Lin«sd  .- ^.. 

6/1/92-6^31/93 

Polyethylene 

terephthalata  Mm. 

sheet  and  strip,  A- 

588-814: 

Diafoil.  Teijin,  LM.. 

Toray  Industiles, 

Inc 

6/1/92-6/31/93 

The  Republic  of  Koiea: 

Polyethylene 

terephthalata  INm, 

sheet  and  strip.  A- 

580-807: 

Cheil  Synthetics  Inc., 

Kolon  IndusUies, 

Inc.,  SKC  Unyted. 

STC  Corp 

6/1/92-6/31/93 
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FiMfi  MiMiliuili  A  614" 
801: 


KilMNfuM  MsfkMing 

uoani  

Th*  Ptopto't  RcpuMc  of 

CMnK 

SpMWwt.  A-670-804: 
Quangxi  Naliv* 
PicduM  Import  A 
Export  Cofpora* 
Ion,  Bflhsl  Fk^ 
iwrts  ft  Fk^ 
crackars  Branch ... 

Taparad  loMr  bMringt 


A-670-«01: 

Haibin  Baaring  Fao- 
lory 

Luoyang  Baaring 
Factory 

Wafangdian  Baarir>g 
Factory 

Shanghai  Ganaral 
Baaring  Co..  Ltd. 

Shanghai  RoMng 
Baaring  Factory 

Xiangyang  Baaring 
Factory 

Changdu  Ganaral 
Baaring  Factory 

Hailin  Be9ring  Fao> 
tory 

Quiyang  Bearing 
Factory 

Halwng  Baaring 
Factory 

Lanzhou  Baaring 
Factory 

Xfeai  Baaring  Fac- 
tory 

Changzhi  Bearing 
Factory 

Jning  Baaring  Fac- 
tory 

Shenyang  Bearing 
Factory 

Qongzhuing  Bearing 
Factory 

Jamuii  Bearing 
Factory 

Hangzhou  Bearing 
Factory 

Jangid  Bearing  Fac- 
tory 

Liangihan  D  earing 
Factory 

YanM  Baaring  Fac- 
tory 


Pariodtobera- 


Factory 
Huangahi  Bearing 

Factory 
Guangid  Bearing 

Factory 
Chongqing  Bearing 

Factory 
Yunnan  Baaring 

Factory 
Baop  Bearing  Fao- 

tonr 


11/27/91-«/31/93 


6/1/92-S/31/93 


6/1/92-6/31/93 
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/^rttidump<ng  duty 
processinga 


Xlangtan  Bearing 
Factory 

Shaoguan  Bearing 
Factory 

Mnpang  Bearing 
Factory 

The  Second  Bearir>g 
Factory  of  Xuzhou 

Ywd  Bearir)g  Factory 

Changde  Bearing 
Factory 

Chengdu  Bearing 
Factory 

Handan  Bearing 
Factory 

Xingcheng  Bearing 
Factory 

Premier  Bearing  & 
Equipment,  Ltd. 

Chin  Jun  Industrial. 
Ltd. 

China  National  Ma- 
chinery arKi  Equip- 
ment Import  and 
Export  Corporation 
(CMEC) 

Henan  Co.,  Ltd. 

Liaoning  Co.,  Ltd. 

Jiiin  Machinery  Im- 
port and  Export 
Corporation 

Guizhou  Machinery 
Import  and  Export 
Corporation 


Period  to  be  ra- 


Countervailing  Duty  Proceedings 

None. 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§§3S3.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1)  (1992). 

Dated:  July  13, 1993. 
Joaeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc  93-17324  Filed  7-20-93;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Hnanclal  Products  Advisory 
Committee;  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2  section 
10(a)  and  41  CFR  101-€.1015(b),  that 
the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  (FPAC)  has 
changed  the  date  of  its  next  public 
meeting  firom  July  29. 1993  to  August  5, 


1993.  This  public  meeting  will  be  held 
in  the  Lower  Level  Hearing  Room  (B-1) 
at  the  Commission's  Washhigton.  DC 
headquarters  located  at  2033  K  Street. 
NW.,  Washington,  DC  20581,  from  1:30 
p.m.  until  5  p.m.  The  agenda  will 
consist  of: 

1.  A  presentation  on  the  AUDIT  system 
being  developed  by  the  Chicago  Board  of 
Trade  and  the  Chicago  Mercantile  Exchange: 

2.  A  panel  discussion  of  regulators 
concerning  the  capital  treatment  of 
derivatives; 

3.  A  panel  discussion  on  the  prospects  for 
development  of  a  swaps  clearinghouse;        ^ 

4.  Briefings  on  proposed  rule  amendments 
of  interest  to  FPAC  including  Rule  4.5  and 
Rule  1.35;  and 

5.  Other  items  of  Conunittee  consideration; 
timing  of  next  meeting;  other  Committee 
business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  the  assessment  of 
issues  concerning  individuals  and 
industries  interested  in  or  affected  by 
financial  markets  regulated  by  the 
Commission.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  23, 
1993  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee.  CFTC  Commissioner  Sheila 
C  Bair.  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgement,  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
should  mail  a  copy  of  the  statement  to 
the  attention  of:  the  Commodity  Futures 
Trading  Commission  Financial  Products 
Advisory  Committee,  c/o  Susan 
Milligan.  2033  K  Street  NW.. 
Washington.  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Milligan  in  writing  at 
the  foregoing  address  at  least  three 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  W.ashington. 
DC.  on  July  15, 1993. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
\FR  Doc  93-17205  Filed  7-20-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  tnfonnetton  ConecUon 
RequUwnent  Submitted  to  0MB  for 
Review 

AOENCV:  DOD. 
ACTION:  Notice. 

The  Department  of  Defense  has 

submitted  to  OMB  for  dearanca,  the 

following  proposal  lor  collectian  of 

infonnatioo  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  US.C 

chapter  35). 

Titk:  Default  ior  Failure  to  Submit 
Revised  Delivery  Sdiedule 

TVpe  of  Request:  New  collection 

Numbw  of  Respondents:  36 

Respomes  Per  Respondent:  1 

Annual  Responses:  36 

Average  Rurden  Per  Response:  2  hours 

Annual  Burden  Hours:  72 

Needs  and  Uses:  This  clause  gives 
Contracting  OfiBcers  the  authority  to 
require  a  contractor  to  submit  a 
revised  delivery  sdiedule  and  the 
failure  to  do  so  will  be  grounds  for 
termination.  The  need  for  the  clause 
arises  when  a  contractor  fails  to  meet 
the  delivery  schedule  and  then 
refuses  to  cooperate  in  establishing  a 
revised  schedule. 

Affected  Public:  Businesses  or  other  fiv 
profit;  Non-profit  institution;  and 
Small  businesses  or  otganizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

DCXJ  GTeorance  Officer:  Mr.  William  P. 
Pearoe.  Written  requests  for  copies  of 
the  infonnation  collection  proposal 
should  be  sent  to  Mr.  Pearoe,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302. 

Dated:  July  15, 1993. 
LALBynum. 

Alternate  OSD  Federcd  Repster  Liaison 
Officw,  Department  ofD^gnge. 
IFR  Doc.  93-17239  Piled  7-20-93;  8:45  am] 


Office  of  ttie  Secretary 

Detennination;  Anned  Forces 
Aatiatanca 

Pursuant  to  eecttcm  SlS(c)  of  the 
Foreign  Assistance  Act  relating  to 


overseas  management  of  assistance  and 
sales  programs,  and  in  accordance  with 
the  authority  delegated  by  Executive 
Order  12163  and  redelegated  on 
February  12  and  February  24. 1972.  to 
the  Director,  Defense  Security 
Assistance  Agency,  the  Director, 
Defense  Security  Assistance  Agency.  Lt 
Gen  Teddy  G.  Allen,  has  determined 
that  United  States  national  interests 
require  that  more  than  six  members  of 
the  Armed  Forces  be  assigned  under 
section  517  of  the  FAA  to  carry  out 
international  security  assistance 
programs  in  Kuwait,  and  therefore 
waive  the  limitation  that  the  number  of 
members  of  the  Armed  Forces  assigned 
to  a  foreign  country  under  section  515 
of  that  Act  may  not  exceed  six  imless 
specially  authorized  by  the  Congress. 

The  total  number  of  eleven  military 
personnel  authorized  to  the  Office  of 
Military  Cooperation  (OMC) — Kuwait 
shall  be  effective  thirty  days  after  the 
date  on  which  this  determination  is 
reported  to  the  Committee  on  Foreign 
Relations  of  the  Senate  and  the 
Committee  on  Foreign  Affiairs  of  the 
House  of  Representatives. 

Dated:  July  IS,  1993. 

L.M.Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  93-17238  Filed  7-20-93;  8:45  am] 
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Department  of  the  Army 

Army  Science  Board;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee^Act 
(Pub.  L  92-463).  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  5  August  1993. 

Time  of  Meeting:  0900-1630  hours. 

Place:  Port  Koox,  Kentucky. 

Agenda:  The  Army  Science  Board's  C31 
Issue  Group  members  will  travel  to  Fort 
Knox,  Kentucky  to  receive  orientation 
tHieHngs.  This  meeting  will  t>e  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
conunittee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Wamsr,  may  be 
contacted  for  further  information  (703)  695- 
0781. 

SallyA-Wuner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  93-17201  Filed  7-20-93;  8:45  m) 
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DEPARTMENT  OF  EDUCATION 

National  Education  Goala  Panel; 
Amendment 

agency:  National  Education  Goals 

Panel;  Education. 

ACTION:  Amendment  to  notice. 

SUMMARY:  Notice  Is  hereby  given  of  an 
amendment  to  the  meeting  of  the 
National  Education  Goals  Panel 
scheduled  for  July  27, 1993  at  the  Hyatt 
Regency  Washington  on  Capitol  Hill, 
400  New  Jersey  Avenue,  NW. 
Washington,  DC.  as  publiriied  in  the 
Federal  Register  on  Thursday,  July  8, 
1993,  Vol.  58,  No.  129.  page  36657.  The 
location  of  the  meeting  is  changed  to  the 
Holiday  Inn  Crowne  Plaza,  Metro 
Center.  775  12th  Street  NW., 
Washington,  DC.  The  meeting  will  begin 
at  12:30  p.m.  and  end  at  4  p.m. 
FOR  FURTHER  »4F0RMA110N  COKTACT: 
Ruth  Whitman  Cha<x>n.  Public 
Information,  1850  M  Street.  NW,  suite 
270,  Washington,  DC  20036.  Telephone: 
(202) 632-0952. 

Dated:  July  16, 1993. 
Ann  V.Bailey, 

Committee  Management  Officer,  U.S. 
Department  of  Education. 
IFR  Doc  93-17332  Filed  7-20-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Noncompetitive  Award  of  Financial 
Assistance;  American  Council  for  an 
Energy-Efficient  Economy 

AGENCY:  Department  of  Eneigy. 
ACTION:  Notice  of  noncompetitive 
flnancial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Field  OfRce.  through  the 
Seattle  Support  Office,  anncimces  that 
pursuant  to  DOE  Financial  Assistance 
Rules  10  CFR  600.7(bK2),  it  intends  to 
award  a  grant  to  American  Council  for 
an  Energy  Economy  (ACEEE).  The 
award  amount  to  AC^E  will  be  used 
towards  facilities  in  which  a  workshop 
will  take  place  for  the  transfer  of 
research  results  in  the  area  of  industrial 
demand  side  management  strategies. 
Public  Law  95-224  provides  the 
statutory  authority  for  the  proposed 
award. 

SUPPLEMENTARY  MFORMATX>N:  ACEEE  Is 
an  educational  and  research 
organization  dedicated  to  the  promotion 
of  technologies,  policies,  and  programs 
that  improve  energy  efficiency.  ACEEE 
has  been  extensively  involved  in  efforts 
to  improve  building  energy  efficiency. 
The  workshop  and  the  resulting 
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proceedings  will  provide  needed  data  to 
the  DOE  and  will  allow  for  the  transfer 
of  research  results  in  the  area  of 
industrial  demand  side  management 
strategies. 

The  grant  application  is  being 
accepted  by  OOE  because  of  the  unique 
combination  of  resources  and 
experience  possessed  by  ACEEE  which 
will  enhance  the  public  benefit.  The 
activity  would  be  conducted  by  the 
applicant  using  its  own  rasouicee  or 
provided  by  tMrd  parties:  however,  DOE 
knows  of  no  other  entity  whidi  is 
conducting  or  is  planning  to  conduct 
such  an  activity  in  the  near  or  distant 
future.  The  proit<ct  period  for  the  grant 
award  is  expected  to  begin  in  August 
1993  for  a  one  week  period.  DOE  plans 
to  provide  funding  in  the  amount  of 
$15,000  for  this  project. 
FOR  FUirmER  MFORMATION  CONTACT: 
Jeffrey  James,  U.S.  Department  of 
Energy,  Seattle  Support  Office,  800  Fifth 
Avenue,  suite  3950,  Seattle,  WA  98104, 
(206)  553-2079. 

Issued  in  Chicago,  Illinois,  on  )uiy  7, 1993. 
Timotby  S.  Crawfonl, 
Assistant  Manager  for  Administration. 
IFR  Doc  93-17311  Filed  7-20-93;  8:45  ami 
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Noncompetitive  Award  of  Financial 
Assistance;  Georgia  Tech  Research 
Corp. 

AGaiCY:  Department  of  Energy. 
ACnON:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office, 
through  the  Atlanta  Support  Office, 
announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2),- it  intends  to  award  a  grant 
to  the  Georgia  Tech  Research 
Corporation  to  support  an  assessment  of 
the  potential  for  the  development,  at  the 
Georgia  Institute  of  Technology,  of  a 
campus-wide  district  cooling  system 
incorporating  state-of-the-art 
refirigeration  systems,  current 
underground  piping  technology, 
thermal  storage  options,  and  integrated 
resource  optimization  through  state-of- 
the-art  control  technology. 

FOR  FURTHER  MFORMATION  CONTACT: 
Warren  Zum,  U.S.  Department  of 
Energy,  Atlanta  Support  Office,  (404) 
347-1047. 

SUPPLEMENTARY  MFORMATION:  Facilities 
planned  for  the  1996  Olympic  Games, 
ongoing  dormitory  construction,  and 
future  education  buildings  will  require 
modification  of  the  existing  chilled 
water  distribution  system  and 


additional  central  plant  facilities  or  the 
construction  of  individual  building 
refrigeration  systems.  The  Georgia  Tech 
OHice  of  Facilities  has  begun  an 
evaluation  of  satoliite  chiller  plants  and 
optimization  of  the  existing  district 
cooling  system,  but  the  Institute  lacks 
sufficient  funds  to  fully  explore 
development  of  a  campus-wide  district 
cooling  system  incorporating  state-of- 
the-art  technologies.  The  award  of 
federal  funds  for  this  project  will  enable 
them  to  identify  suitable  technologies 
for  implementation.  Since  the  campus 
will  serve  at  the  Olympic  Village  during 
the  1996  Summer  Games,  it  is  expected 
that  the  resulting  project  will  serve  as  a 
showcase  for  the  world  of  American 
energy  efficiency  technologies.  The 
grant  application  is  being  accepted  by 
DOE  because  the  Institute  is  using  its 
own  resources  to  conduct  the 
evaluation,  however  DOE  support 
would  enhance  the  public  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  is  conducting  or  is  planning  to 
conduct  a  similar  project  with  the 
potential  to  provide  a  showcase  for  this 
energy  efficiency  technology  during  the 
1996  Olympics.  The  project  period  for 
the  grant  is  a  sixteen  month  period 
expected  to  begin  in  June  1993.  DOE 
plans  to  provide  in  the  amount  of 
$61,816  for  this  project  period. 

Issued  in  Chicago,  Illinois,  on  June  25, 
1993. 

AUn  E.  Smith, 

Director.  Operations  Management  Support 
Division 
(FR  Doc.  93-17312  Filed  7-20-93;  8:45  am) 
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Kansas  City  Support  Office 

Noncompetitive  Financial  Assistance 
Award  to  Kansas  State  University, 
Engineering  Extension  Service 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Kansas  City  Support 
OiBce  announces  that,  pursuant  to  the 
DOE  Financial  Assistance  Rules  10  CFR 
600.7  (b)(2),  DOE  intends  to  make  a 
noncompetitive  financial  assistance 
award  to  Kansas  State  University, 
Engineering  Extension  Service  (KSU/ 
EES),  for  technical  assistance  in  the 
DOE/HUD  Base  System  Analysis 
Maintenance  Program. 
SUPPLEMENTARY  INFORMATION:  KSU/EES 
provided  technical,  computer,  and 
software  support  for  the  DOE/HUD 
Initiative  hi  FY91  and  FY92.  That  effort 
will  be  continued  and  evolve  in  the 


FY93  project  effort.  KSU/EES  will:  (1) 
Continue  field  tests  of  the  procurement 
documents,  utility  record  system  and 
management  plan  developed  in  the  two 
previous  years;  (2)  assist  in  integrating 
the  "tools"  and  philosophies  (item  1), 
developed  during  the  project,  into  the 
HUD/PHA  management  process;  (3) 
update  the  current  URS  (utility  record 
system)  Manual  to  reflect  any  new 
version  of  ENACT,  determine  the 
potential  contractual  options  and  costs 
if  it  were  used  on  a  regional  or  national 
scale,  and  append  the  current  manual 
for  use  by  regional  HUD  engineers;  and 
(4)  develop  promotional  and 
presentation  materials  for/and  make 
presentations  to  appropriato  regional 
and  national  meetings.  Due  to  their 
prior  involvement,  and  associated 
experience,  their  staff  is  uniquely 
qualified  to  continue  the  efforts 
associated  with  their  assigned  tasks. 
KSY/EES  has  expended  much  time  and 
effort  in  helping  analyze  the  extensive 
engineering  and  facility  management 
relationships  and  complexities  that  are 
associated  with  the  program.  It  would 
not  be  cost  effective  to  sever  that  base 
of  knowledge  in  either  time  or  funds 
because  competition  for  support  would 
have  a  significant  adverse  effect  on 
continuity  and  completion  of  the  project 
in  the  time  frame  approved  by  EKDE 
Washington 

The  project  period  for  the  grant  award 
is  12  months,  beginning  on  September 
30, 1993,  to  be  completed  on/or  before 
September  30, 1994.  Total  funding  for 
the  FY93  portion  of  the  project  is 
expected  to  be  approximately  $65,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  M.  Bond,  Project  Engineer,  U.S. 
Department  of  Energy,  Kansas  City 
Support  Office,  911  Walnut  Street,  suite 
1411,  Kansas  City,  MO  64106-2024. 
Phone:  (816)  426-7054.  Fax:  (816)  426- 
6860. 

Issued  in  Chicago,  Illinois,  on:  July  7. 1993. 
Timonty  S.  Crawford, 
Assistant  Manger  for  Administration. 
IFR  Doc  93-17331  Filed  7-20-93:  8:45  ami 
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Noncompetitive  Award  of  Financial 
Assistance;  The  Research  Foundation 
of  State  University  of  New  York 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Chicago  Operations  Office, 
through  the  New  York  Support  Office 
(NYSO),  announces,  pursuant  to  the 
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DOE  Hnandal  Assistance  Rules  10  CFR 
600.14(1),  that  DOE  intends  to  award  a 
grant  to  The  Research  Foundation  of 
State  University  of  New  York,  Dr. 
Deborah  D.L.  Chung,  principal 
investigator,  for  the  purpose  of 
completing  the  development  of  a  lighter 
weight  caihon  fiber  composite  while 
retaining  its  present  superior  properties. 
SUPPLEMENTARY  MFORMATION:  The 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2).  this 
discretionary  financial  assistance  award 
to  The  Research  Foundation  of  State 
University  of  New  Yoric,  would  be  based 
on  acceptance  of  an  unsohcited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(i).  Advantage  over  the 
current  technology  is  that  the  fatigue  life 
of  carbon  fiber-reinforced  polymer 
composites  would  be  increased  a 
hundred  fold  by  simply  adding  a  several 
volume  percent  of  low  melting  point 
alloy  powder  particles  at  the  final  stage 
of  the  normal  processing  method  for 
composites.  The  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current,  or  planned  solicitation 
and  a  competitive  solicitation  would  be 
inappropriate.  The  extent  of  the  energy 
savings  would  be  significant,  for 
example,  in  savings  of  operating 
expenses  from  the  reduced  weight  of 
operating  commercial  aircraft.  The 
project  period  for  the  grant  award  is  18- 
months  expected  to  b^in  as  soon  as 
possible.  IX)E  plans  to  provide  funding 
in  the  amount  of  $95,573. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  F.  Baxter,  U.S.  Department  of 
Energy,  New  York  Support  Office,  room 
3437.  New  York,  NY  10278. 

Issued  in  Chicago,  Illinois,  on  July  8, 1993. 
Timothy  S.  Crawford. 
Assistant  Manager  for  Administration. 
(FR  Doc.  93-17313  Filed  7-2(^-93:  8:45  am) 
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Noncompetitive  Rnancial  Assistance 
Award  to  the  Wisconsin  Center  for 
Demand-Side  Research 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy, 
Kansas  City  Support  Office  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2), 
DOE  intends  to  make  a  noncompetive 
financial  assistance  award  to  the 
Wisconsin  Center  for  E)emand-Side 
Research,  to  carry  out  activities  which 
will  facilitate  collaboration  between 
DOE,  state  governments,  industries. 


utilities,  electric  motor  equipment 
manufacturers  and  service  companies, 
and  others,  on  technical  and  market 
related  issues  of  electric  motor  systems 
in  a  ten  state  area  (Iowa,  Illinois, 
Indiana,  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  Ohio,  Wisconsin). 
SUPPtEMENTARY  INFORMATION:  The 
Wisconsin  Center  for  Demand-Side 
Research  is  a  non-profit  organization 
organized  to  work  cooperatively  with 
investor  owned  and  public  utilities. 
utility  regulators,  public  interest  groups, 
and  the  general  public  to  conduct 
research  and  training  programs,  and  to 
distribute  information  to  help  accelerate 
the  adoption  of  energy  efficient  options 
and  practices.  The  Center  has  worked  in 
partnership  with  the  DOE,  national  and 
state  energy  research  organizations,  and 
Canadian  utilities  on  a  wide  range  of 
energy  efficient  technology  and  market 
issues.  In  the  last  three  years,  the  Center 
has  conducted  a  unique  project  to 
identify  ways  to  remove  barriers  for 
efficient  electric  motors  and  adjustable 
speed  drives.  This  award  will  further 
the  objectives  of  the  DOE.  Industrial 
Electric  Motor  Systems  Program  in 
promoting  the  use  of  efficient  electric 
motor  systems.  Therefore,  the 
application  is  being  accepted  because 
DOE  knows  of  no  other  opportunity  to 
conduct  such  a  project  by  any  other 
organization  or  entity. 

The  project  period  for  this  award  is  12 
months  and  is  expected  to  begin  in 
August  of  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $53,000  for 
this  effort. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Cockrill,  Technology  Marketing 
Division,  U.S.  Department  of  Energy, 
Kansas  City  Support  Office,  911  Walnut 
Street,  Kansas  City.  MO  64106-2024. 
(816) 426-4772. 

Issued  in  Chicago,  Illinois,  on  July  7. 1993. 
Timothy  S.  Crawford. 
Assistant  Manager  for  Administration. 
(FR  Doc.  93-17314  Filed  7-20-93.  8:45  am] 
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Office  of  Fossil  Energy 
[FE  Docket  No.  93-63-NGl 

Conoco,  Inc.;  Application  for  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas  From  and  to  Mexico,  and 
To  Export  Uquefied  Natural  Gas  to  Any 
Foreign  Country 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 


filed  by  Conoco,  Inc.  (Conoco)  on  June 
28, 1993,  as  amended  July  9, 1993, 
requesting  blanket  authorization  to 
import  and  export  natural  gas  from  and 
to  Mexico.  In  addition,  Conoco  requests 
authorization  to  export  hquefied  natural 
gas  (LNG)  to  any  foreign  country. 
Conoco  proposes  to  import  and  export 
up  to  a  combined  total  of  50  Bcf  of 
natural  gas  and  LNG  over  a  period  of 
two  years  beginning  on  the  date  of  the 
first  import  or  export  delivery  after  July 
31, 1993,  the  expiration  date  of 
Conoco's  existing  blanket  import  and 
export  authorization  granted  by  DOE/FE 
Opinion  and  Order  No.  524  (1  FE 
1 70,472,  July  26. 1991). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  below  no  later  than  4:30  p.m., 
eastern  time,  August  20, 1993. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056.  FE-50. 1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  586- 
9478. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Vass.  Office  of  Fuels 

Programs,  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3H-087.  FE-53. 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586- 

9482. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042.  GC-14. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586- 

6667. 

SUPPt.EMENTARY  INFORMATION:  Conoco  is 
a  Delaware  corporation  with  an  office  in 
Houston,  Texas.  It  proposes  to  import 
and  export  the  gas  and  LNG  under  spot 
and  short-term  transactions,  either  on  its 
own  behalf  or  as  the  agent  for  others. 
Conoco  states  that  the  specific  terms  of 
these  arrangements  would  be  negotiated 
individually,  and  the  price  would  be 
competitive.  The  imports  and  exports 
would  take  place  using  existing  pipeline 
and  LNG  facilities  and  no  new 
construction  would  be  involved.  If  this 
application  is  approved,  Conoco  would 
be  required  to  file  quarterly  reports  with 
DOE  giving  the  specific  details  of  each 
transaction. 
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Conooo's  appUcttion  originally 
included  a  mpiast  to  extaid  its  currmt 
authmity  to  import  and  export  natural 
gas  Cram  and  to  Canada,  and  to  impart 
LNG  from  any  foreign  country.  That 
authority  also  was  cmfarred  by  DOE/FE 
Opinion  and  Order  No.  524  and  will 
expire  July  31, 1903.  However,  Conoco 
amended  its  application  cm  July  9, 1993, 
so  that  these  ectivities  would  be 
reviewed  in  a  separate  proceeding  (93- 
72-NG).  Requests  for  authority  to 
import/export  natural  gas  from/to 
Canada,  and  applications  to  import  LNG 
generally,  are  not  noticed  in  the  Federal 
Register  for  public  comment 
Proceedings  limited  to  such  requests, 
therefore,  are  shorter.  This  reflects 
section  201  of  the  Energy  Policy  Act  of 
1992,  which  amended  section  3  of  the 
NGA.  Under  section  3(c),  en  import  of 
natural  gas  from  a  nation  with  which 
there  is  in  efiisct  a  free  trade  agreement 
requiring  national  treatment  for  trade  in 
natural  gas  is  deemed  to  be  consist  unt 
with  the  public  interest  and  must  ^le 
granted  without  modification  or  dnlay. 
Conoco's  "Canadian"  application  meets 
this  public  interest  finding.  This 
statutory  public  interest  finding  aliio 
applies  to  LNG  imports,  regardless  of 
whether  the  United  States  has  a  fi^e 
trade  agreement  with  the  foreign 
supplier.  DOE  will  address  Conoco's 
application  filed  in  docket  93-72-YIG  in 
a  separate  order. 

The  decision  on  Conoco's  request  for 
authority  to  import  natiiral  gas  from 
Mexico  will  be  made  consistent  vnth 
DOE'S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  marliet 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  PR  6684,  February  22, 1984). 
In  reviewing  Conoco's  proposal  to 
export  natural  gas  to  Mexico  and  export 
uki  to  any  foreign  country,  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determiiied  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE'S  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allo%ving  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppoae  this  application  should 
comment  in  their  reeponses  on  these 
issues.  Conoco  asserts  the  proposed 
imports  would  be  competitive  and  that 
there  is  no  current  need  for  the  domestic 
gas  and  LNG  that  would  be  exported. 
Parties  opposing  Western's  application 
beer  the  burden  of  overcoming  these 
assertions. 
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NEPA  Compliance 

The  National  Enviroomental  Policy 
Act  (NEPA),  42  U.S.C  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Piocedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  wrritten  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  fit>m  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
imderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 


trial-type  heering  is  necessary  for  a  fiill 
and  true  disclosure  of  the  fiscts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  eccordance  with  10  CFR 
590.316. 

A  copy  of  Conoco's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  houn 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  July  19, 1993. 
Anthony  J.  Como. 

Acting  Deputy  Assistant  Secretary  fmFuds 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-17452  Filed  7-19-93;  1:27  pm) 
MLUNO  coot  fl4S0-0MI 


Federal  Energy  Regulatory 

Commission 

Liberty  PIpellna  Profect:  Postponement 
of  Draft  Environmental  Impact 
Statement 

July  16, 1993. 

In  the  matter  of  Liberty  Pipeline 
Company,  Docket  No.  CP92-715-O00: 
Texas  Eastern  Transmission 
Corporation,  Docket  Nos.  CP92-718- 
000,  CP92-719-000.  CP92-720-000, 
and  CP93-108-000;  Texas  Eastwn 
Transmission  Corporation  and 
Trunkline  Gas  Company,  Docket  No. 
CP92-717-000,  Docket  No.  CP92-718- 
000;  Transcontinental  Ges  Pipe  Line 
Corporation,  Docket  No.  CP92-721-000; 
Texas  Gas  Transmission  Corporation. 
Docket  Nos.  CP92-730-000.  and  CP92- 
734-000. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  staff  notifies 
all  parties  that  it  is  postponing  its  Draft 
Environmental  Impact  Statement  PEIS) 
of  the  Liberty  Pipeline  Project  (Liberty) 
due  to  the  actions  described  below.  Tlie 
Commission  staff  will  publish  the  DEIS 
for  this  project  after  it  reviews 
forthcoming  amended  applications  for 
upstream  facilities  from: 

•  Texas  Gas  Transmission 
Corporation  (Texas  Gas) — stated  on 
March  26, 1993  that  it  will  amend  its 
applications  to  relocate  21.9  miles  of  its 
proposed  upstream  facilities;  and 

•  the  Liberty  partners — notified  the     ^ 
Secretary  of  the  Commission  on  May  25. 
1993  that  the  proposed  in-service  date 
for  the  project  has  chaaged  from 
November  1, 1994  to  November  1, 1995. 
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The  Liberty  partners  also  stated  that 
they  will  file  certain  necessary 
amendments  to  their  applications  with 
the  Secretary  of  Commission  no  later 
than  September  1, 1993. 

After  the  Commission's  staff  receives 
and  analyzes  the  information  in  the 
above-referenced  amended  applications, 
the  Commission  will  announce  a 
schedule  as  soon  as  it  is  practicable. 
LebD.Cashdl. 
Stcntaiy. 

(FR  Doc  SI3-17305  Filed  7-20-93: 8:45  am] 
■ujNa  oooE  snT-eMi 

(Proiael  Noe.  2100-054  et  iL] 

Hydroelectrte  Application*  [California 
Department  of  Water  Reaourca*  at  al.]; 
Applicationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1.  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2100-054. 

c.  Date  Filed:  June  1, 1993. 

d.  Applicant:  California  Department 
of  Water  Resources. 

e.  Name  of  Project:  Feather  River 
Project. 

f.  Location:  Feather  River  in  Butte 
Coimty,  California. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act. 

h.  Applicant  Contact:  Mr.  Dan 
Peterson,  California  IDepartment  of 
Water  Resources.  Division  of  Operations 
and  Maintenance,  1416  Ninth  Street, 
P.O.  Box  942836,  Sacramento,  CA 
94236-0001,  (916)  653-9978. 

i.  FERC  Contact:  Jon  E.  Cofiancesco. 
(202)  219-2650. 

}.  Comment  Date:  September  28, 1993. 

k.  Description  of  Inject:  The 
California  Department  of  Water 
Resources  (licensee)  has  filed,  for 
Commission  approval,  an  amended 
proposed  recreation  plan  for  the  Feather 
River  Project.  The  filed  plan  specifies 
additionai  recreational  bdlities  and 
programs  to  be  provided  at  the  project. 

1.  This  notice  also  consists  ofthe 
following  standard  paragraphs:  B.  Cl, 
andD2. 

2.  a.  Type  of  Application:  New 

b.  Project  No.:  1999-004. 
c  Date-filed:  June  24. 1993. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Wausau 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River, 
in  Marathon  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.a  791(a>-825(r). 


h.  Applicant  Contact:}^.  T.P.  Meinz, 
Senior  Vice  President,  Wisconsin  Public 
Service  Corporation,  700  North  Adams. 
P.O.  Box  19002,  Green  Bay.  WI  54307. 
(414) 433-1293. 

i.  FEACCbntoct:  Michael  I3ees,  (202) 
219-2807. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c.  (August  23. 
1993). 

k.  Description  of  Project:  The  project 
consists  ofthe  following  features:  (1)  An 
existing  dam  and  284  acre  reservoir;  (2) 
an  existing  powerhouse  housing  three 
hydropower  imits  with  a  combined 
capacity  of  5,400  kW;  and  (3) 
appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 
Historic  Preservation  Officer  (SiiPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR,  at 
§800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
ofthe  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  bom  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

3.  a.  Type  of  Application:  Subsequent 
License, 
b.  Project  No.:  2394-006. 
c  AiteFj7ed:June  20, 1991. 

d.  Applicant:  Wisconsin  Electric 
Power  Company. 

e.  Name  of  Project:  Chalk  Hill. 

f.  Location:  On  the  Menominee  River 
in  Menominee  County,  Michigan,  and 
Marinette  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  David  K. 
Porter,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  2046.  Milwaukee,  WI  53201. 
(906)  779-2400. 

(i)  FERC  Contact:  Charies  T.  Raabe. 
(tag)  (202)  219-2811. 

j.  Deadline  Date:  See  attached 
paragraph  D6.  tSeptember  13, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D6. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  300-foot-long  concrete  gravity 
spillway,  which  is  about  24  feet  high, 
has  a  crest  elevation  of  732.4  feet 


National  Geodetic  Vertical  Datum 
(NGVD),  and  has:  (a)  11  Taintor  gates 
which  are  12  feet  high  by  24  fset  wide; 
and  (b)  an  inoperable  6-foot-wide  fish 
sluice  located  near  the  right  end  of  the 
spillway;  (2)  an  earthen  dike  1,373  feet 
long  and  38  feet  high;  (3)  a  reservoir 
with  a  surface  area  of  834  acres  and  a 
total  volume  of  6,757  acre-feet  at  the 
normal  maximum  elevation  of  744.2  feel 
NGVD:  (4)  a  powerhouse  near  the  left 
bank,  which  nas  three  turbine-generator 
units  rated  at  2,600  kilowatu  (kW)  each 
for  a  total  installed  capacity  of  7,800 
kW;  (5)  one  substation  located  adjacent 
to  the  powerhouse;  (6)  the  primary 
transmission  line;  and  (7)  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
43.1  G  Wh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  be  subject 
to  Federal  takeover  under  Sections  14 
and  15  ofthe  Federal  Power  Act.  Based 
on  the  license  expiration  of  June  30. 
1993,  the  Applicant's  estimated  net 
investment  in  the  project  would  amount 
to  $367,190. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utiUzed  by 
the  Applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  ofthe 
following  standard  paragraphs:  Bl  and 
D6. 

o.  Available  Location  of  Application: 
A  copy  ofthe  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Electric 
Power  Company  Real  Estate 
Department,  room  A440,  231  West 
Michigan,  Milwaukee,  WI  53203,  Phone 
(906)  779-2400. 

4.  a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  2444-002. 

c.  Date  Filed:  December  20, 1991. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  White  River  Hydro 
Project. 

f.  Location:  On  the  White  River  in 
Ashland  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster,  Vice  President,  Northern 
States  Power  Company,  100  North 
Barstow  Street,  P.O.  Box  8,  Eau  Claire, 
WI  54702,  (715)  839-2621. 
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i.  FEBCConUKt:EdLae.  (202)  219- 
2809. 

\.  Deadline  Date:  See  paragraph  DO. 
(Septamber  13. 1993). 

k.  Status  of  Envimnmattal  Analysis: 
This  appUcatioo  has  bean  accepted  for 
filing  and  is  ready  for  enviraunental 
analysis  at  this  time— see  attached 
paragraph  D9. 

L  Descriotion  of  Project:  The  project 
as  licmsea  consists  of  the  following:  (1) 
Two  existing  earthen  embankments,  a 
400  foot  long  northern  section  and  a  300 
foot  long  southern  section,  writh  a 
maximum  height  of  48  feet;  (2)  an 
existing  reservoir  with  a  surface  area  of 
56  acres  and  an  estimated  391  acre-faet 
of  total  storage  volume  at  the  normal 
maximimi  surface  elevation  of  711.2 
MSL;  (3)  an  existing  reinforced  concrete 
spillway  section.  70  feet  long,  composed 
of  (a)  a  gated  spillway  section  with  two 
25  foot  long  by  26.5  foot  tall  bays,  each 
housing  a  radial  steel  Tainter  gate,  and 
(b)  a  reinforced  concrete  non-overflow 
section,  approximately  20  feet  long, 
with  an  intake  structiire  for  the  7  foot 
diameter  pipeline;  (4)  existing  intake 
and  outlet  works  consisting  of  (a)  a  7 
foot  diameter  reinforced  concrete 
pipeline,  1,345  feet  long,  (b)  a  steel 
surge  tank.  16  feet  in  diameter  by  62  feet 
tall,  and  (c)  a  54  inch  steel  y-shaped 
penstock  that  feeds  water  from  the  surge 
tank  to  the  poweriiouse:  (5)  an  existing 
powerhouse,  constrticted  of  reinforced 
concrete  and  brick  masonry,  39  feet  by 
69  feet  and  1  story  tall,  containing  (a) 
two  horizontal  Francis  turbines  with  a 
combined  hydraulic  capacity  of  280  ch, 
manufactured  by  S.  Morgan  Smith,  (b) 
two  Westinghouse  generators,  rated  at 
SCO  kW  eech  far  a  total  of  1.000  kW;  (6) 
and  existing  appurtenant  facilities.  No 
changes  are  being  proposed  for  this 
subsequent  license.  The  applicant 
estimates  the  average  annual  generation 
for  this  project  would  be  5,326  MWH. 
The  dam  and  existing  project  facilities 
are  owned  by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemoited.  is  available  for 
inspwction  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Brandi.  located  at 
941  North  Capitol  Street  NE..  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  209-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Northon  States  Power 
Company.  100  North  Barstow  Street, 
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Eau  Claires.  WI  or  calling  (715)  839- 
2621. 

5.  a.  Type  o/App/icotJon:  Subsequent 
Min<v  License. 

b.  Project  No.:  2475-006. 

c  Date  filed:  December  18. 1091. 

d.  Applicant:  Northern  States  Power 
Company— Wisconsin. 

e.  Name  of  Project:  Tbornapple. 

f.  Location:  On  the  Flambeau  River 
near  Thomapple  and  Grant  in  Rusk 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a}-«25(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster,  100  North  Barstow  Street.  P.O. 
Box  8.  Eau  Claire.  WI  54702.  (715)  839- 
2401. 

1.  FERC  Contact:  Ms.  Julie  Bemt.  (202) 
219-2814. 

).  Deadline  Date:  See  paragraph  D9. 
(September  13, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 

1.  Description  of  Project:The  licensed 
project  would  consist  of  the  following 
existing  facilities:  (1)  A  370-foot-Iong 
gated  spillway;  (2)  a  reservoir  with  a 
surface  area  of  295  acres  at  surface 
elevation  1,081  feet  m.s.l.  and  a  storage 
aree  of  1,000  acre  feet;  (3)  a  powerhouse 
containing  two  generating  units  each 
with  a  rated  capacity  of  700  kW;  and  (4) 
appurtenant  facilities.  The  applicant  is 
proposing  no  changes  to  the  project.  The 
average  annual  net  energy  generation  is 
8,575.075  kWh.  The  total  book  value  of 
the  project  through  1990  is  $1,330,000. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

0.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  ins{>ecUon  and 
reproduction  at  Northern  States  Power 
Company  (Wisconsin).  100  N.  Barstow 
Street,  Eau  Claire,  WI  54702-008  or  by 
calling  (715)  839-2621. 

6.  a.  Type  o/App/jcatJon;  Preliminary 
Permit. 

b.  Project  No:  11396-000. 

c  Date  filed:  March  25. 1993. 

d.  Applicant:  Pine  River  Irrigation 
District. 

e.  Name  of  Project:  Morrison  Power 
Plant  Project. 

f.  Location:  On  the  Pine  River  in 
LaPlata  County.  Colorado,  near  the 


towns  of  Bayfield.  Durango,  and  Ignado. 
T.34N.,  R7W,  sections  10. 11. 14, 3U, 
lOU.  and  15U. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-«25(r). 

h.  Applicant  Contact:  Mr.  Robert  Witt. 
President.  Pine  River  Irrigation  District. 
13029  County  Road  501,  Bayfield.  00 
81122.  (303)  884-2558;  joe  Brown. 
Manager,  Pine  River  Irrigation  District. 
13029  County  Road  501,  Bayfield.  00 
81122,  (303)  884-2558. 

i.  FERC  Contact:  Ms.  Deborah  Frazier 
Stutely  (202)  219-2842. 

j.  Comment  Date:  September  16, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
rock  rubble  intake  stiticture;  (2) 
enlarging  the  first  12,600  feet  of  the 
Morrison  Consolidated  Canal;  (3)  a  4- 
foot-high  check  structure;  (4)  a  1,500- 
foot-long,  6-foot-diameter  penstock;  (5)  • 
powerhouse  containing  two  generating 
units  with  a  total  capacity  of  1.555  kW, 
producing  an  average  annual  energy 
output  of  8.540.000  kWh;  (6)  a  1.000- 
foot-long  open  conduit  discharging 
project  flows  into  Pine  River;  and  (7)  a 
12.4-kV,  2.5-mile-long  transmission  line 
tying  into  an  existing  Tine. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $25,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

7.  a.  Type  o/ AppWcofion:  Preliminary 
Permit. 

b.  Project  No. ;  1 1 397-000. 

c.  Date  filed:  March  25. 1993. 

d.  Applicant:  Pine  River  Irrigation 
District. 

e.  Name  of  Project:  King  Povirer  Plant 
Project. 

f.  Location:  On  the  Pine  River  in 
LaPIata  County,  Colorado,  near  the 
towns  of  BayHeld,  Durango.  and  Ignada 
T.34N..  R.7W.  sections  10  and  11. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:Mi.  Robert  Witt, 
President.  Pine  River  Irrigation  District, 
13029  County  Road  501,  Bayfield.  CO 
81122,  (303)  884-2558;  Joe  Brown. 
Manager,  Pine  River  Irrigation  District. 
13029  County  Road  501,  Bayfield,  CO 
81122,  (303)  884-2558. 

i.  FERC  Contact:  Ms.  Deborah  Frazier^ 
Stutely,  (202)  219-2842. 

j.  Comment  Date:  September  16. 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
rock  rubble  intake  structure;  (2) 
enlarging  the  firat  5.400  feet  of  the  King 
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ConaolidalMl  Caaak  U)  *  4-ibot-iiigh 
chaok  stnictun;  |4)  a  TOD-loot-loi^.  7- 
foot-diameter  penstock;  (5)  a 
po  wediouM  cQBtai&iqg  two  gflDMVttag 
imils  wttii  a  tOal  capacity  of  1.45S  ICW, 
producii^  aa  avar^ga  «aaual  «i«isy 
output  Af«L252.0Q0  KWh;  (6)  a  iukaoe; 
and  (7]  a  12.4-kV.  3j000^oot-loflg 
transmissioa  line  tykag  into  an  existing 
Una. 

The  applicant  «stimatas  th«  cost  of  the 
studies  to  be  coadncted  under  the 
preUaunaiy  penait  would  be  $25^000. 
No  new  roaoi  will  be  paedod  lor  the 
purpose  of  cooductiag  these  studies. 

1.  Pmrpose  ofPteifect:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
foUoMring  Staadafd  paragraphs;  A5.  A7. 
Ag.A10.B.C.aadD2. 

8.  a.  Type  of  Application:  PreliaiiaaTy 
Permit. 

b.  Project  No.:  11398-000. 

c.  Datefiled:%Luc^  25, 1943. 

d.  AppUcaaLVxam  Biver  Irrigation 
District. 

e.  Name  dfProjecl:  Thompson- 
Epperson  Wato*  Power  Project 

t.  Locatioa:  On  the  Pine  River  In 
LaPIata  County.  Colorado,  near  the 
towns  of  Bayfield.  Durango,  and  Ignacia 
T.34N..  R.7W^  sactioas  2.  3. 10  aad  11. 
T.35N..  R.7W.  sections  23. 26  and  35. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  5S  791(a)-825{r). 

h.  Applicant  X:ontaCt:  Mr.  Robert  Witt . 
President,  Pine  River  Irrigation  District, 
13Q29  County  Road  501.  Bayfield.  CO 
81122,  (303)  884-2558:  Joe  Brown. 
Manager.  Pine  River  Irrigation  District, 
13029  County  Road  501,  Bayfield.  CO 
81122.  (303)  884-2558. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely.  t202)  219-2842. 

tConunent  Dote;  September  16, 1993. 
.  Description  of  Prefect:  The 
proposed  project  would  consist  of:  (1)  a 
rock  ndible  intake  structure;  (2)  3.5- 
miles  of  the  TlioinpsoR-Epperson 
Consolidated  Canal:  (3)  a  2.5-foot-high 
dnck  structure:  (4)  a  3004bot-long, 
2.25-foot-diameter  penstock:  (5)  a 
poweriiuuse  containing  a  single 
generating  unit  with  a  total  capacity  of 
240  KW,  producing  an  average  annual 
energy  output  of  2,100,000  KWh;  (6)a 
taibace;  andir)  a  12.4-kV,  2.000-foat- 
long  transmission  line  typing  into  an 
exlslii^  tine. 

T^  «ppitcattt  estirnales  the  cost  of  the 
studies  \o  be  txHtdxicted  under  the 
preliminary  permit  would  be  $15,000. 
No  new  reeds  wiH  be  needed  for  the 
purpose  «f  conducdng  these  studies. 

1.  Pffjpose  of  ftw/ert;  Prefect  power 
would  be  sold  to  a  local  utility. 

ra.  l^is  notice  also  consists  of  the 
following Hendard  paragraphs:  A5,  A7, 
A9,AU.B,C,endD2. 


9.  a.  Tjrpe  of  Applioation  •  Mew  Uajor 
I iransB 

b.  PmiBa  Ab--  2420-901. 
e  Date  filed:  Demaibflr  7X  190L 
d.  ApfiicoMd:  PacifiCorp  Electric 
Operaliona. 

a.  Name -of  Project:  Cuilar 
Hydroelectric  Project. 

f.  Locatioo:OD  the  Bear  River  near  the 
city  of  Logan,  in  Cacbe  end  Box  £Uer 
Counties,  Utah. 

g.  Filed  PunuoBt  to:  F«daiai  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  CoakiCt:l4s.  Stanley  A. 
deSousa,  Director,  Hydro  Resources. 
PacifiCorp  Electric  C^atioas.  920  S.W. 
Sixth  Avenue.  Portland.  Oregon  97204. 
(503)  464-5343. 

i.  FEBC  Contact:  hit.  Hector  Petez. 
(202)  219-2843. 

j.  CbmnientOite:  September  13. 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  {or 
enviroDmenta]  analysis  at  this  time — see 
attached  paragraph  D9. 

I.  Descriptioi)  of  ProjecL  This  project 
consists  of:  (1)  A  109-foot-high,  545- 
foot-long  concrete  gravity  ardi  dam;  (2) 
a  5,459-acre  reservoir;  (3)  a  1,160-fbat- 
long.  18-fbot-dtameter  flowliae;  (4)  t%vio 
120-foot-kMig.  14-foot-dian)eter  sXwA 
penstocks  extending  from  a  bifurcation 
in  the  flowline  to  a  powerixnise;  (5)  the 
powertiouae  containing  two  generating 
units  with  a  total  installed  capacity  of 
30  MW;  (6)  step-up  transfarmers 
connecting  to  transmission  fscilhies; 
and  (7)  appureatant  lacilities. 

The  Applicairt  is  not  proposing  any 
changes  to  the  existing  (Hoject  facilities 
as  licensed.  The  estimated  average 
annual  generation  for  the  CutlCT  project 
is  106,014  MWh. 

m.  Puroose  of  Project:  All  ener^ 
generated  by  the  project  would  be 
utilized  by  the  customers  of  PacifiCorp 
Electric  Operations. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Avahable  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
ins]>ection  «id  reprodaction  at  the 
Commission's  Public  ReEeneaoe  aad 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington,  DC.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  ofSoe  of  PacifiCorp 
Electric  Op^ations,  located  at  920  S.W. 
Sixth  Avenue,  Portland,  Oregon  97204, 
or  by  calliflg  Mr.  Stanley  A.  deSousa  at 
(503)  464-5343. 

10.  a.  Type  o/Ajjp/icotion;  Surrender 
of  License. 

b.  Projett  No.:  7568-027. 

c.  Do<e //fed:  June  14, 1993. 


d.  Afi^itxnC:  Alleghany  County. 
Penn^lvaaia. 

e.  Name  of  Project :'Dashie\ds  Lock 
and  Dam  Project 

f.  Location:  U.S.  Corps  of  Engineers* 
Dashields  Locks  and  ciam,  on  us  Ohio 
River  in  A llt^gheny  County. 
Pennsylvania. 

g.  Filed  Pursuant  to.- Federal  Power 
Act  16  U.S.a  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Heibert  C. 
Higginibotham,  U.  Department  of 
En^neering  and  Construction.  501 
County  OfRce  Building,  542  Foibes 
Avenue,  Pittsburgh.  PA  15219-2951. 
(412)  355-5902. 

i.  FERC  Cbntoct;^Iank  Ecton,  (202) 
219-2678. 

|.  Comment  DMe;  Attgost  16, 1993. 

k.  Description  of  Project  Acfkm.The 
license  for  this  project,  wkh  a  proposed 
capacity  of  25  megawatts,  was  issued  on 
October  8, 1984  .The  proposed  profed 
was  to  utilize  the  existing  U.S.  Corps  of 
Engineers'  Dacihtelds  Lodu  and  Dam. 
The  licensee  states  that  it  has  not  been 
able  to  secure  the  necessary  agreements 
to  allow  the  development  of  the  project. 
No  constraction  has  oooirred,  and  the 
proposed  site  remains  unaltered. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

11.  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  7909-^7. 

c.  Date  filed:  June  14, 1993. 

d.  Applioaat:  Allegheny  County, 
Pennsyhania. 

e.  Name  afPrt^ect:  AUegheny  River 
Lock  and  Dam  No.  4. 

i.  Locatioa:  U.S.  Corps^  Engineers' 
Allegheny  River  Lock  and  Dam  No.  4, 
on  the  AUegheny  Rivar  in  Allegheny 
and  Westinorelaad  Caontiea;. 
Pennsylvania. 

g.  Filed  Ptwuumt  to:  Federal  Power 
Act  Ifi  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Herbert  C 
.  Higginbotham.  II.  Department  of 
Engineering  and  Construction,  501 
County  Office  Building.  542  Forbes 
Avenue,  Pittsbuigh.  PA  15219-2951. 
(412)  355-5902. 

i.  FERC  Contact  Haak  Ectoa,  (202) 
219-2678. 

i.  Comment  Date:  August  16. 1993. 

k.  Description  of  Project  Action:  The 
license  for  this  project,  with  a  proposed 
capacity  of  15  megawatts,  was  issued  on 
May  13, 1985.  The  proposed  project  was 
to  utilize  the  ensting  U.S.  Corps  of 
Engineers*  Alle^ieny  River  Lock  and 
Dam  No.  4.  The  licensee  states  that  It 
has  ndt  been  able  to  secure  the 
necessary  agreements  to  allow  the 
devebpment  of  the  project.  No 
construction  has  occurred,  and  the 
proposed  site  remains  unaltered. 
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1.  This  notice  also  consists  of  the 
foUowring  standard  paragraphs:  B,  Cl, 
andD2. 

12.  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  2515-001. 

c  DatefUed:  June  30, 1993. 

d.  Appucant:  Potomac  Edison 
Company. 

e.  Miine  ofProfect:  Harper's  Ferry 
Hydro  Station. 

I  Location:  Potomac  River  in  Jefferson 
County.  West  Virsinia,  and  Waiiiington 
County.  Maryland. 

g.  Pihd  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Allegheny 
Power  System.  Bulk  Power  Supply. 
Attn:  William  E.  Costelnock.  800  Cabin 
Hill  Drive,  Greensbuig.  PA  15601-1689. 
(412)  838-6728. 

i.  FERC  Contact:  Etta  Foster.  (202) 
219-2679. 

).  Comment  Date:  September  1. 1993. 

k.  Description  of  Project:  The 
principal  project  wwks  consist  of:  (1)  a 
18-foot>high.  1700-foot-lona  log  and 
stone  dam:  (2)  a  4,500-foot*long 
heedrace  channel;  (3)  a  poweibouse 
containing  a  generating  unit  %rith  a  rated 
capacity  of  600  kW;  (4)  a  tailrace;  (5)  a 
transmission  line;  and  (6)  appurtenant 
facilities. 

Tbe  Licensee  states  that  It  does  not 
intend  to  file  an  application  for  a  new 
FERC  license  because  of  the  high  cost  of 
operating  and  maintaining  the  project 
vdth  littie  or  no  generation.  Potomac 
Edison  has  reeched  an  agreement  in 
principle  to  convey  all  remaining  rights 
and  interests  in  the  fiadlity  to  the 
National  Park  Service. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  Cl 
andD2. 

13.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  6780-048. 

C.  Date  Filed:  July  6, 1993. 

d.  Applicant:  Nugget  Hydroelectric 
LJ». 

e.  Aftune  ofPn^ect:  Dead  wood  Creek. 

f.  Location:  On  Deedwood  Creek  in 
Yube  County.  Califcvnia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  }6bn  R.  Roberts, 
Thistee  (for  Nugget  Hydroelectric,  LP.), 
419  Main  Street,  suite  300.  Placerville, 
CA  95667.  (916)  626-6441;  Mr.  Donn 
Wilson.  Engineer-Adntinistrator,  Yuba 
County  Water  Agancy,  1402  D  Street. 
Marysville.  CA  95901.  (216)  741-6278. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202)  219-2682. 

LCoaunent  Date:  August  31, 1993. 
Description  of  Transfer:  The 
tiansfBTor.  as  listed  in  paragraph  (d). 


proposes  to  transfer  the  license  issued 
on  September  28, 1988,  to  the  transfiaree 
to  facilitate  completion  of  the  project. 
The  transferee  has  proposed  to  complete 
and  operate  the  project  in  accordance 
with  tne  license.  The  transferee  is  a 
public  agency  organized  pursuant  to  the 
Yuba  County  Water  Act.  In  addition,  the 
transferee  is  the  licensee  for  the  Yub« 
River  Project  (FERC  Project  No.  2246). 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

14.  a.  Type  of  Application: 
Exemption. 

b.  Project  No:  11423-000. 

c.  Date  Filed:  July  8. 1993. 

d.  Applicant:  Iris  M.  Anderson. 

e.  Noine  of  Project:  Woodcock  Creek. 

f.  Location:  On  Woodcock  Creek,  in 
Qackamas  Coimty,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Joseph  and 
Joan  Lucero,  13525  SE  Marsh  Road. 
Sandy.  OR  97055,  (503)  668-5259. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Description  of  Project:  The  project 
consists  of:  (1)  An  11-foot-high  existing 
diversion  dam;  (2)  a  36-inch<diameter. 
1.200-foot-long  penstock;  (3)  a 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  77  kW  and  an 
average  annual  generation  of  338,359 
kWH;  and  (4)  a  short  lengUi  of 
transmission  line. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO)  as  required 
by  section  106,  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Coiuicil  on  Historic 
Preservation.  36  CFR  800.4. 

L  Under  §  4.32(b)(7)  of  Uie 
Commission's  regulations  (18  CFR).  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
ahould  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  th^  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

Standard  Paragraphs 

A4.  Development  Application- 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Conunission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 


competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particulu' 
application  (see  18  CFR  4.36). 
Suomission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminaiy  permit 
application  no  later  tlum  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  wiUi  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 

Sualified  development  applicant 
esiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  aevelopment  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license  ^^ 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  and  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  tinder 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorized  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  woik  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  • 
development  application  to  construct 
and  operate  the  project. 

B.  uomments, Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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raquiiBflaaate  cflhe  Rules  of  PtadioB 
and  Procedure.  IB  CFR  385.210,  .211. 
.214.  In  ^BtenriMfig  the  appropriate 
action  to  take,  fteConumssion  vill 
conrider  ell  prataslB  or  other  comraents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  acoerdance  with  the 
Commigaion's  Rules  may  become  a 
party  to  the  pmrearflng.  Any  comments. 

Erotests.  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  liar  the  particular 
apDlicafion. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  zeqidraments  of  Rules  of  Practice 
and  Procedure.  IB  tFR  385.210.  385.211 
and  385.214.  In  determining  the 
appropriate  action  to  take.  Uie 
Commission  ivill  consider  all  protests 
filed,  but  tnaly  those  who  file  a  motion 
to  intervene  io  accordance  with  the 
Commission's  Rules  may  beoome  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  apedfied  deadline  date 
for  fliBsarticular  ^plication. 

C  FtuBg  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "•NOTICE  OF  INTENT 
TO  FILE  COMPETING  AEPUCATION", 

COMPETING  APPUCATION". 

PROTESr',  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commissi(Mi's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  MS  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Directn.  Otv^km  of  Project  Review, 
Federal  Easi;^SHg«ktory  Commission. 
Room  1027.  at  ^  above^menticsMd 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
repreaentatiTe  of  the  AppUcant 
specified  in  the  particular  application. 
Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RBOOMNffiNDATIONS  FOR  TERMS 
ANDOONDrnONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicri))e.  end  the  Inject  Number  of 
the  paxttcalar  application  to  whidi  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 


North  CapUol  Street.  NE..  Waslui^ton. 
DC  20426.  A  copy  of  aay  motioo  to 
intervene  must  also  be  served  tipon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agendea  ere  invited  to 
file  comments  on  tha  described 
application.  A  copy  of  the  application 
may  Im  obtainad  by  nancies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  oommeiAs  within  tne  time 
spedfiad  lor  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  mitst  also 
be  sent  to  the  Applicant's 
representatives. 

D6.  Filing  and  Service  of  Responsive 
Dociunents— The  application  is  ready 
for  envifoamental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  lerms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice,  (September 
13,  imz  for  Project  No.  2394-006).  AH 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  frtun  the 
date  of  this  notice.  (October  26, 1993  for 
Project  No.  2394-006). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTIQN 
TO  LNTERVENE",  "COMMENTS". 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS":  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  tlie  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendaticms,  terms  and 
conditions  or  prescriptions  must  set 
fortli  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b}.  Agendes  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 


Secretary.  Federal  Eaergy  Bngiilrtiiry 
CommisBioB.  S25  North  Capitol  StxMt 
NE.,  Waskingtoa,  DC  20426.  Aa 
additional  copy  Binstka  natto 
Diredor,  Division  of  noject  Renew. 
Office  of  Hydrnpetier  lioecsing. 
Federal  Enei;gy  Ragnlalary  CoaumssiaR. 
Room  1027.  at  tka  above  addrass.  A 
copy  of  any  prataM  or  notioo  to 
inlerrene  must  bo  senrad  upon  each 
representative  of  tfao  applu:aiit  apeci&ed 
in  the  particular  opplicatiim.  A  oapy  at 
all  other  fillip  in  relarance  to  this 
application  tavA  be  accompanied  by 
proof  of  service  en  all  persons  listed  in 
the  service  list  prepareid  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  anA 
3^.2010. 

D9.  Filing  and  Service  of  Sespansivs 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commisaioa  is  requesting 
comments,  reply  comments, 
recommeadatioiis.  toroM  and 
conditions,  and  praacriptions. 

The  CommissioB  directs,  pursuaat  to 
§  4.34(b)  of  the  regulations  (see  Ordar 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments. 
reconMneBdatioas,  terms  and  conditians 
and  prescriptions  concemiug  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (September 
13, 1993  lor  Project  Nos.  2444-4X12, 
2475-006  and  2420-001 J  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
dale  of  this  notice.  (October  26, 1993  for 
Project  Nos.  2444-002.  2475-4)06  aad 
2420-001.) 

Anyone  may  oibtainan  extension  of 
time  for  these  deadlines  from  the 
Commissicn  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "OOMKffNTS",  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  ^^icant  and 
the  projed  number  of  the  application  to 
which  the  filing  responds;  (3)  fumisih 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2(X)1 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  «nd  the 
number  of  copies  required  by  the 
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Commission's  regulations  to:  The 
Seoretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  HydropoMrer  Licensing. 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 

Dated:  July  16. 1903.  Washington.  DC 
UfaD.CasfaeU.  | 

SecnUuy. 

(PR  Doc  93-17303  Piled  7-20-93;  8:45  ami 
I  oooa  tnr-eMi 


275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

LoisD-CashcU. 

Secntaiy. 

IFR  Doc.  93-17220  Piled  7-20-93;  8:45  ami 


[Docket  No.  JO03-12S46T  Coiorado-«8] 

United  States  Department  of  ttM 
Interior;  NGPA  Notice  Of  Determination 
l>y  Jurisdictional  Agency  Designating 
Tfight  Formation  | 

July  15. 1992.  | 

Take  notice  that  on  July  12. 1993.  the 
United  States  Department  of  Interior. 
Bureau  of  Land  Management  (BLM) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the 
Mesaverde  Group  Formation  in  the 
Ignado  Blanco-Masaverde  Field  East  in 
La  Plata  County.  Colorado,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  recommended  area 
encompasses  approximately  2.240  acres 
and  consists  of  all  or  portions  of  the 
following  acreage. 

Township  32  North,  Range  8  West 

Section  9:  E/2 
Towmship  33:  North.  Range  8  West 

Section  33:  All 
Township  33  North,  Range  9  West 

Sections  22  and  25:  All 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portions  of  the  Mesaverde 
Group  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271.  ; 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Ener^ 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


[Docket  No.  JD93-12547T  Colorad»-69] 

United  States  Department  of  tha 
Interion  NGPA  Notice  of  Determination 
by  Jurisdictional  Agency  Designating 
Tight  Formation 

July  15, 1993. 

Take  notice  that  on  July  12, 1993,  the 
United  States  Department  of  Interior. 
Bureau  of  Land  Management  (BLM) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the 
Mesaverde  Group  Formation  in  the 
Igancio  Blanco-Mesaverdi  Field  within 
the  Southern  Ute  Indian  fCeservalion  in 
La  Plata  County,  Colorado,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  recommended  area 
encompasses  approximately  3,820.49 
acres  and  consists  of  all  or  portions  of 
the  following  acreage: 

Township  32  North,  Range  9  West 

Section  3-4:  S/2 

Section  9:  All 

Section  10:  S/2 
Township  33  North,  Range  9  West 

Section  27-28:  All 

Section  33:  All 

Section  34:  S/2 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portions  of  the  Mesaverde 
Group  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD.Cashell. 

Seoefauy. 

[PR  Doc  93-17221  Piled  7-20-93;  8:45  am) 

BHJJNQ  cooc  tnr-et-M 


[Docket  No.  J093-12692T  Oklaliome-431 

State  of  Oklahoma;  NGPA  NoUca  of 
Detarmlnatlon  by  Jwlsdictlonal 
Agency  Designating  Tight  Formations 

July  15, 1993. 

Take  notice  that  on  July  13. 1093.  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
8271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Skinner  Formation 
(also  known  as  the  Hart)  and  the 
Osborne  Formation,  underlying  a 
portion  of  Canadian  County,  Oklahoma, 
qualify  as  tight  formations  under  section 
107(b)  of  the  Natural  Gas  Policy  Act  of 
1978.  The  recommended  area  is 
described  as  Sections  21.  28.  29.  32  and 
33.  of  Township  11  North,  Range  7 
West,  Canadian  County,  Oklahoma. 
The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc  93-17217  Piled  7-20-93;  8:45  ami 
eauNO  COOC  mi-tt-m 

[Docket  No.  JD93-12693T  Oklahoine-44] 

State  of  Oklahoma;  NGPA  NoUca  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

July  15, 1993. 

Take  notice  that  on  July  13. 1993.  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Skinner  Formation 
(also  known  as  the  Hart),  underlying  a 
portion  of  Canadian  County.  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  recommended  area  is 
described  as  Sections  1  and  2  of 
Township  10  North.  Range  7  West. 
Canadian  County.  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
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raquiremento  of  the  Commission's 
regulations  set  fortli  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  it  confidential  under  18 
C7R  275.206.  at  the  Federal  Eneigy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
iD. 


Secntaiy. 

(FR  Doc  93-17218  Filed  7-20-93;  8:45  am] 
I  eoM  snKai-ii 


[Docket  No.  JD9»-ia694T  Oklahom»-45I 

State  of  Oidahoma:  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formations 

July  IS,  1993. 

Take  notice  that  on  July  13. 1993.  the 
Corporation  Commission  of  the  State  of 
Oidahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Skinner  Formation 
(also  known  as  the  Hart)  and  the 
Osborne  Formation,  imderlying  portions 
of  Canadian  County,  Oklahoma,  qualify 
as  tight  formations  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
section  6. 8.  and  17  of  Township  11 
North.  Range  7  West.  Sections  1.  2,  and 
12  of  Township  11  North,  Range  8  West 
and  Section  36,  Township  12  North, 
Range  8  West,  Canadian  County. 
Oklfliioma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  tneet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Eneigy 
Regulatoiy  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §§  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
L0bD.CuiwU. 
Secntaiy. 

(FR  Doc.  93-17219  Filed  7-20-93;  8:45  ami 
iauNa  oooc  srir-ot-M 


(Docket  No.  093-12-000] 

Columbia  Energy  Services  Corp.; 
Application  for  a  Blanket  Certificata 
With  Pregranted  Abandonment 

July  15. 1993. 

Take  notice  that  on  June  24, 1993, 
Columbia  Energy  Services  Corporation 
(CES)  of  Building  200.  suite  201,  2581 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  under 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  for  a  blanket  certificate  with 
pregranted  abandonment  authorizing 
sales  in  interstate  commerce  for  resale  of 
all  categories  of  natural  gas  subject  to 
the  Commission's  NGA  jurisdiction. 
CES  requests  that  the  authorization 
continue  until  such  time  as  CES' 
pipeline  affiliate,  Columbia  Gas 
Transmission  Corporation,  is  found  to 
be  in  compliance  with  Order  No.  636. 
CES'  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

To  be  heard  or  to  protest  the 
application  a  person  must  file  a  petition 
to  intervene  or  a  protest  on  or  before 
August  5, 1993.  A  person  filing  a 
petition  to  intervene  or  a  protest  must 
follow  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  petitions  to  intervene 
or  protests  must  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  IX:  20426. 

The  Commission  will  consider  all 
filed  protests  in  deciding  the 
appropriate  action  to  take  but  filing  a 
protest  does  not  make  protestants 
parties  to  a  proceeding.  A  person 
wanting  to  be  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  a  hearing 
must  file  a  petition  to  intervene. 

Under  the  procedure  provided  for 
here,  unless  otherwise  advised,  CES  will 
not  have  to  appear  or  be  represented  at 
any  hearing. 
Lois  D.  Cuhell. 
Secretary. 

(FR  Doc  93-17224  Filed  7-20-93;  8:45  am] 
MLUNO  cooc  (nr-oi-H 


(Docket  No.  Tiyi93-5-24-000] 

Equitrans.  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

July  16, 1993. 

Take  notice  that  on  July  14, 1993. 
Equitrans.  Inc.  (Equitrans).  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Xhiginal  Volume  No.  1,  Fourth  Revised 
Sheet  No.  12,  with  a  proposed  efiiactive 
date  of  August  1, 1993. 


Equitrans  states  that  the  revisions  to 
adjust  Equitrans'  demand  surcharge  for 
passthroush  of  take-or-pay  surcharges 
from  pipeline  suppliers  refiects  \he 
assessment  by  Teiuiessee  Gas  Pipeline 
Company  (Tennessee)  of  an  additional 
$69,301  in  demand  surcharges, 
including  interest,  related  to 
Tennessee's  takeor-pay  buyout  and 
buydown  costs.  Equitrans'  FERC  Gas 
Tariff  (Original  Volume  No.  1.  First 
Revised  Sheet  No.  177E)  provides  that 
any  additional  take-K>r*pay  costs  to 

Suitrans  fix>m  Tennessee  will  be 
ocated  to  Equitrans'  customers  using 
the  same  methodology  as  such  charges  « 
are  allocated  to  Equitrans.  On  June  30. 
1993.  the  Commission  authorized 
Tennessee  to  recover  a  total  of  $3.27 
million  in  additional  take-or-pay 
demand  costs  using  the  same 
methodology  which  the  Commission 
originally  approved  in  Tennessee's 
Cosmic  Settlement.  As  a  result, 
Equitrans  states  it  is  increasing  the  total 
monthly  demand  surcharge  for  take^r* 
pay  passthrough  to  $10,865. 

Equitrans  states  that  copies  of  the 
filing  are  being  served  on  each  of 
Equitrans'  customers  and  interested 
state  commissions  and  that  copies  of 
this  filing  are  also  available  for  public 
inspection  during  regular  hours  at 
Equitrans'  offices  in  Pittsburgh. 
Pennsylvania. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
23, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(PR  Doc.  93-17304  Filed  7-20-93;  8:45  am] 
BlUiNQ  cooc  «717-«>l-« 

[Docket  No.  RP93-154-00QI 

Rorida  Gaa  Transmission  Co.;  Petition 
for  Umited  Waiver  of  Tariff  Provision 

July  16, 199*3. 

"Take  notice  that  on  July  13. 1993. 
Florida  Gas  Transmission  Company 


Pvdaral  Ri«iitBr  /  VoL  58.  No.  138  /  Wednesday.  July  21.  1903 /Notices 


tPGrn.  filed  a  petition  fbr  a  limited 
weiver,  to  the  extent  neceaaaiy,  of 
CommiMkai  poUqr  snd  FGTs  FERC  Gaa 
Tariff  to  pennit  the  City  of  Gainecville. 
Flflridi  (&b/a  GeinasviUe  Regional 
Utilities  (GRU)to  letain  iu  existing 
priority  date  tdiile  eddlng  a  new 
delivery  point  to  an  existing  firm 
transportation  sarvloa  agreement  under 
whi<a  FGT  is  currmtly  providing  GRU 
service  under  Rate  Schedule  FTS-1. 

FGT  states  that  gpod  cause  exists  for 
granting  the  requested  waivers  in  that  (i) 
FGT  wul  continue  to  serve  the  same 
customer.  GRU;  (ii)  the  new  delivery 
^oint  will  be  located  in  the  same 
geographic  location  as  other  existing 
delivery  points  at  which  FGT  oresently 
serves  GRU;  and  (ill)  the  new  delivery 
point  «rill  not  interfere  with  FGTs 
ability  to  render  firm  service  to  POT'S 
other  customere. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiwion.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  audi  moti(»s  or  protests  should  be 
filed  on  or  before  July  23. 1993.  Protests 
will  be  considered  by  the  Commission 
in  detwmining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
miist  file  a  motim  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LiawBodA.WalM^|r.. 
Acting  Secretary. 
[FR  Doc.  ed-iraOB  Piled  7-20-e3;  MS  «■] 


fOeehet  No.  CP9O-138-001] 

Mid  LouMma  Qae  Ca;  PalUonTo 


lulylS,  1M3. 

Take  notice  that  aa  July  12. 1993,  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana).  333  Clay  Street,  suite  2700. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP90-138-001  a  petition  to  amend 
its  certificate  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  different 
standby  compressor  unit  in  lieu  of  a 
unit  previously  authorized,  all  as  more 
fiilly  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Mid  Louisiana  states  that  by  order 
issued  December  18. 1990.  in  Docket 
No.  CP90-138-000  (53  FERC  161.393). 


the  Commission  authorized,  inter  alia, 
the  construction  of  a  new  1, ISO 
horsepower,  multi-stage  compressor 
unit  and  related  fadlitiea  at  its  DeSalrd 
Station,  Ouachita  Parish,  Louisiana.  It  is 
stated  that  the  compressor  would  be 
used  as  backup  for  four  existing 
compressors  (2.725  horsepower  total)  at 
the  station.  Mid  Louisiana  further  states 
that  the  Commission  has  granted 
extensions  of  time  in  which  to  install 
that  compressor  to  permit  new  owners 
of  Mid  Louisiana.  Interstate  Natxiral  Gas 
Company,  the  opportunity  to  correlate 
the  compression  requirements  at  the 
DeSaird  Station  with  the  operating 
conditions  in  the  Monroe  Field. 

Mid  Louisiana  requests  authorization 
to  install  an  existing  Chicago  Pnexmiatic 
6FE065  compressor  (750  harsepowar)  in 
lieu  of  the  new  1.150  horsepower  unit. 
Mid  Louisiana  states  that  the  existing 
unit  would  be  relocated  from  its 
gathering  system  in  the  Monroe  Field, 
where  it  is  no  longer  in  use.  Mid 
Louisiana  states  that  the  relocated  unit 
would  provide  reliable  backup  service 
at  costs  less  than  would  have  been 
incurred  with  the  new  unit  Mid 
Louisiana  advises  that  the  total  cost  oi 
installing  the  existing  unit,  including 
relocation  costs,  would  be 
approximately  $400,000  rather  than  the 
original  $1,000,000  which  was 
estimated  for  the  new  1,150  horsepower 
unit. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  5, 1993.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  moticm  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Prectice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  takm  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

UlsD.Caahell. 
Secretary. 

(FR  Doc  93-17222  Filed  7-20-93;  8:45  am] 
aauio  COOK  anT-tt-M 


UrUted  Gas  Pipe  Una  Co;  NoUc*  Of 
Request  Under  Blanket  Authorialkm 

[Docket  No.  CP93-64«-4)00] 

July  IS.  1993. 

Take  notice  that  on  July  9, 1993, 
United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houstim,  Texaa 
77251-1478,  filed  in  Docket  Na  CP93- 
546-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  tiie 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorizaticm  to  construct 
and  operate  a  new  meter  and  related 
feciliUes  at  an  existing  meter  station 
undw  United's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspectimi. 

United  proposes  to  Install  a  2-inch 
meter  and  appurtenant  natural  gas 
measurement  equipment  at  an  existing 
meter  station  known  as  the  "Iowa  Field 
Common  Point,"  located  in  Jefierson 
Davis  Parish,  Louisiana.  United  advises 
that  the  meter  will  permit  it  to  provide 
transportation  service  on  behalTof 
UnitM  Gas  Services  Company  (UGS)  for 
delivery  to  Polaris  Enterprises  (Polaris). 
United  states  that  the  new  facilities 
would  enable  UGS  to  deliver  to  Polaris 
300  Mcf  per  day  for  lift  gas  to  maintain 
field  pressure.  United  explains  that  it 
would  transport  the  gas  tor  UGS  under 
its  blanket  certificate  in  Docket  No. 
CP88-6-000  and  Rate  Schedule  ITS.  R 
is  estimated  that  the  fedlities  would 
cost  $18,347. 

Any  person  or  the  Coamiission*s  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdravm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  es  an  application  fbr 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 
Lois  D.  Caahell, 
Secretary. 

IFR  Doc  93-17223  Filed  7-2(^-03: 8:45  am] 
BHJJNO  coot  •nr-oi-M 
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Office  of  Hearings  and  Appeals 

Cases  nied  During  ttte  Week  of  May  21 
Through  May  28, 1993 

During  the  Week  of  May  21  through 
May  28. 1093,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 


inadvertently  omitted  &om  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  July  14, 1993. 
Georgi  B.  Breznajr, 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(During  the  Week  of  May  21  through  May  28, 1993] 


Data 

Name  and  location  of  applicant 

Case  No. 

Type  of  sutxnission 

06/10/93  — ...... 

05/24/93 

Artene  &  Eunice  Rude,  Redfield,  SD 

Albuquerque  Journal,  Santa  Fe,  NM 

RR272-105 
LFAr-0299 

LRZ-0020 

Request  for  Modification/  Recession  in  the  Cnjde  OH  Refund 
Proceeding.  If  granted:  The  April  15, 1993  Decision  «xl  Order 
(Case  No.  RC272-169)  issued  to  Artene  &  Eunice  Rude  re- 
garding the  firm's  Application  for  Refund  submitted  in  the 
cnjde  oil  refund  proceeding  would  t)e  modified. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The  iyiay 
13, 1993  Freedom  of  infomiation  Request  Denial  issued  by  the 
Office  of  Intergovernmental  and  External  Affairs  would  be  re- 
scinded, and  the  Albuquerque  Journal  would  receive  access  to 
records  responsive  to  the  identities  of  all  agencies  that  pay 
"reuntMjrseables''  to  SandUi  National  1  aboratories  Systems  Re- 
search Center. 

05«5«/.. 

economic  Regulatory  Admin.,  Washington, 
DC. 

• 

Motion  to  Dismiss.  If  granted:  Louis  Porter  would  be  dismissed 
as  the  final  party  to  the  Proposed  Remedial  Order  (Case  No. 
HRO-0074)  issued  by  the  Economic  Regulatory  Administration 
to  Dalco  Petroleum  Company,  D.  Wanen  Zang,  and  Louis  Por- 
ter. As  a  result  the  Proposed  Remedial  Order  Proceeding 
would  be  dosed. 

REFUND  APPUCATIONS  RECEIVED 

REFUND  APPUCATIONS  RECEIVED— 

Continued 

fteme  of  refund 

proceedin(^ 
name  of  refund 

Case  No. 

Date  received 

Date  received 

Name  of  refund 

proceeding/ 

name  of  refurxl 

applicant 

Case  No. 

05/11/93  thru 

Atlanttc  Rich- 
Held  Refund 
Applications 
Received. 

fcjndAppHca- 
tione  Re- 
ceived. 

Crude  Oil  Re- 
fundApplica- 
iona  Re- 
ceived. 

RF304- 
13987 
thni 

RF304- 
14029 

RF321- 
19751 
thru 

RF321- 
19761 

RF272- 
94716 
thm 

RF272- 
94724 

05/28/93 

05/21/93  thni 
05/28/93 

05/21/93 
05/27/93 

Shaver  Trarts- 
portationCo. 
Link's  Texaco  ... 

RC272- 

199 
RF321- 

19758 

IFR  Doc  93-17317  Filed  7-20-93;  8:45  am] 
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05^1/93  thnj 
05/28/93 

CaseeniedO 
18  Through  J 

Dtuing  the  \ 
June  25, 1993, 
applications  fi 

uring  the  Week 
jne25,1993 

iVeek  of  June  18 1 

the  appeals  and 

sr  exception  or  o 

of  June 

through 
ther  relief 

listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
^service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  July  14, 1993. 
Geoi^  B.  Brcxnay, 
Director,  Office  of  Hearings  and  Appeals. 


3b022 
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UST  OF  Cases  Received  by  the  Office  of  Hearmqs  and  appeals 

(Duhng  lh«  Week  o(  Jun*  18  •wough  Jura  25. 1983] 


Nwiw  and  localkjn  of  applicant 


CaMNa 


Typa  of  submission 


e/^1/93 


Shapiro,  Funal,  Wedga  &  Smo^wnnan, 
Gaoigla. 


LFA-0306 


9/23193 


6/2S93 


AfOQ^Cousins  Areo.  ASantlc  Beach,  Florida 


Cnafgy  Products,  Inc.,  Gacunwnfo.  Califof- 
nia. 


RR304-64 


LFA-0307 


Appeal  of  an  Information  Request  Denial.  If  granted:  Tbe  June  7, 
1993  Freedom  of  Information  Request  Denial  hsuad  by  9m 
Skalegic  Petroleum  Reserve  Proiaci  Managemem  Office 
woid  be  rescinded,  and  Shapiro.  Fuaaal.  WMge  ft 
SmoVwrmM)  would  receive  tta  document  enWad,  "Analysis 
and  Recommerxlalions  for  Final  SetdemenL" 

Request  tor  Modification/Rescission  in  the  Arco  Refund  Proceed- 
ing. It  granted:  The  February  10.  1993  Dismissal  Letter  (Case 
Ha.  RF304-12901)  issued  to  Cousins  Arco  would  be  modified 
regarding  the  firm's  application  for  refurxl  sutxnitted  in  the  Aroo 
refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted:  TTie  June 
14,  1993  Freedom  of  Information  Request  Denial  issued  by  the 
Office  of  BuBding  Energy  Research  of  tfw  Division  of  Energy 
Effictency  and  Renewable  Energy  would  be  rescinded,  and  En- 
ergy Products,  Inc.  would  receive  access  to  the  Oak  Ridge  1^ 
ttonal  Laboratory  Report,  entitled  "Preliminary  Evaluatkxi  ol 
Radiation  Control  Coatings  for  Energy  Conservatkm  In  BuiM- 
ings." 


Refund  Applications  Received 

[Ouiing  Iha  Weak  ol  June  18  Through  June 
25.1983) 


DaltRa- 
caivad 


6^21/93 

6'2S/93 

6/18/93  tKU 
6/25/93 


V1V93ttni 
6/25^93 


6/18/93  tMU 
6/2S/S3 


Name  of  re- 
fund procaad- 
in^Nameof 
rewndappV- 


Chucks  Clark 
Super  100. 

V«iM.Wat- 
idna. 

AllwecRkh- 
WdAppika- 
ionsRe- 
caivad. 

Cnjda  01  Re- 
fund Appl- 
calonaRa- 
caivad. 

Taiaoo  01  Re- 
fund Appl- 
cationa  Re- 
ceived. 


CaseNa 


RF342-323. 
RC272-205. 

RF304- 
14110  ttwu 
RF304- 
14162. 

RF272- 
94757  twu 
RF27a- 
94768. 

RF321- 
19776  tmi 
FIF321- 
19782. 
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procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  Hied  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Doted:  July  14. 1993. 
George  B.  Breznay. 
Dinctor,  Office  ofHearingf  aitdApptab. 


Date  received 


Cases  Filed  During  the  Week  of  June 
25  Through  July  2, 1993 

During  the  Week  of  June  25  through 
July  2. 1993.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  Rled  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


6«3«3  -.. 

6/23«3  


6/25/93  twu  7/ 
2/93. 


6/25/93  ttvu  7/ 
2/93. 


6/2S«3tHu7/ 

2/93. 


6/28/93 

6/28/93 
6/28/93 
6/28/93 
6/28/93 
6/29/93 


Name  of  firm 


Adolph'sTex- 
aca 

Thompson's 
GuM  12. 

ASaniicRKh- 
laUAppica- 
tnna  Re- 
ceived. 

Crude  Oil  Re- 
fuTKl  Applica- 
Ikxw  Re- 
ceived. 

Beacon  01  Re- 
fund Appkca- 
tkxis  Re- 
ceived. 

Brown  Trarw- 
portCorpora- 
Oon. 

Bougher  Bros. 
&  Son  Texaco. 

f^orth  Lake  Tex- 
aco. 

Chiaro's  Tex- 
aco... 

Ed  Krwwies 
Texaco. 

Bishop  Texaco 
Sales. 


Cass  no. 


RF321- 

19787 
RF321- 

21746 
RF304- 

14163 

thru 

RF304- 

14182 
RF272- 

94769 

thru 

RF272- 

94780 
RF238-93 

tvu 

RF238- 

112 
RF3S1-2 


RF321- 

19783 
RF321- 

19784 
RF321- 

19785 
RF321- 

19786 
RF321- 

19790 
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Rnal  Filing  Deadline  in  Special  Refund 
Proceeding  No.  KEF-0102  Involving 
Agway,  Inc. 

agency:  Oflice  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  setting  final  deadline 
for  filing  Applications  for  Refund  in 
Special  Refund  Proceeding  KEF-0102. 
Agway,  Inc. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  has  set  the  final  deadline 
for  filing  Applications  for  Refund  firom 
the  escrow  account  established  pursuant 
to  a  consent  order  entered  into  between 
the  EKDE  and  Agway,  Inc.  (Agway), 
Special  Refund  Proceeding  No.  KEF- 
0102.  The  previous  deadline  was 
September  26. 1990.  The  new  final 
deadline  is  July  26. 1993. 
FOR  FlJRTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow.  Deputy  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-8018. 
SUPPl£MENTARY  INFORMATION:  On  June 
21, 1990,  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
issued  a  Decision  and  Order  setting 
forth  the  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overcharge  escrow  account  established 
in  accordance  with  the  terms  of  a 
Consent  Order  entered  into  by  the 
Department  of  Energy  and  Agway.  Inc. 
Agway.  Inc..  20  DOE  185.439  (1990).  55 
FR  26492  (June  28. 1990).  That  Decision 
established  September  26. 1990.  as  the 
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filing  deadline  for  the  submission  of 
refund  applications  for  direct  restitution 
by  purcliasers  of  A^ay's  refined 
petroleum  products.  20  DOE  at  89.027. 
55  FR  26497. 

We  commenced  accepting  refund 
applications  in  the  Agway  refund 
proceeding  on  June  21, 1990,  mora  tlian 
three  years  ago.  While  the  initial 
deedlioe  for  sudi  submissions  was 
September  26, 1990,  we  have  continued 
to  liberally  accept  applications  after  the 
deadline.  However,  we  have  now 
concluded  that  eligible  applicants  have 
been  provided  with  mora  than  ample 
time  to  file.  Therefore,  we  will  not 
accept  applications  that  are  postmarked 
after  July  26. 1993.  All  Applications  lor 
Refund  from  the  Agway  Consent  Order 
fund  postmarked  aner  the  final  filing 
date  of  July  26. 1993,  will  be  summarily 
dismissed.  Any  imclaimed  hinds 
remaining  after  all  pending  claims  are 
resolved  will  be  made  available  for 
indirect  restitution  pursuant  to  the 
Petroleum  Overcha^e  Distributicn  and 
Restitution  Act  of  1986, 15  U.S.C  4501. 

Dated:  July  14, 1993. 
Gwv^  B.  BnzBsy, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc  03-17320  Filed  7-20-93: 8:45  am] 
HLLMO  COOC  im  11  r 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Um  of  Altemathr*  Df«put«  Resolution 
•nd  Negotiated  RutemaMng 
ProceduTM 

AGENCY:  E^ual  Employment 
Opportunity  Commission. 
ACTION:  Request  for  comments. 

SUMUARY:  The  Administrative  Dispute 
Resolution  Act  (ADRA)  Public  Law  101- 
552,  codified  at  5  U.S.C.  571-583  (1992) 
and  the  Negotiated  Rulemaking  Act 
(Reg-Neg),  Public  Law  101-648.  5  U.S.C 
561-570  (1992),  encourage  agencies  to 
use  alternative  meens  of  dispute 
resolution  in  administrative  programs 
and  negotiated  rulemaking  for  prompter 
and  more  informal  resolution  of 
disputes  and  development  of 
regulations.  The  Commission 
anticipates  that  alternative  dispute 
resolution  and  negotiated  rulemaking  in 
some  areas  of  its  responsibility  may  be 
faster,  less  contentious  and  more 
economical  than  current  procHdures. 

Pursuant  to  section  3(a)  of  the  ADRA, 
the  Commission  intends  to  adopt  a 
policy  statement  that  addresses  the  use 
of  "alternative  means  of  dispi:te 
resolution  and  case  management  in  the 
following  areas:  (1)  formal  and  informal 
adjudications,  (2)  rulemakings,  (3) 


enforcement  ections,  (4)  contract 
administration,  and  (5)  litigation 
brought  by  or  against  the  Commission. 

Before  adopting  any  such  policy 
statement,  howevw,  the  Commission  is 
seeking  comments  from  the  public  on 
the  use  of  alternative  dispute 
resolutions  in  any  of  the  above 
referenced  areas  at  the  Commission.  The 
Commission  encourages  a  broad  range 
of  comments,  from  whether  ADR  is 
appropriate  in  the  functional  areas 
noted  to  whether  specific  types  of  ADR 
are  appropriate  for  specific  nmctional 
areas.  All  comments  received  will  be 
carefully  considered  before  any  such 
policy  statement  is  drafted  and 
finalized. 

DATES:  Conunents  are  due  by  September 
20, 1993. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507.  Copies  of 
comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  Library,  room  6502, 1801 
L  Street,  NW.,  Washington.  D.C. 
between  the  houra  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Counsel  for  I^al  Services,  et  (202)  663- 
4640  or  TDD  (202)  663-7026.  This 
notice  is  also  available  in  the  following 
formats:  large  print,  braille,  audio  tape 
and  electronic  file  on  computer  disk. 
Requests  for  this  notice  in  an  alternative 
format  should  be  made  to  the 
Publications  Information  Center  at  1- 
800-669-3362. 

SUPPLEMENTARY  INFORMATION:  In  1990, 
Congress  passed  the  Administrative 
Dispute  Resolution  Act  (ADRA).  Public 
Law  101-552.  and  the  Negotiated 
Rulemaking  Act,  Public  Law  101-648. 
The  ADRA  encourages  federal  agencies 
to  use  mediation,  conciliation, 
arbitration,  negotiated  rulemaking  and 
other  consensual  methods  of  dispute 
resolution  for  the  prompt  and  informal 
resolution  of  issues  of  OHitroversy 
relating  to  administrative  programs.  The 
Reg-Neg  Act  sets  forth  criteria  for  tlte 
use  of  negotiated  rulemaking  in 
appropriate  circumstances.  Section  3  of 
the  ADRA  requires  each  agency  to  adopt 
a  policy  regarding  the  use  of  alternative 
dispute  resolution  and  case 
management  in  a  number  of  areas, 
including:  (1)  formal  and  informal 
adjudications;  (2)  rulemakings;  (3) 
enforcemmt  actions;  (4)  contract 
administration;  and  (5)  litigation 
brought  by  or  against  the  agency. 

In  enacting  the  ADRA,  Congress 
expressed  concern  that  administrative 


proceedings  have  become  too  formal 
and  lengthy,  and  assarted  that 
alternative  procedures  may.Jn  at  least 
some  instances,  be  faster,  less 
contentious  and  more  economical.  ADR 
techniques,  however,  will  not  tie 
appropriate  in  every  situation:  the 
statute  indicates,  for  example,  that  ADR 
techniques  should  not  be  used  for 

i>recedent  setting  cases,  those  where  a 
ormal  record  is  essential  and  those 
bearing  on  significant  policy  questions. 

The  Reg-Neg  Act  amended  tne 
Administrative  Procedure  Act  to 
estabUsh  a  procedure  for  negotiating  • 
proposed  rule.  In  enacting  the  statute. 
Congress  addressed  omcems  that 
traditional  rulemaking  procedures  may 
discourage  affected  parties  from 
communicating  openly  with  each  other 
and  with  federal  agencies,  and 
encourages  them  to  assume  extreme 
conflicting  positions  often  resulting  in 
costly  and  time-consuming  litigation. 
While  agencies  have  experimented  with 
alternative  techniques  to  avoid  these 
consequences,  the  Reg-Neg  statute 
codifies  the  negotiated  ruiemaking 
process. 

In  addition  to  the  Administrative 
Dispute  Resolution  Act,  both  the 
Americans  With  Disabilities  Act  of 
1990,  Public  Law  101-336.  42  U.S.C 
12101  et  seq.,  and  the  Civil  Rights  Act 
of  1991,  Pubhc  Law  102-166, 42  U.S.C 
1981  note,  explicitly  encourage  the  use 
of  alternative  means  of  dispute 
resolution  where  appropriate  and  to  the 
extent  authorized  by  law.  Congress's 
encouragement  and  emphasis  on  the 
utilization  of  alternate  dispute 
resolution  mechanisms  in  the  labor 
dispute  area  along  with  reported  ADR 
successes  are  sure  to  move  more 
employers  toward  attempting  to  resoh'e 
internal  disputes  before  they  are  brought 
in  court  or  into  EEOC's  administrative 
programs,  lliis  support  also  encourages 
EEOC  to  look  toward  additive  and 
alternative  systems  to  provide  the  best 
and  quickest  law  enforcement  service  to 
the  public.  Therefore,  in  undertaking 
the  responsibilities  of  enforcing  its  two 
new  statutes,  the  Commission  believes 
that  alternatives  to  its  current  charge 
resolution  processes  must  be 
considered. 

Alternative  dispute  resolution  is  not  a 
new  concept  for  the  Commission.  Title 
VII  of  the  Civil  Rights  Act  of  1964 
requires  that  the  Commission  conciliate 
every  diarge  when  it  md^es  a 
determination  that  reasonable  cause 
exists  to  believe  that  discrimination  has 
occurred.  In  addition,  the  Commission 
has  undertaken  other  activities  in  the 
past  to  promote  early,  negotiated 
settlement  of  charges  of  discrimination, 
as  well  as  efforts  to  encourage 
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alternative  methods  of  resolving  its  own 
intonal  disputes.  A  few  of  these 
previous  activities  are  aet  forth  below. 

lapid  Ouige  Processing 

b  1977.  EEOC  established  a  rapid 
diaige  process,  emphasizing  early, 
negotiated  no-Cault  settlements  between 
diarging  party  and  respondent,  on  a 
pilot  basis  in  three  model  offices.  This 
process  was  extended  to  all  district 
offices  in  1979.  Under  the  rapid  charge 

Erocess.  Commission  staff  conducted  a 
mited  preliminary  investigation,  then 
scheduled  a  foct  finding  conference 
with  the  charging  party  and  the 
respondent  in  which  EEOC  served  as 
moderator/advisor,  encouraging  the 
parties  to  reach  a  settlement.  If  a 
settlement  was  reached,  a  no-fault 
agreement  was  signed  by  the  parties  and 
EEOC  EEOC  made  no  decision  on  the 
merits  of  the  case.  If  no  settlement  was 
reached,  EEOC  used  the  preliminary 
evidence  and  evidence  received  at  the 
conference  to  either  close  the  case  with 
a  determination,  or  return  it  for  further 
investigation  and  regular  charge 
processing. 

A 1981  report  by  the  General 
Accounting  Office  (GAO)  found  that 
rapid  charge  processing  had  improved 
duuge  processing  from  what  it  had 
been,  and  that,  in  most  instances,  rapid 
charge  processing  could  be  effective. 
However,  GAO  believed  that  in  some 
instances  EEOC  overemphasized 
negotiated  settlements. 

Interna]  Complaint  Resolution 

In  1985  and  1986,  EEOC  developed 
materials  and  case  studies  for  its 
managers,  emphasizing  ways  to  avoid  or 
quickly  resolve  EEO  complaints  through 
improved  communications  and  other 
actions.  Many  Commission  managers 
believed  that  EEO  complaints  filed 
against  EEOC  as  employer  were  due  to 
poor  commimication  between  managers 
and  employees,  misunderstandings  and 
other  barriers.  Top  managers  believed 
that  small  problems  that  could  have 
been  resolved  quickly  often  developed 
into  larger,  irreconcilable  issues,  as  the 
parties'  positions  hardened  during 
leMthy  EEO  proceedinss. 

Tne  AORA  requires  tnat  agencies 
consider  alternative  dispute  resolution 
methods  as  vehicles  for  avoiding 
protracted  administrative  procedures 
and  litigation.  In  developing  an  ADR 
policy,  EEOC  intends  to  explore  the  use 
of  such  techniques  to  the  extent,  and 
only  to  the  extent,  that  they  can  improve 
and  enhance  the  fairness,  effiectiveness 
and  efficiency  of  its  actions.  EEOC 
intends  to  consider  implementing  or 
expanding  the  tiae  of  ADR  techniques 
wherever  such  informal  dispute 


resolution  methods  have  a  likelihood  of 
proving  useful  within  the  resources 
given  to  the  Commission.  The 
Commission  has  implemented  pilot 
ADR  procedures  in  several  areas.  In 
addition,  the  Commission  believes  that 
ADR  is  not  appropriate  in  other  areas. 
These  areas  are  discussed  below. 

Enforcement — Charge  Resolution 

To  study  the  potential  impact  of  ADR 
in  its  enforcement  and  charge  solution 
responsibilities,  EEOC  initiated  a  Pilot 
Mediation  Program  in  four  district 
offices  in  April  1993.  In  initiating  this 
Pilot  Program,  the  Commission  sought 
to  develop  a  permanent  informal 
resolution  system  that  will  supplement, 
not  replace,  the  currant  charge 
resolution  system,  be  highly  effisctive, 
and  produce  a  greater  number  of 
amicable  resolutions  in  a  shorter  time 
period,  with  a  higher  level  of 
satisfaction  than  is  achieved  through 
existing  procedures. 

In  the  Pilot  Mediation  Program, 
professional  mediators  are  mediating  7S 
cases  in  each  of  four  district  offices: 
Houston,  New  Orleans,  Philadelphia 
and  Washington,  DC  Mediation  is  being 
offered  in  selected  cases  alleging 
discrimination  in  discharge,  discipline 
and  terms  and  conditions  of 
employment  under  Title  VII  of  the  Civil 
Rignts  Act  of  1964,  the  Americans  with 
Disabilities  Act,  and  the  Age 
Discrimination  in  Employment  Act. 
Class  action  and  equal  pay  charges  are 
not  eligible  for  mediation  in  the  Pilot. 
Mediation  occurs  only  where  both  the 
charging  party  and  the  respondent  have 
voluntarily  agreed  to  the  process.  Either 
party  can  opt  out  of  mediation  at  any 
time.  If  an  agreement  is  not  reached 
during  a  60-day  mediation  period,  the 
case  will  be  referred  back  to  EEOC  to 
continue  the  normal  investigative 
process.  Any  agreement  readied  in  a 
mediation  will  have  the  same  force  as 
any  settlement  reached  through  EEOC 
Such  agreements  are  enforceable  in 
court.  The  Pilot  Mediation  Program  is 
slated  for  completion  in  August  1993.  A 
thorough  analysis  of  the  Pilot  Program 
will  be  conducted  at  the  conclusion  of 
the  Program. 

ADA  Training  and  Enforcement 

In  addition  to  the  Pilot  Mediation 
Program,  EEOC  emphasized  the  use  of 
ADR  to  help  resolve  disputes  arising 
under  the  Americans  with  Disabilities 
Act  in  a  one-week  training  program 
conducted  for  400  representatives  of  the 
disability  community,  under  an  EEOC 
contrad  with  the  Disability  Rights 
Education  and  Defense  Fund. 
Partidpants  were  trained  on  ADA 
substantive  requirements  are  alternative 


dispute  resolution  techniques.  One 
hundred  partidpants  received 
additional  training  induding  intensive 
training  on  ADR  techniques.  These  100 
persons  serve  as  resources  to  EEOC  field 
offices  to  help  resolve  EEOC  complaints. 

Adjudications 

EEOC  is  considering  an  interim  rule 
implementing  sections  320  and  321  of 
the  Civil  Rightv  Ad  of  1991.  Sedions 
320  and  321  provide  for  formal 
adjudication  under  the  Administrative 
Procedure  Ad  of  complaints  of 
discrimination  brought  by  previously 
exempt  state  and  local  government 
employees  and  Presidential  appointees, 
llie  interim  rule  would  permit 
medication  by  EEOC  mediatore  of  each 
complaint  before  the  formal  hearing, 
and  the  Commission  will  request 
comments  on  the  interim  rule. 

In  addition,  in  its  recent  regulations 
governing  the  processing  of  complaints 
of  discrimination  brought  by  federal 
employees,  29  CFR  part  1614,  EEOC  has 
provided  for  an  automatic  extension  of 
the  pre-complaint  counseling  period 
when  a  complainant  agrees  to 
partidpate  in  an  agency's  established 
alternative  dispute  resolution  program. 
The  Commission  also  encourages 
agencies'  use  of  ADR  procedures  during 
the  investigative  phase  of  the  federal 
sector  complaints  process.  Agencies 
have  expressed  considerable  interest  in 
efforts  to  train  a  cadre  of  expert 
mediators  within  the  government  who 
could  be  used  by  other  agendes  as 
neutrals,  and  other  joint  efforts  to 
improve  handling  of  federal  sector  EEO 
complaints. 

Negotiated  Rulemaking 

When  created  in  1964  by  Title  VII  of 
the  Civil  Rights  Act  of  1964,  the 
Commission  did  not  have  the  authority 
to  issue  substantive,  or  legislative,  rules. 
When  the  Commission  received  the 
authority  to  enforce  the  Age 
Discrimination  in  Employment  Ad 
(ADEA),  and  most  recently  with  the 
passage  of  the  Americans  with 
Disabilities  Ad  (ADA),  the  Commission 
was  given  authority  to  issue  regulations 
that  have  the  force  and  effed  of  law.  In 
carrying  out  these  regulatory  functions, 
the  Commission  has  considered  and 
will  continue  to  consider  whether  to  use 
Reg-Neg. 

Contract  Administration 

EEOC  has  been  party  to  only  two 
contrad  disputes  in  the  last  5  years, 
both  of  which  were  settled  prior  to  the 
institution  of  formal  proceedings.  The 
Disputes  Clause  of  the  contrad  requires 
that  disagreements  be  raised  informally 
before  any  formal  action  in  taken.  In 
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addition,  the  ADRA  authorizes  agencies 
to  use  ADR  in  the  context  of  any 
paiticular  dispute.  The  Commission 
would  be  free  to  consider  ADR  in  the 
context  of  any  specific  dispute  raised. 

Internal  CemplaiBi  Procadivea 

The  Comniissi(m's  OfBce  of  Equal 
Employment  C^portunity  conducted  a 
six-month  AltOTnative  Complaint 
Reaohition  Program  (ACRP)  in  1991. 
Under  this  program,  certain  individuals 
who  filed  EEO  complaints  against  EEOC 
as  an  emplojrer  were  offered  the  option 
of  participating  in  a  30-day  mediation 
program  as  an  alternative  to  the  formal 
complaint  process.  The  ACRP  offered  an 
expedited  prooesa,  in  which  a  neutral 
mediator  conducted  mediation  and 
attempted  to  resolve  the  matter  within 
30  days.  If  agreement  was  reached  by  all 
parties,  the  formal  complaint  was 
withdrawn;  if  mediation  was  not 
successful  in  the  30-day  period,  the 
complaint  returned  to  the  investigative 
stage  of  the  formal  complaint  process. 
The  project  used  trained  mediators  from 
federal  and  local  government  agencies 
and  a  few  EEOC  attorneys  with 
mediation  training. 

The  Commission  seeks  comment  oa 
its  use  of  ADR  and  negotiated 
rulemaking  in  all  of  its  programs  and 
activities.  Particularly,  the  Commission 
seeks  public  comment  on  the  following: 

(1)  The  particular  pilot  programs  and 
proposals  noted  above,  and  whether  any 
parts  of  them  should  or  should  not  be 
adopted  generally, 

(2)  Other  areas  of  EEOC's  operations 
that  might  readily  benefit  from  the  use 
of  ADR  techniques, 

(3)  Any  areas  of  the  Cranmission's 
operations  in  which  ADR  techniques 
should  be  limited  or  not  used  at  all,  and 

(4)  Any  other  matter  that  will  be  of 
interest  or  assistance  to  the  Commission 
in  developing  its  policy. 

EEOC  will  develop  its  ADR  policy  in 
full  consuhation  with  the 
Administrative  Conference  of  the 
United  States  and  the  Federal  Mediation 
and  Conciliation  Service  as  required  by 
section  3(a)  of  the  ADRA.  To  this  end. 
the  Commission  has  designated  its  Legal 
Counsel  as  its  ADR  Specialist.  The  Legal 
Counsel  serves  as  liaison  with  ACUS 
and  FMCS  and  as  coordinator  of  EEOC's 
ADR  implementation. 

Signed  at  Washington.  DC.  this  14  day  of 
July,  1993. 

For  the  Commissioo. 
Tony  E.  Gallegas, 
Chairman. 

[FR  Oo&  93-17321  Filed  7-20-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMk  Information  Collection 
Requirement  Submitted  to  Offic*  of 
Management  and  Budget  for  Review 

July  14. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW..  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Oflice  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503.  (202) 
395-4814. 

OMB  Number:  3060-0470 
Title:  Computer  III  Remand  Proceeding: 
Bell  Operating  Company  Safeguards,  - 
and  Tier  1  Local  Exchange  Company 
Safeguards  (CC  Docket  No.  90-623) 
and  Implementation  of  Further  Cost 
Allocation  Uniformity  (Memorandum 
Opinion  and  Order) 
Action:  Revision  of  a  currently  approved 

collection 
Respondents:  Businesses  or  other  for- 
profit 
Frequency  of  Response:  Aiuually, 
quarterly  and  on  occasion  reporting 
requirements 
Estimated  Annual  Burden:  90 
responses;  300  hours  average  burden 
per  response:  27,000  hours  total 
annual  burden 
Needs  and  Uses:  Local  exchange  carriers 
(LECs)  are  required  to  file  a  revised 
cost  allocation  manual  by  November 
1. 1993,  pursuant  to  the  requirements 
contained  in  the  attached 
Memorandum  Opinion  and  Order 
(MO&O)  according  to  the  procedural 
specifications  iskied  in  Responsible 
Accounting  Officer  Letter  No.  19 
(RAO  Letter  19).  Section  64.903(a) 
codifies  the  requirement  that  local 
exchange  carriers  with  annual 
operating  revenues  of  $100  million  or 
more  file  a  cost  allocation  manual. 
Section  64.903(b)  requires  that 
carriers  update  their  cost  allocation 
manuals  at  least  quarterly,  except  that 
changes  to  the  cost  apportionment 
table  and  the  description  of  time 
reporting  procedures  must  be  filed  at 
least  60  days  before  the  carrier  plans 
to  implement  the  changes.  Proposed 


changes  in  the  descriptioo  of  time 
reporting  procedures,  the  statement 
concerning  affiliate  transactions,  and 
the  cost  apportionment  table  must  be 
accompanied  by  a  statement 
quantifying  the  impact  of  each  change 
on  regulated  operations.  Changes  in 
the  description  of  time  reporting 
procedures  and  the  statement 
concerning  affiliate  transactions  must 
be  quantified  in  $100,000  increments 
at  the  account  level.  Changes  in  iha 
cost  apportionment  table  must  be 

auantified  in  $100,000  increments  at 
le  cost  pool  level.  Section  64.904 
codifies  the  independent  auditor's 
certification  requirement.  The 
Commission  strengthened  the 
standard  to  be  used  by  independent 
auditors  in  preparing  their  reports  on 
carrier's  cost  allocation  manual 
implementation  and  results  by 
requiring  that  the  independent 
auditors  provide  the  same  level  of 
assurance  in  audits  as  they  provide  in 
a  financial  statement  audit 
engagement.  (Approved  under  OMB 
Control  number  3060-03B4).  The  cost 
allocation  manuals  should  state  that 
carriers  have  established  sub-pools 
and  should  describe  the  sub-pools 
and  the  apportionment  procedures 
used  for  the  sub-pools.  The 
Commission  has  also  specified  cost 
pools  and  allocators  ibr  ten  part  32 
accounts. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  93-17213  Filed  7-20-93;  8:45  am] 

BHJJING  CODE  triJ-OI-H 

[Report  No.  CL-9»-121] 

Common  Carrier  Public  Mobil* 
Services  Information;  New  Transmittal 
Sheet  for  Phase  2  Unserved  Area 
Applications 

luly  15, 1993. 

Attached  is  a  copy  of  Form  FOC  464- 
A,  "Transmittal  Sheet  for  Phase  2 
Cellular  Applications  for  Unserved 
Areas."  AppUcants  should  use  the  FCC 
Form  464-A  as  the  cover  page  for  all 
phase  2  cellular  applications  for 
unserved  areas.  After  Septemt>er  1, 1993 
phase  2  cellular  applications  for 
unserved  areas  without  the  Form  464- 
A  will  be  returned  as  unacceptable  for 
filing.  The  January  1992  version  of  the 
FCC  Form  464,  'Transmittal  Sheet  for 
Cellular  Applications  for  Unserved 
Areas"  will  continue  to  be  used  for 
phase  1  cellular  applications  for 
unserved  areas. 

Items  1  throu^  4  must  be  completed 
on  the  PCC  Form  464-A.  Item  3  should 
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litt  all  markets  in  which  the  proposed 
service  boundary  extends  and  specify 
for  each  market  number  and  block 
whether  (v  not  it  is  in  the  phase  2 
category  at  the  time  the  application  is 
filed.  In  Item  4  the  blocks  for  Date 
Signed.  Type/Printed  Name.  Signature, 
and  IVpe/Printed  Htle  must  be 
completed.  Item  S  is  optional. 

You  may  o^ain  a  limited  number  of 
copies  of  the  FOC  464-A  form  in  the 
Public  Forms  Self-Servioe  Center,  room 
L-17. 1919  M  Street.  NW..  Washington. 
DC  Additional  copies  of  the  forms  may 
be  ordered  by  calling  202-632-FORM  or 
by  writing  to:  Federd  Communications 
Conunission.  Forms  Distribution  Center. 
2803  52nd  Avenue,  Hyattsville,  MD 
20781. 

Fot  further  information  contact  Stave 
Markendorff  at  202-653-5560. 

Federal  Conununicatioiu  Conunission. 
Williaa  F.  Calon.  j 

Acting  Secretary. 

(FR  Doc  93-17212  Filed  7-20-93: 8:45  am] 
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FEDERAL  Deposit  Insurance  Cor- 
poration, ACTIVE  Institutions  In 

UQUIOATION.        ALPHA        USTINQ 

(NAJyC)— Continued 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  NoUce  of  nnanclal 
InstHutlone  for  Which  the  Federal 
Depoett  Inaurartce  Corporation  Haa 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager      i 

AOCNCT:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Update  Listing  of  Financial 

InstitutitMis  in  Liquidation. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (Corporation)  has 
adopted  a  policy  statement  concerning 
12  U.S.C  lB25(b)(2)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  and  28  U.S.C 
2410(c).  The  policy  statement  and  an 
initial  listing  of  financial  institutions  in 
liquidation  were  published  in  July  2, 

1992  issue  of  the  Federal  Register  (57 
FR  29491).  The  following  is  a  list  of 
financial  institutions  which  have  been 
placed  in  liquidation  since  the  May  20, 

1993  publication  (57  FR  29412). 

FEDERAL  DEPOSIT  INSURANCE  COR- 
PORATION. ACTIVE  INSTITUTIONS  IN 
LIQUIDATION.  ALPHA  USTINQ 
(NAME) 


kvifejllan  f^ma  dNt 


American  Bank  and 
Trust  San  Joee.  CA. 


06/18/93. 
San 
Fian- 


ReNo 


4582 


lnailiA)n  name,  dty/ 
state 

Date 

cioead,re- 

gkm 

ReNo 

Bwwoantiai  Amarito. 

06/10/93. 

4581 

AnM«o.TX 

Dallas. 

Ci«)M  Bm*  of  CaK- 

06/18/93, 

4583 

fnnia.  Loa  Angiea. 

San 

CA. 

Fran- 
dsoo. 

Cnmn  National  B«ik. 

05A)7/93. 

4578 

Oiartotla,NC. 

CNcago. 

New  England  Savings 

05/21/93. 

4580 

Bank,  New  London. 

UAtas 

now 

CT. 

Yortt 

PaloeVerdesNattoniri 

05/20/93. 

4579 

B«*.RoHngHM 

S«i 

Estalae.CA. 

Ffan- 
dsoo. 

WIsNre  Center  Bank. 

05/06/93. 

4577 

NA.  Loe  Angelae, 

San 

CA. 

Fran- 
dsoo. 

Siverado  Banking. 

12/9/88. 

7590 

Savings  &  Loen  As- 

San 

sodalkm,  Denver. 

Fran- 

CO. 

cisco. 

Dated:  July  16, 1993. 
Federal  Deposit  Insurance  Corporatioa. 
Hoyla  L.  Robinson. 
Executive  Secretary. 

(FR  Doc  93-17329  Filed  7-20-93:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Bene  One  Corporation,  at  el.; 
Fomtatlona  of,  Acquisitiona  by,  and 
Mergera  of  Bank  Holding  Companlea; 
and  Acquisitions  of  Nonbanking 
Companlea  , 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  <12 
U.S.C  1842)  to  become  a  bank  holding 
company  or  to  acouire  voting  securities 
of  a  Dank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted. 


these  activities  mtUI  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for  -^ 

processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiiacts.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  tmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
roust  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  13. 
1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus. 
Ohio,  and  Banc  One  Beta  Corporation, 
Columbus,  Ohio;  to  merge  with  Firstier 
Financial.  Inc..  Omaha.  Nebraska,  and 
thereby  indirectly  acquire  Firstier  Bank, 
N.A..  Omaha,  Omaha,  Nebraska;  Firstier 
Bank.  N.A..  Lincoln.  Lincohi.  Nebraska; 
Firstier  Bank.  N.A.,  Scottsbluff. 
Scottsbluff.  Nebraska;  Firstier  Bank. 
N.A..  Norfolk.  Norfolk.  Nebraska. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
Firstier  Mortgage  Company.  Omaha, 
Nebraska,  and  thereby  engage  in 
mortgage  banking  activities  pursuant  to 
S  225.25(b)(1);  Firstier  Instirance,  Inc.. 
Omaha.  Nebraska,  and  thereby  engage  in 
the  sale  of  credit-related  insurance  in 
connection  with  extensions  of  credit  by 
affiliated  banks  pursuant  to  § 
225.25(b)(8)(i);  and  Wyoming  Trust  k 
Management  Co..  Gillette.  Wyoming, 
and  thereby  engage  in  providing  trust 
and  asset  management  services  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Oklahoma 
Corporation,  Oklahoma  City,  Oklahoma. 
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to  mem  with  Central  Banking  Group, 
Inc,  Oklahoma  City,  Oklahoma,  and 
theieby  indirectly  acquire  Central  Bank 
of  Oklahoma  City,  Oklahoma  Qty, 
Oklahoma,  and  Friendly  Bank  of 
Oklahoma  City,  Oklahoma  City, 
Oklahoma. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
Central  Financial  Life  Insurance 
Comnany,  Inc.,  Phoenix,  Arizona,  and 
therebv  engage  in  the  sale  of  credit- 
related  insurance  in  connection  with 
extensions  of  credit  by  affiliated  banks 
pursuant  to  $  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.FirstbankofUUnoisCo., 
Springfield,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Colonial 
Bankshares,  Inc.,  Des  Peres,  Missouri. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Guide  Insurance  Agency.  Des  Peres, 
Missouri,  and  thereby  engage  in  the  sale 
of  credit-related  insurance  pursuant  to  § 
225.25(b)(8)  of  the  Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 

System,  July  15, 1993. 

Jennifar  J.  JohnaoD, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-17278  Filed  7-20-93;  8:45  am] 
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Bank  South  Corporation;  Notice  of 
Application  to  Engage  de  novo  In 
Parmisaibla  Nonttanking  Activitiea 

The  company  listed  in  this  notice  has 
filed  an  application  imder  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or.  to 
engage  de  novo,  either  directly  or 
through  a  subsidiaiy,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 


greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  \mdue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
bearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  10, 
1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

J.  Bank  South  Corporation,  Atlanta, 
Georgia;  to  engage  de  novo  through  its 
subsidiary.  Bank  South  Sectirities 
Corporation,  Atlanta,  Georgia,  in 
investment  or  financial  advice  pursuant 
to  §  225.25(b)(4);  securities  brokerage 
pursuant  to  §  225.25(b)(15);  and  foreign 
exchange  advisory  and  transactional 
services  pursuant  to  §  225.25(bl(17);  and 
arranging  for  commercial  real  estate 
financing  pursuant  to  §  225.25(b)(14)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  throughout 
the  State  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 

System.July  15, 1993. 

lennifer  |.  Johiuon, 

Associate  Secretary  of  the  Board. 

(FR  Doa  93-17279  Filed  7-20-93;  8:45  am] 
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Ronald  Edward  Clampitt,  et  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Share*  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.Q  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  10, 1993. 

A.  Federal  Reserve  Bank  of  Atianta 
(Zane  K.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  AtlanU.  Georgia 
30303: 

1.  Ronald  Edward  Clampitt,  Odessa. 
Florida;  to  retain  13.83  percent;  Claude 
Cornelius  Focardi.  Largo,  Florida,  to 
retain  24.95  percent;  and  John  Benson 
Wier,  Jr.,  Tierra  Verde.  Florida;  to  retain 
14.82  percent  of  the  voting  shares  of 
Pinellas  Bancshares  Corporation.  St. 
Petersburg,  Florida,  and  thereby 
indirectly  acquire  United  Bank  of 
Pinellas.  St.  Petersburg,  Florida. 

2.  Charlotte  C.  Weber  and  John  C. 
Weber,  Ocala,  Florida:  together  to 
acquire  12.92  percent  of  the  voting 
shares  of  Independent  Bancshares,  Inc., . 
Ocala,  Florida,  and  thereby  indirectly 
acquire  Independent  Bank  of  Ocala. 
Ocala,  Florida. 

B.  Federal  Reserve  Bank  of 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

l.V.G.  Schaffer  Children's  Trust  Br 
V.G.  Schaffer  Grandchildren's  Trust, 
Balaton,  Minnesota;  to  acquire  76.8 
percent  of  the  voting  shares  of  Balaton 
Agency,  Inc.,  Balaton,  Minnesota,  and 
thereby  indirectly  acquire  21st  Century 
Bank.  Balaton,  Minnesota. 

C  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Harlan  Lambert,  Fort  Stockton, 
Texas,  to  acquire  12.76  percent  for  a 
total  of  28.94  percent;  Jim  Ivy,  Fort 
Stockton.  Texas,  to  acquire  12.76 
percent  for  a  total  of  16.32  percent; 
Bently  King,  Fort  Stockton,  Texas,  to 
acquire  12.76  percent  for  a  total  of  24.97 
percent;  Richard  Morrow,  Fort  Stockton. 
Texas,  to  acquire  12.76  percent  for  a 
total  of  13.80  percent;  and  Ernest 
Woodward,  McCamey,  Texas,  to  acquire 
12.76  percent  for  a  total  of  15.97  percent 
of  the  voting  shares  of  Pecos  County 
Bancshares.  Inc..  Fort  Stockton,  Texas, 
and  thereby  indirectly  acquire  The 
Pecos  County  State  Bank,  Fort  Stockton. 
Texas. 

Board  of  Govemon  of  the  Federal  Reserve 

System.July  15. 1993. 

lennifitr  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-17280  Filed  7-20-93;  8:45  am] 
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CSBBaneocp. 
AcqiMtfonby, 


tLi  Fonnelion  of. 
of  Bank 


Th«  company  Ilttad  in  this  notice  has 
applied  fw  the  Board's  approval  under 
secdoB  3  of  Um  Bank  Holding  Company 
Act  (12  U.S.C  1M2)  and  $  22S.14  of  the 
Board's  Ragulation  Y  (12  CFR  22S.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  beak  holding 
company.  The  factors  that  an 
con^arad  in  acting  on  the  applications 
are  sat  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oflices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vrriting  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  ofTices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciik:aily  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  Later  than  August 
13. 1993. 

A.  Federal  Rasarva  Bank  of  Kansas 
City  (John  E.  Yoike,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  CSB Bancorp,  Inc..  Walsh, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Colorado  Stale 
Bank  of  Walsh.  Walsh.  Colorado. 

2.  InterBank.Jnc..  Sayre,  Oklahoma; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  Netional  Bank  of 
Sayre.  Sajrre,  Oklahoma. 

B.  Federal  ReMrvo  Bank  of  San 
Fraadaco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
9410S: 

1.  FNB  Bancorp,  Los  Angeles. 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Founders  National 
Bank  of  Los  Angeles,  Los  Angeles, 
Cahfomia. 

Board  of  Ckivemors  of  the  Federal  Reserve 

System.  July  15, 1993. 

leaniCar  |.  lohnaoa.  | 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-17281  Filed  7-20-93;  •:45  ami 
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Seban,  SJL.  Marina  Bay,  Gibraltar. 
RNYC  Holdkiga  UmHad.  Marina  Bay. 
Gibrattan  RepuWk:  New  York 
Corporatfoii,  New  York.  New  York; 
AppllcatkNi  to  Engage  bi  Nonbanking 
Actlvitlea 

Saban.  SA..  Marina  Bay.  Gibraltar. 
RNYC  Holdings  Limited,  Marina  Bay, 
Gibraltar;  and  Republic  New  York 
Corporation.  New  York.  New  York 
(Applicants),  have  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(cJ(8j) 
(BHC  Act)  and  S  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
a  wholly  owned  subsidiary.  Republic 
New  York  Securities  Corporation.  New 
York,  New  York  (Company),  in  the 
following  securities-related  activities: 

(1)  underwriting  and  dealing  in 
obligations  of  the  United  States,  general 
obligations  of  states  and  their  political 
subdivisions,  and  other  obligations  that 
state  member  banks  of  the  Federal 
Reserve  System  may  be  authorized  to 
underwrite  and  deal  in  under  12  U.S.C 
§$  24  and  336.  including  banker's 
acceptances  and  certiHcates  of  deposit 
(bank-eligible  securities): 

(2)  underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  (bank-ineligible 
securities); 

(3)  acting  as  agent  for  issuers  in  the 
private  placement  of  all  types  of  d^t 
and  equity  securities,  Including 
providing  related  advisory  services; 

(4)  acting  as  broker  or  agent  with 
respect  to  interest  rate  and  currency 
swaps,  caps,  floors,  collars,  and  swap- 
related  products',  including  providing 
advice  to  institutional  customers 
regarding  such  financial  instruments; 
and 

(5)  engaging  in  options,  futures,  and 
options  on  futures  transactions  in  bank- 
eligible  securities  and  bank-ineligible 
securities  for  hedging  purposes,  as  an 
incident  to  the  proposed  underwriting 
and  dealing  activities, 

Company  has  previously  received 
Board  approval  to  engage  in  full-service 
brokerage  activities,  riskless  principal 
activities,  and  other  securities-related 
activities.  See  Saban,  S.A.,  et  al.,  78 
Federal  Reserve  Bulletin  955  (1993). 

Applicants  also  propose  to  transfer  to 
Company  all  of  the  existing  activities 
and  business  of  another  wholly  owned 
subsidiary.  Republic  Clearing 
Corporation.  New  York,  New  York,  a 
futures  commission  merchant  (FCM) 
registered  with  the  Commodity  Futures 
Trading  Commission,  and  thereby  offer 
FCM  services  through  Company. 
Applicants  propose  to  conduct  these 


activities  throughout  the  United  States 
and  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  ordw  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  'closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  pit'posed 
activity;  that  banks  generally  provide 
services  thi>t  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  ait  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (DC. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Sttitement  Regarding 
Regulation  Y.  4b  FR  806  (1984). 

The  Board  has  previously  approved, 
by  both  order  and  regulation, 
underwriting  and  dealing  in  bank- 
eligible  securities.  See,  e.g.,  12  CFR 
225.25(b)(16);  United  Bancorp.  64 
Federal  Reserve  Bulletin  222  (1978). 
Applicants  have  stated  that  they  will 
conduct  the  proposed  bank-eligible 
underwriting  and  dealing  activities 
subject  to  the  requirements  and 
limitations  of  the  Board's  Regulation  Y. 

The  Board  also  has  previously 
approved,  by  order,  underwriting  and 
dealing  in,  to  a  limited  extent,  bank> 
ineligible  securities.  See.  e.g.,  Citicorp, 
et  al.,  73  Federal  Reserve  Bulletin  473 
(1987)  (1987  Section  20  Order),  affd  sub 
nom.  Securities  Industry  Ass'n  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.).  cert, 
denied.  486  U.S.  1059  (1988);  /.P. 
Morgan  S-  Co.  Incorporated,  et  aL,  75 
Federal  Reserve  Bulletin  192  (1989) 
(1989  Section  20  Order),  affd  sub  nom. 
Securities  Industries  Ass'n  v.  Board  of 
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Governors  of  the  Federal  Reserve 
System.  900  F.2d  360  PC.  Cir.  1990). 
as  modified  by  Order  dated  September 
21. 1989.  75  Federal  Reserve  Bulletin 
751  (1989)  (Modification  Order). 
Applicants  have  stated  that  they  will 
conduct  the  proposed  underwriting  and 
dealing  activities  in  bank-ineligible 
securities  using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations  established  by  the 
Board  in  the  1987  Section  20  Order,  and 
the  1989  Section  20  Order,  as  modihed 
by  the  Modification  Order,  including 
the  Board's  10  percent  revenue 
limitation  on  such  activities.  For  this 
reason.  Applicants  contend  that 
approval  of  the  application  would  not 
be  oarred  by  section  20  of  the  Glass- 
Steegall  Act  (12  U.S.C.  377).  which 
prohibits  the  afiiliation  of  a  state 
member  bank  with  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  securities. 

The  Board  also  has  previously 
approved,  by  order,  the  proposed 
private  placement  activities,  and 
Applicant  has  stated  that  it  will  conduct 
the  proposed  private  placement 
activities  using  the  same  methods  and 

I>rocedures  and  subject  to  the  prudential 
imitations  established  by  the  Board  in 
its  previous  orders.  See  J.P.  Morgan  &■ 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  and  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989). 

The  Board  also  has  previously 
approved  acting  as  broker  or  agent  with 
respect  to  interest  rate  and  currency 
swaps,  caps,  floors,  collars,  and  swap- 
related  products,  including  providing 
advice  to  institutional  customers 
regarding  such  financial  instruments. 
See,  e.g..  The  Sanwa  Bank,  Limited,  77 
Federal  Reserve  Bulletin  64  (1991);  The 
Fuji  Bank.  Limited,  76  Federal  Reserve 
Bulletin  768  (1990);  The  Sumitomo 
Bank,  Limited,  75  Federal  Reserve 
Bulletin  582  (1989).  Applicants  propose 
to  engage  in  these  swap  activities 
subject  to  the  provisions  and  conditions 
established  by  the  Board  in  its  previous 
orders. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicants  believe  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition,  lower 


financing  costs,  and  more  innovative 
financing.  Applicants  also  believe  that 
approval  of  this  application  will  allow 
Company  to  provide  a  wider  range  of 
services  and  added  convenience  to  its 
customers.  Applicants  believe  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  VV.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  August  10. 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 

System.  July  IS,  1993. 

Jennifer ).  |ohnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  93-17282  Filed  7-20-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health 

[Announcement  Numt>er  340] 

Cooperative  Agreement  for 
Occupational  Safety  and  Health 
Applied  Research  in  Occupational 
Lung  Disease,  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1993 

introduction:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Institute  for  Occupational  Safety  and 


Health  (NIOSH).  announces  the 
availability  of  fiinds  for  fiscal  year  (FY) 
1993  for  a  cooperative  agreement  in 
occupational  lung  disease. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
section  WHERE  TO  OBTAIN  AOOmONAL 
iNFORMATION.) 

Authority:  This  program  it  authorized 
under  section  20(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  US  C. 
669(a))  and  suctions  301  |42  U.S.C  241)  and 
317  (42  use.  247b)  of  the  Public  Health 
Service  Act  as  amended. 

ELIGIBLE  APPUCANTS:  Eligible  applicants 
are  nonprofit  and  for-profit 
organizations.  Thus,  imiversities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
state  and  local  health  departments  or 
their  bona  fide  agents,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

AVAILABILITY  OF  FUNDS:  Approximately 
$50,000  is  available  in  FY  1993  to  fund 
one  cooperative  agreement  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1993,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

PURPOSE:  The  purpose  of  this 
cooperative  agreement  is  for  the 
recipient  organization  to  conduct  a 
program  of  applied  research  in  the  area 
of  occupational  lung  disease  prevention. 
The  program  will  consi.st  of 
identification  of  applied  research  needs, 
formulation  of  a  plan  to  respond  to 
those  needs,  modification  of  the  plan  on 
the  basis  of  ongoing  program  evaluation, 
and  publication  of  research  results. 
Specifically,  this  cooperative  agreement 
is  intended  to  involve  research  which 
will  greatly  influence  prevention  efiorts 
for  occupational  lung  diseases.  Potential 
strategic  research  agendas  may  include 
asbestos,  coal  workers'  pneumoconiosis, 
asthma,  and  silicosis. 

PROGRAM  REQUIREMENTS:  In  conducting 
activities  to  achieve  the  purpose  of  this 
program,  the  recipient  shall  be 
responsible  for  conducting  activities 
under  A.,  below,  and  CDC/NIOSH  shall 
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be  responiible  for  conducdng  activities 
under  B..  below: 


A.  Recipient  Activities 

1.  Identify  leieeicfa  needs  relative  to 
the  occupetjonei  lung  diseases  in  the 
selected  pragten. 

2.  Develop  a  research  protocol  or 
protocols.  Obtain  peer  review  of  the 
protocol  and  revise  and  finalize  as 
required  for  approval. 

3.  Where  appropriate,  collaborate 
with  NIOSH  scientists  who  are  working 
in  complementary  research  areas. 

4.  Collabotale  with  NIOSH  and  other 
OX  staff  in  reporting  and 
disseminating  research  results  and 
relevant  occupational  safety  and  health 
information  to  appropriate  safety  and 
health  constituents. 

B  CDONIOSH  Activities 

1.  Provide  technical  assistance 
through  site  visits  and  correspondence 
in  the  areas  of  program  development, 
implementation,  maintenance,  review 
and  priority  setting  related  to  the 
cooperative  agreement. 

2.  Engage  in  scientific  collaboration  in 
research  arees  of  mutual  interest  and 
investigation  for  appropriate  aspects  of 
the  program. 

3.  Assist  in  the  reporting  and 
dissemination  of  research  results  to 
appropriate  Federal,  state,  and  local 
agencies,  health  care  providers,  and  the 
scientific  community. 

EVALUAHON  CfVTEMA:  Applications  will 
be  reviewed  and  evaluated  according  to 
the  following  criteria: 

1.  Responsiveness  to  the  objectives  of 
^  the  cooperative  agreement,  including 

the  applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement,  and  the  relevance  of  the 
proposal  to  the  objectives.  (20%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement, 
including  the  proposed  schedule  for 
initiating  and  accomplishing  each  of  the 
activities  of  the  cooperative  agreement, 
and  a  proposed  ir.bthod  fur  evaluating 
the  accumplishmeuts.  (20%) 

3.  Strength  of  the  program  design  in 
addressing  the  needs  in  occupational 
lung  disease  research  and  the  specificity 
with  which  the  appli<ant°s  proposal 
addresses  the  prevention  of 
occupational  lung  disease  (i.e., 
organizational  structure  includes 
personnel  whose  research  eHbrts  focus 
on  study  and  prevention  of  occupational 
lung  disease).  (20%) 

4.  The  extent  to  which  the  institution 
has  a  program  of  recognized, 
docummited  expertise  in  the  area  of 
occupational  lung  disease  research  (i.e., 
published  jouxnal  literature  and 
recommendations  of  significant 


Importance  and  application  to  industry 
and  the  wrorkplaoe).  (20%) 

5.  Training  and  experience  of 
proposed  Principal  Investigator  and 
staff,  including  a  Principal  Investigator 
who  is  a  recognized  scientist  and 
technical  expert  and  staff  with  training 
or  experience  sufficient  to  accomplish 
proposed  program.  (10%) 

6.  Efficiency  of  resources  and 
imiqueness  of  program  including  the 
efficient  use  of  existing  and  proposed 
personnel  with  assurance  of  a  major 
time  commitment  of  the  Program 
Director  to  the  program.  Evidence  of 
partnership  with  outside  organization 
(i.e.,  universities  or  medical  care 
providers)  using  shared  resources 
toward  common  goals  and  the 
demonstrated  ability  to  solicit  and 
receive  financial  resources  from  outside 
the  applicant's  organization.  (10%) 

7.  Tne  extent  to  which  the  program 
budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

EXECtmVE  OROER  ittTZ:  Applications  are 
not  subject  to  the  review  requirements 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

PUBUC  HEALTH  SYSTEV  REPORTING 
REOUtREMENTS:  Tliis  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 
CATAtiX:  OF  FEDERAL  OOIIESTIC 
ASSISTANCE  NtMIBER  (CFOA):  The  Catalog 
of  Federal  Domestic  Assistance  Number 
(CFDA)  for  this  program  is  93.262. 

OTHER  REQUIREMENTS 

A.  Human  Subjects 

If  the  proposed  research  program 
involves  research  on  human  subjects, 
the  applicant  must  comply  with  the 
Department  of  Health  and  Human 
Senices  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  program  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  Vkrlth  the  appropriate 
guidulinss  and  form  provided  in  the 
application  kit. 

B.  Paperwork  Beduction  Act 

Programs  that  involve  the  collection 
of  information  fi-om  10  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

APPUCATXm  SUBMISSION  AND  OEAOUNE: 
The  original  and  five  copies  of  the 


application  PHS  Form  398  must  be 
submitted  to  Henry  S.  Cassell,  m.  Grants 
Management  Offioar,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  Mailstop 
E-13.  255  East  Paces  Ferry  Road.  NE., 
room  300,  Atlanta,  Georgia  30305,  on  or 
before  August  25, 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fit)m  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing). 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
appUcant 

WHERE  TO  OeTAM  ADOnX)NAL 
INFORMATION:  To  receive  additional 
written  information,  call  (404)  332- 
4561.  You  will  be  asked  to  leave  your 
name,  address,  and  phone  number,  and 
will  need  to  refer  to  Announcement 
Number  340.  You  will  receive  a 
complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Georgia 
Jang,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
room  300,  Atlanta,  Georgia  30305.  (404) 
842-6814. 

Programmatic  technical  assistance 
may  be  obtained  from  Gregory  R. 
Wagner.  M.D..  Director.  Division  of 
Respiratory  Disease  Studies.  NIOSH. 
Centers  for  Disease  Control  and    . 
Prevention  (CDQ.  944  Chestnut  Ridge 
Road.  Morgantown.  West  Virginia 
26505-2888.  telephone  (304) 291-4474 
or  David  D.  Bayse.  PhD.,  Assistant 
Director  for  Science,  NIOSH,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton' Road,  NE..  Atlanta,  Georgia 
30333,  telephone  (404) 639-3525. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  Na  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
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Stock  No.  017-001-00473-1)  referenced 
in  the  MTROOUCnON  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  July  13. 1993.    _ 

Richard  A.  Umm, 

Acting  Dinctor.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
|FR  Doc.  03-17296  Filed  7-20-93;  8:45  wn) 
MUMQ  COOK  41M-1»-^ 


Food  and  Drug  Administration 

Lasalocid^ontalnlng  Feed  for  Chukar 
Partridges;  Availabiiity  of  Data 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
svailsbility  of  target  animal  safety  and 
effectiveness  data  and  an  environmental 
assessment  to  be  used  in  support  of  a 
new  animal  drug  application  (NADA)  or 
supplemental  NADA  for  a  lasalocid 
sodium-containing  Type  A  medicated 
article  intended  for  further 
manufacturing  into  a  Type  C  medicated 
feed  for  use  in  chul^ar  partridges,  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  legionensis.  The  data,  contained 
in  Public  Master  File  (PMF)  5429,  were 
compiled  luider  Interregional  Research 
Project  No.  4  (IR-4).  a  national 
agricultural  program  for  obtaining 
clearances  for  use  of  agricultural 
products  for  minor  or  special  uses. 
ADDRESSES:  Submit  NADA's  or 
supplemental  NADA's  to  the  Document 
Control  Unit  {HFV-199).  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855. 
FOR  njRTHER  INFORMATICN  CONTACT: 
Janis  R.  Messenheimer-Hatch,  Center  for 
Veterinary  Medicine  (HFV-135},  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-295- 
8651. 

SUPPLEMENTARY  MTORMATKNH:  The  use  of 
lasalodd  sodium  in  chukar  partridge 
feed  is  a  new  animal  drug  use  under 
section  201(w)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(w)).  As  a  new  animal  drug, 
lasalocid  sodium  is  subject  to  section 
512  of  the  aa  (21  U.S.C.  360b)  which 
recpiires  that  its  uses  in  chukar 
partridges  be  the  subject  of  an  approved 
NADA  or  supplemental  NADA. 
Partridges  are  a  minor  species  under 
§  514.1(d)  (21  CFR  514.1(d)).  The  IR-4 


Project,  Northeastern  Region,  New  Yoric 
State  College  of  Veterinary  Medicine, 
Cornell  University,  Ithaca.  NY  14853- 
6401,  has  provided  data  and 
information  that  demonstrate  safety  and 
effectiveness  to  chukar  partridges 
consuming  lasalocid-containing  feed  for 
the  prevention  of  coccidiosis  caused  by 
Eimeria  legionensis.  IR-4  has  also 
provided  an  environmental  assessment 
that  adequately  addresses  the  potential 
impacts  due  to  use  of  the  drug  product. 

The  drug  will  be  used  to  treat 
coccidiosis  which  is  a  disease  of  young 
birds  (up  to  8  weeks  of  age).  The  birds 
will  not  be  released  until  at  least  18  to 
20  weeks  of  age.  These  conditions  of  use 
result  in  an  inherent  withdrawal  of  the 
drug  from  chukar  partridges  of  at  least 
10  weeks  after  administration.  Based  on 
the  characteristics  of  lasalocid  sodium 
drug  metabolism  and  the  inherent 
withdrawal  time  under  the  labeled 
conditions  of  use.  the  agency  has 
concluded  that  tissue  residue  depletion 
data  were  not  necessary  for  satisfying 
human  food  safety  concerns. 

The  data  and  information  are 
contained  in  PMF  5429.  Sponsors  of 
NADA's  or  supplemental  NADA's  may, 
without  further  authorization,  refer  to 
the  PMF  to  support  approval  of  an 
application  filed  under  §  514.1(d).  An 
NADA  or  supplemental  NADA  must 
include,  in  addition  to  a  reference  to  the 
PMF,  animal  drug  labeling  and  other 
data  needed  for  approval,  such  as 
information  concerning  manufacturing 
methods,  facilities,  and  controls,  data 
supporting  extrapolation  from  a  major 
species  in  which  the  drug  is  currently 
approved,  or  authorizt^d  reference  to 
such  data,  and  information  addressing 
the  potential  environmental  impacts 
(including  occupational)  of  the 
manufacturing  process. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(li)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  an  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

Dated:  July  14, 1993. 
Richard  H.  Teske. 

Acting  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc.  93-17211  Filed  7-20-93;  8:45  am] 
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[Docket  No.  92F-O2601 

Quantum  Chemical  Corp.;  WIthdramil 
of  Food  AddlUva  PatMon 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2B4327)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  propylene 
modified  ethylene-n-butyl  acrylate  for 
use  as  a  component  in  the  manufacture 
of  food-packaging  materials. 
FOR  FURTHER  MFORMATKM  CONTACT. 
JuUus  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
)uly  21,  1992  (57  FR  32227),  FDA 
announced  that  a  food  additive  petition 
(FAP  2B4327)  had  been  filed  by 
Quantum  Chemical  Corp.,  11500 
Northlake  Dr.,  Cincinnati,  OH  45249. 
The  petition  proposed  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  propylene 
modified  ethylene-n-butyl  acrylate  for 
use  as  a  component  in  the  manufacture 
of  food-packaging  materials.  Quantum 
Chemical  Corp.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated.  July  12, 1993. 
)anice  F.  Oliver, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
IFR  Doc.  93-17206  Filed  7-20-93;  8:45  «n] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  Endangered  Karat  lnvertet>ratea  In 
Travis  and  Williamaon  Countiaa,  TX  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  WildliCa 
Service  (Service)  announces  availability 
for  public  review  of  a  draft  recovery 
plan  for  seven  karst  invertebrates  that 
occur  in  Travis  and  WilUamson 
Counties.  Texas:  The  Bee  Creek  Cave 
harvestman  [Texella  reddellf),  Bone 
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Gave  harvesUnon  [Texella  nyesi).  Tooth 
Cave  paeudoacorpirai  ITartarocnagris 
texana).  Tooth  Cave  spider 
(Neolei^oneta  mvopica).  Tooth  Cave 
groimo  beetle  [Rhadine  persephone), 
Kretschmarr  Cave  mold  Beetle 
(Texamaumps  nddelli).  and  Coffin 
Cave  mold  beetle  [Batrisodes  texanus). 
These  seven  invertebrate  species  spend 
their  entire  lives  xmderground  in  caves, 
sinkholes,  and  other  "karsts" 
(underground  openings  such  as 
fractures,  cracks,  and  fissures)  that  form 
in  Edwards  limestones.  Four  of  the  karst 
invertebrate  spedes  (the  Tooth  Cave 
spider,  Bee  Creek  Cave  harvestman. 
Tooth  Cave  pseudoscorpion,  and 
Kretschmarr  Cave  mold  beetle)  are 
restricted  to  Travis  County,  Texas,  while 
the  Coffin  Cave  mold  beetle  is  found 
only  in  Williamaon  County,  Texas.  The 
Bone  Cave  harvestman  and  Tooth  Cave 
ground  beetle  are  found  in  both  Travis 
and  Williamson  Counties.  Almost  all  of 
the  species'  locations  occur  on  private 
lands.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  7. 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service.  Austin  Field  OfTice. 
611  E.  Sixth  Street,  room  407,  Austin, 
Texas  78701;  or  by  telephone  (512)  482- 
5436.  Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  State  Administrator  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
pubhc  inspection,  by  appointment, 
during  normal  business  nours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  O  Donnell,  U.S.  Fish  and  Wildlife 
Service  Wildlife  Biologist,  telephone 
(512)  482-5436  or  at  the  above  address. 

SUPPI^MENTARV  MFORMATION: 

Background  | 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  site  speciRc 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 
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levels  for  downlisting  or  delisting 
spedes,  and  estimate  time  and  cost  for 
implementing  recovery  measures 
needed. 

The  Endangered  Spedes  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.).  requires  development  of  recovery 
plans  for  listed  spedes  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Ad,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Five  species  (Bee  Creek  Cave 
harvestman.  Tooth  Cave 
pseudoscorpion,  Tooth  Cave  spider. 
Tooth  Cave  ground  beetle,  and 
Kretschmarr  Cave  mold  beetle)  were 
listed  as  endangered  on  September  16, 
1988  (53  FR  36029).  A  refmement  of  the 
taxonomy  has  expanded  this  group  into 
seven  distinct  species.  Because  the  bone 
Cave  harvestman  and  Coffin  Cave  mold 
beetle  were  considered  to  be  the  same 
as  the  Bee  Creek  Cave  harvestment  and 
Kretschmarr  Cave  mold  beetle, 
respectively,  at  the  time  of  listing,  and 
localities  of  these  new  spedes  were 
induded  in  the  Final  Rule,  the  species 
are  also  considered  to  be  listed  as 
endangered  under  the  Endangered 
Species  Act.  A  rule  containing  the 
taxonomic  changes  for  the  two  new 
species  is  being  published  separately  in 
the  Federal  Register. 

These  seven  invertebrate  species  live 
in  caves,  sinkholes,  and  other  "karsts" 
(underground  openings  such  as 
fradures,  cracks,  and  fissures)  that  form 
in  Edwards  limestones  in  Travis  and 
Williamson  Counties,  Texas.  These 
Karst  invertebrate  species  are  all 
threatened  by  land  development 
adivities  in  an  area  that  is  undergoing 
rapid  urban  expansion.  Few  localities 
where  these  species  are  known  to  occur 
are  adequately  protected.  Land 
development  adivities  promote  the 
spread  and/or  increase  of  fire  ant 
infestations,  which  also  pose  a  threat  to 
karst  invertebrates. 

The  objective  of  the  draft  recovery 
plan  for  endangered  karst  invertebrates 
in  Travis  and  Williamson  Counties. 
Texas  is  downlisting  (from  endangered 
to  threatened).  The  downlisting  criteria 
are  provided  in  the  plan  and  call  for 
protecting  key  areas,  and  fundioning  of 
the  karst  ecosystems  in  those  areas, 
throughout  the  range  of  these  species. 


Recovery  efforts  outlined  in  the  draft 
plan  focus  on  habitat  protection,  habitat 
management,  control  of  threats,  public 
education,  and  additional  research  on 
biological  and  ecological  requirements 
of  the  spedes. 

In  some  cases,  continued  human 
intervention  to  control  the  fire  ant  threat 
may  be  necessary.  Without  this 
intervention,  the  ability  of  the  spedes  to 
be  self-sustaining  within  these  karst 
ecosystems  and  prospeds  for  complete 
recovery  are  uncertain.  Thus,  the 
objedive  of  this  recovery  plan  is 
downlisting.  Since  time  required  to 
downlist  each  species  may  vary,  one  or 
more  species  may  be  downlisted 
separately. 

Public  Comments  Solicited 

The  Service  solidts  written  comments 
on  the  recovery  plan  described. 
Allasked  and  was  given  permission  to 
address  the  House  for  1  minute  and  to 
revise  and  extend  her  remarks.) 

Ms.  comments  received  by  the  date 
specified  above  will  be  considered  prior 
to  approval  of  the  plan. 

Authority 

The  Authority  for  this  adion  is 
sedion  4(f)  of  the  Endangered  Species 
Ad.  16  U.S.C.  1533(0. 

Dated:  )uly  12. 1993. 
John  G.  Roger*. 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  9..-17251  Filed— 7-20-93;  8:45  am] 
nUJNGCOOC  4310-SS-M 


Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  condud  certain 
activities  with  endangered  spedes.  This 
notice  is  provided  pursuant  to  Sedion 
10(c)  of  the  Endangered  Species  Ad  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 
PRT-779517 

Applicant:  Fossil  Rim  Wildlife  Center,  Glen 
Rose,  Texas. 

Applicant  requests  permit  to  import 
one  captive-bred  female  maned  wolf 
(Chrysocyon  brachyunis)  from  Arax 
Zoo.  Brazil,  for  enhancement  of 
propagation. 
PRT-779518 

Applicant:  Northern  Michigan  Wolf 
Sanctuary,  Negavner,  Michigan. 

Applicant  requests  a  permit  to  export 
six  captive-bred  wolves  (Cams  lupus)  to 
Haliburton  Forest  &  Wildlife  Reserve 
Ltd.,  Haliburton,  Ontario.  Canada,  for 
educational  display. 
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PRT-raosii 

Applicant:  University  of  Florida.  Gainesville. 
FL. 

Applicant  requests  a  pwmit  to  import 
blood,  bone,  tissue  and  organ  samples  of 
green  (Chelonia  mydas)  and  hawksbill 
(Eretmochefys  imMcata)  sea  turtles 
from  Nicaragua  for  sdentific  research. 
Researchers  wrill  opportunistically 
collect  samples  frtno  saa  turtles  legally 
harvested  by  the  Miskito  Indians  of 
Nicaragua. 

FRT-780698 

Applicant:  Sidney  Wilhite.  West  Monroe.  1^. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  D.B.  Pohl. 
'Teafountain",  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
PRT-780823 
Applicant:  Thomas  Hunt,  Foxboro,  MA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  J.  Theron, 
"Wonderboom,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
FRT-780520 

Applicant:  George  Garden  Circus. 
Springfield,  MO. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  wild  caught  Asian  elephants  (Elephas 
maximus)  from  Gary  Johnson.  Ferris, 
CA,  for  the  purpose  of  conservation 
education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  ofHce 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX  (703/358- 
2281). 

Dated:  July  15, 1993. 

Susan  facolMen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  A  uthority. 

[PR  Doc  93-17250  Piled  7-20-93;  8:45  aro| 
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BuTMU  of  Lartd  Management 
[WO-€10-03-4112-02) 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1004- 
0135),  Washington,  DC  20503. 
telephone  202-395-7340. 
Title:  43  CFR  3160— Onshore  Oil  and 
Gas  Operations,  Sundry  Notices  and 
Reports  on  Wells 
OMB  Approval  Number:  (1004-0135) 
Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  operators  and 
operating  rights  owners  are  required 
to  retain  and/or  provide  data  so  that 
proposed  operations  may  be  approved 
or  compliance  with  granted  approvals 
may  be  monitored. 
Bureau  Form  Numbers:  3160-5. 
Frequency:  On  occasion. 
Description  of  Bespondents:  Operators 
and  operating  rights  owners  of 
Federal  and  Indian  (except  Osage)  oil 
and  gas  leases. 
Estimated  Completion  Time:  25 

minutes. 
Annual  Besponses:  34,000. 
Annual  Burden  Hours:  14,166.' 
Bureau  Clearance  Officer  (Alternate): 
Marsha  A.  Harley.  202-653-6105. 

Dated:  )une  4. 1993. 
Hillary  A.  Oden, 

Assistant  Director.  Energy  and  Mineral 
Besources. 
IFR  Doc.  93-17197  Filed  7-20-9.1;  845  am) 
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[WO-61 0-03-411 3-021 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C.  chapter  35).  Copies  of  the 

proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
0132),  Washington.  DC  20503, 
telephone  202-395-7340. 
Title:  43  CFR  Part  3260,  Geothermal 

Resources  Operations. 
OMB  Approval  Number:  (1004-0132) 
Abstract:  Data  submitted  by  geothermal 
lessees  and  operators  issued  for 
agency  approval  of  specific  and/or 
additional  operations  on  a  well  and  to 
report  the  completion  and/or  progress 
of  such  additional  work. 
Bureau  Form  Numbers:  3260-2,  3260-3, 

3260-4.  3260-5. 
Frequency:  Nonrecurring,  on  occasion. 

and  monthly. 
Description  of  Bespondents:  Lessees  and 
operators  of  Federal  geothermal  leases 
and  Indian  geothermal  contracts 
subject  to  BLM  oversight. 
Estimated  Completion  Time:  2  hours. 
Annual  Responses:  760. 
Annual  Burden  Hours:  1,700. 
Bureau  Clearance  Officer  (Alternate): 
Marsha  A.  Hariey.  202-653-6105. 

Dated:  June  28. 1993. 
Hillary  A.  Oden. 

Assistant  Director,  Energy  and  Mineral 

Resourtes. 

|FK  Doc.  93-171-)8  Filed  7-20-93;  8:45  ami 
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[AA82»-00-4830-141 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
inforiiiation  listed  below  has  been 
siibri;ititid  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisiuHS  of  the  Paperwork  Reduction 
(4-1  I  rS.C.  cl'.apter  35).  Copies  of  the 
propu.sdd  collection  of  information  and 
related  fu.'ms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Of-Hcer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
OlOfl).  Washington,  DC  20503, 
telephone  202-395-7340. 
Title:  Payments  in  Lieu  of  Taxes.  43  CFR 

1881 


39034 
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OMB  approval  number  1004-0109 

Attract:  The  infionnation  requested  is 
statutorily  required  to  compute 
payments  due  units  of  local 
government  under  the  Payments  in 
Ueu  of  Taxee  Act  (31  U.S.C  6901- 
6907).  The  Act  requires  that  the 
Governor  of  each  State  fiimish  a 
statement  as  to  the  amoimts  paid  to 
units  of  local  government  under  11 
receipt  sharing  statutes  in  the  prior 
fiscal  year.  CFDA  Number  15.216. 

Bureau  Fonn  Nuwber:  None , 

Frequency:  Annually  I 

Description  of  Respondents: 
States  supplying  Federal  land 

payment  information  to  the  Bureau  of 

Land  Management 

Estimated  completion  time:  20  hours 

Annual  responses:  50 

Annual  burden  hours:  1 ,000 

Bureau  Clearance  Officer  (Ahemate): 
Marsha  A.  Harley  (202)  653-6105 

Dated:  )une  23, 1993. 
TeaAlka. 

Assutant  Dirtctor— Management  Services. 
(FR  Doc  93-17200  Piled  7-20-93;  8:45  am] 
coot  431 


(NV-060-93-4333-11  NVS-«2-t3] 

Ntvada:  Temporary  Closur*  of  Certain 
Public  Lande  in  the  Laa  Vega*  DIatrict 
for  llanagement  of  the  1993  "Gold 
Coeat  300"  Off-Highway  Vehicle  (OHV) 
Race 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  of  certain 
Public  Lands  in  Clark  County,  Nevada, 
on  and  adjacent  to  the  1993  "Gold  Coast 
300"  race  course  on  Augxist  7, 1993. 
Access  will  be  limited  to  race  officials, 
entrants,  law-enforcement  and 
emergency  personnel,  licensed 
permittee(s)  and  right-of-way  grantees. 

SUPPLEMENTARY  IIFOfMATION:  Certain 
public  lands  in  the  Las  Vegas  District. 
Clark  County.  Nevada  will  be 
temporarily  dosed  to  public  access  from 
0001  hours.  August  7, 1993,  to  2359 
hours,  August  7, 1993,  to  protect 
persons,  property,  and  public  land 
resources  on  and  adjacent  to  the 
Southern  California  Off  Road  Racing 
Enthusiasts  SCORE,  International,  1993 
"Gold  Coast  300  OHV  race  course. 
Spectators  are  restricted  to  the  start/ 
finish,  and  the  area  shown  as  the  high 
speed  test  section,  along  the  paved  1-15 
frontage  road  only 

These  temporary  closures  «nd 
restrictions  are  made  piirsuant  to  43 
CFR  part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 


and  washes  identified  as  the  1993  "Gold 
Cosst  300"  OHV  race  course 

The  following  public  lands  restricted 
or  closed  are  described  as:  The  Hidden 
Valley  area.  T.  23  S.,  R.  61  E.,  all  of 
sections  1  through  36:  T  24  S.,  R.  61  E.. 
all  of  sections  1  through  36.  The  Erie 
area,  T.  24  S.,  R.  60  E.,  all  of  sections 
1  through  36;  T.  23  S..  R.  60  E..  all  of 
section  36.  The  Jean  area.  T.  25  S.,  R.  59 
E.,  all  of  sections  1  through  36.  The  Jean 
Lake  area,  T.  25  S.,  R.  60  E.,  all  of 
sections  1  through  36;  T.  25  S.,  R.  61  E.. 
all  of  sections  1  through  36.  The  Roach 
Lake  area.  T.,  26  S.,  R.  59  E.,  all  of 
sections  1  through  36;  T.  27  S.,  R.  59  E, 
all  of  sections  1  through  36.  The  Beer 
Bottle  Pass  area.  T.  26  S..  R.  60  E.,  all 
sections  1  through  36.  The  Lucy  Grey 
area,  T.  27  S.,  T.  60  E.,  all  of  sections 
1  through  36. 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark  County, 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  ELM  office:  the  Las  Vegas 
District  Office,  P.O.  Box  26569,  Las 
Vegas,  Nevada  89126,  (702)  647-5000. 
Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.7. 

Dated:  )uly  9, 1993. 
Gary  Ryan. 

Aaociate  District  Manager,  Las  Vegas 

District. 

(FR  Doc.  93-17271  Filed  7-20-93;  8:45  am) 
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[CO-920-03-41 20-03;  COC  54558] 

Public  Hearing  and  Request  for 
Comments  on  Environmental      * 
Assessment,  Maximum  Economic 
Recovery  Report,  and  Fair  Market 
Value;  Application  for  Competitive 
Coal  Lease  COC  54558;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Bureau  of  Land  Management. 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
assessment,  maximum  economic 
recovery,  fair  market  value  of  federal 
coal  to  be  offered.  An  application  for 
coal  lease  was  filed  by  Mountain  Coal 
Company  requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
1011.64  acres  of  federal  coal  in  Delta 
and  Gunnison  Counties,  Colorado. 
DATES:  The  public  hearing  will  be  held 
at  7  p.m.,  August  16, 1993.  Written 


comments  should  be  received  no  later 
than  August  23, 1993. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Paonia  Town  Hall.  Paonia 
Community  Center  Room.  214  Grand 
Avenue,  Paonia.  Colorado.  Written 
comments  should  be  addressed  to  the 
Bureau  of  Land  Management. 
Uncompahgre  Basin  Resource  Area 
Office.  2505  South  Townsend  Avenue, 
Montrose,  Colorado  81401. 
FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Belt,  Area  Manager,  Uncompahgre 
Basin  Resource  Area  Office  at  the 
address  above,  or  by  telephone  at  (303) 
249-0647. 

SUPPt^MENTARY  INFORMATION:  Bureau  of 
Land  Management.  Colorado  State 
Office.  Lakewood.  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  August  16, 1993,  at  7  p.m..  in 
the  Paonia  Town  Hall,  214  Grand 
Avenue,  Paonia,  Colorado.  An 
application  for  coal  lease  was  filed  by 
Mountain  Coal  Company  requesting  the 
Bureau  of  Land  Management  offer  for 
competitive  lease  federal  coal  in  the 
lands  outside  established  coal 
production  regions  described  as: 

T.  13  S.,  R.  90  W.,  6th  P.M. 

Sec.  19,  lots  15  to  18,  inclusive; 

Sec  30,  lots  7  and  8. 
T.  13  S.,  R.  91  W..  6th  P.M. 

Sec  23,  SV.tSV.<NEV«,  E^/iSB*/*SWV4,  and 
SE'A; 

Sec.  24.  SV.JSV/NWV4,  and  S'/i; 

Sec.  25,  lots  1  to  4,  inclusive; 

Sec.  26.  NEV4NEV4. 

Containing  1011.64  acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
imdergroimd  mining  methods. 

The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
environmental  assessment  and  on  the 
following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal. 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  and 

(3)  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered.  Written  requests  to  testify  orally 
at  the  August  16. 1993.  public  hearing 
should  be  received  at  the  Uncompahgre 
Basin  Resource  Area  Office  prior  to  the 
close  of  business  August  16. 1993. 
Those  who  indicate  they  wish  to  testify 
when  they  register  at  the  hearing  may 
have  an  opportunity  if  time  is  available. 

In  addition,  the  public  is  invited  to 
submit  written  commoits  concfsming 
the  fair  market  value  and  maximum 
economic  recovery  of  the  coal  resoiuce. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 


UMI 
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coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  mariiet  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resoim». 

2.  The  price  that  the  mined  coal 
would  bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 

4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted. 

5.  Deprication  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter.  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the 
Uncompahgre  Basin  Resource  Area 
Office  at  the  above  address  prior  to  close 
of  business  on  August  23. 1993. 
Substantive  comments,  whether  Mrritten 
or  oral,  will  receive  equal  consideration 
prior  to  any  lease  offering. 

The  Drait  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the 
Uncompahgre  Basin  Resource  Area 
Office  upon  request. 

A  copy  of  the  Draft  Environmental 
Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Col(Hado  State  Office,  2850  Youngfield, 
Lakewood,  Colorado. 

Dated:  July  15, 1993. 
RkhardD.Tata. 

Chief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 

(FR  Doc.  93-17259  Piled  7-20-93;  8:45  ami 
MUJNO  cooc  4I1*-je-ll 

[OR-943-2300-02;  GP3-295;  OR-45815] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  This  action  will  open  1,080 
acres  of  acquired  land  to  surface  entry, 
and  320  acres  to  mining  and  mineral 
leasing.  The  760-acre  balance  has  been 
and  continues  to  be  open  to  mining  and 
mineral  leasing. 

EFFECTIVE  DATE:  August  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  1.  Under 
the  authority  of  section  205  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 43  U.S.C.  1715,  the 
following  described  land  was  acquired 
by  the  United  States  to  be  administered 
as  public  land  under  the  jurisdiction  of 
the  Bureau  of  Land  Management: 

Wiliamelte  Meridian 

T.  32  S..  R.  32y4  B., 

Sec  23,  W'/^; 

Sec  25,  SVxNW'A,  SW'/..  and  W'ASE'A; 

Sec.  26,  S'/jNEV4,  NWV«.  N'/^SE'/i.  and 
SEV4SEV4; 

Sec.  35.  EV.1NEV4. 

The  area  described  contains  1,080  acres  in 
Harney  (bounty. 

2.  At  8:30  a.m.,  on  August  26, 1993, 
the  above  described  land  will  be  opened 
to  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  August  26, 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

3.  At  8:30  a.m.,  on  August  26, 1993, 
the  following  described  land  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  confiict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts: 

Willamette  Meridian 

T.  32  S.,  R.  32 V4  E., 

Sec  25,  SWy4: 

Sec  26,  SV2NEV4  and  NVzSEVi. 

The  area  described  contains  320  acres  in 
Harney  County. 


4.  At  8:30  a.m.,  on  August  26, 1993 
the  land  described  in  paragraph  3  will 
be  opened  to  applications  ana  ofiisn 
under  the  mineral  leasing  laws. 

Dated:  July  12, 1993. 
Champ  C  Vaughan, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(PR  Doc  93-17199  Filed  7-20-93;  8:45  ami 
MXMQ  CODE  4310-3»-M 

[AZ-02O-O3-421(M)4:  AZA-27785] 

Modification  of  Notice  of  Reetty  Action, 
Exchange  of  Public  and  Private  Lands 
In  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  exchange 

of  public  and  private  lands. 

SUMMARY:  This  notice  extends  the  date 
that  interested  parties  may  submit 
comments  to  the  Area  Manager, 
Kingman  Resource  Area. 
DATES:  Comments  must  be  submitted  on 
or  before  August  20, 1993. 
ADDRESSES:  U.S.  Bureau  of  Land 
Management,  Kingman  Resource  Area, 
2475  Beverly  Avenue,  Kingman,  AZ 
86401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Drew,  Area  Manager,  Kingman 
Resource  Area,  at  (602)  757-3161. 
SUPPLEMENTARY  INFORMATION:  On  May 
21, 1993,  a  Notice  of  Realty  Action  was 
published  in  the  Federal  Register  in 
Vol.  58,  No.  97,  Page  29772,  and  a 
correction  published  in  the  Federal 
Register  in  Vol.  58,  No.  Ill,  Page  32749. 
on  June  11, 1993.  The  45-day  comment 
period  allowed  in  the  notice,  which 
ended  July  5, 1993,  is  being  extended  to 
August  20, 1993.  Interested  parties  may 
submit  comments  to  the  Area  Manager, 
Kingman  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  the  proposed  exchange 
notice  published  on  May  21, 1993  and 
corrected  on  June  11, 1993,  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  15. 1993. 
G.L.  Cheniae, 
District  Manager. 

|FR  Doc.  93-1/258  Filed  7-20-93;  8:45  ami 
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INTERNATIONAL  TRADE 


pnvMtigMlMi  ll»  79VT  A-66e 
(Pr««ininary)] 

MtrofPtthaiM  From  ttw  P«opl«'« 
Republic  ol< 


On  the  basis  of  the  record  >  developed 
in  the  subied  investigation,  the 
Conunissioa  detensiaes,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
( 19  U.S.C  1673b(a)).  that  thete  is  a 
reasonable  indiaitkiB  that  an  industry 
in  the  United  States  is  materially 
injiired  >  or  threatened  with  material 
injury  '  by  reasoB  of  hnports  from  the 
People's  Republic  of  China  of 
mtrwnelhene.  provided  for  in 
subheading  2904.20.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 


The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  8. 
1993.  The  vie«vs  of  the  Commission  are 
contained  in  USITC  Publication  2661 
(July  1993).  entitled  ''Nitromethane 
from  the  People's  Republic  of  China: 
Investigation  No.  731-TA-650 
(Preliminary)." 

By  onlar  of  the  Cooimbsiaa. 

Issued:  July  14. 1993. 
Dnuia  R.  Koehnk*. 

Secretary.  , 

IFR  Doe  93-17307  Filad  7-20-93;  8:45  ami 
aaiJNQCoec 


On  May  24. 1993.  a  petitim  was  filed 
with  the  Coamiissioa  and  the 
DepartnMDt  of  ConmwrGeby  ANGUS 
Chemical  Co^  Buffelo  Grove.  IL.  alleging 
that  an  industry  in  the  United  Stales  is 
materially  fnjuied  or  threatened  with 
material  injury  by  ree&on  of  LTFV 
imports  of  nttromethane  from  the 
People's  Republic  of  China. 
Accordingly,  eSective  May  24. 1993,  the 
Conasissko  iastitulad  antidumping 
investigatian  Na  731-TA-«50 
(Prelininavy). 

Notion  of  tiie  insthirtion  of  the 
Commisaion's  investigation  and  of  a 
public  cwrfotoocn  to  be  held  in 
connactioa  therewith  was  given  by 
posting  ooptea  of  the  notice  in  the  Office 
of  the  Secielary.  U.S.  International 
Trade  Commissioo.  Washingtcui.  DC 
and  by  p(rf>lishing  the  notice  irilhe 
Federal  legister  of  June  2. 1993  (58  FR 
31415).  The  conJierenoe  was  held  in 
Washin^oo,  DC.  on  June  14, 1993,  and 
all  persons  who  requested  the 
opportunity  wete  permitted  to  appear  in 
person  or  by  counsel. 


■  Th«  racord  it  definod  in  S  207  Jin  of  tha 
Conunmion'i  Rulatof  Piactic«andProGadura(l9 
CFR  207  2(D). 

I  Vica  Chainnan  Watson.  Ct)aw>i»iuwai 
Bninidala.  and  CnmmUsionar  Crawford  detennina 
that  Ihara  is  a  rsasciniUs  indication  thai  an  industry 
in  tha  Unitad  Stalas  is  matarially  injured  by  reason 
of  imports  of  aitiwaiathana  trom  tha  Paopla't 
Rapublic  of  China. 

J  Qui  man  NawquisL  Commissionar  Rohr.  and 
Coasussiooar  Nusuii  dalannina  that  thars  it  a 
raasonabla  indicaboo  tiial  an  industry  in  iha  United 
Statas  is  thraatiad  ariih  malarial  injury  by  reason 
of  Imparts  of  nitromethana  from  tha  People's 
i<ef  ubiic  of  China. 


Pnvestigation  No.  337-TA-354} 

Investigation 
In  the  Matter  of  certain  tape  dispenser;. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUUMARY:  Notice  is  hereby  given  that  a 
complaint  was  Tiled  with  the  U.S. 
International  Trade  Commission  on  June 
14. 1993.  under  section  337  of  the  Tariff 
Act  of  1930.  as  amended.  19  U.S.C 
1337.  on  behalf  of  Minnesota  Mining 
and  Manufocturing  Company.  3M 
Center.  St.  Paul.  Minnesota  55133.  An 
amended  complaint  was  filed  on  June 
30. 1993.  The  complaint,  as  amended, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  tape  dispensers  by  reason  of 
alleged  infringement  of  U.S.  Patent  Des. 
289.180.  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2]  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  availablu  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Comniission.  500  £  Street.  SW.,  room 
112.  Washington.  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATIOH  COOT  ACT:  Juan 
Cockbum.  Esq..  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 


AUTHORfTY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  and  in  $jtl0.12  of  the 
Commissioi>:a:|nt8fhn  Rules  of  Practice 
and  Procedute^CFR  210.12. 
SCOPE  OF  MV^dKMirnN:  Having 
considered  the  cotnfHaint,  the  U.S. 
International  Trade  Continission,  on 
July  14. 1993,  ordered  tbot— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (aKl)(B)(i)  <^ 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  tape  dispensers 
by  reason  of  alleged  infringement  of  the 
claim  of  U.S.  Patent  Des.  289,180;  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subtection 
(a)(Z)  of  section  337. 

(2)  For  the  purpose  of  the 
investigadoo  so  instituted,  the  following 
are  hereby  nanaed  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Minnesota  ■ 
Minii^  and  Manufacturing  Company 
3M  Center.  St.  Paul.  Minnesota  55133. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Acurite  hidustries  Corp..  2yF  No.  221- 

223  Chung  Hsiad  E  Rd  Sec  3.  Taipei, 

Taiwan 
Fancy  Liternalional  (HK)  Ltd.,  Rm  505- 

6B  Harbour  Crystal  Ctr..  100  Granville 

Rd.,  Tsira  Sha  Tsnt.  Kowloon,  Hong 

Kong 
Charles  Leonard,  Inc.  79-11  Cooper 

Avenue.  Glendale,  New  York  11385 

(c)  Juan  Cockbum,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  room  401Q,  Washington. 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  tha 
presiding  Administrative  Law  Judg/9. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interfan  Rules  of  Practice 
and  Procedure.  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR  201.16<d) 
and  210.21(a).  such  responses  will  be 
considered  by  the  Coounission  if 
received  not  later  than  20  days  after  the 
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date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  cw  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Conunission. 

Issued:  July  IS.  1993. 
Donna  R.  Koehnke, 
Secntaiy. 

(FR  Doc  93-17308  Filed  7-20-93;  8:45  am] 
■UMOOOOC 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32318] 

Exemption;  The  Kansas  City  Southern 
Railway  Compan^r— Merger 
Exemption— the  Graysonia,  Nashville, 
and  Ashdown  Railroad  Co. 

The  Kansas  City  Southern  Railway 
Company  (KCS)  and  its  wholly  owned 
subsidiary.  The  Graysonia,  Nashville, 
and  Ashdown  Railroad  Company 
(GN&A)  have  filed  a  notice  of  exemption 
to  merge  GN&A  into  KCS.  with  KCS  as 
the  surviving  corporation.  Under  the 
agreement  and  plan  of  merger,  KCS  will 
assume  all  rights,  obligations  and 
business  functions  of  its  subsidiary.  The 
merger  can  be  consummated  on  or  after 
July  2, 1993.1 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  approval  under  49 
CFR  1180.2(d)(3).  The  merger  will  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes. 


>  The  paitiai  indicated  that  consummation  was 
•xpected  to  occur  on  or  after  |uly  1, 1993.  Under 
the  clau  axamption  invoked  here,  consummation 
may  not  occur  until  at  least  1  week  aller  the  notice 
of  exemption  is  filed.  49  CFR  11S0.4(£)(1).  This 
notice  was  filed  with  the  Commission  on  |une  25. 
1993.  Under  49  CFR  1104.7,  when  computing  any 
period  of  time,  the  data  of  the  act  (filing}  upon 
which  the  designated  period  of  time  begins  to  run 
is  not  included.  This  makes  July  2. 1993  the  earliest 
allowable  consummation  date. 


or  a  change  in  the  competitive  balance 
with  carriers  operating  outside  the 
corporate  family.  The  purpose  of  the 
transaction  is  to  eliminate  duplicative 
recordkeeping,  filing,  and  reporting 
requirements,  and  to  render  more 
efficient  GN&A's  current  billing  and  car 
reporting  processes. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transaction  are 
given  the  minimum  protection  under  49 
U.S.C.  10505(g)(2)  and  11347,  the  labor 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979),  are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Richard  P. 
Bruening  and  Robert  K.  Dreiling,  114 
West  11th  St..  Kansas  City,  MO  64105. 

Decided:)uly  13, 1993. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

(PR  Doc.  93-17309  Filed  7-20-93;  8:45  ami 
MUMG  C0[)E  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
In  Action  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §6922.  and 
Departmental  policy,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  8, 
1993.  the  United  States  Department  of 
Justice,  by  the  authority  of  the  Attorney 
General  and  acting  at  the  request  of  and 
on  behalf  of  the  Administrator  of  the 
United  States  Environmental  Protection 
Agency,  lodged  a  Consent  Decree  in 
United  States  v.  Allen-Bradely  Co.,  et 
al..  Civil  Action  No.  S90-O0593,  with 
the  United  States  District  Court  for  the 
Northern  District  of  Indiana.  The 
Consent  Decree  addressees  the  liability 
of  certain  parties  ("the  Settling 
Defendants")  under  section  107  of 
CERCLA,  42  U.S.C.  9607,  for  certain 
response  costs  incurred  by  the  United 
States  at  the  Cam-Or  site  in  Westville, 
La  Porte  County,  Indiana.  The  Consent 
Decree  requires  the  Settling  Defendants 
to  pay  $2.66  million  in  reimbursement 
for  past  costs  and  prejudgment  interest, 
as  well  as  all  of  EPA's  future  oversight 
costs  for  completion  of  work  at  the  site 
under  a  unilateral  administrative  order 


issued  by  EPA  on  September  18. 1989. 
The  Settling  Defendants  also  must  pay 
interest  on  the  sum  $2.66  million 
accruing  from  July  1,  1992  (the  date  of 
the  Settling  Defendants'  agreement  in 
principle  with  the  Unifed  States)  to  the 
date  of  payment. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this  notice. 
Comm^uits  should  be  addressed  to 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Allen-Bradley  Co.,  et 
al.,  DOJ  Reference  No.  9&-11-3-609A. 

The  Consent  Decree  may  be  examined 
at  the  Region  V  Office  of  Regional 
Counsel.  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604,  and 
at  the  Consent  Decree  Library,  United 
States  Department  of  Justice,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005  (20-2-624-0892).  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  for  $4.50  (25 
cents  per  page  reproduction  cost) 
payable  to  Consent  Decree  Library. 
Peter  R.  Sieenland,  Jr., 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-17195  Filed  7-20-93:  8:45  ami 
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Lodging  of  Consent  Decree;  United 
States  V.  Allied  Signal  Inc.,  et  al. 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S.C. 
9622.  and  the  policy  of  the  Department 
of  Justice.  28  CFR  50.7,  notice  is  hereby 
given  that  an  amended  complaint  was 
filed  on  June  24. 1993,  in  United  States 
V.  AlliedSignal  Inc.,  et  al.,  Civil  Action 
No.  H-91-3529,  in  the  United  States 
District  Court  for  the  Southern  District 
of  Texas.  Houston  Division,  and. 
simultaneously,  a  Consent  Decree 
between  the  United  States  and  four 
parties  was  lodged  with  the  court.  This 
Consent  Decree,  along  with  three 
consent  decrees  earlier  lodged  on 
December  3, 1991  against  117  other 
parties,  notice  of  which  was  published 
in  the  Federal  Register  on  12/19/91. 
Vol.  56.  No.  244,  p.  65913,  settles  the 
government's  claims  in  the  amended 
complaint  pursuant  to  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606.  9607. 
for  (1)  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
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to  the  public  faeaift,  w^fiue  or  tli» 
miviroQia«nt  bscaow  of  actual  or 
thrMtenad  luluawi  of  hamdoua 
substancat  fron  •  iKility  located  mei 
Hempstead.  WdlerGotiBty.  Texas,  and 
known  aa  the  "Sheridan  Site."  and  for 
(2)  recovery  of  all  reaponae  costs 
incurred  by  the  United  States.  The 
amended  complaint  alleged,  among 
other  things,  that  certain  defendants 
were  owners  or  opovtois  of  the  faciUty 
at  the  time  of  dispoaal  of  hazardous 
substances  at  the  ^eridan  Site  and  that 
certain  defendants  were  persons  who  by 
contract,  agreement  or  otherwise 
arranged  foe  disposal  of  hazardous 
substances  at  the  Site  or  who  arranged 
for  transport  of  hazardous  giihstances  to 
the  Site.  Tha  complaint  further  alleged 
that  the  UnUed  States  has  incurred 
response  costs  in  response  to  actual  or 
threatened  leleases  of  hazardous 
substances  at  or  from  the  Sheridan  Site. 

Under  the  terms  of  the  proposed 
consent  decree.  Darling-Delaware 
Corporation  (on  behalf  of  Pepper 
Rendering}.  AlliedSignal  Inc..  ]JvL 
Huber  Corporation,  and  Groendyke 
Transport  agreed  to  pay  $2.5  million 
towards  the  government's  past  response 
costs  and  future  oversight  costs.  The 
$2.5  million  dollar  settlement,  in 
conjunction  with  the  three  ciurently 
lodged  consent  decrees,  fully 
compensates  the  United  States  for  its 
costs,  aa  well  as  funds  and  implements 
a  remedy  at  the  Site  that  includes 
bioremediation  of  sludges  and 
contaminated  soil,  residue  stabilization, 
installatioD  of  a  RCRA  compbant  cap 
over  the  pond  and  dike  area,  installation 
of  a  flexible  spur  jetty  to  control  erosion 
of  the  Brazos  River  bank,  groundwater 
monitoring,  decontamination  of  all  on- 
site  tanks  and  processing  equipment, 
and  treatment  of  storm  water  and 
wastewater  before  discharge  into  the 
Brazos  River.  The  settlement  also 
provides  S20.000  for  all  costs  incurred, 
and  to  be  incurred,  with  regard  to  a 
wildhfe  mitigBtiao  plan. 

The  DepaitnMnt  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  10th 
and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v. 
AlUedSignal  Inc.  et  oL  D.J.  Ref.  No.  90- 
11-2-445. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Colloiwing  offices  of  the 
United  Stales  Attorney  and  the 
Environmental  Protection  Agency: 


EPA  Region  VI 

Contact:  Anna  M.  Fecter,  Office  of 
Regional  Cotinsel,  US.  Environmental 
Protectioa  Agency,  Region  VI.  1445 
Ross  AvawM.  Delias,  Texas  75202- 
2733,(214)655-2169 
United  States  Attoraejr'B  Office 
Assistant  United  States  Attorney,  Civil 
DivisaoB, The  Lyric  Center,  440 
Louisiana,  Mh  Floor,  Houston,  Texas 
77002.  (713)  229-2600 
Copies  of  the  proposed  Consent 
Deaee  may  also  be  examined  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
(202)  624-08S2.  A  copy  of  the  proposed 
Consent  Decree  nay  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy  of  the 
Decree,  please  enclose  a  cbed^  in  the 
amount  of  $a25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Peter  R.  Sieenland,  Jr.. 
Acting  Assistant  AUormey  Ceneni, 
Environment  and  Natural  Besources  Division. 

(FR  Doc.  93-17266  Filed  7-20-93:  »:45  ami 
MUMC  COOE  441»-ei-M 


Lodging  of  Consent  Deere*  Pursuant 
tottw  Ctean  Water  Act;  Stoeco 
Development,  Ltd.,  et  al. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  order  in  Stoeco 
Development,  Ltd.,  et  al.  versus 
Department  of  the  Army  Corps  of 
Engineers  and  United  States  versus 
Stoeco  Homes,  Inc..  et  al..  Qvil  Action 
No.  88-0054  (D.N.J.)  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey  on  June  30, 1993. 

The  proposed  consent  order  arises 
from  consolidated  lawsuits  concerning 
the  delineation  of  federally  regulated 
wetlands  and  alleged  violations  of 
sections  301  and  404  of  the  Clean  Water 
Act.  33  U.S.C.  1311  and  1344,  as  a  result 
of  the  discharge  of  dredge  and  fill 
materials  into  certain  areas  claimed  to 
be  wetlands  in  Ocean  City.  New  Jersey. 
One  portion  of  the  site  claimed  to  be 
wetlands  is  owned  by  Stoeco 
Development,  Ltd.;  another  portion  of 
the  site  is  owned  by  Stainlon-Burrell 
Development,  Ltd.;  The  Shore  Memorial 
Hospital  and  The  Pennington  School 
have  beneficial  interests  in  the  site. 
These  parties  (collectively,  "Stoeco") 
built  residential  buildings,  including  the 
discharge  of  fill  materials,  on  a  portion 
of  the  site  without  authorization  from 
the  U.S  Army  Corps  of  Engineers 
("Corps")  under  33  U.&C.  1344.  Stoeco 
brou^t  suit  to  challenge  the  Corps' 
iurisdictional  determination  of  wetlands 
on  the  site:  the  United  States  brought 


suit  to  seek  relief  for  alleged  violations 
of  the  Clean  Water  Act. 

The  consent  order  requtrea  Stoeco  to 
mitigate,  enhMice,  and  maintain 
wetlands  on  a  portion  of  the  site  (Blocks 
2505,  2605.  2606, 2705,  2706.  2805). 
and  on  an  additional  parcel  (a  portion 
of  Block  3350),  in  accordance  with  a 
wetlands  mitigation  and  enhancement 
plan  to  be  piepared  by  an 
environmental  consultant  and  approved 
by  the  Corps.  The  consent  order  also 
prohibits  Stoeco  from  bringing  any 
action  for  a  govemnrent  taking  with 
regard  to  the  site  subject  to  this 
litigation.  The  consent  order  further 
provides  that  the  Corps'  Cease  and 
Desist  Order  will  be  rescinded  as  to 
certain  other  portions  of  the  site. 

The  Department  of  Jtistice  will  receive 
written  comments  relating  to  the 
consent  order  for  a  period  of  30  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to:  Irene  Dowdy,  Assistjuat  United  States 
Attorney.  402  East  State  Street,  room 
502.  Trenton.  New  Jersey  08608.  and 
should  refer  to  Stoeco  Devehpment, 
Ltd.  versus  Department  of  the  Army 
Corps  of  Engineers,  Civil  Action  No.  88- 
0054  fD.N.J.). 

The  consent  order  may  be  examined 
at  the  Clerk's  Office.  United  States 
District  Court.  401  Market  Street. 
Camden,  New  Jersey  08101. 
My  Ws  E.  Fliat. 

Acting  Assistant  Attoney  General, 
Environment  aadNaturtU  Besources  Division. 

IFR  Doc.  93-17269  Filed  7-20-93;  8:45  ami 
BILUNC  CODE  4410-01-11 


[AAG/A  Order  No.  77-43] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
system  of  records  to  be  maintained  by 
the  Immigration  and  Naturalization 
Service  (INS). 

Tlie  Automated  Data  Processing 
Equipment  Inventory  Management 
System  (AIMS),  JUSTICE/INS-018,  is  a 
new  system  of  records  for  which  no 
public  notice  consistent  with  the 
provisions  of  S  U.S.C  552a(e)(4)  and 
(11)  has  been  published. 

5  U.S.C  F52a(e)(4)  ai^  (11)  provide 
that  the  public  be  givm  a  30-<6y  period 
in  which  to  comment  on  the  new 
routine  uses  of  a  proposed  syslaa  of 
records.  The  Office  of  hdanagesoenl  uid 
Budget  (OMB),  which  has  oversi^ 
responsibility  under  the  Act.  requires  a 
60-day  period  in  which  to  conclude  its 
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review  of  the  system.  Therefore,  please 
submit  any  comments  by  August  20, 
1993.  The  public.  0MB  and  the 
Congress  are  invited  to  submit  any 
comments  to  Patricia  E.  Neely.  Staff 
Assistant,  Systems  Policy  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Room  850  WCTR.  Washington. 
DC  20530. 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  on 
this  system  to  C^fB  and  the  Congress. 

The  system  description  is  printed 
below. 

Dated:  July  7. 1993. 
StephnR.  Colgate, 
Assistant  Attorney  General  for 
Administration. 

JUSTICE/UiS-OIS 

SYSTEM  NAHE: 

Automated  Data  Processing 
Equipmnfit  Inventory  Management 
System  (AIMS). 

SYSim  locahon: 

Headquarters,  Regional,  District,  and 
other  offices  of  the  Immigration  and 
Naturalization  Service  (INS)  in  the 
United  States  as  detailed  in  JUSTICE/ 
INS-999. 

cateoores  of  moiviouals  covered  by  the 
system: 

INS  employees  who  are  responsible 
for  the  procurement  and  management  of 
automated  data  processing  equipment 
(ADPE):  and,  contractors  who  have  been 
assigned  ADPE  to  use  in  developing 
software  programs  for  INS. 

CATEGOMES  OF  RECOADS  M  THE  SYSTEM: 

An  inventory  reflecting  (1)  the  ADPE 
procurement  and  management  activities 
of  INS  employees  and  (2)  the  identity  of 
contractors  using  such  equipment  to 
develop  software  programs  for  INS.  The 
inventory  will  include  information 
relating  to  the  kinds  and  quantity  of 
ADPE  equipment  procured,  the 
disposition  of  sucn  equipment  and  the 
purpose  for  such  disposition,  and/or 
(where  appropriate)  information  relating 
to  the  reassignment  of  responsibility  for 
the  equipment.  Such  reassignment  may 
be  made  based  upon  the  resignationor 
transfer  of  responsible  employees,  upon 
the  expiration  of  the  subject  contracts, 
or  otherwise  upon  the  need  to  track  the 
status  or  disposition  of  the  equipment 
and  identify  the  management  employee 
responsible  therefor,  e.g.,  removal  of  the 
equipment  from  the  inventory  for  repair 
purposes.  Records  will  include 
identifying  information  such  as  INS 
employee  or  contractor  name/title, 
sodal  security  number,  office  location/ 
address  and  phone  number,  company 
name  of  the  contractor,  and  other 


relevant  information  such  as  the  level  of 
responsibility  assigned  to  the  CMS 
employee. 

AUTNOfVrV  FOR  MAMTENANCE  OF  THE  SYSTEM: 

8  U.S.C  1103  and  40  U.S.C.  483. 

FURPOSE(S): 

To  provide  aocoimtability  records 
relating  to  (1)  INS  employee 
management  and  disposition  of  ADPE 
equipment  and  (2)  contractor  use  of 
such  equipment  in  developing  software 
programs  for  INS.  The  records  will  be 
used  by  management  to  track  and 
account  for  the  procurement  and 
disposition  of  all  ADPE,  and  thus  ensure 
the  integrity  and  security  of  the  ADPE 
inventory. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  inforniation  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law 
(whether  civil,  criminal,  or  regulatory  in 
nature),  to  the  appropriate  agency 
(whether  Federal.  State,  local  or  foreign) 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violations,  or  charged  with  enforcing  or 
implementing  the  statute  and/or  the 
rule,  regulation  or  order  issued  pursuant 
thereto. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when  ~ 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

C.  "to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

D.  To  the  new  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAUtNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  in  a  data  base 
on  magnetic  disk. 

RETRIEVABiUTY: 

These  records  may  be  retrieved  by 
INS  employee  and  contractor  name, 
social  security  number,  company  name. 
or  office  location. 


SAFEGUARDS: 

The  records  are  accessed  from 
mainframe  computer  terminals  located 
in  INS  offices  that  are  locked  during 
non-duty  hours.  Access  is  obtained 
through  terminals  which  require  the  use 
of  restricted  passwords  and  user 
identification  numbers.  Only  designated 
property  management  officers  and  their 
supervisore  have  access  to  AIMS  fw 
creating  and  updating  ADPE  Inventory 
records  within  their  jurisdiction. 

RETENnON  AND  DISPOSAL 

A  schedule  for  the  retention  and 
disposal  of  these  records  is  under 
review  and  development. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  Servicewide  system  manager  is 
the  Director.  Technical  Services  Branch, 
Data  Systems  Division,  Immigration  and 
Naturalization  Service.  425  I  Street. 
NW.,  Washington.  DC  20536. 

NOTIFICATION  PROCEDURES: 

Address  your  inquiries  to  the  system 
manager  identified  above. 

RECORDS  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Officer  at  the 
address  identified  above.  Clearly  mark 
the  envelope  and  letter  "Privacy  Act 
Request."  Provide  the  foil  name,  social 
security  number,  user  identification 
number,  and  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
records,  and  a  return  address. 

CONTESTING  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or  amend 
information  to  the  FOIA/PA  Officer  at 
the  address  identified  above.  State 
clearly  and  concisely  the  information 
being  contested,  the  reitson  for 
contesting  it,  and  the  proposed 
amendment  thereof.  Clearly  mark  the 
envelope  and  letter  "Privacy  Act 
Request."  The  record  must  be  identified 
in  the  same  manner  as  described  for 
making  a  request  for  access. 

RECORD  SOURCE  CATEOOMES: 

The  individuals  covered  by  the 
system  are  the  record  sources. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(PR  Doc  93-17196  Filed  7-20-93;  8:45  am) 
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AntKniat  Divielon  < 

Notice  Purtiiant  to  the  National 
Coopenrtiva  Reaaarch  and  Production 
Act  ol  199»-QJyeola  Joint  Venture 

Notice  is  hereby  given  that,  on  June 
25. 1993,  pursxiant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  IS  \3.S.C.  4301 
et  seq.  ("the  Act").  Amrep  Inc.  has  filed 
wrritten  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  the  membership  to  the 
Glycols  Joint  Venture.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Spedfiotlly,  the  notification  stated  the 
addition  of  Blue  Coral,  Inc.,  Cleveland, 
OH  to  the  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  venture.  Membership  in 
this  venture  remains  open,  and  the 
parties  intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  16, 1991,  Amrep  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  6. 1991  (56  PR  26162). 
loMph  H.  Widmar. 

Dinctor  of  Operations,  Antitrust  Division. 
(FR  Doc  93-17193  Filed  7-20-93;  8:45  am] 
mum  COM  441«-M-«I 


Notica  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  on  May 
25, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  use.  S 4301  et  seq.  ("the 
Act"),  Bell  Communications  Research. 
Inc  ("Bellcore")  and  the  other  parties  to 
the  ANSA  Sponsorship  Agreement 
("ANSA"),  identified  below,  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 

Eurpose  of  invoking  the  Act's  provisions 
miting  the  recovery  of  antitrust 
plaintinis  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bellcore,  Livingston,  NJ; 
BNR  Europe  Limited,  Essex,  United 
Kingdom;  British  Telecommunications, 
pic.  London.  United  Kingdom;  Digital 


Equipment  International  B.V., 
Nijmegen,  Netherlands;  Marconi 
Instruments  Limited,  Middlesex.  United 
Kingdom;  GPT  Limited.  West  Midlands. 
United  Kingdom;  Hewlett-Packard 
Limited.  Bristol,  United  Kingdom; 
International  Computers  Limited. 
London,  United  Kingdom;  Open 
Connexion  Pty.  Limited,  Melbourne. 
AustraUa;  and  France  Telecom-Centre 
National  D'Etudes  Des 
Telecommunications,  Issy-les- 
Moulineaux  Cedex,  France.  Bellcore  and 
the  other  parties  identified  above 
entered  into  an  agreement  effective  as  of 
December  8, 1992  to  engage  in 
cooperative  activity  to  explore  and 
research  technologies  for  open 
distributed  computing  including  the  use 
of  such  technologies  over 
telecommunications  facilities  for 
exchange  and  exchange  access  services. 
foMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-17194  Filed  7-20-93;  8:45  am) 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  section  1301.43(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  June  18, 
1993,  Abbott  Laboratories,  14th  Street  & 
Sheridan  Road,  Attn:  Customer  Service 
D-345,  North  Chicago.  Illinois  60064, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  n  controlled  substance 
Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  20, 1993. 


Dated:  July  12. 1993. 
GMME.IlaUip. 

Dinctor,  Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 
IFR  Doc  93-17293  Filed  7-20-93;  8:45  am] 
■HJJNO  coot  4410-aa-M 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  section  1301.43(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  June  3. 
1993,  Applied  Science  Labs,  Division  of 
Alltech  Associates  Inc..  2701  Carolean 
Industiial  Drive,  P.O.  440,  State  College. 
Pennsylvania  16801.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Methcathinooe  (1237) 

N-Ethylamphetamine  (1475) 

N.N-Dimethytamphetamine 

(1480). 

4-Methylamtnorex   (ds   Isomer) 

(1590). 

Lysergic      acid      diettiylamide 

(7315). 

Tetrahydrocannabinols  (7370)  ... 

Mescaline  (7381) 

3,                                            4- 

Methyler>edioxyamphetamine 

(7400). 

N-Hydroxy-3,                           4- 

methylenedioxyamphetamine 

(7402). 

3.               4-Methytenedioxy-N- 

ethytamphetamine  (7404). 

3,       4-Methy1enedioxymeltiam- 

phetamine  (7405). 

PsikxM)in  f74371 

Psilocvn  (7438) 

N-Ettiyt-1- 

phenylcydohexylamine  (7455). 

I-(I-Phenylcyclotiexyl)     pyrrott- 

dine  (7458). 

1-(1-(2-Thienyl)   cydohexyl]   pi- 

peridine  (7470). 

Dihydromorphirw  (9145) *. 

NormorDhine  (9313) 

Amphetamine  (1100) 

H 

Methamphetamir>a(l105) 

M 

Phenylcyclohexyiamirw  (7460) .. 

11 

Phencydidine  (7471) „.. 

11 

Phenytacetone  (8501) 

II 

1  -Piperidinocyclohexane- 

N 

carbonitrile  (8603). 

CocairM  (9041) ; 

II 

Codeine  (9050) 

II 

Dihvdrocodeine  (9120) 

II 

BenzoviecoonirM  (9180) 

II 

Morphine  (9300) 

II 

Oxymorphone  (9652)  

II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
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issuance  of  the  above  application  and 
may  also  file  a  wnitten  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (OCR),  and  must  be  filed 
no  later  than  August  20, 1993. 

Dated:  July  12, 1993. 
GaiMR.HaUip, 

Director.  Office  of  Diversion  Control,  Drug 

Enfonxment  Admiaistration. 

(PR  Doc.  93-17294  Filed  7-20-93;  8:45  am] 


Manufacturer  of  Controlted 
Subttancaa;  Application 

Pursuant  to  section  1301.43(a)  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  May  2. 
1993,  Dupont  Pharmaceuticals.  The 
Dupont  Merck  Pharmaceutical 
Company.  1000  Stewart  Avenue.  Garden 
Qty.  New  Yoric  11530.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manuCacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sctwdule 

H 

Hydrooodone  (9193) 

Oxynwrphone  (9662)  

N 
II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiue  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  aocordiance  with  21 
CFR  1301.54  and  hi  the  form  prescribed 
by  21  CFR  1316.47. 

Any  sudi  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  August  20. 1993. 

Dated:  July  12. 1993. 
G«naK.Haidip. 

Director.  Office  ofDhersion  Control.  Drug 
Enforcement  Administration. 
(PR  Doc  93-17292  Piled  7-20-93;  8:45  am) 


Importation  of  Controlled  Sut>stancet; 
Appllcatton 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)).  the 
Attoniey  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  ma.nufacturer  of  a  controlled 
substance  in  Schedule  I  or  D  and  prior 
to  issuing  a  regulation  imder  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  r^istrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  24, 1993,  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive,  suite 
600,  Fort  Collins,  Colorado  80924,  made 
application  to  the  Drug  Enforcement 
Administrution  to  be  registered  as  an 
importer  of  Carfentanil  (9743)  a  basic 
class  of  controlled  substance  Schedule 

n. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  OfTice  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  20. 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  |c),  (d).  (e),  and  [{].  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C  g58(a),  21  U.S.C  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d).  (e),  and  (f) 
are  satisfied. 


Dated:  )uly  12. 1993. 
Gens  R.  Haiklip,  Director, 
Office  of  Diversion  Control.  Drug  Enforcement 
Administration. 

(PR  Doc  93-17295  Piled  7-20-93;  8:45  am) 
BiujNa  coos  44i»-o»-a 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Application  and  Opportunity  To 
Request  Information  Meeting 

ACTION:  Notice  of  application  and 
op{>ortunity  to  request  an  informational 
meeting. 

SUMMARY:  The  National  Archives  and 
Records  Administration  gives  notice 
that  an  application  has  been  filed  with 
the  Maryland  Department  of  the 
Environment  to  install  four  natural  gas/ 
no.  2  oil  fired  boilers  at  the  National 
Archives  at  College  Park  (Archives  U), 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Maryland  Department  of  the 
Environment  at  401-631-3230,  or 
Marvin  Shenkler  of  NARA  at  301-713- 
6500. 

SUPPLEMENTARY  MFORMATION:  The 
National  Archives  and  Records 
Administration  (NARA)  has  submitted 
to  the  Maryland  Department  of  the 
Environmeirt,  Air  and  Radiation 
Management  Administration  (the 
Department)  an  application  for  a  Permit 
to  Construct  to  install  four  natural  gas/ 
no.  2  oil  fired  boilers  rated  at  16.7 
million  BTU/hour  at  the  National 
Archives  at  College  Park  (Archives  11). 
The  plant  will  be  located  at  8601 
Adelphi  Road,  Adelphi,  Maryland, 
Prince  George's  County. 

Copies  of  the  application  and  other 
supporting  documents.  Docket  #26-93, 
are  available  for  public  inspection  at  the 
following  locations  during  normal 
business  hours:  Maryland  Department  of 
the  Environment.  Air  and  Radiation 
Management  Administration,  2500 
Broening  Highway,  Baltimore,  MD 
21224.  or.  Prince  George's  County 
Public  Library,  Hyattsville  Branch,  6530 
Adelphi  Road,  Hyattsville,  MD  20782. 

Interested  persons  may  request  an 
informational  meeting.  Requests  for  an 
informational  meeting  must  be 
submitted  in  writing  and  must  be 
received  by  the  Department  no  later 
than  10  days  from  the  date  of  this 
notice.  All  requests  for  an  informational 
meeting  should  be  directed  to  the 
attention  of  Ms.  Caryn  Coyle,  Office  of     • 
the  Director,  Air  and  Radiation 
Management  Administration,  2500 
Broening  Highway,  Baltimore,  MD 
21224. 
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AMtittmt  ArdiMttfdt  Managsment  and 

Adminittnitioa. 

(FR  Doc  93-17275  FUad  7-20-93;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infonnation  Collection 
Actlvitlee  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts.NFAR 

ACnOM:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  expedited  clearance,  by 
August  25, 1993,  of  the  following 
proposal  for  the  collection  of 
informatitxi  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
21, 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place.  NW.,  room 
3002,  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O'Brien,  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue.  NW.,  Washington  DC  20506; 
(202-682-5401). 

SUPPI.EMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  ourently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Automated  Panel  Bank  System 
Data  Collection  Form. 

Frequency  of  Collection:  Triennially. 

Respondents:  Individuals  wishing  to 
be  considered  for  panel  service. 


I/se:  The  form  is  used  to  collect  basic 
infonnation  from  qualified  individuals 
who  have  recommended  for  panel 
service.  Infonnatitm  is  entered  into  a 
computer  database  which  serves  as  a 
reference  tool  for  Endowment  staff  to 
aid  in  assembling  advisory  panels 
which  meet  Congressional  requirements 
for  broad  representation. 

Estimatea  Number  of  Respondents: 
1.000. 

Average  Burden  Hours  Per  Response: 
.5. 

Total  Estimated  Burden:  500. 

Judith  E.  0*81101. 

Management  Analyst,  Administrative 

Services  Division.  National  Endowment  for 

the  Arts. 

(FR  Doc  93-17079  Filed  7-20-93;  8:45  am) 
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Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts.NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  (he  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
20. 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002.  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue. 
NW..  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  MFORMATION  CONTACT: 
.  Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203. 1100 
Pennsylvania  Avenue,  NW..  Washington 
DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  request  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 


estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  niunber  of 
hours  needed  to  prepare  the  form.  Tills 
entry  is  not  subject  to  44  U.S.C  3504(h). 

Title:  FY  95  Music  Fellowship 
Application  Guidelines. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  musicians  who  apply  in 
the  Music  Program.  This  information  is 
necessary  for  Uie  accurate,  fair  and 
thorough  consideration  of  competing 
proposal  in  the  review  process. 

Estimated  Number  of  Respondents: 
730. 

Average  Burden  Hours  Per  Response: 

20. 
Total  Estimated  Burden:  14,600. 

Judith  E.  CBrien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc  93-17080  Filed  7-20-93: 8:45  am] 
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National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
August  6-7. 1993.  from  9  a.m.  to  5:30 
p.m.  on  August  6. 1993  and  from  9  a.m. 
to  2:30  p.m.  on  August  7. 1993.  in  room 
M-09  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public.  Topics  for  discussion  will 
include  opening  remarks;  Legislative 
update;  reports  from  the  Arts  Education 
Advisory  Coimdl  Steering  Group  and 
NASSA;  Cultural  Diversity  Task  Force 
Update;  FY  95  Budget;  and  Program 
Review  and/or  Guidelines  and/or 
Application  Review  for  Local  Arts 
Agencies.  Theater.  Museum,  Dance  on 
Tour.  Presenting  and  Commissioning- 
Artists'  Projects  Regional  Initiatives. 
Music-Fellowships,  International. 
Dance,  Design  Arts.  Expansion  Arts. 
Folk  Arts,  Literature.  Media  Arts,  and 
Visual  Arts. 

If,  in  the  course  of  application 
discussion  review,  it  befcomes  necessary 
for  the  Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 


UMI 
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individuals,  submitted  with  grant 
applications,  such  as  personal 
biagrefdiical  and  salary  daHa  or  medical 
information,  may  be  conducted  by  the 
Council  in  dosed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.Q  552b. 

Any  interested  persons  may  attend,  as 
observers,  Councu  discussions  and 
reviews  vdiich  are  open  to  the  public. 

If  jrou  need  special  accommodations 
due  to  a  disability  please  contact  the 
Office  of  Special  Constituencies, 
Naticmal  &idowment  tot  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682/5532. 
TYY  202/6B2>5496.  at  least  seven  (7) 
days  prior  to  the  meeting.  Further 
inrormation  %vith  reference  to  this 
meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
OfBcer,  National  Endowment  for  Uie 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated-  July  15. 1993. 
YvaaMKLSaUiM. 

Director,  Office  of  Panel  Operations,  National 
Endowment  fm  the  Art$. 
(FR  Do&  93-17284  Filed  7-20-93;  8:45  am] 
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NaMofMl  Endowment  for  the  Arte; 
MoetlnQ 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Music 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  i»  August  11-12, 1993 
from  9  a.m.  to  5:30  p.m.  This  meeting 
will  be  held  in  room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  11, 1993,  from 
9  a.m.  to  10:15  a.m.  for  introductions. 

The  remaining  portion  of  this  meeting 
from  10:15  a.m.  to  5:30  p.m.  on  August 
11, 1993  and  from  9  a.m.  to  5:30  p.m. 
on  August  12, 1993,  is  fw  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  information  g^ven  in 
confidoice  to  the  agmcy  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  Uniteid  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
v^ch  are  open  to  the  public,  and  may 


be  permitted  to  participate  in  the 
panel's  discussions  at  the  descretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  July  15, 1993. 
YvoiiiMM.SdbiiM. 

Director,  Panel  Operations,  National 
Endowment  for  the  Aits. 

(FR  Doc  93-17286  FUed  7-20-93;  8:45  am] 
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National  Endowment  for  the  Arte; 
Maettng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Music  Presenters  B  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  from  9  a.m.  to  6:30  p.m.  on 
August  10, 1993,  and  from  8:30  a.m.  to 
6:30  p.m.  on  August  11-13. 1993.  This 
meeting  will  be  held  in  room  714,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20506. 

Portions  of  these  meetings  will  be 
open  to  the  public  from  8:30  a.m.  to  9 
a.m.  on  August  11-13, 1993,  and  from 
4  p.m.  to  6:30  p.m.  on  August  13, 1993. 
Topics  of  discussion  will  include  policy 
and  guidelines. 

The  remaining  portions  of  these 
meetings  from  9  a.m.  to  6:30  p.m.,  on 
August  10-12, 1993,  and  9  a.m.  to  4 
p.m.  on  August  13, 1993,  are  for  the 
piupose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
imder  the  National  Foxmdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordemce  with  the 
determinationu)f  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  Uniteid  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 


which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  diairman  and  %vith  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  3rou  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituendes, 
National  Endowment  for  the  Aits,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.a,  20506,  or  call  202/682-5439. 

Dated:  July  13, 1993. 
Yvonne  M.  SaUiM, 
Director.  Panel  Operations,  National 
Endowment  for  the  Aits. 
[FR  Doc  93-17285  FUed  7-20-93;  8:45  am] 
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NATIONAL  SaENCE  RMINDATION 

Colleetfon  oflnformation  Submitted  for 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Ad  and  OMB  Guidelines,  the 
National  Sdence  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  bv 
August  20, 1993.  Comments  maybe 
submitted  to: 

(A)  Agency  Clearance  Officer  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foimdation,  Washington,  DC  20550,  or 

.  by  telephone  (202)  357-7335.  Copies  of 
materials  may  be  obtained  at  the  above 
address  or  telephone.  Comments  may 
also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington.  DC  20503. 

Title:  Survey  of  Scientific  and 
Engineering  Expenditures  at 
Universities  and  Colleges,  FY  1993, 
FY  1994,  and  FY  1995. 

Affected  Public:  Non-profit  institutions. 

Respondents/Reporting  Burden:  525 
respondents,  16  hours  per  response. 

Abstract:  This  survey  provides 
academic  R&D  expenditures  data  by 
source  and  discipline,  including 
research  equipment.  Data  are  iised  for 
planning  and  policy  formulation 
related  to  academic  sdence  and 
engineering  infrastrudure.  Users 
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AOecv:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  opportunity  for  public 

comment. 


r.  The  Nuclear  Rsgulatory 
Commissioo  (NRC)  is  proposing  to  issua 
a  generic  letter.  A  generic  laMer  is  &n 
NRC  document  that  (1)  raquests 
licensees  to  submit  analyses  or 
daacriptions  oi  ptopoaad  conecdve 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmentf  1 
significance,  or  (2)  requests  licensees  to 
summit  informatiao  to  the  NRC  on  other 
tedmical  or  administratiTe  matters,  or, 
(3)  transmits  infbrmatian  to  Ucecsees 
regarding  approved  changes  to  rules  or 
regulations,  ue  issuance  of  reports  or 
evaluationa  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 

procedures. 
This  generic  letter  requests  each  BWR 

holder  of  an  operating  license  (except 
ftv  Big  Rock  Point  whidi  does  not  have 
capaUlity  Cor  optnldoa  at  reduced  flow 
conditions)  (1)  take  the  appropriate 
actions  to  augment  ita  reqpacdve 
inoceduies  and  training  for  preventing 
thennaMiydraulic  instabilities  in  its 
reactor  and  (2)  submit  to  the  NRC  s  plan 
daaaibing  the  long-tarm  stability 
solution  option  it  has  selected  and  the 
implementation  schediile  it  proposes  for 
the  modification  of  plant  protection 
system  to  ensure  oomplianoa  with 
Gansnl  Daaign  Qitaria  10  and  12  in 
appendix  A  to  part  SO  of  title  10  of  the 
Coda  of  Federal  Rsgulati(ma  (10  CFR 
part  50).  The  NRC  ia  seelring  comment 
from  interested  partiea  regarding  both 
the  technical  and  regulatoiy  aspects  of 
the  proposed  gspsric  letter  prosonted 
under  tna  Suppkmantary  Infimnation 
hearting  This  proposed  generic  letter 
and  supporting  documentation  woe 
discussed  in  maating  number  240  of  the 
Committee  to  Review  Generic 


Requirements  (CR01).  The  relevant 
information  that  was  sent  to  the  CRGR 
to  support  their  review  of  the  propoeed 
generic  letter  it  available  in  the  Public 
Document  Rooms  under  accession 
number  9307140002.  The  NRC  will 
consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter*.  The 
NRC's  final  evaluation  will  inchide  a 
review  of  the  technical  position  and. 
when  appropriate,  an  analysis  of  the 
value/impact  on  licensees.  Should  this 
generic  letter  be  issued  by  the  NRC,  it 
will  become  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires  August 
20, 1993.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  pracdcal 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
AOOnCSSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20S55. 
Written  comments  may  also  be 
delivered  to  room  P-223.  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.,  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.,  (Lower 
Level),  Washington  DC 
FOR  FURTHER  MFORMATION  COtfTACT: 
Larry  Phillips  (301)  504-3232. 
SUfPUMEHTARY  WFORMATION:  The 

proposed  generic  letter  text  is  given  in 
its  entirety  below. 

To:  All  Holders  of  Operating  Licenaea 
for  Boiling  Water  Reactors  (BWRs) 

Subject:  Long-Term  Solutions  and 
Up^HMie  of  Interim  Corractiva  Actiona 
for  Thermal-Hydraulic  Instahilities  ia 
Boiling  Water  Reactors 

Purpose 

The  U.S.  Nucleer  ReguIatcMry 
Commission  (NRC)  is  issuing  this 
generic  letter  to  reouest  that  eech 
addressee  (1)  take  the  appropriate 
actions  to  augment  its  respective 
procedures  and  training  f(»  preventing 
thermal-hydraulic  instabilities  in  its 
reactor  and  (2)  submit  to  the  NRC  a  plan 
describing  the  long-term  stability 
solution  option  it  has  sele^ed  and  the 
implementation  schedule  it  proposes  for 
the  modification  of  plant  protection 
systems  to  ensure  compliance  with 
General  Design  Criteria  (CDC)  10  and  12 
in  appendix  A  to  part  50  of  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
part  50). 


Background 

The  possibility  of  power  oscillations 
due  to  thermal-hydraulic  instahilities  in 
boiling  water  reactors  (BWRs)  and  the 
consequences  of  sudi  events  have  been 
of  concern  for  many  years.  The  staff 
evaluated  thermal-hydraulic  stability  as 
Generic  Issue  B-10  and  recommended 
closure  actions  for  resolution  in  Generic 
Letter  86-02,  "Long-Term  S<^utions  to 
Thermal-Hydraulic  Instabilities  in 
Boiling  Water  RaactcHS."  which 
requested  licensees  to  examine  each 
core  reload  and  to  impose  operating 
limitations,  as  appropriate,  to  ensure 
compliance  %vith  CDC  10  and  12.  GDC 
10  requires  that  the  reactor  core  be 
designed  with  a  appropriate  margin  to 
assure  that  specified  fiiel  design  umits 
will  not  be  exceeded  during  any 
condition  of  normal  operation, 
including  the  effects  of  anticipated 
operational  occurrences.  GDC  12 
requires  assurance  that  power 
oscillations  which  can  resuh  in 
conditions  exceeding  specified 
acceptable  fuel  design  limits  are  either 
not  possible  or  can  be  reliably  and 
readily  detected  and  suppressed. 

On  March  9, 1988,  LaSalle  Unit  2 
experienced  an  instability  event  The 
ensuing  work  by  both  the  staff  and 
industry  organizations  have  provided 
additional  insight  into  themval- 
hydraulic  inst^ilities  in  BWR  cores. 
The  LaSalle  event  is  described  in  NRC 
Information  Notice  8»-39^"LaSalle  Unit 
2  Loss  of  Recirculation  Pumps  With 
Power  Oscillation  Event,"  dated  Jxine 
IS,  1988.  NRC  Bulletin  88-07,  also 
dated  June  15. 1988.  highfighted  the 
generic  concerns  identified  by  the 
LaSalle  event  and  requested  all  BWR 
licensees,  regardless  of  BWR  type  or 
analytical  core  stability  margin,  to 
review  the  adequacy  of  procedures, 
instrumentation,  and  operator  training 
programs  to  respond  to  power 
oscillations.  In  response  to  these 
concerns,  the  BWR  Ownera'  Group 
(BWROG)  initiated  a  pri^ect  to 
investigate  actions  that  ^ould  be  taken 
to  resolve  the  BWR  stability  issue. 

On  October  28, 1988,  the  General 
Electric  Company  (GE)  notified  the  NRC 
under  10  CFR  part  21  that  thermal 
margins  might  not  be  sufficient  to 
prevent  violation  of  the  minimum 
critical  power  ratio  safety  limit  for  some 
BWR  plants  if  a  10-peroent  average 
power  range  monitor  (APRM)  oscillation 
was  used  as  a  procedural  action  point 
for  manual  scram  of  the  plant  Based  on 
this  possibility.  GE  recommended 
stability  "interim  corrective  actions"  in 
a  November  1988  letter  to  BWR  utilities. 
On  December  30, 1988,  the  NRC  issued 
Bulletin  88-07,  Supplement  1. 


UMI 
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approving  the  proposed  BWROG/GE 
interim  operathig  recommendations  and 
stating  additionai  conditions.  One  of 
these  conditions  addressed  the 
applicability  of  the  experience-based 
stability  exclusi<«  boundaries  defined 
in  the  interim  corrective  actions,  and 
noted  the  need  to  reevaluate  and  justify 
these  boundaries  for  cores  that  include 
new  fuel  designs.  This  biUletin  also 
discussed  long-term  corrective  actions. 
Such  corrective  actions  might  include 
hardware  modifications  or  additions  to 
facilitate  manual  or  automatic  protective 
response  to  avoid  neutron  flux 
oscillations  or  to  suppress  oscillations 
should  they  occur.  Since  it  is  possible 
for  some  oscillntions  to  grow  to  levels 
exceeding  NRC  safety  limits  in  the  order 
of  a  minute,  automatic  protection  action 
is  generally  indicated.  These  actions  are 
being  defined  by  a  greatly  expanded 
post-LaSalle  BWROG  study  to  develop  a 
generic  resolution  to  the  stability  issue. 

In  June  1991.  the  BWROG  issued 
NEDO-31960  (Ref.  1)  which 
documented  proposed  long-term 
solutions  to  tne  stability  issue  as  well  as 
methodologies  that  have  been 
developed  to  support  the  design  of  these 
long-term  solutions.  Supplement  1  to 
NEDO-31960  (Ref.  2)  was  issued  in 
March  1992  and  contained  final 
methodology  details  and  additional 
information  requested  by  the  NRC.  By  a 
July  1993  letter  from  A.C.  Tl^dani 
(NRQ  to  L.A.  England  (BWROG),  the 
NRC  transmitted  its  safety  evaluation 
report  on  NEDO-31960  and  its 
Supplement  1  (Ref.  3)  to  BWROG. 
Rererenca  3  describes  the  regulatory 
positions  resiilting  from  the  staff  review 
of  the  proposed  solution  concepts  and 
associated  methodologies.  This  letter 
requests  information  about  licensee 
plans  for  implementation  of  the 
approved  solution  concepts  and  about 
actions  taken  to  ensure  that  interim 
stability  protection  is  adequate  until  the 
long-term  solution  is  implemented. 

Tois  resolution  assiunes  the 
protecticm  system  will  fimction  when 
required  and  does  not  consider  the 
combination  of  instability  and 
anticipated  transients  %vithout  scram 
(ATWS).  That  subject  is  being  addressed 
by  other  NRC  and  BWROG  activities. 

Need  for  Modification  to  Interim 
Corrective  Actions 

In  early  1992.  the  BWROG.  citing  its 
continuing  studies,  provided  its 
members  additional  guidance  on 
implementation  of  the  interim 
corrective  actions  attached  to  NRC 
Bulletm  86-07.  Supplement  1.  In  this 
guidance,  the  BWROG  emphasized  the 
need  for  caution  when  operating  near 
the  exclusion  regions  and  recommended 


reexamination  of  procedxues  and 
training  to  ensure  that  uncertainties  in 
the  definition  of  exclusion  region 
boundaries  were  appropriately  reflected. 
The  NRC  staff  considered  this  giiidance 
in  conjunction  with  an  Augmented 
Inspection  Team  (ATT)  review  of  a 
Washington  Nuclear  Power  Unit  2 
(WNP-2)  1992  insUbility  event.  The 
ATT  report  (Ref.  4)  discusses  that  review 
and  the  BWROG  guidance. 

On  August  15, 1992,  Washington 
Nuclear  Power  Unit  2  (WNP-2) 
experienced  power  oscillations  during 
startup.  The  NRC  evaluated  this  event, 
concluding  that  the  primary  cause  of  the 
oscillations  was  veiy  skewed  radial  and 
bottom  peaked  axial  power  distributions 
due  to  insufficient  procedural  control  of 
control  rod  removal  patterns  during 
power  ascension.  It  was  concluded  from 
discussions  with  other  licensees  that 
similar  procedural  practices  were  not 
unusual  for  some  other  BWRs.  However, 
the  vulnerability  to  instability  was 
magnified  in  WNP-2  because  the  core 
loading  consisted  of  a  mixture  of  9x9 
and  8x8  fuel  types  which  caused 
unbalanced  flow  and  pressure  drop 
characteristics.  The  WNP-2  event  is 
described  in  NRC  Information  Notice 
92-74,  "Power  Oscillations  at 
Washington  Nuclear  Power  Unit  2," 
dated  November  10, 1992. 

Most  of  the  BWROG  long-term 
solutions  proposed  in  NEIX)-31960 
(Ref.  1)  involve  substantial 
modifications  to  the  plant  protection 
system  hardware:  these  modifications 
are  not  expected  to  be  ready  for 
implementation  until  1995-1996.  The 
staff  review  of  analytical  studies  in 
support  of  these  solutions,  and  the 
circumstances  leading  to  the  WNP-2 
event,  have  identifiedthe  following 
vulnerabilities  which  reflect  uncertainty 
in  the  effactiveness  of  the  mrrent 
interim  corrective  actions  to  provide 

{>rotection  until  implementation  of  the 
ong-term  solutions  can  be 
accoooplished: 

(1)  Bulletin  88-07.  Supplement  1. 
requested  licensees  of  BWRs  to  take 
actions  including  a  procedural 
requirement  for  a  manual  scram  \mder 
all  drciunstances  resulting  in  no 
recirculation  pumps  operating  with  the 
reacts  in  the  RUN  mode.  This  action 
was  not  applicable  to  plants  with 
effective  automatic  scram  protection 
against  out-of-phase  regional 
oscillations.  Bulletin  88-07. 
Supplement  1  indicated  that  a  flow- 
biased  APRM  scram  circuit  without  a 
simulated  thermal  power  monitor 
(filtered  APRM  signals)  would  provide 
such  protection.  However,  more  recent 
analyses  by  BWROG  show  that  tiie  flow- 
biased  APRM  scram  does  not  provide 


sufficient  protection  for  the  out-of-phase 
mode  of  instability,  which  can  produce 
very  large  asymmetric  oscillations 
before  exceeding  the  averase  power 
scram  set  point  The  need  for  protection 
against  out-of-phase  oscillations 
remains  under  review  for  a  few  small 
core  plants  with  small  inlet  orifices. 
Therefore,  prior  to  completion  of  the 
long-term  solutions  reviews,  the  only 
plants  that  qualify  for  an  exception  to 
the  Supplement  1  requested  procedural 
requirement  for  manual  scram  are  the 
BWR2  planto.  Oyster  Creek  and  Nine 
Mile  Point  1,  which  have  quadrant- 
based  APRM  scram  protection. 

(2)  Bulletin  88-07,  Supplement  1. 
endorsed  the  experience-based  power/ 
flow  boundaries  of  the  interim 
corrective  actions  based  on  the 
assumption  that  other  factors  important 
to  the  core  stability  characteristics  (e.g.. 
radial  and  axial  peaking,  feedwater 
temperature,  and  thermal-hydraulic 
compatibility  of  mixed  fuel  types)  were 
consistent  with  previous  experience  and 
the  bounding  values  expected  during 
normal  operation.  The  BWROG  studies 
and  the  precautions  recommended  in 
the  early  1992  letter  to  its  members 
indicated  that  uncertainties  existed  in 
the  definiUon  of  these  boimdaries  (Ref. 
4).  The  WNP-2  instability  event  and 
subsequent  NRC  evaluation  determined 
that  many  licensees  have  given 
inadequate  attention  to  the  impact  on 
core  stability  of  the  reload  core  design 
and  operating  procedures  for  changing 
reactor  power.  The  WNP-2  experience 
also  highlighted  the  value  of  using  on- 
line stability  monitors  as  an  operational 
aid  to  avoid  unstable  operation;  the 
capability  for  on-line  stability 
monitoring  does  not  exist  cunenUy  for 
most  BWRs. 

Requested  Actions 

1.  Within  60  days  of  receipt  of  this 
letter,  all  BWR  licensees,  except  for 
Consimiers  Power  Company  (Big  Rock 
Point,  which  does  not  have  the 
capability  for  operation  under  variable 
flow  conditions),  are  requested  to 
review  their  operating  procedures  and 
operator  training  programs  developed 
for  the  interim  corrective  actions  and 
modify  them  as  appropriate  to 
strengthen  the  administrative  provisions 
intended  to  avoid  power  oscillations  or 
to  detect  and  suppress  them  if  they 
occ\ir  before  the  long-term  solution  can 
be  implemented.  The  experience  gaihed 
at  WNP-2  should  be  a  primary  guide  in 
this  review.  In  doing  this,  each  BWR 
licensee  (except  for  Big  Rock  Point) 
should: 

a.  For  all  reactors  except  Oyster  Creek 
and  Nine  Mile  Point  Unit  1,  include 
procedural  requirements  for  a  manual 
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scnm  uder  all  operatiiig  conditicMis 
when  two  rsdicuktion  pumps  trip  (or 
there  are  no  pumps  operating)  witn  the 
reactor  in  the  RUN  mode; 

b.  Ensure  that  factors  important  to 
core  stability  characteristics  (eg.,  radial 
and  axial  peaking,  feedwater 
temperature,  and  thermal  hydraulic 
compatibility  of  mixed  fuel  types)  are 
controlled  within  appropriate  limits 
consistent  with  the  core  design,  power/ 
flow  exclusion  boundaries,  and  core 
monitoring  capabilities  of  the  reector  in 
question,  and  that  these  fectors  are 
controlled  through  procedures 
governing  changes  in  reactor  power, 
including  startup  and  shutdown, 
particularly  at  low-flow  operating 
conditions.  If  it  is  concluded  thai  a  near- 
term  upgrade  of  core  monitoring 
capability  is  called  for  to  eese  the 
burden  on  operators,  determine  the 
need  to  incorporate  on-line  stability 
monitoring  or  improved  power 
distribution  and  thermal  limits 
monitors,  and  inform  the  NRC  of  the 
schedule  for  such  upgrades  found  to  be 
necessary.  The  procedural  operation 
controb  implemented  for  the  interim 
corrective  actions  should  be  considered 
for  retention  as  appropriate  to 
compliment  plant  specific  long-term 
solution  spproaches. 

2.  By  January  31. 1994,  all  BWR 
licensees,  except  for  Big  Rock  Point,  are 
requested  to  develop  and  submit  to  the 
NRC  a  plan  for  long-term  stability 
corrective  actions,  including  design 
spedficationa  for  any  hardware 
modifications  or  additions  to  facilitate 
manual  or  automatic  protective 
response  needed  to  ensure  that  the  plant 
is  in  compliance  with  General  Design 
Criteria  10  and  12.  An  acceptable  plan 
could  provide  for  implementing  one  of 
the  long-term  stability  solution  options 
proposed  by  the  BW&OC  and  approved 
by  ^e  NRC  in  Reference  3  or  in 
subsequent  documentation.  The  plan 
should  include  a  description  of  the 
action  proposed  and  a  schedule  of  any 
submittals  requiring  plant-specific 
design  review  and  approval  by  the  NRC 
and  ^n  installation  schedule  (if 
applicable).  The  plan  should  also 
address  the  need  for  near-term  and  long- 
term  technical  spedficatioi^ 
modificationa. 

Beporting  Requirements 

Pursuant  to  Section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  GPR  S0.54(f),  each  holder  of  a 
BWR  opOTating  license,  except  for  Big 
Rcxik  Point,  shall: 

1.  Within  Bxty  (60)  days  of  the  date 
of  this  letter. 

a.  Inform  the  NRC.  in  writing  and 
under  oath  or  affirmation,  of  the 


licensee's  plans  and  status  with  respect 
to  the  actions  requested  in  this  letter 

b.  If  the  hcensee  does  not  plan  to  take 
an  action  requested  in  this  letter,  the 
reasons  far  not  taking  the  action,  a 
description  of  the  nature  of  any 
substitute  action,  and  a  schedule  for 
completing  or  implementing  the 
substitute  action; 

2.  If  the  licensee  plans  to  take  an 
action  requested,  or  a  substitute  action, 
within  thirty  (30)  days  of  the 
completion  of  the  action  inform  the 
NRC  in  wniting  and  imder  oath  or 
affirmation,  of  the  action  taken  and 
verify  its  completion  cr  implementation. 

Each  submittal  shall  be  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington,  DC  20555.  A  copy 
shall  also  be  submitted  to  the 
appropriate  Regional  Administrator. 

This  generic  Tetter  requests 
information  that  will  enable  the  NRC  to 
verify  that  the  licensee  is  complying 
with  its  current  licensing  basis 
regarding  GDC  10  and  12.  Accordingly, 
an  evaluation  justifying  this  information 
request  is  not  necessary  under  10  CFR 
50.54(f). 
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Pro)ect.  Unit  2".  September  29. 
1992. 


Backfit  Discussion 

This  generic  letter  defines  the 
requested  actions  and  reporting 
requirements  to  be  met  by  all  holders  of 
BWR  operating  licensees,  except  for 
Consimiers  Power  Company  (Big  Rock 
Point),  in  order  to  enhance  the  current 
interim  corrective  action  and  to  provide 
a  long-term  solution  to  the  issue  of 
thermal-hydraulic  instabilities  in  BWRs. 
The  staff  has  concluded  that  these 
requested  actions  and  reporting 
requirements  are  a  backfit  that  is 
necessary  to  ensure  compliance  with 
GDC  10  and  12.  The  basis  for  the 


determination  is  stated  in  the  preceding 
discussion  of  the  generic  letter. 
Accordingly,  pursuant  to  10  CFR 
50.109(a)(4)(i).  a  backfit  analysis  Is  not 
required. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  July,  1993. 

For  The  Nuclear  Ragulatoiy  Cmnmissioo. 
Gail  H.  Marcas, 

Chief.  Generic  CommanicatioaM  Bnmch, 
Division  ofOpetating  Reactor  Support  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  93-17301  Filed  7-20-93;  8:45  am) 
BlUJNa  cooc  7SSe-S1-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operatiiig  Lkanaes  Involving 
No  Significant  Haxards  Coaaiderations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commissimi 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effiactive  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  25. 
1993.  through  July  9, 1993.  The  last 
biweekly  notice  was  ptiblished  on  July 
7, 1993  (58  FR  36423). 

Notice  of  Consideration  of  lasuaBce  tA 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
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involvv  8  significant  reduction  in  a 
margin  of  s&ty.  The  basis  for  this 
prc^KQsed  datermination  for  each 
amendment  request  is  shown  below. 

TheCommiiaion  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  da]w  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  itfae  30-day  notice  period. 
However,  should  orcumstances  change 
during  the  notice  period  sudi  that 
failure  to  act  in  a  timely  way  would 
result,  for  ewample,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubhc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commisuon 
take  this  action,  it  will  public  in  the 
Federal  Ksgistar  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
win  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  &e  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  QfBce  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  pubucation  date  and  page  number  oi 
this  Federd  legistBr  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7;30  ajn.  to  4:15  pjn.  Federal 
workdays.  Copies  of  wzitten  comments 
received  may  be  examined  at  die  NRC 
Public  Document  Room,  the  Gelman 
Buildnig.  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  ibr 
leave  to  intervene  is  discussed  below. 

By  August  20, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  thia 
subject  facility  opeiating  license  and 
any  penon  whose  interest  may  be 
affected  by  this  pMoeeding  and  who 
wishes  to  participate  as  a  {larty  in  the 
proceeding  must  file  a  written  request 
for  a  heuiiig  and  a  petition  for  leave  to 
intervene.  Reqneste  for  a  hearing  and  a 
petition  for  leave -to  intervene  shall  be 
filed  in  accordance  with  the 
Commission*s*Hules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 


consuh  a  current  copy  of  10  C7R  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Qie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  r>iairmAn  of  the 
Atomic  Safety  aiid  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  Kirith  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  ^2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identiiy  the  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amepd  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  e^qilanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  bets  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docxmients  of  which  the 
petiUonar  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficisfnt  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  ^lall  be  limited  to 
matters  widitn  tiie  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  wbidi,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  sudi 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  asii  psity- 
Those  permitted  to  intervene  become 

F)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  fhe  opportunity  to 
participate  fuUy  in  the  conduct  cS  the 
hearirig,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the  ^ 

Commission  will  make  a  final 
detennin8tion«n  die  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determtnalion  is  that  the 
amendment  request  involves  no 
significant  hazards  consideratian,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  V^ere 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  p>etitioner  promptly  so  inform 
the  Commission  by  a  toU-fi'ee  telephone 
call  to  Western  Union  at  l-(800)  24B- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Proiect  Diiedor): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
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Qimmission.  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontiroely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  reouest  should  be 
granted  based  upon  a  oalancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-<v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  i 

Carolina  Powot  k  Light  Company,  et 
al..  Docket  No.  50-400.  Shaaron  Harris 
Nuclear  Power  Plant,  Unil  1,  Wake  and 
Oiatham  Counties,  North  Carolina 

Date  of  amendment  request:  June  11, 

1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Tecluiical  Specification  Surveillance 
Requirement  4.1.1.1.1  pertaining  to  the 
determination  of  shutdown  margin  by 
adding  an  "and"  at  the  end  of  4.1.1. lie 
and  removing  the  "and"  and  adding  a 
semicolon  at  the  end  of  4.1.1.1.1.d.  It 
also  proposes  to  change  the  reference  to 
4.1.1.1.1.e  in  Surveillance  Requirement 
4.1.1.1.2  to  read  4.1. l.l.l.d. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  administrative  changes  to  Technical 
Specification  Surveillance  Requirement 
4.1.1.1.1  have  no  afTect  on  equipment, 
procedures  or  accident  initiators.  Therefore, 
there  would  be  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  these  are  administrative  changes, 
there  are  no  modifications  or  additions  to  the 
plant  equipment  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not  affect 
parameters  which  relate  to  the  margin  of 
safety  as  defined  In  the  Technical 


Specifications.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  k 
Light  Company,  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602NRC  Acting 
Project  Director:  S.  Singh  Bajwa 

Duke  Power  Company,  et  al.,  Docket 
Noe.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  amendment  request:  June  17. 
1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Technical  Specification  (TS) 
5.3.1,  Design  Features  of  Fuel 
Assemblies,  in  accordance  with  the 
NRCs  Generic  Letter  (GL)  90-02. 
Supplement  1,  "Alternative 
Requirements  for  Fuel  Assemblies  in  the 
Design  Features  Section  of  Technical 
Specifications."  The  licensee  proposes 
to  adopt  the  model  TS  provided  with 
Supplement  1  to  the  GL.  This  change 
would  provide  flexibility  in  the  repair  of 
fuel  assemblies  containing  damaged  and 
leaking  fuel  rods  by  reconstituting  the 
assemblies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  the  requirements 
for  "Fuel  Assemblies"  in  the  "Design 
Features"  section  of  TS  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  modification  merely 
provides  a  broader  blanket  under  which  any 
future  specific  modifications  to  the  plant  or 
changes  to  its  safety  analysis  may  be 
f>erformed,  while  still  requiring  that  any  such 
changes  meet  the  same  standards  and  criteria 
that  they  would  have  t)een  subject  to. 

The  creation  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident  is  not  considered  a  possibility 
because  the  change  is  administrative  in 
nature  and  does  not  represent  an  actual 
modification  to  the  plant  or  change  to  its 
safety  analyses. 

The  margin  of  safety  is  maintained  by 
adherence  to  other  fuel  related  TS  limits  and 


the  FSAR  [Final  Safety  Analysis  Reportl 
design  bases.  The  change  does  not  directly 
affect  any  safety  system  or  the  safety  limits, 
and  thus  does  not  affect  the  plant  margin  of 
safety. 

Accordingly,  this  proposed  change  does 
not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amer  dment  request  involves  no 
signilicant  hazards  consideration. 

Local  Public  DocumerA  Room 
location  York  County  Library,  138  East 
Black  Stieet,  Rock  Hill,  South  Carolina 
29730 

Attormyfor  licensee:  Mr.  Albert  Carr. 
Duke  Pom  er  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Pri'ject  Director:  David  B. 
Matthews 

Duke  Powi>r  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

V.  Date  of  a:nendment  re(}uesf ;  June  23, 
1993,  as  suj  plemented  Tuly  1, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would  be  a 
one  time  change  to  make  the  allowable 
combined  bypass  leakage  rate  given  in 
Technical  Spscification  3.6.1.2  a  value 
of  0.104  L.  friim  the  current  value  of 
0.07  U  for  Unit  1,  Cycle  9. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

The  increase  in  leakage  through  the  main 
steam  penetration  bellows  results  in  an 
increase  in  the  consequence  for  accidents 
which  require  containment  integrity  for 
accident  mitigation.  Analysis  of  these 
accidents  show  that  all  dose  consequences 
are  within  the  McGuire  licensing  limits 
considering  increased  containment  bypass 
leakage.  There  is  no  increase  in  the 
probability  of  an  accident  since  no  accident 
initiators  are  involved  with  this  change. 
(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated: 

Operation  of  McGuire  Unit  1  in  accordance 
with  the  revised  containment  bypass  leakage 
rate  will  not  create  any  failure  modes  not 
bounded  by  previously  evaluated  accidents. 
Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  iccident  previously 
evaluated. 
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(3)  Involve  o  significant  raduction  in  a 
margin  of  safety. 

While  the  conservatively  maasured  leakage 
through  one  mechanical  penetration  bellows 
increased  this  outage,  this  leakage  represents 
a  small  fraction  of  ^  allowrable  contaiimient 
leakage.  The  propoMd  Technical 
Specification  change  increases  the  allowable 
containmsnt  bypass  leakage  rate.  This  still 
assumes  that  the  containment  remains 
operable  and  performs  its  safety  function. 
The  proposed  changes  to  the  Technical 
Speciftcatiom  will  not  impact  the  ovmali 
perfoimance  of  the  cantainment  and 'will  not 
prevent  it  from  performing  its  safety 
function.  Even  with  the  Technical 
Specification  diuige,  the  containment  will 
continue  to  prevent  uncontrolled  releases  to 
the  anvinmmnit.  All  ctfasr  fission  product 
bwrisrs  remain  in  ^iace  and  function  to  limit 
accident  conaaqnences.  In  the  event  of  a 
postulated  daaign  basis  accident  (DBA],  the 
proposed  Technical  Specification  change 
would  not  result  in  doses  in  excess  of  NRC 
acceptance  criteria.  Analysis  results 
indicated  a  very  slight  increase  in  the 
radiation  dose  to  control  room  personnel. 
Accocdingly,  the  piopaaed  Technical 
Specificatian  change  would  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 

The  MRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review.it  appeals  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Roam 
location:  Atkins  Library.  University  of 
North  CarDlioa,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  FoMfer  Company,  422  South 
ChmxA  Street,  Charlotte,  North  Carolina 
28242 

NRC  Pm/ect  Director  David  B. 
Matthews 

Entei^  Operafions,  Inc.,  Dedal  No. 
50-313.  Arkansas  Nticlear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  Mairdi 
19, 1993 

Description  cf  amendment  request: 
The  propaaed  amendment  would 
change  Tedmical  Specification  4.1B.6 
and  Table  4.18-2  to  make  die 
requirements  for  C-3  reports  consistent 
with  the  Babcodc  &  Wilcox  Standard 
Technical  .^»eci£cations. 

Basis  far  pmpoaed  do  significant 
haaiudscBBaideraiion  determination: 
As  nqoiiadiiy  10  CFR  50.91(a),  the 
licensee  fcaspKnrided  its  analysis  of  the 
issue  of nesignifioaflt lusards 
consideration,  wttich  is  presented 
below: 

IThe  piupuaed  change]  Does  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 


The  proponed  change  does  not  affect 
reactor  operetions  nr  accident  analyses  and 
has  jioTBdiological  con9«K]uencfls.  The 
proposed  change  deletes  a  purely 
administrative  binden  and  provid«s 
clarification  to  existing  Technical 
Specification  requirements  concerning 
Category  C-3  Reports.  Therefore  this  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(The  proposed  change]  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  change  deletes  an 
administrative  requirement  and  provides 
clarification  to  existing  Technical 
Spacification  requirements.  Since  the 
proposed  amenchnent  would  not  change  the 
design,  configuration  or  method  of  operation 
of  the  piant,  it  would  not  create  the 
possibility  of  a  new  or  diffurent  kind  of 
accident  from  any  previously  evaluated. 

(The  proposed  clkange]  Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  nf 
Safety. 

The  proposed  change  is  administrative  and 
concerns  reporting  requirements  only.  It  does 
not  charige a  safety  limit,  an  LCX)  [limiting 
condition  ka  operation],  or  a  surveillance 
requirement  on  equipment  required  to 
operate  the  plant.  The  NRC  retains  the 
authority  to  review  Entergy  endeavors  and 
take  whatever  action  deemed  necessary  to 
ensure  public  health  and  safety.  Therefore, 
no  significant  reduction  in  Margin  of  Safety 
is  incurred. 

Based  on  the  above  evaluation  it  is 
concluded  that  the  prciposed  Technical 
Specification  change  does  not  constitute  a 
significant  hazards  concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/oca//on .'Tomlinson  Library,  Arkansas 
Tech  University.  RussellviUe.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington,  D.C. 
20605-3502 

^^^C  Project  Director:  Terence  L.  Chan 
(Acting) 

Eotecgy^ipentifNia,  Inc.  Docket  Ne. 
Sft-S13.  AckMMM  Nttdeu-  One.  Uak 
No.  1,  Pope  I 


Date  of  amendment  request:  May  7, 
1993 

Description  of  amendment  request: 
The  amendment  would  change 
Technical  Specification  (TS)  6.12.3  by 
replacing  "die  cunent  references  to 
Babcock  &  WHcox  topical  reports  with 
references  to  BAW-IOIZO'-A.  ''Safety 
Criteria  and  Methodology  for 
Acceptable  Cycle  Reload  Analyses." 


The  specification  mk>uU1  also  indicate 
that  <the  approved  revision  number 
would  be  identified  in  the  Core 
Operating  Limits  Report  (COLR). 

Basis  for  pmposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  hs  analysis  of  the 
issue  of  no  significeift  ^asards 
consideration,  which  is  presented 
below: 

Criterioo  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  removal  of  specffic  methodologies 
from  the  adminittTetive  controls  section  of 
(the)  Technical  Specifications  and 
referencing  them  in  a  specific  topical  report 
(BAW-1017&P-A)  has  no  impact  on  piant 
operation  or  safety.  This  change  is 
administrative  in  nature.  The  proposed 
change  does  not  affect  the  safety  analyses, 
physical  design,  or  operation  of  the  plaitt. 
Future  revisions  to  BAW-t0179P-A  will  be 
reviewed  and  approved  by  the  NRC  prior  to 
use  for  reload  mulyaes. 

Therefore,  this  change  dues  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Nol  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  fron\ 
Any  Previously  Evaluated 

The  praposeti  change  is  administrative  in 
nature.  No  physical  alterationsof  plant 
configuration,  changes  to  plant  operating 
procedures  or  operating  parameters  are 
proposed.  Because  no  new  equipment  is 
being  introduced,  and  noequLpment  is  being 
operated  in  a  manner  inconsistent  with  its 
design,  the  possibility  of  equipment 
malhiuction  is  not  increased.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  &t)m  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  proposed  changes  are  administrative 
in  nature  and  do  not  relate  to  or  modify  the 
safety  margins  defined  in  and  maintained  by 
the  Tet  hnical  Specifications.  NRC  review 
and  approval  of  the  melhodolopies  used  to 
perform  the  ANO-1  cycle-specific  reload 
analysis  is  not  affected  by  di it  change. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  discussion  of  this 
amendment  request,  Entergy  Operations  has 
determined  that  the  requested  change  does 
not  involve  a  sign ificam  hazards 
considoration. 

The  NRC  staff  has  re\'iewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefora,  Oie  ISiC  staff 
proposes  to  determine  that  the 
amendment  xeqtmt  involves  no 
significant  hazards  consideratien. 

Local  Pablic  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  Univeisity,  Kussellvitle,  Arkansas 
72801 
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Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington.  D.C. 
20005-3502 

NFC  Profect  Director:  Terence  L 
Chan.  Acting 

Entergy  Operatioiu,  Inc.,  el  al.,  Docket 
No.  50-41 1,  Grand  Gulf  Nodear 
Station,  Unit  1.  Claiboma  County, 
Miaabaippi 

Date  of  amendment  request:  June  25, 
1993 

Description  of  amendment  request: 
This  amendment  proposes  to  modify  the 
technical  specifications  to  reflect 
appropriate  portions  of  the  guidance  of 
NlJREG-1434  (including  relocating 
required  surveillance  and  other  editorial 
changes).  In  addition,  the  licensee 
proposes  to  relocate  to  plant 
administrative  control  procedures  the 
requirement  for  the  31  day  surveillance 
of  the  blowers  and  beaters  identified  in 
NUREG-1434  and  the  current  technical 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  incraase  in  the  probability 
or  consequences  of  an  accideot  previously 
evaluated  results  from  this  change. 

The  relocation  of  the  control  of  these 
s\irveillance  requirements  relating  to  the 
main  steam  isolation  valve  leakage  control 
system  (MSFV-LCS)  involve  no  substantive 
changes  to  the  surveillance  and  operability 
requirements  ciirrently  contained  in  the 
Grand  Gulf  Nuclear  Station  (CGNS) 
Technical  Specification  (TS).  The  details  of 
the  surveillance  requirements  are  currently 
in  plant  procedures.  GGNS  adheres  to  a 
policy  of  verbatim  complianoe  with  all  plant 
procedures. 

The  information  will  be  adequately 
controlled  via  the  administrative 
requirements  specified  in  TS  6.8  and  TS 
6.5.3.  Those  requirements  include  review  of 
changes  for  unreviewed  safety  questions  in 
accordance  with  the  provisions  of  10  CFR 
50.59.  The  requirements  of  10  CTR  50.59 
include  a  review  of  the  evaluated  change  for 
impact  on  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The 
requirements  of  10  CFR  50.59  prevent  any 
evaluated  change  which  increases  the 
probability  or  consequences  of  an  accident 
previously  evaluated  from  being  made 
without  prior  NRC  approval.  These  changes, 
therefore,  constitute  an  administrative 
revision  only. 

Therefore,  there  is  no  significant  increase 
in  the  probability  or  consequences  of  a 
previously  evaluated  accident  due  to  the 
proposed  changes. 

b.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 


The  relocation  of  the  control  of  these 
surveillance  requirements  Involve  no 
substantive  changes  to  the  surveillance  and 
operability  requirements  currently  contained 
in  the  Grand  Gulf  Nuclear  Station  (GGNS) 
Technical  Specification  (TS).  The  details  of 
the  surveillance  requirements  are  currently 
in  plant  pnxedures.  GGNS  adheres  to  a 
policy  of  verbatim  compliance  with  all  plant 
procedures. 

The  information  will  be  adequately 
controlled  via  the  administrative 
requirements  in  TS  6.8  and  TS  6.5.3.  Those 
requirements  Include  review  of  changes  for 
unreviewed  safety  questions  in  accordance 
with  the  provisions  of  10  CFR  50.59.  The 
requirements  of  10  CFR  50.59  include  a 
review  of  the  evaluated  change  to  ensure  that 
the  change  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  analyzed.  The  requirements 
of  10  CFR  50.59  prevent  any  evaluated 
change  which  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  from 
being  made  without  prior  NRC  approval. 
These  changes,  therefore,  constitute  an 
administrative  revision  only. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  relocation  of  the  control  of  these 
surveillance  requirements  involve  no 
substantive  changes  to  the  surveillance  and 
operability  requirements  currently  contained 
in  the  Grand  Gulf  Nuclear  Station  (GGNS) 
Technical  Specification  (TS).  The  details  of 
the  surveillance  requirements  are  currently 
in  plant  procedures.  CGNS  adheres  to  a 
policy  of  vertwtim  compliance  with  all  plant 
procedures. 

The  information  will  be  adequately 
controlled  via  the  administrative 
requirements  in  TS  6.8  and  TS  6.5.3.  Those 
requirements  include  review  of  changes  for 
unreviewed  safety  questions  in  accordance 
with  the  provisions  of  10  CFR  50.59.  The 
requirements  of  10  CFR  50.59  include  a 
review  of  the  evaluated  change  for  impact  on 
the  margin  of  safety.  The  requirements  of  10 
CFR  50.59  prevent  any  evaluated  change 
which  decreases  the  margin  of  safety  from 
being  made  without  prior  NRC  approval. 
These  changes,  therefore,  constitute  an 
administrative  revision  only. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  evaluation,  Entergy 
Operations,  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 


Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington,  DC  20005-3502 

NHC  Project  Director:  Terence  L.  Chan 
(Acting) 

Florida  Power  and  Light  Company,  et 
al..  Docket  Noa.  50-335  and  50-389,  St 
Lucie  Plant.  Unit  Noa.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  amendment  request:  June  21, 
1993 

Description  of  amendment  request: 
The  proposed  amendments  will  change 
Technical  Specifications  (TS)  Section 
6.0,  "Administrative  Control8.^by  (a) 
revising  unit  staff  titles  to  those  of  the 
current  FPL  Nuclear  Division 
organization,  (b)  revising  the 
composition  of  the  Facility  Review 
Group  (FRO)  to  broaden  the  scope  of 
available  expertise,  and  (c)  making 
minor  editorial  corrections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination- 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  fiacility  in 
accordance  with  the  proposed  amendment 
would  not:  (1)  involve  a  significant  Increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  revises  certain 
administrative  controls  and  does  not  alter 
any  parameter  or  equipment  reliability 
assumptions  that  are  contained  in  the  plant 
safety  analyses  to  evaluate  the  consequences 
of  an  accident.  Technical  Specifications  that 
are  in  place  to  preserve  safety  analysis 
assumptions  or  that  provide  assurance  that 
the  unit  operating  staff  qualifications  are 
acceptable  have  not  been  changed.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  will  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  In  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  diffarent 
kind  of  accident  frtnn  any  accident 
previously  evaluated. 
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The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  plant 
operation  defined  In  the  Facility  License. 
Therefore,  operation  of  the  focility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  &cility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

CSianges  proposed  fat  the  composition  of 
the  Facility  Review  Group  will  expand  the 
scope  of  available  expertise  represented  in 
that  group  and  preserve  its  currently 
established  qualifications,  safety-related 
functions,  responsibilities,  and  authority. 
The  proposed  amendment  will  not  change 
the  basis  for  any  Technical  Specification  that 
is  related  to  the  establishment  of  or 
maintenance  of  nuclear  safety  margins. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Proposed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisRed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  NW..  Washington,  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Powo*  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No*.  50-321  and  50- 
366.  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  June  28, 
1993 

Description  of  amendment  request: 
The  proposed  amendments  wotild 
revise  the  Hatch  Units  1  and  2 
Technical  Specifications  fTS), 
Appendix  A  to  Operating  Licenses  DRP- 
57  and  NPF-5.  Specifically,  the  request 
is  to  revise  Unit  1  TS  3.7.A.4  and  Unit 
2  TS  3.6.4.1,  and  their  associated  Bases, 
to  allow  one  or  more  suppression 
chamber  -  drywwll  vacuum  breakers  to 
open  during  surveillance  testing  or 
when  performing  their  intended 
function  without  considering  them 
inoperable. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  accident  of  concern  which  requires 
vacuum  breaker  operability  is  the  loss  of 
coolant  accident  (LOCA).  The  requirement 
for  all  suppression  chamber  •  drywell 
vacuum  breakers  to  be  closed  ensures  steam 
from  a  postulated  LOCA  is  directed  through 
the  vent  lines  and  is  discharged  under  the 
water  in  the  suppression  chamber  where  it  is 
condensed.  If  this  steam  avoids  being 
condensed  by  traveling  directly  from  the 
drywell  to  the  suppression  chamber  air  space 
through  an  open  vacuum  breaker,  it  could 
cause  an  unacceptable  increase  in 
containment  pressure. 

The  Unit  2  hydrogen  recombiner 
functional  test  involves  operating  the 
recombiner  for  3  hours  and  is  performed 
once  per  6  months  on  each  recombiner. 
Therefore,  the  total  time  any  vacuum  breaker 
may  be  open  for  this  reason  is  approximately 
12  hours  per  year.  Since  Unit  1  does  not  have 
a  hydrogen  recombiner  system  installed,  the 
Unit  1  vacuum  breakers  would  never  be  open 
for  this  reason.  Since  inerting  and  deinerting 
are  only  performed  during  plant  startup  and 
shutdown,  vacuum  breaker  opening  for  this 
reason  is  also  extremely  infrequent.  The 
probability  of  a  LOCA  occurring  during  one 
of  these  brief  time  periods  is  extremely  small. 
Since  the  differential  pressure  increase  is 
gradual  for  the  above  operations,  it  is 
expected  that  the  degree  of  vacuum  breaker 
opening  is  small.  If  a  LOCA  were  to  occur 
during  this  time,  the  resultant  drywell 
pressure  increase  would  force  the  vacuum 
breakers  back  to  their  closed  position,  thus 
eliminating  the  bypass  leakage  path.  Since 
this  proposed  amendment  will  only  allow 
vacuum  breakers  to  open  for  a  very  short 
period  of  time,  and  the  vacuum  breakers 
would  close  if  required  to  do  so,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  of  vacuum  breakers  being 
open  and  the  effect  this  could  have  on 
containment  response  to  a  LOCA  have 
already  been  analyzed.  In  this  situation,  the 
vacuum  breakers  will  be  opening  to  relieve 
differential  pressure  between  the  suppression 
chamber  and  the  drywell.  Thus,  the  vacuum 
breakers  would  be  operating  per  design  for 
the  purpose  of  performing  their  Intended 
function.  Allowing  vacuum  breakers  to  be 
open  under  these  circumstances  will  not 
result  in  any  new  modes  of  plant  operation 
or  create  any  new  failure  modes.  Therefore, 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

In  the  unlikely  event  a  LOCA  were  to  occur 
during  the  brief  period  of  time  the  vacuum 
breakers  are  open,  the  resultant  rapid 
increase  in  drywell  pressure  would  cause  the 
vacuum  breakers  to  close.  This  would 
eliminate  the  bypass  leakage  path,  and  the 
containment  pressure  response  to  the  LOCA 
would  match  the  analyzed  response.  The 
resultant  peak  pressure  would  not  exceed  the 
design  acceptance  limit  and  the  margin  of 
safety  would  be  imaffected.  Therefore,  the^ 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  AppUng  County  Public 
Library,  301  City  Hall  Drive,  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037 

NBC  Project  Director:  David  B. 
Matthews 

Iowa  Electric  Light  and  Power 
Company,  Docket  No.  50*331,  Duane 
Arnold  Energy  Center,  Linn  County, 
Iowa 

Date  of  amendment  request:  March 
24, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
modifying  the  requirements  of  the  TS 
Section  3.8/4.8  to  improve  organization 
and  clarity.  This  is  part  of  the  Duane 
Arnold  TS  improvement  program.  This 
amendment  request  also  proposes,  upon 
the  loss  of  one  emergency  diesel 
generator,  to  eliminate  the  requirement 
to  synchronize  to  the  grid  while 
determining  operability  of  the 
remaining  emergency  diesel  generator. 
This  submittal  corrects  inconsistencies 
and  supersedes  in  entirety,  an 
amendment  request  dated  October  30, 
1992,  on  the  same  subject. 

Bosjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1}  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  requested 


3S0S2 


r  /  VoL  5t,  Na  136  /  Wednesday,  July  21,  1993  /  Notices 


ravitioiM  do  not  iliKt  tbe  FSAK  afctir 
analysis  involvliig  these  systems. 

ACPowwrJTjaf  s 

The  miaiam  to  Ae  syylkaWity  of  TS 
Section  3/4.8.A,  "AC  Power  Systems"  oaly 
dadfiee  tiia  wtmdiag.  Tka  tftiama  are  still 
requiiad  to  be  OPEKABLB  uadar  (kc  sane 
conditioaA.  Tbaraviaiaas  to  the  LCO 
statements  an  also  rtarifintvnnf  of  the 
currant  specificattons  and  the  aonnal 
responses  of  plant  opefadons  personnel.  Tbe 
revision  to  the  shutaoitm  xequiraneat  is 
consistent  with  STS  and  other  sectioos  in 
DAEC  TS.  Sepettfing  the  Stan  and  loading 
portions  of  thie  EZX3  coonectsd  to  the  bus 
following  a  loss  of  the  oAer  EDO  decreases 
the'>robabiIity  of  tbe  EDO  being  subject  to 
g'td  transients  or  attempting  to  piclc  up  non- 
safety  related  loads  during  loss  of  offsite 
power.  No  changes  are  proposed  to  the 
systems  or  operation  of  the  DABC  The  AC 
cilectrical  power  systems  will  still  be 
evailabie  for  operation  of  aomal  and  safety- 
related  sysTsou  and  oomponeots  under  the 
saBW  cooditicns  so  that  these  changes  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

DC  Power  Systems 

The  changes  to  TS  Section  3/4.8.B.  "DC 
Power  Systems"  are  admintstrative  in  nature: 
the  applicafoihty  statement  is  revised 
consistent  with  3/4.8.A;  a  shutdown 
requirement  consistent  with  STS  and  other 
DAEC  TS  is  specified;  a  lefarence  to  3.7.D  is 
added  for  the  case  when  the  2S0  Volt  DC 
System  is  inoperable;  and  references  to  3.1 
•and  3.2  are  added  for  the  case  when  a  -f /-  24 
Volt  DC  System  is  inoperable.  These  changes 
do  not  alter  the  system  or  iU  OPERABILITY. 
The  DC  power  systems  will  ftill  ftmctioo 
when  required  to  support  plant  operetion. 
These  changes  will  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Onsite  Power  Distribution  Systems 

The  proposed  new  TS  Section  3/4.4.C 
"Onsite  Power  Distributioa  Systems" 
coneoiidates  the  OPERABILITY  requnvments 
and  Surreillance  RaquiremeBts  for  these 
systems  into  one  section.  This  change  also 
includes  LCOs  for  the  various  AC  buses 
consistent  with  the  equipment  powered  by 
the  respective  buses.  These  changes  result  in 
an  enhancement  to  the  specification  by 
clearly  stating  the  system  OFCRABIUTY, 
Surveillance  and  LOO  requirements  in  one 
place.  This  dbaoga  will  not  significantly 
increase  the  probability  or  cooaequraoes  of 
an  accident  previously  evaluated  because  no 
equipment  or  operational  changes  are 
proposed. 

Auxiliary  Electrical  Equipment  •  CORE 
ALTERATIONS 

No  changes  as*  piopoeed  to  dtis  section 
except  to  renumbw  it  consistant  with  tbe 
other  propcsad  dMngos. 

Emergency  Sersioe  Water  Sysleui 

Minor  edkorial  rhangaa  tn  proposed  far 
this  sectioa  as  wall  as  seviaing  tbe 
conditional  surveillance  requirement  The 
proposed  new  requirement  to  "verify" 
instead  of  "demonstrate"  that  one  pump  or 
loop  of  Emergency  Service  Water  (ESW)  is 
still  OPERABLE  when  the  other  pump  or 
loop  becomes  inoperable  win  not  degrade  the 
reliability  of  ESW  to  function  aa  required. 
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The  assurance  tliat  the  OPCKABLB  pump  or 
loop  wiU  function  as  required  la  provided  by 
the  ASMS  Sectioa  XI  1ST  Program. 

The  probability  of  human  enor  will 
decrease  with  reduced  testii^  Human  error 
such  as  misaSignment  of  valves  after  the 
system  is  returned  to  its  normal  configuration 
follo«ving  testing  and  the  distraction  of 
operator  altoatiaB  firom  aaoidtariag  and 
directing  ptaat  opaiatiaa  ie  leas  Ukaly  to 
occv  if  tliis  tastioBg  is  eUmiaated. 
Additionally,  reducing  the  scope  and 
freqoaacy  of  siii  iiiillaaoe  tasting  will 
decreaae  the  ptobaMUty  at  aquipMBBt  biiura 
(due  to  anMs»i<>e  testii^  which  conld 
require  plant  shuktowa.  ThatBfara,  this 
change  will  not  increaae  the  prafaafaility  of 
ocatrrence  or  coneequences  of  aa  accident 
previously  evahialed. 

Tbe  nvisioas  to  the  Bases  are 
administrative  in  that  they  only  reflect  the 
changes  to  the  individiial  specifications 
described  previously  in  this  section.  All 
changes  are  coasisient  with  the  applicable 
specifications. 

(2)  The  proposed  amendment  will  not 
increase  the  possibility  of  a  new  or  difierent 
kind  of  accident  from  any  accident 
previously  evaluated  for  the  ioilowing 
reasons: 

As  described  above  in  response  to  question 
•1,  none  of  the  propofied  changes  alters  the 
design  of  the  plant  or  equipment  or  the 
plant's  transient  response.  The  changes  to  the 
Limiting  Conditions  for  Operation  applicable 
to  TS  Section  3.S  are  consistent  with  STS  and 
better  ensure  that  equipment  assumed  to  be 
OPERABLE  in  our  accident  analysis  will  be 
OPERABLE  upon  demand.  The  addition  of 
Limiting  Condition  for  Operation  will  better 
ensure  that  the  assimiptions  in  our  accident 
analysis  remain  valid. 

The  changes  to  the  Surveillance 
Requirements  are  consistent  with  tbe  ST& 
Those  systems  required  to  mitigato  accidents 
evaluated  in  the  UPS  AR  will  stiiJ  be 
OPERABLE  and  available. 

The  reduction  in  conditional  surveillance 
testing  of  certain  systems  and  equipment  will 
reduce  tbe  probability  of  equipment  failure 
as  a  result  of  excessive  testing  or  due  to 
human  errar. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  Ear  the  following  reasons: 

The  revisions  to  the  limitinj  Conditions 
for  Operation  in  Section  3.8  of  the  TS  will 
not  invalidate  the  original  licensing  basis 
assumptions  and  will  not  invalidate  any 
assumptions  or  input  parameters  for  any 
DAEC  event  analysis.  These  changes  provide 
more  specific  guidance  only  and  are  in 
accordance  with  the  STS. 

Extending  the  time  period  within  which 
the  DAEC  must  achieve  COLD  SHLTTX3WN 
conditions  will  permit  increased  curator 
attention  and  minimal  distractions  for 
operators  during  shutdown,  thus  minimizing 
the  risk  of  unexpected  operational  transients. 

Additional  siirveillance  testing  for  certain 
systems  will  provide  additional  assurance 
that  these  systems  will  be  available  when 
needed. 

Elimination  of  uimecessary  or  conditional 
surveillance  testing  will  not  reduce  the  - 
minlmiim  neoBssaiy  equipment 


OPEKABUJTY  requirements  or  equipment 
reliability.  EliraiaatioB  of  (he  redunoant 
testing  will  redooe  equipment  Caiinre  doe  to 
excessive  tostsng  or  hmnB  eiror. 

In  tuBSBarf .  we  inopnaad  admtnistrativ* 
changsa  do  not  chaaga  the  pnAability  or 
consequences  of  aa  anriiiawt  psaviously 
evaluated,  do  not  create  tka|iaaaifailttyofa 
new  or  dififerent  kind  of  accident  and  do  not 
in voWe  a  reducttoa  in  the  amrgia  of  safety. 

Therefore,  the  propoaed  license 
amendment  is  judged  to  involve  no 
significant  hazards oonsideiation. 

Tbe  NRC  staff  has  reriewad  the 
licensee's  analysts  and.  based  an  this 
review,  it  appeonthat  the  three 
standards  of  10  CFR  S0.9Z(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  Aat  the 
amendment  request  involves  no 
significant  hazards  considerBtion. 

Locd  Public  Document  Boom 
location:  Cedar  Rapids  Ptiblic  Library, 
500  First  Street.  S.E..  Cedar  Rapids, 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea.  Esquire, 
Newman  and  Holtzinger,  1615  L  Street. 
NW..  Washington,  DC  20036. 

NBC  Project  Director  John  N.  Hannon 

Iowa  Electric  Light  and  Pow«r 
Company,  Docket  No.  50-331.  Dinae 
Arnold  Energy  Canter,  Liiui  County, 
Iowa 

Date  of  amendment  request:  June  4, 
1993 

Description  ofamemiment  request: 
The  proposed  amendment  would  revise 
the  Technical  SpedficatioDS  (TS)  by 
modifying  the  requirements  of  the  TS 
Section  3.6,  "Primary  Systems 
Boundary"  and  adding  definitions  into 
Section  1.0,  "Definitions."  The 
proposed  changes  provide  additional 
definitions  and  improve  clarity  and 
consistency  of  LCOs  and  SRs.  Most  ci 
the  changes  are  consistent  with 
Standard  TS  (NUREG-1202)  while  other 
changes  are  editorial  or  administrative 
in  nature.  Guidance  provided  by 
Generic  Letters  (GL)  90-09.  "Ahamative 
Requirements  fbr  SnuU>er  Visual 
Inspection  Intervals  and  Corrective 
Actions,"  and  GL  91-01,  "Removal  of 
the  Schedule  for  the  Withdrawal  of 
Reactor  Vessel  Material  Specimens  from 
Technical  Spadficatians,"  was  used. 
This  submittal  corrects  inconsistancies 
and  supersedes  in  entirety,  an 
amendment  reqtiest  tiated  December  31. 
1992,  on  the  same  stibject 

Bafjs  for  proposed  no  significant 
hazards  coxisideraiion  determination: 
As  required  by  10  CFR  50.9Ua),  the 
licensee  has  provitied  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whidi  is  presented 
below: 

1)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
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consequencM  of  an  accident  previously 
evaluated. 

The  proposed  changes  discussed  in  this 
section  are  provided  to  enhance  the  overall 
quality  and  safety  significance  of  the  existing 
DAEC  TS.  The  propped  TS  do  not  change 
any  accident  analysis,  plant  safety  analysis, 
calculations,  degrade  existing  plant 
programs,  modify  any  functions  of  safety 
related  systems,  or  accident  mitigation 
functions  DAEC  has  previously  been  credited 
with.  Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probabllify  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  to  the  Bases  Section 
3.6  and  4.6  reflect  the  above  changes  and 
include  various  editorial  corrections.  These 
changes  have  no  effect  on  the  consequences 
of  a  previously  evaluated  accident. 

2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  alter  any 
plant  parameters,  revise  any  safety  limit 
setpoint,  or  provide  any  new  release 
pathways.  In  addition,  the  proposed  changes 
do  not  modify  the  operation  or  function  of 
any  safefy  related  equipment,  nor  do  they 
introduce  any  new  modes  of  operation, 
failure  modes,  or  physical  changes  to  the 
plant  The  proposed  changes  do  not  change 
any  plant  parameters  or  transient  responses 
assimiad  in  the  Design  Bases  of  the  plant  and 
therefore,  do  not  create  the  possibilify  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  to  the  Bases  Section 
3.6  and  4.6  reflect  the  above  changes  and 
include  various  editorial  corrections. 
Therefore,  the  proposed  changes  and 
corrections  do  not  create  the  possibilify  of  a 
new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

3)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safefy. 

The  proposed  changes  do  not  require  any 
modifications  to  existing  plant  systems  or 
equipment.  Emergency  Operating 
Procedures,  safefy  limit  settings,  or 
parameters  utilized  in  the  licensing  bases  for 
the  safefy  analysis.  These  proposed  changes 
an  being  made  to  enhance  TS  Section  3.6  by 
clarifying  and  making  LOOs  and  SRs 
consistent  throughout  the  section.  In 
addition,  several  LOOs  and  SRs  have  been 
added,  providing  additional  information  that 
did  not  exist  in  the  current  TS.  As  discussed 
above,  the  proposed  changes  do  not  change 
any  safafy  analysis  or  any  accident  mitigation 
actions  for  which  DAEC  has  previously  taken 
credit  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  In  the 
margin  of  safefy. 

The  propoeed  changes  to  the  Bases  Section 
3.6  and  4.6  reflect  the  above  changes  and 
include  various  editorial  corrections.  These 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  C7R  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids, 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street. 
NW..  Washington.  DC  20036 

NRC  Project  Director  John  N.  Hannon 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50>309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  May  12. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  surveillance  requirements  for 
environmental  monitors  from  the 
Technical  Specifications  (TS).  A 
previous  amendment  relocated  the 
surveillance  requirements  for  the 
environmental  monitors  to  the  offsite 
dose  calculation  manual  (ODCM),  but 
through  an  administrative  error,  the 
surveillance  requirements  were  not 
deleted  from  TS  Table  4.1-3,  Minimum 
Frequencies  for  Checks.  Calibrations 
and  Testing  of  Miscellaneous 
Instrumentation  and  Controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Neither  accident  assumptions  nor 
analyses  of  the  Maine  Yankee  Final 
Safisty  Analysis  Report  are  affected  by 
the  proposed  change.  This  is  an 
administrative  change  to  the  TS.  A 
previous  amendment  (TSAmendment 
No.  125,  dated  December  4, 1991), 
relocated  the  radiological  environmental 
monitoring  program  (REMP)  to  the 
ODCM  The  surveillance  requirements 
for  the  air  samplers  were  inadvertently 
left  in  the  TS  when  the  REMP  was 
relocated  to  the  ODCM.  Requirements 
for  continuous  sampling-and  at  least 
weekly  analysis~of  airborne  radioiodine 
and  particulates,  are  found  in  Table  2.3 
(page  53)  of  the  licensee's  ODCM. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Neither  accident  assiunptions  nor 
analyses  of  the  Maine  Yai^ee  Final 


Safety  Analysis  Report  are  affected  by 
the  proposed  change.  The  proposed 
change  is  an  administrative  change  to 
the  TS.  The  proposed  change  does  not 
involve  a  test  or  experiment,  or  a 
modification  to  a  system,  and  does  not 
affect  any  plant  equipment  or  operating 
procedures. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  is 
administrative  in  nature,  and  does  not 
affect  any  operating  practice  or 
operating  limit.  The  proposed  change 
affects  no  plant  equipment  or  systems. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  Mary  Arm 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  83  Edison  Ehive, 
Augiista,  Maine  04336 

NBC  Project  Director:  Walter  R.  Butler 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  SO-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  June  7, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
4.6.A,  Safety  Injection  and  Containment 
Spray  Systems,  to  1)  require  quarterly, 
vice  monthly,  testing  of  automatic  core 
flooding  and  containment  spray  valves, 
2)  require  that  containment  isolation 
valves  not  tested  quarterly  during 
reactor  operation  be  tested  during  the 
next  refueling  outage,  and  3)  require  an 
air  flow  test  of  all  containment  spray 
nozzles  every  10  yeara,  vice  every  5 
yeara.  The  proposed  amendment  also 
would  modify  TS  4.6.B,  Emergency 
Feedwater  Pumps,  to  require  quarterly, 
vice  monthly,  testing  of  emergency  and 
auxiliary  feedwater  pumps.  Finally, 
minor  editorial  changes  are  made 
throughout  TS  4.6.A  and  B  to  clarify 
existing  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50,92(c).  The 
NRC  staff's  review  is  presented  below: 
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l.Tk«  propond  amondmwit  would 
not  iavdve  a  significant  increase  in  the 
prabsbillty  or  coassqiMBoas  of  an 
acddent  jireviously  evaluatsd. 

The  proposed  change  leviaes  the 
gunreiiJance  testing  fiequmcy  far  the 
subject  valves,  ^ney  hesdors  and 
feedwater  pumps.  The  overall  reliability 
of  these  motor  op«ated  valves  it 
established  and  mai stained  through  the 
licensee's  adherence  to  NSC  Generic 
Letter  89-10.  Safety  Related  Motor- 
Opented  Valve  (MOV)  Testing  and 
Surveillance,  and  its  supplsments,  as 
well  as  the  In-Service  Program  required 
by  10  CFR  30.55a  and  Section  XI  of  the 
ASME  Boiier  and  Pressure  Vessel  Code. 
The  revised  sunrnllance  frequency  for 
feedwater  pumps  and  otmtaiiunent 
spray  nozzles  is  consistent  with  the 
requirements  of  NUREG-143Z,  Standard 
Technical  Specifications,  Combustion 
Engineering  Plants,  Sections  3.6.6  and 
3.7.5.  respectively. 

2.  Tlie  proposed  smendment  would 
not  create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  the 
surveillance  testing  freq\iency  of  the 
subject  valves,  spray  headers  and 
fsedwatar  pumps  m^ntain*  oparability 
verificatioa,  by  perfarm8ix:e  of  the 
existing  surveillance  tests  far  these 
components.  No  changes  are  made  to 
any  structures,  systems  or  components. 

3.  The  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  maintains 
operatnlity  verification  for  the  subject 
valves,  spray  headers  and  feedwater 
pumps  through  performance  of  existing 
survwllanoe  tests.  Only  the  performance 
frequency  of  these  surveillance  tests  is 
changed.  The  surveillance  test 
frequsocy  will  be  consistent  with  the 
applicable  requirements  of  ASME  Code 
Section  XI  and  the  Combustion 
Engineering  Standard  Tecfasical 
Specifications. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefwe,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locoi  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  Mary  Aim 
Lynch,  Esquire.  Maine  Yanlcee  Atomic 
Power  Company.  S3  Edison  Drive. 
Augusta,  Maine  04336 

NBCPn^ectlXnctor  Walter  R.  Butler 
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Northeast  Nuclear  ]       _ 
al..  Docket  Na.  50-338,  MiUali 
Nuclear  PMrar  SUHion.  Uail  No.  2.  New 


Date  of  amendment  request:  J\ai9  11, 

1993 

Description  of  amendwent  request: 
The  proposed  amendment  revises  the 
pressure/temperature  (P/T)  limits  for  the 
reactor  vessel.  Specifically,  Figure  3.4-2, 
"Millstone  Unit  2  Reactor  Coolant 
System  Pressure-Temperature 
Limitations  for  12  Full  Power  Yeers,"  on 
page  3/4  4-19.  is  being  revised  to  reflect 
the  change  in  the  curves  and  the  title 
changed  to  "Millstone  Unit  2  Reactor 
Coolant  System  Pressure-Temperature 
Limitations  for  20  EFPY  (effective  frill 
power  years)." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  cooseqaences  of  an  accident 
previously  analyzed. 

The  proposed  ciirves  will  not  result  in  any 
plant  operational  or  hardware  modifications. 
They  are  adjusted  to  incorporate  the  results 
of  the  testing  program  <mi  surveillanoe 
capsule  W-104  which  was  removed  from 
Millstone  Unit  No.  2  vessel  after  9  EFPY.  The 
proposed  change  upgrades  the  P/T  limits  to 
account  for  the  neutron  iiradiation  damage 
and  it  incorporates  the  recently  developed 
LTOP  [low-temparature  overprassuie 
protection]  criteria  racommended  by  the 
ASME  Code  which  specifies  a  maximum 
LTOP  pressure  of  110  percent  of  the 
Appendix  G  pressure.  The  previous  criteria 
required  that  the  LTOP  pressure  be 
maintained  below  the  Appendix  G  ajlowable 
pressure.  This  change  is  found  to  be 
acceptable  since  it  will  continue  to  preclude 
nooductile  Ciihue  of  Ae  RCS  (reactor  coolant 
system]  while  providing  operator  flexibility 
and  minimiziag  tfaa  frequency  of  challenges 
to  the  LTOP  system.  The  perametars 
identified  in  Regulatory  Guide  1.99,  Revision 
2.  have  been  addressed  and  have  showed 
acceptable  results.  Therefore,  the  probability 
of  occurrence  or  consequences  of  an  accident 
previously  analyzed  have  not  been  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  curves  wrill  not  result  in  any 
plant  operational  changes.  The  P/T  limit 
curves  were  developed  and  implemented 
under  a  riynous  Quality  Aasunnoe  Ptoffam 
to  preclude  ncmductila  failure  of  the  RCS.  In 
addition,  the  vessel  neutron  irradiation 
damage  estimation  has  been  validated 
through  the  Millstone  Unit  Na  2  surveillance 
program,  including  the  evaluatitm  of 
surveillance  capsule  W-104.  This  evaliiation 
also  demonctnited  that  the  USB  (upper-sfaeif 


energy]  for  the  limiting  vessel  materials  will 
remain  above  the  10CFR50.  Appendix  G 
requirement  of  50  ft-lhs,  throt^^  the 
remainder  of  the  leseel  desigB  His.  The 
adherence  to  (faa  P/T  curras  will  ensure  that 
no  new  or  difCarant  kinds  of  accidents  are 
created. 

3.  Involve  a  significant  raduction  is  a 
margin  of  safety. 

The  margins  of  safisty  against  nonductile 
failure  of  the  RCS  are  ensured  through  the 
requirements  of  10CPR50.61,  which  states 
that  failure  of  the  RCS  under  worst  case 
pressurized  thermal  shock  events  is  highly 
unlikely  as  long  as  the  maximtmi  RTmyr 
IRefarence  Temperature  Nil  Ductility 
Transition)  does  not  exceed  270*F  enywbere 
in  the  RCS.  The  27trF  requireflMnt  is  not 
expected  to  be  exceeded  during  the  current 
design  license  of  the  RCS. 

The  adherence  of  these  curves  wiD  ensiue 
that  the  plant  is  maintamed  in  a  safe 
condition.  These  curves  have  been  de»elq>ed 
so  that  the  reactor  coolant  pressure  boundary 
is  maintained  with  sufficient  margin  to 
ensure  that,  when  stressed  under  operating, 
maintenance,  testing;  and  postulated 
accident  conditions  that  the  boundary 
behaves  in  a  nonbrittle  manner,  and  that  the 
probability  of  rapidly  propagating  fracture  is 
minimized.  In  addition,  these  analyses  have 
been  performed  to  ensure  that  the  fracture 
toughness  of  the  reactor  vessel  materials 
caused  by  neutron  radiation  is  maintained 
within  the  required  range. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefrne,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  Stale  Technical  College, 
574  New  London  Turnpike,  Norwidi, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esqaire,  Dey,  Berry  &  Howard,  Gty 
Place,  Hartfcvd.  Connecticut  06103- 
3499. 

NRC  Project  Director  John  F.  Slolx 

Northern  Stales  Power  Gonq>any, 
Docket  Nos.  50-282  and  50-306.  Prairie 
bland  Nuclear  Generatiiig  Plant,  Unit 
Noa.  1  sad  2,  Goodhue  County, 
Mianesota 

Date  of  amendments  request:  June  11, 
1993,  as  revised  June  30, 1993. 

Description  of  amendments  requests: 
The  proposed  amendments  wotild 
revise  the  Technical  Specifications  to 
increase  fuel  enrichment  frx>m  4.25 
weight  percent  to  5.0  weight  percent. 
This  includes  a  revision  to  the 
Technical  Specifications  to  allow  5.0 
weight  percent  U-235  fael  to  be  stored 
in  the  new  fuel  vauh  and  the  spent  furi 
pool  and  used  in  the  core.  In  addition. 
Technical  Specifications  are  being 
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revised  to  incrsMe  the  minimum  RWST 
boron  ooooantration  «nd  incorporate 
lefarenoes  to  natural  uranium  and 
ZIRLO  clad  material  into  the  reactor 
core  design  description. 

Basis  forpwposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[Fus!  Erjichment  Limit  Changes] 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probobHity  or  consequences  of  an  accident 
previously  evaluated. 

Fuel  Storage 

There  Is  no  increase  in  the  probability  of 
a  fuel  B88«nbly  drop  accident  in  the  new  fuel 
storage  area  or  tha  spent  fuel  pool  since  the 
mass  of  a  fuel  assembly  does  not  increase 
when  the  fuel  enrichment  is  increased. 

There  is  not  a  significant  increase  in  the 
consequences  of  a  fjel  assembly  drop 
accident  in  the  spent  fuel  pool  since  tha 
fission  product  inventories  in  the  fuel 
assemblies  do  not  change  significantly  due  to 
an  increase  in  the  fuel  enricmnent.  Spent  fuel 
gap  activities,  which  are  a  function  of  fuel 
assembly  Ijumup,  are  not  dL-«ctly  affected  by 
an  increase  in  fuel  assembly  enrichment.  The 
spent  fiiel  gap  activities  are  a  function  of  hiel 
bumup,  which  will  be  increased  by  the  use 
[of]  higher  enriched  fuel.  However,  the 
increase  in  fuel  bumup  anticipated  with  the 
proposed  increase  in  fuel  enrichment  is  not 
expected  to  significantly  effect  the  fuel  gap 
actirity.  Additionally,  hiel  buinup  is  not 
expected  to  Increase  beyond  the  value 
currently  assumed  in  tfie  accident  analysis 
until  late  in  1996.  The  possiblo  oOsite  dose 
consequences  of  extending  fuel  bumup 
during  subsequent  cycles  will  be  evaluated  to 
ensure  compliance  with  10  CFR  Part  100 
requirements  prior  to  the  startup  of  the  first 
cycle  where  the  maximimi  fuel  Dumup 
currently  assumed  in  the  accident  ao^ysis  is 
expected  to  Im  exceeded. 

There  is  no  increase  In  the  probability  or 
consequences  of  misplacing  fuel  asa^ibiies 
in  the  spent  fuel  pool  or  new  fuel  storage 
neks  as  a  result  of  an  increase  in  fuel 
enrichment.  The  probability  of  mispladog  a 
fuel  assembly  in  the  spent  mel  poof  or  new 
fuel  vault  is  not  increased  because  fuel 
assembly  placement  will  be  controDed 
pursuant  to  the  current  approved  fuel 
handling  procedures  and  the  rBquirements  of 
the  proposed  Technical  Specifications  ITSJ. 
Additionally,  there  is  no  increase  in  tha 
probability  of  misplacing  fuel  assemblies  in 
the  new  hiel  storage  racks  because  the  racks 
will  be  modified  to  prevent  the  insertion  of 
fuel  assemblies  in  the  central  14  call 
locations  assumed  to  be  open  in  the 
criticality  analysis. 

Tlmre  is  no  increase  in  the  consequences 
of  misplacing  ftiel  assemblies  in  the  spent 
fuel  pool  beouse  criticality  analyses 
demonstrate  that  the  pool  will  remain 
subcritioal  assuming  mispiaGament  does 
oocar  if  tha  poo)  contains  an  adequate  boron 
conceatrati<m.  The  propoeed  (TS|  will  ensure 
that  tiaa  adequate  boron  concentratian  is 
maintained  when  required. 


Tbara  if  no  increase  in  the  conaequences 
of  misplacing  fuel  asaemblies  in  the  new  fuel 
storage  racks  because  for  any  such  event,  the 
absence  of  a  nuxierttor  in  tba  new  fuel 
storage  recks  can  be  assumed  as  a  realistic 
initial  condition  since  assuming  its  presence 
would  be  a  second  unlii^ely  event  Since  the 
nomiai,  dry  new  fuel  rack  reactivity  is  less 
than  0.62  (Fig.  5,  Exhibit  D),  there  is 
sufficient  reactivity  margin  to  the  0.9S  limit 
to  cover  any  possible  misplacement. 

There  is  no  increase  in  the  probability  of 
introducing  optimum  moderation  conditions 
in  tha  new  fuel  storage  veult  as  a  result  of 
an  increase  in  fuel  enrichment.  The  increase 
in  fuel  enrichment  will  have  no  effect  on  the 
possible  introduction  of  a  moderatmg 
material  into  the  new  fuel  vault. 

There  is  no  increase  in  the  consequences 
of  introducing  optimum  moderation 
conditions  in  the  new  fuel  storage  vault  as  a 
result  of  an  increase  in  fuel  enrichment.  The 
new  fuel  vault  has  been  analyzed  under  a 
range  of  moderation  conditions  from  fully 
flooded  to  optimum  moderation  at  the 
increased  fuel  enrichment.  These  analyses 
demonstrate  that  the  urw  fuel  storage  racks 
remain  subcritical  under  these  moderation 
conditions. 

Reactor  Core 

Operation  of  Prairie  Island  Units  1  and  2 
with  5.0  weight  percent  U-235  fuel  in  the 
reactor  core  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  the 
following  reasons: 

1.  The  use  of  5.0  weight  percent  U-235  fuel 
in  the  reactor  core  will  be  evaluated  as  part 
of  cycle  specific  reload  analyses  using  NRC 
approved  methodology.  These  cycle  specific 
analyses  will  confirm  that  reactor  operation 
with  the  higher  enrichment  reload  hxel  will 
meet  all  applicable  requirements  and 
acceptable  criteria. 

2.  Neither  actuation  of  safety  systems  nor 
accident  mitigating  capabilities  will  be 
adversely  affected  by  operation  of  the  Prairie 
Island  reactors  with  5.0  weight  percent  U-23S 
fuel. 

-f .  The  proposed  enrichment  increase  does 
not  pose  a  challenge  to  installed  safety 
systems.  Therefore,  no  new  perfomianca 
requirements  are  being  imposed  on  any 
system  or  component  such  that  any  design 
(criteiial  will  be  exceeded. 

Condasions 

Based  on  the  conclusions  of  the  above 
analysis,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  wUl  not 
create  the  possMlity  of  a  new  or  different 
kind  of  accident  from  any  accident 
previoaslf  analyred. 

Faei  Storage 

Spent  fuel  handling  accidents  are  not  new 
or  different  types  of  accidents,  in  that  they 
are  already  analyzed  in  the  Updated  Safety 
Analysis  Report  {USAR).  Criticality  accidents 
in  the  new  fuel  storage  vault  or  the  spent  fuel 
pool  are  not  new  or  dlBerent  types  of 
accidents  in  that  they  are  already  analyzed 
inthe  (USAR]  for  fuel  enrichments  up  to  4.25 
weight  percent  U-235.  Additional  criticality 
analyses  (Exhibit  D)  have  been  perfbmied  for 


fuel  anricfamants  up  to  S.0  waigbt  percent  U- 
235. 

As  described  abova,  tha  storage  of  higher 
enrichment  fuel  Ln  the  new  fuel  racks  will 
require  tha  modification  of  14  central  calls  of 
tlie  new  fuel  storage  racks  to  prevent 
insertion  of  new  fuel  assemblies.  Tha 
modifications  and  their  installation  will  be 
minor  in  nature  and  as  such  will  not  create 
the  possibility  of  a  new  or  diRarant  kind  of 
accident. 

The  administrative  controls  which  will  be 
implemented  to  control  the  storage  of  higlMr 
enrichment  fuel  will  only  affect  where  spaat 
fuel  assemblies  can  be  stored  and  the 
required  spent  fuel  pool  boron  concentration. 
Limiting  where  fjel  assemblies  can  be  stored 
in  the  spent  fuel  pool  will  have  little  affect 
on  fuel  handling  operations  and  tlte  boroa 
concentration  required  for  the  storage  of 
higher  enriched  fuel  is  vnW  below  the  boron 
concentration  normally  maintained  in  the 
spent  fuel  pool.  Therefore,  the 
implementation  of  these  administrative 
controls  will  not  creete  the  possibility  of  a 
new  or  different  kind  of  accident. 

The  Prairie  Island  spent  fuel  racks  utilize 
boreflex  sheets  between  the  storage  cells  to 
assure  subcriticality  of  the  racks.  Even 
though  the  l>oraflex  sheets  in  the  spent  fuel 
racks  were  not  adhesively  constrained  during 
construction,  which  reduces  the  likelihood  of 
gaps  forming,  concerns  related  to  the 
possibility  of  gaps  having  formed  in  the 
boraflex  sheets  due  to  radiation  Induced 
shrinkage,  were  addressed  in  the  criticality 
analysis  by  assuming  four  inch  axial  gaps  at 
the  axial  center  of  the  active  fuel  in  all  the 
boraflex  panels  in  the  spent  fuel  pool.  This 
four  inch  gap  is  considered  conservative 
based  on  neutron  radioassay  measurements 
of  the  boraflex  poison  material.  The 
centerline  positioning  of  the  gap  is  also 
considered  conservative  because  it  resulted 
in  the  highest  calculated  K«fr. 

Fuel  assembly  decay  heat  production  is  a 
function  of  core  power  level,  and  since  the 
core  power  level  remains  unchanged,  the 
decay  heat  load  on  the  spent  fuel  pool 
cooling  system  will  not  be  significantly 
impacted  by  the  proposed  enrichment  limits. 

Reactor  Core 

Operation  of  the  Prairie  Island  reactora 
with  5.0  weight  percent  U-235  fuel  will  not 
create  any  initiators  for  accidents,  including 
any  accidents  that  may  be  different  from 
those  already  evaluated  in  the  (USAR). 

Condusiorts 

As  discussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  ore  affected.  The 
accident  analyses  presented  in  the  (USAR) 
remain  bounding. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Fuel  Storage 

The  spent  fuel  pool  storage  coafiguratioo 
required  by  proposed  specification  3.8.E  will 
provide  the  administrative  controls  necessary 
to  assure  that  fuel  assemblies  with  the 
potential  to  form  a  critical  array  in  the  spent 
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fuel  pool  an  Mgragited  such  that  iC«fr  will 
remain  lass  than  0.95.  The  spent  fuel  pool 
boron  required  by  proposed  Specification 
3.8.E  will  provide  an  additional  safety 
margin  to  ensure  criticality  will  not  occur 
even  if  fuel  assemblies  were  not  stored  in  the 
required  configuration. 

The  criticality  analysis  showed  that  K,fr  for 
the  existing  new  fuel  nek  configuration 
would  remain  less  than  0.95  with  full  density 
modention. 

The  modification  to  prevent  storage  of  new 
fuel  assemblies  in  central  14  cells  ofthe  new 
fuel  storage  rack  will  assure  that  Kerr  will 
remain  less  than  0.98  when  the  new  fuel 
racks  are  under  optimum  moderation 
conditions. 

Therefore,  since  the  calculated  values  of 
IC«n  have  been  shown  to  be  bulated  K^. 

Fuel  assembly  decay  heat  production  is  a 
function  of  core  power  level,  aud  since  the 
core  power  level  remains  unchanged,  the 
decay  heat  load  on  the  spent  fuel  pool 
cooling  system  will  not  be  significantly 
impacted  by  the  proposed  enrichment  limits. 
Heactor  Con 

Operation  of  the  Prairie  Island  reactors 
with  5.0  weight  percent  U-235  fuel  will  not 
create  any  initiators  for  accidents,  including 
any  accidents  that  may  be  different  from 
those  already  evaluated  in  the  lUSARj. 
Conclusions 

As  discussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  ofthe  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  mcthodolog>-. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  are  affected.  The 
accident  analyses  presented  in  the  [USAR] 
remain  bounding. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
ofsafety.  1 

Fuel  Storage  ' 

The  spent  fuel  pool  storage  configuration 
required  by  proposed  specification  3.8.E  will 
provide  the  administrative  controls  necessary 
to  assure  that  fuel  assemblies  with  the 
potential  to  form  a  critical  array  in  the  spent 
fuel  pool  are  segregated  such  that  Ken  will 
remain  less  than  0.95.  The  spent  fuel  pool 
boron  required  by  proposed  Sjjecification 
3.8.E  will  provide  an  additional  safety 
margin  to  ensure  criticality  will  not  occur 
even  if  fuel  assemblies  were  not  stored  in  the 
required  configuration. 

The  criticality  analysis  showed  that  K,rr  for 
the  existing  new  fuel  rack  configuration 
would  remain  less  than  0.95  with  full  density 
moderation. 

The  modification  to  prevent  storage  of  new 
fuel  assemblies  in  central  14  cells  ofthe  new 
fuel  storage  rack  will  assure  that  K,it  will 
remain  less  than  0.96  when  the  new  fuel 
racks  are  under  optimum  moderation 
conditions. 

Therefore,  since  the  calculated  values  of 
K^  have  been  shown  to  be  below  the 
regulatory  limits  and  because  they  reflect  a 
substantial  sub-critical  configuration  for  both 
the  fuel  storage  areas  under  adverse 
conditions,  the  proposed  changes  will  not 
result  in  a  signincant  reduction  in  the  plant's 
margin  of  safety. 
Reactor  CotB 


UMI 


Opention  of  the  Pniria  Island  reactors 
with  5.0  wei^t  percent  U-235  fuel  will  not 
involve  a  significant  reduction  in  a  margin  of 
safaty  because  increasing  the  fuel  enrichment 
in  the  reactor  core  does  not  change  the 
conclusions  of  the  accident  analysis  or  safely 
limits  ofthe  plant.  Additionally,  the  use  of 
higher  enrichment  fuel  will  not  adversely 
affect  the  operation  ofthe  fuel  in  the  reactor 
core  and  does  not  decrease  the  margin  of 
safety  as  described  in  the  bases  to  any  (TS.I 

Conclusions 

Based  on  the  conclusions  of  the  above 
analysis,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  the  margin 
ofsafety. 

Based  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  Part  50.  Section 
50.91.  Northern  States  Power  Company  has 
determined  that  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  regulations  in  10  CFR  Part  50, 
Section  50.92. 

{Refueling  Water  Storage  Tank  Boron 
Concentration  Limit  Changes] 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

An  increase  in  the  required  minimum 
RWST  boron  concentration  has  no  effect  on 
the  probability  of  any  accident  previously 
evaluated. 

The  increase  in  the  required  minimum 
RWST  boron  concentration  will  ensure  that 
the  reactor  will  remain  subcritical  following 
a  UXLA  for  reload  cores  utilizing  fuel 
enriched  to  5.0  weight  percent  U-235. 
Therefore,  the  proposed  change  will  ensure 
Ithatl  there  is  no  increase  in  the 
consequences  of  a  LOCA  when  fuel  enriched 
up  Itol  5.0  weight  percent  U-235  is  utilized 
in  the  core. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

Increasing  the  minimum  RWST  boron 
concentration  to  2500  ppm  will  have  no 
significant  impact  on  plant  operations  since 
the  actual  RWST  boron  concentration  is 
normally  above  that  concentration  and 
because  no  change  is  required  in  the  way 
RWST  boron  concentration  is  controlled  and 
maintained. 

Because  the  proposed  changes  do  not 
result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology 
no  different  type  of  accident  is  created.  No 
safety  analyses  are  affected.  The  accident 
analyses  presented  in  the  (USAR)  remain 
bounding. 

3.  The  proposed  amendment  mil  not 
involve  a  significant  reduction  in  the  margin 
ofsafety. 

Increasing  the  minimum  RWST  boron 
concentration  required  by  Technical 


Specification  3.3.A.l.a  to  2500  ppm  will 
provide  adequate  negative  reactivity  to 
ensure  that  the  reactor  will  remain  subcritical 
following  a  LCXIA  for  reload  cores  utilizing 
fuel  enriched  to  5.0  weight  percent  U-235. 
The  evaluation  of  post-LOCA  long  term 
shutdown  margin  performed  as  a  part  of  each 
Reload  Safety  Evaluation  will  provide 
continued  assurance  that  the  2500  ppm 
RWST  boron  concentration  limit  is  adequate 
to  maintain  post-LOCA  shutdown  margin. 

Therefore,  since  the  increased  RWST 
minimum  boron  concentration  and  cycle 
specific  Reload  Safety  Evaluations  will 
ensure  that  the  reactor  will  remain  subcritical 
following  a  LOCA.  the  proposed  changes  will 
not  result  in  a  significant  reduction  in  the 
plant's  margin  of  safety. 

Based  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  Part  50,  Section 
50.91.  Northern  States  Power  Company  has 
determined  that  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  the  proposed  license 
amendment  request  does  not  involve  any 
significant  Viazards  considerations  as  defined 
by  NRC  regulations  in  10  CFR  Part  50, 
Section  50.92. 
[Reactor  Corv  Design  Description  Changes] 
1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  at.xident 
previously'evaluated 

The  incorporation  cf  natural  uranium  and 
ZIRLO  clad  into  the  Technical  Specification 
reactor  core  design  description  and  use  of 
those  materials  in  the  re.-ctor  core  will  not 
[affect]  the  probability  of  any  accident 
previously  evaluated. 

The  incorporation  of  na.iiral  uranium  intci 
the  reactor  core  design  de&'is'iption  in  Section 
5.3.  A.  1  ofthe  Prairie  Islanc  (TSl  is  strictly  a 
clarification.  Natural  uranium  has  been 
previously  used  in  the  Prairie  Island  reactor 
cores  in  the  form  of  axial  blankets  and 
replacement  fuel  rods.  Natural  uranium  will 
respond  to  accident  conditions  in  a  manner 
similar  to  slightly  enriched  uranium. 
Additionally,  fuel  rods  containing  natural 
uranium  instead  of  slightly  enriched  uranium 
will  have  lower  gap  activities  which  would 
slightly  reduce  the  consequences  of  an 
accident.  Therefore,  the  use  of  natural 
uranium  in  the  reactor  core  has  no  significant 
effect  on  the  consequences  of  an  accident. 
The  use  of  ZIRLO  clad  material  will  not 
increase  the  consequences  of  an  accident. 
ZIRLO  clad  has  improved  mechanical 
properties  such  as  a  lower  corrosion  rate  and 
reduced  radiation  induced  growth  which 
may  improve  the  fuel  clad  response  to 
accident  conditions.  The  NRC  revised  the 
acceptance  criteria  in  10  CFR  Part  50, 
Sections  50.44  and  50.46  (Federal  Register 
dated  August  31, 1992),  relating  to 
evaluations  of  emergency  core  cooling 
systems  and  combustible  gas  control 
applicable  to  zircaloy  clad  fuel  to  include 
ZIRLO  clad  fuel.  This  revision  to  the  federal 
regulations  made  ZIRLO  an  acceptable 
zirconium  based  cladding  material  along 
with  zircaloy. 

Therefore,  based  on  the  conclusions  of  the 
above  analysis,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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2.  The  proposed  anwndment  wiH  not 
cnate  ihe  poeahQHf  of  a  new  or  diffenvtl 
kind  of  accident  from  anyaccident 
previously  analysed. 

Because  tb«  proposed  changes  do  not 
result  in  any  significant  chsoge  ia  the 
configuretion  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  tiie  accident  analysis  methodology, 
no  diffsrrat  t3rpe  of  accident  is  created.  No 
safety  nuljrses  ara  a£fiec*ed.  The  accident 
analyses  presmted  in  the  (USAR|  remain 
bonnding. 

3.  The  propoted  amendment  wili  not 
involve  a  significant  reduction  in  tJte  margin 
of  safety. 

The  iacorpoTitiop  of  natural  uranium  into 
the  reactor  core  design  descriptioa  of  the 
Prairie  bland  ITS)  is  strictly  a  darifioation. 
Natural  uranium  has  been  previously  used  in 
the  Prairie  Island  reactor  cores  in  the  fonn  of 
axial  blankets  and  repiaoaraent  fuel  rods. 
Any  use  of  natural  uranium  in  the  reactor 
cores  will  be  evaluated  with  NRC  approved 
methodologies  prior  to  use.  The  use  of 
natural  uranium  has  no  effect  en  the  safe 
operation  of  the  reactor.  The  incorporation  of 
natural  uranium  into  the  reactor  core  design 
description  is  con&isteq^  with  the  guidance 
provided  in  Section  4.2.1  of  the 
Westinghousa  Standard  Technical 
Specincations,  NUREG-1431. 

ZIRLO  clad  has  a  lower  corrosion  rate  and 
reduced  radiation  induced  gnMvth  which  will 
enhance  the  safie  operation  of  the  Prairie 
Island  reactors.  Any  use  of  ZIRLO  clad  fuel 
in  the  reactor  cores  will  be  evaluated  with 
NRC  approved  roethodolc^es  prior  to  use. 
The  neutronic  properties  of  ZIRLO  are  nearly 
identical  to  those  of  Zlrcaloy  and  therefore 
the  use  of  ZKLO  is  not  expected  to  have  any 
significant  effect  on  the  results  of  the  core 
reload  analyses.  The  NRC  revised  die 
acceptance  criteria  in  10  CFR  Part  SO, 
Sections  50.44  and  50.46  (Federal  Re^ster 
dated  August  31 ,  1992),  relating  to 
evaluations  of  emergency  core  cooling 
systems  and  combustible  gas  control 
applicable  to  zircaloy  clad  fiiel  to  include 
ZIRLO  clad  fuel.  This  revision  to  the  fiaderal 
regulations  (made)  ZIRLO  an  acceptable 
zirconium  based  cladding  material  along 
with  zircaloy. 

Tberefbre,  the  proposed  cbangec  wili  not 
result  in  a  significant  reduction  in  the  plant's 
margin  of  safety. 

Bued  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  nut  50,  Section 
5a91,  Northern  States  Power  Company  has 
determined  that  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  the  ptroposed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  reguiatioas  in  10  CFR  Part  50, 
Section  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  iMsed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Libraiy. 


Tedmology  and  Science  Department. 
300  Nicollet  Mall,  KfinneapoHs. 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street,  NW.  Washington.  DC 
2003  7NRC  Acting  Project  Director  W. 
M.  Dean 

Pacific  Gas  aad  Electric  Goaqtaiiy. 
Docket  Naa.  50-27S  and  S«^23,  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Noa. 
1  and  2,  San  Liiia  Obispo  Cooaty, 
California 

Date  of  amendment  requests:  May  7, 
1993  (Reference  LAR  93-01) 

T3 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  amend  TS  3/4.3.3.5,  "Remote 
Shutdown  Instrumentation."  The 
proposed  dianges  add  remote  shutdown 
control  functions,  increase  the  allowed 
outage  time  (AOT)  for  an  inoperable 
remote  shutdown  function 
(instrumentation  and  control)  fimn  7 
days  to  30  days,  add  an  Action 
Statement  that  clarifies  that  separate 
entry  is  permitted  for  each  function 
listed  in  Table  3.3-9,  and  revise  the 
associated  TS  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  {Ht>bability  or  consequences 
of  an  accident  previously  evetnated? 

The  proposed  changes  to  TS  3.3.3.5  do  not 
ahsr  the  plant  configuration  or  operatioB. 
The  inclusion  of  remote  shutdovm  control 
functions  constitute  additional  restrictions 
over  the  remote  shutdown  system.  Since  the 
remote  shutdown  instrumentation  and 
controls  a-^^e  not  piart  of  the  primary  success 
path  to  mitigate  a  design  basis  accident  or 
transient  (that]  either  assumes  the  failure  or 
[presents)  challenges  to  the  integrity  of  a 
fission  product  barrier,  and  since  tbe 
protnbility  of  an  event  that  would  require 
evacuation  of  the  control  nxan  is  low.  the  30- 
day  AOT  (allowed  outage  time)  is 

b.  Does  the  change  create  the  possibility  of 
8  new  or  di^renl  Idnd  of  accident  firom  any 
accident  previously  evaluated? 

The  proposed  changes  to  TS  3.3.3.5  do  not 
require  physical  alteration  to  any  plant 
system  or  change  tiie  method  by  which  any 
safety-related  system  performs  its  hinction. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  tbe  change  involve  a  significant 
reduction  in  a  mac^  of  MfistyT 


The  proposed  changes  to  TS  3.3.3.5  will 
not  change  any  assimiptions.  Initial 
conditions,  or  results  of  any  accident 
analysis.  Consequently,  the  changes  do  not 
involve  a  significant  reduction  In  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  basanb 
oonsideretion. 

Local  Public  Document  Room 
location:  California  Pol>technic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Chrislopher  J. 
Warner.  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

MRC  Project  Director:  Theodora  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Not.  50-275  and  50-323,  Diabfo 
Canyon  Nwrlew  Power  Plant,  Unit  ftjoa. 
1  and  2,  San  Luis  Obispo  CMurty, 
California 

Date  of  amendment  requests:  May  14, 
1993  (Reference  LAR  93-02) 

T3 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  revise  Technical 
Specification  (TS)  3.3.1,  "Reactor  Trip 
System  Instrumentation,"  regarding  tne 
Reactor  Protection  System  (RPS).  Tlie 
proposed  TS  corrects  a  typographical 
error  in  Table  3.3-1,  Action  26.  by 
adding  the  words  "the  next,"  to  clearly 
state  that  a  total  of  12  hours  is  allowed 
to  perform  maintenance. 

^osjs  for  proposed  no  signipcant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  oi  consequences 
of  an  accident  previously  evaluated? 

The  TS  revisions  proposed  in  this  LAR  do 
not  change  the  opmrating  methodology  of 
Diablo  Canyon.  The  proposed  administrative 
change  corrects  the  Action  statement  as 
previously  approved  and  is  consistent  with 
NRC  (Safety  Evaluation  Report)  SER  dated 
April  30. 1990. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  tbe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  dififerent  kind  of  accident  fiom  any 
accident  praviaosly  evaluated? 
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Tbe  proposed  revisions  to  the  Diablo 
Canyon  TS  are  administrative  in  nature. 
Further,  the  prop>osed  change  would  not 
muh  in  any  physical  alteration  to  any  plant 
system  not  previously  approved,  and  there 
would  not  be  a  change  in  the  method  by 
which  any  safety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated, 

c.  Does  the  change  involve  a  sigaificant 
reduction  in  a  margin  of  safety? 

[These  administrative  changes  do  not  alter 
the  basic  regulatory  requirements  and  do  not 
affect  any  s^ety  analyses.] 

The  proposed  change  corrects  the  Diablo 
Canyon  Power  Plant  RPS  (allowed  outage 
times)  AOT,  this  change  is  consistent  with 
previous  NRC  review  and  approval  in 
(License  Amendments]  LA  61  and  60. 

Therefore,  the  proposed  changes  do  not 
involve  a  tigoificant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Theiefore.  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration.  i 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Eki.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442.  San 
Francisco.  California  94120 

NEC  Project  Director:  Theodore  R. 
Quay 

PUladelpiiia  Electric  Con^Muiy.  Public 
Serrica  Electric  and  Gas  Company, 
Debaanra  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket!  Noa.  50-277  and  50-278.  Peach 
Bottom  Atomk  Power  Station,  Units 
Noa.  2  and  3.  Yorii  County. 
Pennsylvania 

Date  of  application  for  amendments: 
April  1. 1993 

Description  of  amendment  request: 
The  licensee  requested  changes  to  the 
Peach  Bottom  Atomic  Power  Station. 
Units  2  and  3  Technical  Specifications 
(TS)  that  will  allow  operation  in  an 
expanded  operating  domain.  The 
existing  operating  domain  would  be 
modified  to  include  the  extended 
operating  region  on  the  reactor  power- 
to-flow  map  bounded  by  the  rod  line 
that  passes  through  the  100%  power/ 
75%  core  flow  point  (at  approximately 
the  121%  rod  Ikie).  Operation  in  the 
expanded  domain  will  require  changus 
to  the  Average  Power  Range  Monitor 


(APRM)  and  Rod  Block  Monitor  (RBM) 
systems  and  associated  TS.  Operation  in 
the  expanded  domain  is  based  on  the 
Maximum  Extended  Load  Line  Limit 
Analyses  (MELLLA)  performed  by  the 
General  Electric  Company  (GE)  in  a 
Peach  Bottom  plant-specific  report.  The 
licensee  has  evaluated  the  proposed  TS 
revisions  as  three  separate  changes.  The 
first  proposed  change  deletes  the  flow- 
biased  APRM  scram  and  rod  block  trip 
setpoint  setdown  requirements,  deletes 
reference  to  the  kf  flow  adjustment 
factor,  introduces  power  and  flow 
dependent  adjustments  to  the  Maximum 
Average  Planar  Linear  Heat  Generation 
Rate  (MAPLHGR)  and  Minimum  Critical 
Power  Ratio  (MCPR)  limits,  revises  the 
documentation  requirements  of  the  Core 
Operating  Limits  Report  (COLR)  and 
deletes  the  definitions  of  the  Fraction  of 
Rated  Thermal  Power  (FRP)  and  the 
Maximum  Limiting  Power  Density 
(MFLPD).  The  second  proposed  change 
modifies  the  flow-biased  APRM  scram 
and  rod  block  trip  equations  to 
accommodate  an  expanded  operating 
domain.  The  third  proposed  change 
modifies  the  RBM  trip  setpoints. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Proposed  Change  1:  There  will  be  no 
impact  on  the  pn^bility  of  any  accident 
previously  evaluated  since  the  change 
applies  a  new  methodology  for  assuring  that 
the  fuel  thermal  and  mechanical  design  bases 
are  satisfied  and  has  no  effect  upon  any 
accident  Initiating  mechanism.  The  proposed 
change  identifies  that  the  adjustments  to  the 
MCPR  and  MAPUIGR  limits,  as  specified  in 
the  Core  Operating  Limits  Report,  will  be 
made  as  a  function  of  core  flow  and  power. 
These  adjustments  are  determined  using  NRC 
approved  methods  as  required  by  Technical 
Specification  6.9.1.e.2.  Operation  within  the 
operating  limits  will  ensure  that  the 
consequences  of  any  accident  which  could 
occur  would  be  within  the  acceptable  limits. 
Thus,  there  is  no  significant  change  in  the 
consequences  of  any  accident  previously 
evaluated. 

Proposed  Change  2:  The  proposed  change 
expands  the  power  and  flow  operating 
domain  by  relaxing  the  restrictions  imposed 
by  the  formulation  of  the  flow-biased  APRM 
rod  block  and  scram  trip  setpoints.  The 
probability  of  any  accident  is  not  increased 
by  operating  in  the  expanded  operating 
domain  because  formulation  of  the  flow- 
biased  APRM  rod  block  trip  equation 
(including  a  new  maximum  value  for  the 
APRM  rod  block)  has  been  established  to 
maintain  margin  between  the  rod  block 


setpoint  and  the  scram  setpoint. 
Additionally,  this  change  will  have  no  effect 
on  any  accident  initiating  mechanisms.  The 
consequences  of  anticipated  operational 
occurrences  have  been  evaluated  using  NRC 
approved  methods  and  the  proposed  setpoint 
formulations  have  been  selected  such  that  the 
consequences  of  any  accident  remain 
bounded  by  NRC  approved  criteria. 

Proposed  Change  3:  The  RBM  system  is  not 
involved  in  the  Initiation  of  any  accident  and 
does  not  increase  the  probability  of  the 
occurrence  of  any  accident.  The  RBM  system 
only  serves  to  mitigate  the  consequences  of 
one  event;  the  rod  withdrawal  error  (RWB) 
anticipated  operational  occurrence.  Analyses 
of  the  RWE  were  performed  using  NRC 
approved  methods  for  the  modified  RBM 
configuration  and  setpoints.  The  results 
demonstrate  that  the  consequences  of  the 
RWE  event  are  less  severe  with  the  modified 
RBM  system  than  with  the  current 
configuration.  Therefore,  the  proposed 
change  does  not  Involve  an  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  pwviously  evaluated. 

Proposed  Change  1:  The  proposed  change 
eliminates  the  requirement  for  setdown  of  the 
flow-biased  APRM  saam  and  rod  block  trip 
setpoints  under  specified  conditions  and 
substitutes  adjustments  to  the  MCPR  and 
MAPLHGR  operating  limiU.  Because  the 
MCPR  and  MAPLHGR  llmiU  will  continue  to 
be  met,  no  transient  event  will  escalate  into 
a  new  or  different  type  of  accident  from  any 
accident  previously  evaluated.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

Proposed  Change  2:  Changing  the 
formulation  for  the  flow-biased  APRM  rod 
block  and  scram  trip  setpoints  does  not 
change  their  respective  functions  and  manner 
of  operation.  The  change  does  not  introduce 
a  sequence  of  events  or  introduce  a  new 
failure  mode  that  would  create  a  new  or 
diffiBrent  type  of  accident.  The  APRM  rod 
block  trip  setpoint  %vill  continue  to  block 
control  tod  withdrawal  when  core  power 
significantly  exceeds  normal  limits  and 
approaches  the  scram  level.  The  APRM 
scram  trip  setpoint  will  continue  to  initiate 
a  scram  if  the  inaeesing  power/flow 
condition  continues  beyond  the  APRM  rod 
block  setpoint.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Proposed  Change  3:  The  proposed  change 
does  not  alter  the  function  of  any  component 
or  system  other  than  the  RBM  system.  The 
changes  to  the  RBM  S3^em  have  been 
designed  to  enhance  the  reliability  and 
acctiracy  of  the  RBM  system  without 
impacting  the  degree  of  isolation  of  the  RBM 
system  from  other  plant  systems.  The 
function  of  the  RBM  system  does  not  change. 
The  change  does  not  involve  a  new  sequence 
of  events  or  the  introduction  of  a  new  failure 
mode  that  could  create  a  new  or  different 
kind  of  accident.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
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new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  result  in 
■  significant  reduction  in  a  margin  of  safety. 

Proposed  Change  1:  The  changes  in  the 
operating  limits  will  maintain  the  existing 
ooargin  to  safety  limits.  The  new  adfustments 
impose  thermal  limit  restrictions  such  that 
the  consequences  of  anticipated  operational 
occurrences  are  no  more  severe  than  the  most 
limiting  conditions  with  the  current 
Technical  Specifications  with  the  flow- 
hiased  APRM  scram  and  rod  block  setpoint 
setdown  provisions.  The  flow  and  power 
adjustment  factors  were  determined  using 
NRC  approved  methods  and  satisfy  the  same 
NRC  approved  criteria  met  by  analyses 
assiuaing  setdown  of  the  flow-biased  APRM 
scram  and  rod  block  setpoints.  The  impact  of 
eliminating  the  setdown  requirements  on  the 
LOCA  response  has  been  evaluated  at  low 
flow  conditions  and  all  10  CFR  50.46  and  10 
CFR  50,  Appendix  K  criteria  have  been  met. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
ofsafiety. 

Proposed  CSiange  2:  The  APRM  rod  block 
trip  setpoint  will  continue  to  block  control 
rod  witndrawal  when  core  power 
significantly  exceeds  normal  limits  and 
approaches  the  scram  level.  The  APRM 
scram  trip  setpoint  will  continue  to  initiate 
a  scram  if  the  increasing  power/flow 
condition  continues  beyond  the  APRM  rod 
block  setpoint.  Operation  in  the  new 
expanded  operating  domain  has  been 
analyzed  by  General  Electric  and  sufficient 
margin  to  design  limits  exist.  Therefore,  the 
pn^iosed  change  does  not  involve  a 
reduction  in  the  margin  of  safety. 

Proposed  Qiange  3:  The  proposed  change 
revises  the  setpoints  for  the  RBM  system 
which  is  solely  designed  to  mitigate  the 
consequences  of  the  RWE  event.  The  RBM 
setpoint  is  being  changed  fnan  a  flow  biased 
equation  to  3  discrete  power  dependent 
setpoints.  Analyses  of  the  RWE  event  are 
used  to  derive  the  setpoints  such  that  the 
safety  limit  few  the  mlntminn  critical  power 
ratio  (MCPR)  will  not  be  challenged.  By  an 
appropriate  selection  of  the  setpoints,  the 
RWE  will  not  be  the  limiting  event  and  will 
not  determine  the  operating  limit  MCPR.  In 
this  respect,  the  RBM  setpoints  are 
dependent  upon  the  operating  limit  MCPR 
values  which  depend  on  the  cycle-specific 
conditions.  For  this  reason,  the  proposed 
change  also  identifies  that  these  setpoints  are 
specified  in  the  COLR.  The  COLR  is  prepared 
based  on  the  results  of  analyses  using  NRC 
approved  methods  as  required  by  Technical 
Specification  requirements  for  the  COLR.  The 
operating  limit  MCPR  maintains  the  margin 
of  safiaty  for  this  thermal  limit.  Thus,  the 
proposed  diange  does  not  involve  a 
reduction  in  mai;dn  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publicaticms 


Section,  State  Library  of  Pennsylvania. 
(REGICH4AL  DEPOSITORY)  EducaUon 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
HarrisbuTg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  VJ>.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docketo  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  YorkConnty, 
Pennsylvania 

Date  of  application  for  amendments: 
May  25, 1993 

Description  of  amendment  request: 
The  licensee  proposes  to  make  several 
administrative  changes  to  the  Technical 
Specifications.  The  first  change 
(licensee  technical  specification  change 
request  (TSCR)  92-06)  removes  reference 
to  the  service  platform  hoist  bom  TS 
3.10.A.4,  TS  Bases  Section  3.10  and  TS 
4.10.A.3.  The  service  platform  hoist  has 
been  removed  since  1985  and  the 
proposed  changes  update  the  TS  to 
reflect  the  removal  of  the  service 
platform  hoist.  The  second  change 
(licensee  TSCR  93-03)  corrects  a 
typographical  error  to  TS  Table  3.2.B. 
The  revision  will  reflect  the  correct 
setpoint  tolerance  (plus  or  minus  5%) 
for  the  Emergency  Transformer 
Degraded  Voltage  Inverse  Time  relays. 
The  setpoint  tolerance  was  incorrectly 
listed  as  plu8-5%  when  the  setpoint  was 
originally  incorporated  into  the  TS  by 
amendments  97  (Unit  2)  and  99  (Unit  3). 
The  third  change  (licensee  TSCR  93-04) 
clarifies  the  bases  for  the  Turbine 
Control  Valve  Fast  Closure  and  Turbine 
Stop  Valve  Closujre  scram  signal  bypass 
setpoints.  The  updated  bases  change  is 
made  to  Note  4  to  TS  Table  3.1.1  and 
to  TS  Bases  Section  3.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Licensee  proposes  that  this  application 
does  not  involve  significant  hazards 
considerations  for  the  following  reasons: 

i)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

TSCR  92-06  proposes  to  delete  references 
to  the  SOTvice  Platfiarai  Hoist  due  to  the  feet 
that  i^  has  been  physically  removed  from 


service.  Deletion  of  these  references  will 
enhance  safety  by  providing  clarity  when 
interpreting  the  Technical  Specifications. 

TSCR  93-03  proposes  to  correct  a 
typographical  error  regarding  the  setpoint 
tolerance  of  the  Emergency  Transformer 
Degraded  Voltage  Relay.  Conectton  of  this 
typographical  error  will  enhance  safety  by 
elimijiating  confusion  in  interpreting  the 
Technical  Specifications. 

TSCR  93-04  proposes  to  change  the  basis, 
based  on  GE  SIL  423,  for  which  the  bypass 
setpoint  for  the  Turbine  Stop  Valve  Closure 
and  the  Control  Valve  Fact  Closure  scram 
signals  are  established. 

Because  the  above  proposed  changes  are 
administrative  in  nature,  they  do  not  affect 
the  initial  conditions  or  precursors  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
Section  14.  These  changes  do  not  decrease 
the  effiectiveness  of  equipment  relied  upon  to 
mitigate  the  previously  evaluated  accidents. 

Therefore,  there  is  no  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

ii)  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  make  any 
physical  changes  to  the  plant  or  changes  to 
operating  procedures.  Therefore, 
implementation  of  the  proposed  changes  will 
not  affect  the  design  function  or 
configuration  of  any  component  or  introduce 
any  new  operating  scenarios  or  bilure  modes 
or  accident  initiation. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difiiBrent 
kind  of  accident  from  any  previously 
evaluated. 

ill)  The  proposed  change  does  not  Involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  are  intended  to  provide 
clarification  or  eliminate  confusion  when 
interpreting  the  Technical  Specifications. 
The  proposed  changes  do  not  adversely  affect 
the  assumptions  or  sequences  of  events  used 
in  any  accident  analysis. 

Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  any  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Wahiut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Haitisburg,  Pennsylvania  17105. 

Attorney  for  licensee:].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NBC  Project  Director:  Charles  L 
MiUer 
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Poww  Aathorily  of  tlM  Stat*  ofNew 
York.  Dockat  N*.  S9-333.  }taam  A. 
FitzPatrkk  Nmdmr  P»w«r  Plaat. 
Onvego  Cmmty,  New  Yark 

Date  of  amendment  request:  June  28, 

1993 
Description  of  amendment  request: 

The  proposed  change  would  add  a 
footnote  to  Technical  Specification  (TS) 
4.7. A.2.f  to  indicate  that  a  Type  A,  B.  or 
C  test  is  not  required  following  the 
replacement  of  piping  and  welds  in  the 
Core  Spray  System  miniraum  flow  lines 
during  the  1993  maintenance  outage. 
Replacement  of  sections  of  these  lines  is 
necessary  because  wall  thinning  was 
discovered  during  the  1992  refueling 
outage.  The  licensee  has  proposed  to 
implement  an  alternate  inspection 
program  in  lieu  of  a  Type  A.  B.  or  C  test 
currently  required  by  the  TSs  and  10 
CFR  Part  50.  Appendix  J,  Section  IV.A. 
The  licensee  submitted  a  request  for  an 
exemption  from  this  reqmrement  of  10 
CFR  Part  50,  Appendix  J,  concurrent 
with  the  request  for  am«idment  of  the 
TSs. 

Basis  for  proposed  no  significar.t 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  the  proposed  changes  would  not: 

<1.  involve  a  significant  increase  in  the 
probability  of  an  accident  or  consequence 
previously  evaluated.  The  proposed  charge 
would  allow  for  the  replacement  of  piping 
and  welds  which  constitute  the  Core  Spray 
System  minimum  flow  lines  (32-W23-152- 
7A,  B),  without  performing  a  leakage  test  as 
required  by  Technical  Specificahons.  This 
replacement  will  improve  the  structural 
capability  of  the  Core  Spray  System  by  use 
of  improved  materials.  [Performance  of] 
100%  radiography,  system  leakage  test,  and 
sur&ce  examinations  on  the  new  welds 
forming  a  portion  of  the  primary  containment 
boundary  will  assure  structural  integrity  of 
the  new  %velds  and  the  lack  of  any  flaws 
through  which  a  leakage  path  could  develop. 
Since  the  structural  integrity  of  the 
containment  pressure  boundary  tlirough 
these  new  welds  are  assured,  the  probability 
of  occurrence  or  consequences  of  any 
accident  previously  evaluated  is  not 
signiHcantly  increased. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated.  Not  performing  an 
ILRT  (integrated  leak  rate  test]  during  the  Fall 
1993  maintenance  outage  cannot  initiate  any 
tj-pe  of  accident.  The  replacement  of  piping 
and  welds  which  constitute  the  Gore  Spray 
System  minimum  flow  lines  (32-W23-152- 
"X.Bl  improves  the  Core  Spray  System 
structural  capability.  Using  the  improved 


material  for  this  piping  reduces  the 
probability  of  cavitation  induced  pitting  in 
the  future.  The  planned  compensatory 
measurea  provide  assurance  of  the  structural 
and  leak  integrity  of  the  piping.  Since  the 
structural  integrity  of  the  containment 
pressure  boundary  through  these  welds  are 
assured,  no  change  is  made  to  the  possibility 
of  a  new  kind  of  accident  from  thoee 
previously  evaluated. 

3.  involve  a  significant  reduction  in  the 
margin  of  safaty.  Performance  of  100% 
radiography,  surface  examinations,  and  a 
system  leakage  test,  in  lieu  of  a  pneumatic 
leak  rate  test  on  the  new  welds,  b 
conservative.  These  examinations  assure  the 
structural  integrity  of  the  new  welds  and  the 
lack  of  any  flaws  through  which  a  leakage 
path  could  develop.  In  combination,  tliese 
examinations  ensure  zero  leakage  through  the 
new  welds.  The  construction  code  (ANSI  B- 
31.1-1967)  allows  for  100%  radiograph  as  an 
alternate  to  leakage  testing  when  such  testing 
is  not  practicable.  There  is  no  reduction  of 
any  margin  of  safety. 

The  ^4RC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Southern  Nuclear  Operating  Company. 
Inc.,  Docket  Noa.  50-34S  and  50-3«4. 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2.  Houston  County,  Alabama 

Date  of  amendments  request:  March 
4, 1993,  as  supplemented  June  29. 1993 

Description  of  amendments  request: 
The  requested  amendment  would  (1) 
delete  tne  references  to  diesel  generator 
2C  from  Technical  Specifications  (TS) 
3/4.8.1.1  and  3/4.8.1.2;  (2)  revise  the 
diesel  generator  test  schedule  based 
upon  the  Nuclear  Management  and 
Resources  Council  (NUMARC)  guidance 
for  determining  the  number  of  allowable 
failures  and  valid  demands;(3)  delete 
600  volt  load  centers  ]  and  H  as  listed 
in  TS  3/4.8.2;  and(4)  revise  the 
requirements  of  TS  6.9.1.12  for  the 
Annual  Diesel  Generator  Reliability 
Report;  and  (5)  revise  TS  6.8.1  to 
include  a  reference  to  the  document  that 
provides  the  testing,  maintenance,  and 
procurement  requirements  applicable  to 
the  2C  diesel  generator  and  to  include 
a  requirement  to  inform  the  NRC  if  the 
2C  diesel  generator  is  out  of  service  for 
mora  than  10  days. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  to  the  electrical     . 
system  technical  specifications  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  elimination  of 
diesel  generator  2C  as  an  emergency  power 
source  will  not  impact  the  remaining  four 
EOGa  ability  to  supply  all  shutdown  loads 
during  the  worst  case  design  basis  accident 
with  LOSP  (loss  of  offsite  power!.  The 
revised  testing  schedule  will  provide 
asssurance  that  individual  EDGs  are 
maintained  in  a  high  degree  of  reliability  and 
that  the  calculated  imit  reliability  is  within 
the  limits  required  by  the  SBO  rule. 

(2)  The  prop>osed  changes  will  not  create 
the  possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated.  No  new  failure  mechanisms  are 
being  introduced  which  could  create  a  new 
or  different  accident  than  those  previously 
evaluated.  All  equipment  required  to 
complete  a  safe  unit  shutdown  following  a 
design  basis  event  will  continue  to  receive 
emergency  electrical  power  should  a  total 
loss  of  ofbite  power  occur. 

(3)  The  proposed  changes  do  not  involve 

.  a  significa  It  reduction  in  a  margin  of  safety. 
The  emergoncy  electrical  power  system's     'y 
ability  to  cope  with  the  worst  case  design 
event,  considering  a  single  failure,  is 
unaffected  by  the  proposed  technical 
specification  cJianges.  The  minor  increase  in 
electrical  loading  on  the  remaining  train  B 
EDGs.  as  a  result  of  the  designation  of  DG  20 
as  the  SBO  AAC,  will  not  exceed  the  rated 
capacity  of  the  EDGs.  The  assumptions  used 
in  the  analyses  of  the  design  basis  events  will 
not  be  Impacted  by  the  proposed  elimination 
of  DG  2C.  The  revised  test  schedule  is 
consistent  with  the  SBO  rule's  goal  of 
enhanced  EDG  reliability. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocotion:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan.  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller, 
m,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306, 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201 

NRC  Project  Director:  S.  Singh  Bajwa 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virpnia 

Date  of  amendment  request:  March 
15, 1993.  resubmitted  April  21. 1993 
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Description  of  amendment  request: 
The  proposed  amendments  to  the 
Technical  Specifications  (TS)  would 
permit  use  of  the  two  new  Main  Control 
Room  and  Emergency  Switchgear  Room 
(ESGR)  Air  Conditioning  System 
chillers  to  meet  the  Limiting  Condition 
for  Operation  and  establish  an  allowed 
time  period  to  restore  a  chiller  to 
operable  status  when  two  of  the 
required  three  chillers  become 
inoperable.  An  action  statement  is  being 
added  to  allow  one  hour  to  restore  one 
of  two  inoperable  chillers  to  operable, 
when  two  of  the  three  required  chillers 
become  inoperable,  prior  to  shutting 
down  both  Surry  units.  Since  the  Air 
HandUng  Units  (AHU)  associated  with 
the  chiller  system  have  been  returned  to 
100%  capacity,  the  associated  fire  watch 
is  no  longer  necessary  in  the  ESGRs, 
thus  the  Basis  section  of  the  TS  is  being 
revised  to  delete  the  required  fire  watch 
in  the  ESGRs.  Defined  words  are  being 
capitalized  throughout  TS  Section  3.23 
and  system  names  are  being  capitalized 
and  acronyms  are  being  spelled  out  for 
consistency 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below.  The  proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
prol>ability  of  occuirence  or  consequences  of 
an  accident  previously  evaluated. 

The  Main  Control  Room  and  Emei^ency 
Switchgear  Room  Air  Ckinditioning  System  is 
not  involved  in  the  initiation  of  any 
previously  evaluated  accidents.  Therefore, 
the  probability  of  such  accidents  is  not 
affected.  The  requirement  to  have  three 
chillers  operable  whenever  either  unit  is 
above  Cold  Shutdown  is  being  maintained. 
Any  three  operable  chillers,  powered  from 
three  of  the  four  emergency  buses  with  one 
of  the  chillers  capable  of  being  powered  from 
the  fourth  emergency  bus,  will  continue  to 
provide  equivalent  capacity  and  redundancy 
to  remove  the  heat  load  during  normal  and 
accident  conditions.  Providing  one  hour  to 
restore  a  second  chiller  to  operable  status 
when  there  is  only  one  operable  chiller  does 
not  change  air  conditioning  system  or 
equipment  operation.  Therefore,  the 
probability  of  occuirence  and  the 
consequence  of  an  accident  previously 
evaluated  is  not  increased. 

Elimination  of  the  fire  watch  in  the 
emeigency  switchgear  rooms  does  not  affect 
the  ivobability  <a  consequences  of  any 
previously  analyzed  accident.  The  firewatch 
was  an  interim  measure  pending  completion 
of  the  AHU  upgrade  restoring  air  handling 
capacity  to  ori^al  design.  The  AHU 
modifications  are  cranplete  and  the  interim 
firewatch  is  no  longer  necessary.  Therefore, 
the  fire  watch  has  no  impact  on  the 
probaUlity  of  oocunence  or  consequences  of 
an  acddeoL  The  administrative  changes  do 


not  impact  plant  operation  or  system  design. 
Thus,  the  consequences  of  an  accident  are 
not  being  affected  by  this  change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  new  failure  modes  or  accident 
precursors.  Eliminating  the  specific  chiller 
identification  from  the  operability 
requirements  does  not  create  any  new  or 
different  kind  of  accident  scenarios. 
Operation  of  the  Main  Control  Room  and 
Emergency  Switchgear  Room  Air 
Conditioning  System  does  not  change. 
Providing  one  hour  to  restore  a  second  chiller 
to  operable  status  when  there  is  only  one 
operable  chiller  does  not  change  air 
conditioning  system  or  equipment  operation. 

Elimination  of  the  fire  watch  in  the 
Emergency  Switchgear  Rooms  does  not  create 
any  new  or  different  kind  of  accident 
scenario.  The  air  handling  capacity  in  the 
Main  Control  and  Emergency  Switchgear 
Rooms  has  been  restored  to  original  design 
capacity.  Therefore,  the  interim  fuvwatch  is 
unnecessary  for  Appendix  R  considerations. 
The  administrative  changes  do  not  impact 
plant  operation  or  system  design.  Therefore, 
no  new  or  different  kind  of  accident  is  being 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  revised  Technical  Spepification 
maintains  the  required  capacity  and 
redundancy  in  the  Main  Control  Room  and 
Emergency  Switchgear  Room  Air 
Conditioning  System  to  ensure  sufficient  heat 
removal  during  normal  and  accident 
conditions.  Providing  one  hour  to  restore  a 
second  chiller  to  operable  status  when  there 
is  only  one  operable  chiller  does  not 
significantly  reduce  the  margin  of  safety. 

The  air  handling  capacity  in  the  Main 
Control  Room  and  Emergency  Switchgear 
Room  has  been  restored  to  original  design 
capacity.  Therefore,  the  interim  firewatch  is 
unnecessary  for  Appendix  R  considerations. 
The  administrative  changes  do  not  impact 
plant  operation  or  system  design.  Therefore, 
the  margin  of  safety  as  defined  in  any 
Technical  Specification  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street.  Richmond.  Virginia  23219 

NBC  Project  Director:  Herbert  N. 
Beriu>w 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50*305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  February 
23. 1993 

Description  of  amendment  request: 
This  amendment  would  revise  tne 
Technical  Specifications  (TS)  in  Section 
3.5,  "Instrumentation  System,"  Table 
3.5-6,  "Instrumentation  Operating 
Conditions  for  Indication,"  and  Table 
4.4-1,  "Minimum  Frequencies  for 
Checks,  Calibrations  and  Test  of 
Instrument  Channels."  The  proposed 
amendment  would  add  operability  and 
surveillance  requirements  for  the  reactor 
vessel  level  indication  and  core  exit 
thermocouple  instrumentation  installed 
at  Kewaimee  in  1987  as  part  of  the 
instrumentation  to  detect  inadequate 
core  cooling.  Similar  additions  are 
proposed  for  the  wide  range  steam 
generator  level  instrumentation 
upgraded  in  1992.  Administrative 
changes  are  also  being  proposed  dealing 
with  format  and  typographical 
inconsistencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staff's  review  is  presented  below: 

The  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  are  consistent  with 
the  guidance  provided  in  NRC  Generic 
Letter  83-37.  Specifically,  surveillance 
requirements,  limiting  conditions  for 
operation,  and  required  actions  are 
provided  for  the  instrumentation.  These 
new  specifications  help  to  ensure 
instrument  reliability  and  availability, 
and  add  restrictions  not  presently 
included  in  the  TS.  The  other  proposed 
changes  are  administrative  in  nature. 
Hence,  the  probability  or  consequences 
of  an  accident  previously  evaluated 
would  not  be  increased. 

The  proposed  changes  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  would  not  alter 
the  plant  configuration,  operating  set 
points  or  overall  plant  performance. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  frx>m  any 
accident  previously  evaluated  would 
not  be  created. 

The  proposed  changes  would  not 
involve  a  significant  reduction  in  the 
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margin  of  sa£aty.  ThB  proposed  changes 
include  enhancements  to  the 
specifications  and  additional  controls 
and  limitations.  Hence,  overall  plant 
safety  would  be  enhanced,  and  the 
margin  of  safety  would  not  be  reduced. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratioe. 

Local  Pubih  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  bcensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497.  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director  John  N. 
Hannon. 

WisconsiB  PaUic  Serrice  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  4, 

1993 

Description't^  amendment  reauest: 
This  proposed  amendment  would 
remove  Uie  Radiological  Effluent 
Technical  Spedficaticxis  (RETS)  from 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications.  This 
proposed  amendment  is  in  accordance 
with  the  Nuclear  Regulatory 
Commissitxi's  (NRC)  Generic  Letter  89- 
01,  "Implementation  of  Programmatic 
Controls  for  Radiological  Effluent 
Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Ofisite  Dose  Calculation 
Manual  or  the  Process  Control 
Program."  dated  January  31, 1989. 
Generic  Letter  89^1  summarizes  the 
results  of  the  NRCs  study  of  the  RETS 
as  it  relates  to  the  Commission's  Interim 
Policy  Statement  on  Technical 
Specification  Imprav«nents. 

Basis  for  proposed  no  significant 
hazards  consideration  detemnttotion: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  change  does  not 
in .olve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
relocating  the  Radiological  Eifiuent 
Technical  Specifications  (RETS)  to  the 
O^ite  Dose  Calculation  Manual 
(ODCM)  or  the  Process  Control  Program 


(PCP)  is  strictly  an  administrative 
change  that  does  not  reduce  or  modify 
any  existing  safety  requirement  or 
procedure. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  difierent  kind 
of  accident  from  an  accident  previously 
evaluated  because  no  new  accident 
scenario  is  created  and  no  previously 
evaluated  accident  scenario  is  changed 
by  relocating  procedmal  requirements 
from  one  controlled  document  to 
another. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  sdiety  because  no 
modification  of  any  plant  structure, 
system,  component,  or  operating 
procedure  is  associated  with  this 
administrative  change,  so  all  safety 
margins  remain  unchanged. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq.,  Foley  and  Lardner.  P.  O. 
Box  1497,  Madison.  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N. 
Hannon. 

Wisconsin  Public  Serrke  Corporati<m, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  5. 
1993 

.   Description  of  amendment  request: 
The  proposed  amendment  would 
change  iha  Kewaunee  Nuclear  Power 
Plant  (KNPP)  Technical  Specifications 
to  satisfy  commitments  made  by  the 
licensee  regarding  NRC  Generic  Letter 
90-06.  This  letter  deals  with  Generic 
Issue  70  and  Generic  Issue  94,  which 
focus  on  power-operated  relief  valve 
and  block  valve  reliability  and 
additional  low-temperature 
overpressure  protection.  The  proposed 
amendment  includes  restrictions  on  the 
restart  of  an  inactive  reactor  coolant 
pump,  modifications  to  the  limiting 
conditions  for  operation  of  the 
pressurizer  power-operated  relief  valves 
(PORVs)  and  associated  block  valves, 
modifications  to  the  limiting  conditions 
for  operation  for  reactor  coolant 
temperature  and  pressure,  and 
provisions  to  ensure  that  adequate  low- 
temperature  overpressure  protection 
(LTOP)  is  available.  This  amendmmt 
request  supersedes  the  amendment 


request  on  the  sanae  subject  that  was 
submitted  on  May  9. 1991,  and 
supplemented  on  June  26, 1991  and  July 
24, 1992.  The  previous  amendment 
request  was  noticed  on  July  24. 1991  (56 
FR  33962). 

Basis  for  proposed  na  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(a)  Reactor  coolant  pump  starting 
prohibitions 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  %irill  not: 

1)  involve  a  significant  increase  in  the 
probability  m  consequences  of  an  accident 
previously  evaluated. 

LTOP  is  required  in  pressurizad  water 
reactors  to  provide  protection  against  brittle 
fracture  of  the  reactor  pressure  vessel.  The  ■ 
licensing  basis  of  the  KNPP  LTOP  system 
asstunes  that  the  maximum  temperature 
difference  between  the  secondary  tide  heat 
sink  and  the  reactor  coolant  system  cold  leg 
will  be  less  than  or  equal  to  100°F  when  a 
reactor  coolant  pump  is  started.  This 
proposed  TS  provides  an  additional  control 
to  ensure  that  the  licensing  basis  of  the  LTOP 
system  is  satisfied.  Consequently,  this 
proposed  TS  provides  increased  assurance 
that  the  KNPP  Appendix  G  pressure- 
temperature  limits  (proposed  Figure  TS  3.1- 
4)  will  not  be  exceeded  due  to  an  energy 
input  event.  Therefore,  this  proposed  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2)  create  the  possibility  of  a  new  or 
difierent  type  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 
provides  an  additional  restriction  to  assure 
that  the  design  basis  of  the  KNPP  LTOP 
system  is  met.  Therefore,  the  proposed  TS 
change  would  not  allow  the  KNPP  to  operate 
outside  of  its  design  basis. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

This  proposed  TS  change  will  not  reduce 
the  margin  of  safety.  Rather,  the  proposed 
change  provides  an  additional  admioistrative 
control  to  ensure  plant  operation  remains 
within  the  design  basis  of  the  LTOP  system. 
Consequently,  the  likelihood  of  the  KNPP 
experiencing  a  pressure  transient  due  to  an 
energy  input  event  that  challenges  the  LTOP 
system  and  the  Appendix  G  pressure/ 
temperature  limits  is  reduced. 

(b)  Modifications  to  the  limiting  conditions 
for  operation  of  the  pressurizer  PORVs  and 
associated  block  valves 

The  proposer*  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist 
The  propoMd  change  will  not: 

1)  involve  a  significant  increase  in  the 
protiability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  acadent  previously 
evaluated  will  not  be  increased  l^  this  TS 
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chauga.  The  accident  of  interest  i«  •  design- 
basis  steam  generator  tube  ruptiire  (SGTR). 
The  probability  of  a  SGTR  will  not  b« 
increased  as  a  resiilt  of  providing  an 
additiona!  administrative  oontrtiT  to  ensure 
the  availability  of  the  prsssurizer  PORVs  and 
Mock  valves. 

In  addition,  the  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  by  this  TS  change.  The  proposed 
change  provides  increased  assurance  that  the 
pressurizer  PORVs  and  block  valves  will  be 
available  to  assist  in  the  mitigation  of  a  SGTR 
and  thus  limit  th6  consequences  of  a  SGTR. 

2)  create  the  possibility  of  a  new  or 
'''fferenl  kind  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 
is  far  the  purpose  of  providing  reasonable 
assurance  that  the  pressurizer  PORVs  and 
block  valves  are  available  when  called  upon 
to  {lerCorm  a  function.  Ensuring  the 
availability  of  the  PORVs  and  block  valves 
will  not  alter  the  plant  configuration,  or  plant 
performance. 

3)  involve  a  significant  reduction  In  the 
margin  of  safety. 

The  margin  of  safety  will  not  be  reduced 
by  this  change  to  the  Technical 
Specifications.  This  TS  change  increases  the 
assurance  that  the  pressurizer  PORVs  and 
block  valves  will  be  available  wdien  called 
upon  to  perform  a  function.  Therefiore,  plant 
safety  is  enhanced  and  the  risk  to  the  health 
and  safety  of  the  public  is  reduced. 

(c)  Modifications  to  the  limiting  conditions 
for  operation  for  reactor  coolant  temperature 
and  pressiu« 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  involve  a  significant  Increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  use  of  RG  1.99  R^ulatory  Position  C2 
does  not  modify  the  reactor  coolant  system 
pressure  boundary,  nor  make  any  physical 
changes  to  the  fecility  design,  material, 
constni'.-tion  standatis,  or  tetpoints.  The 
probability  of  a  LTOP  event  occurring  is 
independent  of  the  pressure  temperature 
limits  for  the  RCS  pressure  boundary. 
Therefore,  the  probability  of  a  LTOP  event 
occurring  remains  unchanged. 

The  use  of  predicted  fluence  values 
through  the  end  of  operating  cycle  20  is 
appropriately  considered  within  the 
calcnJations  in  accordance  with  standard 
iiulustiy  methodology  previously  docketed 
under  WCAP 13227.  Revised  flux  values 
were  used  for  Cycles  16, 17,  and  18  based  on 
actual  core  reload  designs.  All  other  flux 
values  were  taken  fitnn  WCAP  12333. 

The  calculation  of  pressure  temperature 
limits  in  accordance  with  approved 
regulatory  methods  providee  assurance  that 
reactor  pressure  vessel  fracture  toughness 
requirements  are  met  and  the  integrity  of  the 
RCS  pressure  boundary  is  nt^'ntainffd. 

The  use  of  Regulatory  Position  Q2  and 
fluence  values  through  EOC  20  meet 
previously  established  criteria  far  protection 
of  the  health  and  safety  of  the  public  The 


consequences  of  a  LTOP  transient  therefore, 
remain  unchanged. 

2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  an  accident 
previously  evaluated. 

The  use  of  Regulatory  Position  C2  and 
fluence  through  EOC  20  does  not  modify  the 
reactor  coolant  system  pressure  boundary, 
nor  malw  any  phjrsical  changes  to  the  LTOP 
setpoint  or  system  design. 

Therefore,  no  new  failure  mechanisms  are 
created  that  could  create  the  possibility  of  an 
accident  of  a  new  or  different  type. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  appendix  G  pressure  temperature 
limitations  are  calculated  in  accordance  with 
regulatory  requirements  and  calculational 
limitations  specified  in  RG  1.99,  Revision  2. 
RG  1.99  is  an  acceptable  method  for 
impiementicg  the  requirements  of  10  CFR  50 
Appendices  G  and  H. 

The  revised  calculations  meet  the  NRC 
acceptance  criteria  for  the  LTOP  setpoint  and 
system  design  as  described  in  NRC  Safety 
Evaluation  Report  (SER)  dated  September  6, 
1985,  which  concluded  that  "the  spectrum  of 
postulated  pressure  transients  would  be 
mitigated...such  that  the  temperature 
pressure  limits  of  Appendix  G  to  10  CFR  50 
are  maintained." 

The  use  of  Regulatory  Position  C.2,  meets 
previously  established  criteria  for  the 
pressure  temperature  limits  for  the  LTOP 
system  and  setpoint.  Thxis,  the  margin  of 
safety  as  described  in  the  NRC  SER  is  not 
reduced. 

(d)  Operability  requirements  of  the  LTOP 
system 

The  proptosed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

LTOP  is  required  in  pressurized  water 
reactors  to  provide  protection  a^nst  brittle 
failure  of  the  reactor  pressure  vessel.  This 
proposed  TS  provides  additional 
administrative  assurance  that  LTOP  will  be 
available  to  mitigate  a  pressure  transient 
event.  The  proposed  TS  is  consistent  with 
the  design  basis  of  the  LTOP  system. 
Consequently,  this  proposed  TS  provides 
increased  assivance  that  the  KNPP  Appendix 
G  pressure/tonperature  limits  will  not  be 
exceeded  during  an  overpressure  event. 
Therefore,  this  proposed  diange  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 
is  for  the  purpose  of  providing  additional 
administrative  assurance  that  LTOP  will  be 
available  at  the  KNPP.  The  proposed  TS  is 
consistent  with  current  plant  practice 
regarding  LTOP  and  will  not  alter  the  plant 
configuration  or  performance. 

3)  involve  a  significant  reductiim  in  the 
margin  of  safety. 

This  proposed  TS  changs  will  not  reduce 
the  mai^a  of  safety.  Rather,  die  pn^xued  TS 


change  provides  an  additional  administrative 
control  to  ensure  LTOP  svailaA>ility. 
Consequently,  the  likelihood  of  a  pressure 
transient  exceeding  the  KNPP  Apoendtx  G 
pressure/temperature  limits  at  low 
temperatures  is  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NBC  Project  Director  John  N. 
Hannon. 

Previously  Published  Notices  td 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  DetarminatioB, 
and  Opportunity  For  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  cirtmmstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Public  Service  Electric  k  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  amendment  request:  June  17, 
1993 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2. 
Updated  Final  Safety  Analysis  Report 
(UFSAR),  Section  4.3  and  15.3.5, 
relative  to  single  rod  control  cluster 
assembly  (RCCA)  withdrawal  events. 
The  change  would  incorporate  a  new 
assumption  that  a  potential  single 
fiailure  in  the  rod  control  system  can 
cause  misoperation  of  a  single  or 
multiple  ROCAs  and  provides  the 
necessary  analysis  to  show  continued 
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compliance  with  General  Design 
Criterion  (GDQ  25.  As  a  result,  the 
changes  would  reclassify  the  single 
ROCA  withdrawal  event  from  a 
Condition  III  event  to  a  Condition  D 
event  This  reclassification  would 
assiune  an  increased  freouency  in  the 
occurrence  of  the  event,  but  would 
show  that  the  fuel  design  limits  would 
not  be  exceeded. 

DatB  of  publication  of  individual  notice  in 
Fedmd  legislw:  June  29. 1993  (M  FR 
34833) 

Expiration  date  of  individual  notice: 
July  29. 1993 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079. 


Notica  oflesuance  of  amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
coimection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commissicm  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  C7R  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroimiental  assessment 
unoer  the  special  drcxmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Stieat.  NW..  Washington  DC  20555,  and 


at  the  local  public  doounent  rooms  for 
the  particxilar  facilities  involved. 

Cominoawaalth  Edison  Company. 
Docket  Noe.  S0-29S  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
March  11, 1993,  as  supplemented  June 
21, 1993 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  in  accordance  with 
Generic  Letter  89-01,  "Implementation 
of  Programmatic  Controls  for 
Radiological  Efiluent  Technical 
Specifications  (RETS)  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  Relocation 
of  Procedural  Details  of  RETS  to  the 
Ofbite  Dose  Calculation  Manual 
(ODCM)  or  to  the  Process  Control 
Program  (PCP)."  The  amendments 
implement  the  Generic  Letter  by 
relocating  the  procedural  details  of  the 
current  radioactive  effluent  and 
radiological  environmental  monitoring 
program  and  solid  radioactive  waste 
program  to  the  o^te  dose  calculation 
manual  and  process  control  program, 
respectively:  and  incorporate  related 
programmatic  controls  into  the 
Administrative  Controls  section  of  the 
TS. 

Date  of  issuance:  June  29, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  146  and  134 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegiMer  April  28. 1993  (58  FR  25853) 
The  Jime  21. 1993.  submittal  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  29. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
April  30, 1993,  as  supplemented  by 
letter  dated  May  26, 1993. 

Brief  description  of  amendment:  The 
amendm«at  modifies  Technical 
Specification  3/4.8,  "Electrical  Power 
Systems."  paragraph  4.8.1.1.2.b,  to 


reflect  a  design  change  that  would 
change  the  allowable  elapsed  time  for 
the  automatic  load  sequencer  for  the 
"backup"  containment  air  recirculation 
fens  to  5  minutes  plus  or  minus  30 
seconds  from  48  seconds  plus  or  minus 
5  seconds.  The  amendment  also  makes 
two  editorial  changes  to  amend  the 
wording  of  "Backup"  to  "Second 
Contaiiunent  Redrc.  Fan"  and  add 
"First"  to  the  begiiming  of 
"Containment  Redrc.  Fan"  on  the 
previous  line. 

Date  of  issuance :]\ine  28, 1993 

Effective  date:  June  28, 1993 

Amendment  No.:  160 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specific8ti(ms. 

Date  of  initial  notice  in  Federal 
Register  May  26, 1993  (58  FR  30191) 
The  May  26, 1993  submittal  provided 
supplemental  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  U6457. 

Entergy  Operations,  Inc.,  Docket  No.   . 
50-313.  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  June  27, 
1991 

Brief  description  of  amendment:  The 
amenament  changed  Technical 
Specifications  (TS)  5.3.1.6  and  5.4.1.1  to 
increase  the  maximum  allowable 
enrichment  for  futiue  reload  fuel  from 
3.5  to  4.1  weight  percent  uranium-235 
(U-235).  TS  5.4.1.1  was  also  revised  to 
delineate  the  allowable  storage  positions 
in  the  fresh  fuel  rack.  Additionally, 
"235U"  is  corrected  to  "U-235." 

Date  of  issuance:  J\me  28, 1993 

Effective  date:  June  28, 1993 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37580) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Jime  28, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Vocation  .Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 
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Entaffgjr  Operatioaa.  Inc.,  Dockat  No. 
50>368,  Arkanaaa  Nvdaar  Ona,  Uait 
No.  2,  Popa  County,  Arkanaaa 

Date  of  application  for  amendment: 
February  24. 1993 

Brief  descriation  of  amendment:  The 
amendment  dumged  the  flow  test 
acceptance  criteria  for  a  single  pump  in 
the  high  pressure  safety  injection  (HPSI) 
system  fitnn  a  minimum  of  196  gallons- 
par-minute  (gpm)  for  each  injection  leg 
to  a  total  flow  of  570  gpm,  excluding  the 
highest  injection  leg's  flow  rate. 

Date  of  issvance:  June  28, 1993 

Effective  date:  June  28, 1993 

Amendment  No.:  148 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  31. 1993  (58  FR  16859) 
The  Commission's  related  eveluaticm  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  28, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Georpa  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  ofGeoi^,  City  of  Dalton, 
Georgia,  Docket  Noa.  5<l-321  and  50- 
366.  Edwin  L  Hatch  Nnclaar  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Data  of  application  for  amendments: 
September  2, 1992 

Brief  description  of  amendments:  The 
amendments  would  correct  the  reactor 
pressure  vessel  water  level 
corresponding  to  the  Top  of  Active  Fuel 
for  both  units.  The  correct  value  is  6 
inches  higher  than  the  value  shown  in 
TS  Figure  2.1-1  for  Unit  1  and  Figure  B 
3/4  3-1  for  Unit  2. 

Date  of  issuance:  July  1, 1993 

Effective  date:  To  be  implemented  no 
later  than  60  days  from  the  date  of 
issuance 

Amendment  Nos.:  187  and  126 

Facility  Operating  Ucense  Nos.  DFR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  14, 1993  (58  FR  19480) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  PtAlic  Document  Room 
location:  Appling  County  Public 
Ubrary.  301  Qty  Hall  Drive.  Baxley, 
Georgia  31513 


Houston  Lighting  ft  Power  Ccnnpany, 
City  PuUk  Sanrka  Board  of  San 
Antonio,  Central  Power  and  li^t 
Company,  City  of  Austin,  Taaa,  Docket 
Noa.  50-496  and  50499,  South  Taxaa 
Project,  Units  1  and  2,  Matagorda 
County,  Taxaa 

Date  of  application  for  amendment: 
April  29. 1993 

Brief  description  of  amendment 
request:  The  amendments  revise 
Technical  Specification  (TS)  Definition 
1.19,  "Offoite  Dose  Calculation 
Manual,"  TS  3.11.1.4.  "Liquid  Holdup 
Tanks."  TS  3.11.2.6.  "Gas  Storage 
Tanks,"  TS  6.9.1.4.  "Semiannual 
Radioactive  EfRuent  Release  Report." 
and  TS  6.14.  "Ofisite  Dose  CalculaUon 
Manual,"  to  extend  the  Radioactive 
Efflumt  Release  Report  submittal 
frequency  from  semiannual  to  annual  in 
accordance  with  the  revised  10  CFR 
50.36a. 
Date  of  issuance:  June  29. 1993 
Effective  date:  June  29. 1993 
Amendment  Nos.:  52  and  41 
Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Registen  May  26, 1993  (58  FR  30196) 
The  Commiijsion's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  29. 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junicv 
College.  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488. 

Indiana  Michigan  Power  Company, 
Docket  Noa.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Noa.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
May  1, 1992.  as  supplemented  June  18. 
1993. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  in  accordance  with 
the  guidance  provided  in  Generic  Letter 
(GL)  90-09.  The  changes  revise  the 
snubber  visual  inspection  surveillance 
requirements  in  Unit  1  TS  3/4.7.8,  Unit 
2  TS  3/4.7.7.  and  their  associated  bases. 
The  amendments  also  remove  the  Unit 
1  and  Unit  2  snubber  components  lists 
from  TS  Tables  3.7.4  and  3.7.9  of  Unit 
1  TS  3/4.7.8  and  Unit  2  TS  3/4.7.7. 
respectively  in  accordance  with  the 
guidance  contained  in  GL  84-13. 
Date  of  issuance:  July  9. 1993 
Effecttve  date:  July  9. 1993 
Amendment  Nos.:  173  and  156 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Ragiater  March  3. 1993  (58  FR  12281). 
The  June  18, 1993,  letter  provided 
updated  TS  pages  only  and  did  not 
change  the  original  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluaticm  dated  July  9, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palen&ke 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Maine  Atomic  Power  Company,  Docket 
No.  50-309,  Maine  Yankee  Atomic 
Power  Station,  Lincoln  County,  Maiaa 

Dote  of  application  for  amendment: 
April  7, 1993 

Brief  description  ofamendment:Th\t 
amendment  increases  the  membership 
and  quorum  requirements  of  the  Plant 
Operation  Review  Committee  (PORC).  to 
reflect  current  plant  management 
positions,  and  adds  three  analytical 
methods  to  the  Ust  of  analytical 
methods  approved  by  the  NRC  for 
determining  core  operating  limits. 

Date  of  issuance:  July  1, 1993 

Effecttve  date:  July  1. 1993 

Amendment  No.:  139 

Facility  Operating  License  No.  DHl- 
36:  Amendment  revised  the  Technioal 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  12. 1993  (58  FR  28057) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Nebraska  Public  Power  Diatrict.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  February 
25, 1992,  as  supplemented  by  letters 
dated  June  9, 1992,  and  June  14, 1993. 

Brief  description  of  amendment:  The 
amendment  clarifies  the  performance 
criteria  and  siuveillance  requirements 
for  the  Cooper  Nuclear  Station  OC 
power  systems  by  adding  new 
specifications  and  surveillance 
requirements,  and  by  reformatting,  to 
incorporate  many  features  of  the  BWR/ 
4  Standard  Technical  SpedficatJons. 

Date  of  issuance:  July  7, 1993 

Effective  date:  Within  30  days  of  tha 
date  of  issuance. 

Amendment  No.:  164 

Facility  Operating  License  No.  DPR- 
46.  AmendmMit  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
legMan  ^lne  10. 1992  (57  FR  24673). 
The  additional  infonnation  contained  in 
the  supplemental  letters  dated  June  9, 
1992.  and  June  14. 1993.  was  clarifying 
in  nature  and.  thus,  within  the  scope  of 
the  initial  notice  and  did  not  afiect  the 
staffs  proposed  no  significant  hazards 
consideration  determination. 

The  Ojmmission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  7. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305. 

Northani  Slates  Power  Company. 
Docket  No.  50-263.  Monticello  Nuclear 
Genoratijig  Plant,  Wright  Couty, 
Minnasota 

Date  of  application  for  amendment: 
December  31. 1992 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
4.13.B.l.e.  "Fire  Suppression  Water 
System."  by  changing  the  American 
Society  Ux  Testing  and  Materials 
(ASTM)  standards  which  are  to  be 
followed  when  performing  required 
sampling  and  analysis  of  the  diesel  fire 
pump  fuel  oil  supply. 

Date  of  issuance:  June  29. 1993 

Effective  date:  June  29. 1993 

Amendment  No.:  85 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
legilrter  April  28. 1993  (58  FR  25861) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  29. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  NicoUet  Mall.  Minneapolis. 
Minnesota  55401. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Defanarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Cmnpany. 
Docket  Noa.  50-277  and  50-278,  Peach 
Botlora  Atomic  Power  Station,  Unit 
Noa.  2  and  3,  York  County, 
Pennsyhrania 

Dote  of  application  for  amendments: 
February  25. 1993.  as  supplemented  by 
letter  dated  May  24. 1993 

Brief  description  of  amendments: 
These  amendments  modify  the  existing 
Limiting  Conditions  for  Operation, 
surveillance  requirements,  and  bases  to 
reflect  the  new  containment  monitoring 


system  hydrogen/oxygen  analvzers.  The 
new  analyzers  are  to  b(9  installed  in  Unit 
3  during  the  scheduled  September  1993 
refueling  outage  and  will  support  the 
Containment  Atmospheric  Dilution 
(CAD)  system  and  the  Containment 
Atmospheric  Control  (CAC)  system.  The 
new  requirements  apply  to  the  Unit  3 
TS.  The  Unit  2  TS  3.7.A.6.C  CAD 
requirements  have  been  changed  to 
eliminate  a  reference  to  "either"  reactor. 

Date  of  issuance:  July  1, 1993 

Effective  date:  As  of  startup  of  Unit  3 
following  refueling  outage  3R09. 

Amendments  Nos.:  177  and  180 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14, 1993  (58  FR  19486) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Wabut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  90-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  Coonty.  New  York 

Date  of  application  for  amendment: 
March  9. 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TSs)  to  incorporate 
editorial  changes,  correct  typographical 
errors,  and  adjust  line  spacing  and  text 
formats.  In  addition,  the  amendment 
deletes  pertinent  portions  of  the  TSs 
that  relate  to  exceptions  that  are  no 
longer  applicable.  The  amendment  does 
not  make  any  substantive  changes  to  the 
TSs. 

Date  of  issuance:  June  29, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  190 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  26, 1993  (58  FR  30198) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  29, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
Univenity  of  New  York,  Oswego,  New 
York  13126. 


Power  Authority  irf  the  State  of  New 
Yorii,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Osivego  County,  New  York 

Date  of  application  for  amendment: 
April  16. 1993 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  (TS)  4.12.F.1  to  require  a 
visual  inspection  of  all  fire  barrier 
penetration  seals  for  each  protected  area 
once  per  operating  cycle,  in  lieu  of  once 
per  1.5  years.  In  addition,  the 
modification  deletes  the  footnote  to  TS 
4.12.F.1  that  was  added  under  TS 
Amendment  No.  177.  The  amendment, 
which  allowed  a  one-time  3  month 
extension  of  the  surveillance  interval  for 
visually  inspecting  the  fire  barrier 
penetration  seals,  is  no  longer 
applicable  to  the  fecility. 

Date  of  issuance:  July  7. 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  191 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  26, 1993  (58  FR  30198) 
l^e  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  7. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Tennessee  Valley  Authority,  Docket 
No*.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  27. 1991:  supplemented 
November  6, 1992  (TS  91-09) 

Brief  description  of  amendments:  the 
amendments  incorporate  various 
changes  to  the  Technical  Spediications 
related  to  the  Containment  Gas  and 
Particulate  Radiation  Monitor  System, 
the  Containment  Purge  Air  Radiation 
Monitor  System,  and  the  switches 
associated  with  a  manual  trip  of  the 
Containment  Spray  System  and  the 
Phase  "B"  Isolation  System. 

Date  of  issuance:  June  25. 1993 

Effective  date:  June  25. 1993 

Amendment  Nos.:  Unit  1  - 168.  Unit 
2-158 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Ragisten  October  2. 1991  (56  FR  49928). 
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The  Commissicm's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  25, 1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

TU  Electric  Company,  Docket  Nbe.  50- 
445  and  50-446,  Coinanche  Peak  Steam 
Electric  SUtion.  Unit  Noa.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  requests:  May  14, 
1993. 

Brief  description  of  amendment:  The 
amendments  revised  the  Comanche 
Peak  Steam  Electric  SUtion  (CPSES), 
Units  1  and  2  Techniod  Specifications 
to  extend  the  period  for  the  removal  of 
the  operability  reqiiirements  of  the 
boron  dilution  mitigation  system. 

Date  of  issuance:  jnnB  28, 1993 

Effective  date:  Jime  28, 1993.  to  be 
implemented  nvithin  30  days  of 
issuance. 

Amendment  Nos.:  16  and  2 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Rensten  May  27, 1993  (58  FR  30827). 

No  significant  hazards  consideration 
comments  received:  No 

Ioca7  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.  O.  Box  19497.  Arlington,  Texas 
76019. 

Union  Electric  Company,  Docket  No. 
50-483,  CalUway  Planl.  Unit  1, 
Callaway  County,  Misaouri 

Date  of  application  for  amendment: 
November  10, 1992.  and  April  16, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  3.9.7  to  allow  movement 
of  the  spent  fuel  transfer  gates  over  the 
spent  fiiel  pool  during  ranieling 
activities,  fuel  handling  system 
maintenance  and  transfsr  gate  seal 
replacement 

Date  of  issuance:  June  29. 1993 

Effective  date:  June  29. 1993 

Aine/id!ment  No.;  81 

Facility  (grating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12. 1993  (S8  FR  28061) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  29, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  PubUc 


Library,  710  Court  Street,  Fulton. 
Missoxiri  65251. 

Wolf  Creek  Nuclear  OperatiBg 
Coiporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffey 
County.  Kansas 

Date  of  amendment  request: 
November  5, 1992 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  4.2.1.1  associated  with 
monitoring  and  logging  of  axial  flux 
difiiarence  (AFD).  The  change  eliminates 
the  increased  monitoring  frequency 
following  the  restoration  of  the  AFD 
monitor  alarm  and  the  increased 
monitoring  and  logging  firequency  (to 
once  per  30  minutes)  associated  with 
the  alarm  being  inoperable  for  greater 
than  24  houn. 

Date  of  issuance:  July  7, 1993 

Effective  date:  July  7, 1993 

Amendment  No.:  64 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23, 1992(57  FR 
61123).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  7, 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  Univereity, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  Univereity  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  ofReacttu-Profects  -  UU 
AW,  Office  of  Nuclear  Reactor  Regulation. 
(Doc.  93-17185  Filed  7-20-9?;  8:45  am] 
BNiJNQ  COOC  7IM-01-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Relaaee  No.  34-32633;  File  No.  SR-CBOE- 
99-441 

Self-Regulatory  Organiiatlone;  niing 
of  Proposed  Rule  Change  by  th« 
Chicago  Board  Optlona  Exchange,  Inc. 
Relating  to  Telephonea  Located  on  tha 
Floor  of  tha  Exchaitga 

July  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  7, 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 


("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  \,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Oiange 

The  CBOE  proposes  to  treat  as  a  rule 
of  the  Exchange  the  conditions 
governing  the  use  of  member-owned 
and  Exchange-owned  telephones 
located  at  equity  option  tradmg  posts  on 
the  floor  of  the  Exchange.  Hie  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puinoee  of,  and 
Statutory  Basis  tut,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  incluued  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  "Hie  CBOE  has 
prepared  simimaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  me  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  into  the  rules 
of  the  Exchange  the  conditions  recently 
imposed  by  the  Exchange  as  governing 
the  use  of  member-owned  and 
Exchange-owned  telephones  located  at 
equity  option  trading  posts  on  the  floor 
of  the  Exchange.  Exoiange  Rule  6.23 
prohibits  memben  from  establishing  or 
maintaining  any  telephone  or  other  wire 
communications  between  their  offices 
and  the  Exchange  floor,  and  it 
authorizes  the  &cchange  to  direct  the 
discontinuance  of  any  communication 
facility  terminating  on  the  Exchange 
floor.  Pursuant  to  this  Rule,  prior  to 
October  1992  the  Exchange  did  not 
permit  any  telephones  at  equity  option 
posts  on  the  trading  floor,  other  than  at 
posts  where  a  Designated  Primary 
Market-Maker  had  been  appointed,  and 
other  than  intercom  telephones 
connecting  the  floor  witn  other 
locations  within  the  Exchange,  but 
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incapabk  of  making  or  raosiying  outside 
calls. 

In  Octobar  1992.  the  Exchange 
detennined  to  modify  its  policy  to 
pennit  the  installation  of  both 
Exchange-owned  and  member-owned 
telephones  at  equity  optirai  posts  on  the 
trading  floor,  and  it  promulgated 
Infiarmation  Circular  IC92-118 
("Circular")  to  inform  the  membership 
of  this  new  policy  and  the  faea.  charges, 
and  conditions  associated  with  the  use 
of  such  telephooea.1  At  the  time  it 
issued  the  Circular,  the  Exchange 
determined  that  the  conditions 
applicable  to  the  use  of  floor  telephones 
would  not  be  treated  as  rules  of  the 
Exchange,  and  accordingly  would 
neither  impose  surveillance  obligations 
on  the  Exchange  nor  subject  members  to 
formal  disciplinary  proceedings  for 
violations.  Instead,  the  Exchange  treated 
these  conditions  as  reqtiirements  that 
would  have  to  be  satisfied  if  the 
Exchange  were  to  continue  to  permit 
telephones  to  be  located  on  the  equity 
option  trading  floor. 

Now  that  the  Exchange  has  had 
several  months  of  experience  with  floor 
telephones,  it  proposes  to  incorporate 
into  its  rules  tnose  conditions  set  forth 
in  the  Grcular  as  appljring  to  the  use  of 
telephones  at  equi^  options  trading 
posts.  Specially,  these  conditions  are 
the  fbllovring: 

1.  There  will  be  no  restrictions  on 
where  a  Member  may  call. 

2.  Floor  telephones  may  not  be  used 
to  receive  orders,  althougn  they  may  be 
used  to  provide  quotations. 

3.  Members  may  give  their  darks  their 
personal  identification  number  ("PIN") 
access  codes.  Althoxigh  both  Members 
and  clerks  may  use  the  post  telephones. 
Members  will  have  priority.  Liability  for 
all  calls  ma(to  using  a  Mambfu's  PIN 
access  code  will  be  that  of  the  Member. 

4.  Stock  darks  will  not  be  permitted 
to  esti^Uah  a  baaa  of  operations 
utilizing  post  teleiriiooes. 

5.  Members  ana  their  clerks  using  the 
telephones  consent  to  the  Exchange 
requiring  that  any  telephone  or  line  be 
subject  to  tape  recording. 

6.  The  telephones  will  be  used  for 
voice  service  only.  Data  (PC'a  fax.  etc.) 
will  remain  subject  to  Exchange  consent 
under  a  separate  prosram. 

7.  Cellular  or  portable  telephones  may 
not  be  used  on  the  trading  floor. 

8.  Telephone  headsets  may  not  be 
used  on  the  equity  options  floor. 


<  FvM  nd  dMiiM  appUcri)!*  to  Iha  UM  of 
taiapbonw  locSMd  M  ■qultjr  opUon  tnding  pMti  oo 
the  floor  of  (ha  Btckaiii  «Mn  8M  CB  Fabraapr  23, 
1993.  aid  low  la.  laas.  Sm  SacarttiM  BsdMBga 
Act  RaUaM  No.  33«a3  Otaa  IS,  198^  sa  FR  33aS0. 
and  Sacnritiaa  EM^afi  Act  Raiaaaa  Na  32S1S 
Ouna  2S,  19B3).  39  FK  39990. 


Upon  the  approval  of  theae  conditions 
ss  rules  of  the  Exchange,  the  Circular 
will  be  republished  as  a  Regulatory 
Qrcular  in  order  to  inform  members 
that  these  conditions  are  rules,  and  that 
violations  may  lead  to  disdplinary 
proceedings. 

The  Exchange  believes  it  is  now 
appropriate  to  treat  these  conditions  as 
Exchange  rules  in  order  to  be  able  to 
utilize  both  informal  and  formal 
disciplinary  proceedings  and  sanctions 
to  promote  compliance.  In  the  case  of 
the  prohibition  against  telephoned 
orders,  the  Exdumge  believes  that  it  is 
important  that  orders  be  entered 
through  properly  registered  persons  at 
member  firms  that  are  specifically 
qualified  to  do  a  public  customer 
business,  so  that  all  of  the  investor 
protection  and  safeguards  embodied  in 
Exchange  customer  protection  rules  may 
apply.  By  restricting  floor  telephones  to 
hard-wired  devices  only  and  not 
allowing  cellular,  portable  or  headset 
telephones,  the  Exchange  believes  it 
will  better  be  able  to  monitor  and 
control  telephone  usage  on  the  floor.  In 
addition,  the  Exchange  believes  that 
currently  availahle  tw:hnology  would 
not  permit  a  large  number  of  portable  or 
cellular  telephones  to  be  used  in  the 
environment  of  the  trading  floor  without 
significant  deterioration  or  interriiption 
of  service. 

The  Exchange  intends  to  police 
compliance  with  these  conditions  by 
moans  of  customary  floor  surveillance 
pncedures.  including  reliance  on 
siuveillance  by  floor  offidals  and 
Exchange  employees.  However,  the 
Exchange  does  not  intend  to  monitor  or 
record  incoming  or  outgoing  telephone 
calU.  The  Exchange  believes  that 
recoi-ding  or  monitori.ig  calls  raises 
serious  questions  of  legality  under 
Illinc  is  law,  as  well  as  other  significant 
priveay  issues.  Further,  the  Exchange 
does  lot  believe  that  it  would  be  cost 
eflective  to  monitor  what  could  well 
amoxmt  to  thousands  of  hours  of 
telephone  conversations  annually,  when 
reliance  on  customary  floor  surveillance 
procedures  and  self-polidng  by 
members  should  be  suffident  to  identify 
significant  rule  violations. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(S)  of  the 
Ad.  in  particular,  in  that  they  are 
designed  to  improve  communications  to 
and  from  the  Exchange's  equity  options 
trading  floor  in  a  manner  that  promotes 
just  and  equitable  principles  of  trade, 
perfects  the  mechanism  of  a  free  and 
open  market,  and  protects  investors  and 
the  public  interest. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 

Proposed  rule  change  will  impose  any 
urden  on  competition. 

(C)  Self-Regulatory  Organixation's      ' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solidted 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effisctivenesa  of  tfa« 
Propoaed  Rule  Change  and  Timing  Cor 
Commiaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendmenta.  all  written  statements 
with  respect  to  the  propoaed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-24  and  should  be 
submitted  by  August  11. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


» 17  CFR  200  J0-3(aMl2)  (1993). 


UMI 
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Mai^gam  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc  93-17230  Filed  7-20-93: 8:45  am) 

■LUNO  COOE  M10-«l-M 

[R«iMW«  Na  34-32631;  FN*  No.  SR-MSE- 
93-101 

Seif-ReguMory  Organlzatlone;  Order 
Granting  Accelerated  Approval  of  a 
Propoeed  Rule  Change  by  the  Midwest 
Stock  Exchange,  Inc.,  Relating  to  the 
Permanent  Approval  of  SuperMAX  and 
a  Two-Tiered  HU-SIze  Parameter  for 
SuperMAX  Isauea 

July  14, 1993. 

On  May  5. 1993,  the  Midwest  Stock 
Exchange.  Inc.  ("MSE")  i  filed  with  the 
Securities  and  Exchange  Commission 
("Qjmmission'S  a  proposed  rule  change 
(File  No.  SR-MSE-93-10)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'«  The 
purpose  of  the  proposal  is  to  establish 
the  MSE's  Super  MAX  system  on  a 
permanent  basis  and  to  amend  the 
current  SuperMAX  "fill-size" 
parameters  for  eligible  issues  by 
establishing  a  two-tiered  system  for 
SuperMAX  fills.  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on  June 
23, 1993.'  The  Commission  has  received 
no  comments  on  the  proposal.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  to  the  proposal. 

L  Description 

The  purpose  of  the  rule  change  is  to 
permanently  approve  the  Exchange's 
SupeiMAX  system  >  on  a  voluntary 
basis  and  to  raise  the  "fill  size" 
parameters  for  certain  SuperMAX  issues 
by  establishing  a  Iwo-tiered  system  for 
SuperMAX  fills.  The  two-tierad  system 
will  consist  of:  (1)  The  top  500  most 
actively  traded  issues,  which  will  have 
an  increased  fill  size  parameter  set  at 
1099  shares;  and  (2)  all  other  issues. 


«0n  July  a.  1993.  Tb*  Midwwt  Stock  Exchange 
fonaarly  chtngad  iU  nuM  to  Dm  CUcago  Stock 
Exchange.  For  purpoeee  of  convenience  and 
confiftency,  the  old  name  and  acronym  are  used  in 
thia  order. 

'•15U.S.C78s(bKl). 

*  Securitie*  Exchange  Act  Releaae  No.  32484 
(June  16. 1993).  96  FK  34112. 

*The  Bccha^ga  initially  eatabliabed  SuperMAX 
aa  a  pilot  pragram  on  May  14. 1990.  See  Securitiea 
Exchange  Act  Roletie  No.  28014  (May  14. 1990).  9S 
FR  20990  (order  q>proving  SR-MSE-90-05).  The 
Exchange  initially  aought  permanent  approval  for 
SuperMAX  in  ita  filing  SR-MSE-9»-17:  however, 
diat  raquoat  waa  held  in  abeyaaoe  while  the 
Buhanga  operated  both  the  SuperMAX  Old  the 
Enhanced  SuperMAX  pilot  prograou.  The  pilot 
pngraa  for  Enhanced  SuperMAX  exptoed  on  April 
14. 1993.  The  Exchange  did  not  *eek  paraanant 
approval  for  anhancad  SuperMAX  at  any  Una.  nor 
doea  it  aaak  panunaat  approval  hara. 


which  will  continue  at  the  current  fill 
size  parameter  of  599  shares. 

SuperMAX,  which  is  currently 
operating  as  a  pilot  program,  provides 
that  the  execution  price  of  small  agency 
market  orders  received  over  the 
Midwest  Automated  Execution  System 
(MAX)  may  be  automatically  improved 
Cram  the  consolidated  best  bid  or  offer 
according  to  certain  pre-defined  criteria. 
The  Exchange  seeks  Commission 
approval  of  SuperMAX  on  a  permanent 
basis  while  continuing  to  operate 
SuperMAX  as  a  voluntary  system,  by 
specialist,  on  a  stock  by  stock  basis. 

MAX  executes  agency  market  orders 
through  the  SuperMAX  program 
without  any  specialist  intervention 
based  upon  the  following  criteria: 

(1)  Both  buy  and  sell  orders  in  market 
quoted  with  a  minimum  variation  (Vhth 
spread  or  orders  which  do  not  meet  the 
criteria  in  2  or  3  below)  will  be  executed 
based  upon  the  consolidated  best  bid  or 
offer. 

(2)  Buy  orders  in  markets  quoted  with 
more  than  *Ath  spread  will  he  executed 
at  a  price  >/^th  better  than  the 
consolidated  best  offiar  if  (a)  an 
execution  at  the  consolidated  best  offer 
would  create  a  double  up-tick  based 
upon  the  last  sale  in  the  primary  market 
or  (b)  an  execution  at  the  consolidated 
best  offer  would  result  in  a  greater  than 
a  V^th  price  change  from  the  last  sale  in 
the  primary  market. 

(3)  Sell  orders  in  markets  quoted  with 
more  than  */fath  spread  will  be  executed 
at  a  price  ^/kth  better  than  the 
consolidated  best  bid  if  (a)  an  execution 
at  the  consolidated  best  bid  would 
create  a  double  down-tick  based  upon 
the  last  sale  in  the  primary  market  or  (b) 
an  execution  at  the  consolidated  best 
bid  would  result  in  a  greater  than  a  ^Mh 
price  change  from  the  last  sale  in  the 
primary  market. 

For  example,  the  execution  price  for 
a  market  buy  order  in  a  V-i-'/i  quoted 
market  is  as  follows: 


Tick/last  sale 

Execution  price 

♦%fc. 

—  ^ 

-      fW    a................. ...•........•...••.. 

Vfe 

▼  1'^    •••■••••■••••■*••■•■•••••••••••■••■•••• 

%  (if  In  range) 

The  execution  price  for  a  market  buy 
order  in  a  V4-%  quoted  market,  is  as 
follows: 


Tidt/lastsalo 

Execution 
pries 

*^ZZ!ZZZZZIZZZZ 
♦% 

-'A 

Dcfc/test  sals 

Execution 
pries 

_  ^ ^ ^^ 

-  %  ZZIZZZZZZZZZ 
♦% _ 

'A 

The  execution  price  for  a  market  sell 
order  in  a  V4-*A  quoted  market,  is  as 
follows: 


Tide/last  sals 

Exscution 
pries 

-  H  ZZZZ'~!"Z"Z!ZZ 
♦H 

♦Vfc 

% 

Any  eligible  order  in  a  stock  included 
in  SuperMAX  which  is  manually 
presented  at  the  specialist  post  by  a 
floor  broker  must  also  be  guaranteed  an 
execution  by  the  specialist  pursuant  to 
the  above  listed  criteria.  In  the  event 
that  a  contra  side  order  which  would 
better  a  SuperMAX  execution  is 
presented  at  the  post,  the  incoming 
order  which  is  executed  pursuant  to  the 
SuperMAX  criteria  must  oe  adjusted  to 
the  better  price. 

SuperMAX  will  operate  during  the 
trading  day  from  8:30  a.m.  (CST)  until 
the  close.  Ehiring  volatile  periods, 
individual  stocks  or  all  stocks  may  be 
removed  from  SuperMAX  with  the 
approval  of  two  members  of  the 
Committee  on  Floor  Procedure. 

In  support  of  its  request  seeking 
permanent  approval,  and  consistent 
with  the  Commission's  interest  in 
receiving  information  regarding 
SuperMAX.  the  Exchange's  Specialist 
participation  in  SuperMAX  is 
approximately  80  percent  for  the  900 
issues  traded  over  the  SuperMAX 
system,  or  about  40  percent  of  the  total 
issues  traded  on  the  Exchange.  While 
the  Exchange  cannot  provide  historical 
information  regarding  the  number  of 
times  an  execution  is  bettered  through 
SuperMAX,  there  is  never  an  instance 
where  SuperMAX  provides  an  inferior 
fill  to  a  regular  MAX  execution. 
However,  when  a  market  is  quoted  with 
a  one  quarter  point  spread,  or  more,  and 
an  execution  would  result  in  a  double 
up-tick  or  double  down-tick,  or  in  an 
execution  more  than  ^A  point  away  from 
the  last  sale,  customers  receive  price 
improvement  100%  of  the  time.4 

n.  Discussion 

The  Commission  finds  that  approval 
of  the  proposed  change  is  consistent 


*  For  example,  if  the  market  in  ABC  stock  is  v»- 
Vh  with  the  last  sale  at  %b  on  an  updcfc.  and  an 
agency  market  order  is  raoiived  to  bav  200  shares 
of  ABC  at  the  market,  the  ordar  would 
automatically  be  filled  at  %h. 
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with  Sections  6  and  llA  of  the  Act,  in 
that  it  will  promote  Just  and  equitable 
principles  of  trade,  perfect  the 
mechMiam  of  a  free  and  open  market 
and  a  national  maricet  system  and  in 
general,  further  investor  protection  and 
the  public  interest,  as  wall  facilitate  the 
practicability  of  brokers  executing 
investors'  oiders  in  the  best  market,  and 
finally,  contribute  to  the  best  execution 
of  such  orders. 

Permanent  approval  of  SuperMAX 
will  allow  for  small  agency  market 
orders  to  receive  an  execution  at  a  price 
that  may  be  better  than  the  consolidated 
best  bid  or  o^  according  to  certain 
predefined  critaiia.  The  automat^ 
execution  feature  of  SuperMAX 
provides  a  much  more  efficient  means 
of  bettering  the  execution  price  on  a 
large  volume  of  machine  delivered 
market  orders  than  manual  processing 
coxild.  The  execution  criteria  of 
SuperMAX  also  contributes  to  an 
onlerly  market  because  they  help  to 
reduce  variations  fit>m  trade  to  trade  on 
small  volume. 

By  increasing  the  fill  size  parameters 
for  SuperMAX  issues  in  the  top  500 
most  actively  traded  issues  to  1099 
shares  (while  keeping  the  fill  size  for 
other  Superi^AX  issues  at  599).  a  larger 
\miverse  of  agency  market  orders  are 
eligible  fat  SuperMAX  executions. 
Because  SupeA4AX  allows  for  small 
agency  manet  orders  to  be  guaranteed 
an  execution  at  a  price  that  is  better 
than  the  consolidated  best  bid  or  offer 
according  to  certain  pre-defined  criteria, 
this  change  wofks  to  increase  the 
number  of  agency  market  orders  that 
could  benefit  from  better  price 
executions  throu^  SuperMAX. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  oasis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  that  the  pilot 
program  xmder  which  SuperMAX  \s 
currently  operating  is  set  to  expire  on 
July  15.  ie93.«  Accelerated  approval 
will  permit  the  MSE  to  continue  using 
SuperMAX  without  interruption. 

m.  Oxichisaoa  | 

For  the  foregoing  reasons,  the 
Commission  fiads  that  the  proposed 
rule  is  consistent  Mrith  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSE  and  in  particiilar, 
Sections  6  and  llA  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2l  of  the  Act.  that  the 
proposed  rule  relating  to  the  SuperMAX 
system  be.  and  hereby  is.  approved. 


For  tha  Commission  by  the  DivisioQ  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
MarsanI  H.  McFarUnd. 
Deputy  Secntary. 
(FR  Doc  93-17291  Piled  7-20-93;  8:45  am] 


Cn Na  84-32W>;  FWe  Na  8R-NASD- 

90-61) 

S«if-Reguialory  Organiiattons;  nUng 
of  Propos«d  Rute  CtMng*  by  National 
AModation  of  Sacurttiaa  Daalars,  Incn 
RelaUng  to  Enf orcamant  of  Arbltratora' 
Ordart  Undar  tha  NASO  Coda  ol 
Artittratlon  Procadura 

July  15. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  December  2. 1993 
the  National  Association  of  Seciuitiea 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
and  amended  on  June  11, 1993 1  the 
proposed  nile  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tha  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  NASD  is  herewith  filing  a 
prop>osed  rule  change  to  Part  I.  Section 
^  1  and  Part  n.  Sections  8  and  9  of  the 
NASD  Code  of  Arbitration  Procedure 
("Code").  Below  is  the  text  of  the 

f)roposed  rule  change.  Proposed  new 
anguaga  is  in  italics,  proposed 
deletions  are  in  brackets. 

Code  of  Arbitration  Procedure 
Part  I— Administrative  Provisions 
Matters  Eligible  for  Submission 

Sec.  1.  This  Code  of  Arbitration 
Procedure  is  prescribed  and  adopted 
pursuant  to  Article  VII,  Section  1(a)(3) 
of  the  By-Laws  of  the  National 
Association  of  Secinities  Dealers.  Inc., 
(the  Association)  for  the  arbitration  of 
any  dispute,  claim  or  controversy 
arising  out  of  or  in  connection  with  the 
business  of  any  member  of  the 
Association,  or  arising  out  of  the 


•  Sw  SacuxlliM  fttcbaoci  Act  Raiaete  No.  32407 
OuiM  3. 1993).  SS  FR  325S4. 


UMI 


I  AmandiiMnt  No.  1  to  SR-NASD-«2-51  was  fil«d 
on  Fabtuary  9. 1993  to  modify  the  rule  language  of 
Section  9(al  to  Part  n  of  the  Code  of  Artdtration 
Procedure  to  delete  a  reteteoce  to  ditputss  claiming 
"wrongful  ditcharge."  Amendments  No.  2  and  3 
ware  filed  on  May  IS.  1993  and  |une  11. 1993 
respectively,  to  amend  Part  I.  Section  1  of  die  Coda 
to  clarify  the  applicability  of  the  Coda  to 
amploynMBt  related  dit{mtfls. 


employment  or  termination  of 
employment  of  associated  person(s) 
with  any  member,  with  the  exception  of 
disputes  involving  the  insurance 
business  of  any  member  which  is  also 
an  insurance  company: 

(1)  between  or  among  members: 

{2)  between  or  among  members  and 
associated  persons; 

[2]  (3)  between  or  among  members  or 
associated  persons  and  public 
customers,  or  others;  and 

(3j  (4)  between  or  among  members, 
registered  clearing  agencies  with  whidi 
the  Association  has  entered  into  an 
agreement  to  utilize  the  Association's 
arbitration  focilities  and  procedures, 
and  participants,  pledgees  or  other 
persons  using  the  facilities  of  a 
registered  clearing  agency,  as  these 
terms  are  defined  imder  the  rules  of 
such  a  registered  clearing  agency. 
•       •       •       •       • 

Part  n— Industry  and  Clearing 
Controversies 

Required  Submission 

Sec.  8.  (a)  Any  dispute,  claim  or 
controversy  eligible  for  submission 
under  Part  I  of  this  Code  between  or 
among  members  and/or  associated  ^ 
persons,  and/or  certain  others,  arising  in 
connection  with  the  business  of  such 
member(s)  or  in  connection  with  the 
activities  of  such  associated  persons(s). 
or  arising  out  of  the  employment  or 
termination  of  employment  of  such 
associated  person(s)  mth  such  member, 
shall  be  arbitrated  under  this  Code,  at 
the  instance  of: 

(1)  A  member  against  another 

(2)  A  member  against  a  person 
associated  with  a  member  or  a  person 
associated  with  a  member  against  a 
member;  and, 

(3)  A  person  associated  with  a 
member  against  a  person  associated 
with  a  member. 

(b)  Unchanged. 

Composition  of  Panels 

Sec.  9.  (a)  In  disputes  subject  to 
arbitration  that  arise  out  of  the 
employment  or  termination  of 
employment  of  an  associated  person, 
and  that  relate  exclusively  to  disputes 
involving  employment  contracts, 
promissory  notes,  or  receipt  of 
commissions,  the  panel  of  arbitrators 
shall  be  appointed  as  provided  by 
Sections  9(b)(i).  (b)(ii}  or  W  of  the  Code, 
whichever  is  applicable.  In  all  other 
disputes  arising  out  of  the  employment 
or  termination  of  employment  of  an 
associated  person,  the  panel  of 
arbitrators  shall  be  appointed  as 
provided  by  Section  13  or  19  of  the 
Code,  whichever  is  applicable. 


m](b)(i) 
provided  in 
Code,  in  all 
or  among  mi 
associated  v 
amoimt  in  c 
$30,000,  the 
appoint  a  sii 
matter  in  co 
chosen  shal 
industry.  Ui 
its  initial  fil 
Director  of  i 
panel  of  thn 
whom  shall 
industry. 

imiiilh 
between  or  i 
persons  assi 
where  the  a 
exceeds  $3C 
three  arbitn 
from  the  se( 
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((a)]  (b)  07  Except  as  otherwise 
provided  in  Section  9(a)  or  10  of  the 
Code,  in  all  arbitration  matters  between 
or  among  members  and/or  persons 
assodatra  with  members,  and  where  the 
amoimt  in  controversy  does  not  exceed 
$30,000,  the  Director  of  Arbitration  shall 
appoint  a  single  arbitrator  to  decide  the 
matter  in  controversy.  The  arbitrator 
chosen  shall  be  from  the  securities 
indxistry.  Upon  the  request  of  a  party  in 
its  initial  fiung  or  the  arbitrator,  the 
Director  of  Arbitration  shall  appoint  • 
panel  of  three  (3)  arbitrators,  all  of 
whom  shall  be  from  the  securities 
industry. 

[(b)]  (ii)  In  all  arbitration  matters 
between  or  among  members  and/or 
persons  associated  with  members  and 
where  the  amount  in  controversy 
exceeds  $30,000,  a  panel  shall  consist  of 
three  arbitrators,  all  of  whom  shall  be 
from  the  securities  industry. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  fior,  ue  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  bx  the 
proposed  rule  diange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Tlie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
.  Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
Section  1  of  Part  I  and  Sections  8  and 
9  of  Part  n  of  the  Code  to  clarify  that 
employment-related  disputes  are 
arbitraible  under  Section  8,  and  to 
provide  that  in  cases  involving 
employment  discrimination  claims  or 
claims  involving  public  policy  issues, 
the  panel  should  consist  of  a  majority  of 
public  arbitrators. 

The  NASD  is  proposing  to  amend 
Section  1  of  the  Code  to  provide  that 
disputes,  claims  or  controversies  arising 
out  of  the  employment  or  termination  of 
employment  of  an  associated  person  are 
eligible  for  submission  to  arbitration.  A 
parallel  rule  change  is  also  proposed  to 
Section  8,  which  addresses  industr}'  and 
clearing  controversies  Aat  are  reqxiired 
to  be  submitted  to  arbitration.  In 
addition ,  the  NASD  is  proposing  to 
amend  Section  1  to  clarify  that  disputes 
between  or  among  members  and 


associated  persons  are  eligible  for 
submission  to  arbitration  under  the 
Code.  These  changes  are  intended  to 
assure  that  the  arbitration  of  industry 
employment  disputes  may  be  compelled 
at  the  instance  of  one  of  the  parties  to 
the  dispute. 

The  NASD  is  also  proposing  to  amend 
Section  1  to  clarify  that  disputes 
between  or  among  associated  persons 
and  public  customers  are  eligible  for 
submission  to  arbitration. 

Section  9(a)  is  also  proposed  to  be 
amended  to  provide  that,  in  disputes 
subject  to  arbitration  that  arise  out  of  the 
emplojmfient  or  termination  of 
employment  of  an  associated  person, 
ana  that  relate  exclusively  to  disputes 
involving  employment  contracts, 
promissory  notes,  or  receipt  of 
commissions,  the  panel  of  arbitrators 
shall  be  made  up  of  industry  arbitrators 
as  provided  by  Sections  9(b)(i),  (b)(ii)  or 
10  of  the  Code.  In  all  other  instances.^ 
which  would  normally  include  claims 
of  employment  discrimination  on  the 
basis  of  age,  sex  or  race,  or  relating  to 
sexual  harassment,  the  panel  of 
arbitrators  would  be  chosen  under 
Section  13  or  19,  whichever  is 
appUcable.  This  would  result  in  a  panel 
with  a  single  public  arbitrator  or  a 
majority  of  public  arbitrators.  The 
NASD's  action  in  proposing  this  rule 
change  is  not  meant  to  indicate  that 
industry  panels  have  not  fairly  handled 
these  cases,  but  is  rather  intended  to 
recognize  the  public  policy  implications 
of  such  cases. 

The  proposed  rule  change  to  Sections 
1  and  8  was  prompted  by  a  decision  of 
the  California  Court  of  Appeals,  Higgins 
V.  The  Superior  Court  of  Los  Angeles 
County.  (Cal.  App.  Oct.  8, 1991).  review 
denied  and  decision  ordered  not 
officially  published,  1  Cal.Rptr.  2d  57 
(1992),  in  which  the  coiul  held  that  the 
NASD's  Section  8  language  did  not 
cover  employment  disputes,  but  only 
covered  disputes  arising  out  of  or  in 
connection  with  business  transactions. 
The  court  distinguished  prior  case 
precedent,  including  Gilmer  v. 
Interstate/Johnson  Lane  Corp.,  500  U.S. 

,  111  S.  Ct  1647. 114  L.Ed  2d  26 

(1991),  which  compelled  arbitration  of 
an  age  discrimination  claim  before  the 
New  York  Stock  Exchange  (NYSE).  The 
court  found  dispositive  the  difference 
between  the  language  of  Section  8  and 
the  NYSE  rule  governing  industry 
disputes.  NYSE  Rule  347  requires 


2  The  NASD  clariflad  in  Amendmant  No.  1  to  the 
propoMd  rule  c±iange  that  where  a  claim  of 
wrnnghil  discharge  contains  allegations  that  %vould 
indicate  violations  of  any  federal,  state  or  local  anU- 
discrimination  law,  the  NASO  intend*  that  such 
claim*  be  heard  by  a  panel  with  a  majority  of  public 
arbitrators. 


arbitration  of  "lajny  controversary 
between  a  registered  representative  and 
any  member  of  member  organization 
arising  out  of  the  employment  or 
termination  of  employment  of  such 
registered  representative."  The  NASD 
has  taken  the  position  that  employment 
disputes  are  arbitrable  under  Section  8, 
but  in  order  to  clear  up  any  ambiguity, 
it  is  proposing  the  changes  described 
above,  which  parallel  the  NYSE  rule 
language. 

With  regard  to  the  proposed  change  to 
Section  9(a),  securities  industry  panels 
are  currently  utiUzed  in  all  claims 
involving  the  employment  or 
termination  of  employment  of 
associated  persons.  The  staff  of  the 
NASD's  Arbitration  Department  strives 
to  select  a  balanced  panel  that  might 
include  an  arbitrator  involved  in 
management,  a  registered 
representative,  and  an  attorney  who 
devotes  a  substantial  portion  of  his  or 
her  work  effort  to  securities  industry 
clients.  On  occasion,  the  parties  will 
stipulate  to  one  or  more  public 
arbitrators  on  the  panel,  depending  on 
the  subject  matter  of  the  claim.  The 
NYSE,  by  contrast,  considers  associated 
persons  to  be  non-members,  and  thus 
requires  that  they  be  assigned  a  panel 
with  a  majority  of  public  arbitrators, 
unless  they  request  an  industry  panel.' 

The  NASD  has  determined  that  in 
certain  types  of  disputes,  involving 
employment  contracts,  promissory 
notes,  receipt  of  commissions  and 
wrongful  discharge,  the  issues  relate  to 
industry  practice  and  require  industry 
experience.  In  other  disputes,  involving 
public  policy  issues  such  as 
employment  discrimination  and  sexual 
harassment,  there  is  less  need  for  an 
industry  panel  and  the  interests  of  the 
parties  may  be  better  served  by  a  panel 
consisting  of  a  majority  of  pubUc 
arbitrations. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act.4  in  that  the  proposed  rule 
change  will  facilitate  the  arbitration 
process  in  the  public  interest. 

B.  Self-Regulatory  Organization's 
.  Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


s  See  NYSE  Rules  607(aXl)  and  632. 
415U.S.C.  780-3. 
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C.  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  ofEfiiKtivenese  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  orConunenta 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectirities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
commujiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  yrill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  11, 1993. 

For  the  Comminion,  by  the  Division  of 
Mariwt  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Mugarat  H.  McFarlaBd. 

Deputy  Secretary. 

[PR  Doc  93-17290  Filed  7-20-93;  8:45  am] 
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CniliBii  Na  34-32632;  File  No.  SR-NASD- 
90-30] 

Self-Regulatory  Organizations; 
National  Aaaodatlon  of  Socurttlea 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Changs  Rslaling  to 
Cloae-Out  Requlremsnta  for  Short 
Salea  and  an  Interpretation  on  Prompt 
Receipt  and  Delivery  of  SecuritIss 

July  14. 1993. 
I.  Introduction 

On  May  23, 1990,i  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"'  or  "Association")  submitted  a 
proposed  rule  change  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pttrsuant  to  section 
19(b)(1)  of  the  Securities  Exchunge  Act 
of  1934  ("Act")  2  and  Rule  19b-4 
thereunder.3  The  rule  change  adds 
section  71  to  the  NASD's  Uniform 
Practice  Code  ("Code")  to  set  forth  a 
new  requirement  to  close-out  short  sales 
in  Nasdaq  securities  that  meet  a  certain 
short  position  threshold.  In  addiion, 
the  profwsal  amends  the  NASD  Board  of 
Governors'  Interpretation  on  Prompt 
Receipt  and  Delivery  of  Securities 
("Interpretation")  4  to  set  forth  exiunples 
of  "bona  fide  fully  hedged"  and  "bona 
fide  folly  arbitraged"  for  the  purposes  of 
exemptions  from  various  short  sale 
requirements.  Set  out  in  the  Appendix 
to  this  Order  is  the  text  of  the  rule 
change,  as  amended.  Additions  to  the 
rule  appear  in  italics. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on  July 
16, 1990.9  The  Commission  received 
eight  letters  from  four  commentators 
addressing  the  rule  change,"  the 


<  Ob  S«pt«mbm'  11, 1M1,  (b*  NASD  submiHed 
Amendment  No.  1  to  the  proposed  rule  change.  On 
lanuary  3. 1992.  the  NASD  withdrew  Amendmeol 
No.  1  tnd  provided  subetitute  Amendment  Na  1. 
Substitute  Amendment  No.  1,  which  is  •  technical 
unendaenl,  darifiee  the  language  contained  in  the 
•xamplea  of  "bona  fide  fiiUy  he^ed"  and  "bona 
fide  fully  arbitraged"  and  stale*  that  the  examples 
provided  are  fv  illu*tratiT«  purpoacs  and  are  not 
intended  to  limil  the  NASD's  ability  to  detwmina 
the  proper  scope  of  those  terms. 

SIS  U.S.C  78«(bMl)  (19M). 

>  17  CFR  240.19b-«  (1S22). 

«  NASD  Manual,  Rule*  of  Fair  Pnctice,  Art.  m, 
Sacl.(CX:H)121S1.04. 

•  See  Securitia*  Exchange  Act  Release  No.  28192, 
^lly  10, 1990,  53  FR  28972. 

•  Letter  from  Thomas  ].  Jennings,  to  Katharine 
England.  Branch  Chief.  OTC  Ragulation,  SEC,  dated 
June  27. 1990;  Honorable  Doug  Barnard.  Jr., 
Chaiman.  Conpea*  of  the  United  State*.  House  of 
Representative*.  Commarce.  Consumer,  and 
Monetary  AOiirs  Subcoaunittae  of  the  Committee 
OB  Coverunant  Oparationa.  to  Hon.  Richard 
BraMiea.  Chairman.  SEC  dated  March  26, 1991: 
Hooorabi*  Doug  Barnard,  Jr.,  Chairman,  Congrau  of 
tha  United  Statea.  House  of  Rapr**antativa*. 
Comataroa.  Consumer,  and  Monetary  AlUrt 
Subcoaomittee  of  the  Conmilte*  on  Govenment 
Operations,  to  Jonathan  Katz,  Secretary,  SEC  dated 


substance  of  which  is  discussed  below. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

n.  Background 

In  July  1986,  the  NASD  issued  a 
report  detailing  a  study  of  short  selling 
practices  in  the  over-the-counter 
("OTC")  securities  market  ("Pollack 
Study").'  As  a  result  of 
recommendations  contained  in  the 
Pollack  Study,  the  NASD  has  taken  a 
number  of  regulatory  initiatives 
regarding  short  selling.  The  NASD  now 
requires  members  to  mark  all  sale 
transactions  either  "long"  or  "short,"* 
requires  members  to  make  an 
affirmative  determination  that  they  will 
receive  delivery  of  a  security  from  a 
customer  or  that  they  can  borrow  a 
security  on  behalf  of  a  customer  prior  to 
accepting  a  short  sale  from  a  customer,* 
requires  a  member  to  make  an 
affirmative  determination  that  it  can 
borrow  the  security  before  effecting  a 
short  sale  for  its  own  account  (certain 
transactions  in  corporate  debt  securities, 
bona  fide  market  making  activities  and 
folly  hedged  or  arbitraged  positions  are 
exempt);  ><>  imposes  mandatory  buy-in 
requirements  ror  cash  or  guaranteed 
delivery  for  Nasdaq  securities  where  the 
buyer  is  a  customer  other  than  another 
NASD  member,  upon  failure  of  a 
clearing  corporation  to  effect  delivery 
pursuant  to  a  buy-in  notice:  n  and 
requires  members  to  report,  as  of  the 
15th  of  each  month,  aggregate  short 
positions  in  all  customer  and 
proprietary  accounts  in  securities 


March  27, 1991 :  Robert  A.  Mackie.  R.A.  Mackie  * 
Co.,  Inc..  to  Lewis  Anione,  Division  of  Market 
Regulation,  SEC,  dated  November  20. 1991:  Robert 
A.  Mackie,  R.A.  Mackie  k  Co..  Inc.,  to  Kalhehne 
England.  Branch  Chief,  OTC  Regulation.  SEC.  dated 
February  16, 1992;  E.E.  Geduld,  President,  John  E. 
Herxog,  Chairman/CEO,  Herzog,  Heine,  Geduld,  to 
Katherine  England,  Branch  Chief,  OTC  Regulation. 
SEC  dated  May  6, 1992;  Robert  A.  Mackie,  Allen  a 
Co.,  Inc..  to  Katherine  England,  Branch  Chief,  OTC 
Regulation,  SEC.  dated  June  9, 1992;  and  E.E. 
Geduld;  President,  John  E.  Herxog.  Chairman/CEO, 
Herzog,  Heine,  Geduld,  to  Katherine  England, 
Branch  Chief,  OTC  Regulation  SEC  dated  August 
14, 1992. 

7 1.  Pollack.  Short-Sale  Regulation  of  Nasdaq 
Securities  (July  1966). 

•  Securities  Exchange  Act  Release  No.  23572 
(August  28, 1986),  51  FR  31865  (Saptambar  5, 
1986).  NASD  Manual  Rule*  of  Fair  Practica,  Art  m. 
Sec.  21(bKi).(CCH)  12171. 

•Securities  Exchange  Act  Releasa  No.  23572 
(August  28, 1986).  51  FR  31865  (Soptambar  5, 
1966).  NASD  Manual.  Rula*  of  Fair  Practica,  Art.  m. 
Sec.  1,  Interpretation  oftba  Board  of  Governors  on 
Prsmpt  Recwpl  and  Dalivary  of  Sacuritia*,  (CCH) 
12151.04. 

10  Securitie*  Exchange  Act  Rdaaaa  No.  28186 
Ouly  5, 1990).  55  FR  28703  (July  12. 1990). 

"  Securitie*  Exchange  Act  Ral*Ma  No.  26694 
(April  4. 1989),  54  FR  14404  (April  11, 1969).  NASD 
Manual.  Uniform  Practica  Coda,  $«:.  S«.  (CCH) 
1355a 


sectirities. 


"Securities 
(Decamb**  1. : 
1986).  NASD  1 
Sec  41.  (CCH] 

"Secnritiei 
(August  6, 19( 
providing  noti 
Securitie*  Exc 
17, 1993).  58 1 
notice  of  Ame 
contains  an  an 
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included  on  Nasdaq.  i>  In  addition,  the 
NA^has  propoeed  a  rule  change  that 
would  prohibit  short  sales  of  Nudaq/ 
National  Market  ^stem  securities  at  or 
below  the  current  Inside  bid  when  that 
bid  is  lower  than  the  previous  inside 
bid." 

In  addition  to  the  changes  mentioned 
above,  the  Pollack  Study  reconunended 
that  the  NASD  address  the  bil-to- 
deliver/fBil-to-reoeivei«  problem 
created  by  naked  short  selling.is  The 
Pollack  Study  indicated  that  the  lack  of 
an  automatic  mechanism  for  preventing 
the  build-up  of  short  positions  at 
clearing  corporations  carried  the 
potential  for  serious  problems, 
especially  in  times  of  market  stress,  i*  As 
a  result  of  the  recommendations 
contained  in  the  Pollack  Study,  the 
NASD  proposed  to  its  membership  that 
it  adopt  a  mandatory  buy-in 
requirement  for  all  transactions  that 
were  not  settled  within  a  certain 
numbers  of  days.i'  Overwhelming 
negative  comment  led  the  NASD  to 
recast  the  proposal  to  require  members 
to  close-out  short  sales  in  certain 
seciuities. 

m.  Description  of  the  Rule  Change 

New  section  71  of  the  Code  requires 
the  short  seller's  broker  to  close-out  a 
short  sale  of  specific  securities  ten  days 
after  the  normal  settlement  date  if 
delivery  of  securities  has  not  occurred 
and  an  exemption  from  the  close-out 
requirement  is  not  warranted.  Securities 
subject  to  the  close-out  requirement  are 
those  that  the  NASD  determines  have  an 
aggregate  "clearing"  short  position  of 
10.000  shares  or  more  that  equals  or 
exceeds  one  half  of  one  percent  of  the 
total  shares  outstanding.  The  NASD  will 
identify  these  securities  daily  based  on 
data  from  the  National  Securities 
Clearing  Corporation  ("NSCC")  and  will 
compile  a  "restricted  list."  *•  meaning 
that  any  subsequent  short  sale 


transaction  not  completed  by  delivery  of 
shares  within  the  prescribed  time 
frames  will  be  subject  to  mandatory 
close-out  if  a  "fail-to-deUver"  situation 
exists  ten  days  after  normal  settlement 
date. 

The  rule  appUes  to  customer  and 
proprietary  wort  sales,  but  exempts 
"bona  fide"  maricet  making  activities 
and  short  sales  in  which  the  resulting 
position  is  "bona  fide"  fully  hedged  or 
arbitraged.i"  For  example,  the  close-out 
rule  applies  if  a  brdLer-dealw  sells  a 
restricted  security  short  from  its 
proprietary  account  to  another  broker- 
dealeT  and  fails  to  deliver  the  security 
within  10  days  of  normal  settlement 
date.  The  rule  also  applies  if  the  firm 
makes  the  same  transaction  for  a 
customer. 20  However,  if  the  short  sale  is 
part  of  a  bona  fide  market  making 
transaction,  the  firm  is  exempt  fi^m  the 
close-out  requirement.  Any  short  sale  of 
a  restricted  security  that  results  in  a 
position  that  is  fully  hedged  or  fully 
arbitraged.  also  is  exempt  from  the 
mandatory  close-out  requirement. 21 

rV.  Comment  Letters 

As  noted  above,  four  commentators 
addressed  the  proposal,  three  of  whom 
were  critical  of  the  rule  change  in  some 
respect.  22  One  commentator  expressed 
concern  that  the  proposal  did  not  go  far 
enough  in  addressing  potential 
problems  associated  with  short  sales 
and  suggested  that  the  rule  should  be 
broadened  to  cover  more  seciuities  and 
apply,  without  exceptions,  when 
unsettled  trades  in  a  sectirity  exceed 
certain  nominal  thresholds.  This 
reflected  a  concern  about  widespread 
naked  short  selling  of  Nasdaq  issues  in 
violation  of  NASD  rules  that  resulted  in 
persistent  open  clearing  positions.  This 
commentator  also  expre^ed  concern 
that  the  rule  change  could  be  evaded 


"  SacuriUw  g»«-K-«B-  Act  RalMie  No.  23ess 
(DecambOT  1. 1B8S).  51  FR  44170  (DecMBbw  S. 
19S6).  NASD  Mantial,  RuIm  of  Fair  Practic«,  Art  m. 
Sac.41.(CCH)12200A. 

"  SacuritiM  Exdiange  Act  R«l«aM  No.  31003 
(August  a,  1992).  57  PR  36421  (August  13. 1992). 
providing  notica  of  ''ila  No.  SR-NASD-92-12. 
Sacuritiaa  Exchanga  Act  Raiaata  No.  31729  Qanuaiy 
17, 1993).  58  FR  5791  QaBuary  22. 1993).  providing 
notica  of  Amandmant  No.  S.  1^  propoMl  also 
contains  an  exemption  for  "qualified"  market 
makats. 

y*  In  fail-lo-ilaUvar  or  fail-to-racaiTe  tnnsactiooa 
the  normal  daaranca  and  sattlaoMBt  proces*  is 
intamiptad  bjr  a  failuia  to  aithar  racaiva  or  deliver 
the  security  in  question. 

"Pc^teckStodyatSS. 

"Id. 

>'  NASO  Notica  to  M«aibat*  B9-6«  (August  1989). 

"Nasdaq  Level  2  and  Level  3  subscriber*  with 
Workstatioas  «vill  see  a  short  sale  rastriction 
indicator  on  Ihair  Ud/ask  acnaos. 


"The  proposal  includes  guidelines  for  the  use  of 
the  exemption  from  short  sale  requirements  for 
bona  fide  fully  hedged  and  arbitraged  transactions 
provided  in  new  Section  7l  and  in  Section  2(b)  of 
the  Interpretation.  According  to  the  NASO.  the 
guidelines  are  for  illustrative  purposes  and  are  not 
intended  to  limit  :he  NASD's  ability  to  determine 
the  scope  of  the  t«nns  "bona  fide  hilly  hedged"  and 
"bona  fide  hilly  arbitr^ed."  Sea  File  No.  SR- 
NASD-90-30.  substitute  Amendment  No.  1,  filed 
January  3, 1992. 

wThe  broker-dealer  firm  that  enters  a  short  sale 
transaction  inarestiictedsacurity  oobehalf  of  a 
customer  is  obliged  to  infonn  that  customer  of  the 
mandatory  close-out  requiramant  Even  if  the 
security  is  subsequently  droppad  bom  the  restricted 
list  the  trade  must  be  closed-out  On  the  other 
hand,  if  the  security  is  placed  on  the  list  aftar  the 
trade  is  executed,  close-out  would  not  be  requited. 

SI  See  Appendix  for  examples  of  what  constitute* 
■  "bona  fide  fully  hedged"  or  "bona  fide  fully 
arbitraged"  position. 

22  The  letter  received  from  Thomas  Jennings 
supported  the  rule  dianga  and  suggaslsd  additional 
waws  in  which  the  NASD  could  limit  abusive  short 
•dling. 


easily  because  the  exemption  for  hedged 
transactions  did  not  prevent  the  investor 
fiom  later  selling  the  assets  that  hedged 
the  short  sale  transactions  and  two 
persons  could  arrange  periodic  trades  to 
cover  short  positions  temporarily. 

In  response,!!  the  NASD  stated  that 
there  are  many  reasons  why  certain 
securities  have  tmsettled  trades  at 
clearing  corporations  for  lengthy 
periods,  which  may  be  completely 
unrelated  to  short  selling,  such  as  a 
member  firm's  segregation  requiremmits 
under  Rule  15c3-3  of  the  Act."  transfer 
delays  or  some  characteristic  of  the 
security  that  prevents  delivery."  The 
NASD  concluded  that  nearly  all  stocks 
that  develop  large,  persistent  fails-to- 
deUver  conditions  at  clearing 
corporations  would  be  covered  by  the 
close-out  rule  because  the  rule  focuses 
on  persistent  rather  than  temporary  fail- 
to-deliver  situations. 

In  response  to  concerns  regarding 
possible  evasion  of  the  rule  by  selling 
assets  used  to  hedge  an  exempted  short 
position,  the  NASD  indicated  that 
hedged  positions  accounted  for  less 
than  2%  of  the  total  shares  of  reported 
short  interest  in  the  stocks  covered  by 
its  analysis.  The  NASD  further  indicated 
that  any  evasion  of  the  rule  will  be 
monitored  by  its  Market  Surveillance 
Department  and  that  violations  of  short 
sale  rules  in  the  past  have  been  the 
subject  of  disciplinary  action  by  the 
Market  Surveillance  Committee.  In 
conclusion,  the  NASD  stated  that  the 
close-out  rule  would  add  substantially 
to  the  ability  of  the  NASD  to  eliminate 
naked  short  selling  as  a  regulatory 
problem  and  would  address  the  few 
cases  in  which  the  potential  effects  of 
unsettled  trades  may  create  regulatory 
or  market  concern. 

The  remaining  commentators 
expressed  concern  that  the  exemption 
from  the  close-out  rule  for  warrant 
hedging  is  imnecessarily  restrictive.^* 


u Letter  from  John  E  Pinto.  )r..  Executive  Vice 
President,  Compliance.  NASD,  to  the  Honoral>le 
Douglas  Barnard.  Jr.,  Chairman,  Commerce, 
rjmmiiMr  ft  Monetary  Affairs  Subcommittee  of  the 
Committee  on  Government  Operations,  dated 
August  2, 1991. 

**  17  CFR  240.15C3-3  (1992), 

IS  The  NASD  undertook  an  analysis  of  the  factors 
affecting  fails-to-deliver  to  the  NSCC  and  the 
fluctuabons  in  such  fails-to-deliver.  The  NASD's 
analysis  indicated  that  when  fails-to-deliver 
develop  in  stocks  at  NSCC,  the  dominant  reasons 
are  high  average  daily  volume  and  (inversely 
related)  the  amount  of  float  in  the  security.  The 
NASD's  analysis  further  suggested  that  the 
existence  of  fails-to-deliver  at  NSCC  confirms  little 
or  nothing  about  short  sales,  unless  the  fail-to- 
deliver  condition  is  large  and  persistent 

2*The  guideline  regarding  warrants  states  that  the 
following  transaction  will  be  considered  bona  fide 
fully  hedged  and,  therefore,  exempt  from  the  close- 
out  requirement  "Short  a  security  and  long  a 

CooiijnMd 


39074 
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One  commentator  noted  that 
implementation  of  the  proposal  in  its 
present  farm  will  result  in  severely 
curtailing  a  generally  beneficial  trading 
activity  and  that  the  proper  relief  should 
allow  one  who  is  long  warrants  to  short 
a  niimber  of  common  shares  that  is 
equal  to  the  niunber  of  common  shares 
into  which  the  warrants  are  exercisable 
regardless  if  the  warrants  are  in  or  out 
of  the  money  and  would  prevent  some 
hedges  that  were  "bullish."  >'  Another 
commentator  noted  that  while  the  rule 
does  not  a^ct  bona  fide  market  making 
activity,  the  overall  effect  would  be  to 
shrink  activity  in  warrant/common 
hedging  situations  which  could 
diminish  depth  and  reduce  liquidity." 

In  response  to  these  conunents.  the 
NASD  stated  that  the  modification 
proposed  by  the  commentators  would 
oeete  a  "substantial  loophole  in  the 
rule."  w  The  NASD  believes  that  the 
transactions  envisioned  by  the 
commentators  would  enable  short 
selling  without  the  need  to  close-out 
transactions  under  the  rule.  "A  warrant 
price  near  zero  would  permit  virtually 
unlimited  short  selling,  with  no  delivery 
requirement."  so  The  NASD 
acknowledged  that  normallv  the  number 
of  shares  necessary  to  establish  a  hedge 
could  be  determined  by  calculating  a 
hedging  ratio.  The  NASD,  however, 
stated  ^at  the  reason  a  hedge  ratio  was 
not  proposed  for  the  instant  rule  change 
is  that  tne  NASD  expects  that  only  about 
80-90  securities  wiU  be  subject  to  the 
rule  on  a  given  date,  and  that  the  stocks 
that  are  subject  to  the  rule  are  for  the 
most  part  thinly-traded,  making 
calculation  of  a  hedging  ratio 
exceedingly  difficult  and  imprecise.  In 
addition,  the  NASD  stated  that  basing 
the  exemption  on  a  hedging  ratio  would 
severely  complicate  the  ability  to  surveil 
compliance  with  the  rule  and  would 
raise  the  cost  of  both  compliance  by 
member  firms  and  surveillance  by  the 
NASD.  The  NASD  stated  that  the  rule  is 
an  attempt  to  balance  the  need  to 
require  delivery  of  the  class  of  securities 
meeting  the  requirements  of  the  rule 


poiitioii  ia  wwrantt  or  righU  wfakh  ara  exarciiabU 
wilhia  90  dsyi  into  tba  ihort  Mcority.  To  th«  axtflot 
that  the  kng  wanmli  or  rights  art 'out  of  th* 
manay.'  tiMo  tba  ibort  poaltiaa  ikall  ba  axampt  up 
to  tba  oMriM  vo/iw  of  tka  ioDg  warrants  or  riglits" 
(amphasis  added). 

>7  Lalt«  fron  Robact  A.  Ktodda^  ILA.  Mackia  a 
Co..  Inc..  to  Lawis  Antooa,  DiTision  of  Markat 
Rafulatioii.  SBC  dalad  Novambar  20, 1991,  at  1. 

MBX  Gaduld.  Praaidaat.  K)bn  E.  Haiaog. 
Chaimaii/CEO,  Harsog.  HaiiM.  Gaduld,  to 
KatbariDa  Bagland.  Branch  Chiaf,  ore  Ragulation. 
SBa  dalad  ^ognat  14. 1992.  at  1. 

MLattor  tan  T.  Gnat  Canary.  Vka  PrasidanI  and 
Dspoty  Gaaaaal  Coonaal.  NASD,  to  Salwyn 
HotoiovitB.  Branch  Chiaf.  0«aMb»Counter 
■agnttton.  SEC  datad  Dacambas  9. 1992.  at  2. 


with  the  "desirable  warrant  hedging 
function."  31 

V.  DiacuasioB 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD.  Specifically, 
the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  15A(b)(6)  of 
the  Act.3>  Section  15A(b)(6)  requires,  in 
part,  that  the  rules  of  the  NASD  be 
designed  to  prevent  manipulation  of  the 
marketplace,  to  promote  just  and 
equitable  trading  rules  and  to  protect 
investora  and  the  public  interest.  As 
mentioned  in  the  Pollack  Study,  the  &il- 
to-deliver/fail-to-receive  problem  has 
the  potential  for  causing  serious 
difficulties  in  a  lengthy  bear  market. 
Where  unsettled  trades  become  extreme 
in  size,  market  mechanisms  can  be 
disrupted.  Public  customera'  reasonable 
expectations  that  their  securities  have 
been  delivered  should  be  met. 
Additionally,  naked  short  selling  can 
present  substantial  manipulative 
concerns.  While  naked  short  sellers 
must  deposit  margin  with  either  their 
broker-dealer  or  with  a  clearing 
corporation,  they  enjoy  great  leverage 
than  if  they  were  required  to  close-out 
their  short  positions  within  a  reasonable 
time  frame.  The  ability  of  naked  short 
sellers  to  employ  this  leverage  to  effect 
"bear  raids"  supports  the  NASD's 
decision  to  impose  additional  discipline 
on  naked  short  selling  via  a  close-out 
requirement.  Therefore,  the  Commission 
believes  that  the  instant  rule  change  will 
assist  in  preventing  manipulation  of 
Nasdaq  securities  mrough  excessive 
naked  short  selling.  As  originally 
recommended  in  the  Pollack  Study,  a 
buy-in  or  close-out  requirement  will  add 
to  the  stability  of  the  marketplace  by 
assuring  that  securities  are  available  to 
cover  short  positions,  especially  in 
times  of  volatility.  Such  a  requirement 
also  will  help  enhance  the  integrity  of 
the  Nasdaq  market.  In  addition,  the 
close-out  rule  may  help  to  prevent  short 
selling  abuses  that  have  the  potential  to 
harm  investon  and  the  public  interest. 

As  noted  above,  the  rule  contains  an 
exception  for  bona  fide  market  making 
transactions.  The  Commission  believes 
that  for  the  qualifier  "bona  fide"  to  have 
any  substance,  it  must  mean  more  than 
the  fsct  that  the  transactions  in  question 
ara  effected  in  a  market  making  account. 
At  a  bare  minimum,  to  qualify  for  the 
exception,  a  market  maker's  ^ort 
selling  activity  must  be  reasonably 


related  to  its  maricet  making  activities.^ 
In  addition,  the  Commission  believes 
that  a  bona  fide  maiket  maker  is  a 
broker-dealer  that  deals  on  a  regular 
basis  with  other  Imjker-dealere,  actively 
buying  and  selling  the  subject  security 
as  well  as  regularly  and  continuously 
placing  quotations  in  a  quotation 
medium  on  both  the  bid  and  ask  side  of 
the  market.M  Accordingly,  the 
Commission  expects  the  NASD  to 
monitor  closely  use  of  the  exception  for 
bcma  fide  market  making  transactions. 

The  Commission  believes  that  the 
NASD's  guidelines  for  the  warrant 
hedging  exemption  strike  an  appropriate 
balance  between  allowing  some  hedging 
without  providing  a  means  to 
undermine  the  close-out  rule.  Although 
the  warrant  hedging  guideline  may  not 
provide  the  optimal  formula  for 
matching  long  warrants  with  the  short 
vmderlying  common  stock,  the 
Commission  believes  that  the  NASD  has 
demonstrated  that  the  solution  proposed 
by  the  commentatora  may  undermine 
the  efficacy  of  the  close-out  rule  in 
warrant  hedging  transactions.  In 
addition,  the  Commission  believes  the 
NASD's  representation  that  the  use  of  an 
appropriate  "ratio"  to  determine  the 
proper  balance  between  the  short 
common  stock  and  the  long  warrants 
would  be  unduly  burdensome  on  both 
the  NASD  and  its  member  firms.  The  set 
of  securities  subject  to  the  close-out 
provision  may  change  on  a  daily  basis 
making  application  of  a  hedge  ratio 
difficult.  In  addition,  use  of  a  hedge 
ratio  would  make  surveillance  for 
compliance  with  the  rule  unnecessarily 
complicated. 

In  sum,  the  Commission  believes  that 
the  NASD's  proposal  is  a  measured  step 
in  regulating  short  sales  in  Nasdaq 
securities  and  that  the  NASD  has  struck 
an  appropriate  balance  is  designing  the 
rule  by  focussing  on  those  securities 
that  have  persistently  large,  unsettled 
short  trades.  Commentatora  urged  or 
implicitly  suggested  that  the  NASD 
either  has  gone  too  br  or  not  far  enough 
in  requiring  membera  to  close-out  open 
short  trades  as  a  means  of  reducing  large 
short  positions  in  Nasdaq  securities. 
The  Pollack  study  suggests  that  the  most 
egregious  concerns  involve  securities 


UMI 


*<M.a(l. 

MIS  U.S.C  7So-3(bNe)  (19S8). 


*>  Saa  also  Sacnritiaa  Btdianga  Act  Ralaasa  No. 
2818e  (July  S,  1990).  9S  FR  28703.  approving  Fila 
No.  SR-NASD-^e-S. 

Mln  tha  conlaxt  of  a  maikHip  case,  tba 
Commissioa  hu  stated  that,  "In  order  for  a  dealer 
to  neat  the  slatotory  dafinltian  of  nurkat  maker,  it 
must  in  {Kt  ba  wining  tecfc  to  buy  and  sell  the 
security  in  qnastian  in  the  inlar-deater  aHrket" 
(amphasis  in  tba  original).  Adams  Sacuritiaa,  Inc. 
Sacuritiaa  Excfaann  Act  RaL  Na  31971  (Mardi  9, 
1993),  S3  SEC  Dodwt  2379,  (fina  was  hdd  not  to 
be  a  market  maker  altboiMh  it  was  listed  as  a  market 
maker  in  tba  pink  sheets.) 


NASDUnifii 


iiPoUackS 

>•  The  NASI 
Commission  % 
the  efficacy  ol 
die  efCsctive  d 
Gianl  Callery, 
NASDtoKatfa 
SBC  dated  Jul 

17  The  NASI 
lulewiUbeca 
Coouiissioni 
a  Notice  to  Mi 

M17CFR2« 
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with  the  largest  persistent  short 
positions  »  and  the  NASD's  proposal  is 
designed  to  address  those  situations. 
The  Commission  expects  to  monitcv 
closely  the  effect  of  the  proposal  and 
will  review  with  the  NASD  whether 
further  modifications  are  necessary  or 
appropriate  given  that  experience.'* 

VL  Coacliuion 


Artice  QI,  Section  1  of  the  NASD  Rules  of 
Fair  Practice 

Interpretation  of  the  Board  of  Governors  on 
Prompt  Receipt  and  Delivery  of  Securities 


In  conclusion,  the  Commission 
believes  that  the  close-out  rule  approved 
herein,  is  consistent  with  the  Act.  The 
rule  will  impose  discipline  on  naked 
short  selling  and  will  assist  in 
preventing  manipulation.  Such  a 
requirement  will  thereby  strengthen  the 
integrity  of  the  Nasdaq  market. 

It  is  therefore  ordered,  Piu^uant  to 
section  19(b)(2)  of  die  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved.^' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  »• 

Margaret  IL  McFerUnd. 
Deputy  Secretary. 
Appendix 

NASD  Unifam  PrKtke  Code 

Sec.  71    Mandatory  Clote-Out  for  Short 
Sales 

A  corttract  ittvohnng  a  short  sale  in  Nasdaq 
securities  described  in  sub-paragraph  (a) 
below,  for  the  account  of  a  customer  or  for 
a  meoiber't  own  account,  which  has  not 
resulted  in  delivery  by  the  broker-dealer 
representing  the  seller  within  10  business 
days  after  the  normal  settlement  date,  must 
be  closed  by  the  broker-dealm  representing 
the  seller  by  purchasing  for  cash  or 
guaranteed  delivery  securities  of  like  kind 
and  quantity. 

(a)  This  requirement  shall  apply  to  Nasdaq 
securities,  as  published  by  the  Association, 
which  have  clearing  short  positions  of  1 0,000 
shares  or  more  and  that  are  equal  to  at  least 
one-half  (Vt)  of  one  percent  of  the  issue's 
total  shares  outstanding. 

(b)  This  mandatory  close-out  requirement 
shall  not  apply  to  bona  fide  market  making 
transactions  and  transactions  that  result  in 
bona  fide  fully  hedged  or  bona  fide  fully 
arbitraged  positions. 


>•  Pollack  Study  at  S  and  sa. 

MTba  NASD  rapraMOts  that  it  will  provide  the 
Commission  with  tiia  rasults  of  a  study  regarding 
the  efficacy  of  the  dote-out  rrile  six  months  from 
die  eifsctive  date  of  the  mle  change.  Letter  from  T. 
Giant  Callery,  Vica-Praaident  and  Ganeral  Counsel, 
NASD  to  Katharine  A.  England,  Assistant  Director, 
SBadatadIulyl4.1M3. 

>'Tha  NASD  states  dial  die  mandatory  closeH>ut 
rule  will  becoBM  affsctive  within  90  days  of 
Commission  approval  on  a  data  to  be  announced  in 
a  Notice  to  Magibers. 

M 17  CFR  20a30-3(aXl2]  (1992). 


(5)  "Bona  Fide  Fully  Hedged"  and  "Bona 
Fide  Fully  Arbitraged" 

In  detemining  the  availability  of  the 
exemption  provided  in  Section  (2)(b)  above 
and  in  Section  71  of  the  Uniform  Practice 
Code  from  short  sale  requirements  for  "bona 
fide  folly  hedged"  and  "bona  fide  fully 
arbitraged"  transactions,  the  following 
guidelines  shall  apply.  These  guidelines  are 
for  illustrative  purposes  and  are  not  intended 
to  limit  the  Association's  ability  to  determine 
the  proper  scope  of  the  terms  "bona  fide  folly 
hedged"  or  "t>ona  fide  folly  arbitraged" 
pursuant  to  this  provision,  on  a  case-by-case 
basis. 

(a)  Bona  Fide  Fully  Hedged 

The  following  transactions  shall  be 
considered  bona  fide  folly  hedged: 

1.  Short  a  security  and  long  a  convertible 
debenture,  preferred  or  other  security  which 
has  a  conversion  price  at  or  in  the  money 
and  is  convertible  within  ninety  days  into  the 
short  security. 

Example:  Long  ABCD  Company  9% 
convertible  subordinated  debentures  due 
1998.  Each  debenture  is  convertible  into 
common  at  $27.90  per  share  of  common 
equal  to  35.842  shares  of  common  per  DA 
debenture. 

•  With  the  price  of  the  ABCD  at  8^/4-9  and 
a  short  position  of  100  shares  of  ABCD  the 
short  position  would  not  be  exempt 

•  If  the  price  of  ABCD  was  $28  mth  a  short 
position  of  100  shares,  35  shares  would  be 
exempt  and  the  remaining  65  shares  would 
not  be  exempt, 

2.  Short  a  security  and  long  a  call  which 
has  a  strike  price  at  or  in  the  money  and 
which  is  exercisable  within  90  calendar  days 
into  the  underlying  short  security. 
Example:  Long  1  call  ofEFGH  144*/b)  with  a 

strike  price  of  40  expiring  within  90 
calendar  days. 

•  With  die  circumstarwes  as  above  1 00 
shares  would  be  exempt 

•  If  the  strike  price  was  50  a  short  position 
of  100  shares  would  not  be  exempt 

•  With  any  strike  price  and  the  call 
expiring  in  more  than  90  days  any  short  of 
the  common  would  not  be  exempt 

3.  Short  a  security  and  long  a  position  in 
warrants  or  rights  which  are  exercisable 
within  90  days  into  the  short  security.  To  the 
extent  that  the  long  warrants  or  rights  are 
"out  of  the  money,"  then  the  short  position 
shall  be  exempt  up  to  the  market  value  of  the 
long  warrants  or  rights. 

Example:  Long  100  warrants  oflJKL  (IJKLW: 
2V1-2V4).  Each  warrant  is  exercisable  into 
1  share  of  common  at  $2.  (IfKL:  4-4'/2). 

•  With  the  circumstaiKes  as  above  a  short 
position  of  100  shares  would  be  exempt 

•  If  the  price  of  IJKL  is  $1.50  and  the 
market  value  of  long  warrants  is  '/«,  a  short 
position  of  16  shares  vrould  be  exempt 


(b)  Bona  Fide  Fully  Arbitraged 

The  following  transactions  shall  be 
considered  bona  fide  fully  arbitraged: 

1.  Long  a  security  purchased  in  one  market 
together  with  a  short  position  from  an 
offsetting  sale  of  the  same  security  in  a 
different  market  at  as  nearly  the  same  time 
as  practicable  for  the  purpose  of  taking 
advantage  of  a  difference  in  price  in  the  2 
markets. 

Example:  Purchase  100  shares  ofEFGHon 
the  London  Stock  Exchange  and 
simultaneously  effecting  a  short  sale  of  100 
shares  ofEFGH  on  Nasdaq. 

•  Under  the  above  circumstances,  the  100 
share  short  position  ¥muld  be  exempt. 

2.  Long  a  security  which  is  without 
restriction  other  than  the  payment  of  money 
exchangeable  or  convertible  within  90 
calendar  days  of  the  purchase  into  a  second 
security  together  with  a  short  position  from 
an  off-setting  sale  of  the  second  security  at 
or  about  the  same  time  for  the  purpose  of 
taking  advantage  of  a  concurrent  disparity  in 
the  prices  of  the  2  securities. 

Example:  Long  100  shares  ofMNOP  (MSOP: 
51-51  '/*)  which  is  being  acquired  by  ORST 
Corp.  (ORST:  52V^-52Vb)  at  the  rate  of  I.IS 
shares  per  MNOP  share. 

•  If  the  exchange  is  to  take  place  within  90 
days  then  a  short  of  115  shares  of  ORST 
would  be  exempt  from  the  mandatory  buy-in. 
Also,  if  the  exchange  tras  to  take  place  at  a 
date  later  than  90  days,  all  short  positions  in 
the  above  example  would  be  subject  to  the 
mandatory  buy-in. 

(c)  The  transaction  date  of  the  short  sale 
shall  govern  when  a  fully  hedged  or  fully 
arbitraged  position  exists. 

[FR  Doc.  93-17229  Filed  7-20-93:  8:45  am) 
MUJNG  CODE  aiOI-OI-M 


[Rel.  No.  IC-19S74;  FNe  Na  812-B288] 

Th«  Equitable  Uf«  Assuranc*  Society 
of  the  United  StatM,  tt  al. 

July  14, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Equitable  Life 
Assurance  Society  of  the  United  States 
("Equitable")  and  Separate  Accoimt  A 
of  llie  Equitable  Life  Assurance  Society 
of  the  United  States  (the  "Separate 
Account"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  from 
sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  moriality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
imder  certain  group  variable  annuity 
contracts. 
FHJNG  DATE:  February  25. 1993. 
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mMma  ow  mmnumom  of  lowwai  An 
order  pendng  the  wpifiiatiQR  wiU  be 
issued  unleae  the  ComiiaBiaD  ordera  a 
heertng.  InterMted  persone  m«y  request 
a  hearing  by  wniting  to  the  Secretary  of 
the  SBC  end  serviBg  Applicants  widi  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
August  9. 1993  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certi£k:ate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  conteated. 
PrnoBS  may  request  notification  of  a 
hearing  by  wrriting  to  the  Secretary  of 
the  SEC 

AOOncSSES:  Secr^ary.  Securities  and 
Exchange  Coroinissi(Hi.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 
Applicants:  The  EquitaUe  Life 
Assurance  Society  of  the  United  States. 
787  Seventh  Avenue.  New  York.  NY 
10019.  Attn:  Mary  P.  Breen,  Vice 
President  k  Counsel. 
POR  IMVTNEfl  MfOfWATION  CONTACT: 
Wendy  Finck  Friedlander.  Senior 
Attorney,  or  Michael  V.  Wible.  Spedal 
Counsel.  f202)  272-2060.  Office  of 
Insurance  Products.  Division  of 
Investment  Management 
supnjmBnmt  mmwumom.  FoiUming 
is  a  sofflmary  of  the  application;  the 
complete  application  is  available  far  a 
fee  from  the  Commission's  Public 
Reference  Branch. 


AmpticoBt's  RepreaentatieM 

1.  Equitable  is  a  stock  life  insurance 
company  that  has  been  in  business  since 
1859.  Equitable  is  the  depositor  and 
principal  underwriter  of  the  Separate 
Account. 

2.  The  Separate  Account  was 
established  on  August  1, 1968  under 
New  York  Insurance  Law  and  is 
registered  under  the  Act  as  a  unit 
investment  trust  The  Separate  Account 
is  used  to  fund  benefits  under  group 
variable  annuity  contracts  and 
certificates,  as  well  as  individual 
variable  annuity  contracts,  issued  by 
Equitable.  The  Separate  Account  will  be 
used  to  fund  a  new  series  of  group 
variable  annuity  contracts  deigned  to 
fund  retirement  plans  that  are  qualified 
under  the  Internal  Revenue  Code  (the 
"Momentum  Plus  Contract").  The 
Separata  Account  is  divided  into 
investment  divisions,  each  of  whidi 
invests  solely  in  the  shares  of  one  of  the 
corresponding  portfolios  of  The  Hudson 
River  Trust 

3.  A  charge  of  up  to  $7.50  is  deducted 
from  a  participant's  account  value  on 
the  last  business  day  of  each  calendar 


quarter.  Equitable  has  reoerved  the  right 
to  increase  this  charge  upon  90  days 
written  notice  to  emplofars  or  olan 
truateea.  Applicants  represoit  theft  this 
charge,  on  on  annual  basis,  is  no  greater 
than  the  cost  of  administering  the 
Momentum  Plus  Contract  for  one  rear. 

4.  Equitable  will  also  assess  eeca 
Investm«)t  Division  of  the  Separate 
Accotmt  with  a  doily  asset  charge  at  an 
effective  aimual  rate  of  .25%  for 
administrative  expenses  associated  with 
the  Momentum  Plus  Contract  TMs 
charge  is  a  guaranteed  maximum  and 
cannot  be  increased  for  retirement  plans 
which  are  covered  under  the 
Momentum  Plus  Contract.  Applicants 
do  not  expect  that  the  total 
administrative  charge,  together  with  the 
quarterly  administrative  charge,  will 
exceed  the  expected  costs  of  the 
administrative  services  rendered. 

5.  A  $25  loan  set-up  fee  will  be 
deducted  from  a  participant's  account 
value  at  the  time  a  loan  is  established. 
In  addition,  a  $6  loan  recordkeeping  fee 
is  deducted  at  the  end  of  9adi  calendar 
qtiarter  during  which  a  pertidpont  had 
a  loan  outstanding.  Equitabfe  has 
reserved  the  right  to  increase  these 
charges  although  it  does  not  expect  to 
profit  from  them. 

6.  In  addition  to  offering  the 
Momentum  Phis  Contract  as  the  funding 
vehicle  to  retirement  plans.  Equitabfe 
intends  to  ofliBr  its  services  as  plan 
recordkeeper  to  defined  contrumtion 
plans  qualified  under  section  401(a)  of 
die  Internal  Revenue  Code.  The  ba^c 
plan  recordkeeping  service,  which  is  not 
option,  will  be  provided  at  an  annual 
charge  of  $300  per  plan.  The  employer 
will  be  billed  directly  for  these  services 
and  Equitabfe  will  make  no  deduction 
from  participant  acomnt  values  in  ordBt 
to  cover  these  charges.* 

7.  Equitable  proposes  to  deduct  from 
the  Separate  Account  a  daily  asset 
charge  for  mortality  and  expense  risks  at 
an  effective  annual  rote  of  1.10%  The 
charge  is  .50%  for  mortality  risks  and 
.60%  for  expense  rislcs. 

8.  Equitable  assumes  a  n^.ortality  risk 
by  its  contractual  obligation  to  continue 
to  make  annuity  payments  for  the  entire 
life  of  the  annuitant  under  guaranteed 
fixed  annuity  options  involving  life 
contingencies.  Equitable  assumes  an 
additional  mortality  risk  by  its 
contractual  guarantees  related  to 
annuity  purchase  rates.  Finally, 
Equitable  assumes  a  mortality  risk  by  its 
contractual  obligation  to  waive  the 
contingent  deferred  sales  charge  upon 
payment  of  the  death  benefit. 


<  AppUcuU  MptsMMt  thai  Dm  apyhcilian  will  be 
UModed  during  th*  Nodes  fwhoA  to  i 
repratantations. 


9.  Equit^>fe  ass«iiiiea  an  expense  riA 
becaqse  the  administrative  charges  may 
be  insaffident  to  cover  actual 
administrative  expenses.  Equitabfe 
commits  itself  throughout  the  life  of  the 
Momentum  Plus  Contract  to  pay  all 
expenses,  without  limit  as  to  amounts, 
relating  to  the  administration  of  the 
Momentum  Plus  Contract  and  the  . 
Separate  Account. 

10.  If  the  administrative  charges  and 
the  mortality  and  expense  risk  diarge 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  Equitable.  Convers^y.  if  the 
mortality  and  expense  ride  diorge 
proves  more  than  sufficient,  the  excess 
will  be  profit  to  Equitable.  Equitable 
expects  a  profit  from  the  mortality  and 
expense  risk  charge. 

11.  No  front-end  sales  charge  is 
collected  or  deducted  at  the  time 
contributions  are  made.  A  contingent 
deferred  sales  charge  v>nll  be  assessed 
against  certain  withdrawals.  The  charge 
is  (i)  6%  of  the  amount  withdravm  or, 
if  less,  (ii)  8.5%  of  contributions  made 
on  behalf  of  the  participant  for  whom 
the  withdrawal  is  made  (less  any 
contingent  deferred  sales  charges 
previously  deducted).  Under  certain 
circumstances,  a  withdrawal  charge  wdll 
not  be  assessed.  The  amounts  obtained 
from  this  charge  will  be  used  to 
reimburse  Equitable  for  sale  expenses 
including  conunisai<xis  and  other 
promotional  or  distributiim  expensea 
associated  with  printing  and 
distribution  of  proapectusee  and  soles 
Uterature.  To  the  extent  thai  the 
contingent  deferred  sales  charge  fe 
insufficient  to  cover  the  actual  costs  of 
distribution,  the  expenses  will  be  paid 
frtim  Equitable's  general  assets,  which 
will  include  profit,  if  any,  derived  from 
the  mortality  and  expense  risk  charge. 

12.  Equitabfe 's  current  practice  is  to 
deduct  a  charge  for  premium  taxes  from 
the  amount  ^plied  to  provide  an 
annuity  benefit  Equitrt>fe  has  reserved 
the  right  to  deduct  any  such  charge  from 
contributions  or  from  amounts 
withdrawn  or  surrendered.  Equitabfe 
does  not  expect  to  profit  from  this 
charge. 

Applicants'  Legal  Analysu  and 
Conditions 

1.  Sections  26(a)(2)(C)  and  27(c)(2j 
prohibit  a  registered  unit  investment 
trust  and  any  depositor  w  underwriter 
thereof  from  selhng  periodic  pa3rBient 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
qualified  trustee  or  custodian  and  held 
under  arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonabfe  amounts  os  the 
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Commission  may  prescribe,  for 
performiog  booUteeping  and  other 
administrative  services.  Applicants 
request  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  the  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  under  the  Momentum 
Plus  Contract 

2.  Applicants  state  that  they  have 
reviewied  publicly  available  information 
regarding  products  of  other  companies 
taking  into  consideration  such  factors 
as:  death  benefits;  the  existence  of 
guaranteed  annuity  purchase  rates; 
market  sector;  current  charge  levels:  the 
existence  of  charge  level  guarantees;  and 
the  manner  in  which  charges  are 
imposed.  Based  upon  this  review, 
Applicants  have  concluded  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  charges  determined 
by  industry  practice  for  comparable 
products.  Applicants  will  maintain  at 
their  principal  office,  and  make 
availwle  on  request  to  the  Commission 
or  its  staff,  a  memorandum  setting  forth 
in  detail  the  variable  annuity  products 
analyzed  and  the  methodology,  and 
results  of,  Equitable's  comparative 
review. 

3.  The  contingent  deferred  sales 
charge  may  be  insufficient  to  cover  all 
distribution  costs.  In  that  event,  if  a 
profit  is  realized  over  time  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  the  mortality  and  expense 
risk  charge  might  be  viewed  as 
providing  for  a  portion  of  these 
distribution  costs.  Notwithstanding  the 
foregoing,  Equitable  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Separate 
Account  and  investors.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandimi  which  will  be  maintained 
by  Equitable  at  its  principal  office  and 
will  be  available  on  request  to  the 
Commission  or  its  staff. 

4.  Equitable  also  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of  section 
2(a)(19)oftheAct. 

Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  herein,  the  requested 
exemptions  Erom  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  Act  meet  the 
standards  set  out  in  Section  6(c). 


Applicants  assert  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
policies  and  provisions  of  the  Act. 

For  the  Commission,  by  the  Divisioo  of 
Investment  Management,  pursuant  to 
delegated  authcnity. 
Margant  H.  McFarland. 
Deputy  Secntaty. 

(FR  Doc  93-17232  Filed  7-20-93;  8:45  am] 
aajjNQ  OOOC  MIO-M-II 

[Del.  No.  IC-1957S:  FNe  No.  t12-S444] 

Intamationai  Ufa  Invaatora  inauranca 
Co.;  Application  for  Exemption 

July  14. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  International  Life  Investors 
Insurance  Company  ("Life  Investors"), 
lU  Endeavor  Variable  Annuity  Account 
("Variable  Account"),  and  AEGON  USA 
Securities,  Inc.  ("AEGON  Securities"), 
referred  to  collectively  as  the 
"Applicants." 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof, 
SUMMARY  OF  APPUCATXM:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
frt>m  the  assets  of  the  Variable  Account 
which  serves  as  the  funding  medium  for 
certain  flexible  premium  variable 
annuity  contracts  (the  "Policies"). 
RUNG  DATE:  The  application  was  filed 
on  June  14, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  August 
9, 1993.  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 


Applicants,  c/o  Craig  D.  Vermie,  Esq.. 
International  Life  Investors  Insurance 
Company,  4333  Edgewood  Road.  NE.. 
Cedar  Rapids.  Iowa  52499. 
FOR  FURTHER  IIFORMATKM  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
8UPPI.EMENTARY  »rOHMATION:  Following 
is  a  summary  of  the  application,  llie 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  Life  Investors  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  the  State  of  New  York  on 
January  22, 1987.  Life  Investors  is  an 
indirect  wholly-owned  subsidiary  of 
AEGON  USA,  Inc.  which,  in  turn,  is 
indirectly  owned  by  AEGON  n.v. 

2.  Life  Investors  established  the 
Variable  Account  as  a  separate  account 
imder  the  laws  of  the  State  of  New  York 
on  June  10. 1993.  Concurrent  with  the 
filing  of  this  application,  the  Variable 
Account  filed  a  Form  N-4  registration 
statement  with  the  Commission  to 
register  under  the  1940  Act  as  a  unit 
investment  trust,  and  to  register  the 
Policies  under  the  Securities  Act  of 
1933. 

3.  The  Variable  Account  consists  of 
several  subaccounts,  each  of  which 
invests  solely  in  the  shares  of  one  or 
more  of  the  investment  portfolios  of  the 
Endeavor  Series  Trust  (the  "Series 
Fund"),  or  in  the  shares  of  the  WRL 
Growth  Portfolio  of  the  WRL  Series 
Fund,  Inc.  Both  the  Series  Fund  and 
WRL  Series  Fund.  Inc.  are  open-end 
management  investment  companies. 

4.  An  affiliate  of  Life  Investors, 
AEGON  Securities  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Policies.  AEGON  Securities  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934,  and  is 
a  member  of  the  National  Association  of 
Securities  Dealers. 

5.  The  Policies  may  be  purchased  on 
a  non-tax  qualified  basis  (the  "Non- 
Qualified  Policies")  or  they  may  be 
purchased  and  used  in  connection  with 
retirement  plans  or  individual 
retirement  accounts  that  qualify  for 
favorable  federal  income  tax  treatment 
("Qualified  Policies").  Non-Qualified 
Policies  may  be  purchased  with  an 
initial  premiiun  payment  of  $5,000,  and 
Qualified  PoUcies  may  be  purchased 
with  an  initial  premium  payment  of 
$1,000.  Initial  payments  of  $50  will  be 
permitted  for  a  Policy  purchased  and 
used  in  connection  with  a  tax-deferred 
403(b)  annuity.  Additional  premium 
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payiiMsts  under  both  Qaab  Sad  and 
Non-Qoalifiad  Pohdea  oniat  ba  at  least 
$500  (or  SSO  for  a  Policy  used  in 
connection  with  a  tax-dafBrrad  403(b) 
annuity)  and  must  be  in  advance  of  the 
date  on  which  annuity  payments 
coaunence  (the  "Annuity 
Gimmencement  Data"). 

6.  The  Policy  owner  may  ellocata 
premiiun  pajrmaits  to  one  or  more 
subaccounts  of  the  Variable  Account 
The  minimum  amount  allocable  to  any 
subaccount  is  $500. 

7.  Prior  to  the  Annuity 
Commencement  Date,  a  Policy  owner 
may  surrender  all  or  a  porticm  of  the 
Policy  Value.  1  In  addition  to  any 
applicable  contingent  deferred  sales 
charge  (described  below)  and  premium 
taxes,  surrenders  may  be  subject  to 
income  taxes  and  tax  penalties.  A  Policy 
owner  also  may  transfer  Policy  Value 
between  subaccounts  of  the  Variable 
Account  prior  to  the  Annuity 
Commencement  Date.  The  minimum 
amount  that  can  be  withdrawn  or 
transfinred  from  a  subaccount  is  the 
lesser  of  $500  or  the  entire  subaccount 
value. 

8.  Life  Investors  currently  does  not 
impose  charges  for  any  transfers,  but 
reserves  the  right  to  impose  a  $25  charge 
for  the  thirteenth  and  each  subsequent 
transfer  request  made  by  the  Policy 
owner  during  a  single  Policy  year.  Life 
Investors  does  not  anticipate  any  profit 
from  the  assessment  (rf  transfer  charges. 

9.  The  Policy  owner  may  select  from 
several  annuity  payment  options  on 
both  a  fixed  and  variable  basis.  If  the 
annuitant  who  also  is  the  Policy  owner 
dies  prior  to  the  Annuity 
Commencement  Date,  a  death  benefit  la 
payable  upon  receipt  of  due  proof  of 
death  as  well  as  proof  that  the  annuitant 
died  prior  to  the  Annuity 
Commencement  Date.  The  death  benefit 
is  equal  to  the  greater  of  (a)  the  Policy 
Value  or  (b)  premium  pa3mients  (net  of 
withdrawals)  plus  5.0%  annual  interest. 
If  the  annuitant  is  not  the  PoUcy  owner, 
the  Policy  owner  genvally  will  become 
the  annuitant  on  the  annuitant's  death. 

10.  Life  Investors  will  deduct  an 
annual  policy  maintenance  charge  of  the 
lesser  of  2%  of  Policy  Value  or  ^  per 
Policy  year  bom  each  subaccount  in 
which  the  Policy  owner  has  invested  at 
the  end  of  each  Policy  year  prior  to  the 
Armuity  Commencement  Dete  (and 
upon  full  surrender  on  any  date  other 
than  a  Policy  anniversary).  This  annual 
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charge  will  compenaate  Life  Investora 
for  the  administrative  services  it 

Erovidea  to  Pcrficy  owners,  and  will  not 
s  increesed  in  the  future. 

11.  In  addition,  prior  to  the  Annuity 
Commencement  D^te,  Life  Investors  will 
deduct  from  the  assets  of  each 
subaccount  of  the  Variable  Account  a 
daily  administrative  expense  charge  at 
an  effective  annual  rate  of  0.15%  of  the 
net  assets  of  the  subaccount.  If  a 
variable  annuity  payment  option  ia 
chosen,  however,  the  daily 
administrative  expense  charge  will 
continue  to  apply  after  the  Annuity 
Commencement  Date.  The 
administrative  expense  charge  may 
increase,  but  Life  Investors  guarantees 
that  the  charge  will  never  exceed  an 
effective  annual  rate  of  0.30%  of  the  net 
assets  of  the  subaccount 

12.  Life  Investors  does  not  anticipate 
any  profit  from,  and  will  monitor  to 
ensure  compliance  with  Rule  26a-l  of 
the  1940  Act  by,  its  charges  for 
administrative  expenses  and  die 
proceeds  derived  therefrom. 

13.  No  front-end  sales  charges  will  be 
imposed  when  purchase  payments  are 
applied  under  the  Policies.  However, 
during  the  first  seven  Polinr  years,  a 
contingent  deferred  sales  chiu^  (the 
"CDSC")  will  be  assessed  against  certain 
full  or  partial  Policy  surrenders  to  cover 
the  expenses  relating  to  the  sales  erf  the 
Policies.  After  the  first  Policy  year, 
however,  no  CDSC  will  be  applied  to 
that  portion  of  the  first  surrender  in  the 
Policy  year  equal  to  10%  or  less  of  the 
PoUcy  Value.  Moreover,  under  certain 
drcumstancas.  the  CDSC  also  will  not 
apply  if  the  Policy  Value  is  applied  to 
provide  an  annuity  imder  one  of  the 
aimuity  pajrment  options. 

14.  For  purposes  of  computing  the 
CDSC,  the  earliest  premium  payments 
will  be  deemed  to  be  writhdrawn  first 
The  amount  of  CDSC,  expressed  as  a 
percentage  of  each  premium  payment 
withdrawn,  is  as  follows: 


PfMcy  yaafs  since  piwnium 
VMS  paid 

Apolicabla 

C5§C(per- 

oanl) 

Faivarlhanl 

At  least  1  ««t  fewer  «ian  2  .... 
At  least  2  and  fewer  than  3  ..„ 
At  least  3  and  fewer  ttutn  4  .... 
At  least  4  and  fawer  tttan  5  -. 
At  least  5  and  fewer  Itian  6  .... 
At  least «  «Kl  fewer  than  7  .„ 

7 
6 
5 
4 
3 
2 
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15.  Life  Investors  does  not  anticipats 
that  the  CDSC  will  generate  sufficient 
revenues  to  cover  the  cost  of 
distributing  the  Policies.  The  deficiency 
will  be  met  from  genera)  assets  of  Life 
Investors,  which  may  include  amounts 


derived  from  the  charge  for  mortality 
and  expense  risks  (described  below). 

10.  Life  Investors  wil!  deduct  from  the 
Policy  Value  on  the  Aimuity 
Commencement  Date  (or  upon  full 
surrender  or  payment  of  the  death 
benefit)  the  aggregate  premium  taxes 
paid  on  behalf  of  a  particular  Policy. 
Although  no  charges  currently  are  made 
for  federal,  state,  or  local  taxes  other 
than  premium  taxes.  Life  Investors 
reserves  the  right  to  deduct  such  taxes 
bom  the  Variable  Account  in  the  future. 

17.  Life  Investors  will  assess  a  daily 
charge  for  bearing  certain  mortality  and 
expense  risks  in  connection  with  the 
Policies.  The  charge  will  be  equal  to  an 
effective  annual  rate  of  1.25%  of  the 
value  of  the  net  assets  in  the  Variable 
Account.  Of  that  1.25%.  approximately 
0.45%  is  attributable  to  mortality  risks, 
and  approximately  .80%  is  attributable 
to  expense  risks.  Life  Investors 
guarantees  that  the  combined  total  of 
the  mortality  and  expense  risk  charge 
and  the  0.15%  administrative  expmse 
charge  will  never  exceed  1.40%.  The 
mortahty  and  expense  risk  charge  will 
apply  prior  to  the  Annuity 
Commencement  Date,  and  will  continue 
to  apply  after  the  Annuity 
Commencranent  Date  if  the  annuitant 
selects  a  variable  annuity  payment 
option. 

18.  The  mortality  risk  borne  by  Life 
tevestors  arises  primarily  from  its 
contractual  obligation:  (a)  To  make 
annuity  payments  for  the  life  of  the 
annuitant(s)  under  annuity  payment 
options  involving  life  contingencies; 
and  (b)  to  pay  death  benefits  prior  to  the 
Annuity  Commencement  Date. 

19.  The  expense  risk  assumed  by  Life 
Investors  is  the  risk  that  Life  Investors' 
actual  administrative  costs  will  exceed 
the  amount  recovered  through  the 
administrative  and  policy  maintenaitca 
charges. 

20.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  actual 
costs  and  assumed  risks,  the  loss  will 
fall  on  Life  Investors.  Conversely,  if  the 
amount  deducted  proves  more  than 
sufficient  the  excess  will  be  profit  to 
Life  Investors,  life  Investors  currently 
anticipates  earning  a  profit  from  the 
mortality  and  expense  risk  charge. 

Applicanfa  Legal  Aaalysia  and 
Conchukms 

1.  The  Applicants  request  an 
exemption  from  sections  26(a)(2)(Q  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
relief  is  necessary  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  bom  the  assets  of  the 
Variable  Accoumt  which  servaa  aa  • 
funding  medium  for  the  Policies. 
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2.  Sections  26(8X2)(C)  end  27(c)(2).  as 
herein  pertinent,  praliibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  thererore  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee.  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

3.  Applicants  submit  that  Life 
Investors  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  assessment  to  the 
Policies  of  a  1.25%  mortality  and 
expense  risk  charge  is  consistent  with 
the  protectioo  of  hivestors  because  it  is 
a  reasonable  and  proper  insurance 
charge.  The  mortali^  and  expense  risk 
charge  is  a  reasonabM  charge  to 
compensate  life  Investors  for  the  risks 
that:  (a)  Annuitants  under  the  Policies 
will  live  longer  as  a  group  than  has  been 
anticipated:  (b)  the  Policy  Value  will  be 
less  than  the  death  benefit;  and  (c)  the 
administrative  expenses  will  exceed  the 
amounts  derived  from  the 
administrative  charges. 

4.  Life  Investors  represents  that  the 
level  of  the  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  variable  annuity 
contracts.  This  representation  is  based 
upon  Life  Investors'  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into  account 
such  factors  as:  cunent  duige  levels, 
the  existence  of  charge  level  guarantees; 
guaranteed  death  benefits;  and 
guaranteed  annuity  rates.  Life  Investors 
represents  that  it  will  maintain  at  its 
administrative  offices,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  in, 
and  the  methodology  and  results  of.  its 
comparative  survey. 

5.  Applicants  acknowledge  that  the 
CDSC  may  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Policies.  Applicants  also  acknowledge 
that  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  he  ofTset  by 
distribution  expenses  not  reimbursed  by 
the  COSC.  In  sudi  circiunstances,  a 
portion  of  the  mortality  and  exper:j  :i 
risk  charge  mi^t  be  viewed  as 
providing  for  a  portion  of  the  costs 
relating  to  distru>ution  of  Policies.  Life 
Investors  condudes  that  there  is  a 
reasond)le  Hkelihood  that  the  proposed 


distribution  financing  arrangement  will 
benefit  the  Variable  Account  and  the 
Policy  owners.  The  basis  for  this 
conclusion  is  set  forth  in  a 
memorandum  which  Life  Investors  will 
maintain  and  make  availabfe  to  the 
Commission  at  its  administrative 
offices. 

6.  Life  Investors  represents  that  the 
Variable  Accoimt  will  invest  cmly  in 
management  investment  companies 
which  imdertake,  in  the  event  such 
companies  adopt  plans  imder  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  boards  of  directors  (or 
trustees)— a  majority  of  whom  are  not 
interested  persons  of  the  respective 
company — formulate  and  approve  any 
such  plans  under  Rule  1 2b-l . 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  deduct 
a  mortality  and  expense  risk  charge 
imder  the  Policies  meet  the  standards  in 
section  6(c)  of  the  1940  Act.  Applicants 
assert  that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  purtuant  to 
delegated  authority 
Margaret  H.  McFariand. 
Deputy  Secr^ary. 
[FR  Doc.  93-17231  Filed  7-20-93: 8:45  am] 

BiLUNQ  coot  «10-ei-« 


[Reieeae  Na  IC-19571: 813-118] 

PB-S6 1983  Investment  Partnership  I, 
et  al.;  Application 

July  14, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  Application  for  an 

Order  imder  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANTS:  PB-SB  1983  Investment 
Partnership  I,  PB-SB  1983  Investinent 
Partnership  lA,  PB-SB  1984  Investinent 
Partnership  I,  PB-SB  1985  Investment 
Partiiership  I  and  PB-SB  1986 
Investment  Partnership  VI,  (the  "Real 
Estate  Partnerships").  PB-SB  1983 
Investment  Partnership  III,  PB-SB  1985 
Investment  Partnership  Vn.  (the 
"Venture  Capital  Partnerships"),  and 
PB-SB  Investments  Inc.  and  PB-SB 
Ventures  Inc  (the  "General  Partners"). 
RELEVANT  ACT  SECTIONS:  Applicants  seek 
an  order  under  sections  6(b)  and  6(e). 


SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amendment  to  several  previous 
orders  granted  to  certain  employees' 
seairities  companies.  The  amendment 
would  eliminate  the  requirement  that 
such  companies  file  annual  and  semi- 
annual reports  with  the  SEC. 
FiUNG  DATES:  The  application  was  filed 
on  November  17. 1992,  and  amended  on 
March  30, 1993.  By  supplemental  letter 
dated  July  14, 1993,  counsel,  on  behalf 
of  applicants,  agreed  to  file  another 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEAfUNG:  An 
order  granting  the  ^plication  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally,  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on    ' 
August  9, 1993,  aim  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Seven  World  Trade  Center, 
New  York,  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263.  or  Barry  D.  Miller, 
Senior  Special  Coimsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations  and 
Analysis 

1.  The  Real  Estate  Partnerships  and 
Venture  Capital  Partnerships  are 
employees'  securities  companies, 
hmited  partnerships  formed  under  the 
laws  of  the  State  of  New  York  and 
registered  xmder  the  Act  as  closed-end 
management  investment  companies. 
PB-SB  InvestmenU  Inc  and  PB-SB 
Ventures  Inc  are  the  general  partners  of 
the  Real  Estate  Partnerships  and 
Venture  Capital  Partnerships, 
respectively. 
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2.  Applicants  request  that  the 
proposed  relief  extend  to  partnerships 
that  may  be  formed  in  the  future  by 
Salomon  Inc.  a  Delaware  corporation 
(pieviously  known  as  Pbibro-Salomon 
Inc),  its  afniiates  and  their  successors  in 
interest  to  pool  their  investment 
resources  and  make  real  estate,  real 
estate-related,  venture  capital,  equity,  or 
municipal  bond  investments.  Currently 
uiere  are  no  partnerships  in  existence 
that  invest  in  equity  ("Equity 
Partnerships")  or  municipal  bonds 
("Municipal  Bond  Partnerships"). 
(Future  Equity  Partnerships  and 
Municipal  Bond  Partnerships  and 
Venture  Capital  Partnerships  are 
collectively  referred  to  as  the 
"Partnerships.") 

3.  The  Partnerships  enable 
participating  employees  to  pool  their 
investment  resources  and  make  real 
estate,  real  estate-related,  ventxire 
capital  investments,  equity,  and 
mimicipal  bond  investments,  biterests 
in  the  Partnerships  are  offered  to 
eligible  persons  who  qualify  as 
"accredited  investors"  within  the 
meaning  of  Regulation  D  under  the 
Securities  Act  of  1933.  who  have 
received  incomes  of  at  least  $150,000  in 
the  calendar  year  preceding  acquisition 
of  partnership  interests,  and  who 
generally  have  substantial  knowledge  of 
and  experience  in  financial  matters, 
including  investments  of  the  type 
represented  by  interests  in  the 
partnerships. 

4.  The  Partnerships  are  subject  to 
certain  prior  exemptive  orders  (the 
"Orders")  i  that  require  each 
Partnership  to  file  annual  and  semi- 
annual reports  with  the  SEC  Applicants 
seek  an  amendment  to  the  Orders  to 
eliminate  the  requirement  that  each  of 
the  Partnerships  file  vtrith  the  SEC  (a) 
annual  reports  provided  to  the  Umited 
partners  imder  the  terms  of  the 
respective  partnership  agreements  and 
(b)  annual  and  semi-annual  reports  on 
FormN-SAR. 

5.  Applicants  believe  that  no  purpose 
under  the  Act  is  served  by  continuing  to 
require  the  filing  of  annual  reports  with 


>  For  dM  HKMt  racMil  MMndiiMDl  to  all  relevant 
Oidira.  (M  iBTWiiiMat  Company  Act  RalaoM  Nos. 
15286  (SmM.  S.  1986)  (DOtica)  and  153M  (Oct  9, 
1988)  (ordar).  Tba  praviooa  Ordara  iadude: 
ktvaatOMBl  Campany  Act  Balaaaa  Noa.  12033  (Sept. 
3. 1982)  (notica)  and  12726  (Oct  12. 1982)  (order) 
Qlaal  Eitata  Partaanhipa):  levaaHiiant  Coaapany  Act 
Kaliaaa  Noa.  13479  (Sapt  1. 1983)  (notica)  and 
13S39  (Sapt  27, 1983)  (otdar)  (Vaotnra  Capital 
Partnanhipa):  liiiaataiam  Coapany  Act  Raieaia 
Noa.  13653  (Dae  2, 1963)  (notte^  and  13693  (Dae 
29. 1963)  (oidaH  nd  InvaatMot  Company  Act 
Raiaaao  Noa.  13802  n^te.  1, 1984)  fnotica)  and 
13880  (Apr.  2. 1984)  (ordar)  (Eqirily  Pwtnanhipa): 
Md  bnaaMaot  Company  Act  RaiaMa  Noa.  14049 
Only  24. 1884)  doaOca)  and  14110  (A^  24. 1964) 
(ordar)  (Mnnkipid  Bond  Paitnanbipa). 


the  SEC  by  the  Partnerships.  The 
Partnerships'  initial  undertakings  to  file 
such  annual  reports  with  the  SEC  were 
made  prior  to  the  adoption  by  the  SEC 
of  rule  30a-l,  which  exempts  filers  of 
reports  on  Form  N-SAR  fiom  filing 
annual  reports  under  the  Act.  In 
addition,  applicants  note  that,  pursuant 
to  the  terms  of  the  partnership 
agreements,  the  annual  reports  will 
continue  to  be  provided  to  the  limited 
partners,  and  they  will  also  be  available 
to  the  Umited  partners  upon  requests. 

6.  Applicants  also  believe  that  the 
usual  reasons  for  requiring  filings  on 
Form  ^4-SAR  with  the  SEC  do  not  exist 
where,  as  here,  investments  in  the 
Partnerships  are  not  available  to  the 
public;  the  limited  partners  are 
sophisticated  investors:  the  Partnerships 
provide  the  limited  partners  with 
alternative  reports  under  the  terms  of 
the  partnership  agreements,  which 
reports  are  tailored  to  the  distinct  nature 
of  the  Partnerships  and  the  particular 
needs  of  the  Umited  partners  for  tax- 
related  reporting;  and  there  is  no  trading 
of  partnership  units. 

7.  In  requesting  relief  fitjm  the 
Partnerships'  prior  undertakings  in  the 
Orders  for  providing  copies  to  their 
respective  limited  partners  of  reports 
filed  with  the  SEC  on  Form  N-SAR. 
applicants  note  that  the  Partnerships 
have  not  made  any  other  representations 
to  their  respective  limited  partners 
regarding  the  availability  of  these 
reports.  AppUcants  further  note  that 
while  these  reports  have  been  made 
available  to  limited  partners  upon 
request,  no  limited  partner  has  ever 
requested  any  such  report  on  Form  N- 
SAR.  In  light  of  this  fact,  and  in  view 

of  the  alternative  reports  that  are 
provided  to  the  limited  partners  by  the 
Partnership  as  discussed  above, 
applicants  submit  that  it  would  be 
appropriate  for  the  Partnerships  to 
discontinue  the  availabiUty  of  the 
reports  on  Form  N-SAR. 

8.  Each  Partnership  will  permanently 
maintain  and  preserve  such  accounts, 
books,  and  other  documents  as 
constitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  limited 
partners.  The  General  Partners  will 
permanently  maintain  and  preserve  all 
accounts,  books,  and  other  documents 
as  are  necessary  or  appropriate  to  record 
its  transactions  with  the  Partnerships. 
All  such  aax>unt8.  books,  and  other 
records  maintained  by  the  Partnerships 
and/or  the  General  Partners  will  be 
subject  to  examination  by  the  SEC  or  its 
staff. 


For  the  Conuniuion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaral  H.  McFarland, 
Deputy  Secntary. 

jFR  Doc.  93-17233  Filed  7-20-93;  8:45  ami 
oujNO  cooc  aoie-et-M 


[Rel.  No.  IC-19570;  S13-95] 

Warconn  Umttad  Partnarsfiip  at  al.; 
Appllcatiofi  for  ExampUon 

July  14. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Werconn  Limited 
Partnership  (the  "Initial  Partnership  "). 
Patrick  ).  Bomiso,  on  behalf  of  all  the 
managing  general  partners  of  the  Initial 
Partnership,  joins  the  Initial  Partnersliip 
in  its  request  on  behalf  of  other  similar 
partnerships  that  may  be  offered  to  the 
same  class  of  limited  partner  investors 
(the  "Subsequent  Partnerships"). 
REl^VANT  ACT  SECTIONS:  Applicants  seek 
an  order  under  sections  6(b)  and  6(e)  of 
the  Act  granting  an  exemption  from  all 
the  provisions  of  the  Act,  and  the  rules 
and  regulations  thereunder,  except 
section  9,  certain  provisions  of  sections 
17  and  30.  and  sections  36  through  53, 
and  the  rules  and  regulations 
thereunder. 

SUtNlARY  OF  APPUCATION:  The  Initial 
Partnership  and  Patrick ).  Borruso  seek 
an  order  that  would  grant  the  Initial 
Partnership  and  the  Subeeouent 
Partnerships  (the  "Partnerships")  an 
exemption  from  most  provisions  of  the 
Act  and  would  permit  certain  affiliated 
and  joint  transactions.  Each  Partnership 
will  be  an  employees'  securities 
company  within  the  meaning  of  section 
2(a)(13)oftheAct. 

FMJNQ  OATE:  The  appUcation  was  filed 
on  March  11. 1991  and  amended  on  July 
20. 1992.  December  7, 1992,  and  )uly  13, 
1993. 

HEAfVNQ  on  NOTIFICATION  OP  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
August  9. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afifidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
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of  the  vrritar**  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  e 
hearii^  may  request  notification  by 
writing  to  the  SECs  Secretary. 
AOOIIESSa:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Applicants,  c/o  Prtridc  J.  Borruso. 
Wertheim  Schroder  k  Co.  Inc..  787  7th 
Avenue.  New  York,  New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mann.  Special  Counsel,  at  (202) 

504-2259,  or  Bany  D.  Miller.  Senior 

Special  Counsel,  at  (202)  272-3018 

(Division  of  Investment  Management, 

OfBce  of  Investment  Company 

Regulation). 

SUPPI.EMENTARY  MFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Represeatations 

1.  The  Initial  Partnership  is  a 
Connecticut  limited  partnership  formed 
in  1985  that  has  made  numerous 
investments  since  its  formation.  Tlis 
Managing  Partners  of  the  Initial 
Partnership  are  individuals  who  also  are 
officers  and  directors  of  Wertheim 
Schroder  k  Co.  Incorporated 
("Wertheim  Schroder*!  a  wholly-owned 
subsidiary  of  Wertheim  Schroder 
Holdings,  Inc.,  a  Delaware  corporation 
("Holdings").  1  Wertheim  Schroder,  a 
Delaware  corporation,  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  Wertheim 
Schroder  also  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  Holdings  and  its 
subsidiaries  (collectively,  the 
"Wertheim  Schroder  Group")  are 
involved  in  investment  banking,  sales 
and  trading,  securities  research,  and 
money  management. 

2.  Ine  Initial  Partnership  is  the  first 
of  several  anticipated  investment 
partnerships  that  the  Managing  Partners 
plan  to  establish  to  enable  certain  key 
employees  of  the  Wertheim  Schroder 
Group  to  pool  their  investment 
resources  and  to  raoeive  the  benefit  of 
certain  investment  opportunities  which 
come  to  the  attention  of  the  Wertheim 
Schroder  Group,  without  each  investor 
having  to  identify  such  opportimities 
and  analyze  their  investment  merit  In 
addition,  the  pooling  of  resources 
should  allow  the  investors  to  achieve 


1  Thfl  GoDanl  Partaan  of  SukMquMt 
Partnerahlpi  may  iadnd*  individual  executives  of 
the  WertfaeiiB  Sduodw  Group  or  Itt  mendier*.  The 
managing  gaMnl  paitaan  of  Ike  Initial  Partnerchip 
and  the  Snbeeqmnt  PailaaialiipeawcoliectivBly 
rsferred  to  ai  toe  "Managing  Pvtaara." 


diversification  of  investments  and 
participation  in  investments  that 
usually  would  not  be  offiered  to  them  as 
individual  investors.  The  ultimate 
purpose  of  the  Partnerships  is  to  reward 
and  retain  key  personnel  and  to  attract 
other  such  individuals  to  the  Wertheim 
Schroder  Group.  The  partnership 
agreement  of  the  Initial  Partnership  (the 
"Partnership  Agreement")  provides, 
however,  that  all  parties  understand  diat 
the  interests  of  the  clients  of  members 
of  the  Wertheim  Sdiroder  Group  and 
the  legal  and  ethical  obligations  of 
members  of  the  Wertheim  Sdiroder 
Group  are  paramount  and  prior  to  the 
interests  of  the  Partnership  or  any 
Partner. 

3.  Partnership  interests  in  the 
Partnerships  ("Interests")  will  be  ofiiBred 
without  registration  under  a  claim  of 
exemption  imder  section  4(2)  of  the 
Securities  Act  of  1933  (the  "1933  Act"). 
Interests  will  be  offered  and  sold  only 
to  eligible  employees  of  the  Wertheim 
Schroder  Group  ("Eligible  Employees"). 
Holdings,  Wertheim  Schroder,  and 
certain  corporate  members  of  the 
Wertheim  Schroder  Group.  To  be  an 
Eligible  Employee,  an  employee  must  be 
a  current  employee,  officer,  or  director 
of  a  member  of  the  Wertheim  Schroder 
Group  and,  except  as  noted  below,  an 
"accredited  investor"  under  rule 
501(a)(6)  of  Regulation  D  under  the  1933 
Act.  A  small  number  (under  20)  of 
existing  Limited  Partners  (as  defined 
below)  in  the  Initial  Partnership  who  are 
not  accredited  investors  have  been 
admitted  upon  their  representations  that 
they  are  sophisticated  investors,  that 
they  had  reportable  income  fi^m  all 
sources  (including  any  profit  shares  and 
bonus)  in  the  calendar  year  immediately 
preceding  their  investment  in  the  Initial 
Partnership  in  excess  of  $150,000,  and 
that  they  had  a  reasonable  expectation 
of  reportable  income  in  the  year  of  their 
investment  of  at  least  $150,000.  Each 
Partnership  meets  the  definition  of 
"employees'  securities  company"  in 
section  2(a)(13)  of  the  Act. 

4.  Holdings  will  participate  as  a 
Limited  Partner  in  the  Initial 
Partnership  on  the  same  terms  as  the 
other  Limited  Partners,  but  may  convey 
portions  of  its  Interests  to  Eligible 
Employees  (and  certain  cooperate 
members  of  the  Wertheim  Schroder 
Group). 

5.  The  Partnerships  will  be  similar 
structurally  and  operationally  in  all 
material  respects  except  as  specifically 
discussed  in  the  application.  The 
management  and  control  of  each 
Partnership,  including  all  investment 
decisions,  will  be  exclusively  vested  in 
the  Managing  Partners.  The  Managing 
Partners  will  impose  minimum  income 


requirements  and  minimum  Capital 
Contributions  (as  defined  in  the 
Partnership  Agreement)  for  participants, 
and  will  impose  restrictions  with 
respect  to  such  characteristics  as 
admission  and  transferability. 
Individual  general  and  limited  partners 
of  the  Partnerships  (the  "General 
Partners"  and  "Limited  Partnere.** 
respectively,  and  collectively  the 
"Partners")  will  share  in  the  net  profits 
or  net  losses  of  the  partnerships  for  each 
fiscal  year  generally  based  on  the 
proportion  that  the  proportion  that  the 
amounts  of  their  Capital  Contributions 
allocated  by  the  Managing  Partnera  to 
Partnership  investments  bear  to  the 
aggregate  amount  of  the  Capital 
Contributions  of  all  Partners  allocated 
by  the  Managing  Partnera  to  such 
investments.  The  Partnerahips  may 
desire  to  invest  in  transactions  or 
companies  (each,  a  "Related  Entity") 
with  respect  to  which  a  member  of  the 
Wertheim  Schroder  Group  provides 
management,  investment  management, 
or  similar  services  as  manager, 
investment  manager,  or  general  partner 
or  in  a  similar  capacity,  and  for  which 
it  may  receive  compensation,  including, 
without  limitation,  management  fees, 
performance  fees,  carried  interests 
entitling  it  to  share  disproportionately 
in  income  and  capital  gains,  or  similar 
compensation. 

6.  The  Managing  Partnera  will 
determine,  in  their  sole  discretion, 
whether  and  the  terms  and  conditions 
upon  whidi  individual  Partnera  will  be 
permitted  to  make  Capital  Contributions 
to  the  Partnerahips.  including  the 
amount  and  timing  of  such 
contributions,  the  collateralization  of 
any  obligation  to  contribute  capital  in 
the  futxire.  the  setting  of  minimum 
financial  or  sophistication  requirements 
to  be  met  as  a  condition  of  being 
permitted  to  contribute  capital,  and  the 
terms  and  conditions  of  subscription 
agreements,  if  any. 

7.  The  Managing  Partnere  will 
determine,  in  their  sole  discretion,  the 
particular  investments  to  be  made  by 
the  Partnerahip  and  the  particular 
investments  to  which  a  Partner's  Capital 
Contributions  will  be  attributed  and  in 
which  such  Partner  will  have  an 
interest.  Such  determinations  will 
depend  on  many  different  factore  such 
as  the  particular  investment 
opportimity,  the  introduction  of  the 
investment  opportunity  to  the 
Partnerahips.  and  the  length  of  service 
of  the  Partner  in  the  Wertheim  Schroder 
Group.  Once  allocations  are  made,  in  all 
cases  similarly  situated  Limited  Partnere 
will  be  treated  similarly  under  the 
Partnership  Agreement. 
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8.  The  minimum  initial  investment  of 
eadi  Limited  Partner  of  a  Partnership 
shall  be  $10,000.  The  minimum  initial 
investment  of  eech  General  Partner  of  a 
Partnership  shall  be  $50,000.  The 
Managing  Partners  are  authorized  to 
cause  the  Psrtnerships  to  raise 
additional  capital. 

9.  Interests  in  the  Initial  Partnership 
are  non-transfBrable  except  with  the 
prior  written  consent  of  the  Managing 
Partners,  which  consent  may  be 
withheld  in  their  absolute  discretion.  In 
addition,  no  person  may  become  a 
transfiaree  or  substitute  Partner  of  any  of 
the  Partnerships  unless  the  person  is  a 
member  of  one  of  the  classes  of  persons 
listed  in  section  2(a)(13)  of  the  Act. 
except  that  a  legal  representative  or 
executor  may  hold  an  interest  in  a 
Partnership  in  order  to  settle  an  estate 
of  a  decedent  or  bankrupt  or  for  similar 
purposes.  Interests  are  not  redeemable 
even  upon  the  Eligible  Employee's 
termination  of  employment  firom  the 
Wertheim  Schroder  Group. 

10.  Each  managing  Partner  of  the 
Initial  Partnership  is  a  "person 
associated  with  an  investment  adviser" 
within  the  meaning  of  section  202(a)(17) 
of  the  Advisers  Act  by  virtue  of  his 
status  as  an  ofBcer  and  director  of 
Wertheim  Schroder,  and  is  listed  on 
Wertheim  Schroder's  Form  ADV.  To  the 
extent  that  a  Managing  Partner  of  any 
Subsequent  Partnership  is  neither  listed 
on  Wertheim  Schroder's  Form  AOV  nor 
registered  as  an  investment  adviser 
under  the  Advisers  Act.  applicants  will 
consider,  at  the  time  of  formation  of  the 
Subsequent  Partnership,  whether  Uiat 
Manag^g  Partner  will  be  required  to 
register  as  an  investment  adviser  imder 
the  Advisers  Act. 

11.  No  compensation  will  be  paid  to 
the  Managing  Partners  by  the 
Partnership  for  their  services. 
Reasonable  and  necessary  out-of-pocket 
expenses,  however,  may  be  paid  to  the 
Managing  Partners  in  reimbursement  of 
actualthird  party  expenses  incurred  on 
bdialf  of  the  Partnerships.  Such  out-of- 
pocket  expenses  may  include  mailing 
costs,  travel  expenses,  telephone 
diargas  applicable  to  the  Partnerships' 
business  and  similar  costs.  Otherwise, 
except  as  stated  in  the  next  sentence 
and  the  next  paragraph,  the  Wertheim 
Sdiroder  &oup  will  b«Br  all  expenses 
in  connection  with  the  organization  and 
internal  operations  of  the  Partnerships 
in  connection  with  the  Nominal 
Accounts.'  including  all  third  party 
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legal  and  accounting  fiaes,  and  all 
overhead  and  admiidstrative  expenses. 
As  contemplated  by  and  pursuant  to 
section  17(e)  of  the  Act,  a  Partnership 
may  pay  commissions  to  members  of  the 
Wertneim  Schroder  Group  for 
Transactions  in  Partnership  portfolio 
security  as. 

12.  With  respect  to  Related  Entity 
transactions  into  which  a  Partnership, 
may  enter,  a  member  of  the  Wertheim 
Schroder  Group  may  charge  and  receive, 
and  the  Partnership,  direcUy  or  through 
an  entity  in  which  it  has  invested,  may 
pay  to  such  member  fiaes  (including 
without  limitation,  performance  faes. 
advisory  fees,  management  fees,  and 
fees  for  brokerage  and  clearing  services), 
its  share  of  direct  and  indirect  out-of- 
pocket  and  organizational  expenses  in 
connection  with  sudi  investment,  and 
compensation  in  the  form  of  carried 
interests  entitling  such  member  to  share 
disproportionately  in  income  and 
capital  gains  or  similar  compensation. 
In  such  a  case,  however,  the  Wertheim 
Schroder  Group  reserves  the  right  to  not 
charge  or  to  waive  all  or  part  of  any 
such  fiaes.  out-of-pocket  and 
organizational  expenses  and 
compensation  that  such  Partnerships 
otherwise  might  incur  or  bear  directly  or 
indirectly. 

13.  The  General  Partners  will  share  in 
the  net  profits  or  net  losses  of  the 
Partnerships  for  each  fiscal  year 
generally  based  on  the  proportion  that 
the  amounts  of  their  Capital 
Contributions  allocated  to  Partnership 
investments  bear  to  the  aggregated 
amount  of  the  Capital  Contributions  of 
all  Partners  allocated  to  such 
investments.' 

14.  Any  natural  person  who  is  not 
now,  but  later  seeks  to  become,  a 
General  Partner  in  the  Initial 
Partnership  vrill  be  required  to  be  an 
"accredited  investor"  imder  rule 
501(a)(6)  of  Regulation  D  \mder  the  1933 
Act.  Any  natural  person  who  seeks  to  ' 
become  a  General  Partner  in  a 
Subsequent  Partnership  will  also  be 
required  to  be  an  "accredited  investor" 
under  rule  501(a)(6). 

15.  The  General  Partners  of  the  Initial 
Partnership  who  are  not  also  Managing 
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Partners  of  the  Initial  Partnership 
("Passive  General  Partners")  will  not  be 
actively  involved  in  managing  the  Initial 
Partnership.  It  is  not  currenUy  intended 
that  new  Passive  General  Partners  will 
be  admitted  to  the  Initial  Partnership. 
New  Passive  General  Partners  will  ha 
admitted  to  the  Initial  Partnership, 
however,  and  Passive  General  Partners 
will  be  admitted  to  Subsequent 
Partnerships,  only  if  they  are  entitled  to 
receive  indemnification  from  Wertheim 
Schroder  for  acting  as  General  Partners. 

16.  The  Partnersnips  will  seek  capital 
appreciation  through  direct  or  indirect 
investment  in  risk  capital  opportunities 
which  are  expected  to  include  (a) 
interests,  including  warrants,  options, 
and  partnership  interests  (e.g.,  private 
placements),  in  new  ventures,  (o) 
emerging  private  companies  thought  to 
have  nigh  growth  potential,  (c) 
leveraged  buyouts  (including  divisional 
and  partial  leveraged  buyouts),  (d) 
leveraged  buyout  or  equity  public  or 
private  investment  partnersnips  or 
funds  sponsored  or  managed  by 
unaffiliated  third  parties  or  by  the 
General  Partners  or  members  of  the 
Wertheim  Schrodo*  Group,  in  which  the 
General  Partners  or  other  members  of 
the  Wertheim  Schroder  Group  have  an 
interest  as  general  or  limited  partners, 
and  which  may  invest  in  any  of  the 
types  of  securities  and  in  any  of  the 
same  situations  that  the  Partnerships 
may  invest  in,  (e)  strategic  blocks  of 
eouity  and  eqiiity-ralated  securities 
where  there  is  perceived  financial  or 
operational  undervaluation,  (f)  equity  in 
private  and  public  company 
recapitalizations  (including  "white 
sqxiire"  preferred  and  similar  securities), 
restructurings,  aoouisitions.  bridge 
financings,  and  other  forms  of  equity 
and  mezzanine  financing,  and  (gj 
private  investment  partnerships  that 
invest  direcUy  or  indirectly  in  real 
estate  and  oil  and  gas  ventures.  The 
Partnerships  generally  will  not  seek 
high  current  hicome  or  maintenance  of 
liquidity. 

17.  No  Partnership  will  invest  mora 
than  15%  of  its  assets  in  securities 
issued  by  registered  investment 
companies  (with  the  exception  of 
temporary  investments  in  money  market 
funds),  and  no  Partnership  will  acquire 
any  security  issued  by  a  registered 
investment  company  if  inunediately 
after  such  acquisition  the  Partnership 
owns  more  than  3%  of  the  outstanding 
voting  stock  of  the  registered  investment 
company. 

18.  The  Applicants  expect  that  the 
Partnerships  will  be  offered  investment 
opportunities  which  reouire  a  larger 
investment  than  any  individual  investor 
or  Eligible  Employee  would  be  likely  to 
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make  and  that,  because  of  their 
affiliation  with  the  Weitheim  Schroder 
Group,  the  Partnerships  will  be  offered 
participation  in  investment 
opportunities  which  would  not  be 
ofiered  to  most  of  the  individual 
General  and  Limited  Partners.  In 
general,  the  Partnerships  intend  to 
invest  in  investment  opportunities 
offered  to,  or  which  come  to  the 
attention  of,  the  Wertheim  Schroder 
Group,  including  opportunities  in 
which  the  Wertheim  Schroder  Group 
(including  its  Related  Entities)  or  its 
offerors,  directors,  and  employees  invest 
for  their  own  accoimt.  In  some 
instances,  the  Partnerships  and 
individual  employees,  officers,  and 
directors  of  a  member  of  the  Wertheim 
Schroder  Group  may  acqmre 
investments  or  interests  directly  or 
indirectly  from  the  Wertheim  Schroder 
Group  acting  as  principal,  including  an 
investment  in  a  Related  Entity  in  which 
the  Partnerships  are  or  will  be  direct  or 
indirect  participants  (and  in  which  the 
Wertheim  Schroder  Group  may  or  may 
not  remain  invested).  In  addition,  the 
Wertheim  Schroder  Group  may  assign  to 
the  Partnership  directly  or  indirectly 
and  the  Partnership  may  directly  or 
indirectly  assume,  parts  of  the 
Wertheim  Schroder  Gtaup's  rights  and 
obligations  to  make  additional 
investments.  In  instances  where  a  co- 
investment  is  made  directly  or 
indirectly  by  the  Partnership  in 
securities  in  which  a  member  of  the 
Wertheim  Schroder  Group  (or  a 
partnership  that  is  a  Related  Entity  in 
which  the  Partnership  directly  or 
indirectly  is  a  participant)  also  invests 
at  the  same  time,  the  Partnership  must 
pay  a  price  for  the  securities  that  is  no 
more  tnan  the  fair  value  (which  may 
include  carrying  costs  and  certain 
organizatioiial  expenses)  and  otherwise 
purchase  the  seoirities  on  the  same 
terms  as  are  available  to  similarly 
situated  investors  « in  the  Wertheim 
Schroder  (koup  (or  such  Related 
Entity). 

19.  The  Wertheim  Schroder  Group 
may  lend  funds  directly  or  indirectly  to 
a  Partnership  if  the  Managing  Partners 
commit  to  an  investment  on  the 
Partnership's  behalf  prior  to  the 
Partners'  funding  of  their  Capital 
Contributions.  In  such  instances  the 
Wertheim  Schroder  Group  may  receive 


«Tha  tam  "aimikrly  tihutod  invwton"  means, 
for  axampto,  that  if  a  Partnonhip  invests  in  a 
limited  partnatship,  it  does  so  on  the  same  basis  as 
other  Umitad  paitnen.  Similarly,  if  a  Partnership 
invests  in  a  dan  of  equity  securities,  it  does  so  on 
the  same  basis  as  ottiar  inveetots  in  diet  class  of 
equity  aecuiltias,  but  not  necessarily  on  the  same 
basis  as  InvaaKM  ia  diflarant  classes  of  equity  or 
on  the  saow  basis  as  debt  investors. 


reimbinsement  for  out-of-pocket 
expenses  as  well  as  interest  on  such 
funds  at  its  then  prevailing  broker  call 
rate  (i.e.,  the  interest  rate  at  which 
brokers  borrow  from  banks  to  cover  the 
securities  positions  of  their  clients). 
Pending  investment  of  Capital 
Contributions  from  the  Partners  and  any 
distribution  of  proceeds  to  the  Partners, 
a  Partnership's  funds  may  be  invested  in 
all  types  of  securities,  including  without 
limitation,  short-term  money  market 
instnmients.  U.S.  Government 
securities,  certificates  of  deposit  and 
repurchase  agreements  purchased  from 
or  entered  into  with  the  Wertheim 
Schroder  Group  or  third  parties,  or  such 
funds  may  be  invested  in  money  market 
funds  which  may  be  advised  by  the 
Wertheim  Schroder  Group. 

20.  The  Partnerships  may  invest, 
directly  or  indirectly,  all  of  their  assets 
in  one  or  more  transactions  involving 
Related  Entities.  Such  transactions  may 
include  but  will  not  be  limited  to  (a)  co- 
investments  with  the  Wertheim 
Schroder  Group  in  debt,  equity,  or 
similar  securities  of  the  same  class  or  a 
dlfiiarent  class  of  the  same  issuer, 
including  Related  Entities  in  which  the 
Partnerships  (directly  or  indirectly)  and 
the  Wertheim  Schroder  Group  have  an 
interest;  (b)  purchases  or  sales  from  or 
to  the  Wertheim  Schroder  Group  of 
d^t,  equity,  or  similar  securities  of  the 
same  class  or  a  different  class  of  the 
same  issuer,  including  Related  Entities 
in  which  the  Partnerwips  (directly  or 
indirectly)  and  the  WerUieim  Schroder 
Ckoup  have  an  interest;  and  (c) 
purchases  of  limited  partnership 
interests  in  equity  partnerships  (public 
or  private)  in  which  the  Partnerships 
(directly  or  indirectly)  or  the  Wertheim 
Schroder  Group  have  an  interest  (e.g.,  as 
a  limited  partner),  whether  or  not  the 
equity  partnerships  were  managed  or 
sponsored  by  the  Wertheim  Schroder 
Group  (as  the  general  partner  or 
adviser),  or  structured,  imderwritten,  or 
arranged  by  the  Wertheim  Schroder 
Group.  With  regard  to  the  above 
mentioned  transactions,  the  Managing 
Partners  must  determine  prior  to  making 
such  investment  that  the  terms  of  the 
transaction  are  fair  to  the  Partners  and 
the  Partnerships. 

21.  A  Partnership  may  be  dissolved  at 
any  time  by  General  Partners 
representing  60%  or  more  of  the  then 
aggregate  Capital  (as  defined  in  the 
Partnership  Agreement)  of  the 
Partnership.  In  addition,  a  Partnership 
may  be  di^lved  at  any  time  (a)  by  the 
vote  or  consent  of  the  General  Partners 
and  Limited  Partners,  the  credit 
balances  of  whose  Capital  Accounts 
then  represent  at  least  two-thirds  in 
interest  of  the  aggregate  credit  balances 


t>f  the  Capital  Accounts  of  all  Partners, 
(b)  upon  termination  of  the  Partnership 
as  provided  in  the  Partnership 
Agreement,  and  (c)  in  the  event  the 
Managing  Partners  are  empowered  to 
liquidate  the  affairs,  business,  assets, 
and  liabiUties  of  the  Partnership.  Also, 
pursuant  to  the  Partnership  Agreement, 
a  General  Partner  may  be  removed  by 
the  vote  or  consent  of  two-thirds  in 
interest  of  the  Partnership;  upon 
removal,  a  General  Partner's  interest 
will  be  converted  into  that  of  a  Limited 
Partner.  The  retirement,  withdrawal, 
transfer  of  interest,  insanity, 
bankruptcy,  or  death  of  the  last 
remaining  General  Partner  shall 
terminate  the  Partnership;  provided, 
however,  that  the  retirement, 
withdrawal,  transfer  of  interest, 
insanity,  bankruptcy,  or  death  of  any 
other  General  or  Limited  Partner  shall 
not  dissolve  the  Partnership  but  the 
Partnership  shall  thereafter  be 
continued  by  the  remaining  General 
Partners. 

22.  For  purposes  of  valuine  assets  of 
a  Partnersnip,  the  securities  for  which 
market  quotations  are  readily  available 
shall  be  valued  at  market  value  as  of  the 
end  of  the  fiscal  year;  all  other  securities 
and  Partnership  assets  other  than 
securities  shall  be  valued  at  their  fair 
value  as  determined  in  good  faith  by  the 
Managing  Partners  or  any  adviser  or 
consultant,  taking  into  account  all 
factors  which  the  Managing  Partners  or 
any  adviser  or  consultant  retained  by 
the  Managing  Partners  for  such  purpose 
may  deem  relevant,  including  costs  of 
hquidation,  brokerage,  restrictive 
ag^ments,  and  other  fectors. 
I^stributions  to  the  Partners  will  be 
made  at  such  times  and  in  such 
amotmts  as  determined  by  the  Managing 
Partners  in  their  sole  discretion  and,  to 
the  extent  made,  will  consist,  in  the  sole 
discretion  of  the  Managing  Partners,  of 
cash,  property,  or  both.  When 
distributing  cash  or  property  to  Partners, 
the  Managing  Partners  will  use  their 
best  efforts  to  distribute  such  cash  or 
property,  as  the  case  may  be,  pro  rata 

to  all  Partners  entitled  to  such 
distribution. 

23.  The  Managing  Partners  are 
authorized,  in  their  sole  discration,  to 
sell  or  dispose  of  the  assets  of  the 
Partnership,  or  make  a  distribution  in 
kind  of  the  assets  held  by  the 
Partnership,  provided,  however,  that  in 
the  event  of  a  sale  or  disposition  of  any 
such  asset  (other  than  a  short-term 
investment  pending  identification  of  a 
suitable  investment  opportunity  or  a 
bridge  loan  in  connection  with  an 
eqtiity  investment),  the  proceeds 
received  shall  not  be  reinvested  but 
shall  be  distributed  as  soon  as  is 
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24.  If  any  Partner  (the  "Defaulting 
Partner")  who  has  agreed  to  make  a 
Capital  Contribution  shall  bil  to  make 
all  or  any  portion  of  sucfa  contribution 
when  due  or  when  called  by  the 
Managing  Partners,  the  Managing 
partners  may:  (a)  Exercise  all  voting, 
partnership,  and  other  rights  of  the 
Defaulting  Partner;  fb)  transfer  all  or  any 
part  of  any  collateral  securing  the 
Defaulting  Partner's  obligation  to  make 
Capital  Contributions  into  the 
Partnership's  name  or  in  the  name  of  its 
nominee  or  nominees;  (c)  declare  the 
entire  amount  of  Capita]  Contributions 
inuoediately  due  and  payable:  (d)  sell  or 
otherwise  dispose  of  any  or  all  of  the 
collateral;  (c)  cause  the  partnership  to 
bring  an  action  against  tne  Defaulting 
Partner  seeking  damages  and  any  other 
remedies  available  at  law;  (0  arrange  for 
another  person  to  make  the  Capital 
Contribution  in  lieu  of  the  Defaulting 
Partner,  in  which  case  that  other  person 
shall  be  deemed  to  be  the  assignee  of 
that  portion  of  the  Defaulting  Partner's 
Partnership  Interest;  (g)  enforce  any 
rights  or  remedies  that  the  partnership 
may  have  as  a  secured  ptuly  under  the 
Uniform  Commercial  Code  or  any  other 
applicable  law.  and  (h)  •xerdse  any 
rignts  of  setoff  against  any  property  of 
the  Defaulting  Partrier  or  any  other  fight 
that  the  Partnership  is  granted  under 
any  subscription  agreement  of  the 
Dehiulting  Partner.  These  rights  and 
remedies  are  cumulative,  and  the 
managing  Partners  may  pursue  any 
other  remedies  available  to  them  or  the 
Partnership  to  enforce  the  obligation  of 
the  I!)efaulting  Partner.  The  Defaulting 
Partner  is  liable  for  all  costs  of  the 
Partnership,  including  attoruc^'s  fees 
incurred  with  respect  to  the  collection 
of  any  of  the  Capital  Contributions  and 
the  enforcement  of  any  of  the  rights  of 
the  Partnership. 

25.  During  tne  existence  of  the 
Partnerships,  full  and  faithful  books  of 
account  shall  be  kept,  in  which  the 
Managing  Partners  shall  enter,  or  cause 
to  be  enlered,  all  business  transacted  by 
the  Partnerships  and  all  moneys  and 
other  things  received,  advanced,  and 
paid  out  or  delivered  on  behalf  of  the 
Partnerships,  the  results  of  the 
Partnerships'  operations,  and  each 
Partner's  capital,  and  such  books  shall 
at  all  times  be  accessible  to  all  Partners. 

AppUcaoU' Legal  Aoaiysifl 

1 .  On  behalf  of  the  Partnerships, 
applicants  request  exemptions  from  all 
the  provisions  of  the  Act,  and  the  rules 
and  regulations  thereunder,  except 
section  9,  certain  pfovistons  of  sections 
17  and  30,  and  sections  36  throu^  S3. 


and  the  rules  and  ragulationt 
thereunder. 

2.  An  axemption  is  requested  from 
section  17(a)  of  the  Act  to  the  extent 
necessary  to:  (a)  Permit  the  Werthaim 
Schroeder  Group,  acting  as  principal,  to 
engage  in  any  transaction  directly  or 
indirectly  writh  a  Partnership:  and  (b) 
permit  a  Partnership  to  invest  in  or 
engage  in  other  transactions  with  an 
entity  in  which  the  Wertheim  Schroder 
Group  or  a  Partnership  has  invested  or 
will  invest,  or  with  an  entity  with  which 
the  Wertheim  Schroder  Croup  or  a 
Partnership  is  or  will  become  otherwise 
affiliated.  This  exemption  is  requested 
to  permit  the  Partnerships  to  directly  or 
indirectly,  without  limitation,  (a) 
purdiase,  invest  in,  sell,  or  resell  as 
appropriate,  securities  of  comptanies  or 
investment  vehicles  (including  Related 
Entities  in  which  the  Partnerships  and 
other  members  of  the  Wertheim 
Schroder  Group  have  an  interest)  and 
other  investment  properties  offered 
from,  by,  or  to  the  Wertheim  Schroder 
Group,  on  a  principal  basis,  including 
interests  previously  acquired  for  the 
accoimt  of  the  Wertheim  Sdiroder 
Group,  of  the  types  which  are  consistent 
with  the  investment  objectives  of  the 
Partnerships  (such  transactions  may 
include,  without  limitation,  transactions 
in  which  a  Partnership  participates  as  a 
selling  security  holder  in  a  public 
oHisring  that  is  underwritten  on  a 
principal  basis  by  the  Wertheim 
Schroder  Group,  including  as  a  member 
of  the  underwriting  or  selling  group):  (b) 

[>urchase  interests  or  property  in,  or 
end  money  to  (subject  to  the 
restrictions  described  below),  a 
company  or  other  investment  vehicle 
(generally,  a  partnership,  trust,  or  joint 
venture)  in  which  the  Wertheim 
Schroder  Group,  or  its  individual 
directors,  officers,  or  employees  will 
own  or  already  own  5%  or  more  of  the 
voting  (or  non-voting)  securities  (or 
general  or  limited  partnership  interests) 
of  the  company  or  vehicle,  or  where 
such  company  or  vehicle  is  otherwise 
affiliated  willi  the  Wertheim  Schroder 
Group  or  a  Partnership  (including 
through  the  Partnership's  ovmership  of 
5%  or  more  of  the  voting  securities  of 
such  entity):  (c)  sell,  put.  or  tender,  or 
grant  options  in  securities  or  interests  in 
a  company  or  investment  vehicle  back 
to  such  entity,  where  that  entity  is 
affiliated  wiQi  the  Wertheim  Schroder 
Group,  or  its  individual  directors, 
officers,  or  employees  otherwise  than  as 
a  result  of  the  Partnership's  ownership 
of  voting  securities:  and  (d)  purchase 
securities  of  the  type  consistent  with  the 
investment  objectives  of  the 
Partnerships,  underwritten  on  a 


principal  basis  by  the  Wertheim 
Schroder  Group  (including  as  a  roamber 
of  a  selling  group)  on  terms  at  least  as 
fevorable  as  those  offered  to  investors 
other  than  affiliated  persons  of  the 
Wertheim  Schroder  Group. 

3.  These  transactions  will  only  be 
effected  upon  a  determination  by  the 
Managing  Partners  that  the  terms  of  the 
transaction  are  reasonable  and  fair  to  the 
Partners  of  the  Partnerships  involved  in 
the  transaction  and  do  not  involve 
overreaching  of  the  Partnerships  or  its 
Partners  on  the  part  of  any  person 
concerned. 

4.  The  foregoing  exemption  is 
requested  on  the  undertaking  that  no 
Partnership  will  make  loans  to  any 
member  of  the  Wertheim  Schroder 
Group,  or  any  officer,  director,  or 
employee  of  the  Wertheim  Schroder 
Group,  with  the  exception  of  short  term 
repurchase  agreements  or  other  fully 
secured  loans  to  the  Wertheim  Schroder 
Croup.  In  addition,  the  Partnership  will 
not  sell  or  lease  any  property  to  any 
member  of  the  Wertheim  Schroder 
Group  except  on  terms  at  least  as 
favorable  as  those  obtainable  from 
unaffiliated  third  parties,  except  that 
this  will  not  prohibit  any  transadfon 
involving  the  sale  of  a  general  partner 
interest  or  a  limited  partner  interest  or 
permitted  by  the  terms  of  any 
partnership  agreement  or  investment 
contract  into  which  the  Partnenhip  may 
enter  by  virtue  of  its  investment  as  a 
general  or  limited  partner,  where  a 
member  of  the  Wertheim  Schroder 
Group  also  acts  as  general  partner  of 
such  partnership. 

5.  An  exemption  from  section  17(a)  is 
ccmsistent  with  the  policy  of  the 
Partnerships  and  the  protection  of 
investors  and  necessary  to  promote  the 
basic  purpose  of  the  Partnerships,  as 
more  fully  discussed  below  with  respect 
to  the  requested  exemption  from  section 
17(d)  and  rule  17d-l.  The  Partners  will 
have  been  fully  informed  of  the  possibfe 
extent  of  the  Partnerehips'  dealings  with 
the  Wertheim  Schroder  Group  and.  as 
successful  professionals  employed  in 
the  securities  business,  will  be  able  to 
understand  and  evaluate  the  attendant 
risks.  The  commimity  of  interest  ammtg 
the  Partnera  and  the  Wertheim  Sdiroder 
Group  is  the  best  insurance  against  any 
risk  of  abuse  in  this  regard. 

6.  An  exemption  is  requested  bam 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  to  the  extent  necessary  to 
permit  the  Partnerships  to  engage  in  any 
transactions  in  whidi  affiliated  pers(ms 
of  the  Partnerships  (including  the 
General  Partners  and  members  of  the 
Wertheim  Schroder  (koup),  or  affiliated 
persons  of  sudi  affiliated  persons,  an 
participants.  For  example,  the 
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Partnerships'  investments  may  include, 
but  will  not  be  limited  to  (a)  co- 
investments  with  the  Wertheim 
Schroder  Group  in  debt,  equity,  or 
similar  securities  of  the  same  class  or  a 
different  class  of  the  same  issuer, 
including  Related  Entities  in  which  the 
Partnerships  (directly  or  indirectly)  and 
the  Wertheim  Schroder  Group  have  an 
interest:  (b)  purchases  or  sales  from  or 
to  the  Wertheim  Schroder  Group  of 
debt,  equity,  or  similar  securities  of  the 
same  class  or  a  different  class  of  the 
same  issuer,  including  Related  Entities 
in  which  the  Partnerships  (directly  or 
indirectly)  and  the  WerUieim  Schroder 
Group  have  an  interest;  and  (c) 
purchases  of  limited  partnership 
interests  in  equity  partnerships  (public 
or  private)  in  which  the  Partnerships 
(directly  or  indirectly)  or  the  Wertheim 
Schroder  Group  have  an  interest  (e.g.,  as 
a  limited  partner),  whether  or  not  the 
equity  partnerships  were  managed  or 
sponsored  by  the  Wertheim  Schroder 
Group  (as  the  general  partner  or 
adviser),  or  structured,  underwritten,  or 
arranged  by  the  Wertheim  Schroder 
Group. 

7.  The  restrictions  of  section  17(d) 
and  rule  17d-l  would  undermine  the 
principal  rationale  of  the  Partnerships, 
which  is  to  provide  a  vehicle  for  Eligible 
Employees  to  invest  with  other 
employees,  directors,  officers,  and 
entities  that  are  members  of  the 
Wertheim  Schroder  Group.  Because  of 
the  number  and  sophistication  of  the 
potential  Partners  of  the  Partnerships 
and  persons  affiliated  with  such 
Partners,  strict  compliance  with  section 
17(d)  would  cause  the  Partnerships  to 
forego  investment  opportunities  simply 
because  a  Partner  or  other  affiliated 
person  of  a  Partnership,  or  an  affiliated 

E arson  of  such  an  affiliated  person,  also 
ad.  or  contemplated  making,  a  similar 
investment  In  addition,  because 
attractive  investment  opportunities  of 
the  types  considered  by  the  Partnerships 
often  require  that  each  participant  make 
available  funds  in  an  amoimt  that  may 
be  substantially  greater  than  may  be 
available  to  a  Partnership  alone,  the 
only  way  in  which  a  Partnership  may  be 
able  to  take  advantage  of  certain 
attractive  opportunities  will  be  as  a 
participant  with  other  persons, 
including  affiliates.  The  flexibiUty  to 
structure  co-  and  joint  investments  in 
the  manner  described  above  will  not 
involve  abuses  of  the  type  section  17(d) 
and  rule  17d-l  were  designed  to 
prevent.  The  concern  that  permitting  co- 
and  joint  investments  by  the  Wertheim 
Schroder  Group  or  affiliated  persons  of 
the  Wertheim  Schroder  Group  on  the 
one  hand,  and  a  Partnership  on  the 


other,  might  lead  to  less  advantageous 
treatment  of  the  Partnership  should  be 
mitigated  by  the  fact  that  (a)  the 
Wertheim  Schroder  Group,  in  addition 
to  its  substantial  stake  as  a  general  and/ 
or  limited  partner  in  partnerships  in 
which  the  Partnerships  will  make 
investments  and  its  investments  in  the 
Partnerships  themselves,  will  be  acutely 
concerned  with  its  relationship  with  the 
key  employees  who  invest  in  tne 
Partnerships',  and  (b)  principals  of  the 
Wertheim  Schroder  Group,  including 
officers  and  directors  of  Holdings  and 
Wertheim  Schroder,  will  be  investing  in 
the  Partnerships. 

8.  An  exemption  is  requested  from 
section  17(f)  and  rule  17f-l  to  the  extent 
necessary  to  permit  the  Wertheim 
Schroder  Group  to  act  as  custodian 
without  a  written  contract.  Since  there 
is  such  a  close  association  between  the 
Partnerships  and  the  Wertheim 
Schroder  Group,  requiring  a  written 
contract  would  expose  the  Partnerships 
to  unnecessary  burden  and  expense 
where  none  is  necessary.  Furthermore, 
any  securities  of  the  Partnership  held  by 
the  Wertheim  Schroder  Group  will  have 
the  protection  of  fidelity  bonds.  An 
exemption  is  also  requested  from  rule 
17f-l(b)(4),  as  applicant  does  not 
believe  the  expense  of  retaining  an 
independent  accountant  to  conduct 
periodic  verifications  is  warranted  given 
the  community  of  interest  of  all  the 
parties  involved  and  the  existing 
requirement  for  an  independent  annual 
audit. 

9.  An  exemption  is  requested  from 
section  17(g)  and  rule  17g-l  to  the 
extent  necessary  to  permit  the 
Partnerships  to  comply  with  rule  17g- 
1  by  having  a  majority  of  the  Managing 
Partners  take  such  action  and  make  such 
approvals  as  are  set  forth  in  the  rule. 

10.  Section  17(j)  and  rule  17j-l 
require  that  every  registered  investment 
company  adopt  a  written  code  of  ethics 
and  every  access  person  of  a  registered 
investment  company  report  to  the 
investment  company  with  respect  to 
transactions  in  any  security  in  which 
the  access  person  has,  or  by  reason  of 
the  transactions  acquires,  any  direct  or 
indirect  beneficial  ownership  in  the 
security.  Applicants  request  an 
exemption  from  rule  17j-l,  with  the 
exception  of  rule  17j-l(a),  because  they 
are  burdensome  and  unnecessary  and 
because  the  exemption  is  consistent 
with  the  policy  of  the  Act.  Requiring  the 
Partnerships  to  adopt  a  written  code  of 
ethics  and  requiring  access  persons  to 
report  each  of  their  securities 
transactions  would  be  time<:onsuming 
and  expensive,  and  would  serve  little 
purpose  in  light  of,  among  other  things, 
the  community  of  interest  among  the 


Partners  of  the  Partnerships  by  virtue  of 
their  common  association  in  the 
Wertheim  Schroder  Group;  the 
substantial  and  largely  overlapping 
protections  afforded  by  the  conditions 
(as  set  forth  below)  with  which 
applicants  have  agreed  to  comply;  the 
concerns  of  the  Wertheim  Schroder 
Group  that  the  employees  who 
participate  in  the  Partnerships  actually 
receive  the  benefits  they  expected  to 
receive  when  investing  in  the 
Partnerships;  and  the  fact  that  the 
investments  of  the  Partnerships  will  be 
investments  that  usually  would  not  be 
offered  to  the  Partners,  including  those 
Partners  who  would  be  deemed  access 
persons,  as  individual  investors. 
Accordingly,  the  requested  exemption  is 
consistent  with  the  purposes  of  the  Act, 
because  the  dangers  against  which 
section  17(j)  and  rule  17j-l  are  intended 
to  guard  are  not  present  in  the  case  of 
the  Partnerships. 

11.  Sections  30(a),  30(b),  and  30(d), 
and  the  rules  under  those  sections, 
require  that  registered  investment 
companies  file  with  the  Commission 
and  mail  to  their  shareholders  certain 
periodic  reports  and  financial 
statements.  The  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  the  Partnerships  and 
would  entail  administrative  and  legal 
costs  that  outweigh  any  benefit  to  the 
Partners.  Exemptive  relief  is  requested 
to  the  extent  necessary  to  permit  the 
Partnerships  to  report  annually  to  the 
Limited  Partners  and  the  General 
Partners  in  the  manner  prescribed  by 
the  Partnership  Agreement.  An 
exemption  also  is  requested  from 
section  30(f)  to  the  extent  necessary  to 
exempt  the  General  Partners  (including 
the  Managing  Partners)  and  any  other 
persons  who  may  be  deemed  members 
of  an  advisory  board  of  a  Partnership 
from  filing  Forms  3,  4,  and  5  under 
section  16  of  the  Securities  Exchange 
Act  of  1934  with  respect  to  their 
ownership  of  Interests  in  the 
Partnerships. 

12.  Applicants  submit  that  the 
exemptions  requested  are  consistent 
with  the  protection  of  investors  in  view 
of  the  substantial  community  of  interest 
among  all  the  parties  and  the  fact  that 
each  Partnership  is  an  "employees' 
securities  company"  as  defined  in 
section  2(a)(13)  of  the  Act,  Applicants 
further  submit  that  a  substantial . 
community  of  economic  and  other 
interests  exists  among  the  Partners 
which  obviates  the  need  for  protection 
of  investors  under  the  Act.  "The 
Partnerships  were  conceived  and  will  be 
organized  and  managed  by  persons  who 
will  be  investing  in  the  Partnerships, 
and  will  not  be  promoted  by  persons 
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ieeidiig  to  profit  froia  fees  or  invastinent 
advice  or  from  the  distribution  of 
seoirities.  Applicants  also  submit  that 
the  terms  of  the  proposed  affiliated 
transactions  vrill  be  reasonable  and  hir 
and  free  from  overreaching.  The 
exemptions  are  being  reqiiested  because 
they  are  considered  necetuary  or 
relevant  to  the  oper^ons  of  the 
Partnerships  as  an  investment  program 
uniquely  adapted  to  the  needs  and 
desires  of  Eligible  Employees  of  the 
Wertheim  Schroder  Group. 

Applicants'  ConditioBS     | 

Applicants  will  comply  with  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  (the 
"Section  17  Transactions")  will  be 
effiacted  only  if  a  majority  of  the 
Managing  Partners  determine  that: 

a.  llie  terms  of  the  transaction, 
inclnding  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  Partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
Partners  on  the  part  of  any  person 
concerned;  and 

b.  The  transaction  is  consistent  with 
the  interests  of  the  Partners,  the 
Partnership's  organizational  dociunents 
and  the  Partnership's  reports  to  its 
Partners. 

In  addition,  the  Managing  Partners 
will  record  and  preserve  a  description  of 
such  affiliated  transactions,  their 
findings,  the  information  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therdbr.  All  such  records  will 
be  maintained  for  the  liiie  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.s 

2.  In  connection  with  the  SecticHi  17 
Transactions,  the  Managing  Partners 
will  adopt,  and  periodiadiy  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consiunmation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promcrter  of  or 
principal  underwriter  for  the 
Paitnevships,  or  any  affiliated  person  of 
such  a  person,  pronoter,  or  principal 
imderwritsr. 

3.  As  a  condition  to  the  relief 
requested  bom  section  17(d)  and  rule 
17d-l,  the  Managing  Partners  will  not 
invest  the  funds  of  any  Paxtnership  in 
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any  investment  in  which  a  "Co- 
Investor"  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment,  (a)  gives  the 
Managing  Partners  sufficient,  but  not 
less  than  one  day's,  notice  of  its  intent 
to  dispose  of  its  investment,  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  and  on  the  same 
terms  as,  and  pro  rata  with  the  Co- 
Investor.  The  term  "Co-Investor"  means 
any  person  who  is:  (a)  An  "affiliated 
person"  (as  such  term  is  defined  in  the 
Act)  of  the  Partnership:  (b)  a  member  of 
the  Wertheim  Schroder  Group;  (c)  an 
officer  or  director  of  a  member  of  the 
Wertheim  Schroder  Group;  (d)  a  Related 
Entity;  or  (e)  a  company  in  which  a 
Managing  Partner  acts  as  a  general 
partner  or  has  a  similar  capacity  to 
control  tha  sale  or  other  d^xisition  of 
the  company's  securities.  The 
restrictions  contained  in  this  Condition 
"3,"  however,  shall  not  be  deemed  to 
limit  or  prevent  the  disposition  of  an 
investment  by  a  Co-Investor:  (a)  To  its 
direct  or  indirect  wholly-owned 
subsidiary,  to  any  compMny  (a  "parent") 
of  which  the  Co-Investor  is  a  direct  or 
indirect  wholly-owned  subsidiary,  oi  to 
a  direct  or  indirect  wholly-owned 
subsidiary  of  its  parent;  (b)  to  immediate 
family  members  of  the  Co-Investor  or  a 
trust  established  for  any  such  family 
member  (c)  when  the  investment  is 
comprised  of  securities  that  are  listed  on 
any  exchange  registered  as  a  national 
securities  exdiange  under  section  6  of 
the  Securities  Exchange  Act  of  1934,  as 
amended  (the  "1934  Act");  or  (d)  when 
the  investment  is  comprised  of 
securities  that  are  national  market 
system  securities  pursuant  to  section 
llA(a)(2)  of  the  1934  Act  and  rule 
llAa2-l  thereunder. 

4.  Each  Partnership  and  the  Managing 
Partners  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
Partners,  and  each  annual  report  of  such 
Partnership  required  by  the  terms  of  the 
Partnership  Agreement  of  the  Initial 
Partnership,  or  the  applicable 
partnership  agreement  of  any 
Subsequent  Partnership,  as  the  case  may 


be,  to  be  sent  to  the  Partners,  and  agree 
that  all  such  records  will  be  subject  to 
examination  by  the  Commission  and  its 
sUff.« 

5.  The  Managing  Partners  will  send  to 
each  Partner  who  had  an  interest  in 
each  Nominal  Accoimt  of  the  Initial 
Partnership  and  in  each  Subsequent 
Partnership,  at  any  time  during  the 
fiscal  year  then  ended,  Partnanhip 
financial  statements  audited  by  the 
Partnership's  independent  accountants. 
At  the  end  of  each  fiscal  year,  the 
Managing  Partners  will  make  an 
appraisal  or  have  an  appraisal  made  of 
all  of  the  assets  of  the  Partnership  in  any 
Nominal  Account  as  of  such  fiscal  year 
end.  The  appraisal  of  the  Partnership 
assets  may  be  by  independent  third 
parties  appointed  by  the  Managing 
Partners  and  deemed  qualified  by  the 
Managing  Partners  to  render  an  opinion 
as  to  the  value  of  Partnership  assets, 
using  such  methods  and  considering 
such  information  relating  to  the 
investments,  assets  and  liabilities  of  the 
Partnership  as  such  persons  may  deem 
appropriate,  but  in  the  case  of  an  event 
subsequent  to  the  end  of  the  fiscal  year 
materially  affecting  the  value  of  any 
Partnership  asset  or  investment,  the 
Managing  Partners  may  revise  the 
appraisal  as  they,  in  their  good  faith  and 
sole  discretion,  deem  appropriate.  In 
addition,  within  90  days  after  the  end  of 
each  fiscal  year  of  each  of  the 
Partnerships  or  as  soon  as  practicable 
thereafter,  the  Managing  Partners  shall 
send  a  report  to  each  person  who  was 

a  Partner  at  any  time  during  the  fiscal 
year  then  ended,  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  the  Partner  of  his  or  its 
federal  and  state  income  tax  returns  and 
a  report  of  the  investment  activities  of 
the  Partnership  during  such  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  torn  or  to  an  entity 
affiliated  with  a  Partnership  by  reason 
of  a  5%  or  mofe  investment  in  such 
entity  by  a  Wertheim  Schroder  &T>up 
director,  officer  or  employee,  such 
individual  will  not  participate  in  the 
Partner^ip's  determination  of  whether 
or  not  to  erfect  such  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margant  H.  McFarknd. 

Deputy  Secretary. 

[FR  Ooc  93-17234  Filed  7-20-43:  •:4S  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guartf 

[CQOM-OSt] 

RIN211S-ADS1 

Doubia  HuH  Standards  for  VMMto 
Carrying  Oa  in  Bulk;  US.  PoaltlonQn 
imamatUMial  Standarda  for  Tank 
VaaaalDaaign 

AQBCY:  Coast  Guvd.  DOT. 
ACTION:  Notice. 

SUMUARV:  International  standuds  for 
new  and  existing  tank  vend  designs 
were  developed  and  adopted  by  the 
Intematiaial  Maritime  Organiation 
(IMO)  in  Kferdi  1992.  The  U.S.  has 
taken  a  positiott  wttb  AfO  that  the 
express  approra)  of  the  U.S. 
Govenunent  would  be  neoassarr  before 
these  international  tank  vesMi  design 
standards  will  be  enforced  by  the  U.S. 
This  is  due  to  technical  diflerences  with 
the  mandated  requirements  of  the  Oil 
Pollution  Act  of  1990  (OPA  90)  and 
IMO's  adopted  intematioaal  tank  vessel 
design  standards. 

FOR  nmTHER  MForauTiON  contact:  Mr. 
Robert  M.  Gauvin.  Pioiact  Mona^r. 
Merchant  Vassal  Inspartifln  and 
DocuaMBUtioa  Division  (G-4k<VI-2), 
U.S.  Coart  Qnid  Haodquartars.  2100 
Second  Stiaat  SW^  WaAia^on.  DC 
20593-0001.  talaphoaa  (202)  267-ltBl. 

SUPPLBIENTARY  MRMHATIQM:  Pursuant 
to  OPA  90,  the  Coast  Guard  published 
an  Interim  Final  Rula  QFR)  on  August 
12. 1992.  entitled  Double  Hull 
Standawk  faa  Vosaels  Osrying  OU  in 
Bulk  (57  PR  36222).  The  IFR  estabtished 
technical  atandorda  for  douUe  huUaon 
vessels  canying  cal  inbuUi.  as  cargo  or 
cargo  residue,  that  are  constructed  or 
undergo  a  major  ceniraKsioa  under 
contracts  awarded  aSuat  June  30, 1990. 
Thff  TFP  alim  fnriuded  a  phana  nut 
schedule  foe  axiathig  single  hulled  *a«k 
vessels.  The  IFR  amends  sections  of  title 
33.  Coda  of  Federal  Rigilations  (CFR) 
part  157. 

Chi  March  e.  1992.  the  32ttd  sesston 
of  IMO's  Marine  EBvironment 
Protection  CoBMBillaa  QtfPC  32), 
adi^>tad  BsgoktiflM  13P  and  laC  to 
Annex  I  of  the  htanatienri  Convention 
for  the  Piwiwnlion  olPoUatttan  of  Sliipa. 
1973.  as  Biedifiodi  by  the  Protocol  of 
1978  QklARPGL  73/78).  Rafaktfon  13F 
requires  new  t^i  vesaela  M  dasigaed 
and  oonatrvEled  with  a  dodblo  kaU  or 
mid-dadi  coofigaralioa.  Ragnlation  13F 
is  apnUcaUa  to  taiA  veeaek  of  or  ow 
600  deodweiglit  toBB  (DWn  contracted 
on  or  after  )iii]^  6. 1903.  or  wUdi  are 
dattvered  on  or  after  )i^  8, 1996. 


Regulation  13G  establishes  a  phase- 
out  schedule  which  begins  on  July  6, 
1995,  for  existing  single  hulled  tank 
vessels  to  be  removedfrom  service  or 
converted  into  a  double  hull  ac  mid- 
deck  configuration.  Regulation  13G  is 
applicable  to  existing  crude  oil  carriers 
of  204)00  DWT  or  over,  or  product 
carriers  of  30.000  DWT  or  over.  (For  the 
convenience  of  the  reader.  Regulations 
13F  and  13G  appeared  as  appendix  in 
the  IFR  (57  FR  36236)). 

On  December  23. 1992.  the  U.S. 
Embassy  in  London  deposited  a 
declaration  with  IMO  stating  that  the 
express  approval  of  the  U.S. 
Government  will  be  necessary  before 
Regulations  13F  and  13G  of  MARPCM. 
73/78.  would  entw  into  force  for  the 
U.S.  In  this  declaration,  the  U.S.  dted 
the  tedinical  difiiarvKss  betvreen 
MARPCM>  amendments  for  new  and 
existing  tankers,  and  C^A  90. 

Compliance  with  Regulation  13F's 
double  hull  standards  akme  will  not  be 
sufficient  to  trade  in  the  U.S.  AD  fmreigB 
vessels  which  wirii  to  opwate  in  U.S. 
trade  must  document  their  complianca 
with  OPA  90's  double  hull  design 
standards  by  completing  the 
requiremenU  of  33  CFR  157.24. 

Dated:  July  14, 1993. 

Acting  Chief.  Office  afUimne  Safety.  Security 

and  £n  vfroftmejiftrf  Protection. 

[FR  Doc  93-17265  Filed  7-20-43;  8:45  im) 


DEPARTMENT  OF  THE  TREASURV 

Offica  «f  TlirHl  SuparvMon 

Alpha  Indian  Rock  Fadaral  Savlnga 
and  Loan  AaaodaHoa;  Raplacamani  o( 
Conaarvator  wWi  a  Racahwr 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (Q  of  section  5(dK2)  (d  the 
Home  Owners' Loan  Act.  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Ttast  Cwpwation  as 
Coaaarvator  for  Al|rfui  Indian  Rock 
Fednal  Savings  and  Loan  Assodatien, 
Manayunk.  Pfansyhranie 
("Aaaodationl.  writh  the  Hasohitkm 
Trust  Corporation  as  sola  Recover  for 
the  Association  oa  )uly  9. 1993. 

Dated:  July  15. 1909. 
By  the  Office  of  Thrift  Sapenrtsion. 
NadiMY. 


[AC-30:OT8  No.  83041 

Rrst  Fadaral  Savlnga  and  Loan 
Aaaoclation  of  Englavfood,  Englawoe^ 
FL;  Approval  of  Convaralon 
Application 

Notice  is  hereby  given  that  on  )uly  14. 
1993,  the  Deputy  Assistant  Director. 
Corporate  Activitiea  Division.  Office  of 
Hirtft  Supei  vision,  or  her  designee, 
acting  pivsuoBt  to  delegated  authority. 
apprcr««d  the  application  of  First 
Federal  Savings  and  Loan  Assodatioa  of 
Englewood,  Eo^ewood,  Florida  to 
convert  to  the  stodc  form  of 
organization.  Copies  of  the  application 
are  available  for  inflection  at  the 
Information  Services  Division.  Ofi&oa  of 
Thrift  Supervision.  1776  G  Street.  NW.. 
Washington,  DC  20552.  and  the 
Southeast  Ragional  Office.  C^oa  of> 
Thrift  SupervisiaQ.  1475  Peackkree 
Street.  NE..  Atlanta.  Georgie  30309. 

Detad:  July  IS.  1993. 
By  the  OfBoe  of  Thrift  Supenrisioa. 
NMUne  T.  Vfmkb^(^m» 


Corporate  I 

(FR  Dec  9a-173aC  Pilad  7-20-93: 8:45  aa4 


[AC-2t:OTBNe.0«^ 


nrat 

AaaoclatfonofWood 
Graan,  OH;  Approval  ol 
Application 


Notice  is  hereby  given  that  an  Jnly  12, 
1993,  tbs  Deputy  AasiatMrt  Dtoeder, 
Corporate  Activities  EXvision,  OOcnaf 
Thrift  Supervision,  or  her  dsaigBea, 
acting  pursuant  to  delegated  authority, 
approved  the  applicatioB  of  First 
Federal  Savings  and  Loui  Association  off 
Wood  Coimty,  Bowling  Green.  Ohio  to 
convert  to  the  stock  Ibnn  el 
organintkm.  Copiea  of  the  ^plication 
are  available  for  inspectian  at  the 
Informetien  Services  Division,  Office  af 
Thrift  Supervision.  1776  G  Street,  NWl, 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Cffice  of  Thrift 
Supervision.  Ill  Wacker  Drive,  suite 
800.  Chicago.  Illinois  60601-4360. 

Detad:  July  15. 1983. 

Bythe  OOeaaf  TMft  SepMvMa. 
NadhM  T.  WMMi^pan, 
Corponte  Secntaiy. 
[FR  Doc  93-1 72S7  TOed  7-20-S3;  8:45  «e| 


Cofporate  Seavtaiy. 

(FR  Doc  93-17255  Filed  7-M-93;  8:45  ae^ 
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UNITEO  STATES  INFORMATION 
AGENCY 

Reporting  and  Infonnetion  Collection 
Requirements  Under  0MB  Review 

AOCNCY:  United  State*  Infonnation 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256.  USIA  is  requesting  approval  for  a 
three-year  clearance  of  a  new 
inibnnatioo  collection  entitled 
"Application  Package,  United  States 
Information  Agency,  Bureau  of 
Educational  and  Cultural  Afliairs". 
Estimated  burden  hours  per  response  is 
20  hours.  Respondents  will  be  required 
to  respond  only  one  time. 
BATES:  Comments  are  due  on  or  before 
August  20, 1993. 
COPIES:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statemmit,  transmittal  letter  and  other 
dociunents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  OfBcer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
AfEairs  of  OMB,  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 
FCm  FURTHBt  PTOnMATIOH  CONTACT: 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox.  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
SW..  Washington.  DC  20547,  telephone 
(202)  619-5503:  and  OMB  review:  Mr. 
jeffery  Hill,  Office  of  Information  And 
Regulatory  AfEairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Telephone  (202)  395-7340. 
SUPPLEMENTARY  MPONMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-XXXX)  is 
estimated  to  average  20  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 


maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency,  M/ADD,  301 
Fourth  Street,  SW..  Washington,  DC 
20547:  and  to  the  Office  of  Information 
and  Regulatory  Affiairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Application  Package,  United 
States  Information  Agency.  Bureau  of 
Educational  and  Cultural  Affairs. 

Form  Number:  None. 

Abstract:  This  package  contains  a 
checklist,  instructions  and  a  number  of 
forms  needed  to  provide  information 
necessary  to  complete  the  grant  review 
by  panel  and  Associate  Director. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 2,000, 
Recordkeeping  Hours— 400,  Total     . 
Annual  Bimlen— 40,00a 

Dated:  July  15. 1993. 
Roae  Royal, 

Federal  Repster  Liaiaon. 
[PR  Doc  93-17253  Filed  7-20-93: 8:45  am] 
BNJJNO  cooe  tna-ai-n 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
System  of  Records;  New  Routine  Use 
Statement 

Notice  is  hereby  given  that  the 
Department  of  Veterans  A^rs  (VA)  is 
amending  a  system  of  records  entitled 
"Personnel  and  Accounting  Pay 
System— VA"  (27VA047).  which  is  set 
forth  on  pages  942-943  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,  1991  Compilation,  Volume 

n." 

VA  is  proposing  to  add  a  new  routine 
use  No.  27  to  this  system  of  records. 
This  new  routine  use  will  specifically 
permit  the  disclosure  of  information 
concerning  interns  and  residents 
employed  at  VA  Medical  Centers  to  the 
Health  Care  Financing  Administration 
(HCFA)  by  means  of  a  computer 
matching  program.  The  purpose  of  this 
matching  program  is  to  assure  that  no 
VA  intern  or  resident  is  counted  as  more 
than  one  full-time  equivalent  in 
accordance  with  program  regulations 

governing  Medicare  payments  to 
lOspitals  for  medical  education  costs. 
VA  has  determined  that  the  release  of 
infonnation  for  this  purpose  is  a 
necessary  and  proper  use  of  the 


infonnation  in  this  system  of  records 
and  that  the  new  specific  routine  use  for 
transfer  of  this  information  is 
appropriate.  The  provisions  of  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  do  not  apply  to 
the  proposed  computer  match  with 
HCFA  because  the  match  seeks  only  to 
assure  accurate  counting  of  personnel  in 
terms  of  Medicare  billing.  The  match 
will  not  afiiect  an  individual's  eligibility 
to  a  federal  benefit  program  or  lead  to 
efforts  to  collect  money  owed  by  any 
individual  as  a  result  of  participation  in 
a  federal  benefits  program. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  use  of  the  system  of  records  to 
the  Secretary  (271A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC,  20420.  All 
relevant  material  received  before  August 
20, 1993,  will  be  considered.  All  written 
comments  received  will  be  available  for 
public  inspection  in  the  Veterans 
Service  Unit,  room  170,  at  the  above 
address  only  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  August  . 
30, 1993. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  new  routine  use 
statement  is  effective  August  20. 1993. 

Approved:  July  13, 1993. 
JeneBrowB, 

Secretary  of  Veterans  Affairs. 

Notice  of  Amendment  to  System  of 
Recmib 

In  the  system  of  records  idmtified  as 
27VA047,  "Personnel  and  Accounting 
Pay  System^VA,"  set  forth  on  pages 
942-943  of  the  Federal  Register 
publication,  "Privacy  Act  Issuances, 
1991  Compilation,  Volume  n,"  the 
system  is  amended  as  follows: 

•  •       •       •       • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

•  •       •       •       • 

27.  Relevant  information  from  this 
system  of  records  concerning  residents 
and  interna  employed  at  VA  Medical 
Centers,  including  names,  social 
security  numbers,  occupational  titles, 
and  dates  of  service,  may  be  disclosed 
to  the  Health  Care  Financing 
Administration  (HCFA)  as  part  of  an 
ongoing  computer  matching  program. 
The  purpose  of  this  computer  matching 
program  is  to  help  assure  that  no  intern 
or  resident  is  counted  as  mora  than  one 
full-time  equivalent  in  accordance  with 


UMI 


^ 


r^danl  Ragitter  /  Vol.  58.  No.  138  /  Wednesday.  July  21.  1993  /  Notice* 


program  regulationc 
education  costs. 
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COMMOOITV  RITUHES  THAOMQ  C0IMM8I0N 

TMi  AND  DATE:  11:00  •.m..  Friday, 
August  6, 1993. 

PLACK:  2033  K  St.  N.W..  Washington, 
DC  8th  Float  Heuing  Room. 

ITATW:  Cloaed.  | 

MATTBlt  TO  M  CONMOERB):  Siirveillancs 

Matters. 

CONTACT  KRtON  FOR  MORE  MKRMATKM: 

Jean  A.  Webb.  202-254-6314. 

)e«iA.Webb. 

SKFBltUf  eftitt  CoBiBussion. 

rPR  Doc  93-17492  FUed  7-«-93: 3:19  pm] 


TME  AND  DATE:  ll.-OO  ajn..  Friday. 

August  13. 1993. 

place:  2033  K  St.  NW..  Washington. 

DC.  flth  Floor  Having  Room. 

tTATUt:  Qooed. 

HATTBIt  TO  IE  CONSIDERCO:  Surveillance 

Matters. 

CONTACT  PERSON  POR  MORE  MFORMATMN: 

Jean  A.  Webb.  202-254-6314. 

|aMA.Webb. 

Secntary  ttfthe  Commission. 

(FR  Doc  93-17493  Filed  7-19-93;  3:19  pm] 


COMMOOITY  WmJREt  TRADWIO  COMMIOfllOU 

TME  AND  DATE:  11:00  a.m..  Friday. 

August  20, 1993. 

PLACE:  2033  K  St.  NW..  Washington. 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb,  202-254-6314. 

)aaaA.Wabb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-17494  Filed  7-19-93;  3:19  pm] 

■LLMO  COOl  OSV-eMi  j 

COMMOOCTY  FUTURES  TRADSW  COMMWglON 
THE  AND  DATE:  11:00  a.m.,  Friday. 
August  27, 1993. 

PIACE:  2033  K  St.  NW..  Washington. 
DC  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


UMI 


MATTERS  TO  BE  C0N8I0ERE0:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb,  202-254-6314. 

)aaaA.W«hb. 

SecivCaiy  of  the  Commission. 

Pnt  Doc  93-17495  Filed  7-19-93;  3:19  pm] 

MUMQ  COOC  OSt-ei-M 

FEDERAL  MARmME  COMMnSION 

TMK  AND  DATE:  10:00  a.m..  July  28. 1993. 

PLACE:  1st  Floor  Hearing  Room.  Federal 

Maritime  Commission,  800  North 

Capitol  St,  N.W..  Washington.  D.C. 

20S73-O001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSHIERED: 

1.  Docket  No.  92-12— Save  on  Shipping, 
Inc.  V.  Puerto  Rico  Maritime  Shipping 
i4u(horir)A— Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Joseph  C  Polking,  Secretary,  (202)  523- 

5725. 

leeephCPrildBg, 

Secretary. 

(FR  Doc  93-17471  Filed  7-19-93: 2:25  pm] 

muma  coot  v»nm 

FEDERAL  MME  SAFETY  AND  HEALTN  REVKW 

COMMBSION 

THE  AND  DATE:  10:00  a.m..  Thursday, 

July  29. 1993. 

PLACE:  Room  600. 1730  K  Street.  N.W.. 

Washin^on,  D.C 

STATUS:  Open  and  Closed  (Pursuant  to  5 

U.S.CS552b(c)(10)]. 

MATTERS  TO  BE  C0NSR)ERED:  In  Closed 

session,  the  Commission  will  consider 

and  act  upon  the  following: 

1.  Secretary  of  Labor  on  behalf  of  Donald 
L  Gregory  et  al.  v.  Thunder  Basin  Coal  Co., 
Docket  No.  WEST  92-279-D.  etc.  (\$saes 
include  whether  the  Judge  eired  in 
dismission  these  proceedings  because  the 
Secretary  refused  to  provide  Thunder  Basin 
with  certain  documents  during  discovery.) 

In  open  session,  the  Commission  will 
consider  and  act  upon  the  following: 

2.  Energy  West  Mining  Co.,  Docket  Na 
WEST  91-251.  (Issues  include  whether  the 
judge  erred  in  concluding  that  Energy  West's 
violation  of  30  CFR  75.503  was  of  a 
significant  and  substantial  nature  and  in 
assessing  a  civil  penalty  for  the  violation.) 

3.  Aluminum  Company  of  America,  Docket 
Na  CENT  92-362-RM.  (Issues  include 
whether  the  judge  erred  in  vacating  an 
accident  control  order  issued  to  Alcoa 
pursuant  to  30  U.S.C  S  813(k)  on  the  ground 
that  the  Secretary  of  Labor  foiled  to  prove 
that  an  accident  had  occurred.) 


Any  person  attending  the  open 
portion  of  this  meeting  who  requires 
special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Subject  to  29  CFR  2706.150(a)(3)  and 
2706.160(e). 

CONTACT  PERSON  POR  MORE  INFORMATION: 
Jean  Ellen  (202)653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  July  16, 1993. 
JeaaREUaa. 
Agenda  Clerk. 
(FR  Doc  93-17387  Filed  7-19-93: 10:23  am) 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TBIE  AND  DATE:  11:00  a.m..  Monday.  July 

26. 1993. 

PLACE:  Marriner  S.  Ecdes  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2lst  Streets. 

N.W..  Washington.  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  C0N8R)ERE0: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  annotmced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  16, 1993 
Jemufisr  J.  JohiiMa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-17386  Filed  7-19-93;  10:22  am) 
■UJNQ  cooe  •>1»«1-^ 

U.S.  NATK3NAL  COMMSSiON  ON  UBRARIES 

AND  MFORMATWN  SCIENCE 

Open  Forum  on  Children  and  Youth 

Swvices:  Redefining  the  Federal  Role 

for  Libraries 

DATE  AND  TBK:  September  2, 9:00  a.m. 

to  4:30  p.m. 
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place:  Cslifbmia  State  Library.  Room 
500. 1001 6th  Street.  Sacramento,  CA 
S5814. 

STATUS:  Open. 

HMPOSE  OF  THE  FORUM:  Opoi  forum  on 
the  changing  role  of  the  Federal 
government  in  support  of  Ubrary  and 
infonnation  services,  and  literacy 
programs  tar  children  and  youth.  The 
ronun  provides  and  opportunity  for 
representatives  firom  elected  ofBcials, 
community  advocacy  groups  and 
organizations,  school  Ubrary  media 
centers,  public  libraries,  academic 
Ubraries  educational,  literacy  and 
information  services  organizations, 
companies,  associations,  and 
institutions  to  offiar  comments, 
observations,  and  suggestions  related  to 
Federal  roles  and  responsibilities  for 
library  and  information  services,  and 
Uteracy  programs  offined  to  children 
and  youth. 

Parties  interosted  in  presenting  oral  or 
writtm  statements  ^ould  notify  Kim 


Miller  or  Petw  Young  at  NCLIS.  1110 
Vermont  Avenue.  N.W..  Suite  820. 
Washington.  D.C  20005-3522  (202) 
606-9200  by  Ausust  16, 1993.  Written 
statements  must  be  received  at  the 
NCLIS  ofBce  by  October  15. 1993. 

To  request  further  information  at  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Kim  Miller.  NCLIS.  no  later  than  one 
vnA  in  advance  of  the  forum. 

Dated:  July  15, 1993. 
Pstor  K.  Ymib|. 
NOJS  Executive  Director. 
(FR  Doc  93-17496  FUed  7-19-03;  3:20  pm] 
I  eOOf  THT-ai-M 


NATKMAL  CREDIT  UMON  AOMMSTRATION 

NOTICE  OF  PREVIOMLV  HELD  BKROENCY 

MEETMQ 

TME  AND  DATE:  3:30  p.m.,  Thursday.  July 

15, 1993. 

PIACE:  Embassy  Suites  Hotel,  1881 

Curtis  Street.  Denver,  Colorado  80202. 


STATUS:  Qoeed. 
MATTERS  CONSDERED: 

1.  Administntive  Actions  under  Section 
206  of  the  Federal  Qradit  Union  Act.  Qoted 
purtuut  to  exemption  (8). 

The  Board  voted  that  agency  business 
required  that  a  meeting  be  held  with 
less  than  the  tisual  seven  days  advance 
notice.  Earlier  announcement  of  this 
was  not  possible. 

The  Board  voted  to  close  the  meeting 
under  the  exemption  stated  above. 
General  Counsel  Robert  Fenner  certified 
that  the  meeting  could  be  closed  under 
the  exemption. 

FOR  MORE  StFORMATION  CONTACT:  Bedcy 

Baker.  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secreeoiy  of  the  Board. 

(FR  Doc  93-17437  nied  7-l»-93  12:57  pm] 
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OEFAIVniEIIT  OF  HEALTH  AND 
HiMMHi 


42  CFR  Parts  435  and  436 


itodlerid  Program;  EllglMlty  artd 
Covaraga  Raqulramante 

Comction  ' 

In  Tula  document  93-880  beginning  on 
page  4908  in  the  issue  of  TueMay. 
January  19. 1993.  make  the  following 
conections: 

1.  On  page  4927,  in  the  first  column, 
aarandatoiy  instruction  7.  was  omitted 


fust  hefere  $435,201,  it  ainrald  road  as 
follows: 

7.  Section  435.201  is  revised  to  read 
as  follows: 

2.  On  page  4932.  in  the  sacond 
column,  the  heading  above  mnandatiay 
instruction  39.  should  read  "§435.733 
[Amended]". 

3.  On  page  4935.  in  the  first  coIiubb, 
in  amendatory  instruction  5^  in  tha 
second  line,  "§  436.211"  should  read 
••§436.210.'' 


NUCLEMT  REQULATOHY 
COMMISSION 

lOCRtPlirtSt 
MNSISO-AOaO 

Training  and  Qualification  of  Wuelaar 


Correction 

In  rule  docimient  93-9651  beginning 
on  page  21904  in  the  issue  of  Monday. 
April  26, 1993.  make  the  following 
corrections: 


150.110   {Ganadad) 

On  page  21912,  in  the  first  column,  in 
S  50.120Q>Kl}.  beginning  in  the  second 
and  sixth  libaes.  "[October  25. 1993. 
publicationr  ^uld  read  "Novambet 
22, 1993"  each  time  it  q^ieais. 


DEPARTMENT  OF  TflMISPORTATIOH 
Coaal  Qyapd 

[CQ0t»«4Q 

National  Boating  Safaty  Adviswy 
Councitt  AfppHcaHona  tof  AppaatfMant 

Correction 

In  notice  document  93-16705 
begiiming  on  page  38158.  in  the  issue  of 
Thiirsday.  July  15, 1993.  make  the 
following  correction: 

On  page  38159,  in  the  first  colimm.  in 
the  FR  Doc.  line.  "93-16765"  should 
read  "93-16705". 

■UMO  coot  iigs«i-D 
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Part  II 


Department  of 
Justice 

Prisons  Bureau 

28  CFR  Parts  540,  et  al. 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Rules  and 
Proposed  Rules 

Federal  Prison  Industries,  Inc. 

28  CFR  Part  301 

Inmate  Accident  Compensation;  Proposed 

Rule 
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OEPARTMEHT  OF  JUSTICE 

Bureau  Of  Prieons 

28  CFR  Parts  540. 541 
nM1120AiM»  I 

Control,  Custody,  Care,  Treatment  and 
Inetruction  of  bunatea;  Visiting 
Regulstions  and  Inmate  Discipline 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rules  on 
Visiting  Regulations  and  Inmate 
Discipline  and  Special  Housing  Units. 
The  amendment  makes  minor 
procedural  changes  for  the  preparation 
of  the  visiting  list;  updates  references  to 
statutory  penalties  for  providing  or 
attempting  to  provide  contraband  to 
inmates:  and  makes  other  editorial 
changes.  This  amendment  also  clarifies 
visiting  procedures  for  inmates  in 
detention  and  special  housing,  and  it 
makes  a  further  clarification  to  the 
Bureau's  general  policy  on  loss  of 
privileges.  The  intended  effect  of  this 
amendment  is  to  provide  for  the 
continued  orderly  operation  of  inmate 
visiting. 
EFFECnvc  DATE:  August  20, 1993. 

AOORESSCS:  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street  NW.,  Washtag^n.  DC 
20534. 

FOR  FURTHER  arOnHATION  CONTACT:  jRoy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  307- 
3062. 

SUPPI^MENTARY  MF0RMAT10N:  The 
Bureau  of  Prisons  is  amending  its  nle 
on  Visiting  Regulations.  A  proposed 
rule  on  Ibii  HibpKt  waspuUished  in  the 
Federal  Register  ea  Fekvaary  8. 1991 
(56  FR  5303  et  seq.).  A  summary  of 
public  comment  follows. 

Several  commentats  disagreed  with 
the  proposed  amendmeol  to  §,54Q.44(ei 
raising  the  age  from  16  years  to  18  years 
for  visits  by  children  unaccompanied  by 
a  responsible  adult.  The  commenters 
stated  tfa»dMJige  appeared  unnecessary 
and  a  punishment  to  imprisoned 
mothers  or  fathers  and  their  children; 
that  to  change  existing  policy  is  unfair; 
and  that  because  it  is  not  always  easy  to 
find  an  adult  to  bring  with  you,  the 
modification  will  m&e  it  more  difficult 
for  younger  persons  to  visit.  One  of  the 
commentera  stated  that  children 
between  the  ages  of  16  and  18  are,  in 
many  ways,  treated  as  mature  adults, 
and  objected  to  the  absence  of  statistical 
or  anecdotal  information  concerning  the 
number  of  children  aRiacted  or  problems 


with  children  in  this  age  group.  This 
conuBanter  speculated  that  children  of 
inraataa  are  Kkaly  to  be  from  oae-paNMl 
or  dysfunctional  families  wheietaave 
may  be  no  other  adult  to  accooqianjr 
them  for  a  visit,  and  that  most  oae- 
parent  families  are  headed  by  womea  so 
that  the  proposal  disproportioaslely 
affected  women  prisoners. 

The  Bureau  recognizes  the  va^aaef  a 
-child's  visit  to  an  inmate  in  matniainiiig 
family  relationships,  and  its  praposad 
revision  was  not  intended  to  adeanaly 
impact  on  that  value.  The  requiieaaial 
for  adult  supervision  was  not  latendad 
to  limit  visitation  access,  but  to  prevent 
disruptions  or  security  violations  by  a 
child  lacking  the  maturity  to  understand 
the  Bureau's  visiting  regulations  or  who 
is  unable  to  fully  comprebaod  er  be 
held  fully  accountable  for  the 
ramifications  of  his  or  lier  actions.  ITie 
Bureau  wishes  to  considar  furtbw  its 
response  to  comments  and  therafareltes 
not  adopted  the  proposed  tevisioB  to 
§  540.44(e)  in  this  document.  The  age 
requirement  for  unaccompanied  visits 
by  children  remains  at  sixteen. 

One  commenter  objected  to  the 
statutorily  conforming  amendment 
regarding  finea  and  penalties  for 
introducing  or  attempting  to  introduoe 
contraband  iBtoan  institution.  Tlds 
revision  merely  refiects  the  cunent 
statutory  provision  contained  in  18 
U.S.C.  1791. 

Another  commanter  objected  to  dta 
ckongp'  in  §  540.50(c)  regarding  visits  to 
inmates  not  m  regular  population  status, 
staling  that  tha  revision  was  a  total 
dkanga  n  visitation  rights  of  prisoners 
ia  detention  or  segregated  status.  This 
commaoftes  stated  that  the  existing  text 
prevents  any  staff  member  horn 
inaarfiaring  with  the  visits  of  immediate 
family  members  unless  a  violation  of 
visiting  privileges  has  occurred,  and 
thalt  unhir  die  revised  rule,  the  Bureau 
of  Prisons  will  do  so^ 

The  proposed  rule  was  not  intended 
to  nuke  a  "total  change"  in  the 
visitation  rights  of  inmates  in  detention 
or  segregation  status.  To  indicatodiis» 
we  bn»rewisad§  540. 50(c)  to  make  two 
clarifications.  The  fiist  clarification  is  to 
indicate  that  the  presumption  against 
loss  of  visiting  privileges  is  limited  to 
incidents  occurring  while  the  inmate  is 
in  detention  or  segregation  status,  and 
does  not  interrupt  or  delay  a  loss  of 
privilege  sanction  imposed  white  the 
inmate  was  in  general  population  status 
prior  to  placement  in  detention  or 
segregation  status.  The  second 
clarification  is  that  exceptions  to  the 
stated  criteria  for  loss  of  an  inmate's 
visiting  privileges  requires  the  iaaMlsto 
receive  a  hearing  before  the  Discipline 
Hearing  Ofiicer  (DHO)  in  accordance 


with  the  provisions  of  28  CFR  541.17. 
following  those  provisions  which  are 
appropriate  to  the  circumstances.  A  loss 
of  visiting  privileges  for  other  than 
visiting-related  reasons  requires  a 
finding  by  the  DHO  that  the  inmate 
committed  a  prohibited  act  and  that 
there  is  a  lack  of  other  appropriate 
sanctions  or  when  imposition  of  the 
appropriate  sanction  upon  the  inmate 
pfeviously  has  been  ineffective.  An 
iBBiate  who  disagrees  with  the  loss  of 
privilege  may  file  a  grievance  under  the 
administrative  remedy  procedure  (see 
28  CFR  part  542).  As  a  further 
clarification  of  its  policy  on  loss  of 
privileges,  the  Bureau  is  herein 
amending  paragraph  (g)  of  Table  4  in 
§541.13.  Paragraph  (g)  had  specified 
that  ordinarily  loss  of  a  privilege  is  used 
as  a  sanction  in  response  to  an  abuse  of 
that  privilege.  The  paragraph  had 
further  specified,  however,  that  the  loss 
of  certain  privileges  could  be 
appropriate  sanctions  in  some  cases  for 
misconduct  not  related  to  the  privilege. 
As  revised,  paragraph  (g)  now  states  that 
the  DHO  or  Unit  Discipline  Committee 
(UDC)  may  impose  a  loss  of  privilege 
sanction  not  directly  related  to  the 
offense  provided  that  the  DHO  or  UDC 
determines  there  is  a  lack  of  other 
appropriate  sanctions  or  when  those 
sanctions  have  previously  been 
ineffective.  This  revision  provides  the 
staadaKi  for  the  DHO  or  UDC  to  impose 
loss  of  privileges  as  a  sanction  not 
directly  related  to  the  offense.  Finally, 
this  document  makes  a  nomenclature 
change  by  revising  references  to 
Security  Levels  which  appear  in  Table 
3  of  §541. 13. 

After  due  consideration  of  the 
comments  received,  the  Bureau  is 
adopting  the  proposal  as  a  final  rule 
with  the  modification  to  §  540.50(c)  and 
the  additional  changes  to  §  541.13  as 
described  above,  and  without  revision 
to  §  540.44(e). 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  fbt  the  purpose  of  the  Regulatory 
Flexibifity  Act  (Pub.  L.  96-354),  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Registar. 

Lkt  eTSubjecU  in  28  CFR  Parte  540  and 
541 

Prisoners. 
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Acting  Dinctor,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
deleg9ted  to  the  Director.  Bureau  of 
Prisons  in  2S  CFR  0.96(p).  parts  540  and 
541  in  subcha{rter  C  of  28  CFR,  chapter 
V  are  amended  as  set  forth  below. 

SUBCtlAiaER  e-mSTITUnONAL 
MANAQEMENT 

FART  540-CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
540  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301. 551,  552a;  18 
U.S.C  1791, 3621. 3622. 3624, 4001, 4042. 
4061, 4082  (repealed  in  part  as  to  offenses 
oommitted  on  or  after  November  1 , 1 987), 
5006-5024  (rapealad  October  12, 1984  as  to 
oQanses  committed  altar  that  date),  5039;  28 
U.S.a  508. 510;  28  (TR  095-0.99. 

154040   [AmandadI 

2.  Section  540.40  is  amended  by 
revising,  in  the  last  sentence,  the  word 
"insure"  to  read  "ensure". 

154050   (Amende^ 

3.  In  S  540.50,  pan^raph  (bKD  is 
amended  by  revising  the  phrase  "Health 
Systnns  Administrator"  to  read  "Health 
Services  Administrator". 

4.  In  §  540.50.  paragraph  (c)  is  revised 
to  read  as  follows: 

I54O50   Visits  to  inmates  not  in  regular 
population  status. 

(c)  Detention  or  segregation  status — 
Ordinarily,  an  inmate  retains  visiting 
privileges  while  in  detention  or 
segregation  status.  Visiting  may  be 
restricted  or  disallowed,  however,  when 
an  inmate,  while  in  detention  or 
segregation  status,  is  charged  with,  or 
has  been  found  to  have  committed,  a 
prohibited  act  having  to  do  with  visiting 
guidelines  or  has  otherwise  acted  in  a 
way  that  would  reasonably  indicate  that 
be  or  she  would  be  a  threat  to  the 
orderliness  or  security  of  the  visiting 


room.  Loss  of  an  inmate's  visiting 
privileges  for  other  reasons  may  not 
occur  unless  the  inmate  is  provided  a 
hearing  before  the  Discipline  Hearing 
Officer  (DHO)  in  accordance  with  the 

Jirovisicms  of  §  541 .17  of  this  chapter, 
bllowing  those  provisions  which  are 
appropriate  to  the  circiunstances.  which 
results  in  a  finding  by  the  DHO  that  the 
inmate  committed  a  prohibited  act  and 
that  there  is  a  lack  of  other  appropriate 
sanctions  or  that  impositi<m  of  an 
appropriate  sanction  previously  has 
been  ineffective.  The  Unit  Discipline 
Committee  (UDC)  may  not  impose  a  loss 
of  visiting  privileges  for  inmates  in 
detention  or  segregation  status.  The 
provisions  of  this  paragraph  (c)  do  not 
interrupt  or  delay  a  loss  of  visiting 
sanction  imposed  by  the  UDC  or  DHO 
prior  to  the  iiunate's  placement  in 
detention  at  segregation  status. 

5.  In  §  540.51,  paragraph  (g)(2)  is 
amended  by  adding  a  comma  after  the 
wrord  "embracing"  in  the  first  and  in  the 
second  sentences,  paragraph  (g)(4)  is 
amended  by  revising,  in  the  first 
sentence,  the  word  "officer"  to  read 
"visiting  room  officer",  paragraph  (bMl) 
is  revised,  and  paragraph  (b)(4)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

1540.51    Procedures. 


(b)*  •  * 

(1)  Stafl' shall  ask  each  inmate  to 
submit  during  the  admissionorientatian 
process  a  list  of  proposed  visitors.  After 
appropriate  investigation,  staff  shall 
compile  a  visiting  list  for  each  inmate 
and  distribute  that  list  to  the  inmate  and 
the  visiting  room  ofRcer. 

(4)  *  *  *  The  visiting  guidelines  shall 
include  specific  directions  for  reaching 
the  institution  and  shall  cite  18  U.S.C 
1791,  which  provides  a  penalty  of 
imprisonment  for  not  more  than  twenty 
years,  a  fine,  or  both  for  providing  or 
attempting  to  provide  to  an  inmate 
anything  whatsoever  without  the 
knowlec^  and  consent  of  the  Warden. 


PART  541— INMATE  DtSCfPUNE  AND 
SPECIAL  HOUSING  UNITS 

e.The  authority  citation  for  28  (7R 
part  541  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C  3621. 
3622,  3624, 4001, 4042. 4081, 4082  (Repaoled 
in  part  at  to  offgnsas  committed  on  or  aflir 
November  1, 1987).  4161-4166  (Itopeabd  as 
to  offenses  committed  on  or  aftar  NoModMr 
1, 1987),  5006-5024  (RBpealed  October  12. 
1984  ss  to  offenses  committed  after  that 
date),  5039;  28  U.S.C  509,  S10;  28  CFR  0.95- 
0.99. 

7.  hi  §  541.13,  Table  3  is  amended  by 
revising  in  the  description  under  the 
Prohibited  acts  column  for  Code  102  the 
phrases  "Security  level  2  through  6" 
and  "Security  level  1"  to  reed  "low. 
medium,  and  high  security  level."  and 
"minimum"  respectively,  and  by 
revising  in  the  description  under  the 
Prohibited  acts  column  for  Code  200  the 
phrase  "Security  Level  1"  to  reed 
"minimum";  Table  4  is  amended  by 
revising  paragraph  2.(g)  to  read  as 
follows: 


1541.13 
severfty  seals. 


Table  4 — Sanctions 


(g)  Loss  of  privileges:  The  DHO  or 
UDC  may  direct  that  an  inmate  forego 
specific  privil^es  for  a  specified  period 
of  time.  Ordinarily,  loss  of  privileges  is 
used  as  a  sanction  in  response  to  an 
abuse  of  that  privilege.  However,  the 
DHO  or  UDC  may  impoee  a  loss  of 
privil^e  sanction  not  directly  related  to 
the  ofibnse  when  there  is  a  lack  of  other 
appropriate  sanctions  or  when 
imposition  of  an  appropriate  sanction 
previously  has  been  ineffective. 

(PR  Doc  93-17237  Filed  7-20-93;  8:45  an) 
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DEPARTMENT  OP  JUSTICE 

BuvMU  of  Prisons 

28CFRPsrtsS40snd545 
RM1120AA^M 

CoMrol,  Custody,  Csra,  TrMtmsnt  and 
hMlnjclion  of  Imnates;  Tsicphon* 
Rsgulations  and  Inmata  Financial 
RaaponalbUlty 


f.  Buraau  of  Prisons.  Justice. 
ACnOM:  Proposed  Rule. 


f:  In  this  document,  the  Bureau 

of  Prisons  is  proposing  to  amend  its  rule 
on  Telephone  Regulations  in  order  to 

Erovide  for  the  operation  of  a  debit 
illing  system  for  inmates  and  to  clarify 
references  to  loss  of  telephone  privileges 
under  institutional  disciplinary 
sanctions.  This  dociunent  also  proposes 
an  amendment  to  the  Bureau's  rule  on 
Inmate  Financial  Responsibility.  The 
amendment  states  that  an  inmata  who 
refuses  participation  in  the  inmate 
finandu  responsibility  program  is 
limited  to  one  telephone  call  every  three 
months,  the  minimimi  provided  in 
existing  §  540.100.  These  proposed 
amendments  are  intended  to  reduce 
geoOTally  the  cost  of  telephone  calls 
both  for  the  Bureau  and  the  parties 
involved,  to  continue  to  provide  for  the 
seciire  and  safe  operation  of  the 
institution,  and  to  recognize  the  role  of 
inmate  financial  responsibility. 
DATES:  Comments  must  be  submitted  by 
August  20. 1993. 

ADDRESSES:  Office  of  General  Counsel. 

Bureau  of  Prisons.  HOLX:  Room  754. 320 

First  Street.  NW..  Washington.  DC 

20534. 

FOR  RJNTMBI MFORMATKM  CONTACT:  Roy 

Nanovic.  Office  of  General  Counsel. 

Bureau  of  Prisons,  telephone  (202)  307- 

3062. 

SmiPLEMEMTARV  MFOMIATION:  The 

Bureau  of  Prisons  is  proposing  to  amend 
its  rules  on  Telephone  Ragulations  and 
on  Inmate  Financial  Responsibility 
Program.  A  final  rule  on  Telephone 
Regulations  was  published  in  the 
Fedwal  Register  June  29, 1979  (44  FR 
38249)  and  was  amended  June  1, 1983 
(48  FR  24622).  A  final  rule  on  the 
Inmate  Financial  Responsibility 
Program  was  published  in  the  Federal 
Rndster  May  21. 1991  (56  FR  23477). 

The  Bureau  of  Prisons  provides 
inmates  with  several  means  of 
communicating  with  the  public. 
Primary  among  these  is  written 
correspondence,  with  visiting  and 
telephone  privileges  serving  as  two 
alternate  means  of  communications. 

Current  regulations  in  28  CFR  pari 
540.  subpart  I.  stipulate  that  inmate 


calls  shall  ordinarily  be  made  collect  to 
the  party  called.  In  order  to  take 
advantage  of  the  economies  offered  by 
the  use  of  a  debit  billing  system,  the 
Bureau  is  amending  its  regulations  to 
remove  exclusive  reference  to  the 
placement  of  collect  telephone  calls  and 
to  add  procediues  necessary  to  help 
protect  the  public  from  possible  abuse 
of  inmate  telephone  calls  imder  the  new 
billing  system.  To  that  end,  the  Bureau 
is  redesignating  §§  540.101  through 
540.105  as  §§  540.102  through  540.106 
in  order  to  add  a  new  §  540.101 
containing  procedures  necessary  for  the 
secure  operation  of  the  debit  billing 
system  and  incorporating  existing 
general  telephone  procedures 
previously  stated  in  §  540.100.  Under 
debit  billing,  the  charges  for  most 
telephone  calls  will  be  less  expensive 
than  for  equivalent  calls  placed  under 
the  current  collect  calling  system. 
Inmate  calls  would  be  processed  under 
the  same  rate  structure  regardless  of  the 
time  of  day  or  day  of  the  week  in  which 
the  call  is  placed.  Telephone  calls 
plajced  under  the  new  system  also 
would  be  less  likely  to  be  blocked 
during  peak  calling  periods,  such  as 
holidays.  A  summary  of  the  specific 
changes  follows. 

In  $  540.100,  a  sentence  is  added  to 
articulate  the  Bureau's  purpose  in 
extending  telephone  privileges  to 
inmates,  and  a  reference  to  the  inmate 
financial  responsibility  program  (28 
CFR  545.11)  is  added.  The  inmate 
financial  responsibility  program  offers 
inmates  the  opportunity  to  develop  a 
financial  plan  designed  to  meet  certain 
legitimate  financial  obligations  (for 
example,  court-ordered  restitution, 
fines,  or  other  federal  government 
obligations)  and  to  make  payments 
toward  fulfilling  that  plan.  As  proposed 
herein,  a  new  paragraph  (d)(10)  of 
§  545.11  would  specify  that  refusal  by 
an  inmate  to  participate  in  the  financial 
responsibility  program  or  to  comply 
with  the  provisions  of  the  financial  plan 
ordinarily  shall  result  in  the  inmate's 
being  limited  to  placing  no  more  than 
one  telephone  call  every  three  months. 
This  limitation  is  consistent  with  the 
minimum  telephone  call  provisions 
contained  in  existing  $  540.100.  Any 
exception  to  this  requires  approval  of 
the  Warden.  Section  540.100  is  also 
amended  to  specify  that  an  inmate  may 
request  to  call  a  person  of  his  or  her 
choice.  This  change  is  necessary  to 
reflect  the  use  of  the  telephone  list  as  a 
replacement  for  a  collect  call.  Section 
540.100  is  further  amended  to  clarify 
that  restrictions  on  inmate  telephone 
use  may  result  from  institutional 
disciplinary  action.  Ordinarily,  such 


restriction  will  be  imposed  as  the  result 
of  abuse  of  telephone  use.  The  Bureau's 
procedures  for  institutional  disciplinary 
action  (see  subpart  B  of  28  CFR  541) 
allow  for  imposition  of  the  sanction  in 
certain  other  circumstances. 

New  §  540.101  states  the  Warden  shall 
permit  an  inmate  who  has  not  been 
restricted  fi^m  telephone  use  to  make  at 
least  one  telephone  call  each  three 
months.  As  noted  above,  this  provision 
previously  appeared  in  $  540.100. 
Paragraph  (a)  of  new  §540.101  requires 
that  an  inmate  telephone  call  ordinarily 
shall  be  made  to  a  party  identified  on 
the  inmate's  official  telephone  list, 
which  is  prepared  during  admission  and 
orientation.  This  list  may  contain  up  to 
twenty  names.  Upon  such  submission, 
the  inmate  shall  acknowledge  in  writing 
that  the  person  or  persons  on  the  list  are 
agreeable  to  receiving  a  telephone  call 
from  the  inmate  and  that  any  call  made 
is  for  a  purpose  allowable  under  Bureau 
policy  or  institution  guidelines,  such  as 
maintaining  social  contact  with  family 
and  fi-iends.  Persons  who  have  been 
approved  for  the  inmate's  visiting  list 
ordinarily  may  be  placed  on  the 
inmate's  telephone  list  without  further 
verification.  Subject  to  staff  approval. 
other  persons  may  be  placed  on  the 
telephone  list  upon  receipt  by  sta^of  a 
completed  telephone  authorization  form 
from  the  proposed  telephone  recipient. 
The  inmate  is  responsible  for  mailing  a 
telephone  authorization  form  to 
proposed  telephone  call  recipients. 
Paragraph  (a)  also  allows  an  inmate  the 
opportunity  to  submit  changes  to  his  or 
her  telephone  list.  Paragraph  (b) 
specifies  that  an  inmate  may  not  possess 
another  inmate's  telephone  access  code 
number,  may  not  give  his  or  her 
telephone  access  code  number  to 
another  inmate,  and  is  to  report  a 
compromised  telephone  access  code 
number  immediately  to  unit  staff. 
Paragraph  (c)  specifies  that  the 
placement  and  duration  of  any 
telephone  call  is  subject  to  availability 
of  inmate  funds  and  that  the  maximum 
length  for  any  call  shall  be  determined 
by  the  Warden.  The  minimum  length, 
subject  to  inmate  availability  of  funds  is 
ordinarily  three  minutes  for  each  call,  as 
specified  in  existing  §  540.100. 
Paragraph  (d)  provides  that  the  Warden 
may  allow  the  placement  of  collect  calls 
for  good  cause.  Examples  of  good  cause 
include,  but  are  not  limited  to,  inmates 
housed  in  Metropolitan  Correctional 
Centers,  Metropolitan  Detention 
Centers,  or  Federal  Detention  Centers, 
pretrial  inmates,  inmates  in  holdover 
status,  and  in  cases  of  family 
emergencies. 
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Newly  designated  §540.105  is 
amendeid  to  state  that  telephone 
expenses  for  which  an  inmate  is 
responsible  may  include  a  fee  for 
replacement  of  the  inmate's  telephone 
access  code.  A  telephone  access  code  is 
to  be  used  in  an  institution  which  has 
implemented  debit  billing  for  inmate 
telephone  calls.  Under  debit  billing,  an 
inmate  has  the  opportunity  to  keep  track 
of  his  or  her  telephone  expenditures  and 
is  responsible  for  being  aware  of  his  or 
her  account  balance.  Slection  540.105  is 
further  amended  by  allowing  for  the  use 
of  collect  calls  in  certain  circumstances 
and  by  removing  extraneous  examples. 
Newly  designated  §  540.106  is  emended 
by  removing  discussion  of  restrictions 
on  telephone  privileges  which  result 
from  institutional  disciplinary  action. 
Revised  §  540.100  contains  a  reference 
to  this  matter,  which  is  more  completely 
addressed  in  subpart  B  of  28  CFR  541. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  oy  submitting 
comments  in  writing  to  the  previously 
cited  address.  Comments  received 
during  the  comment  period  will  be 
considered  before  final  action  is  taken. 
All  comments  received  remain  on  file 
for  public  Inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Priscms  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  itf  Subjecto  in  28  CFR  Fart  540  and 
545 

Prisoners. 

Dated:  )uly  14, 1093. 
James  A.  Meko, 
Acting  Dinctor.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  (^eral  in  5  U.S.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  parU  540  and 
545  in  subchapter  C  of  28  CFR,  diapter 
V  are  proposed  to  be  cunended  as  set 
forth  below. 

SUBCHAPTER  C~4NSTITVT10NAL 
MANAGEMEMT 

PART  54a-CONTACT  WfTH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
pcut  540  continues  to  read  as  follows: 


Authority:  5  VSXl  301. 551,  S52a:  18 
U.S.a  1791.  3621.  3622,  3624.  4001.  4042, 
4081, 4082  (Repealed  in  part  as  to  ofTenset 
committed  on  or  after  November  1 ,  1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  conunitted  after  that  date).  5039;  28 
U.S.C.  509,  510;  28  CFR  0.9S-0.99. 

2.  Section  540.1(X)  is  revised  to  read 
as  follows: 

1540.100    Purpoae  and  scope. 

The  Bureau  of  Prisons  extends 
telephone  privileges  to  inmates  as  a 
supplemental  means  of  maintaining 
community  and  family  ties.  An  inmate 
may  request  to  call  a  person  of  his  or  her 
choice  outside  the  institution  on  a 
telephone  provided  for  that  purpose.  In 
addition  to  the  procedures  set  forth  in 
this  subpart,  inmate  telephone  use  is 
subject  to  those  limitations  set  forth 
under  the  inmate  financial 
responsibility  program  (see  28  CFR 
545.11)  and  those  which  the  Warden 
determines  are  necessary  to  ensure  the 
security,  good  order,  and  discipline  of 
the  institution  cmd  to  protect  the  public. 
Restrictions  on  inmate  telephone  use 
may  also  be  imposed  as  a  disciplinary 
sanction  (see  28  CFR  part  541). 

§$540,101  through  540.105    (Redesignated 
as  §§S4ai02  through  54ai06) 

3.  Sections  540.101  through  540.105 
are  redesignated  as  §§  540.102  through 
540.106. 

4.  New  §  540.101  is  added  to  reed  as 
follows: 

§540.101    Procedvres. 

The  Warden  shall  permit  an  inmate 
who  has  not  been  restricted  from 
telephone  use  as  the  result  of  an 
institutional  disciplinary  action  (see 
part  541,  subpart  B)  to  make  at  least  one 
telephone  call  each  three  months. 

W  Telephone  list.  An  inmate 
telephone  call  shall  ordinarily  be  made 
to  a  party  identified  on  the  inmate's 
official  telephone  list.  Ordinarily,  this 
list  may  contain  up  to  twenty  names. 
Staff  shall  ask  each  inmate  to  submit 
during  admission  and  orientation  a  list 
of  proposed  names  and  telephone 
numbers  which  the  inmate  wants  to 
include  on  his  or  her  telephone  list. 
Upon  such  submission,  the  inmate  shall 
acknowledge  in  writing  that  the  person 
or  persons  on  the  list  are  agreeable  to 
receiving  a  telephone  call  from  the 
inmate  and  that  any  call  made  is  to  be 
for  a  purpose  allowable  under  Bureau 
policy  or  institution  guidelines,  such  as 
maintaining  social  contact  with  family 
and  friends.  Persons  who  have  been 
approved  for  the  inmate's  visiting  list 
ordinarily  may  be  placed  on  the 
inmate's  telephone  list  without  further 
verification.  Subject  to  staff  approval, 
other  persons  may  be  placed  on  the  list 


upon  receipt  by  staff  of  a  completed 
telephone  authorization  fonn  from  the 
proposed  telephone  call  recipient.  The 
inmate  is  responsible  for  mailing  the 
telephone  authorization  form  to  eadi 
proposed  telephone  call  recipient.  The 
Warden  may  exercise  discretion  in 
approving  or  disapproving  on  grounds 
of  a  threat  to  institution  security  and 
gcod  order,  rehabilitative  goals,  or  threat 
to  the  public  Any  disapproval  must  be 
documented  in  writing.  An  inmate  shall 
be  allowed  the  opportunity  to  submit 
changes  to  the  list  on  a  quarterty  basis. 

(b)  Telephone  access  codes.  An 
inmate  may  not  possess  another 
inmate's  telephone  access  code  number. 
An  inmate  may  not  give  his  or  her 
telephone  access  code  number  to 
another  inmate,  and  is  to  report  a 
compromised  telephone  access  code 
number  immediately  to  unit  staff. 

(c)  Placement  ana  duration  of 
telephone  call.  The  placement  and 
duration  of  any  telephone  call  is  subfed 
to  availability  of  inmate  funds. 
Ordinarily,  an  inmate  who  has  sufficient 
fonds  is  allowed  at  least  three  minutes 
for  a  telephone  call.  The  maximum 
length  of  a  telephone  call  shall  be 
determined  by  the  Warden. 

(d)  Exception.  The  Warden  may  allow 
the  placement  of  collect  calls  for  good 
cause.  Examples  of  good  cause  include, 
but  are  not  limited  to,  inmates  housed 
in  Metropolitan  Correctional  Centers, 
Metropolitan  Detention  Centers,  or 
Federal  Detention  Centers,  pretrial 
inmates,  inmates  in  holdover  st^us.  uid 
in  cases  of  bmily  emergencies. 

5.  Newly  designated  §540.105  is 
revised  to  reed  as  follows: 

§540.105    Expanses  of  Inmate  Mephone 
use. 

An  inmate  is  responsible  for  the 
expenses  of  inmate  telephone  use.  Sudi 
expenses  may  include  a  fee  for 
replacement  of  an  inmate's  telephone 
access  code  that  is  used  in  an  institution 
which  has  implemented  debit  billing  for 
inmate  telephone  calls.  In  institutions 
which  have  implemented  debit  billing, 
each  inmate  is  responsible  for  staying 
aware  of  his  or  her  account  balance. 
Third  party  billing  and  electronic 
transfer  of  a  call  to  a  third  party  are  not 
permitted.  The  Warden  may  direct  the 
government  to  bear  the  expense  of 
inmate  telephone  use  or  allow  a  call  to 
be  made  collect  under  compelling 
circumstances  such  as  when  an  inmate 
has  lost  contact  with  his  family  or  has 
a  family  emeigency. 

§54ai06    (Amended) 

6.  Newly  designated  §  540.106  is 
amended  by  removing  the  third 
sentence. 
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PART  545-WORK  AND 
COMPeNSATKM 

6.  Ilie  authority  citation  for  28  CFR 
par*  545  continues  to  read  as  follows: 

AHlhHitjr:  5  U.S.Q  301;  18  U.SC  3013. 
9571.  3621,  3622.  3624.  r^3.  4001.  4042, 
4061. 4062  (Rapeaied  in  part  w  to  offenses 
committed  on  or  after  November  1, 1987), 
tl26. 5006-5024  (Repealed  October  12, 1964 
bs  to  oChnaes  committed  after  that  date). 
5039:  28  VS.C.  5C9.  510:  28  CFR  0.95-0.99. 

7.  In  §545.11.  paragraph  (d)(10)  is 
added  to  read  as  follows: 

IS4S.11    ProeeduTM.  i 

•       •       •       •       •         I 

(dj«  •  • 

(10)  The  inmate  will  not  be  allowed 
to  place  more  than  one  telephone  call 
every  three  months.  Any  exception  to 
this  rei^uires  approval  of  the  Warden. 

[FR  Doc.  93-17236  Filed  7-20-93: 8:45  am) 


DEPARTMENT  OF  JUSTICE 

Buraau  of  Priaons 

28CFRPwt301 
Rmi120-AA08 

btmat*  Accident  Compensation 

AGENCY:  Federal  Prison  Industries.  Inc.. 
Bureau  of  Prisons.  DOJ. 
ACTION:  Proposed  Rule. 


r:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  extend 
coverage  under  Inmate  Accident 
Compensation  to  inmates  participating 
in  approved  work  assignments  for  other 
federal  Agencies.  Because  inmates 
participating  in  such  assignments  may 
be  housed  in  a  community  corrections 
center,  it  is  necessary  to  add  procedures 
appropriate  for  treatment  ana  reporting 
of  injuries  and  for  processing  claims 
which  may  arise  from  sucl^  assignments. 
This  amendment  also  clarifies  the 
applicability  of  lost-time  wages,  clarifies 
the  effects  of  subsequent  incarceration. 
clariBes  the  definition  of  "release", 
clarifies  payment  procedures  for 
medical  treatment,  and  corrects  a 
typographical  error  in  the  citation  of  a 
court  case.  This  amendment  is  intended 
to  allow  for  the  continued  efficient 
operation  of  inmate  work  assignments. 
DATES:  Comments  due  by  September  7. 
1993. 

AOORESSES:  Office  of  General  Counsel. 

Bureau  of  Prisons.  HOLC  Room  754.  320 

First  Street.  NW..  Washington.  DC 

20534. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel. 


Bureau  of  Prisons,  phone  (202)  307- 
3062. 

SUPPtfllENTARV  aiFORIIATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Inmate  Accident 
Compensation.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Register  on  March  12. 1990  (55  FR 
9296). 

Section  4125  of  title  18  of  the  United 
States  Codes  allows  for  the  use  by 
Federal  entities  of  inmate  services  in 
public  works.  This  amendment  would 
clarify  the  applicability  of  the  Bureau's 
Inmate  Accident  Compensation  to  such 
work  assignments  by  adding  provisions 
for  the  reporting  and  treating  of  injuries 
and  processing  of  claims  which  may 
arise  in  such  assignments.  Inmates 
participating  in  such  assignments  may 
be  based  in  a  community  corrections 
center  consequently  it  is  necessary  to 
add  provisions  specific  to  that  location. 
This  includes  clarification  of  the 
definition  of  "release"  as  it  applies  to 
inmates  who  suffer  a  work-related 
injury  while  housed  at  a  community 
corrections  center. 

This  amendment  also  clarifies  that 
lost-time  wages  shall  be  available  only 
for  inmates  based  at  Bureau  of  Prisons 
institutions  (see  new  §  301.201)  and  that 
the  amount  of  a  payment  for  medical 
treatment  is  limited  to  reasonable 
expenses  incurred,  such  as  those 
amounts  authorized  under  the 
applicable  fee  schedule  established  for 
the  Department  of  Health  and  Human 
Services  Medicare  program  (see 
§  301.317).  This  amendment  also 
amends  the  definition  of  "release"  in 
§  301.102  to  include  reference  to  pretrial 
inmates.  This  amendment  also  clarifies 
§  301.316  by  rewording  its  provisions 
regarding  subsequent  incarceration  of  a 
compensation  recipient.  There  is  no 
change  in  the  intent  of  this  section. 
Finally,  this  amendment  corrects  a 
typographical  error  in  the  citation  of  the 
court  case  U.S.  v.  Demko  which  appears 
in  $301,319. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons.  320  First  Street. 
NW..  HOLC  Room  754,  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 


comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  proposed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 

List  of  Subjects  in  28  CFR  Part  301 

Prisoners. 

Dated:  July  14. 1993. 
lamat  A.  Meko, 

Acting  Commissioner  of  Federal  Prison 
Industries,  and  Acting  Director,  Bureau  of 
Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p)  and  0.99,  it 
is  proposed  to  amend  part  301  of  28 
CFR.  chapter  in  as  set  forth  below. 

CHAPTER  UI-fEDERAL  PRISONS 
INDUSTRIES.  INC..  DEPARTMENT  OF 
JUSTICE 

PART  301— INMATE  ACCIDENT 
COMPENSATION 

l.The  authority  citation  for  28  CFR 
part  301  continues  to  read  as  follows: 

Authority:  18  U.S.C  4126,  28  CFR  0.99, 
and  by  resolution  of  the  Board  of  Directors 
of  Federal  Prison  Industries.  Inc. 

2.  In  §  301.101.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  301 .1 01    Purpose  and  scope. 

(a)  Inmate  Accident  Compensation 
may  be  awarded  to  former  federal 
inmates  or  their  dependents  for  physical 
impairment  or  death  resultant  from 
injuries  sustained  while  performing 
work  assignments  in  Federal  Prison 
Industries.  Inc..  in  institutional  work 
assignments  involving  the  operation  or 
maintenance  of  a  federal  correctional 
facility,  or  in  approved  work 
assignments  for  other  federal  entities; 
or, 

(b)  Lost-time  wages  may  be  awarded 
to  inmates  assigned  to  Federal  Prison 
Industries.  Inc.  to  paid  institutional 
work  assignments  involving  the 
operation  or  maintenance  of  a  federal 
correctional  facility,  or  in  approved 
work  assignments  for  other  federal 
entities  for  work-related  injuries 
resulting  in  time  lost  from  the  work 
assignment. 

3.  In  §  301.102.  paragraph  (b)  is 
revised  and  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

1301.102    Definitions. 

(b)(1)  For  purposes  of  this  part,  the 
term  "release"  is  defined  as  the  removal 
of  an  inmate  from  a  Bureau  of  Prisons 
correctional  facility  upon  expiration  of 
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sentence,  parole,  final  discharge  from 
incarceration  of  a  pretrial  inmate,  or 
transfer  to  a  community  corrections 
center  or  other  non-lBderal  facility,  at 
the  conclusion  of  the  period  of 
confinement  in  which  the  injury 
occurred. 

(2)  In  the  case  of  an  inmate  who 
suffers  a  woric-related  injury  while 
housed  at  a  community  corrections 
center,  "release"  is  defined  as  the 
removal  of  the  inmate  from  the 
community  corrections  center  upon 
expiration  of  sentence,  parole,  or 
transfer  to  any  non-federal  facility,  at 
the  conclusion  of  the  period  of 
confinement  in  which  the  injury 
occurred. 

(3)  In  the  case  of  an  inmate  who 
suffers  a  work-related  injury  while 
housed  at  a  community  corrections 
center  and  is  subsequently  transferred  to 
a  Bureau  of  Prisons  facility,  "release"  is 
defined  as  the  removal  of  the  inmate 
fit>m  the  Bureau  of  Prisons  facility  upon 
expiration  of  sentence,  parole,  or 
transfer  to  a  community  corrections 
center  or  other  non-federal  facility. 

(d)  For  purposes  of  this  part,  the  term 
"work  detail  supervisor"  may  refer  to 
either  a  Bureau  of  Prisons  or  a  non- 
Bureau  of  Prisons  supervisor. 

(e)  Tat  the  purposes  of  this  part,  the 
phrase  "housed  at"  or  "based  at"  a 
"Bureau  of  Prisons  institution"  shall 
refer  to  an  inmate  that  has  a  work 
assignment  with  a  Biveau  of  Prisons 
institution  or  %vith  another  federal  entity 
and  is  incarcerated  at  a  Bureau  of 
Prisons  institution.  For  the  purposes  of 
this  part,  the  phrase  "based  at"  or 
"housed  at"  a  "commimity  corrections 
center"  shall  refer  to  an  inmate  that  has 
a  work  assignment  for  a  non-Bureau  of 
Prisons  federal  entity  and  is 
incarcerated  at  a  commimity  corrections 
center. 

S301.103    (AnMfMM] 

4.  Section  301.103  is  amended  by 
revising  the  phrase  "institutional  work 
assignments"  to  read  "work 
assignments". 

5.  Section  301.104  is  revised  to  read 
as  follows: 

f  301.104    Itadtcal  attention. 

Whenever  an  inmate  worker  is  injured 
while  in  the  performance  of  assigned 
duty,  regardless  of  the  extent  of  the 
injiuy,  the  inmate  shall  immediately 
report  the  injury  to  his  official  work 
detail  supervisor.  In  the  case  of  injuries 
on  Mfotk  details  for  other  federal 
entities,  the  inmate  shall  also  report  the 
injury  as  soon  as  possible  to  community 
anrections  or  institution  staff,  as 
appropriate.  The  woric  detail  supervisor 


shall  immediately  secure  such  first  aid, 
medical,  or  hospital  treatment  as  may  be 
necessary  for  the  proper  treatment  of  the 
injiured  inmate.  First  aid  treatment  may 
be  provided  by  any  knowledgeable 
individual.  Medical,  surgical,  and 
hospital  care  shall  be  rendered  under 
the  direction  of  institution  medical  staff 
for  all  inmates  based  at  Bureau  of 
Prisons  institutions.  In  the  case  of 
inmates  based  at  community  corrections 
centers,  medical  care  shall  be  arranged 
for  by  the  woiic  supervisor  or  by 
community  corrections  center  staff  in 
accordance  with  the  medical  needs  of 
the  inmate.  Refusal  by  an  inmate  worker 
to  accept  such  medical,  surgical, 
hospital,  or  first  aid  treatment 
recommended  by  medical  staff  or  by 
other  medical  professionals  may  result 
in  denial  of  any  claim  for  compensation 
for  any  impairment  resulting  from  the 
injury. 

6.  Section  301.105  is  revised  to  read 
as  follows: 

1301.105   Investigation  and  report  of 
Injury. 

(a)  After  initiating  necessary  action  for 
medical  attention,  the  woric  detail 
supervisor  shall  immediately  secure  a 
record  of  the  cause,  nature,  and  exact 
extent  of  the  injury.  The  work  detail 
supervisor  shall  complete  a  BP-140, 
Injury  Report  (Inmate),  on  all  injuries 
reported  by  the  inmate,  as  well  as 
injuries  otserved  by  staff.  In  the  case  of 
injuries  on  work  details  for  other  federal 
entities,  the  work  supervisor  shall  also 
immediately  inform  community 
corrections  or  institution  staff,  as 
appropriate,  of  the  injury.  The  injury 
report  shall  contain  a  signed  statement 
bom  the  inmate  on  how  the  accident 
occurred.  The  names  and  statements  of 
all  witnesses  (e.g.,  staff,  inmates,  or 
others)  shall  be  included  in  the  report. 
If  the  injury  resulted  from  the  operation 
of  mechanical  equipment,  an  identifying 
description  or  photograph  of  the 
machine  or  instrument  causing  the 
injury  shall  be  obtained,  to  include  a 
description  of  all  safety  equipment  used 
by  the  injured  inmate  at  the  time  of  the 
injury.  Staff  shall  provide  the  inmate 
with  a  copy  of  the  injury  report.  Staff 
shall  then  forward  the  original  and 
remaining  copies  of  the  injury  report  to 
the  Institutional  Safety  Manager  for 
review.  In  the  case  of  inmates  based  at 
community  corrections  centers,  the 
woric  detail  supervisor  shall  provide  the 
inmate  with  a  copy  of  the  injury  report 
and  shall  forward  the  original  and 
remaining  copies  of  the  injury  report  to 
the  Community  Corrections  Manager 
responsible  for  the  particular 
community  corrections  center  where  the 
inmate  is  housed. 


(b)  The  Institution  Safety  Manager  or 
Community  Corrections  Manager  shall 
ensiu«  that  a  medical  description  of  the 
injiuy  is  included  on  the  BP-140 
whenever  the  injury  is  sudi  as  to 
require  medical  attention.  The 
In^tution  Safety  Manager  or 
Community  Corrections  Manager  shall 
also  ensiue  that  the  appropriate  sections 
of  BP-140,  Page  2.  Injury-Lost-Time 
Follow-Up  Report,  are  completed  and 
that  all  repotted  work  injuries  are 
properly  documented. 

7.  In  subpart  B,  §§  301.201  through 
301.204  are  redesignated  as  §§301.202 
through  301.205,  and  a  new  §301.201  is 
addedto  read  as  follows: 

SS  301.201-301.204    [RedeelgnalMl  •• 
301.202-301.205] 

f301.201    Ap|>l(cabillty. 

Lost-time  wages  shall  be  available 
only  for  inmates  based  at  Bureau  of 
Prisons  institutions. 

8.  In  §  301.303.  paragraph  (a)  is 
amended  by  revising  the  nrst  and  the 
fourth  sentences,  paragraphs  (b)  through 
(e)  are  redesignated  as  (c)  through  (0.  • 
new  paragraph  (b)  is  added,  and  newly 
desiccated  paragraph  (d)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

1301.303   Time  parametera  for  Ming  e 
dalm. 

(a)  No  more  than  45  days  prior  to  the 
date  of  an  inmate's  release,  but  no  less 
than  15  days  prior  to  this  date,  each 
inmate  who  feels  that  a  residual 
physical  impairment  exists  as  a  result  of 
an  industrial,  institution,  or  other  work- 
related  injury  shall  submit  an  FPI  Form 
43,  Inmate  Claim  for  Compensation  on 
Account  of  Work  Injury.  •  '  '  The 
completed  claim  form  shall  be 
submitted  to  the  Institution  Safety 
Manager  or  Community  Corrections 
Manager  for  processing. 

(b)  In  the  case  of  an  inmate  based  at 
a  community  corrections  center  who  is 
being  transferred  to  a  Bureau  of  Prisons 
institution,  the  Community  Corrections 
Manager  shall  forward  all  materials 
relating  to  an  inmate's  work-related 
injury  to  the  Institution  Safety  Manager 
at  the  particular  institution  where  an 
inmate  is  being  transferred,  for  eventual 
processing  by  the  Safety  Manager  prior 
to  the  inmate's  release  from  that 
institution. 


(d)  The  claim,  after  completion  by  the 
physician  conducting  the  impairment 
examination,  shall  be  returned  to  the 
Institution  Safety  Manager  or 
Community  Corrections  Manager  f(V 
final  processing.  •  •  • 
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9.  S«iion  301^6  it  ravted  lo  iwd 
asfoUoMn: 


If  a  claimant,  who  1m 
compensation  on  •  moBthly  Wait,  is  or 
becoBiaa  iacareantad  «l  any  fBdaral. 
stala,  or  locd  oanactioBal  fadlity, 
monthly  oompanaaftioa  payments 
payable  to  the  ckimaM  dull  ordinarily 
be  suspended  until  sudi  time  as  tiie 


claimant  is  raieased  from  the 
comctional  facility. 

la  Section  301.317  is  amended  by 
adding  a  sentence  at  the  end  to  read  • 

follows: 

1301^17    MetUcal  treatment  fono«»ing 


pursuant  to  42  U.S.C  1395w-4  for  the 
Department  of  Health  and  Human 
Services  Medicare  program. 

11.  Section  301.319  is  amended  by 
revising  the  citation  at  the  end  to  read 
as  follows: 


*  *  *  The  amount  ofa  payment  Ear 
medical  treatment  is  limited  to 
reasonable  expenses  inoirred.  such  as 
those  amounts  authorized  under  the 
applicable  fee  schedule  established 


f30U19   EsduaJvenessefi 

•  •  *  C/.S.  ▼.  Z>nnJco.  385  U.S.  149 
(1966). 

IFR  Doc  93-17235  Filed  7-20-03;  8:45  am] 


ISS 


19  93 


UMI 


Wednesday 
July  21.  1««« 


Part  III 

Department  of 
Commerce 

Patent  and  Trademark  Office 


37  CFR  Part  2 

Revision  of  Trademark  Fees;  Notice  of 

Proposed  Ruiemaking 


^-    i    ^ 


39102 


I 
Register  /  Vol.  58,  No.  138  /  Wednesday.  July  21,  1993  /  Proposed  Rules 


DEPARTMENT  OF  COMMERCE 
PatanI  and  Tradamarfc  Offlc* 

37CFRPart2 

[Dectal  No.  9306Qt-310e] 

nmossi-AMi 

Ravtoion  of  Tradamarfc  Faaa 

AGENCY:  Patent  andTrademark  Office. 

Commerce. 

ACTION:  Notice  of  Proposed  Rulemaking. 


r:  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  the 
rules  of  practice  in  patent  and 
trademark  cases,  part  2  of  title  37,  Code 
of  Federal  Regulations.  The  PTO 
proposes  that  the  iiae  amount  for  Rling 
a  trademark  application  be  set  at  $245, 
in  accordance  with  the  applicable 
provisions  of  H.R  2632.  No  other  fees 
will  be  affected  by  this  rulemaking. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  20, 1993. 
A  public  hearing  will  not  be  held. 
AOOnESSES:  Address  written  comments 
to  the  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231. 
Attention:  Robert  Kopson,  suite  507, 
Crystal  Park  1.  or  by  FAX  to  (703)  305- 
8525.  Written  comments  will  be 
available  for  public  inspection  in  suite 
507  of  Crystal  Park  1,  at  2011  Crystal 
Drive,  Arlington,  Virginia. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Kopson  by  telephone  at  (703) 
305-8510  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPLEMENTARY  iTOnMATION:  This 
proposed  rule  change  would  adjust  the 
fee  for  Rling  a  trademark  application  in 
accordance  with  the  prorisions  of  HJL 
2632.  The  proposed  trademark  fee 
increase  is  due  to  an  expected  funding 
shortfall  for  the  trademark  operation  in 
fiscal  year  1994.  In  order  to  collect  the 
needed  funds,  and  to  keep  the  fee 
adjustment  as  limited  as  possible,  only 
the  trademark  application  fee  is 
proposed  to  be  increased. 

The  PTO  will  not  adjust  any  other 
fees.  The  PTO's  fiscal  year  1994 
operating  expenses  are  approximately 
$21  million  less  than  planned.  This 
reduction  is  attributable  to:  (1)  The 
policies  of  the  Administration  to  effect 
administrative  reductions  throughout 
the  Federal  Government  and  to 
constrain  growth  in  Federal 
employment  levels:  and  (2)  the  actions 
of  the  General  Services  Administration 
in  reaporaising  the  agency's  space  rental 
costs  which  have  resulted  in  a  reduction 


in  rental  pajrments.  These  cost 
reductioiw  preclude  the  need  for  a  fee 
increase. 

Statutory  Provisiona 

Section  31  of  the  Trademaric  (LanhaiA) 
Act  of  1946,  <is  amended  (15  U.S.C. 
1113),  authorizes  the  Commissioner  to 
establish  fees  for  the  filing  and 
processing  of  an  application  fin-  tha 
registration  of  a  trademark  or  other 
mark,  and  for  all  other  services  and 
materials  furnished  by  the  PTO  relating 
to  trademarks  and  other  marks. 

Section  31(a)  of  the  Trademark 
(Lanham)  Act  of  1 946  ( 1 5  U.S.C. 
1113(a)),  as  amended  by  Public  Law 
102-204,  allows  trademark  fees  to  be 
adjusted  once  each  year  to  reflect,  in  the 
aggregate,  any  fluctuations  during  tha 
preceding  twelve  months  in  the 
Consumer  Price  Index. 

H.R.  2632,  if  enacted,  would  authorize 
the  Commissioner  to  adjust  the  fiee  for 
filing  a  trademark  application  without 
regard  to  the  fluctuations  in  the 
Consumer  Price  Index  during  the 
preceding  twelve  months. 

Section  31  also  allows  new  fee 
amounts  to  take  effect  thirty  days  after 
notice  in  the  Federal  Register  and  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office. 

Recovery  Level  Determinations 

The  existing  fee  schedule,  along  with 
tha  proposed  adjustment  to  tha 
trademark  application  fee.  wouM 
recover  $518,692,000  in  fiscal  year 
1994.  as  proposed  in  the 
Administration's  budget  request  to  the 
Congress. 

Patent  statutory  fees  are  subject  to  tha 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  as  amended 
by  Public  Law  102-204.  Of  the  total 
amount  of  section  41(a)  and  (b)  income 
expected  to  be  collected  in  1994,  $103 
million  must  be  deposited  to  the  Fea 
Surcharge  Fund  for  deficit  reduction 
purposes  in  lieu  of  seeking  general 
taxpayer  funds  from  the  U.S.  Treasury. 
The  $103  million  is  deposited  in  a 
special  account  in  the  U.S.  Treasury. 
reserved  exclusively  for  use  by  the  PTO, 
and  is  made  available  to  the  FTO 
through  the  appropriation  process. 

Fee  Analyses 

In  response  to  comments  on  the 
proposed  fee  adjustment  for  fiscal  year 
1993  (see  57  FR  21535).  the  PTO 
initiated  a  study  of  Patent  Cooperation 
Treaty  (PCT)  fee  amounts  and 
maintenance  fee  amounts.  Tha  final 
results  of  these  studies  will  be 
published  in  the  notice  of  proposed 
rulemaking  for  fee  adjustments  to  take 
effect  in  October  1994. 


General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  fee 
increase,  would  be  subject  to  the  new 
fees  then  in  effect.  However,  the 
provisions  of  37  CFR  1.10  relating  to 
filing  papers  and  fees  with  an  "Express 
Mail"  certificate  do  apply  to  any  paper 
or  fee,  including  trademark 
applications,  to  be  filed  in  the  PTO.  If 
an  application  or  fee  is  filed  by  "Express 
Mail"  with  a  proper  certificate  dated  on 
or  after  the  effective  date  of  the  rules,  as 
amended,  the  amount  of  the  fee  to  be 
paid  would  be  the  fee  established  by  the 
amended  rules. 

Discussion  of  Specific  Rules 

37  CFB  2.6    Trademark  Fees 

Section  2.6,  subparagraph  (a)(1),  if 
revised  as  proposed,  would  adjust  the 
fee  authorized  by  the  Trademark 
(Lanham  )  Act  of  1946  in  accordance 
with  the  provisions  of  H.R.  2632. 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq);  Executive  Orders  12291  and 
12612;  and  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501.  et  seq.      . 
There  are  no  information  collection 
requirements  relating  to  patent  and 
trademark  fee  rules. 

Tha  PTO  has  determined  that  this 
proposed  rule  change  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
proposed  rule  change  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C 
605(b)).  Less  than  10  percent  of  the 
revenue  generated  in  fiscal  year  1994 
will  come  from  the  payment  of 
trademark  fees.  Small  entities  have  the 
option  of  not  registering  their  marks 
under  the  Federal  system,  but  can 
choose  to  use  their  mark  under  common 
law.  While  the  trademark  application 
fee  is  proposed  to  be  increased  from 
$210  to  $245,  PTO  has  attempted  to 
keep  trademark  application  fees  as  low 
as  practicable  to  encourage  small 
entities  to  enter  the  trademark  system. 
No  other  fees  are  proposed  to  be 
increased  at  this  time. 

The  PTO  has  determined  that  this 
proposed  rule  change  is  not  a  major  rule 
under  Executive  Order  12291.  The 
annual  effect  on  the  economy  would  be 
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less  than  $100  million.  There  would  be 
no  major  increase  in  costs  of  prices  for 
consumers:  individual  indusUies; 
Federal,  state,  or  local  government 
agencies;  or  geographic  regions.  There 
would  be  no  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subiects  in  37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts.  Lawyers, 
Trademarks. 


For  the  reasons  set  forth  in  the 
preamble,  the  PTO  is  proposing  to 
amend  title  37  of  the  Code  of  Federal 
Regulations,  Chapter  1,  as  set  forth 
below. 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Antfiority:  15  U.S.C.  1123;  35  U.S.C  6, 
unless  otherwise  noted. 

2.  Section  2.6  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 


§2.6    TradwiMrfc 


(a)  Trademaric  process  fees.' 

(1)  For  filing  an  application,  per 
clan 


.$245.00 


Dated:  July  IS,  1M3. 
MichMlILKiric. 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademaria. 
[FR  Doc.  93-17289  Filed  7-20-43;  9:45  am] 
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The  President 


Executive  Order  12855— Amendment  to 
Executive  Order  No.  12852 

Memorandum  of  July  19— Delegation  of 
Authority  Regarding  the  Horn  of  Africa 
Recovery  and  Food  Security  Act 
Reporting  Requirement 

Notice  of  July  20— Continuation  of  Iraqi 
Emergency 
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Presidential  Documents 


Executive  Order  128S5  of  July  19,  1993 
Amendment  to  Executive  Order  No.  12852 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  and  in  order  to  amend  Executive  Order  No.  12852, 
it  is  hereby  ordered  that  Executive  Order  No.  12852  is  amended  by  deleting 
the  text  of  Section  3(d)  of  that  order  and  inserting  in  lieu  thereof  the 
following  text:  "The  Department  of  the  Interior  shall,  on  a  reimbursable 
basis,  provide  such  administrative  services  for  the  Council  as  may  be  re- 
quired" and  by  deleting  the  words  "Office  of  Administration  in  the  Executive 
Office  of  the  President"  in  Section  4  of  that  ordei  and  inserting  the  "Depart- 
ment of  the  Interior"  in  lieu  thereof. 
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Presidential  Documents 


Memorandum  of  July  19,  1993 

Delegation  of  Authority  Regarding  the  Horn  of  Africa  Recov- 
ery and  Food  Security  Act  Reporting  Requirement 


Memorandum  for  the  Administrator  of  the  Agency  for  International 
Development 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  9  of  the  Horn  of  Africa 
Recovery  and  Food  Security  Act,  Public  Law  102-274,  I  hereby  delegate 
to  the  Administrator  of  the  Agency  for  International  Development  (AID) 
the  functions  vested  in  me  by  section  9  of  that  Act. 

The  Administrator  of  AID  is  authorized  and  directed  to  publish  this  memoran- 
dum is  the  Federal  Register. 
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Presidential  Documents 


Notice  of  July  20.  1993 
Continuation  of  Iraqi  Emergency 


On  August  2.  1990,  by  Executive  Order  Nc.  12722,  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Iraq.  By  Executive  Orders 
Nos.  12722  of  August  2,  1990,  and  12724  of  August  9,  1990,  President 
Bush  imposed  trade  sanctions  on  Iraq  and  blocked  Iraqi  government  assets. 
Because  the  Government  of  Iraq  has  continued  its  activities  hostile  to  United 
States  interests  in  the  Middle  East,  the  national  emergency  declared  on 
August  2.  1990,  and  the  measures  adopted  on  August  2  and  August  9, 
1990,  to  deal  with  that  emergency  must  continue  in  effect  beyond  August 
2,  1993.  Therefore,  in  accordance  with  Section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency 
with  respect  to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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OEPAflTMENT  OF  AORtCULTURC 

Food  and  Nutritton  S«rvlo« 

7  CFR  Parts  240  and  280 

Cash  In  Uau  of  Donalad  Food*  and 
Donation  of  Fooda  for  Uaa  In  tha 
umtad  Stalaa,  Ra  Tanlloffaa  and 

Jurisdiction 

agency:  Pood  and  NuttitiaD  Service, 

USDA. 

Acnow;  Pinal  rule. 

SUMMARY:  This  final  nilo  amends  the 
Food  Distribution  Program  Regulations 
(7  CFR  port  250)  to  incorporate  revisions 
made  to  two  previously  published 
interim  rules  on  which  comments  were 
solicited.  This  rule  ctmceros  the 
foUowring  requirements  of  Public  Law 
100-237.  the  Commodity  Distribution 
Reform  Act  and  WIC  Amendments  of 
1987: 

(1)  Dissemination  of  summaries  of 
product  specifications  to  recipient 
ag^ociee; 

(2)  Commodity  delivery  schedules; 

(3)  Procedures  for  the  replacement  of 
commodities; 

(4)  Collectioa  of  commodity 
acceptability  infcwmation  from  recipient 
agencies,  as  amended  by  the  Food, 
Agriculture,  Consonratiao,  and  Trad* 
Act  of  1090; 

(5)  Purdiase  of  domestically  produced 
products  ("Buy  American"); 

(6)  Teadttg  and  monitoring  of    • 
proceised  commoditiee; 

(7)  Allocation  procedures; 

(8)  Bstablishing  commodity  values; 
and 

(9)  Oflbring  the  per-meal  value  of 
commocfities  to  adiool  food  aulhoritiea. 
These  changes  improve  the  manner  in 
which  commodities  are  purchased  and 
distributed. 

In  addition,  this  rule  amends  the  Food 
Distribution  Program  Regulations  and 
the  Cash  in  Ueu  of  Donated  Foods 


Regulations  (7  CFR  part  240)  to 
incorporate  portions  of  Public  Lew  101- 
147,  the  Child  Nutrition  and  WIC 
Raauthorizati(m  Act  of  1989.  that 
require  the  calculation  of  commodity 
assistance  or  cash  in  Ueu  of 
commodities  for  the  National  School 
Lunch  Program  and  for  the  Child  and 
Adult  Care  Food  Program,  based  on  the 
number  of  meals  served  in  those 
programs  in  the  previous  school  year. 
EFncnVE  DATE:  August  23. 1993. 
FOR  FURTMOI  ayonMATWH  CONTACT: 
Lillie  Ragan.  Section  Head.  Policy  and 
Family  Assistance  Section,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Parte  Office  Center— Fifth 
Floor.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302-1594;  m 
telephone  (703)  305-2660. 

SUPFI^MCNTAHYaronMATION: 
Claaaification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  rule  will  not  have  an  annual  impact 
on  the  economy  of  more  than  $100 
million.  No  major  increese  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  TUs  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatoiy  FlexiUlity  Act  (5  U.S.C. 
601-12).  The  Administrator  of  the  Food 
and  Nutrition  Service  has  certified  that 
this  acticm  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  of  the 
new  provisions  in  this  rule  afiiact 
distributing  and  recipient  agencies. 
While  some  of  these  agencies  may  be 
considered  "small  entities",  the  cost  of 
the  compliance  with  the  changes  made 
in  this  rule  will  be  minimal  because  the 
time  and  cost  of  preparing  any 
paperworic  and  arranging  deliveries 
relative  to  participation  will  be  very 
limited. 

These  programs  are  listed  in  the 
Catalog  of  Feideral  Domestic  Assistance 


under  10.550  and  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  subpart  V. 
and  final  rule-related  notice  published 
June  24, 1983  (48  PR  29114)). 

In  accordance  writh  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3520),  the  additional  recordkeeping  and 
reporting  requirements  contained  in 
§  250.13(k)  of  this  rule  were  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0584-0384.  Current 
reporting  and  recordkeeping 
requirements  for  part  250  were 
approved  by  OMB  under  control 
nimiber  0584-0007.  Current  reporting 
and  recordkeeping  requirements  for  part 
240  were  approved  by  OMB  under 
control  nimiber  0584-0280. 

This  final  rule  amends  the  Food 
Distribution  Program  Regulatioiu  (7 
CFR  part  250)  to  incorporate  revisions 
made  to  two  previously  published 
interim  rules  on  which  comments  were 
solicited.  See  53  FR  22466  published  on 
June  16. 1988  and  53  FR  27469 
published  on  July  21. 1988.  This  rule 
also  incorporates  sections  131(a)(1)(C) 
and  (b)(l)(A-C)  of  the  Child  Nutrition 
and  WIC  Reauthorization  Act  of  1989 
(Pub.  L.  101-147).  that  was  enacted  on 
November  10, 1989.  These  sections  of 
Public  Law  101-147  amend  sections 
6(e)  and  17(h)  of  the  National  School 
Lunch  Act  (42  U.S.C  1755(e)  and 
1766(h))  to  require  that  the  Department 
calculate  commodity  assistance  and 
cash  in  lieu  of  commodities  for  the 
Natimial  School  Lunch  and  Child  and 
Adult  Care  Programs  on  the  basis  of  the 
number  of  meals  served  by  participating 
schools  and  institutions  in  the 
preceding  school  year.  Section  131(c)  of 
Public  Law  101-147  made  these 
requirements  retroactively  effective  on 
July  1. 1989.  In  addition,  section 
1773(d)  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
(Public  Law  101-624)  amends  section 
3(0(2)  of  Public  Law  100-237  to  reqiiire 
that  the  Department  solicit  information 
from  recipient  agencies  regarding  usefol 
types  and  forms  of  commodities  at  least 
annually.  Pursuant  to  section  1781(b)  of 
Public  Law  101-624,  this  provision 
became  efiiective  on  November  28, 1990, 
the  date  of  enactment  of  the  Law. 
Hence,  the  Administrator  of  the  Food 
and  Nutrition  Service  has  found,  in 
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accordance  with  5  U.S.C  553(b).  that 
prior  notice  and  comment  are 
impracticable,  unneceaaary  and  contrary 
to  public  interett,  and  that  good  cause 
exists  for  publishing  revisions  to  7  CFR 
240.1  (c)  and  (f).  240.3(b).  240.4(a). 
250.13(k}(3).  250.48  (b)(1)  and  (c)(1), 
and  250.49(b)  without  prior  public 
notice  and  comment  Other  provisions 
contained  in  this  rule  were  previously 

S>ublisbed  as  interim  rules  with  requests 
or  public  comment,  and  the  comments 
received  are  addressed  in  this  rule. 

Executive  Order  1277t 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effiact  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  the 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  the  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  provided  by 
state  or  local  governments.  For  disputes 
involving  procurements  by  state 
agencies  and  sponsors,  this  includes  any 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  part  3015  or 
part  3016. 

Food  Distrib«itioB  Provisioas  afdM 
Child  Nutrition  aad  WIC 
ReaulborizatioB  Ad  of  1989  (Puh.  L 
101-147) 

This  rule  incorporates  those  portions 
of  Public  Law  101-147  that  require  the 
number  of  meals  served  in  the 
preceding  school  year  to  be  the  basis  for 
calculating  the  amount  of  commodity 
assistance  or  cash  in  lieu  thereof  for 
schools  and  institutions  participating  in 
the  National  School  Lunch  Program  and 
the  Child  and  Adult  Care  Food  Program. 
In  the  past,  the  Department  used  meals 
served  in  the  current  school  year  to 
determine  commodity  assistance  or  cash 
in  lieu  thereof  for  the  National  School 
Lunch  Program.  The  same  basic 
approach  was  used  in  the  Child  and 
Adult  Care  Food  Program.  This  process 
necessitated  the  use  of  estimates, 
recalculations  and  revised  figures 
during  each  school  year. 

Since  these  provisions  were  made 
retroactively  effactive  to  July  1. 1989.  by 
section  131(c)  of  Public  Law  101-147, 
they  were  implemented  by  the 
Department  in  November  of  1989.  Thus, 
commodity  assistance  or  cash  in  lieu 
thereof  was  provided  for  schools  and 


child  and  adult  care  institutions  for 
School  Year  1990  on  the  basis  of  the 
number  of  meals  served  by  these 
institutions  in  School  Year  1989.  The 
use  of  participation  figures  from  the 
previous  year  greatly  ndlitated  the 
process  of  announcing  and  offering 
more  precise  commodity  allotments 
early  for  the  1991  school  year.  Because 
of  the  expedited  commodity  allotments, 
this  process  has,  and  will  continue  to 
reduce  the  possibility  of  cash  payments 
being  made  to  States  in  place  of  the 
preferred  delivery  of  commodities  as 
required  for  schools  participating  in  the 
school  lunch  program  by  section  6(b)  of 
the  National  School  Lunch  Act.  The 
pertinent  sections  of  Public  Law  101- 
147  and  the  corresponding  regulatory 
amendments  are  discussed  below. 

Sections  131  (a)  and  (b)  of  Public  Law 
101-147  amend  sections  6(e)  and  17(h), 
respectively,  of  the  National  School 
Lunch  Act  (42  U.S.C.  1755(e)  and 
1766(h))  to  require  the  Department  to 
revise  the  procedures  used  to  calculate 
the  commodity  assistance  levels  (or  cash 
in  lieu  thereof)  provided  to  States  for 
school  food  authorities  and  child  and 
adult  care  institutions.  The  Department 
is  directed  by  this  legislation  to 
multiply  the  number  of  meals  served  in 
participating  schools  and  institutions  in 
the  preceding  school  year  by  the  current 
national  average  per-meal  value  to 
determine  the  commodity  assistance 
levels  or  cash  in  lieu  thereof  available 
to  each  State  for  the  current  school  year. 
The  legislation  reouires  that,  after  the 
end  of  each  school  year,  the  Department 
reconcile  the  number  of  meals  served  in 
each  State  in  such  school  year  with  the 
number  served  in  the  preceding  school 
year  and,  based  on  such  reconciliation, 
increase  or  reduce  each  State's 
subsequent  commodity  assistance  (or 
cash  in  lieu  thereof). 

Sections  240.3(b).  250.48(b)(1),  and 
250.49(b)  are  revised  to  specify  that 
States  will  receive  commodity 
assistance  based  on  the  number  of  meals 
served  in  the  preceding  school  year. 
Further,  at  the  Department's  discretion, 
ourent  year  commodity  adjustments 
may  be  made  fcr  significant  variations 
in  the  number  of  reimbursable  meals 
served.  Such  current  year  commodity 
adjustments  would  not  be  routine  and 
would  only  be  made  for  unusual 
situations  encountered  in  a  State,  such 
as  a  teachers'  strike  or  a  major  disaster 
that  necessitates  school  closures  for  a 
prolonged  period  of  time.  Making  such 
adjustments  will,  in  most  instances, 
eliminate  the  possibility  of  significant 
adjustments  being  made  to  a  State's 
commodity  assistance  level  as  a  result  of 
recondliaUcm. 


Section  250.48(c)(1)  is  also  revised  to 
specify  that  the  per-meal  value  of 
commodity  assistance  offered  by  States 
to  school  food  authorities  will  be  based 
on  the  number  of  meals  served  in  the 
preceding  school  year,  unless  the 
distributing  agency  prefers  and  can 
jtistify  as  equitable  an  alternative 
method. 

Sections  240.4(a)  and  240.6  are 
revised  to  make  clear  that  State  agencies 
electing  to  receive  cash-in-lieu  of 
commodities  for  the  Child  and  Adult 
Care  Food  Program  and  in  the  National 
School  Limch  Program  will  continue  to 
receive  payments  based  on  the  number 
of  meals  actually  served  during  the 
current  school  year.  The  Child  and 
Adult  Care  Food  Program  regulations  in 
7  CFR  part  226  will  be  amended  by  the 
Department  in  a  separate  rulemaking  to 
reflect  these  changes  and  clarifications. 

Because  FNS  will  not  need  to  make 
commodity  adjustments  and 
reconciliations  in  instances  where 
States  use  the  cash-in-lieu  payment 
option,  it  will  not  be  necessary  for  FNS 
to  make  mid-year  adjustments  like  those 
made  to  commodity  assistance  levels  for 
school  food  authorities.  Ultimately, 
school  food  authorities  and  child  and 
adult  care  institutions  participating  in 
the  program  will  receive  assistance 
based  on  the  actual  number  of  meals 
served.  The  school  food  authorities  and 
institutions  receiving  commodity 
assistance  will  receive  assistance  based 
on  the  number  of  meals  served  in  the 
preceding  year,  as  adjusted  for 
significant  variations  in  the  number  of 
reimbursable  meals  served  in  the 
current  year.  School  food  authorities 
and  institutions  receiving  cash-in-lieu  of 
commodities  will  receive 
reimbursements  based  on  the  actual 
number  of  meals  served  in  the  school 
year,  thereby  avoiding  any 
overpayments  and  subsequent  payment 
reductions.  Under  both  methods,  the 
participating  schools  and  institutions 
will  ultimately  receive  commodity 
assistance  or  cash  in  lieu  thereof  based 
on  the  actual  number  of  reimbursable 
meals  served  in  a  given  school  year. 

Further,  changes  are  made  to  the 
definition  of  "nonresidential  child  care 
institution"  in  §  250.3  and  to  §  250.49  to 
reflect  the  change  in  the  name  of  the 
Qiild  Care  Food  Program  to  the  Child 
and  Adult  Care  Food  Program  and  the 
eligibility  of  nonresidential  adult  care 
institutions  for  participation  in  that 
program  pursuant  to  section  17(o)  of  the 
National  School  Lunch  Aa. 

The  following  regulatory  revisions  are 
made  in  the  final  rule  to  implement 
these  requirements  of  Public  Law  101- 
147. 
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B«d(greaiid  of  CHBaMdily  Dtetributioii 
taktem  Act  and  WIC  A— dmwiH  of 
1M7 

This  rule  amoids  two  prior  interim 
rules  whidi  implemented  a  number  of 
provisions  contained  in  the  Ck>mmodity 
Distribution  Reform  Act  and  WIC 
Amendments  of  1987  tPub.  L.  100-237). 
On  January  8, 1988,  Public  Law  100-237 
was  enacted  to  improve  the  manner  in 
which  agricultural  commodities  are 
distributed  to  recipient  agencies,  to 
improve  the  aualitv  of  the  commodities 
that  are  distriouted,  and  to  increase  the 
degree  to  which  the  distribution 
responds  to  the  needs  of  recipient 
agenciea  while  still  carrying  out  the 
Department's  responsibilities  to  support 
agricultural  prices  and  remove 
surpluses  from  the  maricat. 

On  June  16, 1988,  an  interim  rule  (53 
PR  22466)  was  published  to  implement 
provisions  of  the  Act  regarding 
commodity  delivery  schedules  and 
replacement  procedures.  On  July  21, 
1988,  a  second  interim  rule  (S3  FR 
27469)  implemented  those  provisions  of 
the  Act  requiring: 

(1)  Disseminauon  of  summaries  of 
product  specifications  to  recipient 
agenciea; 

(2)  Semiannual  collection  of 
commodity  acceptability  information 
from  recipient  agencies; 

(3)  Puroiaae  ot  domestically- 
produoad  pnMhx:ts; 

(4)  Testing  and  monitoring  of 
processed  commodities; 

(5)  Allocation  procedures; 

(6)  Establishment  of  commodity 
values;  and 

(7)  Offiwing  of  the  per-meal  value  of 
commodities  to  school  food  authorities. 

Please  note  that  a  typographical  error 
in  the  interim  rule  publi&ed  on  July  21, 
1988  (53  FR  27475)  misidentified 
$  250.13  as  S  250.12.  The  Department 
apologizes  for  any  inconvenience  this 
may  have  caused  in  reviewing  the 
interim  regiilations  for  comment. 
Throughout  this  final  rule,  the  correct 
section  number  %dll  be  referred  to  when 
discussing  provisions  of  that  interim 
rule  in  order  to  avdd  further  confusion. 


Ovarriew 


The  Department  solicited  comments 
on  both  interim  rules.  The  June  16, 1988 
interim  rule  generated  48  comment 
letters  firom  distributing  agendes, 
recipient  agendea  and  various  school- 
related  assodatians.  The  July  21, 1988, 
interim  rule  generated  59  comment 
letters  from  entities  such  as  distributing 
agencies,  redpient  agendes,  and  private 
sector  representatives  including 
distributors,  food  processors,  attorneys 
and  assodations.  The  requirements 
most  commented  upon  are: 


(1)  Commodity  delivery  schedules; 

(2)  Establishing  commodity  valuaa; 

(3)  Semiannual  collection  of 
commodity  acceptability  information; 
and 

(4)  Testing  and  monitoring  of 
processed  commodities. 

The  remainder  of  this  preamble 
discusses  concerns  expressed  by 
commenters  and  the  spedfic  changes 
being  made  in  this  final  rulemaking.  For 
ease  in  reference,  the  commenter 
concerns  and  any  corresponding 
changes  are  explained  under  the  interim 
rule  section  headings.  The  preamble 
does  not  addreas  sections  for  which  no 
substantive  ob|ections  were  raised  by 
commenters  or  those  comments  which 
resulted  in  nonsubstantive  revisions 
which  simply  serve  to  clarify  the 
regulatory  wording.  Further,  provisions 
of  the  interim  rules  not  amended  in  this 
final  regulation  are  not  restated  herein 
and  remain  as  set  forth  in  the  interim 
rules.  Only  those  sections  being  revised 
are  restated  in  this  final  resulation. 

Readers  should  refer  to  tne  preambles 
of  the  interim  rules  for  a  more 
comprehensive  description  of  the 
legislative  requirements. 

Commodity  Value  (Section  250.1 3(aM5)) 

Sedion  3(b)(7)  of  the  Ad  requires  the 
Secretary  to  establish  a  value  (i.e.,  cost 
per  pound)  for  donated  commodities 
and  products  to  be  used  by  distributing 
agencies  in  the  allocation  or  charging  of 
commodities  against  entitlements,  l^e 
established  commodity  values  are  also 
to  be  used  by  distributing  agendes  in 
determining  the  vcJue  of  commodities 
offered  to  redpient  agendes  to  meet 
planned  commodity  assistance  levels. 
The  planned  commodity  assistance 
level  represents  the  volume  of 
commodities  expeded  to  be  needed  in 
order  to  meet  the  antidpated  assistance 
at  the  local  level,  as  determined  by  the 
distributing  agendes.  In  accordance 
with  Public  Law  100-237,  S  250.13(a)(5) 
was  added  in  the  interim  rule  to  require 
that  States  use  either  the  estimated  cost- 
per-pound  data  or  adual  cost-per-pound 
data  provided  by  USDA  to  value 
commodities  offered  to  recipient 
agencies  and  to  credit  recipient 
agencies'  assistance  levels.  The  same 
section  of  the  Interim  rule  also 
established  definitions  for  adual  and 
estimated  cost  data  depending  on  the 
commodity. 

Thirty  comments  were  received,  of 
which  20  opposed  this  method  of 
establishing  a  value  for  commodities, 
stating  the  method  was  too  restrictive, 
confusing  and  complicated.  Many 
commenters  recommended  that  the 
Department  establish  one  value  to  be 
used  throughout  the  year.  These 


commenters  offered  several  alternative 
definitions  for  the  commodity  value  in 
an  attempt  to  simplify  the  process.  The 
Department  is  sensitive  to  commenter 
concerns  on  this  issue  and  has 
established  a  less  complex  definition  of 
commodity  value  in  the  final  rule.  At 
the  option  of  the  distributing  agency, 
the  commodity  value  must  now  be 
baaed  on: 

(1)  Actual  cost-per-pound  data  used  to 
charge  a  State's  commodity  entitlement; 

(2rEstimated  cost-per-pound  data 
provided  by  the  Department;  or 

(3)  USDA  commodity  file  data  as  of  a 
date  sp>ecified  by  the  distributing 
agency.  The  change  in  the  definition 
will  allow  States  the  flexibility  to  define 
coiiimodity  valuea  consistent  with  their 
dau  processing  system  needs  and  to 
sered  one  definition  of  commodity 
value  to  be  used  throughout  the  year. 
The  cost  data  used  to  value 
commodities  must  still  be  applied 
consistently  throughout  the  State. 

Also,  this  final  rule  requires  the 
distributing  agency  to  document  the 
method  used  to  determine  the 
commodity  value  and  the  spedfic 
source  of  the  value  used.  This 
documentation  must  be  ntaintained  on 
file  for  FNS  review. 

Please  note  that  the  definition  of  the 
"minimum  donation"  of  these 
commodities  (§  250.13(8)(3))  was 
changed  from  carload  to  tnickload  in 
this  final  rule  to  refiect  the  Department  s 
change  in  purchasing  policy.  Donations 
measured  by  truckload,  gauged  at 
40,000  pounds,  offer  greater  ordering 
fiexibility  than  donations  measured  by 
reilcar  load,  estimated  at  80,000  pounds 
each.  Also,  there  has  been  a  non- 
substantive restruduring  of  the 
subparagraphs  in  $  250.13(a). 

Announcement  and  Delivery  of 
Commodities  (Section  250.1 3(qX6}l 

Sedion  3(e)(l)P)  of  Public  Law  100- 
237  requires  the  Secretary  to  mandate 
delivery  schedules  for  the  distribution 
of  commodities  that  are  consistent  with 
the  needs  of  recipient  agendes,  taking 
into  account  the  duties  of  the  Secretary 
to  remove  surplus  agricultural 
commodities  from  the  marketplace  and 
to  make  direct  purchases  under  several 
distind  provisions  of  legislation  that  are 
spedfied  in  Public  Law  100-237.  While 
the  Department  makes  commodities 
available  in  accordance  with  the  needs 
and  requests  of  recipient  agendes  to  the 
fullest  extent  possible,  this  will  not 
always  be  possible.  As  recognized 
throughout  the  legislation,  the 
Department  must  continue  to  consider 
agricultural  market  conditions  as  well  as 
the  costs  associated  with  the  purchase 
and  distribution  of  all  commodities. 
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The  interim  rule  revised  §  250. 13(a)(6) 
tareouire  the  Department  and  the 
distriouting  agency  to  consider  the 
needs  of  recipient  agencies  prior  to 
ordering  and  delivering  donated  foods. 
The  interim  rule  specified  that  the 
Depiutment  shall,  to  the  extent 
practicable,  arrange  deliveries  based  on 
information  obtained  from  distributing 
agencies.  To  avoid  untimely  deliveries 
to  recipient  agencies,  the  interim  rule 
also  required  distributing  agencies  to 
notify  recipient  agencies  of: 

(1)  Anticipated  Department  purchases 
and  estimated  shipping  periods  as  such 
information  becomes  available: 

(2)  Anticipated  State  delivery 
schedules  at  least  quarterly;  and 

(3)  Changes  in  delivery  schedules  as 
they  become  known. 

Fifteen  commenters  supported  the 
requirement  to  notify  recipient  agencies 
of  anticipated  Department  purchases 
and  estimated  shipping  periods. 
However,  six  commenters  believed 
providing  USDA  shipment  information 
as  it  became  available  would  be  too 
frequent  and  could  be  misleading.  Four 
commenters  pointed  out  that  despite  a 
State's  efforts,  delivery  schedules  would 
not  prevent  "untimely"  deliveries,  since 
they  are  the  result  of  untimely 
shipments.  Six  commenters  stated  that 
the  information  recipient  agencies 
needed  to  know  the  most  was  States' 
delivery  schedules  and  the  actual  types 
and  quantities  of  commodities  to  be 
delivered  to  the  recipient  agency.  Two 
commenters  stated  that  changes  in 
delivery  schedules  need  to  be 
communicated  only  to  the  recipient 
agency  affected. 

In  response  to  these  comments,  the 
Department  has  amended  the 
notification  requirements  in  this  final 
rule  to  reqwre  distributing  agencies  to 
notify  recipient  agencies  of: 

(i)  General  USDA  purchase 
information  at  least  quarterly; 

(ii)  Anticipated  State  delivery 
schedules  at  least  quarterly,  including 
the  types  and  quantities  of  commodities 
to  be  available;  and 

(iii)  Changes  in  delivery  schedules 
when  such  changes  affect  the  recipient 
agency. 

The  Department  anticipates  that  these 
changes  will  help  eliminate  some  of  the 
confuision  about  the  different 
notification  requirements.  In  many 
instances,  reqixirements  (i)  and  (ii)  could 
be  met  with  one  notice.  The  Department 
wishes  to  emphasize,  however,  that  this 
"quarterly"  requirement  is  a  minimum 
standard  and  there  may  be  times  when 
more  frequent  notification  is 
appropriate. 

Section  250.13(a)(6)  of  the  interim 
rule  also  required  distributing  agencies 


to  miintsin  distribution  schedules  to 
recipient  agencies  which  are  equitable 
and  reliable  and  recognize  hours  of 
operation,  holidays,  vacations  and  other 
special  needs  of  radpient  agencies.  One 
commenter  indicated  that  meeting  all 
recipient  ^endes'  special  needs  U  not 
possible.  Ine  Department  is  keenly 
awate  of  this  ana  intends  that  the 
distributing  agency  exercise  judgement 
in  meeting  special  needs.  Aocordingly, 
the  mandate  to  recognize  special  needs 
has  been  qualified  with  the  phrase 
"whenever  possible." 

Also  under  $  250.13(aX6)  of  the 
interim  rule,  distributing  agendes  were 
required  to  make  donated  roods 
available  to  redpient  agendes  at  least 
monthly.  This  requirement  attracted  the 
greatest  response  with  forty  commenters 
opposed  to  requiring  minimum  monthly 
deliveries  of  commmiities  to  all 
redpient  agendes.  Commenters 
opposed  to  the  requirement  asserted 
that  if  mutually  agreed  upon  by  the 
redpient  agendes  and  distributing 
agendes.  deliveries  less  frequent  than 
monthly  should  be  allowed. 

The  Department  agrees  with 
commenter  response  and  does  not  wish 
to  predude  a  distributing  agency  and  a 
redpient  agency  from  agreeing  to 
commodity  distributions  lesslrequent 
than  monthly.  Certain  drcumstances 
could  make  monthly  deliveries 
impractical,  e.g.  locatirai  of  school  food 
authorities  in  very  rural  areas  where 
monthly  deliveries  are  not  cost  effective. 
However,  the  Department  is  of  the 
opinion  that  \mless  extenuating 
circumstances  do  exist,  distributing 
agendes  should  provide  for  monthly 
deliveries.  Thus,  in  response  to 
commenter  concerns,  the  Department 
amends  this  provision  as  set  forth  in  the 
interim  rule  to  allow  for  the 
arrangement  of  less  frequent  deliveries 
by  the  distributing  agency  upon  request 
by  the  recipient  agency  when  the 
distributing  agency  determines  that 
monthly  service  is  not  cost  effactive,  ot 
for  other  reasons. 

Replacement  of  Commodities  (Section 
250.13(g)) 

Section  3(b)(5)  of  Public  Law  100-237 
requires  the  Secretary  to  establish 
procedures  for  the  replacement  of 
conunodities  received  by  redpient 
agendes  that  are  stale,  spoiled,  out  of 
condition,  or  not  in  compliance  with 
spedfications.  Section  250.13(g)  of  the 
interim  rule  stated  that  the  Department 
would  replace  commodities  under  the 
following  conditions: 

(1)  The  donated  foods  have  been 
provided  as  part  of  the  State's 
authorized  level  of  assistance 
(entitlement)  as  established  by  law  or 


wdien  the  donated  foods  have  been 
provided  in  addition  to  the  State's 
entitlement  (as  a  bonus)  but  the  total 
amount  which  the  State  can  order  has 
been  capped  by  the  Department; 

(2)  It  IS  clearly  determined  that  the 
donated  foods  were  not  fit  for  use  in  the 
Food  Distribution  Program  at  the  time 
they  were  delivered  by  the  Department: 

(3)  The  loss  is  reported  to  the  FNSRO 
within  three  months  of  the  date  the 
donated  foods  were  received  in  the 
State; 

(4)  A  signed  consignee  receipt  or 
acceptable  written  documentation  of 
delivery  is  submitted  to  the  FNSRO:  and 

(5)  At  the  request  of  the  Department, 
the  donated  foods  have  been 
reinspeded  and  determined  to  be  imfit 
for  use  in  the  Food  Distribution 
Program. 

Twenty-seven  commenters  responded 
to  §  250.13(g)  of  the  interim  rule,  and  18 
of  the  commentos  approved  of  the 
requirements.  Two  of  the  comments 
received  on  §  250.13(g)(2)  of  the  interim 
rule  objeded  to  the  language  "not  fit  for 
use  in  the  Food  Distribution  Program." 
Commenters  noted  this  language  was 
undear  and  did  not  refled  the  language 
of  the  Ad.  Therefore,  the  language  has 
been  clarified  in  §250.13(g)(l)(i)  of  this 
rule  to  state  the  following:  "the 
distributing  agency  documents  that  the 
donated  foods  were  stale,  spoiled,  out  of 
condition  or  not  in  compliance  with 
USDA  spedfications  at  the  time  they 
were  delivered  by  the  Department."  A 
conforming  change  has  been  made  to 
§250.13(g)(l)(v)  (formerly 
§  250.13(g)(5)). 

Four  commenters  requested  that  the 
timeframes  set  forth  in  §  250.13(g)(3)  of 
the  interim  rule  fw  reporting  the  loss  be 
longer  than  3  months.  This  timeframe 
was  established  to  allow  the  detection  of 
hidden  damage  not  visible  upon  receipt 
of  the  commodity.  Prior  to  accepting 
delivery,  the  Department  expects  the 
distributing  agency  ax  redpient  agency 
to  examine  the  commodities  and  to 
report  any  damage  as  soon  as  possible. 
However,  since  in  §  250.14(f)(2)  the 
Depertment  permits  a  maximum  six* 
month  inventory  of  donated  food,  and 
some  commodities  have  much  longer 
warranty  periods,  this  rule  restructures 
the  timeframe  in  S  250.13(g)(l)(ui)  to 
provide  a  longer  timeframe  for  the 
reporting  of  canned  commodities  to  be 
replaced.  The  timeframe  is  extended  to 
six  months  only  for  canned 
commodities  due  to  the  longer  warranty 
periods  fw  the  various  canned  products 
and  the  fad  that  canned  products  are 
not  as  vulnerable  as  other  commodities 
to  storage  and  handling  abuses.  The 
three  month  timeframe  remains  in  effiad 
for  all  other  commodities. 
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One  commenter  questioned  whether 
problems  with  commodities  that  are 
stale,  spoiled,  out  of  condition  or  not  in 
compliance  with  specifications  should 
be  reported  if  the  problems  are  detected 
after  the  deadline.  The  Department  does 
not  intend  for  distributing  agencies  to 
stop  reporting  commodity  losses  or 
problems  detected  outside  the  reporting 
timeframe.  However,  replacement  is 
assured  only  if  the  criteria  outlined  in 
§  250.13(g)  of  the  T^ulations  have  been 
fulfilled.  The  Department  will  continue 
to  receive,  record  and  pursue  the 
resolution  of  all  commodity  losses  and 
complaints  that  are  submitted  with  the 
pertinent  information. 

Several  commenters  requested  that 
timeframes  be  established  for  USDA  and 
the  distributing  agencies'  resolution  of 
replacement  requests.  However,  since 
the  time  required  to  resolve  complaints 
depends  on  the  method  used  to  replace 
commodities  and,  in  many  instances, 
the  cooperation  of  vendors,  the 
Department  is  reluctant  to  set  a 
timeframe. 

Three  commenters  requested 
clarification  of  the  necessity  for  the 
reinspections  referred  to  in 
S  2S0.13(g)(l)(v)  and  (S)  of  the  interim 
rule.  As  stated  in  the  interim  rule,  the 
Department  will,  at  a  minimum,  require 
a  reinspection  in  instances  when  the 
loss  is  significant  or  when  it  is 
determined  that  a  potential  health 
hazard  exists.  The  purpose  of  the 
reinspection  is  to  determine  if  the 
donated  food  is  stale,  spoiled,  out  of 
condition  or  does  not  meet  USDA 
specifications,  and  to  assist  in 
establishing  at  what  point  in  time  the 
loss  occurred.  Since  it  is  necessary  for 
USDA  to  ascertain  this  information  in 
order  to  piusue  replacement  by  the 
vendor  or  establish  a  claim,  the 
Department  will  continue  to  require 
reinspections  in  instances  when  they 
are  warranted. 

Nine  commenters  objected  to  the 
requirement  that  distributing  agencies 
pay  for  reinspections  which  establish 
that  the  commodity  was  in  good 
condition  when  delivered.  One 
commenter  claimed  that  this 
requirement  discourages  reporting.  The 
Department  did  not  intend  for  this 
requirement  to  discourage  reporting. 
The  intent  is  to  place  responsibility  on 
the  distributing  agency  (and  indirectly 
on  the  recipient  agency)  to  ensure  that 
only  bona  fide  losses  are  reported. 
Therefore,  the  reouirement  has  not  been 
revised  in  this  rule. 

One  commenter  believed  that 
distributing  agencies  and  recipient 
agencies  should  be  reimbursed  for 
storage  and  handling  costs  of  replaced 
commodities.  However,  the  Department 


cannot  reimbune  agencies  since  no 
authOTity  or  funds  are  currently 
available  to  restore  these  costs.  The 
Department  is.  however,  exploring 
modifying  commodity  contracting 
procedures  to  allow  for  sudi 
reimbursement 

Three  conunenters  recommended  that 
the  Department  handle  replacing 
commodities  by  an  annuaJ  adju^ent 
to  a  State's  entitlement  and  that  States 
also  be  allowed  to  make  one  annual 
adjustment  to  a  recipient  agency's 
planned  commodity  assistance  level. 
While  adjusting  commodity 
entitlements  is  an  opticm,  the 
Department  does  not  virish  this  to  be  the 
sole  method  far  replacing  commodities. 
Ideally.  commodiUes  should  be  replaced 
with  tne  identical  commodity.  However. 
as  permitted  by  the  interim  rule,  when 
very  small  quantities  are  involved,  cash 
from  the  vendor  to  the  distributing  or 
recipient  agency  is  sometimes  a  more 
practical  alternative.  Further,  when 
entitlement  crediting  is  the  method  of 
replacement,  to  ensure  an  accurate 
reflection  of  a  State's  entitlement, 
adjustments  for  replacements  should 
take  place  as  soon  as  possible,  not 
annually.  Therefore,  tnis  rule  continues 
to  provide  for  replacement  through 
entitlement  crediting  and  cash 
payments. 

Four  commenters  opposed  vendors 
providing  cash  to  distributing  or 
recipient  agencies.  According  to  these 
commenters,  cash  causes  pnxilems  if 
the  distributing  agency  does  not  have 
authority  to  deposit  the  payment  and 
later  make  cash  disbursements  to  the 
recipient  agencies  which  lost  the  value 
of  the  donated  food. 

Since  cash  payments  may  only  be 
made  with  the  Department's  approval, 
before  pursuing  cash  replacement  with 
the  vendor.  FNS  will  ensure  that  a 
system  is  in  place  for  the  distributing  or 
recipient  agency  to  accept  the  funds. 

In  this  final  rule.  $  250.13(g)  has  been 
restructured  to  provide  additional 
clarity. 

Commodity  Acceptability  Information 
(Section  250.131k)) 

Secti(m  250.13(k)  of  the  interim  rule 
was  set  forth  in  three  subparagraphs: 

(1)  Information  collection,  which 
specified  the  types  of  information  to  be 
reported; 

(2)  Samples  and  Representation, 
which  specified  who  should  submit 
commodity  aooeptability  reports:  and 

(3)  Timeframes  for  submission  of  the 
reports  on  April  30th  and  November 
30th  of  each  year. 

When  the  interim  rule  was  published. 
secUon  3(f)(2)  of  Public  Law  100-237 
required  the  Secretary  to  establish 


procedures  to  ensure  that  information 
was  received  from  recipient  agencies  at 
least  semiannually  about  the  types  and 
forms  of  commodities  that  are  most 
useful  to  persons  participating  in 
programs  operateo  by  recipient 
agencies.  However,  section  1773(d)  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (Pub.  L.  101624), 
which  became  effective  upon  the  date  of 
enactment.  November  28, 1990, 
amended  section  3(f)(2)  of  Public  Law 
100-237  to  require  aimual  collection  of 
commodity  acceptability  information 
rather  than  semiaiuiual  collection. 
Consequently.  §  250.13(k)(3)  of  this  final 
rule  specifies  that  commodity 
acceptability  reports  are  to  be  submitted 
annually  by  distributing  agencies. 
Reports  for  summer  camps  and  the 
Summer  Food  Service  Programs  must  be 
submitted  to  the  appropriate  FNSRO  by 
November  30th  of  each  year.  Reports  for 
all  other  programs  must  be  submitted  to 
the  appropriate  FNSRO  by  April  30th  of 
each  year. 

Section  250.13(k)  drew  20  comments 
which  were  almost  evenly  split  between 
approval  and  disapproval.  Eleven 
commenters  opposed  the  semiarmual 
commodity  acceptability  reporting 
requirement,  claiming  that  twice  a  year 
is  redundant,  burdensome  and  costly. 
As  explained  above,  the  requirement 
has  been  statutorily  reduced  to  an 
annual  requirement. 

Several  commenters  pointed  oui  that 
commodity  preference  information  is 
already  captiued  for  certain  commodity 
programs  in  State  advisory  council 
re{>orts.  The  Department  acknowledges 
that  reports  submitted  by  State  Food 
Distribution  Advisory  Councils  may 
include  a  portion  of  the  commodity 

f)refiBrence  information  for  schools.  In 
act,  S  250.13(k)(2)  of  the  interim  rule,  as 
published  in  the  Federal  Register  on 
July  21. 1988  (53  FR  27476).  permitted 
distributing  agencies  to  use  information 
contained  in  these  reports  to  represent 
one  of  the  semiannual  reports  for 
schools.  However,  since  the  semiarmual 
reporting  requirement  has  been  reduced 
to  an  armual  requirement  and  since  the 
contents  of  State  advisory  council 
reports  vary  considerably,  the 
Department  has  determined  that  use  of 
data  contained  in  these  reports  alone  is 
not  sufficient.  As  reflected  in  the  final 
rule,  information  contained  in  these 
reports  is  one  source  distributing 
agencies  may  use  in  collecting  annual 
commodity  acceptability  information. 
As  discussed  below,  the  Department 
strongly  encourages  use  of  form  FNS- 
663,  Food  Distribution  Commodity 
Acceptability  Report,  for  collecting 
commodity  preference  information  from 
recipient  agencies. 
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\  did  not  uodentand 

the  impoftaaca  of  tuboutting 
infbnBation  far  each  ctnnmodity 
program.  Separate  inibrmation  for  aadi 
commodity  prograa  i*  naceaaary 
because  of  the  target  population*  served 
and  the  differing  authoritiea  which 
govern  the  new  form*  and  varietieft  of 
foods  that  are  donated  by  the 
Depeitinent.  While  some  of  the 
rommoditir-.  may  b«  received  through 
more  than  one  program,  each  recipient 
agency  or  target  population  may  feel 
differently  about  the  acceptability  of  a 
product.  For  example,  a  product  well 
received  by  the  elderly  throu^  the 
Commodity  Suppleni«ntal  Food 
Ptogram  may  cause  a  different  reaction 
from  studeaU  participating  in  the 
National  School  Lunch  Program.  The 
diversity  of  the  programs  and  the  people 
served  requires  that  commodity 
accepiability  information  be  reported 
separately  for  each  commodity  program. 
Consolidated  report  information  does 
not  accurately  reflect  feedback  on  any 
one  commodity  program,  and  the 
Department  hois  not  found  this 
information  useful  in  makii^  program 
improvement*. 

The  Department  wishes  to  clarify  that 
the  Food  and  Nutrition  Service's 
commodity  acceptability  report.  Form 
FNS-663.  does  not  have  to  be  the 
instrument  uso-d  to  solicit  information 
from  recipient  agencies.  However, 
pursuant  to  i  25ai3(k)(3)  of  the  final 
regulation,  distributing  agencies  will  be 
required  to  complete  this  standard  form 
and  submit  it  to  FNS. 

The  Department  would  like  to 
emphasize  at  this  time  the  importance 
of  the  Commodity  Acceptability  Reports 
in  evaluating  anci  modifying  the 
specifications  for  the  commodities 
distributed  through  the  Food 
Distribution  Programs.  Form  FNS-663  is 
a  tool  crucial  to  the  Department's  efforts 
to  improve  the  commodities  so  that  they 
meet  the  needs  of  each  group  served.  As 
an  example.  FNS-663  feedback  led  to 
modiHcation  of  the  peanut  butter 
specification*  so  that  the  peanut  butter 
would  spread  more  easily.  The 
Departioent  strongly  supports  the 
concept  of  collecting  recipient-level 
feedback  on  federally  donated 
commodities  and  promotes  the  use  of 
the  FNS-663  form  as  the  best  means  for 
incorporating  the  views  and  preferences 
of  program  recipients. 

Bay  American  (Section  250.23) 

Section  3th)  of  the  Act  specifies  that 
the  Secretary  riiall  require  recipient 
agencies  to  purchase  only  food  products 
that  are  produced  in  the  United  State* 
(U.S.)  whenever  possible.  The  Act  also 
exempt*  specific  States  and  territories 


from  tht*  lequirement  and  panaiU  the 
Secretary  to  peat  waiven  of  tba  "Buy 
American"  trnfi^numA  for  thow 
recipient  Mande*  that  have  oBusuel  or 
ethnic  prefareoca*  in  food  products  or 
in  such  other  arcumstSDoas  as  the 
Secretary  considm*  appropriate. 

In  order  to  incorporate  UWM 
provisions  into  the  taUarim  rule. 
$  250.23  wae  added  to  raquke  that, 
whenever  poaaibla.  radpiant  agende*. 
with  the  exception  of  those  outside  of 
the  contiguous  U.S..  purchase  only  food 
products  that  an  produced  In  the  U.S. 
Twenty-nine  comments  were  submitted 
and  only  9  of  those  did  not  support  the 
interim  rule  oa  the  "Buy  American" 
requirements. 

The  interim  regulations  )imited  the 
applicability  of  the  "Boy  American" 
provision  to  purchases  of  food  products 
with  Federal  funds.  In  response  to 
commenters*  snppoit  of  tWs  pi  o  vision, 
this  requirement  will  be  retained  in  the 
final  rule. 

In  accordance  with  the  legislation, 
§  250.23(b)  of  the  interim  fule  permitted 
redpient  agendas  to  purchase  food 
products  which  sre  not  produced  in  the 
U.S.  when  redpients  have  vmsna)  or 
ethnic  food  preferences  which  can  only 
be  mel  throogb  piocbeses  of  food 
products  not  produced  in  the  U.S  The 
interim  rule  identifiod  two  other 
situations  which  warrant  a  waivar  to 
permit  purchase  of  foreign  prochicts: 

(1)  The  product  is  not  produced  or 
manufecturad  in  the  U.S.  in  sufficient 
and  reaaoaebly  avaiW>)e  quantitiea  of  a 
satisfedory  qaalitv;  and 

(2)  Competitive  bids  reveal  the  cost  of 
a  U.S.  product  is  ugpificantly  hi^r 
than  a  foreign  produd.  Three 
commenters  requested  that  the 
Department  define  "si^ficastly 
hi^Mr".  While  this  language  is  open  to 
interpretatioo,  the  Department  believes 
the  redpient  agency  is  in  the  best 
position  to  determine  what  constitutes  a 
significantly  higher  coat.  Such 
determinations  need  to  be  made  on  a 
case-by-case  basis  siaoe  procurement 
situations  vary  depending  on  the 
produd.  Therefore,  the  Department  will 
continue  to  allow  redpient  agendes  to 
use  their  discretion  in  implementing  the 
cost  waiver  provision. 

Some  conunentere  noted  that  the 
'Buy  AmericHi'*  requissmonts  should 
also  be  incorporated  into  the  legulatioos 
governing  the  National  School  Lnndi 
Program.  Child  and  Aduk  Care  Food 
Program.  School  Breakfast  Pro-am. 
Special  Milk  Programs,  and  Summer 
Food  Service  Propam.  Commenters 
contended,  and  the  Department  agrees, 
that  the  State  agency  with  oversig|it  for 
these  particuUu-  redpient  agendes 
should  be  responsible  for  ensuring 


compliance  with  thia  requirement. 
Thereforeria  a  s^Miate  rulemaking,  the 
Dqwrtment  will  amend  parts  210. 215. 
220. 225.  and  226  to  include  reference 
to  the  Act's  "Buy  American" 
i«quirement.  as  contained  in  $  250.23. 
Section  250.3  of  the  interim  rule 
defined  "food  products  produced  in  the 
U.S."  as  an  unmanufactured  food 
produd  produced  in  the  U.S.  or  a  food 
produd  manufactured  in  the  U.S. 
Defining  food  products  produced  in  the 
'  U.S.  in  this  manner  eliminated  the  need 
for  recipient  agendes  to  determine  if  the 
ingredients  in  a  processed  produd  wore 
produced  in  the  U.S.  bi  addition, 
purchases  of  processed  food  products 
can  be  easily  monitored  to  ensure 
compliance  since  imported  processed 
food  items  are  labeled  with  the  country 
of  origin. 

Several  commenters  supported  this 
definition  of  "food  produd  produced  in 
the  U.S."  One  coramenter  requested  that 
the  Department  establish  special 
ingredient  requirements  for  spedfic 
food  products.  The  Department 
originally  considered  several  options  in 
defining  wliat  foods  would  be  classified 
as  "food  produds  produced  in  the  U.S." 
The  Department  did  consider  requiring 
Uiat  manufactured  products  primarily 
contain  ingredients  of  U.S.  origin  and  be 
manufactured  by  a  company  located  in 
the  U.S.  However,  many  manufadured 
produds  that  are  labeled  and  canned  in 
the  U.S.  may  have  foreign  ingredients. 
The  Department  also  maintains  that 
reqmring  redpient  agendes  to 
determine  which  In^edients  are  of  U.S. 
origin  would  be  burdensome.  While  a 
method  may  exist  to  verify  the  origins 
of  individual  ingredients  in  a 
manufactured  produd.  this  would  likely 
require  on-site  inspedion  of  a  food 
processor's  records.  Therefore,  in  the 
final  rule  the  definition  of  "food 
produd  produced  in  the  U.S."  is 
unchanged  except  that  it  has  been 
moved  into  §  250.23(a)  to  fadlitate  its 


use. 

Testing  and  Monitoring  Processed  End 
Products  (Section  250.30(b)(1)) 

In  accordance  «irith  sedion  3(dK5)  of 
the  1987  Ad.  S  250.30(bKl)  of  the 
interim  rule  required  eech  distributing 
agency  to: 

(1)  Assure  that  the  aocept^hty  of 
prooBMed  end  fwoduds  is  tested  with 
redpient  agendes  eligible  to  receive 
them  prior  to  entering  into  a  processing 
contrad;  and 

(2)  Develop  a  systaaa  to  monitor 
produd  acceptability. 

Of  the  almost  40  comments  received  on 
these  requirements,  27  commenten 
opposed  them.  Most  commenten 
indicated  that  end  produd  testing  and 
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monitoring  should  occur  at  the  recipient 
agency  level  between  the  processor  and 
the  purchasing  party.  Commenters 
assumed  that  the  Department  intended 
to  require  that  the  actual  testing  and 
monitoring  occxir  at  the  distributing 
agency  level.  It  is  the  Department's 
position  that  the  distributing  agency  has 
oversight  responsibility  to  ensure  that 
testing  and  monitoring  occur,  but  that 
the  actual  huictions  may  be  performed 
at  the  recipient  agency  level. 

As  one  commenter  noted,  when  a 
distributing  agency  negotiates  the 
contract  and  commits  or  contracts  for 
the  actual  purchase  of  end  products  on 
behalf  of  recipient  agencies,  the 
distributing  agency  i^ould  be  actively 
involved  with  testing  the  specific 
product  with  recipient  agencies.  This 
involvement  should  occiu-  prior  to 
entering  into  the  contract.  However, 
when  recipient  agencies  negotiate 
pxuchases  on  their  own  behalf,  it  is 
appropriate  for  the  recipient  agency  to 
perform  this  function.  Several 
commenters  recommended  that  end 
products  be  exempted  from  testing 
when  the  receipt  of  such  end  product  is 
based  on  a  voluntary  purchase  by  a 
recipient  agency.  Commenters  indicated 
that  entering  into  a  processing 
agreement  does  not  automatically  mean 
an  end  product  will  be  sold  or  offered 
to  a  recipient  agency.  While  the 
Diepartment  recognizes  this  point,  the 
Department  has  no  authority  to  exempt 
certain  end  products  from  this  provision 
since  the  Act  clearly  states  that  product 
testing  must  occur  prior  to  entering  the 
contract.  Therefore,  the  distributing 
agency  must  ensure  that  all  end 
products  are  tested  with  recipient 
agencies  prior  to  entering  into  a 
contract 

The  interim  rule  did  not  establish 
specific,  detailed  procedures  for 
distributing  agencies  to  test  and  monitor 
the  acceptability  of  end  products. 
Instead,  the  Department  solicited 
comments  from  all  interested  parties 
about  establishing  specific  procedures 
for  testing  and  monitoring  end  products. 
A  few  commenters  submitted 
recommendations  regarding  this 
provision.  Three  commenters 
recommended  that  documented  proof  of 
marketability  supplied  by  the  processor, 
in  accordance  with  S  250.30(c](l)(ii),  be 
considered  a  form  of  product  testing. 
While  the  interim  rule  did  not  specify 
this  as  an  option,  evidence  of  historical 
commercial  purchases  of  a  product  by 
recipient  agencies  or  documented 
interest  in  a  specific  new  product  would 
be  considered  adequate  documentation 
of  end  product  testing. 

Four  commenters  wanted  flexible 
monitoring  procedures  that  would  not 


be  burdensome.  In  recognition  that 
many  methods  exist  to  test  and  to 
monitor  product  acceptability  and  that 
distributing  agencies  need  some 
flexibility  to  develop  an  appropriate 
system,  the  Department  has  chosen  not 
to  outline  specific  procedures  via 
regulation.  The  distributing  agency 
must,  however,  develop  a  testing  and 
monitoring  system  and  communicate 
such  system  to  recipient  agencies. 
One  commenter  reconunended 
required  testing  only  fax  new  items.  The 
Department  agrees  that  if  an  item  has 
been  purchased  previously  from  a 
processor  and  has  been  determined  by 
the  distributing  agency  to  be  acceptable 
by  recipient  agencies,  and  the 
specifications  have  not  changed, 
retesting  would  not  be  necessary.  In 
§  250.30(b)(1),  language  has  been  added 
to  this  effect. 

Summaiy  of  Inq>lenientation  of  Public 
Law  100-237 

All  requirements  of  Public  Law  100- 
237  that  pertain  to  the  distribution  of 
commodity  foods  have  been 
implemented  as  described  below. 
Readers  may  acquire  additional 
background  on  uie  legislation  and  the 
rationale  for  the  Department's  actions  to 
implement  the  requirements  of  the  law 
by  referring  to  the  following  issues  of 
the  Federal  Register. 

•  Notice— April  19. 1988  (53  FR 
12794):  Description  of  the  legislation 
and  the  Department's  plans  for 
implementation. 

•  Interim  Au/e— June  16, 1988  (53  FR 
22466):  Requirements  for  the 
replacement  of  damaged  commodities 
and  for  commodity  delivery  schedules. 

•  Interim  i?u7e— July  21, 1988  (53  FR 
27469):  Requirements  for  summaries  of 
product  specifications,  commodity 
acceptability  reports,  "Buy-American"; 
testing  and  monitoring  of  processed 
commodities;  allocation  procedures; 
commodity  values;  and  per-meal  values. 

•  Proposed  Rule— OcAoher  20, 1988 
(53  FR  41172):  Requirements  for 
commercial  warehousing  and 
distribution;  distribution  charges;  and 
basic  performance  standards. 

•  Final  i?u7e— October  17, 1989  (54 
FR  42467):  Finalization  of  requirements 
Usted  immediately  above.  Readers 
should  note,  however,  that  section  3(d) 
of  the  Commodity  Distribution  Reform 
Act  and  WIC  Amendments  of  1987  (Pub. 
L.  100-237)  was  amended  by  section 
1773(c)  of  the  Food,  Agriculture, 
Conser/ation,  and  Trade  Act  of  1990 
(Pub.  L.  101-«24)  to  exempt  the 
evaluation  of  warehousing  and 
distribution  systems  for  some  smaller 
programs  (such  as  the  Food  Distribution 
Pn^ram  on  Indian  Reservations),  to 


partially  exempt  evaluations  for 
distributing  agencies  that  do  not  charge 
warehousing  and  distributing  fees  to 
recipient  agencies,  to  specify  the  costs 
to  recipient  agencies  in  State  systems 
that  are  to  be  compared  to  commercial 
systems,  and  to  postpone 
implementation  of  mandatory 
conversion  to  commercial  systems. 

Cost-Benefit  Analysia 

Section  3(0(1)  of  the  Act  requires  the 
Department  to  provide  for  a  systematic 
review  of  the  costs  and  benefits  of 
providing  commodities  of  the  kind  and 
quantity  suitable  to  the  needs  of 
recipient  agencies.  See  53  FR  12794. 
The  implementation  of  other 
requirements  of  the  Act  has  enhanced 
the  Department's  data  base  for  this  cost 
benefit  analysis.  The  Department  has 
determined  that  the  following  currently 
provide  for  a  systematic  review  by  FNS 
of  user  needs:  Annual  collection  of 
recipient  agency  commodity 
acceptability  reports,  field  testing, 
semiannual  meetings  with  members  of 
the  Food  Distribution  Advisory  Council, 
and  ongoing  analysis  of  complaints 
concerning  vendor  performance  to 
determine  if  specifications  for  a 
particular  product  are  in  need  of 
revision.  A  systematic  review  of  the  cost 
of  providing  the  commodities  to 
recipient  agencies  is  accomplished 
through  commodity  market  monitoring 
and  research  routinely  done  by  the 
Agricultural  Maiiceting  Service  (AMS) 
and  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  quarterly 
purchase  meetings  and  regular 
DepcrtiRsr.t  initiative  meetings 
involving  FNS,  AMS,  and  ASCS.  Thus, 
the  Department  has  determined  that 
additional  formalization  of  cost-benefit 
analysis  procedures  is  unnecessary. 

Testing  Commodities  for  Acceptability 

Section  3(g)  of  the  Act  requires 
ongoing  field  testing  of  presmit  and 
anticipated  commodity  and  product 
purchases  to  establish  product 
acceptability  with  program  participants. 

The  Departments  initial  plans  for 
implementing  this  requirement, 
discussed  in  the  notice  published  April 
19, 1988  (53  FR  12794),  included  the 
development  of  a  standard  field-test 
survey  form.  However,  preliminary 
work  in  this  area  revealed  that  this  is 
not  feasible.  The  Department  found  that 
in  order  to  be  useful,  questions  must  be 
tailored  to  the  specific  commodity  being 
tested.  Therefore,  the  Department  will 
be  developing  survey  questions  as  new 
commodities  become  available.  The 
field-testing  requirement  is  further 
satisfied  by  the  regulatory  requirements 
now  in  place  for  annual  collection  of 
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commodity  •ccepUbility  reports 
(§  2Sai3(k))  and  lor  tMdng  and 
monitafiag  and  piodiicto  by  tha 
distributiiig  and  radpient  agandc 
(§250.30(b«l)). 


7CFRPart240 

Aged.  Agricultural  commodities. 
Business  and  industry.  Pood  assistanoa 
programs.  Food  donations.  Fbod 
processing.  Grant  programs-social 
programs,  InlMats  and  childien.  Price 
support  programs.  Reporting  and 
recordlceeping  rsqpiirements.  School 
breakjEsst  and  lunch  programs.  Surplus 
agricultural  commoditiM.     : 

7CFFPart2S0 

Aged.  A^icultural  commodities, 
Business  and  industry.  Food  assistance 
programs.  Food  dooations.  Food 
processing,  Grant  programs-social 
programs,  InCmts  and  diildren.  Price 
support  prupams.  Reporting  and 
recordkeeping  requirements,  School 
breakfast  aad  famch  programs.  Surplus 
agri  cultural  comraoditiea. 

Accordin^y,  7  CFR  Parts  240  and  250 
are  amended  to  read  as  follows: 

PART  a40-CASH  IN  UEU  OF 
DONATED  FOODS 

1.  The  authority  citation  Cor  part  240 
is  revised  to  read  as  follows: 

Aalhwftjr:  42  U.S.C.  812c  note.  17S1.  tTSS. 
1762a.  176S.  176a.  1779. 

2.  In  §  240.1.  paragraphs  (c)  and  (f)  are 
revised  to  read  as  fellows: 


I240L1 


number  of  lunches  sarved  by  scboola  in 
each  State  with  the  number  served  in 
the  preceding  school  vmt  and.  based  on 
such  reconciliation,  mall  increase  or 
reduce  subsequent  cxMnmodity 
assistance  or  cash  in  Heu  thereof 
provided  to  eedi  State. 

(f)  Sections  17(hXl)  (B)  and  (C)  of  the 
Act  provide  that  the  valne  of 
commodities,  or  cash  in  lieu  thereof, 
donated  to  States  for  use  in 
nonresideotial  child  or  aduk  care 
institutions  participating  in  the  Child 
and  Aduh  Care  Food  Program  (7  CFR 
part  226)  far  any  school  year  shall  be, 
at  a  minimum,  the  amount  obtained  by 
multiplying  the  number  of  lumdies  and 
suppen  served  during  the  preceding 
school  year  by  the  rate  establi^ed  for 
limches  for  that  school  year  under 
section  6(e)  of  the  Act  At  the  end  of 
each  school  year.  FNS  shall  reconcile 
the  number  of  lunches  and  suppers 
served  in  participating  institutions  in 
each  State  during  such  school  year  with 
the  numbw  of  lunches  and  suppen 
served  in  the  preceding  school  year  and. 
based  on  such  reconciliation,  shall 
increase  or  reduce  subsequent 
commodity  assistance  or  cash  in  lieu  of 
commodities  provided  to  each  State. 


1240.31    (AMtended] 

3.  bi  §  240.3,  peragraph  (b)  is 
amended  by  removing  the  words 
"during  that  school  year". 

4.  In  §  240.4.  the  sectioo  heading  and 
the  first  two  sentences  in  paragraph  (a) 
are  revised  to  read  as  follows: 
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id  Section  6(a)M)  of  tha  Act  requires: 

(1)  That  far  each  school  year,  the  total 
conunodity  assistance,  or  cash  in  lieu 
thereof,  available  to  each  State  for  the 
National  School  Lunch  Program  shall  be 
the  amount  obtained  by  multiplying  the 
national  average  value  of  donated  foods, 
described  in  paragraph  (cK2)  of  this 
section,  by  the  number  of  lunches 
served  in  that  State  in  the  preceding 
school  year,  and 

(2)  That  the  national  average  value  of 
foods  donated  to  schools  participating 
in  the  National  School  Lunch  Program, 
or  cash  payments  made  in  lieu  thereof, 
shall  be  11  cents,  adjusted  on  July  1, 
1982.  and  each  July  1  thereafter  to 
-reflect  changes  in  the  Price  Index  for 
Food  Used  in  Schools  and  Institutions. 
Section  6(e)(1)  further  requires  diat  not 
less  than  75  percent  of  the  assistance 
under  that  section  shall  be  hi  the  form 
of  donated  foods  for  the  National  School 
Lunch  Program.  After  the  end  of  each 
school  year.  FNS  shall  reconcile  tiie 
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5.  Section  240.6  ia  amended  by 
adding  the  Mlowing  words  before  the 
period  at  the  end  of  the  section:  ", 
except  that  the  amount  may  be  bcned  on 
the  numbOTof  meals  served  in  the 
current  adraol  year,  rather  thrni  on  the 
number  of  ma^  served  in  the 
preceding  adiool  year  with  a  subsequent 
recondliatioa." 

PART  250--OONATiON  OF  FOODS 
FOR  USE  MTHE  UNITB) STATES.  fTB 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  5  U.&C  301;  7  U.S.C  612  note. 
612c,  612c  note.  1431, 1431b.  1431(e),  1431 
note.  1446a-l,  ItSO:  15  U.S.C  713c:  22 
U.S.C  1922;  42  US.C.  1751, 1755, 1758, 
1760. 1761. 1762a.  1766.  3030a,  5179,  518a 

2.  Section  250.3  is  amended  by: 

a.  Removing  the  definition  of  "Food 
products  produced  in  die  U.S";  and 

b.  Revising  die  definition  of 
"Nonresidential  ddld  care  institution" 
to  read  as  follows: 

f  2dUJi    DafMdona. 


(a)  For  each  school  year  any  State 
agency  may,  upon  application  to  FNS 
prior  to  the  beginning  of  the  acfaool  year, 
elect  to  reoaiva  cash  in  lieu  of  donated 
foods  for  use  in  nonresidential  child 
care  or  aduh  care  institutions 
participating  in  the  Child  and  Aduh 
Care  Food  Program.  FNS  shall  pay  each 
State  agenczy  inakiog  such  election,  et  a 
minimum,  an  amount  calculated  by 
muhiplying  the  number  of  lunches  and 
suppers  served  in  the  State's 
nonresidential  child  and  adult  care 
institutions  which  meet  the  meal 
pattern  requirements  prescribed  in  the 
regulations  for  the  Child  md  Adult  Care 
Food  Program  under  part  226  of  this 
chapter  by  the  national  average  vahie  of 
donated  food  prescribed  in  section 
6(eKl)oftheAct.  •  •  • 


Nonresidential  child  or  aduH  care 
institution  means  any  child  or  aduh  care 
institution  (as  defined  in  part  226  of  this 
chapter)  whidi  partidpatea  in  the  Child 
and  Adult  Care  Food  Program 
authorized  under  section  17  of  the 
National  SdKtol  Lunch  Act,  as  amended 
(42  U.S.C  1766). 

3.  In  §250.13.  paragraphs  (a),  (g)  and 
(k)  are  revised  to  read  as  follows: 

|2Sai3    DiatrfcMtlon  and  control  of 

(a)  AvaHiAiHty  and  use  of  donated 
foods-AD  General,  (i)  Donated  foods 
shall  be  available  only  for  distribution 
and  use  in  accordance  with  the 
provisions  of  this  part  aid,  with  respect 
to  distribution  to  households  on  all  or 
part  of  an  Indian  reservation,  of  parts 
253  and  254  of  this  diapter. 

(ii)  Donated  foods  shall  not  be  sold, 
exchanged  or  other%vise  disposed  of 
without  tha  approval  of  the  Department. 

(iii)  Donated  foods  \diich  are 
provided  as  part  of  an  approved  food 
package  or  authorized  level  of  assistance 
may  be  transferrsd  between  like 
recipient  agendas  only  with  prior 
authorization  of  the  distributing  agency. 
Donated  foods  which  are  provided  in 
addition  to  the  State's  authorized  level 
of  assistanoa  may  be  transferred 
between  radpient  agendas  which  are 
eligible  to  receive  such  foods  with  the 
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prior  authorization  of  the  distributing 
agency.  However,  the  transfer  of 
donated  foods  between  unlike  recipient 
agencies  (e.g.,  from  schools  to  charitable 
institutions),  which  have  been  provided 
as  part  of  an  approved  food  package  or 
authorized  level  of  assistance,  must  be 
approved  by  the  appropriate  FNSRO. 

fiv)  Food  donated  under  section  32  of 
Public  Law  74-320  [7  U.S.C.  612c)  may 
also  be  tfansfetred  by  recipient  agencies 
to  emergency  feeding  organizations 
which  are  distributing  donated.foods 
under  part  251  of  this  chapter.  A 
transfw  between  recipient  agencies  and 
emergency  feeding  organizations  may  be 
made  only  %vith  the  prior  approval  of 
the  distributing  agency  and  the  State 
agency  resptmsible  for  administering 
TEFAP. 

(v)  All  transfers  of  donated  foods  shall 
be  documented.  Such  documentation 
shall  be  maintained  in  accordance  with 
the  recordkeeping  requirements  in 
§§  250.16  and  251.10(a)  of  this  chapter. 

(2)  QuantUies.  (i)  The  quantity  of 
donated  foods  to  be  made  available  for 
donation  under  this  part  shall  be 
determined  in  acoordance  with  the 
pertinent  legislation  and  the  program 
obligations  of  the  Department,  and  shall 
be  such  as  can  be  effectively  distributed 
to  forther  the  objectives  of  Uie  pertinent 
legislatian. 

(ii)  Donated  foods  shall  be  requested 
and  distributed  only  in  quantities  which 
can  be  consumed  without  waste  in 
providing  food  assistance  for  persons 
eligible  under  this  part  Distributing 
agencies  AaW  impose  similar 
restrictifms  on  recipient  agencies. 

(3)  Minimum  donations.  Foods  shall 
be  donated  imly  in  such  quantities  as 
will  protect  the  lower  truck  load  freight 
rate,  except  m  the  Department 
determines  to  be  in  the  best  interest  of 
theDranam. 

(4)  AmocoUoos.  As  foods  become 
available  for  donation.  FNS  shall  notify 
distributing  agencies  regarding  the 
donated  foods,  the  class  or  classes  of 
recipient  agencies  or  recipients  eligible 
to  receive  them,  and  any  special  terms 
and  conditions  of  donation  and 
distribution  which  attach  to  a  particular 
donated  food,  in  addition  to  the  general 
terms  and  conditions  set  forth  herein. 

When  a  commodity  is  available  ia 
limited  quantities,  the  Department  shall 
allocate  such  commodities  among  the 
States  using  allocation  percentages 
which  are  based  on  appropriate 
participation  data  for  the  program 
designated  to  receive  the  commodity. 

{5}  Cowmodity  value.  Distributing 
agencies  shall  establish  a  value  for  each 
commodity  for  school  food  authorities 
and  nonresidential  child  and  adult  care 
institutions  for  purposes  of  oflering  and 


crediting  tech  recipient  agency  with  the 
correct  amount  of  commodities  to  fulfill 
planned  commodity  assistance  levels 
(i.e.,  volume  of  oommoditias  expected  to 
be  needed  in  order  to  meet  the 
anticipated  assistanoa  at  the  local  level, 
as  determined  by  the  distributing 
agmcy).  Each  commoditT  value  shall  be 
used  consistently  throuyiout  the  State 
to  value  commodities.  The  distributing 
agencies  shall  document  and  maintain 
on  file  for  FNS  review  the  method  used 
to  determine  commodity  values. 
Distributing  agencies  sludl  notify 
recipient  agencies  of  the  cost-per-pound 
used  to  value  commodities  at  the  time 
a  commodity  is  offered  to  recipient 
agencies.  If  the  cost  used  to  credit  a 
commodity  diffns  from  the  cost  used  to 
ofifer  a  commodity,  distributing  agencies 
shall  also  advise  recipient  agencies  of 
the  cost  used  to  credit  a  commodity.  To 
value  a  commodity  oHiered  to  a  recipient 
agency  and  to  credit  a  commodity 
towrards  a  recipient  agmcy's  planned 
commodity  assistance  level,  distributing 
agencies  shall  use  one  of  the  following: 
llie  actual  cost-per-pound  data  used  to 
charge  a  State's  commodity  entitlement; 
the  estimated  cost-per-pound  data 
provided  by  the  Department:  or  the 
USDA  commodity  file  cost  as  of  a 
specified  date.  Actiial  cost  data  shall  be 
defined  as  the  cost-per-pound  for  an 
individual  commoc^ty  f:hargBd  to  a 
State's  entitlement  on  the  Entitlement 
Food  Order  Report,  whidi  is  based  on 
the  USDA  purdiase  cost  Estimated  cost 
data  shall  be  defined  as  the  coat 
provided  by  USDA  on  ctmunodity 
survey  memoranda.  The  USDA 
commodity  fife  coat  shall  be  defined  as 
the  cost  th^  is  listed  for  a  commodity 
as  of  a  date  specified  by  the  distributing 
agency. 

(6)  Announcement  and  delivery  of 
commodities.  The  Department  shall 
make  every  reasonable  effort  to  arrange 
commodity  deliveries  based  on 
information  obtained  from  distributing 
agencies.  However,  the  Department 
shall  not  be  held  fiscally  responsible  for 
any  delay  in  delivering  or  fat 
nondelivery  of  donated  foods  due  to  any 
cause.  Distributing  agencies  shall 
maintain  monthly  distribution 
schedules  which  provide  fru*  equitable 
and  reliable  deliveries  to  recipient 
agencies,  recognize  local  hours  of 
operation,  holidays  and  vacations  and, 
v^enever  possible,  other  special  needs 
of  recipient  agencies.  Upon  request  by 
the  recipient  agency,  the  distributing 
agency  may  make  deliveries  less 
frequent  than  monthly  when  the 
distributing  agency  determines  that 
monthly  service  is  not  cost  effiactive, 
due  to  distance  or  the  size  of  a  food 


order,  or  other  necaasary  reasons,  sudi 
as  seasonal  school  closures.  Distributing 
agencies  shall  notify  recipient  agmdas 
of: 

(i)  General  USDA  purchase 
informatian  at  feast  quartariy; 

(ii)  Antidpeted  State  delivery 
sdiedufes  at  least  quarterly,  including 
the  typea  and  quaittitias  of  oominodities 
avaifeofe;  and 

(ill)  Changes  in  delivery  ediedutoe 
when  such  changes  affed  the  redpient 
agency. 

(7)  Demonstrations  and  tests. 
Notwithstanding  any  other  provision  of 
this  part,  a  quantity  of  any  food  donated 
for  use  by  any  redpient  agency  or 
redpient  may  be  transferred  by  the 
distributing  agency  or  by  the  redpient 
agency  to  bona  fide  experimental  or 
testing  agendes.  or  for  use  in 
worktops,  or  for  demonstrations  or 
tests  relating  to  the  utilization  of  such 
donated  food  by  the  redpient  agency  or 
redpient.  No  sudi  transrar  by  any 
redpient  agency  shall  be  made  without 
the  approval  of  the  appropriate 
distributing  agency. 

(g)  Replacement  of  damaged 
commodities.  (1)  The  Department  shall 
replace  donated  foods  received  by 
distributing  or  redpient  agendes  when: 

(i)  The  distributing  agency  documents 
that  the  donated  foods  were  stale, 
spoiled,  out  of  condition  or  not  in 
compliance  Mrith  USDA  spedfications  at 
the  time  they  were  delivered  by  the 
Department; 

(ii)  The  donated  foods  have  been 
provided  as  part  of  the  State's 
authorized  level  of  assistance 
(entitlement)  as  estabUshed  by  law;  or, 
when  the  donated  foods  have  been 
provided  in  addition  to  the  State's 
entitlement,  but  the  total  amount  of  the 
spedfic  donated  food  Mrhich  the 
distributing  agency  can  order  is  limited 
by  the  Department; 

(iii)  The  loss  is  reported  to  the  FNSRO 
within  three  months  of  the  date  the 
donated  foods  were  received  in  the 
State,  except  that  for  canned 
commodities  the  reporting  deadline 
shall  be  six  months  after  receipt: 

(iv)  A  signed  cxmsignee  receipt  or 
acceptabfe  written  documentation  of 
delivery  is  submitted  to  the  FNSRO,  and 

(v)  At  the  request  of  the  Department, 
the  produd  has  been  reinspected  and 
has  been  determined  to  be  stafe.  spoiled, 
out  of  condition  or  not  in  compliance 
with  USDA  spedfications. 

(2)  In  instances  in  which  a  redpient 
agency  seeks  replacement  of  donated 
foods,  the  recipient  agency  shall  submit 
the  informatior  tisted  above  to  its 
distributing  agency.  The  distributing 
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agency  shall  promptly  submit  the 
information  to  the  FNSRO. 

(3)  Replacement  by  the  vendor  shall 
be  made  with  either  the  same  or  similar 
food  agreed  to  by  the  Department. 
Physical  replacement  shall  be  on  a  per- 
pound  or  per-case  basis.  In  rare 
instances,  and  only  with  the  approval  of 
the  Depaitment,  distributing  agency  and 
recipient  agency,  vendor  replacement 
will  be  made  %vith  a  cash  pa3rment  to  the 
recipient  or  distributing  agency.  Any 
such  cash  payments  shall  be  used  to 
purchase  replacement  commodities 
which  are  the  same  or  similar  to  the 
original  commodities.  Cash  payments 
shall  be  made  on  the  basis  of  the  dollar 
value  established  by  the  Department  of 
the  donated  food  at  the  time  the  product 
was  delivered  or  the  cost  to  the 
Department  for  replacement,  whichever 
is  higher. 

(4)  Replacement  by  the  Department 
shall  be  with  either  the  same  or  similar 
food  or  by  crediting  the  State's 
entitlement  or  cap.  Physical 
replacement  shall  be  on  a  per-pound  or 
per-case  basis.  Entitlement  or  cap 
crediting  shall  be  equal  to  the  dollar 
value  or  the  number  of  pounds  which 
was  deducted  from  the  State's 
entitlement  or  cap  for  that  shipment. 
The  Department  shall  arrange  for 
delivery  of  the  replacement  donated 
foods  when  the  quantities  to  be 
delivered  are  suradent  to  make  it  cost 
effective.  Once  the  Department  has 
replaced  the  donated  foods,  the 
distributing  agency  shall  make 
arrangements  for  providing  replacement 
donated  foods  to  the  recipient  agency 
which  incurred  the  loss. 

(5)  In  instances  in  which  it  is 
determined  that  the  donated  foods  were 
in  good  condition  at  the  time  they  were 
delivered  by  the  Department,  the  cost  of 
the  reinspection  shall  be  borne  by  the 
distributing  agency  and  the  distributing 
agency  shall  follow  the  claims 
procedures  contained  in  §  250. 15(c)  of 
this  part  and  FNS  Instruction  410-1, 
Non-Audit  Qaims— FNS  Distribution 
Program. 
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(k)  Commodity  acceptability  reports. 
To  ensiue  that  the  Department  is  kept 
apprised  of  the  commodities  and 
packaging  that  are  preferred  by 
recipients  and  participating  agencies, 
information  shall  be  collected  as 
follows: 

(1)  Information  collection. 
Distributing  agencies  shall  obtain 
information  from  recipient  agencies 
which  reflects: 

(i)  The  types  and  forms  of  donated 
foods  that  are  most  useful  to  recipients: 

(ii)  Commodity  specification 
recommendations;  and 


(ill)  Requests  for  options  regarding 
package  sixes  and  forms  of 
commodities. 

(2)  Samples  and  representation.  The 
distributing  agency  snail  collect 
information  from  recipient  agencies 
from  each  of  the  following  program 
categories:  The  National  Sdiool  Lunch 
Pro-am.  the  Child  and  Aduh  Care  Food 
Program,  the  Summer  Food  Service 
Pro-am,  the  Nutrition  Program  for  the 
Elderly,  the  Commodity  Supplemental 
Food  Program,  charitable  institutions, 
summer  camps,  the  Food  Distribution 
Program  on  Indian  Reservations,  aAd  the 
Emergency  Food  Assistance  Program.  At 
a  minimum,  distributing  agencies  shall 
obtain  this  infonnatioo  frcHm  a  sample  of 
at  least  10  percent  or  100  recipient 
agencies  in  each  program  category, 
whichever  is  less.  To  ensure  that  the 
sample  is  representative  of  all  recipient 
agencies,  distributing  agencies  shall 
consider  the  size  and  geographic 
location  of  all  recipient  agencies  vdthin 
the  State  and  alternate  among  them  so 
that  over  time  each  recipient  agency  is 
provided  an  opportunity  to  express  its 
views.  Distributing  agencies  are 
encouraged  to  extract  information 
regarding  commodity  acceptability  frtim 
allavailable sources,  including,  for 
example.  State  Food  Distribution 
Advisory  Coimdl  Reports. 

(3)  Timeframes  for  submission. 
Distributing  agencies  shall  submit 
commodity  acceptability  reports  to  the 
appropriate  FNSRO  annually  as 
requested  on  Form  FNS-663.  Reports 
for  summer  camps  and  the  Summer 
Food  Service  Programs  shall  be 
submitted  by  November  30th  of  each 
year;  all  other  reports  shall  be  submitted 
by  April  30th  of  each  year. 

4.  m  §  250.23,  paragraph  (a)  is  revised 
to  read  as  follows: 

125023    Buy  American. 

(a)  Purchase  requirements.  When 
purchasing  food  products  with  Federal 
funds,  whenever  possible,  redpient 
agendes  shall  purchase  only  food 
products  that  are  produced  in  the 
United  States  (U.S.).  Food  products 
produced  in  the  U.S.  means: 

(1)  An  unmanufactured  food  product 
produced  in  the  U.S.;  or 

(2)  A  food  product  that  is 
manufactiued  in  the  U.S. 


5.  In  §  250.30  a  new  sentence  is  added 
to  the  end  of  paragraph  (b)(1)  to  read  as 
follows: 

125030    State  proceeeing  of  donated 


(b)  Permissible  contractual 
arrangements.  (1)  *  *  *  Distributing 


agencies  may  exempt  end  products  6t>m 
testing  if  they  have  been  used 
previously,  have  been  determined  by 
the  distributing  agency  to  be  acceptable 
by  redpient  agendes,  and  have  had  no 
changes  in  spedfications. 

6.  In  §  250.48,  par^raphs  (b)(1)  and 
(c)  are  revised  to  read  as  follows: 

I2S04S    School  food  authorMea  and 
eommodlty  schoda. 

(b)  Quantities  and  Value  of  Donated 
Foods — (1)  Quantities.  Distribution  of 
donated  food  to  a  State  for  school  food 
authorities  shall  be  calculated  by 
multiplying  the  number  of  lunches 
served  in  the  preceding  school  year 
which  meet  the  mealpattem 
requirements  (reimbursable)  prescribed 
in  the  regulations  for  the  National 
School  Lunch  Program  under  part  210 
of  this  chapter,  by  the  national  average 
value  of  donated  food  as  described  in 
paragraph  (b)(2)  of  this  section.  The 
number  of  reimbursable  lunches  served 
shall  be  derived  from  the  monthly 
claims  submitted  by  school  food 
authorities  and  States  as  required  by 
regulations  for  the  National  School 
Lunch  Program  at  $  210.8  of  this 
chapter.  After  the  end  of  each  school 
year,  FNS  shall  recondle  the  number  of 
reimbursable  lunches  served  by  schools 
in  each  State  with  the  number  served  in 
the  preceding  school  year  and,  based  on 
such  recondliation,  shall  increase  or 
reduce  subsequent  commodity 
assistance  provided  to  each  State.  As 
early  as  practicable  each  school  year, 
but  not  later  than  September  1,  the 
estimated  number  of  lunches  served  in 
the  preceding  school  year  and  reouests 
for  adjustments  shall  be  providen  by  the 
administering  State  agency  or  the 
FNSRO  to  the  distributing  agency.  At 
the  discretion  of  FNS.  current  year 
adjustments  may  be  made  for  significant 
variations  in  the  number  of 
reimbursable  lunches  served.  Such 
current  year  adjustments  will  not  be 
routine  and  will  only  be  made  for 
unusual  problems  encountered  in  a 
State,  such  as  a  teachers'  strike  or  a 
disaster  that  necessitates  school  closures 
for  a  prolonged  period  of  time. 

(c)  Offering  the  per-meal  value  of 
donated  foods —  (1)  Commodity  offer 
value.  Distributing  agendes  shall  offer 
each  school  food  authority  no  less  than 
the  national  average  per-meal  value  of 
donated  foods  established  by  the 
Department  on  Jidy  1  of  each  year,  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  This  value  shall  be  referred  to 
as  the  commodity  offer  value.  The  total 
value  of  donated  foods  which  must  be 
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offered  to  Kiiool  food  authorities  shall 
be  calculated  by  multiplying  the  per- 
ineal value  of  (KKiated  foods  tiooes  the 
number  of  reimbunable  meals  served  by 
the  school  food  authority  during  the 
preceding  school  year,  or  by  another 
method  which  the  distributing  agency 
prefers  and  can  fustify  as  providing  Mch 
school  food  authority  an  equitable  share 
of  donated  food.  Distributing  agencies 
shell  communicate  to  school  fmxi 
authorities  and  FNS  regional  offices  the 
methods  used  to  establish  the 
commodi^  ofiar  value.  Distributing 
agencies  shall  document  commodity 
offering  and  refusals  in  order  to  verify 
that  the  per-meal  value  of  commodities 
was  offisred  to  all  school  food 
authorities. 

(2)  Ckunniodity  variety  off ereci 
Distributing  ageociea  shall  offer  and 
efficiently  deliver  to'  each  school  food 
authority  the  full  lange  of  all 
commodities  equitably  and  consistently 
to  the  extent  that  quantities  requested  or 
made  available  are  sufficient  to  make  a 
statewide  distributimi.  At  least 
annually,  distributing  agencies  shall 
develop  and  disseminate  to  school  food 
authorities  a  procedure  for  the 
allocation  of  commodities  when  the 
amount  received  from  the  Department  is 
not  sufficient  to  make  a  statewide 
distribution  to  all  school  food 
authorities. 

(3)  Bonus  commodities.  Bonus 
commodities  (i.e.,  commodities 
provided  in  addition  to  a  State's 
authorized  level  of  assistance]  offered 
shall  be  distinguished  from  entitlement 
commodities  (i.e..  commodities 
provided  as  part  of  an  authorized  Itivel 
of  assistanoa)  and  shall  not  be  included 
as  a  part  of  the  per^meal  value  of 
donated  foods  which  must  be  offered  to 
school  food  authorities. 


7.  In  §  250.49.  the  heading  of  the 
section  and  paragraph  (b)(1)  are  revised 
to  read  as  follows: 

care  Inalitiitiona. 


(b)  Quantities  and  value  of  donated 
foods— {1)  Quantities.  Distribution  of 
donated  food  to  a  State  for 
nonresidential  child  and  adult  care 
institutions  shall  be  calculated  by 
multiplying  the  number  of  lunches  and 
suppers  served  in  the  preceding  school 
year  which  meet  the  meal-pattera 
requirements  (reimbursable)  prescribed 
in  the  regulations  for  the  Child  and 
Adult  Cue  Food  Program  luider  part 
226  of  this  chapter  by  the  national 
average  value  of  donated  food  as 
described  in  paragraph  (b)(2)  of  this 
sectimi.  The  number  of  lunches  and 


suppers  served  shall  be  denvod^Arom  the 
monthly  claims  submitted  I 
participating  institutionrfs  required  by 
Child  and  ^ult  Care  food  Pribram 
regulations  at  $  226.11Tb)  of  this  chapter. 
After  the  end  of  the  ichool  year.  FNS 
shall  reconcile  the  number  of 
reimbursable  meaU  served  in  each  State 
with  the  numbepMrved  in  the 
preceding'Sdfool  year  and.  based  on 
suchpeCondliation,  shall  increase  or 
refhice  subsequent  commodity 
assistance  provided  to  each  State.  As 
early  as  practicable  each  year,  but  not 
later  than  September  1.  the  estimated 
number  of  lunches  and  suppers  served 
in  the  preceding  school  year  and 
requests  for  adjustments  shall  be 
provided  by  the  administering  State 
agency  or  the  FNSRO  to  the  distributing 
agency.  At  the  discretion  of  FNS, 
current  year  adjustments  may  be  made 
for  significant  variations  in  the  number 
of  meals  served.  Such  current  year 
adjustments  will  not  be  routine  and  will 
only  be  made  for  unusual  problems 
encotmtered  in  a  State,  such  as  a 
disaster  that  necessitates  institutional 
closures  for  a  prolonged  period  of  time. 

Dated:  )uly  12. 1993. 
EUenHut. 

Assistant  Secretary  for  Pood  and  Consumer 
Services. 

|FR  Doc.  93-17267  Filed  7-21-93;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  91-155-5] 

Mediterranean  Fruit  Fly,  flamoval  From 
the  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
commmits. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  from  the  list  of  quarantined 
areas  in  California  the  quarantined  area 
in  San  Diego  County.  We  have 
determined  that  the  Mediterranean  fruit 
fly  has  been  eradicated  from  this  area 
and  that  the  restrictions  are  no  longer 
necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated   . 
articles  from  this  area. 
DATES:  Inttirim  rule  effoctive  July  16, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  2D.  1993. 


AOOREtSEt:  Please  send  an  original  and 
three  a^ies  of  your  comments  to  Chiet 
Regulatory  Anal3rsis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrast  Road. 
Hyattsville.  MD  20782.  Please  sUte  that 
your  comments  refor  to  Docket  No.  91- 
155-5.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  tKilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  mronUkJWtH  CONTACT:  Mr. 

Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Operations, 
PPQ.  APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPI^MENTARY  MFORMATXM: 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks.     

The  regulations  in  7  CFR  301.78 
through  301.78-10  (referred  to  below  as  ° 
the  regulations)  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas  of  the  United  States.  In  a 
document  effective  on  November  5. 
1991.  and  published  in  the  Federal 
Register  on  November  13, 1991  (56  FR 
57573-57579,  Docket  No.  91-155).  %*e 
quarantined  the  Hancock  Park  area  of 
Los  Angeles  County.  CA.  In  an  interim 
rule  effective  on  September  10, 1992, 
and  published  in  the  Federal  Register 
on  September  15. 1992  (57  FR  42485- 
42486,  Docket  No.  91-155-2),  we 
amended  the  regulations  by  adding  a 
portion  of  Santa  Clara  County,  CA,  to 
the  list  of  quarantined  areas.  Also, 
effsctive  on  November  12, 1992.  and 
published  in  the  Federal  Register  on 
November  17, 1992  (57  FR  54166- 
54169,  Docket  No.  91-155-3),  we 
amended  the  r^ulations  by  expanding 
the  quarantined  area  in  Los  Angeles 
County.  CA,  to  include  other  portions  of 
Los  Angeles  County,  induding  Duarte, 
Griffith  I^aik,  Inglewood.  and  Pasadena. 
In  an  interim  rule  effective  January  19, 
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1993.  and  published  in  the  Federal 
Register  on  January  28. 1993  (58  FR 
6343-6346.  Docket  No.  91-1 5S-4).  we 
■mended  the  regulations  by  expanding 
the  previously  quarantined  area  in  Los 
Angeles  County,  and  including  a 
portion  of  Orange  County,  and  by 
adding  a  portion  of  San  Diego  County. 
CA,  to  the  list  of  quarantined  areas. 

Based  on  trapping  surveys  by 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  we  have  determined  that  the 
Medfly  has  been  eradicated  from  the 
quarantined  area  in  San  Diego  County, 
CA.  The  last  finding  of  the  Medfly 
thought  to  be  associated  with  the 
infestation  in  this  area  was  made  on 
November  11, 1992.  Since  then,  no 
evidence  of  infestation  has  been  found 
in  this  area.  We  have  determined  that 
the  Medfly  no  longer  exists  in  this  area, 
and  we  are  therefore  removing  it  from 
the  list  of  areas  in  $  301.78-3(c) 
quarantined  because  of  the 
Mediterranean  fruit  fly.  As  a  result  of 
this  action  there  are  no  longer  any 
quarantined  areas  in  San  Diego  County. 
Portions  of  l^s  Angeles.  Orange  and 
Santa  Clara  Counties  remain 
quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  op{>ortunity  for  public  comment. 
The  area  in  California  affected  by  this 
document  was  quarantined  due  to  the 
possibility  that  the  Mediterranean  fruit 
fly  could  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  and  the  continued 
quarantined  status  of  this  area  would 
impose  imnecessary  regulatory 
restrictions  on  the  public,  immediate 
action  is  warranted  to  remove 
restrictions  from  the  noninfested  areas. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  r\ile  as  a  result  of  the  comments. 


UMI 


Exacvthre  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Oceanside  area  of  San  Diego  County  in 
CaUfomia.  There  are  approximately  132 
small  entities  that  could  be  affected, 
including  40  retail/wholesale  fruit 
stands,  59  nurseries,  3  packers.  2 
farmers'  markets,  and  25  fruit  vendors. 
There  are  also  3  farms  totalling  2.7 
scros* 

The  effect  of  this  rule  on  these  entities 
should  be  insigniHcant  since  most  of 
these  small  entities  handle  regulated 
articles  primarily  for  local  intrastate 
movement,  not  interstate  movement, 
and  the  distribution  of  these  articles  was 
not  affected  by  the  regulatory  provisions 
we  are  removing. 

Many  of  these  entities  also  handle 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  conditions  in  the 
Mediterranean  fruit  fly  regulaticms  and 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual, 
incorporated  by  reference  in  the 
regulations,  allow  the  interstate 
movement  of  most  articles  without 
significant  added  costs.  These  small 
entities  comprise  less  than  1  percent  of 
the  total  number  of  similar  entities 
operating  in  the  State  of  California. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Exactttive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 


under  No.  10.025  and  is  subfact  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Exacutive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
prooaedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
ISOff;  161, 162,  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 

f301.7S-4    [Amended] 

2.  In  §  301.78-3,  paragraph  (c)  is 
amended  by  removing  the  entry  for  San 
Diego  County. 

Done  in  Washington,  DC,  this  16tb  day  of 
July  1993. 
Eagana  Braaslool. 

Assistant  Secretary,  Marketing  at\d  Inspection 
Services. 

(FR  Doc  93-17438  Piled  7-21-93;  8:45  am] 
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9CFRParta1afid2 
[Docket  No.  91-035-3] 
RIN0679-AA42 

Random  Sourca  Doga  and  Cats 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  \mder  the  Animal  Welfare 
Act  (Act)  to  require  that  dogs  and  cats 
acquired  by  pounds  and  shelters  owned 


SUPPLEMEN 
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and  operated  by  States,  counties,  and 
cities,  private  entities  established  for  the 

Eurpose  of  caring  for  animals,  such  as 
umane  societies  or  contract  pounds  or 
shelters,  and  research  facilities  licensed 
as  dealers  by  the  Uilited  States 
Department  of  Agriculture,  be  held  and 
cared  for  at  those  establishments  for  at 
least  5  days  before  being  provided  to  a 
dealer.  We  are  also  amending  the 
regulations  to  require  that  dealers 
provide  a  valid  certification  to  anyone 
acquiring  random  source  dogs  and  cats 
from  them.  These  amendments  are  being 
made  pursuant  to  the  most  recent 
amendment  of  the  Act.  The  amendment 
to  the  Act  was  enacted  to  prevent  the 
use  of  stolen  pets  in  research  and  to 

ttrovide  owners  the  opportiuiity  to 
ocate  their  animals. 
EFFECTIVE  DATE:  August  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  R.L  Crawford,  Acting  Assistant 
Deputy  Administrator,  Animal  Care, 
Regulatory  Enforcement  and  Animal 
Care,  APHIS.  USDA,  room  554,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4981. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Regulations  (the 
regulations)  are  contained  in  title  9  of 
the  Code  of  Federal  Regulations,  chapter 

1,  subchapter  A,  parts  1,  2,  and  3.  Part 

1  provides  definitions  of  the  terms  used 
in  parts  2  and  3.  Part  2  sets  forth  the 
administrative  and  institutional 
responsibilities  of  regulated  persons 
under  the  Animal  Welfare  Act  (7  U.S.C 
2131,  et  seq.)  (the  Act).  Part  3  provides 
specifications  for  the  humane  handling, 
care,  treatment,  and  transportation,  by 
regulated  persons,  of  animals  covered 
imder  the  Act. 

On  November  15, 1992,  we  published 
in  the  Federal  Register  (56  FR  57991- 
57994,  Docket  No.  91-035)  a  document 
nmposing  to  add  new  provisions  to  9 
CFR  part  2,  subpart  I,  regarding  the 
length  of  time  certain  pounds,  shelters, 
and  research  facilities  must  hold  dogs 
and  cats,  in  accordance  with  the  Act. 
We  also  proposed  to  add  to  9  CFR  part 

2,  subpart  I,  provisions  requiring 
certification  to  accompany  random 
source  dogs  and  cats  sold,  provided,  or 
made  available  by  dealers  to  any 
individual  or  entity. 

We  invited  comments  on  our 
proposed  rule,  requiring  that  they  be 
received  on  or  before  December  16, 
1991.  We  received  49  comments  by  that 
date.  The  commenters  included 
members  of  the  academic  and  research 
communities,  biological  supply 
companies,  municipal  animal  holding 
facilities,  humane  organizations,  and 


other  members  of  the  general  public.  A 
number  of  the  commenters  requested 
that  the  comment  period  be  extended. 
We  made  no  changes  to  the  comment 
period  based  on  these  requests.  We 
consider  the  30-day  comment  period 
provided  to  have  been  sufficient  time 
for  the  public  to  have  reviewed  and 
responded  to  the  proposed  rule. 

Of  the  commenters  that  addressed  the 
proposed  rule,  one  opposed  it  in 
general.  The  remainder  of  the 
commenters  recommended  specific 
changes  to  the  proposed  provisions.  We 
carefully  considered  all  comments,  and 
discuss  the  commenters' 
recommendations  below.  Based  on  the 
reasons  set  forth  in  the  proposal  and  in 
this  document,  we  are  adopting  the 
provisions  of  the  proposed  rule,  with 
the  changes  discussed  in  this  document. 

Holding  Period 

In  proposed  §  2.133  (a)(1)  through 
(a)(3),  we  proposed  that  any  dog  or  cat 
acquired  by  (1)  a  State,  county,  or  dty 
owned  and  operated  pound  or  shelter, 
(2)  a  private  entity  established  for  the 
purpose  of  caring  for  animals,  such  as 
a  humane  society,  or  other  organization 
that  is  under  contract  with  a  State, 
county,  or  city,  that  operates  as  a  poimd 
or  shelter,  and  that  releases  animals  on 
a  voluntary  basis,  or  (3)  a  research 
facility  which  is  licensed  by  the  United 
States  Department  of  Agriculture 
(USDA)  as  a  dealer,  must  be  held  and 

Erovided  care  for  at  least  5  full  days 
afore  being  sold  to  a  dealer.  We 
proposed  further  that  this  5-day  period 
would  not  include  the  day  of 
acquisition  or  time  in  transit. 
(Additionally,  the  day  of  disposition  is 
also  excluded  from  the  holding  period 
because  it  is  not  a  full  day.)  We 
proposed  that  this  holding  period  would 
include  a  Saturday,  in  order  to  provide 
owners  and  other  individuals  the 
opportunity  to  recover  or  adopt  such 
animals  on  a  weekend. 

A  number  of  commenters  expressed 
concern  that  the  5-day  holding  period 
would  significantly  raise  the  operating 
costs  of  shelters  that  are  not  currently 
holding  animals  for  that  length  of  time, 
and  that  these  costs  would  have  to  be 
passed  along  in  the  form  of  increased 
taxes  or  higher  prices  to  dealers.  In  the 
latter  case,  said  the  commenters,  the 
costs  would  then  be  passed  along  to 
colleges  and  imiversities  that  use  the 
animals  for  research.  One  commenter 
recommended  that  a  holding  period  of 
10  days  be  required. 

We  are  making  no  changes  based  on 
these  comments.  While  we  recognize 
that  the  rule  may  increase  costs  in  some 
cases,  the  statute  requires  the 
establishment  of  at  least  a  5-day  holding 


period.  The  intent  of  the  holding  period 
is  to  provide  a  reasonable  period  of  time 
for  a  dog  or  cat  to  be  either  recovered 
by  its  original  owner  or  adopted  by 
other  individuals  before  the  dog  or  cat 
is  provided  to  a  dealer.  We  continue  to 
consider  the  holding  period  required  by 
this  rule  to  be  consistent  with  that 
intent. 

Several  commenters  specifically 
supported  the  provision  that  the  holding 
period  include  a  Saturday.  One 
commenter  opposed  that  provision, 
stating  that  Congress  withdrew  that 
requirement  in  conference  before 
amending  the  Act.  We  are  making  no 
changes  based  on  this  comment. 
Although  a  Saturday  holding 
requirement  does  not  appear  in  the  Act, 
the  legislative  history  regarding  the 
amendment  to  the  Act  clearly  shows 
that  Congress  supported  the  concept  of 
holding  dogs  and  cats  over  a  Saturday. 
We  are  confident  that  such  a 
requirement  will  be,  in  many  cases,  a 
significant  aid  to  owners  attempting  to 
recover  lost  p)ets. 

A  number  of  commenters  stated  that 
if  the  intent  of  the  proposal  was  to  give 
owners  the  opportunity  to  recover  pets, 
then  the  5-day  holding  period  should  be 
extended  to  all  dogs  and  cats  at  pounds 
and  shelters,  not  just  to  those  sold  to 
dealers.  Some  of  these  commenters 
stated  that  the  number  of  dogs  and  cats 
sold  to  dealers  is  a  small  percentage  of 
the  total  number  of  dogs  and  cats  at 
pounds  and  shelters.  We  are  making  no 
changes  based  on  these  comments.  The 
statute  does  not  authorize  imposition  of 
such  requirements. 

A  number  of  commenters 
recommended  that  the  holding  period 
be  waived  in  cases  where  the  owner  of 
the  dog  or  cat  indicates  that  he  or  she 
allows  the  dog  or  cat  to  be  used  in 
research.  Several  commenters 
specifically  opposed  such  a  change  to 
the  proposal.  C5ne  of  these  commenters 
expressed  concern  that  such  a  provision 
would  result  in  dogs  and  cats  being 
fraudulently  identified,  unless  the 
individual  releasing  the  dog  or  cat  were 
to  show  verifiable  proof  of  ownership. 
We  are  making  no  changes  to  the 
regulations  based  on  these  comments. 
The  intent  of  the  5-day  holding  period, 
as  set  forth  in  the  Act,  is  both  to  enable 
dogs  and  cats  to  be  recovered  by  their 
owners  and  to  allow  dogs  and  cats  to  be 
adopted  by  other  individuals. 
Establishing  an  owner-option  waiver 
would  not  further  the  goal  of  allowing 
additional  time  for  adoption  of  dogs  and 
cats. 

A  number  of  comment  irs 
recommended  that  the  proposed 
holding  period  be  applied  only  to  live 
dogs  and  cats.  Many  of  these 
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conunenten  stated  that  dogs  and  cats 
authani20d  without  being  held  for  5 
days  would  likely  be  disposed  of 
through  other  means,  such  as  disposal  at 
landfills  or  incinerators.  The 
cominentera  expressed  concern  that  this 
would  reduce  the  supply  and  raise  the 
cost  of  dead  dogs  and  cats  used  for 
educational  purposes.  Upon 
consideration  of  theee  comments  and  of 
the  amendment's  provisions,  we  agree 
with  the  commenters.  The  purpoee  of 
the  amendment  is  to  |»ovide  p«t  o%mas 
a  greater  opportunity  to  recover  any  lost 
or  stolen  dogs  and  cats,  and  to  allow 
others  to  adopt  stray  dogs  and  cats.  The 
amendmrait  does  not  loquiie  pounds 
and  shelters  to  hold  dogs  snd  cats  before 
euthanizing  them.  No  purpose  would  be 
carved  by  precluding  pounds  and 
shelters  from  selling  or  otherwise 
disposing  of  euthanized  dogs  and  cats  to 
dealers.  Accordingly,  the  proposed 
regulations  are  modified  in  this  final 
rule  to  make  it  clear  that  they  apply 
only  to  live  dogs  and  cats. 

Mveral  commenters  requested  that 
language  be  added  to  the  proposed 
provisions  to  make  clear  that  the 
holding  period  would  apply  only  to 
dogs  and  cats  acquired  by  dealers,  and 
not  to  those  made  available  by  pounds 
and  shelters  directly  to  resiaarch 
facilities.  Another  commentar 
recommended  that  the  holding  period 
be  extended  to  include  any  dog  or  cat 
released  &om  a  pound  or  shelter, 
regardless  of  whether  it  is  sold  directly 
to  a  research  fecility.  We  are  making  no 
changes  besed  on  theee  comments.  The 
statute  clearly  states  that  the  holding 
period  applies  only  to  dogs  and  cats 
provided  to  dealers.  It  should  be  noted, 
however,  that  research  facilities  that  sell 
animals  (other  than  those  that  are 
government-operated)  must  be  licensed 
as  "dealers."  and  therefore  the  holding 
period  would  apply  in  sudi  cases. 

One  commenter  objected  to  the 
provision  that  the  holding  period  would 
exclude  the  time  a  dog  or  cat  spends  in 
transit,  stating  that  this  provision  would 
be  difficult  to  enforce.  We  do  not  agree. 
We  are  already  enfcHtdng  regulations  in 
9  CFR  part  2  that  require  dealers  and 
exhibitors  to  meet  owtain  holding 
periods,  and  these  holding  periods  are 
exclusive  of  time  dogs  and  cats  an  in 
transit.  We  have  not  found  it  difficult  to 
enforce  these  regulations. 

One  commenter  stated  that,  because 
of  their  functional  differences,  it  is 
misleading  to  include  pounds  and 
shelters  in  the  same  definition.  The 
commenter  recommended  that  separate 
definitions  be  developed  for  each  type 
of  facility.  We  are  making  no  changes 
based  on  this  comment.  Although  there 
may  be  differences  between  pounds  and 


shelters  in  other  contexts,  when  they 
engue  in  activities  subject  to  the 
r^^iutions  there  are  no  legally 
significant  differences. 

One  commenter  recommended  that 
language  be  inserted  into  the  proposed 
regulations  to  clarify  that  State  laws 
prohibiting  the  release  of  pound  and 
shelter  dogs  and  cats  would  not  be 
superseded.  We  are  making  no  changes 
bMed  on  this  comment  It  is  nowhere 
implied  in  the  proposed  regulations  that 
pounds  and  shelters  would  be  required 
to  release  dogs  and  cats  to  dealers. 

Clarification 

We  are  also  making  a  change  to  the 
regulations  as  proposed  to  clarify  which 
dogs  and  cats  are  subject  to  the  holding 
period.  In  socordanoe  with  the  statutory 
requirements,  the  certification 
requirements  in  proposed  §  2.133(b) 
apply  to  random  source  dogs  and  cats 
acquired  by  a  dealer  ht)m  any  person, 
poimd,  or  shelter.  However,  proposed 
§  2.133(a)  refers  only  to  entities 
"selling"  dogs  or  cats.  Therefore,  to 
eliminate  any  possible  confusion, 
proposed  §  2.133(a)  is  modified  in  this 
final  rule  to  provide  that  the  holding 
period  «vill  apply  to  dogs  and  cats  that 
are  sold  or  in  any  way  "provided"  to 
dealers  by  the  entities  described  in 
§  2.133(a). 

Certification 

In  our  proposed  rule,  we  also 
propoeed  to  establish  requirements  for 
certification  to  accompany  random 
source  dogs  and  cats  that  are  sold, 
provided,  or  otherwise  made  available 
by  dealers  to  any  individual  or  entity.  A 
number  of  commenters  recommended 
that  the  requirement  that  the  dealer 
certify  that  the  person,  pound,  or  shelter 
releesing  the  dog  or  cat  was  informed 
that  it  might  be  used  in  research  or 
education  be  changed  to  require  that  the 
notice  be  in  writing.  We  are  making  no 
changes  based  on  this  comment.  We 
consider  the  written  certification 
adequate  to  facilitate  our  enforcement  of 
theproposed  provisions. 

Tne  certification  as  proposed  would 
also  have  to  include  a  description  of  the 
dog  or  cat,  which  would  include  the 
following:  (1)  The  species,  breed,  w 
type;  (2)  the  sex;  (3)  the  date  of  birth  or, 
if  unknown,  the  approximate  age;  (4)  the 
color  and  any  distinctive  markings:  and 
(S)  the  official  USDA-approved 
identification  number  of  the  dog  or  cat. 
Several  commenters  recommended  that 
the  description  be  required  to  include 
additional  information,  including 
length,  height,  and  weight,  and,  far 
mbwd  breeds,  an  estimate  of  the 
dominant  breeds.  One  commenter 
recommended  that  the  regulations    ■ 


require  each  dog  or  cat  to  be 
photographed. 

We  agrae  that  mixed  breeds  could  be 
better  identified  if  an  estimate  were 
made  of  the  dominant  breeds  or  types. 
Therefore,  §  2.133(bM3Xi)  ••  proposed  is 
modified  in  this  final  rule  to  pnnride 
that,  for  mixed  breeds,  the  certification 
must  udicate  an  estimate  of  the  two 
dominant  breeds  or  types.  We  do  not 
agree  that  adding  length,  height,  and 
weight  would  aid  significantly  hi 
idmtiScation.  Except  in  infrequent 
situations,  a  dog  or  cat  identified  by  its 
breed  or  mix  will  Call  into  an 
identifiable  size  range,  and  the 
specificity  gained  by  actually  measuring 
them  would  not  justify  the  added 
burden  involved.  Weight  vrould  not 
necessarily  be  a  good  method  of 
identification,  because,  in  many  cases. 
strays  suffer  significantly  weight  loss. 
We  also  do  not  agree  that  remiiring  that 
each  dog  or  cat  be  photograpoed  would 
be  justifiable  or  necessary.  We  consider 
the  information  required  by  this  final 
rule  to  be  adequate  for  identification. 
The  significant  additicHial  cost  of 
photographing  each  dog  or  cat  would 
not  be  justified  by  any  additional 
specificity  the  photograph  might 
provide. 

Several  commenters  requested 
clarification  of  whether  the  certification 
requirements  would  apply  to  dogs  and 
cats  that  have  been  euthanized,  and 
objected  to  such  an  application.  One 
commenter  recommended  that,  if  the 
regulations  were  to  apply  to  dead 
animals,  it  be  provided  that  the 
certification  requiremrats  cease  with 
the  first  recipient  of  the  animals.  The 
commenters  expressed  concern  that 
applying  the  certification  requirements 
to  dead  animals  would  create  unvrieldy 
recordkeeping  requirements  for  catalog 
supply  houses,  which,  the  commenters 
stated,  would  have  to  maintain 
certification  records  on  specific  animals 
through  the  processing  cycle,  send  the 
specified  certification  records  to  the  end 
use  (schools),  and  require  return  of 
verification  of  receipt  of  such 
certification.  We  agree  with  these 
comments  and,  as  stated  above,  the 
regulations  as  proposed  are  modified  in 
this  final  rule  to  make  it  clear  that  they 
apply  only  to  live  dogs  and  cats. 

Section  2.133(b)(4)  ss  proposed 
provides  that  the  ceitifiration  that 
would  have  to  accompany  the  dog  or  cat 
must  contain  the  name  and  addrMS  of 
the  person,  pound,  or  shelter  from 
which  the  dog  or  cat  vras  acquired  by 
the  dealer.  Proposed  S  2.133(b)(5) 
provides,  additionally,  that  the 
certification  must  include  the  date  the 
dealer  acquired  the  dog  or  cat  One 
commenter  stated  that  these  proposed 
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provisions  are  in  conflict  with  current 
§  2.75(a)(4),  which  provides  that  the 
source  and  date  of  acquisition  of  a  dog 
or  cat  need  not  appear  on  the  copy  of 
the  record  that  must  accompany  the 
shipment  under  the  current  regulations. 
The  commenter  stated  that  the  propcwed 
regulations  create  a  similar  discrepancy 
under  ciirrent  §  2.35(e)  with  regard  to 
registered  research  fiaciiities  that  dispose 
of  dogs  and  cats  acquired  from  dealers 
to  any  other  facility. 

We  agree  that  this  apparent 
discrepancy  could  be  confusing.  The 
proposed  regulations  are  intended  to 
supplement  the  recordkeeping 
requirements  in  the  current  regulations 
in  situations  where  random  source  dogs 
and  cats  are  involved.  In  such  cases,  the 
proposed  regulations  would  supersede 
the  "freedom  from  disclosure" 
provisions  in  current  §§  2.75  and  2.35. 
Therefore,  we  are  amending  ciurent 
§§  2.75(a)(4)  and  2.35(e)  to  clarify  that 
the  provisions  in  those  sections  that 
state  that  the  date  and  source  of 
acquisition  of  dogs  and  cats  need  not 
appear  on  records  accompanying 
shipments  of  dogs  and  cats  are 
applicable  except  as  provided  in 
S  2.133. 

Section  2.133(b)(1)  as  proposed 
provides  that  the  certification  to 
accompany  the  dog  or  cat  must  include 
the  name,  address.  USDA  license 
nxunber,  and  signature  of  any  dealer 
providing  a  dog  or  cat  covered  by  the 
proposed  provisions  to  another  party. 
One  commenter  recommended  tnat  this 
identification  requirement  be  expanded 
to  include  the  vehicle  license  number 
and  State  of  the  individual  delivering 
the  dog  or  cat,  that  individual's  driver's 
license  and  State,  and  the  State  of  the 
individual.  The  commenter  stated  that, 
because  some  dealers  employ  many 
employees  and  subcontractors,  this 
additional  identification  would  be 
necessary  to  resolve  any  theft  problems. 
We  are  making  no  changes  based  on  this 
comment.  We  consider  the  information 
available  to  us  under  S  2.75  of  the 
current  regulations  ("Records:  Dealers 
and  exhibitors"),  and  in  the  regulations 
as  proposed,  to  be  sufficient  to  trace  the 
address  and  location  of  any  dealer 
supplying  dogs  or  cats. 

Section  2.133(g)  as  proposed  requires 
that,  in  instances  where  a  research 
facility  transfers  a  random  source  dog  or 
cat  acquired  from  a  dealer  to  another 
research  facility,  a  copy  of  the  required 
certification  must  accompany  the  dog  or 
cat  transferred.  Several  commenters 
requested  clarification  of  whether  the 
word  "transfers"  refers  to  an  actual 
change  of  ownership,  or  simply  to  a 
physical  transfer  of  the  dog  or  cat  for  the 
purpose  of  maintaining  it  in  a  different 


bdlity  for  part  of  a  study.  Another 
commenter  recommended  that  the 
regulations  specify  that,  in  the  case  of 
two  or  more  research  institutions 
transferring  dogs  or  cats  among 
themselves,  each  facility  must  maintain 
copies  of  the  certification.  The  word 
"transfers"  as  we  used  it  in  the  proposal 
was  intended  to  refer  to  change  of 
ownership.  If  no  change  of  ownership 
occurs,  the  records  maintained  by  the 
first  facility  will  be  sufficient  for 
identification  and  tracing  of  the  animal. 
We  are  therefore  amending  §  2.133(g),  as 
proposed,  to  read:  "In  instances  where 
a  research  facility  transfers  ownership  of 
a  live  random  source  dog  or  cat  acquired 
from  a  dealer  to  another  research 
facility,  a  copy  of  the  certification 
required  by  paragraph  (b)  of  this  section 
must  accompany  the  dog  or  cat 
transferred  *  '  *." 

Sections  2.133  (f)  and  (g)  as  proposed 
provide  that  research  facilities  must 
keep  copies  of  the  required  certification 
for  at  least  1  year  following  disposition 
of  the  animal.  One  commenter  stated 
that  this  period  is  not  consistent  with 
§  2.35(f)  of  the  current  regulations, 
which  requires  all  registered  research 
facilities  to  maintain  acquisition  and 
disposition  records  for  dogs  and  cats  for 
a  minimum  of  3  years.  We  agree  that  the 
record  retention  requirement  should  be 
consistent  and  should  be  3  years. 
Accordingly,  §  2.133(f)  as  proposed  is 
modified  in  this  final  rule  to  provide 
that  a  research  facility  that  acquires  any 
random  source  dog  or  cat  from  a  dealer 
shall  keep,  maintain,  and  make 
available  for  APHIS  inspection  a  copy  of 
the  required  certification  for  at  least  3 
years  following  disposition  of  the  dog  or 
cat  Also,  §  2.133(g)  as  proposed  is 
modified  in  this  final  rule  to  require  that 
research  facilities  that  obtain  ownership 
frt>m  another  research  facility  of  a 
random  source  dog  or  cat  acquired  from 
a  dealer  shall  keep,  maintain,  and  make 
available  for  APHIS  inspection  a  copy  of 
the  required  certification  for  at  least  3 
years  following  disposition  of  the  dog  or 
cat. 

Nonsubstantive  (Changes 

We  are  changing  the  references  to 
"the  Department"  in  the  rule  to  read 
"USDA."  This  change  will  make  the 
terminology  in  the  rule  consistent  with 
the  terminology  in  the  remainder  of  9 
CFR  part  2.  We  are  also  updating  the 
authority  citation  for  this  rule  to  reflect 
the  most  recent  amendments  to  the  act. 
Additionally,  we  are  making 
nonsubstantive  changes  for  purposes  of 
clarity. 


Public  Comments  on  the  Initial 
Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  we 
conducted  an  initial  regulatory 
flexibiUty  analysis  regarding -the 
proposed  rule,  and  we  encouraged 
comments  on  the  analysis.  We  received 
a  small  number  of  comments  regarding 
the  analysis. 

In  our  initial  regulatory  flexibility 
analysis,  we  assumed  an  average 
holding  p>eriod  of  3  days  for  dogs  and 
cats  at  pounds  and  shelters.  Several 
commenters  suggested  that  we  should 
have  assumed  alonger  average  holding 
period.  These  commenters  stated  that 
many  shelters  already  hold  dogs  and 
cats  for  5  or  more  days.  While  we  agree 
that  many  shelters  may  hold  dogs  and 
cats  for  periods  in  excess  of  3  days,  we 
nonetheless  believe  that  a  3-day  average 
is  a  reasonable  average  upon  which  to 
base  our  analysis. 

One  commenter  stated  that  our 
estimate  that  2,200  to  3.800  pounds  and 
shelters  in  the  United  States  sell  dogs 
and  cats  to  dealers  was  too  high, 
because  many  county  and  local  laws 
prohibit  the  sale  or  release  of  dogs  and 
cats  to  dealers.  We  agree  that,  in  many 
cases,  whether  dogs  and  cats  may  be 
released  to  dealers  is  determined  by  the 
laws  and  ordinances  of  local 
jurisdictions.  Because  of  this,  it  is 
impossible,  without  conducting  a  costly 
and  comprehensive  survey,  to 
determine  precisely  how  many  facilities 
do  release  dogs  and  cats  to  dealers.  That 
is  why  we  provided  such  a  wide  range 
in  our  estimate,  which  we  continue  to 
consider  a  reasonable  one  based  on  the 
information  available  to  us. 

One  commenter  stated  that  our 
estimated  numbers  of  dogs  and  cats  sold 
or  otherwise  provided  by  pounds  or 
shelters  to  dealers  (80,000  for  dogs  and 
50,000  for  cats)  were  to  high.  The 
estimates  we  provided  in  our  proposal 
were  based  on  data  frt)m  1985-1990. 
Trends  in  the  use  of  dogs  and  cats  in 
research  have  been  changing,  and  we 
agree  with  the  commenter  that  the  most 
recent  figures  available  show  a  decline 
frY>m  previous  years.  Therefore,  we  have 
revised  our  estimates  of  the  number  of 
dogs  and  cats  sold  or  provided  annually 
bom  pounds  and  shelters  to  67.000  dogs 
and  31,000  cats. 

One  commenter  felt  that  the  $7  figure 
we  used  as  the  cost  per  day  to  care  for 
each  dog  or  cat  was  to  high.  We  based 
this  figure  on  30  minutes  of  labor  and 
$1-53  worth  of  food,  cleaning  materials, 
and  water.  We  consider  it  to  be  a 
reasonable  cost  figure. 

Several  commenters  suggested  that 
shelters  are  generallv  full,  and  that,  in 
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order  to  hold  dogi  nd  caU  for  5  diys. 
additional  spaoa  and  cagm  would  ba 
iMOMtary  at  thaae  fadlitiaa.  Although 
wa  agraa  that  soma  pounda  and  shaners 
may  often  ba  nsad  to  capacity,  it  would 
ba  axtramaly  coatly  and  difficult  to 
detannina  how  much  poiuid  or  shelter 
capacity  it  utilised  on  a  daily  or  weakly 
basis  across  the  United  States.  The 
regulations  in  this  rule,  however,  do  not 
apply  to  all  dogs  and  cats  held  at 
pounds  or  shelters,  but  only  to  those 
provided  to  dealers.  Therefore,  pounds 
and  shelters  that  generally  operate  at 
capacity  would  have  to  add  space  only 
if  they  wanted  to  sell  dogs  and  cats  to 
dealers.  At  this  time,  we  have  no  way 
of  determining  how  many  dogs  and  cats 
will  be  provided  to  dealers  once  the 
provisi<His  in  this  rule  are  implemented. 

Several  commentars  questioned  the 
statement  in  the  initial  rsgalatory 
flexibility  analysis  that  the  increased 
costs  aridng  from  the  proposed 
regulation  would  be  borne  by  taxpayers. 
We  agree  that  this  statement  may  be  an 
oversimplification.  Increased  costs  faced 
by  pounds  and  shelters  as  a  result  of 
this  rule  will  need  to  be  riieorbed  by  the 
pound  (V  sheher  either  through:  (1) 
Increased  funding  from  either  private 
donations,  or  State,  county,  or  city 
fundk.  or  (2)  increased  income  from  the 
sale  of  eedi  dog  or  cat.  This  sts  lament 
is  included  in  the  regulatory  flexibiUty 
analysis  discussed  below. 

In  our  initial  regulatory  flexibility 
analysis,  we  stated  that  the  sales  of  dogs 
and  cats  btxa  pounds  and  shelters  are 
currently  prohibited  in  12  states.  One 
commenter  correctly  stated  that  a 
thirteenth  sUte,  West  Virginia,  also 
prohibits  such  sales,  and  we  have 
amended  our  analysis  accordingly. 

KfiacallaMOHS 


A  number  of  commenters  addressed 
issues  outside  the  scope  of  the  proposal. 
One  commenter  recommended  that  it  be 
required  that  owners  who  voluntarily 
deliver  a  dog  or  cat  to  a  pound  or  shelter 
be  informed  in  writing  if  that  facility 
might  transfer  the  animal  to  a  dealer  or 
research  facility.  One  commenter 
requested  that  the  definition  of  dealer  in 
9  CFR  part  1  be  amended  to  exclude  "a 
pound/sheher  municipally  owned  and 
operated  or  a  pound  or  shelter  operated 
under  contract  with  a  State,  county, 
dty.  (»*  other  jurisdiction."  One 
commenter  expressed  the  opinion  that  it 
is  essential  that  the  pet-owning  public 
have  free  access  to  animals  at  a  poimd 
or  shelter  during  regular  businoss  hours 
and  a  Saturday.  One  commenter 
recommended  that  we  consider  a  more 
permanent  form  of  identification  for 
dogs  and  cats  than  that  required  by  the 
current  regulations.  The  same 


ccmimenter  requested  that  we  iicanaa 
poimds  and  shelters  that  sail  animals  for 
research  or  education  purpoees  as 
"Class  B  dealers."  (We  are  already 
following  such  a  practice,  except  with 
regard  to  m\uiicipal  pounds  and 
shelters.)  One  commenter  recommended 
that  dealers  that  also  operate  pounds  or 
shelters  be  li^le  for  proper  care  of  the 
animals  present.  (Standards  for  such 
care  already  exist  in  9  CFR  part  3, 
subpart  A.)  One  commenter  requested 
that  AHIS  investigate  means  by  whidi 
the  perception  that  pets  are  widely  used 
in  resaarcn  could  be  corrected,  and  also 
that  APHIS  conduct  a  study  of  the 
effectiveness  and  impact  of  the 
proposed  rule,  once  implemented,  and 
present  it  to  Congress.  Although  we  are 
making  no  changes  based  on  these 
comments,  we  have  reviewed  them 
carefully,  and,  if  necessary,  will  take 
whatever  action  is  appropriate. 

Exacotrva  Order  12291  aad  Sagulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule  "  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  that  SlOO  million;  will 
not  cause  a  mafor  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Analysis 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  a  regulatory  flexibility 
analysis  regarding  the  potential  impact 
of  this  rule  on  small  entities.  This 
analysis  is  set  forth  below. 

Under  this  rule,  municipally  owned 
and  operated  pounds  and  shelters, 
humane  societies  and  contract  pounds 
or  shelters,  and  licensed  research 
facilities  that  provide  random  source 
dogs  and  cats  to  dealers  must  comply 
with  the  holding  period.  Sales  of  dogs 
and  cats  for  research  from  pounds  and 
shelters  are  currently  prohibited  in  the 
following  13  States:  Connecticut. 
Delaware.  Hawaii.  Maine.  Maryland, 
Massachusetts,  New  Hampshire.  New 
Jersey,  New  York.  Pennsylvania.  Rhode 
Island,  and  Vwmont.  and  yVesl  Virginia. 
Pounds  and  shelters  in  these  13  States 
would,  therefore,  be  unaffected  by  the 
proposed  regulations.  Individual 


shelters  in  the  remaining  37  States  and 
the  District  of  Columbia  that  choose  not 
to  make  such  sales  would  also  be 
unaflected.  Under  part  2,  subpart  C 
§  2.38(j)  of  the  Animal  Welfare 
regulations,  research  fadUties  are 
already  required  to  hold  for  5  full  days 
dogs  or  cats  that  they  acquire  from 
sources  other  than  dealers,  exhibitors 
and  exempt  parsons.  The  only  change 
from  the  current  regulations  in  this 
regard  would  be  the  addition  of  the 
requirement  that  the  dogs  and  cats  at 
licensed  research  facilities  be  held  over 
at  least  one  Saturday. 

The  total  numbw  of  pounds  and 
shelters  in  the  United  States  is 
estimated  by  the  Humane  Society  of  the 
United  States  to  be  between  3,000. 
5.000.  For  purpose  of  the  Regulatory 
Flexibihty  Act,  all  of  these  pounds  and 
shelters  would  be  considered  small.  For 
this  analysis,  it  was  assumed  that 
approximately  2.200  to  3.800  pounds 
and  shelters  in  the  United  States  may 
sell  dogs  and  cats  to  dealers.  It  is 
estimated  that  as  many  as  67,000  dogs 
and  31.000  cats  may  be  sold  or  provided 
to  dealers  from  these  pounds  and 
shelters  each  year.  These  2,200  to  3.800 
pounds  and  shelters  will  be  affected  by 
the  regulations.  The  extent  of  the  impact 
of  the  regulation  on  these  pounds  and 
shelters  will  depend  on  woethw  the 
pound  or  shelter  currently  holds  dogs 
and  cats  at  least  5  days,  including  a 
Saturday,  before  selling  them  to  a    - 
dealer. 

Holding  periods  for  pounds  and 
shelters  are  currently  prescribed  by 
State  or  local  governments  and  by 
shelter  operators.  While  it  was  known 
that  at  least  one  State.  Minnesota, 
requires  dogs  and  cats  to  be  held  for  5 
days  before  they  can  be  sold,  specific 
information  for  other  State  and  local 
governments  was  not  available.  A  3-day 
average  holding  period  was  assumed  for 
this  analysis,  llterefore.  this  regulation 
will  require  pounds  and  shelters  to  hold 
and  care  for  each  dog  or  cat,  on  average, 
for  an  additional  2  to  4  days,  in  order 
to  hold  each  dog  and  cat  for  5  days 
including  a  Saturday.  The  daily  cost  for 
labor  and  materials  to  feed,  water,  and 
clean  up  after  eech  dog  or  cat  was 
estimated  at  $7.  The  increased  cost  to 
each  affected  pound  or  dielter  for  each 
dog  or  cat  is.  therefore,  estimated  at 
approximately  $14  to  $28.  The 
increased  annual  cost  for  eadi  affiected 
shelter  is  estimated  at  approximately 
S370  to  $1,250. 

Some  of  the  pounds  or  shahars  that 
sell,  provide,  or  make  available  dogs  or 
cats  to  dealere  may  ciirrently  be 
operating  at  capacity.  The  holding 
reqiiirements  set  forth  in  this  rule  may 
result  in  these  poimds  and  shelters 
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adding  space  aad/OT  eaga*.  It  wae  aol 
possible  to  deteimine  bow  many 
pounds  or  shelters  might  be  affected  in 
this  manner  or  ta  estimate  the- cost  of 
this  impact. 

To  absorb  the  increased  costs 
reaultiiig  bam  tUs  tv3b,  {xninds  aod 
sheltefs.  OMBt  aidMr  iiKmaae  their 
funding  and/or  increaaa  ibait  incom* 
&om:  tlw  sals  of  aadi.  dog  or  cat 
Increased  funding  could  come  from 
increased  private  donations  or  increased 
monies  from  State,  county,  or  city 
finances.  Taxpayers  and  purchasers  of 
these  dog»and  cats  could  be  affectect. 

Under  this  rule,  any  dealer  sallnig, 
providing,  or  making  available  to  any 
person  a  raadmn  source  dog  or  cat  will 
be  required  to  provide  the  recipient  of 
the  dog  or  cat  witn  certain  certification, 
as  discussed  ni  the  supplementary 
infuiiiiatiun  or  din  document  under  the 
heading  "Certification."  These  proposed 
requirements  overlap  the  current 
provisions  of  pert  2  of  die  Animal 
WetfaroregufetioRS.  Under  the 
regufatieBr  prior  to  the  effective  date  of 
this  raio.  deaiiBra  am  already  required  to 
enclose  a  record  with  each  shipment  of 
any  dog  or  eat.  This  record  must  contain 
the  fcrilowiing; 

1.  The  nome-mid  address  of  the 
person  to  witora  »  dog  or  cat  was  sold 
or  given  and  dtat  person's  hcense  or 
registratiiM»  mmiber  if  he  or  she  is 
licensed  or  ragistopad  under  the  Act 

2.  The  official  USDA  tag  nornber  sr 
tattoo  asaigBedto  ftdcM  or  cat;  and 

3.  A  desrriptinn.  of  the  dog  or  caL 
Dealers  are- also  ciurently  required  to 

maintain  records  of  the  following 
information  foe  each  dog  or  cat: 

1.  The  name  and  address  of  the 
person  from  whom  a  dog  or  cat  was 
purchased  or  alhaiwias  acquired, 
whether  or  not  the  person  is  required  to 
be  licensed  or  registered  under  the  Act: 

2.  Th»USDA  license  or  registvatictt 
nuariwrefdio  person  if  he  or  she  is 
licenaed  or  registered  under  the  Act: 

3.  The  vaUde  license  number  and 
stBlB.  and  tfao  driver's  license  number 
and  Stata.  and  State  of  tlie  person,  if  he 
or  sb*  is  not  bcanaad  or  registered 
undbrtbs  Act; 

4.  The  date  a  dog  or  eat  was  acquired 
or  diroeaoA  oU.  mcludii^  by  authanasa: 

5.  Tna  method  of  transporlatioa, 
including  th«  name  of  the  initial  cairiar 
or  ialacmadiatfi  haadier  or,  if  a  privately 
owned  vahielo  is  used  to'tnanspert  a  deg 
or  cat.  the  name  of  the  owner  of  the 
pnvataiy  owned  vehicle;  and 

&  Tha  date  and  method  of  disposition 
of  a  do^orcat— e.g..  sale,  death, 
fnithanftfiia.  or  doBatioa. 

Because,  as  noted  above.,  the 
certification  aacyufamaDts  contained  in 
this  rule  axe  comprised  in  large  measure 


of  information  aheedy  required,  the 
reporting  requirements  of  this  regulation 
are  not  expected  to  mfmttmk  diMlMm,' 
cost. 

Executive  Order  TZ372 

This  program/actiivily  is  listed  in  the 
Catalog  ofi  Federal  DtHnastk  Aatistance 
under  No.  10.025  and  is.  subject  ta 
Executive  Order  12372^  which  requires 
intergDvemmental  consultatien  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  VJ. 

Executive  Order  12778 

This  final  nil*  has  been  reviewed 
under  ExscOtivB  Order  1277ft,  Civil 
Justice  Rafoxm.  h  is  not  intended  to 
have  retroactive  effect  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  firocedures  which  must 
be  exhausted  prior  to  a  judiciaf 
challenge  to  the  provisions  of  this  rule. 

Paperwock  Bedtution  Act 

la  accordance  with  section  3507  of 
the  Paperwork  traduction  Act  of  198G 
(44  U.S.C  chapter  35),  the  information 
coUection  provisions  that  are  included 
in  this  rule  have  been  approved  by  th» 
Office  of  Management  and  Budget 
(OMB)  and  have  been  given  0MB 
control  number  0579-0036. 

List  of  Subiacts 

9CFRPartt 

Animal  welfare,  Animal  housing. 
Dealers.  Exhibitors,  Research  facilities. 
Humane  animal  handling. 

9CFHPart2 

AdetfxatB  v«t«inacy  cate. 
Identification  of  aninials.  Institutianai 
animal:  care  and  use  committees. 
Licensing,  Miscellaaeous,  Records^ 
Registration. 

Accordingly,  9 CFR  parts  1  and  2  are 
amended  as  fellows: 

PART  1— DEFINmONOF  TEEUMS 

1.  The  authority  citation  Ibr  part  1  is 
amended  to  reed  as  ferflows; 

AutiHiiily.7  U.S.C.  2t3t-rT50;  7  CFR  2.17. 
2.51.  and  37t.2^ 

2.  Section  1.1  is  amended  by  adding, 
in  alphabetical  order,  a  definition  of 
"Pound  or  shelter"  to  read  as  foilowrs: 

fl.l    Oafinltlona. 

•        *        *        •        • 

Pound  or  shelter  means  a  facility  that 
accepts  and/or  seizes  animals  for  the 
purpose  of  caring  for  them,  placing 
them  through  adoption,  or  carrying  out 


law  enforcanent  whether  or  net  the 
bcility  is  operated  isr  profit. 

•  •  «k  •  • 

PART  >-AE6UtATI0MS 

3.  Th*  authedty  citation  far  part  2  is 
revised  to  read  as  ktUoww; 

Authority:  7  U  S.C.  2nT-2159;  7CrR  2.17. 
2.SXmixrL3^g^ 

4.  In  sobpvt  C  §  2JS(e>  is  amended 
by  towsing  the  fust  sentence  to  read  as 
follows: 

f  2.35    R*cacdkaapio9  raquiraaanta. 

(pI  Ooo  copy  of  the  tecoad  centaiaiag 
the  information  required  by  paca^aphs 
(b)  and  (c)  of  this  section  shall 
accompany  each  shipment  of  any  live 
dog  or  cat  sold  or  otherwise  dispoaad  of 
by  a  research  facility;  Pmvided, 
however.  That,  except  as  provided  ia. 
§2.133  of  this  part,  informatioa  that 
indicates  die  source  and  date  of 
acquisition  of  any  dog  or  cat  need  not 
appear  on  the  copy  of  th«  record 
accompanying  the  shipment 


5.  In  subpart  C,  %  2.38%  a  new 
paragraph  (k)(4)  is  added  to  read  as 
follows: 


12.38 


(k).*  •  • 

(4)  Each  reseaach  fietciUty  ^lall  comply 
with  the  regulatioas  sat  frnrth  in  §2  133 
of  subpart  I  of  this  part 

6.  In  subpart  C.  §  2.75(a)(4)  is 
amended  by  ravrsiag  the  second 
sentence  to  read  as  fnllnw*; 

§2.75    Recorda:  Dealera and  aKhibHora. 

(a)  •  •  * 

(4)  *   *  *  One  copy  ef  the  record 
contaming  the  iaformation  tequirad  by 
paragraph  (a)(1)  of  this  section  shall 
accompany  each  shipment  of  any  dog. or 
however,  that,  except  as  provided  in 
§  2.133(b)  of  this  part  foe  dealers, 
information  that  iodHcatss  the  soMrce 
and  date  of  acquisition  of  a  dog  sr  cat 
need  not  appear  on  the  copy  ot  the 
record  accompanying,  the  shipmanl 


7.  Part  2,  subpart  I,  is  amended  by 
adding  a  new  §2.137  to  raed  as  follows: 

12.133    Cartificatianlor  random  source 
dogsandcata. 

(a)  Each  of  the  entities  listed  in 
paragraphs  (a)(1)  through  (aK3)  of  this 
section  thai  acqotre  any  hve  dog  or  cat 
shall,  before  selling  or  providing  the  Uve 
dog  oc  cat  to  a  dealer,  bold  and  care'  foe 
the  dog  or  cat  for  a  period  of  not  less 
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than  5  full  days  after  acquiring  the 
animal,  not  including  the  date  of 
acquisitian  and  excluding  time  in 
transit  This  holding  period  shall 
include  at  least  one  Saturday.  The 
provisions  of  this  paragraph  apply  to: 

(1)  Each  pound  or  sheher  owned  and 
operated  by  a  State,  county,  or  dty: 

(2)  Each  private  po\ind  or  shelter 
established  for  the  purpose  of  caring  for 
animals,  such  as  a  humane  society,  or 
other  organization  that  is  under  contract 
with  a  State,  county,  or  dty.  that 
operates  as  a  pound  or  shelter,  and  that 
releases  animals  on  a  voluntary  basis; 
and 

(3)  Each  research  fisdlity  licensed  by 
USDA  as  a  dealer. 

(b)  A  deeler  shall  not  sell,  provide,  or 
make  available  to  any  person  a  live 
random  source  dog  or  cat  xmless  the 
dealer  provides  the  redpient  of  the  dog 
or  cat  with  certification  that  contains 
the  following  information: 

(1)  The  name,  address,  USDA  license 
number,  and  signature  of  the  dealer; 

(2)  The  name,  address,  USDA  license 
or  registration  ntmiber,  if  such  number 
exists,  and  signature  of  the  redpient  of 
the  dog  or  cat: 

(3)  A  description  of  each  dog  or  cat 
being  sold,  provided,  or  made  available 
that  shall  indude: 

(i)  The  spedes  and  breed  or  type  (for 
mixisd  breeds,  estimate  the  two 
dominant  breeds  or  types); 

(ii)  The  sex; 

(iii)  The  date  of  birth  or,  if  imknown, 
then  the  approximate  age; 

(iv)  The  color  and  any  distinctive 
markings;  and 

(v)  The  Official  USDA-approved 
identification  number  of  the  animal. 
However,  if  the  certification  is  attached 
to  a  certificate  provided  by  a  prior 
dealer  which  contains  the  required 
description,  then  (mly  the  offidal 
identification  numbms  are  required; 

(4)  The  name  and  address  ot  the 
person,  pound,  or  shelter  from  which 
the  dog  or  cat  was  acquired  by  the 
dealer,  and  an  assurance  that  the 
person,  pound,  or  shelter  was  notified 
that  the  cat  or  dog  might  be  used  for 
research  or  educational  purposes; 

(5)  The  date  the  dealer  acquired  the 
dog  or  cat  Cram  the  person,  pound,  or 
shelter  referred  to  in  paragraph  (b)(4)  of 
this  section;  and 

(6)  If  the  deeler  acquired  the  dog  or 
cat  from  a  pound  or  shelter,  a  signed 
statement  by  the  po\md  or  shelter  that 
it  met  the  requirements  of  paragraph  (a) 
of  this  section.  This  statement  must  at 
least  describe  the  animals  by  their 
official  USDA  identification  ntuibers.  It 
may  be  incorporated  within  the 
certification  if  the  dealer  makes  the 
certification  at  the  time  that  the  animals 


are  acquired  from  the  pound  or  shelter 
or  it  may  be  madevseparately  and 
attached  to  the  certification  later.  If 
made  separately,  it  must  indude  the 
same  information  describing  each 
animal  as  is  required  in  the  certification. 
A  photocopy  of  the  statement  will  be 
regirded  as  a  duplicate  originaL 

(c)  The  original  certification  required 
under  paragraph  (b)  of  this  section  shall 
accompany  the  shipment  of  a  live  dog 
or  cat  to  be  sold,  provided,  or  otherwise 
made  available  by  the  dealer. 

(d)  A  dealer  who  acquires  a  live  dog 
or  cat  from  another  dealer  must  obtain 
from  that  dealer  the  certification 
required  by  paragraph  (b)  of  this  section 
and  must  attach  that  certification 
(induding  any  previously  attached 
certification)  to  the  certification  which 
he  or  she  provides  pursuant  to 
paragraph  (b)  of  this  section  (a 
photocopy  of  the  original  certification 
will  be  deemed  a  duplicate  original  if 
the  dealer  does  not  dispose  of  all  of  the 
dogs  or  cats  in  a  single  transaction). 

(e)  A  dealer  who  completes,  provides, 
or  receives  s  certification  required 
under  paragraph  (b)  of  this  section  shall 
keep,  maintain,  and  make  available  for 
APHIS  inspection  a  copy  of  the 
certification  for  at  least  1  year  fbllovring 
disposition. 

(f)  A  research  fadlity  which  acquires 
any  live  random  so\nce  dog  or  cat  from 
a  dealer  must  obtain  the  certification 
required  under  paragraph  (b)  of  this 
section  and  shall  keep,  maintain,  and 
make  available  for  APHIS  inspection  the 
original  for  at  least  3  years  foUovring 
disposition. 

(g)  In  instances  where  a  research 
fadlity  transfers  ownership  of  a  live 
random  source  dog  or  cat  acquired  from 
a  dealer  to  another  research  fiidlity,  a 
copy  of  the  certification  required  by 
paragraph  (b)  of  this  section  must 
accompany  the  dog  or  cat  transferred. 
The  research  fadlity  to  which  the  dog 
or  cat  is  transferred  shall  keep, 
maintain,  and  make  available  for  APHIS 
inspection  the  copy  of  the  certification 
for  at  least  3  yeers  following  disposition. 

Done  in  Washington,  DC,  this  16th  day  of 
July  1993. 
Bagsai  Braaatool, 

Assistant  Secntary,  Marketing  and  Inspection 
Services. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30  and  35 
RIN  3150-AEM 

Prtpar*  Radlophann«c«utlc«l  Reagent 
rata  and  Eluta  Radiopharmacautlcal 
Qanaratora;  Uaa  of 
Radiopharmacauticala  for  Tharapy; 
Extanaion  of  Expiration  Data 

agency:  Nuclear  Regulatory 

Commission. 

ACnOM:  Final  rule:  Extension  of 

expiration  date. 

SUMMARY:  The  Nudear  Regulatory 
Commission  (NRC)  is  extending  the 
expiration  date  of  the  interim  &ial  rule 
related  to  the  preparation  and 
therapeutic  use  of  radiopharmaceuticals 
from  August  23, 1993,  to  December  31, 
1994.  The  action  allows  Ucensees  to 
continue  to  use  byproduct  material 
under  the  provisions  of  the  interim  final 
rule  until  Uie  NRC  completes  a  related 
rulemaking  to  address  broader  issues  for 
the  medical  use  of  byprodud  material 
(including  those  issues  addressed  by  the 
interim  final  rule).  The  NRC  expects 
that  this  broader  rule  would  be 
completed  and  issued  as  a  final  rule 
before  the  end  of  1994.  This  extension 
of  the  expiration  date  is  necessaiv  to 
maintain  the  relief  provided  by  the 
interim  final  rule. 
EFFECTIVE  DATE:  August  23. 1993. 
FOR  FURTHER  INFORMATION  OONTACT:  Dr. 

Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nudear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  (301)  492-3797. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  J\me  5, 1989.  the  American 
College  of  Nuclear  Physidans  (ACNP) 
and  the  Sodety  of  Nudear  Medicine 
(SNM)  submitted  a  petition  for 
rulemaking  (PRM-35-9),  requesting  the 
Commission  to  amend  its  regulations  to 
permit  licensed  nuclear  pharmadsts   . 
and  physicians  greater  flexibility  in  the 
preparation  and  use  of 
radiopharmaceuticals.  After  reviewing 
the  petition  and  consulting  with  the 
U.S.  Food  and  Drug  Administration 
(FDA),  the  NRC  determined  that  some 
issues  raised  in  the  petition  needed  to 
be  resolved  expeditiously. 

Subsequently,  on  August  23, 1990  (55 
FR  34513),  the  Commission  published 
an  interim  final  rule  in  the  Federal 
Register  to  allow  medical  \ise  licensees, 
under  certain  conditions  and 
limitations,  to  use  therapeutic 
radiopharmaceuticals  for  indications 
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and  methods  of  administntioa  oot 
listed  in  the  FDA-approved  package 
inserts.  In  adtUtiac.  the  interim  final 
rule  allows  medical  use  licensees  and 
comnwrcial  nuclear  phannacies  to 
depart  from  the  muiuiacturer's 
instructions  Cor  ptsparing  diagnostic 
radiopharmaceuticals  using 
radionuclide  generators  and  reagent 
kits,  proirided  that  the  licensees  follow 
the  directions  of  a  physician  authorized 
user.  The  NKC  amended  the  interim 
Rnal  ml«  to  eCnrinate  c«tain 
recordkeeping  requirennnls  related  to 
the  preparation  and  use  of 
radiopharmaceuticals  (57  FR  4556«. 
October  2, 1992).  The  interim  final  rule 
will  expire  on  August  23, 1993  unless 
it  is  extended. 

The  NitC  has  published  for  comment 
a  broader  proposed  rule  in  response  to 
PRM-35-9  (58  FR  33396,  ^me  17.  1993) 
that  would  resolve  the  issues  raised  in 
the  petition,  including  the  issiies 
addressed  by  the  intnim  final  mle.  The 
CommiMJoo  inlands  to  replace  the 
provisions  of  dw  interim  final  nrie  with 
the  proviaiaBS  of  this  broader  rule.  The 
NRC  expacts  that  this  broader  rule  will 
be  promulgated  and  eSective  befiora  the 
end  of  1994. 

The  Proposed  Role  and  Public 
Comment 

The  NRC  proposed  to  extend  the 
expiration  date  of  the  interim  final  rule 
from  August  23. 1993,  to  December  31, 
1994  (58  FR  26938.  May  6. 1993).  A  30- 
day  public  comment  period  expired  on 
June  7, 1993.  Comments  wot»  received 
from  three  respondents.  All  three 
commenters  supported,  without 
modifications,  the  proposed  extension 
of  the  expiration  date  of  the  interim 
fined  nde. 

Disonsiaa  of  &m  Final  Into 

Because  no  suggestions  were  made  to 
modify  the  proposed  rule,  the  regulatory 
text  in  the  &ia!  rule  is  the  same  as  the 
proposed  rule. 

SectkM  30.34    Team  and  Conditions  of 
Licenses 

ThaMlC  is  ext^Kiing  the  expiration 
date  in  poa^ph  (i)tl)  af  this  section 
fro»  August  23, 1993,  to  December  Si. 
1994.  This  axtSBsioD  is  necessary  to 
allow  coBBBatciat  aadaar  pharmacies  to 
continue  to  prepare  byproduct  matwial 
under  tha  mnviaions  of  the  interim  final 
rule  tmtil  tne  broader  rule  is  effective. 

Section  35  JOO    Usfof 
Radiophannaceuticals,  Generators,  and 
Reagent  Kits  for  Imagiag  and 
Localization  Studies 

The  NKC  is  Mtending  the  expiration 
date  in  paragraph  (c)(1)  of  this  section 


from  August  23. 1993.  to  December  31 . 
1994.  This  extension  is  necessary  to 
allow  medical  usa  licensees  to  continue 
to  use  byproduct  material  under  the 
provisions  of  tha  interim  final  rule  until 
the  broader  rule  is  effective. 

Section  35.300    Use  of 
Radiopharmaceuticals  for  Therapy 

The  ^BlC  is  Attending  the  expiration 
date  in  paragraph  (bKl)  of  this  section 
from  August  23, 1993,  to  December  31, 
1994.  Vais  extension  is  nBce8nr>-  to 
allow  medical  use  licensees  to  continue 
to  use  byproduct  material  under  the 
provisions  of  the  mterim  final  rule  until 
the  broader  rule  is  efSective. 

Also,  the  NRC  is  replacing  the  word 
"method"  with  the  ymrd  "methods"  in 
paragraph  (bMD  of  this  section  to  correct 
a  typographical  error. 

Environmental  Impact:  Categprical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
S1.22(cH2).  Therefore,  neither  an 
environmental  impact  statement  dot  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Rsdhictian  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  nimibars 
3150-0010  and  3150-0017. 

Regulatory  Analysis 

In  August  1990.  the  NRC 
implemented  an  Interim  Final  Rule 
allowing  licensees  to  depart  from  (a)  the 
manufacturer's  instructions  for 
preparing  diagnostic 
radiopharmaceuticals  and  (b)  the 
package  insert  instructions  regarding 
use  of  radiopharmaceuticals  for  therapy. 
The  effective  period  for  the  rule  is  from 
August  23.  1990.  to  August  23,  1993. 

ihe  NRC  is  extending  the  expiration 
date  from  August  23, 1993,  to  December 
31, 1994.  This  extension  allows 
licensees  to  continue  to  use  byproduct 
material  under  the  provisions  of  die 
interim  final  rule  until  tfieia  is  an 
effective  final  rule  in  a  related 
rulemaking  in  response  to  the  ACNP- 
SNM  petition  to  address  broader  issues 
for  the  medkal  use  of  byproduct 
material  dnduding  diose  issues 
addressed  by  the  interim  final  rule).  The 
NRC  expects  that  this  broader  rule 
would  be  completed  and  efCective  before 
the  end  of  1994.  This  extension  of  the 
expiration  date  is  necessary  to  continue 


the  relief  from  reetriirtions  provided  by 
the  interim  final  rule  until  tha  effisctiva 
date  of  the  broader  rule. 

The  alternative  to  this  extension  is  to 
maintain  the  existing  expiration  data. 
Under  this  alternative,  the  provisions  in 
the  interim  final  rule  would  expire  on 
August  23, 1993.  as  wouki  the  relief 
from  restrictions  provided  by  tha 
interim  final  rule. 

The  NRC  concludes  that  this 
extension  is  justifisd  to  continue  to 
allow  licensees  to  use  byproduct 
material  under  tha  provisions  of  tha 
interim  final  rule  until  the  broader  rrde 
is  effective. 

Regulatory  Flexibility  Cartificatiaa 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C  605(b). 
tha  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantia)  number  of  smalt 
entities.  This  rule  affects  medical  use 
licensees  including  some  private 
practice  physicians.  Some  of  these 
licensees  would  be  considered  small 
entities  under  the  NRC's  size  standards 
published  in  the  Federal  Rsgiater  on 
November  6,  1991  (56  FR  56672).  This 
rule  extends  the  expiration  date  of  the 
interim  final  rule  from  August  23, 1993. 
to  December  31. 1994.  The  extension 
allows  licensees  to  continue  to  use 
byproduct  material  under  the  provisions 
of  the  interim  final  rule  until  the  NRC 
completes  a  related  rulemaking  to 
address  broader  issues  for  the  medical 
use  of  byproduct  material  (including 
those  issues  addressed  by  the  interim 
final  rule).  Thei^ore.  for  the  reasons 
provided  above,  this  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  because  this 
amendment  does  not  impose 
requirements  on  existing  nuclear  power 
reactor  licensees.  Therefore,  a  bacxfit 
analysis  was  not  prepared  for  this  final 
rule. 

List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Govamment  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  raateriats.  Radiation  protsctioB. 
Reporting  and  recordkeeping 
requirements. 

WCFRPertSS 

Byproduct  material,  Criminal 
penalties.  Drugs.  Health  facilities. 
Health  professions.  Medical  devices. 
Nuclear  materials.  Occupational  safety 
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and  hflalth.  Radiation  protection. 
RapoTting  and  racordkeeping 
raquirmnants. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  30  and  35. 

PART  30-KULE8  OF  GENERAL 
APPUCABILITY  TO  DOMESTIC 
UCENSINO  OF  BYPRODUCT 
MATERIAL  [ 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Aolfaoritjr:  Sees.  81. 82, 161, 182, 183, 186. 
68  Stat.  935.  948.  953,  954.  955,  U  amended, 
sec  234. 83  Stat.  444.  as  amended  (42  U.S.C 
2111,  2112,  2201.  2232,  2233,  2236.  2282): 
•acs.  201,  as  amended.  202,  206, 88  Stat. 
1242.  as  amended,  1244, 1246  (42  V.S.C 
5841.5842.5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601.  sac  10. 92  Stat.  2951  (42  U.S.C  5851). 
Section  30.34(b)  also  issued  under  sec.  184, 
68  Stat.  954,  as  amended  (42  U.S.C  2234). 
Section  30.61  also  issued  under  sec  187. 68 
Stat  955  (42  U.S.C  2237). 

2.  In  S  30.34,  paragraph  (i)(l)  is 
revised  to  reed  as  foUows: 

13094   TariM  and  condMone  of  Uoensea. 

(i)(l)  From  August  23. 1990.  to 
December  31. 1994,  each  licensee 
eluting  generators  and  processing 
radioactive  material  with  diagnostic 
reagent  kits  for  which  the  Food  and 
Drug  Administration  (FDA)  has 
approved  a  "New  Drug  Application" 
(NDA).  may  depart  from  the 
manufocturer's  elution  and  preparation 
instructions  (for  radiopharmaceutiails 
authorized  for  use  piusuant  to  10  CFR 
35.200),  provided  mat  the  licensee 
follows  the  directions  of  an  authorized 
user  physician.  j 


PART  35--MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

3.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Anthorily:  Sees.  81. 161. 182. 183. 68  Stat 
935. 948. 9S3. 954.  as  amended  (42  U.S.C 
2111, 2201, 2232,  2233);  sec  201.  88  Stat 
1242.  as  amended  (42  U.S.C  5841). 

4.  In  S  3S.200.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

lauoo   UsaefradteplMnnaeeutlcato, 
gansralofBi  and  raaganl  Mis  for  Imaging 


depart  from  the  manufacturer's 
instructions  for  eluting  generators  and 
preparing  reagent  kits  for  which  the 
Fo<xl  and  Drug  Administration  (FDA) 
has  approved  a  "New  Drxig 
Application"  (NDA).  by  following  the 
directions  of  an  authorized  user 
physician. 

5.  In  S  35.300.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

I36J00    Uaeolradiophannaceutleatsfor 


(c)(1)  From  August  23. 1990.  to 
December  31. 1994.  a  licensee  may 


(b)(1)  From  August  23. 1990,  to 
December  31. 1994,  a  licensee  may 
depart  from  the  package  insert 
instructions  regarding  indications  or 
methods  of  administration  for  a 
radiopharmaceutical  for  which  the  Food 
and  Drug  Administration  (FDA)  has 
approved  a  "New  Drug  Application" 
(NDA),  provided  that  the  authorized 
user  physician  has  prepared  a  written 
directive  as  required  by  $  35.32(a). 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  July.  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc  93-17463  Filed  7-21-93;  8:45  am] 
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10  CFR  Part  50 

Rnal  Policy  StatMiMnt  on  Tschnlcai 
Specifications  Improvamanta  for 
Nuclaar  Powar  Raactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTK)N:  Final  policy  statement. 

SUMMARY:  This  statement  presents  the 
policy  of  the  Nuclear  Regulatory 
Commission  (NRC)  with  respect  to  the 
scope  and  purpose  of  Technical 
Specifications  for  nuclear  power  plants 
as  reauired  by  10  CFR  50.36.  It 
establishes  a  specific  set  of  objective 
criteria  as  guidance  for  determining 
which  regulatory  requirements  and 
operating  restrictions  should  be 
included  in  Technical  Specifications.  It 
encourages  licensees  to  implement  a 
voluntary  program  to  update  their 
Technical  Specifications  to  be 
consistent  with  improved  vendor- 
specific  Standard  Technical 
Specifications  (STS)  issued  by  the  NRC 
in  September  1992.  The  improved  STS 
were  published  as  the  following  NRC 
ReporU:  NUREG-1430,  "Standard 
Technical  Specifications,  Babcock  and 
Wilcox  PUnU".  NUREG-1431. 
"Standard  Technical  Specifications. 


Westinghouse  Plants",  NUREG-1432, 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants", 
NUREG-1433.  "Standard  Technical 
Specifications.  General  Electric  Plants, 
BWR/4".  NUREG-1434.  "Standard 
Technical  Specifications.  General 
Electric  Plants.  BWR/6". 

These  improved  STS  were  the  result 
of  extensive  technical  meetings  and 
discussions  among  the  NRC  staff, 
industry  owners  groups,  vendors,  and 
the  Nuclear  Management  and  Resources 
Council  (NUMARC).  The  improved  STS 
were  developed  based  on  the  criteria  in 
the  interim  Policy  Statement  published 
in  February  1987.  The  Policy  Statement 
now  reflects  modifications  resulting 
bom  public  comments  on  the  interim 
Policy  Statement  and  from  the 
experience  gained  in  developing  the 
improved  STS.  Implementation  of  the 
Policy  Statement  through 
implementation  of  the  improved  STS  is 
expected  to  produce  an  improvement  in 
the  safety  of  nuclear  power  plants 
through  the  use  of  more  operator- 
oriented  Technical  Specifications, 
improved  Technical  Specification 
Bases,  reduced  action  statement 
induced  plant  transients,  and  more 
efficient  use  of  NRC  and  industry 
resources.  The  Policy  Statement  is  not  a 
regulation  and  does  not  establish 
binding  requirements  or  limit  the  scope 
of  safety  issues  for  case-specific 
adjudication. 

EFFECTIVE  DATE:  July  22, 1993. 

AOORESSES:  Copies  of  NlJREGs-1430, 
1431, 1432, 1433,  and  1434  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Lower  Level 
of  the  Gelman  Building,  Washington. 
DC.  The  NUREGs  can  also  be  aco»ssed 
through  the  NRC  electronic  bulletin 
board  system.  Details  of  how  to  use  this 
system  were  published  in  the  Federal 
Register  on  November  25, 1992  (57  FR 
55602). 

FOn  FUfTTHER  INFORMATION  CONTACT: 

Nanette  V.  Gilles,  Technical 
Specifications  Branch,  Division  of 
Operating  Reactor  Support.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-1180. 
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SUPPLEMENTARY  MFORMATION: 

L  Backgroimd 

Section  182a.  of  the  Atomic  Enei^gy 
Act  of  1954  (Act),  as  amended  (42 
U.S.C.  2232).  mandates  the  inclusion  of 
Technical  Specifications  in  licenses  for 
the  operation  of  production  and 
utilization  facilities.  The  Act  requires 
that  Technical  Specifications  include 
information  of  the  amount,  kind,  and 
source  of  special  nuclear  material,  the 
place  of  use,  and  the  specific 
characteristics  of  the  fedlity.  That 
section  also  indicates  that  Technical 
Specifications  should  contain  such 
information  as  the  Commission  may  by 
rule  deem  necessary  to  enable  it  to  find 
that  the  utilization  of  special  nuclear 
material  will  be  in  accord  with  the 
common  defsnse  and  security  and  tvill 
provide  adequate  protection  of  public 
health  and  safety.  Finally,  that  section 
requires  Technical  Specifications  to  be 
made  a  part  of  any  license  issued  to 
operate  production  or  utilization 
faciUties. 

Sectirai  50.36,  "Technical 
Specifications,"  which  implements 
section  182a.  of  the  Atomic  Energy  Act, 
was  promulgated  by  the  Commission  on 
December  17, 1968  (33  PR  18610).  This 
rule  delineates  requirements  for 
determining  the  contents  of  Technical 
Specifications.  Technical  Specifications 
set  forth  the  specific  characteristics  of 
the  facility  and  the  conditions  for  its 
operation  that  are  required  to  provide 
adequate  protection  to  the  health  and 
safety  of  the  public.  Specifically.  10  CFR 
50.36  requires  that: 

Each  license  authorizing  operation  of  a 
production  or  utilization  &cility  of  a  type 
described  in  $  50.21  or  S  50.22  will  Include 
technical  specificationi.  The  technical 
specifications  will  be  derived  from  the 
analyses  and  evaluation  included  in  the 
aahiy  analysis  report,  and  amendments 
thereto,  submitted  pursuant  to  S  50.34.  The 
Commission  may  include  such  additional 
technical  specifications  as  the  Commission 
finds  appropriate. 

Technical  Specifications  cannot  be 
changed  by  licensees  without  prior  NRC 
approval.  However,  since  1969,  there 
has  been  a  trend  towards  including  in 
Technical  Specifications  not  only  those 
requirements  derived  fit>m  the  analyses 
and  evaluation  included  in  the  safety 
analysis  report  but  also  essentially  all 
other  Commission  requirements 
governing  the  operation  of  nuclear 
power  reactors.  This  extensive  use  of 
Technical  Specifications  is  due  in  part 
to  a  lack  of  well-defined  criteria  (in 
either  the  body  of  the  nile  or  in  some 
other  regulatory  document)  for  what 
should  be  included  in  Technical 
Specifications.  This  has  contributed  to 


the  volume  of  Technical  Specifications 
and  to  the  several-fold  increase,  since 
1969.  in  the  number  of  license 
amendment  applications  to  eSisct 
changes  to  the  Technical  Specifications. 
It  has  diverted  both  staff  and  licensee 
attention  bom  the  more  important 
requirements  in  these  doctunents  to  the 
extent  that  it  has  resulted  in  an  adverse 
but  unquantifiable  impact  on  safety. 

On  March  30. 1982.  the  NRC 
published  in  the  Federal  Register  (47 
FR 13369)  a  proposed  amendment  to  its 
regulations.  10  CFR  part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities."  The  proposed  amendment 
would  have  revised  $  50.36,  "Technical 
Specifications,"  to  establish  a  new 
system  of  specifications  divided  into 
two  general  categories.  Only  those 
specifications  contained  in  the  first 
general  category  as  Technical 
Specifications  would  have  become  part 
of  the  operating  license  and  would  have 
required  prior  NRC  approval  for  any 
changes.  Those  specifications  contained 
in  the  second  general  category  would 
have  become  supplemental 
specifications  and  would  not  have 
required  prior  NRC  approval  for  most 
changes.  The  NRC  review  of  the  first 
general  category  of  specifications  would 
have  been  the  same  as  currently 
performed  for  Technical  Si>ecification 
changes,  which  are  amendinents  to  the 
operating  license.  For  the  second 
category,  supplemental  s{>ecifications, 
the  licensee  would  have  been  allowed  to 
make  changes  within  specified 
conditions  without  prior  NRC  approval. 
The  NRC  would  have  reviewed  these 
changes  when  they  were  made  and 
would  have  done  so  in  a  manner  similar 
to  that  currently  used  for  reviewing 
design  changes,  tests,  and  experiments 
performed  under  the  provisions  of  10 
CFR  50.59.  Because  of  difficulties  with 
defining  the  criteria  for  dividing  the 
Technical  Specifications  into  the  two 
categories  of  the  proposed  rule  and 
because  of  other  higher  priority 
Ucensing  work,  the  rule  change  was 
deferred. 

In  the  early  1980s,  the  nuclear 
industry  and  the  NRC  staff  began 
studying  the  question  of  whether 
improvement  to  the  existing  system  of 
establishing  Technical  Specification 
reqviirements  for  nuclear  power  plants 
was  needed.  During  this  time  frame,  two 
studies  of  this  issue  were  performed  by 
an  NRC  task  group  known  as  the 
Technical  Si>ecifications  Improvement 
Proiect  (TSIP)  and  a  Subcommittee  of 
the  Atomic  Industrial  Fonun's  (AIF) 
Conunittee  on  Reactor  Licensing  and 


Safety.  1  The  overall  conclusion  of  these 
studies  was  that  many  improvements  in 
the  scope  and  content  of  Technical 
Specifications  were  needed,  and  that  a 
joint  NRC  and  industry  program  should 
be  initiated  to  implement  these 
improvements.  Both  of  these  groups 
made  specific  recommendations  which 
are  summarized  as  follows: 

(1)  The  NRC  should  adopt  the  criteria 
for  defining  the  scope  of  Technical 
Specificationsproposed  in  the  AIF  and 
TSIP  reports,  lliose  criteria  should  then 
be  used  by  the  NRC  and  each  of  the 
nuclear  steam  supply  system  vendor 
owners  groups  to  completely  rewrite 
and  streamUne  the  existing  STS.  This 
process  would  result  in  many 
requirements  being  transferred  from 
control  by  Technical  Specifications 
requirements  to  control  by  other 
mechanisms  (e.g.,  the  Final  Safety 
Analysis  Report  (FSAR).  Operating 
Procedures.  Quality  Assurance  (QA) 
Plan)  which  would  not  require  a  license 
amendment  or  prior  NRC  approval 
when  changes  are  needed.  Ine  new  STS 
should  include  greater  emphasis  on 
human  factors  principles  in  order  to  add 
clarity  and  understanding  to  the  text  of 
the  STS.  The  new  STS  should  also 
provide  improvements  to  the  Bases 
Section  of  Technical  Specifications 
which  provides  the  purpose  for  each 
requirement  in  the  specification. 

(2)  A  parallel  program  of  short-term 
improvements  in  both  the  scope  and 
substance  of  the  existing  Technical 
Specifications  should  be  initiated  in 
addition  to  developing  a  new  STS  as 
identified  in  paragraph  (1)  above. 

On  February  6. 1987.  Uie  NRC 
published  in  the  Federal  Register  for 
public  comment  (52  FR  3788)  an  interim 
PoUcy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  containing  proposed 
criteria  in  response  to  item  (1).  These 
criteria  were  generally  derived  from  the 
criteria  proposed  in  the  AIF  and  TSIP 
reports  and  were  modified  slightly 
baised  on  discussions  between  the  NRC 
staff  and  the  industry.  The  public 
comment  period  expired  on  March  23. 
1987. 

The  NRC  has  developed  a  program  for 
short-term  improvements  as  described 
in  item  (2).  These  are  known  as  "line- 
item"  improvements  and  are  generic 
improvements  developed  and 


<  SECY-8e-]0.  "RMxmiiMidaUolu  for 
Improving  Tadinical  SpadficaUofu."  datad  laouarjr 
13. 1986.  contains  both  "RacaounandaUont  for 
Improving  Tacfanical  SpadficaUont."  NRC 
Tachnical  Spadflcattont  Improvamant  Pra^ct. 
Saptambar  30,  less.  and  Tadinical  Spadflcalions 
Improvamattts.''  AIF  Subcommlttaa  on  Tacfanical 
Spedficatioiu  Improvaaiants,  Odobar  1. 19BS. 
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promulgated  by  tba  NRC  itaff  for 
voluntary  adoptico  by  Uoanaees. 

SubiaquMitfy,  improvad  vandor- 
specific  STS  ware  developed  and  issued 
by  the  NRC  in  September  1992.  The 
improved  STS  %irere  published  as  the 
folfovvinflNKC  Reports: 

•  NUnBG-1430.  "Standard  Technical 
Spedficationa,  Babcock  and  Wilcox 
PUnta" 

•  NURE&-1431.  "Standard  Technical 
SpedficatioDa.  Wasdnghouse  PlanU" 

•  NUREG-1432.  "Standard  Technical 
Spedfiaitions.  Combustion  Engineering 
Plants" 

•  NUREG-1433,  "Standard  Technical 
Spedfications.  General  Electric  Plants. 
BWR/4" 

•  NUREG-1434.  "Standard  Technical 
Spedfications.  General  Electric  Plants, 
BWR/6" 

These  improved  STS  were  the  result 
of  extensive  technical  meetings  and 
discxisaions  among  the  NRC  staff, 
industry  owners  groups,  vendors^  and 
NUMARC 

n.  Summary  of  Public  Conmenta  on  the 
Interim  Policy  SUtement  and  NRC 


In  early  1987,  the  Commission 
received  29  letters  with  comments  on 
the  Interim  Policy  Statement  on 
Technical  Spedfication  Improvements. 
A  list  of  the  commenters  and  a  detailed 
analysis  of  public  comments  are 
avaiu^Ie  for  public  inspection  in  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW.,  Lower  Level  of  the  Gehnan 
Building,  Washinston,  DC  20555. 

Twenty-five  of  me  29  commenters 
were  generally  supportive  of  the 
Commission  Policy  Statement  and  the 
overall  Technical  Spedfications 
Improvement  Program;  3  commenters 
were  generally  not  supportive;  and  1 
commenter  was  neutral.  Of  the  29 
commenters,  23  can  be  categorized  as 
rapreeenting  industry  vieivs,  3  are 
government  agendas,  and  3  ara 
interested  memben  of  the  public.  The 
industry  group  stated  strong  support  for 
the  Policy  Statement  and  its  criteria. 
The  comments  included  extensive 
support  for  the  overall  Commission 
objectives  of  improving  Technical 
Spedfications  so  they  are  clearer  and 
less  amUguoua.  The  three  commenten 
opposed  to  the  Policy  Statement  wera 
primarily  concamad  that  moving  any 

3iramanta  to  other  documents  might 
e  them  "less  enforceable"  than 
Technical  Spedficationa  or  might 
weaken  the  inspection  proceaa. 

Based  on  the  criteria  in  this  Policy 
Statement  that  define  remdraments  that 
should  be  controlled  by  Tedmical 
Spadficatiooa,  the  Commisaion 
concludea  that  some  requirements 


previously  contained  in  Technical 
Spedfications  shoidd  be  ralocated  to 
ouer  documents  that  do  not  have  the 
dired  enforceability  of  Tedmical 
Spedfications  and  do  not  requira  NRC 
staff  approval  before  changes  ara  made. 
Many  of  the  requirementa  will  ba 
ralocated  to  the  FSAR  and  wrill  be 
controlled  through  10  CFR  50.59.  Other 
requirements  wiU  be  ralocated  to  mora 
appropriate  documents  (e.g..  Security 
Flan.  QA  Plan)  and  controlled  by  the 
applicable  regulatory  requirements.  The 
adequacy  of  controls  for  relocated 
requirements  which  do  not  fit  in  the 
above  categoriee  will  be  reviewed  and 
approved  by  the  NRC  staff  on  a  casa-by- 
case  basis  to  determine,  among  other 
things,  whether  an  enforceable  control 
method  will  need  to  be  established. 
NRC  approval  would  still  be  required 
for  any  changes  to  requirements  covered 
by  10  CFR  50.59  that  involved  an 
unreviewed  safety  question  and  for 
changea  which  exceed  the  threshold 
criteria  in  the  regulations  for  other 
controlled  doc\mients.  The  Commission 
believes  that  this  control  and 
enforcement  posture  is  commensurate 
with  the  safety  importance  of  the 
relocated  requirements. 

Many  of  the  commenten  addressed 
sped  fie  issues  discussed  in  the  Policy 
Statement.  Hie  following  paragraphs 
discuss  issues  addressed  by  a  significant 
portion  of  the  commenten  or  that  are  of 
particular  interest 

A  slight  majority  of  the  induatry 
commenten  stated  that  they  agreed  with 
the  Policy  Statement  that  improvements 
should  be  volimtary.  In  addition,  four  of 
the  commenten  stated  that  if  licenaees 
eled  to  implement  the  Policy  Statement, 
they  should  not  be  required  to  convert 
to  STS.  The  Commission  has  concluded 
that  where  STS  reouiraments  ara 
generally  appUcable,  the  STS  should  be 
adopted  unless  adequate  justification  for 
acceptance  of  a  plant-apedfic  Technical 
Specification  is  provided.  Caaes  may 
arise  where  thera  is  a  queation 
concerning  the  NRC  staff  proposed 
addition  of  requirements  in  the 
improved  STS  that  are  not  in  a 
licensee's  current  Technical 
Spedficationa.  In  such  cases,  the 
Commission  intends  to  control  the 
process  bv  evaluating  the  impodtion  of 
additional  requirements  in  accordance 
with  the  Commission  regulations  on 
backfitting  (10  CFR  50.109). 

The  interim  Policy  Statement 
identified  three  criteria  to  be  used  to 
define  which  of  the  current  Technical 
Specification  requirements  should  ba 
retained  or  induded  in  Technical 
Spedfications  and  which  requirementa 
could  be  ralocated  to  licensee-controlled 
documents.  Half  of  the  industry 


commenten  stated  that  licensees  should 
be  allowed  to  selectively  apply  the 
criteria  without  fully  adopting  the 
improvement  process  (e.g.,  not 
improving  Bases  and  not  applying 
accepted  human  fadon  prindplM  to 
Technical  Spedficationa).  In  this  regard, 
it  is  the  Commission  policy  that 
licensees  may  adopt  portions  of  the 
improved  STS  without  fully 
implementing  all  STS  improvements. 
The  Commis^on  will,  however,  place 
the  highest  priority  on  the  raview  and 
approval  of  Technical  Spedfications 
rejated  submittals  tar  complete 
convereions  to  the  improved  STS.  For 
licensees  who  adopt  portions  of  the 
improved  STS,  these  portions  shall 
incuude  all  related  requirements  and 
will  normally  be  developed  as  line-Item 
improvements  by  the  NRC  staff.  In  all 
cases,  the  Commission  expects 
improved  Bases  to  accompany  requests 
for  improved  Technical  Spedficationa. 
"Hie  Commission  realizes,  however,  that 
it  may  not  always  be  practical  for 
licensees  to  apply  all  of  the  human 
fedora  prindples  used  in  the  improved 
STS.  The  Commission  believes  that  the 
above  approach  vrill  result  in  safety 
improvements  as  well  as  consistency  in 
Technical  Spedfications  requirMnents 
and  will  allow  the  most  efficient  use  of 
NRC  and  industry  resources. 

When  the  interim  Policy  Statement 
was  issued,  the  Commission  believed 
that  it  was  only  the  overall  package  of 
improvements  which,  if  adopted,  would 
produce  an  improvement  in  safety. 
However,  experience  in  the 
development  of  the  improved  STS  and 
in  the  review  of  license  amendment 
requests  has  led  the  Commission  to 
conclude  that  safety  benefits  can  be 
realized  from  adopting  portions  of  the 
improved  STS  without  fully 
implementing  all  STS  improvements. 
The  NRC  staff  has  developed  several 
line-item  improvements  since  the 
publication  of  the  interim  Policy 
Statement.  These  improvements  have 
been  reviewed  by  the  Committee  to 
Review  Generic  Requirements  and  have 
been  made  available  for  vohmtarv 
implementation  through  generic  letters. 
While  the  Commission  continues  to 
believe  that  the  greatest  improvement  to 
safety  can  be  reuizad  by  implementing 
all  of  the  improvements  in  tha  improved 
STS,  it  also  Delieves  thoa  is 
considerable  merit  in  allowing  licensees 
to  improve  portions  of  their  Technical 
Spedfications  that  could  result  in  • 
safetv  benefit 

Fifteen  industry  respondents  strongly 
supported  the  use  of  tfie  criteria  to 
determine  which  future  requirements 
(e.g.,  from  generic  issues)  would  ba 
included  in  Technical  Spedfications. 


UMI 
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This  has  been  the  Commission  intent 
and  the  Policy  Statement  has  been 
modified  accordingly. 

Ten  commenters  stated  that  the 
proposed  criteria  were  acceptable  as  is, 
and  several  recommended  prompt 
rulemaking  to  codify  the  criteria.  Five 
other  commenters  indicated  that  the 
criteria  were  inadequate  or  that 
additional  discussion  of  the  criteria 
scope  and  intent  was  needed.  After 
studying  comments  and  use  of  the 
critnia,  the  Conunission  determined 
that  further  discussion  of  the  criteria 
was  needed  and  this  is  included  in 
Section  IV.  The  Department  of  Nuclear 
Safety.  State  of  Illinois,  recommended 
adding  a  fourth  criterion  and  delaying 
implementation  of  the  Policy  Statement 
until  rule  changes  neoessaiy  for 
implementation  are  promulgated.  The 
criterion  suggested  would  expand  on 
Criterion  3  to  cover  all  anticipated 
operational  sequences.  The  Commission 
believes  that  safety  significant 
operational  sequences  are  adequately 
addressed  by  Oiteria  2  and  3.  The 
Commission  has  added  a  fourth 
criterion  (difiiarent  from  that  proposed 
by  the  State  of  Illinois)  to  capture 
requirements  which  operating 
experience  or  probabiustic  safety 
assessment  (PSA)  show  to  be  significant 
to  public  health  and  safety. 

m  considering  the  specific  comments 
on  the  criteria  and  band  on  experience 
in  applying  the  criteria,  the  Commission 
concluded  that  the  criteria  shoiild  be 
codified  through  rulemaking.  Currently, 
there  is  a  common  understanding 
between  the  NRC  staff  and  the  industry 
that  the  criteria  provide  a  template  to 
develop  improved  Technical 
Specifications.  The  criteria  are  being 
used  by  licensees  to  prepare  Tec^cal 
Specification  submittals  to  the  NRC  If 
the  NRC  staff  does  not  believe  a  licensee 
has  properly  applied  the  criteria,  the 
staff  will  not  issue  a  license  amendment 
imtil  the  licensee  has  properly  applied 
the  diteria.  For  these  reasons,  the 
Commission  believes  it  is  appropriate  to 
codify  the  criteria  in  a  rule  vmioi  vM 
be  consistent  with  this  Policy 
Statement  The  Commission  will  ensure 
that  the  voluntary  nature  of  the 
Technical  Specifications  Improvement 
Program  is  preserved  in  the  rulemaking 
process.  Comments  on  this  Policy 
Statement  are  welcomed  and  will  be 
considered  and  addressed  during 
preparation  of  the  proposed  rule. 

In  addition  to  the  comments  on  the 
three  original  criteria,  seven  of  the 
commenters  were  opposed  to  using  PSA 
to  define  the  contents  of  the  Tedmical 
Specifications.  They  expressed  concern 
that  PSA  has  only  limited  applicability 
and  that  its  use  is  not  well  defined. 


Moreover,  these  commenters  noted  that 
plant  licensing  is  based  primarily  on 
Design  Basis  Accident  analysis  which 
lends  itself  to  a  deterministic  process 
rather  than  a  PSA-based  process  for 
identifying  Technical  Specification 
requirements.  The  Commission  believes 
that  plant-  and  design-specific  PSAs 
have  yielded  valuable  insight  to  imique 
plant  vulnerabilities  not  hUly 
recognized  in  the  safety  analysis  report 
Design  Basis  Accident  or  Transient 
analyses. 

Some  commenters  stated  that  if  PSA 
is  used  to  impose  Technical 
Specifications  for  some  high-risk  items, 
it  should  also  be  used  to  remove  some 
low-risk  items.  The  Commission  notes 
that  this  approach  to  Technical 
Specifications  has  been  considered  at 
length  during  the  development  of  the 
PoUcy  Statement.  Since  the  first  three 
criteria  in  the  Policy  Statement  are 
derived  fix>m  the  plant  safety  analysis 
report  which  is  deterministic  in  nature, 
(but  which  itself  incorporates 
qualitative  risk  insights)  the 
Commission  believes  that  a  broad 
application  of  PSA  to  remove  individual 
requirements  from  Technical 
Specifications  is  generally  counter  to 
the  philosophy  of  the  first  three  criteria. 
However,  risk  insights  were  used  to 
determine  the  values  of  some 
completion  times  and  siirveillance 
frequencies  for  items  retained  in  the 
imjwoved  STS. 

The  extension  of  the  sole  use  of  PSA 
to  remove  individual  requirements  from 
Technical  Specifications  would  need  to 
be  founded  in  a  broader  policy  of  risk- 
based  regulation  which  tne  Commission 
is  cunentlv  pursuing  at  a  level  more 
inclusive  than  Technical  Specifications 
improvements.  Specifically,  if  a 
reqiiirement  meets  any  one  of  the  four 
criteria,  it  should  be  retained  or 
included  in  Technical  Specifications. 
The  Commission  believes  that  it  would 
be  inappropriate  at  this  time  to  allow 
requirements  which  meet  one  or  more  of 
the  first  three  criteria  to  be  deleted  from 
Technical  Specifications  based  solely  on 
PSA  (Criterion  4).  However,  if  the 
results  of  PSA  indicate  that  Technical 
Specifications  can  be  relaxed  or 
removed,  a  deterministic  review  will  be 
performed.  If  the  results  of  the 
deterministic  review  also  support 
relaxing  or  removing  the  Technical 
Specifications,  the  NRC  staff  will  not 
preclude  relaxing  or  removing  such 
Technical  Specifications. 

The  Commission  Policy  in  this  regard 
is  consistent  with  its  Policy  Statement 
on  "Safety  Goals  for  the  Operation  of 
Nuclear  Power  Plants,"  51  FR  30028, 
published  on  August  21. 1986.  The 
Policy  Statement  on  Safety  Goals  states 


in  part,  "*  *  *  probabilistic  results 
should  also  be  reasonablv  balanced  and 
supported  through  use  of  deterministic 
arguments.  In  this  way,  judgments  can 
be  made  *  *  *  about  the  degree  of 
confidence  to  be  given  to  these 
[probabilistic]  estimates  and 
assimiptions.  This  is  a  key  part  of  the 
process  of  determining  the  degree  of 
regulatory  conservatism  that  may  be 
warranted  for  particidar  decisions.  This 
defsnse-in-depth  approach  is  expected 
to  continue  to  ensure  the  protection  of 
public  health  and  safety."  At  its 
conclusion,  the  Policy  Statement  on 
Safety  Goals  adds.  "Nor  are  the  safety 
goals  and  these  implementation 
guidelines  in  and  of  themselves  meant 
to  serve  as  a  sole  basis  for  licensing 
decisions.  However,  if  pursuant  to  these 
guidelines,  information  is  developed 
that  is  applicable  to  a  particular 
licensing  decision,  it  may  be  considered 
as  one  factor  in  the  licensing  decision." 

The  Commission  will  continue  to  use 
PSA.  consistent  with  its  policy  on 
Safety  Goals,  as  a  tool  in  evaluating 
specific  line-item  improvements  to 
Technical  Specifications,  new 
requirements,  and  industry  proposals 
for  risk-based  Technical  Specification 
changes. 

About  a  third  of  the  respondents 
stated  that  NRC  should  place  a  high 
priority  on  making  available  specific 
line-item  improvements  to  current 
Technical  Specifications.  The 
Commission  agrees  with  these 
comments  but  will  continue  to  give  the 
highest  priority  to  complete  conversions 
to  the  improved  STS. 

m.  Discussion 

The  Commission  recognizes  the 
advantages  of  improved  Technical 
Specifications.  Clarification  of  the  scope 
and  purpose  of  Technical  Specifications 
has  provided  useful  guidance  to  both 
the  NRC  and  industry  and  has  served  as 
an  important  incentive  for  industry 
participation  in  a  volimtary  program  to 
improve  Technical  Specifications.  It  has 
resulted  in  improved  STS  that  are 
intended  to  fociis  licensee  and  plant 
operator  attention  on  those  plant 
conditions  most  important  to  safety. 
Hiis  should  also  result  in  more  efficient 
use  of  agency  and  industry  resources. 

The  Policy  Statement  identifies  four 
criteria  for  defining  the  scope  of 
Technical  Specifications.  Tnese  criteria 
are  intended  to  be  consistent  with  the 
scope  of  Technical  Specifications  as 
stated  in  the  Statement  of  Consideration 
accompanying  the  current  rule,  10  CFR 
50.36. 

The  Statement  of  Consideration  for 
the  final  rule  issuing  10  CFR  50.36  (33 
FR  18610,  December  17, 1968)  discusses 
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tlM  Kop«  of  Technical  Spadfications  aa 
inchiding  tha  following: 

In  tb«  twhatd  syttaoi.  waphMis  is  pteowi 
oo  two  goMnl  clmM  of  tactaaical  maltan: 
(1)  thoM  ralatad  lo  prtvmidaa  ofwxidMit*. 
•nd  (2)  thow  ralaiad  10  mitettaa  of  tha 
conMqtmoM  of  MxidMita.  By  tyBtniiattc 
•Mly^  and  •valuatiaB  of  a  particular 
iKility.  aach  appUcaat  is  lacjuirad  to  idantify 
at  tlM  oaaatzuctiao  pannit  stafs.  tlioaa  itams 
that  M*  dinctly  ralatad  to  mahitaining  tlia 
iBtagrity  of  tha  {rirfsical  bairian  dasi^iad  to 
contain  radioactlyity.  Such  ttaou  an 
axpectad  to  ba  tlia  subiects  of  Technical 
SpacificatiaDS  in  tha  opeiating  license. 

TIm  first  of  these  twro  general  classes 
of  technical  matters  to  be  included  in 
Technical  Spedficatioos  is  captured  by 
criteria  (1).  (4).  and  to  some  extent 
criterion  (2)  in  that  they  address  systems 
and  firocBU  variables  that  alert  the 
opwator  to  a  situation  whan  accident 
initiation  is  more  likely.  The  second 
gsneral  class  of  technical  matters  is 
explicitly  addreaaed  and  captured  by 
criteria  (2).  (3),  and  (4).  By  applying  the 
four  criteria  contained  in  the  Policy 
Statement  a  licensee  should  capture  all 
of  those  specific  characteristics  of  its 
{Kslity  and  the  conditions  for  its 
operation  that  are  required  to  meet  the 
principal  operative  standard  in  Section 
182a.  of  the  Atomic  Energy  Act.  that  is. 
that  adoauate  protection  is  provided  to 
the  heahn  and  safety  of  tha  public. 

The  Commission  recognizes  that  the 
four  criteria  carry  a  theme  of  focusing 
on  the  technical  raqulremants  fur 
features  of  controlling  importance  to 
safety.  Since  many  of  the  requirements 
are  of  immediate  conoam  to  the  health 
and  safety  of  the  public,  this  Policy 
Statement  adopts,  for  the  ptirpose  of 
relocating  requirements  hvm  Technical 
Specifications  to  licensee-controlled 
documents,  the  subjective  statement  of 
the  purpose  of  Technical  Spedficationa 
expressed  by  the  Atomic  Safety  and 
Licanaing  Appeal  Board  in  Portland 
GoMral  Electric  Qunpany  (Trojan 
Nudaar  Plant).  ALAB-531, 0  NRC  263 
(1979).  There,  the  Appeal  Board 
interpreted  Technical  Specifications  aa 
being  reaarved  for  thoae  conditions  or 
limitations  upon  reador  operation 
neceaaary  to  obviate  the  possibility  of  an 
abnomal  sitiiation  or  event  givina  rise 
to  an  immediate  threat  to  the  public 
heahh  and  safety. 

The  Commiaaon  wishes  to  emphasize 
that  this  Policy  Statement  is  intended  to 
be  consistent  with  the  language  of 
section  182a.  of  the  Atomic  Energy  Ad. 
10  CFR  50.38.  and  previous 
interpretations  of  the  regulations.  The 
Policy  Statement  merely  clarifies  the 
scope  and  p\irpoae  of  Technical 
Spodficatiooa  oy  identifying  criteria 
which  can  be  uaad  to  establish,  more 


dearly,  the  framework  for  Technical 
Spedficatioos  (i.e..  identify  tboee 
requirements  derived  from  the  analysea 
and  evaluatioo  included  in  the  safety 
analysis  report  and  which  are  of 
immediate  concern  to  the  health  and 
safety  of  the  public).  The  Commiaaion 
intends  to  codify  these  criteria  in  a  rule 
which  will  be  consistent  with  the  Policy 
Statement.  The  Policy  SUtemaot  alao 
describes  a  mechanism  whereby 
requirements  that  do  not  meet  theae 
criteria  can  be  identified  and  controlled 
through  mechanisms  other  than 
Technical  Spedficationa. 

Over  the  past  several  years,  the 
Commission  has  seen  an  improvement 
in  industry  development  of  effective 
maintenance  programs.  In  addition, 
there  has  been  an  overall  improvement 
in  the  industry  in  the  condud  of  10  CFR 
50.59  safety  evaluations  since  the 
NUMARC  publication  of  NSAC-12S. 
"Guidelines  for  10  CFR  50.59  Safety 
Evaluations."  in  June  1989. 
Furthermore,  the  ongoing  NRC  study  on 
shutdown  and  low-power  operation 
should  provide  some  important  insights 
for  additional  Technical  Spedfication 
improvements  in  the  areas  of  shutdown 
and  low  power  operations.  The 
Commission  believes  that  theae 
improvements,  combined  with 
improved  Technical  Spedficationa 
developed  baaed  on  this  Policy 
Statement,  can  lead  to  significant 
improvements  in  the  operational  safiaty 
of  nudear  power  fadlities. 

IV.  The  ConuniaaMm  Policy 

The  purpoae  of  Technical 
Spedficationa  is  to  impose  thoae 
conditiona  or  limitationa  upon  xmcXot 
operation  necessary  to  obviate  the 
possibility  of  an  almonnal  situation  or 
event  giving  rise  to  an  immediate  threat 
to  the  public  health  and  safety  by 
identifying  those  features  that  are  of 
controlling  importanr«  to  safety  and 
establiahing  on  them  certain  conditiona 
of  operation  which  cannot  be  changed 
without  priw  Commission  approval. 

Licenaees  are  encouraged  to 
implement  a  program  to  upgrade  their 
Technical  Spedficationa  conaiatoit  with 
this  purpose.  The  Commission  will 
place  the  higheat  priority  on  requests 
based  on  the  criteria  below  (aa  clarified 
by  the  supporting  discussion)  for 
individual  license  amendments  that 
evaluate  all  of  the  Limiting  Conditions 
for  Operation  (LCOs)  for  an  individual 
plant  to  determine  which  LCOa  should 
be  induded  in  the  Technical 
Spedficationa.  In  addition,  the 
Commissicm  will  also  entertain  requeats 
to  adopt  portions  of  the  improved  STS. 
even  if  the  Iic«isee  does  not  adopt  all 
STS  improvementa.  These  portiona  shall 


include  all  related  requirements  and 
will  noriMlIy  be  developed  aa  line-item 
improvemenU  by  the  NRC  staff.  The 
Commission  encouragea  all  Ucenaeea 
who  submit  Technical  Spedfication 
related  subnUttals  based  on  this  Policy 
Statement  to  emphasize  human  fsdors 
prindplea. 

LCOs  which  do  not  meet  any  of  tha 
criteria  below  may  be  propoeed  for 
removal  from  the  Techniod 
Spedficationa  and  relocation  to 
licensee-controlled  documents,  such  aa 
the  FSAR.  The  criteria  may  be  applied 
to  either  standard  or  custom  Tadmical 
Spedficationa.  The  Commission  will 
aUo  consider  the  criteria  in  evaluating 
futiire  generic  requirements  for 
inclusion  in  Technical  Spedficationa. 

In  accordance  with  thia  Policy 
Statement,  improved  STS  have  been 
developed  and  will  be  maintained  for 
each  NSSS  ownen  group.  The 
Commission  encourages  licensees  to  use 
the  improved  STS  as  the  basis  tot  plant- 
spedfic  Technical  Spedficationa. 
During  individual  Technical 
Spedfication  converaiona,  the 

nonvoluntary  addition  of  new      

requirements  from  the  improved  STS  to 
individual  plant  Technical 
Specificationa  will  be  evaluated  in 
accordance  with  the  Commission 
regulations  on  backfitting  (10  CFR 
50.109)  unless  the  staff  suggested 
additional  changea  are  needed  to  make 
the  Ucenaee  requested  changea 
acceptable  from  the  standpoint  of 
adequate  protection  or  compliance  with 
NRC  regulationa.  in  which  caae  §  50.109 
doea  not  apply  and  the  requeat  may  be 
denied  wiUiout  the  additional  itema. 
However,  in  all  other  cases,  it  is  the 
Commission  intent  that  the  wording  and 
Bases  of  the  improved  STS  be  used  in 
the  Technical  Spedfication  related 
submittal  to  the  extant  practicable. 

The  following  criteria  delineate  thoae 
conatrainta  on  deaign  and  operation  of 
nudaar  power  planta  that  an  derived 
from  the  plant  aafety  analysia  report  or 
PSA  information  and  that  belong  in 
Technical  Specifications  in  accOTdanca 
with  10  CFR  50.36  and  tha  puipoae  of 
Tedmical  Spedficationa  stated  above. 

Criterion  1 

Installed  instnunentation  that  Is  used 
to  deted,  and  indicate  in  the  control 
room,  a  significant  abnormal 
degradation  of  the  reador  coolant 
preasure  boundary. 

Discuasion  of  Criterion  1 

A  basic  concept  in  the  adequate 
protection  of  the  public  health  and 
safety  is  the  prevention  of  acddents. 
Instrumentation  ia  installed  to  datea 
significant  abnormal  degradation  of  the 
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reactor  coolant  prassuxe  boundary  so  as 
to  allow  opentoT  actions  to  either 
correct  the  condition  or  to  shut  down 
the  plant  safely,  thus  reducing  the 
likelihood  of  a  loss-of'coolant  accident. 

This  criterion  is  intended  to  ensure 
that  Techiiical  Specifications  control 
those  instruments  specifically  installed 
to  detect  excessive  reactor  coolant 
system  leakage.  This  criterion  should 
not.  however,  be  interpreted  to  include 
instrummtation  to  detect  precursors  to 
reactor  coolant  pressure  boundary 
leakage  or  instrumentation  to  identify 
the  source  of  actual  leakage  (e.g.,  loose 
parts  monitor,  seismic  instrumentation, 
valve  position  indicators). 

Criterion  2 

A  process  variable,  design  feature,  or 
operating  restriction  that  is  an  initial 
condition  of  a  Design  Basis  Accident  or 
Transient  analysis  that  either  assumes 
the  feilure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  bcurrier. 

Discussion  of  Criterion  2 

Another  basic  concept  in  the  adequate 
protection  of  the  public  health  and 
safisty  is  that  the  plant  shall  be  operated 
within  the  bounds  of  the  initial 
conditions  assimied  in  the  existing 
Design  Basis  Accident  and  Transient 
analyses  and  that  the  plant  wrill  be 
operated  to  preclude  unanalyzed 
transients  and  aoddenta.  These  analyses 
consist  of  postulated  events,  analysed  in 
the  FSAR,  for  which  a  structure,  svstem, 
or  component  must  meet  specified 
functional  goals. 

These  analyses  are  contained  in 
Chapters  6  and  IS  of  the  FSAR  (or 
equivalent  chapters)  and  are  identified 
as  Condition  II.  m,  or  IV  events  (ANSI 
N  18.2)  (or  equivalent)  that  either 
assvtme  the  failure  of  or  present  a 
challenge  to  the  integrity  of  a  fissiiui 
product  barrier. 

As  used  in  Criterion  2,  process 
variables  are  only  those  parameters  for 
which  specific  values  or  ranges  of 
values  have  been  chosen  as  reference 
bounds  in  the  Design  Basis  Accident  or 
Transient  analyses  and  whidi  are 
monitored  and  controlled  during  power 
operation  such  that  process  values 
remain  within  the  analysis  bounds. 
Process  variables  captured  by  Criterion 
2  are  not,  however,  limited  to  only  those 
directly  monitored  and  controlled  from 
the  control  room.  These  could  also 
include  other  fsetiires  or  characteristics 
that  are  spedficaUy  assumed  in  Design 
Basis  Accident  and  Transient  analyses 
even  if  they  cannot  be  direcUy  observed 
in  the  control  room  (e.g.,  moderator 
temperature  coefficient  and  hot  channel 
factors). 


The  purpose  of  this  criterion  is  to 
capture  those  process  variables  that 
have  initial  values  assumed  in  the 
Design  Basis  Accident  and  Transient 
analyses,  and  which  are  monitored  and 
controlled  during  power  operation.  As 
long  as  these  variables  are  maintained 
within  the  established  values,  risk  to  the 
public  safisty  is  presumed  to  be 
acceptably  low.  This  criterion  also 
includes  active  design  features  (e.g., 
high  pressure/low  pressure  system 
valves  and  interlocxs)  and  operating 
restrictions  (pressure/temperature 
limits)  needed  to  preclude  unanalyzed 
accidents  and  transients. 

Criterion  3 

A  structure,  sjrstem,  or  component 
that  is  part  of  the  primary  success  path 
and  which  functions  or  actuates  to 
mitigate  a  Design  Basis  Accident  or 
Transient  that  either  assumes  the  failure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier. 

Discussion  of  Criterion  3 

A  third  omcept  in  the  adeouate 
protection  of  the  public  health  and 
safety  is  that  in  the  event  that  a 
postulated  Design  Basis  Accident  or 
Transient  should  occur,  structures, 
systems,  and  components  are  available 
to  function  or  to  actuate  in  order  to 
mitigate  the  consequence  of  the  Design 
Basis  Accident  or  Transient.  Safety 
sequence  analyses  or  their  equivalent 
have  been  performed  in  recent  years  and 
provide  a  method  of  presenting  the 

Elant  response  to  an  accident.  These  can 
B  used  to  define  the  primary  success 
paths. 

A  safety  sequence  analysis  is  a 
systematic  examination  of  the  actions 
required  to  mitigate  the  consequences  of 
events  considered  in  the  plant's  Design 
Basis  Accident  and  Transient  analyses, 
as  presented  in  Chapters  6  and  15  of  the 
plant's  FSAR  (or  equivalent  chapters). 
Such  a  safety  sequence  analysis 
considers  all  applicable  events,  whether 
explicitly  or  impliciUy  presented.  The 
primary  success  path  of  a  safety 
sequence  analysis  consists  of  the 
combination  and  sequences  of 
equipment  needed  to  operate  (including 
consideration  of  the  single  failure 
criteria),  so  that  the  plant  response  to 
Design  Basis  Accidents  and  Transients 
limits  the  consequences  of  these  events 
to  within  the  appropriate  acceptance 
criteria. 

It  is  the  intent  of  this  criterion  to 
capture  into  Technical  Specifications 
only  those  structures,  systems,  and 
components  that  are  part  of  the  primary 
success  path  of  a  safety  sequence 
analysis.  Also  captured  by  this  criterion 
are  those  support  and  actuation  systems 


that  are  necessary  for  items  in  the 
primary  success  path  to  successfully 
function.  The  primary  success  path  for 
a  particular  mode  of  operation  does  not 
include  backup  and  diverse  equipment 
(e.g.,  rod  withdrawal  block  vraich  is  a 
backup  to  the  average  power  range 
monitor  high  flux  trip  in  the  startup 
mode,  safety  valves  which  are  backup  to 
low  temperature  overpressure  relief 
valves  during  cold  shutdown). 

Criterion  4 

A  structure,  system,  or  component 
which  operating  experience  or 
probabilistic  safety  assessment  has 
shown  to  be  significant  to  pubUc  health 
and  safety. 

Discussion  of  Criterion  4 

It  is  the  Commission  policy  that 
licensees  retain  in  their  Technical 
Specifications  LCOs.  action  statements 
and  Surveillance  Requirements  for  the 
following  systems  (as  applicable),  which 
operating  experience  and  PSA  have 
generally  shown  to  be  significant  to 
public  health  and  safety  and  any  other 
structures,  systems,  or  components  that 
meet  this  criterion: 

•  Reactor  Core  Isolation  Cooling/ 
Isolation  Condenser, 

•  Residual  Heat  Removal, 

•  Standby  Liquid  Control,  and 

•  Recirculation  Pump  Trip. 

The  Commission  recognizes  that  other 
structures,  systems,  or  components  may 
meet  this  criterion.  Plant-  and  design- 
specific  PSAs  have  yielded  valuable 
insight  to  unique  plant  vulnerabilities 
not  fully  recognized  in  the  safety 
analysis  report  Design  Basis  Accident  or 
Transient  analyses.  It  is  the  intent  of 
this  criterion  that  those  requirements 
that  PSA  or  operating  experience 
exposes  as  significant  to  public  health 
and  safety,  consistent  with  the 
Commission's  Safety  Goal  and  Severe 
Accident  Policies,  he  retained  or 
included  in  Technical  Specifications. 

The  Commission  expcK^s  that 
licensees,  in  preparing  their  Technical 
Specification  related  submittals,  will 
utilize  any  plant-specific  PSA  or  risk 
survey  and  any  available  literature  on 
risk  insights  and  PSAs.  This  material 
should  be  employed  to  strengthen  the 
technical  bases  for  those  requirements 
that  remain  in  Technical  Specifications, 
when  applicable,  and  to  verify  that  none 
of  the  requirements  to  be  relocated 
contain  constraints  of  prime  importance 
in  limiting  the  likelihood  or  severity  of 
the  accident  sequences  that  are 
commonly  found  to  dominate  risk. 
Similarly,  the  NRC  staff  will  also 
employ  risk  insights  and  PSAs  in 
evaluating  Technical  Specifications 
related  submittals.  Further,  as  a  part  of 
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the  Commiscion's  ongoing  program  of 
improving  Technical  Specifications,  it 
wiU  continue  to  consider  methods  to 
make  better  use  of  risk  and  reliability 
information  for  defining  future  generic 
Technical  Specification  reqiiirements. 

Requirements  which  would  be 
relocated  from  Technical  Specifications 
to  a  licensee-controlled  document  (e.g.. 
the  FSAR.  the  Security  Plan,  the  QA 
Plan,  or  Fire  Protection  Plan]  may  be 
changed  or  deleted  in  conjunction  with 
the  fiung  of  individual  Technical 
Specifications  related  requests  to 
implement  this  Policy  Statement.  The 
package  containing  the  amendment 
request  must  cont^  a  clear  statement 
of  the  basis  for  the  change  or  deletion, 
a  safety  evaluation,  and  a  statement  that 
the  changes  have  been  reviewed  by  a 
multidisciplinary  group  of  responsible, 
technical  supervisory  personnel, 
including  onsite  operations  personnel. 

Appropriate  Surveillance 
Requirements  and  Actions  should  be 
retained  for  each  LCO  which  remains  or 
is  included  in  the  Technical 
Specifications.  Each  LCO,  Action,  and 
Surveillance  Requirement  should  have 
supporting  Bases.  The  Bases  should  at  a 
minimum  address  the  following 
questions  and  dte  references  to 
appropriate  licensing  documentation 
(e.g.,  FSAR.  Topical  Report)  to  support 
the  Bases. 

1.  What  is  the  justification  for  the 
Technical  Specification,  i.e.,  which 
Policy  Statement  criterion  requires  it  to 
be  in  the  Technical  Specifications? 

2.  What  are  the  Bases  for  each  LCO. 
i.e..  whv  was  it  determined  to  be  the 
lowest  mnctional  capability  or 
performance  level  for  the  system  or 
component  in  question  necessary  for 
safe  operation  of  the  facility  and,  what 
are  the  reasons  for  the  Applicability  of 
the  LCO? 

3.  What  are  the  Bases  for  each  Action, 
i.e..  why  sho\ild  this  remedial  action  be 
taken  if  the  associated  LCO  cannot  be 
met;  how  does  this  Action  relate  to 
other  Actions  associated  with  the  LCO; 
and  what  justifies  continued  operation 
of  the  system  or  component  at  the 
leducea  state  from  the  state  specified  in 
the  LOO  for  the  allowed  time  period? 

4.  What  are  the  Bases  for  each  Safety 
limit? 

5.  What  are  the  Bases  for  each 
Surveillance  Requirement  and 
Surveillance  Frequency;  i.e..  what 
specific  functional  requirement  is  the 
surveillance  designed  to  verify?  Why  is 
this  surveillance  necessary  at  the 
specified  frequency  to  assure  that  the 
system  or  component  function  is 
maintained,  that  facility  operation  will 
be  within  the  Safety  Limito.and  that  the 
LGOwUlbemet? 


NolK  In  answering  these  quasti(HU  the 
Bases  for  each  number  (0.g.,  Allowable  Value, 
Response  Time,  Completion  Time, 
Surveillance  Frequency),  stats,  condition, 
and  definition  (e.g.,  operability)  should  be 
clearly  specified.  As  an  example,  a  number 
might  be  based  on  engineering  judgment, 
past  experience,  or  PSA  Insights;  but  this 
should  be  clearly  stated. 

When  licensees  submit  amendment 
requests  based  on  this  Policy  Statement, 
they  should  identify  the  location  of  and 
controls  for  the  technical  and 
administrative  requirements  of  the 
relocated  requirements.  The  NRC  staff 
will  carefully  review  these  submittals  to 
ensure  the  accountability  and  the 
acceptability  of  controls  for  each 
relocated  requirement.  Many  of  the 
reqiiirements  vnU  be  relocated  to  the 
FSAR  and  will  be  enforceable  through 
10  CFR  50.59.  Other  requirements  will 
be  relocated  to  more  appropriate 
documents  (e.g..  Security  Plan,  QA 
Plan)  and  controlled  by  the  applicable 
regulatory  reqxiirements.  The  adequacy 
of  controls  for  relocated  requirements 
which  do  not  fit  in  the  above  categories 
will  be  reviewed  and  approved  by  the 
NRC  staff  on  a  case-by-case  basis  to 
determine,  among  other  things,  whether 
an  enforceable  control  method  will  need 
to  be  established. 

Since  some  of  the  requirements 
currently  contained  in  the  Technical 
Specifications  will  be  relocated  to 
licensee-controlled  documents  to  which 
dianges  will  be  controlled  by  10  CFR 
50.59.  the  NRC  has  been  giving 
increased  attention  to  the  10  CFR  50.59 
change  process.  In  the  interim  Policy 
Statement  the  Commission  encouraged 
indiistry  to  obtain  the  support  of 
NUMARC  in  sponsoring  activities  to 
encourage  the  highest  quality  for  utility 
review  of  changes  made  pursuant  to  10 
CFR  50.59.  In  June  1989,  NUMARC 
published  NSAC-25,  "Guidelines  for  10 
CFR  50.59  Safety  Evaluations."  Diiring 
the  development  of  these  guidelines,  the 
NRC  staff  and  NUMARC  met  on  several 
occasions  to  discxiss  the  content  of 
NSAC-25.  Since  its  publication,  nearly 
all  of  the  industry  has  been  using 
NSAC-25  as  guidance  in  performing  10 
CFR  50.59  safety  evaluations.  While  the 
NRC  and  the  industry  do  not  fully  agree 
on  all  issues  associated  with  NSAC-25. 
based  on  inspections  and  reviews  since 
its  issuance,  the  NRC  staff  has  seen  an 
overall  improvement  in  the  conduct  of 
10  CFR  50.59  safety  evaluations. 
Moreover,  the  guidelines  described  in 
NSAC-25  go  beyond  what  is  required  by 
10  CFR  50.59  in  certain  respects.  Thus, 
the  Commission  does  not  believe  that 
the  guidelines  are  appropriate  for 
endorsement  as  regulatory  guidance. 


In  addition,  in  December  1992.  the 
Office  of  Nuclear  Reactor  Regulation 
issued  Inspection  Procedxire  37001.  "10 
CFR  50.59  Safety  Evaluation  Program." 
to  provide  NRC  inspectors  with  updated 
guidance  for  evaluating  utility 
performance  in  implementing  the 
requirements  of  10  CFR  50.59.  The 
Commission  believes  vise  of  this 
inspection  guidance  will  provide 
continued  assurance  that  the  NRC  is 
appropriately  monitoring  10  CFR  50.59 
saraty  evaluation  programs  for  licensees 
who  convert  to  the  improved  STS. 

The  Commission  emphasizes  the 
importance  of  a  well-planned  transition 
for  licensees  who  plan  to  convert  to  the 
improved  STS.  Such  a  transition  should 
indude  careful  consideration  of 
procedure  revisions  and  operator 
trainine  to  ensure  safe  operation  during 
and  foUowing  the  conversion. 

The  NRC  will,  consistent  with  its 
mission,  allocate  resources  as  necessary 
to  implement  this  Policy  Statement. 

V.  Enforcement  Policy 

Any  changes  to  a  licensee's  Technical 
Spedfications  to  apply  this  Policy 
Statement's  criteria  will  be  made  by  the 
license  amendment  process  prior  to 
implementation.  Compliance  with 
Technical  Spedfications  is  required  by 
the  Commission,  and  adherence  to 
commitments  contained  in  licensee- 
controlled  docimients  is  expected  by  the 
Commission.  Violations  and  deviations 
will,  as  in  the  past,  be  handled  in 
accordance  with  the  NRC  Enforcement 
Policy  in  10  QPR  part  2.  appendix  C 
(1992). 

If  a  licensee  elects  to  apply  these 
criteria,  the  requirements  of  the 
removed  spedfications  will  be  relocated 
to  the  FSAR  or  other  licensee-controlled 
documents.  Licensees  are  to  operate 
their  fedlities  in  conformance  with  the 
descriptions  of  their  fadlities  and 
procedures  in  their  FSAR.  Changes  to 
the  fadlity  or  to  procedures  described  in 
the  FSAR  are  to  be  made  in  accordance 
with  10  CFR  50.59.  The  Commission 
will  take  appropriate  enforcement 
action  to  ensiire  that  licensees  comply 
with  10  CFR  50.59.  Changes  made  in 
accordance  with  the  provisions  of  other 
licensee-controlled  docimients  (e.g..  QA 
plan.  Security  Plan)  are  subject  to  the 
spedfic  requirements  for  those 
docump'iis.  Nothing  in  this  Policy 
Statement  shall  limit  the  authority  of 
the  NRC  to  conduct  inspections  as 
deemed  necessary  and  to  take 
appropriate  enforcement  action  when 
regulatory  requirements  or 
commitments  are  not  met. 

This  draft  final  Policy  Statement 
amends  information  collection 
requirements  that  are  subject  to  the 
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Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  This  Policy 
Statement  has  been  suAmitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  reporting  burden  for  this 
voluntary  collection  of  information  is 
estimated  to  average  4000  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  siiggestions  for 
rediudng  this  burden,  to  the  hiformation 
and  Records  Management  Branch 
(MNBB-7714),  U.S.  Nuclear  Regulatory 
Conunission,  Washington  DC  20555. 
and  to  the  Desk  Officer,  Office  of 
Informatiaii  and  Regulatory  Afhirs, 
NEOB-OOie.  (3150-0011),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Dated  at  Washington,  DC,  this  16th  day  of 
July.  1993. 

For  the  Nudaar  Regulatoiy  Commission. 
SunMlJ.Chilk. 
Secntaiyoftbe  Commitshn. 
(PR  Doc  93-17344  Filed  7-21-03: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Padaral  Aviation  Admlnlatratlon 


14CFRPari38 


pocket  No. 
8S83;AO  93-00-04] 


Alrworthlnaaa  DIractivaa;  Hartzall 
IModal  HC-B4TN-5(D.G^  Propallara 
Inataliad  on  MKaublahi  Model  MU-2B- 
60  Aircraft 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

trUMMARY;  This  document  publishes  in 
the  Federal  Regialer  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-00-04  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Hartzell  Model  HC-B4TN-5(D,G.))L 
propellers  Installed  on  Mitsubishi 
Model  MU-2B-60  aircraft  by  individual 
letters.  This  AD  requires  removal  from 
service  of  propeller  hub  assemblies  and 
replacement  with  serviceable  propeller 
hub  assemblies.  This  amendment  is 
prompted  by  t¥ro  reports  of  propeller 
hub  arm  assembly  fatigue  failures  and 


subsequent  propeller  blade  separations 
from  aircraft  in  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  cracks  in  propeller  hub 
arm  assemblies  progressing  to  failure, 
resulting  in  departiire  of  the  hub  arm 
and  blade,  and  may  result  in  engine 
separation  and  subMquent  loss  of 
aircraft  control. 

OATES^Effective  August  6. 1993,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  eSactive  by 
priority  letter  AD  93-09-04,  issued  on 
April  28, 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  6, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  20, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-25, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Hartzell  Propeller 
]nc..  One  Propeller  Place,  Piqua,  OH 
45356-2634.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Tim 

Smyth,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  room  232,  Des  Plaines,  IL 
60018;  telephone  (312)  694-7130.  fax 
(312)  694-7834. 

SUPPLEMENTARY  MFORMATION:  On  April 
28. 1993.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  93-09-04,  applicable  to 
Hartzell  Model  HC-B4TN-5(D,G.nL 
propellers  Installed  on  Mitsubishi 
Model  MU-2B-60  aircraft,  which 
requires  removal  from  service  of 
propeller  hub  assemblies  and 
replacement  with  serviceable  propeller 
hub  assemblies.  That  action  was 
prompted  by  two  reports  of  propeller 
hub  arm  assembly  fetigue  failures  and 
subsequent  propeller  blade  separations 
from  aircraft  in  flight.  Preliminary  data 
indicates  that  fatigue  cracks  can 
originate  in  the  propeller  hub  arm 
assembly.  This  condition,  if  not 
corrected,  could  result  in  fatigue  cracks 
in  propeller  hub  arm  assemblies 
progressing  to  failure,  resulting  in 


departure  of  the  hub  arm  and  blade,  and 
may  result  in  engine  separation  and 
subsequent  loss  of  aircraft  control. 

The  rAA  has  reviewed  and  approved 
the  technical  contents  of  Hartxelf  Alert 
Service  Bulletin  (ASB)  No.  A182,  dated 
April  28. 1993.  that  describes 
procedures  for  removal  from  service, 
inspection,  rework,  and  replacement  of 
propeller  hub  assemblies. 

Smoe  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
propellers  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  93-09-04 
to  prevent  propeller  hub  arm  assembly 
feilure.  The  AD  requires  removal  from 
service  of  propeller  hub  assemblies  and 
replacement  with  serviceable  propeller 
hub  assembUes.  This  AD  is  an  interim 
action  until  more  data  is  available  on 
the  cause  of  propwller  hub  arm  assembly 
failures.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Since  it  was  found  that  Immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable  ^ 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  April  28, 1993.  to  all 
known  U.S.  owners  and  operators  of 
Hartzell  Model  HC-B4TN-5(D,G,I)L 
propellers  installed  on  Mitsubishi 
Model  MU-2B-60  aircraft  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  efEactive  to 
all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule. 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  IDocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commentn-'s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulMtance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice   ' 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  S3-ANE-25."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  cr 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOAESSES. 

List  ctf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(g]:  and  14  CFR 
11.89. 

f  39.13    [Amended]  , 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-09-04  HartMU  PropeUar  Inc.: 

Amendment  39-6583.  Docket  93-AN&- 
25. 

Applicability:  Hartzell  Propeller  Inc.  HC- 
B4TN-5(D,G,I)LyLTl0282{B,K)-5.3R  and 
HC-B4TN-5(D.G.J)ULT10282N(B,K)-5.3R 
Propeilers  installed  on  Mitsubishi  Model 
MU-2B-60  Aircraft. 

Note:  The  parentheses  indicate  the 
presence  or  absence  of  an  additional  letter(s) 
which  vary  the  basic  propeller  hub  and  blade 
model  designation.  This  Airworthiness 
Directive  (AD)  still  applies  regardless  of 
whether  these  letters  are  present  or  absent  on 
the  propeller  hub  and  blade  model 
designation. 

CorrpUance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracks  in  propeller  hub 
arm  assemblies  progressing  to  feilure, 
resulting  in  departure  of  the  hub  arm  and 
blade,  and  that  may  result  in  engine 
separation  and  subsequent  loss  of  aircraft 
control,  accomplish  the  following  in 
accordance  with  the  compliance  schedule  as 
indicated: 


Time-since-new  (TSN) 
in  hours  on  tne  effec- 
tive date  of  t^is  ad  or 
propeller  hub  assanv 
t>ites  that  have  experi- 
enced a  blade  stnka 


TSN  greater  than  or 
equal  to  3000  hours 
or  TSN  unknown. 


Compliance  required 


Within  the  next  10 
hours  tinw  in  serv- 
ice (TIS)  or  two 
calendar  monttis 
after  the  effective 
date  of  this  AD, 
whichever  occurs 
first,  and  thereafter 
at  Inten/als  not  to 
exceed  600  hours 
TIS  or  60  calendar 
months  since  last 
irupection,  which- 
ever occurs  first. 


UMI 


T)me-aince-new  (TSN) 

In  hours  on  the  effec- 

tive date  of  this  ad  «r 
prepeHer  hub  assem- 

Compliance requrad 

blies  that  have  experi- 

enced a  blade  strike 

TSN  less  than  ?000 

Prior  to  the  accumu- 

hours. 

latkxiofSOiO 

hours  TSN,  or  with- 

in the  next  200 

hours  TIS  or  12 

* 

months  after  the  ef- 

fective date  of  this 

AD,  whichever  oc- 

curs first,  and 

thereafter  at  inter- 

— 

vals  not  to  exceed 

600  hours  TIS  or 

60  calendar 

nx)nths  since  last 

Inspection,  whtefv 

evsr  occurs  first. 

Regardless  of  TSN, 

Within  the  next  10 

propeller  hub  as- 

hours TIS  or  two 

semblies  that  have 

calendar  months 

experienced  a 

after  the  effective 

blade  strike  prior  to 

date  of  this  AD, 

the  effective  date  of 

whichever  occurs 

this  AD.  See  para- 

first and  thereafter 

graph  (c)  of  this  AD 

at  intervals  not  to 

for  tt>e  definition  of 

exceed  600  hours 

a  blade  strike. 

TIS  or  60  calendar 

months  since  last 

inspectk>n,  which- 

ever occurs  first. 

Regardless  of  TSN, 

Prior  to  further  flight 

propeller  hub  as- 

and thereafter  at 

semblies  that  expe- 

interveUs not  to  ex- 

rience a  blade 

ceed  600  hours 

strike  after  the  ef- 

TIS or  60  calendar 

fective  date  of  this 

months  since  last 

AD.  See  paragraph 

Inspection,  which- 

(c) of  this  AD  for 

ever  occurs  first. 

the  definition  of  a 

blade  strike. 

(a)  Remove  affected  propeller  hub 
assemblies  from  the  aircraft  and  return  to 
Hartzell  Propeller  Inc.,  One  Propeller  Place, 
Piqua.  OH  45356-2634  U.S.A.  for  inspection 
and  specified  rework  procedures,  in 
accordance  with  Hartzell  Alert  Service 
Bulletin  (ASB)  No.  A182,  dated  April  28, 
1993.  Propeller  hubs  removed  from 
Mitsubishi  Model  MU-2B-60  aircraft  may 
not  be  installed  on  any  other  aircraft  unless 
an  inspection  is  performed  in  accordance 
with  Hartzell  ASB  No.  A182,  dated  April  28, 
1993. 

(b)  Reinstall  affected  propeller  hub 
assemblies  that  have  had  the  hub  arm  bores 
inspected  and  reworked  as  necessary,  pilot 
tubes  replaced,  and  marked  at  the  end  of  the 
hub  serial  number  with  suffix  letter  "M", 
followed  by  a  number  (1,2,3,  etc.)  to  indicate 
the  number  of  repetitive  inspections 
performed  in  accordance  with  Hartzell  ASB 
No.  A182.  dated  April  28, 1993;  or  install 
new  production  bubs  which  have  passed  the 
inspection  and  have  been  marked  at  the  end 
of  die  hub  serial  number  with  the  suffix  lettei 
"M". 

(c)  A  blade  strike  is  defined  as  a  propeller 
having  any  blade(s)  that  has  been  bent 
l)eyond  repair  limits  in  accordance  with 
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Hartzell  Service  Latter  61 R,  dated  Pabruary 
28, 1992. 

(d)  The  "calendar  month"  compliance  time 
stated  in  thi*  AO  allow  the  perfonnance  of 
the  required  action  prior  to  the  lad  day  of  the 
month  in  which  compliance  is  required. 

Note:  For  example,  if  action  is  required  2 
calendar  months  nvm  April  28, 1993,  the 
required  actions  are  to  be  performed  not  later 
than  June  30, 1993. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safsty  may  be 
used  if  approved  by  the  Manager,  Chicago 


Aircraft  CertiHcation  Office.  The  request 
should  be  forwarded  through  an  appropriate 
PAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  Airworthiness 
Directive,  if  any,  may  be  obtained  from 
Chicago  Aircraft  Certirication  Office. 

Note  2:  Although  Hartzell  Propeller  is 
presently  the  only  FAA-approveid  repair 
facility  authorized  to  conduct  the 
requirements  of  this  AD,  other  facilities  may 


be  authorized  through  the  alternative  method 
of  compliance  procedure  in  paragraph  (e)  of 
this  AD. 

(f)  Except  when  propeller  hub  assemblies 
experience  a  blade  strike  after  the  effective 
date  of  this  AD,  special  flight  permits  may  he 
issued  in  accordance  with  FAR  21.197  and 
21.199  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

(g)  The  removal  from  service,  inspection, 
rework,  and  reinstallation  shall  be  done  in 
accordance  with  the  following  alert  service 
bulletin: 


Document  No. 


Pages 


Revision 


Dale 


HartzeH  ASB  No.  Aie2 
Total  pages:  3. 


1-3    Ofigin^  AprI  28, 1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc..  One  Propeller 
Place.  Piqua,  OH  4535»-2634.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  becomes  effective 
August  6, 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-09-04, 
issued  April  28, 1993,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  17, 1993. 

Mkheel  H.  Borfitz, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-17420  Filed  7-21-93;  8:4S  am] 
BNJJNO  cooc  4ai»-t»-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstriation         » 

21  CFR  Part  5 

Delegatlona  of  Authority  and 
Organization;  FDA  Center  Directors 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUmiARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
to  redelegate  to  center  directors  the 
authority  of  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner)  or  the 
Commissioner's  designee  to  select 
temporary  voting  members  for  advisory 
committees  if  the  temporary  voting 


members  are  already  serving  on  other 
advisory  committees  within  the  center. 
In  addition,  this  delegation  will  add  to 
the  authorities  listed  in  21  CFR  part  5 
the  current  authority  of  the  center 
directors  to  sign  conflict  of  interest 
waivers. 

EFFECTIVE  DATE:  July  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
4976. 

SUPPLEMENTARY  MFORMATION:  FDA  is 
amending  the  delegations  of  authority 
under  21  CFR  part  5  by  adding  new 
S  5.34  Authority  to  select  temporary 
voting  members  for  advisory  committees 
and  authority  to  sign  conflict  of  interest 
waivers.  This  section  redelegates  to 
center  directors  for  advisory  committees 
under  their  management  the  authority  of 
the  Commissioner  or  the 
Commissioner's  designee  to  select 
members  and  consultants  ht)m  one 
advisory  committee  to  serve  as 
temporary  voting  members  on  another 
advisory  committee  if  expertise  is 
required  that  is  unavailable  among 
current  voting  standing  members  of  a 
committee  or  to  comprise  a  quorum,  hi 
addition,  FDA  is  publishing  as  part  of 
new  §  5.34  the  current  authority  of 
center  directors,  under  18  U.S.C. 
208(b)(1),  to  sign  conflict  of  interest 
waivers  for  special  government 
employees  without  substantial  interest 
to  serve  as  consultants  to  advisory 
committees  or  in  any  other  capacity 
within  the  centers  except  as  advisory 
committee  members. 

The  authority  to  select  temporary 
voting  members  to  advisory  committees 
if  such  members  are  serving  on  an 
advisory  committee  managed  by  another 
center  is  not  redelegated.  This  authority 


will  continue  to  be  administered  by  the 
Commissioner  or  the  Deputy 
Commissioner  for  Operations.  Further 
redelegation  of  the  authority  delegated 
is  not  authorized.  Authority  delegated  to 
a  position  by  title  may  be  exercised  by 
a  p>erson  officially  designated  to  serve  in 
such  position  in  an  acting  capacity  or  on 
a  temporary  basis. 

List  of  Sub|ects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5-OELEQATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.Q  S04,  552.  App.  2;  7 
U.S.Q  138a,  2271;  15  U.S.Q  638, 1261-1282. 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.Q  1451-1461);  21 
U.S.Q  41-50,  61-63, 141-149,  467f,  679(b). 
801-886. 1031-1309;  sees.  201-903  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321-394);  35  U.S.Q  156;  sees.  301. 
302.  303,  307.  310.  311,  351.  352.  361.  362. 
1701-1706.  2101.  2125.  2127.  2128  of  the 
Public  Health  Service  Act  (42  U.S.Q  241. 
242.  242a.  2421.  242n.  243.  262.  263.  264, 
265. 300U-300U-S.  300aa-l.  300sa-25, 
300aa-27.  300aa-28):  42  U.S.Q  1395y. 
3246b.  4332.  4831(a).  10007-10008;  E.G. 
11490, 11921.  and  12591;  sees.  312.  313.  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.Q  300aa-l 
note). 

2.  New  §  5.34  is  added  to  subpart  B 
to  read  as  follows: 
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t  Of  HNPfVflV 

W  Each  OMitflr  director  U  tuthoruad 
to  Ml«ct  mmaJbmt  of.  and  consultants  to. 
sdsotific  and  tadmical  FDA  advisory 
committaas  under  that  canter's 
management  to  serve  temporarily  as 
voting  members  on  another  advisory 
committee  undo*  that  canter's 
management  whan  expaitisa  is  reqiiired 
that  is  not  available  among  current 
voting  standing  members  of  a  committee 
or  to  comprise  a  qucmim  when,  because 
of  unforeeeen  drcumstancas,  a  quorum 
is  or  will  be  lacking.  When  additional 
voting  members  are  added  to  a 
committee  to  provide  needed  expertise 
not  available  among  current  voting 
standing  members  of  a  committee,  a 
quortmi  vrill  be  based  on  the  total  of 
regular  and  added  members.  Authority 
to  select  temporary  voting  members  to 
advisory  committees  if  such  voting 
members  are  serving  on  an  advisory 
committee  managed  by  another  center 
has  not  been  redelegated.  This  authority 
will  continue  to  be  exercised  by  the 
Commissioner  or  his  designee. 

(b)  Each  canter  director  is  authorized, 
under  18  U.S.C  208(bMl).  to  sign 
confUct  of  interest  waivers  for  special 
govemmMit  emplo]reea  writhout 
substantial  interest  to  serve  as 
consultants  to  advisory  committees  or  in 
any  other  capacity  within  the  centers 
except  as  Mlvisory  committee  membws. 

Dated:  July  13. 19S3.  I 

)aiM  E.  Hansy. 

Deputy  Comminionerfor  Operations. 

(FR  Doc  93-17345  Filed  7-21-93;  8:45  am] 


DEPARTMEHT  Of  TRANSPORTATION 

radarai  Highway  Adminiatratlon 

23CFRPart140 
RMai2S-A01« 

AQCNCr.  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

•UHMART:  The  FHWA  is  amending  its 
regulaticMis  on  reimbursement  for 
con!(truction  engineering  (CX)  costs  to 
comply  Kvith  the  Intermodal  Surface 
Transportation  ECBdency  Act  of  1991 
nSTEA  of  1991).  Under  the  existing 
regxilation.  CE  costs  were  limited  to 
15%  of  the  cost  per  construction  project. 
Section  1018  of  the  ISTEA  of  1991 
established  that  a  State  hi^way 
agency's  (SHA's)  obligations  for  CZ 


costs  will  be  limited,  per  fiscal  year,  to 
15  percent  of  the  total  eetimated  costs  of 
all  proiects  financed  within  the  State 
«rith  Federal-aid  highway  funda. 
excluding  the  estimated  costs  of  right- 
of-way,  preliminary  engineering,  and 
ex.  This  regulation  establishes  a 
uniform  process  for  controlling  the  CE 
limitation. 

EFFECnVE  date:  juiy  22. 1993. 
KM  njRTHCR  MRMMATION  OONTACT:  Mr. 
William  A.  Weeeman.  Chief. 
Construction  and  Maintenance  Division. 
Office  of  Engineering.  202-366-0392; 
Mr.  Wilbert  Baocus,  Office  of  Chief 
Counsel.  202-366-0780:  or  Mr.  Max 
Inman.  Chief.  Federal/Statea  Financial 
Management  Branch.  202-36^-2853. 
Federal  Highway  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday,  except  legal  Federal  holidays. 

StiPPLEMENTARV  atrOMIATION:  On 

December  18. 1991,  the  Preeident  signed 
into  law  the  ISTEA  of  1991  (Pub.  L. 
102-240, 105  Stat.  1914)  to  develop  a 
national  intermodal  surface 
transportation  system,  and  to  authorize 
funds  for  construction  of  highways,  for 
highway  safety  programs,  for  mass 

transit  programs,  and  for  other     

purposes.  Section  1018(a)  of  the  ISTEA 
of  1991  amended  sections  106(c)  and 
121(d)  of  title  23,  United  States  Code, 
and  thus  changed  the  15  percent  CE 
limitation  from  a  project  cost  basis  to  an 
aggr^ate  of  all  estimates  (obligations) 
for  projects  financed  with  applicable 
Federal-aid  funds  within  a  Stiate  during 
a  fiscal  year.  The  specific  changes  for 
each  section  of  the  regulation  are  as 
follows: 

SactioB  140.201  Parpoee 

This  section  has  not  been  changed. 

Sactioa  140.203  Policy 

Section  140.203(a)  is  retained 
unchanged  but  the  provisions  relating  to 
the  15  percent  limitation  have  been 
revised  in  accordance  with  section 
1018(a)  of  the  ISTEA.  and  moved  to  a 
new  $  140.205.  Limitation.  The  new 
§  140.203(b)  references  the  limitation 
provisions  of  §  140.205. 

Section  140.205  Limitation 

The  title  and  provisions  of  former 
S  140.205.  Application  of  Limitation, 
have  been  moved  to  a  new  §  140.207.  A 
new  §  140.205,  Limitation,  has  been 
added  which  includes  provisions 
relating  to  the  revised  IS  percent 
limitation  and  FHWA's  policy  on 
reimbursement  of  CE  costs. 

(1)  Section  140.205(a)  sets  forth  the 
besic  limitation  policy  that  estimated  CE 


coala  approved  for  a  SHA  for  a  fiacal 
year  cannot  exceed  15  percent  of  the 
total  eetimated  coats  of  all  prt^ects 
financed  within  the  State  mrlth  Federal- 
aid  highway  funds  in  the  fiacal  year, 
exclusive  of  the  costs  of  rights-of-way. 
preliminary  engineering,  and  CE. 

(2)  Section  140.205(b]  establishes  a 
uniform  process  for  controlling  the  CE 
limiUtion.  It  provides  that  a  SHA's  CE 
limitation  percentage  be  determined  by 
the  ratio  of  the  totalamount  obligated 
for  CE  to  the  total  amount  obligated  for 
all  projects  financed  with  Federal-aid 
hignway  funds  during  the  fiscal  yeer. 
aftOT  excluding  the  obligated  amounts 
for  rights-of-way,  preliminary 
engineering,  and  CE.  It  further  provides 
that  a  SHA  may  uae.  as  the  annual 
period  for  CE  limitation  determination, 
either  the  Federal  or  State  fiscal  year. 
The  CE  limitation  determination  for 
each  fiscal  year  is  to  be  treated 
separately  and  may  not  be  adjusted  after 
the  end  of  that  fisad  year. 

Because  the  CE  limitation  is 
calculated  based  on  the  total 
crastruction  costs  obligated  during  the 
fiscal  year,  initial  fiacal  year  project 
requests  containing  estimated  CE  costs 
higher  than  15  percent  may  be 
authorized  and  funds  obligated.  More 
restrictive  CE  obligation  limitations  may 
have  to  be  implemented  toward  the  end 
of  a  fiscal  year  if  it  becomes  apparent 
that  total  CE  obligations  for  the  fiscal 
year  are  at  or  near  15  percent  of  the  total 
construction  obligation. 

(3)  Section  140.205(c)  provides 
guidance  for  projects  that  were  cloaed 
(final  voucher  processed)  as  of 
December  18, 1991.  These  prefects  may 
be  reopoied  to  accept  adjustments  and 
additional  eligible  project  charges  with 
the  obligatioii/deobligation  adjustments 
included  in  the  current  fiscal  year 
calculation.  Ho¥vever.  the  CE  cost  of 
each  of  these  projects  shall  be  limited  to 
15  percent  of  the  project  construction 
cost  in  accordance  with  the  provisions 
in  effoct  prior  to  enactment  of  section 
1018. 

(4)  Section  140.205(d)  addresses  the 
situation  where  a  SHA  may  wish  to 
claim  CE  costs  as  an  average  percentage 
of  the  actual  construction  costs  in 
accordance  with  23  U.S.C  120(g).  In 
these  cases,  the  average  rate  willbe 
determined  based  upon  reimbursable  CE 
costs  and  cannot  exceed  15  percent, 
exclusive  of  the  costs  of  rights-of-way, 
preliminary  engineering,  and  CE. 

Section  140.207  Application  af 
Limitatioa 

This  new  section  (formeriy  $  140.205) 
has  been  changed  to  conform  to  the 
requirements  of  23  U.S.C  106(c).  The 
limitation  applies  to  all  project 


UMI 
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financed  with  Federal-aid  highway 
funds. 

Kulemaking  Analysis  and  Notkss 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  detennined  that  this 
document  does  not  contain  a  maior  rule 
under  Executive  Order  12291,  or  a 
significant  regulation.. Because  the 
revisions  in  this  document  substantially 
roflect  statute^  language  mandated  by 
the  ISTEA  of  1991,  the  FHWA  for  good 
cause  finds  that  public  comment  is 
unnecessary  under  section  553(b)(3)(B) 
of  the  Administrative  Proceduro  Act.  In 
addition,  notice  and  opportunity  for 
comment  ara  not  reqiiirad  because  the 
FHWA  for  good  cause  finds  that  such 
action  would  not  result  in  meaningful  or 
practicable  comments.  First,  in  revising 
these  regulations  to  confram  to  the 
ISTEA,  the  FHWA  has  issued  informal 
guidance  in  Felnuary  1992,  informing 
its  regional  offices  and  the  State 
transportation  departments  of  the 
changes  efiiscted  by  section  1018.  so  the 
FHWA  has  apprised  interested  persons 
of  the  actions  covered  by  this  final  rule. 
Second,  in  revising  these  regulations  to 
conform  to  the  ISTEA,  the  FHWA  is  not 
interpreting  the  statute  nor  exercising 
discretion  in  a  way  that  could  be 
meaningfuUy  aflected  by  public 
comment.  The  required  publication  or 
service  of  a  substantive  nile  30  days 
before  its  effective  date  is  being  waived 
for  the  reasons  expressed  above  relating 
to  notice  and  opportunity  for  comment. 
The  FHWA  finds  for  good  cause  shown 
that  the  rule  should  be  made  effective 
up<m  publication  since  the  rule 
implements  the  provisions  of  Section 
1018  of  the  ISTEA. 

Regulatory  Flexibility  Act 

In  compliance  %«rith  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  the 
agmcy  has  evaluated  the  effedt  of  this 
rule  on  small  entities.  The  rule  impacts 
State  highway  agencies  and  should  not 
have  an  effect  on  small  business 
entities.  Hence,  the  FHWA  certifies  that 
this  rule  vrould  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
acccmlanoe  with  the  principles  and 
criteria  contained  in  Executive  C>der 
12612.  It  has  been  determined  that  this 
document  has  fisderalism  implications. 
However,  we  believe  that  the  fisderalism 
implications  are  mitigated  by  the  need 
to  meet  requirements  mandated  by 


statute,  and  the  agency  has  allowed  the 
States  maximum  administrative 
discretion  to  meet  the  intent  of  the 
statute.  Therefore,  the  FHWA  certifies 
that  this  action  has  insufficient 
fisderalism  implications  to  wrarrant  the 
preparation  of  a  separate  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  pxupose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  Usted  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  140 

Accounting,  Grant  programs — 
transportation.  Highways  and  roads. 

Issued  on:  July  14, 1993. 
Eodnay  E.  Slator. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  part  140  of 
chapter  I  of  title  23,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  140-nEIMBURSEMENT  1 

The  authority  citation  for  part  140  is 
revised  to  read  as  follows: 

Authority:  23  U.S.C  101(e).  106(c),  109(e), 
114(a),  120(g),  121(d),  122. 130.  and  315:  and 
49  CFR  1.48(b). 

2.  Subpart  B  of  part  140  is  revised  to 
read  as  follows: 


Subpart  ^~'ConslruoQOfi  EnQineefwiQ 


140.201  Purpose. 

140.203  Policy. 

140.205  Limitation 

140.207  Application  of  limiUitioa. 

Subpart  B— Construction  EngifiMrIng 
Costs 

1140.201    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  policies  for  claiming 
reimbursement  for  eligible  construction 
engineering  (CE)  costs. 

1140203    PoNoy. 

(a)  State  highway  agencies  (SHA)  may 
be  reimbursed  for  the  Federal  share  of 
CE  costs  incurred  as  described  in 

§  140.703. 

(b)  Reimbursement  for  CE  costs  for 
Federal-aid  construction  projects  shall 
be  subject  to  the  limitation  set  forth  in 
$140,205. 

1140.206    UmHation. 

(a)  The  estimated  CE  costs  for  a  SHA 
for  a  fiscal  year  shall  not  exceed,  in  the 
aggregate,  15  percent  of  the  total 
estimated  costs  of  all  projects  financed 
within  the  boundaries  of  the  State  with 
Federal-aid  highway  funds  in  such 
fiscal  year,  exclusive  of  the  costs  of 
rights-of-way,  preliminary  engineering, 
andCE. 

(b)  For  control  purposes,  a  SHA's 
estimated  CE  costs  percentage  will  be 
determined  by  the  ratio  of  the  total 
amount  obligated  for  CE  to  the  total 
amoimt  obligated  for  all  projects 
financed  with  Federal-aid  highway 
funds  during  the  fiscal  year,  after 
excluding  from  such  totals,  the 
obligations  for  rights-of-way, 
preUminary  engineering,  and  CE.  This 
percentage  shall  not  exceed  IS  percent 
at  the  end  of  the  fiscal  year.  The  CE 
Umitation  may  be  applied  on  either  a 
Federal  or  State  fiscal  year  basis. 

(1)  Amounts  to  be  included  in  the 
determination  for  CE  will  be  the 
aggregate  total  of  all  obligaticms  of  CE, 
including  original  project  obligations  at 
the  authorization  stage,  all  subsequent 
adjustments  during  the  fiscal  year,  and 
all  adjustments  (d^its  or  credits)  to 
projects  authorized  in  previous  fiscal 
yeera. 

(2)  The  CE  limitation  determination 
for  each  fiscal  year  will  be  treated 
separately  and  may  not  be  adjusted  after 
the  end  of  that  fiscal  year. 

(c)  Projects  which  are  closed  (final 
voucher  processed)  as  of  December  18, 
1991,  may  be  reopened  to  accept 
adjustments  and  additional  eligible 
project  charges.  All  obligation/ 
deobligation  adjustments  must  be 
included  in  the  current  fiscal  year 
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calculadoo.  Howrawr.  the  CE  cost  for 
Mch  of  theM  projects  shall  be  limited  to 
15  percent  of  eech  project  coostniction 
cost  in  accordence  with  the  provisions 
in  effect  prior  to  December  18. 1991. 

(d)  If  the  SHA  claims  CE  costs  as  an 
average  percentage  of  the  actual 
construction  costs  in  accordance  with 
23  U.S.C  120(g),  the  average  rate  shall 
be  determined  baaed  upon  teimburaable 
CE  costs  and  shall  not  exceed  IS 
percent,  exclusive  of  the  costs  of  rights- 
of-way.  preliminary  engineming.  and 
CE. 


I140J07    AppOcalion  e(  I 

The  limitation  applies  to  all  projects 
financed  with  Federal-aid  highway 
funds. 

(FR  Doc.  83-17310  Piled  7-21-93:  t:4S  ml 


CoMt  Quard 

33  CFR  Part  100 
[CQO02»3-<mi 

Spadai  Local  Ragulationa; 
Thundarfaal  1983 

agency:  Coast  Guard.  DOT. 
ACnOM:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adofvted  for  the  Lacrosse 
Thunderfest  1993  which  will  be  held  on 
the  Mississippi  River  near  Lacrosse. 
Wisconsin  on  August  19,  20  and  21. 
1993.  These  regulations  are  needed  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  the  event.  The  regulations 
will  restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators,  participants  and  through 
traffic 

EFFECTIVE  DATE:  These  regulations 
become  effective  daily  from  9:30  p.m.  to 
11:30  p.m.  local  time  on  August  19,  20, 
and  21. 1993. 

KM  FUmHER  WrOWIATIOM  CONTACT: 
Ensign  D.R.  Dean.  Chief,  Boating  Affairs 
Branch.  Second  Coast  Guard  District. 
1222  Spruce  Street,  St  Louis  Missouri 
63103-2832.  The  telephone  number  is 
(314)  539-3971.  bx  (314)  539-2685. 

SUPPtBiENTARV  MFORMATKM: 

Drafting  Inibfuiatiott 

The  drafters  of  these  regulations  are 
ENS  D.R.  Dean.  Project  Officer.  Second 
Coast  Guard  District  Boating  Safety 
Division  and  LCDR  A.O.  Denny.  Project 
Attorney.  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  wdth  5  U.S.C  553.  a 
notice  of  proposed  rulemaking  has  not 


been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically, 
although  the  sponsor's  application  was 
received  on  May  3. 1993,  the  event  had 
to  be  rescheduled  because  of  flood 
conditions  on  the  Mississippi  River 
eventually  leaving  insufficient  time  to 
publish  a  notice  of  proposed  rulemaking 
in  advance  of  the  rescheduled  event. 

Background  and  Purpose 

The  1993  Lacrosse  Thunderfest  is  a 
three-day  event  consisting  of  a  nightly 
fireworks  display  competition.  The 
fireworks  will  be  shot  over  the  Upper 
Mississippi  River  at  Lacrosss, 
Wisconsin.  The  event  will  be  held  from 
August  19, 1993  through  August  21, 
1993,  from  9:30  p.m.  until  11:30  p.m. 
local  time  each  day.  Last  year  the  event 
attracted  an  audience  ranging  from 
5,000  to  50.000  each  night.  Many 
spectators  will  moor  their  vessels  in  the 
main  diannel  of  the  Mississippi  River. 
In  order  to  provide  for  the  safety  of 
spectators  and  participants,  and  tot  the 
safe  passage  of  through  traffic,  the  Coast 
Guai^  will  restrict  vessel  movement  in 
the  regatta  area.  The  river  will  be  closed 
during  part  or  all  of  the  effective  pwiods 
to  all  vessel  traffic  except  participants, 
offidal  regatta  vessels,  and  patrol  craft. 
These  regulations  are  issued  pursuant  to 
33  U.S.C  1233  and  33  CFR  100.35. 


Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040*.  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  its  short  duration. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  this  regulation 
is  categorically  excluded  from  further 
environmental  documentation. 


List  of  Subjscts  iB  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Records  and  rscordkeeping 
requirements.  Waterways. 

Temporary  Rsgulatioas 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  suthority  citation  for  part  100 
continues  to  read  as  foUovrs: 

AulhMity:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T0209  is 
added,  to  read  as  follows: 

i100JS-T020»    Mississippi  R»vsr. 
Lacrosse,  Wieconein. 

(a)  Regulated  area.  Upper  Mississippi 
River  from  mile  697.5  to  mile  699.0. 

(b)  Special  local  regulations.  (1) 
Except  for  participants  in  the  Lacrosse 
Thunderfest  and  for  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area  without  permission 
of  the  Patrol  Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  will  be  a  commissioned  or 
petty  officer  designated  by  the 
Commanding  Officer,  USCG  Group 
Upper  Mississippi  River  and  may  be 
contacted,  during  the  event,  on  diannel 
16  (156.8  MHZ)  by  the  call  sign  "Coast 
Guard  Patrol  Commander."  The  Patrol 
Commander  may: 

(i)  Direct  the  anchoring,  mooring,  or 
movement  of  any  vessel  within  the 
regulated  area, 

(ii)  Restrict  vessel  operation  within 
the  regulated  area  to  vessels  having 
particular  operating  characteristics, 

(iii)  Terminate  the  marine  event  or  the 
operation  of  any  vessel  when  necessary 
for  the  protection  of  life  and  property^ 
and 

(iv)  Allow  vessels  to  transit  the 
regulated  area  whenever  an  event  is  not 
being  conducted  and  the  transit  can  be 
completed  before  another  event  begins. 

(3)  Coast  Guard  commissioned  or 
petty  officers  will  patrol  the  event  on 
board  patrol  vessels  which  display  the 
Coast  Guard  ensign.  If  radio  or  other 
voice  cominunications  are  not  available 
to  Communicate  with  a  vessel,  they  will 
use  a  series  of  sharp,  short  blasts  by 
whistle  or  horn  to  signal  the  operator  of 
any  vessel  in  the  vicinity  of  the 
regulated  area  to  stop.  When  signaled, 
the  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shall  stop  the  vessel  immediately  and 
shall  proceed  as  directed. 

(4)  vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  the 
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prior  approval  and  diraction  of  the 
Patrol  Commander. 

(5)  The  Patrol  Commander  will 
terminate  enforcement  of  the  regulations 
at  the  conclusion  of  the  marine  event  if 
earlier  than  the  announced  termination 
time. 

(c)  Effective  dates.  These  regulations 
become  effective  daily  from  9:30  p.m.  to 
11:30  p.m.  local  time  on  August  19. 20 
and  21, 1993. 

Dated:  July  2, 1993. 
N.T.  SauiKMn. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Second  Coast  Guard  District. 
(FR  Doc.  93-17448  Filed  7-21-93: 8:45  am) 
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33  CFR  Part  117 
[CGO  11-03-«OS] 

Deviation  From  Drawbridge  Operation  . 
Regulationa:  Carritoa  Channel,  CA 

AGB4CY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  deviation. 

SUMMARY:  On  December  7, 1992.  the 
Coast  Guardissued  authorization  for 
temporary  deviation  from  the 
drawbridge  operation  regulation  for  the 
Commodore  Schuyler  Heim  Bridge 
(Heim  Bridge)  which  crosses  Cerritos 
Channel  of  Los  Angeles/Long  Beadi 
Harbor.  The  deviation  is  needed  to 
facilitate  replacement  of  a  submarine 
control  cable,  and  will  take  the  bridge 
out  of  service  to  navigation  from  August 
2, 1993  until  August  20, 1993.  The 
bridge  will  not  be  required  to  open  for 
the  passage  of  vessels  during  that 
period.  The  Heim  Bridge  carries 
California  Route  47  across  Cerritos 
Channel  between  Wilmington  and 
Terminal  Island  in  Los  Angeles  County, 
California. 

EFFECTIVE  DATE:  The  deviation  is 
effective  from  August  2. 1993  through 
August  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Worden,  Bridge  Section,  Office  of 
Aids  to  Navigation  and  Waterways 
Management  Branch;  Address: 
Commander  (oan-br).  Eleventh  Coast 
Guard  District,  room  214,  Building  10. 
Coast  Guard  Island,  CA  94501-5100; 
Telephone:  (510)  437-3514. 
SUPPt^MENTARY  INFORMATION:  At  the 
request  of  the  California  Department  of 
Transportation  (CalTrans),  the  Coast 
Guard  has  issued  authorization  for 
temporary  deviation  from  the 
drawbridge  operation  regulation  Heim 
Bridge  over  the  Cerritos  Channel  (33 
CFR  117.147),  mile  4.5  at  Long  Beadi, 
a  secondary  waterway  in  the  Los 
Angeles/Long  Beach  Harbor  complex    . 


which  connects  the  Port  of  Long  Beach 
and  the  Port  of  Los  Angeles.  An 
alternate  route  past  the  bridge  is 
available  through  the  outer  haifaor.  The 
maximum  distance  via  the  alternate 
route  is  10  miles.  Current  regulatians 
allow  the  bridge  to  remain  closed  during 
the  peak  traffic  hours  from  6  aon.  to  8 
a.m.  and  from  3:30  p.m.  to  6  p.m.. 
Monday  through  Friday  except  federal 
Holidays.  The  bridge  opens  upon 
demand  at  all  other  times. 

The  submarine  cable  which  controls 
the  operation  of  the  bridge  is  damaged 
and  must  be  replaced.  The  existing 
cable  must  be  removed  to  provide 
sufficient  room  for  the  new  cable  to  be 
placed  in  the  cable  runs  on  the  bridge. 
The  bridge  cannot  be  safely  operated 
without  this  control  cable.  The  bridge 
will  therefore  not  be  required  to  open 
for  the  passage  of  vessels  during  the 
period  from  6  a.m.  August  2. 1993. 
through  6  p.m.  August  20. 1993.  The 
Coast  Guard  has  met  with  CalTrans 
representatives  and  reviewed  the 
proposed  woric,  and  the  time 
requirements  are  the  minimum  needed 
to  complete  the  work  safely.  Authority 
for  the  deviation  alleviating  the 
requirement  to  open  for  the  passage  of 
vessels  is  found  at  33  CFR  117.35(d). 

A  temporary  channel  closiue  will  also 
be  needed  to  safeguard  divers 
entrenching  the  cable.  The  Captain  of 
the  Port  Los  Angeles/Long  Beach  will 
establish  a  safety  zone  within  100  yards 
of  the  bridge  during  the  period  August 
9  through  August  13. 1993  for  those 
diving  operations. 

Dated:  June  23. 1993. 
M.E.  Gilbert, 

Bear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District 
|FR  Doc.  93-17441  Filed  7-21-93:  8:45  am] 
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33  CFn  Part  117 
[CGOO7-0»-«19] 

Drawbridge  Operation  Reguiatlona; 
Marathon,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY;  At  the  request  of  the  County 
Administrator  of  Monroe  County,  the 
Coast  Guard  is  adding  regulations 
governing  the  operation  of  the  Boot  Key 
Harbor  Dtawbridge,  at  mile  0.13. 
between  Marathon  and  Boot  Key. 
Monroe  Coimty.  Florida,  by  requiring 
two-hoiir  advance  notification  for  an 
opmiing  of  the  draw  during  certain 
periods.  This  addition  is  being  made 
because  of  infrequent  requests  to  open 


the  draw  during  the  nighttime  hours  ■ 
from  10  p.m.  to  6  a.m.  This  action 
would  relieve  the  bridgeowner  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draw  while  still    , 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  August  23. 1993. 
FOR  WRTMER  WronMATWN  CONTACT: 
Brodie  Rich,  Project  Manager,  Bridge 
Section  at  (305)  536-4103. 

SUPPLEMENTARY  atFORMATNM: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Ridi. 
Project  Manager,  and  LT  J.M.  Loeego. 
Project  Coiuuel. 

Regulatory  History 

On  May  3. 1992.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  in  the  Federal 
Register  (58  FR  26281).  The  Coast  Guard 
received  no  letters  commenting  on  the 
rule.  A  public  hearing  was  not  requested 
and  one  was  not  held. 

Background  and  Purpose 

The  drawbridge  presently  opens  on 
signal.  The  owner  of  the  Boot  Key 
Harbor  drawbridge  has  requested  relief 
from  the  requirement  to  maintain  foil 
time  drawtender  service  due  to  the  lack 
of  openings  during  evening  hours  fruiB 
10  p.m.  to  6  a.m.  The  Coast  Guard  is 
adding  an  advance  notification 
requirement  of  2  hours  daily  from  10 
p.m.  to  6  a.m.  This  should  reduce  the 
6%vner's  operating  cost  while  still 
meeting  the  needs  of  navigation. 

Discussion  of  Comments  and  Changes 

A  Coast  Guard  analysis  showed  there 
were  67  vessels  logged  through  the  Boot 
Key  Harbor  drawbridge  from  September 
1991  through  September  1992  between 
the  hours  of  10  p.m.  to  6  a.m.  This 
represents  an  average  of  only  1.3 
openings  per  week  during  that  time 
period. 

This  rule  would  reduce  the  operating 
costs  for  the  owner  while  still  providing 
for  the  reasonable  needs  of  navigation  at 
Boot  Key  Harbor. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  sufficient  under 
the  Department  of  Transportation 
Regulatory  PoUcies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  there  is  no 
commercial  traffic  on  the  waterway. 
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SauUEntitiM  I 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  Held  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

Since  the  rule  effiects  no  commercial 
users,  the  economic  impact  is  expected 
to  be  so  minimal,  the  Coast  Guard 
certifies  imder  5  U.S.C.  605(b)  that  this 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUactioa  of  Infonnation 

This  rule  contains  no  collection  of 
faifbrmation  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  , 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  rule  does  not  have  sufficient 
fisderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 


The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Detwmination  is 
available  in  the  docket. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges.  I 

For  the  reasons  set  out  in  the 

preamble,  the  Coast  Guard  amends  33 

CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Amherily:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.0S-1(g). 

2.  S  117.272  is  added  to  read  as 
follows: 

1117.272    Boot  Kay  H«rbor. 

The  draw  of  the  Boot  Key  Harbor 
drawbridge,  mile  0.13,  between 
Marathon  and  Book  Key.  shall  open  on 
signal;  except  that  during  the  evening 
hours  from  10  p.m.  to  6  a.m..  the  draw 


UMI 


shall  open  on  signal  if  at  least  2  hours 
notice  is  given. 

Dated:  July  1. 1993 
WilUuiP.Ladiy. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Sevmith  Coast  Guard  District. 
(FR  Doc  93-17442  F<led  7-21-93;  8:45  am] 
BIUMQ  coot  4ai»-14-M 

33  CFR  Part  117 


CCQOOS-93-033] 

Drawbridg*  Operation  Ragulatlona; 
Scuppamong  RIvar,  Columbia,  NC 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  removes  the 
regulations  for  the  US  64  bridge  across 
the  Scuppemong  River,  mile  4.5. 
Columbia.  North  Carolina,  because  the 
swing  bridge  has  been  removed.  A 
notice  of  proposed  rulemaking  has  not 
been  issued  for  this  regulation  because 
removal  of  the  bridge  eliminates  the 
need  for  regulation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  August  23, 1993. 

FOR  FURTHER  WFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  Disti-ict,  at  (804)  398- 
6222. 

SUPPIEMENTARY  INFORMATION: 

Drafting  Information 

The  principle  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilham,  Project  Officer,  and  LCDR  C.A. 
Abel,  Project  Attorney. 

Badtground  and  Purpose 

The  swing  bridge  across  the 
Scuppemong  River,  mile  4.5  in 
Columbia.  North  Carolina,  was 
removed,  making  it  necessary  to  remove 
33  CFR  117.839.  This  action  has  no 
economic  consequences.  It  merely 
removes  regulations  for  a  swing  bridge 
that  no  longer  exists. 

Regulatory  Evaluation 

This  action  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  imder  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Since  there  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary.  Furthermore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  \hfi* 
this  rule  does  not  raise  sufficient 
fsderalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g(5) 
of  Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  117  of 
title  33,  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

1117.839    [Rwnoved] 

2.  Section  117.839  is  removed. 

Dated:  June  23, 1993. 
W.T.  LeUnd, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  93-17444  Filed  7-21-93;  8:45  am) 
BIUJNO  COOC  4S10-14-M 


33  CFR  Part  117 
[CC6D01-81-029] 

Drawbridge  Operation  Regulatlona; 
Hackenaack  River,  NJ,  et  al. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  New  Jersey 
Transit  Rail  Operations  (NJTRO)  and 
Bergen  Coimty  Department  of  Public 
Works,  the  Coast  Guard  is  changing  the 
regulations  governing  the  NJTRO,  Lower 
Hack  drawbridge,  mile  3.4  at  Jersey  Citv. 
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N.J..  the  NfTRO.  Upper  Hack 
drawbridge,  mile  6.9  at  Secaucus.  N.)., 
the  NJTRO.  HX  (Jacknife)  drawbridge, 
mile  7.7  at  Secaucus.  N.J.,  and  the 
Harold  J.  Dillard  Memorial  (Court 
Street)  drawbridge,  mile  16.2  at 
Hackensack.  N.J.  all  across  the 
Hackensack  River  and  the  NfTRO. 
Newark-Harrison  (Morristown  Line) 
drawbridge  across  the  Passaic  River, 
mile  5.8  at  Harrison,  New  Jersey.  The 
NJTRO  change  permits  their 
drawbridges  to  be  operated  on  an 
advance  notice  basis  using  roving  crews. 
The  Bergen  County  change  permits  a 
one  hour  shift  in  the  crewing  and 
staffing  time  of  the  Harold  J.  Dillard 
Memorial  (Court  Street)  Bridge  and 
requires  at  least  eight  (8)  hours  advance 
notice  for  openings  at  night  and  at  all 
times  on  weekends  and  Federal 
Holidays.  These  changes  relieve  the 
bridge  owners  of  the  burden  of  having 
persons  constantly  available  at  each 
draw,  but  will  still  provide  for  the 
reasonable  needs  of  navigation.  Editorial 
changes  were  made  to  clarify  the 
proposed  regulations  and  to  update  call 
sign  information  in  appendix  A. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  August  23. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  Pint  Coast  Guard 
District  at  (212)  668-7170. 

SUPPI^MENTARY  INFORMATION: 

Drafting  Informatioii 

The  draflen  of  this  notice  ara  Mr.  Si 
Brown,  Project  Manager,  and  Lieutenant 
Commander  Jeffiey  Stieb,  Project 
Coimsel,  First  Coaist  Guard  District, 
Legal  Office. 

Regulatory  Histoty 

On  June  4, 1991,  the  Coast  Guard 
published  proposed  rules  (56  FR  25397). 
concerning  this  amendment.  The 
Commander,  First  Coast  Guard  District, 
also  published  the  proposal  as  Public 
Notice  1-748  dated  June  14, 1991. 
Interested  persons  wera  given  \m\i\  July 
19  and  July  15, 1991.  respectively,  to 
submit  comments.  The  Coast  Guard 
received  six  letten  conunenting  on  the 
proposals.  Hie  Coest  Guard  determined 
there  was  no  need  for  a  public  hearing 
and  none  was  held. 

Background  aad  Purpose 

Hie  Hackensack  and  Passaic  Rivera  in 
New  Jersey  contain  a  mix  of  commercial 
and  recreational  traffic.  Presently  all  the 
aforementianed  NJTRO  bridges  are 
crewed  and  staffed  24  houn  per  day 
throiighout  the  entire  year  and  open  on 
signal,  except  NJTRO's  Newark/ 
Hairison  bridge  which  need  not  open 


during  weekday  morning  and  evening 
rush  houn.  There  has  been  a  steedy 
decrease  in  requests  fat  openings  at 
these  bridges  to  the  extent  that  two  of 
them,  Lower  Hack  and  Newark/Harrison 
now  open  on  an  average  of  once  every 
two  and  a  half  days. 

NfTRO  plans  to  operate  these  four  (4) 
bridges  utilizing  around  the  dock,  two 
person  roving  crews.  Each  oew  would 
be  split  between  the  HX  and  Uppw 
Hac^  Bridges.  The  Upper  Hack 
drawtender  would  provide  openings  of 
the  Upper  Hack  and  would  also  operate 
HX  bridge  when  the  HX  operator  was 
not  present.  The  HX  drawtender  woidd 
normally  handle  requests  for  openings 
at  the  HX,  Lower  Hack  and  Newark/ 
Harrison  bridges.  NJTRO  made  this 
request  because  of  the  proximity  and 
limited  number  of  openings  of  these 
bridges,  as  well  as  a  desire  to  achieve 
mora  effective  use  of  its  wcnrkflorce. 

Bergen  County's  Harold  J.  Dillard 
Memorial  (Court  Street)  Bridge,  mile 
16.2  across  the  Hackensack  River 
provides  a  vertical  clearance  of  7  fieet  at 
MHW  and  12  feet  at  MLW.  Current 
regulations  provide  that  the  drawbridge 
shall  open  on  signal  from  8  a.m.  to  12 
midnight.  From  12  midnight  to  8  a.m., 
the  draw  opens  on  signal  if  at  least  eight 
(8)  houra  notice  is  given.  The  regulation 
will  advance  the  time  period  one  hour 
when  the  bridge  is  crewed  and  staffed 
(7  a.m.  to  11  p.m.)  and  will  place  the 
bridge  on  eight  hout  advance  notice 
from  11  p.m.  to  7  a.m.  and  all  day  on 
weekends  and  federal  holidays.  Bergen 
County  vrill  maintain  an  on-oall  rotating 
work  shift  that  will  provide  emergency 
and  eight  hour  advance  notice  openings. 

Discussion  of  Comments  and  Changes 

Five  letten  were  received  in  response 
to  Public  Notice  1-748  and  one  letter 
was  received  refarendng  the  Federal 
Register  Notice  of  Proposed 
Rulemaking.  No  objections  were 
received  r^arding  the  Harold  J.  Dillard 
Memorial  (Court  Street)  Bridge.  Five  (5) 
of  six  (6)  responses  opposed  the  NJTRO 
proposal  to  tise  a  roving  crew  to  respond 
to  requests  for  openings.  The  other 
response  only  requested  clariGcation 
regarding  the  special  whistle  signal  for 
demand  opening  vessels.  Clarification 
was  provided  to  this  individual  by 
separate  coirespondence.  One  (1)  cf  the 
six  (6)  responses  requested  a  public 
hearing,  llie  five  (S)  responses  opposing 
the  NJTRO  proposal  represented  a  labor 
union,  recreational  boatere.  fishermen, 
commercial  towboats,  and  the  Towboat 
and  Harbor  Carrier's  Conference.  The 
following  paragraphs  address  the 
concerns  raised. 


A.  Opening  Delayt 

As  discussed  in  the  Notice  of 
Proposed  Rulemaking  (NPRM),  the 
Coast  Guard  believes  that  the  use  of  the 
two  person  roving  crews  will  respond  to 
the  mariner's  needs  with  minimal  or  no 
delays  provided  advance  notice  of  the 
desired  time  of  transit  is  given.  This 
opinion  is  based  on  the  limited  number 
of  openings  at  all  the  NJTRO  bridges  but 
particularly  at  the  Lower  Hack  Bridge 
on  the  Haocensack  River  and  the 
Newaric-Harrison  Bridge  on  the  Passaic 
River. 

To  further  minimize  the  occasional 
possibility  of  concurrent  or  short  notice 
openings  at  the  HX  and  Upper  Hack,  the 
two  lower  level  bridges,  NJTRO  clarified 
their  roving  crew  proposal  to  provide 
that  the  crew  would  normally  man  both 
of  these  bridges,  unless  responding  to  a 
request  for  opening  at  Lower  Hack  or 
Newark/Harrison  bridges.  Paragraph 
(a)(4)  of  both  Hackensack  and  Passaic 
River  regulations,  paragraphs  (b),  (d) 
and  (e)  of  the  Hackensack  River 
regulation,  and  paragraph  (e)(1)  of  the 
Passaic  River  regulation  were  reworded 
to  reflect  this  change. 

On  August  31. 1992,  to  demonstrate 
their  confidence  in  this  concept.  New 
Jersey  Transit  entered  into  a  wrritten, 
private  agreement  with  the  Towboat  and 
Harbor  Carrier's  Association  which 
include  specific  language  that  the 
Association  requested  in  order  to  insure 
that  the  roving  crews  would  respond  to 
the  advance  notice  requests  in  a  timely 
fashion.  Further,  the  agreement  provides 
a  commitment  that  New  Jersey  Transit 
will  intensively  monitor  the  roving  crew 
program  during  the  initial  three  months 
of  operation  and  at  three  month 
intervals  thereafter  to  insure  that  the 
change  in  operation  mode  is  continuing 
to  meet  the  needs  of  the  marinen.  This 
private  agreement  was  not  a  condition 
imposed  by  the  Coast  Guard  but  was 
considered  by  the  Coast  Guard  in 
evaluating  the  comments  received. 
Should  they  prove  unable  to  open  these 
bridges  in  accordance  with  these  new 
reguiations,  the  Coast  Guard  will 
consider  changing  this  rule. 

NJTRO  has  also  stated  that 
establishment  of  the  roving  crews  will 
permit  them  to  enhance  personnel 
training,  and  provide  additional  people 
for  improving  maintenance  and 
upgrading  the  bridges. 

In  response  to  the  concerns  of  the 
pleasure  boat  ownen,  paragraphs  (d) 
and  (e)  of  the  HackensatA  River 
Regulations  33  CFR  117.723  wera 
revised  to  reduce  the  permissible  delay 
at  the  Upper  Hade  Bridge  from  one  htaa 
to  one  half  hotir  and  clarify  its 
mandatory  language,  and  to  reduce  the 
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advance  notification  required  for  HX 
Bridge  from  one  hour  to  one  half  hour. 

B.  Ability  of  Tenders  To  Get  Between 
Bric^ges 

The  mariners  were  concerned  that  the 
drawtender  would  not  be  able  to  travel 
between  the  bridges  in  sufficient  time  to 
provide  the  requested  openings.  As 
stated  in  the  NPRM,  the  CkMst  Guard 
examined  both  the  driving  time,  the 
marine  transit  time  and  the  access  road 
improvements  being  made  by  NJTRO 
and  concluded  that  siiffident  time  was 
provided.  N]TRO  has  also  divided  the 
drawtenders  between  Upper  Hack  and 
HX  bridges  to  facilitate  timely  openings. 

C.  Security  of  Unattended  Structures 

Concern  over  seoirity  of  the 
structures  from  vandalism  or  as  a  result 
of  an  allision  when  imattended  was 
raised  by  the  mariners  and  the  union. 
NJTRO  has  performed  an  extensive 
security  survey  of  these  bridges  and  is 
now  in  the  process  of  installing  fencing 
and  intrusion  deterrents  to  assure  the 
secxuity  of  the  bridge  operating  cabins 
and  controls,  as  well  as  the  bridge 
operating  mechanisms.  Additionally, 
paragrapo  (a)(4)  of  both  the  Hackensack 
and  Pawaic  River  regulations  were 
reworded  to  require  NJTRO  to  maintain 
security  measures  at  each  bridge. 

D.  Adverse  Weather 

The  ability  to  accommodate  the  needs 
of  mariners  in  adverse  weather 
conditions  with  roving  crew  was  a 
concern.  33  CFR  117.59  provides 
adequate  provisions  for  the  District 
Commander  to  require  NJTRO  to  crew 
and  staff  any  or  all  of  these  bridges  in 
the  event  of  hazardous  conditions  such 
as  major  storms,  floods  or  damage  to  the 
bridge  or  its  appurtenances.  The  Coast 
Guard  believes  that  the  NPRM 
adequately  addressed  the  concerns 
regardins  the  ability  of  the  drawtender 
to  provide  timely  openings. 

E.  Ability  To  Give  and  Receive  Timely 
Notice 

With  regard  to  giving  timely  advance 
notice  to  tne  drawtender  for  an  opening, 
each  of  the  afiiected  NJTRO  bridges  are 
equipped  with  a  marine  radio  capable  of 
receiidng  and  sending  on  channels  13 
and  16  as  well  as  cellular  telephones. 
Additionally,  the  roving  crew  vehicles 
are  equipped  to  answer  channel  13  calls 
while  in  transit.  Existing  sections  117.55 
and  117.57  provide  that  adequate 
information  for  contacting  the 
drawtender  by  telephone  or  marine 
radio  be  posted  at  each  bridge.  No 
additional  requirements  for  signage  are 
deemed  warranted. 


UMI 


F.  Clearance  Gauges 

Comments  supporting  the 
requirement  for  clearance  gauges  at  all 
bridges  were  received.  The  NPRM 
proposed  changing  the  height  of  the 
numbers  on  the  clearance  gauges  on 
Hackensack  River  bridges  below  the 
turning  basin  at  mile  4.0  so  as  to 
enhance  navigation  safety. 

G.  Need  for  Public  Hearing 

The  Coast  Guard  determined  that  in 
light  of  meetings  between  NJTRO  and 
the  commercial  and  recreational 
interests,  there  was  no  need  for  a  public 
bearing. 

H.  Minor  Changes 

Subparagraph  117.739(a)(3)  of  the 
Passaic  River  regulations  has  been 
modified  to  include  a  prior  omission 
with  respect  to  referencing  both 
paragraph  (a)(1)  and  (c)  in  the  exception 
clause  and  by  adding  the  phase  "or 
reversing"  to  the  last  sentence  in  order 
to  provide  consistent  language  with 
respect  to  rail  operations  for  the  Passaic 
and  Hackensack  River  regulations. 
Appendix  A  to  part  117,  which  is 
primarily  informational,  has  been 
updated  in  the  final  rule  to  reQect  the 
most  current  information  regarding 
radiotelephone  equipped  bridges  on 
these  waterways  and  their  call  signs. 

Regulatory  Evaluation 

This  rulemaking  is  not  major  iinder 
Executive  Order  12291  on  Federal 
Regulation,  and  not  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary.  This  opinion 
is  based  on  the  fact  that  regulations  will 
not  prevent  the  mariners  from  transiting 
the  oridges,  but  just  require  advance 
planning  and  notice  for  openings.  The 
commercial  marine  interests  regularly 
provide  this  type  of  notification  and, 
thus,  there  will  not  be  a  substantial 
burden  on  commercial  users. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  of  the  reasons  discussed  in  the 
Regulation  Evaluation  above,  the  Coast 
Guard  certifies  under  U.S.C.  605(b)  that 


this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq,). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria  in 
Executive  Order  12612,  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federal 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  section  2.B.2.g(5) 
of  Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  at  the  office  of 
Commander,  First  Coast  Guard  District, 
Bldg.  135A,  Governors  Island,  NY 
10004-5073. 

List  of  Subjecto  in  33  CFR  Part  177 

Bridges. 

Regulationi 

In  consideration  of  the  foregoing,  part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.723  is  revised  to  read 
as  follows: 

f  117.723    Hackensack  Rivar. 

(a)  The  following  requirements  apply 
to  all  bridges  across  the  Hackensack 
River: 

(1)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety,  and  vessels  in  distress  shall  be 
passed  through  the  draw  of  each  bridge 
as  soon  as  possible  without  delay.  The 
opening  signal  for  these  vessels  is  four 
or  more  short  blasts  of  a  whistle  or  horn, 
or  a  radio  request. 

(2)  The  owners  of  each  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw,  with  figures  not  less  than  18 
inches  high  for  bridges  below  the 
turning  basin  at  mile  4.0,  and  12  inches 
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high  for  bridges  above  mile  4.0.  The 
gauges  shall  be  designed,  installed  and 
maintained  according  to  the  provisions 
of  section  118.160  of  this  chapter. 

(3)  Train  and  locomotives  snail  be 
controlled  so  that  any  delay  in  opening 
the  draw  shall  not  exceed  10  minutes 
except  as  provided  in  paragraph  (a)(1)  of 
this  section.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  the  opening  of  the  bridge  is 
given,  the  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interlocks  before  stopping  or  reversing. 

(4)  New  Jersey  Transit  Rail 
Operations'  (NJTRO)  roving  crews  shall 
consist  of  two  qualified  operators  on 
each  shift,  each  having  a  vehicle  which 
is  equipped  with  marine  and  railroad 
radios,  a  cellular  telephone,  and 
emergency  bridge  repair  and 
maintenance  tools.  This  crew  shall  be 
split  with  one  drawtender  stationed  at 
Upper  Hack  and  the  other  drawtender  at 
the  HX  drawbridge.  Adequate  security 
measures  shall  be  provided  to  prevent 
vandalism  to  the  bridge  operating 
controls  and  mechanisms  to  ensure 
prompt  openings  of  NJTRO  bridges. 

(5)  Except  as  provided  in  paragraphs 
(b)  through  (h)  of  this  section,  the  draws 
shall  open  on  signal. 

(b)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  draw  of  the 
NJTRO  Lower  Hack  Bridge,  mile  3.4  at 
Jersey  City  shall  open  on  signal  if  at 
least  one  hour  advance  notice  is  given 
to  the  drawtender  at  the  Upper  Hack 
bridge,  mile  6.9  at  Secaucus,  New 
Jersey.  In  the  event  the  HX  drawtender 
is  at  the  Newark/Harrison  (Morristown 
Line)  Bridge,  mile  5.8  on  the  Passaic 
River,  up  to  an  additional  half  hour 
delay  is  permitted. 

(c)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  draw  of 
AMTRAK's  Portal  bridge,  mile  5.0  at 
Little  Snake  Hill,  need  not  be  opened 
Monday  through  Friday,  except  federal 
holidays,  from  7:20  a.m.  to  9:20  a.m. 
and  from  4:30  p.m.  to  6:50  p.m.  At  all 
other  times,  an  opening  may  not  be 


delayed  for  more  than  10  minutes, 
unless  the  drawtender  and  the  vessel 
operator  communicating  by 
radiotelephone,  agree  to  a  longer  delay. 

(d)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  draw  of  the 
NJTRO  Upper  Hack  Bridge,  mile  6.9  at 
Secauciis,  N.J.  shall  open  on  signal 
unless  the  drawtender  is  at  the  HX 
bridge,  mile  7.7  at  Secaucus,  N.J.  over 
the  Hackensack  River;  then  up  to  a  half 
hour  delay  is  permitted. 

(e)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  the  draw  of  the 
NJTRO  HX  bridge,  mile  7.7  at  Secaucus, 
shall  open  on  signal  if  at  least  one  half 
hour  notice  is  given  to  the  drawtender 
at  the  Upper  Hack  Bridge. 

(f)  Except  as  provided  by  paragraph 
(a)(1)  of  this  section,  the  draw  of  the  S46 
bridge  mile  14.0  at  Little  Ferry,  shall 
open  on  signal  if  at  least  six  hours 
notice  is  given. 

(g)  The  draw  of  the  Harold  J.  Dillard 
Memorial  (Court  Street)  bridge,  mile 
16.2  at  Hackensack,  N.J.  shall  open  on 
signal  from  7  a.m.  to  11  p.m.  From  11 
p.m.  to  7  a.m.,  and  at  all  times  on 
weekends  and  Federal  Holidays,  the 
draw  shall  open  on  signal  if  at  least 
eight  hours  notice  is  given  to  the 
drawtender  or  the  Bergen  County  Police 
Communication  Center  in  Hackensack, 
New  Jersey,  except  as  provided  by 
paragraph  (a)(1)  of  this  section. 

(h)  The  draw  of  the  New  York 
Susquehanna  and  Western  Railroad 
bridge,  mile  16.3,  and  the  Midtown 
bridge,  mile  16.5,  both  at  Hackensack, 
need  not  be  opened  for  the  passage  of 
vessels,  however,  the  draws  shall  be 
restored  to  operable  condition  within  12 
months  after  notification  by  the  District 
Commander  to  do  so. 

3.  Section  117.739  is  amended  by 
adding  paragraph  (a)(5)  and  revising 
paragraphs  (a)  (3)  and  (4)  and  (e)  to  read 
as  follows: 

1117.739    Passaic  River. 

(a)*  •  • 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 


the  draws  shall  not  exceed  five  (5) 
minutes  except  as  provided  in 
paragraphs  (a)  (1)  and  (c)  of  this  section 
However,  if  a  train  moving  toward  the 
bridge  has  crossed  the  home  signal  for 
the  bridge  before  the  signal  requesting 
the  ofmning  of  the  bridge  is  given,  the 
train  may  continue  across  the  bridge 
and  must  clear  the  bridge  interlocks 
before  stopping  or  reversing. 

(4)  New  Jersey  Transit  Rail 
Operations'  (NJTRO)  roving  crews  shall 
consist  of  two  qualified  operators,  on 
each  shift,  each  having  a  vehicle  whidi 
is  equipped  with  marine  and  railroad 
radios,  a  cellular  telphone,  and 
emergency  bridge  repair  and 
maintenance  tools.  This  crew  shall  be 
split  with  one  drawtender  stationed  at 
the  Upper  Hack  and  the  other 
drawtender  at  the  HX  drawbridge  on  the 
Hackensack  River.  "Adequate  security 
measures"  shall  be  provided  to  prevent 
vandalism  to  the  bridge  operating 
controls  and  mechanisms  to  insure 
prompt  openings  of  NfTRO  bridges. 

(5)  Except  as  provided  in  paragraphs 
(b)  through  (m)  of  this  section,  the 
draws  shall  open  on  signal. 

(e)  The  draw  of  the  NJTRO  Newark- 
Harrison  (Morristown  line)  bridge,  mile 
5.8  at  Harrison,  New  Jersey  shall  operate 
as  follows: 

(1)  Open  on  signal  if  at  least  one  hour 
advance  notice  is  given  to  the 
drawtender  at  the  Upper  Hack  bridge 
mile  6.9,  across  the  Hackensack  River  at 
Secaucus,  N.J.  In  the  event,  the  HX 
drawtender  is  at  the  Lower  Hack  Bridge, 
mile  3.4  on  the  Hackensack  River  at 
Jersey  City  then  up  to  an  additional  half 
hour  delay  is  permitted. 

(2)  Need  not  open  from  7:15  a.m.  to 
9  a.m.  and  from  4:30  p.m.  to  6:50  p.m. 
Monday  through  Friday  except  federal 
holidays. 

4.  Appendix  to  part  117  is  amended 
to  revise  Hackensack  River  and  the 
Passaic  River  entries  under  the  State  of 
New  Jersey. 


APPENDIX  A  TO  Part  11 7— Drawbridge  Equipped  With  Radiotelephones 
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Dtfad:  July  12. 1083. 
KMlRimUiMH. 
RearAdmtinl.  US.  Otmt  Gamd,  Coamamder, 
First  Ck)attCmaniE)mtrtet 
(FR  Doc  93-47443  FUwi  7-ai-93;  9:45  ■») 


33CFRPart1« 
[CQO01-9>-0i7] 


Safaly  Zona  Raguiattona;  KM  V9n  Kull, 
NYandNJ 

AOBCr.  CoMt  Gomtd,  DOT. 
ACnon:  Toipofary  final  rula. 

SUMMARY:  Tba  CcMMt  Guard  is 
establiahing  a  aafaly  zone  in  the  watsis 
near  Bwgao  PoiBt  West  Reach  in  the 
Kill  Van  Kull  of  New  York  and  r4ew 
Jersey.  This  lagnlation  raplaoes  tha 
previoua  legolatioB  33  CFR  165.T  01- 
019  publishad  oo  Friday,  May  28. 1993 
(58  FR  30987).  This  zone  imposes 
requirements  in  addition  to  the 
Regulated  Navigation  Area  (RNA) 
already  in  existence  for  these  waters. 
This  zone  is  divided  into  two  sections. 
The  first  is  the  southern  portion  of  the 
channel  which  contains  a  work  area 
where  concentrated  drilling  and  hlasting 
will  be  conducted  and  no  vBasel  is 
permitted  to  transit.  The  second  section 
indudae  the  raaiainder  of  the  safety 
zone  which  sunounds  the  work  area. 
Vessel  pacsage  in  this  section  is 
permitted  under  the  critflria  set  forth  in 
these  regulations.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 
operations  which  are  being  conducted 
in  the  work  area  of  the  (±«)nei  and  with 
the  restrictioDs  in  channel  width. 


EFFECTIVE  DATE:  These  reguktions 
become  aOactive  at  8  a.m.,  July  7, 1993 
and  will  taminate  at  8  a.m..  Dacambar 
1. 1993,  HDleaa  tenninatad  sooner  by 
Captain  of  the  Port  (COTP)  NY. 

FOR  FURINER  giFOflMATION  COHrACT: 

LT  R.  TMxMxki  of  CapflHn  of  the  Port, 
New  York.  (212)  6«8-7934. 

9UPKEMENTARV  ViFORMATION: 

Drafting  IniwaiatiaB 

The  principal  persons  invohrad  in 
drafting  tUa  document  are  LT  R. 
Trabocchi.  Proiect  Manager,  Captain  of 
the  Port.  Nmm  York,  and  LCDR  J.  Stiab. 
Proiect  Attoraey.  First  Coest  G«taid 
District.  Legal  Office. 

Regulatory  Hiatecy 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  causa  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  would  be  contrwy 
to  the  public  interest  since  this 
regulatjea  is  intended  to  lessen  the 
restrictions  imposed  on  vessels 
transiting  this  area  while  maintaining 
requirements  sufCcient  to  ensure  the 
safety  of  the  port. 

On  May  28, 1993.  the  U.S.  Coast 
Guard  Captain  of  the  Port,  New  York 
published  a  final  rule  (58  FR  30987) 
implementing  requirements  in  addition 
to  the  RNA  in  existence  in  the  Kill  Van 
Kull  located  at  33  CFR  165.165.  Due  to 
comments  received  from  the  local 
industry,  the  Coast  Guard  Captain  of  the 
Port  deema  it  appropriate  to  teaaen  the 
restrictions  imposed  by  that  final  mie. 
This  final  rule  replaces  33  CFR  iSS.T- 
019  (58  FR  30987). 


UMI 


.  Back^mnid  and  1 

The  area  included  within  thia  safety 
zone  is  now  regulated  by  regulatioaa  (1) 
through  (71  of  the  RNA  and  the 
additional  legulationa  implementad  in 
this  rulemaking.  Tliase  safety  zone 
regulationa,  in  ooniuBction  with  the 
existing  KNA  regulations,  are  dasig^ied 
to  allow  vessels  to  tranait  safely  and  to 
protect  the  port  and  maritime 
community.  Due  to  the  experience 
gained  Aiougb  the  duration  of  this 
project,  the  Coaat  Guard  Captain  of  the 
Port,  New  York  considered  it 
appropriate  to  lessen  the  restrictiona 
previously  imposed.  The  previous 
requirements  for  tugs  read  that  all 
vessela  350  feet  to  700  feet  require  one 
assist  vaaael  and  all  veaaels  greater  than 
700  feet  require  tow  assist  vessels  when 
transiting  for  the  KiU  Van  Kull  (or  vice 
versa)  or  from  Neward  Bay  to  the  Arthur 
Kill  (or  vice  versa)  fay  way  of  the  work 
area.  The  new  requireoMnt  alianinatae 
the  need  for  assist  vaaaela  if  tmder  700 
fiaet  and  only  requirea  vessels  greater 
than  700  feet  to  have  two  assist  vessels 
whMi  transiting  from  Kill  Van  KiiU  to 
the  Authur  Kill  (or  vice  versa).  This  rule 
also  removes  the  restrictions  of  having 
an  assist  vessel  accompany  all  hawser 
tows.  Removing  these  restrictions  will 
create  less  of  a  biodan  on  the  vessel 
traffic  needing  to  transit  this  area". 

Regulatory  Evaluation 

Hiese  regulations  are  not  major  imder 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Polides  and 
Procedures  (44  FR  11040;  February  26. 
1979).  In  light  of  the  regulations  limited 
scope,  the  small  size  of  the  affiscted  area, 
the  minimal  restrictions  that  are  in 
place  and  the  advance  notice  available 
to  the  community,  the  Coast  Guard 
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expects  the  economic  impact  of  this 
rulemaking  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
The  channel  will  not  be  completely 
closed  therefore  allowing  vessels  to  still 
make  their  destination  Mrith  minor 
restrictions.  Vessel  operators  who  do 
not  wish  to  comply  with  the  safety  zone 
restrictions  in  this  area  of  the  KVK  have 
the  option  of  choosing  an  alternative 
route  by  taking  the  Arthur  Kill  to  or 
from  Newark  Bay. 

Small  Entities 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  it  has  been 
determined  that  these  regulations  do  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  it  is  an  action 
under  the  Coast  Guard's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
is  included  in  the  docket. 

List  of  Subiects  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
165  of  tiUe  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  t65-{AMENDEO] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Antiwrity:  33  U.S.C  1231: 50  U.S.C  191, 
33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5, 
49  CFR  1.46. 


2.  A  temporary  §  165.T  01-87  is 
added  to  read  as  follows: 

f166.T01-S7    Safely  Zone:  MiVanKuN, 
BefQen  Point  Wed  Reach  (Weclem 
Portton)    Newf  York  and  New  Jaraey. 

(a)  Location.  (1)  The  following  area 
has  been  declared  a  Safety  Zone:  All 
waters  of  the  Kill  Van  KuU  West  of  tiie 
074<>08'00"W  line  of  longitude.  East  of 
the  074''09'36"W  line  of  longitude  and 
Soutii  of  the  40'>39'06"N  Une  of  latitude. 

(2)  Within  this  safety  zone  exists  a 
"Work  Area"  where  concentrated 
drilling  and  blasting  is  being  conducted. 
The  "Work  Area"  includes  all  waters 
bounded  by  the  following  points: 

Latitude  Longitude 

40''38'24"N  074»08'52n«r 

40''38'24"N  074'W03"W 

40°3«'31"N  074»09'15"W 

40"'38'3rT4  074°0«'06~W 

40''38'31"N  074°0«'54"W 

Thence  to  the  point  of  the  beginning. 

The  eastern  and  western  edges  ofthis 
"Work  Area"  are  marked  by  lighted 
buoys  set  by  the  Coast  Guard. 

(bj  Effective  date.  These  regulations 
become  efiiactive  at  8  a.m.,  on  July  7. 
1993  and  will  terminate  at  8  a.m., 
December  1, 1993,  imless  terminated 
sooner  by  Captain  of  the  Fort,  New 
York. 

(c)  Regulations.  (1)  "Work  Area":  In 
accordance  with  the  general  regulations 
in  Section  165.23  ofthis  part,  entry  into 
or  movement  within  the  "Work  Area"  of 
the  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Fort. 

(2)  For  all  other  waters  of  the  safety 
zone  described  in  paragraph  (a)(1)  the 
COTP  has  included  the  following 
requirement  in  addition  to  paragraphs 
(d)(1)  tiurough  (6)  of  §  165.165: 

(i)  Prior  to  entering  this  safety  zone, 
the  master,  pilot,  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  Vessel  Traffic 
Center  (VTC)  New  Yoric  regarding  the 
employment  of  assist  vessels  and 
intentions  while  transiting  the  safety 
zone. 

[ii]  Tug  requirements:  All  vessels 
greater  than  700  feet  require  two  assist 
vessels  when  transiting  6t>m  Kill  Van 
Kull  to  \he  Arthur  Kill  (or  vice  versa). 

(iii)  Transit  between  Bergen  Point 
West  Reach  and  South  of  Shooters 
Island  Reach  is  prohibited. 

(3)  Waiver.  The  Captain  of  \he  Port 
New  York  may,  upon  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  at  least  4  hoius  before  the 
intended  operation(s)  and  must  state  the 
need  and  describe  the  proposal. 

f1SS.T01-019    [Removed] 
3.  Section  165.T  01-919  is  removed. 


Dated:  July  1.1993. 
TJLGilaour, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

IFR  Doc  93-17445  Filed  7-21-93;  8:45  ami 
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33  CFR  Part  165 

[COTP  St  Louie  Regulalion  93-028] 

Safety  Zone  Regulations:  Uppw 
Miaaisaippi  Rivar  Batwaan  MUa  17M 
and  184.0 

AOENCV:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River  between  mile  179.0 
and  184.0,  requiring  minimum 
horsepower  for  all  towboats  and 
restricting  the  length  of  south  bound 
tows  during  night  transit.  The  safety 
zone  is  necessary  to  protect  commercial 
vessels  bom  hazards  associated  with 
high  water  conditions. 
EFFECTIVC  DATE:  This  regulation  is 
efi^ective  on  June  26, 1993  and  will 
terminate  on  July  28, 1993  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOn  FURTHER  MFORMATION  CONTACT:  LT 
Tim  Deal,  Operations  Officer,  Captain  of 
the  Port  St.  Louis,  Missouri  at  314-539- 
3823. 

SUPPLEMENTARY  MFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  publication  in  the 
Federal  R^giater.  Publishing  an  NPRM 
and  delaying  the  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  safety  of  structures  and  vessels 
operating  in  the  regulated  aree. 
DRAFTINO  MFORMATION:  The  drafter  of 
this  regulation  is  Chief  Joseph  D. 
Cosgrove,  Port  Environmental  Safety 
Officer,  under  the  Captain  of  the  Port. 
DISCUSSION  OF  REGULATION:  The 
circumstance  requiring  this  regulation  •• 
the  rapid  rise  in  the  Upper  Mississippi 
River  water  level  as  determined  by  the  v 

Captain  of  the  Port.  This  regulation  will 
be  in  effect  from  June  26, 1993  and 
remain  in  effect  until  July  28, 1993 
unless  sooner  terminated  by  the  Captain 
of  the  Port.  This  regulation  is  required 
to  protect  the  port  and  commercial 
vessels  from  dangers  associated  with 
high  water  levels  on  the  Upper 
Mississippi  River.  Entry  into  this  zone 
is  prohibited  for  towing  vessels  unless 
they  have  at  least  250  horsepower  for 
each  1500  tons  of  uifgo.  South  bound 
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tows  greatar  than  600  feat  in  length 
(excluding  the  tow  boat}  may  transit  tfaa 
safety  zone  during  dayfi^  hoars  only. 
Quaations  can  be  direictad  to  Coast 
Guard  &oup  Upper  Mississippi  River 
on  VHP  channel  16.  Reopening 
broadcasts  will  be  made  by  Coast  Guard 
Group  Upper  Mississippi  Rivte.  This 
regulation  is  issued  pursuant  to  33 
U.S.C  \m  as  set  otit  ia  the  authority 
dUtion  for  all  of  33  CFR  past  165. 


List 


ten  era  Fart  MS 


Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Secuifty  measures. 
Waterways. 


In  considantioa  et  dw  fiaragoing. 
subpart  C  of  part  165  of  tide  33.  Coda 
of  Federal  R^ladoos.  is  amended  as 
follows: 

1.  TIm  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aothortir-  33  U.S.C  123:;  50  U.S.C  191; 
49  CFR  1.46  aad  33  CFR  1.05-l(f).  &04-1. 
6.M-6.  and  16&5. 

2.  A  new  §  165.T0248  is  added  to  read 
as  follows:  | 


f1«B.T0MS 

Ml 


(a)  Location.  Ths  following  area  is  a 
safety  zone:  Upper  Mississippi  Rrver 
betMreen  mile  179.0  through  1B4.0. 

(b)  Effective  date.  This  ragslation 
becoraes  effactive  at  9  a.m.  local  time  on 
June  26, 1993  and  will  remain  in  effect 
until  My  28. 1993  nnleaa  sooner 
terminatad  by  tfaa  Captain  of  the  Port. 

(c>  Regfihtions.  Entry  into  this  zona 
by  towi^  vessels  is  prohibited  unless 
the  following  restrictians  are  complied 
with: 

(1)  The  towing  vessel  m\ist  have  a 
minimum  of  250  horsepower  for  each 
1500  tons  of  cargo. 

U)  South  bound  tows  grsater  than  600 
feet  in  length  (excluding  the  towboet) 
may  teansit  the  salaly  aone  daring 
dayhghl  hoois  only. 

Dated:  28  faae  1993. 
ScattP.Caapar 

Commaadtf.  U.S.  Coast  CuaaL  Captain  of 

the  Pott,  SL  Louis.  UiMouri. 

(FR  Doc  83-174«7  FUad  7-2V-93;  8:45  am] 


DEPARTMENT  Of  VETEfUNS 
AFFAIRS 

38  CFR  Part*  a  MdU 


UMI 


Coat  or 

AGCMCV:  Department  of  Vaterana  Affairs. 
ACnONC  Final  ragulations. 

SUMMARY:  The  Department  of  Vetarans 
AfEairs  (VAl  has  amended  VA 
regulations  to  increaaa  the  settlement 
and  waiver  authority  delegated  to 
officials  within  the  Office  of  the  General 
Counsel  and  Distrkt  Counsels.  This 
change  follovn  increased  authority 
delegated  by  die  Department  of  Justice 
to  heads  of  departments  and  agencies  of 
the  United  States. 
EFFECTME  OATE:  March  5. 1993. 


FOR  FUMdICR  MFORMMION  CONTACT: 
Douglas  W.  Bartow,  Director  of  Debt 
Management  (021G),  DepartmeiU  of 
Veterans  Affairs.  Office  of  the  Geeetal 
Counsel.  810  Vermoat  Avmue  NW., 
Washington,  DC  20420  (202)  523-3355. 
SUPPtEMBITARr  IMTORM^TIOW.  AG  Order 
No.  1594-92.  published  in  the  Federal 
Ragistar  of  June  19, 1992,  at  pages 
27356  and  27357.  amended  Etepartment 
of  Justice  regulations  (28  CFR  part  43) 
pertaining  to  the  recovery  of  the  cost  of 
hospital  and  medical  care  and  treatment 
furnished  by  the  United  States.  This 
change  increased  the  settlement  and 
waiver  authority  delegated  to  heads  of 
departments  and  agencies  of  the  United 
States  responsible  for  the  furnishing  of 
hospital,  medical  surgical,  or  dental 
care. 

Under  the  prior  authority  VA  was 
permitted  to  compromise,  settle,  or 
waive  claims  not  in  excess  of  $40,000^ 
AG  Order  No.  1594-92  increases  VA's 
authority  to  $100,000.  This  changB  was 
intended  to  correspond  to  the  increased 
cost  of  medical  care  and  treatment  since 
the  last  change  to  this  authority  in  1978. 
VA  has  amended  38  CFR  2.6(eU3)  and 
14.619  in  order  to  further  delegate  this 
authority  to  the  General  Counsel, 
Deputy  General  Counsel.  Assistant 
General  Counsels.  Deputy  Assistant 
General  Counsels.  Director  of  Debt 
Management,  mad  District  Counsels,  or 
thoae  acting  ior  th«n.  eiicapt  thai  claims 
being  compromised .  settled,  or  waived 
by  District  Counsels  in  excess  of 
$40,000  will  require  approval  of  the 
Office  of  the  General  Counsel. 

VA  for  good  causa  finds  that  prior 
publication  of  these  changes  for  public 
notice  and  comment  is  unnecessary 
since  they  concern  Department 
management  and  are  primarily  internal 


to  VA.  Because  a.  notice  of  proposed  rule 
making  will  net  be  peblidnd,  these 
changes  de  not  come  within  the 
definition  of  a  •*niFe"  (5  U.S.C.  601(2» 
subject  to  fte  reoirirements  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  ^fev•Tthe^e88,  these 
final  reflations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA  because 
their  effect  is  primarily  internal  to  the 
Department  of  Veterans  Affairs. 

These  final  regulations  have  also  been 
reviewed  under  Executive  Order  12291 
and  have  been  determined  to  be 
nonmajor  because  they  will  not  have  a 
$100  millron-  annual  effect  on  the 
economy  and  ivill  not  have  any  adverse 
economic  impact  on  or  increase  costs  to 
consumers,  individual  industries. 
Federal.  State,  and  local  government 
agencies  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistaice  number. 

List  of  Subjects 

38  CFR  Part  2 

Authority.  Delegalions  (government 
agencies). 

38  CFR  Part  14 

Claims.  Foreign  relations. 
Government  employees.  Lawyers.  Legal 
services.  Organization  and  functions. 
Veterans. 

Approved:  March  5. 1993. 
JeMC  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  2  and  14  are 
amended  as  sat  forth  below: 

PART  2— DELEGATIONS  OF 
AUTHORfTV 

1.  The  authority  dtation  for  part  2 
continues  to  read  as  follows: 

Authority:  72  Stat  1114;  38  U.S.C  510, 
unless  otherwise  noted. 

2.  In  5  2.6.  paragraph  (e)(3)  is  revised 
to  read  as  fellows: 

§  2.6    Secretary's  datogalfena  of  authority 
to  certain  offidala  (38  D.S.C.  512). 

(e)  General  Counsel. 

•        •        •        •        • 

(3)  Under  the  provisioas  of  "The 
Federal  Medical  Care  Recovery  Act."  42 
U.S.C.  2651,  et  seq.  (as  implemented  by 
part  43.  title  28,  Code  of  Federal 
Regulations),  authority  is  delegated  to 
the  General  CbunseU  Deputy  General 
Counsel,  Assistant  Gwieral  Counsel, 
Deputy  Assistant  General  Counsel. 
Director  of  Debt  Managentent.  v  i 
District  Counsels  or  those  authot  zed  to 
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set  for  them,  to  o^Iect  in  lull, 
compioniise.  tattle,  or  waive  any  claim 
and  execute  the  release  thereof; 
however,  claims  in  excess  of  $40,000 
may  be  compromised,  settled,  or  waived 
(Mily  with  the  prior  approval  of  the 
Office  of  the  General  Counsel,  and 
further  provided  that  claims  in  excess  of 
$100,00  may  be  onnpromised.  settled, 
or  waived  only  with  the  prior  approval 
of  the  Department  of  Justice. 


PART  14-LEGAL  SERVICES. 
GENERAL  COiJNSEL 

1.  The  authority  citation  fior  part  14  is 
amended  to  reed  as  follows: 

Anthoritr  72  SM.  1114, 1238;  38  U.S.C 
510. 5901-5905,  unlen  otharwiae  noted. 

2.  In  §  14.619.  paragraph  (b)  is  revised 
to  read  as  follows: 

|1441t   CoOadlon  action. 


(b)  The  District  Counsel  may  collect, 
compromise,  suspend,  or  tarminate 
collection  activity  on  any  such  claim  as 
is  authorized  under  §  2.6(e)(3)  of  this 
chapter.  However,  claims  in  excess  of 
$40,000  may  be  compromised,  settled, 
or  waived  ooily  wdth  the  prior  approval 
of  the  General  Counsel  and  claims  in 
excess  of  $100,000  may  be 
compromised,  settled,  or  waived  only 
with  the  prior  approval  of  the 
Department  of  Justice,  which  will  be 
obtained  through  the  General  Counsel. 
Any  such  claim  that  has  not  been 
collected  in  fiill  and  whidi  has  not  been 
compromised,  suspended  or  terminated 
will  be  referred  by  the  District  Counsel 
to  the  appropriate  U.S.  Attorney  along 
with  appropriate  information  necessary 
to  protect  the  interest  of  the 
Government  A  copy  of  the  referral  to 
the  U.S.  Attorney  %«rill  be  sent  to  the 
General  Counsel's  office. 
•       •       •       «       • 

(FR  Doa  93-17456  PUad  7-21-93;  8:45  am] 


ENVmONMBfTAL  PROTECTKNI 
AGENCY 

40CFR  Part  180 

[OPP-a00242A:  FRLr-«590-61 

RIN2(m>-AB78 

Sodium  AfMnlto;  n&vocMon  of 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  nnal  rule. 


StMNARV:  This  rule  removes  all 
tolerances  listed  in  40  CFR  pert  180  for 
sodium  arsenite.  All  tolerances  for 
sodium  arsenite  residues  (expreued  as 
arsenic  trioxide  (AsaOs))  resulting  from 
the  insectiddal  use  of  sodium  arsenite 
under  40  CFR  180.335  for  use  in  liver, 
kidney,  fot,  meat,  and  meat  byproducts 
of  catUe  and  horses  are  being  revoked 
immediately,  and  the  interim  tolerance 
for  residues  of  sodium  arsenite, 
expressed  as  arsenic  trioxide  (AS2O3), 
resulting  from  the  fungicidal  use  of 
sodium  arsenite  in  or  on  grapes  under 
40  CFR  180.319  are  being  revoked  as  of 
June  30. 1994.  These  actions  are  being 
taken  because  EPA  canceled  the 
insectiddal  use  of  sodium  arsenite  in 
1988.  and  Agtrol  Chemical  Prodiicts,  the 
sole  registrant  of  the  fungiddal  use, 
requested  and  was  granted  voluntary 
cancellation  of  its  two  registrations  of 
products  containing  sodium  arsenite 
(EPA  registration  numbers  55146-35  and 
55146-25). 

EFFECTIVE  DATE:  July  22, 1993. 
AOtWESSES:  Written  objections  and/or 
requests  for  a  hearing,  identified  by  the 
document  control  niunber  OPP- 
300242A,  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  401 M  St.,  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Brian  Steinwand,  ^>edal  Review 
and  Reragistration  Division  (H7508W), 
Environm«ital  Protection  Agency.  401 
M  St.  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Special  Review  Branch,  Rm.  WF32I44. 
2800  Jefiiarson  Davis  Hwy..  Arlington. 
VA.  (703)-308-8174. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  13, 1992  (57 
FR  1244),  EPA  proposed  to  revoke  all 
tolerances  and  the  interim  tolerance  for 
sodium  arsenite  expressed  as  arsenic 
trioxide  (AsjOs).  imder  section  408  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C  301  et  seq.  No 
requests  for  referral  to  an  advisory 
committee  or  comments  were  siibmitted 
related  to  EPA's  rationale  for  revoking 
sodium  arsenite  tolerances  set  forth  in 
the  January  13. 1992  proposal,  on  the 
schedules  set  for  expiration  of  the 
toloances  and  interim  tolerance,  or  on 
any  other  issue  related  to  these 
tolerance  revocations. 

Tolerances  for  residues  of  sodium 
arsenite  in  or  on  raw  agricultural 
commodities,  expressed  in  parts  per 
million  (ppm)  arsenic  trioxide,  are  listed 
at  40  CFR  180.335.  The  tolerances  are 
2.7  ppm  in  the  kidney  and  liver  of  cattle 
and  horses  and  0.7  ppm  in  the  meet  fist, 
and  meat  byproducts  (except  kidney 
and  liver)  of  cattle  and  horses.  For 


grapes,  en  interim  toleranoe  of  0.05  ppm 
is  listed  at  40  CFR  180.319. 

In  the  Federal  Register  of  June  30, 
1988  (53  FR  24787).  EPA  issued  the 
Final  Notice  of  Intent  to  Cancel  for  the 
nonwood  preservative  uses  of  inorganic 
arsenicals.  In  that  Notice,  any  sale, 
distribution,  or  use  of  products 
containing  sodium  arsenite,  except  the 
fungiddaluse on  grapes,  was prtrfiibited 
eSsctive  August  1. 1988.  A  provision  for 
the  sale  and/or  use  of  existing  stocks 
was  not  granted  because  EPA 
determiMd  that  cardnoganic  risks 
posed  to  woriLflrs  and  acute  risks  due  to 
acddental  ingestion  by  the  insectiddal 
use  of  sodiimi  arsenite  outweighed  the 
Umited  benefits  of  allowing  sale  and  use 
of  existing  stocks.  EPA  defened  action 
on  the  fungiddal  use  of  sodium  arsenite 
luitil  further  information  could  be 
obtained  on  dietary  exposure  to 
inorganic  arsenicals  (worker  risks  for 
this  use  are  estimated  to  be  small  since 
the  appUcation  system  yields  low 
exposures). 

The  sole  registrant  of  fimgiddal-use 
products.  Agbrol  Chemicals  Products, 
requested  v^untary  cancellation  of  the 
last  two  sodium  arsenite  registrations  in 
November  1990.  A  final  ord«'  canceling 
these  registrations  was  published  in  the 
Federal  Register  of  January  13. 1992  (57 
FR  1262). 

EPA  predicts  there  will  be 
insignificant  or  no  economic  impad 
fiom  revoking  the  tolerances  at  40  CFR 
180.335  because  the  insectiddal  use  of 
soditun  arsenite  was  canceled  in  1988. 
Consequently,  ample  time  has  passed  to 
allow  legally  treated  commodities  (i.e., 
treated  before  the  1988  cancellation)  to 
pass  through  the  channels  of  trade. 

In  the  January  13, 1992  cancellation 
order,  EPA  announced  Agtrol  Chemical 
Products  wotdd  be  allowed  to  sell  its 
existing  stocks  until  Janiiary  13, 1993 
and  any  other  person  would  be  allowed 
to  distribute,  sell,  and  use  existing 
stocks  until  depletion.  B>A  believes  all 
existing  sodiiun  arsenite  stocks  will  be 
exhausted  by  January  1994.  EPA 
believes  that  all  legally  treeted  grapes 
will  pass  through  the  channels  of  trade 
prior  to  June  30, 1994.  EPA  expects  little 
adverse  economic  imped  from  revoking 
the  interim  tolerance  since  ample  time 
is  being  granted  for  use  of  stocks  and 
dearance  of  treated  commodities 
through  channels  of  trade. 

This  tolerance  revocation  vrill  make  it 
unlawful  to  import  any  food  commodity 
containing  sodium  arsenite.  Based  on 
the  reasons  set  forth  above  and  in  the 
January  13, 1992  proposal.  EPA  is 
revoking  the  tolerances  for  sodium 
arsenite  on  animal  parts  at  this  time, 
and  revoking  the  interim  tolerance  fbr 
sodium  arsenite  on  grapes  by  amending 
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that  tolOTsnca  to  include  an  expiration 
date  ofjune  30. 1994. 

RiqiiMl  far  a  Heariag  awl  Obfectioiis 

Pursuant  to  section  408(d)  of  FFDCA. 
21  use  346a(d). and 40 CFR part  178, 
any  person  adversely  afiected  by  this 
regulation  revoking  the  tolerances  for 
sodium  arsenite  may.  within  30  days 
alter  the  date  of  publication  of  this  final 
rule  in  the  Federal  Ragisler,  file  written 
objections  and/or  a  request  kr  a  hearing 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objecUons  (40  CFR  178.25).  Each 
objection  must  be  acccmipanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestCHs'  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
foUowring:  lliere  is  a  geniiine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
mora  of  such  issues  in  fsvoi  of  the 
lequestor.  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  resolution  of  the  fectual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  acticm  requested  (40  CFR  178.32). 

Exacolhre  Order  12291 

As  explained  in  the  proposal  of 
January  13. 1992  (57  FR 1244).  EPA 
determined,  pursuant  to  the 
requirements  of  E.0. 12291.  that  the 
revocation  of  these  tolerances  will  not 
cause  a  major  increase  in  prices  and  will 
not  have  a  significant  adverse  effect  on 
competition  or  the  abiUty  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  under  section  3  of  E.0. 12291. 

lagnktory  FloibUity  Ad 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  98-354;  94  Stat  1164.  5  U.S.C.  601  et 
sea.).  «id  it  has  bera  determined  that  it 
will  not  have  a  significant  eccmomic 
impact  (HI  a  substantial  numbw  of  small 
businsaaes.  small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  January 
13. 1992  propoaaL 


Accordingly.  I  certify  that  this  rule 
does  not  require  a  separate  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  regulatory  action  does  not 
contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 
(Section  408(m)  of  the  Federal  Food, 
Drug,  and  CosmeUc  Act  (21  U.S.C  346 
(m)). 
Lial  of  Sobiacts  in  40  CFR  Part  180 

Administrative  oractice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dited:  )uly  9. 1993. 

SiMuiLWayland. 

Acting  Assistant  Administrator  for 
Pnvention,  Pesticides,  and  Toxic  Substances. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 


PART  18(MAMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Amhority:  21  U.S.C  346a  and  371 . 

1180319    [Amended] 

2.  By  amending  §  180.319  Interim 
tolemnces  in  the  table  therein  by 
revising  the  footnote  at  the  end  of  the 
table  that  references  the  entiv  for 
sodium  arsenite  and  currently  reads 
"•Calculated  as  A8203"  to  read 
"■Calculated  as  AsjOs  and  expires  on 
June  30, 1994." 

•180336    [Removed] 

3.  By  removing  S  180.335  Sodium 
Arsenite;  tolerances  for  residues. 

(FR  Doc.  93-17426  Filed  7-21-93;  8:45  am] 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Car*  Financing  Administration 

42  CFR  Part  493 
rH8O-202-CNl 

Itodlcai*.  Medicaid  and  CUA 
Programa;  Regulatlona  hnplamanUng 
tha  Clinical  Laboratory  bnprovamanl 
Amandmanta  o(  1988 

AGENCY:  Health  Care  Financing 
Administration  (HCFA)  and  Public 
Health  Service  (PHS),  HHS. 
ACTION:  Final  rule;  correction. 


tUMMARV:  On  January  19, 1993.  we 
updated  the  rules  originally  pubUdied 
on  F^ruary  28, 1992,  concerning 
requirements  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  We  have  identified  a  number  of 
typographical  erron  and  we  are 
correcting  them  in  this  notice.  We  also 
add  regulatory  text  that  was 
inadvertently  omitted  on  January  19. 
1993  relating  to  quality  control 
requirements  for  cytologor  testing  and 
qualifications  for  genertu  supervision. 
EFFECTIVE  DATE:  This  correction  is 
effective  January  19. 1993. 
FOR  FURTHER  MFORMATICN  CONTACT: 
Tracy  Mummert,  (410)  597-5904. 

StiPPLEMENTARV  MFORMATION: 
Omitted  Material 

In  Federal  Register  document  93- 
1169,  (58  FR  5215),  published  (m 
January  19, 1993,  we  explained  in  the 
preamble  to  that  rule  (58  FR  5219)  that 
we  were  modifying  §493.1461  to 
prevent  the  inadvertent  exclusion  of 
those  individuals  who  qualified  or 
could  have  qualified  as  general 
supervisor  under  §  493.1427  of  our 
March  14, 1990  regulations,  which  these 
rules  supersede,  libose  1990  rules 
permitted  persons  who  were  serving  as 
general  supervisora  and  who  had 
sucoessfiilly  completed  the  examination 
offered  by  HHS  plus  6  years  of 
experience,  to  continue  in  the  capacity 
as  general  supervisora.  We  explained  in 
the  January  19  publication  that,  because 
this  examination  was  discontinued  in 
1987,  we  inadvertently  excluded,  as 
qualified  supervisora.  those  individuals 
who  successfully  completed  the 
examination  after  March  1. 1986  but 
who,  as  of  September  1. 1992.  when  the 
CLIA  regulations  generally  became 
effective,  would  have  had  less  than  6 
yean  of  experience,  thus  leaving  them 
unqualified  to  continue  in  a  general 
supervisor  capacity  under  the  February 
.    28. 1992.  rule.  In  preparing  the  January 
19  document  for  publication,  however 
the  regulations  text  resolving  this  issue 
was  omitted.  We  are  publishing  it  now 
as  a  new  S  493.1461(c)(3).  Because  the 
content  of  the  March  14, 1990  rule  has 
been  superseded,  we  are  adding  a  new 
S  493.1462  that  presents  the 
requirements  of  the  March  14. 1990 
rule. 

Inasmuch  as  this  new  section  for 
general  supervisor  Qualification 
requirements  includes  reference  to  the 
previous  laboratory  regulation  fat    • 
technologist,  and  because  we  want 
readers  to  have  reedy  access  to  this 
language  instead  of  refierring  them  to  the 
previous  regulations  imder  which  they 
are  now  qualifying,  we  are  also 
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republishing  in  substanoB  the 
regulations  lor  labocatoiy  technologist 
that  appeared  at  42  CFR  403.1433 
(publisoad  on  Mardi  14. 1900).  as  a  new 
$493.1401. 

At  $  403.1257,  we  are  reinserting  the 
word  "gynecolc^c"  to  specifically 
include  gynecologic  as  well  as 
nongynecologic  slide  preparatitms  made 
using  non-traditional  techniques  to  be 
counted  as  half-slides  for  purposes  of 
woridoad  calculations.  We  inadvertently 
omitted  the  word  gynecologic  in  the 
January  19  publication  in  paragraph 
(b)(2),  whidi  concerns  workload 
calculations.  No  dtange  was  intended  in 
this  area. 

Those  comments  that  may  have  been 
submitted  from  the  public  besed  on 
omissions  will  be  reviewed,  evaluated 
and  addressed  in  the  publication  of  a 
subsequent  CUA  rule. 

Corracdons 

We  also  oonect  a  number  of  editorial 
errors  and  typographical  vron. 

S403.a0   (Corradedl 

1.  On  page  5222,  in  column  two. 
§  493.20(b).  line  fcnir  is  oomcted  to 
read,  "in  subpart  C,  registration 
certificate,  certificate  bn  physidan- 
performed  miatMcopy  procedures,  and 

i493,4S   ICofraeledl 

2.  On  pege  5223.  in  the  first  coluimi, 
§493.43(cM2),  line  eight  "Act;"  is 
corrected  to  read  "Act;  and" 

I4S3.4S   ICorreclad] 

3.  On  page  5223,  in  column  one, 

§  493.45(a)(1).  line  three,  "of  moderate 
and  hi^  complexity"  is  corrected  to 
read  "of  moderate  or  hi^  complexity, 
or  both". 

140353    ICorradad] 

4.  We  are  making  the  following 
corrections  to  §  493.53: 

a.  On  page  5224,  in  coliunn  one,  in 
the  third  line  of  the  section  heading. 
"physidan-perfotmed  microscopy."  is 
corrected  to  read  "physician-performed 
microscopy  procaduies." 

b.  On  page  5Z24.  column  one, 
§493.53(a),  line  three.  "§§493.15"  is 
corrected  to  read  "§§  403.15(0)". 

5.  On  page  5224.  in  the  first  column, 
in  the  first  line  of  amendment  16. 
"493.35"  is  corrected  to  read  "493.55". 

1493.55    CCorreeMl 

6.  On  page  5224.  in  column  one, 

§  493.55(b)(1),  line  two,  "are  not  a  fixed 
location,  that  is"  is  ccwrected  to  read, 
"are  not  at  fixed  locations,  that  is,". 


7.  On  page  5228,  in  column  one, 

§  493.646(a).  line  one,  "State-exempt"  is 
corrected  to  read  "CUA-exempt". 

1403.1215   (Cofrededl 

8.  On  page  5231,  in  column  one. 
§493.1215(a}(l)(ii),  line  one,  "(u) 
Document  as  maintenance"  is  corrected 
to  read,  "(ii)  Document  all 
maintenance". 

1403.1257    [Cerreelad] 

9.  On  page  5232,  in  colimm  three, 
§  493.1257(b)(2).  line  three, 
"(nongynecologic)  made  using"  is 
corrected  to  read  "(gynecologic  and 
nongynecologic)  made  using". 

10.  On  page  5235,  in  column  two,  line 
two  of  amendment  73,  "revising 
paragraphs  (c)(1)  and  (d)(2)  to"  is 
corrected  to  read,  "revising  paragraphs 
(c)(1),  (c)(3),  and  (d)(2)  to". 

1493.1461    [Correded] 

11.  On  page  5235,  in  the  third 
colunm,  immediately  preceding 

§  493.1461(d),  add  revised  paragraph 
(c)(3)  to  read  as  follows: 

"(3)(i)  Except  as  spedfied  in 
paragraph  (3)(ii)  of  this  section,  have 
previously  qualified  as  a  general 
supervisor  under  §  493.1462  on  or 
before  February  28, 1992. 

ii)  Exception.  An  individual  who 
achieved  a  satisfactory  grade  in  a 
profidency  examination  for  technologist 
given  by  IfflS  between  March  1, 1986 
and  December  31, 1987,  qualifies  as  a 
general  supervisor  if  he  or  she  meets  the 
requirements  of  §  493.1462  on  or  before 
January  1, 1994." 

12.  On'page  5235,  in  the  third 
column,  immediately  before  amendment 
74,  insert  the  following: 

"73a.  A  new  §  493.1462  is  added  to 
read  as  follows: 

f4S3.14S2    Qanaral  eupervlsor 
quaUfieatione  on  or  before  Febniary  28, 
1902. 

To  qualify  as  a  gMieral  supervisor 
under  $493. 1461(c)(3),  an  individual 
must  have  met  or  could  have  met  the 
following  qualifications  as  they  were  in 
effect  on  or  before  February  28, 1992. 

(a)  Each  supervisor  possesses  a 
currMit  license  as  a  laboratory 
supervisor  issued  by  the  State,  if  such 
licensing  exists;  and 

(b)  The  laboratory  supervisor — 
(1)  Who  qualifies  as  s  laboratory 

diredor  under  §  493.1406(b)(1),  (2),  (4), 
or  (S)  is  also  qualified  as  a  general 
supervisor;  therefore,  depending  upon 
the  size  and  functions  of  the  laboratory, 
the  laboratory  diredor  may  also  ser\'e  as 
the  iaborator\'  supervisor;  or 

(2)(i)  Is  a  physician  or  has  earned  a 
dodoial  degree  from  an  accredited 


institution  «dth  a  malar  in  one  of  the 
chemical,  physical,  or  biological 
sdences;  and 

(ii)  Subsequent  to  graduation,  has  had 
at  least  2  yean  of  experience  in  one  of 
the  laboratory  specialties  in  a 
laboratory;  or 

(3)(i)  Holds  a  master's  degree  from  an 
accredited  institution  with  a  major  in 
one  of  the  chemical,  physical,  or 
biological  scioices:  and 

(ii)  Subsequent  to  graduation  has  had 
at  least  4  yean  of  pertinent  full-time 
laboratory  experience  of  whidi  not  leas 
than  2  yean  have  been  spent  working  in 
the  dedgnated  spedalty  in  a  laboratory, 
or 

(4)(i)  Is  qualified  as  a  laboratory 
technologist  under  §493.1491;  and 

(ii)  After  qualifying  as  a  laboratory 
technologist,  has  had  at  least  6  yean  of 
pertinent  full-time  laboratory 
experience  of  which  not  less  than  2 
years  have  been  spent  working  in  the 
designated  laboratory  spedalty  in  a 
laboratory;  or 

(5)  With  resped  to  individuals  first 
qualifying  before  July  1, 1971,  has  had 
at  least  15  years  of  pertinent  foil-time 
laboratory  experience  before  January  1, 
1968;  this  required  experience  may  be 
met  by  the  substitution  of  education  for 
experience." 

13.  On  page  5235,  in  the  third 
column,  line  one  of  amendment  75, 
"(b)(3),"  is  inserted  after  "(b)(1),". 

1493.1480    [Conedacq 

14.  On  page  5236,  in  tlie  first  column. 
immediately  before  §  493.1489(b)(4), 
insert  the  following: 

"(3)  Have  previously  qualified  or 
could  have  qualified  as  a  technologist 
under  §  493.1491  on  or  before  February 
28, 1992;" 

15.  On  page  5236.  in  the  first  column, 
immediately  before  amendment  76. 
insert  the  following: 

"75a.  A  new  §  463.1491  is  added  to 
read  as  follows: 

§493.1491    Teehnologlet  qualMcallene  on 
or  before  February  28, 1992. 

In  order  to  qualify  as  high  complexity 
testing  personnel  under 
§493.148g(b)(3),  the  individual  must 
have  met  or  could  have  met  the 
following  qualifications  for  technologist 
as  they  were  in  effect  on  or  before 
February  28, 1992.  Each  technologist 
must — 

(a)  Possess  a  current  license  as  a 
laboratory  technologist  issued  by  the 
State,  if  such  licensing  exists;  and 

(b)(1)  Have  earned  a  bachelor's  degree 
in  medical  technology  from  an 
accredited  university;  or 

(2)  Have  successfolly  completed  3 
yeara  of  academic  study  (a  minimum  of 
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90  semestsr  houn  or  •quivalont)  in  an 
■cmdited  collage  m  \inivanity.  which 
met  the  specific  raquirements  for 
entrance  into  a  acfaool  of  medical 
technology  accredited  by  an  accrediting 
agency  approved  by  the  Secretary,  and 
has  successfully  completed  a  course  of 
training  of  at  least  12  months  in  such  a 
school:  or 

(3)  Have  earned  a  bachelor's  degree  in 
one  of  the  chemical,  physical,  or 
biological  sciences  and,  in  addition,  has 
at  least  1  year  of  peitinait  full-time 
laboratory  experience  or  training,  or 
both,  in  the  specialty  or  subspecialty  in 
which  the  individiial  performs  tests;  or 

(4)(i)  Have  successfully  completed  3 
years  (90  semester  hours  or  equivalent) 
in  an  accredited  college  or  university 
with  the  following  distribution  of 
courses — 

(A)  For  those  whose  training  was 
completed  before  September  IS.  1963. 
At  least  24  semester  Dours  in  chemistry 
and  biology  courses  of  which — 

(1)  At  least  6  semester  hours  were  in 
inorganic  chemistry  and  at  least  3 
semester  hours  were  in  other  chemistry 
co\irses:and 

.  [2]  At  least  12  semester  hours  in 
biology  courses  pertinent  to  the  medical 
sciences;  (V 

(B)  For  those  whose  training  was 
completed  after  September  14, 1963. 

[1)16  semester  hours  in  chemistry 
courses  that  included  at  least  6  semester 
hours  in  inorganic  chemistry  and  that 
are  acceptable  toward  a  major  in 
chemistry; 

[2]  16  semester  hours  in  biology 
courses  that  are  pertinent  to  the  medical 
sciences  and  are  acceptable  toward  a 
major  in  the  biological  sciences;  and 

(J)  3  semester  hours  of  mathematics; 
and 

(ii)  Has  experience,  training,  or  both, 
covering  several  fields  of  medical 
laboratory  work  of  at  least  1  year  and  of 
such  quality  as  to  provide  him  or  her 
with  education  and  training  in  medical 
technology  equivalent  to  that  described 
in  paragraphs  (bMD  and  (2)  of  this 
sec^on;  or 

(5)  With  respect  to  individuals  first 
qualifying  before  ^lly  1. 1971.  the 
technologist — 

(i)  Was  performing  the  duties  of  a 
laboratory  technologist  at  any  time 
between  July  1, 1961.  and  January  1, 
1968,  and 

(U)  Has  had  at  least  10  years  of 
pertinent  laboratOTV  experience  prior  to 
January  1. 1968.  tTUs  required 
experience  may  be  met  by  the 
substitution  of  education  for 
experience);  or 

(6)  Achieves  a  satisfBCtory  grade  in  a 
proficiency  examination  approved  by 
HHS. 


f4«3.177t    (Conededl 

16.  On  page  5236.  in  the  third 
column.  S493.1776(b)(l).  in  line  seven, 
"noted  in  paragraph  (e)  of  this  section;" 
is  corrected  to  read  "noted  in  §  493.16 
(e)  of  this  part;". 

|4n.17t0   IConeeled] 

17.  On  page  5237,  in  the  first  column. 
§  493.1780(e)(4),  in  line  two,  "3  years" 
is  corrected  to  read  "2  years". 

Anihority:  Sec.  353  of  the  Public  Health 
Service  Act  (42  U.S.C  263a) 
(Catalog  of  Federal  Domestic  Auistance 
Program  No.  93.778,  Medical  Assistance 
Program).  Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773,  Medicare- 
Hospital  Insurance:  and  Program  No.  93.774. 
(Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  July  14, 1993. 
Nnl  J.  StiUmaa. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[PR  Doc  93-17276  Filed  7-21-93;  8:45  am] 
aajjNQ  cooc  4ia»-«t-^ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Docket  No.  M-S,  FCC  93-34S] 

CaM*  Televiaion  Servica;  Cabia 
Carriaga  of  Home  Shopping  Broadcast 
Stationa 

AQENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. ^ 

summary:  This  rule  finds  that  television 
broadcast  stations  that  are 
predominantly  utilized  for  the 
transmission  of  sales  presentations  or 
program  length  commercials  ("home 
shopping  stations")  are  serving  the 
public  interest,  convenience,  and 
necessity.  The  rule  further  qualifies 
such  stations  as  local  commercial 
television  stations  for  the  purposes  of 
mandatory  cable  carriage.  The  rule  was 
prompted  by  section  4(g)  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992,  and  is 
intended  to  implement  section  4(g)  of 
Uie  Act  by  determining  whether  home 
shopping  stations  are  serving  the  public 
interest  and  whether  they  should  be 
qualified  for  mandatory  cable  carriage. 
EFFECT1VC  DATE:  August  23, 1993. 
FOR  FURTHER  MP0RMAT10N  CONTACT: 
Paul  R.  Gordon,  Mass  Media  Bureau, 
Video  Services  Division.  (202)  632- 
6357. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order  in  MM  Docket  No.  93-8. 
adopted  July  2. 1993,  and  released  July 
19, 1993.  The  Notice  of  Proposed 
Rulemaking  initiating  this  proceeding 
may  be  found  at  58  FR  7875  (February 
10. 1993). 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FOC  Reference  Center,  room  239, 
at  the  Federal  Commimications 
Commission,  1919  M  Street,  NW.. 
Washington.  DC,  20554,  and  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  at  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

1.  This  R&O  adopts  the  rules  and 
policies  needed  to  implement  the 
provision  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("Cable  Act  of  1992"  or 
"1992  Cable  Act")  relating  to  stations 
that  are  predominantly  utilized  for  the 
transmission  of  sales  presentations  or 
program  length  commercials  ("home 
shopping  stations")  and  issues  regarding 
the  carriage  of  such  stations  on  cable 
systems. 

2.  Section  4(g)  of  the  1992  Cable  Act 
added  a  new  section  614(g)  to  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  533(g),  which 
requires  the  Commission  to  determine, 
regardless  of  prior  proceedings,  whether 
home  shopping  broadcast  stations  are 
serving  the  public  interest.  That  section 
further  provides  that  we  shall  consider 
in  making  our  determination  the 
viewing  of  home  shopping  stations,  the 
level  ofcompeting  demands  for  the 
spectrum  allocated  to  such  stations,  and 
the  role  of  such  stations  in  providing 
competition  to  nonbroadcast  services 
offering  similar  programming.  The  1992 
Cable  Act  further  requires  that  if  we  find 
that  these  stations  do  serve  the  public 
interest,  then  we  shall  qualify  them  as 
local  commercial  television  stations  for 
the  purposes  of  mandatory  cable 
carriages  ("must-carry").  If  the 
Commission  finds  that  one  or  more  such 
stations  do  not  serve  the  public  interest, 
then  the  Act  requires  that  the 
Commissica  provide  them  with 
reasonable  time  to  provide  difiierent 
programming.  Based  on  the  reccHxl 
before  us,  we  conclude  that  home 
shopping  stations  serve  the  public 
interest,  and  we  thereby  qualify  them  as 
local  commercial  television  stations  for 
the  piirposes  of  mandatory  cable 
carriage.* 


1  The  Commistiaa  recently  adopted  ralat 
concerning  the  mandatory  cable  caniags  of 
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An  Home  Shopping  Stations  Serving 
the  "Public  Interest.  Convenience,  and 
NeceasityT' 

The  Throe  Statutory  Factors 

3.  Viewership.  To  the  extent  data  on 
the  viewership  of  home  shopping 
stations  may  not  generally  m  reported, 
we  asked  how  we  can  best  determine 
the  levels  of  viewership  of  home 
shopping  broadcast  stations.  Although 
commenters  did  not  present  specific 
ratings  data,  several  ai^ed  that 
conventional  ratings  are  not  the  most 
appropriate  method  for  ascertaining 
viewership.  For  example,  NAB  and 
NABOB  assert  that  the  quantity  of 
viewers  of  a  service  does  not  reflect  its 
importance  to  those  viewers. 

4.  Several  commenters  suggested  that 
the  best  way  to  gauge  the  viewership  of 
home  shopping  stations  is  to  determine 
how  many  people  purchase  the 
products  sold  by  such  stations.  Silver 
King  claims  that  seven  to  15%  of  the 
television  households  in  each  of  its 
markets  (or  approximately  27,526,000 
households)  are  members  of  the  Home 
Shopping  Qub.  A  number  of 
commenters  contend  that  additional 
evidence  of  significant  viewership  of 
home  shopping  stations  is  their 
inception  and  rapid  growth  since  1984, 
when  the  format  was  first  allowed.  In 
that  regard,  HSN  states  that  its 
programming  is  carried  "fiiU  time"  by 
35  television  stations  and  part  time  by 
approximately  70  television  stations. 

5.  Based  on  the  information  before  us, 
and  with  no  quantifiable  data 
demonstrating  otherwise,  we  conclude 
that  home  shopping  stations  have 
significant  viewership.  Moreover,  we 
agree  with  the  commenters  who  state 
that  the  format's  continued  success  and 
expansion  would  not  likely  occur 
without  significant  viewer  support. 

6.  Competing  Demands  for  the 
Spectrum.  The  second  factor  on  which 
we  sought  comment  involves  the  level 
of  competing  demands  for  the  spectrum 
allocated  to  home  shopping  stations.  We 
first  asked  whether  the  1992  Cable  Act 
directs  the  Commission  to  consider  the 
demands  only  of  other  television 
broadcasters  or,  more  generally,  those  of 
applicants,  permittees,  and  Ucensees  in 
other  services  (such  as  land  mobile  and 


toievUion  broadcast  sUtioni  in  general.  Report  and 
Order  in  MM  Docket  No.  92-259  (Broadcast  Signal 
Carriage  iMuea).  5S  FR  17350  (April  2, 1993).  In  that 
proceeding,  we  defined  on  an  interim  basis  stations 
that  an  predominantly  utiliiad  for  sales 
presentations  and  program  length  commercials  as 
stations  deroting  mora  than  90%  of  their 
programming  to  such  commercial  material. 
However,  baaed  on  our  conclusions  in  this 
proceeding,  the  question  of  hew  to  define 
"predominantly  utilized"  is  moot  Accordingly,  we 
are  eliminating  die  interim  definition. 


advanced  television).  Several 
commenters  argue  that  Congress  did  not 
intend  for  the  Commission  to  reallocate 
spectrum  from  the  broadcast  service  as 
a  result  of  this  proceeding.  For  example, 
NAB  states  that,  by  directing  the 
Commission  to  allow  home  shopping 
licensees  to  develop  other  broadcast 
formats  if  their  stations  were  found  not 
to  serve  the  public  interest.  Congress 
contemplated  only  broadcast  uses  for 
those  channels.  Several  other 
commenters  also  contend  that  this 
proceeding  is  not  the  appropriate  forum 
to  consider  spectrum  reallocation, 
because  there  is  nothing  unique  about 
the  spectrum  (as  opposed  to  the 
programming)  utilized  by  home 
shopping  stations.  On  the  other  hand, 
CSC  states  that  the  language  and 
legislative  history  of  the  statute  compel 
a  broader  interpretation.  In  that  regard, 
CSC  aigues  that  the  spectnmi  could  be 
better  used  for  public  safety,  emergency, 
or  high  definition  television  use,  as  well 
as  for  traditional  television 
broadcasting. 

7.  We  disagree  with  CSC.  We  do  not 
beUeve  that  Congress  intended  for  us  to 
consider  the  demands  of  nonbroadcast 
services  in  this  proceeding.  In  support 
of  its  position,  CSC's  only  citation  to  the 
legislative  history  is  an  exchange 
between  Representatives  Eckart  and 
Dingell,  in  which  they  affirm  that  the 
Commission  "should  consider  the 
scarcity  of  broadcasting  fi«quencies"  in 
making  the  public  interest 
determination.  We  reject  CSC's  claim 
that  this  exchange  demonstrates 
Congress's  intent  that  we  consider  the 
demands  of  other,  nonbroadcast 
services.  If  anything,  in  discussing  the 
scarcity  of  broadcasting  fi«quencies,  this 
exchange  implies  a  concern  with 
spectrum  scarcity  for  broadcasters  and 
whether  home  shopping  stations  were 
precluding  other  potential  broadcasters 
from  the  spectrum.  We  also  believe  that 
there  is  nothing  unique  about  the 
spectrum  now  utilized  by  home 
shopping  stations  that  justifies  a 
reallocation  inquiry.  Finally,  we  believe 
that  by  directing  the  Commission  to 
allow  home  shopping  licensees  to 
develop  other  broadcast  formats  if  their 
stations  were  found  not  to  serve  the 
public  interest,  Congress  contemplated 
only  broadcast  uses  for  those  channels. 
Accordingly,  we  interpret  the  second 
criterion  to  refer  to  competing  demands 
only  of  other  television  broadcasters. 

8.  In  the  Notice  we  observed  that  the 
licensees  of  home  shopping  stations, 
like  those  of  all  other  television 
broadcast  stations,  must  demonstrate 
every  five  years  to  the  Commission  that 
the  public  interest  will  be  served  by 
renewal  of  their  licenses.  We  also  stated 


that  home  shopping  statior.s  already 
have  the  same  fundamental  Obligation 
as  other  broadcast  stations  to  provide 
programming  that  responcls  to  issues  of 
concern  to  their  commimities  of  Ucense, 
as  well  as  programming  that  serves  the 
needs  and  interests  of  children. 
Moreover,  we  noted  that  any  party 
quaUfied  to  hold  a  Commission  license 
can  file  a  competing  application  against 
the  renewal  of  a  home  topping  station 
licensee,  giving  the  challenger  the 
opportunity  to  replace  the  existing 
Ucensee,  should  that  be  in  the  public 
interest.  We  therefore  asked  commenters 
to  address  whether  the  existing  license 
renewal  scheme  adequately  takes  into 
accoimt  the  competing  demands  of 
appUcants  for  the  television  broadcast 
spectrum. 

9.  Several  commenters  addressed  this 
aspect  of  our  inouiry  in  the  affirmative. 
HSN,  for  example,  states  that  a 
competing  application  against  a  license 
renewal  is  the  best  indicator  of  any 
competing  demand  for  the  particular 
spectrum.  NAB  asserts  that  the  fact  that 
no  home  Chopping  station  has  been 
denied  renewal  demonstrates  either  that 
there  is  little  competing  demand  for  the 
spectrum,  or  that  home  shopping 
stations  have  been  able  to  demonstrate 
that  they  are  serving  the  public  interest. 
Moreover,  a  significant  number  of 
licensees  note  that  the  only  factor  that 
allowed  them  to  complete  the 
construction  of  their  stations  or  to  keep 
them  from  going  dark  was  the  financial 
assistance  that  affiliation  agreements 
with  HSN  provided.  HSN  and  Silver 
King  claim  that  the  Commission  can 
therefore  conclude  that  there  are  no 
competing  broadcast  demands  for  those 
channels. 

10.  In  response,  CSC  argues  that  there 
may  now  be  competing  demands  for 
those  channels,  even  if  none  existed 
when  the  affiliation  agreements  were 
negotiated.  Further,  CSC  states  that 
applicants  face  hurdles  that  prevent 
them  from  filing  competing  applications 
against  a  license  renewal.  Specifically, 
according  to  CSC,  renewal  expectancy 
and  limitations  on  settlements  make 
renewal  challenges  costly  and  futile. 

11.  Based  on  the  evidence  before  us, 
we  conclude  that  the  existing  renewal 
system,  as  well  as  the  initial  licensing 
process,  adequately  takes  into  account 
the  competing  demands  of  television 
broadcasters  for  the  television  broadcast 
spectrum.  Moreover,  we  find  the  lack  of 
competing  applications  against  the 
renewal  of  home  shopping  stations  to  be 
a  compelling  indication  that  the  level  of 
competing  demands  for  the  spectrum 
utilized  by  home  shopping  stations  is 
minimal. 
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12.  ConpatitioB  With  Haobtt»dcaai 
HoiM  Swppiiig  Smrkm.  The  third 
factor  tha  1002  CaUa  Act  requiiM  us  to 
considar  is  tha  lola  of  hooM  shopping 
stations  in  providing  compatititHi  to 
noi^voadcast  sarvioas  ofiaring  similar 
programming.  Wa  statad  in  tha  Notioa 
that  two  aspacts  (rf  tha  cooapatitiva 
ralatiomriiip  appaar  to  ba  implicated  in 
adilisasing  this  statntonr  faclor.  First, 
wa  askad  wrhathar  broadcast  services 
suffer  from  potential  commercial 
disadvantagas  as  a  raautt  of  their 
Commission-imposad  public  interest 
obligaticms.  and  whether  a  conclusion 
that  broadcast  home  shopping  stations 
are  oiparating  in  tha  public  interest  (thus 
entitling  them  to  lonl  cable  carriage)  is 
an  appropriate  reaponaa  to  any  potential 
competitive  disparity. 

13.  Tha  limited  comments  sddressing 
tha  first  issue  are  conchiaory  and 
unsupported  by  substantiatbig  data. 
Thua,  they  do  not  provide  inrormation 
upon  whkfa  wa  can  rely  in  datnmining 
whedier  broadcast  stationa  do  in  bet 
sufiar  from  potential  commercial 
disadvantages  aa  a  laauh  of  their 
CcMnmissian-impoeed  public  interest 
oUigationa. 

14.  Tha  second  aspect  of  the 
competitive  analysis  involves  the 
qua^ion  of  iha  public  intereat  in 
providing  compatitiva  home  shopping 
options  to  television  viewers.  Tha 
Notice  observed  that  conpetition  could 
be  afiiacted  by  a  cable  opvator's  having 
either  an  ownership  or  a  contractual 
interest  in  a  n<mbroadcast  provider  of 
home  ^ppiQg  programming.  We 
therefore  aought  comment  on  whether 
cable  operators  with  either  ownership  ot 
contractual  intaraata  in  nonfaroadc«st 
providers  of  home  shopping 
programming  have  elected  not  to  cerry 
noma  shopping  broadcaat  stationa  (v 
have  treated  such  stations  laaa  favorably 
than  nonbroadcast  home  shopping 
services  with  which  thay  are  affiliated. 
We  also  raquaatad  comment  on  whathw 
any  such  carriage  decisions  have 
resuhad  in  stiflhig  competition  and 
reducing  tha  viewing  choioaa  of  tha 
public. 

15.  Based  on  the  comments  submitted 
in  this  praoaeding,  we  caimot  detemune 
whether  cable  operators  with  either 
ownership  or  contractual  interests  in 
nonbroadcast  providers  of  h<Hne 
topping  programming  have 
discriminated  against  home  shopping 
broadcast  staticms.  None  of  tha 
commantars  addressing  this  issue  has 
submitted  any  soedfic  information  to 
support  its  omcluaions.  However,  we 
note  one  of  tha  findings  upon  whidi 
Congraaa  expressly  based  the  1002  Cable 
Act:  That  v«nticaUy  integrated  cable 
systems  have  an  incentive  and  ability  to 


favor  their  affiliated  programmers. 
Keeping  that  in  mind,  we  will  look 
elsewhne  in  order  to  analyn  tha  role  of 
home  shopping  stations  in  providing 
competition  to  nonbroadcast  services 
offering  similar  programming. 

16.  In  this  regard.  HSN  and  Silver 
King  claim  that  hmna  shopping 
broadcast  stations  provide  the  principal 
competition  to  cable  home  shopping 
providers.  They  allege  that  denial  of 
carriage  to  broadcast  home  shopping 
stations  would  limit  viewers  to  services 
offered  only  on  cable.  Howevw.  CSC 
asserts  that  any  benefit  from 
competition  between  cable  and 
broadcast  home  shopping  services  is 
undermined  by  growing  common 
ownership  of  QVC  and  HSN.  NCTA 
claims  that  mandatory  carriage  would 
destroy  competition  in  home  shopping 
programming,  because  only  broadcast 
stations  woiud  be  ensured  carriage  on 
the  basic  tier,  while  their  competitors 
would  have  to  vie  for  carriage  in  the 
marketplace  of  a  diminished  number  of 
available  cable  channels. 

17.  Ccmtinental  contends  that 
competition  has  not  produced 
materially  different  programming 
services.  Therefore,  according  to 
Continental,  requiring  carriage  of  both  a 
nonbroadcast  and  a  broadcast  home 
shopping  channel  could  diminish  the 
much  greater  program  diversity  that  it 
claims  exists  between  other  services.  In 
addition.  Continental  suggests  that  a 
cable  operator  that  carries  HSN's  cable 
chaimel  should  not  be  required  to  carry 
an  HSN-affiliated  broadcast  station  that 
is  largely  duplicative  of  the  cable 
version.  Moreover,  Continental  claims 
that  must-carry  of  home  shopping  . 
broadcast  stations  would  result  in 
HSN's  having  an  unfair  market 
advantage  over  QVC  and  any  new 
market  players,  because  it  would  enjoy 
carriage  of  both  its  broadcast  (through 
must-carry)  and  its  cable  (through 
negotiated  agreements)  programming 
services.  At  the  same  time.  Continental 
also  contends  that  granting  must-carry 
status  to  home  shopping  sUtions  would 
encourage  new  entrants  into  the  market, 
by  forcing  home  shopping  progiiuumers 
either  to  purchase  or  affiUato  with 
broadcast  stations  in  order  to  have 
guaranteed  access  to  a  cable  channel; 
Continental  claims  that  the  Commission 
would  be  replacing  the  marketplace  in 
determining  the  level  of  home  shopping 

18.  Valuimsion  further  addresses  the 
efiisct  of  our  public  interest 
determination  on  new  market  entrants. 
Claiming  that  the  television  home 
shopping  industry  is  highly 
concentrated  and  verticaUy  integrated. 
Valuevision  asserts  that  must-carry  is 


essential  to  the  ability  of  new  home 
shopping  program  providers  to  obtain 
and  msjntoin  access  to  cable 
subscribers,  who  compose  the  majori^r 
of  television  viewers.  Valuevision  ados 
that  without  carriaaa,  many  such  small 
program  providers  nave  failed. 

10.  We  reject  the  claims  of  some 
commenters  that  grant  of  must-carry 
status  would  create  an  unfair 
competitive  advantage  for  broadcast 
home  shopping  stations  in  general,  and 
for  HSN  in  particular.  Proponents  of 
that  view  seem  mistakenly  to  assume 
that  HSN,  for  example,  could  enjoy  two 
channels  on  a  cable  system,  one 
broadcast  and  the  other  nonbroadcast. 
However,  cable  operators  are  not 
required  to  carry  specific  cable  home 
shopping  program  providers  (such  as 
HSN,  QVC.  or  any  combination  of  these 
cable  services).  Further.  Continental's 
suggestion  that  a  cable  system  already 
carrying  HSN's  cable  programming  not 
be  reqiiired  to  carry  a  home  shopping 
broadcast  station  ignores  the 
fundamental  purpose  of  Congress's 
must-carry  scheme:  Preservation  of  local 
television  service  and  the  local  public 
interest  programming  provided  by  these 
broadcast  stations.  Finally,  we  note  that 
Congress  expressly  based  the  1092  Cable 
Act  on  a  finding  that  vertically 
integrated  cable  systems  have  an 
incentive  and  ability  to  favor  their 
affiliated  programmers.  We  find  no 
evidence  in  the  record  that  Congress's 
general  finding  is  not  applicable  to  the 
specific  environment  of  home  shopping 
programming.  Moreover,  we  seek  under 
this  criterion  to  enhance  the  menu  of 
competitive  choices  available  to  viewers 
who  desire  the  advantages  of  home 
shopping.  In  this  regard,  we  believe  the 
public  would  not  be  served  by 
diminishing  the  competition  to  cable 
home  shopping  services.  Accordingly, 
we  conclude  that  the  existence  and 
carriage  of  home  shopping  broadcast 
stations  play  a  role  in  providing 
competition  for  nonbroadcast  services 
supplying  similar  programming. 

20.  In  summary,  we  find  that  each  of 
the  three  factors  which  Congress 
directed  us  to  consider  in  our  analysis 
leads  us  to  conclude  that  home 
shopping  stationa  are  serving  the  public 
interest.  We  shall  now  turn  to  other 
matters  that  may  also  afiect  our 
determination. 


Other  Public  Interest  Factors 

21.  Assumptions  of  Deregulation.  We 
invited  commenters  to  address  whether 
tiie  assumptions  tmderlying  the 
deregulation  of  the  commercial 
guidelines  are  still  valid.  CSC  notes  that 
the  Commission  premised  the 
deregulation  of  commercial  time  on  the 
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assumption  that  market  forces  would 
protect  the  public  firam  excessive 
commerdauzation.  However,  according 
to  CSC,  use  of  a  home  shopping  format 
alfows  licensees  to  "evade"  market 
forces,  thereby  demonstrating  that  the 
market  has  failed.  CSC  also  argues  that 
the  1992  Cable  Act  and  its  legislative 
history  demonstrate  Congress's  belief 
that  the  market  has  Cailed  to  control 
commercial  levels,  thereby  prompting 
this  proceeding.  Further,  CSC  claims 
that  Congress's  recent  institution  of 
commercial  limits  during  children's 
programming  demonstrates  the  failure 
of  market  forces  to  prevent  excessive 
commercialization  during  such 
programming.  NAB,  on  the  other  hand, 
dtes  the  commercial  success  of  HSN 
and  argues  that  market  forces  have 
succeeded  in  reflecting  viewer 
preferences.  NIMA  asserts  that  new 
forms  of  video  advertising,  including 
program  length  commercials,  are  made 
possible  only  by  consumer  interest,  and 
that  they  are  a  product  of  the 
commercial  flexibility  that  the 
Commission  believed  would  develop  in 
response  to  the  deregulation  of 
commercial  time. 

22.  There  is  no  evidence  that  the 
marketplace  has  failed  to  serve 
television  viewers  with  its  evolution  to 
the  present  number  and  variety  of  home 
shopping  services.  CSC's  claim  that  the 
use  of  a  home  shopping  format  allows 
broadcasters  to  "evade"  market  forces  is 
not  supported  by  any  data.  Indeed,  the 
record  clearly  demonstrates  that  market 
forces  have  revealed  a  desire  among  a 
significant  number  of  television  viewers 
for  home  shopping  programming.  We 
find  no  reason  to  believe  that  home 
shopping  stations  would  survive  in  an 
increasingly  competitive  video 
marketplace  if  viewers  were  dissatisfied 
with  their  level  of  commercialization. 
We  also  disagree  with  CSC's 
interpretation  of  the  1992  Cable  Act  and 
its  l^slative  history.  We  note  that  the 
passages  dted  by  CSC  expressly  state 
that  the  Commission  would  undertake  a 
de  novo  review  of  the  overall  regulatory 
treatment  of  home  shopping  stations, 
which  includes  commercial  time  limits. 
Thev  do  not  express  a  finding  that  the 
manetolace  has  failed  to  control  the 
level  of  commerdalization.  Had 
Congress  foxmd  that  the  market  had 
failed,  we  beUeve  that  it  would 
specifically  have  so  stated. 

23.  Services  Provided  by  Home 
Shopping  Stations.  Several  commentere 
state  that  they  provide  valuable  services 
to  the  disabled  and  othera  confined  to 
their  homes,  the  elderly,  families 
writhout  time  to  shop  by  other  means, 
people  without  ready  access  to  retail 
outlets  or  whose  outlets  do  not  stock  the 


goods  they  want,  people  without  cars  or 
other  transportation,  people  who  dislike 
shopping,  and  people  who  are  afraid  of 
violent  crime  in  conventional  shopping 
areas.  Accordingly,  based  on  the  record 
before  us,  we  find  that  home  shopping 
stations  provide  an  important  service  to 
viewen  who  either  have  difficulty 
obtaining  or  do  not  otherwise  wish  to 
purchase  goods  in  a  more  traditional 
manner. 

24.  Public  Interest  ObUgations. 
Commenters  were  also  invited  to 
demonstrate  how  home  shopping 
stations  have  satisfied  their  obligation  to 
address  the  needs  and  interests  of  their 
communities  of  license.  In  response,  we 
have  received  detailed  listings  of  the 

Eublic  interest  programming  of  many 
cansees  of  home  shopping  stations. 
According  to  these  submissions, 
licensees  of  home  shopping  stations 
have  addressed  such  issues  as  drug  and 
alcohol  abuse,  AIDS,  race  relations, 
homelessness,  basic  legal  knowledge  for 
non-English-speaking  viewers,  and  local 
political  debates  and  election  returns. 
These  commentere  assert  that  home 
shopping  stations  utilize  a  variety  of 
formats  for  this  type  of  programming, 
induding  public  service 
announcements  (PSAs)  and  program 
length  features.  In  addition.  Silver  King 
contends  that  its  stations  meet  or  exceed 
the  former  levels  of  public  interest 
programming  that  required  foil 
Commission  review  of  renewal  imder 
previous  Commission  polides.  Finally, 
several  commentere  suomit  evidence 
that  their  stations'  proportion  of  local 
and  public  interest  programming  meets 
or  exceeds  that  of  most  independent 
UHF  television  stations  in  their 
respective  markets. 

25.  Based  upon  the  record  before  us. 
it  appeare  that  the  chosen  format  of 
home  shopping  stations  generally  does 
not  preclude  them  from  adequately 
addressing  the  needs  and  interests  of 
their  communities  of  Ucense.  Further, 
with  regard  to  serving  the  needs  and 
interests  of  children,  nome  shopping 
stations  must  comply  with  the  same 
rules  that  apply  to  omer  television 
broadcast  stations. 

26.  Effed  on  Minority  Ownership  of 
Television  Stations;  Several  commentere 
assert  that  a  determination  that  home 
shopping  stations  are  not  serving  the 
public  interest  would  have  a  devastating 
effed  on  the  minority  ownership  of 
television  broadcast  stations.  Silver 
King  and  HSN  state  that  the  latter  is 
affiliated  with  30%  of  all  the  nation's  34 
minority-owned  television  stations. 
Since  1986.  according  to  HSN,  it  has 
funded  the  acquisition  or  construction 
of  seven  minority-owned  stations  and 
has  furthered  the  development  of  othera 


through  affiliation  aRraements  that  have 
been  the  ownen'  only  source  of 
financing. 

27.  According  to  CSC,  because  home 
shopping  stations  often  devote  90%  or 
more  of  their  broadcast  day  to  sales 
presentations  provided  by  an  often 
distant,  non-minority-owned 
programmer,  the  Ucensees  have  little 
actual  opportunity  to  influence  the 
stations'  programming.  The 
Commission's  minority  ownership 
polides  are  intended  to  enhance  the 
divenity  of  views  and  information 
available  to  the  public,  CSC  argues,  and 
this  goal  is  not  achieved  by  home 
shopping  stations. 

28.  In  this  regard,  however,  we  note 
Jovon's  assertion  that  49%  of  its 
broadcast  day  is  nonentertainment 
programming  and  Pan  Padfic's  assertion 
that  it  devotes  only  25%  of  its  prime- 
time  programming  to  home  shopping. 
Moreover,  even  if  a  minority-controlled 
station  devotes  90%  of  its  broadcast  day 
to  HSN's  programming,  as  claimed  by 
CSC,  the  Ucensee  still  retains  both  the 
opportxmity  and  the  responsibility  to 
control  the  station's  programming 
generally,  and  its  pubUc  interest 
programming  spedfically.  We  thus 
conclude  that  minority-controlled 
licensees  of  home  shopping  stations 
enhance  the  diveraity  of  views  and 
information  available  to  the  public. 

29.  As  we  have  found  earher,  it 
appean  that  home  shopping  stations, 
including  those  that  are  minority- 
owned,  have  generally  been  meeting 
their  programming  obligations. 
Moreover,  several  minority-controlled 
and  other  small  and  marginal  station 
Ucensees  have  stated  that  their  stations 
currently  operate  only  because  of  their 
affiliation  with  HSN.  We  also  note  the 
express  assertions  of  several  minority- 
owned  licensees  that  the  income  from 
their  affiliation  with  HSN  allows  them 
to  finance  public  interest  programming 
that  they  otherwise  would  not  be  able  to 
provide.  For  example.  Pan  Pacific  states 
that  it  broadcasts  Chinese  language 
news  and  other  pubUc  interest 
programming  approximately  1.5  houre 
each  night  during  prime  time.  Because 

a  significant  proportion  of  minority- 
owned  television  stations  are  affiliated 
%nth  HSN.  we  find  that  requiring  home 
shopping  stations  to  substantially 
modify  their  format  would  have  a 
destabilizing  impact  on  the  minority 
ownership  of  television  stations.  In 
addition,  the  record  demonstrates  that 
the  home  shopping  format  is  important 
to  the  survival  of  a  nimiber  of  other 
small  and  marginal  stations. 

30.  Accordingly,  based  on  a  wide 
variety  of  fadon,  we  conclude  that 
home  shopping  stations  are  serving  the 
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public  intOTMt.  ooDVflniaDoa.  and 
nacawity.  W«  thus  find  no  naed  to 
raquira  such  stations  to  modify  thair 
program  fonnats  in  ordar  to  niain  or 
obtain  ranewal  of  thair  licenaaa.  Wa  also 
reiect  CSC's  suggestion  that  such 
stations,  due  to  the  level  of  their 
commerda]  programming,  should 
receive  no  renewal  expectancy.  Section 
4(g)(2)  of  the  1992  Cable  Act  directs  the 
Commission  not  to  use  home  shopping 
stations'  format  as  a  basis  to  deny  them 
a  renewal  expectancy,  evm  if  their 
commercial  programming  is  found  not 
to  serve  the  pubUc  interest.  Moreover, 
independent  of  whether  we  have  the 
authority  to  deny  a  renewal  expectancy 
to  home  shopping  stations,  the  record 
reflects  no  detriment  to  the  public 
caused  by  their  existing  program 
operations. 

Following  Public  Inlerest 


Dadakm 

Mandatory  Caniage  of  Home  Shopping 
Stations 

31.  Given  our  conclusion  that  home 
shopping  stations  are  operating  in  the 
public  interest,  section  4(g)(2)  of  the 
1992  Cable  Act  seems  to  suggest  that 
such  stations  are  automatically  eligible 
for  maiKlatory  cable  carriage.  However. 
the  Notice  stated  that  anotber  option 
might  be  to  find  that  home  shopping 
stations,  although  operating  in  the 
public  interest  in  such  a  manner  as  to 
warrant  continued  authorisation  and 
renewal,  do  not  warrant  mandatory 
cable  carriage.  Noting  that  the  language 
of  the  Act  appears  to  preclude  sudi  a 
conclusion,  we  asked  commenters  to 
address  whether  the  1992  Cable  Act 
permits  the  latter  approach  and,  if  so, 
what  criteria  we  might  use  to 
distinguish  those  home  shopping 
stations  entitled  to  carriage. 

32.  Several  commenters  assert  that  the 
Act  does  not  allow  the  Commission  to 
authorize  the  continued  operation  of 
home  shopping  stations  without  making 
them  eligible  for  mandatory  carriage. 
Smolla  claims  that  the  must-carry  rules 
have  been  upheld  only  because  they  are 
content-neutral,  and  that  the  must-carry 
system  %irouId  be  jeopardized  by  not 
granting  eligilnUty  to  home  shopping 
stations.  Time  Wsmer  asserts  that 
broadcast  and  nonbroadcast  home 
shopping  programming  are  similar,  and 
that  cable  operators  should  have  the 
discretion  to  determine  which  would 
best  meet  the  needs  of  its  subscribers. 
Time  Warner  and  NCTA  argue  that 
home  ahopping  stations  do  not  carry  the 
quahty  pubUc  interest  programming  that 
Ccmgress  crafted  the  must-carry  rules  to 
protect.  Thus,  according  to  NCTA, 
mandatory  carriage  of  home  shopping 


stations  would  displace  cable  channel 
space  that  could  otherwise  carry  more 
substantive  news  programming,  such  as 
CNNorC-^pan. 

33.  We  are  not  persuaded  that  the 
1992  Cable  Act  would  allow  the 
continued  authorization  of  home 
shopping  stations  without  granting  them 
eligibiUty  for  mandatory  carriage. 
Section  4(g)(2)  provides  that  the 
Commission  "snail"  qualify  such 
stations  for  mandatory  carriage  upon  a 
finding  that  they  are  serving  Uie  public 
interest.  We  have  made  sudo  a  finding. 
Commenters  opposing  this 
interpretation  have  provided  no 
reasonable  means  to  read  the  statute 
otherwise.  Moreover,  we  agree  with 
Smolla  that  the  failure  to  qualify  certain 
licensed  stations  based  u{>on  their 
programming  decisions  would  place  the 
content-neutrality  of  the  must-carry 
rules  into  serious  doubt,  thereby 
jeopardizing  their  constitutionality.  We 
conclude  that  as  long  as  a  home 
shopping  broadcast  station  remains 
authorized  to  hold  a  Commission 
license,  it  should  be  qualified  for 
mandatory  carriage. 

Coordination  With  the  Must-Cairy  Rule 

34.  Cable  systems  were  required  to 
begin  carrying  their  full  complement  of 
must-carry  broadcast  stations  by  June  2, 
1993,  and  broadcast  stations  were 
required  to  make  their  initial  must- 
carry/retransmission  consent  elections 
by  Jime  17. 1993.  Silver  King  states  that 
home  shopping  stations  will  be 
excluded  from  the  pool  of  local 
broadcast  stations  for  the  purpose  of 
mandatory  carriage  for  at  least  six 
months,  because: 

(1)  The  note  to  §  76.58(a)  of  the 
Commission's  rules  prohibits  cable 
systems  from  deleting  or  repositioning 
local  commercial  television  stations 
during  a  major  ratings  ascertainment 
period  (such  as  will  occur  in  July.  1993); 

(2)  Section  76.58(a)  of  the 
Commission's  rules  directs  cable  system 
operators  to  provide  30  days'  notice  to 

a  broadcast  station  before  deleting  or 
repositioning  that  station;  and 

(3)  Retransmission  consent 
agreements  should  be  completed  by 
mid-August,  which  will  further  finalize 
diannel  carriage  and  positioning. 

Accordingly,  Silver  King  requests  a 
blanket  waiver  of  the  30-day  notice 
requirement  thereby  permitting  cable 
systems  to  add  home  shopping  stations 
that  elect  must-carry  status  immediately 
upon  receipt  of  their  must-carry 
elections. 

35.  We  deny  the  waiver  request. 
Silver  King  baa  failed  to  demonstrate 
that  it  would  be  unfairly  harmed  by 
application  of  the  notice  requirement  It 


has  not  showm  that  a  significant  number 
of  cable  systems  cany  mough  broadcast 
stations  on  s  must-carry  ba^  to  allow 
them  to  reject  carriage  of  home 
shopping  stations.  It  also  has  not 
demonstrated  that  the  public  interest 
reasons  supporting  the  notice 
requiremmit  will  not  be  harmed  by  pant ' 
of  the  waiver  request 

36.  Pending  our  determination  in  the^ 
proceeding,  cable  systems  were  not 
required  to  carry  home  shopping 
stations,  as  defined  by  our  interim  rule. 
However,  home  shopping  stations  now 
are  to  be  treated  no  differently  trtaa 
other  local  commercial  television 
stations  for  purposes  of  cable  carriage. 
Thus,  these  stations  are.  in  terms  of 
cable  carriage  rights,  e^ectively 
equivalent  to  newly  operating  television 
stations.  Accordingly,  we  shall 
commence  the  process  of  implementing 
these  stations  mandatory  carriage, 
chaimel  poaitioo,  and  retransmission 
consent  rights  on  the  same  general 
schedule  established  in  §  76.64(f)(4)  for 
new  stations  making  their  initial 
election.  Home  shopping  stations  must 
make  their  initial  must-carry/ 
retransmission  consent  election  by 
August  23, 1993.S  Those  stations  that 
elect  mandatory  carriage  must  also 
notify  cable  operators  of  their  preferred 
channel  positions  by  the  same  date.  The 
initial  channel  position  and  mandatory 
carriage  obligations  for  stations  not 
currently  carried  and  that  do  select 
mandatory  carriage  by  August  23, 1993 
will  take  effect  on  October  6, 1993,  in 
order  that  these  carriage  obligations  may 
be  coordinated  with  the  other 
obligations  that  take  effect  on  that  date. 
Stations  eligible  for  mandatory  carriage 
that  are  already  being  carried  will 
become  subject  to  the  mandatory 
carriage  requirement  (subject  to  the 
channel  capacity  and  other  limits  set 
forth  in  the  rules)  July  22, 1993. 

GonclusuMi 

37.  Based  on  the  information 
submitted  in  this  proceeding,  we  find 
that  broadcast  stations  that  are 
predominantly  utiUzad  for  the 
transmission  of  sales  presentatioru  or 
program  length  commercials  serve  the 
public  interest.  Furth«.  we  qualify  such 
stations  as  local  commercial  television 
stations  for  the  piuposes  of  cable 
carriage  upon  adoption  of  this  Report 
and  Order. 


iThto  appliM  onljr  to  thoM  ataUoaa  IvMhraly 
dafinad  w  boa*  iboppiiig  MMkiiM  in  BraadoMt 
Signal  Curiatt  luuM  at  3003.  SUtiou  not  BMtiac 
that  daflnitiaa  «f««  raquitad  to  maka  Ihatr  initial 
alactian  on  hwa  17, 1983. 
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Adminktrgyw  MatiM 

fimri  liflguAiliRy  ThxibSfty  Andfysis 

38.  PuzRiant  lo  the  Reffulatory 
Flexibility  Act  of  1080,  the 
CoBmiMica's  &ial  analyns  is  as 
foUowK 

39.  Naed«iul  pirpoee  of  this  action. 
This  action  is  taken  to  implement  the 
proviaiaBS  of  thaCable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  relating  to  the  development 
of  mandatory  cable  carriage  of  h^e 
shopping  atationa. 

40.  Summary  of  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatoiy  Flexibility  Analysis.  No 
comments  were  received  in  response  to 
the  Initial  Regulatory  Flexibility 
Analysis.  However,  comments  received 
in  response  to  the  Notice  of  Proposed 
Rulemaking  indicate  that  small, 
independent  television  stations  that 
broadcast  home  shopping  programming 
are  concerned  about  weir  abiUty  to 
compete  eiffectively  with  television 
stations  carried  on  cable  systems. 

41.  Significant  alternatives  Gonsiderod 
and  r^^ected.  We  considered  two  other 
options  before  adoptii\g  the  policies  and 
rules  set  forth  in  thisHeport  and  Order. 
The  first  option,  to  terminate  the 
authorization  of  home  shopping 
stations,  would  impede  the  ability  of 
small,  independent  television  stations 
that  broadcast  home  shopping 
programming  to  compete  effectively 
with  television  stations  carried  on  cable 
systems.  The  second  option,  to  continue 
authorization  wi&out  eligibility  for 
mandatory  cable  carriage,  would  seem 
to  be  prohibited  by  statute.  It  wrould  also 
fail  to  provide  cable  subscribers  with 
the  access  to  local  news  and  public 
affairs  programming  that  Congress 
intended  to  foster  in  passing  the  1992 
Cable  Act. 

Ordering  Clauses 

42.  It  is  ordered.  That  the  request  of 
Silver  King  Communications,  Lac.  for 
waiver  of  S  76.58(a)  of  the  Commission's 
Rules  is  denied. 

43.  It  is  further  ordered.  That, 
pursuant  to  the  authority  contained  in 
sections  4  and  303  of  the 
Commimications  Act  of  1934,  as 
amended,  sections  154  and  303,  and 
section  4(g)  of  the  Cable  Television 
Consimier  Protection  and  Competition 
Act  of  1992,  Public  Law  102-385,  part 
76  of  the  Commission's  Rules.  47  CFR 
part  76,  is  amended  as  set  forth  below, 
effective  August  23, 1993. 

44.  It  is  further  ordered.  That, 
pursuant  to  the  need  to  avoid  disruption 
to  cable  subscribers  and  broadcast 
television  stations  during  the  transition 
to  the  new  broadcast  signal  carriage 


rules  and  the  authority  containad  iathe 
Administrative  Procedure  Act.  5  U.S.C. 
553(dK3).  %ome  shop^nng  stations  4urt 

that  are  already  being  caniad  will 
become  subject  to  the  mandatory 
carriage  amunatma.  My  22, 1993. 
45. 1(  is /Brtiwr  ofdefed.  That  MM 
Docket  Na  93-8  is  termimted. 

List  of  SufaiaoU  ia  47  CFR  Fart  7C 

Cable  telsvisioB. 

Anwnddoiy  Taott 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7S-CABl£TEtEVISI0N 
SERVICE 

1.  Tbe  authority  citation  for  part  76 
contimiM  to  read  as  follows: 

Authority:  Sees.  2.3,  4.  301,  303,  307,  308, 
309.  4B  Stat.,  as  amended,  1064. 106S.  1066. 
1081, 1082, 1083, 1064, 1065, 1101,  47  U.S.C 
Sees.  152. 153, 154.  301.  303,  307,  306.  30B, 
532, 533,  535. 542. 543, 552  as  ameaded.  106 
Stat.  1460. 

1I76J6  p>iiwiirti<q 

2.  Section  76.56  is  amended  by 
removing  paragraph  (b)(6). 

Federal  Communications  Commission. 
William  F.  Catan. 
Acting  Secrettuy. 

(FR  Doc.  93-17481  FOed  7-21-93: 8:45  am] 
tooocana-ai-M 


DEPARTMENT  OF  COMMERCE 

National  OcMnlc  and  Atnoaphorlc 
Adm1ni<lr«tion 

50  CFR  Part  661 

[Docket  No.  930402-3134;  LO.  071293A] 

OcMn  Salmon  Hsheriet  Off  tha 
Coasts  of  Washington,  Oragon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Inseason  adjustments. 

SUMMARY:  NMFS  announces  that  the 
recreational  salmon  fishery  in  the 
subarea  from  the  Queets  River  to 
Leadbetter  Point.  Washington,  was 
opened  'from  0  to  200  miles  off  shore 
beginning  July  11, 1993.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  has  determined  that  the 

f>reseason  restriction  for  this  subarea 
open  only  inside  the  25  fathom  ctirve) 
should  be  rescinded  because  its  use  as 
a  catch-dampening  measure  is  too 
restrictive.  "This  adjustment  is  intended 
to  provide  additional  fishing 


opportunhiaBio 

and  to 

andcoha 

oceani 

fishaiy  la  «!■  Ibis  s«hM«a. 

DATES:  EfiactfM  at  0001  houB  focal 

time,  Jaljr  11. 1993.  CommmOts  will  be 

MXSfitsd  tfaroufh  Avguat  S.  1M3. 

AOOReasEB:  Cammnts  may  be  maiM  ta 
RoUand  A.  SohoilttHi.  Oinolor. 
Northwest  fiagian.  Natiooal  Marine 
Fiaberiaa  Swvioa.  NOAA,  7900  Sand 
Point  W^NE^£INClS77ao-B14g.  1. 
Seattle,  WA  98115-0070.  Infomatios 
relevant  to  this  notice  has  baaa 
compiled  in  aggrogalo  form  and  is 
available  for  public  Tsvisw  during 
business  hours  at  the  offioa  of  die  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  NIFORMATUN:  In  its 
amended  emeigenc^  interim  rule  (58  TS. 
31664.  June  4, 19931,  NMFS  announced 
that  the  1993  recreational  fishery  in  the 
subarea  het%iwen^B  Quaats  Sivw  and 
Leadbetter  Point,  Washington,  would 
allow  fishing  only  within  the  25  Isthom 
curve. 

Based  on  the  beat  available 
information  on  July  8, 1993.  recreational 
catch  rates  have  been  relatively  low. 
The  preseason  objective  for 
implementing  the  area  dosum  outside 
25  fathoms  was  to  dampen  catch  rates 
and  extend  the  fishing  season  for  as  long 
as  possible.  Recreational  fishing 
representatives  expressed  their  conoam. 
and  NMFS  agrees,  that  the  area  closure 
is  too  restrictive  and  that  additional 
fishing  opporttmities  should  be 
provided  to  recreational  fishermen  to 
increase  access  to  coho  and  chinook 
salmon.  Therefore,  the  recreational 
fishery  in  the  subarea  from  the  Queets 
River  to  Leadbetter  Point,  Washington, 
will  be  open  from  0  to  200  miles  off 
shore  effective  0001  hours  local  time. 
July  11, 1993. 

Modifications  of  boundaries  and 
closed  areas  are  authorized  by 
regulations  at  SO  CFR  661.21(b)(l)(v). 
All  other  restrictions  that  apply  to  this 
subarea  and  fishery  remain  in  effect  as 
announced  in  the  amended  emergency 
rule  (58  FR  31664)  and  apply  from  0  to 
200  miles  offshore. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  adjustment  affecting  the 
recreational  fishery  from  the  Queets 
River  to  Leadbetter  Point,  Washington. 
The  State  of  Washington  supports  this 
opening  and  will  manage  the 
recreational  fishery  in  state  waters 
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•diaoant  to  this  araa  of  the  EEZ  in 
aooordanoa  with  this  F«d«f«l  acticm.  In 
acoordanca  with  the  insaason  notice 
prooaduras  of  50  CFR  661.23,  actual 
notice  to  fisherman  of  this  action  waa 
given  prior  to  0001  hours  local  time. 
July  11. 1993,  by  telephcme  hotline 
number  (206)  526-6667  or  (800)  662- 
9825  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  l^dcasts  on  Qiannal  16 
VHF-^^  and  2182  kHz.  Because  of  the 
need  fn'  immediate  action,  the  Secretary 
of  Commerce  has  determined  that  good 
cauae  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  spply  to  treety  Indian  fisheries  or  to 
other  fisheries  that  may  be  operating  in 
other  areas.  • 

ClaaaifiratioB 

This  action  is  authorixed  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

Lial  ef  Subjacta  in  50  CFR  Part  661 

Fish«ies,  Fishing,  Indians.  Reporting 
and  recordkeeping  requirements. 

Aetherity:  16  V.S.C  1801  9tteq. 
Dited:  July  16, 1903. 
DavUS-CrHlfak  j 

Acting  Dinctor.  Office  ofFitherie$ 
Conairvation  and  ManagBment,  National 
Marine  Fisheries  Service. 
(FR  Doc  93-17450  Filed  7-21-93;  8:45  un] 
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[DoeM  Na.  •21ia»-aoai:  UX  07KMA] 

Qroundflah  Of  ttw  Baring  8m  and 


AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Prohibition  of  retention. 


NMFS  is  prohibiting  retention 
of  the  "other  red  rockfish"  target  species 
category  in  the  Bering  Sea  subarea  (BS) 
of  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  and  Greenland 
turbot  in  the  BSAI.  NMFS  is  reqiiiring 
that  incidental  catches  of  these  species 
categories  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  "other 
red  rockfish"  target  species  category 
total  allowable  catch  (TAG)  in  the  BS 
and  the  Greenland  turbot  TAG  in  the 
BSAI  has  been  reached. 
EFFECnvc  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  16, 1993,  through  12 
midnight  A.l.t.,  December  31, 1993. 
FOR  FURTHER  MFORMATION  CONTACT. 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Fisheries 
Management  Division,  NMFS.  907-58&- 
7228. 

•UPPI^MENTARV  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  S  67S.20(a),  the 
final  1993  specifications  (58  FR  8703, 
February  17, 1993)  established  the  TAG 
specifications  for  "other  red  rockfish" 
ttfget  species  category  in  the  BS  subarea 
as  1,200  metric  tons  (mt)  and  the 
Greenland  tuibot  in  the  BSAI  as  7.000 
mt. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  675.20(a)(9).  that  the  TAG  for  the 
"other  red  rockfish"  species  group  in 
the  BS  and  the  TAG  for  Greenland 
turbot  in  the  BSAI  have  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  the  "other  red 
rockfish"  target  species  category  in  the 
BS  and  Greenland  turbot  in  the  BSAI  be 
treated  as  prohibited  species  in 
accordance  with  $  675.20(c)(3),  and  is 
prohibiting  their  retention  effective  from 
12  noon,  A.l.t.  July  16, 1993,  through  12 
midnight,  A.l.t.  December  31. 1993. 

Qassification 

This  action  is  taken  under  50  CFR 
675.20  and  is  in  compliance  with  E.O. 
12291. 

Liat  of  Subjecta  in  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  16, 1993. 
David  S.  Craftin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Nationat 
Marine  Fisheries  Service. 
IFR  Doc  93-17361  Filed  7-1&-93: 4:57  pmj. 
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9  CFR  Parts  130  and  158 
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Us6rT*06i    liiipui  1*  and  ExpoiVRsMad 


AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnOH:  Propeeed  Tuk. 

SUlMlAaY:  We  are  proposing  to  establisli 
user  fees  for  certain  import-related 
services  we  provide  for  live  animals, 
animal  products,  organisms  and  vectors, 
and  germplasQi.  This  proposed  rule 
replaces  a  portion  of  a  proposed  rule 
published  in  the  Federal  Seglster  on 
August  7, 1991.  We  are  also  proposing 
to  amend  existing  hourly  user  fees  for 
certain  export  services  provided  for  live 
animals. 

These  proposed  user  fees  are 
authorized  by  section  2509(c)  of  the 
Food,  Agriculture,  Conservation  and 
Trade  Act  of  1090,  as  amended. 

The  effect  of  these  regulations  would 
be  to  require  certain  persons  to  pay  fees 
for  services  they  receive. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  23, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building.  6S05  Balcrest  Road, 
Hyattsville,  MD  20782.  Please  slate  that 
your  comments  refer  to  Docket  No.  92- 
042-L  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  StrsM  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 


FOR  AMTNBIVVOMIATION  CONTACT: 
For  information  concaming  aervioaB 
provided  for  live  animals  and 
germplasm,  contact  Dr.  David  Vogt. 
Senior  Stalf  Vatadnazian.  National 
Center  for  Import-£jq>oit  YS,  APIflS. 
USDA,  room  767<  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-ai72. 

For  information  concerning  services 
provided  for  animal  products  and 
byproducts,  contact  Dr.  Kathleen  Akin, 
Senior  Staff  Veterinarian,  National 
Center  for  Import-Export,  VS,  APHIS. 
USDA,  room  755,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782.  (TOl)  43S-7830. 

For  information  concerning  fees, 
contact  Ms.  Barbara  Thompson,  C^iet 
User  Fee  Brandi,  Budget  and 
Accoimting  I>tvision.  M&B.  APfflS. 
USDA,  room  263.  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  (301)  436-5901. 

SUPPLEMENTARY  MTORMATION: 

Backgrouad 

User  Fees  Authorized  Under  the  Fanm 
Bill 

The  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990,  as  amended 
(referred  to  below  as  the  Farm  Bill), 
authorises  the  Secretary  of  Agriculture, 
among  other  thtn{s.  to  prescribe  and 
collect  Sees  to  letmbtine  the  Secretary 
for  the  cost  of  carrying  out  the 
provisions  of  the  Federal  Animal 
Quarantine  Laws  that  relate  to  the 
importation,  entry,  and  exportation  of 
animalsi.  articles,  or  means  of 
conveyance.  (Section  2509(c)(l}  of  the 
Farm  Bill.) 

Section  2509(c)  also  provides 
procedures  for  the  Secretary  to  follow  in 
the  case  of  nonpayment  of  assessed  fees, 
late  payment  penalties,  or  accrued 
interest.  The  section  states  that  the 
Secnnhiry  shall  suspend  performance  of 
services  to  persons  who  have  failed  to 
pay  fees,  late  payment  penalty,  or 
accrued  interest. 

SecUon  2509(d)  of  the  Farm  Bill 
provides  in  addition  that  the  Secretary 
may  prescribe  such  ragulatioas  as  the 
Secretary  determines  necessary  to  carry 
out  the  provisions  of  section  2509. 

Previously  FuUisbed  Regulations 

We  have  previously  piiblished 
documents  in  the  Fadcval  B«g»i*— • 
establishing,  or  proposing  to  establish, 
user  fees  for  various  services  provided 


by  the  Animal  and  Plant  Health 
Inspection  Service  (APIfiS).  APHIS  vaer 
fees  cureently  in  «£hct  are  published  ia 
7  CFR  354.3  and  354.4.  and  9  CFR  part 
130.  Currently  aHective  user  fees 
include  fees  ior: 

(1)  Inspecting  various  passengers  and 
commercial  aircraft,  vessels,  trucks  and 
railroad  cars  arriving  within  the 
customs  territory  of  the  United  States; 

(2)  Issuing  certain  certificates,  such  as 
phytosanitary  certificates  for  plants  and 
plant  products,  and  endorsing  export 
certificates  for  animals; 

(3)  Providing  quarantine  services 
within  the  United  Stoles  for  imported 
animals; 

(4)  Providing  cwtain  inspection  and 
supervision  sendees  within  the  United 
States  for  animals  intended  for  export; 
imd 

(5)  Conducting  certain  veterinary 
inspections  (uitside  the  United  States. 

On  August  7, 1991.  we  published  a 
document  in  the  Federal  Register  (56 
FR  37481-37499.  Docket  No.  91-021)  in 
which  we  propo.sed  to  amend  7  CFR 
part  354  and  9  CFR  chapter  I  to  estabHsli 
user  fees  for  certain  certification, 
inspection,  and  testing  services  we 
provide.  On  August  21, 1991.  and 
September  24, 1991.  documents  were 
published  in  the  Fadoral  Ragialer  (56 
FR  41605  and  56  FR  48270)  which  mads 
various  corrections  to  our  proposals. 

Wo  made  a  portion  of  these 
regulations  fioal  in  a  document 
published  in  the  Federal  Register 
January  9. 1992  (57  FR  755-773,  Docket 
No.  91-135).  That  document  covered  all 
of  the  APHIS  user  foes  proposed  in 
Docket  No.  91-021.  except  the  following 
three  catBgories  of  fee.s:  (1)  User  fees  for 
inspecting  commercial  aircraft  and 
commercial  VBs.sels  departing  Hawaii 
and  Puerto  Paco  for  other  parts  of  the 
United  States;  (2)  User  fees  for 
veterinary  diagnostic  services  and 
diagnostic  reagents:  and  (3)  User  fees  for 
export  heahh  certificates  for  animal 
products  and  byproducts  and 
germplasm. 

Since  then  vn  have  published 
documents  dealing  with  two  of  these 
three  fee  categories.  On  April  21. 1992. 
we  published  in  the  Federal  Royaler  a 
document  withdrawing  our  proposed 
user  fees  for  inspecting  commercial 
aircraft  and  commercial  vessels 
departing  Hawaii  and  Puerto  Rico  for 
other  parts  of  the  United  States  (57  FK 
14t98-14499,  Docket  No.  91-140). 
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Then,  on  March  22. 1993.  ws  published 
in  th«  Fsdval  Kagtotar  •  document 
repropodng  APHIS  user  fees  for 
veterinary  diagnostic  services  (58  FR 
15292-15301.  Docket  No.  91-021-4). 

Proposed  Rnk  | 

This  docket  deals,  smong  other 
things,  with  the  third  cstegory  of  foes 
user  fees  for  export  heelth  certificates 
hx  animal  products  and  byproducts  and 
germplasm,  which  were  discussed  in 
the  proposal  published  on  August  7. 
1991.  In  this  docket,  we  are  reproposing 
user  fees  for  endorsing  exp<»t 
certificates  for  germplasm.  To  the  extent 
fees  for  this  service  were  included  in 
our  doounent  of  August  7. 1991.  the 
regulations  proposed  at  that  time  are 
superseded  by  regxUations  proposed  in 
this  document. 

We  are  also  proposing  to  establish 
other  user  faes  for  various  services  we 
provide  related  to  importation  of  live 
animals,  animal  products,  oigsnisms 
and  vectors,  and  germplasm.  These  fees 
covOT  import-related  inspections  snd 
services  provided  at  ports  along  the 
United  States  border  with  Mexico  and  at 
other  ports  of  entry;  inspection  and 
approval  of  facilities  handling  imported 
animals  or  certain  animal  products, 
organisms,  or  vectors;  and 
miscellaneous  services  related  to  the 
import  or  export  of  live  animals,  animal 
products,  organisms  and  vectors. 

We  have  not  proposed  specific  user 
fees  for  services  we  do  not  currently 
provide,  even  if  our  regulations  provide 
for  the  services.  For  example,  at  this 
time  animals  are  not  shipped  in-bond 
from  Canada  into  the  United  States, 
although  the  regulations  in  title  9,  Code 
of  Federal  Regulations,  part  92.  allow  it. 
As  another  example,  the  regulations  in 
9  CFR  part  92  also  allow  the  importation 
of  commercial  birds  into  the  United 
States  through  ports  of  entry  along  the 
United  States-Mexico  border.  However, 
at  this  time  shipments  of  commercial 
birds  are  not  presented  for  importation 
through  any  of  those  ports. 

If  there  is  no  demand  for  a  service,  we 
do  not  provide  the  service,  and  we  are 
not  proposing  a  specific  user  fee  for  it. 
If  in  the  future  there  is  demand  for  a 
service,  we  will  determine  the  cost  of 
providing  that  specific  service  and 
publish  a  proposed  user  fee  for  public 
comment  in  the  Federal  Register.  In  the 
meantime,  if  we  are  asked  to  provide  an 
authorized  service  for  which  there  is  no 
demand  and  therefore  no  user  fee,  we 
would  charge  the  hourly  user  fee 
propoMd  in  this  document 


User  Fees  for  Services  for  live  Animals 
Provided  at  Ports  on  the  United  States- 
Mexico  Border  (proposed  new  Section 
130.6) 

Along  the  United  States-Mexico 
border,  APHIS  provides  varioxis  services 
related  to  import  or  entry  of  live  animals 
into  the  United  States,  lliese  services 
include  clearing  the  following  for 
import  into  the  United  States:  feeder 
animals;  slsughter  animals:  horses  other 
than  slsughter,  in-bond  and  in  transit 
animals;  and  any  other  ruminants. 

We  are  proposing  to  charge  an  APHIS 
user  he  for  these  services.  A  user  fee 
would  be  charged  for  each  animal 
imported  into  the  United  States  or  being 
moved  through  the  United  States.  The 
user  fee  would  be  charged  per  animal. 
as  all  animals  being  imported  into  the 
United  States  through  a  port  along  the 
United  States-Mexico  border  are 
individually  handled.  The  proposed 
user  fees  vary  with  the  type  of  animal, 
as  different  types  of  animals  require 
different  amounts  and  types  of  services. 
How  our  proposed  user  fees  were 
calculated,  and  what  costs  they  include, 
are  discussed  separately  below.  In 
addition,  there  would  be  a  minimum 
user  fee  of  $16.00.  Our  proposed 
minimum  user  fee  is  also  discussed 
separately  below. 

Please  note  that  the  user  fees 
proposed  for  services  at  ports  along  the 
United  States-Mexico  border  are  not 
identical  to  user  fees  proposed  for 
similar  services  provided  at  other  ports. 
This  is  because  tne  cost  of  providing 
services  for  live  animals  at  ports  along 
the  United  States-Mexico  border  is  not 
the  same  as  at  other  ports  of  entry. 
Animals  imported  from  Mexico  must 
meet  different  requirements  and  require 
more  services  than  animals  imported 
from  other  locations  (see  9  CFR  part  92 
for  regulations  concerning  the 
importation  of  animals).  For  example, 
animals  from  Mexico  must  be 
individually  inspected  and  dipped  for 
ticks.  This  results  in  higher  costs  at 
ports  along  the  United  States-Mexico 
Dorder.  The  user  fees  proposed  in  this 
section  for  animals  from  Mexico  reflect 
these  higher  costs. 

In  addition,  please  note  that  pet  birds 
imported  from  Mexico,  which  do  not 
need  to  meet  differwat  requirements  and 
therefore  do  not  require  more  services 
than  birds  imported  from  other 
locations,  are  covered  under  proposed 
$130.8. 

User  Fees  for  Services  for  Live  Animals 
Provided  at  All  Other  Ports  of  Entry 
(proposed  new  Section  130.7) 

APHIS  provides  inspection  services 
related  to  the  import  or  entry  of  live 


animals  into  the  United  States  at  ports 
of  entry  other  than  potts  along  the 
United  States-Mexico  border.  These 
services  include  inspecting  and 
processing  importations  of  breeding 
#n<n»iU  (^de  and  registered);  horses; 
fseder  animals  (cattle,  swine  and  sheep); 
poultry  (including  eggs);  and  cattle, 
swine,  sheep  and  goats  moving  in 
transit  throiigh  the  United  States. 

We  are  proposing  to  charge  an  APHIS 
user  fee  for  each  animal  or  each  load  of 
animals,  as  appropriate,  imported  into 
the  United  States  or  being  moved  in 
transit  through  the  United  States.  Most 
animals  are  handled  individually  when 
presented  for  importation  or  in  transit 
movement.  Therefore,  for  most  animals 
we  sre  proposing  to  charge  a  user  fee 
per  animal.  However,  slaughter  animals 
and  poultry  are  handled  as  a  group.  In 
their  cases,  we  are  proposing  to  charge 
a  user  fee  per  load.  We  are  also 

{>roposing  to  charge  different  user  fees 
or  difiiarent  types  of  animals  because 
the  amoiuit.  duration,  and  type  of 
services  required  ara  diffiBrent  How  our 
proposed  user  fees  were  calculated,  and 
what  costs  they  include,  are  discussed 
separately  below.  In  addition,  there 
would  be  a  minimiun  user  fse  of  $16.00. 
Our  proposed  minimum  user  fee  is  also 
discussed  separately  below. 

In  the  case  of  animals  moving  in 
transit  through  the  United  States,  we  are 
proposing  to  charge  a  user  fee  for 
services  when  they  enter  the  United 
States.  We  would  also  charge  our 
proposed  hourly  user  fee  at  the  time 
they  leave  the  United  States.  This  is 
necessary  because  we  provide  services 
at  both  entry  and  exit  points.  As  with  all 
of  our  proposed  fees,  the  amount  of  the 
user  fee  reflects  the  amount,  type  and 
duration  of  service  required.  The 
proposed  user  fse  for  animals  entering 
the  United  States  would  be  charged  per 
heed— these  animals  are  individually 
inspected.  The  proposed  user  fse  for 
animds  exiting  the  United  States  would 
be  charged  per  hour — ^these  animals  are 
handled  as  a  group. 

User  Fees  for  Other  Services  (proposed 
new  Section  130.8) 

APHIS  provides  a  variety  of  other 
services  related  to  import  or  export  of 
live  animals  and  birds,  animal  products, 
organisms  and  vectora,  and  germplasm 
into  or  from  the  United  States.  These 
services  may  be  provided  at  ports  of 
entry  or  at  other  locations  within  the 
United  States.  These  services  include: 

1.  Approving  slaughter 
establishments; 

2.  Inspecting  pet  birds  returning  to  the 
United  States  and  supervising  their 
home  quarantine; 
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3.  Issuing  import  permits  for  live 
animals,  birds,  germplasm.  fetal  bovine 
serum  (FBS),  animal  products,  and 
organisms  and  vectors: 

4.  Endorsing  export  certificates  for 
germplasm; 

5.  Pre^ntry  equine  piroplasmosis 
screening; 

6.  Import  compliance  assistance: 

7.  Processing  releeses  from  export 
agricultural  hold;  and 

8.  Approving  establishments  to 
import  animal  products,  organisms  and 
vectors. 

We  are  proposing  to  charge  an  APHIS 
user  fee  for  these  services. 

One  service  for  which  we  propose  to 
charge  a  user  fee  is  approving  slau^ter 
establishments.  Slaughter 
establishments  are  approved,  and 
reapproved,  on  a  yearly  basis,  pursuant 
to  9  CFR  pert  92,  subparts  C,  D  and  E. 
The  user  fee  we  are  proposing — $235.75 
for  the  first  year  of  approval  and 
$205.00  for  each  year  the  approval  is 
renewed — would  cover  all  inspections 
and  other  services  required  during  the 
year.  For  example,  we  inspect  slaughter 
establishments  to  ensure  that  animals 
can  be  safely  unloaded  and  held 
separate  from  other  animals  until 
slaughtered.  As  discussed  below,  these 
proposed  fees  reflect  the  amount,  type 
and  duration  of  service  required. 

We  are  also  proposing  a  user  fee  to 
cover  the  costs  of  inspecting  pet  birds 
returning  to  the  United  States.  Under 
the  requirements  of  9  CFR  92.101,  pet 
birds  out  of  the  United  States  60  days 
or  less  may  enter  the  country  if  they  are 
accompanied  by  certain  documents  and 
are  individually  identified  with  a  leg 
band  or  tattoo.  At  the  port  of  entry  all 
this  information  must  be  checked  and 
verified.  Pet  birds  out  of  the  United 
States  more  than  60  days  must  be 
accompanied  by  certain  paperwork  and 
must  faN9  quarantined  for  not  less  than  30 
days.  Normally  these  birds  are 
quarantined  in  the  owner's  home.  An 
APHIS  inspector  must  inspect  the  birds 
while  in  quarantine  and  release  the 
birds  from  quarantine.  Our  proposed 
user  fees  for  these  services  include  all 
necessary  paperwork,  verification, 
travel,  and  inspections. 

Another  user  fee  we  are  proposing 
concerns  imports  of  FBS.  I^S  requires 
a  permit  to  be  imported  into  the  United 
States.  Nothing  else  is  required  to 
import  FBS  from  Canada  and  New 
Zealand.  However,  importers  of  FBS 
bom  other  locations  must,  at  the  time 
they  apply  for  import  permits,  specify 
whether  they  want  to  have  the  FBS 
irradiated  at  a  facility  in  the  United 
States,  or  allow  APHIS  to  sample  and 
verify  every  shipment  on  arrival  at  the 
processing  fedlity  in  the  United  States. 


Importers's  choices  are  specified  on  the 
import  permits  and  in  compliance 
agreements  signed  by  both  APHIS  and 
the  importer.  Processing  facilities  in  the 
United  States  which  have  not 
previoxisly  been  inspected  must  be 
inspected  prior  to  the  first  import  of 
FBS  to  the  facility.  If  inspection  is 
required,  that  requirement  is  specified 
on  the  permit. 

We  are  proposing  to  charge  a  user  fee 
of  $207.25  for  handling  the  permit 
application,  if  the  processing  fedUty  in 
the  United  States  miist  be  inspected. 
The  proposed  fee  includes  inspecting 
the  processing  facility  and  all  costs  of 
handling  the  application  and  issuing  the 
compliance  agreement.  If  no  facility 
inspection  is  required,  we  propose  to 
chuge  a  \iser  fee  of  $26.50.  This  is  the 
same  user  fee  we  are  proposing  for  all 
other  applications  for  import  permits, 
and  includes  all  costs  of  handling  the 
application  and  issuing  the  compUance 
agreement. 

Permits  for  importing  FBS  are  valid 
for  an  imlimited  number  of  FBS 
shipments  within  1  year  from  the  date 
of  issuance.  However,  each  shipment  of 
FBS  must  comply  with  the  irradiation  or 
sample  verification  requirements  stated 
on  the  permit  and  included  in  the 
compliance  agreement.  If  FBS  is  to  be 
irradiated,  importers  make  their  own 
arrangements,  including  payment,  to 
have  the  FBS  irradiated.  APHIS  is  not 
involved.  However,  if  FBS  is  to  be 
sampled  and  verified,  APHIS  must 
collect  and  verify  the  samples.  We 
propose  to  charge  a  user  fee  of  $660.75 
for  this  service. 

Occasionally  FBS  importers  need  to 
amend  their  permit  applications.  Permit 
applications  contain  various 
information,  including,  for  example,  the 
source  of  the  FBS.  the  port  of  arrival  in 
the  United  States,  and  the  location  of 
storage  facilities.  If  the  importer  has  to 
change  any  information  after  the 
application  is  submitted,  we  must  adjust 
our  paperwork  and  amend  the  i>ermit  if 
we  have  already  issued  it.  We  are 
proposing  to  charge  a  user  fee  of  $11.00 
per  amended  application  for  this 
service. 

We  are  also  proposing  to  charge  a  user 
fee  for  each  permit  we  issue  for 
germplasm  being  imported  into  the 
United  States  and  each  certificate  we 
endorse  for  germplasm  being  exported 
bom  the  United  States.  This  includes 
checking  the  accuracy  of  information 
submitted,  completing  various  forms, 
maintaining  files,  and  issuing  or 
endorsing  documents.  With  regard  to 
embryos  being  exported  from  me  United 
States,  the  user  fee  would  vary 
depending  on  the  number  of  pairs  of 
donor  animals  listed  on  the  certificate. 


A  user  fee  of  $54.75  per  certificate 
would  cover  up  to  5  donor  pairs.  A  user 
fee  of  $24.75  would  be  chained  for  each 
additional  group  of  donor  pairs,  up  to  5 
pain  per  group. 

We  are  also  proposing  a  user  fee  for 
pre-entry  equine  piroplasmosis 
screening.  Piroplasmosis  is  an  insect- 
borne  disease  of  equines.  As  a  courtesy. 
we  ofiisr  pre-entry  screening  for  this 
disease.  If  an  importer  uses  the  service, 
and  we  determine  that  an  animal  they 
wish  to  import  is  infected  with  the 
disease,  and  therefore  ineligible  for 
importation,  the  importer  is  saved  the 
expense  of  shipping  the  animal  to  the 
United  States,  paying  for  quarantine  and 
testing  in  this  country,  and  then 
shipping  the  animal  back  or  otherwise 
disposing  of  it.  Importers  must  obtain  an 
import  permit  for  the  sample.  The  user 
fee  we  propose  to  charge  covers  the 
costs  of  processing  the  permit 
application  and  informing  the  importer 
of  the  results  of  the  test,  llie  importer 
would  also  have  to  pay  a  user  fee  for  the 
laboratory  test  itself.  We  proposed  user 
fees  for  veterinary  diagnostic  tests  on 
March  22, 1993  {58  FR 15292-15301. 
Docket  No.  91-021-4). 

Another  service  for  which  we  are 
proposing  to  charge  a  user  fee  is  "Import 
compliance  assistance."  We  must 
determine  whether  all  animals,  animal 
products,  organisms  and  vectors 
presented  for  importation  into  the 
United  States  meet  all  import 
requirements.  Usually  the  necessary 
paperwork  and  other  requirements  have 
been  met  before  the  shipment  arrives  in 
the  United  States,  and  the  importation 
is  handled  routinely.  The  cost  of  this 
routine  handling  is  included  in  our 
proposed  user  fees  for  import  permits. 

However,  if  a  shipment  which  does 
not  meet  all  import  requirements  arrives 
at  a  port  of  entry,  we  must  provide 
"import  compliance  assistance."  In 
other  words,  APHIS  personnel  must 
assist  the  importer,  if  the  shipment  is  to 
be  brought  into  compliance.  When 
paperwork  has  not  been  completed,  or 
completed  improperly,  in  advance  as 
required,  it  must  be  done  on  an 
emergency  basis  after  the  shipment  has 
arrived.  APHIS  personnel  must  fax 
forms,  check  them,  refax  them,  and 
make  numerous  telephone  calls.  The 
costs  of  providing  this  service  cannot  be 
built  into  our  standard  user  fees, 
because  they  do  not  apply  in  most  cases, 
and  it  would  be  unfair  to  make  all  users 
pay  for  extraordinary  service  we  provide 
only  on  an  occasional  basis. 

We  are  also  proposing  to  charge  an 
APHIS  user  fee  for  getting  certain 
shipments  of  exported  animals  and 
agricultural  products  released  from 
agricultural  holds  placed  by  foreign 
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governments.  This  situation  occurs 
i^en  a  shipment  from  the  United  Slates 
arrives  in  a  foreign  country  and  does  not 
meet  all  of  that  country's  import 
requirements.  APHIS  services  are  not 
necessary  for  most  exports.  However, 
when  paperworii  is  missing  or  other 
requirements  have  not  been  met,  APHIS 
provides  special  services  to  get 
shipments  released.  APHIS  personnel 
bx  information,  check  it.  re&x  it.  and 
make  numerous  telephone  calls,  all  on 
an  emergency  basis.  The  cost  of 
providing  these  services  caanot  be  built 
into  standard  user  foes  because  thev  do 
not  apply  in  most  cases  and  it  would  be 
unfair  to  make  all  users  pay  for 
extraordinary  services  we  provide  only 
on  an  occasional  basis. 
We  are  also  proposing  to  charge  a  user 

fee  for  approving  establishments,   

warehouses,  and  fodlities  imder  9  CFR 
parts  94  through  96,  to  receive  or  treet 
various  animal  products  and  bjrproducts 
imported  into  the  United  States.  Several 
inspections  are  required  during  the  first 
year  of  approval.  We  propose  to  charge 
a  user  fee  of  $252.75  for  all  paperwork, 
agreements,  and  inspections  required 
during  that  time.  For  each  year  that  the 
original  approval  and  compliance 
agreement  is  renewed,  usually  a 
maximum  of  2  additional  years,  we 
propose  to  charge  a  user  fee  of  $146.00. 
The  proposed  fee  bx  each  renewal  is 
less  (ban  the  user  fee  proposed  for  the 
fint  year  of  approval  because  the  time 
needed  for  inspections  is  lass,  and 
because  the  compliance  agreement 
remains  in  force  and  does  not  need  to 
be  redone.  i 

Hourly  User  Fees  for  MFsce/Ameous 
Import-  and  Entry-Related  Veterinary 
Services  (proposed  new  Section  130.9) 
and  for  Export-Belated  Veterinary 
Services  (Section  130.7,  redesi^ated  as 
Section  130  Jl)  { 

We  are  pn^Kxing  to  adopt  hourly  fees 
for  provicUng  miscellaneous  vetwinary 
services  related  to  the  import  or  entry  of 
live  animals,  animal  products. 
organisms  and  vectors,  and  germplasm 
(proposed  new  $  130.9).  For  example, 
we  would  charge  an  hourly  fee  far  the 
following  services: 

(1)  Conducting  inspections,  including 
laboratory  and  fodlity  inspections, 
required  to  obtain  pwmits  either  to 
import  animal  prodiicts.  organisms  and 
vectors,  or  to  maintain  compliance  with 
import  permits; 

(2)  Obtaining  samples  required  to  be 
tested  rtther  to  obtain  import  permits  at 
to  ensure  compliance  wiu  impart 
permits: 

(3)  Supervising  the  opening  of  in- 
b(md  shipments;  and 
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(4)  Other  impart  or  entry  services  not 
specified  elsewhere  in  our  user  fee 
resulations. 

The  regulations  at  $  130.7  (which 
would  be  redesignated  as  f  130.21). 
currently  list  veterinary  services 
provided  for  export  animals  and  birds. 
We  propose  to  amend  the  list  of  covered 
services  to  add  inspecting  means  of 
conveyance  used  to  transport  export 
animals  or  birds,  and  conducting 
inspections  under  9  CFR  part  156.  We 
also  propose  to  amend  i  130.7  (which 
would  be  redesignated  as  S  130.21),  to 
clarify  that  when  we  inspect  an  enxnt 
isolation  fadlitv,  we  also  inspect  (he 
animals  in  the  udlity. 

We  are  also  proposing  to  amend 
S  156.7.  Fees  and  Charges,  to  specify 
that  user  fees  under  part  130  may  be  due 
for  services  we  provide  under  part  156. 
and  to  provide  that  they  would  be 
payable  in  the  same  manner  as  other 
fees  and  charges  due  for  services 
provided  under  part  156. 

The  user  fee  we  propose  to  charge  for 
all  of  these  services,  both  in  prop<Med 
new  S  130.9  and  in  current  §  130.7. 
redesignated  as  S  130.21,  is  a  single 
hourly  fee.  Our  current  regulations 
specify  different  fees  for  services 
provided  by  a  veterinarian  and  services 

!>rovided  by  an  animal  health  technician 
AHT).  As  many  services  are  provided 
by  both  veterinarians  and  AHTs.  we 
believe  a  single  fee  for  veterinary 
services  would  be  feirer  to  users. 

We  have  determined  that  the  hourly 
user  fees  should  be  $50.00  per  hour,  or 
$12.50  per  quarter-hour. 

We  are  also  proposing  to  adopt  a 
$16.00  minimum  fee  for  any  veterinary 
service  provided  in  connection  with  the 
importation  or  exportation  of  animals 
and  for  other  miscellaneous  import 
services  on  a  hourly  basis.  The  proposed 
minimum  user  fee  for  services  provided 
on  an  hourly  basis  is  discussed 
separately  below. 

We  are  proposing  to  amend  S§  130.5 
and  130.7  of  the  r^ulations  in 
accordance  with  these  determinations. 

If  an  hourly  user  fee  was  payable  for 
a  service,  the  total  due  would  be 
calculated  as  follows: 

Example  1.  If  somaona  received  veterinary 
services  subject  to  the  hourly  fise,  and  those 
■ervices  took  10  minutes  to  perform,  the 
person  would  owe  the  minimum  user  lee  of 
$16.00. 

Example  2.  If  sameone  received  veterinaiy 
services  subject  to  the  hourly  fse,  and  those 
services  took  20  minutes  to  peilmui,  the 
person  would  owe  APHIS  a  user  fse  of 
S25.00,  or  twice  the  quaiter-hour  fsa  of 
S12.5a 

Example  3.  If  someone  received  veterinary 
services  subject  to  the  hourly  fee,  and  those 
services  took  1  hour  and  15  minutes  to 
perform,  the  person  would  owe  APHIS  a  user 


fsa  of  $62.50.  once  the  fse  for  oas  hour,  phis 
once  the  be  far  a  quarter-hour. 

User  Fees  for  Individual  Animah  and 
Birds  Quanntined  in  APHIS  Animal 
Import  Centers  (Section  130.2) 

We  are  proposing  to  amend  §  130.2  of 
the  regulations  to  add  specific  user  fees 
for  ratitas  and  miniature  horses 
quarantined  in  APHIS  Animal  Impart 
Centers.  There  are  no  individual  raes  for 
these  animals  at  this  time.  Instead,  for 
ratites  we  are  currently  charging  the 
bluest  applicable  user  fee  for  birds;  for 
miniatiire  horses  we  are  currently 
charging  the  applicable  tiser  fee  for 
equines.  based  on  the  number  of  days 
they  are  in  Quarantine. 

"nie  care,  teed  and  handling  required 
by  ratites  are  difiiarent  than  that  required 
by  other  birds.  Ratites  generally  require 
more  individual  care  and  more 
expensive  feed.  They  also  require 
pesticide  treatments  not  required  by 
other  birds.  In  addition,  the  coat  of 
providing  quarantine  services  to  ratites 
is  dependent  on  their  age.  Therefore,  we 
are  proposing  to  charge  daily  user  fees 
of  $5.50  for  each  ratite  chick  (from 
hatching  to  3  mtmths  of  age);  $7.75  for 
each  ratite  juvenile  (from  3  months  to  11 
months  of  age);  and  $15.50  for  each 
adult  ratite  (11  months  and  older). 
These  proposed  fees  are  lower  for  ratite 
chicks  and  higher  for  ratite  juveniles 
and  adults  than  the  user  fees  we  are 
currently  charging  for  ratites. 

Miniature  horses  require  leas  stall 
space,  feed,  and  handling  than  other 
horses.  Therefore,  charging  the  same 
user  fee  for  miniature  horses  as  for  other 
equines  is  not  justified.  We  are  therefore 
proposing  to  charge  a  daily  user  fee  of 
$39.00  for  each  miniature  horse.  This 
proposed  fee  is  less  than  the  user  fee  we 
are  currently  charging  for  miniature 
horses. 

User  Fees  for  Exclusive  Use  of  Buildings 
at  APHIS  Animal  Import  Centers 
(Section  130.3) 

We  are  proposing  to  amend  S  130.3(a) 
of  the  regulations  to  provide  that  an 
importer  may  have  exclusive  use  of 
certain  space  at  our  Animal  Import 
Center  in  Miami,  FL.  The  regulations 
currently  permit  importere  to  occupy  an 
entire  building  at  our  Animal  Import 
Center  in  Newburgh,  NY,  but  not  at  our 
other  Animal  Import  Centera. 

At  our  Animal  Import  Center  in 
Miami,  FL.  there  is  no  free-standing 
building  available  for  exclusive  use  of 
importera.  However,  there  is  a  building 
at  Uiat  faciUty  which  is  comprised  of 
three  discrete  wings.  Two  of  these  wings 
can  be  made  biologically  secure  from 
the  rest  of  the  building.  Therefore,  we 
are  proposing  to  amend  the  regulation  to 


minimum : 
l/.30thoftl 
additional 
retain  use  ( 
Unless  the 
time  to  refi 
CFR  92.103 
92.504.  as  i 
be  liable  fo 
faeasofthi 


Federal  Regirter  /  Vol.  58.  No.  139  /  Thureday,  July  22.  1993  /  Proposed  Rules  39167 


designate  these  two  wings  as  being 
available  for  excliisive  use  of  importers. 

We  are  also  proposing  to  amend  the 
heading  for  S  130.3  and  the  text  of 
§  130.3(a)  to  reflect  this  change  by 
removing  references  to  "buildings"  and 
replacing  them  with  "space"  or 
"available  space."  In  addition,  we 
would  amend  the  table  in  $  130.3(a)  to 
show  the  square  footage  of  the  space 
available,  rather  than  the  dimensions  of 
the  space.  We  believe  this  information 
would  be  more  useful. 

Please  note  that  the  fee  for  exclusive 
use  at  our  Animal  Import  Center  in 
Newburgh,  NY,  is  higher  per  square  foot 
than  the  fee  for  exclusive  use  of  space 
at  our  Animal  Import  Center  in  Miami, 
FL.  The  reason  for  this  is  that  heating 
costs  are  considerably  higher  at  the 
Newburgh  facility,  and  a  higher  user  fee 
is  necessary  to  fully  recover  our 
operating  costs. 

To  avoid  problems  collecting  fees,  we 
are  proposing  to  amend  §  130.3(a)  to 
require  that  "the  person  for  whom  the 
service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  Uable"  for  payment  of  the 
APHIS  user  fees.  As  explained  above, 
this  change,  along  Mrith  similar  changes 
to  other  sections  of  the  regulations,  has 
already  been  proposed  in  another 
document  (Docket  No.  91-021-4:  58  FR 
15292-15301.  published  March  22. 
1993). 

We  are  also  proposing  to  add  new 
paragraphs  (1),  (2).  and  (3)  to  §  130.3(a) 
to  state  that  importers  who  reserve 
space  for  their  exclusive  use  at  an 
Animal  Import  Center  must  pay  a 
minimum  30-day  user  fee,  and  must  pay 
l/30th  of  the  minimiun  fee  for  each 
additional  day  or  part  of  a  day  they 
retain  use  of  the  space  beyond  30  days. 
Unless  the  reservation  is  canceled  in 
time  to  refund  the  reservation  fee  (see  9 
CFR  92.103,  92.204,  92.304,  92.404,  or 
92.504,  as  appropriate),  the  user  would 
be  liable  for  the  minimum  30-day  user 
fee  as  of  the  first  day  for  which  the 
space  was  reserved. 

The  30-day  minimum  user  ke  for 
exclusive  use  of  space  at  Animal  Import 
Centers  includes  the  services  of  two 
AHT's.  However,  certain  importations, 
such  as  chicks  requiring  individual 
hand-fiseding.  may  require  additional 
service.  We  are  proposing  to  amend 
§  130.3(c)  to  require  importers  to  either 
eliminate  the  need  for  additional 
personnel  by  reducing  the  number  of 
animals  or  birds  to  be  quarantined  in  a 
space  to  the  number  which  two  AHT's 
could  feed  and  care  for.  or  pay.  on  an 
hourly  basis,  for  the  necessary 
additional  veterinary  services.  If  the 
importer  chooses  to  pay  for  necessary 
additional  veterinary  services  on  an 


hourly  basis,  the  user  fees  would  be 
$50.00  per  hour  or  $12.50  per  quarter 
hour. 

This  is  the  same  hourly  user  fee  we 
are  proposing  to  charge  for  other 
veterinary  services  we  provide  on  an 
hourly  basis  (see  proposed  amendments 
to  §  130.5,  $  130.7  (which  we  propose  to 
redesignate  as  $  130.21),  and  new 
proposed  §§  130.6, 130.7,  and  130.9). 
Charging  the  same  hourly  user  fee 
would  eliminate  confusion  for 
importers,  and  would  simplify 
calculation,  billing,  and  collection. 

However,  we  are  not  proposing  to 
charge  the  $16.00  minimum  user  fee 
proposed  elsewhere  in  our  regulations 
(see  proposed  amendments  to  §  130.5, 
§  130.7  (which  we  propose  to 
redesignate  as  §  130.21).  and  new 
proposed  §§  130.6, 130.7.  and  130.9)  in 
conjunction  with  hourly  user  fees.  In 
this  situation,  we  consider  feeding  and 
caring  for  the  animals  in  quarantine  to 
be  a  single  service  which  occurs  over  a 

Eeriod  of  days.  Therefore,  we  intend  to 
eep  a  running  account  of  the  hours  of 
additional  veterinary  service  provided, 
and  to  charge  for  the  actual  time. 
APHIS  personnel  at  the  Animal 
Import  Center  would  determine  how 
much  additional  service  was  needed. 

Definitions  (§  130.  t) 

The  term  "germplasm"  as  used  in  oiu* 
proposed  regulations  is  standard 
industry  terminology.  It  includes  semen, 
embryos,  and  ova.  We  therefore  propose 
to  amend  the  regulations  in  9  CFR  part 
130  to  add  a  definition  of  "germplasm," 
as  follows: 

Germplasm.  Embryos,  semen  or  ova. 

We  are  also  proposing  to  amend  the 
regulations  to  add  definitions  of 
"Breeding  animal",  "Feeder  animal". 
"Grade  animal".  "In-bond",  "Load". 
"Miniature  horse".  "Slaughter  animal", 
and  "Registered  animal"  as  follows: 

Breeding  animal.  Any  animal 
imported  into  the  United  States  for 
breeding  purposes. 

Feeder  animal.  Any  animal  imported 
into  the  United  States  under  title  9, 
Code  of  Federal  Regulations,  part  92,  for 
feeding  at  a  quarantined  fisedlot  under  9 
CFR  part  92. 

Grade  animal.  Any  unregistered 
animal. 

In-bond  animal.  Any  animal  imported 
into  the  United  States  under  a  United 
States  Customs  Service  bond,  as 
described  in  title  19,  Code  of  Federal 
Regulations,  part  113. 

Load.  All  tne  animals  or  birds  carried 
on  one  vehicle. 

Miniature  horse.  Any  horse  which  at 
maturity  measures  34  inches  high  or 
less  from  the  groimd  to  the  base  of  the 
last  hair  of  the  mane  at  the  withers. 


Reffstered  animal.  Any  animal 
recorded  in  the  book  of  record  of  an 
animal  registry  association  whidi  issues 
certificates  concerning  the  pedigree  of 
animals. 

Shunter  animal.  Any  animal  moving 
directly  to  slaughter. 

These  definitions  are  consistent  with 
general  industry  usage  of  the  terms. 
With  regard  to  a  load,  the  type  of 
animals  or  birds,  and  the  size,  capacity, 
and  type  of  vehicle,  are  irrelevant  when 
deciding  what  is  a  "load."  For  example, 
a  load  of  cattle  might  be  45-60  animals 
on  a  tractor  trailer,  while  a  load  of 
poultry  might  be  20,000  chickens  on  the 
same  vehicle. 

We  are  also  proposing  to  add 
definitions  of  Uie  terms  "Approved 
establishment"  and  "Pet  bird", 
consistent  with  definitions  elsewhere  in 
out  regulations. 

In  addition,  we  are  proposing  to 
amend  the  existing  definition  of 
"Animal  Import  Center"  to  clarify  that 
the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC),  is  not  an  Animal 
Import  Center  within  the  meaning  of  9 
CFR  part  130.  This  means  that  user  fees 
in  9  CFR  part  130.  which  apply  to 
animals  in  quarantine  at  animal  import 
centers,  do  not  apply  to  animals  in 
quarantine  at  HSTAIC. 

Payment  Procedures  (Section  130.50) 

We  propose  to  add  a  new  paragraph 
(a)(5)  to  S  130.50  to  require  that  user  fees 
for  live  animals  presented  for 
importation  at  any  port  of  entry  be  paid 
either  when  the  animals  are  presented 
or  within  the  time  specified  in  the  bill 
for  the  fees.  If  hourly  user  fees  are  due. 
we  propose  that  they  must  be  paid  when 
the  service  is  provided  or  within  the 
time  specified  in  the  bill. 

Users  would  have  to  {>ay  user  fees  at 
the  time  they  receive  the  service  until 
they  have  established  an  acceptable 
credit  history.  Once  a  user  has 
established  an  acceptable  credit  history, 
they  may  choose  either  to  pay  when 
they  receive  the  service  or  within  the 
time  specified  in  the  bill. 

We  also  propose  to  require  that  user 
fees  for  services  specified  in  proposed 
new  §  130.8  (miscellaneous  import-  and 
export-related  inspection  and  permit 
services),  accompany  requests  for 
service.  - 

We  are  also  proposing  to  amend 
§  130.50  to  change  the  reference  to 
§  130.7,  which  we  are  proposing  in  this 
document  to  redesignate  as  §  130.21. 
and  to  clarify  that  if  user  fees  are  due 
for  services  provided  under  9  CFR  part 
156,  those  user  fees  are  payable  in 
accordance  with  the  cooperative 
agreement  signed  in  accordance  with 
that  part 
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Penalties  for  Nonpayment 

Under  our  current  regulations  in 
§  130.51(a),  if  a  penon  requesting  a 
•errioe  for  whidi  an  APHIS  user  iise  is 
payable,  is  delinquent  in  paying  any 
APHIS  \iaer  fee  due  under  either  title  7 
or  title  9.  Code  of  Federal  Regulations, 
or  is  delinquent  in  paying  the  interest 
on  any  delinquent  APHIS  user  fse,  then 
APHIS  will  not  provide  the  service 
requested.  Our  current  regulations  in 
§  130.51(b)(1)  and  (2)  further  provide 
that  when  APHIS  is  in  the  proceu  of 
providing  services  for  which  s  iiser  fae 
is  due.  and  the  usw  has  not  paid  the  fse 
within  the  time  required,  or  payment 
offered  by  the  user  is  inadeciuate  or 
unacceptable,  then  we  will  not,  as 
appropriate,  either  release  animals  in 
quarantine  or  provide  export  health 
certificates.  Section  130.51(c)  further 
states  that,  if  usw  fees  are  paid  later 
than  30  days  after  payment  is  due. 
APHIS  vrill  impose  a  late  payment 
penalty  and  interest  charges  in 
accordance  with  31  U.S.C  3717.  In 
additicm.  $  130.50(b)  Usto  the  fonns  of 
payment  we  will  accept  for  APHIS  user 
fees  as  follows:  (1)  Cash,  if  payment  is 
made  at  area  office  or  an  Animal  Import 
Center,  (2)  all  types  of  checks,  including 
trsveler's  checks:  (3)  money  orders:  and 
(4)  credit  cards  (VISA  and  Master  Card) 
if  payment  is  made  at  the  Animal 
Import  Centers  in  Nevrbuigh,  NY,  or  in 
Miami,  FL,  or  at  the  USDA,  APHIS,  VS, 
office  at  John  F.  Kennedy  International 
Airport,  Jamaica,  NY.  We  are  not 
proposing  any  amendments  to 
§  130.50(b),  which  concerns  methods  of 
payment. 

We  intended  that  user  fees  unpaid 
after  30  days  be  considered  delinquent 
To  ensure  that  this  is  clear  in  the 
regulations,  we  have  proposed,  in 
another  document  publi^ed  in  the 
Federal  Register  on  March  22. 1993  (58 
FR 15292-15301,  Docket  No.  91-021-4). 
to  revise  §  130.51,  paragraphs  (a)  and 
(c).  to  clarify  that  accounts  wrould  be 
considered  delinquent  if  fees  are  unpaid 
30  days  after  service  is  |m>vided,  or  if 
billed.  30  davs  that  date  of  bill.  If  any 
person  for  whom  a  service  is  provided, 
or  the  person  requesting  the  service, 
feils  to  pay  when  due,  any  debt  to 
APHIS,  payment  must  be  made  for 
subsequent  user  fee  services  before  the 
service  is  provided,  wdiether  or  not  the 
fee  is  delinquant  An  account  is  not 
delinquent  and  does  not  begin  to  accrue 
interest  and  penalties  until  30  days  after 
the  services  are  rendered  or  30  days 
after  tlie  date  of  the  l^  if  a  bill 
issued.  A  foil  explanation  of  this 
proposed  change  appears  in  that 
documoit 
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Liability  for  Payment  (Section  130 J  and 
propoud  new  Sections  130.6, 130.7, 
130.8.  and  130.9) 

We  are  proposing  to  specify,  wherever 
applicable  in  tbeee  proposed  regulations 
(§  130.3  snd  proposed  new  §$  130.6, 
130.7, 130.8,  and  130.9),  that  "the 
person  for  whom  the  service  is  provided 
and  the  person  reqiiesting  the  service 
are  jointly  and  severally  Uable"  for 
payment  of  any  APHIS  fees  due.  We 
believe  this  is  necessary  to  effectively 
collect  fises.  since  the  actual  identity  of 
the  person  for  whom  the  service  is 

Erovided  may  be  unknown  to  us.  We 
ave  already  proposed  (58  FR  15292- 
15301,  Docket  No.  91-021-4,  published 
March  22, 1993)  to  amend  ma  current 
regulations  to  sdd  this  language 
regarding  most  other  AHilS  user  fees 
for  services  provided  under  title  9,  Code 
of  Federal  Regulations.  We  are  not 
proposing  to  amend  current  §  130.8, 
which  concerns  APHIS  user  fees  for 
services  outside  the  United  States.  That 
section,  wrfaich  would  be  redesignated 
§  130.23  under  this  proposed  rule, 
already  contains  clear  wording 
concerning  liability  for  payment. 

Minimum  User  Fee 

We  are  proposing  to  diarge  a 
minimum  user  he  for  the  services  we 
provide  that  are  listed  in  §  130.5.  S  130.7 
(which  we  propose  to  redesignate  as 
§  130.21).  and  new  proposed  §§  130.6, 
130.7.  and  130.9).  llie  proposed 
minimum  fee  was  developed  primarily 
to  cover  the  costs  of  handling  unuisually 
small  importations  at  ports  of  entry.  Our 
proposed  user  fees  are  calculated  to 
recover  our  costj  to  provide  routine 
services.  For  example,  fieeder  swine  are 
almost  always  imported  by  the  tractor- 
trailer  load.  Therefore,  our  proposed 
user  fees  for  fseder  svrine  vnxe 
calculated  to  cover  the  cost  of  providing 
services  for  tractor-trailer  loads  of 
swine.  However,  there  are  occasional 
importations  of  1  or  2  animals.  We 
cannot  predict  or  control  the  frequency 
of  these  importations.  Therefore  we 
cannot  account  for  the  cost  of  providing 
service  fat  them  when  calculating  our 
proposed  fees.  As  a  result,  the  proposed 
fees,  applied  at  the  same  rata  per  heed 
for  1  or  2  animals  ss  for  animals  in  a 
tractor-trailer  load,  would  not  recover 
our  costs  to  provide  services  for  1  or  2 
animals.  Therefore,  to  ensure  that  out 
basic  costs  are  ahurays  covered,  vre  have 
determined  that  it  is  necessary  to  charge 
a  minimum  user  fee. 

We  have  calculated  our  minimum  fee 
as  follows:  We  determined  that,  of  all 
the  services  we  routinely  provide 
nationwide  at  land  border  ports,  the  one 
which  takaa  the  least  smount  of  time  to 


provide  is  inspecting  loads  of  slaughter 
animals  at  ports  other  than  those  along 
the  United  States-Meodco  border.  All 
other  services  take  longer  to  provide, 
and  therefbie  are  more  costly  for  us  to 
provide.  We  then  determined  that  the 
number  of  slaughter  animals  in  a  load 
does  not  significantly  afiiact  the 
minimum  amount  of  time  needed  to 
provide  this  service.  Therefive.  we  took 
the  minimum  time  and,  as  explained 
later  in  this  document,  determined  the 
cost  of  providing  that  amount  of  service. 
The  result  of  these  calculations  was  a 
proposed  minimum  user  fee  of  $16.00. 

Overtime  (Section  130.6,  redesignated 
as  Section  130.20) 

Veterinary  Services  offices 
occasionally  receive  requests  far 
services  outside  of  employees'  normal 
tours  of  duty,  to  eoqiedite  a  certificate  or 
inspection.  If  we  must  provide  any 
service  covered  imder  proposed 
§§  130.6, 130.7, 130.8.  or  130.9  on  a 
Simday  or  holiday  orat  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  vn  propose  to  require  those 
requesting  the  service  to  pay 
reimbursable  overtime  in  accordance 
with  existing  regulations,  in  addition  to 
the  APHIS  user  fise  for  eech  service. 

This  is  necessary  to  discourage 
omnecessary  demands  for  over&ne  vrork 
and  resulting  high  costs  to  APHIS,  and 
to  ensure  foil  cost  recovery.  To  date, 
reimbursable  overtime  costs  have  not 
been  included  in  our  proposed  user 
fees. 

Regulations  governing  reimbursaUe 
overtime  are  ftnind  in  9  CFR  put  07. 

In  a  previous  document  published 
January  9. 1992  (57  FR  755-773,  Dodcet 
No.  91-135).  we  adopted  user  fees  for 
various  certification,  inspection  and 
testing  services  we  provide.  These  usct 
fees  were  effective  February  9. 1992. 
Endorsement  of  export  certificates  for 
live  animals  was  one  of  the  services 
covered.  At  the  time,  vre  stated  that  we 
would  charge  either  the  user  fse  or 
reimbursable  overtime  for  export 
certificate  endorsement,  but  we  would 
not  charge  both. 

Unfortunately,  this  policy  has 
resulted  in  incomplete  cost  racoverr  for 
servicee  provided  outside  of  normu 
business  hours.  Overtime  charges  do  not 
cover  the  foil  coat  of  providing  services, 
but  user  fees  do.  To  fully  recover  costs 
and  discourage  unnecessary  demands 
for  overtime  work  and  the  resulting  hi^ 
cost  to  APHIS,  it  is  necessary  to  cbsrge 
both  reimbursable  overtime  and  APfflS 
user  fees.  We  are  therefore  proposing  to 
amend  current  S  130.6.  whidi  would  be 
redesignated  under  this  proposal  as 
§  130.20.  to  state  that  wre  wrill  charge 
reimburseble  overtime  for  export 
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certificates  andonad  outsida  of  the 
normal  tour  of  duty  of  the  amployee.  in 
addition  to  the  export  certification  user 
fee. 

Costs  Included  in  Proposed  User  Fees 

We  are  proposing  to  charge  a  specific 
dollar  amount  for  each  in<hvidual 
service  associated  with  import  or  entry 
of  live  animals,  animal  products, 
organisms  and  vectors,  and  germplasm. 
Each  fee  has  been  calculated  to  cover 
the  full  cost  of  providing  the  service, 
including  direct  labor,  direct  materials, 
administrative  support,  Agency 
overhead,  and  Departmental  charges. 

Direct  labor  costs  are  the  coets  of 
employee  time  spent  specifically  to 
provide  the  service.  For  example,  the 
time  to  review  paperwork  or  inspect 
animals  for  ticu  woxild  be  part  of  the 
direct  labor  costs  for  proceasing  cattle 
imported  into  the  United  States.  Direct 
labor  costs  vary  with  the  service 
provided. 

Direct  material  costs  include  the  cost 
of  any  materials  needed  to  provide  the 
service.  For  example,  direct  material 
costs  would  include  the  cost  for 
fecsimile  paper.  Again,  direct  material 
costs  vary  tet  difiiorent  services. 

Administrative  support  costs  are 
incurred  at  the  local  level,  that  is,  at  the 
port  or  office  where  the  service  is 
obtained.  They  include  clerical  and 
administrative  activities:  indirect  labor 
hours  (supervision  of  personnel  and 
time  spent  doing  necessary  work  that  is 
not  directly  connected  with  the  service, 
such  as  repairing  equipment);  travel  and 
transportation  tat  personnel,  supplies, 
equipment,  and  other  necessary  items; 
training;  general  supplies  for  offices, 
washrooms,  cleaning,  etc.;  contractual 
services  (such  as  guard  service, 
maintenance,  trau  pickup,  etc.); 
grounds  maintenance;  chemicab  and 
glassware;  and  utilities  (such  as  water, 
trash  pickup,  tel^hone,  electridty. 
natural  and  propane  gas,  hecting  and 
diesel  oil).  Some  administrative  support 
items  may  be  contractual  or  not, 
depending  on  local  drcumstanoes.  For 
example,  trash  pidcup  may  be  provided 
as  a  utility  or  a  contractual  servica 
However,  the  costs  are  all 
administrative  support.  As  %rith  direct 
labor  and  direct  material  costs,  the  type, 
amoimt,  and  cost  of  administrative 
suppOTt  vary. 

Agency  overiiead  is  the  jno-rata  share, 
attributable  to  a  particular  service,  of  the 
management  and  8upp(»t  cost  for  all 
Agency  activities  at  the  regional  level 
and  above.  Included  are  the  cost  of 
providing  budget  end  accounting 
services,  managammit  support  at  the 
headquaiten  and  regional  levels, 
including  the  Administrator's  office. 


ahd  personnd  services,  public 
infonnatian  service,  and  liaison  with 
Congress. 

Departmental  charges  are  APHIS'S 
share,  expressed  as  a  percentage  of  the 
total  cost,  of  services  provided  centrally 
by  the  U.S.  Department  of  Agriculture. 
Services  the  Department  provides 
centrally  include  the  Federal  telephone 
service;  mail;  National  Finance  Center 
processing  of  payroll,  billing, 
collections,  and  other  money 
management;  unemployment 
compensation;  Office  of  Worken 
Compensation  Programs;  and  central 
supply  for  stOTing  and  issuing 
commonly  used  supplies  and 
Department  forms.  The  Department 
notifies  APHIS  how  much  the  Agency 
owes  for  these  services.  We  have 
included  a  pro-rata  share  of  these 
Departmental  charges,  as  attributable  to 
a  particiilar  service,  in  our  fee 
calculations.  An  outline  of  the  basic 
process  is  shown  below.  The  actud 
components,  quantities,  and  costs  used 
to  calculate  the  fee  are  different  for  each 
service. 

Caltulation  of  Proposed  User  Fees 

The  basic  steps  in  the  calculation,  for 
each  particular  service,  are: 

1.  Determine  the  following  costs: 
direct  labor;  direct  materials;  pro-rata 
share  of  administrative  support;  pro-rata 
share  of  agency  overhead;  and  pro-rata 
share  of  Departmental  charges. 

2.  Add  all  costs;  and 

3.  Round  total  costs  up  to  the  nearest 
quarter  of  a  dollar. 

The  result  of  these  calculations  is  a 
user  he  which  covers  the  total  cost  to 
provide  a  particular  service  one  time, 
rounded  up  to  the  nearest  quarter  of  a 
dollar. 

We  have  individually  calculated  costs 
for  each  type  of  service  using  the  same 
method  of  calculation  we  have  used  to 
determine  user  iises  we  have  already 
implemented.  Following  are  outlines  of 
our  calculations  for  certain  user  fees 
proposed  in  this  document. 

To  arrive  at  the  proposed  hourly  user 
fee,  we  determined  the  average  salary  of 
APHIS  personnel  performing  the 
services  which  would  be  covered  by  the 
hourly  user  fee.  We  then  added 
administrative  support  costs.  Agency 
overhead,  and  Departmental  charges. 

To  arrive  at  the  proposed  user  fees  for 
import  or  entry  services  for  live  animals 
at  ports  of  entry  along  the  United  States- 
Mexico  border,  we  determined  the  time 
in  houre  needed  to  provide  services  for 
eadi  type  of  animal.  Direct  labor  costs 
vary  by  category  of  animal.  We  then 
multiplied  the  number  of  houn  per 
activity  by  the  average  hoiiriy  salary  of 
personnel  providing  the  service,  and 


added  direct  material  costs, 
administrative  support  costs.  Agency 
overiiead,  and  Departmental  charges. 

To  arrive  at  the  proposed  user  fees  for 
import  or  entry  services  for  live  animals 
at  all  other  ports  of  entry,  we 
determined  the  time  in  hours  needed  to 
provide  services  for  each  category  of 
animal.  Direct  bbor  coets  vary  by 
category  of  animal.  We  then  multiplied 
the  number  of  houra  per  activity  by  the 
average  hourly  salary  of  APHIS 
personnel  providing  the  service,  and 
added  direct  material  costs, 
administrative  support  costs.  Agency 
overiiead.  and  Departmental  diarges. 

To  arrive  at  user  fees  for  other 
services,  we  determined  the  time  in 
hours  needed  to  provide  these  services 
for  each  category  of  service.  Direct  labor 
costs  vary  by  category  of  service.  We 
then  multiplied  the  number  of  hours  per 
activity  by  the  average  hourly  salary  of 
APHIS  personnel  providing  the  service, 
and  added  direct  material  costs, 
administrative  support  costs,  Agency 
overiieed.  and  Departmental  charges. 

As  is  the  case  with  all  other  APHIS 
user  fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  we  are  proposing 
in  this  document.  We  will  publish  any 
necessary  adjustments  in  the  Federal 
Register.  We  do  not  intend  to  collect 
user  fees  in  excess  of  actual  costs. 

Additional  data  and  computations  fat 
the  fees  we  are  proposing  in  this 
document  are  available  for  inspection  at 
APHIS,  Budget  and  Accounting 
Division,  User  Fee  Branch,  room  263. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD,  between  8.-00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

Rounding 

We  have  rounded  our  proposed  user 
fees  up  to  the  nearest  quarter.  This  is 
consistent  with  the  methodology  used  to 
determine  APHIS  user  fees  for  issuing 
phytosanitary  certificates  for  plants  and 
plant  products  being  exported  from  the 
United  States,  and  for  services  related  to 
export  or  import  of  animals  and  birds, 
including  APHIS  user  fees  we  have 
proposed  for  veterinary  diagnostic 
services. 

Based  on  our  experience  with  billings 
and  collections,  we  believe  rounding  up 
our  fees  is  most  practical.  It  makes 
calculations  easier,  reduces  billing  and 
collection  errors,  and  compensates  for 
the  impossibility  of  calculating  the  exact 
cost  of  any  service.  Determining  the 
exact  cost  is  impossible  because  costs 
are  based  on  many  fectors  which  vary 
unpredictably  over  time.  For  example, 
we  cannot  determine,  in  advance, 
exactly  how  many  times  a  particular 
service  will  be  requested  during  a  year. 


39170 


Federal  Ragiiter  /  Vol.  58.  No.  139  /  Thursday.  July  22.  1993  /  Proposed  Rules         


and  w«  cannot  know,  in  advanca.  the 
exact  costs  of  direct  materials  that  will 
be  utilized  over  the  course  of  a  year. 
That  is  a  function,  among  other  things, 
of  who  wants  to  import  or  export 
animals,  which  types  of  animals  axe 
involved,  and  where  the  animals  are 
being  exported  to  or  imported  from. 
None  of  this  data  can  be  definitely 
determined  in  advance.  Therefore,  we 
must  estimate,  based  on  past 
experience. 

Roimding  up  is  also  most  practical 
because  it  would  compensate  APHIS  for 
the  portion  of  user  fees  which  will  never 
be  paid  and  which  we  cannot  collect. 
Based  on  our  experience  charging 
APHIS  user  fees  for  other  services,  we 
anticipate  that  unpaid  user  fiaes  will  be 
minimal.  { 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

In  accordance  writh  Executive  Order 
"  12291,  it  has  been  determined  that  this 
rule  is  part  of  a  series  of  documents 
which  are  being  considered  as  a  "major 
rule."  This  proposed  rule  is  one  of 
several  rules  which  require  certain 
persons  to  pay  user  fees  for  APHIS 
services  they  receive.  We  have  already 
published  final  rules  adopting  user  fees 
for  various  services  we  provide. 

Rules  covering  user  fees  for 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  and 
passengers  on  commercial  aircraft 
arriving  in  the  United  States  from 
outside  the  country  were  effective  May 
13. 1991  (final  rule  published  in  the 
Federal  Register  on  April  12, 1991  (56 
FR  14837-14846)).  Rules  covering  user 
fees  for  export  certification  and  animal 
quarantine  services  were  effective 
February  9. 1992  (final  rule  published  in 
the  Federal  Roister  January  9. 1992  (57 
FR  755-773)).  On  March  22, 1993,  we 
published  in  the  Federal  Register 
proposed  rules  covering  user  fees  for 
veterinary  diagnostics  (tests  and 
reagents)  (58  FR  15292-15301.  Docket 
No.  91-021-4). 

The  rules  cvurently  in  effect,  along 
with  the  regulations  proposed  in  the 
document  of  March  22, 1993  and  in  this 
document,  are  expected  to  provide  total 
savings  to  taxpayers  of  $134.5  million 
annually.  The  discoimted  value  of  this 
amount  is  estimated  at  about  $551.5 
million  over  5  years.  The  fees  on  the 
services  proposed  in  this  rule  are 
expected  to  contribute  between  $3.5  to 
$4.6  million  per  year,  or  about  3  percent 
of  the  total  savings.  These  anticipated 
savings  would  have  a  discounted  value 
of  b«t%»een  $14.6  and  $18.9  million  over 
Syears. 

Amended  quarantine  fees  for 
imported  rttites  and  miniatxire  horses 


would  decrease  the  user  fee  for 
importing  ratite  chicks  and  miniature 
horses  and  increase  the  user  fise  for 
ratite  juveniles  and  adults.  APHIS 
estimates  that  proposed  fee  reductions 
for  ratite  chicks  and  miniature  horses 
would  save  importers  aboul  $58,275  per 
year.  Conversely,  importers  of  juvenile 
and  adult  ratites  would  incur  additional 
costs  toUling  about  $4,890  annually. 
APHIS  estimates  that  revised  quarantine 
fees  for  imported  ratites  and  miniature 
horses  would  reduce  total  charges  to 
importers  by  about  $53,385  annually. 

This  proposed  action  may  have  a 
significant  economic  impact  on  a 
sx^tantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  concerning  potential  impacts. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  which  may  incur  benefits 
or  costs  from  the  implementation  of  user 

fees  for: 

(1)  Processing  imported  shipments  of 
live  animals,  birds,  and  poultry; 

(2)  Processing  imported  shipments  of 
animal  products:  and 

(3)  Issuing  import  permits  and 
inspection  certificates. 

Our  preliminary  Regulatory  Impact 
Analysis  is  available  for  inspection  at 
USDA,  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  the  document  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  comment 
reading  room. 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12606 

We  have  analyzed  these  regulations  in 
accordance  with  Executive  Older  12606, 
and  have  determined  that  it  would  have 
no  potential  impact  on  family  well- 
being.  We  have  determined  that  this 
proposed  rule:  Would  not  affect  the 
stability  of  the  family,  and  particularly, 
the  marital  commitment;  would  not 
affect  the  authority  and  rights  of  parents 
in  the  education,  nurtiue,  and 
supervision  of  their  children;  would  not 
help  (»r  hinder  the  femilv  to  perform  its 
functions:  would  not  substitute 
governmental  activity  for  bmily 


functions:  and  would  not  have  any 
significant  efiiact  on  family  earnings.  We 
have  also  determined  that  the  benefits  of 
this  action  justify  any  impact  it  may 
have  on  the  femily  budget,  and  that  this 
activity  cannot  be  carried  out  by  a  lower 
level  of  government  or  by  the  family 
itself.  This  rule  sends  no  message, 
intended  or  otherwise,  to  the  public 
concerning  the  status  of  the  family  or  to 
yoimg  people  concerning  the 
relation^p  between  their  behavior, 
their  personal  responsibility,  and  tljp 
norms  of  our  society. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted; 

(2)  No  retroactive  effect  v»rill  be  given 
to  this  rule:  and 

(3)  Administrative  proceedings  will 
not  be  required  befbre  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  include^  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  send  a  copy  of  your 
comments  to: 

(1)  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  USDA,  room 
804,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782:  and 

(2)  Clearance  Officer,  OIRM.  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC  20250. 

Lists  of  Subjects 

9  CFR  Part  130 

Animals.  Birds.  Diagnostic  reagents. 
Exports.  Imports.  Poultry,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Tests. 

9  CFR  Part  156 

Exports.  Livestock,  Poultry  and 
poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  130  and  156 
would  be  amended  as  follows: 

PART  130-ilSER  FEES 

1.  The  authority  ciUtion  for  part  130 
would  be  revised  to  read  as  follows: 


UMI 
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Aatfaofiljr.  21  U.S.C  114, 114a.  136,  and 
136a:  7  CFR  2.17,  2.51.  and  371.2(d). 

2.  In  §  130.1.  the  definition  of 
"Animal  Import  Center"  would  be 
revised,  and  the  following  definitions 
would  be  added,  in  alphwetical  order, 
to  read  as  follows: 

1130.1    DeflnWons. 


Animal  Import  Center.  Quarantine 
CsdHties  operated  by  APHIS  in 
Newburgh,  New  York;  Miami,  Florida; 
and  Honolulu.  Hawaii.i  The  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC)  on  Fleming  Key.  Florida,  is 
not  an  "animal  import  center"  within 
this  definition. 

Approved  establishment.  An 
estaDlishment  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  for 
the  receipt  and  handling  of  restricted 
import  animal  products  or  byproducts 
imder  9  CFR  chapter  I,  subchapter  D. 

Breeding  animal.  Any  animal 
imported  into  the  United  States  for 
breeding  purposes. 

•       •       •       •       • 

Feeder  animal.  Any  animal  imported 
into  the  United  States  under  9  CFR  part 
92.  for  feeding  at  a  quarantined  faecnot. 

Germplasm.  Semen,  embryos,  or  ova. 

Grade  animal.  Any  uiu^gistered 
animal. 

In-bond  animal.  Any  animal  imported 
into  the  United  States  under  a  United 
States  Customs  Service  bond,  as 
described  in  19  CFR  part  113. 

Load.  All  the  animals  or  Urds  carried 
on  one  vehicle. 

h4iniature  horse.  Any  horse  which  at 
maturity  measures  34  inches  high  m 
less  from  the  ground  to  the  base  of  the 
last  hair  of  the  mane  at  the  withers. 

Pet  bird.  Birds  which  are  imported  for 
the  personal  pleasure  of  their  individual 
owners  and  are  not  intended  for  resale. 

Reffstered  animal.  Any  animal 
recorded  in  the  book  of  record  of  an 
animal  registry  association  whidi  issues 
certificates  concerning  the  pedigree  of 
animals. 

Slaughter  animal.  Any  animal  moving 
directly  to  slaughter. 

3.  In  §  130.2,  the  table  in  paragraph  (a) 
would  be  amended  by  revising  ue 
category  headings  for  "Birds"  and 
"Equines";  by  adding  a  category  for 


■  The  addiwiM  of  Animal  Import  Caoten  may  I 
oUaiiMd  fran  tiM  Oapoty  Adminlstralor.  Vatarini 


rba 
.Vatarinarr 
Sarvtoaa.  APHIS,  USDA.>adaitf  BnildiiH.  6S0S 
iNoad,  HyMnOla.  MD  20782. 


"Ratites"  before  the  category  for 
"Poultry";  and  by  adding  a  category  for 
"Miniature  horses"  befcne  the  category 
for  "Zoo  animals"  to  read  as  follows: 

1130.2    User  face  for  MMduaianliiMle 

Ihii 


(a) 


Anfenal  or  bird 


DaUyfeo 


Birds   (indudhg   zoo   birds, 
but  exdudbtg  ratiles): 


RaMas: 

Chides    (less    two    3 

months  ol  age) 

JuvenHea     (3     months 

through  10  months  of 

•0«) - 

AduMs   (11    months   o( 
age  and  cider)  


Equines  (indudlng  zoo 
equines,  but  •xOudkng 
miniatura  horses): 


IMiniature  horses 


5.50 

7.75 
15.50 


39.00 


11303    [Amended] 

4.  Section  130.3  would  be  amended  as 
follows: 

a.  The  section  heading  and  paragraph 
(a)  would  be  revised  to  reqd  as  set  forth 
below. 

b.  Paragraph  (c)  would  be 
redesignated  as  paragraph  (c)(1)  and 
new  paragraphs  (c)(2)  and  (c)(3)  would 
be  added  to  read  as  set  forth  below. 

As  amended,  §  130.3  would  read  as 
follows: 


11304    UaarfsecforeKCluelveueeef 
apeoo  at  APHIS  Animallmport  Centers. 

(a)(1)  An  importer  may,  at  his  or  her 
option,  exclusively  occupy  space  at 
APHIS  Animal  Import  Centers  as 
specified  below.  The  person  for  whom 
the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  the  user  fee  which 
will  be  charged  for  the  space  as  follows: 


Animal  Im- 
puit  osnlsr 

Space  avalabie 

lylonthlyfee 

Miami.  FL 

SouttiWing 

6.952  aq.  It 

(645.9  aq.  m.)  ... 

$25,233 

North  Wing 

6,545  sq.  ft 

(606.1  sq.  ra)  ... 

24.476 

NewtMjrgh, 

5.904  sq.  tl 

39,450 

NY. 

(548.5  sq.  m.)  ... 

of  the  30-day  fee  for  eadi  additional  day 
or  part  of  a  day.  The  person  for  whom 
the  service  is  provided  and  the  person 
requesting  the  service  are  jointly  and 
severally  liable  for  any  additional 
charges. 

(3)  Unless  the  importer  cancels  the 
reservation  for  exclusive  use  of  space  in 
time  to  receive  a  refund  of  the 
reservation  fee  in  accordance  with  9 
CFR  92.103.  92.204,  92.304,  92.404.  or 
92.504.  as  appropriate,  the  30-day  user 
fee  will  be  enactive  as  of  the  first  day 
for  which  the  importer  has  reserved  the 
space,  regardless  of  whether  the  user 
occupies  the  space  on  that  date  or  not 

(c)(1)*  •  • 

(2)  If  the  number  of  animals  and  birds 
requested  by  the  importer  can  be  boused 
in  the  space  requested,  as  determined  by 
APHIS  personnel  at  the  Animal  Import 
Center,  but  two  animal  health 
technicians  cannot  fulfill  the  routine 
husbandry  needs  of  the  number  of 
animals  or  birds  proposed  by  the 
importer,  then  the  importer  must  pay  for 
additional  services  on  an  howly  iMsis. 
or  reduce  the  number  of  animals  or 
birds  to  be  quarantined  to  a  number 
which  APHIS  personnel  at  the  Animal 
Import  Center  determine  can  be  bandied 
by  two  animal  health  technicians. 

(3)  If  the  importer  chooses  to  pay  for 
additional  services  on  an  hourly  basis, 
the  user  fees  are: 

(i)  $50.00  per  hour;  and 
(11)  $12.50  per  quarter-hour. 
•        •        •        •        • 

5.  In  §  130.5,  paragraph  (b)  would  be 
revised  to  read  as  follows: 


I130.S    User  foaa  for  sarvieeo  at  prIvaMy 
operated  temporary  Irnport-quaranHne 
tadlltiee. 


(b)  The  user  fees  are: 

(1)  $50.00  per  hour;  and 

(2)  $12.50  per  quarter-hour; 

(3)  with  a  minimum  user  fee  of  $16.00 
for  any  service  provided  on  an  houriy 
basis. 

if  130.20-130.23    [Wedesignatedfrom 
if130A-130.9] 

6.  Sections  130.6  through  130.9  would 
be  redesignsted  as  §^  130.20  through 
130.23,  and  new  §§  130.6  through  130.9 
would  be  added  to  read  as  follows: 


(2)  Any  importer  who  occupies  space 
for  more  than  30  days  must  pay  */S«4h 


1130.6    User  faao  for  Import  or  entry 
aervloea  for  live  animala  at  land  border 
porta  along  the  United  Stalee  Mexico 
border. 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  the  following  user 
fees,  with  a  minimum  fee  of  $16.00.  for 
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live  ^ipi*""!*  imported  into  or  entering 
the  United  States  through  a  land  border 

Krt  along  the  United  Sutei-Mexico 
rder 


Type  o(  live  animai 


Feeder  aniRMla  ...~..~»- 

SaugMar  animals 

Hones,  otier  tian  aiaughlsr 
In-bond  or  m  transtt  animals 
Any  funinanis  not  covered 
abowa - 


User  fee  (per 
hsMi) 


$1.50 
2.50 

28.25 
2.25 

5.75 


(b)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  9  CFR  part  97,  must 
be  paid  for  each  service,  in  addition  to 
the  user  fee  listed  in  this  section. 

fiaar    Ueerfeee  for  import  or  entry 
aervlcee  for  Hwe  anhnala  at  al  oitMr  porta 
of  entry. 

(a)  The  person  for  whom  the  service 
is  providcKi  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  the  following  user 
fees,  with  a  minimum  fee  of  $16.00.  for 


live  animals  imported  into  or  entering 
the  United  States  through  any  port  of 
entry  other  than  a  land  border  port 
along  the  border  between  the  United 
States  and  Mexico: 


Type  o(  Nve  animai 


Animate  being  Imported 
into  ttM  United  StMes: 
Horses.  o»)er  than 
slaughter  and  in  transit 
horses. 
Breeding  animals,  ex- 
cept horses: 
Grade  animals 

Swine 

Sheep  and 


AN  others  

Ragistsred  animaia, 
aMtypea. 
Feeder  animato: 

Cattle  (not  lncludk>g 
calves). 

Swine 

Sheep  and  calves  .. 
Siaughtsr  animals,  al 
types. 

PouRiy  (includbig  •00*)> 
importsd  for  any  pur- 

poae:. 


User  fee 


$18.25  per  head. 


0.50  per  head. 
0.50  per  head. 

2.25  per  head. 
3.75  per  head. 


1.00  per  head. 

0.25  per  head. 
0.25  per  head. 
16.00  per  load. 

30.25  per  load. 


Type  of  Ive  animal 

Animals  transiting  <  tw 
Unitsd  Stalse: 

Cattfe 

Swine 

Sheep  and  goals 

Horses  and  al  ottier  am- 


Userfee 


0.75  per  head. 
0.25  per  head. 
0.25  per  head. 
3.00  per  head. 


1  The  user  fee  In  this  section  wil  be  charged 
for  sen/lces  provided  to  animals  transiting  the 
United  Statoa  at  the  port  of  entry.  The  hourly 
user  fee  wM  be  charged  for  services  provided 
at  the  port  where  animals  leave  the  United 
States. 

(b)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  9  CFR  part  97,  must  be 
paid  for  each  service,  in  addition  to  the 
user  fee  listed  in  this  section. 

iiaOJ    Uearfaoaforetttaraervieea. 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
the  service  are  jointly  and  severally 
liable  for  payment  of  user  fees  for  the 
following  services: 


mspeclion  for  approval  of  siaughiar  eatabishment 
Initiai  approval 


User  fee 


$236.75  for  tM  inspections  required  during 


Renewal  .. 
Pet  birds: 

which  have  been  out  of  UnNsd  States  mors  than  60  days 
which  have  been  out  of  UnMad  Stataa  60  days  or  less 
Qemipiasm: 
Being  importad 

daman  mm..h. 

Embryo 

Semsn 

Embryo  (up  to  5  donor  pairs) 

Embryo  (each  addMonal  group  of  donor  pairs,  up  to  5  pairs  per  group) 

Pre-eniiy  equina  piroplasmoais  icteenino  ~ 

Proceesmg  VS  form  16-3.  "AppfcaHon  for  Permit  to  Import  Controlled  Material/Import  or  Trana- 
port  Orgviisms  or  Vectors"  and  any  appUcabie  VS  fomrt  16-7.  "AddHional  Infomnation  for 
Cel  CuNurea  and  Their  Products": 
Original  appWcalfy 

For  permit  to  import  fetai  bovine  serum  when  lacility  inspeclion  Is  required 

For  al  other  permits  .........,........~..».~»....-...........-......-......."......~.......™..~."......~ 


Feiai  Bovine  Senjm  aampla  varillcaiion: 


nslsass  from  export  agrfcuNuiai  hold: ~ 

inapeaton  of  ^pnmi  establishments,  warshouses.  and  fK«tles  under  9  CFR  parts  94 
through  96: 
Approval  (Complance  Agreement) 


205.00  for  al  Inspacttona  required  during  year. 

163.25  par  lot 
68.50  par  lot 


38.00  per  permit 
38.00  per  penmt 

33.50  per  oertiticaia. 
54.75  per  certlicato. 
24.75  per  group  of  donor  pairs. 
58.50  per  permit 


207.25  per  applcaiion. 

26.50  per  applcalioa 

1 1 .00  per  amendad  applcation. 

14.50  per  appHcalion. 

660.75  per  verification. 

22.75  per  relsass. 

22.75  per  rslsasa. 


252.50  for  first  year  of  3-year  approval. 
146.00  per  year  for  second  and  third  years  of 
3-year  approval. 


UMI 


(b)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  toiir  of  duty  of  the 
employee,  then  reimbursable  overtime. 


as  provided  for  in  part  97  of  this 
chapter,  must  be  paid  for  each  service, 
in  addition  to  the  user  fee  listed  in  this 
section. 


i13a9    Ueerfeee  for  mieoelianeoua  Import 
or  entoy  aarvicaa. 

(a)  The  person  for  whom  the  service 
is  provided  and  the  person  requesting 
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the  service  are  jointly  and  severally 
liable  for  payment  of  user  faes  for  any 
import  or  entry  services  listed  below,  of 
S50.00  per  hour,  or  $12.50  fter  quarter 
hour,  with  a  minimum  fee  of  $16.00: 

(1)  Conducting  inspections,  including 
laboratory  and  facility  inspections, 
required  to  obtain  permits  either  to 
import  animal  products,  organisms  and 
vectors,  or  to  maintain  compliance  with 
import  permits; 

(2)  Obtaining  samplias  required  to  be 
tested  either  to  obtain  import  permits  or 
to  ensiue  compliance  with  import 
permits: 

(3)  Supervising  the  opening  of  in- 
bond  shipments;  and 

(4)  Other  import  or  entry  services  not 
specified  elsewhere  in  this  part 

(b)  If  a  service  must  be  conducted  on 
a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  part  97  of  this 
chapter,  must  be  paid  for  each  service, 
in  addition  to  the  user  fee  listed  in 
paragraph  (a)  of  this  section. 

7.  In  redesignated  §  130.20,  a  new 
paragraph  (d)  would  be  added  to  read  as 
follows: 

f130.20    UMffsM  for  endorsing  axport 
h— Wh  cfWIcat— . 


(d)  If  a  service  must  be  conducted  on 
a  Simday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  reimbursable  overtime, 
as  provided  for  in  part  97  of  this 
chapter,  must  be  paid  for  eadi  service, 
in  addition  to  the  user  fee  listed  in  this 
section. 

8.  Redesignated  §  130.21  would  be 
amended  as  follows: 

a.  The  section  heading  would  be 
revised  to  read  as  set  forth  below. 

b.  In  paragraph  (a)(1),  the  words  "and 
the  animals  in  it"  would  be  added  after 
the  words  "isolation  fodlity". 

c.  At  the  end  of  paragraph  (a)(2),  the 
word  "and"  would  be  removed. 

d.  At  the  end  of  paragraph  (a)(3),  the 
period  would  be  removed  and  a 
semicolon  would  be  added  in  its  place. 

e.  New  paragraphs  (a)(4)  and  (a)(5) 
would  be  added  to  read  as  set  forth 
below. 

f.  Paragraph  (b)  would  be  revised  to 
read  as  set  forth  below. 

g.  A  new  paragraph  (c)  would  be 
added  to  read  as  set  forth  below. 

As  amended,  redesignated  S  130.21 
would  read  as  follows: 

113021    Ueer  foes  for  inepoctlon  and 
■uponnown  eorvieoe  provraoa  WHiiin  vie 
UnHsd  8Moe  for  esport  animele,  birds,  and 
animal  preduela  and  byproduct*. 

(a)  •  *  • 


(4)  Inspect  means  of  conveyance  used 
to  export  animals  or  birds;  and 

(5)  Conduct  inspections  imder 
authority  of  9  CFR  part  156. 

(b)  The  user  fees  are: 

(1)  $50.00  pm  hour;  and 

(2)  $12.50  per  quarter-hour; 

(3)  with  a  minimum  user  fee  of  $16.00 
for  any  service  provided  on  an  hoiu'ly 
basis. 

(c)  If  a  service  must  be  conducted  on 

a  Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
emplojree.  then  reimbursable  overtime, 
as  provided  for  in  part  97  of  this 
chapter,  must  be  paid  for  each  service, 
in  addition  to  the  user  fee  listed  in  this 
section. 

9.  Section  130.50  would  be  amended 
as  follows: 

a.  Paragraph  (a)(3)  would  be  revised 
as  set  forth  below. 

b.  At  the  end  of  paragraph  (a)(4),  the 
period  would  be  removed  and  a 
semicolon  added  in  its  place. 

c.  New  paragraphs  (a)(5)  through 
(a)(7)  would  be  added  to  read  as  set 
forth  below. 

As  amended,  §  130.50  would  read  as 
follows: 

fisaso    Payment  of  user  fMO. 

(a)*  •  • 

(3)  User  fees  for  supervision  and 
inspection  services  specified  in  S  130.21 
must  be  paid  when  billed,  or,  if  covered 
by  a  compUance  agreement  signed  in 
accordance  with  9  CFR  part  156,  mxist 
be  paid  when  specified  in  the 
agreement; 

(5)  User  faes  for  live  animals 
presented  for  importation  at  a  port  of 
entry  must  be  paid  either  when 
presented  or  when  billed; 

(6)  User  faes  for  inspection  and  permit 
services  listed  in  §  130.8  must 
accompany  the  request  for  service; 

(7)  User  fees  assessed  at  an  hourly  rate 
under  §  130.9  must  be  paid  when  the 
service  is  provided  or  within  the  time 
specified  in  the  bill. 


PART  15»-INSPECT10N  AND 
CERTIFICATION  OF  ANiNAL 
BYPRODUCTS 

10.  The  authority  citation  for  part  156 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  1622  and  1624: 21 
U.S.C  136a;  7  C7R  3.17, 2.51,  and  371.2(d). 

1156.7   (Amondod] 

11.  Section  156.7  would  be  amended 
as  follows: 

a.  The  heading  would  be  revised  to 
read: 


f1S«.7   Fees  and  ohargoo,lncliidinguoar 
fOM  under  •  CFf«  port  laa 

b.  Once  in  the  first  sentence,  once  in 
the  second  sentence,  and  twice  in  the 
third  sentence,  the  phrase  ",  and  user 
fees  under  9  CFR  part  130."  would  be 
added  after  "faes  and  charges". 

Done  In  Washington,  DC,  this  16th  day  of 
July  1993. 

Eagna  BruMtool. 

Assistant  Secretary,  h4aiketing  and  Inspection 

Serricm. 

(FR  Doc  93-17440  Piled  7-21-93;  8:45  ami 


NUCLEAR  REQULATORY 
COMMISSION 

10CFRPW120 
[Doekot  No.  Pmi-aa-14] 

Univaraity  of  Utah;  Withdrawal  of 
PatWon  for  RulamaMng 

MENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking; 

withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing,  at 
the  petitioners  request,  a  petition  for 
rulemaking  (PRM-20-14)  (49  FR  3667. 
January  30, 1984)  filed  by  Keith  J. 
Schiager,  Ph.D. .  on  behalf  of  the 
University  of  Utah,  Salt  Lake  City,  Utah. 
In  PRM-20-14,  the  petiticmer  requested 
that  the  Commission  amend  its 
regulations  to  provide  additional 
options  bx  the  disposal  of  very  low 
concentrations  of  short-lived 
radionuclides,  specifically  to  alleviate  a 
number  of  problems  associated  with 
disposal  of  experimental  animal  waste 
material  and  certain  radionuclide 
components  that  many  licensees 
apparently  are  experiencing  imder  the 
current  regulations. 
A0DRESSC8:  A  copy  of  the  petitioner's 
letter,  dated  June  1. 1993.  requesting  the 
withdrawal  of  the  petition  is  available 
for  public  inspection,  or  copying  for  a 
fee,  at  the  NRC  Public  Document  Room. 
2120  L  Street.  NW.  (Lower  Level). 
Washington.  DC 

Single  copies  of  the  petitioner's  letter 
may  be  obtained  firee  of  charge  by 
writing  to  the  Division  of  FrMdom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555. 

TOR  FURTHER  MTORMATMM  CONTACT: 
Michael  T.  Lesar.  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
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Office  of  Administistioa.  U.S.  Nuclaar 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

Dated  at  Rockvilie.  Maryland  this  16tfa  day 
of  July.  1993. 

For  the  Nuclear  Regulatory  Gonmisiion. 
S«nal|.(^llk. 
Secntary  of  the  Commission. 
(FR  Doc  93-17342  Filed  7-21-93;  8:45  am] 
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10CFRPwts170and171      i 
Rm31S0-AES4  ' 

NRC  Fm  Poltey.  n»qmt  tor  PubMc 
ComnMnt,  Extonaion  of  Commont 
Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTXW:  Request  for  public  comment; 

extension  of  comment  period. 

SUMMARY:  On  April  19. 1993  (58  FR 
21116),  the  NRC  published  a  notice 
requesting  comments  on  the  need  for 
changes  to  its  fee  policy  and  associated 
legislation  in  accordance  with  section 
2903(c)  of  the  Energy  Policy  Act  The 
notice  also  announced  receipt  of  and 
requested  comment  aa  a  petition  for 
rulemaking  submitted  by  the  American 
Mining  Congress  (PRM-170-4).  The 
comment  pniod  for  this  notice  expired 
July  19, 1993.  The  National 
Organization  of  Test.  Research,  and 
Training  Reactors  (TRTR)  has  requested 
a  thirty-day  extension  of  the  comment 
period.  The  request  for  extension  is 
based  on  the  need  to  review  the  Federal 
Register  notice  establishing  the 
licensing,  inspection,  and  annual  fees 
that  NRC  Ucensees  will  be  assessed  for 
FY  1993.  The  FY  1993  final  rule,  which 
establishes  the  foes  for  FY  1993  and 
changes  some  prior  agency  policies,  was 
published  in  the  Federal  Bagialer  on 
July  20, 1993.  In  view  of  the  Importance 
of  the  NRC  fee  policy  review,  the 
Commission,  as  requested,  has  extended 
the  comment  period  for  an  additional 
thirty  days. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  August  18. 
1993.  Comments  received  after  this  date 
v^nll  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 
AODIIESSES;  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Comihission,  Washington.  DC  20535. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 


Document  Room.  2120  L  Street.  NW. 
(Lower  Level),  Washington.  DC. 
FOR  FURTMEN  MFOMIATION  CONTACT: 
C  James  HoUoway.  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20SSS. 
telephone  (301)  492-4301. 

Dated  at  Rockvilie,  Maryland,  this  16th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commistioo. 
SawMl  I.  ChiUc. 
Secntaiy  of  the  Commission. 
[FR  Doc  93-17462  Filed  7-21-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart14 
RIN2900-AE76 

Taatlmony  ol  Deportment  Portonnol 
and  Production  of  Department  Racorda 
in  Legal  Proceadinge 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  estabUsh 
procedures  governing  the  appearance  of 
VA  personnel,  as  defined  in  the 
proposed  rules,  as  witnesses  in  order  to 
testify  or  produce  official  documents  in 
legal  proceedings,  in  response  to 
requests  or  demands  for  such 
documents  or  testimony.  These 
procedures  are  neces.sary  for  reasons 
including  to  ensure  more  efficient  use  of 
VA  resources  in  meeting  the  agency 
mission  (VA  attorneys  and  employees 
currently  spend  a  considerable  amount 
of  time  responding  to  requests  for 
documents  or  testimony),  to  minimize 
the  possibility  of  involving  VA  in 
controversial  issues  not  related  to  its 
mission,  to  maintain  the  impartiality  of 
VA  among  persons  and  entities  involved 
in  disputes  in  which  the  United  States 
does  not  have  an  interest,  to  protect 
sensitive,  confidential  information  and 
the  deliberative  processes  of  V A,  and  to 
enhance  VA's  ability  to  respond  to  such 
requests. 

DATES:  Comments  must  be  received  on 
or  before  August  23, 1993.  Comments 
will  be  available  for  public  inspection 
until  August  31, 1993. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington, 
DC,  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170  of  the  above  address 
between  the  hours  of  8  a.m.  to  4:30  pjn.. 


Monday  through  Friday  (except) 
holidays  until  August  31 .  1993. 
TOR  FURTHER  MFORMATKW  CONTACT: 
Jeffrey  C.  Coraatt.  Staff  Attorney 
(024H2),  Office  of  General  Counsel. 
Department  of  Veterans  Affoirs,  810 
Vermont  Avenue.  NW. ,  Washington,  DC 
20420,  (202)  633-7240. 
SUPPLEMENTARY  INFORMATION:  Section 
301  of  title  5,  United  States  Code, 
provides  that  the  head  of  an  Executive 
department  may  prescribe  regulations 
for  the  custody,  use  and  preservation  of 
its  records.  VA  currently  does  not  have 
such  regulations.  The  Supreme  Court 
has  upheld  Hie  ability  of  Federal 
agencies  to  establish  procedures  in 
section  301  regulations  governing  the 
production  of  records  and  testimony  by 
personnel  in  legal  proceedings  in  whidi 
the  government  is  not  a  party.  United 
States  ex  re/.  Touhyv.  Eagen.  340  U.S. 
462  (1951). 

The  proposed  rules  establish  VA 
policies  and  procedures  applicable  to 
the  production  of  official  Department 
records  or  testimony  by  VA  personnel  in 
legal  proceedings  as  that  term  is  define.d 
in  the  proposed  rules.  Basically,  legal 
proceedings  addressed  in  the  proposed 
rules  are  any  administrative  or  judicial 
activities  traditionally  conducted  within 
the  executive  or  judicial  branches  of 
Federal,  state,  local,  or  foreign 
governmental  entities  in  which  the 
United  States:  (i)  Is  not  a  party:  (ii)  is 
not  represented;  (iii)  does  not  have  a 
direct  and  substantial  interest;  and  (iv) 
is  not  providing  representation  to  an 
individual  or  entity  that  is  a  party. 
Additionally,  the  proposed  rules  do  not 
cover  activities  that  are  covered  by  a 
statute,  such  as  5  U.S.Q  6322,  which 
places  rulemaking  responsibility  with 
another  Federal  agency. 

Similarly,  the  proposed  rules  do  not 
cover  activities  that  are  not  legal 
proceedings,  such  as  Congressional 
requests  for  records  or  testimony,  or 
requests  for  records  under  the  Freedom 
of  Information  Act,  5  U.S.C.  552.  The 
proposed  rules  do  not  infringe  upon  or 
displace  responsibilities  committed  to 
the  Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States. 
Finally,  the  proposed  rules  do  not 
remove  the  need  to  comply  with  any 
applicable  confidentiality  provisions, 
such  as  the  Privacy  Act,  5  U.S.C.  552a. 
before  there  is  legal  authority  to  release 
records  or  provide  testimony  pursuant 
to  a  request  or  demand  covered  by  these 
rules.  In  fact,  if  the  requirements  of 
those  confidentiality  statutes  or 
regulations  are  not  met,  records  or 
testimony  cannot  be  provided  even 
where  the  requirements  of  these 
regulations  are  met. 
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Also,  the  proposed  rules  cover  the 
broad  spectrum  of  informal  or  formal 
requests  or  demands  for  records  or 
testimony  by  individuals  or  entities  in 
situations  involving  legal  proceedings, 
either  existing  or  reasonably 
anticipated.  Thus,  all  methods  for 
procuring  records  and  testimony,  from 
the  subpoena  to  a  simple  telephone  call 
from  an  attorney,  fall  within  the  rules. 
However,  the  proposed  rules  do  not 
cover  disclosures  on  VA's  own  initiative 
in  the  absence  of  a  request  or  demand, 
such  as  commenting  upon  litigation. 

The  proposed  rules  cover  requests  or 
demands  for  records  or  testimony 
concerning  information  in  the  custody 
or  control  of  VA  or  acquired  by 
individuals  as  part  of  their  official 
duties  or  because  of  their  official  status. 
Thus,  the  rules  cover  present  and  former 
employees  and  officers  appointed  by.  or 
subject  to  the  supervision  of  a  VA 
official,  as  well  as:  (i)  Individuals  hired 
by  contractual  agreements  with  or  on 
behalf  of  VA;  (ii)  individuals  performing 
services  under  such  agreements  for  VA; 
and  (iii)  individuals  who  serve  in  an 
advisory  capacity  to  VA.  whether  formal 
or  informal.  With  the  exception  of 
expert  or  opinion  testimony,  the 
proposed  rules  generally  do  not  address 
the  activities  of  VA  personnel  on  their 
own  time  or  in  their  private  capacities. 
The  peoposed  rules  are  not  intended  to 
deny  VA  personnel  or  veterans  access  to 
the  courts. 

The  Department  of  Veterans  Affairs 
has  a  large  hospital  and  benefits 
delivery  system  serving  millions  of 
veterans  and  their  dependents.  Further, 
VA  participates  in  a  wide  range  of 
activities,  such  as  medical  research  that 
benefits  not  only  our  veteran 
population,  but  also  the  general 
population.  All  of  these  activities 
generate  records  that  contain 
information  concerning  individuals  or 
issues  of  local  or  national  significance. 
These  documents  and  our  personnel's 
expertise  are  being  sought  more  often 
for  use  in  legal  proceedings  in  which 
the  United  States  is  neither  involved  nor 
has  an  interest.  As  a  result,  VA  receives 
thousands  of  requests  or  demands  for 
records  and  testimony  annually.  The 
number  of  requests  and  demands  for 
records  and  testimony  seems  to  be 
increasing. 

Given  the  need  for  the  entire  Federal 
government,  including  VA,  to  use  its 
resources  more  efficiently.  VA  has 
determined  that  it  is  necessary  to 
establish  procedures  governing  the 
appearance  of  VA  personnel  as 
witnesses  in  order  to  testify  or  produce 
official  documents  in  legal  proceedings, 
as  well  as  the  production  of  those 
documents. 


The  proposed  regulations  are 
intended  to  address  VA's  concern  over 
the  need  to  conserve  official  personnel 
resources  for  the  performance  of  our 
agency's  statutory  duties  while  at  the 
same  time  attempting  to  accommodate 
legitimate  requests  or  demands  for 
official  records  or  testimony  to  the 
extent  possible.  Additionally,  there  is  a 
need  for  uniformity  within  the  VA 
system  in  our  responses  to  these 
requests  or  demands  for  records  or 
testimony  in  legal  proceedings. 

The  rules  are  reasonable  and 
consistent  with  law.  The  procedures 
established  by  the  pro{>osed  rules 
provide  necessary  internal  control  for 
management  of  VA  personnel  on  official 
duty  and  for  VA  records.  Requiring 
review  by  VA's  legal  counsel  is 
appropriate  for  matters  related  to  legal 
proceedings.  Processing  the  review 
through  the  Office  of  General  Counsel 
and  [Nstrict  Counsel  offices  allows 
consistent  determinations  and  facilitates 
coordination  with  the  Department  of 
Justice  and  United  States  Attorneys' 
offices  where  appropriate.  The  factors 
that  the  determining  attorney  should 
consider  constitute  those  factors  that  are 
reasonably  related  to: 

(i)  VA's  allocation  of  resources  to 
perform  its  statutory  duties,  such  as  the 
need  to  conserve  the  time  of  VA 
personnel  for  conducting  their  official 
duties; 

(ii)  The  ability  of  the  Federal 
government  or  VA  to  conduct  its 
business,  such  as  the  need  to  avoid 
interfering  with  ongoing  law 
enforcement  activities  or  compromising 
national  security  interests; 

(iii)  Whether  the  provision  of  records 
or  testimony  could  adversely  affect  a 
right  or  interest  of  a  private  individual 
or  entity,  such  as  compromising 
constitutional  rights,  revealing  sensitive 
medical  information,  or  revealing  trade 
secrets  or  similarly  confidential 
commercial  or  financial  information; 

(iv)  Whether  the  provision  of  records 
or  testimony  could  adversely  affect  the 
public  interest  generally,  such  as 
hampering  VA  or  private  health  care 
research  activities,  or  creating  the 
impression  that  the  government  or  VA 
supports  or  endorses  a  private  party  in 
litigation  or  a  position  taken  by  that 
party;  and 

(v)  Areas  of  inquiry  traditionally 
covered  by  competent  attorneys 
advising  their  clients  as  to  the 
appropriate  responses  to  requests  or 
demands  for  testimony  or  records  in 
litigation  in  which  the  clients  are  sought 
solely  as  witnesses,  such  as  t^e 
application  of  an  evidentiary  privilege 
or  the  burden  of  complying  with  the 
request  or  demand. 


The  proposed  rule  is  "outcome- 
neutral,"  as  nothing  in  the  rule 
mandates  a  blanket  refusal  or  rejection 
of  all  requests  or  demands  for  the 
production  of  records  or  testimony.  The 
regulation  does  not  authorize  any  VA 
personnel  to  refuse  to  comply  with  the 
law. 

Although  the  rule  contemplates 
situations  where  VA  officials  may, 
under  certain  circumstances,  refuse  to 
comply  with  a  court  order,  such  refusal 
would  stem  from  the  lack  of  compliance 
with  these  proposed  rules,  or  a 
determination  by  counsel  that  a  good 
challenge  to,  or  immediate  review  of. 
the  order  is  legally  appropriate.  VA 
procedures  do  not  infringe  upon  the 
judiciary  or  create  new  privileges  not 
previously  recognized  by  law,  but 
simply  make  uniform  a  process  of 
responding  to  each  request  or  demand 
for  the  production  of  records  or 
testimony  by  VA  personnel  in  private 
controversies.  Because  the  proposed 
rule  recognizes  the  authority  of  the 
courts  as  the  final  arbiter  of 
disagreements  over  requests  or  demands 
for  testimony  or  records,  no 
infringement  with  the  judicial  branch 
exists.  Finally,  the  proposed  rule  is 
sufficiently  precise  to  avoid  interference 
with  the  rights  of  VA  personnel  as 
private  citizens  or  the  rights  of  veterans 
and  other  private  parties  to  invoke  the 
powers  of  the  courts. 

VA  has  determined  that  these 
proposed  rules  do  not  contain  a  major 
rule  as  that  term  is  defined  by  Executive 
Order  12291,  entitled  Federal 
Regulation.  "The  rules  will  not  have  a 
$100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  majcnr 
increase  in  costs  of  prices  to  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  regulations,  therefore, 
are  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  rules  affect  the  conduct  of 
VA  activities  and  actions  of  VA 
personnel.  They  will  have  no  significant 
economic  impact  on  small  entities,  i  e., 
small  businesses,  small  private  and 
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nonprofit  organizations  and  small 
governmental  jurisdictions. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers  for  this 
program.  | 

List  of  Subjects  ia  38  CFK  Pad  14 

Government  employees.  Lawyers. 
Legal  services,  Veterans. 

Approved:  March  IS,  1993. 

Secntary  of  Veteruiu  Affairs. 

38  CFR  part  14,  Legal  Services, 
General  Counsel,  is  proposed  to  be 
amended  as  follows: 

PART  14-LEGAL  SERVICES, 
GENERAL  COUNSEL 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

AullMrily:  5  U.S.C  301,  3»  U.S.C  501(a). 
5502. 5902-05.  unlaw  otherMriM  noted. 

2.  In  part  14.  §§  14.800  through  14.810 
and  an  undesignated  center  heading 
prior  to  S  14.800  are  added  to  read  as 

follows: 


PanonaelaMl 

ia 


Twtiraony  of 

ProdiidiM 

Proceedings 

Sac 

14.800  Purpose. 

14.801  Applicability. 

14.802  Definitioiu. 

14.803  Policy. 

14.804  Factors  to  consider. 

1 4 .  805    Contents  of  a  demand  or  request. 

14.806  Scope  of  testimony  or  prodiiction. 

14.807  Procedure  when  demand  or  request 
is  made. 

1 4.808  Expert  or  opinion  testimony. 

14.809  Demands  or  requests  in  legal 
proceedings  idr  records  protected  l>y 
confidentiality  statutes. 

14.810  Fees. 

Testimony  ofDepartnwnt  Personnel 
and  Production  of  Department  Records 
in  Legal  Proceedings 

114.800    Purpose.  | 

Sections  14.800  through  14.810 
establish  pralicy,  assign  responsibilities 
and  prescribe  procedures  with  respect 
to: 

(a)  the  production  or  disclosiue  of 
official  information  or  records  of  the 
Department  of  Veterans  Affairs  (VA); 
and 

(b)  the  testimony  of  present  or  former 
VA  personnel  relating  to  any  official 
information  acquired  by  any  individual 
as  part  of  that  individual's  performance 
of  official  duties,  or  by  virtue  of  that 
individual's  official  status,  in  federal, 
state  or  other  legal  proceedings  coveted 
by  these  regulations. 

(Authority:  38  U.S.C  S01(a)  and  (b);  5  U.S.C 
301.) 


UMI 


f14J01    AppUeabWty. 

(a)  Sections  14.800  through  14.810 
apply  to: 

(1)  Contractors  and  subcontractors 
which  undertake  a  VA  activity  or 
maintain  VA  records  when  the  contract 
covering  their  actions  provides  that 
these  regulations  apply,  as  well  as  the 
personnel  of  contractors  and 
subcontractors. 

(2)  All  components  of  the  Department, 
including  Canteen  Service,  the  Office  of 
Inspector  General,  and  all  staff  offices, 
services  and  administrations,  and  their 
personnel. 

(b)  Sections  14.800  through  14.810  do 
not  apply  to: 

(l)Testimony  or  records  provided  in 
accordance  with  Office  of  Personnel 
Management  regulations  implementing 
5  U.S.C.  6322. 

(2)(i)  Legal  proceedings  in  which  the 
Department  of  Veterans  Affairs  or  the 
United  States  is  a  party,  is  represented 
or  has  a  direct  and  substantial  interest; 
or 

(ii)  Legal  proceedings  in  which  an 
individual  or  entity  is  a  party  for  whom 
the  United  States  is  providing 
representation. 

(3)  Legal  proceedings  in  which  VA 
personnel  are  to  testify  while  in  leave  or 
off-duty  status  as  to  matters  which  are 
purely  personal  and  that  do  not  arise 
out  of,  or  relate  in  any  way  to,  the 
personnel's  official  duties  or  to  the 
Kinctions  and  activities  of  the  VA  or  the 
United  States. 

(4)  Official  comments  on  matters  in 
legal  proceedings,  where  appropriate. 

(5)  Disclosures,  in  the  absence  of  a 
request  or  demand,  of  information  or 
records  by  VA  components,  particulwly 
the  Office  of  Inspector  General,  to 
federal,  state,  local  and  foreign  law 
enforcement  or  regulatory  agencies. 

(6)  Congr«ssional  demands  or  requests 
for  testimony  or  documents. 

(7)  Requests  for,  and  release  of, 
records  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
Privacy  Act,  5  U.S.C.  552a. 

(8)  Disclosures  in  child  support  and 
alimony  proceedings  under  the 
authority  of  42  U.S.C.  659  and 
regulations  promulgated  by  the  Office  of 
Personnel  Management  implementing 
that  section. 

(c)  Sections  14.800  through  14.810  are 
not  intended  to,  and  do  not: 

(1)  Waive  the  sovereign  immunity  of 
the  United  States; 

(2)  Infringe  upon  or  displace  the 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf  of  the  United  States 
in  appropriate  cases; 

(3)  Remove  the  need  for  the 
Department  to  comply  with  any 


applicable  legal  confidentiality 
provisions,  sucJi  as  the  Privacy  Act, 
before  having  the  legal  authority  to 
make  any  disclosure  or  providing  any 
testimony  under  these  regulations. 
(Sections  14.800  through  14.810  do  not 
give  VA  disclosure  authority  under 
applicable  confidentiality  statutes; 
absent  disclosure  authority  granted  by 
those  statutes,  information  and  records 
subject  to  those  laws  may  not  be 
disclosed,  or  testimony  given  as  to 
them,  under  the  procedures  established 
in  these  regulations):  or 

(4)  Preclude  treating  any  written 
request  for  agency  records  that  is  not  in 
the  nat\ire  of  a  request  or  demand 
related  to  legal  proceedings  as  a  request 
under  the  Freedom  of  Information  or 
Privacy  Acts. 

(d)  Sections  14.800  through  14.810  are 
intended  only  to  provide  guidance  for 
the  internal  operation  of  the  Department 
of  Veterans  Affairs  and  are  not  intended 
to  create,  do  not  create,  and  may  not  be 
relied  upon  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  against  the  United 
States  or  the  Department  of  Veterans 
Affairs. 

(Authority:  38  U.S.C.  501(a)  and  (b):  5  U.S.C 
301.) 

i14J02    Definitions. 

(a)  Demand.  Order,  subpoena,  or  other 
demand  of  a  court  of  competent 
jurisdiction,  or  other  specific  authority 
or  under  color  of  law.  for  the 
production,  disclosure,  or  release  of  VA 
information  or  records  or  for  the 
appearance  and  testimony  of  VA 
personnel  as  witnesses. 

(b)  Request.  Any  informal  request,  by 
whatever  method,  from  a  party,  a  party's 
attorney,  or  any  person  acting  on  behalf 
of  a  party,  for  the  production  of  VA 
records  or  information  or  for  the 
testimony  of  VA  personnel  as  witnesses, 
which  has  not  been  ordered  by  a  court 
of  competent  jurisdiction  or  other 
specific  authority  or  imder  color  of  law. 

(c)  VA  personnel.  All  present  and 
former  officers  and  employees  of  the  VA 
and  any  other  individuals  who  are  or 
have  been  appointed  by,  or  subject  to 
the  supervision,  jurisdiction,  or  control 
of  the  Secretary  of  Veterans  Affairs  or 
another  official  of  the  VA,  including 
jionappropriated  fund  activity 
employees,  and  other  individuals  hired 
through  contractual  agreements  by  or  on 
behalf  of  the  VA,  or  performing  services 
under  such  agreements  for  VA,  such  as 
consultants,  contractors,  subcontractors, 
their  employees  and  personnel.  This 
phrase  also  includes  individuals  who 
served  or  are  serving  on  any  advisory 
committee  or  in  any  advisory  capacity, 
whether  formal  or  informal. 
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(d)  Legal  proceedings.  All  pretrial, 
trial,  and  post-trial  stages  of  all  existing 
or  reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 
before  courts,  commissions,  boards,  or 
other  tribunals,  foreign  or  domestic  that 
are  not  specified  in  §14,801(b).  This 
phrase  includes  depositions  and  other 
pretrial  proceedings,  as  well  as 
responses  to  formal  or  informal  requests 
by  attorneys  or  others  in  situations 
involving  legal  proceedings  not 
specified  in  §  14.801(b). 

(e)  Official  VA  information.  All 
information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control 
of  VA  or  was  acquired  by  VA  personnel 
as  part  of  their  official  duties  or  because 
of  their  official  status. 

(f)  Testimony.  Testimony  in  any  form, 
including  personal  appearances  in 
court,  depositions,  recorded  interviews. 
telephonic,  televised  or  videotaped 
testimony  or  any  response  during 
discovery  or  similar  proceedings,  which 
response  would  involve  more  &an  the 
production  of  records. 

(g)  VA  records.  All  documents  which 
are  records  of  the  Department  of 
Veterans  Affiairs  for  purposes  of  the 
Freedom  of  Information  Act,  5  U.S.C 
552,  regardless  of  storage  media, 
including  the  term  "record"  as  defined 
in  44  U.S.C.  3301,  and  implementing 
regulations. 

(Aathority:  38  U.S.a  501  (a)  and  (b);  5  U.S.C 
301.) 

114.803    PoNey. 

(a)  VA  perstHinel  may  provide 
testimony  or  produce  VA  records  in 
legal  proceedings  covered  by  §§  14.800 
through  14.810  only  as  authorized  in 
accordance  with  these  regulations.  In 
determining  whether  to  authorize 
testimony  or  the  production  of  records. 
the  determining  official  will  consider 
the  effect  in  this  case,  as  well  as  in 
future  cases  generally,  based  on  the 
factors  set  forth  in  $  14.804,  which 
testifying  or  producing  records  not 
available  for  public  disclosure  will  have 
on  the  ability  of  the  agency  or  VA 
personnel  to  perfbnn  their  official 
duties. 

(b)  The  Department  of  Veterans 
Affdrs  does  not  seek  to  deny  its 
employees  access  to  the  courts  as 
citizens,  or  in  the  emplojrees'  private 
capacities  on  off-duty  time. 

(c)  The  Department  of  Veterans 
Affairs  does  not  seek  to  deny  the 
Nation's  veterans  access  to  the  courts. 

(Autbflrity:  38  U.&C  501  (a)  and  (1^  5  U.S.C 
301.) 


f14J04   Federslot 

In  deciding  wdiether  to  authorize  the 
disclosure  of  VA  records  or  information 
or  the  testimony  of  VA  personnel,  VA 
personnel  responsible  for  making  the 
decision  should  consider  the  following 
types  of  factors: 

(a)  The  need  to  avoid  spending  the 
time  and  money  of  the  United  States  for 
private  purposes  and  to  conserve  the 
time  of  VA  personnel  for  conducting 
their  official  duties  concerning  serving 
the  Nation's  veteran  population: 

Cb)  How  the  testimony  or  production 
of  records  would  assist  VA  in 
performing  its  statutory  duties; 

(c)  Whether  the  disclosure  of  the 
records  or  presentation  of  testimony  is 
necessary  to  prevent  the  perpetration  of 
fiaud  or  other  injustice  in  the  matter  in 
question; 

(d)  Whether  the  demand  or  request  is 
unduly  burdensome  or  otherwise 
inappropriate  under  the  applicable 
court  or  administrative  rules; 

(e)  Whether  the  testimony  or 
production  of  records,  including  release 
in  camera,  is  appropriate  or  necessary 
under  the  rules  of  procadiue  governing 
the  case  or  matter  in  which  the  demand 
or  request  arose,  or  imder  the  relevant 
substantive  law  concerning  privilege; 

(f)  Whether  the  testimony  or 
production  of  records  would  violate  a 
statute,  executive  order,  regulation  m 
directive.  (Where  the  production  of  a 
record  or  testimony  as  to  the  content  of 
a  record  or  about  information  contained 
in  a  record  would  violate  a 
confidentiality  statute's  prohibition 
against  disclosure,  disclosure  will  not 
be  made.  Examples  of  mdi  statutes  are 
the  Privacy  Act,  S  U.S.C  552a.  and 
sections  5701,  5705  and  7332  of  title  38, 
United  States  Code.); 

(g)  Whether  the  testimony  or 
producticm  of  records,  except  when  in 
camera  and  necessary  to  assert  a  claim 
of  privilege,  would  reveal  information 
propwly  classified  pursuant  to 
applicule  statutes  or  Executive  Orders; 

(h)  Whether  the  testimony  would 
interfere  %vith  ongoing  law  enforcement 
proceedings,  compromise  constitutional 
rights,  compromise  national  security 
interests,  hamper  VA  or  private  health 
care  research  activities,  reveal  sensitive 
patient  or  bmieficiary  infnmation, 
interfere'with  patient  care,  disclose 
trade  secrets  or  similarly  ccmfidential 
commercial  or  financial  information  or 
otherwise  be  inappropriate  imder  the 
circumstances. 

(i)  Whether  sudi  release  or  testimony 
reasonably  could  be  expected  to  result 
in  the  appearance  of  VA  or  the  Federal 
government  favoring  one  litigant  over 
another; 


(j)  Whether  such  release  or  testimony 
reasonably  could  be  expected  to  result 
in  the  appeeranoe  of  VA  or  the  Federal 
government  endorsing  or  supporting  a 
position  advocated  by  a  party  to  tbm 
proceeding: 

(k)  The  need  to  prevent  die  piAUc's 
possible  misconstruction  of  variances 
between  persona)  opinimis  of  VA 
personnel  and  VA  or  Federal  policy. 

(1)  The  need  to  minimize  VA's 
possible  involvement  in  issues 
unrelated  to  its  mission; 

(m)  Whether  the  demand  or  request  is 
within  the  authority  of  the  party  making 
it; 

(n)  Whether  the  demand  or  request  is 
sufficiently  specific  to  be  answered; 

(o)  Other  mattnrs  or  concerns 
presented  for  consideration  in  making 
the  decision. 

(Autiiority:  38  U.S.C  501  (a)  and  (bh  5  U.S.C 
301.) 


i14J06    CoMaMBOladamMderi 

TIm  request  or  demand  for  testimony 
or  production  of  documents  shall  set 
forth  in,  cv  be  accompanied  by.  an 
affidavit,  or  if  that  is  not  feasible,  in,  or 
accompanied  by.  a  written  statement  by 
the  party  seeking  the  testimony  or 
reccmls  or  by  the  party's  attorney,  a 
stunmary  of  the  natxue  and  relevance  of 
the  testimonv  or  records  sought  in  the 
legal  proceedings  containing  sufficient 
information  for  the  responsible  VA 
official  to  determine  whether  VA 
personnel  should  be  allowed  to  testify 
or  records  should  be  produced.  Where 
the  materials  are  considered  Insufficient 
to  make  the  determination  as  described 
in  §  14.807,  the  responsible  VA  official 
may  ask  the  requester  to  provide 
additional  information. 

(Authority.  38  U.SJC  501  (a)  and  (b):  5  U.&C 
301.) 

%  14.808   Scope  of  teethitony  or 

VA  personnel  shall  not,  in  response  to 
a  request  or  demand  for  testimony  or 
prodxiction  of  records  in  legal 
proceedings,  comment  ot  testify  or 
produce  records  without  the  prior 
written  approval  of  the  responsible  VA 
official  designated  in  $  14.807(b).  VA 
perscmnel  may  only  testify  concerning 
or  comment  upon  official  VA 
information,  subjects  or  activities,  or 
produce  records,  that  were  spedfiled  in 
writing,  submitted  to  and  propwly 
approved  by  the  responsible  VA  official 

(Authority:  38  U.SXL  SOl(a)  and  (b);  5  \JSJC. 
301.) 


requeet  le  twede. 

(a)  VA  personnel  upon  whom  a 
demand  or  request  for  testimony  or  the 
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production  of  records  is  made  shall 
notify  the  head  of  his  or  her  field 
station,  or  if  in  Central  Office,  the  head 
of  the  component  for  which  he  or  she 
works.  VA  personnel  who  are  former 
employees  or  officials  shall  notify  the 
head  of  the  field  station  or  Central 
Office  component  for  which  they 
worked  immediately  before  leaving 
employment  with  VA.  The  field  station 
or  Central  Office  component  shall  notify 
the  responsible  VA  official  designated 
in  §  14.807(b). 

(b)  In  response  to  a  demand  or  request 
for  the  jmrauction  of  records  or  the 
testimony  of  VA  personnel,  other  than 
personnel  in  the  Office  of  the  Inspector 
General  (OIG),  as  witnesses  in  legal 
proceedings  covered  by  these 
regulations,  the  General  Counsel,  the 
District  Counsel,  an  attorney  in  the 
Office  of  General  Counsel  designated  by 
the  General  Counsel,  or  an  attorney  in 
the  District  Counsel  office  designated  by 
the  District  Coimsel  is  the  responsible 
VA  official  authorized  to  determine 
whether  VA  personnel  may  be 
interviewed,  contacted  or  used  as 
witnesses,  including  used  as  expert 
witnesses,  and  whether  VA  records  may 
be  produced;  and  what,  if  any, 
conditions  will  be  imposed  upon  such 
interview,  contact,  testimony  or 
production  of  records.  For  personnel  in 
the  OIG.  the  Counselor  to  the  Inspector 
General,  or  an  attorney  designated  by 
the  Counselor  to  the  Inspector  General, 
is  the  responsible  VA  official  authorized 
to  make  the  determinations  provided  in 
S  14.807.  and  that  official  will  keep  the 
General  Counsel  informed  of  such 
determinations  for  piuposes  of  litigation 
or  claims  of  privilege. 

(c)  In  appropriate  cases,  the 
responsible  VA  official  shall  promptly 
notify  the  Department  of  Justice  of  the 
demand  or  request.  After  consultation 
and  coordination  with  the  Department 
of  Justice,  as  required,  and  after  any 
necessary  consultation  with  the  VA 
component  which  employs  or  employed 
the  VA  personnel  whose  testimony  is 
sought  or  which  is  responsible  for  the 
maintenance  of  the  records  sought,  the 
VA  official  shall  determine  in  writing 
whether  the  individual  is  required  to 
comply  with  the  demand  or  request  and 
shall  notify  the  requester  or  the  court  or 
other  authority  of  the  determination 
reached  where  the  determination  is  that 
VA  will  not  comply  fully  with  the 
request  or  demand.  The  responsible  VA 
official  shall  give  notice  of  the  decision 
to  othOT  persons  as  circumstances  may 
warrant  Orel  approval  may  be  granted. 
and  a  record  of  such  approval  made  and 
retained  in  accordance  with  the 
procedures  in  8 14.807(f)  concerning 
oral  requests  or  demands. 


(d)  If.  after  VA  personnel  have 
received  a  request  or  demand  in  a  legal 
proceeding  and  have  notified  the 
responsible  VA  official  in  accordance 
witn  this  section,  a  response  to  the 
request  or  demand  is  required  before 
instructions  from  the  responsible 
official  are  received,  the  responsible 
official  designated  in  parasraph  (b)  of 
this  section  shall  furnish  the  requester 
or  the  court  or  other  authority  with  a 
copy  of  S§  14.800  through  14.810  and 
any  other  relevant  doctunentation, 
inform  the  requester  or  the  court  or 
other  authority  that  the  request  or 
demand  is  being  reviewed,  and  seek  a 
stay  of  the  request  or  demand  pwnding 
a  final  determination  by  the  VA  official 
concerned. 

(e)  If  a  court  of  competent  jiuisdiction 
or  other  appropriate  authority  declines 
to  stay  the  effect  of  the  demand  or 
request  in  response  to  action  taken 
pursuant  to  §  14.807(d).  or  if  such  court 
or  other  authority  orders  that  the 
demand  or  request  be  complied  with 
notwithstanding  the  final  decision  of 
the  responsible  VA  official,  the  VA 
personnel  upon  whom  the  demand  or 
request  was  made  shall  notify  the 
responsible  VA  official  of  such  ruling  or 
order.  If  the  responsible  VA  official 
determines  that  no  further  legal  review 
of  or  challenge  to  the  ruling  or  order 
will  be  sought,  the  affected  VA 
personnel  shall  comply  with  the 
demand,  order  or  request.  If  directed  by 
the  responsible  VA  official  after 
consultation  with  the  appropriate 
United  States  Attorney's  office, 
however,  the  affected  VA  personnel 
shall  respectfully  decline  to  comply 
with  the  demand,  request  or  order.  See 
United  States  ex  rel.  Touhy  v.  Ragen, 
340  U.S.  462  (1951). 

(f)  Normally,  Mrritten  demands  or 
requests  allowing  reasonable  lead  time 
for  evaluation  and  processing  are 
required.  However,  in  emergency 
situations  where  response  time  is 
limited  and  a  written  demand  or  request 
is  impractical,  the  following  procedures 
should  be  followed: 

(1)  The  responsible  VA  official  has  the 
authority  to  waive  the  requirement  of  a 
written  demand  or  request  and  may 
expedite  a  response  in  the  event  of  an 
emergency  under  conditions  which 
could  not  be  anticipated  in  the  course 
of  pro{>er  planning  or  which 
demonstrate  a  good  faith  attempt  to 
comply  with  these  regulations. 
Determinations  on  oral  demands  or 
requests  should  be  reserved  for 
instances  where  insistence  on 
compliance  with  the  requirements  of  a 
proper  written  request  would  result  in 
the  effective  denial  of  the  request  and 
cause  an  injustice  in  the  outcome  of  the 


legal  proceeding  for  which  the 
testimony  or  records  are  sought.  No 
requester  has  a  right  to  make  an  oral 
demand  or  request  and  receive  a 
determination,  however.  Whether  to 
permit  such  an  exceptional  procedure  is 
a  decision  within  the  sole  discretion  of 
the  responsible  VA  official. 

(2)  u  the  responsible  VA  official 
concludes  that  the  demand  or  request, 
or  any  portion  of  it.  should  be  granted 
(after  considering  the  factors  listed  in 
§  14.8041.  the  responsible  VA  official 
will  then  orally  advise  the  requester  of 
the  determination  in  accordance  with 
the  procedures  provided  in  §  14.807(c), 
including  any  limitations  on  such 
testimony  or  production  of  records,  and 
seek  a  written  confirmation  of  the  oral 
demand  or  request.  The  responsible  VA 
official  will  make  a  written  record  of  the 
determination  made  concerning  the  oral 
demand  or  request,  including  the  grant 
or  denial,  the  circumstances  requiring 
the  procedure,  and  the  conditions  to 
which  the  requester  agreed. 

(Authority:  38  U.S.C.  501  (a)  and  (b);  5  U.S.C. 
301.) 

1 1 4.806    Expert  or  opinion  testimony. 

(a)  VA  personnel  shall  not  provide, 
with  or  without  compensation,  opinion 
or  expert  testimony  in  any  legal 
proceedings  concerning  official  VA 
information,  subjects  or  activities, 
except  on  behalf  of  the  United  States  or 
a  party  represented  by  the  United  States 
Department  of  Justice.  Upon  a  showing 
by  the  requester  or  court  or  other 
appropriate  authority  that,  in  light  of  the 
factors  listed  in  §  14.804,  there  are 
exceptional  circumstances  and  that  the 
anticipated  testimony  will  not  be 
adverse  to  the  interests  of  the 
Department  of  Veterans  Affairs  or  to  the 
United  States,  the  responsible  VA 
official  designated  in  paragraph 
14.807(b)  may,  in  writing,  grant  special 
authorization  for  VA  personnel  to 
appear  and  testify.  If,  despite  the  final 
determination  of  the  responsible  VA 
official,  a  court  of  competent 
jurisdiction  or  other  appropriate 
authority,  orders  the  expert  or  opinion 
testimony  of  VA  personnel,  the 
personnel  shall  notify  the  responsible 
VA  official  of  such  order.  If  the 
responsible  VA  official  determines  that 
no  further  legal  review  of  or  challenge 
to  the  order  will  be  sought,  the  affected 
VA  persoimel  shall  comply  with  the 
order.  If  directed  by  the  responsible  VA 
official  after  consultation  with  the 
appropriate  United  States  Attorney's 
office,  however,  the  affected  VA 
personnel  shall  respectfully  decline  to 
comply  with  the  demand,  request  or 
order.  See  United  States  ex  rel.  Touhy 
V.  Ragen.  340  U.S.  482  (1951). 
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id  (b);  5  U.S.C. 


(b)(1)  If,  while  testifying  in  any  legal 
proceeding,  VA  personnel  aie  asked  for 
expert  or  opinion  testimony  concerning 
omdal  VA  infonnation,  subjects  or 
activities,  which  testimony  has  not  been 
approved  in  advance  in  accordance  with 
these  regulations,  the  witness  shall: 

(i)  Respectfully  decline  to  answer  on 
the  grounds  that  such  expert  or  opinion 
testimony  is  forbidden  by  these 
regulations; 

(ii)  Request  an  opportunity  to  consult 
with  the  responsible  VA  official 
mentioned  in  $  14.807(b)  before  giving 
such  testimony; 

(iii)  Explain  that,  upon  such 
consultation,  approval  for  such 
testimony  may  ba  provided;  and 

(iv)  Explain  that  providing  such 
testimony  absent  such  approval  may 
expose  the  individual  to  criminal 
liability  under  18  U.S.C  201-209  and  to 
disciplinary  or  other  adverse  personnel 
action. 

(2)  If  the  witness  is  then  ordered  by 
the  body  conducting  the  proceeding  to 
provide  expert  or  opinion  testimony 
concerning  official  VA  infonnation, 
subjects  or  activities  without  the 
opportunity  to  ccnsult  with  the 
responsible  VA  official,  the  witness 
respectfully  shall  refuse  to  do  so.  See 
United  States  ex  rel.  Touhyv.  Ragen, 
340  U.S.  462  (1951). 

(c)  Upon  notification  by  the  witness  of 
a  request  for  opinion  or  expert 
testimony  concerning  official  VA 
infonnation.  subjects  or  activities  during 
§  14.802(d)  legal  proceedings,  the 
responsible  VA  official  shall  follow  the 
procedures  contained  in  this  section  to 
determine  whether  such  testimony  shall 
be  approved. 

(dj  If  VA  personnel  who  are  unaware 
of  these  regulations  provide  expert  or 
opinion  testimony  concerning  official 
VA  information,  subjects  or  activities  in 
any  legal  proceeding,  including  one 
mentioned  in  §  14.802(d)  in  which  the 
United  States  is  not  already  represented, 
without  consulting  with  the  re8p<Hnsib)e 
VA  official,  the  witness,  as  soon  after 
testifying  as  possible,  shall  inform  the 
responsible  VA  official  of  the  fact  that 
such  testimony  was  given  and  provide 
a  summary  of  the  expert  or  opinion 
testimony  given. 

(Authority:  38  U.S.C  SOI  (a)  and  (b);  S  U.S.C 
301.) 

f14J09    Demanda  or  requeats  in  legal 
proeeedlngi  for  recorda  protected  by 
confidentiatHy  atatulM. 

In  addition  to  complying  with  the 
requirements  of  §§  14.800  through 
14.810,  requests  or  demands  in  legal 
proceedings  for  the  production  of 
records,  or  for  testimony  of  VA 
employees  concerning  information. 


protected  by  the  Privacy  Act.  5  U.S.C 
552a,  or  other  confidentiality  statutes, 
such  as  38  U.S.C.  5701,  5705  and  7332, 
must  satisfy  the  reouirements  for 
disclosure  imposed  by  those  statutes, 
and  implementing  regulations,  such  as 
38  CFR  1.511.  before  the  records  may  be 
provided  or  testimony  given. . 
Accordingly,  the  responsible  VA  official 
may  first  determine  whether  there  is 
legal  authority  to  provide  the  testimony 
or  records  sought  under  appUcable 
confidentiality  statutes  before  applying 
§§  14.800  through  14.810.  Where  an 
applicable  confidentiality  statute 
mandates  disclosure,  §§  14.800  through 
14.810  will  not  apply. 

(Authority:  38  U.S.C  501  (a)  aod  (b);  S  U.S.C 
301.) 


•  14J10 

(a)  The  testimony  of  VA  personnel  as 
witnesses,  particularly  as  expert 
witnesses,  and  the  production  of  VA 
records  in  legal  proceedings  subject  to 
§§  14.800  through  14.810  are  services 
which  convey  special  benefits  to  the 
individuals  or  entities  seeking  such 
testimony  or  production  of  records 
above  and  beyond  those  accruing  to  the 
general  public  These  services  are  not 
regularly  received  by  or  available 
without  charge  to  the  public  at  large. 
Consequently,  these  are  the  sc»t  of 
services  for  which  the  VA  may  establish 
a  charge  for  providing  under  31  U.S.C. 
9701.  The  responsible  VA  official  will 
determine  all  fees  associated  with 
§§  14.800  through  14.810,  and  shall 
timely  notify  the  requester  of  the  fees, 
particularly  those  which  are  to  be  paid 
in  advance. 

(b)(1)  When  a  request  is  granted  under 
§  14.808  to  permit  VA  persormel  to 
testify  in  whole  or  in  part  as  to  expert, 
opinion  or  policy  matters,  the  requester 
shall  pay  to  the  Government  a  fee 
calculated  to  reimburse  the  cost  of 
providing  the  witness.  The  fee  shall 
include: 

(i)  Costs  of  the  time  expended  by  VA 
personnel  to  process  and  respond  to  the 
demand  or  request; 

(ii)  Costs  of  attorney  time  expended  in 
reviewing  the  demand  or  request  and 
any  information  located  in  connection 
with  the  demand  or  request; 

(iii)  Expenses  generated  by  materials 
and  equipment  used  to  search  for, 
produce,  and  copy  the  responsive 
infonnation: 

(iv)  The  cost  of  the  time  expended  by 
the  witness  to  prepare  to  testify;  and 

(v)  Costs  of  travel  by  the  witness  and 
attendance  at  trial. 

(2)  All  costs  for  docimients  necessary 
for  such  expert  testimony  shall  be 
calculated  as  provided  in  VA 
regulations  implementing  the  fee 


provisions  of  the  Freedom  of 
Information  Act.  5  U.S.C  552. 

(c)  When  an  individual  testifies  in 
legal  proceedings  covered  by  these 
regulations  in  any  capacity  other  than  as 
an  expert  witness,  the  requester  shall 
pay  to  the  witness  the  fee  and  expenses 
prescribed  for  attendance  by  the 
applicable  rule  of  court.  If  no  such  fee 

is  prescribed,  the  applicable  Federal 
rule,  such  as  a  local  Federal  district 
court  rule,  will  apply.  No  additions)  fee 
will  be  prescribed  for  the  time  spent 
while  testifying  or  in  attendance  to  do 
so. 

(d)  When  a  requester  wishes  to 
interview  VA  personnel  as  part  of  legal 
proceedings  covered  by  these 
regulations,  and  such  interview  has 
been  approved  in  accordance  with  tbess 
regulations,  the  requester  shall  pay  a  fas 
calculated  upon  the  total  hourly  pay  of 
the  individual  interviewed. 

(e)  When  VA  produces  records  in 
legal  proceedings  pursuant  to  SS  14.800 
through  14.810,  the  fees  to  be  charged 
and  paid  prior  to  production  of  the 
records  shall  be  the  fees  chai^ged  by  VA 
under  its  regulations  implementing  the 
fee  provisions  of  the  Freedom  of 
Information  Act.  5  U.S.C  552. 

(f)  Fees  shall  be  paid  as  follovrs: 

(1)  Fees  for  copies  of  documents, 
blueprints,  electronic  tapes,  or  other  VA 
records  will  be  paid  to  the  VA  office  or 
station  providing  the  records,  and 
covered  to  the  General  Fund  of  the 
Department  of  the  Treasury. 

(2)  Witness  fees  for  testimony  shall  be 
paid  to  the  witness,  who  shall  endorse 
the  check  "pay  to  the  United  States," 
and  surrender  it  to  his  or  her  supervisor. 
It  shall  thereafter  be  deposited  in  the 
General  Fund. 

(3)  The  private  party  requesting  a  VA 
witness  shall  forward  in  advance 
necessary  round-trip  tickets  and  all 
requisite  travel  and  per  diem  funds. 

(g)  A  waiver  of  any  fBes  in  connection 
with  the  testimony  of  an  expert  witness 
may  be  granted  by  the  responsible  VA 
official  at  the  offidal's  discretion 
provided  that  the  waiver  is  in  the 
interest  of  the  United  States.  Fee 
waivers  shall  not  be  routinely  granted, 
nor  shall  they  be  granted  under 
circumstances  which  might  create  the 
appearance  that  the  VA  or  the  United 
States  favors  one  party  m  a  positicm 
advocated  by  a  party  to  the  legal 
proceeding. 

(Authority:  38  U.S.C  501  (a)  and  (bh  5  U.&C 

301.) 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  186  ' 

IFAP  3N8MMPSM:  FRL-MJO-S] 
RIN207O-AC1B  I 

Temporery  Feed  AcMHlve  Tolerance  for 
Pewtyl  >CWofo-4-Fluofo^3.4.S,6- 
Tell  ehydropMhellmMo) 
PhenoKyecetete  I 

AOCNCV:  Environmental  Protection 
Agency  (EPA).  j 

ACTKM:  Proposed  rule. 


r:  This  document  proposes  to 
establish  a  temporary  feed  additive 
tolerance  for  residues  of  the  herbicide 
pentyl  2-diloro-4-fluoro-5-(3,4,5,6- 
tetrahydrophthalimidolphenoxyacetate 
in  or  on  the  animal  feed  soybean  hulls 
at  0.02  part  per  million  (ppm).  This 
regulation  was  requested  by  Valent 
U.S  A.  Corp.  and  would  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  this  animal 
fiaed.  This  regulation  would  expire  on 
March  1. 1995. 

DATES:  Written  comments  and/or 
objections,  identified  by  the  document 
control  number.  (FAP  3H5665/P5641. 
must  be  received  on  or  before  August 
23, 1993. 

AO0RE88E8:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128.  Qystal 
Mall  Bldg.  «2, 1921  Jefferson  Davis 
Highway  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Infcsmation  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1128  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM  23),  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 


Office  location  and  telephone  number: 
Rm.  237.  CM  #2. 1921  Jefferson  Davis 
Hwy..  ArUngton,  VA  22202,  (703)-305- 
7830. 

SUPPLEMENTARY  INFORMATION:  On 
February  18. 1993,  Valent  U.S.A.  Corp.. 
1333  N.  California  Blvd.,  Suite  600, 
Walnut  Creek,  CA  95496.  submitted 
pursuant  to  section  409  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
348.  a  food/feed  additive  petition  (FAP) 
3H5665.  which  proposed  to  amend  40 
CFR  part  186  by  establishing  a 
temporary  feed  additive  regulation  to 
permit  residues  of  the  herbicide  pentyl 
2-chloro-4-nuoro-5-(3.4.5,6- 
tetrahydrophthalimido)  phenoxyacetate 
in  or  on  the  animal  feed  soybean  hulls 
at  0.02  part  per  million  (ppm). 

Oa  the  basis  of  the  information 
furnished  by  Valent  U.S.A.  Corp.,  an 
experimental  use  f)ermit  (EUP)  nas  been 
issued  for  the  pesticide  under  section  5 
of  the  Federal  Insecticide.  Fungicide. 
and  Rodenticide  Act,  as  amended  (86 
Stat.  983).  This  permit  authorizes  the 
use  of  45.95  pounds  per  year  of  the 
herbicide  on  soybeans  for  2  years  in  the 
States  of  Arkansas,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky.  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nrf)raska.  North  Carolina. 
Ohio.  South  Dakota.  Tennessee,  and 
Wisconsin.  The  use  of  the  herbicide  on 
soybeans  is  authorized  on  the  condition 
that  all  treated  soybean  crops  are 
destroyed  or  used  for  research  purposes 
only.  If  this  feed  additive  regulation  is 
est^lished,  the  crop  destruction 
condition  will  be  removed. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 
this  tolerance. 

1.  A  90-day  feeding  study  in  rats  fed 
at  0. 6.6,  67, 664,  and  1.359  milligrams/ 
kilogram/day  (mg/kg/day)  (males)  and  0. 
7.4.  73.8.  726.  and  1.574  (females)  with 
the  no-observed-effect  level  (NOEL)  of 
664  mg/kg/day  (males)  based  on 
increased  relative  liver  weights  and  7.4 
mg/kg/day  (females)  based  on  increased 
cholinesterase  activity. 

2.  Teratology.  Developmental  toxicity 
studies  performed  on  rabbits  and  rats  at 
doses  up  to  1.500  mg/kg/day.  No 
developmental  toxicity  was  present  at 
the  highest  dose  tested  in  any  of  the  four 
studies  performed. 

3.  A  (uetary  two-generation 
reproduction  study  in  rats  at  dosages  of 
0,  200, 10,000.  or  20,000  parts  per 
million  (ppm)  in  males,  females  prior  to 
breeding,  females  during  gestation,  and 
females  during  lactation.  The  respective 
milligrams/kilogram/day  (mg/kg/day) 
was  16.  878,  and  1,715  mg/kg/day 
(males),  and  18.  829,  and  1,889  mg/kg/ 


day  (females — prior  to  breeding);  14, 
746,  and  1,551  mg/kg/day  (females— 
during  gestation);  32, 1.670.  3.226 
(females — during  lactation)  for  two 
generations.  The  systemic  NOEL  was 
200  ppm  based  on  increased  absolute 
and  relative  liver  and  kidney  weights. 
Reproductive  NOEL  was  200  ppm  based 
on  increased  pup  death  on  day  0. 

4.  A  micronucleus  study  was 
performed  to  test  structural 
chromosomal  aberration  on  male  and 
female  ICR  mice.  No  significant 
differences  in  the  fiwjuency  of 
micronucleated  cells  were  noted  in  the 
bone  marrow  cells  of  the  treated 
animals. 

5.  An  in  vitro  unscheduled  DNA 
synthesis  assay  was  performed  on  rats  to 
examine  other  genotoxic  effects.  At 
concentrations  up  to  300  ug/mL, 
unscheduled  DNA  synthesis  was  not 
elicited  in  primary  cultures  of  rat 
hepatocytes. 

The  pesticide  is  considered  capable  of 
achieving  its  intended  physical  or 
technical  effect 

The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  establishing  this  temporary  feed 
additive  tolerance.  Adequate 
methodology  is  available  for  enforcing 
of  the  proposed  temporary  tolerance  on 
soybean  hulls  (gas  chromatography  with 
a  thermionic  specifice  detector).  Due  to 
the  extremely  low  residues  on  the  feed 
item  (i.e.,  ca.  0.01  ppm).  detectable 
residues  are  not  expected  in  meat,  milk, 
poultry,  and  eggs.  Therefore,  tolerances 
are  not  needed  for  meat,  milk,  poultry, 
and  eggs. 

Based  upon  the  information  cited 
above,  the  Agency  has  determined  that 
use  of  the  pesticide  in  accordance  with 
the  proposed  feed  additive  regulation 
will  be  safe.  It  is  proposed,  therefore, 
that  the  feed  additive  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  imder  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  alter 
publication  of  this  document  in  the 
Federal  Register  that  this  rtlemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Documents  relied 
upon  by  EPA  in  issuing  this  proposal 
are  available  to  the  public  in  the  Office 
of  Pesticide  Programs  docket  at  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above. 
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Comments  must  bear  a  notation 
indicating  the  document  control 
number,  (FAP  3H5665/P5641.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels,  or 
establishing  or  raising  food/feed 
additive  regulations,  or  establishing 


exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  186 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Feed  additives,  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 

Dated:  July  8, 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  186  be  amended  as  follows: 


PART  186— [AMENDED] 

1.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

2.  By  adding  new  §  186.4725  to  read 
as  follows: 

f  186.4725    Pwityl  2-chlorfr4-fluore-5- 

(3,4,5,6- 

t*trahydrophthaliinido)ph«noxyaeatat«. 

(a)  A  feed  additive  regulation  is 
established  permitting  residues  of  the 
herbicide  pentyl  2-chToro-4-fluoro-5- 
(3,4.5,6- 

tetrahydrophthalimidolpbenoxyacetate 
in  or  on  the  following  feed  resulting 
from  application  of  the  herbicide  to 
soybeans  in  accordance  with  an 
experimental  program.  The  conditions 
set  forth  in  this  section  shall  be  met. 


Feed 

Parts  par  million 

Expiration  data 

SoytJean  hulls  

0.02 

IMarcti  1, 1995 

(b)  Residues  in  the  feed  not  in  excess 
of  the  established  tolerance  resulting 
from  the  use  described  in  paragraph  (a) 
of  this  section  remaining  after 
expiration  of  the  experimental  program 
will  not  be  considered  to  be  actionable 
if  the  herbicide  is  applied  during  the 
term  of  and  in  accordance  with  the 
provisions  of  the  experimental  use 
program  and  feed  additive  reeulation. 

(cj  The  company  concemea  shall 
immediately  notify  the  Environmental 
Protection  Agency  of  any  findings  from 
the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 
Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

(FR  Doc.  93-17427  Filed  7-21-93;  8:45  am] 
BRUNO  cooei 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CMIdren  and 
Families 

45  CFR  Part  400 

Refuges  Ressttlsmsnt  Program: 
Refuges  Cseh  Assistancs  and  Refugee 
Medical  Asslstancs 

AGENCY:  Office  of  Refugee  Resettlement. 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Department  anticipates 
that  adjustments  in  the  eligibility  period 
for  refugee  cash  assistance  (RCA)  and 
refugee  medical  assistance  (RMA)  will 
continue  to  be  necessary  in  future  fiscal 
years  to  accommodate  changing 
appropriation  levels  and  changing 
refugee  flows.  Therefore,  the 
Department  proposes  to  amend  current 
regulations  to  establish  a  procedure  by 
which  a  final  notice  would  be  published 
in  the  Federal  Register  in  Ueu  of 
publishing  a  regulation  each  time  a 
change  in  the  RCA/RMA  eligibility 
period  is  necessitated  by  the  amount  of 
funds  appropriated. 
DATES:  Comments  must  be  received  by 
August  18, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Toyo  A.  Biddle,  Office  of 
Refugee  Resettlement,  Administration 
for  GUldren  and  Families,  Department 
of  Health  and  Htunan  Services,  370 
L'Enfant  Promenade  SW..  6th  Floor. 
Washington,  DC  20447. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately 
one  month  after  publication,  at  the 
above  address  on  Monday  throu^ 
Friday  of  each  week  from  9:30  a.m.  to 
4  p.m.,  except  Federal  holidays. 
Although  we  will  not  be  able  to 
acknowledge  or  respond  to  comments 
individually,  in  preparing  the  final  rule. 
we  will  respond  to  comments  in  the 
preamble  to  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 


Toyo  A.  Biddle,  (202)  401-9253. 
SUPPt^MENTARY  INFORMATION: 
Background 

Current  regulations  at  45  CFR 
400.203(b)  and  400.204(b)  provide  for 
Federal  refugee  funding,  subject  to  the 
availability  of  funds  (45  CFR  400.202), 
for  the  State-administered  special 
programs  of  refugee  cash  assistance 
(RCA)  and  refugee  medical  assistance 
(RMA)  as  set  forth  in  45  CFR  part  400 
subparts  E  and  G.  RCA,  which  provides 
monthly  cash  assistance  payments  to 
refugees,  and  RMA.  which  provides 
payment  of  hospital  and  medical  bills, 
were  established  to  assist  needy 
refugees  who  do  not  meet  the 
categorical  eligibility  requirements  for 
the  programs  of  Aid  to  Families  with 
Dependent  Children  [AFDQ, 
Supplemental  Seciuity  Income  (SSI)  for 
the  aged,  blind,  and  disabled,  and 
Medicaid. 

Prior  to  1982,  RCA  and  RMA  were 
available  during  an  eligible  refugee's 
first  36  months  in  the  U.S.  An  interim 
final  rule,  published  March  12. 1982  (47 
FR  10841),  reduced  the  period  to  18 
months,  and  a  final  regulation, 
published  August  24, 1988  (53  FR 
32222),  further  reduced  the  eligibility 
period  to  12  months.  Due  to  limited 
funds  appropriated  for  these  programs 
in  FY  1992.  a  final  rule  was  published 
on  January  10. 1992  (57  FR  1114). 
further  reducing  the  RCA/RMA 
eligibility  period  to  8  months  in  FY 
1992.  On  September  17, 1992  (57  FR 
42896),  a  final  rule  was  published 
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maintaining  the  eligibility  period  at  8 
months  for  FY  1993.  Finally,  due  to  the 
limited  amoimt  of  appropriated  funds 
available  for  the  remainder  of  the  fiscal 
year,  a  final  rule  was  published  on 
March  1. 1993  (58  FR 11793).  reducing 
the  RCA/RMA  eligibility  period  for  the 
remainder  of  FY  1993  to  5  months. 
Subsequently,  on  March  31, 1993,  based 
on  the  Department's  intent  to  seek 
supplemental  funding  during  FY  1993 
to  enable  the  RCA/RMA  eli^ility 
period  to  be  maintained  at  8  months  for 
the  remainder  of  FY  1993,  the  regulation 
establishing  a  5-month  RCA/RMA 
eUgibiUty  Mriod  was  withdrawn  (58  FR 
16777).  A  final  rule  was  published 
simultaneously  to  reduce  the  RCA/RMA 
eUgibiUty  period  firom  8  months  to  3 
months,  efractive  June  1. 1993,  in  the 
event  that  the  Department  is  not 
successful  in  obtaining  supplemental 
funding.  Subsequently,  a  rule  delaying 
the  effective  date  of  the  3-manth 
regulation  to  August  1, 1993.  was 
published  on  May  25, 1993  (58  FR 
29981),  based  on  the  availability  of 
additional  funds  for  the  RCA/RMA 
program  due  to  a  lower  level  of  FY  1993 
Kinding  needed  for  the  matching  grant 
program  than  was  first  estimated  and 
the  foct  that  more  recent  RCA/RMA  data 
indicated  a  lower  per  capita  cost  than 
originally  estimated. 

Description  of  the  Proposed  Regnlatitm 

This  proposed  rule  would  remove 
from  45  CHI  part  400  all  references  to 
a  specific  duration  of  eligibility  for  RCA 
and  RMA  and  would  establish  a 
methodology  by  which  the  Office  of 
Refugee  Resettlement  would  determine 
each  year  the  duration  of  eligibility  for 
RCA  and  RMA.  based  on  available 
appropriated  funds  for  the  year.  The 
Director  of  ORR  would  make  a 
determination  of  the  eligibility  period 
each  year  as  soon  as  possible  after  funds 
are  appropriated  for  the  refugee 
program,  and  also  at  subsequent  points 
during  the  fiscal  year,  as  needed,  based 
on  updated  information  on  refugee 
flows  and  State  reports  on  receipt  of 
assistance  and  expenditures.  The 
eligibility  period  in  effect  at  the  close  of 
FY  1993  will  continue  to  remain  in 
effect  until  an  appropriation  for  FY  1994 
is  known  and  the  Directs  determines 
that  the  eligibility  period  needs  to  be 
changed  based  on  the  methodology 
described  in  this  regulation  to 
accommodate  the  level  of  appropriated 
funds.  Currently,  cash  and  medical 
assistance  are  provided  under  the  line 
item  for  transitional  and  medical 
services  (TAMS).  which  also  provides 
for  State  administrative  costs,  the 
unaccompanied  minors  program,  and 
the  voluntary  agency  matching  grant 


program.  In  making  a  determination,  the 
Director  would  first  subtract  from  the 
amount  available  for  TAMS  under  the 
appropriation,  the  anticipated  costs  of 
the  unaccompanied  minors  program,  the 
matching  grant  program,  and  any  other 
program  component,  other  than  the 
RCA/RMA  program  and  State 
administration,  that  is  included  in  the 
future  in  the  TAMS  line  item.  The 
Director  would  then  determine  the 
duration  of  RCA/RMA  eligibility  to  be 
provided  and  the  estimated  State 
administrative  costs  based  on  the 
balance  of  appropriated  funds  available. 
If  the  Director  determines,  based  on  the 
methodology,  that  the  period  of  RCA/ 
RMA  eligibility  needs  to  be  changed 
from  the  eligibility  period  in  effect  at 
the  time,  ORR  would  publish  a  final 
notice  in  the  Federal  Register, 
announcing  the  new  period  of  RCA/ 
RMA  eligibility  and  the  effective  date 
for  implementing  the  new  eligibiUty 
period.  States  would  be  given  a 
minimum  of  30  days'  notice  before  the 
effective  date,  or  a  longer  period  of 
notice,  if  circumstances  permit. 

Proposed  Methodology  for  Determining 
RCA/RMA  Eligibility  Period 

The  methodology  described  below 
applies  only  to  the  determination  of  the 
RCA/RMA  eligibility  period  and  State 
administrative  costs.  The  methodology 
would  be  applied  to  various  RCA/RMA 
time-eligibiUty  periods  in  order  to 
determine  the  time-eligibility  period 
which  would  provide  the  most  number 
of  months  witnin  the  funds 
appropriated  for  the  fiscal  year.  The 
Federal  Qovemment  is  prohibited  bom 
obligating  more  funds  than  are 
appropriated. 

The  proposed  method  to  be  used  to 
determine  the  RCA/RMA  eligibility 
period  would  include  the  following 
steps: 

1.  The  time-eligible  population  for  the 
projected  fiscal  year  would  be  estimated 
on  the  basis  of  the  refugee  admissions 
ceiling  established  by  the  President  for 
that  fiscal  year  and  the  anticipated 
arrival  of  other  persons  eligible  for 
refugee  assistance,  to  the  extent  that 
data  on  these  persons  are  available.  The 
anticipated  pattern  of  refugee  flow  for 
the  projected  fiscal  year  would  be 
estimated  based  on  the  best  historical 
and  current  refugee  flow  information 
that  will  most  accurately  forecast  the 
refugee  flow  for  the  projected  fiscal 
year.  These  arrival  figures  would  then 
be  used  to  determine  the  time-eligible 
population  for  a  given  duration  of  RCA/ 
RMA  benefits. 

2.  The  average  annual  nimiber  of  RAC 
'  and  RMA  recipients  would  be 

determined  by  multiplying  the 


estimated  time-eligible  population 
established  in  step  1  by  the  estimated 
RCA  and  RMA  participation  rates.  The 
RMA  participation  rate  will  take  into 
accoimt  both  RCA  recipients,  who  are 
also  eligible  for  RMA,  and  RMA-only 
recipients.  The  appropriate 
participation  rates  for  various  RCA/ 
RMA  time-eligibility  periods  are  derived 
from  recipient  data  from  quarterly 
performance  reports  submitted  by  States 
in  previous  fiscal  years. 

3.  The  average  annual  per  recipient  ' 
cost  for  RCA  and  RMA  would  be 
estimated  separately,  based  on 
estimated  per  recipient  costs  for  the 
most  recent  fiscal  year  and  inflated  for 
the  projected  fiscal  year  using  projected 
increases  in  per  capita  AFDC  cash 
assistance  costs  for  RCA  and  per  capita 
AFDC  Medicaid  costs  for  RMA. 

4.  The  expected  average  annual 
number  of  RCA  recipients  would  be 
multiplied  by  the  expected  RCA  per 
recipient  cost  to  derive  estimated  RCA 
costs.  The  expected  average  annual 
number  of  RMA  recipients  would  be 
multiplied  by  the  expected  RMA  per 
recipients  cost  to  derive  estimated  RMA 
costs. 

5.  State  administrative  costs  for  the 
projected  fiscal  year  would  be  based  on 
anticipated  changes  in  program 
participation  (numbers  of  recipients) 
and  inflated  by  the  Consumer  Price 
Index  (CPI)  for  all  times  as  estimated  by 
the  Office  of  Management  and  Budget 
(0MB).  Increases  or  decreases  in 
program  participation  fitjm  the  previovis 
fiscal  year  would  result  in 
corresponding  increases  or  decreases  in  \ 
projected  State  administrative  costs. 

6.  The  total  estimated  costs  for  the 
projected  fiscal  year  would  equal  the 
combined  estimated  costs  for  RCA, 
RMA,  and  State  administration  as 
calculated  in  steps  1  through  5. 

ORR  would  notify  States  through  a 
notice  published  in  the  Federal  Register 
if  the  RCA/RMA  eligibility  period 
determined  for  the  fiscal  year  is 
difl'erent  from  the  RCA/RMA  eligibility 
period  in  effect  at  that  time. 

The  following  example,  using 
hypothetical  numbers,  illustrates  how 
the  methodology  would  work: 

1.  Suppose  that  the  refugee 
admissions  ceiling  for  FY  1994  is 
established  at  1,000  and,  based  on 
available  data,  it  is  determined  that  an 
additional  200  persons  eligible  for 
refugee  assistance  are  expected  to  arrive 
resulting  in  a  total  expected  arrival 
population  of  1.200.  Suppose  that  the 
same  number.  1,200,  arrived  in  the 
previous  fiscal  year  (FY  1993).  Based  on 
.an  examination  of  the  refugee  flow  from 
the  previous  year,  suppose  it  is 
determined  that  the  monthly  flow  in  the 


Federal  Rggiater  /  Vol.  58.  No.  139  /  Thursday.  July  22,  1993  /  Proposed  Rules  39183 


projected  fiscal  year  will  be  the  same  as 
in  the  previous  fiscal  year,  with  the 
monthly  arrivals  for  both  years  as 
follows: 


Arrivals 

FY  1994 
8-fnooth 
time-eligi- 
ble popu- 
lation 

MAR93  „ 

107 

APR93  

87 
87 

92 

M.AY93 

JUN93 

JUL93  ....- 

93 

AUG93 

110 
158 

SEP93  

734 

OCT93 

85 

799 

NOV93 

92 

784 

DEC93 .„ 

124 

821 

JAN94 

90 

824 

FEB94  .„ 

95 

827 

MAR94  

107 

841 

APR94 

87 

818 

MAY94 

87 

747 

JUN94  

92 

774 

JUL<94  ■••••»••••••.■••• 

93 

775 

AUG94 

110 

761 

SEP94  

158 

829 

Total  

Average  time-eiigibie 

1.200 

9.600 
800 

Assuming  that  the  RCA/RMA  time- 
eligibility  period  is  8  months,  the  time- 
eligible  population  in  October  would  be 
the  arrivals  in  October,  plus  refugees 
who  arrived  in  the  previous  7  months 
(March-September).  The  time-eligible 
population  in  October  would  be  799 
refugees.  The  time-eligible  population 
for  each  month  in  the  fiscal  year  would 
be  determined  in  the  same  manner  as 
for  October  and  then  averaged  across  all 
months,  for  an  average  of  800  in  this 
example. 

2.  Based  on  an  examination  of  RCA 
and  RMA  participation  rates  in  previous 
fiscal  years,  suppose  it  is  estimated  that 
for  an  8-month  eligibility  period.  35%  of 
the  time-eligible  population  will  receive 
RCA  benefits  and  50%  will  receive 
RMA  benefits.  (The  RMA  participation 
rate  includes  refugees  receiving  both 
RCA  and  RMA  and  refugees  receiving 
RMA  only.)  The  figure  of  800 
determined  in  Step  1  is  then  multiplied 
by  the  RCA  participation  rate  of  35%  for 
a  total  of  280  RCA  recipients  and  by  the 
RMA  participation  rate  of  50%  for  a 
total  of  400  RMA  recipients.  These 
figures  reflect  the  average  annual 
number  of  RCA  and  RMA  recipients. 

3.  If  in  the  previous  year,  the  average 
annual  RCA  cost  per  recipient  was 
$1,000  and  the  average  annual  RMA 
cost  per  recipient  was  $1,500.  we  would 
expect  the  average  RCA  cost  per 
recipient  to  be  $1.0Z0  for  the  projected 
year  (assuming  a  2%  increase  in  per 


capita  AFDC  costs),  while  the  average 
RMA  cost  per  recipient  would  be 
expected  to  be  $1,680  (assuming  a  12% 
increase  in  per  capita  AFDC  Medicaid 
costs). 

4.  Total  RCA  costs  would  equal  the 
number  of  recipients  (280)  multiplied 
by  the  per  recipient  cost  ($1,020). 
equaling  $285,600.  Total  RMA  costs 
would  equal  the  number  of  recipients 
(400)  multiplied  by  the  per  recipient 
cost  ($1,680),  equaling  $672,000. 

5.  Assuming  no  change  in  the  number 
of  RCA/RMA  recipients,  we  would 
assume  that  State  administrative  costs 
will  be  the  same  as  last  year,  adjusted 
for  inflation.  Suppose  that  last  year  the 
administrative  costs  were  $250,000. 
Also  suppose  that  OMB's  CPI  rate  is  4%. 
Therefore,  we  would  expect 
administrative  costs  to  equal  $250,000 
times  1.04.  totalling  $260,000. 

6.  Total  costs  would  equal  the  sura  of 
$285,600  for  RCA.  $672,000  for  RMA, 
and  $260,000  for  administrative  costs, 
equaling  $1,217,600. 

Suppose  the  appropriation  level  for 
TAMS  is  $1,955,000,  the  anticipated 
costs  of  the  unaccompanied  minors 
program  are  $290,000.  and  the  costs  of 
the  matching  grant  program  are 
expected  to  be  $390,000.  Therefore, 
appropriated  funds  available  for  RCA. 
I^iA,  and  State  administrative  costs 
would  equal  $1,275,000.  after  the  costs 
of  the  unaccompanied  minors  program 
and  the  matching  grant  program  are 
deducted  fi-om  the  amount  available  for 
TAMS  under  the  appropriation. 
Suppose,  using  the  methodology 
described  above,  the  cost  of  a  9-month 
RCA/RMA  eligibility  period  was 
estimated  to  bna  $1,290,000.  thus 
exceeding  the  level  of  available 
appropriated  funds  for  RCA,  RMA,  and 
State  administrative  costs.  Based  on 
these  estimates,  the  Director  would 
determine  that  an  8-month  time- 
eligibility  period  would  provide  the 
most  number  of  months  of  benefits 
without  incurring  a  shortfall  in  funds 
for  the  fiscal  year. 

Consistent  with  the  preceding  actions, 
45  CFR  400.2.  400.60(b).  400.100(b).  and 
subpart  J  are  being  amended. 

Regulatory  Procedura 

Regulatory  Impact  Analysis 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
affect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects.  The  Department  has 
determined  that  these  rules  are  not 
major  rules  within  the  Executive  Qrder 
because  they  will  not  have  an  annual 


effect  on  the  economy  of  $100  million 
or  more;  nor  will  they  result  in  «  major 
increase  in  costs  or  prices  for 
consumers,  any  industries,  any 
governmental  agencies,  or  any 
geographic  region;  and.  they  will  not 
have  an  adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign/based  enterprises 
in  domestic  or  import  markets. 

This  proposed  rule  would  establish  a 
more  efficient  and  timely  procedure  for 
notifying  States  whenever  changes  in 
the  eligibility  period  for  refugee  cash 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA)  are  necessary  to 
contain  refugee  cash  and  medical 
assistance  costs  within  the  operating 
fiscal  year  appropriation  level. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperworii 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection- 
of-information  requirements. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act,  8  U.S.C  1522(a)(9), 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

(Catalogue  of  Federal  Domestic  Programs: 
93.566,  Refugee  and  Entrant  Assistance — 
State-Administered  Programs) 

List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs. 
Health  care.  Public  assistance  programs. 
Refugees,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  9, 1993. 

Laurence  ].  Love, 

Acting  Assistant  Secretory  for  Children  and 
Families. 

Approved:  July  1, 1993. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  reasons  set  forth  in  the  preamble, 
45  CFR  part  400  is  proposed  to  be 
amended  as  follows: 


\ 
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PART400-REniGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Anthoriiy:  Soc  412(a)(9].  Immigration  and 
NationaUty  Act  (8  U.S.a  lS22(aX9)). 

f400J    [Aimndad] 

2.  Section  400.2  is  amended  by 
amending  the  definition  of  "Refugee 
cash  assistance"  by  removing  the  words 
"and  who  have  resided  in  the  United 
States  for  less  than  a  12-month  period 
(except  during  Federal  FY  1993,  less 
than  an  8-month  period)  from  their 
initial  entry  Into  fiie  country"  after  the 
word  "SSI",  by  amending  the  deHnition 
of  "Refugee  medical  assistance"  by 
removing  the  words  "and  who  have 
resided  in  the  United  States  for  less  than 
a  12-month  period  (except  during 
Federal  FY  1993,  less  than  an  8-month 
period)  from  their  initial  entry  into  the 
country"  after  the  words  "Medicaid 
program",  and  by  amending  the 
definition  of 'Time-eligibility"  by 
removing  the  "(a)"  after  $$  400.203  and 
400.204. 

i40a60   [Amended]  I 

3.  Section  400.60(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1993, 
8-month  period]  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  to  be  determined  by  the  Director 
in  accordance  with  §  400.211". 

§400.100    [Amended] 

4.  Section  400.100(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1993, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211". 

1400.203    [Amended] 

5.  Section  400.203(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1993, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 
adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §  400.211". 

1400204    (Amended] 

6.  Section  400.204(b)  is  amended  by 
removing  the  words  "the  12-month 
period  (except  during  Federal  FY  1993, 
8-month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States"  after  the  word  "during"  and 


adding  in  their  place  the  words  "a 
period  of  time  to  be  determined  by  the 
Director  in  accordance  with  §400.211". 

1400.209    [Amended] 

7.  Section  400.209(b)  is  amended  by     . 
removing  the  words  "12  months  (except 
during  Federal  FY  1993.  8  months)" 
after  the  word  "than"  and  adding  in 
their  place  the  words  "a  period  of  time 

to  be  determined  by  the  Director  in 
accordance  with  §400.211". 

8.  Subpart )  is  amended  by  adding  a 
new  §  400.211,  that  reads  as  follows: 

1400211    Methodotogylobeueedto 
determine  time^lgibility  of  refugeea. 

(a)  The  time-eligibility  period  for 
refugee  cash  assistance  and  refugee 
medical  assistance  will  be  determined 
by  the  Director  each  year,  based  on 
appropriated  funds  available  for  the 
fiscal  year.  The  Director  will  make  a 
determination  of  the  eligibility  period 
each  year  as  soon  as  possible  after  funds 
are  appropriated  for  the  refugee 
program,  and  also  at  subsequent  points 
during  the  fiscal  year,  as  needed,  based 
on  updated  information  on  refugee 
flows  and  State  reports  on  receipt  of 
assistance  and  expenditures.  The 
method  to  be  used  to  determine  the 
RCA/RMA  eligibility  period  will 
include  the  following  steps  and  will  be 
applied  to  various  RCA/RMA  time- 
eligibility  periods  in  order  to  determine 
the  time-eligibility  period  which  will 
provide  the  most  number  of  months 
without  incurring  a  shortfall  in  funds 
for  the  fiscal  year. 

(1)  The  time-eligible  population  for 
the  projected  fiscal  year  will  be 
estimated  on  the  basis  of  the  refugee 
admissions  ceiling  established  by  the 
President  for  that  fiscal  year  and  the 
anticipated  arrival  of  other  persons 
eligible  for  refugee  assistance,  to  the 
extent  that  data  on  these  persons  are 
available.  The  anticipated  pattern  of 
refugee  flow  for  the  projected  fiscal  year 
will  be  estimated  based  on  the  best 
available  historical  and  current  refugee 
flow  information  that  will  most 
acciuately  forecast  the  refugee  flow  for 
the  projected  fiscal  year.  These  arrival 
figures  will  then  be  used  to  determine 
the  time-eligible  population  for  a  given 
duration  of  RCA/RMA  benefits. 

(2)  The  average  annual  number  of 
RCA  and  RMA  recipients  will  be 
determined  by  multiplying  the 
estimated  time-eligible  population 
established  in  paragraph  (a)(1)  of  this 
section  by  the  estimated  RCA  and  RMA 
participation  rates.  The  RMA 
participation  rate  will  take  into  account 
both  RCA  recipients,  who  are  also 
eligible  for  RMA,  and  RMA-only 
recipients.  Recipient  data  fiom  quarterly 


performance  reports  submitted  by  States 
in  previous  fiscal  years  will  be  used  to 
determine  the  appropriate  participation 
rates  for  various  RCA/RMA  time- 
eligibility  periods. 

P)  The  average  annual  per  recipient 
cost  for  RCA  and  RMA  will  be  estimated 
separately,  based  on  estimated  per 
recipient  costs  for  the  most  recent  fiscal 
year  and  inflated  for  the  projected  fiscal 
year  using  projected  increases  in  per 
capita  AFDC  cash  assistance  costs  for 
RCA  and  per  capita  AFDC  Medicaid 
costs  for  RMA. 

(4)  The  expected  average  annual 
number  of  RCA  recipients  will  be 
muhiplied  by  the  expected  RCA  per 
recipient  cost  to  derive  estimated  RCA 
costs.  The  expected  average  annual 
number  of  RMA  recipients  will  be 
multiplied  by  the  expected  RMA  f)er 
recipient  cost  to  derive  estimated  RMA 
costs. 

(5)  State  administrative  costs  for  the 
projected  fiscal  year  will  be  based  on 
changes  in  program  participation 
(numbers  of  recipients)  and  inflated  by 
the  Consumer  Price  Index  (CPI)  for  all 
items  as  estimated  by  the  Office  of 
Management  and  Budget  (0MB). 
Increases  or  decreases  in  program 
participation  in  the  previous  fiscal  year 
will  result  in  corresponding  increases  or 
decreases  in  projected  State 
administrative  costs. 

(6)  The  total  estimated  costs  for  the 
projected  fiscal  year  wrill  equal  the 
combined  estimated  costs  for  RCA, 
RMA,  and  State  administration  as 
calculated  in  paragraphs  (a)(1)  through 
(5)  of  this  section. 

(b)  If,  as  the  Director  determines,  the 
period  of  eligibility  needs  to  be  changed 
from  the  eligibility  period  in  effect  at 
the  time,  the  Director  will  publish  a 
final  notice  in  the  Federal  Register, 
announcing  the  new  period  of  eligibility 
for  refugee  cash  assistance  and  refugee 
medical  assistance  and  the  effective  date 
for  implementing  the  new  eligibility 
period.  States  will  be  given  a  minimum 
of  30  days'  notice  before  the  effective 
date,  or,  if  circumstances  permit,  a 
longer  period  of  notice. 

(FR  Doc.  93-17353  Filed  7-19-93;  3«2  pm) 
BILUNC  CODE  41S4-01-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  9»-207;  DA  93-417] 

Cable  Talavialon  Sarvlca;  Uat  of  Major 
Television  Markets 

agency:  Federal  Communications 
Commission. 
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ACnON:  Proposed  rule. 


SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  Bled  by  Fouce  Amusement 
Enterprises,  Inc.  ("Fouce"),  to  amend 
the  Commission's  Rules  to  change  the 
designation  of  the  Los  Angeles-San 
Bemardino-Corona-Fontana,  California 
television  market  to  include  the 
commimity  of  Riverside,  California. 
This  action  is  taken  to  test  the  proposal 
for  market  hyphenation  throu^  the 
record  established  based  on  comments 
filed  by  interested  parties. 
DATES:  Comments  are  due  on  or  before 
August  18, 1993,  and  reply  comments 
are  due  on  or  before  September  2, 1993. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-207,  adopted  July  2, 1993,  and 
released  July  15, 1993.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW.,  Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  Fouce 
Amusement  Enterprises,  Inc.,  licensee 
KRCA{TV).  Riverside.  California, 
proposed  to  amend  §  76.51  of  the  Rules 
to  change  the  designation  of  the  Los 
Angeles-San  Bemardino-Corona- 
Fontana,  California  television  market  to 
include  the  community  of  Riverside, 
California. 

2.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties. 
Therefore,  comment  is  requested  on  this 
proposal  to  amend  §  76.51  of  the 
Commission's  Rules  by  adding 
Riverside  to  the  Los  Angeles-San 
Bernardino-Corona-Fontana,  California 
market  designation. 

Initial  Regulatory  Flexibility  Anal3rsi8 

3.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 


not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  f^ 
television  licensees  and  permittees  will 
be  affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  section 
601  et  seq.  (1981). 

Ex  Parte 

4.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  CFR  1.1202. 1.1203  and 
1.1206(a). 

Conunent  Dates 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  August 
18, 1993,  and  reply  comments  on  or 
before  September  2, 1993.  All  relevant 
and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Commimications  Commission,  1919  M 
Street,  NW.,  Washington.  DC  20554. 

6.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  §  0.283  of  the 
Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief.  Mass  Media  Bureau. 

[PR  Doc.  93-17339  Filed  7-21-93:  8:45  am] 
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47  CFR  Pert  76 

[MM  Docket  No.  99-212;  DA  »»-t24) 

Cable  Teievielon  Service;  Ust  of  Ma)or 
Television  Merfcete 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  filed  by  Group  H  Broadcasting 
Corporation  ("Group  H"),  to  amend  the 
Commission's  Rules  to  change  the 
designation  of  the  Raleigh-Durham. 
North  Carolina  television  maii^et  to 
include  the  commimity  of  Goldsboro, 
North  Carolina.  This  action  is  talcen  to 
test  the  proposal  for  market 
hyphenation  through  the  record 
established  based  on  comments  filed  by 
interested  parties. 

DATES:  Comments  are  due  on  or  before 
August  23. 1993.  and  reply  comments 
are  due  on  or  before  September  7, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Alan  E.  Aronowitz,  Mass  Medis  Bureeu. 
PoUcy  and  Rules  Division.  (202)  632- 
7792. 
SUPPt^MENTARY  MF0RMAT10N:  This  iS  S 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-212.  adopted  July  8. 1993.  and 
released  July  15, 1993.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW. 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street. 
NW,  Washington.  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  Group 
H  Broadcasting  Corporation,  licensee  of 
WYED(TV),  Goldsboro,  North  Carolina, 
proposed  to  amend  $  76.51  of  the  Rules 
to  change  the  designation  of  the  Raleigh- 
Durham,  North  Carolina  television 
market  to  include  the  community  of 
Goldsboro,  North  Carolina. 

2.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties. 
Therefore,  comment  is  requested  on  this 
proposal  to  amend  §  76.51  of  the 
Commission's  Rules  by  adding 


39186 


Federal  Register  /  Vol.  58.  No.  139  /  Thursday.  July  22,  1993  /  Proposed  Rules 


Goldsboro,  North  Carolina  to  the 
Raleigh-Durham.  North  Carolina  market 
designation. 

Initial  Regulatory  Flexibility  Analyaia 

3.  The  Commission  certifies  that  the 
Regulatory  FlexibiUty  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
television  licensees  and  permittees  will 
be  affected  by  the  proposed  rule 
amendment.  The  Secretar>'  shall  send  a 
copy  of  the  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354,  94  Stat.  1164.  5  U.S.C  601 
et  seq.  (1981). 

Ex  Parte  j 

4.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  GFR  1.1202, 1.1203  end 
1.1206(a). 

Comment  Datee 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  August 
23, 1993,  and  reply  comments  on  or 
before  Septembw  7, 1993.  All  relevant 
and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  fMrtidpants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20054.  Comments  and 
reply  comments  will  be  available  for 

eubuc  inspection  during  regular 
usiness  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Commimications  Commission,  1919  M 
Street,  NW..  Washington.  DC  20554. 

6.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Biueau.  pursuant 
to  authority  delegated  by  §  0.283  of  the 
Commission's  Rules. 


List  ofSubiecU  in  47  CFR  Fart  ?• 

Cable  television. 
Federal  Comniunications  Conunission. 
Roy  J.  Stewart, 
Chief,  Mass  Media  Bureau. 
[PR  Doc.  93-17338  Filed  7-21-93;  8:45  am) 

MLLMMi  COOC  (TIl-OI-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  669 

[Ooclwt  No.  930773-3173;  LO.  062893B] 

RirM)64»-AE53 

Reef  Fish  Fishery  of  Puerto  Rico  and 
the  U.S.  Virgin  islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed  * 
rule  to  implement  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
Shallow- Water  Reef  Fish  Fishery  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
(FMP).  Amendment  2  and  this  proposed 
rule  would  incorporate  the  major 
species  of  the  deep-water  reef  fish 
fishery  and  the  marine  aquarium  finfish 
fishery  into  the  reef  fish  management 
unit;  retitle  the  FMP  to  encompass  the 
revised  management  unit;  restrict  the 
collection  of  marine  aquarium  fishes  to 
hand-held  dip  nets  and  slurp  guns; 
prohibit  the  harvest/possession/sale  of 
certain  species  used  in  the  marine 
aquarium  trade;  remove  a  requirement 
that  the  two  escape  panels  required  for 
each  fish  trap  be  located  on  opposite 
sides  of  the  trap:  prohibit  the  harvest  or 
possession  of  jewfish;  close  two 
additional  red  hind  spawning 
aggregation  areas  hom  December 
through  February;  and  close  a  spawning 
aggregation  area  for  mutton  snapper 
fivm  March  through  June  of  each  year. 
This  proposed  rule  is  intended  to 
protect  and  conserve  the  highly 
exploited  reef  fish  resources  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 
DATES:  Written  comments  must  be 
received  on  or  before  September  2, 
1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  William  R. 
Turner.  Southeast  Regional  Office. 
NMFS.  9450  Koger  Boulevard.  St. 
Petersburgh,  FL  33702. 

Requests  for  copies  of  Amendment  2. 
which  contains  a  draft  regulatory  impact 
review/initial  regulatory  flexibility 
analysis/final  supplemental 


environmental  impact  statement,  should 
be  sent  to  the  Caribbean  Fishery 
Management  Council,  268  Ave  Munoz 
Rivera,  Suite  1108,  San  Juan,  PR  009'' R- 
2577. 

FOR  FURTHER  WFORMATION  CONTACT: 
Miquel  A.  Rolon.  809-753-6910  or 
William  R.  Turner,  813-893-3161. 
SUPPLEMENTARY  itFORMATION:  The 
shallow-water  reef  fish  fishery  is 
managed  under  the  FMP  prepared  by 
the  Qj'ibbean  Fishery  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  669,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Amendment  2  addresses  continuing 
and  growing  concerns  by  the  Council 
over  scarce  resources,  the  need  to 
protect  important  species  when  they 
aggregate  for  spawning,  and  the  need  to 
extend  protection  to  other  reef- 
associated  species  not  presently  in  the 
management  unit. 

The  basic  objectives  of  the  FMP 
would  be  unchanged  by  Amendment  2. 
However,  Amendment  2  extends  these 
objectives  to  deep  water  reef  fishes  and 
marine  aquarium  fishes  so  that  the 
added  species  will  be  maintained  at 
levels  that  sustain  recruitment  adequate 
to  replenish  the  populations. 
Amendment  2  requests  the  local 
governments  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  to  institute  permitting 
and  mandatory  reporting  requirements 
for  fishing  in  both  state  and  Federal 
waters  so  that  data  on  catch/efl'ort 
relationships  of  sp>ecie8  in  the 
management  unit  may  be  obtained. 
These  data  would  be  used  to  assess 
stocks,  monitor  population  trends,  and 
to  restore  and  maintain  stocks  at 
optimum  levels.  Permits  also  would 
provide  a  sampUng  universe  in  the 
event  that  some  type  of  limited  access 
program  is  considered  for  the  future. 
Amendment  2  also  recommends 
establishing  coral  reef  reserves  and 
prohibiting  the  introduction  of  exotic 
species. 

Expansion  of  the  Management  Unit 

Of  some  350  species  of  shallow-water 
reef  fish  in  the  Caribbean,  about  180  are 
landed  throughout  the  region  and 
collectively  comprise  the  most 
important  fishery  in  the  islands.  The 
management  tmit  currently  includes  the 
64  most  commonly  landed  species  that 
dominate  the  catch  from  the  shoreline  to 
the  edge  of  the  insular  platform.  At 
greater  depths  beyond  the  edge  of  the 
platform,  another  fishery  occurs— the 
deep-water  reef  fish  fishery. 

Initially,  the  Council  anticipated 
developing  a  separate  FMP  for  deep- 
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water  reef  fish  species;  however,  the 

Council  decided  that  it  would  be  more 
practicable  and  economical  to  establish 
a  single  management  unit  for  all  reef 
fish.  Distribution  of  some  of  the  deep- 
water  reef  firiies  overlaps  shallow-water 
reef  fish  distributions,  although  the 
deep-water  species  are  more  abundant 
as  adults  in  deeper  waters.  Restrictive 
measures  are  not  envisioned  initially  for 
deep-water  species  due  to  lack  of  data 
on  me  statiis  of  their  populations; 
however,  including  them  in  the 
management  unit  permits  regulatory 
action  if  necessary. 

A  large  number  of  )uvenile  reef  fishes 
and  other  small  reef-associated  species 
are  taken  by  the  marine  aquarium 
industry.  A  decline  in  abimdance  has 
been  noted  for  some  of  the  more 
desirable  species  in  certain  localities. 
The  ecological  effiects  of  their  removal 
are  unknown,  end  some  of  the  most 
widely  used  collecting  methods  employ 
chemicals  that  damage  the  reef  habitat 
and  inflict  mortality  upon  associated 
fishes  and  invertebrates.  Expanding  the 
management  unit  to  include  marine 
aquariimi  species  would  obviate  the 
need  for  a  separate  FMP  and  provide  a 
mechanism  to  initially  manage  this 
select  group  of  fishes  under  the  existing 
drug  and  chemical  harvest  prohibition 
of  the  reef  fish  regulations.  Harvest  of 
certain  spedes  could  be  regulated  or 
prohibited  as  necessary. 

Including  additional  species  in  the 
reef  fish  fishery  reqxiires  changing  the 
title  of  the  FMP,  expanding  the 
management  unit,  and  updating  the 
FMP  to  describe  the  fisheries 
incorporated.  A  discussion  of  the 
significance  of  the  reef  fish  habitat  to 
reef  fish  species  and  the  effects  of 
changes  in  that  habitat  on  the  fisheries 
was  included  in  Amendment  1  to  the 
FMP.  Marine  aquarium  invertebrate 
species  are  included  in  the  coral  fishdry 
management  plan,  currently  being 
developed,  which  contains  further 
discussion  of  the  significance  of  the 
coral  reef  habitat  and  the  eHects  of 
changes  in  that  habitat. 

Allowable  Gear  in  the  Marine 
Aquarinm  Fishery 

Under  Amendment  2,  only  hand-held 
dip  nets  and  slurp  guns  could  be  used 
to  harvest  marine  aquarium  fishes. 
Other  gears  currently  or  traditionally 
used  for  collecting  marine  aquarium 
fishes  havQ  been  shown  to  damage 
either  the  resource,  its  habitat,  or  both. 
Perhaps  the  most  prevalent  method  of 
collection  is  by  the  use  of  chemical 
substances,  the  most  common  of  which 
is  quinaldine.  Although  the  long-  and 
short-term  effects  on  reefs  and 
associated  organisms  of  using 


quinaldine  to  stun  fish  are  inconclusive, 
many  dealers  are  reluctant  to  purchase 
fish  taken  by  this  method  because 
mortality  rates  appear  higher  than  with 
those  collected  by  other  methods.  The 
use  of  other  chemical  agents,  such  as 
bleach,  formalin,  and  gasoline  for 
collecting  marine  aquarium  fishes,  has 
been  reported  from  various  areas. 
Amendment  2  and  this  proposed  rule 
would  prohibit  all  of  them  oecause  of 
their  toxic  effects  on  marine  organisms, 
including  corals.  The  use  of  chemical 
substances  and  explosives  is  currently 
prohibited  in  the  snallow-water  reef  fish 
fishery. 

Cast  nets  (drop  nets),  barrier  nets  (gill 
nets),  and  specialized  small  mesh  fish 
traps  are  other  gears  traditionally  used 
to  harvest  marine  aquarium  fishes. 
These  gears  all  have  a  potential  for 
damaging  reefs  or  reef  resources.  Small 
mesh  fish  traps  are  already  prohibited 
under  existing  minimum  mesh-size 
regulations. 

To  distinguish  between  fish  in  the 
aquarium  trade  and  food  fish,  the 
proposed  rule  would  define  a  marine 
aquarium  fish  as  any  fish  in  the  reef  fish 
fishery  that  is  smaller  than  5.5  inches 
(14.0  cm),  total  length.  This  length 
approximates  the  largest  size  of  fish 
believed  to  be  harvested  customarily  for 
the  marine  aquarium  trade.  Establishing 
a  larger  size  limit  fbr  marine  aquarium 
fish  would  adversely  affect  the  harvest 
of  reef  fish  as  food  fish. 

Limitations  on  Certain  Species  of 
Marine  Aquarium  Fish 

The  status  of  many  species  of  marine 
aquarium  fishes  has  not  been 
determined,  but  some  are  imcommon 
while  others  are  heavily  exploited 
without  restriction.  All  marine 
aquarium  fishes  would  benefit  from  the 
gear  restrictions  contained  in 
Amendment  2. 

Because  of  the  intensifying  and 
uncontrolled  harvest  of  marine 
aquarium  fishes  in  Puerto  Rico,  and 
based  on  experiences  elsewhere,  there  is 
a  need  to  regulate  this  fishery.  By 
adding  marine  aquarium  fishes  to  the 
FMP,  the  harvest  and  possession  of  the 
young  of  species  that  presently  are  in  a 
rebuilding  mode  could  be  prohibited 
until  those  resources  have  recovered. 
This  group  currently  includes  red  hind 
and  mutton  snapper. 

Species  that  are  locally  rare  are 
potentially  vulnerable  to  harvest  for  the 
aquarium  trade  because  the  scarcity  and 
the  higher  value  associated  with  rare 
species  often  result  in  greater  effort 
expended  for  their  harvest.  Fish  that 
may  be  considered  rare  or  uncommon  in 
the  management  area  are  the  seahorses 
and  the  swissguard  basslet.  Since  the 


latter  are  collected  mainly  by  chemicals, 
such  as  Quinaldine,  and  harvest  by 
chemicals  would  be  prohibited,  no 
additional  protection  for  swissguard 
basslet  would  be  required. 

Some  species  are  considered  unsuited 
for  the  aquarium  trade  because  they  do 
not  survive  well  in  captivity.  A  number 
of  butterfly  fishes  do  not  feed  well  in 
captivity  and  consequently  experience 
high  mortality.  Permitting  harvest  of 
these  species  fbr  the  aquarium  trade 
would  constitute  inefficient  and 
wasteful  use  of  these  resources. 

Accordingly,  restrictions  on  the 
harvest/ sale  of  the  following  species  are 
proposed:  Seahorses;  red  hind;  mutton 
snapper;  foureye  butterflyfish;  banded 
butterflyfish;  and  longsnout 
butterflyfish.  Since  there  is  no  known 
use  of  seahorses  and  butterflyfishes  as 
food  fish,  this  rule  proposes  a  total 
prohibition  on  their  harvest  or 
possession.  Since  red  hind  and  mutton 
snapper,  as  adults,  are  commonly 
harvested  as  food  fish,  this  rule 
proposes  that  their  use  in  the  marine 
aquarium  trade  by  prohibited,  that  is, 
they  may  not  be  sold,  traded,  purchased, 
or  bartered  alive. 

Protecting  Jewfish 

A  pronounced  dicline  in  the 
abundance  of  jewfish  has  been  noted 
throughout  the  management  area  and 
may  extend  throughout  the  Caribbean 
Basin,  Similar  declines  in  the  Gulf  of 
Mexico  and  off  the  southern  Atlantic 
states  led  to  a  total  prohibition  on 
jewfish  harvest  in  those  areas.  The 
Council  believes  that  jewfish  should  be 
protected  throughout  its  range.  The 
species  appears  to  be  scarce  wherever  it 
occurs  and  has  unique  biological 
characteristics  that  make  it  highly 
susceptible  to  overfishing.  The  U.S. 
Virgin  Islands  Government  has  listed 
jewfish  as  a  protected  species  and 
prohibits  its  take  in  Territorial  waters. 
Accordingly,  Amendment  2  contains  a 
prohibition  on  all  harvest  of  jewfish  in 
theEEZ. 

Red  Hind  Spawning  Areas 

Following  collapse  of  the  Nassau 
grouper  resource,  red  hind  became  an 
important  species  in  the  fishery; 
however,  the  Council's  Stock 
Assessment  Group  concluded  that 
statistics  show  a  decrease  in  the  number 
of  young  fish  in  the  population. 
Whenever  possible,  the  Coxuicil  relies 
upon  closing  aggregation  sites  during 
spawning  seasons  to  enhance 
reproductive  capacity.  Most  species  that 
aggregate  during  the  spawning  season 
are  highly  vulnerable  to  capture  at  that 
time.  Allowing  mature  individuals  the 
opportunity  to  spawn  is  important  to 
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reverse  declines  in  abundance.  Even 
some  fishennen  have  requested  closure 
of  spawning  aggregation  areas  for  red 
hind.  A  spawning  aggregation  area  off 
St.  Thomas  has  been  cl(Med  during  the 
spawning  season  {December-Februar>) 
since  December  1989.  Amendment  2 
would  close  two  additional  red  hind 
spawning  areas. 

Mutton  Snapper  Spawning  Area 

A  mutton  snapper  spawning 
aggregation  area  has  been  identified  in 
the  EEZ  off  the  southwest  coast  of  St. 
Croix.  The  U.S.  Virgin  Islands.  Division 
of  Fish  and  Wildlife,  has  recommended 
that  the  area  be  closed  to  all  fishing 
from  March  through  June  of  each  year 
to  protect  the  species.  Accordingly,  such 
a  provision  is  included  in  Amendment 
2.  The  aggregation  area  is  located 
between  2.1  and  3.2  nautical  miles 
southwest  of  Long  Point  in  10  to  27 
fathoms  (18.3  to  49.4  m)  of  water. 
Commercial  landings  indicate  that 
mutton  snapper  have  been  fished  to  the 
extent  that  production  from  the 
aggregation  is  declining  and  average 
individual  weights  have  decreased. 

Mutton  snapper  appear  to  be 
especially  vulnerable  to  harvest  when 
aggregated  for  spawning.  This  has 
prompted  the  curtailment  of  fishing 
activity  during  the  spawning  season  in 
waters  under  the  jurisdiction  of  the 
South  Atlantic  Fishery  Management 
Council  and  similar  action  soon  will  be 
contemplated  by  the  Gulf  of  Mexico 
Fishery  Management  Council.  To  allow 
spawning  populations  to  be 
overexploited  during  periods  of  unusual 
vulnerability  is  not  a  biologically  sound 
practice.  Accordingly.  Amendment  2 
would  close  the  identified  mutton 
snapper  spawning  area. 

Fish  Trap  Specifications 

The  current  regulations  require  that 
bare-wire  fish  traps  with  hexagonal 
mesh  openings  have  a  minimum  mesh 
size  of  1.5  indies  (3.8  cm)  in  the 
smallest  dimension,  and  that  fish  traps 
with  other  than  hexagonal  mesh 
openings,  regardless  of  the  material, 
have  a  minimum  mesh  size  of  2.0  inches 
(5.1  cm)  in  the  smallest  dimension. 
Through  September  13, 1993,  fish  traps 
with  rectangular  mesh  openings  may 
have  a  minimum  mesh  size  of  1.5  inches 
(3.8  cm).  Amendment  2  confirms  the 
Council's  previous  decision  to  end,  on 
September  14, 1993,  this  exemption 
from  the  2.0  (5.1  cm)  minimum  mesh 
requirement  for  fish  traps  with 
rectangular  mesh  openings. 

Fishennen  reported  that  locating  the 
escape  panels  on  opposite  sides  of  a 
trap,  as  presently  required,  can  cause 
premature  release  of  the  catch  frtim  the 


weight  of  fish  on  the  panel  opposite  the 
bridle  during  trap  retrieval.  Locating  the 
escape  openings  on  adjacent  sides  of  a 
trap  eliminates  this  problem. 
Amendment  2  would  eliminate  the 
requirement  that  the  degradable  escape 
panels  be  located  on  opposite  sides  of 
a  trap. 

Some  fishermen  have  contended  that 
the  requirement  to  use  jute  twine  of  Vm- 
inch  (.3-cm)  or  less  in  diameter  as  the 
degradable  fastenings  for  the  panels  on 
the  escape  openings  is  overly 
burdensome  because  of  the  amount  of 
time  required  to  retie  the  fastenings 
each  time  a  trap  is  hauled.  Amendment 
2  would  have  allowed,  as  an  ahemative 
to  jute  twine  of  %-inch  (.3-cm)  or  less 
in  diameter,  the  use  of  18-gauge 
ungalvanized  wire  fasteners  on  traps 
without  zinc  anodes.  Based  on  a 
preliminary  review  of  Amendment  2. 
the  Secretary  of  Commerce  (Secretary) 
disapproved  this  provision  of 
Amendment  2  because  it  was 
determined  to  be  inconsistent  with 
national  standard  1  requiring  fishery 
management  plans  and  amendments  to 
prevent  overfishing  end  with  national 
standard  2  requiring  measures  to  be 
based  on  the  best  available  scientific 
information.  The  use  of  such  wire 
fasteners  has  not  been  scientifically 
tested  to  determine  if  their  degradation 
time  would  prevent  overfishing. 

Additional  information  on  the 
measures  in  this  proposed  rule  and  on 
the  preliminarily  disapproved  measure 
is  contained  in  Amendment  2,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  June  30, 1993 
(58  FR  34982). 

Classification 

Section  304(a)(l](D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  an 
FMP  amendment  and  regulations.  At 
this  time,  the  Secretary  has  not 
determined  that  the  measures  in 
Amendment  2  that  this  proposed  rule 
would  implement  are  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law.  As  discussed  above,  the 
Secretary  has  disapproved  the  provision 
in  Amendment  2  that  would  authorize 
the  use  of  18-gauge  ungalvanized  wire 
as  fasteners  of  escape  panels  on  fish 
traps  because  of  insufficient  scientific 
justification.  Accordingly,  such 
authorized  use  is  not  contained  in  this 
proposed  rule.  The  Secretary,  in  making 
final  determinations,  will  taJce  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 


8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director,  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the  procedure 
of  that  order. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  initially 
determined  that  this  proposed  rule  is 
not  a  "major  rule"  requiring  the 
preparation  of  a  regulatory  impact 
analysis  under  E.O.  12291.  This 
proposed  rule,  if  adopted,  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Council  prepared  a  regulatory 
impact  review  (RIR),  which  concludes 
this  rule  would  have  national  net 
economic  benefits,  summarized  as 
follows.  Expanding  the  management 
unit  to  include  deep-water  reef  and 
marine  aquarium  fishes  would  increase 
administrative  costs  of  the  FMP  but 
would  be  cost-effective  when  compared 
to  the  costs  of  developing  separate  FMPs 
for  the  same  species.  For  the  measures 
that  regulate  gear  use,  the  aggregate 
outcome  would  be  positive  because 
increased  biological  yields  would 
eventually  translate  into  positive 
economic  changes.  The  prohibition  on 
har\'est  of  jewfish  would  have  long-term 
economic  benefits  because  the 
abundance  of  jewfish  is  currently  so  low 
the  resource  produces  extremely  small 
values.  The  prohibition  on  harvest  of 
certain  aquarium  fishes  would  have 
long-term  economic  benefits  because  the 
prohibited  species  are  either  not  well 
suited  to  the  aquarium  trade  or  have 
greater  value  either  as  food  fish  or  by 
maintaining  the  diversity'  of  the  marine 
ecosystem.  Spawning  area  closures 
would  have  beneficial  impacts  via 
maintenance  of  economically  viable 
levels  of  biomass  for  harvest  on  a 
continuing  basis.  Realization  of  the 
projected  benefits  would  depend 
heavily  on  adequate  compliance  with 
the  rules  and  on  the  cooperation  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
This  cooperation  would  need  to  include 
the  adoption  of  compatible  regulations, 
assistance  with  education  and  law 
enforcement,  and  implementation  of 
suitable  permit  and  data  collection 
systems.  The  benefits  gained  by  the  rule 
would  be  of  a  temporary  nature  because 
the  fishery  operates  under  an  open 
access  management  regime.  Under  this 
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style  of  management,  increased  beneRts 
inevitably  lead  to  increased  effort  and 
the  benefits  are  eventually  eroded.  This 
occurs  because  of  the  increased  costs 
implied  by  an  expanding  amount  of 
eflort  expended  in  the  taking  of  a 
maximum  biological  yield  that  is 
essentially  fixed  in  the  long  term.  A 
copy  of  the  RIR  is  available  (see 
ADDRESSES). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (RFA)  as 
part  of  the  RIR,  which  concludes  that 
this  proposed  rule,  if  adopted,  would 
have  significant  effects  on  small  entities. 
Almost  all  the  1,500  to  2,000  small 
business  entities  dependent  upon  the 
finery  resources  governed  by  the  FMP 
would  be  impacted  by  the  actions 
contemplated  by  Amendment  2. 
Further,  it  was  concluded  that  the 
aggregate  impact  on  gross  revenues 
would  exceed  5  p>ercent.  A  copy  of  the 
-initial  RFA  is  available  (see  ADDRESSES). 

The  Council  prepared  a  draft 
supplemental  environmental  impact 
statement  for  Amendment  2.  A  notice  of 
availability  was  published  on  December 
11.  1992  (57  FR  58805).  A  final 
supplemental  environmental  impact 
statement  was  prepared  by  the  Council 
for  Amendment  2  and  will  be  filed  for 
public  review  with  the  Environmental 
Protection  Agency  on  or  before  August 
20, 1993,  to  begin  a  30-day  public 
review  period. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands.  This 
determination  has  been  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  does  not  contain 
a  coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  ofSubfects  in  50  CFR  Part  669 

Fisheries.  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  )uly  16. 1993. 
Sunoel  W.  McKeen, 
Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  669  is  proposed 
to  be  amended  as  follows: 


PART  6G9--REEF  PISH  FISHERY  OF 
PUERTO  RICO  AND  THE  U.S.  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  The  title  for  part  669  is  revised  to 
,Tead  as  set  forth  above. 

3.  In  §  669.2,  the  definition  for  "Fish 
in  the  shallow-water  reef  fish  fishery  is 
removed  and  a  definition  for  "Fish  in 
the  reef  fish  fishery"  is  added  in  its 
place  to  read  as  follows: 

1666.2    Daflnhiona. 

•        •        •        *        * 

Fish  in  the  reef  fish  fishery  means  any 
of  the  following  species: 

Morays — Muraenidae 

Chain  moray.  Echidna  catenata 
Green  moray,  Gymnothorax  funebris 
Cotdentaii  moray.  Gymnothorax  miliaris 

Snake  eels — Ophichthidae 
Ck>ldspotted  eel.  Myrichthys  ocellatus 

Lizardfishes — Synodontidae 

Sand  diver,  Synodus  intermedius 

Frogpshes — Antennariidae 

Frogfish,  Antennarius  spp. 

Batfishes — Ogcocephalidae 

Batfish.  Ogcocepahalus  spp. 

Squirrel  fishes — Holocentridae 

Squirrelfish,  Holocentrus  adscensionis 
Longspine  squirrelfish,  Holocentrus  rufus 
Blackbar  soldierfish.  Myripristis  jacobus 
Cardinal  soldierfish.  Plectrypops  retrospinis 

Trumpetfishes — Aulostomidae 
Tnunpetfish.  Auhstomus  maculatus 

Pipefishes — Syngnathidae 

Seahorses.  Hippocampus  spp. 
Pipeflshes.  Syngnathus  spp. 

Flying  gurnards — Dactylopteridae 

Flying  gurnard.  Dactylopterus  volitans 

Scorpionfishes — Scorpaenidae 

Sea  basses — Serranidae 

Rock  hind,  Epinephelus  adscensionis 
Gra>-sby,  Epinephelus  cruentatus 
Yeilowedge  grouper,  Epinephelus 

flavolimbatus 
Coney.  Epinephelus  fulvus 
Red  hind,  Epinephelus  guttatus 
Jewfish,  Epinephelus  itajara 
Red  grouper,  Epinephelus  morio 
Misty  grouper,  Epinephelus  mystacinus 
Nassau  grouper,  Epinephelus  striatus 
Butter  hamlet,  Hypoplectrus  unicolor 
Swissguard  basslet,  Liopropoma  rubre 
Yellowfjn  grouper,  Mycteroperca  venenosa 
Tiger  grouper.  Mycteroperca  tigris 
Creole-fish,  Paranthias  furcifer 
Greater  soapfish,  Rypticus  saponaceus 
Orangeback  bass.  Serranus  annularis 
Lantern  bass.  Serranus  baldwini 
Tobaccofish.  Serranus  tabacarius 


Harlequin  bass.  Serranus  tigrinus 
Chalk  bass,  Serranus  tortugarum 

Basslets — Grammatidae 
R(>yal  gramma.  Gramma  loreto 

Bigeyes — Priacanthidae 

Bigpye.  Priacanthus  arenatus 

Classeye  snapper,  Priacanthus  cruentatus 

Cardinalfishes — Apogonidoe 

Fliimefish.  Apogon  maculatus 
Conchfish.  Astrapogen  stellatus 

Tilefishes—Malacanthidae 

Blackiine  tilnflsh,  Caulolatilus  cyanops 
Sand  tilefish,  Malacanthus  plumieri 

Jacks — Carangidae 

Yellow  jack,  Camnx  bartholomaei 

Blue  runner,  Curanx  crysos 

Horse-eye  jack.  Caranx  lotus 

Black  jack.  Cbranx  lugubris 

Bar  jack,  Caranx  ruber 

Cre.'iter  amberjack.  Seriola  dumerili 

Alniaco  jack,  Seriola  rivoliana 

Snappers — Lut/anidae 

Black  snapper,  Apsilus  dentatut 
Queen  snapper.  Etelis  oculatus 
Mutton  snai)per,  lAitjanus  analis 
Schoolmaster,  Lut/anus  apodus 
Blackfin  snapper,  Lutjanus  buccanella 
Gray  snapper,  Lutjanus  griseus 
Dog  <;nppppr.  Lutjanua  jnru 
Mahogany  snapper,  Lutjanus  mahogani 
Lane  snapper.  Lutjanus  synagris 
Silk  snapfKir,  Lutjanus  vivanus 
Yellowtail  snapper,  Ocyurus  chrysurus 
Wenchman,  Pristipomoides  aquilonaris 
Vermilion  snapper,  Rhomboplite$ 
aurorubens 

Crun  ts — Haem  ulidae 

Porkfish,  Anisotremus  virginicut 
Margate,  Haemulon  album 
Tomtate,  Haemulon  aurolineatum 
French  grunt.  Haemulon  flavolineatum 
White  grunt,  Haemulon  plumieri 
Bluestriped  grunt,  Haemulon  sciurus 

Porgies — Sparidae 

Sea  bream,  Archosargus  rhomboidalis 
Jolthead  porgy.  Calamus  bajonado 
Sheepshead  porgy.  Calamus  penna 
Pluma,  Calamus  pennatula 

Drums — Sriaenidae 

High-hat,  Equetus  acuminatus 
Jackknife-fish,  Equetus  lanceolatus 
Spotted  drum,  Equetus  punctatus 

Goatfishes — Mullidae 

Yellow  goatfish.  Mulloidichthys  martinicus 
Spotted  goatfish,  Pseudupeneus  maculatus 

Spadefishes — Ephippidoe 

Atlantic  spadefish,  Chaetodipterus  faber 

Butterflyfishes — Chaetodontidae 
Lungsnout  butterfly  fish,  Chaetodon 

aculeatus 
Foureye  butterflyfish,  Chaetodon  capistratus 
Spotfin  butterflyfish.  Chaetodon  ocellatus 
Banded  butterflyfish,  Chaetodon  striatus 

Angelfishes — Pomacanthidae 
Cherubfish,  Centropyge  argi 
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Queen  angelfish,  HoJacanthus  dHaris 
Rock  beauty.  Hdoconthus  tricolor 
Gray  tagelfiah,  PomoeaaUum  oreiwrtw 
Prench  angetfUb,  PomacaiithttM  pan 

Damselfishes — Pomocentiidoa 

SergMot  major.  Abudtfduf  aoxatiUt 
Blue  chfomis.  Chnam  cfaaM 
Sunshineflsh,  Chromif  iiuofato 
Yelknvtail  rtamaemah.  Mfcnwpodbotfim 

cbiysurus 
Dusky  damselfish.  Ponacuant  fusats 
Beaugregory,  Pomaceatntt  kucotbctus 
Bicolor  dazDselfish,  AHnoomtnit  partite* 
Thraeapot  rtanwaHlth.  Pumacmlmt 

plaidfiwu 

Hawkfishn — CurhHidae 

Radspotted  hawkflsh,  Atabtfctrhiha  piaat 

Wrxum    Labridae 

Spanish  hogfish,  Bodkums  nfut 
Creole  wrasse,  QepUau  parrot 
Yellowchaak  wrasse,  Haiickomtt 

cyanocephduB 
Yellowhead  wrasse,  Halicboem  tamoti 
Qown  wrasse,  Halichotnt  mactuipinita 
Puddingwife,  Halk^tomm  rwiiatuM 
Pearly  razorflsfa,  Haaiplanmatiu  novocula 
Green  razotfisb,  Htwiptsronotut  tpltnatiu 
Hogfidi,  Lachntdaimut  maximus 
Bluehead  wnase,  Thalassoma  bifasciatum 


PaiTotflshes — Scaridoe 

Midnigb  parrotfish,  Scanu  coeimtiaut 
Blue  parottfish.  Scants  ooani7eu* 
Striped  parrotfidi.  Scams  crotoansts 
Rainbow  pamtfisb.  Scams  guacamoia 
Prinoaaa  iwinilflih.  Scants  tamioptuut 
Queen  pairotflsh.  Sconis  vadiia 
Redband  parrotfish,  Sparisoma  muofrenatum 
Redtail  parrotfisb.  Sparisoma  chiysopterum 
Redfin  parrotfisb,  Spari$oma  rubripiniw 
StopligBt  pamdlsb,  SpariBtana  vtride 

Javufishea—OputognallUdoe 

Yellowhaad  Jawfisb,  Ppistognotftus  amifront 
Dusky  )awfish.  OptttogMObus  whMiuad 

Coaibtoath  blennies—Blmniidae 
Redlip  blenny,  Opbioblennhi*  athntiau 

Gobie$—Cobiidoe 

Neon  goby,  Go6iosoina  oceonops 
Rusty  goby,  Priolepis  hipolHi 

SuTgeonflsbes — Acantburidaa 

Ocean  suigeonfisb,  Acantbumt  babkanu 
Doctcrfish.  i^cantftums  cbirurgu 
Blue  tang,  Acantburu$  coeruleua 

Lefteye  flounders — Bothidoe 

Peacock  floundar,  Botbus  butabu 

So/es— So/e/<ftw 

Caribbean  tonguefish,  Sympborvi  amwak 

Leatberfacketg — Balistidae  i 

Scrawled  filafiA,  Alutens  aulptlu 
Queen  triggerfish.  Balittet  vvte/o 
Whitespotted  filefish,  Cantberbinet 

maerocervM 
Ooam  triggarndi,  Gofit/iidannts  tuffkarten 
Black  dufgon.  AMxAtAys  ii%er 
Sargassum  triggerfish,  Xantbtcbthyt  ligent 

Boxfitbe»—CktTociidoe 

Spotted  tiunkfisb,  Lactopbiyt  bicaudalis 


(m)  Make  any  blse  statement,  oral  or 
written,  to  an  authorized  officer 
concsming  the  taking,  catching, 
harvesting,  landing,  sale,  purchase, 
trade,  barter,  posaotsion.  or  transfor  of  a 
reef  fish. 

5.  Subpart  B  of  part  669  is  revised  to 
read  as  follows: 

Subpart 


Hooaycomb  oowfish.  Lactopbryt  pofygoala 
SoBwIed  oowfish,  LoctOfOuys  gaadricomis 
TraakSMh,  Lactopbry$  trigonus 
Smooth  trunkfish,  Lactopbryt  triqueter 

Puffart — Tetroodontidoe 

Sharpnose  pufiiar,  Cont/i^gostar  rasfrato 
Porcupinefish,  Diodon  hyttrix 

4.  SectitMi  669.7  is  revised  to  reed  as 

follows:  . 

S«c 

I8M.7    n  uliaWonB  669.20    Pishing ] 

^.^'!^i°j!?'?^-?^*"5?"     66««    Harvest iSitlons. 
speafied  in  §620.7  of  this  chapter,  it  is      ,^^3    Gear  reatrictloos. 

unlawful  for  any  person  to  do  any  of  the  559. 24    LimitatiaQa  on  sale. 

following;  669.25    Specifically  airtborized  activitiaa. 

(a)  Fish  %vith  a  fish  trap  in  the  EEZ 
without  a  vessel  identification  number  Subpart  I 
and  color  code,  as  specified  in  aasa.20 
§  669.6(a).  !«»-»» 

(b)  Falsify  or  fail  to  display  and  The  fishing  year  for  the  reef  fish 
maintain  vesael  and  gear  identification,  ^^^ry  begins  on  January  1  and  ends  on 
as  specified  in  §  669.6(c),  (d).  and  (e).  December  31. 

(c)  Fish  in  an  area  during  a  seasonal  1689.21    f  sea  anal  arse  oloeuree. 
closure,  as  specified  in  §669.21.  #  >  •»  j  l.  j  _..• 

(d)  Harvertor  possess  a  Nassau  ^  fled  hindj^mj^ng  aggre^otoon 
grouper.  Jewfish,  seahorse,  or  fbureye.  9,T^  ^™™  Deomiber  1  through 

bMdS.orlongsnoutbutterflyfishtaor      ^^^jV^J^  T*'i2[!l!L^''^!^^ 
from  the  EEzTfail  to  releaa^  such  fish     Prohibited  in  the  fo»<wing  three  areas, 
immediately  with  a  minimum  of  harm;       ^^^  is  bounded  by  Jumb  lines 
as  specified  in  §  669.22(a)  and  (b).  fX       ^       ^ 

(e)  Harvest  in  the  EEZ  a  marine  ,  1  i.     .u    **.».«. 
aquarium  fish  by  means  other  than  a  (1)  Soutft  o/St.  TTiomos; 
hand-held  dip  net  or  a  hand-held  slurp 
gim,  as  specified  in  §  669.22(c). 

(f)  Possess  a  yellowtail  snapper  in  or 
from  the  EEZ  that  is  smaller  Uun  the 
minimum  size  limit  or  is  without  its 
head  and  fins  intact;  or  fail  to  release 
immediately  with  a  minimum  of  harm 
an  imdersiaKl  yellowtail  snapper  caught 
in  the  EEZ:  as  specified  in  §  669.22(d).  (2)  West  of  Puerto  Rico: 

(g)  Fish  in  the  EEZ  with  explosives  or 
possess  on  board  a  vessel  in  the  reef  fish 
fishery  any  dynamite  or  similar 
explosive  substance,  as  specified  in 
§66g.23(a)(l). 

(h)  Fish  in  the  EEZ  with  poisons, 
drugs,  other  chemicals,  or  a  poweriiead, 
as  specified  in  §  669.23(a)(2)  and  (a)(3). 

(i)  Use  or  possess  in  the  EEZ  a  fish  ,_»  _„  .    ,  -,  r,«.v. 

trap  that  doesn^nform  to  the  (3)  Bast  0/ St.  Ch>ix. 

requirements  for  mesh  sizes  and  escape 

ginels.  as  specified  in  §  669.23(b)(1)  and 
K2). 

(j)  Tend,  open.  pull,  molest,  or  have 
in  possession  another  person's  fish  trap 
in  the  EEZ,  except  as  specified  in 
§66g.23(b)(3). 

(k)  Sell,  purchase,  trade,  or  barter 
alive,  or  attempt  to  sell,  purchase,  trade, 

or  barter  alive,  a  red  hind  or  mutton  

snapper,  as  specified  in  §  669.24.  tb)  Mutton  snapper  spawning 

(1)  Interfere  with,  obstruct,  delay,  or        aggregation  area.  Prom  Martdi  1  through 
prevent  by  any  means  an  investigatioD.      I^"*®  30.  each  year,  fishing  ia  pn^lHted 
search,  seizure,  or  disposition  of  seized      ^^  ^  following  area  bounded  by  riiumb 
propOTty  in  connactian  with  ^^^  connecting  the  pointa  in  the  cvdw 

enforcement  of  the  Magnuson  Act.  listed: 


Point 

LatNuda 

Longnude 

B IZZZ 

c 

D 

A 

18*13i14. 
18*13.211 
18*11.8>l. 
18*10.71*. 
18*13^14. 

65*06irW. 
64*S0.ffW. 
64*S0jO¥r. 
65*06.ffW. 

Point 

LaMuda 

luingikide 

A 

B 

\^    ■■••••■•■••■•■• 

D .. 

A 

18*11.014. 
18*11.014. 
18*08.014. 
18*08.011. 
18*11.014. 

67*25.6^. 
67*20.4'W. 
67*20.4'W. 
67*25.SVr. 
67*25.S?«. 

Point 

Laiilude 

LongNude 

A 

B 

G      ....MMM 

D ».-.. 

E  

F  

A 

ir  50.214. 
17*50.114. 
ir48.21i 
17*48.614. 
17*48.114. 
ir47.514. 
17*50.214. 

64*27.9^. 
64*26.1^. 
64*25.8Yf. 
64*25.8^. 
84*26.1^*. 
64*26.9W. 
64*27.yW. 

UMI 
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Point 

Latitude 

.  Longitude 

n   ••••••••■•••••■ 

B 

D 

17'38.2'N. 
ir^.374. 
17»38.1'N. 
ir^T.^N. 

64«52.6'W. 
64°52.1'W. 
64'51.8'W. 
64''51.4'W 

A 

64»52.e'W. 

IM9.32    HarvMt  llmitatione. 

(a)  Nassau  grouper  and  jewfish . 
Nassau  grouper  and  jewfish  may  not  be 
harvested  or  possessed  in  or  from  the 
EEZ.  A  h4assau  grouper  or  jewfish 
caught  in  the  EEZ  must  be  released 
immediately  with  a  minimum  of  harm. 

(b)  Seahorses  and  foureye,  banded, 
and  longsnout  butterPyfish.  Seahorses 
and  foureye,  banded,  and  longsnout 
butterflyfish  may  not  be  harvested  or 
possessed  in  or  from  the  EEZ.  Such  fish 
caught  in  the  EEZ  must  be  released 
immediately  with  a  minimuim  of  harm. 

(c)  Marine  aquarium  fish.  A  marine 
aquarium  fish  may  be  harvested  in  the 
EEZ  only  by  a  hand-held  dip  net  or  by 

a  hand-held  slurp  gun.  For  the  purposes 
of  §  669.7(e)  and  this  paragraph  (c),  a 
hand-held  slurp  gun  is  a  device  that 
rapidly  draws  seawater  containing  fish 
into  a  self-contained  chamber,  and  a 
marine  aquarium  fish  is  a  fish  in  the  reef 
fish  fishery  that  is  smaller  than  5.5 
inches  (14.0  cm),  total  length. 

(d)  Yellowtail  snapper—{l)  \fininium 
size  limit.  The  minimum  size  limit  for 
the  possession  of  yellowtail  snapper  in 
or  from  the  EEZ  is  12  inches  (30.5  cm] 
total  length.  An  undersized  yellowtail 
snapper  caught  in  the  EEZ  must  be 
released  immediately  with  a  minimum 
of  harm. 

(2)  Head  and  fins  intact.  A  yellowtail 
snapper  possessed  in  the  EEZ  must  have 
its  head  and  fins  intact  and  a  yellowtail 
snapper  taken  from  the  EEZ  must  have 
'  its  head  and  fins  intact  through 
offloading  at  a  dock,  berth,  beach, 
seawall,  or  ramp.  Such  yellowtail 
snapper  may  be  eviscerated  but  must 
otherwise  be  maintained  in  a  whole 
condition. 


iee9.23 

(a)  Explosives,  poisons,  and 
powerheads.  (1)  Explosives  may  not  be 
used  in  the  EEZ  to  fish  for  fish  in  the 
reef  fish  fishery.  A  vessel  in  the  reef  fish 
fishery  may  not  possess  on  board  any 
dynamite  or  similar  explosive 
substances. 

(2)  Poisons,  drugs,  or  other  chemicals 
may  not  be  used  in  the  EEZ  to  fish  for 
fish  in  the  reef  fish  fishery. 

(3)  A  powerhead  may  not  be  used  in 
the  EEZ  to  fish  focfish  in  the  reef  fish 
fishery.  Possession  of  a  powerhead  and 
a  mutilated  fish  in  the  reef  fish  fishery 
aboard  a  vessel  in  the  EEZ  or  aboard  a 
vessel  after  having  fished  in  the  EEZ 
constitutes  prima  facie  evidence  that 
such  reef  fish  was  taken  with  a 
powerhead  in  the  EEZ. 

(b)  Fish  traps— (1)  Mesh  size.  A  bare- 
wii6  fish  trap  used  or  possessed  in  the 
EEZ  that  has  hexagonal  mesh  openings 
of  bare  wire  must  have  a  minimum 
mesh  size  of  1.5  inches  (3.8  cm),  in  the 
smallest  dimension  measured  between 
centers  of  strands.  A  bare- wire  fish  trap 
used  or  possessed  in  the  EEZ  that  has 
other  than  hexagonal  mesh  openings  of 
bare  wire  must  have  a  minimum  mesh 
size  of  2.0  inches  (5.1  cm),  in  the 
smallest  dimension  measured  between 
centers  of  strands.  A  fish  trap  of  other 
than  bare  wire,  such  as  coated  wire  or 
plastic,  used  or  possessed  in  the  EEZ 
must  have  a  minimum  mesh  size  of  2.0 
inches  (5.1  cm),  in  the  smallest 
dimension  of  the  opening  (rather  than 
between  centers  of  strands). 

(2)  Escape  panels.  A  panel  must  be 
located  on  each  of  two  sides  of  the  trap, 
excluding  the  top,  bottom,  and  side 
containing  the  trap  entrance.  The 
opening  covered  by  a  panel  must 
measure  not  less  than  8  inches  (20.3  cm) 
by  8  inches  (20.3  cm).  The  mesh  size  of 
a  panel  may  not  be  smaller  than  the 
mesh  size  of  the  trap.  A  panel  must  be 
attached  to  the  trap  with  untreated  jute 
twine  with  a  diameter  not  exceeding  Vn 
inch  (.3  cm).  An  access  door  may  serve 


as  one  of  the  panels,  provided  it  is  on 
an  appropriate  side,  it  is  hinged  only  at 
its  bottom,  its  only  other  fastening  is  at 
the  top  of  the  door  so  that  the  door  will 
fall  open  when  such  other  fastening 
degrades,  and  such  other  fastening  is 
untreated  jute  twine  with  a  diameter  not 
exceeding  Vh  inch  (.3  cm).  Jute  twine 
used  to  secure  a  panel  may  not  be 
wrapped  or  overlapped. 

(3)  Tending  traps.  A  fish  trap  in  the 
EEZ  may  be  tended  or  pulled  only  by  a 
person  (other  than  an  authorized  officer) 
aboard  the  fish  trap  owner's  vessel(s),  or 
aboard  another  vessel  if  such  vessel  has 
on  board  written  consent  of  the  fish  trap 
owner,  or  if  the  fish  trap  owner  is 
aboard  and  has  documentation  verifying 
his  identification  number  and  color 
code.  An  owner's  written  consent  must 
specify  the  time  period  such  consent  is 
effective  and  the  trap  owner's 
identification  number  and  color  code. 
(See  §  669.6  regarding  identification 
numbers  and  color  codes.) 

§669.24    Umltationa  on  Ml*. 

Red  hind  or  mutton  snapper  in  or 
from  the  EEZ  may  not  be  sold, 
purchased,  traded,  or  bartered  alive,  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered  alive,  that  is,  used  in  the 
marine  aquarium  trade. 

§669.25    Specifically  authorized  aettvMee. 

The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  which  are  otherwise 
prohibited  by  these  regulations. 

§§669.1, 669.4,  and  669.6    [Amandad] 

6.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  669,  the 
words  "shallow-water"  are  removed 
where  they  appear  in  the  following 
places:  §  669.1  (a)  and  (b);  §  669.4;  and 
§  669.6  (a),  (e)(1)  introductory  text,  (e)(2) 
(two  places),  and  (e)(3). 

[FR  Doc.  93-17360  Filed  7-19-93;  9:42  am] 
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DEPARTMENT  OF  AGRICULTURE 
FofiiM  Under  Rsvmw  by  OMocof 


July  16. 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Pajwrwork  R()duction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatement.s.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
coilactioo; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s),  if  applicable; 

(4)  How  ofted  the  information  is 
reouested; 

(5)  Who  will  be  raquiied  or  asked  to 
report; 

(6}  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202) 
690-2118. 

Raviakm 

Agricultural  Stabilization  and  ' 
Conservation  Service 

7  CFR  1427.101-109— Upland  Cotton 
First  Handler  and  Domestic  User/ 
Exporter  Agreement  and  Payment 
Program,  CCC-1044.1045, 1045(Amend 
1),  1045-1  Recordkeeping;  On  occasion; 
Weekly  Farms:  Small  Inisinesses  or 
organizations;  29,850  responses;  92333 
hours. 


Janice  Zygmont,  (202)  720-6734. 
Larry  K.  Rabanaa, 
Deputy  Department  Clearance  Officer. 
IFR  Doc.  93-17369  Piled  7-21-93;  8:45  tinl 
aaiMQ  ODOt  atM-ai-a 

FOfMl  S#fVIM 

Tlmtar  Salvage  SalM.  BiMk  HNI« 
National  Foraat,  Laarranca  County,  80 
and  Crook  County,  WY 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notification  that  decisions 
related  to  harvesting  downed  and 
damaged  trees  from  a  natural  blowdown 
area  on  the  Spearfish  and  Bearlodge 
Ranger  Districts  are  exempt  from 
appeals  under  provisions  of  36  CFR  part 
217. 


UMI 


Pursuant  to  36  CFR 
217.4(a)(ll).  the  Regional  Forester  for 
the  Rocky  Mountain  Region  has 
determined  there  is  good  cause  to 
exempt  from  administrative  appeal 
timber  sales  designed  to  remove 
downed  and  damaged  treaa  from  a 
natural  blowdown  area  located  on  the 
Black  Hills  National  Forest. 
DATES:  Effective  July  22, 1993. 
ADDRESSES:  Send  any  written  comments 
to  Roberta  Moltzen,  Forest  Supervisor, 
Black  Hills  National  Forest.  RR  2.  Box 
200.  Custer,  SD  57730,  (605)  673-2251. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  P.  Halligan,  Appeals  and  Litigation 
Coordinator,  Rocky  Mountain  Region, 
USDA  Forest  Service.  740  Simms,  P.O. 
Box  25127.  Lakewood,  CO  60225,  (303) 
275-5148. 

SUPPLEMENTARY  MFORMATION:  A  Storm 
with  high  winds  up  to  110  milea  per 
hour  occurred  on  June  29, 1993,  on 
portions  of  the  Black  Hills  National 
Forest.  This  storm  caused  several 
hundred  acres  of  trees  to  blow  down  or 
have  the  tops  broken  off.  Large  losses  of 
timber  volume  will  occur  if  no  action  is 
taken.  Fuel  loadings  have  also  increased 
as  a  result  of  downed  timber.  This 
increases  the  risk  of  catastrophic  fires 
and  the  difficulty  of  fire  control. 

With  full  consideration  given  to 
environmental  values  and  Forest  Plan 
standards  and  guidelines;  specific 
management  objectives  for  the  area  are 
to: 

1.  Harvest  the  downed  timber  within 
90  days  to  reduce  incidence  of  blue 
stain  fungus,  which  lowers  the  grade 


quality  of  the  wood  fiber,  and  to  reduce 
rot  which  degrades  the  wood  fiber, 

2.  Reduce  the  potential  for  Ips  beetles 
attacking  the  remaining  timber. 

3.  Reduce  the  heavy  fuel  loading, 

3.  Maintain  wood  fiber  production 
capability. 

4.  Increase  accessibility  for  wildlife, 
livestock,  and  dispersed  recreationalists 
in  areas  now  impeded  by  downed 
timber,  and 

5.  Enhance  visual  quality  of  the  storm 
area  by  removing  downed  and  broken 
topped  treee  not  needed  for  wildlife 
hi^itat. 

Environmental  analysis  of  proposed 
actions  is  currently  under  way.  Pursuant 
to  40  CFR  1501.7,  scoping  in  progress. 
Scoping  is  being  conducted  by  the 
Spearfish  District  Ranger  to  determine 
the  issues  to  be  addressed  in  the 
environmental  analysis. 

The  Spearfish  and  Bearlodge  Ranger 
Districts  are  expected  to  complete  the 
environmental  analysis  and 
documentation  in  July  1993.  Decisions 
are  expected  at  that  time.  The 
environmental  documents  will  be 
available  for  public  review  at  the 
Spearfish  Ranger  District  Office,  2014 
North  Main,  Spearfish,  SD  57783.  and 
the  Bearlodge  Ranger  District  Office, 
West  Highway  14,  Sundance  WT  82729. 

There  are  a  number  of  management 
areas  in  the  project  area  which 
emphasuBB  wood  fiber  production, 
perpetuation  of  aspen  and  birch  and 
riparian  area  management.  The  Black 
Hills  Land  and  Resource  Management 
Plan  defines  the  objectives  for  these 
management  areas. 

The  interdisciplinary  team  is 
planning  to  salvage  harvest  the 
merchantable  downed  and  damaged 
trees  in  a  gross  area  of  approximately 
8,000  acres.  Timber  harvesting  is 
expected  on  approximately  1,500  acres 
outside  of  active  timber  sale  units.  Little 
or  no  road  construction  or 
reconstruction  is  planned. 

The  interdisciplinary  team  has 
reviewed  the  area  and  concluded  that  a 
large  portion  of  the  Baldy,  Lone  Grave, 
Beartown  Hill,  Rattlesnake,  Kirley,  and 
Stanton  Draw  areas  has  been  heavily 
damaged  by  the  blowdown.  The  amount 
of  losses  are  currently  being  estimated. 

If  salvage  harvesting  is  not  completed 
before  October  1, 1993,  there  will  be 
corresponding  losses  of  timber  volume 
and  value  and  wood  fiber  production. 
To  accomplish  this,  environmental 
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analysis  and  timber  sale  preparation 
must  be  completed  during  the  summer 
of  1993  so  that  the  resulting  timber  sales 
can  be  sold  and  harvested  prior  to 
October  1993.  Therefore,  1  am 
exempting  those  and  attraidant  actions. 
from  appeal  imder  provisions  of  36  CFR 
part  217  if,  through  environmental 
analysis,  it  is  found  these  actions  are 
feasible. 

The  timber  salvage  sales,  and 
attendant  actions  to  which  this 
exemption  applies  will  be  identified  in 
any  documentation  as  part  of  the 
Slowdown  Project. 

Dated:  July  12. 1993. 
Elizabeth  Estill, 
Begional  Forester. 

IFR  Doc.  93-17402  Filed  7-21-93;  8:45  am] 
BaUNQ  COM  M1»-1f-M 


Exemption  of  685  Sahrag*  Timber  Sale 
Project  From  Appeal 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notification  that  a  timber 
salvage  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  appeal  as  per  provisions 
of36  CFR  part  217. 

SUMMARY:  During  the  summer  of  1992. 
severe  wind  storms  in  the  Sheep 
Mountain  area  of  the  North  Fork  Ranger 
District,  Clearwater  National  Forest, 
produced  areas  of  wind-thrown  timber. 
The  North  Fork  District  Ranger 
proposed  a  salvage  timber  sale  to 
recover  damaged  sawtimber  in  the 
affected  area. 

The  District  Ranger  has  determined, 
through  a  Decision  Notice  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affiscted  must  be 
accomplished  quickly  to  avoid  further 
deterioration. 

EFFECTIVE  DATE:  Effective  on  July  22. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Art  Bourassa;  District  Ranger;  North 
Fork  Ranger  District;  Clearwater 
National  Forest;  P.O.  Box  2139;  Orofino. 
ID  83544;  Telephone  (208)  476-3775. 
SUPPLEMENTARY  INFORMATION:  Severe 
wind  storms  diuing  the  simimer  of  1992 
damaged  approximately  253  acres  of 
timber  in  the  Sheep  Mountain  area.  In 
1992,  the  North  Fork  District  Ranger 
proposed  the  salvage  harvest  of  the 
wind-thrown  timber.  The  wind-thrown 
timber  is  located  in  Management  Area 
E-1.  which  is  allocated  to  timber 


management  (Clearwater  Forest  Plan, 
September  1987).  This  proposal  was 
designid  to  meet  the  following  needs, 
(a)  reduce  the  potential  for  epidemic 
insect  infestation,  (b)  reduce  the  threat 
of  wildfire  due  to  excessive  fuel  loading 
and  reduce  barriers  to  big-game  travel, 
(c)  rehabilitate  timber  stands  through 
regeneration,  and  (d)  salvage 
merchantable  timber  products  and 
contribute  to  a  continuous  supply  of 
timber  by  recovering  sawtimber  before  it 
deteriorates  in  value. 

An  interdisciplinary  team  was 
convened  and  scoping  began.  Scoping 
and  resource  specialists  findings 
revealed  no  extraordinary 
circumstances.  From  this  information, 
two  alternatives  were  developed  and 
analyzed;  no  treatment  (no  action)  and 
a  salvage/rehabilitation  alternative 
(proposed  action).  The  selected 
edtemative  will  salvage  approximately 
1.2  MMBF  of  timber  from  approximately 
253  acres.  All  salvage  areas  are 
accessible  fix>m  existing  roads;  no  road 
construction  or  reconstruction  will 
occur. 

This  sale  and  accompanying  work  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  minimize  the  risk 
of  en  insect  epidemic,  reduce  the 
potential  for  wildfire  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a)(ll)  are  being  followed. 
Under  this  regulation,  the  following 
may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
Forest  Resources  from  natural  disasters  or 
other  natural  phenomena,  such 
as  *  •  *  severe  wind  •  •  *  when  the 
Regional  Forester  *  *  *  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  685  Salvage  Timber  Sale  Project 
File,  Environmental  Assessment  and 
E)ecision  Notice,  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated:  July  IS,  1993. 
Jack  A.  Blackwell. 

ActingDeputy  Regional  Forester,  Northern 

Region. 

(FR  Doa  93-17377  Filed  7-21-93: 8:45  am] 
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Exemption  of  Upper  Sunday  Salvage 
Timber  Salea  From  Appeal 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notification  that  a  timber 
salvage  project  to  recover  insect-killed, 
dead  and  down,  and  high-risk  timber  is 
exempt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  Upper  Sunday  Creek 
drainage  on  the  Fortine  Ranger  District. 
Kootenai  National  Forest,  has  killed 
approximately  70  to  100  percent  of  the 
lodgepole  pine  within  the  analysis  area. 
In  1993,  the  Fortine  District  Ranger 
proposed  a  salvage  timber  sale  to 
recover  damaged  sawtimber  in  the 
afiected  area.  The  District  Ranger  has 
determined,  through  an  environmental 
analysis  documented  in  the  Decision 
Memo  and  project  file  for  the  Upper 
Sunday  Salvage  Timber  Sales,  that  there 
is  good  cause  to  expedite  these  actions 
to  rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber,  minimize 
fire  danger  by  removing  accumulations 
of  merchantable  dead  lodgepole  pine 
timber,  and  reduce  the  spruce  bark 
beetle  infestation  that  could  damage 
adjacent  standing  green  spruce. 
EFFECTIVE  DATE:  Effective  on  July  22, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
P.  Kollmeyer;  Fortine  District  Ranger. 
Kootenai  National  Forest;  P.O.  Box  116; 
Fortine,  MT  59918.  Telephone:  (406) 
882-4451. 

SUPPLEMENTARY  INFORMATION:  A 
mountain  pine  beetle  epidemic  occurred 
in  the  Upper  Sunday  Creek  drainage  on 
the  Fortine  Ranger  District,  Kootenai 
National  Forest,  during  the  last  several 
years.  The  project  area  is  located  within 
Management  Areas  12  and  15  as 
designated  by  the  Kootenai  Forest  Plan 
(September  1987)  as  suitable  timberland 
with  timber  management  goals. 

In  January  of  1993,  the  Fortine  District 
Ranger  proposed  a  timber  harvest 
within  the  Upper  Sunday  Creek 
drainage.  This  proposal  is  designed  to 
meet  the  following  needs: 

(1)  Reduce  the  risk  of  catastrophic 
wildfire  in  stands  killed  by  the  beetle 
infestation  by  reducing  fuel  loading; 

(2)  Reduce  spruce  bark  beetle  levels 
by  harvesting  down  spruce  trees; 

(3)  Reduce  open-road  density  levels 
by  timing  of  timber  sales  projects; 

(4)  Clear  road  surfaces  and  ditches  of 
dead  lodgepole  pine  to  enable  road 
maintenance,  reduce  erosion  potential 
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and  allow  access  for  fire  suppression: 
and 

(5)  Contribute  to  a  continuing  supply 
of  timber  for  industry  by  salvaging  dead 
lodgepole  pine  before  it  deteriorates  in 
value. 

An  interdisciplinary  team  was 
convened,  and  public  scoping  began  in 
March  1993.  Two  alternatives  were 
analyzed,  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
flJtemative  would  salvage  approximately 
800  MBF  from  400  acres.  The 
Silvicultural  prescription  includes  400 
acres  intermediate  sanitation  salvage  (a 
stocked  stand  would  remain).  The 
proposal  would  be  implemented  with 
four  small  salvage  sales  ranging  in  size 
from  40  to  400  MBF.  All  sales  would 
use  existing  roads. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  catastrophic  wildfire,  and 
to  recover  merchantable  sawtimber 
before  it  deteriorates  and  removal 
becomes  economically  infeasible.  To 
expedite  implementation  of  this 
decision,  procedures  outlined  in  36  CFR 
217.4(a)(ll]  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  fr^m  appeal: 

Docisions  rslated  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
fctest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  when 
the  Regional  Forester  detenniaes  and  gives 
notice  in  the  Federal  RagMar  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  environmental 
analysis  dociunented  in  the  Decision 
Memo  for  the  Upper  Sunday  Salvage 
Timber  Sales,  I  have  determined  tl^t 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  would  not  be  subject 
to  review  imder  36  CFR  part  217. 

Dated:  July  15, 1993. 

Jack  A.  Blackw^ 

Acting  Deputy  Regional  Forester.  Northern 
Fegion. 

(FR  Doc  93-17376  Piled  7-21-93;  8:45  ami 
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Babbm  H«licopl«r.  Jammtr,  and 
Boundary  InMct  Srivaga  Tkntar  SalM, 
Tahoa  National  Foraat;  EMmpllon 

AOENCY:  Forest  Service,  USDA. 
action:  Notice  of  Exemption  from 
Appeal,  Babbitt  Helicopter.  Jammer,  and 
Boundary  Insect  Salvage  Timber  Sale 
Decisions.  Sierraville  Ranger  District. 
Tahoa  National  Forest 


The  Forest  Service  is 
exempting  from  appeal  the  Babbitt 
Helicopter,  Jammer,  and  Boundary 
Insect  Salvage  Timber  Sale  Decisions  on 
the  Sienaville  Ranger  District.  These 
environmental  documents  are  being 
prepared  in  response  to  the  severe 
timber  mortality  caused  by  drought  and 
related  insect  infestation  on  the  east 
side  of  the  Sierraville  Ranger  District. 
The  Babbitt  Helicopter  analysis  area  is 
within  the  Smithneck  Creek  watershed, 
approximately  seven  miles  southeast  of 
Loyalton,  California.  The  Jammer 
analysis  area  is  within  ihe  Sardine 
watershed,  approximately  12  miles 
southeast  of  Loyalton:  and  the  Boundary 
analysis  area  is  within  the 
Independence  and  Sagehen  Creek 
watersheds,  approximately  10  miles 
southeast  of  Sierraville,  California. 

There  are  higher  than  normal  levels  of 
tree  mortality  occiuring  on  the  east  side 
of  the  Tahoe  National  Forest  as  a  result 
of  six  consecutive  years  of  below  normal 
precipitation.  In  the  Babbitt  Helicopter 
Insect  Salvage  analysis,  the  Forest  is 
proposing  helicopter  harvest  of  up  to  2.0 
million  board  feet  (MMBF)  and  tractor 
harvest  of  up  to  1.0  MMBF,  on  880 
acres.  Jammer  Insect  Salvage  would 
entail  tractor  harvest  of  up  to  1.0  MMBF 
bom  475  acres,  and  Boundary  Insect 
Salvage  involves  tractor  harvest  of  up  to 
1.0  MMBF  bom  425  acres.  No  new  road 
construction  is  planned,  although  up  to 
3.5  miles  of  road  reconstruction  would 
be  required  in  Babbitt  Helicopter  Insect 
Salvage,  and  up  to  1 .5  miles  of  road 
reconstruction  would  be  required  in  the 
Jammer  Insect  Salvage.  All  three  of 
these  proposals  are  mlly  consistent  with 
direction  in  the  Forest's  approved  Land 
and  Resources  Management  Plan 
(LRMP).  Important  analysis  features 
include  the  Babbitt  Peak  Research 
Natural  Area  and  the  Little  Truckee 
River,  which  is  eligible  for  Recreetional 
status  within  the  Wild  and  Scenic 
Rivera  system. 

The  drought  has  had  the  greatest 
effect  on  over-stocked  young  sawtimber 
stands  and  older  mature  trees,  reducing 
their  vigor,  weakening  their  natural 
defense  mechanisms,  and  predisposing 
them  to  attack  by  the  bark  beetles.  The 
greatest  mortality,  occiuring  among 
white  fir,  ranges  from  25%  to  40%  of 
current  stocking.  This  white  fir  is 
located  within  the  Mixed  Conifer  and 
Eastside  Pine  types,  at  elevations  of 
6200-7200  feet.  The  rapid  deterioration 
rate  of  white  fir  requires  that  it  be 
removed  as  soon  as  possible  if  the 
timber  is  to  be  utilized,  its  value  is  to 
be  recovered,  and  the  fire  hazard  is  to 
be  reduced.  Prompt  removal  is  critical, 
particularly  in  the  Babbitt  Helicopter 
anal3rsis  area,  where  helicopter  salvage 


is  proposed.  This  is  because  heUcopter 
harvest  is  expensive,  and  salvage  is  also 
costly  as  compared  with  green  timber 
sales,  due  to  the  relatively  low  volumes 
per  acre  harvested.  Delays  could  make 
the  proposed  helicopter  sale 
uneconomical  and  reduce  the  value  of 
the  tractor  sales. 

Regional  entomologists  have  visited 
these  areas  and  have  stated  that  because 
of  the  lingering  effects  of  the  drought, 
overstocking,  and  the  large  acreage 
involved,  no  economical  or  practical 
means  exist  to  control  the  insect 
epidemic.  Though  salvage  harvesting 
will  not  control  the  insect  epidemic,  it 
would  recover  valuable  timber  that 
would  otherwise  deteriorate  and  create 
a  severe  fire  hazard.  Excessive  numbCTS 
of  dead  trees  produce  heavy  fuel 
concentrations,  which  make  wildfire 
control  extremely  difficult. 

It  is  extremely  important  to  remove 
dead  and  dying  timber  prior  to  its 
deterioration  and  subsequent  value  loss. 
Timber  sales  themselves,  or  the  deposits 
associated  with  them,  can  provide  for 
fuel  treatment  that  might  not  otherwise 
be  funded.  Prompt  harvest  of  dead  and 
dying  timber  provides  not  only  the 
highest  retimi  to  the  government,  but 
also  the  opportunity  to  collect  funds  to 
rehabilitate  resource  values  affected  by 
extensive  tree  mortality.  Prompt  harvest 
of  dead  and  dying  timber  also  stimulates 
the  economies  of  rural  communities 
impacted  by  reduced  timber  harvests. 

The  decisions  of  the  BaU)itt 
Helicopter,  Jammer,  and  Bouindaiy 
analysis  areas  are  scheduled  for  late  July 
or  early  August.  Implementation  of 
these  projects  will  occur  in  late  August 
or  September  of  1993,  when  the  timber 
will  be  offered  for  sale.  Harvest  is 
expected  to  begin  immediately  after 
award  of  these  sales.  Delays  due  to 
appeals  (which  can  range  fr^m  100  days 
to  six  months,  with  an  additional  15-20 
days  for  discretionary  review  of  the 
Chief  of  the  Forest  Service)  could  cause 
these  projects  not  to  be  implemented 
this  field  season:  access  could  also  be 
difficult  for  winter  operations.  Because 
of  the  small  size  of  the  timber  involved 
and  its  rapid  deterioration  rate,  delays 
of  these  salvage  opoations  until  1994 
could  cause  value  losses  of  as  much  as 
$400  000. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  from  appeal, 
decisions  relating  to  the  harvest  and 
restoration  of  lands  covered  by  the 
Babbitt  Helicopter,  Januner,  and 
Boundary  Insect  Salvage  Timber  Sale 
proposals  on  the  Sierraville  Range 
District,  Tahoe  National  Forest.  The 
three  environmental  documents  being 
prepared  will  address  the  effects  of  the 
proposed  actions  on  the  environment. 
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will  document  public  involvement,  and 
will  address  the  issues  raised  by  the 
public. 

EFFECTIVE  DATE:  This  decision  is 
effective  July  22, 1993. 
FOR  FURTHER  MFORMATKM  OOHTACT: 
Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Forest 
Management  Staff  Director.  Pacific 
Southwest  Region,  USDA  Forest 
Service,  630  Sansome  Street.  San 
Francisco,  CA  94111,  (415)  705-2684:  or 
to  John  H.  Skinner,  Fraest  Supervisor, 
Tahoe  National  Forest,  631  Coyote 
Street,  P.O.  Box  6003.  Nevada  City.  CA 
95959.  (916)  265-4531 
SUPPLEMENTARY  MFORMATKM: 

Environmental  analyses  for  these 
proposals  will  be  dociimented  in  the 
Babbitt  Helicopter  Insect  Salvage 
Environmental  Assessment,  the  Jammer 
Insect  Salvage  Decision  Memo,  and 
Boundary  Insect  Salvage  Decision 
Memo.  The  Sierraville  District  Range 
has  conducted  scoping  to  determine  the 
issues  and  concerns  to  be  addressed. 
Letters  were  mailed  to  40  agencies, 
permittees,  environmental 
organizations,  the  timber  industry.  local 
landowners,  and  other  parties  known  to 
be  interested.  No  replies  to  these  letters 
have  been  received.  Project  files,  related 
maps,  and  copies  of  the  public 
involvement  letters  are  available  for 
public  review  at  the  Sierraville  Range 
Station,  Highway  89.  P.O.  Box  95, 
Sierraville,  CA  96126. 

The  catastrophic  damage  presently 
occurring  within  these  three  analysis 
areas  involves  approximately  1,780 
acres,  with  an  associated  timber  volume 
of  4-5  million  board  feet.  The  value  to 
the  Forest  Service  of  the  Salvage  volume 
is  estimated  at  $670,000-625,000.  This 
figure  does  not  include  the  many  jobs 
and  thousands  of  dollars  in  benefits  that 
are  realized  in  related  service,  supply, 
and  construction  industries.  Sierra 
Coimty  will  share  25%  of  the  selling 
value  for  any  of  the  timber  that  is 
salvaged  in  a  commercial  timber  sale. 
Rehabihtation  and  restoration  measiires 
necessary  for  watershed  protection, 
erosion  prevention,  and  fuels  reduction 
will  be  implemented. 

None  of  these  proposals  is  expected  to 
adversely  afiiact  any  known  pairs  of 
California  spotted  owls,  nor  do  these 
proposals  entail  harvest  in  any  spotted 
Owl  Habitat  Areas.  Most  harvest  areas 
lie  within  the  Eastside  Pine  type,  which 
was  heavily  logged  at  the  turn  of  the 
century  and  now  consists  of  young, 
overstocked  timber  stands.  Less  than  70 
acres  of  over  mature  forest  lie  within 
these  three  analysis  areas. 

None  of  these  proposals  is  expected  to 
a'lversely  affect  snag-dependent  wildlife 


spedes.  All  three  proposals  will  require 
retention  of  snags  in  sufficient  number 
and  of  sufficient  size  to  meet  Mrildlifs 
needs.  Monitoring  indicates  that  recent 
salvage  operations  on  this  forest  have 
retained  2.5  times  the  average  snag 
densities  called  for  in  the  forest's 
approved  LRMP.  Proposed  salvage 
operations  are  sufficiently  separated  by 
distance,  topography,  and  vegetative 
screening  from  the  Little  Truckee  River, 
to  ensure  that  its  character  will  be 
preserved  along  with  its  eligibiUty  for 
Recreational  status  within  the  Wild  and 
Scenic  Rivers  system.  No  harvesting 
will  occiu  in  the  Babbitt  Peak  Reseuch 
Natural  Area.  None  of  the  three  analysis 
areas  includes  any  portion  of  any 
Wilderness  areas  or  roadless  areas. 
Management  requirements  for 
Streamside  Management  Zones, 
meadows,  soil  productivity,  and  fuels 
will  be  consistent  with  direction  in  the 
forest's  approved  LRMP.  Final  field 
design  ofall  three  proposals  will  avoid 
any  areas  which  may  be  sensitive  in 
terms  of  their  heritage  resources, 
wildlifa  habitat,  or  botanical  resources. 

Dated:)uly  15, 1993. 
Itala  N.  Bocwoitii, 
Deputy  BegionaJ  Forester. 
[PR  Doc  93-17375  Filed  7-21-93;  8:45  ami 
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Soil  Cons«rvation  S«rvie« 

Lowtr  Carwy  Bayou  Watershed, 
Arlcanaaa 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  intent  to  deauthorize 

federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 

Public  Law  83-566,  and  the  Soil      

Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  Lower  Caney  Bayou 
Watershed  project  (Chicot  County, 
Arkansas). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  D.  Murphy,  State 
Conservationist,  Soil  Conservation 
Service,  Room  5404,  Federal  Building, 
700  West  Capitol  Avenue,  Little  Rock, 
Arkansas  72201.  Telephone:  (501)  324- 
5445. 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Ronnie 
D.  Murphy  that  the  proposed  works  of 
improvement  for  the  Lower  Caney 
Bayou  Watershed  Project  will  not  be 
installed.  The  sponsoring  local 
organizations  have  concurred  in  this 


determination  and  agree  that  Federal 
funding  should  be  deauthorized  for  the 
project.  Information  regarding  this 
determination  may  be  obtained  from 
Ronnie  D.  Murphy,  state 
conservationist,  at  the  above  address 
and  telephone  number.  No 
administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  ProtectioD 
and  Flood  Prevention.  Oflicfl  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  pit>grams  and  projects 
is  applic^le) 

Dated:  July  13. 1993. 
Ronnie  0.  M nipby. 
State  Conservationist. 
IFR  Doc  93-17389  Filed  7-21-03;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Ohio  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commissicm  on 
Civil  Rights,  that  a  factfinding  meeting 
of  the  Ohio  Advisory  Committee  to  the 
Commission  will  be  held  on  Thursday, 
August  19, 1993,  from  9  a.m.  until  4:30 
p.m.  and  on  Friday,  August  20, 1993, 
bom  9  a.m.  until  1  p.m.,  at  the  Holiday 
Inn  Lakeside  City  Center,  1111  Lakeside 
Avenue.  Cleveland,  Ohio.  The  piupose 
of  the  meeting  is  to  gather  information 
on  hate  crime  activity  in  Ohio. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lynwood  L. 
Battle,  513-983-2843,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  14. 1993. 

Carol-Lae  Hurley, 

Chief,  RegionaJ  Programs  Coordination  Unit 
(FR  Doc  93-17409  Filed  7-21-93;  6:45  ami 
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AgMNta  and  No(lc«  of  PuMk  MMting 
of  th«  Ohio  A(<vl«ory  CommlttM 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  Commission  on  Qvil 
Rights,  that  a  factfinding  meeting  of  the 
Ohio  Advisory  Committee  to  the 
Commission  will  be  held  on  Thursday, 
August  12, 1993.  from  9:00  a.m.  until 
4:30  p.m.,  and  on  Friday.  August  13, 
1993,  from  9:00  a.m.  until  1:00  p.m.,  at 
the  Hyatt  Regency,  151  West  Fifth 
Street,  Cincinnati.  Ohio.  The  purpose  of 
the  meeting  is  to  gather  information  on 
hate  crime  activity  in  Ohio. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lynwood  L. 
Battle,  513-983-2843,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pxirsuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  14, 1993. 
Cai«l-LM  Horky, 

Chief,  Beponal  Programs  Coordination  Unit. 
(FR  Doc  93-17410  Filed  7-21-93;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Und«r  R«vt«w  by  th« 
Offic*  of  Managamant  and  Budgat 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1993  National  Census  Test  III 
(Spanish  Forms  Availability  Test). 

Form  Numberfs):  DE-lB.  DE-lC.  DE- 
IQS).  DE-ID.  DE-17. 

Agency  Approval  Number:  None. 

Type  of  Bequest:  New  collection. 

Burden:  4,815  hours. 

Number  of  Respondents:  29,000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  As  part  of  a  program 
of  research  and  development  to  assist  in 
formulating  policy  and  design  options 
for  the  Year  2000  Census  of  Population 
and  Housing,  the  Census  Bureau  plans 
to  conduct  {he  fifth  in  a  series  of 
National  Census  Tests.  This  test,  the 
1993  National  Census  Test  III  (Spanish 


Forms  Availability  Test),  wrill  measiue 
the  effect  of  mailing  Spanish  forms  to 
targeted  areas  with  high  concentrations 
of  persons  who  speak  Spanish  and 
either  do  not  speak  English  very  well  or 
do  not  speak  English  at  all.  In  previous 
censuses,  the  Census  Bureau  has  made 
Spanish  questionnaires  available  to 
respondents  who  call  and  request  one 
but  has  never  included  Spanish 
questionnaires  with  the  initial  mail-out. 
Our  goal  is  to  determine  if  initially 
mailing  a  Spanish  language 
questionnaire  to  respondents  in  targeted 
areas  of  the  country  will  improve 
response  rates,  and  thus  whether  its  use 
might  be  considered  in  the  2000  census. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  (^ligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer. 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  19. 1993 
EdwaHMitAak. 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc  93-1 7460  Filed  7-21-93;  8:45  am] 
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Foraign>Trada  Zones  Board 
[Docket  31-«3) 

Foralgn-Trada  Zona  120— Cowlitz 
County,  WA;  Application  for  Subzona, 
Sharp  Microalectronica  Technology, 
Inc.,  Plant  (Liquid  Crystal  Displays), 
Camaa,WA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cowlitz  Economic 
Development  Council,  grantee  of  FTZ 
120  (in  cooperation  with  the  Port  of 
Portland  and  the  Port  of  Kalama), 
requesting  special-purpose  subzone 
status  for  the  liquid  crystal  display 
(passive  matrix)  manufacturing  plant  of 
Sharp  Microelectronics  Technology.  Inc. 
(SMT),  (subsidiary  of  Sharp  Corporation 
of  Japan)  in  Camas  (Qaric  County). 
Washington,  adjacent  to  the  Portland. 
Oregon.  Customs  port  of  entry.  The 
application  has  been  submitted 


pursuant  to  the  provisions  of  the 
Foreign-Trade  ziones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (IS  CFR  part  400).  It  was 
formally  filed  on  July  9. 1993. 

SMT  s  facility  (120  acres)  is  located  at 
5700  NW  Pacific  Rim  Boulevard,  Camas. 
Washington.  10  miles  northeast  of 
Portland.  Oregon.  The  facility  is  used  to 
manufacture  and  repair  passive  matrix 
liquid  crystal  displays  (LCDs).  The 
application  requests  authority  for 
existing  and  planned  LCD 
manufacturing  capacity  (total:  160,000 
sq.  ft.;  300  employees). 

Foreign  components  currently 
account  for  60  percent  of  the  value  of 
the  displays.  Specific  items  sourced 
from  abroad  include  liquid  crystal 
display  glass,  large-scale  flexible 
integrated  circuits,  printed  wiring 
boards,  plastic  or  metal  display  bezels, 
backlight  assemblies  (containing  a 
chassis,  a  cold  cathode  fluorescent  tube, 
reflector  material  and  associated  parts), 
jumpers,  solder,  flux,  protective  sheets, 
tape,  plastic  trays,  and  inner  packasing. 

Zone  procedures  would  exempt  SMT 
from  Customs  duty  payments  on  foreign 
components  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rate 
that  applies  to  the  finished  product. 
LCDs  such  as  those  produced  at  the 
Camas  plant  have  been  classified  as 
duty-free,  but  recent  Customs  rulings 
indicate  that  certain  LCDs  may  be 
subject  to  duty  rates  ranging  from  3.7  to 
9  percent.  The  duty  rates  on  foreign 
components  range  from  duty-free  to  9 
percent.  SMT  currently  is  able  to  import 
certain  unassembled  LCD  kits  duty-nee. 
luider  the  Customs  entireties  provision. 
.The  kits  are  comprised  of  the  main  LCD 
components,  all  sourced  abroad:  LCD 
glass,  jumpers,  integrated  circuits  and 
printed  wiring  boards.  The  application 
indicates  that  zone  procedures  will 
improve  the  plant's  international 
competitiveness  and  will  encourage 
domestic  sourdng  by  allowing  SMT  to 
continue  to  qualify  ror  the  same  finished 
product  duty  rate  as  is  currently 
available  under  the  Customs  entireties 
provision,  but  with  the  flexibility  to 
source  key  components  domestically. 

In  accordance  vrith  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  20. 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
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period  may  be  submitted  during  the 

subsequent  15-day  period  (to  October  5, 

1993). 
A  copy  of  the  application  and 

accompanying  exhibits  will  be  available 

for  public  inspection  at  each  of  the 

following  locations: 

U.S.  Department  of  Commerce  District 
Office,  One  World  Trade  Center,  Suite 
242, 121  S.W.  Salmon  St..  Portland, 
Oregon  97204. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room 
3716, 14th  ft  Pennsylvania  Avenue, 
NW..  Washington.  DC  20230. 

Dated:  July  14, 1993. 
lohB  J.  Da  Ponte,  Jr.. 
Executivs  Secretary. 
(FR  Doc  93-17458  Filed  7-21-93;  8:45  am) 


International  Trade  Adminietratlon 
[C-469-004] 

Stalnleea  Steal  Wire  Rod  From  Spain; 
Termination  of  Countervailing  D«Jty 
AdmiriietraUve  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  terminated  the 
countervailing  duty  administrative 
review  of  stainless  steel  wire  rod  from 
Spain,  initiated  on  March  8. 1993. 
EFFECTIVE  DATE:  July  22, 1993. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Anna  T.  Milone  or  Maria  MacKay. 
Office  of  Coimtervailing  Compliance, 
hitematiooal  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-4406  or  482-2786. 
SUPPLEMENTARY  MF0RMAT10N:  On 
January  29, 1993,  Al  Tech  Specialty 
Steel  Corporation,  Armco  Stainless  ft 
Alloy  Products.  Carpenter  Technology 
Corporations,  Republic  Engineered 
Steels,  and  Talley  Metals  Technology. 
Inc..  requested  that  the  Department 
conduct  an  administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  wire  rod  from  Spain  (48  FR  52. 
January  3. 1983)  for  the  period  January 
1. 1992  through  DecembMar  31. 1992. 
These  companies  are  domestic 
producers  of  the  subject  merchandise 
and  are  interested  parties  pursuant  to 
S355.2(i)  of  the  Departments 
regulations.  Of  the  aforementioned 


companies,  Al  Tech  Specialty 
Corporation.  Armco  Stainless  &  Alloy 
Products,  and  Carpenter  Technology 
Corporations,  were  petitioners  in  the 
original  investigation.  No  other 
interested  party  requested  the  review. 

On  March  8, 1993,  the  Department 
initiated  the  administrative  review  for 
that  period  (58  FR  12931).  On  June  7, 
1993,  the  aforementioned  companies 
withdrew  their  request  for  an 
administrative  review.  Since  the  request 
for  withdrawal  was  timely  in 
accordance  with  19  CFR  35S.22(a)(3). 
the  Department  is  terminating  this 
review. 

This  notice  is  published  in 
accordance  vtrith  19  CFR  355. 22(a)(3). 

Dated:  July  14, 1993. 
)omph  A.  Spatiini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-17457  Filed  7-21-93;  8:45  am) 
MLUNQ  COOK  3S10-OS-# 


Minority  Business  Development 
Agency 

MEGA  Center  Applications:  Los 
Angeles  Metropolitan  Statisticei  Aree 
With  Selected  Services  Throughout  the 
Statee  of  Alaslca,  Arizona,  California, 
Hawaii,  Nevada,  Oregon  and 
WaaMngton;  Correction 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Correction. 

SUMMARY:  bi  notice  Docket  Number 
930664-3164  beginning  on  page  38115 
in  the  issue  of  Thursday,  July  15, 1993, 
make  the  following  correction: 

On  page  38116  in  the  first  column, 
first  paragraph,  the  award  period  for  the 
Los  Angeles  MEGA  Center  was  given 
from  November  1. 1993  to  January  1, 
1995.  This  should  be  changed  to  read 
from  November  1, 1993  to  January  31, 
1995. 

Dated:  July  15. 1993. 
Loratta  Young. 

Acting  Deputy  Director,  Minority  Business 
Development  Agency. 

IFR  Doc.  93-17398  Filed  7-21-93;  8:45  am) 
BNJJNQ  COOC  ISie->1-H 


National  Oceanic  and  Atmospheric 
Administration 

Iklarine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  No.  866  (P537). 

On  May  13, 1993,  notice  was 
published  in  the  Federal  Register  (58 


FR  28395)  that  an  application  had  been 
filed  by  Mr.  Fred  A.  Sharpe,  Behavioral 
Ecology  Research  Group,  Department  of 
Biological  Sciences,  Simon  Fraser 
University,  Bumaby,  B.C.  Canada  V5A 
1S6  to  conduct  observational/photo- 
identification/side  scan  sonar  studies  on 
up  to  1000  humpback  whales 
(Megaptera  ttovaeangliae]  in  Alaskan 
waters  over  a  4-year  period,  and  to 
conduct  opportunistic  photo- 
identification  of  up  to  100  killer  whales 
(Orcj'nus  orco)  annually  during  the 
proposed  humpback  whale  research. 

Notice  is  hereby  given  that  on  )uly  15, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
'  Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222), 
NMFS  issued  the  requested  Permit  for 
the  above  activities  subject  to  Special 
Conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA,  was  based  on  a  Rnding  that 
such  Permit: 

(1)  Was  applied  for  in  good  faith; 

(2)  Will  not  operate  to  the 
disadvantage  of^the  endangered  species 
which  is  the  subject  of  this  Permit;  and 

(3)  Is  consistent  with  the  purposes 
and  policies  set  forth  in  section  2  of  the 
ESA. 

The  Permit  and  other  related 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
1335  East  West  Highway,  room  7330, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Director,  Alaska  Region,  NMFS. 
Federal  Annex,  9109  Mendenhall  Mall 
Rd.,  suite  6.  Juneau,  AK  99802  (907/ 
586-7221). 

Dated:  July  15. 1993. 
Herbwl  Kaufinan, 

Deputy  Director,  Office  of  Protected 
Resources.  National  h4arine  Fisheries  Service. 
(FR  Doc.  93-17384  Filed  7-21-93;  8:45  ami 
MUJNO  COM  JSIO-B-M 


Marine  Mammala 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  permit  modification 
(P517). 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  §§  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
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the  Taking  and  bnpoitiiig  of  Marino 
Mammals  (50  CFR  part  216).  Sdantiflc 
Raaaarch  Parmit  No.  789  iaauad  to  Dr. 
Kathryn  A.  Ono.  Assistant  Roaeaich 
Marine  Biologist.  Biology  Board  of 
Studies  and  Institute  of  Marine 
Sciences,  University  of  Califinnia,  Santa 
Cruz,  CA  95064.  to  conduct  sdantiflc 
research  on  Steller  sea  lions 
[Eumetopias  Jubatus)  and  Califiomia  sea 
lions  {Zaiophus  califonuaaus)  has  been 
modified  to  allow  tagging  and  handling 
of  an  additional  40  California  sea  licms 
of  which  2  may  be  accidentally  killed. 
AOOfCSSCS:  The  Pennit  is  available  for 
review,  by  appointment,  in  the  Permit 
Division.  Office  of  Protected  Resources. 
NMFS,  NOAA.  1335  East-West 
Highway,  room  7324,  Silver  Spring.  MD 
20910  (301/713-2289);  and 

Director.  Southwest  Region.  NMFS, 
NOAA.  501  W.  Ocean  Blvd.,  Long 
Beach.  CA  90802-4213  (310/980-4015). 

DsledluIylS.  1993. 
HaiteftW.lUiiftuii,  j 

Deputy  Dinctor,  Office  ofPnUCted 
Aetou/cec.  Sattoxxil  Mariae  Fisberie$  Smviee. 
|FR  Doc  93-17385  Piled  7-21-93;  8:45  am) 
I000C1S1»-S 


DEPARTIIENT  OF  DEFENSE 

PuMie  Monrartioii  Coloction 
RaouirMMnt  SubmHlMl  to  0MB  for 


ACTION:  Notice. 


The  Department  of  Defisnse  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement,  part  215. 
Contracting  by  Ne^itiation.  and  the 
Clauses  at  252.215;  OMB  Control  No. 
0704-0232. 

Type  of  Request:  Revision. 

Number  cf  Respondents:  199.400. 

Responses  per  Respondent: 
Approximately  1. 

Annual  Responses:  199.515). 

Average  Burden  per  Response: 
Approximately  5  hours. 

Annual  Burden  Hours:  910300. 

Needs  and  Uses:  The  information 
collected  by  part  215  of  the  DoD  FAR 
Supplement  providea  data  nscaaaary 
far  the  negotiation  of  oontiactsand  in 
the  parformanca  of  estimating  system 
surveys. 

Affected  Public:  Businesses  of  other  for- 
profit.  Non-profit  institutions,  snd 
Smdl  burinsaeaa  or  orgnixatians. 

A«9iMficy:  On  oocMfam. 


Respondent's  Obligation:  Requirsd  to 
obtain  or  retain  a  benefit 

Oha  Desk  Officer.  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  3235,  New  Executive 
Office  Building,  Wadiington.  DO 
20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Peerce. 

Written  requests  for  copies  of  the 
information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington,  VA  22202- 
4302. 

e 

Dated:  July  19, 1993. 
LM.Wymam, 

Aheraate  OSD  Federal  Repster  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  93-17408  Filed  7-21-03;  8:45  am] 


Doportmonl  of  tlw  Army 
Poiloiiwooco  Roviow  Boordo 


AOENCV:  Office  of  the  Secretary  of  the 
Army  (Manpower  and  Reserve  AfEsirs), 
DoD. 

ACTION:  Notice. 


r:  Notice  if  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Depertment  of  the  Army. 

EPTCCnVE  DATE:  August  1. 1993. 

A00NES8CS:  U.S.  Army  Senior  Executive 
Service,  Office  of  the  Assistant  Secretary 
of  the  Army  (Manpower  and  Reserve 
Affairs),  ATTN:  SAME-CPP(SES).  Ill 
Army  Pentagon.  Washington.  DC 
20310-0111. 

FOR  FUNTHER  MFOmiATION  CONTACT: 

Jeanne  Raymos,  (703)  695-2975. 

SUPPtEMENTARY  INFORMATION:  Sectico 
4314(c)  (1)  through  (5)  of  title  5.  U.S. 
Code,  requires  each  agency  to  establish, 
one  or  more  Senior  Executive  Service 
Performance  Review  Boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
perfiHmanoe  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 
KMBslh  L.  DealM. 
Army  Federal  Register  Liaison  Offloer. 

The  members  of  the  Performance 
Review  Board,  Office.  Seaelaiy  of  the 
Army  are: 

1.  Thomas  Druxgal.  Deputy  Auditor 
Genartl.  Amy  Audit  Agency. 


2.  Evert  W.  Oarding.  Director. 
Logiatical  ft  FlnandalAuditt  Array 
Audit  Agency. 

3.  Steven  Dola.  Deputy  Assistant 
Secretary  of  the  Army  (Management  and 
BudgaO.  Office  of  the  Assistant 
Secretary  of  the  Army  (Qvil  Works). 

4.  Robert  N.  Steerns.  Deputy  Assistant 
Secretary  of  the  Army  (Projoct 
Management).  Office  of  the  Asdstant 
Secretary  of  the  Army  (Qvil  Works). 

5.  Milton  H.  Hamilton.  Administiativa 
Assistant  to  the  Secretary  of  the  Army, 
Office.  SecrMary  of  the  Army. 

6.  Peter  Stein,  Deputy  Administrative 
Assistant  to  the  Secretary  of  the  Army, 
Office,  Secretary  of  the  Army. 

7.  James  E.  DeWira.  Deputy  for 
Programs  and  Installaticm  Assistance. 
Office  of  the  Assistant  Secretary  of  the 
Army  Installations,  Logistics  and 
Environment). 

8.  Eric  A.  Orsini.  Deputy  Assistant 
Secretary  of  the  Army  (Logistics).  Office 
of  the  Asdstant  Secretary  of  the  Army 
(Installations,  Logistics  and 
Environment). 

9.  Anthony  H.  Gamboa.  Deputy 
General  Counsel  (Acquisition).  Office  of 
the  General  Counsel. 

10.  Darrell  L  Peck.  Deputy  General 
Counsel  (MiUtary  k  Qvil  ABsirs),  Office 
of  the  Geimal  Counsel 

11.  Brigadier  General  David  B.  Whita. 
Director.  Plans  and  Programs 
Directorate,  Directcv  of  Information 
Systems  for  Command.  Control, 
Communications  and  Computers. 

12.  Earl ).  Holliman.  Army  Spectrum 
Manager,  Director  of  Information 
Systems  for  Command^  Control, 
Communications  and  Qmiputers. 

13.  William  K.  Takakoahi,  Special 
Assistant  to  the  Under  Secretary,  Office 
of  the  Under  Secretary  of  the  ^my. 

14.  Charles  H.  Church.  Director  far 
Advanced  Concepts  and  Technology 
Assessment.  Office  of  the  Assistant 
Secretary  of  the  Army  (Researdi, 
Development  and  Acquisition). 

15.  Joseph  R.  Varady,  Director  for 
Procurement  Policy.  Office  of  the 
Assistant  Secretary  of  the  Army 
(Research,  Development  and 
Acquisition). 

16.  Erin  J.  Hauaman,  Assistant  Deputy 
Assistant  Secretary  of  the  Army  for 
Army  Budget,  Office  of  the  Asdstant 
Secretary  of  the  Army  (Financial 
Management). 

17.  Robert  W.  Young,  Deputy  for  Coat 
Analysis,  Office  of  the  Assistant 
Secretary  of  the  Army  (Financial 
Management). 

18.  John  W.  Matthews,  Deputy 
Assistant  Secretaryof  the  Army  (DA 
Review  Boards  k  EEO  CranpUance  8 
Complaints  Review),  Office  of  the 
Assistant  Secretary  of  the  Army 
(Manpower  k  Raserre  Affdii). 


UMI 
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19.  Michael  W.  Owen,  Acting 
Assistant  Secretary  of  the  Army 
(Installations,  Logistics  &  Environment), 
Office  of  the  Assistant  Secretary  of  the 
Army  (Installations,  Logistics  & 
Environment). 

20.  William  D.  Clark,  Acting  Assistant 
Secretary  of  the  Army  (Manpower  & 
Reserve  AfEairs).  OfRce  of  the  Assistant 
Secretary  of  the  Army  (Manpower  ft 
Reserve  A^rs). 

21.  Walter  W.  Mollis.  Deputy  Under 
Secretary  of  the  Army  (Operations 
Research).  Office  of  the  Under  Secretary 
of  the  Army. 

The  members  of  the  Performance 
Review  Board  for  the  Chief  of  Staff. 
Army  are: 

1.  Zane  M.  Phillips,  Principal 
Assistant  Responsible  for  Contracting. 
U.S.  Army  Space  ft  Strategic  Defense 
Command. 

2.  Edward  L.  Wilkinson,  Director, 
Kinetic  Energy  Weapons  Directorate, 
U.S.  Army  Space  ft  Strategic  Defense 
Command. 

3.  William  P.  Neal,  Executive 
Director.  Strategic  Logistics  Agency. 
Office,  Deputy  Chief  of  Staff  for 
Logistics. 

4.  A.  Etevid  Mills.  Assistant  Director 
for  Maintenance  Management.  Office, 
Deputy  Chief  of  Staff  for  Logistics. 

5.  Brigadier  General  James  M.  Wright, 
Director.  Plans  and  Operations  Office, 
Deputy  Qiief  of  Staff  for  Logistics. 

6.  Charles  W.  Weatherholt.  Deputy 
Director  of  Civilian  Personnel  Office. 
Deputy  Chief  of  Staff  for  Personnel. 

7.  Joseph  E.  Galbraith,  Director. 
QviUan  Personnel  Management  U.S. 
Total  Army  Personnel  Command, 
Office,  Etoputy  Chief  of  Staff  for 
Personnel. 

8.  Major  General  Wallace  Arnold. 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Office.  Deputy  Chief  of  Staff 
for  Personnel  (9) 

9.  Brigadier  General  George  A.  Landis. 
Commander.  Personnel  Information 
Systems,  U.S.  Total  Army  Personnel 
Command.  Office,  Deputy  Chief  of  Staff 
for  Personnel. 

10.  Major  General  Steven  L.  Arnold, 
Assistant  Deputy  Chief  of  Staff  for 
Q>erati(HM  and  Plans,  Office.  Deputy 
Chief  of  Staff  for  Operations  and  Plans. 

11.  John  A.  Riente.  Technical  Advisor 
to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans.  Office.  Deputy 
Chief  of  Staff  for  Operations  and  Plains. 

12.  Major  Generu  John  C.  Ellerson. 
Director.  Strategy.  Plans  and  Policy. 
Office.  Deputy  Chief  of  Staff  for 
Operations  and  Plans. 

13.  Brigadier  General  Trent  Thomas. 
Assistant  Deputy  Chief  of  Staff  for 
Intelligence.  Office.  Deputy  Chief  of 
Staff  for  Intelligence. 


14.  James  D.  Davis,  Assistant  Deputy 
Chief  of  Staff  for  Intelligence,  Office, 
Deputy  Chief  of  Staff  for  Intelligence. 

15.  Janet  C.  Menig,  Deputy  Director  of 
Management  (Installation  Management 
and  Resourcing),  Office  of  the  Chief  of 
Staff. 

16.  Margaret  E.  Myers,  Deputy  to  the 
Commander/Technical  Director, 
Operational  Evaluation  Center,  U.S. 
Army  Operational  Test  ft  Evaluation 
Command. 

The  members  of  the  Performance 
Review  Board  for  Army  Acquisition 
Executive  are: 

1.  Dale  Adams.  Program  Executive 
Officer,  Armaments. 

2.  George  G.  Williams,  Program 
Executive  Officer,  Tactical  Missiles. 

3.  Major  General  DeWitt  T.  Irby. 
Program  Executive  Officer  Aviation. 

4.  Major  General  Peter  M.  McVey, 
Program  Executive  Officer  Armored 
Systems  Modernization. 

5.  Major  General  William  S.  Chen, 
Program  Executive  Officer  Missile 
Defense. 

6.  Maurice  R.  Donnelly,  Assistant 
Deputy  for  Plans  and  Programs, 
Assistant  Secretary  of  the  Army 
(Research,  Development  and 
Acquisition). 

7.  Mr.  Joseph  R.  Varady,  Director  for 
Procurement  Policy  Assistant  Secretary 
of  the  Army  (Research,  Development 
and  Acquisition). 

8.  Brigadier  General  (P)  William  H. 
Campbell,  Program  Executive  Officer, 
Command  ft  Control  Systems. 

9.  Charles  S.  Austin,  Program 
Executive  Officer,  Standard  Army 
Management  Information  System. 

10.  Neal  W.  Atkinson,  Deputy 
Program  Executive  Officer 
Communication  Systems. 

Tlie  members  of  the  Performance 
Review  Board  for  the  Consolidated 
Commands  are: 

1.  Mervin  A.  Frantz,  Jr.,  Assistant 
Deputy  Chief  of  Staff  for  Resource 
Management,  Headquarters,  U.S.  Army 
Training  and  Doctrine  Command. 

2.  Toni  B.  Wainwright,  Assistant 
Deputy  Chief  of  Staff  for  Base 
Operations  Support,  Headquarters,  U.S. 
Army  Training  and  Doctrine  Command. 

3.  Major  General  John  Herrling,  Chief 
of  Staff,  Headquarters,  U.S.  Army 
Training  and  Doctrine  Command. 

4.  Major  General  Walter  Bryde, 
Deputy  Chief  of  Staff  for  Base 
Operations  Support,  Headquarters,  U.S. 
Army  Training  and  Doctrine  Command. 

5.  Michael  L  Gentry,  Technical 
Director.  U.S.  Army  Information 
Systems  Engineering  Command,  U.S. 
Army  Information  Systems  Command. 

6.  Leonard  J.  Mabius,  Technical 
Director,  Headquarters,  U.S.  Army 
Information  Systems  Command. 


7.  Brigadier  General  John  M.  Watkins, 
Jr..  Deputy  Commander  for  U.S.  Army 
Information  Systems  Command,  U.S. 
Army  Information  Systems  Command. 

8.  Brigadier  General  George  A.  Landis. 
Commanding  General,  Personnel 
Information  Systems  Command,  U.S. 
Army  Information  Systems  Command. 

9.  Brigadier  General  John  G.  Zierdt, 
Jr. ,  Director  of  Logistics.  J4 , 
Headquarters,  Forces  Command. 
■KUNQ  oooc  snr-et-M 

10.  William  S.  Fraim,  Civilian 
Personnel  Director,  Headquarters, 
Forces  Command. 

11.  William  M.  Wilkinson,  Deputy 
Comptroller,  Headquarters,  Forces 
Command. 

12.  Thomas  D.  Collinsworth,  Director, 
Transpiortation  Engineering  Agency. 
Military  Traffic  Management  Command. 

13.  Mary  Lou  McHugh,  Deputy  Chief 
of  Staff  for  Operations  (Senior 
Transportation  Advisor),  Headquarters, 
Military  Traffic  Management  Command. 

14.  William  R.  Lucas.  Deputy  to  the 
Commander,  Headquarters.  Military 
Traffic  Management  Command. 

15.  Larry  C.  Hanson,  Assistant  Deputy 
Chief  of  Staff  for  Resoim»  Management, 
Headquarters.  U.S.  Army,  Europe,  and 
Seventh  Army. 

16.  Archie  D.  Grimmett.  Assistant 
Deputy  Chief  of  Staff  for  Personnel 
(Civilian  Persoiuiel).  Headquarters,  U.S. 
Army,  Europe,  and  Seventh  Army. 

17.  Walter  W.  HoUis,  Deputy  Under 
Secretary  of  the  Army  (Operations 
Research),  Office  of  the  Under  Secretary 
of  the  Army. 

18.  Edgar  B.  Vandiver  m.  Director, 
Concepts  Analysis  Agency,  Office  of  the 
Chief  of  Staff,  Army. 

19.  Major  General  Samuel  A.  Leffler. 
Commander,  U.S.  Army  Information 
Systems  Command. 

The  members  of  the  Performance 
Review  Board  for  the  Surgeon  General 
are: 

1.  Major  General  Ronald  H.  Blanck. 
Commander,  Walter  Reed  Army  Medical 
Center. 

2.  Brigadier  General  Nancy  R.  Adams, 
Director  of  Personnel,  Chief,  Army 
Nurse  Corps,  and  Assistant  Surgeon 
General.  Office  of  the  Surgeon  General. 

3.  Bhupendra  P.  Doctor,  Ph.D., 
Director.  Division  of  Biochemistry. 
Walter  Reed  Institute  of  Research. 

4.  Robert  R.  Engle,  Ph.D.,  Deputy 
Director,  EH  vision  of  Experimental 
Therapeutics,  Walter  Reed  Army 
Institute  of  Research. 

5.  Melvin  H.  Heiffer,  Ph.D.,  Chief, 
Department  of  Pharmacology,  Walter 
Reed  Army  Institute  of  Research. 

6.  Nelson  S.  Irey.  M.D.,  Chairman, 
Department  of  Environmental  and  Dru^ 
Induced  Pathology,  Armed  Forces 
Institute  of  Pathology. 
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7.  FathoUab  K.  Mostofi.  MJ}.. 
Qiairman.  Department  of  Genito-urinary 
Pathology,  Armed  Porotf  Inttitute  of 
Pathology. 

8.  Florabel  G.  MuUick,  M.D.. 
Associate  Director,  Center  far  Advanced 
Pathology,  Armed  Forces  Institute  of 
Pathology. 

9.  Timothy  J.  OXaary.  M  J).. 
Chairman,  Department  of  Cellular 
Pathology,  Armed  Forces  Institute  of 
Pathology. 

10.  Donald  E.  Sweet,  M.D.,  Chairman, 
Department  of  Orthopedic  Pathology. 
Armed  Forces  Institute  of  Pathology. 

The  members  of  the  Performance 
Review  Board  for  the  Corps  of  Engineers 
are: 

1.  Major  General  John  F.  Sobke. 
Deputy  Commander,  Headquarters.  U.S. 
Army  Corps  of  Enginews.  Headquarters, 
U.S.  Army  Corps  of  Engineers. 

2.  Mr.  Charles  N.  Dunnam.  Deputy 
Chief,  Construction  Division 
[Engineering  It  Construction). 
He^quarters.  U.S.  Army  Cwps  of 
Engineers. 

3.  Brigadier  General  Albert  J.  Genetti. 
Jr..  Commander,  Ohio  River  Division. 
U.S.  Army  Corps  of  Engineers. 

4.  Brigadier  General  Milton  Hunter, 
Commander,  South  Pacific  Division. 
U.S.  Army  Corps  of  Engineers. 

5.  Mr.  John  P.  Elmore.  Chief. 
Construction  Operations  k  Readiness 
Division,  Headquarters,  U.S.  Army 
Corps  of  Engineers. 

6.  Mr.  James  R.  Hanchey,  Chief  Lower 
Mississippi  Valley  Division.  U.S.  Army 
Corps  of  Engineers. 

7.  Mr.  ArUiur  D.  Denys.  Chief, 
Engineering,  Southwestern  Division. 
U.S.  Army  Corps  of  Ei^neers. 

8.  Mr.  Jimmy  Bates,  Chief.  Planning 
Division,  Headquarters.  U.S.  Army 
Corps  of  Engineers. 

9.  Mr.  Walter  E.  Boge.  Director. 
Topographic  Engineering  Cmter,  U.S. 
Army  Corps  of  Engineers. 

10.  Mr.  C  Gary  Jones.  Chief. 
Environmental  Restoration  Division, 
Headquarters,  U.S.  Army  Corps  of 
Engineers. 

11.  Mr.  John  Wallace,  Director. 
Resource  Management,  Headquarters. 
U.S.  Army  Corps  of  Engineers. 

12.  Mr.  Kisuk  Cheung.  Chief. 
Engineering  Pacific  Ocean  Division. 
U.S.  Army  Corps  of  Engineers. 

13.  Mr.  Louis  Pinata.  Director. 
Construction  Operations,  North  Atlantic 
Division,  U.S.  Army  CotM  of  Engineers. 

14.  Dr.  John  Harriscm.  Director, 
Environmental  Laboratory,  U.S.  Army 
Engineer  Waterways  Experiment 
Station. 

15.  Mr.  Richard  Armstrong,  Chief. 
Engineering.  Heedquarters,  VS.  Army 
Ccnps  of  Engineers. 
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The  members  of  the  Performance 
Review  Board  for  Army  Materiel 
Command  are: 

1.  Major  General  Dewitt  T.  Iiby  Jr.. 
Program  Executive  Officer-Aviation. 

2.  Major  General  Thomas  L.  Prather, 
Deputy  Chief  of  Staff  for  Research  and 
Development.  U.S.  Army  Materiel 
Command. 

3.  Brigadier  General  J.  W.  Boddie,  Jr., 
Deputy  CG  for  Procurement  and 
Readiness,  U.S.  Army  Armament. 
Munitions  and  Chemical  Command. 
AMC. 

4.  Brigadier  General  Harvev  E.  Brown, 
Deputy  Commanding  General  for 
Armament,  U.S.  Army  Armament, 
Munitions  and  Chemical  Command, 
AMC 

5.  Brigadier  General  William  R. 
Holmes,  Deputy  Chief  of  Staff  for 
Ammunition,  U.S.  Army  Materiel 
Command. 

6.  Brigadier  General  Richard  W. 
Wharton,  Jr.,  Commander,  White  Sands 
Missile  Range,  U.S.  Army  Test  and 
Evaluation  Command,  AMC 

7.  Mr.  Grady  Bannister,  Technical 
Director.  U.S.  Army  Electronic  Proving 
Ground,  U.S.  Army  Test  and  Evaluation 
Command,  AMC. 

8.  Dr.  Rudolph  G.  Buser.  Director 
Night  Vision  and  Electronic  Sensors. 
U.S.  Army  Communications-Electronics 
Command,  AMC. 

9.  Dr.  Richard  Chait,  Principal  Deputy 
for  Technology,  U.S.  Army  Materiel 
Command. 

10.  Mr.  Jerry  L.  Chapin,  Deputy  PEO. 
Armored  Systems  Modernization. 

11.  Dr.  Charles  H.  Church,  Director. 
Advanced  Concepts  and  Technology 
Assessments,  HQDA. 

12.  Mr.  Walter  W.  aifford.  Chief.  Air 
Warfare  Division,  U.S.  Army  Materiel 
Systems  Analysis  Activity,  AMC 

13.  Dr.  Larry  O.  Daniel.  Director. 
System  Engineering  and  Production, 
RD&E  Center.  U.S.  Army  Missile 
Command,  AMC. 

14.  Dr.  Wolf  Elber.  Directorate 
Executive.  Vehicle  Structures,  U.S. 
Army  Research  Laboratory,  AMC 

15.  Ms.  Louann  EUedge.  Dir.  Systems 
Integration  k  Mgt  Activity.  AMC 

16.  Mr.  Victor  J.  Ferlise.  Deputy  to  the 
Commander,  U.S.  Army 
Communications-Electronics  Command, 
AMC. 

17.  Mr.  Frank  E.  Fiorilli.  Comptroller, 
U.S.  Army  Communications-Electronics 
Command,  AMC 

18.  Mr.  James  L  Flynn,  ni.  Director, 
Integrated  Materiel  Management  Center, 
U.S.  Army  Missile  Command,  AMC 

19.  Dr.  John  T.  Frasier,  Dir.  BRL.  U.S. 
Army  Laboratory  Command.  AMC 

20.  Mr.  David  V.  Gaggin,  Director. 
Command/Control  k  Systems 


Integration.  U.S.  Army 
Communications-Electronics  Command, 
AMC 

21.  Mr.  Feliciano  Giordano,  Assoc 
Tech  Director,  RD&E  Center,  U.S.  Army 
Communications-Electronics  Command, 
AMC 

22.  Mr.  Dsrold  Ckiffin,  Principal 
Deputy  for  Acquisition,  U.S.  Anny 
Materiel  Command. 

23.  Dr.  Joseph  W.  Holmes,  Director, 
Missile  and  Space  Intelligence  Center. 
Defense  Intelligence  Agency. 

24.  Mr.  Thomas  L.  House,  Technical 
Director,  U.S.  Army  Aviation  Systems 
Conunand,  AMC 

25.  Mr.  George  L.  Jones,  Deputy  Chief 
of  Staff  for  Personnel.  U.S.  Anny 
Materiel  Command. 

26.  Mr.  Henry  B.  Jones,  Director, 
Acquisition  Center,  U.S.  Army  Tank- 
Automotive  Command.  AMC 

27.  Dr.  Robin  L  Keesee,  Director, 
Human  Research  Engineering.  U.S. 
Army  Research  Laboratory,  AMC 

28.  Mr.  James  C  Kelton,  Technical 
Director,  Combat  Systems  Test  Activity. 
U.S.  Army  Test  and  Evaluation 
Command,  AMC 

29.  Mr.  Arthur  Keltz,  Principal 
Deputy  for  Logistics.  U.S.  Army 
Materiel  Command. 

30.  Dr.  Clarence  W.  Kitchens,  Jr.. 
Chief,  Terminal  Ballistics  Division,  BRL, 
U.S.  Army  Laboratory  Command.  AMC 

31.  Dr.  Robert  W.  Lewis,  Technical 
Director,  Natick  RD&E  Center.  VS. 
Army  Troop-Support  Command.  AMC 

32.  Mr.  Victor  Lindner.  Associate 
Technical  Director.  Systems 
Development  and  Engineering,  ARDEC 
U.S.  Anny  Armament,  Munitions,  and 
Chemical  Command.  AMC 

33.  Mr.  Colin  F.  MacDonnell.  Dir,  C3I 
Logistics  k  Readiness  Center,  U.S.  Army 
Commiuiications-Elactronics  Command. 
AMC 

34.  Mr.  Robert  B.  Macbrlane.  Deputy 
Command  Counsel.  U.S.  Army  Materiel 
Command. 

35.  Mr.  William  H.  Mermagen,  Sr., 
Directorate  Executive,  Advanced 
Computational  and  Information 
Sciences  Directorate.  ARL.  AMC 

36.  Dr.  James  W.  Mink.  Director. 
Electronics  Division.  U.S.  Army 
Research  Office.  AMC 

37.  Dr.  Kenneth  J.  Oscar,  Dir.  RDftE. 
U.S.  Army  Tank-Automotive  Command. 
AMC 

38.  Mr.  Michael  A.  Parker.  Technical 
Director,  Chemical.  CRI^C  U.S.  Army 
Armament  Munitions  and  Chemical 
Command,  AMC 

39.  Dr.  Bennie  H.  Pinckley.  Dep 
Program  Executive  Officer,  Air  Defianse. 

40.  Mr.  Raymond  G.  Pollard,  m. 
Technical  Director.  U.S.  Army  Test  and 
Evaluation  Command,  AMC 
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41.  Ms.  Renata  Price.  AsKic  Tech  Dir. 
ARDEC  U.S.  Army  Annament. 
Munitions,  and  Chemical  Command. 
AMC 

42.  Mr.  Joseph  J.  Pudlowski.  fr^ 
Director,  CECOM  Center  for  C3  Systems. 
U.S.  Army  Communicatiana-Elec^ionics 
Command.  AMC. 

43.  Mr.  Jerry  L.  Reed.  Dfr.  Operations. 
U.S.  Army  Research  Lab(natoiy,  AMC 

44.  Mr.  Alfied  D.  Raeder.  Director, 
Acquisitioii  Crater.  U.S.  Army  Xfinilo 
Command,  AMC 

45.  Mr.  Daniel  J.  Rufaeiy,  Logistics 
Director.  U.S.  Army  Aviation  Systems 
Command.  AMC 

46.  Mr.  Michael  Semhirity.  OefMity 
Chief  of  Staff  for  Propam  Analvris  and 
Evaluation,  U.S.  Army  Materiel 
Command. 

47.  Dr.  Robert  E.  Singleton.  Director. 
Engineering  &  Environmental  Sciences 
Division,  U.S.  Army  Reseazdi  OfBoa. 

48.  Mr.  Robert  L.  Swint.  Acting  Oep 
for  Sys  *  Log.  U.S.  Army  Tank- 
Automative  Command,  AMC 

49.  Mr.  Joseph  J.  Verviar.  Director. 
Research  Directorate.  CRDEC,  U.S. 
Army  Armament,  Munitions  and 
Chemical  Command.  AMC 

50.  Mr.  Robert  Weidenmulkr. 
Assistant  Deputy  CUef  of  Staff  far 
Resource  MraagiBgaMnt.  U.S.  Army 
Materiel  Command,  AMC 

51.  Mr.  Wayne  Wheeiock.  Tech  Olr. 
RDftE  Or.  U.S.  Army  Tank-AuUanotive 
Command.  AMC 
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DEPAflTMEffr  OF  EOUCAHON 

RequMts 

agency:  Department  ot  Education. 
ACTKM:  Notice  of  proposed  infonnation 
collection  reqiiests. 

SUMMARY:  The  Director,  Infarraatian 
Resources  Management  Service,  invites 
commrats  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
23, 1993. 

ADDRESSES:  Written  commento  should 
be  addressed  to  the  Office  of 
Infonnation  and  Regulatory  Afiairs. 
Attention:  Dan  Oienok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budgal.  726  Jadooo 
Place,  NW^  rooni  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  fw  copies  of  the  propoeed 
infonnation  collection  requests  riiotdd 


be  addressed  to  Cary  Green,  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  4682.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4851. 

RM  ruRiMER  wronMATWw  contact: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastam  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwoik  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  <»  information 
collection  reqiiests.  OMB  may  amwid  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Infonnation  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  omtains  the  following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement; 

(2)  Title: 

(3)  Frequency  of  collection; 

(4)  The  affected  public; 

(5)  Reporting  burden;  and/or 

(6)  Recordkeeping  burden;  and 

(7)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  fix>m  Cary  Green 
at  the  address  specified  above. 

Dated:  July  16. 1993. 

Caiy  Gr«en. 

Director,  Information  Resources  Management 
Service. 

Office  of  Postsecondary  EducatioB 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  68; 
Burden  Hours:  340. 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hourr  0. 

Abstract:  Grantees  that  have 
participated  in  the  Ronald  E.  McNair 


Postbaccalaureate  Achievemaot  Program 
are  to  submit  these  rq>orts  to  the 
Department.  The  Department  uses  the 
information  to  evaluate  project 
accomplishments,  compliance,  prior 
experiences  and  collect  impact  data  for 
budget  submissions  and  congressiaaal 
hearings. 

Office  of  Poataecondary  Education 

Type  of  Review:  ReinstatemanL 

Title:  Quarterly  Cumulative  Caseload 
Report. 

Frequency:  Quarterly. 

Affected  PobHc:  State  or  local 
governments. 

Reporting  Burden:  Responses:  324; 
Burdien  Hours:  324. 

Recordkeeping  Burden: 
Reoordkeepera:  81;  Burden  Hours:  81. 

Abstract:  This  rvport,  aubmitted  by 
State  Vocational  Rehabilitation 
agencies,  collects  data  on  caaeload  flows 
which  includes  persons  served, 
rehabilitated  and  accepted  Cor  VR 
services.  The  Department  will  use  the 
information  for  program  management 
and  budgeting  purposes. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Case  Service  Report 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  81; 
Burden  Hours:  3,464. 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract:  State  Vocational 
Rehabilitativir  (VR)  agencies  raport 
client  and  piogiani  data.  TIm 
Department  laes  the  infonnation  to 
assess  the  aooamplishmants  of  program 
goals  and  objectives,  and  to  prepare  th« 
annual  report  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Servlcea 

Type  of  Review:  Extrasion. 

Title:  Report  of  Program  Setting 
Where  Early  Intervention  Services  are 
Provided  to  Infants  and  Toddlers  with 
Disabilities  and  Their  Families. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responser  58; 
Burden  Hours:  928. 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract;  This  package  provides 
instructions  and  forms  for  States  to 
report  the  program  setting  whara  infonta 
and  toddlns  with  diaabilitiaa  racaiva 
services.  These  data  serve  as  the  basis 
for  monitoring,  implementing  Federal 
programs  and  reporting  to  CoQgress 
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Offios  of  Spedel  Edacatioa  and 
RehabilitatiTe  SerricM 

Type  of  Review:  Reinstatement. 

Title:  Resolution  of  Applicant/Client 
Appeals. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
govenunents.  { 

Reporting  Burden:  Responses:  81: 
Burden  Hours:  81. 

Recordkeeping  Burden: 
Recordkeepers:  81;  Burden  Hours:  81. 

Abstract:  This  form  will  be  used  to 
meet  specific  data  requiremenU, 
collecting  information  on  the  number 
and  types  of  Vocational  Rehabilitation 
agency  applicant/client  appeals 
handled,  ue  types  of  complaints/issues, 
and  the  resolution  of  those  appeals.  The 
Department  will  use  the  Information  to 
monitor  program  management  and 
compliance.  j 

Office  of  Special  Edncatioa  and 
RehabilitatiTe  Senricet 

Type  o/i?evJew:  Reinstatement. 

7Yt/e:  Annual  Client  Assistant 
Progj^un  (CAP)  Report. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
govemmenta;  non-profit  institutions. 

Reporting  Burden:  Responses:  57; 
Burden  Hours:  228.        { 

RecordkBeping  Burden: 
Recordkeepcffs:  0:  Burden  Hours:  0. 

Abstract:  Client  Assistant  Program 
agencies  use  this  form  to  report  to  the 
Department  on  their  progress  in 
administering  the  program.  The 
Department  uses  tne  information  to 
evaluate  the  program  and  make 
recommendations  to  Congress. 

Office  of  Special  Education  and 
RehabilitatiTe  Services 

Type  of  Review:  Reinstatement. 

Title:  Annual  Report  on  Post- 
Employment  Services  and  Annual 
Reviews. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
govemmenta. 

Reporting  Burden:  Responses:  81; 
Burden  Hours:  81. 

Recordkeeping  Burden: 
Recordkeepers:  0:  Burden  Hours:  0. 

Abstract:  State  Vocational 
Rehabilitative  (VR)  agencies  submit  this 
report  to  the  Department  on  the  post- 
employment  status  of  handicapped 
individuals.  The  Department  uses  the 
information  collected  to  monitor  post- 
closure  activities  of  the  VR  clientele. 

(PR  Doc  93-17357  FUed  7-21-93;  8:45  ami 
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Parent  Infonnatlon  and  Training 
Programs;  Notice  Extending  the 
Cloaing  Date  for  Transmittal  of 
Applications  for  New  Awards  for  Rscal 
Year  (FY)  1993 

DCAOUNE  FOR  TRANSMITTAL  OF 
APPtXATlONS:  The  deadline  date  for 
transmittal  of  applications  is  extended 
from  July  18. 1993,  to  August  5, 1993. 

On  May  12, 1993.  the  Department  of 
Education  published  in  the  Federal 
Register  (58  FR  28001)  a  notice  inviting 
applications  under  the  Parent 
Information  and  Training  Programs. 

While  the  notice  specifically 
referenced  section  803(c)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
as  the  statutory  authority  governing  this 
program,  not  all  of  the  statutory 
requirements  were  specifically 
highlighted.  By  this  notice,  the 
Department  wants  to  ensure  that  all 
applicanta  are  aware  of  the  requirement 
in  section  803(c)(4)(C).  This  section 
requires  that  each  private  nonprofit 
organization  serve  individuals  with  a 
full  range  of  disabilities,  and  the 
parenta,  fomily  members,  guardians, 
advocates,  or  authorized  representatives 
of  the  individuals. 

The  purpose  of  this  notice  is  to  extend 
the  deadline  date  for  transmittal  of 
applications.  This  will  enable 
applicanta  to  submit  or  amend  their 
proposals. 

DEAOUNE  FOR  INTERGOVERNMENTAL 
REVIEW:  October  4, 1993. 

FOR  APPUCATIONS:  To  request  an 
application,  telephone  (202)  205-9343. 
IJeaf  and  hearing  impaired  individuals 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brightly,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W., 
Room  3322,  Switzer  Building, 
Washington.  D.C  20202-2649. 
Telephone:  (202)  205-9561. 

PROGRAM  AirmORITY:  29  U.S.C  774. 

Dated:  July  16. 1993. 
Juditli  E.fleuiBaiii>, 

Assistant  Secretary,  Office  of  Special 
Education,  and  BehabUitative  Services. 
(FR  Doc.  93-17359  Filed  7-21-93;  8:45  am) 
■tLUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Inertial  Confinement  Fusion  Advisory 
Commltlaa^Dafanaa  Programs; 
Partially  Cloaad  Mealing 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  notice  is  hereby 
given  of  the  foUonving  meeting: 

Name:  Inertial  Confinement  Fusion 
Advisory  Committee/Defense  Programs 
Date  and  Time:  Agenda  is  subject  to 
revision 
Wednesday.  August  25. 1993. 9  a.m.-10:05 

a.m.^-Open 
Wednesday.  August  25. 1993. 10  a.m.- 

12:30  p.m.— Closed 
Wednesday.  August  25. 1993, 1:30  p.m.-6 

p.m. — Open 
Thursday.  August  26. 1993. 9  a.m.-12:25 

p.m.— Open 
Thursday.  August  26. 1993. 1:25  p.m.-2:55 

p.m.— <ilosed 
Thursday.  August  26. 1993.  3:10  p.m.-« 

p.m.'^Open 
Friday.  August  27, 1993, 8:55  a.m.-ll 

a.m.— Qoeed 
Friday,  August  27, 1993, 11:15  a.m.-12:30 

p.m.— Open 
Place:  Naval  Research  Laboratory, 
Washington,  DC.  Building  222,  Auditorium 
(See  below  Cor  restricted  access  procedures) 
Contact:  Marshall  M.  Sluyter,  Designated 
Federal  Officer,  Office  of  Inertial 
Confinement  Fusion  (DP-28),  Office  of 
Defense  Programs.  Washington,  DC  20585, 
Telephone:  (301)  903-3345 

Persons  wishing  to  attend  the  meeting 
must  contract  Robert  Robenseifiier  at 
(301)  903-8635,  to  arrange  for  visitor 
passes  to  the  meeting  room  at  the  Naval 
Research  Laboratory.  Visita  are 
restricted  to  U.S.  citizens. 

Purpose  of  the  Qunmittee:  To  provide 
advice  and  guidance  to  the  Assistant 
Secretary  for  Defense  Programs  on  both 
technical  and  management  aspects  of  the 
Inertial  Confinement  Fusion  program. 

Purpose  of  the  Meeting:  To  Identify  the 
appropriate  program  strategy  for  the  Krypton 
fluoride  laser  fiision  driver  activities,  u  well 
as  the  relative  importance  of  the  Krypton 
fluoride  laser  fusion  activity  in  relation  to 
other  activities  of  the  Inertial  Confinement 
Fusion  Program. 

Tentative  Agenda:  Subject  to  Revision 

August  25, 1993 

9  a.m.  Introductory  Remarks  and  Summary 

of  Events  Since  Previous  Advisory 

Committee  Meeting 
9:30  a.m.  The  Sandia  Light  Ion  Technical 

Contract 
10:20  a.m.  Qosed  Meeting 
1:30  p.m.  The  Naval  Research  Laboratory 

Krypton  Fluoride  Prc^;ram 

August  26, 1993 

9  a.m.  The  Naval  Research  Laboratory 

Krypton  Fluoride  Program 
10:25  am.  The  Los  Alamos  National  Lab. 

Krypton  Fluoride  Program 
1:25  p.m.  Closed  Meeting 
3:10  p.m.  Comments  on  the  Krypton 

Fluoride  Laser  Fusion  Program 
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4:40  pA.  Opportimity  far  PbUlc  Cnrnmnt        Inued  at  Washington.  DC  on  July  18. 1993. 
andGaBiiBitlwDiaciisak»Pariod(anl        Marda  L.  Mania, 


pnaentatioiM  limHad  to  10  BlauM 
Augutt  27, 1993 
8:55  ajn.  Ooaad  Meoting 
11:15  a-BL  Committee  Diacuaakm  and 

MiiHiimy  Wiap*Up 

Open  to  the  Public:  On  Aagait  25, 
1993,  from  9  a.ni.  to  10:05  ajn.,  and 
from  1:30  pjn.  to  6  jun^  on  August  28. 
1993.  from  9  sjn.  to  12:2S  p.m.,  and 
from  3no  pjn.  to  6  p.m.:  and  on  August 
27, 1993,'from  11:15  UB.  until 
adjoununent  the  moating  is  open  to  the 
public.  Tho  Chainnan  of  tho  Committee 
is  empowered  to  guide  tlie  meeting  in  a 
manner  that  will,  in  the  CSiainnan's 
Judgment,  &cilitate  die  orderly  conduct 
of  business. 

Any  member  of  the  public  who 
wishes  to  make  an  oral  statement 
pertaining  to  agenda  items  dunild 
contact  Robert  Robenseifrier  ti  the 
phone  numbw  given  above.  Requests 
must  be  received  before  3  pjn.  (oMtmn 
daylight  time)  Friday.  August  20, 1993. 
Reascmable  provisions  wiU  be  made  to 
include  the  presentatiao  during  the 
puUic  comment  period.  Oral  presenters 
are  asked  to  provide  25  ct^es  of  their 
statements  at  the  time  of  their 
presentations. 

Written  statements  pertaining  to 
agenda  items  may  also  be  submitted 
prior  to  the  meeting.  Written  statem«its 
must  be  received  by  the  Designated 
Federal  OfBcer  at  the  address  shown 
above  before  3  pjn.  (eastern  dayli^t 
time]  Friday.  August  20. 1993,  to  assure 
they  are  considered  by  the  Committee 
during  the  meeting. 

Closed  Meeting:  Pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463,  as 
amended  (title  5,  United  States  Code, 
App.  2),  section  7234(b).  title  42.  United 
States  Code,  and  section  552b(c)(l),  title 
5,  United  States  Code,  tbe  portions  of 
the  meeting  from  10:20  a.m.  to  12:30 
p.m.  on  August  25. 1993,  bom  1:25  p.m. 
to  2:55  p.m.  on  August  26. 1993,  and 
from  8:55  a.m.  to  11  a.m.  on  August  27. 
1993.  will  be  closed  to  the  public  in  the 
interest  of  national  security. 

Minutes:  Minutes  of  the  opmi  portions 
of  the  meeting  will  be  available  for 
public  view  and  cf^ying  approximately 
30  days  following  die  meeting  at  the 
Freedom  of  Information  Public  Reeding 
Room,  room  1E-190,  U.S.  Department  of 
Energy.  100  Independence  Avenue, 
SW..  Washington,  DC.  20585.  bet%veen 
the  hours  of  9  ajn.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


Deputy  Adviaory  Ceaanittee.  ktant^aaent 
Officer. 

[PR  Doc  93-17453  Piled  7-21-93;  8:45  am] 


Offlo*  of  Fossil  Energy 

[Deekal  Na  FE  CAE  93-22-Certifieelieii 
WeBoe    122] 

FUing  Certmcation  of  Compltanoo; 
Coal  Capat>iiny  of  New  Etectrie 
Powaiplawl;  Powerplanl  and  Induatrlal 
FUalUaaAct 

AOENCY:  OfBce  of  Fossil  Eneigy. 

Department  of  Energy. 

ACnow:  Notice  of  filing.  

SUMMARY:  Tenaska  Washington  Partners 
n.  LP.  CTenaska)  has  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs.  Fossil  Energy,  room 
3F-056.  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  MFORMATION:  Title  M  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  foel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  (x  another  alternate  niel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  Uiat  a 
certification  has  iMen  filed.  The 
following  owner/opwator  of  a  proposed 
new  beseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 

Owner  Tenadca 
Operator  Tenaska 
Location:  Tacoma.  Washington 
Plant  Configuration:  Combined  cycle 
cogeneration 


Capacity:  248  megawatts 

Aie/:  Natural  gas 

Purdiasing  Utilities:  Bonneville  Power 

Administradon 
Expected  In-Service  Date:  3rd  Qnaitsr, 

1990 

Issued  in  Wuhingtoo.  DC.  July  19, 1993. 
ftntfannjj  raian. 

DimcSor.  Office  of  Coal  B' Electricity.  Office 
of  Fuels  Proffxtam,  Office  of  Fossil  fTanijj 
[PR  Doc  93-17451  Piled  7-21-03;  •;4S  aoU 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRU46aO-SI 


kiRMnialloii  CoHacllon 


AQaney 
Acthrfttaa  IMidar 


AOBICY:  Environmental  ProlactiaB 
Agency  (EPA). 
AcnoN:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  biformation  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(QMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  23, 1993. 
FOR  FURTHER  MFORMATION  OR  TO  OBTAM 
A  COPY  OF  TMB  ICR  OOHTACT!  Sandy 
Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  MFORMATXMt: 

Office  of  Watar 

Titie:  404  State  Permit  Applications 
and  404  State  Program  Annual  R^xst 
(EPA  ICR  No.  220.05;  OMB  Control  No. 
2040-0015). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  collection  for  the 
information  collection  activities 
associated  with  State  404  Permit 
Applications  and  State  Program  Annual 
Reports.  Under  section  404  of  the  Clean 
Water  Act.  the  U.S.  Army  Corps  of 
Engineers  (Corps)  permitting  authority 
may,  in  certain  instances,  be  transferred 
to  a  State  upon  approval  by  the  EPA.  In 
accordance  with  40  CFR  part  233,  States 
requesting  a  transfer  of  permitting 
authority  must  provide  EPA  with 
information  before,  and  subsequent  to, 
EPA  approval.  The  EPA  will  use  this 
information  to  satisfy  specific 
requirements  set  forth  by  section  404  of 
the  Clean  Water  Act. 

This  KR,  once  approved,  will 
continue  to  require  State  governments 
requesting  a  transfer  of  permitting 
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authority  to  complete  an  application  to 
the  EPA  consisting  of  legal  documents, 
correspondence  from  State  Officials. 
Memoranda  of  Agreement  with  the 
Secretary  of  the  Army  and  the  EPA 
Regional  Administrator,  a  complete 
program  description,  and  appropriate 
State  Statutes  and  regulations. 
Following  the  transfer  of  authority. 
States  must  provide  EPA  with:  (1)  Pre- 
notlGcation  by  permit  holders  or 
reporting  pursuant  to  a  general  permit; 
(2)  an  annual  report  providing  statistics 
and  describing  the  status  of  the  State 
permit  program:  and  (3)  sufficient 
information  fat  Federal  review  of 
individual  applications  where  Federal 
review  is  not  waived. 

Presently  one  State  has  received 
permitting  authority,  with  an  estimated 
four  additional  States  requesting 
transfer  of  authority  over  the  next  three 
years. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16.6  hours  per 
response  including  time  for  reviewing 
regulations,  gathering  and  compiling  the 
data  needed,  and  completing  and 
reviewing  the  information. 

Respondents:  State  governments  and 
permit  holders,  as  appropriate. 

Estimated  Number  of  Respondents: 
1.635. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  On  occasion 
of  application  by  State  for  transfer  of 
permit  authority  or  notification  of  intent 
to  discharge  by  a  general  permit  holder; 
annual  submission  of  State  program 
report 

Estimated  Total  Annual  Burden  on 
Respondents:  27,190  hours. 

Send  comments  regarding  the  biirden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer,  U.S.Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street. 
SW.,  Washington.  DC  20460. 

and 

Matt  Mitchell.  Office  of  Management 
and  Uudget.  Office  of  Information  and 
Regulatory  Affidrs.  725  17th  Street. 
NW..  Washington.  DC  20503. 
Dated:  July  14, 1993. 

PaolLapebf. 

Otrector,  Regulatory  MaaagBmeiit  Division. 

PH  Doc  B3-17337  Fited  7-21-03;  a:4S  am] 


[Fm.-4681-«] 

Policy  Regarding  the  Sale  of  1995  and 
Subeequent  Model  Year  California 
Vehiclee;  Public  Workshop 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  public  workshop  and 

request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  currently  developing 
policy  regarding  the  sale  of  1995  and 
subsequent  model  year  motor  vehicles 
certified  only  to  California  standards.  To 
aid  the  Agency  in  this  process,  a  public 
workshop  will  be  held  to  discuss  the 
issues  relevant  to  the  sale  of  these 
California  vehicles.  The  Agency  is  also 
inviting  written  comment  on  these 
issues.  All  interested  parties  are  invited 
to  attend  the  public  workshop  and 
provide  input  on  all  relevant  issues. 
DATES:  The  workshop  will  be  held  on 
Wednesday,  August  11, 1993,  beginning 
at  10  a.m.  in  Washington,  DC.  Persons 
interested  in  making  presentations  at 
the  workshop  are  requested  to  notify  the 
Agency  contact  below  at  least  two 
weeks  prior  to  the  workshop  so  that  a 
final  agenda  can  be  prepared.  Written 
comments  may  be  submitted  to  Public 
Docket  No.  A-93-30  until  thirty  days 
after  the  workshop. 

ADDRESSES:  The  workshop  will  be  held 
at  L'Enfant  Plaza  Hotel,  480  L'Enfant 
Plaza.  SW..  Washington  DC,  20024. 
Phone  Number:  202-484-1000.  Written 
comments  may  be  submitted  to  Public 
Docket  No.  A-93-30  at  the  following 
address:  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460.  The  docket  is  available  for 
public  inspection  from  8:30  a.m.  until 
12  noon  and  from  1:30  p.m.  until  3:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Greenberg,  Manufacturers 
Programs  Branch.  Manufacturers 
Operations  Division  (64051),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Telephone  (202)  233-9269. 

SUPPI^MENTARY  INFORMATION: 

L  Background 

Prior  to  New  York's  adoption  of 
CaUfomia  motor  vehicle  emission 
standards.  EPA's  policy  regarding  the 
sale  of  California  vehicles  had  been  that 
these  vehicles  could  not  be  sold  outside 
of  the  State  of  California,  unless  the 
ultimate  purchaser  principally  used, 
titled,  or  registered  the  veucle  in 
CaliCoraia.     .c^.:*,*-^.    .    »..,. 


The  State  of  New  York  adopted 
California  motor  vehicle  emission 
standards  for  light  duty  vehicles  and 
light  duty  trucks  beginning  with  the 
1993  model  year.  State  regulations 
implementing  those  standards  took 
effect  for  engine  families  that  began 
production  on  or  after  November  22. 
1992.  Due  to  the  significant  interstate 
sales  between  motor  vehicle  dealers 
located  in  New  York  and  dealers  located 
in  its  border  states,  concerns  developed 
about  potential  economic  burdens  that 
dealers  in  New  Yoric  and  in  contiguous 
states  may  face.  To  alleviate  these 
concerns.  EPA  modified  its  existing 
policy  regarding  the  sale  of  California 
vehicles.  Under  the  modified  policy, 
light  duty  vehicles  and  light  duty  trucks 
certified  to  California  standards  could 
be  sold  in  California.  New  York  (the 
only  state  to  adopt  California  standards 
pursuant  to  section  177  for  model  years 
1993  and  1994)  and  states  contiguous  to 
those  two  states.!  EPA  described  this 
modified  policy  as  it  applies  to  the  New 
York  area  and  its  legal  iMsis  in  an  April 
28, 1993  letter  sent  to  the  Commissioner 
of  New  York's  Department  of  Motor 
Vehicles  (a  copy  of  which  has  been 
placed  in  Public  Docket  No.  A-93-30). 
In  a  June  10, 1993  response  to  a  General 
Motors  inquiry  (also  placed  in  Public 
Docket  No.  A-g3-30).  EPA  described 
this  policy  in  mora  detail.  This  modified 
policy,  however,  is  efiisctive  for  cmly  the 
1993  and  1994  model  years. 
Additionally,  several  other  states  have 
adopted  or  are  planning  to  adopt 
California  standards  which  will  also 
affect  the  1995  and  subsequent  model 
years. 

n.  Information  Requested 

EPA  is  interested  in  obtaining  all 
relevant  information  on  the  sale  of  new 
motor  vehicles  certified  to  California 
emission  standards  to  assist  us  in 
evaluating  the  original  (prior  to  1993) 
and  the  current  1993/1994  model  year 
policy.  We  are  interested  in  discussion 
regarding  the  possibility  of  the 
continuation  of  the  1993/1994  policy 
into  later  model  years  or  whether  other 
options  are  mora  reesonable.  Relevant 
information  includes  the  impact  of 
various  policy  options  on  the  public, 
motor  vehicle  dealers  and 
manu&cturen.  as  well  as  air  qualiW. 
EPA  also  requests  comments  regardii^ 
its  legal  authority  to  permit  the  sale  of 
vehicles  certified  to  California  standards 
in  states  other  than  California  or  those 


I  Nwr  York  did  Bol  adopt  GdifofiiU  mMium  duty 
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that  adopt  the  Califoniia  standards 
pursuant  to  section  177. 

Parties  submitting  written  comments 
may  assert  a  business  confidentiality 
claim  covering  all  or  part  of  the 
information  provided.  A  claim  of 
business  confidentiality  regarding  any 
information  submitted  should  be  made 
in  a  manner  consistent  with  40  CFR 
2.203(b).  Information  covered  by  such  a 
claim  will  be  disclosed  by  EPA  only  to 
the  extent,  and  by  means  of  the 
procedures  set  forth  in  40  CFR  part  2. 
subpart  B.  If  no  claim  accompanies  the 
information  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  submitting 
party. 

m.  Workshop  Structure 

EPA  will  arrange  the  workshop 
agenda  to  accommodate  those  persons 
who  want  to  make  presentations  and 
who  notify  the  Agency  contact  listed 
above  at  least  two  weeks  prior  to  the 
workshop.  Persons  who  have  not 
previously  contacted  the  Agency  but 
who  wish  to  make  oral  presentations  on 
the  day  of  the  workshop  may  do  so  to 
the  extent  time  permits.  Written 
comments  may  also  be  submitted  to 
Public  Docket  No.  A-93-30  for  30  days 
after  the  workshop. 

Dated:  July  15, 1993. 
Robert  D. 


Acting  Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  93-17421  Piled  7-21-93;  8:45  am] 
MUJNac00E( 


I  maainm  dutjr 
■UlomiaMDVi 


(OPP-66180;  FRL-4634-3] 

Arsenic  Add;  Receipt  of  Request  to 
Cancel;  Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  Notice,  issued  pursuant 
to  section  6(0(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  announces  EPA's  receipt  of 
a  request  from  Drexel  Chemical 
Company  to  cancel  the  registration  of  its 
Drexel  /j^nic  Add  Cotton  Desiccant. 
EPA  grants  this  voluntary  cancellation 
effective  July  22, 1993. 

DATES:  The  cancellation  order  shall 
become  effective  July  22, 1993. 
FOR  FtlRTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Special  Review  Branch.  3rd  floor.  2800 


Qystal  Drive,  Arlington,  VA,  (703)  308- 

8033. 

SUPPI^MENTARY  INFORMATXM:  This 

Notice  announces  the  receipt  of  a 

request  for  cancellation  of  Drexel 

Arsenic  Acid  Cotton  Desiccant. 

I.  Request  for  Voluntary  Cancellation 

Arsenic  add  is  used  as  a  desiccant  on 
cotton  in  certain  areas  of  Texas  and 
Oklahoma  to  facilitate  harvest  by 
mechanical  cotton  strippers.  EPA 
initiated  a  Rebuttable  Presumption 
against  Reregistration  ((RPAR).  now 
called  a  Special  Review)  on  this 
chemical  and  other  inorganic  arsenicals 
on  Odober  18,  1978  (43  PR  48267).  That 
Notice  was  based  on  a  determination 
that  use  of  the  inorganic  arsenicals  met 
or  exceeded  the  risk  criteria  for 
carcinogenicity,  teratogenicity,  and 
mutagenidty  under  40  CFR  162.11  (now 
40  CFR  154.7).  EPA  issued  a  Notice  of 
Preliminary  Determination  to  Cancel 
Registration  (PD  2/3)  on  October  7, 1991 
(56  FR  50576).  for  arsenic  acid 
registered  for  use  as  a  desiccant  on 
cotton.  After  negotiations  with  EPA,  the 
two  registrants  who  were  actively 
producing  Arsenic  Acid  desiccant  for 
use  on  cotton.  Elf  Atochem  North 
America  and  Voluntary  Purchasing 
Groups,  Inc.  (VPG)  requested 
cancellation  of  these  registrations.  On 
May  6,  1993  (58  FR  26975),  EPA  granted 
these  requests,  issued  a  cancellation 
order,  and  provided  for  sale  and  use  of 
existing  stocks  of  Atochem  and  VPG 
arsenic  add  desiccant. 

Subseouently,  EPA  found  that  Drexel 
Chemical  Company,  who  was  not 
producing  arsenic  acid  at  the  time 
negotiations  were  initiated  with  the 
other  registrants,  still  had  an  adive 
registration  of  arsenic  acid.  In  1985  and 
again  in  1986,  Drexel  did  not  respond  to 
two  separate  Data  Call-ins  (DCIs)  issued 
under  sedion  3(c)2(b)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Ad  (FIFRA)  for  arsenic  acid,  and 
requested  voluntary  suspension  of  its 
registration  of  arsenic  add.  Accordingly, 
in  letters  dated  December  9, 1985,  and 
December  12. 1986,  EPA  suspended  the 
registration,  as  required  by  FIFRA 
sedion  3(c)2(b),  for  failure  to  respond  to 
these  two  DCIs.  On  December  18, 1986, 
EPA  issued  a  "stop-sale"  order,  which 
ordered  the  company  not  to  use, 
distribute,  sell,  offer  for  sale,  hold  for 
sale,  ship,  deliver  for  shipment,  receive 
and  (having  so  received)  deliver  or  offer 
to  deUver,  or  remove  the  suspended 
pestidde. 

After  being  contaded  recently  by 
EPA,  Drexel  requested  the  cancellation 
of  its  produd  Drexel  Arsenic  Acid 
Cotton  Desiccant,  registration  number 
19713-103,  in  a  letter  dated  May  21, 


1993.  Drexel  also  requested  a  waiver  of 
the  public  comment  period. 

n.  EPA's  Dedskns  on  the  RMfvest  figr 
Voluntary  CancsUalkHi.  the 
CancallatkMi  Order,  and  Provision  for 
Existing  Stocks 

EPA  hereby  grants  Drexel's  request 
that  the  registration  of  the  produd 
Drexel  Arsenic  Add  Cotton  Desiccant, 
registration  number  19713-103,  which 
contains  the  active  ingredient  arsenic 
acid,  be  voluntarily  canceled. 
Concurrently,  B>A  is  issuing  this 
Cancellation  Order  for  Drexel's  arsenic 
add  cotton  desiccant. 

Under  sedion  6(0(1)  of  FIFRA,  a 
registrant  may  request  at  any  time  that 
EPA  cancel  any  of  its  pMstidde 
registrations.  EPA  must  publish  in  the 
Federal  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
comment  period  or  the  Administrator 
determines  that  the  continued  use  of  the 
pesticide  would  pose  an  unreasonable 
adverse  effed  on  the  environment.  By 
letter  dated  May  21, 1993,  Drexel 
requested  a  waiver  of  the  comment 
period.  For  this  reason,  this 
Cancellation  order  shall  become 
effedive  on  July  22, 1993. 

Accordingly,  as  of  July  22, 1993,  no 
person  may  distribute,  sell,  or  use 
Drexel  Arsenic  Add  Desiccant. 

m.  Availability  of  the  Public  Docket 

Copies  of  documents  referred  to  in 
this  Notice  are  available  in  the  Public 
Docket,  located  in  CM  «2,  Rm.  1128, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA.  Hours  are  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Dated:  July  14, 1993. 
Daniel  M .  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  93-17425  Filed  7-21-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Informetion  Collection 
Requiremente  Submitted  to  Office  of 
IWIanagement  and  Budget  for  Review 

July  14, 1993. 

The  Federal  Commimications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Redudion  Ad  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contrador.  International  Transcription 
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Service.  Inc..  2100  M  Street,  NW.,  suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  Auther  infivmatioD  on  these 
submissions  contact  Judy  Boley.  Federal 
Conunimicati(»is  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-4814. 

OMB  Number  3060-0238. 

Title:  Section  74.703,  Interference. 

>4ctio/i:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Estimated  Annual  Burden:  10 
responses;  2  hours  average  burden  per 
response;  20  hours  total  annual  burden. 

JVeeds  and  Uses:  Section  74.703(f) 
requires  licensees  of  low  power  TV  or 
TV  translator  stations  causing 
interference  to  other  stations  to  submit 
a  report  to  the  FCC  detailing  the  nature 
of  interference,  source  of  interfering 
signals,  and  remedial  steps  to  eliminate 
the  interference.  This  report  is  to  be 
submitted  after  operation  of  the  station 
has  resumed.  The  data  is  used  by  FCC 
staff  to  determine  that  the  licensee  has 
eliminated  all  interference  caused  by 
operation  of  their  station. 

OMB  Number:  3060-0248. 

Title:  Section  74.751.  Modification  of 
transmission  system. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  and  on  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  25 
responses,  0.5  hours  average  burden  per 
response.  13  hours  total  annual  burden 
per  response;  recordkeepen.  0.5  hoiu^ 
average  burden  per  recordkeeper,  13 
hours  total  annual  burden  per 
recordkeeper  =  26  hours  total  aimual 
burden. 

Needs  and  Uses:  Section  74.751(c) 
requires  licensees  of  low  power  TV  or 
TV  translator  stations  to  send  written 
notification  to  the  FCC  of  equipment 
changes  which  may  be  made  at 
licensee's  discretion  without  the  use  of 
a  formal  application.  Section  74.751(d) 
requires  that  licensees  of  low  power  TV 
or  TV  translator  stations  place  in  the 
station  records  a  certification  that  the 
installation  of  new  or  replacement 
transmitting  equipment  complies  in  all 
respects  with  the  technical  requirements 
of  this  section  and  the  station 
authcrization.  The  notifications  and 
certifications  of  equipment  changes  are 


used  by  FCC  staff  to  assure  that  tf» 

equipment  changes  made  are  in  full 

compliance  with  the  technical 

requirements  of  this  section  and  the 

station  authorizations  and  will  not 

cause  interference  to  other  authorized 

stations. 

Federal  Communicatioas  Conunission. 

William  F.  Cattn. 

Acting  Seaetary. 

(FR  Doc.  93-17340  Filed  7-21-93;  8:45  tm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-997-OR] 

Illinois;  Amendment  to  Notice  of  ■ 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  of  a  major  disaster 
for  the  State  of  Illinois.  (FEMA-997- 
DR).  dated  July  9, 1993.  and  related 
determinations. 
EFFECTIVE  DATE:  July  14. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPtEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
lUinois  dated  July  9, 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  president  in  his  declaration  of  July 
9, 1993: 

Boone,  Lake,  McHenry,  Stephenson,  and 

Wiimebago  tor  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimin. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
[FR  Doc.  93-17428  Filed  7-21-93;  8:45  ami 
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(FEMA-«97-ORI 

Illinois;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
997-DR).  dated  July  9, 1993.  and  related 
determinations. 


EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  MFORMATION  CONTACT. 
Pauline  C  Campbell,  Disaster 
Assistance  Proems,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
9, 1993.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafibrd  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  et  seq),  as  follows: 

I  have  datermined  that  the  damage  in 
certain  areas  of  the  State  of  IlUnois,  resulting 
from  severe  storms.  Mississippi  River 
flooding,  and  other  riverine  flooding  on  June 
7, 1993,  and  continuing  is  of  sufficient 
severity  and  magnitude  to  wrarrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  StaSord  Act ").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  bwa.  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  [Kovided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  her^y  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Walter  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  bran 
affected  adversely  by  this  declared 
major  disaster: 

Adams,  Calhoun.  Carroll.  Hancock. 

Henderson,  Henry.  Jarsey,  Jo  Daviass, 
Mercer,  Pike,  Rock  Island,  and  Whiteside 
Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

James  Lee  Witt. 

Director. 

(FR  Doc  93-17429  Filed  7-21-93;  8:45  am) 
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[FEMA-M6-OR] 

kMMi;  Major  OiMster  and  Ralatad 
natarmlnationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnoN:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presicfential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
g96-DR),  dated  July  9. 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  July  9. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Pro^«ms,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
9, 1993,  the  President  declared  a  major 
disaster  luder  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C: 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  on  April  13, 
1993,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 


affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Qayton,  Clinton,  Des 

Moines,  Dickinson,  Humboldt,  Jackson, 
Johnson,  Louisa,  Muscatine,  Scott,  and 
Wapello  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

faMM  Lea  Witt. 

Director 

IFR  Doc  93-17430  Filed  7-21-93: 8:45  am) 
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[FEMA-MS-Ofq 

Miaaouii,  Major  Disaster  and  Related 
Datannlnationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-995-DR).  dated  July  9, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  July  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
9. 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  from  severe  storms  and  flooding  on 
)une  28, 1993,  and  continuing  is  cf  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh,  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Lewis,  Lincoln,  Marion,  Pike,  and  St. 
Charles  Counties  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  Lee  Witt, 
Director. 

IFR  Doc.  93-17431  Filed  7-21-93:  8:45  ami 
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[FEMA-991-DRI 

Oklahoma;  Amendment  to  Notica  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-991-DR).  dated  May 
12, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  July  15. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  dated  May  12, 1993,  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  12. 
1993: 

Oklahoma  County  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimin. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-17432  Filed  7-21-93;  8:45  am) 
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for  NuHpftoHB— o  of  TrantporMlon; 
iMuaneo  ol  CarlMMl*  (l»«rfoim«nco) 

Notice  is  heraby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Paseengers  for 
Nonperfarmance  of  Transportation 
pursuant  to  the  provisions  of  sactiao  3. 
Public  Law  89-777  (46  U.S.C  81 7(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  48  CFR  part 
540.  as  amended: 

EpiroUki  Lines,  Inc  and  Hellenic  Company 
Overseas  Cruise  Vessels  S.A..  SSI  Fifth 
Avenue.  New  York.  NY  10178 

Vessel:  WORLD  RENAISSANCE. 
Dated:  )uly  19. 1993. 

looeph  C  Polking.  | 

Secretary. 

(FR  Doc.  93-17412  Filed  7-21-93;  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

Report  on  R«vfMd  Syttam  Of  Racords 
Undor  tho  Privacy  Act  of  1174 

AGENCY:  General  Services       i 
Administration.  ! 

ACnON:  Notification  of  revised  system  of 
records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974. 5  U.S.C.  552a, 
of  intent  by  the  Ganeral  Services 
Administration  (GSA)  to  revise  a  system 
of  records  maintained  by  GSA.  The 
system  of  records.  Incident  Reporting, 
Investigation,  Contingency  Planning/ 
Analysis  and  Security  Case  Files,  PBS- 
3,  will  be  revised  to  comply  with  42 
U.S.C.  13041,  to  show  that  GSA  will 
conduct  crin^nal  history  background 
checks  of  individuals  involved  vrith  the 
provision  of  diild  care  services  by 
Federal  agencies  to  children  under  the 
age  of  18.  A  revised  system  report  was 
filed  with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the  Office 
of  Management  and  Budget. 

DATES:  Any  interested  party  may  submit 
written  comments  about  this  revision. 
Comments  must  be  received  on  or 
before  August  23, 1993.  The  system  will 
become  effective  without  further  notice 
on  the  30th  day  following  publication  of 
thi!!  notice  unless  comments  are 
received  that  would  result  in  a  contrary 
decision. 


UMI 


AOORESaeS:  Address  conunants  to  the 
General  Services  Administratian  (CAIR) 
Washington.  DC  20405. 
Km  Rjimcii  iPonMATiOM  contact: 
Ms.  Mary  Cunningham.  GSA  Privacy 
Act  Officer,  telephone  (202)  501-2891. 

Background 

The  system  of  records.  Incident 
Reporting,  Investigation,  Contingency 
Planning/Analysis,  and  Security  Case 
Files,  PBS-3,  is  being  revised  to  show 
that  GSA  will  conduct  criminal  history 
background  diecks  of  individuals 
involved  with  the  provision  of  child 
care  services  by  Federal  agencies  to 
children  under  the  age  of  18. 

GSA/PBS-3 

SYSTEM  NAMC:  Inddant  Reporting. 
Investigation,  Contingency  Planning/ 
Analysis,  and  Security  Case  Files. 
SYSTEM  LOCATION:  This  system  of  records 
is  located  in  the  General  Services 
Administration  in  the  Office  of  Physical 
Security  and  Law  Enforcement  and  the 
regional  offices  of  the  Federal  Protective 
Service  Divisions  at  the  listed  addresses 
following  this  notice. 
CATEOOmCS  Of  MOMDUALS  COVERED  BY 
THE  SYSTEM:  a.  Persons  who  were  the 
source  of  (1)  initial  complaint  and  (2)  an 
allegation  that  a  crime  took  place. 

b.  Witnesses  having  information  or 
evidence  about  any  aspect  of  an 
investigation; 

c.  Persons  who  are.  or  who  may 
become,  suspects  in  an  investigation  of 
criminal  activity; 

d.  Subjects  of  investigations  on 
noncriminal  matters; 

e.  Employees  of  GSA  contractors 
performing  contract  services  in 
buildings  and  areas  under  GSA 
jurisdiction; 

f.  Individuals  involved  %vith  the 
provision  to  children  under  the  age  of 
16  of  chvld  care  services  in  facilities 
operated  by  the  Federal  Government; 

g.  Current  and  former  applicants  for 
the  position  of  Federal  Protective 
Officer; 

h.  Individuals  associated  with 
terrorists  or  terrorist  groups  and 
activities  and  names  of  regional  and 
nationwide  terrorist  organizations:  and 

i.  Sources  of  information  and 
evidence  vital  to  the  outcome  of 
administrative  procedures  and  civil  and 
criminal  cases. 

Note:  The  identity  of  these  iodividuals  and 
the  subject  matter  they  r»ntribute  are 
confidential. 

CATEGORIES  OF  RECOAOS  M  THE  SYSTEM: 
Records  include: 

a.  Preliminary  and  other  reports  of 
criminal  investigations  from  the 
opening  of  a  case  until  it  is  closed. 


These  records  are  instituted  and 
maintained  at  varying  points  in  the 
process.  The  processes  of  criminal 
justice  and  civil  or  administrative 
remedies  require  their  partial  or  total 
disclosure. 

b.  Security  files.  These  records 
contain  information  such  as  name,  data 
and  place  of  birth,  address,  Social 
Security  Number,  education, 
occupation,  experience,  and 
investigatory  material. 

c.  Contingency  Planning/ Analysis 
files.  These  records  contain  information 
such  as  name  and  other  identifying 
information  and  investigatory  material 
on  an  individual  associated  with 
terrorists  or  terrorist  groups  and 
activities. 

They  also  contain  information  about 
regional  and  nationwide  terrorist 
organizations  and  their  effiects  on 
security  of  GSA-ownad  (x  -controlled 
facilities. 

d.  Intelligence  briefs;  tactical, 
operational  and  strategic  information 
reports;  regional  and  naticmwHde 
contingency  analyses:  contingency 
action  plans;  and  patterns  and  trends  of 
potential  or  actual  terrorist  groups,  or 
other  activities  that  could  dUsrupt  the 
orderly  operation  of  GSA-owned  or 
-controlled  facilities. 

AUTHOMTY  FOR  MAMTENANCE  OF  THE 
SYSTEM:  Executive  Order  10450.  April 
27, 1953,  as  amended:  Executive  Order 
12065,  June  28. 1978:  31  U.S.C.  1535; 
and  40  U.S.C.  318(a)  through  318d;  42 
U.S.C  13041. 

PURPOSE:  To  assemble  in  one  system 
informaticHi  on  (1)  preliminary  and 
other  criminal  investigation  reports  that 
are  used  to  enforce  criminal  law  and 
rules  and  regulations  for  pimitive 
action;  to  prevent,  control,  or  reduce 
crime  and  apprehend  criminals;  and  for 
correction,  probation  and  pardon,  and 
parole  and  parole  activities;  (2)  security 
files  that  are  used  as  a  basis  for 
suitability  decisions  for  GSA  contract 
personnel  and  for  individuals  involved   ' 
with  the  provision  to  children  imder  the 
age  of  18  of  child  care  services  in 
facilities  operated  by  the  Federal 
government  or  for  the  Federal 
government  by  contractors;  and  (3) 
contingency  action  plans  that  provide 
patterns  and  trends  of  potential  or 
actual  terrorist  group  activities  or  other 
activities  that  could  disrupt  orderly 
operation  of  GSA-owned  or  -controlled 
facilities. 

ROUTINE  USES  OF  RECORDS  UAMTAMEDM 
THE  SYSTEM,  MCLUDMQ  CATEOORIEt  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 
a.  To  disclose  information  to  a  Federal. 
State,  local,  or  foreign  agency 
responsible  for  investigating. 
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prosecutiiig,  enfradng.  or  carrying  out  a 
stattits,  rule,  rsgulation,  or  mder,  wbara 
the  agencies  become  aware  of  a 
violation  or  potential  violation  of  dvil 
or  criminal  law  or  regulation. 

b.  To  diaclose  information  to  a 
Member  of  Congress  or  a  congressional 
staff  member  in  response  to  an  inquiry 
from  that  congreasitmal  ofRoe  maae  at 
the  request  of  that  individual. 

c  To  disclose  information  to  a 
Federal,  State,  or  local  agency  keying 
civil,  criminal,  enforcammt,  or  other 
information  to  get  information  relevant 
in  making  a  decision  on  hiring  or 
retaining  an  employee;  issuing  a 
security  clearance;  letting  a  contract;  or 
issuing  a  license,  grant,  or  other  benefit. 

d.  To  disclose  information  to  a 
requesting  Pedaral  agency  in  connection 
with  hiring  or  retaining  an  employee; 
issuing  a  security  clearance;  reporting 
an  emfrfoyee  investigation;  clarifying  a 
job:  letting  a  oontrMt;  or  issuing  a 
license,  grant,  or  other  benefit  by  the 
requesting  agem^  wdiare  the 
informaticni  is  relevant  and  necessary 
for  a  decision. 

e.  To  disdoae  information  to  an 
appeal,  grievance,  m  formal  complaints 
examiner  equal  employment 
opportimity  investigator  aibitraton 
exclusive  representative  or  other  oflkdal 
engaged  in  investigating  or  settiing  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee. 

f.  To  discloae  information  to  the 
Office  of  Personnel  Management  under 
the  agency's  responsibility  for 
evaluating  Federal  personnel 
manuement. 

g.  To  discloae  infbrmaticm  to  various 
bureaus  and  divisions  of  Department  of 
Justice  that  have  primaiy  lurisdiction 
over  subject  mattws  and  locations 
which  the  Office  of  Physical  Security 
and  Law  Enforcement  shares. 

h.  To  disclose  infarmati<m  to 
subdivisions  of  the  Department  of 
Justice  that  have  responsibility  fat 
prosecuting  criminai  cases  and  pursuing 
civil  cases  arising  from  authorixiBd 
activities  of  the  Office  of  Physical 
Security  and  Law  Enforcement. 

i.  To  discloae  information  to  law 
enforcement  agencies  which  have 
lawfoUy  participated  in  an  investigation 
jointly  ctmducted  with  the  Office  of 
Physical  Security  and  Law  Enforcement. 

j.  To  disclose  mformation  to  the 
Department  of  Justice  when  the  agency, 
and  agency  employee,  or  the  United 
States  is  party  to  or  has  interest  in 
litigation,  and  using  the  records  is 
relevant  and  necasMry  and  compatible 
with  the  purpose  of  ooUectiag  the 
information. 

k.  To  disclose  infonnatioo  to  a  court 
or  adjudicative  body  when  the  agnnry. 


any  agency  employee,  or  United  States 
is  party  to  or  has  intarest  in  litigation, 
and  using  the  records  is  relevant  and 
necessary  and  compatible  with  the 
purpose  of  collecting  the  information. 

POUCm  AND  PRACnCa  RM  trOMNQ, 
raEnVEVMO,  ACCeMMO,  RETAMMQ,  AND 
OOPOStlQ  Of  RECOWM  M  TNI  tVSTBfc 
STOfMOC:  Paper  records  in  file  folders, 
card  files  and  cabinets:  magnetic  tapes 
and  cards  in  cabinets  and  storage 
libraries;  and  computer  records  within  a 
computer  and  attached  equipment 

RCTncVAMJTV:  Filed  by  name,  file 
niunber,  case  number,  incident  and 
location,  and  typra  of  incident. 

SAPE0UARD8:  Records  stored  in  lockable 
containers  with  built-in  3  position  dial 
type  combination  safe  locks  and  in 
secured  rooms.  Magnetic  tapes  whidi 
store  undasaified  records  protected  by 
password  system. 

RETENnON  ANO  ONPOML:  Disposal  of 
records  is  described  in  the  HB.  GSA 
Records  Maintenance  and  DiqMeitioD 
System  (OAD  P  1820.2). 

SVSTBi  MANAOCR  AND  AOOROS: 
Assislant  Commissioner,  Office  of 
Physical  Security  and  Law  Enforcement 
(PS).  Public  Building  Service.  General 
Services  Administration,  18th  and  F 
StreeU.  NW..  Washington.  DC  20405. 
NOrmCATION  PWOCCDUWE:  Inquiries  from 
individuals  should  be  addrrased  to  the 
system  manager. 

RECORD  ACCESS  PROCEDURES:  Requests 
from  individuals  should  be  addressed  to 
the  system  manager.  Individuals  must 
furnish  their  foil  ncmie,  Sodal  Security 
number,  address,  and  telephone 
number.  For  identifk»tion 
requirements,  refer  to  the  agency 
regulatimis  outlined  in  41  CFR  part 
105-64  of  the  Code  of  Fedwal 
Regulations. 

CONTESTMO  RECORD  PROCEDURES: 
General  Services  Administration  rides 
for  contesting  the  contents  and 
appealing  initial  dedsions  are  issiied  in 
41  CFR  part  105-64. 
RECORD  SOURCE  CATEGORIEft: 
Investigations,  informants,  witnesses, 
offidal  records,  investigative  leads, 
statements,  depositions,  business 
records,  or  any  othw  information  source 
available  to  the  Office  of  Physical 
Security  and  Law  EnCracement. 
SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  THE  ACT:  Under  5  U.S.C. 
552a(j),  the  criminal  investigation  case 
files  and  contingency  planning/analysis 
files  in  this  system  of  records  are 
exempt  from  all  provisions  of  the 
Privacy  Act  of  1974  with  the  exception 
of  subsectim  (b);  (c)  (1)  and  (2);  (eH4) 
(A)  tiurough  (F);  (e)  (6).  (7).  (9).  (10).  (11). 


and  (i)  of  the  act.  Under  5  U.S.C 
552a(k),  the  general  investigation  and 
security  files  in  this  system  of  records 
are  exempt  from  subsections  (c)(3);  (d); 
(e)(i):  (e)(4)  (G),  (H),  and  (I);  and  (f)  of 
the  Privacy  Act  of  1974. 

Dated:  July  9. 1993. 
Emily  C  Karam. 

Director,  Infonnation  lAonag/tment  DMtion. 
IFR  Doc.  93-17396  FiM  7-21-93:  S:4S  m^ 
aajjNQ  cooc  ( 
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AnnounoMTiMit  of  •  Grant  to  AllMrt 
ElfMtaIn  CoNaga  or  Msdidra 

summary:  The  Centers  for  CKaease 
Control  and  Prevention  (CDC) 
announces  the  availability  of  fiscal  jrear 
(FY)  1993  funds  for  a  sole  source  grant 
to  Albert  Einstein  College  of  Medidne 
(AECM)  to  refine  and  use  a 
mycobederiophage-besed  diagnostic 
system  to  dated  the  presence  of 
Mycobacterium  tuberculosis  (TB)  in 
clinical  spedmens  and  to  define  the 
drug  susceptibility  patterns  of  these 
clinical  isolates.  Aoproximately 
Si  50,000  is  available  in  FY  1093  to 
support  this  profed.  It  is  expeded  that 
the  award  will  begin  on  or  about  August 
1, 1993,  and  will  be  made  for  a  12- 
month  budget  period  mthin  a  projed 
period  of  up  to  two  years.  Funding 
estimates  may  vary  and  are  subjed  to 
change.  A  continuation  award  writhin 
the  projed  period  vrill  be  made  on  the 
basis  of  satisbdory  progress  and  the 
availability  of  funds. 

The  purpose  of  this  grant  is  to  provide 
resources  to  AECM  to  refine  and  adapt 
the  recently  developed 
mycobaderiophage  technology  to  the 
isolation  and  identification  of  i^ 
tuberculosis  in  dinical  spedmens  and 
to  the  characterization  of  drug- 
susceptibility  patterns. 

The  Public  Healtii  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objedives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  radiK» 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  Uie  section  WMH«E  TO  OBTAM 
ADOmONAL  MFORMATION.) 
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AUTNOMTV:  This  grant  is  authorized 
under  the  Public  Health  Service  Act. 
section  317(k)(2}  (42  U.S.C.  247b(k)(2)). 
BJQtl  APmCANT:  Assistance  will  be 
provided  only  to  the  AECM  for 
conducting  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  the  AECM. 

The  AECM  is  the  most  appropriate 
organization  to  conduct  the  work  under 
this  nant  because: 

1 .  The  mycobacteriophage-based 
diagnostic  system  exploits  the  photon 
generating  enzyme  of  Pbotinus  pyralis 
(firefly):  the  sjrstem  was  developed  at 
AECM.  The  further  refinements  of  this 
technology  to  adapt  it  for  use  in  the 
management  of  clinical  specimens  can 
only  be  done  at  AECM. 

2.  Tlie  sdantist  who  developed  the 
original  assay  is  available  to  continue 
his  work  and  is  Camiliar  with  the  basic 
concept,  reactions,  and  goals.  In 
addition,  there  are  several  investigators 
on  the  staff  of  AECM.  who  are  world 
recognizad  for  their  work  in  molecular 
biology  and  disease  definition,  available 
to  consult  on  the  project. 

3.  The  proiect  requires  access  to 
samples  nom  recent  outbreaks  of  Multi- 
drug Resistant  Tuberculosis  (MDR-TB), 
which  can  most  readily  be  obtained  in 
New  York  Qty  where  several  outbreaks 
of  KOSR-TB  have  occurred. 
EXECUTIVE  ORDER  1X373  RBVKW:  The 
Intergovernmental  Review 
Requirements  of  Executive  Order  12372. 
as  established  by  DHHS  regulations  in 
45  CFR  part  100,  are  not  applicable  to 
this  program. 

PUtUC  HEALTH  SYSTEM  REPORTMQ 
REQUWCmNTS;  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 
CATALOG  OF  rSOERAL  DOMESTIC 
ASSISTANCS  NUMBER:  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

WHERE  TO  OVTAM  AOOmONAL 
■FORMATION:  If  you  are  interested  in 
obtaining  additional  information 
regarding  this  program,  please  refer  to 
Announcement  Number  347  and  contact 
Leah  Simpson,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
room  300.  Mail  Stop  E-18.  Atlanta.  GA 
30305,  (404)  842-6803,  for  business 
management  technical  information. 

A  copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Henlthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  SUMMARY  may  be  obtained 
through  the  Superintendent  of 


Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325, 
telephone:  (202)  783-3238. 

Dated:  July  IS.  1993. 
Robert  L.  Foatn-, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  PrevenUon  (CDC). 
[FR  Doc  93-17378  Filed  7-21-93;  8:45  ami 
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[AnnounoeuMfit  Nunibef  322] 

SurvalUanca  of  tho  Complicatlona  of 
HMDophllla;  Availability  of  Funds  for 
nacal  Yaar  1993 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  [CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  to  conduct  active  siirveillance 
for  hemophilia  A  and  B  (henceforth 
referred  to  as  hemophilia)  and  their 
complications.  The  ICD  code  definition 
of  hemophilia  A  is  congenital  factor  vm 
disorder  and  hemophilia  B  is  congenital 
{actor  DC  disorder.  Applicants  must 
target  individuals  with  hemophilia  who 
receive  their  care  both  within  and 
outside  hemophilia  treatment  centers 
and  comprehensive  care  centers. 
Targeted  individuals  should  include: 
Persons  who  do  not  access  traditional 
hemophilia  treatment  services  and  may 
receive  inadequate  care  (and  are 
possibly  over-represented  by  persons 
who  are  economically  disadvantaged), 
peraons  who  live  in  rural  areas  or  inner 
cities;  or.  persons  who  are  members  of 
one  of  four  federally-recognized 
minority  groups:  (1)  Black,  African- 
American  or  Caribbean;  (2)  Hispanic; 
Central  American,  South  American, 
Mexican  American,  Dominican,  Cuban, 
or  Puerto  Rican;  (3)  Asian/Pacific 
Islander,  or  (4)  Native  American. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  Quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Diabetes 
and  Chronic  Disabling  Conditions.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(3)  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C  241(a)  and  247b(k)(3)). 
Applicable  program  regulations  are 


found  in  42  CFR  Part  51b-^^ject 
Grants  for  Preventive  Health  Services. 

Eligible  AppUcants 

Assistance  will  be  provided  only  to 
the  official  public  health  agencies  of 
states  or  their  bona  fide  agents.  This 
includes  the  District  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Vii^n  Islands,  the 
Federated  States  of  Micronesia.  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  fiaderally- 
recognized  Indian  tribal  governments. 

Because  of  the  low  prevalence  of 
hemophilia,  competition  is  limited  to 
the  official  public  health  agendas  of 
states  because  the  project  requires 
experience  in  conducting  active 
siuveillance  programs  and  experience  in 
collaborations  %<rith  organizations 
having  the  ability  to  reach  a  wide 
variety  of  demographically  distinct 
populations,  induding  the  traditionally 
imderserved  populations. 

Availability  of  Funds 

Approximately  $1,500,000  is  available 
in  FY  1993  to  fiind  approximately  3  to 
6  awards.  It  is  expected  that  the  average 
award  will  be  $365,000  ranging  from 
$250,000  to  $400,000.  It  is  expected  that 
the  awards  will  beigin  on  or  about 
September  30, 1993  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  ContinuaUcm  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfiictory  programmatic  progress 
and  the  availability  of  funds. 

Purpose 

The  purpose  of  the  hemophilia 
cooperative  agreement  program  is  to 
assist  recipients  in  characterizing  the 
epidemiology  of  hemophilia  and  its 
complications,  and  determining  its 
impact  among  three  populations:  (a) 
Those  who  access  traditional 
hemophilia  treatment  and 
comprehensive  care  services,  (b)  those 
who  are  not  receiving  care  or  are 
undiagnosed,  and  (c)  those  who  receive 
their  care  elsewhere.  The  latter  (c)  may 
receive  inadequate  care  and  are  possibly 
over-represented  by  persons  who  are 
economically  disadvantaged,  who  live 
in  rural  areas  or  inner  cities,  or  who 
belong  to  one  of  four  minority  groups. 
Inadequate  care  would  include:  Less 
than  prompt  treatment,  from  improperly 
trained  personnel,  and  poor  access  to 
comprehensive  care  wmch  includes 
dental,  psychosocial,  and  orthopedic 
services  with  patient  training  and 
counselling.  The  data  collected  through 
this  surveillance  program  can  assist 
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hmnophilia  treatment  providen  and 
states  in  developing,  implaaienting.  and 
evaluating  education  and  prevention 
programs  designed  to  reduce  the 
mortriditY.  mentality,  and  costs  of 
hemophilia  and  its  complications. 
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Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shaU  be  reroonsible  fmthe  activitiea 
\mder  A.  below,  and  CDC  shall  be 
resmmsible  for  conducting  activities 
under  B.  below. 

A.  Recipient  Activitiee 

All  redpirats  must  conduct  activities 
in  collaboration  and  coordination  with 
the  Centera  for  Disease  Control  and 
Prevention  (GDC). 

Required  Activities  lor  All  Recipients 

1.  Meet  vnth  represMitatives  frtmi 
CDC  and  other  recipients  initially,  and 
periodically  thereafter,  to  (1)  identify 
optimal  surveillance  methods,  (2) 
develop  standardized  surveillanoe 
protocols,  data  collection  instruments, 
interview  questionnaires,  progress 
report  Conns,  and  (3)  amcmd  previous 
8urveillaiu»  protocols  with  new 
activities  or  prooeduree.  All  activitiea 
will  be  conducted  in  u>propriate 
language  far  the  specific  target 
populations. 

2.  Use  standard  surveillance  protocols 
as  a  basis  to  design,  implonent,  and 
evaluate  statewide  surveillance 
programs  for  adult,  adolescent,  and 
pediatric  cases  of  hemophilia  and  its 
complications,  and  if  fanded,  studies  of 
the  psjrchosocial  and  economic  impact 
of  hemophilia. 

3.  Train  surveillance  worken  in 
methods  of  active  surveillance,  use  of 
standard  data  abstraction  instnmients, 
techniques  of  reviewing  medical  records 
and  interviewing  patients,  and  cKher 
methods  of  surveillance  as  appropriate 
and  provided  for  in  standard 
hemophilia  surveillance  im)tocol8. 

4.  Develop  appropriate  management 
and  evaluation  systems  that  ensure 
surveillance  employees  conduct  active 
surveillance,  and  use  data  collection 
and  interview  instruments  according  to 
standard  hemophilia  surveillance 
protocols. 

5.  Maintain  secure  databases  of  all 
reported  cases  of  hemophilia  and  its 
complications. 

6.  Develop  and  maintain  strict 
policies  on  protecting  the 
confidentiality  of  perscms  with 
hemophilia,  and  ensure  the  security  of 
databeaes  and  other  raonds  through 
controlled  access  to  areas  with 
confidential  information,  database 


password  protectiaii.  locking  file 
cabinets,  and  other  security  faaturea. 

7.  Using  a  standardized  faraoat, 
prepare  and  submit  progress  reports  on 
a  semiannual  basis  that  adchess  the 
achievement  of  npedfic  and  time- 
phased  hemophilia  surveillance 
program  goals  and  (^jectives. 

8.  Provide  sita-qMdfic  sDrveillaaoe 
fsedback  in  the  form  of  monthly  or 
quarterly  reports  within  their  state  or 
region. 

9.  Ftom  data  collected,  analyze, 
present,  and  puUish  state  or  regional 
hemophilia  surveillance  outcomes. 

10.  Assist  state  or  regional  programs 
in  the  use  of  data  to  develop  or  improve 
hemophilia  care  programs. 

Surveillanca  ei  HeoK^ilia:  Specific 
Required  Activitlaa 

1.  Establish  liaison  with  potential 
rep(»ting  sources  within  and  outside  of 
the  traditional  hemophilia  treatment 
system.  These  potential  reporting 
sources  include,  but  are  not  Umited  to. 
state  OS  regional  hemophilia  chapters  or 
assodations,  hoq>itala,  emergency  care 
centers,  hematology  clinics,  private 
physicians,  organizations  that  provide 
home-infusion  therapy,  distributors  of 
hcmie-infusion  factor  concentrates,  and 
others. 

2.  In  accordance  with  standard 
protocols,  implement  active  hemophilia 
surveillance  among  reporting  sources 
outside  of  the  traditional  hemophilia 
care  system,  and  in  the  collaborative 
network  of  hemophilia  treatment 
centers  to  determine  the  statewide 
prevalence  of  hemophilia. 

3.  In  accordance  with  standard 
protocols,  redirect  current  siirveillance 
activities  as  indicated  through  critical 
review  of  data  and  evaluation  of  yield 
from  various  surveillance  activities. 
Initiate  additional  methods  of 
surveillance  for  hemophilia  as 
appropriate. 

4.  Augment  surveillance  through  the 
use  of  at  least  one  alternate  database 
(e.g.,  death  certificates,  state  hospital- 
discharge  summaries,  state 
reimbursement  programs),  and 
document  methods,  results,  and  if 
appropriate,  the  redirection  of 
surveillanca  activities  in  the  semiannual 
progress  report. 

5.  Through  death  certificate  review 
and  active  surveillance,  collect  data  on 
deaths  attributed  to  hemophilia  to 
calculate  state  or  regional  hemophilia- 
specific  mortality  rates.  Collect 
epidemiologic  data  that  could  be  used  to 
determine  the  sensitivity  of  death 
certificates  in  documenting  derths 
attributed  to  bero<^hilia. 


Surveillanca  of  Hemophilia-Raklad 
Complications:  Specific  Rai|uirad 
Activities 

1.  Through  medical  record  wiaw  er 
other  methods  propoead  by  the 
applicant,  describe  the  souroa, 
frequency,  and  type  of  pravantiva  aod 
medical  care  among  paraons  with 
hemophilia,  and  detnmina  the 
prevalence  of  tha  following  hamopfailia- 
relatad  complicatiooa: 

Joint  disease 
Liver  diseaaa 
Inhibitors 
Immunosuppressian 

2.  Sampling  mediods.  if  used,  will  ba 
developed  in  collaboration  with  CDC  to 
insure  sufficient  representation  of 
persons  of  differant  raca/athnidty.  age. 
HIV  status,  severity  of  hamophiHa.  and 
sotirca  of  care. 

3.  Conduct  longitudinal  follow-up  of 
parsons  with  hemophilia-related  )oint 
disease  to  relate  the  source,  frequency, 
and  type  of  preventive  and  medical  care 
to  health  outcome  (e.g.,  severity  of  |oint 
disease,  degree  of  disability).  In  addition 
to  joint  disease,  applicants  are 
encouraged  to  propose  and  conduct 
longitudinal  follow-up  of  persons  with 
other  hemophilia-related  complications. 

B.  CDC  Activitiee 

1.  Provide  consultation,  and  sdentific 
and  technical  assistance  in  planning, 
implementing,  and  evaluating 
hemophilia  surveillance  acti^ties.  This 
assistance  includes  the  development  of 
standard  surveillance  protocols,  data 
abstraction  instruments,  interview 
questionnaires,  consent  and  progress 
report  forms,  and  database  software.  All 
activities  will  be  conducted  in 
appropriate  language  for  the  spedfic 
target  populations. 

2.  Plan,  coordinate,  and  facilitate 
initial  and  periodic  meetings  with 
recipients  to  exchange  operational 
experiences,  and  to  provide 
consultation  and  assistance  in  the 
modification  of  standard  surveillance 
protocols  as  needed. 

3.  Provide  programmatic  coordination 
of  surveillance  initiatives  among  tha 
redpients. 

4.  Assist  the  analysis  and  reporting  of 
aggregate  sxirveillance  data  coUectad 
from  funded  initiatives:  coordinate  and 
consolidate  the  transfer  of  tabulated 
data,  analyses,  and  condusions  among 
redpients. 

5.  Assist  national,  state,  or  regional 
programs  in  the  use  of  data  to  develop 
or  improve  hemophilia  care  programs. 

EvakiatioB  Oitaria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 
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A.  Capacity 

1 .  The  capacity  of  the  apphcant  to 
access  the  state  or  regional  hemophilia 
community  that  is  receiving  care  within 
and  outside  of  the  traditional 
hemophilia  treatment  system.  The 
capacity  to  access  the  hemophilia 
community  is  measured  by  (1)  the 
extent  that  this  proposal  incorporates 
shared  responsibility  between 
hemophilia  treatment  canters  and  state 
or  local  health  departments  as 
delineated  in  letters  of  agreement,  and 
(2)  the  extent  of  collaboration  obtained 
from  these  entities  with  other 
organizations  involved  in  the  delivery  of 
care  to  persons  with  hemophilia.  (25 
points) 

2.  The  scope  and  magnitude  of 
previous  cooperative  efforts  between 
regional  or  state  hemophilia  treatment 
centers  and  state  or  local  health 
departments  that  propose  to  collaborate 
in  this  application.  (5  points) 

3.  The  allocation  of  time,  number,  and 
qualifications  of  proposed  staff  to  meet 
stated  objectives  and  goals,  and  the 
availability  of  facilities  to  be  used 
during  the  project  period.  (5  points) 

4.  "nie  extent  to  which  applicant  has 
experience  with  or  ties  to  racial/ethnic 
minority  communities  or  demonstration 
of  minority  organizations  involvement 
in  the  project.  (5  points) 

B.  Goals  and  Objectives 

The  extent  to  which  the  applicant's 
proposed  goals  and  objectives  meet  the 
required  activities  specified  under 
section  A.  "Recipient  Activities"  of  this 
announcement,  and  that  are  measurable, 
specific,  time-phased,  and  realistic.  (20 
points) 

C.  Methods  and  Activities 

1.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities  and 
the  extent  to  which  surveillance 
methods  proposed  are:  (1)  Appropriate 
to  accomplish  stated  goals  and 
objectives;  (2)  adaptable  to  a  variety  of 
health  care  settings,  multiple 
complications  of  hemophilia,  and  the 
collection  of  longitudinal  data:  (3) 
accurate  to  produce  valid  and  reliable 
data,  and  (4)  faesible  within 
programmatic  and  fiscal  restrictions.  (20 
points) 

2.  The  applicant's  willinsness  to 
cooperate  wdth  CDC  and  other  funded 
applicants  to  (1)  identify  optimal 
surveillance  methods.  (2)  develop 
standardind  surveillance  protocols, 
data  coUectioD  inatruments,  interview 
queadoonaires.  progress  report  forms, 
and  databaae  ■oftware.  and  (3)  modify 
propoaed  methods  and  activitlea  to 
conJbnn  to  atandardizad  protocols.  (10 
poiata) 


D  Program  Management  and 
Evaluation 

The  extent  to  which  management 
systems,  including  the  types,  frequency, 
and  methods  of  evaluation,  are  used  to 
assure  valid  and  reliable  data  obtained 
bom  active  surveillance,  medical  record 
abstractions,  patient  interviews,  data 
collection  instruments,  and  record 
systems.  (10  points) 

E.  Budget 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds,  (not  scored) 

Funding  Prioritiea 

In  order  to  draw  reasonable 
conclusions  about  the  hemophilia 
commimity  in  the  United  States, 
funding  priorities  will  take  into 
consideration  (1)  geographic 
representation  which  would  distribute 
recipients  across  a  broad  geographic 
spectrum  minimizing  the  possibility  of 
concentration  within  one  region  and  (2) 
the  extent  of  representation  among 
persons  with  hemophilia  who  do  not 
access  traditional  hemophilia  treatment 
services,  and  (3)  the  demonstration  of 
collaboration  between  health 
departments  and  hemophilia  treatment 
centers. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.G.  12372  sets  up  a 
system  for  state  and  local  government 
review  of  propoaed  Federal  assistance 
applications.  Applicants  (other  than 
feaerally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contacts  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  ciurent  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  reference 
this  announcement  number  (322)  and 
forward  recommendations  to  Edwin  L. 
Dixon.  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  25S  East  Paces  Ferry  Road.  NE.. 
room  300.  Mailatop  E-18.  Atlanta. 
Georgia  3030S.  The  due  data  for  state 
proceaa  recommendations  is  60  days 
altar  the  application  deadline  date  for 
new  and  competiag  oootinuatien 


awards.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aaaiatance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283,  Centers  for 
Disease  Control  and  Prevention  (CDC) — 
Investigations  and  Technical  Assistance.  • 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
E^partment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
which  demonstrate  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assiuance  in  accordance  writh  the 
appropriate  guidelines  and  forma 
provided  in  the  application  kit. 

All  information  obtained  in 
connection  with  this  siuveillance 
program  shall  not,  %vithout  such  - 
individual's  consent,  be  disclosed 
except  as  may  be  necessary  to  provide 
services  to  him  or  her  or  as  may  be 
required  by  a  law  of  a  state  or  political 
subdivision  of  a  state.  Information 
derived  fivm  any  such  program  may  be 
disclosed:  (1)  In  summary,  statistical,  or 
other  form,  or  (2)  for  clinical  or  research 
proposed,  but  only  if  the  identity  of  the 
individuals  under  such  program  is  not 
disclosed. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  "Content  of  AIDS- 
Related  Written  Materials,  Pictoriala, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions" 
(June  IS,  1992),  a  copy  of  which  is 
included  in  the  application  kit.  In 
complying  with  the  requirements  for  a 
pro^m  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel  such  aa  the  one  created  by 
the  sUte  health  department's  HIV/AIDS 

S>revention  program.  If  the  redpient 
brms  ita  owm  program  review  panel,  at 
leaat  one  member  muat  be  an  employee 
(or  a  deaignated  repraaentative)  (rfa 
government  health  department 
conaiataot  with  tha  omtent  guldelinM. ' 
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The  names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  Form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved,  this  includes  confiarence 
agendas. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  OfBce  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  fRevised 
7-94,  and  approved  by  OMB  under 
control  number  0937-0189)  must  be 
submitted  to  Edward  L.  Dixon.  Grants 
Management  OfBcer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300. 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
on  or  before  Julv  23, 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  uate  Applications:  Applications 
which  do  Dot  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the.current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
jMckage.  Business  management 
technical  assistance  may  be  obtained 
from  Locke  Thompson,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  OfBce,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Fenry  Road,  NE.,  room  300. 
Mailstop  E-18.  Atlanta.  Georgia  30305. 
(404)  842-6595.  ProgFammatic  technical 


assistance  may  be  obtained  from  Sarah 
Wiley.  Division  of  HIV/AIDS.  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  NE.,  Mailstop 
G-29.  Atlanta.  Georgia  30333,  (404) 
639-2016. 

Please  refer  to  Announcement 
Number  322  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  OfBce. 
Washington,  DC  20402-9325. 
(telephone  202-783-3238). 

Dated:  July  16, 1993. 
Ladene  H.  Newton. 

Acting  Associate  Director  for  h4anagement 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc  93-17379  Piled  7-21-93;  8:45  am] 
aajJNQ  COOK  41«S-1S-# 

[ProQrMn  Announcement  341] 

Modal  IB  Pr»v«ntlon  and  Control 
Contors  (Supptomont  to  IB 
Survoillanco,  Pravontlon  and  Control/ 
Elimination  Cooparatlva  Agraamanta) 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  to  provide  support  for  Model  TB 
Prevention  and  Control  Centers  as  a 
competitive  supplement  to  the 
Surveillance,  Prevention  and  Control/ 
Elimination  cooperative  agreements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of  HIV 
Infection  and  Immunization  and 
Infectious  EHseases.  (For  ordering  a  copy 
of  Healthy  People  2000,  see  the  section 
"WHERE  TO  OBTAIN  ADOfTIONAL 
MFORMATION.") 

Authority 

This  program  is  authorized  under 
section  301(a)  (42  U.S.C  241(a)),  as 
amended;  and  section  317  (42  U.S.C 
247b).  Regulations  governing  programs 
for  preventive  health  services  are 
codiBed  at  42  CFR  part  51b.  Subpart  A 
contains  general  provisions  relating  to 
the  program. 


Eligible  Applicants 

Public  Law  102-394.  Department  of 
Labor.  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act  of  1993. 
appropriated  funds  to  support 
emergency  TB  grants  to  addiass  the 
serious  TB  problem  in  certain  states  and 
cities.  The  House  Committee  Report 
accompanying  this  law  directs  CDC  to 
target  these  funds  to  the  states  and  cities 
that  have  experienced  the  largest 
number  of  tuberculosis  cases,  llierefore. 
eligibility  is  limited  to  the  13  health 
departments  (California,  Florida, 
Georgia,  New  Jersey,  New  York,  Texas. 
Chicago,  Houston,  Los  Angeles,  New 
York  City,  Philadelphia,  San  Diego,  and 
San  Francisco)  which  reported  the 
largest  number  of  TB  cases  in  1992.  the 
most  recent  year  for  which  data  is 
available. 

Eligible  applicants  must  document 
the  ability  of  the  proposed  model  center 
to  provide  ongoing  medical 
management  to  at  least  125  conBrmed- 
active  TB  cases  per  year  and  must  be 
afBliated  with  a  licensed  school  of 
medicine  or  school  of  public  health. 

Availability  of  Funds 

Approximately  $4,000,000  is  available 
in  FY  1993  to  supplement  one  to  three 
cooperative  agreements.  Awards  are 
expected  to  begin  on  or  about 
September  15, 1993,  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  3  yean.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Purpose 

The  purpose  of  this  program  is  to 
support  model  TB  centen  in  high 
incidence  urban  areas  that  will  provide 
(a)  comprehensive  and  coordinated 
state-of-the-art  diagnostic,  treatment, 
prevention,  and  patient  education 
services  for  TB  cases,  suspects,  contacts, 
and  preventive  therapy  subjects;  (b) 
innovative  approaches  for  ensuring 
adherence  with  drug  therapy  and  for 
carrying  out  other  prevention  and 
control  activities;  and  (c)  training  for  all 
levels  of  health  care  workers  providing 
TB  screening,  prevention  and  control 
services  in  the  area.  These  activities 
should  result  in  a  substantial  and 
documented  improvement  in  the 
achievement  of  national  TB  objectives 
which  should  lead  to  a  signiBcant 
decrease  in  the  incidence  of  active 
tuberculosis  within  the  targeted  area. 

Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  this  program,  the 
recipient  shall  be  responsible  for 
conducting  the  activities  under  A.  and 
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CDC  shall  be  responsible  for  ccmducting 
the  activities  under  B. 

A.  Recipient  Activities  j 

1.  The  redpisnt  will  ensure  that  the 
model  TB  center  suppcffted  tlmnigh  this 
project  will  provide: 

a.  Comprehensive,  state-of-the-art 
diagnostic,  treatment,  and  prevention 
services  consistent  with  CDC 
recommendations  for  TB  patients, 
suspects,  contacts,  and  other  infected 
persons  at  high  risk  for  TB. 

b.  On-site  state-of-the-art  radiographic 
and  sputum  induction  services. 

c.  Availability  of  state-of-the-art 
mycobacterioiogy  laboratory  sovices. 

d.  Implementation  of  aggressive,  on- 
site  TB  screening  and  use  of  directly 
observed  preventive  therapy  or  other 
innovative  means  of  assuring 
completion  of  preventive  therapy  among 
clients  at  high  risk  for  TB. 

e.  Soeening  and  preventive  therapy 
through  collaborative  arrangements  with 
other  healthcare  providers,  itxal  drug 
treatment  centers,  and  commimity- 
based  organizations  to  address  the 
serious  problem  of  TB  in  medically 
under-served,  low  income  peisoos, 
including  high-risk  racial  and  ethnic 
minority  populations,  and  those 
entering  the  United  States  from  areas  of 
the  wond  with  high  rates  of  TB. 

f.  Services  which  are  readily 
accessible  to  the  clients  (e.g.,  through 

Eublic  transportation)  at  convenient 
ours,  with  reasonable  waiting  times  in 
a  comfortable  setting  whidi  fiMters  a 
sense  of  privacy. 

g.  Innovative  mechanisms  such  as 
providing  special  transportation 
arrangements,  food,  or  other  incentives 
and  enablers  to  help  ensure  adherence 
with  clinic  appointments  and  drug 
therapy. 

h.  Miadical  evaluation  of  each  patient 
and  basic  primary  care  (e.g..  for 
diabetes,  early  stages  of  HIV  infection, 
hypertension,  substance  abuse 
counseling  and  treatment)  either  onsite 
or  throiigh  referral  to  another  fecility;  if 
the  latter,  the  model  center  should  have 
a  case  management  S3rstsm  in  place  to 
help  ensure  that  the  referral  services 
have  been  provided  and  that  feedback  is 
received  by  the  center. 

i.  Referral  of  patients  to  an  inpatient 
fecility  through  an  efficient  operating 
agreement.  The  inpatient  facility  should 
have  (a)  expertise  in  managing  TB 
patients,  (b)  plans  for  full 
implementation  of  CDC 
recommendations  to  limit  TB 
transmission  within  the  fecility,  and  (c) 
well-coordinated  procedures  with  the 
health  department  for  omtact 
investigation  and  discharge  planning. 


j.  Directly  observed  therapy  for  all  TB 
cases  and  suspects.  Therapy  for  TB 
should  be  directly  observed  by  a  health 
care  provider  or  other  designated 
person.  The  method  of  observation 
should  be  defined  for  each  individual, 
based  on  a  thorough  assessment  of  each 
patient's  needs,  living/employment 
conditions,  preferences  and 
confidentiality. 

k.  Patient  education  which  is 
medically  accurate,  linguistically 
appropriate,  and  culturally  sensitive. 

L  Interpreter  services  as  needed. 

m.  Basic  sodal  service  counseling  and 
referral  as  needed. 

n.  Mechanisms  to  assess  client 
satisfection  with  services  provided  by 
the  center. 

o.  A  major  training  and  teaching 

Erogram  to  develop  a  cadre  of 
nowledgeable  TB  health  care  workers 
at  all  levels  and  from  a  variety  of 
facilities  serving  persons  with  or  at  high 
risk  for  TB  (e.g.,  health  department 
clinics,  hospitals,  drug  treatment 
clinics,  correctional  fedlities,  WV/AIDS 
service  centers).  Highest  priority  should 
be  given  to  training  medical  staff 
responsible  for  managing  patients  with 
TB  disease— including  MDR  TB— and 
their  contacts.  Training  activities  may 
include:  (a)  rotations  of  attending 
physicians,  fellows,  residents,  medical 
students,  nurses,  nursing  students, 
social  workers,  community  health 
outreach  workers,  and  others  to  provide 
experience  and  training,  as  well  as 
integrated  care  for  TB  patients;  (b) 
development  of  training  courses  with 
mechanisms  for  awarding  CMEs,  CEUs, 
and  nursing  contact  hours. 

2.  In  collaboration  with  the  health 
department's  HTV/AIDS  prevention 
program  and  local  drug  treatment 
centers,  the  model  center  will:  (1)  Offer 
HIV  counseling  and  testing  for  all  TB 
cases,  suspects,  contacts,  and  persons 
with  TB  infection  who  have  HIV  risk 
fectors;  and  (2)  establish  standards  and 
implement  procedures  for  the 
confidential  notification  of  sex  and 
needle  sharing  partners  of  persons  with 
AIDS  and  HIV  infection.  The  standards 
should  emphasize:  The  role  of  the 
seropositive  person  in  informing 
partners;  training  for  seropositive 
persons  in  techniques  for  notifying 
partners;  and,  where  appropriate,  the 
assistance  of  health  agencies  in  the 
confidential  notification  of  partners. 

3.  The  model  center  will  participate 
in  epidemiologic,  clinical,  laboratory,  or 
operational  research.  (Funds  for 
research  activities  should  be  sought 
separately  from  other  sources.) 

4.  The  model  canter  will 
electronically  collect  and  analyze  daita 
concerning  demographic,  clinical. 


laboratory,  epidemiologic,  and  other 
types  of  relevant  information  on  model 
center  clients,  with  adequate  security 
provisions  to  safeguard  confidentiality. 

5.  The  recipient  will  develop  and 
implement  an  evaluation  plan  to 
measure  the  effectiveness  of  the  model 
center's  programs  in  meeting  long  and 
short  term  objectives.  Applicants  should 
seek  assistance  and  collaboration  on 
designing  and  implementing  evaluation 
techniques  from  within  their  agency, 
from  dxi,  and  from  other  institutions 
such  as  schools  of  public  health. 

B.  CDC  Activities 

1.  Provide  medical,  epidemiologic, 
programmatic,  and  educational 
consultation  and  technical  assistance  in 
planning,  operating,  improving,  and 
evaluating  a  model  TB  center. 

2.  Assist  in  the  investigation  and 
analysis  of  special  problems  such  as 
MDR  TB  and  TB  in  HIV-infected 
persons. 

3.  Assist  in  disseminating  the  findings 
of  the  model  cmter. 

Review  and  Evaluation  Criteria 

Each  application  vriW  be  reviewed  and 
evaluated  individually  against  the 
following  criteria: 

A.  The  extent  to  which  the  applicant 
(1)  describes  the  TB  problem  in  the 
service  aree,  (2)  identifies  TB  prevention 
and  control  needs  within  high-risk 
populations  in  the  service  area,  and  (3) 
provides  baseline  data  on  currant 
performance  levels  in  achieving 
national  TB  prevention  and  control 
objectives.  20  points 

B.  The  estimated  number  of  (1)  TB 
patients,  suspects,  ctmtacts  and 
preventive  therapy  subjects  to  be  sarred 
each  year  by  the  center  and  (2)  health 
care  workers,  who  serve  TB  high-risk 
populations  in  the  target  area,  to  be 
trained  at  the  center.  25  points 

C.  The  extent  to  which  the  applicant 
documents  collaborative  relationships 
with  appropriate  health  care  fedlities 
and  commimity  groups  in  planning, 
implementing,  and  evaluating  services 
to  be  provided  by  the  model  center.  10 
points 

D.  The  soundness,  practicability  and 
feasibility  of  the  proposed  apprtMch. 
including  objectives,  methods,  and 
evaluation  plans.  10  points 

E.  The  extent  to  which  proposed 
methods  are  innovative,  cost-efiiective. 
and  transferrable  to  other  areas.  20 
points 

F.  The  qualifications  and  experience 
of  the  project  director  and  key  staff 
involved  in  the  proposed  activities  of 
the  model  center.  15  points 

In  addition,  ccmsideration  will  ba 
given  to  the  extent  to  which  the  budget 
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is  reasonable  and  clearly  supplements 
existing  Federal,  state,  and  local 
resources  for  TB  prevention  and  control 
activities. 

Recipient  Financial  Participation 

Applicants  must  document  at  least  $1 
of  nonfederal  support  for  every  $3  of 
Federal  funds  for  each  budget  year  of 
this  program.  (An  information  paper  on 
matdung  funds  will  be  provided  with 
each  application  kit). 

Executive  Order  12372  Keview 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instruction  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affacted  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  uiould  forward 
them  to  Elizabeth  M.  Taylor.  Grants 
Management  OHicer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Atlanta,  GA 
30305,  no  later  than  30  days  following 
application  deadline  date.  (A  waiver  for 
the  60  day  requirement  has  been 
requested.)  The  Program  Announcement 
Number  (341)  and  the  Program  Title 
should  be  referenced  on  the  document. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  state 
process  reconunendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domeatic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.116. 

Other  Reqairements 

Confidentiality 

Applicants  must  have  in  place 
systems  to  ensure  the  confidentiality  of 
all  patient  records.  All  information 
obtained  in  connection  with  the 
examination,  care,  or  treatment  of  any 
individual  imder  any  program  which  is 
being  carried  out  with  a  cooperative 
agreement  made  under  this 
announcement  shall  not,  without  such 
individual's  consent,  be  disclosed 
except  as  may  be  necessary  to  provide 
senrice  to  him  or  as  may  be  required  by 


a  law  of  a  state  or  political  subdivision 
of  a  state.  Information  derived  from  any 
such  program  may  be  disclosed — 

(a)  m  summary,  statistical,  or  other 
form,  or 

(b)  for  clinical  or  research  purposes, 
but  only  if  the  identity  of  the 
individuals  diagnosed  or  provided  care 
or  treatment  under  such  program  is  not 
disclosed. 

Pre-  and  Post-Test  Counseling  and 
Partner  Notification 

Recipients  are  required  to  provide 
HIV  antibody  testing  to  determine  a 
person's  HIV  infection  status;  therefore, 
they  must  comply  with  state  laws  and 
regulations  and  CDC  guidelines 
regarding  pre-  and  post-test  counseling 
and  partner  notification  of  HTV- 
seropositive  patients,  a  copy  of  which 
will  be  included  in  the  application  kit. 
Recipients  must  also  comply  with  state 
and  local  health  department 
requirements  relating  to  specific 
reportable  disease  or  conditions. 
Recipients  must  provide  referrals  for 
HIV  diagnosis  and  treatment. 

HJV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  "Content  of  AIDS- 
Related  Written  Materials,  Pictorials. 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions" 
(June  15, 1992),  a  copy  of  which  is 
included  in  the  application  kit.  In 
complying  with  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel  such  as  the  one  created  by 
the  state  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
government  health  department 
consistent  with  the  Content  guidelines.   . 
The  names  of  the  review  panel  members 
mxxsl  be  listed  on  the  Assurance  of 
Compliance  Form  CDC  0.1113,  which 
also  will  be  included  in  the  application 
kit.  The  recipient  must  submit  the 
program  review  panel's  report  that 
indicates  all  materials  have  been 
reviewed  and  approved. 

Public  Health  Sjrstem  Reporting 
Requirement! 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  each 
application  (Form  PHS-5161-1)  must  be 
submitted  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 


Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300. 
Mailstop  E-16,  Atlanta.  GA  30305  on  or 
before  Ausust  2, 1993. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

B.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  A.l.  or 
A.2.  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  ciurent  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Manuel  Lambrinos,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  300, 
Atlanta,  GA  30305,  (404)  842-6777. 
Programmatic  technical  assistance  may 
be  obtained  from  John  Seggerson, 
Division  of  Tuberculosis  Elimination, 
National  Center  for  Prevention  Services. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Atlanta,  GA  30333, 
(404) 639-8125. 

Please  refer  to  Annoimcement 
Number  341  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  Uie 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(telephone:  202-783-3238). 

Dated.  July  16, 1993. 
Ladoie  H.  Newton. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  93-17380  Filed  7-21-93;  6:45  am] 
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Food  and  Oni|  AdMini«iration 
[DodtMo-mi  oai^ 

VwitHlaK,  Iwc^  IHwwrtit  Approval  of 
tho  Cadonoo*  Tlorad  Tbaranf 
DaflbrHMorSyalaMi  j 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACDOM:  Notica. 

SUMMARY:  The  Food  and  Drug 
Administration  CFDA)  is  announcing  its 
approval  of  the  application  by  Ventritex, 
Inc..  Simnyvale.  CA.  for  premarket 
epproval.  under  section  515  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  Cadence®  Tiered 
Therapy  Defibrillator  System.  Aiter 
reviewing  the  recommendation  of  the 
Circulatory  System  Devices  Panel. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  April  30. 1993.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  23. 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effBCtiveneas  data  and  petitions  for 
administrative  review  to  the  Docicets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Paiilawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATKM  COMTACH 
Doris  Terry.  Center  for  Devices  and 
Radiolc^ical  Health  (HFZ-4S01,  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
1018. 

SUPPI^MENTARV  MP0RMAT10N:  On 
October  1. 1991,  Ventritex.  Inc.. 
Sunnyvale,  CA  94088.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  ue  Cadence®  Tiered 
TTierapy  Defibrillator  System.  The 
Cadence®  Tiered  Therapy  Defibrillator 
System  consists  of  the  foUoviring:  the 
Cadence®  Pulse  Generator,  Models  V- 
100.  V-IOOB.  and  V-IOOC.  Models  DP- 
5019  and  DP-5038  Defibrillation  patch 
leads  (hereinafter  referred  to  as  the 
epicardial  patch  lead)  or  the 
commercially  available  Cardiac 
Pacemakers.  Inc.  (CPI)  patch  leads;  the 
Model  LA-6450  Adapter;  the 
commercially  available  pace/ sense 
leads;  the  HVS®-02  Cardiac 
Electrophysiology  Device  (hereinafter 
referred  to  as  the  FIVS®-02);  and  the 
Models  PR-1000  and  PR-1001 
Programmers  with  the  Model  AC-1020 
Isolated  Output  Cable.  Accessories  for 
the  HVS9-02  include  the  Model  AC- 
2000  HVS  Patient  Cable,  the  Models 
AC-2480  and  AC-2880  Adapter  Blocks, 
and  the  Model  2300  Test  Load. 


Programmer  accesaoriea  include  the 
Model  AG-lOlO  Light  Pen  and  the 
Model  AC-IOOO  Programming  Wand. 
The  device  is  an  implant^le  pacer 
cardioverter  defibrillator  and  is 
indicated  for  mm  in  patients  writh  a 
history  of  hemodynamically 
compromising  ventricular 
tachyarrhythmias.  These  patients  may 
have  experienced  a  cardiac  arrest  not 
associated  with  acute  myocardial 
infarction  or  have  ventricular 
tachyarrhythmias.  In  addition,  the 
Cadence®  can  be  used  in  patients 
whose  primary  therapy  for 
hemodynamically  significant,  sustained 
ventricular  tachycardia  is 
antitachycardia  pacing;  the 
defibrillation  capabilities  of  the  device 
provide  high  energy  therapy  in  the 
event  that  the  arrhythmia  accelerates. 

The  Cadence®  is  intended  for  use 
with  the  defibrillation  lead  systems  with 
which  it  has  been  tested:  Ventritex 
epicardial  defibrillation  leads,  and 
commercially  available  CPI 
defibrillation  patch  leads  and  superior 
vena  cava  (SVC)  spring  leads.  When 
used  with  the  CPI  patch  leads  or  SVC 
leads,  the  Cadence®  is  intended  for  use 
as  a  replacement  for  CPI  automatic 
implantable  cardioverter  defibrillators. 

On  February  4. 1992,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  April  30, 1993.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
e^ectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  £ar  Adniiaistrative  Review 

Section  515(dM3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  sectiiHi  S15(g] 
of  the  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  imder  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  imder 
§  10.33(b)  (21  CFR  10.33(b)).  A 


petitioner  shall  identify  the  form  of 
review  requested  (hearing  (v 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  Ai^er  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  23, 1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petiticm  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heeding  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Etevices  and 
Radiological  Health  (21  CFR  S.53). 

Dated:  July  14, 1993. 
loeeph  A.  Levitt. 

Deputy  Director  for  Regulations  Poliqr.  Certter 
for  Devices  and  Radiological  Health. 
(FR  Doc  93-17348  Filed  7-21-93;  S:45  am) 
MUJNG  COOC  4««»-M-P 


[Doefcal  No.  tSliMaiC] 

Collagan  Corp.  and  Zimnar,  Inc^ 
Pramarkat  Approval  of  CollagrafI® 
Bona  Graft  Matrix 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Collagen 
Corp.,  Palo  Alto,  CA,  and  Zimmer.  Inc.. 
Warsaw.  IN,  for  premarket  approval, 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  of  Collagraft® 
Bone  Graft  Matrix.  After  reviewing  the 
recommendation  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  by 
letter  of  May  28. 1993.  of  the  approval 
of  the  application. 
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DATES:  Petitions  for  administrative 
review  by  August  23, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-30S).  Pood 
and  Ihug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HPZ-410), 
Food  and  Drag  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION:  On  March 
6, 1991.  Collagen  Corp.,  Palo  Alto.  CA 
94303,  and  Zimmer,  Inc.,  Warsaw,  IN 
46580.  submitted  to  CDRH  an 
application  for  premaricet  approval  of 
Collagraft9  Bone  Graft  Matrix.  The 
device  is  a  nonosteoinductive  bone  void 
filler  and  is  indicated,  when  mixed  with 
autogenous  bone  marrow,  for  use  in 
acute  long  bone  fractures  and  traumatic 
osseous  defects  to  provide  a  matrix  for 
the  repair  process  of  bone.  The  fracture 
must  be  externally  or  internally  fixed 
and  should  be  no  greater  than  30 
millilitere. 

On  August  16, 1991,  the  Orthopedic 
and  Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  May  28, 1993,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  aj^roval  is  on  file  in  the 
Dockets  ManagemMit  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heeding  of  this 
document. 

Opportunity  for  Adoiuuatrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  (21  U.S.C.  360e(dM3)) 
authorizes  any  interested  person  to 
petition,  under  section  515(g)  of  the  act 
(21  U.S.C  360e(g)).  for  administrative 
review  of  CDRH's  decision  to  approve 
this  applicaticHi.  A  petitioner  may 
request  either  a  formal  hearing  imder 
part  12  (21  CFR  part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 


§  10.33(b)  (21  CFR  ia33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  feet  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  pereons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitionera  may,  at  any  time  on  or 
before  August  23, 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10]  and  redelegated  to  the 
Director,  Canter  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated-  )uly  14. 1993. 

)onph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health . 

|FR  Doc  93-17346  Filed  7-21-93;  8:45  am] 
BiujNO  COM  4iw-ei-r 


[DocketNe.taftMBia) 

Cook,  Inc.;  Prwnarlwt  Approval  of 
Glanturco-Roubln  Ftex-StanTM 
Coronary  Stent 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cook, 
Inc.,  Bloomington.  IN,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Gianturco-Roubin  Flex-StentTM 
Coronary  Stent.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  May 


28, 1993,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  23. 1993. 
ADDRESSES:  Writtwi  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Tera 
A.  Ryan,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850.  301-427- 
1197. 

SUPPLEMENTARY  INFORMATION:  On  June  6. 
1991,  Cook,  Inc.,  Bloomington,  IN 
47402,  submitted  to  CDRH  an 
application  for  premarket  ap{Mt)val  of 
the  Gianturco-Roubin  Flex-StenfrM 
Coronary  Stent.  The  device  is  an 
intravascular  stent  indicated  for  chronic 
placement  in  a  coronary  artery  or  graft 
to  obtain  vessel  patency  in  the  treatment 
of  acute  or  threatened  closure  associated 
with  an  interventional  procedure. 

On  May  11, 1992,  the  Qrculatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  May  28, 1993,  CDRH 
approved  the  appUcation  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  act  (21  U.S.C 
36De(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing^nder  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  m 
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independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  23, 1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  oHice  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  E>rug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  July  14, 1993. 
Joeeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  BadioIogicaJ  Health. 
IFR  Doc.  93-17347  Filed  7-21-93;  8:45  ami 
MUMO  COOe  41«0-0t-^ 


[DockM  No.  930-0177] 

Proper  Drug  Use  and  Residue 
Avoidance  by  ^4onvet•rlnarlana: 
Compllence  Policy  Guide;  Avalleblllty 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  new  Compliance  Policy 
Guide  (CPG)  7125.37  entitled  "Proper 
Drug  Use  and  Residue  Avoidance  By 
Nonveterinarians."  The  CPG  was 
established  to  provide  regulatory 
guidance  for  the  development  of  cases 
resulting  from  the  use  in  food-producing 
animals  of  animal  drugs  contrary  to 
label  directions  ("extra-label  use")  by 
nonveterinarians.  It  also  provides 
guidance  on  measures  that  can  be  taken 
by  nonveterinarians  to  ensure  proper 
drug  use  and  avoid  illegal  residues. 


ADDRESSES:  Submit  written  requests  for 
single  dopies  of  CPG  7125.37  entitled 
"Proper  Drug  Use  and  Residue 
Avoidance  by  Nonveterinarians"  to  the 
Industry  Liformation  Staff  (HFV-12), 
Center  for  Veterinary  Medicine.  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  Requests 
should  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
Leading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
CPG  7125.37  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Dunnavan.  Center  for 
Veterinary  Medicine  {HFV-236).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855.  301-295- 
8785. 

SUPPLEMENTARY  INFORMATION:  Extra-label 
use  of  drugs  by  nonveterinarians  in 
food-producing  animals  is  a  significant 
public  health  concern  and  a 
contributing  factor  in  illegal  residues  in 
edible  animal  tissue.  Use  of  drug 
products  by  nonveterinarians  in  food- 
producing  animals  contrary  to  label 
directions  is  a  violation  of  section 
501(a)(5)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
351(a)(5)).  The  presence  of  a  residue  of 
a  new  animal  drug  in  food  above 
permitted  levels  causes  the  food  to  be 
aduherated  under  section  402(a)(2)(D)  of 
the  act  (21  U.S.C.  342(a)(2)(D)).  Failure 
of  persons  who  produce  and  sell  food- 
producing  animals  and  animal  products 
to  establish  and  utilize  adequate 
controls  with  respect  to  use  of  animal 
drugs  could  result  in  a  reasonable 
possibility  of  injury  to  human  health 
because  illegal  drug  residues  often 
result.  If  inadequate  control  measures 
are  documented,  the  food  (edible  animal 
tissues,  milk,  or  eggs)  may  be 
adulterated  under  section  402(a)(4)  of 
the  act  (21  U.S.C.  342(a)(4)). 

Statements  made  in  a  CPG  are  not 
intended  to  bind  the  courts,  the  public, 
or  FDA  or  to  create  or  confer  any  rights, 
privileges,  immunities,  or  benefits  on  or 
for  any  private  person,  but  are  intended 
merely  for  internal  FDA  guidance. 

Dated:  July  15, 1993. 
William  K.  HnblMrd, 
Acting  Deputy  Commissioner  for  Policy. 
(PR  Doc.  93-17349  Filed  7-21-93;  8:45  am) 
BtUMa  COOC  41M-«1-f 


Health  Reaourcee  and  Servlcea 
Administration 

[PN2053] 

Availability  of  Funda  for  ttw  National 
Health  Service  Corpa  Loan  Repayment 
Program  and  Granta  for  State  Loen 
Repayment  Programa 

AGENCY:  Health  Resoim:es  and  Services 

Administration.  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately  $47.5 
million  will  be  available  in  fiscal  year 
(FY)  1993  for:  (1)  Awards  for 
educational  loan  repayment  under  the 
National  Health  Service  Corps  (NHSC) 
Loan  Repayment  Program  (LRP)  (section 
338B  of  the  Public  Health  Service  (PHS) 
Act)  and  (2)  grants  to  States  to  operate 
loan  repavment  programs  (section  3381 
of  the  PHS  Act). 

The  HRSA,  through  this  notice, 
invites  health  professionals  to  apply  for 
participation  in  the  NHSC  LRP  and 
invites  States  to  apply  for  grants  to 
operate  State  Loan  Repayment  Programs 
(LRPs).  The  HRSA  estimates  that 
approximately  495  NHSC  Loan 
Repayment  awards  totaling  $41.3 
million  may  be  made  to  primary  care 
physicians,  dentists,  nurse  midwives. 
nurse  practitioners,  and  physician 
assistants.  Approximately  $6.2  million 
in  discretionary  grants  will  be  awarded 
to  States  to  operate  LRPs. 
Approximately  $3.9  million  will  be 
awarded  for  up  to  19  competing 
continuation  grants  and  3-5  new  starts. 
The  range  for  these  grants  is 
approximately  $20,000  to  $1,000,000. 
Approximately  $2.3  million  is  available 
for  8  noncompeting  continuation  grants. 
Awards  will  be  made  for  a  1-year  budget 
period  and  for  up  to  a  3-year  project 
period. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priority  areas.  These 
programs  will  contribute  to  the  Healthy 
People  2000  objectives  by  improving 
access  to  primary  health  care  services 
through  coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report,  Stock  No. 
017-00100474-01)  or  Healthy  People 
2000  (Summary  Report;  Stock  No. 
017001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-783-3238). 
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Part  A  of  this  notice  contains  specific 
informatlQn  concerning  the  NHSC  LRP, 
and  Part  B  contains  speciflc  infonnation 
concerning  grants  for  State  LRPs. 

Part  A-^JHSC  Loan  Repayment 
Program 

ADDRES8SS:  Application  materials  may 
be  obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to:  Mr.  Gerald  Anderstm, 
Deputy  Chief,  Loan  Repayment 
Programs  Branch,  Division  of 
Scholarships  and  Loan  Repayments. 
Bureau  of  Primary  Health  Caro,  HRSA, 
room  7-22.  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  (301)  443- 
0743.  The  24-hour  toll-free  phone 
number  is  1-800-435-6464,  and  the 
FAX  number  is  (301)  443-9350.  This 
application  has  been  approved  under 
Office  of  Management  and  Budget 
(0MB)  Number  0915-0127. 
DATES:  To  receive  consideration  for 
funding,  health  professionals  must 
submit  their  applications  by  September 
1, 1993.  To  assure  early  processing  of 
the  application  and  approval  for  site 
matuxing,  individuals  are  encouraged  to 
submit  applications  well  ahead  of  the 
September  1  deadline. 

Applications  will  be  considered  to  be 
on  time  if  they  are  either  (1)  Received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  announced  closing  date  will 
not  be  considered  for  funding. 
FOR  FURTHER  MFORMAT10N  CONTACT:  For 
further  program  information,  technical 
assistance,  and  business  management 
issues,  please  contact  Mr.  Anderson  at 
the  above  address,  phone  or  FAX 
number. 

SUPPLEMENTARY  INFORMATION:  Section 
338B  of  the  Public  Health  Service  Act 
(42  U.S.C.  2541-1)  authorizes  the 
Secretary  to  establish  the  NHSC  LRP  to 
help  in  assuring,  with  respect  to  the 
provision  of  primary  health  services,  an 
adequate  supply  of  trained  primary  care 
health  profassionals  for  the  NHSC.  The 
NHSC  is  used  by  the  Secretary  to 
provide  primary  health  services  in 
federally  designated  health  professional 
shortage  areas  (HPSAs).  P*rimary  health 
services  are  services  regarding  family 
medicine,  internal  medicine,  pediatrics, 
obstetrics  and  gynecology,  dentistry,  or 
mental  health,  that  are  orovided  by 
physicians  or  other  health  profassionals. 


Und«  the  NHSC  LRP.  the  Secretary 
will  repay  graduate  and  undergraduate 
educational  loans  incurred  by  primary 
care  health  professionals.  For  the  hrst  2 
years  of  full-time  service  at  an  approved 
site  in  a  federally  designated  HPSA.  the 
Secretaiy  will  repay  up  to  $25,000  p«r 
year  of  the  educational  loans  of  such 
individual.  (There  is  a  minimum  2-year 
service  obligation.)  For  subsequent  years 
of  full-time  service,  if  the  NHSC  LRP 
contract  is  extended,  the  Secretary  will 
repay  up  to  $35,000  per  year.  The 
Secretary  will  provide  tax  liability 
payments  in  an  amount  equal  to  39 
percent  of  the  total  loan  repayments 
made  during  that  tax  year  to  reimburse 
the  Program  participants  for  increased 
tax  liabiUty  resultii^  from  loan 
repayments  received  under  this 
Program.  The  increase  in  the  amount  of 
the  tax  liability  payment  made  applies 
only  to  contracts  entered  into  after 
November  16, 1990. 

Payments  may  be  made  to 
participants  on:  (1)  An  advanced 
quarterly  basis  (one  quarter  in  advance 
during  the  entire  service  obligation);  (2) 
an  advanced  annual  lump-sum  basis  for 
each  of  the  first  2  years  of  a  contract;  or 
(3)  an  advanced  lump  sum  payment  for 
the  total  2-year  contract  (one  lump  sum 
payment  not  to  exceed  $50,000  plus  the 
39  percent  tax  liabiUty  reimbursement). 
In  addition  to  these  amounts.  NHSC 
LRP  participants  will  receive  a  salary 
from  a  private  nonprofit  or  public  entity 
or,  in  some  cases,  the  Federal 
Government  during  the  term  of  their 
service. 

The  Secretary  will  identify  and  make 
available  annually  a  list  of  those  HPSA 
sites  which  will  be  available  for  service 
repayment  under  the  NHSC  LRP.  The 
Secretary  will  select  applicants  for 
consideration  for  participation  in  the 
NHSC  LRP  according  to  the  following 
criteria: 

(1)  The  extent  to  which  an 
individual's  training  in  a  health 
profession  or  specialty  is  determined  by 
the  Secretary  to  be  needed  by  the  NHSC 
in  providing  primary  health  services. 
From  time  to  time,  the  Secretary  will 
publish  a  notice  detailing  the 
professions  and  specialties  most  needed 
by  the  NHSC.  Current  professional  and 
specialty  priorities  are  outlined  in  this 
notice  at  the  end  of  Part  A. 

(2)  The  extent  to  which  an  individual 
is  determined  by  the  Secretary  to  be 
committed  to  serve  in  a  HPSA. 

(3)  The  extent  of  an  individual's 
demonstrated  interest  in  providing 
primary  health  services. 

(4)  The  immediacy  of  an  individual's 
availability  for  service,  bidividiials  who 
have  a  degree,  have  completed  all 
necessary  postgraduate  training  in  their 


professions  and  specialties  (i.e.,  in  the 
case  of  physicians,  are  certified  or 
eligible  to  sit  for  the  certifying 
examinations  of  a  speciahy  board),  have 
a  current  and  unrestricted  license  to 
practice  their  profession  in  a  State,  will 
receive  highest  consideration. 

(5)  The  academic  standing,  prior 
professional  experience  in  a  HPSA, 
board  certification,  residency 
achievements,  peer  recommendations, 
and  other  criteria  related  to  professional 
competence  or  conduct  will  also  be 
considered. 

In  providing  contracts  under  the 
NHSC  LRP.  priority  will  be  given  to 
those  applicants: 

(1)  Whose  health  profession  or 
specialty  is  most  needed  by  the  NHSC: 

(2)  Who  have  and  whose  spouses,  if 
any,  have  characteristics  that  Increase 
the  probability  of  their  continuing  to 
serve  in  a  HPSA  upon  completion  of 
their  service  obligations;  and 

(3)  Subject  to  subparagraph  (2) 
immediately  preceding  this  one,  who 
are  from  disadvantaged  backgrounds. 

Eligible  Participaats 

To  be  eligible  to  participate  in  the 
NHSC  LRP,  an  individual  must: 

(l)(a)  Have  a  degree  in  allopathic  or 
osteopathic  medicine,  dentistry,  or  other 
health  profassion,  or  be  certified  as  a 
nurse  midwife,  nurse  practitioner,  or 
phvsician  assistant; 

(d)  Be  enrolled  in  an  approved 
graduate  training  program  in  allopathic 
or  osteopathic  medicine,  dentistry,  or 
other  health  profession;  or 

(c)  Be  enrolled  as  a  full-time  student 
at  an  accredited  school  in  a  State  and  in 
the  final  year  of  a  course  of  study  or 
program  leading  to  a  degree  in 
allopathic  or  osteopathic  medicine, 
dentistry,  or  other  health  profession; 

(2)  Be  eligible  for  appointment  as  a 
commissioned  officer  in  the  Regular  or 
Reserve  Corps  of  the  PHS  or  be  eligible 
for  selection  for  civilian  service  in  the 
NHSC;  and 

(3)  Submit  an  application  for  a 
contract  to  pwticipate  in  the  NHSC  LRP 
which  contract  describes  the  repayment 
of  educational  loans  in  retiun  for  the 
individual  serving  for  an  obligated 
period. 

Any  individual  who  previously 
incurred  an  obligation  for  health 
professional  service  to  the  Federal 
Government,  a  State  Government,  or 
other  entity  is  ineligible  to  participate  in 
the  NHSC  LRP  unless  such  obligation 
will  be  completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 
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ineligible  to  participate  in  the  NHSC 
LRP. 

No  loan  repayments  wrill  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  NHSC 
LRP  contract.  All  individuals  must  have 
a  current  and  unrestricted  license  to 
practice  their  profession  in  a  State  prior 
to  beginning  service  under  this  Program. 

Prohaaioua  and  Spacialtiea  Needed  By 
the  NHSC 

At  this  time,  the  Secretary  has 
determined  that  priority  will  be  given  to 
physicians  who  are  certified  or  eligible 
to  sit  for  the  certifying  examination  in 
the  specialty  boards  of  family  practice, 
osteopathic  general  practice,  obstetrics/ 
gynecology,  internal  medicine,  and 
pediatrics. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 
In  addition,  this  program  is  not  subject 
to  the  Public  Health  System  Reporting 
Requirements,  since  the  requirements 
do  not  cover  payment  to  individuals. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.162. 

Part  B— Granta  for  State  Loan 
Repayment  Programa 

AOORESSES:  Application  materials  for 
State  Loan  Repayment  Programs  may  be 
obtained  from,  and  completed 
applications  should  be  returned  to: 
Alice  H.  Thomas,  Grants  Management 
Officer,  Bureau  of  Primary  Health  Care, 
HRSA,  12100  Parklawn  Drive. 
Rockville,  Maryland  20857,  (301)  443- 
5887.  The  Grants  Managements  staff  is 
available  to  provide  assistance  on 
business  management  issues. 

Application  for  these  grants  will  be 
made  on  PHS  Form  5161-1  with  face 
sheet  DHHS  Form  424,  revised  as  of  July 

1992.  and  approved  by  the  OMB  under 
control  number  0937-0189.  Specific 
instructions  for  completing  the 
application  form  for  this  program  v^Il 
be  sent  to  any  State  requesting^  an 
application  package. 

CtATES:  Applications  are  due  July  1, 

1993.  Applications  will  be  considered  to 
have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date: 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  proceasins.  Applicanta  should 
request  a  legibly  dated  U.S.  Postal 
Service  poadnark  or  obtain  a  lagibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  vrill  not  be  accepted  as  proof 


of  timely  mailing.  Late  applications  will 
not  be  considered  for  funding  and  will 
be  returned  to  the  applicant.  The 
application  deadline  date  for  this 
program  was  published  on  April  16. 
1993  at  58  FR  10827. 
FOR  RJRTHCR  ■POWMATION  CONTACT:  For 
general  program  information  and 
technical  aMistanca,  please  contact 
Betty  Debeiry-Sumner,  D.D.S.,  M.P.H., 
Chief,  Site  Development  and  Placement 
Branch,  National  Health  Service  Corps, 
Bureau  of  Primary  Health  Care,  HRSA, 
5600  Fishera  Lane,  room  7A-19, 
Rockville,  MD  20857.  (301)  443-1400, 
the  FAX  number  is  (301)  443-4785. 
8UPPI.EMCNTAIIV  MTORMATION:  Section 
3381  of  the  PHS  Act  (42  U.S.C.  254q-l) 
authorizes  the  Secretary,  acting  through 
the  Administrator,  HRSA,  to  make 
grants  to  States  for  the  purpose  of 
assisting  the  States  in  operating 
programs  as  described  in  this  notice  for 
the  repayment  of  educational  loans  of 
health  professionals  in  return  for  their 
practice  in  federally  designated  HPSAs 
to  increase  the  availability  of  primary 
health  services  in  federally  designated 
HPSAs. 

Eligibility  Requirements 

State  Loan  Repayment  Programs 
(LRPs)  eligible  for  funding  under  this 
announcement  must  meet  the  following 
requirements: 

(1)  Direct  administration  by  a  State 
agency; 

(2)  Payment  of  all  or  part  of  the 
qualifying  educational  loans  (including 
principal,  interest,  and  related 
educational  loan  expenses)  of  health 
professionals  agreeing  to  provide 
primary  health  services  in  federally 
designated  HPSAs.  "Qualifying 
educational  loans"  are  Government  and 
commercial  loans  for  actual  costs  paid 
for  tuition,  reasonable  educational 
expenses,  and  reasonable  living 
expenses  relating  to  the  graduate  or 
undergraduate  education  of  a  health 
professional; 

(3)  Assignment  of  participating  health 
professionals  only  to  public  and 
nonprofit  private  entities  located  in  and 
providing  primary  health  services  in 
federally  designated  HPSAs;  and 

(4)  Participant  contracts  which 
provide  remedies  for  any  breach  of 
contract  by  participating  health 
professionals. 

Contract  Requirements 

Contracts  provided  by  a  State  are  not 
to  be  on  terms  that  are  more  favorable 
to  health  professionals  than  the  most 
favorable  terms  the  Secretary  is 
authorized  to  provide  for  contracts 
under  the  Federal  NHSC  Loan 


Repayment  Programa  under  aaction 
338B  of  the  PHS  Act.  including  terms 
reoarding: 

(a)  The  annual  amount  of  payments 
provided  on  behalf  of  the  professionals 
regarding  educational  loans:  and 

(b)  The  availability  of  remedies  for 
any  breach  of  the  contracts  by  the  health 
professionals  involved. 

States  are  required  to  develop 
contracts  that  reflect  a  minimum  of  2 
yeare  of  obligated  ful)4ime  service.  The 
annual  amount  of  payments  under  a 
contract  will  not  exr^ed  the  maximum 
amount  of  $35,000  authorized  in  section 
338B(g)(2)(A)  of  the  PHS  Act  unless:  (1) 
This  excess  amount  is  paid  solely  from 
non-Federal  contributions,  and  (2)  the 
contract  provides  that  the  health 
professional  involved  will  satisfy  the 
requirement  of  obligated  service  under 
the  contract  solely  through  the 
provision  of  primary  health  services  in 
a  federally  designated  HPSA  that  is 
receiving  priority  for  the  purposes  of 
section  333A(a)(l).  and  is  auuiorizad  to 
receive  assignments  of  individuals  who 
are  participating  in  the  NHSC 
Scholarship  Program. 

No  loan  repayments  will  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  health 
professional's  State  Loan  Repayment 
Program  contract,  and  no  credit  will  be 
given  for  any  practice  done  while  the 
provider  is  in  a  profiessional  school  or 
graduate  training  program.  Any 
individual  who  previously  incurred  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government,  or  other  entity  is 
ineligible  to  participate  in  the  State  LRP 
unless  such  obligation  will  be 
completely  satisfied  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State  Government  or  other  entity  is 
ineligible  to  participate  in  the  State  LRP. 

Program  Requirements 

States  seeking  support  imder  this 
notice  for  the  cost  of  State  LRPs  must 
provide  adequate  assurances  that: 

(1)  With  respect  to  the  costs  of  making 
loan  repayments  under  contracts  with 
health  professions,  the  State  will  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Federal  contributions  in  cash  in  an 
amount  eoual  to  not  less  than  $1  for 
each  $1  of  Federal  funds  jmivided  in  the 
grant.  The  federal  grant  hinds  and  the 
State  matching  funds  will  be  tised  only 
for  loan  repayments  to  health 
professionals  who  have  entered  into 
contracts  with  States.  In  determining  the 
amount  of  non-Federal  contributions  in 
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cash  that  a  State  has  to  provide,  no  other 
Federal  funds  may  be  used. 

(2)  The  State  will  assign  health 
professionals  participating  in  the 
program  only  to  public  and  nonprofit 
private  entities  located  in  and  providing 
primary  health  services  in  federally 
designated  HPSAs. 

(3)  Applications  must  identify  the 
State  entity  and  key  personnel  who  will 
administer  the  grant. 

Future  Support 

The  Secretary  must  determine  that  the 
State  has  complied  with  each  of  the 
agreements  of  the  grant  in  order  for 
funding  to  continue.  Before  making  a 
grant  for  a  subsequent  year  of  State  LRP 
support,  the  Secretary  will,  in  the  case 
of  a  State  with  one  or  more  initial 
breaches  by  health  professionals  of  the 
repayment  contracts,  reduce  the  amount 
of  a  grant  to  the  State  for  the  fiscal  year 
involved.  The  grant  will  be  reduced  by 
an  amount  equal  to  the  sum  of  the 
expenditures  of  Federal  funds  made 
regarding  the  State  LRP  contracts 
involved,  including  interest  on  the 
amount  of  such  expenditures, 
determined  on  the  basis  of  the 
maximum  legal  rate  prevailing  for  loans 
made  during  the  time  amounts  were 
paid  under  the  contract,  as  determined 
by  the  Treasurer  of  the  United  States, 
llie  Secretary  may  waive  the  reduction 
in  the  subsequent  grant  award  if  the 
Secretary  determines  that  a  health 
professional's  breach  was  attributable 
solely  to  the  professional  having  a 
serious  illness  or  death. 

ETaluaUon  Criteria 

For  new  and  competing  continuation 
grants  the  following  criteria  will  be  used 
to  evaluate  State  applications  to 
determine  which  States  are  to  be 
supported  under  this  notice: 

(a)  The  extent  of  State's  need  for 
hMlth  professionals  consistent  with  the 
health  profisssions  and  specialties 
identified  later  in  this  notice; 

(b)  The  extent  to  which  special 
consideration  will  be  extended  to 
federally  designated  HPSAs  with  large 
minority  populations; 

(c)  The  number  and  type  of  providers 
the  State  proposes  to  support  mrough 
this  program; 

(d  J  The  appropriateness  of  the 
proposed  placements  of  State  LRP 
recipients  (e.g.,  consistency  and 
coonlination  with  State-baised  plans  to 
improve  access  to  primary  health 
sendees  for  the  underserved 
communities  and  individuals): 

(e)  The  appropriateness  of  the 
qualifications,  the  administrative,  and 
managerial  ability  of  the  ataff  to 
implement  the  proposed  profect; 


(f)  The  suitability  of  the  State's 
approach  and  the  degree  to  which  the 
plan  of  a  State  is  coordinated  with 
Federal,  State,  and  other  programs  for 
meeting  the  State's  health  professional 
needs  and  resources,  including 
mechanisms  for  ongoing  evaluation  of 
the  program's  activities; 

(g)  The  source  and  plans  for  the  use 
of  the  State  match  (the  degree  to  which 
the  State  match  exceeds  the  minimum 
requirements  or  has  increased  over  time, 
and  the  amount  of  the  match  relative  to 
the  needs  and  resources  of  the  State); 

(h)  For  competing  continuation 
applicants  only,  the  grantees  progress  in 
achieving  stated  goals  and  objectives  for 
the  previous  year's  grant:  this  includes 
a  progress  report  on  the  impact  the  State 
LRP  placements  have  had  on  the  State's 
short-term  and  long-term  professional 
needs: 

(i)  An  assessment  of  the  reasons  for 
initial  breaches  by  health  professionals 
of  repayment  contracts;  and 

(j)  The  grantee's  history  of  compliance 
with  reporting  requirements. 

Noncompeting  continuation 
applications  will  be  evaluated  on  the 
following  criteria:  (a)  The  grantee's 
progress  in  achieving  stated  goals  and 
objectives  for  the  previous  year's  grant: 
This  includes  a  progress  report  on  the 
impact  the  State  LRP  placements  have 
had  on  the  State's  short-term  and  long- 
term  professional  needs; 

(b)  An  assessment  of  the  reasons  for 
initial  breaches  by  health  professionals 
of  repayment  contracts; 

(c)  The  grantee's  history  of 
compliance  with  reporting  activities 
including  goals,  objectives,  evaluation 
plans,  organizational  structure,  financial 
management,  and  personnel  changes: 
and 

(d)  The  adequacy  and  appropriateness 
of  the  proposed  budget. 

No  funding  preferences  will  be  applied. 

ProfiBwions  and  Specialties  Needed 

To  be  supported  under  this  program, 
the  State  Program  must  establish  State 
priorities  for  the  selection  of  health 
professionals  consistent  with  the  NHSC 
LRP.  At  this  time,  the  Secretary  has 
determined  that  to  be  eligible,  an 
individual  must  have  a  degree  in 
allopathic  or  osteopathic  medicine, 
dentistry,  or  other  health  profession,  or, 
be  certified  as  a  nurse  midwife,  nurse 
practitioner,  or  physician  assistant. 

Other  Award  Infionnatioii 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 


allows  States  the  option  of  setting  up  a 
system  to  review  applications  fix}m 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  kit,  to  be  made  available 
under  this  notice,  will  contain  a  listing 
of  States  which  have  chosen  to  set  up 
a  review  system  and  will  provide  a 
single  point  of  contact  (SPOC)  in  the 
States  for  that  review.  Applicants  (other 
than  Federally-recognizeo  Indian  tribal 
governments)  should  contact  their  State 
SPOC  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  BPHC  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  response  to  State  process 
recommendations  received  after  the  due 
date. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.165. 

Dated:  July  16. 1993. 
William  A.  RoUhmni. 
Acting  Administrator. 
(FR  Doc.  93-17407  Filed  7-21-93;  8:45  am] 
BtLUNO  COOe  41M-1S-^ 


National  InatltutM  of  HaaKh 

Diviaion  of  Raaaarch  Qranta;  Maating 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosdences  Special  Emphasis 
Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.<and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  informaticm  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 
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Scieatfic  Revimif  Administrator:  Dr. 

Ptfgf  MoCwdk.  (301)  SM-7293. 
Datt^  Matting:  AugMl  2.  IMS. 
Place  etf  MMtiiw:  Wartwood  BUg^  Kb. 

305.  NDi.  Ba&Mk.  MD  (Tab^OM 


diM 


of 


Tim»  of  Meeting:  IMt 
TliteBotkaisbBiiig 
thai  IS  (kys  prior  to 
to  the  difficnhy 
■ttendiTo  <rf  membm 
conffirtjpg  tdwdulw. 

(Calaks  of  FwtanJ  Doawftic . 

fn^mn  Hoc  93.306. 93.333. 93.337, 93  J9»- 

93  J96, 93.837-^83.»44. 93.t49-93.978. 

93.89:,  93J93.  NMkail  iMttMH  of  HmMi. 

HHS) 

Dated  ^ily  15, 1993. 
SmtmJLftidman, 
CoauniOBe  ManagBoient  Officer,  NIH. 
(FR  Doc  93-17470  Filed  7-21-93;  8:45  nil 


Proopoctiv  Grant  of  Exclualvo  Patont 


AQ0ICV:  National  Inctitutaa  of  Haalth. 
Public  Health  Sarvice.  DHHS. 
action:  Notice. 


(U.S.  Patent  AppUcaUons  07/311.612 
and  07/542.14^,  will  be  Ikeneed  at  a 
later  date.  The  avdlability  of  U.S.  Patent 
4.883,7S1  far  licensing  was  publiriied  in 
the  ^^  18.  IMO  edition  of  the  Federal 


r.  This  is  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  C7R 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Haakh  (NIH).  Oepertment  of  Heahh 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  to 
practice  the  inventions  embodied  in 
U.S.  Patent  4383.761  (issued  from  U.S. 
Patent  Application  06/843.727)  entitled 
"Pertussis  Toxin  Gene:  Cloning  and 
Expression  of  Protective  Antigan"  to  the 
Biodne  Company  having  a  place  of 
business  at  Emeiyville,  California.  The 

Ktent  rights  in  these  inventions  have 
en  assigned  to  the  United  States  of 
America.  No  foreign  patoit  applications 
have  been  filed  on  the  inventions 
embodied  in  U.S.  Patent  4,883761. 

The  prospective  exclusive  license  will 
be  for  me  field  of  vaccinas,  tt  will  be 
ro3ralty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.SX1 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  estabUshes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C  209  and  37  CFR  404.7. 

Hiese  inventions  rdata  to  the  DNA 
sequence  of  the  B<mieteUa  pertussis 
toxin.  Related  inveatioos,  inchiding 
mutants  of  the  BordeteUa  pertussis  toxin 


AD0NESSC8:  Requests  for  a  copy  of  the 
above  identified  patent  applicatioaa. 
inquiries,  comments  and  other  materials 
relating  to  the  contemplated  license 
should  be  directed  to:  Kfr.  Mark 
Hankins.  J  J).,  Office  of  Techncdogy 
Transfar.  National  Institutes  of  Health, 
Box  OTT.  Betheada.  Maryland  20892; 
Telephone:  (301)  496-7735;  FAX:  (301) 
402-0220.  Proparlv  filed  cooapeting 
applications  tot  a  Ucmae  filed  in 
responae  to  this  notice  vrill  be  treated  as 
ol^ections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  appfications  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  within 
sixty  (60)  days  of  this  notice  will  be 
considwed. 

Dated:  July  13. 1983. 
laidG.Adhr. 

Director,  OffkBofTedtnohgy  Traits^. 
[FR  Doc.  93-17469  Piled  7-21-93-,  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  ManagemanI 
[WO-t10-03-4112-0q 

Information  Collection  SutMnltted  to 
tlM  Offlca  of  Management  and  Budgat 
for  Raviaw  Under  tha  Paparwork 
RaduetionAct 

Tha  iMoposal  for  the  collection  of 
information  listed  below  has  been 
sutoiitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
propoeed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the 
tel^hone  nimiber  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Qearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1004- 
0134),  Washington,  DC  20503. 
telephone  202-395-7340. 
Title:  43  CFR  3160— Onshore  Oil  and 

Gas  Operations,  Non-form  Items 
OMB  Approval  Number:  (1004-0134) 
Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  opeiaton  and 
operating  rights  owners  are  required 
to  retain  and/or  provide  data  so  that 
proposed  operations  may  be  approved 


or  coraplianoe  with  granted  approvals 

may  be  monitored. 
Bureau  Farm  Nan^ters:  Nona. 
Frequency:  Noiuecuiiing. 
Desutlption  of  nesponaents:  Opei  store 

end  operating  rig^its  owners  of 

Federal  and  Indtan  (except  Osage)  oil 

and  gas  kaaea. 
EstimAed  Completion  Time:  V^  hoar. 
Annual  Responses:  1S33SS. 
Annual  Burden  Hours:  96,190. 
Bureau  Clearance  Officer  (Attemate): 

Marsha  A.  Harley  (202)  653-6105. 

Dated:  May  21. 1903. 
Hillary  A.  Odea. 
AstiitaatJXnBcSar.AMixfaiidMiiMraf 


(FR  Dec  99-17403  PUad  T-n-tr.  6:46  asd 


BuraauolLMiid 


aP9-91€l 


Lana  Counly,  OR 

AGENCY:  Bunau  of  Land  Manageraeiit, 

Interior. 

AC1KM:  Emergnxqr  closure  of  pidrfk 

landa  in  Lane  County.  Ckegpa. 

SUMHARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Lane  County, 
Oregon  are  temporarily  closed  to 
slidhig.  wading,  swimming  and  all  other 
activities  withhi  the  waters  of  Lake 
Creek,  from  July  17. 1993  until  a  notice 
rescinding  this  closure  is  published  in 
the  Fedeiiil  Register.  The  closure  is 
made  under  the  authority  of  43  CFR 
8364.1. 

The  public  lends  affKted  by  this 
emergency  closure  are  specifically 
identified  as  the  Lake  Creek  Slide,  e 
natural  bedrock  feeture  in  the  bed  of 
Lake  Creek,  within  public  lands  located 
as  follows: 


WiUuMMeMwUiaa. 

T.  16  S..  R.  7  W. 
T.  16  S..  R.  7  W. 
Sec  19:  Metes  and  Bounds  within  t!w 

Coataining  approximately  2  aoas. 

The  follotving  persons,  opovting 
within  the  scope  of  their  official  dirties, 
are  exempt  from  the  provisions  of  this 
closure  oi^bt.  Bureau  employees;  state, 
local  and  federal  law  enforcement 
personnel;  Bureeu  contractors  and  their 
subcontractors.  Access  by  sdditional 
parties  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
Authorized  Officer. 

Any  person  who  foils  to  OKnply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penaltias  provided  in 
43  CFR  8360.0-7.  wrhidi  include  a  fine 


UMI 
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not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  temporarily  closed 
to  public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  the 
public  from  injury  incurred  by  sliding 
into  a  rock  ledge  that  has  recently 
developed  near  the  base  of  the  slide  as 
a  result  of  a  shift  in  the  bedrock  of  Lake 
Creek. 

DATES:  This  closure  is  effiective  from 
July  17. 1993. 

ATORESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  are  available  from  the 
Eugene  District  Office.  P.O.  Box  10226 
(2890  Qud  Drive),  Eugene.  Oregon 
97440. 

RW  FURTHER  MFORMATION  CONTACT: 
Wayne  E.  Elliott.  Coast  Range  Aim 
Manager,  Eugene  District  Office,  at  (503) 
683-«600. 

Dated:  July  16. 1993. 
WayME-BUiatt. 

AnaManagBr. 

(FR  Doc.  93-17381  Filed  7-21-93;  8:45  am] 

MUJNQ  COOK  t>tO  M  M 

[MT-93(M320-01] 

Intant  To  PrefMre  Environmental 
Aeeeeament  of  Animal  Damage 
Control;  Statewide  (MIlea  City. 
Lewlatown,  and  Butte  DIatrict  Offlcea) 
MT 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTWW;  Notice. 

SUMHARV:  The  Bureau  of  Land 
Management  and  the  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  will 
mepare  an  Environmental  Assessment 
(EA)  to  disclose  the  environmental 
effects  of  the  proposed  Animal  I>amage 
Control  (ADC)  alteinatives  for  BLM 
lands  in  Montana.  This  analysis  will  be 
tiered  to  the  EIS  relating  to  ADC. 
completed  in  1979,  by  the  U.S.  Fish  and 
WildUfe  Service  (USFWS). 
EFFECTIVE  DATE:  Persons  wishing  to 
submit  written  comments  regarding  the 
scope  of  the  EA.  including  alternatives 
and  environmental  exacts  to  be 
addressed,  should  do  so  by  August  10. 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Brooks.  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings, 
Montana  59107. 406-255-2929. 
SUPPLBIENTARY  MFORMATION: 
Controlling  predatory  animals  on  public 


land  is  the  responsibility  of  the  ADC 
unit  of  the  U.S.  Department  of 
Agriculture,  APHIS.  Animal  Damage 
Control  activities  are  directed  toward 
individual  predators  or  local 
populations  of  predators  where  loss  or 
damage  to  livestock  has  been  verifled 
and  the  livestock  owner  has  requested 
control  services  from  APHIS.  The 
proposed  ADC  EA  will  address  the 
following  topics: 

•  Pre(&tors  to  be  controlled; 

•  The  conditions  under  which  control 
may  or  may  not  be  allowed  (e.g.,  high 
use  recreation  areas)  and  p>otential 
seasonal  restrictions  (e.g.,  bird  hunting 
season): 

•  The  methods  of  control  allowed 
(e.g.,  aerial  gunning;  call  and  shoot; 
traps  and  snares:  denning;  electronic 
"guards;"  guard  dogs;  or  M-44s,  a 
spring-activated  device  using  sodium 
cyanide).  The  following  alternatives,  in 
addition  to  any  others  that  may  be 
developed  in  the  public  participation 
process,  will  be  considered  in  the  EA: 

L  Integrated  Pest  Management  (ADC 
BLM-proposed  action) 

This  alternative  emphasizes  an 
Integrated  Pest  Management  (IPM) 
approach  to  reduce  animal  damage. 
Integrated  Pest  Management  is  the 
process  of  applying  a  variety  of  practical 
methods  for  prevention  and  control  to 
keep  animal  damage  to  livestock  or 
human  health  as  low  as  possible.  This 
IPM  process  draws  from  a  large  array  of 
options  using  lethal  and  non-lethal 
techniques,  depending  on  the  nature  of 
the  prtMilem.  These  techniques  would  be 
applied  as  either  corrective  (in  response 
to  actual  loss  or  repeated  harassment)  or 

{ireventive  (in  response  to  historical 
osses)  strategies. 

n.  No  Preventative  Control 

This  alternative  would  be  similar  to 
Alternative  I  except  that  lethal 
preventative  control  measures  would 
not  be  authorized.  The  corrective 
control  techniques  described  in 
Alternative  I  would  be  applied  after 
ADC  has  confirmed  a  recent  loss  of 
livestock  to  predation. 

in.  No  Action  (Emergency  Control 
Only) 

This  alternative  would  be  similar  to 
Alternative  U  in  that  lethal  preventative 
control  measures  would  not  be 
authorized,  and  corrective  control 
techniques  would  be  applied  only 
where  losses  are  confirmed.  The 
difference  between  these  alternatives  is 
the  additional  administrative 
procedures  required  under  this 
alternative.  Emergency  ADC  is 
requested  by  an  operator  when  losses 


are  occurring.  Under  this  alternative, 
BLM  reviews  and  approves/disapprovas 
these  requests  on  a  case-by-case  basis, 
which  is  not  the  case  for  Alternative  0. 

IV.  No  ADC  Activities  on  BLM  Unds 

Under  this  alternative,  no  APHIC  ADC 
programs  would  be  authorized  on  BLM 
land  in  Montana.  However,  private 
landowners  would  continue  to  be  able 
to  enter  into  agreements  with  ADC  to 
carry  out  ADC  on  private,  state,  and 
other  non-BLM  lands.  No  organized 
ADC  control  activities  would  ocair  on 
BLM  land,  although  predators  could 
continue  to  be  taken  by  individuals 
pursuant  to  state  law. 

Dated:  July  12, 1993. 
John  A.  Kwiatkowrid, 
Deputy  State  Dinctor,  Division  of  lands  and 
Renewable  Resources. 
(FR  Doc.  93-17400  Filed  7-21-<>3: 8:45  «nl 
WUMQ  0001  4tl«-IM-a 


(OR-OaO-OS^TIO-OS:  Q3-2M1 
Roed  Cloeure;  Oregon 

AGENCY:  Vale  District.  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  following  order  closes 
approximately  2000  feet  of  road  along 
South  Fork  Walla  Walla  River  on  public 
land  in  \VM,  T.4  N.,  R.37  E.,  sections  10. 
14,  and  15  in  Umatilla  County,  Oregon. 

The  purpose  of  this  order  is  to  close 
this  road  for  the  duration  of  the 
construction  of  a  trail  head  at  the  end 
of  the  road.  Use  of  the  road  could  poae 
a  safety  hazard  to  members  of  the  public 
and  workers  at  the  site.  Under  the 
authority  of  43  CFR  8364.1,  the  above 
described  road  is  closed  to  public  use 
and  access  through  the  completion  of 
construction. 

Persons  exempt  from  this  order 
include  emergency  service  and  law 
enforcement  personnel.  Bureau  of  Land 
Management  and  U.S.  Forest  Service 
employees  performing  official  duties, 
contractors  and  sub-contractors  working 
at  the  site,  and  persons  acting  under 
specific  authorizations  granted  by  the 
Bureau  of  Land  Management. 
EFFECTIVE  DATE:  August  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Meyer,  BLM  Baker  Resource  Area. 
P.O.  Box  987,  Baker  Qty.  Oregon  97814. 
(503)  523-6391. 

Dated:  July  12, 1993. 
Larry  A.  Taylor, 
Ana  Manager. 

IFR  Doc.  93-17404  Filed  7-21-93;  8:45  am] 
BiuMOCooeaii 
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CaOfomla:  PropoMd 
Tamilnatod  OH  aiMl  Gm 

Under  the  provisions  of  PubUc  Law 
97--451,  a  petition  for  reinstatement  of 
oii  and  gas  lease  CACA  24209  for  lands 
in  Glenn  County,  Califanda.  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accroing 
from  December  1. 1992.  ttw  date  of 
termination. 

No  valid  lease  has  been  iasned 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royaltiffit  at  rates  of  $10.00  per  acre 
and  I6V3  percent,  respec^Toiy.  Payment 
of  a  $500.00  administrative  fee  has  been 
made. 

Having  met  all  the  requireoients  for 
reinstatement  of  the  lease  as  set  out  ia 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  USC  188).  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effactive 
December  1. 1992,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above,  and  the  reimbnrsenent  for 
cost  of  publication  of  this  notke. 

Dated:  July  IS,  1993. 
Frsd  OTwrall, 

Chief,  Leasable  Minerab  Section. 
[FR  Doc  93-17399  Filed  7-21-93: 8:45  nnl 


Ordtr  Proviffing  for  Opening  of  Landt; 
Orogon  | 

AGENCY:  Barean  of  Land  ManagBraent. 

Interior  , 

ACTION:  Notice. 


r.  This  action  will  open 
2,359.24  acres  of  acquired  Iwds  to 
surface  entry,  and  1,190.72  acres  to 
mining  and  mineral  leasing.  Of  the 
balance,  440  acres  are  alraaidy  open  to 
mining  and  min««i  leasing,  the  mineral 
estate  in  246.80  acres  is  not  in  Federal 
ownership,  and  the  481.72-acTe  balance 
will  be  opened  to  the  mining  and 
mineral  leasing  laws  to  the  extent  that 
the  minerals  are  in  Federal  ownership. 
EFFECTIVE  DATE:  August  27, 19M. 
FOR  FURTNEH  MFOmiATlON  CONTACT: 
Linda  SuUivan.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97206.  503-260-7171. 
8tiPPt.aiENTARY  MFOnMATKM:  1.  Under 
the  autlKMity  of  section  205  of  tfaa 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1715.  the 
following  described  lands  wore  aoquirad 
by  the  United  States  to  be  administered 


10.  and  11. 

1 2.359.24 


as  pubUc  hnd  under  the  jurisdiction  of 
the  Bureau  of  Land  Management: 

Willa— Wa  Mwidiaa 

T.  34  S.,  R.  25  B.. 

Sac  36,  lots  1,2. 3.  and  4. 
T.  35  S..  R.  25  E.. 

Sec  3.  lots  1  to  15,  inclusive  N'/iSWV*. 
and  WHn/*SE'/*; 

Sec  4,  tot  1,  SW'ASWVi.  and  NEV,SBMi: 

Sec  5.  lots  1  and  3-. 

Sec  7.  lots  1  to  5,  inclusive,  9.  and  10; 

Sec  8,  NBVi,  KVi  NWV«,  NWViMWV*. 
B%SWV«,  and  SEV*; 

Sec  »,  NWV,NW«i; 

Sec  16.  NWV.; 

Sec  17.  lot  1.  NEV..  NBV«NWMi.  SV^OWl*. 
E'/iiSW'/i.  NWV«SWV4.  and  SE'A; 

Sec  19.  kX  2; 

Sec  20.  NEVMWV,; 

Sec  30.  ioU  2.  3. 6.  7, 

The  areas  dasribed  i 
acres  ia  Lake  CooBty. 

2.  At  8:30  a.m..  on  August  27. 1993, 
the  above  described  lands  will  be 
opened  to  operation  of  the  public  hnd 
laws  generally,  subject  to  valid  existing 
rights,  the  provisioes  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  August  27. 1993.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereeftar  will 
be  considered  in  the  order  of  filing. 

3.  At  8:30  ejn.,  on  August  27. 1993, 
the  foUowing  described  land  will  be 
opened  to  kcatioa  and  entry  under  the 
United  Slates  mining  laws,  or  Ip  the 
extent  thet  the  nunwais  are  in  United 
States  owaership.  Appropriation  under  - 
the  general  mining  la«vs  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  whm  not  in  conflict  writh  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts: 

WiUameOe  Maridiaa 

T.  35  S..  R.  25  E., 

Sec  3.  loU  1  to  5,  inclusive,  and  NV^SWVi; 

Sec  5.  lot  1; 

Sec.  7,  lots  1  to  5,  inclusive,  9.  and  10; 

Sec  8,  NWANEV.,  S'/iNE'A,  BViNWYi. 
NWV«NWV.,  and  E'/iSWV,; 

Sec  16.  NVtv*: 

Sec  17.  NEV4NWV4; 

Sec  30,  iota  «.  7, 10.  and  11. 

The  aieas  described  «;{gregate  1.190.172 
acres  in  Lake  County. 

Wmamaaa  Maridiaa 


Four  fifths  Inteiest  in  United  Stetes 
Oieaanhip 

T.  35  S,  R.  25  B.. 
Sec  4,  lot  1  emi  SWV^SW\«: 

Sec  8,  SWV4SEV«; 

Sec  9,  NWV(.NWV(i: 

Sec  17.  kK  1.  NWViI«%.  S^i^NWV^, 

NViiSWV(i.aad  SEVdSWVi; 
Sec  20.  NEV«NWW. 
The  areas  daectibed  anragata  481.72 
in  Lake  County. 

4.  At  8:30  a.m.,  on  August  27, 1993 
the  land  deacrifaed  in  peragraph  3  wiU 
be  opened  to  applications  ana  offers 
under  the  mineral  leasing  laws  or  to  the 
extent  that  the  minerals  are  in  United 
States  ownership. 

Deled:  My  13. 1993. 
Cheap  CVai^hM. 
Chief,  Branch  of  Lands  andMinerols 
Operations. 
IFR  Doc  93-17388  Filed  7-21-93;  8:45  mni 


(CA-010-03-4210-04;  CA-«9M  F0| 

RmNY  Action  Exdwng*  of  PuMc 
Lands,  El  Oorwio  County,  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action:  evrhmige 

of  public  lands.  CA-32584  FD. 

StMUARY:  The  foUo%ving  described 
public  land  (surface  and  mineral  estate) 
located  in  El  Dorado  County  is  being 
considered  for  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Managonent  Act  of  October  21, 
1976  (43  US.C  1713): 

Selected  Public  Lands: 

Mount  Diable  Meridian,  CaBfanrfa 

T.9N.,R.  IIB. 

Sec.  6:  Lot  28. 

Containing  4.3S  acras,  mora  or  leaa. 


SUPPI^MENTARY  MTOfWATION:  The 

purpose  of  this  exchange  is  to  resolve  an 
encroachment  problem.  A  survey 
revealed  that  a  portion  of  the  adjacent 
landowner's  home  (German  Soiroder) 
was  erroneously  built  on  the  above- 
described  public  lands.  The  subject  land 
would  be  exchanged  to  die  Nature 
Conservancy  (TNC)  who.  in  turn,  would 
sell  the  property  to  Mr.  and  Mrs. 
Sherman  Schroder  at  the  apprdsed  fair 
market  value.  In  exchange  for  the  above 
public  land.  TNC  would  offer  to  the 
United  States  valuable  wetlands  and 
waterfowl  habitat  located  in  the  Central 
Valley  of  California.  The  propoead 
exchange  is  consistent  with  me  North 
American  Waterfowl  Manegamont  Plan 
and  the  Central  Valley  Habitat  Venbae 
as  well  aa  with  the  Buraan  of  Land 
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ManagemeDt's  land  use  plans.  The 
public  interest  will  be  served  if  this 
exchange  is  completed  because  it  will 
enable  the  Bureau  to  acquire  lands  with 
high  public  values,  and  will  increaae 
management  efHciency  of  public  lands. 

The  tract  of  land  would  be  transferred 
from  the  United  States  subject  to  a 
reservation  for  a  ri^t-of-way  for  ditches 
and  canals  constructed  under  the 
authority  of  the  Act  of  August  20. 1890 
(43  U.S.C.  945).  AU  necaasary 
clearances,  including  clearances  for 
cultural  and  historical  resources. 
Threatened  and  Endangered  Plants  and 
Animals,  have  been  completed  on  these 
lands. 

This  notice,  as  provided  in  43  CFR 
2201.1(b),  segregates  the  above- 
described  public  land  being  considered 
for  this  exchange  from  settlement, 
location  and  entry  under  the  public  land 


laws,  including  the  mining  laws.  Thfl 
segregative  effect  shall  terminate  upon 
issuance  of  patent,  upon  publicatUin  in 
the  Federal  Regbler  of  a  termindUon  of 
the  segregation,  or  two  (2)  years  from 
the  date  of  this  notice,  whichever  occurs 
first. 

For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Folsom  Resource  Area  Manager.  Folsom 
Resource  Area.  63  Natoma  St.,  Folsom. 
CA  95630. 

FOR  FURTHER  fNTORMAHON  CONTACT: 

Marianne  We«zel  Lopez.  Realty 
Specialist.  BIM  Folsom  Resource  Area, 
63  Natoma  St..  Folsom.  CA  95630,  (916) 
985-4474. 


Dated:  July  13. 1903. 
D.lLSwiduu^ 
i^reo  Manager. 
(PR  Doc  93-17392  Filed  7-21-43;  8:45  am) 


[OR-015-421(M>6:  QP-9^10] 

Realty  Action;  Competitive  and 
miodlfled  Competitive  Sate  of  Public 
LjMid  in  Laite  County,  Oregon 

The  followring  parcels  of  public  land 
are  suitable  for  competitive  and 
modified  competitive  sale  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713,  at  no  less  than  the  appraised  fair 
market  value.  The  land  will  not  be 
offered  for  sale  for  at  least  60  days 
following  the  publication  of  this  notice 
in  the  Federal  Register. 


Legal  description 

Acreage 

Salaprtoe 

OaposH 

Parcel  No.  1,  OR  49385 

T.26S..  R.ise..  W.M.,  Oregon „.    

Section  5:  SWV4SEV4 
Parcel  No.  2,  OR  49386 
T.25S.,  R.14€.,  W.M.,  Oregon _ 

Section  28:  S'A 

Section    33:    N'/i.    NViSW'A.    E'ASW'ASW^,    SE'ASWA.    N^tSEV*.    SWV^SC'A. 
N'ASev-SE'A.  SWy4SE%SE\<i,  N^SE'/kSE'ASEVi 
Parcel  No.  3,  OR  49387 
T.25S..  R.14E..  W.M..  Oregon „ _. 

Section  34:  SV& 
Parcel  No.  4.  OR  49388 
T.25S..  R.14E..  W.M..  Oregon „ „ 

Section  28:  NWV* 
T.25S.,  R.15E.,  W.M..  Oregon 

Sectioo  31 :  Lots  3.  4.  EVfcSWy4.  Sey4 
Parcel  No.  5.  OR  49389 
T.25S.,  R.14E.,  WM.  Oregon „ ™ 

Section  24:  SVfc 

Section  25:  AU 

40 
935 

320 
480.89 

960.00 

S2.600.00 
75.000.00 

25,700.00 
38300.00 

79,400.00 

$780.00 
7.500.00 

2.570.00 

2juooa 

7.940.00 

•  The  above  described  land  parcels  are 
hereby  sagregated  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  sale 
under  the  above  cited  statute  for  270 
days  from  the  date  of  publication  or 
until  title  transfers  are  completed  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  whichever 
occurs  first. 

This  land  will  be  offered  for  sale  in 
accordance  with  a  coogressionally 
directed  plan  to  restore  and  maintain 
the  public/private  ownership  ratio  in 
Lake  County.  The  land  is  not  suitable 
for  management  by  another  Federal 
agency.  No  significant  resoimx  values 
will  be  affected  by  this  disposal.  The 
sale  is  consistent  with  Bureau  planning 
for  the  land  involved  and  will  j 
important  public  obfcctives. 


Sale  parcel  OR  49385  will  be  offered 
under  competitive  sale  procedures.  Sale 
parcels  OR  49386,  OR  49387,  OR  49388 
and  OR  49369  will  be  offered  using 
modified  competitive  sale  procedures. 
Under  the  modified  sale  procedures  the 
following  designated  bidders  will  be 
provided  the  opportunity  to  match  the 
highest  bid  received  as  specified.  Ken 
Kruse  of  Fort  Rock,  Oregon  for  sale 
parcels  OR  49386  and  OR  49387.  Alan 
Parks  (Poplars  Ranch  Inc.)  of  Fort  Rock, 
Oregon  and  Gordon  Wanek  of  LaPine, 
Oregon  for  sale  parcels  OR  49388  and 
OR  49389.  respectively.  The  above 
preferences  will  not  apply  beyond  the 
date  of  first  sale  offering.  Modified 
competitive  sale  procedures  are 
considered  appropriate,  in  these  cases, 
as  the  designated  bidders  are  adjoining 
landowners  and/or  existing  users  of  the 
land  who  wish  to  consolidate  the 


subject  properties  into  their  existing 
business  op>erations.  Both  sale 
procedures  are  authorized  under  43  CFR 
2711.3-3. 

The  land  will  be  offered  for  sale  at 
public  auction  beginning  at  10  am  p.8.t., 
on  October  29, 1993,  and  will  be  by 
sealed  bid  only.  All  sealed  bids  must  be 
submitted  to  the  ELM,  Lakeview  District 
Office  at  P.O.  Box  151, 1000  South 
Ninth  Street,  Lakeview.  Oregon  97630. 
no  later  than  4:30  pm  p.s.t.,  October  28. 
1993.  A  separate  written  bid  must  be 
submitted  for  each  parcel  desired  and 
bids  must  be  for  not  less  than  the 
appraised  sale  price  indicated.  Each 
written  sealed  bid  must  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft  or  cashi^'s  check,  made 
payable  to  the  Department  of  the 
Interior-BLM  for  not  less  than  the  bid 
deposit  specified  in  this  notice.  All  bids 
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shall  be  enclosed  in  a  sealed  envelope 
clearly  marked,  in  the  lower  left  hand 
comer,  "Bid  for  Public  Land  Sale  OR 
(number).  Lake  County,  Oregon,  October 
29, 1993."  The  total  purchase  price  for 
the  land  shall  be  paid  within  180  days 
of  the  date  of  sale  or  the  bid  deposit  will 
be  forfeited  and  the  parceUs)  will  be 
reoffered  to  the  public. 

The  terms,  conditions  and 
reservations  applicable  to  the  sales  are 
as  follows: 

1.  Patents  to  all  sale  parcels  will 
contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 

2.  The  sale  parcels  will  be  subject  to 
all  valid  existing  rights  of  record  at  the 
time  of  patent  issuance. 

3.  The  mineral  interests  being  offsred 
for  conveyance  with  the  sale  parcels 
have  no  known  value.  A  deposit  or  bid 
to  purchase  a  parcel(s)  will  also 
constitute  an  application  for  conveyance 
of  the  mineral  estate  with  the  following 
reservations: 

a.  The  oil  and  gas  and  geothermal 
resources  will  be  reserved  to  the  United 
States  for  all  sale  parcels,  except  the 
SWV4  of  section  28  of  Parcel  OR  49389 
where  the  minerals  are  privately  owned. 

b.  Diatomite  will  be  reserved  to  the 
United  States  on  parcels  OR  49385,  OR 
49386,  OR  49387  and  OR  49388,  the 
NWV«  of  section  28  only. 

The  above  mineral  reservations  are 
being  made  in  accordance  with  section 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

All  qualified  bidder(s)  must  include 
with  their  bid  deposit  a  non-refundable 
$50.00  filing  fee  for  conveyance  of  the 
mineral  estate. 

4.  Sale  parcels  OR  49386  and  OR 
49387  will  be  subject  to  the  grazing  use 
occurring  within  the  Highway  Grazing 
Allotment  No.  904  by  the  existing 
permittee,  Kenneth  Kruse.  The  privilege 
to  graze  domestic  Hvestock  on  the 
subject  property  according  to  the  terms 
and  conditions  in  operator  record  No. 
361475  dated  March  1, 1989,  shall  cease 
on  February  28, 1998.  The  level  of  use 
allowed  on  the  subject  property  will  not 
exceed  126  animal  unit  months 
annually. 

Sale  parcel  OR  49388  will  be  subject 
to  the  grazing  use  occurring  within  the 
Valley  Grazing  Allotment  No.  911  by  the 
existing  permittee,  Alan  Parks  (Poplars 
Ranch  Inc.).  The  privilege  to  graze 
domestic  livestocK  on  the  subject 
property  according  to  the  terms  and 
conditions  in  operator  record  No. 
361473  dated  March  1, 1991,  shall  cease 
on  February  28,  2001.  The  level  of  use 
allowed  on  the  subject  property  will  not 
exceed  78  animal  unit  months  annually. 

Sale  parcel  OR  49389  will  be  subject 
to  the  grazing  use  occurring  within  the 


Homestead  Grazing  Allotment  No.  905 
by  the  existing  permittee,  Gordon 
Wanek.  The  privilege  to  graze  domestic 
livestock  on  the  subject  property 
according  to  the  terms  and  conditions  in 
operator  record  No.  361470  dated  March 
1, 1988,  shall  cease  on  February  28, 
1998.  The  level  of  use  allowed  on  the 
subject  property  will  not  exceed  120 
animal  unit  months  annually. 

The  successful  bidder  is  entitled  to 
receive  annual  grazing  fees  from  the 
current  permittee(s)  in  an  amount  not  to 
exceed  tliat  which  would  be  authorized 
under  the  Federal  grazing  fee  published 
annually  in  the  Federal  Register.  If  the 

E resent  permittee(s)  are  determined  to 
B  the  successful  bidders(s)  or  if.  any 
time  prior  to  the  expiration  date  above, 
the  permittee(s)  sells  or  leases  the  base 
property  to  another  person,  the  above 
conditions  of  patent  will  become  null 
and  void.  The  preference  affected  by 
this  sale  is  non-transferable. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens,  18  years  of  age  or 
older,  a  state  or  state  instrumentality 
authorized  to  hold  property,  or  a 
corporation  authorized  to  own  real 
estate  in  the  state  in  which  the  land  is 
located. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  In  the  event 
of  a  tie,  the  tied  bidders  will  be  notified 
and  given  the  opportunity  to  modify 
their  original  bids.  The  apparent  high 
bidder  and  the  designated  bidder(s)  will 
then  be  notified.  The  designated 
bidderfs)  shall  have  15  days  from  the 
date  of  high  bid  notification  to  exercise 
the  preference  consideration  given  to 
match  the  high  bid.  Should  the 
designated  bidder  fail  to  submit  a  bid 
that  matches  the  apparent  high  bid 
within  the  specified  time  period,  the 
apparent  high  bidder  shall  be  declared 
the  higher  bidder. 

If  the  land  identified  in  this  notice  is 
not  sold  on  the  date  of  first  sale  offering, 
the  unsold  parcels  will  be  available  on 
an  over-the-counter  competitive  sale 
basis.  No  purchase  preference  shall  be 
awarded  for  over-the-counter  sales.  All 
over-the-counter  sale  parcels  will  be 
sold  subject  to  the  above  terms  and 
conditions  and  at  no  less  than  the 
indicated  sale  price.  Sealed  bids  will  be 
accepted  on  the  unsold  parcels  at  the 
Lakeview  District  Office  diiring  regular 
business  hours  (7:45  a.m.  to  4:30  p.m. 
p.s.t.  Monday  through  Friday)  at  Uie 
address  shown  below.  All  sealed  bids 
received  will  be  opened  the  first 
Wednesday  of  each  subsequent  month 
until  the  land  is  either  sold  or 
withdrawn  from  sale.  Prospective 
buyers  should  inquire  about  unsold 
parcels  after  October  29, 1993. 


Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures,  terms  and  conditions, 
planning  and  environmental 
documentation,  is  available  at  the 
Lakeview  District  Office,  P.O.  Box  151. 
1000  South  Ninth  Street.  Lakeview. 
Oregon  97630. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Lakeview 
Resource  Area  Manager.  Bureau  of  Land 
Management,  at  the  above  address. 
Objections  will  be  reviewed  by  the 
District  Manager  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  July  14, 1993. 
Scatt  R.  Flmeace. 

Manager,  lakeview  Resource  Area. 

[FR  Doc.  93-17406  Filed  7-21-93: 8:45  am) 

■LUNO  coot  4S10-aMI 


Eatt  Moiava  National  Soanic  Araa; 
Adiuatmant  of  Daily  llacrartlon  Uaa 


AQENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION;  Notice. 

SUtMARY:  Daily  recreation  nse  fees  at 
Mid  Hills  and  Hole-in-the-Wall 
Campgrounds  in  the  East  Mcjave 
National  Scenic  Area.  CA  are  increased 
from  $4.00per campsite  to $6.00  per 
campsite.  Inis  action  is  necessary  to 
recover  increasing  costs  associated  with 
campground  maintenance. 

EFFECTIVE  DATE:  September  1, 1993. 
FOR  FURTHER  Mf  ORMATION  CONTACT: 
Jim  Foote.  Outdoor  Recreation  Planner, 
Needles  Resource  Area,  P.O.  Box  888, 
Needles,  CA  92363;  telephone  (619) 
32&-3896. 

SUPPLEMENTARY  MFORMATION:  Mid  Hills 
and  Hole-in-the-Wall  Campgroimds 
were  developed  and  daily  recreation  use 
fees  established  during  the  mid-1960s. 
The  current  use  fee  of  $4.00  has  been 
charged  for  more  than  a  decade; 
information  pertaining  to  use  fees  for 
these  sites  prior  to  the  19808  is 
unavailable. 

An  increase  in  daily  recreation  use 
fees  reflects  steadily  increasing  costs 
associated  with  maintenance  of 
campground  facilities.  This  action  does 
not  result  in  fees  which  exceed  those 
established  for  similar  bdlities  by  other 
Federal  agencies,  non>Federal  public 
agencies  and  the  private  sector  located 


within  the  s 
Hole-in-the- 
Authority 
recreation  u 
part  71  as  p; 
section  4,  U 
Fund  Act  of 
(Supp.,  197' 
11,1972,86 

Dated:  July 
Hnui  BisMm 
District  Mono 
|FR  Doc.  93-' 
BHJJNGCOoe^ 

[MT-OTtMS- 
RaaouroalU 


SUMMARY:  T 


Squaw  Rock 

Size:  640  acr 
Locatioo:  T  7 
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within  the  service  area  of  Mid  Hills  and 
Hole-in-the-Wall  Camperounds.      , 

Authority  for  establishing  daily 
recreation  use  fees  is  found  at  36  CFR 
part  71  as  promulgated  pursuant  to 
section  4,  Land  and  Water  Conservation 
Fund  Act  of  1965. 16  U.S.CA.  4601-6a 
(Supp..  1974),  and  section  3.  Act  of  July 
11.  1972.  86  Stat.  461. 

Dated:  July  9. 1993. 
Henri  BisMRt, 

DisthciManagRT,  California  Desert. 
(FR  Doc.  93-17394  Filed  7-21-93: 8:45  am] 
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R«Muro«  ManagMnent  Plan 

agency:  Butte  District  OfBcs,  Bureau  of 
Land  Management.  DOI. 
ACTKM:  Amendment  to  the  notice  of 
intent  to  prepare  a  Resource 
Management  Plan  (RMP)  Amendment 
for  acquired  lands  located  in  the  Garnet 
Resource  Area,  Montana. 

SUMMARY:  The  original  Notice  of  Intent 
to  prepare  an  amendment  to  the  Garnet 
RMP  vns  published  in  fte  Federal 
Regiater.  Vol.  56.  No.  27  (February  8. 
1991).  It  did  not  include  the 
announcement  that  two  tracts  are  being 
proposed  for  designation  as  Areas  of 
Critical  Environmental  Concern 
(ACECs).  Since  proposed  ACECs  are  to 
be  described  for  public  consideration 
and  comment.  tbuB  original  notice  is 
herein  amended  to  bring  that 
information  before  the  public. 

The  two  tracts  of  land  that  are  being 
proposed  for  ACEC  designation  are 
Tract  10  (Squaw  Rock)  and  Tract  11 
(Bear  Creek  Flats).  Descriptions  of  those 
tracts  are: 

Squaw  Rock  Tract 

Size:  640  acres 

Location:  T  7  N.  R 16  W,  Sec  18.  fMA 

Special  Features:  Wildlife/fisheries, 
watershed,  recreation  and  scenic  values 
are  the  outstanding  features  of  this  tract. 
It  is  within  a  high-value  bi^om  sheep 
spring/summer/fall  habitat,  and  is 
particularly  important  as  a  lambing  area 
for  the  Upper  Rock  Creek  Bighorn  Sheep 
herd.  It  also  provides  high-value  deer, 
elk  and  bighorn  sheep  winter  range.  An 
extensive  rock  cliff  complex  overlooking 
Rock  Creek  provides  excellent  raptor 
nesting  habitat. 

A  portion  of  Rock  Creek  flowrs  across 
the  southern  end  of  the  tract.  Rock 
Creek  is  a  blue  ribbon  trout  stream  and 
renowned  nationwide  for  its  fishing. 

Rock  Creek  and  the  rock  cliffs  above 
it  afford  a  high  quality  visual  zone  on 
the  tract.  Observers  are  able  to  view 


bighorn  lambs  on  the  rock  diSs  during 
the  spring  lambing  season  from  a  nearby 
county  road. 

Bear  Creek  Flats  Tract 

Size:  669  acres 

Location:  T 14  N,  R  14  W,  Sees.  1, 2. 11  and 
12 

Special  Features:  This  tract  was 
purchased  with  Land  and  Water 
Conservation  Funds  for  its  wildlife/ 
fisheries,  watershed,  recreation  and 
scenic  values.  Portions  of  the  tract 
provide  big  game  winter  habitat.  The 
Blackfoot  River  and  its  associated 
riparian  zone  provide  important 
foraging  and  winter  roosting  habitat  for 
bald  eagles. 

The  tract  is  part  of  the  Blackfoot  River 
Recreation  Corridor,  a  cooperative 
management  area  established  to 
preserve  the  natural  and  recreational 
values  of  the  river.  The  Blackfoot  River 
is  appreciated  locally  and  nationally  for 
its  recreational  opportunities  (floating, 
fishing,  camping)  and  natural  beauty. 
Consequently,  there  is  wide  concern 
about  what  is  happening  to  the  river, 
increasing  recreational  use  and  the 
effects  of  other  past  and  present  uses 
(mining,  logging,  graring.  etc.). 

Riparian  values  are  another  important 
faature  of  the  tract.  The  west  boundary 
of  the  tract  is  formed  by  the  Blackfoot 
River  and  its  associated  riparian  zone. 
Bear  Creek  and  its  associated  riparian 
zone  cross  the  southern  end  of  the  tract 
and  join  the  river.  Approximately  3 
miles  of  riparian  habitat  are  associated 
with  this  tract. 

The  public  is  also  invited  to  nominate 
any  of  the  other  ten  (10)  tracts  for 
consideration  as  an  ACEC.  Each  tract 
nominateo  will  be  evaluated  by  the 
criteria  for  relevance  and  importance  to 
determine  if  it  qualifies  for  designation. 
Relevance  refers  to  significant  natural, 
historic  or  cultural  values;  or  significant 
natural  systems  or  processes  associated 
with  the  tract;  or  any  natural  hazards  of 
the  tract.  Importance  is  determined  by 
the  significance  of  the  values,  and 
generally  requires  more  than  local 
significance. 

DATES:  The  period  for  nominating  other 
tracts  for  ACECs  is  until  August  23. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Attention: 
Delon  Potter.  3255  Fort  Missoula  Road, 
Missoula,  Montana  59801,  Phone;  406- 
32»-3824. 

Dated:  July  13, 1993. 
GaryL.Gerth, 

Acting  District  Manager 

IFR  Doc.  93-17395  Filed  7-21-93;  8:45  am] 
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Bureau  of  Raclamatlon 

River  Maintenance  Program  for  the  Rk) 
Grande— Velarde  to  Cabaflo  Dam— Rio 
Grande  and  Middle  Rio  Grande 
Projecta,  New  Mexico 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availabihty  of  final 

supplement  to  the  1977  final 

environmental  impact  statement 

(FSFEIS),  INT-FES-93-15. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  final  supplement  to  the  1977  final 
environmental  impact  statement 
(FSFEIS)  on  a  reformulated  river 
maintenance  program  within  the  Rio 
Grande  floodway.  The  proposed 
maintenance  program  consists  of  6 
broad-based  alternatives  for  river 
channel  maintenance,  based  on  10 
distinctive  morphological  reaches  of  the 
Rio  Grande. 

ADDRESSES:  Single  copies  of  the  final 
supplement  to  the  FSFEIS  may  be 
requested  from  Reclamation's  offices  at 
the  addresses  below. 

Copies  of  the  FSFEIS  are  available  for 
inspection  at  the  following  locations: 

•  Regional  Director,  Bureau  of 
Reclamation.  Upper  Colorado  Regional 
Office.  Federal  Building.  125  South 
State  Stieet.  Attention:  UC-700,  Salt 
Lake  City.  UT  84147-0568;  tel^hone: 
(801)  524-5517. 

•  Projects  Manage-.  Bureau  of 
Reclamation,  Albuquerque  Projects 
Office,  505  Marquette,  NW.,  suite  1313. 
Attention:  ALB-150,  Albuquerque.  NM 
87102-2162;  telephone:  (505)  766-1753. 

•  Bureau  of  Reclamation,  Technical 
Liaison  Division,  U.S.  Department  of  the 
Interior.  1849  C  Street.  NW.. 
Washington.  DC  20240;  telephone:  (202) 
208-4662. 

•  Bureau  of  Reclamation.  Denver 
Office  Library,  Denver  Federal  Center. 
Building  67.  room  167,  Denver.  00 
80225;  telephone:  (303)  236-6963. 

•  Middle  Rio  Grande  Conservancy 
Distiict.  193  Second  Street.  SW., 
Albuquerque,  NM  87103;  telephone: 
(505) 247-0234. 

Libraries 

Albuquerque  City  Libraries: 
Main  Libraiy.  501  Copper  Avenue. 

NW. 
Ema  Ferguson.  3700  San  Mateo 

Boulevard,  NE. 
Ernie  Pyle,  900  Girard  Boulevard.  SE. 
Esperanza.  5600  Esperanza  Drive. 

NW. 
Juan  Tabo.  3407  Juan  Tabo  Boulevard. 
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NE. 
Lomas  and  Tramway,  908  Eastridge 

Drive.  NE. 
Los  Griegos.  1000  Griegoa  Road.  NW. 
San  Pedro,  5600  Trumbull  Avenue. 

SE. 
South  Valley,  Bernalillo  County.  3908 

Isleta  Boulevard,  SW. 
Taylor  Ranch,  5700  Bogait.  NW. 
University  of  New  Mexico. 

Albuquerque,  New  Mexico 
New  Mexico  State  University,  Las 

Cruces.  New  Mexico 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Mr.  William  E.  Burleigh,  Activity 
Manager,  Albuquerque  Projects  Office, 
Attention:  ALB-150,  505  Marquette. 
NW..  suite  1313.  Albuquerque,  NM 
87102-2162;  telephone:  (505)  76&-2518. 
SUPPI^MEKTARY  Mf  ORMATION:  Under  the 
reformulated  river  maintenance 
program,  river  channel  maintenance 
was  designed  based  on  the  hydrologic 
characteristics  of  the  Rio  Grande  and 
consideration  of  the  environmental 
values  associated  with  each  reach. 
Future  mitigation  measures  will  be 
addressed  on  a  site-specific  basis  based 
on  "best  management  practices." 

Dated:  |une  2. 1993. 
DoeD.Hdl.  { 

Deputy  Commissioner.  ' 

IFR  Doc  93-17336  Filed  7-21-93:  «:45  am) 
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Rah  and  Wildlife  Sefvtce 
Receipt  of  Applicationa  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.}: 
PRT-697823  t 

Applicant:  Regional  Director.  Region  5,  U.S. 
Fish  and  Wildlife  Service.  Hadiey,  MA. 

Applicant  requests  amendment  to 
their  current  permit  to  take  Kamer  blue 
butterfly  [Lycaeides  melissa  samuelis] 
for  purposes  of  scientific  research  and 
enhancement  of  propagation  of  survival 
of  the  species  in  accordance  %vith 
recovery  documents. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfcx  Drive, 
room  420c,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  infiormation 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 


submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  420c  Arlington.  Virginia  22203. 
Phone:  (703/35fr-2104):  FAX:  (703/358- 
2281). 

Dated:  July  19, 1993. 


Acting  Chief.  Branch  of  Permits.  C^fkx  of 

Management  Authority. 

IFR  Doc.  93-17413  Filed  7-21-93;  8.4S  am) 


Availability  of  Draft  Recovery  Plan  for 
"HiMscadei  phue  Distana" 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 


:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  annoimces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Hibiscadelpbus 
distans.  This  species  is  known  only 
from  the  island  of  Kauai,  Hawaii,  and  is 
currently  limited  to  only  two  wild 
populations,  made  up  of  approximately 
100  individuals;  only  56  are 
reproductively  mature. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  20, 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office.  P.O.  Box  50167,    , 
Honolulu,  Hawaii  96850  (Building 
address:  300  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96813)  (Phone:  808- 
541-2749).  Copies  of  the  draft  plan  are 
available  for  inspection  at  the  Lihue 
Public  Library,  4344  Hardy  Ave..  Lihue, 
Hawaii  96766  (Phone:  808-245-3617). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  Robert  P.  Smith,  Field  Supervisor  of 
the  Pacific  Islands  Office  at  the  above 
Honolulu  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  Honolulu  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Karen  Roea,  Fish  and  Wildlife  Biologist, 
at  the  above  Honolulu  address. 

SUPPLEMENTARY  MFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 


they  are  again  secure,  self-sustaining 
members  of  their  ecosystem  is  a  primnry 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
spedes  native  to  the  United  States,  its 
Territories  and  Conunonwealths. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  criteria  for  recognizing  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  ef 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  spedes. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  is  Hibiscadelpbus  distans 
The  genus  Hibiscadelpbus  is  endemic  to 
Hawaii,  and  is  considered  to  be  one  of 
the  world's  rarest  groups  of  trees.  This 
genus  once  inhabited  the  diverse  mesic 
forests  found  at  middle  elevations. 
Introduced  animals  and  land  clearing 
for  agriculture  over  the  past  200  years 
have  altered  these  forests  so  extensively 
that  little  primary  habitat  remains.  H. 
distans  was  discovered  in  1972  in  a 
highly  degraded  native  dryland  forest. 
Browsing  by  introduced  goats, 
competition  with  alien  plants,  and 
landslides  are  now  the  major  threats  to 
the  spedes'  survival.  Other  threats  are 
introduced  insect  predators  and 
pathogens. 

Hibiscadelpbus  distans  is  currently 
represented  by  only  two  populations, 
made  up  of  less  than  60  reproductive 
individuals  in  total.  The  areas  of 
emphasis  for  racovery  actions  are  the 
population  sites  located  in  Koaie  Valley, 
Waiamea  Canyon*.  In  addition,  the 
recovery  plan  emphasizes  establishing 
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new  populations  in  the  Waiames 
Canyon  area. 

Recovery  efforts  will  focus  on 
protection  of  all  extant  individuals  from 
goats,  alien  plant  species,  landslides, 
insect  predators  and  pathogens. 
propagation  of  genetically  suitable 
plants  to  augment  the  existing 
populations,  and  establishment  of  new 
populations  in  suitable  habitat  areas. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  Julv  14, 1993. 
William  E.  Martin. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc  93-17401  Filed  7-21-93: 8:45  am] 
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Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  161  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

Applicant:  Alaska  Fish  and  Wildlife 
Research  Center  PRT-740507 
Anchorage,  AK 
Type  of  Permit:  Scientific  Research 
Name  and  Number  of  Animals:  Alaska 

sea  otters  {Enhydra  lutris) 
Summary  of  Activity  to  be  Authorized: 
The  appUcant  requests  amendment  to 
their  permit  for  import  of  blood 
samples  collected  firom  live  sea  otters 
in  Canada  and  Russia  while 
conducting  research  with  foreign 
counterparts.  Samples  will  be 
imported  for  analyses  of  serum 
chemistry,  serum  hormones,  and 
genetics. 

Concurrent  with  the  publication  of 
this  notice  in  the  Fedval  Reciter,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Cominission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 


Director,  Office  of  Management 
Authority  (OMA).  4401  N.  Fairfax  Dr.. 
room  420c,  Arlington,  VA  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  bearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director  submit  request 
to:  U.S.  Fish  and  Wildlife  Service, 
OMA,  4401  North  Fairfax  Drive,  room 
420c,  Arlington,  VA  22203.  Phone:  (1- 
800-358-2104):  Fax:  (703/358-2281). 

Dated:  July  16. 1993. 
Sumo  Jacobaen, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  93-17363  Filed  7-21-93;  6:45  ami 
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Damage  Assessment  Plan:  Southern 
Lakea  Trap  and  SIceet  Club,  l^ke 
Geneva,  Wl 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Region  3,  Department  of  the  Interior. 
ACTION:  Notice  of  30-day  comment 
period. 

SUMMARY:  Notice  is  given  that  the  draft 
document  entitled:  "Damage 
Assessment  Plan:  Southern  Lakes  Trap 
and  Skeet  Club.  Lake  Geneva, 
Wisconsin"  is  available  for  public 
review  and  comment. 

The  Service  is  acting  as  trustee  for 
migratory  birds,  endangered  species, 
and  certain  anadromous  fish,  on  behalf 
of  the  Secretary  of  the  Department  of 
Interior,  pursuant  to  section  107(f)(1)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9602  et  seq.  and  Federal 
Regulations  at  43  CFR  11.32(c)(1). 

The  Service  is  luidertaking  an 
assessment  of  damages  to  the  migratory 
birds  of  the  United  States,  and  the 
habitats  which  support  them,  that  have 
been  injured  by  exposure  to  a  hazardous 
substance.  In  particular,  the  Service 
beUeves  that  Canada  geese  [Branta 
canadensis)  have  been  killed  by 
ingesting  lead  shot  at  the  site.  Lead  is 
listed  as  a  hazardous  substance, 
pursuant  to  CERCLA,  in  Federal 
regulations  at  40  CFR  302.4.  Canada 
geese  are  migratory  birds  pursuant  to 
the  Migratory  Bird  Treaty  Act  of  1918, 
as  amended,  16  U.S.C  703  et  seq. 

The  Service  is  following  the  Federal 
Regulations  at  43  CFR  part  11,  issued  by 
the  Department  of  the  Interior  in 
conducted  this  damage  assessment.  The 
public  review  of  this  draft  Damage 
Assessment  Plan,  annoimced  by  this 
notice,  is  provided  at  43  CFR  11.32ic). 


Interested  members  of  the  public  are 
invited  to  request  a  copy  of  this  Plan 
and  the  Service's  Preasse:;sment  Screen 
and  Determination  issued  on  January 
22, 1993,  from  the  Assistant  Regional 
Director  for  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service,  Region  3.  at 
the  address  given  below.  All  written 
comments  will  be  considered  by  the 
Service  and  incorporated  into  the 
Report  of  Assessment. 
DATES:  Comments  may  be  submitted  on 
or  before  August  23, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
John  A.  Blankenship,  Assistant  Regional 
Director  for  Ecological  Services.  US 
FWS  Region  3  (ATTN:  ES/EC-NRDA), 
Federal  Building,  1  Federal  Drive,  Ft. 
Snelling,  MN  55111  (phone  612/725- 
3593  or  fax  612/725-3526). 
8UPPI.EMENTARY  INFORMATION:  On  behalf 
of  the  Secretary  of  the  Department  of 
Interior,  the  trustee  for  migratory  birds, 
the  Service  is  authorized  by  section 
107(0  of  CERCLA  to  recover  damages 
for  the  injury,  destruction  or  loss  of 
migratory  birds,  and  the  habitats  which 
support  them,  caused  by  the  release  of 
hazardous  substances.  Under  this 
authority,  the  Service  issued  a 
Preassessment  Screen  and 
Determination  on  January  22, 1993.  in 
which  the  Service  conducted  a 
preliminary  review  of  existing  and 
readily  available  information 
concerning  the  facts  of  this  case  and 
determined  that  a  damage  assessment 
could  and  should  be  done. 

The  purpose  of  the  draft  Damage 
Assessment  Plan  announced  here  is  to 
ensure  that  the  assessment  is  performed 
in  a  planned  and  systematic  manner  and 
that  the  methodologies  selected  can  be 
conducted  at  reasonable  cost.  This 
notice  invites  comments  on  that 
document. 

On  November  25, 1992,  the  Service 
notified  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  of  potential 
co-trusteeship  at  the  site.  The  WDNR 
has  declined  to  participate  as  a  trustee 
for  this  case. 

The  Service,  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
pursuant  to  their  response  authority 
under  CERCLA,  have  begun  discussions 
with  the  potentially  responsible  parties 
on  how  to  proceed  with  removal, 
remediation,  and  restoration  at  this  site. 
The  Damage  Assessment  Plan  will 
provide  the  basis  for  investigations  at 
the  site  to  determine  the  extent  of  injury 
to  trust  resources  at  the  site  and  the 
monetary  value  of  damages  to  the 
public. 

The  intent  of  the  Service  is  to 
calculate  damages  as  the  cost  of 
restoring  the  functions  of  the  disturbed 
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watland  <»  th«  rite  nd  waiwuwilag 
habitat.  pk»  the  approxi— ta  vdve  of 
ImI  wBtflfewl,  pras  uM  ousts  to  tlM 

SviVKJS  of  SMBSSng  CMIBflgSS  Ct  tAO  WO. 

Ths  Ssifico  i%  psiticukkHy  iiilsioitod  in 
recsiving  fnfomMtion  from  too  pintle 
on  OMtMds  for  Msity  Mtfaoaliiig  tfM 
valtM  of  loit  wstwttwH. 

providss  fbn  (1)  Mapaing  tha 
distribution  of  lead  taot;  (2) 
iuwmoryiBg  «<e  floia;  (3)  owainating 
site  habitats;  (4)  <Aarartarif<Mg  ate 
physkal  iaatMras:  avi  (5)  ihiriu|— it 
of  a  ciean-np  critariaa.  iTris  JBJannation 
will  ba  uaao  to  astiBMta  Iba  coat  of 
restaratioD. 

As  an  initial  step  faa  tha  aaaMaaaat. 
tha  boriaontBi  and  verticsi  dfstribalfaa 
of  lead  shot  pellets  wiU  ba  dataaninad 
throoflh  analysis  of  sadiflMOt  can 
samples.  This  information  vriU  ba  used 
to  evaluate  options  for  removal  of  the 
lead  and  restoration  of  tha  sits.  C^>tions 
will  be  evaluated  baaed  on  eflsctivanoas. 
fearibility.  and  coaL  Tha  cost  sstimaftB  of 
tha  aalscted  option  will  bacoDM  an 
element  of  the  restaratioo^MSad  Uability 
for  this  site. 

An  inventory  of  tha  flora,  a  habitat 
evaluation,  and  a  charactarixstion  of  the 
physicsl  features  will  be  cooductad  to 
establish  the  condition  of  tha  habitat 
prior  to  removal  of  the  lead  and  to 
establish  goals  for  tha  restoration. 

Sampling  and  analysis  of  sadiment. 
water,  and  vegetation  will  ba  conducted 
to  determine  if  pathways  exist  for 
exposxire  of  geese  to  lead,  other  than 
direct  ingestion,  for  exposure  to 
polyntidear  aromatic  hydrocsibons 
from  remnant  clay  targets  ("day 

pigeons'^. 

As  part  of  the  assessment,  s  clean-up 
criterion  for  acceptable  lead  shot 
residual  levels  (those  levels  whidi  will 
be  protective  of  trust  species  using  tha 
rite  following  restoration]  will  be 
developed.  Using  the  probability  of 
waterfowl  ingesting  a  toxicologically 
significant  number  of  pellets,  an 
objective  expressed  as  the  maximum 
permissible  number  of  lead  pell^  par 
unit  area  will  be  calculated. 

The  potential  responsible  parties  have 
been  invited  to  participate  in  the 
development  of  the  Damage  Assessment 
Plan  announced  here.  The  Sorvica 
intends  to  allow  them  and  their 
consultants  to  implement  any  part  of  the 
Plan  imdar  the  direction,  guidance,  and 
supervision  of  the  Service.  In  addiUcm. 
the  Service  will  continue  to  coordinate 
closely  with  the  EPA  in  recognition  of 
the  posribility  that  EPA-led  activitiea  at 
the  rite  may  satisfy  goals  of  tha  Plan. 

Ck)mments  are  being  soUdled  to 
ensure  that  important  resource  concams 
are  not  omitted  from  the  assessment. 


that  methodologies  are  giran  an 
independent  review  and  appropriate 
mediodologies  sre  dioaen  tor  the 
assessment,  and  that  costs  of  assessment 
are  reasonable. 
ManrJanieriMtji, 

Acting  Ikigimml  Dinetor.  US.Fkkmni 

WUtUife  SmnrkM.  A^mi  J. 
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D«twl:Kily16.19iS. 
AftertCCapucka, 

Dinetor.  Offic»ofAdmiai$tntimSuvicm. 
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Privacy  Act  Of  1974-Oalellon  of 
Syalwn  ol  Raconto 

Pursuant  to  tha  provirions  of  tha 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a).  notice  is  hereby  givm  that 
the  Department  of  the  Interior  is 
dektiag  from  its  iiwautoiy  of  Privacy 
Act  systams  of  vscords  two  notioas 
describing  records  maintained  by  tha 
U.S.  Geological  Survey.  The  systems  of 
records  notices  being  abolished  are 
entitled  "Accounts  Receivable— Interior. 
USGS-S,"  which  was  previously 
p^pt^Hytiffl  in  t]M  Federal  ""g*-**-  on 
Seplambor  7, 1990  (55  FR  3M04)  and 
"Travel  Files— Interior.  CS-14."  which 
was  previously  published  in  tha  Federal 
Register  on  fane  4. 1985  (SO  FR  23523). 
These  systems  of  records  are  no  longer 
being  maintained  in  the  DqMitmmt  of 
the  Interior. 

Prior  to  October  14. 1992,  the  U.S. 
Geological  Survey  maintained  a  separate 
record  of  persons  and  corporate  entities 
who  owed  money  to  the  U.S.  Gaolo^cal 
Sunrey  for  the  purpoea  of  trilling  ddbtors 
and  accounting  for  payments  rsoeived 
(USGS-3).  and  a  record  of  employee 
travel  for  tha  purpoae  of  processing 
travel  authorizations  and  clairas  (GS- 
14).  With  the  esteblishment  of  the 
Departmentwide  system  of  records 
"Federal  Financial  System — Interior, 
OS-90"  (57  FR  47118).  these  systems 
became  obsolete.  On  December  14. 
1992,  the  records  maintained  in  these 
systems  were  Incorporated  into  the 
Federal  Financial  System. 

These  changes  shall  ba  effective  on 
publication  in  the  Federal  Ragistar  (July 
22. 1993).  Additional  infbnnation 
regarding  this  action  may  be  (Stained 
from  the  Departmental  Privacy  Act 
Officer,  Offica  of  the  Secretary,  OfRoe  of 
Administrative  Sarvices,  PMO,  1849 
"C"  Street  NW..  Meii  Stop  5412  MIB. 
Washington,  D.C.  20240,  telephone 
(202) 208-6045. 


Computar  RagjatraUaB  flyslsni      . 
bitarior.  USG5-18. 

SWUM  LOCATION! 

Infonnati(m  Systems  Division. 
Natfoaal  Canlsr.  VS.  Geological  Survey, 
Mail  Slop  an,  Raaton.  Vlig^  2209% 
Imsoio  nsfc  Satvica  GsBtar,  949 
Middlallald  Road,  Msnlo  Paric, 
California  94025;  Flagsl^  Sanrka 
Center,  2255  N.  Gemini  Drive,  Flagstaff 
Arizona  86001. 

CAI 

svtnii: 
Users  of  computer 

CATEQONKS  OF  MCOnoa  M  INi  tVtICM: 

Name,  computer  user  nuiafaar,  dty/ 
stats  talepbona  oumbar,  subsystem 
registration,  account  numbat. 

MfmOMTT  PON  MaafTCNMCI  OFTIC  STITBK 
40  U.S.C  486(c):  41 CFR  part  201-7. 


THf 


The  priasary  usa  of  tha  rocwds  is:  (a) 
To  raoonl  raglstiialtoD  inSomatlan  far 
com{mtar  naen;  and  (b)  to  ooolact 
computar  osais.  Disdosura  outsfda  die 
Department  of  tha  faiteriar  may  ba  made: 
(1)  To  the  U.S.  Departraaat  of  fostioa  or 
in  a  proceadiag  before  a  cowt  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Intacicv,  a 
compost  of  tha  Department  or.  when 
reproaaated  by  tha  GovenHnant,  an 
employee  of  dio  Department  is  a  party 
to  Utif^tion  or  antidpatad  litigadon  or 
has  an  intaraat  in  audi  Htigatiaa.  and  (b) 
the  Department  of  the  Interior 
detwmiBes  that  the  ctisclosure  is 
relevant  or  necessary  to  the  liti^rtion 
and  is  annpatibla  with  the  purpoae  for 
which  the  records  wars  conpilad;  (2)  Of 
information  indicating  a  vicwstian  or 
potential  violatian  of  a  atatata, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal,  State,  local  at 
foreign  agendes  re^>onsible  for 
investigating  or  proeacuting  the 
violation  or  for  enfoidng  or 
implementing  the  statute,  rule, 
regulaticm.  order,  or  liooose;  (3)  To  a 
congressional  office  from  the  raocHd  ol 
an  individual  in  response  to  an  inqohy 
the  individual  has  made  to  tha 
coogtsssionsl  office:  (4j  To  a  Fadarel 
agency  wlucfa  has  rsqjusatad  infonudoa 
relevant  or  necessary  to  its  hiring  or 


UMI 
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retention  of  an  employee,  or  issiiance  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  and  (5)  To 
Federal,  State,  or  local  agencies  where 
necessary  to  obtain  information  relevant 
to  the  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

POUCCS  AND  PRACTICES  RM  STOWMO, 
RETWEVmO,  ACCESStNQ,  RETAINMO,  AND 
mSPOSMO  OF  RECORDS  IN  TME  tYtTCM: 

•TORAQE: 

Records  are  maintained  on  magnetic 
disk. 

RETRtEVABNJTY: 

By  user  name,  user  nimiber,  city /state 
telephone  number,  subsystem,  accotmt 
number. 

•ATEOUAROS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51. 

RETENTMM  AND  DISPOSAL: 

Retained  and  disposed  of  according  to 
Bureau  Records  Disposition  Schedule. 
RCS/Item  102-01. 

SYSTEM  IIANAQER(S)  AND  ADDRESS: 

Chief,  Information  Systems  Division. 
U.S.  Geological  Survey,  Mail  Stop  801. 
National  Center.  Reston.  Virginia  22092; 
Chief.  Menlo  Park  Service  Center.  U.S. 
Geological  Survey.  345  Middlefield 
Road.  Menlo  Park.  California  94025; 
Chief.  Flagstaff  Service  Center.  U.S. 
Geological  Survey.  2255  N.  Gemini 
Drive,  Flagstaff.  Arizona  86001. 

NOTVICATION  PROCEDURES: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  appropriate  System  Manager.  The 
request  shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  appropriate  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.63. 

OONTESTMQ  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  appropriate 
System  Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORCS: 

Individual  users  of  computer  services. 


Iiiterior/USGS-24 

SYSTEM  NAME: 

Employee  Work  Report  Edit  and 
Individual  Employee  Production 
Rates— Interior.  USGS-24. 

SYSTEM  LOCATION: 

1.  Eastern  Mapping  Center,  National 
Mapping  Division,  U.S.  Geological 
Survey,  National  Center,  Mail  Stop  567, 
Reston.  Virginia  22092. 

2.  Mid-Continent  Mapping  Center. 
National  Mapping  Division,  U.S. 
Geological  Survey,  1400  Independence 
Road,  Rolla,  Missouri  65401. 

3.  Rocky  Mountain  Mapping  Center, 
National  Mapping  Division,  U.S. 
Geological  Survey,  Box  25046,  Mail 
Stop  510,  Denver,  Colorado  80225. 

4.  Western  Mapping  Center.  National 
Mapping  Division,  U.S.  Geological 
Survey,  345  Middlefield  Road,  Mail 
Stop  531,  Menlo  Park.  California  94025. 

CATEOORCS  OF  MOIVnUALS  COVERED  BY  TNE 
SYSTEM: 

Production  employees  in  Mapping 
Centers. 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Contains  name,  social  security 
number,  hours,  and  square  miles 
mapped  by  individual  production 
employees  in  each  of  the  offices  listed 
above,  as  well  as  Geological  Survey 
professionals  (geographers. 
cartographers,  etc.)  who  conducted 
research  and  investigations  for  which 
results  are  published  in  Geological 
Survey  reports. 

AUTMORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  3010: 43  U.S.C.  31. 
1467. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  TNE 
SYSTEM,  MCLUDMC  CATEGORIES  OF  USERS  AND 
TNE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  for 
analysis  of  cost  and  production  rates  for 
individual  employees  and  for  units  of 
National  Mapping  Division.  Disclosure 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department  or.  when  represented 
by  the  Government,  an  employee  of  the 
Department  is  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  Of 


information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal,  State,  local  or  . 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order,  or  license:  (3)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office:  (4)  To  a  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (5)  To  Federal, 
State  or  local  agencies  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit. 

POUCCS  AND  PRACTICES  POR  STORMQ, 
RETRKWM,  ACCEiSWO,  RETA— 10,  AND 
DISPOSMQ  OF  RECORDS  MTNi  SYSTEM:      « 

storaqe: 

Maintained  on  magnetic  tape  and 
disc. 

RETRKVAMUrV: 

By  name. 

SAFEGUARDS: 

Access  restricted  to  authorized 
persons  only  from  locked  storage. 

RETENTION  AND  DISPOSAL; 

Retained  and  disposed  of  according  to 
Bureau  Records  Disposition  Schedule. 
RCS/Item  102-01. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

1.  Chief,  Branch  of  Program 
Management,  Eastern  Mapping  Center, 
National  Mapping  Division.  U.S. 
Geological  Survey,  National  Center. 
Mail  Stop  567.  Reston,  Virginia  22092. 

2.  Chief.  Branch  of  Program 
Management.  Mid-Continent  Mapping 
Center,  National  Mapping  Division.  U.S. 
Geological  Survey,  1440  Independence 
Road,  Rolla,  Missoiui  65401. 

3.  Chief,  Branch  of  Program 
Management,  Rock  Mountain  Mapping 
Center,  National  Mapping  Division.  U.S. 
Geological  Survey.  Box  25046,  Mail 
Stop  510,  Denver,  Colorado  80225. 

4.  Assistant  Chief,  Western  Mapping 
Center,  National  Mapping  Division.  U.S. 
Geological  Survey.  345  Middlefield 
Road,  Mail  Stop  531,  Menlo  Park. 
CaUfomia  94025. 

NOTVICATION  PROCEDURC. 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
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to  tlM  flppropristo  SyslMB  mMMgsr.  Hm 
request  shall  be  in  writing,  itened  by  tiie 
raquetter,  tnd  comply  wiA  tM  cootant 
raquirMnonts  off  43  CFR  2.60. 


A  request  far  aocMS  to  raoords  shall 
be  addressed  to  the  a|>propriaia  System 
Manager.  The  requeet  shaU  be  ia 
writing,  signed  by  the  requsslsr,  and 
comply  with  the  < 
of  43  CFR  2.63. 


CONTESTSMI 

A  request  for  aoiendnMnt  of  s  record 
shall  be  addressed  to  the  appraprisfle 
System  Manager.  The  rsquset  shall  be  in 
writing,  signed  by  the  reqnestsr.  and 
comply  with  the  cootent  raquirsraeots 
of43  CFR  2.71. 

Dsta  from  work  prepared  by 
individuals. 

iFR  Doc  93-17397  PiM  7-21-«3:  %M  am] 
icoocoM-n 


MTEfMATlONAL  OEVELOfHENT 
COOPERATION  AGENCY 


Aganqf  f or  Intemational 


Public  Information  CoHoctlon 
Raqulrwnenta  Submittod  to  CUB  for 


The  Agency  far  Jntemetknal 

Development  (A.ID.)  sulnnitted  the 
following  public  infarmation  coUectioB 
requiranents  to  0MB  far  review  and 
clearance  under  the  Peperwoik 
Reduction  Act  of  1990.  PabHc  Law  96- 
511.  Comments  regarding  these 
information  ooUectioos  shoold  bo 
addressed  to  the  QMB  reviewoi  listed  at 
the  and  of  the  entry  no  later  than  tao 
days  after  publication.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submisnons  obtained  from  ma  Raoords 
Management  OfBcer,  Renee  Pedils, 
(202)  875-1608.  FA/AS/ISS/RM.  room 
9306.  N.S..  Washington.  DC  20S23. 
Ikde  Submitted:  ^lly  2. 1993 
Submitting  Agency.  Agency  for 

International  Developoient 
OMB  Number.  04 12-0020       j 
Form  Number  AID  1450-4     ' 
Type  (^Submission:  Rene%«al 
Title:  Supplier's  Certificate  and 
Agreement  with  AJ.D.  far  Pix^tct 
Commodities/InvoiGe  end  Contrect 
Abstract 
Purpose:  When  AJJ3.  is  not  a  party  to 
a  contract  which  it  finaacaa.  it  must 
monitor  those  contracts  to  assiure 
adherence  to  A.I.D.  reqaiiamenta. 
This  information  coHsctioa  item 
enables  AJ.D.  to  kaep  raoonk  of 


commodity  expenditures  for  prograni 
management  purposes  and  required 
reports.  It  slso  allows  AID.  to 
measure  the  extant  of  small  and 
minority  business  participation  in  the 
commodity  program.  Respondents  Me 
identified  as  Supplier  of  commodities 
who  must  submit  data  per  each 
transaction.  The  total  annual 
collective  burden  on  respondents  is 
estimated  at  $3,408.  These  costs  are 
projected  boat  such  items  as 
personnel,  recordkeeping,  reporting, 
and  overhead  costs. 

Annual  Beporting  Burden:  Respondents: 
100.  annual  responses:  200;  average 
hours  per  response:  .50;  annual 
burden  hours:  100 

Reviewer:  Jeffery  Hill  (202)  395-7340. 
Office  of  Management  and  Budget, 
room  3201,  New  Executive  Office 
Building,  Washington.  DC  20503 

Dstad:  July  6. 1993. 
EUsabelli  Baliimaie. 

Infonmation  Support  Sawket  DMtkm. 
[PR  Doc  93-17405  Filed  7-21-93;  8:45  an] 
eooe  tii«-«i-« 


MTERSTATE  COMMERCE 
COMMISSION 

AvailabWly  of  Envkonmantal 


Pursuant  to  42  U.S.C  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
prooeading. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  interstate  Commeroe 
Commission.  Section  of  Eneigy  aid 
Environment,  Room  3219,  Weshington, 
DC  20423.  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AE-265  (Sub-No.  3X).  State  of 
Vermont  and  Vermont  Railway.  Inc. — 
Discontinuance  of  Service  Ovwr  North 
Burlington  Bnnch  in  Chittenden 
County.  Vermont.  EA  available  July  13, 
1993. 

AB-55  (Sub-No.  465X),  CSX 
Transportation.  Inc. — ^Abandcmment  and 
Discontinuance  of  Trackage  Rights  in 
Fayette  County,  West  Virginia.  EA 
available  July  16. 1903. 

AB-6  (Sub-No.  35 IX).  Burlii^on 
Northern  Railroad  Co.  AbaDdonment  in 
St.  Cloud,  Steams  County,  Minnesota. 
EA  available  July  16. 1993. 


AB-32  (Sub-No.  S2X).  Bostim  ft 
Maine  Carporstion  and  Springfield 
Terminal  RaiKray  Company — 
Abandonment  and  Discontinuanoe  of 
Service— Stafford  County,  New 
Hanqtshire.  EA  available  July  12, 1993. 

Comments  on  tha  fbUowfais 
assessment  sre  due  30  days  aner  tha 
date  of  availability:  None. 
Skfawy  L.  SUkkland.  Jr„ 
Secnttu'f. 
(FR  Doc  9S-1743S  Piled  7-n-t3;  8:48  wl 


Poehsl  No.  AB-88  (8ub-No.  459X)] 

CSX  TranaportflUofit  incw^ 
Abondonmonl  Emnplion— In 
Montgomory  County,  AL 

AQCNCV:  Interstate  Commerce 

CommissicMi. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Comadssian  axampts 
from  the  prior  apfwoval  requirements  of 
49  U.S.C  10903-10904  the 
abaadonmsBt  by  CSX  TranspoitatJaa, 
Inc..  of  1.45  miles  of  raillino  aartsnUng 
betMreen  mileposts  SL-827.0B  and  SL- 
828.53  near  Eastmoit,  Montgomery 
County,  AL.  sobfact  to  stsndard  Ubor 
prolactiva  cooditioBs. 

DATES:  TUs  exanptian  will  be  afiectlva 
on  Angust  21. 1903.  if  no  formal 
expression  of  intent  to  file  an  offar  of 
financial  laslslaaBi  has  baon  filed. 
Formal  axpreasians  of  intent  to  file  an 
offer  of  financial  SMlitanco  under  49 
CFR  1152.27(c)(2)  t  must  be  fibd  by 
August  2, 1993,  petitions  to  stay  must  ba 
filed  by  August  6, 1993,  requests  for  a 
public  use  condition  confonning  to  49 
CFR  1152.28(aK2)  innat  ba  filed  by 
August  11. 1993,  and  petitions  to  reopen 
must  be  filed  by  Angnst  16. 1993. 
Aoonesscs:  Send  pieodhags  lafaning  to 
Dockat  No.  AB-5S  (Sub-Na  499X)  to  (1) 
Office  of  the  Secretary.  Case  Cmrtiol 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  (2)  Charles  M.  Roeenbergw.  500 
Water  Street,  Speed  Code  J^ISO. 
Jacksonville,  FL  32202. 
FOR  FinTHBI  iPOIIHAllOM  CONTACTS 
Donald  J.  Shaw  (202)  927-5810.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  WrOHMATION; 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purdiase 
8  copy  of  the  full  decision,  write  to,  call, 
or  pidc  up  in  person  from  Dynamic 
Concepts,  bic.,  room  2229,  fatterstata 
Commeroe  Commission  Building, 
Washington,  DC  20423.  Telephme: 


<  Sw  Cnnpt  eftMIAhandonmmt   Offmt  cf 
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(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  July  13, 1993. 

By  the  Commiuion,  ChainaaB  McDonald. 
Vice  Chairman  Simmons,  Commiasioaers 
Phillips.  Philbin,  and  Waldaa. 

SidaayL.StricUbiid.lr..     • 

Secretary. 

[FR  Doc  93-17436  Filed  7-21^93: 8:4S  am) 


(FInanct  Dockat  No.  32316] 

Exwnption;  Decatur  Tarmlnal  RalKMiy 
Co.— Acquiattion  and  OpfUoti 
Examptlon— Indiana  HI-RaH  Corp. 

Decatur  Terminal  Railway  Co. 
(Decatur),  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  from 
Indiana  HiRail  Corporation  (IHRC)  ita 
rights  as  current  operator  of  certain  rail 
lines  in  the  State  of  Illinois  and  to 
operate  those  lines.  HiRC  operates  the 
following  lines  under  contract  (1) 
Approximately  17.54  miles  between 
milepost  A  728.00  at  Assumption  and 
milepost  A  745.54  near  Elwin,  IL. 
owned  by  Central  Illinois  Sappers,  Inc; 
and  (2)  approximately  13.47  miles 
between  milepost  14.22  at  Qsco,  IL,  and 
milepost  27.63  at  Green's  Switdi. 
owned  by  Cisco  Grain  Cooperative 
Company.  In  addition,  IHRC  will  assign 
to  Decatur  its  interchange  rights  over 
lines  of  the  Illinois  Central  Raiboad  at 
Decatur,  IL. 

This  transaction  is  related  to  a  notice 
of  exemption  filed  concurrently  in 
Finance  Docket  No.  32315,  Pioneer 
Railcorp— Continuance  in  Control 
Exemption — Decatur  Terminal  Railway 
Co.,  in  which  Decatur's  parent, 
noncarrier  Pioneer  Railcorp,  seeks  to 
continue  in  control  of  Decatur  and  six 
other  rail  carriers  upon  Decatur's 
becoming  a  carrier. 

Any  comments  must  be  filed  vrith  the 
Commission  and  served  on  John  D. 
Hefher,  Gerst,  Heffiier,  Carpenter  k 
Precup,  1700  K  Street.  NW.,  suite  1107, 
Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  containa  fitlao  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  1050S(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  July  16, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidaqr  L.  Sirkkiawl.  Jr.. 
Secrettay. 
(FR  Doc  93-17433  Piled  7-21-43;  8:45  am) 


[Fktanoe  DodMt  No.  323151 

ExamiMlon;  Pioneer  Raiicor|H- 
Continuance  in  Control  Exemption— 
Decatur  Terminal  Railway  Co. 

Pioneer  Railcorp  (Pioneer),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  continue  to  control 
Decattir  Terminal  Railway  Co.  (Decatur), 
a  newly  established  noncarrier,  upon 
Decatur's  becoming  a  carrier.  Decatur 
has  concurrently  filed  a  notice  of 
exemption  in  Finance  Docket  No. 
32316,  Decatur  Terminal  Railway  Co.— 
Acquisition  and  Operation  Exemption- 
Indiana  Hi-Rail  Corporation  to  acquire 
fiom  Indiana  Hi-Rail  Corporation  (IHRC) 
its  rights  as  ciurent  operator  of  certain 
rail  lines  in  the  State  of  Illinois  and  to 
operate  those  lines,  which  consist  of  the 
following:  (1)  Approximately  17.54 
miles  between  milepost  A  728.00  at 
Assumption  and  milepost  A  745.54  near 
Elwin,  IL,  owned  by  Central  Illinois 
Shippere,  Inc.;  and  (2)  approximately 
13.47  miles  between  milepost  14.22  at 
Cisco,  IL,  and  milepost  27.63  at  Green's 
Switch,  owned  by  Gsco  Grain 
Cooperative  Company.  Also  included  in 
the  acquisition  is  IHRC's  assignment  to 
Decat\ir  of  its  interchange  rights  over 
lines  of  the  Illinois  Central  Railroad  at 
Decatur,  IL. 

Pioneer  owns  and  controls  the 
following  class  III  rail  common  carriara: 
Alabaiha  Railroad  Co.,  Alabama  Ic 
Florida  Railway  Co.,  Fort  Smith 
Railroad  Co.,  Mississippi  Central 
Raiboad,  Wabash  ft  Grand  River 
Railway  Co.,  and  West  Jersey  Raiboad 
Co.  It  indicates  that:  (1)  The  properties 
operated  by  the  named  railroads  will 
not  connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
othor  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist.. 
360  LC.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  D.  Hefhier,  Gerst,  Heffiier. 
Carpenter  ft  Precup,  1700  K  Street,  NW., 
suite  1107,  Washington,  DC  20006. 

Decided:  July  16, 1993. 


By  the  Conmiittian.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  StrkUaiid,  Jr^ 
Secretaiy. 

[FR  Doc  93-17434  Filed  7-21^93;  8:4S  am) 
aiuMa  coot  Toas-at-M 


DEPARTMENT  OF  LABOR 

Offlc*  ol  tha  Sacratary 

Aganqf  Racordhaaping/Raporting 
Raquiramanta  Under  Ravtow  by  tlw 
Office  of  Management  and  Budget 
(0MB) 

BACKGROUNO:  The  Department  of  Labor. 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  considen  comments  on  the 
reporting/recordkeeping  requirements 
that  %vill  affect  the  public 
LIST  OF  nCCOROKEEPMCmB^MfrmQ 
REQUmEMEHTS  UNOCf)  RCVKW:  As 
necessary,  the  Department  of  Labw  «rill 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (C^IB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officw  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numben,  if  applicable. 

How  often  the  recordikeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hoxin  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  houra  per  respondent 

The  number  of  forms  in  the  request 
for  approval,  if  appUcable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENTS  ANO  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Cleerance  Officer, 
Kenneth  A.  Mills  (202-219-5095). 

Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  OfRce  of  Information 
Resources  Management  PoUcy,  U.S. 
Department  of  Labor.  200  Constitutiaa 
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Avenue,  NW..  room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBAy 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  (202)-395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Mine  Safety  and  Health  Administration 

Mine  Operator  Dust  Data  Card 
121&-0011 

Bimonthly 

Businesses  or  other  for-profit:  Small 
businesses  or  organizations  80.700 
responses;  1  hour,  1  minute  average 
per  response;  81,991  total  hours 
Approximately  50  percent  of  coal 
mine  operators  are  required  to  collect 
and  submit  respirable  dust  samples  to 
MSHA  for  analysis.  Pertinent 
information  associated  with  identifying 
and  analyzing  these  samples  is 
submitted  on  the  dust  data  card  that 
accompanies  the  samples. 

Signed  at  Washington.  DC  this  ISth  day  of 
July.  1993.  j 

Departmental  aeamnce  Officer. 

[FR  Doc.  93-17372  Filed  7-21-93;  8:45  am) 
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EmploynMnt  and  Training 
Administration 

n'A-W-28,4751 


Airfoil  Forging  Textron,  Euclid.  OH; 
Nagativa  Datarmination  Ragarding 
Application  for  Reconsidaration 

By  an  application  dated  June  14, 
1993,  Local  «2562  of  the  United  Auto 
Workers  (UAW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  May  17. 1993  and  published  in  the 
Fednal  Ri^ister  on  June  15. 1993  (58 
FR  33121). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  wpiicers  at  the  Euclid  plant 
produce  imfinished  forgings  for  jet 
engine  blades.  The  Euclid  plant  has  no 
outside  customers  but  ships  its  forgings 
to  two  other  corporate  domestic  plants 
neither  of  which  have  workers  certified 
for  TAA.  The  findings  also  show  that 
Airfoil  Forging  does  not  import  forgings 
for  jet  engine  blades. 

The  union  claims  that  several 
Congressional  and  Governmental 
reports  support  their  position  that 
imported  jet  aircraft  have  adversely 
affected  their  employment. 

Imported  jet  aircraft,  hke  the 
European  Airbus,  cited  by  the  union  as 
having  taken  marketshare  away  from 
U.S.  aircraft  manufacturers,  are  not  like 
or  directly  competitive  with  unfinished 
jet  forgings  for  jet  engine  blades 
produced  by  the  Airfoil  Forging 
Division  at  Euclid. 

Early  in  the  administration  of  the 
worker  adjustment  assistance  program, 
the  courts  addressed  the  issue  of 
component  and  finished  articles.  In 
United  Shoe  Workers  of  America,  AFL- 
aOv.  Bedell.  506  F2d  174  (D.C.  Or. 
1974),  the  court  held  that  imported 
finished  women's  shoes  were  not  like  or 
directly  competitive  with  shoe 
components — shoe  counters.  Similarly, 
imfinished  jet  forgings  for  jet  engine 
blades  cannot  be  considered  like  or 
directly  competitive  with  jet  airplanes 
or  jet  engines. 

Other  findings  show  that  the  decline 
in  production  of  forgings  are  the  result 
of  factors  unrelated  to  increased  imports 
of  forgings. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  13th  day  of 
July  1993. 
Stephen  A.  Wandnor, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Sernce,  Unemployment  Insurance 

Serrica. 

[FR  Doa  93-17373  Filed  7-21-93;  8:45  am] 
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[TA-w-as.Tsai 

ICI  Amarlcaa,  Inc.  a/k/a  Zanaca,  tnc^ 
Dighton.  MA;  Amandad  Cartlflcatlon 
Ragarding  Eligibility  to  Apply  for 
Workar  Adjuatmant  Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  «74  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  18, 1992.  applicable  to  all 
workers  of  IQ  Americas,  Inc.,  Dighton. 
Massadiusetts.  The  notice  was 
published  in  the  Federal  Register  on 
March  31. 1992  (57  FR  10924). 

At  the  request  of  the  company,  the 
Department  reviewed  the  subject 
certification.  The  investigation  findings 
show  that  on  Jime  1, 1993,  Zeneca,  Inc.. 
replaced  IQ  Americas  as  the  employer 
of  the  former  IQ  workers.  Zeneca 
produces  the  same  products  as  IQ  did 
before. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  that 
Zeneca,  Lnc.  is  the  successor-in-interest 
firm. 

The  amended  notice  applicable  to 
TA-W-26,733  is  hereby  issued  as 
follow: 

All  worker*  of  Zeneca,  Inc.,  Dighton, 
Massachusetts,  the  successor-in-interest  firm 
of  la  Americas,  in  Dighton,  Massachusetts 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  31, 
1990  are  eligible  to  apply  for  trade 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  14th  day  of 
)uly  1993. 
Marvin  M.Fooka. 

Director,  Office  of  Trade  Adjustment 
Assistance.  . 

IFR  Doc.  93-17371  Filed  7-21-93;  8:45  am] 
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Mina  Safaty  and  Haalth  Adminlatration 

Petitiona  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977: 

1.  BHP  Mineral  International,  Inc. 

[Docket  No.  M-93-77-a 

BHP  Mineral  International,  Inc.,  P.O. 
Box  155,  Frtiitland,  New  Mexico  67416 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.1304(a) 
(blasting  agents;  special  provisions)  to 
its  Navajo  Mine  UD.  No.  29-00097) 
located  in  San  Juan  Coimty,  New 
Mexico.  The  petitioner  proposes  to  use 
fuel  oil  blended  with  recycled  oil  as  a 
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blasting  agent  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Power  Operating  Co..  Inc 

(Docket  No.  M-93-78-a 

Power  Operating  Company.  Inc..  P.O. 
Box  25.  Osceola  Mills,  PennsylvaEda 
16666  has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.1607(aa) 
floiading  and  haulage  equipment; 
operation)  to  its  Frenchtown  Mine  0  J). 
No.  36-02713)  located  in  Qearfield 
County,  Pennsylvania.  The  petitioner 
requests  that  the  cited  standard  be 
modified  to  exclude  coverage  of  rock 
trucks  hauling  overburden  in  the  pit 
area.  The  petitioner  proposes  to 
eliminate  pedestrians  from  the  woridng 
areas  of  the  pit,  including  tipping  areas, 
and  to  ensure  that  all  vehicles  in  the  pit 
respect  the  working  radius  of  any  other 
equipment.  The  petitioner  states  that  the 
proposed  alternate  method  would 
ensure  the  safety  of  the  miners  at  the 
mine. 

3.  Snyder  Coal  Co. 

{Docket  No.  M-g3-80-C| 

Snyder  Coal  Company,  R.D.  #2,  Box 
93,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplers)  to  its  N  and  L 
Slope  aO-  No.  36-02203)  located  in 
Northumberland  Couikty.  Pennsylvania. 
The  petitioner  proposes  to  use  bar  and 
pin  or  link  and  pin  couplers  on 
underground  haulage  equipment  instead 
of  automatic  couplers.  The  petiticmer 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  CoBsoUdation  Coal  Co. 

(Docket  No.  M-93-81-CI 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(2)  (weekly  examination) 
to  its  Osage  No.  3  Mine  Q.D.  No.  46- 
01455)  located  in  Monongalia  County, 
West  Virginia.  Due  to  deteriorating  roof 
conditions,  certain  areas  of  the  return 
air  course  cannot  be  safely  traveled.  The 
petitioner  proposes  to  establish 
evaluation  check  points  to  monitor  the 
affected  area  and  test  for  methane  and 
the  quantity  of  air  would  be  determined 
weekly  by  a  certified  perscm.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measiire  of  protection  as 
MTould  the  mandatory  standard. 
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5.  New  Warwick  Mining  Co. 

(Docket  No.  M-93-82-Q 

New  Warwick  Mining  Company,  RJ). 
1,  Box  167A,  Mount  Mcnris, 
Pennsylvania  15349  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.364(b)(2)  (weekly  examination)  to  its 
Warwick  Mine  (I.D.  No.  36-02374) 
located  in  Greene  County,  Pennsylvania. 
Due  to  hazardous  conditions  and  roof 
falls,  certain  areas  of  the  return  air 
course  cannot  be  safely  traveled.  The 
petitioner  proposes  to  establish  a  check 
point  to  monitor  the  air  in  the  afiiected 
area.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Consolidation  Coal  Co. 

(Docket  No.  M-83-a3-Cl 

Consolidation  Coal  Company.  1800 
Washington  Road,  Pittsbuigh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380  (d)(4)  (escapeways; 
bitimiinous  and  lignite  mines)  to  its 
Dilworth  Mine  (ID.  No.  36-04281) 
located  in  Greene  County,  Pennsylvania. 
The  petitioner  seeks  to  modify  the 
requirement  that  escapeways  be 
maintained  at  least  6  feet  wide.  As  an 
alternative,  the  petitioner  proposes  to 
establish  two  separate  and  distinct 
escapeways  with  a  clearance  of  42 
inches  on  one  side  of  the  supply  cars 
when  an  unattended  trip  of  the  cars,  not 
to  exceed  300  faet  in  length,  is  parked 
in  the  track/intake  escapeway  entry  of 
the  three-entry  development  sections.  A 
reflective  sign  would  be  posted  at  both 
the  inby  and  outby  ends  of  the  trip  of 
cars  to  indicate  the  side  of  travel.  The 
petitioner  would  establish  two  separate 
and  distinct  escapeways  identified  with 
signs  and  markers.  The  secondary 
escapeway  would  be  in  the  belt  entry 
from  the  longwall  face  to  the  track  entry 
at  a  distance  not  to  exceed  1,000  fieet. 
The  minimum  width  of  the  travelway  in 
the  belt  entry  would  be  at  2  feet  with  a 
reflective  sign  posted  at  both  the  inby 
and  outby  end  of  the  area.  Walkways 
would  be  clear  and  free  of  obstructions; 
personnel  would  be  instructed  to  use 
the  primary  escapeway  in  an  emergency 
when  the  primary  escapeway  is 
impassable  to  transport  persons;  the 
longwall  machine  belt  line  would  be 
deenergized;  and  personnel  would  be 
trained  prior  to  implementing  the 
alternate  method.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


7.  NeuBMister  Coal  Co. 

(Docket  No.  M-93-S4-CI 

Neumeister  Coal  Company.  RJ).  fl , 
Box  327-D,  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332(b)(1)  and 
(b)(2)  (working  sections  and  woridng 
places)  to  its  No.  2  Slope  (I.D.  No.  36- 
07166)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  woridngs  and  additional 
areas  by  mixing  tvith  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
pre-shift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quaUty  fisils  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  leest 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Neumeister  Coal  Co. 

(Docket  No.  M-93-«5-d 

Neumeister  Coal  Company,  RJ).  #1, 
Box  327-D.  Ashland,  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  2  Slope 
(I.D.  No.  36-07166)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materiak 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seel  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Neumeister  Coal  Co. 

(Docket  No.  M-93-86-C) 

Neumeister  Coal  Company,  RJ).  #1. 
Box  327-D,  Ashland,  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  No.  2  Slope  fl.D.  No.  36-07166) 
located  in  Schuylkill  Coimty, 
Penns>'Ivania.  TTie  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  chai:ging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  ahemate 
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method  would  provide  at  least  the  same 
measiire  of  protection  as  would  the 
mandatory  standard. 

10.  Nenmeistar  Coal  Co. 

IDockat  No.  M-93-«7-a 

Neumeister  Coal  Company.  R-D.  #1. 
Box  327-D.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.360  (preshifl 
examinaUon)  to  its  No.  2  Slope  a  D.  No. 
36-07166)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  prwshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measiire  of  protection  as  would  the 
mandatory  standard. 


equipment  reaches  0.5  percent,  either 
during  operation  or  a  preshift 
examination.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Nmuneistar  Coal  Co. 

(Docket  No.  M-93-90-a 

Neumeister  Coal  Company.  R.D.  #1. 
Box  327-D.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.110(>-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  2  Slope  (I.D.  No. 
36-07166)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


11.  Neumeister  Coal  Cow 

(Docket  No.  M-93-«8-a 

Neumeister  Coal  Company.  R.D.  #1. 
Box  327^.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1).  (4). 
and  (5)  (weekly  examination)  to  its  No. 
2  Slope  a  D.  No.  36-07166)  located  in 
SchuyUdll  County.  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quahty  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  ahemate 
method  would  provide  at  least  the  same 
measiire  of  protection  as  would  the 
mandatory  standard. 

12.  Neumeister  Coal  Co. 

(Docket  No.  M-93-«9-a 

Neumeister  Coal  Company.  R.D.  #1. 
Box  327-D.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
No.  2  Slope  (I.D.  No.  36-07166)  located 
in  Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  use 
nonpermissible  electric  equipment 
within  150  feet  of  the  pillar  line  and  to 
suspend  equipment  operation  anytime 
the  methane  concentration  at  the 


14.  Neumeister  Coal  Co. 

(Docket  No.  M-93-91-C1 

Neumeister  Coal  Company.  R.D.  #1. 
Box  327-D.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  No.  2  Slope  (I.D.  No. 
36-07166)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  veinbeing 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  Neumeister  Coal  Company 

(Docket  No.  M-93-92-a 

Neumeister  Coal  Company.  R.D.  #1, 
Box  327-D.  Ashland.  Pennsylvania 
17921  has  filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  No.  2  Slope  (I.D.  No. 
36-07166)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 


measure  of  protection  as  would  the 
mandatory  standard. 

16.  E  ft  E  Fuels 

(Docket  No.  M-93-93-C1 

E  &  E  Fuels,  Box  322,  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.332(b)(1)  and  (b)(2)  (working  sections 
and  working  places)  to  its  Orchard 
Slope  (I.D.  No.  36-08346)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  air  passing 
through  inaccessible  abandoned 
workings  and  additional  areas  by 
mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  only 
active  working  section,  to  ensure  air 
quality  by  sampling  intake  air  during 
pre-shift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  E  ft  E  Fuels 

(Docket  No.  M-93-94-a 

E  ft  E  Fuels.  Box  322.  Hegins. 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.335  (construction  of  seals)  to  its 
Orchard  Slope  H-D.  No.  36-08346) 
located  in  Schuylkill  County. 
Pennsylvania.  "Hie  petitioner  request  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  wei^t  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


18.  E  ft  E  Fuels 

(Docket  No.  M-93-95-a 

E  ft  E  Fuels,  Box  322.  Hegins. 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  appUcation  of  30  CFR 
75.340  (underground  electrical 
installations)  to  its  Orchard  Slope  (I.D. 
No.  36-08346)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  charge  batteries  on  the 
mine's  locomotive  when  all  miners  are 
out  of  the  mine  and  to  have  intake  air 
used  to  ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
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monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

19.  E  ft  E  Fuels 

(Docket  No.  M-93-96-C1 

E  ft  E  Fuels,  Box  322.  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.360  (preshift  examination)  to  its 
Orchard  Slope  (I.D.  No.  36-08346) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slop>e  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

20.  E  ft  E  Fuels 

[Docket  No.  M-93-97-q 

E  ft  E  Fuels.  Box  322.  Hegins. 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.364(b)  (1).  (4).  and  (5)  (weekly 
examination)  to  its  Orchard  Slope  (I.D. 
No.  36-08346)  located  in  Schuylkill 
County.  Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  air  course  cannot  be  safely 
traveled.  The  petitioner  proposes  to 
examine  the  intake  haulage  slope  and 
primary  escapeway  from  the  gunboat/ 
slope  car  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

21.  Eft  E Fuel* 

[Docket  No.  M-g3-98-C] 

E  ft  E  Fuels,  Box  322.  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002-l(a)  (location  of  other  electric 
equipment;  requirements  for 
permissibility)  to  its  Orchard  Slope  (I.D. 
No.  36-08346)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 


operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

22.  E  ft  E  Fuels 

(Docket  No.  M-gs-Qg-C] 

E  ft  E  Fuels,  Box  322,  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1100-2(a)(2)  (quantity  and  location 
of  firefighting  equipment)  to  its  Orchard 
Slope  (I.D.  No.  36-08346)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  only  portable 
fire  extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measiu«  of 
protection  as  would  the  mandatory 
standard. 

23.  E  ft  E  Fuels 

[Docket  No.  M-g3-100-Cl 

E  &  E  Fuels,  Box  322.  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  apphcation  of  30  CFR 
75.1200  (d)  and  (i)  (mine  map)  to  its 
Orchard  Slope  (I.D.  No.  36-08346) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  Oiose 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

24.  E  ft  E  Fuels 

(Docket  No.  M-93-101-C] 

E  ft  E  Fuels,  Box  322,  Hegins, 
Pennsylvania  17938  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its 
Orchard  Slope  (I.D.  No.  36-08346) 
located  in  Schuylkill  County. 
Pennsylvania.  "Hie  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 


method  would  provide  at  least  the  sama 
measure  of  protection  as  would  the 
mandatory  standard. 

25.  J.  R.  ft  L.  Cod  Co. 

[Docket  No.  M-g3-102-C) 

J.  R.  ft  L.  Coal  Company,  P.O.  Box 
676,  Valley  View,  Pennsylvania  17983 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332  (b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  No.  2  Middle  Split  Slope 
(I.D.  No.  36-08305)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  air  passing 
through  inaccessible  abandoned 
workings  and  additional  areas  by 
mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  only 
active  working  section,  to  ensure  air 
quality  by  sampling  intake  air  during 
pre-shift  and  pn-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard.  , 

26.  J.  R.  ft  L.  Coal  Co.  < 

[Docket  No.  M-93-103-C1 

J.  R.  &  L.  Coal  Company,  P.O.  Box 
676,  Valley  View,  Pennsylvania  17983 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75,335 
(construction  of  seals)  to  its  No.  2 
Middle  Split  Slope  (I.D.  No.  36-08305) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  10  the  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

27.  J.  R.  ft  L.  Coal  Co. 

[Docket  No.  M-93-104-C1 

J.  R.  ft  L.  Coal  Company,  P.O.  Box 
676,  Valley  View,  Pennsylvania  17983 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  2  Middle  Split 
Slope  (I.D.  No.  36-08305)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  examine  each  seal 
for  physical  damage  bam  the  slope 
gunooat  during  the  preshift  examination 
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after  an  air  quantity  reading  is  taken  in 
by  the  intake  portal  and  to  teat  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  wwking  section. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  mcmth.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

28.  J.  R.  ft  L.  OmI  Co. 

[Docket  Na  M-93-10S-C] 

J.  R.  &  L  Coal  Company,  P.O.  Box 
676.  Valley  View.  Pennsylvania  17983 
has  Bled  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment: 
requirements  for  permissibility)  to  its 
No.  2  Middle  Split  Slope  {I.D.  No.  36- 
08305)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  eq\iipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

29.).R.ftL.CoalCo. 

[Docket  No.  M-fl3-106-Cl 

J.  R.  &  L  Coal  Company.  P.O.  Box 
676,  Valley  View,  Pennsylvania  17983 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  and 
(i)  (mine  map)  to  its  No.  2  Middle  Split 
Slope  (1.0.  No.  36-08305)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  Unas  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at  1,000 
feet  intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

30.  J.  R.  &  L.  Coal  Co. 

[Docket  No.  K4-93-107-C] 

J.  R.  *  L.  Coal  Company,  P.O.  Box 
676,  Valley  View,  Pennsylvania  17983 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 


supplemenU)  to  its  No.  2  Middle  Split 
Slope  (I.D.  No.  36-08305)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

31.  Wenrich  Coal  Co. 

[Docket  No.  M-93-108-C] 

Wenrich  Coal  Company.  HCR  1.  Box 
44,  Spring  Glen.  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Buck  Mt. 
Slope  (I.D.  No.  36-05717)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  request  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  \ising  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

32.  Wenrich  Coal  Co. 

[Docket  No.  M-93-109-C1 

Wenrich  Coal  Company,  HCR  1.  Box 
44,  Spring  Glen.  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Buck  Mt.  Slope  (I.D.  * 
No.  36-05717)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  inby  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

33.  Wenrich  Coal  Co. 

[Docket  No.  M-93-110-C1 

Wenrich  Coal  Company.  HCR  1.  Box 
44.  Spring  Glen.  Pennsylvania  17978 


has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (1).  (4). 
and  (5)  (weekly  examination)  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-05717)  located  in 
Schuylkill  County.  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gimboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
meastire  of  protection  as  would  the 
mandatory  standard. 


34.  Wenrich  Coal  Co. 

[Docket  No.  M-93-111-C1 

Wenrich  Coal  Company,  HCR  1.  Box 
44,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Mt.  Slope  (I.D, 
No.  36-05717)  located  in  Schuylkill 
Coimty,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

35.  Wenrich  Coal  Co. 

[Docket  No.  M-93-112-C1 

Wenrich  Coal  Company.  HCR  1,  Box 
44,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  and 
(i)  (mine  map)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-05717)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  timnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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36.  Wenrich  Coal  Co. 

[Docket  No.  M-93-113-C1 

Wenrich  Coal  Company,  HCR  1,  Box 
44,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-05717)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner, 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

37.  Buck  Mt.  Coal  Company  No.  2 

[Docket  No.  M-93-114-C1 

Buck  Mt.  Coal  Company  No.  2,  RO  2. 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  7S.332(b)(l)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Buck  Mt.  Slope  (I.D.  No. 
36-02053)  located  in  Schuylkill  County, 
Pennsylvania,  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
pre-shift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

38.  Buck  ML  Coal  Company  No.  2 

(Docket  No.  M-93-115-C1 

Buck  Mt.  Coal  Company  No.  2,  RD  2, 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(undergroimd  electrical  installations)  to 
its  Buck  Mt.  Slope  (I.D.  No.  36-02053) 
located  in  Schuylkill  Coimty, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


39.  Buck  Mt  Coal  Company  No.  2 

(Docket  No.  M-93-116-C1 

Buck  Mt.  Coal  Company  No.  2.  RD  2, 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.360  (preshift 
examination)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-02053)  located  in  Schuylkill 
Coimty,  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
diuing  the  pre^ift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  workhig  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

40.  Buck  Mt.  Coal  Company  No.  2 

[Docket  No.  M-93-117-C1 

Buck  Mt.  Coal  Company  No.  2.  RD  2. 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (1).  (4), 
and  (5)  (weekly  examination)  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-02053)  located  in 
Schuylkill  County,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

41.  Buck  Mt.  Coal  Company  No.  2 

[Docket  No.  M-93-118-C1 

Buck  Mt.  Coal  Company  No.  2,  RD  2, 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment: 
requirements  for  permissibility)  to  its 
Buck  Mt.  Slope  (I.D.  No.  36-02053) 
located  in  Schuylkill  County. 
Pennsylvania.  'Hie  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  any  time  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 


method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

42.  Buck  Mt.  Coal  Company  Na  2 

[Docket  No.  M-93-119-C1 

Buck  Mt.  Coal  Company  No.  2.  RD  2, 
Box  425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  and 
(i)  (mine  map)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-02053)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross  sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  faet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

43.  Buck  Mt.  Coal  Company  No.  2 

[Docket  No.  M-93-120-C1 

Buck  Mt.  Coal  Company.  RD  2,  Box 
425-B2,  Pine  Grove,  Pennsylvania 
17963  has  filed  a  petition  to  modify  the 
application  of  30  CFR  7S.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-02053)  located  in  Schuylkill 
County,  Pennsylvania.  "Hie  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6-month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

44.  Kintzel  Coal  Co. 

[Docket  No.  M-93-121-C) 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332  (b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Lykens  Valley  6  (I.D.  No. 
36-01886)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
pre-shift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria, 
tlie  petitioner  asserts  that  the  proposed 
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alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard* 

45.  Kintnl  Cod  Co. 

[Docket  No.  M-93-122-a 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Lykens 
Valley  6  (LO.  No.  36-01886)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

46.  Kintzel  Coal  Co.  | 

(Docket  No.  M-93-123-a 

Kintzel  Coal  Company,  43  Laurel 
Street.  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petitionto  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  Lykens  Valley  8  O-D.  No.  36-01886) 
located  in  Schuylkill  County, 
Pennsylvania,  llie  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

47.  Kintzel  Cod  Go. 

(Docket  No.  M-93-124-a 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
e:!>Bmination)  to  its  Lykens  Valley  6  (I.D. 
No.  36-01886)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  pre^ifl  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 


portion  of  the  working  section.  The 
petitioner  proposes  to  phjrsically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4«.  Kintzel  Cod  Co. 

(Docket  No.  M-93-125-q 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (1),  (4), 
and  (5)  (weekly  examination)  to  its 
Lykens  Valley  6  (LD.  No.  36-01886) 
located  in  Schuylkill  County. 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  air  course  cannot  be  safely 
traveled.  The  petitioner  proposes  to 
examine  the  intake  haulage  slope  and 
primary  escapeway  from  the  gunboat/ 
slope  car  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

49.  Kintzel  Coal  Co. 

(Docket  No.  M-93-126-C) 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Lykens  Valley  6  (I.D.  No.  36-01886) 
located  in  Schuylkill  County. 
Pennsylvania.  TTie  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

50.  Kintzel  Coal  Co. 

[Docket  No.  M-93-127-C1 

Kintzel  Coal  Company,  43  Laurel 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75,1100-2(a){2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Lykens  Valley  6  (I.D. 
No.  36-01886)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 


extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

51.  Kintzel  Coal  Co. 

(Docket  No.  M-93-128-a 

Kintzel  Coal  Company.  43  Laurel 
Street,  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  Lykens  Valley  6  (I.D. 
No.  36-01886)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  fi'om  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  proviae  at  least 
the  same  measure  of  protection  as" 
would  the  mandatory  standard. 

52.  Ktnlzel  Coal  Co. 

[Docket  No.  M-93-129-CJ 

Kintzel  Coal  Company.  43  Laurel 
Street.  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Lykens  Valley  6' (I.D. 
No.  36-01886)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

53.  M&S  Cod  Co. 

[Docket  No.  M-93-130-a 

M&S  Coal  Company,  P.O.  Box-604. 
Valley  View.  Pennsylvania  17983  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.332  (b)(1)  and 
{b){2)  (working  sections  and  working 
places)  to  its  Buck  Mt.  Slope  (I.D.  No. 
36-05619)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
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air  quality  by  sampling  intake  air  during 
pre-shift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  proviae  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

S4.MltSCoalCo. 

[Docket  Na  M-aS-iai-Q 

UkS  Coal  Company.  P.O.  Box  604, 
Valley  View,  Pennsylvania  17983  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(constructioD  (rf  seels)  to  its  Buck  ML 
Slope  (I.D.  No.  36-05619)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  request  a  raodi^cation  of  the 
standard  to  permit  aheraative  methods' 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range:  and  to  permit  the  water  trap  to  be 
installed  in  this  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

S5.MftSCMlCo. 

[Docket  No.  M-93-132-a 

M&S  Coal  Company,  P.O.  Box  604. 
Valley  View,  Pennsytvania  17983  has 
61ed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Buck  Mt.  Skme  (I.D. 
No.  36-05619)  located  in  SchuyHdll 
County,,Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preriiift  examinaticai  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
kxations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  "Hie 
petitioner  proposes  to  physically 
examine  the  entire  length  cithe  slope 
onoe  a  numtfa.  The  petiticmer  asserts 
that  the  propoaed  auemate  roeOxxl 
would  provide  at  leest  the  same 
measure  of  protection  as  would  the 
mandatary  standard. 

Se-MftSGoalGo. 

(Docket  No.  M-93-133-C1 

hUtS  Coal  Company,  P.O.  Box  604. 
Valley  View.  Pennsylvania  17983  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(bUl).  (4). 
and  (5)  (weakly  examination)  to  its  Buck 
ML  Slope  (LD.  No.  36-05619)  located  in 


Schuylkill  Coui^,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
canned  be  safialy  traveled.  The  petitioner 
proposes  to  examine  the  iatake  haulage 
slope  and  primary  aacapeway  from  the 
gunboat/slope  car  wilAi  an  alternative  air 
quality  evakntion  at  the  section's  intake 
level,  and  to  travel  and  thorooghly 
examine  these  areas  fior  hexardous 
conditions  once  a  montii.  The  petitiooer 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

57.  MAS  Coal  Go. 

[Docket  No.  M-«3-134-a 

M&S  Coal  Company,  P.O.  Box  604, 
Valley  View,  Pennsylvania  17983  has 
filed  a  petiticm  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  eouipment; 
requirements  for  permiaaibuity)  to  its 
Buck  Mt.  Slope  (ID.  No.  36-05619) 
located  in  Schuylkill  County, 
Pennsylvania,  llje  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  (^ration  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

58.  M&S  Coal  Co. 

(Docket  Na  M-93-135-C1 

M&S  Coal  Company.  PXX  Box  604. 
Valley  View.  Pennsylvania  17983  has 
filed  a  petition  to  modify  the 
applicaUon  of  30  CFR  75.1100-2(aK2) 
(quantity  and  location  of  firefighting 
eq'jipment]  to  its  Buck  Mt.  Slope  (U). 
No.  36-05619)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

56.  M&S  Coal  Co. 

[Docket  No.  M-93-136-C] 

M&S  Coal  Company.  P.O.  Box  604, 
Valley  View.  Pennsylvania  17983  has 
filed  a  ftetitioB  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  m^)  to  iU  Buck  Mt  Slope  (LD. 
No.  36-05619)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 


propoaes  to  use  crossiactians  fantaad  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  oonnectioaa 
between  veins,  and  at  1 JXX)  fast 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  tinea 
present  within  100  feet  of  the  vain  being 
mined  except  when  veins  aie 
interconnected  to  other  veins  beyond 
the  100  feet  limit  throu^  rock  tunnals. 
The  petitioner  asserts  that  the  propoaed 
akeniale  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

60.  M&S  Coal  Go. 

(Docket  No.  M-93-137-CI 

M&S  Coal  Company.  P.O.  Box  604. 
Valley  View,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
appHcatioo  of  30  CFR  75.1202-l(a) 
(temporary  notatioBS.  revisions,  and 
supplements)  to  its  &jck  Mt.  Slope  (LD. 
No.  36-05619)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  Tha 
petition^'  asserts  that  the  propoaed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

61.  Jeff  Coal  Co. 

(Docket  No.  M-93-13S-C) 

jfeff  Coal  Company,  RD  41 .  Box  12-A. 
Klingerstown,  Prauuylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  7S.1002-l(a) 
(location  of  other  electric  equipotent: 
requirements  tor  pennissibility)  to  its 
Tracey  Vein  Slope  (I.D.  No.  36-07326) 
located  in  Schuylkill  County, 
Pennsylvania,  llie  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitiooer 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  tha  same 
measure  of  protection  as  would  tha 
mandatory  standard. 

62.  faflfGaal  Go. 

[Docket  No.  M-93-139-Q 

Jeff  Coal  Company.  RD  «1,  Box  12-A, 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2U)(2) 
(quantity  and  location  of  firefi^Uing 
equipment)  to  its  Tracey  Vein  Slope 
(LD.  No.  36-07328)  located  in 
Schuylkill  County,  Pennsylvania.  Tha 
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petiti(»er  proposes  to  uss  only  portable 
fire  extinguishers  where  rock  dxist. 
water  cars,  and  other  water  storage  are 
not  pracdcal.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard.  . 

83.  Jeff  Coal  Co. 

(Docket  No.  M-93-140-a 

Jeff  Coal  Company.  RD  *1,  Box  12-A. 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  and 
(i)  (mine  map)  to  iU  Tracey  Vein  Slope 
a.D.  No.  36-07328)  located  in 
SchuyUdU  County,  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at  1,000 
feet  intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

84.  Jeff  Coal  Co. 

(Dockat  No.  K4-«3-141-Cl 

Jeff  Coal  Company.  RD  #1.  Box  12-A. 
Klingerstown.  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Tracey  Vein  Slope 
a.D.  No.  36-07328)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8S.  BftE  Anthracite  Coal  Co. 

[Docket  No.  M-93-142-a 

B&E  Anthracite  Coal  Company.  225 
Main  Street.  Joliett.  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Rock  Ridge 
Slope  (l.D.  No.  36-07741)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  request  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 


headings  and  breasts  containing 
inaccessible  abandoned  woridngs;  to 
accept  a  design  criteria  in  the  10  psi 
range:  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

88.  B*E  Anthracite  Coal  Co. 

(Docket  No.  M-03-143-a 

BAE  Anthracite  Coal  Company.  225 
Main  Street.  Joliett.  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(undergroxmd  electrical  installations)  to 
its  Rock  Ridge  Slope  H-D.  No.  36-07741) 
located  in  Sdiuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  the  intake  air  used 
to  ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

87.  Kocher  Coal  Co. 

(Docket  No.  M-93-144-C1 

Kocher  Coal  Company,  P.O.  Box  127. 
Valley  View.  Pennsylvania  17983  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.10O2-l(a) 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Porter  Tunnel  (l.D.  No.  3&-01892) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  23. 1993.  Copies  of  these 


petitions  are  available  for  inspection  at 
that  address. 

Dated:  July  14, 1993. 
PatricU  W.  Sihrejr. 

Dinctor.  Office  of  Standards,  Begulatiom  and 
Variances. 

(FR  Doc.  93-17374  Filed  7-21-93;  8:45  am] 
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omce  of  the  Asslatant  Secretary  for 
Veterane'  Employment  and  Training 

Proceduree  for  Applleation  for  Funde; 
Stewart  B.  McMnney  Homeleee 
Aaalatance  Act,  FY  199»-Rural 
Proiecta 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (OASVET).  Labor. 
action:  Notice  of  availability  of  funds 
and  of  solicitation  for  grant  applications 
for  Homeless  Veterans  Reinteg^tion 
Projects  (HVRPs)  in  rural  areas. 

SUMMARY:  This  notice  sets  forth  the 
procedures  for  obtaining  an  application 
for  funds  for  a  Homeless  Veterans 
Reintegra'tion  Project  (HVRP)  funded 
under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  title  Vn. 
subtitle  C.  section  738  to  operate  in  a 
rural  area.  Projects  will  be  administered 
by  the  Department  of  Labor  through 
grants  with  State  and  local  public 
agencies  and  nonprofit  organizations. 
DATES:  The  closing  date  for  receipt  of  a 
completed  application  package  in 
response  to  tms  notice  is  August  24. 
1993.  Applications  received  alter  that 
time  will  be  considered  for  award 
according  to  the  instructions  in  the 
application  package  governing  late 
proposals. 

ADDRESSES:  A  copy  of  the  application 
package  and  instructions  for  completion 
may  be  obtained  by  fax  or  written 
request  directed  to:  U.S.  Department  of 
Labor.  Office  of  Procurement  Services, 
room.  S5220.  200  Constitution  Avenue 
NW..  Washington  DC  20210,  Grant 
Officer,  Attention:  Robert  MacLeod, 
Reference  SGA  93-04.  Self-addressed 
mailing  labels  will  be  appreciated.  The 
fax  number  is  202-219-6853. 
FOR  FURTHER  MFOmiATKM  CONTACT: 
Robert  MacLeod.  U.S.  Department  of 
Labor.  Office  of  Procurement  Services. 
200  Constitution  Avenue  NW..  room 
S5220,  Washington,  DC  20210, 
Telephone  (202)  219-6246. 
SUPPLEMENTARY  MF0RMAT10N:  The  Office 
of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (OASVET) 
announces  the  availability  of  an 
application  package  for  Fiscal  Year  1993 
HVRP  funds  to  serve  homeless  veterans 
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in  rural  areas.  Fimding  for  these  projects 
is  authorfzad  by  section  738  of  tba 
Stewart  B.  McdCinney  Homeless 
Assistance  Act,  (Pub.  L  100-77).  Most 
recently  under  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992  (Pub.  L.  102-590,  enacted  on 
November  10. 1992)  the  Homeless 
Veterans  Reint^ration  Project  was 
reauthorized  through  Fiscal  Year  1995. 

The  McKinney  Act  provides  funds  to 
various  Federal  agencies  to  administer  a 
variety  of  programs  for  homeless 
persons.  Title  Vn,  subtitle  C.  section  738 
of  tile  Act  authorizes  programs  "to 
expedite  the  reintegration  of  homeless 
veterans  into  the  le^>or  force."  There  is 
approximately  $400,000  available  in 
Fiscal  Year  1993  to  carry  out 
demonstration  HVRPs  in  rural  areas.  A 
separate  competition  for  urban  projects 
was  announced  in  the  Federal  Re^ster 
on  April  7, 1993  with  a  closing  date  of 
May  14, 1993. 

Awards  are  expected  to  range  from 
$75,000  to  $100,000.  Between  3  and  5 
projects  win  be  funded.  Projects  will 
be^  no  later  than  September  30. 1993 
for  a  one-year  period  with  an  option  to 
renew  for  an  additional  year. 

In  keeping  writh  the  demonstration 
nature  of  the  McKinney  Act.  the 
program  is  designed  to  provide  each 

gotential  pro-am  operator  with 
exibiHty  in  determining  the  range  of 
supportive  and  training-related 
activities  which  best  meet  \he  need  of 
the  homeless  veteran  pqpulaticm  in  a 
rural  jurisdiction. 

There  are  three  elements,  however, 
which  will  be  required  in  each  HVRP: 

(1)  An  outreach  component  focusing 
on  reaching  rural  homeless  veterans  and 
facilitating  their  entry  into  the  program 
as  well  as  outreach  efforts  in  the 
community  to  other  potential  service 
providers  who  can  asust  the  homeless 
veterans; 

(2)  Linkages  with  providers  of 
employment  and  training  and 
supportive  services,  including,  where 
applicable,  other  recipients  of  funds 
imder  the  McKinney  Act;  and 

(3)  Projects  must  oe  employment- 
focused  in  order  to  provide  the 
employment  and  training  services 
needed  to  reintegrate  rural  homeless 
veterans  into  the  labor  force. 

Potential  jurisdictions  which  will  be 
served  imder  this  solicitation  are 
sparsely  populated  areas  of  a  State,  the 
ConuDQDweaUh  of  Puerto  Rico,  or 
territories  which  are  outside  of 
metropolitan  areas  and  not  ccxitiguous 
to  them  or  ptft  of  their  Standard 
MetropoytaD  Statistical  Area  (St^ISA). 
Urbandzad  araaa  are  uanally  those  with 
a  population  of  50,000  or  above  and  a 
minimum  population  density  of  1,000 


people  per  square  mile.  Generally  a 
rural  area  may  have  a  imit  or  uaits 
(towns,  townships,  village)  with  a 
population  of  up  to  2.500  people.  The 
intent  of  this  solicitation  is  to  fond 
programs  that  will  operate  in  non- 
metropolitan  areas  that  are  not  dens^y 
populated  and  are  not  residential  areas 
surrounding  major  cities.  It  will  be 
inctunbent  upon  the  applicant  to 
demonstrate  the  rural  native  of  the 
proposed  jxirisdiction  to  be  served.  Such 
proposed  areas  ahould  be  contiguous  to 
the  extent  possible,  as  in  adjoining 
coimties  or  a  similar  configtnBtion,  but 
this  is  not  mandatory. 

Entities  which  are  eligiUe  to  submit 
applications  for  serving  the  jurisdictions 
l^ed  above  are: 

(1)  State  and  local  public  agencies: 
and 

(2)  NonproSt  organizations. 
"Local  public  agency"  refers  to  any 

public  agency  of  a  general  purpose 
political  subdivigion  of  a  State  which 
has  the  power  to  levy  taxes  and  spend 
funds,  as  well  as  gwieral  corporate  and 
police  powws.  rrhis  typically  refers  to 
cities  and  counties). 

Nonprofit  organizations  invited  to 
apply  are  those  who  have  operated 
employment  and  training  program  for 
the  homeless  or  veterans;  have  proven 
capacity  to  manage  Federal  grants;  and 
will  provide  or  develop  the  necessary 
linkages  for  services  in  rural  areas. 

The  application  instructions  will 
include  a  more  detailed  program 
description,  program  guidelines,  and 
approach  to  implementation.  The 
application  package  will  consist  of  a 
standard  application  form,  a  narrative 
description  of  proposed  activities  and 
current  services,  and  a  detailed  budget. 

Criteria  for  identifying  the  most 
promising  and  effective  proposals  will 
be  applied,  and  between  3-5  applicants 
will  be  identified  as  potential  grantees. 
Applicants  are  advised  that  discussions 
may  be  necessary  to  clarify  any 
inconsistencies  in  their  applications. 
The  final  decision  on  the  award  will  be 
based  upon  what  is  advantageous  to  the 
Federal  Government  as  d^ermined  by 
the  Grant  Officer. 

Signed  at  Washington,  DC  this  16lh  day  of 
July,  1993. 

Jeffrey  C  Craadall, 

Acting  Assistant  Secretary  for  Veieraas ' 
Employment  and  Training. 
(FR  Ooc  93-17370  Filed  7-21-83;  8:45  mal 
iNjjNa  ODBC  4tie.«a-» 


NATIONAL  COyMWSIOM  ON  JUDICMU. 
DISCIFUME  AMO  REMOVAL 

Meatlnfli 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Renovel. 
ACTION:  Notice  of  public  meeting; 
correction. 

SUMMARY:  In  the  Fadwral  Ragieler  issue 
of  July  16, 1993,  page  58  FR  38444,  thkd 
cohimn,  please  amend  the  following; 
change  the  date  from  July  23, 1993,  to 
July  28, 1993,  and  change  the  meeting 
room  from  room  2237  of  the  Raybum 
House  Office  Building  to  room  B352  of 
the  Raybum  House  G^ce  Building. 
CONTACT  PERSONS  FOR  FURTHER 

MPORlurnoN:  Contact  Michael  J. 
Remington  or  William  J.  Waller  at  the 
National  Comminion  on  Judicial 
Discipline  and  Removal,  suite  690,  2100 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20037-3202;  or  call  (202)  254-8169. 

WUliaB|.Waihr. 

Deputy  Director. 

IFR  Doc.  93-17450  PlM  7-21-«3;  •:4S  aaj 


NUCLEAR  REGULATORY 
COMMISSKM 

Propoaad  Ganaric  Lettar  80-19, 
Suppiament  6  "Informatkm  en 
Schadula  and  Grouping,  and  Staff 
Raaponaea  to  Additional  Public 
Queationa" 

AGENCY:  Nuclear  Regulatory 
Commission. 

,  ACTION:  Notice  of  opportxmity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRQ  is  proposing  to  issue 
a  generic  letter  supplement.  A  generic 
letter  is  an  NRC  document  that  (1) 
requests  licensees  to  submit  analyses  or 
descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  Itoenseas  to 
submit  inCormation  to  the  NRC  oo  other 
technical  or  administrative  matters,  or 
(3)  transmits  information  to  licensees 
regarding  approved  changes  to  mles  ot 
regulations,  the  issuance  of  reports  or 
evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  This  draft  generic  letter 
supplement  provides  (1)  additional 
information  with  respect  to  the  staffs 
positions  regarding  schedule  delays  and 
grouping  of  molor-operated  valves  Mid 
(2)  staff  responses  to  questions  raised  at 
Ae  February  25, 1993,  pubBc  meeting 
with  the  Motor-Operated  Valve  Users 
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Qroup.  The  NRC  is  seeking  comment 
from  interested  parties  regarding  both 
the  technical  and  regulatory  aspects  of 
the  proposed  generic  letter  supplement 
presented  under  the  SUPPt£MENTARY 
frnxmrnAVOH  heading.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  number  243  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  that  was  sent  to  the  CRGR 
to  support  their  review  of  the  proposed 
generic  letter  supplement  is  available  in 
the  Public  Document  Rooms  under 
accession  number  9307150128.  The 
NRC  will  consider  comments  received 
from  interested  parties  in  the  final 
evaluation  6f  the  proposed  generic  letter 
supplement^The  NRC's  final  evaluation 
will  include  a  review^  of  the  technical 
position  and.  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter 
supplement  be  issued  by  the  NRC.  it 
will  become  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires  August 
23, 1993.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assiirance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
AOOAESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda.  Maryland,  from  7:30  am  to 
4:15  pm,  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level).  Washington,  DC. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Thomas  G.  Scarbrough  (301)  504-2794. 
SUPPlfMENTARY  MFORKUTKM: 

TO:  ALL  LICENSEES  OF  OPERATING 
NUCLEAR  POWER  PLANTS  AND  HOLDERS 
OF  CONSTRUCTION  PERMITS  FOR 
NUCLEAR  POWER  PLANTS 

SUBJECT:  OENERiC  LETTER  M-10, 
SUPPLEMENT  6.  "INFORMATION  ON 
SCHEDULE  AND  QROUP1NQ,  AND  STAFF 
RESPONSES  TO  AOOmONAL  PUBUC 
QUESTIONS"  I 

Background 

In  Generic  Letter  (GL)  89-10  (June  28. 
1989).  "Safety-Related  Motor-Operated 
Valve  Testing  and  Surveillance."  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  staff  requested  holders  of 
-  operating  licenses  and  construction 
permits  to  provide  additional  assurance 
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of  the  capability  of  safety-related  motor- 
operated  valves  (MOVs)  and  certain 
other  MOVs  in  safety-related  systems  by 
reviewing  MOV  design  bases,  verifying 
MOV  switch  settings  initially  and 
periodically,  testing  MOVs  under  design 
oasis  conditions  where  practicable, 
improving  evaluations  of  MOV  failures 
and  necessary  corrective  action,  and 
trending  MOV  problems.  Supplement  1 
to  GL  89-10  (June  13, 1990)  provided 
the  results  of  public  workshops  held  to 
discuss  the  GL.  In  Supplement  2  to  GL 
8^10  (August  3. 1990),  the  NRC  staff 
stated  that  inspections  of  program 
descriptions  would  not  commence  until 
January  1, 1991;  thus,  the  program 
descriptions  did  not  need  to  be  available 
on  site  until. that  date.  Based  on  the 
results  of  NRC-sponsored  MOV  tests. 
Supplement  3  to  GL  89-10  (October  25. 
1990)  requested  licensees  of  boiling- 
water  reactor  (BVVR)  nuclear  plants  to 
taken  action  in  advance  of  the  GL  89- 
10  schedule  to  resolve  concerns  about 
the  capability  of  MOVs  used  for 
containment  isolation  in  the  steam 
supply  line  of  the  high  pressure  coolant 
injection  and  reactor  core  isolation 
cooling  systems  and  in  the  supply  line 
of  the  reactor  water  cleanup  system,  as 
well  as  other  systems  directly  connected 
to  the  reactor  vessel.  Supplement  4  to 
GL  89-10  (February  12, 1992)  allowed 
BWR  licensees  to  not  address 
inadvertent  MOV  operation  as  part  of 
their  GL  89-10  program  because  a  staff 
study  indicated  no  significant  increase 
in  core  melt  probability  resulting  from 
inadvertent  MOV  operation  in  BWR 
plants.  Supplement  5  to  GL  89-10 
addresses  MOV  diagnostic  equipment 
accuracy. 

Discussion 

On  February  25, 1993,  the  NRC  staff 
held  a  public  workshop  to  discuss  GL 
89-10  and  to  answer  questions  from  the 
public  on  the  inspections  of  licensee 
programs  developed  in  response  to  the 
GL.  In  this  supplement  to  the  GL,  the 
staff  further  clarifies  the  positions  on 
the  schedule  for  completing  the  MOV 
testing  to  verify  design-basis  capability 
recommended  in  GL  89-10  and 
grouping  of  MOVs  to  establish  valve 
setup  conditions.  The  staff  responses  to 
other  general  pubUc  questions  and  a  list 
of  recently  issued  NRC  GLs  are  also 
provided  in  the  enclosures  to  this 
supplement. 

GL  89-10  Schedule 

In  GL  89-10,  the  NRC  staff  requested 
nuclear  power  plant  licensees  to 
develop  a  program  to  verify  the 
capability  of  safiety-related  MOVs  to 
perform  their  safety  function  by  June  28. 
1994,  or  three  refueling  outages  after 


December  28, 1989  (whichever  is  later). 
Some  licensees  justified  longer 
schedules.  From  its  inspections  of  GL 
89-10  programs,  the  NRC  staff  found 
some  licensees  to  have  made 
insufficient  progress  toward  completing 
their  GL  89-10  programs  in  a  timely 
manner.  In  GL  89-10,  the  staff  stated 
that  nuclear  power  plant  licensees  must 
notify  the  staff  of  any  changes  to  their 
schedule  commitments  to  GL  89-10  but 
that  licensees  should  retain  the 
justification  on  site  for  NRC  staff  review. 

Licensees  are  responsible  for  taking 
actions  to  correctly  set  up  MOVs  with 
known  inadequacies.  GL  89-10 
requested  licensees  to  develop  and 
implement  a  program  to  verify  the 
capability  of  their  MOVs  to  operate 
under  design-basis  conditions.  As  a 
minimum,  the  staff  expects  all  licensees 
to  have  their  valves  set  up  with  the  best 
available  industry  data  by  the  original' 
completion  date  accepted  by  the  staff, 
whether  or  not  all  testing  has  been 
completed.  The  staff  will  consider 
whether  subsequent  MOV  failures 
represent  inadequate  corrective  action 
for  known  MOV  inadequacies  contrary 
to  the  requirements  of  Criterion  XVI. 
Corrective  Action,  of  Appendix  B, 
"Quality  Assurance  Criteria  for  Nuclear 
Power  Plants  and  Fuel  Reprocessing 
Plants."  of  part  50  to  title  10  of  the  Code 
of  Federal  Regulations  (10  CFR). 

If  a  licensee  does  not  believe  that  it 
can  meet  its  original  scheduler 
commitment  for  verifying  the  capability 
of  MOVs  within  the  scope  of  GL  89-10, 
the  following  information  would  be 
helpful  to  the  staff  in  evaluating  the 
licensee's  justification  for  extending  the 
GL  89-10  test  program  for  capability 
verification  and  establishing  appropriate 
audit/inspection  plans  and  schedules: 

(1)  The  completion  status  of  the 
licensee's  GL  89-10  program  as  of  the 
program  commitment  date,  including 
the  valve  type,  size,  safety  function,  and 
risk  significance  of  the  MOVs  whose 
capability  has  not  yet  been  verified  by 
dynamic  test  data  under  the  program  by 
the  schedule  completion  date; 

(2)  The  basis  used  for  confirming  the 
operability  of  each  MOV  whose 
capability  has  not  yet  been  verified  by 
dynamic  test  data  under  the  program  by 
the  scheduled  completion  date;  and 

(3)  The  schedule  for  completing  MOV 
testing  and  any  modifications  for  those 
MOVs  whose  capability  has  not  yet  been 
verified  by  dynamic  test  data  under  the 
program  by  the  schedule  completion 
date. 

In  addition  to  reviewing  the  above 
information,  the  staff  will  consider  the 
following  factors  in  assessing  the 
licensee's  justification  for  schedule 
extensions: 
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(1)  The  extent  of  completed  MOV 
testing  under  dynamic  conditions: 

(2)  The  extent  that  plant  and  industry 
data  have  been  used  to  establish  the 
sizing  and  setting  methodology; 

(3)  The  maintenance  and  modification 
activities  to  improve  the  performance  of 
the  MOVs  and  to  provide  assurance  that 
marginal  and  deficient  MOVs  have  been 
addressed;  and 

(4)  The  justifications  for  any  grouping 
methods  including  design-basis  test  data 
and  comparison  with  industry  data. 
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hfOV  Grouping 

In  GL  89-10  and  its  supplements,  the 
NRC  staff  requests  that  licensees  test 
each  MOV  under  design-basis 
differential  pressure  and  flow 
conditions  where  practicable.  However, 
the  staff  recognizes  that  it  is  not 
practicable  to  test  each  MOV  within  the 
scope  of  GL  89-10  in  situ  under 
dynamic  conditfons.  Therefore,  if  a 
licensee  does  not  perform  prototype 
testing  for  each  MOV  that  is  not 
practicable  to  test  in  situ,  the  licensee 
will  have  to  group  MOVs  that  are  not 
practicable  to  test  in  a  manner  that 
provides  adequate  confidence  that  the 
MOVs  are  capable  of  performing  their 
design-basis  function.  As  indicated  in 
NRC  Information  Notice  (IN)  92-17 
(February  26, 1992),  "NRC  Inspections 
of  Programs  Being  Developed  at  Nuclear 
Power  Plants  in  Response  to  Generic 
Letter  89-10,"  some  licensees  are 
attempting  to  group  MOVs,  which  could 
be  djmamically  tested  in  situ,  to  reduce 
the  number  of  MOVs  to  be  dynamically 
tested  under  their  GL  89-10  programs. 

The  staff  continues  to  recommend 
testing  MOVs  under  design-basis 
conditions  where  practicable.  Paragraph 
1  of  GL  89-10  allows  licensees  to 
propose  alternatives  to  the 
recommendations  of  the  generic  letter 
where  justification  is  provided. 
Grouping  data  from  design-basis 
differential  pressure  testing  of  similar 
MOVs  at  or  near  design-basis  test 
conditions  may  be  an  acceptable  option 
to  establish  design-basis  valve  setup 
conditions. 

If  a  licensee  chooses  to  group  MOVs. 
the  staff  believes  the  following 
considerations  are  particularly 
important: 

(1)  Verification  of  design  adequacy  of 
the  grouped  MOVs  through  a  review 
and  analysis  of  both  industry  and  plant- 
specific  data; 

(2)  Use  of  benchmarked  data  from  a 
representative  sample  of  the  MOVs 
(nominally  30  percent  and  no  less  than 
two  MOVs)  in  the  group  tested  at  or 
near  plant-specific  design  basis 
conditions: 


(3)  Diagnostic  testing  of  each  MOV  in 
the  group  under  at  least  static 
conditions; 

(4)  To  the  extent  practicable,  selection 
of  valves  for  dynamic  testing  in  the 
group  based  on  a  prioritization  scheme 
that  considers  greatest  safety- 
significance  and  least  performance 
margin; 

(5)  Validation  of  design-basis 
assumptions  for  all  MOVs  in  the  group 
based  on  benchmarked  data; 

(6)  In  assessing  group  feasibility, 
consideration  and  documentation  of 
such  similarities  as:  valve  manufacturer, 
model  and  size;  valve  flow,  temperature, 
pressure,  hydraulics,  and  installation 
configuration;  valve  material  condition; 
and  performance  during  static  and 
dynamic  testing  as  evidenced  by  full- 
stroke  diagnostic  traces;  and 

(7)  If  an  MOV  in  a  group  fails  or 
reveals  adverse  performance  during 
testing  or  operations,  evaluation  of  the 
applicability  of  that  information  to  each 
MOV  in  the  group. 

In  response  to  Question  24  in 
Supplement  1  to  89-10,  the  staff  stated 
that  it  expects  licensees  to  ensure  that 
data  intended  for  use  in  demonstrating 
the  operability  of  an  MOV  have  been 
obtained  under  the  provisions  of  a 
quality  assurance  program  in 
accordance  with  appendix  B  of  10  CFR 
part  50.  As  further  information, 
licensees  using  data  from  tests 
performed  under  an  approved  program 
(for  example,  other  licensee  data) 
developed  in  accordance  with  appendix 
B  of  10  CFR  part  50  need  not  verify  or 
audit  the  tests  covered  by  other  licensee 
appendix  B  procedures  or  processes. 

Additional  Public  (^estions 

In  an  enclosure  to  this  GL 
supplement,  the  staff  responds  to  the 
additional  questions  raised  during  the 
February  25  public  workshop,  including 
questions  involving  the  scope  of  GL  89- 
10  programs  and  the  prioritization  of 
MOVs  based  on  probabilistic  risk 
assessments.  The  staff  has  paraphrased 
these  additional  questions  and  grouped 
them  by  subject.  The  staff  addressed 
many  of  the  questions  previously  either 
in  general  or  in  detail.  The  staff 
references  other  documents  where 
particular  questions  have  been 
addressed.  Licensees  may  contact  their 
NRC  project  manager  for  discussion  of 
plant-specific  questions. 

Backfit  Discussion 

On  the  basis  of  operating  experience 
and  research  results,  the  NRC  staff 
determined  several  years  ago  that  MOV 
tests  beyond  those  previously  accepted 
under  the  inservice  testing  program  are 
necessary  to  satisfy  the  NRC  regulations. 


As  that  determination  constituted  a 
backfit,  the  staff  prepared  GL  89-10  in 
accordance  with  NRC  procedures  for  the 
issuance  of  staff  guidance  containing 
backfit  provisions.  This  GL  supplement 
and  its  enclosure  (1)  restate  staff 
positions  contained  in  the  GL  and  its 
earlier  supplements.  (2)  provide 
additional  guidance  for  meeting  the  staff 
positions  contained  in  the  generic  letter 
and  its  earlier  supplements,  and  (3) 
relax  the  staff  position  on  the  need  for 
in  situ  testing  of  each  MOV. 

Backfit  analyses  for  the  restated  and 
relaxed  staff  positions  are  not  required. 
A  backfit  analysis  was  not  prepared  for 
the  additional  guidance  in  this  GL  89- 
10  supplement  because  the  compliance 
backfit  analysis  associated  with  the 
original  GL  and  its  earlier  supplements  • 
is  applicable.  This  guidance  does  not 
increase  the  recommendations 
associated  with  the  staff  positions 
contained  in  the  GL  or  its  earlier 
supplements.  Rather,  the  guidance 
provides  detailed  methods  of 
implementation  of  the  basic  GL  89-10 
program  which  the  staff  has  found  to  be 
acceptable  based  on  the  individual 
inspections  and  reviews  of  licensee 
programs  which  the  staff  has  conducted 
to  date.  The  use  of  this  guidance  is 
voluntary  and  the  staff  will  review 
alternate  methods  on  a  case  by  case 
basis. 

The  staff  prepared  this  GL 
supplement  in  response  to  questions 
and  comments  received  during  a  public 
workshop  on  February  25. 1993.  Some 
licensees  have  indicated  their  intention 
to  extend  their  schedule  commitment 
for  completing  MOV  testing  under  the 
GL  89-10  programs.  The  staff  has 
evaluated  the  justifications  prepared  by 
those  licensees  on  a  case-by-case  basis. 
In  this  GL  supplement,  the  staff 
describes  the  information  that  the  staff 
has  used  in  evaluating  the  Ucensees' 
justifications  for  schedule  extensions.  In 
their  original  response  to  GL  89-10, 
certain  licensees  did  not  commit  to  the 
recommendation  in  GL  89-10  to  test 
each  safety-related  MOV  where 
practicable,  but  rather,  indicated  plans 
to  group  MOVs  to  limit  the  amount  of 
dynamic  testing.  In  this  GL  supplement, 
the  staff  describes  important 
considerations  in  grouping  MOVs  that 
the  staff  has  been  discussing  with  those 
licensees.  If  a  licensee  intends  to  extend 
its  MOV  dynamic  testing  schedule,  the 
staff  will  expect  the  licensee  to  provide 
assurance  that  all  MOVs  are  set  up 
adequately  by  the  original  completion 
date  accepted  by  the  staff.  If  a  licensee 
intends  to  group  MOVs,  the  staff  will 
expect  the  licensee  to  justify  valve 
grouping  including  the  applicability  of 
the  dynamic  test  data  of  MOVs  in  the 
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group  and  to  take  action  for  all  MOVa 
in  the  group  in  TMponae  to  any  advsne 
performance  of  the  dynamically-tested 
MOVs.  Therefoie,  if  a  licensee  modiBes 
its  commitments  regarding  schedule  or 
grouping  of  MOVs  in  accordance  with 
the  provisions  of  this  GL  supplement, 
the  staff  has  detennined  that  adequate 
protection  of  the  public  health  and 
safety  will  be  maintained. 

This  GL  supplement  is  being  issued 
without  a  public  comment  period  so 
that  (1)  licensees  are  notifi«d  at  the 
earliest  possible  time  of  the  importance 
of  ensuring  that  MOVs  within  the  scope 
of  GL  89-10  are  set  up  adequately  in 
accOTdance  with  the  (xiginal  completion 
date  accepted  by  the  staff  and  (2) 
licensees  can  adjust  their  plans  for  MOV 
tests  to  be  performed  during  their 
upcoming  outages,  as  necessary. 

Reporting  Raqninmenti 

GL  89-10  and  certain  of  its  eariier 
supplements  specify  reporting 
requirements.  The  staff  does  not  request 
that  licensees  provide  a  separate 
submittal  in  response  to  tMs  GL 
supplement. 

Ifyou  have  any  questions  about  this 
matter,  please  contact  the  technical 
contact  or  lead  project  manager  listed 
below,  or  the  appropriate  Office  of 
Nuclear  Reactor  Regulation  project 
manager. 

Enclosure  j 

1.  Public  Questions  during  the 
February  1993  Workshop  on  GL  89-10 

ENCLOSURE  TO  DRAFT  GENEMC  LETTER 
89-10  SUPPLEMENT* 

PUBLIC  QUESTIONS  DURMQ  THE 
FEBRUARY  1S33  WORKSHOP  ON  GENERIC 
LETTER  89-10 

General 

The  NRC  staff  received  general 
questions  regarding  the  need  for  a  single 
approach  to  resolving  the  motor- 
operated  valve  (MOV)  issue  throughout 
the  industry,  the  need  to  continue 
licensee  efforts  to  improve  MOV 
performance,  the  paraUel  efforts  of  the 
NRC  staff  and  industry  in  siKih  areas  as 
probabilistic  risk  assessment  (PRA) 
studies,  and  the  sharing  of  technical 
information  among  the  NRC  staff  and 
licensees. 

NRCEaaponae 

As  discussed  under  Backgnnind  in 

Generic  Letter  (GL)  89-10,  the  NRC  staff 
issued  GL  89-10  to  request  that  nuclear 
power  plant  licensees  develop  programs 
to  verity  the  capability  of  safiety-related 
MOVs  to  perform  their  design-basis 
hmctions  as  a  result  of  NRC  Bulletin 
85-03,  NRC-sponsored  MOV  research, 
and  operating  experience  at  nuclear 


power  plants.  GL  89-10  and  its 

supplements  provided  one 
recommended  approach  to  the 
resolution  of  the  concerns  regarding  the 
performance  of  MOVs  in  nuclear  power 
plants.  The  NRC  staff  required  licensees 
to  respond  to  the  recommendations  of 
the  GL,  but  did  not  require  licensees  to 
follow  its  specific  recommendations  if  a 
licensee  could  justify  a  different 
apfiroach.  For  example,  some  licensees 
provided  a  response  that  indicated  their 
intent  to  develop  a  justifiable  grouping 
methodology  to  minimize  the  number  of 
MOVs  to  be  tested  under  dynamic 
conditions.  The  staff  indicated  in  its 
replies  to  those  licensee  submittals,  and 
during  inspections,  that  licensees  will 
be  expected  to  justify  that  their 
particular  approach  will  resolve  the 
concern  for  the  performance  of  safety- 
related  MOVs  at  their  plants. 

During  the  implementation  of  GL  89- 
10,  licensees  have  discovered  more 
MOV  problems  than  envisioned  by  the 
staff  when  the  generic  letter  was  issued 
in  1989.  Although  the  staff  beUeves  that 
licensees  have  made  progress  toward 
resolving  the  concerns  regarding  the 
performance  of  MOVs  in  nuclear  power 
plants,  the  staff  does  not  consider  that 
sufficient  progress  has  been  made  at  all 
plants  to  generically  reduce  the  scope  of 
the  program  or  lengthen  its  completion 
schedule.  The  staff  will  discuss 
proposals  on  specific  MOV  programs 
with  licensees  as  requested.  Information 
on  individual  schedule  extensions  is 
provided  in  the  body  of  Supplement  6 
to  GL  89-10.      . 

The  staff  performs  independent 
regulatory  oversight  of  activities  on 
MOV  issues  performed  by  licensees,  the 
Electric  Power  Research  Institute  (EPRI), 
and  the  Nuclear  Management  and 
Resources  Council  (NUMARC).  The  staff 
will  continue  to  meet  with  the  industry 
to  discuss  MOV  issues. 

The  staff  periodically  informs 
licensees  of  generic  information  on 
MOV  issues.  For  example,  the  staff 
issues  information  notices  and 
participates  in  meetings  of  the  MOV 
Users  Group.  The  staff  believes  that 
licensees  would  benefit  from  increased 
cooperative  efforts  to  resolve  concerns 
regarding  the  performance  of  MOVs. 

Scope  and  the  Use  of  PSA  Studies  in 
Prioritiziiig  MOVs 

The  NRC  staff  received  questions  on 
the  scope  of  GL  89-10  involving  such 
areas  as  the  status  of  the  stafTs  study  of 
valve  mispositioning  in  press\irized- 
water  reactor  (PWR)  nuclear  plants,  the 
use  of  PRA  studies  within  the  GL  89- 
10  program,  the  removal  of  certain 
valves  under  various  flow  conditions 
from  the  GL  8^-10  program,  and  the 


consideration  of  MOVs  identified  in 
emergency  operating  procediues. 

NRC  Sta£FRa«poaae 

The  staff  discussed  the  scope  of  GL 
89-10  in  response  to  Questions  3  to  13 
and  25  in  Supplement  1  and  in 
Supplement  4  to  the  generic  letter.  The 
staff  has  not  changed  the  scope  of  GL 
89-10  from  the  discussions  in 
Supplements  1  and  4.  Except  whera 
valve  mispositioning  is  applicable,  • 
licensee  may  eliminate  MOVs  from  its 
GL  89-10  program  where  the  Licensee 
can  clearly  demonstrate  that  operation 
of  that  valve  does  not  represent  a  safety 
function  and  that  its  operation  is  not 
necessary  to  permit  the  operation  of  its 
safety-related  eqiiipment.  In  addition,  a 
licensee  might  determine  that  the  scope 
of  MOVs  to  be  dynamically  tested  may 
be  reduced  by  eliminating  MOVs  in 
hard-piping  ventilation  systems  with 
low  design-basis  differential  pressure  in 
which  static  loads  are  significant 
compared  to  dynamic  loads.  Licensees 
may  determine  that  certain  MOVs  are 
not  practicable  to  test  or  that  the  test 
would  not  provide  useful  results  in 
justifying  design-basis  capability. 
However,  the  licensee  should  ccmtinue 
to  include  those  MOVs  within  the  other 
aspects  of  the  GL  89-10  program. 

As  discussed  in  Supplement  4  to  GL 
89-10  and  NRC  Information  Notice  (IN) 
92-17  (February  26, 1992),  "NRC 
Inspections  of  Programs  Being 
Developed  at  Nuclear  Power  Plants  in 
Response  to  Generic  Letter  89-10,"  the 
NRC  staff  has  contracted  a  national 
laboratory  to  pwform  a  core  melt 
frequency  study  of  the  effect  of  vcdve 
mispositioning  in  PWR  plants.  When 
this  study  is  completed,  the  staff  will 
consider  the  findings  and  make  a 
determination  on  the  issue. 

In  response  to  Question  12  in 
Supplement  1  to  GL  89-10.  the  staff 
stated  that  a  licensee  may  choose  to  give 
priority  to  MOVs  that  it  considers  to  be 
most  important  to  safe  and  reliable 
operations.  In  Supplement  3  to  GL  89- 
10,  the  staff  requested  BWR  Ucensees  to 
give  high  priority  to  MOVs  used  for 
containment  isolation  in  certain  high 
pressure  systems  connected  directly  to 
the  reactor  vessel.  In  discussing  possible 
extensions  of  the  schedule  for 
completing  MOV  testing  under  GL  89- 
10,  the  staff  has  requested  individual 
licensees  to  prioritize  their  MOVs  to 
ensure  that  testing  for  the  most  safety 
significant  MOVs  is  completed  in  a 
timely  manner.  For  example,  the  staff 
will  consider  whether  the  licensee 
assigned  a  higher  priority  to  testing  of 
MOVs  that  must  operate  to  perform  an 
active  safety  function  than  to  testing  of 
MOVs  that  only  receive  a  confirmatory 


signal  to  operate.  Also,  the  licensee 
could  assign  a  lower  priority  to  MOVs 
with  significant  design  margin. 

The  staff  considers  the  use  of  PRA 
studies  to  be  appropriate  as  an  input  for 
prioritizing  the  schedule  for  testing 
MOVs  in  response  to  CL  89-10. 
However,  the  staff  does  not  consider 
PRA  studies  to  be  sufficiently  reliable  to 
allow  their  use  as  the  sole  basis  for 
eliminating  safety-related  MOVs  from 
the  GL  89-10  program.  Further,  PRA 
studies  are  not  well-suited  for  common- 
mode  problems  such  as  the  weakness  in 
the  original  design  and  qualification  of 
MOVs.  The  staff  is  performing  an 
independent  assessment  of  the  use  of 
PRA  studies  for  prioritizing  MOVs 
within  the  GL  89-10  program.  Upon 
reauest,  the  staff  will  meet  with 
industry  representatives  to  discuss  this 
issue. 

As  discussed  in  response  to  Question 
3  in  Supplement  1  to  GL  89-10.  the  GL 
scope  includes  gate,  butterfly,  and 
global  valves.  Although  licensees  have 
foimd  gate  valves  to  be  susceptible  to 
the  largest  number  of  performance 
problems,  they  also  have  discovered 
performance  problems  with  butterfly 
valves  at  several  plants.  The  staff  does 
not  believe  that  GL  89-10  should  be 
limited  to  gate  valves. 

The  staff  discussed  the  removal  of 
MOVs  from  the  scope  of  GL  89-10 
programs  in  rpsponse  to  Questions  3 
and  6  in  Supplement  1  to  GL  89-10.  For 
example,  the  staff  eliminated  MOVs  in 
sheet-metal  ducting  systems  because 
static  running  loads  would  likely  be 
significant  compared  to  dynamic  loads. 
In  light  of  Supplement  4  to  GL  89-10  on 
mispositioning,  a  BWR  licensee  may 
delete  an  MOV  from  its  GL  89-10 
program  if  the  hcensee  can  demonstrate 
that  the  MOV  does  not  have  to  change 
position  to  perform  a  safety  fimction.  In 
response  to  a  specific  question,  if  an 
MOV  is  pulled  closed  by  flow  (such  as 
a  globe  valve  with  flow  over  the  seat), 
the  licensee  could  justify  that  the  MOV 
does  not  need  to  be  included  in  the  GL 
89-10  test  program  for  the  closing 
direction. 

As  indicated  by  the  discussion  of 
scope  in  Supplement  1  to  GL  8^10, 
except  where  valve  mispositioning  is 
applicable,  licensees  do  not  need  to 
consider  MOVs  identified  in  emergency 
operating  procedures  as  within  the 
scope  of  GL  89-10  if  they  are  not  within 
the  desi^  basis  of  the  plant. 

Additional  information  on  grouping 
of  MOVs  is  provided  in  the  body  of 
Supplement  6  to  GL  89-10. 

MOV  Siziiig  and  Switch  Settings 

The  NRC  staff  received  questions 
regarding  the  responsibility  of  licensees 
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to  validate  assumptions  used  in  their 
calculations  (including  parameters 
provided  by  valve  vendors),  to  consider 
various  uncertainties  within  the  MOV 
calculations,  to  ensure  the  structural 
capability  of  safety-related  MOVs  in 
performing  their  design-basis  functions, 
and  to  justify  the  use  of  a  contractor 
study  on  the  overthrust  capability  of 
certain  valve  actuators. 

NRC  Staff  Response 

As  discussed  in  response  to  Questions 
19  and  20  in  Supplement  1  to  GL  89- 
10,  MOV  tests  and  problems  have 
revealed  that  valve  vendors 
underestimated  the  thrust  and  torque 
required  to  operate  many  valves  under 
d)mamic  conditions.  As  indicated  in  IN 
92-17,  the  staff  has  found  during 
inspections  of  GL  89-10  programs  that 
some  licensees  had  not  justified  their 
assumptions  used  in  validating  the  size 
and  settings  of  the  MOVs  within  the 
scope  of  GL  89-10.  The  staff  expects 
licensees  to  validate  their  assumptions 
for  thrust  and  torque  requirements  to 
open  and  close  their  valves  based  on  the 
best  available  MOV  test  data. 

As  further  information,  the  staff 
considers  the  best  available  MOV  test 
data  (in  order  of  reliability  )  to  be  valve- 
specific  data,  plant-specific  data,  EPRI 
test  data,  and  industry  test  data.  Where 
it  is  not  practicable  to  test  an  MOV 
under  sufficient  dynamic  conditions  to 
demonstrate  design-basis  capability, 
licensees  may  use  engineering  or 
statistical  methods  to  determine 
appropriate  assumptions  for  such 
parameters  as  valve  and  stem  friction, 
and  load  sensitive  behavior  from  other 
MOVs,  where  justified. 

As  required  by  Appendix  B,  "Quality 
Assurance  Criteria  for  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants,"  of 
part  50  to  title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  the  staff  expects 
licensees  to  include  appropriate  margin 
to  account  for  uncertainties  in  their 
design  assimiptions.  As  discussed  in  IN 
92-17,  staff  inspections  found  that  some 
licensees  had  not  addressed 
uncertainties  such  as  actuator 
repeatability  and  diagnostic  equipment 
inaccuracy.  The  staff  also  expects 
licensees  to  include  sufficient  margin  to 
provide  assurance  that  the  MOV  will 
remain  capable  of  performing  its  design- 
basis  function  until  the  next  test. 

Under  Background  in  GL  89-10,  the 
staff  stated  that  licensees  should  be 
aware  that  increasing  MOV  thrust  by 
increasing  torque  switch  settings  may 
subject  the  valve  components  to 
increased  forces.  In  IN  92-«3  (December 
17, 1992),  "Thrust  Limits  for  Limitorque 
Actuators  and  Potential  Overstressing  of 
Motor-Operated  Valves,"  the  staff 


alerted  licensees  to  possible 
overstressing  of  MOVs  during  operation 
and  testing.  As  further  explanation,  the 
staff  expects  licensees  to  provide 
adequate  justification  to  ensure  that  the 
structural  or  operating  capabiUty  of  the 
MOVs  within  the  scope  of  GL  89^10  is 
not  exceeded  when  performing  their 
design-basis  functions.  The  staff  will 
review  this  justification  during  GL  89- 
10  inspections. 

Several  licensees  contracted  Kalsi 
Engineering  to  evaluate  the  structural 
thrust  capability  of  Limitorque 
actuators.  Limitorque  had  endorsed  the 
Kalsi  study  to  justify  specific  thrust 
limits  above  the  published  structural 
ratings  of  the  actuators  but,  at  this  time, 
has  not  increased  the  structural  ratings 
of  its  actuators.  In  IN  92-83,  the  staff 
alerted  licensees  to  the  review  by  the 
NRC  staff  of  the  Kalsi  study.  As  is  the 
staffs  longstanding  practice,  licensees 
that  rely  on  contractor  studies  are 
responsible  for  justifying  their  use.  For 
example,  licensees  using  the  Kalsi 
overthrust  report  will  be  expected  to 
implement  the  provisions  of  that  report 
and  to  periodically  inspect  the  actuators 
to  identify  any  adverse  effects  from  the 
increased  thrust  above  the  structural 
ratings.  Licensees  that  rely  on  contractor 
studies  are  responsible  for  evaluating 
any  subsequent  MOV  problems  that 
might  be  attributable  to  the  contractor 
study  and  taking  corrective  action  to 
address  the  problem  for  all  MOVs 
whose  setup  is  based  on  the  contractor 
study.  The  staff  will  consider  whether 
any  such  failure  indicates  that  the 
licensee  may  not  have  met  the  NRC 
regulations  for  design  control. 

MOV  Testing 

The  NRC  staff  received  questions  in 
such  areas  as  the  testing  of  MOVs  where 
practicable,  the  testing  of  MOVs  under 
all  design-basis  conditions  (including 
degraded  voltage),  the  collection  of  test 
data  during  MOV  testing,  the 
measurement  of  thrust  and' torque 
during  MOV  testing,  the  acceptance 
criteria  for  evaluating  MOV  tests,  the 
extrapolation  of  test  data,  the  discovery 
of  new  information  that  might  reveal 
problems  with  design-basis  capability  of 
MOVs,  the  need  to  verify  design-basis 
capability' for  those  valve  types  for 
which  reliable  diagnostic  equipment 
might  not  be  available,  the 
determination  of  minimum  voltage  at 
the  motor  terminals,  the  application  of 
prototype  test  data  for  MOVs  installed 
in  nuclear  plants,  the  use  of  the  results 
of  the  EPRI  MOV  Performance 
Prediction  Program,  and  quality 
assurance  controls  for  the  proposed 
industry  MOV  test  data  base. 
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GL  89-10  and  its  supplements 
recommend  that  licensees  test  MOVs 
within  the  scope  of  the  genenc  letter 
under  design-basis  differential  pressure 
and  flow  conditions  where  practicable. 
For  MOVs  that  cannot  be  tested  under 
these  conditions.  Supplement  1  to  GL 
89-10  recommend  that  the  MOVs  be 
tested  under  maximum  achievable 
conditions  to  provide  the  best  available 
MOV  test  data.  Since  then,  licensee 
results  from  testing  similar  MOVs  have 
shown  that  specific  valve  testing 
provides  the  best  available  data. 
However,  a  licensee  might  justify  an 
alternative  approach,  such  as  grouping, 
where  the  Ucensee  has  sufficient 
information  to  demonstrate  the  validity 
of  its  approach.  For  example,  hcensee 
test  results  have  indicated  that  grouping 
globe  valves  may  be  justifiable. 
Information  on  grouping  is  provided  in 
the  body  of  Supplement  6  to  GL  89-10. 

In  response  to  Question  22  in 
Supplement  1  to  GL  89-10.  the  staff 
stated  that  Ucensees  should  consider  the 
safety  implications  of  performing 
design-buis  testing  of  MOVs  in  situ.  As 
further  explanation,  the  staff  does  not 
expect  licensees  to  test  MOVs  under  all 
design-basis  conditions  (such  as        ^ 
degraded  voltage).  Such  testing  might 
damage  the  MOV  or  jeopardize  the 
safety  of  the  plan  and  is  impractical  to 
perform.  The  staff  expects  licensees  to 
demonstrate  the  degraded  voltage 
capability  of  MOVs  by  a  justifiable 
analytical  method. 

In  response  to  Question  30  in 
Supplement  1  to  GL  89-10,  the  staff 
stated  that  measured  parameters  from 
MOV  tests  should  be  capable  of 
providing  information  to  assist  the 
licensee  in  demonstrating  that  the  MOV 
will  operate  \mder  design-basis 
conditions.  As  further  explanation, 
licensees  need  only  collect  infcnnation 
that  is  required  to  evaluate  the  test  data. 
If  the  collection  of  that  information  can 
be  performed  -with  sufficient  accuracy 
without  installation  of  additional  test 
equipment,  the  staff  does  not  expect 
licensees  to  modify  plant  systems  to 
obtain  test  data. 

In  response  to  Question  31  in 
Supplement  1  to  GL  89-10,  the  staff 
stated  that  the  actuator  must  be  able  to 
deliver  the  required  amount  of  torque  or 
thrust.  In  response  to  Question  30  in 
Supplement  1  to  GL  89-10.  the  staff 
stated  that  if  only  one  parameter  (such 
as  thrust)  was  measured  rather  than  two 
or  more  parameters  (such  as  torque  and 
thrust),  the  licensee  may  need  to  ensure 
that  additional  margin  is  available  in  the 
demonstration  that  the  MOV  will 
operate  under  design-basis  conditions. 


As  further  explanation,  if  a  licensee 
measures  only  thrust  and  assumes  a 
stem  friction  coefficient  to  estimate  the 
torque  required  to  operate  the  valve,  the 
staff  expects  the  licensee  to  validate  its 
assumption  for  stem  friction  coefficient. 
Licensee  testing  had  indicated  that  stem 
friction  coefficients  are  valve  specific 
and  may  range  from  less  than  0.1  to 
greater  than  0.2.  Although  laboratory 
testing  might  show  a  low  stem  friction 
coefficient,  licensees  have  not 
demonstrated  that  a  specific  assumption 
for  stem  friction  coefficient  can  be  made 
at  a  nuclear  plant  based  on  laboratory 
test  results. 

NRC  regulations  in  appendix  B  to  10 
CFR  part  50  require  that  tests  of  safety- 
related  MOVs  be  evaluated.  In  IN  92-17, 
the  staff  reported  that  weaknesses  had 
been  found  during  GL  89-10 
inspections  in  acceptance  criteria  at 
some  plants  for  MOV  testing  before 
returning  the  MOV  to  service.  Several 
licensees  (for  example.  Comanche  Peak) 
have  developed  detailed  acceptance 
criteria  that  the  staff  considers 
acceptable.  Further,  the  B\VR  Ownere' 
Group  is  developing  acceptance  criteria 
that  may  be  adequate  when  completed. 
Below,  the  staff  summarizes  criteria  for 
the  evaluation  of  test  data  that  have 
been  found  acceptable: 

1.  Static  Test  Acceptance 

•  Available  thrust  and  torque  is 
within  the  window  defined  by  the 
license  dengn-basis  calculations  and 
margins. 

•  Diagnostic  traces  do  not  indicate 
significant  abnormalities  or  anomalies. 

•  Valve  stroke  times  conform  with 
requirements  of  Section  XI  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code  and  the 
applicable  technical  specifications. 

2.  Differential  Pressure  Test  Acceptance 

•  The  valve  fully  opens  with 
appropriate  open  torque  switch  bypass 
indication  and  fully  closes  with 
diagnostic  indication  of  hard  seat 
contact  and  control  room  indication. 

•  The  control  switch  settings 
provides  adequate  thrust  margin  to 
overcome  design-basis  requirements, 
including  consideration  of  diagnostic 
equipment  inaccuracy,  control  switch 
repeatability,  load  sensitive  behavior, 
and  margin  for  degradation  until  the 
next  test. 

•  The  motor  output  capability  at 
degraded  voltage  is  in  excess  of  the 
control  switch  setting  including 
consideration  of  diagnostic  equipment 
inaccuracy,  control  switch  repeatability, 
load  sensitive  behavior,  and  margin  for 
degradation  until  the  next  test 


•  The  maximum  thrust  and  torque 
achieved  by  the  MOV  including 
diagnostic  equipment  inaccuracy  and 
control  switch  repeatability  do  not 
exceed  the  allowable  structural 
capability  limits  for  the  individual  parts 
of  the  MOV. 

•  The  diagnostic  traces  do  not 
indicate  any  significant  abnormalities  or 
anomalies. 

After  returning  the  MOV  to  service, 
the  licensee  performs  a  more  detailed 
followup  evaluation  of  test  data  for  such 
items  as  the  following: 

•  In  the  event  of  greater-than- 
predicted  thrust  or  torque  requirements, 
evaluate  other  applicable  MOVs  (such 
as  parallel  train  valves)  before  plant 
startup.  If  plant  is  operating,  evaluate 
promptly  in  accordance  with  GL  91-18 
(November  7, 1991),  "Information  to 
Licensees  Regarding  Two  NRC 
Inspection  Manual  Sections  on 
Resolution  of  E)egraded  and 
Nonconforming  Conditions  and  on 
Operability." 

•  Perform  a  detailed  evaluation  of  the 

diagnostic  trace  for  such  items  as  bent 
stem,  spring  pack  gap,  and  stem/stem 
nut  interface  problems.  For  example, 
training  for  the  VOTES  diagnostic 
equipment  for  MOVs  recommends 
comparing  in-rush  motor  current  to 
nmning  current  for  magnesium  rotor 
degradation. 

•  Incorporate  valve  factors  and  stem 
friction  coefficients  into  MOV  sizing 
and  switch  setting  methodology  to 
ensure  thrust  windows  are  correct. 

In  response  to  Question  25  in 
Supplement  1  to  GL  89-10.  the  staff 
stated  that  Ucensees  may  extrapolate  the 
results  of  MOV  tests  to  design-basis 
conditions  where  justified.  As  further 
explanation,  the  staff  does  not  have  a 
specific  percentage  of  design-basis 
differential  pressure  where  the  test 
results  can  be  reliably  extrapolated  to 
design-basis  conditions.  Licensees  may 
justify  their  own  method  of 
extrapolation  and  the  extent  of  that 
extrapolation.  The  staff  describes  one 
extrapolation  method  developed  by  the 
Idaho  National  Engineering  Laboratory 
(INEL)  in  NUREG/CR-5720  (June  1992). 
"Motor-Operated  Valve  Research 
Update."  Licensees  may  use  that 
method  if  justified  for  their  MOVs.  The 
staff  does  not  have  any  current  plans  to 
mandate  the  use  of  the  extrapolation 
method  outlined  in  NUREG/CR-5720. 

At  the  February  25  workshop,  a 
participant  asked  a  question  on  whether 
unwedging  forces  need  to  be 
extrapolated.  The  staff  believes  that  only 
thrust  and  torque  required  to  overcome 
dynamic  fluid  forces  need  to  be 
extrapolated  from  test  conditions  to 
design-basis  conditions.  A  licensee 
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might  justify  that  unwedgins  forces  do 
not  need  to  be  extrapolated  m)m  test 
conditions  to  design-basis  conditions. 

As  required  through  Criterion  XVI, 
Corrective  Action,  of  Appendix  B  to  10 
CFR  part  50,  it  is  the  responsibility  of 
licensees  to  ensure  that  adverse 
information  from  MOV  testing  does  not 
reveal  a  problem  with  other  MOVs  in 
the  plant.  In  IN  92-17,  the  staff  reported 
that  GL  89-10  inspections  had  found 
that  some  licensees  did  not  appear  to  be 
aware  of  their  obligations  in  this  area. 
Although  test  information  might  not  be 
sufficient  to  justify  the  capability  of  a 
similar  MOV,  adverse  test  information 
can  reveal  a  potential  operability 
problem  with  other  MOVs  that  a 
licensee  must  address.  The 
requirements  in  Criterion  XVI  of 
Appendix  B  also  apply  to  new 
information  that  might  reveal  a  problem 
with  the  design-basis  capability  of 
MOVs,  such  as  increased  MOV 
diagnostic  equipment  inaccuracy. 

In  response  to  Question  30  in 
Supplement  1  to  GL  89-10,  the  staff 
stated  that  it  did  not  plan  to  insist  that 
licensees  use  diagnostic  equipment  in 
implementing  GL  89-10,  but  believed 
that  such  equipment  would  be  almost 
essential  for  adequate  implementation 
of  the  generic  letter.  As  further 
explanation,  licensees  are  responsible 
for  demonstrating  the  design-basis 
capability  of  MOVs  even  where 
uncertainties  exist  in  available 
diagnostic  equipment.  However,  the 
staff  will  consider  this  factor  in 
reviewing  justifications  for  Schedule 
extensions  for  completing  testing  under 
GL  89-10.  In  response  to  Question  36  in 
Supplement  1  to  GL  89-10,  the  staff 
briefly  described  its  position  on  the 
consideration  of  degraded  voltage  in 
evaluating  MOV  capability  under  GL 
39-10.  In  IN  92-17,  the  staff  reported 
that  many  licensees  are  updating  their 
degraded  voltage  studies.  Below,  the 
staff  provides  a  more  detailed 
explanation  of  an  acceptable  approach 
to  considering  degraded  voltage  with 
respect  to  MOV  capability. 

For  480- Vac  motors,  the  licensee 
determines  minimum  voltage  at  the 
motor  terminals  considering  cable  size 
and  length,  temperature,  and  thermal 
overload  resistance.  The  licensee 
considers  the  worst-case  postulated 
motor  control  center  (MCC)  voltage 
based  either  on  the  lower  of  the  voltage 
supplied  from  the  diesel  generator  or 
the  offsite  supply.  Where  the  offsite 
supply  is  the  limiting  case,  as  is  typical, 
the  licensee  uses  the  degraded  grid  relay 
set  point  as  the  starting  point  for 
determining  the  minimum  voltage  at  the 
motor  terminals  for  ac  motors.  The 
appropriate  set  point  to  be  used  is  for 


the  degraded  grid  relay  which  provides 
for  ^aparation  from  the  uffsite  supply, 
and  connection  to  the  emergency  diesel 
generator  with  or  without  a  specific 
time  delay  or  concurrent  accident 
signal. 

In  addition  to  the  degraded  grid 
voltage  relays,  some  plants  use  an 
additional  alarm  relay  (set  higher  than 
the  degraded  grid  voltage  relays)  to  alert 
the  operator  to  a  sustained  degraded 
grid  condition.  The  licensee  would  not 
use  the  alarm  relay  setting  to  calculate 
the  voltage  required  at  the  MOVs. 
Likewise,  the  staff  does  not  consider 
taking  credit  for  administrative 
procedures  and  operator  response  (to 
separate  from  the  offsite  supply)  to  be 
acceptable  unless  these  actions  have 
been  accepted  generically  for  all  safety 
equipment. 

r  or  dc  motors,  the  licensee  uses  the 
worst-case  battery  voltage  profile 
(including  aging  and  temperature 
factors).  The  licensee  properly  accounts 
for  voltage  drops  from  the  battery  to  the 
MCC.  After  determining  the  minimum 
voltage  at  the  motor,  the  degraded 
voltage  factor  is  calculated.  The 
degraded  voltage  factor  is  then 
multiplied  by  the  rated  motor  output 
torque  and  compared  to  the  torque 
required. 

In  Technical  Update  92-02. 
Limitorque  states  that,  between  90  and 
99  percent  of  rated  voltage,  the  degraded 
voltage  factor  is  equal  to  one  and  that 
the  application  factor  makes  allowances 
for  motor  torque  loss  up  to  90  percent 
voltage.  In  Technical  Update  92-02, 
Limitorque  also  states  that  the  degraded 
voltage  factor  is  appUed  if  motor 
terminal  input  voltage  is  less  than  90 
percent  of  the  motor  rated  voltage  at  any 
time  during  the  valve  stroke.  For  ac- 
powered  MOVs,  the  degraded  voltage 
factor  is  equal  to  the  square  of  the  ratio 
of  the  minimum  motor  terminal  voltage 
to  the  motor  rated  voltage.  For  dc- 
powered  MOVs,  the  degraded  voltage 
factor  is  equal  to  the  minimum  motor 
terminal  vohage  divided  by  the  motor 
rated  voltage.  However,  Limitorque  has 
only  approved  this  approximation  for 
motor  voltages  over  70  percent. 

The  following  is  a  summation  of  two 
acceptable  methods  for  calculating  the 
expected  ac-motor  terminal  voltage  at 
degraded  bus  voltage  conditions: 

Method  One:  A  motor  circuit  one-line 
diagram  is  constructed  consisting  of  the 
known  cable  and  overload  heater 
impedances.  The  motor  impedance  is 
calculated  by  the  following  formula: 


Z(m)  = 


V(r) 


SQRT(3)xI(lr) 

where:  Z(m)Einotor  impedance 


V(r)smotor  nominal  voltage 
I(lr)=rated  locked  rotor  current 

Then,  a  voltage  divider  calculation  is 
performed  with  the  result  being  the 
calculated  motor  terminal  voltage  under 
worst-case  bus  voltage  conditions. 

Method  Two:  A  motor  current  value, 
representative  of  worst -case  conditions, 
is  assumed.  Some  licensees  assume 
nominal  locked  rotor  current,  which 
should  be  the  most  conservative.  Other 
licensees  are  assuming  alternate  values 
such  as  current  at  torque  switch  trip, 
which  may  not  be  conservative  because 
the  current  at  torque  switch  trip  may 
depend  on  the  applied  voltage  and 
consequently  may  be  higher  under 
degraded  voltage  conditions. 
Additionally,  current  at  torque  switch 
trip  is  not  always  the  worst  case  because 
unseating  current  could  be  higher  in 
some  cases.  Also,  if  the  current  was 
derived  from  a  test  at  less  than  full 
differential  pressure,  the  current  at 
torque  switch  trip  also  might  be 
underestimated  as  a  result  of  differences 
in  inertial  forces.  Therefore,  the  licensee 
justifies  the  use  of  any  current  value  less 
than  that  of  nominal  locked-rotor 
current.  Motor  terminal  voltage  is  then 
calculated  by  multiplying  the  assumed 
motor  current  times  the  cable  and 
overload  impedances  and  subtracting 
this  value  from  the  worst-case  bus 
voltage.  The  licensee  uses  the  power 
factor  specified  in  a  table  provided  by 
Limitorque  for  locked-rotor  conditions. 

For  dc  motora,  an  acceptable 
approach  to  determine  the  worst-case 
motor  torque  is  more  straightforward. 
The  locked-rotor  resistance  of  the  motor 
is  calculated  from  actual  locked-rotor 
current  test  data.  Then,  appropriate 
values  are  assumed  for  cable,  overload 
heater,  and  starting  resistor  resistances. 
The  licensee  accounts  for  uncertainties 
in  the  generic  motor  curves.  An  example 
calculation  for  determining  dc  motor 
torque  is  shown  in  a  Limitorque 
Maintenance  Update  dated  August  17, 
1988. 

In  response  to  Question  26  in 
Supplement  1  to  GL  89-10,  the  staff* 
describes  the  demonstration  of  the 
applicability  of  prototype  test  data  to 
MOVs  installed  in  their  plants.  As 
indicated  in  Supplement  1,  the  staff 
believes  that  the  most  justifiable  method 
of  demonstrating  applicability  is  to  use 
performance-based  criteria  where  the 
MOV  in  question  is  tested  under  partial 
dynamic  conditions  and  its  performance 
is  related  to  the  performance  of  the 
prototype  MOV  under  similar 
conditions.  However,  each  licensee  may 
develop  its  own  method  of  justifying  the 
applicability  of  prototype  test  data. 

Since  the  staff  issued  Supplement  1  tu 
GL  69-10,  EPRI  has  established  an  MOV 
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Performance  Prediction  Program  that 
might  provide  important  information  to 
assist  licensees  in  demonstrating  the 
design-basis  capability  of  MOVs  that 
cannot  practicably  be  tested  under 
dynamic  conditions.  The  staff  expects 
licensees  to  proceed  with  their  GL  89- 
10  programs  and  not  to  wait  for  the 
completion  of  the  EPRI  program.  Where 
the  EPRI  program  does  not  provide 
sufHcient  information  regarding  an 
MOV,  the  staff  expects  each  licensee  to 
provide  justification  for  the  design-basis 
capability  of  the  MOV. 

In  response  to  Question  28  in 
Supplement  1  to  GL  89-10.  the  staff 
stated  that  the  capability  of  an  MOV 
under  design-basis  conditions  might  be 
demonstrated  by  means  of  a  data  base  of 
test  results  if  properly  justified.  The 
staff  also  indicated  that  the  MOV  Users 
Group  might  be  able  to  provide 
assistance  in  developing  such  a  data 
base.  Recently,  the  MOV  Users  Group 
indicated  that  it  is  planning  to  develop 
a  data  base  of  test  results.  The  staff 
expects  the  industry  MOV  test  data  base 
to  be  established  and  maintained  with 
appropriate  quality  assurance  controls. 
The  staff  may  audit  the  data  base  to 
provide  an  independent  assessment  of 
the  quality  of  the  data.  The  staff 
currently  does  not  plan  to  mandate  its 
use.  but  licensees  will  be  expected  to  be 
aware  of  its  contents  to  help  ensure  that 
a  potential  plant-specific  MOV  problem 
is  not  revealed  by  the  data  base. 

Periodic  Verification  and  Post- 
Maintenance  Testing 

The  NRC  staff  received  questions  on 
the  use  of  static  tests  to  satisfy  the 
recommendation  in  GL  89-10  to 
periodically  verify  the  design-basis 
capability  of  MOVs.  the  frequency  of 
periodic  verification  of  design-basis 
capability,  and  the  use  of  motor  current 
following  valve  packing  adjustments  or 
replacement. 

NRC  Staff  Response 

Recommendation  d  of  GL  89-10 
requests  licensees  to  periodically  verify 
that  MOVs  within  the  scope  of  GL  89- 
10  are  capable  of  performing  their 
design-basis  functions.  In  response  to 
Question  33  in  Supplement  1  to  GL  89- 
10,  the  staff  stated  that  the  hcensee 
should  develop  a  method  to  ensure  that, 
following  the  initial  demonstration  that 
the  MOV  would  operate  imder  design- 
basis  conditions,  the  MOV  switches 
remain  set  adequately.  As  indicated  in 
IN  92-17,  many  licensees  have  stated 
their  intent  to  rely  on  static  test  data  to 
address  the  GL  89-10  recommendation 
on  periodic  verification.  In 
recommendation  d  of  GL  89-10  and  in 
response  to  Question  35  in  Supplement 


1  to  GL  89-10,  the  staff  stated  that  the 
ASME  Code  Section  XI  stroke-time 
testing  required  by  10  CFR  Part  50 
would  not  satisfy  this  provision  of  GL 
89-10.  The  staff  discussed  the 
relationship  between  ASME  Section  XI 
and  GL  89-10  in  response  to  Question 
49  in  Supplement  1  to  GL  89-10. 

Based  on  the  results  of  GL  89-10 
inspections  to  date,  no  licensee  has  as 
yet  justified  the  use  of  static  test  data  for 
periodically  demonstrating  the  design- 
basis  capability  of  MOVs.  The  staff  will 
review  the  jurisdiction  provided  by 
licensees  during  inspections  when 
licensees  begin  implementing  their 
method  for  periodically  verifying  the 
design-basis  capability  of  MOVs. 

In  GL  89-10,  the  staff  recommend  that 
the  design-basis  capability  of  MOVs  be 
verified  approximately  every  5  years  but 
noted  that  an  alternative  schedule  might 
be  justified.  As  further  information,  a 
licensee  may  evaluate  the  safety 
significance  of  an  MOV  in  determining 
an  appropriate  frequency  for 
periodically  verifying  design-basis 
capability. 

in  response  to  Question  38  in 
Supplement  1  to  GL  89-10,  the  staff 
stated  that  the  Hcensee  should  justify 
that  the  MOV  switch  settings  remain 
correct,  or  have  been  adjusted 
adequately,  upon  completion  of  any 
activity  involving  the  MOV  that  might 
affect  its  ability  to  operate  under  design- 
basis  conditions. 

Since  then,  the  industry  has  found  the 
use  of  motor  current  to  not  always 
reliably  predict  changes  in  thrust 
delivered  in  operating  a  valve.  However, 
Commonwealth  Edison  Company  has 
developed  a  method  of  using  motor 
current  when  sufficient  margin  is 
available  following  valve  packing 
adjustments.  The  staff  will  be  meeting 
with  Commonwealth  Edison  to  review 
the  acceptability  of  its  methodology  for 
post-maintenance  testing. 

Trending 

The  NRC  staff  received  a  question  on 
the  staff's  expectations  regarding 
tracking  and  trending  of  MOV  problems 
in  response  of  GL  89-10. 

NRC  Staff  Response 

In  response  to  Question  39  in 
Supplement  1  to  GL  89-10,  the  staff 
referred  licensees  to  Attachment  A  to 
GL  89-10  for  MOV  problems  that  could 
be  trended.  The  staff  has  documented  in 
its  GL  89-10  inspection  reports 
instances  in  which  licensees  have 
developed  thorough  trending  programs. 

Schedule 

The  NRC  staff  received  questions  on 
the  need  to  complete  the  GL  89-10 


program  within  the  schedule 
recommended  in  the  generic  letter  and 
the  justification  necessary  to  extend  the 
schedule  commitment  date. 

NRC  Staff  Response 

Information  on  schedule  is  provided 
in  the  body  of  Supplement  76  to  GL  89- 
10. 

In  addition  to  testing  luider 
recommendation  c  of  GL  89-10,  the  staff 
discusses  the  long-term  aspects  of  the 
MOV  program  in  recommendations  d.  f, 
h  and  j  of  the  generic  letter. 

Pressure  Locking  and  Thermal  Binding 
of  Gate  Valves 

The  NRC  staff  received  questions  on 
the  need  to  consider  pressure  locking 
and  thermal  binding  of  gate  valves  as 
part  of  a  licehsee's  response  to  GL  89- 
10,  the  drilling  of  a  hold  in  the  valve 
disk  to  prevent  pressure  locking,  the 
schedule  for  evaluating  pressure  locking 
and  thermal  binding,  and  the  need  for 
detailed  measurements  of  external  heat 
loads  in  evaluating  the  potential  for 
pressure  locking  and  thermal  binding. 

NRC  Staff  Response 

The  NRC  Office  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD) 
has  completed  AEOD  Special  Study 
AEOD/S92-07  (December  1992), 
"Pressure  Locking  and  Thermal  Binding 
of  Gate  Valves."  The  staff  issued  the 
AEOD  report  in  NUREG-1275.  Volume 
9  (March  1993),  "Operating  Experience 
Feedback  Report — ^Pressure  Locking  and 
Thermal  Binding  of  Gate  Valves."  In  its 
report,  AEOD  concludes  that  Ucensees 
have  not  taken  sufficient  action  to 
provide  assurance  that  pressiuv  locking 
and  thermal  binding  will  not  prevent  a 
gate  valve  from  performing  its  safety 
function. 

The  NRC  regulations  require  that 
licensees  design  safety-related  systems 
to  provide  assurance  that  those  systems 
can  perform  their  safety  functions.  In  GL 
89-10,  the  staff  requested  licensees  to 
review  the  design  bases  of  their  safety- 
related  MOVs.  In  complying  with  the 
NRC  regulations,  licensees  are  expected 
to  have  evaluated  the  potential  for 
pressure  locking  and  thermal  binding  of 
gate  valves  and  taken  action  to  ensure 
that  these  phenomena  do  not  affect  the 
capability  of  MOVs  to  perform  their 
safety-related  functions.  If  a  licensee 
identifies  a  potential  for  pressure 
locking  and  thermal  binding  of  gate 
valves,  the  NRC  regulations  require  that 
the  licensee  take  action  to  resolve  that 
problem. 

Based  on  information  from  staff 
inspections  and  discussions,  the  staff 
considers  the  following  to  be  an 
acceptable  approach  to  addressing 


UMI 


Federal  Register  /  Vol.  58,  No.  139  /  Thursday,  July  22.  1993  /  Notices 


39251 


pressure  locking  and  thennal  binding  of 
gate  valves  within  the  scope  of  GL  89- 
10: 

1.  Document  an  evaluation  of  the  gate 
valves  within  the  scope  of  GL  89-10  as 
having  operational  configurations  with  a 
potential  for  pressure  loddng  or  thermal 
binding,  including  the  basis  for 
determining  whether  the  valves  (a)  are 
susceptible  to  pressure  locking  or 
thermal  binding  or  (b)  can  be  removed 
firom  further  consideration.  For 
example,  solid  wedge  disc  gate  valves 
might  not  be  susceptible  to  pressxire 
lodung.  Double  disc  gate  valves  are  not 
likely  to  be  susceptible  to  thermal 
binding. 

The  evaluation  woiild  include 
consideration  of  the  potential  for  an 
MOV  to  undergo  pressiue  locking  or 
thennal  binding  during  sxirveillanoe 
testing.  For  example,  the  inboard 
containment  isolation  MOV  in  the 
reactor  core  isolation  cooling  (RCIC) 
system  steam  line  at  a  plant  recently 
failed  in  the  closed  position  following 
closure  for  routine  surveillance  testing. 
The  cause  was  believed  to  be  pressure 
locking. 

The  evaluation  also  would  Include 
review  of  generic  studies  for  site- 
specific  applicability,  such  as  in  the 
areas  of  thermal  effects  and  design-basis 
depressurization. 

Examples  of  unacceptable  reasons  for 
eliminating  valves  from  consideration  of 
pressure  locking  or  thermal  binding  are 
(1)  leakage  rate,  (2)' engineering 
judgment  without  justification,  and  (3) 
lack  of  event  occurrence  at  the  specific 
plant. 

The  AEOD  study  indicated  that 
safety-related  gate  valves  involved  in 
pressure  locking  events  were: 

•  Low  pressure  coolant  injection  (LPQ) 
and  low  pressure  core  spray  (LPCS) 
system  injection  valves 

•  Core  sprav  (CS)  valves 

•  Residual  neat  removal  (RHR) 
shutdown  cooling  (SDC)  isolation 
valves 

•  RHR  hot  leg  crossover  isolation  valves 

•  RHR  containment  sump  and 
suppression  pool  suction  valves 

•  High  pressure  coolant  injection 
(HPQ)  steam  admission  valves 

•  RHR  heat  exchanger  outlet  valves 

•  Emergency  feedwater  isolation  valves 
The  AEOD  study  indicated  that  safety- 
related  gate  valves  involved  in 
thermal  binding  events  were 

•  Reactor  depressurization  system 
isolation  valves 

•  RHR  inboard  suction  isolation  valves 

•  HPQ  steam  admission  valves 

•  Power-operated  relief  valve  (PORV) 
block  valves 

•  Reactor  coolant  system  letdown 
isolation  valves 


•  RHR  suppression  pool  suction  valves 

•  Containment  isolation  valves  (sample 
line,  letdown  heat  exchanger  inlet 
header) 

•  Condensate  discharge  valves 

•  Reactor  feedwater  pump  discharge 
valves 

A  recent  event  at  a  plant  involving 
possible  pressure  locking  of  a  RQC 
valve  indicates  that  MOVs  in  steam 
lines  also  are  susceptible  to  pressure 
locking. 

2,  Document  an  analysis  of  the  safety- 
related  gate  valves  (identified  in  1 
above)  with  the  potential  for  either 
pressure  locking  or  thermal  binding  to 
ensure  all  such  valves  can  be  opened  to 
perform  their  safety  function  under  all 
modes  of  plant  operation.  Credit  for 
bonnet  pressure  decay  within  the  valve 
response  time  might  not  be  acceptable 
unless  operation  of  the  actuator  motor  at 
locked-rotor  conditions  would  not 
degrade  motor  torque  capability. 

Specific  acceptable  modifications  and 
actions  to  prevent  pressure  lacking  or 
thermal  binding  are  listed  on  page  7  of 
NUREG/CR-1275. 

The  NRC  regulations  require  an 
analysis  under  10  CFR  50.59  for  any 
valve  modifications  and  the 
establishment. of  adequate  post- 
modification  and  inservice  testing  of 
ai\y  valves  installed  as  part  of  the 
modification.  For  example,  the  licensee 
would  evaluate  the  effects  of  drilling  the 
hole  in  the  disk  if  used  to  resolve  a 
pressure  locking  concern.  One 
consideration  in  this  evaluation  is  the 
fact  that  the  MOV  will  be  leaktight  in 
only  one  direction. 

As  required  through  appendix  B  to  10 
CFR  part  50,  the  licensee  would 
establish  training  for  plant  personnel  to 
perform  any  necessary  actions  and 
incorporate  specific  procedural 
precautions/revisions  into  the  existing 
plant  operating  procedures.  For 
example,  plant  personnel  might 
periodically  stroke  certain  valves  to 
reduce  the  potential  for  thermal 
binding. 

If  an  MO  V  is  found  to  be  susceptible 
to  pressure  locking  or  thermal  binding 
and  the  licensee  relies  on  the  capability 
of  the  MOV  to  overcome  pressure 
locking  or  thermal  binding,  the  staff  will 
review  the  licensee  justification  during 
inspections  in  consideration  of  the 
uncertainties  siurounding  the 
prediction  of  the  required  thrust  to 
overcome  these  phenomena.  If  the  staff 
finds  that  a  licensee  has  not  adequately 
addressed  the  potential  for  pressure 
locking  and  thermal  binding  of  gate 
valves,  enforcement  actions  and 
schedules  for  response  will  depend  on 
the  safety  significance  of  the  issue  at  the 
plant. 


With  respect  to  a  particular  question 
on  the  consideration  of  external  heat 
loads,  licensees  may  evaluate  the  effects 
of  these  loads  in  a  bounding  manner  to 
minimize  the  need  for  detailed 
measurements  and  analyses  in  the  plant. 

From  the  evaluation  of  licensee 
activities  during  GL  89-10  inspections, 
the  staff  will  determine  whether 
regulatory  action  is  necessary  with 
respect  to  other  types  of  power-operated 
valves  (such  as  air-operated  valves)  in 
regard  to  the  potential  for  pressure 
locking  and  thermal  binding. 

Miscellaneous 

The  NRC  staff  received  miscellaneous 
new  questions  on  plans  for  a  generic 
letter  on  air-operated  valves  (AOVs),  the 
need  for  on-line  continuous  monitoring 
of  MOVs,  the  plans  for  a  proposed  NRC 
staff  meeting  with  MOV  experts  from 
other  countries,  the  role  of  vendors  in 
resolving  the  MOV  issue,  and  the  status 
of  NRC  staff  comments  on  the  EPRI 
MOV  Performance  Prediction  Program. 

NRC  Staff  Response 

The  staff  has  been  considering  the 
issue  of  performance  of  AOVs  and 
currently  does  not  believe  that  a  generic 
letter  is  necessary. 

Use  of  on-line  continuous  monitoring 
would  be  a  licensee  decision. 

The  staff  has  requested  the 
International  Atomic  Energy  Agency 
(IAEA)  to  set  up  a  meeting  under  the 
aging  program  to  discuss  problems  with 
the  performance  of  MOVs  in  other 
countries  and  the  resolution  of  those 
problems. 

The  staff  encourages  licensees  to  work 
closely  with  the  vendors  to  resolve 
MOV  performance  concerns. 

The  staff  sent  a  letter  in  December 
1992  to  EPRI  discussing  issues  regarding 
the  EPRI  MOV  program. 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcos, 

Chief,  Generic  Communications  Branch, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  93-1 7468  Filed  7-21-93;  8:45  am] 
MLUNO  COM  78M-01-M 


Advisory  Committee  on  Reector 
Safeguards  (ACRS)  snd  Advisory 
Committee  on  Nuclear  Waete  (ACNW); 
Proposed  IMeetlngs 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
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preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  June  23, 1993  (58  FR  34067). 
Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  AC^S  and 
ACNVV  full  Committee  meetings 
designated  by  an  asterisk  (*]  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcomniittee  and  ACNW  Working 
Croup  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS,  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  August  1993  ACRS  and  ACNW 
fiill  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between'7;30  a.m.  and 
4:15  p.m.,  (EDT).  j 

ACRS  Subcommittee  Meetings 

Auxiliary  and  Secondary  Systems, 
July  27  (8:30  a.m.  until  close  of 
business)  and  28.  1993  (8:30  a.m.-10:30 
a.m.).  Bethesda,  MD.  The  Subcommittee 
will  review  the  La  Salle  Fire  PRA  and 
the  proposed  resolution  of  Generic  Issue 
57,  "Effects  of  Fire  Protection  System 
Actuation  on  Safety-Related 
Equipment." 

Aavanced  Boiling  Water  Reactors, 
July  28, 1993,  Bethesda,  MD  (11  a.m.). 
The  Subcommittee  will  discuss  fire 
PRA,  fire  hazards  analysis,  and  fire 
barrier  design  associated  with  the 
Advanced  Boiling  Water  Reactor  design. 

Improved  Light  Water  Reactors, 
August  4. 1993,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  NRC 
staffs  response  to  ACRS  comments  and 
recommendations  related  to  certain 
policy,  technical,  and  licensing  issues 
pertaining  to  evolutionary  and  advanced 
light-water  reactor  designs.  Also,  the 
Subcommittee  will  discuss  the  staff 
positions  on  certain  remaining  policy 
issues  for  passive  plant  designs. 

Planning  and  Procedures,  August  4. 
1993,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  disctiss 


proposed  ACRS  activities  and  related 
matters.  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)  (2) 
and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Materials  and  Metallurgy,  August  16, 
1993.  Bethesda.  MD  (12  noon).  The 
Subcommittee  will  review  proposed 
rulemaking  on  fracture  toughness 
requirements  for  reactor  pressure 
vessels — revisions  to  10  CFR  50.61. 
Fracture  Toughness  Requirements  for 
Protection  Against  Pressurized  Thermal 
Shock  Events.  Appendix  G.  Fracture 
Toughness  Requirements.  Appendix  H. 
Reactor  Vessel  Material  Surveillance 
Program  Requirements,  and  a  new  rule 
on  reactor  vessel  thermal  annealing  (10 
CFR  50.66). 

Mechanical  Components,  August  17, 
1993,  Bethesda.  MD.  The  Subcommittee 
will  discuss  the  status  of  the  ongoing 
NRC  and  industry  activities  associated 
with  motor-operated  valves,  check 
valves,  butterfly  valves,  and  other 
related  matters. 

Advanced  Boiling  Water  Reactors, 
September  8. 1993.  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
resolution  of  the  remaining  open  issues 
in  the  ABWR  Standard  Safety  Analysis 
Report  and  the  resolution  of  USIs  and 
GSIs.  Also,  it  will  discuss  the  NRC 
staffs  schedule  for  submittal  of  the 
Final  Safety  Evaluation  Report. 

Planning  and  Procedures.  September 
8, 1993.  Bethesda,  MD  (2  p.m.-4:30 
p.m.).  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)(2) 
and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Computers  in  Nuclear  Power  Plant 
Operations,  September  15, 1993. 
Bethesda.  MI>-POSTPONED. 

Thermal  Hydraulic  Phenomena, 
September  21, 1993  (tentative),  Oregon 
State  University  (OSU),  Corvallis,  OR. 
The  Subcommittee  will  continue  its 
review  of  the  Westinghouse  and  NRC 
integral  systems  and  separate  effects  test 
programs  supporting  the  AP600  design 
certification  effort.  The  meeting 
discussion  will  focus  on  the  OSU 
integral  systems  test  facility  program. 

Severe  Accidents,  September  22-24. 
1993,  Los  Angeles,  CA  or  Portland.  OR. 
The  Subcommittee  will  continue  its 
review  of  the  severe  accident  issues 


associated  with  the  GE  ABWR  design 
certification  review. 

Planning  and  Procedures,  October  6, 
1993,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
mattere.  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)  (2) 
and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
internal  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena, 
October  20-21,  1993  (tentative), 
Bethesda,  MD.  The  Subcommittee  will 
review  selected  aspects  of  the  NRC- 
RES-sponsored  ROSA-V  confirmatory 
test  program  being  conducted  in  support 
of  the  Westinghouse  AP600  passive 
plant  design  certification  effort.  Specific 
review  topics  will  include:  facility 
design  modifications  and  additions,  the 
test  matrix,  and  instrumentation  and 
controls.  Also  the  Subcommittee  will 
continue  its  review  of  the  NRC  RELAP5/ 
MOD  3  code. 

Advanced  Boiling  Water  Reactors, 
October  26-27, 1993,  Bethesda,  MD. 
The  Subcommittee  will  begin  its  review 
of  the  NRC  staffs  Final  Safety 
Evaluation  Report  for  the  GE  ABWR 
design. 

Aavanced  Boiling  Water  Reactors, 
November  16-17, 1993,  Bethesda,  MD. 
The  Subcommittee  will  continue  its 
review  of  the  NRC  staff's  Final  Safety 
Evaluation  Report  for  the  GE  ABWR 
design. 

Advanced  Boiling  Water  Reactors, 
January  25-26, 1994,  Bethesda,  MD.  The 
Subcommittee  will  review  any  residual 
issues  associated  with  the  ABWR  design 
and  prepare  a  proposed  ACRS  report  on 
the  ABWR  issues  for  consideration  by 
the  full  Committee. 

ACRS  Full  Committee  Meetings 

400th  ACRS  Meeting.  August  5-7, 
1993,  Bethesda,  MD.  During  this 
meeting,  the  Committee  plans  to 
consider  the  following: 

A.  Remaining  Policy  Issues  for  Passiv 
Plant  Designs — Review  and  comment  on 
the  draft  Commission  paper  on  the 
remaining  policy  issues  related  to  the 
passive  plant  designs.  Representatives 
of  the  NRC  staff  will  participate. 

B.  Proposed  Resolution  oj  Generic 
Safety  Issue  57,  "Effects  of  Fire 
Protection  System  Actuation  on  Safety- 
Related  Equipment."  and  Lessons 
Learned  from  the  La  Salle  Fire  PRA — 
Review  and  comment  on  the  proposed 
resolution  of  Generic  Safisty  Issue  57, 
and  the  Lessons  Learned  firom  the  La 
Salle  Fire  PRA.  Representatives  of  the 
NRC  staff  will  participate. 
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Representatives  of  the  industry  will 
participate,  as  appropriate. 

C.  Proposed  Resolution  of  Generic 
Issue  143.  "Availability  of  Chilled  Water 
Systems  and  Boom  Cooling" — Review 
and  comment  on  the  NRC  stafTs 
proposed  resolution  of  Generic  Issue 
143.  Representatives  of  the  NRC  staff 
will  participate. 

D.  Advanced  Light  Water  Reactor 
Policy  Issue  en  Emergency  Planning— 
Review  and  comment  on  a  draft 
Commission  paper  relalod  to  emergency 
planning  for  Advanced  Light  Water 
Reactors.  Representatives  of  the  NRC 
staff  will  participate. 

E.  Meeting  with  Chairman  Selin — 
Hold  discussions  with  NRC  Chairman 
Selin  on  items  of  mutual  interest. 

F.  Resolution  ofACRS  Comments  and 
Recommendations — Discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

G.  Prioritization  of  Generic  Issues— 
Discuss  proposed  assignments  for 
reviewing  the  priority  rankings 
proposed  by  the  NRC  staff  for  a  group 
of  generic  issues. 

*H.  ACRS  Subcommittee  Activities — 
Hear  reports  and  hold  discussions 
regarding  the  status  of  ACRS 
subcommittee  activities,  including 
reports  from  the  Subcommittees  on 
Thermal  Hydraulic  Phenomena  and 
Advanced  Boiling  Water  Reactors. 
Portions  of  this  session  may  be  closed 
to  discuss  information  deemed 
proprietary  by  the  Westinghouse 
Electric  Corporation  per  5  U.S.C. 
552b(c)(4). 

*I.  Planning  and  Procedures 
Subcommittee  Report— Hear  a  report  of 
the  Planning  and  Procedures 
Subcommittee  involving  matters  related 
to  the  status  of  appointment  of  new 
members  and  organizational  and 
personnel  matters  relating  to  ACRS  staff 
members.  A  portion  of  this  session  may 
be  closed  to  public  attendance  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

J.  Future  ACRS  Artiv/fyes— Discuss 
topics  proposed  for  consideration  by  the 
fall  Committee  during  future  meetings. 

K.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 


401  sf  ACRS  Meeting,  September  9-11. 
1993.  Belhesda,  MD.  Agenda  to  be 
announced. 

402nd  ACRS  Meeting.  October  7-9, 
1993,  Bethesda.  MD.  Agenda  to  be 
announced. 

403rd  ACRS  Meeting.  November  4-6. 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

404th  ACRS  Meeting.  December  9-1 1 , 
1993,  Bethesda.  MD.  Agenda  to  be 
announced. 

ACNW  Full  Conunittee  and  Working 
Group  Meetings 

56th  ACNW  Meeting,  August  25-26, 
1993.  Holiday  Inn.  Bethesda.  MD. 
During  this  meeting,  the  Committee 
plans  to  consider  the  fallowing: 

*A.  The  Committee  will  meet  in 
executive  session  to  discuss  a  strategy 
for  implementing  recent  direction  from 
the  Commission  on  the  ACNW  charter 
and  renewal  of  appointment  for 
members.  Methods  for  ACNW 
operation,  candidates  for  appointment 
to  the  Committee,  and  topical  areas  for 
ACNW  review  will  form  the  central 
focus  of  this  meeting. 

*B.  Committee  Activities — Discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizational  and  personnel  matters. 

C.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

This  meeting  will  be  closed  to  the 
extent  it  discusses  organizational  and 
personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  advisory  committee  and 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(2) 
and  (6). 

57th  ACNW  Meeting.  September  29- 
30.  1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

ACNW  Working  Group  on 
Characterization  of  the  Unsaturated  ' 
Zone  Flow  and  Transport  Properties 
Fracture  vs.  Matrix  Flow.  October  26, 
1993.  Las  Vegas,  NV.  The  Working 
Group  will  examine  the  relationships 
between  precipitation,  recharge,  and 
flux  through  the  unsaturated  zone  at  the 
proposed  Yucca  Mountain  site,  and  the 
adequacy  of  ongoing  field  studies  to 
ascertain  these  relationships.  Emphasis 
will  be  placed  on  the  modeling  of  flow 
in  the  unsaturated  zone,  alternative 
conceptual  models  of  fracture  versus 
matrix  flow,  and  conditions  under 
which  fracture  flow  can  be  shown  to 
predominate.  The  Working  Group  will 


also  focus  on  the  recharge  term  in 
hydrogeologic  models,  alternative 
conceptual  nsodels  for  how  and  where 
regional  recharge  occurs,  and  the  effect 
of  assumptions  about  recharge  on  model 
results. 

58th  ACNW  Meeting.  October  27-28. 
1993,  Las  Vagas,  NV.  Agenda  to  be 
announced. 

59th  ACNW  Meeting.  November  22- 
23, 1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

60th  ACNIV  Meeting.  December  15- 
16, 1993,  Belhesda,  MD.  Agenda  to  be 
announced . 

Dated:  July  16, 1993. 
John  C  Hoyle, 

Advisory  Committee  Mnpogement  Officer. 
(PR  Doc.  93-17341  Filed  7-21-93;  8:45  am| 
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[Docket  No.  50-318] 

Baltimore  Gaa  &  Elactrtc  Co.; 
Conaideratiofl  of  laauance  of 
Amendment  to  Facility  Operating 
Licenaa,  Propoaed  No  Significant 
Hazarda  Conalderatlon  Datarmlnation, 
and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  i.ssuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
69.  issued  to  Baltimore  Gas  4  Electric 
Company  (the  licensee),  for  operation  of 
the  Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  No.  2  located  in  Calvert  County, 
Maryland. 

The  proposed  amendment  would 
revise  Technical  Specifications  (TS)  3/ 

4.2,  "Power  Distribution  Limits,"  and  3/ 

4.3,  "Instrumentation,"  to  relax  the 
requirements  for  the  number  and 
distribution  of  operable  incore 
detectors.  The  incore  detectors  are 
required  to  verify  that  the  core  power 
distribution  is  consistent  with  the  safety 
assumptions  used  in  the  safety  analyses 
and  to  protect  the  current  power 
distribution  TS  limits.  The  proposed 
changes  would  also  apply  penalties  to 
the  values  measured  by  the  incore 
detectors  prior  to  their  comparison  with 
TS  limits  to  assure  that  the  TS  limits 
monitored  by  the  incore  detectors  will 
contipue  to  be  valid. 

Specifically,  footnotes  will  be  added 
to  the  following  TS  and  will  be 
applicable  for  only  the  remainder  of  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
1,  Operating  Cycle  11.  as  follows: 

TS  3.2.2.1,  Total  Planar  Radial 
Peaking  Factor,  Limiting  Condition  for 
Operation  (LCO),  3.2.3,  Total  Integrated 
Radial  Peaking  Factor  LCO;  and 
4.2.1.4.b.l,  Surveillance  Requirements 
for  Incore  Detector  Monitoring  System 
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will  ha%'e  footnotes  indicatiiig  that  whan 
the  percentage  of  operable  inome 
detector  locations  (strings)  bll  below 
75%,  the  measxirement-calculational 
xmcertainty  fector  will  be  incieaaed  by 
1%  prior  to  being  compared  to  the  TS 
limits.  I 

TS  4.2.1.4.8,  Surveillance    ' 
Requirements  for  Incore  Detector 
Monitoring  System:  4.2.2. 1.2.b.  Total 
Planar  Radial  Peaking  Factor;  and 
4.2.3.2.b.  Total  Integrated  Radial 
Peaking  Factor,  will  have  footnotes 
indicating  that  when  the  percentage  of 
operable  incore  detector  locations 
(strings)  falls  below  75%  the  foil  core 
power  distribution  mapping  frequency 
will  be  increased  to  at  least  once  per  15 
days  of  accumulated  operaticm  while  in 
Operating  Mode  1.  i 

TS  3.3.3.2.8.  Monitoring      1 
Instrumentation  LCO,  for  monitoring 
Azimuthal  Power  Tilt  will  hare  a 
footnote  which  supersedes  the  current 
requirement.  The  current  requirement 
for  two  quadrant  symmetric  incore 
detector  segment  groups  at  each  axial 
location  is  changed  to  a  total  of  ei^t 
quadrant  symmetric  incore  detector 
segment  groups.  The  current 
requirement  for  at  least  two  atimuthal 
power  lik  values  at  each  detectm- 
segment  axial  elevation  is  changed  to  at 
least  one  azimuthal  power  tilt  value  at 
each  detector  segment  axial  elevation 
and  at  least  two  azimuthal  power  tilt 
values  at  three  detector  segment  axial 
elevations. 

TS  3. 3. 2.b.l.  Monitoring     ' 
Instrumentation  LXX),  for  recalibration 
of  the  Excore  Neutron  Monitoring  Fhix 
Detector  System;  and  3.3.3.2.C1, 
Monitoring  Instrumentation,  for 
monit(Hing  the  Unrodded  Planar  Radial 
Peaking  Factor,  the  Unrodded  Integrated 
Radial  Peaking  Factor,  or  the  linear  beet 
rate  will  have  footnotes  which  will 
change  the  minimum  nun>b«r  of 
operable  detector  segments  and  ttiing» 
from  75%  to  60%. 

Before  issuance  of  the  propoeed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1934,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  a»isideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fadUty  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  tha  probability  or 
consequences  of  an  acodeot  prawionaly 
evaluated;  or  (2)  create  tha  pooiibility  af 
a  saw  or  diSarent  kind  of  aoddfaat  from 
any  accident  previously  evaluated;  or 


(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
50i)l(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  ftignifirant 
hazards  consideration,  which  is 
presented  below: 

The  prapoead  change  has  bean  evaluated 
against  the  standards  in  10  CFR  50.92  and 
bias  been  datenained  to  not  involve  a 
significant  hazards  consideraftion.  in  that 
operation  of  the  fecility  in  accordance  with 
the  piroposed  amendments: 

1.  Would  not  involve  a  significant  tocrease 
in  the  probability  or  consequeocas  of  aa 
accident  previously  evaluated. 

The  proposed  change  would  relax 
requirements  far  the  number  and  distribution 
of  operable  incore  detectors.  The  safety 
function  of  the  incore  detectors  it  to  verify 
that  the  core  power  distribution  is  consistent 
with  the  assumptions  used  in  the  safsty 
analyses.  Sufficient  measurenMots  will  be 
required  to  adequately  verify  compliance 
with  power  distribution  Technical 
Specification  limits.  Penalties  will  be  applied 
to  the  values  measured  by  the  incore 
detectors  prior  to  comparison  with  the 
Technical  Specifications  limits  when  the 
number  ci  operable  detector  strings  fidls 
Iwlow  the  current  requirement.  This  will 
ensure  that  ail  current  Technical 
Specification  and  fuel  design  limits  are 
protected  and  the  core  power  distribution 
assumptions  in  all  analyses  remain  valid. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  aew 
difhreot  t3rpe  of  accident  from  any  acddeot 
previously  evaluated. 

The  proposed  change  does  not  repreeeat  a 
change  in  the  configuration  or  c^ieration  of 
the  plant  The  current  Technical 
Specifications  limits  measured  by  the  incore 
detector  system  will  still  be  met  Therefore, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  firom  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  propoeed  changes  will  contiaua  to 
protect  tlie  current  power  distributioo 
Technical  Specincations  limits.  When  the 
number  of  operable  incore  detector  strings 
faUs  below  the  current  Technical 
Specification  requirement,  a  penalty  will  be 
added  to  the  mea.sured  values  before  they  are 
compared  with  the  Technical  Specification 
limits.  This  penalty  has  been  shovm  by  prior 
analysis  to  be  greater  than  the  increesad 
uncertainty.  This  penalty  ensures  that  the 
Technical  Specifications  limits  monitored 
using  the  incore  detectors  will  continue  to  be 
protected.  Therefore,  the  propoeed  change 
dees  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  tha 
liran sen's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
staadwds  of  10  CFR  50.92(c)  are 
satiafod.  Therefore,  the  NRC  aUff 
proposes  to  determine  that  the 


amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered,in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  dera^g  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  bef(»re  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  commMits  received.  Should 
the  Commission  take  this  action,  it  wrill 
publish  in  the  Federal  Register  a  notice 
of  isstianoe  and  provide  far  wportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Ciirectives  Brandi.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administiation,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20S55.  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  deUvered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Muyland. 
bom  7:30  a.m.  to  4:15  p.m.  Federal 
workday's.  Copies  of  wrrttm  comments 
received  may  he  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  23, 1993,  the  licensee  may 
file  a  request  for  a  heering  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licmse  and 
any  person  whose  interest  may  be 
afbcted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  ba 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  LJcensing  Prooeadinfs"  in  10 
CFR  part  2.  Intevaiiad  parsons  should 
consult  a  current  copy  of  10  CFR  2.714 
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which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Calvert  Co\mty  Library.  Prince 
Frederick.  Maryland.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  me  above  date,  the 
Conunission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  E&dk  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

f)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  of  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser/e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Robert  A.  Capra: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 


and  to  D. A.  Brune.  Esq..  General 
Counsel.  Baltimore  Gas  and  Electric 
Company.  P.O.  Box  1475,  Baltimore. 
Maryland  21203.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reouests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  16, 1993.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  pubhc  document  room,  located  at 
Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  G.  McDonald. 

Senior  Project  Manager.  Project  Directorate 
l-l.  Division  of  Reactor  Projects-I/II,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-17464  Filed  7-21-93:  8:45  am) 
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Gulf  state*  Utilities  Co.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  Ucenee,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

[Docket  No.  50-458] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47  issued  to  Gulf  States  Utilities 
Company  (the  licensee)  for  operation  of 
the  River  Bend  Station,  Unit  1.  located 
in  West  Feliciana  Parish.  Louisiana. 

The  proposed  amendment  would 
change  the  Technical  Specifications  to 
extend  the  Radioactive  Effluent  Release 
Report  submittal  frequency  from 
semiannual  to  annual  and  to  extend  the 
preparation  period  from  60  days  to  90 
days.  Additionally,  the  proposed 
amendment  would  change  the  listed 
reference  for  acceptable  calculation 
methods  contained  in  Radiological 
Effluents  Bases  sections. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
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(the  Ad)  and  the  Commission's 
regulations. 

The  Commission  h«s  made  • 
proposed  detennination  that  the 
amendment  request  involves  no 
significant  hazards  consideraticMi.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involTa  ■ 
significant  increase  in  the  probebflity  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  poesibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  redaction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiflcaBt 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
liw  NRC  staff's  review  is  presented 
below: 

1.  The  proposed  change  doee  not 
involve  a  significant  incraesa  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  change  being  implemented  is  an 
administrative  alteration  of  River  Bend 
Station  (RBS)  technical  specifications 
(TS)  and  does  not  cause  a  significant 
increase  in  tlie  probability  or 
consequences  of  a  previously  evaluated 
accident.  This  change  involves  a 
decrease  in  the  frequency  of  the  effluent 
release  report  from  twice  a  year  to  once 
par  year;  additicMially,  the  report 
preparation  time  is  extended  from  60 
days  to  90  days  in  accordance  «rith  the 
change  in  title  10,  Code  of  Federal 
Regulations  §  50.36.  effective  October  1. 
1992.  Also,  due  to  acquiring  new 
effluent  traclung  software,  Uie  reference 
for  acceptable  methods  of  calculating 
liquid  and  gaseous  effluents  is  being 
changed  from  Regulatory  Guide  1.109, 
"Calculation  of  Annual  Doses  to  htaa 
from  Routine  Releases  of  Reactor 
Effluents  for  the  Purpose  of  Evaluating 
Compliance  with  10  CFR  pert  50. 
appendix  I,"  to  NUREG-0133. 
"Preparation  of  Radiological  Effluent 
Tedmical  Specifications  for  Nuclear 
Power  Plants." 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

This  change  does  not  create  any 
possible  new  accidents  or  variations  of 
accidents  previously  evaluated.  This 
change  is  administrative  only.  This 
change  alters  the  freqtwncy  of  and 
preparation  time  for  the  effluent  report. 
Additionally,  this  change  notec  that  due 
to  new  computer  software.  NUREC- 
0133  wnll  be  lefarancad  a*  tlie  souxca  at 


acceptable  methods  of  calculating  Hquid 
and  tmseous  effluents. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

This  change  does  not  present  any 
reduction  in  any  margin  of  safety 
because  this  change  is  adminiatrativ*. 
IIm  administrative  section  of  RBS  TS  is 
being  changed  to  adopt  the  NRC's  new 
annual  frequency  for  effluent  reporti 
and  coDcurrently,  to  extend  the 
preparatian  time  from  60  days  to  90 
days.  Additionally,  the  reference  Usted 
for  acceptable  methods  of  calculating 
liquid  and  gaseous  effluents  is  being 
changed  from  Regulatory  Guide  1.109  to 
NUREG-0133. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeiung  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstaiKes  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  wray  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendmoit  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubfic 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  axrtion  «vill  occur  very 
infreauently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Ihrectives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commissioa. 
Washington.  DC  20553,  and  should  cite 
the  publication  date  and  page  aumbm'  of 
this  Federal  Register  notice.  Writt«) 
comments  may  also  be  dehvered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  KAaryland. 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  cenuaants 
received  may  be  examinad  at  tfaa  NBC 


Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washinffton,  DC  20555. 

The  filing  of  reqtiests  for  hearing  and 
petitions  for  feave  to  intervene  is 
discussed  below. 

By  Augiut  23, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  req)ect 
to  issuance  of  the  amendment  to  the 
subject  fecility  openting  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  ba 
filed  in  accordance  with  the 
Com  m  issicMi  's  '  'Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Cmnmiasion's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  205 55  and  at  the  local 
public  document  room  located  at  the 
Government  Doctmients  Department, 
Louisiana  State  University.  Baton 
Rouge.  Louisiana  70603.  If  a  request  for 
a  hearnig  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/cr 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  ot 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  sat 
forth  with  particularity  the  iniMast  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  pwticular  reference  to  the 
following  fectors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  tbe 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  ba 
witered  in  the  proceeding  on  tbe 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
whidi  petitioner  wishes  to  intwene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervrae  or  who  hn  been 
admitted  as  a  party  may  amend  the 
petiti<m  without  requesting  leave  of  the 
Board  up  to  15  days  priot  to  the  first 
prehearrag  conference  scheduled  in  the 
proopadii^g.  but  such  so  amended 
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petition  must  satisfy  the  spedfictty 
requirements  described  above. 

Not  \ateT  than  IS  days  priot  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplemoit  to  the  petition  to  intervene 
which  must  induct  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fed  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
an  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  these  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petiticHier  intends  to  rely  to  establish 
those  &cts  or  expert  opinion.  Petitioner 
must  provide  siiificient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  on  which,  if  proven, 
would  entitle  the  petitioner  to  rwief.  A 
petitioner  who  Cails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  niake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determinati(Hi  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commis&ion  may  issue  the  amendment 
and  make  it  iminediately  effective, 
notwithstanding  the  request  for  • 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  considvaticH).  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petitiMi 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 


Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  union  at  1-(B00)  248- 
5100  (In  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C  Black: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Mark  Wetterhahn,  Esq.,  Bishop, 
Cook,  Purcell  and  Reynolds,  1401  L 
Street.  NW.,  Washington.  DC  20005. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  2. 1993.  which  is 
available  for  public  inspection  at  the 
Commission's  Fubhc  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
local  pubUc  document  room  located  at 
the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Comniission. 
Edward  T.  Baker. 

Senier  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects  m/l\'/V. 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc  95-17465  Filed  7-21-93;  8.45  am) 
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GuH  Stale*  UWHIee  Co.;  ConeideraMofi 
of  iMuanco  of  Awndment  to  FecMly 
Oporating  Ucenw.  Propoeed  No 
Significant  Heard*  ConsMenrtkm 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Na  NPF- 
47  issued  to  Gulf  States  UtiUties 
Company  (the  Ucensee)  for  operation  of 
the  River  Bend  Station.  Unit  1,  located 
in  West  FeUdana  Pari^.  Louisiana. 

The  proposed  amendment  would 
change  the  Technical  Specifications  to 
indicate  that  for  Cycle  5  the  impact  on 
the  operating  limit  minimum  critical 
power  ratio  from  a  misoriented  fuel 
bundle  need  not  be  considered  due  to 
extensive  core  verification. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Ccmmission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commissicm's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendntent  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiatad:  or  (2)  creete  the  possibility  of 
a  new  or  different  kind  of  acddeot  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazwls  consideration.  The  NRG  staff 
has  reviewed  the  Ucensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below: 

1.  The  (Hoposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

A  River  Bend  Station  (RBS) 
calculation  has  been  performed  to 
estimate  the  probability  of  operation 
with  a  misoriented  fuel  bundle  given 
the  current  core  verification  procedures. 
This  calculation  estimated  the 
probabiUty  to  be  7.36E-07  per  cycle.  In 
addition.  ind^)«ident  verification  has 
been  performs)  by  General  Electric  to 
show  all  fuel  bundles  are  properly 
oriented  in  the  Cycle  5  one.  This 
additional  verification  reduces  the 
probability  lower  than  7.366-07  per 
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cycle.  Therefore,  the  probability  of 
operation  with  a  misoriented  fuel 
bundle  is  insignificant.  The  probability 
is  well  below  that  for  moderate 
frequency  and  infrequent  events  and  is 
even  below  the  probability  for  limiting 
bults  such  as  a  large  LOCA.  Therefore, 
there  is  no  increase  in  the  probability  of 
any  previously  analyzed  accidents. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 
previously  evaluated. 

All  analyses  of  anticipated 
operational  occurrences  required  to  be 
performed  for  reload  cores,  including  a 
misoriented  fuel  bundle  accident,  are 
identified  in  GESTAR.  The  anticipated 
operational  occurrences  are  analyzed 
and  the  results  reported  in  the  Cycle  5 
Supplemental  Reload  Licensing  Report. 
With  the  extensive  and  independent 
verification  of  fuel  bimdle  alignment,  no 
possibility  of  a  previously  unanalyzed 
accident  is  created. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

It  nas  been  shown  that  with  the 
extensive  RBS  core  verification  as 
mentioned  above,  the  probability  of 
operation  with  a  misoriented  fuel 
bimdle  during  any  cycle  is  extremely 
small.  Because  of  the  increased 
awareness  and  extra  care  taken  during 
refuel  4,  there  is  no  misoriented  bimdle 
for  operation  during  Cycle  5. 
Essentially,  the  extra  attention  paid  to 
fuel  orientation  during  refuel  4  has 
decreased  the  probability  of  operating 
with  a  misoriented  fuel  bundle  during 
Cycle  5  to  7.36E-07,  which  is  so  small 
that  it  can  be  considered  zero.  Since 
there  is  no  misoriented  fuel  bimdle, 
there  is  no  effect  on  the  margin  of  safety 
created  by  this  request. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c} 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siooificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  licmse 
amendment  before  the  expiration  of  the 


30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre<}uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  23, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  peraons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Louisiana  70803.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
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particip>ate  fully  in  the  conduct  of  the 
hoaxing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinatioa  will  so-ve  to  decide 
when  die  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  reqiiest  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  eunendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Sttvices  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Docujnent  Room,  the  Gelman  Bmlding. 
2120  L  Street,  NW.,  Washinston.  DC 
20555.  by  the  above  data.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  iaform 
the  CommissioD  by  a  toll-free  telefdume 
call  to  Western  Union  at  1-(800}  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Uni(»  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C  Black: 
Petitioner's  name  and  telef^one 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Mark  Wett^^in,  Esq.,  Bishop, 
Cook,  Purcell  and  Reynolds,  1401  L 
Street  NW.,  Washington,  DC  20005. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofQcear  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  potion  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  2. 1993.  which  is 


available  for  public  inspectitm  at  the 
Commission's  Public  Docxunent  Room. 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockvttle,  Maryland,  this  19th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Edward  T.  Baker, 

Senior  Projed  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  III/IV/V. 
Office  of  Nuclear  Beactor  Regulation. 

[FR  Doc.  93-17466  Filed  7-21-«3: 8:45  ami 
BtuaMCOOE 


[Docket  No.  S(M61 

Illinois  Power  Co.  &  Soytand  Power 
Cooperative,  tne.;  Issuance  of 
Amendment  to  Facffity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  79  to  Facility 
Operating  License  No.  NPF-62,  issued 
to  Illinois  Power  Company,  et  al.  (IP,  the 
licensee)  which  revised  the  Technical 
SpeciBcations  for  operation  of  the 
Clinton  Power  Station,  Unit  No.  1, 
located  in  DeWitt  County,  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

The  amendment  modified  the 
Techm'cal  Specifications  to  eliminate 
contradictory  statements,  allow 
adequate  time  to  perform  required 
surveillances  without  resulting  in  a 
violation  of  Technical  Specification 
4.0.4,  clarify  startup  surveillance 
requirements,  and  establish  plant 
conditions  to  perform  surveillances 
associated  with  change  of  plant 
operaticmal  conditions. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  a 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  February  16, 1988  (53  FR  4477).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 


the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amoidment  will  not 
have  a  signiflcant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  October  30. 1987.  (2) 
Amendment  No.  79,  to  License  No. 
NPF-62,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  itenu  are 
available  fw  public  inspection  at  the 
Commission's  Public  Doctunaot  Room, 
the  Gelman  Building.  2120  L  Street 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Library,  120 
West  J(^uison  Street,  Clinton,  Illinois 
61727. 

Dated  at  Rockville,  Maryland  this  ISth  day 
of)ulyl993. 

For  the  Nuclear  Regulatory  CommiMion. 
Doagjes  V.  Pickatt. 

Project  Manager.  Project  Dirtctonle  ID-2, 
Division  of  Reactor  Projects— IU/!V/V,  C^fice 
of  Nuclear  Reactor  Regulation. 
(FR  Doc  93-17467  Filed  7-21-93;  a:iS  aial 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-nsguletory  OrgeniieHene; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hsering; 
Chicago  Stock  Exchange,  inc. 

July  16, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciirities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  thereunder 
for  imlisted  trading  privileges  in  the 
following  seairities: 

Commercial  Net  Lease  Realty.  Inc 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
10966) 
CRI  Liquidating  Rait.  Inc. 
Common  Stock,  $.01  Par  Value  (Pile  No.  7- 
10969) 
Edisto  Resources  Corp. 
Common  Stock.  S.01  Par  Value  (File  No.  7- 
10970) 
Kohl's  Corporation 
Common  Stock,  SQl  Par  Value  (File  No.  7- 
10971) 
Kuhlman  Cofporatkm 
Common  Stock,  SI  .00  Par  Value  (File  No. 
7-10972) 
Navistar  International  Corporation  Holding 
Company 
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Common  Stock.  S.10  Psr  Value  (File  Na  7- 
10973) 
Oak  Industries.  Inc 
Common  Stock,  SOS  Par  Value  (File  No.  7- 
10974) 
Samuel  Goldwyn  Company 
Common  Stock.  S.20  Par  Value  (File  Na  7- 
10975) 
U.S.  Home  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10976) 
Consolidated  Tomoka  Land  Co. 
Common  Stock.  SI. 00  Par  Value  (File  No. 
7-10977) 
Ziegler  Companies.  Inc. 
Common  Stock.  SI. 00  Par  Value  (File  No. 
7-10978) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  6, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  Pursuant  to  delegated 
authority. 

loaathan  G.  Kalz.  ' 

Secretary. 

(FR  Doc.  93-17417  Filed  7-21-93;  8:45  am] 
■LUNO  cooc  teio-oi-ii 


tnaliaaa  Na  34-32640;  Hto  No.  SA-MSRB- 
93-06] 

S«tf-R«gulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Approving  Propoaad 
Rule  Change  Relating  to  Book-Entry 
Delivery  of  Municipal  Securttlea  for 
Delivefy  va.  Payment  or  Receipt  vs. 
Payment  Customer  Transactiona  in 
Depoaitory  Eligible  Securities 

July  15. 1993. 

On  April  2. 1993,  the  Municipal 
Seouities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commisson")  a  proposed 
rule  change  (File  No.  SR-MSRB-93-05) 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").i  The  proposed  rule  change 
requires  book-entiy  delivery  of 
municipal  securities  for  delivery  vs. 
payment  or  receipt  vs.  payment  ("DVP/ 
RVP")  customer  transactions  in 
depository  eligible  securities  with  very 
limited  exceptions.  The  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  on  May 
10, 1993.2  No  comments  were  received 
as  a  result  of  the  Federal  Register 
notice.3  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  amends 
MSRB  Rule  G-15(d)(iii),  which  requires 
the  use  of  book-entry  systems  for  most 
delivery  vs.  payment  or  receipt  vs. 
payment  ("DVP/RVP")  customer 
transactions  in  depository  eligible 
securities.  The  proposed  rule  change 
eliminates  the  exemption  in  Rule  G- 
15(d)(iii)  which  previously  allowed 
transactions  in  which  at  least  one  party 
was  not  a  direct  participant  in  a 
depository  to  be  processed  outside  the 
automated  clearance  and  settlement 
system.  Those  transactions  will  now 
settle  by  book-entry,  subject  to  the 
exemptions  described  below. 

Under  the  proposed  rule  change,  there 
will  be  two  exemptions  to  the 
requirement  of  book-entry  settlement  for 
depository  eligible  transactions.  One 
exemption  relates  to  securities  which 
are  eligible  at  some,  but  not  all, 
depositories.  If  the  securities  are 
ineligible  at  the  exclusive  depository  or 
depositories  being  used  by  one  of  the 
parties  to  the  transaction,  the  proposed 
rule  change  will  not  require  book-entry 
settlement.  The  proposed  rule  change, 
therefore,  will  not  require  that  dealers 
and  DVP/RVP  customers  have  access  to 
all  depositories  just  to  accommodate  the 
lack  of  uniformity  in  eligibility  lists  at 
the  various  depositories.  The  second 
exemption  relates  to  physical  delivery 
of  an  RVP  customer  transaction  in 
which  an  issuer  or  trustee  is  purchasing 
securities  in  order  to  retire  them.*  The 
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M5U.S.C.  78»(b)(l)(1988). 

X  S«curitiei  Exchange  Act  IUImm  No.  33253 
(April  30.  1993).  5«  FR  27S99. 

'In  August  1991.  the  MSRB  published  the 
propoMd  nil*  change  for  comment  a*  well  as  other 
draft  anMndBMnls  to  Rules  G-I2(f)  and  G-lS(d). 
Sixteen  comment  letters  were  received.  Twelv* 
commenlets  generally  supported  the  August  1991 
draft  UMndments.  t%vo  wen' opposed,  and  two 
commantars  addressed  a  possild*  modiRcation 
wfithout  specifically  suppofting  or  oppoaing  the 
draft  amendments.  One  commentar  spactficaliy 
opposed  this  proposed  rule  change.  The  concerns 
raised  by  the  commenter  and  the  basis  for 
opposition  ara  discussed  in  Section  II.  Infm. 

*  For  example,  an  indenture  trustee  may  requast 
physical  settlenMnl  on  a  DVP/RVP  transaction 
beottse  the  trustee  is  puichaaing  sacuriliaa  prior  to 


MSRB  believes  that  such  an  exemption 
is  sometimes  needed  so  that  the  issuer 
or  trustee  can  effectively  retire  securities 
prior  to  maturity  by  purchasing  them  on 
the  open  market. 

n.  Written  Conunents 

As  noted  earlier,  the  MSRB  published 
for  comment  the  proposed  rule  change 
as  well  as  other  draft  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d)  and 
received  sixteen  comment  letters,  s  Ten 
commenters  generally  supported  the 
amendments,  noting  the  proposal  would 
facilitate  efforts  to  raduce  systemic  risk 
and  enhance  settlement  efficiencies. 
One  commenter  specifically  opposed 
this  proposed  rule  change,  stating  that 
certain  of  its  institutional  customers 


making  a  partial  call  and  does  not  want  to  call 
certificates  that  it  has  purchased.  Similarly,  an 
issuer  may  purchase  its  own  noo-callable  securitiaa 
to  retire  them.  The  issuer  may  need  to  destroy  the 
physical  certificate*  and  nuy  not  wish  to  make 
payment  until  the  physical  certificates  ara 
presented. 

•  See  letter  from  Philip  Lans,  Managing  Director, 
Bear.  Steams  Sfoirities  Corp.,  to  Harold  L  Johnson. 
Deputy  General  Counsel,  MSRB  (December  16. 
1991):  letter  from  )an  Fanty.  Piesident.  The 
Cashier's  Association  of  Wall  Street  Inc.  to  Harold 
L.  lohnson.  Deputy  General  Counsel.  MSRB 
(December  3. 1991);  latter  from  William  J.  Winter. 
Vice  President.  Cashiers  Department,  A.G.  Edvrards 
and  Sons,  Inc.,  to  Harold ).  Johnson,  Deputy  General 
Counsel,  MSRB  (December  13, 1991);  letter  from 
Kathleen  GrafTam.  First  Chicago  Capital  Markets. 
Inc.,  to  Harold  L  Johnson,  Deputy  General  Counsel. 
MSRB  (December  13, 1991):  latter  from  Stave 
Harris,  Executive  Vic*  President.  Golden  Harris 
Capital  Group.  Inc..  to  Harold  L.  Johnson.  Deputy 
General  Counsel.  MSRB  (October  7. 1991);  letter 
from  John  ).  Lynch.  Jr..  Exectitiv*  Vice  President. 
J.F.  Hartfield  and  Co..  Inc.,  to  Harold  L.  Johnson. 
Deputy  General  Counsel,  MSRB  (December  3, 1901h 
letter  from  John  F.  Lee.  President.  New  York 
Clearing  House,  to  Harold  L  Johnson.  Deputy 
General  Counsel.  MSRB  (December  18. 1991):  letter 
from  Harold  Durk.  Duke  McBroy  k  CoaniMay.  to 
Harold  L  Johnson.  Deputy  General  Counsel.  MSRB 
(DecemlMT  3, 1991):  letter  frtun  Lawrence  Morillo. 
Senior  Vice  President.  Pershing,  to  Harold  L 
Johnson.  Deputy  General  Counsel.  MSRB 
(December  6, 1991):  letter  from  Jame*  H.  Pyle. 
Managing  Partner,  Terry  L.  McCullough.  Partner, 
Richard  E.  Whalen,  Partner,  and  BeniU  I.  Simon, 
Partner.  Elmer  E.  Po%irell  and  Company,  to  Harold 
L.  Johnson.  Deputy  General  Counsel.  MSRB 
(November  27. 1991);  letter  from  Geor^ 
Brakalselos.  Vice  Presidanl.  Public  Securitie* 
Association,  to  Harold  L.  Johnson.  Deputy  General 
Counari,  MSRB  (Novambar  19. 1991):  letter  from 
Thomas  Saigant.  Vice  Pratidant.  The  Regional 
Municipal  Operations  Association,  to  Harold  L. 
Johnson.  Deputy  Genarel  Counsel.  MSRB 
(December  12, 1991);  letter  bom  George  J.  Minnig. 
Chairman.  Regulatory  and  Clearance  Committee, 
Securities  Industry  Assodattoo.  to  Harold  L. 
Johnson.  Deputy  General  Counsel.  MSRB 
(Dacambar  6. 1991);  letter  from  Jerome  Clair. 
Managing  Director,  and  Robert  Maltei,  Assistant 
Manager.  Smith  Barney.  Harris  Upbam  S  Ca,  Inc^ 
to  Harold  L.  Johnson.  Deputy  Gaoaral  Counsel. 
MSRB  (DecMnber  9. 1991):  letter  from  Roger 
Springate.  Jr.,  Sprlngele  and  Company,  to  Harold  L. 
Johnson,  Deputy  General  Counsel.  MSRB 
(December  13. 1991);  and  letter  from  Rick  Farrall. 
Assistant  Vice  Preaident.  United  Missouri  Benk. 
N.A..  to  Harold  L  Johnaoo.  Deputy  Geoeral 
Counsel,  MSRB  (Notraeibar  S.  19B1). 
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wish  to  continue  receiving  physical 
delivery  of  seoirities  certiBcates  on 
DVP/RVP  trades  and  that  the  proposed 
rule  change  will  make  clearing  more 
difficult  for  the  smaller  institutions  and 
brokerage  firms  instead  of  making  it 
more  efficient  and  will  put  a  large 
added  financial  burden  on  smaller  firms 
and  institutions.8  In  response,  the 
MSRB  noted  its  belief  that  the 
overwhelming  majority  of  institutional 
customers  benefit  significantly  from  the 
efficiencies  inherent  in  book-entry 
settlement  of  municipal  securities 
transactions,  and  the  proposal  will 
facilitate  increased  automation  and 
compression  of  the  settlement  cycle. 

in.  Diflcuasion 

The  Commission  believes  that  the 
MSRB's  proposed  rule  change  is 
consistent  with  sections  15B  and  17A  of 
the  Act7  Section  15B,  among  other 
things,  requires  that  the  MSRB's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing,  settling,  and  processiiw 
information  with  respect  to,  ana 
facilitating  transactions  in,  municipal 
seciirities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  mariiet  in  municipal  seciu'ities. 
and,  in  general,  to  protect  investors  and 
the  public  interest."  Section  17A 
mandates  the  creation  of  a  national 
system  of  automated  clearance  and 
settlement  of  securities  transactions. 
While  municipal  securities  are  defined 
generally  as  exempted  securities  under 
the  Act.e  municipal  securities  are 
specifically  included  for  purposes  of 
section  17A  of  the  Act.io 

The  settlement  of  institutional 
customer  transactions  in  municipal 
securities  is  accomplished  in  large  part 
through  the  book-entry  delivery  systems 
of  securities  depositories  registered  with 
the  Commission.  Those  systems  have 
provided  substantial  efficiencies  and 
cost  savings  to  the  municipal  securities 
market  by  eliminating  much  of  the  time 
consuming  and  expensive  manual 
processing  associated  with  deliveries  of 
securities  certificates  versus  payment. 
The  book-entry  systems  also  have 
helped  to  ensure  timely  settlements  of 
transactions  and  to  minimize  the 
operational  problems  associated  with 
high  levels  of  transaction  volume.  There 
continues,  however,  to  be  some 
institutional  customer  transactions  that 
could  be  cleared  and  settled  in 


depository  systems,  but  which  are 
settled  through  the  use  of  physical 
delivery  of  securities. 

Currently.  MSRB  Rule  G-15(d)(iii) 
requires  the  use  of  book-entry 
settlement  systems  for  most  DVP/RVP 
customer  transactions  eligible  for 
settlement  in  those  systems.  When  this 
rule  was  adopted  in  1983,  the  MSRB 
considered  whether  this  requirement 
should  apply  to  all  eligible  DVP/RVP 
customer  transactions.  The  MSRB 
received  comment  suggesting  the  need 
for  additional  time  to  adjust  to  the 
automated  clearance  and  settlement 
systems.  Based  on  these  comments,  the 
MSRB  decided  to  provide  an  exemption 
within  Rule  G-15(d)(iii)  which 
effectively  allowed  a  transaction  to  be 
settled  outside  of  a  depository  if  at  least 
one  party  to  the  transaction  was  not  a 
direct  participant  in  a  depository.  The 
MSRB,  however,  also  stated  its  intention 
that,  ultimately,  the  rules  should  apply 
to  all  DVP/RVP  customer  transactions  in 
order  for  the  market  to  obtain  the 
maximum  benefits  and  efficiencies 
possible  from  the  book-entry  systems. »' 

The  MSRB  believes  that  based  on  the 
movement  of  the  industry  toward  book- 
entry  settlement  systems,  it  is  now  time 
to  bring  about  more  universal  use  of  the 
systems.  The  proposed  rule  change, 
which  will  not  require,  with  two  limited 
exceptions,  that  all  DVP/RVP  customer 
transactions  in  depository  eligible 
securities  be  settled  by  book-entry 
delivery,  is  part  of  the  second  phase  of 
the  MSRB's  overall  plan  to  complete  the 
transition  of  the  municipal  securities 
market  to  automated  techniques  of 
clearance  and  settlement.i'  The 
Commission,  therefore,  believes  that  the 
proposal  furthers  the  goals  of  Section 
17A  of  the  Act  by  reducing  the  physical 
movement  of  securities  certificates  in 
connection  with  the  settlement  of 
transactions  in  municipal  securities.  In 
addition,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  15B  of  the  Act  because  it 
fosters  cooperation  and  coordination 
with  persons  engaged  in  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transactions  in,  municipal  securities, 
removes  impediments  to  and  perfects 
the  mechanism  of  a  fi«e  and  open 
market  in  municipal  securities,  and.  in 
general,  protects  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  proposed  rule  change 
is  consistent  with  the  recommendations 


of  the  Group  of  Thirty  which  has 
focused  attention  on  automated 
clearance  and  settlement.i^  as  well  as 
the  Bachmann  Task  Force,^*  and  also  is 
consistent  with  the  trend  toward 
increased  automation  in  the  U.S. 
securities  markets. 

With  regard  to  the  comments  received 
by  the  MSRB  as  a  result  of  the 
publication  of  the  draft  amendments  to 
Rules  G-12(f)  and  G-15(d),  the 
Commission  recognizes  that  requiring 
book-entry  settlement  may  impose  some 
additional  costs  on  certain  institutional 
customers.  Nevertheless,  the 
Commission  agrees  with  the  MSRB  that 
the  benefits  of  the  proposal  outweigh 
any  inconvenience  to  institutional 
customers.  Physical  delivery  of 
securities  certificates  is  inefficient  and 
costly  and  poses  the  potential  risk  to  the 
industry  that  securities  certificates  will 
be  lost  or  interest  payments  will  be 
misdirected.  The  Ckimmission. 
therefore,  agrees  with  the  MSRB  that  the 
proposed  rule  change,  by  requiring 
book-entry  delivery  of  municipal 
securities  for  DVP/RVP  customer* 
transactions  in  depository  eligible 
securities,  will  increase  the  efficiency  of 
book-entry  settlement  and/or  reduce 
operational  costs  in  the  industry.  The 
depository  systems  provide  a  Quicker 
and  less  expensive  means  for  delivering 
securities  certificates  against  payment 
and  will  facilitate  the  elimination  of 
time  consuming  exception  processing 
necessary  when  a  transaction  is  settled 
outside  the  depository  under  one  of  the 
exceptions  in  Rule  G-lS(d). 

The  Commission  believes  that  the 
exemption  from  the  requirement  of 


>Sm  supra,  note  S,  letter  bam  Elmer  E.  Powell 
and  Compsny. 

V  is  U.S.C  7ao-«  and  78q-1  (19aa). 
.   ■lSU.S.C78o-4(b)(2)(C)(1988). 

•15  U.S.C  78c(a)(12MA)(ii)  (1988). 

•015  U.S.C  78c(a)(12HB)(ii)  (19S8). 


>>  Securitiet  Exchange  Act  Release  No.  2036S 
(Novembw  14.  1983).  48  FR  52531. 

"For  further  details  concerning  MSRB't  overall 
plan,  tee  Sectirities  Exchange  Act  Release  No. 
31MS  (December  23. 1992).  57  FR  62407. 


I'The  Group  of  Thirty  ii  an  independent,  non- 
partisan, non-profit  organization  established  in 
1978  whose  function  is  to  study  international 
economic  and  financial  issue*.  The  Group  of 
Thirt>''s  recommendations  are  discussed  in  Group 
of  Thirty,  Clearance  and  Settlement  Systems  in  the 
World's  Securities  MarkeU  (March  1989).  The 
recommendations  called  for,  among  other  things, 
mandatory  participation  by  indirect  market 
participants  in  a  trade  comparison  system  that 
achieves  positive  affirmation  of  trade  details  and  a 
rolling  settlement  cycle  with  all  tran«actio.-;t  settled 
by  three  business  days  after  trade  d&ie  ( "Tt^3").  The 
proposed  rule  change  should  facilitate  the  move  to 
7*3  settlement  by  requiring  most  transactions  to  be 
settled  by  book -entry  movement  in  a  securities 
depository.  See  Securities  Act  Release  No.  6976; 
Securities  Exchange  Act  Release  No.  31904;  and 
Investment  Company  Act  Release  No.  19262 
(February  23. 1993),  56  FR  11606  (proposing  new 
rule  IScS-l  under  the  Ad  that  would  establish 
three  business  days  instead  of  five  business  days  as 
the  standard  settlement  timeframe  for  broker -dealer 
transactions). 

>«The  Dachmann  Task  Force  was  a  panel  of 
financial  industry  leaders  formed  to  study 
improvements  necessary  to  the  clearance  and 
settlement  system  For  further  details  concerning 
the  recommendations  of  the  Bachmann  Task  Force, 
see  Report  of  the  Bachmann  Task  Force  on 
Clearance  and  Settlement  Reform  In  U.S.  Securitiei 
MarkeU  (May  1992). 
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book-entry  settlement  for  cntain 
transactions  in  non-uniform  depository 
eligible  securities  is  appropriate  at  this 
time  and  is  consistent  with  a  basic  tenet 
of  the  national  clearance  and  settlement 
system— one  account  settlement** 
Although  considerable  progress  has 
been  made  to  eliminate  disparities 
among  the  eligible  securities  of  the  three 
registered  securities  depositories, 
difiisrences  continue  to  exist; 
particularly  in  regard  to  bearer 
securities.  Because  the  Tax  Equity  and 
Fiscal  Re«pcnsihility  Act  of  1982i« 
effectively  mandate«i  issuance  of 
securities  in  registered  rather  than 
bearer  form,  and  the  overwhelming 
majority  of  municipal  secuntit^s  iMued 
in  registered  form  sinre  1983  are  eligible 
at  all  securities  depositories,  the 
Commission  is  confident  that  ibis 
exemption  will  be  of  declining 
significance.  Nevertheless,  the 
Commission  encourages  the 
depositories  to  continue  their  efforts  to 
minimize  the  existence  of  non-uniform 
eUgible  issues. 

Thtf  Commission  also  understands  the 
rationale  for  allowing  an  exemption  for 
trustees  to  obtain  physical  delivery  to 
retire  certificates  before  a  call  without 
subjecting  the  trustee  to  the  lottery  that 
results  from  the  call  if  book-entry 
settlement  were  required  but  the  seller 
failed  to  deliver.  As  the  number  of 
outstanding  bearer  certificates  declines, 
however,  the  Commission  encourages 
the  MSRB  to  review  with  the 
depositories  whether  facilities  can  be 
established  in  conjunction  with  book- 
entry  settlement  that  would  assure 
delivery  of  physical  certiHcates  on  a 
timely  basis  after  settlement. 

IV.  Conclusion  i 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  sections  15B  and 
17A  of  the  Act,  and  with  the  rules  and 
regulations  thereunder. 

n  is  therefore  ordered,  Pursuant  to 
section  19Cb)(2)  of  the  Act.»'  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-05)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursusnt  to 
delegated  authority.  *•  { 


Margant  H.  McFiriana. 

Deputy  Smsulary. 

[FR  Doc.  93-17354  PUad  7-21-93;  8:45  «n) 


"On*  account  tattlemant  6n«blM  paitidpMiti  to 
coinpan,  tccouni  ior,  ■■d  tanl*  tkraagh  oa*  aDlity 
all  trades  ia  Mcuhtiaa  iacludad  is  Um  naririal 
daannca  ami  MitlMMni  ayalMi.  npHlaM  of  Um 
location  ol  tba  othar  party  to  tka  tMd*  or  iIm  I 
ia  which  Ifa*  trad*  ia  asMCotod. 

1*  Pub.  L.  97-248.  S6  Stot  334  (1SS2). 

tT  19  U.S.C  TUdbUm  (198SI. 

••17  CFR  20a30-3(aNl2). 


CnslssBS  Ne.  34-32647;  FMe  No.  8R-MA8&- 
t2-4«I 

SeW  Reguietofy  Organizations;  Ortlar 
Approving  Proposed  Rule  Change  of 
the  National  Asaodatlon  ol  Sacurltiea 
Dealers,  Inc.,  Releting  to 
Ealabllshment  of  Requirements  for 
Reei-Tlfne  Reporting  of  Members' 
Over-the-Counter  Trsnssctlons  in 
Certain  Equity  Securities 

July  16, 1903. 

Pursuant  to  section  19(b}(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l)  (1988),  on 
November  24. 1992,  the  National 
Association  of  Securities  Dealers,  hic 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  to 
establish  requirements  for  real-time 
trade  reporting  of  NASD  members'  over- 
the-counter  transactions  in  equity 
securities  that  are  not  currently 
reportable  on  a  real-time  basis.*  This 
proposal  concerns  those  securities  for 
which  members  now  submit,  on  a  daily 
basis,  aggregate  volimie  data  and  price 
ranges  pursuant  to  Schedule  H  to  the 
NASD  By-Laws.  The  proposed  reporting 
requirements  are  patterned  after  those 
established  for  Nasdaq  listed  securities. 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  January  13, 1993.' 
The  Commission  received  Gve  comment 
letters  regarding  the  proposed  rule 
change.3  This  order  approves  the 
proposed  rule  change. 

L  Descriplioa  of  the  Proposed  Rule 
Change 

Currently,  transactions  effected  by 
NASD  members  in  securities  that  are 


>  Tha  NASD  tubmiltad  two  amendznanU  to  tha 
propoMd  rule  change.  Amendment  No.  1  wai 
fuboiitted  oa  Dacaotber  17, 1992.  Amendmeot  No. 
2  was  lubmittsd  on  Dacasibar  23. 1992. 

>  Saa  SacurHiea  Exchange  Act  Raiaaaa  No.  31S9S 
(January  6, 19»3).  i»  FR  4189. 

'Latter  from  Steven  ].  Nielaen,  Assistant  Diiactor 
and  Director  of  R»gistra(ion,  Utah  D«*panment  of 
Commerce,  Division  of  Securities,  to  Jonathan  G. 
KaU.  Secretary,  SEC  (Pat>r«wy  3, 1903):  Lettar  from 
Gary  T.  (JNail,  Vice-President,  Trotter  Singer,  to 
KMiathan  G.  Katz.  Secretary,  SEC  (February  8. 1993); 
Letter  from  lames  F.  Duffy,  Senior  Vice-President 
and  General  Counsel.  Legal  and  Regulatory  PoUcy 
DtTision.  Aoiarican  Slock  RMrhanga,  to  Joaatfaaa  G. 
KaU.  SaoaUiy.  SEC  (February  12. 1993);  Latter 
bx>in  )ohn  B.  Manning,  Jr.,  First  Vice  President  and 
Geaaral  Counsel,  Merrill  Lynch.  Pierce.  Fennar  S 
Smith  Inc,  to  Joaalban  G.  Katz,  Secretary.  SEC 
(March  10. 1993):  Latter  from  Jamaa  E.  Buck.  Senior 
VioaPraaidaiM  aad  Secralary.  Nmr  York  Stock 
Exchaoga,  Inc..  to  Jonathan  G.  Katz.  Sacralvy.  SBC 
(March  IS.  19S3). 


neither  included  in  the  National 
Assodstion  of  Securities  Dealers 
Automated  Quotation  system 
("Nasdaq")  nor  traded  on  any  national 
securities  exchange^  are  not  required  to 
be  reported  to  the  NASD  on  a  "real- 
time" basis.  The  NASD  By-Laws  tsqidie 
only  that  members  report  on  Schedule 
H,  at  the  end  of  eech  bu^ess  day,  the 
aggregate  volume  and  price  range  data 
for  any  trades  effected  in  such 
securities.*  Moreover,  the  information 
submitted  to  the  NASD  on  the  Schedule 
H  reports  is  not  publicly  disseminated. 
Hence,  only  quotations  by  market 
markers  in  such  securities  are 
disseminated  to  the  public.  The  bid  and 
asked  prices  in  these  securities  are 
disseminated  either  through  the  NASD's 
Over-the-Counter  Bulletin  Board  Service 
("OTCBB"  or  "Service")  or  through  the 
daily  publication  by  the  National 
Quotation  Bureau,  commtHily  referred  to 
as  the  "Pink  Sheets."* 

The  rule  change  will  require, 
beginning  in  August,  1993,  "reel-time" 
reporting  of  transactions  in  theee 
securities,  and  will  facilitate  the 
dissemination  of  price  and  volume 
information  on  those  transactions 
through  the  (TTCBB.  Specifically,  the 
rule  dhange  Mrill  retiuire  NASD  members 
to  report  to  the  NASD,  within  90 
seconds  after  execution,  each 
transaction  in  an  "OTC  Equity 
Security."  '  The  term  OTC  Equity 


«Thaaa  sacniMaa  art  (iaOnad  by  Schwhila  H  to 
tha  NASD  B^Lawt  at  "Noo-Natdaq  aaavMaa," 
Tha  By-lawt  ttato  that  a  Noo-Naadaq  tacurity  it: 

"Any  equity  tacurity  dial  la  nalthar  taichidad  ia 
*  *  *  (Nasdaq)  nor  tradad  on  any  national 
aacuritiet  flHchanga.  For  purpotot  of  *  *  *|tha 
price  and  vohimaraporttng  requliaDwUl  of  thU 
Schedule,  tha  term  "aon-Naadaq  aacarMy"  ahall 
alto  OMaa  any  Naadaq  aacurily.  if  banaactiona  ia 
the  tacurity  are  aflactad  by  maricat  makart  that  aia 
not  regittarad  Nudaq  marint  makart  ptmaaitl  to 
Schadula  D  of  tha  NAS)  By-Lawi.  nd  any  tacurity 
littod  on  an  awrhawga,  if  tiantactfona  tra  not 
required  to  ba  reported,  punuant  to  Schedule  G  of 
the  NASD  By-Laws." 

NASD  By-Lawt.  Schedule  R 

■Tha  NASD  By-Lawa  raqulrad  each  member  to 
report  on  ail  principal  tianaactiant  ia  non-Natdaq 
tecuritiee: 

"(i)  the  higheal  price  at  whidi  it  told  and  the 
lowest  price  at  which  it  puichaaad  each  non- 
Nasdaq  security;  (li)  the  total  volume  of  purchaaei 
and  talea  executed  by  it  in  aadi  non-Nasdaq 
security:  and  (Ui)  whether  the  iiadet  aatahiithii^ 
the  hi^iaat  price  at  which  the  menbar  told  andiha 
lowest  price  at  vrhich  tha  member  purchaaed  tha 
security  represented  an  execution  with  a  customer 
or  with  another  brt>kar-dealer.  The  price  to  be 
reported  far  principal  aelea  and  pnnhaaai  freai 
customers  shall  be  taidualva  of  mark-op  m  mmkr 
down." 

NASD  By-Lawa,  Schedule  R 

•  Quotations  are  published  in  the  Pink  Sheett  ana 
day  after  they  an  tubmittod.  Moraoear,  a  great 
maiority  of  nich  quota*  are  not  firm. 

'The  propoted  rule  rhanga  ipadflcally  aaumpli 
from  the  reporting  requiranant  the  following  typea 
of  tranaactioiia:  (1)  tnnaactiaBa  which  are  part  of  a 


UMI 
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Securities  refers  to  the  same  subset  of 
securities  currently  defined  as  "Non* 
NasdaqSecurities."  • 

NASD  members  must  transmit  last- 
sale  report^  for  transactions  in  OTC 
Equity  Securities  through  the  NASD's 
Automated  Confirmation  Transaction 
service  ("ACT")."  These  reports  must 
contain  the  number  of  shares,  the  price 
of  the  transaction. 10  and  a  symbol 
indicating  whether  the  transaction  is  a 
buy,  sell,  or  cross." 

m  transactions  between  two  "OTC 
Market  Makers."  12  only  the  member 
representing  the  sell  side  must  report 
the  transaction.  If  the  transaction  is 
between  an  OTC  Market  Maker  and  a 
party  that  is  not  an  OTC  Market  Maker 
("Non-Market  Maker"),  then  only  the 
OTC  Market  Maker  must  report  the 
transaction.  If  both  of  the  members  in  a 
transaction  are  Non-Market  Makers, 
only  the  member  representing  the  sell 
side  must  report  the  transaction. 

The  NASD  plans  to  begin 
disseminating  last-sale  trade 
information  for  transactions  in  OTC 
Equity  Securities  in  August  of  1993.  The 
NASD  will  disseminate  last-sale 
information  on  all  domestic  OTC  Equity 
Securities,  regardless  of  whether  they 
are  quoted  in  the  OTCBB.  This  last-sale 


primary  dUtribution  by  an  issuer,  a  registered 
secondary  distribution  (other  than  "shelf 
distributions"),  or  of  an  unregistered  secondary 
distribution:  (2)  transactions  made  in  reliance  on 
section  4(2)  of  the  Securities  Act  of  1933;  (3) 
transactions  where  the  buyer  and  seller  have  agreed 
to  trade  at  a  price  substantially  unrelated  to  the 
current  market  for  the  security;  and  (4)  purchase! 
or  sales  or  securities  effected  upon  the  exercise  of 
an  option  pursuant  to  the  terms  thereof,  or  the 
exercise  of  any  other  right  to  acquire  securities  at 
a  pre-established  consideration  unrelated  to  the 
current  market 

•The  definition  of  OTC  Equity  Security  makes 
clear  that  restricted  securities,  as  defuied  by  Rule 
144(aH3)  under  the  Securities  Act  of  1933.  and  any 
securities  designated  as  PORTAL  securities,  are  not 
OTC  Equity  Securities  for  these  purposes. 

•  Data  for  all  transactions  in  OTC  Equity 
Securities  must  be  submitted  through  die  ACT 
system,  but  only  trades  in  securities  that  are  eligible 
for  clearance  by  the  National  Securities  Clearing 
Corporation  ("NSCC")  will  be  compared  and 
submitted  to  NSCC  as  a  locked-in  trade.  Thus,  for 
non-NSCC-eligible  securities,  the  ACT  system 
merely  facilitates  the  collection  of  information  for 
dissemination  and  surveillance.  See  Securities 
Exchange  Act  Release  No.  265A3  (October  26. 1990), 
55  FR  46120. 

10  The  price  at  which  a  transaction  is  to  be 
reported,  is  determined  by  reference  to  section  2(d) 
of  the  rule  change. 

11  Transactions  in  OTC  Equity  Securities  that  are 
executed  outside  the  hours  of  9  a.m.  and  5:15  p.m. 
Eastern  Time  are  to  be  reported  to  the  NASD  on  a 
weekly  basis. 

"The  term  OTC  Market  Maker  is  limited  to  those 
firms  that  hold  themselves  out  as  market  makers  in 
some  inter-dealer  system,  including  a  system 
qualified  by  the  Commission  under  section  17B  of 
the  Act  This  status  attaches  on  a  security-by- 
security  basis.  A  firm's  status  as  a  Non-Market 
Maker  is  similarly  determined  on  a  security -by 
security  basis. 


information  will  be  made  available 
through  customary  vendor  channels  as 
well  as  the  NASD's  communications 
network.  Last-sale  information  on  the 
subset  of  OTC  Equity  Securities 
consisting  of  foreign  and  ADR  issues 
will  not  be  disseminated  publicly;  it 
will  be  used  exclusively  for  regulatory 
piMposes.>3 

The  NASD  believes  that  the  proposed 
reporting  requirements  will  enhance  its 
stirveillance  capabilities  by  allowing  it 
to  construct  audit  trails  reflecting 
members'  daily  trading  in  these 
securities  and  by  making  possible  the 
use  of  automated  siuveillance 
techniques  comparable  to  those  used  for 
the  Nasdaq  Slock  Market.  The  NASD 
believes  that  this  will  result  in 
consistent  trade  reporting  and  audit  trail 
requirements  "across  all  market 
segments  for  which  the  NASD  has 
primary  self-regulatory  responsibility." 

The  NASD  stated  further  that  the 
proposed  rule  change  is  intended  to 
support  its  application  for  designation 
of  the  OTCBB  as  a  qualified  electronic 
quotation  system  ("QEQS")  for  purposes 
of  the  penny  stock  disclosure  rules 
adopted  under  section  15(g)  of  the  Act. 
Moreover,  the  NASD  believes  that  when 
the  facilities  for  collecting,  processing, 
and  disseminating  last-sale  information 
on  OTC  Equity  Securities  become 
operational,  the  OTCBB  will  be  able  to 
qualify  as  an  "automated  quotation 
system"  for  purposes  of  section  17B  of 
the  Act. 

On  November  24. 1992,  the  NASD 
filed  an  application  with  the 
Commission  for  interim  designation  of 


i>  One  commentator  expressed  concern  about 
timing  aspects  associated  with  reporting  trades  in 
foreign  securities.  The  commentator  noted  that 
because  its  foreign  offices  are  supported  by  systems 
that  are  different  from  those  used  for  the  U.S. 
domestic  market  and  are  not  linked  to  the  domestic 
systems  or  the  NASD,  real-time  reporting  of 
transactions  in  foreign  securities  will  require  costly 
system  enhancements.  See  Letter  from  John  B. 
Manning,  Jr.,  First  Vice  President  and  General 
Counsel,  Merrill  Lynch.  Pierce,  Fenner  k  Smith 
Inc.,  to  lonathan  G.  Katz,  Secretary,  SEC  (March  10, 
1993). 

In  response,  the  NASD  has  determined  that  it  will 
permit  firms  to  report  all  foreign  securities 
transactions  on  a  T't-l  basis,  through  computer-to- 
computer  interfaces  with  the  NASD's  central 
processor,  if  substantially  all  of  the  trades  in 
question  are  executed  outside  the  hours  during 
which  the  proposed  rule  change  would  require  real- 
time reporting  for  OTC  Equity  Securities.  The  trade 
reports  must  be  submitted  daily  between  9  and  9:30 
a.m.  Eastern  Time,  and  will  contain  the  same  data 
elements  u  those  captured  fur  trades  reported  real- 
time dtiring  normal  business  hours.  The  NASD 
believes  this  procedure  is  superior  to  Form  T 
reporting  because  it  would  eliminate  hardcopy 
submission  of  trade  reports  and  permit  the  NASD 
to  integrate  the  reported  data  into  its  electronic 
audit  trail  file.  Letter  from  Michael ).  Kuiczak, 
Associate  General  Counsel.  NASD,  to  Elizabeth  H 
MacCregor,  Branch  Chief,  Division  of  Market 
Regulation,  SEC  (May  4, 1993). 


the  Service  as  an  automated  quotation 
system  pursuant  to  section  17B(b)  of  the 
Act.14  On  December  30, 1992,  the 
Commission  granted  QEQS  status  for 
the  Service  for  purposes  of  certain 
penny  stock  rules.^s 

n.  ComiiMnto 

Three  commentators  generally 
supported  the  proposed  rule  change. 
Two  commentators  supported  real-time 
reporting  requirements  and  the 
qualification  of  the  OTCBB  as  an 
automated  quotation  system  for  penny 
stocks  within  the  meaning  of  section 
17B  of  the  Act.  upon  implementation  of 
a  last-sale  reporting  capability.^*  These 
commentators  stated  that  they  believe 
that  the  real-time  reporting 
requirements  will  enhance  the 
regulatory  and  enforcement  efforts  of 
the  NASD,  SEC,  and  state  securities 
regulators  and  foster  small  business 
capital  formation  by  attracting  broker- 
dealer  interest  in  small  business  issues. 
Similarly,  both  commentators  urged  that 
all  penny  stock  dealers  be  required  to 
enter  quotations  reflecting  their  markets 
into  the  OTCBB  or  some  equivalent 
system  that  qualifies  for  Section  17B 
status. 

The  Commission  believes  it  is 
premature  to  consider  mandatory  usage 
of  the  OTCBB  because  the  NASD  and 
OTCBB  market  users  have  limited 
experience  with  last-sale  reporting  in 
such  securities.  The  Commission 
expects  the  NASD  will  monitor  the 
effectiveness  of  real-time  last-sale 
reporting  in  promoting  fair  and  efficient 
pricing  in  the  penny  stock  market  and 
in  enhancing  surveillance  efforts.  Based 
on  the  results,  the  NASD  and  the 
Commission  will  consider  whether 
additional  steps  are  necessary  to 
accomplish  statutory  goals. 

The  New  Yoric  Stock  Exchange 
("NYSE")  and  the  American  Stock 
Exchange  ("AMEX")  urged  that  dealers 
should  not  be  permitted  to  submit 
quotes  in  foreign  securities  exempt  from 
the  registration  requirements  of  the  Act 
pursuant  to  Rule  12g3-2(b)  because  the 
OTCBB  should  be  considered  an 
"automated  inter-dealer  quotation 


i«  Latter  from  Richard  Ketchimi,  Executive  Vice 
President.  NASD,  to  William  H.  Heyman,  Director, 
Division  of  Market  Regulation,  SEC  (November  24, 
1992). 

i>  Letter  from  Margaret  H.  McFarland,  Deputy 
Secretary,  SEC,  to  Richard  Ketchum,  Executive  Vice 
President,  NASD  (December  30, 1992). 

"Letter  bom  Steven  ).  Nielsen,  Assistant  Director 
and  Director  of  Registration.  Utah  Department  of 
Commerce,  Division  of  Securities,  to  Jonathan  G. 
Katz.  Secretary,  SEC  (February  3. 1993);  Letter  from 
Gary  T.  O'Neil,  Vice-President,  Troster  Singer,  to 
Jonathan  G.  Katz.  Secretary,  SEC  (February  8. 1993). 
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system"  under  Rule  12g3-2(d).i'  The 
CDmmission  is  defaning  coiuidentioa 
of  this  issue  until  it  considers 
permanent  approval  of  the  OTCSB, 
which  is  currently  pending  with  the 
Commission. la  As  noted  above,  the 
current  proposal  does  not  provide  for 
public  dissemination  of  last-sale 
information  for  foreign  securities  (which 
are  of  specific  concern  to  these 
commentators),  and,  as  discussed 
below,  furthers  specific  statutory  goals 
under  the  Act. 

i     - 
m.  DMcaBtoa 

Secfjons  llA(aXlh  15A(bK6).  and  17B 
of  the  Act  1 

The  Commission  believes  that 
approval  of  this  proposed  rule  change  is 
consistent  with  tne  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder,  and.  in  particular,  with  the 
requirements  of  sections  llA(a}(l), 
15A(b)(6)  and  17B  of  the  Act. 
Recognizing  the  benefits  of  transparent 
markets.  Congress  found,  in  section 
llA(a}(l)  of  the  Act  that  "it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  •  •  •  the  availability  to 
brokers,  dealers,  and  investors  of 
information  with  respect  to  quotations 
fat  and  transactions  in  securities."  >• 

The  Commission  believes  that  by 
providing  greater  transperency.  the 
proposed  rule  change  will  bring  to  the 
market  for  securities  that  are  neither 
listed  on  a  national  securities  exchange 
nor  quoted  on  an  automated  inter<iealer 
quotation  system  a  number  of  the 
benefits  envisaged  by  Congress. 
Experience  with  the  introduction  of 
real-time  trade  rep<Hliog  for  Nasdaq/ 
National  Market  System  Securities  »> 


I'LMtar  from  Jamat  F.  Duify.  Stoiat  Vice- 
President  and  G«n«ra]  CounMl,  Lagti  and 
Kagulalory  Poiicy  Dimion,  AnMrican  Stock 
Exchange,  to  Jonathan  G.  Katz.  Saoetary.  SEC 
(February  12, 1993):  Laner  fron  laniM  E.  Buck. 
Saoior  Vic*  Prwidanl  and  Sacraiirf.  N«w  Yotk 
Stock  Excfaanga.  inc.  lo  fooattmt  G.  KaH.  Saoatary, 
S£C  (N4arch  la.  19S3). 

<*The  CommlMion  specifically  raquesled 
conunaots  oo  w bather  socifc  foreign  secuntiaa 
.ihould  cwifinae  to  be  aiigibie  for  qnolaUae  on  the 
OTCBB  in  the  notice  at  propoead  rujecfaanje  to 
obtain  permaaent  appronral  of  the  OTCBB. 
Sacuritias  Exchange  Act  Release  Ho.  30786  Qune  1, 
1992).  57  FR  242S1. 

i*is  use  7Sk-lM(l)  (isas);  TheOmfMoce 
Report  OB  the  Secnritiea  Acta  AaMeriaaaMta  at  1973 
stated  that  "[c)oniiniinicirton«  lyif  i.  parWcatarty 
those  designed  lo  provide  automated  dJiaamlnahon 
of  last-sale  reports  and  quoiation  iufcrmatiaa  with 
raapect  to  secnritiea,  will  tons  the  heart  (of  the 
National  Market  SystaBi."  Cnamitlae  oa 
Cooisraace,  Cootsranoe  Report  to  Acoompany  S. 
249:  Sacufities  Acts  Amendrnwdt  of  t975.  RConf. 
Rep.  No.  94-229. 94tbCa^„  1st  Seaa.  S3,  imprinted 
in.  (197S]  VS.  Code  Cai^  a  AdMia.  News  321.  32. 

MSacuritiea  Eichaaga  Act  Maaae  Na  17S4e 
(February  17,  igsi),  4ft  FR  M 


and  Nasdaq  securitiea"  supports  this 
belief. 

Currently,  at  best,  quotations  for  these 
securities  are  svailable  to  the  investing 
public— either,  through  the  OTCBB.  or 
on  a  next  day  basis,  through  the  "Pink 
Sheets."  The  proposed  rule  chang9, 
however,  will  allow  the  NASO  to 
provide  investors,  on  a  real-time  basis, 
last-sale  price  and  volume  information. 
The  availability  of  this  information 
enhances  investor  protection  by 
allowing  investors  to  validate,  before  the 
foct.  dealer  and  broker  quotations,  and 
to  assess,  after  the  fact,  the  quality  of  the 
execution  they  receive.23  Moreover,  the 
greater  transparency  this  information 
will  provide  should  increase  the 
integrity  of  the  market  and  foster 
investor  confidence  in  that  market, 
thereby  encouraging  greatw 
participation  in  that  market 

In  section  15A(b)(6)  of  the  Act. 
Congress  stated  that  an  association  of 
brokers  and  dealers,  such  as  the  NASO, 
may  not  be  registered  as  a  national 
securities  association  unless  the 
Commission  determines  that  "the  rules 
of  the  association  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  (and)  to  promote  just 
and  equitable  principles  of  trade."" 
The  Commission  believes  that  by 
providing  the  NASD  with  real-time 
reports  of  transactions  in  OTC  Equity 
Seicurities  and  enabling  the  construction 
of  audit  trails,  the  proposed  rule  change 
significantly  will  improve  the  NASD's 
ability  to  regulate  the  market  in  those 
securities. 

Congress  has  found  that  the  penny 
stock  market  "suffers  from  a  lack  of 
reliable  and  accurate  quotation  and  last- 
sale  information,"  that  it  is  in  the  public 
interest  to  "improve  significantly"  this 
information,  and  that  "a  fully 
implemented  automated  quotation 
system  for  penny  stocks  would  meet  the 
information  needs  of  investors  and 
market  participants  and  would  add 
visibility  and  regulatory  and 


UMI 


11  See  Securitias  Exchange  Act  Releese  No.  30SeO 
(April  10. 1992).  97  FR  13396. 

uThe  Commission  consistently  haa  held  that 
price  quotations  mar«ly  propoae  transactions  and 
are  not  always  reliable  as  a  basis  for  detannining 
the  prevaUing  OMrkal  price.  Particularly  whan 
dealing  with  thinly  traded  securities,  in  the  absence 
of  last -sale  reporting,  a  market  maker's  quotation  i* 
not  usually  a  reliable  basis  for  determining  the 
actual  price  at  which  securities  will  trade.  See  In 
re  Bison  Securities.  Inc..  Sacuritias  Exchange  Act 
Relaaaa  No.  32034  (March  23.  1993),  S3  SEC  Docket 
2S93,  289S.  Experience  has  shown  thai  even  where 
firm  quotas  exist,  a  substantial  number  of  price 
sensitive  trsnaartlnni  may  take  place  betviaan.  or 
otttaide  of.  the  spreed.  See  In  re  Alataad  ft  Dempaey, 
Inc.  47  SEC  1034  (19S4). 

u  IS  U.S.C  78o-3(b)(S)  (19SS). 


surveillance  data  to  that  market."  m 
Because  the  proposed  rule  tdiange  will 
facilitate  real-time  dissemination  of 
transaction  information  for  securities, 
many  of  which  are  "penny  stocks."  » 
the  Commission  believes  the  proposed ' 
rule  change  is  consistent  with  the  goals 
expressed  by  Congress  in  section  17B  of 
the  Act. 

IV.  Conclusioi 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l),  l5A(b)(6),  and  17B  of  the  Act 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is, 
approvetL 

By  die  Conunisslon. 
Maiiiant  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc.  93-17416  Filed  7-21-03;  8:45  am} 
MXMQ  coot  wie-ei-M 
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Seif-Ragutotory  OrganlzattoiM;  Th* 
Option*  CtMring  Corp.;  Ordar 
Approving  a  Propoaad  Rul*  Changa 
Relating  to  tha  Stock  Loan  Hadga 
Program 

)uly  IS.  1903. 

On  October  23, 1992,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  SMnuities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  that  would  permit 
OCC  to  administer  stock  loan  and 
borrow  transactions  between  OCC 
clearing  members.  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^bter  on  December  15. 1992,  to 
solicit  comments  fitun  interested 
persons.'  On  May  13, 1993.  OCC  filed 


MIS  U.S.C.  78q-2  (1988).  Section  17B(b)(t) 
requires  the  Commisaion  to  "fadUtata  the  wide- 
spread disseoiinetion  of  reliable  and  accufata  lait- 
sala  and  qtwtation  infctntation  with  raapect  to 
pennystocks*  *  *  with  •  view  toward 
aataUiahiag.  at  theaarheat  iMaMe  tiHM,  oneor 
■Mre  autooMtad  quottlon  iyilanM  thnt  wiU  coilaci 
and  disseminate  information  regarding  all  penny 
stocks." 

The  OTCBB  is  carrantiy  deaipialad  aa  a  VQS  lor 
purposes  of  the  penny  stock  dlicloai—  ralae 
ad(^>ied  under  sectionlS<g)  of  the  Act  The 
Commiaaion  vtr^^^ttie  NASD  to  apply  ior 
deaignation  of  the  OTCBB  as  an  "auloaiialed 

rtation  tystam"  far  purpoiaa  of  sectian  17B  of 
Act  whan  the  facililiaa  for  collecting, 
pfocaasing.  and  diaaamlnating  last-aale  infermatioo 
on  OTC  Equity  Sacuritiea  become  operational  in 
August  of  1993. 
»  See  IS  U.S.C  78c(aXSlXA}. 
MS  U.&C  7aa(bMl)  (1988). 
a  Seasritias  BxdWBfa  Act  RateM  No.  31S72 
(Decambar  7, 1992).  S7  FR  89385. 
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Amendinant  No.  1,  and  an  June  3. 1993, 
OOC  writhdrew  Amendni«nt  No.  1  and 
filed  a  revised  Ammdment  No.  l.s  No 
comments  were  received.  This  order 
approves  the  proposal. 

LDescriptioa 

The  proposed  rule  change  permits 
OCC  to  operate  a  facility,  referred  to  as 
the  "Stock  Loan/Hedge  Program."*  to 
administer  stock  loan  and  borrow 
transactions  between  participating 
clearing  members  and  to  allow  certain 
stock  loan  and  borrow  poaitiona 
resulting  from  such  transactions  to 
constitute  hedges  against  stock  option 
positions  overlying  the  same  stocks  for 
purposes  of  OOC's  margin  calculation. 
OCC  will  have  a  lien  and  right  of  set  off 
against  stock  loan  and  bcmtmr  positiiHis. 
and  the  clearing  members'  margin 
requirements  will  reflect  the  increase  or 
decrease  in  risk  to  OCC  associated  with 
stock  loan  and  borrow  positions. 

Prospective  stock  lenders  and 
borrowers  will  identify  eadi  other  and 
will  agree  on  the  terms  of  the  stock  loan 
without  OCC  involvement.9  OOC  will 
have  no  role  in  matching  lending  and 
borrowing  hedge  clearing  members.* 
After  the  two  clearing  members  have 
agreed  to  the  terms  of  the  stock  loan,  the 
lending  clearing  member  will  transfer 


*  TIm  purpoM  of  tlM  UMminMnt  was  to 
incorporata  changat  approvad  by  lita  Coaunistiao 
in  Sacuriija*  Exchansa  Act  Ralaaaa  No*.  316S2 
(Daoanbar  91, 19B2).  5«  PR  33ia  [Ftla  ^4o•.  SR- 
OOC-01-12  and  SR-IC£-S2-03)  and  31831 
(Decambar  22. 1992).  57  FR  ft24ll  [FUa  Noa.  SB- 
OCC-e2-21  and  SR-ia>e2-04].  Tba  rv.— .t«f««« 
did  wM  pubiich  notica  of  tba  aaandmant  >»#ra<i«* 
it  did  not  subctanliaUy  aBad  tba  propoMd  nil* 
cfaanga. 

*  A  clearing  mambar  that  i«  approved  to 
participate  in  the  Stock  Loan/Hadga  Program  is 
lefaned  to  at  a  "hedge  clearing  member."  A  hedge 
clearing  member  that  lands  stock  through  the  Stock 
Loan/liedge  Program  is  referred  to  as  a  "leading 
clearing  mambar,"  and  a  hedge  clearing  miwiber 
that  bctrows  stock  is  lefarTed  to  as  a  "bonowing 
clearing  member."  Stocks  that  ara  atigibia  for  tba 
program  are  referred  to  as  "eligifala  stocks." 

•  The  tenou  of  Iha  transactions  will  indnda, 
among  other  things,  the  amount  of  stock  to  be 
borrowed,  the  value  of  the  collateral  to  be  paid  bjr 
the  bcmrwing  daaring  member,  and  the  fee  to  ba 
paid  by  the  borrowing  clearing  member  to  the 
lending  clearing  member.  This  fee  will  be  paid  by 
the  borrowing  clearing  member  to  the  landing 
dasring  member  outside  of  the  Stock  Loan/Hadga 
Program,  and  OCC  will  have  no  responsibility  as  to 
its  payment 

•  OCC  states  in  the  Bling  that  if  dM  Stock  Loan/ 
Hedge  Program  is  successful,  it  may  be  modified  so 
that  OCC  has  a  role  in  the  matching  procaas.  OOC 
will  file  a  proposed  rule  change  under  section 
lS(bX2)  of  the  Act  before  modifying  the  program  to 
Involve  OOC  in  the  matching  of  landing  and 
borrowing  hedge  clearing  mambara. 


the  stock  '  by  book-entry  transfiw  •  to 
OCC's  accotmt  at  a  correspondent 
depository.*  The  transfer  instructions 
will  identify  the  borrowing  clearing 
membo-  and  will  specify  the  collateral 
to  be  received  by  the  lending  clearing 
membw.  Upon  receiving  notice  from  the 
correspondent  depository  of  its  receipt 
of  the  stodc,  OCC  will  instruct  the 
depoaitory  to  redeliver  the  stock  to  the 
borrowing  clearing  member  against 
payment  of  the  required  collateral 
amount,  to 

Money  settlement  of  stock  loans  will 
take  place  through  the  correspondent 
depository's  facilities.  When  a 
borrowing  clearing  member  pays  the 
required  collateral  amount  to  the 
correspondent  depository,  the  stock 
loan  transaction  will  become  final  at  the 
depository  (i.e.,  tvill  constitute  "an 
entry  on  the  books"  of  the  depository). 
If  a  borrowing  clearing  member  fails  to 
make  money  settlement  with  the 
correspondent  depository  for  the  day  on 
which  the  stock  transfer  takes  place,  the 
correspondent  depository  will  reverse 
thetransfer.it 

OCCs  rules  define  "stock  loan"  as  a 
matched  pair  of  securities  c(Hitracts  for 
the  loan  of  eligible  stock  made  through 
the  Stock  Loan/Hedge  Program  with  one 
securities  contract  being  between  the 
lending  clearing  member  and  OCC  as 
borrower  and  the  second  securities 
contract  being  between  OCC  as  lender 
and  the  borrowing  clearing  member. » 


^To  be  an  eligible  slock.  (1)  the  slock  must 
underlie  a  slock  option  contract  issued  by  OOC,  (2) 
the  stock  musi  be  eligible  for  deposit  at  a 
correapoodaM  dapoailory  (see  infra  no<«  9),  and  (3) 
OCC  must  not  have  made  a  determination  to 
tanninate  all  outstanding  stock  loans  relating  to  the 
security. 

•All  transfers  in  tba  Stock  Loan/Hedge  Program 
sviU  be  book -entry  transfers. 

•A  correspondent  depository  is  a  securities 
depository  at  which  OCC  has  an  account  for 
procaasing  Stock  Loan/Hedge  Program  activity. 
Initially,  Midwest  Securities  Trust  Company 
("MSTC*T  will  act  as  the  only  correspondent 
depository,  but  OCC  may  esublisb  correspcndant 
relationships  with  other  depositories  in  the  future. 
OCC  will  inform  the  Commission  in  writing  ihould 
it  dadda  to  establish  any  additional  correspondent 
relationships. 

10  Regulation  T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  spedHes  that  the  value  of 
the  collateral  for  a  stock  loan  cannot  be  less  than 
100%  of  the  marlLst  value  of  the  stock  at  the  doaa 
on  the  preceding  day,  and  OCC's  proposed  rulaa 
reflect  this  requirement  |12  CFR  220.16]  Initially, 
OCC  will  allow  only  cash  to  be  used  as  collolaral. 
As  OCC  develops  experience  with  the  Stock  Loan/ 
Hedge  Program,  It  may  consider  allowing  some  of 
the  other  acceptable  forms  of  collateral  permitted  by 
Regulation  T  to  be  used  as  collateral  in  the  Stock 
Loan/Hadge  Program.  Prior  to  any  such  change. 
OOC  will  file  a  proposed  rule  change  under  section 
19(bK2)oftheAct. 

<>  ff^  MSTC  Article  DL  Rule  1.  Section  2  ("Right 
to  Reverse  Book-Entry  Movements"). 

"  New  Section  l.S.  (9)  of  ArUde  I  of  OCCs  By- 
Laws.  The  tam  "securities  contract"  ia  used  in  the 


OCCs  rules  provide  that  OCC  will  be 
deemed  to  have  accepted  a  stock  loan 
and  to  have  become  a  party  to  the  stock 
loan  at  the  time  that  a  tFansfiar  of  the 
eligible  stock  that  is  the  subject  of  a 
stock  loan  from  OOC  to  the  borrowing 
clearing  member  constitutes  a  final 
entry  on  the  books  of  the  correspondent 
depository  (i.e.,  when  the  borrowing 
clearing  member  has  completed  money 
settlement  with  the  correspondent 
depository).  OOC's  rules  fiiither  provide 
that  commencing  at  the  time  that  OOC 
is  deemed  to  have  accepted  a  stock  loan. 
the  role  of  OCC  with  respect  to  the  stock 
lo&n  transaction  shall  be  that  of 
principal  with  OCC  being  the  borrower 
to  the  lending  clearing  member  and  the 
lender  to  the  borrowring  clearing 
member.  Thereafter,  the  rights  and 
obligations  of  the  lending  and 
borrowing  clearing  memben  shall  be 
against  and  to  OCC 

OCC  will  require  each  participating 
clearing  member  to  instruct  OCC  as  to 
which  accounts  the  stock  loan  and 
borrow  positions  are  to  be  carried.** 
Subject  to  certain  conditions,  hedge 
clearing  membere  may  maintain  stock 
locm  positions  in  a  customere'  account, 
a  market  maker's  (specialist's)  account, 
or  a  Rrm  account.>«  An  instruction  from 


definition  of  "stock  loan."  among  other  raasoas.  to 
make  dear  that  tba  contracts  bitwaaa  OCC  aod  a 
lending  clearing  mambar  and  balwMB  OOC  and  « 
borrowing  daaris^  mambar  ara  each  a  aacuribaa 
contract  for  pnrpoaaa  of  tba  Bankruplqr  Codai 
(Under  741(7)  of  the  Bankruptcy  Coda.  11  U.S.C 
741(7),  a  securities  contract  indndas  a  contract  (or 
the  loan  of  a  sacnrily.)  OOCTs  ability  to  make  tba 
Stock  Loan/Hadga  Program  availaMa  in  the  mmiaar 
described  in  this  filing  is  contingent  upon  the 
applicability  to  stock  loans  of  the  spodal  ptx>visieM 
of  the  Bankruptcy  Code  tliat  protect  the  dose-out 
activities  of  sacuritias  daaring  agaadw  from  attack 
by  the  trastaa  for  a  bankrupt  ciauing  marabar.  Hm 
proposed  definition  of  the  tern  stoa  loan  ia 
Intended  to  make  clear  that  the  Stodc  Loan/Hadge 
Program  is  within  the  purview  of  these  special 
provisions. 

"  Hedge  clearing  mambars  may  submit  standing 
instructions  stating  tba  account  or  accoaiits  in 
which  all  of  the  clearing  member's  stock  loan  or 
borrow  positions  are  to  be  carried. 

>«  Stock  loan  posibons  for  which  tba  loaned  stock 
is  held  for  the  account  of  a  customer  other  than  a 
market -maker  or  specialist  must  be  carried  in  tba 
lending  clearing  member's  customers'  account 
Stock  loan  positions  for  which  the  loaned  stock  ia 
held  for  the  account  of  a  market-makar  or  spadaHst 
may  be  carried  in  the  lending  clearing  member's 
customers'  account  or  markat-makar's  (specialist's) 
account.  Because  OCC's  markat-makar's 
(specialist's)  account  agreement  does  not 
accommodate  stock  loans,  stock  loan  and  borrow 
positions  may  not  be  maintained  ia  a  markal- 
maker's  (specialist's)  account  unlam  tba  i 
maker  or  spedalist  has  entered  into  a  i 
maker*!  (specialist's)  aocount  a(|.iniananl  thai 
authorizes  slock  loan  and  borrow  positions  to  ba 
maintained  in  the  account  or  in  the  case  of  a 
combload  markal-makars'  (specialists')  account 
unlam  each  OMrkal-makar  (spadaliat)  that  is  a 
participant  in  the  accoual  has  aniarad  into  an 
aocobiu  agraemani  that  authoriaaa  stock  loan  and 
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a  lending  clearing  member  to  OCC 
designating  a  customers'  account  or  a 
market-maker's  (specialist's)  account  as 
the  account  in  which  a  stock  loan 
position  is  to  be  carried  will  constitute 
a  representation  that  the  loaned 
securities  to  which  the  stock  loan 
position  relates  (1)  are  carried  for  the 
account  of  a  customer  and  that  the 
hypothecation  of  such  loaned  stock  to 
OCC  does  not  contravene  any  provision 
of  Commission  Rules  8c-l  and  15c2- 
1."  and  (2)  are  neither  fiilly-paid 
securities  nor  excess  margin  seoirities 
within  the  meaning  of  Commission  Rule 
15c3-3.te 

Margin  Treatment 

Stock  loan  positions  and  stock  borrow 
positions  will  be  subject  to  two  types  of 
margin.  First,  hedge  clearing  members 
will  be  required  to  pay  and  will  be 
entitled  to  receive  daily  maxk-to-market 
payments.  As  a  result  of  these 
payments,  the  collateral  values  held  by 
the  lending  clearing  members  will  be 
adjusted  daily  so  that  the  collateral 
values  are  always  equal  to  the  loaned 
securities'  dosing  market  prices  from 
the  preceding  trading  day.  Second.  OCC 
will  require  lending  clearing  members 
and  borrowing  clearing  members  to 
deposit  margin  (referred  to  as 
"additional  margin")  with  OCC  to  cover 
OCC's  risk  that  (1)  the  market  will  move 
against  a  stock  loan  or  borrow  position 
during  the  day  and  (2)  the  clearing 
member  carrying  the  position  will  be 
imable  to  make  the  required  mark-to- 
market  payment  on  the  next  business 
day." 

OCC  %vill  compute  additional  margin 
with  respect  to  stock  loan  and  borrow 
positions  as  follows.  Stock  loan  and 
borrow  positions  will  be  treated  as  being 


in  the  same  class  group  >"  as  stock 
options  overlying  the  same  eligible 
stock.  Stock  loan  and  borrow  positions 
in  each  account  that  relate  to  the  same 
eligible  stock  will  be  netted  to  produce 
a  net  stock  loan  or  net  stock  borrow 
position  for  the  account.  Additional 
margin  will  be  determined  on  a 
combined  basis  on  the  net  stock  loan  or 
net  stock  borrow  position  along  with 
any  stock  option  positions  in  the  same 
class  group  in  the  account.  Additional 
margin  on  the  remaining  stock  loan  and 
stock  borrow  positions  in  the  accoimt 
v»rill  be  determined  by  (1)  multiplying 
the  applicable  margin  inter\'al  ^^  times 
the  number  of  shares  in  the  remaining 
stock  loan  positions  times  the  closing 
prices  from  the  prior  trading  day 
("marking  price").  (2)  multiplying  the 
applicable  margin  interval  times  the 
number  of  shares  in  the  remaining  stock 
borrow  positions  times  the  marking 
price,  and  (3)  adding  the  resulting 
margin  requirements  for  the  remaining 
stock  loan  and  stock  borrow  positions 
together.  This  additional  margin 
requirement  will  then  be  added  to  the 
additional  margin  requirement  for  the 
combined  stock  option  positions  and 
net  stock  loan  or  borrow  positions  to 
determine  the  total  additional  margin 
requirement  for  the  class  group.*"  OCC 
will  make  the  first  collection  of 
additional  margin  with  respect  to  a 
stock  loan  on  the  morning  of  the  first 
business  day  after  the  stock  loan  is 
initiated. 

Clearing  Fund  Provisions 

Open  stock  loan  positions  of  hedge 
clearing  members  will  be  taken  into 
account  in  calculating  their  stock 
clearing  fund  obligations.**  OCC's  stock 
clearing  fund  will  be  available  to  cover 
any  losses  suffered  by  OCC  as  a  result 


of  the  failure  of  a  hedge  clearing 
member  to  perform  any  of  its  obligations 
to  OCC  with  respect  to  stock  loans  and 
borrows. 

OCC  anticipates  that  borrowing 
clearing  memoers  will  use  the  Stock 
Loan/Hedge  Program  in  an  effort  to 
reduce  their  margin  requirements  on 
reversal  positions."  OCC  edso 
anticipates  that  lending  clearing 
meml^rs  will  not  be  hedged  (i.e..  will 
have  no  corresponding  option  position) 
with  respect  to  their  reversal  positions. 
Given  these  ass\imptions.  the  Stock 
Loan/Hedge  Program  should  result  in  a 
slight  reduction  to  the  stock  clearing  ^ 
fund  in  cases  where  the  securities  that 
are  the  subject  of  a  stock  loan  or  borrow 
transaction  have  an  equity  margin 
interval  of  greater  than  five  percent.*'  If 
the  seciirities  being  loaned  or  borrowed 
through  the  program  have  an  equity 
margin  interval  of  less  than  five  percent, 
the  result  should  be  a  slight  increase  to 
the  clearing  fund.** 

Suspension  of  Hedge  Clearing  Members 

If  OCC  suspends  a  hedge  clearing 
member.  OCC  will  not  accept  any  new 
stock  loan  transactions  to  which  the 
suspended  clearing  member  is  a  party 
after  the  time  of  the  suspension.  After 
assessing  the  open  stock  loan  and 
borrow  positions  of  a  suspended 
clearing  member.  OCC  will  (1)  close-out 
the  positions  by  terminating  the  stock 
loans  and  stock  borrows.  (2)  close-out 
the  positions  by  o^etting  the  positions 
against  each  other,  or  (3)  Veep  the 
positions  open  and  establish  additional 
hedges  for  Uiem.  *>  VVith  respect  to  stock 
loans  that  are  in  the  process  of  being 
terminated  at  the  time  that  the  clearing 
member  is  suspended.  OCC  will  instruct 
the  non-suspended  counterparty  to  buy- 
in  or  sell-out  the  loaned  stock  for  the 
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borrow  positions  to  be  maintained  in  the  account. 
Stock  loan  position*  for  which  the  loaned  stock  is 
held  for  the  account  of  a  non-custotner  must  be 
maLntained  in  a  firm  account. 

i>This  provision  is  intended  to  allow  lending 
clearing  members  to  satisfy  the  notice  and 
certificatiaa  raqnlremeots  of  Rules  8c-l  and  I5c2- 
1  (17  CFR  240.8C-1  and  240.15C2-1)  as  these 
requiremeats  apply  to  the  Stock  Loan/Hedge 
Program.  Rules  8c-1  and  l$c2-l.  in  pertinent  part, 
prohibit  the  hypothecation  and  commingling  of 
customer  securities  without  first  obtaining  the 
written  consent  of  each  customer  whose  securities 
are  to  be  hypothacatad  or  commingled. 

"Rule  15c3-3  (17  CFR  240.15c3-3)  requires  that 
a  borkerKiaalar  maintain  possession  or  control  of  all 
customer  full-paid  and  excess  margin  securities,  so 
such  securities  can  not  t>e  the  subject  of  a  stock 
loan.  Neverthaias*.  customer  securities  that  the 
brok«r-dealer  clearing  member  is  permitted  to  lend 
may  be  the  lubfect  of  a  stock  loan  conducted 
through  the  Stock  Ixan/Hedge  Program. 

>'  The  margin  required  to  be  deposited  with  OCC 
with  respect  to  stock  loan  and  borrow  positions  is 
analogous  to  additional  margin  on  short  stock 
option  position*:  therefore,  it  is  referred  to  in  OCC's 
rules  and  in  this  release  as  "additional  margin." 


1*  A  "class  group"  consist*  of  all  put  and  call 
options  relating  to  the  same  underlying  interest. 

<*The  margin  interval  is  the  maximum  one-day 
price  move,  upwards  or  downward*,  of  the 
underlying  security  against  which  OCC  choose*  to 
protect.  If  in  an  account  in  which  a  hedge  clearing 
member  is  carrying  stock  loan  or  stock  borrow 
positions  there  are  no  long  or  short  option  positions 
in  the  same  class  group  as  the  stock  loan  or  stock 
borrow  positions.  OCC  will  assign  a  margin  interval 
of  five  percent  to  the  stock  underlying  the  stock 
loan  or  borrow  positions.  If  the  clearing  member  is 
carrying  any  long  or  short  options  in  the  same  class 
group  in  the  account.  OCC  will  assign  the  margin 
interval  for  that  class  group  to  the  stock  loan  or 
borrow  position*. 

K>OCC  also  will  lake  into  account  stock  loan  and 
borrow  position*  in  calculating  the  alternative 
"minimum  additional  margin  requirement" 
described  in  OCC  Rule  60UcMlMCK6). 

>i  OCC  will  determine  the  total  nimiber  of  shares 
of  stock  underlying  each  stock  loan  position  and 
each  stock  borrow  position  and  divide  each  such 
number  by  the  unit  of  trading  applicable  to  options 
contract*  overlying  the  same  stock  to  arrive  at 
"options  contract  equivalent"  numbers  that  can  be 
used  for  clearing  fund  calculation  purposes. 


»  A  reversal  i»  a  trading  strategy  whereby  one 
holds  a  short  stock  position  and  a  short  put  option 
and  a  long  call  option  on  the  same  stock. 

23  While  both  the  lending  and  borrowing  clearing 
members  will  increase  their  average  daily  gross 
contract  quantity,  the  lender's  daily  average  equity 
margin  requirement  will  increase,  and  the 
borrower's  equity  margin  requirement  will  decrease 
but  to  a  greater  extent  than  the  corresponding 
increase  to  the  lender's  margin  requirement.  Letter 
from  Stuart  C  Harvey.  Jr..  Staff  Counsel,  OCC  to 
Jerry  W.  Carpenter,  Branch  Chief.  Division  of 
Market  Regulation  ("Division"),  Commission  (April 
6.  1993). 

M  While  both  the  lending  and  borrowing  clearing 
members  will  increase  their  average  daily  gross 
contract  quantity,  the  lender's  daily  average  equity 
margin  requirement  will  increase,  and  the 
borrower's  equity  margin  requirements  will 
decrease  but  to  a  lesser  extent  than  the 
corresponding  increase  to  the  lender's  margin 
requirement.  Id. 

zs  In  general.  OCCs  proposed  rules  applicable  to 
the  Stock  Loan/Hedge  Program  are  designed  to 
make  the  actions  available  to  OCC  with  respect  to 
open  option  positions  available  with  respect  to 
stock  loan  and  tx>rrow  positions. 
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account  of  OOC  unlets  OOC  concludes 
that  the  buy-in  or  sell-out  may  be 
defnred  because  other  arrangements 
adequate  for  the  protection  of  OOC  and 
the  counterparty  have  been  made. 

Termination  of  Stock  Loans 

A  stock  loan  may  be  tenninated  by 
OCC.  the  borrowing  clearing  member,  or 
the  lending  clearing  memb^.M  A 
borrowing  clearing  member  will  be  able 
to  terminate  a  stock  loan  by  delivering 
the  loaned  stock  to  OCC's  account  at  a 
correspondent  depository  with 
instructions  identifying  the  lending 
clearing  member  to  whidi  the  stock  is 
to  be  redelivered.  Upon  receiving  notice 
of  the  delivery.  OCC  %vill  instruct  the 
correspondent  depository  to  redeliver 
the  loaned  stock  to  the  Irading  clearing 
member  against  pa3rment  by  the  lending 
cleariM  member  of  the  current  ^ue  of 
the  collateral,  which  will  be  equal  to  the 
preceding  trading  day's  closing  value  for 
the  stock.  A  lending  clearing  member 
will  be  required  to  give  notice  of 
termination  to  OCC  five  business  days 
in  advance  of  the  day  on  Mrbich  it 
wishes  the  termination  to  be  settled  in 
order  to  give  the  borrowing  clearing 
member  time  to  obtain  the  stock  that  it 
will  be  reouired  to  deliver.  OCC  will 
notify  the  borrowing  clearing  member  of 
the  termination  on  Uie  day  that  it 
receives  the  notice  from  the  lending 
clearing  member.  On  the  scheduled 
settlement  day,  the  lending  clearing 
member  will  have  the  right  to  buy-in  the 
loaned  stock  if  the  borrowing  clearing 
member  fails  to  make  delivery.  OCC  will 
continue  to  require  the  parties  to  a  stodc 
loan  to  make  and  receive  mark-to- 
maricet  payments  and  will  continue  to 
require  additional  margin  with  respect 
to  both  the  stock  loan  position  and  the 
stock  borrow  position  until  Uie  stock 
loan  is  terminated. 

n.  Discussion 

The  Commission  believes  OCCs 
proposal  is  consistent  with  the  Act  and 
particularly  with  Sections  17A(b)(3)  (A) 
and  (F) »'  and  with  section  17A(a)(2)(A) 
of  the  Act.28  Sections  17A(b)(3)  (A)  and 
(F)  require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  funds  in  the  custody  or 


z*  OCC  hu  the  authority  to  tarmiiute  tb» 
outstanding  stock  loans  relstlDg  to  one  or  more 
particular  digible  atocka  upon  a  derermination  that 
dminutancaa  warrant  luco  action.  OCC  anticipates 
that  this  authority  will  rarely,  ,1  avar,  be  needed. 
Howevar.  stock  loans,  unlike  options,  will  have  an 
indefinite  duration,  arri  this  authority  will  allow 
OCC  to  tanninale  the  Stock  Loan/Hedge  Program. 

"  15  UAC  7S()-l(bX3)  (A)  and  (F). 

MtS  U.S.C  78q-l(aX2)  (A)  (1993). 


control  of  the  clearing  agency  or  for 
which  it  is  responsible.  Section 
17A(b)(3)(F)  further  requires  the  rules  of 
a  clearing  agency  to  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  naticmal  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest.  Finally,  section  17A(a)(2)(A) 
directs  the  Commission  to  use  its 
authority  under  the  Act  to  facilitate  the 
establishment  of  link  or  coordinated 
facilities  for  the  clearance  and 
settlement  of  transactions  in  securities, 
securities  options,  and  futures.  As 
discussed  below,  the  Commission 
believes  the  proposed  rule  change  is 
condstent  with  these  provisions. 

Under  the  proposal,  clearing  member 
exposure  to  counterparty  default  in  a 
stock  loan  transaction  should  be 
minimal.  Hedge  clearing  members  will 
be  required  to  pay  or  will  be  entitled  to 
receive  daily  mark-to-market  payments. 
As  a  result  of  these  payments,  the  value 
of  the  collateral  held  by  the  lending 
clearing  member  should  always  be  equal 
to  the  loaned  securities'  closing  market 
price  from  the  preceding  trading  day. 
Furthermore,  because  OCC  becomes  a 
principal  in  stock  loan  and  borrow 
transactions,  the  proposal  centralizes 
the  administration  of  stock  loan  and 
borrow  transactions.  As  principal,  OCC 
will  act  as  the  borrower  to  the  lending 
clearing  member  and  as  the  lender  to 
the  boiTowing  clearing  member,  and  the 
ri^ts  and  obligations  of  the  two 
clearing  members  will  be  against  and  to 
OCC. 

OCC  will  continue  to  employ  its 
monitoring  and  risk  reduction 
procedures,  which  were  subject  to 
Commission  review  and  were  approved 
by  the  Commission  in  previous  rule 
filings,  in  the  Stock  Loan/Hedge 
Program.*"  Applying  these  procedures. 


»  Among  other*,  these  safeguards  icdude  (1)  the 
Theoretical  Intermarket  Margining  System 
("TIMS'T  which  employs  option  price  theory  to 
identify  and  measure  majket  risk  and  to  calculate 
margin  requiremenU  (Securities  Exchange  Act 
Release  hki.  323S8  (Xlay  2S,  1903),  5S  FK  31989 
{File  No.  SR-OCC-93-061):  (2)  the  Concentration 
Monitoring  System  which  enables  OCC  to  analyte 
and  address  risks  resulting  from  concentrated, 
undiversified  options  portiblios  (Division, 
Commission,  Market  Analysis  of  October  13  and  16, 
1989,  at  137-42  (December  1990);  (3)  the  Risk 
Management  System  which  generally  allows  OCC  to 
evaluate  the  ri^  associatpcl  with  the  entire  stock, 
options,  and  futures  portfolios  hold  by  its  clearing 
mpmbeis  (Securities  Exchange  Act  Release  Na 
30346  (February  6,  1992),  57  FR  5195  (File  No.  SR- 
OCC  91-171);  (4)  the  valued  securities  program 
eligibility  standards  for  stock  an  J  corporate  debt 
whidi  help  to  ensure  that  a  clearing  memben' 
stocks  deposited  as  siargin  will  have  an  active, 
liquid  market  to  permit  their  sale  or  pledge  In  Che 
event  of  a  member  default  (Securities  Exchange  Act 
Release  No.  29576  (August  16, 1991),  56  FR  41873 


which  have  performed  well  in  the  put, 
to  the  Stock  Loan/Hedge  Program 
should  enable  OCC  to  continue  to 
safeguard  securities  and  funds  in  its 
custody  and  control  or  for  which  it  is 
responsible  in  fulfilbnent  of  its  statutory 
obligation  and  should  help  improve  the 
efficiency  and  safety  of  stock  lending 
transactions.  Accordingly,  the 
Commission  believes  the  proposal  is  a 
significant  step  in  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  naticmal  system  for  the 
prompt  and  acciuate  clearance  and 
settlement  of  seciuities  transactions. 

The  (Commission  notes  that  OCC  has 
included  provisions  for  the  buying-in, 
selling-out,  and  closing-out  of  stock  loan 
and  borrow  positions.  OCC's  proposed 
rules  relating  to  open  stock  loan  and 
borrow  positions  of  a  suspended 
clearing  member  are  designed  to  make 
the  remedial  actions  that  are  currently 
available  to  OCC  with  respect  to  open 
options  positions  also  available  to  OCC 
with  respect  to  stock  loan  and  borrow 
positions.  The  Commission  believes  it  is 
prudent  for  OCC  to  include  these 
measures  in  its  Stock  Loan/Hedge 
Program  and  that  these  procedures  will 
help  prevent  financial  loss  to  OCC  and 
its  clearing  members  in  the  event  of  a 
major  participant  default 

OCC  will  first  collect  additional 
margin  for  a  stock  loan  transaction  from 
the  lending  and  the  borrowing  clearing 
members  on  the  morning  of  the  first 
business  day  after  the  stock  loan  is 
initiated.  Therefore,  OCC  will  not  have 
margin  on  deposit  with  respect  to  the 
stock  loan  if  a  lending  clearing  member 
or  a  borrowing  clearing  membwr  defaults 
after  a  stock  loan  becomes  final  but 
before  margin  is  collected  on  the  next 
business  day.  OCC  believes  that  its 
ability  to  collect  margin  on  an  intraday 
basis  and  its  recourse  to  the  clearing 
fund  deposits  of  clearing  members  will 
be  adequate  to  protect  it  against  this 
risk. 

OCC  also  has  the  authority  to 
terminate  outstanding  stock  loans 
relating  to  one  or  more  particular 
eligible  stocks  upon  a  determination 
that  circumstances  warrant  such 
action. 30  The  Commission  believes  that 


(File  No.  SR-OOC-8a-03|)  and  (5)  the  valued 
securities  program  concentration  ratio  which  limits 
the  amount  of  stock  of  any  one  issuer  that  can  ba 
held  in  an  account  to  tan  percent  of  the  margin 
requirement  for  the  account  (id). 

»>For  axampla,  OCC  has  repraaaoled  that  with 
rospFCt  to  a  security  that  is  both  the  sub|ect  o(  a 
slock  loan  through  the  Stock  Loan/Hedge  Prograa 
and  is  the  subject  of  a  two  tiered  tender  offer,  OCC 
will  use  its  authority  under  Article  XXI.  Section 
2(c)  of  its  By-Laws  to  terminate  a  borrowing 
clearing  mombnr's  stock  loan  positions  and  to 
return  the  securities  to  the  lending  clearing 
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OCC's  ability  to  tenninate  a  stock  loan 
position  if  that  position  exposes  OCC 
and  its  membenhip  to  undue  financial 
risk  add  safety  to  OCC's  operation  of  the 
Stock  Loan/Hedge  Program  and, 
therefore,  is  consistent  with  OCC's 
obligations  under  sections  17(b)(3)(A) 
and  (F)  of  the  Act. 

The  Commission  also  believes  OCC's 
proposal  is  consistent  with  section 
17A(a)(2){A)  of  the  Act.  The  proposal 
extends  the  availability  of  intermarket 
clearing  fadUties  by  further  linking  and 
coordinating  the  clearance  and 
settlement  of  securities  and  securities 
options. 

m.  CondiMkin  ' 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act.>» 

It  is  therefore  ordered.  P\irsuant  to 
section  19(b)(2)  of  the  Act,32  that  OCCs" 
proposed  nile  chan^  (File  No.  SR- 
OCC-92-34)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delated 
authority.M 

Mar^ret  H.  McFarlaad. 
Deputy  Secntary.  ! 

(FR  Doc.  93-17355  Filed  7-21-93;  8:45  am] 
■UMQ  OOOK  M1»-«1-« 


SeWnegultory  Organizatione; 
Appllcatione  for  UnUeted  Trading 
Prtvilagaa;  NoUoa  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 

July  16. 1993. 

The  above  named  national  seoirities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  \inlisted  trading  privileges  in  the 
following  securities: 

Continental  Airlines,  Inc. 
Class  A  Common  Stock,  S.01  Par  Value 
(File  Na  7-10966) 
Continental  Airlines,  Inc 
das  B  Conmon  Stock.  S.01  Par  Value  (File 
Na  7-10967)  ! 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  August  6, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Joaethao  G.  Katz. 
Secretary. 

IFR  Doc  93-17419  Filed  7-21-93;  8:45  am] 
■NjjNQ  cooc  saia-ef-M 


Self-Regulatory  Organizatlona; 
Appllcatlona  for  Unlisted  Treding 
Privllegee;  Opportunity  for  Heering; 
Ptiiladelphia  Stock  Exchange,  Inc. 


.  UHw  from  Iww  C  Yoi«  Vic«  PrMidtnt 
•nd  Dapaty  CaMnl  Coumal.  OCC  10  }«fry  W. 
CaipwM*.  Bnocfa  ChM.  Ohrteioa.  Coouniuion 
Quly  12. 1SS3). 

M 19  VS.C  7S4-l(bX9XA). 

ni9U.S.C7Ss(bX2).  I 
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July  16. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

GomdiKO,  Inc 

8.34  Pc.  Cum.  Pfd  Stock  (File  No.  7-10979) 
Magma  Copper  Company 
Cum.  Cv.  Pfd  Stock,  $.01  Par  Value  (File 
Na  7-10980) 
Rhone  Poulence  Overseas  Ltd. 
8  ^/n  Pc.  Cum.  Guaranteed  Pfd  Shares 
Series  A,  $25  Par  Value  (File  No.  7- 
10981) 
Stone  Energy  Corporation 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
10982) 
LasmoPlc 
American  Depositary  Shares  Series  A  (Bach 
Rep.  One  Cum.  Dollar  Prelisrence  Share) 
(File  No.  7-10983) 
Grancara,  Inc 
Cnnmon  Stock.  No  Par  Value  (File  Na  7- 
10984) 
Grupo  Slmec  S.A.  de  CV. 
American  Depositary  Shares  (File  No.  7- 
10985) 
Espirto  Santo  Financial  Holdings  S,A. 
American  Depositary  Shares  $10  Par  Value 
(File  Na  7-10986) 
Axtar  Cotporatioa 
Common  Stock.  $.01  Par  Vahis  (File  Na  7- 
10987) 
ContlMBlal  Airitoaa.  Ine. 


Class  A  Common  Stock,  "When  Issued", 
SO.Ol  Par  Value  (File  No.  7-10988) 
Continential  Airlines.  Inc 
Class  B  Common  Stock,  "When  Issued", 
$0.01  Par  Value  (File  No.  7-10989) 
Bank  of  Boston  Corporation 
Depositary  Shares  (Each  Representing  V^o 
of  a  Share  of  7'/^  Pc.  Cum.  Pfd.  Stock 
Series  F  (File  No.  7-10990) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  6, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  mai^iets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  93-17418  Filed  7-21-93;  8:45  am] 
MUMQ  eooe  saia-ti-«i 


nilnge  Under  the  Public  Utility  Holding 
Compeny  Act  of  1935  ("Act") 

July  16, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarised  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
shoxUd  submit  their  views  in  writing  by 
August  9. 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  end  serve  a 
copy  on  the  relevant  applicant(8)  and/or 
decltnnt(s)  at  the  addfeesUs)  ipedfled 
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below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing. 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Connecticut  Light  and  Power 
Company  at  d.  (70-8088) 

The  Coiuiecticut  Light  and  Power 
Company  ("CLAP"),  Selden  Street, 
Berlin,  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
("WMECO"),  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01089, 
both  wholly-owned  electric  utility 
subsidiaries  of  Northeast  Utilities,  a 
registered  holding  company,  have  filed 
a  declaration  pursuant  to  sections  6(a) 
and  7  of  the  Act  and  Rule  50(a)(5) 
thereiinder  in  connection  with  their 
proposal  to  refinance  a  portion  of  each 
company's  cost  of  acquiring, 
constructing  and  installing  certain 
pollution  control  and/or  sewage  or  solid 
waste  disposal  facilities. 

The  declarants  propose  that  the 
Connecticut  Development  Authority 
("CDA")  issue  through  September  30. 
1995  one  or  more  series  of  pollution 
control  revenue  refunding  bonds  (1)  on 
behalf  of  CL&P  in  the  aggregate 
principal  amount  of  not  more  than 
$315,516,500  and  (2)  on  behalf  of 
WMECO  in  the  aggregate  principal 
amount  of  not  more  than  $53,853,500 
(collectively,  "New  Bonds")  for  the 
purpose  of  refunding  certain  pollution 
control  revenue  bonds  that  were 
previously  issued  by  the  CDA  on  behalf 
of  the  declarants  ("Old  Bonds"). 

The  New  Bonds  will  be  issued,  and 
the  proceeds  thereof  will  be  loaned  to 
the  declarants  to  cause  the  refunding  of 
the  Old  Bonds,  pursuant  to  indentures 
of  trust,  loan  agreements  and 
promissory  notes  (collectively.  "Bond 
Documents").  Under  the  Bond 
Documents,  the  declarants  will  agree  to 
make  payments  corresponding  to  the 
amounts  needed  to  pay  the  principal, 
interest,  and  premium,  if  any,  on  the 
New  Bonds  as  they  become  due,  and 
will  be  obligated  to  pay  the  fees  and 
chai^ges  of  the  CDA  and  trustees.  The 
monies  receivable  from  the  declarants 
by  the  CDA  will  be  pledged  and 
assigned  to  the  trustees  as  security  for 
the  New  Bonds. 

The  New  Bonds  will  mature  not  later 
thaii  30  years  from  the  date  of  issuance 
and  may  bear  interest  at  commercial 


paper  rates,  weekly  rates,  or 
multiannual  rates  and  may  be  converted 
for  their  remaining  term  to  bear  interest 
at  a  fixed  rate.  Such  rates  will  be 
determined  by  remarketing  agents  for 
each  interest  rate  period  (or,  if  the  New 
Bonds  are  converted  for  their  remaining 
term  to  bear  interest  at  a  fixed  rate,  for 
such  remaining  term)  at  that  rate  which 
results  in  the  market  value  of  the  New 
Bonds  on  the  date  of  such  determination 
being  100  percent  of  the  principal 
amount  thereof,  subject  to  a  maximum 
interest  rate  of  12%  per  annum.  Each 
company  will  pay  its  remarketing 
agent(s)  an  annual  fee  not  to  exceed 
0.125%  of  the  principal  amount  of  its 
New  Bonds  outstanding.  Taking  into 
account  all  the  fees,  charges  and  other 
costs  in  connection  with  the  proposed 
transactions,  the  effiactive  annual 
interest  cost  will  not  exceed  the  interest 
rate  on  the  New  Bonds  by  more  than 
one  percent. 

It  IS  anticipated  that  the  New  Bonds 
will  initially  bear  interest  at  weekly 
rates,  payable  monthly  in  arrears.  While 
the  New  Bonds  bear  interest  at  weekly 
rates  (and  at  certain  other  times  as  well), 
each  transaction  will  be  structured  so 
that  the  company's  loan  payment 
obUgations  shall  be  satisfied  by 
drawings  under  an  irrevocable  letter  of 
credit  ("Letter  of  Credit").  Under  each 
Letter  of  Credit,  while  the  New  Bonds 
bear  interest  at  weekly  rates,  the 
applicable  paying  agent  on  the  New 
Bonds  would  be  entitled  to  drew  up  to 
(i)  an  amount  equal  to  the  principal 
amount  of  the  outstanding  New  Bonds 
and  (ii)  an  amount  equal  to 
approximately  45  days'  interest  on  the 
New  Bonds  at  the  maximum  interest 
rate  of  12%  per  annum. 

Each  Letter  of  Credit  is  expected  to  be 
issued  by  a  bank  to  be  determined 
("Bank")  pureuant  to  a  letter  of  credit 
and  reimbursement  agreement 
("Reimbivsement  Agreement").  Under 
each  Reimbursement  Agreement,  the 
company  would  be  obligated  to  pay  an 
annual  letter  of  credit  commission  at  a 
rate  not  to  exceed  0.75%  per  annum  of 
the  total  amount  available  to  be  drawn 
under  the  applicable  Letter  of  Credit. 
Each  Reimbursement  Agreement  would 
also  require  the  company  to  pay  certain 
transfer,  drawing,  cancellation,  and 
other  fees,  to  comply  with  certain 
business  covenants,  and  to  reimburse 
the  Bank  for  any  amoimts  drawn  under 
the  Letter  of  Credit,  with  interest 
thereon  until  paid.  Each  Letter  of  Credit 
will  expire  three  to  five  years  after  its 
date  of  issuance,  unless  earlier 
terminated  or  extended  in  accordance 
with  its  terms.  The  declarants  seek 
authority  to  obtain  extensions  of  and 
replacements  for  the  Letters  of  Credit 


and  the  Reimbursement  Agreements 
(and  any  previous  extensions  thereof 
and  replacements  therefore)  from  time 
to  time  during  the  term  of  the  New 
Bonds,  provided  that  (i)  the  annual 
letter  of  credit  commission  appUcable  to 
any  such  extension  or  replacement  does 
not  exceed  0.75%  per  annum  of  the  total 
amount  available  to  be  drawn  under  the 
extended  or  replacement  Letter  of  Credit 
and  (ii)  such  extension  or  replacement 
is  otherwise  on  terms  that  are 
substantially  similar  in  all  material 
respects  to  those  applicable  to  the  Letter 
of  Credit  and  the  Reimbursement 
Agreement  (or  previous  extension 
thereof  or  replacement  therefore)  being 
extended  or  replaced. 

The  Bond  Documents  will  provide 
that,  while  the  New  Bonds  bear  interest 
at  weekly  rates,  they  are  subject  to 
tender  for  purchase  from  time  to  time  at 
the  option  of  the  holders,  at  a  price 
equal  to  par  plus  accrued  interest.  The 
remarketing  agents  will  be  obligated  to 
use  their  best  efforts  to  remarket  such 
tendered  New  Bonds  upon  such 
optional  tender,  and  the  principal 
portion  of  the  purchase  price  for  such 
tendered  bonds  will  be  paid  to 
tendering  holdere  from  remarketing 
proceeds.  To  the  extent  that  the 
remarketing  agents  are  unable  to 
remarket  tendered  New  Bonds,  the 
paying  agent  for  such  New  Bonds  will 
be  required  to  pay  such  principal 
portion  to  tendering  holders  from  the 
proceeds  of  drawings  made  on  the 
applicable  Letter  of  Credit  and  such 
tendered  New  Bonds  not  remarketed 
would  be  pledged  as  security  for  such 
declarant's  obligations  to  reimburse  the 
Bank  for  any  Letter  of  Credit  drawings 
made  to  purchase  such  New  Bonds. 

The  Reimbursement  Agreements  will 
provide  that  all  Letter  of  Credit 
drawings  (other  than  drawings  to  pay 
the  principal  portion  of  the  purchase 
price  for  uruemarketed  tendered  bonds) 
are  immediately  reimbursable  to  the 
Bank.  Drawings  to  pay  the  principal 
portion  of  the  purchase  price  for 
unremarketed  tendered  New  Bonds  will 
be  treated  as  advances  or  loans  bearing 
interest  until  paid.  Such  interest  rate 
will  be  equal  to  the  higher  of  the  prime 
rate  or  the  federal  funds  rate  plus  50 
basis  points.  The  New  Bonds  and  the 
loans  frx)m  the  CDA  to  the  declarants 
will  be  subject  to  optional  and 
mandatory  redemption  provisions,  in 
some  cases  at  a  premium. 

The  New  Bonds  will  be  initially 
marketed  and  sold  pursuant  to 
underwriting  arrangements  reflected  in 
bond  purchase  agreements.  Each 
company  will  pay  an  underwriting  fee 
not  to  exceed  0.50%  of  the  principal 
amount  of  the  New  Bonds  to  be 
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purchated  by  the  underwriter  and  will 
reimburw  the  underwriter  for  certain 
expenses. 

All  or  Moe  of  the  declarants' 
payment  obligations  under  the  Bond 
Documents,  together  with  all  or  some  of 
the  declarants'  reimbursement 
obligations  under  the  Reimbursement 
Agreements,  may  be  secured,  equally 
and  ratably,  by  second  mortgages  on 
their  interests  in  the  Millstone  1  nuclear 
electric  generating  facility  located  in 
Waterford,  Connecticut 

llie  declarants  request  an  exemption 
from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subsection  (aX5)  thereunder  with 
respect  to  the  proposed  transactions. 
The  declarants  also  request 
authorization  to  begin  negotiations  with 
potential  underwriters.  It  may  do  sa 

Northeast  Nuclear  Energy  Company 
(70-«092) 

Northeast  Nticleer  Energy  Corporation 
( "NNEC"),  107  SeldeD  Strset,  Berlin. 
Connecticut  06037.  an  electric  public- 
utility  subsidiary  company  of  Northeast 
UtiUUes  ("Northeast  Utilities"),  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a).  7. 13  (b) 
and  (f)  of  the  Act  and  Rules  50(a)(5),  86 
through  91. 93  and  94  thereunder. 

NNEC  operatea  three  nuclear  power 
generating  stations.  Millstone  Units  Noe. 
1. 2  &  3  (each  a  "Unit")  on  the  site  of 
the  Units  on  behalf  of  the  ovmers  of  the 
Units.  Two  affiliates.  Connecticut  Light 
&  Power  ( "CL&P ')  and  Western 
Massachusetts  Electric  Power  Company, 
own  an  81%  and  a  19%  interest, 
respectively,  in  Units  Nos.  1  and  2. 
CLftP  and  WMEC  own  approximately  a 
53%  and  a  12%  interest,  respectively,  in 
Unit  No.  3  and  a  third  afBBate,  Public 
Service  Company  of  New  Hampshire 
("PSNH").  owns  approximately  a  3% 
interest  in  Unit  No.  3  as  wrell.  The 
balance  of  the  ownership  interests  in 
Unit  No.  3  U9  held  by  ncm-afRliates 
("Non-AfBliate  Owners").  The  Units  are 
operated  by  NNEC  pursuant  to  the 
Amended  and  Restated  Millstone  Plant 
Agreement  dated  as  of  DacembOT  1, 1984 
among  NNEC,  CLftP  and  WMECO 
("Plant  Agreement")  and  the  Sharing 
Agreement— 1979  Connecticut  Nuclear 
Unit  dated  as  of  September  1. 1973,  as 
amended,  among  CLAP.  WMECO,  PSNH 
and  the  Non-Afflliate  Owners  ("Sharing 
Agreement").  NNEC  requests  a  finding 
under  Rule  88(b)  that  it  is  so  organized 
and  coi. ducted  as  to  meet  the 
requirements  of  section  13(b)  of  the  Act 
with  respect  to  subsidiary  service 
companies. 

The  coets  to  be  charged  by  NNEC 
piiTsuant  to  its  service  contracts  will  be 
eqLdl  to  its  actual  cost  for  those 


services,  including  a  reasonable  return 
on  capital.  NNEC  will  keep  its  accounts, 
cost  accounting  procedures, 
correspondence,  memoranda,  peptns, 
books  and  other  records  in  the  manner 
prescribed  by  Rule  93  and  consistent 
with  the  uniform  system  of  accounts. 
Also,  NNEC  will  file  reports  in  the 
forms  and  at  the  times  prescribed  by 
Rule  94. 

NNEC's  costs  in  operating  the  Units 
are  allocated  among  liie  owners  of  the 
Units,  either  (a)  equally  to  each  unit  (or 
equally  to  Units  Nos.  1  and  2  if  Unit  No. 
3  is  not  involved),  (b)  on  the  basis  of 
employees  per  unit,  or  (c)  on  the  basis 
of  capacity  per  unit.  The  choice  of 
allocation  will  depend  vpoa  which  cost 
control  center  is  responsible  for  the  cost. 
After  costs  are  allocated  to  the  correct 
Unit,  those  costs  for  eech  Unit  are  then 
billed  to  the  owners  of  that  Unit 
according  to  ownership  share. 

NNEC  finances  certain  of  the  assets 
related  to  the  Units  in  order  to  avoid 
having  those  assets  become  subject  to 
the  liens  in  the  first  mortgage  indentures 
of  the  owners  of  the  Units.  In  order  to 
satisfy  the  lenders  in  these  financings, 
NNEC  currentfy  maintains  a  paid-in 
capital  of  approximately  $15.4  million. 
NNEC  woulo  not  increase  this  level  of 
paid-in  capital  without  the  prior 
approval  of  the  Commission.  CL&P  and 
WMECO  (under  the  Plant  Agreement) 
and  PSNH  and  the  Non-Affiliate  Owners 
(indirectly  through  CLAP  and  WMECO 
under  the  Sharing  Agreement)  pay  a  rate 
of  return  to  NNEC  on  its  equity  capital. 
This  rate  is  set  at  the  weighted  average 
of  the  most  recent  rates  of  return 
approved  for  CL&P  and  WMECO  in  their 
most  recent  retail  rate  cases. 

NNEC  also  requests  authority  through 
July  31, 1995  to  issue  one  or  more  series 
of  unsecured  floating  rate  notes  in  an 
amount  not  to  exceed  $30  million 
("Commitment")  to  a  bank  at  any  time 
or  from  time  to  time  to  finance  the 
construction  of  a  new  building 
("Facility").  The  Facility  will  be  located 
on  the  site  of  the  Millstone  Units  and  is 
being  built  to  accommodate  certain 
enhancements  in  the  operation  of  the 
Millstone  Units  agreed  to  among  NU, 
NNEC  and  the  Nuclear  Regulatory 
Agency. 

The  Construction  Notes  would  mature 
on  a  date  no  later  than  the  earlier  of  the 
completion  of  construction  or  ten  years 
following  the  date  of  issue.  The  interest 
rate  on  the  Construction  Notes  would 
equal  LIBOR  plus  a  margin  not  to 
exceed  125  basis  points.  In  addition. 
NNEC  would  incur  a  commitment  fee 
not  to  exceed  2%  of  the  unused  portion 
of  the  Commitment 

Additionally.  NNEC  seeks  authority 
through  July  31. 1995  to  issue  one  or 


more  series  of  unsecured  fixed  rate 
notes  at  any  time  or  from  time  to  time 
in  an  amount  not  to  exceed  $30  million 
to  finance  the  construction  of  the 
facility  on  a  long-term  basis 
("Permanent  Notes").  If  NNEC  issues 
Construction  Notes,  the  Permanent 
Notes  would  be  used  to  refund  the 
Construction  Notes  and  any  other  short- 
term  borrowing  made  in  connection 
with  the  construction  of  the  Facility. 

The  principal  amoiuit  of  each 
Permanent  Notes  would  be  amortized 
over  the  life  of  sudi  Permanmit  Note 
and  would  be  fully  amortized  no  later 
than  thirty  years  following  the  date  of 
issue.  Each  Permanwit  Note  would  bear 
an  interest  rate  equal  to  the  rate  for  a 
U.S.  Treasury  obligation  bearing  a  teim 
equal  to  the  "average  Ufa"  of  such 
Permanent  Note  ("Base  Rate"),  plus  a 
margin  not  to  exceed  175  basis  points. 
For  the  purpose  of  this  paragraph,  the 
"average  life"  of  a  Permanent  Note 
approximates  the  average  period  of  time 
during  which  the  original  principal 
amount  of  such  Permanent  Note  is 
outstanding.  If  no  U.S.  Treasury 
obligation  has  such  a  term,  the  Base 
Rate  for  sudi  Permanent  Note  would  be 
set  at  a  rate  interpolated  from  the  two 
rates  for  U.S.  Treasury  obligations  with 
the  next  shortest  and  the  next  longest 
terms  relative  to  the  average  life  of  swdi 
Permanent  Note.  In  no  case  would  the 
average  life  of  a  Permanent  Note  exceed 
thirty  years.  Additionally,  NNEC  would 
incur  placement  and  originaticMi  fees  in 
connection  with  the  issuance  of  the 
Permanent  Notes  in  amounts  not  to 
aggregate  more  than  $300,000. 

NNEC  requests  authority  to  issue  the 
Permanent  Notes  pursuant  to  an 
exception  from  the  competitive  bidding 
requirement  of  Rule  50  under 
subsection  (aK5).  NNEC  further  requests 
authority  to  begin  negotiations  with 
underwriters  with  respect  to  the 
issuance  and  sale  of  the  Permanoit 
Notes.  It  may  do  so. 

For  the  Commission.  I>y  the  Division  aX 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaad. 
Deputy  Secntary. 

(FR  Doc.  93-17414  Filed  7-21-93:  8:45  am] 
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[Release  No.  35-888681 

Flllnga  UndvtiM  Public  Utility  Holding 
Company  Ad  of  IMS  ("Act") 

July  16, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
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promulgated  thereunder.  All  interested 
persons  are  referred  to  the  applicationfs) 
and/or  declarationfs)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Refisrence. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration (s) 
should  submit  their  views  in  writing  by 
August  9, 1993  to  the  Seoetary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Georgia  Power  Company  (70-8129) 

Notice  of  Proposal  to  Amend  Charter,  or 
Alternatively,  to  Waive  Charter 
Provision;  Order  Authorizing 
Solicitation  of  Proxies 

Georgia  Power  Company  ("Georgia 
Power"),  333  Piedmont  Avenue  NE., 
Atlanta,  Georgia  30308,  a  public-utiUty 
subsidiary  company  of  The  Southern 
Company  ("Southern"),  a  registered 
holding  company,  has  filed  a 
declaration  under  sections  6(a)(2),  7(e), 
and  12(e)  of  the  Act  and  Rules  62  and 
65  thereunder. 

Georgia  Power's  charter  cmrently 
provides  that,  without  the  affirmative 
vote  of  a  majority  of  the  total  number  of 
shares  of  preferred  stock  at  the  time 
outstanding,  Georgia  Power  shall  not 
issue  or  assume  any  securities 
representing  luisecxired  debt  (other  than 
for  the  purpose  of  refunding  or 
renewing  outstanding  unsecured 
seauities  resulting  in  equal  or  longer 
maturities  or  redeeming  or  otherwise 
retiring  all  outstanding  shares  of 
preferred  stock  or  of  any  senior  or 
equally  ranking  stock)  if  immediately 
after  such  issue  or  assumption  (1)  the 
total  outstanding  principal  amoimt  of  all 
securities  representing  unsecured  debt 
will  thereby  exceed  20%  of  the 
aggregate  of  all  existing  secured  debt 
and  the  capital  stock,  premiums 
thereon,  and  surplus,  as  stated  on  the 


books,  or  (2)  the  total  outstanding 
principal  amoimt  of  all  securities 
representing  imsecured  debt  of 
maturities  of  less  than  ten  years  will 
thereby  exceed  10%  of  such  agm«gate. 

Georgia  Power  proposes  to  suomit  to 
its  preferred  stock  shareholders  and  to 
its  sole  common  stock  shareholder. 
Southern,  at  a  special  meeting  of  such 
holders  to  be  held  on  or  about 
September  23, 1993,  a  proposal  to 
amend  Georgia  Power's  charter  as 
follows.  Georgia  Power,  without  the 
affirmative  vote  of  a  majority  of  the  total 
number  of  shares  of  preferred  stock  at 
the  time  outstanding,  shall  not  issue  or 
assume  any  securities  representing 
unsecured  debt  (other  than  for  the 
purpose  of  refunding  or  renewing 
outstanding  unsecured  securities 
resulting  in  equal  or  longer  maturities  or 
redeeming  or  otherwise  retiring  all 
outstanding  shares  of  preferred  stock  or 
of  any  senior  or  equally  ranking  stock) 
if  immediately  after  such  issue  or 
assimiption  the  total  outstanding 
principal  amount  of  all  securities 
representing  imsecured  debt  will 
thereby  exceed  20%  of  the  aggregate  of 
all  existing  secured  debt  and  the  capital 
stock,  premiums  thereon,  and  surplus, 
as  stated  on  the  books  ("Proposal  1"). 

Should  Proposal  1  fail  to  receive  the 
necessary  66%%  vote  of  the  total 
number  of  shares  of  preferred  stock 
outstanding,  and  66Va%  vote  from 
Southern  as  the  owner  of  all  outstanding 
shares  of  common  stock,  Georgia  Power 
proposes  to  seek  authority  from  its 
preferred  shareholders  to  issue  or 
assume,  until  July  1,  2003,  additional 
unsecured  debt.  This  unsecured  debt 
will  have  maturities  of  less  than  ten 
years,  and  will  exceed  10%  of  capital, 
surplus,  and  secured  debt,  provided  that 
the  amount  of  securities  representing 
unsecured  debt  having  maturities  of  less 
than  ten  years  outstanding  on  January  1, 
2004,  shall  not  exceed  such  10% 
limitation,  and  Georgia  Power's  total 
indebtedness  represented  by  unsecured 
securities  shall  not  exceed  20%  of 
capital,  surplus,  and  secured  debt 
("Proposal  2").  Proposal  2  requires  the 
affirmative  vote  of  a  majority  of  the  total 
number  the  shares  of  preferred  stock 
outstanding. 

Georgia  Power  intends  to  solicit 
proxies  from  its  preferred  to  approve  the 
alternative  proposals.  Georgia  Power  has 
filed  its  proxy  solicitation  material  and 
requests  that  its  declaration  with  respect 
to  the  solicitation  of  proxies  for  voting 
by  its  preferred  shareholders  to  approve 
the  alternative  proposals  be  permitted  to 
become  effiective  forthwith  as  provided 
in  Rule  62(d). 

It  appearing  to  the  Commission  that 
Georgia  Power's  declaration  regarding 


the  proposed  solicitation  of  proxies 
should  be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

/( is  ordered,  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62,  and  subject  to  the  terms  and 
conditions  as  prescribed  in  Rule  24 
under  the  Act. 

For  the  Commiuion,  by  the  Diviiion  of 
Investment  Management,  punuant  to 
delegated  authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

IFR  Doc.  93-17415  Filed  7-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  ProcMdings;  AgrMfn*nts 
AM  during  the  WMk  End«d  July  2, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49003. 
Date  filed:  ]une  29, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TCI  Reso/C  0248  dated  May 
18, 1993;  TCI  Except  to/from  US/ 
UST  r-1  to  r-5. 
Proposed  Effective  Date:  CXrtober  1 , 
1993. 
Docket  Number:  49008. 
Dafe/j7ed.  July  1,1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Comp  Telex  Reso  024f— 

Iceland. 
Proposed  Effective  Date:  July  1, 1993. 
Docket  Number:  49009. 
Date  filed:  July  1, 1993. 
Parties:  Members  of  the  Internationa) 

Air  Transport  Association. 
Subject:  TC2  Reso/C  0369  dated  May 
21, 1993;  Areawide  Resos  (Acct 
3819)  R-1  to  r-3;  TC2  Reso/C  0375 
dated  May  21, 1993,  r-4  to  i^;  TC2 
Reso/C  0376  dated  May  21, 1993.  r- 
10. 
Proposed  Effective  Date:  CX:tober  1. 
1993.  j 

DocJtef  Number:  49010.  I 

Dafe/j7ed.  July  1,1993. 
Parties:  Members  of  the  Internationa) 

Air  Transport  Association. 
Subject:  TC2  Reso/C  0374  dated  May 
21, 1993;  Europe-Mideast  Resos  r- 
1  to  r-7. 
Proposed  Effective  Date:  October  1. 
1993. 
Docket  Number:  49011. 
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DatefiM:]uiy\.i993. 

Parties:  Msmban  of  the  Intematioiial 

Air  Transport  AModatioB. 
Subiect:  TC2  R8K>/C  0372  datod  May 

21. 1993;  Middle  East-Africa  Resoa 

r-l  to  r-3. 
Proposed  Effective  Date:  October  I, 

1993. 
Docket  Nviinber:  49012. 
Dofe//7ed.  July  1.1993. 
Parties:  Members  of  the  International 

Air  Transport  Assodalion- 
Subject:  TC2  Re«o/C  0371  dated  May 

21>  1993;  Middle  East  Re«)S  552  (r- 

1)  k  590  (r-2). 
Proposed  Effective  Date:  October  1. 
1993. 

Docket  Number:  49013. 
Dofe/i/ed- July  1.1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC2  Reso/C  0373  dated  May 
21. 1993;  Europe-Africa  Resos  r-1 
tor-9. 
Proposed  Effective  Date:  October  1. 
1993.  I 

PhyQia  T.  Kayior, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  93-1736«  Filed  7-21-93:  8:45  ami 
MUMO  COOC  4«10-a-P 


transportation  of  property  and  mail 
between  the  terminal  point  Louisville, 
Kentucky  and  the  terminal  point 
Montreal.  Quebec  Canada  (to  be 
served  through  Mirabel  Airport):  and. 
delete  the  authority  now  contained  in 
that  certificate  authorizing  service 
between  Mandiester.  New  Hampshire 
and  Montreal,  Canada  (Mirabel).  The 
effect  of  these  amendmwits  would  be 
to  enable  UPS  to  substitute  Louisville, 
Kentucky  for  Manchester,  New 
Hampshire,  as  the  U.S.  gateway  few  its 
Montreal  service. 

PfayllkT.Kaytar. 

Chief,  Documentary  Services  Division. 

IFR  Doc.  93-17367  Filed  7-21-93;  8:45  ami 


CoMt  Guard 

(COO93-00S) 

RMponM  ExarclM  Workshop*; 
Additional  MMtlng  Dais 

AGENCY:  Coast  Guard,  DOT. 
ACTK>N:  Notice  of  meeting. 


Appilcettons  fbr  Cartlflcatsa  of  PubHc 
Convenience  and  Naeaaatty  and 
Foreign  Air  Carrlar  Parmtts  RIad  Under 
Subpart  Q  during  ttia  Waak  Endad 
July  2, 1993  j 

The  following  Applications  for 
Certificates  of  PubHc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-caiise  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49004. 
Dafe/i/ed.June  29, 1993. 
Due  Dnte  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scops:  July  27,  1993. 
Description:  Application  of  United 
Parcel  Service  Co.,  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations  requests  that  its 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  633  be  amended 
to:  add  authority  for  UPS  to  engage  in 
the  scheduled  foreign  aii 


SUMMARY:  The  Coast  Guard  is 
announcing  the  addition  of  a  second 
day  to  the  Response  Exercise  Workshop 
scheduled  for  August  5. 1993.  The 
original  schedule  listed  the  meeting  date 
as  August  5  only.  The  workshop  will  be 
held  on  August  5  and  6. 1993.  at  the 
Stouffer  Concourse  Hotel.  2399  Jefferson 
Davis  Highway.  Crystal  City,  Virginia. 
FOR  FURTMEU  INFORMATION  CONTACT: 
LCDR  Rhae  Giacoma,  Office  of  Marine 
Safety,  Secxirity  and  Environmental 
Protection  (G-MEP^l.  (202)  267-2616. 
SUPPLEMENTARY  INFORMATION:  In  the 
March  5. 1993  Federal  Register  (58  FR 
12624),  the  Coast  Guard  announced  that 
it  would  conduct  a  series  of  four 
workshops  covering  various  topics  to 
solicit  comments  finom  the  public  and  to 
serve  as  an  open  forum  for  the 
discussion  of  response  exercises  for 
Area  Contingency  Plans  and  vessel  and 
facility  response  plans.  The  announced 
schedule  of  the  last  workshop  has  been 
amended  to  include  an  additional  day. 

The  updated  public  workshop 
schedule  is  as  follows: 

August  5, 1993;  8  a.m.  to  6  p.m.;  and 
August  6. 1993;  8i  a.m.  to  3  p.m.; 
Stouffer  Concourse  Hotel,  2399  Jefferson 
Davis  Highway,  Crystal  City,  Virginia. 
(703) 418-6800. 

Dated:  July  14. 1993. 
loeeph  J.  Angrie, 

Acting  Chief  Office  of  Marine  Safety.  Security 
and  Enviroiunental  Protection. 
[FR  Dec.  93-17446  Filed  7-21-93;  8:45  ami 
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Fadaral  Aviation  Admlniatratlon 
[SummwY  Notice  No.  PE-a3-31I 

Patltions  for  Examplton;  Summary  of 
Patttions  Racaivad;  DfapoaHiofia  of 
Palltlons  lflau«H 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposilions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omi.ssion  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  10. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
10).  Petition  Docket  No .  800 


Independence  Avenue  SVV., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
BOO  Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 

267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frederick  M.  Haynes,  Office  of 

Rulemaking  (ARM-1),  Federal  Aviation 

Administration,  800  Independence 

Avenue,  SW..  Washington.  DC  20591; 

telephone  (202)  267-3939. 
Tnis  notice  is  published  pursuant  to 

paragraphs  (c),  (e),  and  (g)  §11.27  of 

part  11  of  the  Federal  Aviation 

Regulations  (14  CFR  part  11). 
Issued  in  Washington.  DC,  on  July  8, 1993. 

Joseph  A.  Conte, 

AcUng  Assistant  Chief  Counsel  for 

Fegulations. 

Petitions  for  Exemption 

Docket  No.:  21780 


UMI 


/  Vol  58.  No.  139  /  Thumiay.  July  Z2.  19d3  /  Notices 


39273 


Petitioner:  Civil  Aix  Patxol.  Inc. 
Sections  of  the  FAR  Affected:  1 4  CFR 

61.118 
Description  of  Relief  Sought:  To  extend 

the  termination  date  of  Exemption  No. 

4042  to  allow  the  Qvil  Air  Patrol,  inc. 

(CAP),  to  continue  to  be  reimbursed 

for  fuel,  oil,  end  maintenance 

expensea  while  serving  on  official 

CAP  missions. 
DocicelNo.:272A3 
Petitioner:  Northwest  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

1Z1.35S 
Description  ofReliefSou^  To  allow 

Nor^west  Airlines.  Inc..  to  operate  its 

6  dc-9-lO's  until  June  30. 1994. 

without  the  traffic  al«rt  ttsd  cc^Lisifm 

avoidance  system  installed. 

DocJtefAto..- 27289 

Petitioner:  Zarhariah  Ray  Bowers 

Sections  of  the  FAR  Affected:  14  CFR 
61.31(a) 

Description  of  Relief  Sou^:  To  allow 
Mr.  Bowen  to  become  eli^Ue  for  a 
fh^t  engineer  cattificale  without 
meeting  the  minimum  age 
reqnireaaent  of  21  years. 

Docket  No.:  21 32-i 

Petitioner:  Lynn  D.  Rudnid 

Sections  of  the  FAR  Affect:  14  CFR 
121.383 

Description  of  Relief  Sought:  To  allow 
Lynn  D.  Rudrud  to  continue  to  serve 
as  a  pilot  in  pert  121  air  carrier 
operations  after  reeching  60  yeers  of 

Z)oc*e<Afe..- 27324 

Petitioner:  Guenther  H.  Koemer 

Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 
Description  of  Reiief  Sought:  To  allow 

Mr.  Koemer  to  serve  as  a  pilot  in  part 

121  air  carrier  operations  after 

reaching  his  60th  birthday. 
Docket  No.:  27326 
Petitioner:  O.C  Haworth 
Sections  of  the  FAR  Affected:  14  CFR 

121.383(c) 
Description  of  Relief  Sougjht:  To  allow 

Mr.  Hawbrdt  to  serve  as  a  pilot  in  part 

121  air  carrier  operations  after 

reaching  his  60th  bi-^thday. 

DiifMaitioiia  OfPetitioas 

2>ocfcrtJVo..- 22872 

Petitioner.  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
61.157(a),  Item  1(b)  of  part  61, 
121.424(a)  and  (b).  Item  Ifa)of 
appendix  E  of  part  121. 121.424(dHl) 
and  Item  1(b)  of  appendix  F  of  part 
121  Description  of  Relief  Sought/ 
Disposition: 
To  extend  the  termination  date  of 

Exemption  No.  4416.  and  to  amend  the 

exemption  to  allow  the  required  training 


to  profideDcy  on  preOigbt  visual 
inspections  to  be  completed  prior  to  the 
completion  of  operating  experience 
rather  than  prior  to  the  first  fli^t  of 
(Hunting  expMience.  Grant,  July  1. 
1993,  Exemption  No.  4416F. 
Docket  No.:  23921 

Petrt/oner.- Fli^t  Sefety  Intematicmal 
Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)l2).  61.56(b)(1).  61.57(c)  and 
(d).  61.58((^1)  and  (d).  61.S3(c)(2) 
and  (d)(2)  and  (3).  61.67(d)(2). 
61.157(dHl)  and  (2)  and  (eMD  and  (2). 
and  appendix  A  of  part  61 
Descrifiion  of  Relief  Sou^OJ 
Disposition:  To  amend  Exemption  No. 
5317  to  allow  Flight  Safely 
International  to  employ  flight 
simulator  instructors  who  do  not  hold 
an  FAA  flight  instructor  certificMe. 
Grant.  July  8. 1993.  Exemption  No. 
5317A 

Docket  No:  24427 

Petitioner:  United  Sttfes  Uhnlight 
Assodatiaa.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a).  (e)(1).  (eX2).  (e)(3).  and  (e)(4) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  individuals 
authoriaed  by  the  United  States 
Ultraligbt  Association  to  give 
instruction  in  powered  ultralight 
vehicles  that  hwve  a  maximum  fuel 
capacity  of  not  more  than  496  poimds. 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  nfK>re  th«)  75  knots 
calibrated  airspeed  at  full  power  in 
level  fb^,  and  have  a  power-off  stall 
speed  that  does  not  exceed  35  knots 
calibrated  airspeed.  Grant.  July  1, 
1993.  Exemption  No.  4274E 

Docket  No.:  26169 

Petitioner:  Clackamas  County  Sheriffs 
Department 

Sections  of  the  FAR  Affected:  14  CFR 
61.118(a) 

Description  of  Rehef  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  Na 
5321.  which  allows  [vivate  pilots  who 
perform  search  and  location  services 
for  the  Clackamas  County  Sheriffs 
Department  to  be  reimbursed  for  their 
fuel.  oil.  and  maintenance  expenses. 
Grant,  June  30. 1993.  Exemption  No. 
5321A 

Docket  No.:  26898 

Petitioner  Air  Transport  Assodation  of 

America 
Sections  of  the  FAR  Affected:  14  CFR 

121.343(c) 
Description  of  Rehef  Sou^/ 

Disposition:  To  amend  Exemption  No. 

5593.  to  clarify  condition  Nos.  3  and 

7,  and  to  change  the  dates  in 

condition  Nos.  3.  9,  and  10.  Grant. 

Jane  30. 1993.  Bcemption  No.  5593A 


Docket  No:  27U2 

Petitioner  Mr.  Rex  D.  Bentl^ 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(1) 

Description  of  Reh'ef  Sought/ 
Disposition:  To  allow  Mr.  Baatley  to 
become  eligible  for  an  Inspection 
Authorization  without  having  held  a 
currently  eflective  Airframe  and 
Powerplanl  Medianic  certificate  for  at 
least  three  years.  Denial,  June  30, 
1993.  Exemption  No.  5671 

Docitef  Wo:  27302 

Petitioner  Bighorn  Airways 

Sections  of  the  FAR  Affected:  1 4  CFR 
135.379(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  use  of  the 
Casa  212-200  aircraft,  for  cargo 
operations  only,  at  a  takeoff  weight 
greater  than  would  allow  the  aircraft 
to  maintain  a  2.4  mdient  during  the 
second  segment  climb  and  a  1.2 
percent  gradient  during  the  final 
climb  segment.  Denial.  July  1. 1993, 
ExemptioB  No.  5670 

jFR  Doc.  93-1 73M  Filed  7-21-93:  »45  am) 
aiLUNa  cooe  4fta-T>-« 


ImptementaOan  of  1,00*  Fool  Vorttnl 
Separation  MMnmm  Datw— ii  FigM 
Lavef  (FL)  290  and  FL  4>t 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUlMAffY:  The  FAA  is  considering  the 
initiation  of  rulemaking  to  support  the 
implementation  of  a  1,000  foot  vertical 
separation  minimum  between  FL  290 
aiuJ  FL  410  in  certain  areas  or  on  certain 
routes.  An  informal  meeting  will  be 
held  to  provide  the  opportunity  to 
gather  facts  relevant  to  the  effects  of 
adopting  rules  for  implementation  and 
to  provide  interested  persons  aB 
opportunity  to  present  their  views.  All 
comments  received.>vill  be  considered 
prior  to  any  issuance  of  a  Notice  of 
Proposed  Rulemaking  (NPRM). 
TIME  AND  DATE:  The  public  meeting  will 
be  held  on  August  17.  1993,  starting  at 
10  a.m.  Written  comments  are  also 
invited  and  must  be  received  on  or 
before  August  31, 1993. 
PLACE:  The  public  meeting  wrill  be  held 
in  the  Auditorium  of  the  Federal 
Aviation  Administration,  located  on  the 
third  floor  of  FOB  lOA,  800 
Independence  Ave.,  SW.,  Washington, 
DC,  20591. 

COMMEIfrs:  Send  or  deh'ver  comments  in 
triplicate  to:  Federal  Aviation 
Administration,  Flight  Standards 
Service,  Technical  f^grams  Branch. 
(AFS-407),  800  Independence  Avenue, 
SW.,  Washington.  DC  20591. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  make  a  presentation  at  the 
meeting  or  Questions  regarding  the 
logistic*  of  me  meeting  should  be 
directed  to  Mr.  Lawrence  Buehler. 
Office  of  Rulemaking,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-9677;  telefax  (202)  267-5075. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Mr.  Roy  Grimes,  Federal  Aviation 
Administration,  Technical  Programs 
Division.  AFS-407,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3722;  telefax  (202) 
267-5086. 

SUPPt.EMCNTARY  ^FORMATION: 

Participation  at  the  Maating 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  should  be  received  by  the  FAA 
no  later  than  August  9. 1993.  Such 
requests  should  be  submitted  to  FAA. 
Office  of  Rulemaking,  as  listed  above  in 
the  section  titled  "FOR  FURTHER 

MFORMATION  COHTACT"  and  should 
include  a  written  summary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  In  order  to 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  spMker  may  be  less  than  the 
amount  of  time  requested. 

Background 

The  FAA.  along  with  other 
international  authorities,  conducted 
studies  of  aircraft  height-keeping  to 
determine  fiaasibility  of  implementating 
reduced  vertical  separation  minima 
(RVSM).  In  the  early  1980's  the 
International  Civil  Aviation 
Organization  (ICAO)  Review  of  the 
General  Concept  of  Separation  Panel 
(RGCSP)  encouraged  member  states  to 
investigate  reducing  the  vertical 
separation  minimum  between  aircraft 
operating  above  FL  290.  and  member 
states  initiated  programs  to  study  the 
feasibility  of  reducing  the  vertical 
separation. 

At  the  sixth  meeting  of  the  RGCSP. 
the  results  of  the  studies  were 
considered.  The  results  confirmed  that  a 
1,000  foot  vertical  separation  minimum 
was  technically  feasible  without 
imposing  unreasonably  demanding 
technical  requirements. 


At  the  seventh  meeting  of  the  RGCSP. 
the  panel  developed  guidance  material 
for  tne  implementation  of  a  1.000  ft 
vertical  separation  minimum  between 
FL  290  and  FL  410  inclusive  (ICAO  Doc. 
9574).  The  material  presents  guidelines 
for  airspace  planners  to  consider  in 
developing  implementation  plans  and 
programs.  It  includes  i.ssues  to  be 
studied  during  the  implementation 
steps  including  the  effect  on  overall 
system  safety  and  cost/benefit  factors. 
The  document  also  contains  guidance 
on  the  requirements  for  airplane  height- 
keeping  in  terms  of  altimetiy  system 
error  and  automatic  altitude  keeping 
(autopilot)  performance.  Basic  elements 
of  and  processes  for  the  airplane  and 
operator  approval  are  suggested. 
ICAO  North  Atlantic  Systems 
Planning  Group  (NATSPG)  is  utilizing 
ICAO  Doc.  9574  for  guidance  in 
developing  plans  and  programs  to 
implement  RVSM  in  the  North  Atlantic. 
NATSPG  has  developed  a  methodology 
for  airplane  and  operator  approval  based 
on  this  document.  NATSPG  has  forecast 
implementation  of  operational  trials  for  . 
the  North  Atlantic  airspace  to  begin  in 
January  1997  with  final  implementation 
in  January  1998.  As  the  ICAO  guidance 
material  for  a  1.000  ft  vertical  separation 
minimum  was  developed  on  a  global 
basis,  the  FAA  believes  that  the  ICAO 
Doc.  9574  may  also  be  useful  in  the 
.  study  of  implementation  in  other 
airspace  such  as  the  Pacific. 

Tne  FAA  is  considering  rulemaking  to 
support  the  implementation  of  RVSM  in 
certain  areas  or  on  certain  routes.  This 
process  will  involve  careful 
consideration  of  the  needs  of  the  various 
users  of  the  airspace.  Because  of  the 
complexity  of  planning  for  RVSM 
implementation,  the  FAA  is  seeking 
comments  bom  the  public  before 
proposing  rulemaking. 

Tne  purposes  of  the  meeting  include, 
but  are  not  limited  to,  gathering 
information  and  soliciting  views  and 
written  comments  on  RVSM 
implementation  and  planning,  as  well 
as,  airworthiness,  maintenance,  and 
operations  programs  related  to  flight  in 
RVSM  airspace. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

(a)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  or  to  participate  in  the 
meeting. 

(b)  The  meeting  will  be  informal  and 
conducted  by  representatives  of  the 
FAA.  Representatives  of  the  FAA  will 
preside  over  the  meeting  and  present  a 
formal  briefing  on  the  elements  related 


to  RVSM  implementation  and  anv 
proposals  that  have  been  received  from 
the  public.  All  participants  will  be  given 
an  opportunity  to  make  a  presentation 
as  time  allows. 

(c)  Any  person  wishing  to  make  a 
presentation  at  the  meeting  must  notify 
the  FAA  prior  to  the  meeting  and 
provide  an  estimate  of  the  time  needed 
for  the  presentation.  This  procedure  will 
permit  allocation  of  an  appropriate 
amount  of  time  for  each  presenter.  The 
FAA  may  allocate  the  time  available  for 
each  presentation  to  accommodate  all 
speakers.  Everyone  who  has  provided 
advance  notice  will  have  the 
opportunity  to  address  the  panel.  Time 
will  also  be  set  aside  for  brief, 
unscheduled  comments.  The  meeting 
may  be  adjourned  at  any  time  if  all 
persons  present  have  had  the 
opportunity  to  speak. 

(d)  Any  person  who  wishes  to  present 
a  position  paper  to  the  FAA.  pertinent 
to  RVSM  implementation,  may  do  so. 
Persons  wishing  to  distribute  pertinent 
position  papers  or  other  handout 
material  to  the  attendees  should  present 
5  copies  of  all  materials  to  the  panel 
members.  Additional  copies  of  each 
handout  should  be  available  for  other 
attendees. 

(e)  Materials  relating  to 
implementation  of  RVSM  will  be 
accepted  at  the  meeting.  Every 
reasonable  effort  vdll  be  made  to  hear 
every  request  for  presentation  consistent 
with  a  reasonable  closing  time  for  the 
meeting. 

Persons  are  encouraged  to  submit 
written  comments  on  or  before  August 
31, 1993  on  RVSM  implementation  and 
planning,  as  well  as  airworthiness, 
maintenance,  and  operations  programs 
related  to  flight  in  RVSM  airspace. 

(f)  The  meeting  will  be  recorded  by  a 
court  reporter.  Any  person  who  is 
interested  in  purchasing  a  copy  of  the 
transcript  should  contract  the  court 
reporter  after  the  meeting. 

(g)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  position  of  the 
FAA. 

(h)  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  on  the  possible 
promulgation  of  rules  to  support 
implementation  of  RVSM  in  selected 
areas  or  routes.  The  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
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ststfliiMiit  and  to  ensun  •  complete  end 
accurate  record.  Tbe  proposed  a^Bnda 
will  be:  Opening  remarks  and 
discussion  of  tbe  meeting  procedures,  a 
sbort  briefing  on  RVSM 
implemmitation,  public  presentations, 
and  closing  remarks. 

bsned  in  Wksfaington.  DC  on  Jiily  15. 1993. 
WBBuBj.WUte. 

Acting  Dinctor,  Fligfxt  Standards  Service. 
(PR  Doc.  93-17366  Filed  7-21-93;  8:45  ami 
MUJNQ  OOOE  4t1»-1»4l 

IntMit  to  Rulo  on  Application  to  ImpoM 
and  Uaa  tha  Ravanua  Prom  a 
Paaaangar  Facility  Charga  (PFC)  at 
Johnatown-Cambria  County  Airport, 
Johnatown,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Johnstown- 
Cambria  Cotmty  Airport  xmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  23, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Mr.  L.  W.  Walsh,  Manager,  Harrisburg 
Airports  District  Office.  3911  Hartzdale 
Drive.  Suite  1,  Camp  Hill,  Pennsylvania 
17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
L.  Santoro,  Airport  Manager  of  the 
Johnstown-Cambria  County  Airport 
Authority  at  the  following  address: 

Johnstown-Cambria  County  Airport 
Authority,  Johnstown-Cambria  County 
Airport,  RD  #2,  Johnstown. 
Pennsylvania  16662. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Johnstown- 
Cambria  County  Airport  County  Airport 
Authority  imder  8 158.23  of  part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  L.  W.  Walsh,  Managar,  Harrisbur;g 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  Pennsylvania 
17011  (Tel  (717)  975-3423).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 


suppLsyofTARv  MrofMAnan:  iha  paa 

proposes  to  rule  and  invites  public 
commeot  on  the  apfrficatioo  to  impose 
and  use  tfa«  revmue  from  a  PFC  at 
Johnstown-Cambria  County  Airport 
under  the  provisions  of  the  Aviation 
Salaty  and  Cipadty  Expansion  Act  of 
1990  (title  DC  of  the  Omnibus  Budget 
Recondliation  Act  of  1990)  CPub.  L. 
101-508)  and  part  158  of  tbe  Federal 
Aviation  Regvdations  (14  CFR  part  158). 

On  May  26, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Johnstown-Cambria 
Ck)\mty  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  S  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  31, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  October 
1, 1993 

Proposed  charge  expiration  date:  May 
31. 1998 

Total  estimated  PFC  revenue:  $337,500 

Brief  description  of  proposed  projects: 

— Overlay  Runway  10-28 

— ^Perimeter  Security  Fence 

— Expand  Terminal  Building 

—Overlay/Rehabilitate  Runway  15-33 

-^Widen  Taxiway  A 

Class  or  classes  of  air  carriers  which' 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docummts  germane  to  the 
application  in  person  at  the  Johnstown- 
Cambria  County  Airport  Authority. 

Issued  in  Jamaica,  New  York  on  July  14, 
1993. 

Thomas  O.  Felix, 

(  • 

Manager,  GMnt-In-Ald  Program.  Eastern 
Region. 

{FR  Doc.  93-17365  Filed  7-21-93;  8:45  am] 
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D^ARTMBfT  OF  THE  TREASUflY 

Public  liifOimaaun  Catactfen 
Raquiramanta  Submittad  to  0MB  tar 
Ravlaw 

July  16, 1993. 

The  Department  of  Tranuiy  haa 
suhmitted  the  following  pubHc 
inforoMtion  collection  requif— wirt(s)  to 
OMB  for  review  and  cieerHnce  onder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasiiry  Bureau  Clearanca 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Senrice 

OMB  Number:  1545-0128. 

Form  Number:  IRS  Form  1120-L. 

Type  of  Review:  Revision. 

Title:  U.S.  Life  Insurance  (Company 
Income  Tax  Return. 

Description:  Life  insurance  companies 
are  required  to  file  an  annual  return 
of  income  and  compute  and  pay  the 
tax  due.  The  data  is  used  to  insure 
that  companies  have  correctly 
reported  taxable  income  and  paid  the 
correct  tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Record  keepers:  2,440. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 85  hours,  51  minutes 
Learning  about  the  law  or  the  form — 

24  hours,  55  minutes 
Preparing  the  form^O  hours,  27 

minutes 
Ck>pying,  assembling,  and  sending  the 
form  to  the  IRS— 3  hours,  45 
minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  378,127  hours 

OMB  Number:  1545-0954 

Form  Number:  IRS  Form  1120-ND 

Type  of  Review:  Extension 

Title:  Return  for  Nuclear 
Decommissioning  Funds  and  Certain 
Related  Persons 

Description:  A  nuclear  utility  files  Form 
112Q-ND  to  report  the  income  and 
taxes  of  a  fund  set  up  by  the  public 
utility  to  provide  cash  for  the 
dismantling  of  the  nuclear  i>ower 
plant.  The  IRS  uses  Form  1120-ND  to 
determine  if  the  fund  income  taxes 
are  correctly  computed  and  if  a 
person  related  to  the  fund  or  the 
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nuclear  utility  must  pay  taxes  on  self- 
dealing. 

FesDonmnts:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeeper:  100 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 23  hours,  26  minutes 
Learning  aoout  the  law  or  the  form — 
3  hours,  12  minutes 


Preparing  the  form — 5  hours,  23 

minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 32  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,239  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503 

Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  93-17356  Filed  7-21-93;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  RogiftBr 

Vol.  58,  No.  139 
Thursday.  July  22,  1993 


This  9«ction  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govenr>ment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(eM3). 


UNCTED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

IUSITCSE-93-20] 

TIME  AND  DATE:  July  27. 1993  at  11:00 

a.m. 

PUCE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  pubUc. 

1.  Agenda  for  future  meeting 

2.  Minutes 


3.  Ratification  List 

4.  Invs.  Nos.  701-TA-319-332,  334,  336-342. 

344,  347-353;  and  731-TA-573-579, 
581-592,  594-597,  599-609,  and  612- 
619  (Pinal)  (Certain  Flat-Rolled  Carbon 
Steel  Products  from  Argentina,  Australia, 
Austria,  Belgium,  Brazil,  Canada, 
Pinland,  France,  Germany,  Italy.  Japan, 
Korea,  Mexico,  the  Netherlands,  New 
Zealand,  Poland,  Romania,  Spain, 
Sweden,  and  the  United  Kingdom) — 
briefing  and  vote. 

5.  Outstanding  action  jackets — 

1.  GG-93-068;  APO  breach  in  an 
investigation  under  Title  VD  of  the  Tariff 
Act  of  1930. 

2.  GC-93-070;  Notice  Procedures  under 
the  Simshine  Act. 


3.  OUII-93-012:  Genentech,  Inc's  requests 
to  participate  as  a  party,  serve  discovery 
requests,  and  review  discovery  obtained 
from  others  in  Inv.  No.  603-TA-ll. 
6.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  MPORMATKM: 
Donna  R.  Koehnke,  Secretaiy,  (202) 
205-2000. 

Issued:  July  15. 1993 
Donaa  R.  Koehnke, 
Secretary. 

(FR  Doc.  93-17503  Piled  7-19-93;  4:19  pm) 
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Department  of  State 

Bureau  of  Politico-Military  Affairs 


22  CFR  Part  120,  et  at. 

Amendments  to  the  International  Traffic 

in  Arms  Regulations;  Final  Rule 
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DEPARTMENT  OF  STATE 

BuTMU  Of  Poiltlco4lllllary  AffMra 
[^ubMe  Notiw  102]  | 

22  CfR  Parts  120, 121, 122, 123, 124, 
12S,t2t,127.12t,and1M 

AmondfiMfits  to  tno  IntanMHofMN 
Traffic  In  Arma  fWgulatlona 

AQSNCY:  Department  of  State. 

ACTION;  Final  rule. 

summary:  This  rule  amends  the 
regulations  implementing  section  38  of 
the  Arms  Export  Control  Act,  which 
governs  the  imp(»t  and  export  of 
defense  articles  and  services.  The  rule 
clarifies  existing  regulations  and 
reduces  the  regulatory  hurden  on 
exporters  of  defense  articles  and 
services.  Although  this  is  a  final  rule 
public  comment  is  welcome  and  will  be 
taken  into  account  to  the  extent 
possible. 

EFFlcnvi  OATS:  This  final  rule  is 
effiBCtive  July  22, 1993. 
FOR  RmTMCR  STOnMATIOM  CONTACT: 
Information  regarding  this  notice  may 
be  obtained  from  James  Andrew  Lewis, 
U.S.  Department  of  State,  Bureau  of 
Politico-Military  Affeirs  (202-647- 
4231).  Mai  Zerden  or  Allan  Suchinsky, 
U.S.  Department  of  SUte.  Office  of 
Defense  Trade  Cantrols  (703-87S-6644). 
tUPPLEMENTARY  SaiOnMATWW;  The 
regulations  implementing  section  38  of 
the  Arms  Export  Control  Act  were  last 
revised  substantially  in  November  1984. 
A  proposed  rule  was  published  on  May 
7, 1992  (57  FR  19666),  for  public 
comment  This  Final  Rule  clarifies  and 
simplifies  the  currwit  regulations. 
Certain  sections  ate  oonsoUdated  while 
others  are  revised  in  the  interests  of 
clarity  and  consistency.  To  the  extent 
possible,  related  sections  are  cross* 
referenced.  In  amending  the  regulations, 
public  comments  and  siiggestions  from 
industry  and  other  U.S.  agencies  have 
been  considered  and  in  many  cases 
incorporated  into  the  regulations. 

The  most  significant  changes  are  an 
increase  in  the  validity  period  of  a 
license  from  three  to  four  years  and  a 
revision  of  the  policy  used  by  the 
Department  for  designating  defense 
articles  that  takes  into  account  dvil 
application  and  functional  equivalence, 
^veral  new  exemptions  from  licensing 
requirements  are  also  established.  These 
exemptions  will  cover  exports  imder 
approved  manufectiiring  or  technical 
assistance  agreements:  spare  parts 
valued  at  $500  or  less;  intra-company 
transfers  of  components  being  sent 
abroad  for  assembly;  temporaiy  imports 


for  repair  and  servicing;  and  items 
whidi  were  previously  licensed  for 
temporary  export  to  trade  shows. 

Other  changes  include  a  clarification 
of  the  commodity  jiirisdiction  process, 
which  establishes  a  review  period  and 
specifies  the  appeal  process.  The 
definition  of  puUic  domain  is  expanded 
and  clarified.  An  exception  allows  for 
the  re-export  of  certain  U.S.-origin 
components  to  the  Governments  of 
NATO  countries,  and  the  Govemmeots 
of  Japan  and  Australia  without  prior 
U.S.  approval  for  components  which  are 
not  significant  military  equipment  or 
controlled  for  purposes  of  the  Missile 
Technology  Control  Regime  and  do  not 
require  Congressional  notification. 

Specific  Changes 

The  Office  of  Munitions  Control  was 
renamed  the  Office  of  Defense  Trade 
Controls  on  January  8, 1990.  All 
references  to  the  Office  of  Munitions 
Control  are  now  referred  to  as  the  Office 
of  Defense  Trade  Controls.  For 
clarification,  all  references  to  the 
Assistant  Secretary  for  Politico-Military 
Affeirs  are  replaced  by  Assistant 
Secretary  of  State  for  Politico-Military 
Affairs.  Due  to  a  change  in  office 
designation,  all  references  to  the  Under 
Secretary  of  State  for  Security 
Assistance,  Science  and  Technology  are 
replaced  by  Under  Secretary  of  State  for 
International  Security  Affeirs. 

There  has  been  extensive 
renumbering  due  to  the  deletion, 
consolidation  and  addition  of  sections 
in  the  r^ulations.  Sections  in  which 
there  are  substantive  changes  are  noted 
below.  These  sectim  designations  refer 
to  the  new  section  numbers. 

Section  120.1    General 

Section  120.1(b)  adds  reference  to 
retransfer  approvals  for  clarification  and 
Usts  the  Department  officials  authorized 
to  exercise  the  authorities  of  the 
subchapter.  Section  120.1(c)  adds  a  new 
section  which  specifies  that  exemptions 
in  this  subchapter  do  not  apply  to 
exporters  who  have  been  convicted  of 
violating  certain  U.S.  criminal  statutes 
or  are  debarred. 

Section  120.3  Policy  for  Designating 
and  Determining  Defense  Articles  and 
Services 

The  policy  on  designating  defisnse 
articles  and  services  in  the  future  has 
been  amended  to  take  into  consideration 
civil  application,  functional 
equivalence,  and  the  significance  of  the 
miUtary  or  intelligence  appUcability  of 
articles  and  services. 


Section  120.4    Commodity  Jurisdiction 

The  title  is  changed  from  Commodity 
jurisdiction  and  redesignated  §  120.4 
(previously  §  120.5).  Establishes  criteria 
used  by  State  for  determination  of 
export  licensing  jurisdiction.  Establishes 
a  review  period  and  specifies  the  appeal 
process,  with  a  fixed  review  period,  for 
commodity  jurisdiction  determinations. 

Section  120.5    Relation  to  Regulations 
of  Other  Agencies 

Redesignates  section  number 
(previously  120.4).  Clarifies  the 
licensing  roles  and  responsibilities  of 
other  U.S.  Government  agencies. 

Section  120.6    Defense  Article 

Clarifies  the  definition  to  specify  the 
inclusion  of  components,  parts, 
accessories,  attachments  and  associated 
equipment.  Clarifies  the  definition  of 
models  and  mockups. 

Section  120.8    Major  Defense 
Equipment 

This  is  a  new  section  which  defines 
major  defense  equipment. 

Section  120.9    Defense  Service 

Modifies  the  definition  to  be  ' 

consistent  with  the  revised  definition  of 
technical  data. 

Section  120.10    Technical  Data 

Modifies  the  definition  to  include 
certain  types  of  software.  Clarifies  the 
definition  by  explicitly  identifying 
assembly  and  reconstruction  of  defense 
articles. 

Section  120.11    Public  Domain 

Adds  methods  by  which  technical 
data  may  be  considered  to  be  in  the 
public  domain  and  includes  a  definition 
of  fundamental  research. 


Section  120.12 
Controls 


Office  of  Defense  Trade 


Identifies  the  name  and  address  of  the 
subject  office. 

Section  120.16    Foreign  Person 

Modifies  the  definition  to  fit  8  U.S.C 
1324  (a)(3)  and  address  the  term 
protected  individual,  consistent  with 
the  Immigration  and  Nationality  Act.  as 
amended. 

Section  120.17    Export 

Modifies  the  definition  to  include 
transfers  in  the  United  States  of  defense 
articles  to  embassies  or  other  agencies  of 
foreign  governments. 

Section  120.18    Import — Temporary 

Changes  title  fiora  In-transit  shipment 
and  clarifies  the  definition. 
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Section  120.19    Reexport  orRetransfer 

This  is  a  new  section  which  defines 
reexport  and  retrensfer  as  the  transfer  to 
an  end  use  or  end  user  or  destination 
not  previously  defined. 

Section  120.20    License 

Changes  wording  referring  to 
temporary  import  to  agree  with  Section 
120.18,  and  specifies  that  licenses  are 
for  items  controlled  by  this  subchapter. 

Section  120.22    Technical  Assistance 
Agreement 

Clarifies  the  services  covered  uinder 
this  type  of  agreement. 

Section  120  J3    Distribution  Agreement 

Adds  a  definition  of  distribution 
agreement. 

Section  120J8    Listing  of  Forms 
Referred  to  in  This  Subchapter 

Lists  the  specific  office  within  each 
agency  from  which  forms  are  available. 

Section  120J9    Missile  Technology 
Control  Regime 

This  is  a  new  section  which  defines 
the  Missile  Technology  Control  R^ime 
consistent  with  section  71(a)  of  the 
Arms  Export  Control  Act. 

Part  121    The  United  States  Munitions 
List 

Federal  Register  Notices  modifying 
the  U.S.  munitions  Ust  have  recenUy 
been  published.  Under  these  proposals, 
technical  data  is  included  as  a 
subcategory  under  each  munitions  list 
category. 

Section  121.12    Military  Explosives 

Provides  a  definition  of  miUtary 
explosives  and  more  specifically 
indicates  the  types  of  explosives 
covered  under  category  V. 

Section  121.15    Vessels  of  War  and 
Special  Naval  Equipment 

Provides  a  definition  of  vessels  of  war 
and  special  naval  equipment 

Section  121.16    Missile  Technology 
Control  Regime  Annex 

This  new  section  lists  the  defense 
articles  on  the  MTCR  annex. 

Section  122.4    Notification  of  Changes 
in  Information  Furnished  By  Registrants 

Provides  that  mergers  and 
acquisitions  of  registrants  must  be 
notified  to  the  Office  of  Defense  Trade 
Controls. 

Section  122.5    Maintenance  of  Records 
By  Registrants 

Clarifies  what  records  are  to  be 
maintained  during  the  mandatory 


period  for  record  maintenance.  Changes 
the  maintenance  period  from  seven  to 
five  years. 

Section  123.1    Requirement  for  Export 
or  Temporary  Import  Licenses 

Enumerates  licensing  and 
documentation  requirements  including 
those  previously  specified  under 
§  123.22. 

Section  123.2    Import  Jurisdiction 

Clarifies  the  regulatory  authority  over 
temporary  and  permanent  import  of 
defense  articles  into  the  U.S. 

Section  123.3    Temporary  Import 
Licenses 

Clarifies  the  requirements  for 
temporary  import  licenses  and 
associated  exemptions. 

Section  123.4    Temporary  Import 
License  Exemptions 

Establishes  a  licensing  exemption  for 
defense  articles  temporarily  imported 
into  the  U.S.  for  servicing  and  return  to 
the  country  from  which  they  were 
imported.  Establishes  criteria  and 
procedures  for  use  of  the  exemption. 

Section  123.5    Temporary  Export 
Licenses 

Establishes  criteria  and  procedures  for 
temporary  export  of  defense  articles. 
References  the  new  four  year  validity 
period  for  licenses. 

Section  123.6    Foreign  Trade  Zones 
and  flS.  Customs  Bonded  Warehouses 

Clarifies  the  procedure  for  handling 
classified  defense  articles  including 
technical  data. 

Section  123.7    Exports  to  Warehouses 
or  Distribution  Points  Outside  the 
United  States 

Clarifies  that  certain  exemptions  may 
apply  to  exports  under  this  subchapter. 

Section  123.9    Country  of  Ultimate 
Destination  and  Approval  of  Reexports 
or  Retransfers 

Establishes  procedures  for  obtaining 
approval  for  the  reexport  or  retransfer  or 
change  in  end  use  of  a  defense  article. 
Provides  for  an  exemption  for  the 
reexport  of  defense  articles  to  the 
Govemraents  of  NATO  countries,  and 
the  Governments  of  Japan  and  Australia 
for  the  reexport  of  articles  which  are  not 
significant  military  equipment  or 
controlled  for  purposes  of  the  Missile 
Technology  Control  Regime  and  which 
do  not  require  Congressional 
notification. 

Section  123.10    Non-tran^er  and  Use 
Assurances 

Modifies  the  section  to  move 
congressional  notification.  A  new 


section  (123.15)  is  created  to  address 
congressional  notifications.  Clarifies  the 
assurances  requirement  by  explicitly 
addressing  usage  assurances. 

Section  123.11    Movements  of  Vessels 
and  Aircraft  Covered  By  the  U.S. 
Munitions  List  Outside  the  United  States 

Changes  section  title. 

Section  123.12    Shipments  Between 
U.S.  Possessions 

Clarifies  that  licensing  requirements 
under  this  section  do  not  apply  to  direct 
shipment  of  defense  articles  \mder  this 
section. 

Section  123.14    Import  Certificate/ 
Delivery  Verification  Procedure 

EUminates  specific  identification  of 
countries  subject  to  this  procedure. 

Section  123.15    Congressional 
Notification  for  Licenses 

Previously  covered  by  §  123.10(e). 
Provides  additional  information  to 
clarify  the  Department's  requirement 

Section  123.16    Exemptions  of  General 
Applicability 

Provides  for  additional  licensing 
exemptions  for  the  export  of 
unclassified  defense  articles  and 
procedures  for  utilizing  these 
exemptions.  The  exemption  for  obsolete 
nonautomatic  firearms  (§  123.16(a))  has 
been  moved  to  §  123.17.  This  section 
creates  exemptions  for:  The  export  of 
unclassified  defense  articles  in 
furtherance  of  approved  agreements; 
spare  parts  valued  at  $500  or  less; 
components,  tools  or  test  equipment 
being  sent  abroad  for  assembly  and 
return  by  the  same  company;  and 
unclassified  defense  articles  being 
temporarily  exported  to  trade  shows 
when  the  article  has  previously  been 
licensed  for  this  purpose. 

Section  123.17    Exports  of  Firearms 
and  Ammunition 

Moves  §  123.16(a)  to  §  123.17(a). 

Section  123.21    Duration,  Renewal  and 
Disposition  of  Licenses 

Modifies  tiUe  to  add  the  word 
duration.  Changes  the  validity  period 
for  licenses  from  three  to  four  years. 
Clarifies  that  a  license  expires  when  the 
total  value  authorized  has  been  shipped. 

Section  123.22    Filing  of  Export 
Licenses  and  Shipper's  Export 
Declarations  With  District  Directors  of 
Customs 

Modifies  the  title  to  omit  the  word 
and  in^rlnsit.  Clarifies  the  procedures 
for  filing  of  exp<Mt  licenses  and 
Shipper's  Export  Declarations  with 
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District  Directors  of  Customs.  Explains 

Erocedures  for  self-endorsement  of 
censes  when  appropriate.  Establishes  a 
new  procedure  ror  exports  of  , 
imclassified  technical  data. 

Section  123.23    Monetary  Value  of 
Shipments 

New  title.  Section  incorporates  the 
provisions  of  previous  §  123.25(d)  and 
clarifies  the  dollar  thresholds  for 
Congressional  Notification. 

Section  123.24    Shipments  by  Mail 
Allows  self-endorsement  of  license. 

Section  123.25    Amendments  to 
Licenses 

Creates  new  section  to  address  the 
amendment  process.  { 

Section  124.1  Manufacturing  License 
Agreements  and  Technical  Assistance 
Agreements  i 

Divides  previous  §  124.1(b)  into  two 
sections,  one  addressing  substantive 
amendments,  the  other  addressing 
minor  amendments. 

Section  124.7    Information  Required  in 
All  Manufacturing  License  Ag^ements 
and  Technical  Assistance  Agreements 

New  title  combining  previous  titles  of 
§§  124.7  and  124.8.  Consolidates 
information  in  §  124.7.  | 

Section  124.10    Nontransfer  and  Use 
Assurances 

Ehminates  reference  to  General 
Security  of  Information  Agreements  and 
other  foreign  government  security 
assurances. 


furtherance  of  approved  agreements. 
Corrects  misnumbered  paragraphs. 

Section  125.1    Exports  Subject  to  This 
Part 

Clarifies  that  technical  data 
authorized  for  export  may  not  be 
retransferred  from  the  authorized  end- 
user  without  prior  approval. 

Section  125.2    Exports  of  Unclassified 
Technical  Data 

Clarifies  the  licensing  procedure  for 
export  (and  return  to  the  U.S.)  of 
unclassified  technical  data.  Specifies 
the  number  of  copies  of  technical  data 
required  for  submission.  Incorporates 
requirements  previously  contained  in 
S  125.7(b). 

Section  125.4 
Applicability 


Exemptions  of  General 
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Section  124.11    Congressional 
Notification  for  Agreements 

Creates  a  new  section  which  explains 
the  requirements  under  the  Arms  Export 
Control  Act  that  certain  agreements  are 
subject  to  Congressional  notification 
prior  to  approval.  | 

Section  124.12    Required  Information 
in  Letters  of  Transmittal 

Revises  the  reporting  requirement 
threshold  pursuant  to  section  130  to 
$500,000  or  more.  Adds  a  clause 
relating  to  sublicensing  arrangements. 

Section  124.13    Procurement  by  U.S. 
Persons  (Offshore  Procurement) 

Allows  technical  data  which  discloses 
details  of  design  or  production 
necessary  for  bid  purposes. 

Section  124.14    Exports  to  Warehouses 
or  Distribution  Points  Outside  the 
United  States  \ 

Specifies  that  the  exemption  under 
$  123.16(b)(1)  may  be  applicable  for  the 
export  of  unclassified  defense  articles  in 


Clarifies  that  if  prior  approval  or  prior 
notification  are  necessary,  those 
requirements  must  first  be  met  before 
any  exemption  under  this  section  may 
be  used. 

Section  125.6    Exemptions — 
Certification  Requirements 

Title  change  to  include  the  word 
Exemptions.  Specifies  that  certifications 
must  be  in  written  form  and  retained  by 
the  exporter  for  a  period  of  five  years. 
Clarifies  the  procedure  for  certification 
in  the  absence  of  Customs  or  Postal 
officials. 

Section  125.7    Procedures  for  the 
Export  of  Classified  Technical  Data  and 
Other  Classified  Defense  Articles 

Title  change  and  specifies  that  only 
one  copy  of  data  or  descriptive  literature 
is  required  for  license  renewals. 

Section  125.8    Filing  of  Licenses  for 
Exports  of  Unclassified  Technical  Data 

Clarifies  the  procedure  for  self- 
endorsement  of  licenses. 

Section  126.1    Prohibited  Exports  and 
Sales  to  Certain  Countries 

Revises  list  of  prohibited  countries  to 
refiect  current  policy  and  country 
identifications. 

Section  126.4    Shipments  by  or  for 
United  States  Government  Agencies 

Clarifies  that  this  section  also  applies 
to  temporary  imports  and  temporary 
exports  and  that  certain  transfers  that 
result  in  incorporating  U.S.-origin 
defense  articles  into  foreign-owned 
launches  or  satellites  to  be  launched 
overseas  are  permanent  exports 
requiring  the  prior  approval  of  the 
Department. 


Section  126.5    Canadian  Exemptions 

Clarifies  that  a  license  is  not  required 
for  the  permanent  or  temporary  import 
from  Canada  of  certain  defense  articles. 

Section  126.10    Disclosure  of 
Information  to  the  Public 

Reference  to  the  Under  Secretary  for 
Security  Assistance,  Science,  and 
Technology  is  replaced  by  Under 
Secretary  of  State  for  International 
Security  Affairs. 

Section  126.13    Required  Information 

Advises  the  provision  of  a  Technology 
Transfer  Control  Plan  in  cases  when 
foreign  nationals  are  employed  at  or 
assigned  to  security  cleared  facilities. 

Section  127.4    Authority  of  U.S. 
Customs  Service  Officers 

Specifies  the  authority  of  the  Customs 
Service  Officers. 

Section  127.5    Authority  of  Defense 
Investigative  Service 

Specifies  the  authority  of  the  Defense 
Investigative  Service  in  the  case  of 
exports  of  classified  defense  articles, 
including  technical  data. 

Section  127.10    Past  Violations 

Clarifies  the  authority  of  the  Office  of 
Defense  Trade  Controls  with  respect  to 
making  exceptions  to  cases  that  have 
been  denied  and  addresses  consultation 
with  other  offices  and  agencies. 

Section  127.12    Voluntary  Disclosures 

Includes  a  provision  encouraging 
exporters  to  voluntarily  disclose  in. 
writing  information  regarding  possible 
violations. 

Part  130    Political  Contributions,  Fees 
and  Commissions 

The  reporting  requirement  threshold 
is  increased  from  $250,000  to  $500,000. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States,  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  FR  13193)  and  the  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  and  554).  In  addition,  this  rule 
affects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et.  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects 

22  CFR  Parts  120  and  125 

Arms  and  munitions,  Classified 
information.  Exports. 
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22  CFR  Part  121 

Arms  and  munitions,  Exports.  Uf-S. 
munitions  list. 

22  CFR  Part  122 

Arms  and  munitions.  Exports, 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Parts  123  and  126 

Arms  and  munitions.  Exports. 

22  CFR  Part  124 

Arms  and  mimitions.  Exports, 
Technical  assistance. 

22  CFR  Part  127 

Arms  and  munitions.  Crime,  Exports, 
Penalties,  Seiziues  and  forfeitures. 

22  CFR  Part  12B 

Administrative  procedures.  Arms  and 
munitions.  Exports. 

22  CFR  Part  130 

Arms  and  mxinitions.  Campaign 
funds.  Confidential  business 
information,  Expcnts,  Reporting  and 
recordkeeping  requiremmts. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  subchapter  M 
is  amended  by  revising  parts  120, 121, 
122, 123, 124, 125, 126, 127. 128  and 
130  to  read  as  follows: 

SUBCHAPTER  l»-INTERNATK>MAL 
TRAFHC  IN  ARMS  REGULATIONS 

PART  120— PURPOSE  AND 
DERNITtONS 

Sec. 

1 20. 1  Generri  authorities  and  eligibility. 

1 20. 2  Designation  of  defettse  articles  and 
defBDse  services. 

1 20.3  Policy  on  designating  and 
detennining  defense  articles  and 
services. 

120.4  Commodity  iurisdiction. 

120.5  Relation  to  regulations  of  other 
agencies. 

120.6  Defense  article. 

120.7  Significant  military  equipment. 

120.8  Major  defense  equipment 

120.9  Defense  sarvioo. 

120.10  Technical  data. 

120.11  Public  domain. 

120.12  Office  of  Defense  Trade  Controls. 

120.13  United  States. 
12ai4  Person. 
12ai5  U.S.  person. 

120.16  Foreign  person. 

120.17  Export. 

120.18  Tenqwcaiy  impart 
120.10  Reejqrart  or  retransfer. 

120.20  License. 

120.21  Manufectming  Mcense  agreement 

120.22  Technical  assistance  agreement 

120.23  Dislribution  agreement 

1 2a24  District  Director  of  Customs. 

120.25  Empowered  OffidaL 

120.26  Presiding  OfficiaL 

120.27  U.S.  criminal  statutes. 


Sac 

120.28  Listing  of  form*  referred  to  in  this 
subchapter. 

120.29  Missile  Technology  Control  Regime. 
Authority:  Sees.  2,  38,  and  71.  Pub.  L  90- 

629,  90  Stat.  744  (22  U.S.Q  2752.  2778. 
2797);  E.O.  11958, 42  PR  4311;  3  CFR  1977 
Comp.  p.  79;  22  U.S.C  2658. 

i12ai    QwwralMittwritiMandeNglbWty. 

(a)  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778)  authorizes 
the  President  to  control  the  export  and 
import  of  defense  articles  and  defense 
services.  The  statutory  authority  of  the 
President  to  promulgate  regulations 
Mrith  respect  to  exports  of  defense 
articles  and  defense  services  was 
delegated  to  the  Secretary  of  State  by 
Executive  Order  11958.  as  amended  (42 
FR  4311).  This  subchapter  implements 
that  authority.  By  virtue  of  delegations 
of  authority  by  the  Secretary  of  State, 
these  regulations  are  primarily 
administered  by  the  Director  of  the 
Office  of  Defense  Trade  Controls, 
Bureau  of  Politico-Military  Affairs, 
Department  of  State. 

(b)  Authorized  Officials.  All 
authorities  conferred  upon  the  Director 
of  the  Office  of  Defense  Trade  Controls 
by  this  subchapter  may  be  exercised  at 
any  time  by  the  Under  Secretary  of  State 
for  International  Security  Affairs,  the 
Assistant  Secretary  of  State  for  Politico- 
Military  Affairs,  or  the  Deputy  Assistant 
Secretary  of  State  for  PoUtico-Military 
Affairs  responsible  for  supervising  the 
Office  of  Defense  Trade  Controls  unless 
the  Legal  Adviser  or  the  Assistant  Legal 
Adviser  for  Politico-Military  Affairs  ot 
the  Department  of  State  determines  that 
any  specific  exercise  of  this  authority 
under  this  subsection  may  be 
inappropriate. 

(c)  Eligibility.  Only  U.S.  persons  (as 
defined  in  §  120.15)  and  foreign 
governmental  entities  in  the  United 
States  may  be  granted  licenses  or  other 
approvals  (other  than  retransfer 
approvals  sougjit  pursuant  to  this 
subchapter).  Foreign  persons  (as  defined 
in  §  120.16)  other  than  governments  are 
not  eligible.  U.S  persons  who  have  been 
convicted  of  vic^ating  the  criminal 
statutes  enumerated  in  $  120.27,  who 
have  been  debarred  pursuant  to  part  127 
or  128  of  this  subchapter,  who  are  the 
subject  of  an  indictment  involving  the 
criminal  statutes  enumerated  in 

§  120.27,  who  are  ineligible  to  contract 
with,  or  to  receive  a  license  ot  other 
fona  of  authorization  to  impcfft  defense 
articles  or  defense  swvices  from  any 
agency  of  the  U.S.  Government,  who  are 
ineligible  to  receive  export  licmses  (or 
other  forms  of  authorization  to  export) 
from  any  agency  of  the  U.S. 
Government,  who  are  subject  to 
Department  of  State  Suspension/ 


Revocation  under  $  126.7  (aMl)-(aX7)  of 
this  subchapter,  or  who  are  ineli^ble 
under  §  127.6(c)  of  this  subchapter  are 
generally  ineligible.  Applications  for 
licenses  or  other  approvals  will  be 
considered  only  if  the  applicant  has 
registered  with  the  Office  of  Defense 
Trade  Controls  pursuant  to  part  122  of 
this  subchapter.  All  applications  and 
requests  for  approval  must  be  signed  by 
a  U.S.  person  who  has  been  empowered 
by  the  registrant  to  sign  sudi 
documents. 

(d)  The  exemptions  provided  in  this 
subchapter  do  not  apply  to  transactions 
in  which  the  exporter  or  any  party  to  tha 
export  (as  defined  in  §  126.7(e)  of  this 
subchapter)  is  generally  ineligible  as  set 
forth  above  in  paragraph  (c)  of  this 
section,  imless  an  exception  has  been 
granted  pursuant  to  $  126.7(c)  of  this 
subchapter. 

1120.2    Dealgnation  of  defanaa  artidaa 
and  defafwa  aarvleaa. 

The  Arms  Export  Control  Act  (22 
U.S.C  2778(a)  and  2794(7))  provides 
that  the  President  shall  designate  the 
articles  and  services  deemed  to  be 
defense  articles  and  defense  services  for 
purposes  of  this  subchapter.  The  items 
so  designated  constitute  the  United 
States  Munitions  List  and  are  specified 
in  part  121  of  this  subchapter.  Such 
designations  are  made  by  the 
Department  of  State  with  the 
concurrence  of  the  Department  of 
Defense.  For  a  determination  on 
whether  a  particular  item  is  included  oo 
the  U.S.  Munitions  List  see  §  120.4(a). 

i  120 J    Pollqf  on  daaignating  and 
determining  defaoaa  arttdaa  and  ( 

An  article  or  service  may  be 
designated  or  determined  in  the  future 
to  be  a  defense  article  (see  S  120.6)  or 
defense  service  (see  $  120.9)  if  it 

(a)  Is  specifically  designed, 
developed,  configured,  adapted,  or 
modified  for  a  military  application,  and 

(i)  Does  not  have  predominant  civil 
applications,  and 

(ii)  Does  not  have  performance 
equivalent  (defined  by  form,  fit  and 
function)  to  those  of  an  article  or  service 
used  for  civil  applications;  or 

(b)  Is  specifically  designed, 
developed,  configured,  adapted,  or 
modified  few  a  military  application,  and 
has  significant  military  or  intelligence 
applicability  such  that  control  under 
this  subchapter  is  necessary. 

The  intended  use  of  the  article  or 
service  after  its  expcnt  (i.e.,  for  a 
military  or  civilian  purpose)  is  not 
relevant  in  determining  whether  the 
article  or  service  is  subject  to  the 
controls  of  this  sidxdiapter.  Any  item 
covered  by  the  U.S.  Mtmitions  List  must 
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be  within  the  categories  of  the  U.S. 
Munitions  List  The  scope  of  the  U.S. 
Munitions  List  shall  be  changed  only  by 
amendments  made  pursuant  to  section 
38  of  the  Arms  Export  Control  Act  (22 
U.S.C  2778).  j 

I12IU   CommodWy  |uriedtetio«fc 

(a)  The  commodity  jurisdiction 
proodure  is  used  with  the  U.S. 
Government  if  doubt  exists  as  to 
whether  an  article  or  service  is  covered 
by  the  U.S.  Munitions  List.  It  may  also 
be  used  for  consideration  of  a 
redesignation  of  an  article  or  service 
currently  covered  by  the  U.S.  Munitions 
List.  The  Department  must  submit  a 
report  to  Congress  at  least  30  days 
before  any  item  is  removed  from  the 
U.S.  Munitions  List.  Upon  written 
request,  the  Office  of  Defense  Trade 
Controls  shall  provide  a  determination 
of  whether  a  particular  article  or  service 
is  covered  by  the  U.S.  Munitions  List. 
The  determination,  consistent  with 
$$  120.2. 120.3,  and  120.4.  entails 
consultation  among  the  Departments  of 
State.  Defense,  Commerce  and  other 
U.S.  Government  agencies  and  industry 
in  appropriate  cases. 

(bj  Registration  with  the  OfBce  of 
Defense  Trade  Controls  as  defined  in 
part  122  of  this  subchapter  is  not 
required  prior  to  submission  of  a 
commodity  jurisdiction  request.  If  it  is 
determined  that  the  commodity  is  a 
defense  article  or  service  covered  by  the 
U.S.  Munitions  List,  registration  is 
required  for  exporters,  manufacturers, 
and  furnishers  of  defense  articles  and 
defsnse  services  (see  part  122  of  this 
subchapter). 

(c)  Requests  shall  identify  the  article 
or  swvice.  and  include  a  history  of  the 
product's  design,  development  and  use. 
Brochures,  specifications  and  any  other 
documentation  related  to  the  article  or 
service  shall  be  submitted  in  seven 
collated  sets. 

(d)(1)  A  determination  that  an  article 
or  service  does  not  have  predominant 
dvil  applications  shaU  be  made  by  the 
Department  of  State,  in  accordance  with 
this  subchapter,  on  a  case-by-case  basis, 
taking  into  accoimt: 

(i)  The  number,  variety  and 
predominance  of  dvil  applications; 

(ii)  The  nature,  function  and 
capability  of  the  civil  applications;  and 

(iii)  The  nature,  function  and 
capability  of  the  military  applications. 

(2)  A  determination  that  an  article 
does  not  have  the  performance 
equivalent,  defined  by  form,  fit  and 
function,  to  those  used  for  civil 
applications  shall  be  made  by  the 
Department  of  State,  in  accordance  with 
this  subchapter,  on  a  case-by-case  basis, 
taking  into  account: 


(i)  The  native,  function,  and 
capability  of  the  article; 

(ii)  Whether  the  components  used  in 
the  defense  article  are  identical  to  those 
components  originally  developed  for 
dvil  use. 

NolK  The  form  of  the  item  is  its  defined 
configuration,  including  the  geometrically 
measured  configuration,  density,  and  weight 
or  other  visual  parameters  which  uniquely 
characterize  the  item,  component  or 
assembly.  For  software,  form  denotes 
language,  language  level  and  media.  The  fit 
of  the  item  is  its  ability  to  physically 
interface  or  interconnect  with  or  become  an 
integral  part  of  another  item.  The  function  of 
the  item  is  the  action  or  actions  it  is  designed 
to  perform. 

(3)  A  determination  that  an  article  has 
significant  military  or  intelligence 
applications  such  that  it  is  necessary  to 
control  its  export  as  a  defense  article 
shall  be  made,  in  accordance  with  this 
subchapter,  on  a  case-by-case  basis, 
taking  into  accoimt:  (i)  The  nature, 
function,  and  capability  of  the  article: 

(ii)  The  nature  of  controls  imposed  by 
other  nations  on  such  items  (including 
COOOM  and  other  multilateral 
controls),  and 

(iii)  That  items  described  on  the 
COCOM  Industrial  List  shall  not  be 
designated  defense  articles  or  defense 
services  unless  the  failure  to  control 
such  items  on  the  U.S.  Munitions  List 
would  jeopardize  significant  nationcd 
security  or  foreign  policy  interests. 

(e)  The  Office  of  Defense  Trade 
Controls  will  provide  a  preUminary 
response  within  10  working  days  of 
receipt  of  a  complete  request  for 
commodity  jurisdiction.  If  after  45  days 
the  Office  of  Defense  Trade  Controls  has 
not  provided  a  final  commodity 
jurisdiction  determination,  the 
applicant  may  request  in  writing  to  the 
[hrector,  Center  for  Defense  Trade  that 
this  determination  be  given  expedited 
processing. 

(f)  State,  Defense  and  Commerce  will 
resolve  commodity  jurisdiction  disputes 
in  accordance  with  established 
procedures.  State  shall  notify  Defense 
and  Commerce  of  the  initiation  and 
conclusion  of  each  case. 

(g)  A  person  may  appeal  a  commodity 
jiuisdiction  determination  by 
submitting  a  written  request  for 
reconsideration  to  the  Diredor  of  the 
Center  for  Defense  Trade.  The  Center  for 
Defense  Trade  will  provide  a  Mrritten 
response  of  the  Director's  determination 
%vithin  30  days  of  receipt  of  the  appeal. 
If  desired,  an  appeal  of  the  Director's 
decision  can  then  be  made  diredly  to 
the  Assistant  Secretary  for  Politico- 
Military  Afhirs. 


11205    Relation  to  regulationaof  other 


If  an  article  or  service  is  covered  by 
the  U.S.  Munitions  List,  its  export  is 
regulated  by  the  Department  of  State, 
except  as  indicated  otherwise  in  this 
subchapter.  For  the  relationship  of  this 
subchapter  to  regulations  of  the 
Department  of  Commerce,  the 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission,  see  §  123.20  of 
this  subchapter.  The  Treasiiry 
Department  controls  permanent  imports 
of  articles  and  services  covered  by  the 
U.S.  Munitions  Import  List  from  foreign 
countries  by  persons  subject  to  U.S. 
jurisdiction  (31  CFR  part  505).  The 
Department  of  Commerce  regulates  the 
export  of  items  on  the  Commerce 
Control  List  (CCL)  under  the  Export 
Administration  Regulations  (15  CFR 
parts  768-799). 

f  120.6    Dafanaa  article. 

Defense  article  means  any  item  or 
technical  data  designated  in  §  121.1  of 
this  subchapter.  The  policy  described  in 
§  120.3  is  applicable  to  designations  of 
additional  items.  This  term  includes 
technical  data  recorded  or  stored  in  any 
physical  form,  models,  mockups  or 
other  items  that  reveal  technical  data 
diredly  relating  to  items  designated  in 
§  121.1  of  this  subchapter.  It  does  not 
include  basic  marketing  information  on 
fundion  or  purpose  or  general  system 
descriptions. 

f  120.7    Significant  military  equipment 

(a)  Significant  military  equipment 
means  articles  for  which  special  export 
controls  are  warranted  because  of  their 
capacity  for  substantial  military  utility 
or  capability.  Section  47(6)  of  the  Arms 
Export  Control  Ad  (22  U.S.C.  2794(6) 
note)  refers  to  significant  combat 
equipment  on  the  U.S.  Munitions  List. 
The  terms  significant  military 
equipment  and  significant  combat 
equipment  are  equivalent  for  purposes 
of  that  section  of  the  Arms  Export 
Control  Ad  and  this  subchapter. 

(b)  Significant  military  equipment 
includes: 

(1)  Items  in  §  121.1  of  this  subchapter 
which  are  preceded  by  an  asterisk;  and 

(2)  All  classified  articles  enumerated 
in  §  121.1  of  this  subchapter. 

1120.8    Major  daf ansa  equipmant 

Pursuant  to  section  47(6)  of  the  Arms 
Export  Control  Ad  (22  U.S.C.  2794(6) 
note),  major  defense  equipment  means 
any  item  of  significant  military 
equipment  (as  defined  in  S  120.7)  on  thb 
U.S.  Munitions  List  having  a 
nonreciuring  research  and  development 
cost  of  more  than  $50,000,000  or  a  total 
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production  cost  of  more  than 
$200,000,000. 

1120.9    Defense  service. 
Defense  service  means: 

(1)  The  himishing  of  assistance 
(including  training)  to  foreign  persons, 
whether  in  the  United  States  or  abroad 
in  the  design,  development, 
engineering,  manufacture,  production, 

.  assembly,  testing,  repair,  maintenance, 
modification,  operation, 
demilitarization,  destruction,  processing 
or  use  of  defense  articles;  or 

(2)  The  furnishing  to  foreign  persons 
of  any  technical  data  controlled  iinder 
this  subchapter  (see  S  120.10),  whether 
in  the  United  States  or  abroad. 

f  120.10   Teehntealdsta. 

Technical  data  means,  for  purposes  of 
this  subchapter 

(1)  Information,  other  than  software  as 
defined  in  $  120.10(d),  which  is 
required  for  the  design  development, 
production,  manufacture,  assembly, 
operation,  repair,  testing,  maintenance 
or  modification  of  defense  articles.  This 
includes  information  in  the  form  of 
blueprints,  drawings,  photographs, 
plans,  instructions  and  documentation. 

(2)  Classified  information  relating  to 
defense  articles  and  defense  services; 

(3)  Information  covered  by  an 
invention  secrecy  order; 

(4)  Software  as  defined  in  §  121.8(f)  of 
this  subchapter  directly  related  to 
defense  articles; 

(5)  This  definition  does  not  include 
information  concerning  general 
scientific,  mathematical  or  engineering 
principles  commonly  taught  in  schools, 
colleges  and  universities  or  information 
in  the  pubUc  domain  as  defined  in 

§  120.11.  It  also  does  not  include  basic 
marketing  information  on  function  or 
purpose  or  general  system  descriptions 
of  defense  articles. 

1120.11    Publie  domain. 

Public  domain  means  information 
which  is  published  and  which  is 
generally  accessible  or  available  to  the 
public: 

(1)  Through  sales  at  newsstands  and 
bookstores: 

(2)  llirough  subscriptions  which  are 
available  without  restriction  to  any 
individual  who  desires  to  obtain  or 
piuchase  the  published  information;  ^ 

(3)  Through  second  class  mailing 
privileges  granted  by  the  U.S. 
Government; 

(4)  At  libraries  open  to  the  public  or 
from  which  the  public  can  obtain 
documents: 

(5)  Throu^  patents  available  at  any 
patent  office; 

(6)  Through  unlimited  distribudon  at 
a  conference,  meeting,  seminar,  trade 


show  or  exhibition,  generally  accessible 
to  the  public,  in  the  United  States; 

(7)  Through  public  release  (i.e., 
imlimited  distribution)  in  any  form  (e.g., 
not  necessarily  in  published  form)  after 
approval  by  the  cc^izant  U.S. 
government  department  or  agency  (see 
also  §  125.4(b)(13)  of  this  subchapter); 

(8)  Through  fundamental  research  in 
science  and  engineering  at  accredited 
institutions  of  higher  learning  in  the 
U.S.  where  the  resulting  information  is 
ordinarily  published  and  shared  broadly 
in  the  scientific  community. 
Fimdamental  research  is  defined  to 
mean  basic  and  appUed  research  in 
science  and  engineering  where  the 
resulting  information  is  ordinarily 
published  and  shared  broadly  within 
the  scientific  community,  as 
distinguished  from  research  the  results 
of  which  are  restricted  for  proprietary 
reasons  or  specific  U.S.  Government 
access  and  dissemination  controls. 
University  research  will  not  be 
considered  fundamental  research  if: 

(i)  The  University  or  its  researchers 
accept  other  restrictions  on  pubUcation 
of  scientific  and  technical  information 
resulting  from  the  project  or  activity,  or 

(ii)  The  research  is  nmded  by  the  U.S. 
Government  and  specific  access  and 
dissemination  controls  protecting 
information  resulting  fit>m  the  research 
are  appUcable. 

f12ai2    Offlos  of  DefsnseTrads  Controls. 

Office  of  Defense  Trade  Controls, 
Bureau  of  PoUtico-Military  Affairs, 
Department  of  State,  Washington,  D.C. 
20522-0602. 

1120.13    United  StMse. 

United  States,  when  used  in  the 
geographical  sense,  includes  the  several 
states,  the  Commonwealth  of  Puerto 
Rico,  the  insular  possessions  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  any  territory  or 
possession  of  the  United  States,  and  any 
territory  or  possession  over  which  the 
United  States  exercises  any  powers  of 
administration,  legislation,  and 
jurisdiction. 

|12ai4    Parson. 

Person  means  a  natxiral  person  as  well 
as  a  corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization  or  group,  including 
governmental  entities.  If  a  provision  in 
this  subdiapter  does  not  refer 
exclusively  to  a  foreign  person 
(§  120.16)  at  U.S.  person  (§  120.15).  then 
it  refers  to  both. 

|120i1S   UA  person. 

U.S.  person  means  a  person  (as 
defined  in  S  120.14  of  this  part)  who  is 


a  protected  individual  as  defined  by  8 
U.S.C.  1324b(a)(3).  It  also  means  any 
corporation,  business  association, 
partnership,  society,  trust  or  any  other 
entity,  organization  or  group  that  is 
incorporated  to  do  business  in  the 
United  States.  It  also  includes  any 
governmental  (federal,  state  or  local) 
entity.  It  does  not  include  any  foreign 
person  as  defined  in  $  120.16  of  this 
part. 

f  120.16    Foreign  person. 

Foreign  person  means  any  natural 
person  who  is  not  a  protected 
individual  as  defined  by  8  U.S.C 
1324b(a)(3).  It  also  means  any  foreign 
corporation,  business  association, 
partnership,  trust  society  or  any  other 
entity  or  group  that  is  not  incorporated 
or  organized  to  do  business  in  the 
United  States,  as  well  as  international 
organizations,  foreign  governments  and 
any  agency  or  subdivision  of  foreign 
governments  (e.g  diplomatic  missions). 

1120.17    Export 
Export  means: 

(1)  Sending  or  taking  a  defense  article 
out  of  the  United  States  in  any  manner, 
except  by  mere  travel  outside  of  the 
United  States  by  a  person  whose 
personal  knowledge  includes  technical 
data;  or 

(2)  Transferring  registration,  control 
or  ownership  to  a  foreign  person  of  any 
aircraft,  vessel,  or  satellite  covered  by 
the  U.S.  Munitions  List,  whether  in  the 
United  States  or  abroad;  or 

(3)  Disclosing  (including  oral  or  visual 
disclosure]  or  transfarring  in  the  United 
States  any  defense  article  to  an  embassy, 
any  agency  or  subdivision  of  a  foreign 
government  (e.g.,  diplomatic  missions); 
or 

(4)  Disclosing  (including  oral  or  visiial 
disclosure)  or  transferring  technical  data 
to  a  foreign  person,  whether  in  the 
United  States  or  abroad;  or 

(5)  Performing  a  defense  service  on 
behalf  of,  or  for  the  benefit  of,  a  foreign 
person,  whether  in  the  United  States  or 
abroad 

(6)  A  launch  vehicle  or  payload  shall 
not.  by  reason  of  the  launching  of  such 
vehicle,  be  considered  an  export  for 
purposes  of  this  subchapter.  However, 
for  certain  limited  purposes  (see  $  126.1 
of  this  subchapter),  the  controls  of  this 
subchapter  may  apply  to  any  sale, 
transfer  or  proposal  to  sell  or  transfer 
defense  articles  or  defense  services. 


f12ait 

Temporary  import  means  bringing 
into  the  United  Ststee  from  a  forsign 
country  any  defense  srticle  that  is  to  be 
returned  to  the  country  from  which  It 
was  shipped  or  taken,  or  sny  defense  - 
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aitick  that  la  in  transit  to  another 
foraign  ctsstinatiao.  Tenpomy  nnport 
inchidas  wrUlwliawral  of  a  defense  uticle 
from  a  customs  banded  warehouse  or 
foreign  trade  aone  tat  the  purpose  of 
letuming  it  to  the  country  of  origbi  or 
country  from  ytibiA  it  was  diipped  or 
for  shipment  to  snothsr  foreign 
destination.  Psrmanent  imports  are 
ragulsted  by  die  Department  of  the 
Treasury  (see  27  CFR  parts  47, 178  and 
179). 


f120Llt   Rsesperteri 

Reexport  or /etrans/hr  means  the 
transfer  of  defense  articles  or  defense 
services  to  an  end  use,  end  user  or 
destinaticn  not  previously  authorized. 

Iiaaao   Ueawae. 

Ucenm  meens  a  document  bearing 
the  w(vd  Ucoise  iasued  fay  the  Director. 
Office  of  Defense  Trade  CoDtzols  or  his 
authoriaed  designee  vdiich  permits  the 
export  or  tamporanr  import  of  a  specific 
defense  article  or  defense  service 
controlled  by  this  subchapter. 


1120121 

An  sgreement  (e^.  contract)  whereby 
a  U.S.  person  grants  a  foreign  person  an 
authorization  to  manufacture  defense 
artidea  abroad  and  which  invohrea  or 
contemplates: 

(a)  The  export  crftedmical  data  (as 
defined  in  S  120.10)  or  defense  srticiee 
or  the  performance  of  a  defense  service; 
or 

(b)  The  use  by  the  foreign  person  of 
technical  data  or  defense  artkJes 

f  previously  exported  by  the  U.S.  person. 
See  part  124  of  this  subchapter). 

I12IU2   Teciwilcal  aaalatance  agreaniant 

An  agreement  (e.g.,  contract]  for  the 
performance  of  a  defisnse  service(8)  or 
the  disclosure  of  technical  data,  as 
opposed  to  an  agreement  granting  a 
right  or  license  to  manufacture  defense 
articles.  Assembly  of  defense  articles  is 
included  imder  this  section,  provided 

Eroduction  rights  or  manufai^uring 
now-how  are  not  conveyed.  Should 
sudi  rights  be  transferred.  §  120.21  is 
appUd^Ie.  (See  part  124  of  this 
subchaptar). 


of  New  York  Qty.  New  York,  where  it 
is  the  Area  Director  of  Customs);  the 
Regional  Commissioners  of  Customs, 
the  Deputy  snd  Assistant  Regional 
Commissioners  of  Customs  for  Customs 
Region  n  St  the  Port  of  New  York.  New 
Yoik:  and  Port  Directors  at  Customs 
ports  not  designated  as  HeadquartMS 
Ports. 


UMI 


112023 

An  agreement  (e.g..  a  contract)  to 
estabhdi  a  warehouse  or  distribution 
point  abroad  for  defense  articles 
exported  from  the  United  States  for 
subsequent  distribution  to  entities  in  an 
approved  sales  territory  (see  part  124  of 
this  subchapter). 

I120.M   OlatrfetDlreelerefCuelome. 

District  Director  of  Customs  means  the 
District  Directors  of  Customs  at  Customs 
Headquarters  Ports  (odier  than  the  port 


1 120,2s 

Empowered  Official  means  a  \3JS. 
person  K^o: 

(1)  Is  directly  employed  by  the 
applicant  or  a  subsidiary  in  a  position 
having  authority  for  policy  or 
management  within  the  applicant 
organization;  and 

(2)  b  legally  empowered  in  writing  by 
the  applicant  to  sign  license 
appUcations  or  oth»r  requests  ibr 
approval  on  behalf  of  the  applicant;  and 

(3)  Understands  the  provisions  and 
requirements  of  the  various  export 
control  statutes  and  regulations,  and  the 
criminal  liability,  civil  liability  and 
administrative  penalties  for  violating 
the  Arms  Export  Control  Act  and  the 
International  Traffic  in  Arms 
Regulations;  and 

[A)  Has  the  independent  authority  to: 

(i)  Enquire  into  any  aspect  of  s 
proposed  export  m  temporary  import  by 
the  applicant,  and 

(ii)  Verify  the  legality  of  the 
transaction  and  the  accuracy  of  the 
information  to  be  submitted;  and 

(iii)  Refuse  to  sign  any  license 
application  or  other  request  for  approval 
without  prejudice  or  other  adverse 
recoiuse. 

|12a2C    PreeidbigelfleiaL 

Presiding  official  means  a  person 
authorized  by  the  U.S.  Government  to 
conduct  hearings  in  administrative 
proceedings. 


1120.27    U.t.eriNilnali 

For  purposes  of  this  subchapter,  the 
phrase  U.S.  criminal  statutes  means: 

(1)  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C  2778); 

(2)  Section  11  of  the  Export 
Administration  Act  of  1979  (50  U.S.C 
App.  2410); 

(3)  Sections  793.  794,  or  798  of  title 
18.  United  States  Code  (relating  to 
espionage  involving  defense  or 
classified  information); 

(4)  Section  16  of  the  Trading  with  the 
Enemy  Act  (50  U.S.C  App.  16); 

(5)  Section  206  of  the  international 
Emergency  Economic  Powers  Act 
(relating  to  foreign  assets  controls;  50 
U.S.C.  1705): 

(6)  Section  30A  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78dd- 
1)  or  section  104  of  the  Foreign  Corrupt 
Practices  Act  (15  U.S.C  78dd-2); 


(7)  Chapter  105  of  title  18.  United 
States  Code  (relating  to  sabotage); 

(8)  Section  4(b)  (tf  the  Internal 
Security  Act  of  1050  (relating  to 
communication  of  daaaified 
informatioa;  50  U.S.C  783(b)); 

(9)  Sections  57. 92. 101. 104. 222. 224. 
225,  or  226  of  the  Atomic  Eneigy  Act  of 
1954  (42  U.S.C  2077.  2122.  2131.  2134. 
2272. 2274. 2275.  and  2276); 

(10)  Section  601  of  the  National 
Security  Act  of  1947  (relating  to 
intelligence  identitiea  protection;  50 
U.S.C  421); 

(11)  Section  603(b)  or  (c)  of  the 
Comprehensive  Anti-Apartb«d  Act  of 
1986  (22  U.S.C  5113(b)  and  (c));  and 

(12)  Section  371  of  tide  18,  United 
States  Code  (when  it  involves 
conspiracy  to  violate  any  of  the  above 
statutes). 

1120.28    Listing  eHewwe  referred  le  In  m« 
aut»chaptar. 

The  forms  referred  to  in  this 
subchapter  are  available  from  the 
following  government  agencies:  ^ 

(a)  Department  of  State.  Bureeu  of 
Politico-Military  Affairs,  Office  of 
Defense  Trade  CcHitrols.  Washington. 
DC  20522-4)602. 

(1)  ApplicationAJcense  for  permanent 
export  of  unclassified  defense  articles 
and  related  technical  data  (Form  DSP- 
5). 

(2)  Application  for  registration  (Form 
DSP-9). 

(3)  Application/License  for  temporary 
import  of  unclassified  defense  articles 
(Form  DSP-61). 

(4)  Application/License  for  temporary 
export  of  unclassified  defense  articles 
(Form  DSP-73). 

(5)  Non-transfar  and  use  certificate 
(Form  DSP-83). 

(6)  Application/License  fat 
permanent/temporary  export  or 
temporary  import  of  classified  defense 
articles  and  related  classified  technical 
data  (Form  DSP-85). 

(7)  Authority  to  Export  Defense 
Articles  and  Defense  Services  sold 
under  the  Foreign  Military  Sales 
program  (Form  DSP-94). 

(b]  Department  of  Commerce.  Bureau 
of  Export  Administration: 

(1)  International  Import  Certificate 
(Form  BXA-645P/ATF-4522/DSP-53). 

(2)  Shipper's  Export  Declwation 
(Form  No.  7525-V). 

(3)  Department  of  Defense,  Defiense 
Security  Assistance  Agency:  Letter  of 
Offer  and  Acceptance  (IX)  Form  1513). 

1120.29    Missile  technology  control 
regime. 

(a)  For  purposes  of  this  subchapter, 
Missile  Technology  Control  Regime 
(MTCR)  means  the  policy  statement 
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between  the  United  States,  the  United 
Kingdom,  the  Federal  Republic  of 
Germany,  Prance,  Italy,  Canada,  and 
Japan,  annoimced  on  April  16, 1987,  to 
restrict  sensitive  missile-relevant 
transfers  based  on  the  MTCR  Annex, 
and  any  amendments  thereto; 

(b)  The  term  MTCR  Annex  means  the 
Guidelines  and  Equipment  and 
Technology  Annex  of  the  MTCR,  and 
any  amendments  thereto; 

fc)  List  of  all  items  on  the  MTCR 
Annex.  Section  71(a)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  §  2797)  refers  to 
the  establishment  as  part  of  the  U.S. 
Munitions  List  of  a  list  of  all  items  on 
the  MTCR  Annex,  the  export  of  which 
is  not  controlled  under  section  6(1)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  App.  2405(1)),  as  amended.  In 
accordance  with  this  provision,  the  list 
of  MTCR  Aimex  items  shall  constitute 
all  items  on  the  U.S.  Munitions  List  in 
§  121 16  of  this  subchapter. 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

Enumeration  of  Aiticles 

Sec.  ) 

121.1  General.  The  United  States  Munitions 
List. 

121.2  Interpretations  ofthe  United  States 
Munitions  List  and  the  Missile 
Technology  Control  Regime  Annex. 

121.3  Aircraft  and  related  articles. 

121.4  Amphibious  vehicles. 

121.5  Apparatus  and  devices  under 
Categoiy  IV(c). 

121.6  Cartridge  and  shell  casings. 

121.7  Chemical  agents. 

121.8  End-items,  components,  accessories, 
attachments,  parts,  firmware,  software 
and  systems. 

121.9  Firearms. 

121.10  Forgings,  castings  and  machined 
bodies. 

121.11  Military  demolition  blociis  and 
blasting  caps. 

121.12  Military  explosives. 

121.13  Military  fuel  thickeners. 

121.14  Propellants. 

121.15  Vessels  of  war  and  special  naval 
equipment. 

121.16  Missile  Technology  Control  Regime 
Annex. 

Authority:  Sec.  2, 38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2797);  B.0. 11958,  42  FR  4311:  3  CFR  1977 
Comp.  p.  79;  22  U.S.C.  2658. 

Enumeration  of  Articles 

1121.1    General.  The  UnltMJ  StatM 
munitiona  Hat 

(a)  The  following  articles,  services 
and  related  technical  data  are 
designated  as  defense  articles  and 
defense  services  pursuant  to  sections  38 
and  47(7)  ofthe  Arms  Export  Control 
Act  (22  U.S.C.  2778  and  2794(7)). 
Changes  in  designations  will  be 


pubUshed  in  the  Federal  Register. 
Information  and  clarifications  on 
whether  specific  items  are  defense 
articles  and  services  under  this 
subchapter  may  appear  periodically  in 
the  Defense  Trade  News  published  by 
the  Center  for  Defense  Trado. 

(b)  Significant  military  equipment:  An 
asterisk  precedes  certain  defense  articles 
in  the  following  list.  The  asterisk  means 
that  the  article  is  deemed  to  be 
"significant  military  equipment"  to  the 
extent  specified  in  $  120.19.  The  asterisk 
is  placed  as  a  convenience  to  help 
identify  such  articles. 

(c)  Certain  items  in  the  following  list 
are  placed  in  brackets.  The  brackets 
mean  that  the  item  is  (1)  scheduled  to 
be  moved  to  the  licensing  jurisdiction  of 
the  Department  of  Commerce  upon 
establishment  of  a  foreign  policy  control 
or  (2)  in  the  case  of  spacecraft  and 
related  equipment,  the  item  is  under 
review  by  an  interagency  space 
technical  working  group.  The 
interagency  review  will  result  in  a 
recommendation  as  to  whether  an  item 
should  be  moved  to  the  jurisdiction  of 
the  Department  of  Commerce  or  to 
USML  category  XV  which  was 
estabUshed  for  this  purpose. 

(d)  Missile  Technology  Control 
Regime  Annex  (MTCR).  Certain  defense 
articles  and  services  are  identified  in 

§  121.16  as  being  on  the  list  of  MTCR 
Annex  items  on  the  United  States 
Munitions  List.  These  are  articles  as 
specified  in  §  120.29  of  this  subchapter 
and  appear  on  the  list  at  §  121.16. 

Categoiy  I — Fireamu 

*(a)  Nonautomatic,  semi-automatic  and 
fully  automatic  firearms  to  caliber  .50 
Inclusive,  and  all  components  and  parts  for 
such  firearms.  (See  §  121.9  and  §§  123.16- 
123.19  of  this  subchapter.) 

(b)  Riflescopes  manufactured  to  military 
specificatioas,  and  specifically  designed  or 
modified  components  therefor;  firearm 
silencers  and  suppressors,  including  flash 
suppressors. 

•(c)  Insurgency-counterinsurgency  type 
firearms  or  other  weapons  having  a  special 
military  application  (e.g.  close  assault 
weapons  systems)  regardless  of  calit>er  and 
all  components  and  parts  therefor. 

(d)  Technical  data  (as  defined  in  §  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  §  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (c)  of  this  category. 
(See  $  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defens^e  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

Category  D — Artillery  Proiectora 

*(a}  Guns  over  caliber  .50,  howitzers, 
mortars,  and  recoilless  rifles. 


*(b)  Military  flamethrowers  and  projectors. 

(c)  Components,  parts,  accessories  and 
attachments  for  the  articles  in  paragraphs  (a) 
and  (b)  of  this  category,  including  but  not 
limited  to  mounts  and  carriages  for  these 
articles. 

(d)  Technical  data  (as  defined  in  120.21  of 
this  subchapter)  and  defense  services  (as 
defined  in  $  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (c)  of  this  category. 
(See  S  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

Category  III — ^Ammunitioa 

*(a)  Ammunition  for  the  arms  in  Categories 
I  and  n  of  this  section.  (See  $  121.6.) 

(b)  Components,  parts,  accessories,  and 
attachments  for  articles  in  paragraph  (a)  of 
this  category,  including  but  not  limited  to 
cartridge  cases,  powder  bags,  bullets,  jackets, 
cores,  shells  (excluding  shotgun  shells), 
projectiles,  boosters,  fuzes  and  components 
therefor,  primers,  and  other  detonating 
devices  for  such  ammunition.  (See  $  121.6.) 

(c)  Ammunition  belting  and  linking 
machines. 

*(d)  Ammunition  manufocturing  machines 
and  ammunition  loading  machines  (except 
handloading  ones). 

(e)  Technical  data  (as  defined  in  S  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  $  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (d)  of  this  category. 
(See  $  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

Category  IV— Laondi  Vehklea,  Guided 
Miacilet,  Ballistic  Miaaiks,  Rockela, 
Torpedoes,  Bomfaa  and  Mina 

*(a)  Rockets  (including  but  not  limited  to 
meteorological  and  other  sounding  rockets), 
bombs,  grenades,  torpedoes,  depth  charges, 
land  and  naval  mines,  as  well  as  launchers 
for  such  defunse  articles,  and  demolition 
blocks  and  blasting  caps.  (See  $  121.11.) 

*(b)  Launch  vehicles  and  missile  and  anti- 
missile  systems  including  but  not  limited  to 
guided,  tactical  and  strategic  missiles, 
launchers,  and  systems. 

(c)  Apparatus,  devices,  and  materials  for 
the  handling,  control,  activation,  monitoring, 
detection,  protection,  discharge,  or 
detonation  of  the  articles  in  paragraphs  (a) 
and  (b)  of  this  category.  (See  §  121.5.) 

*(d)  Missile  and  space  launch  vehicle 
powerplants. 

*(e)  Military  explosive  excavating  devices. 

*(f)  Ablative  materials  fabricated  or  semi- 
fobricated  from  advanced  composites  (e.g., 
silica,  graphite,  carbon,  carbon/'carlx>n,  and 
boron  filaments)  for  the  articles  in  this 
category  that  are  derived  directly  from  or 
specifically  developed  or  modified  for 
defense  articles. 
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•(«)  MiUliiy  agipbMhrw.  (Sm  f  121.12.) 
*(b)  MiUtvy  faol  thkkaoan.  (Sm 
S  121.13.} 

(c)  Praprikal*  ior  tiM  Mtklw  in  I 

m  Mia  IV  off  this  MCttoiL  (Sm  S  121-14>) 

(d)  Mflttgy  pyrotschntRS.  wcspt 
pyralKbaic  anMcids  hsnriag  dual  militwy 
■od  eoaniKdal  «M. 

(•)  AU  caapooads  spsdficaUy  fannuUtod 
ta  Tha  aith  las  In  this  ralnyrji 

(0  Tachnical  data  (as  dafinad  in  S 12021  of 
this  subchaatat)  and  dafnsa  swioas  (as 
dafiaad  ia  f  12(U  of  this  subchaptar)  diractly 
ralatad  (o  tha  deisasa  aiticlas  aauaiantad  ia 
paragraphs  (a)  through  (a)  of  this  catagory. 
(Saa  f  12S.4  of  this  subchaptar  for 
axamptloaa.)  Tachaical  data  dinctly  related 
to  the  Baaufacture  or  production  of  aay 
defcasa  articles  T-T-rrn'r*  alseedMra  ia  this 
cMsgory  that  SM  daaifsalad  as  Sipiificaat 
Military  B^pmaat  (SME)  shall  itself  be 
deaigBated  a^lE. 


*(a)  Wsishlps.  amphibious  warfae  vessels, 
laadlag  craft,  mlae  wariara  vessels,  patrol 
vaesels,  aoadliary  vaaaels  aad  service  craft. 
axperlBMatal  typee  of  aavai  ships  aad  aay 
vessels  specifically  '*'^fr^  or  BMidlfiad  for 
militaiy  purposes.  (See  S 12115.) 

*(b)  TUiets  aad  gua  mouats.  amsting 
gear,  special  waepons  systetns.  protective 
systeais,  sabmarlne  (tonge  batteries. 
catapults  aad  other  components,  parts, 
attachawnts.  aad  accessories  spedfically 
desigoed  or  modified  lor  coaibetant  vessels. 

(c)  Miae  sweeptag  equipment, 
componeota,  parts,  attadunents  aad 
accessaries  specifically  designed  or  modified 
therefor. 

(d)  Harbor  eatranoe  detection  devices, 
(magnetic  pressure,  and  acoustic  ones)  and 
controls  aad  components  therefor. 

*(e)  Naval  audear  propuMoo  plants,  their 
land  prototypes,  aad  special  CKifities  for 
their  coastractiaa.  support,  aad 
maintenaaca.  This  iacludes  any  machinery, 
device,  component,  or  equinnent  specifically 
developed,  deeigaed  or  modified  fior  use  ia 
such  plaoto  or  CKilities.  (See  S  123.21  of  this 
subchaptar) 

(f)  AU  specifically  desigaed  or  modified 
compoiieals,  parta.  accaeaoriea,  attachmeats, 
aad  asaodatad  eiptipBMBi  Bar  the  articles  ia 
this 


(g)  Technical  deta  (es  defined  hi  9 120.21 
of  thU  subcfaaptsr)  ead  detaae  sawicee  (aa 
defined  la  f  lae.*)  dtaactly  ralalad  to  the 
defense  articles  aanaieiatad  tai  pasapapha  (a) 
through  (f)  of  thia  catagnty.  (See  §  125.4  of 
this  subchaptar  for  nisaspHrias  )  Techakal 
data  directly  related  to  the  maaufKtora  or 
productioa  of  any  dafhnse  srticlee 
enumerated  elsewhere  ia  this  catagpry  that 
are  desigaated  as  Sigaificaat  Military 
Bquipraeat  [SMB]  shell  itself  be  designated 
SMB. 


vn— Ti 
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*(a)  Military  type  armed  or  armored 
vehicles,  military  railway  traias,  aad  vehicles 
specifically  rtasifneH  or  modified  to 
eccoauBodate  ■««iinHt^gf  for  aims  or  other 
specialised  military  equipment  or  fitted  with 
such  items. 

*(b)  Military  taaks,  combat  engineer 
vehidea.  bridge  hoaching  vehidhM,  bail- 
tracks  aad  gua  carriers. 

*(c)  Setf-propelied  91ns  and  hoeritasrs. 

(d)  MiUlwy  trucks,  trailers,  hotsta.  and 
sluds  specifically  designed,  modified,  or 
equipped  to  mount  or  carry  weapoas  of 
Categmies  I.  D  and  IV  or  for  carrying  aad 
handling  the  articles  in  paragrai^  (a)  of 
Categories  If!  aad  IV. 

*(e)  KfiHiary  recoivery  vehicles. 

*(f)  AatphiMoas  vehicles.  (See  §  121.4) 

*(^  Enginee  spedficaliy  designed  or 
modified  for  the  velades  ia  peragraphs  (a), 
(b).  (c).  and  (f)  (rfthta  catapvy. 

(h)  All  spedfically  deaiiMd  or  modified 
compoaenta  aad  paita.  accessories. 
attachaMnls.  aad  seenr  istacl  equipmcat  for 
the  artides  in  this  catagpry,  indudiag  but  not 
limited  to  aiililary  bridging  and  deep  water 
fording  kits. 

(i)  Tachaical  data  (as  defined  in  5 1 2021  of 
this  subchepter)  and  defense  services  fas 
defined  in  §  120.8  of  this  subchapter)  directly 
related  to  the  defense  artides  enumerated  in 
paragraphs  (a)  through  (h)  of  this  category. 
(See  S 1 25.4  of  this  subchepter  for 
exemptioBS.)  Technical  data  directly  related 
to  the  maauftKtiire  or  production  of  aay 
defense  articles  enumerated  elsewhere  ia  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

Category  Vm— Aircraft,  (SpaoacralQ  aad 


UMI 


*(a)  Aircraft,  including  but  not  limited  to 
helicopten.  noa-expensive  bdloons,  drones, 
and  li^ter-than-air  aircraft,  which  are 
specifically  designed,  modified,  or  equipped 
for  military  purposes.  This  includes  but  is 
not  limited  to  the  foDowing  military 
purposes:  Gunnery,  bombing,  rocket  or 
missile  launching,  electronic  and  other 
surveillance,  reconnaissance,  refueling,  aerial 
mapping,  military  liaison,  cargo  carrying  or 
dropping,  personnel  dropping,  airborne 
warning  and  control,  and  military  training. 
(See  9 121.3.) 

*(b)  Military  aircraft  engines,  except 
reciprocating  engines,  (and  spacecraft 
engines]  spedfically  designed  or  modified  lor 
the  aircraft  in  paragraph  (a)  of  thia  category. 

*(c)  CartridgB-actuated  devices  utilised  in 
emergency  escape  of  personnel  and  airborne 
equipment  (including  but  not  limited  to 


airborne  refueling  equipment)  specifically 
designed  or  modeled  for  use  with  the 
aircraft,  fspacecnft)  and  engines  of  the  types 
in  parapaphs  (a),  (b).  land  (h))  of  this 
category. 

(d)  Launching  and  recovery  equipment  for 
the  articles  in  para^ph  (a)  [and  (i)|  of  this 
category,  if  the  equipment  is  specifically 
designed  or  modified  for  military  use  [or  for 
use  with  spacecraft).  Fixed  land-based 
arresting  gear  is  not  induded  In  this  category. 

*(e)  Inertial  navigption  systems,  aided  or 
hybrid  inertiel  nevigatlon  systems,  Inertia) 
Measaraaient  Unite  (IMUs),  and  Attitude  and 
Heeding  Rafsreoca  Systeais  (AHR^ 
specifiailly  designed,  modified,  or 
configured  far  aiUitary  use  and  all 
specifically  designed  components,  parts  and 
Bccessories.  For  other  inertial  refisrenca 
systems  and  related  components  refer  to 
Category  xn(d). 

*(f)  Developmental  aircraft  and 
coapoDeats  thereof  which  beve  a  significant 
military  appUcabiUty.  exdndiag  sou  eircraft 
and  oomponeate  that  have  been  certified  by 
the  F,ederal  Aviatioa  Administratioa  and 
determined  through  the  commodity 
jurisdiction  procedure  spedfied  in  S  120.4  of 
this  subchapter,  to  be  subjed  to  the  export 
control  jurisdiction  of  the  Department  of 
Commerce  for  purposes  of  section  17(c)  of 
the  Export  Administraticm  Ad.  as  amended. 

*(g)  Ground  etkd  machines  (GEMS) 
spedfically  deeigaed  or  BMxlified  tot  military 
use,  including  but  not  limited  to  surface 
effad  mechinee  and  other  air  cushion 
vehicles,  and  all  components,  parts,  and 
accessoriee^  attachmeata.  aad  associated 
equipment  spedfically  designed  or  modified 
tot  use  with  such  machiaes. 

((h)  *  Spacecraft,  iachiding  manned  and 
unmanned,  adive  and  passive  satellites 
(except  those  listed  in  Category  XV). 

|(i)  Power  supplies  and  energy  sources 
specially  designed  or  modified  for  spacecraft 
in  paragraph  (h).) 

(j)  ComponenU,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
spedfically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  through  (i)  of  this 
category,  excluding  aircraft  tires  and 
propeilors  used  with  reciprocating  engines. 

(k)  Technical  Data  (as  defined  in  §  120.21 
of  this  subchapter)  and  deftmse  services  (as 
defined  in  $  1 20.8  of  this  subchapter)  dirediy 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (j)  of  this  category. 
(See  $  12S.4  of  this  subchapter  for 
exemptions.)  Technical  data  dirediy  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

((1)  Non-military  aircraft  inertial  navigation 
systems,  except  those  systems  or  components 
that  are  standard  equipment  in  civil  aircraft, 
induding  spare  parts  and  spare  units  to  be 
used  exclusively  for  the  maintenance  of 
Inertial  navigati<m  equipment  incorporated 
in  civil  aircraft  and  that  are  certified  by  the 
Federal  Aviation  Administration  (FAA)  as 
being  an  integral  p«1  of  sach  aircraft.) 

Km)  Technica}  data  for  tha  dasign. 
development,  produdkm  or  manufedure  of 
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Category  IX— Military  Tkviiriiif  Equipiuaul 

(a)  Military  tzainteg  aquipmaot  induding 
but  not  limitad  to  attack  tr^nass,  ladar  tv^ 
trainers,  radar  target  generators,  gimaaiy 
training  dericaa,  antisubmariaa  waitB* 
trainers,  taigfrt  ecaiipmaat.  armamant  traiaing 
units,  operatioaw  fUght  tsaioflrt,  air  combat 
training  systems,  cadar  trainers,  navigatioa 
trainers,  and  simulatian  devices  related  to 
defense  artidaa. 

(b)  Components,  parts,  accaasoriaa. 
attachmawta.  and  asaoriated  aqaipmant 
specifically  daalgpad  or  Bodifiad  ior  tka 
articles  in  paragraph  (a)  of  this  category. 

(c)  Technical  Date  (aa  dafinad  in  §  12a21 
of  this  subdiaptat)  and  deiaua  sarvicaa  (a* 
defined  in  §  12ILS  of  this  subchaptar)  directly 
related  to  the  defease  aitidaa  aounMoked  in 
paragraphs  (a}  and  (b)  of  this  categny.  (Sea 

§  125.4  fat  exemptions.). 

Categary  1    PietecUia  ^raaMaa!  Eqaipmiit 

(a)  Body  armor  specifically  designed, 
modified  or  equipped  lor  military  use; 
articles,  includii^  but  not  limited  to  clothing, 
designed,  modified  or  equipped  to  protect 
against  or  redoce  detection  t^  radar,  infiwed 
(IR)  or  other  senson;  mifitary  hebnets 
equipped  with  cammmications  hardware, 
optical  sights,  slewing  devioec  or 
mechanisms  to  protect  against  thermal  flash 
or  lasers,  excluding  standard  military 
helmets. 

(b)  Partial  pressura  suits  and  liquid  oxygen 
cooveiteis  mad  in  aircraft  in  Cat^gny  Vlll(a). 

(c)  Protective  apparel  and  equipment 
specifically  designed  or  modified  Ibr  oae 
with  the  articles  in  paragraphs  (a)  through  (d) 
in  Categary  XIV. 

(d)  CorapoBents,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  ibr  use 
with  the  articles  in  paragraphs  (a),  (b),  and 
(c)  of  this  catogory. 

(e)  Technical  Data  (as  defined  in  %  120.71 
of  this  SQOCBapler)  and  tlafeuje  sei  vices  (as 
defined  in  f  120.8  of  thte  subdiapter)  directly 
related  to  the  defense  arttdes  enumerated  in 
paragraphs  (a)  throu^  (d)  of  this  category. 
(See  §  125.4  of  this  sobcfaaptar  for 
exemptions.) 

Category  XI    Mililary  (and  Spmai 
ElactroBka 

(a)  Electiaaic  eqaipaant  not  included  in 
Cat^ory  XB  of  tka  U.&  Monittons  List  iHricfa 
is  spedfically  dasigaad.  modifiad  or 
configured  fior  military  application.  This 
equi^nent  inckidaabot  is  not  hniitBd  toe 

*(1) Uudai Mitel  Boand  aqu^maBt  to 
include  active  and  paasive  oatectien. 
identification,  tracking,  and  weapons  contnrf 
equipment. 

*  (2)  Uadenaater  acoustic  active  and 
passive  couatenweainraa  and  counlar 
count! 


(3)  Radar  sytlaiiis,  wiA  capafaiUliBe  audi 


as: 


Mi)Saaick, 

*(ii)  Acquisition, 
*(iii)  Tracking, 
*(iv)  Moving  taqgati 


*(v)  Imaging  radar  systems, 

(vi)  Any  ground  air  traffic  ctmtaA  radar 
which  ia  specifically  dasigned  or  nodifiad 
for  military  ap|riication. 

*  (4)  Electronic  combat  eqniparw*.  suck  aa: 

(i)  Active  and  passive  countenneaaiiras. 

(ii)  Active  and  passive  countar- 
countenneasures,  and 

(iii)  Radios  (including  transcelven] 
specifically  dasigped  or  modified  to  interfere 
with  other  communication  devices  oc 
transmissions. 

*(5)  Conunand,  control  and 
oommimications  systems  to  induda  radios 
(transceivers!,  navigatian,  and  identification 
equipment. 

(6)  Compoten  specifically  designed  or 
developed  far  military  apphcation  and  any 
computer  spedfically  modified  far  use  with 
any  deiimse  artide  in  any  cate^ny  of  the  U.S. 
Munitions  List. 

(7)  Any  experimental  or  developmental 
electronic  equipment  specifically  desigped  or 
modified  for  military  application  or 
specifically  designed  or  modified  far  use 
with  a  military  system. 

*(b)  Electronic  systems  or  equipment 
specifically  designed,  modified,  or 
configured  far  intelligence,  security,  or 
military  purposes  far  use  in  seardi, 
reconnaissance,  collection,  monitoring, 
direction-finding,  display,  analysis  and 
production  of  information  fit>m  the 
electromagnetic  spectrum  and  electronic 
systems  or  equipment  designed  or  modified 
to  coimteract  electronic  survaillanoe  or 
monitoring.  A  system  meeting  this  definition 
is  controlled  under  this  subchaptw  even  in 
instances  whera  any  individual  pieces  of 
equipment  constituting  the  system  may  be 
subject  to  the  controls  of  another  U.& 
Government  agency.  Such  systems  er 
equipment  deecrifoed  above  indude,  but  are 
not  limited  to,  thoee: 

(1)  DssigBed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreac&ig  code  for  spread  spectrum  or 
hopping  code  for  frequency  agility.  This  does 
not  include  fixed  code  tochniq\ies  for  spread 
spectrum. 

(2)  Designed  or  modified  using  burst 
techniqoes  (e.g. ,  time  coraprvssioa 
techniques)  ibr  intdHgence,  security  or 
mililwy  purposes, 

(3)  Deigned  or  modified  for  tbe  purpose  of 
information  security  to  suppress  the 
compromising  emanations  of  infuimaliea- 
bearing  signals.  This  covers  TEMPEST 
suppression  techiKrfogy  and  equipment 
meeting  or  designed  to  meet  government 
TEMPEST  st«idards.  This  definition  is  not 
Intended  to  include  equipment  designed  to 
meet  Federal  CooHmmicatiom  CommissioB 
(FOG]  comraercia}  electro-mesnetic 
intasfei  Slice  standards  or  equipuiunl 
designed  for  health  and  safisty. 

[(c)  Sp>ace  electronicr 

*(1)  ElectnMtic  aquipment  apadlkaUy 
designed  or  modified  far  spaoaoaft  aad 
spaceflight,  and 


WBactriBic 
designed  or 
military 

(3)' 
attachmaate.  and 
specificaDy 
with&e 
(2).l 

fd)  ConiponentB,  parte, 


spedficaUy 
farusewtthi 


iBMbpangiaphsd)! 


spedficaUyi 
with  die  I 
of  this  I 

innonnalc 

(e)  Techsited  date  (aa  dafiMd  la  »t20.n 

defined  in  §  120.8  of  thia  aabckapter)  dtracdy 
related  to  Ae  defanaa  artidaa  aBBBanted  ia 
paragnplw  f  a)  thaoo^  (d)  e<  tUa  ( 
(See  $  12S.4  of  thia  subdiapter  far 
exeaptiaaa.)  Techaical  date  diaactiy  relaaad 
to  the  ■aoulactara  ar  predudina  ct  any 
defenaaartidas  Baaaisaaiiri  alasiskwa  ia  Ihte 


category  that  are  darigpatad  aa  SigniDcaBt 
Military  Equipaaaat  (Skffi)  shaU  itself  be 
desiggaated  aa  Sliffi. 


Category  XO—nraCaotnl.  1 
Optical  and  Goidanoa  aad  CoBlral 
Equipaaaat 

*(a)  Pira  coatiol  systems;  gun  and  missila 
tracking  and  guidance  systems;  gun  twm§», 
position,  hai^t  fiadars,  spotting  iaateuiaaats 
and  laying  aquipment;  aiaing  davicaa 
(electronic  optic,  aad  aoMstic);  boaab  sights, 
bombing  mmpiitara,  military  talawiaion 
sighting  aad  viavring  unite,  and  parisoopes 
.far  the  artkJaa  of  thia  sartion 

*(b)  Lasers  specifically  designed,  modified 
or  configured  far  aulitary  application 
including  those  used  in  military 
communication  davioas.  tacgat  designators 
and  range  finden,  taigat  detection  systema, 
and  directed  energy  weapons. 

•(c)  Infrared  facal  plana  array  detactort 
specifically  '**«'cf*^.  modified  or  confipned 
for  military  use;  iauga  intansifkation  and 
other  night  figbHug  equipment  or  systems 
specifically  desi^iad,  modified,  or 
configured  far  military  use;  second 
generation  and  above  military  image 
intensification  tubes  (defined  below) 
specifically  designed,  developed,  modified, 
or  configured  for  military  use,  and.  infrared, 
visible,  and  ultraviolet  disvioes  qiedfically 
designed,  developed,  modified,  or  configtoed 
far  military  application. 

Note:  Special  Definkmn.  Fa  puipoeaa  of 
this  subparagraph,  second  and  tJurd 
generatjoa  iatoge  imtnuifier  tubes  are  defined 
as  having: 

A  peak  response  within  the  a4  to  l.OS 
micron  warriangth  range  and  incorpotatiag  a 
microchannel  plate  for  electron  \m»§t 
amplificatian  having  a  bole  pitch  (cenlar4o- 
center  spacing  of  less  than  25  microna.  aad 
having  eitiier 

(a)  An  S-20,  S-25  or  multialkali 
photocatfaode;  or 

(b)  A  aemicoaductar  fihatacathoda; 
*(d)  loertial  platfarms  and  sensors  far 

weapons  or  weapon  systeaw;  gsidaace, 
control  and  stabttiatioa  systaaa  except  for 
those  systems  cflwarad  ta  category  VBI:  asHo- 
compaaaaa  aad  star  tnchars  and  military  and 
Inon-military]  accehiiuaieteii  and  gyraa.  For 
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■ircnft  iiMrtial  nhnoot  tyttanu  and  ralated 
oompopenla  nfm  to  Catagory  vni. 

((•)  Non-military  laoond  gBoaration  and 
abova  imaga  intantification  tubaa,  non- 
military  infrarad  focal  plana  amy*,  and 
imaga  intaoiification  tubas  identified  in 
paragraph  (c)  of  thia  taction  when  a  part  of 
a  commaroial  fystem  (i.a.  those  systems 
originally  desi^iad  far  ccomiarcial  use).  This 
does  not  include  military  systems  comprised 
of  non-military  specification  components.) 

(f)  Components,  parts,  accessories, 
attachments  and  aaaociatad  equipment 
specifically  designed  or  modified  for  the 
artidaa  in  paragraphs  (a),  (b),  (c)  and  (d)  of 
this  catagory,  except  far  such  items  as  are  in 
normal  commercial  uaa. 

(g)  Technical  data  (at  defined  in  $  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  $  120.8)  directly  related  to  the 
defense  articlaa  enumerated  in  paragraphs  (a) 
through  (f)  of  this  category.  (See  %  125.4  of 
this  subchapter  for  exemptions.)  Technical 
data  directly  related  to  manufecture  and 
production  of  any  defsnse  articles 
enumerated  elaewhare  in  this  category  that 
are  designated  as  Significant  Military 
Equipment  (SME)  shall  itself  be  designated  as 
SMB. 

Calagary  Xm— Audliafy  Militwy 
Equipaaaal  | 

(a)  Cameras  (including  space  cameras)  and 
spedalixad  proceaaing  equipment  therefor, 
photointerpretation,  stereoscopic  plotting, 
and  photogrammetry  equipment  which  are 
specifically  designed  or  nuxlified  for  military 
purpoaaa,  and  components  specifically 
designed  or  modified  therefor, 

(b)  Information  Security  Systems  and 
equipment,  cryptographic  devices,  sofhvare, 
and  components  specifically  designed  or 
modified  therefor,  including: 

(1)  Cryptographic  (including  key 
management)  systems,  equipment, 
assemblies,  modules,  integrated  circuits, 
components  or  software  with  the  capability 
of  maintaining  secrecy  or  confidentiality  of 
information  or  information  systems,  except 
cryptographic  equipment  and  software  as 
follows: 

(i)  Restricted  to  decryption  functions 
specifically  designed  to  allow  the  execution 
of  copy  protected  software,  provided  the 
decryption  fimctioiu  are  not  user-accessible. 

(ii)  Specially  designed,  developed  or 
modified  for  use  in  machines  for  banking  or 
money  transactions,  and  restricted  to  use 
only  in  such  transactions.  Machines  for 
banking  or  money  transacticMis  include 
automatic  teller  machines,  self-eervice 
statement  printers,  point  of  sale  terminals  or 
equipment  for  the  encryption  of  interbanking 
transactions. 

(iii)  Employing  only  analog  techniques  to 
provide  the  cryptographic  processing  that 
ensures  information  security  in  the  following 
applications: 

(A)  Fixed  (defined  below)  band  scrambling 
not  exceeding  8  bands  and  in  which  the 
transpositions  change  not  more  frequently 
than  once  every  second; 

(B)  Fixed  (defined  below)  band  scrambling 
exceisding  8  bands  and  in  which  the 
transpositions  change  not  more  frequently 
than  once  every  ten  seconds; 


UMI 


(C)  Fixed  (defined  below)  frequency 
inversion  and  in  which  the  transpositions 
change  not  more  frequently  than  once  every 
second; 

(D)  Facsimile  equipment; 

(E)  Restricted  audience  broadcast 
equipment; 

(F)  Qvil  television  equipment. 

NolK  Special  Definition.  For  purposes  of 
this  subparagraph,  fixed  means  that  the 
coding  or  compression  algorithm  cannot 
accept  externally  supplied  parameters  (e.g.. 
crjrptographic  or  key  variables)  and  cannot  be 
modified  by  the  user. 

(iv)  Personalized  smart  cards  using 
cryptography  restricted  for  use  only  in 
equipment  or  systems  exempted  from  the 
controls  of  the  USML. 

(v)  Limited  to  access  control,  such  as 
automatic  teller  machines,  self-service 
statement  printers  or  point  of  sale  terminals, 
which  profects  password  or  personal 
identification  numbers  (PIN)  or  similar  data 
to  prevent  unauthorized  access  to  fecilities 
but  does  not  allow  for  encryption  of  files  or 
text,  except  as  directly  related  to  the 
password  of  PIN  protection. 

(vi)  Limited  to  data  authentication  which 
calculates  a  Message  Authentication  Code 
(MAQ  or  similar  result  to  ensure  no 
alteration  of  text  has  taken  place,  or  to 
authenticate  users,  but  does  not  allow  for 
encryption  of  data,  text  or  other  media  other 
than  that  needed  for  the  authentication. 

(vii)  Restricted  to  fixed  data  compression 
or  coding  techniques. 

(viii)  Limited  to  receiving  for  radio 
broadcast,  pay  television  or  similar  restricted 
audience  television  of  the  consimier  type, 
without  digital  encryption  and  where  digital 
decryption  is  limited  to  the  video,  audio  or 
management  functions. 

(ix)  Software  designed  or  modified  to 
protect  against  malicious  computer  damage, 
(e.g.,  viruses). 

Note:  A  procedure  has  been  established  to 
fecilitate  the  expeditious  transfer  to  the 
Commodity  Control  List  of  mass  market 
software  products  with  encryption  that  meet 
specified  criteria  regarding  encryption  for  the 
privacy  of  data  and  the  associated  key 
management.  Requests  to  transfer  commodity 
jurisdiction  of  mass  market  software  products 
designed  to  meet  the  specified  criteria  may 
be  submitted  in  accordance  with  the 
commodity  jurisdiction  provisions  of  $  120.4. 
Questions  regarding  the  specified  criteria  or 
the  commodity  jurisdiction  process  should 
be  addressed  to  the  Office  of  Defense  Trade 
Controls.  All  mass  market  software  products 
with  cryptography  that  were  previously 
granted  transfers  of  commodity  jurisdiction 
will  remain  under  Department  of  Commerce 
control.  Mass  market  software  governed  by 
this  note  is  software  that  is  generally 
available  to  the  public  by  being  sold  from 
stock  at  retail  selling  points,  without 
restriction,  by  means  of  over  the  counter 
transactions,  mail  order  transactions,  or 
telephone  call  transactions;  and  designed  for 
installation  by  the  user  without  further 
substantial  support  by  the  supplier. 

(2)  Cryptographic  (including  key 
management)  systems,  equipment, 
assemblies,  modules,  integrated  circuits. 


components  or  software  which  have  the 
capability  of  generating  spreading  or  hopping 
codes  for  spread  spectrum  systens  or 
equipment. 

(3)  Cr>-ptanalytic  systems,  equipment, 
assemblies,  modules,  integrated  circuits, 
components  or  software. 

(4)  Systems,  equipment,  assemblies, 
modules.  Integrated  circuits,  components  or 
software  providing  certified  or  certifiable 
multi-level  secxmty  or  user  isolation 
exceeding  class  B2  of  the  Trusted  Computer 
System  Evaluation  Criteria  (TCSEC)  and 
software  to  certify  such  systems,  equipment 
or  software. 

(5)  Ancillary  equipment  specifically 
designed  or  modified  for  paragraphs  (b)  (1), 
(2),  (3),  (4)  and  (5)  of  this  category; 

(c)  Self-contained  diving  and  underwater 
breathing  apparatus  as  follows: 

(1)  Closed  and  semi-closed  circuits 
(rebreathing)  apparatus; 

(2)  Specially  designed  components  for  use 
in  the  conversion  of  open-circuit  apparatus  to 
military  use;  and 

(3)  Articles  exclusively  designed  for 
military  use  with  self-contained  diving  and 
imderwater  swimming  apparatus. 

(d)  Carbon/carbon  billets  and  preforms 
which  are  reinforced  with  continuous 
unidirectional  tows,  tapes,  or  woven  cloths 
in  three  or  more  dimensional  planes  (i.e.  3D, 
4D,  etc.).  This  is  exclusive  of  carbon/carbon 
billets  and  preforms  where  reinforcement  in 
the  third  dimension  is  limited  to  interlocking 
of  adjacent  layers  only,  and  carbon/cari)on 
3D,  4D,  etc.  end  items  which  have  iKit  been 
specifically  designed  or  modified  for  defense 
articles  (e.g.,  brakes  for  commercial  aircraft  or 
high  speed  trains).  Armor  (e.g.,  organic, 
ceramic,  metallic),  and  reactive  armor  which 
has  been  specifically  designed  or  modified 
for  defense  articles.  Structural  materials 
including  carbon/carbon  and  metal  matrix 
composites,  plate,  forgings,  castings,  welding 
consumables  and  rolled  and  extruded  shapes 
which  have  been  specifically  designed  or 
modified  for  defense  articles. 

(e)  Concealment  and  deception  equipment, 
including  but  not  limited  to  special  paints, 
decoys,  and  simulators  and  components, 
parts  and  accessories  specifically  designed  or 
modified  therefor. 

(f)  Energy  conversion  devices  for 
producing  electrical  energy  from  nuclear, 
thermal,  or  solar  energy,  or  fit>m  chemical 
reaction  which  are  specifically  designed  or 
modified  for  military  application. 

(g)  Chemiluminescent  compounds  and 
solid  state  devices  specifically  designed  or 
modified  fur  military  application. 

(h)  Devices  embodying  particle  beam  and 
electromagnetic  pulse  technology  and 
associ'ited  com{>onents  and  subassemblies 
(e.g.,  ion  beam  current  injectors,  particle 
accelerators  for  neutral  or  charged  particles, 
beam  handling  and  projection  equipment, 
beam  steering,  fire  control,  and  pointing 
equipment,  test  and  diagnostic  instruments, 
and  targets)  which  are  specifically  designed 
or  modified  for  directed  energy  %veapon 
applications. 

(i)  Metal  embrittling  agents. 

*(j)  Hardware  and  equipment,  which  has 
been  specifically  desired  or  modified  for 
military  applications,  that  is  associated  with 


Category  XV 
Associated  i 
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the  measurement  or  modification  of 
system  signatures  for  detection  of 
defense  articles.  This  includes  luit  is  not 
limited  to  signature  measurement 
equipmoit;  prediction  techniques  and 
codes;  signature  materials  and 
treatments;  and  signature  control  design 
methodology. 

(k)  Technical  data  [as  defined  in  §  12a21 
of  this  8utx±apter)  and  defease  services  (as 
defined  in  S  120.8  of  diis  subchapter]  related 
to  the  defense  articles  listed  in  this  category. 
(See  5 12S.4  of  this  sobchapter  for 
exemptions:  see  abo  §  123.21  of  this 
subchapter).  Technioal  data  diractly  related 
to  the  manufacture  or  production  of  any 
defense  articles  aaumeiatad  alsewboe  in  this 
category  that  are  designated  as  Sigmficaot 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SMB. 

Categoiy  XIV— Toodcekfical  Aynia  and 
Equipmenl  and  Bedinlngical  Fi|iii|iMwf 

*(a)  Chemical  agents,  including  but  oot 
limited  to  lung  iintaats.  vesicants, 
lachiymators.  tear  gases  (except  tear  gas 
formulatioiu  containing  1%  or  less  CN  or 
CS),  stemutators  and  irritant  smoke,  and 
nerve  gases  and  incapacitating  agents.  (See 
S  121.7.) 

*(b)  Biological  agents. 

*(c)  Equipment  for  dissemination, 
detection,  and  identification  of,  and  defense 
agaiast,  tbe  artides  in  peragiaphs  (a)  and  (b) 
oftkiscatagofy. 

*(d)  Nudaar  radiaticm  detection  and 
measuring  dewioas.  aaanafactarad  to  military 
specification. 

(el  Components,  parts,  accessories, 
attachments,  and  assnriated  aqoipmeDt 
specifically  riasigped  or  awdiiied  for  the 
articles  in  paragraphs  (c)  and  (d)  of  this 
category. 

(f)  Technical  data  (as  defined  in  §  120.21  of 
this  subchapter  and  defense  services  (as 
defined  in  f  120.8  of  this  subchapter)  related 
to  the  defense  artides  emanerated  in 
paragraphs  (a)  teong^  (e)  of  this  category. 
(See  §  125.4  of  this  subchapter  for 
exemptions;  see  also  $  123.21  of  this 
subchapter).  Technical  data  diractly  related 
to  the  manufectiue  or  pcoductian  tk  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Siytificant 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SME. 

Category  XV— Spacecraft  Systems  and 
Associated  r 


*(a)  Spacecrait  and  associated  hardwaie, 
induding  ground  support  equipment, 
specifically  designen  or  awwiliied  for  aailitary 
use. 

(b)(1)  IRasarvedl 

(2)  Communicatioas  satellites  (exduding 
ground  stations  and  their  aseoriatiirt 
equipment  and  technical  data  aot 
enumerated  elsewhere  in  §121.1  of  this 
subchapter;  for  coatrole  oa  such  gpmnd 
stations,  see  the  Commesca  Coatrol  List)  with 
any  of  the  following  characteristics: 

(i)  AiUi-)em  capability.  Antennas  and/or 
antenna  systems  with  ability  to  respond  to 
incoming  interference  by  adaptively  redudag 
anteima  gain  in  the  diredion  of  tbe 
interference. 


(ii)  Antennas: 

(A).  With  aperture  (overall  dimension  of 
the  radiating  portions  of  the  antenna)  greater 
than  30  feet;  or 

(B).  With  sidelofaes  less  than  or  equal  to 
-  35dB;  or 

(Q.  Designed,  raodified,  or  configxired  to 
provide  coverage  area  on  the  surfece  of  the 
earth  less  than  200  nm  in  diameter,  where 
"coverage  area"  is  defined  as  that  area  on  the 
surface  of  the  earth  that  is  illuminated  try  the 
main  beam  width  of  the  antenna  (which  is 
the  angular  distance  between  half  povrer 
[Knnts  of  the  beam). 

(iii)  Designed,  modified  or  configured  for 
intersatellite  data  relay  links  that  do  not 
involve  a  groimd  relay  terminal  ("cross- 
links"). 

(iv)  Spacebome  baseband  processing 
equipment  that  uses  any  technique  other 
than  frequency  translation  which  can  be 
changed  several  times  a  day  on  a  channel  l>y 
channel  basis  among  previously  assigBcd 
fixed  frequencies. 

(v)  Employing  any  of  the  cryptographic 
items  controlled  under  Categoiy  XIII  (b)  of 
this  subchapter. 

(vi)  Employing  radiation-hardened  devices 
contxollea  elsewhere  hi  §121.1  that  are  not 
"embedded  in  the  satellite  in  such  a  way  as 
to  deny  physical  access.  (Here  "embeddiad" 
means  that  the  device  either  cannot  feasibly 
be  removed  from  the  satellite  or  be  used  for 
other  purposes.) 

(vii)  Having  pnpulsiaa  systems  wliich 
permit  acceleration  of  the  sat^lite  on-art>it 
(i.e.,  after  mission  orbit  injection)  at  rates 
greeter  than  O.lg. 

(viii)  Having  attitude  control  and 
determination  systems  designed  to  proride 
spacecraft  pointing  determination  ai>d 
control  better  than  0i02  degrees  azinnidi  and 
elevation. 

(ix)  Having  orbit  transfer  engines  ("kick- 
motors")  which  remain  permanently  with  the 
spacecraft  and  are  capable  of  being  restarted 
after  achievement  of  mission  orbit  and 
providing  acceleration  greater  than  Ig.  (Orbit 
transfer  engines  which  era  not  designed, 
built,  and  shipped  as  an  integral  part  of  the 
satellite  are  controlled  under  Category  IV  of 
this  subchapter.) 

(c)  Global  Positioning  System  (GPS) 
receiving  equipment  specifically  designed, 
modified  or  configured  for  military  use;  or 
GPS  receiving  equipment  with  any  of  the 
following  characteristics; 

(1)  Designed  for  encryption  or  decryption 
(e.g.,  Y-Code]  of  GPS  precise  positioning 
service  (PPS)  signals; 

(2)  Designed  for  producing  navigation 
results  above  60.QOO  fmt  (iltitude  and  at  1,000 
knots  velocity  or  greater; 

(3)  Specifically  designed  or  modified  for 
use  with  a  null  steering  antenna  or  including 
a  null  steering  antenna  designed  to  reduce  or 
avoid  jamming  signals; 

(4)  Designed  or  modified  for  use  with 
unmanned  air  vehicle  systems  capable  of 
delivering  at  Least  a  500  kg  payload  to  a  range 
ofatleestSOOkm. 

Note:  GPS  leceivets  designed  or  modified 
for  use  with  military  unmanned  air  vehicfe 
systems  with  less  capatiility  an  considered  to 
be  specifically  designed,  modified  or 
configured  for  military  use  and' therefore 
covered  under  this  subparagraph. 


Any  GPS  equipment  not  meeting  this 
definition  is  subjed  to  tbe  jurisdiction  of  dw 
Department  of  Commetca  (DOQ. 
Manufacturers  or  9xporXen  of  equipment 
under  DOC  jurisdiction  are  adviaed  that  tka 
U.S^  Government  does  not  assure  the 
availatulity  of  the  GPS  P-Code  far  civil 
navigation.  It  is  the  policy  of  tbe  Departmaat 
of  Defense  (DOD)  that  GPS  receivers  using  P- 
Code  without  clarification  as  to  whedier  or 
not  those  receivers  were  designed  or 
modified  to  use  Y-Code  will  be  presumed  to 
be  Y-Code  capable  and  covered  under  tbis 
subparagraph.  The  EXDD  policy  furdier 
requires  that  a  notice  be  attached  to  all  P- 
Code  receiveis  praaealed  for  export.  The 
notice  must  state  the  following:  "ADVISORY 
NOTICE:  This  rsonver  naes  the  GPS  P-Code 
signal,  whtah  by  U.&  policy,  aaay  be 
switched  off  without  notice." 

(d)  Compooeata,  parts,  accasaorias, 
attacinants,  and  associated  equipaeot 
(including  groond  snpport  equipment) 
specifically  designert,  modified  or  configured 
for  the  artides  in  paragraphs  (a)  tlirough  (c) 
of  this  category,  as  well  aa  for  any  satellites 
under  the  export  liceasieg  jurisdictioB  of  die 
Department  of  Coomeroe,  except  as  noted 
below. 

Explanatory  Note 

This  ian^iage  is  not  intended  to  preclude 
a  license  application  of  a  complete  setellite 
that  is  xmder  the  jurisdictioB  of  the 
Department  of  Commerce  from  including  ia 
that  license  q>pticatian  any  diractly 
associated  components,  parts,  aocenories. 
attachments  and  associated  equipment 
(including  ground  support  equipment)  unless 
such  items  are  specifically  identified  for 
control  in  paragraph  (a)  or  (b)  of  this  category 
or  any  other  category  of  S 1 21 . 1  of  this 
subchapter.  It  is  understood  tint  spares, 
replacement  parts,  groimd  snpport  and  tert 
equipment,  payload  adapter/iiUertice 
hardware,  etc.  are  tjrpically  provided  as  part 
of  a  satellite  launch  campaign;  however,  such 
items  are  only  exempt  from  USML  licensing 
when  their  intended  nae  ia  directly  related  to 
supporting  the  Commerce-licensed  satellite 
launch  campaign.  Once  the  satellite  has  been 
successfully  iatiBrhwd,  It  is  understood  tkat 
such  items  rasoaining  unlaunched  will  be 
returned  to  the  United  States. 

(e)  Technical  data  (ai  defined  in  S  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  §  120.8  of  this  subchapter)  directly 
related  to  the  defense  artides  enumerated  ia 
paragraphs  (a)  through  (d)  of  this  category. 
(See  §  125.4  of  this  subchapter  for 
exceptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  (^  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  dnsignatwd  aa  Significant 
Military  Equipment  (SME}  shall  itself  be 
designated  SME.  In  addition,  detailed  design, 
development,  production  or  manufacturing 
data  for  all  ^tacecnfi  systems  and 
specifically  designed  or  modifiad 
components  thereof.  legardless  of  which  U.& 
Government  agency  has  juriadlctioa  for 
export  of  the  hardwaca.  (See  $  12S.4  of  this 
subchapter  for  exceptions.)  This  restriction 
does  not  include  that  level  of  technical  data 
(including  marketing  data)  necessary  and 
reasonable  for  a  purchaser  to  have  assurance 
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that  a  U.&-buiIt  itmn  intended  to  operata  in 
•paoa  baa  bam  dasign«d,  manuCKturad  and 
tested  in  confonnance  with  apecified  contract 
requiiem^ts  (e.g..  operational  performance, 
rali^Iity,  UfBtime.  product  quality,  or 
delivery  expectations)  and  data  necessary  to 
evaluate  in-orfoit  anomaliee  and  to  operate 
and  maintain  associated  ground  equipment. 

Category  XVI— Nvdear  Weapeoa  Oengn  and 

Taeir     ' 


*(a)  Any  article,  material,  equipment,  or 
device  which  is  specifically  designed  or 
modified  for  use  in  the  design,  development, 
or  fabrication  of  nuclear  weapons  or  nuclear 
explosive  devices.  (See  $  123.21  of  this 
subchapter  and  Department  of  Commerce 
Export  Relations.  15  CFR  part  778). 

*(b)  Any  article,  material,  equipment,  or 
device  which  is  specifically  designed  or 
modified  for  use  in  the  devising,  carrying 
out,  or  evaluating  of  nuclear  weapons  tests  or 
any  other  nuclear  explosions,  except  such 
items  as  are  in  normal  commercial  use  for 
other  purposes. 

(c)  Technical  data  (as  defined  in  $  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  §  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (b)  of  this  category. 
(See  S  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enimiented  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 

Catasary  XVD-ClaaaifiMl  Artklaa. 
Tacknkal  Data  and  Deteaa  Sarvicaa  Not 
lEDUMfated 


UMI 


*(a)  All  articles,  technical  data  (as  defined 
in  §  120.21  of  this  subchapter)  and  defense 
services  (as  defined  in  $  120.8  of  this 
subchapter)  relating  thereto  which  are 
classified  in  the  interests  of  national  security 
and  which  are  not  otherwise  enumerated  in 
the  U.S.  Mimitions  List. 

Catagacy  XVm— (Baaenredl    , 

Catagory  XK— (Kaaarved)       1 

Category  XX— SubaMrsible  Veasab, 
OcoHMgraphk  and  Aaaociated  Equipment 

*(a)  Submersible  vessels,  manned  or 
unmanned,  tethered  or  untethered,  designed 
or  modified  for  military  purposes,  or 
po%*ered  by  nuclear  propulsion  plants. 

*(b)  Swinuner  delivery  vehicles  designed 
or  modified  for  military  pxirposes. 

(c)  Equipment,  components,  parts, 
accMSories,  and  attachments  specifically 
designed  or  modified  for  any  of  the  articles 
in  paragraphs  (a)  and  (b)  of  this  category. 

(d)  Tedmical  data  (as  defined  in  §  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  %  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (c)  of  this  category. 
(See  S  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  aiticlea  mumented  elaewhera  in  this 
category  that  an  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SMB. 


Category  XXI— MiacailaBoooo  AitkJos 

(a)  Any  article  not  specifically  enimierated 
in  the  other  categories  of  the  U.S.  Munitions 
List  which  has  substantial  military 
applicability  and  which  has  been  specifically 
designed  or  modified  for  military  purposes. 
The  decision  on  whether  any  article  may  be 
included  in  this  category  shall  be  made  by 
the  Director  of  the  Office  of  Defense  Trade 
Controls. 

(b)  Technical  date  (as  defined  in  §  120.21 
of  this  subchapter)  and  defense  services  (as 
defined  in  §  120.8  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  of  this  category. 

1121.2  Inlorprftlono  Ol  th*  U.S. 
MunMoM  Ust  and  th«  MiasU*  Tochnoiogy 
Control  RoginM  Annex. 

The  following  interpretations  (listed 
alphabetically)  explain  and  amplify  the 
terms  used  in  §  121.1.  These 
interpretations  have  the  same  force  as  if 
they  were  a  part  of  the  U.S.  Munitions 
List  (USML)  category  to  which  they 
refer.  In  addition,  all  the  items  listed  in 
§  121.16  shall  constitute  all  items  on  the 
United  States  Munitions  List  which  are 
Missile  Technology  Control  Regime 
Annex  items  in  accordance  with  section 
71(a)  of  the  Arms  Export  Control  Act. 

1121.3  Aircraft  and  retotodwtielee. 
In  Category  Vm,  "aircraft"  means 

aircraft  designed,  modified,  or  equipped 
for  a  military  purpose,  including  aircraft 
described  as  "demilitarized."  All 
aircraft  bearing  an  original  military 
designation  are  included  in  Category 
vm.  However,  the  following  aircraft  are 
not  included  so  long  as  they  have  not 
been  specifically  equipped,  re- 
equipped,  or  modified  for  military 
operations: 

(a)  Cargo  aircraft  bearing  "C" 
designations  and  numbered  C--45 
through  C-118  inclusive,  C-121  through 
C-125  inclusive,  and  C-131.  using 
reciprocating  engines  only. 

(b)  Trainer  aircraft  bearing  "T" 
designations  and  using  reciprocating 
engines  or  turboprop  engines  with  less 
than  600  horsepower  (s.b.p.) 

(c)  Utility  aircraft  bearing  "U" 
designations  and  using  reciprocating 
engines  only. 

(d)  All  liaison  aircraft  bearing  ui  "L" 
designation. 

(e)  All  observation  aircraft  bearing 
"O"  designations  and  using 
reciprocating  engines. 

f  121.4    Amphibiouavohiclaa. 

An  amphibious  vehicle  in  Category 
Vll(f)  is  an  automotive  vehicle  or  chassis 
which  embodies  all-wheel  drive,  is 
equipped  to  meet  special  military 
requirements,  and  which  has  sealed 
electrical  systems  or  adaptation  features 
for  deep  water  fording. 


f121.5    Apparatus  and  devleea  undor 
Category  IV(e). 

Category  IV  includes  but  is  not 
limited  to  the  following:  Fuzes  and 
components  specifically  designed, 
modified  or  configured  for  items  listed 
in  that  category,  bomb  racks  and 
shackles,  bomb  shackle  release  units, 
bomb  ejectors,  torpedo  tubes,  torpedo 
and  guided  missile  boosters,  guidance 
systems  equipment  and  parts,  launching 
racks  and  projectors,  pistols  (exploders), 
igniters,  fuze  arming  devices, 
intervalometers.  thermal  batteries, 
hardened  missile  laiuiching  facilities, 
guided  missile  launchers  and 
specialized  handling  equipment, 
including  transporters,  cranes  and  lifts 
designed  to  handle  articles  in 
paragraphs  (a)  and  (b)  of  this  category 
for  preparation  and  laimch  from  fixed 
and  mobile  sites.  The  equipment  in  this 
category  includes  robots,  robot 
controllers  and  robot  end-effectors 
specially  designed  or  modified  for 
military  applications. 

f  121.6    Cartridge  and  shell  eaainga. 

Cartridge  and  shell  casings  are 
included  in  Category  m  unless,  prior  to 
export,  they  have  beian  rendered  useless 
beyond  the  possibility  of  restoration  for 
use  as  a  cartridge  or  shell  casing  by 
means  of  heating,  flame  treatment, 
mangling,  crushing,  cutting,  or  popping. 

f  121.7   Chemical  agents. 

A  chemical  agent  in  Category  XlV(a) 
is  a  substance  having  military 
application  which  by  its  ordinary  and 
direct  chemical  action  produces  a 
powerful  physiological  effect.  The  term 
"chemical  agent"  includes,  but  is  not 
limited  to,  the  following  chemical 
compounds: 

(a)  Lung  irritants: 

(1)  Dipnenylcyanoarsine  (DC). 

(2)  Fluorine  (but  not  fluorene). 

(3)  Trichloronitro  methane 
(chloropicrin  PS). 

(b)  Vesicants: 

(1)  B-Chlorovinyldichloroarsine 
(Lewisite,  L). 

(2)  Bis(dichloroethyl)8ulphide 
(Mustard  Gas,  HD  or  H). 

(3)  Ethyldichloroarsine  (ED). 

(4)  Methyldichloroarsine  (MD). 

(c)  Lachrymators  and  tear  gases: 

(1)  A-Bromobenzyl  cyanide  (BBC). 

(2)  Chloroacetopnenone  (CN). 

(3)  Dibromodimethyl  ether. 

(4)  Dichlorodimethyl  ether  (CIQ). 

(5)  Ethyldibromoarsine. 

(6)  Phenylcarbylamine  chloride. 

(7)  Tear  gas  solutions  (CNB  and  CNS). 

(8)  Tear  gas 
orthochlorobenzalmalononitrile  (CS). 

(d)  Stemutators  and  irritant  smokes: 
(1)  Diphenylamine  chloroarsine 

(Adamsite,  DM). 
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(2)  Diphenylchloroarsine  (BA). 

(3)  Liquid  pepper. 

(e)  Nerve  agents,  gases  and  aerosols. 
These  are  toxic  compounds  which  affect 
the  nervous  system,  such  as: 

(1) 
Dimethylaminoethoxycyanophosphine 
oxide  (GA). 

(2)  Methylisopropoxyfluorophosphine 
oxide  (GB). 

(3) 
Methylpinacolyloxyfluoriphosphine 
oxide  (GD). 

(f)  AJntiplant  chemicals,  such  as:  Butyl 
2-chloro-4-fluorophenoxyacetate  (LNF). 

f121J    Entf-Heme,  oompooento, 

,  eltBchnwnte  pwls,  iNmwwe, 


(a)  An  end-item  is  an  assembled 
article  ready  for  its  intended  use.  Only 
ammimition,  fuel  or  another  energy 
source  is  required  to  place  it  in  an 
operating  state. 

(b)  A  component  is  an  item  which  is 
useful  only  whm  used  in  conjunction 
with  an  end*item.  A  major  component 
includes  any  assembled  element  which 
forms  a  portion  of  an  end-item  without 
whidi  the  end-item  is  inoperable. 
(Exampke  Airframes,  tail  sections, 
transmissions,  tank  treads,  hulls,  etc.)  A 
minor  component  includes  any 
assembled  element  of  a  major 
component 

{c]  Accessories  and  attachments  are 
associated  equipment  for  any 
component,  end-item  or  system,  and 
which  are  not  necessary  for  their 
operation,  but  which  enhance  their 
usefulness  or  effiectiveness.  (Examples: 
Military  rifleacopes.  special  paints,  etc.) 

(d)  A  part  is  any  single  unassembled 
element  of  a  major  or  a  minor 
component,  accessory,  or  attachment 
which  is  not  normally  subject  to 
disassembly  without  the  destruction  or 
the  impairment  of  design  use. 
(ExamplaK  Rivets,  wire,  bolts,  etc.) 

(e)  Firmware  and  any  related  unique 
support  tools  (such  as  computers, 
liiwBrs,  editor*,  test  case  generators, 
diagnostic  checkers,  library  of  functions 
and  system  test  diagnostics)  specifically 
designed  for  equipment  or  systems 
covered  under  any  category  of  the  U.S. 
Mtinitions  List  are  considered  as  part  of 
the  end-item  or  component.  Firmware 
includes  but  is  not  mnited  to  circuits 
into  which  software  has  been 
pwyammed. 

(f)  Software  includes  but  is  not 
limited  to  the  system  functional  design, 
logic  flow,  algmithms,  ^plicatian 
programs,  operating  mtems  and 
support  softwara  tai  design, 
implementation,  test,  operation, 
diagnosis  and  repair.  A  person  who 
intends  to  export  softwan  only  should. 


unless  it  is  specifically  enumerated  in 
§  121.1  (e.g.,  Xm(b)),  apply  for  a 
technical  data  license  pursuant  to  part 
125  of  this  subchapter. 

(g)  A  system  is  a  combination  of  end- 
items,  com{>onents,  parts,  accessories, 
attachments,  firmware  or  software, 
specifically  designed,  modified  or 
adapted  to  operate  together  to  perform 
a  specialized  military  function. 

1121.9  Rreerma. 

(a)  Category  I  includes  revolvers, 
pistols,  rifles,  carbines,  fully  automatic 
rifles,  submachine  guns,  machine 
pistols  and  machine  guns  to  caliber  .50, 
inclusive.  It  includes  combat  shotguns. 
It  excludes  other  shotguns  with  barrels 
18"  or  longer,  BB,  pellet,  and  muzzle 
loading  (black  powder)  firearms. 

(b)  A  firearm  is  a  weapon  not  over  .50 
caliber  which  is  designed  to  expel  a 
projectile  by  the  action  of  an  explosive 
or  which  may  be  readily  converted  to  do 
so. 

(c)  A  rifle  is  a  shoulder  firearm  which 
can  discharge  a  bullet  through  a  rifled 
barrel  16  inches  or  longer. 

(d)  A  carbine  is  a  lightweight 
shoulder  firearm  with  a  barrel  imder  16 
inches  in  length. 

(e)  A  pistol  is  a  hand-operated  firearm 
having  a  chamber  integral  with  or 
permanently  aligned  with  the  bore. 

(0  A  revolver  is  a  hand-operated 
firearm  with  a  revolving  cylinder 
containing  chambers  for  individual 
cartridges. 

(g)  A  submachine  gun,  "machine 
pistol"  or  "machine  gun"  is  a  firearm 
originally  designed  to  fire,  or  capable  of 
being  fired,  fully  automatically  by  a 
single  pull  of  the  trigger. 

1121.10  Forginga,  eastings  and  machined 


Articles  on  the  U.S.  Munitions  List 
include  articles  in  a  partially  completed 
state  (such  as  forgings.  castings, 
extrusions  and  machined  bodies)  which 
have  reached  a  stage  in  manufacture 
where  they  are  clearly  identifiable  as 
defense  articles.  If  the  end-item  is  an 
article  on  the  U.S.  Munitions  List 
(including  components,  accessories, 
attachments  and  parts  as  defined  in 
§  121.8).  then  the  particular  forging, 
casting,  extrusion,  machined  body,  etc.. 
is  considered  a  defense  article  subject  to 
the  controls  of  this  subchapter,  except 
for  such  items  as  are  in  normal 
commercial  use. 

1121.11    IMIHary  demolition  bloclis  and 


Military  demolition  blocks  and 
blasting  caps  referred  to  in  Category 
IV(a)  do  not  include  the  following 
aitidss: 


(a)  Electric  squibs. 

(b)  No.  6  and  No.  8  blasting  caps, 
including  electric  ones. 

(c)  Delay  electric  blasting  caps 
(including  No.  6  and  No.  8  millisecond 
ones). 

(d)  Seismograph  electric  blasting  caps 
(including  SSS,  Static-Master,  Vibrocap 
SR,  and  SEISMO  SR), 

(e)  Oil  well  perforating  devices. 

1121.12    MiiHwyexploaivee. 

(a)  Military  Explosives  in  Category  V 
are  military  explosives  or  energetic 
materials  consisting  of  high  explosives, 
propellants  or  low  explosives, 
pyrotechnics  and  high  energy  solid  or 
liquid  fuels,  including  aircraft  fuels 
specially  formulated  for  military 
purposes.  Military  explosives  are  solid, 
liquid  or  gaseous  substances  or  mixtures 
of  substances  which,  in  their 
application  as  primary,  booster  or  main 
charges  in  warheads,  demolition  and 
other  military  applications,  are  required 
to  detonate.  Military  explosives, 
military  propellants  and  military 
pyrotechnics  in  Category  V  include 
substances  or  mixtures  containing  any 
of  the  following: 

(1)  Spherical  aluminium  powder  of 
particle  size  60  micrometres  or  less 
manufactured  from  material  with  an 
aluminum  content  of  99%  or  more; 

(2)  Metal  fuels  in  particle  sizes  less 
than  60  micrometres  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
consisting  of  99%  or  more  of  any  of  the 
following:  Zirconium,  boron, 
magnesium  and  alloys  of  these: 
beryllium;  fine  iron  powder  vrith 
average  particle  size  of  3  micrometres  or 
less  produced  by  reduction  of  iron  oxide 
with  hydrogen; 

(3)  Any  of  the  foregoing  metals  or 
alloys  listed  in  (a)  (1)  and  [2)  of  this 
section,  whether  or  not  encapsulated  in 
aluminum,  magnesium,  zirconium  or 
bOTyllium; 

(4)  Perchlorates,  chlorates  and 
chromates  composited  with  powdered 
metal  or  other  high  energy  fuel 
components; 

(5)  Nitroglycerin; 

(6)  Trinitrophenylmenthylnitramine 
(TETRYL); 

(7)  Trinitrotoluene  (TNT); 

(8)  Nitroguanidine  (NQ); 

(9)  With  the  exception  of 
chlorinetrifluoride,  compounds 
composed  of  fluorine  and  one  or  more 
of  the  following:  other  halogens,  oxygen, 
nitrogen: 

(10)  Carboranes;  decaborane; 
pentaborane  and  derivatives: 

(11) 
Cyclotetramethylenetetranitramine 
(HMX):  octahydro-1. 3.5,7-tetranitro* 
13.5.7'tetrazine;  1,3,5.7-tetranitro- 
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1,3.5.7-tetraza-cycIooctaiM:  (odogan. 

(iS^xanitrostittNiM  (HNS): 

(13)  DiaminotiinitrobanMne  (DATS); 

(14)  TriaminotriDitrobenane  (TATB): 

(15)  lYiaminoguanidinenitrate 
(TAGN); 

(16)  Titmium  subhydride  oi 
stiocfaiuiU0(fy  HH  ojia~tjftm 

(17)  IXnitroglycohiiil  CDNGU. 
DINGU):  tetranitroglycohuil  TNGU. 
SORGUYL); 

(18)  I 
TetranitrabeniotziazokilMiuotriazole 
(TAOOrn; 

(19)  Diaminohaxaaitiobiphenyl 
(DIPAM); 

(20)  PJcryUminodinitropyridina 
(PYX): 

(21)  3-Ditro-lA4-triazol-5-<»>e  (NTO 
arCfffTA); 

(22)  Hydrazine  in  ccaioeDtTatfons  oi 
70%  or  more;  hydrazine  nitrate; 
hydrazine  pMchloratee;  un^mmetrical 
dimethyl  hydrazine;  OMHUunethyl  . 
hjrdrazine;  symmetrical  dimethyl 
hydrazine; 

(23)  Ammonium  petchlorate; 

(24)  2-(5K7anotetrazoIato)  penta 
amminecobah  (m)  perchlorate  (CF); 

(25)  dt-bis  (5-nitrotetraaodMo)  puita 
amminecobah  (m)  perchlorate  («■ 
BNCP); 

(26)  7-amhio  4.6- 
dinitrobenzofurazane-l-oxide  (AONBF); 
amino  dinitrobenzoforoxan; 

(27)  5,7-diamino-4.6- 
dinilrubeBzofarazane-l-aixidei  (CL— 14  or 
diaminodinitrobenzofbroxBn); 

(28)  2,4.6-trinitro-2,4^triaza-€ydo- 
hexanone  (K-6  or  kelo-RDX): 

(29)  2.4,6,8-tetnmitro-2,4.6,8-tetraaza- 
bicydo  (3,3,0)-octanane- 

3  (tetranitroeomiglycohiril,  K-55,  or 
keto-bicyclic  HMX): 

(30)  1,1.3-trinitnMzetidine  (TNAZ); 

(31)  1.4.5.8-tetranitro-l,4.5,8- 
tatraaiadecalin  (TNAI^ 

(32)  Hexanitnrfiexasaiaowurtzitane 
(CLr-20  or  HNIW;  and  clathrates  of  CL- 
20); 

(33)  Polynitrocubene  with  more  than 
four  nitro  groupe; 

(34)  Ammonium  dinitramide  (ADN  or 
SR-12): 

(35)  Cyclotriroethylentrinitramine 
(RDX);  cyclonite;  T4;  hexahydro-1,3.5- 
tnnitro-l,3,5-tnazine;  1,3,5-trinitro- 
1,3,5-triaza-cyclohexane;  haxogen, 
hexogene; 

(36J  Hydroxylammonium  nitrate 
(HAN);  hydroxylammonima  perdilorate 
(HAP): 

(37)  Psntaerythritol  Tetranitrate 
(PETN): 

(38)  Hydroxy  terminated 
PoJybutadiene  (HTPB)  with  a  hydroxyl 
functiooaiity  of  2.28,  a  hydroxyl  vahie 
of  lese  than  0.77  meq/g,  and  a  viscosity 
at  30  degrees  C  of  less  than  47  poise; 


(b) "  Addithraa"  inchida  the  folkmimp 

(I)  Glyddylaside  Polymer  (GAP)  and 
its  derivatives: 

(2) 
Polyyanodiflttoroaminoethyleaeoadde 
(PCDB): 

(3)  Butanetrii^triBitrata  (BTTN); 

(4)  Bis-a^uofo-2.a-dinitooelhyliDraaal 
(FEFO); 

(5)  Catocena.  N-butyl-fBROoana  and 
other  foTocene  derivatives; 

(6)  Bi8(2, 2-dinitropropyI)  formal  and 
acetal; 

(7)  Eneigetk:  moncBaers,  pbaddsen 
and  polymers  containing  nitro,  aiido, 
nitrate,  mtraaa  or  difhuoamino  groups; 

(8)  1.23-Tris  |1> 
bis(difluon)amino)elhafxy)  propma;  Tris 
vinoocy  prapana  adduct.  (TVOPA); 

(9)  Bisazidomathylaxetana  (BAMO) 
and  its  polyniers; 

(10)  Nitratomethylmethyloxetane 
(NMMO)  Azidometh]^meth]^axatana 
(AMMO): 

(II)  Tetraethylenepentamine- 
acryloDitrile  (TCPAN);  cyanoelhylated 
polyamine  and  its  sails; 

(12)  Tetraethyienepentamineaqylcni- 
trileglycidol  (TEPANtX); 
cyanoathjdated  polyamine  adducted 
with  glyddol  and  its  salts; 

(13)  Pol3rfuBctional  aziridina  amides 
with  isopfathalic  trimesic  (BITA  or 
butylena  imine  trimesamide  isoyanuric), 
or  trimethyladipic  backbone  structures 
and  2-methy)  or  2-^hyl  substitntians  on 
the  aziridine  ring; 

(14)  Basic  copper  salicylate;  lead 
salicylate; 

(15)  Lead  beta  resorcylate; 

(16)  Lead  stannate.  lead  malaata.  lead 
dtrate; 

(17)  Tri8-l-(2-niethyl)aziridinyl 
phosphine  oxide  (MAPO)  and  its 
derivatives: 

(18)  Organo-metallic  coupling  agents, 
spedfically: 

(i)  Neopentyl  (diallyl)  oxy,  tri 
(dioctyU  pho^pbato  titanate  or  titanium 
IV,  2,2(bis  2-pit>penolatomethyl. 
butanolato  or  tris  (dioctyi]  phosphato- 
O],  orUC:Al2; 

(ii)  Utanium  IV,  [(2-propen(^(v 
l)methyl.  N-propanolatoinethyl) 
butanolato-1;  or 
tris(diocty))pyropbosphato,  or  KR3538; 

(iii)  Utanium  IV,  |(2-propendato- 
l)methyl,  N-propano!atomethyl) 
butanoIato-1;  or  tris(dioycty)) 
phosphate; 

(19)  FPF-1  (poly-{2,2.3.3.4.4- 
hexaQuoro  pentane-l,5-diollbnnal)); 

(20)  FPF-3  (poly-l2.4,4.5,5A&- 
heptafIuoro-2-  trifnioromethyI-3- 
oxaheptane-1 .7-diolformal]); 

(21)  Polyglyddyhiitrate  (PGN); 

(22)  Leed-copper  chelates  of  beta- 
resorcylate  and/or  salicylates: 

(23)  Triphenyl  bismuth  (TPB); 


(24)  bia-2-bydnncyathylg)yoo)aniida 
(BHEGA): 

(25)  Superfine  irao  oxida  with  a 
qMdfic  surfeoB  area  greatOT  than  250 
m2/g  and  an  average  partide  si»  ai 
0.0003  micrometres  or  less; 

(c)  "Prscursors"  inchide  the 
following: 

(1)  lA4-trihydraxybutana  (1,2,4- 
butanetriol); 

(2)  1,3,5-trichlorobenzene; 

(3)  BisGfakvoaMthyloKBtane  (BCMO); 

(4)  Low  (less  than  10,000)  molecultf 
weif^t.  alcobol-functionaliaed. 
polytephichkaohydrin); 
poly(ephichloihydrindioI);  diol  and 
triol; 

(5)  Plpopylenefmide,  2- 
methyla^dine; 

(6)  l,3,5.7,4etraacetyl-l,3,5,7-tetraaza- 
cydooctane  (TATh 

(7)  Dinitroazatidina-t-bvtyl  sah; 

(8)  Hexabenzylhaxaazaisowurtzitana 
(HBIW): 

(9)  Tetraacatyldi-  ben^l-  hexaazai80> 
wurtzitane  (T/Un^; 

(10)  l,4,S348trMzadecaUnei. 

(d)  Stabilisan  inchida  the  Mkming; 

(1)  NMethyl-p-nitroamline; 
(2)ProtBch. 

(e)  Any  substance  or  mixture  meeting 
the  following  perftmnance 
requirements: 

U)  Any  explosive  «rith  a  detonation 
velodty  greater  than  8,700  m/s  or  a 
detonation  pressure  greater  than  340 
kilobars; 

(2)  Other  organic  high  explosives 

E 'elding  detonation  pressures  of  250 
lobars  or  greater  that  wrill  remain 
stable  at  temperatures  of  523  K  (250 
degrees  C)  or  higher  for  periods  of  5 
minutes  or  longer, 

(3)  Any  oth«-  UN  Clasa  1.1  solid 
propellant  with  a  theoretical  qMcific 
impulse  (under  standard  omditions) 
greater  than  250  secoods  for  non- 
metallized,  or  peater  than  270  seconda 
for  aluminized  compositions; 

(4)  Any  UN  Class  1.3  solid  propellant 
with  a  theoretical  specific  impulse 
greater  than  230  seconds  for  non- 
halogenized.  250  seconds  for  nim- 
metallized  and  266  seponds  for 
metallized  compositiims; 

(3)  Any  other  ejqplosive.  propellant  or 
pyrotechnic  that  can  sustain  a  steady- 
state  burning  rate  greater  than  38mm 
(1.5  in)  per  second  under  standard 
conditions  of  68.9  bar  (1.000  PSI) 
pressure  and  294K  (21  degrees  C); 

(6)  Any  other  gun  propellants  having 
a  force  constant  greater  than  1.200  k)/l^ 

(7)  Elastomer  modified  cast  double 
based  propellants  (EMCEffi)  with 
extensibility  at  maximum  stress  greater 
then  5%  at  233  K  or  (-40  degrees  C). 

(0  Liquid  oxidizers,  as  follows: 
(1)  Enriched  nitric  add  (inhibited  red 
foming  nitric  add  (IRFNA)); 


UMI 
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(2)  Oxyfluoride. 

f  121.13    Military  fu*lthlckenw«. 

Military  fuel  thickeners  in  Category  V 
include  compounds  (e.g.,  octal)  or 
mixtures  of  such  compounds  (e.g., 
napalm)  specifically  formulated  for  the 
purpose  of  producing  materials  which, 
when  added  to  petroleum  products, 
provide  a  gel-tvpe  incendiary  material 
for  use  in  bombs,  projectiles,  flame 
throwers,  or  other  defense  articles. 

1121.14    ProfMllantt. 

Propellents  in  Category  V  include,  but 
are  not  limited  to,  the  following: 

(a)  Propellant  powders,  including 
smokeless  shotgim  powder. 

(b)  Hydrazine  (including  Monomethyl 
hydrazine  and  symmetrical  dimethyl 
hydrazine,  but  excluding  hydrazine 
hydrate). 

(c)  Unsymmetrical  dimethyl 
hydrazine. 

(d)  Hydrogen  peroxide  of  over  85 
percent  concentration. 

(e)  Nitroguanidine  or  picrite. 

(f)  Nitrocellulose  with  nitrogen 
content  of  over  12.20  percent. 

(g)  Nitrogen  tetroxide  (nitrogen 
dioxide,  dkiitrogen  tetroxide). 

(h)  Other  solid  propellant 
compositions,  including  but  not  limited 
to,  the  foUo%idng: 

(1)  Single  base  (nitrocellulose). 

(2)  Double  base  (nitrocellulose, 
nitroglycerin). 

(3)  Triple  base  (nitrocellulose, 
nitroglycerin,  nitroguanidine). 

(4)  Composite  of  nitroglycerin, 
ammonium  perchlorate,  potassium 
perchlorate.  nitronium  perchlorate. 
guanidine  (guanidinium)  perchlorate, 
nitrogen  tetroxide,  ammonium  nitrite  or 
nitrocellulose  with  plastics,  metal  fuels, 
or  rubbers  added;  and  compounds 
composed  only  of  fluorine  and 
halogens,  oxygen,  or  nitrogen. 

(5)  Special  purpose  high  energy  solid 
miUtary  fuels  witn  a  chemical  base. 

(i)  Odier  liquid  propellant 
compositions,  including  but  not  limited 
to,  the  following: 

(1)  Monopropellants  (hydrazine, 
hydrazine  nitrate,  and  water). 

(2)  Bipropellants  (hydrazine,  fuming 
nitric  add  HNO(3)). 

(3)  Special  purpose  chemical  base 
high  energy  liquid  military  fuels  and 
oxidizers. 

f  1 21 .1 S    Vsssala  of  war  and  special  naval 
•quipmant 

Vessels  of  war  means  vessels, 
waterbome  or  submersible,  designed, 
modified,  or  equipped  for  military 
purposes,  including  vessels  described  as 
developmental,  "demiUtarized"  or 
decommissioned.  Vessels  of  war  in 


Category  VI,  whether  developmental, 
"demilitarized"  and/or  decommissioned 
or  not,  include,  but  are  not  limited  to, 
the  following: 

(a)  Combatant  vessels. 

(1)  Warships  (including  nuclear- 
powered  versions): 

(i)  Aircraft  carriers, 
(ii)  Battleships, 
(iii)  Cruisers. 
(iv)  Destroyers, 
(v)  Frigates, 
(vi)  Submarines. 

(2)  Other  Combatants. 

(i)  Patrol  Combatants  (e.g.,  including 
but  not  Umited  to  PHM). 

(ii)  Amphibious  Aircraft/Landing 
Craft  Carriers. 

(iii)  Amphibious  Materiel/Landing 
Craft  Carriers. 

(iv)  Amphibious  Command  Ships. 

(v)  Mine  Warfare  Ships. 

(vi)  Coast  Guard  Cutters  (i.e.  WHEC's 
and  WMEC's). 

(b)  Auxiliaries. 

(1)  Combat  Logistics  Support. 

(i)  Underway  Replenishment  Ships, 
(ii)  Surface  Vessel  and  Submarine 
Tender/Repair  Ships. 

(2)  Support  Ships. 

(i)  Submarine  Rescue  Ships. 

(ii)  Other  Auxiliaries  (e.g..  including 
but  not  limited  to:  AGDS,  AGF.  AGM, 
AGOR.  AGOS,  AGS,  AH,  AP.  ARC.  ARL, 
AVE,  AVM,  AVT). 

(c)  Combatant  Craft. 

(1)  Patrol  Craft. 

(i)  Coastal  Patrol  Combatants, 
(ii)  River,  Roadstead  Craft  (including 
swimmer  delivery  craft), 
(iii)  Coast  Guard  Patrol  Craft. 

(2)  Amphibious  Warfare  Craft 

(i)  Landing  Craft  (e.g.,  including  but 
not  Umited  to:  LCAC,  LCM,  LCPL,  LCU, 
LWT,  SLWTl. 

(ii)  Special  Warfare  Craft  (e.g., 
including  but  not  limited  to:  LSSC, 
MSSC,  SDV.  SWCL.  SWCM). 

(3)  Mine  Warfare  Craft; 

(i)  Mine  Countermeasures  Craft  (e.g., 
including  but  not  limited  to:  MCT, 
MSB). 

(d)  Support  and  Service  Vessels. 

(1)  Miscellaneous  (e.g.,  including  but 
not  limited  to:  APL,  DSRV.  DSV,  IX, 
WD(.  NR,  YFRT,  YHLC.  YP,  YR.  YRB. 
YRDH.  YRDM.  YRR.  YSD). 

f  121.16    Missile  Technology  Control 
Regime  Annex. 

Some  of  the  items  on  tlie  Missile 
Technology  Control  Regime  Annex  are 
controlled  by  both  the  Department  of 
Commerce  on  the  Commodity  Control 
List  and  by  the  Department  of  State  on 
the  United  States  Munitions  List.  To  the 
extent  an  article  is  on  the  United  States 
Mimitions  List,  a  reference  appears  in 
parentheses  listing  the  U.S.  Munitions 


List  category  in  which  it  appears.  The 
following  items  constitute  all  items  on 
the  Missile  Technology  Control  Regime 
Annex  which  are  covered  by  the  U.S. 

Munitions  List: 

Item  1— Category  I 

Ck>mplete  rocket  systems  (including 
ballistic  missile  systems,  space  launch 
vehicles,  and  sounding  rockets  (see  §  121.1, 
Cat.  IV(a)  and  (b))  and  unmanned  air  vehicle 
systems  (including  cruise  missile  systems  see 
§  121.1.  Cat.  VIII  (a),  target  drones  and 
reconnaisance  drones  (see  §  121.1,  Cat.  VIII 
(a})  capable  of  delivering  at  least  a  500  leg 
payload  to  a  range  of  at  least  300  km. 

Item  2— Cateogry  I 

Complete  subsystems  usable  in  the  systems 
in  Item  1  as  follows: 

(a)  Individual  rocket  stages  (see  %  121.1, 
Cat.  IV(h)); 

(b)  Reentry  vehicles  (see  §  121.1,  Cat. 
IV(g]],  and  equipment  designed  or  modified 
therefor,  as  follows,  except  as  provided  in 
Note  (1)  below  for  those  designed  for  non- 
weapon  payloads; 

(1)  Heat  shields  and  components  thereof 
fabricated  of  ceramic  or  ablative  materials 
(see  §121.1,  Cat.  IV(f)): 

(2)  Heat  sinks  and  components  thereof 
fabricated  of  light-weight,  high  heat  capacity 
materials; 

(3}  Electronic  equipment  specially 
designed  for  reentiy  vehicles  (see  §  121.1. 
Cat.  XI(a)(7)); 

(c)  Solid  or  liquid  propellant  rocket 
engines,  having  a  total  impulse  capacity  of 
1.1  X  10  N-sec  (2.5  x  10  lt>-sec)  or  greater  (see 
§121.1,  Cat  IV,  (h)). 

(d)  "Guidance  sets"  capable  of  achieving 
system  accuracy  of  3.33  percent  or  less  of  the 
range  (e.g.,  a  CEP  of  1  j..  or  less  at  a  range 

of  300  km),  except  as  provided  in  Note  (1) 
below  for  those  designed  for  missiles  with  a 
range  under  300  km  or  manned  aircraft  (see 
§  121.1,  Cat.  Xll(d)); 

(e)  Thrust  vector  control  sub-systems, 
except  as  provided  in  Note  (1)  below  for 
those  designed  for  rocket  systems  that  do  not 
exceed  the  range/payload  capability  of  Item 

1  (see  §121.1,  Cat.  IV); 

(f)  Warhead  safing,  arming,  fuzing,  and 
firing  mechanisms,  except  as  provided  in 
Note  (1)  below  for  those  designed  for  systems 
other  than  those  in  Item  1  (see  §  121.1,  Cat. 
IV(h)). 

Notes  to  Item  2 

(1)  The  exceptions  in  (b).  (d),  (e),  and  (f) 
above  may  be  treated  as  Category  II  if  the 
subsystem  is  exported  subject  to  end  use 
statements  and  quantity  limits  appropriate 
for  the  excepted  end  use  stated  above. 

(2)  CEP  (circle  of  equal  prol>ability)  is  a 
measure  of  accuracy,  and  defined  as  the 
radius  of  the  circle  centered  at  the  target,  at 
a  specific  range,  in  which  50  percent  of  the 
payloads  impact. 

(3)  A  "guidance  set"  integrates  the  process 
of  measuring  and  computing  a  vehicle's 
position  and  velocity  (i.e.  navigation]  with 
that  of  computing  and  sending  commands  to 
the  vehicle's  flight  control  systems  to  correct 
the  trajectory. 
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of  nMUMOi  of  sdiiaviiiM 
coolfui  whidi  ■•  oovvrad  bjr  (s) 


(4) 
UmHl 
include 

(i)  Pl«dbl«  noBzle: 

(U)  Phiid  or  Mcoodaiy  gM  inJBCtion; 

(iii)  Movable  engine  or  nozKle; 

(iv)  Deflection  of  exhaust  gMcliwm  (|Bt 
vanae  or  probet);  or 

(v)  Use  of  thrust  tibt. 


PtapuMon  components  and  equipment 
oaabla  ia  the  sysleiBS  in  Nam  1,  as  foUowR 

(a)  Ughlweigbt  turbojet  and  turboim 
engines  (inrhiding)  tufboompoiind  engioes) 
that  am  anall  and  few!  attdeot  (see  f  121.1. 
both  Cat.  IV(h)  and  VIIKb)): 

(b)  Ramiet/Scranijet/pulM  jetycombined 
cycle  engines,  including  devices  to  regulate 
mmbuslion.  and  spedalljr  designed 
componeDts  therefor  (see  $  121.1,  both  CM. 
IV(h)  and  Cat  V10(b)); 

(c)  Rocket  motor  cases,  "interior  lining", 
"insulatioa"  and  ooxzies  therefor  (sea 

S  121.1,  Cat  IV(h)  and  Cat  VCcJl; 

(d)  Staging  mechanisms,  sepaiatioa 
mecbaninns.  «m1  interatagBS  therefor  (tee 
S  121.1,  Cat  IV(c)  and  (h)): 

(a)  Ui|uid  and  slurry  propeUant  (inchidlng 
oxidiiars)  control  systems,  and  specially 
designed  components  tharaior.  designed  or 
modified  to  operate  in  vibratioD 
environments  of  mora  than  lOOgRMS 
between  20  Hz  and^XW  Hz  (see  §  121.1,  Cat 
IV(c)and(b)); 

(I)  Hybrid  rocket  motors  and  qwcially 
designed  components  therefor  (see  S  121.1, 
Cat  IV(h)). 

^fe•ail•ltama  j 

(1)  Itsn  3(a)  engines  may  be  exported  as 
part  of  a  manned  aircraft  or  In  quantities 
apprapriate  for  replacement  parts  far  manned 
aiiuan. 

(2)  In  Item  3(C),  "interior  lining"  suited  far 
the  bond  interfiK»  between  the  solid 
propeliant  and  the  case  or  faisulating  liner  is 
usually  a  liquid  polymer  based  dispersion  of 
refractory  or  insulating  materials,  e.g.,  carbon 
filled  KTPB  or  other  polymer  with  added 
curing  agents  to  be  sprayed  or  screeitod  over 
s  caae  interior  (see  S 121-1.  Cat  V(c)). 

(3) In  Item  3(c).  "insulation"  intended  lobe 
applied  to  the  components  of  a  rocket  motor, 
Le.,  the  case,  nozzle  inlets,  case  closures, 
includes  cured  or  semi-cured  compounded 
rubber  sheet  stock  containing  an  insulating  or 
refractory  materiaL  It  may  also  be 
incorporated  as  stress  relief  boots  or  flaps. 

(4)  The  only  servo  valves  and  pumps 
covered  in  (e)  above,  are  the  following: 

(i)  Servo  valves  designed  far  flow  rates  of 
24  liters  per  miouta  or  greater,  at  an  absolute 
pressure  of  7,000  kPa  (1,000  psi)  or  greater, 
that  have  an  actuator  response  time  of  less 
than  100  msec; 

(ii)  Pumps,  far  liquid  propellants.  with 
shaft  speeds  equal  to  or  greater  than  ft,000 
RPM  or  with  discharge  pnssures  eqi»l  to  or 
greater  than  7,000  kPa  (1,000  psi). 

(5)  Item  3(e)  systems  and  components  may 
be  exports  as  part  of  a  satellita 

Item  4— Category  n 

Propellants  and  constituent  chemicals  far 
propellanU  as  follows:  (see  $  121.1.  Cat  V(c) 
and  { 121.12  and  $  121.14). 


(a)  Propulsive  substancer 

(1)  Hydrazina  with  a  ooBceabMioa  of  i 
than  70  peresnt  and  its  dorlvativas  tfyr'wlfpg 
monomethylhydrazine  (MMH)  (see 
5l21.12(aM22)); 

(2)  Unsymmatric  dimethyihydtazine 
(UDHM)  (see  S  121.12(aK22)); 

(3)  Ammonium  perchlorate  (see 
Sl21.12(a)(23)): 

(4)  Spherical  aluminum  powder  with 
particle  of  unifonn  diameter  of  less  then  500 
X  10-m  (500  micrometer)  and  an  aluminum 
content  of  97  percent  or  greater  (sea 

S  121.12(a)(1)); 

(5)  Metal  fuels  in  particle  sizes  less  than 
500  X  lO-m  (500  Microns),  whether  spherical, 
atomized,  spheroidal,  flaked  or  ground, 
consisting  of  97  percent  or  more  of  any  of  the 
following:  zirconium,  beryllium,  boron, 
magnesium,  zinc,  and  alloys  of  these  (see 

S  121.12(a)(2)): 

(6)  Nitro-amines  (cyclotetramatfaylane- 
tetranitramene  (HMX)  (see  $  121.12(aMl1)). 
cyclotrimethylene-tiinitramine  (ROX))  (see 
121.12(a)(35)): 

(7)  Perchloratcs,  chlorates  or  chromates 
mixed  with  powdered  metals  or  other  high 
energy  foel  components  (see  $  121.12(a)(4); 

(8)  Carborenes.  decaboranes,  pentaboreaes 
and  derivatives  thereof  (see  §  121.12(aXl0): 

(9)  Liquid  oxidizers,  as  followr. 

(i)  Nitrogen  dioxide/dinitrogen  tetraxide 
(see§121.l4.(g)): 

(ii)  Inhibited  Red  Fuming  Nitric  Add 
(IRFNA)  (we  $121.12(1X1): 

(iii)  Compounds  composed  of  flourine  and 
one  or  more  of  other  halogens,  oxygpn  or 
nitrogen  (see  $121.12(aH9). 

(b)  Polymeric  substances: 

(2)  Hydroxy-terminaled  polybutadiene 
(HTPB)  (see  §  121.12(a)(38); 

(3)  Glycidyl  azide  polymer  (GAP)  (sea 
5l21.12(bMl)). 

(c)  Ot.her  high  energy  density  propellants 
such  as.  Boron  Slurry,  having  an  energy 
density  of  40  x  10  JouIesAig  or  greater  (see 
S  121.12(a)(3)). 

(d)  Other  propeliant  additives  and  agents: 

(1)  Bonding  agents  as  followK 

(i)  tris(l-(2-methyl)aziridinyl  pbosphine 
oxide  (MAIt))  (see  §  12M2(b)(17)); 

(ii)  trimesol-l(2-ethyl)aziridlne  (HX-S68. 
BITA)(see§121.12(bJ(13)); 

(iii)  "Tepanol"  (MX-878),  reaction  product 
of  tetraethylenepentamlne.  acrylonitrila  and 
glycidol  (see  $  121.12.(b)(ll)): 

(iv)  'Tepan"  (HX-879),  Reaction  product 
of  tet  enepentamine  and  acrylonitrile  (see 
5l21.12{bKll)); 

(v)  Polyfunctional  aziridene  amides  with 
isophthalic.  trimesic.  isocyanuric.  or 
trimethyladipic  backbone  also  having  a  2- 
methyl  or  2-ethyl  aziridine  group  (HX-752. 
HX-872  and  HX-877).  (see  S  121.12(b)(13)). 

(2)  Curing  agents  and  catalysts  as  fallows: 
(i)  Triphcnyl  bismuth  (TPB)  (see 

Sl21.12(bK23)); 

(3)  Burning  rate  modifiers  as  MIows: 
(i)  Catocene  (see  5 121.12(b)(5)): 

(ii)  N-butyl-ferrocene  (see  S  121.12(b)(S)): 
(iii)  Other  ferrocene  derivatives  (see 
S  121.12(b)). 

(4)  Nitrate  esters  and  nitralo  plasticiiers  as 
follows: 

(i)  1.2,4-butanetriol  trinitrate  (BTTN)  (see 
1121.12(b)(3)); 


(5)  Subilizers  as  folkmr 
(1)  N-methyl-p-nitroaniliae  (se* 
5l21.12(dKl)). 

Item  a    Ctefryn 

Structural  materials  usable  in  the  systaoM 
in  Item  1,  as  foUowrs: 

(a)  Compoeite  structures,  lamiaatas,  and 
manufactiiras  thereof,  including  rasio 
impregnated  fibra  prepregs  and  ma^  coated 
fibre  preforms  therafior.  specially  designed  far 
use  in  the  systems  in  Item  1  and  the 
subsystems  in  Item  2  made  either  with 
organix  matrix  or  metal  matrix  utilizing 
fibrous  or  filamentary  reinforcements  having 
a  specific  tensile  stroigth  greater  than  7.62  x 
10*  m  (3  X  10>  inches)  and  a  specific  modules 
greater  than  3.1S  x  10*  ra  (1.25  x  10*  indies), 
(see  S  121.1.  CatQgofy  IV  (f).  and  CfemgovyXm 
(d)); 

(b)  Resaturated  pyroliaed  (Le.  carbon- 
carbon)  materials  deeigifiart  far  lodut 
systems,  (see  $  121.1  Category  IV  (f)); 

(c)  Fine  gnin  recrystaliiaad  bulk  graphites 
(with  a  bulk  density  of  at  least  1.72  g/oc 
measured  at  15  degrees  Q.  pyrolytic,  of 
fibrous  reinfiDiced  graphites  useable  (tar 
rocket  nozzles  and  reentry  vehicle  noee  tips 
(see  §  121.1,  Category  IV  (f)  and  CMegory  Xni; 

(d)  Ceramic  composites  materials 
(dielectric  constant  lass  than  6  at  frequendea 
from  100  Hz  to  10,000  MHz)  far  use  in 
missile  radomes.  and  bulk  machinable 
silicon-carbide  leinfaread  unflrad  canmlc 
useable  far  nose  tips  (see  S  121.1,  Cataury  IV 
(Oh 

Hems    Catagaeyn 

InstrunMntatioa,  navigation  and  direction 
finding  equipment  and  systems,  and 
associated  productiott  and  test  equipment  at 
follows;  and  specially  designed  components 
and  software  tberafar. 

(a)  Integrated  flight  iostrumsnt  systems, 
which  include  gyrostabilizers  or  automatic 
pilots  and  integration  software  therefior. 
designed  or  modified  for  use  in  the  syHmas 
in  Item  1  (See  §  121.1,  Category  Xn(d)): 

(b)  Gyro-estio  compasses  end  other  devices 
which  derive  position  or  oriantatiaa  by 
means  of  automatically  tracking  calestrial 
bodies  or  satellites  (see  §  121.1.  Category 
XV(d)); 

(c)  Accelerometers  with  a  threshold  of  OXM 
g  or  less,  or  a  linearity  error  within  0.25 
percent  of  full  scale  output,  or  both,  which 
are  designed  for  use  in  inertial  navigation 
systems  or  in  guidance  systems  of  all  types 
(see  §  121.1,  Category  Vlll(e)  and  GatMory  XIl 
(d)): 

(d)  All  types  of  gyros  usable  in  the  system* 
in  Item  1,  with  a  rated  drift  rata  stability  of 
less  than  0.5  degree  (1  sigma  or  rms)  per  hour 
in  a  1  q  environment  (see  §  121.1.  Catogiory 
VIH(e)  and  Category  Xn(d)): 

(e)  Continuous  output  accelerometers  or 
gyros  of  any  type,  qiecified  to  function  at 
acceleration  levels  greater  than  100  g  (see 
§121.1,  Category  Xll(d)); 

(f)  Inertial  or  other  equipment  using 
accelerometers  described  by  subitems  (c)  and 
(e)  above,  and  systems  incorpotating  sudi 
equipment,  and  specially  designed 
integration  software  tbanfar  (sea  f  121.1, 
Category  VUI  (e)  and  Category  XB(d)); 


for  manned 


UMI 
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NolHtoIteB* 

(1)  Items  (a)  through  (I)  may  be  exported 
u  part  of  a  maimed  aircraft  or  satellite  or  in 
quantities  appropriate  tot  replacement  parts 
for  manned  aircraft. 

(2)  In  subitem  (d): 

(i)  Drift  rata  is  defined  as  the  time  rate  of 
output  deviation  bom  the  desired  output.  It 
consists  of  random  and  systematic 
components  and  is  expressed  as  an 
equivalent  angular  displacement  per  unit 
time  with  respect  to  inertial  space. 

(11)  Stability  is  defined  as  standard 
deviation  (1  sigma)  of  the  variation  of  a 
particular  parameter  from  its  calibrated  value 
measured  under  stable  temperature 
cooditions.  This  can  be  expressed  as  a 
function  of  time. 

Umb  10— Category  n 

Flight  control  systems  and  "technology"  as 
follows:  designed  or  modified  for  the  systems 
in  Item  1. 

(a)  Hydraulic,  mechanical,  electro-optical, 
or  electro-mechanical  flight  control  systems 
(including  fly-by-wire  systems),  (see  S  121.1, 
Category  IV  (h)); 

(b)  Attitude  control  equipment,  (see 
S  121.1,  Category  IV,  (c)  and  (h)); 

(c)  Design  technology  for  integration  of  air 
vehicle  fuselage,  propulsion  system  and 
lilting  control  surfaces  to  optimin 
aerodynamic  performance  throughout  the 
flight  regime  of  an  unmanned  air  vehicle, 
(•ee  S 1211.  Category  Vin  (k)); 

(d)  Design  technology  for  integration  of  the 
flight  control,  guidance,  and  propulsion  data 
into  a  flight  management  system  for 
optimiatioo  of  rocket  system  tniectory.  (see 
$121.1,  Category  IV  (D). 

NotetcItaMlO 

Items  (a)  and  (b)  may  be  exported  u  part 
of  a  maniMd  aircraft  or  satellite  or  in 
quantities  appropriate  for  replacement  parts 
for  manned  aircraft. 

Item  11— Category  II 

Avionics  equipment,  "technology"  and 
components  as  follows;  designed  or  modified 
for  use  in  the  systems  in  Item  1,  and  specially 
designed  software  thoefor 

(a)  Radar  and  laser  radar  systems, 
including  altimeten  (see  S  121.1,  Category 
XI(aX3)): 

(b)  Passive  senson  for  determining 
bearings  to  specific  electromagnetic  sources 
(direction  finding  equipment)  or  teirain 
characterisUcs  (see  S  121.1.  Category  XI(b) 
and  (d)); 

(c)  Global  Positioning  System  (GPS)  or 
similar  satellite  recelven: 

(1)  Capable  of  providing  navigation 
Information  under  the  following  operational 
conditions: 

(i)  At  speeds  in  excess  of  515  m/sec  (1,000 
nautical  miles/hoius);  and 

(ii)  At  altitudes  in  excess  of  18  km  (60,000 
faet),  (see  S 1211.  Category  XV(d)(2):  or 

(2)  Designed  or  mod&ed  for  use  with 
^inmannmA  air  vehiclos  covered  by  Item  1  (see 
§121.1,  Category  XV(dM4)). 

(d)  Electronic  assemblies  and  components 
specifically  designed  for  military  use  and 
operation  at  temperatures  in  excess  of  125 
degrees  C  (sae  §  121.1,  Category  XI(a)(7)). 


(e)  Design  technology  for  protection  of 
avionics  and  electricalsubsystems  against 
electromagnetic  pulse  (EMP)  and 
electromagnetic  interference  (EMI)  hazards 
firom  external  sources,  as  follows,  (see 
S  121.1,  Category  XI  (b)). 

(1)  Design  technology  for  shielding 
systems: 

(2)  Design  technology  for  the  configuration 
of  hardened  electrical  circuits  and 
subsystems: 

(3)  Determination  of  hardening  criteria  for 
the  above. 

Nolea  to  Item  11 

(1)  Item  11  equipment  may  be  exported  as 
part  of  a  manned  aircraft  or  satellite  or  in 
quantities  appropriate  for  replacement  parts 
for  manned  aircraft. 

(2)  Examples  of  equipment  included  in  this 
Item: 

(i)  Terrain  contour  mapping  equipment: 
(ii)  Scene  mapping  and  correlation  (both 

digital  and  analog)  equipment: 
(iii)  Doppler  navigation  radar  equipment: 
(iv)  Passive  interferometer  equipment: 
(v)  Imaging  sensor  equipment  (both  active 

and  passive); 

(3)  In  subitem  (a),  laser  radar  systems 
embody  specialized  transmission,  scanning, 
receiving  and  signal  processing  techniques 
for  utilization  of  lasere  for  echo  ranging, 
direction  finding  and  discrimination  of 
targets  by  location,  radial  speed  and  body 
reflection  characteristics. 

Hem  12— Category  D 

Launch  support  equipment,  facilities  and 
software  for  the  systems  in  Item  1,  as  follows: 

(a)  Apparatus  and  devices  designed  or 
modified  for  the  handling,  control,  activation 

°  and  launching  of  the  systems  in  Item  1,  (see 
S  121.1,  Category  IV(c)): 

(b)  Vehicles  designed  or  modified  tot  the 
transport,  handling,  control,  activation  and 
launching  of  the  systems  in  Item  1,  (see 
S  121.1,  Category  Vll(d)): 

(c)  Telemetering  and  telecontrol  equipment 
usable  for  unmanned  air  vehicles  or  rocket 
systems,  (see  §  121.1,  Category  XI(a)): 

(d)  Precision  tracking  systems: 

(1)  Tracking  systems  which  use  a  translb 
nv  installed  on  the  rocket  system  or 
unmanned  air  vehicle  in  conjunction  with 
either  surface  or  airborne  references  or 
navigation  satellite  systems  to  provide  real- 
time measurements  of  in-flight  position  and 
velocity,  (see  §  121.1,  Category  XI(a)); 

(2)  Range  instrumention  radars  including 
associated  optical/infrared  trackers  and  the 
specially  designed  software  therefor  with  all 
of  the  following  capabilities  (see  $  121.1, 
Category  XI(a)(3)): 

(i)  angular  resolution  better  than  3  milli- 
radians  (0.5  mils); 

(ii)  range  of  30  km  or  oreater  with  a  range 
resolution  better  than  10  meters  RMS; 

(iii)  velocity  resolution  better  than  3  meten 
per  second. 

(3)  Software  which  processes  post-flight, 
recorded  data,  enabling  determination  of 
vehicle  position  throu^out  its  flight  path 
(see  §  121.1,  Category  lV(i)). 

Item  13— Category  II 

Analog  computers,  digital  computera,  or 
digital  differential  analyzen  designed  or 


modified  for  use  in  the  systems  in  Item  1  (see 
§  121.1,  Category  XI  (aK6),  having  either  of 
the  following  characteristics: 

(a)  Rated  for  continuous  operation  at 
temperature  from  below  minus  45  degrees  C 
to  above  plus  55  degrees  C;  or 

(b)  Designed  as  niggedizad  or  "radiation 
hardened". 

Note  to  Item  13 

Item  13  equipment  may  be  exported  as  part 
of  a  manned  aircraft  or  satellite  or  in 
quantities  appropriate  for  replacement  parts 
for  manned  aircraft 

Item  14— Category  O 

Analog-to-digital  converten,  usable  in  the 
system  in  Item  1,  having  either  of  the 
following  characteristics: 

(a)  Designed  to  meet  military  specifications 
for  ruggedized  equipment  (see  $  121.1. 
Category  XI(d));  or, 

(b)  Designed  or  modified  for  military  use 
(see  $121.1,  Category  XI(d)):  and  being  one 
of  the  following  types: 

(1)  Analog-to-digital  converter 
"microcircuits,"  which  are  "radiation 
hardened"  or  have  all  of  the  following 
characteristics: 

(i)  Having  a  resolution  of  8  bits  or  more; 

(ii)  Rated  for  operation  in  the  temperature 
range  from  below  minus  54  degrees  C  to 
above  plus  125  degrees  C;  and 

(iii)  Hermetically  sealed. 

(2)  Electrical  input  type  analog-to-digital 
converter  printed  circuit  boards  or  modules, 
with  all  of  the  following  characteristics: 

(i)  Having  a  resolution  of  8  bits  or  more: 
(ii)  Rated  for  operation  in  the  temperature 

range  from  below  minus  45  degrees  C  to 

above  plus  55  degrees  C;  and 
(iii)  Incorporated  "microcircuits"  listed  in 

(1),  above. 

Item  1ft— Category  II 

Specially  designed  software,  or  specially 
designed  software  with  related  specially 
designed  hybrid  (combined  analog/digital) 
computers,  for  modeling,  simulation,  or 
design  integration  of  the  systenu  in  Item  1 
and  Item  2  (see  $  121.1,  Category  IV(i)  and 
Category  Xl(a)(6)). 

Note  to  Item  16 

The  modelling  includes  in  particular  the 
aerodynamic  and  thermodynamic  analysis  of 
the  system. 

Item  17— Category  II 

Materials,  devices,  and  specially  designed 
software  for  reduced  observables  such  as 
radar  reflectivity,  ultraviolet/infrared 
signatures  on  acoustic  signatures  (i.e.  stealth 
technology],  for  applications  usable  for  the 
systems  in  Item  1  or  Item  2  (see  $  121.1, 
Category  XIII  (e)  and  (k)).  for  example: 

(a)  Structural  material  and  coatings 
specially  designed  for  reduced  radar 
reflectivity; 

(b)  Coatings,  including  painU,  specially 
designed  for  reduced  or  tailored  reflectivity 
or  emissivity  in  the  microwave,  infrared  or 
ultraviolet  spectra,  except  when  specially 
used  for  thermal  control  of  satellites. 

(c)  Specially  designed  software  or 
databases  for  analysis  of  signature  reduction. 


/  Vol  58,  Na  139  /  Thursday.  July  22.  1993  /  Rules  and  Regulations 


(d)  Sptdally  (fadpisd  ndvcran  Mdkm 
OMMiinaiMit  qrttamt  (iM  f  121.1,  Catagofy 
XKaXS)). 


Dariow  lor  use  in  pratactixig  rocket 
•jntamt  and  uomuuMd  ■irveoiclee  against 
nuclear  aliKis  (e.^  Electramagnetic  Pulse 
(BMP).  X-tm,  oombined  blast  and  thermal 
eflacts),  and  usable  for  Um  systems  in  Item 
1.  as  fallows  (see  f  121.1.  Catagoiy  IV  (c)  and 
(h)): 

(a)  "Radiatioo  Hardened"  "microdrcults" 
and  detectors  (see  S  121.1.  Category  XI(cX3) 
Note:  Tbls  commodity  has  bem  formally 
propoeed  for  movement  to  categcwy  XV(eH2) 
in  the  near  ftiture). 

(b)  Radomes  designed  to  withstand  a 
combined  thermal  shock  peater  than  1000 
cal/sq  cm  accompanied  by  a  peak  over 
preesure  of  greater  than  SO  kPa  (7  pounds  per 
square  inch)  (see  S  121.1,  Category  IV(h)). 


Nolet* 


iKa) 


A  detector  is  defined  u  a  mechanical, 
electrical,  optical  or  chemical  device  that 
automatically  identifies  and  records,  or 
registers  a  stbnulus  such  u  an  environmental 
Changs  in  pressure  or  temperature,  an 
electrical  or  electromagnetic  signal  or 
radiation  from  a  radioactive  material.  The 
following  pegss  were  removed  from  the  final 
itar  lor  replacement  by  DTCs  updated 
version  sectioo  60)  of  the  Bxpofi 
Administration  Act  of  1979  (SO  U.S.C  App. 
2405(1)),  as  amended.  In  accordance  with  this 
pravtsiaii.  the  list  of  MTCR  Annex  items 
shall  constitute  all  items  on  the  U.& 
Munitions  list  in  $  121.16. 

PART  122-AEQISTRATION  OF 
MANUFACTURERS  AND  EXPORTERS 


Sw. 

122.1 

122.2 

122.3 

122.4 


Racistraticm  rsquirements. 

Submission  of  registration  statement 

Ragistratiao  fsea. 

Notification  of  changes  in 
information  ftimisbed  qr  registrants. 
122.S    Maintenance  of  reooids  by  registrants. 

Aalkarily:  Sees.  2  and  36,  Pub.  L  90-629, 
90  Stat  744  (22  U.S.C  2752. 2778):  B.a 
1195«.  42  PR  4311. 1977  Camp.  p.  79: 22 
U5.C2658. 


1122.1 

(a)  Any  perton  who  engages  in  the 
United  St^et  in  the  business  of  either 
manuhcturing  or  exporting  defense 
•rtidee  or  furnishing  defense  services  is 
raquiied  to  register  with  the  Office  of 
Deianae  Trade  Ccmtrob.  Manubcturers 
«dio  do  not  engage  in  exporting  mtist 
neverthelete  raster. 

(b)  Exemptiont.  Registration  is  not 
tmraindka: 

(1)  Officers  and  employees  of  the 
United  Statee  Government  acting  in  an 
official  capacity. 

(2)  Parsons  whose  pertinent  business 
activity  is  confined  to  the  production  of 
unclasaified  fenhninal  data  only. 

(3)  Pwsons  all  of  whoae 
manufacturing  and  txpoti  activities  are 


licensed  under  the  Atomic  Energy  Act 
of  1954.  as  amended. 

(4)  Pwsons  who  engage  only  in  the 
fabrication  of  articles  fas  expwimental 
or  scientific  purpose,  including  research 
and  development. 

(c)  Purpose.  Registration  is  primarily 
a  means  to  provide  the  U.S.  Government 
%vith  necessary  information  on  who  is 
involved  in  certain  manufacturins  and 
exporting  activities.  Registration  does 
not  confer  any  export  rights  or 
privileges.  It  is  generally  a  precondition 
to  the  issuance  of  any  license  or  other 
approval  under  this  subchapter. 

1122.2   Submlaelonofragietralien 


(a)  General.  The  Department  of  State 
Form  DSP-e  (Registration  SUtement) 
and  the  transmittal  letter  required  by 
paragraph  (b)  of  this  section  must  be 
submitted  by  an  intended  registrant 
Mtiih  a  payment  by  check  or  money 
order  {Mvable  to  the  Department  of  State 
of  one  of  the  fees  prescribed  in 

§  122.3(a)  of  this  subchapter.  The 
Registration  Statement  and  transmittal 
letter  must  be  signed  by  a  senior  officer 
who  has  been  emp>owered  by  the 
intended  registrant  to  sign  such 
documents.  The  intended  registrant 
shall  also  submit  documentation  that 
demonstrates  that  it  is  incorporated  or 
otherwise  authoriied  to  do  business  in 
the  United  States.  The  Office  of  Defense 
Trade  Controls  will  return  to  the  sender 
any  Registration  Statement  that  is 
incomplete,  or  that  is  not  accompanied 
by  the  required  letter  or  payment  of  the 
proper  registration  fise. 

(b)  Transmittal  letter.  A  letter  of 
transmittal,  signed  by  an  authorized 
senior  officer  of  the  intended  registrant, 
shall  accompany  each  Registration 
Statement. 

(1)  The  letter  shall  state  whether  the 
intended  registrant,  chief  executive 
officer,  president,  vice-presidents,  other 
senior  officers  or  officials  (e.g. 
comptroller,  treasurer,  general  coimsel) 
or  anv  member  of  the  board  of  directors: 

(i)  Has  ever  been  indicted  for  or 
convicted  of  violating  any  of  the  U.S. 
criminal  statutes  enumerated  in  §  120.27 
of  this  subchapter;  or 

(ii)  b  ineligft)le  to  contract  with,  or  to 
receive  a  license  or  other  approval  to 
import  defense  articles  or  defionse 
services  bom,  or  to  receive  an  export 
license  or  other  approval  firom.  any 
agency  of  the  U.S.  Government. 

(2)  The  letter  shall  also  declare 
whether  the  intended  registrant  is 
OMmed  or  controlled  by  nneign  persons 
(as  defined  in  S  120.16  of  this 
subchapter).  If  the  intended  registrant  is 
owned  or  controlled  by  foreign  persons, 
the  letter  shall  also  state  whwier  the 


intended  registrant  is  incorporated  or 
otherwise  authorized  to  engage  in 
business  in  the  United  States. 

(c)  Definition.  For  purposes  of  this 
section,  ownership  means  that  more 
than  50  percent  of  the  outstanding 
voting  securities  of  the  firm  are  owned 
by  one  or  more  foreign  persons.  Control 
means  that  one  or  more  foreign  persons 
have  the  authority  or  ability  to  establish 
or  direct  the  general  policies  or  day-to- 
day operations  of  the  firm.  Control  is 
presumed  to  exist  where  foreign  persons 
own  25  percent  or  more  of  the 
outstanding  voting  seciuities  if  no  U.S. 
persons  control  an  equal  or  larger 
percentage.  The  standards  for  control 
specified  in  22  CFR  60.2(c)  also  provide 
guidance  in  determining  whether 
control  in  feet  exists. 

f  122.3    Registration  fees. 

(a)  A  person  who  is  required  to 
register  may  do  so  for  a  period  up  to  5 
years  upon  submission  of  a  completed 
form  DSP-9,  transmittal  letter,  and 
payment  of  a  fee  as  follows: 

1  year $250 

2  years 500 

3  years „ 700 

4  years 850 

5  years 1.000 

(b)  Lapse  in  registration.  A  registrant 
who  fails  to  renew  a  registration  and, 
after  an  intervening  period,  seeks  to 
register  again  must  pay  registration  fees 
for  any  part  of  such  intervening  period 
during  which  the  registrant  engaged  in 
the  business  of  manufecturing  or 
exporting  defense  articles  or  defanse 
services. 

(c)  Refund  of  fee.  Fees  paid  in 
advance  for  future  years  of  a  multiple 
year  registration  will  be  refunded  upon 
request  if  the  registrant  ceases  to  engage 
in  the  manufacture  or  export  of  defense 
articles  and  defense  services.  A  request 
for  a  refund  must  be  submitted  to  me 
Office  of  Defense  Trade  Controls  prior  to 
the  beginning  of  any  year  for  which  a 
refund  is  claimed. 

f  122.4   NotMicatlenefchangaein 
bifof  nialiofi  furnished  by  regialranla. 

(a)  A  registrant  must,  within  five  days 
of  the  event,  notify  the  Office  of  Defense 
Trade  Controls  by  registered  mail  if: 

(1)  Any  of  the  persons  referred  to  in 
S  122.2(b)  are  indicted  for  or  convicted 
of  violating  any  of  the  U.S.  criminal 
statutes  enumerated  in  S  120.27  of  this 
subchapter,  or  become  ineligible  to 
contract  %vith.  or  to  receive  a  license  or 
other  approval  to  export  or  temporarily 
import  defense  articles  or  defense 
services  from  any  agency  of  the  U.S. 
government;  or 

(2)  There  is  a  material  change  in  the 
information  contained  in  the 
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Registration  Statement,  including  a 
change  in  the  senior  officers;  the 
estabushmoit.  acquisition  or  divestment 
of  a  subsidiary  or  foreign  affiliate:  a 
merger;  a  change  of  location;  or  the 
dealing  in  an  additional  category  of 
defense  articles  or  defense  services. 

(b)  A  registrant  must  notify  the  Office 
of  Defense  Trade  Controls  by  registered 

-mail  at  least  60  days  in  advance  of  any 
intended  sale  or  transfer  to  a  foreign 
person  of  ownership  or  control  of  the 
registrant  or  any  entity  thereof.  Such 
notice  does  not  relieve  the  registrant 
from  obtaining  the  approval  required 
under  this  subchapter  for  the  export  of 
defense  articles  or  defense  services  to  a 
foreign  person,  including  the  approval 
reqtikeo  prior  to  disclosing  technical 
data.  Suck  notice  provides  the  Office  of 
Defianse  Trade  Controls  with  the 
information  necessary  to  determine 
whether  the  authority  of  section  38(g)(6) 
of  the  Arms  Export  Qmtrol  Act 
regarding  licenses  or  other  approvals  for 
certain  sales  or  transfers  of  articles  or 
daU  should  be  invoked  (see  S$  120.10 
and  126.1(e)  of  this  subchapter). 

(c)  The  new  entity  formed  when  a 
registrant  merges  with  another  company 
or  acquires,  or  is  acouirad  by,  anotluar 
comiwny  or  a  subsidiary  or  division  of 
another  company  shall  advise  the  Office 
of  Defense  Trade  Controls  of  the 
following: 

(1)  The  new  firm  name  and  all 
previous  firm  names  being  disclosed; 

(2)  The  registration  number  that  will 
survive  and  those  that  are  to  be 
discontinued  (if  any); 

(3)  The  lioensa  numbers  of  all 
approvals  on  which  unshipped  balances 
will  be  shipped  \mder  the  surviving 
registration  number,  since  any  Ucense 
not  the  sub)ect  of  notification  will  be 
considered  invalid;  and 

(4)  Amendments  to  agreements 
approved  by  the  Office  of  Defense  Trade 
Controls  to  change  the  name  of  a  party 
to  those  agreements.  The  registrant 
must,  within  60  days  of  this 
notification,  provide  to  the  Office  of 
Defense  Trade  Controls  a  signed  copy  of 
an  amendment  to  eadi  agreement  signed 
by  the  new  U.S.  entity,  the  farmer  U.S. 
licensor  and  the  foreign  licmisee.  Any 
agreements  not  so  amended  will  be 
considered  invalid. 

(d)  Prior  approval  bv  the  Office  of 
Definue  Trade  Controls  is  required  for 
any  amendment  making  a  substantive 
change. 

I122J 


(a)  A  person  who  is  required  to 
register  must  maintain  records 
concerning  the  manufiicture.  acquisition 
and  dispositkm  of  defsnse  articMs;  the 


provision  of  defense  services;  and 
information  on  political  contributions, 
fees,  or  commissions  furnished  or 
obtained,  as  required  by  part  130  of  this 
subchapter.  All  such  records  must  be 
maintained  for  a  period  of  five  years 
fiom  the  expiration  of  the  license  or 
other  approval.  The  Director,  Office  of 
Defense  Trade  Controls,  may  prescribe  a 
longer  or  shorter  period  in  individual 
cases. 

(b)  Records  maintained  under  this 
section  shall  be  available  at  all  times  for 
inspection  and  copying  by  the  Director, 
Office  of  Defense  Trade  Controls  or  a 
person  designated  by  the  Director  (the 
Director  of  the  Diplomatic  Security 
Service  or  a  person  designated  by  the 
Director  of  the  Diplomatic  Security 
Service  at  anothw  designee),  or  the 
Commissioner  of  the  U.S.  Customs 
Service  or  a  person  designated  by  the 
Commissioner. 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

Sec 

123.1  RaquinoMnt  for  export  or  temponry 
impact  UcenMC 

123.2  Impart  )urisdictioa. 

123.3  Temporvy  import  liceDMS. 

123.4  Temporary  import  license  exemption*. 

123.5  Temporary  export  licenaes. 

123.6  Poreifpi  trade  zones  and  U.S.  Custcms 
bonded  warehotises. 

123.7  Exports  to  warphouset  or  distribution 
points  outside  the  United  States. 

123.8  Special  controls  on  vessels,  aircraft 
and  satellites  covered  by  the  U.S. 
Munitions  List. 

123.9  Country  of  ultimate  destination  and 
approval  of  reexports  or  retransfers. 

123.10  Non-transfer  and  use  assinances. 

123.11  Movements  of  vessels  and  aircraft 
covered  by  the  U.S.  Munitioas  List 
outside  the  United  States. 

123.12  Shipments  betwreen  U.S. 
possessions. 

123.13  Domestic  aircraft  shipments  via  a 
foreign  country. 

123.14  fanport  certificate/delivery 
verification  procedure. 

123.15  Congressional  notification  for 
licenses. 

123.16  Exemptions  of  general  applicability. 

123.17  Exports  of  Qrevms  and  ammunition. 

123.18  Fireamu  for  personal  use  of 
members  of  the  U.S.  Anned  Forces  and 
civilian  employee*  of  the  U.S. 
Government. 

123.19  Canadian  and  Mexican  border 
shipments. 

123.20  Nuclear  materials. 

123.21  Duration,  ratewal  and  disposition  of 
licenses. 

123.22  niing  of  export  licenses  and 
Shipper's  Exptat  Declaration*  widi 
District  Directors  of  Customs. 

123.23  Monetary  value  of  shipments. 

123.24  Shipments  by  mail. 

123.25  Amendments  to  license*. 

123.26  Raoordkseping  requirement  for 
exempti(»s. 


Airtharily:  Sees.  2  SMl  38,  Pub.  L  90-629. 
90  Stat  744  (22  U.S.C  2752.  2778):  B.O. 
11958, 42  PR  4311. 3  CFR 1977  Camp.  79; 
22  U.S.C  2658. 
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(a)  Any  person  who  intends  to  export 
or  to  impost  temporarily  a  defense 
article  must  obtain  the  approval  of  the 
Office  of  Defense  Trade  Controls  prior  to 
the  export  or  temporary  import,  imless 
the  export  or  temporary  import  qualifies 
for  an  exemption  under  the  provisions 
of  this  subchapter.  Applications  for 
export  or  temporary  import  must  be 
made  as  follows: 

(1)  Applications  for  licenses  for 
permanent  export  must  be  made  oa 
Form  DSP-5  (unclassified); 

(2)  Applications  for  licenses  fior 
temporary  export  must  be  made  on 
Form  DSP-73  (unclassified): 

(3)  Applications  for  licenses  for 
temporary  import  must  be  made  on 
Form  DSP-61  (unclassified):  and 

(4)  Applications  for  the  export  or 
temporary  import  of  classified  defense 
articles  or  classified  technical  data  must 
be  made  on  Form  DSP-8S. 

(b)  Applications  for  Department  of 
State  export  licenses  must  be  confinad 
to  proposed  exports  of  defense  articles 
including  technical  data. 

(c)  As  a  condition  to  the  issuance  of 

a  license  or  other  spproval,  the  Office  of 
Defense  Trsde  Controls  may  require  all 
pertinent  documentary  information 
regarding  the  proposed  transection  and 

{>roper  completion  of  the  application 
orm  as  fbllowrs: 

(1)  Form  DSP-5,  DSP-61,  DSP-73. 
and  DSP-65  applications  must  have  an 
entry  in  each  block  where  space  is 
provided  for  an  entry.  All  requested 
information  must  be  provided. 

(2)  Attachments  and  supporting 
technical  data  or  brochures  should  be 
submitted  in  seven  ooUsted  copies.  Two 
copies  of  any  fiei^t  forwarder  lists 
must  be  submitted.  If  the  request  is 
limited  to  rmewal  of  a  previous  license 
or  for  the  export  of  spare  parts,  only  two 
sets  of  any  attadmMnt  (including  freight 
forwarder  lists)  and  one  copy  of  the 
previous  license  should  be  submitted. 

(3)  A  certification  letter  signed  by  an 
empovrared  official  mtist  accompany  all 
application  submissions  (see  §  126.13  of 
this  subchapter). 

(4)  An  application  for  a  license  under 
this  part  for  the  permanent  export  of 
defense  articles  sold  commercially  must 
be  accompanied  by  a  copy  of  a  pmchase 
order,  letter  of  intent  or  other 
appropriate  documentation.  In  cases 
involving  the  U.S.  Foreign  Military 
Seles  program,  three  copies  of  the 
relevant  Departmoit  of  Defense  Form 
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1513  are  lequirad,  unless  the  procedures 
of  S  126.4(c)  or  §  126.6  of  this 
subchepter  are  followed. 

(5)  Form  DSP-e3,  duly  executed, 
must  socompany  all  license  applications 
for  the  permanent  export  of  sig^ficant 
military  equipment,  including  classified 
hardwrere  or  dassifled  tedmical  data 
(see  H  123.10  and  125.3  of  thU 
subchapter). 

(6)  A  statement  concerning  the 
peym«at  of  political  contributions,  fees 
and  commissions  must  sccompany  a 
permanent  export  applicsticm  if  the 
export  involves  defense  srticles  or 
defense  services  valued  in  sn  amount  of 
$500,000  or  more  and  is  being  sold 
commercially  to  or  for  the  use  of  the 
armed  forces  of  a  foreign  country  or 
international  organiaation  (see  part  130 
of  this  subchapter). 

(d)  Provisions  for  fomishing  the  type 
of  defense  services  described  in 

S  120.9(a)  of  this  subchapter  are 
contained  in  part  124  of  this  subchapter. 
Provisions  for  the  e}q)ort  or  temporary 
import  of  technical  data  and  classified 
defense  articles  are  contained  in  part 
125  of  this  subchapter. 

(e)  A  request  for  a  license  for  the 
export  of  unclassified  technical  data 
(DSP-5)  related  to  a  classified  defense 
article  shoiUd  specify  any  classified 
technical  data  m  material  that 
subsequently  will  be  required  for  export 
in  the  event  of  a  sale. 


|12U 

The  Depertment  of  State  regulates  the 
temporary  import  of  defense  articles. 
Permanent  imports  of  defense  articles 
into  the  United  States  are  regulated  by 
the  IDepartment  of  the  Treasury  (see  27 
CFR  parts  47. 178  and  179). 


f123J 

(a)  A  license  (DSP-61)  issued  by  the 
Office  of  Defense  Trade  Controls  is 
required  for  the  temporary  import  and 
subsequent  export  of  unclassined 
defense  articles,  imless  exempted  from 
this  requirement  pursuant  to  §  123.4. 
This  requirement  applies  to: 

(1)  Temporary  imports  of  unclassified 
defimse  articles  that  are  to  be  returned 
directly  to  the  country  from  which  they 
were  shipped  to  the  United  States: 

(2)  Temp«ary  imports  of  imclassified 
defense  articles  in  transit  to  a  third 
country; 

(b)  A  bond  may  be  required  as 
appropriate  (see  part  125  of  this 
subchapter  for  license  requirements  for 
technical  data  and  classified  defense 
articles.) 


(a)  District  Directors  of  Customs  shall 
pmnit  the  temporary  import  (and 


subsequent  export)  without  a  license, 
for  a  period  of  up  to  4  years,  of 
unclassified  U.S.-origin  defense  articles 
(including  any  article  manufectured 
abroad  pursuant  to  U.S.  Government 
approval)  if  the  article  temporarily 
imported: 

(1)  Is  serviced  (e.g..  inspection, 
testing,  calibration  or  repair,  including 
overtiaul,  reconditioning  and  one-to-one 
replacement  of  any  defeictive  articles, 
puts  or  components,  but  excluding  any 
modification,  enhancement,  upgrade  or 
other  form  of  alteration  or  improvement 
that  changes  the  besic  performance  of 
the  article),  and  is  subsequently 
returned  to  the  country  from  which  it 
was  imported.  Shipment  may  be  made 
by  the  U.S.  importer  or  a  foreign 
government  representative  of  the 
country  horn  which  the  goods  were 
imported:  or 

(2)  Is  to  be  enhanced,  upgraded  or 
incorporated  into  another  article  which 
has  already  been  authorized  by  the 
Office  of  Defense  Trade  Controls  for 
permanent  export:  or 

(3)  Is  imported  for  the  purpose  of 
exhibition,  demonstration  or  marketing 
in  the  United  States  and  is  subsequently 
returned  to  the  country  from  which  it 
was  imported:  or 

(4)  Has  been  rejected  for  permanent 
import  by  the  Department  of  the 
Treesury  and  is  twing  returned  to  the 
country  from  which  it  was  shipped:  or 

(5)  Is  approved  for  such  import  under 
the  U.S.  Foreign  Mihtary  Sales  (FMS) 
program  pursuant  to  an  executed  U.S. 
Department  of  Defense  Letter  of  Offer 
and  Acceptance  (DD  Form  1513). 

NolK  Tbeae  Exceptions  do  not  apply  to 
shipments  that  transit  the  U.S.  to  or  from 
Canada  (lae  9 123.19  and  §  126.5  of  this 
subchapter  for  exceptions). 

(b)  District  Directors  of  Customs  shall 
permit  the  temporary  import  (but  not 
the  subsequent  export)  without  a  license 
of  imclassified  defense  articles  that  are 
to  be  incorporated  into  another  article, 
or  modified,  enhanced,  upgraded, 
altered,  improved  or  serviced  in  any 
other  manner  that  changes  the  besic 
performance  or  productivity  of  the 
article  prior  to  being  returned  to  the 
country  bom  which  they  were  shipped 
or  prior  to  being  shipped  to  a  third 
country.  A  DSP-5  is  required  for  the 
reexport  of  such  unclassified  defense 
articles  after  incorporation  into  another 
article,  modification,  enhancement, 
upgrading,  alteration  or  improvement. 

(c)  Requirements.  To  iise  an 
exemption  under  §  123.4  (a)  or  (b).  the 
following  criteria  must  be  met: 

(1)  The  importer  must  meet  the 
eligibility  requirements  set  fcwth  in 
S  120.1(b)  of  this  subchapter. 


(2)  At  the  time  of  export,  the  ultimate 
consignee  named  on  the  Shipper's 
Export  Declaration  (SED)  must  be  the 
same  as  the  foreign  consignee  or  end- 
user  of  recmd  named  at  the  time  of 
import:  and 

(3)  As  stated  in  §  126.1  of  this 
subchapter,  the  temporary  import  must 
not  be  nom  or  on  behalf  of  a  proscribed 
country  listed  in  thet  section  unless  an 
exception  has  been  granted  in 
accordance  writh  S  126.3  of  this 
subchapter. 

(d)  PixHxdures.  To  the  satisfection  of 
the  District  Director  of  Customs,  the 
importer  and  exporter  must  comply 
with  the  following  procedures: 

(1)  At  the  time  oftemporary  import — 
(i)  File  and  annotate  toe  applicable 

U.S.  Customs  document  (e.g..  Form  CF 
3461,  7512,  7501.  7523  or  3311)  to  read: 
"This  shipment  is  being  imported  in 
accordance  with  and  under  the 
authority  of  22  CFR  123.4(a)  (identify 
subsection)."  and 

(ii)  Include,  on  the  invoice  or  other 
appropriate  documentation,  a  complete 
list  and  description  of  the  defense 
article(s)  being  imported,  including 
quantity  and  U.S.  dollar  value:  and 

(2)  At  the  time  of  export,  file  with  the 
District  Director  of  Customs  at  the  port 
of  exit  a  Shipper's  Export  Declaration 
(Department  of  Commerce  Form  7525- 
V)  and  include  on  the  SED  or  as  an 
attachment  the  following  information: 

(i)  the  U.S.  Customs  entry  document 
number  or  a  copy  of  the  U.S.  Customs 
documentation  imder  which  the  article 
was  imported:  

(ii)  the  following  statement:  "22  CFR 
(identiiv  section)  and  22  CFR  120.1(b) 
applicable." 

f123.J    Temporary  export  Nceneee. 

(a)  The  Office  of  Defense  Trade 
Controls  may  issue  a  license  for  the 
temporary  export  of  unclassified 
defense  articles  (DSP-73).  Such  licenses 
are  valid  only  if  (1)  the  article  will  be 
exported  for  a  period  of  less  than  4  years 
and  will  be  returned  to  the  United 
States  and  (2)  transfer  of  title  will  not 
occur  during  the  period  of  temporary 
export.  Accordingly,  articles  exported 
pursuant  to  a  temporary  export  license 
may  not  be  sold  or  otherwise 
permanently  transferred  to  a  foreign 
person  while  they  are  overseas  under  a 
temporary  export  license.  A  renewal  of 
the  license  or  other  written  approval 
must  be  obtained  from  the  Office  of 
Defense  Trade  Controls  if  the  article  is 
to  remain  outside  the  United  States 
beyond  the  period  for  which  the  license 
is  valid. 

(b)  Requirements.  Defense  articles 
authorized  for  temporary  export  imder 
this  section  may  be  shipped  only  from 
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a  port  in  the  United  States  where  a 
District  Director  of  Customs  is  available, 
or  from  a  U.S.  Post  Office  (see  39  CFR 
part  20),  as  appropriate.  The  license  for 
temporary  export  must  be  presented  to 
the  District  Director  of  Customs  who, 
upon  verification,  will  endorse  the  exit 
column  on  the  reverse  side  of  the 
license.  In  some  instances  of  the 
temporary  export  of  technical  data  (e.g 
postal  shipments),  self-endorsement 
will  be  necessary  (see  §  123.22(d)).  The 
endorsed  license  for  temporary  export  is 
to  be  retained  by  the  licensee.  In  the 
case  of  a  military  aircraft  or  vessel 
exported  under  its  ovm  power,  the 
endorsed  license  must  be  carried  on 
board  such  vessel  or  aircraft  as  evidence 
that  it  has  been  duly  authorized  by  the 
Department  of  State  to  leave  the  United 
States  temporarily. 

(c)  Upon  the  return  to  the  United 
States  of  defense  articles  covered  by  a 
license  for  temporary  export,  the  license 
will  be  endorsed  in  die  entry  column  by 
the  District  Director  of  Customs.  This 
procedure  shall  be  followed  for  all  exits 
and  entries  made  during  the  period  for 
which  the  license  is  vaUd.  The  licensee 
miist  send  the  Ucense  to  the  Office  of 
Defsnse  Trade  Controls  immediately 
upon  expiration  or  after  the  final  return 
of  the  defense  articles  approved  for 
export,  whichever  occurs  first 

1123.6   Foreign  trade  aonoe  and  U.S. 


Foreign  trade  zones  and  U.S.  Customs 
bonded  warehouses  are  considered 
integral  parts  of  the  United  States  for  the 

Eurpose  of  this  subchapter.  An  export 
cense  is  thwefore  not  required  for 
shipment  between  the  United  States  and 
a  foreign  trade  zone  or  a  Customs 
bonded  warehouse.  In  the  case  of 
classified  defense  articles,  the 
provisions  of  the  Department  of  Defense 
Industrial  Security  Manual  will  apply. 
An  export  license  is  required  for  all 
shipments  of  articles  on  the  U.S. 
Munitions  List  bom  foreign  trade  zones 
and  U.S.  Customs  bonded  warehouses 
to  foreign  countries,  regardless  of  how 
the  articles  reached  the  zone  or 
warehouse. 
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poinia  outeMe  the  ilnHeQ 


Unless  the  exemption  under 
§  123.16(b)(1)  U  used,  a  license  is 
required  to  export  defense  articles  to  a 
vrarehouse  or  distribution  point  outside 
the  United  States  for  subsequent  resale 
and  will  normally  be  granted  only  if  an 
agreement  has  bean  approved  pursuant 
to  S  124.14  of  this  subdiaptar. 


bytfialLt. 


(a)  Transfsrring  registration  or  control 
to  a  foreign  person  of  any  aircraft, 
vessel,  or  satellite  on  the  U.S.  Munitions 
List  is  an  export  for  purposes  of  this 
subchapter  and  requires  a  Ucense  or 
written  approval  from  the  Office  of 
Defense  Trade  Controls.  This 
requirement  applies  whether  the 
aiitTaft,  vessel,  or  sateUite  is  physically 
located  in  the  United  States  or  abroad. 

(b)  The  registration  in  a  foreign 
country  of  any  aircraft,  vessel  or  satellite 
covered  by  the  U.S.  Mimitions  List 
which  is  not  registered  in  the  United 
States  but  which  is  located  in  the 
United  States  constitutes  an  export.  A 
license  or  written  approval  from  the 
Office  of  Defense  Trade  Controls  is 
therefore  required.  Such  transactions 
may  also  require  the  prior  approval  of 
the  Maritime  Administration,  the 
Federal  Aviation  Administration  or 
other  agencies  of  the  U.S.  Government. 

f12SJ   Country  of  uMmalBdeetinelion 
and  approval  of  reexporia  or  I 


(a)  The  country  designated  as  the 
country  of  ultimate  destination  on  an 
application  for  an  export  license,  ot  on 
a  Shipper's  Export  Declaration  where  an 
exemption  is  claimed  under  this 
subclupter.  must  be  the  coimtry  of 
ultimate  end-use.  The  written  approval 
of  the  Office  of  Defense  Trade  Controls 
must  be  obtained  before  reselling, 
transferring,  transshipping,  or  disposing 
of  a  defense  article  to  any  end  user,  end 
use  or  destination  other  than  as  stated 
on  the  export  license,  or  on  the 
Shipper's  Export  Declaraticm  in  cases 
where  an  exemption  is  claimed  under 
this  subchapter.  Exporters  must 
ascertain  the  specific  end-user  and  end- 
use  prior  to  submitting  an  application  to 
the  Office  of  Defense  Trade  Controls  or 
claiming  an  exemption  under  this 
subchapter. 

(b)  Tne  exporter  shall  incorporate  the 
following  statement  as  an  integral  part 
of  the  bill  of  lading,  and  the  invoice 
whenever  defense  articles  on  the  U.S. 
Munitions  List  are  to  be  exported: 

These  commodities  are  authorized  by 
the  U.S.  Government  for  export  only  to 
[coimtry  of  ultimate  destination]  for  use 
by  [end-user].  They  may  not  be 
transferred,  transshipped  on  a  non- 
continuous  voyage,  or  otherwise  be 
disposed  of  in  any  other  coimtry,  either 
in  Uieir  original  form  or  after  being 
incorporated  into  other  end-items, 
without  the  prior  written  approval  of 
the  U.S.  Department  of  State." 

(c)  A  U.S.  person  or  a  foreign  person 
requesting  approval  tar  the  reexport  or 


retransfsr,  or  dianoe  in  end-use,  of  a 
defense  article  shall  submit  a  written 
request  which  shall  be  subject  to  all  the 
documentation  required  for  a  permanent 
export  Ucense  (see  §  123.1)  and  shaU 
contain  the  foUowing: 

(1)  The  Ucense  number  under  which 
the  defense  article  wras  previously 
authorized  for  export  from  the  United 
States: 

(2)  A  precise  description,  quantity 
and  value  of  the  defense  aitide; 

(3)  A  deecription  of  the  new  end-use; 
and 

(4)  Identification  of  the  new  end-user. 

(d)  The  written  approval  of  the  Office 
of  Defense  Trade  Controls  must  be 
obtained  befne  reselling,  transferring, 
transshipping  on  a  non-continuous 
voyage,  or  disposing  of  a  defense  article 
in  any  country  other  than  the  country  of 
ultimate  destination,  or  anyone  other 
than  the  authorized  end-user,  as  stated 
on  the  Shipper's  Export  Declaration  in 
cases  where  an  exemption  is  claimed 
under  this  subchapter. 

(e)  Reexports  or  retransfers  of  U.S.- 
origin  components  incorporated  into  a 
foreign  defense  article  to  a  government 
of  a  NATO  country,  or  the  governments 
of  Australia  or  Japan,  are  authorized 
without  the  prior  wrritten  approval  of 
the  Office  of^Defsnse  Trade  CoDtibls. 
provided: 

(1)  The  U.S.-origin  components  were 
previously  authorized  for  export  frmn 
the  United  States,  either  by  a  Ucense  or 
an  exemption; 

(2)  The  U.S.-origin  components  are 
not  significant  miUtary  eqjuipment,  the 
items  are  not  major  defense  equipment 
sold  under  a  contract  in  the  amoxmt  of 
$14,000,000  ($14  milUon)  ot  more;  the 
articles  are  not  defense  articles  or 
defense  services  sold  under  a  contract  in 
the  amount  of  $50,000,000  ($50  milUon) 
or  more;  and  are  not  identified  in  part 
121  of  this  subchapter  as  Missile 
Technology  Control  Regime  (MTCR) 
items:  and 

(3)  The  person  reexpoiting  the 
defense  article  must  provide  %irritten 
notification  to  the  Office  of  Defense 
Trade  Controls  of  the  retransfer  not  later 
than  30  days  foUowing  the  reexport.  The 
notification  miist  state  the  articles  being 
reexported  and  the  recipient 
government. 

(4)  In  certain  cases,  the  Director, 
Office  of  Defense  Trade  Controls,  may 
place  retransfer  restrictions  on  a  Ucmse 
prohibiting  use  of  this  exemption. 


1123.10 

(a)  A  nontransfsr  and  use  certificate 
(Form  DSP-83)  is  required  for  the 
export  of  significant  miUtary  equipment 
and  classified  articles  including 
classified  technical  data.  A  Uonise  will 
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[Fbrm 

___   JbydMOtBoe 

of  Drfhow  Tndi  Gootrob,  inil*  fcrm  it 
to  bo  oKocutod  by  tfao  fiofol^  comlgiMOi 
fbratai  aid-uMr.  and  tfao  appUcuit.  The 
oactiScato  itipukloo  that,  axnpt  as 
qMdflcally  authorlMd  by  prior  written 
•mnoval  CK  the  Dapoitment  of  State,  the 
foraigD  oonaigiiee  and  foreign  end-uaer 
will  not  reexport,  reeell  or  otherwiae 
diapoae  of  the  aijiHInant  military 
eq^pment  anuaefated  in  the 
appllcatiao  outride  the  country  named 
aa  the  looatiaD  of  the  fonign  and-uae  (» 
to  anyodMrparaon. 

(b)  The  Ofnce  of  Dafinae  Ttade 
Contrda  may  alao  require  a  D^-<3  for 
the  aoqMrt  of  any  other  debnae  articlea 
or  deMPae  aenrtoea. 

(c)  When  a  DSF-93  U  ramiired  for  an 
assort  dPany  defonae  aiticio  or  defonae 
aervice  to  a  nongovernmental  forrion 
and-oaar.  the  Office  of  Dafonae  Tneu 
Oontrob  may  raquiie  aa  a  condition  of 
iaanfngttie  noanae  that  the  appropriate 
authari:^  of  the  goramment  of  the 
country  of  ultimate  deatination  alao 
execute  the  oaitfflcate. 


M  A  ttoaMO  leaned  by  the  OfBoe  of 
IMbnae  TVade  Controb  ia  required 

w  e  piivaCelyKiwned  atacraft  or 
1  the  U A  MoDiliaM  Ual  aaaka 


e  aotap  OMtiidethe  UnHad  Slatea. 

(b)  uamptiaD.  An  eiqMrt  Uoenae  ia 
nolraqjBiied  whao  a  veaael  or  aircraft 
rained  to  ia  parapaah  (a)  of  thia 
aacttoa  dapaito  fraai  tte  Ihihad  Stetaa 
and  doee  aol  aslar  tiie  lanttarial  watan 
oa  eirapece  of  a  iweigB  oounlry  if  no 
defenae  artidaa  am  oanM  aa  caryo. 
Such  a  vaaaal  or  aiicnft  may  not  enter 
^  fillBilBl  welari  or  aii^ece  of  a 
foieijo  muntiy  befcaie  ralwning  to  the 
United  SMae,  or  CMiy  aa  OB19D  any 
deiHae  artlde,  withonl  a  tamporary 
aoqMrt  Ucanae  (Form  DSP-73)  from  thq 
Dapaitm ant  of  State.  (See  f  123.5.) 


An  export  licanae  ia  not  reouired  for 
the  ddpment  of  defaoaa  artiaea 
iMtwean  the  United  Statoa.  the 
Commonwealth  of  Puerto  Rico,  and  U.S. 
poaaeaaiona.  A  liGanaa  ia  ramiired, 
howavar,  far  the  escport  of  deianse 
articlea  from  theee  enaa  to  foreign 
oountriaa. 


|ia.ia 
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A  lioanaa  ia  not  recmlied  for  the 
ahipment  by  air  of  a  defenae  article  from 
one  locadoB  ia  the  UUted  Statea  to 
another  hnadflo  In  the  Itaited  Statea  via 
a  foreign  country.  The  pilot  of  the 


aifciaft  muat,  however,  file  a  wiitlao 
atatament  with  the  Diatrict  Dtaedor  of 
Cuatoma  at  the  port  of  exit  in  the  United 
Statea.  The  ori^nal  atatement  muat  be 
filed  at  the  time  of  extt  with  the  Diatrict 
Director  ofCuatoma.  A  duplicate  muat 
be  filed  at  the  port  of  reentry  with  the 
Diatrict  Director  of  Qistoma,  %^o  «rill 
duly  andocae  it  and  tranamit  it  to  the 
Diatrict  Diractor  of  Cuatoma  at  the  port 
of  exit  The  atatement  will  be  aa  followa: 


Undv  paaaMy  aocordlae  to  FMlarallaw. 
the  uwhntfHd  cwtlfiaa  ud  wvnali  that 
•U  the  lainmatioo  ia  lids  docunant  ia  tiu* 
and  comet,  and  that  tfaa  equipaaeot  Uatod 
balow  is  baina  shipped  from  iU.&  port  of 
eadt)  via  (fcn^  countiy)  to  (U.S.  port  of 
mtiy),  which  is  tbs  flaal  dastinatian  in  dia 
United  States. 


DmcripUoa  of  Bquipmaat 
Quantity: 


Equipoiant: 
Value:    


Port  of  Bait 

Date:  

Signed:  — 


T^irtiHP*  lospsctor. 


Port  of  BuUv. 
Data:  


Cnalons  Inspactor. 


1121.14 


(a)  The  fanport  Certificate/Delivery 
VMficatian  Procedure  ia  deaigned  to 
aaaure  ttiat  a  commodity  impmted  into 
dw  territory  of  thoee  countriea 
participating  in  IC/DV  procedurea  will 
not  be  diverted,  trenaanipped,  or 
reexported  to  another  destination  except 
in  accordance  with  export  control 

Tlatlona  of  die  importina  country. 
)  Expofta.  Hm  Office  01  Devanae 
Trade  Controla  raey  reonire  die  IC/DV 
procedure  OB  propoeed  expoita  of 
desBDee  ertidea  to  nongovernment 
entitiee  In  thoee  countriee  participating 
in  IC/DV  prooeduraa.  In  such  caaea.  U.S. 
exportara  must  submit  both  an  export 
Uoenee  application  (the  completed  Form 
DSP-S)  and  the  orig^l  Import 
CeitifiGato,  vdiicfa  muat  be  provided  and 
authenticated  by  the  goverament  of  the 
Importing  country.  This  document 
verifiee  that  the  fareipi  inqNHter 
complied  with  the  import  reguletjona  of 
the  govemmant  of  the  importing 
country  and  diet  the  impartar  declared 
the  intention  not  to  divert  tranediip  or 
raexpuit  the  material  deecrflwd  therein 
without  the  prior  approval  of  that 
government.  After  d^very  of  the 
commoditiee  to  the  foreign  conilgnee, 
the  Depaitmant  of  State  may  alao 
reouire  U.S.  eiqp<»tarato  frirniah 
Delivery  Verification  doaimentetion 
from  the  goverament  of  the  importing 


oouBtry.  Thia  documentetion  vwifiea 
that  the  delivery  %»aa  in  accordance  with 
the  terma  of  the  approved  export 
Ucanae.  Both  the  Import  Certificate  and 
the  Delivery  Verification  must  be 
fiirniahed  to  the  U.S.  e)q>orter  by  the 
foreign  importer. 

(c)  Triangular  transactions.  When  a 
transaction  involvea  three  or  mora 
countriea  that  have  adopted  the  IC/DV 
procedure,  the  governments  of  these 
coimtriea  may  stamp  a  triangular 
symbol  on  tm  Import  Certificate.  Thia 
symbol  is  usually  placed  on  the  bnport 
Cartificate  when  the  appUcant  for  the 
Import  Certificete  (die  importer)  states 
either  (1)  thet  there  is  uncertainty 
whether  the  itema  covered  by  the  Import 
Cartificate  will  be  imported  into  the 
country  isauing  the  Import  Certificate: 
(2)  that  he  or  we  knows  that  the  itema 
will  not  be  imparted  into  the  country 
issuing  the  Import  Certificate;  or  (3) 
that,  if  the  itema  are  to  be  imported  into 
the  country  iaauing  the  Impart 
Certificate,  they  will  subaequmtiy  be 
reexported  to  enother  destination.  All 
pcrtiea,  including  the  uhimate 
oonaignee  in  the  country  of  ultimate 
deatinatian.  must  be  ahown  on  the 
completed  Import  Certificate. 

g  i23. 18   ConQreeeionel  notincefion  for 


All  exports  of  maj(v  defense 
equipment  aa  defined  in  S  120.8  of  thia 
subchapter,  aold  undw  a  contract  in  the 
amount  of  $14,000,000  or  more,  or 
exporto  of  defense  articlea  and  defenae 
servioea  sold  under  a  contract  In  the 
amount  of  $50,000,000  or  more,  may 
take  piece  only  after  die  Office  of 
Defenae  TVade  Cootrola  notifies  the 
exporter  through  iaauance  of  a  Ucanae  or 
other  approval  that  30  calendar  days 
have  elapeed  ainoe  receipt  by  the 
Congreas  of  die  certification  raqulrad  by 
22  U.&a  2776(cXl)  and  diet  Congraaa 
bee  not  enected  e  Joint  reaolution 
prohibiting  the  export.  Persons  who 
Intend  to  export  defenae  articles  and 
defenae  aandoee  purauant  to  any 
exemption  in  thia  subdiapter  (e.g., 
§  128.5  of  diia  aididiapter)  under  die 
drcumstanoae  deecrlbed  in  the  first 
sentence  of  this  subsection  muat  notify 
the  Office  of  Defense  Trade  Controls  by 
letter  of  die  intended  export  and,  prior 
to  transmittal  to  Congress,  provide  a 
signed  contract  and  a  DSP-83  signed  by 
the  appUoant,  the  foreign  conaignee  and 
end'i 


|123b14    Exempdone  of  ganenri 


[fii  The  following  examptiona  ^iply  to 
eomotte  of  iinrlaarifiad  defenae  articlea 
for  which  no  approval  ia  needed  from 
the  Office  of  Deienae  Trade  Controls. 
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These  exemptions  do  not  apply  to: 
Proscribed  destinations  under  §  126.1  of 
this  subchapter;  exports  for  which 
Congressional  notification  is  required; 
MTCR  articles;  and  may  not  be  used  by 
persons  who  are  generally  ineligible  as 
described  in  §  120.1(c)  of  this 
subchapter.  All  shipments  of  defense 
articles,  including  those  to  and  £ram 
Canada,  require  a  Shippers  Export 
Declaration  (SED).  If  the  defense  article 
is  exempt  from  Ucensing,  the  SED  must 
dte  the  exemption.  Refer  to  §  123.22(c} 
for  Shipper's  Export  Declaration 
requirements. 

(0)  The  following  exports  are  exempt 
from  the  licensing  requirements  of  this 
subchapter. 

(1)  District  Directors  of  Customs  shall 
permit  the  export  without  a  license  of 
defense  articles  being  exported  in 
furtherance  of  an  approved 
manufacturing  license  agreement, 
technical  assistance  agreement  or 
distribution  agreement  provided  that: 

(i)  The  defense  articles  to  be  exported 
support  the  activity  and  must  be 
identified  by  item,  quantity  and  value  in 
the  agreement;  and 

(ii)  Any  provisos  or  limitations  placed 
on  the  authorized  agreement  are 
adhered  to;  and 

(iii)  The  exporter  certifies  on  the 
Shipper's  Export  Declaration  that  the 
export  is  exempt  from  the  licensing 
requirements  of  this  subchapter.  This  is 
done  by  writing,  "22  CFR  123.16(b)(1) 
and  AG  (identify  agreement  number] 
applicable  and 

(iv)  The  total  v^lue  of  all  shipments 
does  not  exceed  the  value  authorized  in 
the  agreement. 

(v)  In  the  case  of  distribution 
agreements,  export  must  be  made 
directly  to  the  approved  foreign 
distributor. 

(2)  District  Directors  of  Customs  shall 
permit  the  export  of  components  or 
spare  parts  (for  exemptions  for  firearms 
and  ammunition  see  §  123.17)  without  a 
license  when  the  total  value  does  not 
exceed  $500  in  a  single  transaction  and: 

(i)  The  components  or  spare  parts  are 
being  exported  to  support  a  defense 
article  previously  authorized  for  export: 
and 

(ii)  The  spare  parts  or  components  are 
not  going  to  a  distributor,  but  to  a 
previously  approved  end-user  of  the 
defense  articles;  and 

(iii)  The  spare  parts  or  components 
are  not  to  be  used  to  enhance  the 
capability  of  the  defense  article; 

(iv)  exporters  shall  not  split  orders  so 
as  not  to  exceed  the  dollar  value  of  this 
exemption: 

(v)  the  exporter  may  not  make  more 
than  24  shipments  per  calender  year  to 
the  previously  authorized  end  user; 


(vi)  The  exporter  must  certify  on  the 
Shipper's  Export  Declaration  that  the 
export  is  exempt  from  the  licensing 
requirements  of  this  subchapter.  This  is 
done  by  writing  22  CFR  123.16(b)(2) 
applicable. 

(3)  District  Directors  of  Customs  shall 
permit  the  export  without  a  license,  of 
packing  cases  specially  designed  to 
carry  defense  articles. 

(4')  District  Directors  of  Customs  shall 
permit  the  export  without  a  license,  of 
unclassified  models  or  mock-ups  of 
defense  articles,  provided  that  such 
models  or  mock-ups  are  nonoperable 
and  do  not  reveal  any  technical  data  in 
excess  of  that  which  is  exempted  from 
the  licensing  requirements  of  §  125.4(b) 
of  this  subchapter  and  do  not  contain 
components  covered  by  the  U.S. 
Munitions  List  (see  §  120.6(b)  of  this 
subchapter).  Some  models  or  mockups 
built  to  scale  or  constructed  of  original 
materials  can  reveal  technical  data.  U.S. 
persons  who  avail  themselves  of  this 
exemption  must  provide  a  written 
certification  to  the  District  Director  of 
Customs  that  these  conditions  are  met. 
This  exemption  does  not  imply  that  the 
Office  of  Defense  Trade  Controls  will 
approve  the  export  of  any  defense 
articles  for  which  models  or  mocks-ups 
have  been  exported  pursuant  to  this 
exemption. 

(5)  District  Directors  of  Customs  shall 
permit  the  temporary  export  without  a 
Ucense  of  unclassified  defense  articles 
to  any  public  exhibition,  trade  show,  air 
show  or  related  event  if  that  article  has 
previously  been  licensed  for  a  public 
exhibition,  trade  show,  air  show  or 
related  event  and  the  license  is  still 
valid.  U.S.  persons  who  avail 
themselves  of  this  exemption  must 
provide  a  written  certification  to  the 
District  Director  of  Customs  that  these 
conditions  are  met. 

(6)  For  exemptions  for  firearms  and 
ammunition  for  personal  use  refer  to 
8123.17. 

(7)  For  exemptions  for  firearms  for 
personal  use  of  members  of  the  U.S. 
Armed  Forces  and  civilian  employees 
see  §123.18. 

(8)  For  exports  to  Canada  refer  to 
§  126.5  of  tl^s  subchapter. 

(9)  District  Directors  of  Customs  shall 
permit  the  temporary  export  without  a 
license  by  a  U.S.  person  of  any 
unclassified  component,  part,  tool  or 
test  equipment  to  a  subsidiary,  affiliate 
or  facility  owned  or  controlled  by  the 
U.S.  person  (see  §  122.2(c)  of  this 
subchapter)  if  the  component,  part,  tool 
or  test  equipment  is  to  be  used  for 
manufacture,  assembly,  testing, 
production,  or  modification  provided: 

(i)  The  U.S.  person  is  registered  with 
the  Office  of  Defiense  Trade  Contiols  and 


complies  with  all  reouirements  set  forth 
in  part  122  of  this  subchapter, 

(li)  No  defense  article  exported  under 
this  exemption  may  be  sola  or 
transferred  writhout  the  appropriate 
Ucense  or  other  approval  from  the  Office 
of  Defense  Trade  Controls. 

1123.17    Exports  offlreanM  and 
aiTNnunMon. 

(a)  Except  as  provided  in  $  126.1  of 
this  subchapter.  District  Directors  of 
Customs  shall  permit  the  export  without 
a  license  of  components  and  parts  for 
Category  1(a)  firearms,  except  barrels, 
cylinders,  receivers  (frames]  or  complete 
breach  mechanisms  when  the  total 
value  does  not  exceed  $500  wholesale 
in  any  transaction. 

(b)  District  Directors  of  Customs  shall 
permit  the  export  without  a  license  of 
nonautomatic  firearms  covered  by 
Category  1(a)  of  §  121.1  of  this 
subchapter  if  they  were  manufactured  in 
or  before  1898,  or  are  replicas  of  such 
firearms. 

(c)  District  Directors  of  Customs  shall 
permit  U.S.  persons  to  export 
temporarily  from  the  United  States 
without  a  license  not  more  than  three 
nonautomatic  firearms  in  Category  I(al 
of  §  121.1  of  this  subchapter  and  not 
more  than  1,000  cartridges  therefor, 
provided  that: 

(1)  A  declaration  by  the  U.S.  person 
and  an  inspection  by  a  customs  officw 
is  made; 

(2)  The  firearms  and  accompanying 
ammunition  must  be  with  the  U.S. 
person's  baggage  or  effects,  whether 
accompanied  or  unaccompanied  (but 
not  mailed);  and 

(3)  They  must  be  for  that  person's 
exclusive  use  and  not  for  reexport  or 
other  transfer  of  ownership.  The 
foregoing  exemption  is  not  applicable  to 
a  crew-member  of  a  vessel  or  aircraft 
unless  the  crew-member  declares  the 
firearms  to  a  Customs  officer  upon  each 
departure  from  the  United  States,  and 
declares  that  it  is  his  or  her  intention  to 
return  the  article(s)  on  each  return  to  the 
United  States.  It  is  also  not  applicable 
to  the  personnel  referred  to  in  $  123.18. 

(d)  District  Directors  of  Customs  shall 
permit  a  foreign  person  to  export 
without  a  license  such  firearms  in 
Category  I(a]  of  §  121.1  of  this 
subchapter  and  ammunition  therefor  as 
the  foreign  person  brought  into  the 
United  States  under  the  provisions  of  27 
CFR  178.115(d].  (The  latter  provision 
specifically  excludes  from  the  definition 
of  importation  the  bringing  into  the 
United  States  of  firearms  and 
ammunition  by  certain  foreign  persons 
for  specified  purposes). 

(e)  District  Directors  of  Customs  shall 
permit  U.S.  persons  to  export  without  a 
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BcHiM  aniniunitioa  far  oflmutoinatf c 
fiiaanns  idHTwl  to  ta  paxwnph  (a)  of 
this  MCtion  if  ths  quantity  doaa  not 
excaad  1.000  caitxidgw  (or  rounds)  in 
any  ahininont  Hw  ammunition  must 
also  borarpOTSonal  uaa  and  not  for 
rasale  or  otnar  transfer  of  ownership. 
The  foteooiBg  VBSBptioD  is  also  not 
applicabls  to  the  personn^  referred  to 
in  f  123.18. 

|12lLlt  nraanwfevpafaetMliMeol 
NMMbsra  or  IM  U.S.  iUHMd  r^reas  and 
^^■■i  Biiniluisia  of  la  UJL  Oai»eiiwiaiiL 

The  fbIlo«*ing  examptions  apply  to 
memban  of  dte  U^.  Aimed  Forces  and 
civilian  ampkweoa  of  the  U.S. 
Government  who  are  U.S.  persons  (both 
lefened  to  herein  as  personnel).  The 
examptions  apply  only  to  such 
personnel  if  they  are  assigned  abroad  for 
extended  duty.  Theae  examptions  do 
not  aroly  to  dependants. 

(a)  fxraomis.  District  Diractors  of 
Customs  shall  permit  nonautomatic 
IhaM  ms  in  Catwgnry  Ka)  of  $  121.1  of 
thia  subdiaptar  ana  parts  therefor  to  be 
exported.  aKcept  by  mail,  firom  the 
United  Slataa  without  a  lioenae  if: 

(1)  They  are  consimed  to 
sarvioanan's  clubs  wtoad  for 
unifacmad  OMmbacs  of  the  U.S.  Armed 
Forces:  or. 

(2)  la  the  case  of  a  unifonned  member 
of  the  U.S.  Aimed  Foicea  or  a  civilian 
employee  of  the  Draartment  of  Defense, 
thegr  «•  lor  paaaaoM  uae  sad  not  far 
raaale  or  other  Inaafer  (tf  ewnarriiip. 
and  if  the  lieeraM  are  aocompanied  by 
a  writlaa  authorintioa  fraa  me 
cwnmanding  ofBcer  conosmed;  or 

(3)  la  the  CM*  of  other  U.S. 
GovemoMBt  aotployeee.  they  are  for 
personal  uae  and  not  for  reaalo  or  othar 
tiaaafer  of  ewaaiahip,  and  the  Chief  of 
the  U.S.  DIpkMMtic  Miasioo  or  his 
dsaignaaiathecoMatiyofdestinetion 
h«  ^tprawed  ia  wrttiag  to  Depertment 
of  Stale  the  inpoit  of  the  specific  types 
aad  qpiaatiliea  of  fiieaima  faiAo  that 
oooBliy.  The  aKpoflar  shall  provide  a 
copy  of  thie  writtaa  statanant  to  the 


(b)  AaaniallfaM.  District  Directors  of 
Custooe  shaU  permit  aot  BMre  than 
1.000  osatiidaM  for  roaada)  of 
amanmitioa  for  the  finenaa  lafened  to 
la  pangmh  W  of  thia  aaction  to  be 
exported  ^  aet  aaaUed^  from  the 
UWled  Stalaa  without  a  Ucease  whea 
the  fiseansa  SM  oa  the  parson  of  the 
rorwilhhiel 


United  States  sn  route  to  a  deliwy 
point  in  the  seme  country  that 
originated  the  shipment  is  exempt  from 
the  lequirement  for  an  in  transit  license. 


1123.20 

(a)  Hm  provisions  of  this  subchapter 
do  not  apply  to  equipment  in  Categonr 
VI(e)  and  Category  XVI  of  $  121.1  of  thia 
subdiapter  to  the  extent  sudi 
equipment  is  under  the  export  control  of 
the  DBpaitment  of  Energy  or  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Nuclear  Non-Proliferatlon  Act 
of  1978. 

(b)  A  license  for  tiie  export  of  any 
meddnery,  device,  component, 
equipment,  or  technical  deta  relating  to 
equipment  referred  to  in  Category  VI(e) 
will  not  be  granted  unless  the  proposed 

:  comes  within  the  scope  of  an 
j  Agreement  for  Cooperation  for 
I  Defense  Purposes  concluded 
pursoent  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  with  the  government 
of  the  country  to  which  the  article  is  to 
be  exported.  Licenses  may  be  granted  in 
the  uaence  of  such  an  agreement  only 
(1)  if  the  proposed  export  involves  an 
article  whidi  Is  identical  to  that  in  use 
in  an  unclassified  civilian  nuclear 
}%ver  plent,  (2)  if  the  propoaed  export 
;  no  relationship  to  naval  nuclev 
propulsion,  and  (3)  if  it  is  not  for  use  in 
a  naval  propulsion  plant. 


§t23LM 

ell 

(a)  A  Ucenae  is  valid  for  four  years. 
The  license  axniree  when  the  total  vahie 
or  quentity  eutnoriud  haa  been  shipped 
or  when  the  date  of  expiration  has  basn 
reached,  whichever  occurs  first  Defense 
artidee  to  be  ahipped  thereafter  require 
a  naw  appUcatioa  and  licanae.  The  new 
application  should  refer  to  the  expired 
license.  It  should  not  include  leferanoes 
to  any  defense  aitidea  othar  than  thoee 
of  the  unshipped  balance  of  the  expired 

(b)  Unused,  expired,  expended, 
suspsaded,  or  revoked  lioimses  must  be 
returned  immediately  to  the  Dsptttment 
of  State. 


I123J2    FWntefaivort 


A  diipaaant  of^bMtiagin  Canada  or 
llaaico  which  laddeptaBytwaeits  the 


(a)  The  exporter  must  deposit  the 
license  with  the  District  Director  of 
Customs  at  the  port  of  exit  before 
shipment,  unless  paragraph  (d)  of  thia 
aectian  or  S  12S.9  appliea  (for  exports  by 
mail  aae  S  123.24).  Licenses  for 
temporary  export  or  temporary  import 
aretobe  leiyned  by  the  esqKirtar  and 
piaaaolad  to  the  District  Director  of 
Customs  at  the  time  of  import  or  export 
for  endorsement  If  neceaaary,  the  export 


may  be  made  through  a  port  other  than 
the  one  designated  on  the  license  if  the 
exporter  complies  with  the  procedures 
established  by  the  U.S.  Customs  Service. 
Every  license  will  be  returned  to  the 
Office  of  Defense  Trade  Controls  by  the 
District  Director  of  Customs  when  the 
total  value  or  quantity  authorized  has 
been  shipped  or  when  the  date  of 
expiration  is  readied,  whichever  occurs 
first. 

(b)  Before  shipping  any  defense 
artide.  the  exporter  must  also  file  a 
Shipper's  Export  Declaration  with  the 
Distrid  Director  of  Customs  at  the  port 
of  exit  (unless  otherwise  exempt  from 
filing  a  Shipper's  Export  Declaration). 
The  Di^rict  Director  of  Customs  at  the 
port  of  exit  must  authenticate  the 
Shipper's  Export  Declaration,  and 
endorse  the  licoise  to  show  the 
shipments  actually  made.  The  Distrid 
Diredor  of  Customs  will  return  a  copy 
of  each  authenticated  Shipper's  Export 
Declaration  to  the  Ofiice  of  Defense 
Trade  Controls. 

(c)  Except  for  the  export  of 
unclassified  technical  data,  an  exporter 
must  file  a  Shipper's  Export  Declaration 
with  District  Directors  of  Customs  or 
Postmasters  in  those  cases  in  which  no 
export  license  is  required  because  of  an 
exemption  under  this  subchapter.  The 
exporter  must  certify  that  the  export  is 
exempt  from  the  licensing  requirements 
of  diis  subdiapter  by  writing  22  CFR 
(identi^r  section)  and  22  CFR  120.1(b) 
appHcffile  on  the  Shipper's  Export 
cieciaration,  end  by  identifying  the 
section  under  which  an  exemption  is 
daimed.  A  copy  of  eadi  sudi 
declaration  must  be  mailed  immediately 
by  the  exporter  to  the  Office  of  Defsnse 
Trade  Controls. 

(d)  A  Shipper's  Export  Declaration  is 
not  required  for  exports  of  unclassified 
tecimical  data.  ExiKirters  riiall  notify  the 
Office  of  D^snse  Trade  Controls  of  the 
initial  expmt  of  the  data  by  either 
returning  tbe  license  after  self 
endorsement  or  by  sending  a  letter  to 
the  Office  of  Defense  Trade  Controls. 
The  letter  shall  provide  the  method, 
date,  license  number  and  airway  biU 
numjba*  (if  appUcabfe)  of  the  shipment 
The  letter  must  be  signed  by  an 
empoymed  official  or  the  company  and 
provided  to  the  Office  of  Defsnse  Tnde 
Controls  within  diirty  days  of  the  faiitial 
export  AdditionaUy,  similar 
notification  must  be  provided  to  the 
Office  of  Defense  Tirade  Ccmtrols  for  any 
subsemient  exports. 

(e)  Ii  a  hcaose  for  the  wqiort  of 
undasaified  defense  artides.  induding 
technical  data,  is  used  but  not  endoned 
by  U.S.  OntoBBS  or  a  Postmaster  for 
whatever  taaaon  (e.^.  electronic 
transmission,  unavailability  (^Customs 
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officer  or  Postmaster,  etc.).  the  person 
exporting  the  article  must  self-endorse 
the  license,  showing  when  and  how  the 
export  took  place.  Every  license  shall 
also  be  returned  by  the  exporter  to  the 
Office  of  Defense  Trade  Controls  when 
the  total  value  <»'  quantity  authorized 
has  been  shipped  w  when  the  date  of 
expiration  is  reached,  whichever  occurs 
first. 

1123.23    Monetary  value  of  shipments. 
District  Directors  of  Customs  shall 
{>ermit  the  shipment  of  defianse  articles 
identified  on  any  license  when  the  total 
value  of  the  export  does  not  exceed  the 
aggregate  monetary  value  (not  quantity) 
stated  on  the  license  by  more  than  ten 
percent,  provided  that  the  additional 
monetary  value  does  not  make  the  total 
value  of  the  license  or  other  approval  for 
the  export  of  any  major  defense 
equipment  sold  under  a  contract  reach 
$14,000,000  or  mcxe.  and  provided  that 
the  additional  monetary  value  does  not 
make  defense  articles  or  defanae 
services  sold  under  a  contract  reach  the 
amount  of  $50,000,000  or  more. 

9 123.34   oMpments  by  hmNL 

A  Shipper's  E)mort  Declaration  must 
be  authenticated  before  sn  article  is 
actually  sent  abroad  by  mail  (see 
S  123.22(d)).  The  postmaster  or  exporter 
will  endorse  each  license  to  show  the 
shipments  made.  Every  license  must  be 
returned  by  the  exporter  to  the  Office  of 
Defmse  Tnde  Controls  upon 
completion  of  the  mailings. 


not  involve  technical  data.  A  new 
license  is  required  for  these  changes. 
Any  new  Ucense  submission  must 
reflect  only  the  unshipped  balance  of 
quantity  and  dollar  value. 


f123,aS    AMMRdRNnlstBl 

(a)  The  CXBoe  of  Defense  Tnde 
Centred  may  approire  an  amendment  to 
a  license  for  pOTmanent  expmt 
temporary  exp<xt  sad  temporary  impart 
of  \mclas8ified  defense  articles.  A 
suggested  format  is  available  from  the 
Office  of  Defense  Trade  Controls. 

(b)  The  following  types  of 
amendments  to  a  license  that  will  be 
considered:  Additicm  of  U.S.  freight 
forwarder  or  U.S.  consignor,  change  due 
to  an  obvious  t3rpographical  error; 
diange  in  source  of  commodity;  and 
change  of  foreign  intennediate 
consignee  if  that  party  is  only 
transporting  the  equipment  and  will  not 
process  (e.g.,  integ^te,  modify)  the 
equipment.  For  changes  in  U.S.  dollar 
value  see  §  123.23. 

(c)  The  following  t3rpe8  of 
amendments  to  a  license  will  not  be 
approved:  Additional  quantity,  changes 
in  commodity,  country  of  ultimate 
destination,  end'use  orend>user,  foreign 
consignee  snd/or  extension  of  duration. 
The  foreign  intermediate  consignee  may 
onlv  be  amended  if  that  party  is  acting 
as  frei^it  foiwai'der  and  the  sjqport  does 


When  an  exemptioo  is  claimed  for  the 
export  of  imclassified  technical  data,  the 
exporter  must  maintain  a  record  of  eadi 
such  export.  The  business  record  should 
include  the  following  information:  A 
description  of  the  imclassified  technical 
data,  the  name  of  the  recipient  end-user, 
the  date  and  time  of  the  export,  and  the 
method  of  transmission. 

PART  124— AGREEMENTS,  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

S«c. 

124.1  Manu&ctnring  license  agraemantt 
and  technical  aMistafMni  agreemants. 

124.2  Exemptions  for  training  and  militaiy 
service. 

124.3  Exports  oftecbnical  data  in 
lurthflianoa  of  an  adamant 

124.4  Deposit  of  signed  agraamaats  with  the 
Office  of  Defense  Trade  Controls. 

124.5  Proposed  agreements  that  are  not 
concluded. 

124.6  Tarminatitn  of mamifKtiirbig  license 
agraenients  and  technical  assisiaiiGe 


124.7  InfonaekiaaraqnfaediaaU 
manufachitiag  licanaa  sy  naments  and 
tadmical  asaistanoa  agreements. 

124.8  Clauses  requind  both  in 
manu&cturing  license  agraemeots  and 
technical  assistance  agreements. 

124.9  Additional  dauses  required  only  in 
manufiKturing  licenae  agreements. 

124.10  Nontransfcranduseasaunncss. 

124.11  CsftificatiaotoCaagieasfior 
agreements. 

124.12  Required  infannabon  in  lettais  of 
trsnsmittaL 

124.13  Procurement  by  United  States 
persons  in  fiDreign  countries  (ofbbon 
procurement). 

124.14  Exports  to  warehouses  or 
distribution  points  outside  die  United 
States. 


:  Sec.  2. 38.  and  71,  Pub.  L  90- 
629.  90  Stat  744  (22  U.S.C  2752,  2778. 
2797);  B.0. 11958. 42  PR  4311;  3  CFR 1977 
Camp.  p.  79: 22  U.S£.  2858. 

11241    Manufaeturlna 


(a)  The  approval  of  the  Office  of 
Defense  Trade  Controls  mxist  be 
obtained  before  the  defanse  services 
described  in  §  lZ0.g(a)  of  this 
subchapter  may  be  furnished,  hi  order 
to  obtain  such  approval,  the  U.S.  person 
must  submit  a  proposed  agreement  to 
the  Office  of  Defense  Trade  Centred 
Such  agreements  are  generally 
characterized  as  either  Manu&cturing 
Ucense  agreements,  technical  assistance 


agreements,  distribution  agreements  or 
oiff-shore  procurement  agreements,  and 
may  not  enter  into  force  without  the 
prior  ¥rritten  ^proval  of  the  Office  of 
Defense  Trade  Gontrols.  Once  approved, 
the  defense  services  described  in  the 
agreements  may  generally  be  provided 
without  further  licensing  in  accordance 
with  §§  124.3  and  12S.4(b)(2)  of  thia 
subchapter.  The  requirements  of  this 
section  apply  vdietber  or  not  technical 
data  is  to  be  disclosed  or  used  in  the 
performance  of  the  defense  services 
described  in  §  120.9(a)  of  this 
subchapter  (e.g.,  all  the  information 
relied  upon  by  the  U.S.  person  in 
performing  the  defense  service  is  in  the 
public  domain  or  is  otherwise  exempt 
Irom  the  Ucensing  requirements  of  this 
subchapter  pursuant  to  §  125.4  of  this 
subchapter).  This  rsquiremant  also 
appUesto  Uie  training  of  any  fioreigD 
nauitary  forces,  regular  and  irregular,  in 
the  use  of  defanse  aitides.  Tec±inical 
SMistance  agiaementa  must  be 
submitted  in  such  cases.  In  excsptional 
cases.  The  Office  of  Defense  Tiade 
Controls,  upon  written  request,  will 
consider  approving  the  provisian  of 
defense  services  described  in  S  120.9(a) 
of  this  subdiapter  by  granting  a  Ucsnse 
under  part  125  of  this  subdiapter.  Also, 
see  S  126.8  of  this  subdispter  for  the 
requirements  for  prior  spproval  of 
proposals  relating  to  significant  military 
equipment 

(b)  QoMsified  Artides.  Copim  ot 
approved  agreements  involving  the 
release  of  classified  defense  erticles  will 
be  forwarded  by  the  Office  of  Defense 
Trade  Ccmtrols  to  the  Defense 
Investigative  Service  of  the  Department 
ofDefGNOse. 

(c)  Amendments.  Changes  to  the 
scope  of  approved  agreements, 
including  modifications,  upgrades,  or 
extensions  must  be  submitted  for 
approval.  The  amendments  may  not 
enter  into  force  until  approved  by  the 
Office  of  Defense  Trade  Controls. 

(d)  hiinor  Amendments.  Amendments 
which  only  aher  delivery  or 
performance  sdiedules,  or  other  minor 
administrative  amendments  tdiidi  do 
not  affect  in  any  mannar  the  duration  of 
the  agreement  or  the  clauses  or 
information  %^ch  must  be  induded  in 
such  agreements  because  of  the 
requirements  of  this  part,  do  not  have  to 
be  submitted  for  approval.  One  copy  of 
all  such  minor  amendments  mtist  be 
submitted  to  the  Office  of  Defense  Trade 
Controls  within  thirty  days  after  they 
areoonduded. 

1124.2   ExempdonafortraMvand 

military  aervioe. 

(a)  Technical  assistance  agreements 
are  not  required  for  the  provision  of 
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tninlng  in  Um  bade  oparatioa  and 
maintananca  of  daCnas  utlclas  lawfully 
•xportad  or  authorisad  for  axport  to  tba 
sama  ladpiwit  This  doaa  not  induda 
training  in  intennadiata  and  depot  level 
maintenance. 

(b)  Services  parfonned  as  a  member  of 
the  regular  militaiy  forces  of  a  foreign 
natim  by  US.  persons  mAm  have  been 
drafted  into  such  forces  are  not  deemed 
to  be  dafimse  SMvicas  hx  purposes  of 
S  120.9  of  this  subchapter. 


•1MJ 


|iao   bportaafiMlMteal 

wrtnefaiwa  of  aa  aQPsaManb 

(a)  Unclassified  technical  data. 
District  Directors  of  Customs  or  postal 
authorities  shall  permit  the  export 
without  a  license  of  unclassified 
tarJinicsl  data  if  the  export  is  in 
furtherance  of  a  manufacturing  license 
or  technical  assistance  sgreement  which 
has  bena  approved  in  writing  bv  the 
Office  of  Demise  Trade  Controls  and  the 
technical  data  being  exported  does  not 
axceed  the  scope  or  limitations  of  the 
relevant  sgreement  The  U.S.  party  to 
the  agreement  must  certify  on  the 
Shippers  Export  Declaratian  that  the 
export  doee  not  exceed  the  scope  of  the 
sgreement  and  any  limitations  imposed 
pursuant  to  this  part  The  approval  of 
the  Office  of  Defense  Trade  Controls 
must  be  obtained  for  the  export  of  any 
unclassified  technical  data  which  may 
exceed  the  terms  of  the  agreement 

(b)  Qassified  technical  data.  The 
export  of  classified  information  in 
furtherance  of  an  approved 
manufacturing  license  or  technical 
assistance  agreement  which  provides  for 
the  transmittal  of  dassifled  information 
does  not  require  further  approval  firom 
the  Office  of  Defense  Trade  Controls 
when: 

(1)  The  United  States  party  certifies  to 
the  Dqtartment  of  Defense  transmittal 
authority  that  the  classified  information 
does  not  exceed  the  technical  or  product 
limitations  in  the  sgreement;  and 

(2)  The  U.S.  party  complies  with  the 
ivquirBments  m  the  Department  of 
Defisnaa  Industrial  Security  Manual 
ooncsming  the  transmission  of 
classified  information  and  any  other 
requirements  of  cognizant  U.S. 
departments  or  agencies. 


wie  ONloe  SI  Dsisnee  Trade  Confeele. 


The  United  States  party  to  a 
manufKturing  license  or  a  technical 
assistance  agreement  must  file  one  copy 
of  the  cooduded  agreement  Mrith  the 
Office  of  Defnaa  T^ade  Controls  not 
later  than  30  days  after  it  enters  into 
ioroe. 


UMI 


The  United  States  party  to  any 
proposed  manufacturing  license 
agreement  or  technical  assistance 
agreement  must  inform  the  Office  of 
Defmse  Trade  Controls  if  a  decision  is 
made  not  to  conclude  the  agreement 
The  information  must  be  provided 
vrithin  60  days  of  the  date  of  the 
decision.  These  requirements  apply 
onW  if  the  approval  of  the  Office  of 
Defense  Trade  Controls  was  obtained  for 
the  agreement  to  be  conduded  (with  or 
without  any  provisos). 

f124J   TsmUnaBew  tt  manuiaetiiring 


The  U.  S.  party  to  a  manufecturing 
license  or  a  technical  assistance 
agreement  must  inform  the  Office  of 
Defense  Trade  Controls  in  writing  of  the 
impending  termination  of  the  agreement 
not  less  tlun  30  days  prior  to  the 
expiration  date  of  such  agreement 

1 124.7   InfonnaMoit  requiied  In  aN 


The  following  information  must  be 
induded  in  all  proposed  manufacturing 
license  agreements  and  technical 
assistance  agreements.  The  information 
should  be  provided  in  terms  which  are 
as  predse  as  possible.  If  the  applicant 
believes  that  a  clause  or  that  required 
information  is  not  relevant  or  necessary, 
the  applicant  may  request  the  omission 
of  the  clause  or  information.  The 
transmittal  letter  accompanying  the 
agreement  must  state  the  reasons  for  any 
proposed  variation  in  the  clauses  or 
required  information. 

(1)  The  agreement  must  describe  the 
defense  artide  to  be  manufactured  and 
all  defense  artides  to  be  exported, 
induding  any  test  and  support 
equipment  or  advanced  materials.  They 
should  be  described  by  military 
nomenclature,  contract  number. 
National  Stock  Number,  nameplate  data, 
or  other  spedfic  information. 
Supporting  technical  data  or  brochures 
should  be  submitted  in  seven  copies. 
Only  defense  artides  listed  in  the 
agreement  will  be  eligible  for  export 
under  the  exemption  in  S  123.16(b)(1)  of 
this  subchapter. 

(2)  The  agreement  must  spedfically 
describe  the  assistance  and  technical 
data,  induding  the  design  and 
manufacturing  know-how  involved,  to 
be  furnished  and  any  manufecturing 
rights  to  be  granted: 

(3)  The  agreement  must  spedfy  its 
duration:  and 

(4)  The  agreement  must  spedfically 
identify  the  countries  at  areas  in  which 


manufacturing,  production,  processing, 
sale  or  other  form  of  transfer  is  to  be 
licensed. 


I124J   Cteuaee required botttin 
manufacturing  llcenee  agreeeients  and 


The  following  statements  must  be 
included  both  in  manufacturing  license 
agreements  and  in  technical  assistance 
agreements: 

(1)  "This  agreement  shall  not  enter 
into  force,  and  shall  not  be  amended  or 
extended,  without  the  prior  written 
approval  of  the  Department  of  State  of 
the  U.S.  Govenunent." 

(2)  "This  agreement  is  subjed  to  all 
United  States  laws  and  regulations 
relating  to  exports  and  to  all 
administrative  acts  of  the  U.S. 
Government  pursuant  to  such  laws  and 
regulations." 

(3)  "The  parties  to  this  agreement 
agree  that  the  obligations  contained  in 
this  agreement  shall  not  affed  the 

Eerformance  of  any  obligations  created 
y  prior  contracts  or  subcontrads  which 
the  parties  may  have  individually  or 
collectively  with  the  U.S.  Government." 

(4)  "No  liability  will  be  incurred  by  or 
attributed  to  the  U.S.  Government  in 
connection  with  any  possible 
infringement  of  privately  owned  patent 
or  proprietary  rights,  either  domestic  or 
foreign,  by  reason  of  the  U.S. 
Government's  approval  of  this 
agreement" 

(5)  "The  technical  data  or  defense 
service  exported  from  the  United  States 
in  furtherance  of  this  agreement  and  any 
defense  artide  which  may  be  produced 
or  manufactured  from  such  technical 
data  or  defense  service  may  not  be 
transferred  to  a  person  in  a  third 
coimtry  or  to  a  national  of  a  third 
country  except  as  spedfically 
authorized  in  this  agreement  unless  the 
prior  %vritten  approval  of  the 
Department  of  State  has  been  obtained." 

(6)  "All  provisions  in  this  agreement 
which  refev  to  the  United  States 
Government  and  the  Department  of 
State  will  remain  binding  on  the  parties 
after  the  termination  of  the  agreement" 


1124.9    Additional  claueee  required  only  in 
manufacturtng  Heenee  egreeinenta. 

(a)  Clauses  for  all  manufaduring 
license  agreements.  The  following 
dauses  must  be  included  only  in 
manufecturing  license  agreements: 

(1)  "No  export,  sale,  transfer,  or  other 
disposition  of  the  licensed  article  is 
authorised  to  any  country  outside  the 
territory  wherein  manufecture  or  sale  is 
herein  licensed  vrithout  the  prior 
written  approval  of  the  U.S. 
Government  unless  otherwise  exempted 
by  the  U.S.  Government.  Sales  or  other 


item  in  con 
such  artich 
licensees  \^ 
the  U.S.  Gc 
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transfers  of  the  licensed  article  shall  be 
limited  to  governments  of  countries 
wherein  manufacture  or  sale  is  hereby 
licensed  and  to  private  entities  seeking 
to  procure  the  licensed  article  pursuant 
to  a  contract  with  any  such  government 
unless  the  prior  written  approval  of  the 
U.S.  Government  is  obtained." 

(2)  "It  is  agreed  that  sales  by  licensee 
or  its  sub-licensees  under  contracts 
made  through  the  U.S.  Government  will 
not  include  either  charges  for  patent 
rights  in  which  the  U.S.  Government 
holds  a  royalty-free  license,  ot  charges 
for  data  which  the  U.S.  Government  has 
a  right  to  use  and  disclose  to  others, 
which  are  in  the  public  domain,  or 
which  the  U.S.  Government  has 
acquired  or  is  entitled  to  acquire 
without  restrictions  upon  their  use  and 
disclosure  to  others." 

(3)  "If  the  U.S.  Government  is 
obligated  or  becomes  obligated  to  pay  to 
the  licensor  royalties,  fees,  or  other 
charges  for  the  use  of  technical  data  or 
patents  which  are  involved  in  the 
manufacture,  use,  or  sale  of  any  Ucensed 
article,  any  royalties,  fees  or  other 
charges  in  connection  with  purchases  of 
such  licensed  article  from  licensee  or  its 
sub-licensees  with  funds  derived 
through  the  U.S.  Government  may  not 
exceed  the  total  amount  the  U.S. 
Government  would  have  been  obligated 
to  pay  the  license  directly." 

(4)  "If  the  U.S.  Govemntont  has  made 
financial  or  other  contributions  to  the 
design  and  development  of  any  Ucensed 
artide,  any  charges  for  techniosl 
assistance  or  know-how  relating  to  the 
item  in  connection  with  purchases  of 
such  articles  from  licensee  or  sub- 
licensees with  funds  derived  through 
the  U.S.  Government  must  be 
proportionately  reduced  to  reflect  the 
U.S.  Government  contributions,  and 
subject  to  the  provisions  of  paragraphs 
(a)  (2)  and  (3)  of  this  section,  no  other 
royalties,  or  fees  or  other  charges  may  be 
assessed  against  U.S.  Government 
funded  purchases  of  such  articles. 
However,  charges  may  be  made  for 
reasonable  reproduction,  handling, 
mailing,  or  similar  administrative  costs 
incident  to  the  furnishing  of  such  data." 

(5)  "The  parties  to  this  agreement 
agree  that  an  annual  report  of  sales  or 
other  transfers  purauant  to  this 
agreement  of  the  licensed  articles,  by 
quantity,  type,  U.S.  dollar  value,  and 
purchaser  or  recipient,  shall  be 
provided  by  (applicant  or  licensee)  to 
the  Department  of  State."  This  clause 
must  specify  which  party  is  obligated  to 
provide  the  annual  report.  Such  reports 
may  be  submitted  either  directly  by  the 
licensee  or  indirectly  through  the 
Ucensor,  and  may  cover  calendar  or 
fiscal  yean.  Reports  shall  be  deemed 


proprietary  information  by  the 
Department  of  State  and  will  not  be 
disclosed  to  imauthorized  persons.  See 
§  126.10(b)  of  this  subchapter. 

(6)  (Licensee)  agrees  to  mcorporate 
the  following  statement  as  an  integral 
provision  of  a  contract,  invoice  or  other 
appropriate  document  whenever  the 
licensed  articles  are  sold  or  otherwise 
transferred: 

These  commodities  are  authorized  for 
export  by  the  U.S.  Government  only  to 
(country  of  ultimate  destination  or  approved 
sales  territory).  They  may  not  be  resold, 
diverted,  transferred,  transshipped,  or 
otherwise  be  disposed  of  in  any  other 
country,  either  in  their  original  form  or  after 
being  incorporated  throu^  an  intermediate 
process  into  other  end-items,  without  the 
prior  written  approval  of  the  U.S.  Department 
of  State. 

(b)  Special  clause  for  agreements 
relating  to  significant  military 
equipment.  With  respect  to  an 
agreement  for  the  production  of 
significant  military  equipment,  the 
following  additional  provisions  must  be 
included  in  the  agreement: 

(1)  "A  completed  nontransfer  and  use 
certificate  PSP-83)  must  be  executed 
by  the  foreign  end-user  and  submitted  to 
the  Department  of  State  of  the  United 
States  before  any  transfisr  may  take 
place." 

(2)  "The  prior  written  approval  of  the 
U.S.  Government  must  be  obtained 
before  entering  into  a  commitment  for 
the  transfier  of  the  Ucensed  article  by 
sale  or  otherwise  to  any  person  or 
government  outside  of  the  approved 
sales  territory." 


{124.10    Nontranetarandueei 

A  nontransfsr  and  use  certificate 
(Form  DSP-83)  (see  §  123.10  of  this 
subchapter)  signed  by  the  applicant  and 
the  foreign  party  to  a  manufacturing 
license  agreement  at  technical 
assistance  agreement  is  required  as  a 
condition  to  the  approval  of  any  such 
agreement  which  relates  to  significant 
military  equipment,  classified  articles  or 
classified  technical  data.  The  Office  of 
Defense  Trade  Controls  may  in  some 
cases  require  that  this  certificate  or  a 
comparable  undertaking  be  provided 
before  approving  an  agreement  that  does 
not  relate  to  significant  miUtary 
equipment.  The  Office  of  Defense  Trade 
Controls  may  also  require  as  a  condition 
of  approval  that  an  appropriate 
authority  of  the  foreign  party's 
government  also  execute  the  certificate 
or  provide  undertakings  comparable  to 
those  contained  in  the  Form  DSP-A3 
(e.g.,  in  a  diplomatic  note).  Agreements 
involving  classified  articles  or  classified 
technical  data  should  be  accompanied 
by  a  nontransfer  and  use  certificate 


signed  by  an  authorized  repreaentative 
of  the  foreign  government  cooonned 
imless  the  Office  of  Defense  Trade 
Controls  has  granted  an  exception  to 
this  requirement. 

f  124.11    CertmcaUon  to  Congraas  for 
aQfeemefits* 

Regardless  of  dollar  value,  a 
Technical  Assistance  Agreement  or  a 
Manufacturing  License  Agreement  for  or 
in  a  country  not  a  member  of  NATO  that 
involves  the  manufacture  abroad  of  any 
item  of  significant  military  equipment 
(as  defined  in  §  120.7  of  this  subchapter) 
shall  be  certified  to  Congress  by  the 
Department  as  required  by  22  U.S.C 
2776(d).  AdditioiMlly,  any  technical 
assistance  agreement  or  manufacturing 
license  agreement  providing  fot  the 
export  of  major  defense  equipment,  as 
defined  in  §  120.8.  sold  under  a  contract 
in  the  amount  of  $14  million  or  more, 
or  of  defense  articles  or  defense  services 
sold  under  a  contract  in  the  amount  of 
$50  million  or  more,  shall  be  certified 
to  Congress  by  the  Department  as 
required  by  22  U.S.C  2776(c)(1).  The 
Office  of  Defense  Trade  CoDtrols  will 
not  approve  agreements  requiring 
Congressional  notification  until  30 
calendar  days  have  elapsed  since  receipt 
by  the  Congress  of  the  required 
certification  without  the  CongrMS 
having  enacted  a  joint  resolution 
prohibiting  the  agreement 

1124.12    Required  infoniMtion  in  Misra  of 
transmlttaL 

(a)  An  application  for  the  approval  of 
a  manufacturing  license  or  technical 
assistance  agreement  with  a  foreign 
person  must  be  accompanied  by  an 
explanatorv  letter.  The  original  letter 
and  seven  copies  of  the  letter  and  eight 
copies  of  the  proposed  agreement  shall 
be  submitted  to  the  Office  of  Defense 
Trade  Controla.  Tba  explanatory  letter 
shall  contain: 

(1)  A  statement  giving  the  applicant's 
Defense  Trade  Controls  registration 
number. 

(2)  A  statement  identifying  the 
licensee  and  the  scope  of  the  agreement 

(3)  A  statement  identifying  the  U.S. 
Government  contract  under  which  the 
equipment  or  technical  data  was 
generated,  improved,  or  developed  and 
supphed  to  the  U.S.  Government,  and 
whether  the  equipment  or  technical  data 
was  derived  from  any  bid  or  other 
proposal  to  the  U.S.  Government 

(4)  A  statement  giving  the  military, 
security  classification  of  the  equipment 
or  technical  data. 

(5)  A  statement  identifying  any  patent 
application  which  discloses  any  of  the 
subject  matter  of  the  equipment  or 
technical  data  covwed  oy  an  invention 
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ncraqf  ordar  ImuwI  by  the  U.S.  Patent 
and  Trademark  OfBce. 

(6)  A  ttatament  of  the  actual  w 
aatimated  value  of  the  agreement, 
including  the  ectimated  value  of  all 
de^Hiae  articles  to  be  e]q>orted  in 
furtherance  of  the  agreement  or 
amendments  thereto.  If  the  value  is 
$500,000  or  more,  an  additional 
statement  must  be  made  rasarding  the 
payment  of  political  contributions,  fees 
or  commissions,  pursuant  to  part  130  of 
this  subchapter. 

(7)  A  statement  indicating  whether 
any  foreign  military  sales  oedits  or  loan 
guarantees  are  or  will  be  involved  in 
financing  the  agreement. 

(8)  The  agreement  must  describe  any 
classified  information  involved  and 
identify,  firom  Departmoit  of  Defense 
form  bD254,  the  address  and  telephone 
number  of  the  U.S.  Government  office 
that  classified  the  information. 

(9)  For  agreements  that  may  require 
the  export  of  classified  information,  the 
Defense  Investigative  Service  cognizant 
security  offices  that  have  responsibilitv 
for  the  facilities  of  the  U.S.  pfarties  to  the 
agreement  shall  be  identified.  The 
fedlity  security  clearance  codes  of  the 
U.S.  ^ties  shall  also  be  provided. 

(b)  The  following  statements  must  be 
made  in  the  letter  of  transmittal: 

(1)  "If  the  agreement  is  approved  by 
the  Department  of  State,  such  approval 
wrill  not  be  construed  by  (the  applicant) 
as  passing  on  the  legality  of  the 
agreement  from  the  standpoint  of 
antitrust  laws  or  other  applicable 
statutes,  nor  will  (the  applicant) 
construe  the  Department's  approval  as 
constituting  either  approval  or 
disapproval  of  any  of  the  business  terms 
or  conditions  between  the  parties  to  the 
agreement." 

(2)  "The  (applicant)  will  not  permit 
the  proposed  agreement  to  enter  into 
force  until  it  has  been  approved  by  the 
Department  of  State." 

(3)  "The  (applicant)  will  furnish  the 
Department  of  State  with  one  copy  of 
the  signed  agreement  (or  amendment) 
within  30  days  from  the  date  that  the 
agreement  is  concluded  and  will  inform 
the  Department  of  its  termination  not 
lees  than  30  days  prior  to  expiration  and 
provide  information  on  the  continuation 
of  any  foreign  rights  or  the  flow  of 
technical  data  to  the  foreign  party.  If  a 
decision  is  made  not  to  conclude  the 
proposed  agreement,  the  applicant  will 
so  inform  the  Department  within  60 
davs." 

(4)  "If  this  a^eement  grants  any  rights 
to  sub-license,  it  will  be  amended  to 
require  that  all  sub-licensing 
arrangements  incorporate  all  the 
provisions  of  the  buic  agreement  that 
refer  to  the  U.S.  Government  and  the 


Department  of  State  (i.e..  22  CFR  124.9 
and  124.10)." 


1124.13    ProeuramenlbyUnlled 

pereone  In  fereHin  eounrtee  (offehoie 

pfOCUfWflM1l|B 

Notwithstanding  the  other  provisions 
in  part  124  of  this  subchapter,  the  Office 
of  Defense  Trade  Controls  may 
authorize  by  means  of  a  license  (DSP- 
5)  the  export  of  unclassified  technical 
data  to  foreign  persons  for  ofishore 
procurement  of  defense  articles, 
provided  that: 

(a)  The  contract  or  purchase  order  for 
offshore  procurement  limits  delivery  of 
the  defense  articles  to  be  produced  only 
to  the  person  in  the  United  States  or  to 
an  agency  of  the  U.S.  Government;  and 

(b)  The  technical  data  of  U.S.-origin  to 
be  used  in  the  foreign  manufacture  of 
defense  articles  does  not  exceed  that 
required  for  bid  purposes  on  a  build-to- 
print  basis  (build-to-print  means 
producing  an  end-item  (i.e..  system, 
subsystem  or  component)  from 
technical  drawings  and  specifications 
(which  contain  no  process  or  know-how 
information)  without  the  need  for 
additional  technical  assistance).  Release 
of  supporting  documentation  (e.g., 
acceptance  criteria,  object  code  software 
for  numerically  controlled  machines)  is 
permissible.  Build-to-print  does  not 
include  the  release  of  any  information 
which  discloses  design  methodology, 
engineering  analysis,  detailed  process 
information  or  manufecturing  know- 
how):  and 

(c)  The  contract  or  purchase  order 
between  the  person  in  the  United  States 
and  the  foreign  person: 

(1)  Limits  the  use  of  the  technical  data 
to  the  manufacture  of  the  defense 
articles  required  by  the  contract  or 
purchase  order  only:  and 

(2)  Prohibits  the  disclosure  of  the  data 
to  any  other  person  except 
subcontractors  within  the  same  country; 
and 

(3)  Prohibits  the  acquisition  of  any 
rights  in  the  data  by  any  foreign  person; 
and 

(4)  Provides  that  any  subcontracts 
between  foreign  persons  in  the 
approved  country  for  manufecture  of 
equipment  for  delivery  pursuant  to  the 
contract  or  purchase  order  contain  all 
the  limitations  of  this  paragraph  (c);  and 

(5)  Requires  the  foreign  person, 
including  subcontractors,  to  destroy  or 
return  to  the  person  in  the  United  States 
all  of  the  technical  data  exported 
pursuant  to  the  contract  or  purchase 
order  upon  fulfillment  of  their  terms: 
and 

(6)  Requires  delivery  of  the  defense 
articles  menufectured  abroad  only  to  the 


person  in  the  United  States  or  to  an 
agency  of  the  U.S.  Government;  and 

(d)  The  person  in  the  United  States 
provides  the  Office  of  Defense  Trade 
Controls  with  a  copy  of  each  contract, 
purchase  order  or  subcontract  for 
o^hore  proc\irement  at  the  time  it  is 
accepted.  Each  such  contract,  purchase 
order  or  subcontract  must  clearly 
identify  the  article  to  be  produced  and 
must  identify  the  license  number  or 
exemption  under  which  the  technical 
data  was  exported;  and 

(e)  Licenses  issued  pursuant  to  this 
section  must  be  renewed  upon  their 
expiration  if  offshore  procurement  is  to 
extend  beyond  the  period  of  validity  of 
the  license.  If  the  technical  data 
involved  in  an  offishore  procurement 
arrangement  is  otherwise  exempt  from 
the  licensing  requirements  pursuant  to 
$  126.4  or  §  126.5  of  this  subchapter,  the 
DSP-5  referred  to  in  the  first  sentence 
of  this  section  is  not  required.  However, 
the  exporter  must  comply  with  the  other 
requirements  of  this  section.  The 
exemptions  under  §  125.4  of  this 
subchapter  may  not  be  used  to  establish 
offshore  procurement  arrangements. 

f  124.14    Exporta  to  warehoueee  or 
distribution  points  outside  the  tJnited 
States. 

(a)  Agreements  (e.g.,  contracts) 
between  U.S.  persons  and  foreign 
persons  for  the  warehousing  and 
distribution  of  defense  articles  must  be 
approved  by  the  Office  of  Defense  Trade 
Controls  before  they  enter  into  force. 
Such  agreements  will  be  limited  to 
unclassified  defense  articles  and  must 
contain  conditions  for  special 
distribution,  end-use  and  reporting. 
Licenses  for  exports  pursuant  to  such 
agreements  must  be  obtained  prior  to 
exports  of  the  defense  articles  unless  an 
exemption  under  §  123.16(b)(1)  of  this 
subchapter  is  applicable. 

(b)  Required  Information.  Proposed 
warehousing  and  distribution 
agreements  (and  amendments  thereto) 
shall  be  submitted  to  the  Office  of 
Defense  Trade  Controls  for  approval. 
The  following  information  must  be 
included  in  all  such  agreements: 

(1)  A  description  of  the  defense 
articles  involved  including  test  and 
support  equipment  covered  by  the  U.S. 
Munitions  List.  This  shall  include  when 
applicable  the  military  nomenclature, 
the  Federal  stock  number,  nameplate 
data,  and  any  control  ntmibers  under 
which  the  defense  articles  were 
developed  or  procured  by  the  U.S. 
Government.  Only  those  defense  articles 
specifically  Usted  in  the  agreement  will 
be  eligible  for  export  under  the 
exemption  in  §  123.16(b)(1)  of  this 
subchapter. 
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(2)  A  detailed  statement  of  the  tenns 
and  conditions  \inder  which  the  defense 
articles  will  be  exported  and 
distributed; 

(3)  The  duration  of  the  proposed 
agreement: 

(4)  Specific  identification  of  the 
coimtry  or  coimtries  that  comprise  the 
distribution  territory.  Distribution  must 
be  specifically  limited  to  the 
governments  of  such  countries  or  to 
private  entities  seeking  to  prociure 
defense  articles  pursuant  to  a  contract 
with  a  government  within  the 
distribution  territory  or  to  other  eligible 
entities  as  specified  by  the  Office  of 
Defense  Trade  Controls.  Consequently, 
any  deviation  from  this  condition  must 
be  fully  explained  and  justified.  A 
nontransfer  and  use  certificate  (DSP-83) 
will  be  required  to  the  same  extent 
required  in  licensing  agreements  under 
§  124.9(b). 

(c)  Required  statements.  The 
following  statements  must  be  included 
in  all  warehousing  and  distribution 
agreements: 

(1)  "This  agreement  shall  not  enter 
into  force,  and  may  not  be  amended  or 
extended,  without  the  prior  written 
approval  of  the  Department  of  State  of 
U.S.  Government." 

(2)  "This  agreement  is  subject  to  all 
United  States  laws  and  regulations 
related  to  exports  and  to  all 
administrative  acts  of  the  United  States 
Government  pursuant  to  such  laws  and 
regulations. 

(3)  "The  parties  to  this  agreement 
agree  that  the  obligations  contained  in 
this  agreement  shall  not  afiiect  the 
performance  of  any  obligations  created 
by  prior  contracts  or  subcontracts  which 
the  parties  may  have  individually  or 
collectivelv  with  the  U.S.  Government." 

(4)  "No  liability  will  be  incurred  by  or 
attributed  to  the  U.S.  Government  in 
connection  with  any  possible 
infringement  of  privately  owned  patent 
or  proprietary  rights,  either  domestic  or 
foreign  by  reason  of  the  U.S. 
Government's  approval  of  this 
agreement." 

(5)  "No  export,  sale,  transfer,  or  other 
disposition  of  the  defense  articles 
covered  by  this  agreement  is  authorized 
to  any  country  outside  the  distribution 
territory  without  the  prior  written 
approval  of  the  Office  of  Defense  Trade 
ODntioU  of  the  U.S.  Department  of 
State." 

(6)  "The  parties  to  this  agreement 
agree  that  an  annual  report  of  sales  or 
other  transfers  pursuant  to  this 
agreement  of  the  licensed  articles,  by 
quantity,  type,  U.S.  dollar  value,  and 
purchaaer  or  redpirat  shall  be  provided 
by  (applicant  or  uoensee)  to  the 
Depaiunent  of  State."  This  clause  must 


specify  which  party  is  obligated  to 
provide  the  annual  report.  Such  reports 
may  be  submitted  either  directly  by  the 
licensee  or  indirectly  through  the 
licensor,  and  may  cover  calendar  or 
fiscal  years.  Reports  shall  be  deemed 
proprietary  information  by  the 
Department  of  State  and  will  not  be 
disclosed  to  unauthorized  persons.  (See 
$  126.10(b)  of  this  subchapter.) 

(7)  (Licensee)  agrees  to  incorporate 
the  following  statement  as  an  integral 
provision  of  a  contract,  invoice  or  other 
appropriate  document  whenever  the 
articles  covered  by  this  agreement  are 
sold  or  otherwise  transferred: 

These  conunodities  are  authorized  far 
export  by  the  U.S.  Government  only  to 
(country  of  ultimate  destination  or  approved 
sales  territory).  They  may  not  be  resold, 
diverted,  transfBiTed,  transshipped,  or 
otherwise  be  disposed  of  in  any  other 
country,  either  in  their  original  form  or  after 
being  incorporated  throu^  an  intermediate 
process  into  other  end-items,  without  the 
prior  written  approval  of  the  U.S.  Department 
of  State. 

(8)  "All  provisions  in  this  agreement 
which  refer  to  the  United  States 
Government  and  the  Department  of 
State  will  remain  binding  on  the  parties 
after  the  termination  of  the  agreement" 

(9)  Additional  clause.  Unless  the 
articles  covered  by  the  agreement  are  in 
fact  intended  to  be  distributed  to  private 
persons.or  entities  (e.g..  sporting 
firearms  for  commercial  resale, 
cryptographic  devices  and  software  for 
financial  and  business  applications),  the 
following  clause  must  be  included  in  all 
warehousing  and  distribution 
agreements:  "Sales  or  other  transfers  of 
the  licensed  article  shall  be  limited  to 
governments  of  the  countries  in  the 
distribution  territory  and  to  private 
entities  seeking  to  pnxnire  the  licensed 
article  pursuant  to  a  contract  with  a 
government  within  the  distribution 
territory,  unless  the  prior  written 
approval  of  the  U.S.  Department  of  State 
is  obtained." 

(d)  Special  clauses  for  agreements 
relating  to  significant  military 
equipment  With  respect  to  agreements 
for  the  warehousing  and  distribution  of 
significant  military  equipment,  the 
following  additional  provisions  must  be 
included  in  the  agreement: 

(1)  A  completed  nontransfer  and  use 
certificate  (DSP-83)  must  be  executed 
by  the  foreign  end-user  and  submitted  to 
the  U.S.  Department  of  State  before  any 
transfer  may  take  place. 

(2)  The  prior  written  approval  of  the 
U.S.  Department  of  State  must  be 
obtained  before  entering  into  a 
commitment  for  the  transfer  of  the 
licensed  article  by  sale  or  otherwise  to 


any  person  or  government  outside  the 
approved  distribution  territory. 

(e)  Transmitta}  Letters.  Requests  for 
approval  of  warehousing  and 
distribution  agreements  with  foreign    . 
persons  must  be  made  by  letter.  The 
original  letter  and  seven  copies  of  the 
letter  and  seven  copies  of  the  proposed 
agreement  shall  be  submitted  to  the 
Office  of  Defense  Trade  Controls.  The 
letter  shall  contain: 

(1)  A  statement  giving  the  applicant's 
Defense  Trade  Controls  registraticm 
number. 

(2)  A  statement  identifying  the  foreign 
party  to  the  agreemmt. 

(3)  A  statement  identifying  the 
defense  articles  to  be  disbibuted  under 
the  agreement 

(4)  A  statement  identifying  any  U.S. 
Government  contract  under  which  the 
equipment  mey  have  been  generated, 
improved,  developed  or  supplied  to  the 
U.S.  Government,  and  whether  the 
equipment  was  derived  from  any  bid  or 
oUier  proposal  to  the  U.S.  Government 

(5)  A  statement  that  no  classified 
defense  articles  or  classified  technical 
data  are  involved. 

(6)  A  statement  identifying  any  patent 
epplication  which  discloses  any  of  the 
subject  matter  of  the  equipment  or 
related  technical  data  covered  by  an 
invention  secrecy  order  issued  by  the 
U.S.  Patent  and  Trademaric  Office. 

(f)  Required  clauses.  The  following 
statements  must  be  made  in  the  letter  of 
transmittal: 

(1)  "If  the  agreement  is  approved  by 
the  Department  of  State,  sudi  approval 
will  not  be  construed  by  (applicant)  as 
passing  on  the  legality  of  the  agreement 
from  the  standpoint  of  antitrust  laws  or 
other  applicable  statutes,  nor  will  (the 
applicant)  construe  the  Department's 
approval  as  constituting  either  approval 
or  disapproval  of  any  of  the  business 
terms  or  conditions  between  the  parties 
to  the  agreement" 

(2)  "The  (applicant)  will  not  permit 
the  prop>osed  agreement  to  enter  into 
force  imtil  it  has  been  approved  by  the 
Department  of  State." 

(3)  "(Applicant)  will  furnish  the 
Department  of  State  with  one  copy  of 
the  signed  agreement  (or  amendment 
thereto)  within  30  days  from  the  date 
that  the  agreement  is  concluded,  and 
will  inform  the  Department  of  its 
termination  not  less  than  30  days  prior 
to  expiration.  If  a  decision  is  made  not 
to  conclude  the  proposed  agreement, 
(applicant)  will  so  inform  the 
Department  within  60  days." 
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|m.1    bportaauklaatioMapan 

(a)  Tlw  control*  of  this  part  apply  to 
tfaa  axport  of  taduiical  data  ana  ue 
axport  of  daadfiad  dofianaa  article*. 
InlonMliaa  wfakfa  ia  In  dM  pubUc 
dooMin  Um  %  120.11  of  this  subchapter 
and  §  12S.4(b)(13))  is  not  sub^  to  tlie 
cootiols  of  this  subchapter. 

(b)  A  UcBoss  for  ths  sxport  of 
tschnical  data  and  ths  aataaiptiona  in 
$  12S.4  may  not  bo  ussd  fior  mign 
ptoductka  purposss  or  for  tschnical 
assistancs  unlass  tho  approval  of  th« 
OfBcs  of  Dsfianse 'nade  CQntn>l8  has 
bssB  obtainad.  Sudi  approval  is 
gsnaraUy  providad  only  pursuant  to  the 
pfooedures  ^Mdfied  in  part  124  of  this 
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((^  Tadmkal  data  authoiiaad  for 
export  Bar  not  be  iwxportadt 
tranafHrad  or  divartad  froaa  tlie  country 
of  uhioBato  aad-uae  or  from  the 
authorlad  forai^i  and-usar  (as 
designated  in  the  Ucsnsa  or  approval  far 
export)  or  diacloaed  to  a  national  of 
another  country  without  the  prior 
written  approval  of  the  Oflkx  of  Defcnae 
'nade  Controla. 

(d)  The  controls  of  this  part  apply  to 
the  aoqMirts  lefaned  to  in  paragraph  (a) 
of  this  sediaD  legardleas  of  whether  the 
porsQB  who  inlands  to  export  the 
technical  date  produoea  or  manufactures 
defianseartidee  if  the  technical  date  U 
determined  by  the  Oflloe  of  Defanae 
Trade  Controli  to  be  aubfect  to  the 
oontrob  off  thte  aubchapler. 

(e)  The  provisiaaa  ot  this  sulKhapter 
do  not  spply  to  technical  date  related  to 
articlae  in  Category  VKe)  and  Category 
XVL  The  export  of  such  date  te 
controUed  bv  the  Depaitmout  of  Energy 
and  the  Nudeer  Bagiilaiory  Commissian 
pursuant  to  the  Atomic  Energy  Act  of 


1954.  as  amended,  and  the  Nuclear  Nob- 
ProUfMtiaB  Act  off  197S. 
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(a)  A  lioenae  (DSP-5)  is  reouiiod  for 
the  export  of  unclassified  technical  date 
unleea  the  export  is  exempt  from  the 
licendng  requirements  of  this 
subt^pter.  m  the  case  of  a  plant  visit, 
details  of  the  proposed  discussions  must 
be  transmitted  to  the  Office  of  Defense 
Trade  Controls  for  an  appraisal  of  the 
technical  data.  Seven  copies  of  the 
technical  date  or  the  details  of  the 
discussion  must  be  provided. 

(b)  Patents.  A  license  issued  by  the 
Office  of  Oefianee  Trade  Controls  is 
required  far  the  export  of  tedmical  date 
whenever  the  date  exceeds  that  wfaidi  is 
used  to  support  a  domestic  filing  of  a 
patent  appUcation  or  to  support  a 
forai^  filing  of  a  patent  application 
whenever  no  domeetic  application  has 
been  filed.  Requeate  for  the  filing  of 
patent  applicationa  in  a  foreign  country, 
and  requeste  for  the  filing  of 
amendments,  modifications  or 
supplemente  to  such  patents,  should 
follow  the  regulations  of  the  U.S.  Patmt 
and  Trademark  Office  in  aocordanca 
with  37  CFR  pert  S.  The  export  of 
technical  date  to  support  the  filing  and 

iirocassing  of  petmt  applications  in 
breign  countriee  is  subject  to 
regulations  issued  by  the  U.S.  Patent 
and  Trademark  Office  pursuant  to  35 
U.S.C  184. 

(c)  Disclosures.  Unless  otherwise 
eiqiressly  exempted  in  this  subchapter, 
a  license  is  required  for  the  oral,  visual 
or  documents^  disclosure  of  technical 
date  by  U.S.  persons  to  foreign  persons. 
A  license  is  required  regardless  of  the 
manner  in  whidi  the  technical  date  is 
transmitted  (e.g..  in  person,  bv 
telephone,  coirespondence,  electronic 
means,  etc).  A  license  is  required  for 
such  disclosures  by  U.S.  persons  in 
connection  with  visite  to  foreign 
diplomatic  missions  and  consular 
offices. 

I12S.3   ExpofteoreteeeMedteeteiteeidete 

(a)  A  request  for  authority  to  export 
defense  aiticlea.  including  technical 
date,  daasified  by  a  foreign  government 
or  pursuant  to  Executive  Order  12356. 
successor  orders,  or  other  legal  euthority 
muat  be  aubmittad  to  the  Office  of 
Defiinee  Trade  Controls  for  approval. 
The  epplicetion  must  contain  full 
details  of  the  propoeed  transactian.  R 
should  alao  liat  the  fiKility  aacurity 
clearance  code  off  ell  U.S.  parties  on  the 
license  and  indude  the  Defanae 
InveMigMive  Service  cognizant  aecurity 
office  of  the  party  raeponsible  for 


r*^*"C*"B  ^  commodity  for  shipment 
A  nantranafv  end  use  certificate  (Porm 
DSP-83)  executed  by  the  applicant, 
foreign  consignee,  end -user  and  an 
authoriaad  repreeentative  of  the  foreign 
government  involved  will  be  required. 

(b)  Classified  technical  data  which  is 
approved  by  the  Office  of  Defense  Trade 
Oontrola  either  for  export  or  reexport 
after  a  temporary  imirart  will  be 
transferred  or  disclosed  only  in 
accordance  with  the  requirements  in  the 
Deportment  of  Defense  Industrial 
Security  Menuel.  Any  other 
requiremento  imposed  by  cognizant  U.S. 
departmente  and  agencies  must  also  be 
satisfied. 

(c)  The  approval  of  the  Office  of 
Defense  Trade  Controls  must  be 
obtained  for  the  export  of  technical  date 
by  a  U.S.  person  to  a  foreign  person  in 
the  U.S.  or  in  a  foreign  country  unless 
the  proposed  export  is  exempt  under  the 
provisions  of  this  subdiapter. 

(d)  All  communications  relating  to  a 
patent  application  covered  by  an 
invention  secrecy  order  are  to  be 
addressed  to  the  U.S.  Patent  and 
Trademark  Office  (see  37  CFR  5.11). . 
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lily. 

(a)  The  faUo%ving  exemptions  apply  to 
exporte  of  unclassified  technics!  date  for 
which  approval  is  not  needed  from  the 
Office  01  OefBoae  Trade  Controls.  These 
exemptions,  except  for  paragraph  (b)(13) 
of  this  section,  do  not  apply  to  expoite 
to  proscribed  destinations  under  §  126.1 
of  this  subchapter  or  for  persons 
considered  generally  ineligible  under 

§  120.1(c)  of  thte  subchapter.  The 
exemptions  era  also  not  applicable  for 
purposes  of  establishing  offiihore 
procurament  arrangemente.  If  $  126.8  of 
thia  subchapter  requiremente  era 
applicabte,  they  must  be  met  before  an 
exemption  undsr  this  section  may  be 
used.  Transmission  of  dassified 
information  must  comply  with  the 
requiremento  of  the  Department  of 
Defense  Industrial  Security  Manual  and 
the  exporter  must  certify  to  the 
transmittel  authority  that  the  technicd 
date  does  not  exceed  the  technical 
limitation  of  the  authorized  export. 

(b)  The  following  exporte  are  exempt 
from  the  licensing  requiremente  of  this 
subchapter. 

(1)  Technical  date,  including 
cUissiBed  information,  to  be  disclosed 
pureuant  to  an  offidal  wrritten  request  or 
directive  frtxn  the  U.S.  Dispartment  of 
Defense; 

(2)  Technical  date,  including 
classified  information,  in  furtherance  of 
a  manufacturing  license  or  technical 
assistenoa  agreement  approved  by  the 
Department  of  Stete  uiider  part  124  of 
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this  subchapter  and  which  meet  the 
requirements  of  §  124.3  of  this 
subchapter: 

(3)  Technical  data,  including 
classified  information,  in  furtherance  of 
a  contract  between  the  exporter  and  an 
agency  of  the  U.S.  Government,  if  the 
contract  provides  for  the  export  of  the 
data  and  such  data  does  not  disclose  the 
details  of  design,  development, 
production,  or  manufacture  of  any 
defense  article; 

(4)  Copies  of  technical  data,  including 
classified  information,  previously 
authorized  for  export  to  the  same 
recipient.  Revised  copies  of  such 
technical  data  are  also  exempt  if  they 
pertain  to  the  identical  defense  article, 
and  if  the  revisions  are  solely  editorial 
and  do  not  add  to  the  content  of 
technology  previously  exported  or 
authorized  for  export  to  the  same 
recipient; 

(5)  Technical  data.  Including 
classified  information,  in  the  form  of 
basic  operations,  maintenance,  and 
training  information  relating  to  a 
defense  article  lawfully  exported  or 
authorized  for  export  to  the  same 
recipient.  Intermediate  or  depot-level 
repair  and  maintenance  information 
may  be  exported  only  under  a  license  or 
agreement  approved  specifically  for  that 
purpose: 

(6)  Technical  data,  including 
classified  information,  related  to 
firearms  not  in  excess  of  caUber  .50  and 
ammunition  for  such  weapons,  except 
detailed  design,  development, 
production  or  manufecturing 
information: 

(7)  Technical  data,  including 
classified  information,  being  returned  to 
the  original  soiuce  of  import; 

(8)  Technical  data  directly  related  to 
classified  information  which  has  been 
previously  exported  or  authorized  for 
export  in  accordance  with  this  part  to 
the  same  recipient,  and  which  does  not 
disclose  the  details  of  the  design, 
development,  production,  or 
manufacture  of  any  defense  article; 

(9)  Technical  data,  including 
classified  information,  sent  by  a  U.S. 
corporation  to  a  U.S.  person  employed 
by  that  corporation  overseas  or  to  a  U.S. 
Govenunent  agency.  This  exemption  is 
subject  to  the  Umitations  of  §  12S.l(b) 
and  may  be  used  only  if. 

(i)  The  technical  data  is  to  be  used 
overseas  solely  by  U.S.  persons; 

(ii)  If  the  U.S.  person  overseas  is  an 
employee  of  the  U.S.  Government  or  is 
directly  employed  by  the  U.S. 
corporation  and  not  by  a  foreign 
subridiary:  and 

(iii)  The  classified  information  is  sent 
overseas  in  accordance  with  the 


requirements  of  the  Department  of 
Defanse  Industrial  Security  Manual. 

(10)  Oisclosiues  of  unclassified 
technical  data  in  the  U.S.  by  U.S. 
institutions  of  higher  learning  to  foreign 
persons  who  are  their  bona  fide  and  full 
time  regular  employees.  This  exemption 
is  available  only  if: 

(i)  The  employee's  permanent  abode 
throughout  the  period  of  employment  is 
in  the  United  States; 

(ii)  The  employee  is  not  a  national  of 
a  country  to  which  exports  are 
prohibited  pursuant  to  §  12671  of  this 
subchapter;  and 

(iii)  The  institution  informs  the 
individual  in  writing  that  the  technical 
data  may  not  be  transferred  to  other 
foreign  persons  without  the  prior 
written  approval  of  the  Office  of  Defense 
Trade  Controls:  . 

(11)  Technical  data,  including 
classified  information,  for  which  the 
exporter,  pursuant  to  an  arrangement 
with  the  Department  of  Defense, 
E)epartment  of  Energy  or  NASA  which 
requires  such  exports,  has  been  granted 
an  exemption  in  writing  from  the 
Ucensing  provisions  of  this  part  by  the 
Office  of  Defense  Trade  Controls.  Such 
an  exemption  will  normally  be  granted 
only  if  the  arrangement  directly 
implements  an  international  agreement 
to  which  the  United  States  is  a  party 
and  if  multiple  exports  are 
contemplated.  The  Office  of  Defense 
Trade  Controls,  in  consultation  with  the 
relevant  U.S.  Government  agencies,  will 
determine  whether  the  interests  of  the 
United  States  Government  are  best 
served  by  expediting  exports  under  an 
arrangement  through  an  exemption  (see 
also  paragraph  (b)(3)  of  this  section  for 
a  related  exemption); 

(12)  Technical  data  which  is 
specifically  exempt  imder  part  126  of 
this  subchapter;  or 

(13)  Technical  data  approved  for 
pubUc  release  (i.e.,  unlimited 
distribution)  by  the  cognizant  U.S. 
Government  department  or  agency  or 
Directorate  for  Freedom  of  Information 
and  Security  Review.  This  exemption  is 
applicable  to  information  approved  by 
the  cognizant  U.S.  Government 
department  or  agency  for  public  release 
in  any  form.  It  does  not  require  that  the 
information  be  published  in  order  to 
quaUfy  for  the  exemption. 

|12U    Exemptions  for  plant  vWts. 

(a)  A  Ucense  is  not  required  for  the 
oral  and  visual  disclosiue  of 
unclassified  technical  data  during  the 
course  of  a  classified  plant  visit  by  a 
foreign  person,  provided  (1)  the 
classified  visit  has  itself  been  authorized 
pursuant  to  a  Ucense  issued  by  the 
Office  of  Defense  Trade  Controls:  or  (2) 


the  classified  visit  wras  approved  in 
connection  with  an  actual  or  potential 
govenunent-to-govemment  program  or 

Eroject  by  a  U.S.  Government  agency 
aving  classification  jurisdiction  over 
the  classified  defense  article  or 
classified  technical  data  involved  under 
Executive  Order  12356  or  other 
applicable  Executive  Order:  and  (3)  the 
unclassified  information  to  be  released 
is  directly  related  to  the  classified 
defense  article  or  technical  data  for 
which  approval  was  obtained  and  does 
not  disclose  the  details  of  the  design, 
development,  production  or 
manufacture  of  any  other  defense 
articles.  In  the  case  of  visits  involving 
classified  information,  the  requirements 
of  the  Defense  Industrial  Seciuity 
Manual  (Department  of  Defense  Manual 
5220.22M)  must  be  met. 

(b)  The  approval  of  the  Office  of 
Defense  Trade  Controls  is  not  required 
for  the  disclosure  of  oral  and  visual 
classified  information  to.a  foreign 
person  during  the  course  of  a  plant  visit 
approved  by  the  appropriate  U.S. 
Government  agency  if  (1)  the 
requirements  of  the  Defense  Industrial 
Security  Manual  have  been  met,  (2)  the 
classified  information  is  directly  related 
to  that  which  was  approved  by  the  U.S. 
Government  agency,  (3)  it  does  not 
exceed  that  for  which  approval  was 
obtained,  and  (4)  it  does  not  disclose  the 
details  of  the  design,  development, 
production  or  manufecture  of  any 
defense  articles. 

(c)  A  license  is  not  required  for  the 
disclosure  to  a  foreign  person  of 
unclassified  technical  data  during  the 
course  of  a  plant  visit  (either  classified 
or  unclassified)  approved  by  the  Office 
of  Defense  Trade  Controls  or  a  cognizant 
U.S.  Government  agency  provided  the 
technical  data  does  not  contain 
information  in  excess  of  that  approved 
for  disclosure.  This  exemption  does  not 
apply  to  technical  data  which  could  be 
used  for  design,  development, 
production  or  manufecture  of  a  defense 
article. 

f  125.6    Certification  raqulraments  for 
exemptione. 

(a)  To  claim  an  exemption  for  the 
export  of  technical  data  under  the 
provisions  of  §§  125.4  and  125.5,  an 
exporter  must  certify  that  the  proposed 
export  is  covered  by  a  relevant 
paragraph  of  that  section.  For  §  125.4, 
certification  consists  of  marking  the 
package  or  letter  containing  the 
technical  data:  "22  CFR  125.4  (identify 
subsection)  applicable."  This 
certification  must  be  made  in  written 
form  and  retained  in  the  exporter's  files 
for  a  period  of  five  years.  A  Shippers 
Export  Declaration  is  not  raquirad  for 
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(«•  1 123.22  Id)  of  this  Mbchaptar. 

(b)  If  •  Dialiict  Oindor  of  OutooM  or 
riiHiintlii  li  iwii  illtMi  It  thr  "-IT  -' 
•xpoit.  V  if  th«  export  U  via  oral 
vimal.  or  •iKtronic  aauia,  tho  axportar 
muit  dao  oonplila  •  wiiOaa 
cntiflcadoB  M  indicrtad  ia  paragraph 
Mofthiai 


(a)  An  appUcationt  for  th«  vxpoA  or 
UwMpoiaii|  Import  xA  dasrified  technical 
data  or  otnar  danifiad  dafiBnae  articles 
must  bo  siABBitted  to  the  Office  of 
Defcoss  Ttade  Controls  on  Fonn  DSP- 
8S. 

(b)  Aa  application  for  the  export  of 
clamHlad  technical  data  or  other 
classified  defanse  articles  must  be 
accompanied  by  seven  copies  of  the 
data  aad  a  completed  Form  DSP-63  (see 
S  123.10  of  tills  subchapter).  Only  one 
cofty  of  the  data  or  deacripftlTe  literatura 
must  be  provided  if  a  ranowal  of  the 
license  is  requosled.  All  classified 
materials  accompan  jing  an  application 
must  be  transmitted  to  the  Office  of 
Dafnse  l^ada  Controls  in  accordance 
widk  flio  leipiiraments  of  the  Defense 
Industiial  Sacurl^  Manual  (Department 
of  Defense  Manual  Number  5220.22-M). 


(a)  lioanaaa  for  the  export  of 
unclassified  technical  data  must  be 
piiaanlad  to  the  appn^irlta  District 
Director  of  Oistmas  or  Fostmaetsr  at  the 
time  olAlpn— tor  mailing.  TVe 

riilwaif  iiin  11  il mull 11 

tha  Uoanaas  to  the  OIBoe  of  Defsnae 
Trade  Goatrola  in  aooordanoa  %vith  the 
instiuctloBS  contained  on  ti>ai 


the 


other  authoriatioos  for 
data  or 
mtlGlaaarUlha 


forwarded  bjr  the  Office  of  DefROsa 
Trade  Gontnb  to  die  DefMise 
InvestigBtive  Service  of  the  Department 
of  Defnse  in  accordance  with  the 
provisions  of  the  Depeitmspt  of  Defanse 
faidastiial  Security  Manual  The  OfBoe 
of  Dafnee  Thkde  Cootrola  vrill  forward 
a  copy  of  the  license  to  the  applicant  for 
the  applicant's  information.  The 
Defviae  faivestigative  Service  %irill  return 
the  endorsed  license  to  the  Office  of 
Defnse  Trade  Cootiols  upon 
OMnpletion  of  the  authorised  export  or 
expiration  of  the  license,  whidwver 
occurs  firsL 

PAIIT12i-QBCflAL  P0UCIE8  AND 
PROVttlOliS 

Sac. 

126.1  Prohibited  exports  and  sales  to 
certain  countries. 

126.2  Tampomy  suspension  or 
■MMUBcalioa  of  this  subdiapter. 

126J    BBcapHaos. 

126.4    SldpoHBtB  by  or  lor  United  Slatas 


(b)  If  a  Ikawsa  for  the  e3q>ort  of 
tmrleasifiedtachntoal  date  is  used  but 
not  endorsed  by  UA  Customs  or  a 

electronic  transmission.  unavailaMlity 
of  Customs  offiosr  or  Postmaster,  etc.), 
the  paraon  exporting  the  data  must  self- 
endorse  the  license,  showing  when  and 
how  the  axport  took  placa  Every  licaose 
must  bo  returned  to  tno  Office  of 
Dsfanee  Trade  CoBtiols  when  the  total 
vahw  aoftorixad  has  been  shipped  or 
whan  the  data  of  eiqiiratian  has  been 
reached,  whidiever  occun  fizsL 


125.5  Canadian  emaqiUoDS. 

126.6  Pareign-owniad  military  aircraft  and 
naval  vessels,  and  the  Foreign  Military 
Sales  progranL 

129.7  DeniaT  nvocation.  suspension  or 
aneodmsnt  of  licenses  and  other 
approvals. 

1264    Prapoaais  to  fgieigB  ponoos  relatiag 
to  aignificaat  niUtiry  ai|nipaMBt. 

126.9  Advisory  opioioaa. 

126.10  Diacioauie  of  infarmalion. 

126.11  ItelaliaB  to  othor  provisions  of  law. 

126.12  Continuation  In  iocce. 

128.13  itequired  information. 

Aolharily:  Sees.  2. 38. 40. 42.  and  71.  Arms 
Export  Control  Act.  Pub.  1«  90-629, 60  Stat 
744  (22  U.&C  27S2. 2778. 2780.  aad  2791. 
■id  2797h.  BA  11968. 42  PR  4311.  SXX 
11322. 32  PK 119: 22  VSXl  2658. 
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(a)  ft  is  the  policy  of  the  United  SUtes 
to  deny  licenses,  other  approvals, 
exports  snd  imposts  of  dennse  artides 
and  defanse  ssrvioes,  destined  for  or 
originating  in  certain  countries.  This 
policy  spplies  to:  Albania.  Armania. 
Anrbai)an.  Bulgaria.  Byelarus, 
Cambodia.  Cuba.  Estonia.  Georgia,  ban, 
Iraq.  Libya,  yarakhstan.  Kyigyatan. 
Latvia,  Udiuania,  Moldova,  Mongolia, 
North  Korea,  Romania,  KuMia,  South 
Africa,  Syria,  Tajikistan.  Turkmenistan. 
Ukraine.  Ud)dcistan  and  Vietnam.  This 
policy  also  applies  to  countries  with 
respect  to  which  the  United  States 
maintaina  an  arms  embargo  (e.g..  Burma. 
China.  Uberie.  Somalia,  the  Sudan,  the 
foraaer  Yugasievia,  and  Zaire)  or  for 
whaaeevr  an  export  woald  not 
otherwise  be  in  fuitherenoe  of  world 
peace  aad  the  security  and  foreign 
poUcyofthalMledr 


nonnally  the  subject  (rf  a  State 
Depaitmant  noticepublished  in  the 
Feoeral  Register.  Toe  exemptiana 
provided  in  the  regulations  in  this 
aubchapter.  except  H  123.17  and 
125.4(bKl3)  of  this  subchapter,  do  not 
apply  with  respect  to  articles  originating 
in  or  for  export  to  any  proscribed 
oountiies  or  areas. 

(b)  Shipments.  A  defense  article 
licensed  for  e^qMrt  under  this 
subchapter  may  not  be  shipped  on  e 
V9uel.  aircraft  or  other  means  of 
conveyance  which  is  owned  or  operated 
by.  or  leased  to  or  from,  any  of  the 
proscribed  countries  or  areas. 

(c)  South  Africa.  South  Africa  is 
subject  to  an  aims  embargo  and  thus  to 
the  policy  ^>ecified  in  paragraph  (a)  of 
this  section.  Exceptions  may  be  made  to 
this  policy  only  if  the  Assistant 
Secretary  for  Politico-Military  Affain 
determines  that: 

(1)  The  item  is  not  covered  by  United 
Nations  Security  Council  Resolution 
418  of  November  4. 1977;  and 

(2)  The  item  is  to  be  exported  solely 
for  commercial  purposes  and  not  for  tise 
by  the  armed  forces,  police,  or  other 
security  forces  of  South  Africa  or  for  any 
other  similar  purpose. 

(d)  Terrorism.  Exports  to  countries 
which  the  Secretary  of  State  has 
determined  to  heve  repeatedly  provided 
suppK>rt  for  acts  of  international 
terrorism  era  contrary  to  the  foreign 
policy  <A  the  United  Stetes  and  are  thus 
sulqect  to  tfie  policy  spedfied  in 
paragraph  (a)  of  this  section  and  the 
requirementa  of  section  40  of  the  Arms 
&q>ort  Control  Act  (22  U.S.C.  2780)  and 
the  Omnibus  Diplomatic  Security  and 
Anti-Terrorism  Act  of  1986  (22  U.S.a 
4801,  note).  The  countries  in  this 
category  are:  Cuba,  Iran.  Iraq,  Ubya. 
North  Korea  and  Syria.  The  same 
countriea  era  identified  punuant  to 
sectioa  6Q)  of  the  Export  Administration 
Act.  aa  amended  (SO  U.SX:.  App. 
2405(j)). 

(e)  Propoeed  sales.  No  sale  or  txansfar 
and  no  pn^maal  to  aell  or  transfar  any 
defenae  Mtidea,  defense  services  or 
technical  date  subbed  to  this  subdiapter 
may  be  made  to  any  country  refisrred  to 
in  this  aedioo  (including  the  embasalea 
or  coosulataa  of  aucfa  a  country),  or  to 
sny  person  acting  on  ite  behelf  .  vdiether 
in  the  United  Statea  or  abroad,  urithout 
first  obtaining  a  license  or  written 
approval  of  the  Office  of  Defense  Trade 
Controls.  Howafver,  In  accordance  with 
para^ph  M  of  thia  section,  it  Is  ttM 
policy  of  the  Department  of  State  to 
deny  licensaa  aad  approvals  in  such 
cases.  Aair  paeaon  who  knows  or  haa 
reason  to  know  of  such  a  propoeed  or 
actual  sale,  ortnusfiar,  of  audi  artidaa, 
services  or  date  mart  immadlataly 
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The  Diractor.  0£Bo«  of  DefeoM  Trade 
ControU.  may  order  the  temporary 
siup«uion  or  modificatiao  of  any  or  all 
of  the  regulations  (tf  thia  tubdiapter  in 
the  interest  of  the  security  and  foreign 
policy  of  the  United  States. 


I126J 

In  a  case  of  exceptianal  or  undue 
hardship,  or  when  it  Lt  othcrMrise  in  the 
interest  of  the  United  SUtes 
Government,  the  Director,  Office  of 
Defanse  Tkade  Controls  may  make  an 
excrotion  to  the  provisions  of  this 
suboiaptar. 

a  i«D.4    iHii|iiiiMiia  07  er  rar  imnea 


(a)  A  license  is  not  required  for  the 
temporary  import,  or  temporary  export, 
of  any  defense  article,  including 
techiUcal  data  or  the  performance  of  a 
defense  service,  by  or  for  any  agency  of 
the  U.S.  Government  (1)  for  official  use 
by  such  an  agency,  or  (2)  for  carrying 
out  any  foreign  assistance,  cooperative 
project  or  sales  program  authorized  by 
law  and  subject  to  control  ^  the 
President  by  other  means.  Iiiis 
exemption  applies  only  when  all 
aspects  of  a  transaction  (en>ort.  carriage, 
and  delivery  ebroad)  are  emcted  by  a 
United  States  Govenunent  agency  or 
vdien  die  eoqKxt  is  covered  by  a  United 
States  Government  Bill  of  Lading.  This 
exemption,  hovrever,  does  not  apply 
when  a  U.S.  Govenunent  ageacy  acts  as 
a  transmittal  uent  on  behau  of  a  private 
individual  or  mm.  either  as  a 
convaDience  or  in  satisbction  of 
seo^ty  requirements.  The  approval  of 
the  Office  of  Defenae  Trade  Controls 
must  be  obtained  hebxn  defnose  artides 
previously  exported  pursuant  to  this 
exemption  are  pentnanently  transfened 
(0.0..  propertv  disposal  of  surplus 
d«ense  articles  overseas)  unleas  (i)  the 
transfer  is  pursuant  to  a  grant,  sale. 
leese.  loan  or  oooperativ*  pn^  undn 
the  Anns  Biqwit  Control  Act  or  a  arie. 
leese  or  km  undar  the  Foreipi 
Assistance  Act  of  1961.  as  amended,  or 
(ii)  the  defaoae  wtidee  have  been 
rendered  usaisis  far  military  purposes 
beyond  die  poaafliUity  of  restaration. 

NelK  Spacfa/ ds/hMofi.  Ptar  porpoaet  of 
thU  MctiaB.  dsfaM  artldas  eimarted  abtoad 
far  tiKB«yBUua  lato  a  faraigB  launch 
vshUB  or  far  Me  oa  a  forrigB  lanadb  vriiids 
or  sataMla  (hat  is  to  be  lauMhHi  from  • 
fareign  aMaby  shall  ba  ooBsiderad  a 


notauthariaa 
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Government  to  make  any  export  vrbkk 
ia  otherwise  prohibited  by  virtue  of 
other  edministrative  pnrdsions  or  by 
anv  statute. 

fc)  A  license  is  not  required  for  the 
temporary  import,  or  temporary  or 
permenent  enxxt,  of  eny  classified  or 
undessified  defense  articles,  induding 
technical  data  or  the  performance  of  a 
defenae  service,  for  end-use  by  a  U.S. 
Government  Agency  in  a  foreign 
country  under  the  following 
circumstances: 

(1)  Tlie  export  or  temporary  impart  is 
pursusnt  to  a  contract  widi.  or  written 
direction  by.  en  egency  of  the  U.S. 
Government:  and 

(2)  The  end-user  in  the  foreign 
country  is  a  U.S.  Government  agency  or 
fecility,  and  die  defanae  articles  or 
technical  data  wiU  not  be  transfarrad  to 
anv  foreign  perscm;  and 

(3)  The  urgency  of  the  U.S. 
Govwnment  requirement  is  sudi  tibat 
the  appropriate  export  licmse  or  U.S. 
Government  Bill  of  Lading  could  not 
have  been  obtained  in  a  timely  manner. 

(d)  A  Shipper's  Export  Declaration 
(SED).  required  under  $  123.22(c)  of  diis 
subd^pter,  and  a  written  statement  by 
the  exporter  certifying  that  these 
requirements  have  been  met  matX  be 
presented  at  the  time  of  export  to  the 
appropriate  Distrid  Diredor  of  Customs 
or  Department  of  Defense  transmittal 
authority.  A  copy  of  the  SED  and  the 
written  certification  statement  shall  be 
provided  to  the  Office  of  Defense  Trade 
Controls  immediately  following  the 
export. 


(b)T1iiasectioBdoea 
any  deportment  or 
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(a)  District  Diredon  of  Customs  and 
postmasters  shell  permit  the  export  or 
temporary  import  without  a  hcmm  of 
any  undMsified  defense  article  or  any 
undaaaified  technical  data  to  Canada  Cor 
end-use  in  Canada  by  Canadian  dtinns 
or  return  to  the  United  States,  or  from 
Canada  for  end-use  in  the  United  States 
or  return  to  a  Canadian  dtizan  in 
Canada,  with  the  exception  of  the 
artides  or  related  tedmical  data  listed 
in  paragraph  (b)  of  this  section. 

(b)  Exnptions.  The  exmnntinns  of  this 
sectira  do  not  apply  to  the  following 
artides  and  reWed  tedmical  data: 

(1)  Fully  autometic  firearms  in 
Cati^gmy  f[a)  which  are  not  Kv  end-use 
by  the  Federal  Govenimnit.  or  a 
Provindal  or  Munidpal  Government  of 
Canada; 

(2)  Nudeer  weapons  strategic  delivery 
systems  and  all  components,  peril, 
acoeesories,  attachments  specifically 
designed  far  such  systems  soad 
aseodated  equipment; 

(3)  Nudear  weapon  deeign  and  test 
equipment  Hated  in  Category  XVI; 


(4)  Naval  nudear  propulsion 
equipment  listed  in  Cetegoiy  VQe); 

(5)  Aircraft  listed  in  Categoiy  Vm(a): 

(6)  Submersible  end  oceenogrephic 
vessels  end  related  ertides  listed  in 
Category  XX  (a)  throu^  (d). 

(zrTechnical  data  for  use  by  a  foreign 
national  other  than  a  Canadian. 

(8)  UnclMaifled  technicel  data 
direcUy  related  to  e  classified  defense 
artide. 

(c)  Related  requirements.  The 
foregoii^  exemption  from  obtaining  an 
export  license  does  not  exempt  an 
ejqiorter  from  oomplving  with  the 
requirements  set  lorUi  in  §  123.15  of  this 
subchapter  or  from  filing  the  Shipper's 
Export  Declaration  required  l^  f  123.22 
ofthissubdiapter. 

(d)  Part  124  agreements.  The 
requirements  of  part  124  of  this 
subchapter  must  be  complied  with  in 
the  situationa  contemplated  in  that  part. 
For  example,  the  exemptions  of  this 
section  may  not  be  need  for  the 
provision  of  defense  eervices  except 

Sursuant  to  u  approved  manufsc^uing 
cense  agreement  or  tedmical 
assistance  egreement 


(a)  A  lioenae  from  the  Office  of 
Defense  "Trade  Controls  is  not  required 
if: 

(iMi)  The  artide  or  technical  data  to 
be  exported  was  sold,  leased,  or  loened 
by  the  D^iiartment  of  Defense  to  a 
foreign  country  or  international 
organization  pursuant  to  the  Arms 
E]q)ort  Cmitrol  Ad  or  the  Foniga 
Assistance  Act  of  1961.  as  amended, 
and 

(ii)  The  article  or  tedmical  data  wras 
delivered  to  representatives  of  such  a 
country  or  organization  in  the  United 
States;  and 

(iii)  Hie  artide  or  technical  data  is  to 
be  exported  from  the  United  States  on 
a  militaiy  aircraft  or  naval  vessel  of  diet 
government  or  organiaation  or  viatha 
Defenee  Ttanspmtation  Service  (DTS). 

(b)  Foreign  militaiy  aircraft  anid  naval 
vessels.  A  Ucenee  is  not  required  far  the 
entry  into  the  United  SUtes  of  military 
aircraft  or  navd  veeeels  of  any  foreign 
state  if  no  overhaul,  repeir.  or 
modification  of  die  aircraft  or  naval 
vessel  is  to  be  performed.  However, 
Department  of  State  approval  for 
overflight  (pursuant  to  the  49  U.S.C 
1508)  end  naval  visits  must  be  obtained 
from  the  Bureau  of  Politico-Military 
ACErin,  Office  of  Intemational  Security 
Operetions. 

(d  Procedures  for  the  ForeigB  KQlitaif^ 
Salee  Piogiami  (1)  Distrid  Diredors  of 
Cosloms  ere  audiorlaed  to  permit  die 


_    .  i. 
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vqMft  and  temporary  import  of 
classified  and  undanifled  defense 
articles,  defense  services  snd  technical 
data  without  a  license  if  the  articles  or 
technical  data  were  sold,  leased  or 
loaned  1^  the  U.S.  Department  of 
Defense  to  faroign  governments  or 
intemstional  organizations  under  the 
Foreign  Military  Salee  (FMS)  program  of 
the  Arms  Export  Control  Act  This 
procedure  may  be  used  only  if  a 
propoeed  export  is: 

(i)  Pursuant  to  an  executed  U.S. 
Department  of  Defense  Letter  of  Offer 
and  Acceptance  PD  Form  1513):  and 

(ii)  Accompanied  by  a  properly 
executed  DSP-94,  or  in  the  case  of  a 
classified  shipment,  an  approved  Letter 
of  Ofisr  and  Acceptance;  and 

(iii)  Made  by  the  relevant  foreign 
diplomatic  mission  of  the  purchasing 
country  or  its  suthorized  neidit 
forwarder,  provided  that  the  freight 
fcMwarder  is  ragistered  vrith  the  Office  of 
Defense  Trade  Controls  pursuant  to  part 
122  of  this  subchapter,  and,  if  classified 
defense  articles  or  technical  data  ara 
involved,  has  the  requisite  U.S. 
Government  security  clearance  and  a 
transportation  plan  has  been  approved 
as  in  S  126.6(a)(1),  above  and  the 
defense  srtides  or  technical  data  ara 
shipped  in  compliance  with  &e 
Deportment  of  Defense  Industrial 
Security  Manual. 

(2)  FUing  and  documents. 

(i)  The  original  copy  of  completed 
Form  DSP-94,  together  with  one  copy  of 
the  corresponding  authenticated  DD 
Form  1513  and  a  Shipper's  Export 
Declaration,  miist  be  med  with  the 
District  Director  of  Customs  at  the  port 
of  exit  prior  to  actual  shipment  An 
executed  DD  Form  1513  is  one  which 
has  been  signed  by: 

(A)  an  authorized  Defiartment  of 
Defense  representative  and 
countenigned  by  the  Comptroller. 
Defense  Security  Assistance  Agency 
(DSAA);and 

(B)  by  an  authorized  representative  of 
the  fordgn  government 

(ii)  SED  or  Outbound  Manifest  The 
Shipper's  Export  Dedaraticm  or.  if 
authorized,  the  outbound  manifest, 
must  be  annotated  as  followrs: 

This  shipment  is  being  exported  under  the 
authority  of  Depertnent  of  Stite  Form  DSP- 
M.  It  covers  FMS  Case  (case  identification). 

expintioo  date ,  22  CFR  126.6 

applicable.  The  U.S.  Govarmnent  point  of 
contact  is  ■  telephone  number 


|iai.7   Denial, 


euepenelon,  or 


(a)  Poliqr.  Licenaes  or  approvals  shall 
be  denied  or  revoked  whasiever  recpiired 


by  any  statute  of  the  United  States  (see 
SS  127.6  snd  127.10  of  this  subchapter). 
Any  application  for  an  export  license  or 
other  approval  under  this  subchapter 
may  be  oisapproved,  and  any  license  or 
other  approval  or  exemption  granted 
under  this  siibchapter  may  be  revoked, 
suspended,  or  amended  without  prior 
notice  whenever 

(1)  The  Department  of  State  deems 
such  action  to  be  in  furtherance  of 
world  peace,  the  national  security  or  the 
foreign  policy  of  the  United  States,  or  is 
otherwise  advisable;  or 

(2)  The  Department  of  State  believes 
that  22  U.S.C  2778,  any  regulation 
contained  in  this  subchapter,  or  the 
terms  of  any  U.S.  Government  export 
authorization  (including  the  terms  of  a 
manufecturing  license  or  technical 
assistance  agreement,  or  export 
authorization  granted  pinsuant  to  the 
Export  Administration  Act,  as  amended) 
has  been  violated  by  any  party  to  the 
export  or  other  person  having 
significant  interest  in  the  transaction;  or 

(3)  An  applicant  is  the  subject  of  an 
indictment  for  a  violation  of  any  of  the 
U.S.  criminal  statutes  enumerated  in 

S  120.27  of  this  subchapter,  or 

(4)  An  applicant  or  any  party  to  the 
export  or  the  agreement  has  been 
convicted  of  violating  any  of  the  U.S. 
criminal  statutes  eniunerated  in  §  120.27 
of  this  subchapter;  or 

(5)  An  applicant  is  ineligible  to 
contract  wiUi,  or  to  receive  a  license  or 
other  authorization  to  import  defense 
articles  or  defense  services  from,  any 
agency  of  the  U.S.  Govenunent;  or 

(6)  An  applicant,  any  party  to  the 
export  or  agreement,  any  source  or 
manufecturer  of  the  defense  article  or 
defense  service  or  any  person  who  has 
B  significant  interest  in  the  transaction 
has  oeen  debarred,  suspended,  or 
otherwise  is  ineligible  to  receive  an 
export  license  or  other  authorization 
from  any  agency  of  the  U.S.  government 

(e.g.,  pursuant  to  debarment  by  the 

Department  of  Commerce  under  15  CFR 
part  388  or  by  the  Department  of  State 
under  part  127  or  128  of  this 
subchapter);  or 

(7)  An  applicant  has  felled  to  include 
any  of  the  information  or 
documentation  expressly  required  to 
support  a  license  application  or  other 
request  for  approval  under  this 
subchapter  or  as  reqtiired  in  the 
instnictions  in  the  applicable 
Department  of  State  form;  or 

(8)  An  applicant  is  subject  to 
sanctions  under  other  relevant  U.S.  laws 
(e.g.,  the  Missile  Technology  Controls 
tiUe  of  the  National  Defense 
Authorization  Act  for  FY  1991  (Pub.  L. 
101-510);  the  Chemical  and  Biological 
Weepons  Control  and  Warfera 


Elimination  Act  of  1991  (Pub.  L  102- 
182);  or  the  Iran-Iraq  Arms  Non* 
Proliferation  Act  of  1992  (Pub.  L.  102- 
484)). 

(b)  Notification.  The  Office  of  Defense 
Trade  Controls  %vill  notify  applicants  or 
licensees  or  other  appropriate  United 
States  persons  of  actions  taken  pursuant 
to  paragraph  (a)  of  this  section.  The 
reasons  for  the  action  will  be  stated  as 
specifically  as  security  and  foreign 
policy  considerations  permit. 

(c)  Reconsideration.  If  a  written 
request  for  reconsideration  of  an  adverse 
decision  is  made  within  30  days  after  a 
person  has  been  informed  of  the 
decision,  the  U.S.  person  will  be 
accorded  an  opportunity  to  present 
additional  information.  The  case  will 
then  be  reviewed  by  the  Office  of 
Defense  Trade  Controls. 

(d)  Reconsideration  of  certain 
applications.  Applications  for  licenses 
or  other  requests  for  approval  denied  for 
repeated  failure  to  provide  information 
or  documentation  expressly  required 
will  normally  not  be  reconsidered 
during  the  thirty  day  period  following 
denial.  They  will  be  reconsidered  after 
this  period  only  after  a  final  decision  is 
made  on  whether  the  applicant  will  be 
subject  to  an  administrative  penalty 
imposed  pursuant  to  this  subchapter. 
Any  request  for  reconsideration  shall  be 
accompanied  by  a  letter  explaining  the 
steps  that  have  been  taken  to  correct  the 
failure  and  to  ensure  compliance  with 
the  requirements  of  this  subchapter. 

(e)  Special  definition.  For  purposes  of 
this  section,  the  term  pcuty  to  the  export 
means: 

(1)  The  chief  executive  officer, 
president,  vice-presidents,  other  senior 
officera  and  officials  (e.g.,  comptroller, 
treasiuer,  general  counsel)  and  any 
member  of  the  board  of  directon  of  the 
applicant; 

(2)  The  freight  forwardera  or 
designated  exporting  agent  of  the 
applicant;  and 

(3)  Any  consignee  ot  end-user  of  any 
item  to  be  exported. 

{126.8    Propoeale  to  fofeign  peraona 
raictin9  to  aiQnMicent  wilHlery  eqiiipinent 

(a)  Certain  proposals  to  foreign 
persons  for  the  sale  or  manufectiue 
abroad  of  significant  military  equipment 
require  either  the  prior  approval  of,  as 
prior  notification  to,  the  Office  of 
Defense  Trade  Controls. 

(1)  Sale  of  significant  military 
equipment:  Prior  approval  requirement 
The  approval  of  the  Office  of  Defense 
Trade  Controls  is  required  before  1  U.S. 
person  may  make  a  proposal  or 
presentation  designed  to  constitute  a 
basis  for  s  decision  on  the  part  of  any 
foreign  person  to  purdiase  significant 
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military  •quipuMnt  on  tfM  U^ 
MunttioDS  list  wb«MVOT  all  th« 
folloKving  oonditlcms  era  met: 

(i)  Tha  value  of  the  significant 
militaiy  equipment  to  be  sold  is 
$14,000,000  or  more;  and 

(ii)  The  equipment  is  intended  for  use 
by  the  armed  forces  of  any  foreign 
country  other  than  a  member  of  the 
North  Atlantic  IVeaty  Organization. 
Australia.  New  Zealand,  tx  Japan:  and 

(iii)  The  sale  would  involve  the  export 
from  the  United  States  of  any  defense 
article  or  the  furnishing  abroad  of  any 
defense  service  including  technical 
data:  and 

(iv)  The  identical  significant  military 
equipment  has  not  been  previously 
licensed  for  permanent  export  or 
approved  far  sale  under  the  Foreign 
Military  Sales  Program  of  the 
Department  of  Defense,  to  any  foreign 
country. 

(2)  Sale  of  significant  military 
equipment:  Prior  notification 
requirenaent.  The  Office  Defense  Trade 
Controls  must  be  notified  in  writing  at 
least  thirty  days  in  advance  of  any 
proposal  or  presentation  concerning  the 
Mle  of  significant  military  equipnient 
whenever  the  conditians  specified  in 
paragraphs  (aMl)  (i)  through  (iii)  of  this 
section  are  met  and  the  idientical 
equifHuant  has  been  previously  licensed 
for  permanent  export  or  approved  fbr 
sale  under  the  PMS  Program  to  any 
foreign  country. 

(3)  Manufacture  dxoad  of  significant 
military  equipment:  Prior  approval 
reqiiirement  The  approval  of  the  Office 
of  Defense  lYade  Controls  is  required 
before  a  U.S.  person  may  make  a 
proposal  or  presentation  designed  to 
constitute  a  basis  Ux  a  dacisi<»i  on  the 
part  of  any  foreign  person  to  enter  into 
any  manufacturing  license  agreement  or 
technical  assistance  agreement  for  the 
production  or  assembly  of  significant 
military  equipment,  regardless  of  dollar 
value,  in  any  foreign  country,  whenever: 

(i)  The  equipment  is  intended  for  use 
by  the  armed  forces  of  any  foreign 
country;  and 

(ii)  "nie  agreement  would  involve  the 
exiM»t  bam  the  United  States  of  any 
defense  article  or  the  furnishing  abroad 
of  any  defense  service  including 
technical  data. 

(b)  Definition  <^  proposal  or 
prewenUtion.  The  terms  proposal  or 
presentatian  (designed  to  constitute  a 
basis  for  a  decision  to  purchase  and  to 
enter  into  any  agreement)  mean  the 
communication  of  information  in 
sufficient  detail  that  the  person 
communicating  that  information  knows 
or  should  know  that  it  would  permit  en 
intended  purchaser  to  decide  either  to 
acqxiire  the  particular  equipment  in 


question  or  to  enter  into  the 
nunnifacturing  lioenae  agreement  or 
technical  assistance  agreement.  For 
example,  a  preeentation  which  describes 
the  equipment's  performance 
characteristics,  piioe.  end  probri>le 
availabilitv  for  delivefy  wrould  require 
prior  notification  or  approval,  es 
appropriate,  where  the  conditions 
specified  in  paragraph  (a)  of  this  section 
are  met  By  contrast,  the  following 
would  not  require  prior  notificati(m  or 
approval:  Advertising  or  other  reporting 
in  a  publication  of  general  circulation: 
preliminary  discussions  to  ascertain 
maricet  potential:  or  merely  calling 
attention  to  the  fact  that  a  company 
manufactures  a  particular  item  of 
significant  military  equipment 

(c)  Satisfaction  of  requirements.  (1) 
The  reqiiirement  of  this  section  for  prior 
epproval  is  met  by  any  of  the  following: 

(i)  A  written  statement  from  the  Office 
of  Defense  Trade  Controls  approving  the 
proposed  sale  or  agreement  or 
approving  the  maUng  of  a  proposal  or 
presentation. 

(ii)  A  license  issued  under  S  125.2  or 
§  12S.3  of  this  subdiapter  for  the  export 
of  technical  data  relating  to  the 
propoeed  sele  or  egreement  to  the 
country  concerned. 

(iii)  A  temporary  export  license  issued 
under  $  123.5  of  this  subchapter  relating 
to  the  proposed  sale  or  agreement  for  a 
demonstration  to  the  armed  forces  of  the 
countiy  of  export. 

(iv)  With  respect  to  manufacturing 
license  egremnents  or  technical 
assistance  agreements,  the  application 
for  export  licenses  pursuant  to  the  two 
preceding  subparagraphs  must  state  thet 
they  are  related  to  possible  sgreemmits 
of  this  kind. 

(2)  The  requirement  of  this  section  for 
prior  notification  is  met  by  informing 
the  Office  of  Defense  Trade  Controls  by 
letter  at  least  30  days  before  making  the 
proposal  or  presentation.  The  letter 
must  comply  %vith  the  procedures  set 
forth  in  paragraph  (d)  of  this  section  and 
must  identify  the  relevant  licrase, 
approval,  or  FMS  case  by  which  the 
identical  equipment  bed  previously 
been  authorized  for  permanent  export  or 
sale.  The  Office  of  Defense  Trade 
Controls  wrill  provide  wrritten 
acknowledgement  of  such  prior 
notification  to  confirm  compliance  with 
this  requirement  and  the 
commencement  of  the  30-day 
notification  period. 

(d)  Pmceaures.  Unless  a  license  has 
been  obtained  pursuant  to  §  126.8(cMl) 
(ii)  or  (iii).  a  request  for  prior  approval 
to  make  a  proposal  or  presentation  with 
respect  to  significant  military 
eqttipment  or  a  30-day  prior 
notification  regarding  the  sale  of  such 


equipment,  most  be  made  by  letter  to 
the  Office  of  Dafcnse  Trade  Controls. 
The  letter  must  oirtline  in  detail  tha 
intended  transaction,  including  usage  of 
the  equipment  involved  end  the  countnr 
(or  countries)  invcdwed.  Seven  copies  of 
the  fatter  dioukl  be  provided  es  wril  aa 
seven  copiea  of  suitable  deecriptive 
infonnation  concerning  the  equipoaent 

(ej  Slntemefrt  to  accompany  licensing 
requests.  (1)  Every  application  for  an 
export  Ucanae  or  otfair  approval  to 
implement  a  sale  or  egreement  which 
meets  the  criterfa  qiedfied  in  pan^apk 
(a)  of  this  section  must  be  eooompenied 
by  a  statement  frtm  the  applicant  %rhkk 
either 

(i)  Refers  to  a  nedfic  notification 
made  or  approval  previously  gianled 
with  respect  to  the  transaction;  or 

(ii)  Cartifies  that  no  propoaal  or 
presentation  requiring  prior  notification 
or  approval  has  been  nwde. 

(2)  The  Depeitment  of  Stete  mav 
requite  a  similar  statement  from  the 
Foreign  Military  Sake  contractor 
concerned  in  any  case  where  the  United 
States  Government  receives  e  request  far 
a  letter  of  offer  far  a  safe  which  meeta 
the  criteria  specified  in  peragrejA  (a)  of 
this  section. 

(f)  Penalties.  In  addition  to  other 
remedies  and  penalties  prescribed  by 
Uw  or  this  subchepter,  s  failure  to 
satisfy  the  prior  approval  or  prior 
notification  requimnento  of  this  section 
may  be  considered  to  be  s  reeson  far 
disepproval  of  a  license,  egreement  or 
sale  under  the  FMS  progrem. 

(g)  License  for  teautical  data.  Nothing 
in  this  section  constitutes  or  is  to  be 
construed  as  an  exemption  from  the 
licensing  requirement  for  the  export  of 
technical  data  that  is  embodied  in  any 
proposal  or  preeentation  mede  to  any 
foreign  persons. 


I12CJ 

Any  person  desiring  information  as  to 
whether  the  Office  of  Defanse  Trade 
Controls  %vould  be  likely  to  pant  s 
license  or  other  approval  for  the  e»ort 
of  a  particular  defense  artida  or  defanse 
service  to  a  particular  country  may 
request  an  advisory  opinion  from  the 
Office  of  Defanse  Trade  Controls.  Theee 
opinions  are  not  binding  on  the 
Department  of  State  and  are  revoceble. 
A  request  for  an  advisory  opinion  must 
be  mttde  in  wniting  and  must  outline  in 
detail  the  equipment  ita  useae.  the 
security  clessification  (if  any)  of  the 
articles  or  refated  technical  data,  and 
the  country  or  countries  involved.  An 
original  and  seven  copies  of  the  letter 
must  be  provided  along  with  seven 
copies  of  suitabfa  descriptive 
information  concerning  the  defense 
article  or  defanse  eervice. 


39316       F«d«al  lisfittr  /  Vol.  5«,  No.  139  /  Thursday.  July  22.  1993  /  Rules  and  Regulations 


I1M.10     WiBlOlMWOl 

(a)  ftwdom  of  bifomation. 
Subchaptar  R  of  this  title  contains 
lagulations  on  the  availability  to  the 
public  of  information  and  records  of  the 
Depaitmant  of  State.  The  provisions  of 
aubchapter  R  apply  to  sudi  disclosures 
by  the  Office  of  Defsnae  Trade  Contiols. 

(b)  i38<enninations  nquind  by  law. 
Section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C  2778)  provides  that 
certain  infannation  required  by  the 
Department  of  State  in  connection  with 
the  licensing  process  may  generally  not 
be  disclosed  to  the  public  unless  certain 
determinations  relating  to  the  national 
intereet  are  made  in  eccordance  with  the 
proceduraa  specified  by  that  provision. 
Dstenninations  required  by  section 
38(e)  shall  be  made  by  the  Assistant 
Secretary  of  State  for  Politico-MiUtary 
AfEsirs. 

(c)  bifbnnation  nquind  under  part 
IX.  Part  130  of  this  subchapter  contains 
specific  provisions  on  the  disclosure  of 
information  described  in  that  i>art. 

(d)  National  Interest  Determinations. 
In  accordance  with  section  38(e)  of  the 
Arms  Expait  Control  Act  (22  U.S.C 
2778(e)).  the  Secretary  of  State  has 
determLoed  that  the  following 
disclosxires  are  in  the  national  interest 
of  the  United  States: 

(1)  Furnishing  information  to  foreign 
governments  for  law  enforcement  or 
resulatory  purposes:  and 

(2)  Furnishing  information  to  foreign 
governments  and  other  agencies  of  the 
U.S.  Government  in  the  context  of 
multilateral  <x  bilateral  export  regimes 
(e.g..  the  Missile  Technology  Control 
Re^me,  the  Australia  Group,  and 
CoCoM). 

|iat.11    Ratedena  «e  ether  provWona  of 

The  provisions  in  this  subchapter  are 
in  addition  to.  and  are  not  in  lieu  of.  any 
other  provisions  of  law  or  regulations. 
The  sale  of  firearms  in  the  United 
States,  for  example,  remains  subject  to 
the  provisions  of  the  Gun  Control  Act  of 
1968  and  regulations  administered  by 
the  Department  of  the  Treasury.  The 
prnformance  of  defmse  services  on 
behalf  of  foreign  governments  by  retired 
military  persoimel  continues  to  require 
consent  pursuant  to  Part  3a  of  this  title. 
Persou  who  intend  to  export  defense 
articles  or  furnish  defense  services 
should  consequently  not  assume  that 
satisfying  the  requirements  of  this 
subchapter  relieves  one  of  other 
requirements  of  law.  | 


authorized,  undertaken,  or  entered  into 
by  the  Department  of  State  pursuant  to 
section  414  of  the  Mutual  Security  Act 
of  1954.  as  amended,  or  under  the 
previous  provisions  of  this  subchapter, 
continue  in  foil  force  and  effect  until  or 
unless  modified,  revoked  or  superseded 
by  the  Department  of  State. 


1 138.12   Cenlinuelion  In  1 

All  determinations,  authorizaticms. 
licenaes,  approvals  of  contracts  and 
agreements  and  other  action  issued, 
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(a)  All  applications  for  Ucenses  (DSP- 
5.  DSP-61.  DSP-73.  and  DSP-85).  all 
requests  for  approval  of  agreements  and 
amendments  thereto  imder  part  124  of 
this  subchapter,  all  requests  for  other 
written  authorizations,  and  all  30^y 
prior  notifications  of  sales  of  significant 
military  equipment  under  §  126.8(c) 
must  include  a  letter  signed  by  a 
responsible  official  empowered  by  the 
applicant  and  addressed  to  the  Director. 
Office  of  Defense  Trade  Controls,  stating 
whether 

(1)  The  applicant  or  the  chief 
executive  officer,  president,  vice- 
presidents,  other  senior  officera  or 
officials  (e.g.,  comptroller,  treasurer, 
general  counsel)  or  any  member  of  the 
board  of  directors  is  the  subject  of  an 
indictment  for  or  has  been  convicted  of 
violating  any  of  the  U.S.  criminal 
statutes  enumerated  in  §  120.27  of  this 
subchapter  since  the  effective  date  of 
the  Arms  Export  Control  Act,  Public 
Uw  94-329, 90  Stat.  729  (June  30, 
1976): 

(2)  The  applicant  or  the  chief 
executive  officer,  president,  vice- 
presidents,  other  senior  officera  or 
officials  (e.g.,  comptroller,  treasurer, 
general  coimsel)  or  any  member  of  the 
board  of  directore  is  ineligible  to 
contract  with,  or  to  receive  a  license  or 
other  approval  to  import  defense  articles 
or  defense  services  from,  or  to  receive 
an  export  license  or  other  approval 
from,  any  agency  of  the  U.S. 
Government; 

(3)  To  the  best  of  the  applicant's 
knowledge,  any  party  to  the  export  as 
defined  in  §  126.7(e)  has  been  convicted 
of  violating  any  of  the  U.S.  criminal 
statutes  enumerated  in  §  120.27  of  this 
subchapter  since  the  efiiactive  date  of 
the  Arms  Export  Control  Act,  PubUc 
Law  94-329.  90  Stat.  729  (June  30. 
1976).  or  is  ineligible  to  contract  with, 
or  to  receive  a  license  or  other  approval 
to  import  defense  articles  or  defense 
services  from,  or  to  receive  an  export 
license  or  other  approval  from  any 
agency  of  the  U.S.  government:  and 

(4)  The  natural  person  signing  the 
appUcation,  notification  or  other  request 
for  approval  (including  the  statement 
required  bv  this  subsection)  is  a  citizen 
or  national  of  the  United  States,  has 
been  lawfolly  admitted  to  the  United 
States  for  permanent  residence  (and 


maintains  such  a  residence)  \mder  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C  1101(a),  section 
101(a)20, 60  Stat  163).  or  is  an  official 
of  a  foreign  government  entity  in  the 
United  States. 

(b)  In  addition^all  applications  for 
Ucenses  must  include,  on  the 
application  or  an  addendum  sheet,  the 
complete  names  and  addresses  of  all 
U.S.  consignora  and  freight  forwardera, 
and  all  foreign  consignees  and  foreign 
intermediate  consignees  involved  in  the 
transaction.  If  there  are  multiple 
consignora,  consignees  or  freight 
forwardera,  and  all  the  reouired 
information  cannot  be  included  on  the 
application  form,  an  addendum  sheet 
and  seven  copies  containing  this 
information  must  be  provided.  The 
addendum  sheet  must  be  marked  at  the 
top  as  follows:  "Attachment  to 
Department  of  State  License  From 
(insert  DSP-5, 61 .  73,  or  85 ,  as 
appropriate)  for  Export  of  (insert 
commodity)  valued  at  (insert  U.S.  dollar 
amount)  to  (insert  country  of  ultimate 
destination)."  The  Office  of  Defense 
Trade  Controls  will  impress  one  copy  of 
the  addendum  sheet  with  the 
Department  of  State  seal  and  return  it  to 
the  applicant  with  each  license.  The 
sealed  addendum  sheet  must  remain 
attached  to  the  license  as  an  integral 
part  thereof.  District  Directors  of 
Customs  and  Department  of  Defense 
transmittal  authorities  will  permit  only 
those  U.S.  consignora  or  freight 
forwardera  listed  on  the  license  or 
sealed  addendum  sheet  to  make 
shipments  under  the  license,  and  only 
to  those  foreign  consignees  named  on 
the  docxunents.  Applicants  should  list 
all  freight  forwardera  who  may  be 
involved  with  shipments  under  the 
license  to  ensure  Uiat  the  list  is 
complete  and  to  avoid  the  need  for 
amendments  to  the  list  after  the  license 
has  been  approved.  If  there  are  unusual 
or  extraoroinary  circumstances  that 
preclude  the  specific  identification  of 
all  the  U.S.  consignora  and  freight 
forwardera  and  all  foreign  consignees, 
the  applicant  must  provide  a  letter  of 
explanation  with  each  application. 

(c)  In  cases  when  forei^  nationals  are 
employed  at  or  assigned  to  security- 
cleared  facilities,  provision  by  the 
applicant  of  a  Technology  Control  Plan 
(available  from  the  Defense  Investigative 
Service)  will  faciUtate  processing. 

PART  127— VIOLATIONS  AND 
PENALTIES 

Sac 

127.1  Violations. 

127.2  Misrepresentation  and  omission  of 
bets. 

127.3  Penalties  for  violations. 
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127.4  Authority  of  U.S.  Customs  Service 
officers. 

1 27.5  Authority  of  Defanse  Investigitive 
Service. 

126.6  Seizure  and  Corfsiture  in  attempts  at 
illegal  exports. 

127.7  Debarment 

127.8  Interim  suspension. 

127.9  Applicability  of  orders. 

127.10  Qvil  penalty. 

127.11  Past  violations. 

127.12  Voluntary  Disclosure. 
Antfaority:  Sees.  2,  38  and  42,  Pub.  L.  90- 

629.  90  Stat  744  (22  U.S.C  2752,  2778, 
2791):  B.a  11958, 42  PR  4311.  22  U.S.C  401: 
22  U.S.a  2658. 

f  127.1    VIoMIOM. 

(a)  It  is  unlawful: 

(1)  To  export  or  attempt  to  export 
from  the  United  States  any  defense 
article  or  technical  data  or  to  furnish 
any  defense  service  for  which  a  license 
or  written  approval  is  required  by  this 
subchapter  without  first  obtaining  the 
required  license  or  written  approval 
from  the  Office  of  Defense  Trade 
Controls: 

(2)  To  import  or  attempt  to  import  any 
defense  article  whenever  a  license  is 
required  by  this  subchapter  without  first 
obtaining  the  required  license  or  written 
approval  from  the  Office  of  Defense 
Trade  Controls: 

(3)  To  conspire  to  export,  import, 
reexport  or  cause  to  be  exported, 
imported  or  reexported,  any  defense 
article  or  to  furnish  any  defense  service 
for  which  a  license  or  written  approval 
is  required  by  this  subchapter  without 
first  obtaining  the  required  license  or 
written  approval  from  the  Office  of 
Defense  Trade  Controls;  or 

(4)  To  violate  any  of  the  terms  or 
conditions  of  licenses  or  approvals 
granted  pursuant  to  this  subchapter. 

(b)  Any  person  who  is  granted  a 
license  or  other  approval  imder  this 
subchapter  is  responsible  for  the  acts  of 
employees,  agents,  and  all  authorized 
persons  to  whom  possession  of  the 
licensed  defense  article  or  technical 
data  has  been  entrusted  regarding  the 
operation,  use,  possession, 
transportation,  and  handling  of  such 
defense  article  or  technical  data  abroad. 
All  persons  abroad  subject  to  U.S. 
jurisdiction  who  obtain  temporary 
custody  of  a  defense  article  exported 
from  the  United  States  or  produced 
imder  an  agreement  described  in  part 
124  of  this  subchapter,  and  irrespective 
of  the  number  of  intermediate  transfers, 
are  bound  by  the  regulations  of  this 
subchapter  in  the  same  manner  and  to 
the  same  extent  as  the  original  OMmer  or 
transtoer. 

(c)  A  person  %vith  knowledge  that 
another  person  is  then  ineligible 


pursuant  to  §§  120.1(c)  of  this 
subdbapter  or  126.7  of  this  chapter,  is 
then  subject  to  an  order  of  debarment, 
or  interim  suspension,  may  not.  directly 
or  indirectly,  in  any  manner  or  capacity, 
without  prior  disclosure  of  the  bets  to, 
and  written  authorization  from,  the 
Office  of  Defmse  Trade  Controls: 

(1)  Apply  for.  obtain,  or  use  any 
export  control  document  as  defined  in 

§  127.2(b)  for  such  debarred,  suspended, 
or  ineligible  person:  or 

(2)  Order,  buy,  receive,  use,  sell. 
deUver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  transaction  which 
may  involve  any  defense  article  or  the 
furnishing  of  any  defense  service  for 
which  a  license  or  approval  is  required 
by  this  subchapter  for  exprat,  where 
such  debarred,  suspended,  or  ineligible 
person  may  obtain  any  benefit  therefrom 
or  have  any  direct  or  indirect  interest 
therein. 

(d)  No  person  may  willfully  cause,  or 
aid,  abet,  counsel,  demand,  induce, 
procure  or  permit  the  commission  of 
any  act  prohibited  by,  or  the  omission 
of  any  act  required  by  22  U.S.C  2778, 
22  U.S.C.  2779.  or  any  regulatirai. 
license,  approval,  or  order  issued 
thereunder. 

I127..2    IMsrepreeenttrtion  artd  omleelon  of 
facts. 

(a)  It  is  unlawful  to  use  any  export  or 
temporary  import  control  docimient 
containing  a  felse  statement  or 
misrepresenting  or  omitting  a  material 
feet  for  the  purpose  of  exporting  any 
defense  article  or  technical  data  or  the 
furnishing  of  any  defense  service  for 
which  a  license  or  approval  is  required 
by  this  subchapter.  Any  felse  statement, 
misrepresentation,  or  omission  of 
material  feet  in  an  export  or  temporary 
import  control  document  will  be 
considered  as  made  in  a  matter  within 
the  jurisdiction  of  a  department  at 
agency  of  the  United  States  for  the 
purposes  of  18  U.S.C.  1001,  22  U.S.C 
2778  and  22  U.S.C  2779. 

(b)  For  the  purpose  of  this  section, 
export  or  temporary  import  control 
documents  include  the  following: 

(1)  An  application  for  a  permanent 
export  or  a  temporary  import  license 
and  supporting  documents. 

(2)  Snipper's  Export  Declaration. 

(3)  bivoice. 

(4)  Declaration  of  destination. 

(5)  Delivery  verification. 

(6)  Application  for  temporary  export. 

(7)  Application  for  registration. 

(8)  Purchase  order. 

(9)  Foreign  impart  certificate. 

(10)  Bill-of-lacUng. 

(11)  Airway  bill. 

(12)  Nontransfer  and  use  certificate. 


(13)  Any  other  document  used  in  the 
regulation  or  control  of  a  defense  article, 
defense  service  or  tadmical  data  for 
which  a  lioaoM  or  approval  is  required 
by  this  subchapter. 
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Any  person  who  willfully: 

(a)  Violates  any  provision  of  section 
38  or  section  39  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  and  2779). 
or  any  imdertaking  specifically  required 
by  part  124  of  this  subchapter,  or 

(b)  In  a  registration,  license 
application  or  report  required  by  section 
38  or  section  39  of  the  Arms  Export 
Control  Act  (22  U.S.C  2278  and  2779) 
or  by  any  rule  or  regulation  issued 
under  either  section,  makes  any  untrue 
statement  of  a  material  fact  or  omits  a 
material  feet  required  to  be  stated 
therein  or  necessary  to  make  the 
statements  therein  not  misleading,  shall, 
upon  conviction,  be  subject  to  a  fine  or 
imprisonment,  or  both,  as  prescribed  by 
22  U.S.C.  2778(c). 

1127.4    AultMrtty  of  U  A  Custome  Servloa 


(a)  U.S.  Customs  Service  officers  may 
take  appropriate  action  to  ensure 
observance  of  this  subchapter  as  to  the 
export  or  the  attempted  export  of  any 
defense  article  or  technical  data, 
including  the  inspection  of  loading  or 
unloading  of  any  vessel,  vehicle,  or 
aircraft,  lliis  applies  whether  the  export 
is  authorized  by  license  or  by  vrritten 
approval  issued  imder  this  subchapter. 

Oi)  U.S.  Customs  Service  officers  have 
the  authority  to  investigate,  detain  or 
seize  any  export  or  attempted  export  of 
defense  articles  or  technical  data 
contrary  to  this  subchapter. 

(c)  Upon  the  presentation  to  a 
Customs  Officer  of  a  license  or  written 
approval  authorizing  the  export  of  any 
defense  article,  the  customs  officer  may 
require  the  production  of  other  relevant 
documents  and  information  relating  to 
the  proposed  export  This  includes  an 
invoice,  order,  jMcking  list,  shipping 
document,  correspondence, 
instructions,  and  the  documents 
otherwise  required  by  the  U.S.  Custoua 
Service. 

I127J    Authority  of  the  Datsneo 
Investfgative  Servtoa. 

In  the  case  of  exports  involving 
classified  tefihnical  data  or  defense 
articles,  the  Defense  Investigative 
Service  may  take  appropriate  action  to 
ensure  compliance  with  the  Department 
of  Defense  Industrial  Security  Manual. 
Upon  a  request  to  the  Defense 
Investigative  Service  regarding  the 
export  of  any  classified  defense  article 
or  technical  data,  the  Defense 
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bveitigative  Service  oCBdal  or  a 
dadgnatad  goveminent  truMmittal 
authori^  may  require  die  production  of 
othor  rewvant  documents  and 
information  relating  to  the  proposed 
export 
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(a)  An  attempt  to  export  from  the 
United  States  any  definise  articles  in 
violation  of  the  provisions  of  this 
subdiapter  coortitutas  an  offense 
punish«}le  under  section  401  of  title  22 
of  the  United  States  Code.  Whenever  it 
is  known  or  there  is  probable  cause  to 
beUeve  that  any  defcoise  article  is 
intended  to  be  or  is  being  or  has  been 
exported  or  removed  from  the  United 
States  in  violation  of  law.  such  article 
and  any  venal,  vdiide  or  aircraft 
involved  in  such  attemot  is  subject  to 
seixure.  fbrfsiture  and  disposition  as 
provided  in  section  401  of  title  22  of  the 
United  States  Code. 

(b)  Similarly,  an  attempt  to  violate 
any  of  the  conditions  under  whidi  a 
tempwary  export  or  temporary  import 
Uoense  was  issued  piusuant  to  this 
subchapter  or  to  violate  the 
requirements  of  S  123.2  of  this 
subchapter  also  ooostitutes  an  offense 
punishable  under  sectitn  401  of  Title  22 
of  the  United  Statea  Code,  and  sudi 
article,  together  with  any  veesel.  vehicle 
or  airoaft  involved  in  any  such  attempt 
is  subject  to  seizure,  forfisiture.  and 
disposition  as  provided  in  section  401 
of  title  22  of  the  United  States  Code. 


•m.7 

(a)  In  implementing  section  38  of  the 
Anns  Export  Control  Act.  the  Assistant 
Secretary  of  State  far  Politioo-Military 
Affairs  may  prdiibit  any  person  from 
participating  directly  or  indirectly  in  the 
export  of  delmse  articles,  including 
tedmical  data  or  in  the  furnishing  of 
defense  services  for  which  a  license  or 
spproval  is  required  by  this  subchapter 
for  any  of  the  reasons  listed  below.  Any 
such  prohibition  is  referred  to  as  a 
debannent  for  purposes  of  this 
subchapter.  The  Assistant  Secretary  of 
State  for  Politico-Military  Affairs  shall 
determine  the  appropriate  period  of 
time  for  debannent,  which  shall 
generally  be  for  a  period  of  three  years. 

(b)  Ckounds.  (1)  The  basis  for  a 
statute^  debarment,  as  described  in 
paragraph  (c)  of  this  section,  is  sny 
conviction  for  violating  the  Arms  Export 
Control  Act  (see  §  127.3  of  this 
subchapter)  or  any  conspiracy  to  violate 
the  Arms  Export  Control  Act 

(2)  The  basis  for  administrative 
debarment,  described  in  part  128  of  this 
subchapter,  is  sny  violation  of  22  U.S.C 
2778  or  any  rule  or  regulation  issued 


thereimder  when  such  a  violation  is  of 
such  a  charactsr  as  to  provide  a 
reasonable  besis  for  the  Office  of 
Defense  Trade  Controls  to  believe  that 
the  violator  cannot  be  relied  upon  to 
comply  with  the  statute  or  these  rules  or 
regulations  in  the  future,  and  when  such 
violation  is  established  in  accordance 
with  part  128  of  this  subchapter. 

(c)  Statutory  Debarment.  Section 
38(^4)  of  the  Arms  Export  Control  Act 
prohibits  the  issuance  of  licenses  to 
persons  who  have  been  convicted  of 
violating  the  U.S.  criminal  statutes 
enumerated  in  §  120.27  of  this 
subchapter.  Discretionary  authority  to 
issue  licenses  is  fvovided,  but  only  if 
certain  statutory  requirements  are  met 
It  is  the  policy  of  the  Department  of 
State  not  to  consider  applications  for 
licenses  or  requests  for  approvals 
involving  any  person  who  has  been 
convicted  o(  violating  the  Arms  Export 
Control  Act  or  convicted  of  conspiracy 
to  violate  that  Act  for  a  three  year  period 
following  conviction.  Such  indiviauals 
shall  be  notified  in  writing  that  they  are 
debarred  pursuant  to  this  policy.  A  list 
of  persons  who  have  been  convicted  of 
such  offenses  and  debarred  for  this 
reason  shall  be  published  periodically 
in  the  Fedaial  Register.  Debarment  in 
such  cases  is  bas^  solely  upon  the 
outcome  of  a  criminal  proceeding, 
conducted  by  a  court  of  the  United 
States,  that  established  guilt  beyond  a 
reasonable  doubt  in  accordance  with 
due  process.  The  procedures  of  part  128 
of  this  subdiapter  are  not  applicable  in 
such  cases. 

(d)  Appeals.  Any  person  who  is 
ineUgible  pursuant  to  paragraph  (c)  of 
this  section  may  appeal  to  the  Under 
Secretary  of  State  nt  btemational 
Security  Affidrs  for  reconsideration  of 
the  ineligibility  determination.  The 
procedures  specified  in  §  128.13  of  this 
subchapter  are  applicable  in  such 
appeals. 


(statutory  debarment)  or  §  128.3  of  this 
subchapter  (administrative  debarment), 
whichever  is  appropriate.  In  both  cases, 
a  copy  of  the  interim  suspension  order 
will  be  served  upon  that  person  in  the 
same  manner  as  provided  in  §  128.3  of 
this  subchapter.  The  interim  suspension 
order  may  be  made  immediately 
effective,  without  pricw  notice.  The 
order  will  state  the  relevant  facts,  the 
groimds  for  issxiance  of  the  order,  and 
describe  the  nature  and  duration  of  the 
interim  suspension.  No  person  may  be 
suspended  for  a  period  exceeding  60 
days  unless  proceedings  under 
§  127.6(c]  of  this  part  or  under  part  128 
of  this  subchapter,  or  criminal 
proceedings,  are  initiated  before  the 
expiration  of  that  period. 

(b)  A  motion  or  petition  to  vacate  or 
modify  an  interim  suspension  order 
may  be  filed  at  any  time  with  the  Undw 
Secretary  of  State  for  International 
Security  Afbirs.  After  a  final  decision  is 
reached,  the  Director  of  the  Office  of 
Defense  Trade  Controls  will  issue  an 
appropriate  order  disposing  of  the 
motion  or  petition  and  will  promptly 
inform  the  respondent  accordingly. 


1 127  J 

(a)  The  Director  of  the  Office  of 
Defnise  Trade  Controls  is  authorized  to 
order  the  interim  suspension  of  any 
person  vrhen  the  Director  believes  that 
grounds  for  dd)arment  (as  defined  in 
§  127.6  of  this  part)  exist  and  where  and 
to  the  extent  the  Director  finds  that 
interim  suspension  is  reasonably 
necessary  to  protect  world  peace  or  the 
security  or  foreign  policy  of  the  United 
States.  The  interim  suspension  orders 
prohibit  that  person  from  participating 
directly  or  indirectly  in  the  export  of 
any  defense  article  or  defense  service  for 
which  a  license  or  approval  is  required 
by  this  subchapter.  The  suspended 
person  shall  be  notified  in  writing  as 
provided  in  §  127.6(c)  of  this  part 


I127J    AppUcab(lllyof« 

For  the  purpose  of  preventing 
evasion,  oixiers  of  the  Assistant 
Secretary  of  State  for  Politico-Military 
Affairs,  debarring  a  person  under 
S  127.6  and  orders  of  the  Director.  Office 
of  Defense  Trade  Controls,  siispending  a 
person  under  $  127.7  may  be  made 
applicable  to  any  other  person  who  may 
then  or  thereafter  (during  the  term  of  the 
order)  be  related  to  the  (tobarred  person 
by  affiliation,  ownership,  control, 
position  of  responsibility,  or  other 
commercial  connection.  Appropriate 
notice  and  opportunity  to  respond  to 
charges  will  De  given. 

1127.10    CIvH  penally. 

(a)  The  Assistant  Secretary  of  State  for 
Politico-Military  Affairs.  Department  of 
State,  is  authorized  to  impose  a  dvil 
penalty  in  an  amount  not  to  exceed  that 
authorized  by  50  U.S.C.  App.  2410(c)  for 
each  violation  of  22  U.S.C.  2778,  or  any 
regulation,  order,  license  or  approval 
issued  thereunder.  This  civil  penalty 
may  be  either  in  addition  to.  or  in  lieu 
of,  any  other  liabiUty  or  penalty  which 
may  be  imposed. 

(b)  The  Office  of  Defense  Trade 
Controls  may  make: 

(1)  The  payment  of  a  dvil  penalty 
under  this  section  or 

(2)  The  completion  of  any 
administrative  action  pursuant  to  this 
part  127  or  128  of  this  subchapter  a 
prior  condition  for  the  issuance, 
restoration,  or  continuing  validity  of  any 
export  license  or  other  approval 
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1127.11 

(a)  Pursuant  to  section  38  of  the  Anns 
Ejqport  Control  Act.  licenses  or  other 
approvals  may  not  be  granted  to  persons 
who  have  been  convicted  of  violating 
any  of  the  U.S.  criminal  statutes 
enumerated  in  %  120.27  of  this 
subchapter  or  who  are  ineUgible  to 
receive  any  export  licenses  from  any 
agency  of  Uie  U.S.  govermnent,  subject 
to  a  narrowly  defined  statutory 
exception,  lliis  provision  establishes  a 
presimiption  of  denial  for  licenses  or 
other  approvals  involving  such  persons. 
This  presumption  is  appUed  by  the 
Office  of  Defense  Trade  Controls  to  all 
persons  convicted  or  deemed  ineligible 
in  this  manner  since  the  effective  date 
of  the  Arms  Export  Control  Act  (Pub.  L 
94-329:  90  Stat.  729)  (June  30, 1976). 

(b)  Policy.  An  exception  to  the  policy 
of  the  Department  of  State  to  deny 
applications  for  licenses  or  other 
approvals  that  involve  persons 
described  in  paragraph  (a)  of  this 
section  shall  not  be  considered  imless 
there  are  extraordinary  circumstances 
surrounding  the  conviction  or 
ineligibility  to  export,  and  only  if  the 
applicant  demonstrates,  to  the 
satisfaction  of  the  Bureau  of  Politico- 
Military  A^rs,  that  the  applicant  has 
taken  appropriate  steps  to  mitigate  any 
law  enforcement  and  other  legitimate 
concerns,  and  to  deal  with  the  causes 
that  resulted  in  the  conviction, 
ineligibility,  or  debarment.  Any  person 
described  in  paragraph  (a)  of  this 
section  who  wishes  to  request 
consideration  of  any  application  must 
explain,  in  a  letter  to  the  Director,  Office 
of  Defense  Trade  Controls,  the  reasons 
why  the  application  should  be 
considered.  If  the  Bureau  of  Politico- 
Military  Affairs  concludes  that  the 
application  and  written  explanation 
have  sufficient  merit,  it  shall  consult 
with  the  Office  of  the  Legal  Adviser  and 
the  Department  of  the  Treasury 
regarding  law  enforcement  concerns, 
and  may  also  request  the  views  of  other 
departments,  including  the  Department 
of  Justice.  If  the  Office  of  Defianse  Trade 
Controls  does  grant  the  license  or  other 
approval,  subsequent  applications  from 
the  same  person  need  not  repeat  the 
information  previously  provided  but 
should  instead  refer  to  tne  favorable 
decision. 

(c)  Debarred  persons.  Persons 
debarred  pursuant  to  $  127.6(c) 
(statutory  debarment)  may  not  utilize 
the  procedures  provided  by  this  section 
while  the  debarment  is  in  force.  Sudb 
persons  may  utilize  only  the  procedures 
provided  by  §  127.7(d)  of  this  part. 


|127.1t  VotoHaiy  Wedoeuw. 

(a)  General  policy.  The  Department 
strongly  encourages  the  disclosure  of 
informatiffl)  to  the  Office  of  Defense 
Trade  Controls  by  persons,  firms  or  any 
oiganization  that  believe  they  may  have 
violated  any  export  control  provision  of 
the  Arms  Export  Control  Act.  or  any 
regulations,  order,  license,  or  other 
authorization  issued  under  the  Arms 
Export  Control  Act  Voluntary  self- 
disclosure  may  be  considered  a 
mitigating  factor  in  determining  the 
administrative  penalties,  if  any,  that 
should  be  imposed  by  the  Department. 
Failure  to  report  such  violation(s)  may 
result  in  circimistances  detrimental  to 
U.S.  national  security  and  foreign  policy 
interests. 

(b)  Limitations.  (1)  The  provisions  of 
this  section  apply  only  when 
information  is  provided  to  the  Office  of 
Defense  Trade  Controls  for  its  review  in 
determining  whether  to  take 
administrative  action  under  part  128  of 
this  subchapter  concerning  violation(s) 
of  the  export  control  provisions  of  the 
Arms  Export  Control  Act  and  these 
regulations. 

(2)  The  provisions  of  this  section 
apply  only  when  information  is 
received  by  the  Office  of  Defense  Trade 
Controls  for  review  prior  to  such  time 
that  either  the  Department  of  State  or 
any  other  agency,  bureau  or  department 
of  the  United  States  Government  obtains 
knowledge  of  either  the  same  or 
substantially  similar  information  from 
another  source  and  commenced  an 
investigation  or  inquiry  that  involves 
that  information,  and  that  is  intended  to 
determine  whether  the  Arms  Export 
Control  Act  or  these  regulations,  or  any 
other  license,  order  or  other 
authorization  issued  under  the  Arms 
Export  Control  Act  has  been  violated. 

(3)  It  is  possible  that  the  activity  in 
Question— despite  voluntary 
disclosure — might  merit  penalties, 
administrative  actions,  sanctions,  or 
referrals  to  the  Department  of  Jiistice  for 
consideration  as  to  whether  criminal 
prosecution  is  warranted.  In  the  latter 
case,  the  Office  of  Defense  Trade 
Controls  will  notify  the  Department  of 
Justice  of  the  voluntary  nature  of  the 
disclosure  although  the  Department  of 
Justice  is  not  required  to  give  that  fact 
any  weight  The  Office  of  Defense  Trade 
Controls  has  the  sole  discretion  to 
consider  whether  "voluntary 
disclosure."  in  context  mth  other 
relevant  information  in  a  particular 
case,  should  be  a  mitigating  fector  in 
determining  what,  if  any,  administrative 
action  will  be  imposed.  Some  of  the 
mitigating  factors  the  Office  of  Defense 
Trade  Controls  may  consider  are: 


(i)  Whether  the  transaction  would 
have  been  authorized  had  propw 
application  been  made; 

(ii)  Why  the  violation(s)  occurred: 

(iii)  The  degree  of  cooperation  with 
the  ensuing  investigation: 

(iv)  Whether  the  person  or  firm  has 
instituted  or  improved  an  internal 
compliance  program  to  reduce  the 
likelihood  of  future  violation(s): 

(v)  Whether  the  person  making  the 
disdosxire  did  so  with  the  full 
knowledge  and  authorization  of  the 
firm's  senior  management  (If  not.  then 
a  firm  will  not  be  &emed  to  have  made 
a  disclosiue  as  covered  in  this  section.) 

(4)  The  provisions  of  this  section  do 
not  nor  should  they  be  relied  on.  to 
create,  confer,  or  grant  any  rights, 
benefits,  privileges,  or  protection 
enforceable  at  law  or  in  equity  by  any 
person,  business,  or  entity  in  any  dvil, 
criminal,  administrative,  or  other 
matter. 

(c)  Notification.  (1)  Any  person  or 
firm  wanting  to  disclose  information 
that  constitutes  a  voluntary  self- 
disclosure  should,  in  the  manner 
outiined  below,  initially  notify  the 
Office  of  Defense  Trade  Controls  as  soon 
as  possible  after  violation(s)  are 
discovered  and  then  conduct  a  thorough 
review  of  all  export-related  transactions 
where  violation(s)  are  suspected. 

(2)  Notification  of  violation(s)  must  be 
in  writing  and  should  include  the 
following  information: 

(i)  A  precise  description  of  the  nature 
and  extent  of  the  violation(s)  (e.g.,  an 
unauthorized  shipment,  doiixg  business 
with  a  party  denied  U.S.  export 
privilraes,  etc.); 

(ii)  Tne  exact  drcimistances 
surrounding  the  violation(s)  (a  thorough 
explanation  of  why.  when,  where,  and 
how  the  violation(8)  occurred); 

(iii)  The  complete  identities  and 
addresses  of  all  individuals  and 
organizations,  whether  foreign  or 
domestic,  involved  in  the  activities 
giving  rise  to  the  violation(s): 

(iv)  Export  hcense  numbers,  if 
applicable; 

(v)  U.S.  Munitions  List  category  and 
subcategory,  product  descriptions, 
quantities,  and  characteristics  of  the 
commodities  or  technical  data  involved; 

(vi)  A  description  of  any  corrective 
actions  already  undertaken; 

(vii)  The  name  and  addrms  of  the 
person(8)  making  the  disclosure  and  a 
point  of  contact,  if  different,  should 
further  information  be  needed. 

(3)  Factors  to  be  considered  include, 
for  example,  whether  the  violation(s) 
were  intentional  or  inadvertent;  the 
degree  to  which  the  person  or  firm 
responsible  for  the  violation(s)  making 
the  disclosure  was  fomiliar  with  the 
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laws  and  raguktions;  tnd  whethar  the 
violator  was  tha  subject  of  prior 
administrative  or  aiminal  action  under 
the  AECA.  In  addition  to  immediately 
providing  written  notification,  persons, 
firms,  companiaa  and  organizations  are 
strongly  uiged  to  conduct  a  thorough 
review  of  all  esqwrt-relatsd  transactions 
where  possible  violation(s)  are 
suspected. 

(d)  Dociune/itat/oin.  (1)  The  written 
disclosure  should  be  accompanied  by 
copies  of  those  documents  that 
suaOantiate  it.  Where  appropriate,  the 
documentation  should  include,  but  it 
not  limited  to: 

(i)  Licensing  documents  (e.g..  license 
applications,  export  licensee  and  end- 
\iser  statements): 

(ii)  Shipping  documents  (e.g., 
shipper's  enKot  declarations,  airway 
bills  and  bills  of  lading): 

(iii)  Any  other  relevant  documents 
must  be  retained  by  the  person  making 
the  disclosure  until  the  Office  of 
Defense  Trade  Controls  requests  them  or 
until  a  final  decision  on  the  disclosed 
information  has  been  made. 

(e)  Certification.  A  certification  must 
be  submitted  sUting  that  all  of  the 
representations  made  in  connection 
with  the  voluntary  self-disclosure  are 
true  and  correct  to  the  best  of  that 
person's  knowledge  and  belief. 
Cartifications  made  by  a  firm, 
corporation  or  any  other  organization 
should  be  executed  by  someone  with 
the  authority  to  do  so. 

(f)  Oral  presentations.  It  is  generally 
not  necessary  to  augment  the  written 
presentation  with  an  oral  presentation. 
However,  if  the  person  making  the 
disclosure  believes  a  meeting  is 
desirable,  a  request  for  one  mould  be 
included  with  the  written  presentation. 

(g)  Volimtary  disclosures  should  be 
sent  to: 

Compliance  Analytit  Division,  PM/DTC. 
SA-e,  room  200,  Office  of  DafanM  Trade 
Controls,  Bureau  of  Politico-Military  Afiairt, 
U.S.  Depaitmant  of  State,  Washii«ton,  DC 
20522-0602. 

PART  128— ADMINISTRATIVE 
PROCEDURES  I 

Sk. 

128.1  Bxcluskm  of  functiona  firom  the 
Adminictrative  Procedure  Act 

128.2  Presiding  OffidaL 

1 28.3  Institution  of  administrative 
proceedings. 

128.4  Default.  I 

128.5  Answer  and  demand  for  6ral  hearing. 

128.6  Discovery. 

128.7  Prehearing  confiBrence. 

128.8  Hearings. 

128.B    Proceedings  befbfe  and  report  of 
PresidiagOCBcid. 

128.10  Dispositioo  of  prooeediags. 

128.11  Consent  agreements. 


Sm:. 

128.12  Reheartngs. 

128.13  Appeals. 

128.14  ConfldentJality  of  proceedings. 

128.15  Orders  containing  probatioaaiy 
periods. 

128.16  Extension  of  time. 

128.17  Availability  of  orders. 
Antharity:  Sees.  2.  38. 40. 42.  and  71,  Arms 

Export  Control  Act.  90  SUt.  744  (22  U.S.C 
2752.  2778.  2780.  2791.  and  2797); BO. 
11958. 42  PR  4311:  22  U.S.Q  2658:  E.a 
12291,46PRliMl. 
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1128.1    ExdueionefftineliamfronillM 
Adminietrative  Procedure  A«t 

The  Arms  Export  Control  Act 
authorizes  the  President  to  control  the 
import  and  export  of  defense  articles 
ana  sorvices  in  furtherance  of  world 
peece  and  the  security  and  foreign 
policy  of  the  United  States.  It  authorizes 
the  Secretary  of  State  to  make  decisions 
on  whether  licenses  shall  be  granted,  as 
well  as  to  revoke,  suspend  or  amend 
licenses  whenever  the  Secretary  deems 
such  action  to  be  advisable.  The 
administration  of  the  Arms  Export 
Control  Act  is  a  foreign  afiiairs  function 
and  is  thus  encompassed  within  the 
meaning  of  the  military  and  foreign 
affairs  exclusion  of  the  Administrative 
Procedure  Act  and  is  thereby  expressly 
exempt  from  various  provisions  of  that 
Act.  Because  the  exercising  of  the 
foreign  affairs  function,  including  the 
decisions  required  to  implement  the 
Arms  Export  Control  Act,  is  highly 
discretionary,  it  is  excluded  from  review 
under  the  Administrative  Procedure 
Act. 

f128J   Pvesidbtg  omeW. 

The  Presiding  Official  refsrTed  to  in 
this  part  is  the  Presiding  Official  of  the 
International  Trade  Administration  of 
the  Department  of  Commerce,  as 
provided  in  15  CFR  388.2.  The 
Presiding  Official  is  authorized  to 
exercise  the  powers  and  perform  the 
duties  provided  for  in  §§  127.6, 127.7  of 
this  subchapter  and  $$  128.3  through 
128.16. 

1128.3    Inctitutionofadmlnietretive 

(a)  Charging  letters.  The  Director, 
Office  of  Munitions  Control,  with  the 
concurrence  of  the  Office  of  the  Legal 
Adviser,  Department  of  State,  may 
initiate  debarment  proceedings  in 
accordance  «vith  §  127.6  of  this 
subchapter  or  civil  penalties  in 
accordance  with  §  127.9  of  this 
subchapter.  Administrative  proceedings 
shall  be  initiated  by  means  of  a  charging 
letter.  The  charging  letter  will  state  tiie 
essential  facts  constituting  the  alleged 
violation  and  refer  to  the  regulatory  or 
other  provisions  involved.  It  will  give 
notice  that  if  the  respondent  to  answer 


the  charges  with  30  days,  as  provided  in 
§  128.5(a),  and  indicate  that  a  feilure  to 
answer  will  be  taken  as  an  admission  of 
the  truth  of  the  charges.  It  will  inform 
the  respondent  that  he  or  she  is  entitled 
to  an  oral  hearing  if  a  written  demand 
for  one  is  filed  with  the  answer  or 
within  7  days  after  service  of  the 
answer.  The  respondmit  will  also  be 
informed  that  he  or  she  may,  if  so 
desired,  be  represented  by  counsel  of 
his  or  her  choosing.  Charging  fetters 
may  be  amended  from  time  to  time, 
upon  reasonable  notice. 

(b)  Service.  A  charging  letter  is  served 
upon  a  respondent: 

(1)  If  the  respondent  is  a  resident  of 
the  United  States,  when  it  is  mailed 
postage  prepaid  in  a  wrapper  addressed 
to  the  respondent  at  his  or  her  last 
known  address;  or  when  left  with  the 
respondent  or  the  agent  or  employee  of 
the  respondent;  or  when  left  at  the 
respondent's  dwelling  with  some  person 
of  suitable  age  and  discretion  then 
residing  herein;  or 

(2)  If  the  respondent  is  a  non-resident 
of  the  United  States,  when  served  upon 
the  respondent  by  any  of  the  foregoing 
means.  If  such  methcids  of  service  are 
not  practicable  or  appropriate,  the 
charging  letter  may  be  tendered  for 
service  on  the  respcmdent  to  an  official 
of  the  government  of  the  country 
wherein  the  respondent  resides, 
provided  that  there  is  an  agreement  or 
understanding  between  the  United 
States  Government  and  the  government 
of  the  country  wherein  the  respondent 
resident  permitting  this  action. 

f  128.4    Default 

(a)  Failure  to  answer.  If  the 
respondent  fails  to  answer  the  charging 
letter,  the  respondent  may  be  held  in 
default.  The  case  shall  then  be  referred 
to  the  Presiding  Official  for 
consideration  in  a  manner  as  the 
Presiding  Official  may  consider 
appropriate.  Any  order  issued  shall 
have  the  same  effect  as  an  order  issued 
following  the  disposition  of  contested 
charges. 

db)  Petition  to  set  aside  defaults.  Upon 
showing  good  cause,  any  respondent 
against  whom  a  defeult  order  has  been 
issued  may  apply  to  set  aside  the  default 
and  vacate  the  <mler  entered  thereon. 
The  petition  shall  be  submitted  in 
duplicate  to  the  Assistant  Secretary  for 
Politico-Military  Affeirs,  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Washington.  DC  20520.  The  Director 
will  refer  the  petition  to  the  Presiding 
Official  for  consideration  and  a 
recommendation.  The  Presiding  Official 
will  consider  the  application  and  may 
order  a  hearing  and  require  the 
respondent  to  submit  further  evidence 


rt^mal  Rjgiiter  /  Vol  sa.  Ng  139  /  Thursday.  July  22.  19ft3  /  Rul—  and  RagulatioM 


In  fuppoit  of  his  or  bar  petition.  The 
filing  oft  petitlcm  to  set  aside  a  default 
does  not  in  any  manner  affsct  an  order 
entered  upon  default  and  such  order 
continues  in  fiill  ioroe  and  efisct  unless 
a  fuither  ordn  is  mads  modifying  or 
terminating  IL 

f12tJ   AnawsrMd  Demand  for  oral 


(a)  M^en  to  answer.  The  respondent  is 
required  to  answrer  the  chaiging  letter 
within  30  days  aftw  service. 

(b)  Contents  (^  answer.  An  answer 
must  be  responsive  to  the  rhurgjng 
letter.  It  must  fiilly  set  forth  the  nature 
of  the  reqxmdent's  defnise  or  defenses. 
In  the  answer,  the  respondent  must 
admit  or  deny  specifically  each  separata 
allegation  of  the  nfaaiging  letter,  umless 
the  respondent  Is  without  knowledge,  in 
which  case  the  respondent's  answer 
shall  so  state  and  the  statttnent  shall 
operate  as  a  deniaL  Failure  to  deny  or 
controvert  any  particular  allegation  will 
be  deemed  an  admission  thereot  The 
answer  may  set  forth  such  additional  or 
new  matter  as  the  respondsnt  believes 
supports  a  deianse  or  daim  of 
mitigation.  Any  defense  or  partial 
defense  not  madfiorily  set  forth  in  an 
answer  shall  be  deemed  waived. 
Evidence  ofliand  dieraon  by  the 
respoodent  at  a  bearing  may  be  reftised 
except  upon  good  cause  belz^  shown.  If 
the  reqMDdent  does  not  demand  an  oral 
hearing,  be  or  she  shall  transmit,  within 
7  days  allar  die  service  of  bis  or  her 
answer,  original  or  photocopies  of  all 
correqtondienoe.  papers,  records, 
affidavits,  and  other  documentary  or 
written  evidmoe  having  any  bearing 
upon  or  connection  with  the  matters  in 
ianie.  If  sny  such  materials  are  in 
language  other  than  English, 
translations  into  En^ish  shall  be 
submitted  at  the  same  time. 

(c)  Subadssion  of  answer.  The  uiswrer, 
written  demand  for  oral  hearing  (if  any) 
and  supporting  evidence  required  by 

§  128.5(b)  shall  be  in  dimlicats  and 
mailed  or  delivered  to  the  ^Bce  of  EAR 
Administration  Proceedings.  United 
States  Droartmont  of  Commerce,  room 
3810. 14di  Street  and  ConsUtution 
Avenue.  NW.,  Washington.  DC  20230.  A 
copy  shall  be  simultaneously  mailed  or 
deUvered  to  the  Director.  Office  of 
Munitions  Control,  Daputment  of  State, 
Washington,  DC  20520. 


•laM 

(alDhcoewyfcytfbeigspondlBfitThe 
remoBdent.  tiinmgh  dM  PreriAi^ 
Official,  may  leqiMSI  from  the  Office  of 
ilmritkiM  Control  any  saleyant 
iniwaUf.  aot  prUUeged,  that  may  be 
neceesaryorl 
.djBfefljp^Xha^ 


'hsnpfiu  in-pssparfng  a 
»OlloaafMaiiltioai 


Control  any  relevant  information,  not 
privilaged,  that  may  be  necessary  or 
helpful  in  preparing  a  defense.  The 
Office  of  Munitions  Control  may  supply 
summaries  in  place  of  original 
documents  and  may  withhold 
information  from  discovery  if  necessary 
to  comply  with  any  statute,  executive 
order  or  regulation  requiring  that  the 
inCormation  not  be  disdoMd.  The 
respondent  may  request  the  Presiding 
Officer  to  request  any  relevant 
InCormation.  bodes,  records,  or  other 
evidence,  from  any  other  person  or 
government  agency  ao  long  as  the 
request  is  reasonable  in  xaf9  and  not 
unduly  burdensome. 

(b)  Discovery  by  the  Office  of 
Munitions  Control.  The  Office  of 
Munitions  Control  or  die  Presiding 
CMfidal  may  request  from  the 
respondent  admissions  of  fects.  answers 
to  interrogatories,  the  production  of 
books,  records,  or  other  relevant 
evidence,  so  long  as  the  request  is 
relevant  and  material,  reasonable  in 
scope,  and  not  unduly  burdensome. 

(c)  Subpoatos.  At  the  request  of  any 
party,  the  Preaiding  Official  may  issue 
subpoenas,  returnable  before  him, 
requiring  the  attendance  of  witnesses 
and  the  production  of  books,  records, 
and  odier  documentary  or  physical 
evidence  determined  by  the  Presiding 
Offidal  to  be  relevant  and  matarial  to 
the  proceedings,  reasonable  in  scope, 
and  not  unduly  burdensome. 

(d)  Enfmcexnent  (^discovery  rigftts.  If 
the  Office  of  Munitions  Control  fails  to 
provide  the  respondent  %rith 
information  in  its  possession  which  is 
not  otbsrwise  availabU  and  which  is 
necessary  to  the  respondent's  defmse. 
the  Preskiing  Official  may  dismiss  the 
duogse  on  her  or  his  own  motion  or  on 
a  motion  of  the  reqxmdent  If  the 
respoodent  fells  to  reqxmd  with 
reasood>le  diligsnce  to  the  requeets  for 
discovery  by  the  Office  of  Munitions 
Control  or  the  Presiding  Offidal,  an  her 
or  his  own  modon  or  im)tion  (tf  the 
Office  of  Munitions  Control,  and  upon 
such  notioa  to  the  respoodent  as  tlM 
Presiding  Official  may  dirsct.  may  strike 
reepoodent's  answer  and  declare  the 
respondsnt  in  default,  or  make  any 
other  ruling  whicfa  the  Preeiding  Offidal 
deems  neceeeary  and  |ust  under  the 
drcumstanoes.  If  e  thfrd  party  fails  to 
respond  to  the  request  for  informotion, 
die  Piesiding  Offidal  shall  consider 
whether  dw  evidence  sott^  is 
necessary  to  a  fair  hearing,  and  if  it  is 
so  Beoesaanr  tbet  e  fair  beering  may  not 
be  bald  wttbevt  it,  die  Prseidittg.Offidal 
shall  diamias  die  cbarfss. 


glSkf   PielieannQ 

(a)  The  Presiding  Offidel  aaay.  upon 
bis  own  motion  or  upon  motioa  of  any 
party,  request  die  parties  or  their 
couneel  to  a  prehearing  CDnfarence  to 
consider  (1)  simplificatioo  of  issues;  (2) 
the  necessity  or  deeirability  of 
amendments  to  pleadings;  (3)  obtaining 
stipulations  of  feet  and  of  documents  to 
avoid  unnecessery  proof;  or  (4)  such 
other  matter  as  may  expedite  the 
disposition  of  the  proceeding.  The 
Presiding  Offidel  will  prepere  a 
summary  of  the  ection  agreed  upon  or 
taken  at  the  confeienoe,  and  will 
incoiporate  therein  any  written 
stipulations  or  agreements  made  by  die 
parties.  Ine  conference  proceedings 
may  be  recorded  magnetically  or  taken 
by  e  reporter  and  transcribed,  and  fifed 
with  the  Presiding  OfficiaL 

(b)  If  a  coofsreooe  is  impracticsbW, 
the  Presiding  Offidal  may  request  dw 
parties  to  oorreqiond  widi  him  or  her  to 
achieve  the  purposes  of  e  oonfareoce. 
The  Presiding  Offidal  shall  prepare  a 
summary  of  action  taken  as  in  the  caae 
of  a  conference. 

e  •2B>i8   Heerln^Ba 

(a)  A  respondent  m^o  had  not  filed  a 
timely  written  answer  is  not  entiUed  to 
a  hearing,  and  the  case  may  be 
considered  by  the  Prssidii^  Offidal  as 
provided  in  §  128.4(s).  If  sny  snswer  Is 
filed,  but  no  oral  hearing  demanded,  die 
Presiding  Official  may  proceed  to 
considsr  the  case  upon  the  wrritten 
pleadings  and  evidence  availshfe.  The 
Presiding  Offidal  may  provide  lor  the 
making  of  die  record  in  such  manner  aa 
the  Presiding  Official  deems 
appropriats.  If  respondent  answers  snd 
demsnds  an  oral  hearing,  the  Presiding 
Offidal.  upon  due  notice,  shall  set  the 
case  Cor  hearing,  unless  a  respondent 
has  raised  in  his  answer  no  issuee  ol 
material  feet  to  be  determined.  If 
respondent  Calls  to  appear  at  a 
scheduled  heering.  die  beering 
nevertheloes  mey  proceed  in 
respondent's  abssnce,  The  respondent's 
failure  to  qipear  will  not  affect  die 
validity  of  the  heering  or  any 
prooesdings  or  action  theredter. 

(b)  The  Presiding  Official  may 
administer  oeths  aiiad  affirmations. 
Respondent  may  be  represented  by 
coims^  Unless  odterwise  agreed  by  the 
parties  and  die  Presiding  Offidal,  the 
proceeding  will  be  taken  by  a  reporter 
or  by  magnetic  recording,  transcribed, 
and  filed  wtdi  die  Pnddttng  OBdaL 
Respondent  msy  examine  the  transcript 
and  may  obtaina  oopy  upon  payment  of 
proper  costs. 
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(a)  The  Pradding  OCBdal  may 
confonn  any  part  of  the  pnxxedings 
befoi*  him  or  her  to  the  Federal  Rules 
of  Qvil  Procedure.  The  record  may  be 
made  available  in  any  other 
admioistiative  or  other  proceeding 
involving  the  same  respimdent. 

(b)  The  Presiding  Official,  after 
considering  the  record,  will  prepare  a 
written  report.  The  report  wul  include 
findings  of  bet.  findings  of  law.  a 
finding  whether  a  law  or  regulation  has 
been  violated,  and  the  Presiding 
Official's  recommendations.  It  shall  be 
transmitted  to  the  Assistant  Secretary 
for  Politico-Military  Affairs,  Department 
of  State. 

I121.10   DIapoeWow  e«  proceedlnge. 

Where  the  evidanoe  is  not  sufficient 
to  support  the  charges,  the  Director, 
Office  of  Munitions  Control  m  the 
Presiding  Official  will  dismiss  the 
charges.  Where  the  Presiding  Official 
finds  that  a  violation  has  been 
committed,  the  Presiding  Official's 
rocommendation  shall  be  advisory  only, 
llie  Assistant  Secretary  for  Politico- 
Military  Affairs  will  review  the  record, 
consider  the  report  of  the  Presiding 
Offidal,  and  make  an  appropriate 
disposition  of  the  case.  The  Director 
may  issue  an  order  debarring  the 
respondent  from  participating  in  the 
export  of  definise  articles  or  technical 
data  or  the  furnishing  of  defense 
services  as  provided  in  §  127.6  of  this 
subc^pter,  impoee  a  dvil  penalty  as 
provided  in  S  127.9  of  this  subchapter  or 
tdce  such  other  action  as  the  presiding 
Official  deems  appropriate.  Any 
debarment  order  wiU  be  effective  for  the 
period  of  time  specified  therein  and 
may  contain  such  additional  terms  and 
conditions  as  are  deemed  appropriate.  A 
copy  of  the  order  together  with  a  copy 
of  the  Presiding  Official's  report  will  be 
served  upon  the  respondent. 


•ndrepertof       Military  Affairs.  If  the  Director  does  not 
approve  the  proposal,  the  case  will 

Cceed  as  though  no  consent  propoeal 
been  made.  LF  the  Director  approves 
the  proposal,  an  appropriate  order  may 
be  issued. 

(b)  Cases  may  also  be  settled  prior  to 
service  of  a  chaiging  letter.  In  such  an 
event,  a  proposed  charging  letter  shall 
be  prepaired,  and  a  consent  agreement 
ana  oi^er  shall  be  submitted  for  the 
approval  and  signature  of  the  Assistant 
Secretary  for  Politico-Military  Affairs, 
and  no  action  by  the  Presiding  Official 
shall  be  required.  Cases  which  are 
settled  may  not  be  reopened  or 
appealed. 


|12t.12 

The  Presiding  Official  may  grant  a 
rehearing  or  reopen  a  proceeding  at  any 
time  for  the  purpose  of  hearing  any 
relevant  and  material  evidence  which 
was  not  known  or  obtainable  at  the  time 
of  the  original  hearing.  A  report  for 
rehearing  or  reopening  must  contain  a 
summary  of  such  evidence,  and  must 
explain  the  reasons  why  it  could  not 
have  been  presented  at  the  original 
hearing.  The  Presiding  Offidal  will 
inform  the  parties  of  any  further 
hearing,  and  will  conduct  such  heering 
and  submit  a  report  and 
recommendations  in  the  same  manner 
as  provided  for  the  original  proceeding 
(described  in  §128.10). 


UMI 


|12t.11 

(a)  The  Office  of  Mtmitions  Control 
and  the  respondent  may,  by  agreement, 
submit  to  the  Presiding  Official  a 
proposal  for  the  issuance  of  a  consent 
order.  The  Presiding  Offidal  will  review 
the  facts  of  the  case  and  the  proposal 
and  may  conduct  confnenoes  with  the 
parties  and  may  require  the  presentation 
of  evidence  in  the  case.  If  the  Presiding 
Official  does  not  approve  the  proposal, 
the  Presiding  Offidal  will  notify  the 
parties  and  Ute  case  will  proceed  as 
though  no  consent  proposal  had  been 
made.  If  the  proposal  is  approved,  the 
Presiding  Official  wrill  report  the  facts  of 
the  CMe  along  «rith  reconunendations  to 
the  Assistant  Secretary  for  Politico- 


upon  defavdt  %vill  not  be  entertained  if 
the  respondent  has  failed  to  seek  relief 
as  provided  in  §  128.4(b). 

(c)  Matters  considered  on  appeal.  An 
appeal  will  be  considered  upon  the 
basis  of  the  assembled  record.  This 
record  consists  of  (but  is  not  limited  to) 
the  charging  letter,  the  respondent's 
answer,  the  transcript  or  magnetic 
recording  of  the  hearing  before  the 
Presiding  Offidal,  the  report  of  the 
Presiding  Offidal,  the  order  of  the 
Assistant  Searetary  for  Politico-Military 
Affairs,  and  any  other  relevant 
documents  involved  in  the  proceedings 
before  the  Presiding  Offidal.  The  Under 
Secretary  for  Security  Assistance, 
Sdence  and  Technology  may  direct  a 
rehearing  and  reopening  before  the 
Presiding  Offidal  if  he  or  she  finds  that 
the  record  is  insuffident  or  that  new 
evidence  is  relevant  and  material  to  the 
issues  and  was  not  known  and  was  not 
available  to  the  respondent  at  the  time 
of  the  original  hearings. 

(d)  Effect  of  appeals.  The  taking  of  an 
appeal  will  not  stay  the  operation  of  any 


|12t.13 

(a)  Filing  of  appeals.  An  appeal  must 
be  in  writing,  and  be  addressed  to  and 
filed  with  the  Under  Secretary  of  State 
for  Security  Assistance,  Sdence  and 
Tedmology,  Department  of  State, 
Washington,  DC  20520.  An  appeal  from 
a  final  order  denying  export  privileges 
or  imposing  dvil  penalties  must  be  filed 
within  30  days  after  receipt  of  a  copy  of 
the  order.  If  the  Under  Secretary  cannot 
for  any  reason  act  on  the  appeal,  he  or 
she  may  designate  another  Department 
of  State  offidal  to  receive  and  act  on  the 
appeal. 

(b)  Grounds  and  conditions  for 
appeal.  The  respondent  may  appeal 
from  the  debarment  or  from  the 
imposition  of  a  dvil  penalty  (except  the 
imposition  of  dvil  penalties  pursuant  to 
a  consent  order  pursuant  to  §  128.11) 
upon  the  ground:  (1)  That  the  findings 
of  a  violation  are  not  supported  by  any 
substantial  evidence;  (2)  that  a 
prejudidal  error  of  law  was  committed: 
or  (3)  that  the  provisions  of  the  order  are 
arbitrary,  capricious,  or  an  abuse  of 
discretion.  The  appeal  must  spedfy 
upon  which  of  these  grounds  the  appeal 
is  based  and  must  inmcate  from  which 
provisions  of  the  order  the  appeal  is 
t^can.  An  appeal  from  an  order  issued 


order. 

(e)  Preparation  of  appeals. — (I) 
General  requirements.  An  appeal  shall 
be  in  letter  form.  The  appeal  and 
accompanying  material  should  be  filed 
in  duplicate,  unless  otherwise 
indicated,  and  a  copy  simultaneously 
mailed  or  delivered  to  the  Director, 
Office  of  Mimitions  Control.  Department 
of  State,  Washington.  DC  20520. 

(2)  Oral  presentation.  The  Under 
Secretary  for  Seciirity  Assistance, 
Sdence  and  Technology  may  grant  the 
appellant  an  opportunity  for  oral 
argument  and  will  set  the  time  and 
place  for  oral  argument  and  will  notify 
the  parties,  ordinarily  at  least  10  days 
before  the  date  set. 

(f)  Decisions.  All  appeals  will  be 
considered  and  dedded  within  a 
reasonable  time  after  they  are  filed.  An 
appeal  may  be  granted  or  denied  in 
whole  or  in  part,  or  dismissed  at  the 
request  of  the  appellant.  The  dedsion  of 
the  Under  Secretary  for  Security 
Assistance,  Sdence  and  Technology 
will  be  final. 

1128.14    ConfidantialRyerpraeaedlnge. 

Proceedings  under  this  part  are 
confidential.  The  dociunents  referred  to 
in  §  128.17  are  not,  however,  deemed  to 
be  confidential  Reports  of  the  Presiding 
Offidal  and  copies  of  transcripts  or 
recordhigs  of  hearings  will  be  available 
to  parties  and,  to  the  extent  of  their  own 
testimony,  to  vritnesses.  All  records  are 
available  to  any  U.S.  Government 
agency  showing  a  proper  interest 
therein. 
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(•)  Ihvocation  ofpnbationary 
period*.  A  dabtnneot  or  Intofim 
suspMukn  order  may  Mt  a  probationary 
period  during  which  the  oroer  may  ba 
held  in  abeyance  for  all  or  part  of  the 
debannant  or  suapension  period,  subject 
to  the  oooditlons  stated  therein.  Hie 
Director.  Office  of  Munitions  Control, 
may  apply,  without  notice  to  any  person 
to  be  aOBcted  thereby,  to  the  Presiding 
Official  far  an  order  revoking  probation 
when  it  appears  that  the  cmditions  of 
the  probittion  have  been  fareedied.  TIm 
facts  in  su|»ort  of  the  appUcaticm  will 
be  pmeented  to  the  Pre^ding  Official, 
who  will  report  thereon  and  make  a 
recommenttttion  to  the  Assistant 
Secretaiy  for  P(^tico>Military  Aflairs. 
The  latter  wrill  make  a  d«tennination 
whether  to  revoke  probation  and  will 
issue  an  c^i»opriate  order. 

(b)  Hearihg—il)  Objections  upon 
notice.  Any  person  affsctad  by  an 
application  upon  notice  to  revoke 
probetion.  writhin  the  time  specified  in 
the  notice,  may  file  objections  with  the 
Presiding  OffidaL 

(2)  Objections  to  order  without  notice. 
Any  person  adversely  afCscted  by  an 
order  revoking  probation,  without 
notice  may  raqueat  that  the  order  be  sat 
aside  by  filing  his  Directions  thereto 
with  the  Presiding  OfficiaL  The  request 
will  not  stay  the  effective  date  of  the 
order  or  reviacatioo. 

(3)  J{e9uimmente  for  filing  objections. 
Objections  filed  with  the  Presic^g 
Official  must  be  submitted  in  writing 
and  in  duplicate.  A  copy  must  be 
simultanaoosW  submitted  to  the  Office 
Of  Munitions  Control  Denials  and 
admiaaiona.  aa  well  as  any  mitigating 
drcumstanoaa.  wdiich  the  person 
affected  intends  to  present  must  be  set 
forth  in  or  accomputiy  the  letter  of 
objection  and  must  be  supported  by 
evidence.  A  rsqueat  for  an  oral  hearing 
may  be  made  at  the  time  of  filing 
objections. 

(4)  DstarauiMtioR.  The  application 
and  ol^ectiona  thnato  %vill  be  referred  to 
the  Presiding  Official.  An  oral  hearing, 
if  requeated,  will  be  conducted  at  an 
early  convenient  date,  unless  the 
ol^ections  filed  raise  no  issues  of 
material  fact  to  be  determined.  Hie 
Presiding  Official  will  report  the  focts 
and  make  a  recommendation  to  the 
Assistant  Secretary  for  P(ditico-Military 
AfCairs,  who  vrill  determine  whether  t^ 
application  should  be  granted  or  denied 
and  ¥riU  issue  an  apimmriate  ordor.  A 
copy  of  the  order  and  of  the  Presiding 
Official's  report  will  be  furnished  to  any 
person  afiadad  thereby. 

(c)  fijjfact  ofrwocation  on  other 
actions.  The  revocation  of  a 


pmbatlonary  period  will  not  prschide 
any  other  action  concerning  a  furttiar 
violation,  even  when  revocation  is 
based  on  the  further  violetion. 

|12t.U   EjrtsnelanetlliMi 

The  Presiding  Official,  for  good  cause 
shown,  may  extend  the  time  within 
which  to  iMepare  and  submit  an  answer 
to  a  charging  letter  or  to  perform  any 
other  act  required  by  this  part  128. 


fiat.17   A«alabMlyef( 

All  diarging  letters,  debarment  orders, 
orders  imposiog  civil  penalties, 
probationaiy  periods,  and  interim 
suspension  orders  are  available  for 
public  in^Mction  in  the  Public  Reading 
Room  of  the  Department  of  State. 

PART  129-{RE8ERVED] 

PAirriao-pouncAL 

CONTRIBUTIONS.  FEES  AND 


Sk. 

130.1  PuxpoM. 

130.2  Applicant. 

130.3  Armed  forces. 

130.4  Defeiue  ii tides  and  deniue  tervices. 

130.5  Fee  or  camnisiion. 

130.6  Politiad  coatrttxitiMi. 
13a7    Supplier. 

13as    Vendor. 

130.9  Obligation  to  ftimish  informetioo  to 
the  Office  of  Defense  Trade  Controls. 

130.10  Infonnation  to  be  furnished  fay 
applicant  or  mpplier  to  the  Offke  of 
Defense  Ttsde  Cootrols. 

130.11  Supplamentaiy  reports. 
13ai2    Infannation  to  be  furnished  bjr 

vendor  to  applicant  or  supplier. 

130.13  Infonnation  to  be  hunished  to 
applicant,  supplier  or  vendor  Iqr  a 
recipient  of  a  fee  or  commission. 

130.14  Recordkeeping. 

13aiS   Confidential  miness  information. 
13ai6   Other  reporting  requirements. 
130.17    UtiUxatiaa  of  and  aooeae  to  reports 
and  records. 
dathaillji  Sec  39,  Aims  Export  Control 
Act.  90  Stat  767  (22  U.S.C  2779):  EO. 
1195S.  42  FR  4311. 3  CFR.  1977  Camp,  p.79: 
22  U.S.C  2658. 

IISOlI    Purpoee. 

Section  39(a)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2779)  provides 
that  the  Secretary  of  State  shul 
prescribe  regulations  with  respect  to 
reporting  on  certain  payments  relating 
to  sales  of  defense  articfes  and  defense 
services.  The  provisions  of  this  part 
implement  that  reqidrement.  Definitions 
wUdi  apply  to  this  part  are  contained 
in  §$  130.2  through  130.8. 


export  of  dehnaa  articlee  or  defense 
servioea  valued  in  an  amount  of 
$500,000  or  man  which  are  being  acrid 
commercially  to  or  fw  the  use  of  the 
armed  forces  of  a  foreign  country  or 
international  organization.  This  term 
also  includes  a  person  to  whom  the 
required  license  or  q>proval  has  been 
given. 


I130J 

Armed  fotcm  means  the  army,  navy, 
marine,  air  force,  or  coert  guard,  as  %vell 
as  the  national  guard  and  national 
police,  of  a  fbr^gn  country.  This  terra 
alao  inchidee  eny  military  unit  or 
military  personnel  organind  under  or 
assigned  to  an  intemetional 
organization. 

11304 


Defense  articles  and  defense  services 
have  the  meaning  given  thoee  terms  in 
paragraphs  (3),  (4)  and  (7)  of  section  47 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2794  (3).  (4),  and  (7)).  Whan  used 
with  reference  to  OHumert^  sales,  the 
definitions  in  §§  120.6  and  120.9  olMs 
subchapter  apply. 


iiaoa 

Applicant  means  any  person  who 
appUoato  the  Offioa  of  Defense  Trade 
CoBtrob  far  any  hoanse  or  approfval 
requiied  imdar  this  subchapter  for  the 


fiaoj   Feeer( 

(a)  Fee  or  commission  means,  except 
as  provided  in  paragraph  (b)  of  this 
section,  any  loui,  gift,  donation  or  other 
payment  of  $14NX)  or  more  mode,  or 
offered  or  agreed  to  be  made  directly  or 
indirectly,  whether  in  cash  or  in  kind, 
and  whether  or  not  pursuant  to  a 
written  contract,  wUch  ia: 

(1)  To  or  at  the  direction  of  any 
person,  irrespective  of  nationality, 
whether  or  not  employed  by  or  affiliated 
with  an  applicant,  a  auppliar  or  a 
vendor,  and 

(2)  For  the  aoUdtation  or  (rnxnotfoa 
or  otherwiae  to  secure  the  conclusion  of 
a  sale  of  defense  aitides  or  defense 
services  to  or  for  the  use  of  the  armed 
forces  of  a  faieign  country  or 
international  organization. 

(b)  The  term  fee  or  commission  does 
not  include: 

(1)  A  poUticd  oontrfliutlon  or  a 
payment  excluded  by  S  130.6  from  the 
definition  of  political  contribution: 

(2)  A  normal  salary  (excluding 
contingent  compenaetion)  eatablished  at 
an  annual  rate  and  paid  to  a  regular 
employee  of  an  applicant  supplier  or 
vendor; 

(3)  General  advertising  or  promotional 
expenses  not  directed  to  any  particular 
sale  or  purchaser;  or 

(4)  Pajrments  made,  or  offered  or 
agreed  to  be  mede,  aolely  for  the 
purdiaae  by  an  applicant,  supplier  or 
vendor  of  ^ledfic  goods  or  teomlcal. 
operational  or  advlaory  servlcaa,  which 
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payuMOta  are  not  dicproportionate  in 
amount  with  the  value  of  the  specific 
goods  or  sarvicas  actually  furnished. 


I130J 

Political  contribution  means  any  loan, 
gift,  donation  or  other  payment  of 
Si  .000  or  more  made,  or  oCfiared  or 
agreed  to  be  made,  directlv  or  indirectly, 
whether  in  cash  or  in  kind,  which  is: 

(a)  To  or  for  the  benefit  of,  or  at  the 
direction  of,  any  foroign  candidate, 
committee,  political  party,  political 
btction.  or  government  or  governmental 
subdivisiim,  or  any  individual  elected, 
appointed  or  othOTwise  designated  as  an 
eoaployee  or  officer  thereof;  and 

(b)  For  the  solicitation  or  promotion 
or  otherwise  to  secure  the  amdusion  of 
a  sale  of  defense  articles  or  defense 
services  to  or  for  the  use  of  the  armed 
ftmxs  of  a  foreign  country  or 
international  organization.  Taxes, 
customs  duties,  license  fees,  and  other 
charges  reauired  to  be  paid  by 
applicable  law  or  regulation  are  not 
resided  as  political  contributions. 


iiaar 

Supplier  means  any  person  who 
enters  into  a  contract  with  the 
Department  of  Defense  for  the  sale  of 
deronse  articles  or  defense  services 
valued  in  an  amount  of  $500,000  or 
more  imdw  section  22  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2762). 

f130J    Vendor. 

Vendor  means  any  distributor  at 
manufacturer  who,  directly  or 
indirectly,  furnishes  to  an  applicant  or 
supplier  defense  articles  valued  in  an 
amount  of  $500,000  or  more  which  are 
end-items  or  major  components  as 
defined  in  S  121.8  of  this  subchspter.  It 
slso  means  any  person  who,  directly  or 
indirectly,  furnishes  to  an  applicant  or 
supplier  defense  articles  or  services 
valued  in  an  amount  of  $500,000  or 
more  when  such  srticles  or  services  are 
to  be  delivered  (or  incorporated  in 
defense  articles  or  defonse  services  to  be 
delivered]  to  or  for  the  use  of  the  armed 
forces  of  a  foreign  country  or 
international  organization  under 

(1)  A  sale  requiring  a  license  or 
approval  from  the  Office  of  Defense 
Trade  Cootrols  under  this  subchapter,  or 

(2)  A  sale  pursuant  to  a  contract  with 
the  Department  of  Defense  under 
section  22  of  the  Arms  Export  Control 
Act  (22  U.S.C  2762). 

fISObt   ObHgelion to ftmlah hif m inallon 
to  Mm  OMee  of  Dalenae  Trade  Controls. 

(a)(1)  Each  applicant  must  inform  the 
Office  of  Defense  Trade  Qmtrols  as  to 
wriMthar  applicant  or  its  vendors  have 
paid,  or  ofined  or  agreed  to  pay.  in 


respect  of  sny  sale  few  which  a  license 
or  spproval  is  requested: 

(i)  Political  contributions  in  an 
aggregate  amount  of  $5,000  or  more,  or 

(ii)  Fees  or  commissions  in  an 
aggregate  amount  of  $100,000  or  more. 
If  so,  applicant  must  fiimish  to  the 
Office  of  Defense  Trade  Controls  the 
informaticm  specified  in  §  130.10.  The 
furnishing  of  such  information  or  an 
explanation  satisfactory  to  the  Director 
of  the  Office  of  Defense  Trade  Controls 
as  to  why  all  the  information  cannot  be 
furnished  at  that  time  is  a  condition 

Erec»dent  to  the  granting  of  the  relevant 
cense  or  approval. 

(2)  The  reiquirements  of  this  paragraph 
do  not  apply  in  the  case  of  an 
application  %vith  respect  to  a  sale  for 
which  all  the  information  specified  in 
$  130.10  which  is  required  by  this 
section  to  be  reported  shall  already  have 
been  furnished. 

(b)  Each  supplier  must  inform  the 
Office  of  Defense  Trade  Controls  as  to 
whether  the  supplier  or  its  vendors  have 
paid,  or  offiered  or  agreed  to  pay,  in 
respect  of  any  sale: 

(1)  Political  contributions  in  an 
aggregate  amount  of  $5,000  or  more,  or 
,     (2)  Fees  or  commissions  in  an 
aggregate  amount  of  $100,000  or  more. 
If  so,  supplier  must  fiimish  to  the  Office 
of  Defense  Trade  Controls  the 
information  specified  in  §  130.10.  The 
information  required  to  be  furnished 
pursuant  to  this  paragraph  must  be  so 
rumished  no  later  than  30  days  after  the 
contract  award  to  such  supplier,  or  such 
earlier  date  as  may  be  specified  by  the 
Department  of  Defense.  For  purposes  of 
this  paragraph,  a  contract  award 
includes  a  purchase  order,  exercise  of 
sn  option,  or  other  procxirement  action 
requiring  a  supplier  to  furnish  defense 
articles  or  defense  services  to  the 
Department  of  Defense  for  the  purposes 
of  section  22  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2762). 

(c)  In  determining  whether  an 
applicant  or  its  vendors,  or  a  supplier  or 
its  vendors,  as  the  case  may  be,  have 
paid,  or  offered  or  agreed  to  pay. 
poUtical  contributions  in  an  aggregate 
amount  of  $5,000  or  more  in  respect  of 
any  sale  so  as  to  require  a  report  under 
this  section,  there  must  be  included  in 
the  computation  of  such  aggregate 
amount  any  political  contributions  in 
respect  of  the  sale  which  are  paid  by  or 
on  behalf  of,  or  at  the  direction  of,  any 
person  to  whom  the  applicant,  supplier 
or  vendor  has  paid,  or  offered  or  agreed 
to  psy.  a  fee  or  commission  in  respect 
of  the  sale.  Any  such  political 
contributions  are  deemed  for  purposes 
of  this  part  to  be  poUtical  contributions 
by  the  applicant,  supplier  or  vendor 


who  paid  or  offered  or  agreed  to  pay  the 
fee  or  commission. 

(d)  Any  applicant  or  supplier  which 
has  informed  the  Office  of  Defense 
Trade  Controls  imder  this  section  that 
neither  it  nor  its  vendors  have  paid,  or 
offiared  or  agreed  to  pay,  political 
contributions  or  fees  or  commissions  in 
an  aggregate  amount  requiring  the 
information  specified  in  §  130.10  to  be 
furnished,  must  subsequently  furnish 
such  information  within  30  days  after 
learning  that  it  or  its  vendors  had  paid, 
or  offiered  or  agreed  to  pay,  political 
contributions  or  fees  or  commissions  in 
respect  of  a  sale  in  an  aggregate  amoimt 
which,  if  known  to  applicant  or  supplier 
at  the  time  of  its  previous 
commimication  with  the  Office  of 
Defense  Trade  Controls,  would  have 
required  the  furnishing  of  information 
under  §  130.10  at  that  time.  Any  report 
furnished  under  this  paragraph  must,  in 
addition  to  the  information  specified  in 
§  130.10,  include  a  detailed  statement  of 
the  reasons  why  applicant  or  supplier 
did  not  furnish  the  information  at  the 
time  specified  in  paragraph  (a)  or 
paragraph  (b)  of  this  section,  as 
applicable. 

f  130.10    Infomiation  to  IM  furnished  by 
applicant  or  suppiler  to  the  Office  of 
Defense  Trade  Contrels. 

(a)  Every  person  required  under 
§  130.9  to  furnish  information  specified 
in  this  section  in  respect  to  any  sale 
must  furnish  to  the  Office  of  Defense 
Trade  Controls: 

(1)  The  total  contract  price  of  the  sale 
to  the  foreign  purchaser; 

(2)  The  name,  nationality,  address  and 
principal  place  of  business  of  the 
applicant  or  supplier,  as  the  case  may 
be,  and,  if  applicable,  the  employer  and 
title; 

(3)  The  name,  nationality,  address  and 
principal  place  of  business,  and  if 
applicable,  employer  and  title  of  each 
foreign  purchaser,  including  the 
ultimate  end-user  involved  in  the  sale; 

(4)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  statement  setting 
forth  with  respect  to  such  sale: 

(i)  The  amount  of  each  political 
contribution  paid,  or  offered  or  agreed 
to  be  paid,  or  the  amoimt  of  each  fee  or 
commission  paid,  or  offered  or  agreed  to 
be  paid; 

(ii)  The  date  or  dates  on  which  each 
reported  amount  was  paid,  or  offered  or 
ag^reed  to  be  paid; 

(iii)  The  recipient  of  each  such 
amount  paid,  or  intended  recipient  if 
not  yetpaid; 

(iv)  Tne  person  who  paid,  or  offered 
or  agreed  to  pay  such  amount:  and 

(vjThe  aggregate  amounts  of  political 
contributions  and  of  fees  or 
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commiMion,  respectively,  which  shall 
have  been  reported. 

(b)  In  responding  to  paragraph  (a)(4) 
of  this  section,  the  statement  must: 

(1)  With  respect  to  each  payment 
reported,  state  whether  such  payment 
was  in  cash  or  in  kind.  If  in  kind,  it 
must  include  a  description  and 
valuation  thereof.  Where  precise 
amounts  are  not  available  because  a 
payment  fias  not  yet  been  made,  an 
estimate  of  the  amount  offered  or  agreed 
to  be  paid  must  be  provided; 

(2)  With  respect  to  each  recipient, 
state: 

(i)  Its  name; 

(ii)  Its  nationality: 

(iii)  Its  address  and  principal  place  of 
business: 

(iv)  Its  employer  and  title;  and 

(v)  Its  relationship,  if  any,  to 
applicant,  supplier,  or  vendor,  and  to 
any  foreign  purchaser  or  end-user. 

(c)  In  submitting  a  report  required  by 
$  130.9,  the  detailed  information 
specified  in  paragraph  (a)(4)  and  (b)  of 
this  section  need  not  be  included  if  the 
payments  do  not  exceed: 

(1)  $2,500  in  the  case  of  political 
contributions;  and 

(2)  $50,000  in  the  case  of  fses  or 
commissions. 

In  lieu  of  reporting  detailed  information 
with  respect  to  such  payments,  the 
aggregate  amount  thereof  must  be 
reported,  identified  as  miscellaneous 
political  contributions  or  miscellaneous 
fees  or  commissions,  as  the  case  may  be. 

(d)  Every  person  required  to  furnish 
the  information  specified  in  paragraphs 
(a)  and  (b)  of  this  section  must  respond 
fully  to  each  subdivision  of  those 
paragraphs  and,  where  the  correct 
response  is  none  or  not  applicable," 
must  so  state. 

1130.11    Supptementwy  reports. 

(a)  Every  applicant  or  supplier  who  is 
required  imder  §  130.9  to  furnish  the 
information  specified  in  §  130.10  must 
submit  a  supplementary  report  in 
connection  with  each  sale  in  respect  of 
which  applicant  or  supplier  has 
previously  been  required  to  furnish 
information  if: 

(1)  Any  political  contributions 
aggregating  $2,500  or  more  or  fees  or 
commissions  aggregating  $50,000  or 
more  not  previously  reported  or  paid,  or 
offered  or  agreed  to  be  paid  by  applicant 
or  supplier  or  any  vendor. 

(2)  Subsequent  developments  cause 
the  information  initially  reported  to  be 
DO  longer  accurate  or  complete  (as  in  the 
case  where  a  payment  actually  made  is 
substantially  diffisrent  in  amount  firom  a 
previously  reported  estimate  of  an 
amoimt  offiered  or  agreed  to  be  paid);  or 

(3)  Additional  details  are  requested  by 
the  Office  of  Defense  Trade  Controls 


with  respect  to  any  miscellaneous 
payments  reported  under  $  130.10(c). 
(b)  Supplementary  reports  must  be 
sent  to  the  Office  of  Defense  Ttade 
Controls  within  30  days  after  the 
payment,  offer  or  agreement  reported 
therein  or,  when  requested  by  ihe  Office 
of  Defense  Trade  Controls,  within  30 
days  after  such  request,  and  must 
include: 

(1)  Any  information  specified  in 
§  130.10  required  or  requested  to  be 
reported  and  which  was  not  previously 
reported;  and 

(2)  The  Defense  Trade  Control  license 
number,  if  any.  and  the  Department  or 
Defense  contract  nimiber.  if  any.  related 
to  the  sale. 

1130.12   kifomwtiontobefumWtedby 
vendor  to  applicant  or  suppilar. 

(a)  In  order  to  determine  whether  it  is 
obliged  xmder  §  130.9  to  furnish  the 
information  specified  in  §  130.10  with 
respect  to  a  sale,  every  applicant  or 
supplier  must  obtain  from  each  vendor, 
from  or  through  whom  the  applicant 
acquired  defense  articles  or  defense 
services  forming  the  whole  or  a  part  of 
the  sale,  a  full  disclosure  by  the  vendor 
of  all  political  contributions  or  fees  or 
commission  paid,  by  vendor  with 
respect  to  such  sale.  Such  disclosiue 
must  include  responses  to  all  the 
information  pertaining  to  vendor 
required  to  enable  appUcant  or  supplier, 
as  the  case  may  be,  to  comply  fully  with 
§§  130.9  and  130.10.  If  so  required,  they 
must  include  the  information  furnished 
by  each  vendor  in  providing  the 
information  specified. 

(b)  Any  vendor  which  has  been 
requested  by  an  applicant  or  supplier  to 
furnish  an  initial  statement  imder 
paragraph  (a)  of  this  section  must, 
except  as  provided  in  paragraph  (c)  of 
this  section,  furnish  such  statement  in  a 
timely  manner  and  not  later  than  20 
days  after  receipt  of  such  reauest. 

(c)  If  the  vendor  believes  tnat 
furnishing  information  to  an  applicant 
or  supplier  in  a  requested  statement 
would  luireasonably  risk  injury  to  the 
vendor's  commercial  interests,  the 
vendor  may  furnish  in  lieu  of  the 
statement  an  abbreviated  statement 
disclosing  only  the  aggregate  amount  of 
all  political  contributions  and  the 
aggregate  amoimt  of  all  fees  or 
commissions  which  have  been  paid,  or 
offered  or  agreed  to  be  paid,  or  offered 
or  agreed  to  be  paid,  by  the  vendor  with 
respect  to  the  sale.  Any  abbreviated 
statement  furnished  to  an  applicant  or 
supplier  under  this  paragraph  must  be 
accompanied  by  a  certification  that  the 
requested  information  has  been  reported 
by  the  vendor  diregtly  to  the  Office  of 
Defense  Trade  Controls.  The  vendcv 


must  simultaneously  report  fully  to  the 
Office  of  Defense  Trade  Controls  all 
information  which  the  vendor  would 
otherwise  have  been  required  to  report 
to  the  applicant  or  supplier  under  this 
section.  Each  such  report  must  clearly 
identify  the  sale  with  respect  to  whidi 
the  reported  infimination  pertains. 

(d)(1)  If  upon  the  25th  day  after  the 
date  of  its  request  to  vendor,  an 
applicant  or  supplier  has  not  received 
from  the  vendw  the  initial  statement 
required  by  paragraph  (a)  of  this  section, 
the  appUcant  or  supplier  must  submit  to 
the  Office  of  Defense  Trade  Controls  a 
signed  statement  attesting  to: 

(i)  The  manner  and  extent  of 
applicant's  or  supplier's  attempt  to 
obtain  from  the  vendor  the  initial 
statement  required  under  paragraph  (a) 
of  this  section; 

(ii)  Vendor's  feilure  to  comply  with 
this  section;  and 

(iii)  The  amount  of  time  which  has 
elapsed  between  the  date  of  applicant's 
or  supplier's  request  and  the  date  of  the 
signed  statement; 

(2)  The  failure  of  a  vendor  to  comply 
with  this  section  does  not  relieve  any 
applicant  or  supplier  otherwise  required 
by  §  130.9  to  submit  a  report  to  the 
C^ce  of  Defense  Trade  Controls  from 
submitting  such  a  report. 

1130.13    Information  to  be  fumWMdle 
applicant,  supplier  or  vendor  by  a  leciplewl 
of  a  fee  or  commieaton. 

(a)  Every  applicant  or  supplier,  and 
each  vendor  thereof; 

(1)  In  order  to  determine  whether  it  is 
obliged  under  §  130.9  or  §  130.12  to 
furnish  information  specified  in 

§  130.10  with  respect  to  a  sale;  and 

(2)  Prior  to  furnishing  such 
information,  must  obtain  from  each 
person,  if  any,  to  whom  it  has  paid,  or 
offered  or  agreed  to  pay.  a  fee  or 
commission  in  respect  of  such  sale,  a 
timely  statement  containing  a  full 
disclosure  by  such  a  person  of  all 
poUtical  contributions  paid,  or  offered 
or  agreed  to  be  paid,  by  it  or  on  its 
behalf,  or  at  its  direction,  in  respect  of 
such  sale.  Such  disclosure  must  include 
responses  to  all  the  information 
required  to  enable  the  applicant, 
supplier  or  vendor,  as  the  case  may  be. 
to  comply  fully  with  §§  130.9. 130.10, 
and  130.12. 

(b)  In  obtaining  information  under 
paragraph  (a)  of  this  section,  the 
applicant,  supplier  or  vendor,  as  the 
case  may  be.  must  also  require  each 
person  to  whom  a  fee  or  commission  is 
paid,  or  offered  or  agreed  to  be  paid,  to 
furnish  from  time  to  time  such  reports 
of  its  political  contributions  as  may  be 
necessary  to  enable  the  applicant, 
supplier  or  vendor,  as  the  case  may  be. 
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to  comply  fully  with  SS  130.9. 130.10. 
130.11.  and  130.12. 

(c)  liio  q>pliGant  luppliar  or  vendor. 
M  tho  cam  may  be,  must  include  any 
political  oontz&utioiia  paid,  or  ofierad 
or  agreed  to  be  paid,  by  or  on  behalf  of. 
or  at  the  directioa  of,  any  panoD  to 
whom  it  has  paid,  or  offered  or  agreed 
to  pay  a  fee  or  oommiasian  in 
determining  whether  applicant,  supplier 
at  vendor  is  required  fay  S§  130.9. 
130.11,  and  130.12  to  fiuniah 
information  specified  in  §  130.10. 


jlier  and  vendor 


1130.14 

Each  applicant,  supplier  and 
must  tr***"***"  a  reoora  of  any 
information  it  was  required  to  furnish  or 
obtain  under  this  part  and  all  records 
upoo  which  its  reports  are  based  for  a 

Sirfod  of  not  less  than  five  years 
Uovving  the  date  of  the  report  to  which 
they  pertain. 

|110.1f   CenWdemiel 


(a)  Any  person  who  is  reouired  to 
furnish  inrormation  under  tnis  part  may 
identify  any  information  furnished 
hereunder  vddch  the  person  considers 


to  be  confidential  business  informati(m. 
No  perstm.  including  any  applicant  or 
supplier,  shall  publish,  divulge, 
disclose,  or  make  known  in  any  manner, 
any  information  so  identified  )^  a 
vendor  or  other  person  unleaa 
authorised  by  law  or  regulation. 

(b)  For  purposes  of  this  section. 
confidential  business  information 
means  commercial  or  financial 
information  which  by  law  is  entitled  to 
protection  from  disclosure.  (See,  e.g.,  5 
U.S.C  552(b)  (3)  and  (4);  18  U.S.C.  1905; 
22  U.S.C.  2778(e);  Rule  26(c)(7),  Federal 
Rules  of  Qvil  Procediue.) 

fisaif    Other  reporting  raqubemente. 

The  submission  of  reports  imder  this 
part  does  not  relieve  any  person  of  any 
requirements  to  furnish  information  to 
any  federal,  state,  or  municipal  agency, 
department  or  other  instrumentality  a3 
required  by  law,  regulation  or  contract 

liaair   tMUaaHionofandi 


(a)  All  infbrmaticm  reported  and 
records  maintained  under  this  part  will 
be  made  available,  upon  request  for 
utilization  by  standing  committees  of 


the  Congress  and  subcommittees 
thereof,  and  by  United  States 
Government  agencies,  in  accordance 
with  section  39(d)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2779(d)),  and 
reports  based  upon  such  information 
will  he  submitted  to  Congress  in 
accordance  %vith  sections  36(a)(8)  and 
36(b)(1)  of  that  Act  (22  U.S.C.  2776 
(a)(8)  and  (b)(1)). 

(b)  All  confidential  business 
information  provided  pursuant  to  this 
part  shall  be  protected  against 
disclosure  to  the  extent  provided  by 
law. 

(c)  Nothing  in  this  section  shall 
preclude  the  furnishing  of  information 
to  foreign  governments  for  law 
enforcement  or  regulatory  purposes 
under  international  arrangements 
between  the  United  States  and  any 
foreign  government. 

Dated:  July  12, 1993. 
Lyaa  E.  Davis, 

Under  Secretary  for  International  Security 
Affairs. 

[PR  Doc  93-17073  Filed  7-21-93;  8:45  am) 
BaOMQ  COOK  471S-»# 
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DEPARTMENT  OF  THE  INTEfUOR 
Office  of  the  Secretary 
43CFRPart11 

RiN10M-AA22 

Natural  Reeource  Demage 

agency:  Department  of  the  Interior. 
ACTION:  Proposed  rule;  reopening  of 
comment  period.  


r:  On  April  29. 1991.  the 

Department  of  the  Interior  (the 
Department)  iuues  a  notice  of  proposed 
rulemaking  to  revise  the  natural 
resoiuca  damage  assessment 
regulations.  The  natural  resource 
damage  assessment  regulations  establish 
procedures  for  assessing  damages  for 
injury  to  natural  resources  resulting 
from  a  discharge  of  oil  into  navigable 
waters  imder  the  Qean  Water  Act,  as 
amended  (CWA),  or  a  release  of  a 
hazardous  substance  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980.  as  amended  (CERCLA).  The 
Department  has  developed  two  types  of 
assessment  procedures:  standard 
procedures  for  simplified  assessments 
requiring  minimal  field  observation  (the 
type  A  rule);  and  site-specific 
procedures  for  detailed  assessments  in 
individual  cases  (the  type  B  rule). 

The  April  29, 1991  proposed  rule 
would  revise  the  type  B  rule  to  comply 
with  a  court  decision  that  held  that: 
Restoration  costs  are  the  preferred 
measure  of  natiiral  resource  damages; 
and  all  reliably  calculated  lost  values  of 
injured  natural  resources  should  also  be 
recoverable,  with  no  specific  hierarchy 
of  methodologies  required  of  natural 
resource  trustees  in  estimating  those 
values.  The  court  also  requested 
clarification  of  whether  the  Department 
intended  the  natural  resource  damage 
assessment  regulations  to  apply  to  any 
resources  not  actually  owned  by  the 
government. 

The  comment  period  was  originally 
set  to  expire  on  June  28, 1991,  but  was 
extended  to  July  16. 1991.  The 
Department  is  now  reopening  the 
comment  period  to  accept  additional 
comments. 

DATES:  Comments  will  be  accepted 
through  September  7, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Environmental  Affairs, 
ATTN:  NRDA  Rule,  room  2340, 
Department  of  the  Interior,  1849  C 
Street.  NW..  Washington  DC  20240 
(regular  business  hours  7:45  a.m.  to  4:15 
p.ni..  Monday  through  Friday). 


FOR  FURTHER  MF0RMAT10N  CONTACT: 
Cadi  Hoffaian.  David  Rosenberger  or 
Mary  C.  Morton  at  (202)  208-3301. 
iUPflEIIENTARY  aiFORMATION:  This 
preamble  is  organized  as  follows: 

L  Background 

A.  Statutory  Background   - 

B.  Rsffulatory  History 
C  Judicial  Review 

D.  Implementation  of  Court  Remand 
n.  Summary  of  Proposed  Rule 

A.  Measure  of  Damages 

B.  Restoration  and  Compens^on 
Determination  Plan 

C  Resources  Covered  by  this  Rule 
D.  Other  Significant  Revisions  of  tha  Rule 
m.  Response  to  Comments 

A.  Overiew 

B.  General  Comments 
C  Measure  of  Damages 

D.  Resources  Covered  by  the  Rule 
B.  Coordination  Among  Trustees 

F.  Preliminary  Estimate  of  Damages 

G.  Reasonable  Costs  of  Assessments 
H.  Calculation  of  Baseline 

I.  Restoration.  Rehabilitation,  Replacement, 

and/or  Acquisition  of  Equivalent 

Services  Versus  Resources 
J.  Other  Aspects  of  the  Definition  of 

"Restoration,  Rehabilitation. 

Replacement,  and/or  Acquisition  of 

Equivalent  Resources" 
K.  Range  of  Alternatives  Considered 
L  Ranking  of  Selection  Factors 
M.  Specific  Selection  Factors 
N.  Assessment  Plan 
O.  Restoration  and  Compensation 

Determination  Plan 
P.  Scope  of  Recoverable  Costs  of 

RastocatiaD,  Rehabilitation  Replacement. 

and/or  Acquisition  of  Equivalent 

Resources 
Q.  Goat  Estimating  Methodologies 
R  Compensable  Value 
S.  Nonuse  Values  and  CVM. 
T.  Other  Valuation  Methoddogies 
U.  Use  of  Damages  Collected. 
V.  Date  of  Prranulgation 
W.  hnpactoftheRule 
X.  Miscellaneous  Issues 


L  Background 

A.  Statutory  Background 

Section  311(0  of  CWA  (33  U.S.C.  1251 
et  seq.)  and  section  107  of  CERCLA  (42 
U.S.C.  9601  et  seq.)  authorize  natural 
resource  trustees  to  recover 
compensatory  damages  for  injury  to. 
destruction  of,  or  loss  of  natural 
resources  resulting  bom  a  discharge  of 
oil  into  navigable  waters  or  a  release  of 
a  hazardous  substance.  Federal  and 
State  officials  may  be  designated  to 
serve  as  natural  resource  trustees  imder 
section  107(f)  of  CERCLA  and  sections 
311(f)(4)  and  (5)  of  CWA.  Section  107(f) 
of  CQICLA  also  recognizes  the  authority 
of  Indian  tribes  to  commence  actions  as 
natural  resource  trustees. 

Natural  resource  damagec  may  be 
recovered  for  injuries  residual  to 
response  actions.  All  sums  recovered  for 


natiual  resource  injuries  must  be  used 
to  restore,  replace,  or  acquire  the 
equivalent  of  such  natural  resources. 
Trustees  may  also  recover  the 
reasonable  costs  of  assessing  natural 
resource  damages  and  any  prejudgment 
interest.  

Section  301(c)  of  CERCLA  requires 
the  promulgation  of  regulations  for  the 
assessment  of  damages  for  injury  to. 
destruction  of,  or  loss  of  natiual 
resources  resulting  from  a  discharge  of 
oil  or  a  release  of  a  hazardous  substance. 
Section  107(f)  of  CERCLA  provides  that 
assessments  performed  by  Federal  and 
State  natural  resource  trustees  in 
accordance  with  these  regulations 
receive  the  evidentiary  status  of  a 
rebuttable  presumption.  The 
promulgation  of  these  regulations  was 
delegateid  to  the  Department  by 
Executive  Order  12580.  52  FR  2923 
Oanuary  23, 1987). 

The  Oil  Pollution  Act  of  1990  (OPA). 
33  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  August  18, 1990.  It  authorizes 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  particularly 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA).  in  consultation 
with  the  Fish  and  Wildlifis  Service 
among  others,  to  develop  natural 
resoimx  damage  assessment  rules  for 
discharges  of  oil  in  navigable  waters. 
The  Department  is  coordbiating  its 
rulemakings  with  NOAA  to  ensiu«.  to 
the  maximum  extent  possible,  that 
parallel  processes  are  established  for 
assessing  damages  under  CERCLA  and 
OPA.  Further,  section  6001(b)  of  OPA 
provides  that  until  NOAA  develops  its 
rule,  the  Department's  rules  may  be 
used  to  assess  natural  resource  damages 
under  OPA. 

B.  Regulatory  History 

The  Department,  pursuant  to  its 
delegated  responsibilities  under  section 
301(c)  of  CERCLA.  has  issued  various 
final  rules  for  the  assessment  of  natural 
resource  damages:  51  FR  27674  (August 
1, 1986);  52  FR  9042  (March  20, 1987); 
S3  FR  5166  (February  22, 1988);  and  53 
FR  9769  (March  25, 1988).  These 
rulemakings  are  all  codified  at  43  CFR 
Part  11. 

The  natural  resource  damage 
assessment  rule  provides  both  an 
administrative  process  for  conducting 
natural  resource  damage  assessments  in 
addition  to  substantive,  technical 
procedures  for  the  actual  identification 
of  injuries  and  calculation  of  damages. 
Under  the  rule,  each  assessment 
consists  of  four  major  phases. 

The  first  phase  of  an  assessment 
includes  the  steps  that  trustee  agencies 
must  take  before  the  actual  planning  or 
initiation  of  an  assessment.  For 
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example,  upon  detecting  or  receiving 
notification  of  a  discharge  or  release, 
trustee  agencies  must  perform  a 
preassessment  screen  to  ascertain 
whether  further  assessment  actions  are 
warranted. 

The  second  phase  involves  the 
preparation  of  an  Assessment  Plan.  The 
Assessment  Plan,  which  is  subject  to 
public  review  and  comment,  is  designed 
to  assist  the  involvement  of  other 
interested  trustees,  potentially 
responsible  parties  (PRPs),  and  the 
general  public  and  to  ensiue  that 
assessments  are  performed  at  a 
reasonable  cost. 

bi  the  third  phase,  trustee  agencies 
actually  begin  the  assessment.  All 
assessments  include  the  following  three 
steps:  hijury  Determination; 
Quantification;  and  Damage 
Determination.  Currently,  under  some 
circumstances,  these  steps  can  be 
performed  by  a  computer  model  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  (NRDAM/CME)  in 
what  is  known  as  a  "type  A" 
assessment,  hi  "type  B"  assessments, 
trustees  perform  these  steps  using  a 
range  of  alternative  scientific  and 
economic  methodologies  and  standards 
provided  in  the  rule,  hi  the  hijury 
Determination  step  of  a  type  B 
assessment,  trustee  agencies  determine 
whether  an  injury  to  the  resource  has 
occurred.  After  injury  has  been 
confirmed,  trustees  quantify  the 
resulting  reduction  in  services  provided 
by  the  resource.  Finally,  in  Damage 
Determination,  trustee  officials  calculate 
the  monetary  compensation  to  be  sought 
as  damages  for  the  injury  to  the  natural 
resources. 

The  fourth  phase  of  every  natural 
resource  damage  assessment,  whether 
the  type  A  or  type  B  rule  is  followed, 
consists  of  post-assessment  activities 
such  as:  preparation  of  a  Report  of 
Assessment:  establishment  of  an 
account  for  damage  assessment  awards; 
and  development  of  a  Restoration  Plan 
for  use  of  the  awards. 

C.  Judicial  Review 

Section  113  of  CERCLA  provides  that 
any  member  of  the  public  may  petition 
the  Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit  to  review  any 
regulation  issued  under  CERCLA.  A 
number  of  parties  filed  such  petitions 
for  review  of  the  natural  resource 
damage  assessment  regulations.  The 
regulations  were  challenged  in  two 
separate,  but  parallel,  cases.  In  State  of 
Ohio  v.  United  States  Department  of  the 
Interior,  880  F.2d  432  (D.C.  Gr.  1989) 
(Q/i/o  V.  Interioi),  petitioners  challenged 
a  total  of  twelve  issues  that  pertained  to 


the  administrative  process  and  the  type 
B  rule.  In  Colorado  v.  United  States 
Department  of  the  Interior,  880  F.2d  481 
P.C.  Cir.  1989)  [Colorado  v.  Interior), 
petitioners  challenged  two  issues 
pertaining  to  the  type  A  rule. 

The  court  in  Ohio  v.  Interior 
imanimously  upheld  most  of  the 
challenged  aspects  of  the  administrative 
process  and  the  typ>e  B  rule  but  did 
remand  three  issues.  The  court  held 
that:  (1)  Restoration  costs  are  the 
prefarred  measure  of  natural  resource 
damages;  and  (2)  all  reliably  calculated 
lost  values  of  injured  natural  resources 
should  also  be  recoverable,  with  no 
specific  hierarchy  of  methodologies 
required  of  trustees  in  estimating  those 
values.  Addressing  a  third  issue,  the 
court  asked  the  Department  to  clarify 
whether  the  rule  applies  to  natural 
resources  that  are  not  actually  owned  by 
the  government. 

D.  Implementation  of  Court  Remand 

The  Department  published  an 
advance  notice  of  proposed  rulemaking 
on  September  22, 1989,  to  announce  the 
Department's  intent  to  revise  the  type  B 
rule  to  comply  with  Ohio  v.  Interior.  54 
FR  39016.  The  Department  then  issued 
a  proposed  rule  on  April  29, 1991,  with 
comments  requested  by  June  28, 1991. 
56  FR  19752.  On  July  2, 1991,  the 
Department  extended  the  comment 
period  to  July  16, 1991.  56  FR  30367. 

The  Department  received  S3  sets  of 
comments  on  the  proposed  rule.  One 
issue  that  elicited  numerous  and 
wridely-divergent  comments  was  the 
continued  allowance  for  the  use  of  the 
contingent  valuation  methodology 
(CVM).  CVM  is  a  method  of  estimating 
lost  values  of  an  injured  resource 
through  the  use  of  surveys.  Although 
CVM  has  been  used  to  estimate  both  use 
and  nonuse  values,  it  has  been  most 
contentious  when  used  to  determine 
nonuse  values. 

There  have  been  additional 
developments  concerning  CVM  since 
the  close  of  the  comment  period.  The 
Department  has  been  approached  by 
several  commenters  who  claim  that  they 
have  new  information  about  the 
reliability  of  CVM  that  should  be 
considered  in  this  rulemaking.  On  April 
8, 1992,  NOAA  announced  that  it  was 
forming  an  expert  panel,  pursuant  to  its 
rulemaking  authority  under  OPA,  to 
examine  the  use  of  CVM  to  estimate 
nonuse  values.  The  panel's  report  was 
published  in  the  Federal  Register  on 
January  15. 1993.  58  FR  4601. 

In  order  to  allow  consideration  of  the 
most  up-to-date  information  in  this 
rulemaking  while  also  providing  all 
interested  parties  with  a  fuH 
opportunity  to  respond  to  that 


additional  information,  the  Department 
has  decided  to  reopen  the  comment 
period.  The  Department  requests 
additional  information  concmning  CVM 
that  is  relevant  to  the  calculation  of 
natural  resource  damages.  This  includes 
technical  studies  that  have  actually 
applied  CVM  to  determine  natural 
resource  damages;  and  reviews  of  CVM 
that  address  its  reliability  for  measuring 
use  values,  nonuse  values,  or  all 
compensable  values. 

Moreover,  to  ensiue  that  the  final  rule 
provides  a  coherent  overall  assessment 
process,  the  Department  will  also 
consider  additional  comments  on  any 
other  aspect  of  the  April  29. 1991 
proposed  rule.  In  particular, 
commenters  should  consider  those 
issues  pertaining  to  the  proposed 
measure  of  damages;  the  requirements 
of  the  proposed  Restoration  and 
Compensation  Determination  Plan;  and 
the  proposed  clarification  of  the  scope 
of  resources  covered  by  the  regulations. 
Prior  comments  need  not  be  re- 
submitted. Also,  this  notice  contains  a 
discussion  of  the  comments  received  to 
date,  including  summaries  of  certain 
revisions  to  the  proposed  regulatory 
language  that  the  Department  is 
considering  in  light  of  those  comments. 
The  Department  solicits  comments  on 
this  discussion  to  assist  it  in  developing 
a  final  rule. 

CERCLA  mandates  biennial  review 
and  revision,  as  appropriate,  of  the 
Department's  damage  assessment 
regulations.  The  Department  plans  to 
bc^in  its  next  biennial  update  of  the 
type  B  rule  as  soon  as  possible  after  this 
rulemaking  becomes  final  and  will 
address  other  issues  related  to  the 
administrative  process  and  the  type  B 
rule  during  that  review.  Also,  the 
Department  will  revise  the  type  A  rule 
in  compliance  with  Colorado  v.  Interior 
in  future  rulemakings.  In  addition  to  the 
existing  NRDAM/CME,  the  Department 
has  been  developing  a  model  for  Great 
Lakes  EnvironmenU  (NRDAM/GLE).  For 
efficiency,  changes  to  reflect  the  holding 
of  Colorado  v.  Interior  are  being  made 
first  on  the  work  in  progress,  NRDAM/ 
CLE. 

n.  Summary  of  Proposed  Rule 

To  assist  in  the  development  of 
additional  comments,  the  Department  is 
providing  a  brief  summary  of  the 
proposed  rule.  For  more  detailed 
information  on  the  proposed  rule, 
commenters  are  urged  to  review  the 
April  29, 1991  notice.  56  FR  19752. 

A.  Measure  of  Damages 

The  rule  as  originally  published  on 
August  1, 1986,  provided  that  damages 
consisted  of  the  lesser  of  restoration 
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costs  or  the  diminution  in  resource 
values.  51  FR  27674.  The  court 
remanded  the  rule  on  the  ground  that 
CERCLA  indicates  a  preference  for  using 
restoration  costs  as  the  measure  of 
natural  resource  damages.  CERCLA 
provides  that  sums  recovered  in  natural 
resource  damage  actions  may  be  used  to 
restore,  rehabilitate,  replace,  or  acquire 
the  equivalent  of  the  injured  natural 
resources.  The  court  used  the  simple 
term  "restoration"  costs  as  shorthand 
for  the  cost  of  performing  any  of  these 
actions.  In  many  cases,  trustee  officials 
will  likely  use  damage  awards  to  fund 
some  combination  of  these  actions, 
rather  than  only  one.  Therefore,  the 
Department  has  proposed  to  revise  the 
rule  to  allow  trustees  to  recover  the 
costs  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  in  all  cases. 

The  court  recognized  the 
Department's  authority  to  identify 
circumstances  when  some  factor  other 
than  the  cost  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
could  be  used  as  the  measiire  of 
damages.  However,  the  Department 
believes  that  trustee  agencies  may 
always  perform  some,  albeit 
occasionally  minor,  form  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
Even  in  situations  where  natural 
recovery  is  the  preferred  action,  trustee 
agencies  may  nonetheless  incur  some 
costs  such  as  the  expense  of  restricting 
public  access  or  taking  other  such 
actions  to  ensure  that  natural  recovery 
is  not  impeded.  Therefore,  the 
Department  has  not  proposed  any 
exceptions  to  the  general  measure  of 
damages.  Moreover,  the  proposed  rule 
would  also  allow  trustees  to  recover  the 
value  of  the  services  lost  to  the  public 
from  the  date  of  the  discharge  or  release 
until  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  has  been 
completed. 

B.  Restoration  and  Compensation 
Determination  Plan  i 

To  assist  trustee  agencies  in 
developing  claims  under  the  new 
measure  of  damages,  the  Department 
has  proposed  to  amend  the  rule  to 
provide  for  the  development  of  a 
Restoration  and  Compensation 
Determination  Plan.  This  Restoration 
and  Compensation  Determination  Plan 
would  replace  the  Restoration 
Methodology  Plan  discussed  in  the 
original  vereion  of  the  rule.  The 
Restoration  and  Compensation 
Determination  Plan  would  be  designed 
to  focus  the  scope  of  the  Damage 


Determination  phase  of  the  assessment. 
The  Restoration  and  Compensation 
Determination  Plan  would  be  part  of  the 
overall  Assessment  Plan  and,  thus, 
sul^ect  to  pubUc  review  and  comment. 

1.  Selection  of  an  Alternative  for 
Restoration,  Rehabilitation. 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

Since  damages  are  based  on  the  costs 
of  restoring,  rehabilitating,  replacing 
and/or  acquiring  equivalent  resources, 
trustee  officials  need  a  mechanism  for 
projecting  these  costs  for  inclusion  in 
their  damage  claim.  The  proposed  rule 
includes  a  procedure  for  selecting  a 
method  of  restoring,  rehabilitating, 
replacing  and/or  acquiring  equivalent 
resources  that  can  be  used  in  this 
projection. 

Under  the  proposed  rule,  trustees 
would  first  identify  and  consider  a 
reasonable  number  of  possible 
alternatives  for  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injured  resources. 
Trustee  officials  would  also  estimate 
those  services  that  are  likely  to  be  lost 
to  the  public  pending  completion  of 
each  possible  alternative  being 
considered.  Trustee  agencies  would 
then  select  one  of  the  possible 
alternatives  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources.  The 
proposed  rule  lists  ten  factora  to 
consider  when  selecting  one  of  the 
alternatives.  The  relative  weight  of  these 
factora  would  be  left  to  the  discretion  of 
the  trustee  officials.  The  trustee  officials 
would  document  their  decisions  in  the 
Restoration  and  Compensation 
Determination  Plan.  The  cost  of 
implementing  the  selected  alternative 
provides  the  basic  measure  of  damages. 

2.  Calculation  of  the  Costs  of 
Restoration,  Rehabilitation, 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

Once  the  trustee  agencies  select  a 
method  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  equivalent 
resources,  they  will  need  to  decide  how 
they  intend  to  develop  a  detailed 
estimate  of  the  costs  of  implementing 
that  method.  To  do  this,  trustee  officials 
would  select  among  the  specific  cost 
estimating  methodologies  provided  in 
the  proposed  rule.  Trustees  would 
include  their  rationale  for  selecting 
particular  cost  estimating  methodologies 
in  the  Restoration  and  Compensation 
Determination  Plan. 

3.  Calculation  of  Compensable  Value 

Under  the  proposed  rule,  the  costs  of 
restoring,  rehabilitating,  replacing,  and/ 


or  soquiring  the  equivalent  of  the 
injured  resources  would  be  the 
prefiarred  measure  of  damages;  however, 
these  costs  would  only  be  part  of  the 
total  damage  claim.  Damages  would  also 
include  the  value  of  the  services  that  the 
public  lost  from  the  date  of  the  release 
or  discharge  \mtil  completion  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources.  Hie  Restoration  and 
Compensation  Determination  Plan 
would  include  a  description  of  the 
methodologies  trustees  intend  to  xise 
when  valuing  these  lost  services  during 
the  Damage  Determination  phase. 

The  rule  as  orioinally  published  on 
August  1, 1986.  oustinguished  between 
"use  values"  and  "option  and  existence 
values."  "Option  and  existence  values" 
are  generally  considered  to  be  tvpes  of 
nonuse  values.  Trustees  were  allowed  to 
recover  option  and  existence  values 
only  when  no  use  values  could  be 
determined.  The  proposed  rule  would 
eliminate  this  restriction  to  allow  for  the 
recovery  of  all  reliably  calculated  values 
in  compliance  with  Ohio  v.  Interior.  The 
proposed  rule  introduces  the  term 
"compensable  value,"  which  stands  for 
the  combination  of  all  lost  public  values 
that  could  be  included  in  a  natiuvl 
resoiirce  damage  claim.  "Compensable 
value"  encompasses  all  of  the  public 
economic  values  associated  with  an 
injured  resource,  including  use  values 
and  nonuse  values. 

As  initially  published  in  1986,  the 
rule  provided  a  list  of  methodologies 
that  could  be  used  to  calculate  lost 
public  values.  The  rule  had  ranked 
these  methodologies  stating  that  if 
trustees  determined  that  the  market  for 
the  injured  resource  was  "reasonably 
competitive,"  then  the  diminution  of 
the  market  price  attributable  to  the 
discharge  or  release  should  be  used  to 
estimate  damages.  If  a  market-price 
methodology  was  not  available,  then  the 
trustee  officials  were  required  to  use 
appraisal  methodologies.  Only  when 
neither  market-price  nor  appraisal 
methodologies  were  appropriate  for  the 
affected  resources  being  assessed  did 
the  original  vereion  of  the  rule  allow  the 
trustee  to  use  non-market-based 
valuation  methodologies. 

The  court  ruled  that  the  hierarchy,  or 
ranked  order,  of  valuation 
methodologies  estaolished  in  the 
original  vereion  of  the  rule  incorrectly 
established  a  strong  presumption  in 
favor  of  market-price  and  appraisal 
methodologies.  The  proposed  rule 
would  remove  the  required  hierarchy 
and  leave  trustees  fr^e  to  select  among 
the  methodologies.  However,  trustees 
would  be  required  to  state  the  rationale 
for  their  choice  of  any  methodology  in 
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the  Restoration  and  Compensation 
Determination  Plan. 

c.  Resources  Covered  by  this  Rule 

The  final  issue  remanded  by  the  Ohio 
V.  Interior  court  concerns  the  scope  of 
the  resources  covered  by  the  rule.  The 
rule  as  originally  published 
incorporated  the  definition  of  "natural 
resources"  contained  in  section  101(16) 
of  CERCLA.  This  definition 
encompasses  any  resource  "belonging 
to,  managed  by,  held  in  trust  by, 
appertaining  to,  or  otherwise  controlled 
by"  the  United  States,  any  State  or  local 
government,  any  foreign  government,  or 
any  Indian  tribe,  or,  if  such  resoiuces 
are  subject  to  a  trust  restriction  on 
alienation,  any  member  of  an  Indian 
tribe.  The  court  in  Ohio  v.  //if erior  noted 
that,  although  CERCLA  does  not 
authorize  recovery  of  damages  for 
injuries  to  purely  private  resources,  this 
statutory  definition  does  appear  to 
extend  beyond  those  resources  that  are 
actually  owned  by  the  government. 
Similarly,  in  its  oral  argument  in  Ohio 
v.  Interior,  the  Department  suggested 
that  the  rule  could  apply  to  privately- 
owned  resources  provided  they  were 
subject  to  a  substantial  degree  of 
government  regulation,  management,  or 
other  form  of  control.  However,  the 
Augiist  1, 1986  preamble  to  the  final 
type  B  rule  stated  that  "section  101(16) 
of  CERCLA  clearly  indicates  that 
privately-owned  natural  resources  are 
not  to  be  included  in  natural  resource 
damage  assessments."  54  FR  27696. 
Therefore,  the  court  asked  the 
Department  to  clarify  whether  this  rule 
may  be  used  to  assess  damages  for 
injuries  to  any  resources  that  are  not 
owned  by  the  government. 

The  Department  never  intended  to 
suggest  that  the  applicability  of  the  rule 
hinges  solely  on  ownership  of  a 
resource  by  a  government  entity.  The 
Department  intends  this  rule  to  be 
available  for  assessments  of  all  natural 
resources  covered  by  CERCLA,  which 
under  the  plain  language  of  the  statute 
includes  more  than  just  resources 
owned  by  the  government. 

D.  Other  Significant  Revisions  of  the 
Rule 

Implementation  of  the  court  remand 
has  also  necessitated  that  the 
Department  propose  two  additional 
revisions: 

(1)  A  requirement  that  trustee  officials 
develop  a  preliminary  estimate  of 
damages;  and 

(2)  Clarification  of  the  date  of 
promulgation  of  the  natural  resource 
damage  assessment  regulations. 


1.  Preliminary  Estimate  of  Damages 

As  discussed  above,  the  original 
measure  of  damages  under  the  rule  was 
the  lesser  of  restoration  costs  or 
diminution  in  resource  values.  Under 
§  11.35  of  the  rule  as  originally 
published,  the  determination  of  whether 
restoration  costs  or  diminution  in  value 
would  serve  as  the  basis  of  damages  was 
made  in  the  Economic  Methodology 
Determination.  Under  the  proposed 
rule,  damages  would  include  both  the 
costs  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  and  compensable 
value.  Therefore,  the  Department  has 
proposed  to  eliminate  the  Economic 
Memodology  Determination. 

However,  the  Economic  Methodology 
Determination  served  a  second  function 
that  is  still  relevant  under  the  proposed 
rule.  CERCLA  provides  that  trustees 
may  recover  the  costs  of  performing  an 
assessment,  but  only  if  those  costs  are 
reasonable.  Under  the  definition  of 
"reasonable  cost,"  set  forth  at 
§  11.14(ee)  of  the  existing  rule,  the 
anticipated  cost  of  the  assessment  must 
be  expected  to  be  less  than  the 
anticipated  damage  amount.  The 
Economic  Methodology  Determination 
helped  to  ensure  that  assessments 
satisfied  this  aspect  of  reasonableness. 
In  order  to  continue  assisting  trustee 
agencies  in  performing  assessments  at 
reasonable  costs  in  the  absence  of  the 
Economic  Methodology  Determination, 
the  Department  has  proposed  a 
requirement  that  trustees  prepare  a 
preliminary  estimate  of  damages  before 
they  begin  the  development  of  an 
Assessment  Plan. 

2.  Clarification  of  the  Date  of 
Promulgation 

Section  113(g)(1)(b)  of  CERCLA 
provides  that  natural  resource  damage 
claims  other  than  those  involving 
Federal  facilities  or  sites  on  the  National 
Priorities  List  miist  be  commenced  by 
Federal  and  State  trustees: 

•  •  •  within  3  years  after  the  later  of  the 
following: 

(A)  The  date  of  the  discovery  of  the  loss 
and  its  connection  with  the  release  in 
question. 

(B)  The  date  on  which  regulations  are 
promulgated  under  section  301(c). 

Neither  the  language  nor  the  legislative 
history  of  CERCLA  defines  the  date  of 
promulgation  of  the  section  301(c) 
regulations. 

There  has  been  considerable 
confusion  over  section  113(g)(1)(B)  in 
the  aftermath  of  Ohio  v.  Interior  and 
Colorado  v.  Interior.  The  regulations 
issued  under  section  301(c)  are  designed 
to  calculate  a  monetary  damage  figure 


for  injuries  to  natiiral  resources.  Ohio  v. 
interior  and  Colomdo  v.  Interior 
remanded  the  fundamental  issue  of 
what  should  serve  as  the  basis  of  the 
damage  calculus.  Until  the  covtrt 
remands  are  fully  implemented,  trustees 
are  left  without  a  completed  damage 
calculus  consistent  with  the  provisions 
of  CERCLA.  Therefore,  the  Department 
has  proposed  to  amend  the  rule  to 
clarify  that  for  the  purposes  of  section 
113(g)(1)(B),  the  "date  on  which 
regulations  are  promulgated"  is  the  date 
when  both  the  revisions  ordered  in  Ohio 
V.  Interior  and  in  Colorado  v.  Interior 
become  effective  as  final  rules. 

m.  Response  to  Cnminents 

A.  Overview 

The  Department  received  numerous 
comments  on  the  April  29, 1991 
proposed  rule.  To  assist  in  the 
development  of  additional  comments, 
the  Department  is  providing  a 
discussion  of  the  comments  received  to 
date.  The  Department  appreciates  the 
time  and  effort  expended  by  the 
commenters. 

Several  commentere  raised  issues  that 
are  outside  the  scope  of  the  Ohio  v. 
/nten'or  remand.  Due  to  the  focused 
nature  of  this  particular  rulemaking,  the 
Department  has  not  attempted  to 
address  these  issues  beyond 
reproducing  guidance  that  has  been 
provided  in  prior  Federal  Register 
notices.  Nevertheless,  the  Department 
recognizes  that  these  comments  merit 
additional  consideration  and  plans  to 
revisit  them  during  the  upcoming 
biennial  review. 

B.  General  Comments 

1.  Issues  Not  Addressed  by  Court 
Remand 

Comment:  One  commenter  stated  that 
the  Department  had  proposed  changes 
other  than  those  required  by  Ohio  v. 
Interior  and  had  done  so  without 
providing  any  justification.  The 
commenter  offered  as  examples  of  such 
changes  the  modification  of  the  criteria 
for  selection  of  an  alternative  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  and  the  development  of  the 
concept  of  compensable  value. 

Response:  The  Department  does  not 
agree  that  it  has  proposed  changes 
beyond  those  required  by  Ohio  v. 
Interior.  The  preamble  to  the  proposed 
rule  explained  how  the  proposed 
changes  would  implement  the  court 
decision.  As  was  noted  in  the  April  29, 
1991  preamble,  the  Department  could 
have  complied  with  the  court's  decision 
by  merely  removing  the  "lesser  of 
language  from  the  damage  formula. 
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ellminatiiig  Um  economic  valuation 
hiaraichy  and  deleting  the  provision 
restricting  recovery  ofnonuse  valxies  to 
those  cases  where  direct  uses  cannot  be 
determined.  However,  the  Department 
has  instead  soiight  to  implement  the 
court's  decision  in  s  manner  that  is 
more  coherent  and  provides  better 
guidance  to  trustees,  potentially 
responsible  parties  (PRPs)  and  the 
public.  For  example,  the  Department 
proposed  modifications  to  the  criteria 
for  selecting  an  alternative  for 
lestoration,  rehabilitation,  replacement, 
and/w  acquisition  of  equivalent 
resources  only  to  ensure  that  the  rule 
appropriately  reflects  the  statutory 
preference  for  restoration  noted  by  the 
court.  Similarly  the  notira  of 
compensable  value  was  developed  to 
clarify  that  all  reliably  calculated  values 
may  be  included  in  the  damage  claim, 
as  required  by  the  court. 

2.  Trustee  Discretion 

Cominent;  A  number  of  commenters 
addressed  the  level  of  discretion  that  the 
proposed  rule  affords  trustees.  Several 
commenters  thought  that  the  rule 
delegates  too  much  authority  to  trustees. 
These  commenters  stated  that  the 
language  and  legislative  history  of 
section  301(c)  of  CERCLA,  through 
reference  to  "protocols,"  "best  available 
procedures,"  and  "most  accurate  and 
efficient  procedures."  require  that  the 
Department  develop  substantive 
objective  standards.  According  to  these 
commenters,  the  proposed  rule  relies 
upon  subjective  standards  that  will  lead 
to  arbitrary  and  capricious  results. 
These  commenters  also  stated  that, 
without  additional  guidance,  trustee 
officials  with  limited  expertise  would 
likely  pursue  inappropriate  and 
excessively  expensive  assessments  and 
plans  for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources.  Moreover,  one 
commenter  stated  that  the  absence  of 
objective  standards  would  make  it 
impossible  for  PRPs  to  evaluate  their 
potential  liability. 

On  the  other  hand,  many  commenters 
thought  that  trustee  agencies  will  be  in 
the  best  position  to  determine  how  to 

Sroceed  at  a  specific  site  and  praised  the 
exibility  of  the  proposed  rule.  One 
commenter  stated  that  the  proposed  rule 
imposed  too  many  restrictions  on 
trustees  and  would  force  them  to  pursue 
undesirable  courses  of  action  that  would 
strain  alreadytight  budgets. 

Aesponse;  The  Department  believes 
the  proposed  rule  appropriately 
baluices  the  need  for  objective 
procedures  against  the  need  for 
flexibility.  In  order  to  comply  with  the 
statut(»y  requirement  to  identify  best 


available  procedures  for  assessing 
natural  resource  damages,  the 
Department  has  proposed  a  detailed, 
standardized  process  that  incorporates  a 
specific  range  of  acceptable  alternative 
economic  methodologies.  However,  the 
type  B  rule  was  also  intended  to  have 
broad  application.  Natural  resource 
damage  cases  range  from  situations 
involving  discrete  injury  of  one  resource 
caused  by  a  small,  incidenial  release  of 
a  single  substance  to  incidents  involving 
extensive  injuries  to  multiple  resources 
caused  by  large,  long-term  releases  of 
mixtures  of  substances.  In  light  of  the 
m3rriad  of  possible  natural  resource 
damage  scenarios,  a  type  B  rule  that 
mandates  s  particular  course  of  action  at 
each  stage  of  every  assessment  would 
generally  be  unusable  or  result  in 
imreasonable  assessment  costs. 
Therefore,  in  certain  areas  the  proposed 
rule  would  allow  trustee  agencies  to  use 
their  best  judgment 

Although  trustees  do  have  some 
discretion,  the  proposed  rule  would 
require  them  to  document  their 
decisions;  provide  criteria  by  which 
most  discretionary  decisions  can  be 
evaluated;  and  subject  the 
decisionmaking  process  to  review  by 
other  affected  trustees,  any  PRPs,  and 
the  public.  The  Department  believes 
that  these  provisions  would  offer 
necessary  and  adequate  protection 
against  arbitrary  and  capricious 
decisions  and  inappropriate  or 
excessively  expensive  assessments  and 
plans  for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
ecmivalent  resources. 

The  Department  acknowledges  that  it 
may  be  difficult  for  a  PRP  to  predict 
precisely  how  a  trustee  agency  would 
exercise  its  discretion  in  a  particular 
case.  However,  the  Department  does  not 
believe  that  this  fact  imposes  an  unfair 
burden  on  PRPs. 

3.  Public  and  PRP  Involvement 

Comment:  Several  commenters  voiced 
opinions  about  the  opportunity  for  PRP 
and  public  participation  in  the 
assessment  process.  Some  commenters 
stated  that  the  proposed  rule  provided 
an  appropriate  level  of  public 
participation.  One  commenter  thought 
that  the  public  should  be  notified  at  the 
same  time  that  PRPs  are  first  notified. ' 
Another  commenter  expressed  concern 
that  the  opportunity  for  public 
participation  would  merely  provide 
PRPs  with  additional  chances  to  direct 
the  process. 

Response:  The  proposed  rule  would 
not  change  the  level  or  timing  of  PRP  or 
public  participation  in  the  natural 
resource  damage  assessment  process.  As 
was  discussed  in  the  August  1, 1986 


preamble,  while  the  Department 
recognizes  the  importance  of 
participation  in  the  natural  resource 
damage  assessment  process  both  by 
interested  members  of  the  public  and  by 
PRPs,  it  does  not  consider  their 
responsibilities  or  roles  identical.  The 
public  has  a  right  to  review  and 
comment  on  decisions  at  appropriate 
points  in  the  process,  and  tlds  right 
should  be  protected  even  if  the  public 
does  not  exercise  it  in  every  case.  The 
public's  role,  however,  is  not  meant  to 
supplant  that  of  authorized  officials 
acting  as  trustees,  who  bear  a  direct 
obligation  to  protect  the  public's 
interests.  On  the  other  hand,  PRPs  are 
potential  defendants  and  are  ultimately 
responsible  for  paying  both  the  assessed 
damages  and  the  costs  of  performing  the 
assessment.  The  Department  believes 
that  early  participation  of  PRPs  in  the 
assessment  process  protects  those 
parties'  interest  in  a  cost-effective 
approach  and  promotes  amicable 
settlement  of  natural  resource  damage 
claims. 

Comment  A  few  commenters 
expressed  concern  about  the 
Department's  statements  that  any 
required  trustee  explanation  may  be 
"brief."  These  commenters  stateid  that 
neither  the  PRPs  nor  the  public  would 
have  a  meaningful  opportunity  to 
challenge  the  rebuttable  presumption 
attached  to  a  damage  assessment  unless 
trustee  agencies  were  required  to 
prepare  detailed  explanations  of  their 
decisions. 

Response:  The  Department  believes 
that  the  cost  of  preparing  elaborate 
explanations  and  discussions  of 
trustees'  rationales  for  each  decision 
would  often  be  imreasonable. 
Nevertheless,  the  scope  of  the 
explanations  may  vary  depending  on 
the  extent  of  the  damages  and  the 
anticipated  costs  of  the  assessment. 

4.  Relationship  to  OPA 

Comment:  There  were  two  comments 
concerning  the  relationship  between 
these  rules  and  OPA.  One  commenter, 
citing  language  in  the  Conference  Report 
for  OPA,  stated  that  the  rule  should  not 
apply  to  oil  spills.  Another  commenter 
encouraged  the  Department  to  work 
closely  with  NOAA  to  ensure  that  any 
rule  developed  by  NOAA  under  OPA  is 
consistent  with  the  Department's  rule. 

Response:  Section  1006(e)  of  OPA. 
which  is  the  subject  of  the  Conference 
Report  language  cited  by  one 
commenter,  does  provide  that  NOAA 
will  develop  the  regulations  governing 
assessments  of  natural  resoiuce  damages 
caused  by  oil  spills  in  navigable  waters. 
However,  section  6001(b)  of  OPA 
provides  that  any  rule  in  effect  under  a 
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law  replaced  by  OPA  will  continue  in 
effect  until  superseded.  Section  1002  of 
OPA  supersedes  section  311(0  of  CWA 
for  incidents  occurring  after  August  18, 
1990.  The  Department's  rule  applies  to 
claims  under  sections  311(f)(4)  and  (5) 
of  CWA.  Therefore,  until  NOAA 
develops  its  rule,  the  Department's  rule 
will  continue  to  apply  to  oil  spills  in 
navigable  waters.  OPA  Senate 
committee  report  language  makes  it 
clear  that  "[t]he  existing  Interior 
Department  rules,  as  amended  by  the 
court's  decisions,  may  be  used  with  a 
rebuttable  presumption  in  the  interim." 
S.  Rep.  No.  101-94.  lOlst  Cong.  Ist     . 
Sess.  15  (1990). 

The  interests  of  regulatory  clarity  and 
efficiency  will  be  best  served  if  the 
processes  for  assessing  natural  resource 
damages,  whether  they  result  from 
releases  of  hazardous  substances  or 
discharges  of  oil,  are  as  consistent  as 
possible.  Therefore,  the  Eiepartment  will 
continue  to  coordinate  its  rulemakings 
with  those  of  NOAA. 

5.  Lack  of  Funding 

Comment:  Two  commenters  stated 
that  the  rule  is  of  Uttle  value  to  trustee 
agencies  given  the  lack  of  funding  to 
initiate  natural  resource  damage 
assessments. 

Response:  The  Department  recognizes 
the  financial  limitations  with  whidi 
trustees  are  faced.  However,  section  517 
of  the  Sup>erfund  Amendments  and 
Reauthorization  Act  (SARA)  amended 
the  Internal  Revenue  Code  to  prohibit 
expenditures  from  the  Hazardous 
Substance  Superfund  to  pay  for  natural 
resource  damage  assessments.  26  U.S.C. 
9507(c)(l)(A)(ii).  In  addition,  some 
Federal  trustee  agencies,  including  the 
Department,  have  sought  and  received 
appropriated  funds  to  perform  some  of 
their  assessments.  Also,  in  some 
instances,  PRPs  have  made  money 
available  to  trustee  agencies  for  the 
conduct  of  assessments. 

6.  Selective  Use  of  Portions  of  the  Rule 

Comment:  One  commenter  stated  that, 
in  light  of  the  lack  of  funding  for  natural 
resource  damage  assessments,  trustee 
officials  should  be  allowed  to  follow 
portions  of  the  rule  and  still  receive  a 
rebuttable  presumption  for  those 
elements  of  the  assessment  that  conform 
with  the  rule.  Another  commenter 
stated  that  the  Department  should  make 
clear  that  the  rebuttable  presumption 
attaches  only  if  all  aspects  of  the 
assessment  conform  with  the  rule. 

Response:  Under  §  1 1 .91  (c)  of  the 
existing  rule,  the  rebuttable 
presumption  attaches  to  those 
assessments  that  are  {>erformed  in 
accordance  %vith  the  entire  rule. 


ModiBcation  of  $  11.91(c)  is  beyond  the 
scope  of  this  rulemaking.  However,  the 
De{>artment  notes  that  nothing  prevents 
trustees  who  are  dealing  with 
cooperative  PRPs  from  making  selective 
use  of  portions  of  the  rule  for  purposes 
of  working  out  a  settlement. 

7.  Complexity  of  the  Rule 

Comment:  One  commenter  thought 
that  the  rule  was  too  complicated. 

Response:  The  Department  admits 
that  this  is  a  comprehensive  rule. 
However,  the  rule  is  designed  to  provide 
not  only  an  administrative  process  for 
conducting  assessments  but  also  an 
entire  range  of  alternative 
methodologies  for  calculating  full 
compensation  for  injuries  to  the 
complete  scope  of  natural  resources 
covered  by  CERCLA.  The  variety  of 
possible  natural  resource  damage  cases 
is  virtually  endless,  and  the  type  B  rule 
was  designed  to  be  available  for  use  in 
all  of  those  situations.  Therefore,  the 
Department  believes  that  some  level  of 
intricacy  is  unavoidable.  The 
Department  notes  that  it  has  given  a 
number  of  workshops  and  seminars  on 
the  use  of  the  rule  at  the  request  of  State 
trustee  officials,  other  Federal  agencies 
and  private  parties.  The  Department 
welcomes  the  opportunity  to  hold 
additional  workshops  and  seminars. 

8.  Separate  Assessments  for  Each  Injury 

Comment:  One  commenter  stated  that 
in  cases  involving  multiple  injuries, 
different  geographic  areas  and 
numerous  PRPs,  any  aggregate  damage 
figure  developed  under  the  rule  would 
have  to  be  divided  to  ensure  that  each 
PRP  is  only  held  liable  for  the  damages 
caused  by  its  release  or  discharge. 
Therefore,  the  commenter  believed  that 
the  rule  should  require  trustees  to  assess 
each  injury  separately. 

Response:  In  those  cases  involving 
multiple  PRPs,  if  the  injuries,  the  cdsts 
of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  and  the 
compensable  values  could  all  be 
segregated,  then  trustee  agencies  could 
perform  separate  assessments  for  each 
PRP.  However,  natural  resources  are 
generally  highly  interdependent. 
Therefore,  the  selection  of 
methodologies  to  value  or  restore, 
rehabilitate,  replace,  and/or  acquire  the 
equivalent  of  one  injured  resource  will 
often  affect  the  selection  of 
methodologies  to  address  other 
resources.  Furthermore,  courts  have 
held  that  CERCLA  imposes  joint  and 
several  liability  where  there  is  no  clear 
basis  on  which  to  apportion  liability. 
Therefore,  if  either  the  injuries,  the  costs 
of  restoration,  rehabilitation. 


replacement,  and/or  acquisition  of 
equivalent  resources  or  the  comfwnsable 
values  cannot  be  segregated  in  a 
particular  case,  trustee  agencies  usually 
would  not  perform  separate 
assessments. 

C.  Measure  of  Damages 

Comment:  There  were  a  number  of 
comments  on  the  use  of  the  cost  of 
restoration,  rehabilitation,  replacement 
and/or  acquisition  of  equivalent 
resources  as  the  general  measiire  of 
damages.  Several  commenters 
supported  this  measure  of  damages  and 
thought  that  the  determination  whether 
a  difrerent  measure  of  damages  would 
be  more  appropriate  in  a  particular  case 
was  correctly  left  to  the  discretion  of 
trustee  agencies.  One  commenter 
thought  that  the  proposed  measure  of 
damages  was  particularly  appropriate  in 
light  of  the  dimculties  and  controversies 
surrounding  calculation  of  use  values. 
This  commenter  went  on  to  state  the 
risk  that  any  damages  collected  would 
merely  serve  as  a  windfall  for  the 
treasury  in  the  absence  of  a  commitment 
to  restoring,  rehabilitating,  replacing 
and/or  acquiring  equivalent  resources. 

However,  many  other  commenters 
stated  that  there  should  be  an  explicit 
exception  to  this  measure  of  damages 
when  the  cost  of  restoration, 
rehabilitation,  replacement  and/or 
acquisition  of  equivalent  resources  is 
grossly  disproportionate  to  the  value  of 
the  resource.  A  number  of  these 
commenters  disagreed  with  the 
Department's  statements  that  no 
exceptions  were  needed  because  some 
form  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  will  always  be 
performed.  To  support  their  positions, 
these  commenters  offered  hypothetical 
cases  in  which  long-lived  pollutants  had 
contaminated  surface  water  sediments 
but  response  actions  had  eliminated  all 
danger  to  human  health  or  the 
environment.  According  to  the 
commenters,  the  proposed  measure  of 
damages  would  be  inappropriate  in 
these  cases,  because  the  costs  of 
restoring  the  sediments  generally  would 
vastly  outweigh  the  potential  benefits; 
there  are  no  known  means  of 
rehabilitating  the  sediments;  there  is  no 
point  in  replacing  the  sediments  or 
acquiring  equivalent  sediments;  and 
natural  recovery  is  impossible. 

Most  commenters  who  thought  that 
there  should  be  exceptions  to  the 
measure  of  damages  failed  to  provide  a 
definition  of  "grossly  disproportionate." 
However,  one  commenter  stated  that  the 
costs  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  should  be 
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considered  grossly  disproportionsts  if 
th«v  are  more  than  three  times  the  vahie 
of  the  resource.  Another  oommenter 
believed  that  imposition  of  any  costs 
that  exceeded  the  value  of  the  resource 
would  be  punitive  and  violate  due 
process.  Also,  one  commentar  suggested 
that  the  rule  should  allow  for  the 
eliminstation  of  the  costs  of  restoration, 
rehabilitation,  replacement  and/or 
acquisition  of  equivalent  resoivces  upon 
8  showing  by  PRPs  that  recovery  of 
these  costs  is  inappropriate. 

Response:  The  ue{>artment  continues 
to  believe  that  the  measure  of  damages 
included  in  the  proposed  rule  is 
appropriate.  The  Department  believes 
that  natural  resource  damages  should 
always  include  the  costs  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources, 
because  trustees  will  always  be  able  to 
perform  some  element  or  combination 
of  these  actions.  In  the  hypothetical  case 
of  sediments  contaminated  by  long- 
lived  pollutants,  replacement  sctions 
may  not  in  fact  be  pointless  if  they 
would  return  the  baseline  level  of 
services  provided  by  that  resource  to 
other  resources  or  to  humans.  Moreover, 
assuming  that  intensive  intervention 
would  be  inappropriate,  natural 
recovery  may  not  be  impossible,  but 
rather  extremely  slow.  Therefore, 
trustees  may  choose  to  allow  natural 
recovery  but  would  then  take  certain 
actions,  such  as  restricting  public  use  of 
the  body  of  water,  to  ensure  that  natural 
recovery  is  not  impeded.  These  actions 
would  qualify  as  actions  taken  to 
restore,  rehabilitate,  replace,  and/or 
acquire  the  equivalent  of  the  injured 
resources. 

The  Department  agrees  that  when 
trustee  officials  evaluate  a  particular 
methodology  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  equivalent 
resources,  they  should  consider  the 
relationship  between  the  costs  of 
implementing  that  methodology  and  the 
compensable  value  of  the  resource. 
However,  if  the  costs  of  implementing 
that  particular  methodology  do  greatly 
exceed  the  compensable  value  of  the 
resource,  trustee  agencies  need  not 
eliminate  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  as  a  basis  for 
damages  but  could  instead  select  a 
different  methodology.  Moreover, 
selection  of  a  particular  methodology  for 
restoring,  rehabilitating,  replacing  and/ 
or  acquiring  equivalent  resources 
determines  the  period  and  quantity  of 
lost  use.  As  a  result,  evaluating  the 
relationship  between  the  costs  of 
implementing  a  particular  methodology 
and  the  compensable  value  of  a  resource 
bc*comes  more  than  a  simple  analysis  of 


strict  numeric  proportions.  Therefore, 
S  11.83(a)(3)  of  the  proposed  rule  sets 
forth  criteria  to  help  trustee  ofRdals 
evaluate  difFerent  methodologies  for 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  equivalent  resources.  The 
Department  believes  that  consideration 
of  these  criteria  would  be  the  most 
useful  means  of  en.suring  that  damage 
figures  are  compensatory  not  punitive. 

Comment:  Several  commenters  stated 
that  the  language  and  legislative  history 
of  CERCLA.  Ohio  v.  Interior  and 
Commonwealth  of  Puerto  Rico  v.  SS  Zoe 
Colocotwni,  628  F.2d  652  (1st  Qr. 
1980).  cert,  denied.  450  U.S.  912  (1981) 
(Puerto  Rko  v.  SS  Zoe  Colocotronii, 
require  inclusion  of  an  exception  for 
grossly  disproportionate  restoration 
costs. 

Response:  The  Department  does  not 
agree  that  CERCLA,  Ohio  v.  Interior  or 
Puerto  Rico  v.  SS  Zoe  Colocotmni 
mandate  an  exclusion  from  the  general 
measure  of  damages  when  the  cost  of 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  equivalent  resources  is 
grossly  disproportionate  to  the  lost 
value  of  the  injured  resources.  CERCLA 
and  Ohio  v.  /nterior  grant  the 
Department  the  discretion  to  develop 
exceptions  to  the  general  measure  of 
damages  but  do  not  require  such 
exceptions.  Puerto  Rico  v.  SS  Zoe 
Colocotwni  arose  under  a  Puerto  Rican 
statute,  and  although  the  case  does 
contain  some  dicta  concerning  CWA,  it 
did  not  establish  any  standards  for 
damages  under  either  CWA  or  CERCLA. 

Moreover,  Puerto  Rico  v.  SS  Zoe 
Colocotmni  focused  on  whether 
damages  should  be  based  on  the  costs  of 
implementing  a  plan  to  dig  up  and 
replant  an  oiled  mangrove  forest  instead 
of  relying  upon  natural  recovery.  The 
court  rejected  the  plan  as  "impractical, 
inordinately  expensive,  and 
unjustifiably  dangerous  to  the  healthy 
mangroves  and  marine  animals  still 
present  in  the  area  to  be  restored."  628  • 
F.2d  at  676.  The  proposed  rule  would 
neither  require  nor  authorize  trustees  to 
pursue  intensive  activities  to  restore  or 
rehabilitate  an  injured  resource  if  such 
activities  would  be  impractical, 
inordinately  expensive  or  unjustifiably 
dangerous.  Under  the  proposed  rule, 
trustees  would  evaluate  a  range  of 
alternatives,  including  an  alternative 
based  on  natural  recovery,  under  a  set 
of  factors,  including  technical 
feasibility,  cost-benefit  considerations, 
cost-effectiveness,  and  potential  for 
additional  injury.  The  proposed  rule 
would  allow  trustees  to  rely  upon 
natural  recovory  when  appropriate  and 
base  their  damage  claims  on  the  cost  of 
actions  taken  to  ensure  that  natural 
recovery  is  not  impeded. 


Comment:  Some  commentera  states 
that  failure  to  include  such  an  exception 
would  lead  to  double  recoveries  and 
inflated,  arbitrary  assessments. 

Response:  The  issue  of  double 
recovery  arises  when  PRPs  are  asked  to 
pay  damages  for  the  same  injury  more 
than  once.  The  concept  of  compensable 
value  and  the  concept  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
relate  to  two  different  effects  of  an 
injury.  Therefore,  the  Department  does 
not  believe  that  the  absence  of  an 
explicit  exception  to  the  general 
measure  of  damages  would  lead  to 
double  recoveries. 

Further,  the  Department  does  not 
believe  that  the  absence  of  exceptions  to 
the  measure  of  damages  would  result  in 
inflated,  arbitrary  damage  assessments. 
The  costs  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  an  injured  resource  might 
be  high  in  particular  cases.  However, 
implementation  of  some  form  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  in  those  cases  might 
considerably  shorten  the  recovery 
period,  thus  reducing  the  compensable 
value  and  the  overall  damages.  Also,  the 
Restoration  and  Compensation 
Determination  Plan,  which  sets  forth  the 
basis  for  calculation  of  damages,  would 
be  made  available  for  public  comment, 
so  the  trustee  officials'  judgment  would 
be  subject  to  review. 

Comment:  There  were  a  number  of 
comments  about  the  inclusion  of 
compensable  value  in  the  measure  of 
damages.  One  commenter  stated  that 
requiring  trustees  to  calculate 
compensable  value  in  every  case  would 
improperly  encroach  upon  trustees' 
discretion  and  could  result  in  . 
unreasonable  assessment  costs. 

Response:  The  Department  believes 
that  calculation  of  compensable  value 
would  help  ensure  that  the  public  is 
fully  compensated  for  injuries  to  natural 
resources.  Calculation  of  compensable 
value  generally  would  not  result  in 
unreasonable  assessment  costs  so  long 
as  trustees  select  appropriate  valuation 
methodologies.  Trustee  officials  would 
be  allowed  to  use  any  valuation 
methodology  listed  in  §  11.83(c)  of  the 
proposed  rule  or  any  other  cost-effective 
methodology  that  measures 
compensable  value  in  accordance  with 
the  public's  willingness  to  pay. 
However,  if  there  is  no  acceptable 
methodology  for  calculating 
compensable  valuq  at  a  reasonable  cost, 
as  defined  under  §11.14(ee)  of  the 
existing  rule,  trustee  agencies  would 
have  the  authority  to  base  damages 
solely  on  the  cost  of  restoration. 
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rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources.  The 
Department  is  considering  revising  the 
language  of  proposed  §  11.83  to  make 
this  point  explicit. 

Comment:  Other  commenters  believed 
that  recovery  of  compensable  value  was 
not  authorized  under  CWA.  These 
commenters  stated  that  imlike  section 
107(a)(C)  of  CERCLA,  which  imposes 
liability  for  "damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources,"  section  311(0(4)  of  CWA 
merely  refers  to  the  "costs  of  removal." 
which  "include  any  costs  incurred  by 
the  Federal  Government  or  any  State 
government  in  the  restoration  or 
replacement  of  natural  resources." 
Furthermore,  these  commenters  stated 
that  nothing  in  the  legislative  history  of 
CWA  suggests  that  lost  use  values  were 
intendedto  be  recoverable. 

Response:  Under  §  11.93(a)  of  the 
proposed  rule,  compensable  value 
would  be  recovered  in  order  to  replace 
public  uses  and  nonuses  of  an  injured 
resource  that  are  lost  to  the  public 
during  the  recovery  period.  Thus  the 
Department  believes  that  compensable 
values  would  be  recoverable  under 
CWA  as  "costs  incurred  •  •  *  in  the 
restoration  or  replacement  of  natural 
resources."  Further,  the  Department 
notes  that  section  1002(b)(2)  of  OPA. 
which  amends  CWA,  expUdtly 
authorizes  recovery  of  damages  for  loss 
of  use  of  natural  resources. 

Comment:  A  couple  of  commenters 
asked  how  to  calculate  compensable 
value  when  full  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  is 
not  possible. 

Response:  The  Department  recognizes 
that  in  some  cases  the  time  period  for 
complete  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  may  be 
considerable.  Nevertheless,  even  in 
those  cases,  trustee  officials  would 
estimate  the  length  of  the  recovery 
period  and  calculate  the  value  of  public 
uses  and  nonuses  lost  during  that  time. 

Comment:  One  commenter  stated  that 
the  proposed  measure  of  damages 
should  "take  cognizance  of  any  benefits 
resulting  from  the  particular  incident 
(e.g.,  increased  fish  harvest  resulting 
from  oil  discharge  with  resultant 
increase  in  plankton/ fish  growth  rate  in 
Prince  William  Sound)." 

Response:  The  Department  believes 
that  the  existing  rule  takes  adequate 
cognizance  of  any  positive  effiscts  of  a 
release  or  discharge  in  the 
Quantification  phase.  Under  §  1 1.70, 
which  would  not  be  afiiacted  by  the 
proposed  rule,  trustee  officials  quantify 
an  injury  by  calculating  the  reduction  in 
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the  level  of  services  provided  by  the 
injured  resource  to  other  resources  or  to 
humans.  If  a  particular  resource  were 
injured  but  nonetheless  provided  the 
same  or  a  greater  level  of  services,  then 
there  would  be  no  reduction  in  service 
levels  to  quantify.  Further  clarification 
is  beyond  the  scope  of  this  rulemaking. 

Comment:  Another  commenter 
thought  that  PRPs  should  not  be  held 
liable  for  damages  associated  with 
injiuies  caused  or  aggravated  by  ill* 
advised  cleanup  operations. 

iiesponse;  Section  11.15(a)(l)(ii). 
which  would  not  be  affected  by  the 
iroposed  rule,  provides  that  PRPs  are 
able  for  any  increase  in  injuries  that  is 
reasonably  unavoidable  as  a  result  of 
response  actions  taken  or  anticipated. 
As  was  stated  in  the  August  1, 1986 
preamble,  liability  is  limited  to  those 
increases  that  are  reasonably 
imavoidable 

*  *  *  because  the  Department  believes  that 
any  response  actions  undertaken  by 
government  agencies  should  strive  to  avoid 
additional  injury  to  natural  resources 
whenever  possible.  Damages  from  such 
"reasonably  unavoidable"  increases  in  injury 
resulting  from  response  actions  by 
governmental  agencies  are  not  excluded  from 
damage  actions,  because  they  are  indirectly 
due  to  the  discharge  or  release  and  thus 
included  under  section  301(c>of  CERCXA.  51 
PR  27698. 

Comment:  A  few  commentera 
believed  that  the  rule  should 
incorporate  and  clarify  section  107(f)(1) 
of  CERCLA.  which  provides  that  there 
shall  be  no  recovery  for  natural  resource 
damages  if  those  damages  and  the 
release  that  caused  those  damages 
occurred  wholly  before  December  11, 
1980,  the  date  on  which  CERCLA  was 
enacted. 

Response:  The  Department  notes  that 
S  11.24(b)(1),  which  would  not  be 
afiiected  by  the  proposed  rule,  already 
incorporates  tlie  limitation  on  damages 
set  forth  in  section  107(f)(1)  of  CERCLA. 
Any  further  clarification  of  this 
limitation  is  beyond  the  scope  of  this 
rulemaking. 

Comment:  A  few  commenters  stated 
that  the  rule  should  incorporate  the 
ceiUngs  on  recovery  set  forth  in  section 
107(c)  of  CERCLA. 

Response:  The  Department  notes  that 
§  11.15(b),  which  would  not  be  affected 
by  the  proposed  rule,  already 
incorporates  the  ceilings  on  damages  set 
forth  in  section  107(c)  of  CERCLA. 

D.  Resources  Covered  by  the  Rule 

Comment:  There  were  numerous 
comments  on  the  issue  of  the  resources 
covered  by  this  rule.  Several 
commenters  supported  the  Department's 
proposal  not  to  define  the  scope  of 


trusteeship  over  privately-owned 
resources.  These  commenten  stated  that 
the  scope  of  trusteeship  is  governed  by 
a  wide  variety  of  Federal  and  State  laws 
that  are  constantly  evolving  and  that 
trustee  agencies  are  in  the  best  position 
to  interpret. 

Several  commenten  disagreed  with 
the  Department  and  stated  uat  the  rule 
should  include  some  limits  on  its 
appUcation  to  privately-owned  property 
in  order  to  avoid  overly-broad  claims 
and  additional  litigation.  A  few  of  these 
commentera  offer^  specific  regulatory 
language. 

Finally,  a  number  of  commentera 
thought  that  if  the  Department  did  not 
provide  a  specific  regulatory  definition 
of  the  scope  of  trusteeship,  then  the 
Department  should  at  least  clarify  that 
a  trustee  agency's  determination  of  the 
scope  of  its  authority  is  not  entitled  to 
a  rebuttable  presumption. 

Response;  The  Ohio  v.  Interior  court 
did  not  require  or  even  request  the 
Department  to  provide  a  regulatory 
definition  of  the  scope  of  trusteeship 
over  privately-owned  resources.  The 
coiut  merely  asked  for  clarification  of 
whether  the  Department  intended  its 
rule  to  cover  any  non-government- 
owned  property.  The  scope  of 
trusteeship  is  determined  by  section 
101(16)  of  CERCLA,  which  defines 
"natural  resources"  as: 

(Lland.  flsh.  wildlife,  biota,  air,  water,  ground 
water,  drinking  water  supplies,  and  other 
such  resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States  *  *  *,any 
State  or  local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust  restriction  on 
alienation,  any  meml)er  of  an  Indian  tribe. 

As  the  court  noted,  this  definition, 
which  is  incorporated  into  §  11.14(z)  of 
the  existing  rule,  extends  beyond 
re8ourc»8  mat  are  actually  owned  by  the 
government.  The  Department  does  not 
intend  to  restrict  application  of  the  rule 
to  government-owned  property  but 
instead  intends  to  allow  use  of  the  rule 
to  assess  damages  for  all  natural 
resources  covered  by  CERCLA.  The 
Department  believes  that  no  additional 
action  is  needed  to  comply  with  the 
court's  request. 

Not  only  is  development  of  a 
regulatory  definition  of  the  scope  of 
trusteeship  over. privately-owned 
resources  not  required  by  Ohio  v. 
Interior,  it  is  also  impractical.  Under 
CERCLA,  trustees  can  only  recover 
damages  for  injuries  to  those  resources 
to  which  they  are  related  through 
ownership,  management,  trust  or 
control.  Tliese  relationships  ara 
themselves  created  by  other  Federal, 
State,  local  and  tribal  laws.  In  light  of 
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the  divOTilty  of  thaw  other  Federal. 
Sine  and  tribel  la«n.  the  Department 
believee  that  the  KOff  of  trusteeship 
under  CERCLA  must  be  addraseed  on  a 
case-by-case  basis. 

The  Department  disagreea  that  lack  of 
a  regulatory  definition  of  "public 
resources"  will  rasuh  in  overly-broad 
ciaimt  and  additional  litigation.  The 
proposed  rule  would  require  trustee 
officials  to  prepare  a  statement 
explaining  the  basis  for  their  assertions 
of  trusteeship.  This  statement  would  be 
included  in  the  Notice  of  Intent  to 
Perform  an  Assessment,  which  is  sent  to 
PRPs,  and  in  the  Assessment  Plan, 
which  is  subject  to  public  review  and 
comment.  These  opportunities  for  early 
input  from  PRPs  and  the  public  would 
provide  both  a  check  on  trustees' 
discretion  and  a  means  of  resolving 
disputes  over  the  scope  of  trusteeship 
prior  to  litigation.  Other  provisions  of 
the  rule,  such  as  the  requirement  that 
only  committed  public  uses  of  the 
resource  be  included  in  compensable 
value,  provide  additional  protection 
against  improper  assertions  of  authority 
over  private  property. 

Neverthelms,  the  Department  believes 
there  are  significant  concerns  about  the 
propriety  and  legality  of  allowing 
trustee  agencies  to  define  the  very  scope 
of  their  own  jurisdiction.  Therefore,  the 
Department  is  considering  revising  the 
language  of  tha  proposed  regulation  to 
clarify  that  a  trustee  agency's  statement 
of  its  basis  of  authority  would  not  be 
entitled  to  a  rebuttable  presumption. 

Comment:  One  commenter  stated  that 
if  the  Department  chose  to  defer  to  the 
courts  and  did  not  define  the  scope  of 
trusteeship  in  the  rule  itself  if  should 
not  then  speculate  on  the  issue  in  the 
preamble.  However,  other  commentors 
did  not  object  to  the  language  of  the  rule 
but  did  ask  the  Department  to  provide 
some  additional  guidance  in  the 
preamble.  Several  commenters  offered 
examples  of  the  types  of  privately- 
owned  resources  that  should  or  should 
not  be  covered  by  the  rule. 

Response:  The  multiplicity  of  Federal, 
Slate  and  tribal  laws  that  give  rise  to 
trusteeship  not  only  makes  it  virtually 
impossible  to  develop  a  regulatory 
definition,  it  also  creates  a  risk  that  any 
general  discussion  or  list  of  examples 
would  not  be  representative  of  the  wide 
range  of  resources  covered  by  CERCLA. 
Therefore,  the  Department  believes  it 
would  be  inappropriate  to  offer  specific 
examples  of  privately-owned  resources 
covered  by  this  rule. 

Comment:  A  few  commantars  had 
questions  about  the  application  of  the 
rule  to  specific  resouioas.  Twro 
commenten  raised  the  issue  of  whether 
an  Indian  triba  has  authority  to  assert 


claims  for  dam^es  for  injuries  to 
natural  reaoiiroes  owned  by  tribal 
memben  but  located  outside  the 
reservation.  

iie^)onse;The  CERCLA  definition  of 
"natural  resources"  is  not  linked  to  the 
location  of  a  resource.  Thus,  the  rule 
could  be  used  to  assess  damages  to 
resources  owned  by  tribal  members  but 
located  outside  a  reservation  provided 
that  the  tribal  trustee  were  able  to  cite 
authority  for  such  a  claim. 

Comment:  Another  commenter  sought 
clarification  of  whether  archaeologiol 
resources  are  covered  by  the  rule. 

Response:  The  Department 
acknowledges  the  confusion  that  has 
arisen  as  a  result  of  multiple  uses  and 
meanings  of  the  term  "resource"  under 
different  statutes.  "Archaeological"  and 
other  "cultural"  resources  are  not  "land, 
fish,  wildlife,  biota,  air,  water,  ground 
water,  drinking  water  supplies,  (or] 
other  such  resources."  Therefore, 
"archaeological"  and  "cultural" 
resources  do  not  constitute  "natural" 
resources  under  CERCLA. 

Nevertheless,  although  archaeological 
and  cultural  resources,  as  defined  in 
other  statutes,  are  not  treated  as 
"natural"  resources  under  CERCLA,  the 
rule  does  allow  trustee  agencies  to  factor 
the  loss  of  archaeological  and  other 
cultural  attributes  provided  by  a  natural 
resource  into  a  natural  resource  damage 
assessment  through  consideration  of  the 
services  provided  by  that  resource.  For 
example,  if  land  constituting  a  CERCLA- 
defined  natural  resource  contained 
archaeological  artifacts,  then  that  land 
might  provide  a  variety  of  different 
services  including,  for  example,  the 
service  of  supporting  archaeological 
research.  If  an  injury  to  the  land  cauised 
a  reduction  in  the  level  of 
archaeological  research  that  could  be 
performed,  trustee  officials  could  . 
recover  damages  for  the  lost  public  use 
of  that  service. 

E.  Coordination  Among  Trustees 

Comment:  There  wers  several 
comments  concerning  coordination 
among  trustees.  Some  commenters 
thought  that  the  rule  should  require 
trustees  to  send  the  Notice  of  Intent  to 
Perform  an  Assessment  not  only  to  the 
PRPs  but  also  to  any  interested  trustees. 
Also,  one  commenter  thought  that  the 
rule  should  require  disseminatior  of  the 
draft  Asses.sment  Plan  to  all  other 
trustees  prior  to  the  public  review 
period. 

Response:  The  Department  urges 
trustee  agencies  to  work  together  and 
8 11.32(a)(1)  of  the  existing  rule,  which 
would  not  be  affected  by  the  proposed 
rule,  discusses  trustee  coordination. 
Section  11.32  (a)(i)  requires  notification 


of  all  known  affected  trustees  that  an 
Assessment  Plan  is  being  developed. 
The  Department  believes  that  this 
requirement  provides  trustee  officials 
with  adequate  notice  of  an  impending 
assessment  and  opportunity  to  ensure 
that  their  interests  are  protected. 

Comment:  Another  commenter 
suggested  that  the  Department  revise 
§  11.32(a)(l)(ii)(B)  of  the  existing  rule, 
which  provides  that  when  the  natural 
resources  being  assessed  are  located  on 
lands  or  water  subject  to  the 
administrative  jiirisdiction  of  a  Federal 
agency,  a  designated  official  of  the 
Federal  agency  shall  act  as  the  lead 
authorizeid  official.  The  commenter 
stated  that  there  may  be  cases  whnre  a 
Federal  agency  is  both  a  trustee  iiid  a 
PRP.  The  commenter  suggested  that 
§  11.32(a)(l)(i)(B)  be  revised  to  provide 
that  in  those  cases  a  State  official  should 
serve  as  lead  authorized  official. 

Response:  Revision  of  the  procedures 
for  appointing  a  lead  authorized  official 
area  beyond  the  scope  of  this 
rulemalung.  However,  the  Department 
notes  that  §  11.32(a)(l)(ii}(B)  only 
designates  a  lead  authorized  official  in 
those  cases  where  a  consensus  among 
all  trustees  cannot  be  reached. 

Comment:  One  commenter  thought 
that  the  Department  should  add  a 
presumption  that  Federal  trustee 
agencies  will  use  the  rule  to  assess 
damages  unless  all  involved  trustees 
agree  otherwise.  The  commenter  stated 
that  such  a  presumption  was  needed  to 
avoid  collateral  estoppel  problems 
where  one  trustee  chooses  to  follow  the 
rule  while  other  trustees  do  not.  The 
commenter  further  stated  that  the  need 
for  such  a  presumption  is  created  by  the 
requirement  that  trustees  prepare 
statements  of  the  basis  of  authority. 

Response:  Secti  on  1 1 . 1  a  of  the 
existing  rule  provides  that  use  of  the 
procedures  set  forth  in  the  rule  is  not 
mandatory.  Modifications  to  this 
provision  are  beyond  the  scope  of  this 
rulemaking.  Moreover,  the  Department 
notes  that  potential  collateral  estoppel 
issues  arise  whenever  trustee  agencies 
with  overlapping  authority  fail  to 
cooperate  regardless  of  the  methods 
used  to  assess  damages  or  the  content  of 
their  statements  of  their  basis  of 
authority. 

F.  Preliminary  Estimate  of  Damages 

Comment:  Most  of  the  commenten 
who  addressed  the  issue  of  the 
preliminary  estimate  of  damages 
acknowledged  that  some  estimate  of 
damages  is  needed  to  determine  the 
proper  scope  of  assessment  and  to 
ensure  the  reasonableness  of  assessment 
costs.  However,  some  commenters 
stated  that  the  preUminary  estimate  of 


Federal  Regiitar  /  Vol.  58,  No.  139  /  Thursday,  July  22,  1993  /  Propoaed  Rnlee  3«337 


damages  should  not  be  ditcloeed  in  the 
Assessment  Plan  or  the  Report  of 
Assessment.  These  commenters  stated 
that  disclosure  of  the  estimate  to  PRPi 
might  compromise  the  ability  of  trustee 
officials  to  settle  a  case  or  prepare  for 
litigation.  The  commenters  also  believed 
that  disclosure  of  the  preliminary 
estimate  in  the  Report  of  Assessment 
was  unnecessary  for  the  purpose  of 
determining  whether  the  assessment 
costs  were  reasonable,  because  the 
reasonableness  of  the  final  costs  is 
measured  by  the  ratio  of  those  costs  to 
the  final  damage  figure  not  to  the 
preliminary  estimate.  On  the  other 
hand,  one  commenter  stated  that 
trustees  should  be  required  to  disclose 
the  preliminary  estimate  as  soon  as 
possible  to  ensure  that  the  public  and 
the  PRPs  have  a  meaningful  opportunity 
to  comment  on  the  reasonableness  of  the 
assessment  costs. 

Response:  The  Department 
acknowledges  the  confusion  generated 
by  the  proposed  rule  concerning 
disclosure  of  the  preliminary  estimate. 
The  Department  agrees  that  premature 
disclosure  of  the  preliminary  estimate 
might  adversely  affect  the  ability  of 
trustee  officials  to  settle  or  litigate  a 
natiiral  resource  damage  case.  Further, 
the  Draartment  notes  Uiat  PRPs  and  the 
general  public  would  still  have  a 
meaningful  opportunity  to  comment  aa 
the  reasonableness  of  assessment  costs 
even  if  the  preliminary  estimate  were 
not  disclosed  in  the  draft  Assessment 
Plan.  Under  $  11.14(ee)  of  the  existing 
rule,  the  relationship  between 
anticipated  costs  and  anticipated 
damages  in  only  one  of  the  aspects  of 
reasonableness.  Another  factor  is 
whether  all  aspects  of  the  assessment 
directly  contribute  to  the  calculation  of 
a  monetary  damage  6gure.  The  public 
and  the  PRPs  need  not  know  the 
preliminary  estimate  of  damages  to 
comment  on  whether  an  assessment 
satisBes  this  factor  of  reasonableness. 

Therefore,  the  Department  never 
intended  the  preliminary  estimate  to  be 
included  in  the  Assessment  Plan,  which 
is  offered  for  public  review  and 
comment.  Instead,  the  preliminary 
estimate  was  designed  as  a 
predecisional,  deliberative,  inter-  or 
intra-agency  document  for  the  sole  use 
of  trustee  agencies  in  scoping  the 
assessment.  The  Department  intends  to 
revise  proposed  §  11,35  to  clarify  this 
point. 

Nevertheless,  although  it  does  not 
t>elieve  that  the  preliminary  estimate  of 
damages  should  be  publicly  disclosed 
along  with  the  Assessment  Plan,  the 
Department  does  think  that  the  estimate 
should  be  included  in  the  Report  of 
Assessment,  which  is  disclosed  at  the 


completion  of  the  assessment  Under 
S  11.14(ee)  of  the  existing  rule, 
reasonableness  is  determined  by  the 
ratio  of  anticipated  assessment  costs  to 
anticipated  damages  not  the  ratio  of 
final  costs  to  final  damages.  Therefore. 
PRPs,  the  public  and  the  courts  will 
need  access  to  the  preliminary  estimate 
to  determine  the  reasonableness  of  the 
assessment  costs  that  have  been 
incurred. 

Comment:  A  few  commenters  thought 
that  the  Department's  proposed 
procedures  for  calculating  the 
preliminary  estimate  were  too  detailed 
and  cumbersome.  These  commenters 
expressed  concern  that  the  procedures 
were  unnecessarily  time-consuming.  On 
the  other  hand,  one  commenter 
complained  about  the  Department's 
characterization  of  the  estimate  as  a 
"back-of-the-envelope"  calculation  and 
requested  that  the  Department  clarify 
that  the  estimate  should  be  carefully 
developed  based  on  the  best  available 
data. 

Response:  The  Department  believes 
that  the  proposed  procedures  for 
calculating  the  preliminary  estimate  are 
appropriate.  The  preliminary  estimate, 
which  may  be  revised  as  new 
information  becomes  available  would 
serve  the  important  function  of  ensuring 
that  the  assessment  is  performed  at  a 
reasonable  cost,  thus  trustee  agencies 
should  exercise  appropriate  care  when 
calculating  a  preliminary  estimate. 
Section  11.35(c)  lists  factors  that  trustee 
officials  would  consider  when 
developing  a  preliminary  estimate. 
These  factors  are  all  related  to  elements 
of  the  final  damage  tigure  and  are 
designed  to  ensure  that  the  preliminary 
estimate  covers  the  same  general  scope 
as  the  final  damage  figure. 

On  tlie  other  hand,  the  Department 
recognizes  that  trustee  agencies  will 
generally  have  relatively  little 
information  on  which  to  base  a 

{>reliminary  estimate.  Thus,  the  factors 
isted  in  proposed  §  11.35(c)  need  only 
be  considereid  "to  the  extent  possible." 
Also,  the  Department  recognizes  that  the 
preliminary  estimate  will  be  very  rough 
and  the  description  of  the  estimate  as  a 
"back-of-the-envelope"  calculation  was 
merely  intended  as  an 
acknowledgement  of  this  fact. 

Comment:  A  number  of  commenters 
suggested  that  trustee  be  allowed  to 
develop  a  range  of  preliminary  estimates 
or  a  qualitative  estimate  rather  than  a 
specific  quantitative  estimate.  These 
commenters  expressed  concern  that  it 
would  generally  be  too  difficult  to 
calculate  a  quantitative  preliminary 
estimate  of  damages  at  an  eeirly  stage  in 
the  assessment  process.  Commenters 
also  thought  the  danger  that  early 


development  of  a  specific  quantitative 
estimate  could  generate  pressure  for  the 
trustees  to  find  damages  at  least  as  high 
as  the  preliminary  estimate  regardless  of 
the  actual  damages. 

Response:  The  Department  does  not 
believe  that  a  range  of  preliminaiy 
estimates  or  a  qiiuitative  estimate 
would  provide  an  adequate  standard  for 
evaluating  whether  assessment  costs  are 
reasonable  as  required  by  CERCLA.  The 
Department  realizes  that  development  of 
a  preliminary  estimate  might  be  diffioilt 
in  some  cases;  however,  the  estimate  is 
not  intended  as  a  precise,  final  figure. 
Also,  the  Department  does  not  believa 
that  development  of  a  quantitative 
preliminary  estimate  would  generate 
pressure  on  trustee  officials,  provided 
that  the  estimate  was  not  diadosed  to 
the  public  until  after  the  assessment  waa 
completed. 

Comment:  Other  cammenters 
requested  that  the  Departntent 
emphasise  the  preliminary  nature  of  the 
estimate  and  specify  that  an  estimate 
would  not  be  used  against  trustees  if 
later-discovered  infcmnation 
necessitates  an  ad)ustment  in  the 
estimate. 

Response:  The  Department  agrees  that 
trustee  officials  should  have  discretion 
to  modify  the  preliminary  estimate  as 
new  information  becomes  available. 
Section  11.35(e)  of  the  proposed  rule 
would  require  trustee  agencies  to  review 
the  preliminary  estimate  after 
completion  of  the  Injury  Determinaticm 
and  Quantification  phases  and  would 
authorize  trustees  to  revise  the  estimate 
as  appropriate.  Any  earlier  versions 
would  be  included  in  the  Report  of 
Assessment  to  provide  a  basis  for 
evaluating  the  reasonableness  of  the 
costs  incurred  throughout  the 
assessment  but  could  not  otherwise  be 
used  against  the  trustee  officials. 

Comment:  There  were  a  number  of 
comments  concerning  the  timing  of  the 
preparation  of  the  preliminary  estimate. 
Some  commenters  agreed  that  trustee  . 
officials  should  be  allowed  to  delay 
completion  of  the  estimate  until  after 
the  Injury  Determination  phase  given 
the  difficulties  of  calculation.  Other 
commenters  thought  that  the  estimate 
should  always  be  completed  before 
completion  of  the  Assessment  Plan  to 
ensure  that  the  costs  of  performing  the 
assessment  are  reasonable. 

Response:  The  Department 
acknowledges  the  importance  of  the 
preliminary  estimate  in  ensuring  that 
the  Assessment  Plan  is  appropriately 
focused.  However,  the  Department 
believes  that  trustees  should  have 
discretion  to  delay  completion  of  the 
preliminary  estimate  until  the  end  of  the 
Injury  Determination  phase  if 
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insuffident  date  «dal  upon  which  to 
htm  an  Mtimate.  Hm  Dvpartmaot 
imUxw  that  in  aoma  caaas  tha  injuriaa 
might  ha  fo  ooinpiax  or  tlM  existing  data 
might  ha  so  spana  that  any  praliminaiy 
estimate  of  rismaasa  would  be 
meaninglaM  until  the  Infury 
Datannination  phaaa  had  been 
complMed.  Further.  §  1l.32(Q  of  the 
existing  rule  requires  the  trtutees  to 
review  the  Asseaament  Plan  after 
completion  of  the  Injury  Determination 
phase.  Therefore,  the  Assesament  Plan 
can  be  modified  as  needed  once  the 
preliminary  estimate  is  developed. 

Comment:  A  few  commenters 
approved  of  the  provisions  of  the 
proposed  rule  that  would  restrict  use  of 
the  preliminary  estimate  to  scoping 

Eurposes.  However,  some  commenters 
Blieved  that  trustees  should  also  be 
allowed  to  use  the  estimate  in 
settlement  negotiations. 

Besponse:  The  Department  does  not 
believe  that  this  rule  should  specifically 
addreM  the  use  of  the  preliminary 
estimate  for  settlement  negotiations. 
This  rule  was  developed  to  create  an 
optional  procedure  that  trustee  officials 
could  use  to  obtain  a  rebuttable 
presumption  in  a  judicial  or 
administrative  proceeding.  Although  the 
Department  strongly  supports  and 
encourages  the  use  of  the  rule  as  a 
framework  for  negotiated  resolutions  of 
nattiral  resource  damage  claims,  it 
believes  that  discussions  of  settlement 
procedures  are  beyond  the  scope  of  this 
rule.  Moreover,  the  Department  notes 
that  establishment  of  specific  settlement 
procedures  in  this  rule  could  unduly 
restrict  the  flexibility  of  negotiating 
parties. 

Comment:  Finally,  one  coramenter 
requested  that  proposed  $  11.35  be 
revised  to  specify  that  releases  excluded 
from  liability  under  CERCLA  should  not 
be  included  in  any  preliminary 
estimate. 

Response:  Sections  11.24(b)  and  (c). 
which  would  be  affected  by  the 
proposed  rule,  already  direct  trustee 
officials  to  exclude  from  their 
assessments  any  releases  or  discharges 
that  are  exempt  bom  liability  under 
CERCLA  or  CWA.  The  Dej)artment 
believes  these  provisions  adequately 
protect  against  assessment  of  exempt 
releases  and  discharges. 

C.  Reasonable  Costs  of  Assessments 

Comment:  One  commenter  thought 
that  the  definition  of  "reasonable  cost." 
set  forth  at  §  11.14(ee)  of  the  existing 
rule,  should  not  require  costs  to  be  less 
than  damages.  This  commenter 
suggested  that  all  assessment  costs 
should  be  considmed  reasonable  so  long 


as  the  assessment  is  performed  in  a 
prudent  and  coat-efRdent  manner. 

Aesponse;  The  definition  of 
"reasonable  cost,"  which  would  not  be 
affeded  by  the  proposed  rule,  was 
upheld  by  Ohio  v.  /nterior  after 
thcHtMigh  review. 

Comment:  A  few  commenters  asked 
the  Department  to  spedfy  that 
reasonable  assessment  costs  indude 
attorneys'  fees.  Two  of  these 
commenters  thought  that  trustees 
should  be  able  to  recover  attorneys'  fees 
both  for  services  rendered  during  an 
assessment  and  for  services  rendered  in 
preparation  and  litigation  of  a  natural 
resource  damage  claim. 

Response:  Section  11.15(a)(3)(ii)  of 
the  existing  rule  spedfies  different  types 
of  expenses  that  constitute  reasonable 
and  necessary  costs  of  an  assessment. 
The  only  proposed  revision  to 
$  11.15(a)(3)(ii)  is  a  substitution  of  the 
old  terminology  of  "restoration"  with 
the  new  terminology  of  "restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources." 
Additional  changes  to  §  11.15(a)(3)(ii) 
are  beyond  the  scope  of  this  rulemaking. 
As  noted  in  the  August  1. 1986 
preamble,  the  Department  believes  that 
trustee  agencies  will  generally  need  the 
assistance  of  an  interdisciplinary  team 
of  experts  when  performing  natural 
resource  damage  assessments. 
Therefore,  the  rule  does  not  restrid 
recoverable  assessment  costs  to  the 
expenses  of  particular  types  of 
professionals.  However,  the  Department 
notes  that  trustees  may  only  recover 
those  costs  that  are  associated  with  the 
adual  assessment  and  that  satisfy  the 
definition  of  "reasonable  cost"  set  forth 
at  8 11.14(ee)  of  the  existing  rule. 

Comment:  Another  commenter  stated 
that  the  rule  should  allow  trustees  to 
recover  the  costs  of  preliminary 
planning,  design  or  feasibility  studies 
used  to  determine  the  costs  and  benefits 
of  different  methodologies  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources. 

Response:  The  definition  of 
"reasonable  cost"  requires  that  all 
phases  of  an  assessment  bear  a  well- 
defined  relationship  to  each  other.  In 
other  words,  all  studies  must  be 
directed  toward  the  single  goal  of 
developing  a  damage  figure.  Under  the 
proposed  rule,  one  of  the  fadors  to 
consider  during  seledion  of  a 
methodology  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
would  be  the  relationship  of  expeded 
costs  to  expected  benefits.  Therefore, 
the  cost  of  studies  designed  to  evaluate 
the  costs  and  benefiu  of  different 
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methodologies  could  be  recovered  so 
long  as  anticipated  assessment  costs  are 
less  than  antidpated  damages  and  the 
antidpated  increment  of  benefits 
obtained  by  using  a  particular  study 
exceeds  the  antidpated  increment  of 
extra  cost  assodated  with  that  study. 

H.  Calculation  of  Baseline 

Comment:  There  were  a  variety  of- 
comments  about  the  calculation  of  the 
baseline.  A  number  of  commentere 
stated  that  the  April  29. 1991  preamble 
referred  to  the  baseline  as  the  conditions 
that  existed  prior  to  the  discharge  or 
release.  These  commenters  complained 
that  this  charaderization  fails  to 
account  for  situations  in  which  the  level 
of  services  provided  by  a  resource 
would  have  increased  but  for  the  release 
or  discharge. 

Response:  The  Department  agrees  that 
the  baseline  should  refled  changes  that 
would  have  occurred  in  the  absence  of 
the  spill  or  discharge.  Therefore, 
although  the  baseUne  will  most  often 
represent  conditions  occun  lug  piior  to 
the  discharge  or  release,  it  need  not  be 
limited  to  those  conditions.  The 
definition  of  baseline,  which  would  not 
be  afiiscted  by  the  proposed  rule,  is  set 
forth  at  §  11.14(e): 

Baseline  means  the  condition  or  conditions 
that  would  have  existed  at  the  assessment 
area  had  the  discharge  of  oil  or  the  release 
of  the  hazardous  substance  under 
investigation  not  occurred. 

The  statements  in  the  preamble  to  the 
proposed  rule  charaderizing  baseline  as 
pre-release  conditions  were  not 
intended  to  affed  this  definition.  The 
Department  intends  to  revise 
§  11.82(b)(l)(i)  of  the  proposed  rule, 
which  describes  restoration  and 
rehabilitation  actions  as  actions  taken  to 
retiun  a  resoiutx  to  baseline  as 
measured  by  "the  services  previously 
provided"  to  conform  with  the 
definition  in  §  11.14(e).  Further,  the 
Department  notes  that  although  the 
commentere  have  focused  on  situations 
where  conditions  were  improving,  the 
definition  of  baseline  takes  into  account 
decreases,  as  well  as  increases,  in  the 
level  of  services  that  would  have  been 
provided  in  the  absence  of  the  discharge 
or  release. 

Comment:  Several  commentere  stated 
that  when  calculating  the  baseline, 
trustee  officials  should  not  be  restrided 
to  collecting  only  those  data  that  can  be 
obtained  at  a  reasonable  cost.  These 
commentere  stated  that  sdentific 
accuracy,  not  cost,  should  determine  the 
scope  of  data  collection.  A  few  of  these 
commentere  thought  that  pladng  a  cost 
restridion  on  the  colledion  of  data 
would  put  trustee  offidals  at  a 
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disadvantage  because  PRPi  ara  not 
subject  to  such  a  restricticm.  One 
commentw  stated  that  limiting  data 
collection  based  on  cost  considerations 
is  contrary  to  C^io  v.  Interior  and  the 
language  and  legislative  history  of 
CERCLA. 

Response:  The  requirement  that 
trustees  restrict  their  collection  of 
baseline  data  to  those  data  that  are 
required  in  order  to  perform  the 
assessment  at  a  reasonable  cost  would 
not  be  affected  by  the  proposed  rule. 
The  Department  believes  that  this 
requirement  is  not  only  consistent  with 
but  also  necessitated  by  the  language  of 
CERCLA.  SecUon  107(a)(4HC)  of 
CERCLA  authcuizes  trustees  to  recover 
their  assessment  costs  but  (mly  if  those 
costs  are  reasonable.  The  requirement 
concerning  collection  of  baseline  data 
merely  incorporates  this  statutory 
limitation  on  recoverable  costs. 
Moreover,  this  requirement  should  not 
put  trustees  at  a  disadvantage  since 
assessments  performed  in  accordance 
with  the  rule  are  afforded  a  rebuttable 
presiunption. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  rule  could  be 
read  to  require  trustees  to  prove  that 
their  assessment  costs,  including  the 
costs  of  collecting  baseline  data,  are 
reasonable. 

Response:  The  rule  was  designed  to 
ensure  that  the  costs  of  assessments 
performed  in  accordance  with  the  rule 
are  reasonable.  So  long  as  an  assessment 
complies  with  the  rule,  trustees  will 
obtain  a  rebuttable  presiunption  that  the 
cost  of  the  assessment  was  reasonable. 
The  language  of  the  propmed  rule 
concerning  baseline  collection  of  data 
was  not  intended  to  a£foct  that 
rebuttable  presumption. 

Comment:  One  commenter  stated  that 
imless  the  condition  of  a  resource  had 
actually  been  evaluated  before  a  spill, 
determination  of  an  accurate  baseline 
may  be  very  difficult.  Therefore,  this 
commenter  suggested  that  the 
Department  develop  gmdelines  for  the 
calculation  and  use  of  baseline, 
including  criteria  for  identifying  and 
measuring  pre-existing  contamination, 
services  lost  to  the  public,  resumption 
of  partial  services  and  seasonal  use  of 
services. 

Response:  The  Department  notes  that 
§  11.72  of  the  existing  rule  provides 
significant  guidance  on  the  calculation 
of  baseline  that  would  not  be  affected  by 
the  proposed  rule. 

Comment:  Another  commenter 
expressed  concern  that  defining 
baseline  in  terms  of  levels  of  services 
could  unduly  limit  damages  for  natural 
resource  injuries.  This  commenter 
stated  that  a  spill  might  kill  a  number 


of  birds  without  causing  any  perceivable 
reduction  in  overall  services  provided 
by  the  species.  The  commenter  thought 
that  in  such  a  case  the  rule  could  be 
interpreted  to  mean  that  there  had  been 
no  decrease  firom  baseline  and,  thus,  no 
damages. 

Response:  The  Department  notes  that 
"services,"  as  defined  in  $  ll.l4(nn)  of 
the  existing  rule,  include  functions 
performed  by  one  resource  for  another 
or  for  humans.  Thus,  services  may       -^ 
include  any  number  of  resource-to- 
resource  functions  or  interactions.  For 
example,  in  addition  to  providing 
birdwatching  and  hunting  opportunities 
to  humans,  birds  are  links  in  ecological 
food  webs;  they  disseminate  seeds;  and 
they  pollinate  flowers. 

In  light  of  the  broad  scope  of  services 
provided  by  birds,  the  Department 
would  anticipate  any  loss  of  birds  to 
cause  some  measurable  reduction  in  the 
level  of  services.  It  may  be  difTicult  to 
discover  small  population  losses  and 
then  quantify  the  resulting  reduction  in 
service  levels.  Furthermore,  the  costs  of 
assessing  such  small  losses  may  not 
always  satisfy  the  definition  of 
"reasonable  costs."  However,  assuming 
that  the  trustees  can  quantify  it  at  a 
reasonable  cost,  any  reduction  in  service 
levels,  regardless  of  the  magnitude,  may 
serve  as  a  basis  for  damages. 

/.  Restoration,  Rehabilitation, 
Replacement,  and/or  Acquisition  of 
Equivalent  Services  Versus  Resources 

Comment:  There  appeared  to  be 
considerable  confusion  among 
commenters  over  whether  the 
Department  intended  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  to  be 
measured  in  terms  of  the  services 
provided  by  a  resource,  the  resource 
itself  or  both.  Several  commenters  noted 
apparent  inconsistencies  in  the  rule. 

Some  commentera  stated  that  the 
Department  should  specify  that  damages 
are  based  on  the  cost  of  restoring, 
rehabilitating,  replacing,  and/or 
acquiring  the  equivalent  of  both  the 
services  provided  by  a  resource  and  the 
resource  itself.  These  commentera  stated 
that  focusing  on  services  alone  would 
not  result  in  full  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
These  commenters  also  stated  that  the 
Department's  references  to  restoration  of 
the  resource  or  the  services  represented 
an  inappropriate  attempt  to  resurrect  the 
"lesser  of  concept  of  damages  that  was 
rejected  in  Ohio  v.  Interior. 

Other  commenters  believed  that 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  the  equivalent 
should  be  limited  to  the  services 


provided  by  the  resource.  For  example, 
the  commentera  stated  that  if  an  injured 
rock  formation  provided  services  such 
as  shelter  and  a  food  source  lor  animals, 
insects  and  plants,  PRPs  should  only  be 
liable  for  the  costs  of  restoring, 
rehabilitating,  replacing,  and/or  the 
equivalent  of  those  services,  not  for  the 
costs  of  recrsMing  the  rock  formation 
itself.  Similarly,  commentera  believed 
that  if  an  injured  stream  %vas  used  for 
-  fishing  and  nothing  else,  PRPs  should 
only  be  liable  for  the  cost  of  cleaning 
that  stream  to  the  point  where  fishing 
opportunities  are  retiuned  to  baseline. 

These  commentera  thought  that 
focusing  on  services  wouldfolfy 
compensate  the  public  because  the 
pubuc  values  natural  resources  solely  in 
terms  of  services.  According  to  these 
commentera.  requiring  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  the  equivalent  of  both 
services  and  the  resource  itself  would 
create  economic  inefficiencies.  Also,  the 
commenters  stated  that  any  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  the  equivalent  beyond  the 
pohit  where  services  are  retiuiMd  to 
baseline  would  simply  constitute 
restoration  for  restoration's  sake,  whidi 
would  be  inconsistent  with  CERCLA. 
Some  commentera  expressed  concern 
that  allowing  recovery  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  the  equivalent  of  both 
services  and  the  physical,  chemical  or 
biological  condition  of  a  resource  would 
lead  to  double  recovery.  Other 
commentera  believed  Uut  if  Congress 
had  intended  damages  to  be  based  an 
restoration  of  the  resource  itself,  it 
would  not  have  authorized  use  of 
damages  for  acquisition  of  substitute 
resources,  whioi  by  definition  does  not 
entail  restoration  of  the  actual  resource 
that  was  injured.  Finally,  the 
commenters  stated  that  references  in  the 
April  29. 1991  preamble  and  proposed 
rule  to  restoration  of  services  ma/ot  the 
resource  represented  an  unexplained 
departure  from  the  existing  rule  that 
was  not  required  by  the  court  remand. 

Response:  The  Department  did  not 
intend  to  change  the  focus  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  in  the  propoMd  rule.  The 
Department  has  always  intended 
"restoration,  rehabiUtation, 
replacement,  and/or  acquisition  of  the 
equivalent"  to  refer  to  those  actions 
taken  to  return  a  resource  to  baseline. 
As  evidenced  by  the  statutory  provision 
allowing  trustees  to  acquire  equivalent 
natural  resources.  Congress  did  not 
envision  that  trustees  would  or  could 
recreate  the  exact  same  injured 
resources.  However,  the  Etepartment 
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doM  not  b«Uev«  that  CongrBn  intanded 
to  allow  tniBtaa  agandas  to  simply 
rettore  tha  abstract  sarvicaa  providad  by 
a  rasouroe.  which  could  conoaivably  ba 
dona  throu^  an  artificial  machanism. 
For  axampla,  nothing  in  tha  language  or 
legislativa  history  of  CERCLA  suggests 
that  replacement  of  a  spring  widi  a 
water  pipeline  would  cmstMut^  ~^ 
"restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
aqxiivalant  resources."  CERCLA  requires 
that  natural  resource  rfainagw  ba  based 
on  the  cost  of  restoring,  rehabilitating, 
replacing  and/or  acquiring  the 
equivalent  of  an  actual  natural  resource. 

Apparent  incmsistendes  in  the  rule 
arise  because  trustee  ofBdals  need  a 
means  of  measuring  injury  in  order  to 
determine  when  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  is 
complete,  and  the  concept  of  services 
provides  that  means.  As  was  stated  in 
the  August  1, 1986  preamble. 

Traditionally  humana  have  valued  natural 
retouTcas  in  monataiy  terms  on  tha  basis  of 
services  provided  by  the  resources.  This 
method  logically  may  be  extended  to  valuing 
damages  to  an  injured  resource  on  the  basis 
of  changBS  in  services.  This  rule  establishes 
the  link  between  measured  adverse  rh^nytf 
in  the  condition  of  the  resource,  the  injury, 
and  the  damages  through  the  measurement  of 
changes  in  the  services  provided  by  the 
injured  resource.  51  PR  27686. 

In  other  words,  although  it  is  ths  natural 
resource  that  trustees  are  restoring. 
restoration  of  that  resource  causes  an 
increase  in  services,  and  that  increase  in 
services  is  used  to  measure  the  level  of 
restoration. 

Further  confusion  may  have  been 
generated  by  the  fad  that  §§  11.71(b) 
and  11.71(0,  which  would  not  be 
affeded  by  the  proposed  rule,  allow 
trustees  to  quantify  changes  in  service 
levels  either  by  dired  measiuement  or 
by  indired  measurement  based  on 
changes  in  the  physical,  chemical  or 
biological  quality  of  the  resource.  As 
was  stated  in  the  August  1, 1986 
preamble:  | 

In  some  cases  It  may  be  possible  to 
measure  services  directly,  and  provision  has 
been  made  for  such  measurement  ($  11.71(f)), 
but  the  Department  does  not  believe  total 
reliance  can  always  be  placed  (m  direct 
measurement  51  PR  27713. 

Therefore,  in  the  hypothetical  case  of 
the  injured  rock  formation,  the  FKPs 
would  not  be  liable  for  the  cost  of 
reoeating  an  identical  formation. 
However,  the  PRPs  would  be  liable  for 
the  cost  of  some  sort  of  restoraticm, 
rehabilitation,  replacement,  and/OT 
acquisition  of  an  actual  natural  resource 
that  provides  a  level  of  services 


eqiiivalent  to  the  baseline  level  of 
services  provided  by  the  rock  formation. 

Moreover,  the  Department  notes  that 
services  include  functions  provided  not 
only  to  humans  but  also  to  other 
resources.  For  example,  wildlife  may 

Erovide  both  recreational  services  to 
umans  and  food  web  services  to  other 
organisms.  Thus,  in  the  hypothetical 
case  of  the  injiired  stream,  it  is  unlikely 
that  the  only  service  provided  by  the 
resource  is  the  service  of  supporting 
fishing. 

/.  Other  Aspects  of  the  Definition  of 
"Restoration,  Rehabilitation, 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources" 

Comment:  There  were  a  number  of 
comments  about  the  term  "restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources." 
Apparently  there  was  some  confusion 
over  the  components  of  this  term.  One 
commenter  expressed  concern  that  use 
of  "and/or"  improperly  implied  a 
preference  for  alternatives  that 
incorporate  all  four  possible 
components.  Another  commenter  stated 
that  use  of  "and/or"  could  be 
interpreted  to  allow  trustee  agencies  to 
recover  the  costs  of  acquiring  equivalent 
resources  even  if  they  have  already 
obtained  the  cost  of  hill  restoration. 

Response:  As  a  result  of  the  new 
emphasis  on  restoration  under  the 
proposed  measure  of  damages,  the 
Department  introduced  the  term 
"restoration,  rehabilitation,  replacement 
and/or  acquisition  of  equivalent 
resources"  to  represent  the  full  range  of 
possible  "restoration"  adions  trustee 
agencies  may  take.  The  term  was 
derived  from  the  language  of  section 
107(0  of  CERCLA.  "And/or"  was 
included  in  simple  recognition  of  the 
fad  that  trustee  offidals  may  seled  one, 
all,  or  any  combination  of  the  different 
types  of  actions  as  a  basis  for  calculating 
overall  costs.  The  Department  did  not 
intend  to  express  a  preference  for 
alternatives  that  incorporate  all  the 
dinierent  components  of  the  term.  Also, 
the  term  "restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources"  does  not 
authorize  trustees  to  obtain  both  the  cost 
of  full  restoration  and  the  cost  of 
acquiring  equivalent  resources  in 
violation  of  the  prohibition  on  double 
recovery. 

Comment:  Some  commenters  thought 
that  the  term  "restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources" 
corredly  refleded  that  each  component 
or  combination  of  components  provides 
an  equally  appropriate  basis  for 
damages.  However,  other  commenters 
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thought  that  the  rule  should  not  grant 
acquisition  of  equivalent  resources  the 
same  status  as  restoration.  These 
commenters  stated  that  CERCLA  and 
Ohio  V.  Interior  establish  a  clear 
preference  for  using  restoration  or 
replacement  costs,  as  opposed  to 
acquisition  costs,  as  the  measure  of 
damages.  The  commenters  stated  that 
section  107(0(1)  of  CERCLA  first  Usts 
three  legitimate  uses  of  natxu«l  resource 
damage  awards:  restoration, 
replacement  or  acquisition  of  equivalent 
resources.  The  statute  then  provides  that 
the  measure  of  damages  shall  not  be 
limited  by  restoration  and  replacement 
costs.  According  to  the  commenters, 
these  statutory  provisions  indicate,  and 
the  court  in  Ohio  v.  /nterior recognized, 
that  amoimts  recovered  must  be  spent 
first  on  feasible  restoration  or 
replacement  adions  and  any  excess 
funds  are  then  to  be  spent  on 
acquisition  of  equivalent  resources. 

Response:  The  term  "restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources"  was 
introduced  to  emphasize  that  trustee 
agencies  may  seled  among  a  wide  range 
of  methods.  The  term  was  not  intended 
to  create  rigid  categories  of  acceptable 
trustee  actions.  The  Department  does 
not  believe  that  the  rule  should 
establish  a  preference  for  restoration  as 
opposed  to  acquisition  of  equivalent 
resources.  "Acquisition  of  equivalent 
resources"  encompasses  more  than  just 
the  purchase  of  land;  it  covers  the 
purchase  of  the  full  range  of  different 
resources.  Restoration  and  rehabilitation 
adions  may  often  require  the 
acquisition  of  various  biological  and 
geological  resources.  Therefore,  the 
Department  does  not  think  it  is 
appropriate  or  feasible  to  draw  a 
distindion  between  acquisition  of 
equivalent  resources  and  restoration. 

Moreover,  CERCLA  explicitly 
mentions  use  of  recovereid  funds  for 
restoration,  rehabilitation,  replacement 
or  acquisition  of  equivalent  resources. 
The  "shall  not  be  limited  by"  language 
quoted  by  the  commenters  simply 
provides  that  trustees  may  obtain 
damages  in  excess  of  restoration  costs. 
The  statutory  language  does  not  require 
that  damages  be  based  on  acquisition 
costs  only  if  restoration  is  infeasible. 
Further,  the  court  in  Ohio  v.  /nterior  did 
not  establish  any  preference  for 
restoration  as  opposed  to  acquisition  of 
equivalent  resources.  In  fad,  the  coiut 
specifically  stated  that  its  use  of  the 
term  "restoration"  was  intended  as 
shorthand  for  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent  of  the  injured  resources.  880 
F.2d  at  441.  Therefore,  the  Department 
has  proposed  to  include  all  statutorily- 
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recognized  forms  of  actions  within  the 
range  of  possible  "restoration" 
measures. 

Section  11.82(d)(8)  of  the  proposed 
rule  does  indicate  that  Federal  trustees 
generally  should  only  acquire 
equivalent  land  when  restoration, 
rehabilitation  or  replacement  is  not 
possible.  However,  this  provision  does 
not  apply  to  acquisition  of  resources 
other  than  land.  Further,  as  was  noted 
in  the  August  1, 1986  preamble: 

This  restriction  was  placed  in  the  proposed 
rule  after  extensive  consultation  with  other 
Federal  agencies.  The  purpose  of  this 
limitation  is  to  limit  the  acquisition  of 
private  lands  for  Federal  management  under 
CERCLA,  by  eliminating  the  possibility  of 
expanding  the  Federal  estate  without 
Congressional  approval.  51  FR  27719. 

Comment:  Some  commenters 
expressed  concern  that  the  proposed 
rule  required  trustee  agencies  to  analyze 
methodologies  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  on  a 
resource-by-resource  basis.  One 
commenter  noted  that  proposed 
$$11.82(b)(l)(i)  and  11.82(b)(l}(ii)refiBr 
to  "an  injured  resource."  The 
commenter  stated  that  the  phrase  "an 
injured  resource"  should  be  changed  to 
"injured  resources"  to  encompass  those 
situations  where  more  than  one  injured 
resource  is  involved. 

Response:  The  language  of  the 
proposed  rule  was  not  intended  to 
require  trustee  officials  to  examine 
alternatives  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  on  a 
resource-specific  basis.  Resources  are 
highly  interdependent.  Therefore, 
trustee  officials  will  often  need  to 
simultaneously  evaluate  all  injured 
resources  when  selecting  an  alternative. 
To  avoid  any  confusion  on  this  point, 
the  Department  intends  to  revise  the 
language  of  proposed  §§  11.82(b)(l)(i) 
and  11.82(b)(l)(ii)  to  refer  to 
"resources"  rather  than  "resource." 

Comment:  One  commenter  asked  the 
Department  to  clarify  that  PRPs  are  only 
liable  for  the  cost  of  restoring, 
rehabilitating,  replacing,  and/or 
acquiring  the  equivalent  of  an  injured 
resource  to  the  point  where  baseline 
levels  of  actual  and  committed  uses  are 
retujmed.  This  commenter  oR'ered  an 
example  of  contaminated  groundwater 
that  was  only  used  for  irrigation. 
According  to  this  commenter.  the  FRP 
should  not  be  liable  for  the  cost  of 
restoring,  rehabilitating,  replacing,  and/ 
or  acquiring  equivalent  groundwater  to 
the  point  were  it  was  potable.  Another 
commenter  stated  that  the  concept  of 
committed  use  should  not  apply  to 
restoration,  rehabilitation,  replacement, 


and/or  acquisition  of  equivalent 
resources. 

Aesponse.  The  concept  of  "committed 
use"  is  discussed  in  S  11.84(b)(2),  which 
would  not  be  affected  by  the  proposed 
rule.  Section  11.84(b)(2)  does  not 
address  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources.  Further 
clarification  is  beyond  the  scope  of  this 
rulemaking. 

Comment:  A  few  commenters  thought 
that  the  Department  should  provide 
additional  guidance  on  the  goal  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources.  One  commenter  stated  that 
the  Department  should  make  clear  that 
the  primary  aim  of  trustee  agencies 
should  be  to  achieve  the  best  possible 
overall  restoration  of  resources.  Another 
commenter  stated  that  restoration 
actions  should  attain  functional 
equivalency  to  the  original  resource  and 
produce  a  resource  that  is  self- 
perpetuating  and  self-repairing. 

Response:  Section  11.82(a)  of  the 
proposed  rule  provides  that  trustee 
officials  should  base  their  damage 
claims  on  the  combination  of  actions 
that  they  conclude  are  most  appropriate 
in  light  of  the  factors  set  forth  at 
§  11.82(d).  Furthermore,  the  required 
level  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  would  be 
measured  by  the  baseline.  The 
Department  believes  that  this  guidance 
adequately  clarifies  the  goal  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  and  that  additional  efforts  to 
define  a  goal  would  unduly  restrict 
trustees'  discretion  and  could  generate 
greater  confusion. 

For  example,  the  Department  is 
unsure  what  is  meant  by  "best  possible 
overall  restoration"  and  how  a 
particular  action  would  be  judged  under 
this  standard.  Also,  the  notion  of 
"functional  equivalency"  is  already 
captured  by  the  requirement  that 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  is  designed  to  return  the 
baseline  conditions. 

Comment:  Several  commenters 
expressed  concern  that  simply  restoring 
rehabilitating,  replacing,  and/or 
acquiring  equivalent  resources  to 
baseline  conditions  would  not  achieve  a 
healthy  environment.  Some  of  these 
commenters  thought  that  the  rule 
should  allow  trustee  officials  to  take 
actions  that  enhance  conditions  above 
baseline,  so  long  as  PRPs  are  only 
charged  for  the  cost  of  returning  the 
baseline  conditions. 


Response:  The  natural  resource 
damage  assessment  regulations  are 
designed  to  measure  the  damages  for 
whidi  PRPs  are  Uable.  They  are  not 
intended  as  a  general  method  for 
quantifying  and  resolving  other  forms  of 
natural  resource  degradation.  Nothing  in 
the  rule  prevents  trustees  from  using 
their  own  funds  to  improve  conditions 
beyond  baseline.  However,  when 
developing  a  Restoration  and 
Compensation  Determination  Plan, 
trustee  agencies  are  restricted  to 
considering  only  those  methodologies 
that  will  restore,  rehabilitate,  replace, 
and/or  acquire  equivalent  resources  to 
the  point  tnat  baseline  conditions  are 
returned. 

Comment:  A  few  commenters  stated 
the  need  for  additional  guidance  on 
available  restoration  technology. 

Response:  The  Department 
acknowledges  that  additional  technical 
information  on  available  restoration 
methodologies  may  be  helpful  to  trustee 
officials  and  intends  to  develop  such 
information  at  a  later  date. 

K.  Range  of  Alternatives  Considered 

Comment:  Several  commenters  agreed 
with  the  provision  in  the  proposed  rule 
that  would  grant  trustees  the  discretion 
to  determine  what  constitutes  a 
reasonable  number  of  alternatives  for 
restoration,  rehabilitation,  and/or 
acquisition  of  equivalent  resources. 
These  commenters  thought  that  such 
discretion  was  appropriate  in  light  of 
the  expertise  of  trustee  agencies. 
However,  other  commenters  stated  that 
the  rule  should  impose  standards  for  the 
range  of  alternatives  that  must  be 
considered. 

Response:  The  number  of  possible 
alternatives  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  will 
likely  vary  greatly  depending  on  the 
extent  and  nature  of  the  injuries.  For 
large,  complex  assessments  involving  a 
variety  of  resources,  there  may  exist  a 
great  number  of  possible  alternatives. 
For  smaller  assessments,  there  may  only 
be  few  possible  alternatives. 
Furthermore,  CERCLA  authorizes 
trustee  agencies,  to  use  damages  for 
restoration,  rehabilitation,  replacement 
and/or  acquisition  of  equivalent 
resources  and  does  not  express  a 
preference  for  any  one  of  these  types  of 
actions.  Therefore,  the  Department 
believes  that  trustees  should  have 
discretion  to  determine  what  constitutes 
a  reasonable  range  of  alternatives  on  a 
case-by-case  basis. 

Comment:  There  were  also  a  few 
comments  on  consideration  of  a  no- 
action  alternative.  These  commenters 
supported  the  requirement  that  trustee 
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officials  consider  a  no-action 
altarnative.  However,  one  commenter 
thou^t  that  this  raquirament  was  not 
sufficiently  explicit  in  the  proposed 
rule. 

Fesponte:  Section  11.82(cX2)  of  the 
proposed  rule  would  explicitly  rsquire 
trustees  to  consider  a  "No  Action- 
Natural  Recovery"  alternative  in 
recognition  of  the  statutory  requirement 
that  the  natural  resource  dam^ 
assessment  regulations  take  into 
consideration  the  "ability  of  the 
ecosystem  or  resouioe  to  recover. 

Commefrt.'  One  commenter  expreseed 
concern  that  propoeed  S  11.82(c)(2) 
could  be  interpreted  to  mean  that  a  no- 
action  alternative  need  only  be 
considered  after  a  determination  that 
natural  recovery  wrouid  occur  within  a 
definite  time  period. 

Response:  The  proposed  rule  does 
provide  that  the  natiiral  recovery 
alternative  be  based  on  the  "No  Action- 
Natxiral  Recovery"  determination  made 
imder  proposed  $  11.73(a)(1).  However, 
profMjeed  S  11.73(a)(1)  would  require 
trustee  officials  to  estimate  the  amount 
of  time  needed  for  natural  recovery  in 
all  cases.  Therefore,  natiual  recovery 
alternative  will  always  be  available  for 
consideration. 

L  Ranidag  of  Selection  Foctor$ 

Comment:  There  were  niunerous 
comments  on  the  overall  set  of  factors 
for  selection  of  an  alternative  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources.  One  commenter  stated  that 
the  proposed  rule  placed  too  may 
restraints  upon  trustees'  selection  of  an 
alternative.  Several  other  commenters 
thought  that  the  proposed  rule  afforded 
trustees  the  appropriate  degree  of 
discretion  by  providing  factors  for 
consideration  but  leaving  the  question 
of  how  to  weigh  those  factors  up  to  the 
trustee  agencies. 

However,  a  number  of  other 
commenters  thought  that  the 
Department  had  provided  trustees  with 
too  much  discretion  over  selection  of  an 
alternative  for  restoration, 
rehabilitation,  replacement,  and/ or 
acquisition  of  equivalent  resources. 
Some  commenters  stated  that  the 
Department  should  at  a  minimum 
require  trustee  officials  to  consider  all  of 
the  listed  factors.  A  few  commenters 
requested  that  the  Department  provide 
interpretive  guidance  on  use  of  the 
selection  factors. 

Other  commenters  thought  that  the 
Department  should  rank  the  factors  and 
suggested  a  variety  of  ways  of  doing  so. 
A  number  of  commenters  suggested  that 
the  rule  divide  the  factors  into 
categories  such  a  thrediold  factors. 


balancing  factors  and  modifying  factors. 
Technical  feasibility,  cost-benefit 
considerations  and  cost-effectiveness 
were  most  often  proposed  as  the 
threshold  factors. 

Response:  The  Department  believes 
that  the  factors  listed  in  the  proposed 
rule  should  be  considered  in  all  cases 
and  is  considering  revising  the  rule 
accordingly.  Of  course,  some  factors 
may  not  be  relevant  in  a  particular 
situation.  For  example,  the  factor 
concerning  the  results  of  any  actual  or 
planned  response  action  is  of  little 
relevance  when  no  response  actions  are 
to  be  taken.  In  those  cases,  trustees 
could  satisfy  the  requirement  to 
consider  all  factors  by  simply  making, 
and  documenting,  a  determination  that 
the  particular  factor  was  inapplicable. 

Although  the  Department  may  require 
trustees  to  consider  all  listed  factors,  it 
does  not  intend  to  mandate  compliance 
with  each  factor  or  dictate  the  relative 
weight  of  each  factor.  In  light  of  the 
wide  range  of  possible  natural  resource 
damage  cases,  the  IDepartment  believes 
that  trustee  agencies  must  have 
flexibility  when  selecting  an  alternative 
for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources.  Trustee  agencies, 
would,  however,  be  required  to 
document  their  rationale  for  selecting  a 
particular  alternative  in  the  Restoration 
and  Compensation  Determination  Plan, 
which  is  subject  to  public  review  and 
comment.  Also,  after  the  damages  have 
been  recovered,  trustee  officials  must 
develop  a  Restoration  Plan  detailing 
how  they  will  actually  use  those 
damages.  Under  the  proposed  rule,  this 
Restoration  Plan  would  be  based  on  the 
methodologies  selected  in  the 
Restoration  and  Compensation 
Determination  Plan  that  was  developed 
as  part  of  the  Assessment  Plan.  The 
Department  believes  that  these  two 
requirements  will  adequately  ensure 
that  trustee  officials  do  not  abuse  their 
discretion  when  selecting  an  alternative 
for  restoration,  rehabilitation, 
replacement,  and/ or  acquisition  of 
equivalent  resources  to  serve  as  the 
basis  for  damages. 

M.  Specific  Selection  Factors 

1.  Technical  Feasibility 

Cktmment:  There  were  a  number  of 
comments  about  the  technical  feasibility 
factor.  Several  commenters  addressed 
the  definition  of  "tochnical  feasibility." 
Some  commenters  supported  the 
portion  of  the  definition  that  provides 
that  a  technology  must  be  "well 
known."  On  the  other  hand,  a  number 
of  commenters  stated  that  this  provision 
would  unduly  restrict  the  use  of 


innovative  restoration  methodologies. 
The  commenters  stated  that  because  the 
science  of  restoration  is  still  developing, 
in  many  situations  there  will  be  no  well- 
known  technologies  available.  Further, 
these  commenters  faared  that  the 
definition  would  discourage  the 
development  of  new  technologies. 

Response;  The  proposed  rule  would 
make  no  substantive  revisions  to  the 
definition  of  "technical  feasibility."  The 
proposed  rule  would  merely  substitute 
the  term  "Restoration  and 
Compensation  Determination  Flan"  for 
the  new  obsolete  term  "Restoration 
Methodology  Plan."  The  Department 
believes  that  the  definition  is 
appropriate. 

Damages  are  in  large  part  determined 
by  the  methodologies  trustees  select  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources.  Therefore,  when  selecting  an 
alternative,  trustee  agencies  should 
consider  whether  the  methodologies 
involved  are  well  known  or  still 
experimental.  The  Department 
acuiowledges  that  the  level  of  technical 
knowledge  may  vary.  However, 
technical  feasibility  is  just  one  factor 
that  trustees  must  consider  and  the 
relative  weight  of  this  factor  is  left  to  the 
discretion  of  the  trustees.  Further,  as 
more  research  is  performed,  more 
methodologies  will  become  well  known. 
The  Department  does  not  believe  that 
this  definition  will  hinder  that  research, 
instead  the  definition  merely  establishes 
a  standard  for  determining  how  familiar 
a  technique  must  be  before  it  can  be 
considered  technically  feasible. 

Comment:  One  commenter  thought 
that  the  phrase  "an  acceptable  period  of 
time"  was  vague  and  unnecessary. 
Another  commenter  stated  that  the 
definition  should  require  a  "substantial 
likelihood,"  rather  than  "reasonable 
chance,"  of  success.  Also  a  few 
commenters  thought  that  a  requirement 
of  practicability  should  be  added  to  the 
defmition. 

Response:  Technical  feasibility 
depends  on  the  particular  facts  of  a 
given  case.  Therefore,  the  Department 
does  not  believe  that  further  delineation 
of  the  term  "an  acceptable  period  of 
time"  is  warranted.  Further,  the 
Department  does  not  think  that 
substitution  of  the  phrase  "substantial 
likelihood  of  success"  or  inclusion  of  a 
requirement  of  practicability  would 
provide  any  additional  meaningful 
guidance  to  trustee  agencies. 

Comment:  Several  commenters 
thought  that  technical  feasibility  should 
be  a  mandatory  criterion  for  selection  of 
an  alternative  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
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These  commenters  stated  that  the 
legislative  history  of  CERCLA  and  Ohio 
V.  Interior  indicate  that  PRPs  are  not 
liable  for  the  cost  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
when  such  actions  are  infsasible. 

Response:  The  Department 
acknowledges  that  a  trustee  ofBdal 
would  be  unable  to  implement  an 
alternative  if  it  were  absolutely 
infeasible.  However,  the  technical 
fsasibility  factor  focxises  on  the 
evaluation  of  the  varying  levels  of 
technical  feasibility  rather  than 
establishing  a  strict  standard  for 
acceptable  alternatives.  Different 
methodologies  may  possess  diffisrent 
degrees  of  feasibility  or  infsasibility; 
therefore,  the  Department  believes  it 
would  be  impractical  to  dictate  how 
much  consideration  a  trustee  official 
must  give  to  technical  feasibility. 
Moreover,  the  Department  notes  that 
CERO-A  and  Ohio  v.  Inferior  grant  the 
Department  the  authority  to  develop 
exceptions  to  the  general  measure  of 
damages  in  the  case  where  restoration  is 
infsasible  but  do  not  require  the 
Department  to  do  so. 

2.  Relationship  of  Expected  Costs  to 
Expected  Benefits 

Comment:  Some  commenters  st  .ted 
that  the  relationship  between  costs  and 
benefits  should  be  eliminated  from  the 
list  of  factors  to  be  considered  when 
selecting  an  alternative  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
These  commenters  expressed  concern 
that  inclusion  of  this  factor  would  focus 
all  assessments  on  a  weighing  of 
monetary  costs  and  benefits,  thus 
undermining  the  statutory  preference 
for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources.  One  commenter 
thought  that  inclusion  of  a  cost/benefit 
factor  was  unnecessary  in  light  of  the 
cost-effectiveness  factor. 

On  the  other  hand,  a  number  of 
commenters  stated  that  the  cost/benefit 
factor  was  not  accorded  adequate 
weight.  A  number  of  commenters  stated 
that  the  rule  should  explicitly  reouire 
trustees  to  select  the  alternative  tnat 
minimizes  the  sum  of  the  expected  net 
present  value  of  the  restoration,, 
rehabilitation,  replacement,  and/or 
acquisition  costs  plus  the  expected  net 
present  value  of  lost  compensable  value. 

Response:  The  Department  believes 
that  the  relationship  between  costs  and 
benefits  is  an  appropriate  factor  to 
consider  when  selecting  an  alternative 
for  restoration,  rehabilitation, 
replacement,  and/or  acqmsition  of 
equivalent  resources.  Trustees  will  use 


this  fector  to  help  select  among  different 
alternatives,  not  to  determine  whether 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  itself  is  warranted.  Trustees 
should  consider  the  full  range  of  costs 
and  benefits,  both  in  terms  of  recovery 
of  the  resource  and  effects  on  the  public. 
Therefore,  inclusion  of  this  factor  would 
not  undermine  the  statutory  preference 
for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources. 

Moreover,  consideration  of  the 
relationship  between  costs  and  benefits 
is  not  rendered  unnecessary  by 
consideration  of  cost-effectiveness.  The 
cost/benefit  factor  provides  a  means  of 
comparing  alternatives  that  pose  both 
different  costs  and  different  benefits, 
whereas  the  cost-effectiveness  factor  is 
designed  to  evaluate  alternatives  that 
provide  similar  benefits. 

As  Ohio  V.  /nterior  recognized,  cost 
considerations,  although  relevant,  are 
not  paramount  under  CERCLA. 
Therefore,  the  proposed  rule  would  not 
require  tnistees  to  select  the  alternative 
that  minimizes  the  sum  of  the  costs  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  and  compensable  value. 
Nevertheless,  selection  of  a  particular 
alternative  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  does 
determine  the  level  of  services  lost 
pending  completion  of  that  alternative. 
Thus,  when  evaluating  a  particular 
alternative,  trustees  should  consider  the 
costs  and  benefits  associated  with  both 
the  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  and  the  public  use 
and  nonuse  of  the  services  provided  by 
those  resources. 

Comment:  Some  commenters  stated 
that  consideration  of  costs  and  benefits 
was  acceptable  so  long  as  the  rule 
clarified  that  such  consideration  was 
limited  to  identifying  those  alternatives 
that  pose  grossly  disproportionate  costs. 

Response:  Consideration  of  the 
relationship  between  costs  and  benefits 
is  not  an  attempt  solely  to  define  which 
costs  are  "grossly  disproportionate"  to 
the  value  of  lost  services.  The 
determination  whether  the  costs  of  a 
particular  alternative  are  grossly 
disproportionate  to  lost  values  should 
be  based  on  consideration  of  all  listed 
factors,  not  just  the  cost/benefit  factor. 

3.  Cost-Effectiveness 

Comment:  A  number  of  commenters 
thought  that  trustees  should  be  required 
to  select  a  cost-effective  alternative  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 


resources.  These  commenters  stated  that 
the  court  in  Q/i/o  v.  Interior  stated  that 
CERCLA  "requires  that  the  assessment 
of  damages  and  the  restoration  of 
injured  resources  take  place  as  cost- 
effectively  as  possible."  880  F.  2d  at 
456.  One  commenter  thou^t  that 
allowing  trustees  to  select  an  alternative 
that  was  Dot  cost-effective  would  violate 
Executive  Order  12291.  Some 
commenters  stated  that,  under  the 
original  version  of  the  rule,  whenever 
restoration  costs  were  used  as  the 
measure  of  damages,  such  costs  had  to 
be  based  on  a  cost-effective  restoration 
methodology.  These  commenters  stated 
that  the  Department  had  provided  no 
explanation  for  changing  this 
requirement. 

On  the  other  hand,  a  number  of 
commenters  emphasized  that  cost- 
effectiveness  should  not  be  mandatory. 
One  commenter  expressed  concern  that 
if  cost-effectiveness  were  mandatory, 
trustees  would  always  be  required  to 
select  natural  recovery. 

Response:  The  Department  believes 
that  trustees  must  still  consider  cost- 
effectiveness  when  selecting  an 
alternative  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
However,  under  the  proposed  rule, 
evaluation  of  cost-effectiveness  would 
not  always  be  a  straightforward  exercise. 
Cost-effectiveness  involves  a 
comparison  of  activities  that  provide  the 
same  or  similar  levels  of  benefits.  Under 
the  proposed  rule,  the  level  of  benefits 
provided  by  a  specific  alternative  is 
determined  in  part  by  whether  and  how 
that  alternative  satisfies  the  other  listed 
consideration  factors,  many  of  which 
are  not  quantifiable.  Therefore,  the 
De]>artment  does  not  believe  that  a  strict 
requirement  of  cost-effectiveness  would 
be  appropriate. 

Comment:  One  commenter  stated  that 
the  definition  of  "cost-effisctiveness' 
should  be  changed  to  refer  to  the 
"same"  rather  than  "similar"  levels  of 
benefits,  in  order  to  ensure  full 
restoration,  rehabilitation,  replacement. 
and/or  acquisition  of  equivalent 
resources. 

Aespo/ise:  Section  11.14(j)  provides: 

"Cost-effective"  or  "co«t-effectivene«8" 
means  that  when  two  or  more  activities 
provide  the  Hme  or  •  timilar  level  of 
benefits,  the  least  costly  activity  providing 
that  level  of  beneHts  will  be  selected. 

As  noted  in  the  August  1. 1986 
preamble,  "In  many  cases  benefits  may 
not  be  exactly  the  same,  but  may  be 
similar  yi  nature;  cost-effectiveness 
should  hold  in  these  cases."  51  FR 
27695.  Revision  of  this  definition  is 
beyond  the  scope  of  this  rulemaking. 
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Conunent:  A  bw  coiniiMat«i  thought 
that  dM  niJe  should  axplidtlv  prohibit 
trustMt  from  ssl«ctii]s  my  ahsnuitivs 
for  reitoration.  rehatriutation. 
replacamant,  and/or  aoquisitioa  of 
equivalant  reaourcM  that  conflicti  with 
or  ia  duplicativa  of  rsaponaa  actions. 
Thaaa  commenters  stated  that  such  a 
prohibition  was  dictated  by  the  fact  that 
natural  resotircs  damages  are  only 
recorerable  for  injuries  residual  to 
response  actions. 

Hesponae:  Section  11.15(aHlMii)  of 
the  existing  rule,  which  would  not  be 
affiscted  by  the  proposed  rule,  provides 
that  natural  resource  damages  are  based 
on  injuries  from  the  onset  of  the 
discharge  or  release  through  the 
recovery  period,  less  any  mitigation  of 
thoae  injuries  by  response  actions. 
Similarly  §  ll.84(cM2).  which  would 
also  be  unaffected  by  the  proposed  rule, 
states  that  natural  resource  damages  are 
"the  residual  to  be  determined  by 
incorporating  the  effects,  or  antidpated 
effects,  of  any  response  actions."  The 
Department  believes  that  these 
provisions  adequately  ensure  that 
natural  resource  damages  are  only 
recovered  for  residual  injuries.  Further, 
the  purpose  of  a  response  action  may 
differ  from  that  of  an  action  to  restore, 
rehabilitate,  replace,  and/or  acquire 
equivalent  resoiaxas.  Therefore, 
addition  of  a  requirement  that  trustee 
ofBdals  select  an  alternative  that  is 
consistent  with  the  response  actions 
would  be  inappropriate. 

5.  Potential  for  Additicmal  Injury 

Comment:  One  commenter  thought 
that  when  considering  the  potential  for 
additional  injury  from  the  proposed 
actifMis,  trustees  should  evaluate  not 
only  the  long-term  impacts  on  the 
injured  resource  but  also  the  short-tenn 
impacts  on  the  injured  resource  and  the 
short-  and  long-term  impacts  on  the 
mvironment.  The  commenter  stated 
that  these  impacts  would  include 
violations  of  any  applicable 
environmental  statfdards  or  criteria. 

Response:  Sec^on  11.82(d)(5)  of  the 
proposed  rule  provides  that  trustee 
offidals  should  consider  the  "(pjotential 
for  additional  injury  resulting  from  the 
proposed  actions,  including  long-term 
and  indirect  impacts,  to  the  injured 
resource  or  other  resources."  Reference 
to  "long-term  and  indirect  impacts"  was 
not  intended  to  prohibit  ccHisideration 
of  short-tenn  impacts.  This  ^or  is 
designed  to  address  a  broad  range  of 
possible  affects  on  the  injured  resource 
and  other  resource*,  nrhich  collectively 
comprise  the  environment  Violations  of 
enviraoiiMital  standards  or  criteria 
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would  be  considered  under  the  factor  of 
consistency  tvith  applicable  Federal  and 
State  laws,  set  forth  in  proposed 
§11.82(dMlO). 

6.  Natural  Recovery 

Comment:  One  commenter  suggested 
that  consideration  of  natural  recovery 
was  given  too  much  weight  under  the 
proposed  rule.  This  commenter  thought 
that  selection  of  a  natural  recovery 
alternative  will  rarely  be  appropriate 
because  it  will  not  clean  up  the 
environment  and  will  lead  to  very  large 
compensable  values.  On  the  other  hand, 
several  commenters  stated  that  the 
proposed  rule  appropriately  recognized 
that  restoration  is  often  best 
accomplished  by  allowing  nature  to  take 
its  course.  One  commenter  suggested 
that  the  rule  require  trustee  agendes  to 
select  natural  recovery  when  there  is  no 
technically  feasible  alternative  or  if  the 
costs  of  all  other  alternatives  are  grossly 
disproportionate  to  their  benefits. 

Response:  The  Department  does  not 
believe  that  the  proposed  rule  would 
place  undue  emphasis  upon  natural 
recovery.  In  some  circumstances, 
natural  recovery,  includinj?  the  minimal 
management  actions  necessary  to  allow 
natural  recovery,  may  be  the  most 
appropriate  form  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
Also,  section  301(c)(2)  of  CERCLA 
explidtly  requires  that  the  natural 
resource  damage  as.sessmer.t  regulations 
take  into  consideration  the  ability  of  the 
ecosystem  or  resources  to  recover. 
However,  whether  natural  recovery  is 
the  most  appropriate  course  of  action 
will  depend  on  the  specific  facts  of  the 
case.  Therefore,  the  proposed  rule 
require*  trustees  to  consider  a  "No 
Action,  Natural  Recovery"  alternative 
but  does  not  dictate  when  that 
alteroative  should  be  selected. 

Comment:  Another  commenter 
thought  that  the  Department  should 
provide  trustees  with  additional 
giiidance  on  evaluation  of  natural 
recovery,  including  standards  on  what 
constitutes  a  reasonable  tisne  frame  for 
natural  recovery. 

Response:  The  reasonable  time  frame 
for  natural  recovery  will  vary  from  case 
to  case,  thus  the  Department  does  not 
think  that  additional  clarification  is 
appropriate  or  advisable. 

7.  Ability  To  Recover 

Comment:  One  commenter  thought 
that  the  Department  should  clarify  its 
discussion  of  the  ability  of  a  resource  to 
recover.  In  the  April  29, 1991  preamble, 
the  Department  stated: 

The  trustee  should  consider  the  ability  of 
the  rawurca  to  racover  naturally  and/or  with 


assistance  by  various  actions.  This 
consideration  encampasses  whether  ail 
important  and  measurable  tervicat  of  tiM  lost 
or  injured  resources  are  being  restored.  56  PR 
19762. 

The  commenter  requested  that  the 
Department  spedfy  whether 
"measurable"  refen  to  measurement  of 
the  injury  to  the  service  or  measurement 
of  the  value  of  the  service.  According  to 
this  commenter,  in  the  absence  of 
clarification,  some  trustees  may  evaluate 
the  time  necessary  to  return  the  injured 
resource  to  baseline  while  others  may 
consider  the  time  necessary  to  return 
the  resource  to  its  baseline  economic 
value. 

Response:  For  purposes  of  celculating 
the  recovery  period,  it  is  the  actual  level 
of  services  that  must  be  measurable,  not 
the  economic  value  of  those  services. 
However,  the  Department  notes  that 
when  calculating  compensable  values, 
trustee  agencies  will  need  to  measure 
the  value  of  the  services  that  the  public 
will  lose  during  the  recovery  period. 

Comment:  Another  commenter 
thought  that  this  factor  should  be 
modified  to  address  situations  in  which 
elements  other  than  the  release  or 
discharge  would  render  irrelevant  any 
efforts  to  restore,  rehabilitate,  replace, 
and/or  acquire  the  equivalent  of  the 
injured  resource.  The  commenter 
offered  the  example  of  a  river  which  not 
only  contains  sediment  contaminated 
with  a  hazardous  substance  but  also 
receives  sewer  overflows.  Assuming  that 
the  fish  in  the  river  will  not  be  edible 
so  long  as  the  overflows  continue,  this 
commenter  stated  that  any  form  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  would  be  pointless  and 
should  not  serve  as  a  basis  for  damages. 

Response:  The  recovery  period  is 
based  on  the  time  needed  to  return 
baseline  conditions,  which  are  the 
conditions  that  would  have  existed  had 
the  release  or  discharge  not  occurred. 
Therefore,  when  evaluating  a  resource's 
ability  to  recover,  trustee  agencies  must 
take  into  consideration  the  conditions 
that  already  exist  at  the  asssessment  area. 
In  the  hypothetical  case  offered  by  the 
commenter,  the  presence  of  sewer 
overflows  would  not  render  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 

C'  itless;  however,  it  would  affect  the 
line  condition  that  must  be  re- 
established. 

8.  Federal  Land  Acquisition 

Comment:  There  were  a  number  of 
comments  about  the  factor  regarding 
Federal  land  acquisition.  There 
appeared  to  be  considerable  confusion 
over  whether  this  fector  was  meant  to 
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restrict  State  and  tribal  tnisteea'  ability 
to  acquire  land.  Several  commenten 
asked  the  Department  to  clarify  that 
State  and  tribal  tnistees,  not  fust  Federal 
trustees,  have  the  authority  to  acquire 
land.  Other  commenters  thought  that 
the  factor  improperiy  suggested  that 
land  was  the  only  resource  that  trustees 
could  acquire. 

Some  commenters  agreed  that  Federal 
land  acquisition  should  be  restricted  but 
asked  that  State  and  tribal  land 
acquisition  also  be  hmited.  One  of  these 
commenters  thought  that  restricticms  on 
land  acquisition  were  necessary, 
because  a  particular  tract  of  land  may 
contain  many  more  resources  than  those 
affected  by  the  discharge  or  release. 

Response:  The  restriction  on  Federal 
land  acquisition  has  been  in  the 
regulations  since  the  August  1. 1986 
rulemaking.  This  provision  was  solely 
designed  to  limit  the  authority  of 
Federal  trustees  to  select  an  alternative 
that  involves  acquisition  of  land.  The 
provision  places  no  restrictions  on  the 
authority  of  State  and  tribal  trustees  to 
select  sltematives  that  involve 
acquisition  of  land.  Further,  the 
provision  was  not  meant  to  prohibit  any 
Federal,  State  or  tribal  trustee  from 
considering  acquisition  of  resources 
other  than  land. 

As  discussed  in  the  August  1, 1986 
preamble,  this  provision  was  added  out 
cf  concern  over  expansion  of  the 
Federal  estate  without  Congressional 
approval.  In  the.absence  of  similar 
concerns  about  State  and  tribal  land 
acquisition,  the  Department  does  not 
believe  that  parallel  restrictions  on  State 
and  tribal  tnistees  are  warranted. 
Further,  the  rule  provides  that  trustees 
may  only  consider  alternatives  that 
restore,  rehabilitate,  replace,  and/or 
acquire  the  equivalent  of  the  injured 
resources  to  no  more  than  baseline. 
Therefore,  trustees  are  already 
prohibited  from  acquiring  land  that  does 
not  contain  equivalent  resources. 

Comment:  Another  ccmmenter  sought 
further  gwdance  on  the  implications  of 
land  acquisitions  by  trustees.  The 
commenter,  noting  the  limited  supply  of 
pristine  land,  asked  the  Department  to 
clarify  the  extent  of  a  PRP's  liability  for 
restorii^  acquired  land  that  is  itself 
contaminated.  The  commenter  also 
requested  clarificatiDn  of  whether  a  PRP 
would  be  liable  for  response  costs  at  a 
site  acquired  by  a  trustee  if 
contamination  were  discovered  after  the 
acquisition.  Further,  the  ccmimenter 
asked  whetb«-  a  PRP  would  be  charged 
for  the  coat  of  a  pro-acquisition 
environmental  survey. 

Response:  The  proposed  rule  would 
allow  trustees  to  base  their  damage 
calculationa  oo  any  combination  of 


actions  that  restore,  rehabilitate,  replace, 
and/or  acquire  equivalent  resources. 
Thus  a  trustee  agency  may  select  an 
alternative  that  involves  acquiring 
contaminated  land  that  contains 
equivalent  resources  and  then  restoring 
or  rehabilitating  those  resources  to  the 
point  where  they  provide  the  same 
oaseline  level  of  services  as  the 
resources  being  assessed.  In  such  a  case, 
damages  would  include  both  the 
estimated  acquisition  costs  and  the 
estimated  costs  of  restoring  or 
rehabilitating  the  acauired  resources. 

Subject  to  certain  defenses,  liability 
for  cleanup  costs  is  governed  by  section 
107(a)  of  CERCLA.  which  establishes 
four  categories  of  potentially 
responsible  parties.  One  of  those 
categories  is  the  owner  or  operator  of  a 
faciUty.  If  a  release  of  a  hazardous 
substance  were  discovered  after  a 
trustee  had  acquired  a  piece  of  land, 
then  the  trustee,  as  an  owner,  might  be 
liable  for  resulting  response  costs. 
Unless  the  natural  resource  damage 
settlement  or  judgment  provided 
otherwise,  the  PRP  who  had  paid  the 
natural  resource  damages  used  to 
acquire  the  land  would  only  be  liable 
for  response  costs  if  it  too  fell  under  ope 
of  the  section  107(a)  categories  with 
respect  to  the  acauired  site. 

Trustee  officials  who  consider 
acquiring  land  must  determine  whether 
the  land  contains  equivalent  resources 
that  provide  the  same  baseline  level  of 
services  as  the  injured  resources. 
Therefore,  trustee  officials  will  probably 
need  to  perform  pre-acquisition 
environmental  surveys,  including 
surveys  to  determine  the  presence  of 
contam.ination.  The  cost  of  these 
surveys  would  be  recoverable  either  as 
part  of  the  costs  of  acquiring  equivalent 
resources  or  as  part  of  the  reasonable 
costs  of  the  assessment. 

9.  Human  Health  and  Safety 

Comment:  A  few  commenters  thought 
the  rule  should  prohibit  trustees  from 
implementing  any  alternative  tliat  posed 
a  significant  risk  to  human  health  and 
safety. 

Response:  As  discussed  above,  the 
wide  range  of  possible  natural  resource 
damage  cases  dictates  that  trustee 
agencies  be  provided  the  flexibility  to 
weight  each  factor  as  they  see  fit. 
Therefore,  the  Department  does  not 
believe  that  compliance  with  any  factor 
should  be  mandated.  Further,  the 
Department  notes  that  8 11.17(a),  which 
would  not  be  affected  by  the  proposed 
rule,  already  provides  that  when  acting 
under  these  regulations,  trustees  must 
observe  all  wmker  heahh  and  safety 
considerations  specified  in  the  National 
Contingency  Plan. 


10.  Other  Laws  and  Polides 

Comment:  Some  commenters  stated 
that  proposed  8 11.82(c)(l0)  should  be 
modified  to  clarify  that  policies  should 
not  be  given  the  same  degree  of 
consideration  as  laws. 

Response:  The  Department  beUevea 
that  the  proper  degree  of  consideration 
to  be  given  to  policies  as  opposed  to 
laws  should  be  left  to  the  discretion  of 
the  trustee  agencies,  which  are  in  the 
best  position  to  evaluate  the  significance 
of  a  particular  policy  in  a  specific  case. 
Nonetheless,  the  Department  agrees  that 
consideration  of  compliance  with 
applicable  Federal  and  State  laws 
should  be  distinguished  from 
consideration  of  consistency  with 
relevant  Federal  and  State  policies. 
Therefore,  the  Department  intends  to 
revise  the  language  of  the  proposed  rule 
to  list  these  two  factore  separately. 

Comment:  Another  commenter 
expressed  concern  that  proposed 
§  11.82(c)(10)  not  be  interpreted  as 
stringently  as  the  CERCLA  requirement 
that  remedial  actions  meet  all 
"applicable  or  relevant  and  appropriate 
requirements." 

Response:  Proposed  $  11.82(d)(10)  is 
not  a  requirement  that  each  alternative 
for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  satisfy  all 
applicable  or  relevant  and  appropriate 
laws  and  policies.  Instead,  this 
provision  is  a  factor  for  trustees  to 
consider  when  deciding  which  method 
of  restoration,  rehabilitation, 
replacement  and/or  acquisition  r** 
equivalent  resources  is  the  most 
appropriate  basis  for  a  damage  claim. 
The  £)epartment  believes  the  weight  to 
be  assigned  to  the  factor  should  be  left 
to  the  discretion  of  the  trustees. 
Nevertheless,  the  Department  notes  that 
the  natural  resource  damage  assessment 
regulations  do  not  absolve  trustee 
agencies  from  compliance  with  any 
applicable  laws. 

11.  Additional  Suggested  Factore 

Comment:  Several  commenten 
suggested  that  the  Department  add  a 
factor  of  timeliness.  These  commenter* 
stated  that  such  a  factor  was  consistent 
with  Congressional  concern  about 
expeditious  cleanup  and  restoration. 
One  commenter  stated  that  the 
Department  should  add  a  factor  of 
preexisting  trends  to  ensure  that  trustee 
officials  consider  situations  in  which 
the  level  of  services  provided  by  a 
resource  would  have  declined 
regardless  of  the  discharge  or  release. 
Another  commenter  stated  that  the 
Department  should  include  a  bctor  of 
reasonableness. 
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Response:  The  list  of  {acton  set  forth 
St  proposed  $  11.82(d)  is  not  exclusive. 
Trustees  may  consider  sny  other 
relevant  considdrations.  However,  the 
Department  does  not  believe  that  the 
sdoitional  factors  proposed  bv 
commenters  need  to  m  sdded  to 
proposed  §  11.82(d).  Consideration  of 
timeliness  is  implicit  in  proposed 
$§  11.82(d)(6)  and  11.82(d)(7).  which 
deal  with  the  natural  recovery  period  for 
•  resource  and  the  resource's  ability  to 
recover.  Also,  trustee  agencies  slready 
evaluate  the  effect  or  pre-existing  trends 
when  they  calculate  baseline.  Further, 
the  Department  believes  that  the  factors 
listed  in  proposed  S  11.82(d).  when 
taken  as  a  whole,  embody  the  elements 
of  reasonableness. 

N.  Assessment  Plan  i 

Comment:  There  were  a  few 
comments  about  the  cbntent  of  the 
Assessment  Plan.  One  commenter 
requested  that  the  Assessment  Plan 
include  quality  assurance  and  quality 
control  (QA/C^)  procedures.  Another 
commenter  correctly  noted  that 
proposed  $  11.31(c)(4)  would  reouire  the 
inclusion  of  QA/QC  procedures  but 
ststed  that  the  provision  requiring 
compliance  with  Environmental 
Protection  Agency  (EPA)  guidance  on 
QA/QC  was  too  onerous. 

A  number  of  commenters  expressed 
concern  about  the  requirement  that  the 
Assessment  I^an  include  information  on 
sampling  size,  design  and  location  and 
estimated  recovery  f>eriod.  Commenters 
stated  that  inclusion  of  such 
information  so  early  in  the  process  was 
impractical  and  unnecessary. 

Finally,  one  commenter  stated  that 
the  Assessment  Plan  should  include  a 
summary  of  the  nature  and  extent  of 
contamination  to  ensure  that  the 
approach  used  to  assess  damages  is 
commensurate  with  the  potential  impact 
on  resources. 

Response:  With  the  exception  of 
requiring  inclusion  of  a  statement  of  the 
basis  of  trusteeship  and  a  Restoration 
and  Compensation  Determination  Plan, 
the  pro{>08ed  rule  would  not  affect  the 
content  of  the  Assessment  Plan. 
Additional  revisions  are  beyond  the 
scope  of  this  rulemaking.  Moreover,  as 
noted  in  the  August  1, 1986  preamble, 
the  Department  believes  that  EPA's  QA/ 
QC  procedures  provide  a  well- 
established  standard.  Further,  the 
Assessment  Plan  is  designed  to  ensure 
that  only  the  reasonable  costs  of 
assessment  are  incxured;  therefore, 
inclusion  of  information  about  sampling 
is  necessary.  Finally,  since  a  natural 
resource  damage  assessment  fooises  on 
the  actual  injuries  to  resources  instead 
of  the  level  of  chemical  present,  a 


disctission  of  the  nature  and  extent  of 
contamination  is  not  needed. 

O.  Restoration  and  Compensation 
Detennination  Plan 

Comment:  A  number  of  commenters 
offered  suggestions  about  the 
Restoration  and  Compensation 
Determination  Plan.  Two  commenters 
requested  guidance  on  coordination  of 
the  Restoration  and  Compensation 
Determination  Plan  and  the  Remedial 
Investigation/Feasibility  Study  (RI/FS). 
These  commenters  expressed  concern 
that  the  Restoration  and  Compensation 
Determination  Plan  not  be  duplicative 
of  or  as  detailed  as  the  RI/FS. 

Response:  The  Department  agrees  that 
trustee  agencies  should  coordinate  their 
development  of  the  Restoration  and 
Compensation  Determination  Plan  with 
the  development  of  any  RI/FS  by  EPA 
and/or  the  States  equivalent.  Trustee 
agencies  should  work  with  EPA  or  the 
State  equivalent  to  ensure  that  they  are 
aware  of  potential  natural  resource 
damage  issues.  Also,  the  Department 
encourages  trustee  officials  to  make  full 
use  of  relevant  information  in  any  RI/FS 
that  has  been  prepared. 

Nevertheless,  aiihough  coordination 
of  the  Restoration  and  Compensation 
Determination  Flan  and  the  RI/FS  is 
desirable,  trustees  should  bear  in  mind 
that  the  goal  of  a  natural  resource 
damage  assessment  differs  from  that  of 
a  response  action.  Most  response  actions 
are  designed  to  clean  up  on-site 
hazardous  substances  until  they  no 
longer  pose  an  actual  or  potential  risk  to 
human  health,  welfare  or  the 
environment.  The  particular  level  of 
cleanup  is  determined  by  applicable  or 
relevant  and  appropriate  environmental 
standards  and  other  site-specific 
standards.  Natural  resource  damage 
assessments,  on  the  other  hand,  focus 
on  injured  natural  resources,  regardless 
of  their  location,  and  are  designed  to  re- 
establish a  baseline.  Therefore,  an  RI/FS 
is  neither  a  model  nor  a  substitute  for 
a  Restoration  and  Compensation 
Determination  Plan.  Conflicts  between 
the  RI/FS  and  the  Restoration  and 
Compensation  Determination  Plan  may 
well  arise  and  will  have  to  be  dealt  with 
on  a  case-by-case  basis. 

Because  of  the  differing  objectives  of 
the  Restoration  and  Compensation 
Determination  Plan  and  the  RI/FS  it 
cannot  be  specified  whether  one  should 
be  more  or  less  detailed  than  the  other. 
The  level  of  detail  required  in  a 
Restoration  and  Compensation 
Determination  Plan  will  likely  vary 
depending  upon  the  nature  and  extent 
of  the  injuries.  The  Restoratipn  and 
Compensation  Determination  Plan  is 
used  to  compute  damages:  therefore,  it 


need  not  contain  the  level  of  detail 
required  to  implement  a  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 
However,  proposed  §  11.81(a)(2)  would 
require  the  Restoration  and 
Compensation  Determination  Plan  to 
provide  sufficient  detail  to  allow  an 
evaluation  of  the  various  alternative 
methods  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources. 

Comment:  There  were  some 
comments  on  the  timing  of  the 
Restoration  and  Compensation 
Determination  Plan.  A  number  of 
commenters  stated  that  the  information 
needed  to  determine  the  required  level 
of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  might  not  be 
available  at  the  time  the  Assessment 
Plan  is  made  available  for  public 
review.  Two  of  these  commenters 
sought  additional  clarification  that 
preparation  of  the  Restoration  and 
Compensation  Determination  Plan  may 
be  delayed  so  long  as  it  is  developed 
before  completion  of  the  Quantification 
phase.  Another  commenter  suggested 
that  trustees  be  allowed  to  delay  ■ 
preparation  of  the  Restoration  and 
Compensation  Determination  Plan  until 
completion  of  the  Quantification  phase. 

On  the  other  hand,  one  commenter 
expressed  concern  that  allowing 
preparation  of  the  Restoration  and 
Comi>ensation  Determination  Plan  to  be 
delayed  would  lead  trustee  officials  to 
engage  in  "fishing"  expeditions  for  any 
conceivably  relevant  evidence  of 
damages.  This  commenter  also  stated 
that  failure  to  require  early  preparation 
of  the  Restoration  and  Compensation 
Determination  Plan  would  allow 
trustees  to  delay  disclosure  of 
inconsistent  technical  information  until 
it  was  too  late  for  PRPs  and  the  public 
to  perform  their  own  studies.  The 
commenter  thought  that  at  a  minimum 
the  rule  should  require  trustee  agencies 
to  use  their  best  efforts  to  prepare  the 
Restoration  and  Compensation 
Determination  Plan  at  the  same  time  as 
the  rest  of  the  Assessment  Plan. 

Response:  The  Department  believes 
that  the  provisions  of  the  proposed  rule 
governing  the  timing  of  the  Restoration 
and  Compensation  Determination  Plan 
are  necessary  to  ensure  that  the  cost  of 
assessments  is  reasonable.  The 
definition  of  "reasonable  cost."  which 
would  not  be  affected  by  the  proposed 
rule,  includes  a  requirement  that  the 
Injury  Determination,  Quantification 
and  Damage  Determination  phases  of 
the  assessment  bear  a  well-defined 
relationship  to  each  other.  The 
Assessment  Plan,  which  includes  the 
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Restoration  and  Compensation 
Detennination  Plan,  is  designed  to 
coordinate  the  three  phases  of  the 
assessment.  Therefore,  the  Reetoration 
and  Compensation  Determination  Plan 
should  be  prepared  as  eariy  as  possible. 
In  most  cases  trustees  should  be  able  to 
develop  an  initial  Restoration  and 
Compensation  Determlnatian  Plan 
based  on  estimates  of  the  extent  aiid 
nature  of  the  injiuies  and  then  make 
revisions  as  needed.  Section  11.32(e)(1) 
of  the  rule,  which  would  not  be  affected 
by  the  proposed  rule,  authorizes  trustees 
to  modify  any  part  of  the  Assessment 
Plan  at  any  stage  of  the  assessment  as 
new  information  becomes  available. 

However,  the  Department  recognizes 
that  selection  ofalteniatives  for 
restoration,  rriiabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  depends  in  part  upon  the 
extent  and  nature  of  the  Injuries,  whidi 
will  not  be  fully  known  at  the  outset  of 
an  assessment  Therefore,  there  may  be 
cases  where  even  a  preliminary  attempt 
to  evaluate  alternatives  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  eqiiivalent  resources 
would  be  meanbigless  luiless  Injiiry 
Determination  or  Quantification  had 
begun.  In  these  cases,  prematiue 
preparation  of  the  Restoration  and 
Compensation  Determination  Plan 
could  temporarily  misdirect  the  Injury 
Determination  and  Quantification 
phases.  Therefore,  the  proposed  rule 
provides  that  in  those  cases  where 
existing  data  are  insufficient  to  develop 
a  Restoration  and  Compensation 
Determination  Plan  at  the  time  that  the 
rest  of  the  Assessment  Plan  is  prepared, 
the  Restoration  and  Compensation 
Determination  Plan  may  be  developed 
later.  Nevertheless,  the  Restoration  and 
Compensation  Determination  Plan  must 
always  be  developed  before  completion 
of  the  Quantification  phase  in  order  to 
ensure  that  the  Quantification  phase  is 
correlated  «vith  the  Damage 
Detennination  phase. 

The  Department  believes  that  it  is 
unnecessary  to  add  a  requirement  that 
trustee  officials  use  their  "best  efforts" 
to  prepare  the  Restoration  and 
Compensation  Determination  Plan  along 
with  the  rest  of  the  Assessment  Plan. 
Such  a  requirement  is  ambiguous  and 
could  result  in  placing  an  unfair  burden 
of  proof  upon  trustees.  Nevertheless,  the 
Department  emphasizes  that  trustee 
agencies  should  only  delay 
development  of  the  Restoration  and 
Compensation  Determination  Plan  when 
existing  data  are  insufficient  to  develop 
even  a  rou^  estimate  of  the  extent  of 
the  injuries.  Once  they  have  chained 
sfbfficient  data,  trustees  should  complete 


the  Restoration  and  Compensation 
Determination  Plan. 

Comment:  Another  commenter  stated 
that  requiring  trustees  to  wait  until 
expiration  of  the  public  comment  period 
before  implementing  the  cost  estimating 
and  valuation  methodologies  selected  in 
the  Restoration  and  Compensation 
Determination  Plan  would  cause  an 
unnecessary  delay. 

Response:  Calculation  of  natural 
resource  damages  is  largely  driven  by 
the  cost  estimating  and  valuation 
methodologies  selected  in  the 
Restoration  and  Compensation 
Determination  Plan.  The  Department 
believes  that  the  pubUc  has  a  right  to 
review  and  comment  on  such  a  crucial 
element  of  the  assessment.  The 
opportunity  for  public  review  of  the 
Restoration  and  Compensation 
Determination  Plan  provides  an 
important  check  on  the  discretion  of 
trustee  agencies.  Allowing  trustees  to 
begin  implementation  of  tiie  selected 
methodologies  before  the  end  of  the 
public  comment  period  could  make  it 
less  likely  that  public  comments  will 
receive  a  full  and  fair  review.  Therefore, 
the  Departmmt  does  not  beUeve  that  the 
SOKiay  comment  period  poses  an 
unreasonable  or  unnecessary  delay. 

P.  Scope  of  Recoverable  Costs  of 
Restoration,  Rehabilitation. 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

Comment:  There  were  a  number  of 
comments  about  the  scope  of 
recoverable  costs  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources.  A 
few  commenters  stated  that  the  rule 
should  specify  that  recoverable  costs 
include  the  cost  of  long-term 
monitoring,  the  cost  of  periodic 
environmental  reviews  and  the  cost  of 
obtaining  any  necessary  permits. 

Response:  The  Department  agrees  that 
the  recoverable  costs  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
include  the  cost  of  long-term 
monitoring,  the  cost  of  periodic 
environmental  reviews  and  the  cost  of 
obtaining  any  necessary  permits.  The 
Department  does  not  believe  any 
revisions  to  the  language  of  the 
proposed  rule  are*needed  to  clarify  this 
point. 

Comment:  Several  other  comments 
addressed  the  issue  of  indirect  costs. 
These  commenters  stated  that  the  issue 
of  the  recoverability  of  indirect  costs 
was  not  addressed  in  Ohio  v.  Interior 
and,  thus,  is  beyond  the  scope  of  this 
rulemaking.  The  commenten  stated  that 
inclusion  of  indirect  costs  represented  a 


Changs  in  position  that  the  Department 
had  inadequately  explained. 

Response:  The  Department  does  not 
believe  that  discussion  of  the 
recoverability  of  indirect  costs  is  beyond 
the  scope  of  this  rulemaking.  As  a  result 
of  Olh/o  V.  Interior,  costs  of  restoration, 
rehabilitation,  replacement,  and/ or 
acquisition  of  equivalent  resources  will 
now  be  a  part  of  the  measure  of  damages 
in  all  natural  rssource  damage  cases. 
Therefore,  the  Department  believes  it  if 
appropriate  to  provide  additional 
guidance  on  the  scope  of  recoverable 
costs.  Further,  inclusion  of  indirect 
costs  within  the  measxue  of  damages  is 
merely  intended  as  a  clarification  of 
existing  provisions  not  a  revision  of  the 
regulations. 

Comment:  Some  commenten  also 
stated  that  the  issue  of  the  recoverability 
of  indirect  costs  arises  under  section 
107(a)(4)  of  CERCLA.  which  EPA,  not 
the  Department,  has  authority  to 
interpret.  Further,  these  commenters 
believed  that  indirect  costs  are  not 
recoverable  in  natural  resouroe  H<ff^gf 
cases  as  a  matter  of  law.  The 
commenten  acknowledged  that  courts 
have  awarded  indirect  costs  of  response 
actions  under  CERCLA.  However,  the 
commenten  stated  that  those  cases 
relied  on  the  language  of  sectim 
107(a)(4)(A),  which  authorizes  recovery 
of  "all  costs  of  removal  or  remedial 
action." 

Response:  The  Department  believes  it 
has  full  authority  to  clarify  the  scope  of 
recoverable  costs  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  eouivalent  resources.  The 
Department  has  been  delegated  the 
responsibility  of  developing  regulations 
for  the  assessment  of  natiual  resource 
damages  under  section  301(c)  of 
CERCXA.  Since  those  damages  include 
costs  of  restoration,  rehabilitatirai. 
replacement,  and/or  acquisition  of 
equivalent  resources,  the  Department 
has  the  duty  to  develop  procedures  fbr 
calculating  such  costs.  Part  of  that  duty 
involves  clarifying  what  constitutes  a 
cost  of  restoration.  rehabiUtation, 
replacement,  and/or  acquisition  of 
equivalent  resources.  Further,  inclusion 
of  indirect  costs  is  consistent  with  the 
legislative  history  of  CERCLA  and  Ohio 
V.  Interior,  which  emphasize 
development  of  a  damage  figure  that 
will  make  the  public  whole.  880  F.2d  at 
445. 

Comment:  One  commenter  expressed 
concern  about  the  Department's 
statement  in  the  preamble  to  the 
proposed  rule  that  costs  of  policy 
formulation  and  reporting  costs  are 
recoverable  indirect  costs.  The 
commenter  thought  that  the  language  of 
section  107(a)(4)(C).  which  refara  to 
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injuries  to  natural  resourcat  "resulting 
from"  a  release,  requires  trustee  officials" 
to  establisb  a  causal  connection  between 
indirect  costs  and  restoration, 
rehabilitation,  replacement,  and/ or 
acquisition  activities.  According  to  this 
commenter,  costs  of  policy  formulation 
and  reporting  costs  aro  not  sufficiently 
cauMlIy  related  to  a  specific  release 
and,  thus,  should  not  oe  recoverable. 

Besponse:  The  Department  agrees  that 
PRPs  are  only  liable  for  those  indirect 
costs  that  are  connected  to  a  specific 
release  or  discharge.  Ho%irever,  the 
Department  believes  that  in  some  cases 
certain  policy  formulation  and  reporting 
activities  would  not  take  place  but  for 
the  occurrence  of  a  specific  release  or 
discharge.  Only  in  those  cases  would 
the  costs  of  policy  formulation  and 
reporting  be  recoverable. 

Comment:  Some  commentos  thought 
that  in  ordw  to  prevent  potential  abuse, 
the  Department  should  provide 
additional  guidance  on  how  to  allocate 
indirect  costs  and  how  to  develop  an 
indirect  cost  rate.  Another  commenter 
thought  that  trustees  should  be  required 
to  document  how  they  calculated 
indirect  costs. 

Response:  The  proposed  rule  contains 
guidance  on  calculation  of  indirect 
costs.  The  Department  thinks  that 
imposition  of  mandatory  procedures  for 
calculation  of  indirect  costs  cotild 
unduly  hamper  trustees'  ability  to 
respond  to  the  broad  range  of  natural 
resource  damage  cases. 

The  proposed  rule  contains  a  number 
of  provisions  that  should  protect  against 
potential  abuses  of  discretion.  Trustee 
agencies  would  be  required  to  document 
their  calculation  of  indirect  costs  in  the 
Restoration  and  Compensation  and 
Determination  Plan,  which  is  subject  to 
public  review  and  comment.  Proposed 
§  11.83(a)(2}(iv)  would  require  trustees 
to  describe  their  selection  of 
methodologies,  including  their 
methodologies  for  calculating  indirect 
costs.  Also,  whenever  trustee  officials 
used  an  indirect  cost  rate,  proposed 
§  11.83(b)(l)(iii)  would  require  them  to 
document  the  assumptions  from  which 
that  rate  was  derived.  This 
documentation  would  be  subject  to 
public  review  and  comment  as  part  of 
the  Restoration  and  Compensation 
Determination  Plan. 

Comment:  One  commenter  stated  that 
the  Department  should  specify  that  if  an 
indirect  cost  rate  is  used,  it  should  be 
multiplied  by  direct  costs  to  derive  an 
estimate  of  total  cost. 

Response:  The  Department 
acknowledges  that  some  indirect  cost 
rates  are  dMigned  to  be  applied  to  direct 
costs  but  does  not  think  it  is  sppropriate 


to  prohibit  trustee  officials  from  using 
other  types  of  indirect  cost  rates. 

Comment:  Another  commenter 
thought  that  trustee  agencies  should  be 
prohibited  bom  using  indirect  cost  rates 
unless  they  already  have  in  place 
generally  accepted  accounting  practices 
ror  accumulating  and  allocating  costs. 

Besponse:  As  was  noted  in  the 
preamble  to  the  proposed  rule,  recovery 
of  indirect  costs  is  best  accomplished 
when  trustee  agencies  already  have  an 
established  indirect  cost  rate.  However, 
the  Department  does  not  believe  it  is 
appropriate  to  prevent  trustee  sgendes 
without  established  indirect  cost  rates 
frt)m  developing  such  rates.  Therefore, 
the  proposed  rule  would  not  restrict  use 
of  indirect  cost  rates  to  those  cases 
where  trustee  officials  already  have  in 
place  generally  accepted  accounting 
practices  for  accumulating  and 
allocating  costs. 

Comment:  Finally,  commenters 
sought  clarification  of  the  meaning  of 
the  following  language  in  proposed 
§ir83(b)(l){iii): 

When  an  Indirsct  co«t  rate  is  used  *  *  * 
Uluch  amountf  detennained  in  lieu  of  indirect 
oocta  shall  be  treated  as  an  ofbet  to  the  total 
indirect  costs  of  the  selected  alternative 
before  allocation  to  the  remaining  activities. 
The  base  upon  which  such  remaining  costs 
ara  allocated  should  be  adjusted  accordingly. 

Besponse:  The  Department 
acknowledges  the  confusion  generated 
by  the  last  two  sentences  of  proposed 
§  11.83(b)(l)(iii)  and  intends  to  delete 
them. 

Q.  Cost  Estimating  Methodologies 

Comment:  One  commenter  stated  that 
by  listing  certain  cost  estimating 
methodologies  the  Department  had 
expressed  a  preference  that  improperly 
restrained  the  discretion  of  trustee 
agencies.  This  commenter  stated  that 
trustees  should  have  maximum 
flexibility  to  use  any  standard  and 
accepted  methodology  so  long  as  they 
document  their  rationale  for  selecting 
that  methodology.  On  the  other  hand, 
several  commenters  expressed  concern 
that  the  proposed  rule  provided 
inadequate  guidance  on  selection  and 
\ise  of  reliable  cost  estimating 
methodologies. 

Besponse:  The  Department  believes 
that  proposed  §11.83  would  strike  an 
appropriate  balance  between  trustees' 
need  for  flexibility  when  dealing  with 
the  wide  range  of  possible  natural 
resource  damage  scenarios  and  PRPs' 
concerns  about  abuse  of  discretion.  The 
proposed  rule  would  establish 
acceptance  criteria  that  would  have  to 
be  satisfied  before  any  cost  estimating 
methodology  could  be  used.  The 
proposed  rule  would  list  six  available 


cost  estimating  methodologies.  This  list, 
which  is  not  intended  to  be  inclusive, 
merely  provides  some  examples  of 
methodologies  that  satisfy  the 
acceptance  criteria.  The  proposed  rule 
would  allow  trustees  to  use  any  other 
standard  and  accepted  methodology  that 
satisfied  the  acceptance  criteria. 
Further,  the  proposed  rule  would 
require  trustee  officials  to  document 
their  selection  of  methodologies  in  the 
Restoration  and  Compensation 
Determination  Plan,  which  is  subject  to 
public  review  and  comment. 

Comment:  A  number  of  commentere 
stated  that  trustees  should  not  be 
required  to  use  methodologies  based  on 
accounting  practices.  These  commentere 
stated  that  accounting  practices  are 
generally  developed  to  deal  with  past 
events  and  methodologies  developed  in 
other  disciplines  are  better  suited  for 
estimating  future  expenses.  The 
commentere  suggested  that  trustees  be 
allowed  to  use  methodologies  based  on 
"standard  and  accepted  professional 
practices"  or  simply  "standard  and 
accepted  estimating  practices." 
including  engineering  practices  and 
public  budgeting  practices. 
.  Besponse:  The  Department  did  not 
intend  to  limit  trustee  agencies  to  using 
only  accounting  practices.  The 
Department  intends  to  revise  the 
language  of  proposed  §  11.83(b)(3)  to 
allow  for  the  use  of  any  standard  and 
accepted  estimating  practices  provided 
that  the  trustee  officials  can  doaunent 
that  those  practices  satisfy  the 
acceptance  criteria. 

Comment:  One  commenter  stated  that 
the  rule  should  explicitly  recognize  the 
authority  of  trustees  to  use 
combinations  of  difiisrent  cost 
estimating  methodologies. 

Besponse:  The  Department  agrees  that 
trustee  officials  should  be  allowed  to 
use  combinations  of  different 
methodologies,  so  long  as  they  do  not 
double  count.  The  Department  intends 
to  revise  the  language  of  proposed 
$  11.83  to  make  this  clear. 

Comment:  Several  commentere 
thought  that  the  proposed  rule  did  not 
adequately  account  for  the  uncertainty 
involved  in  estimating  costs  of 
restoration,  rehabilitation,  replacement. 
and/or  acquisition  of  equivalent 
resources. 

Besponse:  Section  11.84(d).  which 
governs  incorporation  of  uncertainty 
into  the  damage  determination,  would 
not  be  substantively  affected  by  the 
proposed  rule.  The  proposed  rule  would 
merely  revise  $  11.84(d)  to  reflect  the 
change  in  the  measure  of  damages. 
Development  of  additional  prooediues 
and  reqiiiraments  for  consideration  of 
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uncertainty  are  beyond  the  scope  of  this 
rulemaking. 

Comment:  A  few  commenters 
believed  that  the  rule  should  establish  a 
standard  for  the  acceptable  range  of 
variability  of  cost  estimates. 

Response:  As  noted  in  the  preamble  to 
the  proposed  rule,  the  Department 
believes  that  trustee  officials  should 
estimate  costs  as  accurately  as  possible. 
However,  the  Department  notes  that  the 
degree  of  accuracy  possible  in  a 
particular  case  will  vary  depending  on 
the  quantity  and  Quality  of  available 
information  and  the  specific  dictates  of 
the  mandate  of  reasonable  assessment 
costs.  Therefore,  the  Department  does 
not  believe  that  specification  of  an 
acceptable  range  of  variability  or 
establishment  of  a  requirement  of 
verification  of  cost  estimates  would  be 
practical. 

/?.  Compensable  Value 

Comment:  A  few  commenters  sought 
clarification  of  the  meaning  of  proposed 
S  11.84(h),  which  provides  that  in 
assessments  where  the  scope  of  the 
analysis  is  at  the  State  level,  only  the 
compensable  value  to  the  State  should 
be  counted.  These  commenters 
expressed  concern  that  this  provision 
could  be  interpreted  to  mean  that  if  a 
State  recreational  area  were  frequented 
by  out-of-state  visitors,  the  value  of  the 
lost  use  by  those  visitors  would  not  be 
recoverable  by  the  State.  The 
commenters  stated  that  such  an 
interpretation  would  unfairly  exonerate 
PilPs  from  compensating  the  public  for 
the  full  value  of  lost  use  that  they  had 
caused. 

flespo/ise;  The  "scope  of  analysis" 
provisions  would  not  be  substantively 
changed  by  the  proposed  rule.  Virtually 
identical  provisions  were  incorporated 
in  §  ll.B4(i)  during  the  August  1. 1986 
rulemaking.  The  proposed  rule  would 
merely  substitute  the  term 
"compensable  value"  for  the  term  "use 
value."  Further  clarification  is  beyond 
the  scope  of  this  rulemaking. 

Comment:  One  commenter  thought 
that  compensable  value  should  be  based 
not  on  the  value  of  lost  use  and  nonuse 
but  on  the  cost  of  obtaining  resources 
that  will  provide  the  same  level  of  use 
and  nonuse  values  as  will  be  lost  during 
the  recovery  period.  This  commenter 
stated  that  such  a  measure  of 
compensable  value  was  more  consistent 
Mrith  the  compensatory  natiue  of  natiunl 
resource  damages  under  CERCLA  and 
the  command  of  CWA  that  damages  be 
limited  to  amounts  necessary  to  restore 
or  replace  lost  resources. 

Response:  The  Department  agrees  that 
natural  resource  damages  are  designed 
to  be  compensatoiy  not  punitive  and 


believes  that  basing  compensable  value 
on  the  value  of  lost  public  use  and 
nonuse  allows  for  fiill  compensation  of 
the  public  loss.  Also,  the  Department 
notes  that  CWA  does  not  limit  damages 
to  amounts  necessary  to  restore  or 
replace  lost  resources.  Instead,  section 
311(0(4)  of  CWA  provides  that  natural 
resource  damages  "include"  any  costs 
incurred  in  restoration  or  replacement. 

Nevertheless,  proposed  §  11.84(f) 
would  provide  that  when  calculating 
compensable  value,  trustees  should 
incorporate  estimates  of  the  ability  of 
the  Dublic  to  substitute  other  services 
for  those  of  the  injured  resource.  This 
provision  would  only  apply  when  the 
potential  benefits  from  an  increase  in 
the  accuracy  of  the  compensable  value 
calculation  are  greater  than  the  potential 
costs  of  developing  the  estimate  of 
substitutability. 

Comment:  lliere  were  a  few 
comments  about  the  period  of  time  over 
which  compensable  values  should  be 
calculated.  Two  commenten  noted 
inconsistencies  between  the  language  of 
the  proposed  rule  and  the  preamble. 
Proposed  §  11.83(c)(1)  provides  that 
compensable  value  would  be  calculated 
from  the  time  of  the  discharge  or 
release.  However,  in  the  April  29, 1991 
preamble,  the  Department  stated  that 
"damages  include  compensation  for  the 
lost  services  from  the  time  of  the 
injury."  56  FR  19762.  One  commenter 
stated  that  the  date  of  the  release  or 
discharge  should  be  the  only 
permissible  starting  point  for 
compensable  values  because  of  the 
difficulties  involved  in  determining  the 
time  of  inception  of  injury. 

Response:  The  correct  starting  point 
for  calculation  of  compensable  value, 
and  the  starting  point  that  is  identified 
in  the  proposed  rule  itself,  would  be  the 
date  of  the  release  or  discharge.  The 
statement  in  the  preamble  was  not 
intended  to  establish  a  diffiarent  time 
frame  for  calculating  compensable 
value.  Instead,  the  preamble  language 
was  intended  to  reflect  the  requirement 
of  S  11.61(e)(3)  of  the  existing  rule  that 
a  trustee  official  must  establish  that  an 
injury  has  occurred  in  order  to  pursue 
a  claim  for  damages.  The  Department 
notes,  however,  that  calculation  of 
compensable  value  is  subject  to 
§  11.24(b)(1),  which  would  not  be 
affected  by  the  proposed  rule.  Section 
11.24(b)(1)  provides  that  there  shall  no 
recovery  for  natural  resource  damages  if 
those  damages  and  the  release  that 
caused  those  damages  occurred  wholly 
before  December  11. 1980,  the  date  on 
which  CERCLA  was  enacted. 

Comment:  Another  commenter  stated 
that  damages  for  compensable  value 
should  begin  to  nu  from  the  date  that 


the  release  or  dischaige  is  disclosed  and 
the  public  begins  to  react.  The 
commenter  stated  that  there  can  bo  no 
reduction  in  use  until  the  public  is 
aware  of  the  contamination. 

Response:  The  Department  does  not 
beUeve  that  damages  for  compensable 
value  should  begin  to  run  from  the  date 
that  the  occurrence  of  a  discharge  or 
release  is  disclosed.  There  may  well  be 
cases  in  which  the  public  will  be 
unaffected  by  a  relMse  or  discharge 
prior  to  public  disclosure.  In  those 
cases,  the  portion  of  compensable  value 
for  the  period  prior  to  disclosure  %riU  be 
zero.  However,  there  may  also  be 
situations  in  which  a  release  or 
discharge  adversely  affects  a  resource 
and  causes  a  reduction  in  public  use 
before  the  adverse  effect  is  linked  to  the 
release  or  discharge. 

Comment:  One  commenter  stated  that 
reductions  in  consumer  surplus  should 
only  be  recoverable  if  they  are 
associated  %vith  services  directly 
provided  to  the  public. 

Response:  The  provision  of  the 
proposed  rule  authorizing  recovery  of 
reductions  in  consumer  surplus  is 
unchanged  from  the  original  version  of 
the  rule.  The  Department  has  always 
believed  that  only  those  reductions  in 
consumer  surplus  that  are  associated 
with  services  provided  to  the  public  are 
recoverable.  The  Department  does  not 
believe  that  any  revisions  to  the 
language  of  the  proposed  rule  are 
necessary  to  make  this  clear. 

Comment:  One  commenter  requested 
clarification  of  what  is  meant  by  the 
term  "economic  rent."  In  particular,  this 
commenter  suggested  that  claims  for 
compensable  value  related  to  economic 
rent  should  be  limited  to  changes  in 
economic  rent  accruing  to  trustees  from 
various  uses  of  the  injured  resource. 

Response:  The  provision  of  the 
proposed  rule  authorizing  recovery  of 
reductions  in  economic  rent  is 
unchanged  fit>m  the  original  venion  of 
the  rule.  In  the  August  1, 1986 
preamble,  the  Department  described 
economic  rent  as: 

*  *  *  the  excess  of  total  earnings  of  a 
producer  of  a  good  or  service  over  the 
payment  required  to  induce  that  producer  to 
supply  the  same  quantity  currently  being 
supplied,  accruing  to  private  individuals 
engaged  in  conunercial  ventures  because  the 
government  does  not  charge  the  producer  a 
price  or  fiee  for  the  private  use  of  the  public 
resource.  51  FR  27601. 

Further  clarification  of  this  term  is 
beyond  the  scope  of  this  rulemaking. 

Comment:  There  were  several 
comments  about  the  provision  of  the 
proposed  rule  that  excludes  "secondary 
economic  impacts"  from  the  definition 
of  "compensable  value."  Commenters 
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offered  difTerent  views  of  what 
constitutes  a  "secondarv  economic 
impact"  and  sought  additiooal 
clarification. 

Response:  The  Department  believes 
that  introducing  the  term  "secondary 
economic  impacts"  into  the  regulations 
would  create  unnecessary  confusion. 
Therefore,  the  Department  intends  to 
revise  the  proposed  rule  to  eliminate  the 
term.  Nevertheless,  the  Department 
notes  that  all  recoverable  values  must  be 
traceable  to  a  loss  of  services  provided 
to  the  public. 

Comment:  One  commenter  stated  that 
PRPs  should  only  be  held  liable  for  the 
value  of  those  reductions  in  public  use 
of  the  resource  that  are  proximately 
caused  by  the  release  or  discharge. 

Response:  The  Departmeet  does  not 
believe  that  addition  of  a  proximate 
causation  requirement  to  the  definition 
of  compensable  value  is  wrarranted.  The 
Department  believes  that  the  regulations 
establish  adequate  standards  for  linking 
natural  resource  damages  to  an 
occurrence  of  a  release  or  discharge. 

Comment:  A  couple  of  commenters 
stated  that  the  Department  should  have 
considered  the  value  of  lost  services  to 
other  resource*  when  it  developed  the 
definition  of  "compensable  value." 
Theee  commenters  noted  that  the 
regulations  recognise  that  a  resource  can 
provide  services  not  only  to  humans  but 
also  to  other  resources.  According  to 
these  commenters,  a  kiW  measure  of 
damages  would  include  bodi  the  value 
of  services  that  are  lost  to  the  public  and 
the  value  of  services  that  are  lost  to 
other  resources  pending  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources. 

Response:  As  was  stated  in  the  August 
1, 1986  preamble,  "only  when  a  service 
has  a  human  recipient  can  it  be 
classified  as  a  use  per  se."  51  FR  27719. 
Therefore,  compensable  value,  which  is 
based  on  lost  use  and  nonuse,  does  not 
explicitly  address  the  loss  of  services  to 
other  resources.  Revision  of  the  concept 
of  use  is  beyond  the  scope  of  this 
rulemaking. 

S.  Nonuse  Values  and  CVM 

Comment:  Th«e  were  numerous 
comments  about  the  estimation  and 
recovery  of  lost  nonuse  values.  The 
comments  were  widely  divergent  but 
generally  fell  into  two  primary  schools 
of  thou^t. 

One  set  of  commenters  thought  that 
trustee  officials  should  have  the 
discretion  to  decide  on  a  case-by-case 
basis  when  nonuse  values  should  be 
included  in  a  damage  claim.  These 
commenters  objected  to  the  statement  in 
the  April  29. 1991  preamble  that  nonuse 
values  "are  most  significant  for 


ineversible  or  long-lasting  changes  to 
iwell-known.  unique  natural  resources." 
51  FR  10760.  The  commenters  also 
stated  that  the  Department  should  not 
have  cited  the  Grand  Canyon  as  an 
example  of  a  resource  with  large 
potential  existence  value  because  of  the 
implication  that  lesser-kno%vn  resources 
do  not  have  significant  nonuse  values. 
Several  examples  were  given  by  these 
commenters  of  resources  that  do  not 
share  the  Grand  Canyon's  renown  but. 
nevertheless,  could  have  significant 
nonuse  values  (e.g.,  Pugent  Sound, 
tribal  resources  on  lanos  owned  by 
Native  Americans).  These  commenters 
stated  that  nonuse  values  can  exist  for 
any  resource.  Further,  some  of  these 
commenters  thought  that  the  holding  in 
O/iio  V.  Interior  mandated  the  inclusion 
of  nonuse  values  in  natural  resource 
damage  assessments. 

Those  commenters  who  supported 
granting  trustees  full  discretion  to  seek 
recovery  of  nonuse  values  also  stated 
the  CVM  is  a  reliable  methodology  for 
calculating  those  values.  Some 
commenters  sta.ted  that  Ohio  v.  Interior 
already  upheld  CVM  as  a  best  available 

f>rocedure,  and  thus  the  rule  should  not 
imit  recovery  of  nonuse  values.  A 
number  of  commenters  thought  that  the 
Department  had  unfairly  singled  out 
CV^  since  there  are  reliability  problems 
associated  with  all  of  the  listed 
methodologies,  not  just  CVM. 

The  other  set  of  commenters  thought 
that  the  rule  should  place  more 
restrictions  on  the  recovery  of  nonuse 
values.  These  commenters  stated  that 
nonuse  values  cannot  be  reliably 
measured  and,  therefore,  recovery  of 
such  values  should  be  prohibited  or  at 
least  restricted.  Some  commenters 
suggested  that  the  Department 
incorporate  the  statement  in  the  April 
29, 1991  preamble  concerning 
irreversible  or  long-lasting  changes  to 
well-known,  unique  resources  into  the 
regulation  itself. 

These  commenters  expressed  several 
reasons  why  nonuser  values  cannot  be 
reliably  measured.  First,  many 
commenters  stated  that  attempts  to 
measure  "willingness  to  pay"  for 
nonuse  values  for  specific  injuries  to 
natural  resources  will  instead  tend  to 
measure  willingness  to  pay  for  larger 
environmental  issues.  For  example, 
when  measuring  the  willingness  to  pay 
for  nonuse  values  for  injury  to  a  specific 
section  of  coastline,  these  commentera 
thought  that  respondents  will  often  state 
their  willingness  to  pay  for  clean  oceans 
in  general.  Thus,  according  to  these 
commenters,  part  of  what  is  being 
measured  in  broader  ideological  or 
"good-cause"  values  instead  of  just  the 
value  of  the  specific  resources  injured. 


Several  studies  supporting  this  concern 
were  cited.  Further,  many  commenters 
stated  that  the  respondents  in  a  CVM 
study  might  feel  that  the  PRP  should  be 
reprimanded  for  the  discharge  or 
release,  and  thus  the  stated  willingness 
to  pay  would  include  punitive  as  well 
as  compensatory  damages. 

According  to  some  commenters.  CVM 
respondents  are  likely  to  inflate  their 
willingness  to  pay  since  they  know  they 
will  not  be  expected  to  provide  actual 
dollars.  Other  commentera  expressed 
concern  that  the  very  process  of  taking 
a  CVM  survey  might  generate  inflated 
willingness-to-pay  estimates  by  focusing 
the  respondents'  attention  on  an  event 
that  was  previously  unknown  to  the 
respondents  or  that  seemed  insignificant 
to  respondents  prior  to  the  survey. 

Some  commentera  thought  that  CVM 
is  apt  te  produce  imreliable 
measurements  of  nonuse  values  because 
it  fails  to  meet  commonly  accepted 
reference  operating  conditions. 
Although  the  exact  specifications  of  the 
reference  operating  conditions  varied 
from  commenter  to  commenter,  two  key 
principles  were  expressed: 

(1)  The  respondents  to  a  CVM  survey 
must  be  familiar  with  the  resource  in 
question;  and 

(2)  The  respondents  must  have  had 
(or  be  allowed  to  obtain)  prior 
experience  in  valuing  difterant  levels  of 
quality  or  availability  of  the  resource 
over  the  range  in  question.  These 
commentera  stated  that  nonuse  values 
often  pertain  to  goods  that  are 
unfamiliar  and  with  which  respondents 
usually  have  not  had  prior  valuation 
experience. 

Therefore,  the  commentera  believed  that 
CVM  surveys  of  nonuse  values  are  apt 
to  be  unreliable. 

Further,  a  number  of  commentera 
noted  that  because  CVM  is  the  only 
method  available  for  the  express 
purpose  of  estimating  nonuse  values, 
there  is  no  way  to  cross-check  the 
accuracy  of  CVM  estimates  of  ncxiuse 
values. 

Response:  The  original  veraion  of  the 
rule  provided  that  nonuse  values  could 
only  be  recovered  if  no  use  values  could 
be  determined.  In  the  August  1, 1986 
preamble,  the  Department  expUuned 
this  provision  as  follows: 

The  Department  notes  that  §  11.S3(b)  has 
been  changed  to  explicitly  state  that  option 
and  existence  values  may  l>e  estimated  in 
lieu  of  use  values  only  when  use  values 
cannot  be  determined.  Ordinarily,  option  and 
existence  values  would  be  added  to  use 
values.  However,  section  301(c)  of  GERCLA 
mentioos  only  use  values.  Therefore,  the 
primary  emphasis  in  this  sactioa  is  on  the 
estimation  of  use  values.  51  FR  27719. 
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Ohio  V.  Interior  held  that  the 
Department  had  "OTroneously  construed 
the  statute."  ^ting: 

(SMion  301(cM2)  raquliw  Interior  to 
"Uks  into  coniideration  fiKtora  including, 
but  not  limited  to*  *  *  xm  value."  42 
U.S.Q  $96Sl(cH2)  (emphuii  added).  The 
•tatute's  command  it  expreaaly  not  limited  to 
UM  value:  if  anything,  the  language  implies 
that  DOI  i«  to  include  in  its  regulations  other 
Cactors  in  addition  to  uae  value.  SSO  F.2d  at 
464. 

The  court  went  on  to  say  that  the 
Department  "is  entitled  to  rank 
methodologies  according  to  its  view  of 
their  reliability,  but  it  cannot  base  its 
complete  exclusion  of  option  and 
existence  values  on  an  incorrect  reading 
of  the  statute."  Id.  Therefore.  Ohio  v. 
Interior  dooi  not  mandate  the  inclusion 
of  nonuse  values  in  natural  resource 
damage  claims.  Instead,  the  decision 
simply  requires  that  any  limitation  on 
recovery  of  nonuse  values  be  based  on 
considerations  of  reliability  rather  than 
an  improper  interpretation  of  statutory 
language.  In  light  of  this  requirement, 
the  Department  must  carefully  consider 
whether  nonuse  values  can  be  reliably 
calculated  and,  if  so,  under  what 
conditions. 

CVM  is  currently  the  only  method 
available  for  the  express  purpose  of 
estimating  all  nonuse  values.  CVM  can 
also  be  used  to  calculate  use  values. 
Ohio  V.  Interior  held  that  the 
Department's  decision  to  include  CVM 
in  the  original  version  of  the  rule  was 
not  improper.  Id.  at  478.  However,  the 
court  did  not  appear  to  require  the 
Department  to  allow  uinlimited  use  of 
CVm.  Moreover,  the  court  did  not 
address  the  difference  between  use  of 
CVM  to  calculate  use  values  and  use  of 
CVM  to  calculate  nonuse  values. 
The  Department  has  previously 
considered  CVM  to  be  less  reliable  for 
quantifying  nonuse  values  than  for 
quantifying  use  values.  As  was  stated  in 
the  August  1, 1986  preamble: 

(Mjme  is  knowm  about  the  detenninatlon 
of  use  values  than  option  and  existence 
values.  Option  and  existence  values  are  less 
well-defined  and  more  uncertainty  surrounds 
their  measurement.  51  FR  27719. 

After  reviewing  the  comments  on  the 
proposed  rule,  the  Department  remains 
concerned  about  the  reliability  of  CVM 
in  calculating  nonuse  values. 

The  potential  for  bias  in  a  CVM 
survey  of  nonuse  values  is  of  concern  to 
the  Department.  The  Department 
recognizes  that  there  are  potential 
reliability  problems  associated  with  any 
of  the  valuation  methodologies  Usted  in 
the  proposed  rule.  However,  these  other 
techniques  do  not  have  the  same 
potential  to  change  the  aggregate 
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estimate  of  lost  compensable  value  to 
the  same  degree  that  CVM  does 
particularly  when  used  to  quantify 
nonuse  values.  For  use  values,  the 
population  that  suflers  a  loss  is  limited 
to  those  who  directly  use  the  resource. 
The  population  of  direct  users  is  usually 
a  small  fraction  of  the  total  population. 
Thus,  even  if  a  use  value  methodology 
does  contain  a  per-person  bias,  that  bias 
will  only  be  multiplied  by  a  relatively 
limited  number  of  users.  This  serves  as 
a  check  on  the  absolute  amount  of  bias 
contained  in  the  aggregate  estimate.  On 
the  other  hand,  if  CVM  as  applied  to 
nonuse  values  has  exactly  the  same 
amount  of  per-person  bias,  that  bias 
could  be  multiplied  by  the  entire 
population.  This  will  intixxluce  more 
absolute  bias  into  the  aggregate  estimate 
of  compensable  value  than  would  be 
introduced  by  the  use  value 
methodology. 

Furthermore,  when  use  values  are 
being  calculated,  the  results  obtained 
through  one  methodology  can  be 
compared  with  those  obtained  by 
another  methodology.  For  nonuse 
values,  however,  there  are  no  alternative 
techniques  available,  at  this  time, 
against  which  to  check  the  results  of  a 
CVM  survey. 

Nevertheless,  the  Department 
recognizes  that  nonuse  values  may  be 
significant  in  some  situations  and 
recovery  of  nonuse  values  in  these  cases 
is  necessary  to  fully  compensate  the 
public.  Also,  the  Department  believes 
that  a  well-designed  CVM  survey  can 
satisfy  many  of  the  reference  operating 
conditions  cited  by  the  commenters  and 
discussed  above. 

The  most  compelling  argument  for  the 
existence  of  nonuse  values  seems  to  be 
that  individuals  derive  benefits  by 
simply  knowing  that  a  particular 
resource  or  category  of  resources  exists; 
by  preserving  the  option  of  using  the 
resource  in  the  future;  and  by  leaving 
the  resource  as  a  legacy  for  future 
generations.  There  could  be  certain 
cases  where  the  death  of  individual 
members  of  a  species  would  cause  a 
significant  loss  in  nonuse  values  even 
though  species  levels  return  to  baseline 
within  a  short  time.  However,  in  other 
cases  involving  temporary  injury, 
individuals  are  not  likely  to  experience 
a  significant  sense  of  loss  because  the 
resource's  existence  is  not  threatened. 
Further,  after  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  is  complete,  the 
resource  will  still  be  available  for  future 
use  and  can  still  be  left  as  a  legacy  to 
future  generations. 

Similarly,  if  the  injury  is  to  a  resource 
with  many  substitutes,  then  the 
substitute  resources  will  greatly  mitigate 


the  loss  of  nonuae  values.  This  is  true 
for  use  values  as  well,  but  in  the  case 
of  nonuse  values  the  location  of  the 
resource  is  less  critical  because  the 
services  it  provides  are  not  being 
directly  used  by  the  public.  For 
example,  if  the  existence  of  a  certain 
t3rpe  of  habitat  is  important  and  a 
release  or  discharge  only  affected  one  of 
numerous  occurrences  of  that  habitat 
type,  then  that  habitat  type  will 
continue  to  exist  regardless  of  whether 
the  affect  on  the  particular  occurrence  of 
that  habitat  is  permanent  or  long  luting. 

In  light  of  these  concerns,  the 
Department  requests  comments  on 
whether  trustee  officials  should  be 
required  to  document  that  there  have 
been  long-lasting  injuries  to  natural 
resources  with  few  substitutes  before 
implementing  a  CVM  study  of  nonuse 
values.  The  Department  notes  that 
incorporation  of  such  a  requirement  in 
the  r^ulations  would  not  affect  the 
authority  of  trustee  agencies  to  recover 
damages  for  lost  nonuse  values  in  cases 
where  injury  is  not  long-lasting  or 
where  there  are  many  substitutes.  In 
those  cases,  trustee  officials  could  still 
seek  recovery  of  damages  for  lost 
nonuse  values;  their  assessment  of  those 
particular  damages  would  simply  not  be 
afforded  a  rebuttable  presumption. 

The  Department  also  requests 
comments  on  whether  it  should  provide 
guidance  or  establish  criteria  for  how 
trustees  are  to  design,  implement  and 
test  the  results  of  specific  CVM  studies 
of  nonuse  values.  Commenters  should 
consider  issues  such  as:  Whether 
standards  should  be  imposed  on  the 
wording  of  CVM  survey  questions; 
whether  focus  groups  should  be 
required  to  test  the  efficacy  of  the 
survey  instrument;  whether  certain 
types  of  payment  vehicles  should  be 
used,  or  avoided,  in  the  survey;  whether 
survey  questions  should  be  open-  or 
close-ended;  whether  surveys  should  be 
administered  in  person,  over  the  phone 
or  by  mail;  whether  certain  types  of 
orientation  information  or  follow-up 
questions  should  be  required;  and 
whether  the  results  of  the  survey  should 
be  tested  to  ensure  consistency  with 
standard  economic  theory. 

In  responding  to  this  request, 
commenters  should  focus  on  three 
separate,  but  related,  issues.  The  first 
issue  is  the  types  of  requirements,  if 
any,  that  the  Department  should  impose 
on:  The  resource  being  evaluated  by  the 
CVM  study;  the  design  of  the  CVM 
instrument;  the  performance  of  the  CVM 
study;  and/or  the  analysis  of  the  results 
of  the  CVM  study. 

The  second  issue  is  the  level  of 
specificity  of  any  requirements  the 
Department  may  develop  to  ensure  that 
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a  CVM  study  of  nonute  values  provides 
ralidtile  results.  The  range  of  possible 
levels  of  specificity  runs  from  strict 
criteria  to  broad  guidance. 

The  third  issue  is  the  plaosment  ot 
any  requirements  (from  criteria  to 
guidance)  cooceraing  CVM  studies  of 
nonuse  values.  If  the  Department  places 
any  requirements  in  the  rule  itself,  thai 
thoee  requirements  would  have  to  be 
fbllowrad  in  order  for  any  assessment 
using  CVM  to  gain  a  rebuttable 
presumption,  in  accordance  with 
section  107(f)  of  CERCLA.  If  the 
Dspaitmant  places  requirements  in  the 
preamble  to  the  rule  or  in  a  technical 
information  document,  then  adherence 
to  those  requirements  might  not  be 
mandatory  for  a  claim  baasd  on  the  use 
of  CVM  to  gain  a  rebuttable 
presumption. 

Hnally,  comments  on  the 
circumstances  \uder  which  any 
requirements  developed  by  the 
Department  ought  to  apply  to  assure 
that  CVM  studies  are  cost-effective  and 
can  be  performed  at  a  reasonable  cost 
are  also  requested. 

Comment:  Several  commenters 
thought  that  the  Department's 
characterization  of  CVM  as  the  least 
reliable  methodology  was  insccurate. 
These  commenters  noted  that  there  are 
no  methods  for  calculating  nonuse 
values  that  are  more  reliable  than  CVM. 

Response:  The  Department  realizes 
that  since  CVM  is  the  only  method 
available  for  the  express  purpose  of 
estimating  nonuse  values,  it  could  be 
characterized  as  the  most  reliable 
method  for  estimating  such  values. 
However,  the  reliability  ranking  in  the 
rule  focuses  on  the  reliability  of  the 
aggregate  estimate  of  compensable 
value.  CVM,  when  used  to  calculate 
nonuse  values,  was  listed  as  the  least 
reliable  methodology  in  the  proposed 
rule  because  calculations  of  total 
compensable  value  will  be  least  reliable 
when  they  include  estimates  of  nonuse 
values  derived  from  CVM  surveys. 

Comment:  A  few  commenters 
expressed  the  view  that  CVM  is  not  the 
only  tool  for  measuring  nonuse  values. 
These  commenters  dted  the  purchase  of 
insurance  policies  as  an  alternative 
means  of  estimating  opticm  value  and 
volimtary  contributions  to  organizations 
as  a  means  of  estimating  existence 
value. 

Aesponse:  Proposed  Sll-83(c)(3) 
would  allow  trustee  officials  to  xise  any 
valuation  methodology,  regardless  of 
whether  it  is  explicitly  listed,  provided 
it  measures  the  public's  williiigness  to 
pay  and  satisfies  the  acceptance  criteria 
set  forth  at  proposed  §  11.83(a)(3).  The 
Departm«)t  is  currently  \maware  of  any 
methodology  available  for  the  express 


purpose  of  estimating  nonuse  values  of 
specific  injured  resources,  other  than 
CVM,  that  meets  these  specifications. 

Comment:  There  were  a  number  of 
comments  about  the  definition  of 
"nonuse  value."  Some  commenters 
stated  that  the  definition  of  "nonuse 
value"  as  the  difiierence  between 
compensable  value  and  use  value  was 
circular.  Other  commenters  suggested 
that  the  term  "nonuse"  be  replaced  with 
the  term  "passive  use"  or 
"nonconsumptive  use."  Another 
commenter  stated  that  the  definition  of 
"nonuse  value"  should  be  explicitly 
linked  to  s  loss  of  services. 

Response:  The  phrase  "compensable 
value"  was  propcaed  to  provide  a 
convenient  term  for  all  recoverable  lost 
public  values:  it  was  not  designed  to 
effect  any  substantive  change.  There  are 
many  different  categories  of  nonuse 
values,  such  as  existence  value  and 
bequest  value.  There  has  been 
considerable  debate  among  economists 
over  the  precise  scope  of  these  different 
categories.  As  a  practical  matter,  it  will 
usually  not  be  necessary  to  categorize 
particular  nonuse  values  during  a 
natural  resource  damage  assessment. 
Therefore,  although  the  Department 
recognizes  that  the  definition  is 
somewhat  circular,  the  Department 
believes  it  is  appropriate  to  define 
"nonuse  value"  as  the  difference 
between  compensable  value  (i.e.,  total 
value)  and  use  value. 

The  Department  does  not  believe  that 
substitution  of  the  term  "passive  use"  or 
"nonconsumptive  use"  for  "nonuse" 
would  provide  greater  clarity.  Also,  the 
Department  notes  that  "nonuse  value" 
is  defined  in  reference  to  "compensable 
value"  and  "use  value,"  which  are 
already  defined  in  terms  of  a  loss  of 
services  to  the  pubhc  Therefore,  the 
Department  does  not  believe  it  is 
necessary  to  include  an  explicit 
reference  to  swvices  in  the  definition  of 
"nonuse  value." 

Comment:  One  commenter  expressed 
concern  that  if  the  rule  lists  option, 
existence  and  bequest  values  separately, 
trustees  will  be  inclined  to  perform 
separate  valuations  of  each  category  of 
value.  This  commenter  thought  that 
current  economics  literature  suggests 
that  the  different  categories  of  nonuse 
values  are  not  additive. 

Response:  The  Department  beUeves 
that  trustee  officials  should  not  perform 
separate  valuations  of  the  different 
categories  of  nonuse  values.  The 
Department  notes  that  proposed 
S  11.83(a)(3)(iii)  would  already  provide 
that  when  selecting  a  valuaticm 
methodology,  trustee  officials  must 
ensure  that  there  will  be  no  double 
counting.  Therefore,  the  Department 


does  not  believe  that  additional 
revisions  to  the  proposed  rule  are 
necessary. 

Comment:  Some  commenters  stated 
that  trustees  should  not  be  allowed  to 
recover  for  past  losses  of  nonuse  values 
because  of  tne  difficulty  of  quantifying 
these  damages. 

Response:  The  Department  sees  no 
justification  for  such  an  excludon. 
Where  little  time  has  elapsed  since  the 
occxirrence  of  a  past  lost  nonuse,  the 
trustee  officials  might  conclude  that 
CVM  respondents'  willingness  to  pay  is 
not  likely  to  have  changed  significantly, 
hi  cases  where  more  time  has  elapsed, 
it  still  would  be  possible  to  develop 
estimates  of  past  lost  nonuse  values  that 
are  as  reliable  as  estimates  of  current 
lost  nonuse  values,  provided  the  study 
design  can  take  into  accoimt  the 
changing  tastes  and  preferences  of 
subjects. 

r.  Other  Valuation  hSethoehJogies 

Comment:  A  number  of  commenters 
stated  that  by  ranking  valuation 
methodologies  aocoraing  to  reUability, 
the  proposed  rule  established  a 
hierarchy  in  violation  of  Ofito  v. 
Interior,  Other  commenters  thought  that 
the  ranking  was  an  appropriate  exercise 
of  the  Department's  statutonr  duty  to 
determine  the  "beet  available 
procedures"  far  assessing  damages. 
Some  commenters  vrent  so  br  as  to  state 
that  the  rules  diould  require  trustees  to 
use  the  most  reliable  method  available. 

Response:  The  Department  believes 
that  the  proposed  ranking  of  the 
methodologies  complies  with  Ohio  v. 
Interior.  Under  the  original  version  of 
the  rule,  trustees  could  only  use  non- 
market-based  methodologies  to  value 
lost  public  use  of  services  if  none  of  the 
market-based  methodologies  were 
appropriate.  Further,  trustees  could  only 
use  CVM  to  measure  nonuse  values  if  no 
use  values  could  be  determined.  O/iio  v. 
Interior  held  that  the  mandatory 
hierarchy  violated  Congressional  intent 
by  establishing  a  presumption  in  fevor 
of  market-based  methodologies.  The 
proposed  rule  would  eliminate  the 
requirement  that  trustee  agencies  choose 
methodologies  according  to  a  hierarchy; 
trustees  would  be  able  to  use  any  of  the 
listed  methodologies,  at  any  time.  Any 
attempt  to  mandate  use  of  one  listed 
methodology  over  another  would  be  a 
violation  oTohio  v.  Interior. 

Nevertheless,  Ohio  v.  Interior  also 
noted  that  the  Department  "is  entitled  to 
rank  methodologies  aooordiiig  to  its 
view  of  their  reliability*  *  *."880 
F.2d  at  464.  The  Departmflnt  does  not 
believe  that  all  of  the  listed  valuation 
methodologies  are  equally  leliable. 
Thus,  the  Department  believes  that  the 
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propoMd  reliability  ranking  is 
appropriate.  Trustees  should  generally 
use  the  most  reliable  methodology 
available.  Howrever.  the  reliability  of  s 
methodology  in  a  particular  case  may 
depend  on  the  data  available.  Moreover, 
when  selecting  a  valuation 
methodology,  trustees  must  also 
consider  the  cost-effectiveness  of  the 
methodologies  and  the  need  to  perform 
the  assessment  at  a  reasonable  cost. 
Therefore.  §  11.83(a)(3)  of  the  proposed 
rule  would  provide  trustees  with 
discretion  to  select  which 
methodologies  they  will  use  provided 
they  include  documentation  in  the 
Restoration  and  Compensation 
Determination  Plan  that  each  selected 
methodology  is  feasible  and  reliable; 
can  be  performed  at  a  reasonable  cost; 
will  avoid  double  counting:  and  is  cost- 
effective. 

Comment:  Many  commenters 
indicated  that  the  Department  should 
provide  more  guidance  on  the 
implementation  of  the  valuation 
methodologies. 

Response:  Although  additional 
guidance  would  be  desirable, 
development  of  such  guidance  is 
beyond  the  scope  of  this  nilemaking. 
The  Department  is  considering  issuing 
technical  assistance  on  the  application 
of  each  listed  methodologies  in  the 
future.  In  the  mean  time,  trustees  can 
consult  the  Type  B  Technical 
Information  Document:  Techniques  to 
Measure  Damages  to  Natural  Resources, 
which  was  made  available  on  November 
16.  1987  (52  FR  43763)  through  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield.  VA 
22161(703)487-4650.  ' 

Comment:  Two  commenters  raised 
concerns  about  the  possibility  of  double 
counting  if  a  hedonic  pricing 
methodology  is  used.  The  commenters 
requested  that  the  rule  specify  that  the 
methodology  should  not  be  used  in 
conjunction  with  any  other  valuation 
methodology. 

Fesponse:  The  hedonic  pricing 
methodology  has  been  included  in  the 
rule  since  the  August  1. 1986 
rulemaking.  Under  proposed 
S  ll-83(a)(3)(iii),  trustees  would  have  to 
ensure  that  there  will  be  no  double 
counting  under  the  selected  valuation 
methodologies.  The  Department 
believes  that  additionafguidance  on  use 
of  the  hedonic  pricing  methodology  is 
beyond  the  scope  of  this  rulemaking. 

Comment:  There  were  a  few 
comments  about  the  travel  cost 
methodology.  One  commenter  noted 
that  §  11.83(cK2)(B)  of  the  proposed  rule 
states.  "Whan  regional  travel  cost 
models  exist,  they  may  be  used  if 
appropriate."  This  commenter  stated 


that  this  statement  incorrectly  Implied 
that  regional  cost  models  were  more 
appropriate  than  other  models.  Another 
commenter  stated  that  use  of  the  travel 
costs  methodology  should  not  be 
allowed  because  the  results  of  a  travel 
cost  model  can  be  skewed  by  the  actions 
of  one  unusually  avid  traveler. 

Response:  The  reference  to  regional 
cost  models  was  intended  as  an  example 
of  the  types  of  models  that  could  be 
used  rather  than  a  preference  for  that 
model.  The  travel  cost  methodology  has 
been  included  in  the  rule  since  the 
August  1, 1986  rulemaking.  The 
Department  believes  that  a  well- 
designed  travel  cost  model  will  not 
produce  biased  results.  Limitation  of  the 
use  of  the  travel  cost  methodology  is 
beyond  the  scope  of  this  rulemaking. 

Comment:  A  few  commenters  noted 
that  proposed  §  11.83(c)(3)  would  allow 
trustee  agencies  to  use  valuation 
methodologies  other  than  those  listed  so 
long  as  they  measure  the  public's 
willingness  to  pay  in  a  cost-effective 
manner.  These  commenters  stated  that 
trustees  should  also  be  allowed  to  use 
methodologies  based  on  willingness  to 
accept. 

Response:  The  Department  believes 
that  revision  of  proposed  §  11.83(c)(3)  to 
permit  use  of  methodologies  based  on 
willingness  to  accept  is  teyond  the 
scope  of  this  rulemaking.  The  provision 
in  proposed  §  11.83(c)(3)  concerning 
willingness  to  pay  was  incorporated  in 
§  11.83(d)(7)  of  the  original  version  of 
the  rule.  As  was  stated  in  the  August  1, 
1986  preamble: 

The  Department  maintains  that  willingness 
to  pay  and  willingness  to  accept  are  both 
theoretically  valid  criteria  for  estimating 
damages  to  nonmarketed  natural  resources. 
In  addition,  the  Department  continues  to 
maintain  that  willingness  to  accept  may  be 
the  criterion  most  germane  to  natural 
resource  damages,  since  the  public  bas  the 
property  right  to  the  injured  natural  resource. 
However,  the  Department  also  agrees  with 
many  of  the  comments  that  recognize  Uiat  the 
application  of  the  ;-illingness-to-accept 
criterion  can  lead  to  more  technical 
difTiculties  and  uncertainties  than  the 
willingness-to-pay  criterion.  In  recognition  of 
these  difficulties  and  of  the  fact  that  the 
authorized  official  will  obtain  a  rebuttable 
presumption,  theDepartment.  therefore,  is 
modifying  the  acceptance  criteria  in 
S  11.83(d)(7)  to  include  only  the  willingness- 
to-pay  criterion.  51  FR  27721. 

U.  Use  of  Damages  Objected 

Comment:  There  were  a  few 
comments  about  the  handling  and  use  of 
natural  resource  damage  awards.  One 
commenter  believed  that  the  rule  should, 
requhv  trustees  to  hold  any  collected 
damages  in  a  separate  interest-bearing 
account 


Response;  Section  11.92(a)  of  the 
existing  rule,  which  would  not  be 
affected  by  the  proposed  rule,  contains 
considerable  guidance  on  the  types  of 
accounts  in  which  awarded  fiinds  can 
be  placed.  Additional  guidance  is 
beyond  the  scope  of  this  rulemaking. 

Comment:  Two  commentera  stated 
that  trustee  agencies  should  be  required 
to  spend  all  collected  damages  on 
implementation  of  the  alternative  for 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  selected  in  the  Restoration 
and  Compensation  Determination  Plan. 
These  commenters  thought  that  without 
such  a  requirement  trustees  would 
likely  select  the  most  expensive 
alternative  for  purposes  of  calculating 
damages  but  then  implement  a  less 
costly  method  and  keep  the  additional 
money  as  a  windfall. 

Response:  The  Department  disagrees 
that  the  rule  should  explicitly  require 
collected  damages  to  be  spent  on 
implementation  of  the  exact  alternative 
for  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources  selected  in  the 
Restoration  and  Compensation 
Determination  Plan.  Section  11.93(a)  of 
the  proposed  rule  would  provide  that 
upon  award  of  natural  resource 
damages,  trustee  officials  must  prepare 
a  Restoration  Plan  describing  how  the 
funds  will  be  used.  Under  proposed 
§  11.93(a)  states  that  tlie  Restoration 
Plan  would  be  based  on  the  Restoration 
and  Compensation  Determination  Flan. 
The  Restoration  Plan  is  intended  to  be 
a  detailed  description  of  the 
implementation  of  the  alternative 
selected  in  the  Restoration  and 
Compensation  Determination  Plan. 
However,  the  Department  recognizes 
that  there  may  be  unforeseeable  changes 
in  the  condition  of  the  natural  resources 
between  the  time  the  Restoration  and 
Compensation  Determination  Plan  is 
prepared  and  the  time  the  trustee 
officials  actually  collect  damages.  Also, 
the  amount  of  damages  ultimately 
collected  may  differ  from  the  amount  of 
damages  claimed.  Finally,  the  actual 
cost  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injured  resources  may 
differ  from  the  estimated  cost. 
Therefore,  trustees  may  need  to  revise 
the  alternative  selected  in  the 
Restoration  and  Compensation 
Determination  Plan. 

The  Department  does  not  beUeve  that 
absence  of  a  requirement  that  trustee 
officials  implement  the  same  exact 
alternative  selected  in  the  Restoration 
and  Compensation  Determination  Plan 
will  create  unfair  windfells  for  trustees. 
Section  107(f)(1)  of  CERCLA  requires  all 
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funds  rsoovsred  for  natursl  resource 
dsmages  to  be  used  for  restorstion. 
rehsbiUtstion.  replacement,  and/or 
acquisition  of  equivalent  resources. 
Furthermore,  the  rule  provides  sn 
opportunity  for  public  review  and 
comment  on  the  Restoration  Plan, 
which  should  protect  against  arbitrary 
revisions  of  the  akemative  selected  in 
the  Restoration  and  Qmipensation 
Determination  Plan. 

Comment:  Another  commenter 
thought  that  the  rule  should  provide 
additional  standards  for  the  use  of  funds 
recovered  for  compensable  value.  The 
commenter  believed  that  the  rule  should 
not  allow  use  of  compensable  value 
damages  to  supply  services  other  than 
those  lost.  The  commenter  further  stated 
that  such  funds  should  be  spent  only  on 
site-related  improvements.  The 
commenter  was  particularly  concerned 
about  potential  inequities  when  a  public 
PR?  passes  along  damages  to  local 
citizens  st  the  same  time  that  those 
damages  are  being  spent  to  improve 
natural  resources  in  other  areas.  Also, 
the  commenter  questioned  how  money 
recovered  for  lost  nonuses  would  be 
spent. 

Response:  The  Department  does  not 
believe  that  additional  standards  for  use 
of  funds  awarded  for  compensable  value 
are  needed.  The  proposed  rule  would 
require  that  use  of  awards  for 
compensable  value  be  related  to  the 
services  lost  by  the  public  Section 
11.92(e)  of  the  existing  rule  provides 
that  recovered  funds  may  only  be  spent 
in  accordance  with  the  restoration  Plan. 
Under  proposed  §  11.93(a),  the 
Restoration  Plan,  which  is  subject  to 
public  review  and  comment,  would 
contain  a  description  of  how  the 
damages  attributable  to  compensable 
value  will  be  used  to  address  the 
services  lost  to  the  public  pending 
completion  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources. 

In  light  of  the  wide  arrav  of  possible 
lost  uses  and  nonuses  and  the  possible  ■ 
means  of  mitigating  those  lost  uses  and 
nonuses,  the  Department  believes  it 
would  be  impractical  to  develop 
additional  standards  for  the  use  of 
damage  awards.  For  example,  there  may 
be  cases  where  it  is  impossible  to 
supply  the  precise  uses  or  nonuses  that 
have  been  lost.  Also,  the  Department 
agrees  that  use  of  awarded  funds  should 
benefit  the  same  public  that  suffered  the 
loss  of  services  provided  by  the  injured 
resource.  However,  the  Department 
disagrees  that  the  rule  should 
specifically  require  compensable  value 
damages  to  be  spent  at  the  site  of  the 
injury,  because,  for  one  thing,  it  may  not 
be  possible  to  supply  lost  uses  on  the 


same  site  that  is  being  restored, 
rehabilitated  or  replaiced. 

Coauaent:  Finally,  two  commenters 
stated  that  any  portion  of  collected 
damages  that  is  not  spent  to  restore, 
rehabilitate,  replace,  and/or  acquire  the 
equivalent  of  the  injured  resources  or  to 
supply  lost  uses  should  be  returned  to 
thePRPs. 

Response:  The  Department  does  not 
believe  there  is  any  need  to  require 
trustees  to  ret\im  to  PRPs  any  portion  of 
collected  damages  not  spent  on 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  or  replacement  of  lost  uses 
and  nonuses.  CERCLA  requires  that  all 
damages  collected  for  injury  to  natural 
resources  be  spent  on  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources, 
which  includes  mitigation  of  the  public 
loss  of  services  during  the  recovery 
period.  Therefore,  there  should  never  be 
excess  funds  after  completion  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources. 

V.  Date  of  Promulgation 

Q)mment:  There  were  numerous 
comments  on  $  11.91(e)  of  the  proposed 
rule  concerning  the  date  of 
promulgation  of  the  natural  resource 
damage  assessment  regulations.  Several 
commenters  supported  proposed 
§  11.91(e).  However,  a  number  of  other 
commenters  thought  that  section  301(c) 
of  CERCLA  merely  directs  the 
Department  to  develop  technical 
procedures  for  assessing  natural 
resource  damages.  Thus,  according  to 
these  commenters,  the  Department  has 
no  authority  to  issue  interpretations  of 
purely  legal  matters,  such  as  the  statute 
of  limitations,  that  arise  under  unrelated 
statutory  provisions. 

Response:  The  Department  believes 
that  it  has  full  authority  to  issue 
proposed  $  11.91(e].  Section  301(c)  of 
CERCLA  authorizes  the  Department  to 
"promulgate  regulations  for  the 
assessment  of  damages  for  injury  to 
•  •  •  natural  resources."  Section 
113(g)(1)  of  CERCLA  creates  a  statute  of 
limitations  based  on  the  date  that  those 
regulations  are  "promulgated."  After 
Ohio  V.  Interior  and  Colorado  v.  Interior 
were  issued,  there  was  considerable 
confusion  over  the  statute  of  limitations. 
Nothing  in  the  language  or  legislative 
history  of  CERCLA  explicitly  defines 
"promulgation."  As  the  agency  given 
authority  to  develop  procedures  for 
assessing  natural  resource  damages,  the 
Department  believes  it  is  in  the  best 
positi(Hi  to  evaluate  when  regulations 
establishing  full  procedures  have  been 
promulgated.  Therefore,  the  Department 


proposed  S  11.91(e),  not  to  amend  the 
CERCLA  statute  of  limitations,  but 
merely  to  clarify  an  unclear  term.  Far 
from  being  a  purely  legal  issue 
unrelated  to  the  Department's  technical 
duties,  the  determination  of  when  the 
natural  resource  damage  assessment 
regulations  have  been  promulgated  is 
well  within  the  scope  of  the 
Department's  expertise  and  statutory 
grant  of  authority. 

Comment:  Several  commenters 
thought  that  the  Department's  proposal 
was  consistent  with  Congressional 
intent.  These  commenters  noted 
legislative  history  indicating  that 
section  113(g)(1)  was  added  to  CERCLA 
out  of  concern  that  the  absence  of  final 
natural  resource  damage  assessment 
regulations  had  impaired  the  ability  of 
trustees  to  pursue  claims.  According  to 
these  commenters,  trustees  were  just  as 
handicapped  after  Ohio  v.  Interior  and 
Colorado  v.  Interiors  they  were  when 
section  113(g)(1)  was  passed,  because 
those  cases  invalidated  important 
elements  of  the  regulations. 

However,  other  commenters  stated 
that  proposed  §  11.91(e)  violated 
CongiBssional  intent.  These  commenters 
noted  that  section  113(g)(1)  of  CERCLA 
was  added  in  1986  in  recognition  of  the 
Department's  failure  to  meet  an  earlier 
statutory  deadline  for  promulgation  of 
final  natural  resource  damage 
assessment  regulations.  According  to 
these  commenters.  Congress  merely 
intended  to  provide  a  temporary  grace 
period  for  filing  natural  resource 
damage  claims  pending  issuance  of 
guidance  on  how  to  assess  damages. 

These  commenters  point  out  that  the 
bulk  of  the  rule  was  upheld  in  Ohio  v. 
Interior,  thus  trustee  agencies  have  had 
ample  guidance  on  identification  and 
valuation  of  injuries  to  natural 
resources.  The  commenters  also 
observed  that  the  Department's  rule  is 
optional  and  that  trustees'  ability  to 
bring  suit  does  not  depend  on  the 
Department's  rule.  In  fact,  some  trustee 
agencies  have  already  brought  suit  and 
most  of  them  have  opted  not  to  use  the 
Department's  rule,  llierefore.  according 
to  these  commenters.  Congressional 
concerns  about  the  ability  of  trustees  to 
bring  claims  have  already  been  satisfied. 

A  few  commenters  noted  that  if 
Congress  had  intended  to  link  the 
statute  of  limitations  to  every 
modification  of  the  regulations,  it  would 
not  have  required  bieimial  review  of  the 
regulations.  Some  commenters  also 
stated  that  under  the  Department's 
proposed  line  of  reasoning,  if  the  rule 
implementing  Ohio  v.  Interior  wen 
challenged  and  remanded,  the 
limitations  period  could  again  be 
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reitarted  and  the  deadlina  for  filing 
claims  could  be  extended  ad  infinitum. 

Further,  some  commentert  pointed 
out  that  if  the  Department's  propped 
position  were  correct  and  Cmio  v. 
Interior  hid  upheld  the  rule  in  its 
entirety,  then  the  statute  of  limitations 
would  have  expired  shortly  thereafter. 
These  commenters  stated  that  Congress 
could  not  have  intended  to  base  the 
deadline  for  filing  claims  on  something 
as  uncertain  as  the  outcome  of  a  court 
challenge. 

Response:  The  Department  believes 
that  proposed  §  11.91(e)  is  completely 
consistent  with  Congressional  intent. 
The  Department  acknowledges  that 
C^io  V.  Interior  did  not  overturn  the 
regulations  in  their  entirety.  However, 
the  court  did  remand  extremely  critical 
components  of  the  rule,  including  the 
meamire  of  damages.  Although  Ohio  v. 
Interior  held  that  restoration  costs  are 
the  preferred  measure  of  damages  and 
that  all  reliably  calculated  values  should 
also  be  recoverable,  the  court  also 
acknowledged  that  the  Department  has 
considerable  authority  and  discretion  to 
shape  the  specific  scope  of  the  damage 
calculus.  Thus  until  the  Department 
revises  the  regulations,  no  valid  damage 
formula  exisU.  The  legislative  history  of 
SARA  indicates  that  section  113(g)(1) 
was  added  to  CERCLA  because  Congress 
beUeved  that  so  long  as  trustees  lacked 
procedures  for  assewing  natural 
resource  damages  they  were 
handicapped  in  their  ability  to  bring 
suit.  In  the  absence  of  a  valid  damage 
formula,  the  very  purpose  of  the  natural 
resource  damage  assessment  rule, 
namely  the  derivation  of  a  monetary 
damage  figure,  is  thwarted. 

The  Department  agrees  that  use  of*the 
natural  resource  damage  assessment 
regulations  is  optional.  However,  the 
legislative  history  demonstrates  that 
Congress  keyed  the  limitations  period  to 
the  date  of  promulgation  of  the 
regulations  in  order  to  allow  trustees  the 
opportunity  to  gain  the  benefit  of  the 
rebuttable  presumption  under  section 
107(f)(2)(C)  of  CERCLA.  When  it  passed 
section  113(g)(1)  of  CERCLA,  Congress 
determined  that  even  though  trustees 
could  bring  suit  without  the  regulations, 
availability  of  the  rebuttable 
presumption  was  so  essential  for 
successful  pursuit  of  natural  resource 
damage  claims  that  the  statute  of 
limitations  should  be  extended  until 
three  years  after  the  regulations  were 
promulgated.  In  the  absence  of  natuiral 
resource  damage  assessment  regulations 
that  include  a  valid  measure  of 
damages,  trustees  are  deprived  of  the 
full  benefit  of  the  rebuttable 
presumption. 
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Moreover,  the  Department  is  not 
suggesting  that  the  period  for  filing 
claims  should  restart  after  every  court- 
ordered  OT  biennial  modification  to  the 
rule.  The  Department  is  merely  stating 
that  until  a  vahd  measure  of  damages  is 
in  place,  a  complete  regulatory 
procedure  lor  assessing  natural  resource 
damages  does  not  exist.  Therefore,  the 
natural  resource  damage  assessment 
regulations  bave  not  been  promulgated 
for  statute  of  limitations  purposes  until 
regulations  implementing  Ohio  v. 
Interior  and  Colorado  v.  /nterior  become 
effisctive. 

Also,  the  Department  believes  that 
proposed  §  11.91(e)  would  not  base  the 
date  of  promulgation  on  an  uncertain 
event  but  instead  provide  greater 
certainty  about  the  deadline  for  filing 
natural  resource  damage  claims. 

Comment:  Some  commenters  stated 
that  proposed  §  11.91(e)  was  contrary  to 
judicial  precedent.  Commenters  dted 
case  law  for  the  proposition  that 
"promulgation"  occurs  when  a 
regulation  is  made  public,  not  when  it 
has  cleared  judicial  hurdles.  United 
Technologies  Corp.  v.  Occupational 
Safety  and  Health  Administration,  838 
F.2d  52.  54  (2d  Cir.  1987)  {UTCv. 
OSHA);  American  Petroleum  Inst.  v. 
Costle.  609  F.2d  20,  23-24  fO.C.  Cir. 
1979)  {APIv.  Costle).  The  commenters 
further  noted  that  Ohio  v.  Interior  did 
not  void  the  rule  or  overturn  it  in  its 
entirety;  instead,  the  court  merely 
remanded  three  specific  issues. 
Therefore,  natural  resource  damage 
assessment  regulations  have  been 
continuously  in  effect  since  the  effective 
date  of  the  original  veraion  of  the  type 
B  rule.  According  to  these  commentera, 
although  the  Department  is  required  to  * 
modify  the  regulations,  it  is  neither 
promulgating  new  regulations  nor 
repromulgating  existing  regulations. 
Hiese  commenters  further  stated  that 
United  States  v.  Cify  of  Seattle 
specifically  held  that  for  statute  of 
limitations  purposes,  the  type  B  rule 
was  promulgated  on  August  1, 1986, 
and  the  type  A  rule  on  March  20, 1987. 
No.  C90-395WD,  slip.  op.  at  2  (W.D. 
Wash.  Jan.  28, 1991)  (U.S.  v.  Seattle). 
Response:  The  Department  believes 
that  the  cases  cited  by  commenters  for 
the  proposition  that  "promulgation" 
occurs  when  a  regulation  is  made  public 
are  inapposite.  APIv.  Costle  involved 
the  interpretation  of  a  provision  of  the 
Clean  Air  Act  that  prohibited  the 
inclusion  of  dociunents  in  a  rulemaking 
docket  after  the  date  of  promulgation. 
609  F.2d  at  22.  Noting  that  the  statutory 
provision  was  designed  to  ensure 
adequate  opportunity  for  pubUc  review 
and  to  prevent  post  hoc  rationalizations, 
the  court  held  that  the  date  of 


promulgation  was  the  date  the  final  rule 
was  first  released  to  the  public  as 
opposed  to  the  date  of  publication  in  the 
Federal  RMtster.  Id.  at  23-24. 

UTCv.  OSHA  involved  the  statute  of 
limitations  period  for  filing  a  challenge 
to  an  OSHA  standard.  836  F.2d  at  53. 
The  statute  provided  that  any  challenges 
to  a  standard  issued  by  OSHA  had  to  be 
brought  within  60  days  after  the 
standard  was  promulgated.  Id.  OSHA 
regulations  defined  "the  date  of 
issuance"  as  the  time  of  filing  in  the 
Office  of  the  Federal  Register  but  did 
not  define  "promulgation." 
Nevertheless,  OSHA  argued  that  the 
date  of  promulgation  should  also  be  the 
date  of  filing  with  the  Office  of  the 
Federal  Register.  The  court  noted  that 
Congress,  by  using  two  different  tenns, 
must  have  intended  the  date  of  issuance 
to  difFer  from  the  date  of  promulgation. 
Id.  Therefore,  the  court  held  Uiat  the 
date  of  promulgation  was  the  date  of 
publication  in  the  Federal  Regiater.  Id. 
at  54. 

Neither  APIv.  Costle  nor  UTCv. 
OSHA  purport  to  define  "promulgation" 
for  all  purposes.  In  fact,  the  cases  reveal 
that  the  definition  of  "promulgation" 
can  vary,  depending  on  Congressional 
intent.  The  cases  also  do  not  address  the 
specific  question  of  the  effect  of  a 
judicial  remand  on  the  date  of 
promulgation  for  statute  of  limitation 
purposes.  Further,  the  court  in  UTC  v. 
OSHA  recognized  an  agency's  suthority 
to  determine  when  its  regulations  had 
been  promulgated,  stating  that  "|t)he 
agency  is  certainly  entitled  to  adopt  a 
definition  of 'promulgated',  and  it  may 
well  have  the  power  to  equate 
'promulgated'  with  'issued',  if  it  chooses 
to."  Id.  at  53.  The  problem  in  that  case 
was  that  the  agency  had  not  issued  a 

Tlation  defining  "promulgation." 
S.  V.  Seattle  involved  a  motion  to 
dismiss  a  natural  resource  damage  case 
on  statute  of  limitations  grounds.  The 
defendant  had  argued  that  the  statute  of 
limitations  began  to  run  on  August  1, 

1986,  the  date  the  type  B  rule  was  first 
published.  In  an  unpublished  opinion, 
the  court  denied  the  motion  to  dismiss 
and  held  that  the  statute  of  limitations 
did  not  begin  to  run  until  both  type  A 
and  type  B  rules  had  been  promulgated. 
Slip  op.  at  1.  Because  the  case  had  been 
filed  within  three  years  of  March  20, 

1987,  the  date  the  type  A  rule  was  firet 
published,  the  court  did  not  need  to 
reach,  and  did  not  address,  the  issue  of 
the  effect  of  Ohio  v.  /nterior  and 
Co/orado  V. /nterior  on  the  date  of 
promulgation. 

Comment:  A  few  commentera  thought 
that  the  Department  should  eliminate 
the  requirement  that  the  revisions  to 
both  the  type  A  and  type  B  rules  must 
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become  eflective  before  the  statute  of 
limitations  begins  to  nin.  These 
conunenters  stated  that  such  a 
requirement  was  unnecessary  and 
would  cause  undue  delay  in  filing 
claims.  One  commenter  acknowledged 
that  the  court  in  the  U.S.  v.  Seattle  held 
that  the  statute  of  limitations  did  not 
begin  to  run  until  the  promulgation  of 
bodi  the  type  A  and  type  B  rules. 
However,  tne  court  njade  clear  that  the 
tvpe  A  rule  had  "direct  application"  to 
tne  coastal  and  marine  environment 
involved  in  that  case  and  thus  the 
trustee  "would  need  to  consider  the 
type  A  procedures."  U.S.  ▼.  Seattle,  slip, 
op.  at  2-3.  According  to  this 
commenter,  there  is  no  justification  for 
tying  the  statute  of  limitations  to  the 
revision  of  the  type  A  rule  in  those  cases 
where  the  type  A  rule  is  inapplicable. 

One  commenter  requested  that  the 
Department  clarify  which  models  it  vriW 
include  in  the  type  A  rule  for  statute  of 
limitations  purposes.  Another 
commenter  expressed  the  view  that 
basing  the  statute  of  limitations  on 
promulgation  of  type  A  rules  other  than 
the  NRDAM/CME  would  be  contrary  to 
Congressional  intent. 

Besponse:  The  Department  agrees 
¥rith  tne  analysis  in  the  U.S.  v.  Seattle 
that  the  statute  of  limitations  does  not 
begin  to  run  until  both  the  type  B  and 
the  type  A  rules  have  been  promulgated. 
Section  113(g)(1)  of  CERCLA  ties  the 
statute  of  limitations  to  "the  date  on 
which  regulations  are  promulgated 
imder  section  301(c)."  The  regulations 
promulgated  under  section  301(c)  must 
contain  both:  (A)  standard  procedures 
for  simplified  assessments,  the  so-called 
"type  A  rule:"  and  (B)  alternative 
protocols  for  conducting  assessments  in 
individual  cases,  the  soH::alled  "type  B 
rule."  Therefore,  regardless  of  whether 
the  type  A  rule  could  be  used  in  a 
particular  case,  under  the  language  of 
CERCLA,  section  301(c)  reeulations 
have  not  been  fully  promulgated  until 
both  tvpe  A  and  type  B  rules  have  been 
issued.  Further,  the  date  of 
promulgation  of  the  type  A  rule  will  be 
the  eflisctive  date  of  revisions  to  the 
NRDAM/CME  in  compliance  with 
Colorado  v.  Interior. 

Conunent:  Finally,  two  commenters 
requested  that  the  Department  specify 
that  the  statute  of  limitations  for  tribal 
claims,  which  is  set  forth  at  section 
126(d)  of  CERCLA,  differs  from  that  for 
nontribal  claims. 

Besponse:  Section  11.15(e),  which 
woula  not  be  affected  by  the  proposed 
rule,  provides  that  natural  resource 
dam^e  claims  roust  comply  with  the 
statute  of  UmitatioDS  set  roilh  in  section 
128(d)  of  CERCLA.  where  applicable. 
Section  128(d)  provides  that  tribal 


claims  must  be  brought  by  the  later  of: 
(1)  The  expiration  of  the  applicable 
period  of  limitations:  or  (2)  two  years 
after  the  United  States,  in  its  capacity  as 
trustee  for  the  tribe,  gives  written  notice 
to  the  tribe  that  it  will  not  present  a 
claim  or  commence  an  action  on  behalf 
of  the  tribe  or  foils  to  present  a  claim  or 
commence  an  action  within  the  period 
of  limitations. 

W.  Impact  of  the  Bule 

Comment:  Once  commenter  disagreed 
with  the  Department's  statement  that 
the  rule  is  not  "major"  under  Executive 
Order  12291  and,  thus,  does  not  require 
preparation  of  a  Regulatory  Impact 
Analysis.  The  commenter  stated  that  the 
rule  establishes  a  new  measure  of 
damages  which  trustee  agencies  %dll  use 
to  determine  liability.  According  to  the 
commenter,  this  new  measure  of 
damages  effectively  increases  PRPs' 
liability  for  natural  resource  damages 
and,  therefore,  will  have  a  direct, 
substantive  effect  on  PRPs.  The 
commenter  also  thought  that  the 
elimination  of  the  requirement  that 
trustee  officials  select  a  cost-efiective 
alternative  for  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources 
could,  in  and  of  itself,  have  an  effiect  in 
excess  of  $100  million  in  a  single  case. 
Therefore,  the  proposed  rule  as  a  whole 
is  likely  to  have  an  annual  effect  on  all 
PRPs  well  in  excess  of  $100  million. 

Besponse:  The  proposed  rule  does  not 
establish  the  extent  of  liability  for 
natural  resource  damages;  such  liability 
derives  directly  from  the  terms  of 
CERCLA,  CWA  and  OPA  as  interpreted 
by  the  courts.  In  fact,  the  proposeid  rule 
would  not  impose  any  requirements  on 
anyone.  Instead,  the  proposed  rule 
would  merely  revise  optional  technical 
and  procedural  guidance  for  use  by 
trustees  when  assessing  natural  resource 
damages. 

Therefore,  any  analysis  of  the 
potential  economic  impact  of  the 
proposed  rule  should  focus  on  the 
marginal  impact  of  the  proposed 
changes  not  overall  liability.  The 
Department  has  prepared  a 
Determination  of  Effects  for  the 
proposed  rule.  That  Determination 
concluded  that  although  more  trustee 
agencies  may  consider  using  the  natural 
resource  damage  assessment  regulations 
once  they  have  been  revised,  the 
revisions  are  not  likely  to  affect  the 
incremental  average  cost  of  performing 
an  assessment.  As  a  result,  the  rule  is 
not  likely  to  result  in  either:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  a  major  increase  in 
costs  or  prices  for  consumen, 
government  agencies  or  geographic 


regions;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  d}ility  of  domestic  enterprises  to 
compete  with  foreign  enterprises. 
Therefore,  this  rulemaking  is  not 
"maJOT"  under  Executive  Order  12291 
and  does  not  require  preparation  of  a 
Regulatory  Impact  Analysis. 

Comment:  Similarly,  two  commenters 
stated  that  the  Department  should 
perform  a  regulatory  flexibility  analysis 
of  the  rule  under  the  Regulatory 
Flexibility  Act.  These  commentera 
stated  that  the  substantial  number  of 
small  businesses,  including  many  oil 
and  gas  lessees,  are  potentially  subject 
to  liability  for  natural  resource  damages 
and  the  proposed  revisions  would  have 
a  direct  impact  on  those  businesses. 

Besponse:  In  light  of  the  limited 
impacts  on  the  overall  economy,  the 

Eroposed  rule  is  also  not  expected  to 
ave  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Moreover,  the  chemical  and 
petroleum  industries  are  concerns  that 
are  most  often  involved  in  natural 
resource  damage  cases,  and  these 
industries  are  dominated  by  large  firms. 
Thus  the  Department  need  not  prepare 
an  analysis  under  the  Regulato^ 
FlexibiUty  Act 

X.  Miscellaneous  Issues 

1.  Double  Counting 

Comment:  One  commenter  requested 
additional  clarification  on  what  is 
meant  by  "double  coimting." 

Besponse:  Section  107(f)  of  CERCLA, 
which  is  incorporated  in  $  11.15(d)  of 
the  existins  rule,  prohibits  double 
recovery  of  damages  and  assessment 
costs.  As  noted  in  the  August  1, 1986 
preamble,  the  risk  of  double  recovery 
most  commonly  arise  when  trustees 
with  overlapping  authority  develop 
separate  damage  figures  for  the  same 
resource;  when  trustees  assert  claims  for 
losses  that  are  recoverable  by  private 
parties:  and  when  trustees  count  the 
value  of  a  particular  lost  use  or  nonuse 
more  than  once  when  calculating 
compensable  value.  Further  clarification 
is  beyond  the  scope  of  this  rulemaking. 

2.  Threat  of  Release 

Comment:  Two  commenters  stated 
that  the  rule  should  allow  recovery  for 
damages  caused  by  the  threat  of  a 
release.  The  commentera  offered  an 
example  of  a  threatened  release  to  a 
body  of  water  that  deten  use  of  the 
water  for  fishing. 

Besponse:  As  noted  in  the  August  1, 
1986  preamble,  the  natural  resource 
damage  assessment  regulations  may  not 
be  used  to  assess  damages  caused  by  a 


Comment: 
comments  oi 
resource  dan 
response  acti 
stated  that  th 
limit  on  the  I 
assessment  L 
conflicts  wit] 
negotiations, 
requested  ad 
coordination 
remedial  acti 

Besponse: 
preamble  coi 
disoission  ol 
response  acti 
damage  asset 
27692-27693 
the  issue  is  b 
rulemaking. 

4.  Covenants 
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mere  threat  of  a  release.  Section  301(c) 
of  CERCLA  authorises  the  Department 
to  develop  regulations  for  assessment  of 
"damages  for  injury  to.  destruction  of. 
or  loss  of  natural  resources  resulting 
firom  a  release  of  oil  or  a  hazardous 
substance."  Therefore,  the  rule  may 
only  be  used  when  there  has  been  an 
actual  release,  as  opposed  to  a  threat  of 
a  release,  and  an  actual  injury  to  a 
natiuvl  resource,  as  opposed  to  a  mere 
reduction  in  use  of  a  resource.  Further 
clarification  is  beyond  the  scope  of  this 
rulemaking. 

3.  Coordination  With  Remedial 
Activities 

Comment:  There  were  a  few 
comments  on  coordination  of  natural 
resource  damage  assessments  with 
response  activities.  One  commenter 
stated  that  the  rule  should  impose  a 
limit  on  the  time  allowed  'o  conduct  an 
assessment  in  order  to  avoid  potential 
conflicts  with  EPA  settlement 
negotiations.  Another  commenter 
requested  additional  guidance  on 
coordination  of  restoration  planning  and 
remedial  action  planning. 

i?e5ponse:The  August  1. 1986 
preamble  contains  considerable 
discussion  of  the  relationship  between 
response  actions  and  natural  resource 
damage  assessments.  51 FR  27681. 
27692-27693.  Further  clarification  of 
the  issue  is  beyond  the  scope  of  this 
rulemaking. 

4.  Covenants  Not  To  Sue 

Comment:  One  commenter  suggested 
that  the  rule  refer  to  the  trustees' 
authority  to  issue  a  covenant  not  to  sue. 

Response:  In  the  February  22. 1988 
preamble,  the  Department  discussed  its 
decision  not  to  address  the  provisions  of 
section  122(j)  of  CERCLA.  which  deal 


with  the  auth(Mlty  to  issue  covenants 
not  to  sue.  in  the  natural  damage 
assessment  regulations.  53  FR  5168- 
5169.  The  regulations  were  developed  to 
create  an  optional  procedure  that  trustee 
agencies  could  use  to  obtain  a  rebuttable 
presiunption  in  a  judicial  or 
administrative  proceeding.  The 
Department  strongly  supports  and 
encourages  negotiated  settlement  of 
natural  resource  damage  claims; 
however,  it  believes  that  discxissions  of 
settlement  procedures,  including 
issuance  of  covenants  not  to  sue.  are 
beyond  the  scope  of  the  rule. 

5.  National  Environmental  Policy  Act 

Comment:  One  commenter  stated  that 
the  Department  should  specify  that  the 
National  Environmental  Policy  Act 
(NEPA)  does  not  apply  to  assessments 
or  restorations  performed  in  accordance 
with  this  rule. 

Response:  In  the  August  1, 1986 
preamble,  the  Department  described  the 
Restoration  Methodology  Plan,  the 
predecessor  document  to  the  proposed 
Restoration  and  Compensation 
Determination  Plan,  as  follows: 

The  Restoration  Methodology  Plan  it 
designed,  in  particular,  to  satisfy  the 
requirements  of  NEPA  without  additional 
analysis  at  this  stage  •  •  *  The  information 
in  the  Restoration  Methodology  Plan)  has 
been  designed  to  fulfill  the  same  information 
requirements  as  NEPA,  with  equivalent 
opportunities  for  public  Input.  Thus  if  an 
lEnvironmental  Assessment]  or 
(Environmental  Impact  Statement)  were 
determined  to  be  necessary  for  a  particular 
restoration  or  other  activity  planned  in 
satisfoction  of  a  particular  claim,  appropriate 
and  timely  information  would  be  available. 
51  FR  27691  ft  27725. 

Further  clarification  of  the  applicability 
of  NEPA  is  beyond  the  scope  of  this 
rulemaking. 


6.  Restoration  Plan 

Comment:  One  commenter  sought 
clarification  of  the  requirement  of 
proposed  §  11.93(a)  that  the  Restoration 
Plan  be  prepared  in  accordance  with  the 
guidance  set  forth  in  proposed  §  11.81. 
Specifically,  the  commenter  expressed 
concern  that  this  requirement  would 
subject  the  Restoration  Plan  to  a 
separate  comment  and  review  period. 

Response:  Proposed  §§  11.81  and 
11.93(a)  do  subject  the  Restoration  Plan 
to  a  separate  public  review  and 
comment  period  in  compliance  with  the 
explicit  requirement  of  sectira  lll(i)  of 
CERCLA. 

7.  Rebuttable  Presumption  for  State  and 
Tribal  Trustees 

Conunenf :  One  commenter  stated  that 
the  Department  should  revise  its  rule  to 
extend  the  rebuttable  presumption  to 
assessments  performed  by  State  and 
tribal  trustees. 

Response:  Section  11.91(c)  of  the  rule 
was  revised  in  1988  to  reflect  the  SARA 
amendment  to  CERCLA  granting  a 
rebuttable  presumption  to  natural 
resource  damage  assessments  performed 
by  State  trustees.  SARA  did  not  extend 
the  rebuttable  presumption  to 
assessments  performed  by  tribal 
trustees.  However,  as  noted  in  the 
preamble  to  the  1988  rulmaking. 
assessments  performed  jointly  by 
Federal  trustees  and  tribal  trustees  or  by 
State  trustees  and  tribal  trustees  would 
qualify  for  a  rebuttable  presumption.  53 
FR  5166.  5168  (February  22, 1988). 

Dated:  April  7, 1993. 
Brad  Leonard, 

Acting  Assistant  Secretary,  Policy. 
Management  and  Budget. 
IFR  Doc.  93-17176  Filed  7-21-93: 8:45  am] 
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DEPARTMEHT  OF  DEFENSE 

Office  of  tfw  Secretary 

32  CFR  Parte  354,  355.  36«,  357, 388, 
350, 360, 361, 364,  377, 385, 386, 387. 
393. 388,  and  399 

RedeeiQfMtion  of  Parte 

AOiNCY:  Office  of  the  Secretary,  DoD. 
ACnON:  Final  rule. 


f:  This  document  assigns 
administrative  redesignations  to  several 
parts  in  title  32  of  the  Code  of  Federal 
Regulations.  The  intention  of  this  action 
is  to  group  the  parts  in  the  order  of  their 
lead  part  numbers  and  organizational 
structure. 

Vncnvc  DATE:  July  22. 1903. 
TOR  niRTNEfl  MRHMATION  CONTACT: 
LM.  Bynum,  Correspondence  and 
Directives  Directorate,  Washington 
Headquarters  Services,  Pentagon, 
Washhigton.  DC  20301-1155,  telephone 
(703)  697-4111. 

wuppijaioiTkfn  mroniAnfm: 

List  ofSttbiscts  in  3;:  CFR  Parts  354, 
355,  356,  357, 350,  350. 360,  361.  364, 
377,  365,  366,  387,  393.  398,  and  399 

Defense  Department,  Organization 
and  functions  (Government  agencies). 

Accordingly,  by  the  authority  of  10 
U.S.C.  134,  title  32,  chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PARTS  384, 385, 386,  and  387— 
[REMOVED] 

1.  32  CFR  parts  364.  385,  386,  and  387 
are  removed. 

2.  32  CFR  parts  354,  355, 356,  357. 
358. 359,  360,  and  361  are  redesignated 
in  the  table  shown  below. 

Redesignation  Table 


dd  part  number 


354 
365 
366 

367 
368 
350 
360 
361 


^4«w 


<MW  part 
numcMf 


365 
366 
364 
387 
303 
306 
360 
377 


3.  All  internal  references  within  the 
parts  redesignated  in  the  table  are 
revised  accordingly. 

PART377-{AMENDED]     I 

4.  Newlv  redesignated  377  is 
amended  by  revising  the  narrative  for 
footnote  1  to  read  "Copies  may  be 


UMI 


obtained,  at  cost,  from  the  National 
Technical  Information  Snvice,  5285 
Port  Royal  Road.  Springfield.  VA 
22161."  and  the  narrative  for  footnotes 
2  through  4  to  read  "See  footnote  1  to 
S  377.4(b)." 

PART  385-{AMENDED] 

5.  Newly  redesignated  part  385  is 
amended  as  follows: 

a.  The  narrative  for  footnote  1  is 
revised  to  read:  "Copies  may  be 
obtained,  at  cost,  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield.  VA 
22161." 

9366^    lAmenoedj 

b.  Section  385.6(d)  is  amended  by 
redesignating  footnote  "1"  as  footnote 
"2"  and  by  revising  the  narrative  to  reed 
"See  footnote  1  to  §  385.3." 

c  Section  385.7  is  amended  as 
follows: 

1.  Paragraph  (m)  by  redesignating 
footnote  "1"  as  footnote  "3"  and  by 
revising  the  narrative  to  read  "See 
footnote  1  to  §385.3." 

2.  Paragraph  (p)  by  redesignating 
footnote  "1"  as  footnote  "4"  and  by 
revising  the  narrative  to  read  "See 
footnote  1  to  S  385.3." 

3.  Paragraph  (q)  by  redesignating 
footnote  "1"  as  footnote  "5"  and  by 
adding  the  narrative  to  read  "See 
footnote  1  to  §385.3." 

PART  388    [AMEHDEDl 

6.  Newly  redesignated  part  386  is 
amended  by  revising  the  narrative  for 
footnotes  2. 4.  and  5  to  read  "See 
footnote  1  to  §  386.1(a)." 

PART  387-{AMENDED] 

1367.5    [AmeMedl 

7.  Newly  redesignated  §  387.5  is 
amended  as  follows: 

a.  Paragraph  (c)  is  amended  by 
revising  "5,000.19"  to  read  "5000.19" 

b.  The  narrative  for  footnote  1  is 
revised  to  read:  "Copies  may  be 
obtained,  at  cost,  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield.  VA 
22161." 

PART  393— [AMENDED] 

8.  Newly  redesignated  part  393  is 
amended  as  follows: 

a.  The  heading  is  revised  to  read  "Part 
393— Advanced  Research  Projects 
Agency  (ARPA)" 

1303.1    [Amended] 

b.  Section  393.1  is  amended  by 
revising  "Defense  Advanced  Research 


Projects  Agency  (DARPA)"  to  read 
"Advanced  Research  Projects  Agency 
(ARPA)" 

H3M.3,y.4, 393.5, 393.6,  and  393.7 
lAmended] 

c.  Sections  393.3. 393.4  introductory 
text.  393.4  (a),  (b),  (c),  (d),  (g);  393.5 
introductory  text.  393.5  (b),  (c).  (g); 
393.6(a)  introductory  text,  (a)(2).  (b)(1). 
(b)(2):  393.7  (a),  (b).  (c),  and  (d); 
Appendix  to  part  393,  introductory  text, 
sections  1.,  2.,  3.a..  3.b..  3.c.,  4.,  6..  8., 
9..  10..  12..  and  13  are  amended  by 
revising  "DARPA"  to  read  "ARPA". 

PART  388-{AMENDED] 

9.  Newly  redesignated  398  is 
amended  by  revising  the  narrative  for 
footnote  1  to  read  "Copies  may  be 
obtained,  at  cost,  from  the  National 
Technical  Information  Service.  5285 
Port  Royal  Road.  Springfield.  VA 
22161." 

PART  39»-[AMENOED] 

10.  Newly  redesignated  399  is 
amended  by  revising  the  narrative  for 
footnote  3  to  read  "See  footnote  1  to 

§  399.4(f)"  and  the  narrative  for  footnote 
4  to  read  "See  footnote  1  to  §  399.4(g)." 

Dated:  July  13, 1993. 
L.M.ByBaai. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-17034  Filed  7-21-93;  8:45  am) 
■HJJNQ  COOK  { 


Office  of  the  Secretary 

32  CFR  Pert  361 

[DoDDirectfvaSIIIA] 

Director  of  Net  Aaaeaament 
agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

OtimiAltY:  This  document  updates  the 
responsibilities,  functions,  relationships 
and  authorities  of  the  Director  of  Net 
Assessment.  The  Director  of  Net 
Assessment  is  the  principal  staff 
assistant  and  advisor  to  tiie  Assistant 
Secretary  of  Defense  for  Policy,  the 
Under  Secretary  of  Defense  for  Policy, 
and  the  Secretary  of  Defense  on  net 
assessment  matters. 
EFFECTIVE  DATE:  July  6. 1993. 

PON  FURTHER  MFORMATION  CONTACT: 
Mr.  D.  Clark.  Office  of  Organizational 
and  Management  Planning,  telephone 
703-095-4281. 
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SUPPLEMENTARY  MFORMATION: 
Liat  of  Sttbjecta  in  32  CFR  Part  381 

Organisation  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  part  361  is 
added  to  read  as  follows: 

PART  361— DIRECTOR  OF  NET 
ASSESSMENT 

Sk. 

361.1  PurpoM. 

361.2  Applicability. 

361.3  Responsibilities  and  iiinctions. . 

361.4  Relationships. 

361.5  Authorities. 
Autimrily:  10  U.S.C  113. 

•361.1    PurpoM. 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C.  113, 
this  part  updates  the  responsibilities, 
functions,  relationships,  and  authorities. 
Rs  prescribed  herein. 

1361.2  ApplicabilHy. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 

1361.3  RespooiibllW—  end  functions. 
The  Director  of  Net  Assessment  is  the 

principal  staff  assistant  and  advisor  to 
the  Assistant  Secretary  of  Defense  for 
Policy  and  Plans  (ASD(P&P)),  the  Under 
Secretary  of  Defense  for  Policy  (USD(P)). 
and  the  Secretary  of  Defense  on  net 
assessment  matters.  In  this  capacity,  the 
Director  of  Net  Assessment  shall: 

(a)  Develop  and  coordinate  net 
assessments  of  the  standing,  trends,  and 
future  prospects  of  U.S.  military 
capabilities  and  military  potential  in 
comparison  with  that  of  other  coimtries 
or  group  of  countries  so  as  to  identify 
emerging  or  future  threats  or 
opportunities  for  the  United  States.  This 
shall  include,  as  required,  net 
assessments  of: 

(1)  Current  and  projected  U.S.  and 
foreign  military  capabilities  by  theater, 
region,  function,  or  mission;  and 

(2)  Specific  cunrat  and  projected  U.S. 
and  foreign  capabilities,  operational 
tactics,  doctrine,  and  m&\m  categories  of 
weapon  systems. 

(b)  Develop,  advise,  and  consult  on 
the  net  assessment  portion  of  the 
Annual  Report  of  the  Secretary  of 
Defense  to  the  President  and  Congress, 
congressicmal  testimony,  and  foreign 
govemmmit  discussions;  and  provide 


guidance  for  the  preparation  of  net 
assessments  by  the  Chairman  of  the 
Joint  ChieCs  of  Staff. 

(c)  Provide  guidance  and  staff 
assistance,  and  represent  the  ASD(P&P) 
and  the  USD(P)  in  the  development  of 
national  net  assessments  by  the  National 
Security  Council,  and  act  as  the  primary 
OSD  focal  point  for  Joint  efforts  with  the 
Intelligence  Community  to  produce  net 
assessments. 

(d)  Provide  support  for  the 
improvement  and  development  of  net 
assessments  within  the  Department  of 
Defense,  including;,  but  not  limited  to, 
the  maintenance  of  a  library  of  historical 
all-source  intelligence  and  friendly  force 
data. 

(e)  Provide  objective  analyses  of 
policy,  doctrine,  strategy,  goals,  and 
objectives  as  requested  or  determined 
necessary. 

(f)  Coordinate  with  DoD  officials,  as 
necessary,  to  ensure  that  Departmental 
documents,  deliberations,  and 
discussions  reflect  appropriate,  up-to* 
date  assessment  information. 

(g)  Perform  such  other  functions  as 
the  ASD(PftP).  USD(P),  or  the  Secretary 
of  Defense  may  prescribe. 

1361.4    RaletionaMpe. 

In  the  performance  of  assigned 
functions  and  responsibilities,  the 
Director  of  Net  Assessment  shall  serve 
under  the  authority,  direction,  and 
control  of  the  ASD(P&P).  and  shall: 

(a)  Report  through  the  ASD(P&P)  to 
the  USDtP)  and  the  Secretary  of 
Defiense. 

(b)  Exchange  information  with  other 
OSD  officials,  heads  of  the  DoD 
Components,  and  other  Federal  officials 
having  collateral  or  related  functions. 

(c)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximum  efficiency  and  economy. 

(d)  Other  OSD  officials  and  heads  of 
DoD  Components  shall  coordinate  with 
the  Director  of  Net  Assessment  on  all 
matters  related  to  the  responsibilities 
and  functions  cited  in  §  361.3. 

f361.S   AuthorMiee. 

The  Director  of  Net  Assessment  is 
hereby  delegated  authority  to: 

(a)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  EMrective  8910.1, i  as  necessary  to 
carry  out  assigned  functions. 

(bj  Commtmicate  directly  with  the 
heads  of  the  DoD  Components. 
Commimications  to  the  Commanders  of 
Unified  and  Specified  Combatant 


Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staft 

(c)  Conunimicate  with  other 
Government  officials,  representatives  of 
the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

DitMi:  )uly  IS.  1903. 
L.M.  Bywuu. 

Alternate  OSD  Federal  Regttfer  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  93-17240  Piled  7-21-93;  8:45  ami 
IKXMB  OOOC  I 


32  CFR  Part  360 
[DoODIrecllveSIIIJl 

Aaalatant  Secretary  of  Defenaa  for 
Strategy,  Raqutrementa,  and 
Reaoureaa 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 


':  This  document  reflects 
organizational  changes  by  establishing 
the  position  of  the  Assistant  Seoetaiy  of 
Defense  for  Strategy,  Requirements,  and 
Resources  (ASD(SR&R)).  The 
ASD(SR&R)  is  the  principal  staff 
assistant  and  advisor  to  tne  Under 
Secretary  of  Defense  for  Policy  and  the 
Secretary  of  Defense  on  national 
security  strategy  and  defense  strategy: 
and  the  resources,  forces,  and 
contingency  plans  necessary  to 
implement  that  strategy. 
EFFECTIVE  DATE:  July  6. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  D.  Clark,  Office  of  Organizational 
and  Management  Planning,  telephone 
703-695-4261. 

SUPPI^MENTARV  MFORMATION: 

List  of  Subjecto  in  32  CFR  Part  360 

Organization  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  part  360  is 
added  to  read  as  follows: 

PART  360— ASSISTANT  SECRETARY 
OF  DEFENSE  FOR  STRATEGY. 
REQUIREMENTS.  AND  RESOURCES 
(AS[)(SR&R)) 

Sac 

360.1  Purpose. 

360.2  Applicability. 

360.3  Responsibilities  and  functions. 
36a4  RelattOQship*. 

360.5    Authoritiaa. 

Aolhorily:  10  U.S.C  113  and  136. 


1  Q^iM  may  be  obtainad,  at  cost  from  dw 
National  Tadmical  Infonnalioa  Sarrica.  S2SS  Port 
Royal  Road,  SpringBald.  VA  22161. 


•36ai 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C  113 
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and  138.  this  jMrt  sstablishas  the 
position  of  ASD(SftR)  with  the 
responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  herein.  ' 

f  310.2   AppHcabMty.  "* 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSO),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chieb  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Ck>mbetant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components").  i 


UMI 


f3«U 

The  Assistant  Secretary  of  Defense  for 
Strategy.  Requirements,  and  Resources 
is  the  principal  staff  assistant  and 
advisor  to  the  Under  Secretary  of 
Defense  for  Policy  (USD(P))  and  the 
Secretary  of  Defense  on  national 
security  strategy  and  defense  strategy; 
and  the  resources,  forces,  and 
contingency  plans  necessary  to 
implamsDt  that  strategy.  In  this 
capacity,  the  ASD(SR&R)  shall: 

(a)  Analyze  and  develop  national 
security  strategy  and  demise  strategy. 
Ensure  their  integration  into  the 
Depeitment's  resource  allocation,  force 
structure  development,  weapons  system 
acquisitioo  planning,  and  budgetary 

(b)  Lead  the  development  of  the 
Defense  Planning  Guidance  CDPG).  in 
coordination  with  the  Assistant 
Seaetaiy  of  Defense  for  Policy  and 
Plans.  Ensure  the  CK>G  priorities  and 
objectives  are  appropriately  representM 
throughout  the  PUnning,  Programming, 
and  Budgeting  System  and  the 
Acquisition  Manaoament  System. 

(c)  Develop  the  Contingency  Planning 
Guidance.  Review  ontii^ency  plans, 
maior  force  deployments,  and  military 
operational  plans  to  advise  the  USD(P) 
in  meeting  the  statutory  requirement  to 
intenate  plans. 

(d)  Evaluate  the  capability  of  forces  to 
acoompliah  defense  strategy.  Develop 
alternative  force  structures  to  meet 
dinging  requirements  and  strategy. 

(e)  Analy»  the  Military  DepartmenU' 
program  and  budget  submissions  to 
ensure  they  adequately  suppcMl  the  DPC 
strategy  and  program  guidance. 
RscommeDd  specific  programmatic 
initiatives  where  appropriate. 

(f)  Monitor  and  provide  policy  input 
to  the  military  requirements  and  the 
Acquisition  Mapijgement  System  in 
terms  of  policy  and  strategy-driven 
requirements  for  m^or  program 
Research.  Development.  Teat,  and 
Evaluation  and  procurement  Ensure 


linlrsge  to  the  DPC  strategy  and  program 
guidance. 

(g)  Prepare  the  strategy  section  of  the 
Annual  Report  of  the  Secretary  of 
Defense  to  the  President  and  Congress 
and  coordinate  USD(P)  input  to  and 
comments  on  the  document.  Provide 
coordinated  strategy  input  to  Secretary 
and  Deputy  Secretary  of  Defense  and 
USD(P)  budget  testimony  to  Congress. 
Serve  as  the  lead  office  for  coordinating 
DoD  input  to  and  comments  on  the 
President's  National  Seciuity  Strategy. 

(h)  Develop  planning  assumptions  for 
a  range  of  theater  conflicts  and  crises. 
Conduct  force  evaluations  to  help 
identify  the  appropriate  U.S.  military 
force  posture  to  carry  out  military 
strategies.  Identify  critical  tadu  needed 
to  carry  out  these  strategies,  and  assess 
the  capability  of  current  and 
programmed  forces  to  perform  these 
critical  tasks. 

(i)  Guide  the  Advance  Planning  Group 
within  the  Crisis  Management  System 
for  effisctive  crisis  management. 

(j)  Represent  the  USD(P)  and  the 
Secretary  of  Defense  in  interagency 
deliberations  and  intwnational 
negotiations  dealing  with  assigned  areas 
of  responsibility. 

(k)  Perform  such  other  functions  as 
the  USD(P)  and  the  Secretary  of  Defense 
may  prescribe. 


f36a4 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  me 
ASD(SRftR)  shall  serve  undw  the 
authority,  direction,  and  control  of  the 
USD(P),  and  shaU: 

(T)  Report  directly  to  the  USD(P). 

(2)  Coordinate  and  exchange 
information  with  other  OSO  officials, 
heads  of  the  DoD  Components,  and 
other  Federal  officials  having  collateral 
or  related  functions. 

(3)  Use  existing  fedlities  and  services 
of  the  Department  of  DeCmse  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximimi  efficiency  and  economy. 

(b)  Other  OSD  officials  and  heads  of 
DoD  Components  shall  coordinate  «vith 
the  ASD(SRftR)  on  all  mattera  related  to 
the  reaponsibilities  and  functions  dted 
in  §360.3. 


fJIOS 

The  ASD(SRftR)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions.  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
S025.1-M1.  that  implement  policy 
approved  by  the  Secretary  of  Defense  in 


assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments.  Instructions  to 
Unified  or  Specified  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  Joint  Chiefe 
of  Staff. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8910.1  >,  as  necessary  to 
carry  out  assigned  functions. 

(c)  Communicate  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of 
Unified  and  Specified  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 

(d)  Communicate  with  other 
Government  officials,  representatives  of 
the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

Dated:  July  15, 1993. 
LM.Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  ofD^nse. 

(PR  Doc  93-17241  Filed  7-21-93;  8:45  am] 


32  CFR  Part  359 


[DoODiracliveSIII.7] 


Aaaistant  Saeralary  d  Datanaa  fbr 
Regional  Security  Aftaira 

MBtGi:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 


•  CopiM  aajr  b«  obtiiaid.  at  cott  ton  lb* 
NMomI  TKkakal  iBlanMlioa  Swiot.  saas  Put 
Royal  Road.  Sprii^flM.  VA  mat. 


f:  This  document  reflects 
organizational  changes  by  establishing 
the  poaition  of  the  Assistant  Secretary  of 
Defense  for  Regional  Security  Afban 
(ASD(RSA))  and  replaces  the  position  of 
the  Assistant  Secretary  of  Defense  for 
International  Security  Afhirs.  The 
Aa)(RSA}  is  the  principal  staff  assistant 
and  advisor  to  the  Under  Secretary  of 
Defanse  for  Policy  and  the  Secretary  of 
Defsnse  on  the  formulation  and 
coordination  of  regional  security 
strategy  and  policy,  and  politiou- 
military  policy  on  issues  of  DoD  interest 
that  relate  to  foreign  governments  and 
their  defense  establiuments,  except  the 
states  of  the  former  Soviet  Union. 
■FFECnVi  OATI:  ^ily  6. 1903. 

FOR  FumMER  mnmKnoH  contact: 
Mr.  D.  Clark.  Office  of  Oiganizational 
and  Management  Planning,  telephone 
703-«gS-«281. 

tUPfl^MiNTARV  MFOmUTlON: 


a  Sw  footaot*  1  to  S  seas  (a). 
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Lilt  df  SubJKti  in  32  CFR  Pail  3S9 

Organizati(m  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  part  359  is 
added  to  read  as  follows: 

PART  359-A8SI8TANr  SECRETARY 
OF  DEFENSE  FOR  REGIONAL 
SECURITY  AFFAIRS  (ASO(RSA)) 

Sk. 

359.1  PuipoM. 

359.2  AppUcabUity. 

359.3  Responsibilitiat  and  (unctions. 

359.4  ReUtionthipc. 

359.5  Autboritiei. 

AodMrity:  10  U.S.C  113  and  136. 


1389.1 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C.  113 
and  136,  this  part  establishes  the 
position  of  ASEHRSA)  with  the 
responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  herein 

9366.2    iiMiMr^lMtir 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defianse  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefe  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 

f386J   HaaponaibMWaa  and  funcMona. 

The  Assistant  Secretary  of  Defense  for 
Regional  Security  AfEeirs  is  the 
principal  staff  assistant  and  advisor  to 
the  Under  Secretary  of  Defense  for 
Policy  (USD(P))  and  the  Secretary  of 
Defense  for  the  formulation  and 
coordination  of  regional  security 
sti^tegy  and  policy,  and  political- 
military  policy  on  issues  of  DoD  interest 
that  relate  to  foreign  governments  and 
their  defense  establishments,  except  the 
states  of  the  former  Soviet  Union.  In  this 
capacity,  the  ASD(RSA)  shall: 

(a)  Develop,  coordinate,  and  oversee 
the  implementation  of: 

(1)  Defense  security  policy  and 
manage  defense  and  military  relations 
with  all  foreign  countries  except  the 
states  of  the  former  Soviet  Union. 

(2)  Policy  and  activities  related  to  the 
North  Atlantic  Treaty  Organizaticm 
(NATO)  and  the  member  countries  of 
NATO,  the  countries  of  Central  and 
Eastern  Europe  formerly  in  the  Warsaw 
Pact,  and  the  three  Baltic  States. 

(3)  Policy  relating  to  Prisoner  of  War 
and/w  MiMing  in  Action  matters  and 
represent  the  Departinent  of  Defense  on 
such  matters  in  interagency  processes. 


(b)  Develop  DoD  podtions  and 
recommendatioos,  and  oootdinate 
policy  matters  oonoeming  security, 
assistance.  MiUtary  Assistance  Advisory 
Qroups,  and  other  "»<ffionf  pertaining 
to  security  assistance. 

(c)  Develop,  negotiate,  and  monitor 
defenae  cooperation  agreements  such  as 
base  rights,  access  andprepositiooing. 
exchange  programs,  security  assistance, 
and  Status  of  Farces  Agreements  with 
foreign  governments  in  assigned 
geographic  areas  of  responsibility. 
Coordinate  with  the  Under  Secretary  of 
Defense  for  Acquisition  on  those 
programs  whidi  bll  within  the  purview 
of  DoD  Directive  5530.3 1,  such  as 
industrial  cooperation  and  coproduction 
agreements. 

(d)  Conduct  and  manage  day-to-day 
bilateral  relations  with  all  foreign 
governments  in  assigned  areas  of 
responsibility. 

(e)  In  coordination  with  the  Under 
Secretary  of  Defense  for  Acquisition, 
develop  industrial  cooperation  and 
coproduction  arrangements  for 
countries  in  assigned  geographic  areas 
of  responsibility. 

(f)  Negotiate  and  implement 
agreements  with  other  nations  in 
assigned  geographical  areas  regarding 
U.S.  military  facilities,  access  and 
operating  rights,  status  of  forces  and 
international  political-military  matters, 
international  agreements,  and  legal 
status  of  U.S.  miUtary  personnel, 
including  comparable  arrangements 
governing  friendly  forces  in  the  United 
States. 

(g)  Participate  hi  those  plaiming. 
programming,  and  budgeting  activities 
that  relate  to  assigned  areas  of 
responsibility. 

(h)  Represent  the  USD(P)  and  the 
Secnatary  of  Defense  in  interagency 
deliberations  and  international 
negotiations  dealing  with  assigned  areas 
ofresponsibihty. 

(i)  Perform  such  other  functions  as  the 
USD(P)  and  the  Secretary  of  Defense 
may  prescribe. 

1359.4    nalallnnetitoe- 

(a)  In  the  performance  of  assigned 
functions  and  responsibiUties.  the 
ASD(RSA)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
USD(P),andshaU: 

(1)  Report  dhecUy  to  the  USD(P). 

(2)  Exercise  authority,  direction,  and 
control  over  the  Director.  Defense 
Security  Assistance  Agency. 

(3)  Coordinate  and  exchuoge 
information  with  other  OSD  officials. 


heads  of  the  DOD  Campoaants.  and 
Federal  officials  having  apteral  or 
related  functions. 

(4)  Use  existing  fiKilities  and  services 
of  the  DepartmflDt  of  Defense  and  other 
Federal  Aflsncies.  when  practicable,  to 
avoid  duiuication  and  to  adiieve 
maximum  effidency  and  eoooomy. 

(b)  Other  OSD  officials  and  heeds  of 
the  DOD  Components  shall  coonfinate 
vrith  the  ASD(RSA)  on  all  matters 
related  to  the  responsibilities  and 
functions  dted  in  §  359.3. 

The  ASD(RSA)  is  hereby  delegated 
authority  to: 

(a)  Issue  DO)  Instructions.  DOD 
publications,  and  cme-time  directive- 
type  memoranda,  consistent  with  DOD 
5025.1-M>,  that  implement  poliqr 
approved  by  the  Seoetary  of  Defense  in 
assigned  fields  of  responsibiUty. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Seaetariei 
of  those  Departments.  Instructions  to 
Unified  or  Specified  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  Joint  Chiefi 
of  Staff. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
TXyo  Directive  8910.1.S  as  necessary  to 
carry  out  assigned  functions. 

(c)  Communicate  directly  with  the 
heads  of  the  DOD  Components. 
Communications  to  the  Commanders  of 
Unified  and  Specified  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chieb  of  Staff. 

(d)  Communicate  vrith  othn 
Government  officials,  representatives  of 
the  legislative  branch,  membms  of  the 
pubUc.  and  representatives  of  foreign 
govonments,  as  appropriate,  in  carrying 
out  assigned  functions. 

DMed:  ^ll7 15. 1993. 
LM.] 


AhemateCXDFBdaalRagitlerUaiioa 
Officar,  Department  ofD^eme. 

(FR  Doc  93-17242  Filed  7-21-93;  8:4S  am) 
aajjNO  coos 


<  CopiM  may  t»  obtaiiMd.  tt  ctMt.  bom  tha 
Natioad  Tacfaakal  IniDiiBalion  SwTics.  S2SS  Port 
Royd  IbMd,  S^tia^fidA.  VA  22iei. 


32  CFR  Part  358 
ID00Dlreellve6111J] 

A6«istMit  Secralary  o(  Dttenat  for 
Policy  and  Ptane 

AOENCV:  Office  of  the  Secretary.  DOD. 
ACnow:  Final  rule. 

9UMMARV:  This  part  refiecU 
organizational  changes  l^  establishing 
the  position  of  the  Assistant  Secretary  of 


*Sm  footnote  1  to  §3Sa3  hX 
*  Sm  footBOto  t'to  I  SSS.3  (•). 
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DefaoM  for  Poliqr  and  Plan* 
(ASD(PatP))  as  the  principal  ttaff 
assistant  uid  advisor  to  the  Under 
Secretary  of  Defense  far  Policy  (USD(P)) 
and  the  Secretary  of  Defense  («  mid-  to 
long-range  planning  on  strategic 
security  matter*  and  emerging  national 
security  issue*,  defenee  policy 
primitie*.  and  net  aasessments; 
formulates  and  coordinates  security 
strategy  and  policy  and  political- 
military  poliCT  on  issues  of  DcD  interest 
that  relate  to  roreign  governments  and 
their  defense  establishments  in  Russia. 
Ukraine,  and  the  other  states  of  the 
former  Soviet  Union  (not  including  the 
Baltic  States):  and  manage*  the  USD(P) 
research  program  and  Defense  Policy 
Board  activities  and  programs. 
ETVECnVE  date:  July  6. 1993. 
FON  RMTNER  MRMMATION  CONTACT: 
Mr.  D.  Clark.  Office  of  Organizational 
and  Management  Planning,  telephone 
703-695-4281. 
SUPPLaCNTARV  MRMMATION: 

List  of  Subjects  in  32  CFR  Part  3M 

Organization  and  functions 
(Government  agencies).  J 

Accordingly.  32  CFR  part  358  is 
added  to  read  as  follows: 

PART  35«— ASSISTANT  SECRETARY 
OF  DEFENSE  FOR  POUCY  AND 
PLANS  (ASO(PAP)) 


358.1 
35«.2 
354.3 
35«.4 

35«.S 


Purpose. 

Applicability. 

RMponsibilitias  and  funrtioni, 

Ralationships. 

Authorities. 


AadMriljr:  10  U.S.C  113  and  138; 


f35«.1 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C.  113 
and  136.  this  part  estabii^es  the 
positicm  of  ASD(PfcP)  with  the 
responsibilities,  functitms. 
relationships,  and  authorities,  as 
prescribed  herein. 


|3St.2 

This  part  applies  to  the  OfBce  of  the 
Secretary  of  Defense  (OSD).  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefe  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Ag^cies.  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  ComponenU").  , 


fSSU 

The  Assistant  Secretary  of  Defense  for 
Policy  and  Plans  is  the  principal  staff 
assistant  and  advisor  to  the  Under 
Secretary  of  Defenae  for  Policy  (USD(P)) 


and  the  Secretary  of  Defense  on  mid-  to 
long-range  planning  on  strategic 
security  matters  and  emerging  national 
security  issues,  defense  policy 
pri(Mities.  and  net  assessments.  In 
addition,  the  ASD(P&P)  formulates  and 
co<miinates  security  strategy  and  policy 
and  political-military  policy  on  issues  of 
DoD  interest  that  relate  to  foreign 
governments  and  their  defense 
establishments  in  Russia.  Ukraine,  and 
the  other  states  of  the  former  Soviet 
Union  (not  including  the  Baltic  States). 
Responsibilities  also  include  managing 
the  USD(P)  research  program  and 
Defense  Policy  Board  activities  and 
programs.  In  this  capacity,  the 
ASD(P&P)  shall: 

(a)  Analyze  from  a  policy  planning 
perspective— namely,  a  mid-  to  long- 
term  perspective  that  relates  key 
national  interests  to  the  critical 
analytical  questions  that  determine 
policy  options  and  choices— the  full 
range  of  defense  and  foreign  policy 
issues  of  concern  to  the  USD(P)  and  the 
Secretary  of  Defense.  Analyze  from  a 
mid-  to  long-term  perspective  national 
seciuity  issues  and  develop  plans  and 
policy  to  address  them,  with  particular 
emphasis  on  regional  and  transnational 
issues.  Assist  in  the  development  and 
management  of  policy  guidance  for 
USD(P)  representatives  in  the 
interasency  process. 

(b)  rrepare  the  portions  of  the  Defense 
Planning  Guidance  that  address  the 
security  environment,  threat,  interests, 
and  policy  rationale  and  objectives,  in 
coordination  with  the  Assistant 
Secretary  of  Defense  for  Strategy. 
Requirements,  and  Resources.  Also 
prepare  other  documents  containing 
similar  subject  matter,  such  as  the 
Annual  Report  of  the  Secretary  of 
Defense  to  the  President  and  Congress, 
and  coordinate  with  cognizant  DoD 
officials  to  ensxire  that  over-arching 
defense  policy  rationale  is  reflected  in 
the  DoD  Planning.  Programming,  and 
Budgeting  System. 

(cJDevelop.  coordinate,  and  oversee 
the  implementation  of  a  comprehensive 
strate^  toward  Russia.  Ukraine,  and 
other  newly  independent  states  of 
Eurasia;  develop  and  oversee  defianse 
security  policy  and  military  relations 
with  the  former  Soviet  republics  (other 
than  the  Baltic  States);  develop  DoD 
positions  and  recommendations,  and 
coordinate  policy  matters  concerning 
security  assistance,  defense  conversion, 
and  military-to-military  contacts 
pertaining  to  these  states,  and  oversee 
DoD  activities  to  that  end  in 
coordination  with  the  Assistant  Security 
of  Defense  for  Nuclear  Security  and 
Counterprolification.  Develop  policy 
and  plans  intended  to  help  these  states 


consolidate  democracy,  reftvm  their 
economic  ^sterns,  and  estsblish 
smaller,  deransively  oriented, 
democratically  accountable  armed 
forces  in  coordinaticm  writh  the 
Assistant  Secretary  of  Defense  for 
Democracy  and  Peacdieeping. 

(d)  Analyze  the  unique  chulenges  and 
problems  of  the  post-Cold  War  security 
environment,  including  such  topics  as 
defining  responsibility-sharing  in 
addres^ng  global  security  prwlems. 

(e)  Develop  and  coordinate  net 
assessments  of  the  standing,  trends,  and 
future  prospects  of  U.S.  military 
capability  and  military  potential  in 
comparison  vrith  that  of  othw  countries 
or  groups  of  coimtries  so  as  to  idoitify 
emerging  or  future  threats  or 
opportunities  fw  the  United  States. 
Coordinate  %vith  cognizant  DoD  officials 
to  ensure  that  departmental  documents, 
deliberations,  and  discussions  reflect 
appropriate.  up4o-date  assessment 
information. 

(f)  Develop  policy  and  monitor 
activities  related  to  the  development  of 
advanced  non-nuclear  science  and 
defense  technology  and  analyses  of  the 
unfolding  military-technical  revolution. 
Represent  the  USD(P)  on  matters 
concerning  nonnudear  technology 
policy  and  future  development  of 
technology  to  meet  defenae  needs. 

(g)  Develop  overall  policy  and  oversee 
activities  relating  to  policy  research  for 
the  USD(P)  and  Secretary  of  Defense 
that  integrate  the  needs  of  all  officials  in 
the  office  of  the  USD(P).  Formulate 
plans  and  manage  the  provisions  of 
external  analysis  and  its  integration  into 
defense  policy-making. 

(h)  Provide  policy  ^dance  to 
intelligence  tasking,  collection,  and 
analysis  in  areas  of  responsibility,  in 
conjunction  with  the  Assistant  Secretaiy 
of  Defense  for  Command,  Control. 
Communications,  and  Intelligence. 

(i)  Participate  in  those  planning, 
programming,  and  budgeting  activities 
that  relate  to  assigned  areas  of 
responsibility. 

(I)  Represent  the  USD(P)  and  the 
Secxetary  of  Defense  in  interagency 
deliberations,  meetings  v/ith  foreign 
officials  and  outside  experts,  and 
international  negotiations  dealing  with 
assigned  areas  ot  responsibility. 

(k)  Perform  such  other  functions  as 
the  USD(P)  and  the  Secretary  of  Defense 
may  prescribe. 


|3St.4 

(s)  In  the  performance  of  assigned 
functions  and  reqmnsibiUties,  Um 
ASD(PftP)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
USDCP).  and  shall: 

(1)  Report  diiw:tly  to  the  USD(P). 


UMI 
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(2)  Exardse  authority,  direction,  and 
control  over  the  Director  of  Net 
Assessment 

(3)  Coordinate  and  exchange 
infonnatian  with  other  OSD  officials, 
heads  of  the  DcD  Components,  and 
other  Federal  officials  having  collateral 
or  related  functions. 

(4)  Use  existing  fiidlities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximum  efficiency  and  economy. 

(b)  Other  OSD  officials  and  heads  of 
DoD  Componrats  shall  coordinate  with 
the  ASD(PftP)  on  all  matters  related  to 
the  responsibilities  and  functions  dted 
in  S  358.3. 

S16tbS   AuttiorMae. 

The  ASD(P&P)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions.  DoD 
ptd}lications.  and  one-time  directive- 
type  memoranda,  consistent  %rith  DoD 
S025.1-M1,  that  implement  policy 
approved  by  the  Secretary  ot  Defianse  in 
assigned  fields  of  responsibility. 
Insmictions  to  the  Military  Departments 
shall  be  issued  throu^  the  Secretaries 
of  those  Depertments.  Instructions  to 
Unified  or  Specified  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  Joint  Chie& 
of  Staff. 

(b)  Obtain  reports,  infonnatian. 
advice,  and  assistance,  consistent  %vith 
DoD  Directive  8910.1  >,  as  necessary  to 
carry  out  assigned  functions. 

(c)  Communicate  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of 
Unified  and  Specified  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chieb  of  Staff. 

(d)  Communicate  with  other 
Government  officials,  representatives  of 
the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

Dated:  July  IS.  1993. 


S2CFRPwt397 
IDoOOIraeilweSIIIJI 

AMlttMl  Secretary  of  OalenM  for 
Nudoar  Saeurtty  and 
Counlarpi  ullfaraUon 

AQCCV:  Office  of  the  Secretary,  DoD. 
ACWOW;  Final  rule. 

amaMRV:  This  part  reflects 
organizational  dhanges  by  establishing 
the  position  of  the  Assistant  Secretary  of 
Defense  for  Nuclear  Security  and 
Counterprolifisration  (ASD(NSKP))  and 
replaces  the  position  of  the  Assistant 
Secretary  of  Defense  Cor  Intamational 
Security  Policy.  The  ASD  (NSftCP)  U 
the  principal  staff  assistant  and  advisor 
to  the  Under  Secretary  of  Defense  for 
Policy  and  the  Secretary  of  Defense  on 
reducing  and  coimtering  nuclear, 
biological,  chemical,  and  missile  threats 
to  the  United  States  and  its  fences  and 
allies:  arms  control  negotiations, 
implementation,  and  verification  policy; 
denuclearization,  threat  reducti(Hi,  and 
nuclear  safety,  security,  and 
dismantlement  in  the  states  of  the 
former  Soviet  Union: 
counterproliferation;  and  policy  and 
strategy  for  U.S.  nuclear  weapons,  space 
systems,  and  selected  advanced 
conventional  weapons:  and  technology 
transfsr. 


responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  herein. 


I3S7.2 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefii  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  ComponenU"). 


;  DATC:  July  6, 1993. 
FOR  RIRTHER  MRMMATION  CONTACT:  Mr. 
D.  Claric.  Office  of  Organizational  and 
Management  Planning,  telephone  703- 
695-4281. 

SUPPUEMEffTARY  MFOMIATKM: 
List  of  Subiects  ia  32  CFR  Part  357 

Organization  and  functions 
(Government  agencies). 

Accordingly,  title  32  of  the  Code  of 
Federal  Regulations,  chapter  I. 
subchapter  R.  is  amended  to  add  part 
357  to  read  as  follows: 

PART  357— ASSISTANT  SECRETARY 
OF  DEFENSE  FOR  NUCLEAR 
SECURITY  AND 
COUNTERPROUFERATION 
(ASD(NS&CP)) 


Ahanial»OSDFB<hmlReglslarUai$on 

Offictr,  Department  ofDefenee, 

(FR  Doc  93-17243  Piled  7-21-93: 8:48  im] 
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387.1 

387.2 

387.3 

387.4 

387.8 


Purpose. 

Applicability. 

ReqxHuibiHtiet  and  hmctions. 

RsUtioiuhips. 

Autboritiat. 


AedMtHy:  10  VSJd  113  and  136. 


<  CoptM  aqr  b*  obliiMd.  at  catt.  bom  dM 
Nslioaal  Tidaiical  bJotaiatkia  Sanrica.  S2SS  Ptet 
Royal  RmmI.  S|ifiii|fMd.  VA  22161. 

•Saa  foolnola  1  to  I  asSJ  (a|. 


1387.1 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C  113 
and  136,  this  part  establishes  the 
position  of  ASD(NSftCP)  %vith  the 


f3S7J 

The  Assistant  Secretary  of  Defense  for 
Nuclear  Security  and 
Counterproliferation  is  the  principal 
staff  assistant  and  advisor  to  the  Under 
Secretary  of  Defense  for  Policy  (USD(P)) 
and  the  Secretary  of  Defense  on 
reducing  and  countering  nuclear, 
biological,  chemical,  and  missile  threats 
to  the  United  States  and  its  forces  and 
allies:  arms  control  negotiaticms. 
implementation,  and  verification  policy: 
denuclearization,  threat  reduction,  and 
nuclear  safety,  security,  and 
dismantlement  in  the  states  of  the 
former  Soviet  Union: 
counterproliferation:  and  policy  and 
strategy  for  U.S.  nuclear  weapons.  q>ace 
systems,  and  selected  advanced 
conventional  weapons:  and  teduiology 
transfer.  In  this  capacity,  the 
ASD(NSftCP}  shall: 

(a)  Develop,  coordinate,  and  oversee 
the  implementation  of: 

(1)  Policy  related  to  arms  control 
negotiations,  implementstion,  and 
verification,  including  cooperative 
threat  reduction  and  safety,  security, 
and  dismantlement,  in  the  states  of  the 
former  Soviet  Union. 

(2)  Policy  for  denuclearization  in  the 
states  of  the  former  Soviet  Union,  in 
coordination  with  the  Assistant 
Secretary  of  Defense  for  Policy  and 
Plans. 

(3)  Policy  related  to  nuclear  forces 
and  strategy. 

(4)  Policy  related  to  U.S.  Government 
counterproliferation  activities. 

(5)  Policy  related  to  nuclear  ofiiansive 
and  defensive  forces,  including  the 
structure,  requirements,  and  posture  of 
strategic  forces,  strategic  reserve  forces, 
theater  nuclear  forces,  warning  systems, 
and  space  systems  and  their 
employment:  siirety,  reliability,  safety, 
and  security  of  nuclear  forces:  and 
strategic  and  theater  missile  defense. 
Provide  policy  guidance  to  the  Director 
of  the  BalUstic  Missile  Defense 
Oraanization. 

(6)  DoD  space  policy,  and  review  and 
evaluate  programs,  plans,  and  systems 
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raquireinentt  reUUng  to  the  use  of  outOT 
qMot. 

(b)  Dav»Iop  DoD  poUor  pocitions  nd 
recommandations  ragutling  non- 
proUfBratioa  and  aniu  control  policy  for 
nuclear,  chemical,  biological,  missile, 
advanced  conventional  weepons.  and 
international  technolo^  transfers. 
Additionally,  develop  DoD  policy 
positions  anid  recommendations 
regarding  arms  control  and  disarmament 
n^otiations.  to  include  multilateral 
nesotiations  within  theae  areas. 

(c)  Pnnride  policy  guidance  for 
strategic  development  of  new  defense 
technology  through  the  stage  of 
technology  demonstration. 

(d)  Provide  policy  guidance  to 
intelligeooe  taiskins.  collection,  and 
analyids  in  areas  of  assigned 
responsibility,  in  con)uncti(Hi  with  the 
Assistant  Secretary  of  Defense  for 
Command,  Control,  Communications, 
and  IntelUgence,  Integrate  proliferation 
intelligence  information,  proliferation 
threet  aaeessments,  and  prolifsntion- 
related  information  received  from  other 
sourcee  into  the  USD(P)  policy 
formuletion  proceas. 

(e)  Manage  and  provide  policy 
guidance  to  the  Defense  Technology 
Seciirity  Administration:  and  develop, 
coordinate,  and  oversee  the 
implementation  of  DoD  policy  for 
intematiooal  technology  transfers. 

(f)  Promote  coordinmon.  coopwation. 
and  Joint  planning  oo  nuclear 
armaments  and  strategy  with  North 
Atlantic  Traaty  Organization  (NATO) 
allies,  including  responsibilitiee 
regarding  the  NATO  Niiclaar  Planning 
Group  and  the  High  Level  Grovp. 

(g)  Participate  in  thoee  plannuig. 
programming,  and  budgeting  activities 
XhaA  ralata  to  assigned  arees  of 
responsibility. 

(h)  Repreeent  the  USD(P)  and  Uie 
Secretary  of  Defense  in  interagency 
deliberaiboas  and  international 
negotiatiooe  dealing  with  assigned  arees 
of  responsibility. 

(i)  Perform  such  other  functions  as  the 
USO(P)  and  the  Secretary  of  Defense 
may  preecribe. 


%9SfA 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  the 
ASDCNSftCP)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
USIXP),  and  shall: 

(1)  Report  directly  to  the  USD(P). 

(2)  Exardse  authority,  direction,  and 
control  over  the  Director.  Defense 
Technology  Security  Administration. 
estd)lishad  by  DoD  Directive  510S.S1  *. 


(3)  Coordinate  and  exchange 
infcfmation  with  other  OSD  officials, 
heeds  of  the  DoD  Componmta.  and 
Federal  officials  having  collateral  or 
related  functions. 

(4)  Use  existing  fedlitiee  and  services 
of  the  Oepartment  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  adiieve 
maximum  efBdency  and  economy. 

(b)  Otiier  OSD  of&dals  and  heads  of 
the  DoD  Components  shall  coordinate 
with  the  ASIXNSftCP)  on  all  mattera 
related  to  the  reeponslbilities  and 
fonctions  cited  in  S  357,3. 


•3S7J 

The  ASIXNSftCP)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-M>.  that  implement  policy 
approved  by  the  Secretary  of  Defense  in 
assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments.  Instructions  to 
Unified  or  Specified  Combatant 
Commands  shall  be  commimicated 
throu^  the  Chairman  of  the  Joint  Chiefs 
of  Staff. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8910.1  >,  as  necessary  to 
carry  out  assigned  fonctions. 

(c)  Communicate  directiy  with  the 
heeds  of  the  DoD  Components. 
Communications  to  the  Commanden  of 
Unified  and  Specified  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 

(d)  Communicate  with  other 
Government  officials,  representatives  of 
the  legislative  branch,  memben  of  the 
public  end  representatives  of  foreign 
governments,  as  appropriate,  in  canying 
out  assigned  functions. 

Dated:  July  IS.  1993. 

U^ByMUB. 

AAarnoto  OSO  Fedora/ AesMar  Lioisoji 
Officer,  Department  ofD^enm. 
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32CFRPart35< 

[DoDDtreeHveSIII.^ 

Aaaiatant  Secretary  of  Dafanaa  for 
Damocracy  arwJ  Paacakaaping 

AOENCV:  Office  of  the  Secretary,  Doa 
ACTION:  Final  rule. 


UMI 


Royel 


■I  ooat  boa  the  

■vtoib  SSU  Port  *Sm 

VASSiei.  *8m 


summary:  This  part  reflects 
organizational  changes  by  establishing 
the  position  of  the  Assistant  Secretary  of 
Defense  for  Democracy  and 
Peeoriuephig  (ASD(DftP)).  as  the 
principal  staff  aaaistant  and  advisor  to 
the  Under  Secretary  of  Defense  for 
Policy  and  the  Secretary  of  Defense  oo 
DoD  policy  and  planning  for  the 
promotion  of  democracy  and  the 
defense  of  human  rights  throughout  the 
world.  U.S.  participation  in 
international  peacekeeping  and  peace- 
enforcement  activities,  DoD  provision  of 
humanitarian  assistance,  refugee  affeirs, 
and  U.S.  intvnational  inftmnation 
programs. 

UltCliyE  OATE:  July  6, 1993. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Mr.  D.  Qark,  Office  of  Organizational 
and  Management  Planning,  telephone 
703-695-4281. 
SUPPLEMENTARY  MFORMATKW: 

List  of  Subjects  in  32  CFR  Part  3S« 

Organization  and  fonctions 
(Government  agencies). 

Accordingly,  32  CFR  part  356  is 
added  to  reeid  as  follows: 

PART  356— ASSISTANT  SECRETARY 
OF  DEFENSE  FOR  DEMOCRACY  AND 
PEACEKEEPING  (ASD(D&P)) 


Purpose. 

AppUcabUity. 

RMponsibilities  and  fuDctions. 

Relationship*. 

Authorities. 


S«:. 
356.1 
356.2 
356.3 
356.4 
356.S 
Aetfiortty:  10  U.S.C  113  and  136. 

I3S6.1    Purpoeei 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C  113 
and  136.  this  part  establishes  the 
position  of  ASIXD&P)  with  the 
responsibilities,  functions, 
relationships,  and  authorities,  u 
prescribed  herein. 


I3S6J 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD).  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  die  Joint  Suff,  the 
Unified  and  Specified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 


1to|3S7.4W(l). 

iie|9S7.«W(a). 


I3SSJ 

(a)  The  Assistant  Secretary  of  Defonse 
for  Democracy  and  Peacekeeping  is  the 
principal  staff  assistant  and  advisor  to 
the  Under  Secretary  of  Defense  for 
Policy  (USD(P))  and  the  Secretary  of 
Defense  on  DoD  policy  and  planning  for 
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the  promotion  of  democracy  and  the 
defense  of  hiunan  rights  throughout  the 
world.  U.S.  participation  in 
intematiraial  peacekeeping  and  peace- 
enforcement  activities,  !)(£)  provision  of 
humanitarian  assistance,  refugee  affairs, 
and  U.S.  international  information 
programs.  In  these  capacities,  the 
ASD(DftP)  shall: 

(1)  Develop,  coordinate,  and  oversee 
the  implementation  of  policy  and  plans 
for  matters  related  to: 

(i)  The  promotion  of  democracy  and 
democratic  values,  including  the 
appropriate  role  of  the  military  in 
constitutional  democracies,  the 
protection  of  democratic  processes,  and 
respect  for  human  rights. 

(ii)  The  use  of  DoD  resources  to 
encourage  the  strengthening  and 
development  of  democracy  and  respect 
for  human  rights  throughout  the  world. 

(iii)  The  participation  of  U.S.  Armed 
Forces  and  other  DoD  resources  in 
United  Nations  and  other  international 
peacekeeping  or  peace-enforcement 
activities,  including  the  development  of 
policy  related  to  creating,  identiiying. 
training,  exercising,  and  committing 
military  forces  for  such  purposes. 

(iv)  The  use  of  DoD  resources  and 
Armed  Forces  to  respond  to 
humanitarian  situations,  including 
those  involving  refugees,  throughout  the 
world. 

(v)  DoD  participation  hi  intwnational 
activities  supporting  U.S.  international 
information  programs. 

(2)  Administer  the  National  Security 
Education  Program  to  provide 
scholarships,  fellov^diips.  and  grants 
that  improve  the  teeching  and  learning 
of  subjects  in  the  fields  of  foreign 
language,  area  studies  and  other 
international  fields,  pursuant  to  Public 
Law  102-183. 

(b)  The  ASD(D&P)  serves  as  the  DoD 
Coordinator  for  Drug  Enforcement 
Policy  and  Support  and  is  the  principal 
staff  assistant  and  advisor  to  the  Uncto 
Secretary  of  Defense  (USD(P))  and  the 
Secretary  of  Defense  for  drug  control 
policy,  requirements,  priorities. 
tyttOTDB,  resources,  and  programs.  In 
this  capacity,  the  ASD(DftP)  shall: 

(1)  Develop  policy,  conduct  analyses, 
provide  advice,  make  recommendations, 
and  issue  guidance  on  DoD  drug  control 
plans  and  pograms. 

(2)  Develop  systems  and  standards  for 
the  administration  and  management  of 
approved  DoD  drug  control  plans  and 
programs. 

(3)  Promulgate  plans,  programs, 
actions,  and  taskings  pertaining  to  the 
drug  control  program,  consistent  vrith 
the  national  drug  control  strategy  and 
DoD  drug  control  policy  and  objectives. 


(4)  Review,  evaluate,  coordinate,  and 
monitor  D6D  drug  control  plans  and 
programs  to  ensure  adherence  to 
approved  policy  and  standards. 

(5)  Promote  coordination, 
cooperation,  and  mutual  understanding 
concerning  DoD  drug  control  activities 
within  the  Department  of  Defanae  and 
Congress,  and  between  the  Department 
of  Defense  and  other  Federal  Agencies, 
State  and  local  governments,  and  the 
civilian  community. 

(6)  Serve  on  boards,  committees,  and 
other  groups  pertaining  to  assigned  drug 
control  functions,  and  represent  the 
USD(P)  and  Secretary  of  Defense  cm 
drug  control  matten  outside  the 
Departmoit. 

(7)  Serve  as  the  DoD  point  of  contact 
for  the  Office  of  the  Director  of  Naticmal 
Drug  Control  Policy,  and  other  Federal 
and  State  agencies  as  appropriate. 

(8)  Partidpate  in.  oversee,  and 
monitor  planning,  programming,  and 
budgeting  for  the  DoD  counterdiug 
mission,  in  coordination  with  OSD 
officials,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  and  appropriate  DoD 
Components. 

(9)  Coordinate  and  monitor  DoD 
support  to  civilian  drug  law 
enforcement  agendas. 

(10)  Coordinate  and  monitor 
interagency  efforts  to  promote  the 
detection  and  monitoring  of  the 
maritime  and  aerial  transit  of  illegal 
drugs  into  the  United  States. 

(11)  Coordinate  and  monitor,  in 
conjunction  with  the  Assistant  Secretary 
of  Defianse  for  Reserve  Affairs.  National 
Guard  support  to  State  drug  law 
enforoemoit  operations  and  to  the 
Departmoit  of  Defense,  as  required. 

(12)  CoOTdinate  and  monitor,  in 
conjunction  with  the  Assistant  Secretary 
of  Defense  for  Conunand,  Control. 
Communications,  and  Intelligence.  DoD 
intelligence  and  communications 
support  to  the  Department  of  Defense 
and  State  drug  law  enforcement 
operations. 

(c)  In  so  far  as  the  exerdse  of 
ASDCDftP)  resprasibilities  and 
functions  defined  in  paragraphs  (a)  and 
(b)  of  this  section,  imiquely  afiisct  or  are 
conducted  in  specific  geographic 
regions  of  the  world,  the  ASD(DftP) 
shall  exerdse  those  responsibilities  and 
functions  in  cooperation  and  assodation 
with  the  Assistant  Secretary  of  Defense 
that  is  assigned  responsibility  for  overall 
U.S.  defense  policy  in  that  ng^m. 

(d)  Paitidpata  in  those  planning, 
progFanuning.  and  budgeting  activities 
that  relate  to  assigned  arees  of 
responsibility. 

(e)  Represent  the  USD(P)  and  the 
Secretary  of  Defisnae  in  interagency 
deliberations  and  international 


negotiations  dealing  with  assigned  i 
of  responsibility. 

(0  Perform  such  other  functions  as  the 
USD(P)  and  the  Secretary  of  Defense 
may  preacribe. 

9aoa«4   ReietioDenipa. 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities.  £e 
ASD(DftP)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
USD(P).  and  shall: 

(1)  Report  directly  to  the  USD(P). 

(2)  Coordinate  and  exchange 
information  with  othw  OSD  officials, 
heads  of  the  DoD  Qmiponents.  and 
other  Fedwal  officials  having  collateral 
or  related  functions. 

(c)  Use  existing  fadlities  and  servioaa 
of  the  Department  of  Defense  and  other 
Federal  Agendes,  when  practicable,  to 
avoid  duplicaticm  and  to  achieve 
maximiun  effidency  and  eccmomy. 

(d)  Other  OSD  officials  and  heads  of 
DoD  Components  shall  coordinate  %dth 
Uie  ASD(D&P)  on  all  matters  related  to 
the  responsibilities  and  functions  dted 
in  §356.3. 

The  ASDCDftP)  U  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-^  1,  that  implement  policy 
approved  by  the  Secretary  of  Defanae  in 
assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Seoetaries 
of  those  Depaitments.  Instructions  to 
Unified  and  Spedfied  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  Joint  Chiefe 
of  Staff. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  couistent  vrith 
DoD  Directive  8910.1  >,  as  necessary  to 
cany  out  assigned  functions. 

(c)  Communicate  directiy  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanden  of 
Unified  and  Spedfied  Combetant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 

(d)  Communicate  with  other 
Government  offidals,  representatives  of 
the  legislative  branch,  membera  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  canying 
out  assigned  functions. 


•  GopiM  aqr  ba  oblitiMd.  at  cxMt  boa  Ik* 
ftettoMl  Tacbaical  bfonMltoa  Svvica^  uas  POH 
Royal  Road,  ^iriiifflald.  VA  22iai. 

*  Saa  loobMta  1  to  S  uaSM. 
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32CfftPart3S5 
PoDDInciiw  811141 
Pilnelpal  Oapuly  Undar 


BacKatavy  of 


aqbct:  CMBoa  of  the  Secrataiy.  DoO. 
ACnON:  Final  nil«. 


r.  This  part  taflacts  naw 
organizational  dungM  by  aataWiihlng 
the  poaitioD  of  the  Principal  Daputy 
Un<ur  Saaalary  of  Ddiinaa  fbr  Policy 
(PSUSD(P)).  aa  tha  prlmazy  aaaistant  to 
the  Under  Saoetaiy  of  DeiBnae  Sor 
Policy  (USDCP)).  adviaei  and  assists  the 
USD(P)  aooas  tha  full  range  of 
renooaiUUtles  in  providing  staff  advice 
aaa  aatlttanca  to  the  Secrataiy  and 
DsDoty  Secretary  of  Defianae  particulariy 
wlm  ngard  to  strategy  fonnujaticm, 
omtin^ncy  planning,  and  the 
Intagradoi  of  DoD  plans  and  policy 
with  overall  national  security  obiectives, 
and  by  law  is  ampowefed  to  act  in  his 
steed. 

WflCIWl  OtCm  July  6, 1903. 
FOR  RMINM  MFOMMtlON  COMTACT:  Mr. 
D.  QaA,  Office  of  Organiatioael  and 
Managamant  Planning  tdephone  703- 
605-4281. 

luii  I  mmmmt  ■PomuTiON; 
Ual  arSdHacto  la  88  Cn  Part  355 

Organixatlon  and  functions 
(Govepunaot  agencies). 

Accordingly,  32  CFR  pert  355  la 
added  to  reed  as  fbUowK 


PART  aSS-PMNCIPAL  DCPUTY 
UNDER  SECRETARV  OF  DEFENSE 
FOR  POUCV  (P0U80(P)) 


Ste. 

355.1 

355.2    AppikabUlty. 

355.9    ■■spewiblliti 

rsiattiMalilps,  aad  antfaarttlea. 
tlOU3.Cl34a 


1388.1 

Pursuant  to  10  U.S.C  134a  end  the 
authority  vaeled  in  the  Secretsry  of 
DefBoaa  undar  10  U.S.C  113.  this  pvt 
eefaWlshee  die  posltiaa  of  PDUSD(P) 
with  the  raaponribilltlae,  f^inctlona, 
relationshina,  and  authoritlae,  as 
preecribed  herein. 


UMI 


•a88J 

Thla  part  appUea  to  the  Office  of  dM 
Secretary  of  Debnaa.  die  Mllltaiy 


Depeitments,  the  Chairman  of  the  Joint 
Chieb  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Spedfled  Combatant 
Commands,  the  faispectar  General  of  die 
DepartmoDt  of  Defense,  the  Defense 
Agencies,  and  tha  DoD  Field  Activities. 


The  Principal  Deputy  Under  Seoetary 
of  Defenaa  for  PoUqf,  aa  tha  primary 
assistant  of  the  Under  Secretary  of 
Defsnse  for  Policy  (USD(P)),  advises  and 
asaisU  the  USD(F)  ecroes  the  fiill  range 
of  responsibilities  in  providing  staff 
advice  and  assistance  to  the  Secretary 
and  Deputy  Secretary  of  Defense 
particularly  with  rei^  to  strategy 
formulatlan.  contingency  planning,  and 
the  integration  of  DoD  plans  and  policy 
with  overall  national  security  obfectlves, 
and  by  law  is  empowered  to  act  in  his 
stead.  As  such,  the  PDUSD(P)  shall: 

(a)  Assist  the  USD(P)  in  carrying  out 
the  responsibilities,  functions, 
relationships,  and  authorities  contained 
in  law  and  in  32  CFR  part  354. 

(b)  Exercise  foil  power  and  authority 
to  act  for  the  USD(P)  and  to  exercise  the 
powers  of  the  USD(P)  upon  any  and  all 
matters  coDceming  which  the  USD(P)  is 
authorized  to  act  pursuant  to  law  and  32 
CFR  part  354.  This  all-incluSlve 
authority  may  not  be  delegated  in  toto: 
however,  the  PDUSD(P)  U  authorised  to 
make  specific  redelegations,  as  required. 

Dstad:  July  IS.  1983. 


AltaiMlv  OSD  AMMraf  AmMbtuiiImmi 

Offictt,  Dtportwutit  of  Dtftutt. 

(FR  Doa  «3-t724«  PIM  7-21-03;  8.-4S  sm] 


32  CFR  Parts  841  tnd  889 
(DoD  Oireellve  510611 

DawQanon  of  AiMionly  to  Daputy 
Sacralary  of  Dalanoa 

AODCV:  Office  of  die  Secretary.  DoD. 
action:  Final  rule. 


OUPFUMENTARV  MTOfWUTION. 

List  of  Subleda  in  82  CFR  Parts  841  and 
360 

Organization  and  functi<ms 
(Govemmaot  agencies). 

Accordingly,  titie  32,  chapter  I. 
subchapter  R.  of  the  Code  of  Federal    - 
Regulations  is  amended  by 
rB<Msignating  part  369  as  part  341  and 
revised  to  reed  as  follows: 

PART  841— DELEGATION  OF 
AUTHORITY  TO  DEPUTY  SECRETARY 
OF  DEFENSE 


f.  This  document  provides  for 
the  delegation  of  authority  £tom  the 
Secretary  of  Defense  to  the  Deputy 
Secretary  of  Defense  empowering  him  to 
exerdee  the  full  range  off  statutory  and 
administrative  powers  of  the  Secretary's 
office.  It  redesignatee  the  delegetion 
document  to  another  pert  nuii^  for 
clarity  and  consistency  in  tha 
organiiatianal  structure. 
iPPlCIIVt  DAT8:  Merdi  8. 1003. 
PON  RJNnm  NPONMATION  CONTACT:  Mr. 
D.  Claik.  OfBoe  of  Organisatkmal  and 
Management  Planning,  telephone  703- 
605-4281. 


1841.1 

(a)  \n  accordance  with  the  authorities 
contained  in  10  U.S.C  113,  tiie 
Secretary  of  Defraee  has  delegated 
Depu^  Secretary  of  Defense  William  J. 
Perry  nill  povrer  and  authority  to  act  for 
tha  Secretary  of  Defense  and  to  exercise 
the  powrers  of  the  Secretary  of  Defense 
upon  any  and  all  matters  concerning 
which  the  Secretary  of  Defense  is 
authoriaed  to  act  pursuant  to  law. 

(b)  The  all-inclusive  authority 
delegated  herein  may  not  be  redelegated 
in  toto;  ho%<revw.  the  Deputy  Secretary 
is  authorind  to  niAke  specific 
redelegations,  as  required. 

AvdMril)r:10U3.Ql13. 
Deled:  |uly  15, 1903. 


Ahama^OSD  Federal  Ke^alerUoiMon 
(FR  Doa  93-17247  Filed  7-21-93: 8:45  am] 


32CFRPwt854 


[DoO 


8111.11 


Undar  Sacratary  of  Dafanaa  For  Poliqf 

AQBCV:  Office  of  the  Secretary,  DoD. 
action:  Final  rule.  

SUMMARY:  This  document  updetes  the 
responslbilitiee,  functions,  reletionships 
and  authoritiee  of  the  Under  Secretary 
of  Defense  for  Policy.  This  pert  as8i9is 
USD(P)  the  responsibility  to  develop, 
coordinate  and  oversee  the 
implemeotatioQ  of  policy  for  die 
promotion  of  democracy  and  human 
rights  and  drug  control  policy. 
Including  planning,  programming,  and 
budgeting  for  the  DoD  counterdrug 
mission.  It  places  certain  offidels  under 
the  euthority.  direction,  and  control  of 
die  USD(P). 

imcnvi  OATS:  July  6. 1093. 
RM  WNTMEil  tiromiATION  CONTACT: 
Mr.  D.  Claris  Office  of  Organizational 
and  Mflnogomwnt  Planning  telephone 
703-695-4281. 
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•U^PLtMENTARY  MRMMAHON: 

Lin  •rSubfM^s  fai  St  CFR  Part  3M 

Organization  and  fiincdona 
(Goveramant  agencies). 

Accordingly.  32  CFR  part  354  ia 
added  to  read  as  follows: 

PART  354-UNDER  SECRETARY  OF 
DEFENSE  FOR  POUCY  (USO(P)) 

Sw. 

354.1  Purpose. 

354.2  AppUcsbiUty. 

354.S    ResipoiMibUHlefl  and  ftinctions. 
354.4    ReUtknuhips. 
•  354.5    Authorities. 

AndMril]r:10U.8.Cl34. 


•3S4.1 

Pursuant  to  10  U.S.C  134  and  the 
authority  vested  in  the  Secretary  of 
Defense  by  10  U.S.C  113,  this  part 
updates  the  respooaibilities,  functions, 
relationahips,  and  authoritiea  of  the 
USD(P).  as  prescribed  herein. 

1364^   Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defianae  (0^3),  the  Military 
Departments,  the  Chatnnan  of  the  Joint 
Chiefe  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Con^Mtant 
Commands,  the  Inspected  Generd  of  the 
Department  of  Defenae.  the  Defanse 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 

13544   ReaponafcilHiea  and  lunctfona. 
The  Under  Secretary  of  Defense  for 
PoUcy  {USD(P))  U  the  principal  staff 
assistant  and  adviser  to  the  Secretary 
and  Deputy  Secretary  of  Defense  for  all 
matters  concerning  the  formulation  of 
national  security  and  defense  policy  and 
the  integration  and  oversight  of  DoD 
policy  and  plans  to  achieve  national 
security  objectives.  In  the  exercise  of 
this  responsibility,  the  USD(P)  shall: 

(a)  Represent  the  Department  of 
Defense,  as  directed,  in  matters 
involving  the  National  Security  Council 
(NSC),  Department  of  State,  and  other 
Departments,  Agencies,  and  interagency 
groups  with  responsibilities  for  national 
security  policy. 

(b)  Serve  as  a  member  of  the  NSC 
Deputies  Committee:  aerve  as  a  member 
of  the  Deputies  Committee  for  Crisis 
Management;  and  advise  the  Secretary 
of  Defense  on  crisis  prevention  and 
management,  including  contingency 
planning  fat  major  areaa  of  concern. 

(c)  Develop  policy  for  defense-related 
international  negotiations  and  represent 
the  Department  of  Defense  in  those 
nesotiations  unless  otherwise  directed. 

(d)  Develop  and  coordinate  DoD 
policy  and  poaitiona  for  international 


negotiations  on  arms  control 
implementation  and/or  compliance 

(e)  Develop  policy  on  the  omduct  of 
alliances  and  defianse  relationships  %vith 
foreign  governments,  their  military 
establishments,  and  international 
organizatiooa;  integrate  and  oversee 
plans  and  programs  undertaken  in 
conjunction  with  thoae  alliances  and 
defense  relationshipa. 

(f)  Develop,  cooroinate,  and  oversee 
the  implementation  of  regional  security 
strategy  and  policy:  political-military 
policy  on  issues  of  DoD  interest  that 
relate  to  foreign  governments  and  their 
defense  establishments,  to  include 
arrangements  for  United  States  military 
facilities,  access  and  operation  rights, 
and  status  of  forces;  and  policy  on  all 
matters  relating  to  prisoners  of  war  and 
missing  in  action. 

(gj  Develop,  coordinate,  and  oversee 
the  implementation  of  policy  and  plans 
for  defense  security  assistance. 

(h)  Develop,  coordinate,  and  oversee 
the  implementation  of  policy  to  reduce 
and  counter  the  threat  of  the  United 
States,  its  forces,  and  allies  of  weapims 
of  mass  destruction  and  other  militarily 
significant  technologies  and  force 
capabilities,  to  include 
counterproliferation  policy,  arms 
control  policy,  and  security  policy. 

(i)  Provide  oversight  of  all  DoD 
activities  related  to  international 
technology  transfer;  develop, 
coordinate,  and  provide  policy  direction 
and  overall  management  for  the  DoD 
Technology  Security  Program  and 
policy  related  to  international 
technology  transfer,  to  include  export 
controls,  dual-use  and  munitions 
licensing,  arms  cooperation  programs, 
and  support  for  enforcement  and 
intelligence  systems. 

(j)  Develop,  coordinate,  and  oversee 
the  implementation  of  strategy  and 
policy  for  strategic  and  theater  nuclear 
offensive  forces,  strategic  defensive 
forces,  and  space  systems:  and  review 
and  evaluate  plans,  programs,  and 
systems  requirements  for  such  forces 
and  systems  to  assure  consistency  with 
the  strategy  and  policy. 

(k)  Assist  the  Secretary  of  Defense  in 
development  of  national  security  and 
defense  strategy;  advise  on  the  resources 
and  forces  necessary  to  implement  that 
strategy,  to  include  serving  as  the 
principal  advisor  for  the  planning  phase 
of  the  DoD  Planning,  Programming,  and 
Budgeting  System  and  for  monitoring 
the  degree  to  which  the  DoD  program 
and  budget  underwrite  the  strategy;  and 
assist  the  Secretary  of  Defense  in 
preparing  written  policy  guidance  for 
the  preparation  and  review  of 
operational  and  contingency  plans. 


including  thoae  for  nuclear  and 
conventional  forcaa,  and  in  reviewing 
such  plans. 

(1)  Develop  policy  guidance,  provide 
overall  super^sion.  and  provide 
overeight  of  planning,  programming, 
budgeting,  and  execution  of  special 
operations  activitiea,  includii^  dvil 
affain  and  psychological  operations, 
and  of  low-int«uity  conflict  activitiea. 
including  counterteirorism, 
countninaurgancy,  support  to 
insuigancy.  and  contingency  operations. 

(m)  Develop,  coordinate,  and  ovttrmt 
the  implementatioo  of  policy  for  the 
promotion  of  democracy  and  human 
rights,  participation  in  peacekeeping  or 
peace  enforcement  activities,  and  the 
provision  oi  humanitarian  asaistance. 

(n)  Develop,  coordinate,  and  oversee 
the  implementation  of  drug  control 
policy,  including  planning, 
programming,  and  budgeting  for  the 
DoD  counter-drug  mission. 

(o)  Provide  mid-  and  long-range 
poUcy  planning  oa  strategic  security 
mattera  and  emerging  national  security 
issues;  develop  and  oversee  tha 
implementation  of  a  comprehoulva 
strategy  toward  Ruaaia,  Ukraine,  and 
other  newly  independent  statea  of 
Eurasia:  plan  and  conduct  net 
assessments  and  policy  research 
activities  and  programs. 

(p)  Develop,  coordinate,  and  oversee 
the  implementation  of  policy  for 
international  sec\irity  coimtermeasures 
activities  of  the  Department  of  Defenae; 
administer  for  the  Department  of 
Defense  the  National  Disclosure  Policy, 
the  Foreign  Disclosure  and  Technical 
biformation  System,  the  Foreign  Visits 
System,  and  the  U.S.  Visitor 
International  Technology  System.  As 
the  U.S.  Security  Authority  for  North 
Atlantic  Treaty  Organization,  serve  as 
the  primary  focal  point  for  staff 
coordination  on  these  mattera  both 
internal  and  external  to  the  Department 
of  Defense.  Develop  policy  and  exercise 
OSD  management  oversight  for 
emei^ncy  planning  and  preparedness, 
crisis  management,  defense 
mobilization  in  emergency  situations, 
military  support  to  dvil  authorities, 
dvil  defense,  and  continuity  of 
operations  and  government.  Develop 
pohcy  and  coordinate  DoD  partidpation 
in  and  overaight  of  spedal  activities, 
spedal  access  programa,  sensitive 
support  to  non-DoD  agendea,  and  the 
joint  worldwide  reconnaissance 

schedule. 

<^ 

(q)  PerfcHin  such  other  functions  as 
the  Secretary  of  Defanse  may  prescribe. 
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(a)  In  the  partbnnanos  of  assigned 
Ainctiont  and  iwponsibilitiea.  &• 
USD(P)  shall: 

(1)  Report  directly  to  the  Secretaiy 
and  Deputy  Secretary  of  Defense. 

(2)  Exercise  authority,  direction,  and 
control  over 

(i)  The  Principal  Deputy  Under 
Secretary  of  Defense  for  Policy. 

(ii)  The  Assistant  Secretary  of  Defense 
for  Regional  Security  Affeirs. 

(iii)  The  Assistant  Secr^ary  of 
Defisose  for  Nuclear  Security  and 
Counterproliferation. 

(iv)  The  Assistant  Secretary  of 
Defense  for  Strategy.  Requirements,  and 
Resources. 

(v)  The  Assistant  Secretary  of  Defense 
for  Special  Operations  and  Low- 
Intensity  Conflict. 

(vi)  llie  Assistant  Secretary  of 
Defense  for  Democracy  and 
Peacekeeping. 

(vii)  The  Assistant  Secretary  of 
Defense  for  Policy  and  Plans. 

(viii)  The  Director,  Defense  Security 
Assistance  Agency,  through  the 
Assistant  Secretary  of  Defense  for 
Regional  Security  Afhirs. 

(ix)  The  Director,  Defense  Technology 
Security  Administration,  through  the 
Assistant  Secretaiy  of  Defense  1& 


Nuclear  Security  and 
Counterproliferation. 

(x)  The  Director  of  Net  Assessment, 
through  the  Assistant  Secretary  of 
Defeiue  for  Policy  and  Plans. 

(xii)  Such  other  subordinate  ofBdals 
as  may  be  assigned. 

(3)  Coordinate  and  exchange 
infvmation  vrith  other  OSD  ofBdals, 
heads  of  the  DoD  Components,  and 
Federal  oCBdals  having  collateral  or 
related  functions. 

(4)  Use  existing  fedlities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agendes,  when  practicable,  to 
avoid  duplication  and  achieve 
maximum  efRdency  and  economy. 

(b)  Other  OSD  offidals  and  head  of 
the  DoD  Components  shall  coordinate 
with  the  USD(P)  on  all  matters  related 
to  the  responsibilities  and  functions 
dted  in  $  354.3. 


i3S4J 

The  USD(P)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instrudions,  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
S025.1-M.1  that  implement  policy 
approved  by  the  Secretaiy  of  Defense  in 

>  CopiM  HMy  b«  obtaioMl.  at  c«Mt.  from  Hm 
Naliooal  Tadiaioai  hJon—HoB  Swin,  SMS  Pott 
Royd  RomL  SpringlMd.  VA  22161. 


assigned  fields  of  responsibility. 
Instructions  to  the  Militaiy  Departments 
shall  be  issued  through  the  Seaetaries 
of  those  Departments.  Instructions  to 
Unified  or  Spedfied  Combatant 
Commands  shall  be  communicated  ' 
through  the  Chairman  of  the  Joint  Cbiefe 
of  Staff. 

tb)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8010.1,>  as  necessaiy  to 
carry  out  assigned  functions. 

(c)  Communicate  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of  < 
Unified  and  Spedfied  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  StaE 

(d)  Communicate  with  other 
Government  offidals.  representatives  of 
the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  canying 
out  assigned  functions. 

Dated:  July  IS.  1993. 
L.M.  Bjmiui, 

Mtamato  OSD  Federal  Register  Liaison 
Officer.  Department  ofD^nse. 
(FR  Doc  93-17248  Filed  7-21-93;  8:45  am] 
■HJJNQ  COOf  1 
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DEPAimiOIT  OF  HOUSMQ  AND 
URBAM  DEVELOPMENT  | 

OfliM  Of  llw  Amistani  SMralary  for 
Indtan  ItoinioQ 


(DodiM  Ito.  N-M-IMS:  PR  »1»-N-011 

Nollco  Of  FiNidktg  AvoNabWIy  (NOFA) 
fof  mo  no^c  for  Kioony  maopofinoncv 
Program  for  Ftacol  Yoor  (FY)  1983 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Year  (FYn993. 

SUMMARY:  This  notice  (NOFA) 
announces  the  availability  of  funding 
for  supportive  services  and  section  8 
rental  vouchers  for  a  national 
competition  for  FY  1993  for  the  HOPE 
for  Elderly  Independ«ice 
Demonstration  Program  (Elderly 
Independence  demonstration)  to  be 
administered  by  housing  agencies 
(HAs).  HAs  must  match  the  HUD 
supportive  services  funds  with  at  least 
50  percent  of  the  total  cost  of  the 
supportive  services  estimated  to  be 
necessary  by  the  HA  and  approved  by 
HUD.  The  purpose  of  the  Elderly 
Independence  demonstration  is  to  test 
the  effectiveness  of  providing  rental 
vouchers  and  supportive  services  to  frail 
elderly  people  who  are  living  in  the 
general  community  and  not  receiving 
rental  subsidies,  and  who  require  this 
combined  assistance  to  continue  living 
independently  and  to  avoid  premature 
or  unnecessary  institutionalization.  The 
NOFA  contains  information  concerning 
the  deadline  for  Hling  applications; 
eligibility  of  applicants;  available 
amounts;  selection  criteria:  and  the 
application  and  selection  process. 
DATES:  The  due  date  for  submission  of 
applications  in  response  to  this  NOFA 
is  September  7, 1993.  Application  kits 
containing  the  application  forms  (Form 
HUD  52515.  and  Standard  Forms  424 
and  424A)  may  be  obtained  from  the 
local  HUD  Field  Office/Indian  Program 
Office.  Applications  must  be  physically 
received  in  the  local  HUD  Field  Office/ 
Indian  Programs  Office  on  the  due  date 
by  3  p.m.  local  time.  The  local  Field 
Offices  ara  the  official  place  of  receipt 
for  all  applications.  At  the  time  of 
application  submission,  or  immediately 
following  application  submission  to  the 
Field  Office,  the  HA  must  also  submit 
a  copy  of  the  application  for  funding 
under  this  NC^A  to  the  following 
address:  Mr.  Gerald  J.  Benoit,  Director, 
Operations  Branch.  Rental  Assistance 
Division.  Department  of  Housing  and 
Urban  Development,  room  4220. 451 
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Seventh  Street.  SW..  Washington.  DC 
20410. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour  vrhen 
applications  must  be  submitted  to  the 
Field  Offices.  In  the  interest  of  fairness 
to  all  competing  applicants.  HUD  will 
treat  as  ioeligible  mt  consideration  any 
application  Uiat  is  not  received  on  or 
before  the  application  deadline. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

TOR  niRTNER  MFORMATION  CONTACT: 
Gwald  ).  Benoit,  Director.  Operations 
Branch.  Rental  Assistance  Division. 
Office  of  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
room  4220.  Washington,  DC  20410- 
8000,  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-free.) 

SUPft^MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwoik  Reduction  Act  of  1980. 
OMB  has  approved  the  section  8 
information  collection  requirements 
under  the  assigned  control  number 
2577-0123;  OMB  has  approved  the 
supportive  services  information 
collection  requirements  under  the 
assigned  control  number  2577-0154. 

L  Puipoae  and  Substantive  Description 

(A)  Authority 

The  Elderly  Independence 
demonstration  is  authorized  by  section 
803  of  the  National  Affordable  Housing 
Act  (42  U.S.C  8012)  (NAHA).  The 
HOPE  for  Elderly  Independence 
Program  Guidelines  were  published  in 
the  Federal  Register  on  February  4, 
1991  (56  FR  4506)  (hereafter  the 
"February  4, 1991  Guidelines").  The 
application  submission  and  processing 
requirements  contained  in  the  February 
4, 1991  Guidelines  were  amended  by 
notice  published  in  the  Federal  Register 
on  May  29, 1992  (57  FR  22816).  The 
regulations  governing  the  rental  voucher 
program  are  pubUshed  at  24  CFR  part 
887. 

(B)  Background 

The  Elderly  Independence 
demonstration  is  a  five-year 
demonstration  program,  the  purpose  of 


v^cfa  is  to  combine  tenant-based  rental 
vouchers  writh  supportive  services  to 
assist  frail  elderly  people  living  in  the 
general  commimity  who  are  not 
receiving  rental  subsidies  and  who 
currently  require  this  combined 
assistance  to  continue  living 
independently  and  avoid  premature  or 
unnecessary  institutionalization. 

This  NOFA  announces  the  availability 
of  funds  for  the  Elderly  Independence 
demonstration  supportive  services  and 
section  8  rental  vouchers.  This  NOFA 
invites  interested  HAs  to  submit 
applications  for  funds  for  supportive 
service  grants  and  rental  vouchers, 
provides  instructions  to  HAs  governing 
the  submission  of  supportive  service 
grant  and  rental  voucher  applications, 
and  describes  procedures  for  rating, 
ranking,  and  approving  HA  supportive 
service  grant  applications.  HAs  must 
match  the  HUD  supportive  services 
funds  with  at  least  50  percent  of  the 
total  cost  of  the  supportive  services 
estimated  to  be  necessary  by  the  HA  and 
approved  by  HUD. 

HAs  selected  through  the  national 
competition  for  Elderly  Independence 
supportive  services  grants  will  be 
awarded  funding  for  up  to  150  section 
8  rental  vouchers.  (The  minimum 
number  of  rental  vouchers  for  which  an 
HA  may  apply  is  25.)  While  the  statute 
authorized  both  rental  vouchers  and 
rental  certificates,  the  VA,  HUD- 
Independent  Agencies  Appropriations 
Act  of  1993  (Pub.  L.  102-389.  October 
6, 1992)  (the  HUD  Appropriations  Act 
for  FY  1993)  only  provides  funding  for 
rental  vouchers,  and  for  this  reason  only 
rental  vouchers  will  be  provided  for  the 
Elderly  Independence  demonstration  for 
FY  1993. 

The  application  submission  and 
processing  requirements  contained  in 
this  NOFA  are  different  from  those  set 
forth  in  the  February  4. 1991 
Guidelines.  The  application  submission 
and  processing  requirements  were 
amended  on  May  29. 1992  (57  FR 
22816).  This  NOFA  incorporates  the 
amended  application  submission  and 
processing  requirements. 

In  order  to  ensiire  that  applicants 
submit  the  required  information  in  the 
application.  HUD  encourages  all 
applicants  to  complete  the  Initial 
Saeening  Checklist  provided  as 
Attachment  2  of  this  NOFA.  This 
checklist  specifies  the  required 
information  which  must  be  submitted  in 
the  HA's  application. 

(C)  Allocation  AmountB 

(1)  HUD  %vill  make  available  up  to 
$38,288,000  of  the  budget  authority 
approved  in  the  HUD  Appropriations 
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Act  for  FY  1993  which  will  support  an 
estimated  1.500  rental  vouchers. 

(2)  The  HUD  Appropriations  Act  hx 
FY  1993  also  provided  $10,000,000  for 
supportive  services  grants,  which 
together  with  $125,077  in  carry-over 
from  FY  1992^rovide8  a  total  of 
$10,125,077.  This  amount  will  support 
an  approximate  $6,750  per  person 
Federal  share  of  the  supportive  services 
costs. 

These  funds  are  available  for  a 
national  competition  in  which  the  HAs 
that  are  selected  to  receive  supportive 
services  grants  will  also  receive  funding 
for  section  8  rental  vouchers.  An  annuu 
contributi(His  contract  (AOC)  for  the 
section  8  funding  will  be  executed  by 
the  HA  and  HUD  after  HUD  approval  of 
the  HA's  section  8  application  and 
execution  by  the  HA  and  HUD  of  the 
supportive  services  mnl  agreement. 

(3)  Family  Self-Sufficiency  (FSS) 
Program.  Section  23  of  the  U.S.  Housing 
Act  of  1937.  which  established  the 
Family  Self-Sufficiency  (FSS)  Program, 
was  amended  by  section  106  of  the 
Housing  and  Community  Development 
Act  of  1992  and  now  requires  that  all 
public  housing  agencies  (PHAs) 
receiving  additional  rental  vouchers  or 
certificates  in  FY  1993  must  establish  a 
local  FSS  program.  For  IHAs.  section 
106(j)  made  participation  in  the  FSS 
program  optimal  for  FY  1993  and  all 
future  fiscal  yean.  The  program 
guidelines  for  the  FSS  program  were 
published  in  the  Federal  Ragister  on 
September  30, 1991  (56  FR  49592).  The 
interim  and  final  rules  for  the  FSS 
program  were  published  in  the  Federal 
Re^star  on  May  27, 1993  at  58  FR 
30858,  and  58  FR  30906.  respectively. 
(The  FSS  final  rule  simply  adopts  the 
FSS  interim  rule  as  the  FSS  final 
regulations.)  Unless  specifically 
excepted  by  HUD.  any  rental  voucher  or 
rental  certificate  fun(Ung  reserved  in  FY 
93  (except  funding  for  renewals  or 
amendments)  will  be  used  to  establish 
the  minimum  size  of  a  PHA's  FSS 
pitwram. 

Ifa  PHA  received  an  incentive  award 
for  the  FSS  program  in  response  to  the 
NOFA  published  on  September  30. 1991 
(56  FR  49612)  and  amended  on  January 
3. 1992  (57  FR  312),  the  number  of  new 
units  received  in  FY  93  will  be  added 
to  the  incentive  aVvards  received  in  FY 
92  and  this  number  will  be  the 
minimum  size  of  the  PHA's  FSS 
program. 

(D)  HA  Eligibility 

Eligible  appUcants  for  the  Elderly 
bidependence  demonstration  supportive 
services  grants  and  Elderly 
Indeoendiance  demonstration  rental 
vouchera  are  housing  agencies  (HAs). 


An  HA  is  the  entity  defined  in  section 
3(b)(6)  of  the  United  States  Housing  Act 
of  1937  (1937  Act),  including  Indian 
Housing  Authorities  as  defined  in 
section  3(b)(ll)  of  the  1937  Act.  Since 
this  is  a  demonstration,  only  HAs  which 
are  currently  administering  a  section  8 
program  may  apply  to  participate  in  the 
Elderly  Independcoioe  demonstration. 

(E)  Program  Guidelines 

Except  for  the  additional  language 
provided  to  the  definition  of  "Activities 
of  Daily  Uving"  in  this  section  1(E).  the 
February  4. 1991  Guidelines,  as 
amended  on  May  29. 1992,  are 
applicable  to  the  FY  1993  Elderiy 
Independence  demonstration. 

To  clarify  the  manner  in  which  a 
person  may  meet  the  minimal  level 
performance  requirements  of  the 
Activities  of  Daily  Living,  the  following 
paragraph  is  added  to  the  definition  of 
Activities  of  Daily  Living  set  forth  in  the 
February  4. 1991  Guidelines  at  56  FR 
4509-4510  so  Uiat  the  definition  reads 
in  its  entirety  as  follows: 

"Activities  of  Daily  Living  (ADL)"  as 
defined  by  the  Secretary  means  eating, 
dressing,  bathing,  grooming  and 
household  management  activities  as 
further  described  below: 
— Eating:  May  need  assistance  with 
cooking,  preparing  or  serving  food, 
but  must  be  able  to  feed  self; 
— ^thing:  May  need  assistance  in 
getting  in  and  out  of  the  shower  or 
tub.  but  mxist  be  able  to  wash  self; 
— Ckooming:  May  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance; 
—Dressing:  must  be  able  to  dress  self, 
but  may  need  occasional  assistance; 
—Home  Management  Activities:  May 
need  assistance  in  doing  housework, 
grocery  shopping  or  laundry,  or 
getting  to  and  from  one  location  to 
another  for  activities  such  as  going  to 
the  doctor  and  shopping,  but  must  be 
mobile.  The  mobility  requirement 
does  not  exclude  persons  in 
wheelchaira  or  those  requiring 
mobility  devices. 

Each  of  the  Activities  of  Daily  Living 
noted  above  includes  a  requirement  that 
a  person  must  be  able  to  perform  at  a 
specified  minimal  level  (e.g.,  to  satisfy 
the  eating  ADL.  Uie  person  must  be  able 
to  feed  him/herself).  The  determination 
of  whether  a  person  meets  this  minimal 
level  of  performance  must  include 
consideration  of  those  services  that  will 
be  performed  by  a  person's  spouse, 
relatives  or  other  attendants  to  be 
provided  by  the  individual.  For 
example,  ifa  person  requires  assistance 
with  cooking,  preparing  or  serving  food 
plus  assistance  in  feeding  him/herself. 


the  individual  would  meet  the  minimal 
performance  level  and  thiu  satisfy  the 
eating  ADL.  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  Should  such 
assistance  become  unavailable  at  any 
time,  the  Owner  is  not  obligated  at  any 
time  to  provide  individualized  services 
beyond  those  offered  to  the  resident 
population  in  general.  The  Activities  of 
Daily  Living  analysis  is  relevant  only  to 
determine  a  person's  eligibiUty  to 
receive  supportive  services  paid  for 
under  the  Elderly  Independence 
demonstration,  and  is  not  a 
determination  of  eligibility  for 
occupancy. 

n.  Application  Procaaa 

(A)  Application  Submission  Deadline 

HA  applications  must  be  received  in 
the  HUD  Field  Office/Indian  Programs 
Office  on  September  7, 1993.  by  3  p.m. 
local  time.  Tike  application  deadline  is 
firm  as  to  date  ana  hour.  In  the  interest 
of  fairness  to  all  competing  applicants. 
HUD  will  treat  as  ineligible  for 
consideration  any  application  that  is  not 
received  on  or  before  the  application 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  eariy 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  HUD  will  not 
accept  applications  which  are  sent  via 
facsimile  (FAX)  transmission. 

(B)  Selection  Process 

After  the  Field  Office  or  Indian 
Programs  Office  has  screened  HA 
supportive  services  applications  and 
disapproved  any  applications 
unacceptable  for  forther  processing  (see 
section  11(D)  of  this  NOFA.  the  Field 
Office  or  Indian  Programs  Office  %vill 
review  and  rate  all  approvable 
applications,  utilizing  the  selection 
criteria  and  point  assignments  listed 
below.  All  scored  applications  and 
rating  sheets  in  each  Field  Office  vfiW  be 
sent  to  the  Regional  Public  Housing 
Director.  The  Indian  Programs  Office 
will  send  each  application  and  rating 
sheet  to  the  Regional  PubUc  Housing 
Director  that  has  jurisdiction  over  the 
State  in  which  the  Indian  Housing 
Authority  is  located. 

In  order  to  ensure  that  ratings  are 
consistent  among  the  Field  Offices 
within  the  region,  the  Regional  Office  of 
PubUc  Housing  will  review  and.  as 
necessary,  may  re-rate  these 
applications,  utilizing  the  same 
selection  criteria  and  point  assignment 
Usted  below. 

The  Recional  Office  of  Public  Housing 
must  send  the  rating  sne«ts  from  the 
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Field  OfBca  or  Indian  Programs  Office, 
and  from  the  Ragiooal  Office  to  HUD 
Heedouaitan.  Heedquaiten.  in 
consultation  with  the  U.S.  Department 
of  Health  and  Human  Services  (HHS). 
will  review  and  may  re-rate  these 
appUcatioDs.  utilidng  the  same 
selection  criteria  and  point  assignment 
listed  in  this  NOFA.  Headquarters  will 
fund  the  highest  rated  applications  until 
the  remaining  supportive  services  grant 
funds  or  r«ital  voucher  funds  are 
insufficient  to  fund  the  next  highest 
rated  appUcation(s).  In  the  event  of  tie 
scores,  HUD  Headquartnrs.  in 
consultation  with  HHS.  will  rank  the 
applications  on  the  basis  of  selection 
criterion  2 — supportive  services 
capability;  and  selectiaa  criterion  3 — 
quality  of  the  propoaad  supportive 
services  plan. 

When  remaining  supportive  service 
funds  or  rental  voucher  funds  are 
insuffidsnt  to  fund  the  next  highest 
scoring  application(s)  in  full,  HUD 
Headquartera  may  reduce  the  reouested 
amount  to  partially  fund  the  final 
application(s).  Eadi  applicant  must 
indicate  in  their  application  whether 
they  wish  to  be  considered  for  a  reduced 
grant  and  the  minimimi  number  of  units 
the  applicant  is  willing  to  accept. 
HeacHiuaiters  wrill  ^p  over  applicants 
who  will  not  accept  a  reduced  grant  if 
assigning  die  remaining  funding  would 
result  in  a  reduced  grant  or  a  grant 
below  the  nrinimnin  number  tha 
applicant  is  willing  to  accept 
Successful  applicants  for  the  supportive 
services  grants  will  be  notified  in 
writing  l^  the  HUD  Field  Office  upon 
appro^  of  the  supportive  services 
grants  and  appliortions  for  section  8 
rental  vouchers.  > 

(C)  SsfectioR  Qnrterfa/lianimg  PacUtn 

(1)  General 

To  provide  each  HA  applicant  with  a 
fair  and  aquitaUe  opportunity  to  receive 
a  supportive  services  grant  and  funding 
for  NQtal  voudiars  ui^ar  the  Elderly 
Independanoe  damoaalratioo.  HUD.  in 
consultitian  with  HHS.  wiU  utlli»  the 
objective  selectian  criteria  stated  in  this 
notice  to  rale  all  suppottiv*  services 
appUcatiooa  found  acceptable  for 
further  praoaasing.  i 

(2)  Selection  Ranking  Pacton 

Applicants  will  be  rated  on  the 
fioUowring  criteria: 

(a)  Se/actioJi  Critvioa  1:  HA  Section 
8  Administrative  Capability  (25 
point9)—{i)  Dascriptiao:  Overall  HA 
administrative  ability  in  the  Rental 
Voudier.  Rental  Certificate,  and 
Modacale  RahabilitatiaD  Programs,  as 
evidenced  by  fKtora  auch  aa  Inasing 


rates  and  oonect  administration  of 
houains  quality  standards  (HQS). 
poftid>iUty  of  rental  voudien  and  rental 
certificates,  compliance  with  Fair 
Housing  and  Equal  Opportunity 
program  requirements,  assistance 
payment  computation,  and  rent 
reasonablenees  requirements,  is  either 
excellent  or  good.  If  an  HA  is  not 
administering  a  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rahdbilitation 
Program,  tlie  HA  is  not  eligible  to 
participate  in  this  damonstration 
program. 

(U)  Rating:  16-25jpointB.  Field  Office/ 
Indian  Pro-ams  Office  ratea  overall  HA 
administration  of  the  Rental  Voucfaar. 
Rental  Certificate,  and  Moderate 
Rehabilitation  Programs  as  excellent; 
there  are  no  serious  outstanding 
management  review,  fair  housing  aiKi 
equal  opportunity  monitoring  review,  or 
Inspector  General  audit  findings  (unless 
Office  of  Inspector  General 
recommendation  has  been  appealed  by 
Field  Office.  Indian  Programs  Office  or 
Regional  Office):  the  HA  is  complying 
with  the  portability  requirements  under 
the  rental  voucher  and  rental  certificate 
programs:  not  more  than  15  percent  of 
the  units  inspected  by  the  Field  Office/ 
Indian  Programs  Office  during  the  last 
management  review  failed  to  meet 
housing  quality  standards  (HQS)  or  the 
Field  Office  is  aware  of  actions  taken  by 
the  HA  to  improve  its  inspection 
I»ocedures;  and  the  leasing  rate  for 
rental  voudien  and  rental  certificates 
under  Annual  Ccmtributions  Contract 
(AOC)  for  one  year  or  more  was  at  least 
95  percent  as  of  September  30. 1992. 
unbss  Field  Office/Indian  Programs 
Office  documents  that  September  30. 
1992.  report  was  not  reflective  of  HA 
performance; 

1-15  points.  Field  Office/Indian 
Programs  Office  ratea  overall  HA 
administration  of  the  Rental  Voudier. 
Rental  Certificate,  and  Moderate 
Rriiabilitation  Programs  as  good;  any 
management  review,  firir  housing  and 
equal  opportunity  monitoring  review,  or 
In^Mctor  General  audit  findings  are 
being  satisfsctorily  addreesed:  the  Field 
Office  is  aware  of  soom  proUeras  wrlth 
HA  adniinistrati<»  of  portability  (e.g.. 
not  raaponding  to  bUling  promptly);  not 
mora  than  25  paroant  of  the  units 
inspected  by  the  Field  Office/Indian 
Programs  Office  during  the  last 
management  review  failed  to  meet  HQS 
or  Uie  FMd  Office  is  aware  of  actiona 
taken  by  the  HA  to  improve  its 
inspectian  procedures:  and  the  leasing 
rate  for  rental  voodien  and  rental 
certificates  under  ACC  for  one  yaar  or 
more  was  at  least  85  pareant  aa  of 
September  30. 1992.  unlsas  the  Field 
Office/Indian  Prognms  Office 


doraimants  that  the  September  30, 1992. 
report  is  not  reflective  of  HA 
parformanoe. 

0  points.  If  neithOT  of  the  above 
statements  apply,  assign  0  points. 

(b)  Selection  Criterion  2:  Supportive 
Services  Cap^iility  (20  points)--(i) 
Daecriptioo:  Prior  expwience  with 
delivery  of  effsctive  supp(Htive  services 
programs  by  the  HA  or  the  HA's 
proposed  subcontractor. 

(ii)  Rating:  11-20  points.  HA  or 
subcontractor  cuiienUy  administers  or 
has  pest  experience  administerii^,  an 
aftsctive  suppoftive  service  delivery 
program  for  frail  elderly  persons 
including  minorities  and  women  or 
cunrmtiy  administen  an  effsctive 
supportive  service  delivery  program  for 
other  persons  in  need  of  suai  SOTvioea 
induoing  minorities  and  women. 

1-10  points.  HA  or  subcontractor  has 
delivered  supportive  services  in  the 
past 

0  points.  HA  or  subcontractor  has  no 
experience  in  the  delivery  of  supportive 
services. 

(c)  Selection  Criterion  3:  Quality  of 
the  proposed  supportive  services  fdan 
(25  points)— ii)  Description:  The  quality 
of  the  propoaed  supportive  servicea  plui 
and  evidence  that  Uie  proposed 
supportive  services  will  be  provided. 

(U)  Ratings:  13-25  pcrints.  The  HA's 
supportive  services  plan  includes 
%vrittan  commitments  frtnn  tba 
providen  of  supportive  servioaa 
necessary  to  address  the  needs 
identified  in  at  least  three  of  the  five 
activities  of  daily  living  as  defined  in 
February  4. 1991  Guidelines,  and 
revised  in  section  1(E)  of  this  NOFA;  the 
HA  has  commitments  from  at  least  3 
qualified  persona  (one  of  whidi  is  a 
qualified  medical  profaasional)  to  aerva 
as  the  professional  assessment 
committee  (PAC)  or  a  onmmitmwit  from 
an  alternative  entity  agreeing  to  perform 
the  functions  of  the  PAC:  and  the  HA's 
supportive  servicea  plan  adequately 
addresses  how  the  HA  will  match  the 
funds  needed  to  provide  the  minimum 
number  of  services  that  eedi  frail 
elderiy  putidpant  requires. 

1-12  points.  The  HA's  supportive 
servioas  plan  indudes  written 
commitments  from  the  providen  of 
suppoftiva  aarvicas  necesaary  to  address 
tiie  needs  idsiMified  in  at  least  two  of 
tiie  five  acttvitiaa  of  daily  living  as 
defined  in  February  4. 1991  GuidaUnaa 
and  as  revised  in  section  1(E)  of  this 
NOFA:  and  the  HA's  supportive  services 
plan  adecniataly  addreaaea  how  the  HA 
will  matdi  the  funda  needed  to  provide 
the  minimum  number  of  sarvloas  diat 
eadi  frail  elderly  partidpant  raquirae. 
(PAC  meanban  or  ahemate  entity  need 


not  be  selected  at  the  time  of  HA 
application.) 

0  points.  The  HA's  supportive 
services  plan  fails  to  include  written 
commitments  from  the  providers  of 
supportive  services  necessary  to  address 
the  needs  identified  in  at  least  two  of 
the  five  daily  activities  of  daily  living  as 
defined  in  the  February  4. 1991 
Guidelines,  and  as  revised  in  section 
1(E)  of  this  NOFA;  or  the  HA's 
supportive  services  plan  does  not 
adequately  address  how  the  HA  will 
match  the  funds  needed  to  provide  the 
minimum  number  of  services  that  each 
frail  elderly  participant  requires. 

(d)  Selection  Criterion  4:  Supportive 
Services  Funding  (15  points)— {i) 
Description:  The  extent  to  which  the 
proposed  funding  for  supportive 
services  is  or  will  be  available 
throughout  the  five  year  demonstration 
period. 

(ii)  Rating:  8-15  points.  There  are 
reasonable  assurances  from  supportive 
service  providers  that  services  will  be 
continued  during  years  2-5  of  the 
demonstration  and  the  HA  has  a 
comprehensive  plan  tor  obtaining 
funding  for  the  required  50-55  percent 
match  lor  years  2-5  of  the 
demonstration. 

1-7  points.  The  HA  has  a  plan  to 
obtain  funding  for  the  required  50-55 
percent  match  for  years  2-5  of  the 
demonstration. 

0  points.  Thera  is  no  evidence  of  any 
plans  for  obtaining  the  reqtiiied  match 
after  the  first  year  of  the  demonstration. 

(e)  Selection  Criterion  5:  Need  for 
FnilBlderiy  Proginm  (5  points)— {i) 
Description:  The  need  for  a  program 
providing  both  housing  assistance  and 
supportive  services  for  frail  elderly 
penoos  in  the  area  to  be  served,  as 
dononstratod  by  the  HA's  analysis  of 
the  size  and  chuacteristics  of  the 
populatian  to  be  served. 

(ii)  Rating:  3-5  poinU.  The  HA  has 
documented  that  there  is  a  need  in  the 
HA  jurisdiction  for  the  Elderly 
Independence  demonstration  which  is 
not  being  met  through  existing 
programs,  and  the  documentation 
provides  a  thorough  analysis  of  the  size 
and  dharacteristics  including  race, 
gender  and  ethnicity  of  the  frail  eldwly 
populatian. 

1-2  points.  The  HA  has  documented 
that  thera  is  a  need  in  the  HA 
Jiuisdiction  for  the  Elderly 
Independence  demonstration  which  is 
not  being  met  throu|^  existing 
programs,  but  the  documentation  only 
provides  a  cursory  analysis  of  the  frail 
elderly  population  including  race, 
gender  and  ethnicity. 

0  points.  There  is  no  need  for  the 
Eldwiy  Independence  demonstratian. 
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(f)  Selection  Criterion  8:  Involvement 
of  Area  Agency/State  Agency  on  Aging 
(10  points)-^i)  DescripUon:  The  extent 
to  which  the  Area  Agency/State  Agency 
on  Aging  is  playing  an  active  role  in  the 
supportive  services  program. 

(ii)  Rating:  6-10  points.  The  letter 
from  the  Area  Agency/State  Agency  on 
Aging  indicates  specifically  how  the 
agency  was  involved  in  the 
development  of  the  proposed  supportive 
services  program  and  the  assessment/ 
case  management  system;  indicates  that 
the  agency  reviewed  the  application 
prior  to  submission  to  HUD;  and 
indicates  that  the  agency  will  be  very 
involved  in  the  ongoing  operations  of 
the  project  (if  funded). 

1-5  points.  The  letter  from  the  Area 
Agency/State  Agency  on  AgUig 
indicates  only  minimal  involvement  in 
the  development  and  review  of  the 
application  and  in  the  project's  ongoing 
operations  (if  funded). 

0  points.  The  letter  only  indicates 
general  support  for  the  proposal, 
without  specific  involvement  by  the 
Area  Agency/State  Agency  on  Aging. 

(D)  Unacceptable  Applications 

(1)  Following  the  14-day  period 
provided  to  applicants  to  cure  technical 
deficiencies  in  applications  (see  Section 
IV  of  this  NOFA),  the  Field  Office  wiU 
disapprove  HA  applications  that  it 
determines  are  not  acceptable  for 
processing.  The  Field  Office  notification 
of  rejection  letter  must  state  the  basis  for 
the  Field  Office  decision. 

Material  to  cure  tecluiical  deficiencies 
which  is  received  after  close  of  business 
on  the  fourteenth  calendar  day  after  the 
date  of  HUD'S  written  notice  %vill  not  be 
accepted.  If  the  HA  has  not  cured  all 
technical  deficiencies  by  this  deadline, 
the  application  will  be  rejected  as 
incomplete. 

Each  HA  is  encouraged  to  review  the 
initial  screening  checklist  provided  as 
Attachment  2  of  this  NOFA.  The 
checklist  identifies  all  technical 
requirements  needed  for  application 
processing.  Each  HA  is  reminded  that 
certain  technical  requirements  listed  in 
the  February  4, 1991  Guidelines  have 
been  revised  and  should  use  the 
checklist  provided  in  this  NOFA  to 
ensure  that  its  application  meets  the 
necessary  requirements. 

An  HA  application  must  comply  with 
the  reouirements  of  this  NOFA 
(including  the  Ihug-Free  Woriqilace 
certification,  the  Anti-Lobbying 
certification  and  Disclosure  of  Lobbying 
Activities  requirements  and  the  Single 
Audit  Act  certification).  Except  fc»i£e 
technical  deficiencies  listed  in  Section 
IV  of  this  NOFA.  all  appUcation 
elements  must  be  submitted  to  HUD  by 


the  application  submission  deadline. 
All  tedmical  deficiencies  must  be 
corrected  by  the  end  of  the  14  calendar 
day  technical  deficiency  correction 
p«iod. 

(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(a)  (i)  The  Department  of  Justice  has 
brought  a  dvil  rights  suit  against  the 
applicant  HA,  and  the  suit  is  pending; 

(ii)  There  has  been  an  adjudication  of 
a  dvil  rights  violation  in  a  dvil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  dvil  rights 
statutes.  Executive  Ordera,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  condUation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance: 

(iv)  HUD  has  deferred  application 
processing  by  HUD  under  title  VI  of  the 
Qvil  Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
the  HUD  Title  VI  regulaUons  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1)  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(b)  The  HA  has  serious,  unaddressed, 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  Field  Office  management  review 
findings  for  one  or  mote  of  its  Rental 
Certificate,  Rental  Voucher,  or  Moderate 
Rehabilitation  programs. 

(c)  The  leasing  rate  for  Rental 
Cotificates  and  Rental  Vouchers  under 
AOC  for  at  least  one  year  is  less  than  75 
percent. 

(d)  The  HA  is  involved  in  litigation 
and  HUD  determination  that  the 
litigation  may  seriously  impede  the 
ability  of  the  HA  to  administer  an 
additional  increment  of  Rental  Vouchere 
and  the  supportive  services  grant 

(e)  The  HA  does  not  administer  a 
rental  voucher,  certificate,  or  moderate 
rehabilitation  program. 

(f)  The  HA  is  not  in  compliance  with 
the  Sin^e  Audit  Act.  C^ffB  Circular  No. 
A-128  and  HUD's  regulaUons  at  24  CFR 
part  44;  or  OMB  Circular  No.  A-133.  as 
applicable. 
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(S)  Fiwding  Award  Froceu 

In  aooafdano*  tirith  Mction  102  of  the 
DapaitiiMot  of  Houaing  and  Uiban 
DsvelopuMnt  Rsfom  Act  of  19S0  and 
HUD'S  raguUtion  at  24  CFR  12.16.  HUD 
will  notify  tbo  public  by  notice 
pabliihed  in  the  Fadaral  Ugirtar  of  all 
award  dadsions  made  by  HUD  under 
this  competition.  HUD  and  recipients  of 
awards  under  this  NOPA  alao  shall 
comply  with  the  provisions  of  section 
V(D)ofthisNOFA. 

m.  CkeckUsI  of  AjqpUcrtioa 


(A)Geneni 

Applicants  may  apply  for  a  maximum 
of  fljOOO^OOO  of  tlie  suppoitiTa  servioee 
funds.  HAs  may  apply  for  up  to  ISO 
rental  Toudiers  but  must  apply  for  at 
leest  25  raotal  vouchers.  The 
appUcatian  must  include  the  number  of 
efficiency  and  one  bedroom  rental 
vouchers  the  HA  intends  to  apply  for. 
and  the  eetimated  a»eiage  monthly 
adjusted  iacone  far  households  needing 
theee  unit  aiaas.  and  HAs  must  indicate 
whether  they  would  be  willing  to  accept 
iawer  unita.  AppUcatiotts  for  laae  than 
25  or  more  than  150  rental  vouchers  per 
HA  will  be  rejected  as  non-responsive. 

The  HA  application  should  mdude 
an  explanation  of  how  the  appUcation 
meets,  or  will  meet,  application 
selection  criteria.  Failure  to  submit  a 
narrative  description  is  not  cause  for 
ajwlication  rejection;  however,  a  Field 
C^ce  can  only  rate  and  rank  an 
application  based  on  information  It  has 
on-hand.  '^ 

(B)Fonn$ 


To  MBltt  HAs.  the  following  are 
attached  to  this  noticK  Form  HUD- 
52515.  AppUcatian  for  Existing  Housing 
(Attachment  1|:  CheckUat  for  Technical 
Requiramairts  (Attachment  2]:  Form  SF- 
424.  AppUcatfon  for  Fedanl  AasistttMe 
(Attachment  3h  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities 
(Attachment  4];  the  text  for  Certification 
Regarding  LoUiying  (Attachment  5): 
HUD  Form  2880.  Applicant  Disdoeure 
Report  (Attachment  6);  the  text  for  the 
Maintenance  of  ERort  certification 
(Attachment  7];  SF  424A  and 
instructions  for  e3q>laining  and 
justifytaig  the  supportive  services  budget 
(Attadunant  8);  the  Certification  for  a 
Drag-F^ee  Workplace  (Attachment  9] 
and  the  text  for  Certification  Regardiog 
Compliance  with  the  Sin^e  Audit  Act 
(Attachment  10). 

(Q  Application  Kits 

HAs  ney  obtain  an  application  kit 
the  local  HUD  neidt 


I  Office/Indian 

PrapaoM  OfBoe.  Hm  appUcatiap  kk 


UMl 


contains  the  foims  and  certificatione 
provided  at  the  and  of  this  NOFA  «id 
the  diecklist  for  technical  requirements 
(Attachmoit  2].  The  application  kit 
contains  the  identical  infonnation  that 
is  in  the  NOFA.  however,  some  HAs 
may  prefor  to  use  the  checklist,  forms, 
and  certifications  in  a  parkage  separate 
from  the  NOFA. 

(D)  Certification  Ihgarding  Drvg-Ptm 
Woikploce 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agendes  to 
certify  that  they  will  provide  a  drug-free 
workplace.  Thus,  eecn  HA  must  certify 
(even  though  it  has  done  so  previously) 
that  it  will  compfy  with  the  drug-free 
wwkpiace  requiiMnents  In  accordance 
with  24  CFR  part  24  subpart  F. 
[Attachment  9,  Certificate  for  Drug-Free 
Workplace] 

(E)  Certification  Regarding  LoUtying 

Section  319of  the  Deportment  of  the 
Interior  and  Related  Agendes 
Appropriations  Ad  for  Fiscal  Year  1990 
(31  U.S.C  1352)  (the  "Byrd 
Amendment")  generally  pndiibits 
redpients  of  Federal  contracts,  ^anta. 
and  loans  from  using  sppr^iriated 
funds  for  lobbying  the  Executive  or 
Legislative  Bram£es  of  the  Federal 
Government  in  connection  «vith  a 
spedfic  contract,  grant,  or  loan.  HUD's 
regulations  on  thne  restrictions  on 
lobbying  are  codified  at  24  CFR  part  87. 
To  aaaict  HAs.  the  text  for  the 
Oertificaticni  Regarding  Lobbving 
(Attadunant  5]  and  Standard  Form  LLL, 
*Discloaure  Form  to  Report  Ld^ying" 
(Attachment  4]  are  attad^d.  Indian 
Housing  Authorities  (IHAs)  eatabUshed 
by  an  bdian  tribe  as  a  result  of  the 
exercise  of  the  tribe's  sovereim  power 
are  exduded  from  coverage  u  the  Byrd 
Amendment,  but  IHAs  established 
under  State  law  are  not  exduded  from 
the  statute's  coverage. 

(F)Checkiist  for  Technical 
Requirements 

The  checklist  (Attadiment  21  spedfles 
the  required  information  whidb  must  be 
submitted  in  the  HA's  application.  It  U 
recommended  but  not  required  that  the 
application  contain  a  narrative 
explahiing  how  the  appUcation  meets 
the  selection  criteria. 

(CI  Compliance  With  the  Singh  Audit 
Act 

The  HA  flMMt  be  in  oonpUanoe  wf & 
Oik4B  Circular  Na  A-128  and  HUD'S 
laplanMnting  ragulationa  at  24  CFR  part 
44:  or  GMB  Circular  No.  A-133.  hi  order 
to  be  eUgible  for  fonding.  The 
csftification  must  indude  the  period 
covered  by  the  lest  audit  conducted  nd 


submitted  to  HUD  in  accordance  with 
these  reouirements.  or  the  period 
covered  by  the  eudit  currently  under 
contract  Applicants  who  are  not 
currently  in  compliance  with  the  eudit 
requirements  wiU  not  be  eUgible  for 
funding.  To  comply,  en  HA  must  submit 
a  certification  of  iU  oomplianca  writh  the 
Single  Audit  Ad  (Attachment  10). 

IV.  Cerredfone  to  DefidenI 
Applications 

To  be  eUgible  for  processing,  en 
appUcation  must  be receivedby  the 
Field  Office  no  later  than  the 
application  submission  deedline  date 
and  time  spedfied  et  section  n(A)  of  the 
NOFA.  The  Field  Office  will  initially 
screen  all  applications  and  notify  HAs 
of  technical  defidencies  by  letter.  Field 
Office  notification  of  HAs  must  be 
uniform. 

The  purpose  of  this  process  is  to  assist 
an  applicant  in  completing  a  ratable 
proposal  and  not  to  provide  for  an 
applicant  to  improve  substantivefy  its 
appUcation  once  it  has  been  submitted. 
Ine  following  is  a  list  of  items  that  mvf 
be  submitted  by  an  HA  during  the 
technical  correction  period.  "Hiis  list  is 
intended  to  be  a  complete  Ust  and  onfy  ' 
these  items  may  be  rM)uested  or 
submitted  after  the  appUcation 
submission  deedline  (late: 

Certifications  for 

-Orug-F^ee  Work  Piece 

— Lobbyii^  Certification  Form 

— Diadosure  of  Lobbying  Adivitiea.  SF- 
LLL 

— Meintenanoa  of  efiim.  consistant  with 
the  stipulations  of  section  X  of  tha 
Febnieiy  4. 1991  GuideUnes 

—The  applicant's  finandal  management 
system  for  the  supportive  servicea 
grant  meets  the  standards  for  fimd 
control  and  aooountabiUty  found  at  24 
CFR  85.20  or  Attadunant  F  of  OMB 
Circular  A-110.  as  appUcable 

—HUD  Form  2880,  AppUcant 
Disclosure 

— CompUance  with  Single  Audit  Act 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  appUcant 
of  any  audi  defidencv.  Information 
received  after  doee  of  business  on  the 
fourteenth  day  of  the  correction  period 
wiU  not  be  accepted  and  the  application 
will  be  rejected  on  tfie  besis  of  befaiB 
iiKxmiplele.  All  HAs  are  encouraged  to 
review  the  Initial  screening  cheddist 
provided  in  Attadunent  2  of  the  notlca. 
The  dieckUet  identifies  aU  technical 
requirements  needed  for  aj^Ucatian 
processing. 
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V.OtlurMaMM* 

(A)  Environmental  Impact 

A  nnding  of  No  Significant  Impact 
«trith  respect  to  the  environment  has 
been  made  in  accordance  writh  HUD's 
regulations  at  24  CPK  part  SO.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  U 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  Genwal  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effiects  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 

SQvernment  and  the  States,  or  on  the 
istribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  esUblished  roles 
of  HUD.  the  States  and  local 
governments,  including  HAs. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  NOFA  may  have  a 
significant  impact  on  the*  maintenance 
and  general  well-being  of  some  femilies. 
This  NOTA  provides  FY  1993  funding 
for  the  Elderly  Independence 
demonstration,  the  purpose  of  which  is 
to  provide  decent  and  sanitary  housing, 
and  supportive  services  for  frail  elderly 
individuals.  The  supportive  services 
provided  by  this  demonstration  are 
expected  to  prevent  or  postpone 
unnecessary  or  premature 
institutimalization.  and  reduce 
unnecessary  stress  and  financial  burden 
on  participants'  families.  Since  the 
impact  on  the  family  is  considered 
beneficial,  no  further  review  is 
necessary. 

(D)  Accountability  in  the  Provision  t^ 
HUD  Assistance 

On  March  14. 1091  (56  FR 11032). 
HUD  published  a  final  rule  to 
implement  secticm  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1089  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  ate 
designed  to  ensure  greater 
accountability  and  integrity  in  the 


provitioo  of  certain  types  of  asststanoe 
administered  by  HUD.  On  Januaiy  16. 
1992.  HUD  published  at  57  FR  1942, 
•dditiooal  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  *—<dTnCT 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Assess 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  b«ginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
part  15.  In  addition,  HUD  will  include 
the  recipients  of  assistance  pursuant  to 
this  NOFA  in  its  quarterly  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports— both  applicant  disclosures  and 
updates— will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C  and  the  notice  published  in 
the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities 

The  use  of  fonds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Apprc^riations 
Act  for  Fiscal  Year  199b  (31  U.S.C 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 


87.  These  authoriUes  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  ExecuUve  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibidon  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  apeements.  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connectim 
with  the  assistance.  Indian  Housing 
AuthoriUes  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  Statute's 
coverage. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Deprjitment  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts— 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  HUD  and  those 
who  are  paid  to  provide  the  influence. 
The  second  restricts  the  paymmit  of  foes 
to  those  who  are  paid  to  influence  the 
award  of  HUD  assistance,  if  the  fees  are 
tied  to  the  number  of  housing  units 
received  or  are  based  on  the  amount  of 
assistance  received,  or  if  they  are 
contingent  upon  the  receipt  of 
assistance.  Section  13  was  implemented 
by  final  rule  published  in  the  Federal 
Register  on  May  17, 1991  (56  FR  29912). 
If  readers  are  involved  in  any  efforts  to 
influence  HUD  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Director, 
Office  of  Ethics,  room  2158.  Department 
of  Housing  and  Urban  Developmrat, 
451  Seventh  Street.  SW,  Washington  DC 
20410-3000.  Telephone:  (202)  708-381S 
(voice/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  frtun  the  local  HUD  offica 

(G)  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  Reform  Act 
proscribes  the  communication  of  certain 
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information  by  HUD  employeM  to 
persons  not  authorized  to  receive  that 
infonnatiao  during  the  selection  process 
for  the  award  of  assistance  that  entails 
a  competition  for  its  distribution.  HUD's 
regulations  implementing  section  103 
are  codified  at  24  CFR  part  4  (see  56  FR 
22088.  May  13, 1991).  In  accordance 
with  the  requirements  of  section  103, 
HUD  employees  involved  in  the  review 
of  applicaticms  and  in  the  making  of 


funding  decisions  under  a  competitive 
funding  process  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 


4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

Dsted:  July  14, 1993. 
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Attachawnt  2 


checklist  for  Technical  Reqaireaents. 


The  following  checklist  specifies  the  required  information  which  imiat  be 
submitted  in  the  joint  application. 


Initial  Screening  Checklist 


HA 
Yes        No 

Field  Office 
Yes        No 

Q      a 

D       a 

1.  The  application  contains  a  cover  letter 
stating  the  total  five  year  requested  grant 
amount  and  indicates  whether  the  applicant 
is  willing  to  accept  a  reduced  number  and 
the  minimum  number  of  units  the  applicant  is 
willing  to  accept. 

D         D 

D       a 

2.  The  application  contains  the  Form  HUD- 
52515,  application  for  section  8  rental 
voucher  funding. 

D         D 

D         0 

3.  The  application  states  the  number  of 
frail  elderly  participants  the  HA  program 
will  support  and  the  number  of  efficiency 
and  one-bedroom  rental  vouchers  and  the 
estimated  monthly  adjusted  household  income 
(see  section  H  of  HUD  52515)  by  bedroom 
size.  The  number  requested  must  be  between 
25  and  150  rental  vouchers  per  HA. 

D         D 

□       a 

4.  The  application  contains  Standard  form 
(SF)  424,  Request  for  Federal  Assistance 
(this  is  not  to  be  used  for 
intergovernmental  review,  but  for  financial 
tracking  purposes) .  The  HA  completes  all 
items  following  the  instructions  on  the 
reverse  of  the  form,  except  for  items  2,3, 
and  4. 

a               a 

a       a 

5.  The  application  addresses  the  HA's  past 
experience,  if  any,  in  delivery  of 
supportive  services  to  the  frail  elderly, 
and/or  other  relevant  experience  in  the 
delivery  of  supportive  services. 
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HA 

y««     Mo 

Piald  Off ic« 
TM         Mo 

a             0 

D         D 

i 

6.  Tbm   application  contains  a  dascrlption  of 
the  ais«  mad   character iat lea  of  the  frail 
elderly  population  In  the  Bh'm   jurisdiction 
and  their  housing  and  supportive  services 
needs. 

a             a 

a       a 

7.  The  application  contains  a  supportive 
services  plan,  including  a  supportive 
services  budget  consistent  with  Attachment  8. 
At  a  miniJBua,  the  following  information  must 
be  included  in  the  supportive  services  plan 
(check  if  included)! 

a             0 

D 

a 

service;  the  identity  of  the  proposed 
services  provider;  a  statement  of 
qualifications  of  each  proposed  services 
provider;  and  an  explanation  why  the  service 
is  needed  to  keep  participants  independent; 

0        D 

D       a 

i 

1 

1 

(B)  A  supportive  services  budget  listing  the 
first  year  cost  for  each  supportive  service 
and  administrative  costs  for  the  supportive 
services  program;  cost  estimates  for  services 
and  administration  expenses  for  years  2-5; 
and  identification  of  the  resources  to  be 
used  to  cover  the  HA  match  for  the  year  one 
costs  including  the  dollar  value  for  in-kind 
items  or  donated  time  (Attachment  8  provides 
detailed  instruction  on  required  format  of 
the  suroortive  services  budget); 

o             a 

D         D 

i 

1 

(C)  A  firm  commitment  from  each  supportive 
service  provider  to  make  available  all  listed 
resources  for  that  provider  for  the  first 
year  of  the  demonstration  (BAs  should  note 
that  while  reasonable  assurances  of 
commitment  from  service  providers  for  years 
2-5  is  not  a  technical  requirement, 
applications  which  contain  such  assurances 
will  receive  higher  scores  under  selection 
criterion  4); 

a             D 

D 

n 

(D)  A  description  of  the  assessment  and  case 
management  process,  including  the  proposed 
method  of  determining  whether  a  person 
qualifies  as  a  frail  elderly  person 
(specifying  any  additional  eligibility 
requirements  proposed  by  the  agency)  and  the 
mechanisms  for  developing  housing  and 
supportive  services  plans  for  each  person  and 
for  monitoring  that  person's  progress  in 
meeting  that  plan; 

a             D 

D 

D 

(E)  Procedures  for  the  transition  of 
participants  out  of  the  demonstration  that 
become  too  frail  to  continue  or  well  enough 
to  discontinue  the  services  component. 

U                 D 

a                D 

(F)  A  plan  for  coordinating  housing 
assistance  and  supportive  services. 

UMI 
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HA 


Yes 


No 


a 


Field  Office 
Yes        No 


(G)  A  plan  for  the  continuation  of 
supportive  services  for  program  participants 
at  the  end  of  the  demonstration  period;  and 


(H)  An  explanation  of  the  process  for 
setting  of  participant  fees  and  how  the  HA 
will  monitor  for  collections. 


8.   The  application  contains  a  letter  signed 
by  the  director  of  the  HA  thatt 


(A)  Provides  evidence  to  meet  the  local 
match  requirement  each  year  of  the 
demonst r at  ion ; 


(B)  Indicates  the  HA  will  create  or  has 
created  a  professional  assessment  cocinittee 
(PAC)  that  includes  at  least  1  qualified 
medical  professional  and  other  persons 
professionally  coaqpetent  to  appraise  the 
functional  abilities  of  the  frail  elderly, 
or  will  vrork  with  another  entity  which  will 
assist  the  HA  in  identifying  and  providing 
only  services  that  each  frail  elderly  person 
needs  to  remain  living  independently.  (HAs 
should  note  that  applications  which  contain 
commitments  from  individuals  to  serve  as  the 
PAC  or  an  alternative  entity  agreeing  to 
perform  the  functions  of  the  PAC  will 
receive  a  higher  score  under  selection 
criterion  3. ); 


(C)  Provides  assurances  that  the  services 
listed  in  the  HA  application  for  the  five 
years  of  the  demonstration  will  be  made 
available; 


(D)  States  that  in  cases  where  participants 
are  certified  to  pay  less  than  10%  of  the 
supportive  service  costs,  the  HA  will  share 
the  cost  of  the  difference,  up  to  50%  of  the 
shortfall;  and 


(B)  Certifies  that  the  application  has  been 
developed  in  consultation  with  the  Area 
Agency  on  Aging  (or  the  State  Unit  on  Aging 
if  that  state  is  not  subdivided)  and  that 
the  HA  will  consult  with  this  agency  during 
the  demonstration. 


(9)  The  application  contains  a  description 
of  how  the  HA  will  ensure  that  the  service 
providers  are  providing  supportive  service* 
at  a  reasonable  cost,  adequate  to  meet  the 
needs  of  the  persons  to  be  served. 
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Tm 


Ro 


Pi«ld  Of fic« 
Ym        No 


(10)  The  application  contains  a  letter  from 
the  Area  Agency  on  Aging  (or  thcp  State  Unit 
on  Aging  if  that  state  is  not  aubdlrided) 
stating  the  involvaoaent  of  the  agency  in  th« 
developownt  of  the  application  and  the 
supportive  services  plan,  and  the  proposed 
role  that  the  Area  Agency  will  have  diiring 
the  life  of  the  grant,  if  funded.  The 
letter  shall  also  state  whether  the  cost  of 
each  supportive  service  is  reasonable  and 
consistent  with  other  service^  rr~lf  n^  \n 
that  jurisdiction,  and  identify  plans  for 
ongoing  agency  involvsoient  and  for  agency 
review  of  program  operations  at  regular 
intervals. 


(11)  Certifications  fori 


(A)  Drug-Free  Work  Place i 


(B)  Lobbying  Certification  form; 


(C)  Prohibition  Against  Lobbying,  SP-LLL,  if 
warranted  i ___^^ 


(D)  HDD  Form  2880  (J^licant  Disclosures) 
(See  Section  V(D)(2)  of  this  MOFA. ); 


(I)  The  application  meets  the  requirement 
that  the  applicant  is  in  cooipliance  with  the 
Single  Audit  Act,  CMB  Circular  No.  A-128  and 
HDD's  regulations  at  24  CPR  44;  or  0MB 
Circular  No.  A-133.  To  coaiply,  BAs  must 
submit  a  Single  Audit  Act  Certification 
(Attachment  10).  HAs  who  are  not  currently 
in  compliance  with  the  audit  requirements 
will  not  be  eligible  for  funding. 


(P)  Agreement  to  participate  in  the  HDD 
evaluation  and  cooperate  with  the  evaluation 
team; 


(O)  Maintenance  of  effort,  consistent  with 
the  stipulations  of  Section  Z  of  the 
guidelines  (note  that  supportive  service 
providers  must  also  provide  this 
certification);  and 


(H)  The  applicant's  financial  management 
system  for  the  supportive  services  grant 
meets  the  standards  for  fund  control  and 
accountability  found  at  24  CPR  85.20  or 
Attachment  P  of  0MB  Circular  A-110,  as 
applicable. 
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If  the  HA  exerclMa  the  option  to  limit  the  geographic  area  of  the 
Elderly  Independence  demonetretion,  the  following  item  is  also  required  in  the 
applicetion  aubmiasion. 


HA 


Yea 


No 


Field  Office 
Tea        Mo 


B:^Msm 


(12)  A  justification  of  the  deciaion  to 
limit  the  demonstration  to  a  geographic 
area,  stating  the  limits  of  the  service 
area  of  the  service  providers  %fhich  it 
proposes  to  utilize,  cost  efficiency  and 
effectiveness  of  such  supportive  service 
delivery,  including  maps  with  the  relevant 
boundaries,  and  racial/ethnic  description 
of  the  population,  and  a  description  of  the 
nature  and  cost  of  housing  in  the  specified 
area. 
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»pfft*y-<M 


This  «  a  ttrnterd  «ofm  UMd  by  appicanti  as  a  required  laosshaet  tof 
preapplicaioMaKlapplicalionssubmi«lM>torF«tor^as8is<»c»tt««Ntwuaad 
tv  Fadatal  aparMte  to  obtain  applicant  cwWcalion  twi  StalBS  which  haw 
estaUtshad  a  rawiaw  and  oommani  prooadure  in  rasponsa  to  awcuiva  Ordar 
1 2372  and  hava  salactod  aw  program  to  te  included  in  tttair  process,  have  been 
given  an  opponuniiy  to  review  tte  apptcanrs  submission. 

Itoml       Self-explanatory. 


ItomZ. 


Mm  4 

Itom  5. 

tttmS 

■torn  7 
ItomS. 


Nam  9 


iM. 


Oato  apptcabon  submitted  id  Federal  agency  (or  Stats  if  appkcabie) 
a  applicanrs  control  number  (il  applicable) 


State  uaaorriy  (if 


H  W>  apptcabon  is  to  coninue  or  revise  an  ansbng  award,  enter 
praaani  Faderal  idenfifier  number.  If  tor  a  new  project,  leave  biwk. 

Legal  name  of  applicant,  nante  of  primary  organizabonalunrt  which  wil 
unde(laKe»e  assistance  activity,  complete  address  ollhe  applicant 
and  oame  and  telephone  number  of  the  person  to  contact  on  matieis 
related  to  this  applicalion 

Enter  Employer  IdentiBcation  Number  (EIN)  »  assiywd  by  toe 
Internal  Revenue  Servloe 

Enter  Vte  appropriate  leter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  le(tar(s)  in  the  spaoa(s) 
provided: 

-  "New*  means  a  new  assistance  awvd 

-  Xonlinuation'  means  an  extension  tor  an  additional  funding 
budget  period  tor  a  project  with  a  projected  comptobon  data. 

-  "Rmaion'  meant  any  change  In  the  Federal  Govemmenrs 
Inandal  obligation  or  contingent  HabitTy  from  an  exBiing 
obKgalion 

Name  of  Federal  agency  from  which  assistance  is  being  requested 
«Mh  this  application. 

Use  the  Catalog  of  Federal  DomesSc  Assistance  number  and  bde  of 
toe  program  under  w^lch  assistarKS  ts  requested 


11. 


12 


13 
ItsroU 

hem  15 


Item  16. 


17. 


ItamlB 


Enter  a  boef  descriptive  BOe  ot  the  project  M  more  toan  one  progrwn 
is  involved,  you  should  append  an  explauAon  on  a  sepvato  sheet  If 
approphato  (eg.  construcaon  or  real  property  project),  anacham^ 
showing  project  locabon  For  preappkcabons.  uae  a  sepMata  shaattt 
provide  a  summary  dascrtpbon  of  this  project 

List  only  the  largest  pobbcal  enbbes  affected  (eg  State  nniwbaa. 
dbes) 


Self-explanatory. 

List  the  applicanrs  Congressional  Oistnct  and  any  l>stocl(s)  aftoctad 
by  the  program  or  project 

Amount  requested  or  to  be  contobutad  during  toe  first  fundfrv«udgai 
period  by  each  oontobutor  Value  of  m-liind  oonMbubons  ahouM  ba 
included  on  appropriate  lines  as  appilcatjle  If  tw  aolon  «■  raauK  In 
a  dotlar  change  to  an  existng  award  indtcateoitlylhe  amount  of  the 
change  For  decreases,  enclose  the  amounts  in  parentheses  If  both 
baste  and  supplemental  amounts  are  included .  ^how  breaMown  on  an 
attached  sheet  For  mulbple  program  lundirtg.  use  totals  and  sfww 
breakdown  usirtg  same  categories  aa 

item  15 

Applicants  shoUd  contact  the  State  Single  PointofContact(SPOC)lor 
Federal  Execubve  Order  1 2372  to  datarmina  whatoar  toe  ^iplKatefl 
is  subject  to  the  State  ntergovemmental  review  procaaa. 

This  quesbon  applies  to  the  applicant  organizabon.  not  the  person  who 
signs  as  the  authonzed  representabve  Calsgonas  of  debt  mctoda 
delinquent  audit  disallowances,  loans  wxl  taxes. 

To  be  signed  by  the  authorized  represantabva  of  the  ««iplc«M  Aoopy 
of  the  governing  body  s  authonzabon  tor  you  to  sign  this  ^iplicaaon  as 
official  representabve  must  be  on  nto  in  the  appbc»trs  office  (CarWn 
Federal  agencies  may  require  that  this  authonzabon  be  submitted  m 
partoflheappkcabon.) 
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Disclosure  of  Lobbying  Activities      AHkehn*f^'f'   ^ 


Conrptol*  tMs  fomt  to  dbdoM  lotJbyfcig  activKies  pumMrt  to  31  U.S.C.  1352 
(Sm  wwwM  aid*  tar  mtfeucaom  and  puMe  burdm  dtoetoMn.) 


Afiprov«dbyOMB 
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7.  Fadwil 
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.* 
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Of  LoBayaiQ  cuMy 
pi  MdMouHi  Mat  nanw,  wat  Mna,  Ml)^ 


(aiach  ConMnuaten  Sh— »(«)  Sf  IR-A. » inotwgy) 


11. 


(chack  al  tat  apply): 

I      [actual      I      Iplannad 


ot  PayawK  (dwck  al  ftal  apply): 
acast) 

b.  In-kind;  apM«y:     nalwa 


paat  nam*,  fnt  nanw.  Ml): 


H.   lypaolPaywam  (chack  at  t>1  apply): 
I      I  aratainer 

I      I  b.  ona-mma  tee 

I I  e.  oonvnission 

I      I  4  contingent  fee 

I     I  a  deferred 

I      I  f.  ot»ier,«p«*y: 


(anacn  Conanurton  Sh— «*)  SF-UL-A.  K  nacwtary) 


8haHa)>F4JX-A 


□v-  nN. 


1C  Intermatkin  rw^iMsiad  Vwougb  Ma  tonn  is  autwrizad  by  Ma  31  U.S.C. 
aacaon1362.  Thia  dtadoauraol  lobbying  acUvMes  la  a  malarial  rapraaan- 
Mlon  ol  tact  upon  wMdi  raiance  waa  pteood  by  •«•  abovo  whan  ttw 
banaaeOonwaamadaoranlaiadlnto.  TNadiadoauroiaraquiradpurauant 
to  31  use.  13S2.  TMa  intonnabon  wH  bo  rsportod  to  ttw  Congraaa 
aaniannuaay  and  wW  ba  avaHMa  lor  pubHc  tnapacion.  Any  pan  on  who 
tola  to  Aa  toa  raquirad  diactoaura  ahal  ba  aub^act  to  a  cMI  penalty  ol  not 
taaa  ttan  $10,000  and  not  more  toan  S100.000  tor  each  auGl«  taNura 

-  '  ■  '      '      I  ^— ^^^^^^^»^^-^^^^1^W^M  ■  I  I     Ml  ■■■■■■ ■■■ 
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InstfucUofw  for  CompMlon  of  SF-LLL,  DIsclosuro  of  Lobbying  ActlvHtos 

This  disdosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient  at  the  initiation  or  receipt  of  a 
covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  fUing  of  a  fomi  is  required  for  each 
payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  enpioyee  of  any  agency 
a  Men*er  of  Congress,  an  officef  or  employee  of  Congress,  or  any  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal 
action.  Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Conplete  all  Items  that  apply  for 
both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budoet  for 
additional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  FedefaJ 
action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  f  ollowup  report  caused  by  a  material  change  to  the  inf  omiation  previously  reported. 

enter  the  year  and  quarterin  which  the  changeoocurred.Enterthedateof  the  last  previously  submittedreport  by  thisreportingontltyfof  this  covered 
Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  a^ipropriate 
classif  cation  of  the  reporting  entity  that  designates  if « is.  or  expects  to  be,  a  prime  or  subaward  recipient.  Identity  the  tier  of  the  subawardee.  e.g.. 
the  first  subawardee  of  the  prime  is  the  1  st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants! 

5.!f  the  organization  f  i«ng  the  report  in  Item  4  checks  "Subawardee".  then  enter  the  full  name,  address,  city,  state  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressnnal  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  toan  commitment.  Include  at  least  one  organizatk>nal  level  betow  agency  name 
if  knovm.  For  example,  Department  of  Transportatton.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full  Catatog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  toans.  and  toan  commitments. 

8.  Enter  the  nrost  appropriate  Federal  Wentifying  number  available  for  the  Federal  action  identified  in  item  1  (eg..  Request  for  Proposal  (RFP) 
number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract,  grant,  or  loan  award  number;  the  application  proposal  control 
number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g..  "RFP-DE-90-001 ." 

9.For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/ 
toan  commitnrient  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  tobbying  entity  engaged  by  the  reporting  entity  klentified  in  item  4  to  influence 
the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
Enter  Last  Name.  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensationpaid  or  reasonablyexpectedtobe  paid  bythe  reporting  entity(item4)tothe  tobbying  entity(ltem10).lndtoate 
whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check  all  boxes  that  apjaily.  If  this  is  a  material  change  report,  enter  the 
cumulathre  amount  of  payment  made  or  planned  to  be  made. 

1 2.  Check  the  appropriate  box(es).  Check  alt  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contributton.  specify  the  nature  and  value 
of  the  in-kind  payment. 

13.  Check  the  appropriate  box  (es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specif e  and  detailed  descriptton  of  the  servtoes  that  the  tobbyist  has  perfomwd.  or  will  be  expected  to  perform,  and  the  date(s)  of 
any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in  actual  contact  with  Federal  officials.  Identify  the  Federal 
offfcial(s)  or  emptoyee(s)  contracted  or  the  otficer(s).  employee(s).  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuatton  Sheet(s)  is  attached. 

16.  The  certifying  offtoial  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Pi*llc  R«poi1lnQ  Burd«n  lor  this  coBedton  of  infomiattoo  isesbmated  to  average  30  m«f>ut8s  per  response 

data  90ur(».gathennfl  and  maintainw»9  the  data  rweded.  and  comptetingarKlfevhewing  the  coltectw^  Send  commer«bre9»dingthto  burden  sslimalB 

Of  any  other  aspert  of  this  ootectloo  of  intormal»n,iododing  suggestions  for  roduang  this  burden,  to  the  OftweotManag 

(03480046).  Washington.  D.C.  20S03.  ^^ 


Authortzad  for  Ljooil 


FonMJX 
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Fomi-UL-A 
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Attachment  5— Certification  Reeardinc 
Lobbying  ^^ 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that* 

(1)  No  Federal  appropriated  fiinds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  a  Member  of 
Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the 
making  of  any  Federal  grant,  the  making 
of  any  Federal  loan,  the  entering  into  of 
any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
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Federal  contract,  grant,  loan,  ot 
cooperative  agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  infhienoe 
an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress 
in  connection  with  this  Federal 
contract,  grant,  loan,  or  cooperative 
agreement,  the  undereigned  shall 
complete  and  submit  Standard  Form 
-UL.  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undereigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiere  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 


agreements)  and  that  all  subredpienti 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  Utle  31,  U.S.  Code.  Any  person 
who  foils  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Signed  by.  (Name.  Title  k  Signatura  of 
Authorized  HA  Official) 


(Name  and  Title) 

(Signatiire  ft  Date) 
MUJNG  CODE  421»<aMI 


c 


/    Vnl      Ra     *Xr%.     ««A    I    •I4..._J_~     V..1_    MO 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  DtptmfH  of  Housing 
and  Urtan  Dovolopmonl 

orrm  of  EtMcs 


/ 


>H'Mrr)e.nf  C 


0MB  Approval  No.  253^0101  (Axp.  12/31/94) 


(Sm  Pubic  Raponing  StalMMnt  and  Privacy  Ad 

Part  I  Applicant/Recipient  Information 


jnakudiona  on  paga  4.) 
wttstnw  this  i«  an  inWal  Report  M 


aranUpdaf  Raport  |    | 


1-  Appfcam/RaopMni  Nanw,  Addraas,  and  Phona  (induda ) 


2.  PraiactAaaislad/ to  baAnMad(Pro|act/AciMly  nanw  araVornumbar  and  lb  tocatfon  by  Streat  addraas.  Cl^.md  State) 


Social  Security  Number  or 
Employer  ID  Number 


UMI 


RaouaslBd/Raoaivad 


4.  HUO  Program 


5.  AniouM  RaqueslBd/Racaived 

$ 


Part  II.  Threshold  Datarminations  -  AppKcanta  Only 

1.    Are  you  requesting  HUO  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  12,  Subpart 
C,  and  have  you  received,  or  can  you  reasonably  expect  to  receive,  an  aggregate  arrwunt  of  allf  orms  of  covered 
assistance  from  HUO,  States,  and  units  of  general  local  govemment.  in  excess  of  $200,000  during  ttie  Federal 
fiscal  year  (October  1  through  September  30)  in  which  the  application  is  submitted?                                    O  Yas 
If  Yes,  you  must  complete  the  remaindef  of  this  report 
N  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 
I  hereby  certify  that  this  information  is  true.  (Signature) Data 


Qno 


Is  this  application  for  a  specific  housing  project  that  involves  other  government  assistance? 

H  Yes,  you  must  complete  the  remainder  of  this  reporL 

I  No,  you  must  sigh  this  certification. 

I  hereby  certify  that  this  information  is  true.  (Signature) 


Dvaa         Dno 


Date 


It  your  answers  to  both  questions  are  No,  you  do  not  need  to  complete  Parts  III,  IV,  or  V,  but  you  must  sign  the 
certification  at  the  end  of  the  report 


Part  III.  Other  GovammantAaalatancaProvldad/Raquasted 


Dapartnant/StalaajDcatAoancy  Name  and  Address 


TVpeofA8sistar>ce 


Amount  RequestBd/Provided 


li  there  other  govemment  assistance  that  is  reportable  in  this  Part  and  in  Part  V,  but  that  is  reported  only  in  Part  V?  FTYas  f    |no 

I  mara  Is  no  o«w  govemment  assistance,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature)        Date 


1017 
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Pit  IV.  Intim6d  Pwtiw 


(lnrlndMdiM(i.g»»ti>lartn<HWli»0 


Social  Sacun»  Numbf  or 
EnptoyM  ID  Number 


hi 


K  ttMr*  are  fw  pwtons  wim  a  raportabie  finaiKiai  (nterMt.  you  muat  ce^ 
thawbycertWy  that  this  Infofmatton  is  trua.  (Signature) 


Ma 


»2er7 
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PmI  v.  Ripoit  Of)  Expedsd  SoufCM  snd  Uom  of  Rmds 


K  th«r*  ar*  no  sources  d  funds,  you  must  certify  tfiat  tliis  Information  Is  true. 
I  hereby  certify  that  tMs  Mormatlon  Is  true.  (Signature) 


Date 


•there  are  no  uses  of  funds,  you  must  certify  that  this  Information  Is  true. 
I  hereby  certify  that  this  information  Is  true.  (Signature) 


Date 


CeftNlcaAlon 

WMnIng:  If  you  Knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Tide  18 
ofthe  Untted  Stiles  Code.  In  addition,  any  person  who  Knowingly  and  materially  violates  any  requireddisctosure  of  information,  indudb^ 
non-dlsctosure.  is  subject  to  cMI  money  penalty  not  to  exceed  $10,000  for  each  violation. 

I  certMy  thai  this  Intormatton  Is  true  and  complete. 


3af7 


lonnHUD-2MO(3/92) 


UMI 
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I— rchinB^uiliiy 


(teta  sowM*.  gatfwnng  and  martawng  me  <4ato  ne«ted,  aiKJ  comptefcig  and  «^ 

^^i^^fffr^^^^I^  °""'°^.'!T-  ""Sii:*^  s»«99«t»nsfof  redocng  th.s  burden,  to  «he  Reports  Marvigerwmt  Oflk»,  Om»  rt  InfcxmaBon  PWfaes 

atxlSyslBTO^US  DepartmentofHousing and UftoanPevetopment. Washington. DC  20410-^ 

Proiect  (2535-0101),  Washington,  DC.  20503.  Do  nol  send  ths  completed  torn,  to  erther  ot  th«e  addressees.        "^''^"*^'™«*^' "»***««  ««*«*>« 

i^^Pl  r^?^?f  ^l^J^fll''!^?^  '""^  by  ihB  tarn  under  sect«n  102  of  the  Department  of  Hous.nglndUb^  DevSop^t  RIormA^Sm? 
42  U.S.C.  353t  Discto«ife  o(  SSNs  and  EINs  »  optortai.  The  SSN  or  EIN  b  used  as  a  unique  Idenbfier.  The  mformabon  you  provide  w«  enable  HUD  to  carrv  ou^ 
Its  fBsponsibaitiesunderSe<:«ons  102(b),  (c),and(d)oftheDepartmenlofHous.og  and  UrtwnDevetoprnentReformActof  1989?^  ^ipro^wd  Denmber 

15, 1989^  The^  provisions  »wllhe<p  ensure  greater  acoo«rtab«y  and  integrty  in  the  provision  of  (»rtam  types  of  ^  T>wy  wil  ^so  helD 

ensure  that  HUD  assstance  tor  a  speoffc  housing  project  undw  Seefcn  102(d)  IS  fwt  rrwre  than  IS  necessary  to  make  the  protect  feas^ 

government  s^tance.  HUD  w*  make  availabto  to  ttw  public  all  applicant  (ksdosure  reports  for  five  years  in  the  case  of  applications  tor  corrH^etrtive  ass«tance  and 
tor  generally  three  years  »i  the  case  of  other  applications  Update  reports  will  be  made  available  *3ng*rth  the  dBclosurereporfc  bUnnooBetorapenodqaneraly 
tessthan  three  years  All  reports,  bothmitial  reports  andupdalBrepofte.v»*bemaoeava.lat)«inaccordance  with  the  Freedom  olwofmalon  Aet(5U  S  C  6552)  »«d 
HUD  s  implementing  regulaoons  at  24  CFR  Part  1 5  HUD  wiH  use  the  information  in  evaluating  individual  assistance  applications  and  m  performing  internal  admTntstrative 
analyses  to  assist  m  the  management  of  specrftc  HUD  programs.  The  mformanon  wiH  also  be  used  m  maKing  the  determinalwo  under  Secton  102(d)  whether  HUO 

assistance  tor  a  soeafichousinQDro«cti.s  mora  than  «n.>rae«a«,  in  „>^oitwip.op>.i^,.>.i»..h^..u„j '-^-3 — r-fnnntiilrtMicii    You  must  provide 

all  the  required  information  Failure  to  provide  any  required  informaDon  may  delay  the  processing  of  your  application,  and  may  result  in  smdJons  and  penalties  including 
imposition  of  the  administrative  and  civil  money  penalties  specified  urxJer  24  CFR  §12.34 

Note :  This  form  on»y  covers  assistance  made  available  by  the  Department  Stal»»s  and  units  of  general  local  government  that  c»ry  out  responsibilities  urxler  Sections 
102(b)  and  (c)  of  the  Reform  Act  must  develop  their  own  procedures  for  complying  wrth  the  Act 


Instructfons  (See  Note  1  on  last  page.) 

I.  Overview.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  initial 
reports  from  applicants  for  HUD  assistance  and  (2)  update  reports 
from  recipients  of  HUD  assistance.  An  oven/iew  of  these  require- 
ments follows. 

A.  Applicant  disclosure  (InltlaO  reports:  General.  Ail  applicants 
for  assistance  from  HUD  for  a  specific  project  or  activity  must  make 
a  numtw  of  disclosures,  if  the  applicant  meets  a  dollar  threshold  for 
the  receipt  of  covered  assistance  during  the  fiscal  year  in  which  the 
application  is  submitted.  The  applicant  must  also  make  the  disclo- 
sures if  it  requests  assistancef  rom  HUDf  or  a  specif  k;  housing  project 
that  involves  assistance  from  other  governmental  sources. 
Applicants  subject  to  Subpart  C  must  make  the  f  oltowing  discfc)sures: 

Assistance  from  other  government  sources  in  connection  with 
the  project, 

The  financial  interests  of  persons  in  the  project. 

The  sources  of  funds  to  be  made  available  for  the  project,  and 

The  uses  to  whch  the  funds  are  to  be  put 

B.  Update  reports:  GwMral.  AH  recipients  of  covered  assistance 

must  submit  update  reports  to  the  Department  to  reflect  substantial 
changes  to  the  initial  applcant  disctosure  reports. 

C.  Applicant  disetesuf*  rapoits:  SpMWc  guidanc*.  The 
applica  nt  mu  st  complete  all  parts  of  th  is  disclosure  form  if  atthM- of  the 
following  two  circumstances  in  paragraph  1.  or  2.,  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applk:ant  submits  an  applcatun  f  or 
assistance  for  a  specffk:  project  or  activity  (See  Note  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  spectfc 
project  or  acthfily;  or 

HUD  makes  assistance  available  to  an  entity  (otherthan  a  State 
or  a  unit  of  general  k)cal  government),  such  as  a  public  housing 
agency  (PH  A),  lor  a  specif  k:  project  or  activity,  where  the  appicatkm 
is  required  by  sutute  or  regulatwn  to  be  submitted  to  HUD  for  any 
purpose;  and 

b.  Dollar  Threshold.  The  applcant  has  received,  or  can  reason- 
ably expect  to  receive,  an  aggregate  amountofallfomw  of  assistance 
(See  Note  3)  from  HUD,  Stales,  and  units  of  general  local  govern- 
ment, in  excess  of  $200,000  during  the  Federal  fiscal  year  (October 
1  through  SeplMiter  30)  lnwhtohth*appicalion  is  subtnidML  (Se« 
Note  4) 


2.  The  applicant  submits  an  application  for  assistance  for  a  specific 
housing  prcject  that  involves  other  government  assistance.  (See 
Note  5)  Note:  There  is  no  dollar  threshoW  for  this  cnterion:  any 
other  government  assistance  triggers  the  requirement.  (See  Note  6) 

If  the  Applicatkm  meets  rwNher  of  these  two  criteria,  the  a^ipftcanf 
need  only  complete  Parts  I  and  II  of  this  report,  as  well  as  the 
certification  at  the  end  of  the  report  If  the  Application  meets  eltlMr 
of  these  criteria,  the  applk^nt  must  complete  the  entire  report. 
The  applnant  disctosure  report  must  be  submitted  with  the  ^iplcation 
for  the  assistance  involved. 

D.  Update  reports:  SpocKicgukiance.  During  the  perkxJ  in  whnh 
an  appfcatwn  for  covered  assistance  is  pending,  or  in  which  the 
assistance  is  being  provided  (as  indicated  in  the  relevant  grant  or 
other  agreement),  the  applcant  must  make  the  foHowing  additkmal 
disck)sures: 

1.  AnyinfomutnnthatshouUhavebeendisctosedinconnectxxiwih 
the  appKcatnn,  but  that  was  omMed. 

2.  Any  information  that  would  have  been  subject  to  disclosure  In 
connection  with  the  application,  but  that  arose  at  a  later  time,  including 
information  concerning  an  interested  party  tttat  now  meets  the 
applicable  disclosure  threshoki  referred  to  in  Part  IV,  bekiw. 

3.  Forctianges  in  previously  disck>sed  other  government  assistarx:*: 

For  programs  administered  by  the  Assistant  Secretary  for  Convnu- 
nlty  Planning  and  Devetopment.  any  change  in  other  government 
assistance  that  exceeds  the  amount  of  such  assistance  that  was 
prevk)usly  disctosed  by  $250,000  or  by  10  percent  of  the  assistance 
(whehever  is  tower). 

For  aN  other  programs,  any  change  in  other  government  assis- 
tancethat  exceeds  the  amount  of  such  assistance  that  was  previously 
disclosed. 

4.  Forchangesinprevkxislydisck)sedfinancHyinterests,anych«ige 
In  the  amount  of  the  financial  interest  of  a  person  thai  exceeds  the 
amount  o<  the  prevtously  disctosed  interesu  by  $60,000  or  by  10 
percent  of  such  interests  (whchevor  is  tower). 
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5.  For  changes  in  previously  disclosed  sources  or  uses  of  funds: 

a.  ForprogramsadnninisteredbytheAssistantSecretaryforCommu- 
nity  Planning  and  Developnient: 

Any  change  in  a  source  of  funds  that  exceeds  the  amount  of  all 
previously  disclosed  sources  of  funds  by  $250,000  or  by  10  percent 
of  those  sources  (whichever  is  lower);  and 

Any  change  in  a  use  of  funds  under  paragraph  (b)(1)(iii)  that 
exceeds  the  amount  of  all  previously  disclosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses  (whichever  is  lower). 

b.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development. 

For  projects  receiving  a  tax  credrt  under  Federal.  State,  or  local  law. 
any  change  in  a  source  of  funds  that  was  previously  disclosed. 

For  aH  other  projects,  any  change  in  a  source  of  funds  that  exceeds 
the  lower  of:  { 

The  amount  previously  disclosed  for  that  source  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  for  that 
source,  whichever  is  lower;  or    ; 

The  anwunt  previously  disclosed  for  all  sources  of  funds  by 
$250,000.  or  by  1 0  percent  of  the  amount  previously  disclosed  tor  all 
sources  of  funds,  whichever  is  lower. 

c.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  tor  Corrwnunity  Planning  and  Development: 

For  projects  recaivirtgataxcrednunderFederal,  State,  or  local  law, 
any  change  in  a  use  of  funds  that  was  previously  disclosed. 

For  alt  other  projects,  any  change  in  a  use  of  funds  that  exceeds 
the  lower  of:  «. 

The  amount  previously  disdosed  for  that  use  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  atnount  previously  disclosed  for  that 
use.  whichever  Is  lower;  or  I 

The  amount  previously  disclosed  for  all  uses  of  funds  by 
$250,000,  or  by  10  percent  of  the  anrwunt  previously  disclosed  for  aN 
uses  of  funds,  whichever  is  lower. 

h4ote:  Update  reports  must  be  submitted  within  30  days  of  the  change 
requiring  the  update.  The  requirement  to  pKovide  update  reports  only 
applies  if  the  application  for  the  underlying  assistance  was  submitted 
on  or  after  the  effective  date  of  Sutjpart  C. 

II.  Line-by-UfW  Instructions. 

A.  Part  I.   AppHcanVReciplent  Information. 

All  applicants  for  IHUO  assistance  specified  in  Section  I.C.  1  .a.,  above, 
as  well  as  aN  recipients  required  to  submit  an  update  report  under 
Section  I.O..  above,  must  complete  the  information  required  by  Part 
I.  The  applicant/recipient  must  indicate  whether  the  disclosure  is  an 
initial  or  an  update  report.  Line-by-line  guidance  tor  Pari  I  follows: 

1 .  Enter  the  full  name,  address,  cly.  State,  zip  code,  and  telephone 
number  (including  area  code)  of  the  applicant/recipient.  Where  the 
applicant/recipient  is  an  individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered.  Entry  of  the  applicant/recipient's  SSN 
or  EIN,  as  appropriate,  is  optional. 

2.  Applicants  enter  the  name  and  full  address  of  the  project  or  activity 
for  which  the  HUO  assistance  is  sought  Recipients  enter  the  name 
and  full  address  of  the  HUO-assisted  project  or  activity  to  which  the 
update  report  relates.  The  most  appropriate  government  identifying 
number  must  be  used  (e.g.,  RFP  No.;  IFB  No.;  grant  announcement 
No.;  or  contract,  grant,  or  loan  No.)  Include  prefixes. 

3.  Applicants  descrtoe  the  HUO  assistance  referred  to  in  Section 
LC.I.a.  that  is  being  requested.  Recipients  describo  tha  HUD 
assistance  to  which  the  update  report  relates. 


4.  Applicants  enter  the  HUD  program  name  under  which  the  assis- 
tance is  being  requested.  Recipients  enter  the  HUD  program  name 
under  which  the  assistance,  that  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  amount  of  HUO  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUO  assistance  that  has 
t>een  provided  and  to  which  the  update  report  relates.  The  anrtounts 
are  those  stated  in  the  application  or  award  documentation.  NOTE: 
In  the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1 937),  the  amount  of  assistance  to 
t>e  reported  includes  all  amounts  that  are  to  be  provided  over  the  term 
of  the  contract,  irrespective  of  when  they  are  to  be  received. 
Note:  In  the  case  of  Mortgage  Insurance  under  24  CFR  Subtitle  B. 
Chapter  II.  the  mortgagor  is  responsible  for  making  the  applicant 
disclosures,  and  the  mortgagee  is  responsible  for  furnishing  the 
mortgagor's  disclosures  to  the  Department.  Update  reports  must  be 
submitted  directly  to  HUD  by  the  mortgagor. 

Note:  In  the  case  of  the  Project-Based  Certificate  program  under  24 
CFR  Part  882.  Subpart  G,  the  owner  is  responstole  for  making  the 
applicant  disctosures,  and  the  PHA  is  responsible  for  furnishing  the 
owner's  disctosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  N.  ThrMhoM  Ootormlnations  —  Applicants  Only 

Part  II  contains  information  to  help  the  applicant  determine  whether 
the  remainder  of  the  form  must  be  completed.  Recipients  filing 
Update  Reports  should  not  complete  this  Part. 

1 .  The  first  question  asks  whether  the  applicant  meets  the  Nature  of 
Assistance  and  Dollar  Threshold  requirements  set  forth  in  Sectton 
I.C.I,  above. 

if  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Us  response  is  correct,  and  to  complete  the  next  question. 

2.  The  second  questton  asks  whether  the  applk^tion  is  for  a  specific 
housing  project  that  involves  other  government  assistance,  as  de- 
scribed in  Section  l^C.2.  above. 

If  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Its  response  is  correct. 

If  the  answer  to  both  questionsi  and  2  Is  No,  the  applk:ant  need  not 
corr^ete  Parts  III,  IV,  or  V  of  the  report,  but  must  sign  the  certifteatwn 
at  the  end  of  the  form. 

C.  Part  III.  Other  Govamment  Asslstanca. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports.  Appttcants 
must  report  any  other  government  assistance  involved  in  the  project 
or  activity  for  which  assistance  is  sought.  Recipients  must  report  any 
other  govemment  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Section  1.0.1.,  2.,  or  3.,  at>ove. 

Othergovernment  assistance  is  defined  in  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  governnrtent  assistance  is  expected 
to  be  made  available  if,  based  on  an  assessment  of  all  the  circum- 
stances involved,  there  is  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disctosures  must  include  aN  other 
government  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  other  govemment  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  tinw  of  the  request. 
Examples  of  this  latter  category  include  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  project  at  the  time  of  the  assistance  request. 
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The  following  information  nwst  be  provided: 

1.  Enter  the  name  and  address,  city.  State,  and  zip  code  of  the 
govemnwnt  agency  making  the  assistance  available.  Include  at  least 
one  organizational  level  below  the  agency  name.  For  example.  U.S. 
Department  of  Transportation.  U.S.  Coast  Guard;  Department  of 
Safety.  Highway  Patrol. 

2.  Enter  the  program  name  and  any  relevant  identifying  numbers,  or 
other  means  of  identification,  for  the  other  government  assistance. 

3.  State  the  type  of  other  government  assistance  (e.g..  loan,  grant, 
loan  insurance). 

4.  Enter  the  dollar  amount  of  the  other  government  assistance  thai 
is,  or  is  expected  to  be.  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistahce  is  sought  (applicants)  or  has 
been  provided  (recipients). 

If  the  applicant  has  no  other  government  assistance  to  disclose.  II 
must  certify  that  this  assertion  is  correct. 

To  avoid  duplication,  if  there  Is  other  government  assistance  under 
this  Part  iind  Part  V.  the  applicant/recipient  should  check  the  appro- 
priate box  in  this  Part  and  list  the  infomiation  in  Part  V.  clearly 
designating  whk:h  sources  are  other  government  assistance. 

D.  Part  IV.  Inlarastad  Partlaa. 

This  Part  Is  to  be  completed  by  both  appHcanls  fWng  i^spHcant 
disclosure  reports  and  recipients  fWng  update  reports. 
Applicants  must  provWe  Informatkxi  on: 

(1)Alldevek>pers,  contractors,  or  consuRants  Involved  In  the  i^ipNca- 
Hon  for  the  assistance  or  In  the  planning,  davatopmant,  or  implaman- 
tation  of  the  project  or  activtty:  and 

(2)  Any  other  person  who  has  a  financial  Interest  In  the  project  or 
activity  for  which  the  assistance  Is  sought  that  exceeds  $50,000  or  1 0 
percent  of  the  assistance  (whichevar  is  lower). 

Recipients  must  make  the  additional  disclosures  refferred  to  In 
Sectk)n  I.D.I. ,2.,  or  4,  above. 

Note:  A  financial  Interest  means  any  financial  involvement  In  the 
project  or  acthdty,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  Interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receh^es  compensation  for 
any  goods  or  services  provided  In  connection  with  the  project  or 
activity.  Residency  of  an  individual  In  housing  for  whk:h  assistance  is 
being  sought  is  not.  by  Itself,  conskiered  a  covered  financial  interest 
The  informatk>n  required  betow  must  be  provktod. 

1.  Enter  the  full  names  and  addresses  of  all  persons'ref erred  to  in 
paragraph  (1)  or  (2)  of  this  Part.  If  the  person  Is  an  entity,  the  listing 
must  include  the  full  nanrw  of  each  offk:er.  director,  and  principal 
stockholder  of  the  entity.  AH  names  must  be  listed  alphabetically,  and 
the  names  of  indivkjuals  must  be  shown  with  their  last  names  first 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  klentifl- 
catton  Number  (EIN),  as  appropriate,  for  each  person  listed  Is 
optional. 

3.  Enter  the  type  of  partk:lpatk)n  in  the  project  or  activity  for  each 
person  listed:  I.e.,  the  person's  specifk:  role  in  the  project  (e.g., 
contractor,  consultant,  ptanner,  investor). 

4.  Enter  the  financial  interest  In  the  project  or  activity  for  each  person 
Hsted.  The  Interest  must  be  expraued  both  as  a  dollar  amount  and 
as  a  percentage  of  the  amount  of  the  HUD  assistance  invohred. 

Hthe  applk»nt  has  no  parsons  with  financial  interests  to  disdose,  tt 
must  certify  that  this  assartton  Is  correct 


5.  PartV.  RaportonSourcaearKlUeaeofFunde.ThlsPartistobe 
completed  by  both  applcants  f  iHng  appKcant  disctosure  reports  and 
recipients  filing  update  reports. 

The  applteant  disctosure  report  must  specify  all  expected  sources  of 
funds — both  from  HU  D  and  from  any  other  source — that  have  been, 
or  are  to  be.  made  available  for  the  project  or  actMty.  Non-HUD 
sources  of  funds  typically  include  (but  are  not  limited  to)  other 
govemment  assistance  referred  to  in  Part  III,  equity,  and  amounts 
from  fourtdattons  and  private  contributions.  The  report  must  also 
specify  all  expected  uses  to  whk:h  funds  are  to  be  put.  Alt  sources  and 
uses  of  funds  must  be  listed,  if.  based  on  an  assessment  of  all  the 
circumstances  involved,  there  are  reasonable  grounds  to  antteipate 
that  the  source  or  use  wHI  t)e  forthcoming. 

Note  that  if  any  of  the  source/use  infomiatton  required  by  this  report 
has  been  provkled  elsewhere  in  this  appHcation  package,  the  afiplk- 
cant  need  not  repeat  the  information,  but  need  only  refer  to  the  form 
and  tocatton  to  incorporate  it  Into  this  report  (It  is  Hwly  that  some  of 
the  inforntatton  required  by  this  report  hasbeen  provkJedon  SF424A, 
and  on  various  budget  f  onns  accompanying  the  appiicatton.)  If  this 
report  requires  informatton  beyond  that  provUed  elsewhere  in  the 
applfeation  package,  the  applicant  must  inckxle  In  this  report  al  the 
addlttonal  informatton  required. 

Recipients  must  submit  an  update  report  for  any  change  in  pravtousiy 
disdosed  sources  and  uses  of  funds  as  provided  In  Sadton  I.D.5., 
above. 

General  Instnicttons  —  sources  of  funds 

Each  reportable  source  of  funds  must  Indlcale: 

a.  The  name  and  address,  dty,  State,  and  zip  code  of  the  IndMdual 
or  entity  making  the  assistance  available.  At  least  one  organizattonal 
level  betow  the  agency  name  shoukj  be  induded.  For  example,  U.S. 
Department  of  Transportatton,  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

b.  The  program  name  and  any  retovantklenttfying  numbers,  or  other 
means  d  klentlficatton,  for  the  assistance. 

c  The  type  of  assistance  (e.g.,  toan.  grant,  toan  insurance). 

Spedfc  instrudtons  —  sources  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Poltoy  Devetopment  and  Re- 
search, each  source  d  funds  must  indtoate  the  total  amount  d 
approved,  and  received;  and  must  be  listed  In  descending  order 
according  to  the  amount  indicated^ 

(2)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commtsstoner.  Community  Planning  and 
Development,  and  Putjito  and  Indian  Housing,  each  source  d  funds 
must  Indtoate  the  total  anwunt  of  funds  involved,  and  must  be  listed 
In  descending  order  according  to  the  anwunt  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report  must  indtoate  all  syndtoatton 
proceeds  and  equity  involved. 

General  instrudtons— uses  of  funds. 

Each  reportable  use  d  funds  must  dearly  Mentlfy  the  purpose  to 
which  they  are  to  be  put.  Reasonable  aggragattons  may  be  used, 
such  as  total  stnjdure'  to  Indude  a  number  d  stnidural  costs,  such 
as  rod,  evevators.  extertor  niasonry,  etc. 

Spedfto  Instrudtons  ~  uses  d  funds. 

(1 )  For  programs  administered  by  the  AssisUnt  Secrdaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Devetopment  and  Re- 
search, each  use  d  funds  must  indtoate  the  tdal  amount  d  funds 
Involved;  must  be  broken  down  by  anwunt  committed,  budgded.  and 
planned:  and  must  be  listed  in  descending  order  according  to  the 
amount  indtoated. 
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(N)  For  prograrm  admlnlgtftd  by  the  Assistant  SacrMartM  for 
Housing-Ftderal  Housing  Commissioner,  Community  Planning  and 
Davelopmant.  and  Pubic  and  IncSan  Housing ,  each  usa  o(  hmds  must 
Indicate  ttta  total  amount  of  funds  Invotved  and  must  be  Nsted  in 
descendhig  order  aocordktg  to  tfta  amount  involvod. 

(Hi)  If  any  program  administered  by  the  Assistant  Seaetary  for 
Housing-Federal  Housing  Commissioner  is  involved,  the  report  must 
indicate  all  uses  paid  from  HUO  sources  and  other  sources,  including 
syndication  proceeds.  Uses  paid  should  Include  the  following 
anwunts. 

AMPO  I 

ArchKecTs  fee  — design 

Architect's  fee  —  supervision 

Bond  premium 

Buider^  general  overttead 

BuHder^  profi 

Construction  interest 

Consultant  fee 

ContingerKy  Reserve 

Cost  certification  audit  fee 

FHA  examine  ion  fea 

FHA  inspacSon  f  a« 

FHAMIP 

Financing  fee 

FNMA/GNMAlea 

Qanaral  requirements 

Insurance 

Legal  —  construction 

Legal  —  organization 

Other  fees 

Purchase  prto* 

Supplemental  management  fund 

Taxes 

Tkle  and  recordingOperating  defiet  resarvv 

Resident  Initiative  fund 

Syndtoatlon  expanses 

Working  capital  reserve 

Total  land  knprovamanl 

Total  structures 

Uses  paid  from  syndk:ation  must  include  the  following  amounts: 

AddKional  acquisition  price  and  expenses 
Bridge  loan  Interest 
DeveiopmerM  f  ee 
Operating  deficit  reserve 
Resident  initiative  fund  i 

Syndication  expenses  ' 

Wortdf)g  capitai  reserve 


Foolnolaa: 

1.  Al  cMtons  ara  to  24  CFR  Part  12.  which  was  pubtshed  ki  »»  Federri 
RagiMw  on  MMh  14. 1901  ai  96  Fad.  Rag.  1103^ 

2.  A  list  of  fte  covered  assistance  programs  can  be  tound  at  24  CFR}1 2.30.  or 
In  the  rules  or  adnmstraliv*  insVudions  governing  the  program  InvoiMd. 
Now:  The  M  of  covered  programs  «•  be  updMidperodk:aly. 

9.  Asn>wnoerweefwinyiJOfWa(4.grsnt.loen,  ft)opofaiivDegwement,orolher 
torm  o(  Miisfnce.  Irwiuding  tw  insurance  or  guwanwe  o(  a  loan  or 
mongaga.  that  is  providad  «Hlh  respect  to  a  spaciftc  profect  or  activiiy  under 
a  program  administered  by  the  Oepartmerrt.  The  (ami  does  not  indude 
comracd,  such  as  procuramenW  convactt,  that  are  subfact  to  9m  Federal 
AcquiaiSon  nagulaSon  (FAR)  (48  CFR  Chaptor  1) 

4  See  24  CFR  asi^32(aK2)  and  (3)  tor  deaaed  guidance  on  howthetweahoM 
Iscalcutated. 

d.  wthergo¥WTiman(  assistance^  la  diened  to  include  any  loen,  grant  guarai^ 
toe.  insurance,  payment,  rebate,  subsidy.  CTed>.ttBibenaat.  or  any  otwrteww 
of  direct  or  Indirect  aaaiatanoe  ftwn  tie  Fedani  govsmmeni  (oaier  twn  that 
requeatod  born  HUD  m  ttw  appiica«on).  a  Stato.  or  a  unit  of  general  local 
government  or  any  agency  or  Inslrumantiilty  twraof.  tat  is.  or  is  expectod 
to  be  made,  avaiabie  wHh  respect  to  tie  project  or  acUvMes  tar  which  tw 
aasistartce  is  sought. 

6.  ForkvttwrguidanceonMsultorion.  and  for  a  1st  ol  covered  programs,  see 
24CFR912JO. 

7.  Forpurpoaaso(Part12.aperaonm»anaanlndMdMal(lnciudtogaconauliant 
iobtiyist  or  lawyer);  corporaSon;  company:  aieociaaan;  auaiori^  trm;  part- 
narahlp:aociety;Stoito.  unit  of  general  locai  government  or  oawr  government 
enWy,  or  agen^  Vwreof  (bwiudbtg  a  pubic  howing  agency ):  Iniian  Mbe;  and 
any  othw  orgar^zalon  or  group  cf  people. 
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Attaduneiit  7— Tut  for  the 
Maintenance  of  Effort  Ceftificaticm 

The  undersigned  certifies  that: 
1.  Those  existing  supportive  services 
that  a  frail  elderly  person  is  already 
receiving  and  which  the  proiessional 
assessment  committee  (PAC)  (or  the 
entity  performing  the  PAC's  function) 
finds  to  be  necessary  to  maintain  the 
participant's  independence  will  be 
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maintained  for  the  time  that  individual 
remains  in  the  Elderly  Independence 
demonstration,  unless  the  PAC  or  othw 
entity  performing  the  assessment 
determines  that  those  services  are  no 
longer  needed. 

2.  Those  services  that  frail  elderly 
persons  are  already  receiving  before 
participating  in  the  Elderly 
Independence  demonstration  will  not  be 
con^dered  matching  funds. 


(signature) 


(typed  or  printed  name) 


(title,  if  any) 


(date) 
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MtmUCnONS  FOA  THE  SMMA 


tidt  Arm  is  dMignsd  so  that  application  can  bt  made 
ftr  ftiDda  from  one  or  more  grant  programs.  In  pre- 
Ptfiat  the  kodget,  adhere  to  any  existing  Federal 
friBlar  ageaey  guidelinee  which  prescribe  how  and 
whether  budgeted  amoanu  should  be  separately 
•hawB  fgr  dlffK«Bt  Anetioas  or  activities  within  the 
pngram.  Ftor  aeme  programs,  grantor  agendes  may 
roquire  bodgets  to  be  separately  shown  by  (Unction  or 
activity,  r^t  other  programs,  grantor  agencies  may 
nqoire  a  breakdown  by  liinction  or  activity.  Sections 
AAC,  and  D  should  include  budget  estimates  for  the 
vhala  pniject  except  when  applying  for  assistance 
vWeh  reqpiifsa  Federal  authoriiation  in  annual  or 
other  ftinding  period  increments.  In  the  latter  case, 
Sectiona  A3*  C,  and  D  should  provide  the  budget  for 
thaflret  budget  period  (usually  a  year)  and  Section  E 
■hsuld  prsaent  the  need  for  Federal  assistance  in  the 
•nbooqueat  budget  periods.  All  applications  should 
eoatain  a  breakdown  by  the  object  class  categories 
i  ia  Lines  a-k  of  Section  B. 


M  A.  Budget  Summary 
KCuluua(a)aBd^) 

Far  applirations  pertaining  to  a  s infCt  Federal  grant 
(Federal  Domistic  Assistance  Catalog 
and  ael  nquirCtg  a  functional  or  activity 
eater  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalof  number  in 
CohnmCb). 

For  applications  peruining  to  a  iingU  program 
n^uiring  budget  amounte  by  multiple  functions  or 
activitiea,  eater  the  name  of  each  activity  or  fimction 
an  eadi  Ujm  ia  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
bcaakdown  by  function  or  activity,  enter  the  catelog 
pffogram  title  on  each  line  in  Column  (a)  and  the 
raopeetivt  catalog  number  on  each  line  in  Column  (b). 

For  appUeatioos  pertaining  to  miiiiipf*  programs 
where  one  or  oMre  programs  rtquirt  a  breaikdown  by 
Ibaction  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheete 
ahauld  be  used  when  one  form  does  not  provide 
adequate  opaee  for  all  breakdown  of  date  required. 
Hawever,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  tetels  by  programs. 

Uaea  !•<  Columns  (c)  through  (g.) 
For  new  ^pfieoitoiu,  leave  Columns  (e)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f).  and  (g)  the  appropriate  amounte  of 
fiinds  needed  to  support  the  project  for  the  flrst 
ftinding  period  (usually  a  year). 
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Uaaa  1-4.  Columaa  (e)  through  (g.)  ( continued) 

For  continuing  grant  program  a^ieationa,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (e) 
and  (d)  the  estimated  amounte  of  Ainda  which  will 
remain  unobligated  at  the  end  of  the  grant  (Unding 
period  only  if  the  Federal  grantor  agency  instmetiona 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounte  of 
fUnds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  Mu^Umtntal  grantt  and  changti  to  existing 
grante,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
FedOral  funds  and  enter  in  Column  (1)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  totel  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorised  budgeted  amounte  plus  or  minus, 
as  appropriate,  the  amounte  shown  in  Columns  (el  and 
(0.  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounte  in  Columns  (e)  and  (0. 

Line  8—  Show  the  totels  for  all  columns  used. 

Section  B  Budget  Catagoriaa 

In  the  column  headings  (1)  throu^  (4),  enter  the  titlea 
of  the  same  programs,  functions,  and  activitiea  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheete  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  totel  requiremente  for 
funds  (both  Federal  and  non-Federal)  by  ofag'ect  clasa 
categories. 

Linee  6a*i  —  Show  the  totels  of  Lines  6a  to  6h  in  each 
column. 

Una  q|  •  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  totel  ot  amounte  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grante  the  totel  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  totel  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  su^lemental 
grante  and  changes  to  grante,  the  totel  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounte  in 
Section  A.  Columns  (e)  and  (0  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF^4A  (contnuBd) 


Ub«  7  ->  Eater  the  cttimated  amount  of  iaeomt.  if  any, 
txptetad  to  be  generated  from  this  project.  Do  not  add 
w  iubtraet  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
y*»f  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
gnator  agency  in  deUrmining  the  toUl  amount  of  the 
grant 

S«etloB  C  Noa>P«deraI<Resoureef 

^^—  S*!!  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contribuUons 
are  included,  provide  a  brief  explanation  on  a  separate 
•hMt 

Columa  (•) .  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Coluow  (b)  -  Enter  the  contribution  te  be  made 
by  the  applicant 

Coiaaa  (e)  -  Enter  the  amount  of  the  Stete's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Stete  or  Stete  agency.  Applicanu  which  are 
a  Stete  or  Stete  agencies  should  leave  this 
column  blank. 

Cohiflui  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  eontribtttions  to  be  made  from  all  other 


Column  (•)  -  Enter  totals  of  Columns  (b).  (c).  and 
(d). 

LIb«  IS  —  Enter  the  totel  for  each  of  Columns  (bMe). 
The  amount  in  Column  (e)  should  be  equal  to  the 
•mount  on  Line  5.  Column  (f),  Section  A. 

8«etion  D.  Foracasted  Cash  Needs 

Una  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
firom  the  grantor  agency  during  the  first  year. 

BHXMO  OOOC  4»»«-e 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 
Line  15  -  Enter  the  totels  of  amounte  on  Lines  13  and 

Section  E.  Budget  Estimates  of  FadarnI  Fnnda 
Neaded  for  Balance  of  the  Proi^ 
Unas  16 .  19  -  Enter  in  Column  (a)  the  same  gruA 
program  tiUes  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounte  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  lecUon  need  not  be  completed  for  revisiona 
(amendmenU,  changes,  or  supplemente)  to  funds  for 
the  current  year  of  existing  grante. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Una  30  -  Enter  the  totel  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotete  accordingly  and  show  the  overall 
totals  on  this  line. 

Sactfon  F.  Other  Budget  Information 

Line  31  -  Use  this  space  to  explain  amounte  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  23  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  totol 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  eommente 
deemed  necessary. 
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AttachsMBt  9— Cartification  Regarding 
Drag-FiM  Worlqilaca  Raquiranents 

(From  24  CFR  24,  Appendix  C) 

Instructions  for  Certification 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon 
which  reliuice  was  placed  when  the 
agency  determined  to  award  the  grant 
If  it  is  later  determined  that  the  grantee 
knowingly  rendered  a  false  certification, 
or  otherwise  violates  the  requiremmts 
of  the  Drug-Free  Workplace  Act.  the 
agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Woricplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

A.  Certification  Regarding  Drug-Free 
W(»kplace  Requirements. 

Alternate  I 

(a)  The  grantee  certifies  that  it  will 
provide  a  drug-free  workplace  by: 

(i)  Publishing  a  statement  notifying 
emploveee  that  the  unla%vful 
manuncture.  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  a  drus-free  awarmiess 
program  to  inform  employees  about — 

(i)  The  dangers  of  dnig  abuse  in  the 
woricplace; 

(ii)  The  grantee's  policy  of 
maintaining  a  drug-free  workplace; 

(iii)  Any  available  drug  counseling, 
r^bilitation,  and  employee  assistance 
programs;  and 


(vi)  The  penalties  that  may  be 
imposed  upon  employees  for  drug  abuse 
violaticms  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  eogi^ed  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will— 

(i)  Abide  by  the  terms  of  the 
statement;  and 

(ii)  Notify  the  employer  of  any 
criminal  drug  statute  convicti(m  for  a 
violation  occurring  in  the  workplace  no 
later  than  five  days  after  such 
conviction; 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  tmder 
subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actxial  notice  of 
such  conviction; 

(f)  Taking  one  of  the  following 
actions,  within  30  days  of  receiving 
notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so 
convicted — 

(i)  Taking  appropriate  pers(mnel 
action  against  such  an  employee,  up  to 
and  including  termination;  or 

(ii)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  at  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b).  (c).  (d).  (e)  and  (f). 

B.  The  grantee  shall  insert  in  the 
space  provided  below  the  site(s)  for  the 
pwformance  of  worii  done  in 
connection  with  the  specific  grant: 


Place  of  Perfonnance  (Street  address,  dty. 
county,  state,  zip  code) 


(Name  k  Title) 

(Signature  k  Date) 

Alternate  n 

The  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  sub^ance  in 
conducting  any  activity  with  the  grant 

Signed  by:  (Name,  Title  k  Signature  of 
Authorized  HA  Official) 

(Name  k  Title) 

(Signature  k  Date) 

Attachment  10— Cettificati<m 
Regarding  Single  Audit  Act 

The  undersigned  certifies  that,  to  the 
best  of  his  or  her  knowledge,  the 
housing  agency  is  currently  in 
compliance  with  the  audit  requirements 
under  the  Single  Audit  Act,  OMB 
Qrcular  No.  A-128  and  HUD's 
implementing  regulations  at  24  CFR  Part 
44;  or  OMB  Circular  No.  A-133,  as 
applicable.  This  certification  includes 
the  period  (insert  dates  audit  covers] 
which  covers  the  last  audit  conducted 
and  submitted  to  HUD  in  accordance 
with  these  requirements,  or  the  period 
for  audit  currently  imder  contract. 

Signed  by:  (Name,  Title  k  Signatxire  of 
Authorized  HA  Official) 

(Name  a  Title) 

(Signature  k  Date) 

(PR  Doc  93-17350  Piled  7-21-93;  8:45  am) 
ooot  4iia-as-M 


UMI 


n  J 


1 

f^ 

1 

^J 

91. 

') 

^u 

J 


Thursday 
July  22.  1993 


Part  VI 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

Guideline  for  the  Study  and  Evaluation  of 
Gender  Differences  in  the  Clinical 
Evaluation  of  Drugs;  Notice 


/  Vol  Sa.  No.  139  /  Thursday.  July  22.  1903  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

QOidolkw  for  ttw  Study  and  Evaluation 
of  Qandar  Diffsfanooa  In  ttw  Clinical 
Evalualion  of  Drugs 

AOBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


UMI 


r:  The  Food  and  Drug 
Administration  (FDA)  is  pubushing  a 
guideline  entitled  "Guideline  for  the 
Study  and  Evaluation  of  Gender 
Difiiarences  in  the  Clinical  Evaluation  of 
Drugs."  This  guideline  provides  new 
guidance  on  FDA's  expectations 
regarding  inclusion  of  both  genders  in 
dnig  development  and  revises  the 
section  "Women  of  Childbearing 
Potential"  in  the  1977  guideline 
entitled,  "General  Ccmsiderations  for  the 
Clinical  Evaluation  of  Drugs"  (HEW 
Publication  No.  (FDA)  77-3040). 
OATIS:  Written  comments  by  November 
19. 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-30S).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rodcville.  MD  20857. 
Copies  of  this  notice,  which  includes 
the  text  of  the  new  guideline,  and  of  the 
other  guidelines  mentioned  in  this 
document,  are  available  from  the  Center 
for  Drug  Evaluation  and  Research  (HFD- 
8).  Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville.  MD  20855.  Send 
two  seif-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
requests. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Patrick  J.  Savino.  CDER  Executive 
Secretariat  Staff  (HFD-8).  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-295- 
8012. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction  i 

In  this  document.  FDA  is  publishing 
a  new  guidehne  on  FDA's  expectations 
regarding  inclusion  of  patients  of  both 
genders  in  drug  development,  analyses 
of  clinical  data  by  gender,  assessment  of 
potential  pharmacokinetic  differences 
between  ganders,  and  conduct  of 
specific  additional  studies  in  women, 
where  indicated.  This  gmdeline  revises 
the  section  of  the  1977  giiideline. 
entitled  "General  Considerations  for  the 
Clinical  Evaluation  of  Drugs."  that 
excluded  women  of  childbearing 
potential  from  participation  in  early 


studies  of  drugs.  For  the  purpose  of  this 
document,  the  agency  will  refsr  to  die 
"General  Considerations  for  the  Clinical 
Evaluation  of  Drugs"  as  the  "1977 
guideline." 

Although  the  new  guideline  outlines 
in  some  detail  the  specific 
considerations  related  to  the  evaluation 
of  gender  difiiarences  during  evaluation 
of  drug  products,  the  agency  views  the 
principles  of  Inclusion  of  women  in 
product  development  programs  and 
analyses  of  subgroup  differences  as 
being  broader  standards  which  apply 
equally  to  the  clinical  development  of 
biological  products  and  medical 
devices. 

The  new  guideline  reflects  good  dnig 
development  practice  implicit  in  the 
law  and  regulations.  Certain 
requirements,  such  as  inclusion  of 
adequate  numbers  of  women  and  by- 
gender  analyses,  have  been  empha^sed 
in  the  past.  However,  as  with  any  new 
guideline,  where  sponsors  have 
developed  drugs  In  good  faith  relying  on 
existing  guidelines,  they  will  have  an 
opportunity  to  satisfy  newly  appreciated 
data  needs  after  approval  where  this  is 
compatible  with  tne  public  health  and 
the  law.  This  new  guideline  does  not 
change  FDA's  commitment  to  safs' 
development  of  drugs  but  gives  more 
flexibility  to  institutional  review  boards 
(IRB's),  investigators,  and  patients  in 
determining  how  best  to  ensure  safety. 

n.  Background 

A.  Participation  of  Women  in  Clinical 
Studies 

Over  the  past  decade  there  has  been 
growing  concern  that  the  drug 
development  process  does  not  produce 
adequate  information  about  the  efiiacts 
of  drugs  in  women.  This  concern  arises 
from  a  number  of  sources. 

Analyses  of  published  clinical  trials 
in  certain  therapeutic  areas  (notably 
cardiovascular  disease)  have  indicated 
that  there  had  been  little  or  no 
participation  of  women  in  many  of  the 
studies.  Certain  major  studies  of  the  role 
of  aspirin  in  cardiovascular  and 
cerebrovascular  disease,  for  example. 
did  not  include  women,  and  this 
omission  left  the  scientific  community 
with  doubts  about  whether  aspirin  was, 
in  fact,  effective  in  women  for  these 
indications.  Similarly,  published 
studies  of  anti-anginal  drugs  often  had 
few  or  no  women  in  them.  It  has  been 
suggested  that  a  similar  situation  might 
exist  for  the  studies  Intended  to  support 
marketing  approval  of  new  drugs. 

In  addition.  FDA  notes  that  there  has 
been  little  study  of  the  effects  of  such 
aspects  of  female  physiology  as  the 
menstrual  cycle  and  menopause,  or  of 


the  effects  of  drugs  widely  used  in 
women  such  as  oral  contraceptives  and 
systemic  progestins  and  estrogens,  on 
drug  action  and  pharmacokinetics. 

Concern  has  also  been  expressed  that 
the  1977  policy  excluding  women  of 
childbearing  potential  from  early  drug 
studies  may  have  led  to  a  more  general 
lack  of  participation  of  women  in  drug 
development  studies,  and  thus  to  a 
paucity  of  Information  about  the  effects 
of  drugs  in  women.  In  addition  to 
concerns  about  whether  the  poUcy 
interfered  with  development  of 
adequate  data  on  drug  therapy  In 
women,  the  1977  guideline,  seen  from 
the  viewpoint  of  the  1990's,  has 
appeared  rigid  and  paternalistic,  leaving 
virtually  no  room  for  the  exercise  of 
judgment  by  responsible  female 
research  subjects,  physician 
investigators,  and  IRB's 

Concerns  about  the  adequacy  of  data 
on  the  effects  of  drugs  in  women  have 
arisen  at  a  time  when  FDA.  drug 
developers,  and  the  scientific 
community  have  focused  increasingly 
on  the  need  to  individualize  treatment 
in  the  face  of  the  wide  variety  of 
demographic,  disease-related,  and 
individual  patient-related  fectors  that 
can  lead  to  different  responses  to  drugs 
in  subsets  of  the  population.  Optimal 
use  of  drugs  requires  identification  of 
these  factors  so  that  appropriate 
adjiistments  in  dose,  concomitant 
therapy,  or  monitoring  can  be  made. 

Subgroup-specific  differences  in 
response  can  arise  because  of  variation 
in  a  drug's  pharmacokinetics  (i.e.,  the 
drug's  concentration  in  plasma  or 
elsewhere  as  a  function  of  time)  or 
pharmacodynamics  (the  body's  response 
to  a  given  concentration  of  the  drug). 

B.  Pharmacokinetic  and 
Pharmacodynamic  Differences  Among 
Patients 

Important  variations  in 
pharmacokinetics  can  arise  &t)m  many 
factors: 

1.  A  number  of  demographic 
diaracterislics  may  affect 
pharmacokinetics:  Older  people  are 
more  likely  to  have  decreased  renal 
function,  which  may  cause  drugs 
excreted  by  the  kidney  to  accumulate; 
younger  people  metabolize  theophylline 
more  rapidly;  ethnic  groups  differ  in  the 
prevalence  of  metabolic  abnormalities 
such  as  slow  acetylation  and  G6PD 
deficiency;  women  metabolize  certain 
substances  at  rates  different  from  men 
(for  example,  they  metabolize  alcohol 
and  ondansetron  more  slowly). 

2.  Diseases  other  than  the  one  being 
studied  may  alter  the  pharmacokinetics 
of  many  drugs:  Kidney  disease  may 
decrease  the  ability  to  excrete  drugs  in 
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the  urine;  bver  disease  can  interfere 
with  the  metabolism  of  drugs  or  with 
their  excretion  into  the  bile. 

3.  The  presence  of  other  drugs  may 
lead  to  pharmacokinetic  interactions: 
Quinidine  and  fluoxetine  inhibit  the 
metabolism  of  imipramine  and 
desipramine.  as  well  as  that  of  many 
other  drugs  metabolized  by  cytochrome 
P450  2D6  (debrisoquin  hydroxylase); 
ketoconazole  and  erythromycin  inhibit 
the  metabolism  of  terfenadine.  In  such 
cases,  toxic  blood  concentrations  of  the 
drug  whose  metabolism  is  Inhibited  can 
occur  even  while  a  constant  dose  of  the 
drug  is  maintained. 

4.  In  addition,  other  differences 
between  individual  subjects  may  affect 
pharmacokinetics.  For  example,  small 
body  size  or  muscle  mass  may  lead  to 
higher  blood  concentrations  after  a 
given  dose. 

Documented  subgroup 

Eharmacodynamic  differences  are  fewer, 
ut  have  been  observed,  including 
increased  sensitivity  to  beta-blockers  in 
Asians,  decreased  sensitivity  to  beta- 
blockers  in  the  elderly,  decreased 
responsiveness  to  the  blood  pressure- 
lowering  effects  of  adrenocortical 
extract  (ACE)  inhibitors  and  beta- 
blockers  in  African-Americans,  and 
increased  sensitivity  to  the  central 
nervous  system  effects  of  midazolam  in 
older  people. 

Despite  the  many  examples  of 
documented  pharmacokinetic  and 
pharmacodynamic  differences  in 
population  subsets,  there  has  often  been 
insufficient  attention  in  the  course  of 
drug  development  to  looking  for  such 
differences  among  individuals  in 
responses  to  drugs,  including 
diffsrences  related  to  gender.  In  the  case 
of  gender,  some  have  suggested  the  lack 
of  information  may  have  resulted  from 
the  exclusion  of  women  from  clinical 
trials.  A  number  of  studies  have 
evaluated  this  possibility. 

In  1983  and  1989,  FDA  examined  the 
relative  numbers  of  individuals  from 
two  important  demographic  groups, 
women  and  the  elderly,  in  the  data 
bases  of  new  drug  applications  (NDA's). 
FDA  found,  in  general,  that  the 
proportions  of  women  and  men 
included  in  the  clinical  trials  were 
similar  to  the  respective  proportions  of 
women  and  men  who  had  the  diseases 
for  which  the  drugs  were  being  studied, 
taking  into  account  the  age  range  of  the 
population  studied.  The  General 
Accoimting  Office  (GAO)  conducted  a 
larger  study  of  drugs  approved  during 
the  period  1988  through  1991,  with 
generally  similar  findings.  Thus,  women 
typically  represent  a  majority  of  patients 
in  NDA  data  bases  of  drugs  xised  to  treat 
conditions  more  common  (or  more 


commonly  treated)  in  women  (e.g., 
arthritis  and  depression)  and  a  minority, 
although  us\ially  a  sizable  one  of  about 
30  percent  or  more,  in  conditions  that 
occiu'  predominantly  in  males  in  the  age 
ranges  usually  included  in  clinical  trials 
(e.g.,  angina  pectoris).  Appendix  I  of  the 
guideline  includes  additional  details  of 
these  surveys. 

Although  women  have  been  included 
in  the  later  phases  of  clinical  trials, 
inclusion  alone  is  not  sufficient  for 
adequate  assessment  of  potential  gender 
differences.  There  must  be  an  effort  to 
use  the  data  to  discover  such 
differences.  An  FDA  guideline  issued  in 
1988  ("Guideline  for  the  Format  and 
Content  of  the  Clinical  and  Statistical 
Sections  of  New  Drug  Applications") 
called  for  analyses  of  gender-related 
differences  in  response.  FDA  and  GAO 
examined  NDA's  to  see  whether 
analyses  of  this  kind  were  being 
conducted  and  submitted.  Both 
examinations  found  that  in  many  cases 
(about  half)  the  data  bases  were  not 
being  analyzed  to  determine  whether 
there  were  gender,  age,  or  race 
diffiarences  in  response  to  drugs. 

A  further  reason  for  the  lack  of 
information  about  potential  gender 
differences  in  drug  response  is  the  lack 
of  spedlic  studies  of  pharmacokinetics 
in  women,  even  where  gender-related 
diffiarences  in  pharmacokinetics  might 
be  expected  or  important.  There  are  a 
variety  of  potential  differences  of  thie 
type,  including  differences  due  to 
menopause  or  the  menstrual  cycle,  or  to 
concomitant  oral  contraceptive  or 
estrogen  use,  as  well  as  differences 
based  on  different  body  fat  proportion, 
and  differences  in  weight  or  muscle 
mass. 

C.  FDA  Guidance  on  Individualization 
of  Treatment 

Since  1988,  FDA  has  taken  several 
major  steps  to  encourage  development 
of  data  that  support  informed 
individualization  of  treatment: 

1.  The  agency's  1988  guideline 
entitled.  "Guideline  for  the  Format  and 
Content  of  the  Qinical  and  Statistical 
Sections  of  New  Drug  Applications." 
calls  for  analyses  of  NDA  data  to 
identify  variations  among  population 
subsets  in  favorable  responses 
(effectiveness)  and  imfavorable 
responses  (adverse  reactions)  to  drugs. 
The  population  subsets  that  should  be 
evaluated  routinely  include 
demographic  subsets,  such  as  different 
genders,  age  groups  and  races,  people 
receiving  other  drug  therapy,  and 
people  with  concomitant  iluiess. 

2.  The  agency  has  addressed 
specifically  the  need  to  develop 
information  on  a  particular 


demographic  subset,  the  elderiy,  in  the 
1989  guideline  entitled.  "Guideline  for 
the  Study  of  Drugs  Likely  to  be  Used  in 
the  Elderly." 

3.  In  the  Federal  Register  of 
November  1, 1990  (55  FR  46134),  the 
agency  proposed  to  amend  the  labeling 
regulation  (21  CFR  201.57)  to  require  a 
"Geriatric  Use"  section  that  would 
contain  available  information  on 
experience  with  the  drug  in  the  elderiy 
and  describe  any  needed  modifications 
in  the  use  of  the  drug  in  that  population. 
In  the  Federal  Register  of  October  16, 
1992  (57  FR  47423).  the  agency 
proposed  to  amend  the  same  regulation 
to  facilitate  inclusion  of  information  on 
the  use  of  drugs  in  children. 

D.  Changes  in  the  Guideline 

The  new  guideline  discusses  FDA's 
expectations  regarding  inclusion  of 
patients  of  both  genders  in  drug 
development,  analyses  of  clinical  data 
by  gender,  assessment  of  potential 
pharmacokinetic  differences  between 
genders,  and,  where  appropriate, 
assessment  of  pharmacodynamic 
differences  and  the  conduct  of  specific 
additional  studies  in  women.  The  poUcy 
applies  to  all  drug  or  disease  specific 
clinical  guidelines  based  on  the  1977 
guideline,  that  exclude  women  of 
childbearing  potential  from 
participation  in  early  studies  of  drugs. 

m.  Revised  PoUcy  on  Inclusion  of 
Women  of  Childbearing  Potential  in 
Clinical  Trials 

A.  The  1977  Guideline— "General 
Considerations  for  the  Clinical 
Evaluation  of  Drugs" 

The  1977  guideline  set  forth  a  policy 
on,  among  other  things,  the  inclusion  of 
women  of  childbearing  potential  in 
clinical  trials.  The  policy  stated  that,  in 
general,  women  of  childbearing 
potential  should  be  excluded  bom  the 
earliest  studies  of  a  new  drug,  that  is, 
phase  1  and  early  phase  2  studies.  Phase 
1  refers  to  the  first  introduction  of  a  new 
drug  into  humans,  who  are  often,  but 
not  always,  healthy  volunteers,  to  study 
the  basic  tolerabiUty  of  the  drug,  its 
metabolism,  and  its  short-term 
pharmacokinetics.  With  the  exception  of 
some  early  studies  in  life-threatening 
diseases,  phase  1  studies  usually  do  not 
have  therapeutic  intent.  Phase  2  refers 
to  the  initial  controlled  trials  of  a  drug 
to  study  its  effiactiveness.  Before  the  first 
such  study,  there  is  generally  no 
evidence  Uiat  the  drug  is  of  therapeutic 
value  in  hiunana. 

If  adequate  information  on 
effectiveness  and  relative  safety  were 
amassed  during  phase  1  and  early  phase 
2,  the  guideline  stated  that  women  of 
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•fiKtivMMM.  that  k.  UUr  phase  2  and 
phase  3  studies,  so  loi^  as  animal 
teratoaenicity  and  the  lamala  part  of 
anim^  isrtility  atudiee  had  been 
completed.  The  polity  did  not 
spedfically  addiesa  the  manner  in 
which  the  early  human  evidence  of 
safety  and  effactiveness  and  the  results 
of  animal  reproduction  studies  should 
be  used  to  make  decisions  about 
participatiop  of  women  in  later  trials, 
leaving  thMB  considerations  to  the  usual 
risk-bmefit  Assessment  made  by  the 
patient,  physician,  and  IRB,  with 
subsequent  FDA  review. 

In  the  1977  guideline,  the  term 
"women  of  childbearing  potential"  was 
defined  very  strictly,  essentially 
referring  to  all  premenopausal  women 
physiologically  capable  of  becoming 
pregnant,  including  women  on  oral, 
iniectabla,  or  mechanical 
contraceptives,  single  women,  celibate 
women,  and  women  whose  partners  bad 
been  sterilized  by  vasectomy.  There  was 
no  provision  for  the  use  of  pregnancy 
testing  to  identify  women  who  could 
participate  in  studies  without  a  risk  of 
ratal  exposure.  The  1977  guideline  also 
noted,  however,  that  women  of 
childbearing  potential  could  receive 
investigational  drugs  in  the  earliest 
phases  of  testing,  even  in  the  absence  of 
adequate  reproduction  studies  in 
animals,  when  the  drugs  were  intended 
for  life-saving  or  life-prolonging 
treatment. 

The  effect  of  the  1977  guideline  has 
been  that  women  generally  have  not 
been  included  in  phase  1 
nontherapeutic  studiec  or  in  the  earliest 
controlled  efiectiveness  studies  (i.e.. 
early  phaae  2).  except  for  studies  of  life- 
thieataning  illnesses,  such  as  acquired 
immime  deficiency  syndrome  (AIDS) 
and  cancer. 

B.  Reasons  for  Revising  thel  977  Policy 

The  policy  set  forth  in  the  1977 
guideline  has  hew  under  discussion  for 
several  years  within  and  outside  the 
agency,  and  there  has  been  increasing 
sentiment  that  it  should  be  revised.  For 
example,  in  October  1992.  FDA  and  the 
Food  and  Drug  Law  Institute 
cosponsorad  a  meeting  on  women  in 
clinical  trials  of  FDA-regulated  products 
at  whkh  many  speakers  described  the 
current  restrictions  as  paternalistic  and 
overprotective,  denying  young  women 
the  opportunity  available  to  men  and 
oldar  woman  to  participate  in  early  drug 
devefopment  research. 

Although  the  1977  guideline  has  not 
rBsuItsd  in  a  feilure  to  include  adequate 
nuabets  of  woman  in  the  later  phases 
of  clinical  tiiak.  k  has  leetiictad  the 


early  accumulation  of  information  about 
response  to  dr\igs  in  woman  that  could 
be  utilized  in  designing  phase  2  and  3 
trials,  and  has  perhaps  delayed 
appreciation  oi  gender-ielated  variation 
in  drug  effects.  The  early  exclusion  also 
may  have  perpetuated,  in  a  subtle  way, 
a  view  of  the  male  as  the  primary  focus 
of  medicine  and  drug  development, 
%vith  women  considered  secondarily. 
There  is  reason  to  believe  that  eariier 
participation  of  women  in  studies 
would  increase  the  likelihood  that 
gender-specific  data  might  be  used  to 
make  appropriate  ad)ustments  in  larger 
clinical  studies  (e.g.,  different  doses  in 
women  or  weight  aidiusted  (milligram 
per  kilogram)  dosing  instead  of  fixed 
doses). 

The  agency  beUeves  that  removal  of 
the  prohibition  on  participation  of 
women  of  childbearing  potential  in 
phase  1  and  early  phasis  2  trials  is 
consistent  with  congressional  efforts  to 
prevent  unwarranted  discrimination 
against  such  women.  For  example,  in 
the  employment  context,  the  Pregnancy 
Discrimination  Act,  as  interpreted  by 
the  U.S.  Supreme  Court  in  the  landmark 
case  of  International  Union.  United 
Automobile,  Aerospace  and 
Agricultural  Implement  Workers,  UAW 
V.  Johnson  Controls,  Inc.,  Ill  S.Q.  1196 
(1991).  prohibits  the  blanket  exclusion 
of  pregnant  women  from  }obs  they  are 
qualified  to  perform  solely  because  the 
working  conditions  of  those  jobs  pose 
potential  risks  to  exposed  fetuses.  The 
Court  emphasized  that  "decisions  about 
the  welfare  of  fotuie  children  must  be 
left  to  the  parents  who  conceive,  bear, 
support,  and  raise  them,  rather  than  to 
the  employers  who  hire  those  parents." 
While  the  purposes  of  clinical  trials  to 
develop  safe  and  effective  drugs  are 
manifKtIy  different  from  the  purposes 
of  private  employment,  FDA  takes 
serious  note  of  the  Court's  position  cm 
a  woman's  right  to  participate  in 
decisions  about  fetal  risk  and  believes  it 
is  appropriate  to  consider  the  Court's 
opinion  in  developing  policy  on  the 
inclusion  of  women  in  clinical  trials. 

C.  Current  FDA  Position  on 
Participation  of  Women  of  Childbearing 
Potential  in  Eariy  Clinical  Studies 

The  agency  has  reconsidered  the  1977 
guideline  and  has  concluded  that  it 
should  be  revised.  This  does  not  reflect 
a  lack  of  concern  for  potential  fetal 
exposure  or  indifference  to  potential 
fetal  damaga.  but  rather  the  agency's 
opinion  that  (1)  exclusion  of  women 
fit>m  early  trials  is  not  medically 
necessary  because  the  risk  of  fetal 
exposure  can  be  minimized  by  patient 
behavior  and  laboratory  testing,  and  (2) 
initial  determinations  about  wbethar 


that  risk  is  adequately  addreseed  are 
properly  left  to  patients,  physicians, 
local  IRB's,  and  sponsors,  with 
appropriate  review  and  guidance  by 
FT}A.  as  are  all  other  aspects  of  the 
safety  of  proposed  investigations. 

The  agency  is,  therefore,  withdrawing 
the  restriction  on  the  participation  of 
women  of  childbearing  potential  in 
early  clinical  trials,  including  clinical 
pharmacology  studies  (e.g.,  dose 
tolaranca.  bioavailability,  and 
mechanism  of  action  studies),  and  early 
therapeutic  studies.  It  is  expected  that, 
in  accordance  with  good  medical 
practice,  appropriate  precautions 
against  becoming  pregnant  and  exposing 
a  fetus  to  a  potentially  dangerous  agent 
during  the  course  of  study  will  be  taken 
by  women  participating  in  clinical 
trials.  It  is  also  expected  that  women 
will  receive  adequate  counseling  about 
the  importance  of  such  precautions,  that 
efforts  will  be  made  to  be  sure  that  a 
woman  entering  a  trial  is  not  pregnant 
at  the  time  the  trial  begins  (i.e.,  a 
pregnancy  test  detecting  the  beta 
subunit  of  the  hCG  molecule  is 
negative),  and  that  the  woman 
participant  is  fully  informed  about  the 
current  state  of  the  animal  reproduction 
studies  and  any  other  information  about 
the  teratogenic  potential  of  the  drug.  As 
is  the  case  for  all  studies  carried  out 
under  an  investigational  new  drug 
application  (IND).  the  adequacy  of  the 
precautions  taken  will  be  considered  by 
FDA  in  its  review  of  protocols.  In 
situations  where  enrollment  continues 
over  a  prolonged  period  (unlikely  for 
early  chniod  studies)  and  significant 
new  information  about  teratogenicity 
becomes  available,  the  sponsor  has  the 
responsibility  to  transmit  this 
information  quickly  to  the  investigator 
and  to  current  as  well  as  potential  study 
participants  in  the  informed  consent 
process. 

The  agency  recognizes  that  this 
change  in  FDA's  policy  will  not.  by 
itself,  cause  dnig  companies  or  IRB's  to 
alter  restrictions  they  might  impose  on 
the  participation  of  women  of 
childbearing  potential.  We  do  not  at  this 
time  perceive  a  regulatory  basis  for 
requiring  routinely  that  women  in 
general  or  women  of  childbearing 
potential  be  included  in  particular 
trials,  such  as  phase  1  studies.  However, 
as  this  guideline  delineates,  careful 
characterization  of  drug  effects  by 
gender  is  expected  by  the  agency,  and 
FDA  is  determined  to  remove  the 
unnecessary  Federal  impediment  to 
inclusion  of  women  in  ute  earliest 
stagias  of  drug  development  The  agency 
is  confidant  that  the  interplay  of  etnical, 
social,  medical,  legal  and  political 
forces  ¥dll  allow  greater  partidpation  of 
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women  in  the  early  stages  of  clinical 
trials. 

In  some  cases,  there  may  be  a  basis  for 
requiring  participation  of  women  in 
early  studies.  When  the  disease  under 
study  is  serioxis  and  affects  women,  and 
especially  when  a  promising  drug  £v 
the  disease  is  being  develorad  and 
made  available  rapidly  unoer  FDA's 
accelerated  approval  or  early  access 
procedures,  a  case  can  be  made  for 
requiring  that  women  participate  in 
clinical  studies  at  an  early  stage.  When 
such  a  drug  becomes  available  imder 
expanded  access  mechanisms  (for 
example,  treatment  IND  or  parallel 
track)  or  is  marketed  rapidly  under 
subpart  E  procedures  (because  an  effect 
on  survived  or  irreversible  morbidity  has 
been  shown  in  the  earliest  controlled 
trials),  it  is  medically  important  that  a 
representative  sample  of  the  entire 
population  likely  to  receive  the  drug  has 
been  studied,  including  representatives 
of  both  genders.  Under  these 
circumstances,  clinical  protocols  should 
not  place  unwarranted  restrictions  on 
thepartidpation  of  women. 

The  agency  advises  that  this  guideline 
represents  its  current  position  on  the 
clinical  evaluation  of  drugs  in  humans. 
This  guidflline  does  not  bind  the  agency, 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person. 

IV.  Comments 

Interested  persons  may,  on  or  before 
November  19. 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
guideline.  Two  copies  of  any  comments 
should  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  These 
comments  mil  be  considered  in 
determining  whether  further 
amendments  to,  or  revisions  of,  the 
guideline  are  warranted. 

The  new  guideline  replaces  that 
portion  of  the  1977  guideline  that  deah 
with  womm  of  childbearing  potential. 
The  text  of  the  new  guideline  on  gendw 
differences  follows: 

Guideline  for  the  Study  and  Evaluation 
of  Gender  Differences  in  the  Clinical 
Evaluation  irf' Drugs 

/.  Introduction 

The  Food  and  Drug  Administration 
(FDA)  advises  that  this  guideline 
refwesents  its  current  position  on  the 
cliaical  evaluation  of  drugs  in  humans. 


This  guideline  does  not  bind  the  agency, 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person. 

The  principles  of  inclusion  of  women 
in  product  development  programs  and 
analysis  of  subgroup  differences 
outlined  in  this  guideline  also  apply  to 
the  clinical  development  of  biological 
products  and  medical  devices. 

A.  Abstract 

In  general,  drugs  should  be  studied 
prior  to  approval  in  subjects 
representing  the  full  range  of  patients 
likely  to  receive  the  drug  once  it  is 
marketed.  Although  in  most  cases,  drugs 
behave  qualitatively  similarly  in 
demographic  (age,  gender,  race)  and 
other  (concomitant  illness,  concomitant 
drugs)  subsets  of  the  population,  there 
are  many  quantitative  differences,  for 
example,  in  dose-response,  maximum 
size  of  effect,  or  in  the  risk  of  an  adverse 
effect  Recognition  of  these  differences 
can  allow  safer  and  more  effective  use 
of  drugs.  Rarely,  there  may  be 
qualitative  differences  as  well.  It  is  very 
difficult  to  evaluate  subsets  of  the 
overall  population  as  thoroughly  as  the 
entire  population,  but  sponsors  are 
expected  to  include  a  fiill  range  of 
patients  in  their  studies,  cany  out 
appropriate  analyses  to  evaluate 
potential  subset  differences  in  the 
patients  they  have  studied,  study 
possibfe  pharmacokinetic  differences  in 
patient  subsets,  and  carry  out  targeted 
studies  to  look  for  subset 
pharmacodynamic  diffierences  that  are 
especially  probable,  are  suggested  by 
eidsting  data,  or  that  would  be 
particularly  important  if  present  Study 
protocols  are  also  expected  to  provide 
appropriate  precautions  against 
exposure  of  fetxises  to  potentially 
dangerous  agents.  Where  animal  data 
suggest  possible  effects  on  fertility,  such 
as  decreased  sperm  production,  special 
studies  in  humans  may  be  needed  to 
evaluate  this  potential  toxicity. 

B.  Underlying  Observations 

The  following  general  observations 
and  conclusions  underlie  the 
recommendations  set  forth  in  this 
guideline: 

1.  Variations  in  response  to  drugs, 
including  gender-related  differences, 
can  arise  from  pharmacokinetic 
differences  (that  is,  diffierences  in  the 
way  a  drug  is  absorbed,  excreted, 
metabolized,  or  distributed)  or 
pharmacodynamic  differences  (i.e., 
differences  in  the  pharmacologic  or 
clinical  response  to  a  given 
concentration  of  the  drug  in  blood  or 
other  tissue). 


2.  Gender-related  variations  in  dnig 
effects  may  arise  from  a  variety  of 
sources.  Some  of  these  are  specifically 
associated  with  gender,  e.g.,  effects  of 
endogenous  and  exogenous  hormtmet. 
Gender-related  differences  could  also 
arise,  however,  not  because  of  gender 
itself,  but  because  the  frmuency  of  a 
particular  characteristic  {tat  example, 
small  size,  concomitant  hepatic  disesM 
or  concomitant  drug  treatment,  or  habits 
such  as  smoking  or  alcohol  use)  is 
different  in  one  gender,  even  if  tha 
characteristic  could  occur  in  either 
gender.  Proper  management  of  patients 
of  both  genden  thus  requires  tlut 
physicians  know  all  the  fectors  that  can 
influence  the  pharmacokinetics  of  a 
drug.  An  approach  is  needed  that  will 
identi^,  better  than  is  done  at  present, 
all  such  factora.  Understanding  how 
various  fectore  may  influence 
pharmacokinetics  will  greatly  enhance 
our  ability  to  treat  people  of  both 
gendera  appropriately. 

3.  For  a  number  of  practical  and 
theoretical  reasons,  the  evaluation  of 
possible  gender-related  diffierences  in 
response  should  focus  initially  on  the 
evaluation  of  potential  pharmacokinetic 
differences.  Such  differences  are  known 
to  occur  and  have,  at  least  to  date,  been 
documented  much  more  commonly 
than  docxmiented  pharmacodynamic 
differences.  Moreover,  pharmacokinetic 
differences  are  relatively  easy  to 
discover.  Once  reliable  assays  are 
developed  fcr  a  drug  and  its  metabolites 
(such  assays  are  now  almost  always 
available  early  in  the  development  of 
the  drug),  techniques  exist  for  readily 
assessing  gender-related  or  other 
subgroup-related  pharmacokinetic 
differences. 

Formal  pharmacokinetic  studies  are 
one  means  of  answering  questions  about 
specific  subgroups.  Another  approadi  is 
use  of  a  screening  procedure,  a 
"pharmacokinetic  screen"  (see 
"Guideline  for  the  Study  of  Drugs  Likely 
To  Be  Used  in  the  Elderly").  Carried  out 
in  phase  2  and  3  study  populations,  the 
pharmacokinetic  screen  can  greatly 
increase  the  ability  to  detect 
pharmacokinetic  differences  in 
subpopulations  and  individuals,  even 
when  these  differences  are  not 
anticipated.  By  obtaining  a  small 
number  of  blood  concentration 
determinations  in  most  or  all  phase  2 
and  3  patients,  it  is  possible  to  detect 
markedly  atypical  pnaimacokinetic 
behavior  in  individuals,  such  as  that 
seen  in  slow  metaboUzen  of 
debrisoquin,  and  pharmacokinetic 
differences  in  population  subsets,  such 
as  patient  populations  of  different 
gender,  age,  or  race,  or  patients  with 
particular  underlying  diseases  or 
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concomitant  therapy.  The  acreen  may 
alao  detect  interactiona  of  two  Cactora, 
eg.,  gender  and  age.  The  relative  eaae 
with  which  pharmacokinetic  difierencea 
among  population  aubaeta  can  be 
anaaiad  cootraata  with  the  diiSculty  of 
devekiping  predae  relationahipa  of  moat 
clinical  raaponaea  to  drug  doae  or  to  the 
drug  concentration  in  blood,  which 
usually  would  be  necasaary  when 
attempting  to  obaerve 
pharmacodynamic  diffarences  between 
two  subsroupa. 

A  final  raaaon  to  emphasize 
pharmacokinetic  evaluation  ia  that  it 
muat  be  carried  out  to  allow  relevant 
aaaeaament  of  pharmacodynamic 
diffarences  at  relationahipa.  Aaaeasing 
pharmacodynamic  difiiarencea  between 
groupa  or  estahliahing  blood 
ooDcentration-responae  relationahipa  ia 
poaaible  only  when  groupa  are 
reaaonably  well  matdied  for  blood 
concantrationa.  Enough 
pharmacokinetic  data  muat  therefore  be 
available  to  permit  the  investigator  to 
adminiater  doaea  that  will  produce 
comparable  blood  concentrations  in  the 
aubaeta  to  be  compared  or,  alternatively, 
to  compare  subsets  that  have  been 
titrated  to  similar  blood  concentrations. 

4.  The  number  of  documented  gender* 
related  pharmacodynamic  dififerancea  of 
clinical  consequence  is  at  this  time 
small,  and  conducting  formal 
pharmacodynamic/enectiveneas  studiea 
to  detect  them  may  be  difficult, 
depending  on  the  clinical  endpoint 
Such  atudiea  are  therefore  not  routinely 
neceaaary.  The  by-gender  analyses  of 
clinical  trials  that  include  both  men  and 
women,  however,  which  are  specified  in 
the  1988  guideline  entitled  "Guideline 
for  the  Format  and  Content  of  the 
Clinical  and  Statistical  Sections  of  New 
Drug  Applicationa"  are  not  difficult  to 
carry  out  Particularly  if  theae  analyses 
are  accompanied  by  blood  concentration 
data  fOT  eech  patient,  they  can  detect 
important  pharmacodynamic/ 
efnctivenesa  differences  related  to 
gender. 

C  Inclusion  of  Both  Genders  in  Clinical 
Studiea 

The  patienta  included  in  clinical 
atudiea  ahould.  in  general,  reflect  the 
population  that  vrifl  receive  the  drug 
when  it  is  marketed.  For  most  drugs, 
therefore,  representativea  of  both 
genders  should  be  included  in  clinical 
triala  in  niunbera  adequate  to  allow 
detection  of  clinically  significant 
gender-related  diffarencea  in  drug 
leaponae.  Although  it  may  be  reaaonable 
to  exclude  certain  patienta  at  eariy 
atagea  bocauae  of  cJiaracteriatica  that 
m^t  make  evaluation  of  therapy  more 
difficult  (e.g.,  patients  on  concomitant 


therapy),  auch  exclusiona  should 
usually  be  abandoned  as  soon  aa 
possible  in  later  development  ao  that 
possible  drug-drug  and  drug-disease 
interactions  can  be  detected.  Thua,  for 
example,  there  ia  ordinarily  no  good 
reason  to  exclude  women  using  oral 
contraceptives  or  estrogen  raplaoement 
firom  triala.  Rather,  they  shomd  be 
included  and  differences  in  responses 
between  them  and  patients  not  on  such 
therapy  examined.  Pharmacokinetic 
interaction  studiea  (or  acreening 
approaches)  to  look  at  the  interactiona 
renilting  from  concomitant  treatment 
are  alao  usefuL 

Ordinarily,  patients  of  both  gendera 
ahould  be  included  in  the  same  trials. 
This  permits  direct  comparisons  of 
genden  within  the  studies.  In  some 
cases,  however,  it  may  be  appropriate  to 
conduct  studies  in  a  single  gender,  e.g.. 
to  evaluate  the  effects  of  phases  of  the 
menstrual  cycle  on  drug  resfKmse. 

Although  clinical  or  pharmacokinetic 
data  collected  during  phase  3  may 
provide  evidence  of  gender-related 
differences,  these  data  may  become 
available  too  late  to  affect  the  design 
and  dose-selection  of  the  pivotal 
controlled  trials.  Inclusion  of  women  in 
the  eerliest  phases  of  clinical 
development,  pcuticularly  in  eariy 
pharmacokinetic  studies,  is,  therefore, 
encouraeed  so  that  information  on 
gender  differencea  may  be  used  to  refine 
the  deaign  of  later  trials.  Note  that  the 
strict  limitation  on  the  participation  (^ 
women  of  childbearing  potential  in 
phase  1  and  early  phase  2  trials  that  was 
imposed  by  the  1977  guideline  entitled. 
"General  Considerations  for  the  Clinical 
Evaluation  of  Drugs,"  has  been 
eliminated. 

There  is  no  regulatory  or  scientific 
basis  for  routine  exclusion  of  women 
from  bioequivalence  trials.  For  certain 
drugs,  however,  it  is  possible  that 
changes  during  the  menstrual  cycle  may 
lead  to  increases  in  intra-subject 
variability.  Such  variability  could  be 
related  to  hormonally-mediated 
differences  in  metabolism  or  changes  in 
fliiid  balance.  Sponsors  of 
bioeqmvalence  trials  are  encouraged  to 
examine  available  information  on  the 
pharmacokinetica  and  metabolism  of  the 
test  drugs  and  related  druga  to 
determine  whether  there  ia  a  basis  for 
concern  about  variability  in 
pharmacokinetics  during  the  menstrual 
cycle.  Where  the  available  information 
does  raise  such  concern,  meaaiirea  could 
be  taken  to  reduce  or  adjust  for 
variabiUty.  e.g..  administration  of  each 
drug  at  the  aame  phaae  of  the  menstrual 
cycle,  or  inclusion  of  larger  numbera  of 
subjects.  Sponsora  are  encouraged  to 
collect  data  that  will  contribute  to  the 


understanding  of  the  relationship 
between  hormonal  variationa  and 
pharmacokinetica. 

D.  Analysis  of  Effectiveness  and 
Adverse  Effects  by  Gender 

FDA's  guideline  on  the  clinical  and 
statistical  sections  of  NDA's  calls  for 
analyses  of  effectiveness,  adverse 
effects,  dose-response,  and.  if  available, 
blood  concentration-response,  to  look 
for  the  influence  of:  (1)  Demographic 
faaturea.  such  as  age.  gender,  and  race; 
and  (2)  other  patient  diaracteristics. 
such  as  body  size  (body  weight,  lean 
body  mass,  fat  mass),  renal,  cardiac,  and 
hepatic  status,  the  presence  of 
concomitant  illness,  and  concomitant 
use  of  drugs,  including  ethanol  and 
nicotine.  Analyses  to  detect  the 
influence  of  gender  should  be  carried 
out  both  for  individual  studies  and  in 
the  overall  integrated  analyses  of 
effectiveness  and  safety.  Such  analyses 
of  subsets  with  particular  characteristics 
can  be  expected  to  detect  only  relatively 
large  gender-related  differences,  but  in 
general,  small  differences  are  not  likely 
to  be  clinically  important.  The  results  of 
these  analyses  may  suggest  the  need  for 
more  formal  dose-response  or  blood 
concentration-response  studies  in  men 
or  women  or  in  other  patient  subsets. 
Depending  on  the  magnitude  of  the 
findings,  or  their  potential  importance 
(e.g.,  they  would  be  more  important  for 
drugs  with  low  therapeutic  indices), 
these  additional  studies  might  be 
carried  out  before  or  after  marketing. 

E.  Defining  the  Pharmacokinetics  of  the 
Drug  in  Both  Genden 

The  Cactora  most  commonly  having  a 
major  influence  on  pharmacokinetica 
are  renal  function,  for  drugs  excreted  by 
the  kidney,  and  hepatic  function,  for 
drugs  that  are  metabolized  or  excreted 
by  the  liver,  these  should  be  assessed 
directly  as  part  of  the  ordinary 
development  of  drugs.  The 
pharmacokinetic  effects  of  other 
subgroup  characteristics  such  as  gender 
can  be  assessed  either  by  a 
pharmacokinetic  screening  approach, 
described  in  the  1989  guideluie  entitled. 
"Guideline  for  the  Study  of  Drugs  Likely 
to  Be  Used  in  the  Elderly."  or  by  formal 
pharmacokinetic  atudiea  in  specific 
gender  or  see  groupa. 

Using  either  a  specific 
pharmacokinetic  study  or  a 
pharmacokinetic  screen,  the 
pharmacokinetics  of  a  drug  should  be 
defined  for  both  genden.  la  general,  it 
is  prudent  to  at  least  carry  out  pilot 
studies  to  look  for  major 
pharmacokinetic  differences  before 
conducting  definitive  controlled  triala. 
so  that  differences  that  might  lead  to  the 
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need  for  di^Brent  dosing  regimens  can 
be  detected.  Such  studies  are 
particularly  important  for  drugs  i¥ith 
low  therapeutic  indices,  where  the 
smaller  average  size  of  women  alone 
might  be  sufficient  to  require  modified 
dosing,  and  for  drugs  with  nonlinear 
kinetics,  where  the  somewhat  higher 
milligram  per  kilogram  dose  caused  by 
a  woman's  smaller  size  could  lead  to 
much  lai^ger  differences  in  blood 
concentrations  of  drug.  Gender  may 
interact  with  other  factors,  such  as  age. 
The  potential  for  such  interactions 
should  be  explored. 

Three  phannaookinetic  issues  related 
spedficallv  to  women  that  should  be 
considered  during  drug  development 
are:  (1)  The  influence  of  menstrual 
status  on  the  drug's  pharmacokinetics, 
including  both  comparisons  of 
premenopausal  and  postmenopausal 
patients  and  examination  of  within* 
cycle  changes:  (2)  the  influence  of 
concomitant  supplementary  estrogen 
treatment  or  systemic  contraceptives 
(oral  contraceptives,  long-acting 
progesterone)  on  the  drug's 
pharmacokinetics:  and  (3)  the  influence 
of  the  drug  on  the  pharmacokinetics  of 
oral  contraceptives.  Which  of  these 
influences  should  be  studied  in  a  given 
case  would  depend  on  the  drug's 
excretion,  metabolism,  and  other 
pharmacokinetic  properties,  and  on  the 
steepness  of  the  dose-response  curve. 

Hormonal  status  during  the  menstrual 
cycle  may  afiact  plasma  volume  and  the 
volume  of  distribution  (and  thus 
clearance)  of  drugs.  The  activity  of 
certahi  cytochrome  P4S0  enzymes  may 
be  influenced  by  estrogen  levels  and,  in 
addition,  microsomal  oxidation  by  these 
enzymes  may  decline  in  the  elderly 
mora  in  men  than  women.  Oral 
contraceptives  can  cause  decreased 
clearance  of  drugs  (e.g.,  imipramine, 
diazepam,  chlordiazepoxide.  phenytoin, 
caffeine,  and  cyclospohne).  apparently 
by  inhibiting  hepatic  metabolism.  They 
can  also  increase  clearance  by  inducing 
drug  metabolism  (e.g.,  of 
acetaminophen,  salicylic  add, 
morphine,  lorazepam,  temazepam. 
oxazepam,  and  clofibrate).  Certain 
anticonvulsants  (carbamazepine, 
phenytoin)  and  antibiotics  (rifampin) 
can  reduce  the  effectiveness  of  oral 
contraceptives.  Many  of  the  potential 
interactions  of  gender  and  gender- 
related  characteristics  (e.g.,  use  of  oral 
contraceptives)  can  be  evaluated  with 
the  pharmacokinetic  screen.  In  some 
cases,  specific  studies  wiU  be  needed. 

F;  Gender^pedfic  Pharmacodynamic 
Studies 

Because  documented  demographic 
differences  in  pharmacodynamics 


appear  to  be  relatively  uncommon,  it  is 
not  necessary  to  carry  out  separate 
pharmacodynamic/effectiveness  studies 
in  each  gender  routinely.  Evidence  of 
such  differences  should  be  sought, 
however,  in  the  data  from  clinical  trials 
by  carrying  out  the  by-gender  analyses 
suggested  in  the  guidBUne  on  the 
dinical  and  statistical  sections  of 
NDA's.  These  analyses  of  controlled 
trials  involving  both  gendera  are 
probably  more  likely  to  detect 
diffierenoes  than  studies  carried  out 
entirely  in  one  gender.  Experience  has 
shown  that  gender  differences  can  be 
detected  with  such  approaches. 

If  the  by-gender  analyses  suggest 
gender-related  differences,  orifsuch 
differences  would  be  particularly 
important,  e.g.,  because  of  a  low 
therapeutic  index,  additional  formal 
studies  to  seek  such  differences  between 
the  blood  level-response  curves  of  men 
and  women  should  be  conducted.  Even 
in  the  absence  of  a  particular  concern 
based  on  the  by-gender  analyses,  if  there 
is  a  readily  measured  pharmacodynamic 
endpoint,  such  as  blood  pressure  or  rate 
of  ventricular  premature  beats,  and  if 
there  are  good  dose-response  data  for 
the  overall  population,  it  should  be 
feasible  to  develop  dose  response  data 
from  population  subsets  (e.g..  both 
genders)  in  the  critical  clinical  trials. 

G.  Precautions  in  Clinical  Trials 
Including  Women  of  Childbearing 
Potential 

Appropriate  precautions  should  be 
taken  in  clinical  studies  to  guard  against 
inadvertent  exposure  of  fetuses  to 
potentially  toxic  agents  and  to  inform 
subjects  and  patients  of  potential  ri^ 
and  the  need  for  precautions.  In  all 
cases,  the  informed  consent  document 
and  investigator's  brochure  should 
include  all  available  information 
regarding  the  potential  risk  of  fetal 
toxicity.  If  animal  reproductive  toxidty 
studies  are  complete,  the  results  should 
be  presented,  with  some  explanation  of 
their  signiQcance  in  humans.  If  these 
studies  have  not  been  completed,  other 
pertinent  information  should  be 
provided,  such  as  a  general  assessment 
of  fetal  toxidty  in  drugs  with  related 
strudures  or  pharmacologic  effects.  If 
no  relevant  information  is  available,  the 
informed  consent  should  explicitly  note 
the  potential  for  fetal  risk. 

In  general,  it  is  expeded  that 
reproductive  toxidty  studies  will  be 
completed  before  there  is  large-scale 
exposure  of  women  of  childbearing 
potential,  i.e..  usually  by  the  end  of 
phase  2  and  before  any  expanded  access 
program  is  implemented. 

Except  in  the  case  of  trials  intended 
for  the  study  of  drug  effects  during 


pregnancy,  clinical  protocols  should 
also  indude  measures  that  will 
minimize  the  possibility  of  fatal 
exposure  to  the  investigational  dn^ 
These  would  ordinarily  indude 
providing  for  the  use  of  a  reliable 
method  of  contraception  (or  abstinence) 
for  the  duration  of  drug  exposure 
(which  may  exceed  the  length  of  the 
study),  use  of  pregnancy  testing  (beta 
HCG)  to  deted  unsuspected  pregnancy 
prior  to  initiatioo  of  study  treatment, 
and  timing  of  studies  (easier  with 
studies  of  short  duration)  to  coindde 
with,  or  immediately  follow, 
menstruation.  Female  subjects  should 
be  referred  to  a  study  physician  or  other 
counselor  knowledgeable  in  the 
selection  and  use  of  contraceptive 
approadies. 

H.  Potential  Effects  on  FertiUty 

Where  abnormalities  of  reproductive 
organs  or  their  function 
(spermatogenesis  or  ovulation)  have 
been  observed  in  experimental  animals, 
the  decision  to  indude  patients  of 
reproductive  age  in  a  clinical  study 
should  be  based  on  a  careful  risk-benefit 
evaluation,  taking  into  account  the 
nature  of  the  abnormalities,  the  dosage 
needed  to  induce  them,  the  consistency 
of  findings  in  different  species,  the 
severity  of  the  ilbiess  being  treated,  the 
potential  importance  of  the  drug,  the 
availability  of  alternative  treatment,  and 
the  duration  of  therapy.  Where  patients 
of  reproductive  potential  are  induded 
in  studies  of  drugs  showing 
reproductive  toxidty  in  animals,  the 
dinical  studies  should  indude 
appropriate  monitoring  and/or 
laboratory  studies  to  aUow  detection  of 
these  effects.  Long-term  foUowup  will 
usually  be  needed  to  evaluate  the  effects 
of  such  drugs  in  humans. 

Appendix  I 

/.  Surveys  of  Participation  of  Women  in 
Clinical  Trials  in  New  Drug 
Applications  (NDA's) 

The  extent  of  participation  of  women 
in  the  data  bases  of  NDA's  has  been 
examined  several  times  in  recent  yeare, 
by  FDA  in  1983  and  1989,  and  by  tiie 
General  Accounting  Office  (GAO)  in 
1992.  In  general,  the  genders  were 
represented  to  approximately  the  extent 
one  would  predid  from  the  gender 
prevalence  of  the  condition  treated  by 
the  drug  in  the  age  group  studied.  The 
relative  disease  prevalence  in  men  and 
women  can  vary  vrith  age.  Consider,  for 
example,  the  partidpation  of  women  in 
studies  of  anti-anginal  drugs.  Almost  all 
patients  in  angina  studies,  which 
require  vigorous  treadmill  exerdse  tests, 
are  under  75  yeare  old  and  the  large 
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majority  are  \uider  65.  Although 
•vvntually  women  develop  symptomatic 
cwonary  aitery  disease  in  their  60's, 
70's,  and  80's,  and  become  similar  to 
men  in  the  prevalence  of  this  condition, 
they  are  much  less  likely  than  men  to 
be  afbcted  in  their  40's.  SO's.  and  early 
eo's.  The  overall  NDA  data  base  for  an 
anti-anginal  drug,  made  up  primarily  of 
people  50  to  65,  will  tberefora  include 
a  significantly  greater  proportion  of  men 
than  vromsD.  Eflbrts  to  inaude  toon 
very  old  patients  in  trials,  i.e.,  patients 
in  their  70's  and  BO's,  should  lead  to  a 
greater  proportion  of  women  in  trials  of 
anti-anginal  drugs. 

ResuTts  of  then) A  and  GAO  survey* 
are  described  below.  Also  included  is  an 
analysis  of  gender  distribution  in 
recently  approved  or  submitted  NDA's 
for  antidepressant  drugs.  This  analysis 
was  omducted  to  evaliiate  the 
frequently  heard  claim  that  this  class  of 
drugs  is  studied  predominantly  (or  even 
exclusively)  in  males  despite  the  wide 
use  of  antidepressants  in  women. 

A.  The  1983  Survey 

Primarily  carried  out  to  assess  the 
inclusion  of  the  elderly  in  NDA's,  the 
1983  survey  looked  at  the  age  and 
gender  prevalence  of  patients  included 
in  11  pending  NDA's.  The  NDA's  were 
diosen  because  they  %irere  readily 
available  and  did  not  need  to  be 
retrieved  from  storage:  figures  were 
taken  by  FDA  staff  from  the  pmding 
applications.  In  one  case  (ranitidine), 
the  values  represent  only  domestic 
patients  for  only  one  claim,  leading  to 
a  small  number  of  patients:  many  more 
patimts  (those  included  in  foreign 
studies,  or  in  studies  of  other  claims) 
were  available  for  safety  evaluation. 

Table  1  shows  the  results  of  the 
survey.  As  expected,  the  non-steroidal 
anti-inflammatory  drugs  (NSAID's)  were 
studied  predominantly  in  women, 
because  arthritis,  especially  rheumatoid 
arthritis,  is  more  common  in  women. 
This  predominance  was  slightly  less 
prominent  in  the  case  of  zomepirac, 
which  was  studied  extensively  for  pain 
(geuder-neutral),  in  addition  to  arthritis. 
The  hypnotic  drug  (triazolam)  and  the 
antibiotics  (cefoperazone  and 
netilmydn)  were  studied  in 
approximately  equal  proportions  of  men 
and  women.  The  patient  populations 
included  in  the  NDA's  for  verapamil,  for 
angina,  and  bumetanide,  for  heart 
tiiTura,  were  about  two-thirds  male,  and 
about  two-thirds  of  the  patients  were 
kat  than  60  yean  old.  tn  age  group  in 
which  angina  and  heart  bilure  are  more 
prevalent  in  men  than  in  women.  In  the 
patients  over  age  70.  reprwaenting  10 
paroant  of  the  bumetanide  patients  and 
7  paroant  of  verapamil  patients,  the 


gender  distribution  was  about  equal  (49 
percent  women  in  the  verapamil  studies 
and  45  percent  women  in  the 
bumetanide  studies).  Studies  of 
ranitidine  for  duodenal  ulcer,  a 
predominantly  male  disease,  included 
about  75  percent  males.  Other 
indications  for  this  drug,  such  as  gastric 
ulcer,  would  be  expected  to  have  a 
different  gender  distribution.  The  two 
anti-cancer  drugs  in  this  survey  were 
studied  principally  for  exclusively  male 
conditions,  cancer  of  the  prostate  and 
testis. 

B.  The  1989  Survey 

In  an  effort  to  avoid  possible  selection 
bias,  all  drugs  approved  in  1988  were 
surveyed:  this  time  the  sponsors 
provided  the  data.  FDA  asked  them  to 
provide  data  reflecting  "the  principal 
data  base  used  for  safety  review"  in  the 
latest  safety  update  and  asked  that 
phase  1  subiects/patients  be  excluded. 
Sponsors  gave  eitner  data  on  all  {>atients 
or  only  patients  given  the  test  drug;  the 
estimates  of  gender  expos\ire  should  not 
be  greatly  affected  by  this  difference. 

Table  2  shows  the  results  of  the  1989 
survey  for  12  of  the  20  drues  approved 
in  1988.  Because  sponsors  had  little 
control  over  gender  distributions  in  the 
small  populations  available  for  study, 
four  orphan  drugs  were  omitted  from 
the  survey  (tiopronin  for  prevention  of 
cystine  stones:  ethanolamine  oleate  for 
esophageal  varices:  ifosfamide,  third- 
line  therapy  for  testicular  cancer;  and 
mesne,  a  prophylactic  agent  for 
ifosfamide-induced  hemorrhagic 
cystitis).  Also  omitted  were  three 
contrast  agents  for  single  dose  uses  (but 
these  agents  are  in  the  1992  GAO 
survey),  and  a  topical  product 
(oxiconazole  cream)  for  which  gender 
distribution  was  not  available. 

Again,  the  anti-inflammatory  drug 
(diclofenac)  was  studied  predominantly 
in  women  (more  than  two-thirds  of  the 
patients),  as  was  nimodipine.  for 
prevention  of  vascular  spasm  after 
subarachnoid  hemorrhage,  also  a 
female-predominant  condition. 
Pergolide,  an  anti-Parkinson's  disease 
drug:  astemizole,  an  antihistamine:  and 
octreotide,  a  drug  for  symptoms  of 
carcinoid  tumor,  were  studied  in  about 
equal  numbers  of  men  and  women.  The 
studies  of  the  cardiovascular  drugs 
nicardipine  (angina  and  hypertension) 
and  carteolol  (hypertension)  included 
59  and  67  percent  men,  respectively, 
reflecting  me  male  gender 

gredominanoe  of  angina,  and  pertiaps 
ypertension,  in  the  relatively  young 
(two-thirds  of  the  patients  were  under 
the  age  of  60)  populations  studied. 
Nizatidine  and  misoprostol  vrer* 
studied  extensively  in  duodenal  ulcer,  a 


predominantly  male  disease,  with  about 
70  percent  of  patients  being  male, 
although  approval  of  misoprostol  was 
for  a  different  claim.  Cefotiam.  an 
intravenous  antibiotic,  was  studied 
mainly  in  elderly  patients  (65  percent 
over  60: 36  percent  over  70):  about  two- 
thirds  were  male,  for  unclear  reasons. 
The  topicals  were  studied  in  a 
predominantly  young  population  (about 
90  percent  under  the  age  of  60),  more 
often  in  males.  Certain  tinea  infsctions 
(tinea  cnuis  and  tinea  pedis)  are  more 
common  in  males,  aocoimting  for  the 
high  proportion  (72  percent)  of  males  in 
studies  of  naflifine.  Why  pbotoplex  was 
studied  somewhat  more  in  males  (63 
percent)  is  not  clear. 

C  The  GAO  Survey 

In  1992,  the  GAO  analyzed  the 
gender,  age,  and  race  distribution  of  all 
NDA's  approved  from  January  1988 
through  June  1991.  Data  were  collected 
by  means  of  a  questioiuiaire  sent  to  the 
sponsor  of  each  drug.  The  number  of 
patients  receiving  the  test  drug  during 
drug  development,  domestic  studies 
only,  was  requested,  and  patients  were 
broken  down  by  gender,  age  (<15, 15  to 
49,  50  to  64,  >65),  and  race.  "The  age 
distribution  data  allow  a  separate 
analysis  of  women  of  childbearing 
potential  (taken  here  as  women  age  15 
to  49).  Data  are  available  for  53  drugs  (of 
63  drugs  approved  during  the  3  1/2-year 
period,  4  cmigs  intended  for  single 
gender  use  and  6  whose  sponsors 
provided  no,  or  no  usable,  questionnaire 
were  omitted). 

The  results  of  the  GAO  survey  are 
given  in  Tables  3A  and  3B  for  phase  2 
and  3  patients.  The  tables  show  gender 
distribution  overall  for  the  whole  data 
base  and  for  the  15  to  49  age  group  as 
well.  For  anti-inflammatory,  anti- 
infective,  central  nervous  system/ 
anesthetic,  topical,  antihistamine,  and 
cancer  dn^,  women  constituted  40 
percent  or  more  of  the  patients  studied, 
with  occasional  exceptions.  The  most 
striking  exception  is  mefloquine,  where 
only  11  percent  of  patients  were 
women.  This  occurred  because  the 
primary  studies  of  mefloquine  for 
treatment  of  malaria  were  conducted  In 
Thai  military  personnel.  Women  fairly 
consistently  represented  less  than  40 
percent  of  the  patients  for  anti-ulcer 
drugs  (duodenal  ulcer,  a  male- 
predominant  condition,  was  a  principal 
disease  studied  for  nizatidine, 
omeprazole,  and  misoprostol)  but 
accounted  for  55  percent  of  the  patients 
in  studies  of  dipentum,  a  drug  for 
ulcerative  colitis  (ulcerative  colitis  is 
more  common  in  women).  Women 
consistently  made  up  less  than  40 
percent  of  the  populations  studied  for 


cardiovascular  disease,  including 
populations  used  to  evaluate  agents 
used  to  diagnose  or  evaluate  coronary 
artery  disease,  except  for  nimodipine 
(for  spasm  aiter  subarachnoid  bleed) 
and  adenosine  (for  supraventricular 
tachycardia).  For  drugs  to  treat 
ventricular  arriiythmias  and  angina, 
both  commonly  the  result  of  coronary 
disease,  the  fraction  of  women  ranged 
from  IS  percent  (bepridil,  for 
imresponsive  angina)  to  20  to  30  percent 
(propafenone,  moricizine,  and 
indecainide),  reflecting  the  lower  rate  of 
coronary  artery  disease  in  younger 
women  and  the  fact  that  most  patients 
in  studies  are  under  60  years  old. 
Studies  of  drugs  for  hypertension 
(carteolol,  doxazosin,  nicardipine. 
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isradipine,  ramapril,  pinacidil)  included 
27  to  42  percent  women.  In  some  cases, 
these  drugs  %irere  being  evaluated  for 
other  claims,  such  as  angina  or  heart 
failure,  whidi  are  male  predominant  in 
the  age  groups  studied.  For  all  of  the 
antihypertensives,  there  were  at  least 
290  women  in  the  domestic  data  base, 
enough  to  detect  significant  gender 
differences  in  response. 

Of  interest  is  the  observation  that 
there  was  no  tendency  for  women  to 
represent  a  lower  percentage  of  patients 
in  the  IS  to  49  age  group  than  in  the 
overall  population.  There  is  thus  no 
suggestion  in  these  data  that  the 
restriction  on  participation  of  women  of 
childbearing  potential  in  early  trials 
carries  over  to  later  phase  2  or  3  trials. 


D.  Antidepressants 

By  chance,  none  of  the  surveys 
included  any  antidepressant  drugs,  a 
class  of  drug  frequenUy  dted  as  needing 
study  in  women,  both  because  women 
are  i^uenUy  given  antidepressants  and 
because  of  suspected  interactions  of  the 
drugs  with  the  menstrual  cycle. 

Table  4  shows  gender  partidpatioo 
for  sertraline  and  paroxetine,  the  two 
most  recantiy  approved  antidepressants, 
as  Mrell  as  two  agents  likely  to  be 
approved  within  the  next  year.  Women. 
as  expected  based  on  past  experienoa, 
represented  58  to  6S  percent  of  the 
patients. 

n.  Tables 


Table  1 


Onig 


AmHnllanimatory: 

Benoxaprofen  (Orailex) 
Ketoprofsn  (Orudis) 
Zomepkac  (Zbmax)  

Canflovascular 

Verapamil  (IsopSn) . 

Bumetanide  (Bumex) ... 

Hypnolic: 

Triazolam  (Halcion) 

Antfbiotfc: 

Cefoperazorte  (Cefobid) 
NetUmydn  (ftetromycin) . 

Anti-ulcer 

RarMdrw  (Zarrtac)  

Anii-cartcef  (prostate,  tastes): 

Leuproiide  (Ljjpron)  

Etopostde  (Vepesid)  . 


■•••»•••••«••■•< 


3.446 
1.579 
3.479 

1.610 
838 

4.2S4 

1.956 
3^376 

193 

387 
259 


rWOSnl  01  nw 


64 
68 
60 

36 
27 

48 

52 
43 

23 

17 
16 


32 
40 

64 

72 

51 

48 

S7 

77 

83 
84 


Table  2 


Drug 


Anti-inflammatory: 

Didolenac  (Voltaren) 

Cardiovascular/cerabrovasculan 

Nicafd^)ine  (Gardens) 

Carteolol  (CartroQ 

Nimodipine  (Nimolop) 

Anii-ulcar: 


Nizatidine  (Axid) 

Misoproaloi  (Cytotoc) 
Antibiolic: 

CafoUam  (Caiadon) 
AnV-Partdnoon: 

PergoNde  (Permax) .... 
Antlhistamina: 

Astsmizole  (Hismaniri) 
Anli<arcinoid  symploma: 

OdiaoMda  (Sanrtoetalin) 
Topical  (linaa.  sunscreen): 

NaflMlne  (NaMn) 


>••••■*■•*•*••••••••••••••«••»«••«  M  »4 


<••••••«••••••«•■»••••  ••< 


••••«••••••••••««••«, 


•••••••••••••••a •••••••«• •< 


6.175 

2.962 
1,536 
1,301 

2.063 
8,667 

844 
1336 
1.356 

455 

452 

227 


rercent  oi  nM 


60 
41 

as 

84 
91 


37 


31 

89 

39 

99 
72 


81 

71 
93 


Sf414 
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Table  3A.—  Aa  ages 


Drib 


Dswcins  (OslQMt)  .~.... 
DIciolsnBC  (Voltmn)  ... 

EtodotBC  (Lodbw) 

KSloraiK  (Toradol) 


I— <■*■■■■»« 


I  (Fkadn) .. 

Cslnwiuois  (Zafuons) 
Cslidnw  (Suprax) 

I^H^^MV^S  UvHiValJ   ....i..i...« 

WpilanWW ».. .....M... 

Miloqulm  (Lartam) .... 

(Moonazot*  (OidstBt)  

CanM  Nwvous  SystwrVAnssthsIc: 

Ctomiprafninc  (AnaframiQ 

Propofol  (Oiporvan) 

Ctozapin*  (dozaifl)  .. 

Eftazoiam  (Proaan) .... 

Pfpacuronium  (Aiduan) 

DoMcuyJuHn  (Nuromax) 

PargoMa  (Pannax) 

Canfovaacuiar 

Mmodpina  (Nimolop) 

AJanoaina  (Adanocard) 

Doxazosin  (Caidura) 

rWwBKM  (rwiuBC)  ..MM. 

Uteanipina  (Cardana) 

Dawtfaprti  (Lolanain) ^^ 

Isndipina  (Dynackc)  ...........< 

rTopaNfiono  (nnyvvnoi/ ...... 

Ramapii  (Attaca) ......... 

Cartaoioi  (Cartrel)  ........ 

Mofldzina  (Etfvnozina)  . 

Cancar 

OeSaoMa  (SandoaMin) 
sMnKfutKn  (rarapHnn) 
Lswamiaoia  (EigainiaoO 
I  (Zdfran)  ... 


•••«•••«•••< 


Tachnaacan  Map  3 
lovaraoi  (OpHray)  .. 

TC-99M  Oaatamttl  (Cardolyia) .. 
TC-«9M  Examatazhna  (Cafalac) 
i(Oamovist) 


(Culvala). 
HalobalBsol  (UNntvala) 
Maipf  mjIoI  (OijUtJiMiulul) 

CafoMani  (Cacadon) „. 

Ma^ncyaa  ■•«••.... 

1: 


(DIpanlum) 

I  (AjM) 

l(Cytolac). 
Omsprazola  (Loaac)  ... 


1.417 
1.714 
5.395 
1.248 

3.585 

2.769 

1.859 

983 

222 

1.325 

1,319 

886 

3,826 
696 
581 

1,243 
580 
987 

1,667 

343 

109 

698 

1.774 

1.915 

2.130 

1.842 

3.328 

1.723 

1.253 

1.017 

761 

884 

569 

2.214 

1,038 

939 

160 
1.101 

410 
1.102 

202 

545 

371 
730 
662 
465 
715 
646 

98 
3.854 
1.917 
2.189 

979 


Porcant  of  toW 


ramoto 


60 
64 
65 
64 

56 

67 
60 
36 
38 

39 

11 
35 

54 

48 
37 
50 
52 
39 
43 

68 
48 

42 
36 
37 
32 
27 
30 
33 
28 
21 
23 
15 

38 

77 
48 
29 

43 
45 
41 
29 

28 
31 

40 
42 
46 
63 
34 
47 

56 
36 

37 
26 

41 


40 
36 
36 
36 


33 

40 
64 
62 
61 
89 
65 

46 
52 
63 
50 
48 
61 
57 

31 
52 
58 

64 
63 
68 
73 
70 
67 
72 
79 
77 
85 

62 
23 

62 
71 

67 
56 

60 
71 
72 
60 

60 
50 
64 
47 
66 
53 


63 

74 

80 
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AnlMnllammatory/Anatgesic: 

Otzodn*  (Oalgan) .. 

Didofanac  (VoKaran) 

Etodolac  (Lo(Sne) 

Kttorolac  (Toradol) 
AnU-Medives: 

Ofloxacin  (Fk>xin) 

Cefmetazole  (Zetazone) 

Ceffxime  (Suprox) 

Fkjconuol*  (Diflucan) 

NafUflna  (Naftin) 

Cafpiramida 

Mafloquina  (Lariam) 

Oxioonazoia  (Oxistat) 
Cantral  HetvoM  SysianVAnasthalc: 

Ctomipramina  (AnaframiQ 

Propofol  (Oipravan) 

Ctozapina  (Clozaril) 

Estazoiam  (Prosan) 

Pipacuronium  (Arduan) 

Ooxacurium  (Nuromax) 

Pargolida  (Parmax)  ... 
Cardiovascular: 

Nimodipina  (Nimotop) 

Adanosina  (Adanocard) 

Doxazosin  (Cardura) 

PinaddM  (Pindac) 

Nicardipina  (Cardana) 

Banazepri  (Lotansin) 

tsradipina  (Oynacirc) 

Propafanona  (Rhythmol) 

RarnaprN  (Altaca) 
Cartaolol  (Cartrol) 
Moricizina  (Ethmozine) 
Indacainide  (Decabid) , 
Baprfdil  (Vasoor) 
Cancan 

OctraoMa  (Sandostatfn) 
Cartxiplatin  (Paraplattn) 
Lavamisola  (Ergamisol) 
Ondansetron  (Zofran) 
Diagnostics: 

Tactmescan  Mag  3 
iovarsol  (Optiray) 
Gadopentatata  (Magnavist) 
TC-99M  Sastamibi  (Cardolyta) 
TC-99M  Exaniatazima  (Caratac) 
lotraian  (Osmovist)  ... 
Topicais: 

Ptxjtopiax 

Fluticasone  (Cutivate) 
Halobatasol  (Ultravate) 
Melipranolol  (Optipranolol) 
Cafoliam  (Caradon) 

Rav-Eyas  

Gastrointastirud: 

Oisalazina  (Dipantum) 

Nizatidina  (Axid) 

Misoprostol  (Cytt^BC) 
Onteprazola  (Losac) 
AntiNstainina: 

Asternizole  (Hismanal) 
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Table  3B.— ages  15  to  49 


Table  4.— All  Ages 


Sartalina  (Zoloft) 


Drug 


3941t 
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Dnio 

Date 

n 

Pwonlol  toM 

r«fnnln 

1  wraM 

Male 

PWOHMfeW  (PSSOQ  ...MM 

PvndbiQ  No.  1 ~~»- 

PHMnQ  No.  2  >MM»MM.. 



1992 
NA 
NA 

4.126 
2.181 
2.2S6 

65 

62 
62 

36 

36 

»..>M 



38 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  It  general  informatioa 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  infbnnation 
Machine  readable  documents 

Cod*  of  Fodoral  RaguiatiofM 

Index,  finding  aids  ft  general  information 
Printing  schedules 

Laws  ' 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Prattdcntial  Oocumonts 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

TIM  Unltad  StatM  Govommont  Maniwi 

General  information 
Olhor  8«rvico« 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hfiaring  impaired 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-6227 
523-3415 


523-5641 
523-5230 


523-5230 
523-5230 
52»-6230 


523-5230 


523-3447 
523-3167 
523-4534 
523-3167 
523-6641 
523-5229 


cLfCTRONIC  BULLETIN  BOARD 

Free  Bectronic  Bulletin  Board  service  for  Public  202-275-1536, 
Law  numbers.  Federal  Register  finding  aids,  and  or  275-0920 
a  list  of  Clinton  Administration  officials. 
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3CFR 

Exacuttv*  Orders: 
6546  (Revoked  by 

PLO6989  0f 

July  6) 36083 

12737  (Revoked  by 

EO  12852) J5841 

12775  (Revoked  in 

part  by  EO  12853) 35842 

12779  (Revoked  In 

part  by  EO  12853) 35842 

12846  (See  DOT  final 

rule  of  June  25) 35828 

12852 35841 

12852  (Amended  by 

EO  12855) J9107 

12853 35842 

12854 36567 

12855 39107 

AdiiHiilab  alive  Orders; 
Presidential  Oetemilnations: 
93-28  of  June  25. 

1993 37631 

93-29  of  June  29. 

1993 35357 

Pfodwiifltions ! 
6515  (See  Proc. 

6579) 36839 

6576 361 1 7 

vOf  »  •••••••••••■••••••••••■••••••••■•vJOt^UI 

6578 36585 

6579 36839 

6580 38659 

Mamoiandums: 

July  19.  1963 39109 

Nottcas 

July  20,  1993 39111 

5  CFR 

230 36119 

250 36119 

532 38263 

581 35845 

890 38661 

1201 36345 

1209 36345 

2634 „ 38911 

7CFR 

2 35359 

226 37847 

240 391 1 3 

246 37633 

250 39113 

301 36589.  36590.  36591. 

39123 

319 38263 

354 38269 

400 _ 36592 

723 36853.  36857 

906 37635 

910 38271 


922.... 
823... 
924.... 

945 

967 

981 

987..„ 
1097... 
1098... 
1099... 
1108... 
1211... 
1421... 
1464... 
1435... 
1755... 
1924... 
1930... 
1940... 
1944... 
1951... 

1955 38913.  38948 

1965 38813 

1980 38861 


..« .•«. .38272 

••  ••■••■  »—♦»««— JPiC^JC 

.36274 

38276.  38277 

~ J7636 

..37636 

.34359 

35361 

34362 

.38278 

38509.  38663 

.36857.  36861 

36252 

. — 38913 

38913 

38913 

.36913 


55 37872.  38602 

56 37872.  38602 

59 — 37872.  38602 

70 37872.  38602 

330 38308 

400 37874 

1421 38311 

1 468 37876 

6CFR 

»* •>-»••—.»•..•.•»..••»  .38862 

100 38045 

212 38045 

245 35632 


...38312 
...38312 
...38312 


208.. 
236.. 
242.. 


9CFR 

1 

2 

78"Z" 
91 


30124 

39124 

..„ 36593 

37639 

92 37641,  37642,  38282. 

38854 

v'O  ««••••.■•*••••••••••■•*«••••••«•■••••  O  *  O^C 

1» 38854 

317 36046 

381 .38046 
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96.. 
96.. 


36316 
.37660 

■MMOC 


11  cm 


4 

5 

7 

102., 
111., 

12  cm 

264b 
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.36764 
.36764 
.36764 
.36764 
.36764 


.38702 
.35363 


24 36474 

563 38730 

V  ■^•••••■■•■•••■■a  -••■•••••••••••••■••O^HJV  * 

14  cm 

21 36702,  36703 

23 38634 

25 36345.  36348.  36360. 

29 J8702.  38703 

38 35860,  36130,  36131, 

36863,36865,38263,38285. 

38510. 
38511.38513.38516.38130 

'  <  ■»— >«.^».»>«— »..30o8o 

/c»**M«*MM»*»*«*M«  «•.*««••••••••.  oo280 

73. .»....».•...„..... —•»... 38287 

V«  •••••••••••••••••••••■■••oBZ^Vi  o^olo 

108 . 36802 

wfl>  i»»»«**H**.*»«M»a****..*....9o82o 

23 „ 38028 

25 36116,  36738,  38642 

iW  ••»••••••••  9d4  1 3f  3oB8vi  35B89f 

36000, 36802, 35904. 36905. 

36627 

38321 .  38540, 36701 ,  38702! 

38864,38986 

71 36157,  36158, 36628, 

36322.38734 

91 36738 

121 36116.  36736 

136 J6116. 36738 

1 272 J6150 

15  cm 

770 36363 

775 ~.36363 


777., 
785. 
787., 
786., 
790., 
806., 
921.. 


606 

16  cm 

1145 

1210 

1700 


..36353 
..36353 
..36353 

..36363 
..36363 

,.38280 
.36214 

.36324 


37554 

37567 

...^.••38861 


244 „ 36414 

412 „. .......36007 

17  cm 

i  ■>■■••«••■••••■•*••••••••■■•••■■•••••■> w'w^^ 

230 » 36367 

240~_ 36866. 37413.  37655 

248 35367 


240.. 
270., 


.37445,  38082 
38095 


18  cm 


157., 
260., 
271., 
284.. 
385.. 


.38290.  38524.  38964 
— 38524 

38528 

38524 

38524 


36 36172 

284 37447 

341 37671 

342 37671 

343 37671 

*^^9 '••••■••••••••••••••••••••■••••■•••O'O '  I 

347 37671 

362 37671 

360 37671 

361 37671 

375 .35415.  37671 


19  cm 

148 . 

151 


..35862,  38167 
37853 


12 37864 

^^■■•••••••••••••••••••••••••••••«*Ba**O'0O^ 

133 37884 

1 78 .........................37884 

2ocm 

404 J6008.  36133 

416 36069 

21  cm 

6 39141 

73 36134 

178 — 37854 

291 38704 

510 36134,  37855,  38971 

520 36134,  38871 

524 38972 


.38641 
.36290 
.36416 


360.. 
870.. 
876.. 


22  cm 

120 

121 

122 

123 

124 

125 

126 

127 

130 


...39280 
...39280 
...39280 
...39280 
...39280 

38280 

..35864,  39280 

„ 39280 

39280 

„ 39280 


as  cm 

140 39142 

625 38293 

636 38973 


.38987 
.38887 
.38987 
.38887 


710...., 
712..._ 
713...« 
720 


24  cm 

203 

236 

241 

248 » 

280 


35369 

.„.. 37802 

...~.... 37802 

37802 

38530 

572 36518.  36546 


37885 

35724 

35724 

— 35724 

35724 

35724 

35724 

35724 

35724 

880 35416 

881 3541 6 


18 

202.... 
207.... 
213..., 
220.... 
221..., 
232.... 
234.... 
241.... 
244.... 


883 


I  ••••»«••••••• •■•••! 


.35416 


884 35416 

886 35416 

888 36175 

3500 36176 

26  cm 


31 3541 9 

27  cm 

9 35865.35877 


4 „ 35908 

5 35908.36516 

7 38542.38543 


28  cm 

0 

9 •••••••••••• 

14 

55 

540 

541 


...35371 
...37417 
...36867 
...35371 
...39094 
...39094 


36..., 
301.. 
640.. 
545., 


.37052 
.39098 
.39096 
.39096 


29  cm 

1400 


.38498 
.35377 


1915 35512 

2606... 36377.  37991 

2610 38049 

2612 „ 35377 

2615 „ 35377 

2616 35377 

2619 38050 

2622 35377.  37991.  38048 

2623 35377.  37991 

2w44 „••• 38Uo1 

2676 38052 

30  cm 

202 37420 

206 37420 

904 38532 

920 .- 36135 

938 36139 


906.. 

913.. 
914.. 
915.. 
916.. 
934.. 


38989 

...... — 38543 

38543 

38891 

37449 
935 36177.36178 


31  cm 

203 

585 


.35395 
.35828 


32  cm 

199 35400 

706 36867 

341 38368 

354 39360.  39368 

355 38369.  39368 

356 38360.  39366 

357 38360,  39365 

358..... 39360.  39363 

359 39360.  39362 

360 39360.  39361 

361....„ „ 38360 

364 39360 

369 39368 

377 39360 

385 30360 

386 30360 

387 „.>„..... 38360 

303 38360 

398 38360 

399 38360 


501 37770 

552 37774 

33  cm 

100 36355.  38053.  38054, 

38055, 38298. 38299, 38300, 
38301,39144 

110 36366 

117 36357, 

38056,  30145,  30146 

164 36141 

165 36357,  36687,  36868, 

38056, 38302. 38150, 38151 
334...„ .37606,  37888 


110 .38100,38101 

11 '•••••••••••••■•••••••••dOoZvi  3B10Z 

131 . 38993 

132 38083 

137 SIMM 

«ftM  avM  ••••••••«•••**«•••«  ftM****  ••  •••97888 
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206. 

212., 
218.. 
221. 
222. 

230. 
231.. 
236.. 
237.. 
236.. 
263.. 
280.. 
282.. 
300.. 
301.. 
303.. 
305.. 
307.. 
309.. 
315.. 
316.. 
318.. 
319.. 
324.. 
327.. 
356.. 
361.. 
363.. 
376.., 
378.., 
380... 
400... 
401... 
402... 
403... 
405... 
406... 
407... 
406... 
409... 
410... 
411... 
412... 
413... 
414... 
415... 
416... 
417... 
418... 
419... 
421... 
422... 
423... 
424... 
425... 
426... 
427... 
428... 
431... 
432... 
433... 
434... 
435... 
436... 


.36869 
.36869 
.36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
.36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
,.36869 
..36869 
..36868 
..36869 
..36869 
..36869 
..36869 


.35762 
.36869 


.36869 

.36869 
.36869 
.36669 
.36869 


.36869 
.36868 
.36869 
.36869 
.36869 
.36869 


••*«••••••••••«■• 


..36869 

..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
.36869 


.36869 
.36869 
.36869 
.36869 
.36869 
.36869 
.36869 
.36869 


437 
438 

441 

460 

461 

462 

463 

464 

471 

472... 

473 

474 

475 

476 

477 

489 

490 

491 

555 

562 

581 

600 

608 

609 

612 

617 

624 

625 

626 

627 

628 

630 

636. 

637. 

639. 

648. 

653. 

654. 

664. 

668. 

671. 

674. 

675. 

676. 

682. 

685. 

690. 

755. 

757. 

758. 

762. 

769. 

770. 


-~38711 
..38711 
..36868 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36669 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
.36869 

36869 
36866 


.36008 
.36869 

.36869 


OflOflO 


..36868 
..36869 

..38482 
.38504 
.38504 
.38504 

.38504 
.38504 


361 

631 

632 

633 

634 

635 

650 37890 

692 J6110 

36CFR 

51 36598 

PrepoMdRulM: 

1191 37052.  38204 

37CFR 

1 - 3871 9 

PropoMdRulM: 

2 39102 

10„ 38994 

38CFR 

2 39152 


51 38816 

52 37421.  37423.  37426, 

37658.38058.38060.3881^ 

85 36871 

131... 36141 

180 36358,  36359,  37861, 

38980.39153 

185 36358,  37862 

186 37867 

228 35884 

260 38816 

266 38816 

414 36872 

PropoMdRulM: 

Ch.  1 37450.  37991.  38546 

52 36905,  37450,  37453, 

38108,38326 

63 37778 

81 36908,  37453.  38106. 

38331 

82 38735 

88 35420 

180 36366,  37893 

186 .....J6366.  39180 

261 36367 

300 37693 

372.„ 36180 

42CFR 

405 

414 

417 

435 

436 „ „.. 


>•• •••••••M*. 37994 

37994 

38062 

•  •••••••••••••••••a 3vW9Z 

— » 39092 

*93 39154 


51a.., 
417... 


.38995 

.38170 


43CfR 

3730 38188 

3820 38188 

3830 38186 

3850 ;38186 

PropoMdRulM: 

11 39328 

PuMIc  Lend  Oftfwst 

6983 38602 

35408 

35409 

6989 38083 

44CFR 

65 _ 38303,  38305 

67 38083 

354 35770 

PropoMdRulM: 

67 38333 

45CFR 

PropoMdRulM: 

400 39181 


1 36142.  37867.  38534 

15 37429 

34  »»»M«......  •.•,..„„»•••.,•.  „...3S1 42 

«^9***«M«*  »»♦«»———.  ••  •••••«*•••.  ••  .Sd  1 48 

43 36142 

61 36143.  36145.  38636 

64 .36143 

65 36145 

69 .36143.  36146 

73 36409,  35410.  37431, 

38087, 38068, 38534. 3853^ 

76 „ 36604, 

38088,  30184.  39185 
90 _  J6362.  38537 


Ch.  1 36630 

61 37894 

73 35420.  35421.  36184. 

36374. 36375, 36376, 37455. 

37696.38111,38547,38548 

76 .39184.39185 

90 — 36548 

48CFR 

2 37868 

viM •«•>••••••••••«»•••••••••.. ..36363 

906 36363 

vl  9>««******a*»«  ••...•»•.•••■•••••«.. 3q3o3 
91 0**MM»»«*H.**«a.aM*«**«*»***.*. 36363 

919 „ 36363 

922 ......36149,  36363 

935 ...37868 

937. — 36149 

952 „ .36149.  36363 

970 .36149.  36363 

PfopoMd  RuIm: 

909 38340 

91 7.... 3691 8 

970 38340 

1823 „ 37697 

1852 37697 

49CFR 

37 > 36204 

218 36605 

^^^■•■■•••••••■••••••••••M»«»***a.>..3DD09 

541 36376 

571 .361 52.  3661 5 

604 36894 


37 37052 

171 36920.  37612.  38111 

172 37612 

173.. „ 37612 

174 37612 

177 _ 37612 

1 79 3761 2 

390 37895 

392 37900 

393  •■•••••••••M  ••••*•••*•  ••••••^•••■3/9U0 

642 38999 

543 35422 

571.. 38346 


iv 
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nem 

17  .> 
227. 

86„. 
286. 

611. 
62S. 


36619 

36154 

.36167 


630 37443 

646 36606. 36156.  36613 

666 — ~. 36077 

006 ...36607 


661. 
662. 


.30161 
..36726 


671 ........ J6000.  36727 

672 36607.  37660. 37970. 

37871.36167 
675 36607, 37660. 30162 


17 36184.  36370.  36367, 

36024.37600.36540.36552. 
38663t  38736 

23 „ 36112 

ZZ /••••••••«••••«•■••«• •• 3oSo4 

642 36632 

UST  OF  PUBLIC  LAWS 

This  Is  a  oondnuing  M  of 
pubic  bila  Irani  Ow  ouiranl 
MMion  of  ConoraM  wNdi 


hawa  bacoma  Padaial  laws.  R 
may  ba  usad  m  conjunction 
w«h  -PLUS"  (Pubic  Laws 
Update  Sarvica)  on  202-52^ 
6641.  Tha  toxt  of  laws  Is  not 
pubMwd  m  ttw  Fadaral 
Ragialsr  but  may  ba  ordsfad 
In  IndMdual  pamphM  fonn 
(rafsrrad  to  as  "sip  laws") 
from  ttw  Ouparinfandsnt  of 
Docuwsnfs.  U.S.  Govsmmant 
PrinOng  OiHca,  Washktglon, 
DC  20402  (phona.  202-512- 
2470). 

Kit  866^  J.  103-61 

To  dsslgnata  ttw  fadWy  of  ttta 
UnMsd  Staisa  Postal  Ssfvica 


localad  at  20  Soutti  Mainin 
Baavar.  Utah,  as  ttw  "Aba 
MunJock  UnNsd  Statss  Post 
Oflica  Buldkig".  (July  16, 
1003;  107  Stat  270:  1  paga) 

HJ.  Raa.  213/PJ.  103-62 

Dsslgnattng  July  2,  1903  mi 
July  2.  1094  as  "Nationirt 
Ulscacy  Day".  (July  16.  1993; 
107  StaL  271;  2  pagas) 


Last  List  foly  8. 1903 


19  93 


The  total  cost  ol 
postage  and  ban 

(Company  or  Perse 

(Additional  address 

(Street  addi»s) 

(City,  State.  ZIPC 

(Day  ime  phone  in 

(Purchase  Order  N 
Msy  we  make  your 


UMI 


Public  Laws 


103d  CongroM,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  rMerred  to  as  slip  laws,  are  the  initial  put>ltcation  of  F=ederal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularty  upon  enactment,  for  the  103d  Congress,  1st  Session,  199a 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  W^tshington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


I  Order  ProcMaing  Cod«: 

U  6216 


Charge  your  ordT 
lb  Cu  your  onlen  (202)  512-2233 


Superintendent  of  Documents  Subscriptions  Order  Fonn 

I I  Y Ci2>,  enter  ay  subscription(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  lor  $156  per  subscription. 

I  The  total  cost  of  n^  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

I  postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  ftyment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        L 
LJ  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I  I  I  I  I  i-n 


(Street  address) 


(City,  State.  ZIP  Code) 


(Day  ime  phone  includii^  area  code) 


I  (Purchase  Order  No.) 

YES    NO 

May  we  make  yoor  name/MldreH  awaiiable  to  other  matters?  I J   LJ 


I  I  I  I  I  I  I  I  I  m 

an 


(Cfcdit  card  expiratioo  dale) 


Thank  you  fitr 
your  order! 


(Authorizing  Signature)  (vnt 

Mail  lb:    New  Orders,  Superintendent  of  Documents 
PA  Box  371954.  Pittsburgh.  R^  15250-7954 


VOL 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
Order  processing  code:  •^jjj  Charge  yoor  order. 

1  ILdy  please  send  me  the  following  indicMed  pwMications:  To  tu  your  e»dw»  and  liiqiiMM-(20^  S12-22S0 


D 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $S.SO  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


.  Fonign  OTdeca  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
tiypaarPriat 


(Company  or  persoaal  name) 


(Additional  address/attention  Una) 


(Street  address) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account       I    I    I    II    iTI-n 
LJ  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


L 


± 


1 1 1 1 1 1 1 1 II II II 

1     1     1 

1    1    1 

Tkamk  ynu 

foryom 

r  order! 

(Credit  card  cxpirMioa  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mai  lb:  New  Orders.  Superintendent  ci  Documents.  PQ  Box  371954,  Pittsburgh.  lA  15250-7954 


(Rev  12/91) 


UMI 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

A!  renewal  lime,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  PR  SMrrH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R. 


MD    20747 


VOL 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUnK:  RsviMd  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
b*  tued  togethei:  This  uaeful  lefierence  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Fsderal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  loa«  they  must  be  kept 

The  GUIDE  is  formatted  and  numbered  to 
pardlri  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  imifonnity  ol  cititkm  and  ewy 
reference  to  the  source  document. 

Compiled  by  the  OfBce  of  the  Rsderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Older  Fbrm 
LJ  Y£S.  please  send  me  the  following: 


n 


L  ^  J 


ic^ 


mEttff 

lb  Cu  your  orders  (202)  512-2250 

pie*  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  lotti  coat  of  ny  ORier  ii  $_ 


postage  and  handlii^  and  are  subject  to  change- 


bienatiaoat  antomers  pleaae  add  2S%.  Prices  ioclwie  regalv  domettie 


(Coovany  or  Penooal  Name) 


(Please  typeavymO 


(Additional  address/aQenboa  line) 


(Street  addrcM) 


(City.  SiMe,  ZIP  Code) 


(Diirtinie  piione  including  am  code) 


(Pndiaie  Order  Na) 


Tn   MO 

•«alableiootk(raaikn?(Z]  D 


Method  of  I^ymcnt: 
LJ  Check  RgfaUe  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
LJ  VISA  or  MastcfCard  Account 

I  N  M  I  I  I  M  I  I  I  M  I  I  IT-n 
Q 


(CitA  card  exptntkn  dM^ 


Thank  you  for 
your  order! 


(AMborizim  Signature)  am) 

Mail  lb:    New  Orders,  S^iperintendent  of  Documents 
pa  Box  371954,  Pittsbuigh,  R\  15250-7954 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICRO-EDITION.  THIS  REPRODUCTION  IS 
MADE  FROM  THE  BEST  COPY  AVAILABLE. 
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OEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 
[Docket  No.  92-077-2] 

Pink  Bollworm  Quarantine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
quarantine  and  regulations  on  the  pink 
bollwonn  to  remove  restrictions  on  the 
interstate  movement  of  okra  seed.  We 
have  determined  that  this  change  is 
warranted  because  of  the  development 
of  new  seed-sorting  technology,  which 
allows  the  detection  and  separation  of 
webbed  seed  containing  the  pink 
bollworm.  This  action  relieves 
restrictions  while  continuing  to  prevent 
the  artiflcial  spread  of  the  pink 
bollworm. 

EFFECTIVE  DATE:  July  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  G.  Grefenstette,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  room 
644,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  (301)  436- 
6365. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  pink  bollworm  quarantine  and 
regulations  (contained  in  7  CFR  301.52 
et  seq.  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  artificial  spread  of  the  pink 
bollworm  {Pectinophom  gossypiella 
Saund.).  A  dangerous  insect  harmful  to 
cotton,  okra,  and  certain  other  plants, 
the  pink  bollworm  is  not  widely  present 
or  distributed  in  the  United  States.  The 
regulations  quarantine  States  of  the 
United  States  infissted  with  pink 


bollwonn  and  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  States.  Prior  to  publication 
of  this  document,  $  301.52(b)  of  the 
regulations  listed  as  a  regulated  article 
all  parts  of  okra  plants,  except  canned 
or  frozen  okra,  and  except  fresh,  edible 
^its  of  okra  destined  for  certain  States 
during  certain  time  periods. 

On  April  19, 1993,  we  published  in 
the  Federal  Register  (58  FR  21113- 
21114,  Docket  No.  92-077-1)  a  proposal 
to  amend  the  regulations  by  removing 
the  restrictions  on  the  interstate 
movement  of  okra  seed  by  adding  it  as 
an  exception  to  the  list  of  regulated 
articles  in  §301.S2(b). 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  May  19, 1993.  We 
received  one  comment  by  that  date.  The 
comment,  from  an  okra  seed  producer, 
was  in  favor  of  our  proposal  as  written. 

Therefore,  based  on  tne  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  Bnal  rule. 

EfiTective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effisctive  less  than  30  days  after 
publication  in  the  Federal  Register. 
Implementation  of  this  rule  in  less  than 
30  days  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  Planning  for  the 
shipping  season  for  okra  seed  is  in 
progress.  Making  this  rule  effective  in 
less  than  30  days  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  during  this  year's 
shipping  season.  Therefore,  the 
Administrator  of  APHIS  has  determined 
that  this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 


regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

In  accordance  with  5  U.S.C  603.  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  rule  on  small  entities. 

The  Secretary  of  Agriculture  is 
authorized  under  the  Plant  Quarantine 
Act  and  the  Federal  Plant  Pest  Act  to 
promulgate  regulations  prohibiting  or 
restricting  the  movement  of  plant  pests 
or  products  or  other  articles  into  the 
United  States  or  interstate  to  prevent  the 
introduction  or  dissemination  of  such 
plant  pests.  This  rule  primarily  affects 
domestic  okra  seed  producers. 

This  rule  removes  restrictions  on  the 
interstate  movement  of  okra  seed  from 
regulated  areas  in  Arizona,  Arkansas. 
California,  Louisiana,  Mississippi,  New 
Mexico,  Oklahoma,  and  Texas.  Prior  to 
publication  of  this  rule,  all  okra  seed 
produced  in  regulated  areas  in  these 
States  had  to  be  fumigated  before  being 
moved  interstate.  There  are  5  to  10 
farmers  within  the  regulated  areas  in 
these  States  who  produce  about  95 
percent  of  all  the  okra  seed  in  the 
United  States.  Of  this  okra  seed,  90  to 
95  percent  is  shipped  interstate. 

Based  upon  okra  seed  production 
only,  all  the  fanners  could  be 
considered  small  businesses;  however, 
only  two  or  three  of  those  farmers  can 
be  considered  "small"  entities  based 
upon  their  total  fanning  income.  For  the 
majority,  okra  seed  production  is  only  a 
small  part  of  their  total  production. 

This  rule  saves  okra  seed  producers 
both  time  and  money.  The  savings  can 
include  the  cost  of  chemicals  (for 
example,  methyl  bromide  for 
fumigation),  facility  maintenance,  and 
USDA  inspection  and  transportation. 
Most  of  the  fanners  maintain  fumigation 
facilities  on  site.  At  least  one  fanner 
transports  seed  to  a  facility  for 
fumigation  under  APHIS  supervision.  In 
either  case,  removal  of  the  restriction  on 
okra  seed  results  in  time  savings. 
Although  the  exact  amount  of  time  is 
hard  to  quantify,  the  affected  farmers 
save  the  time  associated  %vith 
transporting  seed  for  fumigation  or 
waiting  for  a  USDA  representative  to 
oversee  the  fumigation.  Depending  uf>on 
the  availability  of  a  USDA 
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representative,  a  fanner  could  wait  an 
additional  3  weeks  to  more  tbe  okn 
seed  interstate.  The  fumigation  process 
itself  takes  about  3  days,  with  costs 
estimated  at  $200  to  $300  per 
fumigation  for  time  and  equipment 

A  large  okra  seed  producer  (owning 
300  acres  that  produce  between  240.000 
to  360.000  poiuKis  per  year)  could  save 
several  thousand  dollars  a  yew 
(including  $1,000  to  $1,500  per  year  in 
trucking  costs).  Actual  cost  savings  will 
vary  depending  upon  the  size  of  tiie 
crap  and  the  number  of  fumigations 
needed  to  cover  the  entire  crop. 

In  1991,  one  fumigation  fscuity  in 
Oklahoma  treated  227.400  pounds  of 
okra  seed.  The  estimated  direct  cost  to 
the  Animal  and  Plant  Health  In^Mction 
Service  (APHIS)  and  the  okra  seed 
producers  who  used  the  facility  was  no 
mora  than  $10,000.  The  okra  seed 
producers  who  have  on-site  fumigation 
iacilitias  will  likely  save  a  similar 
amount  of  money.  Therefore,  based 
upon  eight  producers  each  saving  a 
maximum  (rf  $10,000,  the  total  savings 
to  the  okn  seed  producers  could  be  a 
manmun  of  $80,000. 

Another  considen^ion  is  the  risk  that 
fumigating  with  methyl  bromide  can  kill 
the  genninating  capabilities  of  the  okra 
seed  if  it  is  not  allowed  to  dry 
sufficiently.  This  happens  occasionally, 
causing  more  than  $2j000  in  losses  per 
occurrence.  The  same  losses  can  occur 
if  the  fumigation  equipment 
malfunctions,  possibly  destroying  the 
okra  seed  crop.  There  have  beien 
instances  where  the  equipment  has  not 
functioned  properly,  and  the  seed  was 
saved  firom  destruction  only  by 
precautionaiv  measures. 

Additionally,  because  the  fiaimers 
must  delay  harvesting  to  allow  the  seed 
to  dry  to  a  low  moisture  content  before 
fumigation,  some  of  the  crop  may  be 
destroyed  in  the  field  during  the 
harvesting  process.  This  can  amount  to 
a  loss  of  about  $30  to  $50  per  acre, 
depending  upon  the  yield  pet  acre  and 
the  weather.  Tbe  potential  loss  to  a 
farmer  with  300  acres  can  average  about 
$9,000  to  $15,000  annually.  By 
removing  this  potential  loss  and  the 
$10,000  fumigation  cost,  this  rule  could 
result  in  a  maximum  possible  savings  of 
$25,000  per  bnner  per  year  ($200,000 
per  year  for  the  entire  industry). 

In  summary,  removing  the  restrictions 
on  okra  seed  will  benefit  farmers  by 
saving  them  both  time  and  money. 
Further,  all  aKactad  entities,  including 
seed  companies,  wholesalers,  retailers 
and  consiunera,  wrill  benefit  from  the 
decrease  in  &e  time  it  t^cas  to  market 
the  crop.  Since  about  95  percent  of  all 
okra  seed  is  produced  within  tiie 
quarantined  States,  competition  from 


other  formers  outside  these  States  is 
virtually  nonexistent.  Thus,  any  adverse 
effects  caused  by  the  removal  of  the 
regulation  will  be  insignificant. 

Two  alternatives  to  the  provisions  in 
this  rule  were  considered.  We 
considered  removing  restrictions  on  the 
interstate  movement  of  only  okra  seed 
that  is  processed  using  the  new 
technology.  We  rejected  this  alternative 
because  nearly  all  okra  seed  is 
processed  today  using  equipment  that 
removes  webb«d  okra  seed.  The  amount 
of  unprocessed  okra  seed  moving 
intwstate  from  regulated  areas  to 
nonregulated  areas  is  insignificant  and 
poses  no  significant  pest  risL  We  also 
considered  taking  no  action  and 
continuing  the  restrictions  on  the 
interstate  movement  of  okra  seed  frvm 
the  quarantined  States  of  Arizona, 
Arkansas,  California,  Louisiana, 
Mississippi,  ^4ew  Mexico,  Oklahoma, 
and  Texas.  This  alternative  was  rejected 
because  it  would  continue  an 
unnecessary  economic  burden  on  okra 
seed  producers  in  the  quarantined 
States.  This  nile  allows  the  unrestricted 
interstate  movement  of  okra  seed  while 
preventing  the  dissemination  of  the 
pink  bollworm. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  wflewed 
under  Executiw  Order  12778,  Qvil 
Justice  Reform.  This  rule:  (1)  Pioempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  nile;  (2) 
has  no  retrosctive  affect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challmiging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  infonnation 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  USXl.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  981 

Agricuhiinl  commodities.  Plant 
diseases  and  pests,  Quarantinei, 
Reporting  no  recordkeeping 
requirements.  Tkansportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  asrouows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
ISOff.  161, 162,  and  164-167;  7  CFR  2.17, 
2.Sl,«nd371.2(c]. 

2.  In  §  301.52,  paragraph  (b)(10)(i)  is 
amended  by  removing  the  wcud  "and"; 
paragraph  (b)(10)(ii)  is  redesignated  as 
paragraph  (b)(10)(iii);  and  a  new 
paragrai^  (bKlOHii)  is  added  to  read  as 
follows: 


1301.52 

Marataii 

artidaa. 


resiriciMn  on 
af  aoadfiMl  rMuilalMi 


(b)*  •  • 

(10)*  •  • 

(ii)  Okra  seed;  and 


Done  in  Washington,  DC,  this  16th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Mealnting  and  Inspection 
Services. 

(FR  Doc.  93-17558  Filed  7-22-93;  8:45  am) 
MUJNQ  coot  M10-»»-^ 


7CFRPart301 
[Docket  No.  tfr-ISS-a] 
RIN057»-AA39 

Gypsy  Moth 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTWN;  Final  rule. 

BtlMMARY:  We  are  revising  the  gypsy 
moth  quarantine  and  regulations  to 
incorporate  substantial  changes 
resulting  from  a  review  of  the 
regulations.  This  final  rule  changes 
certahi  gypsy  moth  program  procedures, 
regulated  areas,  regulated  articles,  and 
inspection  and  certification 
requirements.  These  duinges  are 
necessary  to  help  prevent  the  artificial 
spread  of  gypsy  moth. 
EFFECTIVE  DATE:  Final  rule  efiective 
August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  McGovem,  Operations  Officer. 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  632,  Federal 
Building,  6505  Delcrest  Road, 
HyattsviUe,  Km  207B2.  301-436-8247. 

SUPflUEaiENTARV  MFORMATXMI: 


The  gypsy  moth,  Lvmantria  dispar 
(Linnaeus),  is  a  highly  destructive  pest 
of  forest  trees.  The  gypsy  moth 


UMI 
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qtiarantine  and  ragulationc  (set  forth  in 
7  CFR  301.45  et  saq.  and  rafaired  to 
below  as  the  regulations)  quarantine 
certain  States  because  of  the  gypsy 
moth,  establish  regulated  areas  within 
those  States,  and  restrict  the  interstate 
movement  from  regulated  areas  of 
regulated  articles  and  outdoor 
household  articles  (OHA's).  in  order  to 
prevent  the  artificial  spread  of  gypsy 
moth. 

On  December  4, 1992,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Rogiiiter  (57  FR  5737&-57390, 
Docket  No.  89-165-1,  referred  to  below 
as  the  proposed  rule)  that  proposed  to 
revise  the  gypsy  moth  regulations  by 
discontinuing  the  classifications  of 
high-risk  and  low-risk  regulated  areas, 
identifying  infested  areas  with  the  term 
"generally  infested  areas,"  adding 
further  restrictions  on  the  interstate 
movement  of  outdoor  household 
articles,  and  adding  trees  without  roots 
(for  example,  Christmas  trees)  to  the  list 
of  regulated  articles.  We  also  proposed 
changing  certain  inspection  and 
certification  requirements,  including 
those  applicable  to  interstate  movement 
of  logs  and  pulpwood. 

We  solicited  commrats  concerning 
our  proposal  for  a  60-day  comment 
period  ending  February  2, 1993.  We 
received  11  comments  by  that  date. 
They  were  bom  producers  of  regulated 
articles.  Federal  and  State  agencies,  and 
individuals.  We  carefiUly  considered  all 
of  the  comments  we  received.  The 
comments  and  changes  we  made  based 
on  them  are  discussed  below  by  topic. 
Comments  and  Responses 

Comment:  APHIS  should  change  the 
part  of  the  definition  of  "effisctively 
diminishing"  in  proposed  §  301.45-1 
that  reads  "average  number  of  gypsy 
moths  caught  per  trap  in  the  second 
delimiting  survey  is:  (1)  Less  than  10, 
and  (2)  less  than  the  average  number  of 
gypsy  moths  caught  per  trap  in  the  first 
survey"  to  read  "average  number  of 
gypsy  moths  caught  per  trap  in  the 
second  delimiting  survey  (when 
comparable  geographical  areas  and 
trapping  densities  are  used)  is:  (1)  Less 
than*  *  •" 
<         Response:  We  agree,  and  have  made 
the  requested  change.  To  make  valid 
comparisons  of  trapping  results, 
comparable  geographical  areas  and 
trapping  densities  are  needed. 

Comment  APHIS  should  reconsider 
the  requirement  in  proposed  §  301.45-4 
that  regulated  articles  moved  throxigh 
generally  infested  areas  must  be  "in  an 
enclosed  vehicle,  or  completely 
enclosed  by  a  covering  *  *  *"  Is  there 
data  to  support  fear  tl^t  gypsy  moth 
larvae  attach  themselves  to  articles  in 


transit?  Covering  loads  could  be  an 
unjustified  burden  for  shippers  of  logs, 
pulpwood,  etc.  Consider  requiring 
instead  that  vehicles  carrying  regulated 
articles  throug^  generally  inrasted  areas 
must  accomplish  a  speedy  transit  with 
minimal  stops. 

Response:  Section  301.45-4  requires 
that  regulated  articles  moving  from  a 
nonregulated  area  through  a  generally 
infested  area  must  be  covered  only  if  the 
movement  occurs  during  the  months  of 
April  through  June.  Studies  of  gypsy 
moth  movement  patterns  indicate  that 
there  is  a  significant  risk  that  uncovered 
regulated  articles  may  become  infested 
with  gypsy  moth  during  these  months. 
While  direct  transit  without  stops 
through  a  generally  infested  area  may  be 
nearly  as  effective  in  preventing  gypsy 
moth  attachment  as  covering  the 
articles,  it  is  much  harder  to  enforce 
direct  transit  than  it  is  to  enforce 
covering  of  regulated  articles.  Therefore, 
we  have  made  no  change  in  response  to 
this  comment. 

Comment:  APHIS  should  change  the 
requirement  in  proposed  §  301.45- 
S(a)(2)  that  an  inspector  issuing  a 
certificate  must  inspect  the  article  "no 
more  than  S  days  prior  to  the  date  of 
movement"  to  "no  more  than  5  days 
prior  to  the  date  of  movement  during 
the  mmiths  of  April  through  August  (14 
days  prior  to  the  date  of  movement  firom 
September  through  March)."  This 
focuses  the  inspection  time  restriction 
on  the  time  of  year  when  larvae  may  be 
actively  moving.  There  is  no  need  for  a 
5-day  limit  during  the  rest  of  the  year 
when  gypsy  moth  is  in  the  en  8t£^. 

Response:  We  agree  that  this  cbuinge 
could  reduce  the  burden  of  the 
regulations  on  some  business  activities 
and  private  individuals  without 
increasing  the  risk  of  spreading  gypsy 
moth.  We  have  made  the  requestea 
change. 

Comment:  APHIS  should  change 
proposed  §  301.45-5(d).  which  allows 
qualified  certified  applicators  (QCA's)  to 
issue  certificates  for  mobile  homes  and 
other  outdoor  household  articles,  to  also 
allow  QCA's  to  issue  Umited  permits  for 
mobile  homes  in  situations  where  the 
QCA  is  not  able  to  search  all  possible 
hiding  places  of  egg  masses,  e.g.,  broken 
insulation  on  the  underside  of  the 
mobile  home.  The  limited  permit  could 
call  for  reinspection  in  the  destination 
State  at  time  of  egg  hatch. 

Response:  Section  301.45-5(d)  allows 
QCA's  to  issue  certificates  for  mobile 
homes  after  determining  that  the  mobile 
home:  (1)  Has  been  inspected  by  the 
QCA  and  found  to  be  free  of  any  Ufa 
stage  of  the  gypsy  moth;  or  (2)  has  been 
treated  by,  or  treated  under  the  direct 
supervision  of.  the  QCA  to  destroy  any 


Ufa  stage  of  the  gypsy  moth  in 
accordance  with  ooeUiods  and 
procedures  prescribed  in  section  m  of 
the  Gypsy  Moth  Program  ManuaL  We 
believe  it  is  reasonable  to  limit  QCA's  to 
certifying  inspections  or  treatments  that 
they  actually  performed  or  supervised. 
We  do  not  beUeva  the  regulations 
should  authoiixe  QCA's  to  issue  limited 
permits,  because  limited  permits 
involve  a  significant  level  of 
professional  judgment  and  coordinatiaQ 
of  activities  with  State  and  Federal 
personnel  that  is  man  suitdile  far 
inspectors  than  QCA's.  Mobile  homes 
that  cannot  be  completely  inqMCted 
before  movement  could  be  treated  as  an 
alternative.  In  recognitian  of  the  risks 
presented  by  mobile  home  movements. 
APHIS  personnel  and  cooperating  State 
personnel  monitor  mobile  homes  that 
arrive  in  unregulated  areas  for  signs  of 
gypsy  moth,  particularly  during 
hatching  seasons,  to  the  extent  resourose 
allow.  No  change  to  the  regulations  was 
made  in  response  to  this  comment. 

Comment  APHIS  should  add  an 
exemption  from  regulation  for  "local 
movements"— any  regulated  articles 
moved  from  within  a  generally  infested 
area  to  [ust  outside  the  generally 
infested  area  (i.e.,  moved  from  a  point 
in  a  generally  infested  area  within  25 
miles  of  the  boundary,  to  a  point  no 
more  than  IS  miles  outside  the 
generally  infested  area).  The  boimdazy 
is  inherently  fiizzy  due  to  natural 
spread,  and  local  movements  ars  a 
significant  burden  to  people  living  near 
the  boundary. 

Response:  It  is  unfortunate  but 
necessarily  true  that  a  large  part  of  the 
burden  of  regulatory  activities  fells  on 
persons  near  the  boundaries  of  generally 
infested  areas.  Since  the  regulations 
attempt  to  Umit  the  spread  of  gsrpsy 
moth,  the  boundary  areas  are  critiol 
enforcement  areas.  Since  most  trips  ars 
local  trips,  movements  frtnn  just  inside 
a  boundary  to  just  outside  it  represent 
a  major  opportunity  for  gypsy  moth  to 
extend  its  range  through  incremental 
artificial  spread.  Therefore,  we  believe 
an  exemption  for  "local  movements'* 
would  signiGcantiy  hamper  the 
effectiveness  of  the  regulations.  No 
change  was  made  in  response  to  this 
comment 

Comment:  Moving  companies  should 
not  be  allowed  to  issue  OHA  documents 
through  self-inspection;  only  the  owner 
of  the  articles.  Proposed  $  301.45-5(e) 
implies  that  moving  companies  may 
issue  OHA  documents. 

Response:  The  intent  of  the  proposed 
rule  was  that  moving  companies  would 
not  inspect  OHA's  or  issue  OHA 
documents:  they  would  inform  the 
owners  of  OHA's  of  regulatory 
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nquiraments  sad  provide  them  with  an 
CXiA  Cmn.  and  the  owner  (or  a  QCA) 
would  inspect  the  articles  and  issue  the 
CXiA  document.  The  lensuaoe  in 
§  301.45-5(e)  of  this  finalrule  has  been 
revised  to  make  this  airanoement  clear. 

Conmwnt:  QCA's  should  send  copies 
of  the  OHA  document  to  the  APHIS 
OtBcer  in  Cliarge  in  the  origin  State,  not 
to  the  State  Plant  Regulatory  Official. 

Response:  We  agree,  and  nave  revised 
the  requirement  in  §301.45-8(c) 
concerning  copies  of  the  OHA 
document  accordingly.  The  APHIS 
Office  in  Charge  in  each  State  should 
have  primary  responsibility  for 
managins  paperwork  associated  with 
this  regulatorv  program,  and  for 
transmitting  documents  to  State  officials 
as  necessary. 

Comment:  The  familiar  term 
"regulated  area"  should  be  used  instead 
of  the  designation  "generally  infested 
area"  when  refarring  to  areas  regulated 
due  to  gypsy  moth. 

Response:  We  avoided  using  the  term 
"regulated  area"  due  to  the  need  to 
distinguish  areas  subject  to  these 
regulations  firom  areas  subject  to  Fednral 
programs  for  other  pests,  various  State 
programs,  and  isolated  gypsy  moth 
infMtations  not  subject  to  these 
regulations,  all  of  which  are  sometimes 
called  "regulated  areas."  No  change  was 
made  in  response  to  this  comment. 

Comment  Exempting  "eradication 
areas"  from  being  classified  as  generally 
infested  areas  is  bad  policy,  since  they 
do  present  risk.  Such  areas  are  so  few 
that  the  r^ulatory  effort  to  include 
them  as  generally  inf^ed  areas  would 
be  insignificant 

Response:  The  number  and  location  of 
isolated  areas  where  gypsy  moth 
infestations  erupt  and  are  eradicated 
change  frequently.  We  do  not  believe 
the  time  requirements  of  the  mlemaking 
process  wrould  allow  us  to  keep  a 
current  list  of  such  areas  in  the 
"generally  infissted  areas"  list  of  the 
regulations,  and  we  do  not  believe 
listing  them  would  significantly  reduce 
risks  that  are  already  addressed  by  an 
eradication  effort.  If  the  risks  presented 
by  an  isolated  infestation  develop  to  the 
point  where  the  area  should  be  covered 
by  these  regulations,  the  provisions  of 
$  301.45-2(c).  'Temporary  designation 
of  areas  as  generally  infissted  areas," 
allow  APHIS  to  immediately  designate 
the  area  as  a  generally  infested  area,  and 
add  the  area  to  the  printed  regulations 
later.  No  change  was  made  in  response 
to  this  comment 

Comment:  The  definitioo  of  general 
infestation  depends  on  finding  one  or 
more  eag  masses  in  a  10-minute  walk. 
It  should  also  use  trapping  catdies  in 
thearea. 


Response:  We  agree  that  a  continuing 
pattern  of  trapping  catches  in  an  area  is 
a  valid  indicator  that  an  area  may  be 
generally  infested.  Multiple  catches  of 
adult  gypsy  moths  at  multiple  trapping 
locations  in  an  area  may  indicate  the 
presence  of  a  low  level  infestation  even 
if  a  walk-through  egg  mass  survey  has 
negative  results.  We  believe  that  if  an 
area  has  positive  trapping  results  for  2 
or  more  years.  APHIS  should  consult 
with  the  appropriate  State  regulatory 
officials  to  determine  whether  the  area 
should  be  listed  as  generally  infested 
despite  negative  results  from  the  walk- 
through egg  mass  survey.  Therefore,  we 
are  changing  the  definition  of  "general 
infestation"  to  include  the  following: 
"The  detection  of  gypsy  moth  through 
multiple  catches  of  adult  gypsy  moths  at 
multiple  trapping  locations  in  the  area 
over  a  period  of  2  or  more  consecutive 
years,  if  the  Administrator  determines, 
after  consulting  with  the  State  plant 
regulatory  official,  that  gypsy  moth  is 
established  in  the  area." 

Comment:  The  areas  listed  as 
generally  infested  in  the  States  of  Maine 
and  Michigan  omit  areas  that  are  now 
infested,  and  should  be  updated. 

Response:  We  agree,  and  have  added 
areas  to  the  listings  for  these  two  States 
based  on  the  latest  available  data  on 
gypsy  moth  infestations  from  APHIS 
and  State  personnel. 

Comment:  By  listing  recreational 
vehicles  (RV's)  in  the  definition  of 
outdoor  household  article  but  not  in  the 
definition  of  regulated  article  (S  310.45- 
1),  the  proposed  regulation  would 
regulate  RV's  only  when  they  are  being 
permanently  relocated  (moved  as 
OHA's).  Temporary  movements  of  RV's 
also  present  risks,  and  we  would  like  to 
see  them  regulated. 

Response:  Temporary  movements  of 
RV's  undoubtedly  present  risks  of 
spreading  gypsy  moth.  However,  in 
determining  which  risks  the  regulations 
will  address,  APHIS  must  make 
judgments  that  apply  limited  resources 
to  a  wide  range  of  risks  in  a  way  that 
maximizes  the  effectiveness  of  the 
resources  expended.  Direct  regulation  of 
temporary  RV  movements  falls  below 
this  thresoold  in  our  judgment,  because 
regulating  such  movements  would 
consume  a  large  amount  of  resources 
that  can  be  more  effiactively  expended  in 
other  gypsy  moth  program  activities.  We 
do  have  an  infcmnation  and  education 
program  that  targets  RV  owners  to  make 
them  aware  of  gypsy  moth  risks. 
Through  this  program  we  seek  to 
encourage  RV  owners  to  take  steps  to 
control  gypsy  moth  risks  associated 
with  their  RV  movements.  No  change 
was  made  in  response  to  this  comment. 


Comment:  The  economic  analysis  in 
the  regulation  imderestimates  the 
producer  coat  impacts  for  Christmss 
trees  moved  interstate.  In  1991. 
approximately  16,760  acres  were  treated 
at  an  average  cost  of  $10  per  acre  for 
total  treatment  costs  of  approximately 
$167,600  for  Michigan  alone.  The 
regulation  estimated  Christmas  tree 
treatment  costs  of  no  more  than  $60,000 
annually. 

Response:  The  economic  analysis  in 
the  proposed  rule  addressed  economic 
impacts  that  can  be  directly  tied  to  the 
proposed  Federal  action.  Christmas  tree 
movements  were  not  regulated  imder 
the  gypsy  moth  regulations  in  1991,  and 
the  treatments  dted  in  Michigan  were 
not  required  by  APHIS..We  believe  that 
the  economic  analysis  provides  a 
reasonably  accurate  estimate  of  the 
economic  impacts  attributable  to  the 
proposed  Federal  action. 

Comment:  Tying  the  definition  of 
"effectively  diminishing"  to  less  than  10 
catches  per  trap  is  too  stringent,  and 
would  exclude  many  areas  where  gypsy 
moth  is  in  feet  drastically  declining. 

Response:  The  definition  of 
"effectively  diminishing"  is  a  two-part 
definition  which  states  that  for  an  area 
to  be  effectively  diminishing,  the 
average  number  of  catches  per  trap  must 
be  both  less  than  10,  and  less  than  the 
average  number  of  catdies  per  trap  in 
the  previous  survey.  TTie  commenter  did 
not  suggest  an  alternative  standard  for 
determining  "effectively  diminishing." 
We  believe  that  the  proposed  definition, 
which  is  linked  to  both  a  small  niunber 
of  moths  trapped  and  a  decrease  in  that 
number  over  time,  is  an  adequate 
standard.  No  change  was  made  in 
response  to  this  comment. 

Comment:  APHIS  must  increase 
public  awareness  of  the  gypsy  moth 
regulations,  to  reach  homeowners  who 
move  themselves,  RV  campsites,  and 
other  target  populations. 

Response:  We  agree,  and  intend  to 
increase  our  outreach  efforts  through 
education  and  public  information 
programs. 

Comment:  Contrary  to  the  assumption 
in  the  regulations,  commercial  firewood 
(firewood  that  would  not  be  regulated 
because  it  is  not  moved  as  an  OHA)  is 
often  moved  large  distances  in  the  Great 
Lake  States,  particularly  to  lake  cabins, 
and  such  movement  presents  risks  that 
should  be  regulated. 

Response:  See  the  earlier  comment 
regarding  regulating  temporary 
movements  of  RV's,  and  the  need  to 
balance  the  level  of  risk  against  the 
resources  expended  to  control  them.  We 
agree  that  some  commercial  movements 
of  firewood  present  significant  risks  of 
spreading  gypsy  moth,  but  we  have 
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found  that  most  movements  of  firewood 
do  not  present  such  risks.  No  change 
was  made  in  response  to  this  comment. 

Comment:  The  regulation  assumes 
that  the  high-risk  period  for  infestation 
is  April  through  June.  Some  of  our 
scientists  have  observed  moths  in 
Connecticut  flying  well  into  August, 
with  caterpillars  out  from  April  through 
June.  APIflS  should  reexamine  the 
gypsy  moth  Ufa  cycle  data  that 
regulatory  restrictions  assume. 

Hesponse:  The  regulatory  restrictions 
address  the  following  characteristics  of 
the  gypsy  moth  life  cycle.  Gypsy  moths 
artincially  spread  and  become 
established  in  new  areas  through  the 
movement  of  caterpillars  and  egg 
masses.  Articles  moving  through  a 
generally  infested  area  present  a 
moderate  opportunity  for  caterpillars, 
which  will  develop  into  male  and 
female  adult  moths,  to  attach 
themselves  to  the  articles.  This  is 
because  caterpillars  are  active  feeders, 
constantly  moving  in  search  of  food 
sources.  During  the  first  instar,  the  small 
caterpillars  may  "balloon"  on  the  wind 
by  spinning  w^like  fibers  which  help 
in  their  dispersal.  Since  it  is  possible 
that  both  sexes  may  aUght  on  an 
uncovered  truck  moving  regulated 
articles,  movement  of  unsafeguarded 
regulated  articles  through  a  generally 
infested  area  at  a  time  when  gypsy  moth 
caterpillars  are  active  presents  a 
significant  risk  of  introducing  a 
reproducing  population  of  gypsy  moth 
in  a  new  area.  Caterpillars  are  active 
during  April  through  June.  That  is  why 
the  regulations,  in  §  301.45-4(b),  require 
that  regulated  articles  moved  througn  a 
generally  infested  area  during  this 
period  be  enclosed  to  prevent  access  by 
gypsy  moth. 

There  is  little  risk  that  egg  masses  will 
be  deposited  on  regulated  articles 
moving  directly  through  a  generally 
infested  area  as  required  by  $  301.45- 
4(b).  Adult  female  gypsy  moths  do  not 
fly  and  are  not  very  mobile.  They 
usually  deposit  their  egg  masses  on  the 
last  host  tree  they  fed  upon  as  a 
caterpillar  or  on  an  adjacent  immobile 
object — not  on  articles  in  transit.  If  such 
objects  are  of  a  type  that  may  later  be 
moved  fitim  the  generally  infested  area, 
(e.g.,  logs  at  a  mill,  outdoor  furniture,  an 
RV,  or  other  types  of  regulated  or 
outdoor  household  articles),  there  is  a 
risk  that  the  egg  masses  may  be  moved 
to  an  area  where  they  could  establish  a 
new  reproducing  population  of  gypsy 
moth.  That  is  why  movements  of 
articles  originating  in  generally  infested 
areas  require  inspection  or  treatment 
and  a  certificate,  permit  or  OHA 
document,  in  accordance  with 
S§  301.45-4(a)  and  (cj  and  301.45-5. 


We  agree  that  the  adult  gypsy  moth 
may  fly  well  into  August  in  the 
northeast,  but  only  the  male  moth  flies. 
Section  301.4&-4(b)  does  not  require 
regulated  articles  moving  througn  a 
generally  infissted  area  to  be  enclosed 
during  the  months  of  July  through 
March  because  caterpillars  are  not 
present  during  these  months,  and  there 
is  no  significant  risk  if  some  male  moths 
wander  into  a  moving  shipment  of 
regulated  articles,  because  male  moths 
alone  cannot  establish  a  new 
reproducing  population  ofrypsy  moth. 

CoTnment.-We  believe  debarked  wood 
chips  do  not  pose  a  serious  threat  of 
transporting  egg  masses,  moths,  or 
caterpillars,  and  should  not  be 
regulated. 

Response:  We  disagree.  The  process  of 
chipping  wood  does  not  necessarily 
destroy  eggs  in  gypsy  moth  egg  masses 
that  were  present  on  the  original  trees. 
In  addition,  wood  chips  are  often  stored 
imcovered  for  long  periods,  both  in 
generally  infested  areas  where  they 
could  become  infested,  and  in  other 
areas  where  gypsy  moth  could  spread 
from  the  chips. 

Comment:  The  provision  in  §  301.45- 
4(c)(2)  for  moving  logs  without  a 
certificate  is  too  restrictive  and  needs 
reevaluation.  Transporters  are  unlikely 
to  completely  inspect  every  log  in  a 
shipment.  Also,  logs  and  pulnwood  are 
seldom  moved  very  far  outside  a 
generally  infested  area,  and  are  usually 
quickly  treated  in  ways  that  would 
destroy  egg  masses  (debarking,  boiling). 

Response:  The  proposed  requirement 
for  moving  logs  and  pulpwood  without 
a  certificate  is  that  the  person  moving 
the  article  attach  a  signed  statement  to 
the  waybill  stating  that  he  or  she  has 
inspected  the  article  in  accordance  with 
the  Gypsy  Moth  Program  Manual  no 
more  tnan  5  days  prior  to  the  date  of 
movement  and  has  foimd  no  life  stages 
of  gypsy  moth  on  the  article.  We  believe 
this  is  a  reasonable  and  effective 
approach  that  does  not  present  an 
undue  burden.  If  transporters  do  not 
conduct  the  required  inspectidh,  they 
would  be  subject  to  enforcement 
actions.  Transporters  who  do  not  wish 
to  use  this  self-inspection  option  may 
ship  logs  and  pulpwood  under  a  limited 
permit  issued  by  an  inspector  in 
accordance  with  §301. 4&-4(a)(l). 
Therefore,  no  change  «vas  made  in 
response  to  this  comment. 

Comment:  Persons  moving  regulated 
articles  from  gypsy  moth  infested  States 
to  California  should  bear  the  financial 
cost  of  inspection  by  the  State  at  the 
destination. 

Response:  We  do  not  have  the  legal 
authority  to  require  such  financial 
responsibility. 


Comment:  APHIS  should  not 
diminate  the  useful  distlnctiQi)  between 
high-risk  and  low-risk  areas. 

Response:  We  believe  the  proposed 
rule  adequately  explained  why  the  high- 
risk  and  low-risk  categories  ere  no 
longer  useful  distinctions  in  the  gypsy 

moth  program. 

Comment.-  Self-inspection  relies  on 
untrained  individuals  with  no  vested 
interest  in  pest  exclusion.  Inspections 
should  be  done  by  USDA  or  State 
officials. 

Response:  The  rogulatioDS  do  not  rely 
solely  or  primarily  on  self-in^Mctions. 
Self-inspection  is  used  chiefly  for 
movements  of  outdoor  household 
articles,  where  it  is  not  practical  to 
employ  inspectors  to  approve  thousands 
of  movements.  Some  self-inspection  is 
allowed  for  commercial  movements, 
e.g.,  logs  and  pulpwood.  Businesses 
involved  in  such  movements  have  a 
vested  interest  in  their  continued  ability 
to  do  business,  and  inadequate  self- 
inspection  could  result  in  enforcement 
activity  that  jeopardizes  that  ^ility. 

Comment:  The  proposed  changes 
avoid  placing  financial  responsibility 
for  pest  exclusion  on  tlie  movers  of 
household  goods. 

Response:  The  owners  of  outdoor 
household  articles,  not  moving 
companies,  are  responsible  for  ensuring 
that  regulatory  requirements  are  met 
when  the  articles  are  moved  interstate. 
We  believe  this  is  the  proper  location 
for  that  responsibility.  Owners  may 
meet  their  obligation  by  self-inspecting 
OHA's,  or  by  hiring  a  QCA  to  inspect  or 
treat  the  OHA's.  If  a  QCA  is  invofved. 
he  or  she  is  responsible  for  inspecting 
or  treating  the  OHA's  in  accordance 
with  the  regulations.  If  the  QCA  does 
not  comply  vsrith  the  regulations,  he  or 
she  faces  penalties  that  may  include  loss 
of  QCA  certification  or  dvil  or  criminal 
penalties. 

We  are  also  adding  two  definitions 
that  were  inadvertently  omitted  from 
the  proposed  rule.  The  first  of  these 
defines  "APHIS"  as  the  Animal  and 
Plant  Health  Inspection  Service,  United 
States  Department  of  Agriculture.  The 
second  definition  describes  an 
"eradication  program"  as  a  program  that 
uses  pesticide  application,  biological 
controls,  or  other  methods  with  the  goal 
of  eliminating  gypsy  moth  from  a 
particular  area. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 
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■•vtow  of  Existing  RaguIatioM 

This  final  rule  is  part  of  the  scheduled 
review  of  Subpart— Oypsy  Moth,  to 
meet  regulatory  review  requirements. 
Executive  Order  12291  and  Department 
Regulation  1512-1  require  that  agencies 
initiate  revlewrs  of  curr«itly  effe^ve 
rules  to  bring  shout  the  goal  of 
reduction  of  regulatory  burdens  snd  to 
minimize  impacts  on  small  entities. 

Exeortive  Order  12291  and  Regulatory 
FkadbUityAct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291 ,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Baaed  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 

The  amendment  to  designate  all  high- 
risk  regulated  areas  and  certain  low-risk 
regulated  areas  as  generally  infested 
areas  will  result  in  additional  costs  for 
perscms  moving  regulated  articles  and 
outdoor  householdartides  interstate 
from  what  are  now  low-risk  areas.  With 
certain  exceptions,  certification, 
inspection,  and  treatment  (if  gypsy  moth 
is  found)  will  be  required  for  articles 
moving  interstate  mm  areas  previously 
designated  as  low-risk  areas,  lie 
majority  of  such  movements  will  be 
from  establishments  moving  trees  or 
shrubs  with  roots,  such  as  nurseries.  We 
estimate  that  approximately  300  such 
establishments  in  current  low-risk  areas 
(including  approximately  250  small 
entities)  move  approximately  7,000 
shipments  of  trees  and  shrubs  each  year 
to  areas  outside  the  generally  infested 
aress.  These  establi^iments  would  need 
to  be  inspected  by  an  inspector,  a 
service  provided  without  charge.  If  the 
inspection  reveals  signs  of  gypsy  moth, 
the  establishment  would  have  to  be 
treated  in  order  to  ship  regulated 
articles  outside  the  generally  infested 
area.  We  estimate  that  approximately  3 
to  5  percent  of  these  establishments  will 
be  required  to  treat  the  establishment, 
and  that  the  average  area  to  be  treated 
will  be  500  acres.  At  an  average 
treatment  cost  of  $10  per  acre,  we 
anticipate  that  a  total  of  9  to  15 
establishments  will  have  to  treat  each 


year,  at  an  average  cost  to  each  of 
$5,000.  While  most  of  these 
establishments  are  probably  small 
entities.  %ve  do  not  consider  that  9  to  15 
establishments  out  of  300 
establishments  in  the  currmt  low-risk 
areas  constitutes  a  substantial  number  of 
small  entities. 

The  reclassification  of  low-risk  areas 
as  generally  infested  areas  means  that 
movements  to  outside  the  generally 
infested  area  of  other  regulated  articles, 
such  as  logs,  pulpwood,  wood  chips, 
and  mobile  homes,  and  outdoor 
household  articles  such  as  firewood  and 
outdoor  furniture,  will  have  to  comply 
with  the  regulations.  Most  movements 
of  these  regulated  articles  would  not  be 
subject  to  the  regulations  because  the 
articles  are  moved  to  other  points 
within  the  generally  infested  area,  and 
we  do  not  expect  significant  economic 
inipacts  in  this  area. 

The  designation  of  trees  without  roots 
as  regulated  articles  will  primarily  affect 
the  Qiristmas  tree  industry,  since 
Christmas  trees  moved  interstate  fit)m 
generally  infested  areas  to  areas  not 
generally  infested  would  have  to  be 
moved  under  a  certificate  or  permit.  We 
estimate  that  there  are  between  100  and 
250  Christmas  tree  producers  in  the 
generally  infested  areas  who  ship  trees 
to  nonregu  lated  areas.  Services  of  an 
inspector  will  be  available  without 
charge  to  inspect  the  premises  and  issue 
certificates  and  permits.  However,  we 
estimate  that  3  to  5  percent  of  these 
premises  will  be  found  to  contain  gypsy 
moth,  and  will  require  treatment  in 
order  to  ship  trees.  The  average  area  to 
be  treated  is  estimated  to  be  500  acres, 
and  treatment  costs  average  $10  per 
acre.  Therefore,  total  treatment  costs  for 
Christmas  tree  producers  are  estimated 
at  approximately  $5,000  per  year  for 
each  of  approximately  3  to  12  producers 
in  generally  infested  areas.  While  we  do 
not  have  direct  data  regarding  how 
many  of  these  establishments  are  small 
business  entities,  the  1987  Census  of 
Agriculture  reports  that  53  percent  of 
the  farms  selling  forest  products  have 
annual  sales  of  less  than  $50,000. 

Using  this  figure  as  a  basis  for 
identifying  small  entities,  we  estimate 
that  2  to  6  small  entities  would  be 
affected  by  the  requirements  concerning 
Christmas  trees.  An  added  treatment 
cost  of  $5,000  per  year  would  be  a 
significant  economic  impact  on  a  small 
business  entity  with  annual  sales  of  less 
than  $50,000  per  year.  However,  we  do 
not  consider  mat  the  2  to  6  small 
entities  that  may  incur  this  cost 
constitute  a  substantial  number  of  small 
entities. 

It  is  expected  that,  in  most  cases. 
Christmas  tree  growers  will  meet  the 


requirements  for  certification  by  having 
inspectors  determine  that  the 
plantations  where  the  trees  are  grown 
are  free  fit)m  gypsy  moth.  This 
alternative  would  be  less  costly  than 
inspecting  or  treating  individual 
shipments  of  trees  and  would  minimize 
the  economic  impacts  of  the  change  to 
the  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  [2i)  will 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  certain  of  its  provisions. 
Administrative  proceedings  are  required 
to  challenge  the  withdrawal  of  a  permit 
or  certificate  (see  $  301.45-5(f)),  the 
cancellation  of  a  compliance  agreement 
(§  301.45-6(b)),  and  the  disqualification 
of  a  qualified  certified  applicator 
(§301.45-12(b)). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  0MB  control  number 
0579-0108. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Gypsy 
moth.  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation.  « 

Accordingly.  7  CFR  part  301.  is 
amended  as  follows: 

1.  The  authority  citation  for  part  ^01 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
ISOff.  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  Subpart— Gypsy  Moth  of  part  301  is 
revised  to  read  as  follows: 


UMI 


Federal  Ragiiter  /  Vol  58.  No.  140  /  Friday.  July  23.  1993  /  Rules  and  Regulationa  J9423 


PART  301— DOMESTIC  GHJARANT1NE 
NOTICES 


8«Apart- Qypcy  Moth 

301  45    hfotice  of  quarantine:  restriction  on 

interstate  movement  of  specified 

regulated  articles. 
301.45-1    Definitions. 
301.45-2    Authorization  to  designate  and 

terminate  designation  of  generally 

infested  areas. 
301.45-3    Generally  infested  areas. 
301.45-4    Conditions  governing  the 

interstate  movement  of  regulated  articles 

and  outdoor  household  articles  Erom 

generally  infested  areas. 
301.45-5    iMuance  and  cancellation  of 

certificates,  limited  permits,  and  outdoor 

household  article  documents. 
301.45-6    Compliance  agreement  and 

cancellation  thereof. 
301.45-7    Assembly  and  inspection  of 

regulated  articles  and  outdoor  household 

articles. 
301.45-d    Attachment  and  disposition  of 

certificates,  limited  permits,  and  outdoor 

household  article  documents. 
301.45-9    Inspection  and  dispoeal  of 

regulated  articles  and  pests. 
301 .45-10    Movement  of  live  gypsy  moths. 
301 .45-1 1    CosU  and  charges. 
301 .45-1 2    Disqualification  of  qualified 

certified  applicator  to  issue  certificates. 


Subpart— Gypsy  Moth 

I301.4S   NoMct  of  quarantine;  r—triction 
on  kitwstala  mowenMnt  of  specified 
regulstsd  srHdee. 

(a)  Notice  of  quarantine.  Purstiant  to 
the  provisions  of  sections  8  and  9  of  the 
Plant  Quarantine  Act  of  August  20, 
1912,  as  amended,  and  sections  105  and 
106  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  161, 162.  ISOdd,  ISOee).  the 
Secretary  of  Agriculttire  hereby 
quarantines  the  States  of  Connecticut, 
Delaware.  District  of  Columbia,  Maine, 
Maryland.  Massachusetts,  Michigan, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  Vermont,  Vir^ia,  and 
West  Virginia,  in  order  to  prevent  the 
spread  of  the  gypsy  moth,  Lymantria 
aispoT  (Linnaeus),  a  dangerous  insect 
injurious  to  forests  and  shade  trees  and 
not  theretofore  widely  prevalent  or 
distributed  within  or  throughout  the 
United  States;  and  establishes 
regulations  governing  the  interstate 
movement  from  generally  infested  areas 
of  the  quarantined  States  of  regulated 
articles  and  outdoor  household  articles 
defined  in  §301.45-1. 

(b)  Restrictions  on  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles.  No  common 
carrier  or  other  person  may  move 


interstate  from  any  generally  infested 
area  any  regulated  article  or  outdoor 
household  article  except  in  accordance 
with  the  conditions  prescribed  in  this 
subpart 

1301.45-1    DoflnHlons. 

Terms  used  in  the  singular  form  in 
this  subpart  shall  be  construed  as  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed, 
respectively,  to  mean: 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  U.S. 
Department  of  Agriculture  (APHIS). 

Associated  equipment.  Articles 
associated  and  moved  with  mobile 
homes  and  recreational  vehicles,  such 
as,  but  not  limited  to,  awnings,  tents, 
outdoor  furniture,  trailer  blocks,  and 
trailer  skirts. 

Certificate.  A  document  issued  by  an 
inspector,  or  by  a  qualified  certified 
applicator  or  any  other  person  operating 
in  accordance  with  a  compliance 
agreement,  to  allow  the  movement  of 
regulated  articles  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  a  person  engaged  in 
growing,  handling,  or  moving  regulated 
articles,  and  APHIS,  wherein  the  former 
agrees  to  comply  with  the  requirements 
of  the  compliance  agreement 

Effectively  diminishing.  An 
eradication  program  is  considered  to  be 
effectively  aiminishing  the  gypsy  moth 
population  of  an  area  if  the  results  of 
two  successive  annual  Federal  or  State 
delimiting  trapping  surveys  of  the  area 
conducted  in  accordance  with  Section 
n,  "Survey  Procedures— Gypsy  Moth," 
of  the  Gypsy  Moth  Treatment  Manual 
show  that  the  average  number  of  gypsy 
moths  caught  per  trap  in  the  second 
delimiting  survey  (when  comparable 
geographical  areas  and  trapping 
densities  are  used)  is:  (1)  Less  dian  10. 
and  (2)  less  than  the  average  number  of 
gypsy  moths  caught  per  trap  in  the  first 
survey. 

Eradication  program.  A  program  that 
uses  pesticide  application,  biological 
controls,  or  other  methods  with  the  goal 
of  eliminating  gypsy  moth  from  a 
particular  area. 

General  infestation.  (1)  The  detection 
of  gypsy  moth  egg  masses  through 
visual  inspection  by  an  inspector  during 
a  10-minute  walk  through  the  area; 
however,  it  does  not  include  the 
presence  of  gypsy  moth  egg  masses 
which  are  foimd  as  a  result  of 


hitchhiking  on  transitory  means  of 
conveyance;  or 

(2)  the  detection  of  gypsy  moth 
through  multiple  catdies  of  adult  gypsy 
moths  at  multiple  trapping  locations  in 
the  area  over  a  period  of  2  or  mora 
consecutive  years,  if  the  Administrator 
determines,  after  consulting  with  the 
State  plant  regulatory  official,  that  gypsy 
moth  is  established  in  the  area. 

Generally  infested  area.  Any  State,  or 
portion  thereof,  listed  as  a  generally 
infested  area  in  $  301.45-3  or 
temporarily  designated  as  a  generally 
infested  area  in  accordance  with 
§301.45-2(c). 

Gypsy  moth.  The  live  insect  known  as 
the  ^sy  moth,  Lymantria  dispar 
(Linnaeus),  in  any  Ufa  stage  (egg,  larva, 
pupa,  adult). 

Inspector.  Any  employee  of  APHIS,  a 
State  government,  or  any  other  person, 
authorized  by  the  Administrator  in 
accordance  with  law  to  enforce  the 
provisions  of  the  quarantine  and 
regulations  in  this  subpart 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  issued  by 
an  inspector  to  allow  the  interstate 
movement  of  regulated  articles  to  a 
specified  destination. 

Mobile  home.  Anv  vehicle,  other  than 
a  recreational  vehicle,  designed  to  serve, 
when  parked,  as  a  dwelling  or  place  of 
business. 

Move  (movement,  moved).  Shipped, 
offiered  for  shipment  to  a  common 
carrier,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved  by  any  means. 
"Movement"  and  "moved"  shall  be 
construed  in  accordance  with  this 
definition. 

Outdoor  household  articles.  Articles 
associated  with  a  household  that  have 
been  kept  outside  the  home  such  as 
awnings,  barbecue  grills,  bicycles,  boats, 
dog  houses,  firewooid,  garden  tools, 
hauling  trailers,  outdoor  furniture  and 
toys,  recreational  vehicles  and 
associated  equipment,  and  tents. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Qualified  certified  applicator.  Any 
individual  (1)  certified  pursuant  to  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA)  (86  Stat.  983; 
7  U.S.C.  136b)  as  a  certified  commercial 
applicator  in  a  category  allowing  use  of 
the  restricted  pesticides  Spray  N  Kill 
(EPA  Registration  No.  8730-30).  Ficam 
W  (EPA  Registration  No.  45639-1),  and 
acephate  (Grthene*);  (2)  who  has 
attended  and  completed  a  woikshop 
approved  by  the  Administrator  on  tne 
identification  and  treatment  of  gypsy 
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moth  life  stages  on  outdoor  houtahoki 
articles  and  mobile  homes;  and  (3)  who 
has  entned  into  a  cnmplianRa 
agreemant  in  aoooidancs  with  §  301.45- 
6  of  this  part  Sta  the  purpose  of 
Irnporting,  fioaling,  and  i1W^'^"P 
certificates  Cbr  the  movemmtof  outdoor 
household  articles  and  mobile  homes.i 

Recreatiottal  vehicles.  Highway 
vehicles,  including  piclmp  truck 
campers,  on»-piaca  aootor  houMS.  and 
travel  trailers,  designed  to  serve  as 
temporary  places  of  dtvelling. 

Regulated  articles.  (1}  T^ees  without 
roots  (e.g..  Quistmas  trees),  trees  with 
roots,  and  shrubs  with  roots  and 
persistent  woody  stems,  unless  they  ue 
greenhouse  grown  throughout  the  year. 

(2)  Lou.  pulpwood,  and  wood  cnips. 

(3)  Mobile  homes  and  associated 
equipment 

(4)  Any  other  products,  articles,  or 
means  or  conveyance,  of  any  diaracter 
whatsoever,  when  it  is  determined  by  an 
inspector  that  any  life  stage  of  gypsy 
moth  is  in  proxixnity  to  such  articles 
and  the  articles  present  a  high  risk  of 
artificial  spread  of  gypsy  moth 
infestation  and  the  parson  in  possession 
thereof  has  bean  so  notified. 

State.  Any  State.  Tarritory.  or  District 
of  the  United  States  indtiding  Puerto 
Rico. 

rPBOtment  moMual.  The  provisions 
cunently  mntarnad  in  the  Gypay  Moth 
Program  Manual  >  and  the  PUmt 
PnAactkiii  and  Quarantine  Tieatmant 
ManuaL) 

Under  the  dmction  of.  MoaitcHing 
treatments  to  assure  coBopUaoce  %vith 
the  leonirements  in  this  subfeiX. 

Under  the  direct  supervision  of  a 
qualified  certified  applicator.  An 
inspectioo  or  treatraeot  is  coosidared  to 
be  applied  under  the  direct  supervision 
of  a  (|ualified  oaitified  applicator  if  the 
inspactioo  or  tieatmout  is  performed  by 
a  person  acting  vadat  the  instructions  of 
a  i|ualified  certified  ^>plicator  who  is 
available  if  and  when  needed,  even 
thou^  such  qualified  certified 
applicator  ia  not  pliysically  present  at 


plait  ragulatofj  oSciaU  te  lh»  StalM  wd 
Ttnitofiw  of  dM  l^tod  S^tva  rrsOaUa  upeo 
rapMilBtHe  lD9Fi|MBflionlcwoT  tti0  ABinul  md 
VUBtHmtthhmfatUomStnki 
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the  time  and  place  the  inspection  or 
treatment  occurred. 
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(a)  Generally  infested  areas.  The 
Administrator  shall  list  as  generally 
infested  araas  in  §  301.45-3  eedi  State 
or  each  portion  thereof  in  which  a  gypsv 
moth  general  infestation  has  been  round 
by  an  inspector,  or  each  portion  of  a 
State  whidi  the  Administrator  deems 
necessary  to  regulate  because  of  its 
proximity  to  infestation  or  its 
inseparability  for  quarantine 
enforcement  purposes  firom  infested 
localities:  Except  that,  an  aree  shall  not 
be  Ksted  as  s  generally  infested  area  if 
the  Administrator  has  determined  tttal: 

(1)  The  area  is  8ub)ect  to  a  gypqr  OMilh 
eradication  pro-am  conducted  by  the 
Federal  government  or  a  State 
government  in  accordance  with  the 
Integrated  Pest  Management  (IPM) 
alternative  of  the  Final  Environmental 
Impact  Statement  (FEIS)  on  Gypsy  Modi 
Suppression  and  Eradication  Projects 
that  wras  filed  with  the  United  Statea 
Environmental  Protection  Agency  on 
Mwch  18. 1985;  and 

(2)  State  or  Federal  delimiting 
trapiung  surveys  conducted  in 
accordance  widi  Section  II,  "Survey 
Procedures— Gypsy  Moth"  of  the  G^sy 
Moth  Treatment  Manual  show  that  the 
avwage  number  of  gypsy  moths  caught 
per  trap  is  less  than  10  and  that  the 
trapping  survejrs  show  that  the 
eradication  program  is  efiiectively 
diminishing  the  gypsy  moth  population 
oflhewea. 

(b)  Less  than  an  entire  State  will  be 
designated  as  a  generally  infested  area 
only  if  the  Administrator  has 
determined  that: 

(1]  The  SUte  has  adopted  and  is 
enfbrdng  a  quarantine  or  regulation 
which  imposes  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  which  are  substantially  the  same 
as  those  which  are  imposed  with  respect 
to  the  interstate  movement  of  such 
articles  under  this  subpart;  and, 

(2)  The  designation  of  less  than  the 
entire  State  as  a  generally  infeated  area 
will  be  adequate  to  prevent  the  artificial 
interstate  spread  of  infestations  of  the 
gypsy  moth. 

(c)  Temporary  designation  of  areas  as 
generally  infested  areas.  The 
Administrator  or  an  inspector  may 
temporarily  designate  any  area  in  any 
State  as  a  generally  infested  area  in 
accordance  with  the  criteria  specified  in 
paragraph  (a)  of  this  section.  An 
inspector  %vill  give  written  notice  of  the 
designation  to  the  owner  or  person  in 
possession  of  the  area  and  thereafter,  the 


interstate  movement  of  any  regulated 
artfde  fitnn  such  areas  Is  subject  to  die 
applicable  provisions  of  this  subpart.  As 
soon  as  practicabfe.  each  generally 
infested  area  will  be  added  to  the  list  in. 
§  301.45-3  or  the  designation  will  be 
terminated  by  the  Administrator  or  an 
authorized  inspector,  and  notice  thereof 
shall  be  given  to  the  owner  or  person  in 
possession  of  the  areas. 

(d)  Termination  of  designadon  as  a 
generally  infested  area.  The 
Administrator  shall  terminate  the 
designation  of  any  area  as  a  generally 
infosted  area  whenever  the 
Administrator  determines  that  the  area 
no  longer  requiree  designadon  under  the 
criteria  specified  in  paragraph  (a)  of  this 
section. 

1301.46-3    Qoneranylnleessdaraaa. 

(a)  The  areas  described  below  are 
designated  as  generally  infested  areas: 

Connecticut 

The  entire  State. 
Delaware 

The  entire  State. 
District  of  Cblumbia 

The  entire  district 
Maine 

Androscoggin  0)unty.  The  entire 
county. 

Aroosktook  County.  The  townships  of 
Bancroft,  Benedicta.  Crystal,  Island 
Falls,  Macwahoc  PlanUtion.  Molunkus, 
North  Yarmouth  Academy  Qrant.  Reed 
Plantotion.  Sherman,  Silver  Ridge, 
Upper  Molunkus.  Weston,  and  1 R5 
WELS. 

Cumberland  County.  The  entire 
county. 

Franklin  County.  The  townships  of 
Avon.  Carthaga,  Qiesterville,  Coplin 
Plantetion,  Crockertown,  Dallas 
Plantation,  Davis,  Lang.  Farmington. 
Freeman,  bdustrv.  Jay,  Jerusalem, 
Kingfield.  Madrid,  Mount  Graham. 
New  Sharon.  New  Vineyard,  Perkins, 
Phillips.  Rangeley.  Rangeley  PlanUtion, 
Redington,  Salem.  Sandy  River 
Plantation.  Strong.  Temple,  Washington. 
Weld.  Wilton.  Wyman.  6,  D  and  E. 

Hancock  County.  The  entire  county. 

Kennebec  County.  The  entire  county. 

Knox  County.  The  entire  county. 

Lincoln  County.  The  entire  counbr. 

Oxford  County.  The  townships  of 
Adamstown,  Albany.  Andover,  Andover 
North.  Andover  West,  batchelders 
Grant,  Bethel,  Brownfield,  Buckfield, 
Byron,  Canton,  Denmark.  Dixfield. 
Fry^urg.  Gilead,  Grafton,  Greenwood, 
Hanover,  Hartford,  Hebron,  Hiram. 
Lincoln  Plantetion,  Lovril.  Lower 
Cupsuptic.  Magalloway  Plantetion. 
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Mason  Plantation,  Mexico,  Milton 
Plantation,  Newry,  Norway,  Oxford. 
Paris,  Parkerstown,  Peru.  Porter, 
Richardsontown,  Riley,  Roxbury, 
Rum  ford,  Stoneham,  Stow,  Sumner, 
Sweden,  Upton,  Waterford,  Woodstock, 
C,  and  C  Surplus. 

Penobscot  County.  The  townships  of 
Alton,  Argyle,  Bangor  City,  Bradford, 
Bradley,  Brewer  City,  Burlington, 
Carmel,  Carroll  Plantation,  Qiarlestpn, 
Chester,  Clifton,  Corinna,  Corinth, 
Dexter,  Dixmont,  Drew  Plantation,  E. 
Millinocket,  Eddington,  Edinburg. 
Enfield,  Etna,  Exeter,  Garland, 
Glenbum,  Grand  Falls  Plantation, 
Greenbush,  Greenfield,  Grindstone. 
Hampden,  Hermon,  Hersey  Town, 
Holden,  Hopkins  Academy  Grant, 
Howland,  Hudson,  Indian  Purchase, 
Kenduskeag,  Kingman,  LaGrange, 
Lakeville,  Lee,  Levant.  Lincoln,  Long  A, 
Lowell,  Mattamiscontis,  Mattawamkeag, 
MaxBeld.  Medway,  Milford, 
Millinocket,  Newburgh,  Newport,  Old 
Town  City,  Orono,  Oirington, 
Passadumkeag,  Plymouth,  Prentiss 
Plantation,  Seboesis  Plantation, 
Soldiertown,  Springfield,  Stacyville, 
Stetson,  Summit,  Veazie,  Webster 
Plantation,  Winn,  Woodville,  AR  7,  AR 
8,  AR  9, 1  ND,  3  Rl  NBPP,  1  R6  WELS, 
1  R8  WELS,  2  R8  NWP,  2  R9  NWP,  3 
R9  NWP,  5  Rl  NBPP.  and  2  R8  WELS. 

Piscataquis  County.  The  townships  of 
Abbott,  Atkinson.  Barnard,  Blanchard 
Plantation,  Bowerbank,  Brownville, 
Dover-Foxcroft,  Guilford,  Kingsbury 
Plantation,  Lakeview  Plantation, 
Medford,  Milo,  Monson,  Omeville, 
Parkman,  Sangerville,  Sebec, 
Williamsburg,  Willimantic,  Willington, 
1  R9,  2  R9  WELS,  4  R9  NWP.  and  5  R9 
NWP. 

Sagadahoc  County.  The  entire  county. 

Somerset  County.  The  townships  of 
Anson,  Athens,  Bald  Mountain, 
Bingham,  Bowtown,  Brighton 
Plantation,  Cambridge,  Canaan, 
Caratunk,  Carrying  Place,  Carrying  Place 
Town,  Concord  Plantation.  Comville, 
Dead  River,  Detroit.  Embden,  Fairfield, 
Harmony,  Hartland,  Highland 
Plantation.  Lexington  Plantation, 
Madison,  Mayfield,  Mercer,  Moscow. 
Moxie  Gore,  New  Portland. 
Norridgewock,  Palmyra,  Pittsfield, 
Pleasant  Ridge  Plantation,  Ripley. 
Skowhegan,  Smithfield,  Solon,  St. 
Albans,  Starks,  The  Forks  Plantation, 
and  West  Forks  Plantation. 

Waldo  County.  The  entire  county. 

Washington  County.  The  entire 
county. 

York  County.  The  entire  county. 

Maryland 
The  entire  State 


Massachusetts 

The  entire  State. 
Michigan 

Alcona  County.  The  entire  county. 

Allegan  County.  The  entire  county. 

Alpena  County.  The  entire  county. 

Antrim  County.  The  entire  county. 

Arenac  County.  The  entire  county. 

Barry  County.  The  entire  county. 

Bay  County.  The  entire  county. 

Benzie  County.  The  entire  county. 

Berrien  County.  The  entire  county. 

Branch  County.  The  entire  county. 

Calhoun  County.  The  entire  county. 

Cass  County.  The  entire  county. 

ChaHevoix  County.  The  entire  county. 

Cheboygan  County.  The  entire  county. 

Chippewa  County.  The  entire  county. 

Clare  County.  The  entire  county. 

Clinton  County.  The  entire  county. 

Crawford  County.  The  entire  county. 

Eaton  County.  The  entire  county. 

Emmet  County.  The  entire  county. 

Genesee  County.  The  entire  county. 

Gladwin  County.  The  entire  county. 

Grand  Traverse  County.  The  entire 
county. 

Gratiot  County.  The  entire  county. 

Hillsdale  County.  The  entire  county. 

Huron  County.  The  entire  county. 

Ingham  County.  The  entire  county. 

Ionia  County.  The  entire  county. 

Iosco  County.  The  entire  county. 

Isabella  County.  The  entire  county. 

Jackson  County.  The  entire  county. 

Kalamazoo  County.  The  entire 
county. 

Kalkaska  County.  The  entire  county. 

Kent  County.  The  entire  county. 

Lake  County.  The  entire  county. 

Lapeer  County.  The  entire  county. 

Leelanau  County.  The  entire  county. 

Lenawee  County.  The  entire  county. 

Livingston  County.  The  entire  county. 

Luce  County.  The  entire  county. 

Mackinaw  County.  The  entire  county. 

Macomb  County.  The  entire  county. 

Manistee  County.  The  entire  county. 

Mason  County.  The  entire  county. 

Mecosta  County.  The  entire  county. 

Midland  County.  The  entire  county. 

Missaukee  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montcalm  County.  The  entire  county. 

Montmorency  County.  The  entire 
county. 

Muskegon  County.  The  entire  county. 

Newaygo  County.  The  entire  county. 

Oakland  County.  The  entire  county. 

Oceana  County.  The  entire  county. 

Ogemaw  County.  The  entire  county. 

Osceola  County.  The  entire  county. 

Oscoda  County.  The  entire  county. 

Otsego  County.  The  entire  county. 

Ottawa  County.  The  entire  county. 

Presque  Isle  Q>unty.  The  entire 
county. 


Roscommon  County.  The  entire 
county. 

Saginaw  County.  The  entire  county. 

St.  Clair  County.  The  entire  county. 

St.  Joseph  County.  TTie  entire  county 

Sanilac  County.  The  entire  county. 

Shiawassee  County.  The  entire 
county. 

Tuscola  County.  The  entire  county. 

Van  Buren  County.  The  entire  county 

Washtenaw  County.  The  entire 
county. 

Wayne  County.  The  entire  county 

Wexford  County.  The  entire  county 

New  Hampshire 

The  entire  State. 
New  Jersey 

The  entire  State. 
New  York 

The  entire  State. 
North  Carolina 

Currituck  County.  The  entire  county. 

Dare  County.  The  area  bounded  by  a 
line  beginning  at  the  intersection  of 
State  Road  1208  and  Roanoke  Sound; 
then  easterly  along  this  road  to  its 
junction  with  State  Road  1206;  then 
southerly  along  this  road  to  its 
intersection  with  U.S.  Highway 
Business  158;  then  easterly  along  an 
imaginary  line  to  its  intersection  with 
the  Atlantic  Ocean;  then  northwesterly 
along  the  coastline  to  its  intersection 
with  the  Dare-Currituck  County  line; 
then  westerly  along  this  county  line  to 
its  intersection  with  the  Currituck 
Sound;  then  southeasterly  along  this 
sound  to  the  point  of  beginning. 

Ohio 

Ashtabula  County.  The  entire  county. 
Columbiana  County.  The  entire 
county. 
Geauga  County.  The  entire  county. 
Lake  County.  The  entire  county. 
Mahoning  County.  The  entire  county. 
Trumbull  County.  The  entire  county. 

Pennsylvania 

The  entire  State. 
Rhode  Island 

The  entire  State. 
Vermont 

The  entire  State. 
Virginia 

City  of  Alexandria.  The  entire  dty. 
Gty  ofBuena  Vista.  The  entire  dty. 
City  of  Charlottesville.  The  entire  dty 
City  of  Chesapeake.  The  entire  city. 
City  of  Colonial  Heights.  The  entire 
dty. 
City  of  Fairfax.  The  entire  dty. 
City  of  Falls  Church.  The  entire  dty. 
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Gty  ofFrcutkhn.  The  entin  city. 

City  of  Fredericksburg.  The  entiie  city. 

City  ofHamtpton.  The  eotire  dty. 

City  of  Hatnsoaturg.  The  eotira  dty. 

dty  ofHopeweU.  The  entire  city. 

City  ^ Lexington.  The  entiie  dty. 

City  i^Uanassas.  The  eDtire  dty. 

Gty  of  Manassas  Park.  The  entire 
dty. 

Gty  of  Newport  News,  The  eotire  dty. 

Gty  of  Norfolk.  The  entire  dty. 

Gty  of  Petersburg.  The  entire  city. 

City  of  Poquoson.  The  entire  dty. 

Gty  of  Pottsmoutii.  The  eatire  dty. 

Gty  of  Richmond.  The  entire  dty. 
•  Gty  of  Staunton.  The  entire  dty. 

City  of  Suffolk.  The  eotire  dty. 

Gty  of  Virginia  Beach.  The  entire  dty. 

Gty  of  Waynesboro.  The  entire  dty. 

Gty  of  Williamsburg.  The  entire  dty. 

City  of  Winchester.  The  entire  dty. 

Accomack  County.  The  entire  county. 

Albemarle  County.  The  entire  county. 

Amelia  County.  The  entire  county. 

Amherst  County.  The  entire  county. 

AHiitgton  County.  The  entire  county. 

Aapnta  Couvty.  The  entire  county. 

Buddngfiam  County.  The  entire 
county. 

Carafihe  Coanty.  The  entire  county. 

Cftorfcs  Gty  County.  The  entire 
county. 

Chesteiptid  County.  The  entire 
county. 

(3ari»  CottJiQf.  The  entire  county. 

Calpeper  County.  The  entire  county. 

Cuadierhmd  County.  The  entire 
county. 

Dimriddie  Coanty.  The  entire  county. 

£sser  Coanty.  The  entire  county. 

Foitfax  County.  The  entire  county. 

Fauquier  County.  The  eatire  county. 

Fluvanna  County.  The  entire  county. 

Franklin  County.  The  entire  county. 

Frederick  Comnty.  The  entire  county. 

Gloucester  County.  The  entire  county. 

Goochland  County.  The  entire  county. 

Gnene  County.  The  entire  county. 

Hanover  County.  Hie  entire  county. 

Henrico  County.  The  entire  county. 

ftfe  of  IVl^r  County.  The  entire 
county. 

fames  City  County.  The  entire  county. 

King  and  Queen  County.  The  entire 
county. 

King  George  County.  The  entire 
coiuty.  j 

King  William  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 

Loudoun  County.  The  entire  county. 

Louisa  County.  The  entire  county. 

Madison  Coiurty.  The  eotire  county. 

UaUtews  Coanty.  The  entire  county. 

rnddlntx  County.  The  entire  county. 

Neboa  Coanty.  tlie  entire  county. 

New  Kent  County.  The  entire  county. 

Northampton  County.  The  entire 
cottMy. 


Northumberland  County.  The  entire 
county. 

Nottoway  County.  The  entire  county. 

Orange  County.  The  entire  county. 

Page  County.  The  entire  county. 

Powhatan  County.  The  entire  county. 

Prince  Edward  County.  The  entire 
county. 

Prince  George  County.  The  entire 
county. 

Prince  William  County.  The  entire 
county. 

Rappahannock  County.  The  entire 
county. 

Richmond  County.  The  entire  county. 

Rockbridge  County.  The  entire 
county. 

Rockingham  County.  The  entire 
county. 

Shenandoah  County.  The  entire 
county. 

Southampton  County.  The  entire 
county. 

Spotsylvania  County.  The  entire 
county. 

Stafford  County.  The  entire  county. 

Surry  County.  The  entire  county. 

Sussex  County.  The  entire  county. 

Warren  County.  The  entire  county. 

Westmoreland  County.  The  entire 
county. 

York  Coanty.  The  entire  coimty. 

West  Virginia 

Barbour  County.  The  entire  coanty. 

Berkeley  County.  The  entire  coanty. 

Brook  County.  The  entire  county. 

Grant  County.  The  entire  coanty. 

Hampshire  County.  The  entire  coanty. 

HaiKock  Coartty.  The  entire  county. 

Hardy  County.  The  entire  county. 

Jefferson  County.  The  entire  county. 

Marion  County.  The  entire  county. 

Marshall  County.  The  entire  county. 

Mtrteral  County.  The  entire  county. 

Monongalia  Coanty.  The  entire 
county. 

Morgan  County.  The  entire  county. 

Ohio  County.  The  entire  county. 

Pendleton  County.  The  entire  county. 

Pocahontas  Coanty.  The  entire 
coanty. 

Preston  County.  The  entire  coanty. 

Randolph  County.  The  entire  county. 

Tayhr  County.  The  entire  county. 

Tucker  Coanty.  The  entire  coanty. 

Wetzel  County.  The  entire  coanty. 

s3wi.46  4  Conditfona 
MaMentef 
houeetiold 


UMI 


(a)  Regulated  artides  and  outdoor 
houaehold  articles  from  generally 
infested  areas.  (1)  A  regulated  article, 
except  for  an  aticle  moved  in 
accordance  with  paragraph  (c)  of  this 
section,  shall  not  be  moired  intarst^e 
from  any  generally  infested  area  into  or 


through  any  area  that  is  not  generally 
infested  unless  a  certificate  or  permit 
has  been  issued  and  attached  to  such 
regulated  article  in  accordance  with 
S§  301.45-5  and  301.45-8.« 

(2)  An  outdoor  household  article  shall 
not  be  moved  interstate  from  any 
generally  infested  area  into  or  ihrou^^ 
any  aree  that  is  not  generally  infested 
unless  a  certificate  or  OHA  dociiroent 
has  been  issued  and  attached  to  such 
outdoor  household  article  in  accordance 
with  K  301.45-5  and  301.45-8. 

(b)  A  regulated  article  originating 
outside  of  any  generally  infested  area 
may  be  moved  intarstste  directly 
through  any  generally  infested  area 
without  a  certificate  or  permit  if  the 
point  of  origin  of  the  article  is  clearly 
indicated  by  shipping  documents,  its 
identity  has  been  maintained,  and  it  has 
been  safeguarded  against  infestation 
whife  in  any  generally  infested  area 
during  the  months  of  April  through 
June.  To  be  safeguarded,  the  article  must 
be  in  an  enclosed  vehicle,  or  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  gypsy  moths,  such  as 
canvas,  plastic,  or  closely  woven  dodi. 

(c)  A  regulated  article  originating  in  a 
generally  infiasted  area  may  be  moved 
interstate  from  a  generally  infested  area 
without  a  certificate  if  it  compUes  with 
(1)  or  (2)  of  this  paragraph: 

U)  The  article  is  moved  by  the  U.S. 
Department  of  Agriculture  for 
experimental  or  scientific  purposes, 
and: 

(i)  Is  moved  pursuant  to  a  permit 
issued  for  each  aitido  by  the 
Administrator 

(ii)  Is  moved  in  Mxordancs  with 
conditions  specified  on  the  permit  and 
found  by  the  Administrator  to  be 
adequate  to  prevent  the  dissemination 
of  the  gypsy  moth.  i.e..  conditions  of 
treatment,  processing,  riiipment,  and 
disposal;  and 

(iii)  Is  moved  with  a  tag  or  label 
securely  attached  to  the  outside  of  ths 
container  containing  the  artids  or 
securely  altadied  to  the  article  itself  if 
not  in  a  container,  and  with  sudi  tag  or 
label  bearing  a  permit  number 
corresponding  to  the  number  of  thn 
permit  issued  for  such  article. 

(2)  The  articfe  is  logs,  pulpwood.  or 
wood  chips,  and  the  person  moving  ths 
article  has  attached  a  signed  accorate 
statement  to  the  waybill  or  other 
shipping  documents  aocompanjring  ths 
article  ststing  that  he  or  die  has 
inspected  the  article  in  accordance  with 
the  Gypsy  Moth  Program  Manual  no 
more  than  5  days  prior  to  the  date  of 


*  RsquiramanU  undar  all  oUmt  appUcabie  FadMiI 
damMdc  plaai  quanntinM  bihI  ■•»  b*  aat 
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movement  and  has  found  no  life  stages 
of  gypsy  moth  on  the  article. 

1301.45-6  tosuanoeandeaneallatlonef 
cerWIeatM,  Hmited  pemtlts.  and  outdoor 
heuaaheW  artida  documam*. 

(a)  A  certificate  may  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  or  an  outdoor 
household  article  (OHA)  if  the  inspector 
determines  that  it  is  eligible  for 
certification  for  movement  to  any 
destination  under  all  Federal  domestic 
plant  quarantines  applicable  to  such 
article  and: 

(1)  It  has  originated  in  noninfested 
premises  in  a  generally  infested  area 
and  has  not  been  expoted  to  the  gypsy 
moth  while  within  the  generally 
infested  area;  or 

(2)  The  inspector  inspects  the  article 
no  more  than  5  days  prior  to  the  date 

of  movemrait  during  the  months  of  April 
through  August  (14  days  prior  to  the 
date  of  movement  from  September 
through  March)  and  finds  it  to  be  free 
of  thegvpsy  moth;  or 

(3)  Ithas  been  treated  under  the 
direction  of  an  inspector  to  destroy  the 
gypsy  moth  in  accordance  with  the 
treatment  manual;  or 

(4)  It  has  been  grown,  produced, 
manufactuired,  stored,  or  handled  in 
such  a  manner  that  no  infestation  would 
be  transmitted  thereby  as  determined  by 
anin^>ector. 

(b)  Limited  permiU  may  be  issued  by 
an  inspector  to  allow  interstate 
movemMit  of  any  regulated  article  under 
this  subpart  to  specified  destinations  for 
specified  handling,  utilization, 
processing,  or  treatment  in  accordance 
with  the  treatment  manual,  when,  upon 
evaltiation  of  all  of  the  dicumstances 
involved  in  each  case,  the  Administrator 
determines  that  such  movement  will  not 
result  in  the  spread  of  the  gypsy  moth 
because  life  stages  of  the  moths  will  be 
destroyed  by  such  specified  handling, 
utilization,  processing  or  treatment,  or 
the  pest  will  not  survive  in  areas  to 
whidi  shipped,  and  the  reouirementa  of 
all  other  applicable  Federal  domestic 
plant  quarantines  have  been  met. 

(c)  Cntlficate  and  limited  permit 
forms  may  be  issued  by  an  inspector  to 
any  person  for  use  for  subsequent 
shipmento  of  regulated  articles  provided 
the  person  is  operating  under  a 
compliance  agreement  Any  persMi 
operating  under  a  compliance 
agreement  may  reproduce  the  forms  as 
needed  to  attach  ttiem  to  regulated 
artides  moved  under  a  compliance 
agreement  Any  person  operating  under 
a  compliance  agreement  may  execute 
and  issue  the  certificate  fanna  or 
reproduction  of  such  fanns,  for  the 
interstate  movement  of  regulated 


articles  from  the  premises  of  such 
person  identified  in  the  compliance 
agreement,  if  the  perstm  has  treeted 
such  regulated  articles  as  specified  in 
the  compUance  agreement,  and  if  the 
regulated  articles  are  eligible  for 
certification  for  movement  to  any 
destination  imder  all  applicable  Federal 
domestic  plant  quarantines.  Any  person 
operating  under  a  compliance 
agreement  may  execute  and  issue  the 
limited  pwmit  forms,  or  reproductions 
of  such  forms,  for  the  interstate 
movement  of  regulated  articles  to 
specified  destinations  when  an 
inspector  has  made  the  determinaticms 
specified  in  paragraph  (b]  of  this 
section. 

(d)  A  certificate  may  be  issued  by  a 
qualified  certified  applicator  for  the 
interatate  movement  of  any  outdoor 
household  article  or  mobile  home  if 
such  qualified  certified  appIicatOT 
determines  the  following: 

(1)  That  the  article  has  been  inspected 
by  the  qualified  certified  applicator  and 
found  to  be  free  of  any  life  stage  of  the 
gypsy  moth:  or 

(2)  That  the  article  has  been  treated 
by,  or  treated  imder  the  dire«:t 
supervision  of,  the  qualified  certified 
applicator  to  destroy  any  life  stage  of  the 
gypsy  moth  in  accordance  with  methods 
and  procedures  prescribed  in  section  in 
of  the  Gypsy  Moth  Program  Manual. 

(a)  An  OHA  document  may  be  issued 
by  the  owner  of  an  outdocn-  household 
article  for  the  interstate  movement  of 
the  article  if  sudi  person  has  inspected 
the  outdoor  hous^old  article  and  has 
found  it  to  be  fr«e  of  any  life  stage  of 
gypsy  moth. 

(f)  Any  certificate  or  permit  w^ch  has 
been  issued  or  authorized  may  be 
withdrawn  by  an  inspector  if  he 
determines  that  the  holder  thereof  has 
not  complied  with  any  condition  for  the 
use  of  siich  document.  The  reasons  for 
the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
pOTmit.  Any  peraon  whose  certificate  or 
permit  has  been  withdrawn  may  appeal 
the  dedsirai  in  writing  to  the 
Administrator  iwithin  ten  (10)  days  after 
receiving  the  writtra  notification  of  the 
withdrawal.  The  appeal  shall  state  all  of 
the  facta  and  reasons  upon  %^ch  the 
person  refies  to  show  that  tibe  certificate 
or  permit  was  wrongfolly  withdrawn. 
The  Administrator  ^all  grant  or  deny 
the  appeal,  in  %vriting,  stating  the 
reasons  for  his  dedsicm  as  promptly  as 
circumstances  permit  If  there  is  a 
conflict  as  to  any  material  feet,  a  bearing 
shall  be  held  to  resolve  sudb  conflict. 
Rules  of  practice  oooceming  such  a 
hearing  will  be  adi^ted  Inr  the 
Administrator.  (Approved  by  the  Office 


of  Management  and  Budget  under 
oontrd  number  057»-Oioe.) 


1301. 
canoeHetlon  ihareol. 

(a)  Any  person  engaged  in  the 
business  of  growing,  h^nrfHifg,  or 
moving  regulated  articles  may  enter  into 
a  compliance  agreement  to  facilitate  the 
movement  of  such  articles  under  this 
subpart  Qualified  certified  applicat(»s 
must  rater  into  oomplianoe  agreements, 
in  accordance  wiih  the  definition  of 
qualified  certified  applicator  in 

§  301.45-1.  A  compliance  agreenoem 
shall  specify  safisguards  necessary  to 
prevent  spreed  of  the  gypsy  moth,  such 
as  disinfestation  practices  or  applicatioa 
of  chemical  matoials  in  accordance 
with  the  treatment  manual.  Ckiropliance 
agreement  forms  may  be  obtained  from 
the  Administrator  or  an  inspector. 

(b)  Any  compliance  agreement  ouy  be 
canceled  by  the  inspector  who  is 
supervising  ita  enforcement,  orally  or  in 
writing,  whenevw  the  inspector  finds 
that  such  person  has  failed  to  comply 
with  the  conditions  of  the  agreement.  If 
the  cancellation  is  oral,  the  decision  and 
the  reasons  therefore  shall  be  confirmed 
in  writing,  as  promptly  as  drcumstancas 
permit,  /^y  person  whose  compliance 
agreement  has  been  canceled  may 
appeal  the  decision  in  writing  to  the 
Administrator  %vithin  ten  (10)  days  alter 
receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  fecta  and  reaaons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongliilly 
canceled.  The  Administrator  shall  grant 
or  deny  the  appeal,  in  writing,  stating 
the  reasons  for  such  decision,  as 
promptly  as  draunstances  permit.  If 
there  is  a  conflict  as  to  any  material  fed, 
a  hearing  shall  be  held  to  resolve  such 
conflid.  Rules  of  practice  concerning 
sudi  a  bearing  will  be  adopted  by  the 
Administrator.  (Approved  l^  the  Office 
of  Management  and  Budget  under 
control  number  0579-0108.) 

1301.48-7    Aaaawbly  and  Inapartleii  el 
regulated  artldea  and  outdoor  houeelwld 

Persons  (other  than  those  authorized 
to  use  certificates  or  limited  permita.  ot 
reproductions  thereof,  under  S  301.4^ 
5(c))  who  desire  to  move  interstate  a 
regulated  article  which  must  be 
accompanied  by  a  certificate  or  permit 
shall,  at  least  7  days  before  the  mdrad 
movement,  request  an  inspedor  to 
examine  the  article  prior  to  movement 
Persons  who  desire  to  move  interstate 
an  outdoor  housriiold  artide 
accompmied  by  a  certificate  issued  in 
accordance  with  §  301 .45-5  shall,  at 
least  14  days  before  the  desired 
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movement,  request  an  inspector  to 
examine  the  article  prior  to  movement 
Persons  who  desire  to  move  interstate 
an  outdoor  household  article  or  a 
mobile  home  accompanied  by  a 
certificate  issued  by  a  qualified  certified 
applicator  in  accordance  with  S  301.45- 
5(d)  shall  request  a  qualified  certified 
applicator  to  examine  the  article  prior  to 
movement.  Such  articles  shall  be 
assembled  at  such  point  and  in  such 
manner  as  the  inspector  or  qualified 
certified  applicator  designates  to 
fiKilitate  inspection. 

e30i.4^4   Atlecnnieiit  ano  OMpoeMofi  Of 


I  Jul  .4^— 10    Movemetit  Of  Hve  Qypey 


(a)  A  certificate,  limited  permit,  or 
OHA  document  required  for  the 
interstate  movement  of  a  regulated 
article  or  outdoor  household  article 
must  at  all  times  during  such  movement 
be  securely  attached  to  the  outside  of 
the  container  containing  the  regulated 
article  or  outdoor  household  article, 
securely  attached  to  the  article  itself  if 
not  in  a  container,  or  securely  attached 
to  the  consignee's  copy  of  the  waybill  or 
other  shipping  document:  Provided, 
however.  That  the  requirements  of  this 
section  may  be  met  by  attaching  the 
certificate,  limited  permit,  or  OHA 
document  to  the  consignee's  copy  of  the 
waybill  or  other  shipping  document 
only  if  the  regulated  article  or  outdoor 
household  article  is  sufficiently 
described  on  the  certificate,  limited 
permit,  OHA  document  or  shipping 
document  to  identify  ^ch  article. 

(b)  The  certificate,  limited  permit,  or 
OHA  document  for  the  movement  of  a 
regulated  article  or  outdoor  household 
article  shall  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
shipment. 

(c)  Any  qualified  certified  applicator 
who  issues  a  certificate  or  OHA 
document  shall  at  the  time  of  issuance 
send  a  copy  of  the  certificate  or  OHA 
doounent  to  the  APHIS  officer  in  charge 
for  the  State  in  which  the  document  is 
issued.  j 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0108) 

§301.46-0   Inepedton  Mid  dtapoael  of 


UMI 


Any  properly  identified  inspector  is 
authorized  to  stop  and  inspect,  and  to 
seize,  destroy,  or  otherwise  dispose  of, 
or  require  disposal  of  regulated  articles, 
outdoor  household  articles,  and  gypsy 
moths  as  provided  in  section  10  of  the 
Plant  Quarantine  Act  (7  U.S.C  164a) 
and  section  105  of  the  Fedenl  Plant  Pest 
Act  (7  U.S.C  ISOdd). 


Regulations  requiring  a  permit  for, 
and  otherwise  governing  the  movement 
of,  live  gypsy  moths  in  interstate  or 
foreign  commerce  are  contained  in  the 
Federal  Plant  Pest  Regulations  in  part 
330  of  this  chapter. 

I301.4S-11    Coete  and  charges. 

The  services  of  the  inspector  shall  be 
furnished  without  cost.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compUance 
with  the  provisions  of  the  quarantine 
and  regulations  in  this  subpart,  other 
than  for  the  services  of  the  inspector. 

1301.45-12    DtequalificettenofquaNfled 
€01  tilled  applicator  to  iasua  oerttflcatee. 

(a)  Any  qualified  certified  applicator 
may  be  disoualified  from  issuing 
certificates  by  the  Administrator  if  he 
determines  that  one  of  the  following  has 
occurred: 

(1)  Such  person  is  not  certified  by  a 
State  and/or  Federal  Government  as  a 
commercial  certified  applicator  luder 
the  Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA)  (86  Stat.  983; 
7  U.S.C  136b)  in  a  category  allowing 
use  of  the  restricted  pesticides  Spray  N 
Kill  (EPA  Registration  No.  8730-30), 
Ficam  W  (EPA  Registration  No.  45639- 
1),  and  acephate  (Orthene*):  or 

(2)  Noncompliance  with  any  of  the 
provisions  of  Uiis  subpart:  or, 

(3)  Failure  to  attend  and  complete, 
each  time  such  person  is  recertified  as 
a  certified  commercial  applicator  under 
FIFRA,  a  workshop  approved  by  the 
Administrator  on  the  identification  and 
treatment  of  life  stages  of  gypsy  moth  on 
outdoor  household  articles  and  mobile 
homes. 

(b)  The  disqualification  is  effective 
upon  oral  or  written  notification, 
whichever  is  earlier.  The  reasons  for  the 
disqualification  shall  be  confirmed  in 
writing  as  promptly  as  circiunstances 
permit,  imless  contained  in  the  written 
notification.  Any  qualified  certified 
applicator  who  is  disqualified  bom 
issuing  certificates  may  appeal  the 
decision  in  writing  to  the  Administrator 
within  ten  (10)  days  after  receiving 
written  notification  of  the 
disqualification.  The  appeal  shall  state 
all  of  the  facts  and  reasons  upon  which 
the  person  relies  to  show  that  the 
disqualification  was  a  wrongful  action. 
The  Administrator  shall  grant  or  deny 
the  appeal,  in  writing,  stating  the 
reasons  for  his  decision  as  promptly  as 
circumstances  permit.  If  there  is  a 
conflict  as  to  any  material  fact,  a  hearing 
shall  be  held  to  resolve  such  conflict 
Rules  of  practice  concerning  such  a 


hearing  will  be  adopted  by  the 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0108) 

Done  in  Washington.  DC.  this  16th  day  of 
)uly  1993. 
Eagena  Braastool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc  93-17555  Filed  7-22-43;  8:45  am) 
aNJJNO  ooof  s«ie-94-r 


Agricultural  Marketing  Sarvlca 

7CFR  Part 944 

(Dockot  No.  FV-91-245  FR] 

Frulta;  Import  Ragulationa  (Grapefruit); 
Reinstatement  of  Grapefruit  hnpoft 
Requlrementa 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

StNIMARV:  This  final  rule  reinstates,  with 
minor  revisions,  the  temporarily 
suspended  minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States.  These 
requirements  were  temporarily 
suspended  on  March  11, 1991,  to 
provide  the  United  States  Trade 
Representative  (USTR)  adequate  time  to 
review  contemplated  changes  in  the 
import  requirements.  This  action  is 
needed  so  that  imported  grapefruit  meet 
the  same  minimum  grade  and  size 
requirements  as  those  established  for 
grapefruit  under  the  marketing  order 
covering  Florida  grapefruit,  consistent 
with  section  Be  oit  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  as 
amended. 

EFFECTIVE  DATE:  July  26. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  (202)  720-5331. 
StiPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  section  Be  (7  U.S.C 
608e-l)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act.  Section  Be  of  the  Act 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federu  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 


commodities.  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulate  the  same  commodity 
produced  in  different  areas  of  the 
United  States,  the  Secretary  shall 
determine  which  area  the  imp>orted 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefruit  imported 
into  the  United  States  are  in  most  direct 
competitirai  with  grapefruit  grown  in 
Florida  regulated  under  Marketing 
Order  No.  905.  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  imported  grapefruit  should  be  the 
same  as  those  established  for  grapefruit 
under  Marketing  Order  No.  905. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agricullure 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Ordw  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies. 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  b\isinesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  establi^ed 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation,  and  impact  on  both  small 
and  large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
mariceting  orders. 

There  are  about  25  importers  of 
grapefruit.  Small  agricultural  service 
firms,  which  includes  importers,  have 
been  defined  by  the  Small  Business 
Admin  istratiiHi  (13  CFR  121.601)  as 
those  whose  aimual  receipts  are  less 
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than  $3,500,000.  A  majority  of  these 
importers  may  be  classified  as  small 
entities. 

The  minimum  grade  and  size 
requirements  specified  in  §  944.106  (7 
CFR  944.106)  for  imported  grapefruit 
were  in  effect  on  a  continuous  basis  for 
several  years  prior  to  their  suspension 
on  March  11. 1991  (56  FR 10792.  March 
14, 1991).  These  requirements  were 
suspended  to  provide  the  USTR 
adequate  time  to  review  contemplated 
changes  in  the  grapefruit  import 
requirements  neeoed  to  reflect  changes 
in  the  minimum  grade  and  size 
requirements  for  Florida  grapefiuit 
specified  in  §  905.306  (7  CFR  905.306) 
under  Marketing  Order  No.  905. 

A  proposed  rule  concerning  this 
action  was  issued  on  September  24, 
1992.  and  published  in  the  Federal 
Register  oa  October  5, 1992  (57  FR 
45754).  That  rule  provided  a  15-day 
comment  period  which  ended  October 
20. 1992.  A  comment  was  filed  by  Ray 
Prewett,  Executive  Vice  President, 
Texas  Citrus  Mutual.  McAllen,  Texas 
favoring  the  proposal,  indicating  that  it 
was  very  important  to  the  citrus 
industry  in  the  Rio  Grande  Valley  in 
Texas  that  the  import  standards  for 
grapefruit  be  put  back  in  place.  The 
commenter  pointed  out  that  poor 
quality  imported  grapefruit  not  meeting 
U.S.  grade  standards  may  leave 
consumers  with  a  bad  impression  of  all 
grapefruit,  and  that  consumers  may 
confuse  such  grapefruit  with  Texas 
grapefruit  in  the  marketplace. 

The  language  in  this  final  rule  has 
been  modified  somewhat  from  that  in 
the  proposed  rule  by  relaxing  for 
imported  red  seedless  grapefiniit  the 
minimum  grade  to  "Improved  No.  2" 
from  "Improved  No.  2  External.  U.S.  Na 
1  bitemal"  through  August  22, 1993; 
and  the  minimum  size  requirement  to 
3Vi«  inches  in  diameter  from  3%i« 
inches  through  November  7, 1993. 
These  modifications  reflect  a  size 
relaxation  made  on  October  26,  1992  (57 
FR  47255.  October  15,  1992).  and  a 
grade  relaxation  made  on  May  31. 1993 
(58  FR  31465.  June  3. 1993)  for  domesUc 
shipments  of  Florida  red  seedless 
grapefiiiit;  and  must  be  made  so  that 
imported  grapefiiiit  meet  the  same  grade 
and  size  requirements  as  Florida 
grapefiuit.  Also,  the  effective  date  of  the 
import  regulation  for  "Seeded", 
"Seedless,  red",  and  "Seedless,  except 
red  '  grapefiuit  is  changed  from  that 
proposed  in  the  notice  to  three  days 
after  date  of  publication  in  the  Federal 
Register  to  comply  with  the 
reouirements  of  the  Act. 

Under  this  final  rule,  imported  seeded 
grapefruit  must  grade  at  least  U.S.  No. 
1  and  be  at  least  3^Vi«  inches  in 


diameter.  Impoited  red  l 

grapefruit  must  grade  at  least  "Impnnni 
No.  2"  and  be  at  least  3%S«  inchee  in 
diameter,  during  the  period  July  28, 
1993,  through  August  22. 1993.  with  tfa* 
minimum  gprada  increasing  to 
"Improved  No.  2  External  and  U.S.  Na 
1  Internal"  for  shipments  made  on  and 
after  August  23, 1993,  and  the  minimuia 
size  increasing  to  3Via  inches  in 
diameter  for  shipments  made  on  "nd 
after  November  8, 1993.  Imported  white 
seedless  grapefruit  must  grade  at  least 
Improved  No.  2  External  and  U.S.  Na 
1  Internal  and  be  at  least  3%<i«  inches  in 
diameter. 

This  final  rule  requires  that  importad 
grapefruit  be  inq>ected  and  certified  at 
meeting  the  minimum  grade  and  siaa 
requirements,  as  hereinafter  specified. 
These  requirements  are  the  same  as 
those  in  effect  for  domestic  shipments  of 
grapefiuit  grown  in  Florida  under 
Marketing  Order  No.  905.  and  similar  to 
those  in  effect  under  §  944.106  just  prior 
to  their  suspension  on  March  11. 1991. 
The  final  rule  sets  forth  the  minimum 
grade  and  size  requirements  for 
grapefruit  in  §  944.106.  In  addition,  the 
section  heading  is  revised,  the  term 
"grapefruit"  is  defined,  and  current 
paragraph  (d)  in  the  section  is  removed 
since  it  is  not  needed.  These  rhungf  U9 
non-substantive  in  nature  and  are  made 
to  make  the  regulation  easier  to  read  and 
understand  by  persons  affected  by  the 
requirements. 

Further,  this  final  rule  increases  the 
quantity  of  grapefrmt  which  persons 
may  import,  exempt  from  import 
requirements,  to  15  standard  packed  H- 
bushel  cartons,  so  that  it  is  the  same 
quantity  as  the  quantity  of  Florida 
grapefiotit  currently  exempted  under 
§905.141  (7  CFR  905.141).  The 
exemption  in  the  suspended  import 
regulation  was  10  standard  packed  5V 
bushel  cartons. 

During  the  1989, 1990,  and  1901 
seasons,  fresh  grapefruit  were  imported 
into  the  United  States  from  the 
Bahamas,  the  Dominican  Republic, 
Israel,  and  Mexico.  United  States 
imports  of  grapefruit  increased  from 
105,900  cartons  (42.5  pounds  per 
carton)  in  1986  to  407,058  cartons  in 
1991.  Imports  from  the  Bahamas,  the 
principal  source  of  grapefruit  imports, 
rose  from  49  percent  of  the  total  in  1966 
to  90  percent  of  the  toUl  in  1991. 

The  Department's  Naticmal 
Agricultural  Statistics  S«-vic8  [ 
for  1992-93  Florida  grapefruit 
productioo  is  109.5  milUon  cartons 
(42.5  pounds  per  carton).  29  peroant 
above  1991-92.  and  53  percent  abova 
the  1989-90  freaza-reduced  crop. 
According  to  the  Citrus  Administrativa 
Committee,  which  locally  administen 
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Marketing  Order  No.  905.  Florida  freah 
grapefhiit  shipmdnts  totaled  41.8 
million  cartons  for  the  1991-92  season. 
As  indicated  by  data  from  the 
Dapaitment's  Federal-State  Market 
News  Service.  Florida  shipments 
accounted  for  over  85  percant  of  United 
States  total  fresh  srapefruit  shipments 
during  the  years  from  1986  through 
1991.  Imports  will  likely  constitute  less 
than  one  percent  of  United  States  fresh 
utilization. 

In  accordance  with  section  8e  of  the 
Act.  the  USTR  has  conciured  with  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  reflects  the 
Department's  appraisal  of  the  need  to 
reinstate  the  suspended  grapefruit 
import  requirements  to  provide  equal 
treatment  to  both  domestic  producers, 
domestic  handlers,  and  importers,  and 


make  the  specified  changes  in  the 
grapefruit  import  regulation,  as 
bareinafier  set  forth,  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  grapefruit  import 
requirements  should  be  reinstated  as 
soon  as  possible,  so  that  imported 
grapefruit  meet  the  same  grade  and  size 
requirements  as  are  applicable  to 
domestic  shipments  of  Florida 
grapefruit  as  required  under  section  8e 
of  the  Act:  and  (2)  the  proposed  rule 
provided  a  30-day  comment  period,  and 
the  only  comment  received  favored  this 
action. 

List  ofSubiects  in  7  CTR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Crapes.  Imports,  Kiwifhiit, 
Limes.  Olives.  Oranges. 


For  the  reasons  set  forth  in  the 

!)reamble,  7  CFR  part  944  is  amended  as 
bllows: 

PART  944— FRUITS:  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  SUt.  31.  as 
amended;  7  U.S.C  601-674. 

2.  The  suspension  of  §  944.106  is 
lifted  and  that  section  is  revised  to  read 
as  follows: 

1944.108    Qrapofruit  hnpert  reguistion. 

(a)  Pursuant  to  section  8e  (7  U.S.C 
§  608e-l]  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  part  944— Fruits; 
Import  Regulations,  the  importation  into 
the  United  States  of  any  grapefruit  is 
prohibited  unless  such  grapefruit  meet 
the  following  minimum  grade  and  size 
requirements  for  each  specified 
grapefhiit  classification: 


QfapefcuN  daaaiicaVon 


Sewtod 

Seedtoas,  rad  ....._.... 

mcept  red 


tJuly  26. 1993. 


Regulatkxi  psftod 


Oniaftan  

06/22/93 

06/23/93-11/07/93 

On  and  after  11/06/93 

On  »  after  


MMmum  gcade 


U.S.  No.  1 

knpioved  No.  2 

Improved  No.  2  External 

U.S.  No.  1  Matnat 

Improved  No.  2  External 

U.S.  No.  1  Internal 

Improved  No.  2  External 
U.S.  No.  1  Interruy 


Minimum 
diameter 
(inches) 


3'Vi« 
3Vi« 
3Vt« 

3V«« 

3^« 


UMI 


(b)  The  term  grapefruit  is  defined  as 
citrus  paradisi,  MacFadyen. 

(c)  Terms  and  tolerances  pertaining  to 
nade  and  size  requirements,  which  are 
defined  in  the  United  States  Standards 
for  Grades  of  Florida  GrapefiTjit  (7  CFR 
51.750-51.784).  and  in  Marketing  Order 
No.  905  (7  CFR  905.18),  shall  be 
applicable  herein. 

(d)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  quality,  and 
maturity  of  grapefruit  imported  into  the 
United  States.  Inspection  by  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  form  of  an 
official  inspection  certificate,  issued  by 
the  respective  service,  applicable  to  the 
particular  shipment  of  jpapafruit,  is 
required  on  all  such  imports.  The 
inspection  and  certification  services 
will  be  available  upon  application  in 
accordance  with  the  Regulations 


Governing  Inspection,  Certification  and 
Standards  of  Fresh  Fruits.  Vegetables, 
and  Other  Products  (7  CFR  part  51).  and 
in  accordance  with  the  regulation 
designating  inspection  services  and 
procedure  for  obtaining  inspection  and 
certificaUon  (7  CFR  944.400). 

(e)  The  term  "importation"  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(f)  Any  person  may  import  up  to  15 
standard  packed  cartons  (12  bushels)  of 
grapefruit  exempt  from  the  requirements 
speicified  in  this  section. 

(g)  Any  grapefruit  which  fail  to  meet 
the  import  requirements  prior  to  or  after 
reconditioning  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Federal  or  Federal-State  Insi>ection 
Service  with  the  costs  of  certifying  the 
disposal  of  such  grapefruit  borne  by  the 
importer. 

(h)  The  Secretary  has  determined  that 
grapefruit  imported  into  the  United 
States  are  in  most  direct  competition 
with  grapefruit  grown  in  Florida 


regulated  under  Marketing  Order  No. 
905  (7  CFR  part  905). 

Dated:  July  19, 1993. 
Robert  C  Keeney. 

Deputy  Director,  Frvit  and  Vegetable  Division. 
(PR  Doc.  93-17504  Filed  7-22-93;  8.45  am) 
BNJJNG  CODE  M10-0>-F 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Suparvtaory  Commlttaa  Audita  and 
Variflcationa 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 

ACnow:  Final  rule. 

StiMMARY  The  NCUA  Board  is  amending 
its  regulations  governing  supervisory 
committee  audits  and  verifications.  The 
amendments  will:  (1)  Add  a 
nonstatistical  sampling  option  for 
independent,  licensed,  certified  public 
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accountants  in  the  veiification  of 
members'  accounts  consistent  with 
applicable  generally  accepted  auditing 
standards  (GAAS);  and  (2)  change 
applicable  sections  of  the  cunent 
regulation  to  more  properly  reflect 
accounting/auditing  terms  of  ait  without 
otherwise  changing  the  intent  of  the 
regulation.  DroppM  from  consideration 
in  the  final  amendment  were  the 
proposed  amendments  to  require 
independent  annual  audits  (opinion 
audits)  for  federally  insured  credit 
imions  with  assets  exceeding  $50 
million,  and  to  require  that  the 
supervisory  committee  and/or  its 
auditors  provide  NCUA  the  option  to 
photocopy  working  papers  supporting 
the  audit 

EFFECTIVE  DATE:  August  23, 1993. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street  NW.. 
Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kelbly,  Accounting  Officer,  Office 
of  Examination  and  Insiuance,  (202) 
682-9640.  or  Michael  McKenna.  Staff 
Attorney.  Office  of  General  Coimsel, 
(202)  682-9630,  at  the  above  address. 

SUPPLEMENTARY  MFORMATION: 
Discussion 

Section  701.12  sets  forth  supervisory 
committee's  responsibility  in  meeting 
the  audit  and  verification  requirements 
of  the  Federal  Credit  Union  Act.  A 
supervisory  committee  audit  is  required 
at  least  once  every  calendar  year 
covering  the  period  since  the  last  audit. 
The  scope  of  the  audit  must  be  that 
which,  at  a  minimum,  tests  the  federal 
credit  union's  assets,  liabilities,  equity, 
income,  and  expenses  for  existence, 
proper  cut  off.  valuations,  ownership, 
discloeures  and  classification,  and 
internal  controls  ($  701.12(b)).  A  written 
report  on  the  audit  must  be  made  to  the 
brvard  of  directors  and,  if  requested, 
NCUA  (§  7G1.12(c)).  Working  papers 
must  be  maintained  and  made  available 
to  NCUA  (S  701.12(c)).  Independence 
requirements  must  be  met  (§  701.12(d); 
standards  governing  verifications — 100 
percent  verification  or  statistical 
sampling— are  set  forth  ($  701.12(e)). 
Section  741.2  makes  these  requirements 
applicable  to  fisderally  insured  state- 
diartered  credit  unions. 

At  the  March  25, 1993,  Board  meeting 
in  Boston,  Massachusetts,  the  NCUA 
Board  issued  for  public  comment  a 
proposed  amendment  to  the  current 
supervisory  committee  audit  and 
verification  requirements.  The 
amendments  include  a  requirement  for 
annual  audits  (opinion  audits)  by 
independent,  licensed,  cotified  public 
accountants  for  federally  insured  credit 


unions  with  assets  greater  than  $50 
million.  The  NCUA  Board  believed  this 
was  necessary  due  to  the  increasing 
complexity  of  credit  union  financid 
statements.  In  line  with  this  philosophy, 
the  agency  had  recently  begun 
collecting  quarterly  call  report  data  on 
larger  credit  unioiu.  The  requirement 
for  an  opinion  audit  was  expected  to  go 
hand  in  hand  with  this  increased 
collection  of  financial  data  to  facilitate 
the  adequate  supervision  and 
examination  of  rederal  credit  imions. 
The  General  Accounting  Office  had 
recommended  such  a  requirement  as  a 
result  of  their  2-year  study  of  NCUA  and 
the  credit  union  system  ["Credit  Unions: 
Assuring  Future  Soundness"). 

In  addition,  the  proposal  expanded 
the  requirement  of  the  supervisory 
committee  and  their  compensated 
auditore  to  make  original  working 
papers  available  for  NCUA  review,  and 
to  also  allow  photocopying  by  any 
authorized  employee  of  NCUA.  Qedit 
unions  would  also  be  encouraged  to 
include  a  clause  in  their  engagement 
letters  with  outside  auditors  assuring 
the  advanced  agreement  to  allow 
regulators  to  review  and  to  photocopy 
original  working  papers,  as  needed. 

Ine  proposal  intended  to  amend 
applicable  sections  of  the  current 
regulation  to  more  properly  reflect 
accounting/auditing  terms  of  art  without 
changing  the  intent  of  the  existing 
regulation.  Certain  terms,  (e.g.,  "audit," 
"review,"  "generally  accepted  auditing 
standards"  (GAAS).  "generally  accepted 
accounting  principles"  (GAAP)),  have  a 
specific  meaning  within  the  accounting 
profession  and  the  usage  of  some  of 
these  terms  in  the  current  regulation  is 
inconsistent  and/or  confusing  in 
relation  to  the  profession's  usage.  The 
Board  intended  to  minimize  diffisrences 
in  usage  of  terminology  and  alleviate 
confusion  within  the  credit  union 
industry. 

And  finally,  the  proposed  suggested 
the  addition  of  a  nonstatistical  sampling 
option  consistent  with  applicable 

S;enerally  accepted  auditing  standards 
or  independent,  licensed,  certified 
public  accountants  in  the  verification  of 
members'  accounts.  The  oirrent 
regulation  permits  two  approaches  to 
member  account  verification:  100 
percent  sampling  or  statistical  sampling. 
The  additional  option  would  be 
consistent  with  NCUA  efforts  to 
minimize  differences  between 
regulatory  accounting/auditing  practices 
and  GAAP/GAAS. 

Comments 

Two  hundred  two  comment  lettera 
were  received:  one  hundred  thirty-five 
from  fsderal  credit  unions,  thirty-seven 


from  federally  insured,  state-chartered 
credit  unions,  two  from  state  regulators, 
fourteen  from  league  organizations, 
three  from  trade  groups,  and  eleven 
from  various  other  parties.  Thirty-one 
commenten  gave  their  fiill  support  of 
the  amendment  as  written:  fif^-three 
commenten  offered  mixed  support:  and 
one  himdred  eighteen  commenten 
opposed  the  amendment  The 
predominant  comments  are  summarized 
as  foUoMTs: 

Section  701.12(b>— taquirament  for  an 
"Opinion"  Audit 

Currently,  §  701.12  has  no 
requirement  for  an  opinion  audit  by  an 
independent,  licensed,  certified  public 
accountant.  The  proposed  amenoment 
would  require  all  federally  insured 
credit  unions  with  an  asset  size  of  $50 
million  or  greater  to  have  an  opinicm 
audit  performed  by  an  independent 
licensed,  certified  public  accountant 
Fifty-nine  commenten  support  the 
opinion  audit  requirement.  Five  of  these 
commenten  would  lower  the  limit  to 
$25  million,  two  would  lower  it  to  $10 
million  and  two  would  lower  it  to  $5 
million.  Three  commenten  would 
require  independent  opinion  audits  for 
all  federally  insured  credit  unions. 

The  commenten  supporting  the 
proposal  believe  the  amendment  is 
necessary  due  to  the  increasing 
complexity  of  credit  union  financial 
statements.  A  niunber  of  these 
commenten  also  state  that  most  large 
credit  unions  already  receive  opinion 
audits.  Some  commenten  believe  that 
these  audits  can  be  a  key  factor  in 
discovering  inadequate  internal  controls 
and  accounting  records  within  the 
credit  union.  One  commenter  states  that 
an  opinion  audit  provides  assurance 
that  the  financial  statements  are  fairly 
presented  in  accordance  with  GAAP. 
Another  conunenter  states  that  these 
audits  provide  important  information  to 
the  board  of  directon  and  credit  union 
memben.  One  commenter  states  that  the 
fact  that  70.9  percent  of  credit  unions 
over  $50  million  in  assets  already  obtain 
certified  public  accountant  opinion 
audits  n^tes  the  argument  mat  credit 
unions  of  that  size  would  incur 
significant  additional  costs;  the  large 
majority  of  these  credit  unions  are 
already  incurring  this  expense. 

Eleven  commenten  believe  there 
should  be  an  intermediate  asset  sice 
threshold  above  which  a  supervisory 
committee  audit  mav  be  permitted  if 
conducted  by  an  independent,  licensed, 
certified  public  accoimtant.  Three 
commenten  oppose  the  idea  of  an 
intermediate  asset  size  threshold. 

One  hundred  and  forty-one 
commenten  ob)ect  to  the  annual  audit 
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requirement.  Ninety'three  commentera 
believe  the  proposed  amendments  will 
impose  undue  costs  on  credit  imions. 
Seventy-four  commenters  oppose  the 
propoael  since  NCUA  alreeay  has  the 
authority  to  require  a  certified  audit 
upon  discovery  of  poor  recordkeeping 
and/or  suditing.  They  believe  NCUA 
can  adequately  supervise  credit  unions 
without  these  amendments. 

Sixty-six  commenters  believe  the 
amendments  are  an  unnecessary 
regulatory  burden.  Forty-nine 
commenters  believe  an  independent 
audit  does  not  prevent  or  discover 
fraud,  with  a  number  of  these 
commenters  citing  the  SIcL  crisis. 
Twenty-two  commentns  believe  the 
proposal  would  erode  the  decision- 
making authority  of  the  credit  union 
board  of  directors  and  supervisory 
committee. 

Twenty-six  commenters  believe  the 
league  auditors  are  better  qualified  and 
have  a  better  understanding  of  credit 
unions  than  most  certified  public 
accountant  firms.  Two  commenters 
stated  that,  given  the  high  quality  of 
service  and  cost  effectiveness  of  audits 
performed  by  credit  union  leagues  and 
their  service  corporaticMis,  the  final 
amendment  should  allow  for  the 
required  audit  to  be  performed  by 
leagues  i^  (1)  The  audit  is  performed 
tmder  generally  accepted  auditing 
standards;  and  (2)  some  reesonable 
compliance  standards  can  be  developed. 

In  light  of  the  &ct  that  72  percent  of 
all  credit  unions  over  $50  million  in 
assets  alreedy  receive  an  "opinion" 
audit  by  an  independent,  licensed, 
certified  public  accountant,  and  due  to 
the  enforcement  provisions  of  §  701.13 
through  which  tlM  agency  can  require 
an  "opinion"  audit  ^ven  serious  and 
persi^ent  recordkeeping  problems,  the 
Board  agrees  not  to  amend  §  701.12(b)  in 
this  regard  at  this  time.         j 

SectioB  701.12(b)--Chaiigei  In 
Twmaaalogj 

The  proposed  amendment  would 
replace  the  term  "audit"  in  section  (b) 
with  "supervisory  committee  audit." 
Furthermore,  the  proposed  amendment 
would  replace  the  terminology 
"generally  accepted  auditing  procedures 
and  standard"  with  three  alternatives 
that  more  clearly  describe  how  the 
annual  supervisory  conunittee  audit 
requirement  may  be  satisfied. 

Eight  commenters  stated  that  it  would 
clarify  terminology  to  change  the  term 
"audit"  to  "supervisory  committee 
audit."  Furthermore,  one  of  these 
commentws  states  that  paragraph 
(b)(l)(i)(A)  should  delete  "in  accordance 
vnih  GAAS"  and  that  subparagraph 
(bXlXiMB)  should  delete  "*  *  *  in 


accordance  with  applicable  GAAS  that 
in  itself*  *  •"  because  aU  certified 
pubUc  accountants  must  adhere  to 
GAAS  procedures  when  issuing  an 
opinion.  The  Board  did  not  delete  the 
references  to  GAAS  in  either  part 
because,  although  the  commenter  is 
technically  correct  in  his  point,  only 
those  thoroughly  knowledgeable  of  the 
auditing  prorassion  and  its  governing 
standards  would  presume  this  fact; 
nonprofiessionals  most  likely  would  not. 
The  Board  feels  the  refisrence  adds  to 
rather  than  detracts  from  the  regulation. 

The  American  Institute  of  Certified 
PubUc  Accountants,  commenting  on  the 
regulation,  suggested  other  minor 
terminology  changes  which  were 
intended  to  be  cli^fying  without 
changing  the  intent  of  the  Board  in  the 
current  regulation.  For  the  most  part, 
these  changes  were  adopted  in  the  final 
amendment. 

Sectioa  701 .12(c>— Access  to,  and 
Photocopying  (tf  Original  Working 
Papers 

The  proposed  amendment  requires 
the  supervisory  committee  and/or  its 
auditors  to  provide  NCUA  the  option  to 
photocopy  working  papers  supporting 
the  audit.  Forty-eight  commenters 
support  this  proposal.  One  hundred  and 
forty-four  commenters  oppose  this 
amendment.  A  number  of^these 
commenters  believe  this  amendment 
would  prove  costly  to  credit  unions. 
They  sumest  that  NCUA  work  out  the 
issue  with  the  accounting  profession 
rather  than  placing  credit  unions  in  the 
middle  of  the  dispute.  Three 
commenters  stateid  that  the  cost  of 
access  and  photocopying  of  original 
work  papers  should  be  borne  by  NCUA. 
Twenty  conunenters  believe  there 
should  be  a  time  limit  as  to  when 
requested  original  working  papers  must 
be  provided  for  review  and 
photocopying.  Ten  commenters  oppose 
such  a  time  limit. 

A  number  of  commenters  stated  that, 
by  providing  photocopies,  the 
independent  auditor  may  lose  control  of 
his/her  working  papers  and  they  may  be 
used  inappropriately  without  the 
auditor's  knowledge  and  consent. 
Furthermore,  a  few  of  these  commenters 
believe  as  auditors  prepare  working 
papers  for  the  purpose  of  expressing  an 
opinion  on  the  financial  statements 
taken  as  a  whole,  photocopies  of 
individual  working  papers  provided  to 
regulators  may  be  taken  out  of  context, 
misinterpreted,  or  relied  upon 
inappropriately.  Therefore,  they  believe 
it  is  essential  that  the  auditor  maintain 
control  over  the  working  papers  to  avoid 
situations  where  they  may  be  misused. 
Furthermore,  these  commenters  believe 


that  providing  third  parties  with  the 
right  to  photocopy  working  papers  may 
make  a  client  reluctant  to  share  certain 
information  with  their  independent 
auditor  if  they  know  the  possibility 
exists  that  the  information  could  be 
obtained  by  third  parties. 

Some  commenters  believe  that  the 
objections  of  certain  accounting  firms  to 
this  proposal  are  so  strong  that  such 
firms  will  refuse  to  perform  audits  if  the 
requirement  becomes  effective.  They 
believe  the  result  will  be  that  capable 
accounting  firms,  experienced  in  the 
independent  audit  of  large  financial 
institutions,  will  withdraw  from  this 
business.  This  could  mean  a  decline  in 
the  quality  of  independent  auditing 
available  to  credit  unions. 

The  NCUA  Board  accepts  the  strong 
opposition  to  this  provision  of  the 
proposed  amendments  and  will  forego 
adoption  at  this  time.  But  the  Board 
stands  resolute  that  workpapers  must  be 
open  to  regulatory  review,  and 
occasional  and  reasonable  requests  for 
photocopying  must  be  honored.  Agency 
staff  will  work  with  the  accounting 
profession  and  their  representatives  to 
reach  a  practical  compromise.  Credit 
unions,  through  their  supervisory 
committees,  will  be  called  upon  to  assist 
the  regulator  in  obtaining  working  paper 
access.  While  dropping  Uie  language  to 
require  photocopying,  the  Board 
retainecf  the  balance  of  the  language  in 
the  proposed  amendment  and  allowed  a 
provision  for  working  paper  access  at 
the  credit  union's  offices  or  within  a 
reasonable  proximity. 

Section  701.12(e)— Use  of  Nonstatistical 
Sampling 

The  proposed  amendment  would 
permit  an  independent,  licensed, 
certified  public  accountant  to  use  a 
nonstatistical  sample  in  the  verification 
of  member  accounts  if  certain  criteria 
are  met.  Seven  commenters  support  the 
proposal  to  use  a  nonstatistical 
sampling  option  for  independent, 
licensed,  certified  public  accoimtants  in 
the  verification  of  member  accounts. 
These  commenters  believe  the  change 
will  be  a  benefit  to  some  credit  unions. 

Eleven  commenters  oppose  the 
change  as  proposed  because  they 
believe  the  ability  to  use  nonstatistical 
sampling  should  be  extended  to  all 
certified  public  accotmtants  performing 
audit  services  regardless  of  whether  or 
not  they  are  affiliated  with  an 
independent,  licensed,  certified  public 
accounting  firm  (i.e.,  in  public  practice), 
e.g.,  certified  public  accountants  on  staff 
with  professional  auditing  services.  The 
Board  disagrees.  There  is  a  presumed 
level  of  competence  and  independence 
associated  with  a  practicing 
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independent,  licensed,  certified  public 
accountant  which  may  not  necessarily 
exist  when  a  certified  public  accountant 
is  acting  in  the  capacity  of  an  employee 
to  a  noncertified  public  accountant.  The, 
Board  is  seeking  to  require  the 
recognized  standard  in  nonstatistical 
sampling  as  established  by  the  auditing 
standards-setters.  Three  of  these 
commenters  state  the  use  of 
nonstatistical  sampling  methods  should 
be  allowed  by  all  audit  practitioners 
engaged  to  perform  an  audit  regardless 
of  whether  or  not  they  are  certified 
public  accountants.  Again,  for  the 
reasons  stated  above,  ti\e  Board 
disagrees.  One  commenter  requests  the 
board  extend  this  method  of  verification 
to  whatever  firm  the  credit  union 
selects,  as  well  as  the  supervisory 
committee  itself,  as  long  as  it  is  attested 
to  by  an  independent,  licensed,  certified 
public  accountant.  To  the  extent  such 
an  approach  would  meet  applicable 
auditing  standards,  the  Board  would 
accept  the  same  as  meeting  regulatory 
requirements. 

Another  commenter  states  that  since 
NCUA  regulations  require  that 
supervisory  committee  audits  be  made 
in  accordance  with  generally  accepted 
auditing  procedures  and  standards,  this 
proposed  change  is  unnecessary.  The 
Board  is  advised  that,  under  the  current 
regulations,  unless  this  change  is  made, 
nonstatistical  sampling  would  not  be 
permitted  bv  independent,  licensed, 
certified  public  accountants  even 
though  their  applicable  standards 
permit  such  sampling  methods  under 
certain  circumstances. 

Three  commenters  believe  that 
following  GAAP  and  GAAS  should  be 
more  than  enough  for  a  proper  audit. 
The  Board  accepts  this  argument  and  it 
is  for  this  very  reason  the  Board  wants 
to  bring  regulatory  requirements  in  line 
with  professional  auditing  standards  by 
permitting  the  nonstatistical  sampling 
option  with  limitations.  Tlie 
commenters  misunderstood  the  Board's 
intent  in  proposing  this  amendment. 
Another  commenter,  also  against  the 
proposal  on  verification,  states  that  this 
type  of  action  would  create  a  standard 
for  independent  certified  public 
accountants  to  adhere  to  when  clearly 
NCUA  has  no  jurisdiction  over  certified 
public  accountants.  The  Board 
suggested  this  change  to  soften  the 
currently  more  stringent  NCUA 
verification  requirements  to  bring  them 
in  line  with  auditing  professional 
standards  which  already  permit 
nonstatistical  sampling  methc^,  not  the 
reverse  as  suegested. 

The  Board ^w  decided  to  go  forward 
with  the  amendment  to  adopt  the 
nonstatistical  sampling  option  in  the 


verification  of  members'  accounts  and  to 
limit  that  option  to  independent, 
licensed,  certified  public  accountants. 

Ragnlatory  ProcedoTM 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  As  to 
small  credit  unions,  the  amendment 
clarifies  without  imposing  additional 
burden.  Accordingly,  the  NCUA  Board 
determines  and  certifies  that  this 
amendment  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  amendment  does  not  change  the 
paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effiect  of  its 
actions  on  state  interests.  The  proposed 
amendment  will  not  have  a  substantial 
direct  efiiact  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  rights  and 
responsibilities  among  the  various 
levels  of  government. 

List  ofSubiacts  in  12  CFR  Part  701 

Civil  rights.  Credit,  Credit  Unions, 
Fair  housing.  Insurance,  Mortgages. 
Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  15, 1993. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— (AMENDED] 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

12  U.S.C  1752(5),  1755. 1756. 1757. 1759. 
1761a,  1761b.  1766, 1767. 1782, 1784, 1787, 
1789. 1798  and  Public  Law  101-73.  Section 
701.6  is  alto  authorized  by  15  U.S.C  3717. 
Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq.,  42  U.S.C  1981  and  12 
U.S.C  3601-3610. 

2.  Section  701.12  is  amended  by 
revising  paragraphs  (b).  (c)  and  (e). 
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(b)(l>  A  "supervisory  committee 
audit"  of  each  Federal  credit  union  shall 
occur  at  least  once  every  calendar  year 
and  shall  cover  the  period  elapsed  since 
the  last  audit.  The  supervisory 
committee  audit  shall  be  made  using 
applicable  professional  auditing 
procedures,  which,  at  a  minimum. 
should  test  the  Federal  credit  union's 
assets,  liabilities,  equity,  income,  and 
expenses  for  existence,  proper  cutoff, 
valuations,  ownerahip,  disclosures  and 
classificaticm,  and  internal  controls.  The 
annual  supervisory  committee  audit 
requirement  may  be  satisfied  by  one  of 
the  following: 

(i)  An  audit  performed  by  an 
independent,  licensed,  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards; 

(ii)  An  "agreed  upon  procedures 
engagement"  performed  by  an 
independent,  licensed,  certified  public 
accountant  in  accordance  with 
applicable  generally  accepted  auditing 
standards  that,  in  itself  or  combined 
with  procedures  performed  by  the 
supervisory  committee,  encompasses 
the  scope  of  a  supervisory  committee 
audit:  or 

(iii)  Professional  auditing  procedures 
performed  by  the  supervisory  committee 
and/or  their  designated,  qualified 
representative  that  encompasses  the 
scope  of  a  supervisory  committee  audit. 
(2)  Upon  completion,  a  written  report 
of  the  supervisory  committee  audit  shall 
be  promptly  made  available  to  the  board 
of  directors  of  the  Federal  credit  union 
and,  upon  request,  the  National  Credit 
Union  Administration's  regional 
director.  It  is  the  responsibility  of  the 
supervisory  committee  to  ensure  that 
the  completion  of  the  annual 
supervisory  committee  audit  is  timely, 
that  applicable  generally  accepted 
auditing  standards  are  followed,  that  an 
adequate  audit  of  the  credit  union 
records  is  made,  and  that  the  written 
audit  report  is  promptly  prepared  and 
reported  to  the  board  of  directon. 

(c)  The  supervisory  committee  and/or 
its  independent  auditors  shall  be 
responsible  for  the  preparation  and  the 
maintenance  of  original  working  papera 
used  to  support  eadi  supervisory 
committee  audit.  Such  original  woriung 
papers  shall  be  made  available  at  the 
credit  union  offices  or  within  a 
reasonable  proximity  by  the  supervisory 
committee  and  its  independent  auditora 
for  review  by  any  authorized  employee 
of  NCUA.  If  the  credit  union 
supervisory  committee  foils  to  do  so. 
NCUA  can  reject  the  supervisoiy 


conunitt00  audit  as  inadequata  in 
meeting  the  requirements  §  701.12. 

•       •       •       •       • 

(e)(1)  The  verification  of  members' 
accounts  shall  be  made  using  any  of  the 
following  methods: 

(i)  A  controlled  verification  of  100 
percent  of  members'  share  and  loan 
accounts: 

(ii)  A  sampling  method  that  provides 
a  random  selection  that  is  expected  to 
be  representative  of  the  population  from 
whicn  the  sample  was  selected,  which 
will  allow  the  auditor  to  test  sufficient 
accounts  in  both  number  and  scope  to 
provide  assurance  that  the  General 
Ledger  accounts  are  fairly  stated  in 
relation  to  the  financial  statements 
taken  as  a  whole.  When  the  auditor 
concludes  that  evidence  provided  by 
confirmati(uis  alone  is  not  siiffident, 
additional  {irocedures  should  be 
performed.  That  sampling  procedure 
must  provide  each  dollar  in  the 
population  an  equal  chance  of  being 
selected; 

(iii)  Independent,  licensed,  certiped 
public  accountants  are  provided  the 
additional  option  of  sampling  members' 
accounts  using  nonstatistical  sampling 
methods  consistent  writh  applicable 
generally  accepted  auditing  standards, 
provided  the  sampling  method  provides 
a  selection  that  allovrs  the  auditor  to  test 
sufficioit  accounts  in  both  number  and 
scope  to  provide  assurance  that  the 
General  Ledger  accounts  are  fairly  stated 
in  relation  to  the  financial  statements 
taken  as  a  whole.  When  the  auditor 
omcludea  that  evidence  provided  by 
confirmations  alone  is  not  sufficient, 
additional  procedures  should  be 
performed.  Independent,  licensed, 
certified  public  accoimtants  will  be 
responsible  for  documenting  their 
sampling  procedures,  and  providing 
evidence  to  NCUA.  if  requested,  that  the 
method  used  is  consistent  with 
applicable  generally  accepted  auditing 
standards. 

(2)  RecOTds  of  those  accoiints  verified 
will  be  maintained  and  will  be  retained 
until  the  next  verification  of  members' 
accoimts  is  completed. 

(FR  Doc  93-17476  FUwl  7-22-03;  8:45  am] 
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AOfNCY:  National  Credit  Union 

Administration. 

ACnON:  Final  amendments. 


UMI 


r:  NCUA  is  amending  its 
regulation  governing  management 
official  interlocks  to  conforaa  the 


regulation  to  changes  made  in  the 
Depository  Institution  Management 
Interlocks  Act.  The  changes  implement 
statutorily  mandated  exceptions  to  the 
prohibitions  on  management  interlocks. 
These  exceptions  relate  to  advisory 
directora.  certain  types  of  savings 
associations  and  savings  and  loan 
holding  companies,  interlocks  involving 
divenified  savings  and  loan  holding 
companies,  and  the  extension  of  the 
grandfather  period  imder  the  statute. 
The  amendments  mhU  affect  credit 
unions  only  to  the  extent  that  credit 
union  officials  have  interlocking 
relation^ips  with  another  type  of 
financial  institution. 
EFPEcnvc  date:  July  23, 1993. 
AOOncsscS:  National  Credit  Union 
Administration.  1776  G  Street  NW.. 
Washington.  DC  20456. 
FOR  ROTTHER  ■ITOnHATION  CONTACT: 
Michael ).  McKenna.  Staff  Attorney. 
G^ca  of  General  Counsel,  at  the  above 
address  or  telephone:  (202)  682-9630. 

lUPPLEMENTAflY  MFORMATION: 

A.  Background 

Part  711  of  NCUA's  Rules  and 
Regulations  implements  the  provisions 
of  Uie  Depository  Institution 
Management  Interlocks  Act  ("Interlocks 
Act."  12 U.S.C.  3201  et seq). The 
Interlocks  Act.  in  general,  prohibits 
unaffiliated  depoaitory  institutions 
(including  credit  imi(ms)  and  depoaitory 
institution  holding  companies  of  a 
certain  size  and  proximity  to  eech  other 
from  sharing  management  officials.  The 
Interlocks  Act  was  amended  with  the 
passage  of  the  Management  Interlocks 
Revision  Act  of  1988  ("Revision  Act") 
and  again  with  the  passage  of  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA").  As  a  result  of  the  above 
mactments.  it  is  necessary  to  amend 
NCUA's  regulation.  Although  this 
regulation  does  not  affact  the  daily 
operaticHi  of  credit  unions,  the 
amendments  will  affect  interlocking 
relationships  when  an  official  serves  a 
federally  insured  credit  union  and 
another  type  of  financial  institution. 

B.  Comments 

The  NCUA  Board  issued  proposed 
amendments  to  the  Management  Official 
Interlocks  regulation  on  February  24, 
1993  (see  58  FR  12910.  March  8. 1993). 
Three  comment  lettera  were  received. 
Two  commentera  support  the  proposed 
amendments  and  believe  that  the 
amendments  will  not  have  a  large 
impact  on  federally  insured  credit 
unions.  One  commenter  questions  the 
necessity  of  the  regulation.  NCUA  is 
specifically  granted  the  authority  to 


issue  a  regulation  under  the  Interlocks 
Act.  In  li^t  of  the  comments  and  the 
statutory  requirements,  the  Board  has 
adopted  the  proposed  amendments  in 
^nal  form  without  modification.  Since 
the  amendments  provide  for  exceptions 
to  a  number  of  regulatory  prohibitions, 
they  are  being  made  immediately 
effective  upon  publication  in  the 
Federal  Register  pursuant  to  the 
authority  of  section  553(d)(3)  of  the 
Administrative  Procedures  Act  (5  U.S.C 
553). 

The  final  amendments  to  the 
regulation  (1)  revise  the  definition  of  the 
term  "management  official"  in 
§  711.2(h)(1)  to  exclude  advisory  and 
honorary  directore  of  depository 
institutions  with  total  assets  of  less  than 
$100  milUon;  (2)  add  a  new  paragraph 
§  711.2(o)  to  define  the  phrase 
"appropriate  Federal  depository 
institutions  regulatory  agency";  (3)  add 
two  new  categories  of  "exempt 
organizations"  to  §  711.4(a)  setting  forth 
interlocks  permitted  without  NCUA 
Board  approval;  (4)  revise  §  711.4(c)  to 
allow  director  interlocks  between  a 
divenified  savings  and  loan  holding 
company  or  its  nondepositorv 
organization  subsidiaries  and  any 
unaffiliated  depository  organization 
with  60  days  prior  notice  to  the 
appropriate  federal  depository 
institutions  regulatory  agency  provided 
that  the  agency  does  not  disapprove  of 
the  interlock;  and  (5)  amend  §  711.5  to 
reflect  the  extension  of  the 
grandfathered  interlocking  relationship 
period  to  November  10, 1993.  In 
addition,  the  cross  reference  in  the 
regulation  to  what  had  been  the 
definition  of  the  term  "diversified 
savings  and  loan  holding  company"  as 
found  in  the  National  Housing  Act  has 
been  changed  to  refer  to  section  10  of 
the  Home  Ownere'  Loan  Act.  This 
change  was  necessary  as  the  relevant 
definition  was  moved  from  the  National 
Housing  Act  and  placed  into  the  Home 
Ownen'  Loan  Act  by  FIRREA. 

Paperwork  Beduction  Act 

There  has  been  no  change  in  the 
paperwork  requirements. 

Regulatory  Flexibility  Analysis 

This  regulation  does  not  impact  the 
daily  operation  of  credit  unions.  The 
NCUA  Board  hereby  certifiea  that  the 
final  amendments  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  credit  unions.  In 
addition.  NCUA  is  required  to  amend 
this  regulation  to  conform  to  changes  in 
relevant  statutes.  Accordingly,  the 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  requked. 
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Executive  Orrier  12612 

Exi9cutive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Part  711 
already  applies  to  all  federally  insured 
credit  unions  (both  federal  and  state- 
chartered).  The  final  amendment  simply 
implement  statutorily  mandated 
exceptions  to  the  prohibitions  on 
management  interlocks.  Again,  the  daily 
operation  of  credit  unions  is  imaffected. 
Tlierefbre,  the  NCUA  Board  has 
determined  that  the  final  amendments 
do  not  have  a  substantial  direct  effect  on 
the  states,  on  the  relationdup  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Sobiecto  in  12  CFR  Part  711 

Credit  Unions,  Management  Official 
Interlocks  Act. 

By  the  National  Credit  Union 
Adminiftration  Board  on  July  IS,  1993. 
Becky  Bakar. 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
Part  711  as  follows: 

PART  TII-MANAQEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  711 
continues  to  read  as  follows: 

AoAaritjr:  12  U.S.C  3201  etseq. 

MTIUandTIM   [Amendadl 

2.  Part  711  is  amended  in  §$  711.20) 
and  711.4(c)  by  removing  the  phrase 
"section  408(a)(1)(F)  of  tte  National 
Housing  Act  (12  U.S.C  1730a(aKlKF))" 
and  sulMtituting  therefor  "section 
10(a)(1)(F)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C  1467a(a)(F))." 

3.  Section  711.2  is  amended  by 
reviciiig  paiagraph  (hKD  and  adding 
paragraph  (o)  to  read  as  follows: 


(h)  (1)  "Management  official"  means: 

(i)  an  employee  or  officer  vrith 
manasement  functions  (including  a 
branda  manager); 

(ii)  a  director  (including  an  advisoiy 
or  honorary  director,  except  in  the  caae 
of  a  depodtofy  institution  with  total 
assets  of  leas  than  $100,000,000); 

(iii)  a  trustee  of  a  busiiieia 
organisatian  under  the  control  of 
trustees  (e.g.,  a  mutual  savnigs  bankh  or 

(iv)  any  person  who  has  a 
representative  or  nominee  serving  in 
any  such  capacity. 

(o)  "Appropriate  federal  depositary 
inadtutioas  rsgulatofy  i^ancy"  means. 


with  respect  to  any  depository 
institution  or  depository  holding 
company,  the  agency  referred  to  in 
section  209  of  the  Interlocks  Act  in 
connection  with  such  institution  or 
company. 

4.  Section  711.4  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(5},  removing  the  period  at 
the  end  of  paragraph  (a)(6)  and 
replacing  it  vrith  a  semicolon;  adding 
new  paragraphs  (a)(7)  and  (8);  and 
designating  the  test  of  paragraph  (c) 
following  the  heading  as  paragraph 
(c)(1)  and  adding  a  new  paragraph  (cK2) 
to  read  as  follows: 

1711.4    PwtnHlad  kHertocMng 


(a)-  •  • 

(7)  a  depository  organization  which  is 
closed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  federal 
depository  institutions  regulatory 
agency  in  accordance  with  its 
regulations,  and  which  is  acquired  by 
another  depository  organization  for  the 
five-year  period  b^inning  on  the  date  of 
the  acquisition;  or 

(8)  any  savings  association  (as  defined 
in  section  10(a)(1)(A)  of  the  Home 
Owners'  Loan  Act.  12  U.S.C 
1467a(l)(A)),  or  any  savings  and  loan 
holding  company  (as  defined  in  section 
10(a)(1)(D)  of  such  Act.  12  U.S.C 
1467a(l)(F))  which  has  issued  stodc  in 
connection  with  a  qualified  stock 
issuance  punuant  to  section  10(q)  of  the 
Home  Owners'  Loan  Act  (12  U.S.C 
1467(a)(q))  with  nsped  to  the  service  as 
a  single  management  official  of  sudi 
savings  association  or  savings  and  loan 
holding  company  or  any  sxibHudiaiy 
thereof  by  a  single  management  official 
of  the  savings  association  or  savings  and 
loan  holding  company  which  purchased 
the  stock,  provided  that  the  Director  of 
the  Office  of  Thrift  Supovision 
determines  that  such  dual  service  is 
consistent  with  the  purposes  of  the 
Interlocks  Act  and  the  Home  Oivneis' 
Loan  Act. 

(c)  Diversified  savings  and  loan 
holding  company. 

(2)  (ij  A  director  of  an  unaffiliated 
depository  organization  may  serve  as  a 
director  of  a  (uversified  savings  and 
loan  holding  company  (as  defined  in 
section  10(a)(1)(F)  of  the  Home  Owners' 
Loan  Act,  12  U.S.C  1467a(l)(F))  or  any 
subsidiary  of  such  holding  company 
that  is  not  a  depository  oiganization. 
provided  that: 

(A)  notice  of  the  proposed  dual 
service  is  given  to  me  appropriate 
federal  depository  institution's 
regulatory  agency  for  audi  company, 
and  for  the  unaffiliated  depository 


organization  for  which  the  individual 
will  also  serve  as  a  management  offidal, 
not  less  than  60  days  before  the  dual 
service  begins,  and; 

(B)  neither  agency  disapproves  of  the 
dual  service  prior  to  the  expiration  of 
the  60-day  period. 

(ii)  The  NCUA  may  disapprove  the 
proposed  dual  service  of  a  management 
official  at  a  diversified  savings  and  loan 
holding  company  of  which  the  NCUA 
has  been  given  notice  as  required  by 
paragraph  (cK2)(i)  of  this  section  if 
NCUA  finds  that: 

(A)  the  dual  service  cannot  be 
structured  or  limited  so  as  to  preclude 
the  service  from  resulting  in  a  monopoly 
or  the  substantial  lessening  of 
competition  in  financial  services  in  any 
part  of  the  United  States; 

(B)  the  dual  service  would  lead  to 
substantial  conflicts  of  interest  or  llnf^f^^ 
and  unsound  practices;  or 

(C)  the  diversified  savings  and  loan 
holding  company  has  neglected,  failed, 
or  refused  to  furnish  all  ue  infixmation 
requested  by  the  NCUA  in  connection 
with  the  notice. 

(iii)  NCUA  may  require  that  any  dual 
service  which  was  not  disapproved 
prior  to  the  expiration  of  the  60-day 
notice  period  be  terminated  if  a  change 
in  circumstances  oocun  which  wmdd 
have  provided  a  basis  for  disapproval  of 
the  dual  service  during  the  prior  notice 
period. 


•711J    It 

5.  Section  711.5  is  amended  by 
removing  "1988"  and  inserting  in  lien 
thereof  "1993." 

[FR  Doc  93-17477  Filed  7-22-93;  8:4S  aa] 


DEPARTMENT  OF  TRANSPORTATION 
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AlrworlMnMS  DirwilvM;  BrttMi 
Awo«fMC«  Hodel  BAC  l-ll-aooand 

-400SwlMAirptanM 

AOENCV:  Federal  Aviation 
Administration.  DOT. 
ACnOM;  Final  rule. 

StJMMARV:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO), 
applicable  to  all  Model  BAC 1-11-200 
and  -400  aeries  airplanes,  that  curreotljr 
requires  repetitive  inspections  of 
spanvrise  wing  flap  secondary  drive 
uaf^  to  detect  bilure  or  damage,  until 
all  spanwise  wring  flap  secoodaiy  drive 
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ahalU  hav«  bean  replaced,  repaired, 
overhauled,  or  modified.  This 
amendment  adds  new  inspections, 
expands  certain  inspectioD  areas,  and 
requires  continued  repetitive 
inspections  even  thoii^  a  shaft  has 
hem  replaced,  repaired,  or  overhauled. 
This  amendment  is  prompted  by  service 
reports  that  indicate  what  was 
ccmsideied  previously  to  be  "improved" 
wing  flap  secondary  drive  shafts  can  fail 
from  fatigue;  therefore,  repetitive 
inspections  are  necessary  to  assure 
continued  safe  operation  of  the  wing 
fl^p  system.  The  actions  specified  fay 
this  AD  are  intended  to  prevent 
unannundated  failure  of  the  wing  flap 
secondary  drive  shafts. 

DATIt:  Effective  August  23, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  legislar  as  of  August  23. 
1993. 


UMI 


:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC.  Librarian 
fior  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airpoct, 
Washington,  DC.  20041-0414.  This 
infbrmatiaD  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Ranton.  Washington;  or  at  the  Office  of 
the  Federal  Ragfeter.  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

KR  niRTHEfl  MFOMIAT10N  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transput  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  &x  (206)  227-1320. 

mmiiamirun  wrownATioti;  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
77-17-10  R2,  Amendment  39-4713  (48 
FR  40210,  September  6. 1983),  which  is 
applicable  to  all  Model  BAC 1-11-200 
and  -400  series  airplanes,  was 
published  in  the  Federal  Regfeter  on 
March  2, 1992  (58  FR  11999).  The  action 
proposed  to  require  repetitive 
inspections  of  spanwise  wring  flap 
secondary  drive  shafts  to  detect  railure 
or  damage,  until  all  spanwise  wing  flap 
secondary  drive  shafts  have  been 
replaced,  repaired,  overiiaided,  or 
modified. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  ctnunent  received. 

The  ccmunenter  supports  the 
proposed  rule. 


Tlie  foUowring  peregraphs  of  the  final 
rule  have  been  rewised  to  clarify  the 
FAA's  intmt  with  regard  to  the  level  of 
visual  inspection  to  be  performed: 

1.  Paragraphs  (a),  (b)(2),  and  (c)  have 
been  revised  to  clarify  that  "detailed 
visual  inspections"  are  required. 

2.  Paragraphs  (b)  and  (b)(1)  have  been 
revised  to  clarify  that  "general  visual 
inspections"  are  required. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  vrith  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  aflected  l^  this 
AD,  that  it  wiU  take  approximately  5 
woric  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$21,164  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$664,609.  or  $21,439  per  airplane.  This 
total  cost  figure  sssumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  at 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detwmined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impect,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00RE88E8. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Inccvporation  by  referance, 
SaiiBty. 


Adoption  of  the  Aaaandmeat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolharity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g];  and  14  CFR 
11.89. 

139.13    [AmendedJ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4713  (48  FR 
40120,  September  6, 1983),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8629,  to  read  as 
follows: 

9S-14-0S  Britiah  Aentpmm  Amendment 
3»-8629.  Docket  92-NM-138-AO. 
Supersedes  AD  77-17-10  R2. 
Amendment  39-4713. 
Applicability:  All  Model  BAC  1-11-200 

and  -400  series  airplanes,  certificated  in  any 

category. 
Compliance:  Required  as  indicated,  unless 

accomplished  previously.  To  prevent 

unannundated  failure  of  the  wing  flap 

secondary  drive  shafts,  accomplish  the 

following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished  within  the  last  900 
hours  time-in-service  prior  to  the  effective 
date  of  this  AD:  Open  the  left  and  right 
spoilers  and  perfiMm  an  inspection,  visually 
(detailed  visual  inspection)  and  by  feel,  of 
the  visible  wing  flap  secondary  drive  shafts 
to  detect  failure  or  damage,  in  accordance 
with  paragraph  2.4  of  British  Aerospace  BAC 
One-Bleven  Alert  Service  Balletin  27-A- 
PM5341,  Issue  4,  dated  May  6. 1991.  Prior  to 
further  flight,  repair  or  replace  any  defactive 
shafts  in  accordance  with  paragraphs  (c)(2) 
and  (e)  of  this  AD. 

(b)  Witliin  1,200  hours  time-in-service  after 
the  effective  date  of  this  AD:  Perform  a 
general  visual  inspection  of  all  wring  flap 
secondary  drive  shafts  to  detect  failure  or 
damage,  in  accordance  with  paragraph  2.1  of 
British  Aerospace  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PM5341,  Issue  3, 
dated  September  28, 1981,  or  paragraph  2.1.2 
of  Issue  4,  dated  May  6, 1991. 

(1)  Repeat  the  general  visual  inspections 
thereafter  at  intervals  not  to  exceed  1,200 
hours  time-in-service. 

(2)  If  any  shaft  is  found  that  is  distorted  or 
chafed,  prior  to  further  flight,  perfomi  an 
inspection  of  that  shaft,  visually  (detailed 
visual  inspection)  and  by  feel,  in  acondance 
with  paragraph  2.4  of  British  Aerospace  BAC 
One-Eleven  Alert  Service  Bulletin  27-A- 
PM5341,  Issue  3,  dated  September  28, 1981, 
or  Issue  4,  dated  May  6, 1991.  Shafts  dut  feil 
to  meet  tlia  inspection  spedficatioas  listed  in 
paragraph  2.4  of  the  service  bulletin  must  be 
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•  distorted  or 
leifuiui  Bn 
y  (detailed 
in  accordance 
eroapace  BAC 
itin  27-A- 
iber28, 1981, 
>hafto  that  fsil 
itions  lifted  in 
Uetlnmiutbe 


replaowi.  prior  to  further  flight,  fai 
accordance  with  paragraph  Z4.1  of  lb* 
aenrice  bulletin. 

(c)  For  ipuiwiae  wlag  flap  awnnday  drive 
shafia  between  tring  atatioa  0  and  wing  rib 
14:  Prior  to  the  ■'^"""'^tkwi  of  3.600  total 
houn  time-in-eervice  or  within  the  next 
1.200  houn  time-in-Mrrioe  after  the  efiective 
date  of  thia  AD,  whichever  oocura  later, 
perfonn  an  inspection,  visually  (detailed 
visual  inspection)  and  by  fisel.  to  detect 
failure  or  damage,  in  aociirdance  with 
paragraph  2.4  of  British  Aerospace  BAC  One- 
Eleven  Alert  Service  Bulletin  27-A-PM5341, 
Issue  3.  dated  September  28. 1981.  or  Issue 
4,  dated  May  6, 1991. 

(1)  Rei>eat  the  inspection  thereafter  at  the 
times  specified  in  paragraphs  (cKlHi)  and 
(cKlXiilofthisAD: 

(i)  For  spanwiae  wing  flap  eeoondary  drive 
shafts  that  have  accumulated  lees  than  24.000 
total  houn  time-in-eervice:  At  intervals  not  to 
exceed  3,600  houn  time-in-servioe  or  24 
months,  whichever  occurs  earlier. 

(ii)  For  spanwise  wing  flap  secondary  drive 
shafts  that  have  accumulated  24.000  or  more 
houn  time-in-servioe:  At  intervals  not  to 
exceed  2,400  boura  time-in-eervice  or  24 
months,  whichever  occun  earlier. 

(2)  Shafts  that  fail  to  meet  the 
spwcificatioos  listed  hi  paragraph  2.4  of 
British  Aenrnpux  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PMS341.  Issue  3, 
dated  September  28. 1981,  or  Issue  4.  dated 
May  6. 1991,  must  be  replaced,  prior  to 
furdier  flight,  in  accordwoe  with  paragraph 
2.4.1  of  the  service  bulletin. 

(d)  For  wing  flap  secondary  drive  shafts 
located  between  »ring  station  0  and  vring  rib 
14,  listed  in  Appendix  1  of  British  Aerospace 
BAC  One-Eleven  Alert  Service  Bulletin  27- 
A-PM5341,  Issue  4,  dated  May  «,  1991 ,  on 
which  Modification  PM5341/HCA929  is 
applicabia,  but  has  not  been  aooomplished: 
Prior  to  the  aocumulatioa  of  30.000  total 
houn  tima-in-aervioe,  or  within  1,000  houn 
time-in-service  after  the  efiective  date  of  this 
AD,  whichever  occun  later,  overhaul  and 
modify  the  wing  flap  aacoodaiy  drive  shafts 
by  in^ailing  British  Aerospace  Modification 
PM5341,  in  accordance  %vith  paragraph  2.3  of 
British  Aerospace  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PMS341,  Issue  3, 
dated  September  28, 1981,  or  Issue  4.  dated 
May  6. 1991.  At  overhaul,  the  shaft  tubing 
must  be  replaced  with  ModificaUon  PM5341 
improved  tubing,  but  service«ble  end  fittings 
may  be  reused. 

(e)  Whenever  replacing  or  repairing  a  flap 
secondary  drive  shaft  in  accordance  with 
paragraph  (a),  (b)  or  (c)  of  this  AD,  or 
whenever  overhauling  a  wing  flap  secondary 
drive  shaft  In  aooordance  wini  paragraph  (d) 
of  this  AD.  inspect  the  adi«3Bnt  shaft  support 
bearings  for  excessive  radiri  play,  in 
accordance  with  Sectioo  27-52-00  of  the 
BAC  1-11  Maintenance  Manual.  Prior  to 
fttftfaer  flight,  replaoe  any  shaft  support 
bearings  having  radial  play  in  excess  of  0.020 
inch  total  indicated  reading  with  a 
serviceable  bearing. 

(f)  Opeatars  who  have  nolkept  records  of 
houn  tfrne-faMarvice  on  individual  wing  flap 
secondary  driw  shafts  shall  sidtstitute 
airplane  houn  time-in-service  In  liau  tfaanot 

^  Aa  aHaraative  method  of  oooipUance  or 
adjustment  of  the  compHaaoa  Hin^>  that 


provides  an  aooaptabla  level  of  aafrtjr  auy  be 
used  if  mprovad  by  the  Man^tr. 
Standardization  Branch.  AI>A4-113.  PAA. 
Transport  Airpbne  Directonta.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princioal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Infonnation  conoaming  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  locatioa  where  die 
requirements  of  this  AD  can  be 
accomplished. 

(i)  llie  inspections,  raplaoement,  overhaul, 
and  modification  shall  be  done  in  aocordanoe 
with  British  Aerospace  BAC  One-Eleven 
Alert  Service  Bulletin  27-A-PM5341,  Issue 
3,  dated  September  28. 1981;  and  British 
Aerospace  BAC  One-Eleven  Alert  Service 
Bulletin  27-A-PMS341,  Issue  4,  dated  May  6, 
1991:  as  applicable.  This  incorporation  by 
raference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
SS2(b)  and  1  CFR  part  SI.  Copies  may  be 
obtained  from  British  Aerospace,  PLC, 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041-0414.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.,  suite 
700,  Washington.  DC 

(})  This  amendment  becomes  effisctive  on 
August  23, 1993. 

Issued  in  Renton.  Washington,  on  luly  9. 
1993.  ' 

GaiyLKilUaa. 

Acting  Manager.  Transport  Airplang 
Dinctomte.  Ainraft  CettifiaOion  Service. 
IFR  Doc  93-17510  FUed  7-22-93;  8:45  am] 
HUMS  OOOi  4M»-1»# 


14  CFR  Part  39 

Podnl  Na  t1-ANE-S4;  AfiMndnMni  30- 
8623;  AO  •3-13-10] 

AlrworthlnMs  DIractlwM;  Qmnuni 
El«ctric  Company  CF»-4fi^^  Swtoa 
TurtMfan  Englnaa 

AQENCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Pinal  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  CPB-45/-50  series  ttubofan 
engines,  that  requires  a  one-time 
inq>ection  for  cracking  and  minimum 
thickness  of  the  stage  12  compressor 
disk  web-to-rim  transition  area  of  the 
stage  11-13  compressor  spool,  and 
replacement  or  remaridng  if  necessary. 


This  amendment  is  prompted  bjr  reports 
of  firtigue  cracddog  of  the  stage  12 
compressor  disk.  The  actitms  specified 
by  this  AD  are  intended  to  prevent 
engine  stall,  aborted  takeoff,  or  inflight 
engine  shutdowm. 

DATES:  Effective  September  21. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21. 1993. 

ADDRESSES:  The  service  infbnnatian 
refarenoed  in  this  AD  may  be  niiifinffd 
from  General  Electric  Airoafl  Fjigip^f^ 
CF6  Distribution  Clerk,  room  132.  Ill 
Merchant  Street.  CindnnaU.  OH  4524fi. 
This  infonnalion  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Paii^  Burlington. 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC 
FOR  RMTMER  MPORMATMN  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  En^ne 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  (617)  238-7138.  fax  (617) 
238-7199. 

SUm^MENTARV  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airvrorthinees  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6-45/-50  series  turtwfen  engines 
was  published  in  the  Federal  legistar 
on  August  19. 1992  (57  FR  37483).  That 
action  proposed  to  require  a  one-time 
inspection  for  craddng  and  minimum 
thickness  of  the  stage  12  compressor 
disk  web-to-rim  transition  area  of  the 
stage  11-13  compressor  spool;  and 
replacement  if  found  cra<±ed  or  below 
minimxmi  thickness,  or  remarking  and 
reduction  in  life  limit  if  fotmd  with  a 
reduced  thickness.  These  actions  must 
be  accomplished  in  accordance  with  GE 
CF6-50  Service  Bulletin  (SB)  No.  72- 
1006,  Revision  1.  dated  November  14. 
1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
conrideration  has  been  given  to  the 
comments  received. 

Two  comments  support  the  rule  as 
proposed. 

One  comment  recommends  that  a 
compliance  end  date  of  December  31, 
1997,  be  incorporated  in  paragraph 
(a)(1)  (^the  pK^Msed  rule.  The 
comment  claims  that  as  written,  the 
proposed  rule  ootild  conceivably  allow 
some  very  low  time  utilization  engines 
or  q>ools  of  the  suspect  population 
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(parasra{di  (•)(!))  to  opanto  past  the 
compiianoa  end  date  liar  the  non-suspect 
population  (paragraph  (aH2)).  Providing 
an  end  date  ensures  that  all  spools 
would  be  inspected  by  December  31. 
1M7.  The  FAA  concurs.  Paragraph 
(aMD  of  this  AD  has  been  changed 
accordingly  to  inovporate  the 
compliance  end  date  of  December  31. 
1997. 

One  comment  recommends  that  the 
shop  visit  definitioD  in  compliance 
paragraoh  (e)  of  the  proposed  rule  be 
reviMd  by  adding  m»  wiorda  "involving 
the  seperation  of  any  ma^  module." 
This  proposed  definition  change  would 
allow  an  operator  increased  flexibility 
in  sdieduling  inspections,  and  periiaps 
avoid  eeriy  and  unnecessary  tear  dovm 
of  the  high  pressure  compressor 
module.  The  FAA  concurs.  Paragraph 
(e)  of  this  AD  has  been  changed  to 
incorporate  the  revised  shop  visit 
definition. 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
AovB,  the  FAA  has  determined  that  air 
saiiBty  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  dianges  wrill 
neither  increase  the  economic  burden 
on  any  operator  xux  increaae  the  scope 
of  the  AD. 

There  are  approximately  2,000  CE 
CF6--45/-50  series  turbofui  engines  of 
the  affected  design  in  the  worldwide 
fleet  The  FAA  estimates  that  300 
anginea  installed  on  aircraft  of  U.S. 
re^stry  wrill  be  affected  by  this  AD,  that 
it  will  take  approximately  90  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  me  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  vdU  cost  approximately 
$80,000  per  engine.  Based  on  these 
figures,  Uie  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$25,485,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relaticmship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunenL  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suffidoit  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"ma)or  rtile"  under  Executive  Order 
12291:  (2)  U  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Prooeduree  (44  FR 11034.  February  26, 
1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A0ORESSE8. 

Lbt  orSubiects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulatiras  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtatim  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-13-10  Geaaral  Elactrk  Caapaajr; 

Amendment  39-8623.  Docket  91-ANE- 
54. 

Applicability:  General  Electric  Company 
(GE)  CF6-t5/-50  series  tuibofui  engines 
installed  on  but  not  limited  to  McDmmell 
Douglas  DC-10.  Aiibus  A300,  and  Boeing 
747  teries  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  pfevent  engine  (tall,  aborted  takeoff,  or 
inflight  engine  tnutdovim,  accomplish  the 
foUcnring: 

(a)  Paifann  a  visual  and  fluorescent 
penetrant  inspection  (FPl)  lor  cracks,  and 
peHonn  a  mechanical  gauge  or  ultrasonic 
thiduiess  measurement  of  the  itage  12 
compressor  disk  web-to-rim  transition  area  of 
the  stage  11-13  compressor  spool  in 
accordance  with  GE  CF&-50  Service  Bulletin 
(SB)  No.  72-1006,  Revision  1.  dated 
November  14, 1991,  as  IdIIows: 

(1)  For  those  stage  11-13  compressor 
spools  listed  in  Table  1  of  GE  CF8-50  SB  No 
72-1006,  Revision  1,  dated  November  14, 
1991,  at  the  next  engine  shop  visit,  within 
3,500  cycles  in  service  after  the  effective  date 
of  this  AD,  or  by  December  31. 1997, 
whichever  occurs  first 

(2)  For  all  other  stage  11-13  compressor 
spools,  at  the  next  piece-part  exposure,  or  by 
December  31, 1997,  whicnever  occurs  first 

(b)  For  stage  11-13  compressor  spools  that 
have  cracked  stage  12  compressor  disk  web- 
to-rlm  transition  sreas,  or  that  have  stage  12 
compressor  disk  web-to-rim  transition  areas 
measuring  less  than  0.070  inches  thick, 
remove  Cram  service  prior  to  further  flight. 


and  replace  with  a  serviceable  stage  11-13 
compressor  spooL 

(c)  For  stage  11-13  compressor  spools  that 
have  stage  12  comi»essor  disk  welMo-rim 
transition  areas  with  a  minimmn  thickness 
greater  than  or  equal  to  0.070  inches  but  less 
than  0.074  inches,  reidentlfy  the  stage  11-13 
compressor  spool  with  a  new  part  number  in 
accordance  with  GE  CFB-50  SB  Na  72-1006. 
Revision  1,  dated  November  14, 1991.  Tbs 
reidentified  stage  11-13  compressor  spod 
has  s  life  limit  of  18,000  cycles  since  new 
(CSN). 

(d)  For  stage  11-13  compressor  spools  that 
have  stage  12  compressor  disk  wefa^to-rim 
transition  areas  with  s  minimum  thickness  of 
0.074  or  more  inches,  vauk  "SB  72-1006" 
next  to  the  part  number  and  serial  number  on 
the  forward  spacer  arm  in  accordance  with 
GE  CF»-50  SB  No.  72-1006.  Revision  1, 
dated  November  14, 1991.  The  life  limit  of 
this  stage  11-13  compressor  spotd  remains  at 
19,000  CSN. 

(e)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defliwd  ss  the  induction  oim 
engine  into  a  shop  for  maintenance  involving 
the  separation  of  a  mafor  module. 

(!)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  ssfety  may  be 
used  if  approved  by  the  Manager,  Bi^gine 
Certification  Office.  Tbe  request  should  be 
fonrsrded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  msy 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  sirworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  msy  be  issued  in 
accordance  with  FAR  21.197  and  21.109  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspection,  end  replacement  if 
neoessaiy,  shall  be  dime  in  accordance  with 
the  following  service  bulletin: 


Paoea 

Rewl- 
aion 

Dele 

GECF6-60 
SBNa72- 
1006. 

Total  P^iea: 
30 

1-ao 

1 

Nov.  14, 
1991. 

This  incorporation  by  refsrenoe  was 
spproved  by  the  Director  of  tbe  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  msy  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Qerk.  room  132,  111  Merchant 
Street,  Cincinnati,  OH  45246.  Copies  msy  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Pari^  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suits  700. 
Washington,  DC 

(i)  This  smendment  becomes  effsctive  on 
September  21. 1993. 


j^ralRg»torM^ol.  58.  No.  140  /  Friday.  July  23.  1993  /  Rules  and  Ragulationi  39439 


Issued  in  Burlington,  Massachusetts,  on 
July  7. 1993. 

|ackA.SdB. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Senri(x. 
(FR  Doa  93-17509  Filed  7-22-93;  8:45  am) 
MUJNQ  COM  mn-n-f 


14CFRFart39 

[DockM  Na  tt-NM-213-AD;  AiMndnwnt 
3»-S627;AO  •3-14-03] 

AlrworlhlnMa  DiractivM;  Short 
Brothars  Modal  SD»-ao  8«rlM 
Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airMToithiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-30  series  airplanes,  that 
requires  rework  of  certain  life-limited 
main  landing  gear  (MLG)  beam  sub- 
assemblies to  achieve  a  hill  service  life: 
establishes  a  Ufe  limit  on  certain  other 
MLG  beam  sub-assemblies;  and  requires 
subsequent  replacement  of  certain  life- 
limited  MLG  beam  sub-assemblies.  This 
amendment  is  prompted  by  fetigue 
testing,  which  revealed  that  certain 
MLG  beam  sub-assemblies  have  a 
specific  life  limit.  The  actions  specified 
by  this  AD  are  intended  to  prevent  MLG 
failure,  which  could  damage  the 
airplane  or  reduce  controllability  of  the 
airplane  during  takeoff  or  landing. 
DATES:  Effactive  August  23. 1993. 

The  incorporation  by  refnence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  August  23, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Short  Brothers,  PLC,  2011  Ciystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  PJkTHEK  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardiration  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fex  (206)  227-1320. 
SUPPLEMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brother* 
Model  SD3-30  series  airplanes  was 
published  in  the  Federal  Ra^^star  on 
March  23. 1993  (58  FR  15450).  That 
action  proposed  to  require  rewoik  of 
certain  life-limited  main  landing  gear 
.    (MLG)  beam  sub-assemblies  to  achieve  a 
full  service  life;  establish  a  life  limit  on 
certain  other  MLG  beam  sub-assemblies; 
and  require  subsequent  replacement  of 
certain  life-limited  MLG  beam  sub- 
assemblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule.  However,  the  commenter 
notes  that  many  of  the  systems  on  the 
airplanes  addressed  in  the  proposed 
rule  are  similar  to  the  systems  on  Model 
SD3-60  series  airplanes.  The 
commenter  requests  that  the  FAA 
conduct  a  review  to  determine  if  Model 
SD3-60  series  airplanes  should  have 
been  subject  to  the' proposal. 

The  FAA  is  cognizant  that  certain 
design  similarities  exist  between  Model 
SD3-30  and  SD3-60  series  airplanes. 
The  FAA  is  currently  investigating  the 
possibility  that  certain  MLG  beam  sub- 
assemblies on  Model  SD3-60  series 
airplanes  have  a  specific  life  limit.  The 
FAA  may  consider  further  rulemaking  if 
this  unsafe  condition  is  found  to  be 
likely  to  exist  or  develop  on  these 
airplanes. 

The  applicability  of  the  final  rule  has 
been  revised  to  clarify  that  the  AD 
applies  only  to  Model  SD3-30  series 
airplanes  having  certain  part-numbered 
MLG  assemblies.  The  notice  indicated 
that  the  AD  would  have  been  applicable 
to  "all"  Model  SD3-30  series  airplanes. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  tiie  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registiy  will  be  affected  by  this 
AD.  Of  Uiese  airplanes,  49  will  be 
required  to  accomplish  the  rework  only; 
3  will  be  required  to  accomplish  the 
replacement  only;  and  3  will  be 
required  to  accomplish  the  replacement 
and  rework. 

The  FAA  estimates  Uiat  it  will  take 
approximately  14  woik  hours  per 
airplane  to  accomplish  the  required 
rework,  and  tiiat  the  average  labor  rate 
is  $55  pa  work  hour.  Rework 


(performed  by  the  MLG  beam  sub- 
assembly manufecturar)  «vill  cost 
approximately  $12,402  per  airplane. 
The  total  cost  impact  of  tiiis  AD  for  tha 
49  airplanes  requiring  the  rework  is 
estimated  to  be  $645,428.  or  $13,172  per 
airplane. 

The  FAA  estimates  tiiat  it  %rill  take 
approximately  14  woric  hours  per 
airplane  to  accomplidi  the  required 
replacement,  and  that  the  average  labor 
rate  is  $55  per  woric  hour.  Parts  cost  to 
accomplish  the  required  replacement 
will  cost  approximately  $70,196  per 
airplane.  The  total  cost  impact  of  this 
AD  for  the  3  airplanes  requiring  the 
replacement  is  estimated  to  be 
approximately  $212,898.  or  $70,966  per 
airplane. 

The  FAA  estimates  that  it  will  take 
approximately  28  work  hours  per 
airplane  to  accomplish  the  required 
replacement  and  rework,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Parts  cost  to  accomplish  the  required 
replacement  will  cost  approximately 
$70,196  per  airplane,  and  rework 
(performed  by  the  MLG  beam  sub- 
assembly manufacturer)  will  cost 
approximately  $12,402  per  airplane. 
The  total  cost  impact  of  this  AD  for  tha 
3  airplanes  requiring  the  replacement 
and  rework  is  estimated  to  be  $252,414, 
or  $84,138  per  airplane. 

Based  on  these  figures,  tiie  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,110,740. 
Iliis  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  ot 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  tha  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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LM  of  SdMKli  ki  14  Cn  Put  M 

Air  transportatioii.  Aircraft,  Aviation 
•afaty.  hocvporatian  by  isfnence^ 
Saftty. 


Adoptiaa  oftlM , 

Accordingly,  pursuant  to  the 
autbevity  delegated  to  me  by  the 
Administrator,  the  Federal  Ariation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
fonowK  j 

PAIIT3>^  AlWWOWTM^iESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fblkfwr. 

Aotbority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(8):  and  14  CFR 
11.88. 

2.  Section  39.13  Is  amended  by 
adding  the  following  new  airworthiness 
directive:  i 


UMI 


•3-14-03  Shart  BMttHi,  PLC;  AiMDdnent 

39-8627.  Docket  92-NU-213-AD. 

AoplicabUity:  Model  SD3-30  sarias 
aiiplanea;  equipped  with  Menaaco  main 
landing  gaar  (MLG)  beam  asaambly,  part 
mmiber  (P/N)  17501,  wria)  numbers  MMC- 
039  tfanogh  MMC-068.  inchislve.  MMC-OOS 
througb  MMC-038,  inclusive,  and  MMC-07t 
through  MMC-188,  inchisivr,  certificated  in 
anycatoacey. 

Campoaaoe:  Kaquired  as  indicated,  unless 
acGOBpUahed  pcei^ousiy. 

To  pnvant  main  landing  gaar  tsllure. 
which  could  damage  the  airplane  oi  reduce 
controllability  of  the  airplane  diuing  takeoff 
or  landing,  eocomplish  the  following: 

(a)  For  airplanea  equipped  with  lAXi  beam 
nib  asaambly  P/N 17604-9,  -13,  -15/16,  or 
-17/18:  Prior  to  the  accumulation  of  13,500 
total  landings  or  within  2,300  landings  after 
the  effsctive  date  of  this  AD,  whichever 
occurs  later,  rewarii  the  MLG  beam  tub- 
assembly,  in  accordance  with  Shorts  SO3-30 
Service  Bulletin  SD3-32-g0,  Revision  3. 
dated  June  29, 1992. 

Neta:  Shorts  SD3-30  Sendee  Bulletin  SD3- 
32-90,  Revision  2,  dated  June  29, 1992, 
refinences  Menasco  Service  Bulletin  32-65, 
Revision  2,  dated  October  13, 1982,  far 
additional  service  infannatiaa. 

(b)  For  airplanea  equipped  with  MLG  beam 
sub-essembly  P/N  17604-0.  -13.  or  -13A/ 
14A:  Prior  to  tha  accumulation  of  20,000  total 
landings  on  the  MLG  beam  sub-assembly  or 
within  2,300  landings  after  the  elective  date 
of  this  AO.  whichever  occurs  later,  and 
thereafter  prior  to  the  accumulation  of  20,000 
landings,  replace  the  MLG  beam  sub- 
assembly with  a  serviceable  unit,  in 
accordance  with  Shorts  SD9-30  Senrice 
Bulletin  SD3-32-90,  Revision  2,  dated  )une 
29.1992. 

(c)  An  akemative  method  of  compliance  or 
adjustment  of  the  compliaooe  time  that 
providee  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manafar. 
Standardisation  Branch.  ANM-113,  FAA. 


transport  Abplene  Dfrectarete.  uperators 
shall  sobott  tnair  requeats  tfarougb  sn 
appropriate  FAA  Prtacipel  Maintenance 
Inspe^or.  wbo  saay  add  comments  and  then 
send  H  ID  die  Maaegsr.  StandardizatioB 
Branch.  ANM-113. 

NelK  Information  coacarBing  the  existence 
of  approved  altareative  methods  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Standardisatton  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  iasued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  dtis  AD  can  be 
accomplished. 

(e)  Ine  rework  and  replacement  shall  be 
done  in  eccordanca  with  Shorts  SD3-30 
Service  BulleHn  SD3-32-90,  Revision  2. 
dated  June  29, 1992.  This  incorporation  by 
nJnence  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  widi  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Short  Brothers,  PLC  2011 
Crystal  Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
LInd  Avenue,  SW. ,  Reaton,  Washington;  or  at 
the  Oflloe  of  the  Federal  Register,  800  Nordi 
Capitol  Street.  NW..  suite  700.  Wellington. 
DC. 

(f)  This  amoidmant  becomes  effective  on 
August  23, 1993. 

Issued  in  Rentoo,  Washiaftoo.  on  July  9, 
1993. 

GaryLKUyeii. 

Acting  Managtr,  Traatpoit  Airplane 
Dinctorate.  Aircn^  Cmtificaliom  Service. 
[FR  Doc.  93-17506  Filed  7-22-03;  8:45  ami 
atUMQ  COOK  «ie-is-e 


UCFRPvtM 

[Poctt  No.  ta  MM  tt>-AD;  Aiwandment 
39-M3t;AO  99-14-04) 

Aliwwiillilnoo  DIfocUw— ;  AJriMM 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMmWY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  that 
requires  inspections  to  detect  cracking 
of  the  floor  beams  and  the  side  box- 
beams  between  frames  42  and  43,  and 
repair  of  cracks.  It  also  requires  a 
modification  of  the  pressure  floor 
which,  when  accomplished,  will 
terminate  the  inspection  requirements. 
This  amendment  is  prompted  by  results 
of  a  full-scale  fatigue  test.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  fuselage. 
0ATE8:  EfSective  August  23. 1993. 

The  incorporation  by  refuenoe  of 
certain  publications  listed  in  the 


regulations  Is  approved  by  the  DirectOT 
of  the  Federal  Register  as  of  August  23, 
1993. 

A00NES8E8:  Hie  service  Informatiaa 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Codex, 
France.  This  Information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Und  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FUftTNER  MFOMIATKM  CONTACT:  &eg 
Holt.  Aerospace  Engineer, 
Standardization  Brmch,  ANM-113, 
FAA.  Transport  Airplane  DirectoratOr 
1601  Und  Avenue,  SW.,  Renton, 
Washington  96055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORHATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes  was 
published  in  tiie  Federal  Register  on 
March  3, 1993  (58  FR  12190).  That 
action  proposed  to  require  inspections 
to  detect  cracking  of  the  floor  beams  and 
the  side  box-beams  betweui  frames  42 
and  43,  and  repair  of  cracks.  It  also 
[tfoposed  to  require  a  modification  of 
the  pressure  floor  which,  when 
accomplished,  woiild  terminate  the 
inspection  requirement*. 

Interested  pMsrsons  have  been  afforded 
an  opfKirtunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the  rule  as 
proposed. 

Chie  comnienter.  Airbus  Industrie, 
requests  that  the  applicability  be  revised 
to  include  airplanes  having 
manufecturer's  serial  numbors  (MSN) 
002  through  004,  inclusive;  and  to 
delete  M^  108.  As  proposed,  the  rule 
would  be  epplicable  to  airplanes  having 
MSN's  005  through  008,  and  080 
through  108.  However,  Airbus  advises 
that  the  three  airplanes  not  included  in 
the  proposed  eppHcability  may  also  be 
subject  to  the  addressed  unsafe 
condition.  Additicmally,  the  terminating 
modification  has  been  installed 
previously  on  airplane  MSN  108.  Tha 
FAA  omcurs,  and  has  revised  the 
appUcability  of  the  final  rule  to  include 
these  edditional  airplanes.  The  three 
additional  airplanee  currwitly  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  thsrefore.  they  are  not 
afi^ected  directly  by  this  AD  ectkn. 
However,  the  FAA  considers  that  the 
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revision  to  the  applicability  of  the  rule 
is  necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
these  subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

The  same  commenter  requests  that 
paragraph  (d)  of  the  proposal  be  revised 
to  clarify  the  refiarence  to  the 
modification  (Modification 
21202K1225).  The  commenter  states 
that  the  first  five  characters  identify  the 
modification,  and  that  the  remaining 
five  characters  are  for  internal  Airbus 
usage.  Including  the  last  five  characters 
would  create  confusion  for  operatore. 
The  FAA  concun.  Paragraph  (d)  of  the 
final  rule  has  been  revised  to  refer  to  the 
modification  as  Modification  21202. 

Since  issuance  of  the  proposal,  Aiibus 
Industrie  has  issued  Service  Bulletin 
A32O-53-1023,  Revision  1,  dated  March 
23, 1993,  which  describes  procedures 
for  accomplishing  Modification  21202. 
Revision  1  is  essentially  identical  to  the 
original  issue,  but  includes  additional 
illustrations  and  additional  information 
regarding  accessing  the  working  area.  In 
addition.  Revision  1  incorporates 
Service  Bulletin  Change  Notice  OA. 
dated  January  20, 1993.  Therefore,  the 
final  rule  has  been  revised  to  include 
Revision  1  to  the  service  bulletin  and 
the  dange  Notice  as  an  additional 
appropriate  sources  of  service 
information. 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safsty  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  will  be  affected  by  this 
proposed  AD.  It  will  take  approximately 
24  work  houn  per  airplane  to 
accomplish  the  inspections,  and  54 
work  houre  per  airplane  to  accomplish 
the  modification.  The  average  labor  rate 
is  $55  per  woric  hour.  Required  parts 
will  cost  approximately  $5,603  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operaton  is  estimated  to  be 
$217,646.  or  $9,893  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
reouirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  d^ect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  poww  and 
responsibilitiec  amcmg  the  various 
levels  of  government  Therefcwe.  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safel^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Reflations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tlie  authority  citation  for  part  39 
continues  to  read  as  follows: 

AodMrily:  40  U.S.C  App.  13S4(a).  1421 
and  1423: 49  U.S.Q  106(g):  and  14  CFR 
11.89. 

•M.1S   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-04  AiriMH  lodastrie:  Amendment  3»- 
8628.  Docket  92-NM-216-AD. 

Applicability:  Model  A320  series  airplanes; 
manu&cturar's  aerial  numbers  002  through 
008.  inclusive,  010  through  078.  Inclusive, 
and  080  through  107,  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  stnictural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings,  or  6  months  after  the  effective  date 
of  this  AD,  whichever  occurs  later, 
accomplish  the  requirements  of  paragraphs 
(aXD  and  (aX2)  of  this  AO,  in  accordance 
with  Aiibus  IndusMe  Service  Bulletin  A320- 
53-1024,  dated  September  23, 1992: 

(1)  Conduct  an  eddy  current  inspection  to 
detect  cracking  around  the  fastener  bolt  holes 
at  the  inboard  flange  of  the  floor  beam,  in  the 
side  box-beams,  at  the  two  sides  of  the 
pressure  floor,  and  at  the  vertical  integral 
stiffener  between  Crame  42  and  frame  43;  and 


(2)  Conduct  a  detailed  visual  inspection  to 
detect  cracking  of  the  fillet  radius  of  die  top 
outboard  flange  and  the  flange  comer-ndius 
of  the  slanted  inboard  flange  of  the  side  box- 
beam  between  frame  42  and  frame  43. 

(b)  If  no  crack  is  detected  during  either 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  inspections  at  intervals  not  to 
exceed  6,000  landings. 

(c)  If  a  crack  is  detected  during  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD,  prior  to  further  flight,  repair  the 
crack  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(d)  Prior  to  the  aocinnulation  of  18.000 
total  landings,  accomplish  Modification 
21202,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A32O-53-1023,  dated 
September  23, 1992,  as  amended  by  Service 
Bulletin  Change  Notice  OA,  dated  January  20, 
1993;  or  Revision  1.  dated  March  23, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tiiat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  %vith  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requiremenU  of  this  AD  can  be 
accomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  widi  Airtms  Industrie  Service 
BulleHn  A32O-53-1024,  dated  September  23, 
1992.  The  modification  shall  be  done  in 
accordance  with  Airtnis  Industrie  Service 
Bulletin  A320-53-1023.  dated  September  23, 
1992,  which  includes  Appendix  1,  dated 
September  23, 1992;  Service  Bulletin  Change 
Notice  OA,  dated  January  20, 1993,  for  Airbus 
Indusnie  Service  Bulletin  A3  20-53-1023, 
dated  September  23, 1992;  or  Airbus 
Industrie  Service  Bulletin  A32O-53-1023, 
Revision  1,  dated  March  23, 1993,  which 
includes  Appendix  1,  dated  September  23, 
1992.  This  incorporation  by  refsrence  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
torn  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Und 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 

(h)  This  amendment  becomes  eflisctive  on 
August  23, 1993. 
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Issued  in  Rantoo.  WashiaglaD.  oo  July  9, 
1993.  j 

GfyL.rtlM— , 

Acting  h4anager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-17530  Filed  7-22-93.  8:45  am] 

wujtm  COOK  4»i»-i«-r 


14CFRP«t39 

{OodMt  No.  vt~ANc~30i  MlMMlnwnt  3^~ 
W3t;AOt9-14-15] 

AlrworthlnMS  DIractfvM;  Avco 
Lycoming  Mod*!  IO-^60-A1B60  and 
IO-360-A3B6O  Enginas,  as  Modified 
par  Aircraft  Oaaign,  Inc.,  Supplamantai 
Typa  Cartiflcata  SE47S7Nli 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

gUMMAWr;  This  amendment  adopts  a 
new  airworthiness  directive  lAO), 
applicable  to  Avco  Lycoming  IO-360- 
A1B6D  and  IC)-360-A3B6D  engines, 
modified  per  Aircraft  Design,  Inc., 
Supplemental  Type  Certificate  (STC) 
SE4757NM.  The  AD  requires  a  decrease 
in  the  engine  Manifold  Air  Pressure 
(MAP)  limit  from  38.5  inches  Hg  to  33.0 
inches  Hg,  and  installation  of  an 
instrument  placard  specifying  the 
decreased  MAP  limitations.  Tliis 
amendment  is  prompted  by  test  results 
which  revealed  that  the  engine,  when 
opwating  at  38.5  inches  Pig  manifold 
pressure,  is  producing  more  horsepower 
than  its  maximum  certified  level.  This 
condition,  if  not  corrected,  could  result 
in  premature  engine  failure. 
EFFECnvc  DATE:  August  23. 1993. 
AOORESSEt:  This  AD  may  be  examined 
at  the  FAA.  New  England  Region.  Office 
of  the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC 
FOR  FURTHCR  MFOmUTKM  CONTACT:  Mr. 
Paul  Forgac.  Aerospace  Engineer. 
Modifications  Section.  Special 
Certification  Branch.  ANM>19lS. 
Seattle  Aircraft  Certification  Office; 
FAA,  Northwest  Mountain  Region,  1601 
Lind  Avenue  SW..  Renton.  Washington 
98055-4056,  telephone  no.  (206)  227- 
2597. 

SUPKEMENTARV  MFONMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Avco  Lycoming  10-360- 
A1B6D  and  IO-360-A3B6D  engines. 
modified  per  Aircraft  Design,  Inc.. 
Supplemental  Type  Certificate  (STC) 
SE4757NM,  was  published  in  the 


Padaral  Kegiatar  on  September  13, 1991 
(56  FR  46587).  That  action  proposed  to 
require  a  decrease  in  the  engine 
Manifold  Air  Pressure  (MAP)  limit  from 
38.5  inches  Hg  to  33.0  inches  Hg.  and 
installation  of  an  instrument  placard 
specifying  the  decreased  MAP 
limitations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  engine  manufacturer  requests  that 
the  AD  not  be  issued  against  the  engine, 
but  against  the  STC  holder.  The  FAA 
does  not  concur  as  the  AD  must  be 
issued  against  the  basic  type-certificated 
product  and  made  applicable  only  to 
those  products  that  incorporate  the  STC 
or  field  approval.  To  minimize  the 
confusion,  and  to  make  clear  that  the 
engines  affected  are  only  those  engines 
that  have  been  modified  by  the  STC 
SE4757NM,  the  preamble  subject 
heading  now  includes:  "*  *  *  as 
Modified  per  Aircraft  Design,  Inc., 
Supplemental  Type  Certificate 
SE4757NM." 

STC  holder  representatives  and  one 
other  commenter  object  to  the  FAA's 
conclusion  that  the  engine  ruiming  at 
38.5  inches  Hg  MAP  is  producing  power 
in  excess  of  the  value  for  which  it  was 
certified.  In  additimi.  they  question  the 
method  the  FAA  used  to  arrive  at  this 
conclusion.  The  FAA  disagrees.  For 
power  determination,  the  FAA  used  the 
same  method  that  it  used  to  establish 
power  ratings  of  the  unmodified  engine. 

Three  commenten  state  that  on  30  or 
so  modified  aircraft,  some  of  which 
have  accumulated  several  hundred 
flight  hours  since  modification, 
operating  the  engine  at  38.5  inches  Hg 
MAP  does  not  resuh  in  excessive  engine 
wear  and,  therefore,  does  not  create  an 
unsafie  condition.  The  FAA  does  not 
agree  with  this  position.  The  fact  that 
failures  have  not  occurred  does  not 
mean  that  the  engine,  or  the  aircraft, 
meets  safisty  standards  required  by 
Federal  Aviation  Regulations  (FAR). 
During  the  engine  certification  process. 
it  was  demonstrated  that  the  engine  met 
required  safety  standards,  when 
operated  within  the  sfiecified  limits.  In 
order  to  extend  these  limits,  compliance 
to  the  required  safety  standards  must 
again  be  demonstrated. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safiety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

The  FAA  estimates  that 
approximately  30  engines  of  U.S. 
registry  will  be  affected  by  this  AD.  that 


it  will  take  approxlniatefy  2  work  hours 
per  engine  to  acxomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  {>er  work  hour.  The  cost  of  the 
rsouired  placard  is  estimated  to  be  $20 
dollara  per  aircraft.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operetore  is  estimated  to  be 
$3,900. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  oh  the 
States,  on  the  relationship  betMreen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmmit.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  smdl  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A0DNC8SE8. 

Lial  ef  SMbJBCts  la  14  CFR  Fart  3t 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reforenoe, 
Safety. 

Adoption  of  the  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0IITHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoriljr:  49  U.S.C.  app.  1354(i).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-lS  Avce  Lyrealng'  Amendment  39- 
8639.  Docket  No.  91-AI«-30. 
Applicability:  Lycoming  Model  IO-360- 
A1B6D  and  IO-360-A3B6D  engines, 
modified  per  Alrcnft  Design.  Inc.  STC 
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SE4757NM:  installod  oo  Mooney  M20J. 
modified  per  Aircraft  Datign.  Inc.,  STC 
SA47S8NM. 

Compliance:  Required  within  30  days  after 
the  efiective  date  of  this  AD,  unless 
accomplished  previously. 

To  pravent  possible  premature  engine 
feilure,  accomplish  the  following: 

(a)  Fabricate  and  install  on  the  instnmient 
panel  a  placard,  in  accordance  with  FAR 
23.1541(b),  stating  "Do  Not  Operate  Engine 
Above  33.0  IN  Hg." 

(b)  Re-mark  the  manifold  pressure  gauge  by 
removing  the  radial  red  line  at  38.  S  Hg  and 
placing  the  radial  red  line  at  33.0  Hg. 

(c)  Revise  the  Limitations  and  Nonnal 
Procedure  Sections  of  the  Aircraft  Flight 
Manual  Supplement  as  follows: 

(1)  Delete  "38.5"  Hg"  as  it  appears  in  these 
sections  and  insert  in  lieu  thereof  "33.0" 
Hg." 

(2)  Delete  "36.0  Hg"  as  it  appears  in 
Normal  Qimb  Throttle  and  insert  in  lieu 
therof"33.0Hg." 

(d)  Attach  this  AD  as  a  permanent 
appendix  to  the  Aircraft  Flight  f4anuaL 

(e)  An  alternative  method  of  compliance, 
or  adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Ahcraft  Ortification  Office.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspects,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Seattle  Aircraft  Certification 
Office.  NOTE:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued,  in 
accordance  wi£  FAR  21.197  and  21.199,  to 
ferry  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  This  amendment  becomes  effective  on 
August  23, 1993. 

Issued  in  Burlington,  Massachusetts,  oo 
July  15, 1993. 
|adiA.SaiB, 

Manager,  Engine  and  I*ropeUer  Directorate, 
Aircraft  Certification  Service. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

■part  39 

Food  and  Drug  Adminlatration 

[a).  1421 
4CFR 

21  CFR  Part  520 

Oral  Doaaga  Form  Naw  Animal  Oruga; 
Oxfandacola  Paata 

I  by 
vorthiness 

AGCNCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  ofa  new  animal  drug 


application  (NADA)  filed  by  Syntax 
Animal  Health.  Inc.  The  NADA 
provides  for  use  of  oxfimdazole  paste  as 
an  anthelmintic  for  cattle. 
tnwcmt  DATE:  July  23. 1993. 
FOR  RIRTHBt  MFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-1 33),  Food  and  Drug   " 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-29S-8659. 
SUPPLBKNTARV  MPORMATKM:  Syntex 
Animal  Health.  Inc..  3401  Hillview 
Ave.,  Palo  Alto.  CA  94304.  filed  NADA 
140-892  which  provides  for  over-the- 
counter  oral  use  of  the  drug,  containing 
185  milligrams  of  oxfendazole  per  gram 
(18.5  percent)  of  paste,  as  an 
anthelmintic  for  cattle  (excluding 
female  dairy  cattle  of  breeding  age)  for 
removal  and  control  of  lungworms, 
stomach  worms,  intestinal  worms,  and 
tapeworms.  Oxfendazole  suspension  is 
currently  approved  for  the  same 
conditions  of  use  in  beef  cattle  and  is 
codified  hi  21  CFR  520.1630.  The 
NADA  is  approved  as  of  June  29, 1993. 
and  21  CFR  520.1629  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

h)  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  $  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2){ii)).  a  summary  of 
safety  and  efi^ctiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
throueh  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c){2)(F)(ii)).  this 
approval  qualifies  for  3  )rears  of 
marketing  exclusivity  because  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
were  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant.  The  3-year  period  of 
exclusivity  becins  June  29, 1993. 

The  agency  nas  determined  under  21 
CFR  2S.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  i^Siibiecti  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  520.1629  is  amended  by 
redesignating  existing  per^raphs  (a), 
(b),  (c)  heading.  (cMD.  (cH2).  and  (cM3) 
as  paragraphs  (a)(1).  (a)(2).  (aM3) 
heading,  (a)(3)(i).  (aK3)(ii).  and 
(a)(3)(iii).  respectively;  and  by  adding 
new  paragraph  (b)  to  read  as  follows: 

fS2ai«29    Oxfandnele 


(b)(1)  Specifications.  Each  gram  of 
paste  contains  185  milligrams  of 
oxfendazole  (18.5  percent). 

(2)  Sponsor.  See  No.  000033  in 
§  510.600(c)  of  this  chapter. 

(3)  Related  tolerances.  See  §  556.495 
ofthischspter. 

(4)  Conditions  of  use — (i)  Amount.  4.5 
milligrams  per  kilogram  of  body  weight 
(2.05  milligrams  per  pound). 

(ii)  Indications  for  use.  The  drug  is 
used  in  cattle  for  the  removal  and 
control  of  the  following  worms: 
lungworms  {Dictyocaulus  vivipama — 
adult.  L4);  stomach  worms:  barberpole 
worms  (Haewonchus  contortus  and  H. 
p/acef— adult),  small  stomach  worms 
(Trichostmngylus  oxef— edult),  brown 
stomach  worms  (Ostertagia  osterlagi— 
adult,  L4,  inhibited  L4):  intestinal 
worms;  nodular  worms 
[Oesophagostomum  radfofuni— adult), 
hookworms  {Bunostomum 
phlebotomum—eduh),  small  intestinal 
worms  [Cooperia  punctata,  C. 
oncophora,  and  C.  mcmasteri— adult, 
L4);  and  tapeworms  (Moniezia 
henedenf— adult). 

(iii)  Limitations.  For  use  in  cattle 
only.  Treatment  may  be  repeated  in  4  to 
6  weeks.  Cattle  must  not  be  slaughtered 
until  11  days  after  treetment.  Do  not  use 
in  female  dairy  cattle  of  breeding  age. 
Consult  a  veterinarian  for  assistance  in 
the  diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  July  16, 1993. 

RkhardlLTadw. 

Acting  Director.  Center  for  Veterinary 
Medicine. 
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DEPARTMENT  Of  JUSnce 

2tcnict«.i 

[AO  Ordir  No.  17W-03] 

StatanMnI  of  AdMliM  Covw«d  by  tha 
fotrnkgn  AqaiHa  Baglatratlon  Act; 
QuManoa  to  Sanlor  omdala  Signing 
Pladgaa  Undar  Exaeutlva  Order  12834 

AGiNCV:  Department  of  Justice. 

ACnOM;  Final  rule. 

SUMMARY:  This  rule  sets  forth  the 
Attorney  General's  current 
interpretation  of  the  activities,  on  behalf 
of  a  foreign  government  or  foreign 
political  party,  that  would  require  a 
person  undertaking  such  activities  as  of 
January  20, 1993,  to  register  under  the 
Foreign  Agents  Registration  Act  as  an 
agent  for  such  a  foreign  government  or 
foreign  political  i>aity.  The  rule's 
deBnitive  statement  of  these  covered 
activities  is  intended  to  provide 
guidance  to  senior  appointees  in 
executive  agencies  about  the  scope  of 
post-employment  activities  in  which 
they  agree  not  to  engage  by  signing  the 
ethics  pledge  described  in  the  Executive 
Order  entitled.  "Ethics  Commitments  by 
Executive  Branch  Appointees."  The 
"Statement  of  Covered  Activities"  set 
forth  in  this  rule  is  not  intended  to  be 
binding  on  or  to  be  used  as  guidance  by 
any  other  parties. 
EFfECnVE  DATE:  July  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Clarkson,  Chief.  Registration 
Unit,  Internal  Security  Section,  Criminal 
Division,  Department  of  Justice,  room 
9300, 1400  New  York  Avenue.  NW.. 
Washington.  DC  20530:  telephone  (202) 
514-1231. 

SUPPLEMENTARY  MFORMATION:  Executive 
Order  12834,  entitled  "Ethics 
Commitments  by  Executive  Branch 
Employees,"  requires  appointees  to 
certain  senior  posts  in  executive 
agencies  to  sign  and  contractually 
commit  themselves  to  a  pledge  stating 
that  they  will  not,  after  leaving  United 
States  Government  employment,  engage 
in  any  activity  which,  if  undertaken  as 
of  January  20, 1993,  would  require  them 
to  register  under  the  Foreign  Agents 
Registration  Act  of  1938.  as  amended. 
22  U.S.C  611-621  ("FARA").  Section 
1(a).  E.0. 12834.  58  FR  5911  (1993). 

The  Executive  Order  also  directed  the 
Attorney  General  to  issue  a  "Statement 
of  Covered  Activities,"  to  be  based  on 
FARA.  applicable  regulations, 
published  guidelines,  and  other 
materials  reflecting  the  Attorney 
General's  current  interpretation  of  what 
activities  would  require  registration 
under  FARA  if  undertaken  as  of  January 
20. 1993.  Section  4(d)(1),  E.0. 12834. 


The  purposes  of  the  "Statement  of 
Covered  Activities"  are  to  provide  a 
definitive  statement  of  the  activities 
covered  by  the  FARA  provision  in  the 
pledge  signed  by  senior  appointees,  to 
promote  clarity  and  fairness  in  the 
application  of  that  pledge  provision, 
and  to  provide  guidance  to  senior 
appointees  about  the  range  of  activities 
in  which  they  agree  not  to  engage  under 
that  pledge  provision.  Section  4(d),  E.O. 
12834. 

This  rule,  setting  forth  the  Attorney 
General's  current  interpretation  of 
certain  requirements  imposed  by  FARA 
as  of  January  20, 1993,  is  an 
interpretative  rule  under  5  U.S.C 
553(b)(A).  Accordingly,  this  final  rule  is 
issued  without  a  period  for  public 
notice  and  comment. 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  not  a 
major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291.  and  does  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment  in  accordance 
with  section  6  of  E.0. 12612. 

For  the  reasons  set  forth  in  the 
preamble,  and  by  the  authority  vested  in 
me  as  Attorney  General  under  22  U.S.C. 
620  and  section  4(d)  of  Executive  Order 
12834, 1  hereby  issue  the  following 
"Statement  of  Covered  Activities": 

Statement  of  Covered  Activities 

This  Statement  of  Covered  Activities 
is  issued  in  accordance  with  the 
direction  contained  in  section  4(d)  of 
Executive  Order  12834,  58  FR  5911 
(1993),  that  the  Attorney  General 
delineate  guidelines  to  inform  senior 
appointees  covered  by  section  1(a)  of 
that  order  as  to  the  activities  which  they 
agree  not  to  engage  in  following  their 
separation  from  Federal  service.  This 
statement  is  provided  solely  for  the 
benefit  of  the  affected  senior  appointees 
so  that  they  will  understand  the  effiact 
of  their  pledge  and  is  not  intended  to  be 
binding  on  or  to  be  used  as  guidance  by 
any  other  party. 

A  person  is  engaged  in  covered 
activities  if: 

(1)  He  or  she  acts: 

(a)  As  an  agent,  representative, 
employee,  or  servant  of  a  foreign 
government  or  a  foreign  political  party; 
or 

(b)  In  any  other  capacity  at  the  order, 
request,  or  under  the  direction  or 
control  of  a  foreign  government  or  a 
foreign  political  party  or  of  a  person  any 
of  whose  activities  are  directly  or 
indirectly  supervised,  directed, 
controlled,  financed,  or  subsidized  in 


whole  or  ma)or  part  by  a  foreign 
government  or  a  foreign  political  party; 

and  directly  at  through  any  other  person 
mgages  in  any  activity  listed  below  for 
or  in  the  interests  of  a  foreign 
govenunent  or  foreign  political  party;  or 

(2)  He  or  she  agrees,  consents, 
assumes,  or  purports  to  perform  directly 
or  indirectly  any  activity  listed  below 
for  or  in  the  interests  of  a  foreign 
government  or  foreign  political  party. 

Activities:  (1)  Political  activities; 

(2)  PubUc  relations  counseling; 

(3)  PubUcity  agent  activities; 

(4)  Information  services; 

(5)  Political  consulting: 

(6)  Solicitation,  collection, 
disbursement,  or  dispensing  of 
contributions,  loans,  money,  or  other 
things  of  value,  except  when  the 
solicitation  or  collection  of  funds  and 
contributions  within  the  United  States 
is  to  be  used  only  for  medical  aid  and 
assistance,  or  for  food  and  clothing  to 
relieve  human  sufiisring,  and  such 
solicitation  or  collection  of  funds  and 
contributions  is  in  accordance  with  and 
subject  to  the  provisions  of  the 
Neutrality  Act  (ch.  2,  Act  of  November 
4, 1939.  54  Stat.  4.  as  amended,  22 
U.S.C.  441-465)  and  rules  and 
regulations  prescribed  thereunder;  and 

(7)  Representation  of  the  interests  of 
such  foreign  government  or  foreign 
political  party  before  any  agency  or 
official  of  the  Government  of  the  United 
States,  except  when  serving  as  an 
attorney  of  record  for  a  disclosed  client 
in  a  judicial  proceeding  or  a  formal 
agency  proceeding,  but  ex  parte  contacts 
or  representations,  unless  specifically 
permitted  by  agency  rule,  do  not  qualify 
for  the  exception. 

Covered  activities  do  not  include 
private  and  nonpolitical  activities  in 
furtherance  of  bona  fide  trade  or 
commerce  of  a  foreign  government  or  of 
a  foreign  political  party  and  do  not 
include  activities  in  furtherance  of  bona 
fide  religious  scholastic,  academic,  or 
scientific  pursuits  or  of  the  fine  arts. 

The  term  "trade  or  commerce" 
includes  the  exchange,  transfer, 
purchase,  or  sale  of  commodities, 
services,  or  property  of  any  kind. 
Activities  in  furtherance  of  the  bona  fide 
trade  or  commerce  of  a  foreign  principal 
which  is  owned  or  controlled  by  a 
foreign  govenunent  are  exempt  so  long 
as  the  activities  do  not  direcUy  promote 
the  public  or  political  interests  of  the 
foreign  government 

The  term  "political  activities" 
includes  the  dissemination  of  political 
propaganda  and  any  other  activity 
which  the  persim  engaging  therein 
believes  will,  or  which  he  intends  to. 
prevail  upon,  indoctrinate,  conveit. 
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induce,  peraxiade,  or  in  any  other  vray 
influence  any  agency  or  official  of  the 
Government  of  the  United  States  or  any 
section  of  the  public  within  the  United 
States  with  reference  to  foormulating, 
adopting  or  changing  the  domestic  or 
foreign  policies  of  the  United  States  or 
with  rererence  to  the  political  or  public 
interests,  policies,  or  relations  of  a 
government  of  a  foreign  country  or 
foreign  political  party. 

The  term  "pohtical  propaganda" 
includes  any  oral,  visual,  graphic, 
written,  pictorial,  or  other 
commimication  or  expression  used  to 
further  or  in  conjunction  with  political 
activity. 

The  term  "agency"  includes  every 
unit  in  the  Executive  and  Legislative 
branches  of  the  Government  of  the 
United  States,  including  any  executive 
agency  within  the  provisions  of  5  U.S.C. 
105  and  committees  of  both  Houses  of 
Congress. 

The  term  "official"  includes  members 
and  officers  of  both  Houses  of  Q)ngre8s 
as  well  as  officials  in  the  Executive 
branch  of  the  Government  of  the  United 
States,  regardless  of  rank  or  title,  except 
that  the  term  does  not  include 
employees  of  either  branch  whose 
services  to  the  government  are  rendered 
in  a  clnical.  secretarial,  or  ministerial 
capacity. 

The  phrase  "formulating,  adopting  or 
changing"  includes  any  activity  which 
seeks  to  maintain  any  existing  domestic 
or  foreign  policy  of  the  United  States  as 
well  as  any  activity  which  seeks  to  alter 
existing  policies  or  establish  new 
policies. 

The  phrase  "domestic  or  foreign 
policies  of  the  United  States"  includes 
existing  and  proposed  legislation,  or 
legislative  action  generally;  treaties; 
executive  agreements:  proclamations 
and  orders;  and  decisions  relating  to  or 
affectins  departmental  or  agency  policy. 

The  phrase  "political  or  pubhc 
interests,  policies  or  relations"  of  a 
government  of  a  foreign  country  or 
foreign  political  party  includes  all 
matters  which  on  the  domestic 
governmental  level  would  be  called  a 
policy  matter,  in  the  international 
context  may  be  called  questions 
concerning  a  country's  foreign  relations, 
and  in  the  context  of  party  politics  may 
be  termed  matters  involving  the  national 
interest. 

The  term  "public  relations 
coimseling"  includes  engaging  directly 
or  indirectly  in  informing,  advising,  or 
in  any  way  representing  a  principal  in 
any  public  relations  matter  pertaining  to 
poUtical  or  public  interests,  policies,  or 
relations  of  such  principal. 

The  term  "pubudty  agent  activities" 
includes  engaging  directly  or  indirectly 


in  the  publication  or  dissemination  of 
oral,  visual,  graphic,  written,  or  pictorial 
information  or  matter  of  any  kind, 
including  publication  by  means  of 
advertising,  books,  periodicals, 
newspapers,  lectures,  broadcasts, 
motion  pictures,  or  otherwise. 

The  term  "information  services" 
includes  furnishing,  disseminating,  or 
publishing  accoimts,  descriptions, 
information,  economic,  social,  cultural, 
or  other  benefits,  advantages,  facts,  or 
conditions,  of  any  country  other  than 
the  United  States  or  of  any  government 
of  a  foreign  coimtry  or  of  a  foreign 
political  party. 

The  term  "political  consulting" 
includes  informing  or  advising  any 
other  person  with  reference  to  the 
domestic  or  foreign  policies  of  the 
United  States  or  £e  political  or  public 
interest,  policies,  or  relations  of  a 
foreign  coimtry  or  of  a  foreign  political 
party.  It  does  not  include  merely 
providing  an  assessment  of  current 
United  States  law  or  proposed  United 
States  law,  but  does  include  any  activity 
in  furtherance  of  political  activity,  e.g.. 
providing  advice  on  how  to  change  or 
preserve  current  United  States  law. 

The  term  "foreign  government" 
includes  any  person  or  group  of  persons 
exercising  de  facto  or  de  )ure  sovereign 
political  authority  over  any  coimtry 
other  than  the  United  States,  or  over  any 
part  of  such  country,  and  includes  any 
subdivision  of  any  such  group  and  any 
group  or  agency  to  which  sucSi  authority 
is  directly  or  indirectly  delegated.  Such 
term  also  includes  any  faction  or  body 
of  insiugents  within  a  country  assuming 
to  exercise  governmental  authority 
whether  sudi  faction  or  body  of 
insurgents  has  or  has  not  been 
recognized  by  the  United  States. 

The  term  "foreign  political  party" 
includes  any  organization  or  any  other 
combination  of  individuals  in  a  country 
other  than  the  United  States,  or  any  unit 
or  branch  thereof,  having  for  an  aim  or 
purpose,  or  which  is  engaged  in  any 
activity  devoted  in  whole  or  in  part  to. 
the  establishment,  administration, 
control,  or  acquisition  of  administration 
or  control,  of  a  government  of  a  foreign 
country  or  a  subdivision  thereof,  or  the 
furtherance  or  influencing  of  the 
political  or  public  interests,  policies,  or 
relations  of  a  government  of  a  foreign 
country  or  a  subdivision  thereof. 

The  term  "United  States",  as  used  in 
the  preceding  two  paragraphs,  includes 
the  several  States,  the  District  of 
Columbia,  the  territories,  the  insular 

Possessions,  and  all  other  places  now  or 
ereafter  subject  to  the  civil  or  military 
jurisdiction  of  the  United  States. 

The  term  "dissemination"  includes 
transmitting  or  causing  to  be  transmitted 


in  the  United  States  mails  or  by  any 
means  or  instrumentality  of  interstate  of 
foreign  commerce,  or  ofrering  or  causing 
to  be  offiered  in  the  United  States  mails. 
Dated:  )uly  21. 19g3. 


I 

Attorney  Genenl. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwt  52 

PO-S-I-STM;  FRL-46M-4] 

Approval  and  Promulgation  of 
Implamantation  Plana:  Idaho 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  the 
recodification  of  the  State  of  Idaho's 
Rules  and  Regulations  for  the  Control  of 
Air  Pollution  in  Idaho  Manual  and 
numerous  other  non-controversial 
amendments  to  the  Idaho  rules  and 
regulations  which  were  submitted  by. 
the  Idaho  Department  of  Health  and 
Welfare  (IDHW)  on  junm  IS,  1990  and 
September  4, 1992  as  revisions  to  the 
Idaho  state  implementation  plan  (SIP). 
These  revisions  implement  the  revised 
national  ambient  air  quality  standards 
for  particulate  matter  and  improve  the 
clarity,  effectiveness,  and  entorceability 
of  the  state's  rules  and  regulations.  The 
revisions  were  submitted  in  accordance 
with  the  requirements  of  section  110  of 
the  Clean  Air  Act  (hereinafter  the  Act). 

By  submitting  its  entire  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  as  a  revision 
to  the  SIP,  Idaho  submitted  a  number  of 
provisions  which  are  unrelated  to  the 
purpose  of  the  SIP.  As  discussed  below, 
EPA  is  taking  no  action  on  those 
provisions. 

EFFECTIVE  OATE:  This  action  is  efliective 
on  September  20, 1993  unless  notice  is 
received  by  August  23. 1993  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  Program  Development 
Section,  Air  and  Radiation  Branch  (AT- 
082),  United  States  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  and  State  of 
Idaho  Department  of  Health  and  Welfare 
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(IDHW).  1410  N.  Hilton.  Boise.  Idaho 
B3720. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  Copies  of  the  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460;  Air  and 
Radiation  Branch.  Environmental 
Protection  Agency.  Docket  #ID-3-l- 
5794. 1200  6th  Avenue,  AT-082. 
Seattle,  Washington.  98101,  and  State  of 
Idaho  Department  of  Health  and  Welfare 
(IDHW).  1410  N.  Hilton,  Boise.  Idaho 
83720. 

FOR  niRTNDI  9WOntAVOH  CONTACT: 
David  C  Bray,  Air  and  Radiation 
Branch,  AT-082,  US  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle.  Washington  98101,  (206)  553- 
4253.  I 

SUPPLEMDITARV  MKWMATION: 

I.  Background 

On  July  1. 1987  (52  FR  24634)  the 
Environmental  Protection  Agency  (EPA) 
revised  the  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter.  Total  suspended  particulate 
matter  (TSP)  was  replaced  as  the 
indicator  for  particulate  matter  ambient 
standard  by  a  new  indicator  that 
includes  only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 

To  implement  the  revised  NAAQS. 
EPA  also  promulgated  revisions  to  40 
CFR  parts  51  and  52  on  July  1, 1987  (52 
FR  24672).  These  revisions  established 
requirements  for  preparation,  adoption, 
and  submittal  of  SIPs  and  set  forth 
criteria  for  the  Administrator's  approval 
and  promulgation  of  implementation 
plans. 

In  response  to  these  EPA  actions,  the 
Idaho  Department  of  Health  and  Welfare 
(IDHW)  amended  its  rules  and 
regulations  which  dealt  with  particulate 
matter  and  submitted  them  to  EPA  on 
June  15, 1990  as  revisions  to  the  Idaho 
SIP. 

New  State  requirements  for  the 
structiue  and  codification  of  Idaho's 
rules  and  regulations  resulted  in  the 
complete  reoxlification  of  the  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  on  December 
31. 1991.  On  September  4, 1992.  IDHW 
submitted  the  recodified  regulations  as 
a  revision  to  the  Ida^o  SIP.  By 
submitting  the  entire  rules  and 
regul^ons,  Idaho  also  submitted 
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certain  amendments  which  had  not 
previously  been  submitted  to  EPA. 
Among  these  amendments  were  changes 
to  the  requirements  for  open  burning,  a 
revised  exception  to  the  general  opacity 
standard,  and  an  amended  definition  of 
the  term  "emission." 

n.  Discuaeion 

The  Jtme  15, 1990  submittal  included 
numerous  amendments  to  the  Idaho 
rules  and  regulations  to  implement  the 
revised  NAAQS  for  particulate  matter. 
Specifically,  definitions  of  the  terms 
"particulate  matter  emissions"  (IDAPA 
16.01.01003,70).  "PM-10"  (IDAPA 
16.01.01003,73).  "PM-10  emissions" 
(IDAPA  16.01.01003,74),  and  "total 
suspended  particulates"  (IDAPA 
16.01.01003,98)  were  added;  the 
existing  definitions  of  the  terms 
"significant"  (IDAPA  16.01.01003,86) 
and  "significant  contribution"  (IDAPA 
16.01.01003.87)  were  revised;  existing 
provisions  of  IDAPA  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits  dealing  with  particulate  matter 
(IDAPA  16.01.01012,04.a.iii.(h),  IDAPA 
16.01.01012,04.c,  and  IDAPA 
16.01.01012,12.b.ii)  were  revised; 
existing  provisions  of  IDAPA 
16.01.01101  Air  Quality  Standards  and 
Area  Classification  were  revised  by 
adding  standards  for  PM-10  (n)APA 
16.01.01101,01.b)  and  clarifying  the 
existing  standards  for  total  suspended 
particulates  (IDAPA  16.01.01101,01.c), 
sulfur  dioxide  (IDAPA 
16.01.01101,01.d)  and  lead  (IDAPA 
16.01.01101,01.1);  existing  provisions 
for  baseline  dates  for  prevention  of 
significant  deterioration  (IDAPA 
16.01 .01 101 ,03.a)  were  revised;  and  the 
existing  prevention  of  significant 
deterioration  increments  for  particulate 
matter  (IDAPA  16.01.01101,05.a  and 
IDAPA  16.01.01101,05.c.ii)  were 
clarified.  These  additions  and  revisions 
comply  with  the  EPA  general 
requirements  for  SIP  control  strategies 
(40  CFR  part  51)  and  the  specific 
requirements  for  prevention  of 
significant  deterioration  permit 
programs  in  40  CFR  51.166. 

Ine  September  14, 1992  submittal 
included  numerous  amendtnents  to  the 
Idaho  rules  and  regulations  to 
implement  new  state  requirements  for 
open  burning.  Specifically,  definitions 
of  the  terms  "agricultural  field"  (IDAPA 
16.01.01003.04).  "fire  hazard"  (IDAPA 
16.01.01003.38),  "garbage"  (IDAPA 
16.01.01003,42),  "hazardous  waste" 
(IDAPA  16.01.01003.44).  "prescribed 
fire  management  burning"  (IDAPA 
16.01.01003.77).  "small  fire"  (IDAPA 
16.01.01003.88).  "smoke  management 
plan"  dDAPA  16.01.01003.90).  "uacka 


management  program"  (IDAPA 
16.01.01003,91).  and  "trade  wastes" 
(IDAPA  16.01.01003.99).  were  added: 
new  requirements  for  burning  material 
containing  polychlorinated  biphenyls 
(IDAPA  16.01.01011.04)  were  added; 
and  the  existing  Rules  fbr  Control  of 
Open  Burning  (IDAPA  16.01.01151)  and 
Categories  of  Allowable  Burning 
(IDAPA  16.01.01153)  were  revised 
extensively.  These  new  and  revised 
provisions  for  open  burning  comply 
with  EPA's  general  requirements  for  SIP 
control  strategies  (40  CFR  part  51). 

The  September  14. 1992  submittal 
included  an  amendment  to  the 
definition  of  the  term  "emission" 
(IDAPA  16.01.01003,29)  to  implement  a 
change  in  the  state  clean  air  legislation. 
This  amended  definition  is  consistent 
with  EPA  requirements  in  40  CFR  part 
51. 

The  September  14, 1992  submittal 
also  included  an  amendment  to  the 
exception  provision  for  the  Idaho  visible 
emissions  standard  (IDAPA 
16.01.01201,03).  This  amendment 
expanded  the  current  exception  for 
uncombined  water  vapor  to  include 
nitrogen  oxides  and/or  chlorine  gas. 
Since  the  Idaho  SIP  contains  no 
emission  limitations  for  nitrogen  oxides 
or  chlorine  gas,  this  amendment  is 
consistent  with  EPA  requirements  in  40 
CFR  51.212(b). 

Finally,  the  September  14, 1992 
submittal  included  a  number  of  new 
administrative  provisions,  specifically 
new  sections  IDAPA  16.01.01996 
Administrative  Provisions,  IDAPA 
16.01.01997  Confidentiality  of  Records, 
IDAPA  16.01.01998  Inclusive  Gender 
and  Number,  and  IDAPA  16.01.01999 
Severability.  With  the  exception  of  the 
section  on  confidentiality  of  records, 
these  provisions  comply  with  EPA 
requirements. 

EPA  is  taking  no  action  on  the 
following  sections  which  were  included 
in  the  September  14, 1992  submittal  but 
have  not  been  included  in  the  Idaho  SIP 
in  the  past.  Specifically,  EPA  is  taking 
no  action  on  IDAPA  16.01.01007 
"Variances"  which  has  previously  been 
disapproved;  IDAPA  16.01.01853 
through  16.01.01856  "Combined  Zinc 
and  Lead  Smelters"  which  has 
previously  been  disapproved  and 
replaced  with  an  EPA-promulgated 
regulation  (40  CFR  52.676);  IDAPA 
16.01.0951  through  16.01.01968 
"Regulation  of  Standards  of 
Performance  for  New  Stationary 
Sources"  which  implement  section  111 
of  the  Act  and  are  not  part  of  a  SIP 
under  section  110,  and  IDAPA 
16.01.01997  Dmfidentiality  of  Records, 
which  has  previously  been  disapproved 
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and  replaced  with  an  EPA-promuIgated 
regulation  (40  CFR  S2.674(a)). 

m.  Summary  of  Action 

EPA  approves  amendments  to  Idaho's 
Rules  and  Regulations  for  the  Control  of 
Air  Pollution  in  Idaho  Manual  as 
revisions  to  the  Idaho  SIP.  Specifically, 
EPA  is  approving: 

(1)  The  recodincation  of  the 
regulations  (IDAPA  16.01.01000  through 
16.01.01999),  including  associated 
administrative  changes; 

(2)  Amendments  and  additions  to 
IDAPA  16.01.01002  "Definitions," 
IDAPA  16.01.01012  "Procedures  and 
Requirements  for  Permits  to  Construct 
and  Operating  Permits."  and  IDAPA 
16.01.01101  "Air  Quality  Standards  and 
Area  Classification"  to  implement  the 
NAAQS  for  PMio: 

(3)  Amendments  and  additions  to 
IDAPA  16.01.01002  "DefiniUons," 
IDAPA  16.01.01151  "Rules  for  Control 
of  Open  Burning,"  and  IDAPA 
16.01.01153  "Categories  of  Allowable 
Burning"  to  implement  new 
requirements  for  open  burning; 

(4)  An  amendment  to  the  definition  of 
"Emission"  (IDAPA  16.01.01002,29)  to 
conform  with  a  change  to  the  State's 
clean  air  legislation;  and 

(5)  The  addition  of  new  sections 
IDAPA  16.01.01996  "Administrative 
Provisions."  IDAPA  16.01.01998 
"Inclusive  Gender  and  Number,"  and 
IDAPA  16.01.01999  "Severability." 

EPA  is  taking  no  action  on  the 
following  sections: 

(1)  IDAPA  16.01.01007  "Variances;" 

(2)  IDAPA  16.01.01853  through 
16.01.01856  "Combined  Zinc  and  Lead 
Smelters;" 

(3)  IDAPA  16.01.0951  through 
16.01.01968  "Regulation  of  Standards  of 
Performance  for  New  Stationary 
Sources;"  and 

(4)  IDAPA  16.01.01997 
"Confidentiality  of  Records." 

IV.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establish  a  comment 
period. 

Nothing  in  this  action  would  be 
construed  as  pennitting  or  allo%ving  or 


establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

filan  should  be  considered  separately  in 
ight  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  revision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (see  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  ftx)m 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  permanent  waiver  for  Table  3 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  20, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Ozone,  Volatile  organic 
compounds. 

Dated:  )uly  8, 1993. 
Gerald  A.  Emison, 

Acting  Regional  Administrator. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Idaho 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  N— Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraphs  (c)(26)  and  (c)(27)  to 
read  as  follows: 

152.670    MwitHicationoTptan. 
•        •        ■        •        • 

(c)«  •  • 

(26)  On  June  15, 1990,  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  submitted 
amendments  to  State  of  Idaho's  Rules 
and  Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  as  revisions 
to  the  Idaho  state  implementation  plan 
as  follows:  Idaho  Administrative 
Procedures  Act,  Section  16.01.01002 
Definitions,  Section  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits,  and  Section  16.01.01101  Air 
Quality  Standards  and  Area 
Classification. 

(27)  On  September  4, 1992,  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  submitted  a 
revised  and  recodified  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  (Idaho 
Administrative  Procedures  Act  Sections 
16.01.01000  through  16.01.01999)  as  • 
revision  to  the  Idaho  state 
implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  June  15, 1990  letter  from  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  to  EPA  Region  10 
submitting  amendments  to  the  Idaho 
state  implementation  plan. 

(B)  September  4, 1992  letter  from  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  to  EPA  Region  10 
submitting  amendments  to  the  Idaho 
state  implementation  plan. 

(C)  Idaho's  Rules  and  Regulations  for 
the  Control  of  Air  Pollution  in  Idaho 
Manual  (except  for  sections  IDAPA 
16.01.01007  Variances,  IDAPA 
16.01.01853  through  16.01.01856 
Combined  Zinc  and  Lead  Smelters, 
IDAPA  16.01.0951  through  16.01.01968 
Regulation  of  Standards  of  Performance 
for  New  Stationary  Sources,  and  IDAPA 
16.01.01997  Confidentiality  of  Records) 
as  adopted  by  the  Board  of  the  Idaho 
Department  of  Health  and  Welfare  on 
July  30. 1992.  and  effective  on  August 
21, 1992. 

3.  Section  52.679  is  revised  to  read  as 
follows: 
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ImplenMotation  Plan  for  tb«  Cbntro)  of 
Air  Pollution  in  th«  State  of  Idaho 

Chapter  I — Introduction  (submitted  1-15-W)) 
Cliapter  II — Administration  (submitted  1-1 S- 

80) 
Oupter  in — Emissions  Inventory  (submitted 

1-1 5-W) 
Oiapter  IV— Air  Quality  Monltariag 

(submitted  1-15-60.  2-14-a0| 
Qiapter  V — Source  Surveillance  (submitted 

l-lS-80) 
Chapter  VI — Emergency  Episode  Plan 

(submitted  1-15-M) 
Chapter  VII — ^Approval  Procedures  for  New 

and  Modified  Facilities  (submitted  4-19- 

•5) 
Chapter  vm— Noo-Attafmnent  Area  Plan 
Vm-a-^iWer  VaUey  Nonattainment  Plan 

(submitted  l-15-«0) 
Vin-b— Lewistoo  Nonattainment  Plan 

(submitted  1-15-80. 12-4-80) 
VID-c — ^Transportation  Control  Plan  for  the 

cariwn  monoxide  of  Ada  County 

(submitted  5-24-84. 1-3-85,  3-25-85) 
Vm-d— Poca(eIk>  TSP  NooattainmenI  Plan 

(sutamittMl  3-7-40. 2-fr-81) 
Vin-e— Soda  Springs  Nonattainment  Plan 

(submittad  1-15-80) 
Chapter  DC — Raeerved 
Chapter  X — Plan  for  Maintenance  of  National 

Ambient  Air  Quality  Standards  for  Lead 

(submitted  2-3-84) 
Appendix  A— Legal  Authority  aod  Other 

GeBacal  Adminiatxadva  Mattws 

(submittad  1-15-80) 
Appendix  A2— Section  39-100.  Idaho  Code 

(submitted  1-15-80) 
Appendix  A.3— Title  1,  Chapter  1.  Rules  and 

Regulations  for  Control  of  Air  Pollution 

in  Idaho  Manual  (submitted  1-15-80, 4- 

19-85.  &-15-90,  8-21-82) 

01.01000.  Legal  Authority  (6-2S-7S) 

01.01001.  Policy  (6-28-78) 

01.01002.  Title  (12-31-01) 

01.01003.  Definitions 

01.01003.01.  Act  (4-1-72) 

01.01003.02.  Actual  EmissioBS  (^l-1-«4) 
O\JnO03J0a.  Adverse  Effect  on  Visibility 

(11-1-64) 

01.01003.04.  Agricultural  Field  (3-12-65) 

01.01003.05.  Air  Contaminant  (11-1-64) 

01.01003.06.  Air  Pollution  (1-24-69) 

01.01003.07.  Air  Quality  (4-1-72) 

01.01003.08.  Air  Quality  Oiterion  (4-1-72) 

01.01003.09.  Allowable  Emissions  (11-1- 
S4) 

01in0O3,10.  Ambient  Air  (11-1-64) 

01.01003.11.  Ambient  Air  Quality 
Violation  (8-11-75) 

01.01003.12.  ASTM  (4-1-72) 

01.01003.13.  Attainment  Area  (11-1-64) 

01.01003.14.  Badcground  Level  (6-20-74) 

01.01003.15.  Baseline  (Area. 
CoocantiatioD.  Data)  (12-31-91) 

01.01003.16.  Best  AvailaUa  Control 
Technology  (BACT)  (11-1-64) 

01.01003.17.  Board  (6-20-74) 

01.01003.18.  BTU  (11-1-64) 

01.01003.19.  Collection  Efficiency  (4-1-72) 

01.01003.20.  Commence  Construction  or 
Modification  (11-1-64) 

01.01003.21.  CoopieCe  (11-1-64) 

01.01003.22.  Constructioa  (11-1-64) 


01i>1003J3.  Control  Etuiipment  (4-1-72) 

01.01003.24.  Controlled  Eaiisslim  (4-1-72) 

01.01003.25.  Criteria  Pollutant  (11-1-64) 

01.01003.26.  Department  (6-20-74) 

01.01003.27.  Designated  PadUty  (11-1-64) 

01.01003.28.  Dfreclor  (12-31-61) 
01in003.29.  EmissioD  (6-21-82) 
01.01003.3a  Emission  Standard  (11-1-64) 

01.01003.31.  Bmissioa  Standard  VioUtioa 
(11-1-84) 

01.01003.32.  Emissions  Unit  (11-1-64) 

01.01003.33.  Equivalent  Ata'-Drled  Kraft 
Pulp  (S-16-71) 

01i>1003  J4.  Bxistii«  Stationary  Source  or 
Facility  (11-1-64) 

01.01003.35.  Facility  (11-1-64) 

01.01003.36.  Federal  Class  I  Area  (12-31- 
91) 

01in003J7.  Federal  Land  Manager  (11-1- 

64) 
01.01003.36.  Fire  Hazard  (3-12-65) 
O1.(n0O3.39.  Fuel-Burning  Equipment  (4- 

1-72) 

01.01003.40.  Fugitive  Dust  (11-1-64) 

01.01003.41.  Fugitive  Bmissioos  (11-1-64) 

01.01003.42.  GaitMge  (3-12-65) 

01.01003.43.  Hazardous  Air  Pollutant  (11- 
1-64) 

01.01003.44.  Hazardous  Waste  (3-12-85) 

01.01003.45.  Hot-Mix  Asphalt  Plant  (1-24- 
69) 

01.01003.46.  Incinerator  (4-1-72) 

01.01003.47.  Indian  Governing  Body  (11- 
1-64) 

01.01003.48.  Indian  Reservation  (11-1-64) 

01.01003.49.  Industrial  Process  (11-1-84) 

01.01003.50.  Innovative  Control 
Technology  (11-1-84) 

01.(n003,51.  Integral  Vista  (11-1-64) 

01.01003.52.  Kraft  Pulping  (5-lfr-71) 

01.01003.53.  Lo%vest  Achievable  Emission 
Rate  (LAER)  (11-1-64) 

01.0100334.  Major  Facility  (11-1-64) 

01.01003.55.  Maior  Modification  (11-1-64) 

01.01003.56.  Malfunction  (12-S-74) 

01.01003.57.  Mandatory  Federal  Class  I 
Area  (11-1-64) 

01.01003,56.  Modification  (11-1-64) 

01.01003.59.  Monitoring  (4-1-72) 

01.01003.60.  Multiple  Chamber  Incinerator 
(4-1-72) 

01.01003.61.  Net  Emissioos  increase  (12- 
31-91) 

01.01003.62.  New  Stationary  Source  or 
Facility  (12-31-91) 

01.01003.63.  Nonattainment  Area  (11-1- 
84) 

01.01003.64.  Noncondensables  (4-1-72) 

01.01003.65.  Odor  (4-1-72) 

01.01003.66.  Opacity  (11-1-84) 
01.0100337.  OfMn  Burning  (4-1-72) 
01.0100336.  Operating  Permit  (12-31-91) 

01.01003.69.  Particulate  Matter  (4-1-72) 

01.01003.70.  Particulate  Matter  Emissions 
(5-16-90) 

01.01003.71.  Pennit  to  Construct  (12-31- 
91) 

01.01003.72.  Person  (11-1-64) 

01.01003.73.  PM-10  (5-16-90) 

01.01003.74.  PM-10  Emissions  (5-16-00) 

01.01003.75.  Portable  Equipment  (11-1- 
84) 

01.01003.76.  PPM  (parts  per  million)  (4-1- 
72) 

014)1003,77.  Prescribed  Fiia  1 
Burning  (3-12-65) 


01.01003.78.  Primary  Ambient  Air  Quality 
Standard  (4-1-72) 

01.01003.79.  Process  or  Process  Equipment 
(11-1-84) 

01.01003.80.  Process  Weight  (11-1-84) 

01.01003.81.  Process  We^  Rate  (11-1- 
•4) 

01.0100342.  Raasoniriile  Further  Progrew 

(RFP)  (11-1-84) 
01.01003.83.  Salvage  Operations  (4-1-72) 
01.0100334.  Secondaiy  Ambient  Air 

QuaUty  Standard  (4-1-72) 

01.01003.85.  Secondary  Emissions  (11-1^ 
64) 

01.01003.86.  Significant  (5-16-90) 

01.01003.87.  Significant  Contribution  (S- 
16-90) 

01.0100336.  Small  Fire  (3-12-85) 
01.01003.89.  Smoke  (4-1-72) 
01.0100330.  Smoke  Management  Plan  (12- 

31-91) 
014)1003,91.  Smoke  Management  Program 

(3-12-65) 

01.01003.92.  Source  (11-1-64) 

01.01003.93.  Source  Operation  (4-1-72) 

01.01003.94.  Stack  (3-3-67) 

01.01003.95.  Standard  Conditions  (12-41- 
91) 

01.01003.96.  Stationary  Source  (11-1-64) 

01.01003.97.  Time  Intervals  (11-1-64) 
01.01003,96.  Total  Suspended  Particulates 

(5-16-90) 
01.01003.99.  Trade  Wastes  (3-12-65) 
01.01003.10a  TRS  (total  ledncad  suUiii) 

(5-16-71) 

01.01003.101.  Undassifiabie  Area  (11-1- 
84) 

01.01003.102.  Uncontrolled  Emission  (11- 
1-84) 

01.01003.103.  Visibility  Impairment  (11-1- 
84) 

01.01003.104.  Wigwam  Burner  (4-1-72) 

01.01004.  Incorporations  by  Refersooe  (12- 
31-91) 

01.01004.01.  Locations  Within  dia 
Department  (12-31-91) 

01.01004.02.  Federal  Publications  (5-16- 
90) 

01.01005.  Reporting 

01.01005.01.  Requirements  by  Depirtment 
(6-26-75) 

01.01005.02.  Requirements  by 
Administrator  (10-25-72) 

01.01005.03.  Format  of  Reports  (4-1-72) 

01.01005.04.  Conformance  to  Ruka  (12- 
31-91) 

01.01006.  Up>set  Conditions.  Breakdown 
(12-31-91) 

01.0100631.  Upset  Reports  (5-7-76) 

01.01006.02.  Scheduled  Maintenance  (S- 
7-76) 

01.01006.03.  Correction  of  Condition  (5-7- 
76) 

01.01006.04.  Auxiliary  Equipment  (5-7- 
76) 

01.01006.  Circumvention  (12-31-91) 

01.01009.  Total  Compliance  (1-24-69) 

01.01010.  Sampling  and  Analytical 
Procedures  (1-24-69) 

01.01011.  Provisions  Governing  Specific 
Activities 

01.01011.01.  Toxic  Substances  (12-31-91) 

01 .0101 1 .02.  Modifying  Physical 
Conditions  (1-24-69) 

01.01011.03.  Source  Density  (12-31-91) 

01.01011.04.  Polychlorinated  Biphanyb 
(PCBa)  (12-31-91)) 
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01.01012.  Procedures  and  Requirements  for 
Permits  to  Construct  and  (^eratiog 
PenniU 

01.01012.01.  Purpose  (12-31-01) 

01.01012.02.  Pennit  to  Ckinstruct  (12-31- 
01) 

01.01012.03.  Operating  Pennit  (12-31-91) 
01.01012^)4.  Application  Procedures  (12- 

31-01) 

01.01012.05.  Pennit  RequiremenU  for  New 
and  Modified  Stationary  Sources  (11-1- 
84) 

01.01012.06.  Pennit  Requirements  for  New 
Major  Facilities  or  Major  Modifications 
in  Nonattainment  Areas  (12-31-91) 

01.01012.07.  Permit  Requirements  for  New 
Major  Facilities  or  Major  Modifications 
in  Attainment  or  Unclassifiable  Areas 
(12-31-91) 

01.01012.08.  Optional  Offsets  for  Pennits 
to  Construct  (12-31-01) 

01.01012.09.  RequironenU  for  Alternative 
Emission  Limits  (Bubbles)  (12-31-91) 

,  01.01012.10.  Requirements  for  Banking 
Emission  Reduction  CrediU  (ERCs)  (12- 
31-91) 

01.01012.11.  Requirements  for  Emission 
Reduction  Credit  (11-1-84) 

01.01012.12.  Demonstration  of  Net  Air 
Quality  Benefit  and  Ambient 
Equivalence  (5-16-90) 

01.01012.13.  Procedure  for  Issuing  Permits 
(12-31-91) 

01.01012.14.  Conditions  for  Permits  to 
Construct  and  Operating  Permito  (12-31- 
91) 

01.01012.15.  Obligation  to  Comply  (11-1- 
84) 

01.01013.  Registration  Procedures  and 
Requirements  for  Portable  Equipment 

01.01013.01.  Registration  Requirements 
(12-31-91) 

01.01013.02.  Compliance  with  Regulations 
(11-1-84) 

01.01014.  Stack  Heights  and  Dispersion 
Techniques 

01.01014.01.  ApplicabUity  (3-3-87) 

01.01014.02.  Definitions  (12-31-91) 

01.01014.03.  Requirements  (3-3-87) 

01.01014.04.  Opportunity  for  Public 
Hearing  (12-31-91) 

01.01014.05.  Approval  of  Field  Studies  and 
Fluid  Models  (12-31-91) 

01.01014.06.  No  Restriction  on  Actual 
Stack  Height  (3-3-87) 

01.01015—01.01050  (Reserved) 

01.01051.  Air  Pollution  Emergency 
Regulation  (12-31-91) 

01.01052.  Episode  Criteria 

01.01052.01.  Stages  (6-28-78) 

01.01052.02.  Effect  of  Stages  (6-28-78) 

01.01052.03.  Criteria  for  Defining  Episode 
Stages  (6-28-78) 

01.01052.04.  Episode  Stages:  Emergency 
Episode  Air  Pollution  Criteria— Table  (4- 
1-72) 

01.01052.05.  Criteria  for  Defining  Levels 
Within  Stages  (6-28-78) 

01.01053.  Public  Notification 

01.01053.01.  Information  to  be  Given  (12- 
31-91) 

01.01053.02.  Manner  and  Frequency  of 
Notification  (4-1-72) 

01.01053.03.  Notification  to  Sources  (6- 
28-78) 

01.01054.  General  Rules  (6-28-78) 


01.01054.01  Stage  1— Air  Pollution 
Forecast  (6-28-78) 

01.01054.02.  Stage  2— Alert  (6-28-78) 

01.01054.03.  Stage  3— Warning  (6-28-78) 

01.01054.04.  Stage  4— Emergency  (12-31- 
91) 

01.01055.  Specific  Emergency  Episode 
Abatement  Plans  for  Point  Sources  (12- 
31-91) 
01.01056—01.01100  (Reserved) 
01.01101.  Air  Quality  Standards  and  Area 
Classification 

01.01101.01.  Ambient  Air  Quality 
Standards  (12-31-91) 

01.01101.02.  Designation  of  Attainment, 
Unclassifiable,  and  Nonattainment  Areas 
(11-1-84) 

01.01101.03.  Baselines  for  Prevention  of 
Significant  Deterioration  (5-16-90) 

01.01101.04.  Classification  of  Prevention  of 
Significant  Deterioration  Areas  (11-1- 
84)  except  for  01.01101,04.b.ii(a)  (12-31- 
91) 

01.01101.05.  Prevention  of  Significant 
Deterioration  (PSD)  Increments  (12-31- 
91) 

01.01102-01.01150  (Reserved) 
01 .01 1 51 .  Rules  for  Control  of  Open 
Burning 

01.01151.01.  Purpose  and  Effective  Date 
(12-31-91) 

01.01151.02.  Fire  Permits,  Hazardous 
Materials  and  Liability  (12-31-91) 

01.01151.03.  Nonpreemption  of  Other 
Jurisdictions  (12-31-91) 

01.01151.04.  General  Restrictions  (12-31- 
91) 

01.01151.05.  Alternatives  to  Open  Burning 
(12-31-91) 

01.01152  (Reserved) 

01.01153.  Categories  of  Allowable  Burning 
(12-31-91) 

01.01153.01.  Recreational  and  Warming 
Fires  (3-12-85) 

01.01153.02.  Weed  Control  Fires  (3-12-85) 

01.01153.03.  Training  Fires  (12-31-91) 

01.01153.04.  Industrial  Flares  (3-12-85) 

01.01153.05.  Residential  Solid  Waste 
Disposal  Fires  (3-12-85) 

01.01153.06.  Landfill  Disposal  Site  fires 
(12-31-91) 

01.01153.07.  Orchard  Fires  (12-31-91) 

01.01153.08.  Prescribed  Burning  (12-31- 
91) 

01.01153.09.  Dangerous  Material  Fires  (3- 
12-85) 

01.01153.10.  Infectious  Waste  Burning  (12- 
31-91) 

01.01154—01.01200  (Reserved) 
01.01201.  Visible  Emissions  (12-21-79) 

01.01201.01.  Exemptions  (12-21-79) 

01.01201.02.  Standards  for  Exempted 
Sources  (12-31-91) 

01.01201.03.  Exception  (12-31-91) 
01.01202  (Reserved) 

01.01203.  General  Restrictions  of  Visible 
Emissions  From  Wigwam  Burners  (12- 
21-79) 

01.01204—01.01250  (Reserved) 

01.01251.  Rules  for  Control  of  Fugitive 
Dust  (12-31-91) 

01.01252.X;eneral  Rules 

01.01252.01.  Use  of  Water  or  Chemicals  (1- 
25-79) 

01.01252.02.  Application  of  Dust 
SuppressanU  (1-25-79) 


01.01252.03.  Use  of  Control  Equipment  (1- 
25-79) 

01.01252.04.  Covering  of  Trucks  (1-25-79) 
0101252.05  Paving  (1-25-79) 
01.01252,06.  Removal  of  Materials  (1-25- 

79) 
01 .01 253—01 .01 300  (Reserved) 
01.01301.  Fuel  Burning  Equipment — 

Particulate  Matter 

01.01301.01.  Standards  for  New  Sources 
(12-21-79) 

01.01301.02.  Standards  for  Minor  and 
Existing  Sources  (12-21-79) 

01.01301.03.  Combinations  of  Fuels  (12- 
21-79) 

01.01301.04.  Averaging  Period  (12-31-91) 

01.01301.05.  Altitude  CorrecUon  (12-31- 
91) 

01.10302—01.01326  (Reserved) 

01.01327.  Emission  Limitations  (1-24-60) 

01.01328.  Allowable  Rate  of  Emission 
Based  on  Process  Weight  Rate— Table  (1- 
24-69) 

01.01329.  Particulate  Matter— New 
Equipment  Process  Weight  Limitations 

01.01329.01.  General  Restrictions  (12-21- 
79) 

01.01329.02.  Minimum  Allowable 
Emission  (12-31-91) 

01.10329.03.  Averaging  Period  (12-31-01) 

01.01329.04.  Exemption  (12-31-91) 

01.01329.05.  Emission  Standards— Table 
(12-31-91) 

01.01330.  Particulate  Matter— Existing 
Equipment  Process  Weight  Limitations 
(12-31-91) 

01.01330.01.  General  Restrictions  (12-21- 
79) 

01.01330.02.  Minimum  Allo%irable 
Emission  (12-31-91) 

01.01330.03.  Averaging  Period  (12-31-91) 

01.01330.04.  Exemptions  (12-31-91) 

01.01330.05.  Emission  Standards— Table 
(12-31-91) 

01.01331—01.01350  (Reserved) 

01.01351.  Rules  for  Sulfur  Content  of  Fuels 
(12-31-91) 

01.01352.  Definitions  as  Used  in  This 
Regulation 

01.01352.01.  ASTM  (4-1-72) 

01.01352.02.  Distillate  Fuel  Oil  (4-1-72) 

01.01352.03.  Residual  Fuel  Oil  (4-1-72) 

01.01353.  Residual  Fuel  Oils 

01.01353.01.  Standards  for  1973  (6-28-78) 

01.10353.02.  Standards  Beginning  1974  (6- 
28-78) 

01.01354.  Distillate  Fuel  Oil 

01.01354.01.  ASTM  Grade  1  (4-1-72) 

01.01354.02.  ASTM  Grade  2  (4-1-72) 

01.01355.  Coal  (4-1-72) 
01.01356—01.01400  (Reserved) 

01.01401.  Rules  for  Control  of  Fluoride 
Emissions  (12-31-91) 

01.01402.  General  Rules  (12-31-91) 
01.01402,01.  Emission  Limitations- 
Phosphate  Fertilizer  PlanU  (12-31-91) 

01.01402.02  Monitoring,  Testing,  and 
Reporting  Requirements  (12-31-91) 

01.01402.03.  Source  Specific  Permito  (12- 
31-91) 

01.01402.04.  Exemptions  (12-31^1) 
01.01403—01.01450  (Reserved) 

01.01451.  Rules  for  Control  of  Odors  (12- 
31-91) 

01.01452.  General  Rules 
01.01452.01.  General  Restrictions  (4-1-72) 
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01.01452^2.  RMtrictiaos  oa  Raodwing 

PItntt  (4-1-72) 
01.01453—01.01500  (RasarvMl) 

01.01501.  Riile*  tar  Qmtrol  of  tacinwralow 
(12-31-OT) 

01.01502.  Emission  Limits  (4-1-72) 

01.01503.  Design  SUndards  (4-1-72) 

01.01504.  Exceptions  (12-31-91) 
01.01505—01.01550  (Reservad) 

01.01551.  Rules  far  Coatrol  of  Motor 
Vehicle  Emissions  (12-31-91) 

01.01552.  Pollution  Control  Devices  (4-1- 
72) 

01i)1553.  Visible  Emission  Standards  (4- 

1-72) 
01.01554—01.01600  (Reserved) 

01.01601.  Rules  for  Control  of  Hot-Mix 
Asphalt  Plants  (12-31-91) 

01.01602.  Emission  LimiU  (12-31-91) 
01.01603  (Reserved) 

01.01604.  Multiple  Stacks  (1-24-69) 

01.01605.  Fugitive  Dust  Control 

01.01605.01.  Fugitive  Emission  Controls 
(1-24-69) 

01.01605.02.  Plant  Property  Dust  Controls 
(1-24-69) 

01.01606—01.01650  (Reserved) 

01.01651.  Rules  for  Control  of  Kraft 
Pulping  Mills  (12-31-91) 

01.01652.  Sutement  of  Policy 

01.01652.01.  Best  Treatment  and  Control 
(5-16-71) 

01.01652.02.  Monitoring  (5-16-71)    • 

01.01652.03.  Research  (S-lfr-71) 

01.01652.04.  Available  Technology 
Required  (5-16-71) 

01.01652.05.  New  Source  Standards  (5-16- 
71) 

01.10653.  General  Rules  (12-31-91) 

01.01654.  Recovery  Furnace  Standards  (5- 
16-71) 

01.01655.  Recovery  Furnace  TRS 
SUndards  (5-16-71) 

01.01656.  Digester  and  Evaporator 
Standards  (5-16-71) 

01.01657.  Recovery  PUroace  Particulate 
Standards  (5-16-71) 

01.01656.  Lime  Kiln  Standards  (5-16-71) 

01.01659.  Smelt  Tank  Standards  (5-16-71) 

01.01660.  Monitonng  and  Repotting 

01.01660.01.  Continuous  TRS  Monitoring 
(5-16-71) 

01.01660.02.  Particulate  Monitoring  (5-16- 
71) 

01.01660.03.  Monitoring  Prograin  (1'  -31- 
91) 

01.01660.04.  Reporting  (5-16-71) 

01.01660.05.  Miscellaneous  Reports  (5-16- 
71)  I 

01.01661.  Special  Studies  I 

01.01661.01.  Areas  to  be  Indudad  (5-16- 
71) 

01.01661.02.  Additional  Studies  (5-16-71) 

01.01662.  Exceptions  (12-31-91) 
01.01663—01.01750  (Reserved) 

01.01751.  Rules  for  Control  of  Rendering 
Plants  (12-31-91) 

01.01752.  Control  of  Cookers  (4-1-72) 

01.01753.  Control  of  Expellers  (4-1-72) 
01.10754.  Control  of  Plant  Air  (4-1-72) 
01.01755.  Exceptions  (12-31-91) 
01.01756—01.01800  (Reservad) 
01.01801.  Rules  for  Cootrol  of  Sulfor  Oxide 

Emissions  From  Sul&nic  Acid  Plants 
(12-31-91) 
OlinsOZ.  Oneral  RMtrlctioas  (10-25-72) 


01.01803.  MDoitoring  and  Taatiag  (13-31- 
91) 

01 .01804.  Complianc*  Sdwdule  (13-31- 
91) 

01.01805— 01.01BS2  (Rasaived) 
01.01855  (Reserved) 
01.01857—01.01950  (Reserved) 
01.01969—01.01995  (Ruanrad) 
01.01996.  Administrative  Provisiooa  (12- 
31-91) 

01.01998.  Inclusive  Gender  and  NuBber 
(12-31-91) 

01.01999.  Severability  (12-31-01) 
Appendix  B  Emission  Inventory — ^Ada 

Country  Carbon  Monoxide 

NonAttaimnent  Area  (submitted  1/15/80) 
Appendix  G  Permits — Silver  Valley 

(submitted  1/15/80) 
Appendix  H  Permits — Lewiston  (submitted 

12/4/80.  i/S/i\) 
Appendix )  Permits— Pocatello  (submitted  3/ 

7/80) 
Appendix  K  Permits — Soda  Springs 

(submitted  1/15/80) 
Beker  Industries.  1973  Consent  Order  (40 

CFR  52.670{c)(15)— S02  Emission 

Limitation  (submitted  7/28/75) 
40  CFR  Part  52.  Subparts  A  and  N 

4.  Section  52.681  is  revised  to  read  as 
foUowr 

IS2.661    PermHs  to  construct  and 
operating  parmlta. 

(a)  Emission  limitations  and  other 
provisions  contained  in  Permits  to 
Construct  or  Operating  permits,  issued 
by  the  State  of  Idaho  Department  of 
Health  and  Welfare  in  accordance  with 
the  federally-approved  Bules  and 
Fegulalions  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  sections 
16.01.01002  Definitions.  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits.  16.01.01014  Stack  Heights  and 
Dispersion  Techniques,  and  16.01.01101 
Ambient  Air  C}uality  Standards  and 
Area  Classifications,  except  for 
Operating  Permits  authorizing  the  use  of 
alternative  emission  limits  (bubbles) 
under  sections  16.01 .01012,O3.a(l)  and 

16.01.01012.09  or  compliaiwe  schedule 
extensions  under  section 
16.01.G1012.03.d,  shall  be  the 
applicable  requirements  of  the  federally- 
approved  Idaho  SIP  (in  lieu  of  any  other 
provisions)  for  the  purposes  of  section 
113  of  the  Clean  Air  Act  and  shall  be 
enforceable  by  EPA  and  by  any  person 
in  the  same  manner  as  other 
reouirements  of  the  SIP. 

(d)  Operating  Permits  authorizing  the 
use  of  alternative  emission  limits 
(bubbles)  under  sections 
16.01.01012.03.8(1)  and  16.01.01012.09. 
including  the  use  of  banked  emission 
reduction  credits  pursuant  to  section 

16.01.01012.10  in  a  bubble,  and 
operating  permits  authorizing 
compliance  schedule  extensions  tinder 
section  16.01.01012.03.d.  oiustbe 


it;A>initted  to  EPA  Cor  approval  as 
revisions  to  the  Idaho  SO*  beiora  thajr 
shall  become  the  applicable 
requirements  of  the  ^P. 

5.  Section  52.683  is  revised  to  read  as 
follows: 

iS2.M3    WgnWcant  dalarloraUew  a* air 
quaUty. 

(a)  The  Rules  and  Repilations  for  the 
Control  of  Air  Pollution  in  Idaho 
Manual,  specifically,  sections 
16.01.01002  De^nitions.  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits,  16.01.01014  Stadc  Heights  and 
Dispersion  Techniques,  and  16.01.01101 
Ambient  Air  Quality  Standards  and 
Area  Classifications,  are  approved  as 
meeting  the  requirements  of  part  C  of 
the  Clean  Air  Act  for  preventing 
significant  deterioration  of  air  qtiality. 

(b)  The  requirem^its  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  significant 
deterioration  of  air  quality  on  Indian 
reservations.  Therefore,  the  provisions 
of  §  52.21  (b)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  Indian  reservations 
ih  the  State  of  Idaho. 

(c)  The  requirements  of  section  165  of 
the  Clean  Air  Act  are  not  met  for 
sources  subject  to  prevention  of 
significant  deterioration  requirements 
prior  to  August  22. 1986,  the  effective 
date  of  EPA's  approval  of  the  rules  cited 
in  paragraph  (a]  of  this  section. 
Therefore,  the  provisions  of  §  52.21(b), 
(c),  (d),  and  (h)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  sources  subject  to 

§  52.21  prior  to  August  22. 1986. 

[FR  Doc.  93-17567  Filed  7-22-93;  8:45  am) 
aajjNacooE  ssso-ao-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 
[FCC  93-344] 

Private  Land  Mobil*  Radio  Sarvicas; 
StaUon  ID  for  Wirelesa  MIcrophonaa 

AGENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  released 
an  Order  amending  its  regulations 
concerning  the  deletion  of  station 
identification  requirements  for  wireless 
microphones  operating  pursuant  to 
§  90.265(b)  of  its  Rules.  This  action 
eliminates  an  impractical  lequiremeot 
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and  will  result  in  less  restrictive 
wireless  microphone  operational  use. 
EFFECTIVE  DATE:  August  23. 1993. 
FOn  FURTHER  MFORMATKM  CONTACT: 
Eugene  Thomson.  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  July  1, 1993.  and  released  July 
19, 1993. 

The  full  text  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239. 1919  M  Street  NW. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS  Inc..  2100  M  Street 
NW.,  suite  140,  Washington.  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Order 

The  Order  amends  §  90.425  of  the 
Rules  to  exempt  wireless  microphones, 
operating  on  frequencies  designated  in 
§  90.26S(b),  from  the  requirement  for 
station  identification. 

Paperwork  Reduction  Act  Statement 

The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
foiuid  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements  and  will 
not  increase  burden  hours  imposed 
upon  the  public. 

Regulatory  Flexibility  Act  Certification 

We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
the  adopted  rule  amendments  will  not 
have  significant  economic  impact  on 
small  business  entities  as  defined  by 
Section  601(3)  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio,  Radio. 
Station  identification.  Wireless 
microphones. 

Amendatory  Text 

Part  90  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read: 

Antiiorily:  Sections  4,  303,  331,  48  Stat.. 
1066, 1082,  as  amended;  47  U.S.C  154. 303, 
and  332,  unless  otherwise  noted. 

2.  Section  90.425  is  amended  by  adding 
paragraph  (dK9)  to  read  as  follows: 


f90.42S    Station  MentMcatiefV 

(d)  •  •  • 

(9)  It  is  a  wireless  microphone  station 
operating  in  accordance  with  the 
provisions  of  §  90. 265(b). 

Federal  Communications  CoRunission. 

Wiiliam  F.  Calon. 

Acting  Secretary. 

IFR  Doc.  93-17479  Filed  7-22-93;  8:45  am) 

MLUNB  CODE  sna-ei-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  380 
[Dockat  No.  930768-3168] 

Antarctic  Marine  Living  Raaourcaa 
Convantion  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
governing  harvesting  and  reporting  of 
Antarctic  living  marine  resource 
catches.  The  regulations  implement 
conservation  and  management  measures 
promulgated  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR  or  Commission) 
and  accepted  in  whole  by  the 
Government  of  the  United  States  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  statistical 
reporting  areas  48  and  58.  These 
measures  restrict  the  use  of  gear,  restrict 
the  directed  taking  and  bycatch  of 
certain  species  of  fish,  prohibit  the 
taking  of  other  species,  and  require 
realtime  and  other  reporting  of  the 
harvest  of  certain  species. 
EFFECTIVE  DATE:  July  23,  1993. 
ADDRESSES:  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910. 

Comments  regarding  burden  estimates 
or  collection  of  information  aspects  of 
this  rule  should  be  sent  to  Robin  Tuttle, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Room  7256,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Afi'airs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attention: 
Paperwork  Reduction  Act  Project  0648- 
0194. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Robin  Tuttle  (NMFS  International 
Organizations  and  Agreements 
Division),  301-713-2282. 

SUPPI^MENTARY  INFORMATION: 

Backgroand 

At  its  annual  meeting  in  Hobart, 
Tasmania,  in  1986,  CCAMLR,  of  which 
the  United  States  is  a  member,  adopted 
a  conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  equivalent 
measures,  binding  for  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  figure  1  of  50  CFR 
part  380.  The  Commission  has,  in 
addition,  adopted  measures  that  apply 
to  other  Convention  subarees. 

The  measures  concerning  the  1992/93 
and  1993/94  fishing  seasons  adopted  by 
CCAMLR  at  its  annual  meeting  in  1992 
are  based  upon  the  advice  of  the 
Scientific  Oammittee  and  take  into 
account  research  conducted  by 
Commission  members  and  the  reports 
and  recommendations  of  the  Scientific 
Committee's  Working  Groups  on  Fish 
Stock  Assessment  (WG-^=^A);  Krill;  and 
CCAMLR  Ecosystem  Monitoring 
Program.  The  1992/93  fishing  season  is 
defined  as  the  period  from  November  6, 

1992,  to  the  end  of  the  Commission 
meeting  in  1993  (November  5, 1993). 
The  combined  1992/93  and  1993/94 
fishing  season  is  defined  as  the  period 
from  November  6, 1992.  to  the  end  of 
the  Commission  meeting  in  1994  (Ukely 
November  4, 1994).  The  Commission 
also  agreed  that  several  measures 
relating  to  data  reporting  requirements 
in  subarea  48.3  (previously  amended 
from  year  to  year  to  apply  to  a  single 
fishing  season)  were  henceforth  to 
continue  in  application  until  revoked  by 
the  Commission.  The  measures  were 
announced  and  public  comments 
invited  (until  February  5. 1993)  by 
Federal  Register  notice  on  January  7. 

1993.  No  comments  were  received. 

(i)  Data  Reporting  Requirements 

The  Commission  has,  at  past  annual 
meetings,  adopted  detailed,  fine-scale 
reporting  requirements  applying  to 
single  fishing  seasons.  At  this  year's 
annual  meeting,  the  Commission 
extended  the  application  of  certain  data 
reporting  measures  to  have  application 
until  revoked  by  the  Commission:  Every 
5-day  catch  and  effort  reporting  for 
certain  species;  monthly  catch  and  effort 
reporting  for  other  species;  and  the 
reporting  of  biological  data  for  E. 
carlsbergi  taken  in  subarea  48.3. 

In  addition,  the  Commission  adopCed 
new  reporting  requirements  for  all  trawl 
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fishtfies  conducted  in  subarM  48.3.  The 
system  lequiree  eech  Ccmtncting  Party 
at  the  end  of  every  month  to  obtain  from 
eadi  of  its  vessels  the  data  necessary  to 
complete  the  CCAMLR  fine-scale  catch 
and  effort  fbnn  for  tiawl  fisheries  (in  its 
latest  version).  The  forms  are  to  be 
transmitted  to  the  Executive  Secretary 
not  later  than  the  end  of  the  following 
month.  The  catch  of  all  spades, 
including  bycatch.  must  im  reported. 

At  the  end  of  every  month,  eech 
Contrecting  Party  must  also  obtain  from 
each  of  its  vessels  representative 
samples  of  length  composition 
measurement  of  the  target  species  and 
bycatch  species  bom  the  fishery  and 
must  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  following  month. 

Failure  of  a  Contracting  Party  to 
provide  the  fine-scale  catch  and  effort 
data  or  length  composition  data  for  3 
consecutive  months  resiilts  in  tjie 
closure  of  the  fishery  to  vessels  of  that 
Contracting  Party. 

The  Commission  adopted  a  meesure 
for  the  every  10-day  reporting  of  catch 
and  effort.  This  measure  applies  on  a 
continuing  basis  to  fisheries  as 
designated  by  other  conservation  and 
management  measures.  For  the  present, 
it  applies  to  the  exploratory  crab  fishery 
in  area  48.  For  purposes  of  this 
reporting  system,  the  calendar  month  is 
divided  into  three  reporting  periods.  At 
the  end  of  each  reporting  period,  each 
Contracting  Party  is  required  to  obtain 
from  each  of  its  vessels  the  total  catch 
and  total  days/hours  fished  for  that 
period  and  to  cable,  telex,  or  otherwise 
transmit  the  aggregated  data  to  reach  the 
Executive  Secretary  not  later  than  the 
end  of  the  next  repenting  period.  The 
retained  catch  of  all  species  and  bycatch 
species  must  be  reported.        j 

(ii)  Finfishing  in  Subareas  48.1  (South 
Shetiand  Islands)  and  48.2  (South 
Orkney  Islands) 

The  Commission  continued  the  1990/ 
91  and  1991/92  prohibitions  on  the 
taking  of  all  species  of  finfish,  other 
than  for  scientific  research  purposes,  in 
subareas  48.1  and  48.2  for  tne  1992/93 
fishing  season. 

(Hi)  Finfishing  in  Subarea  48.3  (South 
Georgia) 

The  Commission  took  most  of  its 
action  with  respect  to  subarea  48.3  and 
adopted  the  following  measures: 

Directed  fishing  for  Notothenia 
ffbberifrons  (humped  rockcod), 
ChaetMcephalus  aceratus  (blackfin 
icefish),  Pseudochaenichthys  georgianus 
(South  Georgia  icefish),  Notothenia 
squamifmns  (grmr  rockcod),  and 
Piitagonotothen  orevicauda  guntheri 


(Patagonian  rockcod)  is  prohibited  for 
the  1992/93  and  1993/94  fishing 
seasons. 

The  total  catch  of  Champsocephalus 
gunnari  (mackerel  icefish)  in  the  1993/ 
93  season  is  limited  to  9,200  tons.  The 
season  commences  November  6, 1992. 
but  closes  if  the  bycatch  of  N. 
gibberifrons.  C.  aceratus.  P.  georgianus. 
Notothenia  rossii  (marbled  rockcod),  or 
N.  squamifrons  reach  their  bycatch 
limit.  If,  in  the  course  of  the  directed 
fishery  for  C.  gunnari.  the  bycatdi  of 
any  one  haul  vx  any  of  these  species 
exceeds  5  percent,  the  fishing  vessel  is 
to  move  to  another  fishing  groimd 
within  the  subarea.  The  use  of  bottom 
trawls  within  the  fishery  is  prohibited. 
The  fishery  is  closed  bom  April  1. 1993. 
imtil  the  end  of  the  Commission 
meeting  in  1993.  For  purposes  of 
implementing  this  conservation 
measure,  the  5-day  catch  and  effort 
reporting  system  and  the  monthly  effort 
and  biological  data  reporting  system  for 
the  1992/93  season  apply. 

In  any  directed  fishery  in  the  subarea 
during  the  1992/93  season,  the  bycatch 
of  N.  gibberifions  shall  not  exceed  1,470 
tons:  the  bycatch  of  C.  aceratus  shall  not 
exceed  2,200  tons;  and  the  bycatch  of  P. 
georgianus,  N.  rossii,  and  N. 
squamifrons  shall  not  exceed  300  tons 
each. 

The  total  catch  of  Electrona  carJsbergi 
(lantemfish)  is  limited  to  an  amount  not 
to  exceed  245.000  tons.  In  addition,  the 
total  catch  of  E.  carlsbergi  shall  not 
exceed  53.000  tons  in  the  Shag  Rocks 
region.  The  directed  fishery  for  E. 
carlsbergi  will  close  if  the  bycatch  limits 
set  for  N.  gibberifrons,  C.  aceratus,  P. 
georgianus,  N.  rossii,  or  N.  squamifrons 
is  reached  for  any  of  these  species  or  if 
the  total  catch  of  E.  carlsbergi  reaches 
245,000  tons,  whichever  comes  first. 
The  directed  fishery  for  E.  carlsbergi  in 
the  Shag  Rocks  region  will  close  if  the 
bycatch  limits  for  any  of  the  bycatch 
species  is  reached,  or  if  the  total  catch 
of  53.000  tons  is  reached,  whichever 
comes  first.  If.  in  the  course  of  the 
directed  fishery  for  E.  carlsbergi,  the 
bycatch  of  any  one  haul  of  the  bycatch 
species  exceeds  5  percent,  the  fishing 
vessel  must  move  to  another  fishing 
groimd  within  the  subarea. 

Each  month,  the  length  composition 
of  a  minimum  of  500  E.  carlsbergi, 
randomly  collected  from  the 
commercial  fishery,  will  be  meastired 
and  the  information  pasMd  to  the 
Executive  Secretary  of  CCAMLR  not 
later  than  the  end  of  the  following 
month.  Every-month  reporting  of  catch 
and  effort  is  required  for  the  fishery. 

The  total  catch  of  Dissostichus 
eleginoides  (Patagonian  toothfish)  is 
limited  to  3,350  tons  for  a  fishing  season 


defined  as  the  period  from  December  6, 
1992.  to  the  earlier  of  the  end  of  the 
Commission  meeting  in  1993  or  the 
reaching  of  the  total  allowable  catch 
(TAC).  Catch  and  effort  data  is  due  on 
an  every-5-day  reporting  period.  The 
number  of  Member  vessels  permitted  to 
fish  in  the  1992/93  season  is  limited  to 
the  number  of  Member  vessels  that 
fished  in  the  1991/92  season. 

The  monthly  reporting  of 
representative  samples  of  length 
composition  measurements  using  forms 
provided  by  the  Commission  is  reouired 
for  D.  eleginoides  during  the  1992/93 
fishing  season.  Monthly  measurement  of 
a  minimum  of  500  fish  was  required  in 
1990/91.  Failure  by  any  Contracting 
Party,  including  the  United  States,  to 
submit  length  composition  data  for 
three  consecutive  reporting  periods 
results  in  the  closure  of  the  fishery  to 
the  vessels  of  the  Contracting  Party. 

(iv)  Finfishing  in  Subarea  48.4  (South 
Sandwich  Islands) 

The  Commission  reviewed  an 
application  by  Chile,  pursuant  to  a 
measure  adopted  at  the  1991  meeting  of 
CCAMLR  requiring  notification  of  intent 
to  undertake  a  new  fishery,  to  begin  a 
new  fishery  for  D.  eleginoides  in  subarea 
48.4  in  the  1992/93  fishing  season,  and 
adopted  a  measiu'e  endorsing  the 
Chilean  proposal.  The  measure  also 
welcomes  the  invitation  of  Chile  to  host 
one  scientific  observer,  notes  that  no 
other  Member  has  notified  the 
Commission  of  proposals  to  establish 
such  a  fishery,  and  agrees  that  no  other 
fishing  will  occur  for  D.  eleginoides  in 
subarea  48.3  during  the  1992/93  fishing 
season.  The  fishery  is  limited  to  240 
tons.  Chile  is  required  to  provide  full 
data  to  the  CCAMLR  Secretariat  for 
consideration  by  the  WG-FSA  and  the 
Scientific  Committee. 

As  a  result  of  the  limitation  of  the 
fishery  to  Chilean  participants,  these 
regulations  prohibit  U.S.  fishing  for  D. 
eleginoides  in  48.4  during  the  1992/93 
fishing  season. 

(v)  Finfishing  in  Division  58.4.4  (Ob  and 
Lena  Banks) 

The  Commission  set  a  total  catch  for 
N.  squamifrons  in  division  58.4.4.  (Ob 
and  Lena  Banks)  for  the  2-year  period 
nmning  from  November  6, 1992,  to  the 
end  of  the  Commission  meeting  in  1994 
(likely  November  5, 1994)  of  715  tons  on 
Lena  Bank  and  435  tons  on  Ob  Bank. 
Five-day  catch  and  effort  reporting  and 
monthly  effort  and  biological  data 
reporting  apply.  Age/frequency  and  age/ 
length  keys  for  N.  squamifrons  and  any 
other  species  forming  a  significant  part 
of  the  catch  must  be  collected  and 
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reported  separately  to  each  annual 
meeting  of  the  WG-FSA. 

(vi)  Fishing  for  Euphausia  superba 

The  Commission  adopted  a  measure 
at  its  1991  meeting  capping  the  catch  of 
krill  in  area  48  at  1.5  million  tons  in  any 
fishing  season.  A  fishing  season  for 
purposes  of  the  precautionary  cap 
oegins  on  July  1  and  concludes  on  June 
30  of  the  following  year.  The 
Commission  at  the  1992  meeting 
adopted  a  supplementary  measiue 
setting  allowable  catches  (in  tons)  for 
the  1992/93  and  1993/94  fishing  seasons 
in  subareas  48.1  (420,000),  48.2 
(735,000),  48.3  (360.000).  48.4  (75,000), 
48.5  (75,000),  and  48.6  (300,000). 
Notwithstanding  these  subarea  limits, 
the  total  sum  of  catches  in  any  fishing 
season  may  not  exceed  1.5  million  tons 
for  the  whole  of  area  48.  Catch  an  effort 
reporting  is  required  on  a  monthly  basis. 

For  the  first  time,  the  Commission 
adopted  a  measure  regulating  krill 
fishing  outside  of  area  48.  The  measure 
limits  the  total  catch  off.  superba  in 
division  58.4.2  to  390,000  tons  in  any 
fishing  season  (defined  as  beginning  on 
July  1  and  concluding  on  June  30  of  the 
following  year).  Catch  and  effort 
reporting  is  required  on  a  monthly  basis. 

(viH  Fishing  for  Antarctic  Crab 

The  Commission  adopted  a  measure 
limiting  the  exploratory  crab  fishery  in 
area  48  during  the  1992/93  fishing 
season.  The  crab  fishery  is  defined  as 
any  harvest  activity  in  which  the  target 
spedes  is  any  member  of  the  crab  group 
(Order  Decapoda.  Suborder  Reptantia). 
The  fishery  is  closed  from  November  15, 
1992,  until  May  1. 1993,  (the  conclusion 
of  a  CCAMLR  workshop  to  develop  a 
longterm  management  plan  for  crabs.). 

Vessels  participating  in  the  fishery 
will  be  provided  with  data  reporting 
forms  developed  by  the  workshop  and 
are  required  to  use  them  in  reporting  on 
catch  taken  before  August  30, 1993.  In 
addition  to  data  requested  by  the 
workshop,  vessels  are  required  to  report 
certain  other  data  and  information  on 
crabs  caught  before  July  30, 1993. 

The  crab  fishery  is  limited  to  one 
vessel  per  Commission  Member. 
However,  if  the  Executive  Secretary  is 
notified  that  more  than  three  vessels 
intend  to  fish  for  crabs,  no  more  than 
1,600  tons  may  be  taken  during  the 
period  from  the  start  of  the  fishery  until 
the  end  of  meeting  of  the  Commission 
in  1993  (likely  November  5, 1993). 

Crab  fishing  is  limited  to  the  use  of 
crab  pots  (traps).  The  use  of  all  other 
methods  of  catching  crabs  is  prohibited. 
The  crab  fishery  is  Umited  to  sexually 
mature  male  crabs  and  all  female  crabs 
and  undersized  males  are  to  be  released 


unharmed.  In  the  case  of  Poralomis 
spinosissima  and  P.  formosa,  only  males 
with  a  minimum  carapace  width  of  102 
mm  and  90  mm,  respectively,  may  be 
retained  in  the  catch.  Crabs  processed  at 
sea  are  to  be  frozen  as  crab  sections. 

(viii)  Catch  Taken  During  Fishing  for 
Research  Purposes  , 

The  Commission  adopted  one 
measure  and  one  resolution  dealing 
with  catches  taken  during  fishing  for 
research  purposes.  The  measure 
requires  that  catches  taken  during 
fishing  for  research  purposes  by 
commercial  fishing  or  fishery  support 
vessels,  or  vessels  of  a  similar  catching 
capacity,  will  be  considered  as  part  of 
any  catch  limit.  For  the  purposes  of 
implementing  this  measure,  every  5-day 
catch  and  effort  reporting  is  required 
whenever  the  catch  within  any  5-day 
reporting  period  exceeds  5  tons  (unless 
more  specific  regulations  apply  to  the 
particular  species  taken). 

Pending  development  by  the 
Scientific  Committee  of  standardized 
guidelines  and  formats  for  plans 
describing  the  use  of  commercial  fishing 
or  fishery  support  vessels  or  vessels  of 
a  similar  catching  capacity  to  conduct 
fishing  for  research  purposes  when  the 
estimated  catch  may  exceed  50  tons,  the 
Commission  has  adopted  a  resolution 
calling  for  Membere  who  plan  such 
activity  to  submit  research  plans 
including  named  elements.  Catch  and 
effort  data  resulting  from  the  research 
fishing  is  to  be  reported  using  the  haul- 
by-haul  reporting  format  for  research 
vessels  (C4).  These  regulations 
anticipate  the  expansion  of  this 
resolution  into  a  measiuv  by  the 
Commission  at  the  1993  meeting  and 
include  its  provisions  as  U.S. 
requirements. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  implement  the 
Antarctic  Marine  Living  Resources 
Convention  Act  of  1984  (the  Act)  and  to 
give  effect  to  the  management  measures 
adopted  by  CCAMLR  and  agreed  to  by 
the  United  States. 

The  Assistant  Administrator  prepared 
a  framework  environmental  assessment 
(EA)  for  the  Act  in  1987.  NMFS 
reviewed  this  rule  and  determined  that 
the  actions  that  it  requires  are  generally 
summarized  in  the  framework  EA  and 
are  thus  excluded  from  further  National 
Environmental  Policy  Act  analysis. 

This  action  is  exempt  fit)m  E.0. 12291 
and  section  553  of  the  Administrative 
Procedure  Act  because  it  involves  a 
foreign  affairs  function  of  the  United 
States. 


Because  notice  and  comment 
rulemaking  is  not  required  for  this  rule, 
the  Regulatory  Flexibility  Act  does  not 
apply;  therefore,  a  regulatory  flexibility 
analysis  has  not  been  prepared.  At 
present,  except  for  research  purposes 
and  for  an  exploratory  crab  fishery 
permitted  under  the  harvesting  permit 
sections  of  the  regulations,  there  are  no 
U.S.  vessels  subject  to  the  jurisdiction  of 
the  United  States  harvesting  Antarctic 
marine  living  resources  within  the  area 
to  which  these  regulations  apply.  The 
only  other  Antarctic  marine  living 
resources  affected  are  scientific 
si)ecimens  taken  under  National  Science 
Foundation  permits  and  by  the  U.S. 
Antarctic  Marine  Living  Resources 
directed  research  program. 

This  rule  contains  a  coUection-of* 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  Control  Number 
648-0194.  which  expires  July  31. 1994. 
The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  7  hours  per  finfish  harvester 
and  43  hours  per  crab  harvester, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Applicants  for  a  permit  to  undertake  a 
new  fishery  will  average  8  hours  in 
researching  and  preparing  information 
in  support  of  the  application. 
Applicants  for  a  permit  to  import 
Antarctic  resources  and  to  report 
tonnages  will  average  3.5  houra  in 
applying  and  reporting.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Robin  Tuttle, 
NMFS.  and  to  the  Office  of  Information 
and  Regulatory  Affaire  (see  ADDRESSES). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subiects  in  50  CFR  Part  380 

Antarctic,  Fish  and  wildlife. 
Reporting  and  recordkeeping 
requirements. 
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DMd:  |uly  IS,  1993. 
GwyMatlKk. 

Acting  Astutant  Admini$tratorfor  Fisherie*. 
Nationd  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
praembie.  50  CFR  part  380  is  amended 
as  follows:  < 

PART  aW^-ANTARCnC  MAfWIE 
UVINQ  RESOURCES  CONVEHTION 
ACT  Of  1984 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 


Aalhority:  16  U.S.C  2431  eti 

2.  Section  380.20  is  revised  to  read  as 
follows:  I 

(a)  The  numagement  measures  in  this 
subpart  do  not  apply  to  scientific 
research,  unless  otherwise  indicated. 

(b)  The  following  measures  apply  to 
any  person,  organization  or  institution 
planning  to  use  commercial  fishing  or 
fishery  support  vessels,  or  vessels  of 
similu-  catching  capacity  to  conduct 
fishing  for  scientific  research  purposes, 
when  the  estimated  catch  may  exceed 
50  tons: 

(1)  The  person,  organization  or 
institution  must  provide  the  following 
vessel  and  research  plan  details  to  the 
Assistant  Administrator  at  least  7 
months  in  advance  of  the  planned 
starting  date  for  the  research : 

(i)  Name  of  vessel: 

(ii)  Name  and  address  of  vessel 
owner; 

(iii)  Port  of  registration,  registration 
number  and  radio  call  sion; 

(iv)  Vessel  type,  size,  nsh  processing 
and  storage  capacity; 

(v)  Gear  type,  fishing  capacity  and 
anticipated  catch; 

(vi)  A  statement  of  the  planned 
research  objectives: 

(vii)  A  description  of  when,  where, 
and  what  activities  are  planned, 
including  a  fishing  plan  that  includes 
the  number  and  duration  of  hauls  and 
the  fishing  gear  to  be  used;  and 

(viii)  The  name(s)  of  the  chief 
scientist(s)  responsible  for  planning  and 
coordinating  the  research,  and  the 
niunber  of  scientists  and  crew  expected 
to  be  aboard  the  vessel(s). 

(2)  A  summary  of  the  results  of  any 
research  fishing  subject  to  these 
provisions  miist  be  provided  to  the 
Assistant  Administrator  within  150  days 
of  the  completion  of  the  research  fishing 
and  full  report  must  be  provided  within 
11  months. 

(3)  Catch  and  effort  data  resulting 
from  the  research  fishing  must  be 
reported  to  the  Assistant  Administrator 
using  the  CCAMLR  C4  haul-by-haul 
leporting  format  tog  research  vessels. 


(c)  Catches  taken  during  fishing  for 
scientific  research  purposes  by 
commercial  fishing  or  fishery  support 
vessels,  or  vessels  of  a  similar  catching 
capacity,  will  be  considered  as  part  of 
any  catch  limit. 

(d)  The  catch  reporting  procedure 
identified  in  §  380.24(a)  will  apply 
whenever  the  catch  within  any  5-day 
reporting  pwiod  exceeds  5  tons,  unless 
more  specific  reporting  requirements 
apply  to  the  species  being  fished. 

3.  Section  380.23  is  revised  to  read  as 
follows: 

(a)  The  following  catch  restrictions 
apply  to  E.  supetba  in  statistical  aree  48 
(see  Figure  1): 

(1)  The  total  catch  off.  superba  shall 
not  exceed  1.5  million  tons  in  any 
fishing  season. 

(2)  If  the  total  catch  off.  superba  in 
statistical  subareas  48.1, 48.2  and  48.3 
in  any  fishing  season  during  the  period 
from  July  1, 1992,  through  June  30, 
1994,  exceeds  620,000  tons,  then  catch 
limits  in  the  following  statistical 
subareas  apply:  420,000  tons  in  48.1: 
735,000  tons  in  48.2;  360.000  tons  in 
48.3;  75,000  tons  in  48.4;  75.000  tons  in 
48.5;  and  300,000  tons  in  48.6. 

(3)  Notwithstanding  the  subareas 
limits  in  paragraph  (a)(2)  of  this  section, 
the  total  sum  of  catches  in  any  fishing 
season  in  all  subcuvas  shall  not  exceed 
the  precautionary  catch  limit  of  1.5 
milUon  tons  for  the  whole  of  statistical 
area  48. 

(4)  For  purposes  of  applying  these 
catch  restriction  limits,  a  fishing  season 
begins  on  July  1  and  ends  on  June  30  of 
the  following  year. 

(b)  The  following  catch  restrictions 
apply  to  E.  superba  in  statistical 
division  58.4.2  (see  Figure  1): 

(1)  The  total  catch  olE.  superba  shall 
not  exceed  390,000  tons  in  any  fishing 
season. 

(2)  For  purposes  of  applying  this 
limit,  a  fishing  season  begins  on  July  1 
and  ends  on  June  30  of  the  following 
year. 

(c)  Directed  fishing  for  D.  eleginoides 
in  statistical  subarea  48.4  during  the 
period  from  November  6, 1992,  through 
November  5, 1993.  is  prohibited. 

(d)  The  following  directed  fishing  is 
prohibited  in  statistical  subarea  48.3: 

(1)  Directed  fishing  on  N.  rossii  is 
prohibited  in  any  fishing  season. 

(2)  Directed  fishing  on  N.  ffbberifrons, 
C.  aceratus,  P.  georgianus.  N. 
squamifrons,  and  P.  b.  guntheri  is 
prohibited  in  statistical  subarea  48.3 
during  the  period  from  Novembw  6. 
1992,  through  November  4, 1994. 

(e)  The  following  bycatch  limitations 
apply  in  statistical  subarea  48.3  during 


the  period  from  November  6. 1992. 
throiuh  November  5, 1993: 

(1 )  The  bycatch  of  N.  gjibberifrortM 
shall  not  exceed  1,470  tons. 

(2)  The  bycatch  of  C.  atxratus  shall 
not  exceed  2.200  tons. 

(3)  The  bycatch  of  N.  rossii.  N. 
squamifrons,  and  P.  georgianus  shall  not 
exceed  300  tons  each. 

(4)  The  bycatch  limit  on  P.  b.  guntheri 
is  1  percent  of  all  Antarctic  fishes 
onboard  a  vessel  in  the  subarea. 

(f)  The  following  catch  restrictions 
apply  to  C.  gunnari  in  statistical  subarea 
48.3  during  the  period  frt>m  November 
6. 1992,  through  March  31. 1993: 

(1)  The  total  catch  of  C.  pinnari  shall 
not  exceed  9,200  tons. 

(2)  If,  in  the  course  of  the  directed 
fidiery  for  C.  gunnari,  the  bycatch  of 
any  one  haul  of  any  of  the  species 
named  in  paragraph  (e)  of  this  section 
exceeds  5  percent,  the  fishing  vessel 
shall  move  to  another  fishing  ground 
within  the  subarea. 

(g)  The  total  catch  of  D.  eleginoides  in 
statistical  subarea  48.3  during  the 
period  from  December  6, 1992,  through 
November  5. 1993,  shall  not  exceed. 
3,350  tons. 

(h)  The  following  catch  restrictions 
apply  to  E.  carisbergi  in  statistical 
subarea  48.3  during  the  period  from 
November  6, 1992,  through  November  5. 
1993: 

(1)  The  total  catch  off.  carisbergi 
shall  not  exceed  245,000  tons. 

(2)  The  total  catch  off.  carisbergi 
shall  not  exceed  53,000  tons  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52<'30'  S.  latitude.  40"  W. 
longitude;  52°30'  S.  latitude.  440  W. 
longitude;  54'>30'  S.  latitude.  40'  W. 
longitude;  and  54030'  S.  latitude.  44*  W. 
longitude. 

(3)  If,  in  the  course  of  the  directed 
fishery  for  E.  carisbergi,  the  bycatch  of 
any  one  haul  of  any  of  the  species 
named  in  paragraph  (e)  of  this  section 
exceeds  5  percent,  the  fishing  vessel 
shall  move  to  another  fishing  ground 
within  the  subarea. 

(i)  The  taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2 
(see  Figure  1)  during  the  period  from 
November  6, 1992,  through  November  5, 
1993. 

(j)  The  total  catch  of  N.  squamifrons 
in  statistical  division  58.4.4  (see  Figure 
1)  during  the  period  from  Novembw  6. 
1992,  through  November  4, 1994,  shall 
not  exceed  715  tons  on  Lena  Bank  and 
435  tons  on  Ob  Bank. 

(k)  The  following  catch  restrictions 
apply  to  fishing  for  any  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda.  Suborder  Reptantia,  in 
statistical  area  48  during  the  period 


UMI 


Federal  Ragirtar  /  Vol.  58.  No.  140  /  Friday,  July  23.  1993  /  Rules  and  Regulatiom  39455 


from  May  1, 1993.  through  November  5, 
1993: 

(1)  Participation  in  the  crab  fishery  is 
limited  to  one  U.S.  permit  holder. 
Applicants  will  be  considered  in  order 
of  application  and  a  permit  issued  to  the 
first  applicant  whose  fishery  is 
approved  by  the  Assistant 
Administrator  consistent  with  criteria 
appearing  in  $  380.4. 

(2)  The  total  catch  of  Antarctic  crab 
shall  not  exceed  1,600  tons. 

(3)  The  crab  fishery  in  limited  to 
sexually  mature  male  crabs.  All  fiemale 
and  undersized  male  crabs  must  be 
released  unharmed.  In  the  case  of 
Pamlomis  spinosissima  and  P.  formosa, 
males  with  a  minimum  carapace  width 
of  120  mm  and  90  mm,  respectively, 
may  be  retained  in  the  catch. 

(4)  Crab  processed  at  sea  must  be 
frozen  as  crab  sections. 

4.  Section  380.24  is  revised  to  read  as 
follows: 

I380J4    Reporting  raqukanMnle. 

(a)  Five-day  catch  and  effort  reporting 
is  established  for  catches  in  the 
Convention  Area  greater  than  5  tons 
taken  during  fishing  for  research 
purposes;  for  C.  gunnaii  in  statistical 
subarea  48.3;  for  D.  eleginoides  in 
statistical  subarea  48.3;  and  for  N. 
squamifrons  in  statistical  division 
58.4.4  as  follows: 

(1)  The  calendar  month  is  divided 
into  six  reporting  periods:  Day  1  to  day 
5  is  period  A;  day  6  to  day  10  is  period 
B;  day  11  to  day  15  is  period  C;  day  16 
to  day  20  is  period  D;  day  21  to  day  25 
is  period  E;  and  day  26  to  the  end  of  the 
month  is  period  F. 

(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system  applies 
must,  within  1  day  of  the  end  of  a 
reporting  period,  report  his  or  her  catch, 
bycatch,  and  total  days  and  hours  fished 
to  the  Assistant  Administrator.  The 
report  must  be  made  in  writing  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  address  or  number  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel  name,  permit  number,  month  and 
reporting  period,  and  catch  in  metric 
tons  (to  the  nearest  tenth  of  a  metric 
ton).  If  no  restricted  species  are  taken 
during  a  reporting  period,  the  operator 
must  submit  a  report  showing  no  catch. 

(b)  Ten-day  catch  and  effort  reporting 
is  established  for  fishing  for  any 
member  of  the  crab  group  (Order 
Decapoda,  Suborder  Reptantia)  in 
statistical  area  48  as  follows: 

(1)  The  calendar  month  is  divided 
into  three  reporting  periods:  Day  1  to 
day  10  is  period  A;  day  11  to  day  20  is 
period  B;  and  day  21  to  the  last  day  of 
the  month  is  period  C 


(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system 
applies,  must  within  1  day  of  the  end  of 
a  reporting  period,  report  his  or  her 
catch,  bycatch  and  total  days  and  hours 
fished  to  the  Assistant  Administrator. 
The  report  must  be  made  in  writing  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  number  or  address  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel's  name,  permit  number,  month  of 
reporting,  and  catch  in  metric  tons  (to 
the  nearest  tenth  of  a  metric  ton).  If  no 
restricted  species  are  taken  during  a 
reporting  period,  the  operator  must 
submit  a  report  showing  no  catch. 

(c)  Monthly  statistical  reporting  is 
established  for  E.  superba  in  statistical 
area  48  and  in  statistical  subdivision 
58.4.2  and  for  E.  carlsbergi  in  statistical 
subarea  48.3  as  follows: 

(1)  The  reporting  period  is  defined  as 
1  calendar  month. 

(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system  applies 
must,  within  1  week  of  the  end  of  a 
reporting  period,  report  his  or  her  total 
catch  and  total  days  and  hours  fished 
for  that  period  to  the  Assistant 
Administrator.  The  report  must  be  made 
in  writing  and  conveyed  by  cable,  telex, 
rapidfax.  or  other  appropriately  timely 
method  to  the  address  or  number 
specified  in  the  vessel's  permit,  and 
must  include  the  vessel  name,  permit 
number,  month  to  which  the  report 
refers,  and  catch  in  metric  tons  (to  the 
nearest  tenth  of  a  metric  ton). 

(d)  Monthly  effort  and  biological  data 
reporting  for  trawl  fisheries  is 
established  for  C.  gunnari  in  statistical 
subarea  48.3  and  for  N.  squamifrons  in 
statistical  division  58.4.4.  as  follows: 

(1)  The  reporting  period  is  defined  as 
1  calendar  month. 

(2)  The  operator  of  any  vessel  fishing 
in  a  trawl  fishery  to  which  this  system 
applies,  must  complete,  for  all  catch  and 
bycatch  species,  the  CCAMLR  fine-scale 
catch  and  effort  data  form  for  trawl 
fisheries  (Form  Cl,  latest  version)  and, 
within  1  day  of  the  end  of  the  reporting 
period,  submit  the  form  to  the  Assistant 
Administrator.  The  report  must  be  made 
in  writing  and  conveyed  by  cable,  telex, 
rapidfax,  or  other  appropriately  timely 
method  to  the  address  or  number 
specified  in  the  vessel's  permit  and 
must  include  the  vessel's  name,  permit 
number,  and  the  month  to  which  the 
report  applies. 

(3)  The  operator  of  any  vessel  fishing 
in  a  trawl  fishery  to  which  this  system 
applies  must  submit  biological  data  as 
follows: 

(i)  Length  composition  measurements 
(total  length  to  the  nearest  centimeter 
below)  must  be  taken  on  a  minimum  of 


5  percent  of  the  target  and  bycatch 
species  in  each  haul. 

(ii)  Measurements  should  be  made  of 
samples  taken  from  a  single  fishing 
ground,  defined  as  the  area  within  a 
fine-scale  grid  rectangle  of  0.5°  latitude 
by  1°  longitude. 

(iii)  In  the  event  that  the  vessel  moves 
from  one  fishing  ground  to  another 
during  the  course  of  a  month,  separate 
length  compositions  should  be 
submitted  for  each  fishing  ground. 

(iv)  Measurements  must  be  submitted 
to  the  Assistant  Administrator  on 
CCAMLR  Form  B2  (latest  Version) 
within  1  week  after  the  end  of  the 
monthly  reporting  period  and  conveyed 
by  cable,  telex,  rapidfax,  or  other 
appropriately  timely  method  to  the 
number  or  address  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel's  name,  permit  number,  and 
month  to  which  the  report  applies. 

(e)  Monthly  biological  data  reporting 
for  E.  carlsbergi  taken  in  statistical 
subarea  48.3  is  established  as  follows: 

(1)  The  length  composition  of  a 
minimum  of  500  fish,  randomly 
collected  by  each  vessel  operating  in  the 
fishery,  must  be  measured  each  month. 

(2)  Reports  of  these  measurements 
must  be  submitted  in  writing  to  the 
Assistant  Administrator  within  1  week 
of  the  end  of  the  reporting  period  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  number  or  address  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel's  name,  permit  number,  and 
month  of  reporting. 

(f)  Monthly  biological  data  reporting 
for  D.  eleginoides  for  fishing  in 
statistical  subarea  48.3  during  the 
period  from  December  6,  1992,  through 
March  31, 1993,  is  established  as 
follows: 

(1)  The  length  composition  of  a 
minimum  of  5  percent  of  each  haul 
must  be  measured  each  month  and 
reported  on  CCAMLR  Form  B2  (latest 
version). 

(2)  Forms  must  be  submitted  in 
writing  to  the  Assistant  Administrator 
by  cable,  telex,  rapidfax,  or  other 
appropriately  timely  method  to  the 
address  or  number  specified  in  the 
vessel's  permit,  and  must  include  the 
vessel's  name,  permit  number,  and 
month  of  reporting  within  1  week  of  the 
end  of  the  reporting  period. 

(g)  Cumulative  reporting  for  crab 
fishing  (Order  Decapoda.  Suborder 
Reptantia)  in  statistical  area  48  is 
required  as  follows: 

(1)  The  following  data  must  be 
reported  to  the  Assistant  Administrator 
by  August  15, 1993.  for  crabs  caught 
prior  to  July  30. 1993: 
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(i)  The  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots)  and 
catch  (numbers  and  weight)  of 
cummercially  sized  crabs  (reported  on 
as  fine  a  scale  as  possible,  but  no  coarser 
than  1°  longitude  by  0.5*  latitude)  for 
each  10-day  period;  and 

(ii)  The  species,  size  and  sax  of 
representative  subsamples  of  ciaba  and 
bycatch  caught  in  traps.  * 

(2)  Data  requested  fy  the  OCAMLR 
Woricshop  to  Develop  the  Longterm 
Management  Plan  for  Oab  must  be 
collected  on  the  forms  developed  by  the 
workshop  and  submitted  to  the 
Assistant  Administrator  by  September 
IS,  1993,  on  all  catdies  taken  before 
August  30, 1993. 

(3)  Crab  fishery  log^x>oks  provided  by 
the  Assistant  Administrator  must  be 
kept  and  submitted  to  the  Assistant 
Administrator  as  indicated  in  the 
instructions  to  the  logbooks: 

(i)  Commercial  Vessel  Daily  Activity 
Losbook; 

Ui)  Commercial  Vessel  Fishing  Effort 
Lofibook;  and 

Uii)  Commercial  Vessel  OCAMLR 
Suhaample  LogbooL 

5.  Section  380.26  is  revised  to  read  as 
follows:  i 


(a)  The  fishery  for  E.  superba  in 
statistical  area  48  shall  close  wrhen  the 
total  catch  in  any  fishing  season  reaches 
1.5  million  tons. 

(b)  If  the  fisheries  for  E.  superba  in 
statistical  subareas  48.1, 48.2  and  48.3 
together  reach  620,000  tons,  then  the 
fisheries  in  statistical  area  48  in  the 
1992/93  and  the  1993/94  seasons  shall 
close  as  follows: 

(1)  The  fishery  in  statistical  subarea 

48.1  shall  close  when  the  total  catch 
reaches  420,000  tons. 

(2)  The  fishery  in  statistical  subarea 

48.2  shall  close  when  the  total  catch 
reaches  735,000  tons. 

(3)  The  fishery  in  statistical  subarea 

48.3  shall  close  when  the  total  catch 
reaches  360,000  tons. 

(4)  The  fishery  in  statistical  subarea 

48.4  shall  close  when  the  total  catch 
reaches  75,000  tons. 

(5)  The  fishery  in  statistical  subarea 

48.5  shall  close  when  the  total  catch 
reaches  75,000  tons. 

(6)  The  fishery  in  statistical  subarea 

48.6  shall  close  when  the  total  catch 
reaches  300.000  tons. 

(c)  The  fishery  for  E.  supeAa  in 
statistical  division  58.4.2  shall  close 
when  the  total  catch  in  any  fishing 
season  reaches  390,000  tons. 

(d)  The  fishery  for  D.  eleginoides  in 
statistical  subdrea  48.3  during  the 
period  from  December  6, 1993.  through 
November  5. 1993.  shall  close  whra  the 
total  catch  reaches  3.350  tons. 


(e)  The  fishery  by  Chile  for  D. 
eleginoides  in  statistical  subarea  48.4 
during  the  period  from  November  6, 

1992,  through  November  5. 1993,  shall 
close  when  the  total  catch  reaches  240 
tons. 

(0  The  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  is  open  fiom 
November  6, 1992,  through  March  31. 

1993,  It  shall  close  the  earlier  of  April 
1. 1993:  the  point  when  bycatch  of  any 
of  the  species  N.  gibberifmns,  C. 
aceratus,  N.  rossii,  N.  squamifrons,  P. 
geogrianus,  or  P.  b.  guntheri  reaches  its 
bycatch  limit;  or  the  point  when  the 
total  catch  of  C.  gunnari  reaches  9,200 
tons.  Once  closed,  the  fishery  shall 
remain  closed  until  November  5, 1993. 

(g)  The  directed  fishery  for  E. 
carlsberp  in  statistical  subarea  48.3 
during  the  period  from  November  6, 
1992.  through  November  5, 1993,  shall 
close  when  the  bycatch  of  any  of  the 
species  N.  gibberifrons,  C.  aceratus.  N. 
rossii,  N.  squamifrons,  P.  georgianus,  or 
P.  b.  guntheri  reaches  its  bycatch  limit 
or  if  die  total  catch  of  E.  carlsbergi 
reaches  245,000  tons,  whichever  comes 
first. 

(h)  The  directed  fishery  for  E. 
carlsbergi  in  the  Shag  Rocks  region  of 
statisticsd  subarea  48.3  during  the 
period  fix>m  November  6, 1992,  through 
November  5, 1993.  shall  close  when  the 
bycatch  of  any  of  the  species  named  in 

Earagraph  (g)  of  this  section  reaches  its 
ycatch  limit  or  if  the  total  catch  of  E. 
carlsbergi  reaches  53,000  tons, 
whichever  comes  first. 

(i)  The  fishery  for  N.  squamifrons  on 
Lena  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  6, 1992.  and  November  5. 

1994,  reaches  715  tons. 

(j)  The  fishery  for  N.  squamifrons  on 
Ob  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  6, 1992,  and  November  5. 
1994,  reaches  435  tons. 

(k)  The  fishery  for  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda.  Suborder  Reptantia  in 
statistical  area  48  shall  close  when  the 
total  catch  reaches  1,600  tons. 

6.  Section  380.27  is  revised  to  read  as 
follows: 

1380.27    Gear  reetrlcttona. 

(a)  Longline  fishing  is  prohibited  in 
the  Convention  Area  (see  Figure  1). 

(b)  The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  Convention 
Area  (see  Figure  1)  is  prohibited 
besinning  July  1, 1994. 

(c)  The  use  of  bottom  trawls  in  the 
directed  fishery  for  C.  gunnari  in 
statistical  subeirea  48.3  during  the 
period  from  November  6. 1992,  through 
November  6. 1993,  is  prohibited. 


(d)  The  use  of  any  gear,  except  crab 
pots  (traps),  in  the  crab  fishery  in 
statistical  area  48  during  the  period 
from  May  1, 1993,  through  November  S, 
1993,  is  prohibited. 

(FR  Doc  93-17576  Filed  7-22-03;  8:45  ami 
ooof  isis-as-M 


MCFRPwtS72 

[Doehal  No.  921107-3088;  LO.  071»93q 
Qroundfish  Of  th«  QuH  Of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnON:  Prohibition  of  retention. 

tUIMARY:  NMFS  is  prohibiting  retention 
of  northern  rockfish  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimxmi  of  injiuy.  This 
action  is  necessary  because  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
this  area  has  been  reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  July  19, 1993.  through  12 
midnight,  A.l.t.,  December  31. 1993. 

FOR  FURTMER  MTORMATKM  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist.  Fisheries 
Management  Division,  NMFS.  907-588- 
7228. 

8UFF(.EMENTARV  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Filing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
$  672.20(c)(l)(ii)(B),  the  northern 
rockfish  TAC  for  the  Eastern  Regulatory 
Area  was  established  by  the  final  1993 
interim  specifications  (58  FR  16787, 
March  31. 1993)  as  40  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS.  has  determined,  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
northern  rockjfish  in  the  Eastern 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  northern  rockfish  in 
the  Eastern  Regulatory  Area  be  treated 
as  prohibited  spedes  in  accordance 
with  S  672.20(e),  efFactive  from  12  noon, 
A.l.t..  July  19. 1993,  through  12 
midnight.  A.Kt   December  3 1 .  1993. 


UMI 
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Claasification 

This  action  is  taken  iinder  50  CFR 
672.20,  and  is  in  complianoe  with  E.O. 
12291. 

List  of  Sul^ects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  July  19, 1993. 
Dnrid  S.  Ciwtiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Manajgeatent.  Nationai 
Marine  Fisheries  Service. 
IFR  Doc.  93-17472  Filed  7-19-93;  2:52  pm] 
BNOMQ  cooe  3iie-a-M 

SO  CFR  Pert  672 

[Docket  No.  621107-3068;  LD.  071993B] 

Groundfieh  of  the  Gulf  of  Aleeke 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce, 
ACTION:  Closure. 

eUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  63 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
third  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  poUodc  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
Ume  (A.l.t.),  July  20, 1993,  throu^  12 
noon,  A.l.t.,  October  1, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Martin  LoefOad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS,  (907J  586-7228. 
SUPPLEMENTARY  tlFORMATION:  The 
groimdfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  63  is 


17,257  metric  tons  (mt),  determined  in 
accordance  with  §  672.20(a)(2j(iv). 

The  Director  of  the  Alaska  Reqjion, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii),  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistical  Area  63  soon  will  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  16,757  mt, 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anddpated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  63,  effective  aom  12 
noon,  A.l.t,  July  20, 1993,  throu^  12 
noon,  A.l.t.,  October  1, 1993. 

Directed  fishing  standards  f(W 
applicable  gear  types  may  be  foimd  in 
the  regulations  at  $672.20(g}. 

Claasification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  SO  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  July  19, 1993. 
Richard  H.  ScdueCBr. 

Director,  Office  of  Fisheries,  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(PR  Doc  93-17473  Filed  7-19-93;  3:14  pm] 
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SO  CFR  Pert  672 

[Deefcat  No.  921107-3066:  LD.  071993A] 

Groundfieh  of  the  Gulf  of  Aleeke 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTKM:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  pollock  in 
Statistical  Area  62  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 
utilize  the  third  quarterly  allowance  of 
the  total  allowable  catch  (TAC)  for 
pollock  in  this  area. 


EFFECTIVE  DATE:  12  nooD,  Alaska  local 
time  (A.l.t.),  August  9, 1993,  throuj^  12 
noon,  A.l.t.,  October  1, 1993. 

FOR  FURTHER  eiFORMATKM  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  directed  fishery  for  pollock  in 
Statistical  Area  62  was  prohibited  from 
12  noon,  A.l.t.,  July  7, 1993,  through  12 
noon,  A.l.t.,  October  1, 1993,  under 
§  672.20(c)(2)(ii)  (58  FR  37660,  July  13, 
1993). 

The  Regional  Director,  Alaska  Region, 
NMFS,  has  determined  that  the  third 
quarterly  allowance  of  the  TAC  for 
pollock  in  Statistical  Area  62  has  not 
been  reached.  Therefore,  NMFS  is 
rescinding  that  closure  and  is  reopening 
directed  fishing  for  pollock  in  Statistical 
Area  62,  effective  at  12  noon,  A.l.t., 
August  9, 1993,  through  12  noon,  A.Lt. 
October  1, 1993.  All  other  closures 
remain  in  full  force  and  effect 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.Q  1801  etseq. 
Dated:  July  19. 1993. 
David  S.  Crastin. 

ActingDirector,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senrice. 

(FR  Doc.  93-17474  Piled  7-22-93;  8:45  am| 
■NjjNQ  coot  K1»-a>-M 
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[Dodwt  No.  9»-076-1] 


Animal  Walfara— Standarda  for  Marina 
Mammals  i 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACnON:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  considering  revising 
the  standards  for  the  humane  care  and 
transportation  of  marine  mammals  used 
for  exhibition  and  research  purposes, 
and  are  soliciting  comments  regarding 
appropriate  changes  or  additions  to  the 
present  standards. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  6. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
07&-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  RIRTHER  MFORMATHM  CONTACT:  Dr. 
R.  L.  Crawford.  Assistant  Deputy 
Administrator,  Animal  Care,  Regulatory 
Enforcement  and  Animal  Cars,  APHIS, 
USDA,  room  554,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-4981. 


SUmCMENTARY  MFORMATION: 

Background 

The  Animal  Welfare  Act  (the  Act)  (7 
U.S.C  2131  et  seq..  enacted  in  1966  and 
amended  in  1970, 1976. 1985,  and  1990) 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  standards  and  other 
requirements  governing  the  humane 
handling,  housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
and  carriers  and  intermediate  handlers. 
Regulations  established  under  the  Act 
are  contained  in  9  CFR  parts  1,  2,  and 
3. 

Under  the  Act.  the  Department 
established  regulations  in  1979  for  the 
humane  handling,  housing,  care, 
treatment,  and  transportation  of  marine 
mammals  used  for  research  or 
exhibition  purposes.  These  standards 
were  amended  in  1984.  During  the  9 
years  since  the  standards  were 
amended,  advances  have  been  made, 
new  information  has  been  developed, 
and  new  concepts  have  been 
implemented  with  regard  to  the  housing 
and  care  of  marine  mammals. 

We  therefore  consider  it  appropriate 
to  review  the  current  standards  to 
determine  what  revisions,  if  any.  are 
necessary.  As  part  of  our  review  we  are 
requesting  comments  on  appropriate 
specific  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals  used 
for  research  or  exhibition  purposes.  In 
addition,  we  invite  responses  to  the 
following  questions: 
— Should  ambient  temperature  ranges 
for  air  and  water  be  established  for 
each  species  for  both  indoor  and 
outdoor  facilities?  If  so.  what  should 
these  temperature  ranges  be? 
— Should  tiie  regulations  consider  the 
effect  of  noise  on  animals?  If  so.  what 
level  of  noise  should  be  allowable? 
— Should  public  contact  with  marine 
mammals,  including  programs  such  as 
"Swim-with-the-Dolphins,"  be 
allowed?  Under  what  parameters 
should  such  contact  be  allowed? 
— Should  additional  recordkeeping  be 
required  in  the  areas  of  behavior,  food 
intake,  and  veterinary  care?  If  so, 
what  recordkeeping  should  be 
required? 
— Should  solitary  confinement  of 
marine  mammals  in  captivity  be 
^  allowed?  If  so.  under  what 
conditions?  Should  this  consideration 
be  applied  to  polar  bears  as  welP 


— ^Is  the  currently  required  coliform  test 
for  water  quaUty  adequate?  What  test 
methods  should  be  allowed?  Should 
pH  ranges  be  established  by  species? 
If  so.  what  should  these  ranges  be? 
If  we  determine  that  the  standards  for 
marine  mammals  should  be  revised,  we 
will  publish  the  proposed  standards  for 
comment  in  the  Federal  Register. 

Authority:  7  U.S.C  2131-2157;  7  CFR  2.17. 
2.51.  and  371.2(g). 

Done  in  Washington.  DC.  this  16th  day  of 
July  1993. 
Eugene  BruMtooI, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(PR  Doc.  93-17559  Filed  7-22-93;  8:45  am) 
BiLUNO  COOC  M1»-44-f 


9  CFR  Part  78 
[Docket  No.  92-044-1] 

Brucailosla;  intaratata  Movement  of 
Swina 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  swine  brucellosis  regulations  by 
standardizing  and  simplifying  the 
testing  requirements  for  States  seeking 
validation  as  swine  brucellosis-free,  and 
by  extending  to  2  years  the  period 
during  which  validated  brucellosis-free 
herds  must  be  tested  to  maintain 
brucellosis-free  status.  We  are  also 
proposing  to  restrict  the  interstate 
movement  of  feral  swine  because  of 
swine  brucellosis.  Those  actions  appear 
necessary  to  achieve  the  goal  of  swine 
brucellosis  eradication  in  the  United 
States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  21. 1993. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
044-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
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BDCOuraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  MFOraiATlON  CONTACT: 
Dr.  Delorias  Lenard,  Senior  Staff 
Veterinarian.  Swine  Health  Staff.  VS. 
APHIS.  USDA.  room  736.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-7767. 

SUPPLEMENTARY  WtFOmKnOH: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 
Brucellosis  in  swine  is  characterized  by 
abortion,  infertility,  orchitis,  posterior 
paralysis,  and  lameness.  The  brucellosis 
regulations  in  9  CFR  part  78  (referred  to 
below  as  the  regulations)  prescribe, 
among  other  things,  conditions  for  the 
interstate  movement  of  swine,  llieir 
purpose  is  to  control,  and  ultimately  to 
eradicate,  brucellosis  in  the  United 
States. 

Under  the  regulations,  States,  herds, 
and  individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
swine  are  based  upon  the  disease  status 
of  the  animal,  or  of  the  herd  or  State 
from  which  the  animal  originates. 
Currently,  validated  brucellosis-free 
status  for  a  State  is  based  on  the  State, 
among  other  things,  having:  (1) 
Completed  surveillance,  by  one  of 
several  methods,  during  the  months 
preceding  classification,  with  no  more 
than  3  percent  of  the  tested  herds 
having  been  found  to  have  swine 
brucellosis,  and  with  no  diagnosed  case 
of  swine  brucellosis  in  the  State  at  the 
time  of  its  classification:  or  (2) 
demonstrated,  through  a  statistical 
analysis  of  the  combined  results  of 
certain  tests,  that  the  testing  has 
produced  results  equivalent  to  complete 
herd  testing  or  slaughter  surveillance 
during  a  1-  or  2-year  period,  as  chosen 
by  the  State,  with  no  diagnosed  case  of 
swine  brucellosis  in  the  12  months 
preceding  validation. 

In  recent  years,  considerable  progress 
has  been  made  toward  the  eradication  of 
swine  brucellosis.  The  incidence  of 
swine  brucellosis  has  declined  to  the 
point  that  good  herd  management 
practices  have  significantly  reduced  the 
risk  of  the  disease  reestablishing  itself  in 
States  and  herds  that  have  been 
validated  as  free  of  swine  brucellosis. 
Testing  to  the  extent  currently  reqiiired 
no  longer  appears  necessary  to  prevent 
the  interstate  spread  of  swine 
brucellosis. 

We  are  therefore  proposing  to  change 
the  regulations  to  standardize  and 
simplify  the  options  regarding  testing 


that  are  available  to  States  seeking 
validation  as  swine  brucellosis-free  and 
to  extend  to  2  years  the  period  during 
which  validated  brucellosis-free  herds 
must  be  tested  to  maintain  brucellosis- 
free  status.  We  are  also  proposing  to 
restrict  the  interstate  movement  of  feral 
swine.  We  believe  these  changes  would 
help  us  achieve  the  goal  of  eradication 
of  brucellosis  in  domestic  swine  by  the 
year  2000. 

The  proposed  changes  are  discussed 
below. 

Validated  Brucellosis-Free.  State  Status 

We  propose  to  reduce  to  three  the 
number  t)f  surveillance  options  for 
States  seeking  validated  brucellosis-free 
State  status.  The  current  definition  of 
"Validated  brucellosis-free  State"  in 
§  78.1  prescribes  a  range  of  surveillance 
options  premised  on  complex  time-test- 
traceback  formulas.  This  diversity  of 
options  has  created  administrative 
difficulties  for  the  Department  in 
monitoring  surveillance  programs.  We 
propose  to  simplify  these  requirements 
by  eliminating  surveillance  options 
premised  on  12-  or  18-month  testing 
regimens,  and  by  requiring  a  2-year 
qualification  period  for  every  State 
seeking  validation.  A  State  could 
complete  required  surveillance  during 
the  mandatory  2-year  period  by 
selecting  one  of  the  following  options: 

1.  Subjecting  all  swine  that  are  six 
months  of  age  or  older  and  maintained 
for  breeding  purposes  to  an  official 
swine  brucellosis  test  (complete  herd 
testing);  or 

2.  M&rket  swine  testing,  that  is, 
subjecting  20  percent  of  the  State's 
swine  that  are  six  months  of  age  or  older 
and  maintained  for  breeding  purposes  to 
an  official  swine  brucellosis  test,  and 
demonstrating  successful  traceback  of  at 
least  80  percent  of  market  swine  test 
(MST)  reactors  to  the  herd  of  origin.  All 
MST  reactor  herds  would  be  subject  to 

a  complete  herd  test  (CHT)  within  30 
days  of  the  MST  laboratory  report  date, 
as  determined  by  the  designated 
epidemiologist;  or 

3.  Demonstrating,  by  a  statistical 
analysis  of  all  official  swine  brucellosis 
test  results  during  the  2-year 
qualification  period,  a  surveillance  level 
equivalent  or  superior^to  the  alternatives 
described  above. 

If,  at  any  point  during  the  2-year 
qualification  period,  a  herd  were 
determined  to  be  infected  with  swine 
brucellosis,  depopulation  of  that  herd 
would  be  required.  A  single  such 
determination  would  be  considered  an 
anomaly,  and  would  not  affect  the 
State's  eligibility  for  validation.  More 
than  one  such  determination  would 
signify  the  continuing  presence  of  the 


disease  withhi  the  State,  and  would 
therefore  disqualify  the  State  from 
vahdation  as  a  brucellosis-free  State. 
This  proposed  provision  is  more 
stringent  than  the  currently  allowed 
infection  rate  (3  percent  of  all  herds  in 
the  State)  because  stakes  become  higher 
as  the  ambitious  goal  of  surpassing 
disease  control  with  disease  eradication 
becomes  attainable.  Tolerance  of 
multiple  incidences  of  brucellosis- 
infected  herds  would  increase  the  risk 
of  disease  perpetuation,  jeopardizing 
eradication  efforts. 

To  maintain  validation,  a  State  would 
be  required,  on  an  annual  basis,  to 
subject  at  least  5  percent  of  its  breeding 
swine  to  an  official  test,  and  to 
demonstrate  traceback  to  herd  of  origin 
of  at  least  80  percent  of  all  MST 
reactors.  Within  36-40  months  of 
receiving  validated  brucellosis-hee  State 
status,  the  State  would  have  to 
demonstrate  its  continuing  ability  to 
meet  the  criteria  for  initial  brucellosis- 
free  State  validation,  as  discussed 
above. 

For  clarity,  a  definition  of  "complete 
herd  test"  would  be  added  to  the 
regulations  to  replace  the  current  "herd 
blood  test"  provision  for  swine. 
"Complete  herd  test  (CHT)"  is  the  term 
more  cpmmonly  used  by  producers 
today.  The  substance  of  the  definition 
would  not  change.  Similarly,  a 
definition  of  "market  swine  test  (MST) 
reactor"  would  be  added  to  clarify  that 
swine  that  react  positively  to  a 
screening  test,  if  no  follow-up 
(confirmatory  test)  is  conducted,  are 
considered  reactors.  For  information,  a 
definition  of  "confirmatory  test," 
providing  a  list  of  these  tests,  would 
also  be  added. 

Validated  Brucellosis-Free  Herd  Status 

We  are  proposing  to  ease 
requirements  for  validated  brucellosis- 
free  herd  status  in  validated  brucellosis* 
free  States.  We  would  remove  the 
requirement,  in  the  definition  of 
"validated  brucellosis-free  herd"  in 
current  §  78.1  of  the  regulations,  that  all 
sows  and  boars  maintained  for  breeding 
purposes  be  negative  to  an  official  test 
Routine  testing  of  individual  herus  nr> 
longer  appears  warranted  in  validated 
brucellosis-free  States,  where  the  danger 
of  the  disease  is  remote,  and  where 
annual  testing  of  5  percent  of  breeding 
swine  would  be  required  for  the  State  to 
maintain  its  validated  brucellosis-free 
status.  We  therefore  propose  to  validate 
as  brucellosis-free  any  swine  herd  not 
known  to  be  infected  with  swine 
brucellosis,  located  in  a  validated 
brucellosis-free  State. 

We  are  also  proposing  to  amend  the 
current  regulaUons  to  provide  a  more 
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flexibl«  testing  regimen  for  a  swine  hwd 
aeddng,  or  seolring  to  maintain, 
validated  bnicellosis-free  hard  status  in 
a  State  that  has  not  been  validated  as 
brucellosis-free.  The  current  definition 
of  "validated  brucellods-free  herd"  in 
$  78.1  provides  that  for  a  swine  herd  to 
attain  validated  brucellosis-free  status  in 
any  State,  all  sows  and  boars 
maintained  for  breeding  purposes  must 
first  test  negative  to  an  omdal  test.  As 
we  noted  above,  under  this  proposal, 
herds  in  a  validated  brucellosis-free 
State  would  not  have  to  undergo  such 
testing. 

We  are  proposing  a  flexible  testing 
regimen  for  a  swine  herd  seeking 
vuidated  brucellosis-free  status  in  a 
State  that  is  not  a  validated  brucellosis- 
free  State.  Under  the  proposed 
provisions,  the  herd  wo\ud  qualify  by 
testing  negative  to  a  CHT  or  to  an 
incremental  CHT.  The  incremental  CHT 
could  be  conducted  by  testing  25 
percent  of  all  breeding  swine  every  80- 
105  days  or  by  testing  10  percent  of  all 
breeding  swine  every  25-35  days,  until 
100  percent  of  these  swine  have  been 
tested.  If.  during  the  course  of  the  year, 
unanticipated  circumstances  (for 
example,  flooding)  arise,  the 
Administrator  may  approve  an 
alternative  testing  schedule  that  Will 
achieve  the  purpose  of  the  regulations. 
Under  this  alternative  testing  schedule, 
the  complete  herd  would  be  tested 
within  365  days,  with  negative  results. 
No  SMdne  could  be  tested  twice  in  1  year 
to  comply  with  that  year's  test 
requirements.  No  fuither  testing  would 
be  required  once  100  percent  of  the 
breeding  swine  have  been  tested.  After 
all  breeding  swine  have  tested 
brucellosis-negative,  a  herd  may  be 
validated  as  brucellosis-free.  The  herd 
would  retain  validated  brucellosis-fi^e 
status  for  a  maximum  of  12  months, 
unless  it  qualified  for  continual 
maintenance  of  validation,  as  described 
in  the  foUowins  para^ph. 

The  current  aennibon  of  "validated 
brucellosis-&«e  herd"  provides  that 
validation  may  be  retained  either  by  a 
negative  dTT  within  10  to  14  months  of 
the  last  validation  test  date,  by  testing 
at  least  20  percent  of  the  sows  and  boars 
maintained  for  breeding  purposes  under 
an  MST  program  during  the  year,  or  by 
testing  all  sows  and  boars  maintained 
for  breeding  purposes  at  least  once 
during  the  1-year  validation  period 
under  an  approved  herd  plan. 

Under  tms  proposed  rule,  an 
incremental  CHT  would  replace  the 
MST  and  approved  herd  plan  options. 
This  change  would  reduce  the 
administrative  difficulties  in  monitoring 
individualized  testing  programs.  It 
would  introduce  omsistency  into 


individual  herd  test  schedules,  without 
sacrificing  the  flexibility  afforded  herd 
owners  by  the  oirrent  regulations.  The 
incremental  CHT  could  be  conducted  in 
either  of  the  ways  described  above  for 
obtaining  validation,  that  is,  25  percent 
of  all  brMding  swine  would  be  tested, 
with  negative  results,  every  80-105 
days,  or  10  percent  of  all  breeding  swine 
would  be  tested,  with  negative  results, 
every  25-35  days,  luitil  100  percent  of 
these  swine  have  been  tested.  If.  during 
the  course  of  the  year,  unanticipated 
circumstances  (for  example,  flooding) 
arise,  the  Administrator  may  approve  an 
alternative  testing  schedule  that  wiU 
achieve  the  purpose  of  the  regulations. 
Under  this  alternative  testing  schedule, 
the  complete  herd  would  be  tested 
within  365  days,  with  negative  results. 
No  breeding  swine  could  be  tested  tMrice 
in  1  year  to  comply  with  the  25  percent 
requirement  or  the  10  percent 
requirement.  No  further  testing  is 
required  once  100  percent  of  these 
swine  have  been  tested. 

The  definition  of  "validated 
brucellosis-free  herd"  would  be  revised 
to  include  the  proposed  new  provisions. 

Feral  Swine 

In  the  24  States  known  to  have  feral, 
or  &«e-roaming,  swine,  these 
populations  are  found  largely  in  riverine 
habitats  and  coastal  swamps. 

Brucellosis-infected  feral  swine  are 
known  to  exist  in  at  least  10  States,  of 
which  at  least  3  have  validated-fi«e 
status,  based  on  the  incidence  in 
domestic  swine.  These  infected  feral 
populations  pose  a  danger  to 
brucellosis-free  swine  in  those  and  other 
States.  Therefore,  to  protect  domestic 

Eopulations  and  expedite  swine- 
rucellosis  eradication  in  domestic 
herds  throughout  the  United  States,  we 
propose  to  restrict  the  interstate 
movement  of  feral  swine.  This  action 
would  help  confine  brucellosis  to  feral 
populations.  By  reducing  points  of 
contact  between  feral  and  domestic 
populations,  restricted  interstate 
movement  would  reduce  opportunities 
for  disease  transmission. 

Therefore,  we  are  proposing  to 
introduce  the  following  measures  to 
restrict  the  interstate  movement  of  feral 
swine:  * 

1.  Feral  swine  could  be  moved 
interstate  directly  to  slaughter,  if 
prevented  from  physical  contact  with 
any  domestic  swine  or  other  livestock. 

2.  Feral  swine  from  monitored- 
negative  populations,  or  foimd  negative 
to  an  official  test  within  the  30  days 
prior  to  interstate  movement,  could  be 
moved  interstate,  other  than  directly  to 
slaughter  (for  example,  to  a  hunting 
preserve  or  game  farm),  by  permit  of  the 


APHIS  representative  or  the  State 
animal  health  official  in  the  State  of 
origin.  A  swine  population  may  be 
classified  by  the  designated 
epidemiologist  as  "monitored-negative" 
if  die  swine  indicate  no  evidence  of 
infection,  and  are  from  a  geographically 
defined  area:  for  example,  a  forest  area, 
hunting  preserve,  or  swamp. 

For  clarity,  we  propose  to  add 
definitions  of  "feral  swine"  and 
"monitored  negative  feral  swine 
population."  discussed  above,  to  §  78.1. 
The  definition  of  "feral  swine"  would 
note  that  previously  free-roaming  swine 
could  be  reclassified  as  domestic  swine 
upon  testing  negative  to  an  official 
swine  brucellosis  test  after  at  least  60 
days'  confinement  in  isolation  from 
other  feral  swine. 

hfiscellaneous 

We  propose  to  remove  the  redundant 
provision  that  States  must  have  the 
"necessary  authorities  for  classification 
as  a  validated  brucellosis-free  State  for 
swine."  This  editorial  change  would 
have  no  substantive  effect.  Additionally, 
for  informational  purposes  only,  we 
propose  to  add  a  definition  of  "swine 
brucellosis"  (that  form  of  brucellosis 
caused  by  Brucella  suis  [b.  suis]  biovar 
lor  3)  to  $78.1. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  efliact 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  changes  would  result  in 
direct  benefits  for  producers  through 
testing  requirements  either  being 
relaxed  or  removed  entirely,  and 
indirect  benefits  through  more 
standardized  testing  procedures.  Fewer 
tests,  at  an  estimated  cost  of  $5  per 
head,  would  not  only  save  herd  owmers 
mcmey.  but  would  auo  be  less 
disruptive  to  normal  herd  operations. 
Similarly,  savings  would  be  realized  by 
the  removal  of  the  requirement  for 
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routine  herd  testing  in  validated 
bruoellosis-free  States. 

The  more  stringent  standard  for 
validated  brucellosis-bee  State  status 
would  disoualify  any  State  with  more 
than  1  confirmed  herd  infection.  We 
expect  that  this  new  standard  would 
provide  States  or  producers  with  an 
incentive  for  depopulating  the  relatively 
few  brucellosis-intected  herds  of 
domestic  swine  that,  although  sources 
of  disease  perpetuation  and  spread,  are 
currently  tolerated  in  some  States.  We 
therefore  expect,  tvith  this  provision,  to 
expedite  the  eradication  of  swine 
brucellosis  in  domestic  hards  in  all 
States  in  the  United  States.  Once 
eradication  has  been  achieved,  as  has 
been  shown  in  40  States,  fewer  tests 
must  be  conducted.  That  is.  producers 
immediately  benefit,  operationally  and 
economically,  when  fewer  tests  are 
required. 

More  than  90  percent  of  all  domestic 
swine  producers  are  small  businesses. 
Based  on  the  1991  marketing  year 
figures,  sales  of  fewer  than  4,000  head 
would  place  a  producer  in  the  "small 
business"  category  (gross  receipts  below 
$500,000).  Of  the  238,819  serine 
producers  in  the  United  States 
identified  in  the  most  recent  Census  of 
Agricultxire.  fewer  than  24,000.  or  10 
percent,  sell  mora  than  1.000  head  per 
year,  precise  figures  above  1,000  are  not 
available.  We  would  expect  lai^  and 
small  producers  alike  in  States  applying 
for  validation  or  already  validated  as 
swine  bruceIlosis-fi«e  to  benefit  to  a 
limited  extent  fi-om  relaxed  testing 
requirements.  Producers  in  other  States 
would  be  unaffected  by  these  proposed 
changes  to  the  regulations.  Feral  swine 
have  a  capacity  for  harboring  and 
transmitting  swine  brucellosis  to 
domestic  herds.  Feral  swine  moved 
interstate  (not  intended  for  immediate 
slaughter)  are  presumably  sold  to 
hunting  preserves  or  at  livestock 
auctions.  However,  State  records 
indicate  minimal  interstate  movement 
of  feral  swine.  Few  small  entities, 
therefore,  are  likely  to  be  affected  by  the 
proposed  feral  swine  regulations. 

We  know  of  no  other  small  entities 
that  might  be  affected  by  this  proposed 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  bispection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executiva  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  whidi  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  SUte  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  %rill  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  will  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget. 
Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503. 
Please  send  a  copy  of  your  comments  to: 
(1)  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  USDA,  room 
804,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  would  be 
amended  as  follows: 

PART  7»-BRUCEU.0SIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  lll-114a-l.  114g, 
115. 117, 120, 121. 123-126. 134b.  134f;  7 
CFR  2.17,  2.51.  and  371.2(d). 

2.  In  §  78.1,  the  term  "herd  blood  test" 
would  be  revised  by  removing 
paragraph  (b),  and  the  following  terms 
would  be  revised  or  added,  in 
alphabetical  order,  as  follows: 

178.1    Definitiona. 


Complete  herd  test  (CHT).  An  official 
swine  brucellosis  test  of  all  swine  on  a 
premises  that  are  6  months  of  age  or 
older  and  maintained  for  breed^ig 
purposes. 

Confirmatory  test.  A  follow-up  test  to 
verify  any  official  test  results. 
Confirmatory  tests  include  the  standard 
tube  test,  the  Rivanol  test,  the 


complement  fixation  test  (CF).  the 
particle  concentration  fluorescence 
immunoassay  (PCFIA),  the  semen 
plasma  test,  and  the  standard  plate  test 

Feral  swine.  Free-roaming  s%dne. 
Formerly  free-roaming  swine  could 
qualify  for  reclassification  as  domestic 
swine  upon  testing  negative  to  an 
official  swine  brucellosis  test  after  a 
period  of  at  least  60  days'  confinement 
in  isolation  bom  other  feral  swine. 

Market  swine  test  (MST)  reactor. 
Market  swine  test  swine  with  a  positive 
reaction  to  a  swine  brucellosis 
confirmatory  test  or  other  official  test,  if 
no  confirmatory  test  is  performed. 

Monitored-negative  feral  swine 
population.  Feral  swine  indicating  no 
evidence  of  infection  (indicators  would 
include  positive  blood  tests  or  clinical 
signs,  such  as  abortion)  and  originating 
from  a  specified,  geographically  isolated 
area  (a  forest  area,  hunting  preserve,  or 
swamp,  for  example)  may  be  classified 
by  the  designated  epidemiologist  as  a 
monitored-negative  feral  swine 
population. 

Swine  brucellosis.  The  communicable 
disease  of  swine  caused  by  Brucella  suis 
(B.  suisjhiovar  1  or  3. 

•        •        •        •        • 

Validated  brucellosis-free  herd,  (a)  A 
swine  herd  not  known  to  be  infected 
with  swine  brucellosis,  located  in  a 
validated  bnicellosis-firee  State;  or  (b)  a 
swine  herd  in  a  State  that  has  not  been 
validated  as  brucellosis-free,  provided 
the  herd  meets  the  conditions  for 
validation,  as  follows: 

(1)  Validation:  A  swine  herd  may  be 
validated  as  brucellosis-fr^e  if  it  has 
been  found  brucellosis  negative  after 
either  a  complete-herd  test  (CHT)  or  an 
incremental  CHT.  The  incremental  CHT 
may  be  conducted  either  by  testing  25 
percent  of  all  breeding  swine  every  80- 
105  days,  with  negative  results;  or  by 
testing  10  percent  of  all  breeding  swine 
every  25-35  days,  with  negative  results, 
until  100  percent  of  these  swine  have 
been  tested.  The  Administrator  may 
approve  an  alternative  testing  schedule, 
imder  which  the  complete  herd  would 
be  tested  within  365  days  with  negative 
results,  in  cases  where  unforeseen 
circumstances  warrant  such  action.  No 
swine  may  be  tested  twice  in  1  year  to 
comply  with  the  25  percent  requirement 
nor  to  comply  with  Uie  10  percent 
requirement.  No  further  testing  is 
required  once  100  percent  of  the 
breeding  swine  have  been  tested.  After 
all  breeding  swine  have  tested 
brucellosis  negative,  a  herd  may  be 
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validated  as  brucellosis-free.  A  herd 
retains  validated  brucellosis-free  status 
for  a  maximum  of  12  months,  except  as 
provided  in  paragraph  (2)  of  this 
definition. 

(2)  Validation  may  be  continuously 
maintained  if:  (i)  A  complete  herd  test 
is  performed  once  every  365  days,  with 
negative  results;  or  (ii)  every  80-105 
days.  25  percent  of  all  breeding  swine 
are  tested,  with  negative  results;  or  (iii) 
every  25-35  days,  10  percent  of  all 
breeding  swine  are  tested,  with  negative 
results,  until  100  percent  of  these  swine 
have  been  tested.  The  Administrator 
may  approve  an  alternative  testing 
schedule,  imder  which  the  complete 
herd  would  be  tested  within  365  days 
with  negative  results,  in  cases  where 
unforeseen  circumstances  warrant  such 
action.  No  swine  may  be  tested  twice  in 
1  year  to  comply  with  these 
requirements.  No  further  testing  is 
required  once  100  percent  of  the 
breeding  swine  have  been  tested. 

Validated  brucellosis-free  State.  A 
State  may  apply  for  validated-6«e  status 
when: 

(a)  Any  herd  found  to  have  swine 
brucellosis  during  the  2-year 
qualification  period  preceding  the 
application  has  been  depopulated.  More 
than  one  finding  of  a  swine  brucellosis- 
infected  herd  during  the  qualification 
period  disqualifies  the  State  &t>m 
validation  as  brucellosis-fi«e;  and 

(b)  During  the  2-year  qualification 
period,  the  State  has  completed 
surveillance,  annually,  as  follows: 

(1)  Complete  herd  testing.  Subjecting 
all  swine  in  the  State  that  are  six 
months  of  age  or  older  and  maintained 
for  breeding  purposed  to  an  official 
swine  brucellosis  test;  or 

(2)  Market  swine  testing.  Subjecting 
20  percent  of  the  State's  swine  six 
months  of  age  or  older  and  maintained 
for  breeding  purposes  to  an  official 
swine  brucellosis  test,  and   . 
demonstrating  successful  traceback  of  at 
least  80  percent  of  market  swine  test 
(MST)  reactors  to  the  herd  of  origin. 
Blood  samples  may  be  collected  from 
MST  swine  if  the  swine  can  be 
identified  to  their  herd  of  origin,  in 
accordance  with  §  71.19(b)  of  this 
subchapter.  All  MST  reactor  herds  are 
subject  to  a  CHT  within  30  days  of  the 
MST  laboratory  report  date,  as 
determined  by  a  designated 
epidemiologist:  or 

(3)  Statistical  analysis. 
Demonstrating,  by  a  statistical  analysis 
of  all  official  swine  brucellosis  test 
results  (including  herd  validation,  MST, 
dumge-of-ovmenhip,  diagnostic)  during 
the  2-year  qualification  pwiod.  a 
surveillenoe  level  equivalent  or  superior 


to  CHT  and  MST  testing  programs 
discussed  in  this  parao^ph. 

(c)  To  maintain  validation,  a  State 
must  annually  survey  at  least  S  percent 
of  its  breeding  swine,  and  demonstrate 
traceback  to  herd  of  origin  of  at  least  80 
percent  of  all  MST  reactors.  A  State 
must  demonstrate  its  continuing  ability 
to  meet  the  criteria  set  forth  in 
paragraph  (c)  of  this  definition  within 
36—40  months  of  receiving  validated 
brucellosis-free  State  status  to  retain 
that  status. 


fTSJO    [Amended] 

3.  In  §  78.30,  paragraph  (a)  would  be 
amended  by  removing  the  words  "and 
sows"  after  "brucellosis  exposed  swine" 
and  adding,  in  their  place,  the  words 
"feral  swine,  sows,". 

4.  In  §  78.30,  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

|7tJ0   Qeneral  leetrictions. 

(c)  (1)  Feral  swine  may  be  moved 
interstate  directly  to  slaughter  if  they  do 
not  come  into  physical  contact  with  any 
domestic  swine  or  other  livestock. 

(2)  Feral  swine  from  monitored- 
negative  populations  may  be  moved 
interstate  other  than  directly  to 
slaughter  if  accompanied  by  a  permit 
issued  by  the  APHIS  representative  or 
the  State  animal  health  official  in  the 
State  of  origin. 

(3)  Feral  swine  found  negative  to  an 
official  test  within  the  30  days  prior  to 
the  interstate  movement  may  be  moved 
interstate  other  than  directly  to 
slaughter  if  accompanied  by  a  permit 
issued  by  the  APHIS  representative  or 
the  State  animal  health  official  in  the 
State  of  origin. 

Done  in  Washington,  DC,  this  16  day  of 
July,  1993. 
EngnM  Braadool. 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-17556  Filed  7-22-93;  8:45  am] 
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9CFRPsrt113 
(Docket  No.  93-124-11 

Viruses,  Serums,  Toxins,  snd 
Analogous  Products;  AntilMdy 
Products 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


t:  We  are  proposing  to  amend 
the  regulations  by:  revising  the 
designation  for  a  group  of  Standard 
Requirements  fr^m  "Blood  Origin 


Products"  to  "Antibody  Products;" 
revising  five  of  the  six  existing  Standard 
Requirements  of  the  group;  removing 
the  sixth;  and  adding  a  new  Standard 
Requirement  for  products  for  the 
treatment  of  failure  of  passive  transfer. 
These  amendments  are  necessary  to 
update  the  standards  and  to  provide  for 
regulation  of  veterinary  biological 
products  which  is  more  consistent  with 
current  scientific  knowledge  and 
understanding. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  21, 1993. 
AOOncsSES:  Send  the  original  and  three 
copies  of  your  comments  to  Chief, 
Reigulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
124-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782,  telephone  (301)  436-8245. 

8UPPI.EMENTARY  INFORMATION: 

Background 

In  accordance  with  the  regulations  in 

9  CFR  part  113  (hereinafter  referred  to 
as  "the  regulations"),  Standard 
Requirements  are  prescribed  for  the 
preparation  of  veterinary  biological 
products.  A  Standard  Requirement 
consists  of  specifications,  procedures, 
and  test  methods  which  define  the 
standards  of  purity,  safety,  potency,  and 
efficacy  for  a  given  type  of  veterinary 
biological  product.  Wnere  a  Standard 
Requirement  for  a  product  does  not 
exist,  production  procedxures  and 
specifications  for  purity,  safety,  and 
potency  of  an  affected  product  are 
provided  in  an  Outline  of  Production 
filed  with  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  For 
consistency  of  review  and  uniformity  of 
standards,  once  standards  for  a  given 
type  of  product  are  established,  they  are 
codified  in  the  regulations. 

In  recent  years  the  number  of  license 
applications  received  by  APHIS  for 
antibody  products  has  increased 
substantially.  A  number  of  these 

Eroducts  are  derived  from  blood. 
lowever,  increasing  numbers  have  been 
derived  from  sources  such  as  colostrum, 
milk,  and  eggs.  Standard  Requirements 
for  many  ofthese  products  are  not 
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codified  in  the  regulations,  and  many  of 
them  are  not  adequately  addressed  by 
the  general  requirements  for  blood 
origin  products  in  §  113.450.  For 
purposes  of  a  more  consistent  licensing 
standard,  more  appropriate  product- 
indication  statements,  greater  guidance 
to  manufKrturers,  and  more  reliable 
products,  we  propose  to  amend  the 
regulations  in  the  following  manner. 

First,  it  is  proposed  that  the  title 
"Blood  Origin  Products"  be  changed  to 
"Antibody  Products."  The  reason  for 
this  is  that  the  revised  standards  would 
be  applicable  to  more  than  fust  blood 
origin  products.  In  addition,  the 
propoMd  rule  would  revise  the 
Standard  Requirements  in  $§  113.450. 
113.451. 113.452. 113.454.  and  113.455, 
and  remove  the  Standard  Requiremmt 
in  §  113.453.  The  most  significant 
revisions  involve  §  113.450.  The 
proposed  revisions  to  §  113.450  would 
provide  definitions  for  some  of  the 
terms  used  in  the  regulations  pertaining 
to  antibody  products,  and  present  the 
new  nomenclature  devised  for  these 
products.  Additionally,  the  revisions 
would  provide  more  specific 
requirements  for  assessing  the  health  of 
animals  supplying  source  materials.  For 
example,  horses  used  to  supply  blood 
would  be  required  to  be  tested  for 
specific  infectious  diseases,  including 
equine  infectious  anemia  and 
piroplasmosis.  Current  regulations  do 
not  specify  the  diseases,  "fiiey  would 
also  allow  for  alternative  methods  of 
handling  and  processing  of  source 
materials.  Current  regulations  only 
allow  for  the  use  of  one  type  of 
treatment  (conventional  heating)  to 
inactivate  contaminants.  The  revised 
regulations  would  allow  for  the 
treatment  regimen  to  involve    . 
conventional  heating  or  the  use  of 
ionizing  radiation.  Based  on  available 
data,  the  radiation  dose  specified  should 
prove  at  least  as  effective  at  inactivating 
contaminants  as  the  specific  heat 
treatment  regimens  described  in  the 
current  and  revised  regulations.  The 
proposal  also  provides  special  purity 
standards  for  dried  antibody  products 
administered  orally.  Some  of  these 
products  contain  nonpathogenic 
bacteria  deliberately  introduced  during 
the  production  process.  Regular  purity 
standards  allow  for  presence  of  no 
bacteria.  The  proposed  revisions  to 
§  113.450  would  also  remove  provisions 
pertaining  to  minimiim  globuun  content 
and  minimum  protein  content.  These 
measurements  are  specified  in  the 
current  regulations  primarily  to  ensure 
that  the  serum  from  donor  animals  used 
to  treat  cases  of  feilure  of  passive 
transfer  is  not  abncmnally  low  %vith 


respect  to  globulin  and  overall  protein 
content.  The  proposed  changes  to  the 
regulations  make  these  measurements 
partially  inapplicable,  since  antibodies 
Dom  sources  other  than  senun  are 
allowed.  In  addition,  the  measurement 
specified  in  the  new  §  113.449  for 
products  for  the  treatment  of  feilure  of 
passive  transfer  (see  below)  is  mOre 
related  to  product  efficacy. 

The  Standard  Requirement  in 
§  113.453  would  be  removed  because  no 
applicable  licensed  product  exists  for 
this  section  and  because  the  potency 
tests  described  are  obsolete.  The 
proposed  revisions  to  the  remaining 
Standard  Requirements  (§§  113.451, 
113.452. 113.454,  and  113.455)  would: 
(1)  Apply  the  new  nomenclature 
devised  for  veterinary  antibody 
products;  (2)  remove  the  limitation  that 
the  source  material  for  a  veterinary 
antibody  product  be  the  blood  of 
hyperimmunized  animals;  restrictions 
on  the  nature  of  the  source  material 
associated  with  the  proposed  standards 
would  be  limited  to  those  involving 
animals,  collection  procedures,  and 
handling  and  processing  methods  (e.g., 
milk  from  a  cow  with  brucellosis  and/ 
or  that  is  simply  filtered  rather  than 
irradiated  or  conventionally  heat  treated 
would  not  be  an  acceptable  source 
material);  (3)  remove  references  to 
purity  and  safety  testing,  since  purity 
and  safety  testing  of  antibody  products 
would  be  addressed  in  §  113.450  and 
need  only  be  referenced  in  these  and 
subsequent  Standard  Requirements  for 
the  various  veterinary  antibody  product 

ui  addition,  the  proposed  rule  would 
establish  a  new  Standard  Requirement 
in  §  113.499  for  products  used  in  the 
treatment  of  a  condition  of  neonatal 
animals  characterized  by  an  abnormally 
low  concentration  of  circulating 
maternal  immunoglobulin.  This 
condition  is  commonly  referred  to  as 
"failure  of  passive  transfer."  It  should 
be  mentioned  that  the  new  Standard 
Requirement  would  permit  failure  of 
passive  transfer  (FPT)  products  to  be 
recommended  for  use  only  in  neonates 
of  the  same  species  as  that  which 
supplies  the  component  material.  For 
example,  An  FPT  product  of  bovine 
origin  could  not  be  recommended  for 
use  in  foals.  For  an  FPT  product,  it  is 
accepted  that  sufficient  antibodies  are 
contained  therein  to  provide  the 
neonate  with  some  degree  of  protection 
against  infectious  disease.  In  most  cases, 
however,  the  protective  capacity  of  an 
FPT  product  is  not  as  well  defined  as 
that  for  an  antibody  product  intended 
for  protection  against  a  specific 
infectious  disease,  even  when  the 
product  Is  for  use  in  neonates  of  the 


same  species.  Due  to  this  feet,  and 
because  of  considerations  sudi  as 
spectrum  of  antibody,  antibody  half-life, 
and  antibody  functionality,  APHIS 
believes  that  recommendations  for 
cross-spedes  use  of  these  products 
should  not  be  allowed.  It  snould  also  be 
mentioned  that  the  proposed  Standard 
Requirement  for  FPT  products  provides 
that  such  products,  if  for  oral 
administration,  be  recommended  for 
administration  within  24  houn  of  biith 
and  for  parenteral  administration  be 
recommended  for  administration  within 
120  houn  of  birth.  The  24-hour  limit  is 
set  with  the  understanding  that  the 
ability  of  the  neonate  gut  to  absorb  large 
molecules  such  as  immunoglobulins  is 
very  transient,  and  is  lost  or  very 
reduced  bv  24  houra  after  biith, 
particularly  if  the  animal  has  previously 
suckled.  The  120-hour  limit,  while 
somewhat  arbitrary,  is  set  with  the 
understanding  that  a  diagnosis  of  failure 
of  passive  transfer  is  reserved  for  a  very 
young  animal,  an  animal  that  has  not 
had  sufficient  time  to  mount  an 
effisctive,  active  immune  response 
against  whatever  microbial  pathogens 
exist  in  its  environment. 

As  noted  above,  the  proposed  rule 
would  establish  a  new,  more  uniform 
nomenclature  for  veterinary  antibody 
products.  The  term  "antibody"  would 
be  used  to  describe  a  specific  antibody 
product  that  contains  antibodies 
directed  against  a  nontoxin  antigen,  and 
the  term  "antitoxin"  would  be  used  to 
describe  a  specific  antibody  product 
that  contains  antibodies  directed  against 
toxin.  If  the  antibodies  are  monoclonal, 
the  term  "monoclonal"  would  be 
included.  For  consistency  with  current 
naming  practices  for  veterinary 
vaccines,  the  name  of  a  virus-specific 
product  would  include  the  name  of  the 
disease  the  virus  causes,  while  the  name 
of  a  bacterium-spedfic  product  would 
include  the  scientific  name  of  the 
bacterium.  The  true  name  of  a  specific 
antibody  product  would  also  indicate 
the  type  of  animal  from  which  the 
component  antibodies  originate.  The 
following  are  examples  of  true  names 
for  specific  antibody  products: 
"Escherichia  Coli  Monoclonal 
Antibody,  Murine  Origin;"  "Clostridium 
Perfringens  Type  C  Antitoxin.  Equine 
Origin; '  "Duck  Virus  Hepatitis 
Antibody,  Duck  Origin." 

The  term  "IsG"  (immunoglobulin  G) 
would  be  used  to  describe  a  product  for 
the  treatment  of  failure  of  passive 
transfer.  The  true  name  for  such  a 
product  would  also  specify  the  species 
of  origin  of  the  IgG.  The  following  are 
examples  of  true  names  for  products  for 
the  treatment  of  failure  of  passive 
transfer:  "Equine  IgG."  "Bovin  IgG." 
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This  nomanclatiira  reflects  theJMA  that 
IgG  is  the  component  of  an  FPT  product 
measured  in  the  efficacy  study  and  in 
the  serial-release  potency  test  in 
accordance  with  §  113.499.  The 
rationale  for  measuring  IgG  is  founded 
on  two  main  points.  First,  the  condition 
known  as  failure  of  passive  transfer  has 
been  most  often  de&ied  in  the  scientific 
literature  as  an  ataormally  low  level  of 
IgG  in  the  smum  of  a  neonate.  Seccmd. 

SG  is  the  predominant  immunoglobulin 
ass  in  virtually  all  materials  from 
which  the  FPT  product  antibodies 
would  be  derived.  A  product  for  which 
claims  can  be  made  for  both  the 
prevention  and/or  alleviation  of  a 
specific  infectious  disease  and  the 
treatment  of  failure  of  passive  transfsr 
would  be  named  accoiding  to  the 
guidelines  fcv  a  product  used  for  a 
specific  infectious  disease. 

Executive  Orders  12291  and  Kagolatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule,  if  implemented, 
would  have  an  efiisct  on  the  economy  of 
less  that  $100  million:  would  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  and 
would  not  have  a  significant  adverse 
efiisct  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  amendments  to  the 
regulations  should,  in  most  instances, 
either  have  no  significant  economic 
impact  on  the  entities  noted  above  or 
have  a  positive  economic  impact.  For 
example,  as  proposed,  manufacturers 
would  not  be  restricted  to  pasteurization 
for  the  treatment  of  source  materials  and 
would  not  be  restricted  to  the  use  of 
blood  from  hyperimmunized  horses  for 
the  manufacture  of  veterinary  antibody 
products  for  the  prevention  and/or 
alleviation  of  specific  infectious 
diseases.  Where  the  proposal  may  have 
a  negative  economic  impact  on 
manufacturing,  such  impact  should  be 
minimal.  The  negative  impact  may  arise 
because  the  proposed  rule  would 
prohibit  recommendations  for  cross- 
species  use  of  FPT  products.  However, 
notification  that  such  a  proposal  was 
being  considered  was  given  by  APHIS 
over  4  years  ago. 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  actioo  would  not 
have  a  significant  eccmomic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Sobfects  in  9  CFR  Part  113 

Animal  biologies.  Export,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  113  would  be 
amended  as  follows: 

PART113-STANDAR0 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

AudMHity:  21  U.S.C  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  The  undesignated  center  heading 
preceding  §  113.450  would  be  revised  to 
read  "Antibody  ProducU." 

3.  Section  113.450  would  be  revised 
to  read  as  follows: 

1113.450   Qenerat  requlrewnta  lor 
antii)ody  products. 

Unless  otherwise  prescribed  in  a 
Standard  Requirement  or  in  a  filed 
Outline  of  Production,  all  antibody 
products  shall  meet  the  applicable 
reauirements  of  this  section. 

(a)  Terminology.  The  following  terms 
in  the  regulations  and  standards 
concerning  antibody  products  shall 
mean: 

Antibodv.  An  immunoglobulin 
molecule,  naving  a  precise  glycoprotein 
structure,  produced  by  certain  cells  of 
the  B  lymphocyte  lineage  in  response  to 
antigenic  stimulation,  and  functioning 
to  specifically  bind  and  influence  the 
antigens  that  induced  its  synthesis. 

IgG  (Immunoglobulin  G).  One  of  the 
several  recognized  classes  of 
structurally  related  glycoproteins  whose 
representatives  include  all  known 
antibodies. 


Monoclonal.  Produced  by.  or  derived 
from,  the  offraring  of  a  single  oommoo 
progenitor  oeU. 

Failure  of  passive  transfer.  A 
condition  of  neonates  characterized  by 
an  abnormally  low  concentration  of 
circulating  maternal  ^. 

(b)  Nomenclature.  Antibody  products 
shall  be  named  as  follows; 

(1)  Virus-specific  products.  The  true 
name  of  a  virus-specific  product  shall: 
include  the  term  "antibcdy."  specify  the 
disease  for  which  the  product  is 
intended,  and  indicate  the  type  of 
animal  that  supplied  the  component 
antibodies.  If  tne  antibodies  are 
monoclonal,  the  term  "monoclonal" 
shall  be  used.  Example:  "Duck  Virus 
Hepatitis  Antibody.  Duck  Origin." 

(2)  Bacterium-specific  products.  The 
true  name  of  a  bacterium-spedfic 
product  shall:  include  the  term 
"antibody"  if  the  component  antibodies 
are  directed  against  a  nontoxin  antigen 
or  the  term  "antitoxin"  if  the 
component  antibodies  are  directed 
against  toxin,  specify  the  organism 
against  which  the  product  is  intended, 
and  indicate  the  type  of  animal  that 
supplied  the  component  antibodies.  If 
the  antibodies  are  monoclonal,  the  term 
"monoclonal"  shall  be  used.  Example: 
"Escherichia  Coli  Monoclonal 
Antibody,  Murine  Origin." 

(3)  Failure  of  passive  transfer 
products.  The  true  name  of  a  product  for 
treatment  of  failure  of  passive  transfer 
shall:  include  the  tenn  "IgG"  and 
indicate  the  type  of  animal  that 
suppUed  the  component  IgG.  Example: 
"Bovine  IgG." 

(4)  Coijib/notiofi  products.  The  true 
name  of  a  product  for  treatment  of 
failure  of  passive  transfer  as  well  as  for 
the  prevention  and/or  alleviation  of  a 
specific  viral  or  bacterial  disease  shall 
be  named  according  to  the 
nomenclature  presoibed  above  for 
virus-specific  or  bacterium-spedfic 
products. 

(c)  Animals.  All  animals  used  in  the 
production  of  antibody  products  shall 
be  healthy.  Their  health  status  shall  be 
determined  by  physical  examination  by, 
or  under  the  direct  supervision  of,  a 
Ucensed  veterinarian  and  by  tests  for 
infectious  diseases.  Such  animals  shall 
be  maintained  at  licensed 
establishments:  Provided,  That  cows 
maintained  at  Grade  A  dairies  (or  the 
equivalent)  that  are  not  injected  with 
antigens  for  the  purpose  of  stimulating 
the  production  of  spedfic  antibodies 
and  that  are  used  only  for  the  purpose 
of  supplying  lacteal  secretions  are 
exempt  firom  being  maintained  at  a 
licensed  establishment. 

(1)  No  animal  shall  be  used  while 
showing  clinical  signs  of  disease.  The 
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f>resenc8  of  minor  localized  injuries  or 
esions  (contusions,  lacerations,  bums, 
etc.)  without  bodv  temperature 
elevation  and  witnout  si^fiificant  pain 
and  distress  shall  not  be  constnied  as 
clinical  evidence  of  disease. 

(2)  Before  first  use  and  on  a  regular 
basis,  all  animals  used  in  the 
manuCsctura  of  antibody  products  shall 
be  individually  subjected  to  applicable 
tests  for  infectious  diseases.  Records  of 
all  test  results  shall  be  maintained.  An 
animal  which  tests  positive  for  an 
infectious  disease  shall  not  be  used  in 
the  manufecture  of  antibody  products. 
Retests  shall  be  conducted  as  deemed 
necessary  by  the  Administrator. 

(i)  Before  first  use,  horses  shall  be 
tested  as  follows  for 

(A)  Equine  infectious  anemia  (EIA)  at 
a  laboratory  approved  by  APHIS. 

(B)  Piroplasmosis.  dourine,  and 
glanders  at  the  National  Veterinary 
Services  Laboratories. 

(C)  Brucellosis  at  a  laboratory 
approved  by  APHIS.  Horses  with 
standard  agglutination  titera  of  1:50  or 
less  can  be  used  for  production.  Horses 
with  standard  agglutination  titen  equal 
to  or  greater  than  1:100  may  be  tested 
by  the  Rivanol  or  card  tests.  Reactors  to 
these  supplemental  tests  shall  not  be 
used  for  production.  Nonreactors  to  the 
supplemental  tests  shall  be  retested  after 
30  days.  If  the  supplemental  tests  are 
negative  and  the  agglutination  titer  has 
not  increased,  the  animal  may  be  used 
for  production.  Otherwise,  the  animal  is 
unsatisfactory  for  this  purpose. 

(ii)  Horses  shall  be  retested  annually 
for  EIA  and,  if  housed  or  pastured  with 
any  other  species,  shall  be  retested 
annually  for  brucellosis. 

(iii)  Before  first  use.  cattle  shall  be 
tested  as  follows  for: 

(A)  Tuberculosis  by  an  accredited 
veterinarian:  Provided,  That  cattle  at 
Grade  A  dairies  supplying  lacteal 
secretions  only  need  only  be  tested  for 
tuberculosis  in  accordance  with 
applicable  Milk  Ordinances  or  similar 
laws  or  regulations. 

(B)  Brucellosis  at  a  laboratory 
approved  by  APHIS.  Cattle  with 
standard  agglutination  titera  of  1:50  or 
less  can  be  used  for  production.  Cattle 
with  standard  agglutination  titers  equal 
to  or  greater  than  1 :100  may  be  tested 
by  the  Rivanol  or  card  tests.  Reactora  to 
these  supplemental  tests  shall  not  be 
used  for  production.  Nonreactore  to  the 
supplemental  tests  shall  be  retested  after 
30  davs.  If  the  supplemental  tests  are 
negative  and  the  agglutination  titer  has 
not  increased,  the  animal  may  be  used 
for  production:  otherwise,  the  animal  is 
unsatisfectory  for  this  piupose.  Cattle  at 
Grade  A  dairies  suppljring  lacteal 
secretions  only  need  not  be  tested 
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individually  for  brucellosis  if  a  portion 
of  their  secretions  contribute  to  the  herd 
milk  pool  tested  as  required  by  the 
brucellosis  ring  test.  An  animal  of  a 
herd  testing  positive  by  this  test  shill  be 
used  in  production. 

(iv)  Cattle  shall  be  retested  annually 
for  both  tuberculosis  and  brucellosis. 
Cattle  at  Grade  A  dairies  supplying 
lacteal  secretions  only  need  only  be 
tested  for  tuberculosis  in  accordance 
with  applicable  Milk  Ordinances  or 
similar  laws  or  regulations.  Cattle  at 
Grade  A  dairies  supplying  lacteal 
secretions  only  need  not  be  tested 
individually  for  brucellosis  if  a  portion 
of  their  secretions  contribute  to  the  herd 
milk  pool  tested  as  required  by  the 
brucellosis  ring  test.  An  animal  of  a 
herd  testing  positive  by  this  test  ^all 
not  be  used  in  production. 

(v)  For  other  species,  appropriate  tests 
and  the  hequency  with  which  they  are 
applied  shall  be  specified  in  the  filed 
Chitline  of  Production  for  the  product. 

(vi)  If  a  positive  result  is  obtained  on 
any  prescribed  test,  the  positive 
animal(s)  shall  be  removed  from  the 
herd  and  the  remaining  animals 
retested.  Production  shall  not  be 
renewed  until  a  negative  herd  test  is 
obtained  not  less  than  28  days  following 
removal  of  the  positive  animal(s). 

(vii)  Negative  animals  shall  be 
maintained  separate  and  apart  from 
untested  or  positive  animals  of  any 
species.  Production  animals  shall  not  be 
used  for  any  other  purpose,  such  as 
testing,  work,  or  recreation. 

(d)  Collection  procedures.  Blood, 
lacteal  secretions,  and  egg  material  shall 
be  collected  as  described  in  the  filed 
Outline  of  Production  for  the  product. 

(e)  Ingredient  handling  and 
processing.  Blood  derivatives  (serum, 
plasma,  etc.),  lacteal  secretions,  and  egg 
material  used  in  the  production  of 
antibody  products  shall  be  subjected  to 
an  appropriate  procedure  for  the 
inactivation  of  potential  contaminating 
microorganism.  The  procedure 
employed  shall  be  specified  in  the  filed 
Outline  of  Production  for  the  product. 

(1)  Blood  derivatives  of  equme  origin 
shall  be  heated  at  58.O-59.0  "C  for  60 
minutes,  and  blood  derivatives  of 
bovine,  porcine,  or  other  origin  shall  be 
heated  at  58.0-59.0  "C  for  30  minutes. 
In  lieu  of  heat  treatment,  blood 
derivatives  of  any  origin  may  be  treated 
with  three  megarads  of  ionizing 
radiation. 

(2)  Lacteal  secretions  shall  be  heated 
as  described  in  paragraph  (c)(1)  of  this 
section,  or  shall  be  pasteiuized  at  either 
72  'C  for  15  seconds  or  89  °C  for  1 
second  using  appropriate  equipment.  In 
lieu  of  the  heat  treatment  regimens 
prescribed,  lacteal  secretions  may  be 


treated  with  three  megarads  of  ionizing 
radiation. 

(3)  Effi  material  shall  be  heated  at 
58.0-59.0  "C  for  30  minutes  or  treated 
with  three  megarads  of  ionizing 
radiation. 

(4)  Blood  derivatives,  lacteal 
secretions,  and  egg  material  shall  not 
contain  preservatives  at  the  time  of 
treatmmt,  and  immediately  after 
treatment  shall  be  cooled  to  7  "C  or 
lower. 

(5)  Licensees  shall  keep  detailed 
records  as  to  each  batch  treated  and 
each  serial  of  product  prepared  for 
marketing.  Recording  charts  shall  bear 
full  information  concerning  the  material 
treated  and  tests  made  of  the  equipment 
used  for  treatment. 

(f)  Preservatives.  Liquid  antibody 
products,  except  thoae  immediately 
frozen  following  preparation  and 
maintained  in  a  frozen  state,  shall 
contain  at  least  one  preservative  from 
the  following  list,  within  the  range  of 
concentration  set  forth: 

(1)  Phenol  0.25  to  0.55  percent,  or 

(2)  Cresol  0.10  to  0.30  percent,  and/ 
or 

(3)  Thimerosal  0.01  to  0.03  percent,  or 

(4)  Other  preservative(s)  specified  in 
the  filed  Outline  of  Production  for  the 
product. 

(g)  Antigens  for  hyperimmunization. 
If  animals  are  hyperimmunized  to 
generate  antibodies  for  a  product  for  the 
prevention  and/or  alleviation  of  a 
speciGc  infectious  disease,  and  a  USDA- 
licensed  veterinary  biological  product  is 
not  employed  for  this  purpose,  the 
following  shall  apply: 

(1)  For  each  antigen,  a  Master  Seed 
shall  be  established. 

(i)  Bacterial  Master  Seeds  shall  be 
tested  for  purity  and  identity  as 
prescribed  for  live  bacterial  vacdnes  in 
§113.64. 

(ii)  Viral  Master  Seeds  shall  be  tested 
for  purity  and  identity  as  prescribed  for 
live  virus  vaccines  in  §  113.300. 

(2)  The  maximum  allowable  passage 
level  of  the  hyperimmunizing  antigen 
shall  be  the  passage  level  of  ^e  antigen 
used  to  generate  product  shown  to  be 
efficacious  and  shall  not  exceed  10 
passages  from  the  Master  Seed. 

(h)  Purity  tests.  Final  container 
samples  of  each  serial  and  each 
subserial  shall  be  tested  for  viable 
bacteria  and  fungi  as  follows: 

(1)  Dried  products  for  parenteral 
administration  and  liouid  products  shall 
be  tested  as  prescribea  in  §  113.26. 

(2)  For  dried  products  for  oral 
administration,  10  final  container 
samples  shall  be  reconstituted  with 
sterile  water  at  the  volume 
recommended  on  the  label  and  tested 
for  the  folloMfing  contaminants: 
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U)  Conforms.  One  ntilliliter  of  each 
rahydrated  sample  shnll  bepipettad  into 
a  100x15  mm  petri  dish  and  10-15  ml 
of  violet  red  bile  agar  at  45-60  *C  added. 
The  plate  shall  be  manipulated  to  coat 
its  entirety  with  the  agar-sample 
mixture  and  allowed  to  stand  until  the 
mixture  solidifies.  The  plate  shall  then 
be  incubated  at  35  *C  fw  24  hours.  A 
positive  control  plate  and  a  negative 
control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samplae  of  the 
serial.  All  platee  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  la  obawved 
on  the  positive  control  plate,  the  test 
shall  be  considered  inc^x:ltisive  and 
may  be  repeated.  If  growth  to  observed 
on  any  of  the  10  plates  containing 
samples  of  the  swial.  one  retest  to  rule 
out  faulty  technique  may  be  conducted 
on  samples  from  20  final  containers.  If 
growth  is  observed  on  any  of  the  retest 
plates,  or  if  a  retest  is  not  initiated 
within  21  days  of  the  completion  of  the 
original  test,  the  serial  or  subserial  is 
unsatisfactory. 

(ii)  Salmonellae.  One  milliliter  of 
each  rehydrated  sample  shidl  be 
pipetted  into  a  100x15  mm  petri  dish 
and  10-15  ml  of  brilliant  green  agar  at 
45-50  "C  added.  The  dish  shall  be 
manipulated  to  coat  its  entirety  with  the 
agar-sample  mixture  and  allowed  to 
stand  until  the  mixture  solidifies.  The 
plate  shall  then  be  incubated  at  35  ^  for 
24  hours.  A  positive  control  plate  and 
a  negative  control  plate  shall  be 
prepared  at  the  same  time  and  in  the 
same  manner  as  the  plates  containing 
samples  of  the  serial.  All  plates  shall  be 
examined  at  the  end  of  the  incubation 
period.  If  growth  is  observed  on  the 
negative  control  plate,  or  no  growth  is 
observed  on  the  positive  control  plate, 
the  test  shall  be  considered  inconclusive 
and  may  be  repeated.  If  growth  is 
observed  on  any  of  the  10  plates 
containing  samples  of  the  serial,  one 
retest  to  rule  out  faulty  technique  may 
be  conducted  on  samples  from  20  final 
containers.  If  growth  is  obseirved  on  any 
of  the  retest  plates,  or  if  a  retest  is  not 
initiated  within  21  days  of  the 
completion  of  the  original  test,  the  serial 
or  subserial  is  unsatisfactory. 

(iii)  Fund.  One  milliliter  of  each 
rehydratedsample  shall  be  pipetted  into 
a  100x15  mm  petri  dish  and  10-15  ml 
of  appropriately  acidified  potato 
dextrose  agar  at  45-50  'C  added.  The 
plate  shall  be  manipulated  to  coat  its 
entirety  with  the  agar-sample  mixture 
and  allowed  to  stand  until  the  mixture 
solidifies.  The  plate  shall  then  be 
incubated  at  20-25  *C  for  5  days.  A 
positive  control  plate  and  a  negative 


control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samples  of  the 
serial.  All  plates  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  is  observed 
on  the  positive  control  plate,  the  test 
shall  be  considered  inconclusive  and 
may  be  repeated.  If  growth  is  observed 
on  any  of  the  10  plates  containing 
samples  of  the  serial,  one  retest  to  nde 
out  faulty  technique  may  be  conducted 
on  samples  frx»n  20  final  containen.  If 
gro%vth  is  observed  on  any  of  the  retest 
plates,  or  if  a  retest  is  not  initiated 
within  21  days  of  the  completion  of  the 
original  test,  the  serial  or  subserial  is 
imsatisfactory. 

(iv)  Total  bacterial  count.  One 
milliliter  of  eech  rehydrated  sample 
shall  be  pipetted  into  a  100x15  mm  petri 
dish  and  10-15  ml  of  tryptone  glucose 
extract  agar  at  45-5  *C  added,  llie  plate 
shall  be  manipulated  to  coat  its  entirety 
with  the  agar-sample  mixture  and 
allowed  to  stand  until  the  mixture 
solidifies.  The  plate  shall  then  be 
incubated  at  35  *C  for  48  hours.  A 
positive  control  plate  and  a  negative 
control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samples  of  the 
serial.  All  plates  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  is  observed 
on  the  positive  control  plate,  the  test 
shall  be  considered  inconclusive  and 
may  be  repeated.  If  the  average  number 
of  bacterial  colonies  on  the  10  plates 
containing  samples  of  the  serial  exceeds 
that  specified  in  the  filed  Outline  of 
Production  for  the  product,  one  retest  to 
rule  out  faulty  technique  may  be 
conducted  on  samples  from  20  final 
containers.  If  the  average  number  of 
bacterial  colonies  on  the  retest  plates 
exceeds  that  specified  in  the  filed 
Outline  of  Production  for  the  product, 
or  if  a  retest  is  not  initiated  within  21 
days  of  the  completion  of  the  original 
test,  the  serial  or  subserial  is 
unsatisfactory. 

(i)  Safety  tests.  Bulk  of  final  container 
samples  of  each  serial  shall  be  tested  as 
prescribed  in  §  113.33(b).  Dried  product 
shall  be  reconstituted  as  indicated  on 
the  label  and  0.5  ml  injected  per  mouse. 

1113.461    [Amended} 

4.  In  §  113.451.  paragraphs  (b)  and  (c) 
would  be  removed,  paragraph  (d)  would 
be  redesignated  paragraph  (b),  and  the 
introductory  text  to  the  section  would 
be  revised  to  read  as  follows: 


11S.461    Telanue  Antitoxin. 

Tetanus  Antitoxin  is  a  specific 
antibody  product  containing  antibodies 
directed  against  the  toxin  of  Clostridium 
tetani.  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450  and  paragraph  (a) 
of  this  section,  and  be  tested  for  potency 
as  provided  in  paragraph  (b)  of  this 
se(lion.  Any  serial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 


5.  In  §  113.452,  the  section  heading, 
introductory  text  of  the  section,  and 
paragraph  (a)  would  be  revised; 
paragraph  (b)  would  be  removeid; 
paragraph  (c)  would  be  redesignated  as 
new  paragraph  (b);  and  newly 
redesignated  paragraph  (b)  introductory 
text,  (b)(1),  and  (b)(3)  vrould  be  revised 
to  read  as  follows: 

f  113.452 
Antibody. 

Erysipelothrix  Rhusiopathiae 
Antibody  is  a  specific  antibodv  product 
containing  antibodies  directed  against 
one  or  mora  somatic  antigens  of 
Erysipelothrix  rhusiopathiae.  Each 
serial  shall  be  tested  as  provided  in  this 
section.  Any  serial  found  imsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  using  the 
two-stage  test  provided  in  this  section. 

(1)  In  the  first  stage,  each  of  40  Swiss 
mice,  each  weighing  16  to  20  grams, 
shall  be  injected  subcutaneously  with 
0.1  ml  of  product  (dried  product  shall 
be  rehydrated  according  to  label 
directions).  Twenty-four  hours 
postinjection,  the  injected  mice  and  10 
additional  mice  designated  controls 
shall  be  challenged  subcutaneously  with 
the  same  culture  of  Erysipelothrix 
rhusiopathiae. 

(3)  The  mice  injected  with  product 
shall  be  observed  for  10  days 
postchallenge  and  all  deaths  recorded. 
The  second  stage  shall  be  required  when 
7-10  of  the  mice  injected  wiUi  product 
die  in  the  first  stage.  The  second  stage 
shall  be  conducted  in  a  manner 
identical  to  the  first  stage. 

1113.463    [Ranwvedl 

6.  Section  113.453  would  be  removed 
and  reserved. 
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1113.454  [AnwrKM] 

7.  In  S  113.454.  the  introductory  text 
of  the  section  and  paragraph  (a)  would 
be  revised:  paragraoh  (b)  would  be 
removed;  paragraph  (c)  would  be 
redesignated  as  new  paragraph  (b)  and 
the  introductory  text  of  paragraph  (b) 
would  be  revised  to  read  as  follows: 

t11f4S4   CloMrMiumPeHHngeneTypeC 
AntMcndn. 

Clostridium  Perfringens  Type  C 
Antitoxin  is  a  s]}ecific  antibody  product 
containing  antibodies  directed  against 
the  toxin  of  Clostridium  perfringens 
Type  C.  Each  serial  shall  be  tested  as 
provided  in  this  section.  Any  serial 
found  unsatisfactory  by  a  prescribed  test 
shall  not  be  released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  using  the 
toxin-neutralization  test  for  Beta 
Antitoxin  provided  in  this  section. 
Dried  products  shall  be  rehydrated 
according  to  label  directions. 

8.  In  S  113.455,  the  introductoiy  text 
of  the  section  and  paragraph  (a)  would 
be  revised:  paragraph  (b)  would  be 
removed;  paragraph  (c)  would 
redesignated  as  new  paragraph  (b)  and 
the  introductory  test  of  paragraph  (b) 
would  be  revised  to  read  as  follows: 

1113.455  CkMtridtaitnPerfringansTypeO 
Antitoxin. 

Clostridium  Perfringens  Type  D 
Antitoxin  is  a  specific  antibody  product 
containing  antibodies  directed  against 
the  toxin  of  Clostridium  perfringens 
Type  D.  Each  serial  shall  be  tested  as 
provided  in  this  section.  Any  serial 
found  unsatisfactory  by  a  prescribed  test 
shall  not  be  released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  using  the 
toxin-neutralization  test  for  Epsilon 
Antitoxin  provided  in  th  is  section. 
Dried  products  shall  be  rehydrated 
according  to  label  directions. 


Si  1 13.458  throufl^11X4M    pie— rvdl 

9.  New  §$113,456  through  113.498 
would  be  added  and  reserved. 

10.  Section  113.499  would  be  added 
to  read  as  follows: 


1113.409 

0(1 


noounvfOf 


ofWIuro 


A  product  tat  the  treatment  of  failure 
of  passive  transfBT  shall  cootaiii  • 


specified  minimum  quantity  of  IgC  per 
dose  and  shall  be  recommended  for  use 
only  in  neonates  of  the  same  n>ede8  as 
that  qf  antibody  origin.  A  product  for 
oral  administration  shall  not  be 
recommended  for  use  in  animals  more 
than  24  hours  of  age,  while  one  for 
parenteral  administration  shall  not  be 
recommended  for  use  in  animals  more 
than  120  hours  of  age.  Each  serial  shall 
meet  the  applicable  general 
requirements  provided  in  §  113.450  and 
be  tested  for  potency  as  provided  in  this 
section.  Any  serial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(a)  Establishment  of  an  IgC  Reference 
Product.  An  IgG  Reference  Product  shall 
be  established  as  follows: 

(1)  At  least  20  newborn,  colostrum- 
deprived  animals  of  the  species  for 
which  the  product  is  recommended 
shall  be  randomly  selected. 

(2)  Blood  samples  shall  be  taken  from 
each  animal. 

(3)  Each  animal  shall  be  administered 
one  dose  of  product  by  the 
recommended  route  and  shall  be 
observed  for  24  hours. 

(i)  Any  adverse  reactions  shall  be 
recorded. 

(ii)  The  dosage  of  product 
administered  to  each  animal  shall  be 
based  on  the  weight  of  the  animal,  in 
accordance  with  label  directions. 

(4)  After  24  hours,  blood  samples 
shall  be  taken  from  each  animal. 

(5)  Pretraatment  and  post  treatment 
serum  IgG  concentrations  shall  be 
concurrently  determined  for  each 
animal  by  five  replicate  tests  using  a 
radial  immunodiffusion  (RID)  method 
acceptable  to  APHIS  and  described  in 
the  filed  Outline  of  Production  for  the 
product. 

(6)  Using  the  same  method,  five 
replicate  tests  shall  be  conducted 
concurrently  on  an  IgG  Species 
Standard  supplied  or  approved  by 
APHIS. 

(7)  For  an  IgG  Reference  Product  to  be 
satisfactory,  all  animals  used  to 
establish  the  reference  must  remain  free 
of  unfavorable  product-related  reactions 
and  at  least  90  percent  of  the  paired 
serum  samples  must  refiect  an  increase 
in  IgG  concentration  equal  to  or  greater 
than  the  IgG  concentration  of  the  IgG 
Species  Standard. 

(b)  Antibody  functionality.  Prior  to 
lioensiuv,  the  prospective  licensee  shall 
perform  a  neutralization  study,  or 
another  type  of  study  acceptable  to 
APHIS,  to  demonstrate  functionality  of 
product  antibody. 

(c)  Potency.  Bulk  or  final  container 
samples  of  completed  product  from 
each  serial  shall  be  tasted  for  IgG 
content  as  provided  in  this  paragraph. 


Samples  of  the  test  serial  and  of  an  IgG 
RefBrence  Product  estsAilished  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  conciurently  tested  for 
IgG  content  by  the  RID  method  referred 
to  in  paragraph  (a)(5)  of  this  section. 
Five  replicate  tests  shall  be  conducted 
on  each.  If  the  IgG  level  per  dose  of  the 
test  serial  does  not  meet  or  exceed  that 
of  the  IgG  Reference  Product,  one 
complete  retest  (involving  five  replicate 
IgG  determinations  on  both  the  test 
serial  and  the  IgG  Reference  Product)  to 
rule  out  hulty  technique  may  be 
conducted.  If,  upon  retest,  the  IgG  level 
per  dose  of  the  test  serial  does  not  meet 
or  exceed  that  of  the  IgG  Reference 
Product,  or  if  a  retest  is  not  conducted, 
the  serial  is  unsatisfactory. 

Done  in  Washington,  DC.  this  6th  day  of 
July  1993. 

Eugene  Branatooi, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc  93-17608  Filed  7-22-93;  8:45  am] 
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Animal  and  Plant  Health  Inapection 
Sarvica 

9CFRPart113 

[Doclwt  No.  92-132-1] 

VIruaaa,  Saruma,  Toxina,  and 
Analogoua  Producta;  ftovlaion  of 
Standard  Raquiramanta 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Standard  Requirements  concerning 
the  Dog  Safety  Tests:  Canine  Distemper 
Vaccine.  Killed  Virus;  Canine  Hepatitis 
Vaccine,  Killed  Virus;  Canine 
Adenovirus  Type  2  Vaccine,  Killed 
Virus;  Mink  Enteritis  Vaccine,  Killed 
Virus;  Canine  Hepatitis  Vaccine,  Live 
Virus;  Canine  Adenovirus  Type  2 
Vaccine.  Live  Virus;  and  Canine 
Distemper  Vaccine,  Live  Virus.  The 
proposed  rule  is  necessary  because  new 
test  methods  and  procedures  have  been 
developed  that  would  replace  current 
test  requirements  and  increase  the 
validity  of  test  results.  The  effect  of  tha 
proposed  amendments  would  be  to 
allow  the  use  of  these  new  test  methods 
and  procedures  and  to  relax  some  of  the 
restrictions  currently  in  effect.  Also,  the 
section  containing  the  Standard 
Requirement  for  Canine  Distemper 
Vaccine  (Ferret  Virulent)  wrould  ba 
removed  because  this  vaoctne  is  no 
longer  manufactured. 
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DATES:  Ckinsideration  will  be  given  only 
to  comments  received  on  or  before 
SeptembOT  21, 1993. 
AOORCSSCS:  Please  send  an  original  and 
thrae  copies  of  vour  comments  to  Chief. 
Regulatory  Analysis  and  Development 
Staff.  PPD,  APHIS,  USDA.  room  804. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
132-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  Biotechnology. 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA.  room  838. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-5863. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  regulations  in  9  CFR  part  113, 
"Standard  Requirements",  (refarred  to 
below  as  the  regulations),  consist  of  test 
methods,  procedures,  and  criteria 
established  by  the  Animal  and  Plant 
Health  Inspection  Service  for  evaluating 
veterinary  biological  products  for 
purity,  safety,  potency,  and  efficacy. 
The  Agency  periodically  reviews  the 
Standard  Requirements  and  amends  test 
methods  and  procedures  as  required  to 
ensure  that  they  are  consistent  with  the 
most  current  scientific  knowledge.  As  a 
result  of  its  review  of  the  regulation,  the 
Department  is  issuing  this  proposed 
rulemaking  to  update  the  Standard 
Requirements  according  to  current 
scientific  knowledge  and  to  make  the 
resulations  more  consistent. 

We  propose  to  make  the  following 
revisions  in  §  113.40.  "Dog  Safety 
Tests."  in  order  to  make  it  consistent 
with  $  113.39.  "Cat  Safety  Tests."  The 
current  Standard  Requirement  for  dog 
safety  tests  describes  tests  for  two  types 
of  final  product — vaccines  and 
antiserums.  We  propose  to  remove  the 
safety  testing  requirements  for  the 
Master  Seed  Virus  (MSV)  for  modified 
live  virus  vaccine  from  §  113.306.  and 

Elace  revised  safety  testing  requirements 
ir  the  MSV  for  modified  live  virus 
vaccine  in  $  113.40.  The  proposed  test 
of  the  MSV  would  require  the  use  of  10 
dogs  rather  than  2  dogs  and  provide  for 
a  14^y  period  of  obeervation.  The 
revised  %  113.40  would  require  safety 
testing  for  both  the  MSV  and  the  final 


product  (vaccine).  The  observation  time 
for  the  safety  testing  of  serials  for  release 
would  be  decreased  from  21  days  to  14 
days.  These  proposed  revisions  wdUld 
make  the  dog  safety  test  consistent  with 
the  act  safsty  test  in  S  113.39.  In 
addition,  the  safety  test  for  antiserum 
products,  described  in  current 
§  113.40(a)(2),  would  be  removed, 
because  no  canine  antisenun  products 
are  currently  licensed  and  no  new 
license  applications  are  anticipated. 

In  §  113.201,  "Canine  Distemper 
Vaccine,  Killed  Virus,"  we  propose  to 
remove  the  provision  for  using  infected 
animal  tissue  as  a  source  of  vacdne 
virus.  Cell  cultures  are  more  efficient 
than  animal  tissue  for  production  of 
vaccine  virus  and  can  be  more 
acauately  tested  for  the  presence  of 
extraneous  agents  to  ensure  piuity. 
Since  vaccine  virus  has  been  adapted  to 
grow  in  cell  culture,  propagation  in 
animal  tissue  has  become  obsolete, 
making  the  provision  for  it  no  longer 
necessary.  We  also  propose  to  establish 
in  §  113.201  a  uniform  method  of  testing 
the  immunogenicity  of  the  Master  Seed 
Virus  in  a  manner  consistent  with  the 
Master  Seed  concept  for  live  virus 
vaccines.  A  serum  neutralization 
procedure  would  be  used  as  a  potency 
test  for  release  of  each  serial  of  vacdne. 
If  the  results  of  the  serological  potency 
test  are  incondusive,  the  animals  used 
in  the  potency  test  could  be  challenged 
to  demonstrate  the  potency  of  the  serial 
of  v&ccins. 

We  propose  that  $  113.202.  "Canine 
Hepatitis  Vaccine,  Killed  Virus."  be 
revised  to  include  the  Canine 
Adenovirus  Vacdne,  Killed  Virus. 
Likewise,  we  propose  that  §  113.305, 
"Canine  Hepatitis  Vacdne,  Live  Virus." 
be  revised  to  include  the  Canine 
Adenovirus  Vaccine,  Live  Virus.  We  are 
proposing  this  revision  because 
indications  for  use  and  testing 

Erocedures  are  similar  fur  canine 
epatitis  and  canine  adenovirus  and, 
therefore,  can  be  included  in  the  same 
Standard  Requirement.  We  also  propose 
to  revise  §§  113.302  and  113.305  of  the 
regulations  to  include  the 
immunogenidty  test  procedures  for 
both  viruses.  When  §§  113.202  and 
113.305  were  codified  in  the 
regulations,  an  attenuated  infedious 
canine  hepatitis  virus  (ICH),  also 
referred  to  as  canine  adenovirus  type  1 
(CAV-1),  was  used  in  live  virus  vacdne 
production.  Since  that  time,  an 
attenuated  canine  adenovirus  type  2 
(CAV-2)  virus  has  been  made  available 
and  is  widely  used  in  vaccines  that 
proted  dogs  against  both  CAV-1  and 
CAV-2.  CAV-2  vaccines  do  not  cause 
some  of  the  side  effects  assodated  with 
vaccines  containing  modified  live  CAV— 


1  virus.  For  example,  the  attenuated 
CAV-2  virus  does  not  cause  corneal 
opadw  (blue  eyes).  CAV-1  vaccines 
provide  protection  against  CAV-1 
infsdions.  and  some  CAV-l  vaccines 
also  provide  protection  against  CAV-2 
infections.  Most  manufadurers, 
however,  are  now  using  CAV-2  in  their 
vacdnes.  Thus,  this  proposal  would 
allow  a  vacdne  produced  %vith  either 
CAV-1  or  CAV-2  to  receive  a  claim  for 
protection  against  either  or  both  viruses. 

In  order  to  increese  the  accuracy  of 
the  potency  test  for  Mink  Enteritis 
Vaccine,  we  propose  to  revise  S  113.204. 
Potency  tests  in  which  older  mink  are 
used  often  result  in  "no  tests"  because 
less  than  80  percent  of  the  controls 
become  sick.  This  suggests  that  there  is 
an  age  susceptibility  ndor  with  mink 
enteritis  which  makes  it  difficult  to 
produce  clinical  signs  of  enteritis  in 
older  mink.  Experimental  studies  over 
several  years  at  the  National  Veterinary 
Services  Laboratories  have 
demonstrated  that  after  challenge  with 
virulent  virus,  tmvaodnated  mink  used 
as  controls  may  remain  asymptomatic 
but  will  continue  to  shed  the  challenge 
virus;  vaccinated  mink  will  not  shed  the 
challenge  virus.  The  proposed  revision 
to  §  113.204  would  incoqwrate  virus 
shedding,  along  with  clinical  signs,  as  a 
parameter  to  distinguish  proteded  from 
nonproteded  mink  in  the  potency  test 
We  also  propose  to  remove  reference  to 
a  sped  fie  route  of  challenge.  It  has  been 
demonstrated  that  the  intraperitoneal 
and  oral  routes  are  both  effective  in 
produdng  enteritis  in  mink. 

We  propose  the  following  revisions  in 
§113.305. 

The  test  in  current  §  113.305(b)(1) 
used  to  detect  wild  infectious  canine 
hepatitis  virus  would  be  removed, 
because  test  procedures  for  detecting 
this  virus  would  be  included  in  the 
revision  proposed  above  to  §  1 13.40. 
"Dog  Safety  Test."  The  requirement  to 
use  foxes  to  deted  wild  infectious 
canine  hepatitis  virus  would  be 
removed  because  the  inoculation  of 
hepatitis  susceptible  dogs  in  the  doe 
safety  test  is  considered  to  be  equally 
sensitive  for  this  purpose.  The 
requirement  in  current  §  113.305(b)(2) 
and  (b)(3)  to  test  for  virulent  canine 
distemper  virus  would  also  be  removed 
because  in  vitro  tests  required  in 
§  113.55.  "Detection  of  Extraneous 
Agents  in  Master  Seed  Virus,"  are 
equally  sensitive  for  detecting 
extraneous  canine  distemper  viruses. 
The  TCIDso  used  in  the  canine  hepatitis 
serum  neutralization  (SN)  test  in  current 
S  113.305(c)(1)  would  be  changed  from 
"less  than  500"  to  "50  to  300"  to  be 
consistent  with  other  regulations  that 
include  this  test  procedure.  The 
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regulation  would  be  revised  so  that 
either  CAV-1  aCH)  or  CAV-2  may  be 
used  as  the  indicator  virus  in  the  SN 
test,  end  the  challenge  virus  must  be 
"furnished  or  spproved  by  the  Animal 
and  Plant  HealUi  Inspection  Service 
(APHIS)."  The  requirement  in  currant 
§  113.30S(c)(3)(i)  to  produce  clinical 
signs  and  isolate  virus  frtxn  the 
surviving  control  would  be  removed 
because  demonstration  of  clinical  signs 
in  4  to  5  controls  is  considered  evidence 
of  an  adequate  challenge.  An 
immunogenidty  test  for  CAV-2  would 
be  added.  It  «rould  be  modeled  after  the 
test  for  the  feline  respiratory  viruses 
except  that  the  nundier  of  contTDls  with 
clinical  signs  that  is  noceasaryfaa 
valid  test  would  be  reduced  from  8  of 
10  to  6  of  10  controls.  We  propoee  this 
reduction  because  clinical  signs  caused 
by  CAV-2  era  harder  to  reproduce  than 
those  of  feline  respiratory  viruses.  The 
reference  to  safety  tests  in  current 
$  113.30S(d)(l)  would  also  be  removed, 
since  safety  tests  required  in  f  113.300, 
"General  Requiremrats  £ar  Live  Virus 
Vaccines,"  are  applicable  to  this 
vaccine. 

We  propose  the  following  revision  in 
S  113.306. 

The  heading  and  the  introductory  text 
in  §  113.306  would  be  amended  by 
removing  the  phrase,  "Foret 
Avirulent."  The  following  proposed 
changes  in  S  113.306  would  update  this 
section.  The  sensitivity  of  the  test  to 
screen  for  wild  canine  distemper  virus 
would  be  enhanced  by  inonsasing  the 
number  of  ferrets  used  in  the  test  from 
two  to  five.  The  virulence  of  wild  type 
distempter  virus  is  more  readily 
detected  in  ferrets  dian  in  dogs. 
Therefore,  the  phrase  "wild  canine 
distemper  virus"  would  be  changed  to 
"ferret  virulent  canine  distemper  virus." 
The  amount  of  virus  used  in  the  ^  test 
would  be  revised  from  "less  than  500" 
to  "50  to  300"  TODso  to  be  consistent 
with  other  standard  requirements.  In 
current  8 113.306(c)(3),  the  description 
of  the  challenge  virus  would  be  changed 
to  remove  the  strain  reference  and 
include  the  phrase  "furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service."  Other 
virulent  isolates  are  now  available  that 
are  equally  acceptable.  The  requirement 
in  current  §  113.306(c)(3)(i)  to  isolate 
distemper  virus  from  surviving  controls 
would  be  removed,  since  virulent  virus 
is  difficult  to  isolate  and  isolation  of 
vir\is  is  not  necessary.  The  reference  to 
the  safety  tests  in  current  §  113.306(d)(1) 
would  be  removed  because  the  safety 
tests  included  in  the  general 
requirements  for  live  virus  vaccine  In 
§  113.300  apply  to  this  vacdne. 
Procedures  for  testing  a  final  product  of 


avian  tissue  (Higin  would  be  modified  to 
make  this  requirement  consistant  with 
other  Standard  Requirements  regarding 
propagation  of  the  virus  in  tissue  of 
avian  origin.  Vaccines  propegated  in 
tissues  of  avian  origin  (diidcen 
embryos)  are  testedin  accordance  with 
§113.37. 

We  also  propose  to  remove  $  113.307. 
"Canine  Distemper  Vaccine  (Ferret 
Virulent)"  from  the  Standi 
Requirements  because  this  vaccine  is  no 
longer  manufectured. 

Executive  Order  12291,  Executive 
Ordar  12778,  and  RaguUtocy  nexibility 
Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Older 
12291  and  Departmental  Ragulatioa 
1512-1  and  have  determined  that  it  is 
not  a  "major  rule."  Baaed  on 
information  compiled  by  the 
Department,  we  have  determined  thiif 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  ma|ar 
increase  in  costs  or  prices  far 
consumera,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  re^ons;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  %vould 
revise  the  current  Standard 
Requirements  for  certain  vaodnes. 
Sections  113.201  and  113.202  would  be 
amended  to  revise  the  potency  test 
performed  on  each  serial  of  product  so 
that  fewer  dogs  would  be  used  and 
serology  would  be  used  instead  of  virus 
challenge.  Both  of  these  would  decrease 
the  costs  of  production  to  the 
manufecturer.  In  S  113.204,  the  potency 
test  in  mink  would  be  changed  to  allow 
virus  isolation  instead  of  clinical  signs 
for  evaluation  of  the  serials.  This  would 
also  decrease  the  costs.  Other  changes  to 
the  Standard  Requirements  would 
generally  update  the  Standard 
Requirements  to  reflect  current 
scientific  knowledge.  We  do  not  expect 
any  increase  in  cost  to  the  200  biologies 
manufecttirere  affected  by  this  proposed 
rule.  We  expect  the  changes  would 
decrease  the  costs  for  the  manufacturera. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Ciyil 


Justice  Reform,  tt  is  not  intended  to 
have  retroactive  effect  This  rule  %vill 
not  preempt  any  State  or  local  laws, 
regulations,  or  poUdes.  unless  they 
present  an  irrecondlable  conflict  with 
this  wia.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judidal  challenge  to  the 
regulations  under  this  rule. 

Executive  Order  12372 

This  program/activity  is  listed  in  tha 
Catalog  of  Federal  Domestic  Assistanoa 
under  Na  10.025  and  is  subjad  to 
Executive  Order  12372,  which  raqulras 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Paperworii  Redaction  Ad 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeepii^ 
requirements  under  the  Paperwoik 
Reduction  Ad  of  1980  (44  U.S.C  3501 
etseq.). 

List  of  Sublects  in  9  CFR  Part  113 

Animal  biologies.  Exports.  Imports. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  part  113  would  be 
amended  as  follows: 

PART113-8TAN0AR0 
REOUmEMENTS 

1.  The  authority  dtation  for  part  IIS 
would  continue  to  read  as  follows:  ' 

AodMrily:  21  U.S.C  151-159;  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  113.40  would  be  revised  to 
read  as  follows: 

f  11X40    Dog  Safety  Test 

The  safatv  tests  provided  in  this 
section  shall  be  conducted  when 
prescribed  in  a  Standard  Requirement  or 
in  the  filed  Outline  of  Production  for  a 
biological  product  recommended  for  use 
in  dogs. 

(a)  The  dog  safety  test  provided  in  this 
paragraph  shall  be  used  when  the 
Master  Seed  Virus  is  tested  for  safety. 

(1)  The  test  animals  shall  be 
determined  to  be  susceptible  to  the 
virus  under  test  by  a  method  acceptable 
to  the  Animal  and  Plant  Health 
Inspection  Service. 

(2)  Each  of  at  least  10  susceptible  dogs 
shall  be  administered  a  sample  of  the 
Master  Seed  Virus  equivalent  to  the 
amount  of  virus  to  be  used  in  one  dog 
dose  of  the  vacdne,  by  the  method 
recommended  on  the  label,  and  the  dog 
shall  be  observed  each  day  for  14  days. 

(3)  If  unfavorable  reactions 
attributable  to  the  virus  occur  in  any  of 
the  dogs  during  the  observation  period, 
the  Master  Seed  Virus  is  unsatisbctoiy. 
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If  unfiivorable  reactions  occur  which  are 
not  attributable  to  the  Master  Seed 
Virus,  the  test  shall  be  declared 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  Master  Seed  Virus  shall  be 
considered  unsatisfactory. 

(b)  The  dog  safety  test  provided  in 
this  paragraph  shall  be  used  when  a 
serial  of  vaccine  is  tested  for  safety 
before  release. 

(1)  Each  of  two  healthy  dogs  shall  be 
administered  10  dogs  doses  by  the 
method  recommended  on  the  label  and 
the  dogs  shall  be  observed  each  day  for 
14  days. 

(2)  If  unfavorable  reactions 
attributable  to  the  biological  product 
occur  during  the  observation  period,  the 
serial  is  unsatisfactory.  If  unfavorable 
reactions  occur  which  are  not 
attributable  to  the  biological  product, 
the  test  shall  be  declared  inconclusive 
and  may  be  repeated.  Provided,  That,  if 
the  test  is  not  repeated,  the  serial  shall 
be  considered  unsatisfiactory. 

3.  Section  113.201  would  be  revised 
to  read  as  follows: 

1113.201    Canine  OtalMnper  Vaccine, 

Canine  Distemper  Vaccine,  Killed 
Virus,  shall  be  prepared  from  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immunogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vacdne  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  general  requirements 
prescribed  in  S  113.200. 

(b)  The  immunogenicity  of  vaccine 
prepared  fit>m  the  Master  Seed  Virus  in 
accordance  with  the  Outline  of 
Production  shall  be  established.  Vaccine 
used  for  this  test  shall  be  at  the  highest 
passage  from  the  Master  Seed  and 
prepa^red  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Twenty-five  canine  distemper 
susceptible  dogs  (20  vaccinates  and  5 
controls)  shall  be  used  as  test  animals. 
Blood  samples  drawn  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  to  determine  susceptibility.  A 
constant  virus-varying  serum 
neutralization  test  in  cell  culture  using 
50  to  300  TOD  so  of  virus  shall  be  used. 
Dogs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  a  1:2  final 
serum  dilution. 

(i)  The  20  dogs  used  as  vaccinates 
shall  be  injected  with  one  dose  of 
vaccine  by  the  method  recommended  on 
the  label.  If  a  second  dose  Is 


recommended,  the  second  dose  shall  be 
administered  at  the  time  specified  on 
the  label. 

(ii)  At  least  14  days  after  the  last 
inoculation,  the  vaccinates  and  controls 
shall  each  be  challenged  intracerebrally 
with  canine  distemper  virus  furnished 
or  approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  21  days. 

(iii)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivors,  if  any.  do 
not  show  clinical  signs  of  canine 
distemper,  the  test  is  inconclusive  and 
may  be  repeated. 

(iv)  If  at  least  19  of  the  20  vaccinated 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
observation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(c)  Test  requirements  for  release.  Eadi 
serial  shall  meet  the  applicable  general 
requirements  prescribed  in  S  113.200 
and  the  special  requirements  for  safety 
and  potency  provided  in  this  section. 

[1]  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  of 
this  section  shall  be  observed  each  day 
during  the  postvaccination  observation 
period.  If  unfavorable  reactions  occur 
which  are  attributable  to  the  vaccine, 
the  serial  is  unsatisfactory.  If 
unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  is  unsatisfactory. 

(2)  Potency  test — serum  neutralization 
test.  Bulk  or  final  container  samples  of 
completed  product  shall  be  tested  for 
potency  using  five  susceptible  dogs 
(four  vaccinates  and  one  control)  as  the 
test  animals.  Blood  samples  drawn  from 
each  dog  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  to  determine 
susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCID50  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the  four 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the  post 
vaccination  observation  period,  a 
second  blood  sample  shall  be  obtained 
from  each  of  the  five  dogs  and  the 
serums  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  in  the  same  manner 
xised  to  determine  susceptibility. 


(iv)  Interpretation  of  the  serum 
neutralization  test.  If  the  control  has  not 
remained  seronegative  at  1:2.  the  test  is 
inconclusive  and  may  be  repeated.  If  at 
least  three  of  the  four  vaccinates  in  a 
valid  test  have  not  developed  titera 
based  upon  a  final  serum  dilution  of  at 
least  1:50  and  the  remaining  vaccinate 
has  not  developed  a  titer  of  at  least  1:25. 
the  serial  is  imsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  SN  test  are  unsatisfactory,  the 
vaccinates  and  the  control  may  be 
challenged  intracerebrally  with  a 
virulent  canine  distemper  virus 
furnished  or  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
each  animal  observed  each  day  for  an 
additional  21  days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
free  of  clinical  signs  of  canine  distemper 
while  the  control  must  die  of  canine 
distemper.  If  the  control  does  not  die  of 
canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated 
except,  that  if  any  of  the  vaccinates 
show  signs  or  dies  of  canine  distemper, 
the  serial  is  unsatisfactory. 

4.  Section  113.202  would  be  revised 
to  read  as  follows: 

1113,202    Canine  Hepatitis  and  Canine 
Adenovirus  Type  2  Vaedne.  Killed  Virua. 

Canine  Hepatitis  and  Canine 
Adenovirus  Type  2  Vacdne.  Killed 
Virus,  shall  be  prepared  fitim  virus- 
bearing  cell  culture  fluids.  Only  Master 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immvmogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  §113.200. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenidty  by  one  or  both  of 
the  following  methods.  Vacdne  used  for 
these  tests  shall  be  at  the  highest 
passage  from  the  Master  Seed  and 
prepared  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  lerum-constant  vinu 
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neutralization  test  using  50  to  300 
TCIDm  of  canine  adenovirus. 

(i)  The  20  does  to  be  used  as 
vaccinates  shall  be  infected  with  one 
dose  of  vaccine  and  the  remaining  Rve 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
Uie  label. 

(ii)  Not  less  than  14  days  after  the  last 
inoculation,  each  vaccinate  and  control 
shall  be  challenged  intravenously  with 
virulent  infactious  canine  hepatitis 
virus  furnished  or  approved  by  the 
Animal  and  Plant  Health  Inspection 
Service  and  observed  each  day  for  14 
days. 

(iii)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
infiactious  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  at  least  19  of^the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  infactious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

[2)  Immunogenicity  for  canine 
adenovirus  type  2.  Thirty  canine 
adenovirus  type  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vaccinates 
and  10  controls).  Blood  samples  shall  be 
drawn  from  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considered  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum- 
constant  virus  neutralization  test  using 
50  to  300  TCIDso  of  canine  adenovirus. 

(i)  The  20  dogs  to  be  used  as 
vaccinates  shall  be  injected  with  one 
dose  of  vaccine  and  the  remaining  10 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label. 

(ii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  dav. 

(iii)  If  at  least  6  of  10  controls  do  not 
show  clinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  tiie  test 
is  inconclusive  and  may  be  repeated. 

(iv)  If  a  significant  dicference  in 
clinical  signs  in  a  valid  test  cannot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
q>proved  by  the  Animal  and  Plant 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfactory. 


(c)  Test  requirements  for  release.  Each 
serial  shall  meet  the  applicable  general 
requirements  prescribed  in  §  113.200. 
the  special  requirements  for  safety 
provided  in  this  section,  and  the 
applicable  potency  tests  provided  in 
this  section. 

(1)  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  and/ 
or  (c)(3)  of  this  section  shall  be  observed 
each  day  during  the  postvaccination 
observation  period.  If  unfavorable 
reactions  occur  which  are  attributable  to 
the  vaccine,  the  serial  is  unsatisfactory. 
If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  not  repeatea,  the 
serial  is  unsatisfactory. 

(2)  Potency  test  for  canine  hepatitis- 
serum  neutralization  test.  Bulk  or  final 
container  samples  of  completed  product 
shall  be  tested  for  potency  using  at  least 
five  susceptible  dogs  (four  vaccinates 
and  one  control)  as  the  test  animals. 
Blood  samples  drawn  fit>m  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  to  determine  susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the 
postvaccination  observation  period,  a 
second  blood  sample  shall  be  obtained 
from  each  of  the  dogs  and  the  serums 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(iv)  Interpretation  of  the  serum 
neutralizatiop  test.  If  the  control(s)  has 
not  remained  seronegative  at  1:2,  the 
test  is  inconclusive  and  may  be 
repeated.  If  at  least  75  percent  of  the 
vaccinates  in  a  valid  test  have  not 
developed  titers  based  upon  final  serum 
dilution  of  at  least  1:10  and  the 
remaining  vaiXinate(s)  has  not 
developed  a  titer  of  at  least  1:2,  the 
serial  is  unsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  serum  neutralization  test  are 
unsatisfactory,  the  vaccinates  and  the 
control(s)  may  be  challenged 
intravenously  with  a  virulent  canine 


hepatitis  virus  furnished  or  approved  by 
the  Animal  and  Plant  Health  Inspection 
Service  and  each  animal  observed  each 
day  for  an  additional  14  days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
free  of  clinical  signs  of  canine  hepatitis 
while  the  control(s)  must  show  severe 
clinical  signs  of  canine  hepatitis.  If  the 
control(s)  does  not  show  severe  clinical 
signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided.  That,  if  any  of  Uie  vaccinates 
show  signs  or  die  of  canine  hepatitis, 
the  serial  is  tmsatisfoctory. 

(3)  Potency  test  for  canine  adenovirug 
type  2.  Bulk  or  final  container  samples 
of  completed  product  shall  be  tested  for 
potency  using  eight  susceptible  dogs 
(five  vaccinates  and  three  controls)  as 
the  test  animals.  Blood  samples  drawn 
from  each  dog  shall  be  individually 
tested  for  neutralizing  antibody  against 
canine  adenovirus  to  determine 
susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the  five 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(iv)  If  at  least  two  of  three  controls  do 
not  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(v)  If  a  significant  difiierence  in 
clinical  signs  cannot  be  demonstrated 
between  vaccinates  and  controls  using  a 
scoring  system  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
prescribed  in  the  Outline  of  Production, 
the  serial  is  unsatisfactory. 

5.  Section  113.204  would  be  amended 
by  revising  paragraphs  (b)  (2)  and  (3)  to 
read  as  follows: 
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(2)  Challenge.  At  lesst  2  waeks  after 
the  last  inocuIati<»i.  the  fiv«  vaccinates 
and  the  five  controls  shall  be  challenged 
with  virulent  mink  enteritis  virus  and 
observed  eech  day  for  12  days.  Fecal 
material  shall  be  collected  from  each 
test  animal  that  remains  free  of  enteritic 
symptoms  and  tested  for  the  presence  of 
mink  enteritis  virus  isolation  and/or 
fluorescent  antibody  examination. 

(3)  Interpretation.  A  serial  is 
satisfactory  if  at  least  80  percent  of  the 
vaccinates  remain  free  of  enteritic 
symptoms  and  do  not  shed  virus  in  the 
feces,  while  at  least  80  percent  of  the 
controls  develop  clinical  signs  of  mink 
enteritis  or  shed  virus  in  the  faces.  If  at 
least  80  percent  of  the  vaccinates  remain 
free  of  enteritic  symptoms  and  do  not 
shed  virus  in  the  fiaces,  while  at  least  80 
percent  of  the  controls  develop  clinical 
signs  of  mink  enteritis  or  shed  virus  in 
the  feces,  the  test  is  considered 
inconclusive  and  may  be  repeated: 
Provided.  That,  if  at  least  80  percent  of 
the  vaccinates  do  not  remain  well  and 
free  of  detectable  virus  in  the  feces,  the 
serial  is  unsatisfactory. 

6.  Section  113.305  would  be  revised 
to  read  as  follows: 

iliajQS    COTiMHepMHtoandCwtdw 
AoanovinM  Type  2  Vaccine. 

Canine  Hepatitis  Vacdne  and  Canine 
Adenovirus  type  2  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids.  Only  Master  Seed  yirxu  which 
has  been  established  as  pufe.  safe,  and 
immunogenic  shall  be  used  in  preparing 
the  production  seed  virus  for  vaccine 
production.  All  serials  shall  be  prepared 
from  the  first  through  the  fifth  passage 
from  the  Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  S  113.300  except  that  the  dog  safety 
test  prescribed  in  §  113.40(a)  shall  be 
conducted  by  the  intravenous  route. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity  by  one  or  both  of 
the  following  methods: 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  senmi  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TGIDjo  of  canine  adenovirus. 


(i)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Vinis  shall 
be  establiahed  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
be  injected  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  five  dogs  held  as  uninjected 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(ii)  Not  less  than  14  days 
postinjection,  the  vaccinates  and  the 
controls  shall  each  be  challenged 
intravenously  with  virulent  infectious 
canine  hepatitis  virus  furnished  or 
approved  by  the  Animal  and  Plant 
health  Inspection  Service  and  observed 
each  day  for  14  days. 

(A)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
canine  hepatitis,  the  test  is  inconclusive 
and  may  be  repeated. 

(B)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  shovring  clinical 
signs  of  infectious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

(iii)  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  for  canine 
hepatitis  in  3  years  unless  use  of  the  lost 
previously  tested  is  discontinued.  Ten 
susceptible  does  (8  vaccinates  and  2 
controls)  shall  he  used  in  the  retest. 
Susceptibility  shall  be  determined  in 
the  manner  provided  in  paragraph  (b)(l] 
of  this  section. 

(A)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vacdne  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(B)  At  least  14  days  postvaccination, 
a  second  serum  sample  shall  be  drawn 
from  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(C)  If  the  two  controls  have  not 
remained  seronegative  at  1:2.  the  test  is 
incondusive  and  may  be  repeated. 

(D)  If  at  least  six  of  the  eight 
vaccinates  in  a  valid  test  do  not  develop 
titers  of  at  least  1:10  based  upon  final 
serum  dilution,  the  Master  Seed  Virus  is 
unsatisfactory  except  as  provided  in 
paragraph  (b)(4)(v)  of  this  section. 

(Ej  If  the  results  of  a  valid  serum 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(3)  of  this  section.  A  Master  Seed  is 
satisfactory  if  all  vaccinates  remain  fi«e 
of  clinical  signs  of  canine  hepatitis, 
while  both  controls  develop  severe 
clinical  signs  of  canine  hepatitis.  If  both 
controls  do  not  show  severe  dinical 


signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vacdnates 
show  sudi  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

[2]  Immunogenicity  for  canine 
adenovirus  Type  2.  Thirty  canine 
adenovirus  type  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vacdnates 
and  10  controls).  Blood  samples  shall  be 
drawn  from  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considered  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum* 
constant  virus  neutralization  test  using 
50  to  300  TOD  so  of  canine  adenovirxu. 

(i)  A  geometric  mean  titer  of  the  dried 
vacdne  produced  from  the  highest 

Eassage  of  the  Master  Seed  Virus  shall 
B  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
be  injeded  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  10  dogs  held  as  uninjeded 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conduded  on  a 
sample  of  the  vacdne  virus  dilution 
used. 

(ii)  Not  less  tlian  14  days 
postinjedion,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  Tlie 
redal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(A)  If  at  least  6  of  10  controls  do  not 
show  dinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  the  test 
is  incondusive  and  may  be  repeated. 

(B)  If  a  significant  difference  in 
clinical  signs  in  a  valid  test  cannot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfadory. 

(iii)  The  Master  Seed  Virus  shall  be 
retested  for  immimogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Either  10  vaccinates  and 
6  controls  or  5  vaccinates  and  3  controls 
shall  be  used  in  the  retest. 

(A)  If  less  than  4  of  6  or  2  of  3  of  the 
controls  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(B)  A  significant  diHisrsnca  in  clinical 
signs  shall  be  demonstrated  between 
vaccinates  and  controls  in  a  valid  test  as 
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prescribed  in  paragraph  (b)(2)(ii)(B)  of 
this  section. 

(iv)  An  Outline  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Test  requirements  for  release.  Each 
serial  and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
tested.  Any  serial  or  subserial  foimd 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(l)(i)  and/or  (b)(2)(i)  of  this  section. 
Tobe  eUgible  for  release,  each  serial  and 
each  subserial  shall  have  a  virus  titer 
sufficiently  greater  than  the  titer  of 
vaccine  virus  used  in  the 
immunogenicity  test(s)  prescribed  in 
paragraph  (b)  of  this  section  to  assure 
that  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  10^^ 
greater  than  that  used  in  such 
immunogenicity  test{s)  but  not  less  than 
102  5  TODso  does.  If  both 
immunogenicity  tests  in  paragraph  (b)  of 
this  section  are  conducted  and  a 
different  amount  of  virus  is  used  in  each 
test,  the  virus  titer  requirements  shall  be 
based  on  the  higher  of  the  two  amounts. 

7.  Section  113.306  would  be  revised 
to  read  as  foUows: 

I113.3M    CMikM  Diatwnper  Vaccine. 

Canine  Distemper  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids  or  embryonated  chicken  eggs. 
Only  Master  Seed  Virus  which  has  been 
established  as  pure,  safe,  and 
immunogenic  shall  be  used  for 
preparing  the  production  seed  virus  for 
vaccine  production.  All  serials  of 
vaccine  shall  be  prepared  from  the  first 
through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  Master  Seed  Virus.  The  Master 
Seed  Virus  aha\\  meet  the  applicable 
requirements  prescribed  in  §  113.300 
and  the  requirements  prescribed  in  this 
section. 

(1)  To  detect  ferret  virulent  canine 
distemper  virus,  each  of  five  canine 
distemper  susceptible  ferrets  shall  be 
injected  with  a  sample  of  the  Master 
Seed  Virus  equivalent  to  the  amount  of 
viiiis  to  be  used  in  one  dog  dose  and 
observed  each  day  for  21  days.  If 
undesirable  reactions  are  observed 
during  the  observation  period,  the  lot  of 
Master  Seed  is  unsatisfactory. 

(2)  Master  Seed  Virus  propagated  in 
tissues  or  cells  of  avian  origin  shall  be 


tested  for  pathogens  by  the  chicken 
.  embryo  test  prescribed  in  §  133.37.  If 
found  unsatisfactory,  the  Master  Seed 
Vinu  shall  not  be  used. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaodne  production  shall  be  tested 
for  immunogenicity.  The  selected  virus 
dose  from  the  lot  of  Master  Seed  Virus 
shall  be  established  as  follows: 

(1)  Twenty-five  canine  distemper 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TCTOso  of  canine  distemper  virus. 

(2)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  used  as  vaccinates  shall  be 
injected  with  a  predetermined  quantity 
of  vaccine  virus  and  the  remaining  five 
dogs  held  as  iminjected  controls.  To 
confirm  to  dosage  calculations,  five 
replicate  virus  titrations  shall  be 
conducted  on  n  sample  of  the  vaccine 
virus  dilution  used. 

(3)  At  least  14  days  post-injection,  the 
vaccinates  and  the  controls  shall  each 
be  challenged  intracerebrelly  with 
virulent  canine  distemper  virus 
furnished  or  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
observed  each  day  for  21  days. 

(i)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivor,  if  any,  does 
not  show  clinical  signs  of  canine 
distemper  the  test  is  inconclusive  and 
may  be  repeated. 

(ii)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
observation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(4)  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Ten  susceptible  dogs  (8 
vaccinates  and  2  controls)  shall  be  used 
in  the  retest.  Susceptibility  shall  be 
determined  in  the  manner  provided  in 
paragraph  (b)(1)  of  this  section. 

(i)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(ii)  At  least  14  days  postvaccination, 
a  second  serum  sample  shall  be  drawn 
fit>m  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
distemper  virus  in  the  same  manner 
used  to  determine  susceptibility. 


(iii)  If  the  two  controls  have  not 
remained  seronegative  at  1:2,  the  tett  is 
inconclusive  andmay  be  repeated. 

(iv)  If  at  least  6  of  the  8  vaccinates  in 
a  valid  test  do  not  develop  titers  of  at 
least  1:50  based  upon  final  serum 
dilution,  the  Master  Seed  Virus  is 
unsatisfactory,  except  as  provided  in 
paragraph  (b)(4)(v)  of  this  section. 

(v)  If  the  results  of  a  valid  serum 
neutralization  test  are  vmsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challensed  as  provided  in  paragraph 
(b)(3)  of  this  section.  A  Master  Seed  is 
satisfactory  if  all  vaccinates  remain  bee 
of  clinical  signs  of  canine  distemper, 
while  the  two  controls  die  with  clinical 
signs  of  canine  distemper.  If  the  two 
controls  do  not  die  with  clinical  signs 
of  canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided.  That,  if  any  of  the  vaccinates 
show  such  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Test  requirements  for  release. 
Except  for  §  113.300{a)(3)(ii).  each  serial 
and  subserial  shall  meet  the 
requirements  prescribed  in  §113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
tested.  Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  The  test  for  pathogens  prescribed 
in  §  113.37  shall  be  conducted  on  each 
serial  or  one  subserial  of  avian  origin 
vaccine. 

(2)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(2)  of  this  section.  To  be  eligible  for 
release,  each  serial  and  subserial  shall 
have  a  virus  titer  sufficiently  greater 
than  the  titer  of  vaccine  virus  used  in 
the  immunogenicity  test  prescribed  in 
para^jraph  (b)  of  this  section  to  assure 
that  w.hen  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  IOot 
greater  than  that  used  in  such 
immunogenicity  test  but  not  less  than 
102  ^  TCIDw  per  dose. 

1113.307    [Rwnovwd] 
8.  Section  113.307  would  be  removed. 

E)one  in  Washington.  DC,  this  16th  day  of 
July  1993. 

EogoiB  Branstool, 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-17560  Filed  7-22-93;  8:45  am] 
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F27Mk060 


r.  Ftderal  Aviatioo 
Administratioi,  DCTT. 
ACTION:  Notice  of  propoMd  ruUmaklng 
(NPRM). 


UMI 


n  This  document  proposes  the 
adoption  of  a  new  airwoitniness 
directive  (AD)  that  is  applicri)le  to 
certain  FoUcer  Model  F27  series 
airplanes.  This  proposal  would  require 
the  replacement  of  the  brake  control 
vahre  actuating  levers  with  improved 
units.  This  proposal  is  prompted  by 
reports  of  levers  that  fractured  during 
operetion  of  the  brake  system.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
brake  control  valve  actuating  levers, 
which  could  lead  to  loss  of  the  primary 
brakes,  differential  braking,  and  anti* 
skid. 

DATiS:  Comments  must  be  received  by 
September  20. 1993.  { 

APOniHtl.  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANK(-103. 
Attention:  Rules  Docket  No.  g3-^JM- 
83-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  he 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Ronton.  Washington. 

RM  rwmmn  mfomiation  contact: 

Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fex  (206)  227-1320. 

•UPPLEMENTARY  MFOMM' 

OHninants  Invited 

Intoested  posons  are  invited  to 
paiticipete  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  azgoments  as 
they  may  desire.  Communicatioos  shall 


>TKM: 


identify  the  rules  docket  nuiri)er  and  be 
submitted  in  triplicate  to  the  eddraes 
specified  above.  All  communications 
received  on  or  befcie  the  dosing  date 
for  comments,  specified  Aove,  will  be 
considwed  before  taking  action  on  the 
ptoposed  rule.  The  propoeals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  ragulatocy.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wrill  be  available,  both  b^bte 
and  alter  the  dosina  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA>public  contact 
concerned  with  the  sub^ance  of  thia 
proposal  will  be  filed  in  the  rules 
docket 

Cbmmentns  wishing  the  FAA  to 
acknowledge  rec^pt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
I>ostcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-83-AD."  The 
postcard  will  be  date  stamped  and 
i«tumed  to  the  commenter. 

AvaiUbiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-83-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4050. 

Diacusaion 

The  Rijksluditvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  reports 
have  been  received  from  operators  of 
these  airplanes  indicating  that  brake 
control  vahre  actuating  levers  have 
fractured  during  operation  of  the  brake 
system.  Subsequent  investigation 
revealed  that  the  levers  initially  cracked 
due  to  fetigue,  and  finally  fractured  due 
to  overload.  If  the  levers  fail,  the 
airplane  could  be  brought  to  a  stop  by 
the  use  of  the  alternate  braking  system; 
however,  this  would  rewh  in  an 
increased  crew  workload  because  no 
difiiarential  braking  and  no  anti-ddd 
would  be  available  when  the  airplane  is 
operating  in  the  ahemate  braking  mode. 
Under  certain  drcumstanoes.  this 
situation  could  result  in  the  airplane 
going  off  the  runway. 

Fokker  has  issued  Service  Bulletin 
F27/32-161,  Raviaian  1,  dated  Jmu  14. 
1991 ,  that  describes  procedures  fenr 
replacing  the  brake  control  valve 
actuating  levers  with  improved  units 


manufectured  from  stainless  steel  with 
high  tensile  strength.  The  RLD  classified 
this  service  bulletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
BLA  91-038.  dated  May  10. 1991,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplmes  in  The 
Nethertands. 

This  airplane  model  is  manufectured 
in  The  Netherlands  and  is  type 
certificaled  for  operation  in  ue  United 
States  under  the  proviaions  of  S  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  shove.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  availabfe  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  <x 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  propoeed  AD  would  require 
replacement  of  the  hnka  control  valve 
actuating  levws  vrith  improved  units. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  deecribed  previously. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  tne  average  laoor  rate 
is  $55  per  work  hour.  Reqvdred  parts 
woxild  cost  approximately  $800  per 
airplane.  BaMd  on  these  figures,  the 
total  cost  impact  of  the  pn^xMed  AD  on 
U.S.  operators  is  estimated  to  be 
$140,800.  or  $2,560  per  airplane.  This 
total  cost  figiue  assumes  that  no 
oporatar  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacts 
on  the  States,  on  the  relationahip 
betMreen  the  national  government  and 
the  States.  (»  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  U  determined  that  this 
proposal  would  not  have  suffident 
federalism  implicati(ms  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "ma^or  rule"  under  Executive 
Order  12291:  (2)  is  not  a  **signifio8nt 
rule"  under  the  DOT  Ragulatocy  Policies 
and  ftocedures  (44  FR 11034,  February 
26, 1979):  and  (3)  if  promulgated,  wiU 
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not  have  •  significant  ecaoomic  impact, 
positive  or  negative,  on  a  substantial 
numbor  of  small  entities  under  the 
criteria  of  the  Regulatorr  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption 


List  ef  Sobfacts  in  14  (7R  Part  » 

Air  transpmtation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  jmipoees  to  amend  14 
CFR  pert  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHiNES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autborily:  49  U£.C.  App.  1354(8).  1421 
tnd  1423: 49  V.S.C.  106(g);  and  14  CTR 
11.89. 


139.13 

2.  Section  39.13  Is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Applkabatr:  AU  Model  P27  tsries 
■iipluMS,  ndudtng  Modal  P27  Mark  050 
Mrias  airplanas.  oartificatad  in  any  catagory. 

Compuance:  Raquirad  as  indicated,  unless 
acoompUslied  pravikMisly. 

To  pravent  ailuie  of  ma  brake  control 
valve  actuating  levers,  acoampUsh  the 
ibllowins: 

(a)  Vnodn  12  montl»  after  the  effisctive 
date  of  this  AD.  or  prior  to  tlie  accumulation 
of  2,000  flight  hours  after  the  aflective  date 
of  this  AD,  wliidieveroociin  first,  replace 
the  brake  oootrol  vahw  actuating  levers  in 
acoofdanoe  with  Pcdckar  Service  Bulletin 
F27/32-161.  Revision  1.  dated  June  14. 1991. 

(b)  An  alternative  mediod  of  compliance  or 
adjustment  of  the  complioace  time  tliat 
provides  an  acceptable  level  of  safiBty  may  be 
used  if  amoved  oy  the  Manager. 
Standardisatlaa  Bnndi.  ANM-113,  PAA. 
Transpof)  Airplane  Diradanrte.  Opmtois 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Wlaintananoe 
Inspector,  who  may  add  comments  and  then 
send  It  to  die  Manager.  Standaidisation 
Branch,  ANM-113 

Note:  Inibrmatitni  concerning  the  existence 
of  approved  alternative  meAods  of 
comiHianoe  widi  tliis  AD.  if  any.  may  be 
obtained  from  die  StandvdUzation  Branch. 
ANM-113. 

(c)  Special  flight  penults  may  be  issued  in 
accordanoe  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  kication  where  the 
raqnireniants  of  this  AO  can  be 
aooonpUsfaed. 


bsoed  in  Rentoo,  Washiiq0on.  on  July  19. 
1993. 

Dmrid  G.  Hadd. 

Acting  ManagBr.  Tmntport  Aiiplaxm 
Directorate.  Aiicro^  Certification  Service. 
(PR  Doc  93-17535  Hied  7-22-93;  9:45  am) 
!4SI0-1S-e 


14CFRP«t39 

AlmfOfthIn— Dlwctiv—;  iUtbiw 
Industrie  Model  A390  SeviM  i 
Excluding  Models  A300-600  and  A310 


agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 

StIMUARV:  This  document  proposes  the 
adoption  of  a  new  airvrorthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbiu  Model  A300  series 
airplanes.  This  proposal  would  require 
installation  of  a  protective  cover  above 
each  generator  control  unit  (GCU)  and 
installation  of  a  drainage  diicuit  This 
proposal  is  prompted  by  reports 
indicating  that  the  GCU's  are 
susceptible  to  damage  due  to  foreign 
fluid  drainage.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  liquid  from  entering  the  GCU 
and  causing  internal  short  circuiting, 
which  could  resxilt  in  the  failure  of  the 
GCU  and  subsequoit  loss  of  electrical 
generation  capacity. 

DAm:  Comments  must  be  received  by 
SeptembOT  20. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directarste.  ANM-103, 
Attentioi:  Rules  Docket  No.  93-MM- 
99-AD.  1601  Und  Avenue,  SW.. 
Ronton,  Washingtra  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  informetion  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Ladustrte,  1  Rmd  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  inficmnation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue.  SW., 
Renton,  Washington. 

FOR  RJflTNER  MrOMIATWN  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Rental. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  \h9 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dodcet  number  and 
be  submitted  in  tiipUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  spedfied  above,  wrill  be 
considered  before  taking  action  on  the 
prtmoaed  rule.  The  proposals  contained 
in  this  notice  msy  be  dianged  in  li|^ 
of  the  comments  received. 

Comments  are  qiedfically  hivlted  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  befora 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report 
summarizing  eedi  FAA-pubBc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follo%^ing 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-99-AD.''  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUily  of  NPKIkte 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  Na 
93-^4M-99-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discnssion 

The  Direction  G^^le  de  I'Aviation 
Civile  (DGAC),  vdiich  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
The  DGAC  advises  that  operational 
experience  has  shown  that  leakage  paths 
within  these  airplanes  can  permit 
foreign  liquid  to  drip  into  the  generator 
control  units  (GCU).  Such  liquid 
contamination  can  cause  short 
drcuiting  within  the  GCU  and  adversely 
affect  operation  of  the  GCU.  This 
condition,  if  not  corrected,  could  result 
in  feilure  of  the  GCU  and  subsequent 
loss  of  electrical  generation  capadty . 

Airbus  Industrie  has  issued  ServKe 
Bulletin  A300-24-0082.  dated  Mardi  3. 
1993.  that  describes  procedures  for 
installing  Modification  10361.  This 
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modification  entails  the  installation  of  a 
protective  cover  over  each  GCU  and 
installation  of  a  drainage  circuit.  The 
protective  covers  prevent  liquid  from 
reaching  the  GCU's:  the  drainage  circuit 
routes  liquid  away  from  the  GCU's.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-032-142(6). 
dated  March  17, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  protective  covers  over 
each  GCU  and  installation  of  a  drainage 
circuit  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  afiiacted  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  laoor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $350  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$13,125,  or  $625  per  airplane.  This  total 
cost  figure  assimies  that  no  o{>erator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 


rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "aodhesses." 

List  of  Subjacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  93-NM-99-AD. 

Applicability:  Model  A300  series  airplanes, 
excluding  Model  A300-600  series  airplanes 
and  Model  A310  series  airplanes;  on  which 
Airbus  Modification  10361  has  not  been 
installed:  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  liquid 
from  entering  the  generator  control  unit 
(GCU)  and  causing  internal  short  circuits, 
which  could  result  in  the  failure  of  the  GCU 
and  subsequent  loss  of  electrical  generation 
capacity,  accomplish  the  following: 

(a)  Within  6  months  af^er  the  effective  date 
of  this  AD,  install  a  protective  cover  over 
each  GCU  and  install  a  drainage  circuit  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-24-O082,  dated  March  3, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  thnnigh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  July  19. 
1993. 

Dwrid  G.  Hoiiri. 

Acting  Manager,  Transport  Airplane 
Dinctontte.  Aircraft  Certification  Service. 
IFR  Doc  93-17545  Filed  7-22-93;  8:45  am] 
■UMQ  COM  4aia-i»^ 


14  CFR  Part  39 
[Docket  No.  93-ANE-44) 

Air^orthineM  Directives;  Teledyne 
Continental  Motors  (Fonneriy  Bendix) 
S-20,  S-200,  S-600.  and  &-1200  Sariea 
Magnetos 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Teledyne 
Continental  Motors  (TCM)  (formerly 
Bendix)  S-20.  S-200,  S-600,  and  S- 
1200  series  magnetos,  that  currently 
requires  replacement  of  certain  Bendix 
ignition  coils  and  rotating  magnets  that 
have  accumulated  2000  or  more  hours 
time  in  service  (TIS).  This  action  would 
require  replacing  all  Bendix  i^ition 
coils  and  rotating  magnets,  regardless  of 
total  TIS.  with  improved  TCM  ignition 
coils,  rotating  magnets  and  marking 
magnetos  to  indicate  compliance  with 
this  AD,  except  for  the  S-1200  series 
magnetos  on  which  the  AD  would 
require  replacing  only  the  ignition  coils 
as  that  series  magneto  already 
incorporates  rotating  magnetos  with  the 
improved  TCM  design.  This  proposal  is 
prompted  by  recent  reports  of  accidents 
caused  by  failures  of  magnetos 
incorporating  older  Bendix  components 
that  had  been  replaced  in  accordance 
with  the  current  AD.  The  actions 
specified  by  the  proposed  AD  a{e 
intended  to  prevent  magneto  failure  and 
subsequent  engine  feilure. 
DATE9:  Comments  must  be  received  by 
September  21, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-44. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
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be  issued  in 
d  21.199  to 
1  when  the 


Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  propoeed  rule  may  be  obtained  from 
Teledyne  Continental  Motors.  P.O.  Box 
90,  Mobile.  AL  36601.  This  information  • 
may  be  examined  at  the  FAA,  New 
England  Region,  OfBoe  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Biuiingtoo.  MA. 
FOR  ROTTNER  MPOfMATION  CONTACT:  Jerry 
RoUnette.  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate.  1669  Phoenix 
Parkway.  Suite  210C  Atlanta,  CA 
30349;  telephcme  (404)  991-3810.  fiax 
(404) 991-3606. 
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SUPPLBIENrAftY  mformation: 
Comments  iBviled 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  sped  Bed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intetested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  ivith  the  sub^ance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-44."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comm«iter. 

AvailabUity  of  NPRMa 

Any  pentm  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  Na  93-ANE-44. 12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  September  27. 1973.  the  Federal 
Aviation  Ackninistration  (FAA)  issued 


AD  73-07-04,  Amendment  39-1731  (38 
FR  27600.  October  5. 1973),  applicable 
to  Teledyne  Continental  Motora  (TCM) 
(formerly  Bendix)  S-20,  S-200.  S-600, 
and  S-1200  series  magnetos,  to  require 
replacement  of  certain  Bendix  ignition 
coils  and  rotating  magnets  that  have 
accumulated  2000  or  more  houn  time  in 
service  (TIS).  That  action  was  prompted 
by  reports  of  accidents  caused  by 
magneto  failures.  That  condition,  if  not 
corrected,  could  result  in  magneto 
failure  and  subsequent  engine  failure. 

Since  1985,  theFAA  has  received 
reports  of  92  accidents  involving  22 
fatalities  caused  by  failures  of  magnetos 
incorporating  old«r  Bendix  ignition 
coils  and  rotating  magnets  in 
accordance  with  AD  73-07-04.  In 
addition,  the  FAA  has  determined  that 
these  magentos  had  low  TIS  and 
therefore,  were  not  required  to  be 
replaced. 

Therefore,  this  AD  would  require 
replacement  of  all  Bendix  ignition  coils 
and  rotating  magnets,  regardless  of  total 
TIS.  For  the  S-1200  series  magnetos, 
this  AD  requires  replacing  only  the 
ignition  coils  as  the  rotating  magnetos 
on  that  series  magneto  already 
incorporates  the  improved  TCM  design. 
Additionally,  this  AD  would  require 
marking  magnetos  to  indicate 
compliance  with  this  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  Service 
Bulletin  (SB)  No.  637,  dated  December 
1992,  that  describes  procedures  for 
replacing  all  Bendix  ignition  coils  and 
rotating  magnets  with  improved 
serviceable  TCM  ignition  coils  and 
rotating  ma^ets.  and  remarUng 
magnetos  to  indicate  compliance  with 
this  SB. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  73-07-04  to  require 
replacing  all  Bendix  ignition  coils  and 
rotating  magnets,  regi^less  of  TIS,  with 
improved  serviceable  TCM  ignition 
coils  and  rotating  magnets  at  either  the 
next  100  hour  inspection,  the  next 
annual  inspection,  the  next  progressive 
inspecticm.  or  the  next  100  houn  TIS 
after  the  elective  date  of  this  AD. 
whichever  occure  first.  For  S-1200 
series  magnetos,  the  AD  would  require 
replacing  only  the  ignition  coils  as  the 
rotating  magnets  (» that  series  magneto 
already  incorporates  the  improved  TCM 
design.  Additionally,  the  proposed  AD 
would  require  remarking  magnetos  to 
indicate  compliance  wiUi  this  AD. 
There  are  approximately  20.000 
magnetos  of  the  affected  desigA  that  are 
installed  on  aircraft  of  U.S.  registry  and 
that  it  would  take  approximately  1  work 


hour  per  magneto  to  accomplish  the 

[>roposed  actions,  and  that  the  averse 
abor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $700  per  magneto.  Based 
on  these  figures,  the  total  cost  impact  of 
the  propoMd  AD  on  U.S.  operators  is 
estimated  to  be  $15,100,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
rederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADOflESSES." 

List  of  Sttbiects  faa  14  CFR  Part  39 

Air  transportati(m.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Anendmeiri 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3B-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follo«vs: 

Aolberity:  49  U.S.C.  App.  13M(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 


130.13 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1731  (38  FR 
27600,  October  5, 1973)  and  by  adding 
a  new  airworthiness  directive  to  rsed  as 
follows: 

TeledjTM  ContiiMBtal  Motors:  Docket  No. 

93-ANB-44.  Supersedes  AD  73-07-04. 

Amendment  39-1731. 
AppHcabilhy.  Teledyne  Continental 
Motors  (TCM)  (fbnnerly  Bendix)  S-20.  S- 
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200,  and  S-600  series  magnetos  with  red  or 
black  Bandix  (not  TCM)  data  plates  having 
serial  numbei  16057  and  lower  (with  and 
without  an  A  prefix):  S-20.  S-200.  S-600. 
and  S-1200  series  magnetos  with  blue 
Bendix  (not  TCM]  data  plates  having  serial 
numbers  901001  and  lower,  and  S-1200 
series  magnetos  with  red  Bendix  (not  TCM) 
data  plates  having  serial  number  132843  and 
lower  (with  and  without  an  A  prefix).  These 
magnetos  are  installed  on  but  not  limited  to 
piston  powered  aircraft  manufactured  by 
Beech,  Cessna,  Mooney,  and  Piper. 

CompliancB:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  hilure  and  subsequent 
engine  {ailure,  accomplish  the  following: 

(a)  For  TCM  (formerly  Bendix)  S-20,  S- 
200,  and  S-600  series  magnetos,  replace  all 
Bendix  ignition  coils  and  rotating  magnets 
identified  in  the  Detailed  Instructions  of 
TCM  Service  Bulletin  (SB)  No.  637.  dated 
December  1992,  with  appropriate  serviceable 
ignition  coils  and  rotating  magnets  at  the 
next  100  hour  Inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  time  in  service  (TIS) 
after  the  e^iBctive  date  of  this  AD,  whichever 
occurs  first 

(b)  For  TCM  (formerly  Bendix)  S-1200 
series  magnetos,  replace  all  Bendix  ignition 
coils  identified  in  the  Detailed  Instructions  of 
TCM  SB  Na  637,  dated  December  1992,  with 
appropriate  serviceable  ignition  coils  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD.  whichever  occurs  first. 

NalK  The  rotating  magnets  on  the  S-1200 
series  magnetos  already  incorparate  the 
improved  TCM  design. 

(c)  After  compliance  with  paragraphs  (a)  or 
(b)  of  this  AD,  as  applicable,  and  prior  to 
further  flight,  mari^  the  magneto  in 
accordance  with  the  Identification 
Instnictions  of  TCM  SB  No.  637,  dated 
December  1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircnfl  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  Aircraft  Certification 
Office. 

N«lK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be  | 
accompUshed. 

Issued  in  Burlington,  Massachusetts,  on 
July  14, 1993.  j 

Managpr.  Engine  and  PropeUar  Dtnctomte. 
Aircrafi  Certification  Service. 

[FR  Doc  93-17538  Filed  7-22-93;  8:45  am] 
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14CFRPart39 

[DodiM  No.  n-AME-Oq 

AJfwortMn— ■  Directiv— ;  Ttltdyne 
ConlitMntai  Motors  lO- 360,  TBIO-360. 
LTSlO-360.  IO-S20,  TSIO-620,  and 
LT8IO-820  SerlM  EngloM 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Teledyne  Continental  Motors  (TCM)  lO- 
520  and  TSIO-520  series  engines,  that 
currently  requires  ultrasonic  inspection 
for  cracks,  and  replacement  of  the 
crankshaft,  if  a  crack  is  found.  This 
action  would  require  determining  if  the 
crankshafts  installed  on  certain  TCM 
ia-360.  TSIO-360,  LTSIO-360,  IO-520, 
TSIO-520,  and  LTSIO-520  series 
engines  were  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR) 
process,  and  replacement  of  all 
crankshafts  manufactured  using  the 
airmelt  process  with  serviceable 
crankshafts  manufactured  using  the 
VAR  process.  This  proposal  is  prompted 
by  reports  of  crankshaft  failures  due  to 
subsurface  fatigue  cracks  on  engines 
that  had  been  inspected  in  accordance 
with  the  current  AD.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  crankshaft  failure 
and  subsequent  engine  failure. 
DATES:  Comments  must  be  received  by 
September  21, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Qiief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-08. 12  New  England  Executive 
Paik.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  refsronced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Parte.  Burlington.  MA. 
FOR  FURTHER  MFORMATWN  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  OtRce,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  suite  210C.  Atlanta.  GA  30349; 
telephrae  (404)  991-3810.  fax  (404) 
991—3606. 


SUPPI^MENTARY  INFORMATION: 

Conuneiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-08."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-ANE-08, 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

On  September  16. 1987,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  87-23-08.  Amendment  3&-5735  (52 
FR  41937.  October  30, 1987),  to  require 
ultrascmic  inspection,  and  replacement, 
if  a  crack  is  found,  in  crankshafts 
installed  on  certain  Teledyne 
Continental  Moton  (TCM)  IO-520  and 
TSIO-520  engines.  That  action  was 

grompted  by  reports  of  crankshaft 
lilures  due  to  subsurface  cracking.  That 
condition,  if  not  corrected,  could  result 
in  crankshaft  Eailun  and  subsequent 
ensine  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  51 
incidents  of  crankshaft  failures  due  to 
subsurface  fatigue  cracks,  with  43 
failures  on  TCM  IO/TSIO-520  series 
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engines  and  8  failures  on  TCM  lO/ 
TSIO-360  series  engines.  The  FAA's 
investigation  revealed  that  all  these 
crankshafts  were  manufactured  using 
the  ainnelt  process.  In  1978  TCM  began 
using  vacuum  arc  remelt  (VAR)  process 
in  the  forging  of  crankshafts  for  use  in 
a  number  of  its  engines.  This  process  is 
designed  to  produce  a  forging  with  the 
smallest  amount  of  impurities  in  the 
finished  product  and  to  provide  the 
greatest  reliability  and  resistance  to 
imusual  operating  circumstances.  Since 
1978  the  FAA  has  received  only  4 
reports  of  failures  of  crankshafts 
manufactured  using  the  VAR  process, 
with  3  failures  on  TCM  IO/TSIO-520 
series  engines  and  1  failiu«  on  a  TCM 
TSIO-360  engine. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (SB)  No. 
M92-16,  dated  September  29, 1992,  that 
describes  procedures  for  determining  if 
crankshafts  were  manufactured  using 
the  airmelt  process  or  VAR  process. 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  87-23-08  to  require 
determining  if  the  crankshafts  installed 
on  certain  TCM  IO-360.  TSIO-360, 
LTSIO-360,  IO-520.  TSIO-520,  and 
LTSIO-520  series  engines  were 
manufactured  using  the  airmelt  or  VAR 
process,  and  replacing  all  crankshafts 
manufactiu^d  using  the  airmelt  process 
with  serviceable  crankshafts 
manufactured  usin^  the  VAR  process. 

There  are  approximately  15,500 
engines  of  the  affected  design  that  are 
installed  on  aircraft  of  U.S  registry.  The 
FAA  estimates  that  it  woidd  take 
approximately  1  hour  per  engine  to 
accomplish  the  proposiad  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  cost 
approximately  $2200  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposad  AD  on  U.S.  operators  is 
estimated  to  be  $34,952,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 

!)roposal  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
oeitiiy  that  this  proposed  regulation  (1) 
is  not  a  "maior  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 


and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "A00RE88E8." 

List  of  Sub|ects  in  14  CFR  Pari  39 

Air  transportation,  Aircraft,  Aviation 
safaty.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421 
and  1423: 49  U.S.Q  106(g}:  and  14  CFR 
11.89. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5735  (52  FR 
41937,  October  30, 1987)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

TeiadyM  Continental  Motorr  Docket  No. 
93-AN&08.  Supersedes  AD  87-23-08, 
Amendment  39-5735. 

Applicability:  Teledyne  Continental 
Motora  (TCM)  10-360.  TSIO-360,  LTSIO- 
360.  IO-520.  TSIO-520.  and  LTSIO-520 
series  engines  Iniilt  on  or  prior  to  Dec8ml)er 
31. 1980;  rebuilt  10-360,  TSIO-360,  LTSIO- 
360,  IO-520,  TSIO-520,  and  LTSIO-520 
series  engines  with  serial  numbers  lower 
than  those  listed  in  TCM  Mandatory  Service 
Bulletin  (SB)  No.  M92-16,  dated  September 
29, 1992;  and  fiactory  overhauled  10-360, 
TSIO-360.  LTSIO-360.  IO-520.  TSIO-520, 
and  LTSIO-520  series  engines  with  serial 
numbers  of  901202H  and  lower.  These 
engines  are  installed  on,  but  not  limited  to. 
Beech  Baron  and  Bonanza  series;  Bellanca 
Viking  300;  Cessna  Models  172XP.  188, 
A185,  A188,  206.  T206,  207,  T207,  TU207, 
210,  T210,  P210.  303.  310.  310,  320.  336,  337. 
T337,  P337, 340, 401, 402, 414,  and  T41B/C: 
Colemill  Conversion  of  Commander  SOOA; 
Commander  2000;  Bml>raer  Model  EMB  810; 
Goodyear  Airship  Blimp  22;  Maule  Model 
M-4;  Mooney  Models  231  and  252;  Navion 
H;  Pierre  Robin  HRlOO;  Piper  Models  PA-28- 
201T,  Piper  Seneca  n  and  ni;  Prinair 
Dehavilland  Heron;  and  Reims  Models 
FR172,F337,FT337. 

Compliance:  Required  as  indicated,  unless 
accomplished  pre^usly. 


To  prevent  crankshaft  feilure  and 
subsequent  engine  failure,  accomplish  the 
fallowing: 

(a)  At  the  next  engine  overhaul  or 
whenever  the  crankshaft  is  removed  from  the 
engine,  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  determine  if  tho 
crankshaft  was  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR)  process 
in  accordance  with  the  identification 
procedures  described  in  TCM  Mandatory  SB 
No.  M92-16,  dated  September  29, 1992. 

(b)  If  the  cranlcshaft  was  manufectured 
using  the  ainnelt  process,  or  if  the 
manubcturing  process  is  unknown,  prior  to 
further  flight,  remove  from  service  and 
replace  with  a  serviceable  crankshaft 
manufactured  using  the  VAR  process. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  tie 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodbs  of 
compliance  with  this  airw  lirthiness  directive, 
if  any,  may  be  obtained  from  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  17, 1993. 
Michael  H.  Borfitz, 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-17543  Filed  7-22-93;  8:45  amj 
BtUMQ  cocc  4»ie-t>-r 


14  CFR  Pan  71 

[Airspace  DocM  No.  92-AWA-S] 

PropoMd  Estabiishmant  of  Ctesa  C 
Airapaca;  Aahevilla  Regional  Airport; 
NC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  C  airapace  at  the 
Asheville  Regional  Airport,  Asheville, 
NC  Asheville  Regional  Airport  is  a 
public-use  facility  with  an  operating 
control  tower  served  by  a  Level  ID 
Terminal  Radar  Approach  Control 
Facility  (TRACON)  at  which  a  Terminal 
Radar  Service  Area  (TRSA)  is  currentiy 
in  effact.  Airapace  Reclassification, 
which  becomes  effiactive  September  16, 
1993.  will  discontinue  the  use  of  term 
"airport  radar  service  area"  and  replace 
it  with  the  designation  "Class  C 
airapace."  The  establishment  of  this 
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Qass  C  ainpaos  wrould  isquin  pilots  to 
mainliia  IwtMvay  radio 
comniunications  with  air  traffic  control 
(ATC)  whila  in  tira  Claas  C  airspace, 
hnpletiwntalion  of  the  Class  C  airspace 
would  promote  the  efficient  control  of 
air  tramc  and  reduce  the  risk  of  midair 
coliisinn  in  the  terminal  area. 
OATCS:  Coounents  must  be  received  on 
or  befaca  Soptamber  21. 1993. 
AOONCno:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-IOI.  Airspace  Docket  No.  92- 
AWA-8.  BOO  Independence  Avenue. 
SW..  Waafaiogton,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Ruke  Docket,  Office  of  the  Chief 
Counsel.  Room  916.  weekdays,  except 
Federal  boiidays,  between  8:30  a.m.  and 
5  p.m. 

An  tnformal  docket  may  al.so  be 
examined  during  normal  business  hours 
at  the  ofBoe  of  the  Regional  Air  Traffic 
Division.  3400  Norman  Berry  Drive,  East 
Point.  GA  30344. 

FOR  FUmCR  MFOfWATION  CONTACT: 
Norman  VI.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Air^Mca-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,1 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPtXMSITMlY  mformation: 

Comments  Invited  I 

Interested  parties  are  Invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy-related 
a^Mcts  of  the  proposal. 
Comrnunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  abore.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comnwnts  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AWA-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commoiter.  All  commimications 
received  on  or  beftxe  the  specified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
prooosed  rule.  The  proposal  contained 
in  tnis  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  wrill  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM*e 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  PubUc  Inquiry 
Center,  APA-220.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisoiy  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

Background 

On  April  22. 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
incraasiog  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Group  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  and  Model  B, 
the  .\irport  Radar  Service  Area  (ARSA) 
configuration,  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28,  1983:  48  FR 
342B6)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX,  and  the  Port  of 
Columbus  International  Airport. 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28, 1983,  48  FR 
50038)  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  lecoounendation  and,  on  February 
27, 1985,  issued  a  final  rule  (50  FR 
92S2:  March  6, 1985)  defining  ARSA 


airspace  and  establishing  air  traffic  rules 
for  op«ation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin.  TX. 
Columbus,  OH.  and  the  Baltimore/ 
Washington  International  Airports  (SO 
FR  9250:  March  6. 1985).  The  FAA 
stated  that  fiituie  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  NAR 
Task  Group.  The  task  group  stated  that 
because  of  the  diRerent  levels  of  service 
offered  in  terminal  areas,  such  as 
Asheville  Regional  Airport,  users  are 
not  always  sure  of  what  restrictions  or 
privileges  exist  or  how  to  cope  with 
them.  According  to  the  NAR  Task 
Group,  there  is  a  shared  feeling  among 
users  that  TRSA's  are  often  p(X)rly 
defined,  are  generally  dissimilar  in 
dimensions,  and  encompass  more  area 
than  is  necessary  or  desirable.  There  are 
other  users  who  believe  that  the 
voluntary  nature  of  the  TRSA  does  not 
adequately  address  the  problems 
associated  with  nonparticipating  aircraO 
operating  in  relative  proximity  to  the 
airport  and  associated  approach  and 
departure  courses.  The  consensus 
among  the  user  organizations  is  that 
within  a  given  standard  airspace 
designation,  a  terminal  radar  facility 
should  provide  all  pilots  the  same  level 
of  service  and  in  the  same  manner,  to 
the  extent  feasible. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix. 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  establiidted  ARSA's  at 
121  locations  under  a  paced 
implementation  plan  to  repiace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  that  warrant 
implementation  of  an  ARSA.  Under 
Airspace  Reclassification.  ARSA's  will 
become  Class  C  airspace  effective 
September  16. 1993. 

This  notice  proposes  to  establish 
Class  C  airspace  at  a  location  which  was 
not  identified  as  a  candidate  for  an 
ARSA  in  the  preemble  to  Amendment 
No.  71-10  (50  FR  9252).  The  Asheville 
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Regional  Airport  did  not  meet  the 
numerical  ARSA  criteria  candidacy  as 
set  by  the  NAR  Task  Group  at  that  time. 

The  Asbeville  Regional  Airport  is  a 
public-use  airport  with  an  operating 
control  tower  served  by  a  Level  HI 
TRACON.  at  which  a  TRSA  is  in  effect. 
A  TRSA  consists  of  the  airspace 
surrounding  a  designated  airport  where 
ATC  provides  radar  vectoring, 
sequencing,  and  separation  for  all 
aircraft  operating  under  instrument 
flight  rules  (IFR)  and  for  participating 
aircraft  operating  under  visual  flight 
rules  (VFR).  TRSA  airspace  and 
operating  rules  are  not  established  by 
regulation,  and  participation  by  pilots 
operating  in  the  TRSA  under  VFR  is 
voluntary,  although  pilots  are  urged  to 
participate.  This  level  of  service  is 
known  as  Stage  III  and  is  provided  at  all 
locations  identified  as  TRSA's. 

Current  symptoms  of  potential  safety 
problems  within  the  Asheville  TRSA. 
which  indicate  a  need  for  Class  C 
airspace,  include  the  volume  of 
passenger  enplanements  and  the 
complexity  of  aircraft  operations  at 
Asheville.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
VFR  and  IFR  aircraft  that  vary  widely  in 
speed  and  maneuverability.  As  this  mix 
increases,  so  does  the  potential  for 
midair  collisions.  The  volume  of 
passenger  enplanements  at  Asheville  for 
calendar  year  1990  was  268,683,  for 
calendar  year  1991  was  261.740,  and  for 
January-September  1992  was  215,068. 
This  volume  of  passenger  enplanements 
and  aircraft  operations  meets  the  FAA 
criteria  for  establishing  Class  C  airspace 
to  enhance  safety. 

ThePnqpoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
establish  Class  C  airspace  at  the 
Asheville  Regional  Airport,  Asheville, 
NC.  Asheville  Regional  Airport  is  a 
public  airport  with  an  operating  control 
tower  served  by  a  Level  III  TRACON,  at 
which  a  TRSA  is  in  effiect. 

The  FAA  published  a  final  rule  (50  FR 
9252;  March  6. 1985)  which  defines  an 
ARSA,  which  will  become  Class  C 
airspace,  and  prescribes  operating  rules 
for  aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA.  The  final  rule 
provides,  in  part,  that  all  aircraft 
arriving  at  any  airport  in  an  ARSA  or 
flying  through  an  ARSA,  must:  (1)  Prior 
to  entering  tiie  ARSA,  establish  two-way 
radio  communications  with  the  ATC 
facility  having  jurisdiction  over  the  area; 
and  (2)  while  in  the  ARSA,  maintain 
two-way  radio  communications  with 
that  ATC  facility.  For  aircraft  departing 


fit>m  the  primary  airport  within  an 
ARSA,  or  a  satellite  airport  with  an 
operating  control  tower,  two-way  radio 
communications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  the  ARSA.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  the  ARSA,  two-way  radio 
communications  must  be  established 
with  the  ATC  facility  having 
jurisdiction  over  the  area  as  soon  as 
practicable  after  takeoff  and  thereafter 
maintained  while  operating  within  the 
ARSA  (14  CFR  91.130). 

Pursuant  to  Federal  Aviation 
Regulations  91.123  (14  CFR  91.123)  all 
aircraft  operating  within  an  ARSA 
(Class  C  airspace  effective  September 
16, 1993)  are  required  to  comply  with 
all  ATC  clearances  and  instructions. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  from 
any  of  the  operating  requirements  of  the 
rule  when  safety  considerations  justify 
the  deviation  or  more  efficient 
utilization  of  the  airspace  can  be 
attained.  Ultralight  vehicle  operations 
and  parachute  jumps  in  an  a!rSA  (Class 
C  airspace)  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization.  ^ 

The  FAA  adopted  the  NAR  Ta.sk 
Group  recommendation  that  each  ARSA 
be  of  the  same  airspace  configuration 
insofar  as  is  practicable.  The  standard 
ARSA  (Class  C  airspace)  consists  of  that 
airspace  within  5  nautical  miles  of  the 
primary  airport,  extending  from  the 
surface  to  an  altitude  of  4,000  feet  above 
that  airport's  elevation,  and  that 
airspace  between  5  and  10  nautical 
miles  from  the  primary  airport  from 
1 ,200  feet  above  the  surface  to  an 
altitude  of  4,000  feet  above  that  airport's 
elevation.  Proposed  deviations  from  this 
standard  have  been  necessary  at  some 
airports  because  of  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  §  71.51  of  part 
71  and  §§91.1  and  91.130  of  part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  71,  91)  effective  September 
16, 1993.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Etatum  83.  Class  C  airspace 
designations  are  published  in  paragraph 
4000  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  as  of 
September  16, 1993.  The  Class  C 
airspace  designation  listed  in  this 


document  would  be  published 
subsequently  in  the  Order. 

Regulatory  Evaluation  Sumnury 

The  Faa  has  determined  that  this 
rulemaking  is  not  "major"  as  defined  by 
Executive  Order  12291.  and  therefore  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits, 
which  are  summarized  below,  for  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Cost! 

The  FAA  has  determined  that 
establishing  the  proposed  Asheville 
Class  C  airspace  would  impose  a  one- 
time administrative  cost  of  $535 
(discounted  1992  dollars)  on  the  FAA. 
For  the  aviation  community  (namely, 
aircraft  operators  and  fixed-based 
operators),  the  NPRM  would  impose 
only  negligible  costs.  The  potential  costs 
of  the  proposed  Class  C  airspace  and 
discussed  below. 

1.  Potential  FAA  Administrative  Costs 
(air  traffic  controller  staffing,  controller 
training,  and  facility  equipment  costs). 

For  the  proposed  Class  C  airspace 
(and  the  Class  C  airspace  program  in 
general),  the  FAA  does  not  expect  to 
incur  any  additional  costs  for  ATC 
staffing,  training,  or  facility  equipment. 
The  FAA  is  confident  that  it  can  handle 
any  additional  traffic  that  would 
participate  in  radar  services  at  the 
proposed  Class  C  airspace  through  more 
efficient  use  of  personnel  at  current 
authorized  staffing  level.  The  FAA 
expects  to  train  its  controller  force  at 
Asheville  in  Class  C  airspace  procedures 
during  regularly  scheduled  briefing 
sessions  routinely  held  at  Asheville. 
Thus,  no  additional  training  costs  are 
expected.  Modification  of  the  computer 
software  used  to  operate  radar 
equipment  may  be  necessary,  but  this 
has  not  been  necessary  to  date.  No 
significant  equipment  requirements  are 
anticipated. 

2.  Other  potential  FAA 
Administrative  Costs  (revision  of  charts, 
notification  of  the  public,  and  pilot 
education). 

Establishment  of  Class  C  airspace 
throughout  the  country  has  made  it 
necessary,  and  will  continue  to  make  it 
necessary,  to  revise  sectional  charts  to 
remove  existing  airspace  depictions  and 
incorporate  the  new  Class  C  airspace 
boundaries.  The  FAA  currently  revises 
these  sectional  charts  every  6  months. 
Changes  of  the  type  required  to  depict 
Class  C  airspace  are  made  routinely 
during  these  charting  cycles,  and  can  be 
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considmed  an  ofdinary  operating  cost. 
Thus,  the  FAA  does  not  expect  to  incur 
any  additional  charting  costs  as  a  result 
of  the  proposed  Asheville  Qass  C 
airspace.  Pilots  would  not  incur 
addition  costs  obtaining  current  charts 
depicting  Class  C  airspace  because  they 
are  already  required  to  use  only  current 
charts. 

The  FAA  holds  informal  public 
meetings  at  each  proposed  Class  C 
airspace  location.  These  meetings 
provide  pilots  with  the  best  opportunity 
to  learn  both  how  Gass  C  airspace 
works  and  how  it  would  afiiact  their 
local  operations.  The  costs  associated 
with  these  public  meetings  are  incurred 
regardless  of  whether  Class  C  airspace  is 
ultimately  established.  If  the  proposed 
Class  C  airspace  does  become  a  Bnal 
rule,  any  subsequent  public  information 
costs  would  be  strictly  attributed  to  the 
proposal.  For  instance,  the  FAA  would 
distribute  a  Letter  to  Airmen  to  all  pilots 
residing  within  SO  miles  of  the 
Asheville  Class  C  airspace  site  and  issue 
an  Advisoiy  Qrcular  that  would  explain 
the  operation  and  airspace  configuration 
of  the  proposed  Asheville  Class  C 
airspace.  The  combined  Letter  to 
Airmen  and  prorated  Advisory  Circular 
costs  would  be  approximately  $535 
(discounted).  This  one  time  negligible 
cost  would  be  incurred  upon  the  initial 
establishment  ot  the  prof>osed  Class  C 
airspace. 

3.  Potential  Costs  to  the  Aviation 
Community  (circumnavigation  delays, 
and  radio  comm\inicatians). 

The  FAA  anticipetes  Uiat  some  pilots 
who  cunently  transit  the  terminal  area 
without  establishing  radio 
communications  or  participating  in 
Stage  in  sendees  may  choose  to 
drcumnayigate  the  Class  C  airspace 
without  significantly  deviating  from 
their  regnlar  flight  paths.  They  could 
also  remain  dev  of  the  propowd  Class 
C  aiispeoe  by  flying  above  the  ceiling 
(6.200  fset  MSL)  or  under  the  outer  floor 
(4.300  fset  MSL).  The  FAA  estimates 
that  the  proposed  rule  vrould  have  a 
negligiMe.  if  any.  cost  impect  on  non- 
partidpating  aircraft  and  general 
aviation  (GA)  aircraft  operations 
because  of  the  small  deviations  from 
current  fB^  paths  imposed  on  these 
operations. 

The  FAA  recognizes  that  delays  might 
develop  at  Asheville  follovring  the 
initial  esbMidnnent  of  the  proposed 
Class  C  airspaLe.  The  additional  trafBc 
that  ATC  inrald  be  handling  due  to  the 
mandatofy  pilot  paiticipatian 
requiiem—t  may  resuh  in  minor  delays 
to  aircraft  operations.  However,  these 
delays  that  mi^  accur  would  be 
transitiaiial  in  nature.  The  FAA 
contends  that  any  potential  dfdays 


would  eventually  be  more  than  offMt  by 
the  increased  flexibility  afforded 
coatroUsrs  in  handling  traffic  as  a  result 
of  Class  C  airspace  aepuation  standards. 
This  has  been  the  experience  at  the 
three  ARSA's  that  have  been  in  effect  for 
the  longest  period  of  time  as  well  as  at 
more  recently  established  ARSA's.  The 
FAA  does  not  anticipate  that 
establishing  Class  C  airspace  at 
Asheville  would  result  in  any  problems, 
and  the  FAA  expects  a  smooth 
transition  process,  which  has 
characterised  the  majority  of  ARSA  sites 
established  to  date. 

The  FAA  assumes  that  nearly  all 
aircraft  operating  in  the  vicinity  of  the 
proposed  Class  C  airspace  already  have 
two-way  radio  communications 
capability  and  therefore  are  not 
expected  to  incur  any  additional  costs 
as  a  result  of  the  proposed  Class  C 
airspace. 

Benefits 

The  proposed  Asheville  Class  C 
airspace  would  generate  safety  benefits 
in  the  form  of  lowered  risks  of  midair 
collisions  due  to  increased  positive 
control  of  airspace  around  Asheville  for 
several  reasons.  First,  the  Asheville 
Airport  is  located  in  a  very  mountainous 
area,  which  tends  to  force  the  mixture 
of  all  aircraft  into  and  out  of  the  same 
vall^s  and  tunnels.  Second,  the  terrain 
and  lack  of  available  airspace  for  fli^t 
training  causes  local  flying  schools  to 
utilise  the  same  practice  areas.  Finally, 
the  arrivals  and  departures  all  funnel  in 
and  out  of  the  valley,  which  does  not 
allow  for  random  arrival  and  departure 
routes. 

Based  on  the  increased  risk  of  a 
midair  collision  at  Asheville.  the  FAA  is 
proposing  to  establish  Class  C  airspace 
at  Asheville  to  prevent  safety  problems 
from  occurring.  Current  systems  of 
safety  problems  within  the  Ashevillb 
TRSA.  which  indicate  a  need  for  Class 
C  airspace,  includes  the  volume  of 
passenger  enplanements  and  the 
complexity  of  aircraft  operations  at 
Asheville.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
VFR  and  IRF  aircraft  that  vary  widely  in 
speed  and  maneuverability.  As  this  mix 
increases,  so  does  the  potential  for 
midair  collisions.  The  volume  of 
passenger  enplanements  at  Asheville  for 
calendar  year  1900  was  268.683.  for 
calendar  year  1991  was  261,740.  and  for 
January-September  1992  was  215,086. 
This  volume  of  passenger  enplanements 
and  aircraft  operations  meets  the  FAA 
criteria  or  ■«i«M»fhing  Class  C  airspace 
to  enhance  satsty. 

The  Class  C  airspace  program  has  the 
potential  for  redudng  the  risk  of  a 
midair  collision  by  reducing  the  nuiiitmr 


of  near-midair  collisions  (NMAQ.  In  a 
study  of  I^MAC  data,  the  FAA's  Office 
of  Aviation  Safety  (ASF)  found  that 
approximately  15  percent  of  reported 
NMAC's  occur  in  TRSA  airspace.  This 
study  found  that  about  half  of  all 
NMAC's  occur  in  the  1.000  to  5,000  fiset 
altitude  range,  which  is  closely 
comparable  to  the  altitudes  where  pilot 
participation  yrould  be  mandatory  in  the 
proposMod  Class  C  airspace.  This  study 
also  found  that  over  85  percent  of 
NMAC's  occur  under  VFR  conditions 
when  visibility  is  5  miles  or  greater. 
Finally,  the  study  fotmd  that  the  largest 
number  of  NMAC  reports  wrere 
assodatad  wift  IFR  operators  under 
radar  control  conflicting  with  VFR 
traHic  during  VFR  flight  conditions 
below  12.500  feet.  He  mandatory 
partidpation  requirements  of  the  Class 
C  airspace  and  the  radar  services 
provided  by  ATC  to  VFR  as  well  as  IFR 
pilots  would  help  alleviate  such 
conflicts. 

A  study  conducted  by  Engineering  ft 
Economics  Research,  Inc..  for  the 
National  Airapace  Review  Task  Group 
reviewed  NMAC  data  for  Austin  and 
Columbus  during  the  1978  to  1984 
period.  This  study  found  that  the 
presence  of  an  ARSA  reduced  the 
probability  of  NMAC  occiurence  by  38 
percent  at  Austin  and  33  percent  at 
Colinnbus.  Another  FAA  study 
estimated  that  fte  potential  for  NMACs 
could  be  reduced  by  about  44  percent 
Since  near  midair  and  adual  midair 
collisions  result  from  similar  casual 
factors,  a  reduction  in  near  midair 
collisions  as  a  result  of  the  ARSA  (Class 
C  airspace)  program  suggests  that  a 
reduction  in  the  risk  of  midair  collisions 
would  also  happen. 

The  Office  of  Aviation  Policy.  Plans, 
and  Management  Analysis  study  of  the 
ARSA  confirmation  sites  included  a 
detailed  analysis  to  determine  if  a 
reduction  in  midair  collision  risk  might 
result  from  replacing  a  TRSA  with  an 
ARSA.  The  collision  risk  analysis  was 
based  on  the  experience  at  Columbus 
because  recorded  radar  data  through 
Automated  Radar  Teiminal  System 
(ARTS  m-A)  extraction  was  available 
for  Columbus  The  study  focused  on 
conditions  of  iairiy  heavy  VFR  activity 
in  the  terminal  radar  area  since  the 
existence  of  an  ARSA  affects  procedures 
used  to  handle  VFR  traffic  there.  The 
analysis  examined  die  intersections  of 
flight  paths  before  and  after  the  ARSA 
was  inslallad  because  the  replacement 
of  a  TRSA  with  an  ARSA  might  alter  the 
routes  of  travel,  paitkailaily  for  aircraft 
that  did  netpreviottsly  participate  in 
the  TRSA.  liie  flight  p^  analvsis 
focused  on  the  areas  immadiataly 
around,  under,  and  over  the  ARSA ,  and 
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detennined  that  there  was  no 
compression  of  traffic  in  this  airspace 
following  installation  of  the  ARSA.  In 
the  absence  of  compression,  the  study 
concluded  that  the  mandatory 
participation  requirement  far  all  aircraft 
operating  within  an  ARSA  resulted  in  a 
75  percent  reduction  in  midair  collision 
risk. 

The  circumstances  observed  at  the 
Columbus  test  site  may  not  be  the  same 
at  other  TRSA  locations  and  the  75 
percent  reductira  in  midair  collision 
risk  measured  there  may  not  be 
achieved  at  other  ARSA  sites.  Therefore, 
the  FAA  conservatively  estimates  that 
the  ARSA/Class  C  airspace  program 
would  reduce  the  risk  of  a  midair 
collision  by  50  percent  at  TRSA 
locations. 

The  reduction  of  midair  collision 
risks  by  50  percent  would  resuh  in  the 
prevention  of  one  midair  collision 
nationally  every  one  to  two  years.  The 
quantifiable  benefits  of  preventing  a 
midair  collision  can  range  from  less 
than  $150,000  by  preventing  a  minor 
non-fatal  collision  between  GA  aircraft 
to  $250  million  by  preventing  a  midair 
collision  involving  a  passenger  |et 
airplane.  Establismnent  of  the  proposed 
Asheville  Qass  C  airspace  would 
contribute  to  this  improvement  in 
aviation  safety. 

Ordinarily,  the  benefit  of  a  reduction 
in  the  risk  of  midair  collisions  from 
establishing  Class  C  airspace  would  be 
attributed  entirely  to  the  ARSA/Qass  C 
airspace  program.  However,  an 
indeterminant  amount  of  the  benefits 
have  to  be  credited  to  the  interaction  of 
the  proposed  Class  C  airspace  (and  the 
ARSA/Class  C  airspace  program  in 
general)  with  the  Mode  C  Rule,  which 
in  turn  interacts  with  the  Traffic  Alert 
Collision  Avoidance  System  (TCAS) 
Rule.  That  is  because  the  proposed 
Asheville  Class  C  airspace,  as  well  as 
other  designated  airspace  actions  that 
require  Mode  C  transponders,  cannot  be 
separated  from  the  benefits  of  the  Mode 
C  and  TCAS  Rules.  The  Terminal 
Control  Area  (Qass  B  airspace)  and 
ARSA  (Class  C  airspace)  programs 
(including  the  proposed  Asheville  Class 
C  airspace),  plus  the  Mode  C  and  TCAS 
Rules  share  potential  benefits  totaling 
$4.2  billion. 

ConqMriaoB  of  Costs  and  Benefits 

The  FAA  has  determined  that  the 
proposed  rule  to  establish  Class  C 
airspace  at  Asheville  would  impose  a 
negugible  cost  of  $535  on  the  agency. 
When  this  cost  estimate  of  $535  is 
added  to  the  total  cost  of  ARSA  (Class 
C  airspace)  and  Terminal  Control  Area 
(Class  B  airspace)  programs  and  the 
Mode  C  Rule  and  TCAS  Rule,  the  costs 


would  still  be  less  than  the  total 
potential  safisty  benefits.  The  proposal 
would  also  generate  some  benefits  in  the 
form  of  enhanced  operational  efficiency. 
In  addition,  the  proposal  would  only 
impose  negligible  additional  costs  to  the 
aviation  commxmity.  Thus,  the  FAA 
believes  that  the  proposed  rule  would 
be  cost-benefidal. 


International  Trade  Impact 

The  proposal  would  only  affect  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  Adieville.  NC 
The  proposal  would  not  impose  a 
competitive  trade  advantage  m 
disadvantage  on  foreign  firms  in  the  sale 
of  either  foreign  aviation  products  or 
services  in  the  United  States.  In 
addition,  domestic  firms  would  not 
incur  a  competitive  trade  advantage  or 
disadvantage  in  either  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  coimtries. 

Initial  ReguUtory  Fkxibaity 
Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.1 4A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic 
impact  means  annualized  net 
compliance  costs  to  an  entity,  which 
when  adjusted  for  inflation,  is  greater 
than  or  equal  to  the  threshold  cost  level 
for  that  entity.  A  substantial  number  of 
small  entities  means  a  number  that  is 
eleven  or  more  and  is  more  than  one- 
third  the  number  of  small  entities 
subject  to  a  proposed  or  existing  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  the  proposed  rule  are  fixed- 
base  operators,  flight  training 
operations,  and  o^er  small  aviation 
businesses  located  at  Asheville  Airport. 
The  additional  airspace  restrictions 
imposed  by  the  proposed  Class  C 
airspace  should  not  have  an  adverse 
impact  on  small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government  Therefore,  in 
aooordanoe  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  %viU 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatorv  Evaluation,"  the  FAA  has 
determined  that  this  regulation  (1)  is  not 
a  "major  rule"  under  Executive  Order 
12291;  and  (2)  is  not  a  "significant  rule" 
undA  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  It  is  also  certified  that  this  rule 
does  not  require  preparation  of  a 
Regulatory  Flexibility  Analysis  under 
the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaad  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aothariljr:  49  U.S.C  app.  1348(a).  1354(a), 
1510:  B.0. 10654.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
PoinU,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  4000— Subpart  0— Glass  C 
Airvpace 


ASO  NC  C  AdMTilla,  NC  (New! 

Asheville  Regional  Airport  (laL  3S'26'l(r 
N..k)ng.82"'32'31''W.) 

That  airspace  extending  upward  Cram  the 
surface  to  and  including  6,200  feet  MSL 
within  3  miles  either  side  of  the  extended 
runway  centerline  writhin  a  5-mi)e  radius  of 
the  Asheville  Regional  Airport;  and  that 
airspace  north  and  south  of  the  airport 
extending  upward  from  4,300  feet  MSL  to 
and  including  6,200  faet  MSL  within  3  miles 
either  side  of  the  extended  runway  centerline 
at  points  on  a  5-mile  radius  of  the  airport 
expanding  to  within  5  miles  either  side  of  the 
extended  nmway  centerline  at  points  on  a 
10-mile  radius  of  the  airftort.  This  Class  C 
area  is  effective  during  the  specific  days  and 
hours  of  operation  of  the  Asheville  Tower 
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and  Approach  Control  as  attabUahad  in  continuously  published  in  the  Airport/ 

advanca  by  a  Notice  to  Airmea  The  affiBctiva     Facility  Director. 

dates  and  times  will  thereafter  be  •        •        •        •        • 


ISS 


19  93 


UMI 


Issued  in  Washington,  DC.  on  July  8. 1993. 

HarddW.Backar. 

Maaagar,  Ainpace-Rules  and  Aeromuttical 
Information  Division. 

■LUNa  COM  4aia-is-ii 
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ASHEVILLE,  NORTH  CAROLINA 

AIRPORT  RADAR  SERVICE  AREA 

ASHEVnXE  REGIONAL  AIRPORT 
RELD ELEVATION. 216S  FEET 


ASHEVILLEy 


EVILLE  REGIONAL 


^SUG 
VORTAC 


rSDERAL  AVIAHON  ADMINISTRAHON 


ATP-2M 


(FR  Doa  «3-17362  PUed  7-22-03;  8:45  urn] 

MujNa  COM  «t«-i»-e 


■-   -  -^ -^Aj^;^i^*j*;^^-2r±:-**^ 


/  Vol.  58.  No.  140  /  Friday.  July  23.  1993  /  Proposed  Rules 


DEPARTMENT  OF  COMMERCE 
NsllonsI  Institute  of  StMidSftfs  snd 


15CFRPW1286 
{DoekM  No.  KOaSS-aOTC] 
RM069»-AB17 


EstablishnMnt  of  th«  Nationil 
Vdunlwy  Confonnlty  Aifstment 
SyttMii  Evaluation  Program 

AfiCNCV:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Proposed  rule;  request  for 
public  comments. 


UMI 


r:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  hereby 
proposing  to  establish  the  National 
Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  Program. 
The  program  will  enable  the  Department 
of  Commerce,  acting  through  NIST.  to 
evaluate  and  recognize  competently 
conducted  conformity  assessment 
activities.  The  results  of  NIST 
evaluations  will  provide  a  basis  for  the 
U.S.  Government  to  assure  foreign 
governments  that  qualified  conformity 
assessment  bodies  are  competent  to 
satisfy  their  regulatory  requirements. 
The  program  is  complementary  to  those 
of  otner  Federal  agencies  and  is 
intoided.  together  with  those  programs, 
to  provide  the  basis  for  U.S.  government 
negotiations  with  foreign  governments 
to  gain  their  recognition  of  U.S.-based 
conformity  assessment  bodies  as 
providing  results  acceptable  for 
regulatory  purposes. 

The  program  is  intended  to  cover 
organizations  engaged  in  product 
sample  testing,  product  certification, 
and  quality  system  registration  and  most 
araedally.  their  accreditors.  NIST  will 
ooer  its  evaluations,  based  on  publicly 
developed  requirements,  on  a  ree-for- 
service  basis  and  will  provide  those 
meeting  the  requirements  with  a 
certificate  of  recognition.  NIST  will 
maintain  lists  of  all  recognized 
organizations  and,  in  the  case  of 
recognized  accreditation  bodies,  lists  of 
conformiW  assessment  bodies 
accredited  by  them. 

The  establishment  of  this  program 
reflects  the  growing  importance  of 
conformity  assessment  activities  to 
intnnational  trade.  It  is  primarily 
intended  to  assist  U.S.  manuCscturers  in 
meeting  foreign  technical  regulatory 
requirements  on  a  cost-efiiective  basis. 
The  program  is  expected  to  enhance 
U.S.  trade  with  other  nations. 
OATEt:  Comments  on  this  proposed  rule 
must  be  received  by  Octotwr  6. 1993. 


A00NE88ES:  Comments  should  be 
submitted  in  writing  to  Dr.  Stanley  I. 
Warshaw,  Director.  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology.  Administration 
Building,  room  A603,  Gaithersburg.  MD 
20899  or  by  telefax  at  301-963-2871. 
TOR  RMTHER  MFORMATION  CONTACT:  Mr. 
John  L  Donaldson,  Chief.  Standards 
Code  and  Information,  or  Robert  L. 
Gladhill.  Program  Manager,  by  mail  at 
Admin.  Bldg.,  room  A629,  NIST, 
Gaithersburg.  MD  20899;  by  telefax  at 
301-963-2871;  or,  by  telephone  at  301- 
975-4029. 

8UPPl£IIENTARY  MFOfMATION:  As  a 
consequence  of  the  joint  communique 
issued  by  former  Commerce  Secretary 
Mosbacher  and  European  Community 
Commission  Vice  President  Bangemann 
in  June  1991,  and  in  response  to  related 
private  sector  testimony  at  hearings  of 
the  Department  of  Commerce  conducted 
by  the  International  Trade 
Administration  (TTA)  in  1989  and  the 
National  Institute  of  Standards  and 
Technology  (NIST)  in  1990,  it  has  been 
concluded  the  U.S.  government  will 
respond  to  requirements  by  U.S.  trading 
partners  for  governmental  assurance 
that  U.S.-based  conformity  assessment 
activities  are  competently  performed  in 
addressing  the  regulatory  requirements 
of  those  foreign  governments.  This  can 
be  effectively  accomplished  by 
government  evaluation  of  conformity 
assessment  activities  carried  out  in  the 
U.S.  and  government  attestation  to  the 
competency  of  their  conduct 

On  March  27. 1992,  NIST  published 
in  the  Federal  Register  a  request  for 
commmts  on  a  proposal  to  establish  a 
voliuitary  Conformity  Assessment 
Systems  Evaluation  (CASE)  Program, 
intended  to  evaluate  the  competency  of 
requesting  conformity  assessment 
bodies  in  carrying  out  specified 
activities.  Noted  to  be  of  particular 
importance  were  product  sample 
testing,  product  certification,  and 
quality  system  reeistration. 

Dunng  the  public  comment  period, 
which  closed  September  30, 1992,  NIST 
received  173  written  responses  to  the 
request,  ten  of  which  did  not  bear 
directly  on  the  proposal.  All  responses 
are  available  for  review  at  the 
Department  of  Commerce  Records  and 
Inspection  Facility,  room  6020,  Hoover 
Building,  Washington,  DC  20230. 

Respondents  represented  a  cross- 
section  of  interested  and  affected 
parties,  e.g..  individuals,  trade 
associations,  standards  developers,  large 
corporations,  small  and  mid-size 
business,  consulting  firms,  testing 
laboratories,  quality  system  registrara, 
and  other  organizations  involved  or 


interested  in  various  aspects  of 
conformity  assessment. 

Responses  were  categorized  by  type  of 
organization  and  whether  from  a  "user" 
or  "operator"  with  respect  to  conformity 
assessment  services.  Twenty  distinct 
categories  were  identifed.  llie  aggregate 
results  were  examined  against  the 
results  for  each  of  these  categories  and 
the  differences  were  evaluated.  Of  the 
163  responsive  comments,  43  were 
generally  supportive  of  the  program.  19 
generally  opposed  it.  and  80  supported 
a  limited  program  that  would  recognize 
the  evaluations  of  private  sector 
organizations;  21  comments  did  not 
indicate  any  position  on  what  part  of 
the  program  should  be  implemented. 
Generally  comparable  results  were 
obtained  when  the  responses  for  most  of 
the  twenty  categories  were  separately 
analyzed. 

Many  respondents  expressed  concern 
that  a  program  which  recognizes  the 
competence  evaluations  of  others  and 
which  also  ofiiers  to  perform  the  same 
competency  evaluations  presents  a 
conflict  of  interest,  and  that  this  should 
be  avoided.  A  number  of  respondents 
also  expressed  the  opinion  that 
establishing  criteria  and  operating  the 
program  should  be  a  cooperative  effort 
between  the  government  and  the  private 
sector.  Others  expressed  conflicting 
concerns  about  the  timing  of  the 

Eroposal,  some  saying  that  it  should 
ave  come  sooner,  some  considering  it 
to  be  prematiue.  Comment  was  also 
offered  that  the  acronym  "CASE"  was 
already  in  use  and  should  be  avoided. 

Based  on  the  analysis  of  the 
comments.  NIST  concludes  that  there  is 
ample  support  for  NIST  to  undertake  a 
voluntary  program  to  provide  (1) 
recognition  of  accreditation  bodies  for 
evaluating  conformity  assessment 
activities  related  to  regulations  of 
foreign  governments;  and  (2) 
accreditation  (of  conformity  assessment 
bodies)  only  when  (a)  specifically 
required  by  law  or  another  federal 
agency,  or  (b)  it  is  in  the  pubUc  interest 
and  no  accreditation  body  offers  a 
needed  service. 

All  applicable  comments  were 
reviewed  and  incorporated,  as 
appropriate,  into  this  proposal. 

Request  for  ConuiMnts 

The  Director  of  the  National  Institute 
of  Standards  and  Tef:hnology.  requests 
comments  on  this  proposed  rule 
pertaining  to  the  National  Voluntary 
Conformity  Assessment  System 
Evaluation  (NVCASE)  Prc^am. 

Persons  interested  in  commenting  on 
this  proposed  rule  should  submit  their 
comments  in  writing  to  the  above 
address.  All  comments  received  in 
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response  to  this  notice  will  become  part 
of  the  public  r&cord  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Reference 
and  Records  Inspection  Facility,  room 
6020,  Hoover  Building.  Washington,  DC 
20230. 

Additional  Information 

Executive  Order  12291 

The  Director,  NIST,  has  determined 
that  this  rule  is  not  a  ma)or  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  because  it  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies  or  geographic 
regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment, 
investment,  productivity, 
innovation,  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or 
export  markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Older 
12612. 

Executive  Order  12372 

This  rule  does  not  involve  Federal 
financial  assistance,  direct  Federal 
development,  or  the  payment  of  any 
matching  funds  from  a  state  or  local 
govenmient.  Accordingly,  the 
requirements  of  Executive  Order  12372 
are  not  applicable  to  this  rule. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because 
program  participation  is  on  a  volimtary 
basis.  The  proposed  program  addresses 
the  needs  of  business  entities  engaging 
in  international  trade  and  furthermore 
does  not  affect  a  substantial  number  of 
small  business  entities.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 
required  to  be  prepared  under  the 
Regulatory  Flexibility  Act. 


Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  two 
(2)  hours  per  response,  including  the 
time  for  revie%ving  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Written 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to  the  Manager, 
Conformity  Assessment.  NIST.  Admin. 
A629,  Gaithersburg.  MD  20899;  and  to 
the  Office  of  Management  and  Budget, 
Desk  Officer,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  afiect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environment  Policy  Act  of 
1969. 

List  of  Subjects  in  IS  CFR  Pail  286 

Foreign  Trade.  Testing,  Laboratories. 
Standards. 

Dated:  July  16, 1993. 
Arati  PrablMkar, 
Director. 

For  reasons  set  forth  in  the  preamble. 
IS  CFR  chapter  11  is  proposed  to  be 
amended  by  adding  subchapter ).  part 
286.  to  read  as  follows: 

Subdiaplsr  J— Accreditation  end 
AaaMsment  Programs 

PART  286-NATIONAL  VOLUNTARY 
CONFORMITY  ASSESSMENT  SYSTEM 
EVALUATION  (NVCASE)  PROGRAM 


Sec 

286.1 

286.2 

286.3 

286.4 

286.5 

286.6 

286.7 

286.8 

286.9 

286.10 

286.11 

286.12 

Anthority:  15  U.S.C  272  at  seq. 


Purpose. 

Scope. 

Objective. 

Implementation. 

Program  documentation. 

Public  consultation. 

Evaluation  process. 

Confidentiality  of  information. 

Maintaining  recognized  status. 

Appeal. 

Lutings. 

Terminations. 


National  Volontaiy  Conformity 
Assassment  Syetam  Evaluation 
(NVCASE)  Pragran 

1 286.1    Purpoee. 

The  purpose  of  this  program  is  to 
enable  U.S.  industry  to  satisfy  mandated 
foreign  technical  requirements  using  the 
results  of  U.S.-based  conformity 
assessment  programs.  Under  this 
program,  the  Department  of  Commerce, 
acting  through  the  National  Institute  of 
Standards  and  Technology,  evaluates 
and  gives  assiuanoe  of  the  capability  of 
U.S.-based  conformity  assessment 
bodies,  which  meet  the  qualifying 
requirements  of  a  foreign  government,  to 
provide  results  recognized  as  acceptable 
by  that  government 

(286.2    8cepe- 

(a)  For  purposes  of  this  program, 
conformity  assessment  consists  of 
product  sample  testing,  product 
certification,  and  quality  system 
registration.  Associated  activities  can  be 
classified  by  level: 

(1)  Conformity  level:  This  level 
encompasses  comparing  a  product, 
process,  service,  or  system  ¥vith  a 
standard  or  specification.  As 
appropriate,  the  evaluating  body  can  be 
a  testing  laboratory,  product  certifier  or 
certification  body,  or  quality  system 
registrar. 

(2)  Accreditation  level:  This  level 
encompasses  the  evaluation  of  a  testing 
laboratory,  a  certification  body,  or  a 
quality  system  registrar  by  an 
independent  body — an  accreditation 
body — based  on  requirements  for  the 
acceptance  of  these  bodies,  and  the 
granting  of  accreditation  to  those  which 
meet  the  established  requirements. 

(3)  Recognition  level:  This  level 
encompasses  the  evaluation  of  an 
accreditation  body  based  on 
requirements  for  its  acceptance,  and  the 
recognition  by  the  evaluating  body  of 
the  accreditation  body  which  satisfies 
the  established  requirements. 

(b)  Under  this  program,  NIST  accepts 
requests  for  evaluations  of  U.S.  bodies 
involved  in  activities  related  to 
conformity  assessment.  As  part  of  the 
program,  NIST  does  not  perform 
conformity  assessments  and  therefore 
does  not  accept  requests  for  such 
evaluations. 

(c)  NIST  operation  at  the  accreditation 
level  is  conditional:  NIST  accepts 
requests  for  accreditation  of  conformity 
assessment  bodies  only  when — 

(1)  Directed  by  law; 

(2)  Requested  by  another  federal 
agency;  or 

(3)  Requested  to  respond  to  a  specific 
industrial  or  technical  need,  relative  to 
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a  mandatory  foreign  technical 
requirement,  where: 

(i)  There  is  no  appropriale 
accreditation  alternative  available  and 

(ii)  The  absence  of  any  alternative 
would  result  in  significant  public 
disadvantage. 

(d)  MIST  operation  at  the  recognition 
level  is  unconditional:  NIST  accepts 
requests  for  evaluation  of  bodies  that 
accredit  testing  laboratories, 
certification  bodies,  and  quality  system 
registrars  ■ 


UMI 


1286.3 

The  ofafective  oi  the  program  is  to 
identify  tlie  activities  of  requesting  U.S.- 
based  conformity  assessment  bodies  that 
have  been  evaluated  as  meeting 
requirements  established  for  their 
acceptance  by  foreign  governments.  The 
evaluations  may  be  provided  by  NIST  or 
by  bodies  recognized  by  NIST  for  this 
purpose  undOT  the  scope  of  this 
program. 

{286.4    hnptomentation. 

The  program  is  open,  on  a  voluntary 
basis,  for  participation  by  any  U.S.- 
based  body  involved  in  the  conduct  of 
activities  related  to  conformity 
assessment  that  fell  within  the 
program's  scope.  A  common  procedunl 
approach  is  followed  in  responding  to  a 
request  to  participate.  All  evaluation 
activitiea  rely  on  the  use  of  generic 
program  requirements  based  on 
standards  and  gmdes  for  the  operation 
and  acceptance  of  activities  related  to 
conformity  assessment.  Specific  criteria 
for  use  in  eech  evaluation  are  derived 
from  the  program  requirements,  as 
appropriate  for  the  mandated  fcneign 
technical  requirements  specific  in  the 
request  to  participate. 

f286J    Program  documentation. 
NIST  provides  and  maintains 
documented  generic  requirements  to  be 
applied  in  evaluations  related  to 
accreditation  and  recognition  within  the 
scope  of  the  program.  The 
documentation,  as  available,  is  provided 
on  request  to  prospective  program 
participants  and  other  interested  parties. 
Generic  requirements  are  based  on 
guides  for  the  acceptance  of  conformity 
assessment  activities  issued  by  the 
International  Organization  for 
Standardization  and  the  International 
Electrotechnical  Commission.  NIST  also 
provides  and  maintain*  documented 
criteria  provided  in  response  to  requests 
for  evaluations  specific  to  mandatod 
foreign  technical  requirements.  Criteria 
are  derived  &t>m  the  application  and 
interpretation  of  generic  program 
requiraraents  in  relation  to  specified 
mandated  requiremen's.  Both  generic 


requirements  and  specific  criteria  are 
developed  and  maintained  with  input 
from  the  public. 


1288.8 

NIST  relies  on  substantial  advice  and 
assistance  from  all  parties  interested  in 
program  requirements  and  related 
specific  criteria.  Input  is  sought  in 
preparing  program  documentation  from 
public  workshops,  industry  sectoral 
committees,  and  other  means  in 
identifying  appropriate  standards  and 
guides  and  developing  and  maintaining 
generic  requirements,  based  on  the 
standards  and  guides  identified.  Similar 
consultations  are  sought  with  respect  to 
each  request  for  evaluation  which 
necessitates  the  development  of  criteria, 
derived  from  the  generic  requirements, 
specific  to  mandated  foreign  technical 
requirements. 

9«Bo.r    LvanMuuii  procen. 

Each  applicant  requesting  to 
participate  is  expected  to  assume  the 
follomng  responsibilities: 

(a)  Application.  The  applicant  begins 
the  process  by  submitting  a  completed 
request  to  be  evaluated. 

(0)  Fee.  The  applicant  submits  an 
initial  fee  with  the  application  and 
agrees  to  submit  all  subsequent  fees  as 
a  condition  for  satisfactory  completion 
of  the  process. 

(c)  Quality  System.  The  applicant 
operates  a  quality  system  and  submits 
all  relevant  documentation  with  the 
application. 

(d)  On-Site  Assessment.  The  applicant 
cooperates  with  NIST  in  the  scheduling 
and  conduct  of  all  necessary  on-site 
evaluations. 

(e)  Final  Review.  The  applicant 
provides  any  additional  supplementary 
materials  needed  by  NIST  to  c(»nplete 
the  review  and  make  a  decision. 

(f)  Program  Decisions 

NIST  may  take  the  following  action 
with  regard  to  an  applicant: 

(1)  CMtificata.  When  an  applicant 
fully  demonstrates  conformity  with  all 
program  requirements  and  specific 
criteria,  NIST  issues  a  certificate 
documenting  this  finding.  Each 
certificate  is  accompanied  by  a 
document  describing  the  specific  scope 
of  the  accreditation  or  recognition. 

(2)  Denial.  When  an  applicant  cannot 
demonstrate  that  it  meets  all  program 
requirements  and  specific  criteria,  NIST 
may  deny  award  of  the  certificate.  An 
applicant  who  has  failed  to  complete 
the  evaluation  satisfactorily  can  reapply 
at  a  later  time. 

1286.8    Confldwitiaiilyeflnformatien. 

All  information  collected  relative  to 
an  applicant  during  an  evaluation  is 


maintained  as  confidential,  bifbrmatian 
is  released  only  as  required  under  the 
terms  of  the  Freedom  of  Information  Act 
or  other  legal  requirement. 


|286l8 

Each  program  participant  who 
remains  in  the  program  shall 
continuously  meet  all  program 
requirements  and  cooperate  with  NIST 
in  the  conduct  of  all  surveillance  and 
maintenance  activities.  Participants 
shall  reimburse  NIST  for  expenses 
incurred  for  these  purposes. 


1286.10 

Any  applicant  or  other  affected  party 
may  apfwal  to  the  NIST  Director  any 
action  taken  under  the  program. 

§286.11    LiaHngs. 

(a)  NIST  maintains  current  lists  of  all 
bodies  which  have  been  provided  with 
program  certificates. 

(b)  NIST  maintains  current  lists  of  all 
conformity  assessment  activities 
accredited  by  bodies  operating  programs 
recognized  by  NIST. 

(c)  All  lists  are  available  to  the  public 
through  various  appropriate  media,  e.g., 
printed  directories,  electronic  bulletin 
boards,  etc 

(d)  NIST  may  delist  any  body  if  it 
determines  the  action  to  be  in  the  public 
interest. 

1286.12    Tamkiationa. 

(a)  Voluntary  Termination. 
Participants  may  voluntarily  terminate 
their  partieipation  at  any  time  by 
written  notification  to  NIST. 

(b)  Involuntary  Termination.  If  a 
participant  does  not  continue  to  meet  all 
program  requirements,  or  if  NIST 
determines  it  to  be  necessary  in  the 
public  interest,  NIST  may  withdraw  the 
participant's  certificate.  A  body  which 
has  had  its  status  as  a  certificate  holder 
terminated  can  reapply  at  a  later  time. 

(FR  Doc.  93-17335  Filed  7-22-93: 8:45  am] 
BIUMO  COOe  3610-1S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN2900-AF30 

Veterane  BerwIHs;  EitglbilHy  .or  th» 
Montgomery  Gl  Bil(--Activ*  Duly 

AGENCY:  Department  of  Veterans  AlEairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
provides  additional  ways  in  which  an 
individual  may  become  eligible  for  the 
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Montgomery  GI  Bill— Active  Duty.  This 
is  done  both  by  creating  a  new  class  of 
eligible  veterans  and  by  providing  on 
additional  type  of  discharge  whidi  will 
qualify  veterans  for  the  program.  These 
proposed  regulations  will  acquaint  the 
public  with  the  way  in  which  VA  will 
administer  these  new  provisions  of  law. 
DATES:  Comments  must  be  received  on 
or  before  August  23. 1993.  Conunents 
will  be  available  for  public  inspection 
imtil  September  1, 1993.  VA  intends  to 
make  the  amendments  to  the  following 
regulations,  like  the  sections  of  law  they 
implement,  retroactively  effective  on 
October  19, 1984:  S$  21.7042(a)(5). 
21.7042(b)(6).  21.7042(b)(7). 
21.7044(a)(4),  21.7044(b)(7). 
21.7044(b)(8)  and  21.7072(b)(1).  VA 
intends  to  make  the  amendments  to  the 
remainder  of  the  regulations,  as  well  as 
the  new  sections  §§  21.7045  and 
21.7073.1.  like  the  sections  of  law  they 
implement,  retroactively  efiiective  on 
November  5. 1990. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
September  1,1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jime 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  Sections 
561,  562  and  563  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (Public  Law  101-510)  contain 
provisions  that  will  enable  additional 
individuals  to  become  eligible  for  the 
Montgomery  GI  Bill— Active  Duty.  This 
is  done  both  by  creating  a  new  class  of 
eligible  veterans  and  by  providing  an 
additional  type  of  dis(^uge  whidi  will 
qualify  veterans  for  the  program.  These 
proposed  regulations  are  designed  to 
implement  these  sections  of  the  act. 

For  the  most  part  the  proposed 
regulations  follow  the  language  of  the 
statute.  However,  the  proposal  does 
contain  some  provisions  which  are  not 
stated  explicitly  in  Public  Law  101-510. 

One  ofthese  provisions  is  contained 
in  the  proposed  §  21.7045(c).  The  statute 
requires  that  a  servicemember  who  is 
going  to  be  involuntarily  discharged 
may  elect  to  participate  in  the 
Montgomery  GI  Bill— Active  Duty. 
When  he  or  she  does  so  that  person's 
basic  pay  is  supposed  to  be  reduced  by 
$1,200.  However,  occasionally,  throuj^ 


error  or  other  reason  there  may  be  no 
reduction  in  the  basic  pay  of  one  of 
these  individuals.  This  is  not  addressed 
in  the  law.  The  proposed  §  21.7045(c) 
states  failure  to  make  the  reduction  will 
not  affect  the  individual's  eligibility  for 
this  program. 

In  making  this  decision  the  agencies 
examined  38  U.S.C.  3018A  as 
established  by  PubUc  Law  101-510. 
Section  3018A(a)  states  the  criteria 
which  must  be  met  before  an  Individual 
would  be  eligible  for  educational 
assistance  imder  the  Montgomery  GI 
Bill— Active  Duty.  The  $1,200  pay 
reduction  is  not  stated  there.  It  is 
located  in  section  3018A(b).  Therefore, 
the  agencies  concluded  that  this  is  not 
a  required  eligibility  criterion.  Someone 
whose  pay  was  not  reduced  due  to  error 
could  still  become  eUgible  for 
educational  assistance. 

One  of  the  eligibility  criteria  is  that  a 
veteran  affected  by  this  new  provision 
of  law  must  complete  the  requirements 
for  a  high  school  diploma  or  12  semester 
hoiirs  leading  to  a  standard  college 
degree  before  applying  for  benefits 
imder  the  Montgomery  GI  Bill — Active 
Duty.  Not  everyone  will  be  thoroughly 
familiar  with  the  eligibility  criteria 
before  applying,  so  Uie  possibility  exists 
that  someone  may  apply  before 
completing  the  educational  eligibility 
criteria. 

The  agencies  do  not  believe  that  the 
purpose  of  this  provision  is  to  bar 
permanently  the  person  who  accidently 
applies  too  soon.  Rather,  the  Congress 
recognized  that  the  educational  criteria 
applicable  to  other  individuals  who  are 
eligible  for  the  Montgomery  GI  Bill — 
Active  Duty  (namely  that  these  criteria 
be  met  before  discharge)  could  not  be 
applied  to  those  affected  by  Public  Law 
101-510.  Someone  who  is  involuntarily 
discharged  often  would  not  have 
enough  time  to  meet  these  criteria 
before  discharge.  Consequently, 
proposed  §  21.7045(d)  states  that  a 
veteran  who  applies  for  benefits  before 
meeting  the  educational  eligibility 
criteria  will  be  permitted  to  apply  again 
after  those  criteria  are  met. 

The  Secretary  of  Defense  has  made 
additional  contributions  for  some 
individuals  to  the  fund  established  in 
the  Post- Vietnam  Era  Educational 
Assistance  Program  (VEAP).  Public  Law 
101-510  requires  that  these  funds  be 
added  to  the  educational  assistance  paid 
to  any  individuals  who  were  formerly 
eligible  for  educational  assistance  under 
VEAP,  but  who  elect  to  receive  benefits 
\mder  the  Montgomery  GI  Bill  instead. 
This  increase  must  be  in  a  maimer 
consistent  with  the  agreement  entered 
into  by  the  Secretary  and  the  individual. 


Proposed  §  21.7136(e)  states  how  the 
monthly  rate  of  educational  assistance 
will  be  determined  for  these 
individuals.  In  essence  the  money  will 
be  distributed  equally  over  all  the 
months  of  entitlement  to  benefits  the 
individual  has  at  the  time  that 
entitlement  is  first  established.  This  has 
the  advantage  of  setting  a  rate  which 
will  not  change  over  time.  An 
individual  who  knows  what  his  or  her 
monthly  rate  of  educational  assistance 
will  be  at  the  start  of  the  program  of 
education  will  be  better  able  to  plan 
ahead  than  would  be  the  case  if  the  rate 
varied  from  month  to  month. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  ma}or  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Afbirs  has 
certified  that  these  amended 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C  601-«12. 
Pursuant  to  5  U.S.C  605(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  Tbey  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  iiuisdictions. 

VA  nnds  that  good  cause  exists  for 
making  the  amendments  to 
§§  21.7042(a)(5),  21.7042(b)(6). 
21.7042(b)(7),  21.7044(a)(4), 
21.7044(b)(7),  21.7044(b)(8)  and 
§  21.7072(b)(1),  like  the  provision  of  law 
they  implement,  retroactively  effective 
on  October  19, 1984.  VA  finds  that  good 
cause  exists  for  making  the  remainder  of 
the  amendments  as  well  as  the  new 
secUons,  $S  21.7045  and  21.7073.1,  like 
the  provisions  of  law  they  implement, 
retroactively  effective  on  November  5, 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximimi  benefits  intended  in  the 
legislation  will  be  achieved  througn 
prompt  implementation.  Hence,  a 


VOL 


delayed  efiective  date  would  be  oontrary 
to  statutory  design,  would  complicate 
administrati(m  of  the  provisi<m  of  law. 
and  might  recult  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  It. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
64.124. 


List  of  Subjects  is  3t  cm  Part  21 

Civil  rights.  Claim*  Education,  Grant 
programs    education,  Leas  programs— 
education.  Reporting  and  recordkeeping 
requirements,  Sdiools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approvwl:  July  1.  IQtS. 


SMntiay  ofVatataiu  Affain. 

For  the  reasons  set  out  ;n  the 
preamble.  38  CFR  part  21.  subpvt  K  is 
amended  as  set  forth  below. 


PART  31— VOCATIONAL 
REHABMJTATION  AND  EDUCATION 

SubpMt  IC-AH  Vohmmr  Fore* 
EducatiofMl  AMManet  Program  (N«w 
GIBUI) 

1.  The  authority  citation  for  part  21, 
subpMrt  K  continues  to  read  as  follows: 

Anlfaority:  38  VS.C.  cbapim  30.  Pub.  L 
98-525;  38  VS^C  501. 

2.  b  $  21.7020  pwagraph  (bKlKiii) 
and  its  sutbority  citation  are  adffed  to 
read  as  follows: 


121.7020 


(b)  Other  definitions. 

(1)  •  •  • 

(iii)  When  lefBrring  to  individuals 
who,  befora  November  30. 1989,  had 
never  served  on  active  duty  (as  that  term 
is  defined  by  $  3.6b  of  this  title),  the 
term  "active  dxitf'  when  used  in  this 
subpart  tncludas  foll-tima  National 
Guard  duty  first  performed  after 
November  29, 1989.  by  a  member  of  the 
Army  Natknal  Guard  of  the  United 
States  or  the  Air  National  Guard  of  the 
United  States  in  the  servicameabar's 
status  as  a  meorfwr  of  the  National 
Guard  of  a  Slata  for  the  purpose  of 
organising,  administwring,  recruiting, 
instracting  or  trainii^  die  Natic^nal 
Guard.  i 

(Authority:  38  U.S.C  3002(7^  Pub.  L  101- 
510.  sac  Se3(bn  (Nov.  5, 1990) 


authority  citation  for  paragraph  (b)(6)  is 
added;  paragraph  (b)(7)(iME)  is  revised, 
paragraph  (b)(7Mi)(F)  and  an  authority 
citation  far  paragraph  (b)(7)(i]  are  added 
and  paragraph  (f)(1)  is  revised  and  an 
authority  citation  for  paragraph  (0(1)  is 
added  to  read  as  follows: 


121.7042.    BaaleaNgibUilyi 

An  individual  must  meet  the 
requirements  of  this  section,  §  21.7044 
or  S  21.7045  in  order  to  be  eligible  for 
basic  educational  assistance,  bi 
determining  whether  an  individual  has 
met  the  service  requirements  of  this 
section,  VA  will  exclude  any  pwriod 
during  which  the  individual  is  not 
entitled  to  credit  for  service  for  the 
periods  of  time  specified  in  $3.15. 

(Authority:  38  U.S.C  3011,  3012.  3018A: 
Pub.  L  101-510)  (Nov.  5. 1990) 

•         •         •         •         • 

(a)  Eligibility  based  solely  on  active 
duty. 

(5)  •  •  • 

(v)  Involimtarily  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  whan  it  is  not  operating  as  a 
service  in  the  Navy,  ot 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  willful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Audiority:  38  U.S.C  3011;  Pub.  L  98-525. 
Pub.  L.  99-S76.  Pub.  L  100-689.  Pub.  L 
101-510)  (Oct  19. 1984) 

(b)  Eligibility  based  on  active  duty 
service  md  service  in  the  StJected 
Reserve. 


3.  In  S  21.7042  die  Introductory  text  is 
revised  and  its  authority  citation  is 
added:  paragraph  (a)(5)(v)  is  revised, 
paragraph  (aNSKvi)  is  added  and  the 
authority  citation  for  paragrai^  M  is 
revised;  par^raph  (bK6)(v)  is  revised, 
paragraph  (b)(6)(vi)  is  added  and  an 


(6)  •  •  • 

(v)  faivohintarily,  for  convenience  of 
the  Government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  military  department 
conosmed  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  s 
service  in  the  Navy,  or 


(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  willful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  eadi  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.C.  3011;  Pub.  L  98-525. 
Pub.  L  99-576.  Pub.  L.  100-689,  Pub.  L 
101-510)  (Oct  19. 1984) 


(E)  Involuntarily  fat  the  convenience 
of  the  Government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(F)  For  a  physical  ot  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual's 
own  willful  misconduct  but  did 
interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.C  3011;  Pub.  L.  98-525, 
Pub.  I>.  99-576,  Pub.  L  100-689,  Pub.  L 
101-510)  (Oct.  19. 1984) 

(f)  Restrictions  <m  establishing 
eliffbility.  (1)  An  individual  who,  after 
June  30,  leas.  first  becomes  a  member 
of  the  Armed  Forces  or  first  enters  on 
active  duty  as  a  member  of  the  Armed 
Forces,  may  elect  not  to  receive 
educational  assistance  under  38  U.S.C 
ch.  30.  This  election  must  be  made  at 
the  time  the  individual  initially  enters 
on  active  duty  as  a  member  of  the 
Armed  Fences.  An  individual  who 
makes  such  an  election  is  not  eligibta 
for  educational  assistaixx  under  38 
U.S.C  ch.  30  unless  ha  or  she 
withdraws  the  election  as  provided  in 
paragraph  (c)  of  this  section  or  in 
§  21.7045(b)  of  this  part 

(Authority:  38  U.S.C  3018. 301BA;  Pub.  L 
100-689.  Pub.  L.  101-6119  (Nov.  5, 190IH  • 

4.  In  §  21 .7044  paragraph  (aX4XU)(E) 
is  revised,  paragraph  (a)(4KU)(F)  Is 
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added  and  the  authority  citation  for 
paragraph  (a)(4)  is  revised;  paragraph 
(h)(7)(v)  is  revised  and  par^raph 
(b)(7)(vi)  and  an  authority  citation  for 
paragraph  (b)(7)  are  added;  paragraph 
(b)(8)(i)(E)  is  revised  and  paragraph 
(b)(8Mi)(F)  and  an  authority  citation  for 
paragraph  (bM8)(i)  are  added  to  read  as 
follows: 


121.7044    Pwvonswlth38U.S.C. 
34«llgibMity. 


(a)  EHffbHity  based  solely  on  active 
duty.  •  •  • 

(4)  •  •  • 
-  (ii)  •  •  • 

(E)  Involuntarily  for  convenience  of 
the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or; 

(F)  For  a  phvsical  or  mental  conditimi 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual's 
own  willful  misconduct  but  did 
interfoe  with  the  individuid's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
r^ulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

AmAoriftr.  3«  \JJ&.C  301t:  Pub.  L.  9»-52S. 
Pab.  L.  99-576.  Pub.  L  100-689.  Pub.  L 
101-510)(OcL19.1964) 

•         •         •         •    .     • 

(b)  Eii^iity  based  on  combined 
active  duty  service  and  service  in  the 
Selected  Eesenm. 

(7)  •  •  * 

(v)  Imroiuiitarfly.  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  auUtary  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
concUtlon  thiat  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual's  own  willful  misconduct  but 
did  interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  eadi  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 


Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.a  3012:  Pub.  L.  96-625. 
Pub.  L  99-576.  Pub.  L  100-689.  Pub.  L. 
101-510)  (Oct.  19, 1984) 

(8)*   •  • 
(i)*   '  • 

(E)  Is  discharged  involuntarily  for  the 
convenience  of  the  government  as  a 
result  of  a  reduction  in  force,  as 
determined  by  the  Secretary  of  the 
military  department  concerned  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Defense  or  by  the 
Secretary  of  Transportation  with  respect 
to  the  Coast  Guard  when  it  is  not 
operatine  as  a  service  in  the  Navy,  or 

(F)  Is  discharged  for  a  physical  or 
mental  condition  that  was  not 
characterized  as  a  disability  and  did  not 
result  from  the  individual's  own  willful 
misconduct  but  did  interfere  with  the 
individual's  performance  of  duty,  as 
determined  by  the  Secretary  of  each 
military  department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy;  or 

(Authority:  38  U.S.C.  3012;  Pub.  L.  98-525. 
Pub.  L  99-576,  Pub.  L  100-689.  Pub.  L. 

101-510)  (Oct  19, 1984) 

•  •  •  •  • 

S.  Section  21.7045  is  added  to  read  as 
follows: 

{21.7045    EMgibilMy  based  en  involMnlary 
separation. 

An  individual  w^o  foils  to  meet  the 
eligibility  requirements  found  in 
S  21.7042  or  $  21.7044  nevertheless  will 
be  eligible  for  educational  assistance  if 
he  or  she  meets  the  requirements  of  this 
secticm. 

(a)  Service  requirements.  The 
individual  must — 

(1)  Be  on  active  duty  or  iull-time 
National  Guard  duty  on  September  30, 
1990. and 

(2)  After  February  2, 1991.  be 
involuntarily  separated,  as  that  term  is 
defined  in  10  U.S.C  1141.  with  an 
honorable  discharge, 

(Authority:  10  U.S.C  1141, 38  US.C.  301 6A: 
Pub.  L  101-510)  (Nov.  5, 1990) 

(b)  Required  election.  (1)  If  the 
individual  elected  not  to  receive 
educational  assistance  under  38  U.S.C 
db.  30.  as  provided  in  §  21.7042(f).  he  or 
she  must  irrevocably  withdraw  that 
election.  The  withdrawal  must — 

(i)  Occur  before  the  involuntary 
separation,  and 

(ii)  Be  pursuant  to  procedures  whidi 
the  Seaetaiy  of  eadi  militoy 
departmmt  shall  provide  in  aooordance 


with  regulations  prescribed  by  the 
Secretary  of  Defense  or  whidi  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  is  not  opierating  as  a  snvios  in 
die  Navy. 

(2)  If  the  individual  is  a  participant  in 
the  educational  program  provided  in  38 
U.S.C.  ch.  32,  the  individual  must  make 
an  irrevocable  election  to  receive 
educational  assistance  under  38  U.S.C 
ch.  30  rather  than  under  38  U.S.C  ch. 
32.  Such  an  election  must — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in 
the  Navy. 

(3)  If  the  individual  is  not  described 
in  either  subparagraph  (1)  or  (2)  of  *his 
paragraph,  he  or  she  must  make  an 
irrevocable  election  to  receive 
educational  assistance  under  38  U.S.C 
ch.  30.  This  election  must — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  is  not  oi>ereting  as  a  service  in 
the  Navy. 

(Authority:  38  U.S.C  3018A(a):  Pub.  L  101^ 
510)  (Nov.  5. 1990) 

(c)  Reduction  in  basic  pay.  The  basic 
pay  of  anyone  who  makes  one  of  the 
irrevocable  elections  described  in 
paragraph  (b)  of  this  section  must  be 
reduced  by  $1 .200.  If  through  error  or 
other  reason  tlie  basic  pay  of  an 
individual  described  in  paragraphs  (a) 
and  (b)  of  this  section  is  not  reduced  by 
$1,200.  the  feiiure  to  make  the  reduction 
will  not  aEfect  the  individual's  eligibility 
for  educational  assistance  under  38 
U.S.C.  ch.  30. 

(Authority:  38  U.SjC  3018A(b):  Pub.  L  101- 
5t0)(Nov.  5. 1990) 

(d)  Educational  requiremertt.  (1) 
Before  the  date  on  v^ich  VA  receives 
the  individual's  application  for  benefits. 
the  individual  must  have  completed 
successfully  either— 

(i)  The  requirements  of  a  secondary 
school  diploma  (or  equivalency 
certificate),  or 

(ii)  12  semester  hours  (or  the 
equivalent)  in  a  prognun  of  educatioa 
leading  to  a  standard  collage  degree. 
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(2)  If  a  veteran  has  not  met  the 
requirements  of  paragraph  (dXl)  of  this 
section  at  the  time  of  his  or  her 
application  for  educational  assistance, 
he  or  she  will  be  permitted  to  apply  at 
a  later  date  alter  those  requirements  are 
met. 

(Authority:  38  U.S.C  3018A(a):  Pub.  L  101- 
510)  (Nov.  5, 1990) 

5.  hi  §  21.7072  the  introductory  text, 
paragraph  (a)  and  its  authority  citation, 
paragraph  (b)(1),  introductory  text,  are 
revised:  paragraph  (b)(l)(iii)(D)  is 
revised,  paragraph  (b)(l)(iii)(E)  is  added 
and  the  authority  citation  for  paragraph 
(b)(1)  is  revised  to  read  as  follows: 

121.7072    EntMemant  to  bealc  educational 


The  provisions  of  this  section  apply  to 
all  veterans  and  servicemembera  except 
to  those  to  whom  §  21.7073  or 
§21.7073.1  applies. 

(a)  Most  individuals  an  entitled  to  36 
months  of  assistance.  Except  as 
provided  in  paragraphs  (b),  (c)  and  (d) 
and  in  §  21.7073  and  §  21.7073.1,  a 
veteran  or  servicemember  who  is 
eligible  for  basic  educational  assistance 
is  entitled  to  36  months  of  basic 
educational  assistance  (or  the  equivalent 
thereof  in  part-time  educational 
assistance. 

(Authority:  38  U.S.C  3013;  Pub.  L.  98-525, 
Pub.  L  101-510)  (Nov.  5. 1990) 

(b)  Entitlement:  individual  discharged 
for  service-connected  disability,  a 
medical  condition  which  preexisted 
service,  hardship  or  involuntarily  for  the 
convenience  of  the  government  as  a 
result  of  a  reduction  in  force.  (1)  Except 
as  provided  in  §21.7073  and 

§  21.7073.1,  when  the  provisions  of  this 
paragraph  are  met,  an  eligible 
individual  is  entitled  to  one  month  of 
basic  educational  assistance  (or 

auivalent  thereof  in  part-time  basic 
ucational  assistance)  for  each  month 
of  the  individual's  continuous  active 
duty  service  which  the  individual 
serves  after  June  30, 1985,  and,  in  the 
case  of  an  individual  who  had  no 
previous  eligibility  under  38  U.S.C.  ch. 
34,  is  part  of  the  individual's  obligated 
period  of  active  duty.  Except  as 
provided  in  §  21.7073  and  §  21.7073.1, 
VA  will  apply  this  subparagraph  when 
the  individual — 


UMI 


(iii)  •  •  • 

(D)  Involuntarily  for  convenience  of 
the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 


Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or; 

(E)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual's 
own  willful  misconduct  but  did 
interfere  with  the  individual's 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.C.  3013(a):  Pub.  L.  100- 
689.  Pub.  L  101-510)  (Oct  19, 1984) 

•         •         •         •         • 

7.  Sections  21.73  and  21.74  are 
redesignated  as  §§  21.74  and  21.75  and 
a  new  §  21.7073  is  added  to  read  as 
follows: 

f  21 .7079    Entitiemeni  for  soma  IndNMuala 
who  aatabiiah  aligibility  before  Involuntary 
■eperatton. 

(a)  Individuals  to  whom  this  section 
applies.  The  provisions  of  this  section 
apply  to  a  veteran  who  establishes 
eligibility  by  meeting  the  provisions  of 
§21.7045  of  this  part. 

(Authority:  38  U.S.C  301 8A:  Pub.  L  101- 
510)  (Nov.  5, 1990) 

(b)  Entitlement.  A  veteran  described 
in  paragraph  (a)  of  this  section  is 
entitled  to  a  number  of  months  of  basic 
educational  assistance  (or  equivalent 
thereof  in  part-time  basic  educational 
assistance)  equal  to  the  lesser  of — 

(1)  36  months,  or 

(2)  The  number  of  months  the  veteran 
served  on  active  duty. 

(Authority:  38  U.S.C  3013;  Pub.  L  101-510) 
(Nov.  5. 1990) 

8.  In  §  21.7136  paragraphs  (a)(1)  and 
its  authority  citation  are  revised,  the 
introductory  text  of  paragraph  (c)  is 
revised,  and  paragraphs  (d),  (e)  and  their 
authority  citations  are  added  to  read  as 
follows: 

121.7136    Rates  of  payment  of  baaie 
educational  aaalatanea. 

(a)  Rates.  (1)  Except  as  otherwise 
provided  in  this  section  and  §  21.7137, 
the  monthly  rate  of  the  basic 
educational  assistance  payable  to  a 
veteran  is  the  rate  stated  in  these  tables. 
The  rates  in  these  tables  and  the  other 
rates  in  this  paragraph  also  apply  to  a 
veteran  who  formerly  was  eligible  under 
38  U.S.C.  ch.  34,  and  who  has  received 
a  record-purpose  charge  against  his  or 
her  entitlement  under  that  chapter  equal 
to  the  entitlement  he  or  she  had 
remaining  on  December  31, 1989.  The 
rates  in  these  tables  as  well  as  the  other 
rates  listed  in  this  paragraph  always 


apply  to  a  veteran  who  establishes 
eligibility  under  §  21.7045  before  an 
involuntary  separation,  regardless  of  the 
length  of  the  veteran's  initial  obligated 
period  of  active  duty  or  whether  or  not 
the  veteran  was  once  eligible  for 
educational  assistance  allowance  under 
38  U.S.C  ch.  34. 

(i)  For  training  which  occurred  before 
October  1, 1991,  the  following  table 
applies. 


Training 


Ful  lima  

3/4  lima  

1/2  tkna 

Less  than  1/2  but 

more  than  1/4  time. 
1/41 


Monthly  rate 


$300. 

225. 

150. 

150  Sea  §21 .71 36(d) 

or(e). 
7SSee§21.7136(cl) 

or(e). 


(ii)  For  training  which  occurs  after 
September  30,  1991,  the  following  table 
applies. 


Trainirtg 


Fu«  time  

3/4  «ms  

1/2  time  

Less  than  1/2  but 

more  than  1/4  time. 
1/4  time  or  less  


Monthty  rate 


$350.00. 
26250. 
175.00. 
175.00  See 

§21.7136(0)  or  (e). 
87.50  See 

§21.7136(0)  or  (e). 


(Authority:  38  U.S.C  3015;  Pub.  L.  98-525, 
Puh  L  101-510)  (Nov.  5, 1990) 


(c)  Increase  in  basic  educational 
assistance  rates  ("kicker").  The 
Secretary  concerned  may  increase  the 
amount  of  basic  educational  assistance 
payable  to  an  individual  who  has  a  skill 
or  specialty  which  the  Secretary 
concerned  designates  as  having  a 
critical  shortage  of  personnel  or  for 
which  it  is  difficult  to  recruit.  The 
amount  of  the  increase  is  set  by  the 
Secretary  concerned,  but  (except  as 
provided  in  paragraph  (e)  of  this 
section) — (Nov.  5, 1990) 

(d)  Less  than  one-half-time  training 
and  rates  for  servicemembers.  The 
monthly  rate  for  a  veteran  who  is 

Eursuing  a  course  on  a  less  than  one- 
alf  time  basis  or  the  monthly  rate  for 
a  servicemember  who  is  pureuing  a 
program  of  education  is  the  lesser  of— 

(1)  The  monthly  rate  stated  in  either 
paragraph  (a)  or  (b)  of  this  section  (as 
determined  by  the  veteran's  or 
servicemember's  initial  obligated  period 
of  active  duty)  plus  any  additional 
amounts  that  may  be  due  under 
paragraph  (c)  or  (e)  of  this  section,  or 

(2)  The  monthly  rate  of  the  cost  of  the 
course. 
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(AMthorit^  n  U.S.C  3015. 3032;  Pub.  L  W- 
525.  Pub.  L  101-510)  (Nov.  5.  \990) 

(e)  Increase  in  basic  educational 
assistaace  rates  ("kicker")  for  those 
eligible  under  §21.7045.  A  vMeran  who 
formerly  was  eligible  to  reosive 
ediicational  assiifMe  under  38  U.S.C 
ch.  32,  and  becomes  eligible  for 
educatkmal  assistance  under  38  U.S.C 
ch.  30  as  described  in  §  21.7045(b)(2). 
may  receive  an  increase  in  basic 
educational  assistance  allowance 
(kicker).  The  increase  will  be 
determined  as  follows. 

(1)  The  basis  of  the  increase  will  be 
that  portion  of  the  amount  of  money — 

(1)  Which  remains  in  the  VEAP  fund 
after  the  vetMan  has  beein  paid  all 
essi  stance  due  him  or  her  under  38 
U.S.C.  ch.  32  and  refunded  all  of  his  or 
her  contributions  to  the  VEAP  fund, 
and — 

(ii)  Which  represents  the  Secretary  of 
Defense's  additional  contrUiutlons  for 
the  veteran  as  stated  in  §  21.5132(b)(3) 
of  this  part. 

(2)  For  a  student  pursuing  a  program 
of  education  by  residence  training — 

(i)  VA  will  determine  the  monthly 
rate  of  the  increase  by  dividing  the 
amount  of  money  described  in 
paragraph  {e){l)  of  this  section  by  the 
number  of  months  of  entitlement  to 
educational  assistance  under  38  U.S.C 
chapter  30  which  the  veteran  has  at  the 
time  his  eligibility  for  benefits  under  38 
U.S.C.  chapter  30  is  first  established: 

(ii)  VA  will  Mse  the  monthly  rate  of 
the  increase  determined  in  paragraph 
(8)(2)(i)  of  this  section  if  the  veteran  is 
pursuing  his  or  her  program  full  time; 

(iii)  VA  will  multiply  the  monthly 
rate  determined  by  i»ragraph  (e)(2)(i)  of 
this  section  by  .75  for  a  student 
pursuing  his  or  her  program  three- 
quartCT  time; 

(iv)  VA  will  multiply  the  monthly  rate 
determined  by  para^fA  (eKZKi)  of  this 
section  by  .5  for  a  student  pursuing  his 
or  her  program  half  time;  and 

(v)  VA  will  multiply  the  monthly  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .25  for  a  student  pursuing  his 
or  her  program  less  than  one-half  time. 

(3)  For  a  veteran  pursuing  cooperative 
training  VA  will  multiply  the  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .8. 

(4)  For  a  veteran  pursuing  a  program 
of  apprenticeship  or  other  on-job 
training  VA  will  multiply  the  monthly 
rate  determined  by  paragraph  (e)(2Ki)  of 
this  section— 

(i)  By  .75  for  a  veteran  in  the  first  six 
months  of  pursuit  of  training, 

(ii)  By  .55  for  a  veteran  in  the  second 
six  months  of  pursuit  of  training,  and 

(ii)  By  .35  fen*  a  veteran  in  the 
remaining  months  of  pursuit  of  training. 


(Authority:  36  U.SjQ  301S(e):  Pah.  L.  101- 
510)  (Nov.  5.  ItBO) 
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AGENCY:  Federal  Communicatians 

Commission. 

ACTION:  Proposed  rule. 

SuyMARV:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  on  behalf  of  Esparto  Broadcasting 
seeking  the  allotment  of  FM  Channel 
250A  to  Esparto,  California,  as  that 
locality's  first  local  aural  transmission 
service.  Coordinates  for  this  proposal 
are  38-45-10  and  121-53-30. 
DATES:  Comments  must  be  filed  on  or 
before  Septembers,  1993,  and  reply 
comments  on  or  before  September  24. 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Riley  M. 
Murphy,  Esq..  Energy  Centre,  1 100 
Poydras,  suite  2590,  New  Orleans,  LA 
70163-2590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-194,  adopted  June  22, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCCs 
Reference  Center  (room  239),  1919  M 
Street.  NW..  Washington.  DQ  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.  (202)  857- 
3800. 2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memben  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  i»ued  until  die  matter 
is  no  longer  sub)ect  to  Commission 
considartkioa  or  court  review,  ail  ex 
parte  contracts  are  prohibited  in 


Commission  prnreedingi.  such  as  this 
one,  wrfaich  involve  channe]  allotSMOla. 
See  47  CFR  1.1204(b)  for  rules 
governing  peindssMe  ex  parte  oooteds. 

For  inmnnetion  legarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.42& 
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Division.  Mass  Uedia  Bunao. 
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Molinoa,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 

comments  on  a  petition  for  rule  making 

filed  by  Brett  E.  Miller,  seeking  the 

allotment  of  Channel  269A  to  Los 

Molinos,  California,  as  that 

community's  first  local  aural 

transmission  service.  Coordinates  used 

for  this  proposal  are  40-01-12  and  122- 

05-42. 

DATES:  Comments  must  be  filed  on  or 

before  September  0. 1993.  and  reply 

comments  on  or  before  September  24. 

1993. 

ADDRESSES:  Secretary,  Federal 

Communications  Commission, 

Washington.  DC  20554.  In  addition  to 

filing  comments  with  the  FOC, 

interested  parties  should  serve  the 

petitioner,  as  follows:  Brett  E.  Miller, 

11608  Blossomwood  Ct.,  Moorpark,  CA 

93021. 

FOR  FURTHER  afFORMATKM  CONTACT: 

Nancy  Joyner,  Mass  Media  Biireau,  (202) 

634-6530. 

SUPPl£MENTARY  WTOWMATiON.  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dodiet  No. 
93/195,  adopted  Jime  22, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  Gop3fing  during 
normal  business  houra  in  the  FCCs 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  dsdsion  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Sovice.  Inc..  (202)  857- 
3800. 2100  M  Street.  NW..  suite  140. 
Washington,  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  procoeding. 

Members  of  ue  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Riile  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  paite  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sabjects  ia  47  CFR  Part  73 

Radio  broadcasting. 
Fedenl  Ckxnmunications  Cammission. 
MichadCli^ar. 

Chief,  Allocations  Bmnch,  Policy  and  Rule* 
Division.  S4ass  Media  Bureau. 
(FR  Doc  93-17482  Filed  7-22-93;  8:45  am] 
)  COM  triKat-H 


47CFRP«t73 

[MM  Deckel  Na  n-IM,  RM-B27S] 

Radio  Broadcaating  Sarvicaa;  Point 
Arena,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Del  Mar  Trust,  seeking 
the  allotment  of  Channel  272B1  to  Point 
Arena,  California,  as  that  community's 
first  local  aural  transmission  service. 
Coordinates  used  for  this  proposal  are 
38-54-42  and  123-41-24. 
DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24. 
1993. 


UMI 


I:  Secretary.  Federali 
Communications  Commission^ 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Ashton 
R.  Hardy  and  Marjorie  R.  Esman.  Esqs., 
Hardy  and  Caiey.  Ill  Veterans 
Boulevard,  Metairie.  LA  70005. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPt^MENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-196,  adopted  June  22, 1993,  and 
released  July  19. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  Inc.  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frt>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  ujitil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proccMsdings.  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

MkliMlC.Ri«er. 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17485  Filed  7-22-93;  8:45  am] 

BNJJNO  cooc  «na-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  93-200.  RM-82S4] 

Radio  Broadcasting  Services;  Micco, 
PL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Micco 
Broadcasting  seeking  the  allotment  of 
Channel  240C3  to  Micco,  Florida,  as 
that  community's  first  local  aural 
service.  Channel  240C3  can  be  allotted 
to  Micco  in  compliance  with  the 
Conunission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Channel 
240C3  at  Micco  are  North  Latitude  27- 
52-49  and  West  Longitude  80-30-02. 
DATES:  Comments  must  be  filed  on  or 
before  September  9. 1993.  and  reply 
comments  on  or  before  September  24. 
1993. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Riley  M.  Murphy,  1100 


Poydras  Street,  suite  2590.  New  Orleans, 

LA  70163-2590  (Attorney  for 

petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making.  MM  Docket  No. 
93-200.  adopted  June  23, 1993,  and 
released  July  19, 1993.  The  fiill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  pim±ased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street.  NW..  room  246,  or 
2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mkbael  C  Ruger. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-17483  Filed  7-22-93;  8:45  am) 
SNJJNQ  cooc  er\z-m-m 


47  CFR  Part  73 

[MM  Docket  No.  9»-206,  RM-S2701 

Radio  Broadcasting  Sarvicaa; 
Donalsonville,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Seminole- 
Decatur  Radio  Company  seeking  the 
allotment  of  Channel  298A  to 
Donalsonville,  Georgia,  as  that 
community's  second  local  FM  service. 
Channel  298A  can  be  allotted  to 
Donalsonville  in  compliance  with  the 
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Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.3  kilometers  (3.9  miles) 
south  of  the  community.  The 
coordinates  for  Channel  298A  at 
Donalsonville  are  North  Latitude  30- 
59-11  and  West  Longitude  84-52-34. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  .comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerry  E.  White,  Seminole- 
Decatur  Radio  Company,  Route  3,  Box 
514,  Pelham,  Gvorgia  31779  (Petitioner). 

RM  nmTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-€530. 

SUPPIEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-205.  adopted  June  24, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1919  M  Street,  NW..  room  246.  or 
2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MkhadCRugar. 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  93-17484  Filed  7-22-93: 8:45  am] 
mum  cooc  sna-M-« 


DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wlldlifa  Sarvica 

50  CFR  Part  17 
RtN  1018-AB97 

Endangarad  and  Thraatanad  Wildlife 
and  PlanU;  Propoaad  Rula  To  Uat  tha 
Southwaatam  Willow  Flyeatehar  aa 
Endangarad  With  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  as  an  endan^red  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  finds  that  the  petitioned  - 
action  is  warranted  and  proposes  to  list 
the  southwestern  willow  flycatcher  as 
endangered  and  to  designate  its  critical 
habitat.  The  breeding  range  of  this  bird 
includes  southern  California,  Arizona, 
New  Mexico,  extreme  southern  portions 
of  Nevada  and  Utah,  far  western  Texas, 
perhaps  southwestern  Colorado,  and 
extreme  northwestern  Mexico.  Within 
this  region,  the  species  is  restricted  to 
dense  riparian  (streamside)  vegetation. 
The  southwestern  willow  flycatcher  is 
endangered  by  extensive  loss  of  habitat, 
brood  parasitism,  and  lack  of  adequate 
protective  regulations.  This  proposal,  if 
made  final,  would  implement  Federal 
protection  provided  by  the  Act  for  the 
southwestern  willow  flycatcher.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 
DATES:  Comments  from  ail  interested 
parties  must  be  received  by  October  21, 
1993.  Public  hearing  requests  must  be 
received  by  September  7, 1993. 

The  Act  requires  the  Service  to 
promptly  hold  one  public  hearing  on 
the  proposed  listing  regulation  should  a 

E arson  file  a  request  for  such  a  hearing 
y  September  7, 1993.  Because  of 
anticipated  public  interest,  the  Service 
will  hold  three  public  hearings  (See 
"Public  Comments  Solicited"  section  of 
this  proposed  rule).  Dates  of  the 
hearings  will  be  announced  in  the  near 
future. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Arizona 
Ecological  Services  Office,  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  Suite  6,  Phoenix,  Arizona  85019 
(telephone:  602/379-4720;  FAX:  602/ 
379-6629).  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 


normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  TiUjitts,  at  the  above 
address,  or  telephone  602-379-4720. 

SUPf^^MENTARY  MFORMATKM: 

Background 

The  southwestern  willow  flycatcher  U 
a  small  bird,  approximately  IS 
centimeters  (cm)  (5.75  indies)  in  length. 
It  has  a  grayish-green  back  and  wings, 
whitish  throat,  light  grey-olive  breast, 
and  pale  yellowish  belly.  Two  wingbars 
are  visible;  the  eye  ring  is  feint  or 
absent.  The  upper  niandible  is  daik,  tha 
lower  is  light.  The  song  is  a  sneezy  "fits* 
bew"  or  "fitzi-bew."  the  call  a  repeated 
"whit." 

The  southwestern  willow  flycatcher 
occura  in  riparian  habitats  along  rivers, 
streams,  or  other  wetlands,  where  dense 
growths  of  willows  (Sa7jx  sp.), 
Baccharis,  arrowweed  [Pluchea  sp.) 
tamarisk  (Tamarix  sp.)  or  other  plants 
are  present,  often  with  a  scattered 
overstory  of  cottonwood  [Populus  sp.) 
(Grinnell  and  Miller  1944,  Phillips 
1948,  Zimmerman  1970,  Whitmora 
1977,  Hubbard  1987,  Unitt  1987,  Brovm 
and  Trosset  1989,  Whitfield  1990, 
Brown  1991).  These  riparian 
communities  provide  nesting  and 
foraging  habitat.  Throughout  the  range 
of  E.  t.  extimus,  these  riparian  habitats 
tend  to  be  rare,  widely  separated,  small 
and/or  linear  locales,  separated  by  vast 
expanses  of  arid  lands.  "The 
southwestern  willow  flycatcher  has 
experienced  extensive  loss  and 
modification  of  this  habitat  and  is  also 
endangered  by  other  fectore,  including 
brood  parasitism  by  the  brown-headed 
cowbird  {Molothrus  ateri  (Unitt  1987). 

The  southwestern  willow  flycatcher 
(Order  Passeri  formes;  Family 
Tyrannidae)  is  a  subspecies  of  1  of  the 
10  North  American  species  in  the  genus 
Empidonax.  The  Empidonax  flycatcher* 
are  renowned  as  one  of  the  most 
difficult  groups  of  birds  to  distinguish 
by  sight,  and  the  taxonomy  of  the  group 
continues  to  be  revised.  The  willow 
flvcatcher  and  alder  flycatcher  [E. 
aJnorum)  were  once  considered  a  single 
species,  the  Traill's  flycatcher  (£. 
traillii).  Some  sources  (American 
Ornithologists'  Union  (AOU)  1983. 
McCabe  1991)  believe  E.  traillii  and  E. 
alnonim,  and  all  their  subspecies, 
constitute  a  supenpecies,  the  "traillii 
complex."  However,  the  two  species  are 
distinguishable  by  morphology  (Aldrich 
1951),  song  type,  habitat  use,  structure 
and  placement  of  nests  (Aldrich  1953), 
ecological  separation  (Barlow  and 
McGiUivray  1983),  and  genetic 
distinctness  (Seutin  and  Simon  1988). 
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TIm  bnacUiig  rangs  of  Um  aidar 
flycatcher  lias  gniarally  north  of  the 
willow  fljcali^ar  and  iiich.idai  inland 
Alaaka.  Canada  aonth  ol  tba  Arctic,  and 
th«  United  Slataa  in  Maw  England  and 
the  northern  Midwest 

The  louthweateiB  willow  fljfcalcher  it 
one  of  four  subspedaa  of  the  wrillow 
flycatcher  most  commonly  recognized 
in  North  America  (Hubbard  1987.  Unitt 
1967).  The  breeding  range  of  the  widely 
distributed  K.  t  traiUii  eortands  across 
the  nardMin  United  States  and  southern 
Canada,  from  New  En^and  «d  Nova 
Scotia  west,  through  northam  Wyoming 
and  Montana,  and  into  British 
Cohmrfiia.  B.  t.  odostoc  breeds  from 
Colorado  wast  of  the  plains,  west 
through  the  intermoimtain/GMat  Basin 
stataa,  and  into  the  eastern  portions  of 
CaUfanda.  Orsgon,  and  Wadiington. 
Tne  breeding  range  of  E.  t.  bnwsteri 
extends  from  coastal  CaUfomia  north 
from  Point  Conceptian.  throo^  western 
Oregon  and  Wanington  to  Vancouver 
Island.  The  breeding  range  of  the 
southwestern  willow  flycatcher  (E.  t 
extiwvs)  indudes  southern  California. 
Arizona,  New  Mexico,  extreme  southern 
portions  of  Nevada  and  Utah,  and 
western  Texas  (Hubbard  1987,  Unitt 
1987).  It  may  abo  breed  in  southwestern 
Colorado,  but  nesting  records  are 
laddng.  Records  of  probeble  breeding  of 
E.  L  extimus  in  Mesdco  are  very  few  and 
are  lestiiUed  to  extreme  northern  Baje 
Cahfaraia  del  Norte  and  S<nMra  (Unitt 
1987.  Wilbor  1987).  Phillips  (1948) 
suggested  that  willow  flycatchers 
breeding  from  northeastern  Arizona  east 
to  the  Rio  (kande  in  New  Mexico  nny 
be  inlargrades  between  £.  t  extimus  and 
the  more  northerly  subepedea. 
However,  he  noted  that  further 
examination  might  extend  the  known 
breeding  range  to  the  northeeat. 
Subeequmt  reviews  (Hubbard  1987. 
Unitt  1987)  consider  northeastern 
Ariaona  and  all  of  New  Meodco  to  be 
within  the  breeding  range  of  ff.  t. 
extimus. 

The  four  wilfow  flycatcher  subspecies 
ase  distinguished  primarily  by  siwtle 
diflerencas  in  color  and  morphology. 
Unitt  (1987)  noted  diat  "The 
morphological  difiertstces  among  the 
races  of  £.  traiUu  are  minor,  but  diiiBr 
little  in  magnitnde  from  thoae 
distinguishing  the  wpedae  trmilii  from 
alnonun.  In  Etnpidonax^  saaall 
differences  in  morphology  mey  mask 
la»  diffBraaces  in  biokMnr." 

£.  t  eituntn  ¥raa  deacnoed  by  AJL 
Phillips  (1948)  from  a  collection  l^  G 
Moaaon  from  the  lower  Sa  Pedro  River 
in  awrthaastuiu  Aiiaooa.  The  taxonomic 
validity  of  £  L  stxtlniiis  waa  oitically 
reviewed  by  Hobbard  (1987)  and  Unitt 
(1987).  Hobbard  (1967)  gsve  a  qualified 


endorsement  of  the  vaUdity  of  &  t 
extimus,  recoimnending  continued 
examination  of  the  taxonomy.  Unitt 
(1987)  found  that  E.  t.  extimus  was 
distinguishable  from  other  vrillow 
flycatchers  by  color  and  morphology 
(primarily  wbig  formula),  but  not 
ovarall  siae.  Tte  aong  dialect  otS.  t 
exUmus  may  alao  be  distii^piidtable 
from  other  willow  flycatchers  (M.  Sogga, 
unpubL  data).  The  AOU  did  not  inchide 
subspecies  in  its  most  recent  Cheddist 
of  North  American  Birds  (AOU  1983). 
However,  the  subspedes  B.  t  extimus  is 
accepted  by  most  authors  (e.g.  Aldridi 
1961,  Behle  and  Biggins  1959.  Phillips 
et  al.  1964,  Oberholser  1974.  Monsoo 
and  Miillipa  1981,  Harris  et  al.  1987. 
Schlorff  1990.  Harris  1991).  The  Service 
has  also  recognized  B.  t  extimus  (54  FR 
554. 56  FR  56804.  57  FR  39664).  Section 
3(15)  of  the  Act  defines  the  term 
"8pedes''as"*  *  *  any  subspedes  of 
fish  or  wildlife  or  plants,  and  any 
distinct  population  segment  of  any 
vertebrate  spedes  whkh  interbreeds 
when  matiire"  (50  CFR  424.02(k)]. 
Based  on  the  above  information,  the 
Service  has  determined  that  E.  t 
extimus  may  be  listed  under  the  Act. 

The  southwestern  willow  flycatcher 
nests  in  thickets  of  trees  and  shrubs 
approximately  4-7  meters  (m)  (13-23 
feet)  tall,  with  a  high  percentage  of 
canopy  cover  and  dense  foliage  from  0- 
4  m  (13  feet)  above  ground.  The  nest  site 
plant  community  is  typically  even-eged, 
structurally  homogeneous,  uid  dmise 
(Brovm  1988.  Whitfield  1990. 
Sedgewick  and  Knopf  1992). 
Historically,  E.  t.  extimus  nested 
primarily  in  vrillows  and  Bocc/Miris, 
with  a  scattered  overstory  of 
cottcHivrood  (Grinnell  and  Miller  1944. 
Phillips  1948.  Whitmore  1977,  Unitt 
1987).  Following  modem  diangee  in 
riparian  plant  communities  in  the 
Southwest,  E.  t.  extimus  still  nests  in 
willows  where  evailable,  but  is  alao 
known  to  nest  in  thickets  dominated  by 
tamarisk  and  Russian  olive  (Zimmerman 
1970,  HiMMrd  1987,  Brown  1988). 
Sedgewick  and  Knopf  (1992)  found  that 
sites  selected  as  song  perches  by  male 
willow  flycatchers  nhibited  higher 
variability  in  shrub  size  than  did  nest 
sites  and  oftoi  included  large  central 
shrubs.  Habitats  not  selected  for  either 
nesting  or  singing  were  narrower 
riparian  zones,  with  greater  distances 
between  willow  patobea  and  individual 
willow  plants.  Netting  wilkfw 
flycatdMTS  of  all  subspedes  generally 
prefer  areet  with  turfeoe  water  nearby 
(Bent  1960.  Stafford  and  Valentine  1965. 
Harris  et  al.  1987).  but  £  L  extimus 
invariably  netts  near  surfece  vratar 
(Phillipaa(a/.1964). 


Insufficient  information  is  available  to 
define  a  minimum  habitat  patch  siaa 
that  ia  capable  of  supporting 
southwestern  willow  flycatchers. 
Habitat  patches  occupied  in  the  Grand 
Canyon  in  1991  and  1992  varied  in  aiae 
from  0.08  to  0.63  hectare  (ha)  (0.2  to  1.S 
acre  (ac)]  (M.  Sogge,  impubl.  data). 
These  figures  should  be  considered  very 
general  indications  of  "smtable**  patdt 
size.  The  Grand  Can3ron  flycatchers 
using  patches  of  this  size  and  type 
(dominated  by  tamarisk)  have  declined 
from  11  pairs  to  2  pairs  and  3  single 
birds  in  recent  years.  Throughout  its 
range,  the  capability  of  habitat  patchet 
to  support  southwestern  willow 
flycatdms  is  confiised  by  the  rarity  of 
the  subspedes,  unstable  populations, 
and  other  parameters. 

The  nest  is  a  compad  cup  of  fiber, 
baric,  and  grass,  typically  with  feethers 
on  the  rim,  lined  with  a  layer  of  great 
or  other  fine,  silky  plant  material,  and 
often  has  plant  material  dangling  from 
the  bottom  (Harrison  1979).  The  nest 
cup  is  approximately  4.5  cm  (1.75 
inches)  in  diameter  and  3.8  cm  (1.5 
inches)  deep.  The  outer  nest  diiMnsicHU 
are  approximately  7.7  cm  (3  indies) 
wide  and  7.7  cm  (3  inches)  high, 
excluding  dangling  material  (UnpubL 
notes  of  Herbert  Brown.  University  of 
Arizona,  Tucson).  It  is  construded  in  a 
fork  or  on  a  horizuital  branch,  1-4.5  m 
(3.2-15  feet)  above  ground  in  a  medium* 
sized  bush  or  small  tree,  with  dense 
vegetation  above  and  around  the  nest 
(Brown  1988,  Whitfield  1990). 

The  nesting  cycle  is  approximately  28 
days.  Three  or  four  eggs  are  laid  at  1-day 
intervals,  and  incubation  begins  when 
the  clutch  is  complete  (Bent  1960. 
Walkinshaw  1966).  Eg^  are  incubated 
by  the  female  approximately  12  days, 
and  the  young  fledge  approximately  13 
days  after  hatching  (King  1955,  Harrison 
1979).  Southwestern  wiUow  flycatchers 
typioilly  raise  one  brood  per  year. 
Whitfield  (1990)  reported  the  first    . 
known  production  of  a  second  brood. 
Other  observations  of  eggs  being 
incubated  late  in  the  season  (Cuothers 
and  Johnson  1975)  may  also  represrat 
renesting. 

The  southwestern  willow  flycatcher  is 
a  late  spring  breeder.  It  is  present  and 
singing  on  breeding  territmies  by  mid> 
May,  although  its  presence  and  status  is 
often  confused  by  the  migrating,  singing 
individuals  of  the  northern  subspedes. 

E easing  through  E.  L  extimus  breeding 
abitat  p.  Kreuper,  Bureau  of  Land 
Management  (BLM),  unpubl.  data).  E.  t 
extimus  builds  nests  and  lays  eggs  In 
late  May  and  eeriy  June  and  fledges 
young  in  early  July  (Willard  1912.  Ligon 
1961.  Brown  1988.  Whitfield  1090, 
Sogge  and  Tibbitts  1992).  I 


Federal  Regirter  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Proposed  Rules 39497 


variation  in  these  dates  has  been 
observed  (Carothers  and  Johnson  1975. 
Brown  1988)  and  may  be  related  to 
altitude,  latitude,  and  renesting. 

The  southwestern  willow  flycatcher  is 
an  insectivore.  It  forages  wdthin  and 
occasionally  above  dense  riparian 
vegetation,  taking  insects  on  the  wing 
and  gleaning  them  from  foliage 
(Wheelock  1912,  Bent  1960).  No 
information  is  available  on  specific  prey 
items. 

The  migration  routes  and  destination 
of  the  southwestern  willow  flycatcher 
are  not  well  understood.  Empidonax 
flycatchers  do  not  often  sing  diuing  fall 
migration,  so  this  means  of 
distinguishing  species  is  not  available 
(Blake  1953,  Peterson  and  Chalif  1973). 
However,  willow  flvcatchers  have  been 
reported  to  sing  and  defend  winter 
territories  in  Mexico  and  Central 
America  (Gorski  1969,  McCabe  1991).  E. 
t.  extimus  most  likely  winters  in 
Mexico,  Central  America,  and  perhaps 
northern  South  America  (Phillips  1948. 
Peterson  1990).  However,  the  habitats  it 
uses  on  wintering  grounds  are 
imknown.  Tropical  deforestation  may 
restrict  wintering  habitat  for  this  and 
other  neotropical  migratory  birds  (Finch 
1991). 

Breeding  bird  survey  data  for  1965 
through  1979  combined  the  willow  and 
alder  flycatchers  into  a  "Traill's 
flycatcher  superspecies."  because  of 
taxonomic  uncertainty  during  the  15* 
year  reporting  period.  These  data 
showed  fairly  stable  numbers  in  central 
and  eastern  North  America  but  strong 
declines  in  the  West,  the  region 
including  the  range  of  the  southwestern 
willow  flycatcher  (Robbins  et  al.  1986). 

Unitt  (1987)  reviewed  historical  and 
contemporary  records  of  £.  t  extimus 
throughout  its  range,  determining  that  it 
had  "declined  precipitously,"  and  that 
"although  the  data  reveal  no  trend  in 
the  past  few  years,  the  population  is 
clearly  much  smaller  now  than  50  years 
ago,  and  no  change  in  the  factors 
responsible  for  the  decline  seem  likely." 
Data  are  now  available  which  indicate 
continued  declines  in  most  remaining 
populations  of  the  subspecies  (Brown 
1991.  Whitfield  and  Laymon,  unpubl. 
data,  Sogge  and  Tibbitts  1992). 
Population  trends  in  each  state  are 
discussed  briefly  below. 

California:  All  three  resident 
subspecies  of  the  willow  flycatcher  (£. 
(.  extimus,  E.  t.  brewsteri,  and  E.  t 
adastus)  were  once  considered  widely 
distributed  and  common  in  California, 
wherever  suitable  habitat  existed 
(Wheelock  1912,  Willett  1912,  Grinnell 
and  Miller  1944).  The  historic  range  of 
E.  t.  extimus  in  California  apparently 
included  all  lowlnnd  riparian  areas  of 


the  southern  third  of  the  state.  Unitt 
(1984, 1987)  concluded  that  it  was  once 
fairly  common  in  the  Los  Angeles  basin, 
the  San  Bernardino/Riverside  area,  and 
San  Diego  County.  Willett  (1912, 1933) 
considered  the  bird  to  be  a  common 
breeder  in  coastal  southern  California. 
Nest  and  egg  collections  by  H.  Brown, 
discussed  in  Unitt  (1987),  suggest  the 
bird  was  a  common  breeder  along  the 
lower  Colorado  River  near  Yuma,  in 
1902. 

All  three  willow  flycatcher  subspecies 
breeding  in  California  have  decUned, 
with  declines  most  critical  in  E.  t. 
extimus  (Gaines  1988,  Schlorff  1990). 
The  southwestern  willow  flycatcher  no 
longer  nests  along  the  lower  Colorado 
River  (Hunter  et  al.  1987.  Rosenberg  et 
al.  1991)  and  remains  only  in  small, 
disjimct  nesting  groups  elsewhere  in 
southern  California  (Unitt  1984  and 
1987.  Schlorff  1990.  Service  unpubl. 
data).  Only  two  nesting  groups  have 
been  stable  or  increasing  in  recent  years. 
One  is  on  private  land  where  threats 
from  livestock  grazing  have  been 
virtually  eliminated  (Harris  et  al.  1987, 
Whitfield  1990).  However,  after 
remaining  stable  or  increasing  for 
several  years,  this  group  on  the  South 
Fork  of  the  Kern  River  experienced 
numerical  declines  in  1991  and  1992. 
An  increase  in  nesting  success  in  1992 
was  attributed  to  shaldng  (killing)  or 
removing  cowbird  eggs  or  nestlings 
found  in  flycatcher  nests  (Whitfield  and 
Laymon,  unpubl.  data).  The  other  stable 
nesting  group  is  on  Camp  Pendleton 
(U.S.  Marine  Corps),  where  threats  bom 
cowbird  parasitism  have  been  reduced. 
Approximately  eight  other  nesting 
groups  are  known  in  southern 
California,  all  of  which  consisted  of  six 
or  fewer  nesting  pairs  in  recent  years 
(Unitt  1987.  Schlorff  1990.  Service, 
impubl.  data).  Using  the  most  recent 
information  for  all  areas,  approximately 
70  pairs  and  8  single  southwestern 
wiUow  flycatchers  are  known  to  exist  in 
California.  Where  information  on 
population  trends  since  the  mid-1980s 
is  available,  most  areas  show  declines. 
Three  recent  statiis  reviews  considered 
extirpation  from  Cahfomia  to  be 
possible,  even  likely,  in  the  foreseeable 
future  (Garrett  and  Dunn  1981,  Harris  et 
al.  1986,  Schlorff  1990).  The  State  of 
California  classifies  the  willow 
flycatcher  as  endangered  (California 
Department  of  Fish  and  Game  (CDFG) 
1992). 

Arizona:  Records  indicate  that  the 
former  range  of  the  southwestern  willow 
flycatcher  in  Arizona  included  portions 
of  all  major  river  systems  (Colorado. 
Salt,  Verde.  Gila.  Santa  Cruz,  and  San 
Pedro)  and  probably  major  tributaries. 
Historical  records  exist  bom  the 


Colorado  River  near  Lee's  Ferry  and 
near  the  Little  Colorado  River 
confluence  (Phillips,  pers.  comm..  dted 
in  Unitt  1987).  and  along  the  Arizona* 
Cahfomia  border  (PhilUps  1948.  Unitt 
1987).  the  Santa  Cruz  River  near  Tucson 
(Swarth  1914,  Phillips  1948),  the  Verde 
River  at  Camp  Verde  (Phillips  1948),  the 
Gila  River  at  Fort  Thomas  (W.C  Hunter, 
pers.  comm.,  dted  in  Unitt  1987).  the 
White  River  at  Whiteriver.  the  upper 
and  lower  San  Pedro  River  (WiUard 
1912.  Phillips  1948).  and  the  Uttl* 
Colorado  River  headwators  area 
(PhiUips  1948). 

The  southwestern  willow  flycatcher 
has  declined  throughout  Arizona. 
Extensive  loss  and  modification  of 
riparian  habitats  have  occurred 
tluoughout  much  of  the  State,  and 
southwestern  willow  flycatcher  habitat 
is  now  largely  absent  or  altered  (Phillips 
1948.  Phillips  et  al.  1964).  The 
subsp>ecies  no  longer  nests  on  the  lower 
Colorado  River  (Hunter  et  al.  1987, 
Rosenberg  et  al.  1991)  and  is  known  to 
persist  elsewhere  in  the  State  only  in 
several  small,  widely  scattered 
locations,  hi  the  Grand  Canyon,  several 
groups  of  nesting  birds  declined  from  • 
combined  high  of  11  pain  in  1986 
(Brown  1988).  to  two  pain  and  three 
single  birds  in  1992  (Sogge  and  Hl^itts 
1992).  Two  and  four  singing  birds, 
respectively,  were  recorded  at  two 
locations  on  the  middle  San  Pedro  River 
in  the  mid-1980s  (Arizona  Game  and 
Fish  Department  (AGFD)  unpubl.  data). 
These  sites  have  not  been  siu>vyed 
since.  However,  a  third  site  in  that  area 
was  occupied  until  1979,  but  no  E.  t. 
extimus  have  been  found  in  recent  yean 
(AGFD  and  U.S.  Bureau  of  Reclamation 
(Reclamation),  unpubl.  data). 
Historically  occupied  habitat  on  the 
upper  San  Pedro  is  now  unsuitable  and 
unoccupied  (Kreuper  and  Gorman  1988, 
D.  Kreuper  unpub  .  data).  One  to  four 
possible  breeding  birds  were  seen  from 
1985  through  1988  in  the  Little 
Colorado  River  headwaten  area  known 
to  have  supported  several  small  nesting 
groups  (T.  Gorman,  unpubl.  data).  R. 
Ohmart  (unpubl.  data)  observed  four 
nesting  pain  on  the  Verde  River  in 
central  Arizona  in  1992.  Of  13  river 
reaches  in  Arizona  studied  by  Hunter  et 
al.  (1987).  nesting  willow  flycatdien 
(extimus)  were  extirpated  bom  ei^t, 
dedining  in  two,  and  present  in  stable 
numbere  in  two.  Using  the  most  recent 
information  for  all  areas,  approximately 
12  paire  and  3  single  E.  t.  extimus  are 
known  to  exist  in  the  State.  The 
estimated  total  E.  t.  extimus  in  Arizona 
in  the  late  1980's  ranged  from  24  to  30 
nesting  paire  (T.  Jolmson  1989.  Unitt 
1987).  More  recent  information  does  not 
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wanent  iacraMiag  that  Mdoute.  Wbara 
infionnatiaa  od  populadon  tiSDds  linoe 
tiM  Bid-lOSOt  k  avaikhk.  most  sress 
■how  dscHiiss  la  sariy  1993, 
cataBbophic  floodiiig  oa  the  Vsrdk  Gila 
and  San  Padro  RiTws  damaflKi  many 
ites  inhaUtod  ainca  tiia  mid-isaos  and 
much  polantial  habitat  Unitt  (1987) 
oondadad  that  Trofadily  dm  alaanat 
decUaa  in  tha  population  lavab  ot 
extumu  has  oocunod  ia  Aiixaa  *  *  * 
axtimus  baa  baan  axtirpatad  from  much 
of  tha  ana  from  which  it  vms  oritioatty 
daacribad.  tha  riparian  woodknw  of 
•outheni  Arizona."  The  State  of  Arisona 
classifies  tha  willow  flycatcher  as 
endangOTsd  (AGFD 1988). 

New  Mexico:  Bailey  (1928)  classified 
breeding  willow  flycrtiihers  in  New 
Mexico  as  F.  t  bnwUai.  according  to 
the  then  current  taxonomy  of 
Obsfholser  (1918).  Becaose  of  few 
records  st  that  time,  she  believed  that 
either  the  bird  was  rare  or  was 
over  looked  by  most  observers  end 
collectors.  More  recently.  HuU)erd 
(1987)  levlewed  and  summariad  the 
flycatcher's  status  in  New  Meodca  He 
classified  Ineeding  birds  in  the  State  as 
E.  L  eztimtis  and  reported  breeding 
locations  that  were  generally  confined 
to  the  ragi<ms  west  m  the  Mo  &ande 
River,  with  records  from  the  Rio  Grande, 
Chmne,  Zuni.  Sen  Ftandsco.  Qls.  snd 
possibly  lower  Penasco  drainases  (See 
also  Httbberd  1982).  HoweverTtie 
provisionally  assig^ied  all  willow 
flycatchers  nesting  in  New  Mexico  to 
extimits,  noting  reoords  from  the  Pecos 
River  and  Panaaco  Credc  in  the 
southeest  and  from  near  Las  Vegas  in 
thenortheest 

Both  Hubberd  (1987)  and  Unitt  (1987) 
believed  diet  tha  overall  range  of  F.  t. 
extimus  had  not  been  reduced  in  New 
Mexico,  but  that  habitat  and  numbers 
had  dedined.  Unitt  (1987)  believed  the 
melority  of  all  remaining  nei^g  birds 
may  oocor  in  New  Mexico.  Areas  with 
19  sad  53  singing  flycatchars  (assumed 
to  be  nesting  but  possibly  migrants) 
were  found  on  the  upper  Gik  River 
(Montgomery  efoJL  1985.  dted  in 
Sucklfiig  0t  al.  1992).  Recent 
infonaation  on  thoaa  nesting  aieaa  is  not 
available,  and  Hubbud  (1967)  noted 
that  data  were  laddng  far  trends  of  most 
nesting  sraes.  However,  whoe  data 
were  available,  they  indicated  loss  of 
the  nesting  h^itat  <rfa  group  of  IS 
breeding  peirs  aa  a  conaequenoe  of 
risiag  watsrs  of  Elephant  Butte 
Reservoir.  The  willow  flycatcher  was 
considered  fairly  oonnnon  in  this  araa 
on  the  middle  Rio  Grande  in  the  late 
1970'a  (Hundertmark  1978).  Hubbard 
hypothaaiaed  that  some  of  these  birds 
could  have  moved  upstream,  to  new 
ihardine  habitat  aeated  by  the 


impoundment  Between  1987  and  1990. 
bird  surveys  along  the  Rio  Grsnde  River 
Stale  Perk  in  Albuquerque  found  a 
sln^  singing  willow  flycMcher  during 
the  breeding  seeeon  (HtMSaian  1990).  In 
1992. 71  trusscts  along  the  Rio  Grande 
River  were  surveyed  far  breeding  birds, 
not  specifically  targsting  willow 
flycatcher  habitat  A  sii:^  willow 
flycatcher  wes  located  neer  Espsnola 
(Lael.  Msyer  snd  Thompson,  unpuhl. 
data).  Hubbard  (1987)  estimated  that  the 
stale  population  may  total  100  pairs. 
However,  he  found  that  the  "virtually 
inescapable"  conclusion  was  that  "a 
deaeaae  has  occurred  in  the  population 
of  breeding  willow  flycatchers  in  New 
Mexico  over  historic  time."  resulting 
frmn  habitat  loss.  The  State  of  New 
Mexico  classifies  the  willow  flycatdier 
88  endemmred  (NMDGF 1988). 

TexsK  The  ecwtem  edge  of  the 
southwestern  willow  flycatcher's  range 
is  in  western  Texas  (Unitt  1987). 
Collectians  have  been  made  at  Fort 
Hancodc  on  the  Rio  Grande  (Phillips 
1948),  in  the  Guadahipe  Mountains 
(Phillips,  pars.  comm..  dted  in  Unitt 
1987).  the  Davis  Mountains  (Oberholser 
1974),  and  from  unspecified  locales  in 
Brewster  County  (Wolfa  1956).  Wsuer 
(1973  and  1985)  considered  £.  t. 
extimus  a  rare  summer  resident  in  Big 
Bend  National  Park.  Data  are  lacking  on 
current  population  levels  and  trends  in 
Texas.  Loss  and  modification  of  habitat 
may  have  reduced  populations  on  the 
Rio  Grande  and  Pecos  Rivers. 

Utah:  The  north-central  limit  of 
breeding  southwestern  willow 
flycatchers  is  in  southern  Utah. 
However,  because  of  possible 
intergradations  with  B.  t  adastus,  the 
exad  limits  are  not  well  defined  and  a 
dinal  gradation  may  exist  between  the 
two  subspecies  {fietde  1985.  Unitt 
1987).  Records  that  ara  likely  to 
repreeent  E.  t  extimus  are  from  the 
Virgin  River  (Phillipe  1948.  WhitmOTe 
1975).  Kanab  Qeek.  and  along  the  Sen 
Juan  and  Colorado  Riven  (B^le  et  al. 
1958  dted  in  Unitt  1967,  Behle  and 
Higgins  1959,  Behle  1985).  Other  reports 
document  the  sub^pedes  being  present 
along  the  Virgin.  Colorado,  San  Juan, 
and  peritaps  Paria  Riven  (BLM,  unpubl. 
data).  Although  Behle  believed  E.  t 
extimus  was  tdwayi  rare  in  southern 
Utah  overall  (pars.  comm.  dted  in  Unitt 
1987).  he  considered  it  e  locally 
common  breeding  resident  %^iere 
habitat  existed  along  the  Colorado  River 
and  its  tributaries  in  southeastern  Utah 
(Behle  and  Higgins  1959). 

Few  data  ara  available  on  population 
trends  in  southern  Utah.  However,  loss 
and  modification  of  habitat  is  likely  to 
have  reduced  populations  on  the  Virgin, 
Colorado,  and  Sui  Juan  Rivers.  Theee 


losses  beve  been  due  to  suburban 
ajqiension  and  habitat  changes  along  the 
Virgin  River,  inundetion  by  Lake  Powell 
on  the  Colorado  and  San  Juan  Rivars, 
and  encraechment  of  tamarisk 
throughout  the  region  (Unitt  1987,  BLM 
unpubUshad  dsta). 

Nevada:  Unitt  (1987)  reprntad  only 
three  records  far  Nevada,  all  made 
before  1962.  Unitt  (1987)  and  Hubbard 
(1987)  both  considered  extreme 
southern  Nevada  to  be  Mdthin  the 
subspedee'  range.  However,  no  recent 
data  ara  available  on  population  levels 
or  trends.  Hsbitat  may  remain  along  the 
lower  Virgin  River  and  at  the  inflow  of 
the  Virgin  River  into  Lake  Mead. 
However,  loes  and  modification  of 
habitat  ia  likely  to  have  reduced 
populations  on  the  Virgin  and  Colorado 
Rivers. 

Colorado:  It  is  undeer  whether  or  not 
the  southwestern  willow  flycatdier 
breeds  in  Colorado.  Some  authon 
believe  the  subspedes  nMy  range  into 
extreme  southwestern  Colorado  (e.g. 
Hubbard  1987);  othen  do  not  (e.g.  Unitt 
1987).  Several  specimens  taken  in  lete 
summer  have  been  identified  as  E.  t. 
extimus,  but  nesting  was  not  confirmed 
(Bailey  and  Niedrach  1965).  PhiUipe 
(1948)  cautioned  that  willow  flycatdien 
in  this  region  displeyed  amsiderahle 
individiial  variation  and  may  represent 
intergrades  between  E.  t.  extimus  and  B. 
t  adastus.  No  recent  data  are  available 
on  occurrence,  population  levels,  or 
trends  in  this  area. 

M«dco:  Six  specimens  from  Ba)a 
California  arul  two  from  S<mora  were 
discussed  by  Unitt  (1987).  He  and 
I^Uips  (pers.  comm..  dted  in  Unitt 
1987)  believed  E.  t.  extimus  was  irat 
common  in  northwestern  Mexico. 
Wilbur  (1987)  was  skeptical  of  its 
presence  as  a  breeder  in  Baja  Califomie. 
In  the  more  general  treetments  of  field 
guides,  the  willow  flycatdier  is 
described  as  breeding  in  extreme 
northwestern  Mexico,  including 
northern  Ba|a  California  (Blake  1953, 
Peterson  and  ChaUf  1973).  No  recent 
data  are  available  on  current  population 
levels  or  trends. 

Using  the  most  recent  censuses  snd 
estimates  for  all  areas,  the  estimated 
total  of  all  southwestern  willow 
flycatchera  is  approximately  230  to  500 
nesting  pairs  (Service,  unpubL  data). 
Unitt  (1987)  behoved  the  total  was  "well 
under"  1,000  pairs,  mora  likely  500.  The 
regional  estimates  on  whidi  these  total 
estimates  are  based  generally  dete  from 
the  late  1980's  (e.  g.  Hubberd  1987,  T. 
Johnson  1989).  Virtually  all  nesting 
groups  monitored  since  that  time  have 
continued  to  dedine  (Whitfield  1990. 
Brown  1991,  Sogge  and  TibbitU  1992, 
Whitfield  and  Laymon.  unpi^  data). 
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The  Service  included  the 
southwestern  willow  flycatcher  in  its- 
January  6. 1989.  (54  FR  554)  Animal 
Notice  of  Review  as  a  category  2 
candidate  species.  A  category  2  species 
is  one  for  which  listing  may  be 
appropriate,  but  additional  biological 
information  is  needed.  After  soliciting 
and  reviewing  additional  information, 
the  Service  elevated  E.  t.  extimus  to 
category  1  candidate  status  on 
November  21.  1991  (56  FR  58804).  A 
category  1  species  is  one  for  which  the 
Service  has  on  file  substantial 
information  to  support  listing,  but  a 
proposal  to  list  has  not  been  issued 
because  it  is  precluded  at  present  by 
other  listing  activity. 

On  January  25, 1992.  a  coalition  of 
conservation  organizations  (Suckling  et 
al.  1992]  petitioned  ttie  Service, 
requesting  listing  of  £.  t.  extimus  as  an 
endangered  species,  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  et  seq.).  The 
petitioners  also  appealed  for  emergency 
listing  and  designation  of  critical 
habitat.  On  September  1, 1992  (57  FR 
39664),  the  Service  published  a  finding 
that  the  petition  presented  substantial 
information  indicating  that  listing  may 
be  warranted,  and  requested  public 
comments  and  biological  data  on  the 
status  of  the  southwestern  willow 
flycatcher. 

Section  4(b)(3)  of  the  Act  requires  the 
Secretary  of  the  Interior  to  reach  a  final 
decision  on  any  petition  accepted  for 
review  within  12  months  of  its  receipt. 
This  proposal  constitutes  the  final 
finding  on  the  petitioned  action. 

Summary  of  Factors  AflEading  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  owing  to  one  or  more 
of  the  five  fisctors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  southwestern  willow 
flycatcher  [Empidonax  tmillii  extimus) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Large 
scale  losses  of  southwestern  wetlands 
have  occurred,  particularly  the 
cottonwood-willow  riparian  habitats  of 
the  southwestern  willow  flycatcher 
(Phillips  et  al.  1964,  Carothers  1977,  Rea 

1983.  Johnson  and  Haight  1984,  Katibah 

1984.  Johnson  et  al.  1987,  Unitt  1987. 
General  Accounting  Office  (CAO)  1988, 


Szaro  1989,  Dahl  1990,  State  of  Arizona 
1990).  Changes  in  the  riparian  plant 
community  have  resulted  in  the 
reduction,  degradation,  and  elimination 
of  nesting  habitat  for  the  willow 
flycatcher,  curtailing  the  ranges, 
distributions,  and  numbers  ofthe 
western  subspecies,  including  E.  t. 
extimus  (Gaines  1974.  Serena  1982. 
Cannon  and  Knopf  1984,  Klebenow  and 
Oakleaf  1984.  Taylor  1986.  Schlorff 
1990). 

Dahl  (1990)  reviewed  estimated  losses 
of  wetlands  between  1780  and  the 
1980's  in  the  Southwest:  CaUfomia  91 
percent:  Nevada  52  percent;  Utah  30 
percent:  Arizona  36  percent;  New 
Mexico  33  percent;  and  Texas  52 
percent.  As  much  as  90  percent  of 
lowland  riparian  habitat  has  been  lost  in 
Arizona  (State  of  Arizona  1990). 
Franzreb  (1987)  noted  that 
"(B)ottomland  riparian  forests  are  the 
most  highly  modified  of  natural 
landscapes  in  California." 

Loss  and  modification  of 
southwestern  riparian  habitats  have 
occurred  owing  to  urban  and 
agricultural  development,  water 
diversion  and  impoundment, 
channelization,  livestock  graung,  and 
hydrological  changes  resulting  from 
these  and  other  land  uses.  Rosenberg  et 
al.  (1991)  noted  that  "it  is  the 
cottonwood-willow  plant  community 
that  has  declined  most  with  modem 
river  management."  Loss  ofthe 
cottonwood-willow  riparian  forests  has 
had  widespread  impact  on  the 
distribution  and  abundance  of  bird 
species  associated  with  that  forest  type 
(Hunter  et  al.  1987,  Hunter  et  al.  1988, 
Rosenberg  et  al.  1991). 

Overuse  by  livestock  has  been  a  major 
factor  in  the  degradation  and 
modification  of  riparian  habitats  in  the 
western  United  States.  These  ejects 
include  changes  in  plant  community 
structure  and  species  composition  and 
relative  abundance  of  species  and  plant 
density.  These  changes  are  often  linked 
to  more  widespread  changes  in 
watershed  hydrology  (Rea  1983,  GAO 
1988).  These  changes  directly  affect  the 
habitat  characteristics  critical  to  E.  t. 
extimus.  Livestock  grazing  in  riparian 
habitats  typically  results  in  reduction  of 
plant  species  diversity  and  density, 
especially  palatable  broadleaf  plants 
like  willows  and  Cottonwood  saplings, 
and  is  one  of  the  most  common  causes 
of  riparian  degradation  (Carothers  1977, 
Rickard  and  Gushing  1982,  Cannon  and 
Knopf  1984,  Klebenow  and  Oakleaf 
1984,  GAO  1988,  Clary  and  Webster 
1989,  Schultz  and  Leininger  1990). 

Increases  in  willow  flycatcher 
numbers  (various  subspecies)  have 
followed  reduction,  modification,  or 


removal  of  cattle  grazing.  Taylor  (1986) 
found  a  negative  correlation  between 
recent  cattle  grazing  and  abundance  of 
numerous  riparian  birds,  including  the 
willow  flycatcher.  In  an  area  ungrued 
since  1940.  his  bird  counts  were  five  to 
seven  times  higher  than  comparable 
plots  where  grazing  was  terminated  in 
1980.  Harris  et  al.  (1987)  observed 
southwestern  willow  flycatchers  to 
increase  by  61  percent  over  a  5-year 
period  after  grazing  was  reduced.  Taylor 
and  Littlefield  (1986)  found  higher 
numbers  of  willow  flycatchers  (E.  f. 
brewsteri)  correlated  with  minimal  or 
nonexistent  livestock  grazing.  Klebenow 
and  Oakleaf  (1984)  listed  the  willow 
flycatcher  among  bird  species  that 
declined  from  abundant  to  absent  in 
riparian  habitats  degraded  in  part  by 
overgrazing.  R.  Schlorff  reported  willow 
flycatchers  returning  to  Modoc  County, 
California,  several  years  after  removal  of 
livestock  grazing  (pars.  comm.  cited  in 
Valentine  et  al.  1988).  Knopf  et  a7. 
(1988)  found  that,  during  the  summer, 
v\illow  flycatchers  [E.  t.  adastus)  were 
present  on  winter-grazed  pastures  but 
were  virtually  absent  from  summer- 
grazed  pastures.  The  Service  believes 
that  documentation  of  livestock  impacts 
on  other  willow  flycatcher  subspecies  is 
relevant  to  E.  t.  extimus,  because  linear 
riparian  habitats  in  arid  regions  are 
particularly  vulnerable  to  fragmentation 
and  destruction  by  livestock.  As  shady, 
cool,  wet  areas  providing  abundant 
forage,  they  are  disproportionately 
preferred  by  livestock  over  the 
surrounding  xoric  uplands  (Ames  1977, 
Valentine  et  al.  1988,  A.  Johnson  1989). 
Suckling  et  al.  (1992)  noted  that  most  of 
the  areas  still  known  to  support 
southwestern  willow  flycatchers  have 
low  or  nonexistent  levels  of  livestock 
grazing. 

Another  likely  factor  in  the  loss  and 
modification  of  southwestern  willow 
flycatcher  habitat  is  invasion  by  the 
exotic  tamarisk.  Tamarisk  (also  called 
saltcedar)  was  introduced  into  western 
North  America  from  the  Middle  East  in 
the  late  1800s.  as  an  ornamental 
windbreak  and  erosion-control  plant.  It 
has  spread  rapidly  along  southwestern 
watercourses,  typically  at  the  expense  of 
native  riparian  vegetation,  and 
especially  in  cottonwood/willow 
communities.  Although  tamarisk  it 
present  in  nearly  every  southwestern 
riparian  community,  its  degree  of 
dominance  varies.  !t  has  replaced  some 
communities  entirely,  but  ocoirs  at  a 
low  frequency  in  others. 

The  spreadfand  persistence  of 
tamarisk  has  resulted  in  significant 
changes  in  riparian  plant  communities. 
In  tamarisk  monocultures,  the  most 
striking  change  is  the  loss  of  community 
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structure.  The  multi-layerad  community 
of  herbaceous  understory,  small  shrubs, 
middle-layer  willows,  and  overstory 
deciduous  trees  is  often  replaced  by  one 
monotonous  layer.  Plant  species 
diversity  has  declined  in  many  areas, 
and  relative  species  abundance  shifted 
in  others.  Other  effects  include  changes 
in  percent  cover,  total  biomass,  fire 
cycles,  thermal  regimes,  and  perhaps 
insect  fauna  (Kerpez  and  Smith  1987, 
Carothers  and  Brown  1991,  Rosenberg  et 
al.  1991). 

DisturtMnce  regimes  imposed  by  man 
(e.g.,  grazing,  water  diversion,  flood 
control,  woodcutting,  and  vegetation 
clearing)  have  facilitated  the  spread  of 
tamarisic  (Behle  and  Higgins  1959, 
Kerpez  and  Smith  1987,  Hunter  et  al. 
1968,  Rosenberg  et  al.  1991).  Cattle  find 
tamarisk  unpalatable.  However,  they  eat 
the  shoots  and  seedlings  of  Cottonwood 
and  willow,  acting  as  a  selective  agent 
to  shift  the  relative  abimdance  of  these 
species  (Kerpez  and  Smith  1987). 
Degradation  and,  in  some  cases,  loss  of 
native  riparian  vegetation  have  lowered 
the  water  table  and  resulted  in  the  loss 
of  perennial  flows  in  some  streams. 
With  its  deep  root  system  and  adaptive 
reproductive  strategy,  tamarisk  thrives 
or  persists  where  surface  flow  has  been 
reduced  or  lost. 

Manipulation  of  perennial  rivers  and 
streams  has  resulted  in  habitats  that 
tend  to  allow  tamarisk  to  outcompete 
native  vegetation.  Construction  of  dams 
created  impoimdments  that  destroyed 
native  riparian  communities.  Dams  also 
eliminated  or  changed  flood  regimes, 
which  were  essential  in  maintaining 
native  riparian  ecosystems.  Changing 
(usually  eliminating  flood  regimes 
provided  a  competitive  edge  to 
tamarisk.  In  contrast  to  native 

Shreatophytes,  tamarisk  does  not  need 
oods  to  establish  and  is  intolerant  of 
submersion  when  young.  Diversion  of 
water  caused  the  lowering  of  near- 
surface  groiind  water  and  reduced  the 
relative  success  of  native  species  in 
becoming  established.  Irrigation  water 
containing  high  levels  of  dissolved  salts 
also  favors  tamarisk,  which  is  more 
tolerant  of  high  salt  levels  than  most 
native  species  (Kerpez  and  Smith  1987). 

The  rapid  spread  of  tamarisk  has 
corresponded  with  the  decline  of  the 
southwestern  willow  flycatcher.  E.  t. 
extimus  is  generally  absent  where  the 
exotic  tamarisk  has  replaced  native 
riparian  vegetation.  However,  it  is  not 
known  whether  characteristics  of 
tamarisk  stands  are  inherently 
unsuitable  to  E.  t.  extimus,  or  whether 
tamarisk  invasion  and  willow  flycatcher 
declines  are  coincidental.  However, 
changes  in  bird  spedes  diversity, 
conesponding  with  invasion  by 


tamarisk,  are  documented.  Conversion 
to  tamarisk  typically  corresponds  with 
reductions  or  complete  loss  of  bird 
species  strongly  associated  with 
cotton  wood- willow  habitats.  These 
include  the  yellow-billed  cuckoo 
[Coccyzus  americanus),  summer  tanager 
[Piranga  rubra),  northern  oriole  (Icterus 
galbula),  and  the  southwestern  willow 
flycatcher  (Hunter  et  al.  1987.  Hunter  et 
al.  1988,  Rosenberg  et  al.  1991). 

Some  authors  believe  tamarisk  may 
not  provide  as  much  thermal  protection 
as  native  broadleaf  species  (Hunter  et  al. 
1987,  Hunter  et  al.  1988).  This  thermal 
difference  could  be  important  at  lower 
elevations  in  the  Southwest,  where 
extreme  high  temperatures  are  common 
during  the  bird's  midsummer  breeding 
season.  Hunter  et  al.  (1987)  reported  the 
willow  flycatcher  as  one  of  seven 
midsummer-breeding  builders  of  open 
nests  that  were  found  in  tamarisk  at 
higher  elevations  but  not  lower 
elevations.  Nesting  E.  t.  extimus  have 
been  found  in  tamarisk  at  middle 
elevations  (less  than  850-1200  m  (2700- 
3500  feet)],  on  the  Colorado  River 
(Brown  1988).  the  Rio  Grande 
(Hundertmark  1978.  Hubbard  1987),  and 
the  San  Pedro  River  (Hunter  et  al.  1987). 
Conversely,  E.  t.  extimus  is  now  absent 
at  lower  elevations  where  tamarisk 
thrives,  e.g.,  the  lower  Colorado  River 
[approximately  100  m  (328  feet)].  Unitt 
(1987)  sp>eculated  that  at  higher 
elevations  and  in  the  eastern  portion  of 
its  range,  some  E.  t.  extimus  populations 
may  be  adapting  to  tamarisk.  It  is  also 
possible  that  tamarisk  affects  E.  t 
extimus  by  altering  the  riparian  insect 
fauna  (Carothers  and  Brown  1991). 

Water  developments  also  likely 
reduced  and  modified  southwestern 
willow  flycatcher  habitat.  The  series  of 
dams  along  most  major  southwestern 
rivers  (Colorado,  Gila,  Salt,  Verde,  Rio 
Grande,  Kern,  San  Diegito,  and  Mojave) 
have  altered  riparian  habitats 
downstream  of  dams  through 
hydrological  changes,  vegetational 
changes,  and  inundated  habitats 
upstream.  New  habitat  is  sometimes 
created  along  the  shoreline  of  reservoirs, 
but  this  habitat  (often  tamarisk)  is  often 
unstable  due  to  fluctuating  levels  of 
regulated  reservoirs  (Grinnell  1914, 
Phillips  et  al.  1964,  Rosenberg  et  al. 
1991). 

Divereion  and  channelization  of 
natural  watercourses  are  also  likely  to 
have  reduced  E.  t.  extimus  habitat. 
Divereion  results  in  diminished  surface 
flows,  and  consequent  reductions  in 
riparian  vegetation  are  likely. 
Channelization  often  alters  stream  banks 
and  fluvial  dynamics  necessary  to 
maintain  native  riparian  vegetation. 


Suckling  et  al.  (1992)  suggested  that 
logging  in  the  upper  watersheds  of 
southwestern  rivers  may  constitute 
another  potential  threat  to  the 
southwestern  willow  flycatcher.  They 
stated  that  logging  increases  the 
likelihood  of  damaging  floods  in 
southwestern  willow  flycatcher  nesting 
habitat. 

Finally,  the  willow  flycatcher  (all 
subspecies)  is  listed  among  neotropical 
migratory  birds  which  may  face  loss  of 
wintering  habitat  owing  to  tropical 
deforestation  (Finch  1991). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  Service  is  unaware  of 
threats  resulting  from  overutilization. 

C.  Disease  or  predaiion.  The  Service 
is  unaware  of  any  disease  which 
constitutes  a  significant  threat  to  E.  t. 
extimus.  Boland  et  al.  (1989)  found  a 
single  case  of  larval  fly  parasites  in 
willow  flycatcher  nestlings  in 
California. 

Predation  of  southwestern  willow 
flycatchers  may  constitute  a  significant 
threat  and  may  be  increasing  with 
habitat  fragmentation.  Where  E.  t. 
extimus  has  been  extirpated  in  the  lower 
Colorado  River  valley,  Rosenberg  et  al. 
(1991)  found  increases  in  the  great- 
tailed  grackle  [QuiscJus  mexicanus), 
which  preys  on  the  eggs  and  young  of 
other  birds.  Whitfield  (1990)  found 
predation  on  E.  t.  extimus  nests  to  be 
significant.  Predation  increased  with 
decreasing  distance  from  nests  to  thicket 
edges,  suggesting  that  habitat 
fi^gmentation  may  increase  the  threat  of 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Migratory 
Bird  Treaty  Act  (MBTA)(16  U.S.C.  703- 
712)  is  the  only  current  Federal 
protection  provided  for  the 
southwestern  willow  flycatcher.  The 
MBTA  prohibits  "take"  of  any  migratory 
bird,  which  is  defined  as:  "*  *  *  to 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  attempt  to  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect  *  *  *  ."  There  are  no 

E revisions  in  the  MBTA  preventing 
abitat  destruction  unless  direct 
mortality  or  destruction  of  active  nests 
occurs.  Under  section  7(a)  of  the 
Endangered  Species  Act,  any  Federal 
action  which  may  affect  a  listed  species 
or  its  habitat  is  reviewed  through 
consultation  with  the  Service. 

The  majority  of  the  southwestern 
willow  flycatcher's  range  lies  within 
California,  Arizona,  and  New  Mexico 
(Phillips  1948,  Hubbard  1987,  Unitt 
1987).  All  of  those  States  classify  the 
willow  flycatcher  as  endangered  (AGFD 
1988,  NMDGF  1988,  CDFG  1992).  The 
willow  flycatcher  (all  subspecies)  was 
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added  to  the  Audubon  Blue  List  of 
declining,  threatened,  or  vulnerable 
spedes  in  1980  (Arbib  1979).  These 
State  and  private  designations  do  not 
provide  regulatory  protection  of  habitat. 
However,  the  States  of  Arizona. 
California,  and  New  Mexico  regulate  the 
capture,  handling,  transportation  and 
take  of  the  willow  flycatcher  through 
game  laws,  special  licenses,  and  permits 
for  scientific  investigation. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
riparian  habitat  of  the  southwestern 
willow  flycatcher  has  always  been  rare 
and  has  become  more  so.  Its  habitat 
rarity,  and  small,  isolated  populations 
make  the  remaining  E.  t.  exUmus 
increasingly  susceptible  to  local 
extirpation  through  stochastic  events 
such  as  floods,  fire,  brood  parasitism, 
predation.  depredation,  and  land 
development.  In  early  1993. 
catastrophic  floods  in  southern 
California  and  Arizona  damaged  or 
destroyed  much  of  the  remaining 
occupied  or  potential  breeding  habitat. 
Historically,  these  floods  always  have 
destroyed  habitat  but  vere  also 
important  events  in  regenerating 
cottonwood-willow  communities. 
However,  with  the  Uttle  southwestern 
willow  flycatcher  habitat  remaining, 
widespread  events  like  those  of  1993 
could  destroy  virtually  all  remaining 
habitat  throughout  all  or  a  significant 
portioi^  of  the  subspecies'  range. 

The  disjunct  nature  of  habitats  and 
small  breeding  populations  also 
impedes  the  flow  of  genetic  material 
between  populations  and  reduces  the 
chance  of  demographic  rescue  by 
migration  from  adjacent  populations. 
The  resulting  constraints  on  the  gene 
pool  intensify  the  external  threats  to  the 
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Brood  parasitism  by  the  brown- 
headed  cowbird  {Molothrus  ater)  also 
threatens  the  southwestern  willow 
flycatcher.  Cowbirds  lay  their  eggs  in 
the  nests  of  other,  usually  small^er. 
songbirds.  The  cowbird  often  retioves  a 
number  of  the  hosts'  eggs  from  the  nest 
equal  to  the  number  laid  by  the 
cowbird.  The  host  species  then 
incubates  the  cowbird  eggs,  which  hatch 
after  a  relatively  short  incubation  (12 
days),  usually  prior  to  the  hosts'  own 
eggs.  Thus,  the  young  cowbirds  have 
several  advantages  over  the  host's 
young:  they  hatch  earlier,  they  are 
larger,  and  they  are  also  more  aggressive 
than  the  host's  young.  Cowbird 
nestlings  typic^y  outcompete  those  of 
the  host  species  for  parental  care,  and 
the  host  species'  own  reproduction  is 
reduced  or  eliminated  (McGeen  1972, 
Mayfield  1977a,  Brittingham  and 
I'emple  1983). 


The  brown-headed  cowbird  was 
originally  restricted  to  the  Greet  Plains, 
where  it  was  strongly  associated  with 
American  bison  [Bison  biaon).  As  North 
America  was  settled,  cowbirds  became 
associated  with  Uvestock  and  human 
agriculture,  because  of  the  food  sources 
they  provided  (Flett  and  Sanders  1967, 
Valentine  et  a].  1988).  The  expansion  of 
agriculture.  Uvestock  grazing,  and 
widescale  human  activities  in  general 
caused  opening  and  fragmenting  of 
forest  and  woodland  habitats.  Habitat 
fragmentation  is  strongly  correlated 
with  increased  rates  of  brood  parasitism 
by  brown-headed  cowbirds  (Rothstein  et 
al.  1980,  Brittingham  and  Temple  1983, 
Airola  1986).  Some  species  are  likely  to 
have  adapted  to  parasitism  over  time, 
particularly  prairie  nesters  in  the 
original  range  cf  the  cowbird.  However, 
the  rapid  expansion  of  the  cowbird  now 
brings  it  into  contact  with  forest  and 
woodland  species  not  adapted  to  deal 
vrith  brood  parasitism  {Hill  1976, 
Mayfield  1977a). 

llie  brown-headed  cowbird  was 
apparently  an  uncommon  bird  within 
the  range  of  F.  t.  extimus  imtil  the  late 
1800's.  Since  then,  the  species  has 
greatly  expanded  in  numbers  and 
distribution  throughout  the  region 
(l,aymon  1987).  Increases  in  cowbirds  in 
the  San  Bernardino  Valley  between 
1918  and  1928  caused  "considerable 
alarm"  (Hanna  1928).  Although 
Friedmann  et  al.  (1977)  reported 
relatively  low  rates  of  parasitism  of 
willow  flycatchers  in  the  western 
United  States,  this  was  apparently  due 
to  their  data  (egg  sets]  being  collected 
prior  to  the  major  incursions  of 
cowbirds  into  Pacific  coast  riparian 
habitats  (L.  Kiff,  Western  Foundation  for 
Vertebrate  Zoology,  pers.  comm.).  Brood 
parasitism  of  the  willow  flycatcher 
(several  subspecies)  by  brown-headed 
cowbirds  is  well  documented  (Hanna 
1928.  Rowley  1930,  Willett  1933.  Hicks 
1934.  King  1954.  Holcomb  1972. 
Friedmann  et  al.  1977,  Garret  and  Dunn 
1981,  Harris  et  al.  1987.  Browm  1988. 
1991.  Sedgewick  and  Knopf  1988, 
Whitfield  1990.  Harris  1991). 

The  increases  in  cowbirds  in  the 
Southwest  and  parasitism  of  £.  t. 
extimus  and  other  birds  are  generally 
described  by  the  following  scenario.  The 
introduction  of  modem  human 
settlements,  livestock  grazing,  and  other 
agricultural  developments  resulted  in 
habitat  fragmentation.  Simultaneously, 
livestock  grazing,  and  other  agriciiltural 
developments  served  as  vectors  for 
cowbirds,  providing  feeding  areas  in  or 
near  host  species'  nesting  habitats 
(Hanna  1928,  Gaines  1974.  Mayfield 
1977a).  Cowbirds  may  travel  almost  7 
kilometers  (km)  (4.2  miles)  from  feeding 


sites  where  livestock  congregate,  to 
areas  where  host  q>ecie8  are  parasitixad 
(Rothstein  et  al.  1984).  These  factors 
increased  both  the  vulnerabihty  of  E.  t. 
extimus  and  the  Ukelihood  of 
encounters  with  cowbirds.  Finally,  the 
high  edge-to-interior  ratio  of  linear 
riparian  habitats  like  that  of  £.  t. 
extimus  renders  birds  nesting  there 
particularly  vulnerable  to  parasitisiB 
(Airola  1986,  Laymon  1987.  Harris 
1991).  Linear  riparian  habitats  are  also 
especially  vulnerable  to  fri^mentation 
by  grazing,  which  further  increases  both 
the  edge-to-interior  ratio,  and  the  threat 
of  parasitism. 

the  efiiects  of  parasitism  by  brown- 
headed  cowbirds  on  willow  (lycatchars 
include  reducing  nest  success  and  egg- 
to- fledging  rates,  and  delaying 
successful  fledging  (because  of  renasting 
attempts)  (Harris  1991).  A  common 
response  to  parasitism  is  abandonment 
of  the  nest  (Holcomb  1972).  Willow 
flycatchers  may  respond  to  parasitism 
by  ejecting  cowbird  eggs,  by  burying 
them  with  nesting  material  and 
renesting  on  top  of  them,  or  by  renasting 
in  another  nest  (Harris  1901).  However, 
the  success  of  renesting  is  often  reduced 
because  these  attempts  produce 
fledglings  several  weeks  later  than 
normal,  which  may  not  allow  them 
adequate  time  to  prepare  for  migration 
(Harris  1991).  Renesting  also  usually 
results  in  smaller  clutches,  further 
reducing  overall  reproductive  potential 
(Holcomb  1974). 

McCabe  (1991)  downplayed  the 
significance  of  cowbird  parasitism  as  a 
threat  to  any  species  except  Kirtland's 
warbler  {Dendroica  kirtlandil). 
However,  perhaps  reflecting  his  regional 
perspective,  he  characterized  the  high 
parasitism  rates  on  %viIlow  flycatcbm 
reported  by  Trautman  (1940  cited  in 
McCabe  1991)  and  Sedgwick  and  Knopf 
(1988)  as  aberrant  (56  percent  and  41 
percent,  respectively).  McCabe 
considered  the  high  rates  the  result  of 
the  "  •  •  •  linear  configuration  of  tha 
habitat  •  •  •  (c)owbirds  lay  eggs  In 
songbird  nests  closest  to  cover  edge." 
The  vast  majority  of  southwestern 
willow  flycatcher  habitat  is  very  linear. 
McCabe's  monograph  focussed  on  the 
combined  "Traill's  flycatcher" 
superspecies,  which  comprises  E.t. 
traillii  and  E.  alnorum  in  marshy 
habitats  in  the  upper  Midwest,  whers 
parasitism  rates  ranged  from  3  percent 
to  19  percent. 

Brittingham  and  Temple  (1983) 
considered  "high"  parasitism  rates 
(percent  of  nests  parasitized)  to  be  24 
percent,  with  some  as  high  as  72 
(>ercent.  Mayfield  (1977a)  thought  a 
species  (or  population)  might  be  able  to 
survive  a  24  percent  parasitism  rata,  but 
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that  loHes  much  higher  than  that 
"would  be  alarming."  Parasitiam  rates  of 
72  percent  to  83  percent  oo  Kirtland's 
warbler  (Mayfield  1977b)  reeuhed  in  a 
precipitous  populati(»  decline.  Where 
they  are  known,  parasitism  rates  for  E. 
t  axUmus  are  capable  of  causing  similar 
declines.  In  Caliraraia,  parasitism  rates 
ranged  from  50  percent  to  80  percent 
between  1987  and  1992,  when  an 
estimated  population  size  decreased 
from  44  nesting  pairs  to  28  (Whitfield 
1990,  Harris  1991.  Whitfield  and 
Laymon,  unpubl.  data).  These 
parasitism  rates  were  considered 
minimum  measures,  because  several 
nests  were  abandoned  each  year  owing 
to  imknown  causes,  which  could  have 
included  parasitism.  Brown  (1988) 
reported  an  average  50  percent 
pwasitism  rate  in  the  Grand  Canyon 
between  1982  and  1987.  Although  his 
estimated  population  increased  from  2 
pairs  to  11  during  that  period,  it  has 
since  decreased  back  to  2  nesting  pairs 
(Brown  1991,  Sogge  and  Tibbitts  1992). 
Harris  (1991)  believed  that  the 
parasitism  rates  observed  on  the  Kem 
River  in  1987  (68  percent  of  all  nests.  88 
percent  of  all  nest  territories)  were  high 
enough  to  prevent  E.  t.  extimus  from 
recolonizing  lowland  riparian  habitat, 
even  if  such  habitat  were  restored. 

Rothstein  et  al.  (1980).  Stafford  and 
Valentine  (1985),  and  Karris  (1991) 
believed  parasitism  may  be  correlated 
with  elevation,  being  more  severe  at 
lower  elevations.  Coupled  with  greater 
loss  of  lowland  (desert)  riparian  habitat, 
the  effiscts  of  habitat  loss  and  parasitism 
are  compounded.  However,  cowbirds 
now  appear  to  be  increasing  at  hi^er 
elevations  (Hanka  1985). 

In  addition  to  caiising  habitat 
degradation  and  facilitating  brood 
parasitism,  livestock  grazing  in  and  near 
riparian  areas  may  also  threaten  the 
southwestern  willow  flycatcher  through 
direct  mortality.  Livestock  in  riparian 
habitats  sometimes  make  physical 
contact  writh  nests,  resulting  in 
destruction  of  nests  and  spilling  out 
eggs  or  nestlings.  All  known 
documentations  of  this  threat  involve  E. 
t.  brewsteri.  perhaps  because  virtually 
all  known  remaining  populations  off. 
t.  extimus  are  in  un^azed  habitats 
(Serena  i982.  Harris  et  al.  1987. 
Whitfield  and  Laymon.  unpubl.  data). 
Livestock  grazing  likely  affects  E.  t. 
extimus  by  disrupting  nesting  behavior 
or  upsetting  nests.  Valentine  et  d. 
(1988)  studied  vrillow  flycatchers  in 
California  from  1983  through  1987, 
when  11  of  their  20  recorded  nesting 
attempts  failed.  They  fotmd  that  "*  *  * 
(plrior  to  reduction  of  grazing  intensity 
in  1987,  livestock  accounted  for  36%  of 
the  foiled  nests  or  20%  of  all  nesting 


attempts.  In  addition,  livestock 
destroyed  four  successful  nests  shortly 
after  the  young  had  fledged."  Stafford 
and  Valentine  (1985)  reported  that  three 
of  eight  (37.5  percent)  willow  flycatcher 
nests  in  their  study  site  were  probably 
destroyed  by  cattle.  Flett  and  Sanders 
(1987)  documented  no  nest  upsets  due 
t0  livestock,  but  noted  the  vulnerability 
of  nests  to  upset,  owing  to  th^ 
placement  low  in  willow  clumps  (see 
also  Serena  1982). 

The  southwestern  willow  flycatcher's 
preference  for,  and  former  abundance 
in.  floodplain  areas  that  are  now  largely 
agricultural  may  indicate  a  potential 
threat  from  pesticides.  Where  flycatcher 
populations  remain,  they  are  sometimes 
in  proximity  to  agricultural  areas,  with 
the  associated  pesticides  and  herbicides. 
Without  appropriate  precautions,  these 
agents  may  potentially  affect  the 
southwestern  willow  flycatcher  through 
direct  toxicity  or  effiects  on  their  insect 
food  base.  No  quantitative  data  on  this 
potential  threat  are  known  at  this  time. 

Recreation  that  is  focused  on  riparian 
areas,  particularly  during  warm  summer 
breeding  months,  may  also  constitute  a 
threat  to  E.  t.  extimus.  Taylor  (1986) 
found  a  possible  correlation  between 
recreational  activities  and  decreased 
riparian  bird  abundance.  Blakesley  and 
Reese  (1988)  reported  the  willow 
flycatcher  (probably  E.  t.  adastus)  as  one 
01  seven  species  negatively  a.ssociated 
with  campgrounds  in  riparian  areas  in 
northern  Utah.  It  is  unknown  whether 
these  possible  effects  involve  impacts  to 
habitat  or  disturbance  of  nesting  Dirds. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commerda) 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the 
southwestern  willow  flycatcher  as 
endangered.  Threatened  status  would 
not  be  appropriate  because  the  large 
proportion  of  historic  habitat  loss 
already  constitutes  extinction 
throii^out  a  significant  portion  of  the 
species'  range.  The  rationale  for 
proposing  critical  habitat  is  provided  in 
the  "Critical  Habitat"  section  of  this 
proposed  rule. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3(5)(A)  of  the  Act,  means: 

(i)  llie  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  fisatures  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 


management  considerations  or 
protection,  and 

(ii)  Specific  areas  outside  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  proposed,  for  the 
southwestern  willow  flycatcher  to 
'  include  riparian  areas  along  streams  and 
rivers  in  southern  California.  Arizona, 
and  New  Mexico.'The  following  areas 
are  proposed  as  critical  habitat: 

1.  California,  Riverside  and  San 
Bernardino  counties:  Approximately 
25  km  (16  miles)  of  the  Santa  Ana 
River,  frt)m  Rio  Road  downstream  to 
Prado  Flood  Control  Basin  Dam. 

2.  California.  San  Diego  County: 
Approximately  33  km  (20  miles)  of 
the  Santa  Margarita  River,  from  the 
unnamed  trail  at  T8S,  R3W.  Section 
34)  downstream  to  northboimd 
Interstate  5. 

3.  California,  San  Diego  County: 
Approximately  38  km  (24  miles)  of 
the  San  Luis  Rey  River,  from  Mission 
Road  downstream  to  northbound 
Interstate  5. 

4.  California,  San  Diego  County: 
Approximately  27  km  (15  miles)  of 
the  San  Diegito  River,  from 
southbound  Interstate  15  downstream 
to  northbound  Interstate  5. 

5.  California,  San  Diego  County: 
Approximately  8  km  (5.5  miles)  of  the 
San  Diego  River,  frtim  Carlton  Hills 
Boulevard  downstream  to  the  Second 
San  Diego  Aqueduct. 

6.  California,  San  Diego  County: 
Approximately  5.5  km  (3.3  miles)  of 
the  Tijuana  River,  frx)m  Larsen  Field 
down^am  to  the  windmill  at  T19S, 
R2W,  Section  4. 

7.  California,  San  Diego  County: 
Approximately  34  km  (21  miles)  of 
the  South  Fork  of  the  Kem  River,  from 
the  confluence  of  Canebrake  Creek 
downstream  to  Isabella  Lake  Dam. 
including  Isabella  Lake. 

8.  Arizona.  Cochise  County: 
Approximately  87  km  (54  miles)  of 
the  San  Pedro  River  from  the  Hereford 
Bridge  downstream  to  eastbound 
Interstate  10  at  Benson. 

9.  Arizona:  Cochise.  Pima  and  Pinal 
Counties:  Approximately  106  km  (66 
miles)  of  the  San  Pedro  River  from  the 
Gaging  Station  near  Aguaja  Canyon 
downstream  to  the  confluence  with 
the  Gila  River,  including  Cook's  Lake. 
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10.  Arizona,  Yavapai  and  Gila  Counties: 
Approximately  145  km  (90  miles)  of 
the  Verde  River,  from  Sob  Canyon 
downstream  to  Horseshoe  Reservoir, 
including  Peck's  Lake  and  Tavasci 
Marsh. 

11.  Arizona,  Yavapai  County: 
Approximately  40  km  (25  miles)  of 
Wet  Beaver  Creek  and  Beaver  Creek, 
from  the  unnamed  tributary  drainage 
on  the  north  side  of  Wet  Beaver  Creek, 
just  east  of  Hog  Hill,  downstream  to 
the  confluence  of  Beaver  Creek  and 
the  Verde  River. 

12.  Arizona,  Yavapai  County: 
Approximately  37  km  (23  miles)  of 
West  Clear  Creek,  from  the  unnamed 
tributary  drainage  on  the  south,  at 
Bull  Hole,  downstream  to  the  Verde 
River. 

13.  Arizona,  Coconino  County: 
Approximately  52  km  (32  miles)  of 
the  Colorado  River,  from  river  mile  39 
downstream  to  river  mile  71.5.  (River 
mile  0  s  Lee's  Ferry). 

14.  Arizona,  Apache  County: 
Approximately  48  km  (30  miles)  of 
the  West,  East,  and  South  Forks  of  the 
Little  Colorado  River,  and  the  Little 
Colorado  River,  from  the  diversion 
ditch  at  T8N,  R28E,  Section  16, 
upstream  to  Forest  Road  113  on  the 
West  Fork,  upstream  to  Forest  Road 
113  on  the  East  Fork,  and  upstream  to 
Joe  Baca  Draw  on  the  South  Fork. 

15.  New  Mexico,  Bernalillo  Coiuity: 
Approximately  32  km  (20  miles)  of 
the  Rio  Grande  River,  from  the 
Alameda  Boulevard  bridge  in 
northern  Albuquerque  downstream  to 
southboimd  Interstate  25. 

16.  New  Mexico,  Catron  and  Grant 
Counties:  Approximately  63  km  (39 
miles)  of  the  Gila  River  and  the  East 
and  West  Forks  of  the  Gila  River,  from 
El  Rincon  on  the  Gila  River  upstream 
to  Hell's  Hole  Canyon  on  the  West 
Fork  of  the  Gila  River,  and  upstream 
to  the  confluence  of  Taylor  Creek  and 
Beaver  Creek  on  the  East  Fork  of  the 
Gila  River. 

17.  New  Mexico,  Grant  and  Hidalgo 
Counties:  Approximately  90  km  (56 
miles)  of  the  Gila  River,  from  the 
confluence  of  Hidden  Pasture  Canyon 
downstream  to  the  confluence  of 
Steeple  Rock  Canyon. 

18.  New  Mexico,  Catron  Coimty: 
Approximately  105  km  (65  miles)  of 
the  San  Francisco  River,  from  the 
confluence  of  Trail  Canyon 
downstream  to  San  Francisco  Hot 
Springs. 

19.  New  Mexico,  Catron  County: 
Approximately  60  km  (37  miles)  of 
the  Tularosa  River  and  Apache  Creek, 
from  the  confluence  of  the  Tularosa 
and  San  Francisco  Rivers  upstream,  to 
the  source  of  the  Tularosa  River  near 


the  continental  divide,  and  upstream 
on  Apache  Creek  to  the  confluence 
with  Whiskey  Creek. 

A  total  of  approximately  1,038  km 
(643)  miles  of  stream  and  river  are  being 
proposed  as  critical  habitat.  The  areas 
described  were  chosen  for  critical 
habitat  designation  because  they  contain 
the  remaining  known  southwestern 
willow  flycatcher  nesting  sites,  and/or 
formerly  supported  nesting 
southwestern  willow  flycatchers,  and/or 
have  the  potential  to  support  nesting 
southwestern  willow  flycatchers.  All 
areas  contain,  or  with  recovery  will 
contain,  suitable  nesting  habitat  in  a 
patchy,  discontinuous  distribution.  This 
distribution  is  partially  the  result  of 
natural  regeneration  patterns  of  riparian 
vegetation  (e.g.  cotton  wood-willow). 
The  distribution  of  these  habitat  patches 
is  expected  to  shift  over  time.  Because 
of  this  spatial  and  temporal  distribution 
of  habitat  patches,  it  is  important  that 
the  entirety  of  the  proposed  river 
reaches  be  designated  critical  habitat. 
All  areas  contain  some  unoccupied 
habitat  or  former  (degraded)  habitat, 
needed  to  recover  ecosystem  integrity 
and  support  larger  souUiwestem  willow 
flycatcher  numbers  during  the  species' 
recovery.  A  number  of  separate, 
protected,  healthy  populations  of 
southwestern  willow  flycatchers  are 
needed  to  protect  the  species  from 
extinction.  Protection  of  this  proposed 
critical  habitat  would  be  essential  for 
the  conservation  of  the  species.  The 
southwestern  willow  flycatcher  is 
already  extirpated  from  a  significant 
portion  of  its  former  range. 

The  Service  is  required  to  base  critical 
habitat  proposals  on  the  best  available 
scientific  information  (50  CFR  424.12). 
In  determining  what  areas  to  propose  as 
critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  the  following:  (1) 
Space  for  individual  and  population 
growth;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  oflspring, 
germination,  or  seed  dispersal;  and 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species.  The  Service 
also  considers  primary  constituent 
elements  of  critical  habitat,  which  may 
include,  but  are  not  limited  to,  the 
following:  roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 


wetland  or  dryland,  water  quality  or 
quantity,  host  species  or  plant 
pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types. 

The  Service  is  proposing  to  designate 
as  critical  habitat  areas  which  provide, 
or  with  rehabilitation  will  provide,  the 
following  physical  and  biologiod 
features  and  primary  constituent 
elements: 

•  Space  for  individual  and 
population  growth. 

•  Food,  water  (seasonal  wetland),  air, 
light,  minerals,  and  other  nutritional  or 
physiological  requirements. 

•  Cover,  shelter,  and  roost  sites. 

•  Sites  for  breeding,  reproduction, 
and  rearing  of  offspring. 

•  Habitats  (vegetation  type,  feeding 
sites  and  nesting  grounds)  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  all  areas  of  critical  habitat 
proposed  here,  these  physical  and 
biological  features  and  primary 
constituent  elements  are  provided  or 
will  be  provided  by  thickets  of  riparian 
shrubs  and  small  trees  and  adjacent 
surface  water.  Specifically,  critical 
habitat  must  provide  surface  water 
throughout  the  May  through  September 
breeding  season.  Constituent  elements 
include  the  riparian  ecosystem  above 
the  water's  surface  or  within  100  m  (328 
feet)  of  the  water's  edge.  Constituent 
elements  include  riparian  thickets  of 
shrubs  and  small  trees  above  or  within 
100  m  (328  feet)  of  surface  water,  or 
areas  where  such  vegetation  may 
become  established. 

Designation  of  critical  habitat  is  not 
prudent  when  the  species  is  threatened 
by  taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat,  or  when  designation  of  critical 
habitat  would  not  be  beneficial  to  the 
species  (50  CFR  424.12(a)(1)). 

The  Service  has  determined  that 
designation  of  critical  habitat  for  the 
southwestern  willow  flycatcher  is 
prudent.  The  Service  has  no  evidence 
that  any  taking  or  similar  human 
activity  could  be  expected  to  increase  in 
degree  as  a  result  of  the  identification  of 
critical  habitat.  Although  currently  rare, 
the  southwestern  willow  flycatcher  is 
not  highly  sought  out  by  recreational 
bird  watchers.  It  is  not  one  of  the 
highly-publicized  specialty  bird  species 
which  draws  millions  of  bird  watchers 
annually  to  the  southwestern  United 
States.  The  majority  of  the  critical 
habitat  areas  proposed  are  in  remote 
locales,  where  intentional  or  accidental 
take  or  disturbance  by  humans  are 
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unUic^.  hnpects  from  raciMtioaal  bird 
watching  or  taldag  art  not  currently 
known  to  aodat  and  an  not  Ukaty  to  ba 
inciaaaad  as  a  rasuh  of  deaignation  of 
critical  habitat. 

Jhm  aoathwaatam  willow  flycatchar  is 
a  ■aotiopical  migratory  bird,  proaant  in 
its  braacUng  habitat  froa  Uay  until 
August  or  SaptMttbar.  it  than  migrataa  to 
wintering  pwmds  in  Mexico.  Central 
America,  and  peiiiaps  northern  South 
America  (Gordci  1969.  McCabe  1991). 
Nesting  habitat,  and  aapedally 
potentially  recoverable  neatlng  habitat, 
vrould  not  be  adequet^  protected  by 
prohibitions  of  the  Act  a^nst  take  of 
the  tpmim;  especially  during  the 
nonweeding  season  when  the  species  is 
not  present.  Desimation  of  critical 
habitat  «ril)  benefit  the  southwestern 
willow  flycatdier  by  conserving  and 
enhancing  the  components  of  current 
and  potential  nesting  habitat. 

The  southwestern  willow  flycatcher  is 
endangered  by  extensive  loss  of  nesting 
habitat  and  is  now  extirpated  across 
much  of  its  former  breeding  ranee.  The 
Service  may  designate  as  critical  habitat 
areas  outside  the  geographical  area 
praaantly  occupiM  by  a  spedes  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
ccmsOTvation  of  the  spedes  (50  CFR 
424.12(e)).  Sudi  designation  of  critical 
hdiitat  is  necessary  for  the  southwestern 
willow  flycatdier.  in  order  to  allow 
rsoovery  of  the  physical  and  biological 
faatures  and  constituent  dements  of 
nesting  habitat  and  to  provide  space  for 
population  growth  and  ensure  tiie 
conservatiim  and  recovery  of  the  spedes 
(50  CFR  424.12(b)). 

Critical  habitat  is  not  determinable 
when  the  information  reouired  to 
perform  the  required  analysis  of  impeds 
of  the  designation  is  lacking,  or  the 
biological  needs  of  the  species  are  not 
suffidently  well  known  to  permit 
identification  of  an  aree  as  critical 
habitat  (50  CFR  424.12(aM2)).  With 
reaped  to  the  southwrestem  willow 
flycatcher,  sufficient  information  is 
available  to  perform  the  required 
analysis  of  impacts  of  critical  habitat 
designation.  Tne  Sovice  also  possesses 
suffident  informetion  on  the  biological 
needs  of  the  spedes  to  permit 
ideotification  of  the  primary  oonstitu«it 
elements  of  critical  habitat 

Section  4(b)(8)  requires,  far  any 
proposed  or  final  ragulatiaa  that 
designates  critical  haUtat.  a  brief 
description  and  evaluation  of  those 
activitiee  (public  or  private)  that  may 
adversely  modify  sua  habitat  or  may  be 
affected  by  such  designatioo.  Such 
activitiee  may  include: 
(1)  Removing,  thinning,  or  destroying 

riparian  vegetation.  Activfties  which 


remove,  thin,  or  destroy  riperian 
vegetation,  by  mechanical,  chemical 
(herbiddes  or  burning),  or  biological 
(grazing)  meens  degrade  or  remove 
constituent  elements  for  southwestern 
%villow  flycatcher  that  are  neceeaary 
for  sheltering,  fseding.  and  breeding. 

(2)  Water  diversion  or  impoundment, 
groundweter  pumping,  or  any  other 
ectivity  which  may  alter  the  quantity 
or  quality  of  surfiaca  or  subsurfiM» 
water  flow.  Activities  which  alter  the 
quantity  or  quality  of  surface  or 
subsurnoe  water  flow  may  affed 
riparian  vegetation,  food  availability, 
or  the  general  suiti^ility  of  the  site  for 
nesting. 

(3)  Overstocking  or  other 
mismanagement  of  livestock 
Excessive  use  of  riparian  areas  and 
adiacent  areas  for  livestock  grazing 
may  aCfed  the  volume  and 
composition  of  riparian  vegetation. 
Cadlitate  brood  parasitism  by  brown- 
headed  cowbirds.  and  physically 
disturb  nests. 

(4)  Development  of  recreetional 
fadlities  and  off-road  vehide 
operation.  Activities  which  bdlitate 
recreational  activities  may  afiied 
riparian  vegetation.  red\tce  spece  for 
individual  and  population  growth, 
and  inhibit  normal  behavior. 
Federal  actions  that  may  affed  a  listed 

species  are  reviewred  through 
consultation  between  the  funding  or 
authorizing  agency  and  the  Service.  The 
purpoae  of  these  consultations  is  to 
ensiue  that  activities  era  carried  out  in 
a  manner  that  is  consistent  with  the 
conservation  of  the  spedes.  Federally 
authorized  or  funded  activities  that  may 
be  sub)ed  to  consultation  include 
grazing  programs,  clearing  of  riparian 
habitat,  water  diversion,  and 
recreational  development.  Federal 
agencies  that  may  be  required  to  consult 
with  the  Service  on  one  or  more  of  these 
adivities  include  the  Bureau  of  Land 
Management,  Bureau  of  Reclamation, 
USDA  Forest  Service,  and  the  U.S. 
Marine  Corps. 

Sedion  4(b)(2)  of  the  Ad  requires  the 
Service  to  consider  economic  and  other 
impads  of  designating  any  particular 
area  as  critical  habitat.  Section  4(b)(2) 
authorizes  the  Service  to  exclude  any 
area  from  critical  habitat  designation  if 
the  Service  determinea  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  induding  it.  except  that  the  Service 
may  not  exclude  an  area  if  the  Service 
determines  that  doing  so  would  result  in 
extindion  of  the  spedea.  Purauant  to  50 
CFR  424.19,  the  Service  will  consider 
the  economic  and  other  relevant 
impads  of  the  proposed  derignation  of 
critical  habitat  for  the  southwestern 


willow  flycatdier  in  Kght  of  all 
additional  relevant  information 
obtained  before  making  a  dedsion  on 
whether  to  issue  a  final  rule. 

Available  Conaervatioa  Measuraa 

Conservation  meesures  provided  to 
spedes  listed  as  endangered  or 
threetened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  adions.  requirements  for 
Federal  protedion.  and  prohibitions 
against  certain  pradices.  Recognition 
through  listing  encourages  andresuhs 
in  conservation  adions  by  FedOTal, 
State,  and  private  agendes.  groupe,  and 
individuals.  The  Ad  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and 
authorizes  recovery  plans  for  ail  listed 
species.  The  protedion  required  of 
Federal  agencies  and  the  prohibitions 
against  tuing  and  harm  are  discuned. 
in  part,  below. 

Sedion  7(a)  of  the  Ad,  as  amended, 
requires  Federal  agendes  to  evaluate 
their  adions  with  reaped  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  reaped  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Ad  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agendes  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 

f  proposed  critical  habitat.  If  a  species  is 
tsted  subsequently,  section  7(aK2) 
requires  Federal  agendes  to  ensure  that 
adivities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affed  a  listed  spedes  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  General  types  of  activities 
and  agendes  involved  that  may  affed 
the  species  were  identified  in  the 
"Critical  Habitat"  sedion  of  this 
proposed  rule. 

Tne  Ad  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part. 
make  it  illegal  for  any  person  sulked  to 
the  jurisdidion  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  colled; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commerdal  activity,  or  sell 
or  offer  for  sale  in  interatate  (n*  foreign 
commerce  any  listed  spedes.  It  slso  is 
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illegal  to  possess,  sell,  deliver,  cany, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  state  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlifa  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CTR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  piirposes,  to 
enhance  the  propagation  or  siirvival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lav^l 
activities. 

In  some  instances,  permits  may  be 
issued  for  a  specified  time  to  relieve 
imdue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  This  species  is  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  fit>m  this  proposal  will 
be  as  acoirate  and  as  efiisctive  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  conununity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  Tlie  location  of  any  additional 
populations  of  this  species  and  the 
reasons  whv  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  difiers 
bom  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Because  of  public  interest 
anticipated  and  already  expressed,  the 
Service  will  hold  public  hearings  in  the 
following  locations:  San  Diego, 
California;  Tucson,  Arizona;  and  Las 
Cruces,  New  Mexico.  A  public  hearing 
will  be  conducted  in  eacn  of  these  cities 
from  6  p.m.  to  9  P-m-.  on  dates  yet  to 
be  determined  "Hie  dates  and  specific 
locations  for  these  public  hearings  will 
be  made  public  in  accordance  with  50 
CFR  §  424.16.  The  Service  may  decide 
to  limit  oral  statements  to  3. 5.  or  10 
minutes,  depending  on  the  number  of 
parties  who  want  to  give  such 
statements.  There  are  no  limits  to  the 
length  of  any  written  statement 
presented  at  the  hearings  or  mailed  to 
the  Service.  Oral  comments  presented  at 
the  public  hearings  are  given  the  same 
weight  and  consideration  as  comments 
presented  in  written  form.  If  the 
scheduled  public  hearings  are 
insufficient  to  provide  all  individuals 
with  an  opportimity  to  speak,  anyone 
not  accommodated  will  be  asked  to 
submit  their  comments  in  writing. 

Natifmal  Environmental  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  \mder  ihe 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 


prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Sagistar 
on  October  25, 1983  (48  FR  49244). 

Refinences  Cited 

A  complete  list  of  all  refsrenoes  dted 
herein,  as  well  as  others,  is  availi^le 
upon  request  from  the  Field  Supervisor. 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  above). 

Author 

The  primary  author  of  this  propoeed 
rule  is  Timothy  ).  Tibbitts,  Arizona 
Ecological  Services  Office  (see 
ADDRESSES  above). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  ana  record- 
keeping requirements,  and 
Transportation. 

Proposed  Regulations  Promulgatioa 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  ot  chapter 
I.  title  SO  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Andiorily:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9»- 
625. 100  Stat  3500.  unless  otharwiM  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Birds,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

117.11    Endangered  and 

•         •         *         •         • 
(h)*** 


Spedae 


Common  name 


SdentMIc  name 


Historic  range 


Vertebrala  popu- 
lation where  en- 
dangered or  ihraat- 
ened 


Status      Whenlsted 


Critical  habi- 
tat 


Spodtf 


Birds 


Flycatcher,  soultv 


Empfdonax  tnm 
txtmua. 


U.SA  (AZ,  CA.  CO,    Entfra 
NM,  UT.  TX), 
Mexico. 


17.95(b) 


NA 


3.  It  is  further  proposed  to  amend  SO 
CFR  S  17.95(b)  by  adding  critical  habitat 


of  the  southwestern  willow  flycatcher. 


in  the  same  alphabetical  order  as  the 
spedes  occurs  in  §  17.11(h). 
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I  wnam  ftytaUhmr 

{Empidonax  tnilUi  ratimiit) 

CaUfomia:  Araes  of  land  and  water  i 
fbUows: 

Riverside  ami  San  Bernardino 
Countiee:  Soita  Ana  River  from  Rio 


Roed  (T2S.  RSW.  no  surveyed  section 
but  at  34»  59'  WT  North,  lir  25'  15* 
West)  downstream  to  Prado  Fkiod 
Control  Basin  Dam  (T3S.  R7W.  Secticn 
20).  The  boundaiies  include  erses  with 
surfsoe  water  (main  river  diannel  and 
all  associated  side  channels,  beckwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  sur&oe  vrater  no 


longer  exists  owing  to  habitat 
deppradatiop  but  may  be  recovered  with 
habitat  rehebilitati«i.  The  boundaites 
also  indude  areas  within  100  meters 
(328  fset)  of  the  edtae  of  surface  water 
described  above.  Inis  includes  arees 
vrith  thickets  of  riparian  dirube  and 
trees,  and  areas  where  sudi  riparian 
vegetation  does  not  currentlv  exist  but 
msy  become  estaUished  with  natural 
regsneration  as  habitat  rehabilitatioiL 


San  Diego  County:  Santa  Margarita 
River  from  the  unnamed  trail  at  T8S, 
R3W.  Section  34)  downstream  to 
northbound  Interstate  5  (TllS.  R5W. 
Section  19).  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  poob.  snd 
marshes)  throughout  the  May< 
September  breeding  seeson,  and  arees 
where  such  surface  water  no  longer 
exists  ovring  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
indude  areas  within  100  meters  (328 
fset)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  ciurently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 


San  Diego  County:  San  Luis  Rey  River 
from  Mission  Road  (T9S.  R2W.  Secti(Hi 
27)  downstream  to  northbound 
bterstate  5  (TllS,  R5W,  Section  22). 
The  boundaries  include  arees  vdth 
surface  water  (main  river  chaimel  and 
all  assodated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  sudi  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  indude  areas  within  100  meters 
(328  feet)  of  the  edge  of  surface  water 
described  above.  Inis  indudes  arees 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

San  Diego  County:  San  Diegito  River 
from  southbound  Interstate  15  (T13S, 


R2W,  no  section  sxirveyed.  but  at  33*  3* 
45"  North.  1 1 7'  4'  00*  West) 
downstream  to  northbound  Interstate  5 
(T14S,  R4W,  Section  12).  The 
boundaries  include  areas  with  surfiwe 
water  (main  river  channel  and  all 
assodated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  seeson,  and 
arees  where  such  sinlace  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
h^itat  rehabilitation.  The  boundaries 
also  include  arees  within  100  meter* 
(328  feet)  of  the  edge  of  surface  wstar 
described  above.  T^s  indudes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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San  Diego  County:  San  Diego  River 
from  Carlton  Hills  Boulevard  (TlSS. 
RlW,  no  section  surveyed,  but  at  32**  SO' 
45"  North,  lir  59*  30"  West) 
downstream  to  the  Second  San  Diego 
Aqueduct  TlSS,  R2W,  no  section 
surveyed,  but  at  32'  49*  30"  North,  117" 
3'  45"  West).  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 


rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  indudes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  sudi  riparian 
vegetatirai  does  not  currently  exist  but 
may  become  estabU^ed  with  natural 
regeneration  or  habitat  rehabilitation. 

San  Diego  Ck)unty:  Tijuana  River  from 
Larsen  Field  (T19S.  R2W,  Section  1) 
downstream  to  the  windmill  at  T19S, 
R2W,  Section  4.  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  pools,  and 


marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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Jfern  County:  South  Fork  of  the  Kern 
River  from  the  confluence  of  Canebrake 
Greek  (T25S.  R36E.  Section  30) 
downstream  to  Isabella  Lake  Dam 
(T26S.  R33E.  Section  19),  including 
Isabella  Lake.  The  boundaries  include 
areas  writh  sur&ce  wrater  (main  river 
channel  and  all  associated  ride 


channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 


feet)  of  the  edge  of  surfece  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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Arizona:  Areas  of  land  and  water  as 
follows: 

Conchise  County:  San  Pedro  River 
from  the  Hereford  Bridge  (T23S,  R22E, 
Section  9),  downstream  to  eastbound 
Interstate  10  bridge  at  Benson  (T17S 
R20E,  Section  11).  The  boundaries 
include  areas  with  surface  water  (main 
river  channel  and  all  associated  side 
channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 


include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
Cochise,  Pima  and  Pinal  Counties: 
Seal  Pedro  River  from  the  Gaging  Station 
near  Aguaja  Canyon  (T12S,  R18E, 
Section  19),  downstream  to  the 
confluence  with  the  Gila  River  fT5S, 
RISE,  Section  23).  The  boundaries 
include  areas  with  surface  water  (mai^ 
river  channel  and  all  associated  side 


channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  wnere  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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Yavapai  and  Gila  Counties:  Verde 
River  from  Sob  Canyon  {T17N.  R3E, 
Section  29)  to  its  inflow  into  Horseshoe 
Reservoir  (T8N.  R6E,  Section  15), 
including  Peck's  Lake  and  Tavasd 
Marsh,  llie  boundaries  include  areas 
with  siuface  water  (main  river  channel 
and  all  associated  side  channels, 
backwaters,  pools,  and  marshes) 
throughout  the  May-September  breeding 
season,  and  areas  where  such  surface 
water  no  longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boimdaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  ed^e  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
reoeneration  or  habitat  rehabilitation. 

Yavapai  County:  Wet  Beaver  Creek 
and  Beaver  Creek  from  the  unnamed 


tributary  drainage  on  the  north  side  of 
Wet  Beaver  Creek,  just  east  of  Hog  Hill 
(T15N.  R7E,  Section  14),  downstream  to 
the  confluence  of  Beaver  Creek  and  the 
Verde  River  (T14N,  R5E,  SecUon  30). 
The  boundaries  include  areas  with 
surface  water  (main  river  diannel  and 
all  associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  surfece  water 
described  above,  ll^is  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
Yavapai  County:  West  Clear  Creek 
ftom  the  unnamed  tributary  drainage  on 


the  south,  at  Bull  Hole  (T14N,  R7E. 
Section  36),  downstream  to  the  Verde 
River  (T13N,  R5E.  SecUon  17).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  due  to  habitat  degradation 
but  may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surfece  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riftarian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

■iUJNQ  COM  4310-V-P 


39512 


Fadnal  Eag^atbar  /  VoL  58.  No.  140  /  Ftiday.  July  23.  1903  /  PropoMd  Rubs 


UMI 


/    Suffivan  L«ke 


25  MUes. 


2S  Kilometers 


•'^.. 


Federal  Ragirter  /  Vol.  58,  No.  140  /  Friday.  July  23.  1993  /  Proposed  Rules 


3M13 


Coconino  County:  Colorado  River 
from  river  mile  39  (T3SN,  R5E,  Section 
16)  downstream  to  river  mile  71.5 
(T31N.  RSE  Section  8).  (River  mile  0  - 
Lee's  Ferry).  The  boundaries  include 
areas  with  surface  water  (main  rivet 
channel  and  all  associated  side 
channels,  backwaters,  pools  and 


marshes)  throughout  the  May- 
September  breeding  season,  and 

where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  haoitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edve  of  surface  wntor 


described  above.  This  includes  amt 
with  thickets  of  riparian  shrubs  and  ' 
trees,  and  areas  where  such  riparian 
vegetaticM)  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  lehabilitaUon. 
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Apache  County:  Little  Colorado  River, 
and  the  West.  East,  and  South  Forks  of 
the  Little  Colorado  River  from  the 
diversion  ditch  at  T8N.  R28E,  Section 
16,  upstream  to  Forest  Road  113  on  the 
West  Fork  (T7N.  R27E,  Section  33), 
upstream  to  Forest  Road  113  on  the  East 
Fork  (T6N.  R27E,  SecUon  10).  and 
upstream  to  Joe  Baca  Draw  on  the  South 
Fork  rrsN,  R28E,  Section  34).  The 


3951S 


boundaries  include  areas  with  suriaoe 
water  (main  river  diannel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  sudi  surfece  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 


(328  feet)  of  the  edge  of  surbce  weUr 
described  above.  This  includes  areu 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
mmm  com  oie-«-p 
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New  Mexico:  Areas  of  land  and  watu 
as  follows: 

Bernalillo  County:  Rio  Grande  River 
from  the  Alameda  Boulevard  bridge  in 
northern  Albuquerque  (TUN,  R3E, 
Section  8)  downstream  to  southbound 
Interstate  25  (T8N,  R2E,  Section  1).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 


associated  side  diannels,  badcwaters, 
pools,  and  marshes)  throughout  the 
Ma^-September  breeding  season,  and 
areas  where  such  sur&ce  water  no 
loogar  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 


(328  iaet)  of  the  edge  of  suriace  vraler 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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Catron  and  Grant  Counties:  Gila  River 
and  the  East  and  West  Forks  of  the  Gila 
River  from  El  Rincon  Creek  on  the  Gila 
River  (T13S.  R14W.  Section  36) 
upstream  to  Hell's  Hole  Canyon  on  the 
West  Fork  of  the  Gila  River  (TlZS, 
R15W.  Section  4),  and  upstream  to  the 
confluence  of  Taylor  Creek  and  Beaver 
Creek  on  the  East  Fork  of  the  Gila  River 
(TllS.  R12W.  Section  17).  The 


boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 
associated  side  dianneU.  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  motors 


(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  estabUshed  with  natural 
regeneration  or  habitat  rehabilitation. 
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Gmnt  and  Hidalgo  Counties:  Gila 
River  from  the  confluence  of  Hidden 
Pastiira  Canyon  (T14S,  R16W.  Section 
14)  downstream  to  the  confluence  of 
Steeple  Rock  Canyon  (T18S,  R21W. 
Section  33).  The  boundaries  include 
areas  with  surface  water  (main  river 
diannel  and  all  assodated  side 


channels,  badcwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 


feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rriiabilitation. 
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Catron  County:  San  Francisco  River 
from  the  confluence  of  Trail  Canyon 
(T6S,  R20W,  Section  4)  downstream  to 
San  Francisco  Hot  Springs,  near  the 
confluence  with  Box  Canyon  (T12S, 
R20W,  Section  23).  The  botmdaries 
include  areas  with  surface  water  (main 
river  channel  and  all  associated  side 
channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  vrith  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 


described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
Catron  County:  Tularosa  River  and 
Apache  Creek  from  the  confluence  of 
the  Tularosa  and  San  Francisco  Rivera 
(T7S,  R19W,  Section  23)  upstream,  to 
the  source  of  the  Tularosa  River  near  the 
continental  divide  (T4S,  RlSW.  Section 
33),  and  upstream  on  Apache  Creek  to 
the  confluence  with  Whiskey  Creek  * 
(T4S,  R18W,  Section  25).  The 
boimdaries  include  areas  with  surface 
water  (main  river  channel  and  all 


associated  side  channels,  backwaten, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  metera 
(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitatioa. 
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Dated:  July  12, 1993. 

Richwd  N.  Smith. 

Acting  Dinctor.  Fish  and  Wildlife  Service. 
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This  SKIMB  attw  FEDERAL  REGISTER 

contains  docunwnto  otter  than  rulM  « 
propoMd  lulM  ttat  are  applicable  to  iha 
puMcMoSeaa  of  hearing*  and  InvestigaVans. 
commMM  maeings,  aganejr  decisions  and 
rulii»gfk.daiaialieaae»aulhoflly.  Miagef 
petitions  antf  applcalione  and  agency 
staiamania  ol  ocgaoizalion  and  functions  are 
exam^  or  documents  appearing  in^  iKs 


AgricuNun» 

GovamnMnt  OwnMf  Invantlon* 
Avallabl*  tor  Ucansing 

AGENCY:  Agricultural  Reseanii  Service. 

USDA. 

ACTION:  Notice  of  government  owned 

in  vefiiMfis  avaf  facnV  tor  ncensing. 

SUMMARY:  The  inventions  listed  bakm 
are  owned  by  the  U.S.  Gavemment  as 
represented  by  the  Department  of 
Agriculture^  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  4(y4  to  achieve 
expeditrooscommercielizatron  of 
results  of  federaHy  fended  research  and 
developmenf .  Foreign  patents  an  filed 
on  seiectBs  mwiitioiis  to  extend  market 
coverage  far  U.S.  cempanies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Technica)  and  Kcansing  infennetion  on 
these  invwations  may  tie  ebtaiiied  by 
writing  to:  June  BSlilock.  Technology 
Liceosing  Cbordiaator,  USDA.  ARS, 
room  401.  Btdg.  005,  BARC-Wast. 
Beltsville,  Maryland  20705:  Phone  301- 
S04-S9S9  or  Fax  301-604-5060.  Issued 
p^Bots  may  WeblaiBed  frwn  tha 
Commissioner  of  Patents,  US.  Patent 
and  Tradeaurii  Officav  Washington.  DC 
20231. 

80PFLBKNTARY  MFORMATION:  The 
inventfons  avajtaMe  for  ficensing  are. 
7-334,069.  Antibodies  to  Cytokimaa 

Having  a  Glycosylated  Isoprenoid 

Side  Chain  and  Immunoassay 

Methods 
7-914.Z33.  KoouUroI  of  Fostharvest 

Rots  in  Fruit 
7-997.47II,  Fiber  Cteaning 
B-«aij983k  Miicaaal  Competitive 

nurinakMi  rioin 
B-038388.  Genetically  EagMieeied 

Microofgftnism«.  Containing  A  Gene 

Snqmanf  Coding  for  Lipase  firaoa 

AMaopux  dlr/enar 
8-047.138.  Soil  Erodibility  Testing 


8-051,415.  BioModabla  Filma 

Fabrtcaled  From  Mixtures  of  Pectin/ 

StaKh/Ptastidzars 
8-054.985.  Enhanced  Insect  Resistance 

in  ^&cotiaaa  Plants  GeDetically 

En^eered  with  a  Plant  Hormone 

Ctme 
8-058,08.1.  Spr^-Dried  Powdw 

Containing  Mllkfat 
8-062.516,  A  Hive  Mbunted  Device  for 

Utilizing  Honeybees  (Hymenoptera: 

Apidaef  in  the  Dissemination  of 

Bfocontror  Agents 
ft-06«>03».  ItsB  of  a  Pbwreoicnoelatic 

Peptide  to  Disrupt  Mating  of  *• 

Com  Earworra,  HeUeoverpo *em 
8-06auMat  inhihitHn  •!  E^u^matic 

Bkowmaig  vi  Raw  Fmit  aiidfoc 

Vegetable  |nk» 
M.  Am  iMHaaaaa* 
Nationaf^tent  Gtonfmator. 
IFR Doc.  93-17554  Tried 7-22-93". 845 ami 
BN^JMB  oooc  Mi»-es-a 


FoTMt  Service 

Wotf  Salvage  and  A-Spur  Salvaga 
Timkar  Salaam  KlaiMMi 


AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
apperi.  Wotf  Salvage  and  A-Spur 
Salvage  Tfanber  Sate  Decisions,  Happy 
Camp  Banger  District  Klamath  Nktianal 
Forest. 

SUMMARY:  This  Forest  Service  is 
exempting  from  appeal  the  WoH  Sahrage 
and  A-Spw  Salvaga  Tinber  Sale 
Dedsiens  on  tW  Happy  Cafnp  Bmger 
District.  The  environmental  document 
for  the  Wolf  Salvage  Timber  Safe  is 
being  prepared  in  response  ta  the  severe 
timber  moiiality  caused  by  drought  and 
related  insect  infestation.  The  Wolf 
Salvage  Timber  Sale  area  is  located  six 
miles  southeast  of  Happy  Camp. 
California.  The  environmental 
document  for  the  A-^ur  Saivego 
ano^Rts  area  is  being  prepared  in 
response  to  timber  moatality  caoeed  fay 
a  wildlife.  The  A-Spux  Salvage  Timber 
Sale  area  is  located  5  miles  northeast  of 
Happy  Gunp.  CaKibniia. 

The  Happy  Camp  Ranger  District  is 
proposing  tractor  harvest  of  100 
thousands  board  feet  (MBF)  on 
approxiniately  25  acres  in  ^e  Wolf 
Saivagp.  and  tractor  harvest  of  50  MBF 
on  appronininialy  18  acres  in  tbo  A-Spur 
Salvaga.  NsiAer  proposal  iavoivas  any 


new 

does  require  oaa  Biila  af  mad 

reconstruction. 

The  reeent  Aoaghl  caused  a  hi^ 
degrae  of  sbaaa  vrnhni  Uie  trees,  wbtek 
reduced  tiMir  natimi  deleniie 
mecbaniiaM  aad  Miaatwnid  ibem  laiM 
egdantdull 
attack  by  bi 

beetles.  TreaaktUad  by  i 
deterioaala  rapidly.  TUa  is  paitJuJailj 
true  of  fir  asfd  piaa  trees  in  tba  lo«rer 
elovatieaa  of  Ifaa  analysts  aaaas. 
Altkou^  tka  wiolar  e<  1900-1993 
provided  aoopla  praopilatioB  to  and  the 
drought,  much  hi^iec  tfian  aonaal 
levels  of  tree  asoitality  are  praaant 
throughout  the  Klaaaath  National  Forest 
as  a  result  of  six  consecutive  years  of 
below  normaf  precipitation.  Insects  are 
also  attacking  trees  JdRed  in  the  Ben 
Fire  and  eaniing  tfiem  to  deteriorate 
more- rapidly  rilan  uauol. 

ProMpt  remaeaioll^doad  and  dying 
timbei  miainiiaaa  vaioa  and  vokune 
loss.  SaivagB  aataa  tmd  to  be  costly 
operations  as  caasparad  with  sales  of 
green  tinber.  daa  to  the  retatively  toar 
volume  pet  acre  haaveated.  Debys  could 
result  in  thaaa  praiacts  not  beiqf 
implemented  at  aM  dua  to  Hm  relattvely 
low  value  of  tho  dead  Iraea.  Thia  womU 
mean  a  loes  of  tho  total  combined  v^aa 
of  these  two  sales,  eatimated  at  SSOJDOO 
In  addition,  excaasiwa  numbers  of  dead 
trees  produco  heavy  biel  concentrations, 
which  make  wildfire  control  axtramely 
difficuft. 

Decisions  for  the  proposed  projects 
are  scheduled  to  be  issued  in  August. 
1993.  hnplementatton  of  these  projects 
wtH  occnr  in  hrte  Angnst  or  September 
of  1993.  sriMs  Ike  liaBber  wUl  be  eflared 
for  sale.  Hanaat  is  aKpactad  to  bagiB 
immediatriy  afcai  awatd  of  tbaaa  salae. 

Puxsuant  te  3SCFR  217.4(aMll)L  it  i» 
my  decision  t»aHaBpt  freaa  ippaaJ. 
decisions  relating  to  the  hwest  and 
restoration  of  lands  cowered  by  the  Wolf 
and  A-Spur  Salvage  Timber  Sale 
propoaala  on  the  Happy  Camp  Ranger 
District.  Klamath  National  Forest.  The 
two  eiMrironmantal  documents  being 
prepared  will  adcbesa  the  eSacts  of  the 
proposed  actions  on  the  environment, 
will  document  public  involvement,  and 
will  address  the  isaees  raised  by  the 
public. 

EFFECTIVE  DATE:  Thie  decision  is 
effscUve  |uly  23.  MOT 

FOR  FURTHER  INFORMAHOM  CONIACC 
Questions  about  this  decision  should  be 
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addressed  to  Ed  Whitmore.  Potest 
Management  Staff  Director.  Pacific 
Southwest  Region.  USDA  Porest 
Service.  630  Sansome  Street,  San 
Prandaco.  CA  94111,  (415)  705-2684.  or 
to  Barbara  Holder.  Porest  Supervisor. 
Klamath  National  Porest.  1312  Pairland 
Road.  Yrdca.  CA  96097.  (916)  842-6131. 


l1lON:The 
Klamath  National  Porest  has  an  ongoing 
public  involvement  program  for  all 
proposed  timber  sales.  "Hie  public  is 
encouraged  to  participate  in  identifying 
the  issues  and  concerns.  Scoping  letters 
have  been  sent  to  individuals  and 
groups  to  get  comments  and  share 
infonnation  on  all  salvage  sale 
proposals.  Pteld  trips  will  be  conducted 
on  theae  salvage  projects.  The  project 
files  and  related  maps  are  available  for 
public  review  at  the  Happy  Camp 
Ranger  District.  P.O.  Box  377.  Happy 
Camp.  CA  96039-0377. 

The  Wolf  Salvage  involves 
approximately  200  acres,  within  which 
approximately  25  acres  would  be 
directly  affected  by  harvest  operations; 
timber  volumes  associated  %vith  the 
Wolf  Salvage  total  approximately  100 
MBP.  The  A-Spur  Salvage  involves  a 
total  area  of  about  10  acres,  with  an 
associated  volume  of  about  50  MBF.  The 
value  to  the  government  of  the 
combined  volume  of  150  MBP  of  salvage 
timber  is  estimated  at  $30,000.  This 
figure  does  not  include  the  many  jobs 
and  thousands  of  dollars  in  benefits  that 
are  reelind  in  related  service,  supply, 
and  construction  industries.  Siskiyou 
County  will  share  25%  of  the  selling 
value  for  any  timber  that  is  salvaged  in 
a  commercial  timber  sale.  Rehabilitation 
and  restoration  measures  will  be 
implemented  for  watershed  protection, 
erosion  prevention,  and  fuels  reduction. 

tbmt  proposals  are  not  expected  to 
adversely  affect  any  furbearer  habitat  or 
any  known  pairs  of  northmn  spotted 
owls.  Biological  evaluations  along  with 
assessments  are  being  prepared  for 
vertebrate  and  plant  species,  and 
appropriate  mitigation  measures  will  be 
followed  in  the  implementation  of  these 
proposals.  No  Wild  or  Science  Rivers, 
wetlands,  wilderness  areas,  roadless 
areas,  or  threatened  or  endangered 
species  are  within  the  proposed  project 
area. 

Dated:  August  16, 1993. 
OabN-Baswotlk. 
Deputy  tteponal  Fon$ter. 
(PR  Doc  93-17529  Piled  7-22-93;  8:45  am) 
I  COM  >«ie-li-« 
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EatabltolwMnt  of  Qory  Hoto  Cm* 

PufdMM  UnN 

AQfNCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  establishment  of  Gory 
Hole  Cave  Purchase  Unit. 

tUMMANV:  On  June  28, 1993.  the 
Secretary  of  Agriculture  created  the 
Gory  Hole  Cave  Purchase  Unit.  This 
purchase  unit  comprises  20  acres,  more 
or  less,  within  Lawrence  County. 
Indiana.  A  copy  of  the  Secretary's 
establishment  doounent  which  includes 
the  legal  description  of  the  lands  within 
the  purchase  unit  appears  at  the  end  of 
this  notice. 

vncnvE  DATE:  The  effective  date  of 
this  purchase  unit  was  June  28, 1993. 
AOORCSSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Auditor's  Building.  201  14th  Street.  SW, 
Washington,  DC  20090-6090. 
FOR  RNITHER  MFOMIATION  CONTACT: 

Ralph  Bauman,  Lands  staff.  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090  (202)  205- 
1248. 

Dated:  July  13, 1993. 
).  L—r  Bewley, 

Acting  Chief. 

Establishment  of  the  Gory  Hole  Cave 
Purchase  Unit  Hooaier  National  Foreet, 
Lawrence  County,  Indiana 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  the  Act  of 
March  1, 1911,  as  amended,  the  Gory 
Hole  Cave  Purchase  Unit  is  being 
established  and  is  described  as  follows: 

T.  4  N..  R.  2  W..  2nd  Principal  Meridian 
Section  24:  The  West  Half  of  the  Northwest 

Quarter  of  the  Northwest  Quarter 
Containing  20  acres,  more  or  less.  The 

lands  are  adjacent  to  the  Hoosier  National 

Porest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911,  as  amended. 

Dated:  June  28. 1993. 
MiktESpy, 

Seaetaiy  ofAgpcultuie. 
(PR  Doc  93-17502  Piled  7-22-93;  8:45  am] 
aiuMo  coof  Mie-ii-«i 


Estobllahwnt  of  Nakoo—  Purch— 
Untt 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  establishment  of 
Nekoosa  Purchase  Unit. 

SUMMARY:  On  June  28, 1993,  the 
Secretary  of  Agriculture  crated  the 


Nekoosa  Purchase  Unit.  This  purchase 
unit  comprises  674  acres,  more  or  less, 
within  Baker  and  Columbia  Counties. 
Florida.  A  copy  of  the  Secretary's 
establishment  document  which  includes 
the  legal  description  of  the  lands  within 
the  purchase  unit  appears  at  the  end  of 
this  notice. 

EFFiCnvc  DATE:  The  effective  date  of 
this  purchase  unit  was  June  28. 1993. 

ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service. 
Auditor's  Building.  201 14th  Street, 
SW..  Washington.  DC  20090-6090. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Porest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090  (202)  205- 
1248. 

Dated  July  13, 1993. 
|.  Lamar  Beasley, 

Acting  Chief. 

Establishment  of  the  Nekoosa  Purchase 
Unit  Baker  and  Columbia  Countiee, 
Florida 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  the  Act  of 
March  1, 1911,  as  amended,  the 
Nekoosa  Purchase  Unit  is  being 
established  and  is  described  as  follows: 

A  tract  of  land  lying  in  Township  3 
South.  Ranges  17  and  18  East, 
Tallahassee  Meridian,  Columbia 
County,  Florida,  more  particularly 
described  as: 

T3SJtl7E 
Section  34:  That  part  lying  north  of  the 

Seaboard  Coast  Line  Railroad; 
Section  35:  That  part  lying  north  of  the 

Seaboard  Coast  Line  Railroad; 
Section  36:  That  part  lying  north  of  U.S. 

Highway  90; 
T3S,R18E 
Section  31 :  That  part  of  the  NW  V«  and  of 

the  SWV«  of  the  NE V*  lying  north  of  U.S. 

Highway  90; 
Containing  611  acres,  more  or  less. 

Also  a  tract  of  land  lying  in  Township 
3  South,  Range  19  East,  Tallahassee 
Meridian,  Baker  County,  Florida,  more 
particularly  described  as: 

T3S,R19B 
Section  27:  That  part  of  the  NWV*  and  of 

the  NW V«  of  the  NE V«  lying  north  of  the 

Seaboard  Coastline  Railroad; 
Containing  63  acres,  more  or  less. 

Containing  in  the  aggregate  674  acres, 
more  or  less,  and  being  adjacent  to  the 
Osceola  National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911,  as  amended. 
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Dated:  June  28. 1993. 
MikaEtpy, 

Secntary  ofAfficuUun. 
(PR  Doc  93-17507  Piled  7-23-93;  8:45  aia| 
■LUNG  coot  Mie-ll-« 


DEPARTMENT  OF 


National  Ocaank  and  /Hmoaphoftr 
Admlnialfatton 

Marina  llanMMia:  FaraMa 

agency:  National  Marine  PisheriM 
Ssrvica  (NMFS)v  NOAA.  ComoMics. 
ACnON:  Issuance  of  sdantific  research 
permit  No.  888. 

SUMMARV:  On  June  4«  1993.  noUce  wa» 
published  in  the  Federal  Eagistar  (SB 
FR  31693)  that  a  request  for  a  scientilc 
research  permit  to  take  marine 
mammals  bad  been  submitted'by  Mr. 
Norihisa  Baba^  Fur  Seal  Section. 
Natfanal  Research  lastitotiDn  of  Fy 
SeasFJahanes,  nriieries  Agency  of 
Japan*  5-7-1  Ocido.  Shimizu,  Shizuoka. 
424  Japsa  Thiaiayieflt  was  to  take  taa 
seals  (CaHarfaJBiic  iusimis)  during  1903- 
199S  as  foUows;  (1)  A  aaaxiHiuHi  of  3« 
females  and  20  maiea  per  year  during 
1993  and  1904  wiU  be  captured*  Oippeff 
tagged  with  cattle  tags  atKVor  marked 
with  hair  bleach,  and  tissue  er  skin 
samples  from  hind  {Uppes  cUgjts  will  be 
coHectedi  (21  a  maximum  of  30  pups  per 
year  during  1994  and  199S  wrill  ba 
captiired.  marked  wilh  bleach  or  hair 
shearings  and  tissue  samples  will  be 
collected  fhim  their  placenta,  navel,  or 
skin  of  the  hind  flipper;  (3)  an  annual 
maximum  of  ISOaduh  females,  450 
males,  and  750  pups  nay  be  ta)»n  by 
distuibanu)  daring  the  aibove  activities: 
and  (4)  one  aeeidwntat  moitaKty  per  year 
of  any  age  or  sex  may  res\ilt 
AODRESSCSrTbe  permit  and  related 
docummts  are  available  for  review 
upon  written  request  or  by  appotateiant 
in  the  following  ofBcM: 

Permits  Divisiaa.  Offica  ofProtected 
Resources.  NMFS,  1335  East-West 
Higliway.  room  73Z4,  Silver  Spr&ig.  MD 
20910  (301/713-228(0:  and 

Dfrector.  Alaska  RegioD*  NKffS, 
Federal  Annax.  9109  Miandanhall  Mall 
Road,  solta  8.  Juneau.  AK  99802  (907/ 
58fr-72211. 

SUPPLBUBRARY  MKMMMNH:  Notice  ia 
hereby  givaa  that  OD  July  19. 1993.  as 
authuiaedby  tha  Marina  Mammal 
Protection  Act  of  1972,  aa  in«wTd»d  (IS 
U.S.a  1361  at  aaajk  tha  Re^Uationa 
Goveniag  tha  Tudag  and  iB^KXtiag  ef 
Marine  Maiamals  C50  CFRpait  216).  tha 
Fur  Seal  Act  of  1966.  M-aoMBdad  (16 
U.S.C.  IIM  at  seq.),  and  tba  fiir  aaal 
regulations  (SOCFR  part  215k  NMFS 


issued  tka  ■equaslad  pssaMt  In  tha 

above  activitias  sabieet  la  specie} 
conditions  set  farth  theraia. 

Datad:  }oty  19t,  19»3. 

Deputy  Krector.  Office  ofProtected 
Resources.  NationatMarine  Hsheries  Service. 
(FR  Doa  93-US31  Filed  7-2Z-93;  8:45  «nl 


NaUonal  Inatituli  oTSlandvda  and 
Tachnology 

Malcolm  Baldriga  National  QuaHty 
Award'a  Panal  of  Judgaa;  MaaBim 

agency:  NatioBa)  lastttnte  af  Standards 
and  Technology,  Dapeetiiwt  of 


ACTION:  Notice  of  closed  meeting. 

SOMMAHV;  Pursvant  to  tha  Fedeai 
Advisory  Conmiittea  Act.  5  U.SjC.  af^. 
2.  notice  is  hereby  given  that  there  will 
be  a  closed  meeting  of  the  Paaet  el 
Judgea  cd  tha  Makaihn  Babkige  KatioMl 
Quality  Awacd  from  Taaidqr.  Aogaal 
10. 1993.  through  Wedneariay.  Aognat 
11, 1993.  ThaPaaai  of  Judges  ia 
compoaed  of  nine  meadiws  proaunent 
in  the  field  of  qo^ty  management  and 
are  appointed  by  the  Director  of  the 
National  Institute  of  Standards  and 
Technology.  The  purpose  of  this 
meeting  is  to  review  Uie  1993  Award 
applications  and  to  select  applications 
to  be  considered  in  the  sila  visit  stage 
of  tha  evaluation.  The  appKcations 
imder  review  contain  trade  secrets  and 
proprietBzy  commetdal  information 
submitted  to  the  Government  in 
confidence. 

DATESt  The  meeting  vriU  convene 
August  10. 1993,  at  8  a.m.  and  ad)ouni 
at  approximately  4  p.m.  On  August  11, 
1993.  The  entire  meeting  will  hn  rkieod 

ADDRESSES:  The  meeting  will  be  heU  in 
AdminiatratioB  Building,  at  tha  NatiMial 
Institute  of  Stttidavds  and  Tecknok^. 
Gaithersbuig.  Maryland  20M8. 
mm  nmmia  wrowiwioM  confACT:  Da. 
Cult  W.  Saimann.  Dfiacfear  for  Quality 
Programs,  National  Institute  of 
Standards  andTacfcoalaQr, 


telephone  niunber  (361)  975-2038. 

SUPPLEMENTARY  WTOnMATION:  Tha 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  tha  Genasal 
Counsel,  fbimally  detenrinad  an  Match 
27. 1992.  that  the  meeting  ef  d»PiaBl 
of  Judges  will  be  closed  pursuant  fo 
section  10(d)  of  the  Fedeirt  Advieoiy 
Committee  Act,  5  U.S.C  app.  2,  as 
amended  by  section  5(c}  oldia 
Government  in  the  Sunshine  Act,  Public 
Law  94-409.  The  meetiof.  whicii 


involvea  eTreminatien  af  laearde  and 
discuaaian  al  Award  apylicant  ^tac 
may  be  ckeed  to  Iha  paUic  ia 
accorHsnri  wkk  sadiott  552b(c)(^  el 
title  5,  UUtod  SlalBS  Cada.  since  tha 
meeting  ia  likaly  to  diackaa  tsada 

information  obtained  from  a 
privileged  er  renfideatial. 

Date<t^rijria.iaaaL 

AradPrahhalMev 

Director. 

(FR  Doc  93^17340  PHSd  7-27-99;  8:45  «nl 


National  Technical  kiform^ioft 

NTIS  Advlaory  Board;  Maattng 
AGENCY:  National  Tech^cai  1 

Department  of  Commerce. 
ACTlONc  Notice  of  ofMo  meeting. 

SUMMARY:  Pursuant  la  dwFedarri 
Advisory  Committee  Act,  5  U.S.C  app 
2,  notice  is  hasafagr  given  that  the 
National  Technical  Information  Sanriea 
Advisory  Board  adll  meet  Thursday. 
September  9. 1993.  from  9  ajn.  to  3:30 
p.m.  and  on  Friday,  September  10. 1993» 
from  9  a.m.  to  2  p.m.  The  NTIS 
Advisory  Board  is  composed  of  five 
members  appointed  by  The  Secretary  of 
Commerce  who  are  eminent  ia  such 
fields  aa  information  lesourcea 
manaoamant.  inlasmatkm  tadaiology, 
and  lihiazy  and  information  services. 
The  purpose  of  thia  meeting  is  to  review 
and  aahasacomBMndations  ngardii^ 
general  policies  and  oposatioas  of  NTIS. 
The  agenda  will  include  presentations 
on  NTIS  modernization,  a  review  of 
fiscal  data,  an  update  on  the 
implementation  of  the  American 
Technology  Preeminence  Act  of  1991, 
and  a  review  of  the  progress  with 
FedWorid™.  Tha  NTB  Advisory  Board 
was  established  by  statute  Q*ub.  L  100- 
519)  on  Ottober  14. 1988.  and  reoefred 
its  charter  on  September  15, 1989. 

DATES;  The  meetii^  wilt  convene 
September  »,  1999.  at  9  a.m.  and  wiV 
adjourn  at  3:30  p.m.  on  Saptemhei  10, 
1993. 

ADDRESSES:  Tha  meeting  win  he  held  in 
room  1412.  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Buffding, 
14th  Street  and  Constituti<m  Avannaw 
NW.,  Washin^on.  DC  20236. 
PUifciC  PWlCPiliSlt  Thaaaalti^  wiB 
hn  npiai  tn  pahlir  partirtpajtiai 
Apntoadraala^thk^niinulea  each  day 
wiu  ba  sal  aaida  for  orri  coBaaala  or 
quealiana  aa  indicated  i»  tha  I 
SeoUwi&I 
and] 
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available  on  a  fint-coma,  first-aervad 
basis.  Any  member  of  tbe  public  may 
sulunit  written  comments  concerning 
tbe  Boerd's  affairs  at  any  time  before 
and  after  the  meeting.  Copies  of  the 
minutes  of  the  meeting  will  be  available 
within  thirty  days  from  the  address 
given  below. 

FOR  PURTNBI  ■POWIIATK)N  CONTACT: 
Baifaaia  Hull,  NITS  Advisory  Board 
Secretary,  National  Technical 
bfonnatiao  Service.  5285  Port  Royal 
Road.  Springfield.  Virginia  22161. 
Telephone:  703-487-4612;  by  Fax  703- 
487-4093. 

Dated:  ^lly  19. 1993. 
iMsU  K.  L ■. 

Acting  Dinctor.  ' 

|FR  Doc.  93-17544  Piled  7-22-93;  8:45  am) 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED  . 

I 


AOetCt:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

Procurement  List 

•UMMANV:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit  , 
sflendee  employing  persons  who  are  ' 
bund  or  have  other  severe  disabilities. 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 


UMI 


;  OATS:  August  23, 1993. 
Committee  fbr.Furchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jeflmoo  Davis  Highway. 
ArUngton.  Virginia  22202-3461. 
FON  RMTNBI  MFOfMATWN  CONTACT: 
Beverty  Milkman,  (703)  603-7740. 
wrnamntmf  ■powmation;  On  April 
9,  May  14  and  28. 1993.  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (58  FR 18377, 28564  and  31016) 
of  proposed  additions  to  and  deletions 
frmn  the  Procurement  List: 

AUilkmm  \ 

After  consideration  of  tbe  material 
prseented  to  it  omoeming  capability  of 
oualified  nonprofit  agencies  to  provide 
Um  commodiQr  and  servicea,  fair  market 
price,  and  impact  of  the  additi<ni  on  the 
cuitent  or  most  recent  contractors,  the 
Committee  haa  determined  that  the 
commodity  and  servicea  listed  below 


are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  Sl-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wrill  furnish  the 
commodity  and  services  to  the 
GovemmenL 

2.  The  action  will  not  have  a  severe 
econ(Hnic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  (^lectives  of  the  Javits-Wagner- 
OTIay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  nereby 
added  to  Procurement  List: 

Commodity 

Slmy.  Protactiv*.  Radioactive 
8415-01-204-2668 

5erWc8fl 

Document  Procening,  Office  of 
Transportation  Audita,  18th  A  F  Straeta. 
NW..Waahington,DC 

Pood  Service  Attendant,  Marine  Corpa  Air 
Station,  Cheiry  Point,  North  Carolina. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  efiiactive 
date  of  this  addition  or  options 
exercised  tmder  those  contracts. 

DelelioBS 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hweby  deleted  b^im 
the  Procurement  List: 

Commoditiei 

Scrawdrivar,  Qroaa  Up 

S120-00-82O-299S 

5120-00-060-2004 

5120-00-224-7370 

5120-00-227-7293 

5120-00-542-3438 

5120-00-224-7375 
Scrawdrivar  Set,  Croaa  Tip 

5120-00-357-7175 

5120-00-680-0334 
Scrawdrivar,  Flat  Tip 


5120-0O-287-2S04 

5120-00-278-1267 

5120-00-288-7803 

5120-00-278-1270 

5120-00-227-7356 

5120-00-596-6502 

5120-00-062-0813 

5120-00-293-3311 

5120-0O-293-031S 

5120-00-227-7377 

5120-00-236-2140 
■wreriy  L.  Milkaaa. 
Executive  Directw. 

[FR  Doc  93-17577  Filed  7-22-93: 8:45  am) 
sajJNe  oooc  ( 


Procuromanl  U«t  Propoaad  Additions 
andDalatton 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  Procurement  List 

SUmiARV:  The  Committee  has  received 
proposals  to  add  to  the  Prociuement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  23, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Stiite  403, 
1735  Jefiisrson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  B»0RMAT10N  CONTACT: 
Beveriy  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  BTORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as  ^ 

otherwise  indicated)  vrill  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  smsll  entities. 
The  ma{ar  factors  considered  for  thia 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  this  small 
organizations  that  will  fiimish  the 
services  to  the  Government 
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2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner* 
O  Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Janitorial/Custodial,  U.S.  Army  Reserve 

Center  and  Area  Maintenance  Support 

Area  32,  Van  Nuys,  California 
Nonprofit  Agency:  Lincoln  Training  Center 

and  Rehabilitation  Workshop,  S<Hith  El 

Monte,  California 
Janitorial/Custodial,  Department  of  Energy, 

Child  Development  Center.  German  town, 

Maryland 
Nonprofit  Agency:  Montgomery  County 

Association  Retarded  Citizens,  Inc.. 

Rockville,  Maryland 
Janitorial/Custodial.  Defense  National 

Stockpile  Depot,  Binghamton,  New  York, 
Nonprofit  Agency:  Sheltered  Workshop  for 

the  Disabled,  Inc.,  Binghamton,  New 

York 
Operation  of  the  Postal  Service  Center, 

Building  C,  Room  206,  OfFiitt  Air  Force 

Base,  Nebraska 
Nonprofit  Agency:  Goodwill  Industries, 

Inc..  Omaha,  Nebraksa 

Deletion 

It  is  proposed  to  delete  the  following 
commodity  from  the  Procurement  List: 

CakeMix 

8920-01-250-6360 
Beveriy  L.  MilkoMii, 
Executive  Director 

[FR  Doc.  93-17578  Filed  7-22-93;  8:45  ami 
MUJNO  COOf  I 


ProcuTMiMfit  Ust  PropoMd  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Prociirement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMCNTg  MUST  IE  RECEIVEO  ON  ON 
BEFORE:  August  23. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefierson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Beverly  Milkman.  (703^  603-7740. 
SUPPLEMENTARY  MFORMATKM:  This 
notice  is  published  pursuant  to  41 
use.  47(aH2) and 41  CFR 51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTJay  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  commodities  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Cap,  Combat,  Camouflage 

8415-01-084-1683 

8415-01-084-1684 

8415-01-084-1685 

8415-01-084-1686 

8415-01-084-1687 

8415-01-084-1688 

8415-01-134-3175 

8415-01-134-3176 

8415-01-134-3177 

8415-01-134-3178 

8415-01-134-3179 

8415-01-134-3180 

(450,000  annually) 
Nonprofit  Agencies: 

Southeastern  Kentucky  Rehabilitaticm 
Industries,  Inc.,  Corbin,  Kentucky 


Goodwill  Industries  of  Central  Florida. 
Orlando,  Florida 
Bmrari J  L.  MilloMB, 
Executive  Director. 
IFR  Doc  93-17579  FIM  7-22-93: 8:45  ami 


COMMODITY  FUTURES  TRADINQ 
COMMISSIOM 

CMcago  Mercanttle  Exchange  Ofitione 
on  French  Franc  FuliireeConlracIa,  . 
Rolling  Spot  French  Franc  Futuraa 
Comrade  and  Optlone  on  Rolling  SfMl 
French  Franc  Futuree  Contrecte 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  options  on  French  franc 
futures  contracts,  rolling  spot  French 
franc  futures  contracts,  and  options  on 
rolling  spot  French  bvnc  futures 
contracts.  The  Director  of  the  Division 
of  Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  the  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considwing 
the  views  of  interested  persons,  and  it 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  August  23, 1993. 
ADDRESSES:  Interestecfpersons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 
RefiBrence  should  be  made  to  the  CME 
French  fianc  futures  option,  or  the  CME 
rolling  spot  French  fianc  futures  and 
options  on  rolling  spot  French  franc 
futures  contracts. 

FOR  FURTHER  a^ORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581,  telephone  202- 
^4-7303. 

SUPPI.EMENTARY  WIFORMATION:  Copies  of 

the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 


Fwdcral  RegMler  /  Vol.  58.  No.  140  /  Friday,  ]ul>  23.  1993  /  Notices 


obUdoad  throo^  ttra  Offics  of  the 
SecraUriat  by  mail  at  the  above  address 
or  by  pboM  at  (202)  254-6314. 

Otbar  matarials  submitted  by  the  CME 
in  auppoft  of  die  apptkatkiiM  for 
contract  maricet  dwrignetkn  may  be 
available  epon  lequaat  puimant  to  the 
Pieedom  oi  Infiarmatioo  Act  (5  U.S.C 
552)  tmd  the  CoaMniaskMi'a  Tegulatkms 
theraunder  (17  CFR  part  14S  (1987)). 
except  to  the  extent  they  are  entitled  to 
conndentiel  traetment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Reqneets  far 
copies  of  such  raaterials  should  be  made 
to  the  PCX.  PrivBcy  and  Sun^iine  Act 
Complioioe  Staff  of  the  Office  of  the 
Secislariat  at  the  Commissiop's 
heedquartsrs  in  accordance  mrith  1 7  CFR 
145.7  and  145.3. 

Any  pnsan  interested  in  submittiDg 
written  data,  views  or  anuments  on  the 
propoaed  terms  and  OMiaitions,  or  with 
reject  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  )een  A.  Webb.  Seoetary.  Commodity 
Futuns  Tkadii^ComfliiaaUMi.  2033  K 
Straet.  NW.,  Waahh^Hon.  DC  2058 1  by 
the  apadfiad  dsts. 


I  ia  VtaAiagtaa.  DC  OB  )Dly  l«. 

1993. 

G«yiaGey.  | 

Duwdor. 

IFR  Doc.  «S-17S41  TOed  7-22-«3:  S:4S  am] 


DCPARTIIENr  OF  DEFENSE 


RaqulmiMnl  SubmMtd  to  OMB  for 


UMI 


DoD. 
Notice.     « 

The  DRMTtment  of  Defimse  has 
submitted  to  OMB  for  deannce.  the 
following  proposal  far  collection  of 
infarmation  under  the  pnivisions  of  the 
Pqierworic  Reduction  Act  (44  U.S.C. 
chapter  35). 

Tide.  Applicable  Form,  and  OMB 
Control  Number.  Police  Record 
Check.  DD  Form  369. 0MB  Control 
Na  0704-0007 
7>pe  of  Request:  Revisian 
Number  of  Reapondents:  125,000 
Responses  Per  Respondent:  1 
Annual  Responses:  125,000 
Average  Buraen  Per  Response:  27 

minutes  ' 

Annual  Burden  Hoars:  56.250 
Needs  and  Uses:  In  acoordaace  with  10 
U.S.C  504. 505.  and  520(a). 
applicants  far  enlistment  must  be 
screened  to  identify  any  (fiaoeditsble 
Involvement  with  poboe  or  other  law 
enforcement  agendes.  This 


infonnation  collection  is  used  to 
identify  persons  who  may  be 
undeeirable  for  militery  service.  The 
DD  Form  369.  "Police  Record  Check;" 
is  forwarded  to  law  enforcement 
agencies  to  determine  if  an  applicant 
has  a  record. 
Affected  Public:  Individuals  or 
households:  State  or  local 
govammants 
Frequency:  On  occasioa 
Respondent's  ObUgation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Ossk  Oj^Jffcer  Ii4r.  Edward  C 
Sprii^er 

Written  comments  and 
recommendations  on  die  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DM,  room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
DoD  Clearance  Officer.  Mr.  William  P. 
Peerce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  VA  22202-4302. 

Deled:  |uly  19. 1993. 


Alternate  OSD  PBdenJ  Register  Uaison 
Officer,  Deparltnent  ofDefente. 
(FR  Doc  93-17475  Piled  7-22-93;  8:45  am) 
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DEFARTIIENT  OF  ENERGY 

Revieed  NoMce  q4  Intsnt  to  PrepMV  ■ 
ProQrMMMMc  Ewvlronment>l  knpMt 
Statement  for  Reoonfi9uratlctt  olttw 
Nuclear  Weapon*  ComptaK 

AQQtCV:  Department  of  Eoeigy. 
acnON:  Revised  notice  of  intent  (NOI)  to 
prepera  s  Programmatic  Environmental 
Impact  Statement  for  reconfiguration  of 
the  nuclear  weapons  complex. 

SUMMARY:  Since  February  1991.  when 
the  Department  of  Energy  (DOE) 
originally  announced  its  intent  to 
prepare  a  Programmatic  Environmental 
Impact  Statement  (PEIS)  for 
reconfiguring  the  nucleer  weepons 
complex  (56  FR  5590).  the  nuclear 
weapons  stockpile  has  been 
significantly  rcKiuced.  To  illustrate  the 
magnitude  of  the  stockpile  reductions, 
the  nation  is  presently  in  the  process  of 
reducing  its  nuclear  weapons  stockpile 
to  approximately  25  peromt  of  levela 
planned  as  recently  as  five  jeen  ago. 
These  reductions  have  prompted  a  fresh 
look  at,  and  reevaluation  by  the 
Department  of,  its  earlier 
Reconfiguration  proposal,  to  ensure  that 


the  effects  of  the  historic  events  which 
ended  the  Cold  War  are  taken  into 
account  in  determining  the  appropriate 
configuration  of  the  nation's  future 
nuclear  weapons  complex.  As  a  result, 
and  pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended  (42  U.S.C 
4321  et  seq.)  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508), 
the  DOE  is  issuing  this  revised  notice  of 
intent  (NOI)  to  prepare  a  PEIS  for 
reconfisurins  its  weapons  complex. 

Beseo  on  the  reevaluation,  the 
Deportment  Is  proposing  dianges  in  the 
scope  of  the  Reconfiguration  reiS,  most 
notd>ly: 

(1)  Addition  of  consolidated  long- 
term  storage  facilities  for  plutonium  and 
highly  enriched  uranium  which  will  or 
may  be  needed  in  the  future  to  fulfill 
national  security  requirements; 

(2)  Addition  of  consolidation  of 
functions  involving  like  materials, 
including  the  option  of  integrating 
certain  research,  development  and 
testing  (RD&T)  functions  with  the 
storage  and  processing  functions; 

(3)  Addition  of  the  Neveda  Test  Site 
(NTS)  in  Nevada  and  deletion  of  the 
Hanford  Site  in  Washington  as  potential 
sites  for  future  weapons  complex 
facilities;  and 

(4)  Changes  in  the  no-action 
alternative  as  a  result  of  recently 
announced  mission  changes  at  weapon 
complex  sites,  including  transfening  the 
Rocky  Flats  Plant  to  a  cleanup  mission 
and  placing  the  K-Reactor  at  the 
Savannah  River  Site  in  cold  standby. 

These  proposed  changes  in  ^e  PbIS 
scope  reflect  the  fact  that  the  future 
nuclear  weapons  complex  can  be  even 
smaller  and  more  integrated  than 
previously  envisioned  in  the  original 
NOI.  The  changes  also  reflect  the 
increased  importance  associated  with 
stewardship  of  existing  special  nuclear 
materials  that  will  or  may  be  used  in  the 
future  to  meet  national  security 
requirements. 

On  a  related  matter,  prior  to  the 
issuance  of  the  original  NOI,  the 
Department  had  announced  the 
preparation  of  two  programmatic 
environmental  impact  statements,  one 
concerning  the  reconfiguration  of  the 
nuclear  wea{>ons  complex,  and  the 
second  dealing  with  alternative 
strategies  and  policies  for  conducting 
the  Department's  environmental 
restoration  and  waste  management 
program.  The  Department  determined  at 
that  time  that  thme  two  programs  were 
not  so  connected  as  to  require  a  single 
environmental  impact  statement.  While 
the  Department  is  proceeding  with  this 
revised  Notice  of  Intent  for  the 


Raconfiguration  Programmatic 
Enviromnental  Impact  Statement,  it  will 
also  be  revievdng  this  initial 
determination  in  light  of  the  changed 
circumstances  described  in  this  Notice. 
To  ensure  that  the  public's  concerns 
and  views  are  fully  considered,  DOE  is 
affording  the  public  an  opportunity  to 
comment  on  the  proposed  scope  of  the 
Reconfiguration  PEIS,  and  on  whether  it 
should  be  combined  with  the  PEIS  on 
the  environmental  restoration  and  waste 
management  program. 

Df  TE8:  Written  comments  on  the 
proposed  scope  of  the  nuclear  weapons 
complex  PEIS  are  invited  from  the 
public.  To  ensure  consideration  in 

E reparation  of  the  PEIS,  comments  must 
B  postmarked  by  October  29, 1993.  Late 
conunents  will  be  considered  to  the 
extent  practicable. 

DOE  will  hold  public  scoping 
meetings  beginning  in  September,  1993 
to  receive  oral  comments  near  all  sites 
proposed  to  be  analyzed  in  the  PEIS. 
•  These  are:  Hanford  Site,  Idaho 
Engineering  Laboratory,  Los  Alamos 
National  Laboratory,  Lawrence 
Livermore  National  Laboratory,  Nevada 
Test  Site,  Oak  Ridge  Reservation.  Pantex 
Plant.  Rocky  Flats  Plant,  and  the 
Savannah  River  Site.  A  meeting  will 
also  be  held  in  Washington,  DC.  DOE 
will  announce  the  location,  date  and 
time  for  these  public  meetings  in  a 
subsequent  Federal  Register  Notice,  and 
in  appropriate  local  m^ia.  The 
announcement  of  the  meetings  will  be  at 
least  15  days  prior  to  any  meetings.  The 
public  meetings  will  provide  the  public 
with  an  opportunity  to  present  formal 
oral  conunents  and/or  written 
statements,  as  well  as  an  opf>ortunity  to 
engage  in  more  informal  conversations 
regarding  the  reconfiguration  program 
with  DOE  representatives.  Additional 
details  regarding  the  pubUc  meetings 
will  be  provided  in  the  announcements 
to  be  published  prior  to  the  meetings. 
Following  this  additional  scoping 
period,  the  Department  will  issue  a 
revised  PEIS  Implementation  Plan. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  PEIS,  requests  for  further 
information  on  the  DOE  nuclear 
weapons  complex  reconfiguration 
pro-am,  requests  for  copies  of  the 
revised  Reconfiguration  PEIS 
Implementation  Plan  (when  available), 
and  requests  for  copies  of  the  PEIS  or 
PEtS  Executive  Summary  (when 
available)  should  be  sent  to:  Howard 
Canter,  Deputy  Assistant  Secretary, 
Office  of  Weapons  Complex 
Reconfiguration,  U.S.  Department  of 
Energy,  P.O.  Box  3417.  Alexandria.  VA 
22302.  (202)  586-1300. 


Federal  Register  /  Vol  56.  No.  140  /  Friday.  Jtily  23.  1993  /  Noticeg 


39529 


FOR  RIRTHBt  MPORMATKM  CONTACT:  For 
general  information  on  the  DOE  NEPA 
review  process,  please  contact:  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Oversight.  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  586- 
4600  or  l-(800>-472-2756. 

SUPKEMENTARV  tlFORMATION: 


Background 

Althou^  the  national  security  pictiue 
for  the  United  States  has  changed 
dramatically,  a  safe,  secure,  reliable,  and 
effiactive  nuclear  deterrent  is  central  to 
the  security  of  the  United  States,  and 
will  remain  so  for  the  foreseeable  future. 
Therefore,  as  long  as  the  nation  relies  on 
a  nuclear  deterrent,  it  is  necessary  to 
maintain  a  nuclear  weapons  complex 
that  is  fiiUy  capable  of  supporting  the 
nuclear  deterrent  by  performing 
surveillance,  evaluation,  and 
maintenance  of  both  the  current  and 
future  nuclear  weapons  stockpile.  The 
complex  must  also  be  capable  of 
resuming  new  warhead  production  if 
the  President  authorizes  the  Department 
to  replace  aging  weapons,  or  in  response 
to  changes  in  the  international  seciirity 
mvironment. 

Nonetheless,  the  significant  stockpile 
reductions— coupled  with  budget 
reductions  which  will  not  support  a 
large,  inefficient  nuclear  weapons 
complex— dictate  that  the  hiivm 
weapons  complex  will  imdoubtedly 
lode  different  in  form  and  scope  from  « 
the  existing  nuclear  weapons  complex. 
Given  these  realities,  the  Department 
must  achieve  and  maintain  a  fully 
capable  complex  that  is  even  smaller, 
less  diverse,  and  less  expensive  to 
operate  than  that  which  was 
contemplated  at  the  time  of  the  original 
Notice  of  Intent. 

DOE  Nuclear  Weapons  Conqilex 

The  DOE  nuclear  weapons  complex  is 
organized  into  three  functional 
elements:  (1)  Nuclear  Materials  Storage, 
Processing  and  Component  Fabrication; 
(2)  Nonnuclear  Manufactiuing;  and  (3) 
Research,  Development  and  Testing 
(RD&T).  When  the  original  NOI  was 
annoimced,  the  complex  consisted  of  13 
major  facilities  located  in  12  states.  Due 
to  recently  announced  mission  changes, 
some  functions  that  were  previously 
performed  at  particular  sites  will  no 
longer  be  performed  at  those  sites. 
Therefore,  the  currently  functioning 
nuclear  weapons  complex  is  different 
from  that  identified  in  the  original  NOI. 
A  description  of  the  nuclear  weapons 
capabilities  at  the  sites  to  be  included  in 
the  PEIS  analysis  which  support  the 
nuclear  and  RDftT  fimctional  elements 


of  the  weapons  complex  is  provided  in 
Table  1.  The  environmental  analysis  of 
the  propoeed  action  and  alternatives  for 
consolidation  of  the  nonnuclear 
functional  element  of  the  complex  is 
documented  in  the  separate  Nonnuclear 
Consolidaticm  Environmental 
Assessment  Qune.  1993).  A  proposed 
Finding  of  No  Significant  Impact,  based 
upon  this  environmental  assessment, 
was  published  in  the  Federal  Eegiatar 
for  public  review  and  commoit  on  July 
8. 1993.  (58  FR  36658). 

TaUe  1.— Current  Nuclear  Weapons 
Conqtiex  Sites  > 

^  Functional  Element:  Nuclear  MaterialM 
Storagfi,  Processing  and  Component 
Fabrication  Sites 

Pantex  Plant  (Amarillo.  Texas)— 
Provides  support,  including 
surveillance  and  maintenance,  of  the 
enduring  nuclear  weapons  stockpile: 
dismantles  nuclear  weapons  returned 
from  the  stockpile:  produces  chemical 
high  explosive  components;  assembles, 
if  required,  nuclear  weapons:  provides 
interim  storage  for  plutonium  pits: 
conducts  research,  development  and 
testing  (RD&T)  of  high  explosives  and 
high  explosive  components. 

Savannah  River  Site  (Aiken,  South 
Carolina) — Provides  support  for  the 
enduring  nuclear  weapons  stockpile 
including  tritium  processing  and 
recycling  operations,  and  tritium 
reservoir  loading;  provides  interim 
storage  for  pluttmium. 

Y-12  Plant  (Oak  Ridge,  Tennessee)— 
Provides  support  for  the  enduring 
nuclear  weapons  stockpile  including 
stockpile  evaluation,  and  limited 
febrication  capability  for  tuanium  and 
lithium  weapons  components;  recovers 
and  processes  uranium  and  lithium 
materials  from  retired  weapons; 
provides  interim  storage  for  uranium 
and  lithium. 

Rocky  Flats  Plant  (Golden, 
Colcwado)— Currmtly  in  transition  from 
a  predominantly  nuclear  weapons 
production  miuion  to  an  environmental 
restoration,  cleanup,  and  waste 
management  mission;  provides  interim 
storage  for  plutonium. 


■  SitM  included  In  llii*  labia  an  only  thoM  that 
deal  pradominantly  with  nuclear  material*  or 
nuclear  compon«ito.  Four  of  the  (ilea  lifted  in  dia 
orifinal  N(M,  i.&  Mound.  Pineilat,  Kmum  City  nd 
Sandia  Natiooal  Labonlary,  are  not  included  in  tha 
table  bacaiue  analyaei  of  functtons  inTolving  theea 
site*  were  indudad  in  the  ?4onnucleer 
Coniolidatiaa  Enviraomantal  niietimwii  In 
addition,  the  Idaho  National  &iginaatii«  Laboratoty 
is  not  included  becauaa.  since  the  pufaiication  of  die 
original  NOI.  it  has  ceased  the  chemical  processing 
of  naval  rsador  spent  fuel  to  recover  auicfaed 
unnium. 
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Hanfard  Site  (Ridiknd. 
WMhington)— Provides  intorim  storage 
fw  phitonium. 

Functional  Element:  Weapons  Eesearch, 
Development  and  Testing  Sites 

Lawrence  Livennore  National 
Laborataiy  (Livennore,  California) — 
Conducts  research  and  develapmant  of 
nuclear  wariieads;  designs  and  tests 
advanced  technology  concepts; 
maintains  weapons  design  program. 

Los  Alamos  National  Laboratory  (Los 
Alamos,  New  Mexico) — Provides 
resanch  and  developnMiit  of  nuclear 
warfaeeds;  designs  and  tests  advanced 
technology  concepts:  maintains 
weapons  dmign  program;  provides 
Umited  febricatian  capabiuty  for 
plutcmium  components;  and  provides 
interim  storage  for  plutonium. 

Nevada  Test  Site  (Las  Vsgas, 
Nevada)— Conducts  luiderground 
nuclear  testing. 

RecaafignraftkNi  PQS  ifistory 

On  February  11. 1991.  die  DOE 
pubUdied  the  original  NOT  to  prepare  a 
PEIS  fat  the  ReconfiguraticHi  of  the 
Nuclear  Weapons  Complex  (56  FR 
5590).  DOE  proposed  to  develop  a 
comprahenrive  strategy  to  accomplish 
the  goal  of  creating  a  smaller,  less 
diverse,  less  costly  nuclear  weapons 
complex.  At  that  time,  DOE  announced 
that  the  Reconfiguration  PEIS  would 
analyze  the  anvkonmental 
consequenoes  of  aheraetive  long-term 
reconfiguratioo  strategies  for  the  DOE 
nuclear  weapons  complex,  envisioned 
to  be  in  pboa  early  in  the  21st  century 
("Comptax  21"),  and  weigh  these 
against  the  coosequenoas  of  maintaining 
the  existing  configuration. 

In  that  NOI,  two  reconfiguration 
optioos  ware  propoaed:  (1)  Raiocating 
the  nuclear  weapons  fimctioos  then 
performed  at  the  Rocky  Flats  Plant 
(RFP)  (Golden.  Colorado)  to  another  site; 
and  (2)  co-locating  nuclear  materials 
production  and  manufacturing 
functions  assigned  to  Y-12  (ObI:  Ridge, 
Tennessee)  and/or  Pantex  (Amahllo, 
Texas)  with  the  relocated  RFP  functions. 
DOE  envisioned  that  the  reconfigured 
weapons  complex  would  consist  of 
stand-alone  facilities  for  processing  and 
fabricating  piutoniiun  and  uranium/ 
lithium  components,  a^  well  as  a  facility 
to  conduct  weapons  assembly/ 
diiaseambly/hi^  exploaivea  activities. 
The  canditkte  sites  considered  for  the 
relocation  of  theee  functions  under 
either  option  were  the  Hanford  Site 
(Richland.  Waahington).  Idaho  National 
Eogiiieering  Laboitoty  (Idaho  Falla, 
Idaao),  Sarumah  River  Site  (Aiken. 
South  Carolina),  Oak  Ridge  Reservation 
(Oak  Ridge,  Tennessee),  and  Pantex  Site 


(Aniarillo.  Texas).  Additionally,  the 
PEIS  was  to  include  an  analysis  of 
alternatives  for  consolidating 
nonnuclear  manufacturing  activitiea. 
and  CQoaolidating  some  reeearch. 
development,  and  testing  (RDftT) 
functions  currently  p>erfoiined  at  Los 
Alamos  National  Lalwratary  (LANL). 
LaMrrence  Livermore  National 
Laboratory  (LLNL),  and  Sandia  National 
Laboratory  (SNL). 

At  the  time  of  that  NOL  developing  a 
new  source  of  tritium  was  of  such 
urgency  that  decisions  concerning  the 
new  production  reactor  (NPR)  were 
believed  to  be  needed  in  advance  of 
decisions  regarding  the  remainder  of  the 
cximplex.  Therefore,  the  Reconfiguration 
PEIS  was  separate  from  the  EIS  then 
being  prepared  for  the  NPR  program  to 
supply  tritium. 

inrtni^  a  public  scoping  process, 
which  included  15  public  scoping 
meetings  fiiim  Mardi  to  August  1991, 
DOE  solicited  comments  on  its 
reconfiguration  proposal.  The  piirpose 
of  the  scoping  meetings  was  to  receive 
public  comments  to  assist  DOE  in 
preparing  an  Implementation  Plan  (IP) 
describing  the  scope  of  the  PEIS, 
including  the  alteraatives  to  be 
analyzed,  and  a  schedule  for 
completion.  The  public  comment  period 
ended  on  Septemoer  30. 1991. 

On  September  27, 1991,  President 
Bush  announced  an  initiative  to  reduce 
the  Nation's  nuclear  weepons  stockpile. 
In  response  to  this  initiative,  the 
Department  announced  on  November  1, 
1991,  that  it  would  delay  decisions  on 
the  new  production  reactor  technology 
and  site  and  include  the  Mivironmental 
analysis  for  a  new  tritium  production 
source  in  the  Reconfiguration  PEIS.  In 
light  of  the  significantly  reduced 
stockpile,  this  addition  to  the 
Reconfiguration  PEIS  resulted  in  the 
need  to  evaluate  the  impacts  of  "down- 
sized" reactors,  reevaluate  alternative 
technologies  such  as  accelerators,  and  to 
reevaluate  the  original  reedor  siting 
ahanatives.  On  November  29, 1991, 
DOE  published  a  notice  of  opportunity 
for  public  comment,  incorporating  the 
NPR  environmental  analysis  into  the 
Reconfiguration  PEIS  (56  FR  60985). 
This  public  commmt  period  ended  on 
January  6, 1992. 

The  Saptamber  1991  arms  reduction 
initiative  also  provided  DOE  vrith  the 
opportunity  to  accelerate  the 
nonnuclear  conaolidation  effort  in  the 
weapona  oomplex  without  impacting 
national  defanae  or  the  remainder  of  the 
Reconfiguration  program.  Therefore,  in 
December  1991,  the  Department 
announced  a  proposal  to  accelerate 
nonnuclear  conaolidation,  and  on 
January  27. 1992.  DOE  published  a 


notice  of  its  pl«i8  to  prepare  a  seperate 
environmental  assessment  (EA)  for 
nonnuclear  consolidation  vrithin  the 
nuclear  weepona  oomplex  (57  FR  3046). 
Further  reductions  in  the  stockpile  and 
a  cessation  of  production  of  new 
weapcms  for  the  immediate  future  were 
announced  by  President  Buah  in  his 
January  28. 1992.  State  of  the  Union 
measage. 

On  Februaiy  19. 1992.  DOE  issued  an 
Implementation  Plan  (IP)  for  the 
Reconfigiiration  PEIS  (DOE/EIS- 
01611P).  In  that  IP,  DOE  proposed 
alternatives  for  the  ReconSguration  PEIS 
which  would  have  assessed  stand-elone 
production  facilities  for  plutonium  and 
uranium/lithium  components,  as  well  as 
weapons  assembly/disassembly 
activities.  While  smaller  in  capacity 
than  originally  envisioned  when  the 
Reconfiguration  NOI  was  announced, 
these  stand-alone  facilities  would  still 
have  supported  a  relatively  large 
stodcpile. 

Since  issuing  that  IP,  an  arms 
reduction  agreement  between  the 
United  States  and  Russia  was 
announced  in  Jxme  1992,  and  was 
signed  by  Presidents  Bush  and  Yeltsin 
in  January  1993  as  the  START  II  Treaty. 
This  agreement  caused  the  most 
significant  reductions  to  date  in  the 
planned  future  weapons  stodcpiles  of 
both  nations,  and  has  provided  DOE 
with  a  historic  opportunity  to  consider 
a  much  smaller  iveapons  complex  than 
previously  envisioned.  Therefore,  in  the 
latter  part  of  1992,  the  Department 
determined  that  it  was  necessary  to 
reevaluate  the  Reconfiguration  program 
to  ensure  that  only  ahematives  whidi 
reflected  requirements  of  a  greatly 
downsized  nuclear  weapons  stockpile 
would  be  assessed  in  the  PEIS. 

Specifically,  the  Department  has  been 
reevaluating:  (1)  The  appropriate  sizing 
for  the  future  weapons  complex 
facilities;  (2)  the  capabilities  and 
functions  required  for  the  futine 
complex;  (3)  the  siting  alteinatives  for 
each  weapons  function  to  be  analyzed 
in  the  PEIS;  and  (4)  the  tedmology 
alternatives  for  new  tritium  supply 
capacity.  This  examination  of  program 
direction  has  resulted  in  several 
important  conclusions,  and  certain 
departures  from  the  Depeitmant's 
original  planning  basis.  The  overall 
proposed  changes  in  the  PEIS  soope  are 
described  below. 

Maior  Reconfigoration  PEIS  Sci^ 
Changea 

1.  Long-term  Storage  for  Special  Nudear 
Materials 

Because  a  significant  number  of 
weapons  have  been,  and  will  continue 
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to  be,  retirwl  from  the  D«tk»'s  active 
nuclear  wreapoos  stockpile,  the 
Department  proposes  to  analyze  in  the 
PEIS  a  coasotidated  long-term  storage 
facilitv  ior  plutoniiun  anid  a 
consolidatsd  facility  far  hi^ly  enriched 
urtaiom.  to  provide  safe,  secure,  and 
reliable  storage  for  these  national  assets. 
A  consolidated  storage  facility  for  each 
of  these  materials  would  avoid 
duplicative  processing  and  analytical 
laboratory  capabilities,  prevent  multiple 
infrastructiire  and  overhead  costs,  and 
preserre  the  ability  to  consolidate  all 
functions  involving  like  materials  at  one 
site,  as  described  below. 

Previously,  the  stockpile  reductions 
mandated  that  relatively  Caw  weapons 
would  be  retired  without  replacement. 
Therefore,  when  the  original  NOI  and  IP 
were  prepared,  the  long-term  storage  of 
these  materials  was  not  a  contemplated 
mission  requirement  since  disassembled 
components  would  be  recycled  into  oew 
weapons.  Presently  the  DOE  does  not 
have  a  consolidated  facility  to  store 
either  plutonium.  which  is  stored  at 
several  difiiareot  sites,  or  highly 
enridied  uranium,  most  of  which  is 
stored  in  tsdlitias  at  Oak  Ridge,  with 
small  quantities  stored  at  several  other 
sites  in  the  cranplex.  Consolidated 
storage  of  plutooium  and  highly 
enriched  uraniimi  assets  would  be 
expected  to  improve  security  and 
accountabilitv  sssodated  with  these 
materials,  leouce  life-cycle  storage 
costs,  and  ehmihate  duplicative 
facilities.  There  is  no  proposal  to  store 
radioactive  wastes  at  either  the 
plutoniiun  atoragiB  fniUty  or  the 
uranium  storage  facility. 

It  is  the  Department's  intention  that 
plutonium  would  be  stored  in  tl^ 
consolidated  Icng-term  storage  facility 
until  it  is  aithw  used  in  the  weapons 
program  or  aootiier  use  (k*  disposition 
option  is  proposed  and  approved  in  the 
future.  It  is  expected  that  the  highly 
enriched  uranium  (HEU)  being  returned 
from  retired  weapons  will  eventually  be 
used  to  provide  bmi  for  reactors 
requiring  HEU,  such  as  those  in  the 
nation's  nuclear  navy. 

2.  Consolidation  of  Functions  Involving 
Like  Materials 

Taking  full  advantage  of  the 
opportunity  to  re^ructure  and  downsize 
the  complsdc  oaaans  that  activities 
involving  like  materials  must  be 
consolidated  to  the  maximiun  extent 
posses.  The  Department  considers  it 
unreasonable  to  have  plutonium 
component  Cabrication  at  one  site,  and 
plutonium  storage  facilities  at  a  second 
site,  particularly  at  a  time  when  the 
Department  is  trying  to  downsize  the 
complex  and  operate  more  efBdently. 


Similar  to  the  rationale  for  consolidated 
storage  facilities  described  above, 
separating  these  functions  would 
require  duplicative  proceaainguxl 
analytical  laboratory  capability  at  each 
site,  involve  needless  transportation  of 
nucJear  material  between  sites,  and 
result  in  duplicative  infrastructures  and 
overiiead  costs.  The  same  rationale 
applies  to  uranium  storage,  piecessing 
and  component  fabrication,  and  to 
tritium  processing  and  production. 
Therefore,  the  Department  proposes  that 
conuBon  to  all  ahecnatives  analyzed  in 
the  PEIS  would  be  co-location  of  all 
storage,  processing,  analytical  laboratory 
and  fobrication  facilities  for  either 
plutonium  or  uranium  al  the  same  site 
in  the  future  wespons  complex 
Similarly,  the  Department  proposes  that 
tritium  processing  and  tritium 
production  be  co-located  at  a  single  site. 
Lastly,  the  Department  intends  to 
analyze  the  <^on  of  integrating  some 
research,  development,  ami  testing 
(RD&T)  activities,  which  historically 
have  been  performed  in  separate 
facilities  at  the  national  laboratories, 
into  proposed  weapons  complex  storage 
and  processing  facilities.  This  is 
expected  to  rKult  in  maxinum 
utilization  of  both  personnel  and  the 
proposed  facilities,  while  also  providing 
significant  lotw-term  cost  savings  by 
consolidating  tecilities  which  utilize 
like  materials. 

3.  Siting  Aftematrves  for  Weapons 
Functions 

Together  with  the  original  Notice  of 
Intent,  an  Invitation  for  Site  Proposals 
(Invitation)  was  publi^ed  (56  FR  5596) 
which  invited  parties  outside  the  DOE 
weapons  c»mplex  to  suggest  sites  for 
location  of  hiture  wea^ns  complex 
activities.  Having  received  no 
expressions  of  interest  from  outside  the 
DOE  weapons  complex  as  a  result  of  the 
Invitation,  a  Site  Evaluation  Panel 
evaluated  five  DOE  nuclear 
manufacturing  and  production  sites 
which  mat  the  minimum  quialification 
criteria  in  the  Invitation  and 
recommended  in  "A  Report  by  the 
NWCR  Site  Evaluation  Panel."  (October. 
1991)  that  all  6ve  be  considered  further 
as  potential  sites  for  future  weapons 
complex  functions.  The  minimum 
qualification  criteria  in  the  Invitation 
encompassed  land,  water,  and 
electricity  availability  as  well  as  dw 
absence  of  knovtm  unaGceptri>le 
environmental,  s^ty  snaheahh 
impacts  aasocisted  with  siting, 
constructing,  operating  and 
decommissioning  the  facilities,  that 
could  not  be  mitigated  by  raasanable 
measures.  Therefore,  in  the  original  IP. 
Hanford.  Oak  Ridge,  Savannah  Rivec. 


Pantex,  and  Ideko  were  kientified  as 
reasonable  allanalive  sites  for  the 
propoaad  reconfigured  Complex  21 
facilities.  Based  upon  iu  leevriuatioa  of 
the  original  propoinl.  DOE  propoess  to 
add  the  Nevada  Teat  Site  (NTS)  as  a 
potential  site  for  th*  Complex  21 
facilities.  NTS  is  a  large,  ranote  site  that 
meets  the  ininiBiuB  quelification 
critwie  agaiast  which  the  other  sites 
were  evaluated,  and  it  has  a  significsnl 
existing  infrastructure  that  could 
accommodale  one  cr  more  vreapoos 
complax  functkns. 

AdditiaBelly.  the  Henford  aile  hm 
been  eliminated  ae  a  candidate  site  fur 
the  future  coasplex  because  nuclear 
weapons  prodactioB  functions  al  that 
site  have  beea  terminated,  and  the  site 
is  dedicated  to  aBvironmentai 
restoration  snd  wsste  management 
activities.  The  Depertment  considers  it 
to  be  unreasoaabte  to  terminate  all 
weapons  production  missions  from  the 
site,  ^>end  billioos  of  dollsrs  in  ortder  to 
restore  it  for  other  uses,  and  then 
reintroduce  nodaar  waepoas  program 
construction  and  operation  activitias 
whidi  will  prevent  other  uses  of  the  site 
for  the  long  terai.  The  continued 
commitment  to  focuasing  activities  on 
environmental  restoration/ wastw 
management  at  Hanford  is  slso 
consistent  with  the  Secretary's  reoant 
reaffirmation  of  tfas  importance  of 
meeting  the  DepaitBent's  cleenup  goah 
at  the  sits. 

Regarding  new  tritiiua  production, 
the  NPR  EIS  was  intended  to  assess 
Hanford.  Savannah  River,  uid  kfaho  as 
reasonable  silaa.  New  tritinro  supply 
would  no  longer  be  considered  at 
Hanford,  but  would  be  considered  at 
NTS.  In  addition,  given  the  much 
smaller  capedty  required  for  tritium 
production  raquiisnents  than  origimdly 
contemi^eted.  the  Department  has 
concluded  that  Oek  Ridge  constitutes  a 
reasonable  alternative  site  fer  a  new 
tritium  production  facility.  Further, 
there  appears  to  be  no  baris  for 
exclusion  of  Pantex  as  a  candidate  she 
for  a  new  tritium  production  facility 
when  it  is  constdeied  a  reesonable  site 
for  all  other  Complex  21  nuclear 
functions.  Therefon,  the  Depaftmant 
proposes  to  add  Oak  Ridga  atnd  Pvitex 
to  the  list  of  candidate  sites  for  such  e 
facility. 

4.  No  Action  Alternative 

SincB  the  publication  of  the  original 
NOI,  there  have  been  (Ganges  in  the 
current  weepons  complex  status  ^uo 
that  in  turn  sffsct  the  PEIS  no-action 
altenutive.  Some  functions  thst  were 
previously  performed  at  particular  sites 
are  not,  or  will  shortly  ao  Imigar  be, 
performed  in  existing  facilities  at  those 
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site*,  and  ■ome  sites  that  wars 
praviously  part  of  the  nudaar  weapons 
complex  eitnar  have  a  new  mission  or 
a  greatly  reduced  capability.  Therefore, 
if  reconfiguration  or  modification/ 
upgrade  of  the  nuclear  weapons 
complex  were  not  to  occur,  the  complex 
would  be  limited  in  its  ability  to 
support  the  Nojected  future  stockpile 
thnHi^  the  first  half  of  the  21st  centxiry, 
and  DOE  would  not  likely  be  able  to 
meet  its  Atomic  Energy  Act 
reqwnsibilities.  More  specifically: 

(1)  The  Rocky  Flats  Plant  (KFP)  will 
trainsitian  from  a  production  dominated 
site  to  an  environmental  restoration, 
cleanup,  and  waste  management- 
dominated  site  in  the  near  future.  The 
contingency  status  of  the  buildings 
which  could  be  used  to  manufacture 
any  required  new  plutcmium 
components  will  be  removed.  Therefore, 
the  Departmoit  will  no  longer  be 
capable  of  manufacturing  md 
fabricating  plutonium  components  at 
RFP; 

(2)  The  Y-12  plant  at  Oak  Ridge. 
Tennessee  will  nave  reduced  capacity 
and  will  only  be  able  to  provide  support 
for  the  enduring  weapona  stockpile  and 
limited  component  fabrication 
capability.  Y-12  would  not  maintain  the 
capability  to  siipport  the  projected 
stock^la  requirements. 

(3)  The  K-Reactor  at  the  Savannah 
River  Site  will  be  placed  in  a  cold 
standby  poaition  with  no  planned 
provision  for  restart  This  will 
effectively  eliminate  the  DOE's  ability  to 
produce  tritiiun  to  support  the  projected 
stockpile  requirements.  Future  tritium 
requirements  would  be  supported  as 
long  as  poasible  by  recycling  tritium 
from  weapons  returned  from  the  active 
stockpile.  At  some  point  the  nuclear 
deterrent  capability  of  the  nation  would 
either  be  loat  or  based  on  weapons 
which  would  be  significantly  different 
than  thoae  in  the  current  stockpile,  and 
which  would  not  meet  present  mission 
requirements.  Should  there  be  no 
tritium  production  capability  in  the 
United  States,  purchase  of  tritium  from 
foreign  sources  could  be  explored,  but 
such  purchaae  possibilitiea  would  not 
constitute  an  assured  supply  of  tritium 
for  the  long  term  and  would  thus  not 
reiveaent  a  reasonable  PEIS  alternative. 

PEIS  Attaraative 

The  PEIS  will  assess  the 
oivircmmental  impacts  of  alternative 
configurations  for  Doth  the  Nuclear 
Materials  Storage.  Processing  and 
Component  Fabrication  element  of  the 
nudaar  weapona  complex  and  some 
Reaearch.  Development  and  Testing 
(RDItT)  elements.  In  order  to  accelerate 
the  cmisolidation  of  nonnuclear 


fadlitiea  and  thereby  achieve  significant 
coat  savings  while  preserving  technical 
competence  which  is  being  lost  within 
the  weapons  complex,  the 
environmental  impacts  associated  with 
consolidation  of  the  Nonnudeer 
Manufactiuing  element  of  the  weapons 
complex  have  been  assessed  in  a 
aeparate  Environmental  Assessment.  On 
May  27. 1993.  the  Department 
announced  that  it  intended  to  finalize 
the  Environmental  Assessment  and 
publish  a  propoaed  Finding  of  No 
Significant  Impact  (FCMSI)  for  public 
review  and  comment.  The 
Environmental  Assessment  and  the 
propoaed  FONSI  have  been  approved  by 
the  Department  and  the  propoaed 
FCH4SI  was  published  in  the  Fed«ral 
Roister  for  public  review  and  comment 
on  July  8. 1993  (58  FR  36658). 

a.  Alternatives  for  the  Nuclear  M(rterials 
Storage.  Processing  and  Component 
Fabrication  Element 

The  Nuclear  Materials  Storage. 
Processing  and  Component  Fat^cation 
element  of  the  weapons  complex 
encompasses  the  following  functions: 

(1)  Plutonium  (Pu):  Pu  Storage. 
Proosasing  and  Component  Fabrication; 

(2)  Uranium/Uthium  (U/U): 
Uranium/Lithium  Storage,  Processing, 
and  Component  Fabrication: 

(3)  Assembly/Disassembly/High 
Explosives  (A/D/HE);  and 

(4)  Tritiiun  Production/Processing. 
For  each  of  these  functions,  the 

Reconfiguration  PEIS  will  assess  three 
diffiarent  types  of  alternatives:  (1) 
Constructing  and  operating  new 
fodlities  at  any  of  five  alternative  sites; 
(2)  modifying/upgrading  existing 
facilities  at  existing  sites;  and  (3)  the  no- 
action  alternative  of  continuing  to 
operate  existing  facilities.  Each  of  these 
alternatives  is  discussed  below: 

Alternative  «1 —  Constructing  and 
Operating  New  Fadlitiea 

For  each  of  the  four  Nuclear  Materials 
Production  and  Storage  functions  (Pu. 
U/U.  A/D/HE.  and  Tritium),  the  PEIS 
will  assess  the  environmental  impacts  of 
constructing  and  operating  new 
fadlitiea  (referred  to  aa  "modules")  at 
any  of  five  alternative  sites: 

(1)  Idaho  National  Engineering 
Laboratory  (INEL); 

(2)  Savannah  River  Site  (SRS); 

(3)  Oak  Ridge  Reservation  (ORR); 

(4)  Pantex  Site;  and 

(5)  Nevada  Test  Site  (NTS). 
Each  functional  module  would 

contain  those  fadlitiea  necessary  to 
accomplish  the  particular  fonction.  For 
example,  the  Pu  module  would  contain 
fadlitiea  capable  of  storing  Pu. 
processing  Pu.  and  fabricating  Pu 


components.  Additionally,  both  the 
plutonium  and  uranium  mndional 
modulea  would  be  deaigned  to 
accommodate  the  option  of  integrating 
RD&T  activitiea  witnin  the  module  so 
that  theae  RDAT  fodlities  could  be 
collocated  with  other  fadlitiea  involvijig 
like  materials  at  a  aingle  site  if  desired. 

The  PEIS  will  bracket  the  potential 
environmental  impacts  that  could  result 
from  omstrticting  and  operating  the 
proposed  new  modules  by  analyzing 
each  module  individually,  and  by 
analyzing  the  total  consolidation  of  all 
modules,  at  each  alternative  site.  Thus, 
for  each  site  alternative,  the  PEIS  will 
present  both  an  individual  analysis  for 
each  module  and  a  bounding  case 
analysis  for  total  conaolidation  of  all 
four  modules.  The  impacts  of 
combinations  of  two  or  three  functions 
could  be  determined  by  adding  the 
impacts  of  the  individual  modules. 
Such  an  approach  may  introduce  a 
small  degree  of  conservatism  to  the  PEIS 
analysis,  but  is  not  expected  to  result  in 
any  significant  change  in  the  results  of  . 
the  analysis.  In  any  case,  following  the 
PEIS,  more  detailed  site-spedfic  NEPA 
documentation  would  be  prepared  aa 
required  to  analyze  the  synergism  of  any 
seleded  combinations  at  a  site.  The 
PEIS  will  also  assess  the  environmental 
impacts  associated  with  removing  a 
particular  function  from  an  existins  site. 

For  the  tritium  production  function, 
the  PEIS  analysis  will  contain  suRident 
information  to  support  the  selection  of 
a  production  technology.  Four  separate 
alternative  technologies  will  be  assessed 
in  the  PEIS:  Heavy  Water  Reactor.  Light 
Water  Reador,  Modular  High 
Temperature  Gas  Reactor  technologies, 
and  a  linear  partide  accelerator.  The 
PEIS  will  also  contain  enough 
information  to  support  a  decision 
concerning  the  location  of  the  tritium 
production  function. 

Alternative  #2 — Modifying/Upgrading 
Existing  Fadlitiea 

The  PEIS  will  also  evaluate  a 
modification/upgrade-in-plao* 
alternative.  Under  thia  approach, 
weapona  complex  functions  would  not 
be  moved  and  DOE  would  make  thoae 
modifications  and  upgrades  necessary  to 
ensure  compliance  with  Federal.  State, 
and  local  environmental,  safety,  and 
health  (ES&H)  laws  and  regulations  and 
meet  future  nuclear  weapon  stockpile 
requirements.  The  PEIS  will  provide 
information  on.  and  an  aaaessment  of, 
the  potential  envirtmmental  impacts 
aasodated  with  theae  modifications  and 
upgrades.  More  spedfically.  the 
modification/up^de-in-plaoe 
alternative  for  each  of  the  Nuclear 
Materials  Storage,  Processing  and 
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Component  Pabricttion  functions 
encompenM  Qm  fc^owing  elemoDts: 

Plutonium  Pmcessing  and  Componatt 
Fabrication:  Bacauae,  as  noted  above, 
the  £)epaitraent  will  no  longer  be 
capeble  of  fabricating  plutonium 
components  at  the  Rocky  Flats  Plant, 
present  resaafch  and  dev^pment 
fadlitiee  at  the  Loe  Alamos  National 
Laboratofy  (LANL)  would  be  used  to 
process  and  fabricate  plutonium 
components  for  this  alternative  to 
support  the  projected  stockpile 
requirements  through  the  first  half  (^ 
the  21st  century.  However,  in  order  to 
satisfy  ES&H  and  projected  stockpile 
production  requirements,  existing 
facilities  might  require  modifications. 
The  potential  environmental  impacts 
associated  with  modifying  facilities  at 
LANL.  and  operating  the  LANL 
facilities,  would  be  assessed  in  the  I^S. 

Plutonium  Storage:  Plutonium  storage 
would  not  be  consolidated  into  a  single 
dedicated  Pu  storage  fiadlity;  rather, 
plutonium  storage  facilities  at  RFP,  SRS, 
Pantex.  Kanford.  and  LANL  would 
continue  to  be  utilized  to  store 
Quantities  of  phitonium  in  various  forms 
through  the  nrst  half  of  the  21st  century. 
Any  upgrades  or  modifications  of  these 
existing  facilities  required  to  satisfy 
ES&H  or  future  storage  requirements 
would  be  assessed  in  the  PQS. 

Uranium/Lithium  Storage,  ProcessiDg, 
and  Component  Fabrication:  TiM 
potential  environmental  impacts 
associated  %nth  moctifying  existing  U/Li 
facilities  (mainly  at  Y-1 2^  and 
operating  those  facilities  through  the 
first  half  of  the  21st  century,  would  be 
assessed  in  the  PEIS. 

Assembly/DisassenMy/Hi^ 
Explosives:  The  potential  environmental 
impacts  Msociated  %vith  modifying 
facilities  at  Pantex,  and  operating  the 
Pantex  facilities  through  die  first  half  of 
the  21st  century,  would  be  assessed  in 
the  PEIS.  For  h^  explosives  work,  the 
alternatives  evaluated  in  the  PQS  will 
include  modificatioD  of  the  facilities  at 
LlMLorLANL. 

Tritium  Supply:  There  is  no 
modification/upgrade-in-place 
alternative  for  tritium  supply  because  it 
would  not  be  reasonable  (either 
tedmicaify  or  economically)  to  modify/ 
upgrade  the  K-Reactor  at  SRS. 
lierefore,  whether  or  not 
reconfiguration  occurs,  a  new  tritium 
production  aouroB  would  be  needed  in 
order  finr  the  Deputment  to  meet  future 
tritiuBB  requirements.  As  noted 
previously,  purchase  of  tritium  from 
foreign  sources  does  not  constitute  a 
reastmable  long4erm  alternative  for 
tritium  supply. 

Tritium  Processing:  The  Seplacament 
Tritium  Fadlity  (RIT)  and  otW 


support  facilities  at  SRS  would  perform 
tritium  processing  as  required  to 
support  the  future  ato^^e 
requirements,  h  is  not  ■»pf  ^1  that  any 
modifications  of  the  RTF  would  be 
required  in  order  to  satisfy  ESftH  and 
projected  stockpile  production 
requirements:  howvver,  odier  support 
facilities  at  SRS  mig^t  require 
modifkations/upgrades.  Therefore,  the 
potential  environmental  impacts  of 
those  modifications,  aking  with  the 
operation  of  the  RTF  and  those  support 
facilities,  would  be  assessed  in  the  PEIS. 


Alternative  #3 — No-Acti<m  (Continued 
Operation) 

Ihidar  the  no-action  ahemative. 
reconfiguration  of  the  nuclear  weepons 
complex  would  not  occur,  there  would 
be  no  opgradea/nKxIifications  of 
existing  facilities,  and  futmv  support  of 
the  nuclear  weepons  stockpile  would  be 
provided  within  the  confines  of  the 
existing  nudeer  weapons  complex 
capabihties.  Some  mission  requirements 
for  maintenance  of  the  future  weepons 
stockpile  would  not  be  met  under  the 
no-action  alternative.  Therefore,  for 
those  mission  requirements,  the  no- 
action  ahemative  oould  not  be  adopted 
and  is  not  considefed  to  be  reasonable. 
However,  the  no-action  ahnnative  for 
those  mission  requirements  %will  be 
preeented  in  the  reiS  to  represent  a 
baseline  condition  against  which 
alternatives  that  would  meet  Ae 
Department's  Atomic  Energy  Act 
responsibilities  coidd  be  conqiand. 
This  beseline  has  been  affected  by  the 
recent  developments  regarding  the 
Rocky  Flats  Plant,  Y-12  and  the  K- 
Reactor  which  were  discussed 
previously.  More  ^ledfically,  the 
environmental  impacts  of  utilizing 
existing  fadfities  will  be  assessed  in  the 
PEIS  fcc  die  following  components  of 
the  no-action  alternative: 

(1)  Plutonium  Processing  and 
Componad  Fabrication:  RFP  would  no 
longer  be  capable  of  processing  and 
fabricating  plutonium  components. 
Existmg  hdtities  at  LANL  and  LLNL 
Mfould  provide  a  timited  Cdxication 
capability  for  future  plutonium 
componenta.  The  existing  c^Mdiility  at 
LANL  and  LLNL  would  be  insuffldent 
to  support  the  prt^ected  stockpile 


requirenents. 
(2)  Piuloaium . 


Storage:  F.xisting 
plutonium  stonge  fadlitks  at  RFP,  SRS, 
Pantex.  Haafard,  and  LANL  vrould 
continue  to  be  utilized  to  rtote 
quantities  of  plntanium  in  various 
fionas. 

(3)  Uranium/Lithium  Storage. 
Procesung,  and  Fabrtcatioa:  Existing 
fiadlitles  (mainly  at  Y-12)  would 
provide  uraniura/lithhuB  storage,  end 


limited  jmKeenng,  and  component 
fabrica^Bg  capability.  The  existing 
capability  wonld  be  insufficient  to 
support  the  pwipacted  stockpile 
requirements. 

(4)  Assetnbfy/DisassamUy/Hi^ 
Explosives:  Existiu  tadlitias  at  Pantex 
would  develop andfabricate chemical 
hi^  exnfosive  compaaenta.  mad 
assemble  and  diseaeemble  weapons  » 
required  to  support  the  profected 
stockpile  requkements. 

(5)  Trititm  Production:  DOE  would 
have  no  capability  to  produce  new 
tritium  to  support  future  stodcpile 
requirements.  Future  tritium 
requirenoMHs  would  be  supported  aa 
long  as  possibla  Iqr  recycling  tritium 
from  weapons  returned  from  the  active 
stockpile.  Purchase  of  tritium  from 
foreign  sources  could  alao  be  explored, 
but  as  noted  previously  would  not 
constitute  an  assured  source  of  tritinm 
for  the  long-term  and  is  tharefote  not  a 
reasonable  PEIS  alternative.  As  noted 
previousfy,  in  the  abeenca  of  a  reliablo 
source  of  tritium,  the  nation's  nudear 
deterrent  c^mMI^  would  eventually 
either  be  lost  or  would  be  beaad  upon 
weapons  significantly  diffarent  from 
those  in  the  current  stockpile  and  irfiich 
would  not  meet  preeent  nusakm 
reouirements. 

(6)  Tritium  Processing:  The  RTF  sad 
other  sui^Mrt  facilities  at  SRS  would 
perform  tritium  proceesing  operations  as 
required  to  support  the  projected 
stockpile  requirements. 

In  summary,  the  PEIS  will  support  a 
decision  to  build  one  or  more  new 
functional  fadUtias  (modulea)  at  any  of 
five  alternative  sites,  modify/up^ade 
one  or  more  existing  fadlities.  and 
continue  to  operate  any  of  the  no-ectioo 
alternative  fadlities  that  could  comply 
with  ES&H  and  mission  requirements. 
The  PEIS  will  assess  a  full  range  of 
alternatives:  from  no-action  (continued 
operations  with  aodsting  fadlities),  to 
complete  ooauobdetion  of  the  entire 
weapons  complex  fuacttons  at  aay  of 
the  five  aheroative  ailas.  Additionally,  a 
ntmiber  of  ahamativaa  within  this  full 
range  would  be  ovahiated.  thus 
aftirding  DOE  the  opportunity  to  essess 
varying  degrees  of  consolidation. 

b.  Alternatives  fm-  the  Research, 
Development,  and  Testing  Skmeia 

The  weapons  complex  also  performs 
research,  development,  and  testing 
(RDlcT)  related  to  nudeer  weapons 
design,  mHuiiKtma.  and  periannanoe. 
Much  of  diis  RDkT  tricee  place  et  the 
Los  Alamos  Natknal  Laboratefy  (LANL) 
and  the  Lawrence  LhrenDoee  Notional 
Laboratory  (LLNL).  As  pveviousfy 
stated,  the  PBIS  will  eaaluata  intc«reting 
certain  of  theee  RDftT  activitlee.  Im . 
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thoM  datling  with  the  um  of  tpedal 
nxidear  matarials  and  dapleted  uranium 
in  waapona  manulactuia,  into  the 
raopoaed  Complex  21  modulea. 
Thnrefore,  the  ipedfic  aheroativea  that 
will  be  evaluated  in  the  PEIS  for  RDftT 
functioos  are  as  foUo%irs: 

Phitonium  (Pu)  RD&T:  Pu  RIMtT  is 
praaently  performed  at  LANL  and  LLNL. 
Future  Pu  RDftT  would  either  be 
consolidated  with  the  Complex  21  Pu 
module,  consolidated  at  LANL  or 
remain  at  the  two  sites  where  it  is  now 
p6TroniMQ« 

Umnium  (U)  RD&T:  U  RDItT  is 
presently  performed  st  LANL,  LLNL, 
and  Y-12.  Future  U  RDftT  would  either 
be  consolidated  with  the  Complex  21 U/ 
Li  module,  consolidated  at  dther  LLNL 
or  LANL,  or  remain  at  the  three  sites 
where  it  is  now  performed. 


The  PEIS  will  identify  and  analyze 
direct,  indirect,  and  cumulative  impacts 
resulting  from  the  reconfiguration 
ahematives,  including  potential  effects 
from  constructing  and  operating  the 
pronoaed  fiKdlities  (i.e.,  impacts  to  air 
quality,  water  resourcee,  plants  and 
animals,  land  use,  historic  rssources, 
archaeological  sites,  socioeconomic 
impacts):  impacts  associated  with 
generating  mrastes  (including 
radioactive,  haardous  and  mixed), 
transporting  radioactive,  hasardous  or 
mixed  matnials;  and  the  potential 
consequences  of  both  normal  and 
acddeotal  radiological  and 
nonradiolooical  relseses  am  public  and 
wofkar  hoahh  and  safsty.  The  PEIS  will 
examine  other  relevant  issues  identified 
by  DOB  or  the  public  through  the  past 
and  current  scoping  process. 


iPEis: 

Pillowing  preparation  of  the  final 
PEIS,  DOE  will  issue  a  Record  of 
Dedsion  (RCX))  to  document  its 
dedsioos  on  the  long-term  configuration 
of  the  nuclear  vreepons  complex  The 
ROD  vriU  explain  how  DOE  has 
balanced  environmental  considerations 
sgainst  other  relevant  fKtors,  such  as 
economic  and  technical  considerations, 
and  agency  statutory  miMiaa,  in 
reaching  its  decision. 
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DOE  wiU  use  the  dedstons  arising 
from  the  PEIS  to  develop  a 
comprehensive  reconfiguration  plan  to 
guidb  DOE  in  implementing  the 
decisions  contained  in  the  ROD.  The 
plan  will  cover  sudi  subjects  ss 
identifying  sdiedules  for  transfarring 
reqMnsibUitiea  tnm  one  loation  to 
another,  upgrading  fMdlitiee  in  place  or 
bringing  new  fMdlitiee  (if  any)  on-line. 


If  necessary,  the  PEIS  and  the 
reconfiguration  plan  may  be 
supplemented  later,  if  there  is  s  need  to 
change  or  augment  the  progremmatic 
deddons. 

Classified  Material 

DCyE  will  review  classified  material 
while  preparing  the  PEIS.  The  amount 
of  classified  material  contained  in  the 
PEIS  will  be  minimized  to  the  extent 
poesible  consistent  with  national 
security  requirements.  However,  despite 
the  efibits  to  minimize  its  use.  IXDE 
antidpates  that  the  completed  PEIS.  and 
its  assodated  ROD.  may  include 
classified  material  which  will  not  be 
available  for  aeneral  public  review.  This 
material  %vouid.  however,  be  ccmsidered 
by  DOE  in  reaching  a  dedsion  on 
configuration  of  the  future  complex.  The 
ensuing  nudear  weepons  complex 
reconfiguration  plan  would  include  an 
undassified  summary  document  which 
would  be  available  for  public 
distribution  and  a  classified  report 
which  would  not  be  made  available  to 
the  general  public. 

Invitation  to  Comment 

DCK  invites  comments  on  the  scope 
of  this  PEIS  from  all  interested  parties, 
induding  affeded  Federal.  State  and 
local  agendes  and  Indian  tribes.  DOE 
solidts  comments  regarding  the  scope  of 
the  PEIS  analysis,  suggestions  on 
significant  environmental  issues, 
altemativea  to  be  induded  in  the  PEIS, 
and  other  content. 

To  ensure  consideration  in  preparing 
the  draft  PEIS.  written  comments  must 
be  postmarked  by  Odober  29. 1993.  Late 
comments  will  faie  considered  to  the 
extent  practicable.  Agendes. 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments 
pertinent  to  preparation  of  the  PEIS  at 
public  scoping  meetings.  DOE  vrill  also 
accept  written  material  at  the  meetings. 
In  addition,  as  discussed  previously, 
there  will  be  opportxmities  for  more 
informal  discussions  between  members 
of  the  public  and  DC^  representatives 
during  the  scoping  process.  Written  and 
oral  comments  vrill  be  given  equal 
weidit  in  the  scoping  process. 

DOE  will  hold  public  scoping 
meetings  beginning  in  Septem^r  1993 
to  receive  oral  comments  neer  all  rites 
proposed  to  be  analyzed  in  the  PEIS. 
Theae  are:  Hanford  Site.  Idaho 
Engineering  Laboratory.  Los  Alamos 
National  Laboratory.  Lawrence 
Livennore  National  Laboratory.  Nevada 
Test  Site.  Oak  Ridge  Reservation.  Pantex 
Plant.  Rocky  FlaU  Plant,  and  the 
Savannah  River  Site.  A  meeting  will 
also  be  held  in  Washington,  DC  The 
time,  date  and  location  l<tur  Uiese 


meetings  vriU  be  announced  by  DOE  in 
the  Fedaral  Ragisler  in  the  near  foture. 
Notice  of  the  public  meetings  %rill  be 

Kublished  in  \bo  Federal  Register  at 
wst  15  days  prior  to  the  holding  of 
eech  meeting.  The  meetings  also  will  be 
publidzed  in  local  media  and  other 
means  as  appropriate.  Advance 
registration  to  provide  oral  comments  at 
these  meetings  will  be  facilitated  using 
an  "800  number"  that  will  be  provided 
in  the  Federal  Register  notice.  On-site 
registration  on  the  day  of  the  meeting 
will  be  accommodated  to  the  extent 
possible. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings  and  make  these 
available  for  public  review.  Sulwsquent 
to  the  scoping  meetings,  DOE  will  issue 
a  revised  PEIS  Implementation  Plan  to 
provide  up-dated  information  on  how 
the  PEIS  will  be  prepared  in  light  of  the 
scope  changes.  T30E  «vill  announce  the 
availabiliW  of  the  draft  PEIS,  when 
completed,  in  the  Federal  Register,  and 
will  solidt  public  review  and  comment 
on  the  draft  PEIS.  Comments  on  the 
draft  will  be  considered  in  preparing  the 
final  PEIS. 

Supporting  Documents 

The  unclassified  January.  1991 
Reconfiguration  Study,  the 
Implementation  Plan  (February  1992) 
and  Revision  (when  available),  and 
other  unclassified  supp<Hting 
information  are  available  for  oublic 
review  at  the  D(K  public  reaoing  rooms 
listed  below. 

California 

U.S.  Department  of  Bneigy,  San  Frandico 
Operationfl  Office.  Public  Reading  room. 
1301  day  Street,  rocnn  700N,  Oakland. 
California  94612-5208.  (510)  637-1762 

Colomdo 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  Ubniy,  3645  West 
12th  Avenue.  Weetmineter,  Colorado 
80030,  Attention:  WUl-ann  Lamaene,  (303) 
46»-4435 

Florida 

U.S.  Department  of  Energy.  Public  Reading 
Room.  Largo  Public  Library,  351  Bait  Bqr 
Drive.  Laigo.  Florida  34640.  (813)  587- 
6715 

Idaho 

U.S.  Department  of  Energy.  Idaho  Operations 
Office,  Public  Reading  Room.  1776  Sdenca 
Center  Drive.  Idaho  Falls.  Idaho  83402. 
(208)  526-9162 

Missouri 

U.S.  Department  of  Bneigy.  Public  Reading 
Room.  Red  Bridge  Bnnch.  Mid-Continent, 
Public  Ubraiy,  11140  Locust  Street.  Kansas 
Qty.  Mistouri  64137.  (816)  942-1780 
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New  h4exico-Albuquerqu0 

U.S.  Department  of  Energy,  Public  Reading 
Room.  National  Atomic  Museum,  20358 
Wyoming  SB.,  Albuquerque,  New  Mexico 
87185-5400.  Attention  Diana  Zepeda, 
(505)  845-6670/4378 

New  htexico-Lcu  Alamos 

U.S.  Department  of  Eneigy,  Community 
Reading  Room,  1450  Central  Avenue,  suite 
101,  Los  Alamos,  New  Mexico  87545,  (505) 
665-2127 

Nevada 

U.S.  Department  of  Energy,  Nevada 
Operations  OfRce,  2753  South  Highland 
Drive,  Las  Vegas,  Nevada  89193,  (702)  295- 
1274 

Ohio 

U.S.  Department  of  Energy,  Miamisburg 
Library,  DCS  Public  Reading  Room,  35 
South  Fifth  Street,  Miamisburg.  Ohio 
45342,  (513)  866-1071 

South  Carolina 

U.S.  Department  of  Energy  Reading  Room, 
University  of  South  Carolina,  Aiken 
Campus,  171  University  Parkway,  Aiken, 
South  Carolina  29801,  (803)  641-3320 

Tennessee 

U.S.  Department  of  Energy,  Oak  Ridge 
Operatioiu  OfRce,  Freedom  of  Information 
Officer,  200  Administration  Road,  room  G- 
209,  Oak  Ridge,  Tennessee  37831,  (615) 
576-5765 

Texas 

U.S.  Department  of  Energy  Reading  Room, 
Lynn  Library /Learning  Center,  Amarillo 
College,  2201  South  Washington  Street, 
Amarillo,  Texas  79109,  (806)  371-5400 

Washington 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Washington  State  University,  100 
Sprout  Road,  Richland,  Washington  99352, 
(509)  376-8583 

District  (^Columbia 

U.S.  Department  of  pnergy.  Freedom  of 
Information  Reading  Room,  room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  (202) 
586-6020 

For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 

Issued  in  Washington,  DC  this  20th  day  of 
July.  1993. 
Peter  N.  Braahf 

Acting  Assi$tant  Secretary.  Environment, 
Safety  and  Health. 

[FR  Doc.  93-17580  Filed  7-22-93;  8:45  am) 
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Privacy  Act  of  1974;  Notic*  to  Amend 
•  System  of  Record* 

AOENCV:  Department  of  Eneigy  (DOE). 


ACTION:  Proposed  amendment  to  a 
system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacv  Act  of  1974.  5  U.S.C  5S2a.  DOE 
is  pubUshing  for  public  comment  • 
revision  of  an  existing  system  of 
records.  "DOE-19.  Accounts  Receivable 
Financial  System."  The  revision 
establishes  new  routine  uses,  increases 
the  number  of  locations  for  the  system, 
and  updates  other  information  related  to 
the  system.  The  new  routine  uses  permit 
the  disclosure  of  information 
maintained  in  the  system  of  records 
through  computer  matching  to  identify, 
locate,  and  collect  from  the  DOE 
delinquent  debtors. 

DATES:  Any  interested  party  may  submit 
written  comments  about  the  proposed 
revisions.  Comments  must  be  received 
on  or  before  August  23. 1993.  Unless 
DOE  receives  comments  that  would 
dictate  otherwise,  DOE  intends  to 
operate  the  system  as  proposed  starting 
August  23, 1993. 

ADDRESSES:  CommenU  should  be 
directed  to  the  following  address:  U.S. 
Department  of  Energy,  Denise  Digsin. 
Chief.  Freedom  of  Information  and 
Privacy  Acts  Branch,  AD-621. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
nm  RIRT>IER  MFORMATKM  CONTACT: 
Denise  Diggin,  Chief,  Freedom  of 
Information  and  Privacy  Acts  Branch, 
AD-621,  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-5955; 
Helen  Sherman,  Director,  Office  of 
Financial  Policy,  CR-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-4860; 
or  Abel  Lopez,  Office  of  General 
Counsel,  GC-43,  U.S.  Department  of 
Eneigy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586- 
8618. 

SUPPLEMENTARY  MFORMATION:  DOE 
proposes  to  amend  its  system  of  records. 
"DOE-19.  Accounts  Receivable 
Financial  System,"  to  establish  new 
routine  uses,  increase  the  system 
locations,  and  update  other  information. 
The  new  routine  uses  permit  the 
disclosure  of  information  maintained  in 
the  system  of  records:  (1)  To  the  Defense 
Manpower  Deta  Center  of  the 
Department  of  Defense,  the  United 
States  Postal  Service,  and  other  Federal. 
State,  or  local  agencies  for  computw 
matching  to  identify  individuals  who 
are  delinquent  in  debts  owed  to  DOE. 
(The  computer  matchiAg  will  identify 
and  locate  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments.  DOE  will  use  the  information 


obtained  as  a  result  of  the  matching  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L 
97-365)  by  voluntary  repayment,  by 
administrative  offMt.  or  by  salary  ofbet 
procedures.);  (2)  to  the  Internal  Revenue 
Service  (IRS)  under  26  U.S.Q 
6103(m)(2)  to  obtain  the  mailing  address 
of  a  taxpayer  to  collect  or  to 
compromise  a  claim  by  TXX  against  a 
taxpayer  under  31  U.S.C  3711,  3717, 
and  3718;  and  (3)  to  the  IRS  to  collect 
the  debt  by  ofbet  against  the  debtor's 
tax  refimdi  under  the  Federal  Tax 
Refund  OEbet  Program.  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  record 
system  published  in  its  entirety  as 
amended. 

Issued  in  Washington,  DC,  this  19th  day  of 
July.  1993. 

Linda  G.Sye. 

Acting  Principal  Deputy  Assistant  Secretary 
for  Human  Besources  and  Administration. 

Amendment 

DOE  19 

System  Name: 

Accounts  Receivable  Financial 
System. 

CHANGES: 

System  Location: 

Delete  entry  and  replace  with: 

System  location: 

(1)  U.S.  Department  of  Energy 
(Headquarters),  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 

(2)  U.S.  Department  of  Energy.  Alaska 
Power  Administration.  PO  Box  50, 
Juneau.  AK  99802. 

(3)  U.S.  Department  of  Enwgy, 
Albuquerque  Operations  Office,  PO  Box 
5400,  Albuquerque,  NM  87115-5400. 

(4)  U.S.  Department  of  Energy, 
Bonneville  Power  Administration,  PO 
Box  3627,  Portland,  OR  97208. 

(5)  U.S.  Department  of  Energy, 
Chicago  Operations  Office,  9800  South 
Cass  Avenue.  Argonne,  IL  60439. 

(6)  U.S.  Department  of  Energy, 
Femald  Field  Office.  PO  Box  398705, 
Cincinnati,  OH  45239-8705. 

(7)  U.S.  Department  of  Energy.  Idaho 
Operations  Office,  785  DOE  Pboe,  Idaho 
Falls,  ID  83402. 

(8)  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
PO  Box  880.  3610  Collins  Feny  Road, 
Morgantown.  WV  26507-0880. 

(9)  U.S.  Department  of  Energy.  Naval 
Petroleum  Reserves  in  California.  PO 
Box  11,  Tupman.  CA  93276. 

(10)  U.S.  Department  of  Eneigy,  Naval 
Petroleum  and  Oil  Shale  Reserves.  800 
Werner  Court.  Suite  342,  Casper.  WY 
82601. 
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(11)  VS.  DBpaitiiMnt  of  Energy. 
Nevada  Operatioiu  OfBca.  P.O.  Box 
98S18.  La«  VagM.  NV  89193-8518. 

(12)  U.S.  DepartmaDt  of  Ehargy.  Oak 
Ric^  Oparations  OfRca.  P.O.  Box  2001. 
Oak  Ridge,  TN  37831. 

(13)  U.S.  Department  of  Eneigy. 
Pittstmigh  Bongy  Technology  Center. 
P.O.  Box  10940.  Pittrinngh.  PA  15230- 
0940. 

(14)  U.S.  Department  of  Eheigy. 
Pittsbmgh  Naval  Reactors  Office.  P.O. 
Box  109.  West  Mifflin.  PA  15122-0109. 

(15)  U.S.  Department  of  Enogy. 
Richland  Operations  Office.  P.O.  Box 
550.  Richland.  WA  99352. 

(16)  U.S.  Depaitment  of  Enmgy,  Rodcy 
FlaU  Office.  P.O.  Box  928.  Golden.  OO 
80401. 

(17)  U.S.  Department  of  Energy,  San 
Francisco  Operations  Office.  1333 
Broadway,  Oakland,  CA  94612. 

(18)  US.  DepaitmeDt  of  Eneigy, 
Savannah  River  Operations  Office.  P.O. 
Box  A.  Aiken,  SC  29808. 

(19)  U.S.  Department  of  Energy. 
Schenectady  Naval  Reactors  Office.  P.O. 
Box  1069,  Schenectady.  NY  12301- 
1069. 

(20)  U.S.  Department  of  Energy, 
Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Elbertcm.  GA 
30835. 

(21)  U.S.  Department  of  Energy, 
Southwestern  Power  Administration, 
P.O.  Box  1619.  Tulsa,  OK  74101. 

(22)  U.S.  Depaitment  of  Energy, 
Strategic  Petroleum  Reserve.  Project 
Management  Office.  900  Commerce 
Road  East.  New  Orleans.  LA  70123. 

(23)  U.S.  Dapaitment  of  Energy. 
Weatem  Area  Power  Administration, 
P.O.  Box  3402.  Golden.  00  80401." 

•        •        •        •        •        I 

Authority  for  maintenance  of  the 
system: 

faisert  "Debt  Collection  Act  of  1982.  as 
amended"  aflar  Organisation  Act.  Add 
"Executive  Order  9397"  at  the  end  of 
the  list 
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Routine  uses  (^records  maintained  in 
the  system,  induding  categories  of  users 
and  the  purpose  of  sach  uses: 

Add  the  following  routine  uses: 
"Defanae  Manpower  Data  Canter, 
Departmeot  of  Defense;  United  States 
Postal  Service;  and  other  Federal,  State, 
or  local  agencies  to  identify  and  locate, 
through  cmnputer  matching,  individuals 
indet^  to  DOE  who  are  receiving 
Federal  salaries  or  benefit  payments. 
Infannatioa  from  the  matc±  will  be  used 
to  collect  the  debts  by  voluntary 
repayment,  by  administratiw  offset,  or 
by  salary  offoet  procedures. 


Internal  Revenue  Service:  (1)  To 
colled  the  debt  by  oBsui  against  the 
debtw's  tax  rafunda  under  the  Federal 
Tax  Refund  OffMt  Program;  and  (2)  to 
obtain  the  mailing  addieaa  of  a  tas^yer 
to  collect  a  debt  owed  to  the  DOE.  Re- 
diadosure  by  TXyE  to  a  consumer 
reporting  agnxry  ia  limited  to  the 
punpoee  of  oblaLaing  a  commercial 
credit  report  on  the  perticular  taxpayer. 
Such  mailing  addraea  information  will 
not  be  uaed  far  any  other  DOE  purpoae 
or  disclosed  by  DOE  to  another  Federal. 
State,  or  local  agency  which  aeeka  to 
locate  the  same  individual  for  its  own 
debt  collectiao  purpose.  Additkmal 
routine  uses  as  listed  in  appendix  B  of 
47  FR 14333,  April  2. 1982.'* 


Retention  and  disposal: 

Delete  entry  and  replace  with: 

"The  file  on  each  debt  is  retained 
until  payment  is  received  and  the 
account  is  audited.  The  file  is  then 
traiufarred  to  the  local  records  holding 
area  where  the  file  ia  retained  for  2 
years.  At  the  end  of  2  years,  the  file  is 
transferred  to  the  servicing  Federal 
Records  Center  and  retained  for  4  years 
and  3  months." 

System  manageiis)  and  address: 

Delete  entry  and  repleoe  with: 

"Heedquarters:  Office  of  Chief 
Financial  Officer,  U.S.  Deportment  of 
Eneigy,  1000  Ind^tendence  Avenue, 
SW,  Washington,  DC  20585. 

Field  Offices:  The  managers  and  chief 
financial  officers  of  the  field  locations  2 
through  23  in  System  location  above  are 
the  S3rstem  managers  far  their  respective 
portions  of  this  system." 

Notification  procedures: 

Delete  entry  and  replace  with: 

"a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him  or  her 
should  be  directed  to  the  Qiief, 
Freedom  of  Information  and  Privacy 
Branch.  Department  of  Energy 
(Headquarters),  or  the  Privaqr  Acf 
Officer  at  the  appropriate  address 
idattified  in  the  System  location  above, 
in  accordance  with  the  DOE  Privacy  Act 
regulaUons  (10  CFR  part  1008. 45  FR 
61576.  September  16. 1980). 

b.  Requests  should  include:  Complete 
name,  social  security  number,  the 
geographic  loc8tion(s)  and 
oTganization(s)  where  requester  brieves 
such  records  mey  be  located,  and  time 
period." 


DOE-19 


Accoimts  Receivable  Financial 
System. 

SCCUWrV  ClAtamCATION: 

Unclassified. 

SVaitM  LOCATMN: 

(1)  U.S.  Department  of  Energy 
(Headquarters),  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 

(2)  U.S.  Department  of  Energy.  Aladca 
Power  Administraticm.  P.O.  Box  50 
Jimeeu,  AK  99802. 

(3)  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 
Box  5400.  Albuquerque.  NM  8711S- 
5400. 

(4)  U.S.  Department  of  Energy. 
Bonneville  Power  Administration,  PX>. 
Box  3627,  Portland,  OR  92708. 

(5)  U.S.  Department  of  Energy, 
Chicago  Operations  Office.  9800  South 
Cass  Avenue.  Argonne,  IL  60439. 

(6)  U.S.  Department  of  Energy, 
Femald  Field  Office,  P.O.  Box  398705. 
Cincinnati,  OH  45239-8705. 

(7)  U.S.  Depaitment  of  Energy,  Idaho 
Operations  Office.  785  DCC  Place.  Idaho 
Falls,  ID  83402. 

(8)  U.S.  Department  of  Energy, 
Morgantown  Ener^  Technology  Center, 
P.O.  Box  880,  3610  Collins  Ferry  Road. 
Moroantown.  WV  26507-0880. 

(9)  U.S.  Depaitment  of  Energy.  Naval 
Petroleum  Reserves  in  Catifcvnia,  P.O. 
Box  11.  Tupman.  CA  93276. 

(10)  U.S.  Department  of  Energy.  Naval 
Petroleum  and  Oil  Shale  Reserves,  800 
Werner  Court.  Suite  342,  Cs^wr.  WY 
82601. 

(11)  U.S.  Department  of  Energy, 
Nevada  Operations  Office,  P.O.  Box 
98518,  Las  Vegas,  NV  89193-8518. 

(12)  U.S.  Department  of  Eneigy,  Oak 
Ridge  Operaticms  Office.  P.O.  Box  2001. 
Oak  Ridge,  TN  37831. 

(13)  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center, 
P.O.  Box  10940.  Pittsburgh.  PA  15238- 
0940. 

(14)  U.S.  Department  of  Energy. 
Pittsburgh  Naval  Reactors  Office.  P.a 
Box  109,  West  Miffiin,  PA  15122-0109. 

(15)  U.S.  Department  of  Eneigy. 
Richland  Operations  Office,  P.O.  Box 
550.  Richland.  WA  99352. 

(16)  U.S.  Department  of  Energy.  Rocky 
Flats  Office,  P.O.  Box  928.  Golden,  OO 
80401. 

(17)  U.S.  Dspartment  of  Eneigy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612. 

(18)  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office.  P.O. 
Box  A,  Aiken,  SC  29808. 

(19)  U.S.  Department  of  Energy. 
Schenectady  Naval  Reactors  Office.  P.O. 


Box  1069.  Schenectady.  NY  12301- 
1069. 

(20)  U.S.  Department  of  Energy. 
Southeastern  Power  Administration, 
Samuel  Elbert  Building.  Elberton.  GA 
30835. 

(21)  U.S.  Department  of  Energy. 
Southwestern  Power  Administration. 
P.O.  Box  1619,  Tulsa,  OK  74101. 

(22)  U.S.  Department  of  Energy. 
Strategic  Petroleum  Reserve.  Project 
Management  Office,  900  Commerce 
Road  East.  New  Orleans.  LA  70123. 

(23)  U.S.  Department  of  Energy. 
Western  Area  Power  Administration. 
P.O.  Box  3402,  Golden.  CO  80401. 

CATCOOMEt  or  MnvnUAU  COVEAEO  BY  INE 

system: 
Persons  owing  money  to  DOE. 

CATEOOMU  or  HEOOMM  M  THE  SYSTEM: 

Name,  address,  telephone  number, 
taxpayer  identification  number,  and 
other  applicable  debtor  identifying 
information;  invoice  number;  basis, 
amount,  and  status  of  the  claim;  and 
history  of  the  claim  including  collection 
actions  taken. 

AUTHOMTV  KM  MAWTENANCE  or  THE  SYSTEM: 

5  U.S.C  301;  Department  of  Energy 
Organization  Act.  including  authorities 
incorporated  by  reference  in  Title  m  of 
the  Department  of  Energy  Organization 
Act;  Debt  Collection  Act  of  1982.  as 
amended;  31  U.S.C  3512;  5  U.S.C. 
5701-09;  Federal  Property  Management 
Regulations  101-107;  Treasury 
Financial  Manual;  Executive  Order 
12009  and  Executive  Order  9397. 

PURPO«E(S): 

To  record  and  manage  the 
Department's  accounts  receivable. 

nOUTME  USES  OF  REOOnOS  MAMTAMB)  M  TNE 
SYSTEM,  MCUIDSM  CATEQOMES  or  USERS  AMD 
THE  rURTOSE  or  SUCH  USES: 

Other  Federal  agencies,  consumer 
reporting  agencies  (only  for  the  purpose 
of  acquiring  credit  information),  and 
collection  agencies  to  aid  in  the 
collection  of  outstanding  debts  owed  to 
the  Federal  Government 

Defense  Manpower  Data  Center, 
Department  of  Defense;  United  States 
Postal  Service;  and  other  Federal.  State, 
or  local  agencies  to  identify  and  locate, 
through  computer  matching,  individuals 
indebted  to  DOE  who  are  receiving 
Federal  salaries  or  benefit  payments. 
Information  from  the  match  will  be  used 
to  collect  the  debts  by  voluntary 
repayment,  by  administrative  ofiiset.  or 
by  salary  offset  procedures. 

Internal  Revenue  Service:  (1)  To 
collect  the  debt  by  offset  against  the 
debtor's  tax  refunds  under  the  Federal 
Tax  Refund  OfEset  Program;  and  (2)  to 
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obtain  the  mailing  address  of  a  taxpayer 
to  collect  a  d^t  owed  to  the  DOE.  Re- 
disclosure  by  DOE  to  a  consumer 
reporting  agency  is  limited  to  the 
purpose  of  obtaining  a  commercial 
creoit  report  on  the  particular  taxpayer. 
Such  mailing  address  information  will 
not  be  used  for  any  other  DOE  purpose 
or  disclosed  by  DOE  to  another  Federal, 
State,  or  local  agency  which  seeks  to 
locate  the  same  individual  for  its  o%vn 
debt  collection  purpose. 

Additional  routine  uses  as  listed  \n 
appendix  B  of  47  FR 14333,  April  2, 
1982. 

rOUOES  AND  nUCnCtt  Km  STONNO, 
WETWEVWO,  ACCESSWO,  HETAWMQ,  AND 

DorosMQ  or  REComs  M  THE  system: 

STORAQE: 

Paper  records,  magnetic  tape  and  disc, 
and  microform. 

RETRKVAMUTV: 

By  name,  taxpayer  identification 
number,  or  invoice  number. 

SOrEQUARDI. 

Access  to  records  is  by  authorized 
personnel  only. 

RETEKnON  AND  OlSrOSAL: 

The  file  on  each  debt  is  retained  until 
pa]rment  is  received  and  the  accouint  is 
audited.  The  file  is  then  transferred  to 
the  local  records  holding  area  where  the 
file  is  retained  for  two  years.  At  the  end 
of  two  years,  the  file  is  transferred  to  the 
servicing  Federal  Records  Center  and 
retained  for  four  years  and  three 
months. 

SYSTEM  MANAQERCS)  AND  ADDRESS: 

Headquarters:  Office  of  Chief 
Financial  OfBcer,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 

Field  Offices:  llie  managers  and  chief 
financial  officers  of  the  field  locations  2 
through  23  in  System  location  above  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOmCATION  rROCEOURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him  or  her 
should  be  directed  to  the  Oiief. 
Freedom  of  Information  and  Privacy 
Branch.  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  in  the  System  location  above, 
in  accordance  with  the  DOE  Privacy  Act 
regulations  (10  CFR  part  1008. 45  FR 
61576.  September  16, 1980). 

b.  Requests  should  include:  Complete 
name,  social  security  number,  the 
geographic  location(8)  and 
organization(s)  where  requester  believes 


such  records  may  be  located,  and  time 
period. 

RECORD  ACCESS  rROCEOURES: 

Same  as  Notification  procedures 
above. 


Same  as  Notification  procedures 
above. 


The  individual  who  is  the  8ub)ect  of 
the  record;  contracting  officer,  where 
applicable;  and  accoimting  records. 


rROM  CSRTAM  rROVWONS 


SYSTBM  EXEMriBD 
or  THE  ACT: 

None. 

(FR  Do&  93-17581  Piled  7-22^3;  8:45  ami 
MJJNQ  CODE  I 


Office  of  CMIIan  Radloective  Waete 
Manegemem 

Public  Invotvement  Workshop 

agency:  Office  of  Qvilian  Radioactive 
Waste  Management.  Department  of 
Enwgy. 

ACTION:  Notice  of  workshop. 


SUMMARY:  In  April  1993  Secretary  of 
Eneigy  Hazel  R.  O'Leary  announced  a 
new  program  direction  for  the  Office  of 
Civilian  Radioactive  Waste  Management 
to  enhance  the  participation  of  external 
parties  in  program  development  and 
implementation.  The  Secretary  directed 
that  a  thorough  consultative  process  be 
undertaken  to  devise  an  acceptable 
strategy  for  the  long-term  management 
of  nuclear  waste 

The  Office  of  Civilian  Radioactive 
Waste  Management  is  planning  to 
conduct  a  fscilitated  workshop  at  the 
University  of  Nevada,  Las  Vegas,  on 
August  10, 1993.  that  will  involve  key 
program  stakeholders  and  interested 
members  of  the  public  in  designing  the 
broad-based  consultative  process. 
DATES:  8  a.m.-9  p.m.  on  August  10. 
1993. 

ADDRESSES:  The  Board  Room.  Thomas  ft 
Mack  Center.  Tropicana  ft  Swenson 
Street.  University  of  Nevada.  Las  Vegas. 
RM  FURTHER  MRMMATKM  COWrACT: 
For  furthm  information  regarding  the 
woikshop.  please  contact  Allen  Benson. 
Acting  Director,  Office  of  External 
Relations.  Office  of  Civilian  Radioactive 
Waste  Management  at  (202)  586-2280. 
To  ccmfirm  workshop  attendance  please 
contact  Patty  Reyes.  Roy  F.  Weston.  Inc.. 
at  (202)  646-6668  by  July  28. 1993. 
8UPPLBIENTARV  MFORMATION:  At  the 
workshop,  the  Office  of  Qvilian 
Radioactive  Waste  Management  will 
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seek  input  froa  pwtidiMiits  on:  (1) 
Initiating  a  process  for  tiroad 
consuhstioo  on  specific  issues;  (2)  a 
draft  public  invohrement  policy:  and  (3) 
developing  awodated  guid^lnes  that 
wrill  direct  the  Office  of  Civilian 
Radioactive  Waste  Management's  public 
involvement  program.  An  independent 
fodlitator  will  prepare  a  summary  of  the 
discussions  for  distribution.  The  focus 
of  the  woiicshop  ia  to  davriop  a 
collaborative  procasa  whereby 
substantive  issues  can  be 
comprriiensively  addressed  in  future 
meetings.  This  workshop  is  not 
iatandwl  to  reaolve  specific,  substantive 
issues.  A  block  of  rooms  at  a  single  rate 
of  $69.00  has  been  reserved  at  the  St. 
Tropes  Hotel.  455  East  Harmon  Avenue. 
Las  Vegas.  Nevada.  89109.  Please 
contact  the  hotel  at  (702)  369-5400  by 
Wednesday,  July  28, 1993,  for 
reservationa.  i 

Isniod  in  Washington  DC  on  )^  19, 1W3. 

LakalLBamtl. 

Acting  Director,  Officv  of  Civilian  Radiooctive 
Waste  idaaagfamnt 

[FR  Doc.  aa-lTSaS  Filed  7-22-03;  8:45  ma] 


I  with  18  CFR27S.2S3  and 

275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Cowtnisaion. 

LefaP-raairfl. 

Secntoiy. 

IFR  Doc  93-1751»  PIM  7-23-93;  8:45  am) 


FadBWl  EWrgy  Bagnllory 


t27S4TOklalMfii»-47I 

State  of  OMahoRw;  NQPA  NoltM  Of 
Dafamdnlliin  by  JuriadkiMonal 

|TIqM  Fonnallon 


UMI 


July  19. 1993. 

Take  notice  that  on  July  15, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-rafarencsd  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Conunissioo's 
regulations,  that  the  Mississippi 
Common  Source,  uiularlying  a  portion 
of  Blaine  County,  Oklahoma,  qualifiea 
as  a  tight  fbrmaticm  undw  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
Secti(ms  4,  5. 9,  and  10  of  Township  17 
North.  Range  13  West.  Blaine  County. 
Uuahoma. 

The  notica  of  determination  also 
contains  Okkboma's  findings  that  the 
reCBranoad  farmatitm  meets  die 
requiraments  of  the  Commiasion's 
regulatiais  sat  forth  in  18  CFR  part  271. 

Tha  aj^Ucation  for  detarmination  is 
available  far  inspection,  axcapt  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  tha  Federal  Eneinr 
Regulatory  Commissioo,  825  North 
Capitol  Stveat.  NE..  Waakinglon,  DC 
20426.  Parsons  objecting  to  the 
determination  may  file  a  protest,  in 


Stala  or  OMahoma:  NQPA  Nodca  of 
Datanninalion  by  JUrladkdonal 
Aganqf  Daalgnailng  TI9M  Formadon 

July  19, 1993. 

Take  notice  that  on  July  15. 1993,  the 
Corp<Hation  Commission  of  the  State  of 
Oklahoma  (Okldlioma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
S  271.703(cK3)  of  the  Commission'a 
regulations,  that  the  Chester  Common 
Source,  underlying  a  portion  of  Blaine 
County,  Oklahoma,  qualifiea  as  a  ti^ 
formation  under  section  1070>)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Section  4. 5, 9 ,  and  10  of  Township  17 
North,  Range  13  West,  Blaina  County. 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  tha 
requirements  of  the  Commission's 
regulations  set  forth  in  IS  CFR  part  271. 

The  application  for  determination  is 
available  fw  inspection,  except  for 
material  which  is  confidentiaij  under  18 
CFR  275.206,  at  the  Federal  Enargr 
Regulatory  Commission,  825  Norm 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LaisnCadMlI. 
Secretary. 

[FR  Doc  93-17518  Filed  7-23-93;  8:45  md) 
aaxuNB  oooc  sTiT-aMi 

(Docket  No.  JOas-OaSiOT  Wyoaiing-aq 

Stata  of  Wyoming;  NGPA  Amandad 
nonce  01  uvienimmKin  ay 
Juriadlctional  Aganqr  DaalgnaWnq 
Tight  Formation 

July  19, 1993. 

Take  notice  that  on  July  14, 1963,  the 
Wyoming  Oil  and  Gas  Conservation 
Ccunmission  (Wyoming)  amended  its 
amended  notice  of  determinatian  that 
was  filed  in  the  above-referenced 
proceedings  on  April  19, 1993  pursuant 
to  §  271.703(c)(3)  of  the  Coaunisaion's 
regulations.  The  April  19, 1993  notice 
reduced  the  recommendeid  area  to  that 


pOTtion  of  the  Lanoe  Formation 
tmderlying  Townships  28  and  29  North, 
Range  108  West,  all  in  Sublette  Covnty. 
Wyoming. 

The  current  notice  of  determinatiflo 
excludes  the  sands  overlying  the  Jooah 
sand  interval,  within  tha  Lanca  Sand 
Group. 

The  notice  of  determination  also 
contains  Wyoming's  findings  that  the 
referenced  portion  of  the  Lance 
Formation  meets  the  laquirements  of  tha 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  applicati(m  for  determination  is 
available  for  inq)ection,  except  for 
material  which  is  confidentiaj  under  18 
CFR  275.206,  at  the  Federal  Ener^ 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  Persons  objecting  to  tha 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  $$  275.203  and 
275.204,  vrithin  20  days  after  the  date 
this  notica  is  issued  by  the  Commission. 
Lois  D.  rsshsH. 
Secretoiy. 

[FR  Doc  93-17517  Filed  7-22-93;  8:45  an) 
sajjNG  coot  «rt7-at-« 

[DocltMa.CP9>  SW  000| 

Arfcia  Enargy  Raaourcaa  Co^  ftaquaat 
Undar  Blankat  Authorization 

July  19, 1993. 

Take  notice  that  on  July  9, 1693,  AiUa 
Energy  Resources  Company  (Arkla), 
Post  Office  Box  21734.  Shreveport, 
Louisiana  71151.  filed  in  Docket  No. 
CP93-545-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  to  operate  an  existing 
interconnection  with  Oklahoma  Natural 
Gas  (ONG)  to  deliver  nattsral  gas  in 
Cotton  County,  (SdalKnna  under  Aikk's 
blanket  certificate  issued  in  Docket  No. 
CPB8-820-000,  pursuant  to  sactina  7  of 
the  Natural  Gas  Act,  all  as  more  folly  sat 
forth  in  the  request  on  file  with  tha 
Commission  and  open  to  public 
inspection. 

Arkla  proposes  to  operate  an  existing 
interconnection,  consisting  of  a  two- 
inch  tap  and  a  fotu^inch  meter  statioa 
with  a  maximum  delivery  capability  of 
approximatriy  1,440  MMBtn  of  natural 
gas  per  day,  located  on  Aikla's  Una  ii— 
2  in  Cotton  County,  Oklahoma  to 
provide  jurisdictiooal  transportatitm 
aarvicaa  forONB.  Arkla  states  that  iba 
ONG  intwconnection  was  coostmctad 
solely  to  provide  service  under  Section 
311  of  the  Natural  Gas  Policy  Act  The 
interconnection  was  completed  in 
December  1992  at  a  cost  <rf  $25326 
which  was  reimbursed  by  ONG,  it  is 
indicated. 
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Any  person  or  the  Commiscion't  itaff 
may,  within  45  days  after  issuance  of 
the  instant  notioe  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notioe 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowrod  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allo«ved 
for  filing  a  protest,  the  instant  request 
shall  be  treated  ta  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoisCCadull. 
Secntory. 

IFR  Doa  93-1 7526  PiM  7-22^03;  8:4S  am) 
auMs  coot  srir-et-M 

[Doetel  No.  ES«»-4»40iq 

CttixMW  UtfiltiM  Compmy.  Application 

July  19. 1993. 

Take  notice  tiiat  on  July  14. 1993, 
Citizens  Utilities  Company  (Citizens) 
filed  an  application  luider  section  204  of 
the  Federal  Power  Act  requesting  an 
order  authorizing,  for  two-year  period 
beginning  September  1. 1993,  the 
maximum  permissible  period,  the 
issuance  by  Citizens  of  up  to: 

(a)  $1.25  billion  principal  amount  of 
unsecured  promissory  notes  outstanding 
at  any  one  time, 

(b)  $750  million  aggregate  principal 
amount  of  longer  term  debt  securities 
with  a  final  maturity  or  maturities  of  not 
less  that  nine  months  nor  more  than  50 
years,  and 

(c)  25  million  shares  of  common  stock 
of  Qtizens  (subject  to  adjustment  for 
stock  splits,  stock  dividends, 
recapitalizations  and  similar  changes 
after  the  date  of  the  application, 
including  an  adjustment  to  50  million 
shares  of  common  stock  as  a  result  of  an 
aiuioimced  2  for  1  stock  split)  and  $300 
million  liquidation  value  of  preferred 
stock  of  Citizens  (preferred  stock), 
subject  to  an  overall  limitation  of  $500 
million  for  the  aggregate  of  the  proceeds 
of  the  issuance  of  common  and 
preferred  stock. 

The  total  amount  outstanding  at  any 
one  time  of  the  securities  issued  under 
(a),  (b)  and  (c)  would  be  hmited  to  $1.25 
billion.  Also.  Citizens  rbquests 
exemption  finom  the  competitive  bidding 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission.  82SI 
North  Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  %rill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  (m  file  with  the 
Commission  and  are  available  for  public 
inspection. 
0. 


(PR  Doc  93-17520  Rlsd  7-13-93;  8:45  am) 
OOOCSnT-tMl 


(Oeetol  No.  ER8»-77t-000| 

ConaoNdatod  Ediaon  Company  of  Now 
1  ock,  Incj  FWnQ 

July  19. 1993. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc  {Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Orange  &  Rockland  Utilities,  Inc  (O&R). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  30. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadtaU. 
Secretary. 

(PR  Doc  93-17523  Rted  7-22-93;  8.45  amj 
iiuMQ  cooc  am-oMi 


[Dodnt  No.  ERn-7W-0IM| 

ConaoHdatad  Edtoon  Company  of  Maw 
York.  Inc.;  FHIng 

futy  19. 199S. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filiitg  an  agreement  to  provide 
interruptible  transmission  aervioe  for 
Orange  k  Rockland  Utilities,  Inc  (O&R). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  unon 
OAR.  *^ 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  tho  FedonI 
Energy  Regulatory  Commisnon,  825 
North  Capitol  Street,  NE.,  Waafaii^lflo. 
DC  20426,  in  accordance  witii  Rulea  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protesU  should  be  filed  on  or  before 
July  30, 1993.  Protests  will  be 
considered  by  the  Commissioa  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  porty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
D.I 


Secretary. 

(PR  Doc  93-17524  Filed  7-22-93;  8:45  ma] 

muma  eoot  vn-m-m 


[Dochot  No.  ER93-778-00(q 

Conaolldatad  Edtoon  Company  of  Naw 
York,  ktc.;  Filing 

July  19, 1993. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Orange  ft  Rockland  Utilities.  Inc.  (OftR). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federsl 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  29, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secntaiy. 

(FR  Doc  93-17S25  Filed  7-22-93;  8:45  am) 
I  coot  tm-tn-m 


IDocit  Wtt.  cpsa  636  oocq 

i 
Florida  Qm  TransmlMlon  CO.; 


UMI 


July  19. 1993. 

Take  notice  that  on  July  6. 1993. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP93- 
536-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale  to  Koch  Hydrocarbon  Company 
(Koch)  its  50%  interest  in  certain 
compression  facilities  and  following  the 
abandonment  have  the  Commission 
deem  the  fiacilities  exempt  from  its 
jurisdiction,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  convey  to  Koch, 
FGTs  50%  interest  in  the  Matagorda 
Island  Block  664/665  compression 
facilities.  FGT  states  that  the  remaining 
50%  interest  is  owned  by  Southern 
Natural  Gas  Company. 

It  is  stated  that  the  proposed 
abandonment  and  transfer  would  not 
impair  any  current  or  future  services 
being  provided  from  the  facilities,  nor 
would  it  disadvantage  any  FGT 
customer.  It  is  further  stated  that  the 
proposed  abandonment  and  transfer 
would  save  FGT  approximately  $30,000 
per  year  in  operating  and  maintenance 
costs. 

FGT  avers  that  the  primary  function 
of  the  facilities,  when  owned  and 
operated  by  Koch,  would  be  production 
and  gathering  and.  therefore,  should  be 
exempt  from  Commission  jurisdiction. 

FGT  states  that  the  proposed 
abandonment  would  allow  Koch  to 
control  the  gathering,  production, 
compression  and  delivery  of  Koch's  gas 
which  would  increase  production  and 
gathering  efficiencies  by  integrating  the 
faciUties  with  Koch's  current 
operati(Mis. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  August  9, 1993,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington.  DC  20426.  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CaaheU. 
Secretary. 
[PR  Doc.  93-17521  Filed  7-22-93;  8:45  am] 

BlUJNa  COM  STIT-ai-* 


[Docket  No.  CP93-S51-000] 

Texas  Qae  Tranamisaion,  Corp.; 
Requeat  Under  Blanket  Authorization 

July  19, 1993. 

Take  notice  that  on  July  14, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302.  filed  in  Docket  No. 
CP93-551-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  by  removal  two  sales  taps 
located  in  Sullivan  County.  Indiana 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP82-407-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 


Texas  Gas  proposes  to  abandon, 
pursuant  to  a  letter  dated  June  17. 1993, 
from  Ohio  Valley  Gas,  Inc.  (Ohio 
Valley),  the  Claude  Gordon  and  Edward 
Runyon  sales  tapes  by  removal,  located 
on  Texas  Gas'  Wilfred  12  "  line  in 
Sullivan  County,  Indiana.  Texas  Gas 
indicates  that  Ohio  Valley  states  that 
these  farm  taps  are  no  longer  needed 
and  may  be  retired.  Texas  Gas  states  that 
it  is  notifying  the  Indiana  Public  Service 
Commission  of  this  proposed 
abandonment. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  918 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  Natural  Gas  Act. 
Lois  D.  CaaheU, 
Secretary. 

(FR  Doc.  93-17522  Filed  7-22-93;  8:45  am] 
MLUNO  cooe  tnr-oi-n 


[Docket  No.  CP9S-52»-000] 

Tranawestem  Pipeline  Company  and 
Tranaweatem  Pipeline  Company,  LP.; 
Notice  of  application 

July  19, 1993. 

Take  notice  that  on  June  30, 1993, 
Transwestem  Pipeline  Company 
(Transwestem)  and  Transwestem 
Pipeline  Company,  LP.  (Partnership), 
referred  to  jointly  as  applicants,  1400 
Smith  Street.  Houston,  Texas  77002, 
filed  in  Docket  No.  CP93-529-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act, 
requesting  issuance  of  certificates  of 
public  convenience  and  necessity 
authorizing  Partnership  to  acquire  and 
operate  facilities  and  to  transport  gas  in 
interstate  commerce,  and  for  an  order 
permitting  Transwestem  to  abandon 
services  and  facilities.  Applicants  state 
that  these  authorizations  will  permit 
Partnership  to  own  and  operate  the 
facilities  previously  owned  and 
operated  by  Transwestem  as  an 
interstate  pipeline  and  to  perform  the 
services  that  the  Commission  in  various 
dockets  has  previously  authorized 


Tnmswestem  to  perfcmn,  all  as  more 
fully  set  far\h  in  the  applicatian  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  application 
does  not  propose  any  changes  to  the 
present  facilities  or  service  currently 
provided  by  Transwestem. 
Any  person  desiring  to  be  heard  or  to 

Erotest  the  application  should  on  or 
Bfore  August  9, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  ta^en  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
this  matter  finds  that  grant  of  the 
abandonment  and  certificate  issuance 
are  required  by  the  public  convenience 
and  necessity.  If  a  protest  or  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  ovm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicants  to  appear  or 
to  be  represented  at  the  hearing. 
LokCCadMll. 
Secntaty. 

|FR  Doc  93-17519  Filed  7-22-«3;  8:45  am] 
mxMQ  COM  anr-oi-M 

[Doctal  No.  CP»»-«47-0001 

WMialon  Basin  Intoratalt  PIpelln*  Co.; 
RaquMt  Under  Btanfcal  Authorization 

luly  19, 1993. 

Take  notice  that  on  July  13. 1993, 
WiIlist(Hi  Basin  Interstate  Pipeline 
Comoany  (Williston  Basin).  200  Stuth 
Thiid  StiMl.  Suite  300.  Bismarck.  North 
DakoU  58501.  filed  in  docket  no.  CP93- 
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547-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulatims  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorizaticm  to  construct  and 
operate  a  delivery  tap  to  Dakota 
Growers'  Pasta  Company  (Dakota 
&owers')  under  Williston  Basin's 
blanket  certificate  issued  in  docket  no. 
CP82-487-000.  et  al.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Wilhston  Basin  proposes 
to  construct  and  operate  a  delivery  tap, 
meter  station  and  appurtenant  bcilities, 
on  an  existing  pipeline  right-of-way,  in 
Foster  County,  North  Dakota.  Williston 
Basin  states  that  it  would  transport  up 
to  300  Mcf  of  natural  gas  per  day  fbr 
Dakota  Growers'  and  use  the  proposed 
facilities  to  deliver  the  gas  to  Dakota 
Growers'. 

Williston  Basin  further  states  that  its 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  points  and  the 
addition  of  the  new  delivery  point  will 
have  no  significant  effect  on  Williston 
Basin's  p^  day  or  annual 
reouirements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instance  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowml  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LokD.Cariwil. 
Secretary. 

(FR  Doc  93-17527  Filed  7-22-93;  8:45  am] 
■UMG  cooc  cnr-aMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL--4681-«l 

Agency  Information  CoUecdon 
Activitiea  Under  0MB  Review 

AOOICV:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 


3501  et seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  fbrwanted  to 
the  Office  of  Management  and  Budget 
(OMB)  fbr  review  and  comment.  The 
ICR  describes  the  natxire  of  the 
information  collection  and  its  expected 
cost  and  burden;  inhere  appropriate,  ft 
includes  the  actual  data  ccMlection 
instrument. 

DATES:  Commffiits  most  be  submitted  on 
or  before  August  23, 1993. 
FOR  RmTHEa  MRMMATKM,  OR  TO  OBTMN 
A  COPY  Of  T>«8  ICR,  COMTACT:  Ms.  Sandy 
Fanner  at  EPA,  (202)  280-2740. 
suppi^mentary  mpormation: 

Office  of  Air  and  Kadiatioa 

Title:  National  Emission  Standard  for 
Asbestos-Reporting  and  Recordkeeping 
Requirements.  (EPA  ICR  No.  0111.07; 
OMB  No.  2060-0101).  This  request  is  to 
extend  the  expiration  dale  of  a  currently 
approved  collection  writhout  any  dbmgB 
in  the  substance  or  in  the  method  td 
collection.  , 

Abstract:  Under  the  National 
Emission  Standud  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Asbestos  (40 
CFR  part  61,  subpart  M),  owner*  or 
operators  of  asbestos  milling, 
manufacturing,  fabricating,  waste 
disposal,  and  waste  conversion  facilities 
must  provide  EPA,  or  the  delegated 
State  regulatory  authority,  with  one- 
time notifications  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NESHAP 
requirements.  The  milling, 
manufacturing,  and  fabricating  sources 
are  required  to  maintain  records  of  daily 
visible  emission  monitoring  and  weeUy 
control  device  inspections,  and  to  report 
on  a  quarterly  basis  if  visible  emissions 
are  detected.  EPA  uses  the  notifications 
and  reports  to  detomine  whether 
control  devices  are  properly  installed, 
operated,  and  maintained. 

Owners  or  operators  of  structures 
imdei^ing  demolition  or  renovation 
must  notify  EPA  in  advance  of  the 
initiation  of  any  demolition  or 
renovation.  They  must  renotify  EPA.  in 
advance  of  the  actual  start  date,  if  the 
projected  start  date  changes.  A 
representative  of  the  owner  or  operator 
must  be  trained  in  the  provisions  of  the 
standard,  and  records  of  this  training 
maintained.  All  containers  of  asbestos 
waste  must  be  labeled  with  the  name  of 
the  waste  generator  and  the  location 
where  the  waste  was  generated.  Records 
must  be  maintained  ht  2  years  on  the 
destination,  quantity  of  waste,  and  date 
for  each  waste  shipment.  Generaton  of 
asbestos  waste  must  notify  EPA  if 
delivery  to  the  disposal  site  cannot  be 
confirmed.  Ownera  and  operatora  of- 
asbestos  waste  disposal  sitmi  must 
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report  any  discrepancies  between  the 
amount  of  waste  designated  on  a  waste 
shipment  record  and  the  amoiint 
actually  received,  as  well  as  instances  of 
improperly  contained  waste.  Disposal 
sites  are  required  to  maintain  records  for 
at  least  2  years.  EPA  uses  the 
notifications  and  records  to  inspect 
asbestos  removal  and  related  waste 
handling  operations  to  verify 
compliance  with  the  standards. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.8 
hours  per  response  for  reporting,  and 
20.6  hours  per  recordkeeper  annually. 
The  estimated  reporting  burden 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  structures  undergoing  demolition  or 
renovation,  and  owners  and  operators  of 
asbestos  waste  disposal  sites. 

Estimated  No.  of  Respondents: 
10.447. 

Estimated  No.  of  Responses  Per 
Respondent:  42. 

Estimated  Total  Annual  Burden  on 
Respondents:  572,774  hours. 

Frequency  of  Collection:  Quarterly 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y],  401  M  Street. 

SW.,  Washington,  DC  20460;. 
and  j 

Troy  Hillier,  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW., Washington,  DC  20530. 

Dated:  July  16, 1993. 
P— llfilij,  i 

Director,  Regulatory  Management  Division. 
IFR  Doc  93-17569  Filed  7-22-93;  8:45  am] 
fj  llftfl  COM 
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Acid  Rain  Program:  Draft  ParmHa  and 
Public  ConMnanI  Parlod 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Draft  Permit  and 
Public  Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Acid  Rain 
permits  to  32  utility  plants  according  to 
the  Acid  Rain  Pro^«m  regulations  (40 
CFR  part  72). 


DATES:  Comments  on  Draft  permits  must 
be  received  no  later  than  30  days  after 
the  date  of  this  notice  or  the  publication 
date  of  this  notice  in  local  newspapers. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  each  draft 
permit,  except  information  protected  as 
conftdential,  may  be  viewed  at  the 
addresses  listed  in  "SUPPLEMENTARY 
INFORMATION. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  the 
following: 

For  plants  in  New  York:  Steve  Riva, 
Chief,  Permitting  and  Toxics  Support 
Section,  Air  Compliance  Branch,  EPA 
Region  2.  Jacob  K.  Javitz  Federal  Bldg., 
26  Federal  Plaza,  room  500,  New  York. 
NY  10278. 

For  plants  in  Illinois,  Indiana  and 
Wisconsin:  David  Kee.  Director,  Air  and 
Radiation  Division.  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jaduon  Blvd.,  Chicago,  IL  60604. 

For  plants  in  Iowa  and  Missouri: 
William  A.  Spratlin.  Director.  Air  and 
Toxics  Division,  EPA  Region  7  (ARTX). 
726  Minnesota  Ave.,  Kansas  City.  KS 
66101. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit. 
FOR  FURTHER  tlFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits: 

For  plants  in  New  York.  Gerry 
DeGaetano  at  (212)  264-6685.  Air  and 
Waste  Management  Division,  EPA 
Region  2,  Jacob  K.  Javitz  Federal  Bldg., 
26  Federal  Plaza.  Room  500,  New  York, 
NY  10278. 

For  plants  in  Illinois,  Cecilia  Mijares 
(312)  886-0968;  for  plants  in  hidiana, 
Patrick  Gimino  at  (312)  353-8651;  for 
plants  in  Wisconsin.  Beth  Bums  (312) 
886-2703;  Air  and  Radiation  Division, 
EPA  Region  S  (A-18J),  Ralph  H. 
Metcalfe  Bldg.,  77  West  Jackson  Blvd., 
Chicago.  IL  60604. 

For  plants  in  Iowa  and  Missouri,  Jon 
Knodel  at  (913)  551-7622.  Air  and 


Toxics  Division,  EPA  Region  7  (ARTX),  / 
726  Minnesota  Ave.,  Kansas  Qty,  KS 
66101. 

SUPPLEMENTARY  MFORMATION: 

Permits 

EPA  proposes  to  approve,  for  1995 
only,  substitution  plans  and  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  imits  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  1996-99. 

EPA  recently  stated,  in  a  July  16, 1993 
Federal  Register  notice,  that  it  is 
concerned  that  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plans  to  bring  Phase  n  imits 
into  Phase  I  and  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  58  FR  38370  (July  16, 1993). 
This  creation  of  allowances  would 
threaten  achievement  of  the  sulfur 
dioxide  emissions  reductions  intended 
to  be  made  tmder  the  Act  and  thus 
would  be  contrary  to  the  purposes  of  the 
Act.  See  id.  As  stated  in  the  July  16, 
1993  notice,  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11, 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilization.  Id.  EPA  plans  to 
explain  these  matters  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  regulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
compliance  strategies  in  the  event  of 
regulatory  revisions,  EPA  issued  on  July 
16. 1993,  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  \mits  that  comply 
with  the  January  11, 1993  regulations.  In 
the  draft  permits,  EPA  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
1999  pending  the  potential  regulatory 
revisions. 

Further,  as  explained  in  the  July  16, 
1993  notice,  the  one-year  approval  is 
applicable  only  to  those  plans  that  were 
submitted  before  July  16, 1993  and  that 
are  not  revised  on  or  after  the  date  to 
add  units  to  the  plans.  Id.  Where  plans 
are  submitted,  or  revised  to  add  units, 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  units  involved 
and  where  EPA  issues  the  permits 
before  the  completion  of  the  rulemaking 
discussed  above.  EPA  intends  to  defer 


action  on  the  plans  for  1995-99. 
Similarly,  where  plans  are  submitted  or 
revised  on  or  after  July  16, 1993  and 
after  issuance  and  Phase  I  permits  for 
the  units.  EPA  also  intends  to  defer 
action  on  those  plans  for  1995-99  until 
completion  of  the  rulemaking.  Plans  on 
which  action  is  deferred  will  be 
reviewed  and  acted  on  in  accordance 
with  the  regulations  that  result  from  the 
rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  allowances  and  compliance 
plans  for  the  following  utility  plants: 

Region  2 

Albany  in  New  York:  201  allowances 
under  40  CFR  72.41  (substitution 
allowances)  in  1995  to  unit  1;  161 
substitution  allowances  to  unit  3;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  units  1  and  3  as  substitution 
units;  and  ten  conditional  reduced 
utilization  plans  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

CR  Huntley  in  New  York:  5,460 
substitution  allowances  in  1995  to  unit 
63;  5,803  substitution  allowances  in 
1995  to  unit  64;  5,969  substitution 
allowances  in  1995  to  unit  65;  5,916 
substitution  allowances  in  1995  to  unit 
66;  12,769  substitution  allowances  in 
1995  to  unit  67;  11,926  substitution 
allowances  in  1995  to  unit  68;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  units  63,  64.  65,  66,  67  and  68 
as  substitution  units;  and  30  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures  and  sulfiir-free 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

Dunkirk  in  New  York:  12,268 
allowances  under  column  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowances)  in 
1995-1999  to  unit  3;  13,690  Table  1 
allowances  in  1995-1999  to  unit  4; 
8,233  substitution  allowances  in  1995  to 
unit  1;  9,414  substitution  allowances  in 
1995  to  unit  2;  eight  conditional 
substitution  plans  for  1995  in  which 
units  3  and  4  designate  units  1  and  2, 
Albany  units  1  and  3.  CR  Huntley  units 
63.  64,  65, 66,  67  and  68,  Oswego  units 
3, 4,  5  and  6  as  substitution  units;  and 
20  conditional  reduced  utilization  plans 
that  rely  on  energy  conservation  and 
improved  unit  efficiency  measures  and 
sulfur-free  generation.  Tlie  designated 
representative  is  Clement  E.  Nadeau. 

Oswego  in  New  York:  86  substitution 
allowances  in  1995  to  unit  3;  379 
substitution  allowances  in  1995  to  unit 


Federal  Register  /  Vol.  58.  No.  140  /  Friday,  July  23.  1993  /  Notices  39543 


4;  14.898  substitution  allowances  in 
1995  to  unit  5;  4.578  substitution 
allowances  in  1995  to  unit  6;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  units  3. 4,  5  and  6  as 
substitution  units;  and  20  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

Region  5 

Hutsonville  in  Illinois:  9.845 
substitution  allowances  in  1995  to  unit 
05;  10.305  substitution  allowances  in 
1995  to  unit  06;  and  a  conditional 
substitution  plan  for  1995  in  which 
Meredosia  designates  units  05  and  06  as 
substitution  units.  The  designated 
representative  is  Gilbert  W.  Moorman. 
Meredosia  in  Illinois:  15.227  Table  1 
allowances  in  1995-1999  to  unit  05; 
1.245  substitution  allowances  in  1995  to 
unit  01;  1,355  substitution  allowances 
in  1995  to  unit  02;  1,173  substitution 
allowances  in  1995  to  unit  03;  1.078 
substitution  allowances  in  1995  to  unit 
04;  and  three  conditional  substitution 
plans  for  1995  in  which  unit  05 
designates  units  01,  02.  03  and  04  as 
substitution  units,  unit  05  designates 
Hutsonville  units  05  and  06  as 
substitution  units,  and  unit  05 
designates  Newton  unit  1  as  a 
substitution  unit.  The  designated 
representative  is  Gilbert  W.  Moorman. 

Newton  in  Illinois:  14.879  substitution 
allowances  in  1995  to  unit  1;  and  a 
conditional  substitution  plan  for  1995  in 
"which  Meredosia  unit  05  designates 
unit  1  as  a  substitution  unit.  The 
designated  representative  is  Gilbert  W. 
Moorman. 

Rockport  in  Indiana:  21,936 
substitution  allowances  in  1995  to  unit 
MBl;  and  a  conditional  substitution 
plan  for  1995  in  which  Tanners  Creek 
unit  U4  designates  unit  MBl  as  a 
substitution  unit.  The  designated 
rewesentative  is  John  M.  McManus. 
Tanners  Creek  in  Indiana:  27.209 
Table  1  allowances  in  1995-1999  to  unit 
U4;  a  conditional  substitution  plan  for 
1995  in  which  unit  U4  designates 
Rockport  unit  MBl  as  a  substitution 
unit;  and  a  conditional  reduced 
utilization  plan  that  relies  on  energy 
conservation.  The  designated 
representative  is  John  M.  McManus. 

Alma  in  Wisconsin:  5,105  substitution 
allowances  in  1995  to  unit  B4;  8.155 
substitution  allowances  in  1995  to  unit 
B5;  and  a  conditional  substitution  plan 
for  1995  in  which  Genoa  unit  1 
designates  units  B4  and  B5  as 
substitution  units.  The  designated 
representative  is  John  P.  Leifer. 


Columbia  in  Wisconsin:  19,584 
substitution  allowances  in  1995  to  unit 
1;  8.339  substitution  allowances  in  1995 
to  unit  2;  and  two  conditional 
substitution  plans  for  1995  in  which 
Edgewater  unit  5  designates  units  1  and 
2  as  substitution  units.  The  designated 
representative  is  Norman  E.  Boys. 

Edgewater  in  Wisconsin:  24.099  Table 
1  allowances  in  each  year  1995-1999  to 
unit  4;  5,247  substitution  allowances  in 
1995  to  unit  3;  7.263  substitution 
allowances  in  1995  to  unit  5;  four 
conditional  substitution  plans  for  1995 
in  which  unit  4  designates  units  3  and 
5  and  Columbia  units  1  end  2  as 
substitution  units:  and  two  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures.  The  designated 
representative  is  Norman  E.  Boys. 

Genoa  in  Wisconsin:  22.103  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  and  three  conditional 
substitution  plans  for  1995  in  which 
unit  1  designates  Alma  units  B4  and  B5 
as  substitution  units,  unit  1  designates 
J  P  Madgett  unit  Bl  as  a  substitution 
unit,  and  unit  1  as  a  substitution  unit, 
and  unit  1  designates  Stoneman  units 
Bl  and  B2  as  substitution  units.  The 
designated  representative  is  John  P. 
Leifer. 

/  P  Madgett  in  Wisconsin:  6.862 
substitution  allowances  in  1995  to  unit 
Bl;  and  a  conditional  substitution  plan 
for  1995  in  which  Genoa  unit  1 
designates  unit  Bl  as  a  substitution  unit. 
The  designated  representative  is  John  P. 
Leifer. 

Nelson  Dewey  in  Wisconsin:  5.852 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  6.504  Table  1  allowances 
in  each  year  1995-1999  to  unit  2;  two 
conditional  substitution  plans  for  1995 
in  which  units  1  and  2  designate  Rock 
River  unit  1  as  a  substitution  unit,  and 
units  1  and  2  designate  Rock  River  unit 
2  as  a  substitution  unit;  and  two 
conditional  reduced  utilization  plans 
that  rely  on  energy  conservation  and 
improved  unit  efficiency  measures.  The 
designated  representative  is  Norman  E. 
Boys. 

Pulliam  in  Wisconsin:  7.312  Table  1 
allowances  in  each  year  1995-1999  to 
unit  8;  516  substitution  allowances  in 
1995  to  unit  3;  773  substitution 
allowances  in  1995  to  unit  4;  2,254 
substitution  allowances  in  1995  to  unit 
5;  2,938  substitution  allowances  in  1995 
to  unit  6;  7,561  substitution  allowances 
in  1995  to  unit  7;  and  eight  conditional 
substitution  plans  for  1995  in  which 
unit  8  designates  units  3, 4,  5.  6  and  7 
and  Weston  units  1,  2  and  3  as 
substitution  units.  The  designated    . 
representative  is  Gary  T.  Van  Helvoirt. 
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Rock  River  in  Wisconsin:  5396 
subsUtutioo  allowanca*  in  1995  to  unit 
1;  5.7G7  tiib^tution  allowuicM  in  1995 
to  unit  2;  two  conditional  substitution 
plans  for  1995  in  which  Nelson  Dewey 
units  1  and  2  designate  unit  1  as  a 
substitution  unit,  and  Nelson  Dewey 
units  1  and  2  designate  unit  2  as  a 
substitution  tuiit:  and  two  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures.  The  designated 
representative  is  Norman  E.  Boys. 

Stoneman  in  Wisconsin:  1,004 
substitution  allowances  in  1995  to  unit 
Bl;  1,273  substitution  allowances  in 
1995  to  unit  B2;  and  a  conditional 
substitution  plan  for  1995  in  which 
Genoa  unit  1  designates  units  Bl  and  B2 
as  substitution  tin  its.  The  designated 
reoresentative  is  John  P.  Leifiar.  j 

Weston  in  Wisconsin:  2,213 
substitution  allowances  in  1995  to  unit 
1;  5,317  substitution  allowances  in  1995 
to  unit  2;  6,555  substitution  allowances 
in  1995  to  unit  3:  and  three  conditional 
substitution  plans  for  1995  in  which 
Pulliam  unit  8  designates  units  1,  2  and 
3  as  substitution  units.  The  designated 
representative  is  Gary  T.  Van  Helvoirt. 

Regioa?  ' 

Burlingfon  in  Iowa:  10,428  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  the  pan  of  twelve  conditional 
reduced  utilization  plans  for  1995  in 
which  unit  1  designates  Prairie  Creek  3 
and  Sutherland  3  as  compensating 
luiits;  and  the  part  of  those  plans  for 
1995-1999  that  rely  on  en«gy 
conservation  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Prairie  Creek  in  Iowa:  7,965  Table  1 
allowances  in  each  year  1995-1999  to 
unit  4;  2.711  allowances  under  40  CFR 
72.43  (compensating  imit  allowances)  in 
1995  to  unit  3;  the  part  of  twelve 
conditional  reduced  utilization  plans  for 
1995  in  which  unit  4  designates  unit  3 
and  Sutherland  3  as  compensating 
units;  and  the  part  of  those  plans  for 
1995-1999  that  rely  on  mergy 
conservation  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Sutherland  in  Iowa:  8,898 
compensating  unit  allowances  in  1995 
to  unit  1;  the  part  of  sixteen  conditional 
reduced  utilization  plans  for  1995  in 
which  Burlington  unit  1  and  Prairie 
Creek  unit  4  designate  unit  1  as  a 
compensating  unit;  and  the  part  of  those 
plans  for  1995-1999  that  rely  on  energy 
conservation  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Hai%ibom  in  Missouri:  25.734 
allowances  in  1993  to  unit  5;  and  a 


substitution  plan  for  1995  in  which 
Montrose  units  1.  2  and  3  designate  unit 
5  as  a  substitution  unit.  The  dmignated 
representative  is  Marcus  Jackson. 

James  River  in  Wssouri:  4,722  Table 
1  allowances  in  each  year  1995-1999  to 
unit  5;  3302  substitution  allowances  in 
1995  to  unit  3;  6.828  substitution 
allowances  in  1995  to  imit  4;  and  three 
conditional  substitution  plana  for  1995 
in  which  unit  5  designates  units  3  and 
4  and  Southwest  unit  1  as  substitution 
units.  The  designated  representative  is 
G.  Duane  Galloway. 

Labadie  in  Missouri:  39.055  Td>le  1 
allowances  in  each  year  1995-1999  to 
imit  1;  36.718  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  39.249 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  3;  and  34.994  Table  1 
allowances  in  each  year  1995-1999  to 
unit  4;  and  six  conditional  substitution 
plans  for  1995,  one  for  each  substitution 
unit,  in  which  units  1.  2,  3  and  4  and 
Sioux  units  1  and  2  designate  Meramec 
units  1.  2,  3  and  4  and  Rush  Island  units 
1  and  2  as  substitution  units.  The 
designated  representative  is  Jerrel  D. 
Smith. 

Meramec  in  Missouri:  1,816 
substitution  allowances  in  1995  to  unit 
1;  1,948  sut>stitution  allowances  in  1995 
to  unit  2;  4,166  substitution  allowances 
in  1995  to  unit  3;  4,507  substitution 
allowances  in  1995  to  unit  4;  and  four 
conditional  substitution  plans  for  1995 
in  which  Sioux  units  1  and  2  and 
Labadie  units  1,  2,  3  and  4  designate 
units  1,  2.  3  and  4  as  substitution  units. 
The  designated  representative  is  Jerrel 
D.  Smith. 

Montrose  in  Missouri:  7,196  Table  1 
allowance  in  each  year  1995-1999  to 
unit  1;  7,984  Table  1  allowances  in  each 
year  1995-1999  to  unit  2;  9,824  Table  1 
allowances  in  each  year  1995-1999  to 
unit  3:  and  a  substitution  plan  for  1995 
in  which  units  1,  2  and  3  designate 
Hawthorn  unit  5  as  a  substitution  unit. 
The  designated  representative  is  Marcus 
Jackson. 

Rush  Island  in  Missouri:  26,935 
substitution  allowances  in  1995  to  unit 
1;  30,146  substitution  allowances  in 
1995  to  unit  2;  and  two  conditional 
substitution  plans  for  1995  in  which 
Sioux  units  1  and  2  and  Labadie  units 
1,  2,  3  and  4  designate  imits  1  and  2  as 
substitution  units.  The  designated 
representative  is  Jerrel  D.  Smith. 

Sibley  in  Missouri:  15,170  Table  1 
allowances  in  each  year  1995-1999  to 
unit  3;  2,810  substitution  allowances  in 
1995  to  unit  1;  3,462  substitution 
allowances  in  1995  to  unit  2;  and  a 
substitution  plan  for  1995  in  which  unit 
3  designates  units  1  and  2  as 
substitution  units.  The  designated 
representative  is  John  C  Browning. 


Sioux  in  Missouri:  21 ,976  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  23367  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  and  six 
conditional  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
units  1  and  2  and  Labadie  units  1,  2.  3 
and  4  designate  Meramec  units  1,  2,  3 
and  4  and  Rush  Island  units  1  and  2  as 
substitution  units.  The  designated 
representative  is  Jerrel  D.  Smith. 

Southwest  in  Missouri:  3,922 
substitution  allowances  in  1995  to  unit 
1;  and  a  conditional  substitution  plan 
for  1995  in  which  James  River  unit  5 
designates  imit  1  as  a  substitution  unit. 
The  designated  representative  is  G. 
Duane  Galloway. 

Thomas  Hill  in  Missouri:  9.980  Table 
1  allowances  in  each  year  1995-1999  to 
unit  MBl;  18380  Table  1  allowances  in 
each  year  1995-1999  to  unit  MB2; 
14,011  substitution  allowances  in  1995 
to  unit  MBS;  and  a  substitution  plan  for 
1995  in  w^ich  units  MBl  and  M62 
designate  unit  MB3  as  a  substitution 
unit.  The  designated  representative  is 
Gary  L.  Fulks. 

Addresses:  The  administrative  records 
for  each  plan  may  be  viewed  during 
normal  operating  hours  at  the  following 
locations: 

Region! 

For  plants  in  New  York:  EPA  Region 
2,  Jacob  K.  Javitz  Federal  Bldg..  26 
Federal  Plaza,  Room  505,  New  York.  NY 
10278,  (212)  264-6685. 

RegioaS 

For  plants  in  Illinois:  (1)  EPA  Region 
5.  Ralph  H.  Metcalfe  Federal  Bldg.. 
Room  1822.  77  West  Jackson  Blvd.. 
Chicago,  IL  60604,  and  (2)  Illinois 
Environmental  Protection  Agency 
Library,  2200  Chiirchill  Road, 
Springfleld.  IL  62706 

For  plants  in  Indiana:  EPA  Region  5 
(address  above). 

For  plants  in  Wisconsin:  (1)  EPA 
Region  5  (address  above),  and  (2) 
Wisconsin  Department  of  Natural 
Resources,  101  S.  Webster  St.,  7th  Floor, 
Madison  WI  53703. 

Region  7 

For  plants  in  Iowa:  (1)  EPA  Region  7 
Library,  726  Minnesota  Ave.,  Kansas 
City,  KS.  66101,  (913)  551-7358;  (2) 
Iowa  Department  of  Natural  Resources, 
900  E.  Grand,  Des  Moines,  lA  50309, 
(515)  281-8012;  and  (3)  the  additional 
locations  for  each  plant: 

Buriington:  Burlington  Public  Library, 
501  N.  4th  St..  Burlington,  L\  52601, 
(319)  753-1647. 

Prairie  Creek:  Cedar  Rapids  Public 
Library.  500  1st  St.  SE,  Cedar  Rapids.  lA 
52401-2095,  (319)  39ft-5123. 
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Sutherland:  Marshalltown  Public 
Library,  36  N.  Center  St.,  Marshalltown. 
lA  50158,  (515)  754-5738. 

For  plants  in  Missouri:  (1)  EPA  Region 
7  Library  (address  above);  (2)  Missouri 
Department  of  Natural  Resources, 
Jefferson  State  Office  Building,  Jefferson 
aty,  MO  65102.  (314)  751-4817;  and  (3) 
the  locations  listed  for  each  plant  below: 

Hawthorn  and  Sibley:  Kansas  City       , 
Public  Library,  311  E.  12th  St.,  Kansas 
aty.  MO  64106.  (816)  221-9650. 

Identification  of  Document:  Notice  of 
Public  Comment  Period  and  Draft 
Acid  Rain  Permit — Page  15 

James  River  and  Southwest: 
Sprinfield-Greene  County  Library.  397 
E.  Central.  Springfield,  MO  65801,  (417) 
869-4621. 

Labadie:  Scenic  Regional  Library,  308 
Hawthorne  Dr.,  Union,  MO  63084.  (314) 
583-3224. 

Meramic:  Saint  Louis  Public  Library, 
1301  Olive  St..  St.  Louis.  MO  63103. 
(314) 241-2288. 

Montrose:  Henry  County  Library.  123 
E.  Franklin.  Clinton,  MO  64735-2151, 
(816)  885-2612. 

Rush  Island:  Festus  Public  Library, 
222  N.  Mill  St.,  Festus,  MO  63028.  (314) 
937-2017. 

Sioux:  Saint  Charles  City  County 
Library— Kisker  Rd.  Branch,  1000  Kisker 
Rd.,  St.  Charles,  MO  63304,  (314)  926- 
7323, 

Thomas  Hill:  Little  Dixie  Regional 
Ubrary,  111  N.  4th  St.,  Moberly.  MO 
65270,  (816)  263-4426. 

Dated:  July  20, 1993. 
Brian  McLmb, 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  93-17568  Filed  7-22-93;  8:45  ami 
MUJNOCOMi 


(ER-fFU.-4622-«) 

EnvironnMntal  Impact  Statements  and 
Reguiationa;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  July  5. 1993  throu^  July  9, 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (QSs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 


Draft  EISs 

ERP  No.  D-AFS-G61 033-NM  Rating 
LO.  Sipapu  Ski  Area  Expansion.  Master 
Development  Plan  Approval  and 
Special  Use  Permit.  Carson  National 
Forest,  Camino  Real  Ranger  District. 
Taos  County,  NM. 

Summary:  EPA  expressed  no 
objections  to  the  preferred  alternative. 
ERP  No.  D-AFS-K61025-CA  Rating 
LO,  Tallac  Historic  Site  Master  Plan. 
Implementation,  Lake  Tahoe 
Management  Unit,  Special  Use  Permit, 
El  Dorado  County,  CA. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative. 

ERP  No.  D-FHW-H40U7-NB  Hating 
L02,  Omaha  Northwest  Connector/ 
Sorensen  Parkway  Improvements, 
Construction  between  72nd  Street  and 
Blair  High  Road  and  south  of  1-680, 
Funding  and  COE  Section  404  Permit, 
City  of  Omaha,  Douglas  County.  NB. 

Summary:  EPA  had  no  objections  to 
the  project,  EPA  requests  up-to-date  air 
modeling,  and  more  information  on 
wetlands  mitigation. 

ERP  No.  D-FHW-L40182-WA  Rating 
EOl,  Twin  Bridges  Replacement  Project, 
Grosscup  Road  over  the  Yakima  River, 
Funding  and  COE  Section  10/404 
Permit,  Benton  County.  WA. 

Summary:  EPA  rated  Alternatives  J 
and  2,  LO  (Lack  of  Objections)  and 
Alternatives  3A  and  3B  EO-1 
(Environmental  Objections-Adequate 
Information).  EPA  had  environmental 
objections  with  alternative  3A  based  on 
the  potential  destruction  of  1,500  to 
2,000  square  feet  of  excellent  salmon 
spawning  habitat  and  on  the  destruction 
of  1.5  acres  of  riparian  habitat,  an 
uncommon  and  oiologically  rich 
vegetation  community  in  the  Region. 
EPA  had  environmental  objections  with 
alternative  3B  based  on  the  potential 
destruction  of  the  1.5  acres  of  riparian 
habitat. 

ERP  No.  DS-AFS-K61W7-CA  Rating 
EC2,  Mount  Vida  Planning  Area 
Integrated  Resource  Management  Plan, 
Additional  Information  concerning 
Allocation  of  Marten  Habitat. 
Consideration  of  an  Uneven- Aged 
Harvest  Alternative  and  A  Revised 
Biological  Evaluation.  Modoc  National 
Forest,  Warder  Mountain  Ranger 
District,  Modoc  County,  CA. 
Summary:  EPA  expressed 
environmental  concerns  with  the  "light 
conifer  retention"  practices  in 
conjunction  with  even-aged 
management  may  not  achieve  the 
biological  diversity  that  uneven-aged 
management  might  provide.  EPA 
requested  more  information  in  the 
FSEIS  on  the  benefits  of  uneven-aged 
management. 


Dated:  July  20, 1993. 
WilUaa  D.  DickHMm. 
Deputy  Director.  Office  of  Federal  ActivHiet. 
(FR  Doc.  93-17S92  Filed  7-22-93;  8:45  urn] 
muMto  COPE:  mo  M  u 

(ER-FRL-4622-8] 

Environmental  Impact  Statamanta; 
^4otlca  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  July  12, 1993  Through 
July  16. 1993  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  930236.  DRAFF  EIS.  UAF.  IN. 
Grisson  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
Miami  and  Cass  Coiuities.  IN.  Due: 
September  07, 1993,  Contact:  George 
Ganger  (210)  536-3069. 
EIS  No.  930237.  DRAFT  EIS.  AFS.  MT. 
Smokey-Corridor  Timbcn-  Sales, 
Timber  Management  and  Road 
Construction/Reconstruction. 
Implementation,  Lewis  and  Clark 
National  Forest,  White  Sulphur 
Springs,  Meagher  County,  MT.  Due: 
September  15, 1993,  Contact:  Craig 
Cowie  (406)  547-3361. 
EIS  No.  930238.  FINAL  EIS.  UAF.  AK. 
Ionospheric  Research  Facility  for  the 
High  Frequency  Active  Auroral 
Research  Program,  Construction  and 
Operation,  Site  Selection,  COE 
Section  404  Permit  and  NPDES 
Permit.  AK.  Due:  August  23, 1993, 
Contact:  John  Heckscher  (617)  377- 
5121. 
nS  No.  930239.  DRAFT  SUPPLEMENT. 
COE,  MS,  Mississippi  River  and 
Tributaries  Flood  Control.  Updated 
Information,  Upper  Yazoo  Projects 
(UYP),  Yazoo  River  Basin,  several 
Counties.  MS,  Due:  August  23, 1993, 
Contact:  Gary  Young  (601)  631-5906. 
EIS  No.  930240.  DRAFT  SUPPLEMENT. 
COE,  WY,  Jackson  Hole  Flood 
Protection/Levee  Maintenance  Plan, 
Operation  and  Maintenance,  Updated 
Information,  Improvements  to  Quarry/ 
Access  Project,  Snake  and  Gro  Ventre 
Rivers,  Teton  County,  WY,  Due: 
September  07, 1993,  Contact:  Lonnie 
Mettler  (509)  522-6627. 
EIS  No.  930241.  DRAFT  EIS,  BOP.  WA. 
King  County  Federal  Detention 
Center,  Site  Selection,  Operation  and 
Construction,  City  of  Seattle  or  the 
aty  of  SeaTac,  King  County,  WA, 
Due:  September  07, 1993.  Contact: 
Patricia  K.  Sledge  (202)  514-6470. 
EIS  No.  930242.  FINAL  EIS,  AFS,  UT, 
North  Slope  Timber  Sale  and  Road 
Construct!  on/Reconstruction, 
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Implementation,  Dixi«  National 
Forest.  Teasdale  Rangar  District. 
WayxM  County,  UT.  Due:  August  25. 
1993,  Contact-  Marvin  R.  Turner  (801) 
425-3702. 

EIS  No.  930243.  FINAL  SUPPLEMENT, 
IBR.  NM,  Rio  Grande-Velarde  to 
Caballo  Dam  Operation  and 
Maintenance,  Updated  Information  on 
River  Maintenance  Program.  Rio 
Grande  and  Middle  Rio  Grande 
Prolects,  Elephant  Butte  Reservoir, 
NM,  Due:  August  23. 1993.  Contact: 
Marc  Ruckar  (SOS)  766-1753. 

EIS  No.  930244.  FINAL  SUPPLEMENT. 
AFS.  AK.  Bohemia  Mountain  Timber 
Sales,  Implementation,  Updated 
Information  to  Limit  Alternatives  to 
those  that  would  not  impckct  Potential 
Recommendation  of  Duncan  Salt 
Chuck  Creek  for  Inclusion  in  the 
National  Wild  and  Scenic  Rivw 
System  and  COE  Permit  Issuance. 
Tongass  National  Forest.  Stikine  Area, 
AK.  Due:  August  23. 1993.  Contact 
Davide  E.  Helmick  (907)  772-3841. 

EIS  No.  930245.  DRAFT  EIS.  AFS.  ID. 
Fuzzy-Bighorn  Timber  Harvest 
Project.  Implementation.  Clearwater 
National  Forest,  Pierce  Ranger 
District.  Qearwatar  County.  ID.  Due: 
September  07. 1993,  Contact:  Rick 
Kusicko  (700)  391-2513. 

EIS  No.  930246.  DRAFT  EIS.  AFS,  OR. 
Fox  Ecosystem  Restoration  Projects: 
Day  and  Dunning  Timber  Salvage 
Sales  and  Other  Projects, 
Implementation,  Malhaur  National 
Forest  Long  Creek  Ranger  District. 
Grant  County.  OR,  Due:  September  07, 
1993,  Contact:  )ohn  Shoberg  (503) 
575-2110. 

EIS  No.  930247.  FINAL  EIS.  SFW.  LV. 
Walnut  Creek  National  Wildlife 
Refuge  and  Prairie  Learning  Center 
Master  Plan,  Restoration  and 
Reconstruction.  Prairie  City,  Jasper 
County.  lA,  Due:  August  23. 1993. 
Contact:  Richard  M.  Birger  (515)  994- 
2415. 

Dated:  )uly  20. 1993.  | 

Williaa  D.  DkkvMB. 
Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc  93-17591  Rled  7-22-93:  8:45  ami 
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Indiana:  Partiai  Program  Adequacy 
Datarmination  of  Stata  Municipal  Solid 
Waata  Parmit  Prosram  : 

AGENCY:  Environmental  Protectibn 
Agency  (Region  5). 
ACnOH:  Notice  of  tentative 
determination  oo  partial  program 
application  of  Indiana  for  partial 
program  adequacy  detennination, 


public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  munidpaJ  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(lMC)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  nave 
adequate  permit  programs  for  MSWLFs, 
but  does  not  mandate  issuance  of  a  rule 
for  such  determinations.  The  EPA  has 
drafted  and  is  in  the  process  of 
proposing  the  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve,  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State/Tribal  MSWLF  permit  programs  as 
final  applications  are  submitted.  Thus, 
these  approvals  are  not  depmident  on 
final  promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adeauacy 
determinations  will  be  macie  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  betweoi  the  StateATribe  and 
the  owner/operator  regarding  site- 
specific  p«init  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  40  CFR  part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  such  flexibility!  The  EPA  notes 
that  regardless  of  the  approval  status  of 
a  State/Tribe  and  the  permit  status  of 
any  facility,  the  revised  Federal  MSWLF 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 
Indiana  applied  for  a  partial 
detennination  of  adequacy  under 
Section  4005  of  RCRA.  The  EPA 
reviewed  Indiana's  application  and 
made  a  tentative  determination  of 
adequacy  for  these  portions  of  the 
State's  MSWLF  permit  program  that  are 
adequate  to  assure  compliance  vrith  the 
revised  Federal  MSWLF  Criteria.  These 
portions  are  described  later  in  this 
notice.  The  State  plans  to  revise  the 
remainder  of  its  permit  program  to 
assure  complete  compliance  with  the 
revised  Federal  MSWLF  Criteria,  and 


gain  fiill  program  approval.  Indiana's 
applicaticHi  hx  partial  program 
adequacy  detennination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  detennination 
to  approve  a  State/Tribal  MSWLF 
permit  program,  Region  5  has  scheduled 
an  opportimity  for  a  public  hearing  on 
this  tentative  determination.  Details 
appear  below  in  the  "DATES"  secticHi. 

DATES:  All  comments  on  Indiana's 
application  for  a  partial  determinaticMi 
of  adequacy  must  be  received  by  U.S. 
EPA  Region  5  by  the  close  of  business 
on  September  15, 1993.  A  public 
hearing  is  scheduled  for  September  15. 
1993,  from  1  p.m.  to  4  p.m.  in  Room  A 
of  the  Conference  Center  at  the  Indiana 
Government  Center  South.  402  West 
Washington  Street.  Indianapolis, 
Indiana  46204.  Indiana  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  Indiana's 
application  for  partial  adequacy 
detwmination  are  available  from  9  a.m. 
to  4  p.m.  during  normal  working  days 
at  the  following  addresses  for  inspection 
and  copying:  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street.  Indianapolis.  Indiana 
46206.  Attn:  Ms.  Lynn  West:  and  U.S. 
EPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J.  All  written  comments  should 
be  sent  to  the  EPA  Region  5  Office. 

FOR  FURTHER  INFORyATION  CONTACT:  U.S. 

EPA  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J,  telephone  (312)  886-0976. 

SUPPl£MENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  revised  Federal  Criteria 
under  part  258.  Subtitle  D  also  requires 
in  section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure 
compliance  wi^  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/rribal  programs  must  satisfy  to  be 
determined  adequate. 


FadcnJ  Rggbter  /  Vol.  58,  No.  140  /  Friday.  July  23.  1893  /  Notfces 


39547 


EPA  intaods  to  propose  in  STIR  to 
alicwpartial  approvals  if. 

(1)  The  Regional  AdminMtrator 
dotermine*  that  the  State/Tribal  permit 
pragraai  largely  meets  the  requirements 
for  ensuring  compiianoe  with  40  CFR 
part  258; 

(2)  Changes  to  a  limited,  narrow 
pail(.s)  of  the  Stale/Triba]  program  are 
needed  to  meet  these  requirements;  and 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CI-R  part  258.  Those  requirements,  if 
promulgated,  will  address  the  potential 
problems  posed  by  the  dual  State/Tribe 
and  Federal  progmns  that  iwill  come 
into  effect  in  October  1993  in  those 
States/Tribes  that  still  have  only  partial 
approvals  of  their  MSWLF  programs.  On 
that  date.  Federal  rules  covering  any 
portion  of  a  State/Tribe's  program  that 
has  not  received  EPA  approval  apply 
directly  to  owners/operators.  Owmers 
and  operators  of  MSWLFs  subject  to 
such  dual  Drogiams  must  be  able  to 
understand  which  requipaments  apply 
and  comply  with  them.  In  addition,  the 
pieces  of  the  Federal  program  that  are  in 
effect  must  mesh  well  enough  with  the 
approved  portions  of  the  State/Tribal 
progFam  to  leave  no  significant  gaps  in 
regulatory  control  of  MSWLFs.  Partial 
approval  would  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  it*  program. 
As  a  result,  owners/opwators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  that  have  been 
approved. 

As  provided  in  the  revised  Federal 
Criteria.  EPA's  national  subtitle  D 
standards  will  take  effect  on  October  9. 
1993.  Any  portions  of  the  Federal 
Criteria  which  are  iu)t  included  in  an 
approved  State/Tribal  program  by 
October  9, 1993.  would  apply  directly  to 
the  owner/operator. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWIJ"  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  adequate  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EP.^'s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
pemiit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 


jurisdiction.  The  State/Triba  also  muH 
provide  for  public  participation  in 
permit  issuance  and  enforoament,  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compiianoe  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  ownor  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program,  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
mora  specific  criteria  for  this  evaluation 
when  it  proposes  the  STIR.  □'A  expects 
States/Tribes  to  meat  all  of  these 
requiraoMnts  for  all  elements  of  a 
MSWLF  program  before  it  gives  foil 
program  approval  to  a  MSWLF  program. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  the  STIR. 

B.  State  of  Indiana 

On  Jime  3. 1993,  Indiana  submitted  an 
application  for  partial  program 
adequacy  determination.  EPA  has 
reviewed  Indiana's  application  and  has 
tentatively  determined  that  the  State's 
subtitle  D  program  will  ensure 
oomplianoe  with  the  following  portions 
of  the  revised  Fedonl  Qriteria. 

1.  Location  restrictions  for  airport 
safety,  except  the  raquiramant  to  notify 
the  Federal  Aviation  Administration 
found  in  40  CFR  258.10(b).  fioodpiains 
for  new  units  and  lateral  expansions 
only,  and  wetlands  (EPA  approval  is  for 
Indiana  requirements  that  ara 
comparable  to  40  CFR  258.10(a),  258.11 
(new  units  and  lateral  expansions  only), 
and  258.12); 

2.  Operating  criteria  for  cover 
materials,  disease  vector  control,  air 
criteria,  access  restrictions,  nm-on/run- 
off  control  systems,  surface  water, 
liquids  nistrictions.  and  explosive  gas 
control,  except  the  requirements  for 
quarterly  gas  monitoring  and 
development  of  a  remediaticxi  plan 
found  in  40  CFR  258.2.3(bM2)  and 
2.'i8.23{c)(2)  and  (3)  (EPA  approval  is  for 
Indiana  requirements  that  are 
comparable  to  40  CFR  258.21,  258.22, 
258.24,  258.25,  258.26,  258.27,  258.28, 
and  258.23(a).  258.23(bKl). 
2.58.23(c)(1)); 

3.  Groundwater  monitoring  systems, 
sampling  and  analysis  requirements 
(EPA  approval  is  for  Indiana 
requirements  that  are  comparable  to  40 
CFR  258.50,  258.51,  and  258.53): 


4.  Closure  rsqoirements,  excep<  the 
final  cover  requirements  found  in  40 
CFR  258.60  (a)  and  (b).  and  the 
requirement  to  include  an  estimate  of 
the  maximum  inventory  of  westes  in  the 
closure  plan  found  in  40  CFR 
258.60(cH3))  (EPA  approval  ia  for 
Indiana  requirements  thst  ara 
comparable  40  CFR  258.60(cKl),(2U4| 
and  2S8.60(dHi)); 

5.  Post-closure  cara  raquiremeots, 
except  the  requirement  to  include  in  the 
post-closure  plan  a  description  of 
planned  uses  for  the  site  found  in  40 
CFR  258.61  (c)  (EPA  approval  is  far 
Indiana  requiraments  tiiat  era 
comparable  to  250.01  (a)  and  (b).  250.01 
(c)  (1)  and  (2).  258.61  (d)  and  (a));  and 

6.  Financial  aaaurancs  raquirainentB 
and  allowable  mechaniams  lor  closuie 
and  post-closure  care  (EPA  appnnel  is 
for  Indiana  raquirements  that  era 
comparable  to  40  CFR  258.71, 2S0.72. 
and  258.74). 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Ware  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258.  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  peinut 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  tlte 
adequacy  of  the  State/Tribal  permU 
program  while  the  State/Tribe  reviaas  its 
statutes  or  regulations,  could  impose  a 
substantial  burden  on  owners  anid 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  axardaa  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

To  ensure  compliance  with  all  of  the 
revised  Fedt^ral  Criteria,  Indiana  needs 
to  revise  the  follo%ving  aspects  of  its 
permit  program. 

1.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  location 
restrictions  for  airports  (notification  of 
FAA  only),  floodplains  for  existing 
MSWLF  units,  fault  areas,  seismic 
impact  zones,  unstable  areas,  and 
closure  of  existing  MSWLF  units  in  40 
CFR  258.10(b).  258.11,  258.13.  258.14. 
258.15,  and  258.16. 

2.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  operating 
requirements  for  the  exclusion  of 
hazardous  waste,  quarterly  monitoring 
of  explosive  gases,  implementation  of 
remediation  plan  for  explosive  gas 
control,  and  recordkeeping  in  40  CFR 
258.20,  258.23a>)(2).  258.23(c)  (2)  and 
(3).  and  258.29. 

3.  Indiana  will  revise  its  recitations  to 
incorporate  Federal  design  raquirements 


39548 


Federal  Register  /  Vol.  58.  No.,  140  /  Friday,  July  23,  1993  /  Notices 


specified  in  40  CFR  258.40.  Indiana  has 
committed  to  developing  a  design 
requirement  that,  at  a  minimum,  meets 
the  requirements  of  40  CFR  258.40. 

4.  The  Federal  Criteria  require 
unfiltmed  groundwater  samples  to  be 
used  in  laboratory  analysis.  Currently, 
Indiana  requires  samples  to  be  filtered 
and  preserved  in  the  field  in  accordance 
with  standard  published  procedures. 
The  Agency  intends  to  revisit  this  issue 
during  a  proposed  rulemaking.  If  the 
proposed  rulemaking  upholds  the  ban 
on  field  filtering,  the  State  will  be 
required  to  come  into  compliance  with 
the  provisions  in  40  CFR  258.53(b).  In 
the  meantime,  the  State  will  not  be 
given  approval  for  this  requirement. 

5.  Inoiana  will  revise  its  regulations  to 
incorporate  detection  and  assessment 
groimdwater  monitoring  programs  and 
parameters  that  are  consistent  with  the 
revised  Federal  Criteria  in  40  CFR 
258.54  and  258.55.  Indiana  may  make 
use  of  some  of  the  flexibilities  offered  to 
approved  States  in  these  parts  of  the 
Federal  Criteria. 

6.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  requirements  for 
corrective  action,  as  described  in  40 
CFR  258.58,  258.57,  and  258.58.  Indiana 
may  make  use  of  some  of  the 
flexibilities  offered  to  approved  States. 

7.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  Criteria  for  the 
final  cover  (40  CFR  258.60  (a)  and  (b)). 
the  requirement  to  estimate  the 
maximum  inventory  of  waste  ever  on- 
site  in  the  closure  plan  (40  CFR 
258.60(c)(3)).  and  &e  requirement  to 
include  a  description  of  planned  uses  of 
the  MSWLF  in  the  post-closure  care 
plan  (40  CFR  258.61(c)(3)). 

8.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  Criteria  for 
financial  assurance  for  corrective  action 
(40  CFR  258.73). 

Indiana  submitted  a  schedule  and  a 
description  of  the  rulemaking  process, 
indicating  that  it  will  be  able  to 
complete  these  revisions  and 
amendments  by  December  1994.  To 
allow  the  State  to  begin  exercising  some 
of  the  flexibility  allowed  in  States/ 
Tribes  with  adequate  permit  programs, 
EPA  is  proposing  to  approve  those 
portions  of  the  State's  program  that  are 
ready  for  action  today. 

EPA  reviewed  the  State's  schedule 
and  believes  it  is  reasonable  because  of 
the  complexity  of  Indiana's  rulemaking 
process.  The  rulemaking  process 
typically  takes  18  months  to  complete. 
Indiana  began  the  process  by  publishing 
an  Issue  Brief  in  the  Indiana  Register  on 
June  1. 1993. 

EPA  cautions  Indiana  that  it  currently 
plans  to  propose  in  the  STIR  that  all 


partial  approvals  will  expire  in  October 
1995  for  States/Tribes  that  have  not 
received  final  approval  for  all 
provisions  of  40  CFR  part  258  unless  the 
State/Tribe  can  demonstrate  to  the 
Regional  Administrator  that  it  has 
sufficient  cause  for  not  meeting  the 
deadline.  If  the  Regional  Administrator 
believes  sufficient  cause  exists,  the 
expiration  date  may  be  extended.  The 
extension  and  new  expiration  date 
would  be  published  in  the  Federal 
Regiater.  Expiration  of  a  partial 
approval  would  mean  that  the  Federal 
Criteria  would  apply,  and  the  flexibility 
provided  for  approved  States/Tribes  by 
the  Federal  Criteria  would  no  longer  be 
available  in  the  State/Tribe.  EPA  urges 
Indiana  to  work  diligently  to  make  all  of 
the  necessary  revisions  to  those  portions 
of  its  permit  program  that  are  not  being 
propcwed  for  approval  today. 

"The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  September  15. 1993. 
Copies  of  Indiana's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"A00RESSE8"  section  of  this  notice.  The 
Agency  will  hold  a  public  hearing  on  its 
tentative  decision  on  September  15, 
1993.  Comments  can  be  submitted  as 
transcribed  fitim  the  discussion  of  the 
hearing  or  in  writing  at  the  time  of  the 
hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
that  are  received  during  the  public 
comment  f>eriod  and  the  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  Indiana's  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  partially  approve  Indiana's 
program  by  October  8,  1993.  and  will 
give  notice  of  it  in  the  Federal  Register. 
The  notice  will  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  MSWLF 
Criteria  independent  of  any  State/Tribe 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  Criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  Stale  program  approved 
by  the  EPA.  should  be  considered  to  be 
in  compliance  with  the  revised  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  notice  fi-om 
the  requirements  of  section  3  of 
Executive  Order  12291. 
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Certification  Under  The  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  tentative  approval  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This 
proposed  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Dis[>osal  Act  as  amended;  42  U.S.C  6946. 

Dated:  July  14. 1993. 
Valdaa  V.  Adoadnw, 
Begiond  Administrator. 
IFR  Doc.  93-17566  Filed  7-22-93;  8:45  am] 
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Notic*  of  Intent/NotiM  of  Preparation 
To  Prapara  a  Draft  Policy 
Environmental  Impact  Statement  and 
Program  Environmental  Impact  Report 
for  the  Long  Term  Management 
Strategy  (LTMS)  for  Dredging  and 
Dredged  IMatarial  Disposal  in  the  San 
Francisco  Bay/Sacramanto-San 
Joaquin  Delta  Eatuary,  California 

AGENCIES:  United  States  Environmental 
Protection  Agency,  Region  IX,  San 
Francisco,  California;  California  State 
Water  Resource  Control  Board, 
Sacramento,  California. 
ACnOM:  Notice  of  Intent  to  Prepare/ 
Notice  of  Preparation  for  a  Draft  Policy 
Environmental  Impact  Statement/ 
Program  Environmental  Impact  Report. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency,  Region  IX,  (USEPA). 
the  U.S.  Army  Corps  of  Engineers,  San 
Francisco  District  (USAGE),  the 
California  State  Water  Resources 
Control  Board  (SWRCB).  the  San 
Francisco  Bay  and  Central  Valley 
Regional  Water  Quality  Control  Boards 
(SFBRWQCB  and  CVRWQCB, 
respectively)  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission  (BCDC),  are  conducting  a 
Long  Term  Management  Strategy 
(LTMS)  to  address  the  dredging  and 
dredged  material  disposal  needs  of 
Congressionally  authorized  and 
federally  permitted  projects  within  the 
San  Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary  (Estuary).  The 
LTMS  and  the  development  of  the  Draft 
EIS/EIR  are  driven  by  the  need  to 
develop  technically  sound, 
economically  prudent,  and 
environmentally  acceptable  long  range 
solutions  to  the  dredging  and  disposal 
needs  in  the  Estuary  over  the  next  fifty 
years.  The  project  for  this  Policy 
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Environmental  Impact  Statement  (EIS) 
and  Program  Environmental  Impact 
Report  (EIR)  is  defined  as  the 
development  of  new  policies  for  the 
management  of  dredging,  disposal  and 
beneficial  reiise  of  approximately  400 
million  cubic  yards  of  sediment  from 
San  Francisco  Bay  projects  in  an 
economically  and  environmentally 
sound  manner  over  a  50-year  period. 

Under  the  NaUonal  Environmental 
Policy  Act  (NEPA),  the  USEPA  wrill  be 
the  lead  federal  agency  in  the  scoping 
end  preparation  of  the  EIS  for  the 
LTMS.  Under  the  California 
Environmental  Quality  Act  (CEQA).  the 
SWRCB  will  be  the  lead  agency  for  the 
State  during  the  preparation  of  the  EIR. 

The  EIS/EIR  will  identify  and 
evaluate  an  array  of  dredged  material 
management  options  and  help  frame  the 
policy  choices  for  the  Estuary's  LTMS. 
Discussions  of  potential  impacts  on 
endangered  species,  fisheries,  birds, 
marine  mammals,  water  quality,  etc. 
from  these  options  in  the  ocean, 
estuarine  and  terrestrial  environments 
will  be  examined.  Through  the  NEPA/ 
CEQA  process,  the  LTMS  Executive 
Committee,  in  cooperation  with  the 
LTMS  Management  Committee,  will 
present  existing  data  and  gather 
additional,  necessary  information  to 
enable  their  selection  of  a  preferred 
dredged  material  management  policy  or 
pohcies.  lliia  EIS/EIR  will  evahiate, 
among  other  issues,  the  cumulative 
impacts  of  dredged  material 
management  options  that  may  be 
referenced  in  subsequent  site  specific 
environmental  documents  for 
individual  projects.  Future  individual 
HS/EKs  will  extend  the  analyses  for  the 
dredging  and  disposal  of  a  particular 
project  material  to  specific  sites 
identified  through  the  management 
policy  or  policies. 

FOR  RIRTHER IMFORMATION  MHO  TO  BE 
PLACED  ON  1ME  MANJNO  UST  CONTACT: 
Ms.  Amy  Zimpfer,  Chief.  Wetlands, 
Oceans  and  Estuaries  Brand),  U^PA, 
75  Hawthorne  Street  (W-7-1).  San 
Francisco,  California  94105,  Telef^one: 
415-744-1953,  Mr.  Ed  Anton.  Chief. 
Division  of  Water  Rights.  SWRCB,  P.O. 
Box  2000,  Sacramento,  California 
95812-2000.  Telephone:  916-657-1359. 
Si^Pt^MENTARY  INTOflMATION: 
Navigation  diannel  maintenance  and 
improvements  are  essential  to  the 
nation's  ability  to  effectively  compete  in 
international  import/export  markets. 
The  Estuaiy  is  a  critioal  thorou^fisre  for 
the  nation's  increasing  role  in  Pacific 
Rim  trade  with  its  numerous  ports  and 
intennodal  links.  In  1980,  trade  with  the 
Pacific  Rim  nations  (^pen.  Korea, 
Taiwen.  Australia  and  other  countries  in 


the  Far  East)  accounted  for  cme-quarter 
of  the  Nation's  imports  and  exports; 
today  the  share  is  over  one-third  and 
rising.  USACE.  San  Francisco  District, 
currently  dredges  and  di^Kises  of  ovot 
four  million  cubic  yards  of  sediment 
annually  to  maintain  deep-  and  shallow- 
draft  faderal  navigation  uiannels  in  the 
region  (See  Figure  1).  Three  million 
additional  cubic  yards  of  sediment  are 
dredged  and  disposed  of  under 
Department  of  Army  permits.  In 
addition,  three  new  channel 
improvement  projects  have  been 
authorized  by  Congress,  requiring  the 
one-time  dredging  and  disposal  of  over 
16  million  cubic  yards. 

The  Estuary,  comprising  the  largest 
coastal  embayment  on  the  Pacific  Coast 
of  the  United  States,  is  a  significant 
habitat  for  freshwater,  anadromous  and 
marine  fish  and  other  aquatic  and 
terrestrial  species  with  high  resource 
and  economic  values  to  the  region. 
There  are  concerns  about  the  adverse 
efiects  to  these  resources  firom  dredging 
and  aquatic  disposal  of  dredged 
sediments.  Most  of  the  material  dredged 
within  the  Estuary  is  disposed  at  three 
in-Bay  sites  in  San  Pablo  and  San 
Francisco  Bays.  However,  due  to 
capacity  limitations  and  environmental 
concerns,  these  disposal  sites  may  not 
be  able  to  meet  the  long  term  regional 
requirements.  Also,  there  are  desires 
within  the  region  to  use  dredged 
materia]  as  a  resource  for  a  variety  of 
beneficial  applications  instead  of  meiely 
disposing  of  it  as  a  waste. 

To  address  these  concerns  and 
desires,  a  five-phase  Long  Term 
Management  Strategy  (LTMS)  for 
dredging  and  dredged  material  disposal 
was  initiated  for  the  region  in  January 
1990.  An  LTMS  consists  of  five  phases: 
Phase  I.  Evaluate  Existing  Management 
Options;  Phase  11,  Formulate 
Alternatives;  Phase  IB.  Analysis  of 
Ahematives;  Phase  IV,  Implementation; 
and  Phase  V,  Review  and  Update.  The 
San  Francisco  LTMS  completed  Phase  I 
in  July  1990;  its  results  indicated  that  a 
broader  disposal  array  was  necessary  to 
meet  the  region's  future  dredging 
requirements  and  that  the  rest  of  the 
LTMS  process  should  be  undertaken. 
Before  commencing  Phase  n,  the  LTMS 
Executive  Committee  adopted  four  goals 
to  guide  future  activities.  Tlwy  are  to: 
(1)  maintain  in  an  economically  and 
environmentally  sound  manner  those 
channels  necessary  for  navigation  in  the 
San  Francisco  Bay  and  estuary,  and  to 
eliminate  unnecessary  dredging 
activities  in  the  Bay  and  Estuary;  (2) 
conduct  dredged  material  disposal  in 
the  most  environmentally  sound 
manner  (3)  maximiis  the  use  of 
dredged  materiak  as  a  resource;  and  (4) 


establish  a  cooperative  permittii^ 
fiamework  for  dredging  activities.  These 
goals  will  firame  Phase  m  analyses  and 
Phase  IV  actions.  The  LTMS  Phase  IV. 
implemantatiun  of  the  sheeted  strategy, 
will  provide  the  framework  for  future 
management  and  regulatory  decisions 
regarding  dredging  and  disposal 
activities.  After  acceptance  of  the  policy 
in  lata  1994,  Phase  IV  activities  will 
commence. 

Phase  n  is  nearing  completion.  The 
evaluation  of  dredged  material 
management  ahematives  (Phase  m)  will 
begin  in  late  1993.  The  program's 
implementation  (Phase  IV)  will  begin  in 
August  1994.  The  LTMS  process  is 
developing  a  dredged  material 
management  plan  through  consensus 
among  the  many  Bay  agendas  and 
interest  groups  cxmcemed  about 
dredging  ana  disposal  issues.  Tlie  OS/ 
EIR  will  complement  the  dedsion- 
making  process  currently  underway  to 
reach  the  implementation  phase  of  the 
LTMS. 

USEPA.  USAGE.  SFBRWQCB/ 
CVRWQCB,  BCDC  and  the  State  Lands 
Commission  (SLC)  coliectivaty  haw 
responsibility  for  rsgulation  of  aquatic 
disposal  of  dredged  material.  USAGE 
and  USEPA  are  federal  agondas 
mandated  with  maintononoa  of 
Congressional  ly  authoriaod  navigstioa 
channels  and  protection  of 
environmental  rasouroea.  respectively. 
The  SWRCB's  ExecuUw  Dtroctor,  bMK) 
on  recommendations  from  the 
SFBRWQCB  and  CVRWQCB.  iasues 
Section  401  (Clean  Water  Act)  pennits 
for  activities  in  the  Estuary's  waters  and 
adjacent  tributaries  within  their 
jurisdictional  boundaries.  BCDC  is  the 
State  of  California  coastal  aooe  agency 
responsible  for  protection  of  San 
Francisco  Bay  and  a  100-foot  band 
around  its  shoreline.  SLC  issues  pennits 
for  dredging  and  disposal  activities 
affecting  the  State's  sovereign  tidal  and 
submerged  lands  writhin  Son  Francisco 
Bay  and  the  Sacramento-San  Joaquin 
Delta,  and.  as  such,  is  a  ResponsiMe  and 
Trustee  Agency  under  CEQA. 

Together  they  are  the  key  agendas  in 
the  LTMS — a  regional  multi-«^ncy. 
miilti-interest  coalition  to  address 
dredging  aiKl  disposal  in  the  Bay.  The 
LTMS  Executive  Committee  consists  of 
the  ENvision  Engineer  (USACE,  South 
Pacific  Division),  the  LTMS  Program 
Man^r  (USAGE,  South  Padfic 
Division),  the  Rogional  Administrator 
(USEPA).  Chair  of  the  SFBRWQCB. 
Chair  of  the  BCDC,  and  the  Stole 
Dredging  Coordinator  (SWRCB).  The 
District  Engineer  (USAGE.  San 
Frandsco  District),  the  Oirador  of  the 
Water  Management  Division  (USEPA), 
the  Executive  Diredor  of  the  SWRCB. 
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the  Executive  Officer  of  the 
SFBRWQCS.  and  the  Executive  Director 
of  the  BCDC  constitute  the  LTMS 
Management  Conunittee. 

These  agencies  and  the  other  regional 
navigation  and  environmental  interests 
developed  a  study  plan  for  the  LTMS's 
conduct.  They  work  together  to  oversee 
the  on-going  technical  studies  imder 
Phase  n.  At  the  conclusion  of  the 
second  phase,  the  LTMS  will  analyze 
the  technical  findings  and  develop  a 
regional  strategy  for  management  of 
future  activities  (Phase  IH).  The 
regulatory  agencies,  in  coordination, 
will  adopt  an  implementation  plan  to 
fulfil]  the  management  policies  selected 
for  implementation  in  Phase  IV. 

ALTERNATIVES:  Management  policies  that 
will  be  considered  in  the  Ehaft  EIS/EIR 
include,  but  are  not  limited  to,  the 
following: 

•  Least  Cost-Environmentally 
Acceptable  Alternative.  Under  this 
poUcy,  the  preferred  disposal  alternative 
is  determined  using  individual  project 
parameters  and  selected  based  on  the 
least  cost— environmentally  acceptable 
option.  This  approach  is  the  USAGE 
ciurent  policy,  and  might  be  considered 
the  "No  Action"  alternative  by  some. 
This  policy  option  would  also  respond 
to  requests  for  acknowledgment  of 
market  forces  in  determining  disposal 
options. 

•  Beneficial  Reuse  Alternative.  Under 
this  policy  alternative,  the 
establishment  and  use  of  dredged 
sediment  as  a  resource  would  be  the 
primary  thrust  for  all  dredged  material 
relocation  activity.  Only  if  a  beneficial 
reuse  of  the  material  (such  as  wetland 
restoraticm.  levee  stabilization,  or 
landfill  cover)  is  shovs'n  to  be  infeasible 
or  unsupportable  for  a  specific  project 
could  other  disposal  options  (e.g., 
dispersive  or  nondispersive  aquatic 
disposal)  be  considered. 

•  Nontidal  or  Upland  Disposal 
Alternative.  This  policy  option  holds 
that  disposal  of  dredged  material  on 
land  or  in  nontidal  environments  is 
environmentally  preferable  to  aquatic 
disposal.  All  projects  would  utilize 
upland  options  luless  it  was  shown  that 
it  was  inreasible  or  unsupportable  for 
the  project  to  do  so. 

•  Dispersive  In-Bay  Aquatic  Disposal 
Alternative.  Historically,  dredged 
material  discharges  in  the  Estuary  have 
been  at  numerous  dispersive  disposal 
sites — possibly  as  many  as  twenty-three 
in  the  late  1960s.  Under  this  policy, 
aquatic  discharges  at  historically 
utilized  sites  would  be  the  preferred 
alternative.  Only  if  the  dredged  material 
was  determined  to  be  unsuits^le  for 
dispersive  aquatic  disposal  (i.e.. 


characterized  by  approved  testing 
protocols)  could  other  disposal 
alternatives  (eg.,  aquatic  or  upland 
confined  disposal)  be  used. 

•  Ocean  Disposal  Alternative.  Under 
this  policy  dredged  material  determined 
to  be  acceptable  for  ocean  disposal 
would  be  disposed  at  an  USEPA 
designated  ocean  disposal  site.  Material 
not  acceptable  for  ocean  disposal  would 
be  tested  for  its  acceptability  in  other 
environments  (either  in-Bay,  nontidal  or 
upland)  and,  based  on  these  testing 
results,  would  be  deemed  acceptable  for 
discharge  by  the  project  sponsor  at  any 
suitable  site. 

•  Directed  Option  Alternative.  Under 
this  policy  alternative,  an  LTMS 
decision  framework  would  be  used  by 
all  the  regulatory  agencies  and  wouldf, 
consistent  with  established  site  and 
project  managemen'.  criteria,  direct 
individual  dredging  projects  to  specific 
disposal  options.  Some  of  the  decision- 
making criteria  to  be  considered  will 
probably  include  sediment  volume, 
sediment  quality,  technical  feasibility, 
beneficial  reuse  opportunities  and 
project  costs.  In  such  a  policy 
alternative,  the  element  of  sponsor 
choice  would  be  substantially  removed, 
with  the  trade-off  being  a  directed 
response  to  achieve  a  higher  level  of 
regional  environmental  benefit,  though 
not  necessarily  at  the  least  cost. 

Companion  policies  may  be  called  for 
in  some  or  all  of  the  alternatives  above. 
Such  policies  might  include,  but  are  not 
limited  to:  overlaying  a  broad 
interagency  policy  utilizing  a 
combination  of  environmental/ 
economic  parameters  to  create  a  "win- 
win"  decision-making  framework  as 
suggested  in  the  first  goal  of  the  LTMS; 
the  equalization  of  costs  of  the  various 
options  through  a  subsidy,  market 
incentives  or  benefit  credits;  or 
establishment  of  appropriate  user  or 
tipping  fees  for  disposal  site  utilization 
to  fund  management  and  monitoring 
costs. 

At  this  time  several  significant  issues 
that  may  influf^nce  future  dredged 
material  management  policies  have  been 
identified.  These  issues  should  be 
considered  during  scoping  and  may 
need  to  be  analyzed  in  the  policy  EIS/ 
EIR: 

(1)  management  of  regional  disposal 
sites; 

(2)  establishment  of  user  fees  to  help 
pay  for  dredged  material  disposal  site 
management  and  monitoring,  as  well  as 
implementation  and  review  and  update 
activities  of  the  LTMS; 

(3)  development  and  operation  of 
multiuser  disposal  sites  in  an  "upland" 
setting,  with  emphasis  on  the  beneficial 
reuse  of  dredged  material,  and  to 


include  fiederal  and  state  support  and 
participation; 

(4)  government  or  regional  subsidies 
to  equalize  costs  between  aquatic  and 
nontidal  disposal  options; 

(5)  cost  implications  of  the  nontidal/ 
beneficial  reuse  option  and  ocean 
disposal  for  both  large  and  small 
projects; 

(6)  combining  small  projects  for 
economies  of  scale  to  increase  the 
feasibility  of  environmentally  desirable 
disposal  options; 

(7)  development  and/or  refinement  of 
standards  for  ocean,  in-Bay,  and  upland 
disposal  as  appropriate; 

(8)  development  of  management 
practices  to  reduce  the  size  and 
elevation  of  the  Alcatraz  Disposal  Site 
mound; 

(9)  identification  of  sites  to  handle 
material  deemed  unsuitable  for 
unconfined  disposal,  either  in  aquatic  or 
nonaquatic  environments; 

(10]  consideration  of  growth-inducing 
and  cumulative  impacts; 

(11)  need  for  and  evaluation  of 
mitigation  measures;  and 

(12)  identification  of  measures  to 
enhance  the  mutual  sustainability  of  the 
regional  maritime  economy  and  the 
Bay's  aquatic  environment  in  a  long 
term  fashion. 

SCOPmO:  USEPA  and  SWRCB  will  hold 
two  public  scoping  meetings  on 
Thursday.  July  29. 1993,  from  1:30  to 
3:30  p.m.,  and  from  7  to  9  p.m.  The 
meetings  will  be  held  at  the  San 
Francisco  Bay  Regional  Water  Quality 
Control  Board  offices  at  2101  Webster 
Street.  Conference  Rooms  4B/4C.  in 
Oakland.  California.  The  public  is 
invited  to  attend  and  provide  input 
regarding  the  scope  and  content  of  the 
NEPA/CEQA  document.  Written 
comments  on  this  Notice  of  Intent/ 
Notice  of  Preparation  should  be  sent  to 
both  of  the  contact  people  listed  above 
no  later  than  Friday.  August  20. 1993. 

The  scoping  process  for  the  Draft  EIS/ 
EIR  may  be  seen  as  a  continuation  of  the 
public  involvement  approach  that  has 
been  in  operation  since  the  initiation  of 
the  LTMS  study.  In  January  1990. 
USACE,  USEPA.  SFBRWQCB  and  BCDC 
convened  over  thirty  agencies  and 
organizations  with  interests  in  and 
concerns  about  dredged  material 
disposal  in  San  Francisco  Bay.  Over  the 
past  three  years,  the  LTMS  study  has 
established  several  committees  and 
work  groups  composed  of 
representatives  fi^m  these  interested 
agencies  and  organizations.  These 
committees  and  work  groups  have  met 
to  discuss  and  develop  the  technical 
tasks  required  to  achieve  the  stated 
LTMS  goals,  and  will  continue  to  meet 
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throughout  the  remainder  of  the  LTMS 
study. 

E5TMATE0  DATE  OF  DEIS/t)EIR  RELEASE:  In 

order  to  meet  the  August  1994 

timeframe  for  commencement  of  Phase 

IV  of  the  LTMS,  the  pubUc  draft  of  the 

EIS/EIR  is  scheduled  to  be  available  in 

February  1994  and  final  EIS/EIR 

available  in  June  1994. 

RESPOHSWLE  OfFICUL:  John  C.  Wise. 

Acting  Regional  Administrator.  USEPA 

Region  9. 

Rkhard  E.  Suidenon. 

Director.  Office  of  Federal  Activities. 

IFR  Doc.  93-17647  Filed  7-22-93.  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Raport  Pile.  1953] 

Petition  For  Reconsideration  of  Action 
in  Rulemalting  Proceeding 

July  19, 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239. 1919  M  Street,  NW. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
rrS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  August  9, 
1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subiect:  Amendment  of  section 

73.202(b).  Table  of  Allotments,  FM 

Broadcast  Stations.  (Coos  Bay. 

Oregon)  (MM  Docket  No.  93-18.  RM 

No.  8173) 
Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

WiUUm  F.  Galon. 

Acting  Secretary. 

IFR  Doc.  93-17480  Filed  7-22-93;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 
(FMa  Na  861  0065] 

United  Real  Batata  Brokara  of 
Roddand,  Ltd.;  Propoaad  Consent 
Agreement  WHh  Analyaia  To  Aid 
Put)lic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnOM;  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  fsderal  law  prohibiting 


unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  New  York 
provider  of  real  estate  brokerage  services 
from  restricting  exclusive-agency 
listings:  restricting  brokers  from 
soliciting  homeowners  with  current 
listings  for  future  business;  interfering 
with  the  cancellation  of  a  Usting;  and 
excluding  from  membership  brokers 
who  do  not  operate  a  full-time  office  in 
Rockland  County. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
RM  RIRTHER  INFORMATION  CONTACT: 
Michael  Bloom,  New  York  Regional 
Office,  Federal  Trade  Commission,  150 
William  Street,  13th  Fl.,  New  York,  NY 
(212)264-1200. 

SUPPt^MENTARY  MfomiATlON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  occordance  with 
S4.9(b){6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containiqg  Conaenl  Order  to 
Cease  and  Desist 

In  the  matter  of  United  Real  Estate  Brokers 
of  Rockland,  Ltd.  a  Corporation.  File  No. 
8610055. 

The  Federal  Trade  Commission  has 
initiated  an  investigation  of  certain  acts 
and  practices  of  United  Real  Estate 
Brokers  of  Rockland,  Ltd.,  a  corporation 
and  successor  by  merger  with  its  former 
wholly-owned  subsidiary,  Rockland 
County  Multiple  Listing  Systems,  Inc.  It 
now  appears  that  United  Real  Estate 
Brokers  of  Rockland,  Ltd.,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent"  or  "Rockland  MLS,"  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
frtim  the  acts  and  practices  being 
investieated. 

Rockland  MLS,  by  its  duly  authorized 
officer  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  agree 
that: 


(1)  Proposed  respondent  Rockland 
MLS  is  a  New  York  corporation.  *rith  its 
office  and  principal  place  of  business 
located  at  255  South  Middletown  Road, 
Nanuet,  New  York  10954. 

(2)  Proposed  respondent  admits  all 
the  jurisdictional  facts  set  forth  in  the 
draft  complaint  attached  hereto. 

(3)  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Comtrission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

(4)  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  60  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

(5)  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  attached 
hereto. 

(6)  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  CommissicHi,  and 
if  this  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  its  Rules,  the  Commission  may, 
without  further  notice  to  proposed 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effiact  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent's  address  as 
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stated  in  tkit  mffvuumtA  shall  constitute 
service.  Piopaeed  respondent  waives 
any  ri^  it  amy  hm^re  to  any  oth«r 
manner  of  service.  The  compiaint  may 
be  used  in  construing  the  tenns  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  intvrpretation  not 
contained  in  the  order  or  the  apieenient 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

(7)  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  her^y.  It  understands 
that  once  the  order  has  been  iasuedr  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondeot  hirthar  understands  that  it 
may  be  liable  for  dvil  penaltias  in  the 
amount  provided  by  law  for  each 
violation  of  dM  ordar  after  it  becones 
final. 

Order 

Defiaitioiu 

The  foUowring  definitions  shall  apply 
to  this  order 

(1)  "MnUple  Usting  service"  shall 
mean  a  daariagliouse  dirough  which 
member  reel  eaMe  brokerage  firms 
regularly  exdumge  information  on 
listings  of  real  «stat«  properties  and 
share  commisMORS  with  other  members. 

(2)  "ApplicMtf*'  shall  mean  any  owner 
or  co-o«mer  of  a  real  estate  brokerage 
firm  who  is  duly  tioansod  as  a  real  estate 
broker  within  the  SMe  of  New  York  and 
who  has  applied  on  behalf  of  his  or  her 
firm  for  membership  in  respondent's 
multiple  listing  service. 

(3)  "Member^  shall  mean  any  roal 
estate  broker  or  brolcOTage  firm 
representad  by  a  broker  ttMt  is  entitled 
to  participate  in  the  multiple  listing 
service  offered  by  Rockland  MLS. 

(4)  "listing  egreement"  shall  mean 
any  agreement  brtween  a  real  estate 
broker  and  a  property  owner  for  the 
provision  of  real  state  brokerage 
services. 

(5)  "Listing  broker**  shall  mean  any 
broker  who  Bsts  a  real  estate  property 
with  a  multiple  lining  service  pursuant 
to  a  listing  agreement  with  the  property 
owner. 

(5)  "Selling  broker**  shall  mean  any 
broker,  other  than  the  listing  broker, 
who  proctues  the  purchaser  for  a  listed 
property. 

[7]  "Occlusive  agency  listingf'  shall 
mean  any  listing  under  which  the 
property  owner  agrees  to  pay  the  broker 
and  agreed  oommisuon  if  this  property 
is  sold  through  any  real  estate  iHoker, 
but  reserves  the  right  to  sell  the  property 
personally  to  a  direct  buyer  (one  not 
procured  in  may  way  through  the  efforts 
of  any  broker)  at  aa  agreed  reduction  in 


the  commission  or  with  no  commission 
owed  to  the  broker. 

(8)  "Exclusive  right  to  sell  listing** 
shall  mean  any  listing  under  which  a 
property  owner  agrees  to  pay  the  broker 
an  agreed  commission  if  me  property  is 
sold,  whether  the  purchaser  is  procured 
by  the  broker  or  any  other  person, 
including  the  owner. 

(9)  "Blue  star  arrangement**  shall 
mean  any  listing  that  is  submitted  to 
Rockland  MLS  in  which,  pursuant  to 
the  property  owner's  request,  all 
appointments  to  show  the  property  an 
made  throu^  the  listing  tm>ker's  office. 

I 

It  is  ordered  that  respondent  Rockland 
MLS,  its  successors  and  assigns,  and  its 
directors,  officers,  committees,  agents, 
representatives,  and  employees,  directly 
or  indirectly,  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
operation  of  a  multiple  listing  service  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  ^all  forthwith  cease 
and  desist  from  adopting  or  maintaining 
any  rule  or  policy  or  taking  any  other 
action  that  has  the  purpose,  capacity, 
tendency,  or  effect  of: 

(A)  Restricting  or  interfering  with  the 
acceptance  or  publication  of  exclusive 
agency  listings  by  any  means,  including: 

(1)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  in  whidi 
property  owners  are  free  to  advertise  in 
newspapers  or  any  other  media  the  sale 
of  their  property, 

(2)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  accompanied 
by  a  blue  star  arrangement; 

(3)  Requiring  that  the  listing  broker 
receive  a  lesser  portion  of  the 
commission  for  exclusive  agency 
listings  than  for  exclusive  right  to  sell 
listings  when  another  member  broker 
sells  the  property;  or 

(4)  Adopting  or  enforcing  any  policy 
or  practice  that  treats  exclusive  agency 
listings  in  a  less  advantageous  manner 
than  exclusive  right  to  sell  listings  vrith 
respect  to  the  acceptance  and 
publication  of  photographs  and 
descriptions  of  the  listed  property 
disseminated  to  its  member  brokers; 
Provided,  however,  that  nothing 
contained  in  this  subpart  shall  preclude 
respondent  from  (a)  prohibiting 
homeowners  with  exclusive  agency 
listings  from  placing  their  own  "for 
sale"  sign  on  their  property  or  from 
advertising  below  the  listed  price  during 
the  term  of  the  listing;  fb)  requiring 
designation  of  the  listing  as  one  granting 
an  exclusive  agency;  (c)  charging  a 


reasonable  and  nondiscriminatory  fae 
based  on  costs  for  any  service  it 
provides;  or  (d)  imposing  terms 
applicable  to  all  listings  accepted  for 
publication  by  Rod^land  MLS. 

(B)  Restricting  or  interfering  with  the 
solicitation  of  a  listing  agreement  for 
any  property;  Provided,  however,  that 
nothing  contained  in  this  subpart  shall 
prohibit  respondent  from  adopting  or 
enforcing  any  reasonable  and 
nondiscriminatory  policy  that  prohibits 
any  member  from  using  information 
provided  to  it  by  Rockland  MLS  that 
pertains  to  a  specific  listed  property  in 
the  solicitation  of  a  listing  agreement  for 
that  property.  Such  reasonable  and 
nondiscriminatory  policy  may  include 
adoption  of  a  rebuttable  presumption 
that  any  member  soliciting  sellers  for 
listings  then  listed  with  Rockland  MLS 
by  another  member  used  information 
provided  to  it  by  Rockland  MLS  in  the 
solicitation,  as  long  as  the  soliciting 
member  may  fully  rebut  the 
presumption  by  providing  a  declaration 
under  oath  or  other  evidence  that  the 
solicitation  was  based  upon  information 
obtained  from  sources  other  than 
Rockland  MLS. 

{Q  Restricting  or  interfering  with  any 
member  and  property  owner  cancelling 
a  listing  before  the  listing's  expiration 
date:  Provided,  however,  that  nothing 
contained  in  this  subpart  shall  prohibit 
respondent  from:  (1)  requiring  notice  of 
the  cancellation,  including  a  copy  of  the 
cancellation  agreement;  and  (2)  charging 
a  reasonable  and  nondiscriminatory  fee 
for  any  service  it  provides  if  the 
property  subject  to  the  cancelled  listing 
is  sold  before  the  original  expiration 
date  of  the  listing  and  said  fee  is  not 
otherwise  owed  to  respondent  by 
another  member,  and  (3)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  of  any  service  it 
provides. 

(D)  Requiring,  urging,  recommending, 
or  suggesting  that  any  applicant  for 
membership  or  member: 

(1)  Operate  an  office  full-time  or 
engage  in  real  estate  brokeraj^e  full-time; 

(2)  Maintain  an  office  in  Rockland 
County; 

(3)  Be  a  domiciled  resident  of  the 
State  of  New  York;  or 

(4)  Pay  any  additional  initiation  fees 
or  any  other  fees  based  upon  the 
member's  or  applicant's  status  as  an  out- 
of-state  resident; 

Provided,  however,  that  nothing  in  this 
subpart  shall  prohibit  respondent  from 
adopting,  maintaining,  or  enforcing  any 
reasonable  and  nondiscriminatory 
policy  to  assure  that  its  members  are 
actively  engaged  in  real  estate  brokerage 
and  that  listings  published  on 
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respondent's  multiple  listing  service  are 
adequately  serviced. 

n 

It  is  further  ordered  that  respondent 
Rockland  MLS  shall: 

(A)  Within  thirty  (30)  days  after  this 
order  becomes  final,  furnish  an 
announcement  in  the  form  shown  in 
Appendix  A  to  each  member  of 
Rockland  MLS. 

(B)  Within  sixty  (60)  days  after  this 
order  becomes  Rnal,  amend  its 
constitution  and  by-laws,  operating 
procedure,  rules,  regulations,  policies  or 
procedures,  and  all  other  of  its  materials 
to  conform  to  the  provisions  of  this 
order  and  provide  each  member  with  a 
copy  of  the  amended  by-laws,  rules  and 
regulations,  and  other  amended 
materials. 

(C)  For  a  period  of  three  (3)  years  after 
this  order  becomes  final,  furnish  an 
announcement  in  the  form  shown  in 
Appendix  A  to  each  new  member  of 
Rockland  MLS  within  thirty  (30)  days  of 
the  new  member's  admission. 

m 

/( is  further  ordered  that  respondent 
Rockland  MLS  shall: 

(A)  Within  ninety  (90)  days  after  this 
order  becomes  final,  submit  a  verified 
written  report  to  the  Federal  Trade 
Qimmission  setting  forth  in  detail  the 
manner  and  form  in  which  Rockland 
MLS  has  complied  and  is  complying 
with  this  order. 

(B)  In  addition  to  the  report  required 
by  Paragraph  III(A).  annually  for  a 
period  of  three  (3)  years  on  or  before  the 
anniversary  date  on  which  this  order 
becomes  final,  and  at  any  such  other 
times  as  the  Federal  Trade  Commission 
or  its  staff  may  by  written  notice  to 
Rockland  MLS  require,  file  a  verified 
written  report  with  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  Rockland 
MLS  has  complied  and  is  complying 
with  this  order. 

(C)  For  a  period  of  five  (5)  years  after 
this  order  becomes  final,  maintain  and 
make  available  to  the  Commission  staff 
for  inspection  and  copying,  upon 
reasonable  notice,  all  documents  that 
relate  to  the  manner  and  form  in  which 
Rockland  MLS  has  complied  with  this 
order. 

(D)  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Rockland  MLS,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
Rockland  MLS  that  may  affect 


compliance  obligations  arising  out  of 
this  order. 

Appendix  A 

(Respondent's  Regular  Letterhead] 

As  you  may  be  aware,  the  Federal 
Trade  Commission  has  entered  into 
consent  decrees  with  several  multiple 
listing  services  in  order  to  halt  certain 
multiple  listing  service  practices  that 
have  been  alleged  to  be  unlawfiil 
restraints  of  trade.  To  avoid  litigation, 
respondent  United  Real  Estate  Brokers 
of  Rockland,  Ltd.,  as  successor  by 
merger  with  Rockland  County  Multiple 
Listing  Systems,  Inc.  has  entered  into 
such  a  consent  agreement.  The 
agreement  is  not  an  admission  that 
respondent  ("Rockland  MLS")  or  any  of 
its  members  has  violated  the  law.  For 
your  information,  Rockland  MLS  is 
prohibited  fi-om  adopting  or  maintaining 
any  rule  or  policy  or  taking  any  other 
action  that  has  the  purpose,  capacity, 
tendency,  or  effect  of: 

(A)  Restricting  or  interfering  with  the 
acceptance  or  publication  of  exclusive 
agency  listings  by  any  means,  including: 

(1)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  in  which 
property  owners  are  frro  to  advertise  in 
newspapers  or  any  other  media  the  sale 
of  their  property; 

(2)  Preventing  or  discouraging  its 
member  brokers  firom  accepting 
exclusive  agency  Ustings  accompanied 
by  a  blue  star  arrangement; 

(3)  Requiring  that  the  listing  broker 
receive  a  lesser  portion  of  the 
commission  for  exclusive  agency 
listings  than  for  exclusive  right  to  sell 
listings  when  another  member  broker 
sells  the  property;  or 

(4)  Adopting  or  enforcing  any  policy 
or  practice  that  treats  exclusive  agency 
listings  in  a  less  advantageous  manner 
than  exclusive  right  to  sell  Ustings  with 
respect  to  the  acceptance  and 
publication  of  photographs  and 
descriptions  of  the  listed  property 
disseminated  to  its  member  brokers: 
Provided,  however,  that  nothing 
contained  in  this  subpart  shall  preclude 
respondent  from  (a)  prohibiting 
homeowners  with  exclusive  agency 
listings  fi^om  placing  their  own  "for 
sale"  sign  on  their  property  or  from 
advertising  below  the  listed  price  during 
the  term  of  the  hsting;  (b)  requiring 
designation  of  the  listing  as  one  granting 
an  exclusive  agency:  (c)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  for  any  service  it 
provides;  or  (d)  imposing  terms 
applicable  to  all  listings  accepted  for 
publication  by  Rockland  MLS. 


(B)  Restricting  or  interfiaring  %vith  the 
solicitation  of  a  listing  agreement  fat 
any  property;  Provided,  however,  that 
nothing  contained  in  this  subpart  diall 
prohibit  respondent  from  adopting  or 
enforcing  any  reasonable  and 
nondiscriminatory  policy  that  prohibits 
any  member  from  using  information 
provided  to  it  by  Rockland  MLS  that 
pertains  to  a  specific  listed  property  in 
the  solicitation  of  a  listing  agreement  for 
that  property.  Such  reasonable  and 
nondiscriminatory  policy  may  include 
adoption  of  a  rebuttable  presumption 
that  any  member  soliciting  sellers  for 
listings  then  listed  with  Rockland  MLS 
by  another  member  used  information 
provided  to  it  by  Rockland  MLS  in  the 
solicitation,  as  long  as  the  soUdting 
member  may  fully  rebut  the 
presumption  by  providing  a  declaration 
under  oath  or  other  evidence  that  the 
solicitation  was  based  upon  information 
obtained  from  sources  other  than 
Rockland  MLS. 

(C)  Restricting  or  interfering  with  any 
member  and  property  owner  cancelling 
a  listing  before  the  Usting's  expiration 
date;  Provided,  however,  that  nothing 
contained  in  this  subpart  shall  prohibit 
respondent  from:  (1)  Requiring  notice  of 
the  cancellation,  including  a  copy  of  the 
cancellation  agreement;  and  (2)  charging 
a  reasonable  and  nondiscriminatory  fee 
for  any  service  it  provides  if  the 
property  subject  to  the  cancelled  listing 
is  sold  before  the  original  expiration 
date  of  the  listing  and  said  fee  is  not 
otherwise  owed  to  respondent  by 
another  member;  and  (3)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  of  any  service  it 
provides. 

(D)  Requiring,  urging,  recommending, 
or  suggesting  that  any  applicant  for 
membership  or  member 

(1)  Operate  an  office  full-time  or 
engage  in  real  estate  brokerage  full-time; 

(2)  Maintain  an  office  in  Rockland 
County; 

(3)  Be  a  domiciled  resident  of  the 
State  of  New  York;  or 

(4)  Pay  any  additional  initiation  fees 
or  any  other  fees  based  upon  the 
member's  or  applicant's  status  as  an  out- 
of-state  resident: 

Provided,  however,  that  nothing  in  this 
subpart  shall  prohibit  respondent  bom 
adopting,  maintaining,  or  oifordng  any 
reasonable  and  nondiscriminatory 
policy  to  assure  that  its  members  are 
actively  engaged  in  real  esttite  brokerage 
and  that  listings  published  on 
respondent's  multiple  lifting  service  are 
adequately  serviced. 
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RorktoM.lM<"l 

Am^is  ofFtopoa&d  Consent  Order  To 

The  Federal  Tiade  Commission  has 
accepted  an  i^reement  to  a  proposed 
consent  order  &i>m  United  Real  Estate 
Broken  of  Rockland,  Ltd..  also  known 
as  the  Roddand  County  Multiple  Listing 
System  tbersafter  'HocUand  MLS"). 
Tlie  piopond  oonssnt  order  has  been 
placed  on  l9ie  public  record  for  sixty 
(601  days  Ch  leuBplion  of  comments  by 
interrated  pcnons.  Comments  lecoived 
during  4ii8  petfod  will  become  pait  of 
the  public  Tvosrd.  After  sixty  (60)  days, 
the  CoBHBiMivii  will  again  review  the 
agreeoMBlt  VKi  the  comments  receiwd 
and  wiU  dKide  whether  it  should 
withdraw  froai  theapeement  or  make 
fiaal  tfa*  agreMHatt's  proposed  order. 


The  Complaint 

A  con^iMat  prepared  for  iscuancs  by 
the  Commission  along  with  the 
proposed  order  alleges  that  Rockland 
IAS  unreasonably  restrained 
competition  among  residential  real 
estate  brokers  in  Rockland  County,  New 
Yoii.  in  violadan  of  section  5  of  the 
Federal  Trade  Comniission  Act. 
Accar£ng  to  Hie  complaint,  Rockland 
MLS  opetatBi  •  multiple  listing  service 
CKOS").  the  compl^nt  further  alleges 
that  Roddand  MLS's  members  agree  to 
submit  aH  Bstings  of  reeidentlBl  real 
estate  located  wtthin  Rockland  County 
for  pobUcaticn  to  tiie  entire  membership 
of  the  MLS,  and  to  share  commissions 
with  thoae  member  brokers  that 
successiiilly  locate  pnrchasers  for 
propel  ties  Bsted. 

The  corapWiit  rilages  diat  Roddand 
MLS  unlawfully  restrained  its  memftwr 
brokers'  aooaptanoe  and  sale  of 
exclusi^«  afHK^  listings  relative  to 
exclusive  right  to  a^  liatings,  and 
thereby  unreaaonably  inhibited 
homeowner  efforts  to  compete  by  selling 
their  property  on  their  own.  An 
"exclusive  agency  Kstnig**  is  an 
agreement  whereby  the  property  owner 
does  not  pay  a  oomniasion.  or  pays  a 
reduced  commission,  if  he  or  she  makes 
the  sale  directly,  «vithout  the  assistance 
of  a  broker.  An  "exclusive  right  to  sell 
listing"  is  an  agreement  whereby  the 
property  owner  agrees  to  pay  the  broker 
a  commission  regardless  of  whether  the 
purdiaaer  is  located  by  the  broker  or 
any  other  person,  induding  the  owner. 

The  complaint  alleges  that  Rocklerad 
MLS  reatrained  aooeptance  of  exclxisive 
agency  listings  by:  Refusing  to  publish 
on  the  MLS  axcktsive  agency  listings 
that  permit  aay  mnnmar  of  homeowner 
advertisi^  laAising  to  allow  property 
owners  to  have  the  listing  broker  make 


all  appointannts  to  show  Am  tMupeity, 

limiting  the  listing  broker  share  of  the 
commission  to  20%  for  exclusive 
agency  listings  where  another  member 
broker  sells  tae  property;  and 
publishing  exclusive  agem^  listings  in 
its  weekly  listings  book  wimout  the 
description  or  photograph  that  normally 
accompanies  exclusive  ri^  to  sell 
listings. 

The  complaint  further  alleBes  &at 
Rockland  MLS  has  severri  omer  by-laws 
and  practices  that  unreasonably  leMiain 
compMtion  among  brokers:  tl) 
Prohibiting  any  member  other  tiian  the 
listing  broker  from  solidting  the  listing 
of  any  property  until  after  the  listing 
expires;  (2)  foibidding  cancellation  of 
the  listing  agreement  unless  the  owner 
a^ees  to  pay  the  listing  broker  a 
commission  if  the  property  is  sold 
during  the  balance  of  the  period  of  the 
listing;  and  (3)  requiring  member  and 
applicant  brokers  to  operate  a  full-time 
real  eatale  brol»rage  office  in  Roddend 
County  and  be  a  domictfed  resident  of 
the  State  of  New  Yoric,  and,  where  this 
requirement  is  not  enforced,  requiring 
that  outof-state  brokers  pay  an 
initiation  iee  tiiat  is  substantially  higher 
than  the  fee  charged  to  New  York  State 
residents. 

The  tendency  or  aOect  of  these 
practioas,  as  alleged  in  the  oooiplattti, 
are  to  injure  consumers  by.  amoog  other 
things,  restraining  brokers  from 
competition  with  relied  to  the 
commissions  they  cfaai^  for  their  real 
estate  brokerage  services,  unreasonably 
restraining  the  entry  of  new  competing 
brokerage  firms,  and  substantially 
limiting  consumers'  abilities  to  choose 
among  a  variety  of  broVerage  Gnas 
competing  on  the  basis  of  price,  contract 
terms,  and  services. 

The  Proposed  Order 

TTje  proposed  order  would  prohibit 
Rodduid  MLS  from  restricting  or 
interfiBring  with  the  acceptance  or 
publication  of  exclusive  agency  Hstlngs 
by  any  means.  The  order,  however, 
would  allow  Rockland  MLS  to:  (a) 
Prohibit  homeowners  with  exclusive 
agency  listings  from  pladng  their  own 
"far  sale"  sign  on  their  property  or  from 
advertising  below  the  listed  price  during 
the  term  of  the  listing;  M  reqmre 
designation  of  the  listing  as  one  granting 
an  exclusive  agency;  (c)  charge  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  for  any  servioe  it 
provides;  or  (d)  impose  terms  applicable 
to  all  listings  accepted  for  publication 
by  Rockland  MLS. 

The  proposed  order  would  also 
prohibit  Rockland  MLS  from  restricting 
or  interfering  with  any  meaiber  and 
property  owner  cmceUing  a  listing 


befaielbe  iialiaefa  expiration  date.  The 
order,  however,  would  allow  Rockland 
MLS  to  require  notice  of  the 
cancellation  and  charge  specified 
reasonable  and  nondiscriminatory  fees. 
In  addition,  the  proposed  order  would 
prohibd  RoddHid  MLS  from  requiring 
or  recommendiiig  that  any  applkant  or 
member  operaie  an  office  full-time  or 
engage  in  real  estate  brokerage  full-time. 
maintain  an  office  in  Rockland  County. 
be  a  domidiad  resident  of  the  State  of 
New  York,  or  pay  any  additional 
initiation  fees  or  any  other  fees  based 
upon  the  meoaber's  or  applicant's  statns 
as  an  out-of^tate  resident  The  order, 
however,  would  aUow  Rockland  MLS  to 
adopt  any  reasonable  policy  to  assure 
that  its  meniben  are  actively  engaged  in 
real  estate  brokerage  and  that  they 
adequately  service  any  listings 
published  on  the  MLS. 

Finally,  the  order  would  prohibit 
Rockland  MLS  frtxn  restricting  the 
solidtation  of  homeowners  with  current 
listings  for  future  business.  Rockland 
MLS  would  be  allowed,  however,  to 
adopt  reasonable  rules  to  ensure  that 
member  brokers  do  not  use  proprietary 
information  (information  not  ouierwise 
available  to  competitors)  as  the  basis  for 
the  solicitation.  This  provision  wculd 
mean,  faf  example,  that  RocUand  }4LS 
could  prohAnt  member  brokers  from 
using  the  current  compilation  of  MLS 
listings  as  a  basis  for  selectively 
targeting  listed  home  sellers  for 
solidtation.  Under  the  order,  however, 
member  brokers  coiild  use  public 
information,  such  as  "for  sale"  signs  or 
newspaper  advertisements  of  open 
houses,  as  the  basis  for  selecting 
currently  listing  home  sellers  to  solidt 
for  future  relisting. 

Public  comment  is  specifically  invited 
on  the  appropriateness  of  this  order 
provisions.  For  example,  comments  are 
invited  on  the  potential  benefits  of 
removing  restrictions  on  solicitation, 
based  on  public  information,  of  current 
home  sellers  for  future  relisting  {such  as 
the  likely  extent  of:  increased 
solidtation  targeted  at  Hsted  home 
sellers;  increased  information  to 
consumers  about  brokerage  terms  and 
services;  and  increased  competiticm 
based  on  commission  rates,  listing 
terms,  and  services).  Comments  are  also 
invited  on  any  potential  costs  of 
removing  such  restrictions  on 
solicitation  (sudi  as  the  impact,  if  any, 
on:  the  ability  of  the  MLS  to  police  any 
ban  on  members'  use  of  current  MLS 
listing  information  for  solidtation;  Ae 
level  of  cooperative  sales  efforts;  and  the 
level  of  use  of  "for  sale"  signs  and  open 
houses). 

Finally,  comments  are  invited  on  fte 
merits  of  a  disclosare  requirement  as  an 
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alternative  to  the  solicitation  provision 
in  the  cuirently  proposed  consent.  Such 
a  requirement  might  order  member 
brokers  to  disclose  to  potential  sellers 
(1)  all  restrictions  on  solicitation  for 
relistings  and  (2)  the  conditions  under 
which  consumers  with  existing  listing 
contracts  may  initiate  contact  and 
contract  for  a  future  listing  with  brokers 
other  than  the  one  holding  the  existing 
listing. 

The  proposed  order  would  require 
Rockland  MLS  to  inform  its  members 
about  the  consent  order;  to  conform  its 
by-laws  and  rules  to  the  order;  to  file 
compliance  reports;  to  maintain  and 
make  available  to  the  Federal  Trade 
Commission  staff  certain  documents; 
and  to  give  advance  notice  of  any 
change  in  Rockland  MLS  that  may  affect 
its  compUance  obligations. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  oRicial  interpretation  of 
the  agreement  and  propKised  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretcay. 

Separate  Stalament  of  CooamiMioiMr  Mary 
L  Aicaanaga  Coacarriog  in  Part  and 
DinantiiigiaPart  is  United  Raal  Estal* 
Brokan  of  Rockland.  Ltd..  File  861-005S 

I  have  voted  to  publish  the  proposed 
consent  order  for  conunent.  In  general,  the 
proposed  order  is  consistent  with  previous 
Commission  orders  in  cases  involving 
multiple  listing  services.  I  write  separately  to 
note  my  dissent  from  Paragraphs  I.A.3  and 
I.B  of  the  proposed  order. 

Paragraph  I.A.3  of  the  proposed  order 
provides  that  Rockland  must  cease  requiring 
that  the  listing  broker  receive  a  lesser  share 
of  the  commission  for  exclusive  agency 
listings,  as  deflned  in  the  order,  than  for 
exclusive  right  to  sell  listings,  as  defined, 
when  another  broker  makes  the  sale.  On  its 
face,  the  provision  appears  to  require  only 
that  Rockland  cease  discriminating  against 
exclusive  agency  listings.  What  is  not 
apparent  from  the  taca  of  the  order  is  that 
Paragraph  I.A.3  applies  to  Rockland's 
multiple  listing  service  rule  that  fixes  the 
commission  split  between  listing  and  selling 
brokers.  To  the  extent  that  the  order  applies 
only  to  the  discriminatory  aspect  of  the  split 
and  not  to  the  fact  that  the  split  is  fixed,  the 
provision  may  implicitly  approve  the  fixed 
split,  which  appears  to  be  inconsistent  with 
Commission  precedent. 

Iq  Multiple  Listing  Service  Mid  County, 
Inc.,  110  F.T.C  482  (1988),  the  Commission's 
complaint  alleges  that  a  multiple  listing 
service  rule  fiidng  maximum  commission 
splits  for  listing  brokers  "deprivelsj 
consumers  of  the  advantages  of  competition 
among  •  •  •  [brokers]  to  list  and  to  sell 
residential  real  estate,"  id.  at  485,  and  the 
order  bars  the  MLS  from  "(flixing*  •  •  any 
rate,  range  or  amount  of  any  division  or  split 
of  commission  or  other  fees  between"  selling 
and  listing  brokais.  Id.  at  489.  Indeed,  in  two 


other  multiple  listing  service  cases,  Puget 
Sound  1  and  Bellingham-Whatcom.i  the 
Commission  even  prohibited  so-called 
"default"  split  rules  that  specified  how  the 
commission  should  be  split  in  the  apparently 
rare  situations  in  which  the  listing  broker 
foiled  to  specify  the  split.'  There  Is  no 
apparent  reason  to  distinguish  between  the 
rule  implicitly  sanctioned  in  Rockland  and 
the  rule  prohibited  in  Mid  County,  and 
Rockland's  rule  mandating  the  split  for  ail 
listings  appears  more  like  than  the  default 
split  rules  prohibited  in  Puget  Sound  and 
Bellingham-Whatcom  to  have 
anticompetitive  effects. 

Paragraph  I.B  of  the  proposed  order 
requires  Rockland  to  eliminate  Its  restrictions 
on  broker  solicitation  of  listings  while  a 
listing  agreement  with  another  broker  Is  in 
effect.  This  provision  of  the  order  Is 
consistent  with  precedent.  As  our  learning 
about  multiple  listing  services  has  increased, 
however,  the  efficiency  justification  for  anti- 
solicitation  rules  (to  prevent  brokers  from 
exploiting  the  efforts  of  the  listing  broker)  has 
liecome  more  clear  and  more  credible. 
Because  the  rule  now  appears  to  be 
justifiable,  and  in  the  absence  of  evidence  of 
anticom[>etitive  effects,  I  no  longer  can  find 
reason  to  believe  sufficient  to  challenge  the 
rule  under  Section  5  of  the  Federal  Trade 
Commission  Act 
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DEPARTMEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Interagency  Committee  on 
Developmental  Disabilities;  Meeting 

AGENCY:  Admiinstration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Interagency  Committee 
on  Developmental  Disabilities  (ICDD) 
was  established  in  1984  by  section 
10B(b)  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1984  (42  U.S.C.  6007(b)  to  "meet 
regularly  to  coordinate  and  plan 
activities  by  Federal  departments  and 
agencies  for  persons  with 
developmental  disabilities."  In  1990, 
the  Act  was  amended  to  provide  that  the 
meetings  be  open  to  the  public  and  that 


1  Puget  Sound  Multiple  Listing  Service,  Docket 
C-3300  (Aug.  2,  1990). 

zBellinghamWhatcom  (bounty  Multiple  Listing 
Service.  Docket  C-3299  (Aug.  3. 1990). 

>I  dissented  from  these  prohibitions,  on  the 
grounds  that  the  rules  did  not  aAect  the  level  of 
commissions,  did  not  mandate  the  division  of 
commissions  and  applied  only  wbeo  the  listing 
broker  (ailed  to  specify  a  split.  See  Separate 
Statement  of  Commissioner  Mary  L.  Azcuenaga. 
Concurring  in  Part  and  Dissantii^  in  Part  in  Puget 
Sound  and  BeUingham-Whatctim. 


a  notice  of  the  meeting  be  published  in 
the  Federal  Ragiater.  Under  section 
107(c)(1)(E)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6006(c)(1)(E)).  the 
Secretary  must  annually  report  on  "the 
accomplishments  of  the  interagency 
committee  in  comparison  to  the  goals 
and  objectives  of  such  committee."  The 
ICDD  is  chaired  by  the  Assistance 
Secretary  for  Special  Education  and 
Rehabilitative  Services  and  the 
Commissioner  of  the  Administration  on 
Developmental  Disabilities. 
MBSKM  AND  OOALS:  The  mission  of  the 
ICDD  is  to  promote  the  collaboration  of 
appropriate  Federal  departments  and 
agencies  to  improve  the  effectiveness  of 
Federal  programs  in  assisting  persons 
with  developmental  disabilities  to 
achieve  their  maximum  potential 
through  increased  independence, 
productivity,  and  integration  into  the 
community  and  in  such  other  ways  that 
assist  people  with  developmental 
disabilities  to  attain  a  more  normalized 
and  higher  quality  of  life. 

The  ICDD  has  adopted  the  following 
goals: 

•  To  exchange  information  on  Federal 
activities  that  affect  people  with 
developmental  disabilities  so  that  each 
agency  is  able  to  utilize  this  information 
in  managing  and  directing  its  programs: 

•  To  identify  the  needs  of  people 
with  developmental  disabilities  and 
barriers  to  achieving  the  goals  of  the 
Developmental  Disabilities  Act  and  to 
recommend  solutions  for  meeting  these 
needs  and  removing  these  barriers. 

•  To  establish  coordinated  planning, 
when  appropriate,  for  activities  that  ate 
complementary  or  similar; 

•  To  stimulate  joint  activities  (e.g., 
joint  research,  joint  development  of 
poUcies  and  regulations,  joint 
demonstration  or  evaluation  projects) 
among  the  affected  Federal  agencies. 

The  ICDD  meets  regularly  on  the  first 
Tuesday  in  December.  April  and 
August.  The  meeting  is  open  to  the 
public. 

DATES:  Tuesday,  August  3, 1993.  from 
9:30  a.m.  to  11:30  a.m. 
ADDRESSES:  Auditorium  of  the  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
L.  Pride,  room  325D,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington  DC  20201, 
(202) 690-6989. 

SUPPLEMENTARY  INFORMATION:  At  the 
meeting  the  ICDD  will  discuss;  (1)  Role, 
responsibilities  and  composition  of 
ICDD  subcommittees;  (2)  overview  of 
relevant  member  agency  activities. 
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If  a  sign  language  interpreter  is 
needed  please  notify  John  Pride  at  (202) 
690-6989  by  July  26. 

Dated:  June  29, 1993. 
Will  Wahlaia. 
Acting  Commissioner,  Administration  on 
Developmental  Disabilities. 
[FR  Doc.  93-17553  Filed  7-22-93;  8:45  am] 
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Computor  Matching  Program^ 

In  compliance  with  Public  Law  (Pub. 
L)  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  we 
are  publishing  a  notice  of  a  computer 
matching  program  that  ACT  will 
conduct  on  behalf  of  itself,  the  Health 
Care  Financing  Administration  (HCFA) 
and  Food  and  Nutrition  Service  (FNS). 
utilizing  Veterans  Affairs  pension  and 
compensation  information  and  New 
York  State  Department  of  Social 
Services  (NYSDSS),  South  Dakota 
Department  of  Social  Services  (SDDSS) 
and  Tennessee  Department  of  Human 
Services  flDHS)  public  assistance  client 
records. 

A00RCSSE8:  Interested  parties  may 
comment  on  this  notice  by  writing  to 
the  Director,  Office  of  Information 
Systems  Management,  Administration 
for  Children  and  Families,  Aerospace 
Building,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20047.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 

FOR  RJRTNCR  MKMMATION  CONTACT: 
Director,  Office  of  Information  Systems 
Management.  Administration  for 
Childien  and  Families,  Aerospace 
Building,  370  LTnfant  Promenade,  SW., 
Washington.  DC  20047  Telephone 
Number  (202)  401-6960. 

DATES:  We  filed  a  report  of  the  subject 
ACF  matching  program  with  the 
Committee  on  Government  Affairs  of  the 
Senate  and  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Regulatory  Affairs,  the  Office  of 
Management  and  Budget  (0MB)  on  July 
19, 1993. 

Privacy  Act  of  1974;  Computer 
Matching  Programs— Department  of 
Veterans  Affairs 

AGENCY:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Publication  of  notice  of 
computer  matching  to  comply  with 
Public  Law  (Pub.  L)  100-503.  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988. 
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8UPPLEMENTARV  MFOMUTKM: 

A.  General 

Public  Law  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  Benefits.  The  law  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State  and  local  government  records. 

The  amendments  require  Federal 
Agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
source  agencies; 

(2)  Provide  notification  to  applicants 
and  beneficiaries  that  their  records  are 
subject  to  matching; 

(3)  Verify  match  findings  before 
reducing,  suspending  or  terminating  an 
individual's  benefits  or  payments; 

(4)  Furnish  detailed  reports  to 
Congress  and  OMB;  and 

(5)  Establish  a  Data  Integrity  Board 
that  must  approve  match  agreements. 

B.  ACF  Computer  Match  Subiect  to 
Public  Law  100-503 

Below  is  a  brief  description  followed 
by  a  detailed  notice  of  a  computer 
match  that  ACF  will  be  conducting  as  of 
July  30. 1993  or  later. 

ACF  computer  match  with 
Department  of  Veterans  Affairs  (VA). 
Purpose:  To  detect  and  determine  the 
amount  of  benefit  overpayment  to 
public  assistance  recipients  by  verifying 
client  VA  pension  and  compensation 
circumstances  using  VA  automated  data 
files. 

Dated:  July  19, 1993. 

Lanmce  f.  Love. 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Notice  of  Computer  Matching 
Program.  New  York  State  Department  of 
Social  Services  (NYSDSS),  South  Dakota 
Department  of  Social  Services  (SDDSS) 
and  Tennessee  Department  of  Human 
Services  (TDHS)  public  assistance  client 
record  matching  with  VA  compensation 
and  pension  records. 

A.  Participating  Agencies 

ACF.  VA.  NYSDSS,  SDDSS  and 
TDHS. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  provide  SDDSS,  TDHS  and 
NYSDSS  with  data  from  the  VA  benefit 
and  compensation  file.  SDDSS,  TDHS 
and  NYSDSS  will  provide  ACF  with  a 
file  of  Medicaid,  aid  to  Families  with 
Dependent  Children  (AFDC).  general 


assistance  and  Food  Stamp  clients.  VA 
will  provide  ACF  with  a  file  of 
individuals  receiving  VA  compensation 
and  pension  benefits.  ACF,  on  behalf  of 
itself,  HCFA,  and  FNS  will  match  the 
SDDSS,  TDHS  and  NYSDSS  files  with 
the  VA  file  and  provide  SDDSS,  TDHS 
and  NYSDSS  with  VA  pension  and 
compensation  benefit  information. 
NYSDSS,  SDDSS  and  TDHS  will  use  the 
VA  information  to  determine  the  value 
of  using  VA  information  to  verify  client 
circumstances  and  to  initiate  adverse 
action  when  appropriate. 

C  Authority  for  Conducting  the 
Matching  Program 

ACF.  HCFA.  and  FNS  have  an 
obligation  to  assist  State  Public 
Assistance  Agencies  in  their  efforts  to 
verify  client  circumstances  when 
determining  an  applicant's  eligibility  for 
public  assistance  benefits.  The  most 
cost-effective  and  efficient  way  to  verify 
client  declarations  of  income 
circumstances  is  by  means  of  a 
computer  match. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

VA  will  disclose  information  frt)m  the 
VA  Compensation,  Pension,  and 
Education  and  Rehabilitation  Records — 
'  VA  (58  VA  21/22),  contained  in  the 
Privacy  Act  Issuance^  1989 
compilation.  Volume  D,  Pages  918-922 
and  as  amended  in  Federal  Register  56 
FR  15667.  April  17, 1991. 

ACF  will  match  this  information  with 
NYSDSS.  SDDSS  and  TDHS  Client 
Eligibility  files. 

E.  Inclusive  Dates  of  the  Match 

This  computer  match  will  begin  no 
sooner  than  30  days  bom  the  date  HHS 
publishes  a  Computer  Matching  Notice 
in  the  Federal  Register  or  30  days  from 
the  date  copies  of  the  approved 
agreement  and  the  notice  of  the 
matching  program  are  sent  to  the 
Congressional  committee  of  jurisdiction 
under  subsections  (o)(2)(B)  and  (r)  of  the 
Privacy  Act,  as  amended,  or  30  days 
from  the  date  the  approved  agreement  is 
sent  to  the  Office  of  Management  and 
Budget,  whichever  is  later,  provided  no 
comments  are  received  which  result  in 
a  contrary  determination.  This  is  a  one- 
time match  not  subject  to  renewal. 

F.  Address  for  Receipt  of  PubHc 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  to  the  Director.  Office  of 
Information  Systems  Management. 
Administration  for  Children  and 
Families.  Aerospace  Building,  370 
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LTiifiEint  Promenade,  SW.,  Washington, 
DC  20047. 

[FR  Doc  93-17515  Filed  7-22-93;  8:45  am] 
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Centara  for  Diaaaaa  Control  and 
Prevention 

Adviaory  Commlttoe  for  k^uiy 
Prevention  and  Control;  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  9  a.m.-5  p.m.. 
August  9, 1993;  9  a.m.-5  p.m.,  August 
10. 1993. 

Place:  Swissotel  Atlanta,  3391 
Peachtree  Road.  NE..  Atlanta,  Georgia 
30326. 

Status:  Qosed  9  a.m.-l:30  p.m., 
August  9;  Open  1:30  p.m.-5  p.m., 
August  9:  Open  9  a.m.-5  p.m..  August 
10. 

Purpose:  The  committee  will  continue 
to  make  recommendations  on  policy, 
strategy,  objectives,  and  priorities 
including  the  balance  and  mix  of 
intramural  and  extramural  research: 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control, 
the  development  of  new  technologies 
and  their  application;  and  review 
progress  toward  injury  prevention  and 
control. 

Matters  To  Be  Discussed:  This 
meeting  will  convene  in  closed  session 
from  9  a.m.  to  1:30  p.m.  on  August  9, 
1993.  The  purpose  of  this  closed  session 
is  for  the  Science  and  Program  Review 
Work  (koup  to  consider  injury  control 
research  grant  applications 
recommended  for  further  consideration 
by  CDC's  Injury  Research  (kant  Review 
Committee.  The  full  committee  will 
then  vote  on  a  funding 
recommendation.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
secticm  SS2(c)(4)  and  (6).  title  5  U.S.C. 
and  the  Determination  of  the  Associate 
Director  for  Policy  Coordination,  CDC. 
pursuant  to  Public  Law  92-463.  After 
the  closed  session,  the  full  committee 
will  discuss  the  progress  in  the 
development  of  the  National  Center  for 
Injury  Prevention  and  Control,  current 
violence  prevention  activities,  the 
Second  World  Conference  on  Injury 
Control,  injury  control  marketing,  and 
current  le^lation  activity.  The  State 
and  Territorial  Injury  Prevention 


Directors  Associauon  will  also  provide 
an  update. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  J.  Waxweiler,  Ph.D.,  Acting 
Executive  Secretary.  ACIPC,  National 
Center  for  Injury  I^evention  and 
Control.  CDC,  4770  Buford  Highway. 
NE..  Mailstop  F-41,  Atlanta,  GeiM^gia 
30341-3724,  telephone  404/488-4031. 

Dated:  July  19. 1993. 
Ehria  Hilyer, 

Associate  Dinctorfor  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-17533  Filed  7-22-93;  8:45  ami 
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Netionel  Committee  on  VHal  and  Heelth 
Statlatica  Subcommittee  on  Medteal 
Claaelficetlon  Syateme;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on 
Medical  Classification  Systems. 

Time  and  Date:  9  a.m.-5  p.m., 
September  9, 1993. 

Place:  Hubert  H.  Humphrey  Building, 
room  503A,  200  Independence  Avenue, 
SW..  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will 
review  and  finalize  its  report  to  the 
NCVHS  to  recommend  a  single 
procedure  classification  system;  discuss 
major  issues  and  recommendations  from 
the  September  8, 1993,  NCVHS 
Executive  Subcommittee  public  meeting 
concerning  revision  of  the 
"International  Classification  of 
Impairments.  Disabilities  and 
Handicaps",  World  Health 
Organization,  1980;  and  discuss  issues 
relating  to  the  implementation  of  the 
International  Classification  of  Diseases, 
Volume  10. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS.  NCHS. 
CDC.  room  1100.  Presidential  Building, 
6525  Belcrest  Road.  Hyattsville, 
Maryland  20782.  telephone  301/436- 
7050. 

Dated:  July  19, 1993. 
ElvinHilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  andPrevenUon 
(CDC). 

[FR  Doc  93-17532  FHed  7-22-93;  8:45  am] 
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Notional  Committee  on  VKal  and  HeeHli 
Statietlce;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS) 
Executive  Subcommittee. 

Time  and  Date:  9  a.m.-4  p.m.. 
September  8, 1993. 

Place:  Hubert  H.  Hiunphrey  Building, 
room  503A,  200  Independence  Avenue, 
SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  To  obtain  public  comments 
on  needed  revisions  of  the 
"International  Classification  of 
Impairments,  Disabilities  and 
Handicaps"  (lODH),  published  by  the 
Worid  Health  Organization  (WHO)  in 
1980.  The  lODH.  a  manual  of 
classification  relating  to  the 
consequences  of  disease,  has  been  used 
extensively  in  other  countries  but  has 
received  only  limited  use  in  the  United 
States.  This  meeting  provides  an 
opportunity  for  current  users, 
prospective  users,  and  persons  who 
have  not  been  able  to  use  the  lODH  for 
some  specific  reason  to  have  input  into 
the  first  revision.  It  is  anticipated  that  ■ 
summary  of  all  comments  received  will 
be  presented  at  the  WHO  First  Revision 
Conference  to  be  held  in  Washington. 
DC.  on  December  7-10. 1993. 

Matters  to  be  Discussed:  There  wrill  be 
a  brief  review  of  the  concepts,  structure, 
and  definitions  of  the  lODH  and  the 
relationship  of  the  lODH  to  the 
"International  Classification  of 
.  Diseases."  To  the  extent  that  time 
permits,  public  comments  will  be 
permitted  regarding  applications  of  the 
IQDH  to  national  and  state  level  data 
systems  in  clinical,  research,  program, 
and  policy  settings;  evaluations  of 
strengths  and  limitations  of  the  lODH; 
and  specific  suggestions  for  needed 
revisions,  deletions,  and  expansions  to 
make  the  next  version  man  useful  for 
applications  in  the  United  States. 

m  order  to  be  placed  on  the  agenda 
to  make  public  comments  on  strengths 
and  limitations  of  the  lODH,  please 
submit  a  written  summary  of  comments, 
not  exceeding  five  pages,  to  the 
technical  contact  person  listed  below  by 
August  16, 1993.  Other  oral  comments 
and  germane  discussion  will  be 
accepted  at  the  discretion  of  the 
chairman  and  as  time  permits. 

Written  comments  from  persons  wdio 
do  not  expedt  to  attend  the  September 
8  meeting  should  be  submitted  to  the 
technical  contact  person  Usted  below  by 
August  16, 1993.  These  conunents  will 
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become  a  part  of  the  official  record  of 
the  meeting. 

Persons  with  disabilities  who  require 
special  accommodations  are  requested 
to  specify  their  needs  in  writing  to  the 

gmeral  information  contact  person 
^ed  below  by  August  22, 1993. 

Background  documents  on  the  ICIDH 
are  available  from  the  technical  contact 
person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  Additional 
Infoanation:  Technical  information: 
Gerry  E.  Hendershot,  Ph.D..  Cliief. 
Illness  and  Disability  Statistics  Branch. 
Division  of  Health  Interview  Statistics. 
NCHS,  CDC.  telephone  301/43&-7089. 
fax  301/436-6668  and  General 
infcnmation  on  logistics  and  special 
needs:  Ms.  Jackie  Adier,  Conference  and 
Committee  Assistant,  Program 
Development  Staff.  NCHS.  CDC, 
telephone  301/436-7122,  fax  301/436- 
4233.  Mailing  address:  NCHS,  CDC. 
6525  Belcrest  Road,  room  1100, 
Hyattsville,  Maryland  20782. 

Dated:  July  16, 1993.  I 

Associate  Director  Jot  Policy  Coordination. 
Centers  for  Disease  (>)ntrol  and  Prevention 
(CDC). 

(FR  Doc.  93-17534  Filed  7-22-93;  8:45  ami 
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Food  Mid  Drug  Administration 
[DeelwtNa93M-023S] 

IntanI  to  Conduct  a  Comprahanaiva 
Toilcologlcal  Aaaaaamant  of  Chloral 
nyoraia 

AGENCY:  Food  and  Drug  Adniinistration, 

HHS. 

ACTION:  Notice. 

SUMMRY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  intends  to  conduct  a 
comprehensive  toxicological  assessment 
of  chloral  hydrate.  This  study  will  be 
conducted  imder  an  interagency 
agreement  between  FDA  and  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  whereby  FDA 
will  conduct  comprehensive 
toxicological  assessments  on  certain 
chemicalB  or  agents  in  the  National 
Toxicology  Pr^ram  (NTP).  FDA  invites 
interacted  parties  to  submit  relevant 
information,  including  ongoing 
toxicological  studies,  cxirrent  or  future 
trends  in  use  oattems  and  human 
expoaura  levels,  and  toxicological  data. 
OATIS:  Written  information  by  August 
23. 1993. 


UMI 


:  Submit  written  information 
to  tha  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  aiFORMATION  CONTACT: 
William  T.  Allaben.  National  Center  for 
Toxicological  Research  (HFT-30),  Food 
and  Drug  Administration,  3900  NCTR 
Rd.,  Jefferson,  AR  72079-9502,  501- 
543-7211. 

SUPPLEMENTARY  aiPORMATION:  In 
December  1992.  FDA's  National  Center 
for  Toxicological  Research  (NCTR)  and 
NIEHS  entered  into  an  agreement 
whereby  NCTR  would  conduct 
comprehensive  toxicological 
assessments  on  selected  chemicals. 
These  toxicological  assessments  would 
be  part  of  the  NTTP  and  would  be 
designed  to  facilitate  the  interpretation 
of  study  results  in  support  of 
comprehensive  human  health  risk 
assessments.  The  program  is  intended  to 
develop  a  comprehensive  scientific  data 
base  that  can  be  utilized  to  reduce  the 
uncertainty  in  risk  assessment/risk 
benefit  analysis  for  specific  chemicals. 

As  a  member  agency  in  the  NTP.  FDA 
has  the  opportunity  to  nominate  one 
chemical  annually  for  testing 
consideration.  This  nomination  process 
is  conducted  by  FDA's  chemical 
selection  working  group.  With  this 
notice,  FDA  is  announcing  its  intent  to 
conduct  a  comprehensive  toxicological 
assessment  of  chloral  hydrate. 

Chloral  hydrate  (2,2,2-Trichloro-l,l- 
ethanediol;  CAS  Reg.  No.  302-17-0; 
C2H3CI3O2)  was  first  synthesized  in 
1832  and  was  introduced  as  a  hypnotic 
drug  in  1869.  It  continues  to  be  used 
today  as  a  sedative/hypnotic,  primarily 
for  children  and  elderly  patients  (Ref. 
1).  It  is  used  as  a  sedative  administered 
to  children  in  dental  procedures  (Ref.  2) 
and  in  ophthalmoscopic  procedures 
(Ref.  1).  Additionally,  chloral  hydrate  is 
commonly  used  to  sedate  neonates  to 
decrease  agitation  when  they  are 
undergoing  mechanical  ventilation  (Ref. 
3)  or  to  assure  quiescence  during 
imaging  procedures  (Ref  4).  Dosages  in 
children  range  up  to  60  milligrams  (mg) 
per  kilogram,  whereas  adult  dosages 
range  from  250  mg  when  used  as  a 
sedative,  to  500  to  1,000  mg  when  used 
as  a  hypnotic. 

In  veterinary  medidne,  chloral 
hydrate  is  used  as  a  central  nervous 
system  depressant,  as  a  sedative,  and  for 
general  anesthesia  in  cattle  and  horses. 

In  a  recent  screening  study  conducted 
by  the  Environmental  Protection 
AJgency.  chloral  hydrate  was  indicated 
as  a  possible  male  mouse  liver 
tiunorigen  (Ref.  5).  h  has  also  been 
reported  to  be  mutagenic  or  genotoxic  in 
some  prokaryotic  and  eukaiyotic  assay 
systems  (Rb&.  6  through  13).  Other 


screening  studies  suggest  that  one  major 
metabolite  of  chloral  hydrate, 
trichloroacetic  add.  may  also  b€  a  male 
mouse  timnorigen,  and  trichloroethylene 
(TRI)  and  perchloroethylene,  both  of 
which  may  be  metabolized  to  chloral 
hydrate  in  rodents,  have  been  shown  to 
be  cardnogenic  in  mice  or  rats  (Refis.  14 
through  17).  Additionally,  TRI  and  a 
major  metabolite  of  chloral  hydrate, 
trichloroethanol,  have  been  reported  to 
be  mutagenic  or  genotoxic  in  some  assay 
systems  (Ref.  18). 

While  FDA  is  aware  of  some  studies 
suggesting  that  chloral  hydrate  may  be 
toxic  in  some  animal  models,  there  is  no 
epidemiological  evidence  to  suggest  it 
presents  a  health  risk  to  humans. 
Nevertheless,  the  agency  believes  there 
is  a  need  to  do  a  comprehensive 
toxicological  assessment  of  chloral 
hydrate.  This  comprehensive 
toxicological  assessment  may  include 
animal  metabolite/pharmacokinetic 
studies  for  comparison  to  known  (or 
planned)  human  pharmacokinetic 
studies  in  adults  and  children;  range- 
finding  studies;  subchronic  and  chronic 
studies  in  appropriate  animal  models, 
including  a  dose-stop  study: 
toxicokinetic  studies;  mutagenic 
evaluation  using  human  cell  lines 
expressing  spedfic  cytochrome  P-450 
isozymes;  evaluation  for  and 
identification  of  spedfic 
deoxyribonucleic  acid  adduds; 
determination  of  cellular  and 
peroxisome  proliferation;  modulation  by 
dietary  restrictions  of  activating/ 
detoxifying  chloral  hydrate  metabolic 
pathways  in  animal  models;  and  an 
assessment  of  neurotoxicity. 
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FDA  invites  interested  parties  to 
submit  relevant  information,  including 
ongoing  toxicological  studies,  current  or 
future  trends  in  use  patterns  and  human 
exposure  levels,  and  toxicological  data, 
to  the  agency.  Interested  persons  may, 
on  or  before  August  23, 1993,  submit 
information  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Submissions  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  submissions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  July  16. 1993. 
William  K.  Hdibanl. 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-17498  Filed  7-22-93;  8:45  am) 
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Advisory  Committee*;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETMGS:  The  following  advisory 
committee  meetings  are  announced: 

Pulmonary-Allergy  Drugs  Advisory 
Committs* 

Date.  time,  and  place.  August  9. 1993, 
8  a.m.,  Parklawn  Bldg.,  conference  rms. 
D  and  E,  5600  Fishers  Lane,  Rockville. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Leander  B.  Madoo, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  26, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 


Open  committee  discussion.  The 
committee  will  review  and  discuss  data 
on  the  product  license  application 
(FLA)  for  Pulmozyme®  (domase  alfai) 
(FLA  93-0251),  Cienentech,  Inc.,  as  a 
mucolytic  agent  in  patients  with  cysUc 
fibrosis. 

Orthopedic  snd  Rehsbilttatlon  DcvIcm 
Psnsi  of  the  Medical  Daviess  Advisory 
Committea 

Date,  time,  and  place.  August  19, 
1993, 11  a.m.,  and  August  20, 1993. 8 
a.m.,  Gaithersburg  Marriott  Hotel, 
Washingtonian  Center,  Grand  Ballroom, 
9751  Washingtonian  Blvd.. 
Gaithersburg,  MD.  Rooms  have  been 
reserved  at  the  hotel.  Please  reference 
the  FDA  panel  meeting  to  obtain  a 
reduced  group  rata. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  August  19. 1993. 
11  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  1  p.m.  to  5 
p.m.;  open  public  hearing,  August  20. 
1993,  8  a.m.  to  9  a.m..  unless  public 
participation  dees  not  last  that  long: 
open  committee  discussion.  9  a.m.  to  5 
p.m.;  Hollace  A.  Saas,  Canter  for 
Devices  and  Radiological  Health  (HFZ- 
410).  Food  and  Drug  Administration. 
1390  Piccard  Dr..  Rockville.  MD  20850. 
301-427-1036. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  6, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
Augiist  19, 1993,  the  committee  will 
discuss  a  premarket  approval 
application  for  an  electrical  muscle 
stimulator  for  use  in  walking.  On 
August  20. 1993.  the  committee  will 
discuss  pedicle  screw  spinal  fixation 
systems. 

Anesthetic  and  LHe  Support  Druga 
Adviaory  Committaa 

Date.  time,  and  place.  August  23, 
1993,  9  a.m..  Holiday  Inn,  Plaza 
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Ballroom,  S777  Gooi^gia  A««..  Sihrar 
Spring,  MX 

TypenfaMeting  and  cooCocf  peraMi. 
Open  pablic  baariog.  9  ajn.  to  10  a^n.. 
ubIom  public  parth^pation  4oes  nol  laal 
that  kng:  opan  oommittsa  discusskm. 
10  a.in.  to  5  p.m.;  Isaac  F.  Roubein, 
Center  for  Drug  Evaluation  and  Research 
(HFD-7).  Food  and  Dreg 
Admin  iitiation ,  S600  Fishen  Lane, 
Rockville.  MD  20857.  301-443-3741. 

Geaeral  function  of  the  committee. 
The  coaunittee  reviews  and  evaluatea 
data  on  the  sabty  and  effectiveness  of 
markaled  and  investigatiooa)  human 
drug!  for  use  in  the  field  of 
anesthaaiology  and  surgery. 

Agutda — Open  puhoc  heorii^ 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  b^re  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  6. 1993. 
and  sulmiit  a  brief  statameat  of  the 
geaeral  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approjdmate  time  required  to  make  their 


Open  canmittee  discussion.  The 
committee  wiB  discuss  reports  on  the 
carcinogenicity  of  2,6-xylidine  (2.6- 
dimenthylaniline).  a  metabolite  of 
lidocaiiw. 


Arte,  time  and  place.  August  23. 
1993.  Oaon^  Ramada  Inn,  Embassy 
Ballroams  n  and  m.  8400  Wisconsin 
Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
OpM  public  healing,  9  a.m.  to  11  a.m. 
unless  public  paitidpation  does  not  last 
that  long;  open  committee  discussion. 
11  a.m.  to  S  pjn.;  Sharon  L.  Hansen, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration.  1390  Piccard  Dr.. 
Rockville.  MD  20850,  301-427-1096. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  efliactiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agendo— Open  public  hearing. 
Interested  persons  may  present  data, 
infonaation.  or  views,  orany  or  in 
writing,  on  issues  pending  before  the 
ctHnmittee.  Those  desiring  to  make 
formal  pMMBtatiQBS  afaiMd  Botiiy  the 
contact  person  befaca  AHgaal  a,  1M3. 
and  submit  a  Ivief  statement  of  the 
genetal  nahiis  of  the  < 
aigumeoiB  tbay  widila  j 


names  and  addroseos  of  proposed 
participaDts,  «m1  an  indication  of  the 
appraidmate  time  required  to  make  their 
comments. 

Open  committee  discutsion.  Hie 
committee  will  discuss  a  pfenMrket 
approval  application  far  me  use  (rfa 
Southern  blot  nudeic  add  hybridisation 
assay  to  detect  aad  tj^  buaiao 
papillomavirus. 


Ufa  Support  Drugs  Adviaoiy 
Committee  aftd  Iho  Drug  Abu— 
Advlaory  Commltlao 


Date.  time,  and  place.  August  24. 
1993. 9  a.m..  Holiday  Inn.  Plaza 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  heertog,  9  a.m.  to  10  a.m., 
imless  public  pertiupetion  does  not  hurt 
that  long:  open  committee  discussion. 
10  a.m.  to  5  p.m.;  Isaac  F.  Roubein, 
Center  bu  Drug  Evahiation  and 
Reseerch,  HFD-7.  Food  and  Drug 
Administration.  S600  Fi^ws  Laine, 
Rockville,  MD  20857.  301-443-3741. 

General  function  of  the  committees. 
The  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  aod 
effectiveness  of  marketed  and 
investigational  human  drags  for  use  in 
the  field  of  anacthesiolQgy  «mI  surgery. 
The  Drug  Abuse  Advisory  Committee 
advises  on  the  sdentific  and  medical 
evaluation  of  informatioa  grthved  by 
the  Department  of  Haahh  and  Human 
Services  and  the  Department  of  Justice 
on  the  safaty,  efficacy,  and  abuse 
potential  of  drugs  and  raconunends 
actiona  to  be  takm  on  the  marketing, 
investigation,  and  control  of  auch  chugs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  psnding  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  6, 1993, 
and  submit  a  brief  statemwit  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  preeent,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  miiw  their 
comments. 

Open  committee  dtscuasion.  The 
committee  wiH  diecuss  aeverri  issues 
regarding  the  safety,  abuse  liaibility, 
reoommeiided  precautions  and 
warnings  relevant  lo  tfie  use  of  the  new 
drug  epplioBtien  O^DA)  far  Pmtnyl 
|0»ale>»Aawla)(NDA  20495).  a  eoUd 
traaamaoosai  desige  farm  of  fantanyt 
intended  far  ueeia  I 


FDA  public  advieory  oonmiittee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  dosed  committee 
dahberation.  Every  advisory  committee 
meeting  shM  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
faidudes  any  of  the  other  three  portions 
will  depend  upon  the  spedfic  meeting 
involved.  There  are  no  dosed  portions 
far  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  bearing  portion  of 
each  meeting  shall  be  at  iMst  1  hour 
long  unless  public  participation  does 
not  last  that  long,  h  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  heering  represents  a 
minimum  rather  than  a  maximam  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  wrfiatever 
longer  period  the  committee 
chairperson  determines  will  fedlitate 
the  committee's  work. 

Public  bearings  are  subject  to  PDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  sdministrotive  proceedings, 
induding  hearings  before  public 
advisory  conamittees  under  21  OK  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  sub)ed  to  certain 
Umitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  partidpants. 

Meetings  of  advisory  oommlttaes  shaU 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  Oie  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  nuike  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contad  person  list^  above,  mth«  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  wrho  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  diairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  tnd  a 
current  list  of  committee  membere  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

TYaiwaipts  of  tiw  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  In  fermsftioaOmot 
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(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  IS  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
throiigh  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  14. 1993. 
Jane  E.  Hnaajr, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  93-17551  Filed  7-22-93;  8:45  am] 
MUJNQ  eooc  41M-ei-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELX)PMENT 

Office  of  the  Aeeietent  Secretary  for 
Feir  Hoiieing  end  Equel  Opportunity 

[DocM  No.  N-e»-4S22;  FR-3348-N-04] 

State  end  Locel  Feir  Houeing  Lawe: 
Finel  Determination  Cortcerning 
Certification  of  Subetantiaiiy 
Equivalent  Agency;  State  of  Texaa 

AOaiCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice. 

summary:  This  notice  is  a  follow-up  to 
the  notice  published  in  the  Federal 
Register  on  October  28, 1992  (57  FR 
48803),  which  (1)  announced  that  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  had  determined  that 
the  fair  housing  law  of  tha  State  of 
Texas  is  substantially  equivalent,  on  its 
face,  to  the  Fair  Housing  Act,  and  (2) 
solicited  public  comment  on  this 
determination.  Today's  notice 
aimounces  that  the  agency 
administering  the  fair  housing  law  for 
the  State  of  Texas  has  been  certified 
under  24  0=11  part  115  of  HUD's 
regulations,  which  set  forth  procedures 
and  requirements  for  certification  of 
substantially  equivalent  agencies. 
EFFECTIVE  DATE:  January  15, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 


Marcella  O.  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
room  5234,  Washington,  DC  20410, 
telephone  (202)  708-0455  (voice/TDD). 
(This  is  not  a  toll-fi«e  number.) 

SUPPLEMENTARY  MFORMATION: 

Background 

Under  the  Fair  Housing  Act  (42  U.S.C. 
3600-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  the  Department  to  refer 
complaints  to  State  and  local  agencies 
that  have  "substantially  eqiuvalent"  fiur 
housing  laws,  as  determined  and 
certified  by  the  Department.  The 
certification  standards  are  codified  at  24 
CFR  part  115. 

On  October  28, 1992  (57  FR  48803), 
the  Department  published  a  notice 
announcing  that  the  fair  housing  law  of 
the  State  of  Texas  had  been  determined 
by  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportimity  to  be, 
on  its  face,  substantially  equivalent  to 
the  Fair  Housing  Act.  The  notice 
advised  that  the  fair  housing  law  of  the 
State  of  Texas  provided,  on  its  face, 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

The  October  28, 1992  notice  also 
announced  that  following  a  review  of 
performance  standards  and  other 
materials,  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
expected  to  determine  that  the  law  in 
operation  provides  rights  and  remedies 
that  are  substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act, 
and  that  the  Department  intended  to 
execute  a  written  agreement  with  the 
agency  charged  witii  enforcement  of  the 
fair  housing  law  of  the  State  of  Texas  in 
accordance  with  24  CFR  115.6(c). 

The  October  28, 1992  notice  invited 
the  public  to  comment,  within  30  days 
from  the  date  of  publication  of  the 
notice,  on  (1)  the  determination  that  the 
fair  housing  law  of  the  State  of  Texas  is, 
on  its  foce,  substantially  equivalent  to 
the  Fair  Housing  Act  and  (2)  the 
proposed  determination  that  the  law,  in 
operation,  provides  rights  and  remedies 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
The  comment  period  expired  on 
November  27, 1992. 

This  Notice 

No  comments  were  received  on  the 
October  28, 1992  notice.  The  Assistant 


Secretary  for  Fair  Housing  and  Equal 
Opportunity  has  completed  the  review 
of  performance  standards  and  other 
materials,  as  provided  in  24  CFR  part 
115,  and  has  determined  that  the  fdr 
housing  law  of  the  State  of  Texas,  in 
operation,  provides  rights  and  remedies 
that  are  substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 

On  January  15, 1993,  the  Department 
entered  into  a  memorandum  of 
understanding  with  the  agency  charged 
with  enforcement  of  the  fair  housing 
law  of  the  State  of  Texas.  The  purpose 
of  this  notice  is  to  annoimce  that  mis 
agency  has  received  certification  as  a 
substantially  equivalent  agency  under 
24  CFR  part  115. 

Dated:  June  15, 1993. 
Laaaora  L.  Guerraie. 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

(FR  Doc.  93-17573  Piled  7-22-93;  8:45  am) 

■HJJNO  OOOe  491*-lt-ll 

[Dodcat  No.  N-S3-3640  FR-334»-N-06] 

Certiflcetion  of  Subetantiaiiy 
Equivalent  Agendee;  end  Interim 
Referrei  Agendee;  Annuel  Notice 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity,  HUD. 
ACTION:  Notice. 

SUMMARY:  As  required  by  24  CFR 
115.6(f).  this  Notice  announces  (1)  an 
updated  consolidated  list  of  all  certified 
agencies;  (2)  a  list  of  all  agencies  whose 
certification  has  been  withdrawn  since 
publication  of  the  previous  notice  on 
January  13, 1992  (57  FR  1277);  (3)  a  list 
of  agencies  for  which  notice  of  denial  of 
certification  has  been  published,  in 
accordance  with  24  CFR  115.7(c)  since 
publication  of  the  January  13, 1992 
notice:  (4)  a  list  of  agencies  for  which  a 
notice  of  comment  has  been  published 
in  accordance  with  24  CFR  115.6(b),  and 
whose  status  remains  pending;  (5)  a  list 
of  agencies  for  which  notice  of  proposed 
withdrawal  of  certification  has  been 
published  in  accordance  with  24  CFR 
115.8(c),  and  whose  withdrawal  remains 
pending;  and  (6)  a  list  of  agencies  with 
which  an  agreement  for  interim  referrals 
or  other  utilization  of  services  has  been 
entered  into  under  24  CFR  115.11  and 
remains  in  effect.  These  announcements 
are  applicable  for  calendar  year  1992. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marcella  Brown.  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
room  5234.  Washington.  DC  20410- 


»r  /  Vol  S«.  No.  140  /  Fddkf,  ^l]y  23.  1993  /  NoticM 


2000.  tnhphntw  Bitmb«r  (202)  706-0455 
(vnkanDD).  frUs  is  not  a  lofr'frM 
numbar.) 


Unckr  tha  Fair  Homing  Act  (42  U.S.C 
360(K^M2e).  tha  OapartMOt  is 
authoriMd  to  taiwligato  osaiplaiiita 
aUaghig  diaatarinatkRi  In  kevaiiig. 
Section  SVfVi  of  tfw  PrirHooshig  Act 
la^utaa  na  Dapartnant  to  fonr 
compUnla  to  ageBciaa  that  kava 
"WhalMHiaMy  aquhralant"  Mr  lioaaing 
itaBUBrdBi  aa  fntamiDad  aira  caitifiad 
by  tha  Dapaituiuut.  Tta  cartiicaliim 
af  Jaidi  aw  codWad  at  34  CPU  part 
115.  I 

ILTUaNotka  ' 

Tbia  Notkx  announces,  among  other 
things.  Hw  1M2  list  of  agencias  certified 
under  24  CFK  115.8(0.  and  tha  agendas 
wMi  which  tha  Departinent  has  entered 
into  an  agreement  tor  interim  refernds  of 
umiplaints  in  aocoraanoa  with  24  CFR 
115.11. 

In  aocordanoe  with  the  requirements 
of  24  CFR  ItSJKQ,  the  Dapastawnt 


below.  

applicable  lor  the  cakndar  year  ISKO. 

UpdatadCamaoikkHedligtafCatified 
Agencies 

Tha  agsndes  administering  the  hir 
housing  k«rs  of  tha  Mlonring  States  «ad 
localitiaa  ware  oaitified  under  section 
•10(Q  of  Ike  Fair  Housii^  Act  and  24 
CFR  115.6(d)  through  ^anuaiy  13. 1992. 
SlalMp^ 


CMUania 

Gokmdo 

Coonaolkut 

Delawars 

Florida 

Hawaii 

IHtaeis 


KaatMcky 

Main* 

MaiylMid 

MassacbuMtts 

Michigan 

MiBBflaota 

MiasQuri 


N( 


New  Huapsiura 

N«wJ«sBy 

New  Mexico 

NewYcA 

Noitl)  Caoliiia 

Oklahoma 

Ongou 


Rhode  Uaod 


UMI 


Sauth  Dakota 

TeniMMaa 

Virginia 

WMhlnflaa 

Wartiniginia 

WiKOOfliB 

Lacabtiat  (79) 

Anchoragt.  AK 

Phoenix,  AZ 

New  Haven,  CT 

Waahington,  DC 

Broward  County,  FL 

Qaarwalw.FL 

Dade  County  (Madopatitoai.  PL 

Bacambia  County.  FL 

GainsviDe,  FL 

HiUaberaugh  County.  PL 

ladtsoawilKPL 

Orlando,  PL 

PwaBiHla.PL 

PlaellaaCaaity.PL 

St.  PMenbiii|,PL 

Tallahaaaae,  FL 

Tampa.  FL 

Bloomington,  IL 

DanvUla.IL 

Elgin.  IL 

Evansloa,  IL 

a, 

IL 

Springiald,iL 

Urhana.IL 

Colunfaua.JN 

Bast  Chicago.  IN 

Fort  Wayne,  IN 

Gary,  IN 

Haniiw*wd.W 

Marian,  m 

South  Band,  m 

OaaMoiaaa,IA 

Dubuque,  lA 

kmaCity.  lA 

Kansas  aty.KS 

Lawrence,  KS 

Olathe,  KS 

Saliaa,KS 

Loulevilla  and  lefliMMa  Oawty.  icy 

LaxiagtaD-Payette  Urian  Gauiy.  ICY 

Hawaid  County,  MD 

Moatgomary  County,  MD 

Prince  Gaoi«a's  County,  UD 

Boston,  MA 

Cambridge,  MA 

Minneapolis.  MN 

SI*  Paul,  v^4 

Kansas  aty.  MO 

St.  Louis.  MO 

Lincoln.  NB 

Omaha,  NE 

New  York.  NY 

Rockland  County.  NY 

Aaheville,  NC 

CbarlottH,  NC 

Mecklenburg  Gbunty,  NC 

New  Hanover  County.  NC 

Raleigh.  NC 

Winataa-Saiem.  NC 

Dayton.  OH 

Alleotown,  PA 

Harrisbuig,  PA 

Philadelphia.  PA 

Pittsburg,  PA 

Reading,  PA 

York.  PA 

Sioux  FaUa,  SO 

KnaKvtlla.TN 


Port  Worth.  TX 
Arlingtoai  Cooaty,  VA 
KingComity.WA 
SaatUa.WA 
Tacoma.  WA 
BecUey.WV 
Charleston.  WV 
HuntingtoB,  WV 
Baloit.WI 
Madison.  W! 

Tne  agenciea  administering  die  fsir 
bousing  laws  of  the  folbwing  iStates  and 
localities  were  certified  undw  section 
8ie(f)  of  tl»  Fair  Housing  Act  and  24 
CFR  115.6(d)  ftroi^  SeptembOT  13. 
1992: 
States  (27) 

Caiifomia 

Colondo 

Connecticut 

Delaware 

Hawaii 

UUaois 

Iowa 

Kansas 

Kentucky 

Maine 

Maryland 

Maaanrtiiiiialli 

Michigan 

Minnesota 


Montana 

NewHampshin 

New  Jersey 

New  Mexico 

NewYork 

OUriKuaa 

Pennsylvania 

Rhode  Ulaad 

Tennessee 

Virginia 

Washington 

Wisconsin 

Localitias  {6S) 

Phoenix,  AZ 

New  Haven,  CT 

Broward  County,  PL 

Qearwater.  FL 

Dade  County  (Metropolitan),  PL 

Escambia  County,  FL 

GainesviUe,  FL 

Hillsborough  County,  FL 

[acksooviUe,  FL 

Orlando.  FL 

Pensacola,  FL 

Pinellas  County.  FL 

St.  Petersburg,  FL 

Tallahassee.  FL 

Tampa.  FL 

Elgin. IL 

Bvanston,  IL 

Springfield.  IL 

Columbus,  IN 

East  Chicago.  IN 

Fort  Wayne.  IN 

Gary.  IN 

Hammond,  IN 

Manon,IN 

South  Bend.  M 

Des  Monies,  lA 

Dubuque,  LA 

Lawrence,  KS 

Olathe.  KS 


Salina,  KS 

Louisville  and  JeSanon  County,  KY 

Lexington-Fayatta  Urban  County.  KY 

Howard  County,  MD 

Montgomery  CcHmty,  MD 

Prince  George's  County,  MD 

Boston,  MA 

Cambridge,  MA 

Mineapolis,  MN 

St.  Paul,  MN 

Kansas  City,  MO 

St.  Louis,  MO 

Lincoln,  NE 

Omaha.  NE 

New  York.  NY 

Rockland  County.  NY 

Asheville.  NC 

Charlotte,  NC 

Mecklenburg.  NC 

New  Hanover  County.  NC 

Raleigh,  NC 

Winston-Salem.  NC 

Dayton,  OH 

AUentown,  PA 

Harrisbuig,  PA 

Philadelphia,  PA 

Pittsburgh,  PA 

Reading,  PA 

York,  PA 

Sioux  Falls,  SD 

Knoxville,  TN 

Fort  Worth,  TX 

Arlington  County.  VA 

King  County,  WA 

Seattle,  WA 

Tacoma,  WA 

Charleston,  WV 

Huntington,  WV 

Madison,  WI 

Withdrawal  of  Certification;  Denial  of 
Certification;  and  Pending  Requests  for 
Certification 

The  Department  announces  that  for 
calendar  year  1992  no  cwtification  has 
been  withdrawn  since  publication  of  the 
January  13, 1992  notice:  no  notice  of 
denial  of  certification  has  been 
published  since  the  January  13, 1992 
notice;  and  no  agencies  for  which  a 
notice  of  comment  was  published  under 
24  CFR  115.6(b)  have  pending  requests 
for  certification. 

Loss  of  Certification  Due  to  Expiration 
of  Temporary  "Grandfathered-Jn" 
Period 

The  Department  notes,  however,  that 
as  a  result  of  the  expiration  of  the 
temporary  "grandfethered-in  period," 
which  ended  on  January  13, 1992, 
several  agencies  lost  their  certification 
status  or  interim  certification  status.» 
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>  Paragraph  (d)  of  24  CFR  115.6  (Procitdures  for 
Certification)  provides:  "During  th«  period  which 
begins  on  September  13. 1988  and  ends  January  13. 
1992.  each  State  or  locality  recognized  as 
substantially  equivalent  under  24  CFR  part  115 
(including  any  State  or  locality  which  had  eotered 
into  an  agreement  for  interim  referrals  under 
$  115.11,  unlsM  the  State  or  locality  is  subsequently 
denied  reco^Uon  under  24  CFR  115.7)  for  the 
purposes  of  the  Fair  Housing  Act  before  September 
13, 1996  shaU,  for  the  pwpoMS  of  this  par^rairii, 


The  Assistant  Secretary  had  the 
authority  to  extend  this  period  to 
September  13, 1992.  After  Septembw 
13, 1992,  all  agencies  were  required  to 
be  certified  w  certified  on  an  ^terim 
basis  on  the  basis  of  standards  set  forth 
in  24  CFR  part  115,  as  published  in  the 
Fair  Housing  Act  final  rule  on  January 
23, 1989.  Any  agency  that  was  not 
certified  or  interim  certified  in 
accordance  with  these  standards  by 
September  13, 1992  is  no  longer  a 
"substantially  equivalent"  agency. 
Therefore,  as  of  January  14, 1992,  the 
following  jurisdictions  lost  their 
certification  status  (13  jurisdictions  lost 
their  certification  status  as  a  result  of 
denials  of  requests  for  an  extension  by 
the  Assistant  Secretary;  and  three  lost 
their  certification  status  because  the 
agencies  did  not  request  an  extension 
and  their  certification  status 
automatically  expired  on  January  14. 
1992): 
States  (5) 

Alaska 
Nevada 
Oregon 
South  DakoU 
West  Virginia 

Localities  (llj 

Anchorage,  AK 
Washington,  DC 
Bloomington,  IL 
Danville,  IL 
Hazel  Crest,  IL 
Park  Forest,  IL 
UrlMna,  IL 
Iowa  City,  lA 
Kansas  City,  KS 
Beckley,  WV 
Beloit,  WI 

On  September  14, 1992.  the  following 
jurisdictions  lost  their  certification  or 
interim  certification  status: 
States  (17) 

California 

Delaware 

Hawaii 

Kentucky 

Maine 

Maryland 

Michigan 

Minnesota 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

Rhode  Island 

Tennessee 

Virginia 


he  considered  certified  under  this  pvt  with  respect 
to  those  matters  for  which  the  agency  was 
previously  recngaizad.  If  the  Secretary  deti mines 
in  an  individual  case  that  a  State  or  locality  has  not 
been  able  to  meet  the  certification  requirements 
within  this  40-month  period  because  of  exoeptioDal 
circumstances  (such  as  the  infrequency  of 
legislative  sessions  in  that  jurisdiction),  the 
Secretary  may  extend  the  period  of  temporary 
certification  to  no  later  thn  September  13. 1992." 


Washington 
Wisconsin 

Localitiet  (55) 

Phoenix,  AZ 

New  Haven,  CT 

Broward  County,  FL 

Qearwater,  PL 

Dade  County  (Metropolitan).  FL 

Escambia  County.  FL 

Gainesville,  FL 

HillabOTough  County,  FL 

Jacksonville,  FL 

Pensacola,  Fl 

St.  Petersliuig.  PL 

Elgin. IL 

Evanston.  IL 

Columbus,  IN 

East  Chicago,  IN 

Fort  Wayne,  IN 

Gary,  IN 

Hammond,  IN 

Marion,  IN 

South  Bend,  IN 

Des  Moines,  lA 

Lawrence,  KS 

Olathe,  KS 

Louisville  and  Jeffarstm  County.  KY 

Lexington-Payette  Urban  County,  KY 

Howard  County.  MD 

Motgomery  County,  MD 

Prince  Geoige's  County,  MD 

Boston,  MA 

Minneapolis,  MN 

St.  Paul,  MN 

Kansas  City,  MO 

St.  Louis,  MO 

Lincoln,  NE 

Omaha,  NE 

New  York,  NY 

Rockland  County,  NY 

Mecklenburg  County,  NC 

New  Hanover  County,  NC 

Dayton,  OH 

AUentown,  PA 

Harrisburg,  PA 

Philadelphia,  PA 

Pittsburgh,  PA 

Reading,  PA 

York,  PA 

Sioux  Falls.  SD 

Knoxville,  TN 

Fort  Worth,  TX 

Arlington  County,  VA 

Seattle,  WA 

Tacoma,  WA 

Charleston,  WV 

Beloit,  WI 

Madison,  WI 

Interim  Certification 

The  Department  announces  that  the 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
localities  entered  into  an  agreement  for 
interim  referrals  on  September  12, 1988. 
These  agencies  were  therefore 
considered  to  have  interim  certification 
in  accordance  with  section  810(0(4)  of 
the  Act  through  January  13, 1992: 
Sutes  (2) 

Georgia 
Ohio 

Localities  (5) 

Lee  Coimty,  FL 
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Durham.  NC 
Graensboro,  ^4C 
St.  Joseph,  MO 
Albwy,  NY 

The  Department  announces  that  the 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
localities  entered  into  an  agreement  for 
interim  referrals  on  September  12. 1988. 
These  agencies  were  therefore 
considered  to  have  interim  certification 
in  accordance  with  section  810(0(4)  of 
the  Act  through  September  13, 1992: 
SUtM  (2) 

Georgia 
Ohio 

Localities  (5) 

Lee  County.  FL 
Durham.  NC 
Greensboro,  NC 
St.  Joseph.  MO 
Albany.  NY 

In  addition,  the  Department 
annoimces  that  the  agencies 
administering  the  fair  housing  laws  of 
the  following  States  and  localities 
entered  into  an  agreement  for  interim 
referrals  subsequent  to  September  12, 
1988.  These  agencies  were  also 
considered  to  have  interim  certification 
in  accordance  with  section  810(f)(4)  of 
the  Act.  The  agencies  and  the  dates  of 
their  agreements  are  as  follows: 
States  (20)  . 

Arizona — May  4, 1992  ! 

Colorado— September  1 3 , 1 992 
Connecticut— November  25. 1992 
Florida— December  12. 1991 
Geoi^gia — November  19, 1992  : 
niinoia—September  11. 1992 
Indiana— August  9, 1991        j 
Iowa— December  3, 1992        I 
Kansas— September  11, 1992 
Massachusetts— September  11, 1992 
Missouri— December  3, 1992 
Montana— September  24, 1992 
Nebrasiu— April  20. 1992 
North  Carolina— December  31, 1990 
Ohio— November  16, 1992 
Oklahoma— October  7, 1992 
Pennsylvania— October  19, 1992 
South  Carolina— December  31. 1990 
Texas— October  30, 1990 
West  Virginia-October  1 9, 1 992 

Localities  (14) 

Orlando,  FL— November  19. 1992 
Pinellas  County,  Pl^^)ctober  29, 1992 
Tampa,  FL— December  3, 1992 
Springfield.  lU-October  7, 1992 
Salina.  KS— October  20. 1992 
Cambridge,  MA— December  3, 1992 
Asheville-Buncorobe  County,  NC— May  18, 

1992 
Cbarlolte,  NC— August  11, 1992 
Greensboro,  NO— October  7, 1992 
Winston— Salem,  NC— August  11, 1992 
Shaker  HeighU,  OH— September  24. 1992 
Dallas,  TX— June  12, 1992 
Charleston.  WV— September  11, 1992 
King  County.  WA— October  19, 1992 


Dated:  June  IS.  1993.    . 
LaoBora  L.  Giiarraia. 

Gennai  Deputy  A$sistant  SacnUuy  for  Fair 
Housing  and  Equal  Opportunity. 
IFR  Doc.  93-17574  Filed  7-22-93;  8:45  ami 
iUJNOOOOCOII 


Offlc*  of  Mm  AMistanI  SacrtCary  for 
Community  Planning  and 
Davoiopmant 

(Deeiiat  No.  M-93-1917:  FR-aSSO-N-SI] 

Fadaral  Propafly  Suitabia  aa  Facilltiaa 
to  Aaalat  tha  Homolasa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTKM:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTTVC  DATE:  July  23, 1993. 
ADDRESS:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impairvd  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPI^MENTARV  MFOMIATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
wook* 

Dated:  July  16, 1993. 

lacqoie  M.  Lawiag 

Deputy  Assistant  Secretary  for  Economic 
Development 

IFR  Doc  93-17352  Filed  7-22-93;  8:45am| 
MjjNa  oooc  tut  IS  r 


DEPARTIMENT  OF  THE  INTERIOR 

Forformanca  Raviaw  Board 
Appointmanta 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 


UMI 


SUHMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  tha 
Department  of  the  Interior  Performance 
Review  Boards.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Qvil  Service  Reform  Act 
of  1978  (Pub.  L.  95-454.  5  U.S.C. 
4314(c)(4). 

DATES:  These  appointments  are  effective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Morris  A.  Simms,  Director  of  Personnel. 
Office  of  the  Secretary,  Department  of 
the  Interior.  1849  C  Street  NW.. 
Washington.  DC  20240.  Telephone 
Number:  (202)  208-6761. 

SES  Perfonnanca  Review  Boarda— FY 
1993 

Departmental  Performance  Beview 
Board  (DPRB) 

Bonnie  R.  Cohen,  Chair,  Assistant 

Secretary — Policy.  Management  and 

Budget  (NC) 
Thomas  C.  Collier.  Jr..  Office  of  the 

Secretary  (NC) 
Jay  L.  Gerst,  U.S.  Fish  and  Wildlife 

Service  (CA) 
Lawrence  F.  Hancock.  Bureau  of 

Reclamation  (CA) 
Lucy  R.  Querques.  Minerals 

Management  Service  (CA) 

Office  of  the  Solicitor 

Patricia  J.  Beneke.  Chair  (NC) 
Anthony  R.  Conte  (CA) 
Gina  Guy  (CA) 
John  D.  Trezise  (CA) 
David  A.  Watts  (CA) 

Assistant  Secretary— Policy, 
Management  and  Budget 

Mary  Ann  Lawler,  Chair  (CA) 
PaulA.  Denett(CA) 
Gayle  F.  Gordon  (CA) 
Willie  R.  Taylor  (CA) 
Brooks  B.  Yeager  (NC) 

Assistant  Secretary— Land  and  Mrnera/s 
Management 

Jean  W.  Baines.  Chair  (CA) 
Michael  P.  Dombeck  (CA) 
Robert  W.  Faithful  (CA) 
Denise  P.  Meridith  (CA) 
W.  Hord  Tipton  (CA) 

Assistant  Secretary— Fish  and  Wildlife 
and  Parks 

Joseph  E.  Doddridge.  Chair  (CA) 
Donald  J.  Barry  (NC) 
Jerome  M.  Butler  (CA) 
Ronald  E.  Lambertson  (CA) 
John  J.  Reynolds  (CA) 
Marie  G.  Rust  (CA) 
Robert  G.  Stanton  (CA) 

Assistant  Secretary— Water  and  Science 
Debra  S.  Knopman,  Chair  (NQ 


Board. 

Bonnie  E.Cd 

Assistant  Sec 

Budget 

IFR  Doc  93-1 

aoiMOOooci 
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Richard  A.  Engberg  (CA) 
James  F.  Donahue  (CA) 
John  A.  Fischer  (CA) 
Donald  R.  Glaser  (CA) 
Bonnie  A.  McGregor  (CA) 
J.  Neil  Stressman  (CA) 

Assistant  Secretary— Indian  Affairs 

Billie  D.  Ott.  Chair  (CA) 
Carol  A.  Bacon  (CA) 
John  W.  Tippeconnic  (CA) 
Merritt  E.  Yoiingdeer  (CA) 

Date:  July  14. 1993. 

Approved  for  the  Exacutivs  Resouicm 
Board. 

Bonnie  E.  Csh— , 

Assistant  Secntary,  Policy,  Management  and 
Budget. 

(FR  Doc  93-17500  Filed  7-22-93;  8:45  am] 

8IUJN0  COM  4M*-W-II 

BufMu  of  Land  ManagMiMnl 

(NV-064-4333-04] 

Twnporary  Closur*  of  Cortain  PubHe 
Lands;  Laa  Vagaa  Dfatrtet 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Temporary  closure. 

SUMMARY:  This  temporary  closure  is 
issued  for  the  protection  of  persons, 
property,  and  public  lands  and 
resources  in  the  Nelson  Hills  area 
during  an  off-highway  vehicle  race. 

The  legal  location  of  the  closure  is  T. 
24-26  S.,  R.  63-64  E.  The  following  are 
exceptions  to  the  closure: 

—Highway  95  and  Nelson  Highway 

— Lands  north  of  Nelson  Highway  and 
east  of  Highway  95 

— Southern  Nevada  Off-Road  Racing 
Enthusiasts  race  entrants,  pit  crews, 
course  monitors,  and  race  officials. 

— Spectators  within  designated 
spectator  areas 

The  area  will  be  closed  from  6  p.m. 
on  July  25  to  3  a.m.  on  July  25, 1993. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Authority  forthis  temporary  closure  is 
contained  in  title  43  CFR,  subpart 
8364.1.  A  map  of  the  affected  lands  is 
available  for  inspection  at  the  Las  Vegas 
District  office. 
Guy  Ryan. 

Assistant  District  Manager. 
IFR  Doc.  93-17491  Filed  7-22-93;  8:45  am] 
BiUJNa  COOK  4*1»-HC-H 


[MV-4>64-M-433»-04] 

Tamporary  CloatM«  of  Cartain  Public 
Landa;  Laa  Vagaa  Diatrict 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACnON:  Temporary  closure. 

SUMMARY:  This  temporary  closure  is 
issued  for  the  protection  of  persons, 
property,  and  public  lands  and 
resources  in  the  Nellis  Dunes  area 
during  an  off-highway  vehicle  race. 

The  legal  location  of  the  closure  is  T. 
19  S..  R.  63  E.,  sections  13-25,  and  34- 
36.  Exceptions  to  the  closure  include: 
— ^Highway  IS  and  Las  Vraas  Blvd. 
— Southern  Nevada  ATV  Racing 

Enthusiasts  race  entrants,  pit  crews, 

course  monitors,  and  race  officials. 
— Spectators  within  designated 

spectator  areas. 

llie  area  will  be  closed  July  17-18 
and  July  31-August  1, 1993  between  3 
p.m.  and  3  a.m.  daily.  Violation  of  this 
closure  is  punishable  by  a  fine  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months.  Authority  for  this 
temporary  closure  is  contained  in  title 
43  CFR,  subpart  8364.1.  A  map  of  the 
affected  lands  is  available  for  inspection 
at  the  Las  Vegas  District  office. 
Gary  Ryan, 

Assistant  District  Manager. 
IFR  Doc.  93-17497  Filed  7-22-93;  8:45  am) 
MUMQ  COOC  431«-M&4I 


[UT-040-03-4210-06] 

Eacalanta  Managamant  Framawork 
Plan,  Garflald  County,  UT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to  do 
a  plan  amendment  for  the  Escalante 
Management  Framework  Plan  (MFP) 
located  in  GarReld  County,  Utah. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  August  23, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
A.J.  Martinez,  Area  Manager,  Escalante 
Resource  Area,  P.O.  Box  225,  Escalante. 
Utah  84726.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  826-4291.  Comments 
on  this  proposed  plan  amendment 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATKM:  The  BLM 
is  proposing  to  amend  the  Escalante 


MFP,  which  includes  public  lands  in 
Garfield  County,  Utah.  The  proposed 
amendment  would  be  to  make  certain 
public  lands  available  for  disposal  to 
Garfield  County  for  the  purpose  of  a 
collection  transfer  site  as  part  of 
Garfield  County's  sanitary  landfill  under 
the  authority  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (44 
Stat.  741: 43  U.S.C.  869,  et  seq.].  The 
public  lands  being  considered  for 
disposal  are  described  as  follows: 

Salt  Laka  Mvidian,  Utah 

T.  34  S..  R.  5  E.,  sec.  6,  W«/iNWV4; 
T.  34  S..  R.  4  E..  sac.  3,  N'ANEVW; 

Approximately  10  acres  of  the  above 
160  acres  will  be  considered  for 
disposal.  The  existing  plans  do  not 
identify  these  lands  as  suitable  for 
disposal.  However,  because  of  resource 
values,  public  values,  and  the  objective 
involved,  the  public  interest  may  be 
well  served  by  disposal  of  these  lands. 
An  environmental  assessment  will  be 
prepared  to  analyze  the  impacts  of  this 
proposal  and  alternatives. 
laBM  M.  Parkar. 
State  Director. 

(FR  Doc  93-17489  Filed  7-22-93;  8:45  am] 
MLUNO  OOOC  4na-004i 


[UT-^a(M»-4320-01] 

Salt  Laka  Diatrict  Grazing  Advlaory 
Board;  Maating 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  grazing  advisory  board 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
the  Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  August  31, 
1993.  The  meeting  will  begin  at  8:30 
a.m.  at  the  Sah  L^  District,  Bureau  of 
Land  Management,  office  at  2370  South 
2300  West.  Sah  Lake  City,  Utah. 

The  purpose  of  the  meeting  will  be  to: 
(1)  Review  FY  1993  range  improvement 
accomplishments;  (2)  review  proposed 
range  improvement  work  for  the 
upcoming  year  (FY  1994),  and  (3) 
review  the  Salt  Lake  District's  FY  1993 
Animal  Damage  Control  Plan  and 
Environmental  Assessment. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meeting  between  9 
a.m.  and  9:30  a.m.,  or  file  a  written 
statement  for  the  Board's  consideration. 
Those  wishing  to  make  statements  to  the 
Board  are  requested  to  contact  Glade 
Anderson  at  (801)  977-4300  by  August 
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20th  so  that  adequate  time  can  be 
inducted  on  the  agenda. 
VmrnfLZOkr, 
Salt  Lake  District  Manager. 
IFR  Doc  93-17490  Filed  7-22-93: 8:45  am] 
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MTEfWATIONAL  TRADE 
COMMISSION 


No.  731-TA-M2  (FlneOl 


FerroeUieon  From  Egypt;  Import 
Inveetlgetlon 

agency:  Internationa]  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

final  antidumping  investigation. 


If:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
642  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injiuy,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imp<»ts  from  Egypt  of  ferrosilicon, 
provided  for  in  subheadings  7202.21.10. 
7202.21.50,  7202.21.75.  7202.21.90,  and 
7202.29.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

ELECTIVE  DATE:  June  25. 1993. 
FOR  RJRTMER  MFOfMATMN  CONTACT:  Fred 
Fischer  (202-205-3179).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

MPeiEMENTAItY  MFOmUTION: 

Backgrouad 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  fisiiosilicon 
bom  Egypt  are  being  sold  in  the  United 
States  at  leas  than  fair  value  writhin  the 
meening  of  sectica  733  of  the  Act  (19 


U.S.C  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  January 
12. 1993,  by  AIMCOR.  Pittsburgh.  PA: 
Alabama  Silicon,  Inc.,  Bessemer,  AL; 
American  Alloys.  Inc.,  Pitti^urgh,  PA; 
Globe  Metallurgical.  Inc.,  Qeveland  OH; 
Silicon  Metaltech,  Inc.,  Seattle  WA;  Oil. 
Chemical  A  Atomic  Workers  Union 
(local  389);  United  Autoworiiers  of 
America  Union  (locals  523  and  12646); 
and  United  Steelworkers  of  America 
Union  (locals  2528,  3081,  and  5171). 

Participation  in  the  InTaetigation  and 
Public  Service  LiM 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons. 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  rfBuainesa 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  Uiis  notice  in  the  Federal 
Ragiater.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpubUc  record  on  August  31. 1993. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  $  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  September  14, 
1993.  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Seoetary  to  the 
Commission  on  or  before  September  7. 
1993.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 


All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  September  9, 1993,  at  the  U.S. 
International  Trade  Commission  . 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f).  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissiona 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission.  . 
Prehearing  briefe  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  September  8, 1993.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  po^earing 
.  briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  September 
22, 1993;  witness  testimony  must  be 
filed  no  later  than  three  (3)  days  before 
the  hearing.  In  addition,  any  person 
who  has  not  entered  an  appearance  as 
a  party  to  the  investigation  may  submit 
a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  befora  September  22. 
1993.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  $S  201.16(c]  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
dociunent  for  filing  without  a  certificate 
of  service. 

Aolhority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vn.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  July  16. 1993. 

By  ordBT  of  the  Commission. 
Doaaa  R.  Koehnke, 
Secretary. 

(PR  Doc  93-17506  Filed  7-22-93;  8:45  am} 
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[InvMligMien  No.  332-267] 

The  Efteds  of  Qraator  Economic 
Integration  WHhin  tha  European 
Community,  On  ttw  United  Stetea, 
Sixth  FoNowrup  Report:  The  Statue  of 
Implementation 

AGENCY:  United  States  International 
Trade  Commission. 
ACnON:  Deadline  for  submissions  in 
connection  with  the  sixth  followup 
report . 

SUMMARY:  The  Commission  has 
commenced  work  on  the  sixth  in  a 
series  of  followup  reports  in  connection 
with  investigation  No.  332-267,  The 
Effects  of  Greater  Economic  Integration 
Within  the  Eurraean  Community  on  the 
United  States.  The  reports  were 
requested  imder  section  332(g)  of  the 
TariffActof  1930(19U.S.C.  1332(g))  by 
the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on 
Finance  in  a  letter  received  on  October 
13, 1988.  Notice  of  the  institution  of  the 
investigation  and  scheduling  of  a  public 
hearing  was  published  in  the  Federal 
Register  of  ENscember  21, 1988  (53  FR 
51328),  and  notice  of  the  procedure  to 
be  followed  in  followup  reports  was 
published  in  the  Federal  Register  of 
September  20, 1989  (54  FR  38751). 

The  sixth  followup  report  will  focus 
exclusively  on  the  status  of  member- 
state  implementation  of  legislation 
adopted  by  the  European  Community  in 
connection  with  its  EC  1992  integration 
program.  The  goal  is  to  complete  the 
Commission's  wrapup  of  the 
Commuinity's  progress  in  attaining  its 
single  maricet  objectives  by  identifying 
the  extent  to  which  the  necessary  legal 
steps  have  been  taken  to  translate  EC- 
level  legislation  into  member-state  law. 
Where  problems  are  evident,  the 
Commission  will  seek  to  ascertain  their 
causes. 

The  Commission  anticipates  sending 
the  sixth  followup  report  to  the 
Committees  on  December  17. 1993. 
EFFECTIVE  DATE:  July  15, 1993. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
further  information  on  the  investigation 
contact  Ms.  Joanne  Guth  at  202-205- 
3264. 

Written  Sabmiasions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  submissions 
to  be  considered  by  the  Commission  for 
the  sixth  followup  report  should  be 
received  by  the  close  of  business  on 
September  17, 1993.  Commercial  or 
financial  information  wiiich  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 


separate  sheets  of  paper,  each  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confiaential  treatment  must  conform 
with  the  requirements  of  $  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington,  DC. 

Hearing  impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  July  19, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

[FR  Doc.  93-17505  Piled  7-22-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  DockM  No.  32319] 

The  Alabama  Great  Southern  Railroad 
Co.;  Merger  and  Control  Exemption 
Chattanooga  Terminal  and 
CtMttanooga  Stetion  Companiea 

The  Alabama  Great  Southern  Railroad 
X^mpany  (AGS),  Chattanooga  Terminal 
Railway  Company  (Terminal),  and 
Chattanooga  Station  Company  (Station) 
have  filed  a  notice  of  exemption  for:  (1) 
AGS  to  acquire  control  of  Terminal  and 
Station  through  stock  ownership  on  or 
soon  as  practicable  after  July  7. 1993; 
and  (2)  Terminal  and  Station  to  merger 
into  AGS  on  or  after  August  1, 1993. 

Terminal  and  Station  are  class  QI  rail 
carriers.  Terminal  owns  approximately 
1.4  miles  of  line  and  Station  owns 
approximately  2  miles  of  line  and 
terminal  properties  in  and  around 
Chattanooga  TN.  AGS  is  a  class  m  rail 
carrier  operating  approximately  498 
miles  of  railroad  in  the  States  of 
Tennessee,  Louisiana,  Mississippi, 
Alabama,  and  Georgia.  All  three  carriers 
are  commonly  controlled  and  operated 
as  part  of  the  Norfolk  Southern  Railway 
Company  (NSR)  rail  system. 

Norfolk  Southern  Corporation,  a 
noncarrier  holding  company,  controls 
through  stock  ownership  NSR,  and  NSR, 
in  turn,  controls  through  stock 
ownership  AGS  and  Terminal.  NSR  also 
indirectly  controls  Station  through  stock 
ownership  by  companies  within  the 
NSR  corporate  family,  as  follows:  (1) 
NSR  owns  333  shares;  (2)  AGS  owns 
333  shares;  and  (3)  The  Cincinnati,  New 


Orleans  and  Texas  Pacific  Railway 
Company  (CNO&TP),  a  wholly  owned 
direct  subsidiary  of  NSR.  owns  334 
shares. 

As  part  of  NSR's  corporate 
restructuring:  (1)  CNOATP—  will 
transfer  its  shares  of  Station  common 
stock  as  a  dividend  to  NSR;  (2)  NSR  will 
then  transfer  all  of  its  shares  of  Station 
common  stock  (66  percent)  and 
Terminal  common  stock  (100  percent)  to 
AGS;  and  (3)  Terminal  and  Station  then 
will  be  merged  into  AGS  and  the 
separate  corporate  existence  of  Terminal 
and  Station  will  cease.  AGS,  as  the 
surviving  corporation,  will  succeed  to 
ownership  of  all  the  assets  of  Terminal 
and  Station  and  will  be  responsible  for 
all  the  debts  and  obligations  of  Terminal 
and  Station. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  llB0.2(d)(3).  It 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the  NSR's 
corporate  family.  The  purpose  of  the 
transaction  is  to  simplify  fjSR's 
corporate  structure  and  eliminate  costs 
associated  with  separate  accounting, 
tax,  bookkeeping,  and  reporting 
functions. 

To  ensure  that  all  employees  who 
may  be  affiected  by  the  transaction  are 
given  the  protection  afforded  under  49 
U.S.C.  10505(g)(2)  and  49  U.S.C.  11347. 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry.— Control— Brooklyn 
Eastern  District..  360 1.CC.  60  (1979), 
are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  J.  Gary 
Lane,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk. 
Virginia  23510. 

Decided:  July  8. 1993. 

By  the  Commission,  David  M.  Konschnik, 
DirectcH-,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

(FR  Doc.  93-17561  Filed  7-22-93;  8:45  am) 
BILUNO  COOC  70»-»1-M 

[Finance  Docicat  No.  32269] 

Rio  Grande  Pacific  Corp.— 
Continuance  in  Control  Exemption— 
Nebraaica  Central  Railroad  Co.; 
Exemption 

Rio  Grande  Pacific  Corporation  (Rio 
Grande),  a  noncarrier,  has  filed  a  notice 
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of  exsmplioa  to  oontimM  In  control  of 
hMwnka  Caotial  RaifaiMd  CoropMiy 
(NebvHka).  vpon  th«  lattor's  bacomhrg  a 
class  in  rail  carrier. 

Nebraska,  a  ooncarriar.  has 
concurrantly  filed  a  notica  of  exemption 
in  Financa  Docket  No.  32290.  Nebraska 
Central  Railroad  Compan  j — Lease  and 
Operation  Exemption— Union  Pacific 
Railroad  Company,  to  acquire  by  lease 
and  to  operate  243.44  miles  of  rail  line 
OMmed  by  Union  Pacific  Railroad 
Company  (UP)  in  the  State  of  Nebraska. 
Nebraska  also  seeks  to  acquire 
incidental  trackage  rights  over 
approximately  25.32  miles  of  UP's  fine 
in  the  State  of  Nebraska.  The  exemption 
became  affective  on  June  25. 1993. 

Rio  Grande  also  controls  a 
nonconnecting  class  m  rail  ca.nrier, 
Wichita,  Tillman  &  J&ckson  Railway, 
which  operates  approximately  101.6 
miles  of  railroad  in  tha  States  of  Texas 
and  Oklahoma.  Rio  Grande  indicates 
that:  (1}  The  rail  lines  to  be  leased  and 
opwated  by  Nebraska  will  not  connect 
with  any  c^er  railroad  in  Rio  Grande's 
corporate  family;  (2)  the  continuance  in 
control  is  not  a  part  of  r  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
femily;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  fitnn  the  prior 
approval  requirements  of  49  U.S.C 
11343.  Sw  49  CFR  1180.2(dM2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  afFected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist.. 
360 1.CC  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10305(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactions.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  D.  Hefber,  Gwst,  Heffoer, 
Carpenter  k  Precup.  Suite  1107. 1700  K 
Street.  NW..  Washington.  DC  20006. 

Decided:  )uly  9, 1993.         I 

By  tteOoaMBiariaB.  David  M.  KoHMJinik. 
Director.  Office  of  Proosediap. 
SUMjrL.SlikUai^)K„       I 
Secntary. 
[FR  Doc  93-17562  Piled  7-22-93;  8:45  am) 
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General  wage  determhiaticRi  decisions 
of  the  Secretary  of  Liibor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wrage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  proiects  of  a  similar 
character  and  in  the  localitiea  specified 
therein. 

The  determinatiims  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  die  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  wrell  as  sudi  additional 
statutes  as  may  frtnn  time  to  time  be 
enacted  containing  provisi(His  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Lehot  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laboren  and  mechanics  of  tlw 
specified  classes  engaged  on  contrKt 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  prooeduras  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  data  of  notice  in  the  Fedaral 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  it 
earlier.  These  decisions  are  to  be  used 
In  accordance  with  the  provisiona  of  20 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  dedsion,  together  with  any 
modifications  issued,  must  be  •  part  of 
every  contract  for  performance  of  the 
described  woiic  within  the  geographic 
aree  indicated  as  required  hy  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  part  5.  The  wage  rates  and 
fiinge  benefits,  notice  of  w^ich  is 
published  herein,  and  whicii  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General/Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contracton  and  subconstracton  to 
laboren  and  mechanics. 

Any  person,  (xganixation,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Depertment. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Ltbat, 
Employment  Standards  Administratian* 
Wage  and  Hour  Division.  Division  ot 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Deteioiiiiation 
Decisions 

The  numhera  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  hy 
Volume  and  State. 

Volume  a 

Iowa 
IA930025  Outy  23. 1993) 
1A930028  (July  23, 1993) 
IAg30027  Ouly  23, 1993) 
IA030028  Ouly  23. 1993) 
IA930029  Ouly  23. 1993) 

Modification  toCaMral  W^a 

Determlnatia 


The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "GeiMral  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Datea  of 
publication  in  the  Fedaral  Ragistar  ara 
in  parentheses  following  the  dedsicms 
being  modified. 

Volume  I 
Kentucky 

ICY930001  (Feb.  19. 1993) 

KY930002  (Fab.  19, 1993) 

KY930003  (Feb.  19. 1993) 

KY930004  (Feb.  19, 1993) 

KY9300IW  (Pah.  19, 1993) 

ICY939007  (Fab.  19. 1983) 

ICY930029  (F«k  19. 1993) 
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1CY930032  (Feb.  19, 1993) 

1CY930035  (Feb.  19. 1993) 
Maryland 

MI)930021  (Feb.  19, 1993) 

MD930026  (Feb.  19, 1993) 
West  Viiginia 

WV930002  (Feb.  19, 1993) 

Volume  n 

Indiana 

IN930004  (Feb.  19, 1993) 
Louisiana 

LA930001  (Feb.  19. 1993) 

LA930005  (Feb.  19. 1993) 

LA930009  (Feb.  19, 1993) 

LA93001S  (Feb.  19. 1993) 
Missouri 

MO930002  (Feb.  19, 1993) 
Nebraska 

NE930003  (Feb.  19. 1993) 

NE930009  (Feb.  19. 1993) 

NE930010  (Feb.  19. 1993) 

^4E9^0011  (Feb.  19. 1993) 

NE930055  (Feb.  19, 1993) 

NE930056  (Feb.  19. 1993) 
Ohio 

OH930001  (Feb.  19. 1993) 

OH930002  (Feb.  19. 1993) 

OH930003  (Feb.  19. 1993) 

OH930012  (Feb.  19, 1993) 

OH930028  (Feb.  19. 1993) 

OH930029  (Feb.  19. 1993) 

OH930034  (Feb.  19, 1993) 
Oklahoma 

OK930013  (Feb.  19. 1993) 
Texas 

TX930043 (Feb.  19. 1993) 

TX930070  (Feb.  19. 1993) 

Voyujne  117 

Idaho 

ID930001  (Feb.  19, 1993) 
South  Dakota 

SD930002  (Feb.  19, 1993) 

SD930003  (Feb.  19, 1993) 

SD93000S  (Feb.  19. 1993) 

SD930006  (Feb.  19, 1993) 
Washington 

WA930001  (Feb.  19, 1993) 

WA930002  (Feb.  19. 1993) 

WA930003  (Feb.  19. 1993] 

WA930007  (Feb.  19, 1993} 

WA930008  (Feb.  19, 1993) 

WA930011  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(C^*0)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
783-3238. 

When  (ndering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest. 


since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  16th  day  of 
)uly  1993. 

AlaaL.  Mom, 

Director,  Division  of  Wage  Detenninations. 
(FR  Doc.  93-17287  Filed  7-22-93;  8:45  am) 
■UMQ  oooc  mit-a-m 


Mine  Safety  and  Haaith  Adminiatratlon 

Patltiona  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  U.S.  Steel  Mining  Company,  Inc. 

(Docket  No.  M-93-145-C1 

U.S.  Steel  Mining  Company,  Inc.,  600 
Grant  Street.  Pittsburgh.  Pennsylvania 
15219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Oak  Grove  Mine  (ID.  No.  01-00851) 
located  in  Jefferson  Ck>unty.  Alabama. 
The  petitioner  proposes  to  use  guarded 
high-voltage  cables  with  flame-resistant 
jackets  to  power  longwall  equipment.  In 
addition,  Uie  petitioner  proposes  to  use 
ground-fault,  short-circuit,  and  over- 
temperature  protection;  to  require 
specific  safety  equipment  and  training 
for  miners:  to  implement  or  maintain  a 
number  of  safe  work  practices;  and  to 
maintain  headgate  and  tailgate 
travelways.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  RoxCoal  Incorporated 

[Docket  No.  M-93-14ft-C] 

RoxCoal  Incorporated,  P.O.  Box  149, 
Friedens.  Pennsylvania  15541  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1719-1  (illumination  in 
working  places)  to  its  Diamond  T  B 
Mine  (I.D.  No.  36-08223),  its  Diamond 
T  C  Mine  (I.D.  No.  36-08214),  and  its 
Longview  Mine  (I.D.  No.  36-03248}  all 
located  in  Somerset  County, 
Pennsylvania.  Instead  of  the 
illumination  required  by  the  standard, 
the  petitioner  proposes  to  ensure  that  no 
equipment  or  pedestrians  will  travel  in 


front  of  the  mobile  roof  support  (MRS) 
while  it  is  being  setup,  to  provide  the 
MRS  with  reflective  tape,  and  to  use 
continuous  mining  machines  to 
illuminate  the  MRS  area  of  travel  on  the 
pillar  line.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 

3.  Kelley  Creek  Retourcea,  Inc. 

[Docket  No.  M-93-147-a 

Kelley  Creek  Resources,  Inc.,  Route  4, 
Box  662,  Whitwell,  Tennessee  37397 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360(b)(6) 
(preshift  examination)  to  its  Mine  No. 
78  HD.  No.  40-02934)  located  in 
Sequatchie  Coimty,  Tennessee.  Due  to 
deteriorating  roof  conditions  certain 
areas  of  the  mine  cannot  be  traveled 
safely.  As  an  alternative,  the  petitioner 
proposes  to  evaluate  the  air  quantity, 
methane,  and  oxygen  daily  at  specific 
strategic  locations.  The  petitioner 
asserts  that  clean  up  of  the  affected  area 
would  jeopardize  the  health  and  safety 
of  miners  and  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Little  Rock  Coal  Company 

[Docket  No.  M-93-14fr-C] 

Little  Rock  Coal  Company.  R.D.  «2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petiticr  to  modify  the 
application  of  30  CFR  75.332(b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  No.  1  Slope  (I.D.  No.  36- 
08320)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  s(>ecified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measiue  of  protection  as 
would  the  mandatory  standard. 

5.  Little  Rock  Coal  Company 

[Docket  No.  M-93-149-CI 

Little  Rock  Coal  Company,  R.D.  «2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  1  Slope 
(I.D.  No.  36-08320)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standards  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
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difBculty  in  ■ocwring  pravioiuly  drivsn 
headings  and  bfoaau  containing 
inaooBMibla  abandonad  woridngs:  to 
accept  daaipi  oiteria  in  tha  10  psi 
range;  and  to  pannit  the  water  trap  to  be 
instellad  in  tlw  gangway  seel  and 
aampling  tube  ki  tha  monlwy  laal  for 
seals  insUllad  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  kMst  the  same 
measure  of  protection  as  would  the 
mandatory  standwd. 

e.  Little  Rock  Coal  ConqMny 

Pocket  Na  M-aS-tSO-a 

Uttla  Rock  Coal  Company.  RJ).  #2. 
Box  40,  Hagtna.  Ponnsyhmia  17038  has 
filed  a  patitioa  to  modify  the 
appUcMUoo  of  30  CPR  75.340 
(uodatgraund  aiedrical  inatallationa)  to 
its  No.  1  Slope  (LO.  Na  38-08320) 
located  in  SdniylkiU  County. 
Pannsyhrania.  The  patitioBer  proposes 
to  charge  batteries  on  tlie  mine's 
loconotiva  when  all  miners  are  out  of 
the  mine  and  to  have  intd(e  air  used  to 
ventilate  the  charging  statitm  to 
amtinuo  throu^  the  normal  route  to 
the  last  qMn  croaacut  and  into  the 
monkey  drway  (return).  The  petitioner 
asserts  that  the  proposed  ahemate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Little  Rock  Caal  Coo^Muiy 
(Docket  Na  14-03-151-0 

Uttle  Rock  Coal  Company,  R  D.  #2. 
Box  40.  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  1  Slope  (ID-  No. 
36-08320)  located  in  Sdiuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  eech  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  alter  an  air 
quantity  reading  is  taken  inby  the  intake 
portal  and  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  TTie 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard.  | 

8.  Little  RockCoal  CoopMy 

(Docket  No.  M-93-152-C1 

Little  Rock  Coal  Company,  R.D.  §2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4), 
and  (5)  (weeUy  examinatian)  to  its  No. 
1  Slope  (ID.  No.  36-08320)  located  in 


Schuylkill  County.  Pennsylvania.  Due  to 
haxaitloua  conditions  and  roof  CbIIs. 
certain  areas  of  the  intake  air  course 
cannot  be  traveled  safefy.  The  petitioner 
propoaes  to  examine  the  intake  haulage 
slope  and  primary  eecapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  onoa  a  maath.  The  patitianer 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protectioo  as  wovld  the 
numdatofy  standard. 

9.  Little  Rock  Coal  Company 


(Docket  Na  M-93-15S-CI 

Uttle  Rock  Cod  Corapaay.  RD.  #2. 
Box  40.  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electric  aqoipmant; 
requirements  fior  permiaaibuity)  to  its 
No.  1  Slope aO.  Na  38-08320)  located 
in  Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  use 
nonpermisirible  electric  equipment 
within  150  feet  of  the  pillar  line  and  to 
su^Mnd  equipment  operation  anytime 
the  methane  concentration  at  the 
equipment  reachea  0.5  percent,  either 
during  operation  or  a  preshift 
examination.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Little  RockOial  Company 

(Docket  No.  M-g}-lS4-q 

Little  Rock  Coal  Company.  RJ).  #2, 
Box  40.  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  1  Slope  (ID.  No. 
36-08320)  located  in  SdiuyUdll  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  onfy  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Little  Rock  Coal  Coapany 

(Docket  No.  M-93-155-C1 

Little  Rock  Coal  Company.  RD.  «2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  No.  1  Slope  UJD.  No. 
36-08320)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 


lines  through  the  intake  stope.  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  thoae 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  fiaet  limit  through  rock  tunnels. 
The  petitioner  aaaarts  that  tha  propoaed 
alternate  method  would  provido  at  least 
the  same  measDM  of  protection  as 
would  the  mandatory  standard. 

II.  UtUa  Rock  CnaJ  Cainpany 

(Docket  Na  K4-93-lS»-Q 

Little  Rode  Coal  Company,  RJI 82, 
Box  40,  Hegins,  PsDnsylvaBla  17038  has 
filed  a  petition  to  modify  tha 
application  of  30  CFR  7S.1202-l(a)  to 
iU  No.  1  Slope  a-D.  No.  36-08320) 
located  in  Schuylkill  County. 
Pennsylvania.  Tbe  petitioner  pn^>oaaa 
to  revise  and  supplenent  mina  mapa  on 
an  annual  basis  instead  of  tfw  reqoirad 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  Ths  pstitioner 
asserts  that  the  proposed  alteraats 
method  would  provide  it  laasl  llis  ssme 
measure  of  protection  as  would  tha 
mandatory  standard. 

13.  Loat  Packer  Mining  Campamf 

(Docket  Na  M-93-04-M] 

Lost  Packer  Mining  Company,  111 
East  Lincohi  Road  «4,  Spokane. 
Washington  99208  has  filed  a  patitioB  to 
modify  the  application  of  30  CFR 
57.9300  (barms  and  guardraib)  to  Hs 
Lost  Packer  Mine  (1.0.  No.  10-01480) 
located  in  Custar  County,  Idaba  Ths 
petitioner  requests  that  appUcation  of 
the  standard  requiring  bwma  on  mine 
roads  be  modified.  The  petitionar  states 
that  the  mine  road  is  used  infi«quentfy 
and  that,  due  to  the  unavailability  of 
suitable  equipment  for  oonstnicting  a 
berm  on  the  mine  road,  installation  of 
berms  would  result  in  a  diminution  of 
safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  miners  need  to 
stay  in  practice  driving  on  unbermed 
roads  as  access  to  the  mine  reouirea 
them  to  travel  27  miles  througn  steep 
terrain  on  an  elevated,  single  track, 
unbanned  dirt  forest  service  road. 

14.  Material  Senrica  Corporadoa 

(Docket  No.  M-93-05-M] 

Material  Service  Corporation,  4226 
Lawndale  Avenue,  Lyons,  Illinois 
60534-1199  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
57.11050  (escapeways  and  refuges)  to  its 
Federal  Undefground  Mina  (IJ).  No.  11- 
02814)  located  in  Cook  County,  Illinois. 
The  petitioner  operates  a  surface 


measure  I 
mandator 
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limesUUM  operatkiD  and  usee  a  glory 
hole  system  of  extFaction.  Due  to  the 
shallow  depth  of  the  adit,  the  petitioner 
proposes  to  install  a  control  room  to 
serve  as  a  refuge  chamber  w^iin  the 
adit  which  would  be  immediately 
accessible  to  workers  for  protection 
from  dust  and/or  gases  in  case  of  an 
underground  emeigency.  The  crusher 
operator  would  perform  his  regular 
duties  from  wnthin  the  chamber 
structure  and  the  loader  operator  would 
work  within  100  feet  of  the  chamber. 
Underground  workers  would  have 
access  to  veotilation,  water,  aid  outside 
communication  from  the  chamber.  The 
petitioner  asserts  that  the  sltemate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Kequeat  for  CommeBls 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  end 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  23, 1993.  Copies  of  these 
petititms  are  available  for  inspecticm  at 
that  address. 

Dated:  14  July  1993. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations  and 
Variances. 

(FR  Doc  93-17572  Piled  7-22-03;  8:45  am] 
BHUNQ  COOK  4Bte-4S-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  M-OSI] 

NASA  Ad¥iMry  Council,  SIMM 
Sdmoo  and  AfipHcMioM  Advisory 
CommltiM,  AMrophyaies 
SuboommillM;  MMttng 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnow;  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-163.  the  National  Aeronautics 
and  Space  Administration  announces  a 
forthcoming  meeting  of  the  NASA 
Advisory  Council.  Space  Stience  and 
Applications  Advisory  Committee, 
Astrophysics  SuboHnmittee. 
DATES:  August  2, 19S3,  9:30  a.m.  to  5:30 
p.m.:  and  August  3. 1993, 9  ojn.  to  3:10 
Piin. 


Natiooal  Awonautics  and 

Space  Administration,  room  KOC-S.  300 
E  Street,  SW..  Washington,  DC  20546. 

KR  PURiNBi  mformahon  contact: 
Ms.  Lia  LaPiana.  Code  SZ.  Naticmal 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-0346. 
•WPUEMENTARY  MPOnMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  cafradty  of  the  room.  The 
agenda  for  the  meeting  is  as  followr 
—Developments  Since  April  1993 

Meeting 
—New  Developments  at  NASA 
—Status  of  FY  1994  Budget 
— SMEX  AO  Mission  Selections 
—Status  of  UltravioletA^isible  Missions 
—Update  of  the  Space  Sdenoe  and 

Applications  Advisory  Committee's 

Task  Group  on  Mission  Operations 

and  Data  AnalysiK  (MOADA) 
—MO&OA  Issues 
—Report  on  the  Sdmce  Reseeicfa 

Strategic  Planning  Group 
— Update  on  Astrophysics  Division 

Education  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated  July  15, 1993. 

ElaarT.  Brooks, 

Deputy  Associate  Administrator  for 
Management  Systems  and  Facilities  (Agency 
Programs). 

(PR  Doa  93-17488  Piled  7-22-93;  8:45  am| 
BlUJNa  COOC  TS1»-t1-M 


NATIONAL  PARK  SERVICE 

Meating  of  tlw  NatkMwi  Parti  System 
Advisory  Board 

agency:  NaUonal  Park  Service. 
Department  of  the  Interior. 
ACTKM:  Notice  of  meeting  of  National 
Park  System  Advisory  Board. 


Notice  is  hereby  eiven  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  August  11  and  12, 
1993  in  the  CCC  Recreation  Bulding. 
Mesa  Verde  National  Park,  Colorado. 
The  general  busines  meeting  will  start  at 
8  a.m..  Wednesday,  August  11, 
continuing  until  about  5:30  p.m.  The 
Board  will  reconvene  at  8  a.m.  the  next 
morning  and  conclude  its  meeting  by 
noon  on  Thureday,  August  12.  The 
meeting  will  follow  orientation  toure 
and  briefings  in  Mesa  Verde  National 
Park.  The  OC  Recreation  Building  may 
be  reached  by  driving  south  along  the 
main  park  road  about  4.2  miles  beyond 


thaFarViewTe  . 

turning  right  at  the  "Roc  HaU"  si^i  and 
proceeding  an  additional  OJ  mile. 

After  opening  remarks  by  varioos 
Departmental  and/or  National  Park 
Service  q>eakars.  the  Boaid's  History 
Areas  Commitae  will  present  National 
Historic  Landmark  nominationa  and 
related  topices  for  consideration  on 
August  11,  including  "special  resource 
studies"  of  cultural  resource  areas  being 
considered  for  potential  addition  to  the 
National  Park  System.  Later  in  the  day. 
the  Board's  Natural  Areas  Commitae 
will  provide  a  report  on  the  atatus  of  tha 
National  Natural  Landmark  program 
and  make  raoommendations  on  a  special 
resource  study  of  an  area  being 
considered  as  a  potential  partnership 
park  arrangraient  The  committee  will 
also  discuss  how  the  Service's  natural 
science  program  will  interrelate  with 
the  new  National  Biological  Survey. 

At  this  writing,  consideration  is  being 
given  to  the  formation  of  a  new 
committee  of  the  Board  which  would 
report  recommendati<Hu  cm  the 
relationship  of  the  newly-forming 
National  Biological  Survey  to  the 
National  Park  Service's  natural  science 
program,  and  how  the  two  can  work 
most  effectively  together.  The 
committee  would  include  many  of  those 
involved  in  formulation  of  the  National 
Research  Council's  August,  1992  report 
on  "Sdenoe  and  the  National  Parks."  If 
the  committee  is  formed,  this  element  of 
the  agenda  will  be  significantly 
expanded  from  an  information  item  to 
one  on  which  the  Board  makes 
recommendations;  and  it  will  be 
scheduled  immediately  after  the  Natural 
Areas  Committee  report.  The  Board  is 
also  scheduled  to  be  briefisd  on  the 
National  Park  Service  on  August  11. 

Scheduled  for  discussion  ue  morning 
of  August  12  are  the  status  of  National 
Park  Service  planning  for  the  Presidio  of 
San  Francisco,  the  Board's  review  of 
luban  park  issues,  and  perhaps  future 
Board  activities. 

The  Board  will  be  addressed  by 
officials  of  the  Department  of  the 
Interior  and  the  National  Park  Service  at 
various  times,  and  other  miscellaneous 
topics  and  reports  may  be  covered.  The 
order  of  the  agenda  may  be  changed,  if 
necessary,  to  accommodate  travel 
sdiedules  or  for  other  reasons. 

Hie  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  memtwrs  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
mattera  to  be  discussed.  The  rhaiwmin 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
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presontatiaos  as  necesaary  to  allow  the 
Board  to  conplete  its  aganda  within  the 
allotted  time. 

Persons  wishing  further  information 
OMioeniiiig  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  David  L  Jervis,  Office  of  Policy. 
National  Parii  Service.  P.O.  Box  37127, 
Washii^ton.  DC  20013-7127  (telephone 
202-208-^1030.  More  specific 
information  on  potential  National  - 
Historic  Landmarks  may  be  obtained 
from  Senior  Historian  Benjamin  Levy 
(History  Division,  telephone  202-343- 
8164)  at  the  same  P.O.  Box  address. 
Infbrmatioa  on  special  resource  studies 
of  areas  being  considered  for  potential 
addition  to  the  National  Park  System  or 
as  partnership  paric  may  be  obtained 
frran  Mr.  Warren  Browm,  Chief,  Pvik 
Planning  and  Protection  Division 
(telephone  202-208--4285)  at  the  same 
P.O.  Box  address. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  ins]}ection  about  12 
weeks  after  the  meeting,  in  room  1220, 
Main  Interior  building.  1849  C  Street, 
NW..  Waahington.  DC. 
iMfMn  S»  CaUaSi  |r*t 
Deputy  Dinctor. 
(FR  Doc  93-175*4  Piled  7-22-^3:  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

CoWecllon  of  kifonnatlon  Submitted  for 
OMBRovtow 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foimdation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
Augiist  23, 1993.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  FlemLog.  Division  of  Personnel  and 
Management.  National  Science 
Foundation,  Washington,  DC  20550,  or 

"by  telephone  (202)  357-7335.  Copies  of 
materials  may  be  obtained  at  the  above 
address  or  telephone.  Comments  may 
also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Infiwmation  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Office,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington.  DC  20503 

Titie:  Survey  of  Industrial  Besearch 
and  Development.  1993, 1994,  and 
1995. 

Affected  Public:  Businesses  or  other 
for-profit 

Respondents/Reporting  Burden: 
23,300  respondents;  2.5  hours  for  long 
form  and  1.5  hours  for  short  form. 


Mfstract:  This  survey  aacertains  the 
amount  and  direction  of  RAD 
expenditures  by  U.S.  industry. 
Government  agencies,  corporations, 
research  organizations,  etc.  use  the  data 
to  analyze  and  forecast  technological 
growth,  investigate  productivity 
determinants,  formulate  tax  policy,  and 
compare  individual  company 
performance  with  industry  averages.  All 
companies  with  known  RAD  activity 
and  samples  of  companies  in  selected 
industries  which  may  conduct  RAD  are 
included. 

Dsted:  July  19, 1993. 
llwaer  namb^ 
Beportt  Clearance  Officer. 
(FR  Doc  93-17514  Piled  7-22-93;  8:45  ami 


PwmN  Applicotion  Rocdvod  Under  tfM 
Antarctic  ConeervaUon  Act  of  1978 

)uly  19, 1993. 

AOENCV:  National  Science  Foundation. 

ACTION:  Notice  of  Permit  Application 

Received  Under  the  Antarctic 

Conservation  Act  of  1978.  Public  Law 

95-541. 


r:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Relations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or   . 
views  with  respect  to  this  permit 
application  by  Augiist  14. 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

A00RC88C8:  Comments  should  be 
addressed  to  Permit  Office  room  627. 
Office  of  Polar  Programs,  National 
Science  Foundation.  Washington.  DC 
20550. 

TOR  FURTNER  MRMtMATION  COMTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 
SUPKaiENTARY  MFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in  Antarctic 


and  designation  of  certain  animals  and 
certain  gaographic  areas  as  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 
The  application  received  is  as  follows: 

1.  AppUcant 

Dr.  Diana  W.  Freckman.  College  of 
Natural  Resources.  Fort  Collins.  CO 
80523. 

Activity  For  Which  Permit  Requested 

Enter  Site  of  Special  Scientific 
Interest. 

Imports  Into  USA. 

The  applicants  propose  to  enter  S 
sites  of  special  scientific  interest  to 
examine  the  distribution  of  trophic 
structure  of  nematode  communities.  Site 
visits  would  be  limited  to  several  hours 
with  groups  of  no  more  than  5  people. 
Sampling  protocols  were  designed  to 
minimize  site  disturbance. 

Location 

Ross  Island  (Cape  Royds.  Cape 
Crazier.  Caugthley  Beach.  Cape  Bird). 
Canada  Glacier,  Lake  Fryxell.  Taylor 
Valley.  Victoria  Land  and  the  Linnaeus 
Terrace.  Access  by  helicopter  to  landing 
pads  designated  to  each  site.  Manner  of 
taking:  extract  portions  of  soil  at 
McMurdo.  send  preserved  species  to 
USA.  Send  remaining  soil  to  USA. 

Dates 

12/10/93-02/01/94. 
Gny  G.  Gathridga, 

Permit  Office.  Office  of  Polar  Programs. 
IFR  Doc.  93-17528  Piled  7-22-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Propoeed  Generic  Letter  8fr-1G. 
Supplement  1,  "Rre  Endurance 
Acceptance  Criterie  FOr  Fire  Barrier 
Syateme  Ueed  to  Separate  Redundant 
Safe  Shutdown  Tralna  Within  the  Seme 
nreAreo" 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
Generic  Letter  86-10.  Supplement  1.  A 
generic  letter  is  an  NRC  dociunent  that 
(1)  requests  licensees  to  submit  analyses 
or  descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  licensees  to 


submit  information  to  tbe  NRC  oa  other 
technical  or  administiativa  matters,  or, 
(3)  transmits  infomiatioa  to  licenMes 
regarding  approved  changes  to  rules  or 
regulations,  the  issuoioe  of  reports  or 
evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  This  draft  generic  letter 
supplonent  disseminates  to  licensees 
the  NRC  position  on  lire  mdurance  test 
acceptance  criteria  for  fire  barrier 
systems  used  to  separate  redundant  safe 
shutdown  trains  within  the  same  fire 
area.  The  NRC  is  seeking  comment  from 
interested  parties  regarding  both  the 
tedmical  and  regulatory  aspects  of  the 
proposed  generic  letter  supplement 
presmted  under  the  Supplementary 
Information  heading.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  numbor  243  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  that  uras  sent  to  the  CRGR 
to  support  their  review  of  the  propoeed 
generic  letter  supplement  is  available  in 
the  Public  Document  Rooms  under 
accession  number  9307160137.  This 
includes  a  summary  of  the  comments 
received  based  on  the  November  19. 
1992,  public  meeting  with  the  Nucleer 
Management  and  Resources  Council 
(NUMARC)  at  which  the  NRC  staff 
presented  a  copy  of  its  proposed 
position  on  fire  endurance  test 
acceptance  criteria  to  NUMARC  Some 
meeting  attenders  asked  if  they  could 
provide  written  comments.  The  NRC 
staff  indicated  that  major  written 
comments  could  be  submittad,  but  that 
any  comments  received  would  not  be 
addressed  prior  to  publishing  the 
propoeed  generic  letter  in  the  Federal 
Ragislai .  A  summary  of  the  comments 
received  to  date  is  available  in  the 
Public  Document  Rooms  under 
accessioo  number  9307160137.  The 
NRC  %vill  consider  these  comments,  as 
well  as  any  other  comments  received 
from  interested  parties  in  the  final 
evaluation  of  the  proposed  generic  letter 
supplement.  The  NRCs  final  evaluation 
will  include  a  review  of  the  technical 
position  and,  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter 
supplement  be  issued  by  the  NRC.  it 
will  become  available  far  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires  August 
23. 1993.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assursooe  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  data. 
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:  Submit  written  comments 
to  Chief.  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda.  Maryland,  from  7:30  a.m.  to 
4:15  p.m..  Federal  workdeys.  Copies  of 
written  comments  received  may  he 
examined  at  the  NRC  PuMic  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level).  Washington,  DC. 

FOR  niRTHER  MPOmMTKM  contact: 
Patrick  M.  Madden,  (301)  504-2854. 
WPPLBKEtaun  MFOmUTlON:  To:  All 
holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reectors. 

Sul^ect:  Fire  endurance  test 
acceptance  criteria  for  fire  barrier 
systems  used  to  separate  redundant  safe 
shutdown  trains  within  the  same  fira 
area  (supplement  1  to  generic  letter  86- 
10.  "Implementation  of  Fire  Protection 
Requirements") 

Purpoae 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
supplement  to  Generic  Letter  (GL)  88- 
10,  "Implementation  of  Fire  Protection 
Requiiements."  of  April  24, 1986.  to 
disseminate  review  guidance  contained 
in  Enclosure  A.  "Fire  Endurance  Test 
Acceptance  Criteria  for  Fire  Barriers 
Used  to  Separate  Redundant  Safe 
Shutdown  Trains  Located  Within  the 
Same  Fire  Area".  This  guidance  will  be 
used  by  the  staff  for  review  and 
evaluation  of  the  adequacy  of  fire 
endurance  tests  and  fire  barrier  systems 
that  may  be  proposed  l^  licensees  or 
applicants  in  the  foture  to  satisfy  NRC 
fire  protection  rules  and  regulations. 
This  guidance  refines  and  clarifies  for 
fire  barrier  testing  acceptance  criteria 
specified  by  Gl  86-10,  for  application  in 
that  specific  (future  review)  context 

Background 

On  April  24, 1986,  the  NRC  issued  GL 
86-10  in  order  to  give  the  industry 
additional  guidance  on  implementing 
NRC  fire  protection  requirements.  The 
guidance  in  GL  86-10  did  not  change 
the  requirement  to  separate  one  safe 
shutdown  train  from  its  redundant  train 
with  either  a  1-hour  or  a  3-hour  fire 
rated  berrier.  In  Endosura  2  to  GL  86- 
10.  the  NRC  staff  responded  to  industry 
questions.  Questions  3.2.1  of  the 
enclosure  provided  the  staff  position  on 
fire  endurance  test  acceptance  criteria 
for  fire  barrier  cable  tray  wraps.  In  its 
resp<Hise.  the  staff  referenced  Chapter  7, 
'Tests  of  Nonbearing  Walls  and 
Paititions,**  of  National  Fire  Prolectiaa 


Assodetion  (NFPA)  Standard  251, 
Standard  Methods  of  Fire  Teats  of 
Building  Construction,"  as  being 
applicable  to  cable-tray  fire  wraps. 

On  July  30, 1991,  the  NRC  establishad 
a  special  review  team  to  identify  and 
evaluate  technical  issues  related  to  the 
Tharmo-Lag  330-1  fire  barrier  system. 
Od  August  6, 1991,  the  NRC  Isued 
hifarmatian  Notice  (IN)  91-47.  "Failure 
of  Thermo-Lag  Fire  Bairier  Material  to 
Pass  Fire  Endurance  Test."  This  IN  geve 
licensees  information  on  the  fire 
endurance  test  performed  by  Gulf  States 
Utilities  Company  on  a  Thermo-Lag 
330-1  fire  barrier  installed  on  a  wide 
aluminum  cable  tray  and  the  associated 
fire  test  failure.  On  December  6, 1991. 
the  NRC  issued  IN  91-79.  "Deficiencies 
in  the  Procedures  for  Installing  Thnmo- 
Las  Fire  Barrier  Material."  which  gave 
information  on  defidendea  in 
procedures  that  the  Thermo-Lag  vendor 
(Theimal  Science.  Incorpwatod) 
provided  for  constructing  Thermo-Lag 
330-1  fire  barriers.  In  response  to 
concerns  about  the  indeterminate 
qualifications  of  Thermo-Lag  330-1  fira 
barriera.  on  June  23. 1992.  the  NRC 
issued  IN  92-46. 

"Thermo-Lag  Fire  Barrier  Material 
Special  Review  Team  Findhigs.  Current 
Fire  Endurance  Tests,  and  Ampadty 
Calculations  Errors."  The  staff  found  the 
following  problems  with  Thermo-Lag 
330-1  fire  oarriera:  incomplete  or 
indeterminate  fire  test  results, 
questionable  amplidty  deratii^  test 
results  and  a  wide  range  of  documented 
ampadty  derating  fscton,  some  barrier 
installations  that  were  not  constraded 
in  accordance  with  vendor- 
recommended  installation  procedures, 
incomplete  installation  procedures,  and 
as-built  fire  bairier  configurations  that 
may  not  have  been  quaUfied  by  valid 
fire  endiiranoe  tests  or  evaluated  in 
accordance  with  the  guidance  that  the 
staff  issued  in  GL  86-10. 

After  raviewring  INs  91-47  and  91-79. 
Texas  Utilities  (TU)  Electric  institoted  a 
fire  endurance  teat  program  to  quaUfy 
its  Thermo-Lag  electrical  raceway  fire 
barrier  systems  for  its  Comanche  Peak 
Steam  Electric  SUtion.  Lhider  this 
program.  TU  Electric  performed  its 
initial  fire  barrier  test  series  during  the 
weeks  of  June  IS  and  22.  and  August  19. 
1992.  Notwithstanding  the  fire  test 
acceptance  criteria  ^dance  specified 
in  GL  86-10.  TU  Electric  followed  the 
guidance  of  Aioeiican  Nudeer  Insurere 
(AND  as  described  in  ANI  Infonnation 
Bulletin  No.  5  (79).  "ANI/MAERP 
Standard  Fira  Enduianoe  Test  Method 
to  Qualify  a  Protective  Envelope  for 
Class  IE  Electrical  Circuits."  July  1979. 
As  result  of  NRC  interaction  with  TU 
Electric  regarding  its  fira  teats,  tbe  NRC 
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concluded  that  there  wras  uncertainty  on 
the  part  of  licenses  as  to  whether  or  not 
the  AN!  test  method  established  a  level 
of  fire  hairier  performance  equivalent  to 
that  established  by  the  GL  86-10 
acceptance  criteria.  In  addition,  the  NRC 
staff  recognited  that  the  1-hour  and  3- 
hour  raceway  fire  barrier  systems  are 
unique  and  that  additional  guidance  on 
the  proper  implementation  of  the  GL 
86-10  acceptance  criteria  would  be 
useful. 

Areas  of  Coacani 

The  experiences  with  Thermo-Lag  fire 
barrier  83rstems  at  TU  Electric  recounted 
above  raised  the  following  general 
concerns: 

(1)  The  fire  endurance  test  acceptance 
criteria  uaad  by  other  fire  barrier 
vendors,  applicants,  and  licensees  may 
not  meet  the  acceptance  criteria  of  GL 
86-10.  and  may  not  fully  demonstrate 
the  first  barrier  performance  intended. 

(2)  Certain  past  cable  functionality 
testing  (i.e..  circuit  integrity  monitoring 
may  not  fully  demonstrate  the  intended 
capability  of  protected  circuits  to 
function  during  and  after  a  postulated 
fire.  I 

Fire  Eadarance  C^apability 

NEC  Qualification  Requirements  and 
Guidance  for  Fire  Barriers 

Section  50.48  of  10  CFR  requires  that 
each  operating  nuclear  power  plant 
have  a  fire  protection  plan  that  satisfies 
GDC  3.  CDC  3  requires  that  structures, 
systems,  and  components  important  to 
safety  be  designed  and  located  to 
minimize,  in  a  manner  consistent  with 
other  safety  requirements,  the 
probability  and  effects  of  fires.  Fire 
protection  features  required  to  satisfy 
GOC  3  include  faatures  to  ensure  that 
one  train  of  those  systems  necessary  to 
achieve  and  maintain  shutdown 
conditions  be  maintained  free  of  fire 
damage.  One  means  of  complying  with 
this  requirement  is  to  separate  one  safe 
shutdown  train  from  its  redundant  train 
with  fire-rated  barriers.  The  level  of  fire 
resistance  required  of  the  barriers,  1- 
hour  at  3-ho«irt,  depends  on  the  other 
fire  protection  features  in  the  fire  area. 

The  NRC  issued  guidance  on 
acceptable  methods  of  satisfying  the 
regulatory  requirements  of  GDC  3  in 
Branch  Technical  Position  (BTP) 
Auxiliary  and  Power  Conversion 
Systems  Branch  (APCSB)  9.5-1, 
Guidelines  for  Fire  Protection  for 
Nuclear  Po%ver  Plants;"  appendix  A  to 
BTP  APCSB  9.5-1 ;  BTP  Chemical 
Engineering  Branch  (CMEB)  9.5-1,  "Fire 
ProtecticH)  for  Nuclear  Power  Plants;" 
and  GL  86-10.  In  the  BPTs  and  in  GL 
86-10.  the  staff  stated  that  the  fire 


resistance  ratings  of  fire  barrien  should 
be  established  in  accordance  with  NFPA 
Standard  251.  "Standard  Methods  of 
Fire  Tests  of  Building  Construction  and 
Materials,"  by  subjecting  a  test 
specimen  that  represents  the  materials, 
workmanship,  method  of  assembly, 
dimensions,  and  configuration  for 
which  a  fire  rating  is  desired  to  a 
"standard  fire  exposure." » 

Some  Ucensees  have  used  the 
acceptance  criteria  of  ANI  Information 
Bulletin  No.  5  (79),  to  evaluate  the 
performance  of  their  fire  barrier 
systems.  The  ANI  test  methodology 
requires  the  cables  within  the  fire 
barrier  test  specimen  be  monitored  for 
circuit  integrity  while  the  test  specimen 
is  subjected  to  a  test  fire  that  follows  the 
standard  time-temperatvire  curve  of  the 
American  Society  of  Testing  and 
Materials  (ASTM)  Standard  El  19, 
"Standard  Methods  of  Fire  Tests  of 
Building  Construction  and  Materials." 
and  to  a  hose  stream  test.  Under  this 
criterion,  the  fire  barrier  system  is 
evaluated  by  monitoring  the  capability 
of  the  cables  inside  the  fire  barrier  to 
pass  a  low  voltage  cinniit  integrity  test. 
During  the  fire  and  hose  stream  tests,  if 
cable  circuit  integrity  is  maintained,  the 
tests  are  considered  successful.  The  ANI 
test  methodology  does  not  specify  the 
following  GL  86-10  acceptance  criteria: 

(1)  The  fire  barrier  design  has 
withstood  the  fire  endurance  test 
without  the  passage  of  flame  or  the 
ignition  of  cotton  waste  on  the 
unexposed  side  for  a  period  of  the 
equivalent  to  the  fire-resistance  rating 
reauired  of  the  barrier. 

(2)  Analysis  of  temperature  levels 
recorded  on  the  unexposed  side  of  the 
fire  barrier  demonstrates  that  the 
maximum  temperature  rise  does  not 
exceed  139  <t:  (250  '¥]  above  ambient 
temoerature. 

(3)  The  fire  barrier  remains  intact  and 
does  not  allow  water  to  be  projected 
beyond  the  unexposed  surface  during 
the  hose  stream  test. 

Enclosure  1.  "Interpretations  of 
Appendix  R."  to  GL  8&-10,  provided 
additional  guidance  with  respect  to  the 
term  "fiee  of  fire  damage"  as  used  in 
Appendix  R  Interpretation  3.  "Fire 
Damage,"  stated:  "In  promulgating 
Appendix  R,  the  Commission  has 
provided  methods  acceptable  for 
assuring  that  necessary  structures, 
systems,  and  components  are  free  bom 
fire  damage  (see  Section  III.G.2  a.  b.  and 
c).  that  is,  the  structure,  system  or 
component  under  consideration  is 
capable  of  performing  its  intended 


function  during  and  after  the  postulated 
fire,  as  needed." 

The  review  guidance  provided  in 
Enclosiire  A  (1)  clarifies  the 
applicability  of  the  test  acceptance 
criteria  stated  in  GL  86-10  to  raceway 
fire  barrier  systems,  (2)  specifies  a  set  of 
fire  endurance  test  acceptance  criteria 
which  are  acceptable  for  demonstrating 
that  fire  barrier  systems  can  serve  the 
required  fire-resistive  function  and 
maintain  the  protected  safe  shutdown 
train  free  of  fire  damage,  (3)  specifies 
acceptable  options  for  hose  stream 
testing,  and  (4)  specifies  acceptable 
criteria  for  functionality  testing  of  cables 
when  a  deviation  would  be  necessary, 
such  as  if  the  fire  barrier  temperature 
rise  criteria  are  exceeded  and  the  cable 
sustains  visible  damage.  The  test 
methods  and  acceptance  criteria 
specified  are  acceptable  for  determining 
the  adequacy  of  fire  barrier  systems 
proposed  by  Ucensees  or  applicants  in 
the  future  to  satisfy  NRC  fire  protection 
rules  and  regulation.  Applicants  or 
licensees  may  propose  alternative  test 
methods  and  acceptance  criteria  to 
demonstrate  an  equivalent  level  of 
protection;  the  staff  will  review  such 
proposals  on  a  case-by-case  basis. 
Enclosure  B  is  a  comparison  of  this 
review  guidance  against  the  GL  86-10 
acceptance  criteria. 

Fire  Endurance  and  Functionality 
Tests— Evaluation  and  Application  of 
Test  Results 

The  fire  endurance  qualification  test 
is  successful  if  the  following  conditions 
are  satisfied  (see  Enclosiue  C.  "Fire 
Barrier  Testing  Acceptance  Criteria/ 
Logic  Diagram"): 

(1)  The  internal  temperature  of  the    ^ 
fire  barrier  system,  as  measured  on  the 
exterior  surface  of  the  raceway  or 
component,  did  not  rise  more  than  139 
•C  (250  'Fl  above  iU  initial 
temperature;  >  or 

(2)  The  thermal  limits  specified  under 
(1).  above,  were  exceeded  a  and  a  visual 
inspection  of  the  protected  component 
or  cables  revealed  no  signs  of  degraded 
conditions*  fit>m  the  thermal  effects  of 
the  fire  exposuro;  and 


<  Aaarican  Sociaty  for  Twting  and  Material* 
(ASTM)  Standard  E119  waa  adi^>lad  by  NFPA  ai 
NFPA  Standard  2S1. 
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>Th«  1S3  *C  (32S  *F|  tamparatiira  condition 
•pacifiwl  in  GL  as-lO  waa  aalabUahwl  by  allowing 
the  intaraal  tanparatura  to  riia  139  *C  (250  *F1 
abova  ambiant  laboratory  air  tanparatura  wUcb 
was  aMumad  to  ba  24  *C  (75  *F]  during  tba  fira  tsat 

>  Whan  the  temperatura  critarion  i<  exceeded, 
componant  operafaUity  at  the  temperatura 
conditiona  experienced  by  the  oomponaot  during 
the  Bra  teat  mual  be  aaaeaied.  That  ia,  the  Bra 
endurance  teat  raaulti  that  era  (udged  acceptable  on 
the  beaia  of  a  vianal  inapoction  of  certain 
components  may  not  be  applied  to  other 
component*  without  a  spaciBc  evaluation. 

4  Examplee  of  thermal  degradation  of  cable  lackflt 
and  insulation  materials  an;  Swollen,  split. 
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(3)  The  fire  barrier  system  remained 
intact  during  the  fire  exposure  and  hose 
stream  tests  without  developing  any 
openings  through  which  the  protected 
component,  raceway,  or  cables  are 
visible. 

For  raceway  fire  barrier  systems,  the 
staff  adopted  the  hose  stream  testing 
methodology  specified  in  NUREG-0800, 
"Standard  Review  Plan  (SRP)  for  the 
Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,"  Section  9.5.1, 
"Guidelines  for  Fire  Protection  for 
Nuclear  Power  Plants,"  Revision  2,  July 
1981,  Position  5.a.  This  SRP  position 
established  the  acceptability  of  using 
the  fog  Nozzle  method  for  hose  stream 
testing  of  fire  barrier  penetration  seals. 
The  fog  nozzle  hose  stream  method  is  an 
acceptable  option  for  tests  of  the  entire 
raceway  fire  barrier  system  under  the 
new  staff  position. 

The  review  guidance  provided  in 
Enclosure  A  clarifies  that,  if  cables  show 
signs  of  thermal  degradation  during  the 
fire  test,  the  licensee  can  submit  to  the 
staff  for  review  a  deviation  based  on  a 
demonstration  of  the  functionality  of  the 
thermally  degraded  cables  and  provides 
specific  guidance  for  demonstrating 
cable  functionality,  including  subjecting 
the  cables  to  megger  and  hi^-potential 
tests.  The  results  of  these  tests  can  be 
used  to  determine  the  insulation- 
resistance  characteristics  of  the 
thermally  damaged  cable  and  to 
determine  if  the  cable  insulation  would 
have  been  sufficient  to  maintain  circuit 
functionality  during  and  after  the  fire 
exposure. 

Implementation 

This  section  describes  how  the  NRC 
plans  to  use  the  review  guidance 
contained  in  Enclosure  A.  After  this 
supplement  to  GL  86-10  is  issued, 
except  in  those  cases  in  which  an 
applicant  or  licensee  has  proposed  an 
acceptable  alternative  fire  endurance 
test  method  and  acceptance  criteria  that 
demonstrate  an  equivalent  level  of  fire 
protection,  the  NRC  will  use  the 
methods  and  the  criteria  specified  in  the 
enclosed  review  guidance  to  (1)  evaluate 
fire  endurance  testing  programs 
proposed  by  licensees  or  applicants  in 
the  future  for  demonstrating  compliance 
with  pertinent  NRC  fire  protection  rules 
and  regulations  and  (2)  review  the 
adequacy  of  the  fire  barrier  systems 
proposed  in  the  future  by  applicants  or 
licensees. 

Actions  Raquested 

None. 
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Reporting  Requirements 

None. 
Bacl(fit  Diacussion 

The  guidance  transmitted  by  this 
generic  letter  supplement  will  be  used 
by  the  staff  for  review  and  evaluation  of 
the  adequacy  of  fire  barrier  systems  and 
fire  endurance  tests  that  may  be 
proposed  in  the  future  to  satisfy  NRC 
fire  protection  rules  and  regulations. 
This  guidance  refines  and  clarifies  the 
guidance  specified  in  Generic  Letter  86- 
10  for  application  in  that  future  review 
context;  specifically  it  (1)  clarifies  the 
applicabiUty  of  the  test  acceptance 
criteria  stated  in  GL  86-10  to  raceway 
fire  barrier  systems,  (2)  specifies  a  set  of 
fire  endurance  test  acceptance  criteria 
which  are  acceptable  for  demonstrating 
that  fire  barrier  systems  can  serve  the 
required  fire-resistive  function  and 
maintain  the  protected  safe  shutdown 
train  fiee  of  fire  damage.  (3)  contains 
acceptable  options  for  hose  stream 
testing,  and  (4)  specifies  acceptable 
criteria  for  functionality  testing  of  cables 
when  a  deviation  would  be  necessary, 
such  as  if  the  fire  barrier  temperature 
rise  criteria  are  exceeded  and  the  cable 
sustains  visible  damage. 

No  generic  or  plant-specific 
backfitting  is  intended  or  approved  at 
this  time  in  connection  with  issuance  of 
this  review  guidance.  The  staff  may 
consider  the  need  for  further  generic 
action  in  that  regard,  if  the  industry 
guidance  currently  under  development 
for  addressing  the  pertinent  fire 
protection  issues,  is  substantively 
Inconsistent  with  this  staff  review 
guidance;  but  such  action  would  be 
separately  justified  in  accordance  with 
the  criteria  of  10  CFR  50.109  and 
existing  NRC  backfit  procedures. 
Similarly,  if  plant-specific  backfits  are 
proposed  by  the  NRC  staff  consistent 
with  this  review  guidance,  the  proposed 
backfits  would  be  jxistified  on  a  case 
basis  in  accordance  with  the  criteria  of 
10  CFR  50.109  and  existing  NRC  backfit 
prooediires. 

If  you  have  any  questions  about  this 
matter,  please  contact  the  contact  listed 
below  or  the  appropriate  Office  of 
Nuclear  Reactor  Relation  project 
manager. 

Enclosures: 

1.  NRC  Staff  Position  on  Fire 
Endiuance  Test  Acceptance  Criteria  for 
Fire  Barrier  Systems  Used  To  Separate 
Redundant  Safe  Shutdown  Trains 
Within  the  Same  Fire  Area  with 
Attachment 


Endosora  1  to  Prapoead  Generic  Latter 
••-10.  Supplement  1— Fire  Endurance 
Test  Accq)tance  Oitnia  For  Firv 
Barrier  Systema  Used  To  Separate 
Redundant  Safe  Shutdown  Trains 
Within  the  Same  Fira  Ana 

/.  Background 

In  1975,  the  Browns  Ferry  Nuclear 
power  plant  experienced  a  serious 
electrical  cable  tray  fire.  This  fira  had  a 
significant  impact  on  operator  response  ■ 
to  the  event  fiim  a  safety  perspective. 
The  fire  caused  spurious 
instrumentation  indications  and 
affected  the  control  of  several  safioty 
systems.  As  a  result  of  this  fire,  the  NRC 
issued  the  following  fire  protection 
guidelines  and  regtUations  concerning 
fire  protection  programs  at  nuclear 
power  plants: 
May  1, 1976 
Branch  Technical  Position  (APCSB) 
9.5-1,  "Fire  Protection  Program." 
February  24, 1977 
Appendix  A  to  Branch  Technical 
Position  APCSB  9.5-1,  "Guidelines 
for  Fire  Protection  for  Nuclear 
Power  Plants  Docketed  Prior  to  July 
1, 1976." 
February  19, 1981 

10  CFR  50.48.  "Fire  Protection." 
February  19. 1981 
Appendix  R  to  10  CFR  50,  "Fire 
I^tection  Program  for  Nuclear 
Power  Facilities  Operating  Prior  to 
January  1979." 
July  1981 
NUREG-0800,  Standard  Review  Plan 
(SRP),  9.5.1,  "Fire  ProtecUon  for 
Nuclear  Power  Plants. " 
In  addition  to  the  above  fire 
protection  guidance  and  regulaticms.  the 
NRC,  in  an  effort  to  clarify  its  fire 
protection  requirements  to  the  industry, 
issued  Generic  Letter  (GL)  81-12,  "Fire 
Protection  Rule  (45  FR  76602. 
November  19, 1980),"  February  20, 
1981;  GL  83-33,  "NRC  PosiUon  on 
Certain  Requirements  of  appendix  R  to 
10  CFR  part  50,"  October  19. 1983;  and 
GL  86-10,  "Implementation  of  Fire 
Protection  RequiremenU,"  April  24, 
1986.  GL  86-10.  which  took  precedence 
over  previous  staff  guidance,  provided 
staff  interpretations  to  appendix  R  and 
answere  to  industry  questions  relating  to 
the  implementation  of  appendix  R.  The 
NRC.  in  an  effort  to  give  tne  Ucensees 
more  flexibility  to  make  changes  to  their 
plant  specific  fire  protection  program, 
issued  GL  88-12.  "Removal  of  Fire 
Protection  Requirements  From 
Technical  Specifications."  Through  the 
implementation  and  the  adopticm  of  a 
standard  license  condition,  a  licensee 
can  make  changes  which  do  not 
adversely  affect  plant  ability  to  achieve 
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and  maintain  post-fire  safa  shutdown  to 
their  fu«  protection  program  in 
accordaDoe  %vith  10  CFR  saso. 

The  afbiamentioned  NRC  documenU 
provided  tha  industry  with  NRC  staff 
guidance  concerning  fire  barriers 
separating  plant  fire  areas,  including  the 
fire  resistance  (endurance)  ratings  for 
these  barriars  and  the  qitalification 
testing  that  established  their  fire 
resistance  ratings.  In  addition,  these 
documents  provided  guidance  on 
combustibility  of  structural  materials 
and  the  testing  required  to  demonstrate 
low  flame  spread  properties. 

The  following  sections  of  this 
document  provide  the  objective  for 
providing  safe  shutdown  related  fire 
barriers  in  nuclear  power  plants, 
definition  of  fire  protection  terms 
related  to  fire  baniers,  and  the  NRC  fire 
endurance  testing  acceptance  criteria  for 
fire  barriers  used  to  separate  safiB 
shutdown  functions  within  the  same 
fire  area. 

17.  Ohiectiw  of  Fin  Barriers  Used  to 
Separate  Safe  Shutdown  Fuitctions 
Within  the  Same  Fire  Area 

Fire  rated  barriers  are  used  in  nuclear 
power  plants  to  provide  fire  area 
separation  between  redundant  safety 
related  components  and  safe  shutdown 
functions.  Iney  provide  fire  resistance 
protection,  as  required  by  Appendix  R,' 
to  one  safe  shutdown  train  in  those  fire 
areas  which  ctmtain  both  trains.  The 
objective  of  the  safe  shutdown  related 
appendix  R  fire  barrier  is  to  ensure  that 
a  safe  shutdown  train  is  conservatively 
protected  from  fire-related  thermal 
damage.  The  necessity  for  these  fire 
barriers  has  been  verified  by  multiple 
probabilistic  risk  assessments  (PRAs). 
These  PRAs  indicate,  even  with  these 
fire  barri«s  installed,  fires  provide  a 
major  contribution  to  core  melt 
probabilities. 

It  is  position  of  the  NRC  that  fire 
endurance  ratings  of  building 
construction  and  matwials  are 
demonstrated  by  tasting  fire  barrier 
assemblies  in  accordance  with  the 
provisions  of  the  applicable  sections  of 
NFPA  251,  "Standard  Methods  of  Fire 
Tests  of  Building  Construction  and 
Materials,"  and  ASTM-119,  "Fire  Test 
of  Building  Construction  and 
Materials."  Assemblies  which  pass 
specified  acceptance  criteria  (e.g.. 
standard  time-temperature  fire 
endurance  exposure,  unexposed  side 
temperature  rise,  and  hose  stream 
impingement)  are  considered  to  have  a 
specific  fire  resistance  rating. 


*For  adwioMl  raactar  (torigni.  wdawUnt  laii 
shutdown  ftmcHons  a*  raqu^ad  Co  b*  localad  In 
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Enclosure  1  to  GL  86-10. 
Interpretations  of  appendix  R.  provided 
additional  guidance  with  respect  to  the 
term  "free  from  fire  damage." 
Interpretation  3,  "Fire  Damage,"  states, 
"In  promulgating  appexxlix  R,  tha 
Commission  has  provided  methods 
acceptable  for  assuring  that  necessary 
structures,  systems,  and  components  are 
free  from  fire  damage  (see  Section 
III.G.2a.  b.  and  c).  that  is,  the  structure, 
system  or  component  under 
consideration  is  capable  of  performing 
its  intended  function  during  and  after 
the  postulated  fire,  as  needed." 

GL  86-10,  Response  3.2.1.  also  stated 
that.  "The  resulting  325  'F  cold  side 
temperature  criterion  is  used  for  cable 
tray  wrraps  because  they  perform  a  fire 
barrier  funf:tion  to  preserve  the  cables 
free  from  fira  damage-  It  is  clear  that 
cable  that  begins  to  degrade  at  450  "F  is 
free  fire  damage  at  325  °F."  (Emphasis 
added.)  In  addition,  the  staffs  response 
stated  that,  "for  newly  identified 
conduit  and  cable  trays  reouiring  such 
wrapping  new  materials  which  meet  the 
325  "F  criterion  should  be  used,  or 
justification  should  be  provided  for  the 
use  of  materials  which  does  not  meet 
the  325  "F  criterion.  This  may  be  based 
on  an  analysis  demonstrating  that  the 
maximum  recorded  temperatura  is 
sufficiently  below  the  cable  insulation 
ignition  temperature."  (Emphasis 
added.) 

The  basic  premise  of  the  NRC  fire 
resistance  criteria  is  that  fire  barriers 
which  do  not  exceed  163  'C  [325  "F) 
cold  side  temperatura  and  pass  the  hose 
stream  test  provide  adequate  assurance 
that  the  shutdown  capability  is 
protected  without  further  analyses.  If 
the  temperature  criteria  is  exceeded, 
sufficient  additional  information  is 
needed  to  perform  an  engineering 
evaluation  to  demonstrate  that  the 
shutdown  capability  is  protected. 

III.  Definitions 

In  order  to  support  the  understanding 
of  the  technical  terms  used  throughout 
this  document,  the  following  definitions 
are  provided. 

Combustible  Material — Material  that 
does  not  meet  the  definition  of 
noncombustible. 

Fire  flarriep— Those  components  of 
construction  (walls,  fioors  and  their 
supports),  including  beams,  joists, 
columns,  penetrati<m  seals  or  closures, 
fire  doors,  and  fire  dampers  that  are 
rated  by  approving  laboratories  in  hours 
of  resistance  to  fire  and  are  used  to 
prevent  the  spread  of  fire. 

Raceway  fire  BarrieT»— Non-load 
bearing  partition  type  envelope  system 
installed  aroimd  electrical  components 
and  cabling  that  are  rated  by  approving 


laboratories  in  hours  of  lesistanca  to  fire 
and  are  used  to  maintain  safe  shutdown 
functions  free  from  fire  damage. 

Fire  Resistance  Rating— The  time  tliat 
materials  of  a  test  assembly  have 
withstood  a  standard  ASTM  E-119  fira 
exposiire  and  have  successfully  mat  the 
established  test  acceptance  criteria  (Fire 
Barriar  Tasting  Acceptance  Criteria  refer 
to  Sections  IV,  V  and  VI). 

Noncombustible  Maferio/a— (a) 
Material  which  in  the  form  in  which  it 
is  used  and  under  the  conditions 
anticipated,  will  not  ignite,  bum. 
support  combustion,  or  release 
flanunable  vapors  when  subjected  to  fire 
or  heat:  (b)  Material  having  a  structural 
base  of  noncombustible  material,  with  a 
siuiacing  not  over  Vfc-inchee  thick  that 
haa  a  flame  spreed  rating  of  not  hi^iar 
than  50  when  measured  unng  ASTM  E- 
84  Test  "Surface  Burning  Characteristics 
of  Building  Matwials." 

Note    Thete  is  an  exception  to  this 
definition  as  defined  by  BTP  appendix  A, 
Position  D.  1.  d.  This  position  allowrs  the  use 
of  combustibie  interior  finishes  when  listed 
by  a  nationally  recognized  testiag  laboratory, 
such  as  Factory  Mutiul  or  Uoderwriters 
Laboratories,  liu:.  for  a  flame  ipnad.  smoke 
and  fuel  contribution  of  2S  or  less  In  its  us* 
configuration.) 

IV.  Fire  Endurance  Testing  AccepUmce 
Criteria  for  Fire  Barrier  Walls.  Floors, 
and  Ceilings  Used  to  Separate  Safe 
Shutdown  Functions  Within  the  Same 
Fire  Area 

To  demonstrate  the  adequacy  of  fire 
barrier  walls,  floora,  ceilings,  and 
enclosures,  barrier  designs  should  be 
verified  by  fire  endurance  testing.  NRC 
fire  protection  guidance  refen  to  the 
guidance  of  NFPA  251  and  ASTM  fi- 
lls as  acceptable  test  methods  for 
demonstrating  fire  endurance 
performance. 

The  following  are  the  fire  endurance 
testing  acceptance  criteria  for  the 
subject  fire  barriere: 

The  fire  barrier  design  has  withstood 
the  fire  endurance  test  without  the 
passage  of  flame  or  the  ignition  of  cotton 
.  waste  on  the  unexposed  side  for  a 
period  of  time  equivalent  to  the  fire 
resistance  rating  required  of  the  barrier: 

The  temperature  levels  reco/ded  on 
the  unexposed  side  of  the  fire  barrier  are 
analyzed  and  demonstrable  that  the 
maximum  temperatura  does  not  exceed 
139  "C  [250  'FJ  above  ambient;  and 

The  fire  barrier  remains  intact  and 
does  not  allow  projection  of  water 
beyond  the  imexposed  surfeca  during 
the  hose  stream  test.  (For  acceptable 
hose  stream  test  methods  and  time  of 
application — See  Section  VII.) 

Utha  above  criteria  ara  met  fer  fira 
barrier  walls,  floors,  and  ceilings 


separating  safe  shutdown  functions 
within  the  same  fire  area,  the  barrier  is 
considered  to  be  acceptable. 

NRC  lire  protection  guidance  also 
ensures  that  door  and  ventilation 
openings  and  penetrations  are  properly 
protected.  The  guidance  requires  that 
these  openings  be  protected  with  fire 
doors  and  fire  dampers  which  have  been 
fire  tested  and  listed  by  a  nationally 
recognized  testing  laboratory  (e.g., 
Underwriters  Laboratories  or  Factory 
Mutual).  In  addition,  the  construction 
and  installation  techniques  for  door  and 
ventilation  openings  and  other 
penetrations  through  these  fire  barriers 
should  be  appropriately  qualified  by  fire 
resistive  testing. 

The  guidance  of  NFPA  251  and  ASTM 
E-119  should  be  consulted  with  regard 
to  construction,  materials, 
workmanship,  and  details  such  as 
dimensions  of  parts,  and  the  size  of  the 
specimen(s)  to  be  tested.  In  addition, 
NFPA  251  and  ASTM  E-119  should  be 
consulted  with  regard  to  the  placement 
of  thermocouples  on  the  specimen. 

V.  Electrical  Baceway  and  Component 
Fire  Barrier  Systems  for  Separating  Safe 
Shutdown  Functions  Within  the  Same 
Fire  Area 

The  NRC  provided  guidance  in 
appendix  A  to  Branch  Technical 
Position  9.5-1,  Position  D.3.(d),  for 
cable  tray  fire  barriers.  This  fire 
protection  guidance  states  that  the 
design  of  filre  barriers  for  horizontal  and 
vertical  cable  trays  should,  as  a 
minimum,  meet  the  requirements  of 
ASTM  E-119,  "Fire  Test  of  Building 
Construction  and  Materials,"  including 
hose  stream  test.  On  November  19, 
1980,  the  NRC  issued  appendix  R  to  10 
CFR  part  50.  The  technical  basis  for 
Section  II1.M,  "Fire  Barrier  Penetration 
Seal  Qualification,"  states  that  "Fire 
barriers  are  'rated'  for  fire  resistance  by 
being  exposed  to  a  'standard  test  fire.' 
This  standard  test  fire  is  defined  by  the 
American  Society  of  Testing  and 
Materials  in  ASTM  E-119."  In  addition, 
this  technical  basis  stated  that  "If 
specific  plant  conditions  preclude  the 
installation  of  a  3-hour  fire  barrier  to 
separate  the  redimdant  trains,  a  1-hour 
fire  barrier  and  automatic  fire 
suppression  and  detection  system  for 
each  redundant  train  will  be  considered 
the  equivalent  of  a  3-hour  barrier." 

In  1984  appendix  R  workshops  held 
with  industry,  and  later  in  GL  8&-10, 
the  staff  provided  guidance  related  to 
fire  barrier  designs  for  raceways.  In 
Enclosure  2,  Question  and  Answers,  to 
this  GL,  Question  3.2.1.,  "Acceptance 
Criteria,"  the  staff  provided  guidance  on 
the  cold  side  temperature  for  fire  barrier 
cable  tray  wraps.  In  response  to  this 
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question  the  staff  stated  that  the 
acceptance  criteria  contained  in  chapter 
7  of  NFPA  251,  "Standard  Methods  of 
Fire  Tests  of  Building  Construction  and 
Materials,"  pertaining  to  nonbearing  fire 
barriers  was  applicable  to  cable  tray  fire 
barrier  wraps.  Chapter  5  of  NFPA  251 
explains  the  conduct  of  the  fire  test. 

The  following  is  the  NFPA  251 
acceptance  criteria: 
—The  wall  or  partition  shall  have 
withstood  the  fire  endurance  test 
without  the  passage  of  flame  or  gases 
hot  enough  to  ignite  cotton  waste,  for 
a  period  equal  to  that  for  which 
classification  is  desired; 
—The  wall  or  partition  shall  have 
withstood  the  fire  and  hose  stream 
test  as  specified  in  Chapter  5.  without 
passage  of  flame,  or  gases  hot  enough 
to  ignite  cotton  waste,  or  of  the  hose 
stream.  The  assembly  shall  be 
considered  to  have  failed  the  hose 
stream  test  if  an  opening  develops  and 
permits  projection  of  water  firom  the 
stream  beyond  the  unexposed  surface 
during  the  hose  stream  test;  and 
— ^Transmission  of  heat  through  the  wall 
or  partition  during  the  fire  endurance 
test  shall  not  have  been  such  as  to 
raise  the  temperature  on  its 
unexposed  surface  more  than  139  °C 
(250  "F]  above  its  initial  temperature. 
The  staff  considers  the  fire  endurance 
qualification  test  to  be  successful  if  the 
following  conditions  are  met: 
—The  internal  temperature  of  the  fire 
banier  system,  as  measured  on  the 
exterior  surface  of  the  raceway  or 
component,  did  not  exceed  139  ""C 
(250  "?]  above  its  initial 
temperatures;  or 

(Staff  Guidance:  NFPA  251/ASTM- 
E119  allows  this  temperature  to  be 
determined  by  averaging  thermocouple 
temperature  readings.  For  the  purposes 
of  this  criterion,  thermocouple 
averaging  can  be  used  provided  similar 
series  of  thermocouples  (e.g.,  cable  tray 
side  rail)  are  averaged  togeSier  to 
determine  temperature  performance  of 
the  raceway  fire  barrier  system.  In 
addition,  the  conditions  of  acceptance 
are  also  placed  on  the  temperatures 
measured  by  a  single  thermocouple. 
Under  the  conditions  of  acceptance,  if 
any  single  thermocouple  exceeds  30 
percent  of  the  maximum  allowable 
temperature  rise  (i.e.,  139  °C  +  42  °C  = 
181  'K  (250  "F  +  75  »F  =  325  "Fj  the  test 
is  considered  to  have  exceeded  the 
criteria  temperature  limit.) 


— Where  the  above  thermal  limits  are 
exceeded,  a  visual  inspection  of  the 
cables  '  is  required.  Cables  when 
inspected  shall  not  show  signs  of 
deeded  conditions"  resulting  from 
the  thermal  affects  of  the  fire 
exposure;  and 

(Staff  Guidance:  For  those  cases 
where  signs  of  thermal  degradation  to 
the  cables  is  present,  it  is  considered 
that  the  fire  barrier  did  not  perform  its 
intended  fire  resistive  function.  For 
those  barriers  which  are  not  capable  of 
performing  their  intended  function,  a 
deviation  based  on  demonstrating  that 
the  functionality  of  thermally  degraded 
cables  was  maintained  and  that  these 
cables  would  have  adequately 
performed  their  intended  function 
during  and  after  a  postulated  fire 
exposure  may  be  granted.  Attachment  1 
to  this  proposed  position  provides  a 
suggested  methodology  for 
demonstrating  the  fiinctionality  of  safe 
shutdown  cabling  during  and  after  a  fire 
test  exposure.) 

—The  raceway  fire  barrier  system  shall 
have  remained  intact  during  the  fire 
exposure  and  water  hose  stream  test 
without  developing  any  openings 
through  which  the  electrical 
conductor  or  raceway  is  visible. 
Section  VII  identifies  acceptable  hose 
stream  test  methods  and  the  time  of 
application. 

The  test  specimen  shall  be 
representative  of  the  construction  for 
which  the  fire  rating  is  desired,  as  to 
materials,  workmanship,  and  details 
such  as  dimensions  of  parts,  and  shall 
be  built  under  representative 
conditions.  Raceway  fire  barrier  systems 
being  subjected  to  Qualification  fire 
endurance  testing  should  be 
representative  of  the  end  use.  For 
example,  if  it  is  intended  to  install  a 
cable  tray  fire  barrier  system  in  the  plant 
without  protecting  the  cable  tray 
supports,  then  the  test  program  should 
duplicate  these  filed  conditions.  In 
addition,  the  fire  testing  program  should 
encompass  the  raceway  sizes  and  the 
various  configurations  for  those  fire 
barrier  systems  installed  in  the  plant.  It 
should  be  noted  that  several  test 
specimens  will  be  required  in  order  to 


•The  163  °C  (325  'F)  l«inp«raiura  condition  was 
MUbiish«d  by  allowing  (he  internal  iemp«ratura  on 
the  raceway  to  rise  139  X  (250  °F)  above  ambient 
laboratory  air  temperature,  assumed  to  be  24  °C  (75 
*F),  during  the  fire  test. 


'  For  components,  when  the  temperature  criteria 
is  exceeded,  an  assessment  of  component 
operability  at  the  temperature  conditions  wnich 
would  be  experienced  by  the  component  during  the 
fire  test  is  required  that  is.  raceway  fire  endurance 
tests  which  are  judged  accepuble  on  the  bMsis  of  a 
visual  inspection  of  certain  components  may  not  be 
applied  to  other  components  tvithoul  a  speciflc 
evaluation. 

■  Examples  of  thermal  cable  degradation  an 
^cket  swelling,  splitting,  cracking,  biislared. 
melted,  or  discoloration:  shield  exposed:  conductor 
insulation  exposed,  degraded,  or  diacoloted:  bare 
copper  conductor  exposed. 
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qualify  varimu  aiam  of  borixootal  and 
vertical  luna  of  cabla  tnv»  aad  conduits, 
junction  boxaa  and  pull  txwes,  etc.  The 
raceway  daa^  uaad  for  tasting  should 
be  constructed  with  naterials  and 
configurations  lopreaantativa  of  in  plant 
conditions  (e.g..  mass  associated  with 
typical  stoal  conduit,  steel  cable  trays). 

Measuring  caUa  tsmparaturea  ia  not 
considered  a  reliabio  moans  for 
determining  excaaaivo  tamperature 
conditions  which  nay  occur  at  any 
point  along  the  length  of  the  cable 
during  tha  fixo  taaL  In  liau  of  measuring 
the  imaxpoaad  tusftca  tamperature  of 
the  Bra  baniar  taat  spedman.  methods 
which  will  adequataly  measure  the 
surfece  temparatuia  of  tha  raceway  (e.g.. 
exterior  of  tha  condxiit.  side  rails  of 
cable  traya,  bottom  and  top  of  cable  tray 
surlacaa.  junction  box  axtemal  s\irfacea) 
can  be  considared  aa  equivalent  if  the 
raceway  compananta  iiaad  to  construct 
the  fire  taat  ■pociman  iwrasant  plant 
specific  componants  and  ooofiguratioDa. 
llie  metal  surfaces  of  tha  raoaway. 
under  fire  taat  copditiona.  exhibit  good 
thermal  coodnctivity  properties. 
Temperatures  maasurad  on  these 
surfaces  provide  a  omaarvative 
indication  of  the  actual  temperature  rise 
within  tha  fire  barrier  system. 

AMI  criteria  for  taating  fire  barrims 
recommends  the  cable  temperatures  ba 
monitored  by  thermocouples.  Industry 
considers  this  tha  proper  location  for 
detennining  the  temperature  rise  within 
the  raceway  fire  barrier  system.  Since 
cable  jackets  have  a  low  thermal 
conductivity,  the  actual  local 
temperatures  of  tha  cable  jackets, 
indications  of  barrier  failure,  and 
internal  fire  barrier  temperature  rise 
conditions  during  the  fire  exposure  are 
masked.  Mmiitoring  cable  temperatures 
can  give  indicaticms  of  low  internal  fire 
barrier  temperature  conditions  during 
the  fire  enourance  teat  Using  this 
temperature  monitoring  approach,  cable 
damage  can  occur  without  indication  of 
excessive  temperatures  on  the  cables. 
This  linked  with  no  loss  of  circuit 
integrity  would  give  indications  of  a 
successful  test.  The  staff  considers 
monitoring  tha  cable  temperature  as  the 
primary  niuans  of  determining  barrier 
performance  to  be  nonconservative.  As 
discussed  above,  temperatures 
monitored  on  the  exterior  surface  of  the 
raceway  provide  a  more  representative 
indication  of  fire  barriw  performance. 

The  following  are  acceptable 
placements  of  thermocouples  on 
raceway  fire  barrier  enclosure: 

Condits — measure  the  temperature  of 
the  conduit  by  placing  the 
thermocouplaa  every  6-inchea  on  the 
conduit  surface  undamaeth  tha  fir* 
barrier  matariaL 
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Cable  Tray — measure  lamporature  riae 
of  akia  tray  by  placing  the 
thermocouples  on  the  aorterier  amfaoa  of 
tha  tiay  side  raila  undemeaih  the  fire 
barrier  matariaL  In  addilian  to  placing 
thannocouples  on  the  side  raila. 
thermocouples  shall  be  attached  to  two 
14  gaga  bare  copper  conducton.  The 
first  copper  conductar  will  be  installed 
on  the  bottom  of  the  cable  tray  rungs 
along  the  entire  length  of  the  cable  tray 
run. 

The  second  conductor  shall  be 
installed  along  the  outer  top  surface  of 
the  cables  closest  to  the  top  and  towards 
the  center  of  the  fire  barrier.  The  bare 
copper  wire  is  more  responsive,  than 
cab&  jackets,  to  temperature  rise  within 
the  fire  barrier  enclosure.  The 
temperature  changes  measured  along 
the  bare  copper  conductors  provide 
indication  of  joint  failure  or  material 
bum  through  conditions. 
Thermocouples  shall  be  placed  every  6- 
inches  along  the  cable  tray  side  rails  and 
along  the  hue  copper  condBCtors. 

In  addition,  thennocouples  shall  be 
placed  every  12-indie8  on  the  surface  of 
the  outer  cables  nearest  to  uie  raceway 
and  on  the  surrace  of  the  cablea  nearest 
to  the  underside  of  the  top  of  the  fire 
barrier. 

Temperature  conditions  on  the 
raceway  during  the  fire  (eat  will  be 
determined  by  averaging  the 
temperaturea  meesured  by  the 
thennocouplea.  In  detemrining  the 
raceway  temperature  conditiona,  the 
thermocouplaa  measuring  similar  fire 
barrier  areas  of  performance  shall  be 
averaged  together  and  the  basis  of 
acceptance  will  be  bc»ed  on  these 
individual  averages.  The  following 
method  of  averaging  shall  ba  followed: 

Conduits — ^The  thennocouplea 
applied  to  the  outside  metal  surface  of 
the  conduit  will  be  averaged  together. 

Cable  Trays— The  thermocouples  on 
each  cable  tray  side  rail  shall  be 
averaged  separately.  For  example, 
thermocouples  placed  on  one  side  rail 
will  be  averaged  separately  fiom  tha 
other  side  rail.  In  addition,  the 
temperature  conditions  measured  by 
thermocouples  on  the  bare  copper 
conductors  shall  be  averaged  separately. 

Cables — The  thermocouples  used  to 
measure  individual  cable  temperatures 
will  be  used  for  engineering  purposes 
and  shall  not  be  used  Cor  evaluating  the 
performaTKe  of  the  fire  barrier  system. 

For  each  thermocouple  group,  the 
averages  shall  not  exceed  139  ^  [250 
"F]  above  the  initial  temperature  at  the 
onset  of  the  fire  endurance  test  In 
addition,  the  temperature  of  each 
individual  thwmocoaple  will  be 
evaluated.  Individual  thermocouple 
conditions  shall  not  exceed  the  139  *C 


(250  f]  temperature  riae  by  more  than 
30petcent 

VI.  Hose  Stream  Testing 

NFPA  251  and  ASTM  E-119  alloir 
some  flexibility  in  hoee  stream  teatiag. 
The  standards  allow  the  hoae  stream  teal 
to  be  performed  on  a  duplicate  test 
fp«""»«»>  suhfeded  to  a  fire  endurance 
test  for  a  period  equal  to  one-half  of  that 
indicated  as  the  fire  resistance  rrting, 
but  not  for  more  than  1  hour  (e.g..  30 
mimitea  fire  anpoaure  to  qualify  a  1* 
hour  fire  rated  barrier). 

For  safe  shutdown  related  fire  berrier 
systems,  the  staff  finds  the  hoae  stream 
application  specified  by  the  NFPA  251 
acceptable.  NFPA  251  requirea  the 
stream  of  water  to  be  delivered  through 
a  6.4  OB  (2V^inch)  hoee  dischaigittg 
throu^  a  standvd  2.9  cm  (IV^inch) 
playpipe  noxzle  onto  the  test  qMdman 
after  the  fire  exposure  teat  The  stream 
is  applied  with  the  nonle  orifice 
poeitioned  6.1  meters  (20  fset)  away 
from  the  center  of  the  teat  spaciman  at 
a  pressure  of  207  kPa  (30  psi  gauge).  Tlie 
application  of  the  stream  is  to  all 
exposed  parts  of  the  specimen  for  a 
minimum  duration  of  1  minute  for  a  !• 
hour  barrier  and  2*/t  minutes  for  a  3- 
hour  barrier. 

As  an  ahemate.  the  applic8ti<»  of  the 
hose  stream  test  on  the  test  spedman 
can  be  perfnmed  immediataiy  after  the 
completion  of  the  full  fire  endurance 
test  period.  If  this  method  is  used  to 
satisfy  the  hoae  stream  testing  alteria. 
the  following  hose  stream  applications 
are  considered  acceptable: 
— ^The  stream  applied  at  random  to  all  - 
exposed  surfaces  of  the  test  specimen 
through  a  6.4  cm  (2*<6-inchl  national 
standard  playpipe  with  a  2.9  cm  (IVh- 
inchl  orifice  at  a  pressure  of  207  kPa 
[30  psi]  at  a  distance  of  6.1  meters  [20 
feet]  from  the  spedmen  (duration  of 
the  hose  stream  application — 1 
mimite  for  a  1-hour  barrier  and  2^ 
minutes  for  a  3-hour  barrier):  or 
— The  stream  applied  at  random  to  all 
exposed  surfaces  of  the  test  spedmen 
throu^  a  8.3  cm  [IV^-inch]  fog  nozzle 
set  at  a  disdiarge  angle  of  30  degrees 
with  a  nozzle  pressure  of  571  kPia  (75 
psi]  and  a  minimum  discharge  of  2M 
1pm  [75  gpm]  with  the  tip  of  the 
nozzle  at  a  maximum  of  1.5  meten  (5 
fiset)  fitnn  the  test  specimen  (duration 
of  the  hose  stream  application — 5 
minutes  for  both  1-hour  and  3-hour 
barriera):  or 
•—The  stream  applied  at  random  to  all 
exposed  surfaces  of  the  test  spedmen 
throu^  8.3  cm  [1^6-inch]  fog  nozzle 
set  at  a  discharge  angle  of  15  degrees 
with  a  nozzle  pressure  of  517  kF^  (75 
psi]  and  a  minimum  dischaige  of  284 
1pm  [75  gpm]  with  the  tip  of  the 
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nozzle  at  a  maximum  of  3  metws  (10 
feet]  from  the  test  specimen  (duration 
of  the  hose  stream  application — 5 
minutes  for  both  1-hour  and  3-hoar 
barriers). 

Vn.  Fire  Barrier  Combustibility 

NRC  fire  protection  guidelines  and 
requirements  establish  the  need  for  each 
nuclear  power  plant  to  perform  a  plant- 
specific  fire  hazard  analysis.  The  fire 
hazard  analysis  shall  consider  the 
potential  for  in-situ  and  transient  fire 
hazards  and  combustibles.  With  respect 
to  building  materials  (e.g.,  cable 
insulation  and  jackets,  plastics,  thermal 
insulation,  fire  barrier  materials),  the 
combustibility,  ease  of  ignition,  and 
flame  spread  over  the  surface  of  a 
material  shall  be  considered  by  the  fire 
hazards  analysis.  One  method  of 
determining  combustibility  is  by 
subjecting  a  sample  of  the  fire  barrier 
material  to  a  small  scale  vertical  tube 
furnace  as  described  by  ASTM  E-138. 
The  flashover  ignition  temperature,  as 
determined  by  ASTM-01929,  and  the 
flame  spread  characteristics,  as 
determined  by  ASTM  E-84,  of  the  fire 
barrier  material  shall  be  evaluated.  The 
potential  heat  release  of  the  material 
shall  also  be  determined  and  factored 
Into  the  fire  hazards  analysis.  The  heat 
release  of  the  material  can  be 
determined  by  testing  to  the  provisions 
of  ASTM  D-3286  or  NFPA  259. 

Fire  barrier  materials  used  as  radiant 
energy  heat  shields  inside  containment 
and  used  to  achieve  a  combustible  fi"ee 
zone  are  required  to  be  noncombustible 
as  defined  in  Section  III. 
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Attachment  1  to  Encloeure  1  to  Generic 
Letter  86-10,  Supplement  1  Acceptable 
Methods  for  Demonstrating 
Functionality  of  Cables  Protected  by 
Raceway  Fire  Barrier  SyMems  During 
and  AAer  Fire  Endurance  Teat 
Exposure 

a.  Introduction 

The  NRC  considers  fire  barrier 
systems  that  meet  the  acceptance 
criteria  adequate  imder  NRC  fire 
protection  reflations.  The  licensee. 
where  the  criteria  are  not  met,  can 
submit  an  engineering  analysis  to  the 
staff  that  clearly  demonstrates  the 
functionality  of  the  protected  cables. 
This  engineering  analysis  should 
consider  the  cable  insulation  type, 
actual  voltage  and  current  conditions, 
cable  function,  and  thermal  affects  on 
the  cable  and  its  ability  to  function.  This 
evaluation  shall  also  consider  cable 
operating  temperatures  vrithin  the  fire 
barrier  at  the  tmset  of  the  fire  exposure. 

b.  Cable  Circuit  Integrity  Testing 

AN!  Criteria 

.  In  1981.  American  Nuclear  Insurera 
(ANI)  developed  a  fire  endurance  test 
criteria  for  raceway  fire  barrier  systems. 
This  criteria.  "Fire  Endurance  Protective 
Envelope  Systems  for  Class  IE  Electrical 
Circuits,"  spedfiee  a  circuit  integrity 


test  The  intent  of  this  teet  was  to 
identify  the  onset  of  fire  damage  to  the 
cables  Mdthin  the  raceway  firebarrier 
teat  specimen  during  the  fire  endurance 
test  period.  The  circuit  integrity  test 
vdtage  is  8  to  10  volts  DQ  therefore  the 
loss  of  circuit  integrity  under  these 
voltage  conditions  may  only  occur  ag  ■ 
result  of  a  dead  short  or  open  circuit 

During  actual  fire  testing  conditions 
of  raceway  fire  barrier  systems  thermal 
damage  to  the  cables  has  resulted.  This 
thermal  damage  has  led  to  cable  jacket 
and  insulation  degradation  without  the 
loss  of  circuit  integrity  as  monitored 
using  ANI  criteria.  Since  cable  voltages 
used  for  ANI  circuit  integrity  testing  do 
not  replicate  cable  operating  voltages, 
loss  of  cable  insulation  conditions  can 
exist  during  the  fire  test  without  a  dead 
short  occurring.  U  is  expected  that  if  the 
cables  were  at  rated  power  and  current 
a  fault  would  propagate.  Therefore,  the 
use  of  ANI  circuit  integrity  monitoring 
during  the  fire  endurance  test  is  not 
considered  a  valid  method  for 
demonstrating  that  the  protect 
shutdown  circuits  are  capable  of 
performing  their  required  function 
during  and  after  the  test  fire  exposure. 

c.  Cable  Insulation  Testing 

The  two  principal  materials  used  as 
cable  insulation  and  cable  jackets  by  the 
nuclear  industry  are  thermoplastics  and 
thermosetting  polymeric  materials.  A 
thermoplastic  material  can  be  softened 
and  resoftened  by  heating  and  rdbeating. 
Conversely,  thermosetting  cable 
insulation  materials  cure  by  chemical 
reaction  and  do  not  soften  when  heated. 
Under  excessive  heating  thermosetting 
insulation  becomes  stiff  and  brittle. 
Electrical  faults  may  be  caused  by 
softening  and  flowing  of  thermoplastic 
insulating  materials  at  temperatures  as 
low  as  149  "C 1300  "F).  Thermosetting 
electrical  conductor  insulation  materials 
usually  retain  their  eltjctrical  properties 
under  short-term  exposiues  to 
temperatures  as  high  as  260  X  (500  °FJ. 
Insulation  re.sistance  (Megger)  testing 
provides  an  indication  of  the  conditicm 
of  the  cable  Insulation  resistance, 
whereas  the  high  potential  (Hi-Pot)  test 
provides  assurance  that  the  cable  has 
sufficient  dielectric  strength  to 
withstand  the  applied  rated  voltage.  A 
cable  insulation  failure  usually  results 
fi-om  two  breakdown  modes:  one  failure 
mode  is  excessive  dielectric  loss  which 
is  due  to  low  insulation  resistance,  and 
the  other  failure  mode  is  overpotential 
stress  which  is  due  to  loss  of  dielectric 
strength  of  the  insulation  material. 

If  megger  tests  are  not  performeid  at 
frequent  intervals  during  the  fire 
exposure,  indications  of  insulation 
damage  may  go  undetected.  Insulation, 
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when  rwnoyed  from  elevated 
temperatuiec  will  reeet.  Mener  testing 
of  insulated  cables  after  the  nre 
endurance  taet  and  after  the  cable  has 
sufficiently  cooled  may  not  detect 
degradation  in  the  insulation  resistance. 
Therefore,  wet  or  dry  megger  of  cables 
after  a  lire  expostue  does  not  provide 
reesonAle  assurance  that  the  cables 
would  have  functioned  as  intended 
during  the  fire  exposure. 

To  provide  reasonable  assxirance  that 
the  cables  «vould  have  functioned 


during  and  after  the  fire  exposure, 
megger  tests  need  to  be  performed 
before  the  fire  test,  at  multiple  time 
intervals  during  the  fire  exposure  (i.e.. 
every  20  minutes  during  the  1-hour  fire 
test  and  every  hour  during  the  3-hour 
fire  test)  for  instrumentation  cables 
only,  and  after  the  fire  endurance  test  to 
assess  the  cable  insulation  resistance 
levels.  This  testing  will  assure  that  the 
cables  will  maintain  sufficient 


insulation  resistance  levels  necessary 
for  proper  operation  of  instruments. 

The  megger  tests  (pre-fire.  during  the 
fire  (if  performed],  and  immediately 
after  the  fire  test  conditions)  should  be 
done  conductor-to-conductor  for  multi- 
conductor  and  conductor-to-ground  for 
all  cables.  The  minimum  acceptable 
insulation  resistance  (IR)  value,  using 
the  test  voltage  values  as  showm  in  the 
table  below,  is  determined  by  using  the 
following  expression: 


IR(Mega  -  ohms)  ^ 


{[(1  Mcga-ohmperKV)-H]*1000(ft)} 
Length  (ft) 


Additionally,  in  determining  the 
insulation  resistance  levels  required  for 
nucleer  instrumentation  cables,  an 
assessment  of  the  minimum  insulation 
resistance  value  (e.g..  one  mega-ohm) 
and  its  potential  impact  on  the 
functionality  of  these  cables  shall  be 
evaluated. 

In  addition,  an  AC  or  DC  high 
potential  (Hi-Pot)  test  for  power  cables 


greater  than  1000  volts  shall  be 
performed  after  the  post-fire  megger 
tests  to  assess  the  dielectric  strength. 
This  test  provides  assurance  that  the 
cable  will  withstand  the  applied  voltage 
during  and  after  a  fire.  The  high 
potential  test  shall  be  performed  for  a  5 
minute  duration  at  60  percent  of  either 
80  volts/mil  ac  or  240  volts/mil  dc  (e.g., 


125  mil  conductor  insulation  thickness 
X  240  volU  dc  X  0.6  >  18.000  volts  dc). 

The  table  below  summarizes  the 
megger  and  Hi-Pot  test  voltages  which, 
when  applied  to  power,  control  and 
instnmientation  cables,  would 
constitute  an  acceptable  cable 
functionality  test. 


Type 

Ope«.«ngvo«.g.« 

Megger  tsetvonag. 

1  llrti  nntonld  test  ifriH 

21000  vac 

<1000vac 
$250  vdc 
$120  vac 

2500  vdc 

1500  vdci 
500  vdc 

60%  X  80  VAnI  (ac). 

60%x240VM«(dc). 
None. 

None. 

<  A  ijwggsr  last  voWage  of  1 0OP  vdc  wW  tw  acceptable  provided  a  Ht-Pot  lest  Is  peifocmed  altef  the  megger  Iset  ktr  jtotm  csMss  fsisd  at  less 


d.  Cabh  Thennd  Exposure  Threshold 

The  following  is  an  acceptable 
analysis  method  for  evaluating  the  cable 
func^onality. 

This  analysis  is  based  on  determining 
whether  a  specific  insulation  material 
will  maintain  the  electrical  integrity  and 
operability  of  protected  cables  within  a 
raceway  &e  berrier  system  during  and 
after  an  external  fire  exposure.  In  order 
to  determine  cable  functionality,  it  is 
necessary  to  consider  the  operating 
cable  temperatures  within  the  fire 
barrier  system  at  the  onset  of  the  fire 
exposure  and  the  thermal  exposure 
threshold  (TET)  temperature  of  the 
cable.  For  example,  if  the  TET  of  a 
specific  thermoplastic  cable  insulation 
(Brand  X)  is  149  *C  [300  «F]  and  the 
normal  operating  temperature  within 
the  fire  berrier  system  is  66  <t:  [150  *F1. 
then  the  maximum  temperatxire  rise 
within  the  fire  berrier  system  shall  not 
exceed  83  *C  (150  *F]  during  exposure 
to  an  external  fire  of  a  duration  equal  to 


the  required  fire  resistance  rating  of  the 
barrier.  For  this  example  the  TET  limit 
for  Brand  X  cable  is  83  'C  (150  "F]  above 
the  cable  operating  temperatures  within 
the  fire  barrier  system  at  the  onset  of  the 
external  fire  exposure.  The  cable  TET 
limits  in  conjunction  with  a  post  test 
visual  cable  inspection  and  the  Hi-Pot 
test  described  above  should  readily 
demonstrate  the  functionality  of  the 
cable  circuit  during  and  after  a  fire. 

The  cable  normal  operating 
temperature  can  be  determined  by 
loeding  cable  specimens  installed 
writhin  a  thermal  barrier  system  is  the 
test  configuration  with  rated  voltage  and 
current.  The  TET  temperature  limits  for 
most  cable  insulation  may  be  obtained 
from  the  manufacturer's  published  data 
which  is  given  as  the  short-circuit  rating 
limit.  With  the  known  TET  and  normal 
operating  temperature  for  each  thermal 
barrier  system  configuration,  the 
maximum  temperature  rise  limit  within 


a  fire  barrier  system  may  then  be 
determined. 

Dated  at  RockvUle,  Maryland,  this  16th  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 

Gail  R  Marcns, 

Chief,  Generic  Coaununications  Branch, 
Division  of  Operating  Beactor  Support,  Offke 
of  Nuclear  Beactor  Begulation. 
(FR  Doc.  93-17586  Filed  7-22-93;  8:45  am] 
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Um  of  Exp«riwic«  Date  for  ALWR 
Salamic  Gkiailflcatlon 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Regulatoiy 
Commissicm  staff  and  consultants  will 
hold  their  third  public  meeting  with 
staff  and  contractors  of  the  Advanced 
Reactor  Corporation  and  other  industry 
representatives  to  discuss  methodology 


UMI 


and  criteria  for  seismic  qualification  of 
safety  related  equipment  in  Advanced 
Light  Water  Reactors  (ALWRs)  by  use  of 
experience  data. 

DATES:  September  30. 1  p  Jn.  to  6:30 
p.m.  October  1, 8  a.m.  to  12  Noon. 
AOOnowt:  Electric  Power  Research 
Institute.  Building  3.  room  3-254.  3412 
HillvieKr  Avenue,  Palo  Alto,  California 
94303. 

FOR  RIRIMBI  ■ronHATION  CONTACT: 
John  A.  O'Brien,  Structural  and  Seismic 
Engineering  Branch,  Office  of  Nuclear 
Regulatory  Reeearch,  Nuclear 
Regulatory  Commission,  Washingtoi, 
DC  20555.  Telephone:  (301)  492-3894. 
SUPPLSMENTARV  ■rOflMATIOW.  The  use  of 

experience  data  as  a  method  of  seismic 
qualification  has  been  proposed  by  the 
Electric  Power  Research  Institute  (EPRI) 
in  the  Utility  Reqiiirements  Documents 
for  both  panive  and  evolutionary 
ALWRs.  This  approach  is  treated  in 
IEEE  Std  344-87  and,  according  to 
Regulatory  Guide  1.100.  will  be 
evaluated  by  the  NRC  staff  on  a  case-by- 
case  basis. 

The  purpose  of  this  meeting  is  to 
excharqge  bifbrmation  relating  to  the 
viability  of  the  experience  approach  to 
specific  equipment  categories  and  the 
conditions  wnich  must  be  met  in  each 
case.  No  specific  agenda  is  being 
proposed. 

Dated  at  RockviUe,  Maryland  thU  16th  day 
of  )uly  1983,  for  the  Nuclear  Ragulatoiy 
Cominissioo. 

LawmosCShee. 

Dindor.DMsion  of  Engineering.  Office  of 
Nudear  neguhtory  AeseoicA. 

(FR  Do&  93-17587  Filed  7-22-93;  8:45  am| 
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(Docltsi  Noa.  80-868  and  S»-97Q1 

Duki  Powtr  Co.;  Notiot  Of 
Coiwldf  8llon  of  I— uonco  of 
AmondnMnlt  to  Faeiilty  Oporating 
UoMMM,  Propoiod  No  Significant 
Haiarda  Conaldaratlon  OatanninaHon, 
and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
ccmsidering  issuance  of  amendments  to 
Facility  Operating  License  Noa.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  for  operation  of  the  McGuire 
Nuclear  Station,  UniU  1  and  2,  located 
in  Mecklenburg  Countv,  North  Carolina. 

The  proposed  amendments  would 
revise  the  boron  concentration  limits 
within  the  refueling  Water  Storage  Tank 
and  vdthin  the  Cold  Leg  Accumuktors 
in  order  to  tapport  the  safe  operation  of 
MoGuire  Untt  2  C^cle  9  and  subsequent 
cyclaa. 


Before  issuance  of  the  propoaed 
license  amendments,  the  Commisaion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  propoaed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  creete  the  poesibility  of 
a  new  or  difKnent  kind  of  accident  fit>m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  redxtction  in  a 
margin  of  safety.  The  licensee  has  listed 
the  amendment  changes  into  three 
categories.  The  first  category  identifies 
changes  to  the  TS  numbering  scheme 
and  adds  a  designation  to  the  top  and 
bottom  of  eech  TS  page  that  is  cmly 
applicable  to  Unit  1  or  Unit  2.  The 
second  category  relates  to  changes  to  the 
Cold  Leg  Accumulator  (CLA)  and  the 
Refoeling  Water  Storage  Tank  (RWST) 
boron  concentraticm  limits.  The  changes 
are:  An  increese  in  the  maximum  boron 
concentration  limit  for  the  Unit  1  CLA; 
an  increase  in  the  maximum  and  the 
minimum  boron  concentration  limits  for 
Unit  2  CLA;  an  increase  in  the 
minimum  boron  concentration  limit  for 
Uie  Unit  2  RWST  while  in  modes  5  and 
6;  an  increase  in  the  maximum  boron 
concentration  limit  for  the  Unit  1  RWST 
while  in  modes  1  through  4;  and  an 
increase  in  the  maximum  and  minimum 
boron  concentration  limits  tor  Unit  2 
RWST  while  in  modes  1  through  4.  The 
third  category  proposes  changes  to  the 
boron  concentration  limits  during 
refoeling  operations  which  are  as 
follows:  an  increases  in  the  minimum 
boron  concentration  limit  for  the  Unit  2 
refoeling  canal;  and  an  increase  in  the 
minimum  boron  concentration  limit  for 
Unite  2  spent  foel  pool  water.  The  Bases 
pages  are  also  revised  to  reflect  the 
above  changes.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below. 

(Amendment  wrould  not)  involve  a 
significant  incraaM  In  the  probability  or 
conaequenoet  of  an  accident  previoualy 
evaluatad. 

Cotegofyl 

The  changes  «vithln  this  category  are 
administrative  in  nature  and  only  involve 
how  the  TS  are  structurad.  Tbeee  particular 
changes  sre  not  oonstdered  to  be  initiatars  of 
any  pnviously  evahiated  acddent  As  such. 


the  probability  of  accideota  prmriously 
evahiated  woold  not  change  as  a  raautt  of  te 
propoaed  diangaa  vrithin  Uiia  calegpiji.  The 
propoaed  rhangwe  do  not  contrfbiHe  in  any 
way  to  the  outoooae  of  an  accident  thai  has 
been  pnviously  evaluatad,  nor  do  they  plen 
a  role  in  the  mitigation  of  any  previously 
evaluated  accident  becauae  tibe  changaa 
associated  with  this  category  only  ooaoam 
how  the  TSa  are  structured.  Accordingly,  the 
consequences  of  praviousiy  evahiated 
accidents  is  not  altered  by  the  propoeed 
changes  from  this  category. 

Category2 

The  proposed  ameadmeots  provided  by 
this  category  primarily  involve  chaises  to  the 
boron  concentratioa  limits  for  the  RWST  and 
the  CXA  for  a  particular  unit.  The  rhai^es  to 
the  boron  concentratiao  limits  of  the  RSWT 
and  the  CXA  ai«  neceaaary  to  support  the  safe 
operation  of  MoGuire  Unit  2  Cycle  9.  The 
minimum  boron  concentration  limits  eoauie 
the  reactor  will  reoaain  subcritical  durii^  a 
LOCA  iloas  of  coolaot  accident)  and  the 
lUnlts  arejletermined  by  the  NRC  approved 
methodology  deecribed  in  the  Duke  Power 
Topical  Report  OPC-NF-2010A. 

For  modaa  S  and  6.  the  minimum  RWST 
boron  concantiatioB  limits  ensure  that 
negative  reactivity  control  is  available  when 
the  plant  is  (in)  a  cold  shutdown  condition. 
The  requirements  are  based  oo  ensuring  that 
a  1%  daha  K/k  shutdown  maigin  is 
maintained  at  all  timee  during  the  cycle.  The 
required  boron  ooooentratioa  limits  are 
determined  by  the  NRC  approved 
methodology  diacuased  in  DP&NF-2010A. 

The  maximtim  RWST  and  CLA  boron 
concentration  limits  are  neceaaary  to  provide 
adequate  operating  maigiii.  givea  the 
increase  in  the  nUnimum  boraa 
concentration  limita.  In  additiaa,  the 
maximum  boron  concentration  limits  ensure 
that  boron  precipitation  is  precluded 
following  a  LOCA.  The  methods  and 
assumptiona  utiliaed  to  perform  the  boraa 
precipitation  analysis  is  described  in  a 
Westinghouse  letter  CLC-NS-300  dated  April 
1, 1975  and  is  consistent  with  previous 
reloed  submittal  approved  by  the  NRC  for 
McGuire. 

The  revision  to  the  minimum  allowable 
value  for  poat-LOCA  containment  sump  pH 
is  necessary  due  to  the  propoeed  incieaaes  la 
the  RWST  and  CLA  boron  concantntioo 
limits.  The  higher  boric  ecid  content  could 
result  in  a  poet-LOCA  mixed  containment 
sump  pH  of  less  than  8.5.  As  a  result  the  pH 
band  specified  within  the  Baaea  of  the 
MoGuire  Tss  Is  revised  to  be  greater  than  or 
equal  to  7.5  and  laaa  than  or  equal  to  10.5 
and  is  consistent  with  the  NRC  aiteria  for 
sump  pH  after  a  UXIA,  contained  in  Branch 
Technical  position  MTEB  fr-1. 

In  summary,  all  proposed  changes 
associated  nvith  the  category  are  a  result  of 
analysis  that  have  been  perfomed  by 
analytical  methods  and  techniquea  that  have 
been  accepted  by  the  NRC  and  whose  resuhs 
are  cleariy  within  all  NRC  within  all  NRC 
acceptance  criteria.  Aooordingly,  the 
proposed  changes  asaodated  vrith  this 
categofy  do  not  significantly  Inaeaaa  the 
probebility  or  consequeeoea  of  any 
previously  evahiated  accidents. 


39S82 


Fedwl  Regiatar  /  Vol.  58.  No.  140  /  Frtday,  July  23.  1993  /  Noticet 


ColBgofy  3 

TIm  piopowd  changM  provided  by  this 
catogwy  prtanvily  involve  cbaaget  to  the 
boron  conoMitntion  limiti  In  the  Unit  2 
lefuellm^  cnul  and  the  Unit  2  npent  fuel  pool 
water.  Tmm  changes  are  intended  to  be 
consistent  irith  the  proposed  change  to  the 
RWST  minimuin  boron  concentration  limit. 
During  refueling,  the  water  in  the  reftieling 
canal  and  the  spent  ftiel  pool  can  be  mixed 
during  fuel  transfer.  Raising  the  refueling 
canal  and  spent  fuel  pool  minimum  boron 
concentration  limits  to  the  RWST  minimum 
boron  concentration  requirement  will 
prevent  tfte  RWST  boron  concentration  from 
getting  out  of  specification  upon  post 
refiieuag  refUL  As  such,  the  proposed  change 
would  provide  additional  shutdown  margin 
during  refueling  operations.  Further,  the 
minim<mi  boron  concentration  limit  in  these 
two  areas  an  not  considered  to  be  initiators 
of  any  accidents  that  have  been  previously 
analyaad. 

Therelbce,  the  proposed  changes  from  this 
category  wiU  not  increase  the  probability  of 
a  previously  evaluated  accident  or  yicrease 
the  consequences  of  the  accident. 

(Amendment  would  not)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 


Categoiyt 

At  diacuased  above,  the  changes  associated 
writh  diis  category  are  administrative  in 
nature  and  (Muy  afiisct  how  the  TSs  are 
structured.  Systems,  structures  or 
components  at  McGuire  are  not  affected  or 
changed  in  any  way.  Procedures  and  how  the 
plant  is  operated  and  maintained  will  not  be 
changed.  Aooordingly.  a  new  or  diffisrent 
kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

Category!  \ 

The  propoeed  changes  associated  with  this 
category  are  a  result  of  analysis  that  have 
been  performed  by  analytical  methods  and 
techxtiquea  that  heve  been  reviewed  and 
approved  by  the  NRC  and  the  resulu  (from] 
the  analysis  are  clearly  within  all  NRC 
acceptance  criteria.  The  changes  proposed 
ensured  the  safe  operation  of  McGuire  2 
Cycle  9  during  normal  operational  situations 
as  well  as  in  response  to  design  base  events. 
The  changes  also  ensure  that  stress  corrosion 
cracking  will  not  occur  for  an  extended 
period  following  a  LOCA  and  iodine 
retention  in  the  containment  simip  water  is 
not  adversely  impacted.  Accordingly,  the 
proposed  changes  of  this  category  will  not 
result  in  a  new  or  different  kind  of  accident. 

CatetoryS 

The  propoeed  changes  of  this  category 
provide  additional  shutdown  margin  beyond 
what  (normally)  would  be  required  during 
refueling  operations.  The  increase  in  the 
minimum  boron  concentration  within  the 
refueling  canal  and  the  spent  fuel  pool  does 
not  result  in  any  additional  canal  and  the 
spent  fuel  pool  does  not  result  in  any 
additional  operational  concerns  nor 
advenely  impact  any  systems,  structures  or 
components  at  MoGuire.  Accordingly,  the 
proposed  changes  associated  with  this 


category  will  not  create  any  new  or  different 
kinds  oif  accidents  than  thoae  that  have  been 
previously  evaluated. 

(lAlmendment  would  not)  involve  a 
significant  reduction  in  a  margin  of  safsty. 

Cafegoiy  1 

The  changes  associated  with  this  category 
only  affect  how  the  TSs  will  be  structund 
and  are  considering  to  be  administratis  in 
nature.  No  margin  of  safety  are  afiiacted  in 
any  way  by  the  proposed  changes  associated 
with  this  categwy.  Accordingly,  the  proposed 
changes  do  not  involve  a  reduction  in  a 
margin  of  safisty. 

Category! 

The  analytical  methods  and  techniques 
utilized  to  determine  the  proposed  changes 
associated  with  this  category  have  been 
reviewed  and  approved  by  the  NRC  The 
results  of  the  analyses  that  were  performed 
confirm  that  the  proposed  changes  are  well 
within  all  NRC  acceptance  criteria.  The 
proposed  TS  changes  ensure  that  McGuire  2 
Cycle  9  will  operate  safely  and  that  the 
consequences  of  design  base  events  for  all 
modes  of  operation  are  within  NRC  approved 
acceptance  criteria  for  McGuire.  Accordingly, 
the  proposed  changes  associated  with  this 
category  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Category  J 

The  proposed  changes  associated  with  this 
category  provide  an  additional  shutdown 
margin  beyond  what  would  normally  be 
required.  As  such,  a  margin  of  safety  would 
be  enhanced  by  the  changes  of  this  category. 
Accordingly,  there  would  be  no  reduction  in 
a  margin  of  safety  as  a  result  of  the  proposed 
changes  associated  with  this  category. 

The  NRC  staff  lias  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sioiificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determinati(Hi  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Snould 


the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  aftw  issuance.  Ine 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreauently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  ^ould  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
firom  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Conies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  23, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
amcted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  %vith  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  siiould 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  dfocument  room  located  at  the 
Atkins  Library,  Univenity  of  North 
Carolina,  Charlotte  (UNCC  Station), 
North  Carolina  28223.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tne  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  xx  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  ijiall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Hie  petition 
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should  specifically  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  refsrence  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  parW  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  vrithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conforence  scneduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  rafarences  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reliel  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contoition  will  not  be  permitted  to 
participate  as  a  party. 

Thoae  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fulfy  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  an  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Gimmisaion  wrill  make  a  final 
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determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediatefy  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  ot  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fiiee  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner's  name  and  telephone 
number,  date  petitira  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  422  South  Church  Street, 
Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  furthn  details  vrith  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  13, 1993,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Doounent  Room, 
the  Gehnan  Building.  2120  L  Street. 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  nxHn  located  at 
the  Atkins  Library,  University  of  North 


Carolina.  Charlotte  (UNOC  SUtion), 
North  Carolina  28223. 

Dated  at  Rockvilk,  Maryland,  this  IMh  day 
of  July  1993. 

Dmrid  B.  KUtdMme. 

Director.  Project  Directorate  B-3.  Divi$ion  of 
Reactor  Projects-im.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-1 75«8  Pilwl  7-22-03;  8:4S  am| 


(Ooekal  Nee.  S0-S18  and  SO-MC] 

tndiWM  lUchlgwi  Power  Co.,  (OomM 
C.  Cook  NuelMr  PlanI  UnHa  1  and  2); 
Examption 


Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  I:H>R-58  and 
DPR-74  which  authorize  operation  of 
the  Donald  C  Cook  Nuclear  Plant,  Units 
1  and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  fedlities  are  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Berrien  County,  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatoiy  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Paragraph  IILD.2(b)(ii)  of  Appendix  J 
of  10  CFR  part  50  requires,  in  part,  that 
a  foil  pressure  air  lock  leakage  test  be 
performed  whenevw  air  locks  are 
opened  during  periods  when 
containment  integrity  is  not  required  by 
thenlant's  Technical  Specifications. 

The  NRC  may  grant  exemptions  fit>m 
the  requirements  of  the  regiuations 
which,  pursuant  to  10  CFR  50.12(a).  (1) 
are  authorized  by  few,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  «rith  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are 
present. 

m 

By  letter  dated  December  21. 1992, 
the  licensee  requested  an  Exemption 
from  the  requirement  of  10  CFR  part  50, 
appendix  J,  m.D.2(b)(ii)  identified  in 
section  n  above,  and  substitutimi  of  an 
air  lock  door  seal  leakage  test  (Paragraph 
mD.2(b)(iii)  of  appendix  J,  10  CFR  part 
50)  for  the  foil  pressure  air  lock  test 
otherwise  required  by  Paragraph 
m.D.2(b)(U)  when  Uie  air  lock  is  opened 
while  the  reactor  is  in  cold  shutdown 
(Mode  5)  or  refueling  (Mode  6).  if  no 
maintenance  has  been  performed  on  the 
air  lock  that  could  affect  its  sealing 
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capability.  The  flonmptkMi  woald  alM> 
allow  the  door  aaal  totkay  ntaa  t«at  of 
in.D.2(b)(iii)  to  be  used  whan  the 
mafartenanoe  affccting  the  air  locks 
sealing  capability  was  performed  only 
on  the  door  gaskets.  Tbat  is.  door  seel 
testing  win  be  done  aHm  each  opening. 
after  raaiBteBaiice  wfaidi  oould  affsct 
the  air  lock  door  gaskets,  and  prior  to 
estai^aliiag  coatainnaot  integrity.  If 
maintenance  that  could  aflKt  seeiing 
capability  has  been  per&nnad  on  aa  air 
lock.  othOT  than  the  door  gaskets,  a  full 
pressxire  air  loci  test  must  still  be 
pevfonoed. 

If  an  air  lock  is  i^Moed  during  Modes 
5  and  6.  Paragraph  III.D.2(bXii)  of 
Appoidix  J  requires  that  an  overall  air 
lock  leakage  test  at  not  less  than  the 
calculated  peek  cnlainnwnl  pressure 
from  •  destei-basis  LOCA  (Pa)  be 
conducted  befeie  plant  heatup  and 
startup  (i^e..  entering  Mode  4).  The 
existing  air  lock  doors  are  so  designed 
that  a  fall-proasure  (La.  Paa47.0  osig) 
test  of  an  entire  air  lock  can  only  be 
perfbimed  after  stron^tiacks  (structural 
bracing)  have  been  installed  on  the 
inner  door.  Stron^cks  are  needed 
because  die  pressure  exerted  on  the 
inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  Installing 
strongbacks,  porfonning  uie  test,  and 
removing  strongbadcs  requires  at  leest  8 
hours  per  air  lode  (there  are  two  air 
lodu)  during  whidi  access  through  the 
air  lock  is  prohibited. 

If  tiie  pafiodic  6>month  test  of 
paragraph  IIL0.2(bMi)  of  Appendix  J  and 
the  test  reqoirsd  by  paragraph 
in.0.2(bKiii)  of  Appendix  J  are  current, 
no  maintenance  (omer  than  to  door 
gaskets)  has  been  performed  on  the  air 
lock  diot  could  aflect  its  sealing 
cap^lity,  and  the  air  lock  is  property 
sealed,  mere  is  no  reason  to  expect  the 
air  lode  to  leak  excessively  just  because 
it  has  been  opened  in  Mode  5  and  Mode 
6. 

Accoffdfairiy,  the  Commission 
condudes  tBol  tiie  licensee's  proposed 
approach  of  striistituting  the  seal  leakage 
test  of  paragraph  in.D.2(b)(iii)  for  the 
pressure  test  of  paragraph  III.D.2(b)(iii) 
of  Appendix  )  is  acceptable  following 
door  gadcet  maintenance  and/or  prior  to 
entering  Mode  4.  Furthennura,  the 
licensee  has  conunittod  to  meet  the 
requirements  of  paragraph  ni.D.2(b)(ii) 
of  Appendix  }  whenevei  other 
maintenance  that  could  afEsct  sealing 
capability  has  been  performed  on  the  air 
lock. 

The  special  draunstancea  for 
giHiling  tMs  axenption  pursuant  to  10 
CFR  50.12  here  also  been  identified. 
The  purpooo  of  poravairii  ni.D.2(b)(ii)  is 
to  ensue  flMt  afr  loao  are  properly 


tost 


sealed' 

reqiidrad.  The  ptopoeed  I 
mathod  is  saflkdoBt  to  achiavs  this 
underlying  purpoae  in  that  M  pravidae 
adequate  assurance  of  coirtinoed  leA 
tight  int^ty  of  the  air  lock. 
Consequently.  Ae  apodal  circumstances 
deeoribed  by  10  CFR  50.12(aX2)  (U)  and 
(iii)  exist  in  that  applicatiott  of  the 
regulation  in  theae  particular 
drcnm  stances  is  not  necesswy  to 
achieve  the  underlying  purpose  of  the 
rule  in  that  the  licensee  has  propoeed  an 
acceptable  alternative  test  method  that 
accomplishes  the  intent  of  the 
regulation.  Compliance  would  result  in 
undue  hardship  that  would  be 
significantly  in  excess  of  that 
contemplated  whan  the  regulatioa  was 
adopted  in  that  plant  startnp  would  bo 
delayed  ndiile  an  overall  air  lock  , 
leakage  test  was  perforaMd  at  full 
pressure.  The  effort  and  delay  required 
is  not  warrmted  by  the  resulting  safety 
benefit. 

IV 

Accordingly,  die  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  as  described  in 
Section  m  above  is  authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  qiecial  drcumstancea 
as  provided  in  10  CFR  5ai2(aM2)  (ii) 
and  (iii)  are  present  justifying  the 
exemption. 

Therefore,  the  Commission  hereby 
grants  the  exemption  as  described  in 
Section  m  above  from  10  CFR  part  50, 
appendix  J,  lII.D.2(b)(ii). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  wrill  have  no 
significant  imped  <m  the  environment 
(58  FR  359B4). 

This  Exemption  is  eflective  upon 
issuance. 

Dated  at  Rockvitle.  Maiyland  this  16th  day 
of  July. 

Foe  the  Nudev  Regulatory  Cnamtssioo. 
JohnA.Ziinyeiiil. 

Acting  Dinetor,  DMnoH  ofltBOCtOf  Pi  oftttt 
ni/lV/V.  Offkx  efSvcleofBeactarBegalatien. 
(PR  Doc.  •»-175«9  Filed  7-23-93: 8:45  ami 
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agency:  U.S.  I^fuclear  Regulatory 
Commission. 

action:  Notica  of  a  finding  of  no 
significant  impact 

1.  Proposed  Action 

The  administrative  action  is  issuance 
of  an  amendment  to  the  Homestake 
Mining  Coropeny  license  to  implement 
the  approved  reclamation  plan  fior  the 
(kants  Mill  in  Cibola  Comity,  New 
Mexico. 

2.  Reasons  for  Finding  of  No  Siyiificant 
Impad 

An  envirtHiraental  assessment  was 
prepared  by  the  staff  of  the  U.S.  Nuclear 
Regulatory  Commission's  Uranium 
Recorery  Held  Office.  The 
environmental  assessment  evaluated 
alternatives  for  reclamation  of  the 
tailings  at  the  Grants  Mill.  Hie 
assessment  included  an  evaluation  of 
the  licensee's  environmental  report 
dated  April  1962,  and  supplements 
dated  Decembers,  1992,  and  January  11 
and  March  16, 1993. 

The  licensee's  prefnred  ahemative 
for  tailings  reclamation  is  disposal  in 
place  in  accordance  vrith  a  design 
which  meets  all  die  tedmical  criteria  of 
10  CFR  part  40,  appendix  A.  A 
memorandum  for  Docket  File  No.  40r 
8903,  which  recommended  conditional 
approval  of  a  proposed  plan  for 
reclamation  of  die  toiUngs  in  place,  was 
prepared  by  die  staff  on  may  28. 1992. 
A  Notice  of  Intent  to  amend  die  license 
to  incorporate  the  conditional  approval 
of  the  plan  was  published  in  the  Federal 
Register  on  June  9. 1992.  allowing  a  30- 
day  comment  period.  No  comments 
were  received  during  the  comment 
period;  however,  the  staff  postponed 
issuance  of  the  amendment  until  the 
conditional  issues  were  resolved.  A 
final  design  is  documented  in  a 
Memorandum  for  Efocket  File  No.  40- 
8903  dated  ^Ily  14, 1993. 

The  staff  has  occurred  with  the 
licensee's  condusion  that  reclamation 
in  place  was  the  preferred  ahemative 
following  a  review  of  the  environmeptal 
report  and  supplements.  Based  on  theae 
reviews  and  the  lack  of  any  comments 
during  the  30-day  comment  period,  the 
staff  proposes  to  amend  the  ucenaa 
upon  publicalion  of  this  Finding  of  No 
Significant  biped  to  incarporata  a  plan 
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for  reclamation  of  the  disposal  area  in 
place. 

The  Environmental  Assessment 
providing  the  basis  for  the  finding  of  no 
significant  impact  was  completed  on 
May  12, 1993.  This  doc\mient  is 
available  for  public  inspection  and 
copying  at  the  Commission's  Uranium 
Recovery  Field  Office,  730  Simms 
Street,  Lakewood,  Colorado,  and  at  the 
Conunission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC. 

Dated  at  Denver,  Ck>Iorado.  this  14th  day  of 
July  1993. 

Edward  F.  Hawkina, 

Deputy  Dinctor.  Umnium  Recovery  Field 
Office. 

(PR  Doc  93-17590  Piled  7-22-93: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralsaaa  No.  34-32645;  File  No.  SR-OTC- 
92-121 

S«lf-R«gulatory  OrganiiaUons;  th« 
Depository  Trust  Co.;  Ontor  Approving 
a  Proposad  Rula  Change  Relating  to 
Mandatory  Uae  of  the  Automated 
Tender  Offer  Program 

July  16, 1993. 

On  August  7. 1992,  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  ST-DTC-92-12)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  The 
proposed  rule  change  mandates  the  use 
of  DTC's  Automated  Tender  Ofier 
Program  ("ATOP").  Notice  of  the 
proposal  was  published  on  November 
20. 1992,  in  the  Federal  tegitter  to 
solicit  comments  on  the  proposed  rule 
change.2  No  comments  were  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Deaoription  of  the  Proposal 

DTC  has  proposed  a  rule  change 
mandating  ATOP,  including  the 
modified  vmsion  of  ATOP  called  ATOP 
n  (hereinafter  both  ATCX>  and  ATOP  n 
are  collectively  reftBired  to  as  ATOP),  as 
the  only  method  of  processing  tender 
and  exchange  offera  through  DTC.a  Prior 

1 1S  U.S.C  7St  (bKD  (199a). 

sSacuriUM  Exchmge  Act  RdMM  No.  31465 
(NoranlMr  le.  1M2),  57  FR  45879  (File  No.  SR- 
DTC-e»-12). 

*  For  a  dwcripttoa  of  ATOP,  raCw  to  Sacuritiea 
Exchango  Act  RalatN  Nos.  27139  (August  14, 
1989),  54  FR  34941  (ni«  Na  SR-OTC-aa-19)  (order 
approving  Om  AT(X>  progrm):  29168  (May  7, 
1991),  S6  FR  22742  (HI*  No.  SR-OTC-91-4M)  (order 
panliiig  accelaiatad  approval  ob  a  temporary  baaia 


to  the  development  of  ATOP, 
participants  could  accept  an  offer  by 
submitting  hardcopy  (i.e.,  paper) 
acceptance  documentation  to  DTC.  DTC 
implemented  ATOP  in  1989  in  order  to 
automate  the  manner  in  which  offers  are 
processed ,«  and  since  that  time  DTC  has 
been  processing  offiers  both  through 
ATOP  and  through  the  older  service 
using  hardcopy  acceptance  documents. 
DTC  now  intends  to  discontinue  the 
older  service  and  have  ATOP  as  the 
onlv  means  of  processing  offers  at  DTQs 

To  accept  an  offer  throu^  ATOP, 
participants  send  electronic  instructions 
to  DTC  through  DTC's  communication 

Sstem.a  A  principal  feature  of  ATOP  is 
e  elimination  or  hardcopy  letters  of 
transmittal  7  signed  by  the  participants. 
In  place  of  the  signed  letters  of 
transmittal,  DTC  receives  electronic 
instructions  from  participants,  and 
transmits  electronic  messages 
containing  those  instructions  to  tender 
or  exchange  agents.  The  electronic 
instructions  received  by  DTC  and 
transmitted  to  the  agent  include  a  single 
character  by  which  the  Participant 
acknowledges  its  receipt  of  and 
agreement  to  be  boimd  by  the  offeror's 
letter  of  transmittal.  ATOP  does  not 
change  current  practices  regarding  the 
preparation  and  distribution  of  offering 
materials  including  letters  of 
transmittal. 

DTC  implemented  ATOP  n  in  1991  in 
order  to  make  the  benefits  of  ATOP 
available  to  agents  that  do  not  handle  a 
large  volume  of  offiars  and  that  do  not 
have  PTS  terminals  and  printers 
available  for  ATOP."  Under  ATOP  n, 
participants  send  electronic  instructions 

to  modificatioiu  of  ATOP);  and  30678  (May  7, 
1992),  57  FR  20541  (File  Na  SR-OTC-91-11)  (order 
approving  modificatioaa  of  ATOP). 

«Securitie«  Exchange  Act  RaieaM  No.  27139, 
nipra  note  3. 

*  DTC  will  retain  for  tooie  time  a  limited 
capability  to  proceM  offers  through  the  older 
service  in  case  an  offer  has  unusual  fsaturee  which 
prevent  DTC  from  processing  the  otht  through 
ATOP,  hi  such  a  situattoa.  DTC  will  procaas  the 
oBsr  through  the  older  service  if  DTC  determines 
that  the  interesu  of  DTCs  paitidpaats  will  be 
served  bast  by  makli^  DTC's  fadUtiea  available  for 
the  offer.  At  this  time,  DTC  does  not  anticipate  any 
such  untisual  haturea. 

•DTCs  conununicatioB  system  is  called  the 
Participant  Terminal  System  ("PTS").  A  PTS 
terminal  and  printer  are  required  to  participate  in 
the  full  veraioa  of  ATOP. 

'The  letter  of  tratumittal  is  the  basic  instrument 
far  affecting  transfsr  of  taDdarod  securities.  It  is  the 
document  by  which  a  socnrityholder  of  the  subject 
company's  securities:  AccepU  the  bidder's 
invitation  to  tender  or  offisr  to  purchase  offers  to 
sell  the  sufafect  company's  shares  to  the  bidder 
appoints  the  depositary  as  the  agent  to  receive  and 
hold  tendered  securities:  and  guarantaee  to  deliver 
the  subiect  company's  securities  to  or  actually 
daposiU  die  si^fect  company's  securities  with  the 
depositary. 

■  Securities  Exchai^  Act  Release  No.  29168. 
ruipo  note  3. 


to  DTC  just  as  they  do  in  the  fiill  version 
of  ATOP.  Then,  in  place  of  relaying 
those  instructions  to  the  agent  by  use  of 
electronic  messages,  DTC  generates 
messages  to  the  agent  on  a  printer  at 
DTC  and  delivera  the  messages  to  the 
agent  at  the  end  of  the  day  by  courier 
service.  During  the  day,  the  ATOP  II 
agent  can  access  information  about  the 
offer,  such  as  which  DTC  participants 
have  tendered  securities,  mrough  a 
personal  computer. 

n.  DiacusaitMi 

The  Commission  believes  that  the 
proposal  is  consistent  writh  the  Act  and 
particularly  with  section  17A  of  the 
Act.*  Sections  17A(b)(3)(A)  and  (F) 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
facilitate  and  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  ATCX>  alleviates 
problems  such  as  the  risk  of  loss,  delays 
during  shipment,  and  the  expense  and 
labor  involved  in  the  physical  handling 
of  documents  arising  from  the  use  of 
hardcopy  documents  in  offers.  In 
addition,  ATOP  provides  agents  and 
offerors  with  an  improved  ability  to 
control  the  processing  of  offer  by 
making  a  variety  of  information 
available  to  the  agent  and  to  the  offiaror 
while  an  offer  is  open.  Therefore,  DTCs 
mandating  the  use  of  ATCNP  should 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  in  accordance  with  its 
statutory  obligations. 

ATOP,  including  ATOP  II,  has 
become  the  predominant  method  of 
processing  offiara  at  DTC  During  1991 
and  the  first  six  mcmths  of  1992:  (i)  57% 
of  the  offers  processed  at  DTC  vrara 
ATOP  offera  and  43%  were  ofiiera  using 
the  older  service,  (ii)  71%  of  the 
acceptances  of  offera  by  participants 
were  acceptances  submitted  in  ATOT 
offera  and  29%  were  acceptances 
submitted  in  offera  using  the  oldor 
service;  (iii)  83%  of  the  cash  paid  in 
tender  offiara  through  DTC  was  paid  in 
ATOP  offiara  and  only  17%  was  paid  in 
offera  using  the  older  service:  and  (iv) 
78%  of  the  maricet  value  of  all  securities 
surrendered  in  exchange  o^ra  at  DTC 
was  surrendered  in  ATOP  offera  and 
only  22%  was  surrendered  in  offara 
using  the  older  service. 

It  IS  DTC's  belief  that  there  is  no 
substantive  operation  by  offlarora  and 
agents  to  the  proposed  mandatory  use  of 
ATOP.  Of  the  few  small  offera  processed 
by  DTC  since  the  incepticn  of  ATOP 
that  not  made  us  of  the  system,  DTC 
states  that  in  a  majority  of  these  offera 
unfamiliarity  with  ATOP  was  the  reason 

•15U.S.C7Sq-l(b)t3)(A)  and  (F)  (ISSS). 
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th»  oflMon  and  apiris  wed  tbi  old 
servia.  Tlw  cnt  lo  n  108111  to  utilin 
ATOP  to  hWimL  Only  wbn  ATOP  !• 
mrinrtii«dMHhwxBP«ith»«»dmriiv» 
method  «l  pioc— ing  oBat  at  DTC  wUl 
the  tttXk  bsMfils  of  Um  automation  <rf 
tendarand  «idMig»  ofiacs  be  raalizad 
by  DTC.  ita  paatfripanta,  aad  tmuim  and 

Aa  prpdooiiy  ftaksd,  DTC  win  ratatn 
for  sooM  tinw  tecnabiiity  to  proGaaa 
olfeTS  through  the  older  hardcopy 
service  in  caae  an  ofiiar  rontaina  unuaMel 
featurea  which  prevent  DTC  from 
prooeaaing  tnv  oCnr  uiraii^  ATOP. 
Tueieiuiei  no  indifiutia]  or  entity 
should  bv  dlawifiandriaed  from  acting 
as  a  tender  or  an  exchange  agency  by  the 
mandating  of  ATOP.i* 

In  aactiou  17A(a)  (1)  (B)  and  (Q  of 
the  Act,  Conqgrasa  aet  forth  its  findings 
that  IneffiriaBt  {Hooeduies  for  clearance 
and  aettlemeot  Impoae  unnecessary 
costs  on  inveators  and  persons 
facilitating  tnnaadions  by  and  acting  on 
behalf  of  inveators  and  that  new  data 
processing  and  oommunicatioas 
techniauBS  create  the  opportimity  for 
more  efHria«t.  effactiva.  and  aaia 

procedui—  far  daaranca  and 

settlement"  ATOP  provides  DTC's 
participants  witk  a  more  efficient.  leas 
coaliy,  and  matt  aecure  service  in  the 
procMMkigaflander  and  exchange  ofiara 
at  DTC"  OTCTsPKopoaal,  therefore,  is 
consistent  vrith  the  purpoaes  of  aection 
17AoftheAGL 

Furthermore,  becauae  Am  propoaed 
rule  rhanpiaaa  eKtanaion  ai  DTCs 
existing  ATOP  prapaia.  wfaodi  has  been 
reviewM  aad  approved  by  tiie 
CommiaaiiM.**  the  proposal  ia 
consistaet  wkh  the  MMumpiin. 
requiieneats  ai  aectiona  17A(bM3)(A) 


i^thtbwmtHmATOt 
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ofit«r 

ouintaina  ■  feMMte  apal  UaiaaB  poup,  aid 
providM  pstfcipiBtHiTin  rapraMDWiTH  for 
~  >— DTC— *»«.Ti<f  fcf 

I CW  IMA  D^iMy  Gm«1 
CowiMJ.  mCmd  Mfciy  T.  Bww^  Stog  Altanwy. 
Di¥isiaao(Mirial  Btpifaitett,  CoawuMion  (July  7. 
1992). 

n  IS  UJ.C  Ta^-Hi)  OXB}  ml  fC)  (i9ee). 

physicd  koh  IhsGfe^aiMiaB  mkBpiti  ml*  17  Ad- 
14  of  Ih*  Act  (17  CFK  a4ai7Ad-14).  KaU  17A«i- 
14  raqjuiTM  diMkr  igmtt  actiag  m  tondv  i 
OB  behalf  of  WMm*  to  MlMIA  aid  mainiun 
spodal  MHH^  aMb  dl  qariUM  acnrilMft 
<i|iilliilii>niaiHh>i  ' 
M^^a.  bk  17A4-14 

racaiviaf 
book  May  dri* 
■nd    ' 


( odwr  purpoMt,  far 
lloliwbiddaby 


tfaHATOrt 
trwmiMil  iMwaBd 
nqoinaMBt 
tiSupmHtoSk 


doGUflMotatiaa" 


and  (F).i«  Thoae  Sactiea  nqniie  thai  s 
cleariag  agncy  be  oipniaBd  and  its 
rulea  be  deaigned  to  aaaoe  dw 
aafagaaiding  of  aenifirtaa  and  fanda  in 
DTC'a  CMtody  or  te  which  It  ia 


m.  Coacluaion 

The  Commission  finds  that  the 
prapoaal  is  oonsklant  wfth  ttw 
requiiements  of  the  Act  and  particalarly 
with  aaction  17A  of  the  Ad  and  dM 
roles  and  legulaiiona  thereunder. 

It  is  mcnftm  onKmt,  Pursuant  to 
aection  19(b)(2)  of  die  Act.  that  tike 

Eroposed  rule  change  {SR-UTC-92r-12) 
B,  and  hereby  is,  apptowed. 

For  tha  QmmlMion  by  the  Divlatoe  of 
Market  RBgulation.  pmwnt  to  dahgatad 
authority. 

Marvaiata  McFariaad. 
Deputy  Secretary. 
(PR  Doc  03-17570  FiM  7-22-43;  1:45  tmi 
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tTol 
Nsw  York  Stock  I 
Relating  to  ttie  Locatkm  on  the  Fleor 


July  IS,  1903. 

Pursnaait  to  sactioa  19(14(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act1,t  and  Bale  igb^  diereuDder,* 
notks  is  hereby  givea  diat  on  June  28, 
1993,  the  New  York  Stock  Exchange, 
be  ("NYSE"  or  "Excfamge")  filed  with 
the  Securities  and  Exchangp 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  D  below,  iwhidb  kerns 
have  been  prepared  by  the  Co^angp. 
The  Commission  is  publishing  this 
notice  to  solicit  com  meats  oa  the 
propoeed  rule  change  from  interested 
persons. 

I.  Setf'Kegnlatory  Orgaatzatkm's 
Statement  ef  the  Tenas  ef  Suhatance  of 
the  Propoeed  Bale  Chafe 

The  Exchange  hereby  propoaea  to 
amend  NYSE  Rule  7gA.60  to  darily  that 
the  NYSE  can  determine  on  a  case  by 
case  basis  whether  to  trade  a  security  on 
the  stock  floor  or  on  the  boiul  floor.  The 
text  of  die  propoeed  mis  change  is 
available  at  the  Office  of  the  Secretary, 
the  NYSE,  and  at  the  r*j*mmtff{r<ay 


<«  IS  U.S.C  7S(^i(bX3XA)  nd  (F)  (isaa). 
1 1S  u&c  Tttfrniftntm. 

*  17  CFK  340.19b-4  (1901). 


Statement  of  the  Purpoee  at,  aad 
SUtutoryr 


In  its  filing  wrfth  the  Connnisaion.  die 
Exchangs  Included  statements 
concerning  the  purpose  c^and  basis  for 
the  propoMd  nua  cnangs  and  dianisawd 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  foith 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  sudi 
statenentSb 

A.  Se^'Reguhtory  OrgftniMotiom's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  propoeed  rule  change  would 
amend  the  NYSE's  current  lequiieawat 
that  transactions  in  booda  mast  take 
place  on  the  bond  floor.  The  purpose  of 
the  rule  change  is  to  provide  greater 
flexibility  oo  adiarB  new  types  of 


NYSE  Rule  7gA.60  was  origiaally 

intended  to  ansan  ttiat  trades  hi  bonds 
took  place  at  specified  locatioas  on  the 
bond  floor  to  facilitate  trade  and 
quotation  reporting,  However,  this  rule 
also  could  be  interpreted  to  limit  the 
trading  of  fixed  income  products  to  the 
bond  uoor,  although  in  certain 
drcumstances.  according  to  the 
Exchange,  trachng  on  the  stock  floor 
may  be  more  appropriate.  For  exampb. 
a  number  of  recent  hybrid  products  are 
technically  denominated  as  "notes"  or 
"note  units'*  but  have  a  return  linked  to 
a  particular  stock  index  Thus,  the 
NYSE  believes  these  instruments  may 
more  appropriately  be  traded  on  the 
stock  floor. 

In  addition,  the  NYSE  represents  thai 
it  has  been  presented  Mrith  listing 
applications  for  ei^t  perpetual  Ufa 
"preferrace  securities"  or  other  types  of 
securities  that  are  issued  under 
indentures  and  pay  interest,  but  have 
unique  characteristics  that  may  make 
thaan  economic^ly  similar  to  equi^ 
products.  The  NYSE  believes  that  these 
types  of  products  may  alao  be  mora 
suited  for  trading  on  the  stock  floor. 

The  proposed  rule  change  will  clarify 
that  the  Exchange  has  the  ability  to 
conduct  a  case-by-caaa  review  on  where 
to  trade  an  iadividual  security.  The 
Exchange  win  decide  to  trade  a  aecnrity 
on  either  the  bond  floor  or  the  stock 
floor  based  on  its  determination  of  what 
is  more  apjpropriata  far  each  ascarity. 

The  Eadiaags  expects  that  secBiMes 
traded  on  nie  stock  floor  wf  11  be  sni^eot 
to  the  trading  rules  and  survefllanos 
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proceduTM  applicable  to  aquity 
products.  Similarly,  aacuritias  traded  on 
the  bond  floor  will  be  subject  to  fixed 
income  trading  rules  and  surveillance 
procedures.  If  however,  tlie 
characteriMics  of  a  new  product  retniire 
that  exoeptians  be  made  regarding  the 
application  of  trading  rules  or 
surveillance  procedures,  ^e  Exchange 
will  consult  with  die  Commission  staff 
before  trading  begina.  and  will  grant 
such  exceptions  only  with  Commission 
staff  concuirance. 

The  dedrion  as  whether  other  equity 
or  fixed  income  rules  will  apply  will 
need  to  be  made  on  a  case  by-case  basis. 
For  example,  margin  requirements  are 
governed  not  only  by  the  Exdiange,  but 
also  by  other  regulatory  authorities, 
such  as  the  Commission  and  Board  of 
Governors  of  the  Federal  Reserve 
System.  The  Exdiange  will  have  to 
analyze  each  new  product  to  determine 
the  appropriate  application  of  the 
mar^  rules,  consulting  with  other 
regulatory  autluvities  %^ere  necessary. 

The  Exchange  believes  that  the 
proposed  rule  diange  is  consistent  with 
section  6  of  the  Act,  in  general,  and  %vith 
section  6(b)t5).  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  )ust  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  parfact  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investore  and  the 
public  interasL 

B.  Self-Begahtory  Organization's 
Statement  on  Bmden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  written  comments  were  solicited 
or  received  with  reqwct  to  tibe  proposed 
rule  change. 


m.  Date  ofEgecliieueas  of  the 
Prqioaad  Rde  Change  and  Timing  for 
ConunlsBiaa  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  efiiactiveness  pmsuant  to 
section  ie(bX2)  of  the  Act 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and, 


in  particular,  the  requirements  of 
section  6(b)(5)  thermmder.s  Specifically, 
the  Commission  finds  that  the  proposal 
will  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfoct  tiie 
mechanism  of  a  free  and  open  market  by 
giving  discretion  to  the  Exdiange  to 
assign  fixed  income  products  that  have 
characteristics  of  botn  debt  and  equity 
to  the  trading  door  wdiich  is  most 
appropriate  for  the  trading  of  those 
securities. 

The  Commission  recQgnizas  that 
certain  hybrid  securities  which  are 
designated  as  bonds  may  have 
characteristics  whidi  make  them 
economically  similar  to  equity  products. 
The  Commission  believes  that  ^ 
providing  the  NYSE  with  the  discretion 
to  assign  such  products  to  the  equity 
floor  for  trading  will  be  beneficial  to 
public  investors,  because  hybrid 
products  will  be  able  to  be  traded  in  the 
environment  most  suited  to  them  as 
indicated  by  the  characteristics  of  the 
products  rather  than  the  name  that 
attaches  to  them. 

The  Commission  frirther  notes  that 
since  fixed  income  products  which  are 
traded  on  the  stock  floor  will  be  subject 
to  the  trading  rules  and  surveillance 
procedures  apnlicable  to  equity 
products,  the  discretion  allowed  to  the 
Exchange  by  the  proposed  change  does 
not  imnecesaarily  increase  regulatory 
concerns.  The  Commission  fmther  notes 
that  in  those  cases  where  the  Exchange 
believes  the  charaderistics  of  a  new 
produd  require  exceptions  to  the 
application  of  the  equity  trading  rules, 
surveillance  procedures,  and  margin,  or 
other  requirements,  the  Rifrlungn  has 
agreed  to  consult  with  the  Commission 
before  trading  those  products,  and  the 
NYSE  will  not  grant  such  exceptions 
unless  the  staff  of  the  Commission 
concurs  with  the  recommendations  of 
the  NYSE.  Accordingly,  the  Ccmunission 
believes  that  any  regulatory  concerns  in 
altering  the  rules  applicabw  to  a 
particular  product  will  be  acbquately 
addressed  by  the  Commission  and  the 
NYSE,  before  any  exception  is  granted. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  diange 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Tlie 
Commission  believes  that  by 
accelerating  approval  of  the  proposal, 
the  Exchange,  whece  appropriate,  will 
be  able  to  assign  fixed  income  type 

Eroducts  currently  being  traded  on  the 
ond  floor  to  the  equity  floor,  thus 
creating  greater  effidency  in  the  markets 
for  those  securities.  Accordingly,  the 


Commission  believes  that  it  is 
consistent  with  sections  6(b)(5)  and 
l9(bM2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  SoUdtation  ofComnMnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiMioos 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Kicrhangf 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vrith  resped  to  the  proposed  rule 
change  uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refsraoce 
Section,  450  Fifth  Street,  NW., 
Washii^on,  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYS&43- 
29  and  should  be  submitted  by  August 
13, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Ad  « that  the 
proposed  rule  change  (SR-44YSE-g3- 
29)  is  approved. 

For  the  CranmiHioa,  by  the  Divirioa  of 
Market  Regulation,  pinHMitf  to  ddegalsd 
authority.* 

ManaratH.McFariaiid, 

Deputy  Secretary. 

[PR  Doc.  93-17501  Filed  7-22-93:  B:45  am] 
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[Releaee  No.  34-32646;  kitamaMenri  tafias 
Ralsaaa  No.  864;  RIe  Woe.  SR  OCC  63  C7 
and  SA-ICC-43-04] 

Solf-Regulatory  Organizations;  Tbo 
Options  CiMrfng  Corp.  and  Tbs 
Intsrmartwl  Ctoartng  Corp.;  RRng  of 
Proposod  Ruls  Changas  Relating  to 
ths  Rostrueturing  of  Cross-Margining 
Program 

July  16. 1993. 

Pursiiant  to  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Ad"),i  notice  is  her^y  givm  that  on 
May  24, 1993.  The  Options  Clearing 
Corporation  ("OCC")  and  The 


MSU.S.C78nbXS)(iea2). 


« IS  U.S.C  7aia4(2)  (IflM). 

•  17  CFR  200.30-3(aKl2)  (1M2). 

MS  U.S.C  78i(bxi)  (isea). 
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Intermarket  Clearing  Corporation 
("ICC")  filed  MTith  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  changes  as  described 
in  Items  I.  D,  and  III  below,  which  Items 
have  beenprepared  primarily  by  OCC 
and  ICC  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  will 
restructure  the  cross-margining  program 
between  OCC  and  ICC  so  that  it  parallels 
the  cross-margining  programs  between 
OCC  and  other  commodity  clearing 
organizations. 

II.  Self-Regulatory  Organization^* 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change* 

In  its  filing  with  the  Commission. 
OCC  and  ICC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
OCC  and  ICC  have  prepared  summaries, 
set  forth  in  sections  A.  B,  and  C  below, 
of  the  most  signiflcant  aspects  of  such 
statements.  | 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  restructure  the  current 
OCC/ICC  cross-margining  program  in 
order  to  facilitate  wider  participation  in 
the  program.  The  restructured  program 
will  parallel  the  cross-margining 
programs  between  OCC  and  other 
commodity  clearing  organizations.  OCC 
and  ICC  have  entered  into  a  Cross- 
Margining  Agreement  ("OCC/ICC 
Agreement")  with  respect  to  the 
restructured  program. 

The  OCC/ICC  Agreement  is  based  on 
the  Cross-Margining  Agreement  among 
OCC  ICC  and  the  Chicago  Mercantile 
Exchange  ("CME")  ("OCC/ICaCME 
Agreement").!  The  OCC/ICC  Agreement 
accommodates  the  restructured  cross- 
margining  program  between  OCC  and 
ICC  whi(±  Kvill  operate  in  basically  the 
sane  way  as  the  existing  OCC/CME 


*SacuritiM  Exchange  Act  RalatM  No.  32534 
QuM  28, 19*3),  sa  FR  36234  (FUa  No*.  SR-OCC- 
92-2*  ad  SR-iOC-«2-OS)  (otdw  approving  th« 
OCC/ICOCME  ooM-mar^ning  program).  The  OCC/ 
KX/CME  AyeaoMal  provide*  for  the  etublithment 
of  a  Mlataral  and  two  biiatarai  croM-margining 
program. 


cross-margining  program.'  the  OCC/ICC 
Agreement  is  substantially  similar  to  the 
OCC/IOC/CME  Agreement  except  for  the 
following  differences. 

Because  neither  OOC  nor  ICC  conduct 
settlements  on  Good  Friday,  that  day 
will  not  be  included  in  the  definition  of 
the  term  "business  day."  «  The  term 
"carrying  clearing  organization"  is 
deleted  from  the  OCC/ICC  Agreement 
because  the  OCC/ICC  Agreement  only 
provides  for  a  bilateral  cross-margining 
program  between  OCC  and  ICC. 
Conforming  changes  are  made  to  other 
terms  defined  in  the  OCC/ICC 
Agreement. 

OCC  and  ICC  have  determined  that  it 
is  uimecessary  to  provide  that  certain 
oral  agreements  must  be  made  over  a 
recorded  telephone  line  and  confirmed 
in  writing.s  Accordingly,  all  references 
(most  notably  found  in  Sections  5, 6,  7, 
and  14  of  the  OCC/ICC/CME  Agreement) 
relating  to  the  use  of  recorded  telephone 
lines  to  make  oral  agreements  and  to 
confirming  such  agreements  in  writing 
are  deleted  from  the  OCC/ICC 
Agreement. 

As  is  the  case  in  their  current 
program,  OCC  and  ICC  will  not  impose 
"super  margins"  with  respect  to  cross- 
margin  accounts  in  their  restructured 
program.  As  the  clearing  organizations 
have  stated  in  the  past,  neither  believes 
that  super  margins  are  essential  to  a 
cross-margining  program,  and  therefore, 
all  references  to  super  margins  are 
deleted  from  Section  5  of  the  OCC/ICC 
Agreement.  The  operation  of  a  cross- 
margining  program  that  does  not  require 
super  margins  is  not  novel.  Indeed,  the 
Commission  recently  approved  another 
cross-margining  program  that  did  not 
impose  super  margins." 

bi  the  OCC/ICC  Agreement.  ICC  does 
not  appoint  OCC  as  its  agent  for 
receiving  and  responding  to  and 
approving  or  disapproving  settlement 
instructions  for  purposes  of  Section  7. 
"Daily  Settlement  Procedures."  ' 


>  For  a  description  of  the  OCC/CME  ctom- 
margining  program,  refer  to  Securities  Exchange  Act 
Release  No*.  2729*  (September  26, 1969).  S4  FR 
4119S  (File  No.  SR-OCC-69-Ot)  (order  approving 
OCC/CME  proprietary  cross-margining)  and  29991 
(Novambw  26.  1991).  56  FR  61458  (File  No.  SR- 
OCC-90-1)  (order  approving  OCC/CME  non- 
proprietary, market  professional  crou-margining). 

*  No  settlements  are  conducted  on  Good  Friday  in 
the  ctirrent  OCC/ICC  cross-margining  program,  and 
therefore,  it  is  not  a  business  day  for  purpose*  of 
the  current  OCC/ICC  program. 

•  Such  requirements  are  not  a  part  of  the  current 
0CC/1(X  cross-margining  program. 

«  Securities  Exchange  Release  Act  No.  31414 
(November  6,  1992).  57  FR  53943  (File  No.  SR- 
OCC-92-22)  (order  approving  proprietary  cross- 
margining  program  between  OCC  and  the  Comex 
Clearing  Association,  Inc.). 

'  iOC  however,  will  appoint  OOC  as  iU  agent  for 
such  purpose  in  a  letter  agreement  between  tha 
parties. 


Settlement  times  and  procedures  in 
Section  7  reflect  those  of  OCC  and  ICC. 
All  provisions  that  concern  the  effect  of 
certain  actions  taken  by  a  clearing 
organization  that  is  not  a  carrying 
clearing  organization  with  respect  to 
cross-margin  accounts  are  deleted  from 
Section  7  as  well.  Paragraph  (i)  of 
Section  7  is  modified  to  provide  that 
settlements  with  respect  to  non- 

Eroprietary  cross-mai^in  accounts  will 
B  paid  once  a  clearing  member  has 
completed  its  settlement  obligations 
with  res{>ect  to  all  other  accounts  with 
the  clearing  organizations.  This  revision 
conforms  the  terms  of  paragraph  (i)  to 
thepractice  in  the  OCC/CME  program. 

Tne  liquidation  procedures  described 
in  Section  8  of  the  OCC/ICC  Agreement 
are  revised  to  accommodate  a  cross- 
margining  program  between  two 
clearing  organizations.  OCC  and  ICC 
will  eadi  retain  (bear)  50%  of  any 
surplus  (shortfall)  on  the  liquidation  of 
the  cross-margin  accounts  of  the 
defaulting  clearing  member.  OCC  and 
ICC  have  determined  that  it  is 
unnecessary  to  provide  in  the  OCC/ICC 
Agreement  that  each  will  adhere  to  its 
respective  rules  regaiiding  assessments 
against  the  clearing  fund  deposits  of 
other  clearing  members  in  the  event  of 
a  default  of  a  cross-margining  clearing 
member  or  its  affiliated  clearing 
member.  OCC  and  ICC  also  have 
determined  that  it  is  unnecessary  to 
provide  for  an  annual  evaluation  of  the 
above-described  surplus  (loss)  sharing 
formulas.  Accordingly,  the  provisions 
for  sharing  any  surplus  (shortfall) 
parallel  those  that  are  in  effect  in  the 
existing  OCC/CME  cross-margining 
projptim. 

l^e  indemnification  procedures 
described  in  Section  10  and  the 
termination  pr(x»dures  described  in 
Section  12  of  the  OCC/ICC  Agreement 
are  revised  to  accommodate  only  a 
bilateral  cross-margining  program. 
Section  12  also  is  revised  to  eliminate 
the  provision  that  prohibits  termination 
without  cause  of  the  cross-margining 
program  until  one  year  after  the 
effective  date  because  the  clearing 
organizations  believe  that  such  a 
provision  in  unnecessary. 

OCC  and  ICC  additionally  have 
determined  that  it  is  unnecessary  to 
advise  one  another  of  the  total  size  of 
and  aggregate  contributions  to  their 
respective  clearing  funds  and  that  it  is 
unnecessary  to  advise  one  another 
whether  a  cross-margin  clearing  bank  is 
experiencing  operational  difficulties. 
They  currently  do  not  exchange  such 
information.  Accordingly,  those 
provisions  are  deleted  from  Section  14. 
"Information  Sharing."  of  the  OCC/ICC 
Agreement.  The  clearing  organizations 
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will  no  longer  appoint  aifoitraton  under 
the  revised  arbitration  procedures 
described  in  Section  16  of  this 
Agreement. 

The  list  of  contracts  eligible  for  cross- 
margining  are  set  forth  in  Exhibit  A  to 
the  OCC/ICC  Agreement  and  is  tailored 
for  the  program  between  OOC  and  IOC 
Eligible  contracts  for  OCC  will  include 
put  and  call  options  on  broad-based 
stock  indices  and  on  foreign  currencies. 
Eligible  contracts  for  IOC  will  include 
futures  contracts  on  the  New  York  Stock 
Exchange  Composite  Index,  put  and  call 
options  on  the  New  York  Stock 
Exchange  Composite  Index  futures,  and 
foreign  ciurency  futures.  Other  stylistic 
or  nonsubstantive  changes  are  made  to 
the  OCXyiCC  Agreement. 

The  forms  of  account  agreements  and 
subordination  agreements  are 
substantially  identical  to  those  that  are 
used  in  the  cross-margining 
arrangement  among  OCC,  IOC,  and  CME 
except  that  the  account  agreements  and 
subordination  agreements  for  the  OCC/ 
ICC  cross-margining  program 
accommodate  only  a  bilateral  cross- 
m^ining  program. 

The  proposed  changes  to  OCC's  and 
ICC's  Rules  eliminate  speciBc  references 
to  the  OOC/ICC  cross-margining 
program  as  currently  structured. 
Accordingly,  the  provisions  of  Section 
23  of  Article  VI  of  OCC's  By-Laws, 
which  describes  the  ciirrent  structure,  is 
deleted  and  Section  number  23  is 
reserved  for  futiire  use.  Similarly,  the 
provisions  of  ICC  Rule  513,  which 
describes  the  ciurent  structure,  is 
deleted,  and  Rule  number  513  is 
reserved  for  future  use.  Conforming 
amendments  also  are  made  to  other  OCC 
and  ICC  rules  and  to  the  ICC  Margin 
Resolution.  Thus,  imder  the  revisions  to 
OCC's  By-Laws  and  Rules  approved  in 
File  No.  SR-OCC  92-28.«  ICC  will  be 
considered  a  "carrying  commodity 
clearing  organization,"  and  the  cross- 
margining  arrangement  between  OCX! 
and  ICC  will  be  governed  by  the  terms 
of  Section  24  of  Article  VI  of  OCC's  By- 
Laws  and  the  appropriate  provisions  of 
OCC's  Rules.  Under  the  revisions  to 
ICC's  Rules  approved  in  File  No.  SR- 
ICC-92-05,»  OCC  would  be  considered 
a  "carrying  clearing  organisation,"  and 
the  cross-margining  arrangement 
between  OCC  and  ICC  would  be 
governed  by  ICC's  Rules  514  through 
520. 

The  proposed  rule  changes  are 
consistent  with  the  purpose  and 
requirements  of  section  17A  of  the  Act 
because  they  restructure  the  OCC/ICC 
cross-margining  program  in  order  to 


•  Supra  not*  2. 

•  Supra  not*  2. 


facilitate  wider  participation  in  the 
program  and  thereby  enhance  the  safety 
of  the  clearing  system  while  providing 
lower  clearing  margin  costs  to 
participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  and  ICC  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Othert 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  changes,  and  none 
have  b«en  received. 

m.  Date  of  EfiEBCtivenen  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  Nos.  SR-OCC-93-07 


and  SR-40C-93-04  and  should  be 
submitted  by  August  13, 1993. 

For  the  Commiision  by  th«  Division  of 
Market  Ragulatioii.  fmreuant  to  dala§alad 
authority. 

Margaral  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-17571  Filed  7-22-93;  8:45  ami 

I  COM  stta-si-a 


DEPARTMENT  OF  TRANSPORTATION 

AppHcatlona  for  Cartificatea  of  PuMIc 
Convanianca  and  Necasstty  and 
Foraign  Air  Carrfar  Parmita  RIad  Undar 
Subpart  Q  During  tha  Waak  Endad  July 
8,1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  sub{Mrt  Q  of 
the  Department  of  Transportation's         \ 
Procedural  Regulations  (See  14  CFR         ' 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  applications,  or 
motions  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  proo»dures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49018 

Date  filed:  ]\x\y  6, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  5, 1993 

Description:  Application  of  Capitol  Air 
Express,  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of 
the  regulations,  to  authorize  CAE  to 
engage  in  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property,  and  mail. 

Docket  Number:  45723 

Date  filed:  ]\i\y  9, 1993 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  6. 1993 

Description:  Application  of  Transportes 
Aereos  Ejecutivos,  S.A.  de  C.V.. 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies 
for  Amendment  of  its  Foreign  Air 
Carrier  Permit,  to  permit  TAESA  to 
engage  in  the  scheduled  air 
transportation  of  persons,  property 
and  mail  (1)  between  the  coterminal 
points  Zacatecas,  Tijuana  and  Leon, 
Mexico,  on  the  one  hand,  and  the 
terminal  point  Oakland.  CA,  on  the 
other  hand;  and  (2)  between  the 
terminal  point  Monterrey,  Mexico  on 
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the  one  band  and  the  terminal  point 
Las  Vegas,  NV  on  the  other  hand. 

PhyilkT.KaylOT, 

Chief.  Documentary  Services  Division. 

(FR  Doc  93-17536  Filed  7-22-93: 8:45  am] 


Aviation  ProcMdIngs;  AgrMinwits 
RM  During  tlw  WMk  Ended  July  9, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Munher:  49015 
Altered.  July  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1509  dated  June 
29, 1993.  Mid  Atlantic-Europe 
Expedited  Resos,  r-1-  002y  r-5-  071o 
r-6-  072dd  5 

Proposed  Effective  Date:  August  1. 


1993 
Docket  Number:  49016 
Date  filed:  July  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/C  0377  dated  May 

21, 1993,  Europe-Israel  Cargo  Resos 

r-1  to  r-7 
Proposed  Effective  Date:  October  1. 

1993 

Docket  Number:  49017 
Date  filed:  July  6, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Reso/C  0554  dated 

May  21, 1993,  Composite  Cargo 

Resos  r-1  to  r-1 1 
Proposed  Effective  Date:  October  1, 

1993 

Docket  Number:  49019 
Date  filed:  July  8, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Mail  Vote  640  -  Within 

Africa  fares  Amendment  to  Mail 


Proposed  Effective  Date:  July  15, 1993 
Docket  Number:  49020 
Date  filed:  July  8, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TCI  Telex  Mail  Vote  637  • 

TCI  Cargo  Rates,  (except  to/from 

US/UST),  Amendment  to  Mail  Vote 
Proposed  Effective  Date:  October  1, 

1993 

Docket  Number:  49021 
Z>ate/f/ed.  July  8. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TCl  Telex  Mail  Vote  638  • 

USAJST  Cargo  Rates,  R-1-  551  r-2- 

590,  Amendment  to  Mail  Vote 
Proposed  Effective  Date:  October  1, 

1993 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
(PR  Doc  93-17537  Piled  7-22-93;  8:45  am] 
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This  SKtion  of  th«  FEDERAL  REGISTER 
contains  noliCM  of  meetings  published  under 
the  "QoMemmeni  m  the  Sunshine  AcT'  (Pub. 
L.  94-409)  5  U.S.C.  552b{eK3). 


FEDERAL  OEPOSTT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  July  20, 1993, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr..  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b{c)(2). 
(c)(4),  (c)(6).  (c)(8).  (c)(9)(A)(ii).  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55&-17th  Street,  N.W..  Washington,  DC. 

Dated:  July  20, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  FaidMaii, 
Deputy  Executive  Secretary. 
[FR  Doc.  93-17675  Filed  7-21-93;  4:37  pm) 
HLUNQ  COM  CTK-C-M 

FEDERAL  ELECnON  COMMISSION 

DATE  AND  TIME:  Tuesday,  July  27, 1993 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C 

STAIUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  H  DISCUSSED: 


Compliance  matters  pursuant  to  2  U.S.C. 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g.  §438(b].  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  July  29,  at 
10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
DC.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1993-09:  Mr.  Eric  E. 

Doster  on  behalf  of  the  Michigan 

Republican  State  Conunittee. 
Convention  Regulations:  Notice  of  Proposed 

Rulemaking. 
Ethics:  Draft  Directive— Confidential  and 

Public  Financial  Disclosure  Reports. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATKM: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Deloras  Hardy, 

Administrative  Assistant. 

|FR  Doc.  93-17597  Filed  7-20-93;  3:34  pm) 

MUM  COM  sns-ei-M 

FEDERAL  HOUStHQ  FINANCE  BOARD 

TMIE  AND  DATE:  9  a.m.,  Wednesday,  July 
28, 1993. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTfRS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
Mrill  consider  the  following: 

1.  FHLBank  System  Reports 

A.  Monthly  Financial  Report 

B.  Monthly  Membership  Report 

Q  Second  Quarter  1993  QP  Report 
D.  Quarterly  Office  of  Finance  Report 

2.  Office  of  Finance  Debt  Issuance  Authority 

3.  Final  Membership  Regulation 

4.  Resolution  that  the  Interim  Final  Rule  on 

Advances  Supersedes  all  Terms  and 
Conditions  Contained  in  Previous 
Finance  Board  Resolutions  Authorizing 
FHLBank  Nonmember  Mortgagee 
Advances  Programs 

5.  Resolution  Permitting  the  FHLBank  of 

Cincinnati  to  Lend  to  the  Tennessee 
State  Housing  Finance  Agency  as  a 
Nonmember  Mortgagee 

6.  Standby  Letter  of  Credit  Policy  Revision 


7.  Rescission  of  Resolution  91-590.2 

Temporary  Requirement  for  Finanos 
Board  Approval  of  Term  Property  and 
Employment  Contracts 

8.  System  2000:  Update  on  Actions  Taken  by 

FHLBank  Boards  Regarding  the  Finance 
Board's  Endorsed  "System  2000" 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Thee 
Board  will  consider  the  following: 

1.  Approval  of  the  June  Board  Minutes 
2. 1993  Examination  Progress  Report 

A.  Quarterly  reporting  cycle  and  Finance 
Board  approval  of  changes  to  the  1993 
Strategic  Plan. 

B.  Briefing  on  the  development  of  an 
Examination  Manual  for  the  System. 

3.  Board  Management  issues 

The  above  matters  are  exempt  under   • 
one  or  more  of  sections  552b(c)(2),  (8), 
and  (9)(B)  of  title  5  of  the  United  States 
Code. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Elaine  L  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 
Philip  L  Conover, 

Managing  Director. 

IFR  Doc.  93-17593  Filed  7-20-93;  2:11  pml 

MUJNQ  cooc  «ne-ti-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TME  AND  DATE:  10:00  a.m.,  Wednesday, 

July  28, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATXM: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  20. 1993. 
JenBiCar  ).  )obiison. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-0000  Filed  00-00-93;  8:45  ami 
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NATNMM.  GWOIT  UMON  MMMKniAlKM 

vm  AMD  date:  9:30  •.m^  Thimday.  |uiy 

29.1993. 

HMM:  ni«M  Bowd  Room.  7th  Floor, 

1779  G  atiMt.  NW..  WMhinslon.  DC 

20456. 

STMUfcOoMd. 

MAnum'mwn 


1.  Anraval  of  MmitM  of  IVtyfcMS  OoMd 


Z.  Administntiva  Actioiw  undir  SacMoa 
206  of  the  Pedaral  QwHt  Unioa  Act  OomcI 
punuanl  to  axamptioiM  (8)  uid  (OXAMli). 

3.  Raquetts  by  Ctadit  UnkMU  for  NCUSIF 
Thirt  Innirinm  nn>tri  piiriiwi  iii 
•xomption  (8). 

4.  Adadaistratf  v«  Actkm  uadar  Pirt  709  of 
NCUA't  Rule*  and  Rapiktiaas.  Cloaad 
pumiaat  to  axamptkm*  (4)  and  (8). 


S.  NCUA't  BodgBt  FY  94  and  FY  95.  Cloaad 
purauant  to  axamptiona  (2)  and  (9KB). 

FOM  MOAE  MPOMMTION  contact:  Becky 
BaJwr.  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 


(FR  Dog.  93-17702  Hied  7-21^93;  2:12  pm] 
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Education 

Federal  Interagency  Coordinating  Council 
for  Children  With  Disabilities;  Meeting 
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DEPAimiENT  OF  EDUCATION 

Office  of  Speclel  Education  end 
RehabHHatlve  Servicee 

Meeting  of  the  Federal  Interagency 
Coordinating  Council  for  ChUdran  With 

Disat>ilitiee  j 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Federal 
Interagency  Coordinating  Council  for 
Children  with  Disabilities  and  the 
proposed  agenda  for  that  meeting.  This 
notice  also  describes  the  purpose  of  the 
Coiucil.  Notice  of  this  meeting  is 
reauirad  under  section  685(c)  of  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1991  (20  U.S.C 
1484a(c)).  This  document  is  intended  to 
notify  the  general  pubUc. 
DATE,  TIME  AND  LOCATION:  Tuesday. 
August  3. 1993.  from  1:30  p.m.  to  4:15 
p.m.,  in  the  Balbt)om  of  the  Hyatt 
Regency-Crystal  City,  2799  Jefferson- 
Davis  Highway.  Arlington,  Virginia 
22202. 

FOR  FURTHER  ViFORMATKM  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  4613,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  MFORMATKM:  Tha 
Federal  Interagency  Coordinating 
Council  (FICC)  was  established  by 
section  685(a)  of  the  Individit^  with 


UMI 


Disabilities  Education  Act  Amendraeati 
of  1991  (20  U.S.C.  1484a)  to:  (1) 
Minimize  duplication  across  Federal. 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  iatarveotian 
services  for  infants  and  toddknrs  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs. 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  proerams  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omisrions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants. 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  bairiers  to 
interagency  programs  and  activities:  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

This  meeting  of  the  FICC  will  be 
convened  as  pert  of  the  "Partnerships 
for  Progress"  national  confareooe.  The 
"Partner^ips  for  Progress"  conference 
brings  together  parents,  as  well  as 
administrators  and  providers  who  are 
respcMisibie  for  implementing  cross- 
agency  programs  serving  inluits. 


toddlers  and  preschoolers  with 
disabilities. 

At  this  meeting  the  FICC  plans  to:  (1) 
Discuss  the  congressional  intent 
underlying  the  purpose  and  functions  of 
the  Council;  and  (2)  hear  major 
reauthorization  concerns  regarding  the 
upcoming  reauthorization  of  and 
possible  amendments  to  the  Individuals 
with  Disabilities  Education  Act  from  the 
conference  participants. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
■Meting.  The  meeting  will  be  physically 
eccessibie  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Educaticm,  400 
Maryland  Avenue  SW.,  room  4613. 
Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m.,  weekdays,  except  Federal 
holidays. 

Dated:  July  19. 1993. 
Jadith  E.  Heumann, 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doa  93-17511  Filed  7-22-93;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  630  and  890 
MN3206-AFS1 

Family  and  Madlcal  Laava 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Interim  regulations  with  request 

for  comments. 

SUMURY:  The  Office  of  Personnel 
Management  (OPM)  is  issiiing  interim 
regulations  on  family  and  medical  leave 
to  implement  Title  11  of  the  Family  and 
Medical  Leave  Act  of  1993  (Pub.  L  103- 
3.  February  5, 1993).  Public  Law  103- 
3  will  become  effective  on  August  S, 
1993.  The  interim  regulations  provide 
certain  Federal  employees  a  total  of  12 
administrative  workweeks  of  unpaid 
leave  during  any  12-month  period  for 
(a)  The  birth  of  a  son  or  daughter  and 
care  of  the  newborn;  (b)  the  placement 
of  a  child  with  the  employee  for 
adoption  or  foster  care;  (c)  the  care  of 
the  employee's  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition; 
or  (d)  a  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position.  The 
employee  may  continue  health  benefits 
while  he  or  she  is  on  leave  and  is 
entitled  to  be  returned  to  the  same 
position  or  to  an  equivalent  position 
with  equivalent  benefits,  pay,  status, 
and  other  terms  and  conditions  of 
employment. 

DATES:  Interim  regxilations  are  effective 
on  August  5, 1993.  Comments  must  be 
received  on  or  before  October  21. 1993. 
AOOncsSES:  Send  or  deliver  written 
comments  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy,  U.S. 
Office  of  Personnel  Management,  room 
6H31, 1900  E  Street  N\V..  Washington, 
DC  20415. 

RM  FURTHER  INFORMATKm  CONTACT! 
For  information  on  the  Family  and 
Medical  Leave  Act  of  1993,  contact  Jo 
Ann  Perrini.  (202)  606-1413.  For 
information  on  the  Federal  Employees 
Health  Benefits  Program,  contact  Abby 
L.  Block,  (202)  606-0191. 
SUPPLEMENTARY  MFORMATION:  The 

Family  and  Medical  Leave  Act  of  1993 
(also  called  "FMLA"  or  "the  Act"), 
Public  Law  103-3,  was  enacted  on 
February  5. 1993.  and  will  become 
effactive  on  August  5. 1993.  Title  II  of 
the  Act  provides  certain  Federal 
employees  with  entitlement  to  a  total  of 
12  administrative  workweeks  of  unpaid 
leave  during  any  12-month  period  for 
certain  family  and  medical  needs.  The 


purpose  of  these  regulations  is  to 
implement  the  requirements  set  forth  in 
sections  6381  through  6387  of  title  5, 
United  States  Code,  as  added  by  Title  U 
oftheFMLA. 

Title  I  of  the  FMLA  covers  non- 
Federal  employees  and  certain  Federal 
employees  not  covered  by  Title  II.  The 
Secretary  of  Labor  has  issued  interim 
regulations  implementing  Title  I  of  the 
FMLA  at  29  CFR  part  825  (58  FR  31794, 
June  4, 1993).  Title  II  of  the  FMLA 
covera  most  Federal  employees  covered 
by  the  annual  and  sick  leave  system 
established  under  chapter  63  of  title  5, 
United  States  Code,  plus  certain 
employees  covered  by  different  Federal 
leave  systems.  OPM's  regulations  set 
forth  below  implement  Title  II  of  the 
Act  and  are,  to  the  extent  appropriate, 
consistent  with  the  interim  regulations 
issued  by  the  Department  of  L^bor 
(DOL).  Title  m  of  the  FMLA  establishes 
a  Commission  on  Leave.  Title  IV 
contains  miscellaneous  provisions, 
including  rules  governing  the  effect  of 
the  Act  on  more  generous  leave  policies, 
other  laws,  and  existing  employment 
benefits.  Title  V  provides  entitlement  to 
family  and  medical  leave  for  certain 
employees  of  the  United  States  Senate 
and  the  U.S.  House  of  Representatives. 

Background 

The  House  Committee  Report  for  Title 
I  and  Title  n  of  the  Family  and  Medical 
Leave  Act  of  1993  (Rept.  103-8, 103d 
Cong..  1st  Sess.,  Parts  1  and  2,  February 
2, 1993)  (hereinafter  referred  to  as  the 
"congressional  report"  or  "legislative 
history")  provides  additional 
information  on  the  intent  of  Congress  in 
enacting  the  FMLA.  The  FMLA  is 
intended  to  allow  employees  to  balance 
their  work  and  family  life  by  taking 
reasonable  amounts  of  leave  for  medical 
reasons,  for  the  birth  or  adoption/foster 
care  of  a  child,  and  for  the  care  of  a 
child,  spouse,  or  parent  who  has  a 
serious  health  condition.  The  Act  is 
intended  to  balance  the  demands  of  the 
workplace  with  the  needs  of  families,  to 
promote  the  stability  and  economic 
seciirity  of  families,  and  to  promote  the 
national  interest  in  preserving  family 
integrity.  Congress  intended  Uiat  the  Act 
accomplish  these  purposes  in  a  manner 
that  accommodates  the  legitimate 
interests  of  employere,  and  in  a  manner 
that  minimizes  the  potential  for 
employment  discrimination  on  the  basis 
of  sex,  while  promoting  equal 
employment  opportunity  for  men  and 
women.  As  stated  in  DOL's  interim 
regulations  implementing  Title  I  of  the 
Act.  accommodating  employee  leave 
needs  will  work  best  and  produce  the 
greatest  payback  in  the  long  term  when 
done  in  a  spirit  of  cooperation. 


openness,  and  in  recognition  of  the  fact 
that  both  the  employer  and  employee 
will  benefit.  By  treating  employees 
fairly  and  equitably,  with  concern  and 
understanding  of  the  stressful  situations 
they  face,  and  with  a  minimum  of 
unnecessary  requirements,  employere 
will  find  employees  to  be  more  loyal, 
dedicated,  and  productive,  and  a  greater 
asset  to  their  organization. 

The  congressional  report  (Part  2j 
states  that  the  law  should  not  create  a 
biuden  for  the  Federal  Government  as 
an  employer,  but  will  result  in 
significant  benefits  to  the  Government 
through  enhanced  worker  morale, 
productivity,  and  retention  of  quality 
employees.  Congress  recognizes  that 
many  Federal  agencies  already  provide 
employees  needed  time  off  for  medical 
problems  or  family  needs.  The  Act 
simply  establishes  a  clear  Federal  policy 
and  ensures  that  all  employees  are 
treated  fairly  and  equitably.  In  addition, 
in  light  of  the  intent  of  this  legislation 
to  assist  employees,  the  committee  sees 
no  inconsistency  in  OPM  issuing 
regulations  different  horn  those  issued 
by  the  Secretary  of  Labor  "where  the 
effect  of  OPM's  regulations  is  to  better 
enable  Federal  employees  to  benefit 
from  the  leave  provided  by  this 
legislation." 

Employees  Covered 

Sections  6381  through  6387  of  title  5, 
United  States  Code,  provide  entitlement 
to  unpaid  family  and  medical  leave  to 
any  individual  who  (1)  meets  the 
definition  of  "employee"  in  section 
6301(2)  of  title  5.  United  States  Code;  (2) 
is  employed  as  a  physician,  dentist,  or 
nurse  in  the  Veterans  Health 
Administration  of  the  Department  of 
Veterans  Affairs  appointed  iinder 
section  7401(1)  of  title  38.  United  States 
Code;  (3)  is  a  "teacher"  or  an  individual 
holding  a  "teaching  position,"  as 
defined  in  section  901  of  title  20,  United 
States  Code;  or  (4)  is  an  employee 
identified  in  section  2105(c)  of  title  5, 
United  States  Code,  who  is  paid  £rom 
nonappropriated  funds;  and  (5)  has 
completed  12  months  of  service  as  an 
employee,  as  defined  in  (1),  (2),  (3),  or 
(4)  above.  Section  6381(1)(A)  of  title  5. 
United  States  Code,  specifically 
excludes  temporary  or  intermittent 
employees  and  individuals  employed  by 
the  government  of  the  District  of 
Columbia. 

The  interim  regulations  set  forth 
below  under  5  CFR  part  630,  subpart  L, 
are  applicable  only  to  those  individuals 
who  meet  the  definition  of  "employee" 
in  5  U.S.C.  6301(2),  excluding 
temporary  or  intermittent  employees 
and  individuals  employed  by  the 
government  of  the  District  31  Columbia. 
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Service  that  is  not  creditable  for  meeting 
the  12  months  of  service  requirement 
under  section  6381(1)(B)  of  title  5, 
United  States  Code,  includes  service 
under  a  temporary  appointment  or  as  an 
intermittent  employee,  service  as  an 
employee  of  the  government  of  the 
District  of  Columbia,  and  military 
service  (other  than  military  duty 
performed  while  in  a  civilian  position). 
In  addition,  service  in  a  position 
covered  by  Title  I  or  Title  V  of  the 
FMLA  is  not  creditable  for  meeting  the 
12  months  of  service  requirement  Up  to 
6  months  of  leave  tvithout  pay  is 
creditable  for  meeting  the  12  months  of 
service  requiremoit 

Sections  6381  through  6387  of  title  5, 
United  States  Code,  also  cover 
physicians,  dentists,  and  nurses  in  the 
Veterans  Health  Administration  of  the 
Department  of  Veterans  Affiairs 
appointed  imder  section  7401(1}  of  title 
38,  United  States  Code;  "teachers"  or 
individuals  holding  "teaching 
positions,"  as  defined  in  section  901  of 
title  20,  United  States  Code;  and 
employees  identified  in  section  2105(c) 
of  title  5,  United  States  Code,  who  are 
paid  from  nonappropriated  funds. 
However.  OPM  does  not  have 
responsibility  for  administration  of  Ihe 
leave  systems  for  these  Federal 
employees.  Therefore,  under  the 
authority  of  section  1104(a)(2)  of  title  5, 
United  States  Code,  OPM  has  delegated 
responsibility  for  issuing  regulations  to 
implement  section  6381  through  6387  of 
title  5.  United  States  Code,  to  (1)  the 
Secretary  of  Veterans  Affairs  for 
physicians,  dentists,  and  nurses  in  the 
Veterans  Health  Administration 
appointed  under  section  7401(1)  of  title 
38.  United  States  Code;  (2)  the  Secretary 
of  Defense  for  "teachers"  or  individuals 
holding  "teaching  positi(m,"  as  defined 
in  section  901  of  title  20,  United  States 
Code,  and  certain  employees  identified 
in  section  2105(c)  of  title  5,  United 
States  Code,  who  are  paid  from 
nonappropriated  funds;  and  (3)  the 
Secretary  of  Transportation  for 
employees  in  the  U.S.  Coast  Guard 
identified  in  section  2105(c)  of  title  5. 
United  States  Code,  who  are  paid  from 
nonappropriated  funds.  The  regulations 
prescribed  by  the  Secretary  of  Veterans 
Affairs,  the  Secretary  of  Defense,  and 
the  Secretary  of  Transportation  must,  to 
the  extent  appropriate,  be  consistent 
with  the  regulations  issued  by  OPM 
implementing  Title  U  of  the  FMLA  at  5 
CFR  part  630,  subpart  L,  and  the 
regulations  issued  by  the  Secretary  of 
Labor  implementing  Title  I  of  the  FMLA 
at  29  CFR  part  625. 


EflfoctiveDate 

The  Family  and  Medical  Leave  Act  of 
1993  will  become  effiective  on  August  5, 
1993.  An  employee  on  leave  for  one  of 
the  purposes  defined  in  the  Act  when 
the  Act  becomes  efi'ective  is  entitled  to 
invoke  his  or  her  entitlement  to  12 
administrative  workweeks  of  family  and 
medical  leave  beginning  on  or  after 
August  5. 1993.  No  leave  taken  prior  to 
August  5, 1993.  may  be  counted  against 
this  entitlement.  If  an  employee  is  on 
leave  on  August  5. 1993,  as  a  result  of 
a  birth  or  placement  for  adoption  or 
foster  care  that  occiured  prior  to  August 
5, 1993,  the  12-month  period  begins  on 
the  date  of  the  birth  or  placement,  and 
the  entitlement  to  12  workweeks  of 
leave  begins  on  or  after  August  5, 1993. 
For  example,  if  the  birth  or  placement 
occurred  on  May  23. 1993.  the  12-month 
period  begins  on  that  date  and  expires 
12  months  later  on  May  22, 1994.  and 
the  employee's  entitlement  to  12 
administrative  workweeks  of  leave 
begins  on  or  after  August  5, 1993.  This 
may  entitle  an  employee  who  has 
already  taken  leave  prior  to  August  5, 
1993,  for  a  birth  or  placement  to 
additional  leave.  However,  this 
circumstance  will  exist  only  in  the 
initial  implementation  and  transition 
period. 

Entitlement  to  LeaTe 

Under  5  U.S.C.  6382(a)(1),  an 
employee  is  entitled  to  a  total  of  12 
administrative  workweeks  of  unpaid 
leave  during  any  12  month  period  for 
one  or  more  of  the  following  reasons: 

(1)  The  birth  of  a  son  or  daughter  of 
the  employee  and  the  care  of  such  son 
or  daughter; 

(2)  llie  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care; 

(3)  The  care  of  a  spouse,  son, 
daughter,  or  parent  of  the  employee,  if 
such  spouse,  son.  daughter,  or  parent 
has  a  serious  health  condition;  or 

(4)  A  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position.  Under 
5  U.S.C.  6382,  a  father  and  a  mother  are 
each  entitled  to  12  administrative 
workweeks  of  unpaid  leave  for  a  birth. 
adoption,  or  foster  care  or  for  the  care 
of  a  son  or  daughter  with  a  serious 
health  condition. 

An  employee  must  invoke  his  or  her 
entitlement  to  leave  under  the  FMLA. 
An  agency  may  not  require  an  employee 
to  invoke  entitlement  to  leave  under  the 
FMLA.  An  employee  who  meets  the 
criteria  for  leave  and  has  complied  with 
the  requirements  and  obligations  under 
the  FMLA  may  not  be  denied  family  and 


medical  leave.  An  agency  must  confirm 
that  an  employee  is  invoking  his  or  her 
entitlement  to  FMLA  leave  before  the 
agency  may  subtract  any  hours  of  leave 
from  the  employee's  entitlement  to  12 
administrative  workweeks  of  leave.  This 
requirement  is  intended  to  foster 
communication  between  employees  and 
supervisors.  To  clarify  and  protect  the 
rights  of  both  agencies  and  employees, 
supervisora  may  wish  to  ascertain  in 
advance  whether  any  unpaid  leave  is 
being  requested  under  the  FMLA. 
An  employee  may  elect  to  substitute 

{>aid  time  off— i.e.,  annual  leave,  sick 
save,  compensatory  time  off,  or  credit 
hours  under  a  flexible  work  schedule—' 
for  leave  without  pay  under  the  FMLA, 
consistent  with  applicable  laws  and 
regulations.  An  agency  may  not  deny  an 
employee's  right  to  substitute  paid  time 
off,  or  require  an  employee  to  substitute 
paid  time  off,  for  leave  without  pay 
under  the  FMLA.  In  addition,  an 
employee  may  not  retroactively 
substitute  paid  time  off  for  leave 
without  pay  under  the  FMLA. 

Leave  without  pay  under  the  FMLA  is 
in  addition  to  annual  leave,  sick  leave, 
advanced  annual  or  sick  leave,  other 
leave  without  pay,  leave  made  available 
to  an  employee  under  the  voluntary 
leave  transfer  and  leave  bank  programs, 
and  compensatory  time  off  or  credit 
hours  available  to  an  employee. 
However,  an  employee  must  obtain 
approval  and/or  meet  statutory 
requirements  to  take  additional  leave  or 
other  periods  of  paid  time  off. 

Serious  Health  Condition 

The  FMLA  defines  a  "serious  health 
condition"  as  "an  illness,  injury, 
impairment,  or  physical  or  mental 
condition  that  involves  (A)  inpatient 
care  in  a  hospital,  hospice  or  residential 
medical  care  facility;  or  (B)  continuing 
treatment  by  a  health  care  provider." 

The  congressional  report  (parts  1  and 
2)  explains  that  the  term  "serious  health 
condition"  is  intended  to  cover  various 
types  of  physical  and  mental  conditions 
or  illnesses  that  require  an  employee  to 
be  absent  from  work  on  a  recurring  basis 
or  for  more  than  a  few  days.  Likewise, 
with  respect  to  a  spouse,  child,  or 
parent,  the  term  "serious  health 
condition"  is  intended  to  cover 
conditions  or  illnesses  that  make  the 
spouse,  child,  or  parent  unable  to 
participate  in  school  or  in  his  or  her 
regular  daily  activities.  Further,  \hi  term 
"serious  health  condition"  is  not 
intended  to  cover  short-term  conditions 
for  which  treatment  and  recovery  are 
very  brief.  It  is  expected  that  sudi 
conditions  will  fall  within  the  scope  of 
an  agency's  normal  sick  leave  policy. 
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ExunplM  of  serioui  health  conditions 
dtad  in  the  legislative  history  include, 
but  aze  not  lizaited  to,  heart  attacks, 
heert  conditions  requiring  heart  bypass 
or  valve  operations,  most  cancers,  back 
conditions  requiring  extensive  therapy 
or  surgical  procedures,  strokes,  severe 
respiratory  conditions,  spinal  injiuies. 
appendicitis,  pneumonia,  emphysema, 
severe  arthritis,  severe  nervous 
disorders,  injuries  caused  by  serious 
accidents  on  or  off  the  job,  ongoing 
pregnancy,  miscarriages,  complications 
or  illnesses  related  to  pregnancy  (such 
as  severe  morning  sickness),  the  need 
for  prenatal  care,  childbirth,  and 
recovery  bam  childbirth.  All  of  these 
conditions  meet  the  general  test  that 
either  the  underlying  health  condition 
or  the  treatment  for  it  requires  absences 
on  a  recurring  basis  or  for  more  than  a 
few  days  for  treatment  or  recovery.  They 
also  involve  either  inpatient  care  or 
continuing  treatment  and/or  supervision 
by  a  health  care  provider,  and 
fiieguently  involve  both. 

Ine  regulations  require  that  to  be 
considered  a  "serious  health  condition," 
the  condition  must  require  an  absence 
from  woric,  school,  or  other  regular  daily 
activities  of  more  than  3  calendar  days. 
In  addition,  a  "serious  health 
condition"  must  reouire  continuing 
treatment  by.  or  under  the  supervision 
of,  a  health  care  provider.  This 
provision  is  similar  to  a  statutory 
provision  under  the  Federal  Employees' 
Compensation  Act  (FECA),  which 
geneially  provides  for  a  3-day  waiting 
period  before  compensation  is  paid  to 
an  employee  for  a  temporary  disability ' 
after  a  period  of  "continuation  of  pay." 
(Ste5U.S.C8117.) 

The  FMLA  also  contemplates  that 
employees  would  be  entitled  to  leave  in 
SOTse  cases  because  of  doctor  visits  or 
therapy — i.e.,  that  the  absence  requiring 
leave  need  not  be  due  to  a  condition 
that  is  incapacitating  at  that  point  in 
time.  The  legislative  history  explains 
that  absences  to  receive  treatment  for 
early  stage  cancer,  to  receive  physical 
therapy  after  a  hospital  stay  or  because 
of  severe  arthritis,  or  forprenatal  care 
are  covered  by  the  Act.  Tiierefore,  the 
regulations  provide  that  a  "serious 
heehh  condition"  includes  treatment  for 
a  serious  chronic  health  condition  that, 
if  left  untreated,  would  likely  result  in 
an  absence  from  work,  school,  or  regular 
daily  activities  of  more  than  3  calendar 


ror  any  conditicn  other  than  one  that 
requires  inpatient  care,  the  regulations 
provide  that  the  employee  or  the 
employee's  spouse,  son.  dau^ter.  or 
parent  must  be  receiving  continuing 
treatment  by  a  health  cara  provider. 
Continuing  treatment  means  that  the 


patient  must  be  treated:  (1)  Two  or  more 
times  by  the  health  care  provider  or  by 
another  health  care  provider  imder  the 
orders  of,  or  on  referral  by,  the  primary 
health  care  provider,  or  (2)  on  at  least 
one  occasion  which  results  in  a  regimen 
of  continuing  treatment  under  the 
supervision  of  a  health  care  provider— 
-e.g.,  a  course  of  medication  or  therapy — 
to  resolve  the  health  condition.  The 
regulations  encompass  medical 
conditions  where  the  patient  is  under 
the  continuing  supervision  of  the  health 
care  provider,  but  may  not  be  receiving 
active  treatment,  such  as  individuals 
sufiiering  from  Alzheimer's  disease  or 
late-stage  cancer  or  who  have  sufiiared  a 
severe  stroke.  In  addition,  leave  may  be 
taken  to  care  for  a  spouse  or  parent  of 
any  age  who  is  imable  to  care  for  his  or 
her  own  basic  hygienic  or  nutritional 
needs  or  safety— e.g.,  a  spouse  or  parent 
whose  daily  living  activities  are 
impaired  by  Alzheimer's  disease,  stroke, 
clinical  depression,  recovery  from  major 
surgery,  the  final  stages  of  a  terminal 
illness,  or  other  similar  conditions. 

Conditions  or  medical  procediues  that 
would  not  normally  be  covered  by  the 
Act  include  minor  illnesses  that  last 
only  a  few  days  and  sxirgical  procedures 
that  typically  do  not  involve 
hospitalization  and  require  only  a  brief 
recovery  period.  Complications  arising 
out  of  such  procedures  that  develop  into 
serious  health  conditions  are  covered. 
Voluntary  or  cosmetic  treatments  (such 
as  most  treatments  for  orthodontia  or 
acne)  that  are  not  medically  necessary 
would  not  be  covered,  imless  overnight 
inpatient  hospital  care  is  reouired. 
Rartorative  dental  surgery  after  an 
accident  or  removal  of  cancerous 
growths  would  be  included  if  the  other 
conditions  of  the  regulations  are  met — 
e.g.,  the  condition  requires  an  absmce 
of  mora  than  3  days.  Treatments  for 
allergies  and  stress  may  be  included  if 
the  conditions  of  the  regulations  an 
met.  Routine  physical  examinations  are 
excluded. 

Treatment  of  substance  abuse  may 
also  be  included,  such  as  when  a  stay 
in  an  inpatient  treatment  facility  is 
required.  On  the  other  hand,  absence 
because  of  the  employee's  use  of  the 
substance,  without  treatment,  does  not 
quali^r  for  leave  under  the  FMLA.  Also, 
note  that  inclusion  of  substance  abuse 
as  a  "serious  health  condition"  does  not 
prevent  an  agency  from  taking 
aisdpUnarv  action  against  an  employee 
who  is  unable  to  perform  the  essential 
functions  of  the  employee's  position, 
provided  the  agency  complies  with  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
701)  and  the  agency  does  not  take  action 
against  the  employee  because  the 
employee  has  exercised  his  or  her  right 


to  take  leave  under  the  FMLA  for 
treatment  of  that  condition. 

Health  Cara  Provider 

The  congressional  report  (Part  1) 
states  that  "we  have  had  *  *  *   a  well- 
established  principle  of  religious 
tolerance  for  those  who  seek  and  obtain 
treatment  for  a  serious  medical 
condition  through  prayer  alone." 
Further,  the  congressional  report  (Part  2) 
states  that  "in  some  drciunstances,  a 
medical  doctor  will  be  the  most 
expensive  alternative  among  other 

SualiSed  health  care  providers.  It  is. 
lerefore,  in  the  interest  of  both  Federal 
employees  and  the  taxpayers  for  the 
Director  of  OPM  to  exercise  the 
discretionary  authority  granted  by  the 
legislation  to  designate  other 
appropriate  health  care  providera." 
Further,  the  congressional  report  notes 
that,  "if  administered  too  narrowly,  the 
requirement  that  an  employee  or  feinlly 
member  be  receiving  continuing 
treatment  from  a  health  care  provider  in 
order  for  the  employee  to  qualify  for 
medical  leave  or  leave  to  care  for  a 
family  member  with  a  serious  health 
condition  could  have  the  effect  of 
denying  any  leave  to  practicing 
Christian  Scientists  on  the  basis  of  their 
raligious  beliefs.  The  committee, 
therafora,  strongly  urges  that,  for  the      , 
puiposes  of  this  legislation,  the  Director 
designate  Christian  Science 
practitionera  as  heelth  cara  providera  in 
appropriate  circumstances." 

Consistent  with  the  Act  and  the  intent 
of  the  legislative  history,  the  regulations 
include  a  broad  definition  of  "health 
care  provider"  to  include  a  Doctor  of 
Medicine,  a  Doctor  of  Osteopathy,  or  a 
physician  serving  on  active  duty  in  the 
uniformed  services;  a  health  cara 
practitioner  certified  by  a  national 
organization  and  licensed  by  the  State; 
or  a  Christian  Science  practitioner  listed 
%vith  the  First  Church  of  Christ. 
Scientist,  in  Boston,  Massachusetts. 

Unable  to  Perform  Foncdona  of  the 
Position 

The  regulations  provide  that  an 
employee  is  entitled  to  leave  under  the 
F^^^  if  he  or  she  has  a  serious  health 
condition  that  prevents  the  employee 
fitim  performii^  the  essential  hmctions 
of  his  or  her  position.  The  legislative 
history  states  that  it  is  not  necessary  that 
an  employee  literally  be  so  physically  or 
mentally  incapacitated  that  ne  or  die  is 
unable  to  work  in  order  to  meet  the 
requirament  of  being  unable  to  perform 
the  functions  of  his  or  her  position.  An 
employee  who  must  be  away  from  work 
to  receive  medical  treatment  or  for 
continuing  medical  supervision  meets 
this  requirement.  For  example,  an 
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employee  undergoing  kidney  dialysis 
must  bis  away  bom  work  to  receive 
dialysis  treatment,  an  arthritic  employee 
may  need  periodic  physical  therapy,  a 
cancer  patient  may  require 
chemotherapy  treatments,  an  individual 
who  has  suRered  a  serious  accident  may 
require  periodic  physical  therapy  under 
medical  supervision,  and  an  employee 
recovering  from  major  heart  surgery  may 
be  required  to  report  periodically  to  a 
physician  for  examination  or 
monitoring. 

Intermittent  Leave  or  Leave  on  a 
Reduced  Leave  Schedule 

An  employee  must  obtain  approval 
from  his  or  her  employing  agency  to 
take  leave  on  an  intermittent  basis  or 
imder  a  reduced  leave  schedule  for  the 
biith  of  a  child  or  for  placement  for 
adoption  or  foster  care.  An  employee 
may  choose  to  take  leave  on  an 
intermittent  basis  or  under  a  reduced 
leave  schedule  when  medically 
necessary  to  care  for  his  or  her  spouse, 
son,  daughter,  or  parent  with  a  serious 
health  condition  or  for  the  employee's 
own  serious  health  condition.  An 
employee's  intermittent  leave  or 
reduced  leave  schedule  necessary  to 
care  for  a  spouse,  son,  daughter,  or 
parent  includes  not  onlv  a  situation 
where  the  individual's  health  condition 
itself  is  intermittent,  but  also  where  an 
employee  is  only  needed  intermittently 
because  care  is  also  provided  by  a  third 
party.  The  employee  must  consult  with 
the  agency  and  make  a  reasonable  effort 
to  schedule  treatment  so  as  not  to 
disrupt  unduly  the  operations  of  the 
agency,  subject  to  the  approval  of  the 
health  care  provider.  In  addition,  the 
agency  may  place  the  employee 
temporarily  in  an  available  alternative 
position  for  which  the  employee  is 
qualified,  which  has  equivalent  pay  and 
benefits,  and  which  can  better 
accommodate  recurring  periods  of  leave. 

OPM  encourages  the  agency  and  the 
employee  to  work  together  in 
developing  a  schedule  for  treatment  that 
meets  both  the  employee's  family  or 
medical  needs  and  the  agency's  need  to 
manage  work.  The  anticipated  duration 
of  the  intermittent  leave  or  leave  under 
a  reduced  leave  schedule  must  be 
clearly  understood  by  both  the 
employee  and  the  agency.  The  employee 
must  be  informed  of  any  major  changes 
in  duties  and  responsibilities  that  may 
result  from  reassignment  to  an 
alternative  position.  The  congressional 
report  (Part  1)  states  that  the  committee 
anticipates  that  a  reduced  leave 
schedule  will  often  be  perceived  as 
desirable  by  employers  who  would 
prefer  to  retain  a  trained  and 
experienced  employee  part-time  for  the 


weeks  the  employee  is  on  leave  rather 
than  hire  a  full-time  temporary 
replacement. 

Notice  1^  Leave 

When  the  need  for  leave  is 
foreseeable,  an  employee  must  provide 
notice  to  the  agency  of  his  or  her  intent 
to  take  leave  not  less  than  30  days 
before  the  date  leave  is  to  commence.  If 
a  birth,  placement  for  adoption  or  foster 
care,  or  medical  treatment  must  begin 
within  less  than  30  days,  the  employee 
must  provide  such  notice  as  is 
practicable.  The  congressional  report 
(Part  2)  states  that  the  committee 
recognizes  there  will  be  events  beyond 
the  control  of  the  employee  that  reouire 
an  employee  to  begin  family  or  medical 
leave  before  the  employee  is  able  to 
provide  the  full  30  days  notice.  The 
notice  requirement  is  intentionally 
qualified  (i.e.,  to  provide  such  notice  as 
is  practicable)  in  order  that  employees 
in  such  circumstances  are  not  denied 
leave.  In  such  circumstances,  the 
employee  remains  responsible, 
however,  for  providing  the  agency  as 
much  notice  as  is  practicable,  given  the 
individual  situation.  Employees  are 
encouraged  to  give  the  agency  as  much 
notice  as  is  possible  so  that  the  agency 
has  ample  opportunity  to  plan  the  work 
during  the  employee's  absence. 

An  agency  may  wish  to  waive  the  30- 
day  notice  requirement  imder  the  FMLA 
and  impose  its  own  usual  and 
customary  policy  for  notification  of 
leave.  However,  the  agency's  policy  may 
not  be  more  stringent  than  the 
requirements  under  the  FMLA. 

An  employee's  notice  of  his  or  her 
intention  to  take  leave  may  be  provided 
in  person,  in  writing,  or  by  telephone, 
FAJC.  telegraph,  or  other  electronic 
means.  Of  course,  in  emergency 
situations,  notice  from  an  employee's 
spouse,  domestic  partner,  family 
member,  or  other  responsible  party 
would  suffice  until  the  employee  is  able 
to  contact  the  agency  to  provide 
additional  information. 

OPM  is  considering  revising  the  SF- 
71,  Application  for  L«ave,  to  allow  its 
use  to  obtain  an  employee's  notice  of  his 
or  her  intent  to  take  leave  imder  the 
FMLA.  In  the  meantime,  agencies  may 
wish  to  use  the  current  SF-71  (or  the 
agency's  equivalent  form)  and  add 
remarks  to  (1)  identify  the  leave  as 
"FMLA  leave"  for  either  family  leave 
(for  a  birth,  adoption  or  foster  care,  or 
the  care  of  a  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition) 
or  medical  leave  (for  the  employee's 
serious  health  condition),  and  (2) 
document  the  beginning  and  ending 
dates  of  the  employee's  "12  month 
period"  of  FMLA  leave  entitlement. 


OPM  invites  comments  on  agencies' 
experience  in  using  a  written  form  to 
obtain  an  employee's  notification  of  his 
or  her  intent  to  take  FMLA  leave. 

Medical  Certification 

Under  5  U.S.C.  6383,  an  agency  may 
require  that  leave  to  care  for  a  spouse, 
son,  daughter,  or  parent  of  the  employee 
or  for  the  employee's  own  serious  health 
condition  be  supported  by  certification 
issued  by  the  health  care  provider  and 
provided  to  the  agency  in  a  timely 
manner.  The  medical  certification  must 
include  the  information  required  by  the 
interim  regulations. 

The  medical  certification  supporting 
the  need  for  leave  to  care  for  an 
employee's  spouse,  son,  daughter,  or 
parent  must  include  a  statement  that  the 
employee  is  "needed  to  care  for"  the 
individual.  The  legislative  history 
makes  clear  that  this  provision  is  to  be 
broadly  construed  to  accommodate 
leave  to  provide  psychological  comfort, 
as  well  as  physical  care,  to  a  seriously 
ill  spouse,  child,  or  parent  or  to  arrange 
"third  party"  care  for  such  family 
member  (e.g.,  care  by  a  visiting  nurse  or 
in  a  nursing  home,  placement  in  a 
special  school,  etc.).  The  medical 
certification  must  include  a  statement 
that  the  patient  requires  assistance  for 
basic  medical,  hygiene,  nutritional, 
safety,  or  transportation  needs  or  that 
the  employee's  presence  would  be 
beneficial  or  desirable  for  the  care  of  the 
individual.  The  employee  is  required  to 
indicate  on  the  form  the  care  he  or  she 
will  provide  and  an  estimate  of  the  time 
period  during  which  care  will  be 
provided. 

The  medical  certification  supporting 
the  need  for  leave  for  the  employee's 
serious  health  condition  must  include  a 
statement  that  the  employee  is  unable  to 

Eerform  the  essential  functions  of  his  or 
er  position.  An  agency  may  provide  a 
statement  of  the  essential  functions  of 
the  employee's  position  (such  as  a  copy 
of  the  employee's  position  description 
and/or  performance  standards)  to  assist 
the  health  care  provider  in  making  this 
determination. 

The  Act  allows  the  agency  to  require 
medical  certification  from  a  second 
health  care  provider  if  the  agency 
doubts  the  validity  of  the  original 
medical  certification.  If  the  second 
opinion  differs  fit>m  the  original 
certification,  the  agency  may  require 
certification  from  a  third  health  care 
provider.  The  employee  selects  the 
health  care  provider  to  provide  the 
original  medical  certification,  the 
agency  selects  the  second  health  care 
provider,  and  the  agency  and  the 
employee  must  agree  jointly  on  the 
health  care  provider  that  will  provide 
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the  third  opiaioD.  Thm  third  optnioa  is 
final  and  biding  on  ths  eapioye  sad 
ths  sgMcy.  CN^  straagiy  sacoun^M 
the  agsBcy  and  the  eaployee  to  ttleaipt 
in  good  hith  to  reach  agraemant  on  the 
third  heahh  care  provider.  For  example, 
an  eaopioyee  who  rsfoaet  toagrae  to  tee 
a  particular  heahh  care  provMn-  in  tiie 
spedahy  in  question  may  be  tailing  to 
act  in  good  faith.  On  the  other  hand<  an 
agancy  that  revises  to  agree  to  any 
heahh  cue  provider  on  a  Uat  of 
spedatiats  in  the  appropriate  fieki 
provided  by  the  employee  and  whon 
the  employee  has  not  previously 
consulted  may  be  failing  la.act  in  good 
Cuth. 

The  Department  of  Labor  has 
provided  a  medical  certifioation  fionn  in 
Appendix  B  to  its  ragulations 
impknienting  Title  I  of  the  FMLA  at  20 
CFR  part  825.  The  use  of  this  medical 
caitification  form  is  optional.  OPM 
plans  to  transmit  a  copy  of  DOL's 
medical  caitificatioo  form  to  the 
agencies  for  their  review.  Agencies  may 
wiah  to  use  DOL's  medical  certiGkstioo 
form  or  develop  th«r  own  form  idr 
obtaining  medical  certification  fioaa  a 
health  care  provider.  Agencies  must 
comply  tvith  any  reoorueaping 
requiraments  of  the  Privacy  Act  if  they 
choose  to  develop  a  medical 
certification  fonn.  Agendea  also  are  to 
protect  an  employee's  confidentiality  by 
ensuring  that  disclosure  of  the  medical 
certification  is  made  in  accordance  with 
the  disclosure  provisions  of  ths  Privacy 
Act  at  5  U.SXI  552a(b).  OP%A  invitee 
comments  on  whether  it  is  necessary  for 
OPM  to  develop  a  medical  certification 
form.  If  necessary,  OPM  will  publish  the 
medical  certificaticm  form  eitner  in  its 
final  regulations  implementing  Title  D 
of  the  FMLA  or  in  guidance  in  the 
Federal  Personnel  Manual  (FPU). 
The  regulations  allow  that  if  an 
employee  is  unable  to  provide  the 
requested  medical  cartificatian  before 
leave  Is  to  begin,  the  agency  must  grant 
leave  on  a  provisional  basis  (i.e.. 
"provbional  leeve'O  pending  final 
written  medical  caitification.  OPM's 
regulations  providing  provisional  leave 
are  consistent  with  the  congressional 
report  (Part  2),  which  states,  "(Tlhe 
committee  recognizes,  however,  that  an 
employee  mey  not  be  able  to  provide 
certification  at  the  same  time  that  it  is 
necessary  to  begin  leave.  The  committee 
also  recognizes  that,  in  drcumstancss 
where  an  agancy  questions  the  initial 
certification,  thoe  is  likely  to  be  a  time 
lapse  before  the  employee  is  able  to  see 
a  seomd  or  third  heahh  care  provider. 
It  is  the  committee's  intent  that,  to  the 
extent  that  an  employee  is  unable  to 
provide  caitification  at  the  time  it  is 
necessary  to  begin  leave  or  if  the  agency 


questians  the  validity  of  the  initial 
certificatkM  provided  by  the  easployee. 
an  agency  should,  neverthekss,  grant 
provisional  leave  pending  final 
certification.  If,  ultimately,  ^ 
employee  is  uneble  to  provide  the 
requned  oertificatioa.  the  leeve  ywited 
provisionally  should  be  charaed  to  the 
employee's  appropriate  paid  leave 
account.  In  addition,  appraoriata 
diadplinary  action  shcnud  bo  talcan 
againat  an  employee  who  knowingly 
providee  falae  certification  of  the  need 
for  leave."  (See  5  CFR  part  752,  Adverse 
Actions.) 

The  regulations  state  that  to  remain 
entitled  to  leave  under  the  FMLA.  the 
employee  or  his  or  her  spouse,  son. 
deughter,  or  parmt,  as  eppropriate, 
must  comply  «vith  any  requirement  from 
an  agancy  to  submit  to  examination 
(though  not  treatment)  by  a  health  care 

Erovider  (other  than  the  individual's 
ealth  care  provider)  to  obtain  a  second 
or  third  medical  certification.  If  tiM 
individual  refuses  to  submit  to  such 
examination  and  the  empfoyee  fails  to 
provide  a  completed  medical 
oertificetion  to  the  agency,  the  employee 
may  be  denied  leeve  under  the  FMLA. 

The  regulations  allow  an  agancy  to 
require  an  employee  on  leave  to  obtain 
medical  recartification,  not  more  often 
than  every  30  calendar  days,  on  the 
continuing  need  for  leave.  It  is 
reason  able  to  require  reoertification  less 
frequently  when  the  health  care 
provider  has  certified  that  a  course  of 
treatment  will  last  a  spedfied  period  of 
time — e.g..  6  weeks. 

Protedioa  of  Enployneat  and  Benefits 

An  employee  who  takes  fomily  and 
medical  leave  is  mtitled,  upon  return 
from  the  leave,  to  be  returned  to  the 
same  position  or  to  an  "eqidvalent 
position  with  equivalent  benefits,  pay. 
status,  and  other  terms  and  conditions 
of  employment."  The  legislative  history 
provides  very  strong  lai^age  on  what 
"equivalent"  means.  The  congressional 
report  (Part  1)  states,  "First,  the 
standard  of  'equivalence' — not  merely 
'comparability'  or  'similarity* — 
necessarily  requires  a  correspondence  to 
the  duties  and  other  terms,  conditions 
and  privileges  of  an  employee's 
previous  position.  Second,  the  standard 
encompasses  all  'terms  and  conditions' 
of  employment,  not  just  those 
spedfied."  The  congressional  report 
(Part  2)  states  that  "it  is  the  committee's 
intent  that,  whenever  possible,  an 
employee  should  be  returned  to  the 
same  position.  In  the  exceptional  case 
where  doing  so  would  impose  extreme 
hardship  on  the  agency,  it  Is  the 
committee's  intent  that  the  employee  be 
placed  in  a  position  that  ofllBn 


eqnivalent  responsibiUtios  as  well  w 
eouiviant  benefits,  pay  status,  and 
ouiar  tenns  and  conditiona  of 
employnenL 

An  employee  retuminc  fnm  family 
and  medical  leave  should  be  treated  the 
aame  as  employees  returning  front  leave 
%vithout  pey  are  currently  treated, 
except  wh«re  different  entitlements  sod 
limitations  are  provided  umler  the 
FMLA.  For  example,  since  an  employee 
returning  from  FMLA  leeve  is  entitled  to 
be  returned  to  the  same  position  or  to 
an  "equivalent  position,"  an  employee 
in  a  position  subject  to  ihe  PerfdvmaDce 
Management  and  Recognition  System 
(PMRS)  prior  to  FMLA  leave  must  bo 
returned  to  an  equivalvot  PMRS 
positicm.  An  employee  in  a  position 
covered  by  spedal  salary  rates  under  S 
U.S.C  S30S  prior  to  FMLA  leave  moat 
be  returned  to  an  equivalent  position 
providing  equivalent  spedal  aalaiy 
rates.  In  addition,  an  employee  en  leave 
without  pav  vndet  the  FMLA  will  be 
subjed  to  the  requiremmts  under  5  CFR 
531.406(1^  to  extend  a  waiting  period 
for  a  within-grade  incraeee  far  any  tioM 
in  exceas  of  that  allovred  under  that 
sedion.  An  employee's  entitlenientlo 
be  restored  to  an  equivalent  position 
does  not  extend  to  intangible  or 
unmeesurable  aspects,  such  as  tho 
perceived  loss  of^potential  or  fbtura 
promotioa  opportunities  or  the 
increased  possibility  of  being  subject  to 
8  future  reduction  in  force. 

If  an  employee's  position  waa 
eliminated  due  to  a  reduction  in  fiaroe, 
the  fad  that  the  employee  wras  on  family 
or  medical  leave  does  not  protect  the 
employee  from  displacranent  If  an 
employee  was  hired  only  for  a  defined 
period  or  spedfic  projed,  such  as 
seasonal  work,  the  ^ency  is  not 
required  to  return  the  employee  if  the 
period  of  employment  has  expired  and 
the  agency  would  not  otherwiae  have 
continued  to  employ  the  employee.  If, 
for  reasons  ind^endent  of  tne  FMLA. 
an  employee  was  reassigned  to  another 
position  while  be  or  she  was  on  FMLA 
leave,  the  employee  would  be  entitled  to 
be  returned  to  the  position  to  which  he 
or  she  was  reassigned  or  an  equivalent 
position. 

The  Ad  allows  an  agenxry  to  establish 
a  uniformly  applied  practice  or  poU^ 
that  requires  each  employee  who  takes 
leave  under  the  FMLA  fctr  his  or  her 
serious  health  condition  to  obtain 
medical  certification  to  return  to  woric. 
The  interim  regulations  allow  ■gwidgf 
to  require  sudi  medical  certification  to 
return  to  work  (uily  for  employees  in 
positions  that  have  spedfic  medical 
standards,  physical  requirements,  or  are 
covered  by  a  medical  evaluation 
prqgram,  as  provided  under  S  CFSpait 
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339.  The  required  medical  certification 
ia  limited  to  documentation  necessary  to 
establish  that  the  employee  meets  the 
specific  physical  qualifications  and/or 
medical  standards  for  his  or  her 
position — i.e..  an  agency  may  not 
require  medical  certification  for 
conditions  that  are  not  directly  related 
to  the  specific  medical  qualifications  for 
the  employee's  position.  If  the  employee 
refuses  to  provide  the  medical 
certification,  appropriate  disciplinary  or 
adverse  action  may  be  taken. 

If  an  employee  is  not  fully  recovered 
when  he  or  she  returns  to  work,  the 
employee  may  request  additional  leave, 
including  advanced  annual  or  sick 
leave,  donated  annual  leave  from  the 
Voluntary  Leave  Transfer  Program  or 
Voluntary  Leave  Bank  Program,  and 
additional  leave  without  pay.  In 
addition,  the  employee  may  request  a 
reassignment  or  demotion  to  a  different 
position,  work  schedule,  or  type  of 
appointment  that  better  suites  the 
employee's  personal  needs.  If  the 
employee  has  exhausted  all  leave  and 
reassignment  or  demotion  to  another 
position  is  not  a  viable  alternative,  the 
agency  may  take  further  action  under  5 
CFR  piart  752  (Adverse  Actions)  based 
on  the  employee's  inability  to  perform 
the  duties  of  the  position.  As  provided 
in  5  CFR  7S2.404(c)(3).  an  agency  may 
provide  information  concerning 
disability  retirement  to  an  employee 
who  is  eligible.  The  agency  must  be 
aware  of  the  affirmative  obligations 
established  in  29  CFR  1613.704,  which 
require  reasonable  accommodation  of  a 
qualified  employee  who  is 
handicapped. 

Federal  Employees  Health  Benefits 
Program 

Under  the  Federal  Employees  Health 
Benefits  (FEHB)  law,  coverage  continues 
for  up  to  365  days  in  a  nonpay  status. 
0PM  regulations  provide  that  the 
employee  may  pay  the  employee  share 
of  the  premiums  on  a  current  basis  or 
may  incur  a  debt  and  pay  his  or  her 
share  upon  return  to  a  pay  and  duty 
status.  Ilie  FMLA  provides  that 
employees  who  are  granted  leave  under 
the  Act  must  pay  their  share  of  the 
health  benefits  premium  on  a  current 
basis;  however,  the  Act  also  provides 
that  an  employer  must  comply  with  any 
employment  benefits  program  that 

!)rovides  greater  family  and  medical 
eave  rights  than  established  under  the 
Act.  Therefore,  for  employees  who  are 
granted  leave  under  the  FMLA  that  does 
not  exceed  the  365  days  of  continued 
coverage  provided  imder  FEHB  law  and 
regulations,  the  existing  FEHB 
regulations  will  apply.  That  is,  these 
employees  may  choose  to  incur  a  debt 


and  pay  their  contributions  when  they 
return  to  pay  and  duty  status,  just  as 
they  could  before  the  FMLA  was 
enacted.  However,  employees  whose 
leave  without  pay  granted  under  the 
FMLA  exceeds  the  365  days  of 
continued  coverage  allowed  under 
FEHB  law  and  regulations  are  subject  to 
the  requirement  to  pay  their  share  of  the 
premiums  on  a  current  basis.  The 
interim  regulations,  therefore,  provide 
that  empldyees  granted  leave  without 
pay  under  the  FMLA  in  excess  of  the 
365  days  of  continued  coverage  under 
the  FEHB  law  and  regulations  must  pay 
their  share  of  the  premiums  directly  to 
the  employing  office  on  a  current  basis. 

Employees  whose  coverage  is 
terminated  for  nonpayment  under  these 
interim  regulations  are  not  penalized 
when  they  return  to  duty  for  their 
failure  to  make  payments.  They  may 
reenroU  upon  their  return  to  pay  and 
duty  status  in  the  same  way  as 
employees  whose  coverage  terminates 
because  of  the  expiration  of  the  period 
of  continued  coverage  allowed  during 
nonpay  status. 

Greatw  Leave  Entitlements 

The  FMLA  provides  that  an  agency 
must  continue  to  comply  with  any 
employment  policy  or  collective 
bargaining  agreement  that  provides 
greater  family  or  medical  leave 
entitlements  to  employees  than  those 
established  under  the  FMLA. 
Conversely,  the  entitlements  established 
under  the  FMLA  may  not  be  diminished 
by  any  collective  bargaining  agreement 
or  any  employment  benefit  program  or 
plan.  Nothing  in  the  FMLA  prevents  an 
agency  from  amending  existing  leave 
and  employee  benefit  programs, 
provided  they  comply  with  the  Act. 
However,  agencies  may  adopt  or  retain 
leave  policies  more  generous  than  those 
provided  in  the  FMLA,  except  that  such 
policies  may  not  provide  entitlement  to 
paid  time  off  greater  than  that  otherwise 
authorized  by  law  or  provide  sick  leave 
in  any  situation  in  which  sick  leave 
would  not  normally  be  allowed  by  law 
or  regulation. 

The  FMLA  provides  a  basic  statutory 
entitlement  to  12  administrative 
workweeks  of  unpaid  leave.  The  Act 
does  not  mandate  a  limit  on  the  amount 
of  leave  without  pay  that  can  be 
provided  to  an  employee  for  the 
purposes  cited  in  the  Act.  Nothing  in 
the  Act  would  prevent  an  agency  fit)m 
providing  greater  leave  entitlements — 
e.g.,  providing  12  administrative 
workweeks  of  unpaid  leave  to 
employees  who  are  not  entitled  to 
FMLA  leave  because  their  Federal 
service  cannot  be  counted  as  creditable 
in  meeting  the  12  months  of  service 


requirement,  granting  more  than  12 
administrative  workweeks  of  leave 
without  pay,  or  allowing  care  for 
additional  "jfamily  members"  (as  this 
term  is  defined  in  5  CFR  630.902).  Sudi 
policies  should  be  non-discriminatory 
and  made  known  to  all  affected 
employees. 

Relationship  to  Current  FPM  Guidance 

OPM  has  previously  issued  guidance 
to  Federal  agencies  on  leave  without 
pay  (LWOP)  and  leave  for  parental  and 
family  responsibilities.  (See  Federal 
Personnel  Manual  (FPM)  chapter  630. 
subchapters  12  and  13.)  This  guidance 
encourages  Federal  agencies  to  develop 

Solicies  that  are  compassionate  and 
exible  for  the  employee,  but  indicates 
that  in  exercising  this  discretion, 
agencies  should  not  establish  policies 
that  will  adversely  affect  mission 
accomplishment.  Nothing  in  the  FMLA 
suggests  that  this  FPM  guidance 
reouires  substantial  modification. 
Indeed,  as  indicated  above,  agencies 
may  adopt  or  retain  leave  policies  more 
generous  than  those  provided  in  the 
FMLA.  Since  the  FMLA  establishes 
certain  minimum  entitlements  for 
covered  employees,  however,  it  is 
important  that  each  agency  review  its 
policy  on  LWOP  and  leave  for  parental 
and  family  responsibilities  to  ensure 
that  it  complies  with  the  minimum 
requirements  of  the  FMLA  and  the 
interim  regulations  set  forth  below. 

Interaction  with  Other  Laws 

Nothing  in  the  FMLA  modifies  or 
affects  any  Federal  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  national  origin,  sex,  age, 
or  disability.  An  agency  must,  therefore, 
comply  with  whichever  statute  provides 
the  greater  rights  to  the  employee.  If  an 
agency  violates  both  the  FMLA  and  a 
discrimination  law,  an  employee  may  be 
able  to  recover  under  either  or  both 
statutes.  This  is  an  important  issue 
when  merging  the  requirements  of  both 
the  FMLA  and  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  701).  The  following 
example  demonstrates  how  the  two  laws 
would  interact: 

If,  because  of  an  illness  or  injury,  a     - 
full-time  employee  cannot  perform  the 
essential  functions  of  his  or  her 
position,  the  FMLA  entitles  an 
employee  to  take  leave  either  on  an 
intermittent  or  continuous  basis  and  to 
retain  the  full-time  position  of  record. 
This  entitlement  continues  until  the  12 
workweeks  of  leave  are  exhausted.  At 
the  end  of  the  FMLj\  entitlement,  an 
employee  is  entitled  to  be  returned  to 
his  or  her  same  position  or  placed  in  an 
equivalent  position  with  pay  and 
benefits  equivalent  to  those  held  by  the 
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emplayaa  wiMO  iaiv*  oamoMiiGwi— I.*., 
thoM  of  a  ftiH-tiaM  pocition.  If  tii« 
empIofM  it  unabk  to  p«rfonn  th* 
esMotml  dutiM  of  th«  pravlouc  position, 
tlw  RBhabilkation  Act  may.  dep«R<Hng 
an  tho  nstura  of  the  employee's 
disability,  require  an  agency  to  attempt 
accommodation.  If,  for  example  the 
efiiart  to  accommodate  resiUts  in  the 
employee  being  placed  in  a  part-time 
portion,  the  employee  vrould  be 
entitled  only  to  Xhow  benefits  provided 
to  part-time  employees. 

u  the  employee  decides  not  to 
exerdse  his  or  her  ri^t  to  ieeve  under 
the  FMLA,  the  agency  may  still, 
depending  on  the  nature  of  the 
employee's  disability,  be  required  to 
offer  accommodation.  In  any  case,  an 
agency  may  not  require  an  employee  to 
accept  an  ofiisr  of  accommodation  under 
the  R^abilitation  Act  in  lieu  of 
exercising  his  or  her  entitlement  to 
leave  under  the  FMLA.        j 

Reoordkeeping  and  Reporting 


The  regulations  require  agencies  to 
maintain  records  on  an  employee's  use 
of  FMLA  leave  and  to  provide  such 
records  and  report.s  to  OPM  upon 
request.  OPM  believes  this  inrormation 
is  necessary  to  evaluate  the  effectiveness 
of  the  program  and  may  be  requested  by 
intere^ed  parties,  such  as  the  Congress, 
the  new  Commission  on  Leave  (as 
established  under  Title  III  of  the  I^4LA}, 
the  General  Accounting  0£5ce.  and 
others  on  the  use  of  this  entitlement 
The  regulations  require  ag«icies  to 
maintain  information  on:  (1)  The 
emplovee's  rate  of  basic  pay.  as  defined 
in  5  CFR  550.103(j);  (2)  the  occupational 
series  of  the  employee's  position;  (3)  the 
number  of  hours  of  FMLA  leave  taken; 
and  (4)  whether  the  leave  was  family 
leave  (for  a  birth  or  adoption/foster  care 
or  the  care  of  a  spouse,  son,  dau^ter, 
or  parent)  or  medical  leave  (for  the 
employee's  serious  health  condition). 
The  employee's  rate  of  basic  pay  may  be 
obtained  from  the  SF-50,  Notification  of 
Personnel  Action,  blocks  12C  or  20C, 
Adjusted  Basic  Pay.  When  an  employee 
transfers  to  a  diniarent  agency,  the  losing 
agency  must  provide  the  gaining  agency 
with  information  on  the  employee's  use 
of  leave  under  the  FMLA.  OPM  is 
considering  revising  the  SF-1150, 
Record  of  Leave  Data,  to  record 
information  on  an  employee's  use  of 
leave  under  the  FMLA  when  the 
employee  transfers  to  a  diffwent  agency. 
OPM  invites  comments  from  the 
agencies  on  the  need  to  revise  the  SF- 
1150  based  an  their  experience  in 
adminictering  this  new  entitlement  to 
unpaid  leave.  Agencies  may  wish  to 
mdntain  additSonal  information  on  an 


employee's  use  of  FMLA  leave,  such  as 
the  dates  FMLA  leave  was  taken,  in  the 
event  of  litigation  or  employee 
giievanoea. 

MiaceUanMHU 

If  an  employee  believes  an  agency  has 
not  hilly  complied  with  die  ri^ts  and 
requirements  provided  under  sections 
6381  through  6387  of  title  5,  United 
States  Code,  and  the  regulations  set 
forth  below,  the  employee  may  file  a 
grievance  imder  an  agency's 
administrative  grievance  procedures  or 
negotiated  grievance  procedures. 

Agencies  are  reminded  that  5  U.S.C 
6385  specifically  provides  that  an 
employee  shall  not  directly  or  indirectly 
intimidate,  threaten,  or  coerce,  or 
attempt  to  intimidate,  threaten,  or 
coerce,  any  other  employee  for  the 
purpose  of  interfering  with  the  exercise 
of  any  rights  which  such  other 
employee  may  have  under  the  FMLA. 

An  agency  may  not  extend  the 
notification  and  medical  certification 
requirements  under  the  FMLA  to  other 
periods  of  leave— e.g..  annual  leave,  sick 
leave,  and  leave  without  pay.  Current 
agency  policies  for  granting  annual 
leave,  sick  leave,  and  leave  without  pay 
continue  to  apply  when  an  employee 
requests  those  types  of  leave. 

When  an  employee  requests  leave 
under  the  FMLA,  the  agency  must 
provide  information  on  the  employee's 
rights  and  obiigations  under  the  FMLA. 
In  addition,  OPM  encourages  agencies 
to  provide  information  on  additional 
programs,  such  as  the  voluntary  leave 
transfer  and  leave  bank  programs, 
flexible  and  compressed  work 
schedules,  flexiplace,  or  any  other 
agency  program  that  will  assist  the 
employee  in  balancing  his  or  her  need 
to  take  family  or  medical  leave  and  his 
or  her  responsibilities  at  work. 

Waiver  of  Notice  of  Frapoaed 
Rulemakii^ 

Pursuant  to  5  U.S.C  553lb)(3){B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  A  proposed  rule  would  be 
impracticable  and  contrary  to  the  public 
interest,  since  the  entitlements  provided 
in  the  FMLA  must  be  effective  on 
August  5, 1993. 

E.a  12291.  Federal  Reguiatioa 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  aection  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Ad 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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sinoe  it  spplies  wily  to  Federal 

employees  and  agencies. 

List  of  Subjects 

5  CFR  Part  630 

Government  employees. 

5  CFR  Part  890 

Administrative  practice  and 
procedure,  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Reporting 
and  recordkeeping  requirements, 
Retirem«it. 

US.  OfBce  of  Penonoel  ManagaiiMBt 
)uiMiB.iCi>g, 

Dinetcr. 

Accordingly,  OPM  is  amending  parts 
630  and  890  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

ABttMrily:  5  VS.C.  6311;  $630,303  also 
issued  under  5  U.S.C  8133(a);  $630,501  and 
subpart  F  also  issued  under  EX).  11238; 
subpart  G  also  issued  under  5  U.S.C  6305; 
subpart  H  also  issued  imder  5  U.S.C  6326; 
subpart  I  also  issued  under  5  U.S.C  6332  and 
Put).  L.  100-566;  subpart  j  also  issued  under 
5  U.S.C.  6362  and  Pub.  L.  10O-56B;  subpart 
K  also  issued  under  Pub.  L.  102-25;  subpart 
L  also  issued  under  S  U.S.C  6387  and  Pub. 
L.  103-3. 

2.  Subpart  L  is  added  to  read  as 
follows: 

PART  63a-ABSENCE  AND  LEAVE 

Subpart  L— Family  and  MMllcai  Lsavs 

Sec 

630. 1 201  Purpose,  applicability,  and 
administration. 

630.1202  Definitions. 

630.1203  Leave  entitlement. 

630. 1 204  Intermittent  leave  or  leduoad 
leave  schedule. 

63ai205  Substitution  of  paid  leave. 

630.1206  Notice  of  leave. 

630.1207  Medical  certification. 

630.1208  Protection  of  employment  and 
benefits. 

630.1209  Heahh  benefits. 

630. 1 21 0  Greater  leave  entitlements. 

630.1 21 1  Records  and  reports. 

Subpwt  L— famtty  and  Mtdicii 

1630.1201    Purpose.  appOcabBity,  and 
administration. 

(a)  Purpose.  This  subpart  provides 
regulations  to  implement  sections  6381 
through  6387  of  title  5,  United  States 
Code.  This  subpart  must  be  read 
together  with  those  sectimu  of  law. 
Sections  6381  through  6387  of  title  5, 
United  States  Code,  provide  a  stan^aid 
approach  to  providing  family  and 
medical  leave  to  Federal  employees  by 
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prascribing  an  antittement  to  a  total  of 
12  administrative  workweakt  of  unpaid 
leave  during  any  12-inonth  period  for 
certain  family  and  medical  needa,  aa 
specified  in  §  630.1203(a)  of  this  part. 

(b)  Appiicalulity.  (1)  Except  as 
otherwise  provided  in  this  paragraph, 
this  subpart  appHas  to  any  employee 
who— 

(i)  Is  defined  m  an  "employee"  under 
5  U.S.C  6301(2).  excluding  employees 
covered  under  paragraph  (b)(2)  of  this 
section;  and 

(ii)  Has  completed  at  least  12  months 
of  servioe  (not  required  to  be  12  recent 
or  consecutive  months)  u — 

(A)  An  employee,  as  defined  under  5 
U.S.C  6301(2).  excluding  any  servioe  as 
an  employee  under  paragraph  (b)(2)  of 
this  section; 

(B)  A  physician,  dentist,  or  nurse  in 
the  Veterans  Health  Administration  of 
the  Department  of  Veterans  AfEairs  who 
is  appointed  imder  section  7401(1)  of 
title  38,  United  States  Code: 

(C)  A  "teacher"  or  an  individual 
holding  a  "teaching  position,"  as 
defined  in  section  901  of  title  20,  United 
States  Code;  or 

P)  An  employee  identified  in  section 
2105(c)  of  Utle  5,  United  States  Code, 
who  is  {Mid  from  nonappropriated 
funds. 

(2)  This  subpart  does  not  apply  to— 
(i)  An  individtud  employed  by  the 

government  of  the  District  of  Columbia: 
(ii)  An  employee  serving  under  a 

temporary  nipointment  vdth  a  time 

limitation  of  1  year  or  less; 
(iii)  An  intermittent  employee,  as 

defined  in  5  CFR  340.401(c);  or 
(iv)  Any  employee  coverad  by  Title  I 

or  Title  V  of  the  Family  and  Medical 

Leeve  Act  of  1993  (Pnb.  L.  103-3. 

February  5, 1993).  The  Department  of 

Labor  has  issued  regulations 

implementing  Title  I  at  29  CFR  part  825. 

(3)  For  ttw  piirpoae  of  applying 
sections  6381  through  6387  of  title  5, 
United  States  Code— 

(i)  A  physician,  dentist,  or  nurse  in 
the  Veterans  Health  Administration  of 
the  Department  of  Veterans  Affaira 
appointed  under  section  7401(1)  of  title 
38.  United  States  Code,  shall  be 
governed  by  the  terms  and  conditions  of 
regulations  prescribed  by  the  Secretary 
of  Veterans  AfiEsdra; 

(u)  A  "teacher"  or  an  individual 
holding  a  "teadbing  position,"  as 
defined  in  section  901  of  title  20,  United 
States  Code,  shall  be  governed  by  the 
terms  and  omditions  of  regulations 
prescribed  by  the  Secretary  of  Defense; 
and 

(iii)  An  employee  identified  in  section 
2105(c)  of  title  5,  United  States  Code, 
who  is  paid  from  nonappropriated 
funds  shall  be  governed  by  the  terms 


and  conditions  of  regulations  prescribed 
by  the  Secretary  of  Defense  or  the 
Secretary  of  Transportatimi,  as 
appropriate. 

(4)  The  regulations  prescribed  by  the 
Secretary  of  Veterans  Affairs,  Secretary 
of  Defense,  or  Secretary  of 
Transportation  under  paragraph  (b)(3)  of 
this  section  shall,  to  the  extent 
appropriate,  be  consistent  with  the 
regulations  prescribed  in  this  subpart 
and  the  regulations  prescribed  by  the 
Secretary  of  Labor  to  carry  out  Title  I  of 
the  Family  and  Medical  Leave  Act  of 
1993  at  29  CFR  part  825. 

(c)  Administration.  The  head  of  an 
agency  having  employees  subject  to  this 
subpart  is  responsible  for  the  proper 
administration  of  this  subpart. 

f63aia02    OafinMons. 

In  this  subpart: 

Accrued  leave  has  the  meaning  given 
that  term  in  §630.201(bMl)  of  this  part. 

Accumulated  leave  has  the  meaning 
given  that  terra  in  §630.201  (b)(2)  of  this 
part. 

Administrative  workweek  baa  the 
meaning  given  that  terra  in  §  610.102(a) 
of  this  diapter. 

Adoption  refers  to  a  legal  process  in 
whidi  an  individual  becomes  the  legal 
parent  of  another's  diild.  The  soiiroe  of 
an  adopted  child— e.g.,  whether  from  a 
licensed  placement  agency  m 
otherwise — is  not  a  factor  in 
determining  eligibility  for  leave  under 
this  subpart. 

Continuing  treatment  by  a  health  care 
provider  means  one  or  more  of  the 
following  situations  where  an  employee 
or  an  employee's  spouse,  son,  dau^ter, 
or  parent — 

(1)  Is  treated  two  or  more  times  for  an 
illness  or  injury  by  a  health  care 
provider; 

(2)  Is  treated  two  or  more  times  for  an 
illness  or  injiuy  by  a  health  care 
provider  under  the  orders  of,  or  on 
referral  by,  the  individual's  health  care 
provider  or  is  treated  for  the  illness  or 
injiuy  on  at  least  one  occasion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider — e.g.,  a  course  of 
medication  or  therapy — to  resolve  the 
health  condition;  or 

(3)  Is  under  the  continuing 
supervision  of  the  health  care  provider, 
but  may  not  necessarily  be  actively 
treated  by  the  health  care  provider,  due 
to  a  serious  long-term  or  chronic 
condition  or  disability  which  cannot  be 
cured— e.g.,  Alzheimer's  disease,  severe 
stroke,  or  terminal  stages  of  a  disease. 

Employee  means  an  individual  to 
whom  this  subpart  applies. 

Essential  functions  means  the 
fundamental  job  duties  of  the 


employee's  position,  aa  defined  in  29 
CFR  1630.2. 

Family  and  medical  leave  means  an 
employee's  entitlement  to  12 
administrative  workweeks  of  impaid 
leave  for  certain  family  and  medical 
needs,  as  prescribed  under  sections 
6381  through  6387  of  title  5,  United 
States  Code. 

Foster  care  means  24-hour  care  for 
children  in  substitution  for,  and  away 
from,  their  parents  or  guardian.  Such 
placement  is  made  by  or  udth  the 
agreement  of  the  State  as  a  result  of  a 
voluntary  agreement  by  the  parent  or 
guardian  that  the  child  be  removed  from 
the  home,  or  pursuant  to  a  judicial 
determination  of  the  necessity  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  femily  to  take  the 
child. 

Health  care  provider  means — 

(1)  A  licensed  Doctor  of  Medicine  or 
Doctor  of  Osteopathy  or  a  pbysiciad 
who  is  serving  on  active  duty  in  the 
uniformed  services  and  is  designated  by 
the  uniformed  service  to  conduct 
examinations  under  this  subpart; 

(2)  A  person  providing  health  services 
who  is  not  a  medical  doctor,  but  who  is 
certified  by  a  national  organization  and 
licensed  by  a  State  to  prt^ide  the 
service  in  question;  or 

(3)  A  Christian  Sdence  practitioner 
listed  with  the  First  Churdi  of  Christ. 
Scientist,  in  Bo^on,  Massadinsatts. 

In  loco  parentis  refers  to  the  situation 
of  an  individual  who  has  day-to-day 
responsibility  for  the  care  and  financial 
support  of  a  child  or.  in  the  case  of  an 
employee,  who  had  such  responsibility 
for  the  employee  when  the  employee 
was  a  child.  A  biological  or  legal 
relationship  is  not  necessary. 

Intermittent  leave  or  leave  taken 
intermittently  means  leave  taken  in 
separate  blocks  of  time  rather  than  far 
one  continuous  period  of  time,  and  may 
include  leave  periods  of  less  than  1  hour 
to  several  tyeeks. 

Leave  without  pay  means  an  absence 
from  duty  in  a  nonpay  status.  Leave 
without  pay  may  be  taken  only  for  thoae 
houra  of  duty  comprising  an  employee's 
basic  workweek. 

Parent  means  a  biological  parent  or  an 
individual  who  stands  or  stood  in  loco 
parentis  to  an  employee  when  the 
employee  was  a  child.  This  term  does 
not  include  parents  "in  law." 

Reduced  leave  schedule  means  a  work 
schedule  under  which  the  usual  number 
of  houn  of  regularly  scheduled  work 
per  workday  or  workweek  of  an 
employee  is  reduced.  The  number  of 
hours  by  which  the  daily  or  weekly  tour 
of  duty  is  reduced  are  counted  as  leave 
for  the  purpose  of  this  subpart. 


39604  Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23.  1993  /  Rules  and  Regulations 


Regularly  scheduled  has  th^meaning 
given  that  tenn  in  §  610.102(g)  of  this 
chapter. 

Regularly  scheduled  administrative 
workweek  has  the  meaning  given  that 
term  in  §  610.102(b)  of  this  chapter. 

Serious  health  condition  means  an 
illness,  injury,  impairment,  or  physical 
or  mental  condition  that  involves — 

(1)  Any  period  of  incapacity  or 
treatment  in  connection  with  or 
consequent  to  inpatient  care  (i.e.,  an 
overnight  stay)  in  a  hospital,  hospice,  or 
residential  medical  care  facility; 

(2)  Any  period  of  incapacity  requiring 
absence  from  work,  school,  or  other 
regular  daily  activities,  of  more  than  3 
calendar  days,  that  also  involves 
continuing  treatment  by  (or  under  the 
supervision  of]  a  health  cars  provider; 
or 

(3)  Continuing  treatment  by  (or  under 
the  supervision  of)  a  health  care 
provider  for  a  chronic  or  long-term 
health  condition  that  is  incurable  or  so 
serious  that,  if  not  treated,  would  Ukely 
result  in  a  period  ofincapadty  of  more 
than  3  calendar  days;  or  for  prenatal 
care. 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child;  a  stepchild;  a 
legal  ward;  or  a  child  of  a  person 
standing  in  loco  parentis  who  is — 

(1)  Under  18  years  of  age;  or 

(2)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  A  son  or 
daughter  incapable  of  self-care  requires 
active  assistance  or  supervision  to 
provide  daily  self-care  in  several  of  the 
"activities  of  daily  living"  or  "ADLs." 
Activities  of  daily  living  include 
adaptive  activities  such  as  caring 
appropriately  for  one's  grooming  and 
hygiene,  bathing,  dressing,  eating, 
cooking,  cleaning,  shopping,  taking 
public  transportation,  paying  bills, 
maintaining  a  residence,  using 
telephones  and  directories,  and  using  a 
post  office.  A  mental  or  physical 
disability  refers  to  a  "disability,"  as 
defined  in  29  CFR  1630.2(g). 

Spouse  means  a  husband  or  wife,  as 
defined  or  recognized  under  State  law 
for  purposes  of  marriage,  including 
common  law  marriage  in  States  where  it 
is  recognized. 

Tour  of  duty  has  the  meaning  given 
that  term  in  §  610.102(h)  of  this  chapter. 

f  630.1203    Lmv*  entitlMn^nt 

(a)  An  employee  shall  be  entitled  to 
a  total  of  12  administrative  workweeks 
of  unpaid  leave  during  any  12-month 
period  for  one  or  more  of  the  following 
reasons: 

(1)  The  birth  of  a  son  or  daughter  of 
the  employee  and  the  care  of  such  son 
or  daughter; 


(2)  The  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care; 

(3)  The  care  of  a  spouse,  son, 
daughter,  or  parent  of  the  employee,  if 
such  spouse,  son,  daughter,  or  parent 
has  a  serious  health  condition;  or 

(4)  A  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position. 

(b)  An  employee  shall  take  only  the 
amount  of  family  and  medical  leave  that 
is  necessary  to  manage  the  circumstance 
that  prompted  the  need  for  leave  under 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)(2]  of  this  section,  the  12-month 
{>eriod  referred  to  in  paragraph  (a)  of 
this  section  begins  on  the  date  an 
employee  first  takes  leave  for  a  family 
or  medical  need  specified  in  that 
paragraph  and  continues  for  12  months. 
An  employee  is  not  entitled  to  12 
additional  workweeks  of  leave  until  the 
previous  12-month  period  ends  and  an 
event  or  situation  occiu^  that  entitles 
the  employee  to  another  period  of 
family  or  medical  leave.  (This  may 
include  a  continuation  of  a  previous 
situation  or  circumstance.) 

(d)  The  entitlement  to  a  total  of  12 
administrative  workweeks  of  leave 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section — 

(1)  May  begin  prior  to  or  on  the  actual 
date  of  birth  or  placement  for  adoption 
or  foster  care;  and 

(2)  Shall  expire  12  months  after  the 
date  of  birth  or  placement.  Leave  for  a 
birth  or  placement  must  be  concluded 
within  12  months  after  the  date  of  birth 
orpldcement. 

(e)  Leave  under  paragraph  (a)  of  this 
section  is  available  to  full-time  and  part- 
time  employees.  A  total  of  12 
administrative  workweeks  will  be  made 
available  equally  for  a  full-time  or  part- 
time  employee  in  direct  proportion  to 
the  number  of  hours  in  the  employee's 
regularly  scheduled  administrative 
workweek.  The  12  administrative 
workweeks  of  leave  will  be  calculated 
on  an  hourly  basis  and  will  equal  12 
times  the  average  number  of  hours  in 
the  employee's  regularly  scheduled 
administrative  workweek.  If  the  number 
of  hours  in  an  employee's  workweek 
varies  from  week  to  week,  a  weekly 
average  of  the  hours  scheduled  over  the 
12  weeks  prior  to  the  date  leave 
commences  shall  be  used  as  the  basis 
for  this  calculation. 

(f)  If  the  number  of  hours  in  an 
employee's  regularly  scheduled 
administrative  workweek  is  changed 
during  the  12-month  period  of  family 
and  medical  leave,  the  employee's 
entitlement  to  any  remaining  family  and 


medical  leave  will  be  recalculated  based 
on  the  number  of  hours  in  the 
employee's  current  regularly  scheduled 
administrative  workweek. 

(g)  When  an  employee  requests  leave 
under  paragraph  (a)  of  this  section,  the 
agency  must  provide  guidance 
concerning  an  employee's  rights  and 
obligations  under  this  subpart. 

(h)  An  agency  may  not  subtract  leave 
from  an  employee's  entitlement  to  leave 
under  paragraph  (a)  of  this  section 
unless  the  agency  has  obtained 
confirmation  from  the  employee  of  his 
or  her  intent  to  invoke  entitlement  to 
leave  under  paragraph  (a)  of  this 
section.  An  employee's  notice  of  his  or 
her  intent  to  take  leave  under  §  630.1206 
of  this  part  may  suffice  as  the 
employee's  confirmation. 

1630.1204    Intermittent  IMV*  or  reduced 
leave  schedule. 

(a)  Leave  under  §  630.1203(a)  (1)  or  (2) 
of  this  part  shall  not  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  unless  the  employee  and  the 
agency  agree  to  do  so. 

(b)  Leave  under  §  630.1203(a)  (3)  or 
(4)  of  this  part  may  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  when  medically  necessary, 
subject  to  §§630.1206  and 
630.1207(b)(6)  of  this  part. 

(c)  If  an  employee  talces  leave  under 
§  630.1203(a)  (3)  or  (4)  of  this  part 
intermittently  or  on  a  reduced  leave 
schedule  that  is  foreseeable  based  on 
planned  medical  treatment  or  recovery 
from  a  serious  health  condition,  the 
agency  may  place  the  employee 
temporarily  in  an  available  alternative 
position  for  which  the  employee  is 
qualified  and  that  can  better 
accommodate  recurring  periods  of  leave. 
Upon  returning  from  leave,  the 
employee  shall  be  entitled  to  be 
returned  to  his  or  her  permanent 
position  or  an  equivalent  position,  as 
provided  in  §  630.1208(a)  of  this  part. 

(d)  For  the  purpose  of  applying 
paragraph  (c)  of  this  section,  an 
alternative  position  must  be  in  the  same 
commuting  area  and  must  provide — 

(1)  An  equivalent  grade  or  pay  level, 
including  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302. 
403.  or  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L. 
101-509).  respectively;  any  appHcable 
locality-based  comparability  payment 
under  5  U.S.C.  5304;  or  any  applicable 
special  salary  rate  under  5  U.S.C.  5305 
or  similar  provision  of  law; 

(2)  The  same  type  of  appointment, 
work  schedule,  status,  and  tenure;  and 


(3)  The  SUM  enpIoyiiMat  benefits 
made  availsble  to  llie  amplofM  in  his 
or  her  previous  poeitioii  ^g..  Ble 
insurance,  healUi  benefits,  letirament 
covei^e.  and  leave  accraal). 

(a)  110  agency  shall  detennine  the 
available  aheraative  positiog  thet  has 
equivalent  pey  and  ben^ts  consistent 
with  Federal  laws,  indnding  die 
Rehabihtalian  Act  of  1973  (29  U.&C 
701)  and  the  Pregnancy  Discrimination 
Act  of  1978  (42  U.S.C  ZOOOe). 

(0  The  number  of  horns  of  leave  taken 
intermittently  or  on  a  redvoad  leave 
schedule  shall  be  sttbtFacted.  on  an 
hour-fbr-hour  basis,  from  the  total 
amount  of  leave  available  to  the 
employee  under  §630.1203  (e)  and  (f)  of 
this  part. 
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1430.1208   SuheHMleiiel. 

(a)  Ejtoept  as  provided  lis  paragrafdi 
(b)  of  thk  section,  leove  taken  under 

§  63ai203(a)  of  this  part  shall  be  leave 
without  pay. 

(b)  An  employee  oioy  e/acf  to 
substitute  the  iollowring  paid  time  off  for 
any  or  all  of  the  period  of  leave  taken 
under  $  630.1203(a)  of  this  part— 

(1)  Accrued  or  accumulated  annual  or 
sick  leave  under  subchapter  I  of  chapter 
63  of  title  5,  United  States  Code, 
consistent  with  current  Uw  and 
regulations  governing  the  granting  and 
use  of  annual  or  side  leave; 

(2)  Advanced  annual  or  sick  leave 
approved  under  the  same  terms  and 
conditions  that  apply  to  any  other 
agency  employee  who  requests 
advanced  annual  or  sick  nave; 

(3)  Leave  made  available  to  an 
employee  undn-  the  Volimtary  Leave 
Transto'  Program  or  the  Voluntary 
Leave  Bank  Program  ouisistent  with 
subparts  I  and  )  of  part  630  of  this 
chapter; 

(4)  Conroensatory  time  o^  and 

(5)  Oadit  hours  accrued  under  a 
flexible  vrork  schedule. 

(d  An  agency  may  na^  deny  an 
employee's  ri^t  to  substitute  paid  time 
off  under  paragraph  (b)  of  this  section 
for  any  or  aH  of  the  period  of  leave  taken 
§630.1203(a)  of  this  part. 

(d)  An  agmcy  may  naU  require  m 
eniployee  to  substitute  paid  time  off 
under  paragraph  (b)  of  this  section  for 
any  or  all  of  the  period  of  leeve  taken 
under  $  630.1203(a)  of  this  put. 

(e)  An  employee  shall  notify  the 
agency  of  his  m-  bar  intent  to  suUtitute 
paid  time  off  under  paragraph  (b)  of  this 
section  for  the  period  of  leave  to  be 
taken  under  S  630.1203(a)  of  this  part 
prior  to  the  date  sudi  paid  time  off 
conunencBS. 

|63ai208   Notioeodeeve. 

(a)  If  leave  taken  under  §  630.1203(a) 
of  thia  part  is  foreseeable  based  on  an 


expected  birth,  placement  far  adoption 
or  foster  care,  or  planned  medical 
treatment,  the  employee  ritell  provide 
notice  to  the  agency  of  his  or  her 
intention  to  take  leave  not  less  than  30 
days  before  the  date  the  leave  is  to 
begin.  If  the  date  of  birth  or  plecement 
or  planned  medical  treatment  requires 
leave  to  begin  within  30  danrs.  the 
employee  diall  provide  sudi  notice  as  is 
practicaUe. 

(b)  If  leeve  taken  under  §630.1203(a) 
(3)  or  (4)  of  this  part  U  foreeeeable  based 
on  planned  medical  treatment,  the 
employee  shall  consult  with  the  agency 
and  make  a  reasonable  eff(»t  to  s(&dule 
medical  treatment  so  as  not  to  disrupt 
unduly  the  operations  of  the  agency, 
subject  to  the  approval  of  the  health  care 
provider.  The  agency  may,  for  justifiable 
cause,  request  that  an  employee 
reschedule  medical  treatment,  subject  to 
the  approval  of  the  health  care  provider. 

(c)  if  the  need  for  leave  is  not 
foreseeable— e.g.,  a  medical  emergency 
or  the  unexpected  availability  of  a  child 
for  adoption  or  foster  care,  and  the 
employee  cannot  provide  30  days' 
notice  of  his  or  her  need  for  leave,  the 
emplojree  shall  provide  notice  within  a 
reasonable  period  of  time  appropriate  to 
the  circumstances  involved.  If 
necessary,  notice  may  be  given  by  an 
employee's  personal  representative  (e.g., 
a  family  member  or  oth«r  responsible 
party).  If  the  need  for  leave  is  not 
foreseeable  and  the  employee  is  unable, 
due  to  cinnunstanoes  beyond  his  or  her 
control,  to  provide  notice  of  his  or  her 
need  for  leave,  the  leave  may  not  be 
delaved  or  doiied. 

(d)  If  the  need  for  leave  \»  foreseeable, 
and  the  am|^yee  £ails  to  give  30  days' 
notice  with  no  reasonable  excuse  for  the 
delay  of  notification,  the  agency  may 
delay  the  taking  of  leave  under 

§  63ai203(a)  of  this  part  until  at  least 
30  days  after  the  date  the  employee 
provides  notice  of  his  or  her  need  for 
family  and  medical  leave. 

(e)  An  agency  may  waive  the  notice 
requirements  under  paragraph  (a)  of  this 
section  and  instead  impose  the  agency's 
usual  and  customary  polides  or 

f>rocedures  for  providing  notification  of 
eave.  The  agency's  policies  or 
procadures  for  providing  nc^fication  of 
leave  must  not  Im  more  stringent  than 
the  requirements  in  this  section. 
However,  an  agency  may  not  deny  an 
employee's  entitlement  to  leave  under 
§  630.1203(a)  of  this  part  if  the 
employee  fails  to  follow  such  agency 
poUdes  or  procedures. 

f63ai207    Medical  cartfficatfon. 

(a)  An  agency  may  requira  that  a 
request  for  leave  under  §  630.1203(a)  (3) 
or  (4)  of  this  part  be  supported  h^ 


written  medical  certification  issued  by 
the  health  care  provider  of  the  employee 
or  the  heahh  care  provider  of  the 
spouse,  son,  daughter,  or  parent  of  the 
employee,  as  appropriate.  An  employee 
shall  provide  the  written  medical 
certification  to  the  agency  in  a  timely 
manner. 

(b)  The  written  medical  certificatioB 
shall  indud»— 

(1)  The  date  the  serious  health 
condition  commenced; 

(2)  The  probable  duration  of  the 
serious  health  condition; 

(3)  The  appropriate  medical  fiM:ts 
within  the  knowledge  of  the  heahh  can 
provider  regarding  tiie  serious  health 
condition,  including  a  general  statsment 
as  to  the  incapadtatioa.  examination,  or 
treatment  that  may  be  required  by  a 
health  care  provider; 

(4)  For  the  purpose  of  leave  taken 
under  $630. 1203(aM3)  of  this  pert— 

(i)  A  statement  from  the  health  cam 
provider  that  the  spouse,  son,  daughter, 
or  parent  of  the  employee  requires 
psychological  comfort  and/or  physical 
care;  needs  assistance  for  banc  medical, 
hygienic,  nutritional,  safety,  or 
transportation  needs  or  in  nvi|i;ing 
arrangements  to  meet  such  needs;  and 
would  benefit  from  the  employee's  caie 
or  jpreaeoce;  and 

(li)  A  statement  from  the  employee  on 
the  cara  he  or  she  will  provide  and  an 
estimate  of  the  amount  of  time  needed 
to  care  for  his  or  her  spouse,  son, 
daughter,  or  parent; 

(5)  For  the  purpose  of  leave  taken 
under  §  630.1203(aK4)  of  this  part,  a 
statement  that  the  employee  is  unable  to 
perform  the  essential  funictioos  of  his  or 
her  position,  based  on  written 
information  provided  by  the  agency  on 
the  essential  fonctions  of  the  employaa's 
position  or.  if  not  provided,  discussion 
with  the  employee  about  the  essential 
fonctions  of  his  or  her  position:  and 

(6)  In  the  case  of  certification  for 
intermittent  leave  or  leave  on  a  reduced 
leave  schedule  under  §630.1 203(a)  (3) 
or  (4)  of  this  part  for  planned  medical 
treatment,  the  dates  on  which  such 
treatment  is  expected  to  be  given  and 
the  duration  of  such  treatment. 

(c)  The  agency  shall  not  requira  any 
personal  or  confidential  information  in 
the  written  medical  certification  other 
than  that  required  by  paragraph  (b)  of 
this  section. 

(d)  If  the  agency  doubts  the  validity  of 
the  original  certiHcation  provided  under 
paragraph  (a)  of  this  section,  the  agency 
may  requira,  at  the  agency's  expense, 
that  the  employee  obtain  the  opinion  of 
a  second  health  care  provider 
designated  or  approved  by  the  agency 
concerning  the  information  certified 
under  paragraph  (b)  of  this  section.  Any 
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health  care  provider  designated  or 
approved  by  the  agency  shall  not  be 
employed  by  the  agency  or  be  under  the 
administrative  oversight  of  the  agency 
on  a  regular  basis  unless  the  agency  is 
located  in  an  area  where  access  to 
health  care  is  extremely  limited — e.g.,  a 
rural  area  or  an  overseas  location  where 
no  more  than  one  or  two  health  care 
providers  practice  in  the  relevant 
specialty,  or  the  only  health  care 
providers  available  are  employed  by  the 
agency. 

(e)  U  the  opinion  of  the  second  health 
care  provider  differs  from  the  original 
certincation  provided  under  paragraph 
(a)  of  this  section,  the  agency  may 
require,  at  the  agency's  expense,  that  the 
employee  obtain  the  opinion  of  a  third 
health  care  provider  designated  or 
approved  jointly  by  the  agency  and  the 
employee  concerning  the  information 
certified  under  paragraph  (b)  of  this 
section.  The  opinion  of  the  third  health 
care  provider  shall  be  binding  on  the 
agency  and  the  employee. 

(f)  To  remain  entitled  to  family  and 
medical  leave  luider  §  630.1203(a)  (3)  or 
(4)  of  this  part,  an  employee  or  the 
employee's  spouse,  son.  daughter,  or 
parent  must  comply  with  any 
requirement  from  an  agency  that  he  or 
she  submit  to  examination  (though  not 
treatment)  to  obtain  a  second  or  third 
medical  certification  from  a  health  care 
provider  other  than  the  individual's 
health  care  provider. 

(g)  If  the  employee  is  imable  to 
provide  the  requested  medical 
certification  before  leave  begins,  or  if 
the  agency  questions  the  validity  of  the 
original  certification  provided  by  the 
employee  and  the  medical  treatment 
requires  the  leave  to  begin,  the  agency 
shall  grant  provisional  leave  pending 
final  written  medical  certification. 

(h)  If,  after  the  leave  has  commenced, 
the  employee  fails  to  provide  the 
requested  medical  certification,  the 
agency  may — 

(1)  Charge  the  employee  as  absent 
without  leave  (AWOL);  or 

(2)  Allow  the  employee  to  request  that 
the  provisional  leave  ba  charged  as 
leave  without  pay  or  charged  to  the 
employee's  annual  and/or  sick  leave 
account,  as  appropriate. 

(i)  While  an  employee  is  on  family 
and  n^edical  leave,  the  agency  may 
require,  at  the  agency's  expense, 
subsequent  medical  recertificatlon  from 
the  health  care  provider  on  a  periodic 
basis,  not  more  often  than  every  30 
calendar  days.  An  agency  may  require 
subsequent  medical  recertificatlon  more 
frequently  than  every  30  calendar  days 
if  the  employee  requests  that  the 
original  leave  period  be  extended,  the 
drcumstancet  described  in  the  original 


medical  certification  have  changed 
significantly,  or  the  agency  receives 
information  that  casts  doubt  upon  the 
continuing  validity  of  the  medical 
certification. 

(j)  To  ensure  the  secimty  and 
confidentiality  of  any  written  medical 
certification  under  §§  630.1207  or 
63Q.1208(h]  of  this  part,  the  medical 
certification  shall  be  subject  to  the 
provisions  for  safeguarding  information 
about  individuals  under  subpart  A  or 
part  293  of  this  chapter. 

f63ai208    Protection  of  amptoyment  and 
beneflte. 

(a)  Any  employee  who  takes  leave 
under  §  630.1203(a)  of  this  part  shall  be 
entitled,  upon  return  to  the  agency,  to 
be  returned  to — 

(1)  The  same  position  held  by  the 
employee  when  the  leave  commenced; 
or 

(2)  An  equivalent  position  with 
equivalent  benefits,  pay,  status,  and 
other  terms  and  conditions  of 
employment. 

(0)  For  the  purpose  of  applying 
paragraph  (a)(2)  of  this  section,  an 
equivalent  position  must  be  in  the  same 
commuting  area  and  must  carry  or 
provide  at  a  minimum — 

(1)  The  same  or  substantially  similar 
duties  and  responsibilities,  which  must 
entail  substantially  equivalent  skill, 
effort,  responsibility,  and  authority; 

(2)  An  equivalent  grade  or  pay  level, 
including  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403.  or  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L. 
101-509),  respectively;  any  applicable 
locality-based  comparability  payment 
under  5  U.S.C.  5304;  or  any  applicable 
special  salary  rate  under  5  U.S.C.  5305 
or  similar  provision  of  law; 

(3)  The  same  tjrpe  of  appointment, 
work  schedule,  status,  and  teniae; 

(4)  The  same  employment  benefits 
made  available  to  the  employee  in  his 
or  her  previous  position  (e.g.,  life 
insivance,  health  benefits,  retirement 
coverage,  and  leave  accrual); 

(5)  The  same  or  eqxiivalent 
opportunity  for  a  within-grade  increase, 
merit  pay  increase,  performance  award, 
incentive  award,  or  other  similar 
discretionary  and  non-discretionary 

{>ayments  consistent  with  applicable 
aws  and  regulations; 

(6)  The  same  or  equivalent 
opportunity  for  premium  pay  consistent 
with  applicable  law  and  regulations 
under  5  CFR  part  550,  subpart  A.  or  5 
CFR  put  551,  subpart  E;  and 

(7)  The  same  or  equivalent 
opportunity  for  training  or  education 


benefits  consistent  with  applicable  laws 
and  regulations,  including  any  training 
that  an  employee  may  be  required  to 
complete  to  qualify  for  his  or  her 
previous  position. 

(c)  As  a  result  of  taking  leave  under 
§  630.1203(a)  of  this  part,  an  employee 
shall  not  suffer  the  loss  of  any 
employment  benefit  accrued  prior  to  the 
date  on  which  the  leave  commenced. 

(d)  Except  as  otherwise  provided  by 
or  under  law,  a  restored  employee  shall 
not  be  entitled  to— 

(1)  The  accrual  of  any  employment 
benefits  during  any  period  of  leave;  or 

(2)  Any  right,  benefit,  or  position  of 
employment  other  than  any  right, 
benefit,  or  position  to  which  the 
employee  would  have  been  entitled  had 
the  employee  not  taken  the  leave. 

(e)  For  the  purpose  of  applying 
paragraph  (d)  of  this  section,  the  same 
entitlements  and  limitations  in  law  and 
regulations  that  apply  to  the  position, 
pay,  benefits,  status,  and  other  terms 
and  conditions  of  employment  of  an 
employee  in  a  leave  without  pay  status 
shall  apply  to  any  employee  taldng 
leave  without  pay  imder  this  part, 
except  where  different  entitlements  and 
limitations  are  specifically  provided  in 
this  subpart. 

(f)  An  employee  is  not  entitled  to  be 
returned  io  the  same  or  equivalent 
position  under  paragraph  (a)  of  this 
section  if  the  employee  would  not 
otherwise  have  been  employed  in  that 
position  at  the  time  the  employee 
returns  from  leave. 

(g)  An  agency  may  not  return  an 
employee  to  an  equivalent  position 
where  written  notification  has  been 
provided  that  the  equivalent  position 
will  be  affected  by  a  reduction  in  force 
if  the  employee's  previous  position  is 
not  affected  by  a  reduction  in  force. 

(h)  As  a  condition  to  returning  an 
employee  who  takes  leave  under 
§  630.1203(a)(4)  of  this  part,  an  agency 
may  establish  a  uniformly  applied 
practice  or  policy  that  requires  an 
employee  to  obtain  written  medical 
certification  from  the  health  care 
provider  of  the  employee  that  the 
employee  is  able  to  perform  the 
essential  functions  of  his  or  her 
position.  An  agency's  policy  or  practice 
to  require  written  medical  certification 
attesting  to  an  employee's  recovery  from 
a  serious  health  condition  shall  apply 
only  to  those  employees  in  positions 
that  have  sftecific  medical  standards, 
physical  requirements,  or  who  are 
covered  by  a  medical  evaluation 
program,  as  provided  under  5  CFR  part 
339.  Consistent  with  5  CFR  339.301.  the 
written  medical  certification  shall  be 
limited  to  documentation  necessary  to 
prove  that  the  employee  meets  the 
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specific  physical  qualifications  and/or 
medical  standards  for  his  or  her 
position. 

(i)  If  an  agency  requires  an  employee 
to  obtain  written  medical  certification 
under  paragraph  (h)  of  this  section 
before  he  or  she  returns  to  work,  the 
agency  shall  notify  each  employee  of 
this  requirement  before  leave 
commences  and  pay  the  expenses  for 
obtaining  the  written  medical 
certification.  An  employee's  refusal  to 
provide  written  medical  certification 
under  paragraph  (h)  of  this  section  is 
groimds  for  appropriate  disciplinary  or 
adverse  action,  as  provided  in  5  CFR 
33g.l02(c). 

(|)  An  agency  may  require  an 
employee  to  report  periodically  to  the 
agency  on  his  or  her  status  and 
intention  to  return  to  work.  An  agency's 
policy  requiring  such  reports  must  take 
into  account  all  of  the  relevant  facts  and 
circumstances  of  the  employee's 
situation. 

f63ai209    Health  bwtef It*. 

An  employee  enrolled  in  a  health 
benefits  plan  imder  the  Federal 
Employees  Health  Benefits  Program 
(established  under  chapter  89  of  title  5. 
United  States  Code)  who  is  placed  in  a 
leave  without  pay  status  as  a  result  of 
entitlement  to  leave  under  S  630.1203(a) 
of  this  part  may  continue  his  or  her 
health  benefits  enrollment  while  in  the 
leave  without  pay  status  and  arrange  to 
pay  the  appropriate  employee 
contributions  into  the  Employees  Health 
Benefits  Fund  (established  under 
section  8909  of  title  5,  United  States 
Code).  The  employee  shall  make  such 
contributions  consistent  with  5  CFR 
890.502. 

1630.1210    Greater  leave  entitlements. 

(a)  An  agency  shall  comply  with  any 
collective  bargaining  agreement  or  any 
agency  employment  benefit  program  or 
plan  that  provides  greater  family  or 
medical  leave  entitlements  to  employees 
than  those  provided  under  this  subpart. 

(b)  The  entitlements  established  for 
employees  under  this  subpart  may  not 
be  diminished  by  any  collective 
bargaining  agreement  or  any 
employment  benefit  program  or  plan. 

(c)  An  agency  may  adopt  leave 
policies  more  generous  that  those 
provided  in  this  subpart,  except  that 
such  policies  may  not  provide 
entitlement  to  paid  time  off  greater  than 
that  otherwise  authorized  by  law  or 
provide  sick  leave  in  any  situation  in 


which  sick  leave  would  not  normally  be 
allowed  by  law  or  regulation. 

(d)  The  entitlements  under  sections 
6381  through  6387  of  title  5.  United 
States  Code,  and  this  subpart  do  not 
modify  or  affect  any  Federal  law 
prohibiting  discrimination.  If  the 
entitlements  luider  sections  6381 
through  6387  of  title  5,  United  States 
Code,  and  this  subpart  conflict  with  any 
Federal  law  prohibiting  discrimination, 
an  agency  must  comply  with  whichever 
statute  provides  greater  entitlements  to 
employees. 

i63ai211    Record*  and  reports. 

(a)  So  that  OPM  can  evaluate  the  use 
of  family  and  medical  leave  by  Federal 
employees  and  provide  the  Congress 
and  others  with  information  about  the 
use  of  this  entitlement,  each  agency 
shall  maintain  records  on  employees 
who  take  leave  under  this  subpart  and 
submit  to  OPM  such  records  and  reports 
as  OPM  may  require. 

(b)  At  a  minimum,  each  agency  shall 
maintain  the  following  information 
concerning  each  employee  who  takes 
leave  under  this  subpart: 

(1)  The  employee's  rate  of  basic  pay, 
as  defined  in  5  CFR  550.103(j); 

(2)  The  occupational  series  for  the 
employee's  position; 

(3)  "The  number  of  hours  of  leave 
taken  under  §  630.1203(a)  of  this  part; 
and 

(4)  Whether  leave  was  taken — 

(i)  Under  §  630.1203(a)  (1).  (2)  Or  (3) 
of  this  part;  or 
(ii)  Under  §  630.1203(a)(4)  of  this  part. 

(c)  When  an  employee  transfers  to  a 
different  agency,  the  losing  agency  shall 
provide  the  gaining  agency  with 
information  on  leave  taken  under 

§  630.1203(a)  of  this  part  by  the 
employee  during  the  12  months  prior  to 
the  date  of  transfer.  The  losing  agency 
shall  provide  the  following  information: 

(1)  The  beginning  and  ending  dates  of 
the  employee's  12-month  peri(xl,  as 
determined  under  §630. 1203(c)  of  this 
part;  and 

(2)  The  number  of  hours  of  leave 
taken  under  §  630.1203(a)  of  the  part 
during  the  employee's  12-month  period, 
as  determined  under  §  630.1203(c)  of 
this  part. 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

3.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  $890,803  also 
issued  under  50  U.S.C  403p,  22  U.S.C  4069c 
and  4069C-1;  subpart  L  also  issued  under  sec. 


599Cof  Pub.  L.  101-513. 104  SUt  2064,  as 
amended. 

4.  In  §  890.502,  paragraph  (h)  is  added 
to  read  as  follows: 

1890.502    Employee  wtthhoMfngs  and 
contribution*. 


(h)  Direct  payment  of  premiums 
during  periods  in  nonpay  status  in 
excess  of  365  days.  (1)  An  employee 
who  is  granted  leave  without  pay  under 
subpart  L  of  part  630  of  this  chapter 
which  exceeds  the  365  days  of 
continued  coverage  under  §  890.303(e) 
must  pay  the  employee  contributions 
directly  to  the  employing  office  on  a 
current  basis. 

(2)  Payment  must  be  made  after  the 
pay  period  in  which  the  employee  is 
covered  in  accordance  with  a  schedule 
established  by  the  employing  office.  If 
the  employing  office  does  not  receive 
the  payment  by  the  date  due.  it  must 
notify  the  employee  by  certified  mail, 
return  receipt  requested,  that 
continuation  of  coverage  depends  upon 
payment  being  made  within  15  days  (45 
days  for  employees  residing  overseas) 
afier  receipt  of  the  notice,  or,  if  the 
employing  office  does  not  receive 
certification  of  the  receipt  of  the  notice, 
60  days  afier  the  date  of  the  notice  (90 
days  for  enrol  lees  residing  overseas). 

(3)  If  the  enrollee  was  prevented  by 
circumstances  beyond  his  or  her  control 
fi'om  making  payment  within  the 
timefiame  specified  in  paragraph  (h)(2) 
of  this  section,  he  or  she  may  request 
reinstatement  of  the  coverage  by  writing 
to  the  employing  office.  The  request 
must  be  filed  within  30  calendar  days 
fit)m  the  date  of  termination  and  must 
be  accompanied  by  verification  that  the 
enrollee  was  prevented  by 
circumstances  beyond  his  or  her  control 
fttjm  paying  within  the  time  limit. 

(4)  The  employing  office  determines 
whether  the  individual  is  eligible  for 
reinstatement  of  coverage.  If  the 
determination  is  affirmative,  coverage  is 
reinstated  retroactively  to  the  date  of 
termination.  If  the  determination  is 
negative,  the  individual  may  request  a 
review  of  the  decision  fit)m  OPM  under 
the  provisions  of  §890.104  of  this  part. 

(5)  An  employee  whose  coverage  is 
terminated  under  this  paragraph  may 
register  to  enroll  upon  his  or  her  return 
to  duty  in  a  pay  status  in  a  position  in 
which  the  employee  is  eligible  for 
coverage  under  this  part. 

(FR  Doc  93-17594  Filed  7-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdrnMatration 

14CFRPart93 

[Dociwt  No.  26788;  AmdL  No.  93-68] 

nm  2120-AE78 

Operation  of  Jet  Aircraft  In  Commuter 
Slote  at  O'Hare  International  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
AcnOH:  Final  rule. 

SUMMARY:  This  action  amends  the 
regulations  i>ertaining  to  the  definition 
and  allocation  of  commuter  operator 
slots  (i.e.,  allocated  instrument  flight 
rules  takeoff  and  landing  reservations) 
at  O'Hare  International  Airport  (O'Hare). 
It  permits  an  air  carrier  to  use  larger 
aircraft  in  up  to  50  percent  of  its 
commuter  slot  holdings  at  O'Hare. 
expands  the  category  of  aircraft  that  may 
be  used  in  those  slots,  removes  the 
restriction  on  the  maximum  number  of 
larger  aircraft  operations  in  commuter 
slots  per  half  hour  or  consecutive  half 
hour  periods,  and  makes  permanent  the 
use  of  the  larger  aircraft  in  commuter 
slots  at  O'Hare  by  eliminating  the 
provision  that  limits  the  use  of  larger 
aircraft  to  a  temporary  2-year  trial 
period.  This  rule  does  not  increase  the 
number  of  operations  at  O'Hare  nor 
direct  the  enhancement  or  reduction  of 
air  transport  services  to  smaller 
communities. 

EFFECTIVE  DATE:  August  25, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  R.  Lane.  Office  of  the  Qiief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-3491. 

SUPPLEMENTARY  MFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  2R7-3484.  Communications  must 
identify  the  amendment  or  docket 
number. 

Background 

The  High  Density  Traffic  Airport  Rule 
('High  Density  Rule"  or  HDR),  14  CFR 
part  93,  subpart  K.  was  promulgated  in 
1969  to  reduce  delays  at  five  congested 
airports:  JFK  International,  LaGuardia, 
O'Hare  International.  Washington 


National,  and  Newark  International  (33 
FR  17896.  December  3, 1968).  The 
regulation  limits  the  number  of 
Instrument  Flight  Rules  (IFR)  operations 
at  each  airport,  by  hour  or  half  hour  (by 
half  hour  at  O'Hare)  during  certain 
hours  of  the  day  (from  6:45  a.m.  to  9:1 5 
p.m.  at  O'Hare).  It  provides  for  the 
allocation  to  carriers  of  operational 
authority,  or  a  "slot,"  for  each  IFR 
landing  or  takeoff  during  a  specific  30- 
or  60-minute  period.  The  restrictions 
were  lifted  at  Newark  in  the  early 
1970's. 

On  August  19, 1991.  the  Department 
of  Transportation  (Department) 
published  Amendment  No.  93-62 
which,  among  other  changes,  revised 
the  definition  of  "commuter"  aircraft  in 
the  High  Density  Rule  to  include 
turboprop  or  reciprocating  aircraft 
having  less  than  75  passenger  seats  or 
turbojet  aircraft  having  less  than  56 
seats  (56  FR  41200).  In  that  same 
amendment,  the  FAA  changed  the  slot 
rules,  effective  for  a  2-year  period 
beginning  September  20, 1991.  to  allow 
carriers  at  O'Hare  to  use  up  to  25 
percent  of  their  commuter  slots  for 
operations  with  aircraft  having  a 
maximum  certiHcated  seating  capacity 
of  no  more  than  110  passengers. 

On  January  5. 1993,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM).  proposing  to 
eliminate  the  temporary  2-year  trial 
period  provision  in  Amendment  No. 
93-62,  permit  an  air  carrier  to  use  larger 
aircraft  in  up  to  50  percent  of  its 
commuter  slot  holdings  at  O'Hare, 
expand  the  category  of  aircraft  that  may 
be  used  in  those  slots,  and  remove  the 
restriction  on  the  maximum  number  of 
larger  aircraft  operations  in  commuter 
slots  per  half  hour  or  consecutive  half 
hour  periods  (58  FR  280).  The  NPRM 
was  published  in  response  to  a  petition 
submitted  by  American  Airlines  (AAL) 
on  February  18, 1992,  seeking 
rulemaking  to:  (1)  Suspend  the  30-  and 
60-minute  slot  restrictions, at  O'Hare;  (2) 
eliminate  the  category  of  commuter  slots 
at  O'Hare  or  increase  from  25  percent  to 
45  percent  the  number  of  commuter 
slots  for  which  larger  aircraft  may  be 
used  under  Amendment  93-62;  (3) 
impose  slot  restrictions  at  Midway 
Airport  or  establish  a  Chicago  area  slot 
system  incorporating  O'Hare  and 
Midway;  (4)  permit  AAL  to  revise  its 
selection  of  commuter  slot  times  for 
operations  with  larger  aircraft  under 
Amendment  No.  93-62;  and  (5)  make 
Amendment  No.  93-62  permanent.  The 
FAA  published  a  summary  of  the 
petition  on  March  31, 1992  (57  FR 
10836),  and  received  200  comments, 
predominantly  in  support  of  AAL's 


petition.  Those  comments  were 
discussed  in  the  NPRM. 

Comments  on  NPRM 

Although  greater  in  number  than 
those  responding  to  AAL's  petition,  the 
comments  received  in  response  to  the 
NPRM  were  drawn  along  similar  lines. 
Again,  supporting  commenters  include 

S;ovemment  officials,  community 
eaders,  business  owners  or  managers, 
and  other  residents  of  regions  that  have 
received  Fokker  100  (F-lOO)  jet  service 
by  AAL  since  the  promulgation  of 
Amendment  No.  93-62.  or  that 
anticipate  such  service. 

Comments  in  support  came 
predominantly  from  the  communities  of 
Fargo,  ND;  Sioux  Falls,  SD;  Nashville 
and  Memphis,  TN;  and  Raleigh-Durham, 
NC.  The  government  leaders  who 
submitted  comments  in  favor  of  the 
proposed  rule  include  30  members  of 
Congress,  3  governors,  6  state 
legislators,  and  8  mayors.  Over  two 
thousand  letters  also  came  from  AAL 
employees.  Other  supporting  comments 
came  from  Chicago  and  Rockford.  IL; 
Tulsa.  OK;  Dallas,  TX;  San  Jose.  CA; 
Cedar  Rapids.  lA;  Muskegon.  MI;  and 
Albany  and  Rochester,  NY. 

United  Air  Lines  (UAL)  wrote  in  favor 
of  the  proposal,  subject  to  certain 
reservations,  as  did  the  Transport 
Workers  Union,  which  represents 
35.000  employees  at  AAL.  and  the 
Regional  Airline  Association  (RAA). 
Southwest  Airlines  also  wrote  in 
support,  but  limited  its  comments  to  the 
proposal  concerning  the  establishment 
of  a  regional  slot  system  incorporating 
Midway  Airport.  Fokker  Aircraft  USA 
submitted  comments  as  well,  favoring 
the  proposal  and  recommending  its 
expansion  to  the  other  High  Density 
Traffic  Airports  (Kennedy.  LaGuardia, 
and  Washington  National). 

Similar  to  the  comments  submitted  on 
AAL's  petition,  opponents  of  the 
proposed  rule  include  government 
officials,  community  leaders,  business 
owners  or  managers,  and  other  residents 
of  regions  that  have  suffered  or  fear  a 
reduction  or  elimination  of  air  service. 
These  communities  include  Mattoon, 
Bloomington,  and  Champaign-Urbana. 
IL;  Terre  Haute.  DM:  Lansing.  MI;  Toledo. 
OH;  and  Oshkosh  and  Appleton,  WI. 
Various  airport  authorities  and 
operators  in  the  upper  Midwest  opposed 
the  proposal,  joined  by  the  state 
transportation  or  aviation  agencies  of 
Michigan  and  Wisconsin,  3  members  of 
Congress,  and  4  mayors  or  city  boards. 

Also  opposing  the  proposal  are  Trans 
World  Airlines  (TWA);  Air  Wisconsin 
employees;  pilots  of  AAL's  commuter 
subsidiary.  Simmons  Airlines;  and  the 
Suburban  O'Hare  Commission. 


commentei 
informatioi 
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The  supporting  and  opposing 
comments  agree  on  three  points:  (1)  Air 
service  is  critical  to  a  region's  economic 
growth;  (2)  government  restrictions 
should  not  interfere  with  air  carriers' 
determinations  of  the  routes  they  serve: 
and  (3)  the  proposed  rule  would 
enhance  AAL's  competitive  position. 

DiacuasioD  of  Comments 

A.  Comments  in  Favor  of  the  Proposal 

Many  supporting  comments  pointed 
to  the  increased  passenger  capacity  at 
O'Hare  that  the  proposed  rule  would 
effect.  If  an  aircraft  holding  110  seats  is 
used  in  a  slot  that  is  currently  restricted 
to  74  seats,  there  would  be  a  gain  in 
capacity  of  36  seats.  Assuming  no 
impact  on  air  traffic  from  this  change, 
the  comroenters  believe  that  any 
increase  in  passenger  seats  per  slot 
would  represent  a  more  efficient  use  of 
O'Hare's  operatianal  capacity.  The 
agency  agrees  that  increased  passenger 
capacity  wroukl  likely  benefit  the 
Chicago  market  as  well  as  the  markets 
being  served  by  the  added  capacity. 

Most  supporters  of  the  proposal  spoke 
in  general  terms  about  an  anticipated 
benefit  to  the  entire  Midwest.  A  few 
commenters  provided  specific 
information  on  the  effect  of  the 
temporary  rule.  The  Municipal  Airport 
Authority  of  Fargo,  ND,  served  by  two 
daily  round  trip  Fokker  100  operations 
to  O'Hare  since  May  1, 1992,  cited  a  20 
percent  increase  in  local  boardings  over 
the  previous  year.  The  Faigo  Chamber  of 
Commerce  said  that  a  major  carrier  is 
now  being  solicited  to  provide 
additional  routes. 

Commenters  from  Muskegon,  MI,  said 
that  their  commuter  flights  were  almost 
always  full,  and  that  most  local  travelers 
drove  an  hour  to  board  aircraft 
departing  from  Grand  Rapids,  MI.  The 
frequency  of  service  to  Miiskegon  was 
reduced  by  one  round  trip  daily  to 
Chicago,  but  larger  turboprops  have 
been  substituted,  making  Muskegon 
more  competitive  with  Grand  Rapids. 
Muskegon's  enplanements  have 
increaMd  19  percent,  according  to  the 
Muskegon  Coimty  Airport. 

Greater  Rochester  Internationa] 
Airport,  NY,  sees  a  similar  benefit  for  it 
if  the  proposed  rule  is  adopted.  Us 
acting  director  commented  that  the 
aircraft  mix  at  the  airport  had  become 
more  commuter  oriented,  placing  it  at  a 
competitive  disadvantage  compared  to 
other  cities. 

The  agency  cannot  predict  that  the 
airports  of  Muskegon.  Rochester,  Fargo, 
or  any  other  community  will  enjoy  or 
continue  to  enjoy  increased  passenger 
enplanements  as  a  resuh  of  tne  rule 
adopted.  Carriers  remain  fne  to  choose 


the  routes  they  wish  to  operate;  slots  do 
not  affect  their  origins  or  destinations. 
Even  without  the  issuance  of  this  rule, 
carriers  have  been  free  to  serve  these 
markets  using  their  air  carrier  or 
commuter  slots. 

A  commentw  from  Raleigh,  NC, 
asserted  that  the  use  of  larger  aircraft 
would  reduce  congestion  and  eliminate 
the  need  for  a  third  runway  at  O'Hare. 
The  final  rule  allowing  the  use  of 
certain  turbojet  aircraft  in  commuter 
slots  will  not  reduce  the  level  of  airport 
operations  since  the  rule  provides  for  a 
substitution  of  equipment  in  a  slot  and 
not  a  reduction  in  service.  Therefore, 
any  decisions  on  additional  runways  at 
O'Hare,  or  the  potential  operational 
benefits  that  might  occur  from  a  new 
runway  at  O'Hare,  are  not  Ukely  to  be 
affected  by  this  rule. 

One  commenter  suggested  dropping 
the  proposed  seat  limit  and  applying  a 
flight-leg  maximum  mileage  instead. 
Limiting  the  size  of  the  aircraft  available 
for  use  under  this  amendment  acts  as  a 
de  facto  perimeter  rule.  A  maximum 
mileage  would  need  to  include  the  most 
distant  destinations  within  the  range  of 
commuter  turboprops  and, 
consequently,  would  not  effect  a 
substantial  gain  in  addition  to  the  seat 
and  weight  limits.  Because  any 
perimeter  rule  would  contain  the 
markets  where  commuters  currently 
operate,  total  operations  at  air  traffic 
fecilities  would  remain  the  same. 

UAL  supports  the  proposed  rufe  if  the 
FAA  monitors  the  use  of  commuter  slots 
with  larger  aircraft  for  potential 
degradation  of  service  to  small 
commimities,  a  new  runway  is  promptly 
built  at  O'Hare,  outstanding  petitions 
are  consolidated  to  overhaul  the  High 
Density  Rule,  and  the  use  of  737-500 
aircraft  will  be  included  within  the  seat 
limit  and  weight  restrictions  as 
proposed. 

In  response  to  UAL's  position  and  as 
stated  in  the  NPRM,  the  Department 
will  continue  to  monitor  any  effect  on 
service  to  smaller  communities  as  a 
result  of  allowing  the  use  of  larger 
aircraft  in  commuter  slots  at  O'Hare. 
The  rule  is  not  tied  to  future  nmway 
construction  at  O'Hare,  since  that 
capacity  enhancement  is  not  required  to 
accommodate  the  limited  scope  of  this 
rule.  The  other  slot  rule  petitions  will  be 
addressed  on  their  own  merits.  The 
bases  for  the  seat  limit  and  weight 
restrictions  have  not  changed,  and, 
therefore,  they  are  being  adopted  as 
proposed. 

Most  of  the  North  Dakota  and  South 
Dakota  commenters  asserted  that,  as 
further  justification  for  the  proposed 
rule,  their  states  were  beyond  turboprop 
range  from  O'Hare.  However,  many  of 


the  commuter  aircraft  used  at  OUara  are 
capable  of  operating  to  their  cities. 
Fargo  and  Sioux  Falls  are,  respectively. 
572  and  477  miles  from  O'Hare.  This 
distance  is  well  within  the  certificated 
ranges  of  the  ATR  42,  the  ATR  72,  the 
DASH  8.  the  Fokker  F27,  and  the  Saab 
340B.  No  rule  change  is  required  to 
allow  carriers  to  serve  these  cities  with 
aircraft  already  within  their  fleets. 

Fokker  and  the  RAA  suggested 
adopting  similar  rules  appUcable  to 
commuter  slot  usage  at  the  other  HDR 
airports.  The  RAA  suggested  eliminating 
the  HDR  altogether.  Those  comments 
are  beyond  the  scope  of  the  proposal 
and  will  be  considered  in  future 
rulemakings.  Currently  pending  is  a 
petition  by  Business  Express  to  extend 
the  use  of  larger  aircraft  in  commuter 
slots  to  LaGuardia  and  Washington 
National  Airports.  As  part  of  that 
rulemaking  action,  the  potential  use  of 
commuter  slots  with  lareer  aircraft  at 
other  HDR  airports  will  be  addressed. 

AAL  asserted  that  adopting  the 
proposed  rule  would  allow  it  to  hire  an 
additional  1100  employees  in  the 
Chicago  area  alone,  potentially  infusing 
the  local  economy  with  over  1120 
million  and  creating  jobs  for  graduates 
of  its  Maintenance  Academy  at  Midway 
Airport.  Similar  figures  are  repeated  by 
state  and  Federal  government  leaders 
from  the  Chicago  area.  The  FAA 
received  no  comments  disputing  these 
figures  and  has  no  basis  to  confirm  or 
deny  their  accuracy.  The  rule  adopted 
does  not  compel  this  result,  however, 
the  choice  remains  that  of  the  holders  of 
commuter  slots  at  O'Hare  whether  to 
use  larger  aircraft  in  those  slots. 

One  commenter  asserted  that  the 
proposed  amendment  would  benefit  the 
airlines  and  the  communities  they  serve 
with  no  cost  to  the  taxpayere.  This 
statement  is  not  necessarily  true. 
Opponents  of  the  proposal  hare  argued 
that  the  proposal  could  lead  to 
diminished  service  to  small 
communities,  triggering  the  need  to 
subsidise  service  to  those  communities 
under  the  Essential  Air  Service  program. 
If  government  funding  had  to  be 
provided  to  replace  lost  service,  to  the 
extent  the  loss  can  be  attributed  to  the 
change  in  the  commuter  slot 
restrictions,  that  would  represent  a  cost 
to  the  taxpayers  resulting  from  this  rule. 

AAL  questioned  the  proposed  75-day 
advance  request  requirement  and  argued 
that  no  approval  should  be  necessary  to 
substitute  a  jet  aircraft  operating  at  tne 
same  time  at  which  a  commuter 
tuibprop  was  being  fioMm.  The  FAA  is 
not  persuaded  that  a  carrier  is  overiy 
burdened  by  a  requirement  to  submit  a 
request  75  days  in  advance.  Because  of 
the  other  planning,  such  as  aircraft  and 
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crew  rotation  schedules,  marketing 
plans,  and  station  staffing  a  carrier  must 
undertake  in  effecting  a  schedule  or 
equipment  change,  this  advance  request 
requirement  will  inure  to  the  requester's 
benefit  by  reducing  the  risk  that  the 
FAA's  fMponse  will  come  too  late  to 
give  a  carrier  sufficient  preparation  time 
or  to  permit  any  adjustment  if  the 
schedule  cannot  be  granted  as 
requested. 

B.  Comments  Opposing  the  Proposal 

The  greatest  concern  of  commenters 
opposing  the  proposed  rule  was  the  loss 
or  reduction  of  air  service  to  smaller 
communities.  One  commenter  believed 
that  increasing  the  use  of  commuter 
slots  with  larger  jets  will  make  those 
slots  more  valuable,  compelling  carriers 
to  use  them  for  higher  profit  margin 
•routes  and  making  service  to  smaller 
commiuiities  economically  unjustified. 
Commenters  from  Toledo,  OH.  and 
Champaign,  IL,  said  they  were  losing 
service  by  Air  Wisconsin  because  UAL. 
which  owns  Air  Wisconsin,  was  taking 
the  commenter  slots  for  operations  with 
larger  aircraft  to  other  markets. 
Commenters  from  southern  Dlinois 
asserted  that  1  jet  operation  was 
replacing  several  commuter  operations, 
thereby  removing  schedule  flexibility 
which,  in  turn,  risks  reduced  demand 
that  could  then  lead  to  total  suspension 
of  service,  rather  than  reinstatement  of 
smaller  commuter  aircraft  service. 

Some  commenters  provided  figures 
that  they  believe  stem  bom  allowing  the 
use  of  larger  aircraft  in  25  percent  of  the 
commuter  slots.  The  Toledo  airport 
authority,  according  to  a  fixed-base 
operator,  has  suffered  a  direct  loss  of 
$165,000  plus  lost  jobs,  lost  income  for 
the  associated  fixed-base  operators,  and 
lost  passenger  spending  at  the  airport 
because  of  Air  Wisconsin's  suspension 
of  service  there.  Of  the  passengers  using 
Outagamie  County  Airport,  in  Appleton. 
WI.  61  percent  used  the  O'Hare  gateway; 
Appleton's  connections  via  other  hubs 
are  inadequate  and  involve  higher  fares 
due  to  off-line  transfers,  according  to  the 
Outagamie  County  Executive. 

The  director  of  the  Hulman  Regional 
Airport  Authority,  in  Terre  Haute,  IN, 
predicted  three  results  if  the  propyosed 
rule  is  adopted:  (1)  Negative  economic 
impacts  on  small  to  medium  sized 
communities:  (2)  negative  financial  and 
operational  impacts  on  the  airports 
serving  small  to  medium  sized 
communities;  and  (3)  a  greater  burden 
on  taxpayers,  who  must  make  up  for  the 
air{>orts'  lost  operating  revenues  if  they 
are  to  remain  open.  He  asserted  that 
access  to  Midway  is  not  an  equivalent 
substitute  because  it  lacks  O'Hare's 
connecting  flights.  Loss  of  service  to  a 


community  means  reduction  of 
passenger  enplanements.  which  would, 
if  the  number  drops  below  10.000 
annually,  endanger  FAA  entitlement 
funds  and  may  require  Essential  Air 
Service  designation,  thereby  precluding 
the  assessment  of  Passenger  Facility 
Charges,  he  further  said. 

The  Michigan  Department  of 
Transportation  pointed  out  that,  once 
service  is  lost,  it  is  very  difficult  to 
regain.  The  EHrector  of  the  Institute  of 
Aviation  at  the  University  of  Illinois 
listed  Champaign-Urbana,  Lansing. 
South  Bend,  and  State  College  (PA)  as 
four  of  the  top  five  producing  markets 
for  United  Express'  commuter 
operations  and  feared  that  the  inclusion 
of  larger  aircraft  in  commuter  slots 
might  jeopardize  their  service,  which  is 
vital  to  research  programs  at  the 
universities  in  those  communities. 

AAL  asserted  that  it  would  continue 
to  use  turboprops  in  many  commuter 
slots,  even  without  the  commuter 
restrictions,  because  of  its  capital 
investment  in  turboprop  aircraft  and 
corresponding  facilities  that  support 
tiui)oprop  operations  at  smaller 
communities'  airports,  and  its  need  for 
a  combination  of  service  to  sustain  a 
successful  hub  operation. 

Notwithstanding  AAL's  assertion,  the 
FAA  is  preserving  50  percent  of  the 
commuter  slots  for  use  strictly  by 
commuter  aircraft,  as  proposed. 
Increasing  the  percentage  of  commuter 
slots  that  could  be  used  with  larger 
aircraft  is  consistent  with  FAA's 
objective  to  reduce  regulatory 
requirements.  The  selection  of  a  50 
percent  hmit  is  intended  to  achieve  a 
feir  balance  among  competing  interests 
and  operational  practicalities  at  O'Hare. 
No  comments  criticizing  this  limit 
suggested  a  more  appropriate  level  other 
than  allowing  the  temporary  25  percent 
limit  to  expire  and  reapplying  the 
commuter  slot  restrictions  to  all 
commuter  slots. 

Many  opposing  commenters  said  that 
the  seat  number  and  aircraft  weight 
restrictions  would  not  deter  the  use  of 
long-range  aircraft  in  commuter  slots. 
They  pointed  out  that  the  Fokker  100 
and  Boeing  737-500  aircraft  have 
sufTicient  ranges  to  serve  virtually  any 
destination  in  the  continental  United 
States  from  O'Hare.  The  FAA  recognizes 
that  these  two  aircraft,  among  others, 
meet  the  restrictions  and  yet  have 
distant  market  capability.  The  intent, 
however,  is  to  prevent  the  proliferation 
of,  not  totally  preclude,  the  use  of  long- 
haul  aircraft.  The  Fokker  100,  Boeing 
737-500,  and  other  aircraft  meeting  the 
restrictions  are  more  likely  to  serve 
smaller  community  markets  than  DC- 
lO's,  B767's,  and  certain  Airbus  aircraft. 


The  weieht  limit,  in  combination  with 
the  seat  limit,  will  prevent  the  use  of 
one  of  these  large,  long-haul  aircraft  in, 
for  example,  a  combination  passenger/ 
cargo  version  that  would  meet  the  seat 
limit  but  would  not  be  economical  to 
use  in  a  short-haul  market. 

Many  of  the  commenters  opposing  the 
proposed  rule  criticized  it  as  benefiting 
only  one  carrier,  AAL.  One  commenter 
called  it  an  exemption  for  AAL,  and 
suggested  that  it  be  applied  to  all  the 
High  Density  Airports.  TWA  asserted 
that  the  proposed  rule  would  weaken  its 
St.  Louis  hub  and  compromise  its  ability 
to  compete  with  AAL's  O'Hare  hub 
operation.  Comments  coming  from 
Tulsa.  Dallas,  Raleigh-Durham,  and 
thousands  of  AAL  employees  make  it 
obvious  that  this  proposed  rule  is  likely 
to  enhance  AAL's  competitive  and 
financial  {>osition. 

It  is  not  the  purpose  of  the  FAA  to 
improve  the  commercial  position  of 
only  one  carrier.  To  the  extent  one 
member  of  a  regulated  industry  has 
positioned  itself  to  benefit  from  the 
relaxation  of  governmental  restrictions, 
the  relaxation  itself  should  not  be 
viewed  as  a  conscious  effort  by  the 
government  to  confer  a  benefit  on  that 
single  entity.  The  purpose  of  this  rule  is 
to  enhance  the  use  of  limited  resources 
at  O'Hare.  That  enhancement  will 
benefit  the  traveling  public  and  the 
markets  that  receive  a  part  of  that 
enhanced  capacity. 

Several  alternative  methods  were 
recommended  to  prevent  reduction  of 
service  to  small  communities  or  to 
increase  the  use  of  O'Hare's  capacity 
without  relieving  the  commuter  slot 
restrictions.  These  recommendations 
included:  (1)  Reallocating  capacity 
reserved  for  non-scheduled  aircraft;  (2) 
adding  slots  for  commuter  use  based  on 
technology  and  Air  Traffic  Control 
(ATC)  improvements  at  O'Hare;  (3) 
repealing  the  High  Density  Rule  and 
letting  physical  capacity  and  actual 
demand  regulate  access,  using 
alternative  traffic  management  controls; 
(4)  approve  use  of  commuter  slots  with 
larger  aircraft  only  if  access  for  small 
and  medium  sized  communities  is 
protected;  (5)  allow  increased  usage 
only  after  trial  periods  and  subsequent 
evaluation  of  the  impact;  (6)  treat  slots 
as  assets  of  the  commiuity,  not  the 
airline;  and  (7)  accommodate  expansion 
of  domestic  service  during  off-peak  . 
hours. 

The  FAA  is  reviewing  the  historical 
data  related  to  use  of  the  capacity 
reserved  for  non-scheduled  operations. 
This  rulemaking  is  proceeding 
independently  of  that  review,  since 
additional  capacity  is  not  needed  for  the 
amendment.  If  the  FAA's  review 
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indicates  that  additional  capacity  can  be 
made  available  for  acbedukd 
operationt.  the  FAA  will  detannine  bow 
that  capacity  should  best  be  allocated  in 
accordance  with  the  specific  findings  of 
that  review. 

Fifty  percent  of  the  commuter  slots 
are  being  preserved  for  use  exclusively 
by  commuter  aircraft  The  Oqurtment 
will  also  be  monitoring  swvice  to  small 
and  medium  sized  communities.  Access 
for  these  communities  is  thereby 
protected  to  some  extent. 

Trial  periods  and  subsequent 
evaluation  would  entail  cumbersome 
proceedings  that  would  deprive  air 
carriers  of  a  predictable  environment  in 
which  to  plan  routes  and  schedules.  The 
past  2  years'  experience  with 
Amendment  No.  93-62  indicates  that 
this  rule  change  will  came  little  impact 
in  the  O'Hare  operational  environment. 

Slots  can  be  treated  already  as  assets 
of  the  community.  The  Buy-Sell  Rule 
promulgated  in  1985  did  not  dictate  that 
only  air  carriers  could  acquire  and  hold 
slots.  A  significant  number  of  slots  are 
held  today  by  nooHrarriers.  Nothing  in 
the  rule  prohibits  communities  from 
acquiring  slots  to  enhance  service  to 
thoir  regions'  airports. 

Accomodating  expansion  of  services 
during  off-peak  hours  can  be 
accomplished  without  this  amendment 
Off-peak  hours  (i.e.,  times  outside  of  the 
slot  control  period)  fall  in  a  narrow 
range.  These  hours  are  off-peak,  by 
definition,  because  of  reduced  demand 
for  air  service  at  those  times.  This  rule 
allows  for  incremental  enhancement  of 
capacity  at  times  when  demand  is 
greatest,  benefiting  the  air  carriers  and 
the  traveling  public,  without  a 
detrimental  impact  on  O'Haro's 
operational  enviroammt 

The  Suburban  O'Hare  Commission 
(SOC)  asserted  that  a  5  percent  or  even 
a  1  percent  increase  in  the  Day  Night 
Average  Sound  Level  (DNL)  65  decibel 
(dB)  contour  at  O'Hare  was 
unacceptable  to  the  residents  of 
communities  surrounding  O'Hare.  The 
environmental  evaluation  discussed  in 
the  NPRM  represents  a  worst  case 
scenario,  however,  assuming  the 
substitution  of  the  noisiest  aircraft 
meeting  the  seat  and  weight  limits  with 
and.  alternatively,  without  a  Stage  3 
restriction.  But  the  aircraft  most  likely 
to  be  substituted  under  the  rule  adopted 
are  Fokker  lOO's  operated  by  AAL  and 
Boeing  737-500's  operated  by  UAL 
These  aircraft  are  likely  to  take  the  place 
of  the  larger  turboprops,  such  as  the 
ATR  42.  DASH  8,  ATR  72  and  F27. 
which  have  take-off  Effiactiva  Perceived 
Noise  Decibel  (B^NdB)  levels  of  83.1, 
84.3,  86.5.  and  87.5,  respectively.  The 
Fokker  100  and  737-^500  have  takeH>ff 


noise  levels  of  EPNdB  81.8  and  S3.6  (the 
take-off  weiglit  limit  precludes  the 
heaviw  737-500  versions),  respectively, 
or  up  to  6  percent  quieter  than  the 
turbqMops.  The  roost  realistic  impact  of 
the  rule  adopted  is,  therefore,  a  quieter 
operatingenvironment  around  O'Hare. 

The  SOC  also  suggested  that  an 
Environmental  Impact  Statement  (EIS) 
should  be  prepared.  The  need  to  prepare 
an  EIS  is  determined  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321).  Because  the 
promulgation  of  this  rule  is  consistent 
with  existing  national  environmaotal 
policies  and  objectives  as  set  forth  in 
section  101(a)  of  NEPA  and  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  otbemisa 
include  any  condition  requiring 
consultation  pursuant  to  section 
102(2Mc)  of  NEPA,  the  preparation  of  an 
EIS  is  not  required.  Instead,  the  FAA 
has  performed  an  Environmental 
Analysis  using  a  computw  model,  as 
discussed  under  the  Environmental 
Review  section,  infra. 

Also  as  part  of  its  comments,  SOC 
perceived  an  inconsistency  in  the  FAA's 
proposal  concerning  the  30-  and  60- 
minute  limitations.  AAL  sought  in  its 
petition  the  elimination  of  tte  ceiling  on 
the  number  of  slots  that  could  be 
operated  within  30-  and  60-minute 
periods  at  O'Hare.  AAL's  request 
pertained  to  the  broad  slot  restrictions 
per  half  hour  or  hour  set  forth  in  14  CFR 
93.123(a),  which  encompass  mora  than 
iust  those  commuter  slots  in  which 
laiger  aircraft  could  be  used.  The  FAA 
declined  to  relieve  the  broad 
restrictions,  but  proposed  to  drop  the 
restriction  on  the  number  of  commuter 
slots  that  could  be  used  with  larger 
aircraft  per  30-  and  60-minute  period  set 
forth  in  14  CFR  93.221  (eK3)  and  {eK5) 
and  14  CFR  part  93.  appmdix  B.  The 
FAA  is  now  adopting  the  proposed 
amendment. 

The  Rale 

By  this  action,  the  FAA  is  amending 
part  93  of  the  Federal  Aviation 
Regulations  (14  CFR),  subpart  S.  to 
permit,  in  up  to  50  percent  of  each 
carrier's  commuter  slot  holdings  at 
O'Hare  International  Airport,  the 
operation  of  aircraft  (1)  having  an  actual 
seating  configuration  of  1 10  or  fewer 
passengers,  and  (2)  having  a  maximum 
certificated  takeoff  weight  of  less  than 
126,000  pounds.  The  cap  will  limit 
potential  effects  on  airport  operations 
and  preserve  at  least  50  percent  of 
existing  commuter  slots  for  operation 
with  smaller  aircraft  that  might  include 
service  to  small  communities.  No  matter 
which  carriers  hold  or  operate 
commuter  slots,  no  more  than  50 


percent  of  any  carrier's  coauBular  slot 
base  or  of  the  total  numbar  of  coramttter 
slots  at  O'Hare  can  ba  used  for  laiger 
aircraft.  The  FAA  is  also  removing  tba 
limits  on  the  number  of  lai^s  aircnft  in 
commuter  slot  operations  per  half  hour 
and  consecutive  half  hour  paiiods  aat 
forth  in  14  CFR  93.221  (aK3)  and  (aKS) 
and  14  CFR  part  93.  appendix  B.  and 
allowing  the  continueid  use  of  largv 
aircreft  in  commuter  slots  by  raoioving 
the  trial  period  proviakm  of  14  CFR 
93.221(eM8). 

The  FAA  is  modifyii^  the  110-aaal 
restriction  promulgated  under 
Amendment  No.  93-62.  That 
amendment  limits  the  aircraft  size  to 
110  maximum  passenger  seets  afx:ording 
to  the  aircraft  series'  type  certificata. 
This  modification  will  allow  tba  use  of 
any  aircraft  having  an  actual  aaatii^ 
configuration  of  110  or  fewer  psnciaiiBaiii 
as  reflected  in  the  roost  recant  type 
certification  (original,  amended,  or 
supplemental)  for  the  operator's 
airplane,  in  up  to  50  pereant  of  a 
carrier's  commuter  slot  holdings  at 
O'Hare. 

The  NPRM  solicited  oonunents  on 
whether  using  the  most  recant 
certificate  for  the  aircraft  might  compel 
an  operator  to  undergo  the  process  of 
amending  or  suppleoMnting  a  type 
certificate  juet  to  enable  it  to  use  the 
aircraft  in  commuter  slots  pursuant  to 
this  rule.  No  comments  %vere  received 
on  this  point.  The  FAA  concludea. 
therefore,  that  using  the  most  recent 
aircraft  certification  to  determine 
compliance  with  the  110  seat  limit  is 
appropriate  and  will  not  impose  an 
unwarranted  burden  on  any  caniar. 

The  FAA  recognizes  that  even  wrida- 
body  aircraft  might  be  configured  to 
hold  1 10  or  fewer  seats.  To  ensiue  that 
the  larger  aircraft  used  in  the  commuter 
slots  will  be  comparable  in  size,  the 
FAA  is  also  adopting  a  maximum 
takeoff  weight  limit  of  126.000  pounds, 
as  proposed.  This  limitation  will  make 
the  aircraft  being  used  in  commuter 
slots  more  likely  to  fit  into  the  short- 
and  medium-haul  catagories.  llie 
weight  limit  will  also  preclude  heavy 
jets  that  would  require  greater  in-fli^t 
separation  and  contribute  to  air  traffic 
congestion  and  delays.  The  adoption  of 
this  additional  restriction  is  consistent 
with  the  FAA's  statements  in  the 
preamble  to  Amendment  No.  93-62  that 
it  would  consider  expanding  the  rule  to 
include  slightly  laiger  aircraft  in  future 
rule  changes.  (36  FR  at  41201.) 

In  the  NPRM,  the  FAA  solicited 
comments  about  including  a  Stage  3 
restriction.  Only  two  comments 
expressed  support  for  this  noise 
restriction.  Because  few.  if  any,  aircraft 
not  meeting  the  Stage  3  requirement  are 
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likely  to  be  used  in  corrimuter  slots 
under  this  amendment,  the  FAA  finds 
that  a  Stage  3  restriction  would  have 
little,  if  any.  effect.  Therefore,  the  rule 
adopted  contains  no  Stage  3  restriction. 
Regulation  of  noise  will  continue 
pursuant  to  14  CFR  part  36.  The  FAA, 
however,  will  monitor  the  type  of  larger 
aircraft  used  in  the  commuter  slots  to 
determine  whether  there  is  an  increase 
in  the  use  of  non-Stage  3  aircraft  due  to 
the  implementation  of  this  rule.  The 
FAA  may  determine  that  hirther 
rulemaking  is  necessary  to  ensure  that 
the  composition  of  aircraft  in  the  O'Hare 
environment  is  not  drastically  altered  to 
allow  a  higher  concentration  of  non- 
Stage  3  aircraft  in  the  operating 
environment. 

Experience  to  date  under  Amendment 
No.  93-62  does  not  indicate  any  direct 
adverse  impact  on  air  traffic  delays  or 
Congestion.  No  further  operating 
restrictions  appear  necessary  due  to  the 
retention  of  two  requirements  that  have 
helped  avoid  exacertiating  congestion  at 
O'Hare.  The  first  requirement  is  that 
carriers  wishing  to  use  larger  aircraft  in 
commuter  slots  must  submit  their 
proposed  schedules  to  ATC  for  its 
approval.  ATC's  review  of  these 
requests  has  included  an  analysis  of  all 
scheduled  operations  during  the 
specific  S-minute  period  within  which 
each  operation  is  proposed.  ATC  will 
retain  the  authority  to  approve  or  deny 
a  request  and  will  exercise  it  as 
necessary.  Consequently,  up  to  50 
percent  of  the  commuter  slots  can  be 
used  with  larger  aircraft  without  any 
regard  to  the  30-  and  60-minute 
restrictions  contained  in  14  CFR  part  93. 
appendix  B,  and  additional  delays 
should  not  result.  Therefore,  the  rule 
adopted  eliminates  the  hourly  and  half- 
hourly  restrictions  found  in  14  CFR  part 
93,  appendix  B. 

The  rule  as  adopted  incorporates  the 
proposed  75 -day  advance  request 
provision.  The  FAA  anticipates  a 
substantial  increase  in  requests  to  use 
larger  aircraft  in  commuter  slots  because 
of  the  adoption  of  this  rule.  This 
increase  will  add  to  the  workload  of 
ATC  in  analyzing  each  requested 
operation's  impact  on  air  traHic 
movement  and  would  require  more  time 
to  process  the  requests.  Because  the 
carriers  have  informed  the  FAA  that 
they  need  as  much  notice  as  possible  to 
schedule  aircraft  and  crews.  Uie  FAA 
will  amend  the  notice  provision  of  14 
CFR  93.221(e)(4)  to  require  that  a  carrier 
submit  its  request  to  ATC  75  days  in 
advance  of  the  planned  operation  of  a 
larger  aircraft  in  a  commuter  slot, 
enlarging  by  15  days  the  current 
advance  notice  requirement.  ATC 
retains  the  authority  to  disapprove  a 


request  based  on  actual  conditions  at 
the  time  of  the  request  or  anticipated  at 
the  planned  start  date.  ATC's  approval, 
conditional  approval,  or  disapproval 
will  continue  to  be  issued  more  than  45 
calendar  days  be'fore  the  planned  start 
date  stated  in  the  notice  to  allow 
requesting  carriers  time  to  make 
operational  and  marketing  preparations. 
ATC  approval  for  a  specific  operation 
will  be  valid  for  30  days  after  the 
planned  start  date,  and  will  then  expire 
if  the  operation  has  not  commenced. 

The  second  requirement  is  that  an 
arrival  gate  be  available  without  any 
planned  waiting  time.  This  amendment 
does  not  change  the  current  requirement 
that  any  carrier  intending  to  operate 
commuter  slots  with  larger  aircraft  have 
sufficient  gates  available  for  those 
operations,  to  prevent  ramp  and  taxiway 
congestion  which  could  result  from 
additional  jet  operations.  This 
requirement  appears  to  have  helped 
avoid  any  adverse  impact  on  ground 
congestion  that  might  have  resulted 
from  Amendment  No.  93-62.  If  an 
aircraft  arrives  without  having  a  gate 
available,  the  ground  controller 
typically  must  direct  the  aircraft  to  a 
holding  area  located  away  from  the  gate 
area  and  then  clear  the  aircraft  back  into 
the  gate  area  when  a  gate  becomes 
available.  Depending  on  the  area  used, 
this  process  may  involve  directing  the 
aircraft  across  active  runways  and 
taxiways.  further  increasing  controller 
workload  and  impeding  other 
operations.  Additionally,  holding  areas 
at  O'Hare  are  limited  and  will  be  further 
limited  during  the  winter  season  when 
certain  holding  areas  are  designated  for 
use  as  secondary  deicing  facilities. 

The  advance  notice  and  certification 
of  gate  availability  requirements 
contained  in  Amendment  No.  93-62 
have  helped  prevent  the  bunching  of 
additional  operations  at  peak  periods. 
These  requirements  provide  the 
foundation  for  increasing  to  50  percent 
the  number  of  commuter  slots  for  which 
larger  aircraft  could  be  used.  Therefore, 
the  rule  adopted  retains  the  requirement 
that  gates  be  available  to  service  these 
operations  and  that  a  carrier  obtain  ATC 
approval  for  its  operation  prior  to  the 
start  of  such  operation. 

Experience  m  implementing  and 
working  with  Amendment  No.  93-62 
continues  to  indicate  that  the  agency 
can  remove  the  trial  basis  provision  the 
amendment  contained.  The  use  of 
commuter  slots  as  proposed  herein 
should  not  exacerbate  delays  because 
ATC  will  retain  its  authority  under  the 
notice  provisions  of  existing  14  CFR 
93.223(e)(5):  that  authority  permits  ATC 
to  ensure  that  the  scheduling  of 
additional  arrivals  and  departures  with 


larger  aircraft  will  be  distributed  to 
avoid  bunching  of  operations  with 
resulting  congestion  and  delays.  If 
further  experience  indicates  a  need  for 
adjustment,  however,  the  rule  can  be 
amended  to  resolve  any  unforeseen 
circumstance  that  may  arise. 

Removing  the  expiration  date  of  14 
CFR  93.221(e)(8)  will  subject  any  future 
changes  to  notice  and  comment 
procedures.  This  provides  some  stability 
upon  which  the  airlines  can  rely  in 
developing  their  long-term  schedules  to 
maximize  the  use  of  O'Hare's  capacity. 

As  proposed,  the  rule  adopted^adds  to 
the  notice  provision  the  requirement  to 
provide  the  series,  type,  and  actual 
seating  configuration  of  the  aircraft  to  be 
used  in  the  commuter  slots.  This 
information  is  needed  to  ensure  that  the 
seat  and  weight  limits  are  being  met. 

The  Department  is  concerned  about 
the  potential  effect  of  the  rule 
modification  on  service  to  small 
communities.  The  majority  of  support 
for  the  petition  came  from 
representatives  or  residents  of  small  and 
mid-size  cities  for  which  AAL  has 
promised  to  continue  or  add  jet  service. 
Contrary  to  the  belief  of  many  of  those 
commenters,  no  current  government 
regulation  prevents  AAL  or  any  other 
carriers  from  providing  jet  service  to 
their  communities,  and  this  rule  will 
not  require  any  carrier  to  fly  to  their 
cities,  much  less  dictate  the  type  of 
equipment  to  be  used. 

The  Department  seeks  to  promote 
access  by  all  communities  to  the  air 
transportation  system.  It  ensures  that 
Essential  Air  Service  is  provided  to 
eligible  points  and  supports  the 
availability  of  air  service  to  other  small 
communities.  To  balance  the  interests  of 
maximum  economic  use  of  a  limited 
resource,  on  the  one  hand,  and  the 
Department's  interest  in  preserving 
service  to  smaller  markets  in  the 
Chicago  region,  on  the  other,  the  FAA 
is  increasing  the  number  of  commuter 
slots  that  can  be  operated  with  larger 
aircraft  only  to  50  percent  of  the 
commuter  slots  held  by  each  carrier  at 
O'Hare,  rather  than  eliminating  the 
commuter  slot  restrictions  entirely. 
Limiting  seating  to  110  passengers  and 
maximum  takeoff  weight  to  126,000 
pounds  will  inhibit  the  use  of  commuter 
slots  with  long-haul  aircraft  designed  for 
higher  demand  markets.  The 
Department  will  continue  to  monitor  the 
use  of  commuter  slots  at  O'Hare.  using 
the  Essential  Air  Service  program  when . 
necessary. 

The  NPRM  solicited  comments  on  slot 
withdrawals  for  international  operations 
under  14  CFR  93.217,  if  commuter  slots 
were  going  to  be  used  for  operations 
with  larger  aircraft  that  might  serve 
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foreign  markets.  Commenters  opposing 
the  proposed  rule  saw  international 
withdrawals  of  commuter  slots  as 
potentially  reduced  slots  available  to 
serve  smaller  communities.  AAL,  UAL, 
and  other  supporters  of  the  proposed 
rule  also  opposed  incorporating 
commuter  slots  into  O'Hare's 
international  withdrawal  regime. 
Although  the  proposal  was  not  to 
subject  all  commuter  slots  to 
withdrawal  for  international  operations. 
the  FAA  will  not  alter  the  international 
slot  provisions  to  include  any  commuter 
slots. 

Environmental  Review 

The  FAA  has  conducted  three 
analyses  of  the  potential  environmental 
impact  of  this  rule  amendment  using  the 
Area  Equivalent  Method  (AEM) 
computer  model.  The  first  analysis 
factored  in  the  use  of  larger  aircraft  in 
50  percent  of  the  commuter  slots 
without  any  Stage  3  restriction.  As  a 
worst  possible  case  scenario,  it  assumed 
that  all  of  the  affected  slots  would  be 
used  with  B737-200's  or  DC-9-30's; 
these  are  Stage  2  aircraft  that  generate 
the  most  noise  among  the  aircraft  that 
the  rule  will  allow  to  operate  in 
commuter  slots.  The  analysis  indicated 
a  worst  scenario  increase  of  6  percent  in 
the  Day  Night  Average  Sound  Level 
(DNL)  65  dB  contour. 

The  second  analysis  included  Stage  3 
aircraft  only.  Applying  a  Stage  3 
restriction  brought  the  DNL  65  dB 
contour  increase  down  to  less  thanl 
percent. 

The  third  analysis  was  performed 
assuming  that  Fokker  lOO's  would  be 
substituted  in  108  slots  for  commuter 
turboprops  holding  50  to  74  seats,  and 
B737-50G's  would  similarly  be 
substituted  in  another  108  slots.  This 
distribution  resulted  in  a  DNL  65  dfi 
contour  increase  of  less  than  0.5 
percent. 

The  FAA  has  therefore  determined 
that  this  amendment,  even  without  the 
Stage  3  requirement,  is  consistent  with 
existing  national  environmental  policies 
and  objectives  as  set  forth  in  section 
101(a)  of  the  National  Environmental 
Policy  Act  (NEPA)  and  would  not 
significantly  affect  the  quality  of  the 
human  environment  or  otherwise 
include  any  condition  requiring 
consultation  pursuant  to  section 
102(2)(c)  of  NEPA.  As  menUoned 
previously,  however,  the  FAA  will 
monitor  the  type  of  larger  aircraft  used 
in  the  commuter  slots  to  determine 
whether  there  is  an  increase  in  the  use 
of  non-Stage  3  aircraft  due  to  the 
implementation  of  this  rule.  The  FAA 
may  determine  that  further  rulemaking 
on  this  subject  is  necessary  to  ensure 


that  the  composition  of  aircraft  in  the 
CHare  environment  is  not  drastically 
altered  to  allow  a  higher  concentration 
of  non-Stage  3  aircraft  in  the  operating 
environment  at  the  airport. 

Regulatory  Evaluation 

Executive  Order  12291.  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outwei^  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effiect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  eff'ect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this 
amendment  is  not  "major"  as  defined  in 
the  Executive  Order;  therefore,  a  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  amendment  without  identifying 
alternatives. 

Costs 

This  amendment  is  voluntary  and  will 
not  impose  any  additional  costs  on  part 
121  or  part  135  air  carriers.  This  rule 
will  allow  them  to  use  some  of  their 
commuter  slots  (up  to  50  percent)  at 
OUare  Airport  for  operations  wiUi 
larger  aircraft.  The  decision  whether  to 
use  the  larger  aircraft  rests,  however, 
strictly  with  the  operators,  not  the  FAA. 
An  increase  from  108  to  a  maximum  of 
217  operations  per  day  using  larger 
aircraft  will  be  permitted  in  commuter 
slots  imder  this  amendment. 

The  amendment  will  not  significantly 
alter  the  operating  environment  at 
OUare  for  scheduled  part  121  or  part 
135  air  carriers.  It  is  not  expected  that 
ground  operations  and  departure  and 
arrival  procedures  will  be  significantly 
affected. 

This  regulation  will  have  no  effect  on 
the  safety  of  either  air  or  ground 
operations.  ATC  will  retain  the  ability  to 
disapprove  proposed  arrival  or 
departure  schedules  of  additional  larger 
airplane  operations  at  O'Hare.  ATC 
procedures  will  continue  to  maintain  a 
high  level  of  safety  and  efficiency. 

Many  of  the  opposing  comments 
claimed  that  the  rule  would  inflict 
significant  economic  losses  on 
communities  that  lose  part  or  all  of  their 
air  transportation  services.  It  is  the 


decision  of  the  air  service  provider, 
however,  and  not  the  rule,  that  will 
determine  any  changes  in  service.  The 
rule  removes,  in  part,  a  restriction  that 
perpetuates  economic  inefficiencies  in 
the  use  of  limited  resoiirces.  O'Hare's 
capacity,  by  air  carriers.  If  increasing 
economic  efficiency  leads  indirectly, 
i.e.,  as  a  result  of  an  air  carrier's 
marketing  determination,  to  a  shifting  of 
services  to  a  different  market,  that  shift 
would  likely  be  economically  positive. 
At  worst,  one  community's  loss  of 
service  would  be  offset  by  another 
community's  gain,  in  which  case  the  net 
economic  impact  is  neutral. 

Benefits 

This  amendment  will  reduce  some  of 
the  ciurent  restrictions  on  the  use  of 
commuter  slots  at  O'Hare  and  will 
permit  air  carriers  holding  commuter 
slots  additional  flexibility  in  the  use  of 
these  slots.  To  the  extent  jet  aircraft  are 
substituted  for  commuter  turboprops, 
the  rule  will  benefit  passengers  flying  in 
those  aircraft  to  and  from  Chicago. 

The  amendment  could  save  time  for 
the  traveling  public.  For  most  commuter 
flights,  which  are  short-range,  turbojets 
would  not  provide  any  significant  time 
savings.  Passengers  on  long  commuter 
flights,  however,  would  save  time.  The 
FAA  estimates  that  about  20  minutes 
could  be  saved  on  a  long  commuter 
flight  by  using  turbojet  airplanes  instead 
of  turboprop  airplanes.  The  FAA 
estimates  that  approximately  50 
passengers  would  be  on  each  turbojet 
commuter  flight.  The  estimated 
passenger  time  saved  is,  therefore,  16.7 
passenger-hours  per  commuter  flight 
The  FAA  estimates  that  the  value  of 
passenger  time  is  $41  per  hour  for  1992. 
Allowing  turbojet  airplanes  to  be  used 
on  long  commuter  flights  would  save 
$680  in  passenger  time  for  each  long 
commuter  trip.  This  regulation  will 
allow  an  additional  109  commuter  slots 
to  be  used  in  this  way.  Assuming  half 
of  the  slots  will  be  used  for  long 
commuter  flights  with  turbojet 
equipment,  this  amendment  will  save 
about  $37,000  per  day  in  passenger 
time. 

One  commenter  critidzad  this  same 
analysis  that  was  calculated  for  the 
NPRM.  The  basis  for  the  criticism  was 
that  some  communities  had  experienced 
reduced  frequency  of  flights  through 
schedule  consolidations  under 
Amendment  No.  93-62.  The  reduced 
schedule  flexibility  could  cause 
passengers  additional  waiting  time,  for 
example,  between  connecting  flights  at 
O'Hare,  thereby  negating  any  time 
savings  gained  through  shorter  flying    • 
times.  The  FAA  acknowledges  that  such 
a  result  is  possible,  but  the  airlines  may 
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change  tfaeir  schedules  and  leduce  the 
number  of  ffi^ts  lei  viiig  a  grven 
coiiuiiuiiily  whether  diis  rale  is 
promnlgBted  or  not  This  rule  neidrar 
adds  to  nor  detracts  from  dieir  abihty  to 
adjust  their  scfasdules  at  will.  Hie  issue 
raised  is  inunaterial  to  the  regulatory 
relief  provided  air  earners  through  diis 
rule.  The  rule  will  enable  faster  and 
enhanced  tervice  to  inore  passengers, 
and  the  FAA  upholds  its  conchision. 
therefore,  that  the  rule  is  beneficial. 


practical  matter,  be  meaninghdly 
quantified. 


Compar 

The  FAA  finds  (hat  dwre  will  be  no 
significant  costs  directly  attribotaUe  to 
this  regulation.  However,  there  are  tome 
measurable  benefits.  As  a  result,  the 
FAA  has  determined  diat  die 
amendmBRt  will  he  cost-beneficiaL 


Regubtaiy  FIvAifity  Datoi 

The  ItognkhKy  Flexibility  Act  (RFA) 
of  19M  TBCfnires  Federal  agencies  to 
review  rales  that  may  hare  a 
"sigirifionit  euwHWiic  impact  on  a 
substantiflil  numbw  of  smell  entities.'' 
The  FAA  has  adopted  criteria  and 
guidefines  for  determining  if  a  proposed 
or  existing  rale  has  any  signifitznt 
economic  impact  on  a  substantial 
numiber  of  imafl  antitios. 

The  FAA  defiaes  a  small  entity  as  an 
operates  wdo  q^vbs,  tiiit  ooes  sot 
necessarily  oparita.  wisB  or  fewer 
aiiptmes.  A  sobatadttri  mmber  of  smell 
entities  is  one-diiid  of  ^  amaB  entities 
provided  11  or  mora  small  entires  are 
substantially  impacted.  The  FAA 
defines  a  signiBoant  economic  impact  as 
$4,600  per  yasr  for  tmsdiedidad 
operatocs,  S60.200  paf  year  for 
scheduled  operator,  and  $115,500  per 
year  for  scBoatHefl  oponton  with 
aircraft  ooDtafadBg  no  Isas  than  60 
passenger  seats. 

No  small  entity  oimrring  or  operating 
nine  or  fewer  ajiplansi  Mds  ooomrater 
slots  «t  (THan.  Thns,  the  FAA 
determines  &at  this  omaudimHil  will 
have  no  significant  ooonomic  hapoot  <m 
a  substantial  number  of  smaU  antities. 

Co— ontsrs  hnva  nMntianad  that 
their  local  omnaraies  or  hnriaaaaea  will 
be  helped  or  hurt,  depending  on  the 
conuBootar's  lactian,  by  the  rule.  As 
stated  pvorioHsty,  tfaa  mde  has  no  dboct 
impact  on  rmnrontties  owtaida  of  the 


Intemattiaaal  Trade  Impact . 

The  rule  amendment  will  only  affiact 
domestic  operations  at  Chicago  O'Hare 
Airport.  Thus,  it  will  not  provide  either 
an  advantage  or  disadvantage  to  foreign 
air  carriers  providing  service  to  and 
from  the  United  States,  nor  will  it 
provide  either  a  trade  advantage  or 
disadvantage  to  United  States  air 
carriers  providing  foreign  service. 


Paperworii  lodnctian  Ad 

This  rule  amendment  does  not 
substantially  diange  the  required 
reporting  of  information  by  air  cairier 
and  commuter  operators  to  the  FAA. 
Under  die  requirements  of  the  Federal 
Paperwork  Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  information  cofiection  provision  of 
subpart  S  through  August  31. 1995. 
OKffi  Approval  Niunber  2120-0524  has 
been  assigned  to  subpart  S. 

Fedegausm  Impfif  atians 

The  amendmmit  set  forth  herein  vrill 
not  have  substantial  direct  effects  on  die 
states,  on  die  Telationship  between  die 
national  government  and  that  of  any 
state,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Gtder  12612. 
it  is  determined  that  diis  regulation  will 
not  have  federalism  implications 
warranting  a  Federalism  Assessment. 

Condosi 


For  the  Acm  Teasons,  the  FAA  has 
determined  that  this  rule  (1)  is  not  a 
"major  Tufe"  mider  Executive  Order 
12291;  and  (2)  is  a  "significant  rale" 
under  Depertment  of  Transportation 
Regulatoiy  Policies  and  ProceduTOS  (44 
FR 11034;  February  26.  1979),  Pmther, 
I  certify  that  under  die  criteria  of  die 
Regulatory  Flexibility  Act,  diis  rale  will 
not  have  a  significant  economic  nnpact 
on  a  substantial  number  of  small 
entities. 


stemming 
are  beyond 
deteiminsikin 


loottUnot.  asa 


List  «rs«ibjaclB  in  14  CFE  Port  fit 

Air  traffic  control.  Airports, 
Navigation  -(air).  Reporting  and 
recordkeeping  requirements. 

The  Rule  Anwmrimant 

According,  pmsuant  to  die 
Authority  ihilsHlad  to  me,  Ite  FAA 


amends  part  93  of  the  Federal  Aviation 
Regulations  (14  CFR  part  93]  as  follows: 

PART  93— SPECIAL  AW  TRAFFIC 
RULES  AMD  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  13Q2. 1303, 134fi^ 
1354(a).  1421(a).  1424.  2451  et  seq:  A9  U.S.C 
106(g). 

2.  Paragraphs  (e)(1)  and  (e)(2)  of 

§  93.221  are  revised  to  read  as  follows: 

193^1    Transfer  of  slets. 

(e)*  •  • 

(1)  Air  carrier  aircraft  that  may  he 
operated  imder  this  paragraph  are 
limited  to  aircraft: 

(i)  Having  an  actual  seating 
confi^ration  of  110  or  fewer 
passengers;  and 

(ii)  Having  a  maximum  cerdficated 
takeoff  wei^t  of  less  than  126,000 
pounds. 

(2)  No  more  than  50  percent  of  the 
total  number  of  commuter  slots  held  by 
a  slot  holder  at  O'Hare  International 
Airport  may  be  used  with  aircnfi 
described  in  paragra{^  (eHl)  of  this 
section. 

•        •       «       •       • 

3.  Paragraphs  (e)(3),  (e)(5),  and  (e)(8) 
of  §  93.221  are  removed. 

4.  Section  93.221(e)(4}  is  redesignatad 
as  §  93.221(e)(3}  and  amended  as 
foUowr 

In  the  first  sentence,  remove  die 
number  "60"  and  add  in  its  place  the 
number  "75",  and  in  the  second 
sentence,  after  the  words  "aircraft  type" 
add  ".  aircraft  series,  actual  aircraft 
seating  configuration". 

5.  Paragraphs  (e)(8)  and  (e)t7)  of 

$  93.221  are  redesignated  as  paragraphs 
(e)(4)  and  (e)(5),  respectively. 

Appendix  fi  io  Part  93— (Banwvad] 

6.  Appendix  B  to  part  93  is  semovad. 

Issued  in  Wa^ngteo.  DC,  on  |uly  20, 
1993. 

JoaephN.IMBain, 
Acting  Admudstmtor. 
(FR  Doc.  93-17539  Filed  7-20-93;  1-1:42  ami 
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Department  of 
Education 

34  CFR  Parts  600  and  668 
Institutional  Eligibility  Under  the  Higher 
Education  Act;  Student  Assistance 
General  Provisions;  Rule 
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UMI 


DEPARTMENT  OF  EDUCATION 

34CPRPerte600and668 
RIN:  1S40-AB39 

Inetltutlonel  ENglbilHy  Under  iw 
Higher  Education  Act  of  1965,  ae 
Afliended;  Student  Aaalatance  General 
Proviaiona 

AGENCY:  Department  of  Education. 
ACnON:  Final  Regulations. 

SUMMARY:  The  Secretary  amends 
Subpart  A  of  the  Institutional  Eligibility 
Under  The  Higher  Education  Act  of 
1965,  As  Amended  regulations  and 
subpart  A  of  the  Student  Assistance 
General  Provisions  regulations.  The 
Secretary  amends  the  former  regulations 
to  make  a  technical,  clarifying  change  in 
the  definition  of  the  term  "clock  hour." 
The  Secretary  amends  the  latter 
regulations  to  eliminate  a  serious  abuse 
of  the  student  financial  assistance 
programs  authorized  under  title  IV  of 
the  Higher  Education  Act  of  1965.  as 
amended  (title  IV,  HEA  programs).  This 
latter  amendment  establishes  a 
regulatory  formula  to  determine 
whether  an  educational  program 
qualifies  in  credit  hours  as  an  eligible 
program  imder  §  668.8(a)(2)(iii).  (iv). 
and  (v).  and  the  amount  of  title  IV,  HEA 
program  assistance  that  a  student  who  is 
enrolled  in  that  eligible  program  may 
receive.  For  these  purpoMt.  the  formula 
requires  that  a  semester,  trimostcr,  or 
quarter  hour  contain  a  specific 
minimum  number  of  clock  hours  of 
instruction. 

These  final  regulations  apply  only  to 
calculations  made  for  Title  IV,  HEA 
program  purposes.  They  do  not  interfere 
with  the  supervision  or  control  over  the 
curriculum,  program  of  mstruction,  or 
administration  of  an  educational 
institution. 

EFFECTTVE  DATE:  These  regulations  take 
effect  either  September  7, 1993  or  later 
if  Congress  takes  certain  adjournments. 
If  you  want  to  know  the  effective  date 
of  these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

Following  the  effective  date, 
§§  668.8(c)  and  (d)  and  668.9  shall  apply 
on  and  after  January  1. 1994.  However, 
with  regard  to  any  new  educational 
program  in  which  the  first  day  of 
instruction  occurs  on  or  after  the 
effective  date,  these  sections  shall  apply 
on  and  after  the  eHiective  date. 
FOR  FURTHER  MFORMATKM  CONTACT:  Greg 
Allen,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW..  room  4318. 


Regional  Office  Building  3,  Washington. 
DC  20202.  Telephone:  (202)  708-7888. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Balay 
Service  at  1-600-877-8339  tin  the 
Washington,  DC,  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  On 
October  1, 1990.  the  Secretary  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (55  FR  40148) 
proposing  amendments  to  §  668.8  and 
the  addition  of  §  668.9  of  the  Studmit 
Assistance  General  Provisions 
regulations.  The  NPRM  included  a 
discussion  of  the  major  issues  involved 
in  the  proposed  changes.  The  following 
list  summarizes  those  issues  and 
identifies  the  pages  of  the  preamble  to 
the  NPRM  on  which  a  discussion  of 
those  issues  may  be  foond: 

Description  of  Propoaed  Chaises 
(page  40148) — an  explanation  of  the 
basis  for  the  proposed  regulatory 
formula. 

Background  on  Clock  Hour  to  Credit 
Hour  Conversion  Abuses  (page  40148)— 
institutions  that  convert  from  clodc 
hours  to  credit  hours  and  the  use  of 
credit  hours  in  undergraduate 
vocational  programs  without  regard  to 
the  number  of  clock  hours  offered  in 
those  programs. 

Results  of  These  Abuses  (pages 
40148-40149)— circumvention  of 
minimum  program  length  requirements 
and  increases  in  the  amounts  of  Title  IV, 
HEA  program  assistance  without 
corresfjooding  increases  in  the  amount 
of  educational  instruction  provided. 

Limited  Scope  of  the  Proposed 
Regulations  (page  40149) — no  effect  on 
transferability  of  academic  credit. 

Institutions  Affected  by  Proposed 
Regulations  (psge  40149). 

Expected  Impact  of  Proposed 
Regulations  on  a  Currently  Eligible 
Program  (page  40149). 

Proposed  Effective  Date  for 
Implementation  (page  40149)— Phase-in 
of  implementation  for  students  enrolled 
in  programs  that  measure  academic 
progress  in  credit  hours  in  a  cross-over 
payment  period. 

The  Secretary  is  making  significant 
changes  in  the  provisions  proposed  in 
the  NPRM,  and  is  also  further  clarifying 
the  definition  of  the  term  "clodc  hour" 
in  34  CFR  part  600. 

Section  668.8  Eligible  Program 

The  Secretary  amends  §  668.8  by 
adding  a  new  paragraph  (c)  and  a  new 
paragraph  (d).  Under  those  paragraphs, 
if  an  institution  oHiers  an  undergraduate 
vocational  educational  program  in 
credit  hours,  the  institution  must  use 
the  formula  contained  in  paragraph  (d) 


to  determine  if  that  program  satisfies  the 
requirements  of  an  eligible  program  set 
forth  in  §  668.8(a)(2)  (iii).  (iv).  or  (v).  and 
the  number  of  credit  hours  in  that 
program  for  title  IV,  HEA  program 
purposes,  with  the  following 
exceptions. 

An  institution  need  not  use  the 
formula  in  paragraph  (d)  to  measure  the 
number  of  credit  hours  in  any 
undergraduate  vocational  educational 
program  that  is  at  least  two  academic 
years  in  length  and  provides  an 
associate  degree,  a  bachelor's  degree,  a 
professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary. 
In  addition,  an  institution  need  not  use 
that  formula  to  measure  the  number  of 
credit  hours  in  any  undergraduate 
vocational  educational  program  if  each 
course  within  that  program  is  fully 
acceptable  for  credit  toward  that 
institution's  associate  degree,  bachelor's 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution's 
degree  requires  at  least  two  academic 
years  of  study. 

The  proposed  regulatory  formula 
required  that  each  semester,  trimester, 
or  Quarter  credit  hour  in  an 
undergraduate  vocational  program  had 
to  include  a  minimum  number  of  clock 
hours  of  instruction  for  the  purpose  of 
determining  whether  that  program 
qualified  as  an  eligible  program  under 
the  title  IV,  HEA  programs,  and  the 
amount  of  assistance  a  student  enrolled 
in  that  program  could  receive  under 
those  programs.  In  the  NPRM,  the 
formula  required  that  each  semester  or 
trimester  hour  include  at  least  37.5 
clock  hours  of  instruction,  and  each 
quarter  hour  include  at  least  25  clock 
hours  of  instruction.  The  Secretary 
based  the  formula  upon  the  definition  of 
the  term  "academic  year"  that  had  been 
in  use  under  the  title  IV,  HEA  programs  ~ 
for  almost  20  years.  Under  this  long- 
standing, commonly  accepted 
definition,  the  Secretary  had  defined  an 
academic  year  as  at  least  24  semester  or 
trimester  hours,  36  quarter  hours,  or  900 
clock  hours  of  instruction.  Thus.  37.5 
clodc  hours  was  obtained  by  dividing 
900  clock  hours  by  24,  and  25  clock 
hours  was  obtained  by  dividing  900 
clock  hours  by  36. 

In  proposing  this  formula,  the 
Secretary  recognized  that  the  formula 
did  not  take  into  account  the  number  of 
hours  of  outside  preparation  that  a 
student  must  undergo  for  each  hour  of 
classroom  instruction.  The  Secretary  did 
not  include  outside  preparation  hours  as 
part  of  the  formula  because  of  the 
difficulty  of  independently  determining 
whether  the  number  of  outside  hours  an 
institution  might  claim  was  accurate 
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when  the  institution  applied  to  the 
Department  of  Education  (ED)  for 
eligibility  for  a  program.  However,  the 
Secretary  realized  uat  a  consequence  of 
the  failure  to  include  any  hours  of 
outside  preparation  may  have  been  to 
require  too  many  classroom  hours  for 
each  credit  hour  for  certain  programs. 

During  the  comment  i}eriod.  many 
commenters  objected  to  the  formula 
because  they  believed  that  it  required 
too  many  clock  hours  for  each  credit 
hour.  In  addition,  many  commenters 
objected  to  applying  tms  formula  to 
undergraduate  vocational  programs  that 
lead  to  degrees  requiring  at  least  two 
years  of  study  because  they  contended 
that  the  abuses  that  gave  rise  to  the 
proposed  rules  did  not  apply  to  that 
type  of  program. 

The  Secretary  believes  that  the  points 
made  by  these  conmienters  were  well 
taken,  and  accordingly,  in  the  final 
regulations,  has  made  several  significant 
modifications  to  the  proposed 
regulations  and  the  proposed  formula. 
First,  the  Secretary  has  decided  to 
exclude  from  the  coverage  of  the 
formula  undergraduate  vocational 
programs  that  lead  to  a  degree  that 
requires  at  least  two  academic  years  of 
study.  Moreover,  the  Secretary  is  also 
excluding  firom  the  coverage  of  the 
formula  any  imdergraduate  vocaticmal 
program  if  all  the  courses  in  that 
program  are  fully  acceptable  fw  credit 
towards  a  degree  that  requires  at  least 
two  academic  years  of  study.  This  latter 
exclusion  vrould  apply  even  though  the 
program  itself  is  not  fully  acceptable 
toward  the  degree. 

An  example  of  Uie  first  type  of 
program  that  is  not  covered  by  the 
regulatory  fwmula  is  a  two-academic- 
year  program  the  siKxessful  completion 
of  which  results  in  an  associate  degree. 
The  following  is  an  example  of  the 
second  type  of  program. 

Junior  (JoU^e  A  offisrs  a  certificate 
program  in  computer  repair  and  also 
offers  an  associate  degree  program  in 
computer  operation.  As  part  of  the 
certificate  program,  a  student  is  required 
to  take  four  courses  in  various  aspects 
of  computer  repairs.  All  the  courses  in 
the  computer  repair  certificate  program 
are  fully  acceptable  toward  the  associate 
degree  program  in  computer  operation. 
However,  a  student  in  the  associate 
degree  program  may  take  no  more  than 
two  of  the  four  computer  repair  courses 
for  the  associate  degree  program, 
although  the  student  may  take  any  two 
of  those  four  courses.  Thus,  although 
Junior  College  A's  computer  certificate 
program  is  not  fully  acceptable  toward 
its  associate  degree  program  in 
computer  operation,  becatise  the 
certificate  program  requires  four  instead 


of  two  computer  repair  courses,  the 
certificate  program  is  nevertheless 
excluded  from  the  regulatory  formula, 
because  each  individual  course  in  the 
certificate  program  is  acceptable  for  full 
credit  toward  that  degree  program. 

The  last  significant  modification  the 
Secretary  has  made  is  in  the  formula 
itself.  The  Secretary  has  reduced  the 
classroom  hours  required  for  each 
quarter  credit  hour  or  semester  credit 
hoiu-  by  approximately  20  percent 
Thus,  under  the  revised  formula,  each 
qiiarter  hour  must  have  20  rather  than 
25  classroom  hours  of  instruction,  and 
each  semester  hour  must  have  30  rather 
than  37.5  classroom  hours.  Further, 
based  upon  the  Secretary's  recognition 
that  vocational  educational  programs 
require  some  measure  of  outside 
preparation,  the  Secretary  will  presume 
that  each  program  that  must  be 
measured  under  the  formula  provides 
outside  preparation  at  least  equal  to  the 
hours  represented  by  the  difference 
between  the  proposed  formula  and  the 
final  formula,  and  institutions  will  not 
have  to  document  that  outside 
preparation. 

An  institution  may  challenge  a 
determination  of  program  ineligibility 
under  34  CFR  600.41. 

Section  668.9  Relationship  Between 
Qock  Hours  and  Semester,  Trimester, 
or  Quarter  Hours  in  Calculating 
Awards 

The  Secretary  is  also  adding  a  new 
§  668.9.  In  this  new  section,  the 
Secretary  requires  an  institution  that 
offers  a  program  described  in  $  668.8(c) 
to  use  the  formula  contained  in 
§  668.8(d)  to  calculate  the  amount  of 
title  rv,  HEA  program  assistance  that  an 
affected  student  is  eligible  to  receive. 
However,  the  applicaticMi  of  this  formula 
does  not  prevent  an  institution  from 
using  its  own  credit-hour  measurements 
of  that  program  for  its  own  purposes. 

Clarification  of  Existing  Rgulatoiy 
Provisions 

The  Secretary  is  revising  the 
definition  of  the  terms  "clock  hour"  in 
34  CFR  600.2  and  "eligible  prt^ram"  in 
34  CFR  668.8  to  eliminate  perceived 
ambiguities  in  those  definitions, 
notwithstanding  the  fact  that  the 
Secretary  believes  that  the  current 
definitions  are  not  ambiguous. 

To  demonstrate  the  number  of  clock 
hoiu^  in  an  educational  program, 
certain  institutions  have  aggregated  the 
number  of  minutes  of  instruction 
provided  in  that  program,  and  have 
divided  those  minutes  by  50.  This 
practice  is  inconsistent  with  the 
Secretary's  long-standing  interpretation 
imder  the  ciirrent  definition  of  the  term 


"dodc  hour."  Under  that  interpretation, 
if  an  institution  seeks  to  determine  the 
number  of  clock  hours  in  an  educational 
program  by  aggregating  the  number  of 
minutes  in  that  program,  it  has  to  divide 
those  minutes  by  60  rather  than  50. 

The  revised  definition  of  a  clock  hoin- 
requires  that  each  clock  hour  of 
instruction  takes  place  in  a  discrete  60- 
minute  period.  The  Secretary  believes 
that  this  revision,  as  well  as  this 
discussion,  should  eliminate  any  huther 
contentions  regarding  the  proper 
calculation  of  clock  hours. 

With  regard  to  the  definition  of  the 
term  "eUgible  program,"  that  definition 
left  out  the  obvious  requirement  that  the 
eligible  program  be  offered  by  an 
eligible  institution. 

Analysis  of  Conunents  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  approximately 
5.000  parties  submitted  comments  on 
the  proposed  regulations.  An  analysis  of 
the  comments  and  changes  in  the 
regulations  since  publication  of  the 
NPRM  is  published  as  an  appendix  to 
the  final  regiilations.  Included  in  this 
analysis  are  ccnnments  received  during 
public  negotiated  rulemaking  sessions. 

These  regulations  were  not  sul^ect  to 
the  negotiated  rulemaking  process 
mandated  for  changes  made  to  parts  B, 
G,  and  H  of  title  IV  of  the  HEA  by  the 
Higher  Education  Amendments  of  1992, 
Public  Law  102-325.  Nevertheless,  the 
Secretary  invited  further  public 
comment  on  the  proposed  regulations 
during  the  public  negotiating  sessions, 
held  during  the  weeks  of  January  4  and 
February  1, 1993,  in  order  to  obtain 
additional  advice  from  the  higher 
education  community  in  the 
development  of  these  final  regulations. 

During  these  sessions,  several 
negotiators  suggested  changes  that  the 
Secretary  adopted  in  the  final 
regulations,  and  most  of  the  negotiators 
supported  these  regulations,  as  revised.    • 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  that 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
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whether  the  proposed  regulations  would 
require  transmisidon  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  oris  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  ofSul^ecta 

34  CFR  Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Education,  Reporting  and  recordkeeping 
requirements. 

34CFRPart668  { 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Consumer  protection,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog of FedaralDomestic Assistance  . 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Federal  StafEord  Loan  Propam;  84.032 
Federal  PLUS  Program;  84.032  Federal 
SupplMnantal  Lous  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  and  84.069  State 
Student  Incentive  Grant  Program.  Catalog  of 
Federal  Domestic  Assistance  Numbers  ft»  the 
Federal  Direct  Loan  Demonstration  Propvn, 
National  Early  Intervention  Scholarship  and 
Partnership  Program,  and  Presidential  Access 
Scholarship  Prt^gram  have  not  been 
assigned.) 

Dated:  June  3, 1993. 
IkbardW.liley, 
Secntary  of  Education. 

The  Secretary  amends  parts  600  and 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows:  | 

PART  600-INSTITUTIONAL 
EUQIBILfTV  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED  | 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

AadMrity:  20  U.S.C  1085, 1088, 1094,  and 
1141,  unless  othenvise  noted. 

2.  In  S  600.2,  the  definition  of  "clock 
hour"  is  amended  to  read  as  follows: 

K00.2    OeMnMone. 

•        •        •        •        • 

Clock  hour:  A  period  of  tim« 
consisting  o^ 

(a)  A  50-minute  to  60-minute  class, 
lecture,  or  recitation  in  •  60-minute 
period: 


(b)  A  50-minute  to  60-minute  faculty- 
supervised  laboratory,  shop  training,  or 
internship  in  a  60-minute  period;  or 

(c)  Sixty  minutes  of  preparation  in  a 
program  of  study  by  correspondence. 


PART  66a-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

AoAorily:  20  U.S.C  1065, 1088, 1091, 
1092. 1094,  and  1141,  unless  otherwise 


(3)  A  quarter  hour  roust  include  at 
least  20  clock  hours  of  instruction. 


4.  Section  668.8  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a),  by  revising  paragraph 
(a)(2)(i),  and  by  adding  new  paragraphs 
(c)  and  (d),  to  read  as  follows: 

I668J    Eligttile  program. 

(a)  General.  An  eligible  program  is  a 
program  of  education  or  training  that  is 
offiared  by  an  eligible  institution  and 
that— 

•       •       •       •       • 

(2)(i)  Leads  to  an  associate,  bachelor's, 
professional,  or  graduate  degree: 

(c)  If  an  institution  offers  an 
undergraduate  educational  program  in 
credit  hours,  the  institution  must  use 
the  formula  contained  in  paragraph  (d) 
of  this  section  to  determine  wbetner  that 
program  satisfies  the  requirements 
contained  in  paragraphs  (a)(2)(iii).  (iv). 
or  (v)  of  this  section,  and  the  number  of 
credit  hours  in  that  educational  program 
for  piuposes  of  the  Title  IV.  HEA 
programs,  unless — 

(1)  The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor's  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or 

(2)  Each  course  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution's  associate  degree,  bachelor's 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution's 
degree  reqmres  at  least  two  academic 
years  of  study. 

(d)  For  the  purpose  of  determining 
whether  a  program  described  in 
para^ph  (c)  of  this  section  satisfies  the 
requirements  contained  in  paragraphs 
(a)(2)(iii),  (iv),  or  (v)  of  this  section,  and 
the  number  of  credit  hours  in  that 
educational  program  with  regard  tb  the 
Title  IV.  HEA  programs— 

(1)  A  semester  hour  must  include  at 
least  30  clock  hours  of  instruction; 

(2)  A  trimester  hour  must  include  at 
least  30  clock  hours  of  instruction:  and 


5.  A  new  §  668.9  is  added  to  subpart 
A.  to  read  as  follows: 

f  668.9    Retattonahlp  between  clock  houra 
and  eemeater,  trimeeter,  or  (|iiarler  howe  In 
calculating  THIe  IV,  HEA  program 
aaeletance. 

In  determining  the  amount  of  title  IV, 
HEA  program  assistance  that  a  student 
who  is  eiuolled  in  a  program  described 
in  §  668.8(c)  is  eligible  to  receive,  the 
institution  shall  apply  the  formula 
contained  in  §  668.8(d)  to  determine  the 
number  of  semester,  trimester,  or 
quarter  hours  in  that  program,  if  the 
institution  measures  academic  progress 
in  that  program  in  semester,  trimester, 
or  quarter  hours. 

(Authority:  20  U.S.C  1082, 1085, 1088, 1091, 
1141) 

Appendix 

Analysis  of  Conunenta  and  Changes 

(Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations.) 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes,  and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make,  are  not  addressed. 

Comments  Belating  to  Institutions  and 
Programs  Covered  by  the  Regulatory 
Formula 

Comments:  Many  commenters 
believed  that  the  NPRM  was  too 
sweeping  in  its  approach  to  the 

Eroblems  identified,  and  affected  too 
road  a  scope  of  institutions  and 
educational  programs.  Many  of  these 
commenters  also  believed  that  the 
proposed  regulations  would  have  an 
adverse  impact  on  institutions  and 
educational  programs  that  have  not 
engaged  in  the  type  of  abuses  of  the  title 
rv,  HEA  programs  described  by  the 
Secretary  in  the  NPRM. 

Many  commenters  writing  on  behalf 
of  community  colleges  strongly  believed 
that  proprietary  institutions  were 
primarily  responsible  for  the  abuse  that 
the  proposed  regulations  were 
attempting  to  eliminate,  and  it  was 
unfair  to  apply  the  proposed  formula  to 
degree-granting,  public  institutions  with 
academic  calendars  made  up  of 
standard  terms.  These  commenters 
objected  to  the  application  of  the 
proposed  formula  to  the  imdergraduate 
vocational  training  programs  offered  at 
community  colleges,  bm^use  the 
programs  are  already  subject  to  stricter 
State  and  accrediting  agency  controls 
than  are  programs  at  proprietary 
institutions. 
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Many  commenters  writing  on  behalf 
of  proprietary  institutions  believed  that 
community  colleges  and  other  public 
institutions  would  be  less  affected  by 
the  regulations,  cuid  that  the  profMised 
regulations  would  disproportionately 
affect  programs  at  proprietary 
institutions.  These  commenters 
provided  examples  of  educational 
programs  offered  by  proprietary 
institutions  that  would  be  affected  by 
the  regulations,  such  as  two-year 
programs  leading  to  an  associate  degree, 
and  argued  that  similar  programs  at 
community  colleges  would  not  be 
affected.  While  many  of  these 
commenters  acknowledged  that  some 
proprietary  institutions  have  engaged  in 
the  type  of  abuse  identified  in  the 
NPRM,  they  believed  these  actions  were 
not  sufficiently  widespread  to  warrant 
such  a  strong  response  from  the 
Secretary.  Some  commenters  believed 
that  the  proposed  regulatory  formula  in 
§  668.8(c)  should  not  apply  to  programs 
offered  at  proprietary  institutions  that 
lead  to  a  degree  or  are  two-year 
programs  that  are  acceptable  for  full 
credit  toward  a  baccalaureate  degree  at 
an  eligible  institution. 

Discussion:  The  Secretary  believes 
that  the  abuse  described  in  the  NPRM 
exists  across  all  sectors  of  the  hi^er 
education  community  that  provide 
undergraduate  vocational  training. 
However,  based  upon  public  comment 
and  further  review,  the  Secretary  agrees 
with  commenters  that  the  abuse  does 
not  arise  in  all  types  of  vocational 
programs,  but  is  concentrated  in  short- 
term  vocational  pn^ms  that  do  not 
lead  to  associate  or  higher  degrees,  or 
are  not  fully  acceptable  toward  such 
degrees. 

Changes:  A  change  has  been  made. 
Proposed  §  668.8(c]  has  been  revised  so 
that  the  regulatory  formula  in  proposed 
§  668.8(d)  will  not  apply  to 
undergraduate  vocational  educational 
programs  of  at  least  two  academic  years 
in  length  that  provide  an  associate, 
bachelor's,  professional,  or  equivalent 
degree  as  determined  by  the  Secretary. 
(The  Secretary  understands  that  there 
may  be  some  institutions  that  offer  two- 
year  or  Icmger  vocational  programs  that 
lead  to  a  degree,  but  are  precluded  by 
State  law  from  granting  an  "associate," 
"bachelor's,"  or  "professional"  degree 
for  those  programs.  The  Secretary 
generally  considers  sudi  a  degree  to  be 
a  degree  equivalent  to  an  associate, 
bachelor's,  or  professional  decree). 

In  addition,  the  regulatory  formula  in 
§  668.8(d)  will  not  apply  to  an 
institution's  tindeigraduate  vocational 
educational  programs  if  each  course 
virithin  those  programs  is  fully 
acceptable  for  credit  toward  that 


institution's  associate  degree,  bachelor's 
degree,  professional  degree,  or 
equivalent  degree,  as  determined  by  the 
Secretary,  providad  that  degree  requires 
at  least  two  academic  years  of  study.  In 
addition,  students  enrolled  in  the  above- 
described  undergraduate  vocational 
educational  programs  will  not  have 
their  title  IV,  HEA  prograui  awards 
calculated  in  accoidance  with  the 
formula  contained  in  §  668.8(d). 

Comments:  A  number  of  commenters 
argued  that  the  Secretary  should  rely  on 
accrediting  agencies  to  curb  this  abuse, 
and  that  the  Secretary  should  use  the 
accrediting  agency  recognition  process 
as  a  means  to  require  accrediting 
agencies  to  address  this  problem. 

Discussion:  The  Secretary  disagrees 
with  the  commenters,  because  it  is  the 
experience  of  the  Secretary  that  several 
of  the  accrediting  agencies  are  parX  of 
the  problem  giving  rise  to  these 
regulations  rather  than  part  of  the 
solution.  A  review  of  Department 
records  disclosed  that  between  1983  and 
1990,  415  institutions  converted  their 
programs  from  clock  hours  to  credit 
hours,  with  84  pert:ent  of  those 
conversions  occurring  in  proprietary 
institutions.  In  addition,  during  that 
period,  284  new  proprietary  institutions 
of  higher  education  using  credit  hours 
rather  than  clock  hours  were  designated 
by  ED  as  eligible  institutions.  For  each 
conversion,  an  accrediting  agency 
approved  the  institution's  conversion 
and  the  number  of  converted  credit 
hours;  for  each  new  institution,  an 
accrediting  agency  for  that  institution 
approved  the  number  of  credit  hours  in 
that  institution's  vocational  programs. 

Many  accrediting  agencies  that 
accredit  vocational  programs  have 
established  conversion  formulas  that 
allow  one  semester  or  trimester  hour  for 
IS  clock  hours  of  lecture  or  classroom 
instruction,  30  clock  hours  of  laboratory 
work,  or  45  hours  of  extemship  work. 
However,  these  conversion  formulas  do 
not  require  any  hours  of  preparation 
outside  the  classroom,  laboratory,  and 
extemship  when  determining  the  work 
needed  for  a  semester,  trimester,  or 
quarter  hour.  As  a  result,  the  use  of 
these  formulas  produces  the  very  abuse 
that  these  regulations  have  been 
developed  to  prevent,  excessive  credit 
hours  for  the  number  of  hours  of 
education  provided  by  an  institution. 

For  example,  an  academic  year,  in 
part,  is  defined  to  be  24  semestw  hours 
or  900  clock  hours,  while  an  eligible 
program,  in  part,  is  defined  to  be  16 
semester  hours  or  600  clock  hours. 
However,  under  these  formulas,  only 
360  clock  hours  of  classroom  instruction 
are  needed  to  qualihr  for  one  academic 
year  of  24  semester  hours  (360  divided 


by  15  =  24).  and  only  240  clock  hours 
of  classroom  instruction  are  needed  to 
qualify  as  an  eligible  program  (240 
divided  by  15  =  16).  If  a  student  takes 
24  clock  hours  a  week,  the  minimal 
requirement  in  clock  hours  for  a  full- 
time  student,  it  would  take  that  student 
only  10  weeks,  or  2V2  months,  to 
complete  an  eligible  program  and  only 
15  weeks,  or  less  than  four  months,  to 
complete  a  one-academic-year  program. 
Changes:  None. 

Issues  Relating  to  the  Proposed  Formula 

Comments:  Many  commenters 
believed  that  the  relationship  between 
clock  hours  and  credit  hours  proposed 
in  the  NPRM  was  unreasonable  and 
arbitrary.  Many  commenters  noted  that 
the  formula  did  not  take  outside 
preparation  into  account  in  determining 
credit  hours  and  that  absence  resulted 
in  too  many  classroom  hours  for  each 
credit  hour.  Several  commenters 
suggested  that  the  proposed  formula  be 
modified  to  reduce  the  number  of 
classroom  hours  for  each  credit  hour  in 
recognition  of  outside  preparation  for 
those  hours. 

Discussion:  In  proposing  this  formula 
in  the  NPRM.  the  Secretary  did  not 
include  outside  preparation  hours  as 
part  of  the  formula  because  of  the 
difficulty  of  independently  determining 
whether  the  number  of  outside  hours  an 
institution  might  claim  was  acciuate 
when  the  institution  applied  to  ED  for 
eligibility  for  a  program.  The  Secretary 
believed  that  such  a  failure  would  not 
have  a  significant  impact  on  most 
programs  covered  by  the  formula,  but 
the  Secretary  understood  that  it  would 
have  an  unfair  impact  for  certain 
programs.  However,  the  Secretary  agrees 
with  the  commenters  who  suggested 
that  the  formula  should  be  revised  to 
take  outside  preparation  into  account, 
yet  not  require  the  institution  to 
document  that  preparation. 

Following  the  si^estions  of  the 
commenters,  the  Secretary  has  reduced 
the  classroom  hours  required  for  each 
quarter  credit  hour  or  semester  credit 
hour  by  approximately  20  percent. 
Thus,  under  the  revised  formula,  each 
quarter  hour  must  have  20  rather  than 
25  classroom  hours  of  instruction,  and 
each  semester  hour  must  have  30  rather 
than  37.5  classroom  hours.  Further, 
based  upon  the  Secretary's  recognition 
that  vocational  educational  programs 
require  some  measure  of  outside 
preparation,  the  Secretary  will  presume 
that  each  program  that  must  be 
measured  under  the  formula  provides 
outside  preparation  at  least  equal  to  the 
hours  represented  by  the  difference 
between  the  proposed  formula  and  the 
final  formula,  and  institutions  will  not 
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have  to  document  that  outside 
preparation. 

Qtanges:  The  Secretary  has  revised 
$  668.8(d)  by  requiring  that  each  quarter 
hour  must  have  20  ra^er  than  25 
classroom  hours  of  instruction,  and  each 
semester  hour  must  have  30  rather  than 
37.5  classroom  hours. 

Conunents:  Many  commenters 

Eointed  to  the  standard  of  15  clock 
ours  per  semester  hour  and  10  clock 
hours  per  quarter  hour  as  an  acceptable 
norm  ror  the  number  of  clock  hours 
required  for  a  semester  or  quarter  hour. 
Several  commenters  pointed  to 
diffierences  between  the  proposed 
regulations  and  the  credit-hour 
standards  recognized  by  the  Department 
of  Veterans  Affairs  (VA)  for  its 
educational  assistance  programs  and  the 
Sodal  Security  Administration  (SSA) 
for  its  survivors'  benefits  program.  A 
number  of  commenters  objected  to  the 
Secretary's  proposal  because  it  does  not 
distinguish  between  modes  of 
instruction,  i.e.,  lecture  or  theory, 
laboratory,  and  shop  or  practicum. 

Discussion:  As  noted  m  the 
discussion  relating  to  accrediting 
agencies,  the  Secretary  believes  that  the 
ratio  of  15  clock  (lecture)  hours  for  one 
semester  hour  and  10  clock  (lecture) 
hours  for  one  quarter  hours  produces  an 
excessive  number  of  credit  hours 
because  those  ratios  do  not  take  into 
account  outside  preparation. 

Under  the  standard  unit  of  measuring 
credit  in  higher  education,  the  Carnegie 
Unit  of  Credit,  one  credit  hour  generally 
consists  of  one  hour  of  classroom  work 
and  two  hours  of  outside  preparation  a 
week  over  the  course  of  an  academic 
term.  For  example,  one  semester  hoiu' 
requires  one  hour  of  classroom  work 
and  two  hours  of  outside  preparation  a 
week  during  a  semester.  If  a  semester 
lasted  15  weeks,  one  semester  hour 
would  require  approximately  45  hours 
of  work.  If  a  formula  converts  clock 
hours  into  semester  hours  by  using  a 
15/1  formula,  that  formula  takes  into 
account  only  one/third  of  the  hours  of 
work  required  for  a  semester  hour. 

With  regard  to  commenters'  mention 
of  a  different  treatment  of  the 
relationship  between  clock  hours  and 
credit  hours  in  survivors'  beneBts 
programs  administered  by  the  SSA.  that 
agency  ciirrently  administers  no  beneRt 
program  that  involves  survivors 
enrolled  in  postsecondary  education. 
Moreover,  when  that  agency  did  have 
such  a  program,  it  did  not  establish  a 
relationship  between  clock  hours  and 
credit  hours.  It  merely  developed  a 
definition  of  a  full-time  student.  See  20 
CFR  404.369. 

With  ngud  to  the  VA's  treatment  of 
this  subject,  it  is  br  from  clear  after 


reading  the  relevant  statutes  and 
regulations  governing  the  VA  education 
benefit  programs,  20  U.S.C.  1788  and  38 
CFR  21.4270.  that  the  VA's  treatment  of 
the  clock-hour/credit-hour  relationship 
is  at  odds  with  the  approach  adopted  in 
these  final  reeulations. 

With  regard  to  the  failure  to  recognize 
modes  of  instruction,  the  Secretary 
believes  that  the  modified  final 
regulations  eliminate  any  need  to 
distinguish  between  those  modes. 

Changes:  None. 

Other  Comments 

Comments:  Most  commenters 
acknowledged  that  the  abuse  that  the 
Secretary  described  in  the  NPRM,  a 
purported  increase  in  the  quantity  of 
education  provided  in  vocational 
programs  created  solely  by  the 
conversion  of  the  measurement  of  those 
programs  from  clock  hours  to  credit 
hours,  is  a  serious  problem.  However, 
there  was  no  general  consensus  among 
the  commenters  as  to  the  best  way  to 
address  the  problem.  In  addition,  many 
commenters  disagreed  with  the 
Secretary's  proposed  solution. 

Discussion:  The  Secretary  appreciates 
that  the  commenters  understand  that  the 
abuse  described  in  the  NPRM  is  a 
serious  problem  and  is  disappointed  in 
the  lack  of  consensus  among  the 
commenters  with  regard  to  the  best 
solution  to  the  problem.  However,  the 
Secretary  believes  that  the  absence  of  a 
consensus  does  not  justify  inaction  in 
the  face  of  this  problem. 

Changes:  None. 

Comments:  Several  commenters  noted 
that  amendments  to  the  statutory 
definitions  in  the  H£A  of  the  terms 
"eligible  program"  and  "academic  year" 
by  the  Higher  Education  Amendments 
of  1992,  Public  Law  102-325,  negated 
any  need  for  these  regulations.  In  those 
new  statutory  definitions,  there  is  now 
a  requirement  that  an  eligible  program 
be  at  least  15  weeks  (or  in  some  cases 
10  weeks)  and  that  an  academic  year 
consists  of  at  least  30  weeks  of 
instructional  time. 

Discussion:  The  Secretary  agrees  that 
those  statutory  changes  help  in  reducing 
the  abuse  of  claiming  an  excessive 
number  of  credit  hours  for  a  program. 
However,  the  Secretary  believes  that 
these  changes  do  not  alleviate  the  need 
for  these  regulations  since  the  statutory 
changes  address  a  different  mode  of 
creating  excessive  credit  hours  for 
programs,  i.e.,  compressing  those 
programs  into  short  periods  of  time.  The 
statutory  change  does  not  address  the 
creation  of  excessive  credit  hours  for 
undergraduate  vocational  programs  by 
the  measurement  of  those  programs  in 
credit  hours.  Therefore,  the  Secretary 


believes  that  this  regulation  is  still 
needed  to  prevent  this  abuse. 

Changes:  None. 

Comments:  Many  commenters 
perceived  the  proposed  regulations  as 
an  intrusion  into  the  academic  affairs  of 
postsecondary  educational  institutions. 
Some  commenters  believed  that  the 
proposed  regulations  violate  sections 
103  of  the  Department  of  Education 
Organization  Act  and  432  of  the  General 
Education  Provisions  Act,  which 
prohibit  the  Secretary  and  other  officials 
of  ED  fit)m  exercising  any  direction, 
supervision,  or  control  over  the 
curriculum,  program  of  instruction, 
administration,  or  personnel  of  any 
educational  institution. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  As  the 
Secretary  stated  in  the  preamble  to  the 
NPRM,  these  regulatory  provisions  "are 
not  intended  to  and  do  not  interfere 
with  the  supervision  or  control  over  the 
curriculum,  program  of  instruction  or 
administration  of  an  educational 
institution."  55  FR  40148.  Nor  do  they 
intrude  into  the  academic  affairs  of 
postsecondary  educational  institutions. 
These  provisions  apply  only  to 
calculations  made  for  title  IV,  HEA 
program  purposes,  i.e.,  whether  a 
program  qualifies  as  an  eligible  program 
under  §  668.8.  and  the  amount  of  title 
IV,  HEA  program  assistance  that  a 
student  enrolled  in  an  eligible  program 
may  receive. 

Changes:  None. 

Comments:  Many  commenters  fell 
that  the  proposed  regulations  were 
discriminatory  against  students  in 
vocational,  trade,  and  technical 
programs. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  These 
regulations  are  designed  to  prevent 
institutional  abuses  of  the  title  IV,  HEA 
programs.  The  abuses  involve 
vocational  programs.  To  the  extent  that 
the  regulations  curb  or  prevent  further 
abuse,  the  regulations  do  not 
discriminate  against  students  enrolled 
in  vocational  programs.  The  regulations 
simply  ensure  that  these  students  are 
enrolled  in  eligible  programs  for  title  IV, 
HEA  program  purposes,  and  further 
ensure  that  the  students  receive  the  aid 
for  which  they  are  eligible,  if  the 
programs  in  which  they  enroll  are 
eligible  programs. 

Changes:  None. 

Comments:  Some  commenters 
complained  about  the  administrative 
burden  that  the  regulations  would 
impose  on  institutions  having  some 
eligible  programs  that  are  affected  by  the 
regulations  and  some  that  are  not.  Many 
commenters  argued  that  the  proposed 
regulations  would  require  an  institution 
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to  create  two  systems  for  determining  a 
student's  eligibility  for,  and  amount  of. 
title  rv.  HEA  program  assistance.  One 
system  would  govern  its  students 
enroUed  in  vocational  educational 
programs  covered  by  the  regulatory 
formula,  while  the  other  would  govern 
its  students  enrolled  in  educational 
programs  that  were  not  covered  by  the 
formula. 

Discussion:  The  Secretary 
understands  that  an  institution  may 
have  to  use  two  systems  for  determining 
its  students'  eligibility  for,  and  amount 
of,  title  IV.  HEA  program  assistance.  The 
Secretary  believes  that  the  revision  to 
§  668.8(c)  that  excludes  various  classes 
of  undergraduate  vocational  programs 
from  the  regulatory  formula  will  limit, 
and  in  ipany  cases  remove,  the  need  for 
institutions  to  use  two  systems. 
However,  an  institution  currently  makes 
distinctions  with  regard  to  its  students 
vis-a-  vis  the  title  IV,  HEA  programs.  For 
example,  distinctions  are  based  upon 
the  type  of  program  in  which  the 
student  is  enrolled,  a  student's 
enrollment  status,  and  whether  the 
student  is  a  regular  student.  In  any 
event,  the  small  administrative  burden 
that  some  institutions  may  face  does  not 
justify  inaction  given  the  seriousness  of 
the  problem. 
changes:  None. 

Comments:  Some  commenters  argued 
that  the  regulations  should  distinguish 
between  eligible  programs  that  are 
primarily  "academic"  in  nature  and 
those  that  are  strictly  "vocational." 

Discussion:  The  regulations 
distinguish  between  eligible  programs 
that  are  academic  in  nature  and  those 
that  are  vocational.  The  final  regulations 
apply  only  to  educational  programs  that 
qualify  as  part  of  an  eligible  institution 
under  the  HEA  because  the  programs 
are  vocational,  i.e.,  they  prepare 
students  for  gainful  employment  in  a 
recognized  occupation.  See 
S668.8(a)(2)(iii).(iv).or(v). 
Changes:  None. 

Comments:  Several  commenters 
predicted  that  institutions  would  add 
extra  clock  hours  of  instruction  to 
existing  educational  programs  in  order 
to  qualify  students  for  more  title  IV, 
HEA  program  assistance.  Many 
predicted  that  the  added  clock  hours 
would  be  in  the  form  of  shop  or 
extemship  credit. 

Discussion:  If  institutions  affected  by 
these  regulations  add  meaningful 


additional  training  to  their  educational 
programs,  students  in  those  programs 
should  be  eligible  for  title  IV.  HEA 
program  assistance  that  reflects  that 
additional  training.  However,  the 
Secretar)'  strongly  cautions  institutions 
from  adding  additional  clock  hours  with 
no  educational  value,  such  as  study 
halls,  in  order  to  qualify  students  for 
title  IV.  HEA  program  assistance,  or 
additional  assistance.  If  an  institution 
adds  clock  hours  of  the  latter  type,  it 
will  be  liable  for  any  title  IV,  HEA 
program  funds  it  receives  as  a  result  of 
that  addition,  and  may  be  terminated 
from  participation  in  the  title  IV,  HEA 
programs. 
changes:  None. 

Comments:  A  number  of  commenters 
predicted  that  the  loss  or  reduction  of 
eligibility  of  Federal  Pell  Grant  Program 
assistance  to  students  enrolled  in 
undergraduate,  short-term,  vocational 
training  programs  affected  by  these 
regulations  wall  result  in  a  greater 
student  dependency  on  Federal  Stafford 
loans,  and  will  increase  the  default  risk 
these  students  pose.  Many  commenters 
believed  such  a  consequence  would  be 
counterproductive  to  the  Secretary's 
initiative  to  reduce  defaults  in  the 
Federal  Stafford  Loan  and  Federal  SLS 
programs. 

Discussion:  The  Secretary  disagrees. 
As  the  Secretary  previously  stated, 
students  should  receive  the  title  IV, 
HEA  program  assistance  for  which  they 
qualify.  Moreover,  as  a  result  of  changes 
made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1992,  Public 
Law  102-325.  the  definition  of  an 
eligible  program  is  the  same  for  the 
Federal  Pell  Grant  Program  and  the 
Federal  Stafford  Loan  and  Federal  SLS 
Programs.  Therefore,  if  a  program  is  not 
an  eligible  program  for  the  Federal  Pell 
Grant  Program,  it  is  not  an  eligible 
program  for  the  Federal  Stafford  and 
Federal  SLS  Programs.  As  a  result,  these 
regulations  will  not  substantially 
increase  the  number  of  borrowers  in 
those  programs. 

Changes:  None. 

Comments:  Many  commenters  argued 
that  the  proposed  regulations  will  l^ve 
a  negative  impact  on  students  from  low- 
income,  disadvantaged  backgrounds 
who  enroll  in  the  undergraduate 
vocational  training  programs  affected  by 
these  regulations.  Many  of  these 
commenters  believed  that  the  proposed 
regulations  will  discourage  many  of 


these  students  from  pursuing 
postsecondary  education. 

Discussion:  The  Secretary  disagrees. 
These  regulations  will  protect  low- 
income,  disadvantaged  students  and  all 
other  students  from  being  victimized  by 
unscrupulous  schools  that  claim  to  offer 
a  quantity  of  education  that  is  greater 
than  the  quantity  of  education  they 
actually  provide.  Furthermore, 
commenters  provided  no  evidence  that 
these  regulations  would  discourage 
students  from  pursuing  postsecondary 
education. 

Changes:  None. 

Comments:  Some  commenters 
believed  that  the  proposed  regulations 
would  discourage  students  from 
attending  short-term  training  programs. 

Discussion:  The  Secretary  disagrees. 
These  commenters  have  provided  no 
evidence  to  substantiate  these  claims, 
and  the  Secretary  has  no  reason  to 
believe  that  this  will  occur. 

Changes:  None. 

Comments:  A  number  of  commenters 
believed  that  the  proposed  regulations 
would  have  a  serious  economic  impact 
on  many  postsecondary  institutions. 
Many  commenters  writing  on  behalf  of 
proprietary  institutions  believed  that  the 
proposed  regulations  would  force  many 
proprietary  schools  to  close.  Several 
commenters  objected  to  the  Regulatory 
Flexibility  Act  certification  in  Uie 
NPRM  on  the  grounds  that  the 
regulations  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Discussion:  If  these  regulations  have 
any  negative  economic  impact,  that 
impact  will  fall  almost  exclusively  on 
those  institutions  that  have  exaggerated 
the  educational  quantity  of  their 
educational  programs.  There  is  no 
evidence  that  suggests  that  these 
regulations  will  force  schools  to  close. 
Only  those  small  entities  that  perpetuate 
clock-hour-to-credit-hour  conversion 
abuses  would  be  impacted  by  these 
regulations  and  not  the  entire  sector  of 
small  institutions  that  are  classified  as 
small  businesses  or  organizations  under 
provisions  in  the  Regulatory  Flexibility 
Act. 

Changes:  None. 
[FR  Doc.  93-17512  Filed  7-22-93;  8:45  am] 
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85 37666 

91 ™ 37667 

92 - 37878 

94 36624.  38306.  38314. 

38316 

96 _ 37669 

98 „ „.3662S 

113 37670. 38462.  36467 

130 39163 

156 38163 

381 38090 


10CFR 

9 

30 

36- 

SO. 

170 

171 


...38665 

39130 

39103 

.39092.  39132 

<Xn)%)0 

» ODOOO 


20 

50.-.- 
80.... 
170.„ 
171... 


.39173 
..37884 
...36802 
..30174 
..3017S 
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4_ 
5- 

7 

loe. 
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12  cm 

264b 
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710- 
711_ 


7„.. 
24. 


.36764 
.36764 
.36764 
.36764 
.36764 


..38702 
..39430 
..36363 
..39434 

.^6474 

..36474 

..38730 

.38091 


14  cm 

21 .38702,  36703 

23 _ 36634 

25 36345.  36348.  36350. 

36362 

29. -..38702.  38703 

30 35860,  36130. 36131, 

.  36863, 36865. 38283, 38286. 

3^10. 

38511.38513.38516.39139, 

30436. 30437. 39439, 38440. 

39442 

71 36596 

r  ^^ww  ■■■*■■■■■■■  ■■  ■■■■■■!■  B  ■■■■  —  ■■  ■  ■  ■  ■  ■  J^J^iC^^f 

73 .38287 

93 - 39610 

97 38288,  38518 
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1 
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25 

29 


.36626 

36736 

38028 

.36116.36738.38642 
35411 
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36000. 35902. 35904. 35906, 

36627. 

38321 .  38540, 38701 .  36702! 
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785. 
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..36353 
.36363 
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.36353 
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286.. 
806. 
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1145 
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1700 


-38214 

.30486 
-38324 
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II 
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17  cm 

1. 
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.-36414 


230. 


-.37644 
—30619 
..-.36367 


240 36866.  37413. 37655 

249 -36367 


37445.  38092 

-38005 


.38290.38524.38964 

38524 
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276.. 
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260- 
271_ 
284- 


35 
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341 
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...37447 
...37671 
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...37671 
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.35862.  38167 
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24 
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21  cm 

5 
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.37884 


-.36008.  36133 
36059 


.30141 


73 36134 

178 37854 

291 38704 

510 36134.  37855.  38971 

520 36134,  38971.  39443 

522 - 38972 

524 - - 38^2 


14... 
55.... 
540. 
541. 


350 38541 

870._ _ 36290 

876 35416 


36-.. 
301_ 
540.. 
545.. 


.36867 
.35371 
.39094 
.39064 

.37052 
.39096 
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.39006 


22CFR 

120 

121 -. 

122 

123. 

124 

125 

126 
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128 
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39280 

39280 

39280 

39280 

39280 

39280 

.35864.  39280 

39280 

30280 

30280 


23CFR 

140 
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29  cm 

18 36496 

1400 - 35377 

1915- 35512 

2606 36377.  37991 

2610 38049 

2612 _ „_ 35377 

2615 35377 

2616 __ 35377 

2619 38050 

2622 35377,  37991.  38049 

2623 <35377.  37991 

2644 36051 

2676 „ 38052 


710.- 
712... 
713_, 
720.. 


.38142 
.38293 
.38973 

.38887 
.389S7 
.38987 
.38987 


30  cm 
206._.!!! 
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.37420 
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920., 
938.. 


..36135 
..36139 


906.. 
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38543 

38543 
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36867 
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31 
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341... 
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367........™ „_..39360.  39365 

356..— ■•...._....— .—..39380.  39363 

350 39360.  30382 

360 39360,  39361 

3d  1  »••....•• •.••••.••••.•« 393o0 

364 39360 

369 39368 

377-_ _„ 39360 
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3^0»«»«— ««»»»— —. ,38360 

387..- 39360 

393 — __ 39360 

396 33360 

380 39360 


.37770 
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28  cm 

0 

1 

5 - 


.35371 
..30444 
..37417 


501 

552 

33  cm 

100 36355.  38053.  38054. 

38055, 38298, 38299. 38300. 
36301.39144 

110 .„_ 36356 

1 17 36357, 

38056.  38145.  39146 
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1M 36141 

166 36357.  36587,  36866, 

38056;  38302. 38150. 38151 

334 37606,  37888 

Propo— d  Rutot: 

1 10 38100,  38101 

117 36628,  38108 

130 ™ 38893 

1 31 .38883 

132 38863 

137 38863 

334 37888 


34CFR 

12 

74 

75 

76 

77 

81 

86..... 

99 

200 
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230 
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300 

301 
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400 
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410 36869 
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413 36869 

414 „ 36869 

415 36869 

416 36869 

417 36869 

418 36869 

419 36869 

421 36869 


422.. 

423... 
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425... 
426... 
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431 
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441  ...... 
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471 
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4^ 
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490....... 
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491 36869 
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617 36869 
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636 36869 
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Prepotad  RuIm: 

361 38482 

631 38504 

632 38504 

633 38504 

634 38504 
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650 37890 

692..... 36110 


.36588 


36CFR 

51 
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1191 37052.  38204 

37CFR 
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2.... 
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ss CFR 

2....- 39152 

3 37856 
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21 38057 

36 37857 

Propoawl  RuIm: 

3 38104,38106 

14 39174 

21 38106.39488 

39CFR 

233 36598 

3001 38975 


40CFR 

51 38816 

52 37421.  37423.  37426. 

37658. 38058, 38060, 38816. 

39445 

82 36516 

85 36871 

131 36141 

180 36358. 

36359.  37861,38977.  38880. 

38153 

185 36358.  37862 

186 37867 

228 35884 

260 38816 

266 38816 

414 36872 

PropoMd  RuIm: 

Ch.  1 37450.  37991.  38546 

52 36905.  37450,  37453. 

38108,38326 

63 37778 

81 36908.  37453,  38108. 

38331 

82 .38735 

88 35420 

180 36366,37893 

186 36366.  39180 

261 36367 

300 37693 

372 36180 

42CFR 

405 

414 _. 

417 „. 

435 

436 


37994 

- 37994 

38062 

39092 

39092 

493 39154 

PropoMd  RuIm: 

51a 38995 

417 „..38170 

43CFR 

3730 38186 

3820 36186 

3830 38186 

3850 „ 38186 

PropoMd  RutM: 

11 39328 


PflbNc  Ijtnd  Ontara: 

6983 

6906 „.... 

6968 


.36602 
.35408 
.36409 


44  era 

65 

67 

354 


.38303.38305 

38083 

35770 


67 

45CFR 


.38333 


I  RuIm: 

400 39181 

1602 36910 

46CFR 

170 36601 

502 38648 
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15 36914 

171 36374 
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Ch.l 36630 

61 37894 
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39493, 39494 
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90 38549 

46CFR 

2 37868 

904 36363 
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913 36363 

915 36363 

916 36363- 

919 36363 

922 36149,  36363 

935 37868 

937 36149 

952 36149,  36363 

970 36149,36353 

PrapoMdRulM: 

909 38340 

917 36918 

952 38340 

970 38340 

1823 37697 

1852 37697 

49  CFR 

37 38204 

218 36605 

229 36605 
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LIST  OF  PUBUC  LAWS 


No  puMc  bills  which 
hove  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  ir>dusion 
In  today's  Llet  of  PubUc 
Lanre. 

Last  LM  July  22,  1993 


19  93 


UMI 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  selea 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R. 


MD    20747 


VOL 
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Public  Laws 


103d  CongfMt,  1st  SmsIoo,  1993 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legistedve  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregulariy  upon  enactment,  for  the  108d  Congress.  1st  Session,  I99a 

On^jJluall«(«  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  tor  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptioiis  CDrder  Form 

CiMfge  your  order. 
I — I  YES,  enter  my  subscripcion(s)  as  follows: 


OMw  PiocaMing  CedK 

*  6216 


S3 


^    ^    ^ 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBUC  LAWS  for  the  103d  Congress,  1st  Session.  1993  for  $156  per  subscription. 

TThc  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  bandlmg  and  are  subject  to  change. 


(Company  or  Personal  Name) 
(Additioial  address/attention  line) 


(Street  address) 


(Please  type  or  print) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
Mayti 


YES    NO 
ywir  name/addren  available  to  other  maikrs?  CH   CH 


Please  Choose  Method  of  niyment: 

I — I  Check  I^ble  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    \-\~\ 
I — I  VISA  or  MasterCard  Account 

I  I  I  N  I  I  I  I  I  I  I  I  I  I  I  I  I  n 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(1/93) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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m)  512-2233 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   •maa  ^.  _^ 
^             "*•»<*                                                                         Charge  your  order. 

\rt?C  If 9  onyl 

M-  MltiD^  please  send  me  the  following  indicated  publications:  To  tax  your  ordtra  ■nd  lnquirtM-(202)  SI  2-2250 


k.  ^  J 


P'/^:'.! 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


AH  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Pleeae  Type  or  Print 
2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documentt 
n  GPO  Deposit  Account        I    I    1    I    I    I    I    I "  □ 
[J  VISA  or  MasterCard  Account 


I    I    I    I    I    I    I    I    I 


(City,  Sute,  ZIP  Code) 
1 J- 


(Credit  card  expiration  date) 


Thank  yom  for  your  order! 


(Daytime  phone  including  area  code) 


(Signatuie) 
4.  MaU  T»:  New  Orders,  Superintendent  of  Documents,  PX).  Boot  371954.  Pittsburgh.  R\  15250-7954 


(Rm  12/91) 


VOL 


mJ  I    IJHHHHMMMHMHHHHtl 

CD 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  Jamiaiy  1.  1993 

The  GUIDE  and  the  SUPn^EMENT  should 
be  used  together.  This  useful  rderence  tool, 
compiled  horn  agency  regakUons,  is  des^pied 
to  assist  anyone  with  Fsdenl  raooidkBepiiig 
obligations. 

The  various  abstracts  in  the  GUQK  tall  the 
user  (1)  what  records  must  ha  kept,  (2)  who  BUil 
keep  them,  and  (3)  how  long  they  must  be  kept 

The  GUIDE  is  fonnatted  and  mmiberad  to 
parallel  the  CODE  OF  FEDQIAL  RBGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Regisin;  National  Archives  and  Records 
Administralion. 


Superintendent  of  Documents  Publications  Order  Fbrm 
I — I  YES,  please  send  me  the  following: 


OM*r 

* 


CfMigajfour  ontor. 
M  Ettfl 

To  fu  your  orders  (20^  512-2259 


MlLiM 


-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

-copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change 


International  customers  please  jkU  25%.  Prices  inchide  regular  domestic 


(Corapaqr  or  Personal  Name) 


(Fkase  type  or  prim) 


(Slreei  addiem) 


(City,  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Cider  No.) 


YES    NO 

tootheranilmTlI]  Q 


Please  Choose  Method  of  Riyiiieiit: 

I I  Check  Pi^le  to  the  Superintendent  <^  Documents 

LJ  GPO  Deposit  Account        I    I    I    t    I    I    I    l~n 
LJ  VISA  or  MasterCard  Account 


r~\    j     j     I  (CndK  cant  expiralian  dale) 


I  I  1  M  I  I  I  I  I  I  I  I  I  I  I  I  |-m 


Thank  you  fiw 
your  order! 


(Authorizing  Signatufc)  tsm) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
PXX  Box  371954.  Pittsburgh,  R\  15250-7954 


y 


/di^OxJLuu./Lu^ 


Mf*t^  ^'  ^V 


Public  Papers 
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This  section  of  ths  FEDERAL  REQISTER 
contains  regulatory  documents  having  general 
applicabiiity  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  ReguMone  Is  sold  by 
the  Supeifntsndent  of  Documents.  Pricee  of 
new  bootcs  ere  listed  In  the  tkst  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

5  CFR  Chapter  XXN 
12CFRPart336 

Rm  3064-AA07. 3200-AAOO  and  3209-AA16 

Supplemental  Raqulramanta  for 
Rnancial  Diacloaura,  Qualiflad  Trutta, 
and  Cartificataa  of  Divaatltura  for 
Employaaa  of  tha  Fadaral  Dapoait 
Inauranca  Corporation 

AGENCY:  The  Federal  Deposit  Insurance 
Corporation.  (FDIQ. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (the 
Corporation),  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE). 
is  issuing  interim  financial  disclosure 
requirements  for  officers  and  employees 
of  the  Corporation.  This  interim  rule 
revokes  the  Corporation's  current 
financial  disclosure  regulations  and 
promulgates  substantially  similar 
regulations,  which  are  designed  to 
supplement  the  Executive  Branch 
Financial  Disclosure.  Qualified  Trusts, 
and  Certificates  of  Divestiture 
requirements  issued  by  OGE. 
DATES:  This  interim  rule  is  effective  July 
26. 1993.  Comments  are  invited  and 
must  be  received  on  or  before 
September  24, 1993. 
ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary. 
Attention:  Room  F-400.  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW..  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  room  F-402, 
1776  F  Street.  NW.,  Washington,  DC 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  (FAX  number:  (202)  898- 
3838.]  Comments  will  be  available  for 
inspection  in  the  FDIC  Reading  Room, 
room  7118.  550  17th  Street,  NW., 


Washington,  DC  on  business  days 
between  9  am  and  4:30  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  A.  Corigliano,  Assistant 
Executive  Secretary  (Ethics),  (202)  898- 
7272,  or  Richard  M.  Handy,  Ethics 
Program  Manager,  (202)  898-7271, 
Office  of  the  Executive  Secretary,  1776 
F  Street,  NW..  Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  7, 1992,  OGE  published,  for 
codification  at  5  CFR  part  2634.  an 
interim  rule  pertaining  to  Executive 
Branch  Financial  Disclosure,  Qualified 
Trusts,  and  Certificates  of  Divestiture, 
which  revised  the  public  and 
confidential  financial  disclosure 
systems  for  executive  branch 
employees,  pursuant  to  title  I  of  the 
Ethics  in  Government  Act  of  1978  (Pub. 
L.  95-521,  as  amended).  See  57  FR 
11800-11830  (April  7, 1992),  as 
corrected  at  57  FR  21854-21855  (May 
22, 1992)  and  57  FR  62605  (December 
31, 1992).  Pursuant  to  5  CFR  2634.103, 
executive  agencies  are  authorized  to 
publish  supplemental  regulations  as 
necessary  to  address  special  or  imique 
agency  circumstances,  subject  to  OGE 
concurrence.  This  interim  rule  is 
necessary  to  supplement,  for  the 
Corporation,  the  financial  disclosure 
requirements  issued  by  OGE  because  it 
implements  statutory  restrictions  which, 
though  not  generally  applicable  to 
employees  of  the  executive  branch,  are 
expressly  applicable  to  certain  holdings 
and  financial  interests  of  Corporation 
officers  and  employees.  In  addition  to 
implementing  statutory  restrictions,  the 
interim  rule  addresses  reporting  relating 
to  potential  conflicts  of  interest  unique 
to  the  Corporation's  role  as  an  insurer  of 
Federal  depository  institutions  and  as 
primary  and  secondary  regulator  of 
member  institutions  of  the  Bank 
Insurance  Fund  and  the  Savings 
Association  Insurance  Fund.  Also 
accomplished  by  the  interim  rule  is  the 
added  designaiion  of  FDIC  Form  2410/ 
05  to  the  new  SF  450,  Confidential 
Financial  Disclosure  Report  for 
purposes  of  meeting  the  operational 
needs  of  the  Corporation's  Employee 
Ethics  Program. 

The  interim  rule  continues  the 
Corporation's  Employee  Ethics  Program 
requirements  for  disclosure: 


(1)  By  all  employees  of  interests  in 
securities  of  Corporation  insured 
depository  institutions; 

(2)  By  covered  employees  of 
ind^tedness:  and 

(3)  By  covered  employees  of  credit 
card  obligations  in  insured  state 
nonmember  banks.  The  interim  rule 
provides  for  the  discontinuation  of  a 
requirement  that  covered  employees  file 
a  report  of  employment  upon 
resignation  from  the  Corporation  to 
accept  employment  in  the  private 
sector. 

Unique  Corporation  specific 
circumstances  exist  in  the  provisions  of 
12  U.S.C  1812(e)(2)(B),  which  prohibits 
any  member  of  the  Corporation's  Board 
of  Directors  fit)m  holding  stock  in  any 
insured  depository  institution  or 
depository  institution  holding  company 
as  well  as  from  holding  a  position  as  an 
officer  or  director  of  any  insured 
depository  institution,  depository 
institution  holding  company.  Federal 
Reserve  bank,  or  Federal  home  loan 
bank.  Although  not  driven  by  statute, 
the  Corporation's  Board  of  Directors, 
because  of  the  Corporation's  role  as 
insurer  and  primary  and  secondary 
regulator  of  depository  institutions,  has 
historically  made  applicable  to  all 
employees  a  prohibition  against  the 
acquisition,  during  the  terms  of  their 
employment,  of  securities  of  depository 
institutions  insxired  by  the  Corporation 
and  a  requirement  for  recusal  from 
matters  affecting  an  institution,  the 
securities  of  which  an  employee 
acquired  prior  to  his  or  her  Corporation 
employment  or.  in  certain  instances,  the 
date  of  enactment  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Enforcement  of  the  aforementioned 
prohibitions  is  accomplished  by  a 
requirement  for  the  completion  by  all 
the  Corporation's  new  entrants  of  FDIC 
Form  2410/07,  "Interest  in  Securities  of 
FDIC  Insured  Depository  Institutions." 
This  requirement  will  be  continued 
under  this  interim  rule. 

In  addition,  sections  212  and  213  of 
title  18  of  the  United  States  Code 
prohibit  the  offer  of  certain  loans  and 
gratuities  to,  and  the  acceptance  of 
certain  loans  and  gratuities  by, 
examiners  of  federally  insured 
depository  institutions,  including  those 
employed  by  the  Corporation.  The 
Corporation's  Board  of  Directors  has 
historically  required  that  certain 
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iployBW  racuM  themselvM  from 
paitidpation  in  «ny  matter  involving  an 
msured  depository  institution  from 
which  thcnr  have  extensions  of  credit 
and  prdiiDited  certain  employees  from 
borrowing  from  certain  duses  of 
creditors.  Enforcement  of  these 
restrictions  and  prohibitions  is 
accomplished  by  requiring  appointive 
directors,  ofBcers,  certain  senior 
employees,  all  bank  examiners,  and 
other  designated  employees  to  file  FDIC 
Form  2410/06.  "Confidential  Report  of 
Indebtedness"  and  designated 
employees  of  the  Division  of 
Supervision  to  file  FDIC  Form  2410/10, 
"Statement  of  Credit  Card  Obligation  in 
Insured  State  Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention-Notice  of  Disqualification." 

Pursuant  to  12  U.S.C  1819(a).  the 
Corporation  has  independent  statutory 
authority  to  issue  regulations  to 
implement  the  prohibitions  set  forth  in 
section  2  of  the  Federal  Deposit 
Insurance  Act  and  18  U.S.C.  212  and 
213.  Nevertheless,  the  Corporation  has 
determined,  because  of  the  obvious 
relationship  of  these  prohibitions  to 
regulations  implemented  by  OGE,  to 
include  the  collection  of  disclosure 
forms  necessary  to  enforce  the 
prohibitions  in  supplemental 
regulations  issued  under  5  CFR  part 
3202,  an  approach  with  which  OCE 
agrees.  The  Corporation  is  also  hereby 
revoking  its  old  reporting  requirements 
contained  in  12  CFR  336.24-336.Z8. 
Until  issuance  of  a  separate 
supplemental  standards  regulation,  the 
Corporation  is  temporarily  retaining,  in 
12  CFR  part  336,  its  existing  standaurds 
of  conduct  regulations  (with  an  updated 
authority  citation),  which  for  the  most 
part  have  been  superseded  by  OGE's 
Standards  of  Ethical  Conduct  for 
executive  branch  employees,  as  codified 
at  5  CFR  part  2635. 

In  addition  to  the  aforementioned 
reporting  requirements,  the  Corporation 
has  in  the  pi^  required  that  employees 
resigning  from  the  Corpcnation  to  accept 
employment  in  the  private  sector 
complete  a  "Confidential  Report  Of 
Employment  Upon  Resignation,"  FDIC 
Form  2410/08.  The  report  required  the 
disclosure  of  information  concerning  an 
employee's  prospective  employer,  the 
nature  of  its  business  or  activities,  the 
position  to  be  occupied  by  the 
employee,  the  dates  of  negotiation  for 
the  employment,  and  the  employee's 
official  involvement,  if  cuiy,  with  the 
prospective  employer.  The  purpose  of 
the  report  was  to  ensure  employee 
compliance  writh  criminal  conflict  of 
interest  provisions  governing  the 
negotiation  of  employment  (18  U.S.C 
206)  and  post-employment  activities  (18 


U.S.C  207).  However,  the  Corporation 
has  learned  from  experience  that 
enforcement  of  the  reporting 
requirement  is  difficult  and  that  the 
information  obtained  has  little  value. 
Since  the  burden  of  this  particular 
information  collection  has  outweighed 
its  benefits,  the  interim  rule,  by  its 
revocation  of  12  CFR  336.26, 
discontinues  the  requirement  for  filing  a 
confidential  report  of  employment  upon 
resignation. 

n.  Analysis  of  Regulation 

Section  3202.101    General  Provisions 

Section  3202.101  sets  forth  general 
information  regarding  the  purpose  of 
this  supplemental  Corporation 
regulation,  identifies  with  whom  the 
reports  required  by  this  part  must  be 
filed,  and  provides  notice  of  the 
retention  schedule  for  the  reports 
collected  and  their  lack  of  availabihty  to 
the  general  public. 

Section  3202.102    Confidential 
Financial  Disclosure  Reports  (SF  450. 
FDIC  Form  2410/05) 

Section  3202.102  adds  the  designation 
of  FDIC  Form  2410/05  to  the  SF  450, 
Executive  Branch  Personnel 
Confidential  Financial  Disclosure 
Report,  to  accommodate  the 
Corporation's  need  for  a  three-part 
document. 

Section  3202. 1 03    Confidential  Report 
of  Interest  in  FDIC-Insured  Depository 
Institution  Securities  (FDIC  Form  2410/ 
07) 

Section  3202.103  imposes  upon  all 
Corporation  employees  a  requirement  to 
file  a  report  of  any  direct  or  indirect 
interest  in  the  securities  of  depository 
institutions  insured  by  the  Corporation. 
In  addition,  this  section  identifies  the 
circumstances  which  give  rise  to  the 
filing  requirement,  briefly  describes  the 
type  of  information  which  is  required  to 
be  disclosed,  and  requires  a  certification 
that  the  employee  has  read  and 
understands  the  rules  governing 
ownership. 

Section  3202. 1 04    Confidential  Report 
of  Indebtedness  (FDIC  Form  2410/06) 

Section  3202.104  identifies  those 
Corporation  employees  who  are 
required  to  file  a  confidential  report  of 
indebtedness,  specifies  when  the  report 
must  be  filed,  and  briefly  describes  the 
type  of  information  which  must  be 
disclosed. 


Section  3202.105    Confidential 
Statement  of  Credit  Card  Obligation  in 
Insured  State  Nonmember  Bank  and 
Acknowledgement  of  Conditions  of 
Retention — Notice  of  Disqualification 
(FDIC  Form  2410/10) 

Section  3202.105  identifies  the 
employees  who  must  meet  the  filing 
requirement,  the  circumstances  which 
give  rise  to  the  reporting  requirement, 
the  time  period  within  which  the 
reporting  requirement  must  be  met,  and 
a  brief  description  of  the  information 
which  must  be  disclosed. 

m.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

The  Board  of  Directors  has  found 
good  cause  piusuant  to  5  U.S.C  553(b) 
for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  efiectiveness  as 
to  these  interim  rules  and  repeal.  The 
reason  for  this  determination  is  that  it 
is  important  to  a  smooth  transition  from 
the  Corporation's  prior  disclosure  rules 
to  the  new  executive  branch-wide 
financial  disclosure  regulations  that 
these  rulemaking  actions  take  place  as 
soon  as  possible.  Furthermore,  this 
rulemaking  is  related  to  the 
Corporation's  organization,  procedure 
and  practice. 

Nonetheless,  this  is  an  interim 
rulemaking,  with  provision  for  a  60  day 
public  comment  period.  The  Federal 
Deposit  Insurance  Corporation  will 
review  all  comments  received  during 
the  comment  period  and  will  consider 
any  modifications  that  appear 
appropriate  in  adopting  these  rules  as 
final,  with  the  concurrence  of  the  Office 
of  Government  Ethics. 

Regulatory  Flexibility  Act 

The  Board  of  Directors  has  concluded 
that  the  interim  rule  will  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  Board  of  Directors 
therefore  hereby  certifies  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  605)  that  the  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et.  seq.). 

Paperwork  Reduction  Act 

The  Board  of  Directors  has 
determined  that  this  regulation  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperworic  Reduction 
Act  (44  U.S.C  chapter  35). 
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UstofSubjecti 
5  CFR  Part  3202 

Administrative  practice  and 
procedure,  Conflict  of  interests. 
Financial  disclosure.  Privacy.  Repoiting 
and  recordkeeping  requirements. 

12  CFR  Part  336 

Conflict  of  interests. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Deposit  Insurance 
Corporation,  in  concurrence  with  the 
Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  title  12.  chapter  m,  part 
336,  of  the  Code  of  Federal  Regulations, 
as  follows: 

TITLE  5-(AMEN0E0] 

1.  A  new  chapter  XXn  consisting  of 
Part  3202  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  XX»-FEOERAL  DEPOSIT 
INSURANCE  CORPORATION 

PART  3202-^UPPLEMENTAL 
FINANCIAL  DISCLOSURE 
REQUIREMENTS  FOR  EMPLOYEES  OF 
THE  FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

s«. 

3202.101  Genard  Provisions. 

3202.102  Confidential  Financial  Disclosure 
Reports  (SF  450,  FDIC  Form  2410/05). 

3202.103  Confidential  Report  of  Interest  in 
FDIC  Insured  Depository  Inititution 
Securities  (FDIC  Fonn  2410/07). 

3202. 104  Confidential  Report  of 
Indebtedness  (FDIC  Form  2410/06). 

3202.105  Confidential  Statement  of  Oedit 
Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  of 
Retention — ^Notice  of  Disqualification 
(FDIC  Form  2410/10). 

Authority:  5  U.S.C  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  12 
U.S.C  1819(a);  26  U.S.C.  1043;  E.0. 12674, 
54  FR  15159,  3  CFR.  1989  Comp.,  p.  215,  as 
modified  by  E.0. 12731, 55  FR  42547,  3  CFR, 
1990  Comp.,  p.  306;  5  CFR  2634.103. 

13202.101    Qeneral  proviaione. 

(a)  Purpose.  This  part  establishes  for 
officers  and  employees  of  the  Federal 
Deposit  Insurance  Corporation  (the 
Corporation)  financial  disclosure 
requirements  in  addition  to  the  public 
and  confidential  financial  disclosure 
reports  required  pursuant  to  5  CFR  part 
2634,  subparts  B  and  I.  This  part  also 
prpvides  for  the  added  designation  of 
FDIC  Form  2410/05  to  the  SF  450, 
Confidential  Financial  Disclosure 
Report. 

(b)  Filing  requirements.  The  reporting 
individual  shall  file  the  financial 
disclosure  and  other  reports  required 


under  5  CFR  part  2634  and  §§  3202.102- 
3202.105  with  his  at  her  assigned 
Deputy  Ethics  Coxmselor. 

(c)  Custody  and  denial  of  public 
access. 

(1)  Any  report  filed  with  the 
Corporation  imder  §§  3202.102- 
3202.105  shall  be  retained  by  the 
Corporation  for  a  period  of  six  years 
after  receipt  After  the  six-year  period, 
the  report  shall  be  destroyed  unless 
needeid  in  an  ongoing  investigation.  See 
also  FDIC  Employee  Financial 
Disclosure  Statements  Privacy  Act 
system  of  records  (1  FDIC  Law, 
Regulations,  and  Related  Acts  (FDIC) 
2209):  see  also  the  C)GE/GOVT-2 
Privacy  Act  system  of  records,  for  the 
reports  filed  under  §  3202.102. 

(2)  The  reports  filed  pursuant  to 
§§  3202.102-3202.105  are  confidential. 
No  member  of  the  public  shall  have 
access  to  such  reports,  except  pursuant 
to  the  order  of  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act.  See  5  U.S.C  5S2a  and  the  FDIC 
Employee  Financial  Disclosure 
Statements  Privacy  Act  system  of 
records. 

13202.102  Confidential  HnancM 
Discloaure  Repofta  (SF450.  FDIC  Form 
241005). 

The  SF  450.  Executive  Branch 
Per8(»mel  Confidential  Financial 
Disclosxire  Report,  will  also  carry  FDIC 
Form  Number  2410/05.  The  structure 
and  operations  of  the  Corporation's 
Employee  Ethics  Program  dictate  that 
the  form  be  printed  in  three  parts, 
consisting  of  an  original  and  two  self 
copies. 

13202.103  Confidential  Report  oflntareM 
in  FDIC  Insured  Oepoehory  Institution 
Securitiea  (FDIC  Form  2410/07). 

(a)  Who  must  file/when.  All  FDIC 
employees  shall  file  an  FDIC  Form 
2410/07  (Report  of  biterest  in  FDIC 
Insured  Depository  Institution 
Seciuities)  within  30  days  of  the  date  of 
entrance  on  duty.  Thereafter,  an 
updated  FDIC  Form  2410/07  shall  be 
filed  only  if: 

(1)  An  interest  in  an  FDIC  insured 
depository  institution  is  acquire^ 
subsequent  to  the  commencement  of 
employment  through  a  change  in 
marital  status  or  by  gift,  inheritance,  or 
other  personal  circumstances  beyond  an 
employee's  control,  in  which  case  an 
employee  shall  file  FDIC  Form  2410/07 
within  30  days  of  acquiring  the  interest; 
or 

(2)  A  previously  acquired  interest  in 
a  non-FDIC  insured  entity  becomes  an 
interest  in  an  FDIC  insured  depository 
institution  as  the  result  of  merger, 
acquisition,  or  other  change  in  corporate 


ownership,  or  rhaiiy^  in  insurance 
statiis,  in  which  case  an  employee  shaO 
file  FDIC  Form  2410/07  within  30  days 
of  the  entity's  conversion  to  an  FDIC 
insured  status;  or 

(3)  An  employee  divests  himself  or 
herself  of  a  previously  reported  interest 
in  FDIC  decision  or  an  FDIC  insiired 
depository  institution,  in  which  case  an 
employee  shall  file  FDIC  Form  2410/07 
as  soon  as  possible  after  divestiture  to 
Cocilitate  the  removal  of  any  related 
disqualifications. 

(b)  Report  contents.  Each  report  filed 
pursiiant  to  this  section  shall  include: 

(1)  In  part  I: 

(i)  A  brief  description  of  any  direct  or 
indirect  interest  in  the  securities  of  an 
FDIC  insiired  depository  institution  or 
affiliate,  including  a  depository 
institution  holding  company,  and  the 
date  and  manner  of  acquisition  or 
divestiture;  and 

(ii)  A  brief  description  of  any  direct  or 
indirect  continuing  financial  interest 
through  a  pension  or  retirement  plan, 
trust  or  other  arrangement,  including 
arrangements  resulting  from  any  current 
or  prior  employment  or  business 
association,  with  any  FDIC  insured 
depository  institution,  affiliate,  or 
depository  institution  holding  company: 
and 

(2)  In  part  n.  a  certification 
acknowledging  that  the  employee  has 
read  and  understands  the  statements 
and  instructions  contained  therein. 

13202.104   CenfMantW  Report  of 
IndeMedneee  (FDIC  Form  2410M»). 

(a)  Who  must  file/when.  Within  30 
days  of  entrance  on  duty  and  annually 
thereafter,  a  confidential  report  of 
indebtedness  must  be  filed: 

(1)  As  a  supplement  to  the  Public 
Financial  Disclosure  Report  (SF  278), 
by: 

(i)  Members  of  the  Board  of  Directors, 
except  the  Comptroller  of  the  Currency 
and  the  Director  of  the  Office  of  Thrift 
Supervision; 

(ii)  Any  assistant  or  deputy  to  the 
Board  of  Directors  or  to  an  individual 
board  member  or  any  assistant  to 
assistant  or  deputies  to  the  Board  of 
Directors  or  to  individual  Board 
members  except  persons  employed  by 
the  Office  of  the  Comptroller  of  the 
Currency  or  the  Office  of  Thrift 
Supervision;  and 

(iii)  Division  and  office  heads  and 
persons  immediately  subordinate 
thereto; 

(2)  As  a  supplement  to  the  Executive 
Branch  Personnel  Confidential 
Financial  Disclosxire  Report  (SF  450^ 
FDIC  Form  2410/05),  by:  ' 

(i)  Persons  employed  by  the  Division 
of  Supervision  as  bank  examiners  in  job 
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teriw  570;  oomplianoe  examioeis  in  Job 
wrlM  301:  and 

(ii)  All  othar  amplojreaa  of  the 
DivisiaB  of  Soporvision  and  the 
Divlaion  of  Raaolutions  at  or  above  the 
grade  13. 

(b)  Aeport  contents.  Eadi  canfidmtial 
r^oft  of  indebtedness  filed  pursuant  to 
this  sectioD  shall  include: 

(1)  In  pert  I,  infannatian  on  any 
indebtednees  of  the  employee,  his  or  her 
spouse,  and/or  dependent  child,  which 
is  evidenced  by  s  credit  card  issued  by 
an  FDK:  insured  depository  institution, 
indudins  Um  type  of  card,  the  year  of 
receipt,  the  name  and  location  of  the 
isstier.  and  the  total  Una  of  credit, 
regardless  of  the  amount  outstanding; 
and 

(2)  hi  part  n.  infonnation  cm  other 
indebtedness  of  the  employee,  his  or  her 
spouse,  snd/or  dependent  child,  at  any 
time  during  the  reporting  period  and 
regardless  of  amount,  to  a  federally 
insured  finandal  institution,  or  any 
sulMidiary  or  affiliate  thereof,  including 
mortgages  and  other  consumer  debt  not 
reported  in  part  I.  With  renect  to  eech 
creditor,  an  employee  shall  disclose  the 
type  of  liability,  the  name  and  location 
of  the  creditor,  the  year  the  debt  was 
incurred,  the  term  of  the  loan,  and 
either  the  original  or  outstant^ng 
balance. 


i(FDICFenna4ianO). 

(a)  Who  must  file/when.  Within  30 
days  of  acquiring  a  credit  card 
obligation  to  an  insured  state 
nonmember  bank  headquartered  outside 
of  the  nnployee's  region  of 
employment,  a  "Statement  of  Credit 
Card  CX>ligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  of 
Retention-Notice  of  Disqualification," 
FDIC  Form  2410/10,  must  be  filed  by: 

(1)  The  Executive  Director  of  the 
Divisions  of  Supervision  and 
Resolutions; 

(2)  The  Director  of  Supervision: 

(3)  The  holder  of  any  position 
immediately  subordinate  to  the  Director 
of  Supervision; 

(4)  An  Assistant  Director,  Regional 
Director.  Deputy  Regional  Director,  or 
an  Assi^ant  Regional  Director;  and 

(5)  An  examiner,  assistant  examiner, 
compliance  examiner,  or  other  covered 
empiQiree  of  the  Division  of  Supwvision 
at  or  above  a  grade  13  level. 

(b)  Report  contents.  Each  statement 
filed  pursuant  to  this  section  shall 
disclose  the  name  of  any  Corporation 
insured  state  nonmember  depository 


institution  oxitside  of  the  emplovee's 
region  of  assignment  from  which  he  or 
she  has  received  a  credit  card  and  shall 
include  certification  that  the  credit 
cards  listed  were  obtained  only  under 
such  terms  and  conditions  as  are 
available  to  the  general  public,  that  the 
line  of  credit  does  not  exceed  $10,000, 
and  that  the  employee  is  aware  of  and 
understands  the  requirement  for  self- 
disqualification  from  participation  in 
matten  affecting  the  creditora 
identified. 

By  Order  of  the  Board  of  Directon. 

Datsd  «t  WHhington.  DC  this  24th  day  of 
November.  1992. 

Federal  Deposit  Inauiance  Coiporaticm. 
Beyle  L-RebiMMB. 
Executive  Saoetafy. 

Approved:  hily  14, 1903. 
Stephen  D.  Potta, 
Director,  Office  ofGoveriuxtent  Ethics. 

12  CFR  CHAPTER  M-(AatENOEO] 

PART  33S-EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

1.  The  authority  citation  for  part  336 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  7301;  12  U.S.C 
1819(a):  MC  502(a).  E.0. 12674, 54  FR 15159, 
3  CFR.  1989  Comp.,  p.  215,  as  modified  by 
E.0. 12731, 55  FR  42547, 3  CFR,  1990  Comp., 
p.  306;  E.a  11222, 3  CFR.  1964-1965  Comp., 
p.  306.  a*  modified:  5  CFR  2635.403(8), 
2635.803. 2637.101(a). 

2.  Part  336  is  amended  by  removing 
and  reserving  subpert  D,  S§  336.24- 
336.28. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  24th  day  of 
November,  1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rflfaiaeaa, 
Executive  Seciefaiy. 

(FR  Doc  93-17612  Filed  7-23-93: 8:45  am] 
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NUCLEAR  REGULATORY 
COMIMISSION 

10  CFR  Pwts  30, 40, 70,  and  72 
RIN31S0-AO0t 

Decomml— toning  Recofdtoeping  and 
Ucenaa  Termination:  Documentation 
Addttiona 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACnow:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commissicm  (NRC)  is  amending  its 
regulations  to  reqmre  holders  of  a 
specific  licMise  for  possession  of  certain 


byproduct  material,  soiuce  material, 
special  nuclear  material,  or  for 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  %vaste  to 
prepare  and  maintain  additional 
dociunentation  that  identifies  all 
restricted  arees  where  licensed  msterials 
and  equipment  were  stored  or  used,  all 
areas  outside  of  restricted  areas  where 
documentation  is  required  under 
current  decommissioning  regulations  for 
unusual  occurrences  or  spills,  all  areas 
outside  of  restricted  areas  where  waste 
has  been  buried,  and  all  areas  outside  of 
restricted  areas  containing  material  such 
that  if  the  license  were  terminated,  the 
licensee  would  be  required  to 
decontaminate  the  area  or  seek  special 
approval  for  disposal.  The  final  rule  also 
requires  licensees  to  submit  specific 
information  at  the  time  of  final 
decommissioning  on  decontaminated 
equipment  that  had  been  involved  in 
the  licensed  activity  that  will  remain 
onsite  at  the  time  of  license  termination. 
The  information  required  by  these 
amendments  will  provide  greater 
assurance  that  decontamination  and 
decommissioning  of  licensee  facilities 
have  been  carried  out  in  accordance 
with  the  Commission's  regulations. 
EFFECTIVE  DATE:  October  25, 1903. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Carl  Feldman,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
R^latory  Commission.  Washington, 
DC  20555,  telephone  (301)  492-3883. 

SUPPLEMENTARY  INFORMATION: 

Background 

NRC  licensees  subject  to  the 
requirements  of  10  CFR  Parts  30,  40,  70. 
and  72  who  wish  to  terminate  their 
licenses  must  decontaminate  all 
contaminated  fedUties  and  sites 
according  to  NRC  requirements  before 
the  NRC  can  authorize  the  termination 
of  the  license.  Therefore,  the  licensee's 
application  for  license  termination,  and 
other  records  on  decommissioning 
available  from  the  licensee,  must 
contain  sufficient  information  on  the 
residual  radioactivity  levels  in  the 
licensee's  facilities  and  sites  to  allow 
the  NRC  staff  to  make  a  determination 
on  whether  the  licensee's  facilities  and 
sites  can  be  released  for  imrestricted 
use. 

A  General  Accounting  Office  (GAO) 
report,  "NRC  Decommissioning 
Procedures  and  Criteria  Need  to  Be 
Strengtiiened"  (GAO/RCED-89-119. 
May  26, 1989),  indicated  incomplete 
recordkeeping  as  a  potential  problem. 
The  issue  was  also  discussed  by  the 
NRC  at  the  hearing  before  the  Energy 
and  Environment  Subcommittee  ofue 
House  Committee  on  biterior  and        • 
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Insular  Affiaira.  chaired  by  Congressman 
Mike  Synar  of  Oklahoma  (Synar 
Subcommittee)  on  August  3, 1989.  Both 
the  GAO  report  and  the  Synar 
Subcommittee  were  concerned  that, 
because  of  poor  or  insufEtdent 
knowledge  as  to  the  location  within  a 
licensee's  site  where  licensee  activities 
were  conducted,  the  NRC  could 
terminate  a  license  and  release  facilities 
and  sites  for  unrestricted  iise  which  may 
remain  partially  contaminated  at  levels 
which  would  be  unacceptable. 
Currently,  NRC's  rules  on 
decommissioning  recordkeeping  (10 
CFR  30.35(g).  40.36(f).  70.25(g).  and 
72.30(d))  specifically  require  licensees 
to  keep  certain  records  important  to  die 
safe  and  effective  decommissioning  of 
the  facility  in  an  identified  location 
until  the  license  is  terminated  by  the 
Commission.  These  records  include 
drawings  of  structures  and  equipment  in 
restricted  areas  where  radioactive 
materials  were  used  or  stored, 
documentation  identifying  the  location 
of  inaccessible  residual  contamination, 
and  detailed  descriptions  of  unusual 
occurrences  or  spills  of  radioactive 
materials  that  can  affect 
decommissioning.  In  addition,  NRC's 
rules  (10  CFR  20.2108)  require  licensees 
to  maintain  records  on  the  location  and 
radionucUde  content  of  waste  burial 
areas  until  license  termination. 
However,  these  rules  are  not  sufficiently 
explicit  to  ensure  that  all  releveuit  areas 
of  possible  contamination  will  be 
identified  at  the  actual  time  of 
decommissioning.  For  example,  the 
licensee  is  not  specifically  required  to 
list  (1)  all  areas  designated  and  formerly 
designated  as  restricted  areas;  (2)  all 
areas  outside  of  restricted  areas  Uiat 
require  documentation  under  the 
current  decommissioning  rules;  (3)  all 
areas  outside  of  restricted  areas  where 
radioactive  waste  has  been  buried  and 
require  documentation  under  the 
current  niles;  (4)  all  areas  outside  of 
restricted  areas  which  contain 
radioactive  material  such  that,  if  the 
license  expired,  the  licensee  would  be 
required  to  either  decontaminate  the 
area  to  unrestricted  release  levels  or 
apply  for  approval  of  disposal  (e.g. 
tailings  piles);  and  (5)  the  location  and 
description  of  equipment  to  remain 
onsite  after  license  termination  that  was 
considered  to  be  radioactively 
contaminated  when  final 
decommissioning  was  initiated.  Yet  the 
NRC  will  need  to  know  of  the  existence 
and  location  of  these  areas  and 
equipment  in  order  to  perform  its 
confirmatory  survey. 

On  October  7, 1991  (56  FR  50524).  the 
NRC  published  a  notice  of  proposed 


rulemakiiig  in  the  Federal  Regiater.  The 
piupose  of  this  proposed  rulemaking 
was  to  clarify  and  make  more  explicit 
the  recordkeeping  and  documentation 
requirements  specified  in  the  recently 
enacted  decommissioning  amendments 
(June  27. 1988.  53  FR  24018).  The 

{>roposed  rule  would  have  required 
icensees  to  maintain  in  a  single 
document  and  certify  for  completeness 
and  accuracy,  a  list  of  the  following: 

(1)  All  onsite  areas  designated  and 
formerly  designated  as  restricted  areas 
as  defined  under  10  CFR  20.3(a)(14)  or 
20.1003; 

(2)  All  onsite  areas,  other  than 
restricted  areas,  where  radioactive 
materials  in  quantities  greater  than 
amoimts  listed  in  Appendix  C  to 

§§  20.1001-20.2401  of  10  CFR  part  20 
are  or  have  been  used,  possessed  or 
stored; 

(3)  All  onsite  areas,  other  than 
restricted  areas,  where  spills  or  other 
unusual  occurrences  involving  the 
spread  of  contamination  in  and  around 
the  facility,  equipment,  or  site  have 
occiured  that  required  reporting 
pursuant  to  S  30.50  (b)(1)  or  (b)(4), 
including  areas  where  subsequent 
cleanup  procedures  have  removed  the 
contamination;  and 

(4)  All  known  locations  and 
radionuclide  contents  of  previous  and 
current  burial  areas  within  the  site. 

Areas  that  contained  byproduct 
material  having  half-lives  of  10  days  or 
less,  or  depleted  uranium  used  only  for 
shielding  or  as  penetrators  in  unused 
mimitions,  or  sealed  sources  authorized 
to  be  used  at  "temporary  job  sites" 
outside  of  the  licensee's  permanent 
facility  and  site  boundary  as  si>ecified  in 
the  license  would  not  have  had  to  be 
listed. 

The  proposed  rule  also  would  have 
required  licensees  who  are  required  to 
submit  a  decommissioning  plan,  to 
submit  this  list  as  part  of  their  plan. 
Finally,  the  proposed  rule  would  have 
required  that  the  above  list  include  the 
location  and  description  of  all 
equipment,  involved  in  the  licensed 
operation,  that  is  to  remain  onsite  after 
license  termination. 

The  comment  period  on  the  proposed 
rule  expired  December  23, 1991.  Public 
comments  were  received  on  the 
proposed  rule  and  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  Commission's  Public  Document 
Room,  located  at  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

The  NRC  received  nine  comment 
letters  in  response  to  the  proposed  rule. 
The  commenters  consist  of  a  broad 
institutional  licensee,  a  medical 
licensee.  State  agencies,  a  Federal 
Government  laboratory,  several  material 


licensees,  and  a  nuclear  poMrer  utility. 
In  a  number  of  cases,  letters  from 
different  commenters  addiesaed  similar 
issues.  The  NRC  has  identified  and 
resounded  to  12  separate  issues  that 
include  all  of  the  significant  points 
raised  by  the  commenters.  "The 
comments  and  NRC  responses  are 
presented  below. 

Sonuiiary  and  Analysis  of  PuliUc 
Comments 

1.  Comment  The  listing  lequireroent 
uinder  the  expiration  and  termination  of 
license  which  states  that  "Upon 
approval  of  the  decommissioning  plan 
by  the  Commission,  the  licensee  snail 
'  *  *  include  a  list  of  the  location  and 
description  of  all  equipment  involved  in 
licensed  operations  that  is  to  remain 
onsite  at  the  time  of  license 
termination"  is  too  broad.  For  example, 
as  one  commenter  argued,  imder  the 
proposed  requirement,  even  a 
typewriter  can  be  considered  as  a  piece 
of  "equipment  involved  in  licensed 
operations"  because  the  typewriter  was 
used  to  generate  reports  concerning  the 
Ucensed  activities.  Another  commenter 
stated  that  "old"  equipment 
decontaminated  and  returned  to 
inventory  for  others  to  use  should  not  be 
tracked  until  the  termination  of  the 
license. 

Response.  The  supplementary 
information  to  the  proposed  rule  stated 
that,"*  •  •  equipment  to  be  left  onsite 
at  the  time  of  license  termination  are 
appropriate  for  listing  since  these  may 
be  potential  sources  of  exposure."  It  is 
not  the  intent  of  the  Commission  that 
licensees  should  Ust  and  track 
equipment  such  as  a  typewriter  which 
never  was  contaminated  or  "old" 
equipment  decontaminated  to 
imrestricted  area  release  levels  and 
returned  to  inventory  until  the  time  of 
license  termination;  existing 
requirements  in  $§  20.401  and  20.2103 
require  records  of  surveys  made  to 
confirm  that  equipment  is  suitable  for 
unrestricted  before  it  is  removed  from 
the  site.  Rather,  the  intention  of  this 
recordkeeping  requirement  is  to  ensure 
that  any  (contaminated)  equipment  that 
was  decontaminated  during 
decommissioning  and  is  to  oe  left  onsite 
after  license  termination  is  identified. 
This  would  assist  the  NRC  in 
performing  a  confirmatory  survey. 
Therefore,  the  rule  has  bc«n  modified  to 
clarify  that  contaminated  equipment 
that  has  been  or  will  be  sent  oraite  to 
authorized  radioactive  waste  disposal 
sites  or  decontaminated  and  released 
from  the  site  to  some  other  location  and 
use  need  not  be  listed.  A  licensee  is  not 
required  to  identify  this  equipment 
prior  to  conducting  the  decontamination 
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and  decommigsioning  opendons. 
SpedBcally.  S§  30.36(cM3).  40.42(c)(3), 
7a38(cM3).  and  72.54(e)(2)  will  now 
read  as  follows: 

"•  •  'andibaUlBcfaideaiittocmtainiiig 
the  locatioo  and  daicription  of  til  aquipment 
to  remain  onsite  after  license  termiDation  that 
was  contaminated  when  final 
decommissioning  was  Initiated." 

2.  Comment.  Extend  the  exemption  to 
all  sealed  sources  on  or  offsite  provided 
there  has  been  no  damage  to  or  leakage 
from  the  sources.  Commenters 
suppmted  NRC's  assessment  that  the 
risk  of  "contamination"  from  any  sealed 
source  "authorized  to  operate  at 
temporary  job  sitae"  is  minimal  under 
normal  use  conditions.  One  conun  enter 
questioned  the  impact  of  the  proposed 
rule  on  the  uses  of  brach]rth«rapy 
sources.  Another  commenter  suggested 
that  all  sealed  sources  on  or  off  the  site 
should  be  exempted  from  the  proposed 
rule  provided  there  has  been  no  damage 
or  leakage  bom  the  sources. 

Response.  The  NRC  agrees  that  areas 
containing  only  sealed  sources,  both  on 
or  off  the  site,  need  not  be  listed 

f>rovided  the  sealed  sources  have  not 
eaked,  or  no  contamination  remains 
after  any  leak.  Sections  30.35(g)(3)  and 
70.25(g)(3)  have  been  amended  to  reflect 
this  decision. 

3.  Comment.  Will  the  proposed 
requirements  be  retroactive? 

Response.  The  NRC  does  not  intend 
for  the  requirements  to  be  retroactive. 
However,  the  list  should  be  as  complete 
as  possible  and  licensees  should  go  back 
into  the  history  of  their  licensed 
operation  as  far  as  possible  to  develop 
their  initial  list.  After  the  initial  list  is 
generated,  it  would  need  to  be  updated 
at  least  every  2  years.  Therefore, 
S§  30.35(g)(3).  40.36(f),  70.25(^3),  and 
72.30(dK3)  have  been  amended  to 
reflect  this  position. 

4.  Comment.  Aside  from  exempting 
radioactive  materials  that  possess  half- 
lives  of  10  days  or  less,  an  exemption 
should  also  be  given  for  those 
radioactive  materials  that  through  time 
of  possession  have  also  decayed  to  very 
low  levels. 

Response.  In  principle  it  seems 
reasonable  to  exempt  radioactive 
materials  with  half-lives  greater  than  10 
dajrs  if  during  their  time  of  possession 
they  have  decayed  to  very  low  levels. 
However,  in  practice  this  would  be 
difficult  to  implement  because  the  f4KC 
would  need  to  define,  at  that  time,  what 
NRC  considers  to  be  "very  low  levels." 
In  addition,  most  licensees  cannot 
predict  the  exact  time  of  their  license 
termination.  Ho%vever.  the  IWC  agrees 
that  the  10<lay  half-life  is  too 
restrictive.  Moreover,  materials  wdth 


less  than  65-day  half-lives  are  alrasdy 
authorized  by  the  Commission  for 
decay-in-storage,  for  example,  under  10 
CFR  35.92.  Therefore,  a  65-day  half-Ufa 
appears  to  be  a  more  reasonable  and 
consistent  limit.  The  rule  has  been 
modified  accordingly.  It  is  imptHtant  to 
note  that  the  purpose  of  this 
recordkeeping  rule  is  to  prevent 
contaminated  areas  and  equipment  from 
being  overlooked  at  the  time  of  license 
termination,  because  of  inadequate 
recordkeeping.  Any  large  amount  of 
licensed  material,  no  matter  how  short 
the  half-life,  should  be  properly 
controlled,  surveyed,  inventoried,  and 
documented  at  all  times.  At  the  time  of 
license  termination,  if  the  licensee 

Eosse.<ises  a  sufficient  amount  of  short 
alMife  materials  to  affect 
decommissioning,  the  Commission 
would  expect  that  the  licensee  would  be 
able  to  identify  the  areas  where  these 
materials  are  used  and/or  stored. 

5.  Comment.  The  proposed  rule  is 
imduly  burdensome  and  will  not  ensure 
that  the  stated  aim  is  met.  Therefore,  the 
proposed  rule  should  be  withdrawn  and 
problems  that  have  been  identified 
should  be  solved  by  existing  methods, 
such  as  during  routine  inspections, 
under  the  current  requirements,  such  as 
decommissioning  regulations  (10  CFR 
part  30.35)  and  10  CFR  part  20,  subpart 
M,  and  through  real  time  inspection  and 
enforcement  programs.  At  some  large 
research  institutions,  the  burdens 
created  by  the  proposed  regulation 
would  be  very  significant  because 
activities  with  small  amounts  of 
radioactive  materials  are  conducted  in 
numerous  rooms  and  buildings. 

Response.  The  Commission  has 
carefully  considered  the  comments 
received  and  reviewed  the  impact  of  the 

Proposed  rule.  The  discussed  changes 
ave  been  made  to  minimize  the 
recordkeeping  burden  without 
diminishing  the  effectiveness  of  the 
rule.  In  addition,  aside  frnm  the 
required  list  of  previous  and  current 
restricted  areas  designated  in  the 
proposed  rule,  the  final  rule  requires 
only  the  list  of  areas  outside  of 
restricted  areas  that  require 
documentation  (records)  in  the  existing 
rule  under  §§  30.35(g)(1).  40.36(0(1). 
70.25(g)(1).  and  72.25(g)(1)  for  spills  or 
other  unusual  occiurences  involving  the 
spread  of  contamination  in  and  around 
the  facility,  equipment,  or  site.  Further, 
these  records  may  be  limited  to 
instances  when  contamination  remains 
after  any  cleanup  procedures  or  when 
there  is  reasonable  likelihood  that 
contaminants  may  have  spread  to 
inaccessible  areas.  The  NRC  regards 
remaining  contamination  as  anything 
above  the  NRC's  most  current  residual 


radioactivity  criteria  for  allowing  release 
for  unrestricted  use;  see  57  FR 13382, 
April  16, 1992.  fc»-  case  specific 
guidance  on  this  issue. 

Rulemaking  activities  for  specifying 
residual  radioactivity  limits  tor  site 
cleanup  are  presently  underway.  As  a 
result  of  these  changes,  only  those  areas 
and  equipment  that  need  to  be  surveyed 
by  the  NRC  prior  to  license  termination 
are  now  required  to  be  listed.  One 
comment  from  a  large  research 
institution  noted  that  licensed  activities 
and  work  locations  changed  on  a 
frequent  basis,  and  over  time,  rooms 
were  renumbered  or  even  disappeared. 
Although  this  rule  only  requires  a  list  of 
previously  restricted  areas,  it  is  prudent 
for  all  licensees  to  retain  records  of 
general  historical  information  to  support 
decisions  by  the  licensee  and  the 
Commission  on  what  decommissioning 
actions  are  necessary  to  release  a  facility 
for  unrestricted  use.  Detailed  records 
required  by  the  regulations  and  other 
general  information  is  often  needed  to 
determine  how  closely  various  areas 
must  be  surveyed  to  verify  that  they  are 
suitable  for  unrestricted  use.  This 
information  also  may  be  needed  to 
respond  to  allegations  that  certain 
decommissioning  actions  may  not  have 
been  adequate  to  protect  public  health 
and  safety.  Therefore,  in  addition  to  the 
specific  records  required  by  this  rule,  all 
licensees  are  encouraged  to  maintain 
records  of  general  information  that  will 
allow  them  to  produce  an  accurate 
histori(^l  account  of  all  licensed 
activities  conducted  during  the  life  of 
the  facility. 

As  a  practical  matter,  the  current 
regulations  do  not  provide  the  assurance 
that  all  areas  that  need  to  be  surveyed 
will  be  identified.  This  rule  provides 
that  assurance.  As  now  modified,  this 
rule  applies  to  those  areas  of  actual  or 
potential  contamination,  whether 
restricted  areas  or  areas  outside  of 
restricted  areas,  that  the  licensee  would 
be  expected  to  identify. 

6.  Comment.  The  requirement  to  list, 
in  a  single  document,  is  redundant  and 
too  restrictive.  Listing  should  allow 
reference  to  other  records. 

Commenters  stated  that  licensees 
already  have  the  required  information 
under  existing  NRC  regulations  and 
license  conditions.  Although  not  in  a 
specific  listing,  the  information  can  tie 
obtained  from  the  licensee's  existing 
records.  Commenters  also  stated  that  the 
proposed  requirement  for  a  single 
document  is  too  restrictive  and  that  the 
current  NRC  decommissioning 
recordkeeping  requirement  (e.g..  10  CFR 
70.25(g))  already  requires  licensees  to 
keep  decommissioning  records  "in  an 
identified  location."  Certain  documents 
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kept  by  the  licensee  at  various  locations 
for  decommissioning  purposes  (e.g.,  as- 
built  drawings  submitted  with  original 
license  application,  results  of  wipe  tests, 
etc.)  need  not  be  duplicated  by  the 
licensee  at  the  central  location  but  only 
referenced  to  their  locations  from  a 
central  location.  These  commenters 
further  stated  that  to  require  that  records 
be  maintained  in  a  single  document  will 
impose  an  unnecessary  burden  on 
licensees  who  must  create  a  new 
document  containing  information  found 
in  other  documents. 

Response.  Although  the  required 
information  may  be  redundant  because 
the  information  contained  in  the  "single 
document"  may  exist  in  other  licensee 
records,  this  information  may  not  be  in 
a  form  either  readily  available  for 
inspection,  or  more  important,  to 
facilitate  a  confirmatory  survey  prior  to 
license  termination.  In  addition, 
information  needed  in  the  "single 
document"  can  be  lost  over  a  period  of 
time  because  there  is  consequently  no 
specific  requirement  for  the  licensee  to 
create  or  maintain  such  a  record  until 
the  end  of  the  license.  This  was  one  of 
the  points  made  at  the  hearing  before 
the  Energy  and  Environment 
Subcommittee  of  the  House  Committee 
on  Interior  and  Insular  Affairs,  chaired 
by  Congressman  Mike  Synar  of 
Oklahoma  (held  on  August  3. 1989). 
Thus,  to  assure  that  the  needed 
information  both  exists  and  is  available, 
the  NRC  is  requiring  the  subject  list  and 
that  it  be  a  single  document.  Guidance 
explicitly  specifying  the  level  of  detail 
expected  in  the  list  is  being  developed 
and  included  in  a  Regulatory  Guide  on 
material  facilities  decommissioning 
recordkeeping  requirements.        

7.  Comment.  The  proposed  10  CFR 
30.35(g)(3)(i)  which  requires  a  listing  of 
"all  onsite  areas  designated  or  formerly 
designated  as  restricted  areas"  should 
include  an  indication  of  the  type  of 
material  used  in  each  of  these  areas. 

Response.  The  Commission  does  not 
believe  that  it  is  necessary  to  include 
this  information  in  the  list  required  by 
this  rule.  The  documentation 
requirements  currently  contained  at  10 
CFR  30.3S(g)(l)  and  corresponding 
sections  under  10  CFR  parts  40,  70.  and 
72,  already  require  the  information  for 
situations  the  NRC  considers 
appropriate,  including  spills  and 
unusual  occiurences. 

8.  Comment.  The  proposed 
requirement  under  10  GH. 
30.35(g)(3)(ii)  is  inconsistent  because 
licensees  are  required  to  list  all  onsite 
areas,  other  than  restricted  areas,  for 
radioactive  materials  in  quantities 
greater  than  a  certain  threshold  amount 
(i.e.,  new  par*  20  appendix  C  values), 


yet  this  same  amoiuit  for  certain 
materials  (e.g.,  1-125)  can  be  exempt 
under  10  CFR  30.71,  Schedule  B. 
Therefore,  to  reduce  the  size  of  the 
"single  document"  and  to  be  consistent 
with  current  requirements,  it  was 
proposed  that  the  threshold  amount  be 
increased  10  (or  100)  times. 

Response.  Upon  consideration  of  this 
comment,  the  NRC  has  concluded  that 
only  areas  outside  of  the  licensee's 
restricted  areas  that  actually  have  been 
contaminated  by  these  materials  in  a 
way  that  aff^ects  decommissioning  need 
be  listed.  Any  areas  contaminated  above 
the  NRC  unrestricted  area  release 
criteria  outside  of  the  licensee's 
restricted  areas  and  covered  under  10 
CFR  30.35(g)(1)  and  corresponding 
sections  of  10  CFR  parts  40,  70,  and  72 
would  require  inclusion  in  the  Ust  as 
discussed  earlier  under  Comment  5. 

The  NRC  notes  that  the  small 
quantities  of  material  listed  in  10  CFR 
30.71,  Schedule  B,  can  only  be 
distributed  for  certain  uses  by  a  licensee 
holding  a  distribution  license  pursuant 
to  10  CFR  32.18.  Persons  possessing 
such  material  are  exempt  from  the 
reflations  pursuant  to  10  CFR  30.18. 
Distribution  licenses  under  10  CFR 
32.18  authorize  distribution  of  exempt 
materials  in  approved  chemical/ 
physical  forms  for  specified  purposes 
only.  Manu&cturers  of  byproduct 
materials  are  strictly  prohibited  under 
10  CFR  30.18,  from  distributing 
radioactive  materials  to  the  general 
public,  no  matter  how  small  the 

Suantity,  without  the  NRC  approving 
le  intended  application  of  the  material 
on  a  case-by-case  basis. 

9.  Comment.  The  proposed 
requirements  under  10  CFR 
30.3S(g)(3)(iii)  are  inconsistent  with 
other  regulatory  requirements  because 
licensees  would  be  required  to  keep 
records  of  all  incidents  requiring  reports 
as  specified  in  10  CFR  30.50(b)  (1)  or 
(4),  and  yet  under  current  10  CFR 
30.35(g)(1),  records  of  spills  or  other 
unusual  occurrences  in  restricted  areas 
may  be  "limited  to  instances  when 
contamination  remains  after  any 
cleanup  procedures  *  •  *." 

Response.  The  NRC  agrees  that  there 
was  an  inconsistency  between  the 
proposed  requirements  and  current 
regulations  under  10  CFR  30.3S(g)(l). 
The  intent  of  the  proposed 
§§  30.35(g)(3)(iii)  was  to  ensure  that  at 
the  time  of  actual  decommissioning,  all 
areas  (i.e..  restricted  areas  as  well  as 
unrestricted  areas)  that  may  still  have 
contamination  resulting  from  spills  or 
other  unusual  occurrences  are 
identified.  The  NRC  agrees  with  the 
commenter  that  the  current  requirement 
under  10  CFR  30.35(g)(1)  is  sufficient  to 


handle  this  conceni  because  it  covov  all 
onsite  areas.  Therefore,  proposed 
§S  30.35(g)(3)(iii)  has  been  deleted  from 
the  final  rule,  as  have  proposed 
$§40.36(f)(3)(iii)  and  70.25(g)(3)(iii). 

10.  Comment.  Listing  of  buried  waste 
should  include  offsite  as  well  as  onsite 
specification  if  such  waste  has  not  been 
disposed  of  in  a  licensed  disposal 
facility. 

Response.  The  Commission  agrees 
with  this  comment.  However,  10  CFR 
20.2108.  "Records  of  Waste  Disposal," 
already  requires  that  these  records  be 
kept  "until  the  Commission  terminates 
each  pertinent  license  requiring  the 
record."  Therefore,  the  proposed 
requirement  to  list  "all  known  locations 
and  radionuclide  contents  of  previous 
and  current  burial  areas  within  the  site" 
is  modified  in  the  final  rule  to  Ust  all 
areas  outside  of  restricted  areas  where 
current  and  previous  wastes  have  been 
buried  as  documented  under  10  CFR 
20.2108,  since  the  purpose  of  this  rule 
is  to  consolidate  all  necessary 
information  in  one  list. 

However,  the  Commission  is 
concerned  that  there  may  be  areas 
outside  of  the  licensee's  restricted  area 
containing  radioactive  materials  which 
have  radioactive  concentrations  greater 
than  levels  authorized  by  the 
Commission  for  unrestricted  release, 
which  are  not  considered  to  be  spills  or 
unusual  occiurences.  and  which  are 
currently  not  documented  under  10  CFR 
20.2108  because  the  licensee  either  does 
not  consider  these  materials  ciurently  to 
be  waste,  or  plans  to  dispose  of  these 
materials  before  the  license  is 
terminated.  The  Commission  is 
concerned  that  these  areas,  if  forgotten 
at  the  time  of  license  termination,  may 
become  de  facto  areas  of  onsite  disposal 
of  radioactive  waste.  Onsite  disposal 
would  have  to  be  authorized  by  the  NRC 
per  licensee  application  under  10  CFR 
20.2002,  subpart  K  and  doounented. 
Therefore,  to  clarify  the  original  intent 
of  this  proposed  requirement, 
§S  30.35(g)(3)(iii),  40.36(0(3)(iii),  and 
70.25(g)(3)(iii)  of  the  proposed  rule  have 
been  changed  to  include  in  the  list: 

"All  areas  outside  of  restricted  areas 
which  contain  material  so  that,  if  the 
license  expired  the  licensee  would  be 
required  to  either  decontaminate  the 
area  to  unrestricted  release  levels  or 
apply  for  approval  for  disposal  under  10 
CFR  20.302  or  20.2002." 

See  the  response  to  Comment  5  for 
NRC  case  sp>edfic  guidance  concerning 
residual  radioactivity  limits  for  site 
cleanup.  The  NRC  does  not  believe  that 
similar  requirements  are  necessary  for 
part  72  licensees,  because  these 
licensees  are  not  likely  to  have  conduct 
of  operations  which  would  result  in 
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contaminated  areas  arising  from 
situations  other  than  untmial 
ooouienoes  or  spills,  whidi  are  already 
covered. 

11.  Comment,  Proposed  requirements 
under  10  CFR  part  72  should  allow 
independent  spent  fuel  stonge  facilities 
that  had  previously  held  a  part  50 
license  to  use  their  part  50  records  (i.e., 
50.75(g))  to  satisfy  the  listing 
reouirements. 

nesponse.  Current  part  50  licensees 
will  have  to  apply  to  the  NRC  for  a 
separate  license  if  they  wish  to  establish 
an  independent  spent  fiiel  storage 
installation  (ISFSI)  under  10  CFR  part 
72.  Whether  the  part  72  licensee  was 
formerly  a  part  50  licensee  is  immaterial 
to  the  NRC  in  determining  whethw  the 
raplicant  should  get  a  part  72  license. 
Ine  reomikeeping  requirement  for  a 
part  72  license  (72.18(d))  U  similar  to 
that  for  a  part  50  license  (50.75(g)); 
nevertheless,  for  the  reasons  explsined 
in  response  to  Coounent  6,  this  does  not 
allow  for  an  exemption  &t>m  the 
provisions  of  the  listing  requirement 
Therefore,  regardless  of  whisther  the  part 
72  licensees  is  also  a  holder  of  a  part  50 
license,  the  part  72  licensee  should  still 
provide  the  required  listing. 

12.  Coounent  A  discuswon  needs  to 
be  included  about  the  degree  of 
compatibility  this  rule  will  require  with 
respect  to  the  A^eement  States. 

Rnponse.  The  NRC  agrees.  In  this 
case,  die  Commission  believes  that  there 
is  no  reeson  for  strict  compatfiiility,  and 
thai  while  the  Agreement  States  should 
have  requirements  similar  to  those  being 
adopted  in  this  final  rule,  they  should 
be  permitted  flexibility  to  spply  more 
stringent  requirements  if  the  States 
deem  them  sppropriate.  Therefore,  the 
Commission  proposed  a  IMvision  2 
matter  of  compatibility  and  provided 
the  Agreement  States  an  opportunity  to 
comment  The  Agreement  States 
generallv  agreed  that  such  a  level  of 
compatibility  was  reasonable. 

Soannary  of  Final  Sola  ProvfaaoM 

A.  The  final  rule  contains  new 
requirements  spplicable  to  the  licensed 
posssssion  and  use  (tf  source, 
byproduct,  and  special  nuclear 
materials,  and  independent  storage  of 
spent  nucleer  fuel  snd  high-level 
radioactive  waste  during  ongoing 
CsdUty  operations. 

Sections  30.35(gX3).  40.36(J)(3).  and 
70,25(gX3).  Except  for  areas  containing 
only  sealed  sources  (provided  the 
sources  have  not  lealwd  or  no 
contamination  remains  after  cleanup  of 
any  leak)  or  byproduct  materials  having 
mly  half-livas  of  lees  diaa  65  days,  or 
depleted  uranium  used  only  tor 
shielding  or  ss  penetrators  in  uirased 


munitions,  licrasees  will  be  required  to 
establish  and  maintain  a  list,  contained 
in  e  single  document.  This  list  must  be 
updated  every  2  ye»n,  and  include  the 
following: 

(i)  All  arees  designated  and  formeriy 
designated  as  restricted  areas  as  defined 
under  10  CFR  20.3(a)(14)  or  20.1003; 

(ii)  All  areas  outside  of  restricted 
areas  that  require  documentation  under 
S  30.35(gHl)  lor  40.36(f)(1)  or  70.25 

(gKD.l: 

(iii)  All  arees  outside  of  restricted 
areas  where  current  and  previous  wastes 
have  been  buried  as  documented  under 
10  CFR  20.2108:  and 

(iv)  All  areas  outside  of  restricted 
areas  %irhich  contain  material  that  if  the 
license  expired,  the  licensee  would  be 
required  to  either  decontaminate  the 
area  to  unrestricted  release  levels  or 
apply  for  spproval  for  disposal  tmder  10 
CFR  20.302  or  20.2002. 

Section  72.30(d):  A  list  contained  in  a 
single  document.  The  list  must  be 
updated  every  2  years  and  include  the 
following: 

(i)  All  arees  designated  and  fcvmeriy 
designated  ss  restricted  arees  as  defined 
under  10  CFR  20.3(a)(14)  or  20.1003; 

(ii)  All  arees  ouUide  of  restricted 
areas  that  require  documentation  under 
§  72.30(d)(1). 

B.  For  thcKM  licenaeee  who  are 
required  to  submit  a  decommissioning 
plan,  new  requirements  are  applicable 
at  the  plan  submittal  and  license 
terministion  stage. 

Sections  30.3€(cX2)(iii)(D). 
40.42(c)(2)(iiHD).  70.38(c)(2)(iii)(D).  and 
72.54(bX4).  The  information  required  in 
section  A  (the  list  of  sreas)  above  and 
any  other  information  not  required  by 
section  A  that  is  considered  necessary  to 
support  the  adequacy  of  the 
decommissioning  plan  for  approval. 

Sections  30.36(c)(3).  40.42(cX3}, 
70.38(c)(3),and72.56(eX2)."'  *  •and 
shall  include  a  list  containing  the 
location  and  description  of  afi 
equipment  to  remain  onsite  after  license 
termination  that  was  contaminated 
when  final  decommissioning  was 
initiated." 

Environmental  Impact— Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51. 22(c)(3)  (ii)  and  (iii).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
regulation. 

Paperwork  Beduction  Act  Stotement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 


to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  These 
requirements  wrere  approved  hy  the 
Office  of  Management  and  Budget 
approval  numbers  3150-0017.  3150- 
0020.  3150-0009,  and  3150-0132. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
averege  5  hours  per  licensee  response, 
including  the  time  required  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  reviewing  the 
collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biud«i,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714), 
U.S.  Nuclear  Regulatcay  Commission, 
Washington.  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-30l'g.  (3150- 
0017. 3150-0020, 3150-0009,  and  3150- 
0132).  Office  of  Management  and 
Budget  Washington.  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  final 
regulatory  analysis  for  tnis  final 
regulation.  The  analysis  eocamines  the 
costs  and  benefits  of  the  ahamativea 
considered  by  the  Commission,  The 
Commission  requested  public  comments 
on  the  draft  legulatoiy  analysis,  but  no 
comments  were  received.  However, 
because  of  oonunents  on  the  proposed 
rule  amendmants,  signiflcant  changes 
were  made  to  the  final  rule  amendinents 
MibUii  considerably  lessen  the  irapaol 
on  licansees.  TiMfware.  the  draft 
regulatory  analysis  was  changed  to 
reflect  the  modified  final  rule  and  its 
subsequent  reduced  rssulatoiy  Impact 
The  analysis  is  availafaw  for  inqMCtlon 
in  the  NRC  PubUc  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC 

Begulatoiy  Flexibility  Certification 

Am  required  by  the  Regulatory 
FlexibUlty  Act  of  1980, 5  U.S.C  605(b). 
the  Commiasion  osrtifies  that  this  rule, 
if  adopted,  fvill  not  have  a  signiflcMit 
impact  upon  a  substantial  nunriier  of 
small  entities.  The  final  rule,  oontraiy  to 
the  proposed  rule,  will  only  affect  a 
snudl  number  of  small  entttlee  because 
licensees  will  not  be  requirsd  to  list 
either  sealed  sources  that  do  not  lade  or 
unsealed  licensed  materials  with  half* 
lives  of  less  than  65  days.  Even  for 
afiiscted  small  entity  Hcenaess,  the 
added  rsquirsments  would  require  only 
a  small  eflbrt  not  nrrnwrdlng 
a|>proxlniateIy  5  hoars  to  oomplb  the 
inrarmaUon  snd  create  ttie  requlfed  list 
whidi  essentially  docoments 


UMI 
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infonnation  the  Uoeiuee  already  hat  or 
will  have.  In  fact,  Ucenaee  coata  may  be 
reduced  to  the  extent  that  these 
requirementa  allow  the  license  to  be 
terminated  more  expeditiously. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1).  and 
therefore,  that  a  backfit  analysis  is  not 
required. 

List  ofSubiects 

10  CFR  Part  30 

Byproduct  material.  Criminal  penalty, 
Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalty.  Government 
contracts.  Hazardous  material — 
transportation.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Source  material,  and 
Uranium. 

10CFRPart70 

Criminal  penalty.  Hazardous 
materials— transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipmrat.  Security  measures.  Special 
nuclear  material 

10CFBPart72 

Manpower  training  program.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Smnirity  measures.  Spent 
fuel 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reoraanization  Act  of  1974. 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  the  following 
amendmoits  to  10  CFR  parts  30. 40. 70, 
and  72. 

PART  aO-mJLES  OP  GENERAL 
APPLICABILITY  TO  DOMESTIC 
UCENSmO  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  dtation  for  part  30 
continues  to  read  as  follows: 

AnAmittp  Sees.  SI.  82. 161. 182. 183. 186, 
68  Stat  93S,  048, 953, 954.  OSS,  as  ammided. 
sec.  234. 83  Stat  444.  as  anMnded  (42  U.S.C 
2111. 2112. 2201. 2232, 2233, 2236. 2282); 


.  201,  as  unendsd,  202,  206,  68  StaL 
1242,  as  amended,  1244, 1246.  (42  U.S.C 
5841, 5842. 5846). 

Section  30.7  also  issued  undar  Pub.  L  Ofr- 
601.  sac  10, 02  Stat  2051  (42  U.S.C  5851). 
Section  30.34(b)  also  issued  undar  sea  184, 
68  Stat  054,  as  amended  (42  VSJC  2234). 
Section  30.61  also  issued  undar  sea  187, 68 
Stat  055  (42  U.S.C  2237). 

2.  Section  30.8  is  amended  by  revising 
paragraph  (b)  to  reed  as  follows: 


130.8 

requiiemenle:  OMB  approvaL 

•  •       •       •       • 

(b)  The  approved  information 
collection  requirements  contained  in 
tiiis  part  appeer  in  §§  30.9, 30.11. 30.15. 
30.19,  30.20.  30.32.  30.34,  30.35.  30.36. 
30.37.  30.38.  30.41.  30.50.  30.51.  30.55. 
and  Appendix  A. 

•  *       •       *       • 

3.  Section  30.35  is  amended  by 
redesignating  paragraph  (g)(3)  as 
paragraph  (g)(4)  and  addins  a  new 
paragraph  (g)(3)  to  read  as  follows: 


13088 

recordkeeping  for  deeonMnieeloninQ. 

•       •       •     •  •       • 

(3)  Except  for  areas  containing  only 
sealed  sources  (provided  the  sources 
have  not  leaked  or  no  contamination 
remains  after  any  leak)  or  byproduct 
materials  having  only  half-uves  of  less 
than  65  days,  a  list  contained  in  a  single 
docummt  and  updated  every  2  years,  of 
the  following: 

(i)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as  defined 
imder  10  CFR  20.3(a)(14)  or  20.1003; 

(ii)  All  areas  outside  of  restricted 
areas  that  require  documentation  under 
S30.35(fl)(l). 

(ill)  AU  areas  outside  of  restricted 
areas  whme  current  and  previoiu  wastes 
have  been  buried  as  documented  under 
10  CFR  20.2108;  and 

(iv)  All  areas  outside  of  restricted 
areas  whidi  contain  matnial  sudi  that, 
if  the  license  expired,  die  licensee 
would  be  required  to  either 
decontaminate  the  area  to  unrestricted 
releaae  levels  or  apply  for  approval  for 
disposal  under  10  CFR  20.302  or 
20.2002. 

4.  Section  30.36  is  amended  by 
redesignating  paragraph  (c)(2Kiii)(D)  as 
(cM2)(iii)(E).  adding  a  new  paragraph 
(c)(2)(iii)(D).  and  revising  paragraph 
(c)(3)  to  read  as  follows: 

18038   Explralienandtsnnlnationof 

ir 


(Ui)*  •  • 

(D)  The  information  required  in 
S  30.35(g)(3)  and  any  other  information 
requiredby  §  30.35(g)  that  is  considered 
necessary  to  support  the  adequacy  of  the 
decommissioning  plan  for  approval; 

(3)  Upon  approval  of  tha 
decommissioning  plan  by  the 
Commission,  the  licensee  shall 
complete  decommissioning  in 
accordance  with  the  approved  plan.  As 
a  final  step  in  decommissioning,  the 
licensee  snail  agahi  submit  the 
information  required  in  par^rq>h 
(c)(l)(v)  of  this  section,  riiall  certily  the 
disposition  of  accumulated  wastes  from 
decommissioning,  and  ahall  include  a 
list  containing  the  locetion  and 
description  of  all  equipment  to  remain 
onsite  alter  license  termination  that 
contaminated  when  final 
decommiaaioning  was  initiated. 


PART40-DOME8TIC  UCENSMQ  OP 
SOURCE  MATERIAL 

5.  The  authority  dtatioo  for  part  40 
continuea  to  read  as  follows: 

AndMrily:  Sees.  62. 63. 64, 88. 81. 181, 
182. 183, 186. 68  Stat  032. 033. 035. 048. 
953, 954, 955,  as  amended,  sees.  11a(2).  83. 
84.  Pub.  L  05-604.  02  Stat  3033,  ea 
amended.  3030.  aac  234. 83.  Stat  444.  as 
•mended  (42  U.S.C  2014(eM2).  2002. 2003. 
2004.  2095.  2111,  2113,  2114.  2201.  2232. 
2233,  2236.  2282);  tecs.  274.  Pub.  L  86^373. 
73  Stat  688  (42  U.S.C  2021):  saca.  201.  as 
amended,  202. 206. 88  Stat  1242.  M 
amended.  1244, 1246  (42  U.S.C  5841. 5842. 
5846):  sec  275, 02  Stat  3021,  w  amanded  bf 
Pub.  L  07-415, 06  Stat  2067  (42  U.S.C 
2022). 

Section  407  also  issued  Pubi  L  OS-aoi. 
sec  10, 02  Stat  2051  (42  U.S.C  5851). 
Section  40.31(g)  also  issued  onder  esc  122. 
68  Stat  930  (42  U.S.C  2152).  SecUoa  4048 
also  issued  under  sec  184, 68  Stat  064.  es 
amended  (42  U.S.C  2234).  Sectlaa  4071  also 
issued  undar  sec  187, 68  Stat  055  (42  VSJC 
2237). 

6.  Section  40.8  is  amanded  by  revising 
paragraph  (b)  to  reed  as  foUowK 

f  408   Mofmetfon  eoSeeHon 


(c)»  •  • 
(2)  •  •  • 


(b)  The  approved  infonnation 
collection  requirements  containod  In 
tiiis  part  appear  in  §§  40.25.  40.26. 
40.31.  40.35,  40.36. 40.42.  40.43. 4044. 
40.60. 40.61.  40.64. 40.65.  and 
Appendix  A. 

7.  Section  40.36  is  amended  by 
redesignating  paragraph  u'H3)  as 
paragraph  (f)(4)  and  addins  a  new 
paragraph  (f)(3)  to  reed  as  foUows: 
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%mM_  WnancMi 

•        •        •        •        • 

(0*  '  • 

(3)  Except  for  areas  containing 
depleted  iiranium  used  only  for 
shielding  or  as  penetrators  in  unused 
munitions,  a  list  contained  in  a  single 
document  and  updated  every  2  years,  of 
the  following: 

(i)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as  defined 
under  10  CFR  20.3(a)(14)  or  20.1003; 

(ii)  All  areas  outside  of  restricted 
areas  that  require  documentation  under 
§  40.36(f)(1); 

(iii)  All  areas  outside  of  restricted 
areas  where  current  and  previous  wastes 
have  been  buried  as  docxunented  under 
10  CFR  20.2108;  and 

(iv)  All  areas  outside  of  restricted 
areas  which  contain  material  so  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  unrestricted  release  levels  or 
apply  for  approval  for  disposal  under  10 
CFR  Part  20.302  or  20.2002. 

8.  Section  40.42  is  amended  by 
redesignating  paragraph  (cM2)(iii)(D)  as 
paragraph  (c)(2)(iii)(E).  adding  a  new 
paragraph  (c)(2)(iii)(D),  and  revising 
paragraph  (c)(3)  to  read  as  follows: 

i4a42    Expiration  and  tannination  of 


(c)  •  •  • 

(2)  •  •  • 
(iii)  •  •  • 

(D)  The  information  required  in 
$  40.36(f)(3)  and  any  other  Information 
required  by  $  40.36(f)  that  is  considered 
necessary  to  support  the  adequacy  of  the 
decommissioning  plan  for  approval; 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall 
complete  deconmiissioning  in 
accordance  with  the  approved  plan.  As 
a  final  step  in  decommissioning,  the 
licensee  shall  again  submit  the 
information  required  in  paragraph 
(c)(l)(v)  of  this  section,  shall  certify  the 
disposition  of  accumulated  wastes  from 
decommissioning,  and  shall  include  a 
list  containing  the  location  and 
description  of  all  equipment  to  remain 
onsite  after  license  termination  that  was 
contaminated  when  final 
decommissioning  was  initiated. 


PART  70— DOMESTIC  UCENSINQ  Of 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  part  70 
omtinues  to  read  as  foUowrs: 


AodMdljr:  Sacs.  51, 53, 161. 182, 183, 68 
Stat.  929, 930, 948, 953, 954,  as  amended, 
sec.  234.  83  Stat.  444,  as  amended  (42  U.S.C 
2071,  2073,  2201,  2232,  2233,  2282);  tecs. 
201,  as  amended,  202,  204,  206, 88  Stat 
1242,  as  amended,  1244, 1245, 1246  (42 
U.S.C  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20(a)(b)  also  issued 
under  sacs.  135, 141.  Pub.  L  97-425,  96  Stat 
2232,  2241  (42  U.S.C10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601,  sec. 
10, 92  Stat  2951  (42  U.S.C.  2152).  Section 
70.21(g)  also  Issued  under  sec.  122, 68  Stat 
939  (42  U.&C  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L  93-377,  88 
Stat  475  (42  U.S.C  2077).  Sections  70.36  and 
70.44  also  issued  under  sea  184, 68  Stat.  954, 
as  amended  (42  U.S.C  2234).  Section  70.61 
also  issued  under  sees.  186, 187, 68  Stat  955 
(42  use  2236,  2237).  Section  70.62 also 
issued  under  sec.  108, 68  Stat.  939,  as 
amended  (42  U.S.C  2138). 

10.  Section  70.8  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  70J    Information  eoilaction 
requiramenta:  0MB  approvaL 

•        •        •        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  70.19,  70.20a. 
70.20b,  70.21,  70.22.  70.24.  70.25.  70.32, 
70.33,  70.34.  70.38.  70.39.  70.42.  70.50. 
70.51.  70.52.  70.53.  70.57.  70.58.  70.59. 
and  70.60. 


11.  Section  70.25  is  amended  by 
redesignating  paragraph  (g)(3)  as 
paragraph  (g)(4)  and  adding  a  new 
paragraph  (g)(3)  to  read  as  follows: 

170.25    Financial  asaurance  and 
racorditaeplng  loc  deconwniaalonlng. 

•        •        •        •        • 

(g)  '  '  ' 

(3)  Except  for  areas  containing  only 
sealed  sources  (provided  the  sources 
have  not  leaked  or  no  contamination 
remains  after  cleanup  of  any  leak),  a  list 
contained  in  a  single  document  and 
updated  every  2  years,  of  the  following: 

(i)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as  defined 
under  10  CFR  20.3(a)(14)  or  20.1003; 

(ii)  All  areas  outside  of  restricted 
areas  that  require  documentation  under 
S  70.25(a)(1); 

(iii)  All  areas  outside  of  restricted 
areas  where  current  and  previous  wastes 
have  been  buried  as  documented  under 
10  CFR  20.2108;  and 

(iv)  All  areas  outside  of  restricted 
areas  which  contain  material  so  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  unrestricted  release  levels  or 
apply  for  approval  for  disposal  under  10 
CFR  part  20.302  or  20.2002. 

12.  Section  70.38  is  amended  by 
redesignating  paragraphs  (c)(2)(iii)(D) 


and  (c)(2)(iii)(E)  as  paragraphs 
(c)(2)(iii)(E)  and  (F).  addins  a  new 
paragraph  (c)(2)(iii)(D).  and  revising 
paragraph  (c)(3)  to  read  as  follows: 

170.38    Expiration  and  termination  o( 
iicanaaa. 

•  •        •        •       • 

(c)  •  •  • 

(2)  •  •  • 

(iii)  •  •  • 

(D)  The  information  required  in 
§  70.25(b)(3)  and  any  other  information 
requiredby  $  70.2S(g)  that  is  considered 
necessary  to  support  the  adequacy  of  the 
decommissioning  plan  for  approval; 

•  •        •        •        • 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall 
complete  decommissioning  in 
accordance  with  the  approved  plan.  As 
a  final  step  in  decommissioning,  the 
licensee  shall  again  submit  the 
information  required  in  paragraph 
(c)(l)(v)  of  this  section,  wall  certify  the 
disposition  of  accxmiulated  wastes  from 
decommissioning,  and  shall  include  a 
list  containing  the  location  and 
description  of  all  equipment  to  remain 
onsite  after  license  termination  that  was 
contaminated  when  final 
decommissioning  was  initiated. 


PART  72— UCENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAQE  OF  SPENT 
NUCLEAR  FUEL  AND  HIQH-LEVEL 
RADIOACTIVE  WASTE 

13.  The  authority  citation  far  Part  72 
continues  to  read  as  follows: 

Amhorily:  Sees.  51, 53, 57, 62, 63, 65, 69. 
81, 161, 182, 183, 184, 186, 187, 189, 68  SUt 
929, 930, 932, 933. 934, 935. 948. 953. 954. 
955,  as  amended,  sec  234, 83  Stat  444,  as 
amended  (42  U.S.C  2071,  2073,  2077,  2092. 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237, 2238,  2282);  sec  274  Pub. 
L  86-373,  73  Stat  688,  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended,  202, 206, 
88  Stat  1242,  as  amended,  1244. 1246  (42 
U.S.C  5841. 5842, 5846);  Pub.  L  95-601.  sec 
10, 92  Stat  2951  (42  U-S-C  5851);  sec  102 
Pub.  L  91-190. 83  Stat  853  (42  U.S.C  4332). 
Sees.  131. 132, 133, 135. 137. 141.  Pub.  L. 
97-425,  96  Stat  2229,  2230,  2232.  2241,  see 
148,  Pub.  L  100-203, 101  Stat  1330-235  (42 
U.S.C  10151, 10152. 10153. 10155, 10157. 
10161, 10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L  100-203, 101 
Stat  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189, 68  Stat  955  (42  U.S.C. 
2239):  sec.  134,  Pub.  L.  97-425, 96  Stat  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  imder  sec  145(g).  Pub.  L  100-203. 
101  Stat  1330-235  (42  U.S.C  1016S(g)). 
Subpart )  also  issued  under  sees.  2(2).  2(15). 
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2(19),  117(a).  141(h).  Pub.  L.  97-425.  96  Stet 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101. 10137(a).  10161(h).  Subparts  K  and  L 
are  also  issued  under  sec.  133, 98  Stat.  2230 
(42  U.S.C.  10153)  and  218(a)  98  Sta^  2252 
(42  U.S.Q  10198). 

14.  Section  72.30  is  amended  by 
revising  the  section  heading, 
redesignating  paragraph  (d)(3)  as 
paragraph  (d)(4)  and  adding  a  new 
paragraph  (d)(3)  to  read  as  follows: 

172.30    HnaneW  asMiranM  and 
recordkMping  for  ctocommiMkMiino. 

(d)'  •  • 

(3)  A  list  contained  in  a  single 
document  and  updated  no  less  than 
every  2  years  of  the  following: 

(i)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as  defined 
under  10  CFR  20.3(a)(14)  or  20.1003; 
and 

(ii)  All  areas  outside  of  restricted 
areas  that  require  documentation  under 
§  72.30(d)(1). 


15.  Section  72.54  is  amended  by 
redesignating  paragraph  (b)(4)  as 
paragraph  (b)(6),  adding  a  new 
paragraph  (b)(4)  and  revising  paragraph 
(e)(2)  to  read  as  follows: 

f  72.54    Application  for  tormiiwtion  of 
licanaa. 


(b)«  •  • 

(4)  The  information  required  in 
§  72.30(dK3)  and  any  other  information 
required  by  §  72.30(d)  that  is  considered 
necessary  to  support  the  adequacy  of  the 
decommissioning  plan  for  approval; 

(e)*** 

(2)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  ISFSI  and  site  are  suitable  for 
release  for  unrestricted  use  and  the 
licensee  include  a  list  containing  the 
location  and  description  of  all 
equipment  to  remain  onsite  after  license 
termination  that  was  contaminated 
when  final  decommissioning  was 
initiated. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
JaiDM  M.  Taylor, 
Executive  Director  for  Operations. 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  810 

Aaslatanca  to  Foreign  Atomic  Energy 
Actlvitlea 

AGENCY:  Office  of  Arms  Control  and 
NonproUfiBration.  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Enei:gy 
(DOE)  is  amending  its  regulations 
concerning  unclassified  assistance  to 
foreign  atomic  energy  activities.  These 
amendments  will:  Establish  a  general 
authorization  for  assistance  that  would 
enhance  the  operational  safety  of 
existing  civilian  nuclear  power  reactors 
in  the  list  of  countries;  add  a  definition 
of  "operational  safety"  as  this  concept 
relates  to  existing  civilian  nuclear 
power  plants;  update  the  list  of 
countries  requiring  specific 
authorization  for  assistance  in  the 
production  of  special  nuclear  material 
by  deleting  certain  coimtries  and  adding 
others;  require  specific  authorization  for 
assistance  relating  to  certain  research 
and  test  reactors;  require  that  any 
materials,  equipment,  or  technology 
transferred  under  certain  general 
authorizations  not  be  retransferred  to  a 
country  without  prior  U.S.  Government 
consent;  and  make  certain  technical 
changes,  such  as  updating  addressees  to 
whom  reports  and  requests  under  these 
regulations  should  be  submitted. 
EFFECTIVE  DATE:  These  amendments  are 
effective  on  July  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Zander  Hollander,  Export  Control 
Specialist,  Export  Control  Operations 
Division.  Office  of  Export  Control  and 
International  Safeguards,  IS-40.  U.S. 
Department  of  Energy.  1000 
Independence  Ave.  SE,  Washington.  DC 
20585.  Telephone  (202)  566-2125. 

SUPPLEMENTARY  MFORMATKM: 

1.  Background 

10  CFR  part  810  implements  section 
57  b.  (2)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  by  section  302  of  the 
Nuclear  Non-Proliferation  Act  of  1978 
(NNPA)  (42  U.S.C.  2077  (b)  (2)).  This 
section  requires  that  U.S.  persons  who 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States  be  authorized 
to  do  so  by  the  Secretary  of  Energy. 
According  to  the  part  810  regulations, 
assistance  by  U.S.  persons  to  nuclear 
power  reactor-related  activities  outside 
the  United  States  is  generally  authorized 
for  countries  not  listed  in  §  810.8(a). 
which  sets  forth  the  circumstances  in 
which  specific  authorization  is  required. 
A  main  purpose  of  this  revision  is  to 


establish  a  new  general  authorization  for 
assistance  that  would  enhance  the 
operational  safety  of  existing  civilian 
nuclear  power  reactors  in  countries 
listed  in  S  810.8(a),  thus  eliminating  the 
need  for  specific  authorization  by  the 
Secretary  of  Energy  for  that  assistance. 
In  this  regard,  the  new  general 
authorization  can  be  viewed  as  building 
on  to  the  long-standing,  and  still 
retained,  authority  in  §  810.7(b),  whidi 
generally  authorizes  assistance  to 
prevent  or  correct  a  current  or  imminent 
radiological  emergency  posing  a 
significant  danger  to  public  health  and 
safety.  However,  unlike  for  other  general 
authorizations,  applicants  must  obtain 
the  written  permission  of  the 
Department  of  Energy  in  order  to  use  the 
new  general  authorization.  Accordingly, 
the  new  general  authorization  can  be 
viewed  as  a  hybrid  authorization  in  that 
it  will  not  be  automatic,  as  for  example 
a  general  authorization  under  S  810.7(a), 
but  does  not  involve  the  time- 
consuming  process  required  for  specific 
authorizations.  DOE  will  review 
applications  to  confirm  that  proposed 
activities  meet  the  criteria  for  use  of  the 
authorization  and  are  consistent  with 
the  objectives  of  U.S.  national  security, 
national  disclosure,  and  nuclear 
nonproliferation  policy.  In  addition, 
DOE  will  provide  each  application 
received  to  the  Departments  of  State 
(DOS).  Commerce,  and  Defense,  the 
Arms  Control  and  Disarmament  Agency, 
and  the  Nuclear  Regulatory 
Commission,  along  with  notice  of  DOE's 
proposal  to  allow  or  disallow  use  of  the 
new  general  authorization.  It  is 
anticipated  that  in  most  cases,  with  DOS 
concurrence,  permission  or  denial  will 
be  given  within  30  days.  If  it  appears 
that  review  is  required  beyond  the  30> 
day  period,  DOE  will  notify  the 
applicant  within  the  30-day  period  not 
to  proceed  until  DOE  informs  the 
applicant  otherwise. 

The  intent  of  the  new  general 
authorization  is  to: 

•  Expedite  sai^y-related  assistance  to 
civilian  nuclear  power  plants, 
particularly  in  the  former  Soviet  Union, 
and  support  the  U.S.  Government's 
efforts  to  improve  the  operational  safety 
of  nuclear  power  reactors  worldwide. 

•  Enable  U.S.  firms  to  compete  more 
effectively  against  foreign  competitors 
for  safety-related  nuclear  business. 

•  Eliminate  unnecessary  paperwork 
and  time-consuming  bureaucratic 
delays. 

Over  the  past  several  years,  DOE  bai 
received  numerous  requests  from  U.S. 
firms  to  provide  safety-related 
assistance  to  foreign  nuclear  power 
plants  and  has  granted  those  requests 
after  careful  executive  branch  review. 
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DOE  ha*  now  raachad  the  conclusion 
that  far  this  type  of  assistance  a  more 
expedited  procedure  would  better  serve 
the  goal  of  enhancing  safsty  while  not 
compromising  the  equally  important 
goal  of  strict  adherence  to  the 
Donprolifiaration  policy  of  the  United 
SUtas. 

To  assist  applicants  in  determining 
whether  the  assistance  they  propose  to 
furnish  is  likely  to  qualify  for  the  "£ut 
track"  treatment  afforded  by  the  new 
general  authorization,  a  definition  of 
"operational  safety"  has  been  added  to 
§810.3  "Definitions." 

The  authorizaticm  also  may  apply  to 
"continuing  programs"  of  safety 
enhancement,  in  which  a  U.S.  supplier 
undertakes  a  variety  of  informational 
and  assistance  activities  intended  to 
upgrade  and  maintain  saiiBty  over  •  long 
period;  this  would  obviate  the  need  for 
specific  authorization  of  each  or  several 
of  the  activities  periodically. 

In  §  810.8(a),  the  list  of  countries 
requiring  specific  authorization  even  for 
nuclear  power-reactor  related  activities 
has  been  modified  to  reflect  the  vast 
changes  in  the  world  sinc^  the  list  was 
last  published  in  1986.  Deleted  from  the 
list  are  countries  that  no  longer  exist, 
some  countries  that  have  become  party 
to  the  Nucleer  Non-Proliferation  Treaty 
(MPT)  and  completed  full-scope 
safeguards  agreements  with  the 
IntemationalAtomic  Energy  Agency 
(IAEA),  and  East  European  cotintries 
that  had  been  listed  solely  for  national 
secTirity  reasons  that  vanished  with  the 
disintegration  of  the  Warsaw  Pact. 
Added  to  the  list  are  the  republics  of  the 
former  Soviet  Union.  Section  810.8  is 
also  amended  to  require  specific 
authorization  for  assistance  relating  to 
certain  research  or  test  reactors.  An 
additional  reporting  requirement  is 
added  to  $810.13. 

S!  Regulatory  duugaa 

The  following  changes  are  made  to 
Part  810: 

A.  Section  810.3    Definitions.  A 
definition  of  "operational  safety"  is 
added. 

B.  Section  810.4    Communications.  A 
new  addressee  for  communications  is 
given. 

C  Section  810.5    f/iteipretotions.  The 
title  of  the  office  providing  advice  is 
changed. 

D.  Section  810.7    Generally 
authorized  activities.  A  new  general 
authorization  for  assistance  that  would 
enhance  the  operational  safety  of 
existing  civilian  nucleer  power  reactors 
is  added. 

E.  Section  810.8  Grant  of  specific 
auth(msation.  The  list  of  countries  in 
$  810.8(a)  is  revised,  with  some 
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oountriea  deleted  and  others  added. 
Section  810.8  is  also  amended  by 
adding  requirements  for  specific 
authorizadon  for  assistance  relating  to 
research  and  test  reactors  greater  than  5 
Megawatts  Thermal  and  training  in 
related  activities. 

F.  Section  810.10    Grant  of  specific 
authorization.  The  addressee  for 
proposals  to  provide  assistance  is 
changed. 

G.  Section  810.13    Reports.  Reporting 
requiraments  include  a  vendor 
assurance  that  the  vendor's  agreement 
with  a  recipient  requires  the  vendor  to 
obtain  DOE  approval  before  consenting 
to  retransfsr  materials,  equipment,  andf 
technology  transferred  under  certain 
general  authorizations  to  a  country 
listed  in  §  810.8.  Also,  the  addressee  for 
reports  is  changed. 

H.  Section  810.16    Effective  date  and 
savings  clause.  The  savings  clause  states 
that  the  revision  will  not  affect 
previously  granted  specific 
authorizations  or  generally  authorized 
activities  for  whidi  the  contracts, 
purchase  orders,  or  licensing 
arrangements  are  already  in  eff'ect  on  the 
date  of  publication  of  the  final  rule; 
also,  that  persons  engaging  in  activities 
generally  authorized  under  the  present 
regulations  but  requiring  specific 
authorization  under  the  revision  must 
request  such  specific  authorization 
within  90  days  but  may  continue  their 
activities  until  DOE  acts  on  the  request; 
also,  that  specific  authorizations 
previously  granted  for  assistance  to  the 
Soviet  Union  remain  valid  for  the  newly 
independent  former  republics  of  the 
Soviet  Union. 

3.  Statutory  Requirementa 

Pursuant  to  section  57  b.  of  the 
Atomic  Energy  Act,  with  the 
concurrence  of  the  Department  of  State 
and  after  consultations  with  the 
Departments  of  Defense  and  Commerce, 
the  Arms  Control  and  Disarmament 
Agency,  and  the  Nuclear  Regulatory 
Commission,  the  Secretary  of  Energy 
has  determined  that  to  authorize  this 
revision  of  10  CFR  part  810  will  not  be 
inimical  to  the  interests  of  the  United 
States. 

4.  Prooedaral  Matters 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993. 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  January  25, 1993),  DOE 
submitted  this  notice  to  the  Director  for 
appropriate  review.  The  Director  has 
completed  his  review.  Seperately,  DOE 
has  determined  that  there  is  no  need  for 


a  regulatory  impact  analysis  because  the 
rule  is  not  a  major  rule  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291." 

B.  Review  under  the  Regulatory 
Flexibility  Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354  (42  U.S.C  601-612)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
i.e.,  small  businesses  and  small 
government  jurisdictions.  This  action 
amends  regulations  in  a  manner  to 
expedite  the  current  process  of 
providing  approval  for  U.S.  persons  to 
conduct  certain  activities  in  other 
countries;  thus  it  would  impose  no 
economic  burden  upon  small  entities 
subject  to  those  regulations.  DOE 
accordingly  certifies  that  there  will  not 
be  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

C.  Review  under  the  National 
Environmental  Policy  Act 

The  rule  was  reviewed  under  the 
National  Environmental  Policy  Act  of 
1969,  Public  Law  01-190  (42  U.S.C 
4321  ef  seq.).  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
08),  and  the  Department  of  Energy 
environmental  regulations  (10  CFR  part 
1021)  and  was  determined  not  to 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Accordingly,  no 
environmental  impact  statement  is 
required. 

D.  Review  under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  Federalism  assessment 
to  be  used  in  decisions  by  seniw 
policymakera  in  promulgating  or 
implementing  the  regulation.  The  rule 
will  not  have  a  substantial  direct  effect 
on  the  traditional  rights  and 
prerogatives  of  States  in  relationship  to 
the  Federal  Government.  Preparation  of 
a  Federalism  assessment  is  therefore 
unnecessary. 

£.  Review  under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
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A.  Section  I 
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Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect. 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings:  and  defines  key  terms. 
EXDE  certifies  that  today's  rulemaking 
meets  the  requirements  df  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

F.  Paperwork  Reduction  Act 

The  information  collections  in  this 
rule  are  exempt  from  review  by  the 
Office  of  Management  and  Budget  and 
from  public  comment  for  reasons  of 
national  seciirity  as  provided  for  in 
Executive  Orders  12035  and  12333 
issued  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35). 

5.  Review  of  Comments 

IX)E  published  a  proposed  rule 
version  of  these  amendments  in  the 
Federal  Register  on  March  11, 1993  (58 
FR  13427)  and  a  correction  tothe 
proposed  rule  on  March  23, 1993  (58  FR 
15441).  Written  comments  were 
received  from  four  parties.  These 
comments  have  been  made  available  for 
public  inspection  in  the  DOE  Reading 
Room  during  consideration  of  this  final 
rule.  As  a  result,  the  following  changes 
in  the  proposed  rule  were  either  made 
or  considered  and  rejected: 

A.  Section  810.3  Definitions 

One  comment  suggested  the  word 
"public"  in  the  newly  added  definition 
of  "operational  safiaty"  might  be 
confusing  because  the  Atomic  Energy 
Act's  reference  to  "public  health  and 
safety"  has  been  interpreted  in  Nuclear 
Regulatory  Commission  licensing  to 
mean  the  health  and  safety  of  the  U.S. 
"public."  while  here  the  reference  is 
also  to  the  foreign  "public." 
Accordingly,  it  was  proposed  to  replace 
the  word  "public"  with  "off-site 
population"  in  the  definition,  as  well  as 
in  §  810.7(b)  and  in  the  new  general 
authorization  in  §  810.7.  To  preclude 
the  possibility  of  confusion  resulting 
from  the  use  of  "public."  DOE  has 
adopted  this  proposal. 


Another  comment  found  the 
definition  "extraordinarily  broad."  DOE 
agrees  that  it  is  broad,  reflecting  DOE 
experience  that  many  kinds  of 
appropriate  assistance  can  contribute  to 
the  safe  operation  of  a  nuclear  power 
reactor.  DQE  has  been  carehil,  nowever. 
to  frame  a  definition  that  excludes  an 
even  wider  variety  of  nuclear 
assistance— for  example,  safety-related 
assistance  to  enrichment  or  reprocessing 
facilities  or  assistance  in  designing  or 
manufacturing  reactors — for  which  this 
general  authorization  would  not  be 
available.  Even  then,  the  assistance 
could  be  provided  to  a  recipient  on  the 
§810.8  list  of  countries  if  a  specific 
authorization  were  granted  after  review 
under  these  regulations. 

B.  Section  810.7  Generally  Authorized 
Activities 

One  comment  contended  that  the  new 
safety-related  general  authorization 
would  justify  the  provision  of  "virtually 
any  kind  of  nuclear  assistance  in  any 
country  with  a  civilian  nuclear  power 
program,"  including  countries  "known 
or  suspected  to  be  developing  nuclear 
weapons."  In  response,  DOE  would 
underscore  the  point  made  in  the 
preamble  to  the  proposed  rule — that  is. 
"DOE  will  review  applications  to 
confirm  that  proposisd  activities  meet 
the  criteria  for  use  of  the  authorization 
and  are  consistent  with  the  objectives  of 
U.S.  national  security,  national 
disclosure,  and  nuclear  nonproliferation 
policy."  This  review  will  assess  not 
only  the  safety-related  nature  of  the 
proposed  assistance  and  but  also 
whether  U.S.  policy  objectives  are 
served.  Thus,  just  as  assistance  under 
specific  authorization  is  governed  by  the 
nonproliferation  and  safeguards  status 
of  the  recipient  country  and  is  denied  to 
countries  "known  or  suspected  to  be 
developing  nuclear  weapons,"  so  would 
assistance  under  the  new  general 
authorization. 

The  same  comment  expressed 
disbelief  that  "an  exception  to  the 
specific  authorization  requirement  is 
warranted"  even  for  safety-related 
assistance  to  the  former  Soviet  Union 
because  "current  part  810  si}ecific 
authorization  procedures  are  not 
onerous."  However,  at  minimum,  the 
comment  held,  the  new  general 
authorization  should  at  least  be  limited 
to  the  republics  of  the  former  Soviet 
Union  "which  have  implemented 
effective  safeguards  and  made  a 
commitment  to  long-term  nuclear 
cooperation  with  the  United  States." 

As  to  the  onerousness  of  the  specific 
authorization  procedures,  DOE 
experience  has  shown  that  processing 
routine  cases  under  these  procedures 


normally  takes  about  three  months,  at 
best.  However,  since  the  "Cast  track"  of 
the  new  general  authorization  will  be 
reserved  for  safety-related  assistance 
that  poses  little  or  no  proliferation 
concern  and  going  to  countries  that  pose 
little  or  no  proliferation  concern.  DOE 
believes  it  should  be  available  for 
countries  on  the  S  810.8(a)  list  other 
than  the  republics  of  the  former  Soviet 
Union,  for  example.  Argentina  or  South 
Ahica.  Even  so.  DOE  has  deliberately 
chosen  not  to  make  this  type  of  general 
authorization  automatic-— that  is. 
available  for  the  taking — as  is  the  case 
for  authorizations  under  §§  810.7(a)  and 
(g),  for  example,  and  in  fact  has  chosen 
to  make  its  approval  more  formal  than 
for  use  of  any  other  type  of  general 
authorization.  This  is  because  DOE 
believes  the  technical  significance  of  the 
proposed  safety-related  assistance  and 
its  consistency  with  U.S.  policy 
objectives  cannot  be  left  to  the  judgment 
of  the  applicant  but  must  be  assessed  by 
DOE  and  the  other  agencies. 

Further,  the  comment  raised  the 
concern  that  "the  mere  designation  by 
the  recipient  country  of  a  reactor  as 
'civil'  should  not  automatically  entitle  it 
to  operational  safety  assistance"  and 
argued  that  the  authorization  should  be 
limited  to  "operating"  reactors  rather 
than  "existing"  reactors  to  "avoid  the 
risk  of  authorizing  assistance  to  help 
complete  reactors  now  under 
construction  in  coxmtries  of 
proliferation  risk." 

DOE  agrees  wholeheartedly  that 
calling  a  reactor  "civil"  does  not 
necessarily  make  it  so.  Accordingly,  it 
has  been  the  longstanding  policy  of  DOE 
and  the  other  agencies  involved  in 
reviews  under  these  regulations  to 
ascertain  the  true  use  of  any  reactor 
proposed  to  receive  U.S.  assistance. 
DOE  has  chosen  to  adopt  "existing" 
rather  than  "operating"  as  a 
qualification  on  the  term  "reactor" 
because  the  former  would  enable 
improvement  of  safety  features  of  a 
reactor  prior  to  start-up.  as  well  as 
assistance  to  safe  start-up  of  a  reactor 
that  was  shut  down  for  maintenance  or 
fuel  reloading. 

Another  comment  said  DOE  should 
have  to  give  written  permission  for  each 
case  of  transfer  of  assistance  or  at  least 
have  to  grant  permission  at  intervals 
(e.g.  annually)  to  prevent  granting  of  a 
"one-time  permission  to  transfer  a  wide 
range  of  different  technology  over  an 
indefinite  period  of  time."  DOE  believes 
"one-time  permission"  for  a  series  of 
transfers  may  be  appropriate  in  some 
cases — for  example,  allowing 
associations  of  power  reactor  operators 
to  exchange  safety-related  information 
regularly  over  time.  However.  DOE 
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foresees  requiring  periodic  ranewals  of 
mch  applicatiaiis  to  use  tke  new  general 
autliorization. 

A  comment  urged  that  the 
concurrente/consuItBtion  loles  of  the 
other  agencies  be  addressed  in  the  final 
regulations  and  a  medianism  provided 
for  dealing  with  disapproval  by  other 
agencies.  As  the  preamble  to  the 
Proposed  Rule  indicated,  (he 
interagency  procedures  for  use  of  the 
new  general  authorization  will  be 
approximately  the  same  as  for  specific 
authorization:  DCX  will  refer  each 
proposal  it  believes  Qualifies  for  the 
safety-related  general  authorization  to 
the  Department  of  State  for  its 
concurrence  and  to  the  Departments  of 
Defense  and  Commerce,  thia  Arms 
Control  and  Disarmament  Agency,  and 
the  Nuclear  Regulatory  Commission  for 
their  views.  Since  DOE  intends  to  use 
the  new  general  authorization  only  for 
safety-related  assistance  that  poses  no 
proliferation  concern,  it  believes  five 
working  days  should  be  ample  far  the 
interagency  review.  To  keep  interagency 
paperwork  to  a  minimum,  the 
Department  of  State  has  agreed  to 
iunush  a  gflDoric  concurrenoe  in 
advance  and  to  inform  DOE  in  writing 
when  it  does  not  wish  this  concurrence 
to  apply. 

As  Tor  providing  a  mechanism  for 
dealing  with  agency  disapproval  of  use 
of  the  new  general  authorization, 
current  procedures  as  they  apply  to 
specific  authorizations  do  not  have  such 
a  mechanism.  The  law  requires  DOE  to 
obtain  DOS  amcunence  and  to  consult 
the  other  agencies.  DOE  and  DOS  folly 
consider  tM  views  of  certain  other 
agencies  in  reaching  their  conclusions 
and  see  no  need  for  a  formal  conflict 
resolution  process  when  the  current 
consultation  procedures  work  welL 

One  comment  suggested  that  20  days 
be  allowed  for  interagency  review  of 
cases  involving  suspected  nuclear 
proliferant  countries.  DOE  has  no 
intention  of  hurrying  review  of 
proposed  assistance  to  nuclear 
proliferant  countries — whether  under 
specific  authorization  or  the  new 
general  authorization.  In  the  rare  case 
that  U.S.  Government  nonproliferation 
policy  would  not  preclude  assistance  to 
such  countries,  it  would  certainly 
require  that  agencies  have  ample  time  to 
deliberate,  bi  any  event,  no  change  in 
the  regulations  is  needed  to  provide 
DOE  and  the  other  agencies  the  time 
necessary  to  assess  fiiilly  eech  request. 

Two  comments  suggested  that  to 
avoid  possible  misinterpretation,  the 
new  general  authorization  should  state 
explicitly  that  it  is  intended  to  be  used 
only  for  assistance  to  countries  listed  in 
S  810.8(a).  D(%  has  made  this  change. 


C.  Section  810.8  Activities  Requiring 
Specific  Authorization 

One  comment  urged  that  in  addition 
to  the  many  countries  being  deleted 
from  the  §  810.8(a)  list.  DOE  should 
consider  the  early  removal  of  Argentina 
and  Brazil  in  recognition  of  the  great 
progress  these  countries  have  made 
toward  Joining  the  international  nuclear 
nmproliferation  regime.  DOE  is  well 
aware  of  recent  developments  in 
Argentina  and  Brazil  and  notes  that 
Argentina,  in  particular,  is  making  rapid 
progress  toward  folfilling  its 
commitments  to  put  into  force  both  the 
Treaty  of  Tlatelolco  and  a  foil-scope 
safeguards  agreement  with  the  IAEA. 
DOE  believes  that  countries  cleariy 
renouncing  nuclear  weapons  should  be 
considered  for  removal  from  the 
§  810.8(a)  list  in  a  timely  manner  and 
pledges  to  do  so. 

One  comment  expressed  concern  ovw 
the  reference  to  "prototype"  reactors  in 
proposed  new  section  8(c)(5).  It  noted 
that  "prototype"  could  be  misconstrued 
as  including  first  models  of  new  power 
reactors,  although  the  intent  is  to 
require  specific  authorization  for 
assistance  to  the  kinds  of  reactors  that 
have  figured  in  the  clandestine 
programs  of  would-be  proliferants. 
Since  requiring  specific  authorization 
for  assistance  to  all  "research"  and 
"test"  reactors  greater  than  5  Megawatts 
Thermal  capacity  would  include  the 
"prototypes"  of  such  reactors.  DOE  has 
deleted  the  reference  to  "prototype" 
reactors  in  the  subsection. 

Section  810.13    Feports 

DOE  accepted  two  comments  that  the 
new  reporting  requirement  on  generally 
authorized  assistance  should  make  clear 
that  it  is  the  U.S.  vendor's  responsibility 
to  have  a  retransfer  consent  agreement 
with  the  foreign  recipient  and  to  obtain 
DOE  approval  before  consenting  to  a 
retransfer  to  a  country  listed  in 
S  810.8(a).  It  also  accepted  a  comment 
that  DOE'S  approval  should  be 
necessary  for  subsequent  retiansfers  to 
countries  listed  in  §«10.8(a).  The 
requirement  has  been  modified  to 
clarify  DOE'*  original  intent  on  this 
matter  and  consonant  with  the 
comments  received. 

List  of  SubfecU  in  10  CFR  Part  810 

Foreign  relations,  Nuclear  energy, 
Reporting  and  recordkeeping 
requirements. 


Issued  in  Washington.  DC,  July  20. 1993. 
AnthiKjr  CiaPunnld, 
Actiag  Director,  C^ce  of  Arm  Coatro/  and 
Noni^olifuatioOr  Office  oflntdligence  and 
National  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  810  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  tlO— ASSISTANCE  TO  FOREKSN 
ATOMIC  ENERGY  ACTIVniES 

1.  Section  810.3  is  amended  by 
adding  in  alphabetical  order  the 
definition  fat  the  term  "Operational 
safety"  to  read  as  folkrws: 

1810.3 


Operational  safety  means  the 
capability  of  a  reactor  to  be  opwated  in 
a  manner  that  prevents  uncontrolled  or 
inadvertent  criticality.  prevents  or 
mitigates  uncontrolled  release  of 
radioactivity  to  the  environment, 
monitors  and  hmits  staff  exposure  to 
radiation  and  radioactivity,  and  protects 
off-site  population  bom  exposure  to 
radiation  or  radioactivity.  Operational 
safety  may  be  enhanced  by  providing 
expert  advice,  equipment, 
instrumentation,  technology,  software, 
services,  analyses,  procedures,  training, 
or  other  assistance  that  improves  the 
capability  of  the  reactor  to  be  operated 
in  such  a  manner. 


2.  Section  810.4  is  amended  by 
designating  the  first  paragraph  as  (a)  and 
revising  it  and  by  designating  the 
second  paragraph  as  (b)  to  read  as 
follows: 

ftiaa   Communieatlone. 

(a)  All  communications  concerning 
these  regulations  should  be  addressed 
to:  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Attention: 
Director,  Export  Control  Operations 
Division.  IS-40,  Office  of  Export  Control 
and  International  Safeguards.  Telephone 
(202)  586-2112. 


f810.S    [Amendedl 

3.  Section  810.5  is  amended  by 
removing  the  phrase  "Division  of 
Politico-Military  Security  Affairs 
(PMSA)"  in  the  first  sentence  and 
adding  in  its  place  "Director,  Export 
Control  Oporations  Division  (AN-30)". 
Section  810.5  is  further  amended  by 
removing  the  acronym  "PMSA"  in  the 
second  sentence  and  adding  in  its  place 
"the  Director.  Export  Control  Operations 
Division". 


UMI 
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4.  Section  810.7  is  amended  by 
removing  the  phrase  "public  health  and 
safety"  in  paragraph  (b)  and  adding  in 
its  place  the  phrase  "the  health  and 
safety  of  the  off-site  popiilation." 

Section  810.7  is  amended  further  by 
redesignating  paragraphs  (c)  through  (g) 
as  (d)  through  (h)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

f  810.7    GMMrally  authorind  activMM. 

•  •        •        •        • 

(c)  Furnishing  information  or 
assistance,  including  through 
continuing  programs,  to  enhance  the 
operational  safety  of  an  existing  civilian 
nuclear  power  plant  in  a  country  listed 
in  §  810.8(a)  or  to  prevent,  reduce,  or 
correct  a  danger  to  the  health  and  safety 
of  the  off-site  population  posed  by  a 
civilian  nuclear  power  plant  in  such  a 
country;  provided  the  Department  of 
Energy  is  notified  in  advance  by 
certified  mail,  return  receipt  requested, 
and  approves  the  use  of  the 
authorization  in  writing;  the  Department 
will  notify  the  applicant  of  the  status  of 
the  request  within  30  days  from  the  date 
of  receipt  of  the  notification. 

•  •        •        •        • 

5.  Section  810.8  is  amended  by 
revising  paragraphs  (a)  and  (c)(5)  and 
adding  a  new  paragraph  (c)(6).  lliese 
revisions  read  as  follows: 

1810.8    AetivitiM  raqulring  specific 
■uttiorization. 

(a)  Engaging  directly  or  indirectly  in 
the  production  of  special  nuclear 
material  in  any  of  the  countries  listed 
below; 

Afghanistan 

Albania 

Algeria 

Andorra 

Angola 

Argentina 

Annenia  / 

Azerbaijan 

Bahrain 

Belarus 

Brazil 

Burma  (Myanmar) 

Camtxxlia 

Chile 

China,  People's  Republic  of 

Comoros 

Cuba 

Djibouti 

Georgia 

Guyana 

India 

Iran 

Iraq 

Israel 

Kazakhstan 

ICorea,  People's  Democratic  Republic  of 

Kuwait 

Kyrgyzstan 

Laos 

Libya 

Mauritania 


Moldova 

Monaco 

Mongolian  People's  Democratic  Republir 

Mozambique 

Niger 

Oman 

Pakistan 

Qatar 

Russia 

Saudi  Arabia 

South  Africa 

Syria 

Tajikistan 

Turkmenistan 

Ukraine 

United  Arab  Emirates 

Uzbekistan 

Vanuatu 

Vietnam 

Zambia 

Zimbabwe 

Countries  may  be  removed  from  or 
added  to  this  list  by  amendments 
published  in  the  Federal  Register. 

•        •        •        •        • 

(c)*  •  • 

(5)  Designing,  constructing, 
fabricating,  operating,  or  maintaining 
research  or  test  reactors  capable  of 
continuous  operation  above  5 
Megawatts  Thermal. 

(6)  Training  in  the  activities  of 
paragraphs  (c)  (1)  through  (5)  of  this 
section. 

fSiaiO    Grant  of  specific  •uthoritation. 

6.  Section  810.10(a)  is  amended  by 
removing  the  phrase  "Director,  Division 
of  Politico-Military  Security  Affairs 
(DP-332),  Office  of  IntemaUonal 
Security  Affairs"  and  adding  in  its  place 
"Director.  Export  Control  Operations 
Division,  IS-40,  Office  of  Export  Control 
and  International  Safeguards". 

7.  Section  810.13  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d),  adding  a  new  paragraph 
(d)(4),  and  revising  paragraphs  (f)  and 
(g).  These  revisions  read  as  follows: 

1810.13    Reports. 


(d)  Any  person,  within  30  days  after 
beginning  any  generally  authorized 
activity  under  §§  810.7(b),  (c).  or  (h), 
shall  provide  to  the  Department  of 
Energy: 
•        •••'• 

(4)  An  assurance  that  the  U.S.  vendor 
has  an  agreement  with  the  recipient 
ensuring  that  any  subsequent  transfer  of 
materials,  equipment,  or  technology 
transferred  under  general  authorization 
to  a  country  listed  in  §  810.8(a)  will  only 
take  place  if  the  vendor  obtains  DOE 
approval. 

(f)  Persons  engaging  in  activities 
generally  authorized  under  section 
§  810.7(a).  (d),  (e),  (f),  and  (g)  are  not 


subject  to  reporting  requirements  under 
this  section. 

(g)  All  reports  should  be  sent  to:  U.S. 
Department  of  Energy.  Washington,  DC 
20585.  Attention:  Director,  Export 
Control  Operations  Division,  IS-40. 
Office  of  Export  Control  and 
International  Safeguards. 

8.  Section  810.16  is  revised  to  read  as 

folloMTS. 

itiaie   Effective  dais  and  seytngsdMNSL 
These  regulations  are  effisctive  on  July 
26, 1993.  Except  for  actions  that  may  be 
taken  by  DOE  pursuant  to  section 
810.11,  this  revision  does  not  affect  the 
validity  or  terms  of  any  specific 
authorizations  granted  imder  the 
previous  regulations  or  generally 
authorized  activities  under  the  previous 
regulations  for  which  the  contracts, 
purchase  orders,  or  licensing 
arrangements  are  already  in  effect  on 
July  26, 1993.  Persons  engaging  in 
activities  that  were  generally  authorized 
under  the  previous  regulations  but  that 
require  specific  authorization  under  the 
revised  regulations  must  request 
specific  authorization  within  90  days 
but  may  continue  their  activities  until 
DOE  acts  on  the  request.  Specific 
authorizations  previously  granted  for 
assistance  to  the  Soviet  Union  remain 
valid  for  the  newly  independent  former 
republics  of  the  Soviet  Union. 

(FR  Doc.  93-17717  Filed  7-23-fi3: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parte  207, 220. 221  and  224 

Reguiationa  G,  T,  U  aitd  X;  Sacuritiaa 
Credit  Tranaactiona;  Uat  of  MarglnaMa 
OTC  Stocka;  Uat  of  Foreign  Margin 
Stocka 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  Ust  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
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and  a  deletion  from  the  previoiu 
Foreign  List.  Both  Lists  were  published 
on  April  27, 1993  (58  FR  2S543)  end 
effective  on  May  10. 1993. 

EFRCIWf  DATE:  August  9. 1993. 

FOR  RMfTNDI  WrOWKUTIQW  OOMTACT: 
Peggy  Wolffimm.  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommimications  Device  fbr  the  Deef 
(1IH3)  at  (202)  452-3544. 

aUPPIXKNTARY  MFOMIATION:  Listed 
below  are  additions  to  or  deletions  from 
the  ore  List.  This  supersedes  the  last 
ore  List  which  was  eSective  May  10. 
1993.  Additions  and  deletions  to  the 
ore  List  were  last  published  on  AfHil 
27, 1993  (58  FR  25543).  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G. 
T  and  U  (12  CFR  paiU  207. 220  and  221. 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  the 
degree  of  national  inveator  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  under  a  Securities  and 
Exchange  Commission  (SEC)  rule  as 
qualified  for  trading  in  the  national 
market  system  (NMS  security). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stodu  are  available 
at  the  Board  and  the  SEC  and  will  be 
incorporated  into  the  Board's  next 
quarterly  publication  of  the  OTC  List. 

Also  listed  below  is  one  deletion  from 
the  Foreign  List.  There  are  no  new 
additions  to  the  Boerd's  Foreign  List, 
which  was  last  published  April  27, 1993 
(58  FR  25543)  and  effective  May  10, 
1993.  Stocks  on  the  Foreign  List  are 
eligible  for  margin  treetment  at  broker* 
dealers  pursuant  to  a  1990  amendment 
to  Regulation  T  (12  CFR  part  220).  The 
Fweign  List  includes  those  securities 
that  meet  the  criteria  in  Regulation  T 
and  are  eligible  few  margin  treatment  at 
broker-deelers  on  the  same  basis  as 
domestic  margin  securities.  A  copy  of 
the  complete  Foreign  List  is  svailable 
from  the  Federal  Reserve  Banks. 


FvbUc  Comment  and  Deferred  Effadiva 
Date 

The  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b). 
220.17  (a),  (b),  (c)  and  (d),  and  221.7  (a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  pubUc  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12CFRPait220 

Banks.  Banking.  Brokers,  Credit. 
Margin,  Margin  requirements. 
Investments,  National  Market  Sjrstem 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

i2  CFR  Pott  22i 

Banks.  Banking.  Credit.  Margin. 
Margin  requirements,  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowws,  Credit. 
Margin,  Margin  requirements,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Elxchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221. 2(j)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List,  and 
one  deletion  from  the  Foreign  List. 


Deletions  From  the  List  of  Marginable 
OTCSlocka 

Stocks  Aemowd  For  Failing  Continued 
Listing  Requirements 

American  Integrity  Corporation 

$.01  par  common 
American  Rice.  Inc. 

$1.00  par  common 
Aspen  Imaging  International.  Inc. 

NoparoomoMm 
Auto-Trol  Technology 

$.01  par  common 
BHA  Group,  Inc. 

Class  B. 

$.01  par  common 
Bioplasty,  Inc. 

$.01  par  common 
Blue  Ridge  Raal  Estate  Company.  Big 
Boulder  Corporation 

Paired  certificates 
Boston  Digital  Corporation 

$.10  par  common 
Cardinal  Distribution,  Inc 

7V»%  convertible  subordinated 
debentures 
Community  Finandal  Corp. 

$.01  par  common 
Eriy  Industries,  Inc. 

$1.00  par  common 
F  &  C  International,  Inc. 

No  par  common 
Fonic  Inc. 

Warrants  (expire  05-20-93) 
Great  American  Communications 
Company 

$.01  par  common 
Horizon  Resources  Corporation 

$.01  par  common 
In-Store  Advertising,  Inc 

$.01  par  common 
Independent  Bankgroup,  Inc. 

$1.00  par  common 
Intellicorp,  Inc. 

$.001  par  common 
Kentucky  Central  Life  Insurance 
Company 

Class  A,  non-voting,  $1.00  par 
common 
Masstor  Systems  Corporation 

$.001  par  common 
Metallurgical  Industries  Inc. 

Class  A,  $.10  par  common 
National  Medical  Waste,  Inc. 

$.01  par  common 
Nationwide  Cellular  Service  Inc. 

Warrants  (expire  06-01-93) 
Norsk  Data  A.S. 

American  E)epositary  Receipts  for 
Class  B,  non-voting  shares 
Optek  Technology,  Inc. 

$.01  par  common 
Scios  Nova  Inc. 

Class  C,  warrants  (expire  06-30-93) 
Spectrum  Information  Technologies. 
Inc. 

Class  A,  warrants  (expire  06-11-93) 
Sungard  Data  Systems  Inc. 

8V4%  convertible  subordinated 


Stocks  Ren 

National  Si 
Involved  In 
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debentures 
TSL  Holdings.  Inc. 

$.01  par  common 
Vest.  H.D..  Inc. 

Warrants  (expire  05-21-93) 

Stocks  Removed  For  Listing  On  A 
National  Securities  Exchange  Or  Being 
Involved  In  An  Acquisition 

Bank  of  East  Tennessee 

$2.00  par  common 
Brand  Companies,  Inc..  The 

$.10  par  common 
Cardinal  Financial  Group.  Inc. 

$.10  par  common 
CB  &  T  Financial  Corporation 

$1.00  par  common 
CFS  Financial  Corporation 

$1.00  par  common 
Colorado  National  Bankshares.  Inc. 

No  par  common 
Financial  Federal  Corporation 

$.50  par  common 
First  Community  Bancorp  Inc. 

$1.00  par  common 
Goldtex,  Inc. 

$.10  par  common 
Crancare  Inc. 

No  par  common 
Gull  Laboratories.  Inc. 

$.001  par  common 
Hall-Mark  Electronics  Corporation 

$.01  par  common 
Home  Federal  Savings  Bank  (Colorado) 

$1.00  par  common 
Horizon  Financial  Services.  Ina 

$1.00  par  common 
Jimbo's  Jumbos,  Incorporation 

$.001  par  common 
Key  Centurion  Bancshares.  Inc. 

$3.00  par  common 
Manitowoc  Company,  Inc. 

$.01  par  common 
Midsouth  Corporation 

$.20  par  common 
Multibank  Financial  Corporation 

$6.25  par  common 
Northeast  Bancorp.  Inc. 

$5.00  par  common 
Nucorp.  Inc. 

$.05  par  common 
Pulitzer  Publishing  Company 

$.01  par  common 
Qual-Med.  Inc. 

$.01  par  common 
Ranch  Industries.  Inc. 

$1.00  par  common 
Regency  Cruises  Inc. 

$.001  par  common 
Republic  Capital  Group,  Inc. 

$.10  par  common 
Security  Tag  Systems,  Ina 

$.001  par  common 
Society  for  Savings  Bancorp  Inc. 

$1.00  par  common 
Southern  California  Water  Company 

$5.00  par  common 
Southwestern  Electric  Service  Ca 

$1.00  par  common 


Sundowner  Offshore  Services.  Inc. 

$.01  par  common 
Western  Financial  Corporation 

$1.00  par  common 

Additions  To  The  List  oTManinable 
ore  Stocks 

3D0  Company,  The 

$.01  par  common 
Abraxas  Petroleum  Corporation 

$.01  par  common 
Absolute  Entertainment.  Inc. 

No  par  common 
ABT  Building  Products  Corporation 

$.01  par  common 
ACS  Enterprises,  Inc. 

$.05  par  common 
Action  Performance  Companies.  Inc. 

$.01  par  common 

Warrants  (expire  04-27-98) 
AER  Energy  Resources,  Inc. 

No  par  common 
AGCO  Corporation 

Depositary  Shares 
Alcide  Corporation 

$.01  par  common 
Aldila,  Inc. 

$.01  par  common 
Alpha  1  Biomedicals,  Inc. 

Warrants  (expire  02-28-47) 
American  National  Petroleum  Company 

$.01  par  common 
American  Safety  Razor  Company 

$.01  par  common 
American  Savings  Bank  of  Florida 

$.01  par  common 
Amerihost  Properties.  Inc. 

$.005  par  common 
Amtran,  Inc. 

No  par  common 
Auspex  Systems,  Inc. 

$.001  par  common 
Bancfirst  Ohio  Corp. 

$10.00  par  common 
Banco  de  Galicia  y  Buenos  Aires  SA. 

American  Depositary  Shares 
Bankunited  Financial  Corporation 
(Florida) 

Series  1993.  $.01  par  non-cumulative 
convertible  preferred 
Barrett  Business  Services.  Inc. 

$.01  par  common 
Base  Ten  Systems.  Ina 

Qass  B.  $1.00  par  common 
Bell  Microproducts  Inc. 

$.01  par  common 
Black  Hawk  Gaming  k  Development 
Co.,  Inc. 

$.001  par  common 

Class  A.  warrants  (expire  12-31-94) 

Class  B,  warrants  (expire  06-30-96) 
Blyth  Holdings,  Inc. 

$.01  par  common 
Broadband  Technologies.  Inc 

$.01  par  common 
California  Culinary  Academy.  Inc 

No  par  common 
Cambridge  Technology  Partners 
(Massachusetts).  Inc 


$.01  par  common 
Care  Enterprises.  Inc 

$.01  par  common 
Catalyst  Semiconductor.  Inc 

No  par  common 
CDW  Computer  Centers.  Inc 

$.01  par  common 
Celestial  Seasonings.  Inc 

$.01  par  common 
Charter  Bancshares.  Inc.  (Texas) 

$1.00  par  common 
Chattahoochee  Bancorp,  Inc  (Gaoigia) 

$1.00  par  common 
Citizens  Bancshares.  Inc.  (Ohio) 

No  par  common 
Qtizens  Federal  Bank,  a  Federal  Savings 
Bank  (Florida) 

8V4  Series  A.  noncumulativa 
preferred 
Clayton  WilUams  Energy.  Inc 

$.10  par  common 
Coastal  Financial  Corporation  (South 
Carolina) 

$.01  par  common 
Commercial  Bank  of  New  York 

$5.00  par  common 
Communication  Intelligence 
Corporation 

$.01  par  common 
Concurrent  Computer  Corporation 

$.01  par  common 
CPI  Aerostructures,  Inc 

$.001  par  common 

Warrants  (expire  09-16-95) 
CTL  Credit.  Inc. 

$.01  par  common 
Cypros  Pharmaceutical  Corporation 

No  par  common 
Cyrk.  Inc. 

$.01  par  common 
D.I.Y.  Home  Warehouse.  Inc 

No  par  common 
Daig  Corporation 

$.01  par  common 
Delta  and  Pine  Land  Company 

$.10  par  common 
Discovery  Zone.  Inc. 

$.01  par  common 
Donnkenny.  Inc 

$.01  par  common 
Dovatron  International,  Inc 

$.01  par  common 
Drug  Emporium,  Inc 

7.75%  convertible  debentures  (dua 
2014) 
Eagle  Holdings.  Inc. 

No  par  common 
ECCS.Inc 

$.01  par  common 
Edunetics  Ltd. 

Ordinary  Shares.  NIS  .06  par  value 
Electroglas,  Inc. 

$.01  par  common 
Electronic  Retailing  Systems 
International.  Inc 
$.01  par  common 
Equinox  Systems,  Inc 

$.01  par  common 
Erox  Corporation 
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No  per  common 
Evorgraen  Media  Corporation 

Cl^  A,  DO  par  common 
Excalibur  Holding  Corporation 

$.00001  par  common 
FftM  Bancorporation,  Inc.  (Wisconsin) 

$.01  par  common 
FAR  East  National  Bank  (California) 

$1.25  par  common 
FFBS  Bancorp,  Inc.  (Mississippi) 

$.01  par  common 
FFY  Financial  Corp.  (Ohio) 

$.01  par  common 
Fidelity  New  York  F.S.B. 

$.01  par  common 
FUR  Systems.  Inc. 

$.01  par  common 
Fourth  Shift  Corporation 

$.01  par  common 
Frozen  Food  Express  Industries,  Inc. 

$1.50  par  common 
Future  Healthcare,  Inc.     j 

No  par  common  I 

GAB  Bancorp  (Indiana)    i 

$10.00  par  common 
General  Communication,  Inc. 

Qaa»  A.  no  par  common 
Genzyme  Transgenics  Corporation 

$.01  par  common 
George  Mason  Bankshares,  Inc. 
(Virginia)  , 

$1.66  par  common  ^ 
Geotek  Industries 

$.01  par  common 
Gold  Reserve  Corporation 

No  par  common 
Gotham  Apparel  Corporation 

$.001  par  common 
&ound  Round  Restaurants,  Inc. 

$.1667  par  common 
&owth  Financial  Corp.  (New  Jersey) 

$1.00  par  common 
Hallmark  Healthcare  Corporation 

Qass  A,  $.01  par  common 
Hamilton  Financial  Services 
Corporation 

$.01  par  common 
Harmony  Holdings,  Inc. 

$.01  par  common 
Harry's  Farmers  Market,  Inc. 

Class  A,  $.01  par  common 
Healthdyne  Tecnnologies.  Inc. 

$.01  par  common 
HEIInc. 

$.05  par  common 
Hollywood  Casino  Corporation 

$.01  par  common 
Horizon  Bancorp,  Inc.  (West  Virginia) 

$1.00  par  common 
Huntco  hic. 

Class  A,  $.01  par  common 
Hyde  Athletic  Industries,  Inc. 

Class  B,  $.33VS  par  common 
Image  Business  Systems  Corporation 

$.01  par  common 
Independence  Bancorp,  Inc.  (New 
Jersey)  i 

$1 .667  par  common     | 
Industrial  Scientific  CorpOTation 


$.10  par  common 
Information  Resource  Engineering,  Inc. 

$.01  par  common 
^terlinq  Software  Corporation 

$.01  par  common 
International  Imaging  Materials,  Inc. 

$.01  par  common 
International  Tourist  Entertainment 
Corp. 

$.001  par  common 
IRG  Tecnnologies,  Inc. 

$.01  par  common 
IVF  America,  Inc. 

$.01  par  common 

Series  A,  $1.00  par  cumulative 
convertible  preferred 
Jabil  Qrcuit,  Inc. 

$.01  par  common 
Jackson  County  Federal  Bank,  a  Federal 
Savings  Bank  (Oregon) 

$1.00  par  common 
Kent  Financial  Services,  Inc. 

$.10  par  common 
Laser  Vision  Centers,  In& 

$.01  par  common 
Laurel  Savings  Association 
(Pennsylvania) 

$1.00  par  common 
LQ  International,  Inc. 

$.01  par  common 
LF  Bancorp,  Inc.  (Mississippi) 

$.01  par  common 
Lottery  Enterprises,  Inc. 

$.01  par  common 
Limn  Industries,  Inc. 

$.01  par  common 
Magnetic  Technologies  Corporation 

$.15  par  common 
Mariner  Health  Group,  Inc 

$.01  par  common 
Martin  Color-Fi,  Inc. 

No  par  conunon 
MBLA  Financial  Corporation  (Missouri) 

$.01  par  common 
Medical  Care  America,  Inc. 

7%  convertible  debentives  (due  2015) 
Megahertz  Corporation 

$.004  par  common 
Megatest  Corporation 

$.001  par  common 
Metatec  Corporation 

Class  A,  $.01  par  common 
Metro  Financial  Corporation  (Georgia) 

$1.00  par  common 
MFS  Communications  Company,  Inc 

$.01  par  common 
Microcarb  Inc. 

$.01  par  common 
Mississippi  Valley  Bancshares,  Inc. 
(Missouri) 

$1.00  par  common 
National  Convenience  Stores,  Inc. 

Warrants  (expire  03-09-08) 
National  Home  Centen,  Inc. 

$.01  par  common 
Northern  Springs  Co.,  Inc. 

Class  A,  $.01  par  common 
Northstar  Health  Services,  Inc. 

$.01  par  common 


Northwestern  Steel  and  Wire  Company 

$.01  par  common 
Norwood  Promotional  Products,  Inc. 

No  par  common 
O'Reilly  Automotive,  Inc. 

$.01  par  common 
Old  America  Stores,  Inc. 

$.01  par  common 
Opti,  Inc. 

No  par  common 
Pacific  International  Services 
Corporation 

No  par  common 
Papa  John's  International,  Inc. 

$.01  par  common 
Paul  Harris  Stores,  Inc. 

$.01  par  common 
People  s  Bank  (Connecticut) 

8.5%  Series  A,  No  par  convertible 
preferred 
People's  Choice  TV  Corp. 

$.01  par  common 
Petroleum  Geo-Services  A/S 

American  Depositary'  Receipts 
Phycor,  Inc. 

6.5%  convertible  subordinated 
debentures  (due  2003) 
Pinnacle  Micro,  Inc. 

$.001  par  common 
Pittencrieff  Communications,  Inc. 

$.01  par  common 
Primadoima  Resorts,  Inc. 

$.01  par  common 
Projectavision,  Inc. 

$.0001  par  common 
Quad  Systems  Corporation 

$.03  par  common 
•Quality  Products,  Inc. 

$.00001  par  common 
Random  Access,  Inc. 

$.0001  par  common 
RE  Capital  Corporation 

$.10  par  common 
Regal  Qnemas,  Inc 

No  par  common 
Regional  Acceptance  Corporation 

No  par  common 
Reliable  Life  Insurance  Company.  The 

Class  A,  $1.00  par  common 
Reno  Air.  Inc. 

$.01  par  common 
Resource  Mortgage  Group,  Inc.  (South 
Carolina) 

$.01  par  common 
Rexall  Sundown,  Inc. 

$.01  par  common 
Rhodes,  Inc. 

$.01  par  common 
Robert  Mondavi  Corporation,  The 

Class  A,  No  par  common 
Rochester  Commimity  Savings  Bank, 
The 

Series  B,  $1.00  par  non-cumulative 
convertible  prefarred 
Safety  1st,  Inc. 

$.01  par  common 
Sanmina  Corp. 

$.01  par  common 
Santa  Cruz  Operation,  Inc.,  The 
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No  par  commcHi 
Satcon  Technology  Corporation 

S.Ol  par  common 
Seaman  Furniture  Ck>mpany,  Inc. 

$.01  par  common 
Shiloh  Industries,  Inc. 

$.01  par  common 
Signal  Technology  Corporation 

$.01  par  common 
Silver  King  Commtmications,  Inc. 

$.01  par  common 
Sodak  Gaming,  Inc. 

$.01  par  common 
Spectrum  Signal  Processing  Inc. 

No  par  common 
St.  Francis  Capital  Corporation 

$.01  par  common 
Stanley  Furniture  Company,  Inc. 

$.02  par  common 
State  Financial  Services  Corporation 

Qass  A,  $.10  par  common 
Station  Casinos,  Inc. 

$.01  par  common 
Stolt  Comex  Seaway  S.A. 

$2.00  par  common 
Summit  Bancshares,  Inc.  (Texas) 

$2.50  par  common 
Suncoast  Savings  ft  Loan  Assoc.  FSA 

Series  A,  $5.00  par  non-cumulative 
convertible  preferred 
Sundance  Homes,  Inc. 

$.01  par  common 
Sunglass  Hut  International.  Inc. 

$.01  par  common 
Supreme  International  Corporation 

$.01  par  common 
Swisher  International,  Inc. 

$.01  par  common 

Warrants  (expire  04-21-4)6) 
T  R  Financial  Corp. 

$.01  par  common 
Telor  Ophthalmic  Pharmaceuticals,  Inc. 

$.001  par  common 
Therapeutic  Discovery  Corporation/Alza 
Corporation 

Units  (expire  12-31-99) 
Titan  Holdings,  Inc. 

$.01  par  common 
Titan  Wheel  International.  Inc. 

No  par  common 
Touchstone  Applied  Science  Associates, 
Inc. 

$.0001  par  common 
Trico  Bancshares  (California) 

No  par  conunon 
United  Mobile  Homes,  Inc. 

$.10  par  common 
Valley  Bancorp,  Inc.  (Pennsylvania) 

$5.00  par  common 
West  Coast  Bancorp,  Inc.  (Florida) 

$1.00  par  common 
Wind  River  Systems.  Inc. 

$.01  par  common 
Zaring  Homes,  Inc. 
No  par  common    ■ 

Deletion  from  the  List  of  Foreign  Margiir 
Stocks 

Joshin  Denki  Company,  Ltd. 


¥50  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Diractor 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(fXlO)),  July  20. 1W3. 
WiOiamW.  Wiles, 
SecnUuy  of  the  Board. 
(PR  Doc  93-17665  FUed  7-23-03;  8:45  am] 
■uJNa  coot  ane-ei-^ 


DEPARTMENT  OF  TRANSPORTATION 

F*(toral  Aviation  Administration 

14  CFR  Part  33 

[Doctot  Na  9»-AIIE-40;  SpecW  CondMofw 
Na  SC-49-01-NE] 

SfMcial  CondHlona;  Light  Hallcoptar 
Turbina  Englna  Company  Modal 
CTS800  TurtMShatt  Englna 

agency:  Federal  AviaUon 

Administration,  DOT. 

ACTION;  Final  special  conditions. 


SUMMARY:  These  special  conditions  ai« 
issued  for  the  Light  Helicopter  Turbine 
Engine  Company  (LHTEC)  Model 
CTS800  turboshaft  engine.  This  engine 
has  novel  or  unique  engine  ratings  that 
are  not  defined  by  the  applicable 
airworthiness  regulations.  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations 
(FAR). 

EFFECTIVE  DATE:  August  25, 1993. 
FOR  FURTHER  VN^MMATION  CONTACT: 
Chung  Hsieh.  Engine  and  Propeller 
Standards  SlaB.  ANE-llO,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service.  FAA.  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5229;  telephone 
(617)  238-7116;  fax  (617)  238-7199. 

SUPPLEMENTARY  MTORMATION: 

Background 

On  July  11, 1989.  the  Ught  HeUcopter 
Turbine  Engine  Company  (LHTEC). 
petitioned  the  FAA  for  an  exemption  to 
FAR  Section  33.7,  Engine  Ratings  and 
Operating  Limitations,  for  type 
certification  of  Model  CTSSOO 
turboshaft  engine.  The  Model  CTSSOO 
engine  is  rated  at  30-second  One- 
Engine-Inoperative  (OEI),  2-Minute  OEI. 
2V^-Minute  OEL  Continuous  OEI. 
Takeoff,  and  Maximum  continuous 
ratings.. 

The  applicable  airworthiness 
requirements  do  not  contain  30-Second 


OEI  and  2-Minute  OH  rating 
definitions,  and  do  not  contain  adequate 
or  appropriate  safety  standards  for  Um 
type  certification  of  these  new  and 
unusual  engine  ratings. 

Type  Certificatiaa  Baaia 

Under  the  provisions  of  f  21.17(a)  of 
the  FAR.  LHTEC  must  show  that  the 
Model  CTSSOO  turboshaft  enghM  meeU 
the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  tha 
application.  Those  Federal  Aviation 
R^ulations  are  §  21.21  and  part  33, 
effective  February  1, 1965,  as  amended 
through  Amendment  33-14. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
Part  33,  as  amended,  do  not  contain 
adeouate  or  appropriate  safety  standards 
for  the  LHTEC  Model  CTSSOO  tuihoshatt 
engine  because  of  the  new  and  unique 
engine  ratings.  Therefore,  the 
Administrator  prescribes  special 
conditions  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  SS  11.28 
and  11.29(b).  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.17(a)(2). 

Novel  or  Unusual  Daeiga  Faatniaa 

The  LHTEC  Model  CTSSOO  tuiboshaft 
engine  has  new  and  unique  engine 

ratings. 

DtacuaaioB  of  Coaunents 

Interested  person  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions. 

No  comments  were  received  oo  the 
special  conditions  as  proposed. 

After  careful  review  of  the  available 
data,  the  FAA  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  special  conditions  as 
proposed. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  moofel 
engine.  It  is  not  a  rule  of  genoal 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  matures  on  the 
engine. 

List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citations  for  these 
special  conditions  is  as  follows: 

Authoritr  49  U.S.C  App.  1354(a).  1421. 
1423:  and  49  U.S.C  106(g). 
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Acconlingly,  punuant  to  the 
authority  delegatad  to  ma  by  the 
Adminiitntor,  tha  fbUovring  spadal 
conditioos  aia  iiauad  as  part  of  the  type 
certification  baiit  for  tha  U^t 
HeUoopter  Turbine  Engine  Company 
(LHTEC)  Model  CTS800  tuiboshaft 
engine: 

1.  In  Mldition  to  the  nquirammts  of  S  33.7. 
die  fDlIowing  ntingi  ua  dafined  ••: 

(a)  Rated  30-Second  Ona-Bngiiia- 
fawpontive  (QBD  Power  The  bnka 
horMpowrar  developed  itatistically  in 
gtandvd  etmocpliefe  at  tea  level,  or  at  a 
•pedfled  altituae  and  tamperatura,  fior 
continued  one-flight  operation  after  the 
CUlura  of  one  engine  in  multi-engine 
rotoroeft.  limited  to  thrae  parloda  of  use,  no 
peetar  tiian  30  teoondi  eech  at  rotor  shaft 
rotatioa  speed  and  gaa  temperature 
aitabliahad  far  thif  rating  by  pert  33  or  this 
special  oonditian. 

(b)  Rated  2-Minute  OH  Power  The  Ivake 
horsepower,  developed  statically  in  standard 
atmonhare  at  sea  level,  or  at  a  specified 
altituae  and  temperature,  far  continued  one- 
flight  oporatiao.  altar  failure  of  one  engine  in 
multi-engine  rotorcraft.  limited  to  three 
periods  of  use,  of  up  to  two  minutes  eech,  at 
rotor  shrft  rotation  speed  and  gas 
tamparature  establistwd  far  this  rating  by  Part 
33  or  this  special  condition. 

2.  In  addition  to  the  raquiiements  of  $  33.4, 
the  mandatary  innectian  and  maintenance 
ections  raquired,  following  the  use  of  the  30- 
Secood  or  2-Minute  OEI  rating,  must  be 
included  In  the  Airworthiness  Limitations 
Section  of  the  appropriate  engine  manuals. 

3.  In  addition  to  the  requirements  of 
1 33.27,  the  following  tests  must  be 
cmducted  far  the  moat  critically  stressed 
rotor  component  of  eech  turbine  and 
oomptessor,  including  integral  drum  rotors, 
and  oentriftigal  compreseors.  For  a  30-Second 
and  2-Minute  OBJ  conditions,  test  for  a 
period  of  two  and  one-half  minutes. 

(a)  At  its  maximimi  operating  temperature, 
except  u  provided  in  S33.27(cH2)(iv);  and 

(b)  At  the  highest  speed  determined,  in 
accordanre  with  S  33.27(c)(2Mi)  through  (vi). 

(c)  This  test  may  be  performed  using  a 
sepeiate  test  vehicle  if  desired 

(d)  F<dlowing  the  test  based  on  the  30- 
Second  OEI  rating,  rotor  growth  and  distress 
beyond  dimensional  limits  for  an  overspeed 
condition  is  permitted,  fnovided  the 
structural  integrity  of  the  rotor  is  maintained, 
as  shown  by  a  procedure  acceptable  to  the 
Administrator. 

4.  In  addition  to  the  requirements  of 

1 33.29,  the  engine  must  provide  for  a  means: 

(a)  To  indicate  when  the  engine  is  at  either 
30-Second  or  2-Minute  OQ-rated  power 
level;  and 

(b)  To  determine  the  elapsed  time  of 
operation  at  2-Minute  OEI  and  30-Sflcond 
(Xl-rated  power  levels. 

5.  In  addition  to  the  requirements  of 

S  33.67,  the  engine  must  provide  for  a  means 
far  automatic  availability  of  the  30-second 
cm  power,  and  engine  test  runs  must  be 
porfarmed  to  demonstrate  automatic 
switching  to  a  30-Second  OQ  rating 
condition. 
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6.  In  additifHi  to  the  requirements  of 

1 33.85,  testoperfonned  at  the  30-Second  and 
2-Minute  OBI  ratings,  during  the  applicable 
endurance  teat  preacribed  in  S  33.87,  may  be 
used  to  show  compliance  with  the 
requirements  of  f  33.85. 

7.  In  addition  to  the  requirements  of 

S  33.87,  an  engine  test  mtist  be  conducted 
four  times,  u^ig  the  following  test  sequence, 
far  a  total  of  not  lass  than  120  miniites: 

(a)  Takeoff  power— three  minutes  at  rated 
talceoff  power. 

(b)  30-Second  (Xlpowei^-thlrty  seconds 
at  rated  30-Seoond  OBI  power. 

(c)  2-Minute  OB  power— two  minutes  at 
rated  2-Minute  OBI  power. 

(d)  30-Minute  OBI.  Continuous  OEI,  or 
Maidmum  continuous  po%ver — five  minutes 
at  rated  30-Minute  OEI  power,  or  rated 
Continuous  OBI  power,  or  rated  Maximum 
continuous  power,  whichever  is  greatest, 
except  that  during  the  first  test  sequence  this 
period  shall  be  85  minutes. 

(e)  Minimum  flight  po«ver— one  minute  at 
minimum  flight  power. 

(f)  30-Second  OEI  power— thirty  seconds  at 
rated  30-Second  OBI  power. 

(g)  2-Minute  OEI  power— two  minutes  at 
rated  2-Minute  OEI  power. 

(h)  Idle  power— one  minute  at  Idle  power. 

8.  In  adoition  to  the  requirements  of 

S  33.88,  the  following  must  be  performed: 

(a)  For  engines  that  do  not  provide  a  means 
fat  temperature  limiting;  conduct  a  test  for  a 
period  of  five  minutes  at  the  maximum 
permissible  power-on  RPM,  with  the  gas 
temperature  at  least  75  degrees  Fahrenheit 
higher  than  the  SO-Sacond  OEI  rating 
operating  temperature  limit. 

(b)  Fot  engines  that  provide  a  means  for 
temperature  limiting:  conduct  a  test  for  a 
period  of  four  minutes  at  the  maximum 
permissible  poweron  RPM,  with  the  gas 
temperature  at  least  35  degrees  Fahrenheit 
higher  than  the  30-Second  OEI  rating 
operating  temperature  limit 

(c)  A  separate  test  vehicle  may  be  used  for 
each  test 

(d)  Following  the  test,  rotor  assembly 
growth  and  distress  beyond  serviceable  limits 
for  an  overtemperature  condition  is 
permitted,  provided  the  structural  integrity  of 
the  rotor  assembly  is  maintained,  as  shown 
by  a  procedure  that  is  acceptable  to  the 
Administrator. 

9.  In  addition  to  the  requirements  of 

S  33.93,  this  special  condition  requires  that 
the  en^ne  be  completely  disassembled  after 
completing  the  additional  testing  of  $  33.87. 
The  engine  may  exhibit  deterioration  in 
excess  of  that  permitted  in  S  33.93(b),  end 
may  include  some  engine  parts  and 
components  that  may  be  unsuitable  for 
further  use. 

It  must  be  shown  by  procedures  approved 
by  the  Administrator  that  the  structural 
integrity  of  tha  engine,  including  mounts, 
cases,  bearing  supports,  shafts  and  rotors,  is 
maintained. 

Issued  in  Burlington,  Massachusetts,  on 
July  15, 1993. 
feck  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  93-17732  Filed  7-23-93;  8:4S  am] 
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14CFRPwt39 

(Dodial  No.  93-ANE-11:  Amandmanl  as- 
sess; AO  93-14-14] 

AlrworthinMS  DIraetlvM;  Pratt  ft 
Whitnsy  JT80  SsriM  Turbofsn  Englnss 

AOCNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  Pratt  ft  Whitney 
(PW)  ]T8D  series  txirbofan  engines.  This 
action  requires  initial  and  repetitive 
inspections  of  certain  front  compressor 
fan  hubs  and  shotpeening  tha  forward 
and  aft  rim  to  web  radius.  This 
amendment  is  prompted  by  reports  of 
two  front  compressor  fan  hub  fractures 
that  resulted  in  release  of  fan  blades  and 
portions  of  the  hub  outer  rim.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  fracture  of  the 
compressor  fan  hub.  which  can  result  in 
an  uncontained  engine  failure  and 
damage  to  the  aircraft 
DATES:  Effective  August  10, 1993. 

The  incorporation  by  refsrence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  10. 
1993. 

Comments  lor  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  24, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-ll,  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  service  information  raferancad  in 
this  AD  may  be  obtained  from  Pratt  ft 
Whitney,  Technical  Publications 
Department,  M/S  132-30,  400  Main 
Street,  East  Hartford,  CT  06108.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  OfBce  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Paric,  Burlington.  MA 
01803-5299;  telephone  (617)  238-7137. 
fax  (617)  238-7199. 
SUPPLEMENTARY  MFORMATiON:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  two  front 
compressor  fan  hub  fracttires  on  Pratt  ft 
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Whitney  (PW)  JT8D  series  turbofan 
engines.  The  front  compressor  fan  hubs, 
Part  Number  (P/N)  817401,  fractured 
releasing  fan  blades  and  portions  of  the 
hub  outer  rim.  Both  failures  were 
uncontained  and  caused  extensive 
damage  to  the  aircraft.  Subsequent  to 
the  hub  failures,  an  inspection  program 
identified  four  additional  front 
compressor  fan  hubs  that  contained 
cracks  in  the  forward  rim  to  web  radius 
area.  Metallurgical  examination, 
material  testing,  and  investigation  into 
the  cause  of  the  failures  indicate  that 
cracks  can  initiate  in  the  forward  or  rear 
rim  to  web  radius  on  hubs  that  haye  a 
polished  surface  and  can  propagate  to 
fracture  in  high  cycle  fatigue  due  to  high 
vibratory  stresses. 

The  investigation  has  identified  two 
sources  of  hi^  vibratory  stress  that  are 
capable  of  causing  a  crack  to  propagate 
to  fracture  once  it  has  initiated.  The 
FAA  has  determined  that  the  probability 
of  experiencing  these  stresses  is  highest 
for  engines  operating  in  the  No.  2 
position  of  Boeing  727  aircraft.  Both  hub 
failures  occurred  on  engines  operating 
in  the  No.  2  position  on  Boeing  727 
aircraft.  Therefore,  the  FAA  will  address 
this  population  in  a  more  aggressive 
manner  than  engines  installed  in  other 
aircraft,  and  in  either  the  No.  1  or  No. 
3  positions  on  Boeing  727  aircraft.  Also, 
the  FAA  will  allow  engines  to  be 
repositioned  in  locations  other  than  the 
No.  2  position  in  Boeing  727  aircraft  and 
will  establish  inspection  intervals  that 
are  consistent  with  the  installed 
vibratory  environment. 

The  investigation  has  identified  that 
cracks  can  initiate  due  to  a  reduction  in 
fatigue  strength  incurred  on  the  disk  in 
the  rim  to  w^  radius  area.  This 
reduction  is  attributed  to  a  surface 
polishing  operation  performed  during 
manufacture.  This  AD  identifies  the  fan 
hubs  by  part  and  serial  number  that 
have  had  the  surface  polishing 
operation  performed.  The  FAA  has 
determined  that  cracks  can  initiate  on 
certain  front  compressor  fan  hubs,  and 
once  initiated,  can  propagate  to  fracture 
in  high  cycle  fatigue  due  to  high 
vibratory  stresses.  This  condition,  if  not 
corrected,  can  result  in  a  fracture  of  the 
front  compressor  fan  hub,  which  can 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  6104, 
Revision  2,  dated  June  18. 1993,  that 
describes  procedures  for  initial  and 
repetitive  inspections  for  cracks  in  the 
forward  and  aft  rim  to  web  radius,  and 
removal  from  service,  if  necessary,  of 
front  compressor  fan  hubs.  In  addition, 
the  ASB  describes  procedures  for 


shotpeening  the  forward  and  aft  rim  to 
web  radius  area  of  hubs  that  pass  the 
inspections.  The  shotpeening  operation 
provides  improved  fatigue  strength  of 
the  material  which  will  reduce  the 
probability  of  crack  initiation  due  to  the 
surface  polishing  operation  performed 
during  manufacture. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  PW  JT8D  series 
turbofan  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  fractures  and  uncontained 
failures  of  certain  front  compressor  fan 
hubs.  This  AD  requires  initial  and 
repetitive  inspections  for  cracks,  and 
removal  from  service,  if  necessary,  of 
certain  front  compressor  fan  hubs.  Front 
compressor  fan  hubs  installed  on 
engines  in  the  No.  2  position  on  Boeing 
727  aircraft  must  be  inspected  according 
to  a  more  aggressive  schedule  than  other 
installations.  In  addition,  this  AD 
requires  shotpeening  the  forward  and  aft 
rim  to  web  radius  area  of  hubs  that  pass 
the  inspections.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vtrith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-ll."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  variotis 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emei^ncy  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Aolkariir  48  U^C  App.  1354(a).  1421 
•nd  1423;  49  U.S.C  106(g):  tiid  14  CFR 
11.89.  I 

i3a.13   (Anwndadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-14-14  Pralt  a  WhiHwjr:  Amendment  39- 
8638.  Dodtet  No.  93-ANE-ll. 

Applicability:  Pratt  a  Whitney  (PW)  Model 
JT8D-9.  -9A.  -11,  -15.  -15A.  -17,  -17A, 
-17R,  and  -17AR  tuibofon  engines 
containing  front  compressor  bn  hub  Part 
Number  (P/N)  817401  with  the  following 
serial  numbers:  J78892  through  )80S38. 
K32019  through  K34018,  L32197  through 
L34133,  or  M05722  through  M07296:  and  all 
serial  numbers  of  fan  hubs  P/N  594301, 
640601,  743301,  749801.  750101,  791801, 
and  806001.  These  engines  are  installed  on 
but  not  limited  to  Boeing  727  and  737  series, 
and  McDonnell  Douglas  DC-9  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  front  compressor 
bn  hub,  which  can  result  in  an  uncontained 
engine  failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  front  compressor  hn  hubs  installed 
in  engines  in  the  No.  2  position  on  Boeing 
727  aircraft  on  the  effective  date  of  this  AD, 
or  thereafter,  inspect  and  shotpeen  the  frtint 
compressor  fon  hub  in  accordance  with 
Appendix  A,  Appendix  B,  and  Attachment  1 
(NDIP-764)  of  PW  Alert  Sendee  Bulletin 
(ASB)  No.  6104.  Revision  2,  dated  June  18. 
1993,  as  follows: 

(1)  Initially  inspect  the  front  compressor 
fiin  hub  as  follows: 


Total  part  cydes 

(TPC)  on  »w  ef- 
fective dale  ol 

tnitfal  inspection  inteivai 

ttiisAO 

Ovwr  18,001 

Inspect  at  Vie  next  shop 

TPC. 

vteJt.  or  within  300  cycles 

In  sen/ice  (CIS)  after  the 

effective  date  c*  tNs  AO, 

16.501  to  18.000 

Inspect  at  the  next  shop 

TPC. 

visit,  or  whthtn  500  CIS 

after  the  effective  date  of 

this  AD,  whichever  oc- 

curs first. 

15.001  to  16,500 

Inspect  at  the  next  shop 

TPC. 

visit,  or  within  750  CIS 

after  the  effective  date  of 

this  AD.  whichever  oc- 

curs first. 

i3,501  to  15.000 

Inspect  at  the  next  shop 

TPC. 

visit,  or  within  1.000  CIS 

after  the  effective  date  of 

this  AD.   whichever  oc- 

curs first. 

10.501  to  13,500 

Inspect  at  the  next  shop 

TPC. 

visit,  or  within  1,500  CIS 

after  the  effective  date  of 

this  AO,  whichever  oc- 

curs first 

Less  than 

Inspect  at  the  next  shop 

10,501  TPC. 

visit  after  accumulating 

10,500  TPC.  but  not  to 

exceed  12.000  TPC. 

(2)  Engines  may  be  removed  from  the  No. 
2  position  on  Boeing  727  aircraft  and 
reinstalled  in  any  position  other  than  the  No. 
2  position  on  Boeing  aircraft  prior  to  reaching 
the  initial  inspection  interval  specified  in 
paragraph  (a)(1)  of  this  AD.  Inspect  and 
sliotpeen  front  compressor  fan  hubs  on 
repositioned  engines  in  accordance  with 
paragraph  (b)  of  this  AD. 

(3)  Remove  front  compressor  Can  hubs  from 
service  if  cracks  are  found  during  the 
inspection  process  and  replace  with  a 
serviceable  hub. 

(4)  Shotpeen  the  front  compressor  fan  hubs 
that  pass  the  inspections  required  by 
paragraph  (a)(1)  of  this  AD,  in  accordance 
with  Appendix  B  of  PW  ASB  No.  6104, 
Revision  2,  dated  )une  18, 1993,  prior  tp 
returning  the  hub  to  service. 

(5)  Thereafter,  inspect,  shotpeen,  and 
remove  from  service,  if  necessary.  &t>nt 
compressor  fan  hubs  that  are  reinstalled  in 
the  No.  2  position  of  Boeing  727  aircraft,  in 
accordance  with  appendix  A,  appendix  B, 
and  Attachment  1  (NDIP-764),  as  applicable, 
of  PW  ASB  No.  6104,  Revision  2,  dated  June 
18. 1993,  as  follows: 

(i)  For  hubs  that  were  last  inspected  and 
shotpeened  with  greater  than  12,000  TPC 
upon  inspection,  inspect  and  shotpeen  at  the 
first  shop  visit  after  2,500  QS  since  last 
inspection,  but  prior  to  the  acomiulation  of 
8,000  CIS  since  last  inspection. 

(ii)  For  hubs  that  were  last  inspected  and 
shotpeened  with  less  than  or  equal  to  12,000 
TPC  upon  inspection,  inspect  and  shotpeen 
at  the  first  shop  visit  after  2.500  OS  since  last 
inspection,  or  prior  to  accimiulating  12,000 
TPC,  whichever  occurs  later,  but  not  to 
exceed  8.000  QS  since  last  inspection. 

(6)  Engines  may  be  removed  from  the  No. 
2  position  on  Boeing  727  aircraft  and 
reinstalled  in  any  position  other  than  the  No. 
2  position  on  Boeing  727  aircraft  prior  to 
reaching  the  repetitive  inspection  interval 
specified  in  paragraph  (a)(5)  of  this  AD. 
Inspect  and  shotpeen  frrmt  compressor  fan 
hubs  on  repositioned  engines  in  accordance 
with  paragraph  (b)(4]  of  this  AD. 

(b)  For  front  compressor  fan  hubs  installed 
in  engines  that  are  installed  in  any  position 
other  than  the  No.  2  position  on  Boeing  727 
aircraft  on  the  effective  date  of  this  AD,  or 
thereafter,  inspect  and  shotpeen  the  fzaaX. 
compressor  fan  hubs  in  accordance  with 
Appendix  A,  Appendix  B.  and  Attachment  1 
(NDIP-764)  of  PW  ASB  No.  6104.  Revision  2, 
dated  June  18. 1993.  as  follows: 

(1)  Initially  inspect  the  front  compressor 
fan  hub  at  the  next  shop  visit  that  occurs 
after  12.000  TPC 

(2)  Remove  &t>nt  compressor  fan  hubs  from 
service  if  cracks  are  found  during  the 
inspection  process  and  replace  with  a 
serviceable  hub. 

(3)  Shotpeen  the  front  compressor  fan  hubs 
that  pass  the  inspection  requirements 
specified  in  paragraph  (b)(1)  of  this  AD,  in 
accordance  with  Appendix  B  of  PW  ASB  No. 
6104.  Revision  2.  dated  June  18, 1993,  prior 
to  returning  the  hub  to  service. 

(4)  Thereafter,  inspect,  shotpeen,  and 
remove  from  service,  if  necessary,  front 
compressor  fan  hubs  that  are  not  reinstalled 
in  the  No.  2  position  on  Boeing  727  aircraft, 
in  accordance  with  Appendix  A,  Appendix 


B.  and  Attachment  1  (NDIP-764)  of  PW  ASB 
Na  6)04,  Revision  2,  dated  June  18. 1993. 
when  the  front  compressor  bn  hub  is 
accessible  at  the  deUil  level  in  the  shop,  or 
within  2,500  CIS  since  last  inspection, 
whichever  occurs  later. 

(5)  Thereafter,  Inspect,  shotpeen,  and 
remove  from  service,  if  necessary,  front 
compressor  fan  hubs  that  are  reinstalled  in 
the  No.  2  position  of  Boeing  727  aircraft  after 
the  effective  date  of  this  AD  in  accordance 
with  paragraph  (a)(5)  of  this  AD. 

(c)  Inspect  and  shotpeen  front  compressor 
fen  hubs  that  wrere  inspected  and  shotpeened 
prior  to  the  efiisctive  date  of  this  AD  in 
accordance  with  Appendix  A,  Appendix  B, 
and  AHachment  1  (NDIP-764)  of  PW  ASB 
No.  6104,  dated  December  21, 1992,  or  PW 
ASB  No.  6104,  Revision  1,  dated  May  21. 
1993,  in  accordance  with  paragraph  (8)(5)  or 
(b)(4)  of  this  AD,  as  applicable. 

(d)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 
mating  engine  flanges  or  the  removal  of  a 
disk,  hub,  or  spool. 

(e)  For  the  piirpose  of  this  AO,  accessibility 
of  a  front  compressor  fon  hub  at  the  detail 
level  in  the  shop  is  defined  as  engine 
maintenance  that  entails  separation  of  the 
firont  compressor  £an  hub  bom  the  front 
compressor  and  removal  of  the  fan  blades. 

(f)  Report  the  firont  compressor  fan  hub  part 
number,  total  time,  and  total  cycles  in  service 
for  each  hub  that  passes  the  inspections 
defined  in  this  AO,  within  60  days  after  the 
inspection,  to  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
FAA.  12  New  England  Executive  Park. 
Burlington.  Massachusetts,  01803-5299;  fax 
(617)  238-7140;  Telex  949301  FAANB  BURL. 
For  any  hub  that  is  found  cracked,  submit  the 
information  requested  in  paragraph  B  of  Part 
4,  of  the  Accomplishment  Instructions  of  PW 
ASB  No.  6104,  Revision  2,  dated  June  18, 
1993,  within  60  days  after  the  inspection  to 
the  Manager,  Engine  Certification  Office,  at 
the  address  identified  above.  The  reporting 
requirements  of  this  AO  terminate  one  year 
after  the  effective  date  of  this  AO. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501-3520)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  writh  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Ortification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 
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(i)  Tha  inspacdoiu  uid  shotpwniQg  shall 

be  dona  ia  •ooordanoe  with  th0  ioUowing  PW 
ASB: 


ASBNo. 


PW  ASB  Nq.  6104 


wHh  Altachmant  ^4o■  ND<P-764 
Total  pagas:  26. 


PaOM 
1 

4 

5  Md  6  „. 

7 „ 

8  ttNU  13 

1-13 


Ravision 


1 , 

2 

1 

2 

1  „. 

Originirf 


Juna  16, 1803. 
May  21. 1803 
Juna  18, 1883 
May  21, 1863 
Juna  16, 1883 
May  21, 1803 
Dae.  6, 1862. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
S52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Pratt  &  Whitney, 
Technical  Publications  Department,  M/ 
S  132-30, 400  Main  Street,  East 
Hartford.  CT  06108.  Copies  may  be 
inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

(j)  This  amendment  becomes  effective 
on  August  10, 1993. 

Issued  in  Burlington.  Massachusetts,  on 
July  15, 1993. 

Jack  A.  Sain. 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  93-17649  Filed  7-23-93;  8:45  am] 
nuMO  cooe  4Ma-i«-r 


14  CFR  Part  39 

[Dodnt  No.  •3-ANE-33;  AiMndnMnt  38- 
6604;  AD  83-10-61] 

Alrworthlnaaa  DiraeUvM;  Pratt  A 
Whitnay  Canada  AuxUlary  Powar  UnH 
Modal  PW901A 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule,  request  for 
comments. 


be  issued  in 
d  21.199  to 
a  where  the 


8UlillAfiY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T93-10-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Pratt  k  Whitney  Canada  (P4WC) 
auxiliary  power  unit  (APU)  Model 
PW901A,  Part  No.  3910001,  installed  on 
but  not  limited  to  Boeing  Model  747- 
400  aircraft  by  Individud  telegrams. 
This  AD  requires  the  removal  of  the 
APU  oil  strainer  element  allowing 
failure  of  the  scavenge  gear  pump  in  the 
event  of  internal  geari)Ox  failure,  and 
inspection  of  gearbox  chip  detectors  at 


regular  intervals.  This  amendment  is 
prompted  by  two  reports  of  incidents 
involving  smoke  entering  the  aircraft 
passenger  cabin  after  gear  failure  in  the 
PftWC  Model  PW901A  APU.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  APU  gear  failure, 
which  can  result  in  smoke 
contamination  of  aircraft  passenger 
cabins. 

DATE8:  EffecUve  August  10, 1993,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T93-ia-51,  issued  May 
20, 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  August  10, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  befbre 
September  24, 1993. 

ADDfiES8E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-33, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Pratt  ft  Whitney 
Canada.  1000  Marie-Victorin.  Longueil, 
Quebec.  Canada  J4G  1A122.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC 

FOR  FURTHER  MFORMATION  CONTACT: 

Nicholas  Minniti,  Aerospace  Engineer, 
Propulsion  Branch.  ANE-174.  New 
York  Aircraft  Certification  Office.  FAA. 
Engine  and  Propeller  Directorate.  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  Yoric  11581; 


telephone  (516)  791-7421;  &x  (516) 
791-9024. 

aUPPLEMENTARY  MFORMATKM:  On  May 
20, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  AD  T93-10-51.  applicable 
to  Pratt  ft  Whitney  Canada  (P&WQ 
auxiliary  power  unit  (APU)  Model 
PW901A.  Part  No.  3910001,  installed  on 
but  not  limited  to  Boeing  Model  747- 
400  aircraft,  which  requires  the  removal 
of  the  APU  oil  strainer  element  allowing 
failure  of  the  scavenge  gear  pump  in  the 
event  of  internal  gea^x  failure,  and 
inspection  of  gearbox  chip  detecton  at 
regular  intervals.  That  action  was 
prompted  by  two  reports  of  incidents 
involving  smoke  entering  the  aircraft 
passenger  cabin  after  gear  feilure  in  the 
P&WC  Model  PW901A  APU.  The 
failures  occurred  in  the  compresscv  load 
gearbox  (LGB)  cooling  fen  idler  gear  and 
the  fan  drive  gear  shaft  Investigation 
reveals  that  debris  chips  from^e  felled 
geara  blocked  the  APU  LGB  oil  scavenge 
pump  strainer  and  allowed  the  ICB  to 
flood  with  oil.  The  oil  then  entered  the 
load  compressor  air  system,  and 
contaminated  the  cabin  air.  This 
condition,  if  not  coirected.  can  result  in 
APU  gear  failure,  which  can  result  in 
smoke  contamination  of  aircraft 
passenger  cabins. 

Pratt  ft  Whitney  Canada  has  issued 
Alert  Service  Bulletin  (ASB)  No. 
A16159R1.  dated  Mav  12. 1993. 
specifying  the  procedures  for  removal  of 
the  oil  strainer  element  from  the  load 
gearbox.  This  procedure  would  allow 
the  APU  to  shut  down  automatically 
due  to  low  oil  pressure  if  gear  feiluras 
occur,  preventing  LGB  flooding. 
Transport  Canada,  which  is  the 
airworthiness  authority  of  Canada, 
classified  this  ASB  as  mandatory  and 
issued  Canadian  emergency  AD  CF-93~ 
09,  dated  May  13. 1993,  in  order  to 
assure  the  airworthiness  of  these  APU"* 
in  Canada. 

This  APU  is  manufectured  in  Canada 
and  is  installed  in  type  certificated 
aircraft  for  operation  in  the  United 
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States.  The  APU  is  FAA  approved  under 
the  provisions  of  S  21.617  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada^  reviewed  all  available 
information,  and  determined  that  AD 
acticHi  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T93-10-51 
to  prevent  smoke  contamination  of 
aircraft  passenger  cabins.  The  AD 
requires  the  removal  of  the  APU  load 
gearbox  scavenge  pump  oil  strainer 
element,  and  inspect,  at  specified 
intervals,  the  APU  LGB  and  accessory 
gearbox  magnetic  chip  detectors.  These 
actions  are  required  to  be  accomplished 
in  accordance  with  P&WC  ASB  No. 
A16159R1,  dated  May  12. 1993,  and  the 
appropriate  aircraft  maintenance 
manual. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  May  20, 1993,  to  all 
known  U.S.  owners  and  operators  of 
P4WC  APU  Model  PW901A.  Part  No. 
3910001,  installed  on  but  not  limited  to 
Boeing  Model  747-400  aircraft.  These 
conditions  still  exist,  and  the  AD  is 
hereby  publi^ed  in  the  Federal 
Register  as  an  amendment  to  $39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOOAESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 


suggestions  is  extremely  helpful  in 
evaluating  the  effiectiveness  of  the  AD 
action  and  determining  whether 
additfonal  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Gommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-33."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficiwit  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedure^ 
(44  FR 11034,  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Adminittrator,  the  Federal  Aviation 
Administratian  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AlRWORTHiNES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuilMHrity:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    (AmMtdedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-lO-Sl  Pratt  a  KVUtMjr  Canada: 

Amendment  39-8604.  Docket  93-ANE-33. 

Applicability:  Pratt  k  Whitney  Canada 
(PaWC)  auxiliary  power  unit  (APU)  Model 
PW901  A,  Part  No.  3910001,  installed  on  but 
not  limited  to  Boeing  Model  747-400  aircraft. 

Compliance:  Required  u  indicated,  unless 
accomplished  previously. 

To  prevent  APU  gear  railuie.  which  can 
result  in  smoke  contamination  of  aircraft 
passenger  cabins,  accomplish  the  following: 

(a)  Within  10  APU  hours,  or  5  days  after 
the  effiscHve  date  of  this  airworthiness 
directive  (AO),  whichever  occurs  first,  in 
accordance  with  PftWC  Alert  Service 
Bulletin  No.  A16159R1,  dated  May  12. 1993: 

(1)  Disassemble  the  APU  load  geaitx>x  and 
remove  the  scavenge  pump  oil  strainer 
element.  Part  No.  (P/N)  3107647-01;  and 

(2)  Reassemble  APU  load  gearbox, 
reinstalling  the  existing  chip  detector,  P/N 
3910098-01,  and  adapter,  P/N  3910242-01. 

(b)  Within  10  APU  operating  hours,  at  5 
days  after  the  effective  date  of  this  AD. 
whichever  occurs  first* 

(1)  Inspect  the  APU  load  gearbox  and 
accessory  gear  box  magnetic  chip  detectors  in 
accordance  with  the  appropriate  aircraft 
maintenance  manual;  and 

(2)  Thereafter,  inspect  the  chip  detectors  at 
intervals  not  to  exceed  ISO  APU  operating 
hours  since  the  last  inspection. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  Yoik 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  Yoric 
Aircraft  Certification  Office. 

(d)  Special  Hight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  llie  removal  and  inspections  shall  be 
done  in  accordance  with  the  following  alert 
service  bulletin: 


AGENCY:  Fe 
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May  12. 1983. 

This  Incorporation  by  rebrenca  was 
approved  by  the  Director  of  the  Federal 
Regiftar  in  accordance  with  5  U.S.C  552(a) 
and  1 CFR  part  51.  Copiea  may  be  obtained 
from  Pratt  k  Whitney  Canada.  1000  Marie- 
Victorin,  Longueil,  Quebec,  Canada  }AG  lAl. 
Copies  may  be  inspected  at  the  PAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  OfRce  of  the 
Federal  Register,  SOO  North  Capitol  Street, 
NW..  suite  700.  Washington,  DC 

(f)  This  amendment  becomes  effective 
August  10, 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  Tg3-10-51. 
issued  May  20. 1993.  which  contained  the 
requirements  of  this  amendment 

Issued  in  Burlington.  Massachusetts,  on 
July  15, 1993. 

|ackA.S«Jii, 

Managa;  Engine  and  Pmpeller  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  93-17648  Piled  7-23-43;  8:45  am] 
HUJNa  OOOt  4ai»-19-» 


14  CFR  Part  73 

[AirspM*  Doclwl  Na  93-AWP-12) 

Consolidation  of  Rastrictad  Araaa  R- 
2509  and  R-2S24:  Caiifomia 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnOM;  Final  rule. 

SUMMARY:  This  action  consolidates 
Restricted  Areas  R-250g  Superior 
Valley.  CA.  and  R-2524  Trona.  CA. 
under  the  designation  R-2524.  The 
consolidated  restricted  area  does  not 
encompass  any  additional  special  use 
airspace  beyond  that  which  was 
previously  encompassed  in  R-250g  and 
R-2524.  Further,  tnere  are  no  changes  to 
the  altitudes,  times  of  designation,  or 
activities  conducted  within  the 
consolidated  Restricted  Area  R-2524. 
EFFECTIVE  DATE:  0901  u.t.c,  September 
16, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM-42G).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3178. 

8UPPUEMENTARY  MFORMATKM: 

ThaRula 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations 
consolidates  Restricted  Areas  R-2509 


Superior  Valley.  CA.  and  R-2524  Trona. 
CA.  under  the  designation  R-2524 
Trona,  CA.  The  consolidated  restricted 
area  does  not  encompass  any  additional 
special  use  airspace  beyond  that  whidi 
was  previously  encompassed  in  R-2509 
and  R-2524.  There  are  no  changes  to 
altitudes,  times  of  designation,  or 
activities  conducted  within  the 
consolidated  Restricted  Area  R-2524. 
This  action  has  been  initiated  by  the 
Department  of  the  Navy  and  is  being 
taken  as  a  result  of  the  closure  of  Grorge 
AFB,  CA.  the  currrot  using  agency  for 
R-2509.  Because  this  action  is  a  minor 
technical  amendment  in  which  the 
public  would  not  be  particularly 
interested,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
imnecessary.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.25  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Environmental  Review 

This  action  does  not  alter  the  overall 
dimensions  of  restricted  airspace,  nor  is 
the  mission  conducted  within  the 
airspace  changed.  It  consolidates  two 
existing  areas  into  one.  Accordingly, 
this  action  will  have  no  effect  on  current 
air  traffic  procedures  or  on  routing  or 
altitude  of  civil  aircraft  operations  in  the 
area.  The  FAA.  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideraticm  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  7»-(AMEN0E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Amhority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510, 1522;  E.0. 10854;  24  PR  9585, 3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C  106(c); 
14_CPR  11.60. 

173.25    [Amended] 

2.  Section  73.25  is  amended  as 
follows: 

R-2S0«SapeiiorValiiy.CA    [lawmd] 

R-2S24TroiM.CA    (Aaandadl 

By  removing  the  preeent  boundaries  and 
substituting  the  following: 
Boundaries.  Beginning  at  lat.  35*47'46'74.. 

long.  116'55'23'TV.:  to  lat.  35M5'58'T<.. 

long.  116«55'23'TV.;  to  Ut.  35M5'56'>I.. 

long.  117«26'03'^.:  to  laL  35»36  OTN.. 

long.  lir28'03"W.;  to  lat.  35*36'00T^.. 

long.  117«16'55'%V.;  to  lat.  35'4r46'?4., 

long.  liri6'55"W.;  to  the  point  of 

beginning. 

Issued  in  Washington,  DC,  on  )uly  16. 
1993. 

Harold  W.  Becker. 

Manager.  Ainpace-Rules  and  Aeronautical 
Information  Division. 

IFR  Doc.  93-17741  Piled  7-23-93;  8:45  am]    • 
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14  CFR  Part  73 

[Airapace  Docket  No.  M-AWP-C] 

Amandmant  to  Raatrtctad  Araa  R- 

2517;  Caiifomia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  title 
of  Restricted  Area  R-2517.  "Naval 
Missile  Facility.  Point  Arguello,  CA,"  to 
"Vandenberg  AFB.  CA."  This  action 
also  removed  the  present  controlling 
agency  designation,  because  this  area  is 
not  joint  use  airspace,  and  changes  the 
using  agency  for  R-2517.  These  are 
administrative  changes  initiated  by  the 
U.S.  Air  Force  to  accurately  describe  R- 
2517.  There  are  no  changes  to  the 
boundaries,  altitudes,  times  of 
designation,  or  activities  conducted 
within  R-2517. 

EFFECTIVE  DATE:  0901  u.t.c..  September 
16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Bodenhamer.  MiUtaiy  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-3178. 
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aUPPLBKNTARV  MRMMATION: 
TkeEnk 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  title  of  R-2S17  from  "Naval  Missile 
Facility  Point  Aiguello,  CA,"  to 
"Vandenberg  AFB,  CA."  This  action 
also  removes  the  present  controlling 
agency  designation,  because  this  area  is 
not  }oint  use  ainpace,  and  changes  the 
using  agency  from  "Western  Space  and 
Missile  Center  (MSMC)/SE.  Vandenberg 
AFB,  CA."  to  "U.S.  Air  Force, 
Commander.  30th  Space  Wing  (30  SPW/ 
CC).  Vandenberg  AFB,  CA."  These 
administrative  dianges  were  initiated  by 
the  U.S.  Air  Force  to  reflect  its 
reorganization.  Because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested, 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  mmecessary. 
Section  73.25  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8A  dated  March  3. 
1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im{>act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

environmental  Review 

This  action  is  an  administrative 
change  and  does  not  affect  the 
boundaries,  altitudes,  times  of  use,  or 
activities  of  the  restricted  area. 
Accordingly,  this  action  vM  have  no 
effect  on  ciirrent  air  traffic  procedures  or 
routing  of  dvil  aircraft  operations  in  the 
area.  The  FAA.  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Sttbjecto  in  14  CFRPart  73 

Airspace.  Navigation  (air). 

Adop^aa  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  79— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  134«(a),  1354(a). 
1510. 1522:  E.O.  10854;  24  FR  B565,  3  CFR, 
19S»-1963  Comp..  p.  389;  49  U.S.C  106(g}: 
14  CFR  11.69. 

S73.25    [Amended] 

2.  §  73.25  is  amended  as  follows: 

R-2517    Naval  Missile  FaciUty  Point 
Arguallo,  CA  (Amended) 

By  removing  the  title  "Naval  Missile 
Facility  Point  Arguello.  CA"  and 
inserting  in  its  place  "Vandenberg  AFB, 
CA;"  by  removing  the  controlling 
agency;  and  by  removing  the  using 
agency,  "Western  Space  and  Missile 
Center  (WSMC)/SE,  Vandenberg  AFB. 
CA,"  and  inserting  in  its  place  "U.S.  Air 
Force,  Commander,  30th  Space  Wing 
(30  SPW/CC),  Vandenberg  AFB,  CA." 

Issued  in  Washington,  DC,  on  July  16, 
1993. 

HaroM  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-17735  Filed  7-23-93;  8:45  am) 
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14  CFR  Part  73 

[Airapece  Docket  No.  92-AEA-10] 

Proposed  SubdMtion  of  Restricted 
Areas  R-6608A,  R-6608B.  and 
Establishment  of  Restricted  Area  R- 
6608C;VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  subdivides  the 
common  boundaries  of  Restricted  Areas 
R-6608A  and  B  and  establishes  R- 
6608C.  This  action  will  facilitate  the 
effectual  use  of  airapace  near 
Washington  Dulles  Tower. 
EFFECTIVE  DATE:  0901  u.t.c,  September 
16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Powell,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9327. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  9, 1993,  the  FAA  proposed 
to  amend  part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  part  73)  to 
subdivide  the  internal  boundaries  of 
Restricted  Areas  R-6608A  and  B  and  to 


establish  R-6608C  in  the  vicinity  of 
Quantico,  VA  (58  FR  18351).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Section  73.66  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8A  dated  March  3. 
1993.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  subdivides 
the  internal  boundaries  of  Restricted 
A^ea  R-6608A  and  B  and  establishes  R- 
6608C  in  the  vicinity  of  Quantico,  VA. 
This  modification  resulted  from 
negotiations  between  the  FAA  and  the 
U.S.  Marine  Corps  in  Quantico,  VA. 
These  changes  are  completely  contained 
within  existing  restricted  airspace.  No 
additional  restricted  airapace  is  created 
by  this  action.  Also,  this  action 
decreases  the  burden  on  the  public  by  - 
releasing  more  airspace  to  the  public 
when  Restricted  Area  R-6608C  is  not  in 
use,  thereby  enhancing  the  flow  of  air 
traffic  in  the  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  does  not  alter  the 
dimensions  of  restricted  airspace,  nor  is 
the  mission  conducted  within  the 
airapace  changed.  It  divides  two  existing 
areas  into  three  and  will  Cadlitate 
operations  at  Dulles  International 
Airport.  Accordingly,  this  action 
reduces  coordination  requiremento 
without  increasing  .flight  activity  within 
the  area.  There  will  be  no  significant 
impact  on  the  environment  as  a  result 
of  this  action. 

List  of  Sub|ect8  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 


UMI 


Fedaral  Ragiter  /  Vol.  58.  No.  141  /  Monday.  July  26.  1993  /  Rules  and  RuguhdoM 


39651 


Adoption  of  tlis  Amendmant 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART  73-{AMENOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510. 1522;  E.O.  10854;  24  FR  9565,  3  CFR, 
195^-1963  Comp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

173.66    [Amwidedl 

2.  §  73.66  is  amended  as  follows: 
R-6608A    Qiuntko,  VA  (AnMndad] 

Boundaries.  Beginning  at  laL  38''35'10"N.. 
long.  7r'34'06'TV.;  to  lat  38'37'0OT4.,  long. 
7r34'06'TV.;  to  lat  38»37'50"N.,  long. 
7r32'19'W.;  to  lat  38»37'17T^.,  long. 
77'27'44'TV.;  to  lat.  38''35'35"N..  long. 
7r27'44'^V.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  10,000  feet 
MSL 

Time  of  designation.  0500  to  2400  local 
time  daily;  other  times  by  NOTAM  24  hours 
in  advance. 

Controlling  agency.  PAA,  Dulles  ATCT. 

Using  agency.  U.S.  Marine  Corps. 
Commanding  General,  Marine  Corps 
Development  and  Education  Command, 
Quantico,  VA. 

R-6608B    Quantico,  VA  (AflModMl] 

Boundaries.  Beginning  at  lat.  38*35'10~N., 
long.  77»34'06'TV.;  to  lat  38'35'35'74.,  long. 
77«27'44"W.;  to  lat.  38'29'31'TM..  long. 
77027'44«vv  .  Jo  j^^  38»29'00"N..  long. 
77»28'44"W.;  to  lat  38<'31'20"N.,  long. 
77«34'06"W.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  10,000  feet 
MSL 

Time  of  designation.  0500  to  2400  local 
time  daily:  other  times  by  NOTAM  24  hours 
in  advance. 

Controlling  agency.  FAA,  Dulles  ATCT. 

Using  agency.  U.S.  Marine  Corps, 
Commanding  General,  Marine  Corps 
Development  and  Education  Command, 
Quantico,  VA. 

R-6608C    Quutico,  VA  [New] 

Boundaries.  Beginning  at  lat  38'37'17"N., 
long.  77''27'44"W.;  to  lat.  38'37'00^.,  long. 
77''25'33"W.;  to  lat  38»34'00"N..  long.. 
77''23'59"W.;  to  lat  38°31'15"N.,  long. 
77'24'19"W.;  to  lat.  38''29'31"N..  long. 
77027'44"w.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  10,000  feet 
MSL 

Time  of  designation.  0500  to  2400  local 
time  daily;  other  times  by  NOTAM  24  hours 
in  advance. 

Controlling  agency.  FAA,  Dulles  ATCT. 

Using  agency.  U.S.  Marine  Corps, 
Commanding  General,  Marine  Corps 
Development  and  Education  Command, 
Quantico,  VA 


Issued  in  Washington,  DC.  on  July  16, 
1993. 

Harold  W.  BwJcn-, 

Manager.  Ainpace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-17736  FUed  7-23-93;  8:45  am] 
■UMO  OOOt  4»i«>i»-«i 


14  CFR  Part  73 

[AirapMC  OoekM  No.  •3-ANE-271 

Nam*  Chang*  of  Controlling  Agandaa 
for  Raatrlctad  Areas 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 


StMHlARY:  This  action  changes  the  name 
of  the  controlling  agencies  for  R-4101, 
R-4102A,  R-4102B,  R-4105A,  R-4105B 
and  R-S202.  in  Massachusetts  and  New 
York.  These  changes  are  necessary  to 
reflect  the  name  dianges  in  the  air 
traffic  control  (ATC)  faciliUes.  There  are 
no  changes  to  the  boundaries,  altitudes, 
times  of  designation,  or  activities 
conducted  within  the  affected  restricted 
areas. 

EFFECTIVE  DATE:  0901  u.tc,  September 
16. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lee  Powell,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9327. 

SUPPLEMENTARY  MFORMATION: 
The  Rule  ^ 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  name  of  the  controlling  agencies  for 
R-4102A  and  R-4102B,  from  "FAA, 
Boston  Control  Tower"  to  "FAA,  Boston 
Approach  Control";  R-4101,  R-410SA 
and  R-4105B.  from  "FAA,  Otis 
Approach  Control"  to  "FAA,  Cape 
Approach  Control";  and  R-5202,  from 
"FAA,  Quonset  RATCF"  to  "FAA. 
Providence  Approach  Control".  Because 
this  amendment  only  changes  the  names 
of  the  controlling  agencies,  1  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  Sections  73.41 
and  73.52  of  part  73  of  the  Federal 
Aviation  Regulations  were  republished 
in  FAA  Order  7400.8A  dated  March  3. 
1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febriiary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  an 
administrative  change,  it  is  certified  that 
this  rule  will  not  have  a  significant 
economic  imfiact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlaxibiUty  Act 

Environmental  Review 

This  action  is  an  administrative 
change  and  does  not  affect  the 
boimdaries,  altitudes,  times  of  use,  or 
activities  of  the  restricted  areas. 
Accordingly,  this  action  will  have  no 
effect  on  current  air  traffic  procedures  or 
routing  of  dvil  aircraft  operations  in  the 
area.  The  FAA.  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Sub|ects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FedeM  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  79— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510. 1522:  E.O.  10854;  24  FR  9565,  3  CFR. 
1959-1963  Comp.,  p.  389: 49  U.S.C  106(g): 
14  CFR  11.69. 

173.41    lAmended] 

2.  In  each  designation  listed  below, 
remove  the  words  "FAA  Otis  Approach 
Control"  for  the  controlling  agency  and 
insert,  in  their  place,  the  words,  "FAA, 
Cape  Approach  Control": 

(a)  R-4101    Camp  Edwards,  MA 
(b)R-<410SA    No  Man's  Land  bland.  MA 
(c)R-4105B    No  Man's  Land  bland,  MA 

3.  In  addition  to  the  amendment  set 
forth  above,  in  each  designation  Usted 
below  remove  the  words  "FAA,  Boston 
Control  Tower"  for  the  controlling 
agency  and  insert,  in  their  place,  the 
words  "FAA.  Boston  Approach 
Control": 


(a)  R-4102A 

(b)  R-4102B 


Fort  Devens,  MA 
Fort  Devens,  MA 


173.52    [Amended] 

4.  The  designation  for  "R-5202 
Gardiner's  Island,  NY"  in  S  73.52  is 
amended  by  removing  the  words  "FAA, 
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Quonset  RATCF"  for  the  controlling 
agency  and  inserting,  in  their  plara, 
"FAA.  Providence  Approach  Control". 

Issued  in  Washington.  DC.  on  July  IS. 
1993. 

HwoM  W.  Iwkar,  ' 

Manager,  Ainpace-Bules  and  Aeronautical 
Information  Division. 

IFR  Doc  93-17737  Filed  7-23-93;  8:45  ami 
MXMO  COOC  4»1»-1>ll 


DEPAfniiENT  OF  COMMERCE 

15  CFR  Part  19 
peckM  No.  9304S9-30N] 
mN069fr-AA20 

Referral  Of  Debts  to  the  Internal 
Revenue  Service  for  Tax  Refund  Off  eet 

AGCNCV:  Department  of  Commerce 

(DOC). 

ACTION:  Interim  rule  with  request  of 

comments. 


f.  The  Department  of 
Commerce,  as  a  participant  in  the 
Federal  Tax  Refund  Offset  Program, 
issues  regulations  to  govern  the  referral 
of  delinquent  debts  to  the  Internal 
Revenue  Service  (IRS)  for  offset  against 
the  income  tax  refunds  of  persons  owing 
money  to  the  DOC  These  regulations 
are  authorized  by  the  Deficit  Reduction 
Act  of  1984  (the  Act). 

Section  2653  of  the  Act  allows  the 
DOC  to  collect  debts  by  means  of  offset 
from  the  income  tax  refunds  of  persons 
owing  money  to  the  DOC  provided 
certain  conditions  are  met.  This  rule 
adds  regulations  to  establish  procedures 
to  be  followed  by  DOC  in  requesting  the 
IRS  to  offset  tax  refunds  due  to 
taxpayers  who  have  past-due  legally 
enforceable  debt  obligations  to  Uie  DOC. 
DATES:  Interim  rule  is  effective  on  July 
26, 1993.  Written  comments  must  be 
received  on  or  before  September  24, 
1993. 

ADDRESSES:  Send  comments  to:  U.S. 
Department  of  Commerce,  Office  of 
Financial  Management,  room  6827, 14th 
k  Constitution  Ave.  NW.,  Washington. 
DC  20230. 

TOR  FURTHER  MFORMATION  CONTACT: 
Robert  J.  Mallet,  (202)  482-4593. 
SUPPLEMENTARY  MFORMATION:  This 
interim  rule  provides  procedures  for  the 
DOC  to  refer  past-due  legally 
enforceable  debts  to  the  IRS  for  offset 
against  the  income  tax  refunds  of 
persons  owing  debts  to  the  DOC  This 
-rule  is  authorized  by  section  2653  of  the 
Deficit  Reduction  Act  of  1984  (31  U.S.C. 
3720A).  The  purpoae  of  the  Act  is  to 
improve  the  ^ility  of  the  Government 


to  collect  money  owed  it  while  adding 
certain  notice  requirements  and  other 
protections  applicable  to  the 
Government's  relationship  to  the  debtor. 
This  rule  implements  section  2653  of 
tiie  Act  which  directs  any  Federal 
agency  that  is  owed  a  past-due  legally 
enforceable  debt  by  a  named  person  to 
notify  the  Secretary  of  the  Treasury  in 
accordance  with  the  regulations  issued 
by  the  Department  of  the  Treasury  at  26 
CFR  301.6402-6.  Before  an  Agency  may 
give  such  notice,  however,  it  must  first: 
(1)  Notify  the  debtor  that  the  agency 
proposes  to  refer  the  debt  for  a  tax 
refiuid  deduction;  (2)  give  the  debtor 
sixty  (60)  days  from  the  date  of 
notification  to  present  evidence  that  all 
or'part  of  the  debt  is  not  past  due  or 
legally  enforceable;  (3)  consider  any 
evidence  presented  by  the  debtor  and 
determine  whether  any  amount  of  such 
debt  is  past-due  and  legally  enforceable: 
and  (4)  satisfy  such  other  conditions  as 
the  Secretary  of  the  Treasury  may 
prescribe  to  ensure  that  the  agency's 
determination  is  valid  and  that  the 
agency  has  made  reasonable  efforts  to 
obtain  payment  of  the  debt.  This  rule,  in 
accordance  with  IRS  regulations, 
provides  that  before  the  DOC  refers  a 
debt  to  the  Department  of  the  Treasury 
(through  IRS),  a  notice  of  intention 
(Notice  of  Intent)  will  be  sent  to  the 
debtor.  This  Notice  of  Intent  will  inform 
the  debtor  of  the  amount  of  the  debt  and 
that,  tmless  the  debt  is  repaid  within 
sixty  (60)  days  from  the  date  of  the 
DOC'S  Notice  of  Intent,  the  DOC  intends 
to  collect  the  debt  by  requesting  the  IRS 
to  offset  any  tax  refund  payable  to  the 
debtor.  In  addition,  the  Notice  of  Intent 
will  state  thaMhe  debtor  has  a  right, 
during  such  period,  to  present  evidence 
that  all  or  part  of  the  debt  is  not  past- 
due  or  legally  enforceable.  This  rule  also 
establishes  procedures  for  the  debtor 
who  intends  to  present  such  evidence. 

Executive  Order  12291 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
The  rule  is  not  classified  as  a  major  rule 
because  it  does  not  have  the  gross 
effects  on  the  economy.  States,  or  the 
public  which  are  required  to  classify  the 
rule  as  "major"  and  to  warrant 
preparation  of  a  formal  regulatory 
impact  analysis. 

Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effecrts  on  States,  on  the 
relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  among  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 


E.0. 12612  reqtiires  preparation  of  a 
federalism  assessment  to  be  used  in  ell 
decisions  involved- in  promulgating  or 
implementing  a  regulation  or  rule. 
'This  regulation  applies  to  private 
persons  and  does  not  affect  any 
traditional  State  function.  There  are, 
therefore,  no  substantial  direct  effiacts 
requiring  evaluation  or  assessment 
under  E.0. 12612. 

Public  Comments 

Pursuant  to  the  agreement  between 
the  IRS,  the  Financial  Management 
Service,  and  the  DOC  regarding  the 
DOC's  participation  in  the  Tax  Refund 
Offsei  Program  for  1994,  the  DOC  is 
required  to  have  promulgated 
regulations  regarding  referral  of  debts  to 
the  IRS  for  tax  refund  offset  prior  to  the 
DOC's  participation  in  the  program.  The 
DOC  is  issuing  interim  final  regulations 
to  take  effect  today  in  order  to  nilfill 
that  requirement.  The  advance  notice, 
opporttmity  for  prior  public  comment, 
and  thirty  (30)  dlay  delayed  effectiveness 
requirements  of  5  U.S.C  553  do  not 
apply  to  this  interim  final  rule,  or  are 
unnecessary  because  it  is  primarily 
procedural  and,  to  the  extent  it  is  not, 
it  merely  restates  existing  provisions  of 
statutory  law.  Moreover,  issuance  of 
immediately  effiective  interim  final 
regulations  does  not  prejudice  the  due 
process  rights  of  debtors  and  is  essential 
in  order  to  participate  in  the  1994 
program.  Written  comments  are 
solicited  for  sixty  (60)  days  after 
publication  of  this  doctmient.  A  final 
document  discussing  any  comments 
received  and  revisions  required  will  be 
published  in  the  Fednral  Register  as 
soon  as  possible. 

Regulatory  Flexibility  Act 

For  the  reasons  explained  above,  no 
statute  requires  prior  notice  and 
opportunity  for  public  comment  for  this 
interim  rule.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 

National  Environmental  Policy  Act 

Promulgation  of  this  rule  does  not 
represent  a  major  Federal  action  with 
significant  environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C  4321  et 
sq.)  is  not  required. 

Other  Matters 

These  procedures  are  being  codified 
in  the  Department's  regulations  for 
general  information  and  are  pursuant  to 
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statutory  requirements  regarding 
publication  of  rules  of  procedure  in  the 
Federal  Register,  5  U.S.C  553(a)(1)(C). 
However,  the  procedures  described  in 
the  rule  will  be  utilized  before  the  rule 
becomes  effiactive  with  respect  to 
persons  who  are  provided  actual  notice 
of  the  procedures  through  the  notices 
required  under  the  regulations.  See  5 
U.S.C.  552(a)(1). 

List  of  Sublects  in  15  CFR  Part  19 

Administrative  practice  and 
procedure,  Claims. 

In  consideration  of  the  foregoing,  the 
Department  of  Commerce  hereby 
amends  title  15  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  19  as 
set  forth  below. 

PART  1»-REFERRAL  OF  DEBTS  TO 
THE  IRS  FOR  TAX  REFUND  OFFSET 

Sec. 

19.1  Purpose. 

19.2  Applicability  and  scope. 

19.3  Adininistrative  charges. 

19.4  Notice  requirement  before  ofbet. 

19.5  Review  within  the  Department. 

19.6  Departmental  determination. 

19.7  StayofofEset. 

Authority:  31  U.S.C.  3720A:  Public  Law 
9a-369:  98  Stat.  1153. 

119.1    Purpo— . 

This  part  establishes  procedures  for 
the  Department  of  Commerce  (DOC)  to 
refer  past-due  debts  to  the  Internal 
Revenue  Service  (IRS)  for  offset  against 
the  income  tax  refunds  of  persons  owing 
debts  to  the  TXX.  It  specifies  the  agency 
procedures  and  the  rights  of  the  debtor 
applicable  to  claims  for  payment  of 
debts  owed  to  the  DOC 

f19.2    AppllcabiUty  and  scope. 

(a)  These  regulations  implement  31 
U.S.C.  3720A  which  authorizes  the  IRS 
to  reduce  a  tax  refund  by  the  amount  of 
a  past-due  legally  enforceable  debt  owed 
to  the  United  States. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  but  has  not  been 
delinquent  for  more  than  ten  years  at 
the  time  the  offset  is  made; 

(2)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
of5  U.S.C.  5514(a)(1): 

(3)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  under 
31  U.S.C  3716(a)  by  the  Department 
against  amounts  payable  to  or  on  behalf 
of  the  debtor  by  or  on  behalf  of  the 
E)epartment; 


(4)  With  respect  to  which,  the  DOC 
has  given  the  taxpayer  at  least  60  days 
firom  the  date  of  notification  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable,  the 
DOC  has  considered  evidence  presented 
by  such  taxpayer,  and  has  determined 
that  an  amount  of  such  debt  is  past-due 
and  legally  enforceable; 

(5)  Has  been  disclosed  by  the  DOC  to 
a  consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(f).  unless 
a  consumer  reporting  agency  would  be 
prohibited  from  using  such  information 
by  15  U.S.C.  1681c,  or  imless  the 
amount  of  the  debt  does  not  exceed 
$100.00; 

(6)  With  respect  to  which,  the  DOC 
has  notified  or  has  made  a  reasonable 
attempt  to  notify  the  taxpayer  that  the 
debt  is  past-due  and,  unless  repaid 
within  60  days  thereafter,  will  be 
referred  to  the  IRS  for  offset  against  any 
overpayment  of  taxes; 

(7)  Is  at  least  $25.00; 

(8)  With  respect  to  which,  all  other 
requirements  of  31  U.S.C  3720A  and 
the  Department  of  the  Treasury 
regulations  codified  at  26  CFR 
301.6402-6  relating  to  the  eligibility  of 
a  debt  for  tax  refund  offset  have  been 
satisfied. 

119.3    Adminisuative  ehargaa. 

In  accordance  with  4  CFR  part  102,  all 
administrative  charges  incurred  in 
connection  with  the  referral  of  a  debt  to 
the  IRS  shall  be  assessed  on  the  debt 
and  thus  increase  the  amount  of  the 
offset. 

i19.4    Notice  requirement  before  offeet 

A  request  for  a  reduction  of  an  IRS  tax 
refund  will  be  made  only  after  the  DOC 
makes  a  determination  that  an  amount 
is  owed  and  past-due  and  provides  the 
debtor  with  sixty  (60)  days  written 
notice.  The  DOC's  notice  of  intention  to 
collect  by  IRS  tax  refund  offset  (Notice 
of  Intent)  will  include: 
(A)  The  amount  of  the  debt; 

(b)  A  statement  that  unless  the  debt  is 
repaid  within  sixty  (60)  days  from  the 
date  of  the  DOC's  Notice  of  Intent,  DOC 
intends  to  collect  the  debt  by  requesting 
that  the  IRS  reduce  any  amounts 
payable  to  the  debtor  as  refunds  of 
Federal  taxes  paid  by  an  amount  equal 
to  the  amount  of  the  debt  plus 
accumulated  interest  and  other  charges; 

(c)  A  statement  that  the  debtor  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  pass-due  or  legally 
enforceable; 

(d)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 


f19.5    nevtew  wHMiln  9ie  Pepartmant 

(a)  Notification  by  debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  must: 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  address  provided 
in  the  notice. 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  legally  enforceable. 

(3)  Include  in  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
information  vtrill  be  submitted  within 
the  remainder  of  the  sixty  (60)  day 
period. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  showing 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
paragraph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  sixty  (60)  days  will  result  in  an 
automatic  referral  of  the  debt  to  the  IRS 
without  further  action  by  the  DOC 

(c)  Review  of  the  evidence.  DOC  will 
consider  all  available  evidence  related 
to  the  debt.  Within  30  days  of  the 
debtor's  complete  and  timely  response, 
if  feasible,  DOC  will  notify  the  debtor 
whether  DOC  has  sustained,  amended, 
or  canceled  its  determination  that  the 
debt  is  past-due  and  legally  enforceable. 

f19.9    t^epartmantal  delermlntion. 

(a)  Following  review  of  the  evidence. 
DOC  will  issue  a  written  decision  whidi 
will  include  the  supporting  rationale  for 
the  decision. 

(b)  If  DOC  either  sustains  m  amends 
its  determination,  it  shall  notify  the 
debtor  of  its  intent  to  refer  the  debt  to 
the  IRS  for  offset  against  the  debtor's 
Federal  income  tax  refund.  If  DOC 
cancels  its  original  determination,  the 
debt  will  not  be  referred  to  the  IRS. 

f19.7    Stayofettset 

If  the  debtor  timely  notifies  the  DOC 
that  he  or  she  is  exercising  the  right 
described  in  §  19.5(a)  and  timely 
submits  evidence  in  accordance  with 
$  19.5(b),  any  notice  to  the  IRS  will  be 
stayed  until  the  issuance  of  ■  written 
decision  which  sustains  or  amends  the 
DOC's  original  determination. 

Issued  in  Washington,  DC,  on  July  15, 
1993. 

Qyde  G.  McShan.  U. 

Deputy  Chief  Financial  Officer. 

(PR  Doc.  93-17757  Filed  7-23-93;  8:45  am| 
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DEPARTMEMT  Of  THE  TREASURY 

Cuatowa  Sarvica 

19CFRPart4 
[TJ>.»3-S7] 

y——\  Rapair  AppUcationa  for  Rallaf 
froRi  Duly 

AGENCY:  Customs  Service.  Deputment 

of  the  Treasury. 

ACnow:  Final  rule. 

tUMMARV:  This  documflot  amends  the 
Customs  Regulations  to  increase  the 
monetary  jurisdictJonal  autbotity  of  the 
three  Customs  Regional  Vessel  Repair 
Liquidation  Units  to  dedda  whathw  to 
approve  or  disapprove  certain 
applications  for  relief  from  the 
assessment  of  duties  under  the  vessel 
repair  sUtute.  The  increased  authority  is 
effective  only  in  cases  in  which 
spedfiolly  applicable  Customs 
Headquaiten  precedent  exists.  The 
effect  of  the  amendment  will  be  to 
expedite  the  disposition  of  routine  cases 
and  ensure  earlier  collection  of  vessel 
repair  duties. 

IFrECnvt  date:  August  25. 1993. 
FOR  FUfmsR  aponMA-now  oowtact: 
Bruce  Friedman,  OfBca  of  Tirade 
Operations,  202-927-0300  (operational 
matters),  or  Larry  L.  Burton,  202-4S2- 
6940  (legal  matters). 

aupptEMEWTAHY  aronnATioM; 


Section  1466  of  Utle  19  of  the  United 
States  Code  provides  that  a  duty  of  50 
per  cent  ad  valorem  s^all  be  assessed 
upon  the  value  of  repairs  accomplished 
outside  of  the  United  States  on  certain 
American-flag  vessels.  The  statute  itself 
as  well  as  numerous  judicial  and 
administrative  interpretations  provide 
exceptions  to  the  assessment  of  duty 
under  specific  drcumstanoes. 

The  statutory  mandate  is 
implemented  imder  S  4.14  of  the 
Customs  Regulations  (19  CFR  4.14). 
which  provides  the  necesssry  working 
guidelines  for  Customs  as  well  as  vessel 
operators.  Among  the  matters  set  forth 
in  section  4.14  are  the  prooedures  for 
seeking  administrative  refund  or 
remission  of  assessed  duty.  Necessary 
evidence  is  gathered  in  one  of  three 
Vessel  Repair  Liquidation  Units;  the 
units  are  located  in  the  New  York 
Customs  Region  (New  York.  New  Yatk), 
the  South  Central  Customs  Region  (New 
Orleans,  Louisiana),  and  the  Pacific 
Customs  Region  (San  Francisco).  Eadi 
of  these  locations  is  presently 
empowered  to  consider  uid  decide 
initial  requests  for  duty  rsAind  or 


remission  (Application  for  Relief)  when 
there  exists  dear  Customs  Headquarters 
precedent  regarding  the  matter  under 
consideration  and  when  the  decision 
will  result  in  s  refund  or  remission  of 
less  than  $2,500  in  duty  (19  CFR 
4.14(cM2)). 

Section  4.14  was  significantly  revised 
in  1960  by  publication  in  the  Federal 
RagMor  of  Treasiiry  Dedsion  80-237 
(45  FR  46560).  September  30, 1960.  The 
Customs  field  jurisdictional  amount  was 
first  made  a  put  of  the  Customs 
Regulations  with  that  publication.  At 
that  time,  the  limit  for  field 
determination  was  set  at  $2,500  because 
to  set  it  at  a  higher  suggested  limit 
would  "predude  a  central  review  of 
major  issues'*  by  Customs  Headquarters. 

Over  the  intervening  years,  the  cost  of 
foreign  shipyard  operations  which  give 
rise  to  "major  issues"  has  been 
significantly  inflated.  In  consideration 
of  this  fedor,  together  with  the 
development  of  necessary  Customs 
expertise  outside  of  Headquarters, 
Customs  proposed  in  a  document 
published  in  the  Federal  Register  (57 
FR  40627)  on  September  4, 1992.  that  it 
was  appropriate  that  the  jurisdictional 
limitation  for  determinations  in  the 
Regional  Vessel  Repair  Liquidation 
Units  be  increased  to  $50,000  in  cases 
in  which  there  exists  dear  Customs 
Headquarters  precedent. 

Discussion  ot  Comments 

Three  comments  wrere  received  in 
response  to  the  published  proposaL 
Two  of  the  comments  expressed  general 
support  for  the  proposal  but  raised 
certain  concerns,  llie  third  comment 
suggested  that  monetary  limitations  not 
be  determinative  for  purposes  of 
forwarding  vessel  repair  cases  to 
Customs  Headquarters  for  review.  A 
discussion  of  the  comments  follows. 

The  first  commenter  suggests  that 
there  be  no  monetary  limitation  at  all 
placed  upon  jiuisdictional 
determinations  conceining  the 
disposition  of  Applications  for  Relief 
from  the  assessment  of  vessel  repair 
duties. 

As  indicated  earlier,  increase  in  the 
field  jurisdiction  from  $2,500  to  a  new 
limit  of  $50,000  was  proposed  to  take 
into  account  modem  commerdal 
realities  as  well  as  development  of 
expertise  outside  of  Headquarters.  The 
new  amount  would  represent  a  twenty- 
fold  increase  in  field  unit  monetary 
authority.  While  Customs  believes  this 
increase  is  justified,  it  still  believes  a 
monetary  limit  is  necessary  to  permit  a 
central  review  of  duty  issues  that  exceed 
$50,000. 

The  second  commenter  appredates 
the  attempt  to  expedite  the  processing  of 


entries  by  retaining  more  of  them  for 
processing  outside  of  Customs 
Headquarters,  but  questions  the 
readiness  of  tlbe  three  regional 
liqtiidation  units  to  handle  the 
increased  delegation.  It  Is  urged  that 
¥diile  incressing  field  authority. 
Headquarters  should  institute  a  quality 
assurance  medumism  to  ensure  proper 
field  disposition  of  Applications  for 
ReUef. 

It  should  be  remembered  that  the 
increase  in  field  jurisdiction  is  intended 
to  go  only  to  the  consideration  of 
Applications  for  Relief,  the  first  of  three 
administrative  relief  vehicles  available 
to  vessel  operators.  Mechanisms  are 
already  built  into  the  process  in  the 
form  of  Petitions  for  Review  and 
Protests.  These  are  utilized  by  vessel 
operaton  who  msy  wish  to  apfteal  an 
adverse  determination  rendered  on  an 
Application  for  Relief.  No  change  in  the 
reflation  as  proposed  is  required 

The  third  and  final  commenter 
supports  the  increase  in  field  authority, 
but  is  concerned  that  it  may  not  receive 
suffident  information  regarding 
decisions  by  the  field  as  to  why  a 
particular  item  for  which  relief  is  sought 
is  considered  dutiable.  Further,  it  is 
suggested  that  a  time  limit  be  placed  on 
the  Customs  processing  of  Applications 
for  ReUef. 

It  is  our  experience  that  the  field  xmits 
are  most  responsive  to  inquiries  from 
vessel  operators  regarding  the 
justification  for  a  particular 
determination.  Customs  Headquarten 
has  not  heard  complaints  from  vessel 
operators  about  any  lack  of  cooperation 
or  the  withholding  of  needed 
information  by  field  xmits.  We  believe 
that  the  field  units  do  a  creditable  job 
in  supplying  any  necessary  information 
to  vessel  operaton.  Finally,  we  believe 
that  the  imposition  of  any  time  limits  as 
suggested  would  be  unwoiimble  since 
long  delays  often  occur  in  the 
submission  of  vital  information  by  the 
vessel  operaton  themselves.  We  believe 
that  there  are  not  any  intentional  delays 
on  the  part  of  any  party  to  the  process, 
and  are  convinced  that  Customs  is 
processing  applications  as  soon  as 
possible  given  constraints  imposed  by 
workloads  and  staffing  levels.  No 
changes  are  required  &  the  regulations 
as  proposed. 

Condusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  detwmined 
that  the  amendmmit  as  proposed  should 
be  adopted  without  change. 
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R^nlatory  FlexibiUty  Ad 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
in  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Carrier  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subiects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

Amendment  to  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
part  4),  is  amended  as  set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4,  and  the  specific  authority 
citation  for  $  4.14  continues  to  read  as 
follows: 

Anthority:  5  U.S.C.  301;  19  U.S.C  66. 
1624;  46  U.S.C.  App.  3; 

Section  4.14  also  issued  under  19  U.S.C 
1466. 1498: 


14.14    [Amended] 

2.  Section  4.14  (c)  (2)  is  amended  by 
removing  both  references  to  "$2,500" 
where  they  appear  in  the  paragraph,  and 
inserting  in  their  places  references  to 
"$50,000." 

Gwwgal.Wetoe. 

Commissioner  of  Customs. 
Approved:  July  1. 1993. 
Ronald  K.  NoUe. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  93-17689  Filed  7-23-93;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  175 
[OoelwtNo.91F-0413I 

Indirect  Food  Additivea;  Adhaaivea 
and  Componanta  of  Coatlnga 

AGBiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1-hexene  as  a  monomer 
for  polymer  resins  intended  for  use  as 
adhesives  for  articles  or  components  of 
articles  contacting  food.  This  action 
responds  to  a  food  additive  petition 
filed  by  Eastman  Chemical  Co. 
DATES:  Effective  July  26. 1993:  written 
objections  and  requests  for  a  hearing  by 
August  25,  1993. 

AOonESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT. 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  ana  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9511. 

SUPf>t.EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  29, 1991  (56  FR  61022),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4292)  had  been  filed  by 
Eastman  Chemical  Co..  P.O.  Box  511. 
Kingsport.  TN  37662.  proposing  that 
§  175.105  Adhesives  (21  CFR  175.105) 
be  amended  to  provide  for  the  safe  use 
of  1-hexene  as  a  monomer  for  polymer 
resins  used  as  adhesives  for  articles  or 
components  of  articles  contacting  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  1-hexene  is  safe  and  that  $  175.105 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 


The  agency  has  carefully  conridered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  Uie 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  0  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  25. 1993  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  riiall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Eaeh 
numbered  objection  on  which  a  bearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safiaty  and 
Applied  Nutrition.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

l.The  authority  citation  for  21  CFR 
part  175  is  revised  to  read  as  follows: 

Airthority:  Sec*.  201,  402.  400,  721  of  the 
Federal  Food.  Dnig,  and  Connetic  Act  (21 
U.S.C  321,  342.  348.  379e). 
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2.  Sactioo  175.105  is  smsndsd  in  tbs  subheading  "Polyman:  Homopolymars  f  175.105 

tabla  in  panotqih  (cMS)  by  and  copolymers  of  the  followring  *        * 

a^thabaticalfy  adding  a  new  antry  under  monomers:"  to  read  as  follows:  (c)  *  * 

the  heading  "Subatanoaa"  and  the  (5)** 


UmMallona 


HofnopolyiTiaia  and  oopoiyinefs  of  tfte  fdowtnQ 
(CAS  Rag.  No.  SK-si-e). 


Dated:  July  13. 1993. 
lanke  F.  Olher. 

Acting  Dinctor.  Cmtufor  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc  93-17863  Piled  7-23-93;  8:45  ami 


PEACE  COftPS 
22CFRPwt308 


CompOanca  With  Privacy  Ad  of  1974: 
Naw  Syatam  of  Racofda— Exemption; 
Offica  of  Inapactor  Ganaral 
Invaatigatlva  FUaa  and  Racorda 

AQCMCV:  Peace  Corps  of  the  United 

States.  1 

ACTION:  Final  rule. 

S4MHAARY:  On  June  1. 1993,  the  Peace 
Corps  published  for  notice  and 
comment  a  proposed  rule  to  exempt  a 
system  cf  records  from  certain 
provisions  of  the  Privacy  Act  of  1974.  5 
U.S.C.  S52a,  to  the  extent  that  the 
system  contains  investigatory  material 
pertaining  to  the  enfon^ement  of 
criminal  laws  or  compiled  for  law 
enforcement  purposes.  The  system  of 
records  to  be  exempted  contains  the 
isvRsagative  B!es  and  records  of  the 
Office  of  Inspector  General  of  the  Peace 
Corps  (OIC).  (See  58  FR  31181.)  The 
Peace  Corps  did  not  receive  any 
comments  on  the  proposed  rule. 
Therefore,  the  Peace  Corps  has 
exempted  this  system  of  records  from 
certain  provisions  of  the  Privacy  Act. 
EFfECnVE  DATE:  July  26. 1993. 
FOR  FUfTTHER  MFORMATKM  CONTACT: 
Margaret  Aira.  Legal  Coimsel,  Office  of 
Inspector  General,  Room  5300, 1990  K 
Street  NW.,  Washington.  DC  20526. 
Telephone:  (202)  606-3320.  WD  (202) 
606-1313  for  party  relay  message. 
Copies  of  this  notice  may  be  obtained  in 
an  alternate  format  upon  request 
MJaaiBKNTAIIVMFOMIATION:  On  June  1. 
1993,  the  Paaoa  Corpa  published  a 
notice  proposing  to  establish  a  new 
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system  of  records  under  the  Privacy  Act 
of  1974  and  (o  exempt  this  system  of 
records  from  certain  provisions  of  the 
Privacy  Act  (58  FR  31223).  The  system, 
entitled  the  Office  of  Inspector  General 
Investigative  Files  and  Records, 
contains  material  pertaining  to  the 
mforcement  of  criminal  laws  and 
compiled  for  law  enforcement  purposes. 
The  Director  of  the  Peace  Corps  has  now 
exempted  this  new  system  of  records 
from  specified  provisions  of  the  Privacy 
Act. 

Section  (j)(2)  of  the  Privacy  Act 
provides  that  die  head  of  an  agency  may 
promulgate  rules  to  exempt  any  system 
of  recoids  within  the  agency  from  any 
part  of  section  552a.  except  subsections 
(b).  (c)(1)  and  (2),  (e)(4)(A)  through  (F). 
(e)(6).  (7).  (9).  (10),  and  (11),  and  (i).  if 
the  system  of  records  is  maintained  by 
"the  agency  or  component  thereof 
which  performs  as  its  principal  function 
any  activity  pertaining  to  enforcement 
of  criminal  laws"  and  includes:  "(A) 
Information  compiled  for  the  purpose  of 
identifying  individual  criminal 
offenders  and  alleged  offenders  and 
consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release  and 
parole  and  probation  status;  (B) 
information  compiled  for  the  purpose  of 
criminal  investigation,  including  reports 
of  informants  and  investigators  and 
associated  with  an  identifiable 
individual;  or  (C)  reports  identifiable  to 
an  individual  compiled  at  any  stage  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from  supervision." 
Section  552a(k)(2)  of  the  Privacy  Act 
also  provides  that  the  head  of  an  agency 
may  promulgate  rules  to  exempt  any 
system  of  records  within  the  agency 
from  sections  552a(c)(3),  (d),  (e)(1), 
(e)(4)(C)  through  (1).  and  (0  of  the  Act. 
if  the  system  of  reciirds  is  "investigatory 
material  compiled  for  law  enforcement 
purposes." 


If  a  system  of  records  is  not  exempted 
from  these  sections,  the  Privacy  Act 
generally  requires  the  agency  to: 
Account  for  disclosures;  permit 
individuals  access  to  their  records; 
permit  individuals  to  request 
amendment  to  their  records;  maintain 
only  necessary  or  relevant  information 
in  its  system  of  records;  publish  certain 
information  in  the  Federal  Register,  and 
promulgate  mles  that  establish 
procedures  for  notice  and  disclosure  of 
records.  The  exemptions  that  may  be 
asserted  with  respect  to  investigatory 
systems  of  records  permit  an  agency  to 
protect  information  when  disclosure 
would  interfere  with  the  conduct  of  the 
agency's  investigations. 

The  Office  of  Inspector  General 
Investigative  Files  and  Records  contain 
information  of  the  type  described  in  the 
above  mentioned  exemptions  to  the 
Privacy  Act.  The  Inspector  General  Act 
of  1978,  as  amended  (5  U.S.C.  App.  3). 
authorizes  the  Inspector  General  of  the 
Peace  Corps  to  conduct  investigations  to 
detect  fraud  and  abuse  in  the  programs 
and  operations  of  the  Peace  Corps  and 
to  assist  in  the  prosecution  of 
participants  in  such  fraud  or  abuse.  The 
Peace  Corps  Office  of  Inspector  General 
maintains  information  in  this  system  of 
records  pursuant  to  its  law  enforcement 
and  criminal  investigation  functions. 
Exemptions  under  sections  552())(2)  and 
(k)(2)  are  necessary  to  maintain  the 
integrity  and  confidentiality  of  the 
investigative  files  and  to  protect 
individuals  from  harm.  Disclosure  of 
information  in  these  investigatory  files 
or  disclosure  of  the  identity  of 
confidential  sources  would  smiously 
undermine  the  effectiveness  of  the 
Inspector  General's  investigations. 
Knowledge  of  such  investigations  also 
could  enable  suspects  to  take  action  to 
prevent  detection  of  criminal  activities, 
conceal  or  destroy  evidence,  or  escape 
prosecution.  Disclosure  of  this 
information  could  lead  to  intimidation 
of.  or  harm  to.  informants.  witnesMS, 
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Investigative  personnel  and  their 
fiunilies.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
information  is  collected,  verified,  or 
retained  could  significantly  impede  the 
efiisctiveness  of  the  investigations  of  the 
Office  of  Inspector  General  and  could 
preclude  the  apprehension  and 
successful  prosecution  or  discipline  of 
persons  engaged  in  fraud  or  other  illegal 
activity. 

For  these  reasons,  the  Peace  Corps  has 
exempted  the  system  of  records 
containing  the  Office  of  Inspector 
General  Investigative  Files  and  Records 
from  certain  provisions  of  the  Privacy 
Act.  Section  308.14  of  the  Peace  Corps 
regulations  (22  CFR  part  308)  previously 
was  promulgated  to  exempt  various 
records  from  Certain  requirements  of  the 
Privacy  Act  In  connection  with  the 
establishment  of  the  system  of  records 
containing  the  investigative  files  of  the 
Office  of  Inspector  General,  the  Peace 
Corps  is  amending  $  308.14  by  revising 
the  introductOTV  paragraph  and  adding 
a  new  paragraph  (d). 

Regulatory  Flezibiljty  Act 

Pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  the  Director  of  the  Peace  Corps 
certifies  that  this  rule  will  not  have'a 
significant  impact  on  a  substantial 
number  of  small  entities. 


Executive  Order  12291 

The  Peace  Corps  has  determined  that 
this  rule  is  not  a  "major  rule"  under 
Executive  Order  No.  12291  since  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

Paperwork  Reduction  Act  of  1980 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1980 
and  has  been  foimd  to  contain  no 
information  collection  requirements. 

Energy  and  Environment 
Considerations 

This  rule  does  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of 
Executive  Order  12778  (56  FR  55195)  on 
Civil  Justice  Reform.  The  Peace  Corps 
has  determined  that  this  rule  meets  the 
applicable  standards  of  section  2  of 
Executive  Order  12778. 

List  of  Subfects  in  22  CFR  part  308 

Privacy  Act,  report  and  recordkeeping 
reqiiirements. 


Accordingly,  the  Peace  Corps  herd>y 
amends  22  CFR  ch.  m,  part  308  as 
follows: 

PART  306-4MPLEMENTATION  OF  THE 
PRIVACY  ACT  OF  1974 

1.  The  authority  citation  of  part  308 
continues  to  read  as  follows: 

Aodiority:  5  U.S.C  552a. 

2.  Section  308.14  is  amended  by 
revising  the  introductory  paragraph  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1308.14   SpacMcaiamptiona. 

Records  or  portions  of  records  in 
certain  record  svstems  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  exempt  fit>m  disclosura: 
Provided,  however,  That  no  such 
exemption  shall  apply  to  the  provisions 
of  §  3Q8.12(a)  (maintaining  records  with 
accuracy,  completeness,  etc.  as 
reasonably  necessaiy  for  agency 
purposes);  §  308.12(b)  (collecting 
information  directly  from  the  individual 
to  whom  it  pertains);  §  308.12(c) 
(informing  individuals  asked  to  supply 
information  of  the  purposes  for  which  it 
is  collected  and  whether  it  is 
mandatory);  S  308.12(g)  (notifying  the 
subjects  of  records  disclosed  under 
compulsory  court  process); 
S  308.16(d)(3)  (informing  prior  recipient 
of  corrected  or  disputed  records); 
§  308.16(g)  (dvil  remedies).  With  the 
above  exceptions  the  fcdlowing  material 
shall  be  exempt  from  disclosure  to  the 
extent  indicated: 
•        •       •       •       • 

(d)  Records  in  the  Office  of  Inspector 
General  Investigative  Files  and  Records 
system  of  records  are  exempt  from 
certain  provisions  to  the  extent 
provided  hereinafter. 

(1)  To  the  extent  that  the  system  of 
records  pertains  to  the  enforcement  of 
criminal  laws,  the  Office  of  Inspector 
General  Investigative  Files  and  Records 
system  of  records  is  exempt  from  all 
sections  of  the  Privacy  Act  (5  U.S.C. 
552a)  except  the  following  sections:  (b) 
relating  to  conditions  of  disclosure; 
(c)(1)  and  (2)  relating  to  keeping  and 
maintaining  a  disclosure  accounting; 
(e)(4)(A)  through  (F)  relating  to 
publishing  a  system  notice  setting  the 
name,  location,  categories  of  individuals 
and  records,  routine  uses,  and  policies 
regarding  storage,  retrievability,  access 
controls,  retention  and  disposal  of  the 
records;  (e)(6),  (7).  (9).  (10).  and  (11) 
relating  to  dissemination  and 
maintenance  of  records  and  (i)  relating 
to  criminal  penalties.  This  system  of 
records  is  also  exempt  from  the 
provisions  of  §308.11  through  §308.17 


to  the  extent  that  the  pravitiains  of  thasa 
sections  conflict  with  this  paragraph. 

(i)  Authority:  5  U.S.C  SMaHRijT 

(ii)  Reasons: 

(A)  To  prevent  interfereDca  with  law 
enforcement  procaedings. 

(B)  To  avoid  unwarranted  invasion  of 
personal  privacy,  by  disclosure  of 
information  about  third  parties, 
including  other  subjects  of 
investigations,  investigators,  and 
witnesses. 

(C)  To  protect  the  identity  of  Federal 
employees  who  furnish  a  complaint  or 
information  to  OIG.  consistent  with 
section  7(b)  of  the  Inspector  General  Act 
of  1978.  as  amended.  5  U.S.C  App.  3. 

(D)  To  protect  the  confidentiaiuty  of 
non-Federal  employee  soiuoes  of 
information. 

(E)  To  assure  aooass  to  sources  of 
confidential  information,  including 
those  contained  in  Federal,  State,  and 
local  criminal  law  enforcement 
information  systems. 

(F)  To  prevent  disclosure  of  law 
enforcement  techniques  and  procedures. 

(G)  To  avoid  endangering  tne  life  or 
physical  safety  of  confidential  sources. 

(2)  To  the  extent  that  there  may  exist 
within  this  system  of  records 
investigative  files  compiled  iat  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  the  Privacy  Act.  the  OIG 
Investigative  Files  and  Records  system 
of  records  is  exempt  from  the  following 
sections  of  the  Privacy  Act:  (c)(3) 
relating  to  access  to  the  disclosiire 
accounting;  (d)  relating  to  access  to 
records;  (e)(1)  relating  to  the  type  of 
information  maintained  in  the  records; 
(e)(4)  (G).  (H).  and  (I)  relating  to 
publishing  the  system  notice 
information  as  to  agency  procedures  for 
access  and  amendment,  and  information 
as  to  the  categories  of  sources  or 
records;  and  (f)  relating  to  developing 
agency  rules  for  gaining  access  and 
making  corrections.  Provided,  however. 
That  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  that  they 
would  otherwise  be  entitled  by  Federal 
law,  or  for  which  they  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or. 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
This  system  of  records  is  also  exempt 
from  the  provisions  of  §  308.11  through 
§  308.17  to  the  extent  that  the  provisions 
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of  these  sections  conflict  with  this 
psragrsph. 

(i)  Authority:  5  U.S.C  552a(k)(2) 

(ii)  Reasons: 

(A)  To  prevent  interfBience  with  law 
enforcement  proceedings. 

(B)  To  protect  investigatory  material 
compiled  for  law  enforcement  piirposes. 

(C)  To  avoid  unwarranted  invasion  of 
personal  privacy,  by  disclosure  of 
information  about  third  parties, 
including  other  subjects  of 
investigation,  law  enforcement 
personnel,  and  sources  of  information. 

(D)  To  fulfill  commitments  made  to 
protect  the  confidentiality  of  sources. 

(£)  To  protect  the  identity  of  Federal 
employees  who  furnish  a  complaint  or 
information  to  the  OIG,  consistent  with 
Section  7(b)  of  the  Inspector  General  Act 
of  1978,  as  amended.  5  U.S.C.  App.  3. 

(F)  To  assxire  access  to  sources  of 
confidential  information,  including 
those  contained  in  Federal,  State,  and 
local  criminal  law  enforcement  systems. 

(H)  To  prevent  disclosing  of  law 
enforcement  techniques  and  procedures. 

(I)  To  avoid  endangering  the  life  or 
physical  safsty  of  confidential  sources 
and  law  enforcement  personnel. 

Dated:  luly  14. 1993. 

lohaP.IIogu. 

Acting  Director.  Peace  Corps  of  the  United 
States. 

(PR  Doc  93-17263  Filed  7-23-93:  8:45  am] 
Mi-ei-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parte  812. 905, 912.  and  960 

(Dednl  No.  R-03-1806;  FR-a92»-F-021 
RIN2S01-AB63  | 

Occupancy  by  Single  Pereone 

AOOCV:  Office  of  the  Secretary.  HUD. 
action:  Final  rule. 


t:  This  rule  eliminates  the 
restrictions  on  the  admission  to  public 
and  assisted  housing  of  any  single 
person  who  is  not  62  years  old  or  older, 
disabled,  handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family,  in 
accordance  with  section  573(a)  of  the 
National  Affordable  Housing  Act  of 
1990. 

EFFECTIVE  DATE:  August  25, 1993. 
FOR  FUimCft  MFOMIATION  CONTACT: 
Issues  related  to  part  812  (as  it  relates 
to  section  8  certificates,  vouchers,  and 
Mod  Rehab),  parts  905. 912  and  960: 
Casimir  Bonko%raki.  Director.  Office  of 
Management  and  Policy.  Office  of 


Public  and  Indian  Housing,  room  4228, 
451  Seventh  Street  SW..  Washington. 
DC  20410.  Telephone  (202)  708-0444.  A 
telecommunications  device  for  deaf 
persons  {TDD)  is  available  at  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

Issxies  related  to  part  812  (as  it  relates 
to  the  other  section  8  programs):  James 
).  Tahash,  Director.  Planning  and 
Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
room  6182. 451  Seventh  Street  SW., 
Washington.  DC  20410,  Telephone  (202) 
708-3944.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-4594.  (These  are  not  toll-fi«e 
telephone  numbers.) 

SUPPLEMENTARY  WrOnHATTON; 

Background 

This  rule  amends  24  CFR  parts  812, 
905.  912,  and  960  to  implement  section 
573(a)  of  the  National  Affordable 
Housing  Act  of  1990.  approved 
November  28. 1990.  Public  Law  101- 
625  (NAHA).  Section  573(a)  of  NAHA 
amended  clause  (D)  of  section  3(b)(3)  of 
the  U.S.  Housing  Act  of  1937  to  include 
in  the  definition  of  "families"  any 
"other  single  person"  who  is  not  62 
vears  old  or  older,  disabled, 
handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family. 
(Section  621  of  the  Housing  and 
Community  Development  Act  of  1992 
(approved  October  28. 1992,  Pub.  L. 
102-550)  further  revised  section  3(b)(3) 
of  the  U.S.  Housing  Act  of  1937. 
However,  this  rule  does  not  address 
those  changes.  The  Department  will  in 
the  future  issue  regulations 
implementing  section  621.) 

Before  the  NAHA  amendment,  in 
general  the  number  of  single  persons 
eligible  for  housing  assisted  under  the 
Act  who  were  not  62  years  old  or  older, 
disabled,  handicapped,  displaced,  or  the 
remaining  member  of  a  tenant  family 
was  limited  to  15  percent  of  the  units 
within  the  area  under  the  jurisdiction  of 
a  public  housing  agency.  (Section 
3(b)(3)  allowed  the  Secretary  to  increase 
this  limitation  to  30  percent  under 
limited  circumstances.)  Section  573(a) 
of  NAHA  eliminated  any  percentage 
limitation  on  the  number  of  single 
persons,  which  means  that  HUD 
approval  is  no  longer  necessary  to  house 
single  persons. 

The  NAHA  amendment  also  added  a 
new  restriction  on  the  admission  of  any 
single  person  to  housing  units  assisted 
under  the  Act.  Section  573(a)(1) 
provides  that  in  no  event  may  any  single 

Eerson  under  clause  (D)  be  provided  a 
ousing  unit  assisted  under  this  Act  of 
two  bedrooms  or  more. 


Today's  rule  only  eliminates  the  15% 
limitation  on  the  admission  of  single 
persons.  (The  Department's  regulations 
never  implemented  the  30%  limitation.) 
The  Department  published  a  proposed 
rule  on  April  10. 1992  (57  FR  12686) 
which,  among  other  things,  would 
eliminate  the  15%  limitation  on  the 
admission  of  single  persons,  and  add  a 
restriction  on  xmit  size  for  single 
persons.  The  Department  will  publish  a 
final  rule  in  the  future  addressing  the 
restriction  on  unit  size  for  single 
persons,  and  other  pertinent  issues. 

In  the  proposed  rule,  the  Department 
stated  that  no  corresponding  change 
would  be  made  to  24  CFR  part  905, 
which  regulates  Indian  housing 
(including  the  Mutual  Help 
Homeownership  Opportunity  Program). 
The  reason  for  excluding  Indian 
Housing  was  that  the  U.S.  Congress  did 
not  expressly  make  section  573  of 
NAHA  applicable  to  Indian  Housing 
Authorities  (IHAs),  as  required  under 
section  201(b)(2)  of  the  Indian  Housing 
Act  of  1988.  However,  section  103(b)  of 
the  Housing  and  Community 
Development  Act  of  1992,  expressly 
makes  section  573  of  NAHA  applicable 
to  IHAs.  Accordingly,  this  final  rule  is 
being  made  applicable  to  IHAs. 

Other  Matters 

A.  Economic  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  This  final  rule  is 
not  a  significant  change  from  the 
proposed  rule.  Accordingly,  the  initial 
finding  of  no  significant  impact  remains 
applicable,  and  is  available  for  public 


UMI 
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inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  room  10276,  Department  of 
Hoiising  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

C  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule 
merely  makes  a  statutorily  required 
change  in  a  definition  that  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 

D.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
a  potentially  significant  negative  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  The 
rule  serves  to  implement  a  statutorily 
required  change  by  including  any  single 
person  in  the  definition  of  "family" 
under  the  United  States  Housing  Act  of 
1937.  Although  it  is  anticipated  that 
single  persons  will  benefit  from  this 
change  to  the  extent  that  it  results  in  an 
alleviation  of  homelessness  among  these 
individuals,  family  housing  will,  in 
general,  not  be  affected  because  the 
statute  does  not  permit  any  single 
person  to  be  provided  with  larger, 
family-sized  imits  of  two  or  more 
bedrooms.  There  could  be  a  sli^t 
negative  impact  on  nonelderly  families 
consisting  of  two  individuals  who 
would  be  in  competition  for  one- 
bedroom  units  with  an  increased 
number  of  newly  eligible  single  persons. 
However,  this  potential  impact  should 
be  ofiset  by  the  anticipated  beneficial 
impact  in  alleviating  homelessness 
among  single  persons. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
only  an  implementation  of  a  statutory 
requirement  that  adjusts  the  way  the 
term  "family"  is  defined. 


This  final  rule  was  listed  as  Item  No. 
1403  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  26, 1933  (58  FR  14382,  24401) 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

ListofSubJacta 

24  CFR  Part  812 

Low  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  905 

Aged.  Grant  programs— Indians,  Grant 
programs— housing  and  community 
development.  Handicapped,  Indians, 
Loan  programs — housing  and 
community  development.  Loan 
programs — ^Indians.  Low  and  moderate 
income  housing,  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  912 

Public  housing.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
commimity  development.  Handicapped, 
Public  housing. 

For  the  reasons  set  out  in  the 
preamble,  parts  812,  905,  912  and  960 
of  title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  812— OEFINUION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSON 

1.  The  authority  citation  for  part  812 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437a:  42  U.S.C 
3601-3619;  42  U.S.C  3535(d). 

2.  Section  812.1(a)(2)  is  revised  to 
read  as  follows: 

1812.1    PurpoM  and  applicability. 

(a)*  '  • 

(2)  Prescribes  criteria  and  procedures 
for  occupancy  by  any  Single  Person  not 
otherwise  eligible  by  reason  of 
qnalification  as  an  Elderly  Family  or  as 
a  Displaced  Person  or  as  a  Disabled  or 
Handicapped  Person  or  as  the  remaining 
member  of  a  tenant  family. 

3.  Section  812.3  is  revised  to  read  as 
follows: 

f  81 2.3    Admiaaion  of  aingla  peraona— 
priority  to  eidarty  and  displaced  parsons. 

A  PHA  or  private  owner  shall  extend 
preference  to  Elderly  Families 
(including  Disabled  Persons  and 
Handicapped  Persons)  and  Displaced 
Persons  over  Single  Persons. 


4.  Section  812.4  is  revised  to  read  as 
follows: 

1812.4    Effect  of  contact  provWona. 

Notwithstanding  the  provisions  of  any 
contract  or  agreement  pursuant  to  the 
Act,  defining  terms  otherwise  than  as 
defined  in  S  812.2.  PHAs  or  private 
owners  are  authorized  to  house  Single 
Persons. 

PART  905-tNOIAN  HOUSING 
PROGRAMS 

5.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437aa-1437ee:  25 
U.S.C  450e(b);  42  U.S.C  3535(d). 

6.  Section  905.301  is  amended  by 
revising  paragraphs  (d)  and  (e)(4)  to  read 
as  follows: 

1905.301    Admiaaion  polleiaa. 

(d)  Admission  of  single  person»^ 
priority  to  elderiy  and  displaced 
persons.  An  IHA  shall  extend  prefarence 
to  Elderly  Families  (including  Disabled 
Persons  and  Handicapped  Persons)  and 
Displaced  Persons  over  Single  Persons. 

(e)*  •  • 

(4)  If  an  IHA  elects  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
section,  the  IHA  must  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  §  905.305 
when  selecting  applicants  for  admission 
from  among  near  elderly  families.  Near 
elderly  families  that  do  not  qualify  for 
Federal  preference  and  that  are  given 
preference  for  admission  under  this 
section  over  other  non-elderly  families 
that  qualify  for  such  a  Federal 
preference  are  not  subject  to  the  10 
percent  limitation  on  admission  of 
families  without  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  §90S.305(b)(2)(ii).  If  a  near 
elderly  applicant  is  a  single  person,  the 
near  elderly  single  person  may  be  given 
a  preference  for  admission  over  other 
single  persons  to  projects  for  the  elderly. 


PART  912-OEFINrnON  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  ANY  SINGLE 
PERSON 

7.  The  authority  citation  for  part  912 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437a;  42  U.S.C 
3601-3619;  42  U.S.C  3535(d). 

8.  Section  912. 1(a)(2))  is  revised  to 
read  as  follows: 
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(2)  PiMcribes  criteria  and  procedures 
tor  occupancy  bv  any  Single  Person  not 
othenriae  eligible  by  reaaon  of 
qualification  as  an  Elderly  Family  m  as 
a  Din>laoed  Person  or  as  a  Disabled  or 
HancuGapped  Person  (v  as  the  remaining 
member  of  a  tenant  family. 

9.  Section  912.3  is  revised  to  read  as 

follows:  i 


ftiaj   Adjwlsstoner  single 
pnerKy  te  eMsfly  ano 


ACTION:  Final  rule. 


A  PHA  shall  extend  preference  to 
Elderly  Families  (including  Disabled 
Persons  and  Handicapped  Persons)  and 
Displaced  Perscms  over  Single  Persons. 

10.  Section  912.4  is  revised  to  read  as 
follows: 

tt124   Clleot  ct  oonlfacit  prowlelone- 

Notwithstanding  the  provisions  of  any 
contract  or  agreement  pursuant  to  the 
Act,  defining  terms  otherwise  than  as 
defined  in  f  912.1.  PHAs  or  private 
owners  are  authorized  to  house  Single 
Persons. 

PART  960-AOMiSSION  TO.  AND 
OCCUPANCY  OF,  PUBUC  HOUSINQ 

11.  The  authority  dtation  for  part  960 
is  revised  to  read  as  follows: 

Aalhsriljr.  42  U.S.C  1437a.  1437c.  1437d 
and  1437ii:  42  U.S.C  3535(d). 

12.  In  §  960.409.  paragraph  (e)  is 
revised  to  read  as  follows: 


•        •         •         •        • 

(e)  If  a  Near  Elderly  applicant  is  a 
Single  Person,  as  that  term  is  defined  in 
S  912.2  of  this  chapter,  the  Near  Elderly 
Single  Person  may  be  given  a  preference 
for  admission  over  other  Single  Persons 
to  projects  for  the  elderly. 

Dated:  May  24. 1993. 
G. 


Sacretaiy. 
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tUMMARY:  The  Coast  Guard  is  revising 
its  transfer  hose  marking  regulations  for 
hazardous  matnials.  Too  current 
regulations,  which  require  each  hose  to 
be  mariced  with  a  list  of  each  product 
transferred  through  the  hose,  are 
impractical.  This  rulemaking  allows  an 
alternative  for  hose  marking  that  is  more 
effective  and  easier  to  maintain. 
EFFECTIVE  DATE:  Axigust  25. 1993. 
A00RE88ES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/340e), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street,  SW.,  room  3406, 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267>1477. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Jonathan  C.  Burton,  Marine 
Environmental  Protection  Division  (G- 
MEP),  at  (202)  267-6714. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Jonath^  C  Burton,  Project  Manager, 
Marine  Envinmmental  Protection 
Division,  and  Ms.  Helen  Boutrous. 
Project  Cotmsel,  Office  of  Chief  Counsel. 

Regulatory  Histocy 

On  February  18. 1993.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  "Marking  of 
Transfer  Hoaes  for  Hazardous  Materials" 
in  the  Federal  Ragbrtar  (58  FR  8918). 
The  Coast  Guard  received  four  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpoee 

The  regulations  pertaining  to  the 
transfer  of  products  between  vessels  and 
fedlities  capable  of  transferring  oil  or 
hazardous  materials  in  bulk  to  or  bom 
a  vessel  with  a  capacity  of  250  barrels 
or  more  were  previously  contained  in 
two  difierent  parts  of  tiUe  33  of  the  Code 
of  Federal  Regulations.  Facilities 
dealing  with  the  transfer  of  bulk  oil 
were  covered  by  33  CFR  part  154.  while 
those  dealing  %vith  the  transfer  of 
hazardous  materials  were  covered  by  33 
CFR  part  126  (Handling  of  Exploaives  or 
Other  Dangerous  Cargoes  Within  or 
Contiguous  to  Waterfront  Facilities). 
Realidng  that  this  often  confusing,  and 
desiring  to  address  hazardous  materials 
in  greater  detail,  the  Coast  Guard 
combined  the  provisions  into  part  154 


(Facilities  Transferring  Oil  or  Hazardous 
Material  in  Bulk).  Since  1990.  when  this 
effort  was  completed,  a  number  of 
suggestions  for  improving  the  combined 
regulations  have  been  provided  by  Coast 
Guard  persoimel  and  industry  advisory 
groups. 

One  issue  that  was  raised  concerns 
the  marking  of  transfer  hoses.  For  hoses 
used  to  transfer  oil  products,  the  current 
regulations  provide  alternative  marking 
options:  a  hose  must  be  marked  with  the 
name  of  each  oil  product  for  which  the 
hose  may  be  used,  or,  the  hose  may  be 
marked  with  the  words  "oil  service." 
with  no  additional  information 
regarding  the  oil  products  transferred 
(33  CFR  lS4.500(e)).  However,  for  hoses 
used  to  transfer  hazardous  materials,  the 
hose  must  bear  the  name  of  each 
hazardous  material  product  for  which 
the  hose  is  used.  No  other  option  is 
available  to  facilities  or  vessels.  While  it 
is  common  at  fedlities  for  a  given  hose 
to  be  designated  for  a  single  product, 
this  is  not  always  the  case  for  vessels, 
especially  barges.  Often,  the  same 
transfer  hose  is  used  for  the  transfer  of 
numerous  hazardous  material  products. 

At  its  meeting  in  November  1990,  the 
Towing  Safety  Advittory  Committee 
(TSAC)  brou^t  this  hose  marking  issue 
to  the  attention  of  the  Coast  Guard.  The 
Committee  noted  that  in  cases  where 
one  transfer  hose  is  used  for  numerous 
compatible  products,  marking  the  name 
of  each  product  on  the  hose  is  difficult, 
given  the  size  constraints.  Also,  the 
inability  to  use  the  same  hose  to  transfer 
additional  compatible  products  without 
this  timeKX>nsuming  marking,  as  well  as 
the  difficiilty  of  maintaining  extensive 
markings  on  the  hose  exterior,  make  the 
current  hose  marking  requirements  fen' 
hazardous  materials  unduly 
burdensome  and  impractical. 

TSAC  proposed  that  the  hazardous 
materials  transfer  hoses  be  mariced  with 
the  pollution  categories  published  by 
the  International  Maritime  Organization 
(IMO).  This  would  provide  a  less 
cumbersome  means  for  marking  and 
maintaining  hazardous  materials 
transfer  hoses  while,  according  to 
TSAC,  ensuring  the  compatibility  of 
products  for  which  a  given  transfer  hose 
may  be  used. 

"Die  Coast  Guard  agrees  that,  for  a 
hose  that  is  used  to  transfer  numerous 
compatible  cargoes,  some  alternative  to 

E lacing  the  name  of  each  product  on  the 
ose  should  be  available.  However,  the 
Coast  Guard  has  determined  that 
marking  these  hoses  with  IMO  pollution 
categories  does  not  necessarily  ensure 
compatibility  of  cargoes.  Th««  are 
instances  where  chemically 
incompatible  cargoes  are  induded 
within  the  same  IMO  pollution  category. 
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As  an  alternative  to  the  approach 
suffiested  by  TSAC.  the  Coast  Guard  is 
modifying  the  rule  to  allow  for  hoses  to 
be  marked  with  a  unique  identifying 
symbol  (a  letter,  number,  or  other 
symbol)  to  indicate  the  types  of 
materials  which  may  be  transferred 
through  that  hose.  A  list  found  in  the 
facility's  operations  manual  or  vessel's 
,  transfer  procedure  documents  must 
contain  the  hose  symbols  and  the 
compatible  cargoes  which  may  be 
transferred  through  a  hose  bearing  a 
given  symbol.  It  is  the  Coast  Guard's 
position  that  this  is  a  reasonable 
alternative  to  the  current  hose  marking 
requirements,  and  that  it  will  effectively 
address  the  concerns  of  TSAC.  This 
alternative  is  consistent  with  the 
marking  alternative  in  §  154.500(f), 
which  allows  for  the  date  of 
manufacture  and  the  date  of  the  last 
pressure  or  other  hose  test  required  by 
$  156.170  to  be  recorded  elsewhere  at 
the  facility,  with  the  hose  marked  to 
identihr  it  with  that  information. 

By  allowing  vessels  and  facilities  to 
mark  hoses  used  to  transfer  hazardous 
materials  with  symbols  and  a  reference 
to  a  list  contained  in  either  the  facility's 
operations  manual  or  the  vessel's 
transfer  procedures  documents  to 
determine  the  products  represented  by 
the  symbols,  hose  marking  and 
maintenance  will  be  simplified.  Also, 
ongoing  changes  will  be  easier  to 
imolement.  Further,  this  alternative  will 
be  less  time  consuming  and  less  costly 
than  the  ciurent  requirement. 

DiscuMion  of  Comments  and  Changes 

"Two  comments,  representing  two 
difiiarent  industry  groups,  were  in 
support  of  the  regulations  as  proposed. 
Two  other  comments  suggested  using 
the  compatibility  tables  and  numbers 
found  in  46  CFR  part  150  to  provide  a 
standardized  marking  method. 

The  compatibility  categories  of  part 
150  are  intended  to  be  used  for  the 
storage  of  cargo.  Materials  in  the  same 
compatibility  category,  however,  are  not 
necessarily  compatible  with  the  same 
types  of  hose  construction.  For  example, 
while  gasoline  and  carbon  disulfide  are 
compatible  according  to  the  tables, 
gasoline  can  be  transferred  through  a 
neoprene  hose  while  carbon  disulfide 
can  be  transfisrred  through  a  stainless 
steel  hose  only.  The  fact  that  materials 
are  considered  compatible  for  the 
purposes  of  cargo  storage,  does  not 
necessarily  ensure  compatibility  for 
hose  transfers.  Therefore,  the  Coast 
G\iard  has  determined  that  use  of  the 
compatibility  tables  of  part  150  is  not 
appropriate  for  the  marking  of  transfer 
hoses.  While  the  Coast  GU^  may 
develop  a  specific  hose  compatibility 


chart  that  could  be  utilized  for  the 
purpose  of  marking  transfer  hoses  in  the 
future,  the  Coast  Guard  has  determined 
that  the  alternative  method  of  marking 
transfer  hoses  adopted  by  this  final  nSe 
provides  a  safe  and  effective  method  of 
putting  those  individuals  transferring 
hazardoiis  materials  on  notice  as  to  the 
materials  that  may  be  transfisrred  safely 
in  a  particular  hose. 

Regulatory  Evalaation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  imder 
the  "Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR 11040.  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  imnecessary. 
This  rule  allows  the  marking  of  a 
transfer  hose  with  a  warning  that  the 
potential  user  of  the  hose  should 
consult  the  hose  compatibiUty  list  to 
determine  which  products  may  be 
transferred  througn  the  hose,  rather  than 
requiring  that  the  name  of  each  product 
be  marked  on  the  hose.  Currently, 
facilities  and  vessels  that  use  oil  and 
hazardous  material  transfer  hoses  spend 
$2,039,850  annually  to  comply  with  all 
testing,  reporting  and  recorokeeping 
requirements.  No  change  to  the  manner 
in  which  transfer  operations  are 
conducted  is  anticipated.  There  are  no 
additional  costs  associated  with  testing, 
recording  or  recordkeeping  required  by 
this  rule  and,  therefore,  there  is  no 
anticipated  increase  in  the  annual  cost 
to  industry.  It  is  anticipated  that  there 
will  be  some  cost  savings  for  the 
facilities  or  vessels  that  use  hazardous 
material  transfer  hoses. 

Small  Entitiea 

Few  small  entities  are  involved  in  the 
transport  of  bulk  hazardous  materials 
and  oil  products.  These  regulations  are 
expected  to  have  a  positive  economic 
impact  on  any  small  entities  involved. 
The  new  marking  alternative  is  more 
efficient  than  marking  hoses  with 
product  names.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  section  number  is 
§  154.500  and  the  corresponding  OMB 


approval  number  is  OMB  Control 
Number  2115-0096. 

Federalinn 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  oft 
Federalism  Assessment. 

This  rule  provides  an  alternative 
procedure  for  marking  hazardous 
materials  transfer  hoses.  The  regulations 
apply,  imless  otherwise  exempted,  to 
vessels  operating  under  the  authority  of 
the  United  States,  wherever  located,  and 
to  all  vessels  operating  in  the  navigable 
waters  of  the  United  States  or  while  at 
a  port  or  terminal  tuider  the  jurisdiction 
of  the  United  States.  The  regulations 
also  apply  to  each  facility  that  is  capable 
of  transferring  oil  or  hazardous  material, 
in  bulk,  to  or  from  a  vessel  with  a 
capacity  of  250  barrels  or  more.  Vessels 
and  many  facilities  operate  in  the 
national  marketplace  and  excessive 
variation  in  requirements  would  be 
economically  burdensome  and 
potentially  unsafe.  Therefore,  the  Coast 
Guard  intends  to  preempt  State  and 
local  regulations  to  the  extent  that  they 
are  in  conflict  with  the  requirements  of 
this  rule. 

EnTinnunent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.1  of 
Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  merely  provides  an  alternative 
procedure  for  the  making  of  hazardous 
materials  transfer  hoses.  This  rule 
allows  the  marking  of  transfiar  hoses 
vdth  a  warning  that  the  potential  user  of 
the  hose  should  consult  the  hose 
compatibility  list  to  determine  which 
products  may  be  transferred  through  the 
hose,  rather  than  requiring  that  the 
name  of  each  product  be  marked  on  the 
hose.  This  rule  is.  therefore, 
administrative  in  nature  and  clearly  will 
have  no  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES." 

List  of  Subjects 
33  CFR  Part  154 

Fire  prevention.  Hazardous 
substances,  Oil  pollution,  Reporting  and 
recordkeeping  requirements. 
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Hazardous  substances.  Oil  pollution, 
Reporting  and  racordkaepiilg 
raquirements.  | 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  154  and  155  as  follows: 

PARTm    FAOUnES 
TRANSFERRMQ  0«.  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

AattarilT:  33  U.S.C  1231. 13210K1MC): 
sec  2.  B.0. 1173S,  38  PR  21243. 3  CFR, 
1971-1975  Comp..  p.  793;  49  CFR  1.46. 

2.  In  S  154.310.  paragraph  (a)(22)  is 
added  to  read  as  follows: 


I1M.S10 

(a)  •  •  • 

(22)  Statements  explaining  that  eedi 
hazardous  materials  transfsr  hose  is 
maiiced  with  either  the  name  of  eech 
product  wdiich  may  be  transferred 
through  the  hose  or  with  letters, 
niunbers  or  other  symbols  representing 
all  siich  products  and  the  location  in  the 
operations  manual  where  a  chart  or  list 
of  the  symbols  used  and  a  list  of  the 
compatible  products  which  may  be 
tiansiiBrTed  Uirou^  the  hose  can  be 
found  far  consultation  before  each 
transfsr. 
•       •       •        •       • 

3.  In  S  154.500,  paragraphs  (e)  and  (f) 
are  revised  to  read  as  follows: 

•1S4J00    Hoee 


(e)  Each  hose  must  be  marked  with 
one  of  the  following: 

(1)  The  name  of  each  product  for 
v^ch  the  hoee  may  be  used;  or 

(2)  For  oil  producte,  the  words  "OIL 
SERVICE":  or 

(3)  For  hazardous  materials,  the  words 
"HAZMAT  SERVICE— SEE  UST* 
followed  immediately  by  a  letter, 
number  or  other  symbol  that 
corresponds  to  a  list  or  chart  contained 
in  the  bdlity's  operations  manual  or  the 
vessel's  transfer  procedure  documents 
which  identifies  the  products  that  may 
be  transfsrred  through  a  hose  bearing 
that  symbol. 

(f)  Each  hose  also  must  be  marked 
with  the  foUoiving.  except  that  the 
information  required  by  paragraphs 
(0(2)  and  (3)  of  this  section  need  not  be 
marked  on  the  hose  if  it  is  recorded  in 
the  hose  records  of  the  vessel  or  fedlity. 
and  the  hose  is  marked  to  identify  it 
with  that  information: 

(1)  Maximum  allowable  working 
pressure; 

(2)  1Mb  of  mmufactwa;  and 


(3)  Date  of  the  latest  test  required  by 
§156.170. 


PART155— OH.  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

4.  The  authority  citation  for  part  155 

continues  to  read  as  follows: 

Aathwlly:  33  U.S.C  1231.  t321()MlKC): 
sec  2,  E.0. 11735, 38  PR  21243, 3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 
Sactioos  155.100  throu^  155.130, 155.350 
through  155.400. 155.430, 155.440,  and 
155.470  also  issued  under  33  U.S.a  1903(b). 

5.  In  S  155.750  paragraph  (a)(ll)  is 
added  to  read  as  follows: 

I1S6.7S0   Coiilsins  el  aansisf  preoetferea. 

(a) '  •  • 

(11)  Statements  explaining  that  each 
hazardous  materials  transfer  hose  is 
marked  with  either  the  name  of  each 
product  which  may  be  transferred 
through  the  hose  or  with  letters. 
numl>ers  or  other  symbols  represmting 
all  such  products  and  the  location  in  the 
transfer  procedures  When  a  chart  or  list 
of  the  symbols  used  and  a  list  ofthe 
compatible  products  which  may  be 
transferred  tnrough  the  hose  can  be 
found  fOT  consultation  before  each 
transfer. 


Ditad:  May  28. 1993. 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
(FR  Doc  93-17723  Filed  7-23-93: 8:45  ami 
BNOJNa  COOe  4S1S-M-M 


33CFR  Part  165 

COTP  Loa  AngalaaAjong  B— ch,  CA 
Regulation  93-4)6;  Safaty  Zona 
Ragulationa:  Loa  Angalaa/Long  Baacti 
Harbor.  California 

agency:  Coast  Guard.  DOT. 
ACTKM:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  at  the 
Commodore  Schuyler  Heim  Bridge 
(Heim  Bridge)  between  Terminal  Island 
and  Wilmington.  California  to  protect 
divers,  workers  and  equipment 
installing  underwater  cable  at  the 
bridge.  The  zone  encompasses  the  water 
areas  within  100  feet  both  upstream  and 
downstream  of  the  bridge  inside 
Cerritos  Channel  in  Los  AngelesAxmg 
Beach  Harbor.  Vessels  are  prohibited 
from  entering  the  safsty  zone  without 
permission  of  the  Coast  Guard  Captain 
of  the  Port. 


EFFECTIVE  DATES:  The  Safety  Zone  is  in 
effect  from  6  a.m.  to  6  p.m.  daily  from 
August  9. 1903  to  August  13. 1903. 
FOR  FURTHER  MFORMATKM  OONTACT: 
Lieutenant  (Junior  Ckacfo)  Kelly 
Johnson,  Marine  Safety  Office  Loa 
Angeles/Long  Beach  at  (310)  MO-4455. 

SUPFtEMENTARY  MFORMATKM:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  vm  not 
published  for  this  regulation  and  a  good 
cause  exists  for  making  it  effective  less 
than  30  days  alter  Federal  Re^star 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  pubUc  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  divers  and  workmen  or  damage 
to  equipment. 

Drafting  Infonnatian 

The  drafters  of  this  regulation  are 
Susan  Worden.  Bridge  Administrator. 
Eleventh  Coast  Guard  District,  and 
LCDR  Craig  Juckniess,  project  attorney. 
Eleventh  EKstrict  Coast  Guard  Legal 
Office. 

Diacnasioa  of  the  Regulation 

The  circumstance  requiring  this 
regulation  is  the  use  of  divers  to 
entrench  a  submarine  cable  under 
Cerritos  Channel  in  Los  Angeles/Long 
Beach  Harbor.  The  California 
Department  of  Transportation  is 
replacing  an  underwater  control  cable  at 
the  Heim  Bridge  in  Long  Beech. 
California.  There  vdll  be  a  series  of 
diving  operations  to  survey,  mark  and 
entrench  the  cable.  There  also  will  be 
underwater  work  at  the  piers  to  bring 
the  cable  into  the  bridge.  The 
underwater  work  will  be  done  during 
the  period  frt>m  August  9. 1993  through 
August  13. 1993.  A  safsty  zone  is 
needed  to  protect  divers  and  workws 
from  injury. 

The  cable  replacement  project  also 
will  prevent  the  bridge  from  operating  . 
during  the  period  from  August  2. 1993 
throu^  August  20. 1993.  Under  a 
separate  drawbridge  operating 
regulation  the  Coast  &iard  is 
establishing  a  temporary  drawbridge 
regulation  to  authorize  the  bridge  to 
remain  in  the  closed  to  navigation 
position  during  that  period. 

List  of  Snbfecla  in  33  CFR  Part  168 

Har)}ors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regnlation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


UMI 
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PART166-KAMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

AaOoriljr:  33  U.S.C.  1231;  50  U.S.Q  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  A  new  §  165.71105  is  added  to  read 
as  follows: 

I168.T1106    Safely  Zone:  Helm  Bridge, 
Cerrlloe  Channel  Long  Beaoh,  CaWomia. 

(a)  Location.  The  following  area  is 
established  as  a  temporary  safety  zone: 
The  water  area  of  Cerritos  Channel 
between  Terminal  Island  and 
Wilmington  within  100  feet  east  of  the 
Ford  Bridge  and  100  feet  west  of  the 
Commodore  Schuyler  Helm  Bridge. 

(b)  Effective  date.  This  safety  zone  is 
effective  daily  between  6  a.m.  and  6 
p.m.  from  August  9, 1993  throu^ 
August  13, 1993. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  July  9, 1993. 
I.B.  Morria, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles/Long  Beach,  California. 
IFR  Doc.  93-17722  Filed  7-23-93;  8:45  am] 
BILUNa  COOC  4S10-14-M 


33  CFR  Part  165 
RIN2115-AA97 

Copt  SL  Louis  Ragulation  93-27; 
SafMy  Zone  Regulations;  Upper 
Mississippi  River  Basin 

AGENCY:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Osage 
River.  These  regulations  are  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  further  wake  damage  to 
levees  and  property  along  the  river.  TTie 
regulations  will  restrict  general 
navigation  in  the  regulated  areas  for  the 
safety  of  vessel  traffic  and  the  protection 
of  life  and  property  along  the  river. 
EFFECTIVE  DATES:  This  regulation  is 
effective  on  July  14, 1993  and  will 
terminate  on  August  15. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
LTJG  Paul  Barragan,  Operations  Officer, 
Captain  of  the  Port.  St.  Louis,  Missouri 
at  (314)  53&-3823. 

SUPPLEMENTARY  MFORMATION: 

DraMng  InfiMmation 

The  drafters  of  these  regulations  are 
LTJG  Paul  Barragan,  Project  Officer. 


Marine  Saiisty  Office.  St.  Louis,  Missouri 
and  LCDR  A.  O.  Denny,  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  mak^g  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  caused  unanticipated 
flood  conditions  on  the  Osage  River 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  without  waiting  for  a 
comment  period  since  the  Hood 
conditions  are  presenting  immediate 
hazards. 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  been  suffering  from 
high  water  conditions  for  105  days.  This 
has  contributed  to  unusually  wet 
conditions  along  the  river  with  the 
resultant  softening  of  the  earth  levees 
which  protect  the  adjacent  lowlands. 
Although  the  water  levels  in  the  river 
had  fallen  below  flood  stage  during  late 
June  1993,  the  levees  had  not  had  the 
opportunity  to  dry  out  before  the  recent 
rainfall  over  the  midwest  pushed  the 
rivers  back  above  the  flood  stage.  As  a 
result,  the  waters  of  the  Osage  River 
have  overflowed  its  banks  and  some 
levees  in  the  area  have  failed.  The  Army 
Corps  of  Engineers  has  reported  that 
additional  levees  will  erode,  presenting 
an  imminent  danger  to  ongoing  flood 
relief  efforts  and  to  life  and  property 
along  the  river,  if  they  are  subjected  to 
the  wake  damage  from  passing  vessels. 

The  present  flood  conditions  also 
present  a  hazard  to  navigation  in  that 
the  area's  rivers  are  filled  with  a  mass 
of  trees  and  other  debris  which  have 
been  washed  from  the  river  banks  and 
the  inundated  lowlands,  once  visible 
obstructions  to  navigation  are  now 
submerged,  river  currents  are  not 
following  normal  patterns,  and 
insufficient  clearances  exist  for  vessels 
to  pass  imder  certain  bridges.  Taken  as 
a  whole,  these  conditions  present 
hazards  which  greatly  hinder  the  safe 
navigation  of  recreational  and 
commercial  traffic. 

Given  expected  rainfall  patterns,  the 
rivers  are  not  expected  to  crest  until  on 
or  after  July  15, 1993.  The  Army  Corps 
of  Engineers  anticipates  that  the 
Mississippi  River  will  crest  at  45  feet— 


this  is  15  feet  above  flood  stage  and  may 
establish  a  record  for  flood  waters  in  the 
area — and  that  it  may  take  another  four 
weeks  for  the  waters  to  recede  to  normal 
levels. 

Regulatory  Evaluatkm 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes,  Captain  of  the  Port.  St.  Louis, 
Missouri  will  monitor  river  conditions 
and  will  terminate  the  safety  zones  for 
specific  areas  as  river  conditions  allow. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  fi^m  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 
damage  to  the  environment  beyond  that 
which  will  result  from  naturally 
occurring  flood  conditions.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjecto  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 
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/:  U  U^C  1231;  50  V.SXL  191; 
M  CPR  I.M  nd  33  CFR  1.0S-1(g).  6.04-1. 

s.o«-«.  Old  laas. 

2.  A  temporary  §  165.T0254  is  added, 
to  read  as  follows: 


•1M.T0aS4   SaMy  Zone:  Upper 


(a)  Location.  The  Osage  River  between 
mile  0  and  mile  20  is  established  as  a 
safety  zone. 

(b)  Effective  Dates.  This  section 
becomes  effective  on  July  14, 1993  and 
will  terminate  on  August  15, 1993. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zone  without  authority  of  the  Captain  of 
the  Port  apply. 

(d)  The  Captain  of  the  Port.  St.  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  affecting 
the  areas  covered  by  these  safety  zones 
by  Marine  Safety  Information  Radio 
Broadcast  on  VHP  Marine  Band  Radio. 
Channel  22  (157.1  MHZ). 

Dated:  July  14, 1993.  j 

ScoN  P.  CMpar. 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port,  St.  Louis.  Missouri. 
IFR  Doc.  93-17721  Filed  7-23-93;  8:45  am] 
aiUJNO  OOOC  4t1»-14-il 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

Total  Oiaabiiity  RaUngs  for 
Compenaation  I 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  regulations  of  the 
Department  of  Veterans  Affairs  (VA) 
that  govern  the  assignment  of  total 
disability  ratings  for  compensation 
based  upon  individual  unemployability. 
This  correction  is  required  in  order  to 
delete  an  erroneously  duplicated 
sentence  from  the  regulation.  No 
substantive  change  to  the  content  of  38 
CFR  Part  4  is  boing  made  by  this 
correcting  amendment. 
EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  July  26, 1993. 
FOR  FURTHER  WiFORMATKM  CONTACT:  John 
Bisset.  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  BeneHts  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-3005. 
8UPPLaiB«TAIIY  MFORMAT10N:  The 

regulations  that  appear  at  38  CFR  4.16(a) 


UMI 


establish  the  criteria  for  the  assignment 
of  total  disability  ratings  for 
compensation  benefits  oased  upon 
individual  unemployability.  Due  to  VA 
error,  the  third  sentence  of  §  4.16(a)  is 
printed  twice.  This  document  correcta 
that 


List  ofSnblecIs  ia  38  CFR  Part  4 

Handicapped.  Pensions,  Veterans. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  sidipart  A,  is 
amended  as  set  forth  below: 

PART  4— SCHEDULE  FOR  RATINQ 
DISABIUTIES 


Subpart 


Policy  In  Rating 


1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C  1155. 
unless  otherwise  noted. 

14.16    (Corrected] 

2.  In  S  4.16(a),  remove  the  words  "It 
is  provided  further  that  the  existence  or 
degree  of  nonservice-connected 
disabilities  or  previous  unemployability 
status  will  be  disregarded  when  the 
percentages  referred  to  in  this  paragraph 
for  the  service-connected  disability  or 
disabilities  are  met  and  in  the  judgment 
of  the  rating  agency  such  service- 
connected  disabilities  render  the 
veteran  unemployable."  the  second  time 
that  they  appear. 

Approved  July  19, 1993. 
B.  Michad  Bm^er, 

Director,  Records  K4anagement  Service. 
[FR  Doc.  93-17677  Filed  7-23-93;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
[FPMR  Tinfi.  Reg.  0-67] 

Use  Of  Cash  for  Official  Travel 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  amends  the 
Federal  Property  Management 
Regulations  (FPMR)  to  grant  agency 
heads  or  their  designated 
representatives  authority  to  approve  all 
cash  purchases  of  transportation 
services  exceeding  $100.  Currently, 
agency  heads  or  their  designated 
representatives  may  authorize  the  use  of 
caah  exceeding  $100  only  for  the 
purchase  of  emergency  transportation 
services.  This  revision  will  eliminate 
the  requirement  for  agencies  to  request 
a  written  exemption  from  the  General 


Services  Administration  (GSA)  for  cash 
piirchases  of  nonemergency 
transportation  services  exoeedii^  tfw 
SlOOlimit. 

DATES:  E£fective  date:  July  26. 1993. 

Expiration  date:  July  31, 1994. 

Comments  due  on  or  before: 
December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Sandfort,  Deputy  Director, 
Regulations  and  Program  Development 
Division,  Office  of  Transportation 
Audita  (202-219-3164). 
SUPPtEMENTARY  WFORMATION:  The 
General  Service  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
regulatory  impact  analysis  has  not  been 
prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefita  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  choi>en  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Pursuant  to  the  provisions  of  section 
3  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  GSA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

Tne  reporting  forms  required  by  this 
regulation  are  not  subject  to  the 
provisions  of  Public  Law  96-511.  the 
Paperwork  Reduction  Act  of  1980.  and 
Subpart  201-45.6  of  this  title. 

List  of  Subjecta  in  41  CFR  Part  101-41 

Accounting,  Air  carriers.  Claims, 
Maritime  carriers.  Passenger  services, 
Railroads.  Transportation. 

Accordingly,  under  the  authority  of 
31  use.  3726 and  40 U.S.C.  486(c), in 
41  CFR  chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  G  to 
read  as  follows: 

Federal  Property  Management  Ragnlationa 
Teaporaiy  Regalatian  G-87 

To:  Heads  of  Federal  agencies 
Subject:  Use  of  cash  for  ofTicial  travel 

1.  Purpose.  This  regulations  grants  agency 
heads  or  their  designated  representatives  the 
authority  to  approve  all  cash  purchases  of 
passenger  transportation  swvioes  coating 
more  than  $100. 


2.  BffiBctive  data.  Thia  regulation  it 
•fbctive  on  July  26, 1993. 

3.  Expiration  date.  This  ragulation  sxpires 
on  July  31, 1994,  unlets  sooner  nip«nedad 
or  canceled. 

4.  Applicability.  This  regulabon  applies  to 
all  Government  agencies  OM  are  su^ect  to 
the  audit  authority  of  GSA  under  31  U.S.C 
372S. 

5.  Background.  PFMR  Amendment  G-43, 
July  6. 1977,  transmitted  Part  101-41  to 
establish  the  policy  and  procedures 
governing  the  documentation  and  audit  of 
payments  for  domestic  and  faceign  freight 
and  passenger  transportation  services 
furnished  for  the  account  of  the  United 
States.  Section  101-41.203  pertains  to  the 
procurement  of  passenger  transportation 
services.  The  Government  transportation 
request  (GTR),  Government  ooDtractor-issued 
charge  card,  and  Government  travel  system 
(GTS)  account  are  the  prefsned  means  for 
procuring  such  services;  however,  agencies 
have  the  option  of  requiring  travelers  to  use 
cash  where  the  passenger  transportation 
services  cost  more  than  SIO  but  do  not 
exceed  SlOO  for  each  authorized  trip. 
Agencies  also  have  the  authority  to  approve 
emergency  cash  payments  exceeding  die 
$100  limit  but  must  request  a  written 
exemption  from  GSA  fbr  nonemergency  cash 
pajrments  exceeding  the  limit  This  revision 
will  allow  agency  heads  to:  (1)  specify  which 
device  (GTR,  Government  contractor-issued 
charge  card,  GTS  account  or  combination 
thereof)  travelers  will  use  to  procure 
transportation  services;  and  (2)  approve  all 
cash  purchases  of  passenger  transportation 
services  without  obtaining  an  exemption 
from  GSA. 

6.  Agency  comments.  Comments 
concerning  this  regulation  should  be 
submitted  to  the  General  Services 
Administration,  Policy,  Procedures  and 
Liaison  Branch  (FWPA),  Washington,  DC 
20405,  no  later  than  December  31, 1993,  for 
consideration  and  possible  incorporation  in  a 
permanent  rule. 

7.  Revised  policy. 

a.  Section  101-41.203-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1 101.41.20^-1    Procurwnant  from  earrtars. 

(a)  All  passenger  transportation  services 
should  be  procured  with  a  GTR,  GSA 
contractor-issued  charge  card,  or  Government 
travel  system  account  unless  otherwise 
provided  herein.  Agency  heads  or  their 
designees  may  specify  which  of  these 
Government-provided  methods  of  payment, 
or  combination  thereof,  travelers  will  use  to 
procure  official  passenger  transportation 
services.  Such  services,  regardless  of  the 
procurement  method  specified  by  the  agency, 
must  be  procured  directly  from  either  a 
carrier  or  a  travel  agent.  Travel  agencies  may 
be  used  only  as  prescribed  by  GSA's  Federal 
Travel  Regulation  (FTR),  41  CFR  chapters 
301  through  304  or  applicable  regulations  of 
the  Department  of  Defense  (DOD). 

b.  Section  101-41.203-2  U  reviMd  to  nad 
as  follows: 
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•  101-41  JI»-2    UMOf 

(a)  Cadi  shall  be  used  to  procure  all 
passenger  transportation  servicee  coetiiig  $10 
or  less,  exclusive  of  PedaFal  transportatioo 
tax,  and  to  pay  air  excess  baggage  charges  of 
S15  or  less  fbr  each  leg  of  a  trip  (see  %  101- 
41.203-6),  imless  special  circumstances 
justify  the  use  of  a  GTR  or  Government 
excess  baggage  authorization/ticket  Agendas 
have  the  option  of  requiring  travelers  to  use 
either  cash  or  GTR's,  Government  travel 
system  (GTS)  aocouDts,  or  contractor-issued 
Government  employee  charge  cards  to 
procure  transportation  services  costing  mora 
than  $10,  but  do  not  exceed  $100.  exclusive 
of  Federal  transportation  tax,  fbr  each  trip 
authorized  on  an  official  travel  authorization. 
In  making  any  such  determination,  agencies 
should  consider  the  availability  of  airline 
city-pair  contract  Cares  available  only  through 
the  use  of  GTR's,  GTS  accounts,  or 
contractor-issued  Government  employee 
charge  cards.  Only  GTR's,  GTS  accounU,  or 
contractor-issued  Government  employee 
charge  cards  should  be  used  to  procure 
passenger  transportation  services  costing 
more  than  $100,  excluding  Federal 
transportation  tax,  unless  otherwise 
exempted  in  this  subpart. 

(1)  Any  approval  of  the  use  of  cash  in 
excess  of  $100  should  be  obtained  prior  to 
travel.  In  the  absence  of  advance  written 
authorization  or  approval,  passenger 
transportation  services  shall  be  purchased  in 
accordance  with  policies  and  procedures 
prescribed  in  applicable  Government  travel 
regulations.  It  is  a  traveler's  responsibilify  to 
be  aware  that  the  use  of  a  GTR.  contractor- 
issued  charge  card,  or  GTS  account  may  be 
required  to  obtain  certain  discount  fares  and 
to  comply  with  the  mandatory  provisions  of 
the  Federal  Travel  Regulation  (FTR) 
governing  the  use  of  contract  airline  service 
between  designated  city-pairs.  Cash  shall  not 
be  used  to  circumvent  the  regulations, 
governing  airline  cify-pair  contracts. 

(2)  If  requiring  the  use  of  personal  funds 
to  purchase  the  services  set  forth  in 
paragraph  (a)  of  this  section  would  impose  a 
financial  hardship  on  a  traveler,  the  agency 
should  authorjie  an  advance  of  funds  in 
accordance  with  provisions  of  the  FTR  (41 
CFR  301-10.3). 

(3)  Use  of  a  credit  card,  other  than  the  GSA 
contractor-issued  Government  employee 
chai^ge  card,  and  all  travelers  checks  shall  be 
considered  the  equivalent  of  cash  and  subject 
to  the  $100  limitation  provided  in  paragraph 
(a)ofthissectioiL 

(4)  Passenger  transportation  services 
procured  in  accordance  with  the  group  or 
charter  provisions  of  the  FTR  (41  CFR  301- 
3.4(2))  are  not  subject  to  the  provisions  of 
this  subpart. 

(b)  Cash  purchases  of  transportation 
services  in  excess  of  SlOO  in  nonemergency 
circumstances  shall  be  discouraged  and  each 
agency  shall  establish  procedures  to 
encourage  Federal  travelers  to  use  a 
Government  charge  card,  GTS  account,  or 
GTR  instead  of  cash  to  purchase  passenger 
transportation  services.  Agencies  shall 
monitor  and  control  cash  purchases  of 
transportation  services  in  a  manner  that  will 
ensure  such  purchases  are  kept  to  a 
minimum. 


(1)  in  those  Umitwl  instances  whan  a 
Federal  traveler  has  fsilad  to  usa  a  GTR.  GTS 
account,  or  oontFactar-iaauad  Gosaiiiiuaut 
emplojrae  chaiga  card,  heads  of  agsadaa.  or 
their  deeignated  repieaeuUtiva.  osay 
authorize  travelers  to  exceed  the  SlOO 
limitation  when  procuring  paaaei^ar 
transportation  services.  Earn  agency  Aaii 
establish  guidelines  far  approval  of  cash 
purchases  in  excess  of  $100  with 
consideration  given  to  whether  the  purchase 
resulted  directly  from:  (i)  emergency 
circumstances  (where  the  use  of  a  GTR,  GTS 
account,  or  contractor-issued  Govamment 
employee  charge  card  was  not  jxtssible);  or 
(ii)  agency  Esilure  to  advise  new  employees 
or  invited  at  infrequent  travelers  of  the 
proper  procedures  for  purchasing 
transportation  services.  Should  a  Federal 
onployee  make  repeated  cash  purcliases 
without  just  cause  or  deliberately  attempt  to 
circumvent  use  of  GSA  contract  air  or  rail 
service  for  personal  convenience  or  some 
other  reason  not  consistent  with  sound  travel 
management  practices,  the  agency  may  send 
all  documents  related  to  toe  travel  to  the 
Comptroller  General,  General  Accounting 
Office,  Claims  Section,  Washington,  DC 
20548,  for  a  decision  on  the  traveler's  right 
to  reimbursement  as  provided  in  31  U.S.C 
3702. 

(2)  Delegation  of  authority  fbr  authorizing 
and  approving  the  use,  of  cash  in  excess  of 
$100  for  the  procurement  of  transportation 
services  shall  be  held  to  as  high  an 
administrative  level  as  practicable  to  ensure 
adequate  consideration  and  review  of  the 
circumstances.  These  delegations  of  authority 
shall  be  made  in  writing  and  copies  retained 
to  permit  monitoring  of  the  system.  These 
records  of  delegations  of  authority  shall  be 
available  for  examination  by  GSA  auditors. 

(3)  To  justify  the  use  of  cash  in  excess  of 
$100  instead  of  a  Govenmient-provided 
method  of  payment  when  procuring 
passenger  transportation  services,  both  the 
agency  head,  or  the  designated 
representative,  and  the  traveler  shall  certify 
on  the  travel  voucher  the  reasons  fbr  such 
use 

(4)  After  a  traveler  has  been  reimbursed  for 
a  cash  purchase,  copies  of  travel 
authorizations,  ticket  coupons,  and  any  ticket 
refund  applications,  or  SF's  1170, 
Redemption  of  Unused  Tickets,  shall  be 
forwarded  for  audit  to  the  General  Services 
Administration,  Transportation  Audit 
Division  (FWA),  Attention:  Code  B. 
Washington,  DC  20405. 

(5)  Travel  vouchers  shall  be  maintained  in 
the  agency  to  be  available  for  site  audit  by 
GSA  auditors.  General  Records  Schedule  9, 
Travel  and  Transportation  Records  (see  38 
CFR  Chapter  XXII.  §  1228.22),  provides 
instructions  for  the  disposal  of  travel 
vouchers. 

(c)  Suspected  travel  management  errors 
and/or  misroutings  which  result  in  higher 
travel  costs  to  the  Govenunent  will  be 
reported  by  GSA  (FWP)  to  the  appropriate 
military  or  civilian  agency  travel  manager  for 
appropriate  action. 

(d)  Travelers  using  cash  to  purchase 
individual  passenger  transportation  serrioea 
shall  procure  such  services  directly  from 
carriers  or  from  travel  agents  under  GSA  or 
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OOD  cootract  (tw  S  101-«l.a03>l).  ind  •hdl 
account  far  thoM  axpnaw  on  their  travel 
Toucbfln.  ftimiihing  pettmtgiir  ooupoxu  or 
other  evidence  ••  eppftwiate  in  aupport 
thereot  Moceover.  treveiert  thall  ttaign  to 
the  Goverament  the  right  to  recover  any 
exeats  peyments  involving  carrian'  use  of 
improper  rates.  That  assignment  must  be 
preprinted  ta  othemrise  annotated  on  the 
travel  voucher  and  shall  be  initialed  by  the 
traveler. 

(e)  Travelers  using  cash  to  procure 
passenger  transportation  services  shall  be 
made  aware  by  their  employing  agencies  of 
the  provisions  of  S  101-41.209-4  concerning 
a  carrier's  liability  for  liquidated  damages 
because  of  feilure  to  {Hovide  conflnned 
reserved  space.  Also,  travelers  using  cash 
shall  adhere  to  the  regulations  of  the  General 
Accounting  Office  (4  CFR  52.2)  regarding  the 
use  of  U.S.-flag  vessels  and  air  carriers  (see 
$  101-41. 203-l(b)). 

8.  Effect  on  other  directives.  This 
regulation  supersedes  the  provisions  of 
S  101-41.202-2. 

Dated:  May  18, 1993. 

Dannie  J.  Fiacher, 

Acting  Administrator. 

(FR  Doc  93-17618  Filed  7-23-93: 8:45  am] 


41  CFR  Part  101~U 
[FPMR  AirandnMni  H-187] 

Donation  of  Fadaral  Surplua  Parsonal 
Proparty  to  Providara  of  Aaalatanca  to 
Homalaaa  Indlviduala 

agency:  Federal  Supply  Sernce.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  relaxes  the 
airrent  use  reqiiirement  placed  on 
donations  of  personal  property  to 
nonprofit  providers  of  assistance  to 
homeless  individuals.  It  removes  the 
requirement  for  donated  property  to  be 
used  exclusively  for  the  program 
operated  to  assist  homeless  hidividuals 
and  allows  such  property  to  be  used 
primarily  for  the  donee's  program  for 
assistance  to  the  homeless. 
EFFECTIVE  DATE:  July  26, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lester  D.  Gray.  Jr.,  Director,  Property 
Management  Division  (703-305-7240). 
SUPPLEMENTARY  MFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effed.  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  efflBcts.  GSA  has 
been  all  administrative  decisions 
imderlying  this  rule  on  adequate 
information  concerning  the  need  for. 


and  consequmcae  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  bom  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

The  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Sobiacts  in  41  CFR  Fait  101-44 

Government  property  management. 
Surplus  Government  property. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  101-44  is 
amended  as  follows: 

PART  101-44-OONATION  OF 
PERSONAL  PROPERTY 

1.  The  authority  citation  for  part  101- 
44  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390: 40 
U.S.C  486(c). 

Subpart  101-44.2-Donatlona  to  Public 
Aganciaa  and  Eiigibia  Nonprofit  Tax* 
Exempt  Actlvitiaa 

2.  Section  101-44.207  is  amended  by 
revising  paragraph  (a)(18.1)  to  read  as 
follows: 

f  101-44.207    Ellglblttty. 


(a)-  •  • 

(18.1)  Provider  of  assistance  to 
homeless  individuals  means  a  public 
agency  or  a  nonprofit,  tax-exempt 
institution  or  organization  that  operates 
a  program  which  provides  assistance 
such  as  food,  shelter,  or  other  services 
to  homeless  individuals,  as  defined  in 
paragraph  (a)(12.1)  of  this  section. 
Property  acquired  through  the  donation 
program  by  such  institutions  or 
organizations  must  be  used  primarily  for 
the  program(s)  operated  to  assist 
homeless  individuals. 


Dated:  May  25, 1993. 
Dennis  J.  Fischer, 

Acting  Administrator  of  General  Services. 
(FR  Doc  93-17616  Filed  7-23-93;  8:45  am] 
■HjjNa  OOOC  I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

(Dockat  No.  FEMi^TSTt] 

Uat  of  Communttiaa  EUglMo  for  tho 
Sala  of  Rood  Inauranco 

agency:  Federal  Insiuance 
Administration,  FEMA. 
action:  Final  rule. 

SUMMARY;  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  commtmities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insivance  to  owners  of 

}>roperty  located  in  the  commtmities 
isted. 

EFFECTIVE  DATES:  The  dates  listed  in  tiie 
third  colxunn  of  the  table. 

ADDRESSES:  Flood  instuBnce  policies  for 

Property  located  in  the  communities 
sted  can  be  obtained  bom  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
Uie  NFIP  at:  Post  Office  Box  457,  Lan- 
ham,  MD  20706,  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Lms  Reduction. 
Federal  Insurance  Administration,  500 
C  Street,  SW..  room  417,  Washington. 
DC  20472,  (202)  646-2717. 

SUPPt.EMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  commtmities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  commimity. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boimdary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  foiuth  colunm  of  the  table.  In  the 
commtmities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
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construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
eRiactive  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
firom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flaxibility  Act 

The  Federal  Insurance  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq.. 
because  the  rule  creates  no  additional 


burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  11291,  Federal 
Regulation,  February  17, 1981,  3  OHl, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 


Execntire  Order  12778.  Qvil  JustiGt 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  (rf  Executive 
Order  12778,  October  25, 1991.  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  84 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART64-[AMENDEO] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  teq.. 
Reorganization  Plan  No.  3  of  1978,  3  (7R. 
1978  Comp..  p.  329;  E.O.  12127  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

1644    [Amended] 

2.  The  tables  published  under  the 
authority  of  $  64.6  are  amended  as 
follows: 


owe  ana  ncaion 


New  EWglMee    Dnergency  Program 

Nebraska:  Cuatar  County,  untncomorated  areas  , 
Michigan: 

IngaNston,  tovunship  of  Menominee  County  . 

\jkB,  township  01  IMenominee  County 

Melien.  to«»nahip  of  Menominee  County 

Ray.  tonvnship  of  Mecomb  County „ 

RoeeviNe.  City  of  Mecomb  County 

IKnois:  Godfrey,  viNege  of  Mactoon  County 

Mtoouri:  Camden  County,  unlncofporaied  areas 

NetHaslu:  Howard  County,  unincorporated  areas 

Indiana:  l^wrence  County,  urtincorporated  arees  

New  Mexico:  San  Miguei  County,  unincorporated 
areas. 

Texas:  Presidio,  dty  o«  Presidto  County 

CMahoma:  Wayne,  town  of  McCtain  County 

Vermont:  HaiHand.  town  of  VMndsor  County 

Iowa:  Fradonie.  ctty  of  Louiaa  County „ 

CaHfomie:  MunMa.  dty  of  RIvenide  County « 

Nebraaiu:  Hamilton  County,  unincorporated  areas 

MtetiigBn: 

Cedeiviie,  township  of  Menominee  County 

Northern  Mariana  Islande.  Commonwealth  of 

Souttt  Carolina:  Awendaw,  town  of  Charleston  Coun- 
ty*. 

nelnelelemanta    fleguler  Progrem 
NewYortc 

Brushton,  vMage  of  FrankOn  County „ 

NNes.  town  of  Cayuga  County . .... .„.. 

Sempronlue.  town  ct  Ceyiige  CouMy 

Mhtoie:  Amctidn.  vMege  of  QaMin  County 


CoiTWTHjnity 
No. 


I 


Abington.  town  of  Plymoulh  Oounly  ._.., 
MWdMMd.  town  of  HMTipshirs  County 
Nortt  Andover.  towm  of  Essex  County  .. 


310428 

260660 
260906 
260682 
260910 
260609 
171031 
290789 
310446 
180441 
350132 

481651 
400450 

500149 
190306 
060751 
310441 

260659 
750001 
450262 


361480 
360119 
360123 
170245 


2S02S8 
250166 
250098 


Efiedive  date  of  authortzatkxVcanceUatfon  of  sale  of 
ftood  insurance  In  community 


June  3,  1993  .. 

June  9, 1993  .. 

do 

do  ............. 

do 

do 

June  18,  1993 

do  „ 

June  21,  1993 
June  24, 1993 
June  28,  1993 


do 

June  30, 1993 

June  3, 1993  .. 
June  4,  1993  .. 
June  9,  1993  .. 
June  21,  1993 

June  24,  1993 
June  28, 1993 
.„...do 


Current  effective 
mepdale 


Mey  23,  1964,  Emerg.;  Feb.  19.  1986.  Reg.;  Nov;  4, 

1992,  Suap.;  June  10,  1993.  Rain. 
July  21,  1975,  Emerg.;  Feb.  6.  1964.  Reg.;  Nov.  4, 

1992,  Susp.;  June  10,  1993,  Rein. 
Jan.  7.  1976,  Emerg.;  Nov.  4.  1983,  Reg.;  Nov.  4, 

1992.  Susp.;  June  10.  1993,  Rein. 
Mey  1,  1975,  Emerg.;  Jan.  5.  f9e4.  Rag.;  Dec.  15, 

1992,  Susp.;  June  21.  1993,  Rein. 


June  2,  1993, 

do „... 

do  ........... 


withdrawn 


Mer.  14.  1978. 

Da 

Do. 

Do. 

Da 

Da 

Do. 
Apr.  19,  1963. 

Do. 
Sept  29. 1978 
Aug.  16. 1877. 

Da 
Oa 

June  IS,  1988. 
Fab.  6. 1991. 

Do. 
Dec.  2. 1992. 

Nov.  4. 1992. 
May  15. 1991. 
Do. 


Feb.  19, 1986, 
f^.  6, 1964. 
Nov.  4,  1963. 
Jen.  5.  1984. 


June  2, 1993. 
Do. 
Oa 
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SMS  and  localon 


Convnunity 
No. 


Effective  date  o(  authorization/cancellation  of  sale  o( 
flood  ineurance  in  community 


Current  effective 
map  data 


Pepperefl.  tcnvn  of  Middtesex  County 
iwgion  ■ 


NewYofti: 


Bainbddga,  vfllage  of  Chenango  County 
Champion,  town  of  Jeffefson  County 


New  HampsNre:  Hempstead,  town  of  Roddngham 
County. 


New  Yoilc  Milton,  town  of  Saratoga  County 

Region  II 

Pennsytvanta: 

Greenwood.  township  of  Crawford  County  

Horsham,  towrwhip  of  Montgomery  County 

Region  iV 

RorkJa  Cturtotte  County,  unincorporated  areas  

Mississippi:  Rankin  County,  unirxiorporated  areas  ... 

RegionV 

Mchigan:  Fraser.  township  of  Bay  County  „ 

Region  VI 

Texas: 

Austin,  dty  of  Travis  and  Williamson  Counties  . 

Hays  County,  unincorporated  areas 

Manor,  city  of  Travis  County 

Travis  County,  unincorporated  areas 

Regiofi  Va 
Missouri:  St  Charles  County,  unincorporated  areas 

Region  IX 
Arizona:. 

SL  Johns,  dty  of  Apache  County , 


250210 


360158 
360328 

330211 


360722 


422390 
420700 

120061 
280142 

260657 


480624 

480321 
481027 
481026 

290315 


040010 


..do 


do 
..do 


Do. 


Do. 
Do. 


June  16. 1993.  suspension  withdrawn 


do 


..do 
..do 

..do 
..do 

..do 


June  16, 1993. 


Do. 


Sept.  10.  1984. 
June  17.  1991. 


June  16, 1993. 
Do. 


Do. 


..do 

..do 
..do 


Do. 


do 


..do 


Do. 

■  Do. 
Do. 


Dec.  15, 1992. 


June  16,  1993. 


«The  CNy  of  Murrieta  has  adopted  t>y  reference  Riverside  County's  FIRM  dated  September  30,  1988  (Panel  0225B)  and  aH  subsequent 
amendments  and/or  revisiofv. 

>The  Town  of  Awendaw  has  adopted  Charleston  Count/s  (•455413)  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  (FIRM)  dated 
November  4, 1992,  for  flood  insurance  purposes. 

Cods  for  raadk>g  fourVi  column:  Emerg.-Emergency;  Reo.-Regular,  Susp.-Suspension;  Rein.-Reinstatement. 

(Catalog  of  Federal  Domestic  Assistance  No.  83.100,  "Flood  Insurance.l 


Issued;  )uly  16, 1993. 
Francis  V.  Railly. 

Deputy  Administrator,  Federal  Insurance 

Administration. 

IFR  Doc.  93-17546  Filed  7-23-93: 8:45  ami 

BRiJNQ  cooK  tne-ai-F 

44  CFR  Part  €4  j 

(Docket  No.  FEIIA-7580] 

Suspension  of  Community  Cliglt>lllty 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTKW:  Final  rule. 

SUMMARY:  This  rule  identiRes 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  v«rithin  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  Federal  Emeijgency 


Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  eflective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Offlce  or  the  NFIP  servicing  contractor. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  OfHce  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street.  SW.,  room  417,  Washington, 
DC  20472.  (202)  646-2717. 
SUPPt£MENTARY  MFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 


otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  fourth  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 


•uuitn 


VmA. 


>mm     I    Vnl       RO      M#>      1X1      /     VlTx 


liilu    ie      IQO?     /    Dtilao    anA    Saaiilaflnna 
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management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eUgibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  commimities  will  be  published  in 
the  Federal  Racister. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM),  llie  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  commn  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pxusuant  to 
the  Robert  T.  Sta^ord  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  efiiactive  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
S53(d)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 


Each  conmnmity  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  commimity  will  be  suspended 
imless  the  required  floodplain 
management  measxires  are  met  prior  to 
the  eflFective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  EnTironnMiital  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C,  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation.  February  17, 1981,  3  CFR, 


1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared.      » 

Paperwori(  Reduction  Ad 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987, 3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR  . 
55195,  3  CFR,  1991  Comp..  p.  309. 

List  of  Sub)ects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64-{AMENDE0] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  4001  et$eq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

164.6    [AnMnded] 

2.  The  tables  published  imder  the 
authority  of  $  64.6  are  amended  as 
follows: 


State  and  location 

Community 
-  No. 

Effective  date  of  authorization/cancellation 
of  sale  of  flood  insurance  in  community 

Current  effective 
map  data 

Data  certain 
federal  assist- 
anoe  no  longer 

available  in 
spedri  flood 
hazard  areas 

360416 
360209 
360354 
360355 

540065 

270682 

July  30.  1974.  Emerg;  Aug.  2.  1993.  Reg; 

Aug.  2. 1993.  Susp. 
JuJy  30,  1978.  Emerg;  May  15.  1985,  Reg: 

Aug.  2.  1993.  Susp. 
July  23.  1975.  Emerg;  June  5.  1985.  Reg; 

Aug.  2, 1993.  Susp. 
July  7.  1975,  Emerg;  Oct.  IS.  1985.  Reg; 

Aug.  2. 1993.  Susp. 

Dec.  15. 1975.  Emerg;  Oct  15. 1980.  Reg; 
Aug.  2. 1993.  Susp. 

Sept  4, 1975,  Emerg:  Apr.  18, 1983,  Reg; 
Aug.  2, 1993,  Susp. 

Aua  2  1993 

ReQlon  N 

New  York: 

Gates,  town  of  Monroe  County 

Aug.  2. 1993. 
Do 

Middleton,  town  of  Deiawara  County  ... 

Aug.  2, 1993 

Watertown.  City  of  Jefferson  County  ... 

Aug.  2. 1993 

Do. 

Watartown,  town  of  Jefferson  County  .. 

Aug.  2.  1993 

Do. 

Region  W 
West  Virginia: 

Jefferson  County  unincorporated  areas 

Aug.  2,  1993 

Do. 

RegionV 

Minnesota: 

Cftisago  County  unincorporated  areas  . 

Aug.  2. 1993 

Do. 
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i 
t 

SUM  ana  locaion 

Community 
No. 

Effsdvs  iMa  of  authorttaMon^canosUaUon 
of  ssla  of  lood  (nsuianos  in  community 

mBQtkm 

Oalaosrtyn 
fsaaiai  ■bshi* 
anoa  no  longar 

awaiabia  in 

hazard  areas 

Raglon  VI 

OMihoinK 

Undsay.  dly  of  Qarvtn  CouMy 

RaQwar  Piuyiain  Convsfsions 
RegionI 
Connacliout: 

360209 

090022 

230106 
230117 

July  30,  1976  Emafg;  May  15.  1985.  Reg; 
Aug.  2, 1993,  Susp. 

Jan.  14,  1975.  Emarg:  July  16.  1960,  Rag; 
Aug.  16, 1993.  Susp. 

July  15. 1975.  Ematg:  Aug.  5,  1991,  Rag: 

Aug.  16. 1993,  Susp. 
July  17, 1975.  Emarg:  July  16.  1979.  Rag; 

Aug.  16. 1993.  Susp. 

Aug.  2, 1993 

Aug.  16. 1983 

Aug.  16. 1993 

Da 

Aug.  16, 1993. 

llMna: 

Qlsnbum,  town  o(  PsnotMoot  County  .. 

GuMord.  toiMi  of  Plwaiaquis  County  ... 

WMiiwmm,  KNvnsnip  oi  wasuiioia- 

iwid  County. 
BucMnghwn.    tovvnsNp    of    Wayna 

County. 

RagionV 

Wisconsin: 

Do. 
Do. 

422196 
422159 

555552 

Jan.  3.  1977  Emerg;  Apr.  16.  1962,  Reg; 

Aug.  16.  1993,  S«^. 
May  12,  'l975.  Emerg;  Aug.   19.   1985, 

Rag:  Aug.  16. 1993.  Susp. 

May  28. 1971.  Emarg:  Jan.  12. 1973,  Reg; 
Aug.  16. 1993.  Susp. 

Aug.  16. 1993 

Aug.  16. 1993 

Aug.  16, 1993 .......... 

Do. 
Do. 

Do. 

cau    cwrs    County,    unmcorporatao 
arsas. 

Coda  for  reading  tourth  colunn:  Emarg-Emergency;  Reg.-Regular  Susp.-Suspension. 


(Catalog  of  Federal  Dooiestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Issued:  July  16, 1993. 
Franda  V.  Rsilly. 

Deputy  Administrator,  Federal  liuurance 
Admiaistration. 

[FR  Doc  93-17547  FUed  7-23-93;  8:45  am] 
SNXMO  cooc  «n*->i-a 


44CFRPwt64  | 

[Dockat  Na  FEIIA-7S79] 

Suapanaion  of  Community  Eligibility 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insiirance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  i-EMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTTVC  DATES.  As  shovtm  in  the  fifth 
column  of  the  tables  below. 


A0IMC88E8:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 

FOR  RJRTHCR  MFORMATION  CONTACT: 

James  Ross  Mackay.  Acting  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  500 
C  Street.  SW..  room  417.  Washington, 
DC  20472,  (202)  646-2717. 

SUPPLEMENTARY  MPORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures. 

On  August  25, 1986,  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain 
management  requirements.  The  rule 
became  effective  on  October  1, 1986.  As 
a  condition  for  continued  eligibility  in 


the  NFIP.  44  CFR  60.7  gives 
communities  six  months  to  revise  their 
floodplain  management  regulations  to 
comply  with  any  revised  NFIP 
regulation  or  be  subject  to  suspension 
from  participation  in  the  NFIP. 

The  communities  listed  in  this 
document  no  longer  meet  the  statutory 
requirement  for  compliance  with 
program  regulations,  44  CFR  part  59  et 
seq.  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fifth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibiUty  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  puolished  in 
the  Federal  Register.  In  the  interim,  if 
you  wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Ofiice  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C 
553(b)  are  impracticable  and 
unnectibsary  because  communities  listed 


UMI 
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in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take,  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
fi-om  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022,  prohibits 


flood  insurance  coverage  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 
measures  with  efiiactive  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirement,  and  after  the  effective  date, 
flood  insurance  will  no  longer  be 
available  in  the  conmnmities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  imder 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981,  3  CFR. 
1981  Comp..  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  etseq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism. 


October  26. 1987,  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778.  CiTil  Justice 
Refiarm 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 

amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  etseq., 
Reorganization  Plan  No.  3  of  1978, 3  CFR. 
1978  Comp..  p.  329;  E.0. 12127, 44  FR  19387. 
3  CFR.  1979  Comp.,  p.  376. 

f64.6    [Amendwl] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State 

Regular  Program  Conversions 
Region  I 

Vemfx>nt 

Reglonll 

Pennsylvania 

Do 

Do 

Do 

Do 

Do 

RegionV 

Indiana 

Do 

Do 

Do 

Do 


Cominunity  name 


Jericho,  Town  of 

Bethlehem.  TownsNp  of 

Dtujphin.  Borough  of  

Delaware,  Township  of .. 
Harrison.  Township  of  ... 
Swatara.  Township  of .... 
Wayne.  Township  of 

Brook,  Town  of  

Hamlet.  Town  of 

Hamilton,  Town  of 

Remington.  Town  of 

Princeton,  City  of 


County 


Chittenden  

^4orthampton  .... 

Dauphin  

NorttHjmberiand 

Potter 

Dauphin  

Miffyn  

Newton 

Starice 

Steuben  ........... 

Jasper  

Gibson 


Community  No. 


500037 


Effecttvsdels 


Aug.  2. 1993. 


420960 

Do. 

420375 

Do. 

421010 

Do. 

421978 

Do. 

420398 

Do. 

421240 

Do. 

180180 

Aug.  16,  1993 

180241 

Do. 

180080 

Do. 

180101 

Do. 

180073 

Do. 

(Catalog  of  Federal  Domestic  Assistance  No 
83.100,  "Flood  Insurance.") 

Issued:  )uly  16. 1993. 
Frandi  V.  Reilfy, 

Deputy  Administrator.  Federal  Insurance 

Administration. 

(FR  Doc.  93-17548  Filed  7-23-93: 8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Dodnt  No.  90-671;  FCC  93-357] 

Telacommunicatlona  Raiay  Sarvicaa 

agency:  Federal  Communications 


ACTION:  Final  rule. 


Commission. 


SUMMARY:  This  Third  Report  and  Order 
(Third  R&O)  amends  the  Commission's 
rules  regarding  telecommunications 
relay  services  (TRS)  to  establish  a 
shared-funding.  TRS  interstate  cost 
recovery  plan.  This  action  is  pursuant  to 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  which, 
among  other  things,  amended  Title  11  of 
the  Communications  Act  of  1934  by 
adding  section  225,  and  will  have  the 
effect  of  implementing  an  effiective  cost 
recovery  program  interetate  TRS  costs. 
EFFECTIVE  DATES:  July  26,  1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Dubroof,  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
634-1808,  or  James  Lande,  Industry 


Analysis  Division.  Common  Carrier 
Bureau,  (202)  632-1371. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Third 
R&O  adopted  July  15, 1993,  and 
released  July  20, 1993,  in  the  matter  of 
Telecommimications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990.  Third  Report  and  Order  (CC 
Docket  90-571,  FCC  93-357).  The 
Commission  finds  good  cause  for 
making  the  rule  amendments  effective 
on  less  than  30  days  notice  because 
Title  rv  of  the  ADA  requires  TRS 
implementation  by  July  26, 1993.  The 
Third  R&O  and  supporting  file  are 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  FCC  Reference  Center, 
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room  239. 1919  M  St.  NW.,  ! 
Washington,  DC,  or  copies  msy  be 
piuchased  from  the  Commission's 
duplicating  contractor.  ITS.  2100  M  St.. 
NW.,  suite  140,  Washington,  DC  20037. 
phone  (202)  857-3800.  The  Third 
Report  and  CMer  will  be  published  in 
the  FCC  Record. 

OMBSaview  ! 

The  following  collections  of 
information  contained  in  the  final  rules 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  Expedited  review  and 
approval  of  the  information  collections 
by  August  3, 1993,  has  been  requested. 

Titie:  Rules  and  Reqxiirements  for 
Telecommimications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

OMB  Control  No.:  306(M)S36. 

FCC  Form  No.:  FCC  Form  431. 

Action:  Revision. 

Respondents:  Businesses  and  other  for 
profit,  including  small  businesses. 

Frequency  of  Response:  On  occasion 
and  annually. 

Estimatea  Annual  Burden:  5,000 
responses:  9.286  hours  per  response; 
46,330  hours  total. 

Public  burden  for  the  collection  of 
information  is  estimated  as  above.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Federal  Communications 
Commission,  Records  and  Management 
Division,  room  234,  Paperwork 
Reduction  Project,  Washington,  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0536),  Washington,  DC 
20503. 

Needs  and  Uses:  The  Third  Report 
and  Order  adopts  the  rules  and 
requirements  that  implement  the 
shared-funding  program  for  recovery  of 
interstate  TRS  costs.  The  information 
will  be  used  to  administer  the  program. 
Respondents  are  all  interstate  service 
providers  who  must  contribute  to  the 
TRS  Fund  and  TRS  providers  seeking 
payment  from  the  TRS  Fund. 

Analysis  of  Proceeding 

This  summarizes  the  Commission's 
Third  RAO  in  the  matter  of 
Telecommunications  Relay  Services, 
and  the  Americans  with  Disabilities  Act 
of  1990  (ADA),  (CC  Docket  90-571.  FCC 
93-357,  adopted  July  15, 1993,  and 
released  July  20, 1993).  In  the  Report 
and  Order  and  Request  for  Further 


Comments,  released  July  26, 1991. 6 
FCC  Red  4657  (1991),  (56  FR  36729. 
August  1. 1991).  the  Commission 
adopted  rules  to  implement  the  ADA. 
The  rules  require  each  common  carrier 
providing  telephone  voice  transmission 
services  to  provide  TRS  not  later  than 
July  26, 1993.  throughout  the  area  in 
which  it  offers  services.  Carriers  may 
provide  services  individually,  through 
designees,  through  a  competitively 
selected  vendor,  or  in  concert  with  other 
carriers.  The  Commission  also  fashioned 
a  comprehensive  set  of  rules  which  set 
forth  terminology  and  definitions  of 
TRS,  prescribe  operational,  technical, 
and  functional  minimmn  standards  of 
all  TRS  providers,  and  delineate  the 
state  certification  process.  Specifically, 
the  Commission's  rules  require  that  TRS 
shall  be  capable  of  handling  any  type  of 
call  normally  provided  by  common 
carriers.  The  burden  of  proving  the 
infeasibility  of  handling  any  type  of  call 
is  on  the  carriers.  With  regard  to 
confidentiality,  the  Commission's  rules 
require  that,  consistent  with  the 
obligations  of  common  carrier  operators. 
TRS  communications  assistants  (CAs) 
are  prohibited  from  disclosing  the 
content  of  any  relayed  conversation 
regardless  of  content.  Furthermore,  the 
Commission,  noting  that  the  record  was 
not  adequate  to  determine  a  specific 
cost  recovery  mechanism,  sought  further 
comments  containing  specific  proposals 
on  interstate  cost  recovery. 

In  an  Order  on  Reconsideration. 
Second  Report  and  Order,  and  Further 
Notice  of  Proposed  Rulemaking,  8  FCC 
Red  1802  (1992),  (58  FR  12175,  March 
3. 1993)  (TRS  n),  released  February  25, 
1993,  the  Commission  proposed  rules 
tasking  the  National  Exchange  Carrier 
Associations,  Inc.  (NECA)  with  the 
responsibility  for  administering  the 
shared-funding  plan,  but  the 
Commission  invited  other  proposals. 
Under  the  proposed  rules,  the 
Administrator's  performance  would  be 
reviewed  after  an  initial  two  year 
period. 

In  this  Third  R&O  adopted  July  15, 
1993,  the  Commission  adopts  rules 
implementing  the  TI^  Fund,  a  shared- 
funding  mechanism  to  recover  interstate 
TRS  costs.  The  Commission,  in  this 
Third  R&O  determines  that  the  TRS 
Fund  will  be  administered  for  two 
years,  on  an  interim  basis,  by  NECA. 
NECA  will  be  required  to  report 
administrative  costs  to  the  Commission 
on  an  annual  basis  and  must  establish 
a  non-paid,  voluntary,  advisory 
committee  to  monitor  the  funding 
mechanism.  The  Commission  will 
review  the  TRS  Fund  administrator's 
performance,  and  will  entertain 
proposals  by  other  parties  interested  in 


functioning  as  future  administrator  of 
the  TRS  Fund. 

The  Third  R&O  also  clarifies  the 
Commission's  proposed  rule  defining 
"interstate"  service  and  sets  forth  a 
method  of  calculating  contributions  to. 
and  payments  from,  the  TRS  Fimd.  The 
Commission  affirms  that  contributions 
shall  be  based  on  relative  share  of  gross 
interstate  revenues,  and  that  interstate 
carriers  services  contributors  shall 
include,  but  are  not  limited  to:  resale, 
cellular,  access  (including  federal 
subscriber  Una  charges),  personal 
communications  services  (PCS),  packet- 
switched,  WATS,  video,  telex,  mobile 
radio,  800,  900,  operator,  message 
telephone  (MTS),  private  dedicated, 
international,  satellite,  and  IntraLA'TA 
service  providers. 

Initial  contributions  to  the  TRS  Fund 
are  due  September  26, 1993. 
Contributors  will  calculate  their 
contribution  to  the  TRS  Fund  as  the 
product  of  their  subject  revenues  for  the 

!>rior  calendar  year  and  contribution 
actor  determined  by  the  Commission. 
The  minimum  yearly  contribution  is 
$100.  Appendix  D  of  the  Third  R&O 
"TRS  Fund  Worksheet"  outlines 
procedures  for  contributors  to  make 
their  contributions  to  the  TRS  Fund 
Administrator. 

Payments  fitim  the  TRS  Fund  to  TRS 
providers  will  be  based  on  the  average 
rate  of  interstate  TRS  minutes  of  use. 
TRS  providers  in  compliance  with  the 
minimum  standards  set  forth  in  the 
rules  shall  be  eligible  for  TRS  Fund 
payments.  State  contracted  TRS 
providers  selected  by  the  state  may 
submit  data  to  the  administrator  and  the 
administrator  may  make  payments 
directly  to  those  contracting  parties. 

The  Commission  found  that 
imposition  of  Part  36  jurisdictional 
separations  requirements  on  TRS 
providers  who  are  not  common  carriers 
presents  unnecessary  administrative 
burdens.  Therefore,  the  Commission 
directed  the  administrator  to  fashion  a 
form  that  would  establish  adequate 
account  definitions  and  procedures 
reasonably  tailored  to  meet  the  needs  of 
TRS.  Further,  the  Commission  found 
that  existing  accounting  and  separations 
rules  should  be  adequate  to  deal  with 
the  provision  of  interstate  TRS  by 
subject  service  providers. 

Final  Regulatory  Flexibility  Analysia 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601,  et  seq..  the 
Commission's  final  analysis  in  this 
Third  R&O  is  as  follows: 

I.  Need  and  Purpose  of  This  Action 

This  Third  R&O  further  amends  part 
64  of  the  Commission's  rules  to  require 


>  We  8ad  got 
amendiiMiitf  •< 
bacauM  Title  r 
implaaMnMiai 


UMI 
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that  each  common  carrier  engaged  in 
interstate  and/or  intrastate  telephone 
voice  transmission  services  shall,  no 
later  than  July  26. 1993,  provide 
telecommunications  relay  services 
throughout  the  area  in  which  it  offiars 
service.  The  rule  amendments  are 
required  by  the  Americans  with 
Disabilities  Act  of  1990.  whidi.  inter 
alia,  added  section  225  to  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  225.  The  rules  are 
intended  to  ensure  that  interstate  and 
intrastate  telecommunications  relay 
services  are  available,  to  the  extent 
possible  and  in  the  most  efficient 
manner,  to  individuals  in  the  United 
States 

n.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  submitted  in 
direct  response  to  the  Liitial  Regulatory 
Flexibility  Analysis. 

ni.  Significant  Alternatives  Considered 

Tlie  Order  on  Reconsideration. 
S«cond  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  offered  several  proposals 
and  requested  comments  as  well  as  the 
views  of  commenters  on  other 
possibilities.  The  Commission  has 
considered  all  comments,  and  has 
adopted  most  of  its  proposals  in 
addition  to  some  alternatives 
recommended  by  commenters.  The 
Commission  vehicles  considers  its 
Third  RAO  to  be  the  most  reasonable 
course  of  action  under  the  mandate  of 
Section  225  of  the  Communications  Act 
of  1934,  as  emended. 

The  Secretary  shall  send  a  copy  of 
this  Third  R&O  including  the 
certification  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(A)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354.  94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981). 

Ordering  Clauses 

1.  Accordingly,  It  is  Ordered,  That, 
pursuant  to  Sections  1.  4(i).  4(j).  201- 
205.  225  and  403  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  Sections  151, 154(i), 
154(j),  201-205.  225  and  403.  Part  64  of 
tlie  Commission's  Rules  and  Regulations 
Is  Amended  as  set  forth  below,  effective 
July  26. 1993.1 

2.  It  is  Further  Ordered,  That  the  TRS 
Fund  Worksheet.  July  1993  is  hereby 


1  We  Snd  good  cnu*  for  makiiig  the  rule 
amendniMiU  effKtive  on  len  Ihtti  30  dty%  notio* 
becnue  Title  IV  of  the  ADA  requifM  TRS 
impleiDeniatioo  by  July  28. 1993. 


adopted,  and  the  woricsheet  vrill  be 
published  in  the  Fedanl  iMister. 

3.  It  is  Further  Ordered.  Thrt/ 
pursuant  to  the  requirements  of  Section 
604  of  the  Regulatory  Flexibility  Act,  5 
U.S.C  604.  the  Secretary  shall  cause  a 
summary  of  this  Third  Report  and  Order 
to  be  published  in  the  Fetural  Bi>gi«i*r 
which  shall  include  a  statement 
describing  how  members  of  the  public 
may  obtain  such  copies.  The  Secretary 
shell  also  provide  a  copy  of  this  Third 
Report  and  Order  to  each  state  utiUty 
commission  and  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  64 

Communications.  Common  carriers. 
Handicapped.  Individuals  with  hearing 
and  speech  disabilities, 
Telecommunications  relay  services. 

Federal  Communications  Commission 
WtlliuB  F.  Caton. 

Acting  Secretary. 

Amended  Rules 

Part  64  of  chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  64-4yilSCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4.  48  Stat.  1066.  as 
amended;  47  IJ.S  C  154.  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  225, 
48  Stat.  1070,  as  airiendnd.  1077;  47  U.S.C 
201,  218,  225  ur.iess  otherwise  noted. 

2.  SecUon  64.6a4(c){4)(iii)  is  added  to 
read  as  fcIlow.<>: 

1 54.604    Mandatory  minimum  atandsrcto. 

(c)*  •   * 

(4)  •  •  • 

(iii)  Telecommunications  Relay 
Services  Fund.  Effective  July  26, 1993, 
an  Interstate  Cost  Recovery  Plan, 
hereinafter  referred  to  as  the  TRS  Fund, 
shall  be  administered  by  an  entity 
selected  by  the  Commission 
(administrator).  The  initial 
administrator,  for  an  interim  period, 
will  be  the  National  Exchange  Carrier 
Association,  Inc. 

(A)  Contributions.  Every  carrier 
providing  interstate  telecommunications 
services  shall  contribute  to  the  TRS 
Fund  on  the  basis  of  its  relative  share  of 
gross  interstate  revenues  as  described 
herein.  Contributions  shall  be  made  by 
all  carriers  who  provide  interstate 
services,  including,  but  not  limited  to, 
cellular  telephone  and  paging,  mobile 
radio,  operator  services,  personal 
communications  service  (PCS),  access 
(including  subscriber  line  charges), 


alternative  aoosM  and  tpedal  i 

packet-switched.  WATS.  800. 900. 
message  telephone  service  (MTS). 
private  line,  telex,  telegraph,  video. 
satellite,  intraLATA,  international  md 
resale  services. 

(B)  Contribution  computations. 
Contributors'  contribution  to  the  TRS 
fund  shall  be  the  product  of  their 
subject  revenues  tor  the  prior  calendar 
year  and  a  contribution  nctcw 
determined  annually  by  the 
Commission.  The  contribution  fector 
shall  be  based  on  the  ratio  between 
expected  TRS  Fund  expenses  to  total 
interstate  revenues.  In  the  event  that 
contributions  exceed  TRS  payments  and 
administrative  costs,  the  contribution 
factor  for  the  following  year  will  be 
adjusted  by  an  appropriate  amount, 
taking  into  consideration  projected  cost 
and  usage  changes.  In  the  event  that 
contributions  are  inadequate,  the  fund 
administrator  may  request  authority 
from  the  Conmiission  to  borrow  funds 
commercially,  with  such  debt  secured 
by  future  years  contributions.  Each 
subject  carrier  must  contribute  at  least 
$100  per  year.  Service  providers  whose 
annual  contributions  total  less  than 
$1,200  must  pay  the  entire  contribution 
at  the  beginning  of  the  contribution 
period.  Service  providers  whose 
contributions  total  $1 ,200  or  more  may 
divide  their  contributions  into  equal 
monthly  payments.  Contributions  shall 
be  calculated  and  filed  in  accordance 
with  a  "TRS  Fund  Worksheet."  which 
shall  be  published  in  the  Federal 
Register.  The  work.sneet  sets  forth 
information  that  must  bo  provided  by 
the  contributor,  the  formula  for 
computing  the  contribution,  the  manner 
of  payment,  end  due  dates  for  payments. 
The  worksheet  shall  be  certiHed  to  by  an 
officer  of  the  contributor,  and  subject  to 
verification  by  the  Commission  or  the 
administrator  at  the  discration  of  the 
Commission.  Contributors'  statements 
in  the  worksheet  shall  be  subject  to  the 
provisions  of  Section  220  of  the 
Communications  Act  of  1934,  as 
amended.  The  fund  administrator  may 
bill  contributors  a  separate  as.<iessmdnt 
for  reasonable  administrative  expenses 
and  interest  resulting  from  improper 
filing  or  overdue  contributions. 

(CTOata  collection  from  TRS 
Providers.  TRS  providers  shall  provide 
the  administrator  with  true  and 
adequate  data  necessary  to  determine 
TRS  fund  revenue  requirements  and 
payments.  TRS  providers  shall  provide 
the  administrator  with  the  following: 
total  TRS  minutes  of  use,  total  interstate 
TRS  minutes  of  use,  total  TRS  operating 
expenses  and  total  TRS  investment  in 
general  accordance  writh  Part  32  of  the 
Communications  Act.  and  other 
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historical  or  projected  information 
reasonably  requested  by  the 
administrator  for  purposes  of  computing 
payments  and  revenue  requirements. 
The  administrator  and  the  Commission 
shall  have  the  authority  to  examine, 
verify  and  audit  data  received  from  TRS 
providers  as  necessary  to  assure  the 
accuracy  and  integrity  of  fund 
payments. 

(D)  The  TRS  Fund  will  be  subject  to 
a  yearly  audit  performed  by  an 
independent  certified  accounting  firm 
or  the  Commission,  or  berth. 

(E)  Payments  to  TRS  Providers.  TRS 
Fund  payments  shall  be  distributed  to 
TRS  providers  based  on  formulas 
approved  or  modified  by  the 
Commission.  The  administrator  shall 
file  schedules  of  payment  formulas  with 
the  Commission.  Such  formulas  shall  be 
designed  to  compensate  TRS  providers 
for  reasonable  costs  of  providing 
interstate  TRS,  and  shall  be  subject  to 
Commission  approval.  Such  formulas 
shall  be  based  on  total  monthly 
interstate  TRS  minutes  of  use.  TRS 
minutes  of  use  for  purposes  of  interstate 
cost  recovery  luider  the  TRS  Fimd  are 
defined  as  the  minutes  of  use  for 
completed  interstate  TRS  calls  placed 
through  the  TRS  center  beginning  after 
call  set-up  and  concluding  after  the  last 
message  call  unit.  In  addition  to  the  data 
required  under  paragraph  (c)(4)(iii)(C)  of 
this  section,  all  TRS  providers, 
including  providers  who  are  not 
interexchange  carriers,  local  exchange 
carriers,  or  certified  state  relay 
providers,  must  submit  reports  of 
interstate  TRS  minutes  of  use  to  the 
administrator  in  order  to  receive 
payments.  The  administrator  shall 
establish  procedures  to  verify  payment 
claims,  and  may  suspend  or  delay 
payments  to  a  TRS  provider  if  the  TRS 
provider  fails  to  provide  adequate 
verification  of  payment  upon  reasonable 
request,  or  if  directed  by  Uie 
Commission  to  do  so.  TRS  Fund 
administrator  shall  make  payments  only 
to  eligible  TRS  providers  operating 
pursuant  to  the  mandatory  minimum 


standards  as  required  in  §  64.604,  and 
after  disbursements  to  the  administrator 
for  reasonable  expenses  incurred  by  it  in 
connection  with  TRS  Fund 
administration.  TRS  providers  receiving 
payments  shall  file  a  form  prescribed  by 
the  administrator.  The  administrator 
shall  fisshion  a  form  that  is  consistent 
with  Parts  32  and  36  procedures 
reasonably  tailored  to  meet  the  needs  of 
TRS  providers.  The  Commission  shall 
have  authority  to  audit  providers  and 
have  access  to  all  data,  including  carrier 
specific  data,  collected  by  the  fund 
administrator.  The  fund  administrator 
shall  have  authority  to  audit  TRS 
providers  reporting  data  to  the 
administrator. 

(F)  TRS  providers  eligible  for 
receiving  payments  from  the  TRS  Fimd 
are: 

(1)  TRS  facilities  operated  under 
contract  with  and/ or  by  certified  state 
TRS  programs  pursuant  to  §  64.605;  or 

[2]  TRS  facilities  owned  by  or  operated 
under  contract  with  a  common  carrier 
providing  interstate  services  operated 
pursuant  to  §  64.604:  or 

(3)  Interstate  common  carriers  ofl'ering 
TRS  pursuant  to  §  64.604. 

(G)  Any  eligible  TRS  provider  as 
defined  in  paragraph  (c)(4)(iii)  (F)  of  this 
section  shall  notify  the  administrator  of 
its  intent  to  participate  in  the  TRS  Fund 
thirty  (30)  days  prior  to  submitting 
reports  of  TRS  interstate  minutes  of  use 
in  order  to  receive  payment  settlements 
for  interstate  TRS,  and  failure  to  file 
may  exclude  the  TRS  provider  from 
eligibility  for  the  year. 

(H)  Administrator  reporting, 
monitoring,  and  filing  requirements. 
The  administrator  shall  perform  all 
filing  and  reporting  functions  required 
under  paragraphs  (c)(4)(iii)  (A)  through 
0).  of  this  section.  Beginning  in  1994, 
TRS  payment  formulas  and  revenue 
requirements  shall  be  filed  with  the 
Commission  on  October  1  of  each  year, 
to  be  efliactive  for  a  one-year  period 
begiiming  the  following  January  1.  The 
administrator  shall  report  annually  to 
the  Commission  an  itemization  of 


monthly  administrative  costs  which 
shall  consist  of  all  expenses,  receipts. 
and  payments  associated  with  the 
administration  of  TRS  Fund.  The 
administrator  is  required  to  keep  the 
TRS  Fund  separate  from  all  other  funds 
administered  by  the  administrator,  shall 
file  a  cost  allocation  manual  (CAM),  and 
shall  provide  the  Commission  full 
access  to  all  data  collected  pursuant  to 
the  administration  of  the  TRS  Fund.  The 
administrator  shall  establish  a  non-paid, 
voluntary  advisory  committee  of 
persons  from  the  hearing  and  speech 
disability  community,  ITIS  users  (voice 
and  text  telephone),  interstate  service 
providers,  state  representatives,  and 
TRS  providers,  which  %vill  meet  at 
reasonable  intervals  (at  least  semi- 
annually (in  order  to  monitor  TRS  cost 
recovery  matters.  Each  group  shall 
select  its  own  representative  to  the 
committee.  The  administrator's  annual 
report  shall  include  a  discussion  of 
advisory  committee  deliberations. 

(I)  Information  filed  with  the 
administrator.  The  administrator  shall 
keep  all  data  obtained  from  contributors 
and  TRS  providers  confidential,  shall 
not  use  such  data  except  for  purposes  of 
administering  the  TRS  Fund,  and  i^all 
not  disclose  such  data  in  company- 
specific  form  imless  directed  to  do  so  by 
the  Commission.  The  Commission  shall 
have  access  to  all  data  reported  to  the 
administrator,  and  authority  to  audit 
TRS  providers. 

(J)  The  administrator's  performance 
and  this  plan  shall  be  reviewed  by  the 
Commission  after  two  years. 

(K)  All  parties  providing  services  or 
contributions  or  receiving  payments 
under  this  section  are  subject  to  the 
enforcement  provisions  specified  in  the 
Communications  Act,  the  Americans 
with  Disabilities  Act,  and  the 
Commission's  rules. 


Appendix 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


Calculation  of  the  TRS  Fund  Co^fmlBUTlON  Factor 
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$71,803 
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14 
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Subfect  to  0MB  approval 
Bxpim 

Batimated  AveragB 
Burden  Houn  Per 
Response:  2  houia. 

Instructions  far  Completing  the  Worksheet 
far  Calculatiog  and  Pilbig  Cenier 
Contributions  to  fund  Interstate 
Telecommunications  Relay  Service  (TRS>— 
July  1993;  Notice  to  Individuals 

Section  64.604(cM4)(iii)  of  the 
Commisaton's  Rules  requires  all  carriers 
providing  interstate  service  to  complete  this 
worksheet  and  to  oootributa  funding  far 
interstate  Teleoammunlcatiaas  Relay  Service 
(TRS).  The  oollectiaD  of  infannation  and  fees 
stems  Etom  the  Commission's  authority  under 
the  Communications  Act  of  1934,  Sections  4, 
48, 46  Slat  1066.  as  amended,  47  U.S.C  154 
unless  otherwise  noted.  Interpret  or  apply 
sections  201.  211,  218,  219,  220,  225  46  SUL 
1073, 1077,  as  amended:  47  U.S.Q  201.  211, 
218,  219, 220,  225.  The  data  in  the  report  will 
be  used  to  ensure  that  cairiers  properly  fund 
interstate  TRS.  Selected  information 
provided  in  the  worksheet  will  be  made 
available  to  die  public  in  a  manner  consistent 
with  die  Commissioo's  Rules.  All  carrieis 
providing  interstate  teleoommunicatioos 
service  must  file  this  tvorksheet. 

The  foregoing  Notice  is  required  by  the 
Privacy  Act  of  1974,  P.L  93.579,  December 
31, 1974,  5  U.S.C.  552(aKeK3).  and  the 
Paperwork  Reduction  Act  of  1980.  P.L  9&- 
511,  Section  3504(cK3). 

Public  repenting  burden  for  thb  collection 
of  information  is  estimated  to  average  2  hours 
per  response  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  Information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 


this  collection  and  information,  including 
suggestions  for  reducing  the  reportiog  burden 
to  the  Federal  Communications  Commission. 
Office  of  Managbig  Director,  Washington.  DC 
20554,  and  the  Office  of  Information  and 
Regulatory  AfiEtfas.  Office  of  Management  and 
Budget.  Paperwork  Reduction  protect  (3060), 
Washington,  DC  20503. 

/. /h^Mmotion 

On  July  15. 1993,  the  Commission  adopted 
rules  that  raqufae  all  providers  of  interstate 
telecommunications  services  to  contribute  to 
the  provision  of  TRS  baaed  on  their 
proportionate  share  of  gross  interstate 
revenues.  Section  64.604(c)(4XUi)  directs 
carriers  to  calculate  and  file  their 
contribution  in  ecoordance  with  TRS  Fund 
Worksheet 

Contributions  shall  be  calculated  and  filed 
in  accordance  with  a  "TRS  Fund 
Worksheet",  which  will  be  prepared  and 
published  in  the  Federal  Register.  The 
worksheet  sets  forth  information  that  must  be 
provided  by  the  contributor,  the  formula  fiw 
computing  the  contribution,  the  manner  of 
payment,  and  due  dates  for  payments. 

tt.  Filing  nequirements  and  General 
Instructions 

A.  Wio  must  file 

All  common  carriers  providing  interstate 
telecommunications  8er\'ice8  within  the 
United  States  must  file  this  worksheet  For 
this  purpose,  the  United  States  is  defined  as 
the  conterminous  United  States,  Alaska, 
Hawaii,  American  Samoa,  Baker  Island. 
Guam,  Howland  Island,  Jarvis  Island, 
Johnston  Atoll,  Kingman  Reef,  Midway 
Island,  Navassa  Island,  the  Northern  Mariana 
Islands,  Palmyra.  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  Wake  Island. 

For  the  purpose  of  calculating  TRS 
contributions,  interstate  telecommunications 
service  includes,  but  is  not  limited  to  the 


interstate  portion  of  the  following  type*  of 
services:  cellular  telephone  and  p^i^ 
mobile  radio,  operator  services,  persona' 
communications  service  (PCS),  aoceee 
(including  Subacriber  Line  duapa), 
alternative  access  and  special  ai  i  ess,  pwkat- 
switched,  WATS.  800. 900.  aoaaa^s 
telephone  service  (MTS),  private  line,  telex, 
telegraph,  video,  satellite.  International. 
intraLATA,  and  resale  servicea.  Garrters  that 
provide  only  intrastate  aarvioe  need  not  file. 
Note,  however,  that  all  local  iwrhangt 
carriers  provide  interstate  arenas  aarvioes, 
and  must  file. 

Entities  may  not  file  summary  reports  far 
more  than  one  carrier.  Each  legal  entity  that 
provides  Interstate  telecommunications 
service  must  file  separately.  All  affiliates  or 
subsidiaries  should  identify  the  ultimate 
controlling  parent  or  entity  in  Block  1.  Una 
(1-b) — Holding  Company. 

B.  When  and  When  to  Pile 

The  1993  TRS  contribution  period  tvill 
fund  IntersUte  TRS  provided  iietweea  |uly 
26, 1993  and  April  30. 1994.  Monthly 
contributions  fbr  the  1993  TRS  cootributian 
period  must  be  received  by  the  28th  of  each 
month  for  September  1993  through  Maidi 
1994.  A  revised  TRS  Worksheet  wiU  be 
released  for  tlie  1994  TRS  contribution 
period.  The  revised  TRS  Worksheet  will  have 
instructions  for  payments  due  April  26. 1994 
through  March  26, 1995. 

The  legal  name  of  the  carrier  should  be 
shown  on  all  checks  exactly  as  it  appears  on 
the  completed  TRS  Fund  Worksheet  Do  not 
mail  the  TRS  worksheet  or  TRS  contribution 
checks  to  the  FCC  Payments  must  be 
received  by  the  FCC  TTIS  Fund 
Administrator — the  National  Exchange 
Carrier  Association  (NECA) — no  later  than 
the  dates  indicated  below.  The  filing 
schedule  is  as  follows: 


Malingaddrma 


NECA  TRS.  P.O.  Box  360090,  Pittsburgh,  PA.  15251-6090  ... 
NECA.  FCC  TRS  Fund  Administration.  100  South  Jefferaon 

Rd..  WNppany,  NJ.,  07961. 
Talaphona:  201-884-8000  -._ „„. „.. 


Worksheal  dua  September  26, 1993 


Compiatad  Wofksheat 


Paymantedua 

Qpplambar  26, 

iMOtwough 

M«Gh26. 

1803* 


Clartr. 
PhMooopyof 
chack**. 


SetSSSS!^2tlM3cLSS  IS^^IISmSS  tqc^^k.!!!??.?^?!^^  *^  ^^  «'™^'  to  the  FCC  TRS  FufHJ  Adminislrator  no  later  tian 
SS^r?duL'^il?^V^JSRi^^  etect  to  make  ««^  equal  mormity  payment,  w«t,  tha 

Carrtaia  •!•  ancouragad  to  oonlKa  ita  FOJ  TRS  Fund  Adminiatfator  to  maka'anwbamaiHa  tor  Elactrooic  Ft^ 


C.  Rounding  of  Numbers 

All  Information  provided  in  the  worksheet, 
except  the  signature,  should  be  neatiy 
printed  in  ink  or  typed.  Reported  revenues  in 
block  2.  column  (b)  may  be  rounded  to  the 
nearest  thousand  dollars.  Ragudleu  of 


rounding,  all  dollar  amounts  must  be 
reported  in  whole  dollars.  For  example, 
$2,271,881.93  could  be  reported  as 
$2,271,882  or  as  $2,272,000.  but  could  not  be 
reported  as  $2272  thousand  or  $2,272 
million. 


Percentages  reported  in  block  2,  column  (c) 
should  be  rounded  to  the  nearest  %vhole 
percent  For  example,  if  the  ratto  of  Interstate 
to  total  revenue  was  .4269155,  then  the  figure 
43%  should  be  reported,  i^sioantagas 
between  0%  and  1%  should  be  reported  as 
1%. 
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IntRttata  raveniMS  an  cakulatad  as  total 
nvenuet  In  column  (b)  tlmaa  tlw  psrcentags 
shown  In  column  (c).  Calculated  iiatsntata 
revenues  should  be  rounded  to  the  nearest 
whole  dollar  and  entered  in  column  (e). 
Similarly,  the  total  contribution  (block  3,  line 
(18))  and  amounts  enclosed  with  the  filing 
(block  3.  line  (19))  should  be  rounded  to  the 
nearest  whole  dollar. 

D.  CompUanc*  \ 

Carriers  failing  to  file  the  TRS  Woricsheet 
in  a  timely  bshion  are  subject  to  the  fines 
prmcribed  in  Section  2ig(b)  of  the 
Communications  Act  of  1934  (the  Act). 
Carriers  filing  false  information  are  subject  to 
fines  or  imprisonment  as  specified  in  Section 
220(e)  of  the  Act.  Carriers  ailing  to 
contribute  in  a  timely  fashion  are  subject  to 
fines  prescribed  in  Section  503(b)  of  the  Act 
In  addition.  Section  64.604(c)(4)  of  the 
Commission's  Rules  authoiiziM  the  FGC  Fund 
Administrator  to  bill  a  carrier  for  reasonable 
costs.  Including  legal  fses,  that  are  caused  by 
improper  filing  of  the  worksheet  or  overdue 
TRS  contributions. 

m.  Specific  Instnictiona 

A.  Block  1 :  Carrier  Identification 

Block  1  of  the  TRS  Fund  Worksheet 
requires  identification  information, 
including:  the  legal  name  of  the  carrier  the 
holding  company  or  controlling  entity,  if  any, 
the  principal  name  under  whi(£  the 
company  conducts  carrier  activides;  and,  the 
complete  mailing  address  of  the  corporate 
headquarters.  In  addition,  Block  1  requests  a 
telephone  number  that  can  be  used  for 
customer  inquiries.  Information  provided  in 
Block  1  nvill  be  published  by  the  Common 
Carrier  Bureau  in  the  "Long  Distance  Carrier 
Locator". 

B.  Block  2:  Carrier  revenue  for  calendar  year 
1992.— 1.  Coluain  (b) 

Provide  gross  revenues  for  all 
telecommunications  services.  Gross  revenues 
consist  of  total  revenues  billed  to  ciistomers 
with  no  allowances  for  uncoUectibles.  For 
international  service,  gross  revenues  consist 
of  gross  revenues  billml  by  U.S.  carriers  with 
no  allowances  for  settlement  payments.  Gross 
revenues  should  also  include  any  surcharges 
on  communications  services  that  are  billed  to 
the  customer  and  either  retained  by  the 
carrier  or  remitted  to  a  non-govemment  third 
party  under  contract.  Gross  revenues  should 
exclude  taxes  and  any  surcharges  that  are  not 
recorded  as  revenue,  but  which  are  instead 
remitted  to  government  bodies. 

Report  carrier  revenues  using  the 
categories  shown  In  column  (a)  of  Block  2. 
Carriers  required  to  use  the  Uniform  System 
of  AccotmU  (USOA)  prescribed  in  Part  32  of 
the  Commission's  rules  should  base  their 
response  on  their  USOA  account  data.  Other 
carriers  should  divide  gross  revenues  based 
on  the  following  descriptions. 

Line  (5) — Local  exchange  service — should 
mclude  the  basic  local  service  revenues  of 
local  exchange  carriers  except  for  local 
private  line  revenue,  access  revenues,  and 
revenues  from  providing  mobile  or  cellular 
services  to  the  public  llae  (S)  should 
include  Account  5001 — basic  area  revenue; 
Account  5002— Optional  extended  area 


revenue:  Account  5003 — Cellular  mobile 
revenue  (revenue  to  the  local  exchange 
carrier  fat  messages  between  a  cellular 
customer  and  another  station  within  the 
mobile  service  area);  Account  5050 — 
Customer  premises  revenue;  Account  5060— 
Other  local  exchange  revenue;  and,  Accoimt 
5069 — Other  local  exchange  revenue 
settlements.  Line  (5)  should  also  include 
amounts  in  Account  5004— Other  mobile 
services  revenue— that  were  derived  from 
connecting  writh  mobile  service  carriers. 

Line  (6)— Local  private  line  service- 
should  include  revenues  from  providing 
local  services  that  Involve  dedicated  circuits, 
private  switching  arrangements  and/or 
predefined  transmission  paths.  Line  (6) 
should  include  amounts  recorded  in  Account 
5040— Local  private  line  revenue. 

Line  (7)— Mobile  radio,  cellular,  and 
paging — should  include  revenues  from  the 
provision  of  mobile  radio,  cellular,  and 
paging  services  to  the  public.  Line  (7)  should 
also  Include  amounts  in  Account  5004 — 
Other  mobile  services  revenue— that  wrere 
derived  bxsm  providing  service  directly  to  the 
public 

Line  (8)— Alternative  access,  PCS  k  other — 
should  include  all  other  local  service 
revenues,  including  revenues  for  competitive 
access  providers,  personal  conmiimications 
services  (PCS),  etc.  Line  (8)  should  include 
Account  5200— Miscellaneous  revenue. 

Long  distance  revenues  include  intrastate, 
interstate,  and  international  long  distance 
services.  Divide  long  distance  revenues 
between  access  service,  operator  service, 
other  switched  service,  long  distance  private 
line  services,  and  all  other  long  distance 
services. 

Line  (9) — Interstate  access — should  include 
revenues  In  Account  5081 — End  User 
revenue;  Account  5082 — Switched  access 
revenue;  and,  Accoimt  5083 — special  access 
revenue.  Only  local  exchange  carriers  should 
be  reporting  data  in  line  (9). 

Line  (10) — Intrastate  access — should 
Include  revenues  in  Account  5084 — State 
access  revenue.  Only  local  exchange  carriers 
should  be  reporting  data  in  line  (10). 

Line  (11) — Operator  service — should^' 
Include  all  credit  card  calls,  person  to  person 
calls,  and  calls  with  alternative  billing 
arrangements  such  as  third  number  billing 
and  collect  calls.  Operator  service  revenues 
should  include  all  toll  traffic  from  coin, 
accommodation  and  prison  telephones. 

Line  (12) — Non-operator  switched  toll 
service — should  include  amounts  from 
Account  5100— Long  distance  message 
revenue— except  for  amounts  reported  in 
Line  (11).  Line  12  includes  WATS,  800, 900, 
"WATS  like"  and  similar  service. 

Line  (13) — Long  distance  private  line 
service — should  include  revenue  from 
dedicated  circuits,  private  switching 
arrangements,  and/or  predefined 
transmission  paths,  extending  beyond  the 
basic  service  area.  Line  (13)  should  include 
Account  5120— Long  distance  private 
network  revenue. 

Line  (14) — All  other  long  distance— should 
include  all  other  revenues  from  providing 
long  distance  communications  services.  Line 
(14)  should  include  Account  5160— Other 
long  distaiice  revenue. 


Total  the  figures  in  column  (b)  for  Line  (5) 
through  Line  (14)  and  enter  this  amount  in 
Line  (15b).  This  should  represent  the  total 
communications  revenues  fat  the  company. 

2.  Column  (c)  and  Column  (d) 

For  each  entry  in  Line  (5)  through  Line 
(14),  estimate  the  percentage  of  revenues  in 
column  (b)  that  are  for  interstate  and/or 
international  service,  and  enter  this 
percentage  in  Coliunn  (c).  Interstate  revenues 
include  all  revenues  received  for  calls  that  do 
not  originate  and  terminate  in  the  same  state. 
For  example,  if  a  cellular  carrier  collects  a 
fixed  amount  of  revenue  per  minute  of  traffic, 
and  10%  of  minutes  are  interstate,  then 
interstate  revenues  would  include  10%  of  the 
per  minute  revenues. 

Wherever  possible,  carriers  should 
calculate  the  percentage  of  total  revenues  that 
are  interstate  by  using  information  from  their 
books  of  accounts  and  other  internal  data 
reporting  systems.  Carriers  who  cannot 
calculate  a  percentage  by  using  information 
from  their  books  of  accounts  and  other 
internal  data  reporting  systems,  may  elect  to 
rely  on  a  special  study  to  estimate  the 
percentages.  Place  a  dieck  mark  in  Colunm 
(d)  if  the  percentage  shown  in  column  (c)  was 
based  on  a  special  study. 

3.  Column  (e) 

Multiply  the  gross  revenues  reported  in 
column  (b)  by  the  interstate  percentages 
reported  in  column  (c),  putting  the  results  in 
column  (e).  The  siun  of  the  figures  in  colimm 
(e),  lines  (5)  through  (14),  shmild  be  entered 
in  line  (15e). 

C.  0/ocJc  3:  Calculation  of  Contribution 

Use  block  3  in  the  worksheet  to  calculate 
the  TRS  contribution  for  the  period  July  1993 
through  April  1994.  Total  interstate  revenues 
from  line  (15e)  should  be  copied  to  line  (16). 
This  amount  must  be  multiplied  by  the 
Contribution  Rate  shown  in  line  (17),  with 
the  result  entered  in  line  (18).  The 
contribution  rate  is  0.00047  for  the  1993 
filing  year. 

If  the  result  of  the  calculation  is  less  than 
$100,  then  the  total  contribution  for  the 
period  July  1993  through  March  1994  is 
$100.  If  the  total  contribution  is  less  than 
$1,200,  then  the  carrier  should  remit  the  total 
contribution  with  the  worksheet.  If  the  total 
liability  is  equal  to  or  greater  than  $1,200, 
then  the  carrier  may  elect  to  make  7  equal 
monthly  payments.  The  monthly 
contribution  should  be  calculated  as  the 
amoimt  in  line  (18)  divided  by  7.0,  rounded 
to  the  nearest  whole  dollar.  Enter  the  amoimt 
of  the  September  26, 1993  fund  contribution 
in  line  (19).  If  the  carrier  elects  to  make 
monthly  contributions,  the  six  additional 
monthly  contributions  must  be  received  by 
the  26th  of  succeeding  months,  October  1993 
through  March  1994. 

Section  II-B  above  provides  directions  for 
mailing  the  completed  TRS  Fxmd  Worksheet 
and  checks  for  amounts  due  to  the  FCC 
Funding  Administrator.  Carriers  who  check    . 
the  box  in  line  (19)  will  receive  monthly 
fuyment  reminders.  These  reminders  will  be 
mailed  to  the  address  shovm  in  line  (3). 
Failure  to  receive  a  reminder  notice  will  not 
justify  late  payment 
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The  wven  payment  tchedule  tpecilied 
above  is  adopted  fat  transition  purposes.  On 
April  26. 1994.  carriers  will  file  a  worksheet 
using  data  fat  calender  1993.  Carriers  whose 
contributions  are  $1 ,200  or  greater  will  be 
allowed  tcrmake  12  equal  payments  to  fund 
TRS  for  May  1994  through  April  1995. 


D.  Block  4:  Certificatkm 

An  ofRcer  of  the  fund  contributor  must 
examine  the  data  provided  in  the  TRS  Fund 
Worksheet  and  certify  that  the  information 
provided  therein  is  accurate.  In  addition,  the 
fund  contributor  should  provide  the  name  of 
a  contact  person  who  can  provide 


clarifications,  if  necessary,  and  who  could 
serve  as  the  first  point  of  contact  in  die  event 
that  either  the  FOC  or  the  ¥CC  Fund 
Administrator  should  choose  to  audit 
information  provided  by  the  company. 
BiujNO  cooe  ena-et-M 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  913. 922. 962,  and  970 

Acquisition  Ragulatfon;  Contractor 
Employaa  Prolaction  Program  and 
Nuclaar  Hot  Call  Sarvlcaa;  Corraction 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Correction  of  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  on  December  4. 1992.  (57  FR 
57638)  and  February  18, 1993,  (58  FR 
8909).  The  regulations  involve  the 
Contractor  Employee  Protection 
Program  and  provisions  involving 
contracts  for  nuclear  hot  cell  services. 
EFFECTIVE  0ATE8:  January  4, 1993.  for  the 
Contractor  Employee  Protection 
Program  and  March  22. 1993,  for  the 
nuclear  hot  cell  services  contract 
provisions. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  B.  Langston,  Office  of 
Procurement,  Assistance  and  ProgAm 
Management.  (PR-121),  Department  of 
Energy.  1000  Independence  Avenue 
SW..  Washington,  DC  20585.  (202)  586- 
8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  that  are  the  subject  of 
these  corrections  established  the 
Contractor  Employee  Protection 
Program  and  added  provisions 
involving  contracts  for  nuclear  hot  cell 
services.  The  corrections  revise  an 
erroneous  cross  reference,  remove  "§  " 
symbols  which  are  not  used  in  title  48. 
revise  the  effective  date  of  contract 
clauses,  and  correct  paragraph 
designations. 

Correction  of  Publication 

1.  The  regulation  published  December 
4, 1992,  at  57  FR  57638,  is  corrected  as 
follows: 

922.7101    [Corradad] 

On  page  57639.  third  column,  the 
reference  in  the  second  sentence  of 
922.7101  to  "970.2274(b)"  is  changed  to 
"970.2274(c)"  and  the  two  section 
symbols  "§  "  in  922.7101  are  removed. 

•13.507, 952J22-70, 970.2274-2,  and 
•7a5204-«9    [Corraction] 

Remove  the  section  symbols  "§  " 
where  they  appear  in: 
—Page  57639,  second  column,  section 

913.507,  second  sentence; 
—Page  57639,  third  column,  section 

952.222-70,  both  occurrences; 
—Page  57640,  second  column,  section 

970.2274-2;  and. 
—Page  57640,  third  column,  section 

970.5704-59,  three  occuitences. 


•70.S204-5S   [Corraolid] 

The  date  beside  the  clause  title  on 
page  57640,  third  coliunn,  is  changed 
from  "(December,  1992)"  to  "(JAN 
1993)". 

2.  The  regulation  published  February 
18, 1993,  at  58  FR  8909.  is  corrected  as 
follows: 

SS2.22S-70   [CorraelMq 

On  page  8911.  first  column,  the  date 
beside  the  clause  title  is  changed  from 
"(February.  1993)"  to  "(MAR  1993)" 
and  in  the  third  colunm  at  paragraph  (b) 
of  the  clause  a  "(1)"  is  added  before  the 
word  "consider"  and  a  "(2)"  is  added 
before  the  word  "add";  "(1)"  is  changed 
to  "(i)"  before  the  first  use  of  the  words 
"one  or  more";  and  "(2)"  is  changed  to 
"(ii)"  before  the  second  use  of  the  words 
"one  or  more"  in  the  first  sentence. 

Issued  in  Washington.  DC  on  July  19, 1993. 
Berton  ].  Roth, 

Acting  Director.  Office  of  Procurement. 
Assistance  and  Program  Management. 
(FR  Doc.  93-17582  Filed  7-23-93;  8:45  am] 
BtLUNQ  CODE  MSfr-01-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1145 

[Ex  Pwie  No.  394(8ut)-No.  10)  Ex  P*m 
No.  394  (Sub-No.  11)] 

Railroad  Rataa  on  Racyclablaa— 
Examptlona;  Coat  Ratio  for 
Racyclablaa— 1993  Datarminatlon 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends  its 
regulations  to  clarify  that  the  prior 
partial  exemption  from  regulation  for 
certain  nonferrous  recyclable 
commodities  is  not  limited  to  tariff 
filing  and  participation  in  annual 
compliance  proceedings.  Also,  the 
regulations  are  amended  to  include 
additional  recyclables  in  the  list  of 
commodity  groups  that  qualify,  under 
the  procedures  set  forth  in  the 
Commission's  regulations,  for  partial 
exemption  from  regulation. 
EFFECTIVE  DATE:  July  23, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  A.  Schmitz,  (202)  927-5720;  W. 
C.  Walston,  (202)  927-6221;  or  David  T. 
Groves.  (202)  927-6395.  [TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  tlFORMATION:  In 
Railroad  Rates  on  Recyclables— 
Exemptions,  9 1.C.C.2d  593  (1993), 
procedures  for  partially  exempting 
certain  nonferrous  recyclables  from 


regulation  were  adopted.  The  decision 
specifically  stated  (id.  at  603,  emphasis 
in  original)  that  certain  recyclable 
commodities  "are  exempt(ed]  from  all 
regulatory  requirements  except  the 
prohibition  against  raising  above-the- 
cap  rates."  According  to  some 
commentors,  however,  the  regulations 
adopted  did  not  clearly  delineate  the 
scope  of  the  exemption.  The 
Commission  amends  Part  1145  of  its 
regulations  to  state  clearly  that  the 
commodities  at  issue  are  exempt  from 
all  regulation  except  maximum  rate 
regulation. 

Part  1145  is  amended  as  set  forth 
below,  to  reflect  the  fact  that  in  Cost 
Ratio  for  Recyclables— 1993 
Determination.  9 1.C.C.2d  753  Quly  23, 
1993).  five  recyclable  commodity  groups 
were  found  to  recover  revenues  less 
than  the  variable  cost  of  the 
transportation,  thus  qualifying  for 
partial  exemption.  The  five  commodity 
groups,  whidi  will  be  added  to  the  list 
of  partially  exempted  commodity 
groups  shown  in  Part  1145  are  those 
covered  by  Standard  Transportation 
Commodity  Code  (STCC)  recyclables 
STCC  22941.  TexUle  Waste  Processed; 
STCC  40221.  Textile  Waste.  Scrap; 
STCC  42111  Shipping  Containers  (non- 
revenue):  STCC  42112  Shipping  Devices 
(non-revenue);  and  STCC  42311 
Shipoing  Containers  (returned  empty). 

Additional  information  is  contamed 
in  the  Commission's  decisions.  To 
obtain  copies  of  the  full  decisions,  write 
to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts.  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  D.C.  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  (202) 
927-5721.J 

Environmental  and  Energy 
Considera  tions 

These  actions  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Regulatory  Flexibility  AnaJjrsis 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  actions  in  these 
decisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
regulatory  requirements  are  imposed. 
directly  or  indirectly,  on  such  entities. 
The  decision  in  Ex  Parte  No.  394  (Sub- 
No.  10)  simply  clarifies  the  scope  of  the 
partial  exemption  issued  earlier.  The 
decision  in  Ex  Parte  No.  394  (Sub-No. 
11)  is  largely  a  ministerial  appUcation  of 
established  cost  formulas,  and,  as  such, 
the  economic  impact,  if  any,  of  the 
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exsfdse  oo  unall  entitiss  will  be 
minimal. 

Lht  af  ffihliHi  in  4>  CFl  Fart  114S 

Administrative  practice  and 
procedure.  Freight,  Railroeda. 

DKidwi:  July  14, 1903. 

By  dw  Coominkn,  Chtlmiea  McDonald. 
ynoa  ChainiMii  Stimnnin.  Coonnlasionen 
Philllpt.  PhilUn.  WaldML 
SidMyLStrldd«UL|r.. 
Sscntey. 

For  the  reesons  set  forth  in  the 
preamble,  Htle  49,  Chapter  X.  Part  1145 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below« 

PART  1146-flANJK>AO  RATES  ON 
RECYCLABLI  COMMOOmES 

1.  The  authority  citation  for  part  1145 
continues  to  reed  as  follows: 


DEPARjy ENT  OP  COMMERCE 

Nalfonal  OoMnle  and  Atmoaptwric 


;  49  U.S.C  10321. 10505, 10731. 
and  10707a:  S  U.&C  SS3.        j 

2.  f  1145.9  is  revised  to  read  as 
follows: 


|114iJ 

Unlees  otherwise  ordered  in  a 
revocation  proceeding,  commodity 
groups  whose  revenues,  both  in  the 
aggregate  and  for  any  carriers  reporting 
individually,  have  been  found  in  an 
annual  compliance  proceeding  under 
theae  regxilations  to  be  below  me 
variable  costs  of  providing  the  service 
for  all  territories  will  be  exempted  bom 
regulation,  except  that  they  will 
continue  to  be  subject  to  the  statutory 
provision  prohibiting  railroads  from 
increasing  individual  rates  that  are 
alreedy  above  the  cap.  Recyclable 
commodity  groups  will  not  be  exempted 
if  any  individual  movements  of  a 
commodity  in  the  group  have  been 
shown  by  s  shipper  to  exceed  the 
statutory  rate  cap.  Commodity  groups 
currently  qualifying  for  the  partial 
exemption  are  Standard  Transportation 
Commodity  Code  (STCC)  20511.  Bakery 
ProducU:  STCC  22941,  Textile  Waste 
Proceesed;  STCC  22994,  Packing  or 
Wiping  Qoths  orRag  (Processed 
Textile  Matter);  STCC  30311.  Reclaimed 
Rubber.  STCC  40221.  Textile  Waste. 
Scrap:  STCC  40261.  Rubber  or  Plastic 
Scrap  or  Waste;  STCC  41115.  Articles. 
Used.  Returned  finRepair  or 
Reomditioning:  STCC  42111  Shipping 
C(mtainers  (non^wenue);  STCC  42112 
pipping  Devices  (non-revenue);  and 
STCC  42311  Slipping  Containers 
(returned  empty). 

(PR  Doc  93-17667  Filed  7-23-93;  6:45  am) 
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SO  CFR  Part  628 

[Doekal  Na  IM4t7-«it7;  La  No.  OTIMSA] 

SunuiMT  HoufMNT  FmIm^ 

AOmCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Emergency  interim  rule, 
extension  of  efhctive  dates. 

•UMMANV:  An  emergency  interim  rule  is 
in  effect  through  August  5, 1993.  which 
revisee  the  percantaae  of  the  summer 
flounder  conunerdal  quota  allocated  to 
the  states  and  makes  additional  quota 
available  to  cammercial  vessels  landing 
summer  flounder  in  the  State  of 
Connecticut.  The  Secretary  of 
Commerce  (Secretary)  extends  the 
emergency  interim  rule  for  an  additional 
90  days  &t>m  August  6  throuigh 
November  3, 1993,  because  conditions 
%rarranting  the  emergency  still  exist. 
EFFECnvi  OATI:  The  interim  regulations 
amending  part  625  published  on  May  7, 
1993  (58  FR  27214)  are  extended  from 
August  6  through  November  3, 1993. 
AOONEtSIt:  Copies  of  documente 
supporting  this  action  may  be  obtained 
bom:  Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service, 
Northeast  Regional  OfBce,  One 
Blackburn  Drive.  Gloucester.  MA 
01930-3799. 

RM  RMTHER  MPdMMTMN  CONTACT: 
Hannah  Goodale.  Fishery  Policy 
Analyst,  506-281-0101. 
StiPPUMINTARV  MFOmiATlON:  Under 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary 
promulgated  an  emergency  interim  rule 
(58  FR  27214,  Mav  7, 1993)  that  revised 
the  percentagea  of  1993  commercial 
quota  allocated  to  the  states  and  made 
additional  quota  available  to 
commercial  vessels  landing  in  the  State 
of  Connecticut.  The  emergency  rule  was 
effective  from  May  4  throtigh  August  5, 
1993.  With  the  agreement  of  the  Mid- 
Atlantic  Fishery  Management  Council, 
the  Secretary  extends  Uie  emergency 
interim  rule  for  another  90  days  under 
section  305(c)(3)(B)  of  the  Magnuson 
Act  because  conditions  warranting  the 
emergency  still  exist.  The  emergency 
rule  is  exempt  frxim  the  normal  review 
procedures  of  E.0. 12291  as  provided  in 
section  6(a)(1)  of  that  order.  This  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
sn  explsnation  of  why  it  was  impossible 
to  follow  the  procadurea  of  that  order. 


Authority:  16  U.S.C.  1801 1*  se?. 

List  of  Subjects  in  50  CFRPart  62S 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  21, 1993. 

Nancy  Fotlar, 

Acting  Auistant  Adminittatorfor  FisheHe$. 
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80  CFR  Parta  672  and  678 
MNI 


Qroundflah  Of  tha  QuN  Of  Alaaka. 
Qroundflah  of  tha  Baring  8«a  and 
Alautian  lalanda  Araa 

AQINCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  is  implementing 
regulatory  amendments  applicable  to 
the  groundfish  fisheries  off  Alaska.  The 
amendments  will  revise  the  existing 
definition  of  a  pelade  trswl.  implement 
a  performance  standard  for  trawls,  snd 
define  a  non-pelagic  trawl.  These 
measiues  are  necessary  to  sddress 
management  concerns  in  the  groimdfish 
fisheries.  They  are  intended  to  promote 
the  goals  and  objectives  of  the  fishery 
management  plans  with  respect  to 
groundfish  management  off  Alaska.  A 
technical  amendment  also  is 
implemented  to  correct  sn  error  in  50 
CFR  part  675. 

EFFECnvc  DATE:  August  19. 1993. 
A00RE8SE8:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulattvy 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
bom  the  Fisheries  Management 
Division.  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99602. 
PON  RmTNER  >iFOnMATION  CONTACT: 
Ronald  J.  Beig.  Chief.  Fisheries 
Management  Division.  007-566-7229. 

SUPm-EMfNTARY  itfOflMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vassals 
in  the  exclusive  economic  cone  of  the 
Gulf  of  Alaska  (GOA)  and  Baring  Sea 
and  Aleutian  Islands  management  areas 
(BSAI)  is  managed  by  the  Secretary  of 
Commerce  (Seoetary)  according  to  the 
Fishery  Mani^einent  Plan  (FMP)  for 
Groirndfish  of  the  GOA  and  the  FMP  for 
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the  Groundfish  Fishery  of  the  BSAI. 
These  FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  are  implemented 
by  regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  U.S.  fisheries  appear  at  50 
CFR  part  620. 

At  tiroes,  amendments  to  regulations 
at  50  CFR  parts  672  and  675  are 
necessary  lor  conservation  and 
management  of  the  groundfish  fisheries. 
This  rule  implements  amendments  to 
regulations  as  follows:  (1)  The  existing 
definition  of  a  pelagic  trawl  in  §§  672.2 
and  675.2  is  revised;  (2)  S  672.7  is 
revised  to  prohibit  having  on  board  20 
or  more  crabs  caught  with  trawl  gear 
when  directed  fishing  for  groundfish 
with  trawl  gear  is  prohibited;  (3)  §675. 7 
is  revised  to  prohibit  having  on  board  20 
or  more  crabs  caught  with  trawl  gear 
when  directed  fishing  for  pollock  with 
nonpelagic  trawl  gear  is  prohibited;  and 
(4)  §§  672.2  and  675.2  are  amended  by 
adding  a  definition  of  a  nonpelagic 
trawl. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  1. 1993  (58  FR 
17196),  that  provided  a  description  of, 
and  basis  for,  these  amendments  to 
regulations.  The  proposed  rule  also 
contained  amendments  to  directed 
fishing  standards  at  §§  672.20(g)  and 
675.20(h)(1).  NMFS  has  determined  that 
those  amendments  will  not  clearly 
resolve  fisheries  management  problems 
as  intended  and  will  propose  a  revised 
'  regulatory  amendment  at  a  later  date. 

A  complete  discussion  of  the 
measures  being  implemented  in  this 
action  is  contained  in  the  preamble  to 
the  proposed  rule.  Public  comment  on 
the  proposed  rule  was  invited  through 
April  30. 1993.  Four  lettere  of  comments 
were  received  during  the  comment 
period.  They  are  summarized  and 
responded  to  below.  Additional 
information  also  is  available  in  the  EA/ 
RIR/FRFA. 

Upon  reviewing  the  reasons  for,  and 
the  comments  on,  these  regulatory 
changes,  the  Secretary  has  detwmined 
that  this  rule  is  necessary  for  fisheries 
conservation  and  management,  and  has 
approved  it. 

Changes  in  the  Final  Role  From  the 
Proposed  Rale 

Proposed  paragraphs  672.7(k)  and 
675.7(m)  are  redesignated  as  paragraphs 
672.7(m)  and  675.7(n)  to  accommodate 
new  paragraphs  recently  implemented 
by  final  regulations. 

Redesignated  paragraphs  672.7(ml 
and  675. 7(n)  are  changed  to  stipulate 


that  only  those  crabs  that  are  larger  than 
1.5  inches  (38  millimeters)  across  the 
widest  dimension  will  be  considered  for 
purposes  of  the  trawl  performance 
standard  of  20  or  more  of  any  crab 
species. 

In  addition,  paragraph  675.7{n)  is 
changed  to  read,  "Have  on  board  at  any 
particular  time  20  or  more  crab  •  •  • 
rather  than  the  proposed  text,  which 
read,  "Catch  20  or  more  crab  *  '  •". 
This  change  will  make  paragraph 
675.7(n)  consistent  with  the  text  in 
paragraph  672.7(m),  as  was  intended  by 
NMFS. 

Proposed  amendments  to  directed 
fishing  standards  at  §§  672.20(g)  and 
67S.20(h)(l)  are  not  being  finalized  in 
this  action  for  the  reason  stated  above. 

The  term  net-sonde  device  is  changed 
to  net-sounder  dex-ice  in  this  final  rule 
and  also  in  existing  regulatory  text  in 
§§  672.24(d)(3)  and  672.24(d)(4)  to 
reflect  vernacular  used  by  the  fishing 
industry. 

Technical  Amendment 

SecUon  675.5(c)(2)(i)  changes  "Gulf  of 
Alaska"  to  "Bering  Sea  and  Aleutian 
Islands."  Reference  to  the  GOA  is  an 
error. 

Response  to  Comments 

Comment  l.The  proposed  definition 
of  pelagic  trawl  should  be  adopted. 

Response:  NMFS  agrees  with  the 
commenter. 

Comment  2:  The  prohibition  against 
the  use  of  floats  should  oot  be 
implemented,  because  no  evidence 
exists  that  having  floats  on  a  trawl  will 
cause  any  detrimental  effect  on  bycatch 
of  flatfish  or  crabs.  Most  larger  factory 
ships  catch  fish  with  traditional  "high 
lift"  nets  or  by  collapsing  midwater  nets 
on  the  seabed  during  the  day.  At  night 
they  use  large,  fivgile  midwater  nets. 

Response:  The  prohibition  against  the 
use  of  floats  has  bsen  discussed  at 
length  among  industry  representatives 
who  participated  in  the  development  of 
the  revised  pelagic  trawl  definition. 
Representatives  who  say  that  floats 
should  be  allowed  assert  that  when 
bottom  doore  are  used  with  pelagic 
trawls,  floats  are  needed  to  keep  the 
mouth  of  the  trawl  open. 
Representatives  who  say  that  floats 
should  not  be  allowed  assert  that  certain 
vessel  operators  want  to  use  floats  to 
deploy  midwater  trawls  in  a  manner 
similar  to  bottom  trawls.  If  so.  the  use 
of  floats  tends  to  encourage  fishing 
practices  that  the  Council  recommended 
be  prohibited.  Because  the  Secretary,  in 
consultation  with  the  Council,  seeks  to 
revise  the  definition  of  a  pelagic  trawl 
in  a  manner  that  will  resolve  past 
problems  associated  with  a  faulty 


pelagic  trawl  definition,  he  has 
determined  that  prohibiting  the  use  of 
floats  as  proposed  is  a  superior 
conservation  and  management  measure 
with  respect  to  accomplishing  the  goals 
and  objectives  of  the  Council.  Therefore, 
the  Secretary  implements  the  revised 
definition  including  the  prohibition 
against  the  use  of  floats. 

Comment  3:  While  the  proposed 
definition  of  a  pelagic  trawl  is 
acceptable,  the  performance  standard 
for  the  number  of  crab  should  be 
heme  worked  in  the  final  rule  to  reflect 
changes  in  abundance  of  crab  stocks. 

Response:  The  fact  that  populations  of 
crab  increase  or  decrease  in  abundance 
is  not  relevant,  because  crabs  should  not 
be  caught  while  using  a  pelagic  trawl  if 
it  is  deployed  in  a  manner  consistent 
with  the  Council's  and  agency's  intent. 

Comment  4:  The  proposed  crab 
performance  standard  at  50  CFR 
672. 7(m),  which  reads,  "have  on  board, 
at  any  particular  time,"  is  different  from 
that  at  50  CFR  675.2(n),  which  reads 
"catch  •  •  *  at  any  particular  time." 
The  latter  standard  of  20  crabs  or  more 
per  tow  is  preferred. 

Response:  NMFS  intended  "have  on 
board,  at  any  particular  time"  in  each 
regulation,  and  has  adjusted  the  final 
rule  at  50  CFR  675.7(n)  accordingly. 
NMFS  considered  a  performance 
standard  on  the  basis  of  a  tow,  but 
instead  has  adopted  the  concept  of  the 
presence  of  crab  at  any  particular  time, 
as  proposed.  NMFS  did  so  to  avoid 
situations  where  vessel  operators  might 
avoid  being  in  violation  of  the 
performance  standard  by  contending 
that  excessive  numbere  of  crab  resulted 
from  more  than  one  tow.  NMFS 
recognizes  that  vessel  operators  must 
return  any  catch  of  any  Taimer  crab  or 
king  crab  species,  or  parts  thereof,  to  the 
sea  immediately  with  a  minimum  of 
injury  regardless  of  its  condition.  The 
crab  performance  standards  applies  to 
all  crab  species,  some  of  which  are  not 
required  by  existing  regulations  to  be 
immediately  returned  to  the  sea.  NMFS 
is  particularly  concerned  that 
enforcement  officers  would  not  be  able 
to  determine  if  numbers  of  crabs  on 
board  a  vessel  resulted  fitim  one  tow  or 
more  than  one  low.  Therefore.  NMFS 
has  determined  that  the  number  of  crab 
on  board  at  any  particular  time  is 
superior  for  purposes  of  fisheries 
conservation  and  management 

Comment  5:  The  term  net-sounder 
rather  than  net-sonde  should  be  used 
wherever  it  occura  in  regulations. 
Response:  NMFS  agrees  and  has 
revised  this  final  rule  and  also  existing 
regulatory  text  in  §§  672.24(d)(3)  and 
672.24(d)(4). 
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Comment  6:  Enforcement  officers 
must  be  able  to  measure  mesh  sins  and 
calculate  buc^ancy  of  kites  or  floats  to 
make  this  definition  ^bctive. 

Response:  Enforoement  officers  are 
trained  to  measure  the  meah  sins  that 
are  used  to  describe  a  pelagic  trawl. 
These  officers  will  be  able  to  ascertain 
the  buoyancy  of  a  float  used  to  support 
a  net  sounder  by  detennining  wrhetner  a 
float  will  buoy  a  weight  heerier  than 
that  allowed  in  regulaticHis. 

Coouneirt  7:  NMPS  and  U.S.  Coast 
Guard  mforcement  of  the  pelagic  trawl 
perfbnnance  standard  should  be  applied 
using  discretion  and  common  sense  to 
account  for  many  variables  assodated 
with  gear  performance  that  are  simply 
impredictable. 

Hnponse:  Enforcement  will  be  based 
on  the  text  of  the  regulations. 

Comment  8:  A  minimum  caraoace 
size  of  l.S  indies  for  crab  should  be 
implemented  to  accoimt  for  small-sized 
aab  that  are  regurgitated  by  fish  in  a 
trawl  catdi.  nuudng  the  crao  appear  as 
if  they  had  been  caught  in  the  trawl. 

Response:  NMFS  concurs  that 
implementation  of  a  minimum  carapace 
size  of  aab  is  necessary  to  differentiate 
those  crab  that  likely  occurred  in  a  trawl 
catch  after  being  regurgitated  by  trawl- 
caught  fish  and  has  implemented  s 
minimiun  carapace  sin  in  the  final  size. 

Comment  9:  Only  those  crab  that  are 
brought  up  in  the  codend  should  be 
used  for  the  performance  standard.  Crab 
that  become  tangled  in  the  wings  of  a 
trawl  and  consequently  are  brought  on 
board  a  vessel  should  not  be  coiuited 
against  the  performance  standard. 
Response:  NMFS  and  U.S.  Coast 
Guard  enforcement  officers,  upon 
boarding  a  vessel,  may  not  have  the 
means  to  determine  whether  crab  on 
board  came  from  the  cod  end  or  from 
the  trawl  wings.  Enforcement  officers 
will  assiune  that  any  crab  observed  on 
board  were  caught  inddentally  with 
groundfish  catches.  Nonetheless,  NMFS 
recognizes  that  crab  brought  on  board  a 
vessel  after  becoming  tangled  in  the 
trawl  wings  is  an  issue  that  might 
require  further  resolution  through 
regulations  if  subsequent  information 
indicates  that  it  is  a  problem. 

Qaasifkation 

The  Assistant  Administrator  fw 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
final  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  off  Alaska  and  that 
it  is  consistent  with  the  Magnuson  Ad 
and  other  applicable  laws. 

NMFS  piepaied  an  EA  frv  this  final 
rule  and  the  Assistant  Administrator 
concluded  that  no  significant  impact  on 


the  human  snviroomant  vrill  result  from 
its  implementation.  A  copy  of  the  EA  is 
availaole  (see  AOOWMOj. 

The  Assistant  Administrator 
detemtined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impad 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the  RIR 
prepared  by  NMFS.  A  copy  of  the  EA/ 
RO^FRFA  may  be  obtained  (see 
AOOREMCS). 

NMFS  prepared  a  final  regulatory 
flexibility  analysis,  whidi  condudes 
that  this  rule  will  have  a  significant 
economic  imped  on  a  sub^antial 
number  of  sinall  entities.  A  summary  of 
this  determination  was  published  at  58 
FR  17196  (April  1. 1993).  and  a  copy  of 
this  analysis  is  available  (see 
ADOREtSES). 

Tliis  rule  conf^iny  a  colledion-of- 
information  requirement  subjed  to  the 
Paperwork  Reduction  Ad.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget.  OMB  Control  Number 
0648-0213.  The  burden  to  groundfish 
processors  to  comply  with  weekly 
production  reports  is  15  minutes  per 
report. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
State  asency  under  Section  307  of  the 
Coastal  Zone  Management  Ad. 
Consistency  is  automatically  inferred 
because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

The  Regional  Diredor  determined  that 
fishing  adivities  conduded  under  this 
rule  will  not  afiisd  endangered  and 
threatened  spedes  under  the 
endangered  Spedes  Act  (ESA). 
Specificallv.  the  Regional  Diredor 
determined  that  fishing  adivities 
conduded  under  this  action  would  not 
affed  Steller  sea  lions  in  a  way  that  was 
not  already  considered  in  the  informal 
section  7  consultation  on  the  final  1993 
initial  groundfish  spedfications  that 
was  conduded  on  January  27, 1993.  The 
Regional  Diredor  also  determined  that 
fishing  adivities  conduded  under  this 
adion  would  not  affad  listed,  proposed. 
and  candidate  seabirds  under  tne  ESA 
in  a  way  that  was  not  already 
considered  in  the  informal  section  7 
consultation  for  the  final  1993  initial 
groundfish  spedfications  dated 
February  1, 1993,  and  clarified  on 
February  12. 1993.  Finally,  the  Regional 
Director  determined  that  fishing 
adivities  conducted  under  this  action 
would  not  affed  listed  spedes  of  Padfic 


salmon  in  a  vrav  that  was  not  already 
considered  in  the  informal  section  7 
consultation  on  the  final  1993  initial 
ground  spedfications  that  was 
conchided  on  April  21. 1993.  NMFS  has 
determined  that  no  further  consultation 
purstiant  to  section  7  of  the  ESA  is 
required  for  adoption  of  this  final  rule. 

The  Regional  Diredor  determined  that 
fishing  activities  conduded  under  this 
rule  will  have  no  adverse  impad  on 
marine  mammals. 

This  rule  does  not  contain  polides 
with  federalism  implications  suffident 
to  warrant  preparation  of  a  Federalism 
Assessment  under  E.0. 12612. 

List  of  Subjects  in  SO  CFR  Parts  672  and 
675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  20. 1993. 
Nancy  Foster. 
Acting  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PAirr  672— GROUNDFISH  OF  THE 
QULF  OF  ALASKA 

1.  The  authority  dtation  for  part  672 
continues  to  read  as  follows: 

Autiiority:  16  U.S.C  1801  et  seq. 

2.  In  §  672.2.  definitions  of  fishing 
circle,  nonpelapc  trawl,  stretched  mesh 
size,  and  wing  tip  are  added  in 
alphabetical  order,  the  title  net-sonde 
device  is  revised  to  read  net-sounder 
device,  and  the  definition  of  pelagic 
trawl  is  revised  to  read  as  follows: 

1672.2    DaflnHiona. 


Fishing  circle  means  the 
drcumference  of  a  trawl  intersecting  the 
center  point  on  a  fishing  line,  and  that 
is  perpendicular  to  the  long  axis  of  a 
trawl. 
•        •        •       •       • 

Nonpelagic  trawl  means  a  trawl  other 
than  a  pelagic  trawl. 

Pelagic  trawl  means  a  trawl  that: 

(1)  Has  no  discs,  bobbins,  or  rollers; 

(2)  Has  no  chafe  protection  gear 
attached  to  the  foot  rope  or  fishing  line: 

(3)  Except  for  the  small  mesh  allowed 
under  paragraph  (9)  of  this  definition: 

(i)  Has  no  mesh  tied  to  the  fishing 
line,  head  rope,  and  breast  lines  with 
less  than  20  inches  (50.8  cm)  between 
knots,  and  has  no  stretched  mesh  sin  of 
less  than  60  inches  (152.4  cm)  aft  from 
all  points  on  the  fishing  line,  head  rope, 
and  breast  lines  and  extending  past  the 
fishing  drde  for  a  distance  equal  to  or 
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greater  than  one-half  the  vesael'i  length 
overall;  or 

(ii)  Has  no  parallel  lines  spaced  closer 
than  64  inches  (162.6  cm),  from  all 
points  on  the  fishing  line,  head  rope, 
and  breast  lines  and  extending  aft  to  a 
section  of  mesh,  with  no  stretched  mesh 
size  of  less  than  60  inches  (152.4  cm), 
extending  aft  for  a  rfift^np^^  equal  to  or 
greater  than  one-half  the  vessel's  length 
overall: 

(4)  Has  no  stretched  mesh  size  less 
than  15  inches  (38.1  cm)  aft  of  the  mesh 
described  in  paragraph  (3)  of  this 
definition  for  a  distance  equal  to  or 
greater  than  one-half  the  vessel's  length 
overall: 

(5)  Contains  no  configuration 
intended  to  reduce  the  stretched  mesh 
sizes  described  in  paragr^hs  (3)  and  (4) 
of  this  definition: 

(6)  Has  no  flotation  other  than  floats 
capable  of  providing  up  to  200  poimds 
(90.7  kg)  of  buoyancy  to  accommodate 
the  use  of  a  net-sounder  device: 

(7)  Has  no  more  than  one  fishing  line 
and  one  foot  rope  for  a  total  of  no  more 
than  two  weighted  lines  on  the  bottom 
of  the  trawl  between  the  wing  tip  and 
the  fishing  circle; 

(8)  Has  no  metallic  component  except 
for  connectors  (e.g.,  hammerlocks  or 
swivels)  of  net-soimder  device  aft  of  the 
fishing  drcle  and  forward  of  any  mesh 
greater  than  5.5  inches  (14.0  cm) 
stretched  measure; 

(9)  May  have  small  mesh  within  32 
feet  (9.8  m)  of  the  center  of  the  head 
rope  as  needed  for  attadiing 
instrumentation  (e.g.,  net-soimder 
device);  and 

(10)  May  have  weights  on  the  wing 
tips. 

Stretched  mesh  size  means  the 
distance  between  opposite  knots  of  a 
foux-sided  mesh  when  opposite  knots 
are  pulled  tautly  to  remove  slack. 

•       •       •        •        • 

Wing  tip  means  the  point  where 
adjacent  breast  lines  intersect  or  where 
a  breast  line  intersects  with  the  fishing 
line. 

3.  In  $  672.7,  paragraph  (m)  is  added 
to  read  as  follows: 

1672.7    Prohibitions. 

(m)  Have  on  board,  at  any  particular 
time,  20  or  more  crab  of  any  species  that 
have  a  width  of  more  than  1.5  inches 
(38  millimeters)  at  the  widest 
dimensicm,  and  that  are  caught  with 
trawl  gear  when  directed  fi^ng  for 
groundfish  with  trawl  gear,  except  for 
pollock  by  vessels  tising  pelagic  trawl 
gear,  is  prohibited  under  §  672.20({Kl). 


4.  In  §  672.24.  paragraphs  (d)(1) 
introductory  text  and  (d)(2)  introductory 
text  are  revised  and  (d)(3)  and  (d)(4)  are 
added  to  read  as  follows: 


•672.24 


imliaduiw. 


(d)*  •  • 

(1)  No  person  may  trawl  in  waters  of 
the  EEZ  within  the  following  areas  in 
the  vicinity  of  Kodiak  Island  (see  Figure 
2.  Type  I  Areas)  from  a  vessel  having  a 
nonpelagic  trawl  either  attached  or  on 
board: 


(2)  From  February  15  to  June  15.  no 
person  may  trawl  in  the  EEZ  within  the 
following  areas  in  the  vicinity  of  Kodiak 
Island  (see  Figure  2,  Type  II  Areas)  from 
a  vessel  having  a  nonpelagic  trawl  either 
attached  or  on  board: 

•  •        •       •        • 

(3)  Each  person  trawling  in  any  area 
limited  to  pelagic  trawling  wadw 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  must  maintain,  in  working 
order,  on  that  trawl  a  properly 
functioning,  recording  net-sounder 
device,  and  must  retain  all  net-sounder 
recordings  aboard  the  fishing  vessel 
during  the  fishing  year. 

(4)  No  person  trawling  in  any  area 
limited  to  pelagic  trawhng  under 
paragraphs  (d)(1)  and  {d)(2)  of  this 
section  may  allow  the  footrope  of  that 
trawl  to  be  in  contact  with  the  seabed 
for  more  than  10  percent  of  the  period 
of  any  tow,  as  indicated  by  the  net- 
soumder  device. 

•  •        •        •        • 

5.  Figures  2  and  3  are  removed  from 
part  672  and  Figure  4  is  redesignated  as 
Figure  2. 

PART  675— QROUNOFISH  FISHERY  OF 
THE  BERINQ  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

6.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  etseq. 

7.  In  §675.2,  definitions  of  fishing 
circle,  nonpelagic  trawl,  stretched  mesh 
size,  and  wing  tip  are  added  in 
alphabetical  order,  and  the  definition  of 
pelagic  trawl  is  revised  to  read  as 
follows: 

1675.2    Oafinitiona. 


Fishing  circle  means  the 
circumference  of  a  trawl  intersecting  the 
center  point  (»  a  fishing  line,  and  that 
is  perpendicular  to  the  long  axis  of  a 
trawl. 


Nonpelagic  trawl  means  a  trawl  otfaer 
than  a  peU^c  trawl. 

Pelagic  trawl  means  a  pelagic  trawl  as 
defined  in  §  672.2  of  this  chaptar. 

Stretched  mesh  size  means  tha 
distance  between  opposite  knots  of  a 
four-sided  mesh  when  opposite  knots 
are  pulled  tautly  to  remove  slacL 

•  •       •       •       • 

Wing  tip  means  the  point  whare 
adjacent  breast  lines  intersect  or  where 
a  breast  line  intersects  with  the  fishing 
line. 

8.  In  §  675.5.  paragraph  (c)(2)(i)  U 
revised  to  read  as  follows: 

1675.5    Raeordlnaping  and  rapertfng. 

•  •        •        •        • 

(c)'  •  • 

(2)  •  •  • 

(i)  Reqiiirements  for  processor  vessels. 
The  operator  of  a  processor  vessel  that 
conducts  fishing  activity  in,  or  receives 
groundfish  from,  any  reporting  area  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  at  any  time  during  the 
fishing  year  must  submit  weekly 
production  reports.  Weekly  production 
reports  are  required  for  a  processor 
vessel  for  any  week  during  the  period 
beginning  with  the  date  specified  in  the 
check-in  notice  and  ending  after  all 
groundfish  harvested  from  and  fish 
products  prepared  with  any  groundfish 
harvested  from  any  Bering  Sea  and 
Aleutian  Islands  reporting  area  are 
offloaded.  Weekly  production  reports 
are  required  during  this  period  even  if 
no  grouindfish  is  harvested  or  received 
or  processed  during  a  particular  week, 
and  these  weekly  production  reports 
should  specify  zero  amounts  harvested, 
received,  or  produced. 

9.  In  S  675.7.  paragraph  (n)  is  added 
to  read  as  follows: 

f  675.7    ProhibHIona. 

•  •        •        •        • 

(n)  Have  on  board  at  any  particular 
time  20  or  more  crab  of  any  species 
which  have  a  «tridth  of  more  man  1.5 
inches  (38  millimeters)  at  the  widest 
dimension,  caught  %vith  trawl  gear  when 
directed  fishing  for  pollock  with 
nonpelagic  trawl  gear  is  prohibited 
under  S  675.21(c)  or  $  675.24(c)(2). 

10.  Figures  4  and  5  are  removed  from 
part  675. 

(FR  Doc  93-17607  Piled  7-20-«3: 5:05  pm) 
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Organization;  RaorganizBttbn 
AuthoritiM  (or  System  biatitutlona 

AGENCY:  Farm  Credit  Administration. 
ACnON:  Resolidtation  of  comments. 

SUMMAirr:  On  March  19. 1993.  the  Farm 
Credit  Administration  (FCA).  by  the 
Farm  Credit  Administration  Board 
(Board),  published  for  public  comment 
proposed  amendments  to  the 
regulations  governing  the  procedure  by 
which  certain  Farm  Credit  System 
(Farm  Credit  or  System)  institutions 
may  terminate  their  Farm  Credit  status. 
The  public  comment  period  closed  on 
April  19. 1993.  After  reviewing  the 
proposal  in  light  of  the  written 
comments,  the  Board  has  determined 
that  additional  comment  is  needed  on 
several  issues.  The  FCA  solicits 
additional  comments  on  the  exit  fee 
calculation  and  on  other  provisions  of 
the  proposed  regulations. 
DATES:  Comments  must  be  received  by 
August  25. 1993. 

ADDRESSES:  Comments  should  be 
sxibmitted  in  writing,  in  triplicate,  to 
Patricia  W.  DiMuzio.  Division  Director. 
Regulation  Development  Division. 
Office  of  Examination.  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division.  Farm  Credit  Administration. 
FOR  FURTH»  arOnMATlOW  CONTACT: 
Robert  S.  Child.  Policy  Analyst.  Office 
of  Examination.  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090.  (703)  883-4498.  TDD  (703)  883- 


or  I 

Rebecca  S.  Orlich.  Senior  Attorney. 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean,  VA 
22102-5090.  (703)  883-4020.  TDD 
(703)883 


UMI 


SUPPLEMENTARY  MFORMATKM:  On  March 
19. 1993,  the  FCA  proposed  for  public 
comment  amendments  to  the 
regulations  governing  the  procedure  by 
which  certain  System  institutions  may 
terminate  their  Farm  Credit  status  (58 
FR 15099).  The  amendments  would 
expand  the  application  of  the  existing 
regulations  to  all  System  associations, 
add  provisions  that  would  apply  to  the 
termination  of  one  or  more  associations 
whose  assets  and  direct  loan  from  the 
affiliated  Farm  Credit  Bank  (FCB) 
constitute  a  significant  proportion  of  the 
assets  and  direct  loans  in  the  district, 
and  make  technical  and  conforming 
revisions.  The  FCA  also  proposed  for 
public  comment  regulations  governing 
the  procedure  by  which  FCBs  and  banks 
for  cooperatives  (BCs)  may  terminate 
their  Farm  Credit  status.  These 
proposed  regulations  would  implement 
provisions  of  several  statutory 
amendments  to  the  Farm  Credit  Act  of 
1971  (1971  Act).  The  Agricultural  Credit 
Act  of  1987  (1987  Act).  Public  Law  100- 
233.  enacted  on  January  6. 1988. 
amended  the  1971  Act  by  estabhshing  a 
procedure  imder  which  a  Farm  Credit 
institution  may  terminate  its  Farm 
Credit  status  by  becoming  chartered  as 
a  financial  institution  under  other 
Federal  or  State  authority.  The  Food. 
Agriculture.  Conservation  and  Trade 
Act  Amendments  of  1991  (1991  Act). 
Public  Law  102-237.  enacted  on 
December  13, 1991,  amended  the  1971 
Act  by  extending  the  length  of  the  FCA's 
review  period  for  the  approval  of 
disclosure  information  relating  to 
terminations  and  other  corporate 
restructuring.  The  Farm  Credit  Banks 
and  Associations  Safety  and  Soundness 
Act  of  1992  (1992  Act).  Public  Law  102- 
552,  enacted  on  October  28. 1992, 
further  amended  the  1971  Act  by  adding 
clarifying  provisions  for  repayments  of 
assistance  relating  to  debt  obligations 
issued  by  the  Farm  Credit  System 
Financial  Assistance  Corporation  (FAC). 
The  1971  Act.  as  amended,  imposes 
certain  conditions  on  an  institution 
seeking  to  terminate  its  status  as  a  Farm 
Credit  institution;  authorizes  the  FCA  to 
impose  by  regulation  such  other 
conditions  as  the  FCA  considen 
appropriate:  and  requires  the  FCA  to 
promulgate  regulations  providing  for  the 
repayment  of  certain  System  assistance. 
The  FCA  received  comments  from  the 
Farm  Credit  Council  (FCC)  on  behalf  of 
its  member  System  institutions,  from 


two  FCBs.  and  from  the  American 
Institute  of  Certified  Public 
Accountants.  The  FCC's  comments 
included,  among  other  things,  a  request 
that  the  FCA  repropose  the  regulations, 
and  that  the  supplementary  information 
to  such  reproposal  include  a  sample  exit 
fee  calculation  for  FCBs  and 
associations. terminating  alone  or 
together  with  other  institutions  in  their 
district.  The  FCC's  stated  reasons  for 
reproposing  the  regulations  were  the 
multiplicity  of  issues  raised,  the 
numerous  assumptions  that  had  to  be 
made  in  the  development  of  the  FCC's 
comments,  and  the  apparent  lack  of 
urgency  in  having  final  regulations  in 
place. 

The  FCA  has  carefully  considered  the 
request  for  reproposing  the  regulations. 
Some  of  the  comments  made  by  the 
commentera  are  simple  differences  of 
opinion  with  the  FCA  regarding  certain 
proposed  provisions.  Other  comments 
indicate  that  there  are  areas  where 
clarification  of  language  in  the  proposed 
regulations  would  enable  the 
commenters  to  better  undentand  the 
FCA's  proposals;  however,  the 
comments  do  not  indicate 
misunderstandings  so  critical  as  to 
justify  a  reproposal  of  the  regulations. 
Indeed,  the  numerous  assumptions 
expressed  by  the  FCC  in  its  comments 
indicate  that  its  interpretation  of  the 
intent  of  the  proposed  regulations  is  for 
the  most  part  accurate.  Therefore,  the 
FCA  discusses  below  those  significant 
portions  of  the  proposed  regulations 
that  need  clarification,  and  the  FCA 
resolicits  comments  on  these  portions. 

In  addition,  the  FCA  proviaes 
examples  of  how  exit  fees  would  be 
calculated  for  an  association  terminating 
alone,  an  FCB  terminating  without  any 
affiliated  associations,  and  an 
association  and  an  FCB  terminating 
together. 

A.  Discussion  of  Comments 

t.  Section  611.1205(d) 

The  term  "viability"  is  defined  as ' 
"the  ability  to  sustain  or  commence 
profitable  operations  exclusive  of  non- 
recurring items."  A  commenter 
suggested  that  the  definition  be  revised 
to  provide  a  more  objective  standard. 
The  purpose  of  the  viability  analysis 
required  in  proposed  $  611.1275  is  to 
determine  whether  the  institutions 
remaining  in  the  district  of  a 
trnminating  Large  Association  could 


2.  Sections  ( 
611.1235(ah 


4.  Section  61 


5.  Section  61 
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remain  competitive  and  continue  to  be 
profitable  after  the  Large  Association 
terminates.  Since  the  financial 
projections  made  in  the  viability 
analysis  will  be  a  judgment  based  on  the 
best  available  information,  the  FCA  does 
not  believe  there  is  a  need  for  a  more 
objective  or  precise  standard  set  forth  In 
the  regulations.  If  an  institution  is 
projected  not  to  be  viable  due  to  the 
termination  of  a  Large  Association,  the 
FCA  will  not  automatically  reject  the 
application  to  terminate,  but  will 
consider  all  available  information  in 
eaching  its  decision. 

2.  Sections  61 1 .1220(e}  and 
611.1235(a)(1) 

Paragraph  (e)  of  §611.1220  would 
contain  provisions  regarding 
notification  to  stockholders  of  the 
results  of  the  stockholder  vote  on  the 
proposed  termination.  A  commenter 
requested  clarification  of  the  terms 
"final  vote"  and  "results  of  the 
stockholder  vote"  in  that  paragraph,  and 
the  term  "final  results  of  the  stockholder 
vote"  in  paragraph  (a)(1)  of  §611.1235. 
The  vote  referred  to  in  each  case  is  the 
stockholder  vote  on  the  proposed 
termination,  not  the  reconsideration 
vote. 

3.  Section  611.1225 

Section  611.1225  would  set  forth 
requirements  for  the  information 
statement  to  be  sent  to  stockholders.  A 
commenter  noted  that  the  regulation 
does  not  specify  how  long  before  the 
stockholder  meeting  the  stockholders 
must  receive  this  information.  Since 
institution  bylaws  may  differ  on  this 
point,  the  information  would  be 
provided  in  accordance  with  the 
notification  requirements  for  a 
stockholder  meeting  in  the  terminating 
institution's  bylaws. 

4.  Section  611.1230(e) 

Paragraph  (e)  of  §611.1230  would 
provide  that  the  plan  of  termination 
must  include  evidence  of  the  agreement 
and  plan  for  satisfaction  of  "outstanding 
debts."  A  commenter  requested 
clarification  that  the  "outstanding 
debts"  include  the  payments  to  the  FAC 
addressed  in  §  611.1250.  It  was  the 
FCA's  intention  that  the  plan  of 
termination  include  evidence  of  the 
terminating  institution's  plan  for 
satisfaction  of  FAC  payments. 

5.  Section  611.1240 

Paragraph  (a)(3)  of  §611.1240  would 
define  the  components  of  "total 
capital,"  for  purposes  of  computing  the 
exit  fee,  as  all  capital  stock,  surplus  and 
undivided  profits.  A  commenter  asked 
whether  allocated  surplus,  revolving 


funds  certificates  or  other  written 
evidences  of  patronage  allocations  are 
included  within  the  definition.  The 
term  "total  capital"  is  meant  to  include 
all  equities,  including  those  cited  by  the 
commenter. 

Paragraph  (e)  of  this  section  would 
provide  that,  in  order  to  ensure  that  the 
exit  fee  is  calculated  on  a  fair  and 
reasonable  basis,  the  FCA  may  require 
adjustments  to  the  financial  statement  of 
the  terminating  institution.  A 
commenter  requested  clarification  of  the 
use  of  the  term  "value"  in  reference  to 
the  terminating  institution's  assets  and 
liabilities.  As  used  in  this  paragraph, 
"value"  is  intended  to  be  a  fair  and 
reasonable  value  after  adjustments  by 
the  FCA. 

The  commenter  also  asked  for 
clarification  of  the  phrase  "no  less 
stringent  than"  generally  accepted 
accounting  principles  (GAAP)  in  the 
same  sentence.  The  FCA  has  re- 
examined the  use  of  this  phrase  in  the 
context  of  the  regulation  and  believes 
that  the  phrase  "fair  and  reasonable" 
would  better  describe  the  original 
intent. 

Paragraph  (g)  of  this  section,  which 
was  not  proposed  to  be  changed  from 
existing  regulations,  would  provide  that 
where  GAAP  requires  the  recordation 
on  the  balance  sheet  of  a  liability  that 
will  be  offset  by  an  unrecorded  asset, 
the  transaction  recording  the  liability 
would  be  reversed.  The  intent  of  such 
an  adjustment  was  to  recognize  the 
potential  impact  of  any  tax  benefits  that 
may  materialize  as  a  result  of  an 
institution's  termination  from  the 
System  and  to  factor  such  benefits  into 
the  calculation  of  the  exit  fee.  Because 
such  b^nefits  may  not  have  met  the 
criteria  for  recordation  as  an  asset  in  the 
institution's  submitted-financial 
statements,  the  FCA  concluded  that 
such  adjustments  were  required  in  order 
for  the  exit  fee  to  be  computed  on  a  fair 
and  reasonable  basis.  The  FCA  is 
considering  eliminating  this  provision 
in  the  final  regulation  because  these 
same  adjustments  would  be  made  under 
a  fair  and  reasonableness  standard,  and 
certain  accounting  changes  make  the 
occurrence  of  these  circumstances 
unlikely  and,  therefore,  obviate  the  need 
for  this  section. 

6.  Section  611.1250 

Paragraph  (a)  of  this  section  would 
state  that  a  terminating  institution  must 
provide  for  payment,  or  assumption  by 
the  successor  institution,  of  all 
outstanding  debt  obligations.  A 
commenter  asked  whether  this 
paragraph  is  intended  to  include 
payment  to  the  FAC  addressed  in 
paragraph  (e)  of  this  section.  This 


paragraph  is  intended  to  include  all 
obligations,  including  those  obligations, 
more  specifically  described  in 
paragraphs  (b)  through  (e)  of  this 
section. 

Paragraph  (e)(2)  of  this  section  would 
provide  that  present  value  estimates 
reouired  to  be  made  by  the  FAC  would 
be  based  on  the  retail  loan  volume  of  the 
institution  as  of  the  quarter  end 
preceding  the  submission  of  the 
termination  appUcation.  A  commenter 
indicated  that  the  measurement  of  the 
retail  loan  volume  at  a  specific  point  in 
time  is  inappropriate  and  that  the 
measurement  should  instead  be  based 
on  average  accruing  loan  volumes  since 
the  debt  was  incurred.  It  was  the  FCA's 
intention  to  permit  an  averaging  of  loan 
volumes  over  a  period  of  time,  rather 
than  a  measurement  at  a  specific  point, 
but  not  to  permit  the  inclusion  in  sudi 
averaging  of  any  time  periods  after  the 

Suarter  end  preceding  the  submission  of 
le  termination  application,  on  the 
ground  that  changes  in  the  loan  volume 
that  may  be  due  to  the  termination 
process  should  not  affect  the  present 
value  estimate.  The  commenter  also 
asserted  that  the  regulation  ignored  the 
statute's  "forward-looking  concept" 
with  respect  to  the  present  value 
estimates.  This  issue  is  discussed  below 
in  connection  with  the  estimates 
required  by  proposed  §  611.1350(f). 

7.  Section  611. 12S5(d) 

Paragraph  (d)  of  this  section  would 
provide  that  the  amount  to  be  paid  to  a 
terminating  association  in  the 
retirement  of  equities  owned  in  its 
affiliated  FCB  must  be  equal  to  the  par 
value  of  the  stock  and  allocated  equities 
owned  by  the  terminating  association, 
less  any  impairment,  "at  the  date  the 
request  for  retirement  is  made  by  the 
terminating  association."  A  commenter 
stated  that  an  association  should  not  be 
able  to  unilaterally  consider  itself  a 
terminating  institution  and  thereby 
request  retirement  of  its  FCB  stock  and 
equities  in  anticipation  of  an 
impairment  of  the  bank's  stock.  The 
FCA  has  re-examined  this  provision  and 
believes  that  it  should  be  revised  to 

Erovide  that  the  value  of  the  stock  will 
9  fixed  on  the  computation  date,  since 
the  value  of  the  stock  will  affect  the 
amount  of  the  exit  fee.  The  FCA  seeks 
comment  on  this  approach. 

8.  Section  611.1270 

This  section  pertains  to  the 
continuation  of  borrower  rights  by  the 
successor  institution  and  would  provide 
that  a  terminating  institution  may  not 
reouire  a  waiver  of  applicable  borrower 
rights  provisions  as  a  condition  of 
becoming  an  equityholder  in  the 
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WMlailiig  rapilation  only  in  tna  ordaf  of 
tha  aaotancai.  would  prorida  ttMt.  with 
ra^act  to  aaccaaaor  institttttaBa  that 
baooBW  GRi.  the  snooaaaor  inatitBtioa 
mar  not  la^uixa  a  walvai  of  wnowaf 
right*  ap^ioblo  under  tha  1971  Ad 
and  FCA  lagoktiaos  to  on*,  nor  majr 
it  raqoiio  a  watvar  of  any  coatraclaal 
bonowari^ts.  a*  a  condition  of 
bacomiag  an  aquityholdar  in  tha 
successor  iastitntian.  Vfith  raqMd  to 
successor  Inatitaitions  that  aia  nc«  OFIs. 
the  InsHtutian  may  not  xaquira  a  waiver 
of  any  contractual  boROwar  ri^te  as  a 
condition  of  receiving  an  equity  interest 
in  the  successor  institution  in  exchange 
for  its  eqidty  interest  in  the  terminating 
institution;  however,  the  limits  granted 
by  the  1971  Act  and  FCA  regulations 
would  no  kngar  ^ply.  The  FCA  does 
not  see  any  InconristsnCT  betwfeen  this 
section  and  S  611.1210(d)(1).  which 
requires  disclosure  of  whether  the 
successor  institution  will  continue  to 
give  bonowets  dw  rights  granted  to 
Farm  Credit  borrowers  by  the  1971  Act 
or  regulations,  either  because  the 
sucoeseor  institution  wia  be  an  OTT.  or 
because  such  ri^ts  will  be  e»preesiy 
incorporated  into  the  loan  contract,  or 
because  the  instituti«i  freely  (^ooeea  to 
give  thoee  rights  to  its  boirowon. 

9.  Section  611.1350 

Section  611.1350  seto  forth 
requirements  for^  repeyment  of 
obUgations  by  FC8s  (HT  BCs,  or  die 
assumption  of  such  oUigatlons  by  the 
successor  institution.  A  commenter 
noted  that  references  to  Systemwide 
bonds,  Systemwide  obligations  and 
consolidated  obligations  are  somewhat 
confusing.  The  references  to 
Systemwide  bonds  were  intended  to 
include  all  debt  securities  issued  on  a 
Systemwide  basis,  pursuant  to  section 
4.2(d)  of  the  1971  Act  The  FCA  intends 
to  dwify  this  in  the  final  raguletions. 
and  also  to  make  clarifications  with 
respect  to  liability  on  consolidated 
<^ligations.  In  aniition.  a  commenter 
noted  that  individual  bank  obligations 
are  not  addressed  in  the  proposed 
regulaticms.  It  is  oonect  that  rqwyment 
of  a  terminating  bank's  individual 
obligations  are  not  provided  for. 


although  paragraph  (e)  of  tiiis  sedton 
requiree  tke  termiaating  baidE  to  make 
an  undertaking  with  raqMCt  to  tetaraM 
on  individuri  dhMgattons  issued  by 
other  FCBe  and  BCa.  The  FCA  beHevee 
that  individual  bank  obligations  iaaoed 
pursuant  to  section  4.2(brof  the  1971 
Act  should  be  required  to  be  repaid  or 
otherwise  setisfied  by  a  terminating 
bank,  since  other  beidcs  operating  under 
the  seme  title  are  liable  far  the  Inteteet 
on  the  obligirtiona.  The  FCA  aeeka 
oonnnent  on  this  issue. 

Paiayaph  (a)  of  this  section  would 
provide  mat  a  terainatiBgbank  nraat 
provide  far  the  payment  M  ell 
"outstanding  System  debt  oU^tions. 
or  the  easumpMon  of  such  liability  by 
the  successor  institotlon."  A  commenter 
asked  for  dvification  of  what  the  term 
"outstanding  Syatem  debt  obligations'* 
indudes.  The  FCA  intended  to  refer  to 
all  obll^ons  of  the  benk  in  this 
provision. 

Paragraph  0>)  of  this  sectitm  givea  a 
terminating  bank  three  optians  widi 
regard  to  how  a  terminating  bank  may 
satisfy  its  primary  liability  on 
consdidated  and  Systemwide 
obligations.  A  commenter  asked  who 
has  ai^roval  authority  over  which  ci 
the  options  (or  comUnatian  thareoQ  Is 
chosen  by  the  terminating  bank,  and 
suggested  that  the  remaining  FCBa  and 
BCs.  as  well  es  the  FCA.  be  ^ven 
epproval  authority.  The  FCA.  as  a  part 
of  the  approval  process,  will  have 
approval  authority  over  the  terminating 
bank's  proposed  treetment  of  primary 
liability  on  consolidated  end 
Systemwide  obligations.  The  FCA  is 
a%irare  of  the  importance  to  remaining 
banks  of  how  the  terminating  bank 
satisfies  its  mimary  liability  and  would 
likely  seek  the  views  of  remainingbanks 
on  this  issue.  The  commenter  fiuuier 
suggested  that  the  regulation  contain  a 
fourth  option,  permitting  "any  other 
method  acoept^le  to  f  the]  FCA  and  the 
remaining  System  banks,  taking  into 
account  the  maricet  implications  of  the 
method  selected."  The  FCA  is 
considering  edding  such  an  option, 
without  the  requirement  that  the 
method  must  be  acceptable  to  the 
remaining  banks,  and  solidts  comments 
on  this  approech  from  interested  patties. 

With  respect  to  the  option  set  roith  in 
paragraph  (b)(2)  of  this  secdon.  e 
commenter  questioned  the  meaning  of 
cancellation  of  obligations,  since  most 
SystemMride  debt  securities  have  no 
provision  for  cancellation.  The 
commenter  ia  correct  that  the 
obligations  %rould  not.  strictly  speeking. 
be  canceled.  Rather,  the  Federal  Reserve 
Bank  of  New  York  or  another  Federal 
Reserve  Bank  would,  when  instructed 
by  the  Federal  Farm  Credit  Banks 


Funding  Corporctton  of  die  purdiasB  by 
a  termlneting  hank  of  oMlgationa  tm 
which  the  hoik  is  primerify  liable,  raifaa 
the  amount  of  Hm  purdieae  wrhidi 
would  reduce  the  total  amount  of  the 
issue  otttstanding  by  the  amount  of  uM 
terminating  Mmk's  puicJieae. 

Paii^^  (d)  of  Ois  aedian  sets  forth 
the  requimnenta  far  an  agreement  to 
establish  the  tanninating  bank'a 
proportiaBato  afaare  of  any  subsaquant 
joint  and  aeeeral  liabiUty  oiUs,  in  the 
event  that  the  tacmfawiii^  bank  and  dM 
remaining  FCBa  and  BCa  era  vnabk  to 
reach  agreement  among  themaehras.  A 
commenter  requested  darifinafion  of  the 
terms  "liability  computation  date"  end 
"computation  date"  in  the  second 
sratence  in  peregrmh  (dXD  of  this 
section.  The  "UabUtty  computatiaB 
date"  is  die  date  deecribed  to  dm  first 
aentmoe  in  diis  paragranh.  and  die 
"computation  dato"  is  me  computation 
date  for  tbe  exH  fee,  as  specified  in 
$  611.1240(c)  (incorporated  fay  refarenoe 
into  subpart  Qby  {611. 1340(a)(2)).  A 
commenter  anced  who  would  make  uM 
determinationa  fat  paiauaphs  (d)  (2)  and 
(3).  The  FCA  would  make  diese 
determinatiotts.  which  are  fectual.  nd 
discretionary,  "nie  commenter  mso 
asked  for  confirmation  that  the 
obligations  that  are  the  suUed  of  Hm 
agreement  in  thia  paragEapn  do  nd 
indude  the  obligations  on  which  die 
terminating  bank  ia  primarily  Uable. 
This  is  corrad. 

Paragraph  (Q  of  this  section 
implements  recent  statutmy 
amendments  requiriiq  a  terminating 
bank  to  pay  certain  amounts  to  die  FAC 
related  to  me  repayment  of  obl^allon* 
issued  by  the  FAC  In  the  proposed 
regulation,  a  distinction  is  made  in  die 
bi^  for  oresent  value  estimates 
betvreen  die  payments  that  are  based  on 
the  average  accruing  retail  loan  volumes 
for  a  1 5-year  period  and  payments  thd 
are  based  on  accruing  retail  loan 
volumes  for  a  1-year  period.  For  the 
estimation  of  friture  peyments  based  on 
a  1-yeer  period,  the  re^pilation  would 
require  the  estimate  to  be  based  on  the 
retail  loan  volume  for  the  preceding 
year:  for  the  estimation  of  future 
payments  based  on  a  15-year  period,  the 
regulation  would  require  the  estimate  to 
be  bascKl  on  the  averege  loan  volume 
during  the  time  period  from  the  yeer 
obligations  were  issued  to  the  year  prior 
to  the  computation  date  for  the  exit  fee 
computation.  While  no  one  commented 
on  the  distinctions  made  in  the 
regulation,  one  commenter  did  assert 
that  the  "notion  of  forward-looking 
information  contained  in  the  Farm 
Credit  Ad  is  nd  captured  in  the 
proposed  regulations  *  *  '."This 
comment  is  apparently  a  reference  to 


ADB  of  total 
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the  requirement  that  estimates  of  future 

Eayments  based  on  a  15-year  period  be 
ased  on  the  average  loan  volumes 
during  the  years  subseauent  to  the 
issuance  of  the  FAC  obligations,  rather 
than  based  on  more  recent  information. 
It  was  the  FCA's  intention  to  require  the 
FAC  to  take  into  consideration  loan 
volumes  of  the  past  years  but  not  to 
require  that  the  average  of  all  those 
years  be  used  to  project  future  loan 
volumes  for  the  years  remaining  before 
the  FAC  obligations  mature.  The  FCA 
invites  comments  on  this  point. 
Furthermore,  the  FCA  is  considering 
eliminating  the  references  in  paragraph 
(f)  to  the  time  periods  on  which  the 
estimates  are  to  be  based,  thereby  giving 
the  FAC  more  flexibility  to  make  an 
appropriate  determination.  The  FCA 
also  invites  comments  on  this  approach. 

A  commenter  asked  the  FCA  to 
propose  a  definition  of  "appropriate 
discount  rate."  The  FCA  did  not  define 
this  term  in  the  proposed  regulations 
because  it  does  not  want  to  limit  the 
flexibility  of  the  FAC  to  determine  what 
would  be  appropriate  under  the  facts 
and  circumstances  that  may  exist  when 
a  bank  proposes  to  terminate  its  Farm 
Credit  status. 

B.  Examples  of  Exit  Fee  Computations 

Set  forth  below  are  sample  exit  fees 
for  an  association  terminating  alone,  an 
FCB  and  an  OFI  terminating  together, 
and  the  same  association,  FCB  and  OFI 
terminating  together.  Adjustments  of  the 
assets  and  capital  presented  are  based 
on  the  assumptions  that  the  balance 
sheets  were  not  adjusted  for  the 
expected  termination;  no  liability  to  the 
FAC  for  future  payments  has  been 
recorded  by  the  institution;  and  the  item 
described  as  "Present  value  of  FAC 
payments"  is  the  estimated  present 
value  of  future  assessments  as 
calculated  by  the  FAC. 

Example  1.  Association  terminating 
alone. 
Average  daily  balance  (ADB)  of 

association  total  assets  $357,990 

(3.703) 
Less:  Present  value  of  FAC  pay- 
ments tax  liability  due  to  an- 
ticipated stock  retirement  (7,592) 

Adjusted  ADB 346,695 

Six  percent  of  the  adjusted 
ADB  of  total  assets (20,802) 

ADB  of  total  capital 47.203 

"    (3,703) 

Less:  Present  value  of  FAC  pay- 
ments tax  liability  due  to  an- 
ticipated stock  retirement  (7,592) 

Subtotal  35.908 

Less:  Six  percent  of  adjusted 
ADB  of  total  assets (20,802) 

Exit  fee  15,106 


Example  2.  FCB  terminating  with  an 
OFI. 

This  example  is  an  exit  fee  for  an  FCB 
terminating  along  with  an  OFI.  The  FCA 
has  not  provided  an  exit  fee  calculation 
for  a  FCB  terminating  alone,  because  the 
FCB  would  have  no  capital  after 
distribution  of  allocated  and 
unallocated  equities  to  the  remaining 
associations  and  OFIs.  in  the  example 
below,  the  OFI  has  stock  of  $11,084 
invested  in  the  FCB  and  its  portion  of 
FCB  unallocated  surplus  is  $2,275  for  a 
total  of  $13, 359. 

The  FCA  notes  that  the 
supplementary  information  published 
with  the  proposed  regulations  stated 
that  only  those  specific  assets  and 
capital  of  affiliated  associations 
remaining  in  the  System  that  are 
expected  to  be  paid  out  or  distributed  to 
such  associations  by  the  terminating 
bank  are  to  be  deducted  from  the  assets 
and  capital  of  the  terminating  bank 
before  the  bank's  exit  fee  is  computed. 
However,  the  language  of  proposed 
§  611.1340  may  be  misinterpreted  to 
require  that  all  of  the  assets  and  capital 
of  the  associations  remaining  in  the 
System  be  deducted  from  the  assets  and 
capital  of  the  terminating  FCB.  In  the 
example  below,  assets  and  capital 
remaining  in  the  System  or  that  will  be 
paid  out  to  the  associations  remaining 
in  the  System  are  deducted  from  the 
FCB. 

ADB  of  total  assets  $3,794,653 

Less:  ADB  of  direct  loans  to 

associations  remaining  (3,217,673) 

Present  value  of  FAC  pay- 
ments    (68,220) 

Assets  equal  to  investments 
in  FCB  held  by  associa- 
tions remaining (210,594) 

Assets  equal  to  associations' 
proportionate  share  of 
unallocated  equities (43,228) 

Adjusted  ADB  of  total  assets  254,938 

ADB  of  total  capital 335,401 

Less:  Present  value  of  FAC 
payments  (68,220) 

Stock  and  allocated  equities 
held  by  associations  (210,594) 

Associations'  proportionate 
share  of  unallocated  equi- 
ties    (43,228) 

Remaining  capital 13,359 

Less:  Six  percent  of  adjusted 
ADB  of  total  assets (15,296) 

Exit  fee  for  FCB  0 

Example  3.  FCB  and  OFI  terminating 
with  an  affiliated  association. 
FCB  calculation: 

ADB  of  total  assets 3,794,653 

Less:  ADB  of  direct  loan 
to  associations  remain- 
ing    (2.926,901) 


Assets  equal  to  equities 
in  FCB  held  by  associa- 
tions remaining  (228.575) 

Present  value  of  FAC  pay- 
menu (68.220) 

Total  Adjusted  Assets 

of  FCB  570.957 

Combined    assets    of    FCB 

and  association: 

ADB  of  total  association 
assets 357,990 

Total  adjusted  assets  of 
the  FCB  570,957 

Less:  Elimination  of  di- 
rect note  of  terminating 
association  from  PCB  ...  (290,772) 

Elimination  of  investment 
in  FCB  stock  of  tenni- 
nating  association (22.877) 

Total   adjusted   com- 
bined assets  615.2tM 

FCB  capital  calculation: 

ADB  of  total  capital  335,401 

Payment  from  terminating 
association  fm  FCB't 
payment  to  FAC  3.703 

Less:  Present  value  of 
FAC  payments (68.220) 

Stock  and  allocated  equi- 
ties held  by  associa- 
tions remaining  (191,614) 

Proportionate  share  of 
unallocated  equities  of 
associations  remaining  .  (36.861) 

Total  adjusted  capital 

of  FCB  42,309 

Combined  capital  calcula- 
tion: 

ADB  of  total  association 
capital  less  FAC  pay- 
ments    43.500 

Adjusted  capital  of  FCB  ..  42,309 

Elimination  of  FCB  stock 
held  by  terminating  at- 
sociaHon (22.877) 

Total  combined  cap- 
ital   .*. 62,932 

Exit  fee  for  -PCB  (excess 
over  fse  charged  for  asso- 
ciation): 

Total  combined  cap- 
ital    62.932 

Less:  Six  percent  of  total 
adjusted  combined  as- 
seta  (retained  by  termi- 
nating institutions) (36,918) 

Excess  capital  over  6  per- 
cent (combined  exit 
fee) 26,014 

Less:  Association  exit  fee  (22.243) 

Exit  fee  of  the  FCB 3.772 

In  the  above  example,  the  exit  fee  for 
■the  association  terminating  alone  is 
$15,106,  but  its  fee  is  $22,243  when  it 
terminates  together  with  its  affiliated 
FCB.  The  difference  is  due  to  the 
assumption  that,  when  the  association 
terminates  alone,  the  tax  liability 
associated  with  the  retirement  of  its 
investment  in  the  FCB  is  realized  and 
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included  in  the  exit  Cm  compntatiop. 
The  auodaticHi  figures  used  in  Example 
3  are  die  same  as  Uiose  in  Exaaople  1 
except  that  the  estimated  tax  liability  of 
$7,592  is  not  deducted  from  assets  or 
capital  of  the  association.  However,  it  is 
possible  that  a  tax  liability  may  accrue 
once  the  value  of  the  investment  in  the 
terminating  bank  is  established.  Most 
such  investments  result  from  patronage 
distributions  not  previously  included  in 
the  taxable  income  of  the  tanninating 
assodaticn.  The  basis  for  non-indu^km 
of  such  patronage  distributions  is 
derived  from  an  Internal  Revenue 
Service  Ruling  71-586, 1971-2  OB.  79. 
in  which  the  IRS  took  the  position,  in 
part,  that  such  investments  did  not  have 
a  market  value  and,  therefove,  did  not 
generate  taxable  income. 

Dated:  July  16. 1993. 
Cvtk  M.  Aadenim. 

Seaetaiy.  Farm  CndH  AdauniMration  Board. 
(FR  Doc.  93-17639  FUed  7-23-«3;  •;45  am) 


DEPAfTTMENT  OF  TRANSPORTATION 

FMaral  Aviation  AfdmMatnHon 

14CFRPart39 

Podiet  No.  93  NM  84  ADl 

AlfwoftMfwaa  Olractlvaaj  BoelnQ 


Federal  Aviation 
Administration,  DOT. 
tcnott  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMMtY:  This  document  proposes  to 

revise  an  existing  airworthiness 
directive  (AO),  applicable  to  all  Boeing 
Model  747-400  series  airplanes,  that 
currently  requires  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  impose  an  operational 
limitation  that  requires  the  right  very 
hi^  frequency  [VHF]  radio 
communication  system  be  operational 
for  dispatch.  That  action  was  pronq>ted 
by  the  discovery  of  a  single  point  failure 
within  the  audio  management  unit 
(AMUl  that  will  disable  the 
transmission  functions  of  both  the  left 
and  center  VHF  radios.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  loss  of  all  VHF  radio  voice 
communication  transmission  capability. 
This  action  would  provide  an  optional 
terminating  action  for  certain  airplanes, 
which,  if  accomplished,  would 
eliminate  the  need  for  the  required  AFM 
limitation;  and  would  limit  the 
applicability  of  the  rule. 


DAllt:  Comments  must  be  received  by 

September  20, 1993. 

AOtWESSCt:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Tranq>ort 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  DodLSt  No.  93-NM- 
64-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  maybe  inspected  at  this 
location  between  9:00  a.m.  and  34)0 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  maybe 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 

TOR  niRTHEIt  MFORMATION  CONTACT:  Matt 
Wade,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton,  Washington 
98055-4056:  telephone  (206)  227-2751: 
tax  (206)  227-1181. 

SUPPISMEMTARV  MFOmMTKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dodcet  number  and 
be  submitted  in  triplicate  to  the  address 
spedfied  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  subetance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  vrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-64-AD.**  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 


AveUebOilyorNPIMe 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-64-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-^4056. 

Discuasion 

On  December  3. 1991,  the  FAA  issued 
AD  91-26-05.  Amendment  39-6116  (56 
FR  65181.  December  16. 1991). 
applicable  to  all  Boeing  Model  747-400 
aeries  airplanes,  to  require  revising  the 
FAA-approved  AirpluM  Fligjht  Manual 
(AFM)  to  impose  an  operational 
limitation  that  requires  the  right  very 
high  frequency  (VHF)  radio 
communication  system  be  operetional 
for  dispatch,  That  action  wes  prompted 
by  the  discovery  of  a  single  point  figure 
within  the  audio  management  unit 
(AMU)  that  will  disable  the 
transmission  functions  of  both  the  left 
and  center  VHF  ndios.  Currently,  two 
radios  are  required  for  airplane 
dispatch;  thne  radios  must  be  designed 
and  installed  so  that  bilure  trfone  ndio 
will  not  predude  operation  of  the  other. 
The  requirements  of  that  AD  ere 
intended  to  prevent  loss  of  all  VHF 
radio  voice  communication 
transmission  capability. 

Since  the  issuance  of  that  AD,  the 
manufiacturer  has  designed  a 
modification  of  the  AMU  that  will 
prevent  loss  of  all  VHF  radio  voice 
communication  transmission  capability. 
The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-2S-2321. 
dated  May  20, 1993,  that  describes 
procedures  for  replacement  of  tiw 
currently-installed  AMU  with  a 
modified  AMU.  The  existing  AMU  wes 
designed  with  left  and  right  VHP 
separation.  Hovrever,  the  left  and  center 
VHF  transmit  bufiier  circuits  share  an 
integrated  drcuit  chip  and  power 
supply.  A  single  failure  in  this  drcuitzy 
%trill  disable  the  transmit  function  Of 
both  the  left  and  center  VHF 
transceivers.  The  modified  AMU  has 
been  revised  to  provide  separation 
between  the  left  and  center  VHF 
transmit  drcuits  in  order  to  prevent  a 
single  failure  from  disabling  both  the 
left  and  center  VHF  transmit  frmctions. 
Implementation  of  this  modification 
will  positively  address  the  unsafe 
condition  identified  as  loss  of  all  VHP 
radio  voice  communication 
transmission  capability. 

Since  an  umstuia  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  aame 
tjrpe  design,  the  proposed  AD  would 
revise  AD  91-26-05  to  continue  to 
require  the  addition  of  a  limitation  in 
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the  FAA-approved  AFM  requiring  that 
the  right  VHP  radio  commimication 
system  be  operational  for  dispatch. 
Additionally,  the  proposed  AO  would 
provide  for  replacement  of  the 
currently-installed  AMU  with  a 
modified  AMU.  as  optional  terminating 
action  for  the  requirements  of  this  AD 
for  certain  airplanes.  If  accomplished, 
such  replacement  would  eliminate  the 
need  for  the  required  AFM  limitation. 
The  replacement  of  the  AMU  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previoiisly. 

This  proposal  would  also  limit  the 
applicability  of  the  rule  to  exclude 
aiiplanes  having  production  numbers 
RT681  and  RT682.  These  airplanes  are 
not  susceptible  to  the  xmsafo  condition, 
since  they  were  equipped  with  the 
modified  AMU  during  production. 

There  are  approximately  235  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  28  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,540. 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  the  number  of  woik  hours 
required  to  accomphsh  it  would  be 
approximately  1  per  airplane,  and  the 
cost  of  required  parts  would  be 
approximately  $313  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dodcet 
at  the  location  provided  xmder  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Saferty. 

The  Proposed  Ammdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antbority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

f  39.13    [Amended]    ^ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8116  (56  FR 
65181,  I>ecember  16, 1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  93-NM-64-AD.  Revises  AD 
91-26-05,  Amendment  39-8116. 

Applicability:  All  Model  747-400  series 
airplanes,  excluding  production  numbers 
RT681  and  RT682;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirements  of  AD  91-26-05,  Amendment 
39-8116,  paragraph  (a).  As  allowed  by  the 
phrase,  "unless  accomplished  previously,"  if 
the  requirements  of  AD  91-26-05  have  been 
accomplished  previously,  paragraph  (a)  of 
this  AD  does  not  require  insertion  of  that 
Airplane  Flight  Manual  (AFM)  limitation  to 
l>e  repeated. 

To  prevent  loss  of  all  very  high  frequency 
(VHF)  radio  voice  communication 
transmission  capability,  accomplish  the 
following: 

(a)  Within  14  days  after  December  30. 1991 
(the  effective  date  of  AD  91-26-05, 
amendment  39-8116):  Add  the  following 
statement  to  the  Limitations  Section  of  the 
FAA-approved  AFM.  This  may  be 
accomplished  by  placing  a  copy  of  this  AD 
in  the  AFM. 

"ELECTRONIC  SYSTEMS— VHF  RADIO 
VOICE  COMMUNICATIONS 

Right  VHF  radio  (VHF  R)  communication 
system  must  be  operational  for  dispatch." 

(b)  Replacement  of  the  currently-installed 
audio  management  tmit  (AMU)  of  the  VHF 
radio  communication  system  having  Boeing 
part  numbers  S220U0OO-101.  -102,  or -104, 
(Hughes-Avlcom  part  numbers  1167014-140, 


-41,  or  -142),  with  a  modified  AMU  having 
Boeing  part  number  S22OU0OO-1OS  (Hughes 
part  number  1167014-143).  in  ■cyflrdtnce 
with  Boeing  Service  Bulletin  747-23-2321, 
dated  May  20, 1993,  oonstitutea  temiinatlng 
action  for  the  raquiienMnts  of  thia  AD. 
Following  accompUshmant  of  this 
replacement,  die  AFM  limitation  required  by 
paragraph  (a)  of  thia  AD  may  be  ramoved. 

(c)  As  of  the  afltacti  ve  date  of  this  AD,  no 
AMU  having  Boeing  part  numbers 
S220U000-101,  -102,  or  -104  (Hughet- 
Avicom  part  numbers  1167014-140,  -141,  or 
-142),  shall  be  installed  on  any  airplane, 
unless  the  requirements  of  paragraph  (a)  of 
this  AO  have  been  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Opmton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  whera  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on  )uly  20, 
1993. 

Suzanne  E.  Stevena, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  93-17651  Filed  7-23-93;  8:45  am) 
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14  CFR  Raft  39 

[Docket  No.  93-NM-74-AD] 

Airworthiness  Directives;  Corporate 
Jets,  Limited  (formerly  British 
Aerospace).  Modal  B  Aa  1 25-«00A 
Series  Airpllanaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  projxwed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Corporate  Jets,  Limited,  Model 
BAe  125-800A  series  airplanes.  This 
proposal  would  require  replacement  of 
the  existing  forward  cabin  door  retainer 
catch  assembly  located  in  the  upper 
luggage  bay  shelf  with  a  new.  improved 
forward  cabin  door  retainer  catch 
assembly.  This  proposal  is  prompted  by 
reports  which  indicate  that,  under 
certain  conditions,  the  forward  cabin 
door  could  be  forced  to  the  closed 
position  and  held  closed.  The  actions 
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specified  by  the  propoeed  AD  are 
intMidBd  to  pce»ent  the  forwwd  cabin 
interior  door  Eroin  cIosinR  dorine  tueon 
and  landing,  wfaicfa  could  iinpeaw  or 
hinder  tba  ability  of  passengen  and 
crew  to  exit  through  the  nudn  entrance 
door  during  an  emergeocy  evacuatioo. 
DATES:  Comments  must  be  leoeived  by 
September  20. 1903. 
AOOncssCS:  Submit  comflaects  in 
triplicate  to  &e  Federal  Aviation 
Administration  (FAA).  Tnmsport 
Airplane  Directorate.  ANM>103. 
Attention:  Rules  DociLet  No.  03-NM- 
74-AD.  1601  Und  AveniM.  SW.. 
Ranton.  Washinoton  980SS-40S6. 
Comments  may  be  inspected  at  this 
location  betvfeen  9  am.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidajrs. 

The  service  inficwmation  rafaranced  in 
the  proposed  rule  may  be  obtained  from 
Corporate  Jets.  Inc.  22070  Broderick 
Drive.  Sterling.  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorete. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  RMTMER  MFOfMAlKM  CONTACT: 
Stephen  Slotte,  Aeroq>eca  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  980S5-4056;  telephone 
(206)  227-2797:  tax  (206)  227-1320. 

8UPW  mniTAWY  ■yOWMATION: 

Commenta  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  oo  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  dunged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propoeed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rulee  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubKc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rulee 
Docket 

Commenten  willing  the  FAA  to 
acknowladge  receipt  of  their  comments 
submitted  in  reeponse  to  this  notice 
must  submit  a  swf-addrassad.  stamped 


poatcard  on  which  the  following 
statamant  is  mad*:  "Commenta  to 
Docket  Number  93-MKi-74-Aa''  The 
poatcard  will  be  date  stamped  and 
returned  to  the  commentar. 

AvailaMlity  of  NFKMs 

Any  person  may  obtain  a  copy  of  diis 
NPRM  by  submitting  a  raqueet  to  the 
FAA.  Transport  Airplane  Directorate. 
ANKf-103,  Attention:  Rules  Docket  No. 
93^4M-74-AD.  1601  Und  Avenue. 
SW..  Renton.  WaahlngtOB  0a0SS-t0S6. 

Discussion 

The  Qvil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  fbr 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Corporate  lets,  limited. 
Model  BAe  125-800A  series  airplanaa. 
The  CAA  advises  that  there  have  been 
reports  which  indicate  that,  under 
certain  conditions,  the  forward  cabin 
door  could  be  forced  to  the  doeed 
position  and  held  doaed.  During  taxi 
maneuvere  and  flight  in  turbulent  air. 
the  crockery  drawer  located  on  the 
right-hand  side  of  the  cabin  vestibule 
may  spring  open.  The  existing  door 
retainer  catch  located  on  the  upper 
luggage  bay  shelf  may  not  effectively 
hold  the  door  open  against  the  force 
exerted  by  the  crodcery  drawer.  With 
the  crodury  drawer  open,  it  is  not 
possible  to  open  the  forward  cabin 
interior  door.  This  condition,  if  not 
corrected,  could  result  in  the  forward 
cabin  interior  door  closing  during 
takeoff  and  landing,  which  could 
impede  or  hinder  the  ability  of 
passengen  and  crew  to  exit  through  the 
main  entrance  door  during  an 
emergeocy  evacuation. 

Coiporate  Jets.  Limited,  has  issued 
Service  Bulletin  SB.25-6»-25A440A. 
dated  August  19. 1992.  that  describes 
procedures  for  aocompliahment  of 
Modification  Na  2SA440A.  which 
entails  replacement  of  the  existing 
forward  cabin  door  retainer  cetch 
assembly  located  in  the  upper  luggege 
bay  shelf  with  a  new,  improved  forward 
cabin  door  retainer  catch  assembly.  The 
CAA  classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement  Fureuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA.informed  of 
the  situation  deecribed  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  i 


for  products  of  diis  type  design  tfiaA  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  tfie  same 
type  design  ragtstered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  forward 
cabin  door  retainer  cetch  assembly 
located  in  the  upper  higgage  bay  shelf 
with  a  new.  improved  forward  caUn 
door  retainer  catdi  assembly.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  vrith  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  houn  per 
airplane  to  accompUdi  the  proposed 
actions,  and  that  me  average  labor  rate 
is  S55  per  work  hour.  The  cost  of 
required  parts  is  expected  to  be 
negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  oo 
U.S.  operaton  is  estimated  to  be  $550, 
or  $110  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yat 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  auostantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  naticmal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Thetafora. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  suffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291;  (2)  is  not  a  "s^nifioant 
rule"  under  the  DOT  Regulatory  PoUdas 
and  Procedures  (44  FR  11034,  Febrtiary 
26. 1979):  and  (3)  if  proraulgatod,  wiU 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  smiall  entities  under  the 
criteria  of  the  Regulatory  FlaxttuU^  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  thia  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contecting  the  Rules  Docket 
at  the  locetion  provided  under  the 
caption' 
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U«t  of  8ub|Mts  In  14  CFR  Part  30 

Air  transportation,  Airoalt.  Aviation 
safsty.  Safety. 

The  Propoaad  Aiandmeat 

Accordingly,  pursuant  to  the 
authority  delated  to  ma  by  the 
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Administrator,  the  FedCTsI  Aviation 
Administration  proposes  to  amend  14 
CFR  pert  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  dtation  for  part  39 
continues  to  read  at  follows: 

Authority:  49  U.S.C.  App.  t354(a).  1421 
and  1423;  49  U.S.Q  106(g}:  and  14  CFR 
11.89. 

139.13    (Anwndetfl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Carporate  J«ts.  Limitad  (Fanurly  Britiih 
Aerospace):  Docket  93-NM-74-A£k 

Apfdieabrnty.  Model  BAe  125-800A  series 
airpianss.  as  listed  in  Ckirparate  Jets«  Limited, 
Servka  Bulletin  SB.25-68-2SA440A.  dated 
August  19. 1992;  certificated  in  any  category. 

CompUaace:  Required  as  iiidicated,  u^ess 
accomplished  previously. 

To  prevent  the  forward  cabin  door  bom 
closing  during  takeoff  and  landing,  i^ttch 
could  impede  or  hioder  the  ability  of 
passengers  and  crew  to  exit  tlirougfa  the  main 
entrance  door  during  aa  •morgoDcy 
evacuatioB.  acoampiiib  the  fiallowiag: 

(a)  Within  180  days  after  the  eflsctive  date 
of  this  AD,  replace  die  existiDg  forward  cabin 
door  retainer  catch  asisembly  located  in  the 
upper  luggage  bay  shelf  with  a  new, 
improved  forward  cabin  door  retainer  catch 
assembly.  Modification  No.  25A440A,  in 
accordance  with  Qirporate  Jets,  Limited, 
Service  Bulletin  SB.25-S8-25A440A,  dated 
August  19, 1992. 

(b)  As  of  the  endive  date  of  this  AD,  no 
person  shall  install  a  catdi  tamabtf  having 
part  nunriwr  2&-U^lS9S  on  any  akplane. 

(c)  Aa  alteraabTe  method  of  compliaBce  or 
adjmtment  of  the  compliance  time  that 
provides  an  accaptabla  level  of  ^isty  aay  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  timmgh  an 
appropriate  FAA  Principal  Matetenaace 
Inspector,  whonMy  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Blanch.  ANM-113. 

Nate;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

fd)  Special  fi^it  paBtnits  may  be  iaaaad  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  locaticMi  where  the 
requirements  of  this  AD  can  be 
accomplirited 

Issued  in  Renton,  Washington,  on  July  20^^ 
1993. 

Snianne  E.  Stevens, 
Acting  Managpr.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-17652  Filed  7-23-93;  8:45  am] 
■UMQ  cooc  4aia-t»# 
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{DoeicM  No.  a2-IIM-154-Aiq 

AlnvortMoMS  CNracMvw;  Foklwr 
Model  F2f  Itorli  0100  ScriM  AirpiMM* 

AGENCY:  Federal  Aviaticm 
AdministraticHi,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopmiing  of 
comment  period. 


;  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AO),  applicable  to  certain  Fokker 
Modri  F28  Mark  0100  series  airplanes, 
that  would  have  required  replaoament 
of  the  bypass  valve  assemblies  in  the 
hydraulic  systems  1  and  2  return  filters. 
That  proposal  was  prompted  by  a  report 
that  a  loose  bypass  valve  seal  of  the 
hydraulic  system  return  filter  assembly 
became  |anuned  and  caused  increased 
pressure  in  the  return  system,  resuUing 
in  insuffici«)t  clearance  in  the  brake 
unit  and  subsequent  overheated  brakes 
and  blown  tires.  This  action  revises  the 
proposed  rule  by  expanding  the 
applicability  of  the  existing  rule  to 
indude  an  additiixial  airplane  and  by 
adding  additional  lequiremMits  for  that 
airplane.  The  actions  specified  l^  this 
proposed  AD  are  intended  to  prevent 
the  occurrence  of  overheated  brakes  and 
UoMm  tires,  which  would  lead  to  loss  of 
bnking  performance  and  may  cause  the 
loss  of  directional  control  of  the 
airplane  while  it  is  on  the  ground. 

DATES:  Comments  must  be  received  by 
September  3, 1993. 

ADDRESSes:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Ruhs  Dodwt  No.  92-NM- 
154-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  pjn., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  th»  FAA.  Transport 
Airplane  IXrectorate,  1601  Lind 
Avemie,  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1001  Lind  Avetrae,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-132a 


Comments  Invited 

Intecestad  persons  are  invited  to 
partidpaita  in  the  maUng  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  destre.  Communtcations  sbaJI 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  addsMS 
spodfied  above.  All  communicatione 
received  on  or  before  the  closing  date 
for  cooMnents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnie  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  ovwall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  commmts 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intefestad  persons.  A  report 
snmmorixing  each  FAA-pubhc  contact 
concerned  with  the  snb^anoe  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wisfainf  the  FAA  to 
ackaowladge  receipt  of  their  comments 
submitted  in  response  to  this  notica 
BBust  submit  •  s^addresaed,  stamped 
postcard  oa  which  the  follovring 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-154-AD."  Tb* 
postcard  will  be  date  stamped  and 
returned  to  the  commenter . 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
92-MM-154-AD.  1601  Lind  Avoiue, 
SW..  Renton.  Washington  98055-4056. 

Discuaaion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certsdn  Fokker  Model  F28  Mark  0100 
series  airplanes,  was  published  as  a 
notice  <A  proposed  rulemaking  (NPRM) 
in  the  Federal  i agister  on  November  25. 
1992  (57  FR  55483).  That  NPRM  would 
have  required  replacement  of  the  bypass 
valve  assemblies  in  the  hydraulic 
^rstems  1  and  2  return  fiiters.  That 
NPRM  was  prompted  by  a  report  that  a 
loose  bypass  valve  seal  of  the  hydraulic 
system  return  filter  assembly  becaow 
lammed  in  the  outlet  of  the  filter  unit 
This  blocked  Ae  return  flow  to  the 
hydraulic  rseervoir.  causing  increased 
peesinre  in  the  return  system  during  the 
selection  of  sub-systems.  Conseouently. 
there  was  insuffideet  running  clearance 
in  the  brake  unit  '•suiting  La 
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overheated  hnke*  end  bkmn  tine.  That 
condition,  if  not  conected,  could  resuh 
in  the  occurrence  of  overheated  brakei 
and  blown  tirea.  which  would  lead  to 
loas  of  leaking  parformance  and  may 
cauae  the  lose  at  directional  control  of 
the  airplane  while  it  ia  on  the  sround. 

Since  iaauanca  of  that  NPRM.  Fokker 
haa  issued  Revision  2  to  Service 
BuUetin  SBFlOO-29-021,  dated 
December  22, 1992.  This  revision  of  the 
service  bulletin  adds  an  airplane  to  its 
effactivity  listing.  For  that  airplane. 
Revision  2  describes  procedures  for 
removal  of  the  currently  installed 
bypass  valve  assembly  in  the  hydraulic 
system  1  return  filter  and  installation  of 
an  improved  assembly.  The 
Ri)ksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  The 
Netherlands,  classified  this  revised 
service  bulletin  as  mandatory. 

The  FAA  has  determined  that  one 
additional  airplane  is  subject  to  a  loose 
seal  in  the  hydraulic  system  1  return 
filter,  which  could  result  in  overheated 
brakes  and  blown  tires,  and  subsequent 
loss  of  braking  performance  and  may 
cause  the  loss  of  directional  control  of 
the  airplane  while  it  is  on  the  ground. 
Therefore,  this  proposed  AD  has  been 
revised  to  require  not  only  the 
previously  proposed  replacement  of  the 
bypass  valve  assemblies  in  the 
hydraulic  systems  1  and  2  return  filters 
on  all  other  affected  airplanes,  but  also 
the  removal  of  the  currently  installed 
bypass  valve  assembly  in  the  hydraulic 
system  1  return  filter  on  the  one 
^ditional  airplane  and  Installation  of 
an  improved  assembly.  These  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  revised  service 
bulletin  described  previously. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
ad(htional  opportunity  for  public 
comment. 

For  clarification  purposes,  the 
wording  of  this  supplemental  NPRM 
that  describes  procedures  for 
"replacement"  of  the  b>'pass  valve 
assemblies  in  the  hydrauUc  systems  1 
and  2  return  filters  has  been  revised  to 
refer  to  "removal"  of  the  currently 
installed  bypass  valve  assemblies  in  the 
hydraulic  systems  1  and  2  nitum  filters 
and  "installation"  of  improved 
assemblies. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  include  an 
additional  airplane  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD. 
The  FAA  estimates  that  40  airplanes 
of  U.S.  registry  would  be  affected  by  tiiis 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 


to  accomplish  the  propoaed  actiont.  and 
that  the  average  lab«  rate  is  $55  per 
woric  hour.  Rmiuired  parts  Kvoukl  be 
supplied  by  the  parte  manufacturer  at 
no  cost  to  operators.  Baaed  on  theae 
figures,  the  total  cost  impact  of  the 
propoaed  AD  on  U.S.  operators  is 
estimated  to  be  $2,200.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  (Ustribution  of 
power  and  reaponsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparaticm  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

Llat  orSubjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authartty:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  92-NM-1S4-AD. 


AppUcoUf/ty:  Model  F28  Mark  0100  series 
aliplaner,  serial  numben  11244  through 
11363.  inclusive,  and  11408;  certificated  fai 
any  categpry. 

Complkmee:  Required  as  indicated,  unless 
ecoomplished  previously. 

To  prevent  the  oocuirence  of  overheated 
brakes  and  blown  tires,  which  would  lead  to 
km  of  braking  perfonnance  and  may  cause 
the  loss  of  directional  control  of  the  airplane 
while  it  Is  cm  the  ground,  accomplish  the 
following: 

(a)  For  the  airplane  having  serial  number 
11406:  Within  7  months  after  the  eCEsctive 
date  of  this  AO,  remove  the  hydrauUc  system 

1  return  filter,  having  part  number  QA0577S: 
and  Install  an  improved  system  1  return 
filter,  having  part  number  QA07236:  hi 
accordance  with  Fokker  Seivice  Bulletin 
SBFlOO-29-021,  Revision  2,  dated  December 
22, 1992. 

(b)  For  the  airplanes  having  serial  number 
11244  through  11363,  inclusive:  Within  7 
months  after  the  effsctive  date  of  this  AD. 
remove  the  hydraulic  systems  1  and  2  return 
filters,  having  part  numbers  QA05775  and 
QA05777,  respectively:  and  install  improved 
systems  1  and  2  return  filters,  having  part 
numbers  QA07236  and  QA07237, 
respectively:  In  accordance  with  Fokker 
Service  Bulletin  SBFlOO-29-021,  Revision  1. 
dated  July  3. 1992:  or  Revision  2.  dated 
December  22. 1992. 

(c)  As  of  the  effiective  date  of  this  AD,  no 
person  shall  install  hydraulic  systems  1  and 

2  return  filters,  part  numbers  QA0S77S  and 
QA05777.  respectively,  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adJTistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  %vith  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on  July  20. 
1993. 
Sasanne  E.  Stevene. 

Acting  Manager,  Tmnsport  Airplane 
Dinctorate,  Aircrafi  Certification  Service. 
(FR  Doc.  93-17653  Filed  7-23-93;  8:45  am] 
COOK  saie-is-r 
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ATM  llMlMcayQfM,  DfckhfwoA 
Munidpirf  Airport,  DteklfMon,  NO 

AGENCY:  Federa)  ATiation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rutemaking. 


SUMMMIV:  This  proposed  rale  ^ 
modify  the  contrat  zone  and  tnnsitkin 
are  at  Dickmsm  Muaidpa)  Aivport, 
Dickinson,  ND,  to  accommodate 
establishment  of  ILS  runway  32,  and 
Nondirectional  Beacon  (NDB)  runway 
32  Standard  Instrument  Approach 
Procedures  (SIAP).  The  tntoided  affect 
of  this  action  is  to  provide  segregation 
of  aircraft  using  instnunent  q;>proech 
procedures  in  instrummit  conditioBs 
from  other  aircraft  operating  m  visual 
weadier  conditions. 
DATES:  Comments  must  be  received  on 
or  before  Aogost  23, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Cbrmsel  AGL-7,  Rules 
Docket  No.  93-ALG-7.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018.  The 
official  docket  may  be  examined  in  die 
Office  of  the  Assistant  Chief  Counsel, 
Federal  Aviation  Adnrinistration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Brandt.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 
FOR  PURTMER  MFOflMATION  CONTACT: 
Douglas  F.  Powers,  Air  TrsfBc  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (312)  694-7588. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatoiy 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 


FAA  to  ackBowlai^*  racaqit  of  their 
comments  ob  this  notice  Boel  subaail 
with  thoao  comments  a  saU-eddrasaed. 
stamped  postcard  oa  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-7.''  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  r-nmmuirimtfgm 
received  on  or  before  the  specified 
closing  dale  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
subaaitted  wiU  be  avail^le  kr 
examination  in  the  Rules  Docket,  PAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  ChielCounsel,  2300  East 
Devon  Avenue,  Des  F^nes,  Illinois 
both  b^ore  and  after  the  closing  date  k» 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  ckxiLet. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  die  Federal 
Aviation  Administration.  Office  o# 
Public  Aiffiurs,  Attention:  Public  Inquiry 
Center,  APA-220. 800  Independence 
Avenue,  SW.,  WashingtcMi,  DC  20591,  or 
by  calUng  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  Na 
11-2A,  which  describes  the  apf^cation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  put  71)  to 
modify  the  control  sone  and  transition 
area  at  Dickinson  Municipal  Airpwt, 
Dickinson.  ND.  to  accommodate 
establishment  of  ILS  runway  32.  and 
NDB  runway  32  SIAP.  The  radius  of  the 
control  zone  remains  the  same  with  the 
addition  of  a  7-nule  extension  to  the 
southeast.  The  radius  of  the  transition 
area  remains  the  same  with  the  addition 
of  a  14-raile  extension  to  the  southeast 

The  development  of  this  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
prooadure  would  be  contained  within 
controlled  airepace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  would 
enable  pilots  to  circumnavigate  the  area 
in  order  to  compfy  with  applicable 


visual  flight  rvie  paqBireraeots.  The 
coordinattae  for  tiiis  aii^acB  dedcat  am 
based  SB  North  AmaricaB  Datum  83. 
Contit}>  sones  are  pobBshed  in  §  71.171 
of  FAA  Order  7400.7A  dated  November 
2. 1992.  and  effiactive  November  27, 
1992.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  Transition 
areas  are  published  in  $  71.181  of  FAA 
Order  7400. 7A  dated  November  2. 1092, 
and  effective  November  27. 1992.  which 
is  incorporated  bv  reference  in  14  CFR 
71.1.  The  Control  Zone  and  transitiaa 
area  listed  in  this  document  would  be 
published  subseouently  in  the  Order. 
The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
estaolished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  h. 
therefofB— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regiuatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpeted 
impact  is  so  mininuL  Since  this  is  a 
routine  matter  that  will  onfy  afRsd  «r 
traffic  procedures  and  air  navigation,  if 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexftiihty  Ad. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference,  Transition 
areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71HAMENDE0) 

The  authority  citatioa  for  14  CFR  part 

71  continues  to  read  as  follows: 

Authority:  49  VS.C.  app.  1348(ak  USAlfi. 
1510;  E.0. 108S4,  24  FR  9S65,  3  C7R.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

fTI.I    [Amandad) 

2.  The  incorporation  by  reference  in 
14  CFR  17.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992.  is  amended  as 
follows: 

Sectiom  7t.171    Datgnatiom 


AGL  NDCZ  DidmMB,  ND  [Raviaad} 
Dickinsoa  Munidpal  Airport.  NO 
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(lat  46*4r4a"  N,  long  wzuB'aor  Vt) 

Within  ■  4.4-iiiil«  ndius  of  CMdclnson 
Municipal  Airport:  and  witliin  1.4  milM  mch 
•ida  of  tlw  150  bavim  from  the  airport 
extanding  from  tha  4.4-mila  radius  to  7  milet 
KWthaaat  of  tha  airport.  This  control  toae  is 
aCbctiva  during  tha  spadfic  dataa  and  timas 
aatablishad  in  advanca  by  a  Notica  to 
Airman.  Tha  effisctiva  dataa  and  timas  will 
tharaaftai  ba  continuously  publlshad  in  tha 
Airport  Facility  Diractory. 

•  •        •        •        • 

Section  7}.  101    Designation 

•  •        •        •        • 

AGL  NDTA  Dkldnaea  ND  [Xa^risad] 

DickinaoD  Municipal  Airport.  ND 

(Ut  46Mr48"  N.  long  10r48'00*  W) 
Dicldnaon  VORTAC  (lat.  46*S1'36''  N.  long 
iOa'ABTlS"  W) 
That  airspace  upward  from  700  feat  above 
the  surface  within  an  8.3-mile  radius  of  the 
Didunson  Municipal  Airport  and  within  4 
milaa  each  side  of  the  150*  bearing  from  the 
airport  extending  from  the  8.3-mile  radius  to 
14  miles  southeast  of  tha  airport,  and  that 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  a  25.2-mile  radius 
of  the  Didunson  VORTAC  extending 
dodcwise  from  the  Diddnson  VOirrAC  214 
radial  to  the  Dickinson  VORTAC  093*  radial, 
exduding  that  airspace  within  the  Didiinson 
Munidpal  Airport.  ND.  Control  Zone. 

Issued  in  Das  Plains.  Illinois  on  luna  23. 
1993. 

|a^  P.  CapriaiB. 
UanagBT.  Air  Traffic  Division. 
IFR  Doc  93-17734  Filed  7-23-93: 8.45  am) 
■UMO  coot  4a«a-t9-ai 


14CFRPart71 

(AteapM*  Doekat  No.  93-ANE-19] 

Propoeed  Alrapace  Updete  for  the  New 
Engiend  Region 

AOCNCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  wquld 
update  certain  control  zones  and 
transition  areas  in  the  New  England 
Region.  This  action  is  prompted  by  a 
review  of  control  zones  end  transition 
areas  in  the  New  England  region  for 
conformity  with  the  requirements  of  the 
United  States  Standard  for  Terminal 
bistrument  Procedures  (TERPS).  This 
action  is  necessary  in  order  to  keep  the 
control  zones  and  transition  areas  in  the 
New  England  region  operationally 
current. 

DATES:  Comments  must  be  received  on 
or  before  August  24, 1993. 
APOnCBOEI.  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Mana^ment  Branch,  Air  Traffic 


Division.  New  England  Region,  Docket 
No.  93-ANE-19,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299. 

The  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
New  England  Region.  Federal  Aviation 
Adminiirtratitm.  12  New  England 
Executive  Paric.  Burlington.  MA  01803- 
5299.  weekdays,  except  Federal 
holidays,  between  the  hours  of  8  a.m. 
and  4:30  p.m. 

RW  FURTHER  MPORMATKM  CONTACT: 
Charles  M.  Taylor.  Airspace  Specialist, 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park. 
Burlington,  MA  01803-5299; 
Telephone:  (617)  238-7532;  Facsimile: 
(617)  272-0395. 

SUPPLEMENTARY  MFORMATXM: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental.  and  energy*related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  "ADDRESSES".  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANE-ig."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


ATaUability  orNPRM*8 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  ANE-7. 
Federal  Aviation  Administration.  12 
New  England  Executive  Parii. 
Burlington,  MA  01803-5299. 
Communications  must  identify  the 
notice  numbw  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  alao 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
update  certain  control  zones  and 
transition  areas  in  the  New  England 
Region.  This  action  is  promptMl  by  a 
review  of  control  zones  and  transition 
areas  in  the  New  England  region  for 
conformity  with  the  requirements  of  the 
United  States  Standard  for  Terminal 
Instrument  Procedtues  (TERPS).  That 
review  of  control  zones  and  transition 
areas  in  the  New  England  region 
revealed  the  need  to  expand  the  radius 
of  some  areas  to  account  for  rising 
terrain  in  the  vicinity  of  the  airport 
serving  those  areas,  add  and  delete 
departure  and  arrival  extensions  to 
conform  areas  to  new  updates  in  IFR 
approach  and  departure  procedures, 
decrease  the  radius  of  some  areas  due  to 
published  visual  departure  procedures, 
make  minor  editorial  changes,  and 
delete  one  transition  area. 

The  review  of  the  control  zones  and 
transition  areas  in  the  New  England 
region  revealed  a  need  to  increase  the 
radius  of  following  areas  to  accotmt  for 
rising  terrain  in  the  vicinity  of  the 
airport. 

Control  Zones 

Bridgeport.  CT 
Danbuiy.  CT 
Groton.  CT 
Hartford.  CT 
New  Haven.  CT 
Houlton.  ME 
Presque  Isle.  MB 
Bedford.  MA 
Beverly.  MA 
Lawrence.  MA 
Norwood,  MA 
Westfield,  MA 
Concord.  NH 
Lebanon,  NH 
Nashua.  NH 
North  Kingston,  RI 

Transition  Areas 

Bridgeport.  CT 
Chester,  CT 
Danbury,  CT 
Danielson,  CT 


Groton,  CT 
Hartford,  CI 
Madison,  CI 
Meriden,  CI 
New  Haven, 
Oxford,  CT 
Willimantic 
Windsor  Lo( 
Auburn,  ME 
Bangor,  ME 
Belfart,  ME 
Biddeford.  N 
Brunswick,  1 
French  ville; 
Fryeburg,  M 
Greenville.  I 
Houlton,  Ml 
Lincoln,  ME 
Machias,  ME 
MilHnocket. 
Norridgewot 
Old  Town,  N 
Pittsfield,  M 
Portland.  MI 
Presque  Isle. 


Windsor  Lod 
Brunswick,  k 


Meriden.  CT 
^4ew  Haven, 
Windsor  Lod 

Autxjm,  ME 
Brunswick,  M 


Marshfiek),  M 
Palmer,  MA 
Pittsfield,  MA 
Provir>cetown 


UMI 
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Groton,  CT 
Hartford,  CT 
Madison,  CT 
Meriden,  CT 
New  Haven,  CT 
Oxford,  CT 
Willimantic,  CT 
Windsor  Locks,  CT 
Auburn,  ME 
Bangor,  ME 
Belfast,  ME 
Biddeford,  ME 
Brunswick,  ME 
Frenchville*.  ME 
Fiyeburg,ME 
Greenville,  ME 
Houlton,  ME 
Lincoln,  ME 
Machias,  ME 
Millinocket,  ME 
Norridgewock,  ME 
Old  Town,  ME 
Pittsfield.  ME 
Portland.  ME 
Presque  Isle.  ME 


Prinoston,  ME 
Rockland,  ME 
Sanfbrd,  ME 
WaterviUe,  ME 
Boston,  MA 
Great  Barrington,  MA 
Hopedale,  MA 
Mansfield,  MA 
Northampton,  MA 
Southbridge,  MA 
Taunton,  MA 
Westfield,  MA 
Concord,  NH 
Koene,  NH 
Manchester,  NH 
Nashua,  NH 
Westerly,  RI 
Burlington,  VT 
Lyndonville,  VT 

In  addition,  updates  to  IFR  departure 
and  approach  procedures  at  some 
airports  may  require  additions  or  allow 
deletions  from  the  controlled  airspace 
intended  to  contain  aircraft  departing 


from  or  arriving  at  those  airports  under 
IFR.  New  or  updated  IFR  approach  and 
departure  procedures  may  require 
redefinition  of  the  affacted  control  zones 
or  transition  areas  based  on  navigation 
facilities  such  as  non-directional  beacon 
(NDB).  very  high  frequency  omni- 
directional range  (VOR),  distance 
measuring  equipment  (DME),  tactical  air 
navigation  (TACAN),  combination  VOR 
and  TACAN  fadliUes  (VORTAC).  area 
navigation  (RNAV),  and  instrument 
landing  system  (ILS)  and  associated  its 
associated  eqtiipment,  outer  marker 
(OM),  locator  outer  marker  (LOM).  or 
middle  marker  (MM).  The  following 
control  zones  and  transition  areas  in  the 
New  England  Region  require  updating 
for  this  reason  in  addition  to.  and  in 
some  cases  on  con}tmction  with, 
increases  in  the  area  radius  due  to  rising 
terrain  in  tlie  vicinity  of  the  associated 
airports: 


Control  zone 

Windsor  Locks.  CT 

Brunswick,  ME  

Presque  isJe.  ME 

Lebanon.  NH 

Manchester,  NH 

Nashua.  NH 

Portsmouth,  NH ;.. 

Beverty.  MA 

Lawience.  MA 

WostfiekJ,  MA 

Burlington,  VT  

North  Kingston.  RI 

Providar>ce.  RI  

Montpelier,  VT 


Reason  for  update 


Add  extenskxi  due  to  revision  of  VOR  or  TACAN  Runway  (RWY)  15  approach. 

Change  refererx»s  to  Brunswick  Navy  VORTAC  or  Brunswk:k  htevy  TACAN  In  antk:ipation  of  tte  decom- 
rnissioning  of  the  Brunswk*  ftevy  VORTAC. 

Revise  description  of  southeast  oxtenskxi  »or  ILS  RWY  1  approach,  deieta  description  lor  northwest  exten- 
sion due  to  IrKreased  radkjs. 

Increase  radius  due  to  published  departure  procedure. 

Shorten  northwest  extension  due  to  revision  of  VOR/DME  RWY  17  approach. 

Increase  wklth  of  extension  for  VOR-A  approach. 

Delete  extensions  due  to  revision  of  approach  procedures. 

Redefine  control  zone  extenskx)  using  the  Topsfiekj  NDB. 

Delete  extensions  due  to  updates  for  the  VOR  RWY  23  approach. 

Redefine  and  Increase  northeast  extenskxi  and  add  southern  extenston  due  to  publshed  departure  proce- 
dure and  &mendnr>ent  to  NDB  RWY  20  approach. 

Delete  southeast  extension  as  It  is  no  tonger  required  because  of  the  published  departure  procedure,  and 
add  northwest  extenston  for  HI-TACAN  RWY  15  approach. 

Increase  radius  for  ILS  RWY  16,  VOR/DME  RNAV  RWY  34.  and  VOR-A  approaches,  «id  delele  separate 
definition  for  extension  because  it  lies  entirely  within  the  increased  radius. 

Redefine  control  zone  extensions  to  allow  for  North  Kingston,  RI  Control  Zone. 

Add  departure  extenskm  for  RWY  23  for  the  published  departure  procedure,  and  add  anfval  extenston  for 
ILS  Approach  RWY  17. 


Transitton  area 

Meriden,  CT  

New  Haven,  CT 

Windsor  Locks,  CT 

Autxjm,  ME  

Brunswick,  ME 

Fryeburg,  ME  

Greenville,  ME 

Lincoln,  ME 

NorrWgewock.  ME 

Presque  Isle.  ME 

Rangeley,  ME  

Sanford,  ME .„... 

Fall  River.  MA  

Falmouth,  MA 

MarshfieW,  IMA „ 

Palmer,  MA  

Pittsfield.  MA 

Provincetown,  MA 


Reason  for  update 


Redefine  extenston  due  to  updates  for  the  VOR  RWY  36  approach. 

Increase  radius  due  to  updates  for  the  ILS  RWY  2,  VOR  RWY  2  and  VOfV-A  i^)pfoaches. 

Delete  separate  definittons  for  extenstons  that  lie  entirely  within  the  increased  radtos,  and  add  extenston  for 

reviston  to  instrunr>ent  approaches. 
Redefine  extensions  due  to  amendment  of  ILS  and  NDB  RWY  4  approaches. 
Change  references  to  the  Bnjnswick  Navy  VORTAC  to  the  BrunswKk  Navy  TACAN  due  to  (he  antkapated 

decommistoning  of  Ihe  Bnjnswk*  Navy  VORTAC,  and  add  eastern  extenston  for  VOfVDME  RWY  25  ^ 

proach  to  Wiscasset  Airport 
Increase  radius  and  add  northwest  extension  due  to  published  departure  procedure. 
Add  northwest  extenston  due  to  published  departure  procedure. 
Redefine  north  extenston  to  contain  NDB  RWY  17  approach. 
Add  north  extenston  for  VOR/DME  RWY  3  approach. 
Redefine  the  southeast  extenston  for  ILS  RWY  1. 
Increase  extenston  due  to  update  to  NDB-A  approach. 

Add  southwest  extenston  and  redefine  northeast  extenston  due  to  ILS  RWY  7  approach. 
Delete  the  northeast  extenston  due  to  updates  for  the  NDB  RWY  24  approach. 
Updates  descriptton  due  to  antKipated  decommisstoning  of  Hyannis  VORT/SC  and  canceUatton  of  VOR-A 

Approach  at  Chatham  Airport. 
Detote  extenston  due  to  aniendment  of  NDB  RWY  6  approach. 
Updates  extension  due  to  amendment  of  NDB  RWY  4  approach. 
Reduce  radius  due  to  published  departure  procedure. 
Add  northeast  extension  and  increase  size  of  southwest  extenston  due  to  updates  for  ILS  RWY  7,  NDB 

RWY  25,  and  NDB-A  approaches. 
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di»  to  upMM  tor  tw  VOR  RWY  16  «id  LOG  RWY  22  i^jpRMChM. 

dM  to  updatot  tor  tw  IL8  RMOT  16.  VOfVDME  RNAV  RWV  34.  and  VOR-A  ap> 


dua  to  updatoa  tor  tia  VOA-B  appraach. 
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Tha  PAA  al»  propoaat  cfaangat  to  tha  dascriptiaiu  of  tha  ft^owing  control  anaa  and  transition  araaa. 
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of  preoadura  lunt  araa  in  tonaa  of  baaring  and  dMMoa. 
for  Monto*''*'t  VT  control  < 


Tliaaa  actioos  an  necessary  to  keep 
control  looas  and  transition  areas  in  tha 
Naw  England  ragkm  opaiationaUy 
current  Hie  coOTdinatea  for  this 
airspace  dodcat  an  based  on  North 
American  Datum  (NAD)  83.  Control 
anaa  and  Innsitian  aieaa  an  pidiUahed 
in  FAA  Order  7400.7A.  dated  Noramber 
2. 1992,  and  9ffactive  November  27. 
1992.  which  is  incorporated  by 
reivanoe  in  14  CFR  71.1.  Control  zones 
appear  in  Section  71.171,  and  transition 
arees.  Secti(xi  71.181.  The  control  zones 
and  tnmdtion  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

Tha  FAA  has  determined  that  this 
proposed  regulation  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  nocoisary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
imder  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  IX3T 
Regulatory  Policies  and  Prooedurea  (44 
PR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  piopoeed  rule, 
when  promulgated,  will  not  have  a 


significa 
subatant 


liflcant  economic  impact  on  t 
itial  number  ol  small  business 
antitiea  under  tha  criteria  of  tha 
Regulator  Fleodbility  Act 

Uol  of  SoMect*  lo  1«  C7K  Part  71 

Aviation  Safety,  Contnd  zones, 
incorporation  by  rafiBrenoa,  Transition 


The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

groposes  to  amend  14  CFR  part  71  as 
>llows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audiarity:  49  U.S.C  app.  1348(a),  1354(a). 
1510;  B.0. 108S4. 24  PR  9565. 3  CFR.  105»- 
1963  Comp.,  p  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    (Amendedl 

2.  The  incoiporetirai  by  refaroice  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulationa,  dated 
November  2, 1902.  and  effiBctive 
November  27, 1992.  is  amended  as 
follows: 

Section  71.271  CMrtrafZonaa 


ANB  or  CZ  Bridtvort.  Cr  (levlsedl 

Brldgsport.  Igor  L  Sikorslgr  Memorial 
Airport.  Cr 
(lat  41*09'48"  N.  k»g.  73*07^"  W) 
Tlut  afaqMoa  axtaodiag  upward  boaa  dw 
aoffMa  to  and  including  2.500  Caat  MSL 
within  a  4.i-mile  radius  of  the  |p»  L 
Sikonky  Memorial  Airport  from  tlio  Sikoisky 
Airport  360*  bearii«  ckickwisa  to  the 
akHsky  Airport  260*  beorii«  aad  within  a 
6.S-alle  radhu  from  tiia  Sibvtky  Airport 
260*  bearing  ckxdcwiae  to  tha  Sikonky 
Aiiport  360*  booring.  This  oonttol  aoiw  is 
aflective  during  tlw  ■pacific  dates  and  timas 
aatablisbod  la  advance  Iqr  a  Notica  to  Aiinaa 
(NOTAMV  The  efisctive  dates  and  tiawe  will 
tliareafler  be  continuously  publiabed  in  tiw 
Airport/PadUty  Directoiy. 

ANE  Cr  CZ  Daoboiy,  CT  fEaylaedJ 

Danbury  Municipal  Airport,  CT 
(lat  41*22'17"  N,  long.  73*28'56'' W) 
That  airspace  extending  upward  bom  tlw 
surfcce  to  and  indudiag  3,000  feet  MSL 
within  a  6.S-miIe  radius  of  Danbury 
Municipal  Airport.  This  control  soee  is 
efhctive  during  tlw  ■pedflc  dates  and  times 
establislwd  in  edvanoe  by  a  Notice  to  Almen 
(NOTAM).  The  effisctive  dates  and  tlmea  will 
thereafter  be  contianoosly  pabUdied  la  the 
Airpott/PeciUty  Directory. 

ANB  cr  CZ  Oataa.  or  (Ravisedl 

Qoton-New  London  Airport.  CT 
(lat  41*19'48"  N.  kmg.  TrOTAr'  W) 

Fisher's  Island,  Biabeth  Field.  NY 
(lat.  41*15'07-  N,  king.  72n)l'54''  W) 


UMI 
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That  airspace  exteoding  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.5-mile  radiua  of  the  Groton-New 
London  Airport:  that  airspace  within  a  1-mile 
radiua  of  the  Fisher's  Island,  Elizabeth  Field. 
This  control  zone  is  effective  during  specific 
dates  and  times  established  in  advance  fay  a 
Notice  to  Airmen  (NOTAM).  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  Cr  CZ  Hartford.  CT  [levfead] 

Hartford-Brtainard  Airport,  Hartford,  CT 

(lat.  4r44'io*  N,  long,  rz'svoor  W) 
Rentschler  Airport,  East  Hartfivd.  Ct 
(lat.  41'45'15''  N,  long.  VT^riB"  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2,500  feet  MSL 
within  a  4.5-mile  radius  of  the  Hartford- 
Brainard  Airport,  and  within  a  6.9-miIe 
radius  of  the  Rentschler  Airport  firom  the 
Rentschler  Airport  055°  bearing  clockwise  to 
the  Rentschler  Airport  170°  beuing 
clockwise  to  the  Rentschler  Airport  055* 
bearing;  excluding  that  airspace  within  the 
Windsor  Locks,  CT  Airport  Radar  Service 
Area.  This  control  zone  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dates  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  CT  CZ  New  Havan,  CT  (Raviaed) 

New  Haven,  Tweed-New  Haven  Airport,  CT 
(lat.  4115'49"  N.  long.  72'53'ir  W) 
That  airspace  extending  upwrard  from  the 
surfece  to  and  inchiding  2,500  feet  MSL 
within  a  S-mlle  radius  of  the  Tweed-New 
Haven  Airport.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANE  CT  CZ  Wiadaor  Locka.  CT  (Reviaedl 

Windsor  Locks.  Bradley  International,  CT 

(lat.  41»56'20*  N.  long.  72*40'59'  W) 
Bradley  VORTAC 

(lat.  41»56'27*  N,  long.  72'41'19"  W) 
Simsbury  Airport,  CT 

(lat.  41*55'00"  N.  long.  72«46'38''  W) 
Skylark  Airpark.  CT 

(lat.  41''55'45''  N,  long.  72«34'2r'  W) 
Bancroft  Airport,  CT 
(lat.  41"42'00^  N.  long.  72«38'58*  W) 
That  ainpace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  Bradley 
International  Airport;  and  within  2.2  miles 
on  each  side  of  the  Bradley  VORTAC  314* 
radial  extending  from  the  5-mile  radius  to  6.4 
miles  northwrett  of  the  Bradley  VORTAC.  and 
within  2.2  miles  on  each  side  of  the  Bradley 
VORTAC  218*  radial  extending  from  the  5- 
mile  radius  to  5.0  miles  southwest  of  the 
Bradley  VORTAC;  excluding  that  airapace 
within  a  1-mile  radius  of  Simsbury  Airport, 
and  that  airspace  within  a  1-mile  radius  of 
Skylark  Airpiark,  and  that  ainpace  within  a 
1-mile  radius  of  Bancroft  Airport. 


ANE  ME  CZ  Angnala.  ME  [Reriaad] 
Augusta  State  Airport,  MB 

(lat.  44*19'14''  N,  long.  69*47*50"  W) 
Dunns  LOM 

(lat.  44*24'39-  N.  long.  69*51'39"  W) 
AugusU  VORTAC 

(lat.  44*19*12^  N.  long.  69»4r48''  W) 

That  airspace  extending  upwrard  from  the 
surfece  within  a  4.1-miIe  raoius  of  AugusU 
State  Airport,  and  within  3.5  miles  on  each 
side  of  the  Augusta  State  Airport  333° 
bearing  extending  from  the  4.1-mile  radius  to 
10  miles  northwest  of  the  Dunns  LOM,  and 
within  2.5  miles  on  each  side  of  the  Augusta 
State  Airport  156*  bearing  extending  from  the 
4.1-mile  radius  to  7  miles  southeast  of  the 
AugusU  VORTAC 

ANE  ME  CZ  Bangor,  ME  [Revtoedl 

Bangor  International  Airport,  ME 

(lat.  44*48'2r  N,  long.  58'49'41'' W) 
Bangor  VORTAC 

(lat.  44*50'30"  N,  long.  58*42'26''  W) 
Lucky  Landing  Marina  And  Sea  Plane  Base 
(lat.  44*54'25''  N,  long.  58*48'18''  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  Bangor 
International  Airport,  and  wiOiin  1.5  miles 
on  each  side  of  the  Bangor  VORTAC  135* 
radial  extending  frtun  the  5-mile  radius  to  9.4 
miles  southeast  of  the  Bangor  VORTAC,  and 
within  3.1  miles  on  each  side  of  the  Bangor 
VORTAC  318*  radial  extending  from  the  5- 
mile  radius  to  7.2  miles  northwest  of  the 
Bangor  VORTAC;  excluding  that  airspace 
within  a  1.5-mile  radius  of  the  Lucky 
Landing  Marina  and  Sea  Plane  Base. 

ANE  ME  CZ  Bnmewkk.  ME  (Reviaedl 

Brunswick  NAS,  ME 

(lat.  43''43'3r  N.  long.  59*56'19"  W) 
Brunswick  Navy  TACAN 
(lat.  43*54'09"  N,  long.  69*56'43''  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2,600  feet  MSL 
within  a  4.3-mile  radius  of  Bruinswick  NAS. 
and  within  1.8  miles  on  each  side  of  the 
Brunswick  Navy  TACAN  166"  radial 
extending  from  the  4.3-mile  radius  to  7  miles 
southeast  of  the  Brunswick  Navy  TACAN 
and  within  1.8  miles  on  each  side  of  the 
Brunswick  Navy  TACAN  015*  radial 
extending  from  the  4.3-miles  radius  to  8.6 
miles  northeast  of  the  Brunswick  Navy 
TACAN. 

ANE  ME  CZ  Hooltoa,  ME  nUeriaad) 

Houlton  International  Airport,  ME 
(lat.  46*07*25"  N.  long.  67*47'32''  W) 
That  airspace  extending  upward  from  the 

surface  within  a  6.5-mile  raoius  of  Houlton 

International  Airport  excluding  the  airspace 

ouUide  of  the  United  SUtes. 


ANE  ME  CZ  Prasqua,  Ua.  ME  (Revised] 

Northern  Maine  Regional  Airport  at  Presque 
Isle,  ME 

(lat.  46*41'20"  N,  long.  68*02'41''  W) 
EXCAL  LOM 

(lat.  46*36'37"  N,  long.  68*01'08"  W) 
Rogers  Airport 

(lat.  46*37'30"  N,  long.  6r58'10"  W) 

That  ainpace  extending  upward  from  the 
surface  witliin  a  6.8-mile  radius  of  Northern 


Maine  Regional  Airport  at  Prasqua  Isle,  and 
within  2.5  miles  on  each  side  of  the  Noitbara 
Maine  Regional  Airport  at  Presque  Isle  165* 
bearing  extending  from  the  6.8-mife  radius  to 
8.2  miles  southeast  of  the  EXCAL  UM; 
excluding  that  ainpace  within  a  1-mile 
radius  of  the  Rogen  Airport.  This  control 
zone  is  effective  during  the  spedfk  dates  and 
times  established  in  advanoa  by  a  Notice  to 
Airmen  (NOTAM).  The  effectiva  date  and 
time  will  thereafter  be  continuously 
published  in  the  Alrport/FaciUty  Directory. 

ANE  ME  CZ  Bwifonl,  MA  (RavfeadI 
Bedford,  Laurence  G.  Hanscom  Field,  MA 
(lat.  42*28'12"  N,  long.  71*1 7'20"  W] 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.2-mile  radius  of  Laurence  G. 
Hanscom  Field,  excluding  that  airspace 
within  the  Boston,  MA  Terminal  Control 
Area.  This  control  zone  is  effective  during 
the  specific  dates  and  times  esUblished  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dates  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 

ANE  ME  CZ  Beverly,  MA  (Raviaad] 

Bevery  Municipel  Airport,  MA 

(lat.  42*35'03''  N,  long.  70*55'01''  W) 
Topsfield  NDB 
(lat.  42*37'10*  N,  long.  70*57'25"  W) 
That  ainpace  extending  upward  from  the 
surfece  to  and  including  2,600  feet  MSL 
within  a  4.5-mile  radius  or  Beverly 
Municipal  Airport;  and  that  ainpace 
extending  upward  from  the  surface  within 
3.2  miles  on  each  side  of  the  Topsfield  NDB 
317*  bearing,  extending  from  the  4.5-mile 
radius  to  7  miles  north%vest  of  the  Topsfield 
NDB;  excluding  that  airspace  within  the 
Boston,  MA  Terminal  Control  Area,  and  that 
aira{>ace  within  the  Lawrence,  MA  Control 
Zone  during  the  specific  dales  and  times  it 
is  effective.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ANE  MA  CZ  Lawrenca.  MA  (Ravfeadl 

Lawrence  Municipal  Airport,  MA 
(lat.  42*43'02''  N.  long  71*07'24''  W) 

That  ainpace  extending  upward  from  the 
surfece  to  and  including  2,600  feet  MSL 
within  a  5-mile  radius  of  the  Lawrence 
Municipal  Airport.  This  control  zone  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

ANE  MA  CZ  Norwood.  MA  [Ravfeod] 

Norwood  Memorial  Airport,  MA 
(lat.  42*11'27"N,  long.  7110'23"  W) 
That  ainpace  extending  upward  from  the 
surface  to  and  including  2,600  fset  MSL 
within  a  6-mile  radius  of  the  Norwood 
Memorial  Airport,  excluding  that  airspace  of 
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UMI 


tlM  BoatoB.  MA  THBinal  Camnl  Aim.  This 
ooBlnl  SMM  it  diKtiv*  during  Am  ipMific 
datM  tad  timM  MtablidMd  ia  admoB  by  • 
Notio*  to  Ainan  (NOTAM).  Th»  dlKdv* 
data*  Md  tiDM  will  daantllw  ba 
coatiauoucly  publithad  ia  die  Airport/ 
PadUtyDiiaclny. 


ANB  MA  CZ  WllhH,  MA  PUdaadl 

Wastfield.  Banm  Municipal  Aiipnrt.  MA 
(lat  AfWTtr  N.  kmg.  JTATW  W) 

That  ainpace  extandiag  firam  the  •urfaca  to 
an  includiag  2300  Cast  MSL  within  at  4.3* 
mile  radius  of  Baraea  Municipal  Aixpoft  from 
the  Barnes  Municipal  Airport  341*  bearing 
clockwise  to  the  Banes  Municipal  Airport 
288*  bearing,  and  within  7.5  mile  radius  from 
the  Baraas  Municipal  Airport  288*  bearing 
ciodnviae  to  the  Barnes  Municipal  Airport 
341*  bearin.  ud  within  1.8  milee  on  each 
tide  of  die  Barnes  Municipal  Airport  008* 
bearing  extending  from,  the  4.3-«iUe  radius 
to  4.9  miles  north  of  the  Bamee  Municipal 
Airport,  and  within  2.S  miles  on  each  side  of 
the  Barnes  Municipal  Airport  ITS*  bearing 
extending  from  the  4.3-mile  radius  to  S.8 
miles  south  of  the  Barnes  Municipal  Airport: 
excluding  that  airspace  within  the 
Springfimd/Chicopee,  MA  Control  Zone 
during  the  dates  and  timet  it  is  eflsctive,  and 
that  airspace  within  tlie  Windsor  Locks,  CT 
Airport  Radar  Service  Area.  This  control 
zone  it  effective  during  the  specific  dates  and 
times  eetaUished  ia  advance  by  a  Notica  to 
Ainnea  (NOTAM).  The  effective  dates  and 
times  will  thereafter  be  publithad  in  the 
Airport/Fadlity  Directocy. 


ANE  NH  CZ  Cawaid.  NH  (Saviaadi 

Concord  Municipal  Airport,  NH 
(Ut  4312'12''  N,  long.  71*30l»7*6'  W) 

Concord  VOTAC 
(brt  43M3'11''  N.  long.  71*34'3r  W) 

That  airspace  extending  upwrard  from  the 
surfece  within  a  7.7-mile  radius  of  Concord 
Municipal  Airport,  and  writhin  2.4  miles  on 
each  side  of  the  Concord  VORTAC  300* 
radial  extending  from  the  7.7-mila  radius  to 
7  miles  northwest  of  the  Concord  VORTAC 


ANENHCZ 


NHIBaviaad] 


Lebanon  Municipal  Airport  NH 

(lat.  43*37'35''  N,  long.  72*18*15''  W) 
BURGROM 

(lat.  43*43'5r  N.  long.  72*20D0"  W) 
Hanover  NDB 
(lat.  43*42'0r'  N.  72*10'39'  W) 
That  ainpace  extending  upward  from  the 
surfece  to  and  including  3,100  fset  MSL 
within  a  S.7-mile  radius  of  Lebanon 
Municipal  Airport;  and  that  airspace 
extending  upward  from  the  surnce  within 
3.3  miles  on  each  tide  of  the  BURGR  OM 
3S2*  bearing  extending  fitxn  the  6.7-mile 
radius  to  8  miles  north  of  the  BURCR  OM. 
and  within  2.4  miles  on  each  side  of  the 
Hanover  NDB  051*  bearing  extending  from 
the  6.7-mile  radhu  to  7  miles  oortfaeast  of 
HanoverNDB.  i 

NHIRaviaad] 


ANENHCZl 

Manchester  Airport  NH 

(lat.  42*S6W  N,  long.  71*28'16' 
.Manchester  VORTAC 


W) 


(lat  42*$2l>r  N,  long.  71*»2'10"  W) 

That  airspace  extending  upwvd  from  die 
surfeoe  to  and  including  4,300  feet  MSL 
within  a  5-mile  radius  of  tlw  Manchester 
Airport,  and  within  1.1  miles  on  each  side  of 
the  Manchester  VORTAC  328*  radial 
extending  from  the  S-mile  radius  to  5.6  mile* 
notthawset  of  the  Manchester  Airport.  TMs 
control  aooe  is  effective  during  the  specific 
dates  and  times  established  In  advance  ^  a 
Notice  to  Airmen  (NOTAM).  The  effeotiva 
dates  and  timet  vrill  thereallar  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

ANB  NH  CZ  NMkaa.  NH  ntavfead] 

Nashua,  Boira  Field.  NH 

(lat.  4r46'54''  N.  long.  71«30'53''  W) 
01ERNNDB 

(lat  42*4»'24-  N.  kmg.  71*38*08"  W) 
Manchester  VORTAC 

(Ut.  42*S2'06''N.  long.  71*22*10"  W) 
Lawrence  VOR/DME 

(lat.  4r44'25''  N.  long.  71*05'41'' W) 
Pepperall  Airjport 

(let.  4r41'45''  N,  long.  71*33*03''  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2^700  feet  MSL 
within  a  6-mile  radius  of  Boin  Field,  and 
that  airspace  extending  upward  from  the 
surface  within  1.1  miles  on  each  side  of  the 
Manchester  VORTAC  231*  radial  extending 
from  the  6-miIe  radius  to  1.3  mile*  southwest 
of  the  Manchester  VORTAC,  and  within  3.7 
miles  on  each  side  of  the  Lawrence  VOR/ 
DMB  27r  radial  extending  from  the  8-mile 
radius  to  6.9  miles  east  of  Boira  Field,  and 
within  2.6  miles  on  each  tide  of  the  Q1BRN 
NDB  303*  bearing  extending  flram  the  8-mile 
radiut  to  7  milet  noithwert  of  the  CHBRN 
NDB;  excluding  that  airspace  within  a  2-nile 
radius  of  Pepperall  Airport,  and  that  airspace 
within  the  Manchester  NH  Airport  Radar 
Service  Area,  and  that  airspace  within  the 
Manchester,  NH  Control  Zone.  This  control 
zone  is  effective  during  the  specific  date*  and 
times  established  in  advance  by  a  Notice  to 
Airmen  (NOTAM).  The  effective  dates  and 
time*  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

ANE  NH  CZ  PortsBsaoth,  NH  [Keviaad] 

Portsmouth.  Pease  International  Tradaport. 
NH 
(lat.  43*04'40"  N.  long.  70*49*24"  W) 
Eliot,  Littlebrook  Air  Park,  ME 
(lat  43*0r35"  N,  long.  70*46*20"  W) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2,600  feet  MSL 
withia  a  4.5-mile  radius  of  the  Pease 
International  Tradeport,  excluding  that 
airspace  within  a  1.5-mile  radius  of  the 
Littlebrook  Air  ParL 

ANE  U  CZ  North  Kingston.  II  (Ravisedi 

North  Kingston.  Quontet  State  Airport,  RI 
(lat  41*35'48"  N,  long.  71*24*43''  W) 
That  airspace  extending  upward  from  the 
surfeca  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radiut  of  Quonset  State 
Airport:  excluding  that  ainpace  within  the 
Providence,  Rl  Airport  Radar  Service  Area. 
This  control  cone  it  effective  during  the 
specific  dates  and  time*  eetahlished  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dates  and  times  will  thereafter 


be  continuously  published  In  the  Airport/ 
FadUtyDfaactocy. 


ANBIICZ 


Kldavfeadl 


Provldanoe.  Tlieodora  Ptands  Graen  State 
Airport  RI 
(lat  41*43*30"  N.  kmg.  71*25*40"  Vt) 
Provideaca  VORTAC 
(lat  41*43*28"  N.  long.  71*25*4r  W) 
That  alrspaca  extending  upward  from  the 
surfeoe  to  and  Including  4.100  fset  MSL 
within  a  S4Bila  radius  o^  Providoice, 
Theodora  Ptands  Graen  State  Airport  and 
within  3  J  mile*  on  eadi  tide  of  the 
Providence  VORTAC  132*  radial  extending 
from  the  5-mile  radius  to  8.4  miles  southeast 
of  the  Providence  VORTAC.  and  within  3.8 
miles  on  each  side  of  the  Theodora  Fiands 
Green  State  Airport  211*  bearing  axtendii^ 
from  the  5-mile  radius  to  15  miles  southwest 
of  the  Theodore  Frauds  Green  State  Airport: 
exduding  that  airspace  within  the  North 
IQngston,  RI  Control  Zone  diving  the  specific 
dates  and  time*  it  is  effecttva. 

ANE  VT  CZ  Barliagton.  VT  [Revisad] 

Burlington  International  Airport  VT 

(lat  44*2ri7"  N.  long.  73*09*10"  W) 
Burlington  VORTAC 
(lat.  44*23*50"  N,  kmg.  73*10'5r  W) 
That  ainpace  extending  upward  from  the 
surface  to  and  including  4,400  fset  MSL 
within  a  5-mile  radiut  of  the  Burlington 
International  Airport,  and  that  alrs|Mca 
extending  upward  from  the  surface  within 
2.4  miles  on  each  side  of  the  BurUngtoo 
VORTAC  201*  radial  extending  from  the  5- 
mile  radius  to  7  miles  southwert  of  the 
Burlington  VORTAC.  and  that  airspace 
extending  upward  from  die  surfeoe  adthin 
1.8  miles  on  eadi  side  of  the  Burlington 
International  Airport  302*  bearing  ■"Hwnitng 
from  the  S-mile  radius  to  5.4  miles  northwest 
of  the  Burlington  International  Airport 
excluding  that  airspace  within  a  1-mile 
radiut  of  the  Bostwick  Farm  Airport. 

ANE  VT  CZ  Montpaliar.  VT  ntaviaad] 

Barre-Montpelier,  Edward  F.  Knapp  State 
Airport,  VT 
(lat.  44*irir  N.  kmg.  72*33*44"  W) 
Mount  Mansfield,  VT  NDB 
(lat.  44*23*12"  N,  tong.  72*41*37"  W) 
That  airspace  extending  upward  from  the 
siuface  within  a  4.1-mile  radiut  of  Edward  F. 
Knapp  State  Airport,  and  within  2.8  miles  on 
each  side  of  the  Edward  F.  Knapp  State 
Airport  159*  bearing  extending  from  the  4.1- 
mile  radius  to  13.7  miles  southeast  of  ^e 
airport  and  within  1.8-ffiiles  on  each  side  of 
the  Edward  F.  Knapp  State  Airport  212* 
bearing  extending  from  the  4.1-aiila  radius  to 
7.0  miles  southwest  of  the  Edward  F.  Knapp 
State  Airport,  and  within  1  mile  on  eadi  side 
of  the  Mount  MansfieM  NDB  15r  bearing 
extending  from  the  4.1-mile  radiu*  to  the  6.6 
mile*  •outheast  of  the  Mount  Mansfield  NDB. 


Section  7t.l81    Transition  Ana* 

ANE  CT  TA  Bridppott  Cr  IReviaad) 

BridgepOTt,  Igor  I.  Sikorsky  Memorial 
Airport,  CT 


ANECTTA 


ANECTTA 


feet  above  th 
radius  of  Dai 
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(lat  41*00'48''  N.  king.  73*or34''  W) 
Stratford.  Sikonky  Heliport.  CT 

(lat.  41l4'5r  N.  long.  73«05'4«*W) 
Bridgeport  VOR 

(lat.  41»09'39~  N.  long.  73«or28*  W) 

That  ainpace  extending  upwrard  from  700 
feet  above  the  surfiKe  within  a  10-mile  radius 
for  the  Igor  1.  Sikoraky  Memorial  Airport 
from  the  Sikonky  Aiqxot  245*  bearing 
clockwise  to  the  Sikonky  Airpint  070* 
bearing,  and  within  a  6.5-mile  radius  from 
the  Sikorsky  Airport  070*  beving  clockwise 
to  the  Sikcvsky  Airport  245*  bearing,  and 
within  4  miles  on  each  side  of  the  Bridgeport 
VOR  041*  radial  extending  from  the  10-miIe 
radius  to  14.8  miles  northeast  of  Bridgeport 
VOR,  and  within  a  8.5-mile  radius  of  the 
Sikorsky  Heliport:  excluding  the  airspace 
within  the  Bridgeport,  CT,  Stratford,  CT,  and 
New  Haven,  CT,  Control  Zones  during  the 
specific  dates  and  times  they  are  effisctive. 


tntttkn 


ANE  CT  TA  Chastwr.  CT  (Revised] 

Chester  Airport,  CT 
(lat.  41*23'02''N,  long.  72*30'21'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.3-mile 
radius  of  Chester  Airport,  and  within  4  miles 
west  and  5.4  miles  east  of  the  Chester  Airport 
339*  bearing  extending  from  the  9.3-mile 
radius  to  17.3  miles  northwest  of  Chester 
Airport;  excluding  that  airspace  within  the 
Hartford,  CT  Control  Zone  during  the  specific 
dates  and  times  it  is  effective. 


ANE  CT  TA  Danbory,  CT  (Revised] 

Danbury  Municipal  Airport,  CT 

(lat.  41*22'17"  N,  long  73*28'56''  W) 
Carmel  VORTAC 
(lat.  41*16'48''N.  long.  73*34'53"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wi^in  a  11.5-mile 
radius  of  Danbury  Municipal  Airport  from 
the  Danbury  Airport  320*  bearing  clockwise 
to  the  Danbury  Airport  010*  bearing,  and 
within  a  9-mile  radius  from  the  Danbury 
Airport  010°  bearing  clockwise  to  the 
Danbury  Airport  320*  bearing,  and  within  3 
miles  on  each  side  of  the  Carmel  VORTAC 
218*  radial  extending  from  the  9-mile  radius 
to  10  miles  southwest  of  the  Carmel 
VORTAC;  excluding  that  airspace  within  the 
White  Plains,  NY,  Control  Zone,  and  that 
airspace  within  the  White  Plains,  NY,  and 
Poughkeepsie.  NY,  Transition  Areas,  and  that 
airspace  within  the  Danbury  Municipal 
Airport,  CT  Control  Zone  during  the  specific 
dates  and  times  it  is  effective. 

ANE  CT  TA  DanieboB.  CT  (Rcviaad] 

Danielson  Airport,  CT 
(lat.  41*49'11"  N.  long.  71*54'03''  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  8.1-mile 

radius  of  Danielson  Airport. 

ANE  CT-  TA  Grotoo.  CT  (Reviaad] 

Groton-New  London  Airport,  CT 
(lat.  41*19'48''  N.  long.  72*02'42"  W) 

Groton  VOR 
(lat.  41*1 9'49''  N.  long.  72»03'07''  W) 
That  airepace  extending  upward  from  700 

feet  above  the  surface  within  a  7.5-mile 

radius  of  Groton-New  London  Airpwt,  and 


withio  1.3  miles  on  eadi  side  of  the  Ooton 
VOR  048*  radial  extending  from  the  7.5-mile 
radius  to  15.6  miles  northeast  of  the 
GROTON  VOR;  exdudiog  that  air^ace 
within  the  Groton,  CT  Control  Zone  during 
the  specific  dates  and  tintes  it  is  efiective, 
and  that  airspace  tvithin  the  Westeriy,  RI 
Transition  Area. 

ANE  CTTA  lUftlwd,  CT  [Rsviaad] 

Hartford-Brainard,  Airport,  CT 

(lat  41*44'10'  N.  long.  72*39'00"  W) 
East  Hartford,  Rentschler  Airpmt,  CT 
(lat.  41*45'15''  N,  long.  72*3r28'' W) 
That  airspace  extending  upward  from  700 
feet  above  tne  surfece  within  a  11.5-mile 
radius  of  Hartfrvd-Brainard  Airport,  and 
within  a  11.9-mile  radius  of  the  Rentschler 
Airport;  excluding  that  airspace  within  the 
Windsor  Locks,  CT  Airport  Radar  Service 
Area,  and  that  airspace  within  the  Windsor 
Locks,  CT,  and  Chester,  CT,  Transition  Areas, 
and  that  airspace  within  the  Hartford,  CT 
Control  Zone  during  the  specific  dates  and 
times  it  is  effective. 

ANE  CT  TA  MMliaon.  CT  (Revised] 

Madison,  Griswold  Airport,  CT 
(lat.  4ri6'16''  N,  long.  72*32'59"  W) 
That  ainpace  extending  upward  from  700 
feet  above  the  surface  within  a  8.7-mile 
radius  of  Griswold  Airport  from  the  Griswold 
Airport  260*  bearing  clockwise  to  the 
Griswold  Airport  090'  bearing,  and  within  a 
6.2-mile  radius  from  the  Griswold  Airport 
090*  bearing  clockwise  to  the  260*  bearing: 
excluding  that  airspace  within  the  Chester. 
CT  Transition  Area. 

ANE  CT  TA  Mariden.  CT  (Revised] 

Meriden  Markham  Municipal  Airport,  CT 

(lat.  41*30'3r  N,  long.  72*49'46''  W) 
Madison  VOR/DME 
(lat.  41*18'50"  N,  long.  72*41'32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.8-mile 
radius  of  Meriden  Markham  Municipal 
Airport,  and  within  4  miles  on  each  side  of 
the  Madison  VOR/DME  332*  radial  extending 
from  the  10.8-mile  radius  to  0.6  miles 
northwest  of  the  Madison  VOR/DME; 
excluding  that  airspace  within  the  New 
Haven,  CT  Control  Zone  during  the  specific 
dates  and  times  it  is  effective,  and  that 
airspace  within  the  Bridgeport,  CT,  Madison, 
CT,  Chester,  CT,  and  Hartford,  CT,  Transition 
Areas. 

ANE  CT  TA  New  Haven.  CT  (Revised] 

New  Haven,  Tweed-New  Haven  Airport,  CT 
(lat.  41*15'49"N,  long.  72*53'12'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-miIe  radius 
of  Tweed-New  Haven  Airport;  excluding  that 
airspace  within  the  Bridgeport,  CT,  Meriden, 
CT,  Chester,  CT,  and  Madison,  CT,  Transition 
Areas,  and  that  airspace  within  the  New 
Haven,  CT,  Bridgeport,  CT,  Sikorsky,  CT, 
Control  Zones  during  the  specific  dates  and 
times  they  are  effective. 

ANE  CTTA  Oxford.  CT  (Revised) 

Waterbury-Oxford  Airport,  CT 
(lat.  4r28'46''  N,  long.  73*08'07''  W) 

Waterbury  NDB 
(lat.  41*31'45"  N,  long.  73*08'38''  Wl 


That  ainpace  axtending  upward  from  700 
Cset  above  Ow  sur&oe  wrfttala  a  S-mile  raditts 
of  Wateibuiy-Oxfard  Aiiport;  and  «rithin  3.8 
milee  on  each  side  of  the  Watertmiy  NDB 
354*  bearing  extending  bam  the  8-mile 
radius  to  9.4  miles  northwest  of  the 
Wataibtny  NDB;  excluding  that  airspace 
within  the  Meriden,  CT,  New  Haven,  CT,  and 
Bridgeport,  CT,  Transition  Areas. 

ANE  CT  TA  WilHmaiitir,  CT  (Revtoedl 

Willimantic.  Windham  Airport.  CT 

(lat.  41*44'38"  N,  king.  7210*49*  W) 
Norwich  VORTAC 
(lat.  41*33'2r  N.  kmg.  71*59'58-  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wi^in  a  10.5-mile 
radius  of  Windham  Airport,  and  writhin  3.7 
miles  on  each  side  of  the  Norwich  VORTAC 
323*  radial  extending  from  the  10.5-mile 
radius  to  12.9  miles  southeast  of  the 
Windham  Airport,  and  within  3.9  miles 
south  and  5.2  miles  north  of  the  Windham 
Airport  074*  bearing  extending  from  the  10.5- 
mile  radius  to  15.7  miles  east  of  Windham 
Airport;  excluding  that  airspace  within  the 
Danielson,  CT,  and  Hartford,  CT,  Transition 
Areas. 

ANE  CT  TA  Wiadaar  Lacks.  CT  (Revised) 

Windsor  Locks,  Bradley  International 
Airport,  CT 
(lat.  41*56'20"  N,  king.  72*40*59"  W) 
Bradley  VORTAC 
(lat.  41*56*27-  N.  long.  72*41'19''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiQiin  a  10.9-mile 
radius  of  Bradley  International  Airport,  and 
within  3.1  miles  on  each  side  of  the  Bradley 
Airport  044*  bearing  extending  from  the  10.9- 
mile  radius  to  11.7  miles  northeast  of  the 
Bradley  Airport:  excluding  that  airspace 
within  the  Hartford,  CT,  Westfield,  MA,  and 
Springfield/Chicopee,  MA,  Control  Zones, 
during  the  specific  dates  and  times  they  are 
effective,  and  that  airspace  within  the 
Windsor  Locks,  CT  Airport  Radar  Service 
Area. 

ANE  META  Anbum.  ME  (Revised] 

Aubum/Lewiston  Municipal  Airport,  ME 

(lat.  44*02'54''  N,  long.  70*1 7'00"  W) 
LEWIE  LOM 
(lat.  43*57*50*' N.  long.  70*20*08"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.S-mile 
radius  of  Auburn/Lewiston  Municipal 
Airport,  and  within  3.9  miles  on  each  side  of 
the  LEWIE  LOM  203*  bearing  extending  from 
the  7.5-mile  radius  to  8.2  miles  southwest  of 
the  LEWIE  LOM. 


ANE  ME  TA  Bangor,  ME  (Revised) 

Bangor  International  Airport,  ME 
(lat.  44*'48'27"  N,  long.  68*49*41"  W) 

Bangor  VORTAC 
(lat.  44*50*30"  N,  long.  68*52*26"  W) 

That  ainpace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Bangor  International  Airport,  and  that 
airspace  within  6.5  miles  south  and  4  miles 
north  of  the  Bangor  International  Airport 
136*  bearing  extending  from  the  10-mile 
radius  to  16.7  miles  southeast  of  the  Bangor 


39700 
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IntaraaUooal  Airpoct.  and  that  aiiapaa 
withia  3.7  milM  on  web  side  of  lh«  Bangor 
VORTAC  318*  ndial  extending  Ctm  dM  10- 
mila  radius  to  8.8  milas  northwast  of  tha 
Bangor  VORTAC:  exduding  that  airspace 
within  tha  Bangor.  MB  Control  Zone. 


ANE  ME  TA  Baltel.  ME  ptavbad] 

Balbst  Municipal  Airport,  MB 

Oat  44*J4'35''  N.  k»g.  69*00'44''  W) 
Bel&stNDB 
(Ut.  44*24'40'  N,  long.  69*0lf3«"  W) 
That  airspacs  extending  uperard  ftom  700 
feet  above  the  surface  wi&in  a  •.4-mile 
radius  of  BeUwt  Municipal  Alport  from  the 
Bel&st  Airport  050*  bearing  dockwtae  to  the 
Belfast  Airjiort  180*  bearing,  and  that 
airspace  within  8.4-fflile  radius  from  tlw 
Bel&st  Airport  180*  bearing  clockwise  to  the 
Belfast  AirJMrt  050*  bearing,  and  that 
airspace  within  3  miles  oo  each  side  of  the 
Bel£ut  NDB  306*  bearing  axtaoding  from  the 
9.4-mJle  radius  to  15.4  miles  northwast  of  the 
Bel£utf4DB. 

ANE  ME  TA  Biddafcrd.  ME  (Ravteadi 

Biddeford  Municipal  Airport,  ME 
Oat.  43*2r51''  N.  long.  70*28*21-  W) 

That  airspace  extending  upward  from  700 
feet  above  me  surface  within  a  7.8-mile 
radius  of  Biddeford  Municipal  Airport, 
excluding  that  airspace  within  the 
Kennebunkport.  ME  Transition  Area. 

ANE  META  BnoMwick.  ME  IKaivised] 

Brunswick  NAS,  ME 

(lat  43*53*32'  N.  long.  69*56'19-  W) 
Brunswick  Navy  TACAN 

(laL  43*54*09'  N.  long.  69*56*43"  W) 
Wisca^sat  Airport.  X^ 

(lat.  43*5r40''  N.  long.  69*42*48"  W) 
WiscassetNDB 

(lat.  43*S8'5r  N.  long.  69*38*25"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfKe  wiuiin  a  7.8-mile 
'  radius  of  Brunswick  NAS,  and  williin  1.8 
miles  oo  each  side  of  the  Brunswick  Navy 
TACAN  166*  radial  extending  from  the  7.8- 
mile  radius  to  10.4  miles  south  of  the 
Brunswick  Navy  TACAN,  and  within  a  8.4- 
mile  radius  of  Wiscasset  Airport,  and  within 
4  miles  south  and  6  miles  north  of  the  Navy 
Brunswick  TACAN  070*  radial  extending 
from  the  8.4-mile  radius  to  25.5  miles  east  of 
the  Navy  Brunswick  TACAN. 

ANE  META  FraBchvilla.  ME  (Ravkedl 

Frenchville,  Northern  Aroostook  Regional 
Airport.  ME 
(lat.  47*17*08"  N.  long.  68*18*46"  W) 
Frenchville  NDB 
(lat.  4ri6'05"  N.  long.  6815'24"  W) 
That  airspace  extending  upward  from  700 
feet  above  tne  surface  within  a  8.9-miie 
radius  of  Northern  Aroostook  Regional 
Airport,  and  that  airspace  within  4.0  miles  on 
each  side  of  the  Frenchville  NDB  113* 
bearing  extending  from  the  8.9-mile  radius  to 
9.8  milea  southeast  of  Frenchville  NDB: 
excluding  that  airspace  outside  of  the  United 
Sutes. 

ANE  ME  TA  Fiyabwg.  ME  IlMriaad] 

Fryeburg,  Eastern  Slopes  Regiooal  Airport. 
ME 


(lat  43*59*26"  N,  tong.  70*56*49"  W) 
Sebago  NDB 
(lat.  43*54*16"  N.  kM«.  70*46*56"  Wi 

That  airspace  extending  upward  from  700 
feet  above  me  surfsce  within  a  2.3-miie 
radius  of  Eastern  Slopes  Regtooal  Airport 
from  the  Eastern  Slopes  Airport  128*  Clearing 
clockwise  to  the  Eastern  Slopes  Airport  923* 
bearing,  and  that  airspace  within  a  lOJI-mila 
radius  of  Eastern  Slopes  Regional  Airport 
lirom  the  Eastern  Slopes  Airport  323*  bearing 
clockwise  to  the  Eastern  Slopes  Regional 
Airport  126*  bearing,  and  that  airspace 
witnin  2  miles  on  each  side  of  the  Sebago 
NDB  306*  bearing  extending  from  2.3-mile 
radius  to  the  Sebago  NDB. 

ANE  ME  TA  GcaanviUa.  ME  [Revkadl 

CreeoYilla  Municipal  Airport.  ME 
(lat.  45*2r45-  N,  k»g.  69*33*02*'  Vt) 

Squaw  NDB 
(lat.  45*31*18"  N,  long.  69*40*28"  W) 

That  airspace  extending  upward  from  700 
feet  above  tne  surface  witnin  a  9.4-mile 
radius  of  Greenville  Municipal  Airport  from 
the  Greenville  Airport  345*  iwaring  ckickwise 
to  the  Greenville  Airport  315*  bearing,  and 
within  a  11.5-mile  radius  of  Greenville 
Municipal  Airport  from  the  Greenville 
Airport  315*  bearing  clockwise  to  the 
Greenvilia^irport  345*  bearing,  and  within 
3  milea  on  each  side  of  the  Squaw  NDB  305* 
bearing  extending  from  the  9.4-mile  radius  to 
9.7  miles  northwest  of  the  Squaw  NDB. 

ANE  META  Houllaa.  ME  (RaviaadJ 

Houlton  Intematiooal  Airport.  ME 
(lat.  46*0r25"  N,  long.  6r4r32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  9-mile  radius 
of  Houlton  International  Airport  excluding 
that  airspace  outside  of  the  United  States. 


ANE  ME  TA  Uacaln.  ME  (Raviaad) 

Lincoln  Regional  Airport,  ME 

(lat.  45*21*44-  N,  long.  68^2*05"  W) 
Lincoln  NDB 
(lat.  45*21'2r  W,  long.  68*32*13"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  wi^in  a  10.3-mile 
radius  of  Lincoln  Regional  Airport,  and 
within  4  miles  west  and  8  miles  east  of  the 
Lincoln  NDB  342*  bearing  extending  from 
10.3-mile  radius  to  16  miles  northwest  of  the 
Lincoln  NDB. 

ANE  META  MscUm.  ME  IRaviaad] 

Machias  Valley  Airport,  ME 
(Ut.  44*42*1 1"  N,  long.  67*28*41"  W) 

Machias  NDB 
(lat.  44*4ri6"  N.  long.  67*28'4r  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surfac  ewithin  a  8.3-mile 

radius  of  Machias  Valley  Airport 


ANE  ME  TA  Millineckal.  ME  (Raviaed) 

Millinocket  Munclpal  Airport  MB 
(lat.  45*38'52''  N,  long.  68*41*08"  W) 
That  airspace  extending  upward  from  700 

fset  above  the  surface  within  a  •.S-nila 

radius  of  Millinocket  Municipal  Airport. 

excluding  that  airspace  within  the  Lincoln. 

ME  Transition  Area. 


ANE  MB  TA  NattldgBwodu  ME  (Ravfeadl 

Norridge«rack.  Central  Maine  Airport  of 
Norridgewock.  MB 

(Ut.  44*4r56"  N,  long.  69*51*59"  W) 
Augusta  VORTAC 

(Ut.  4419*ir  N,  long.  69*4r47"  W) 

That  airspace  extending  upward  from  700 
fset  above  tne  surfrna  wiuin  a  12.SHnile' 
radius  of  Central  Maine  Airport  from  the 
Central  Maine  Airport  190*  bearing  clockwise 
to  the  Central  Maiiie  Airport  340*  bearing, 
and  wMiin  a  lO-mila  nuUus  of  the  Central 
Maine  Airport  from  the  Central  Maine 
Airport  340*  bearing  dodnrise  to  the  Central 
Maine  Airport  190*  oearing.  and  within  4 
miles  west  and  S  miles  east  of  the  Augusta 
VORTAC  353*  radial  extending  from  the  10- 
mile  radius  to  the  Augusta  VORTAC: 
excluding  that  airspace  within  the  Augusta. 
ME  Transition  Area. 

ANE  ME  TA  Old  Town,  ME  IReviaed] 

Old  Tow9.  Dewitt  Held,  Old  Town 
Municipal  Airport,  ME 

(lat.  44*5ri0"  N.  long.  68*40*25"  W) 
Bangor  VORTAC 

(Ut.  44*50*30"  N.  long.  68*52*26"  W) 
Old  Town  NDB 

(Ut.  45*00*24"  N.  k»g.  68*38*00"  W) 

That  airspace  axtaoding  upward  from  700 
feet  above  tne  surfiKe  within  a  7-miU  radiua 
of  Dewitt  Held,  Old  Towm  Municipal 
Airport,  and  within  2.8  milea  on  each  side  of 
the  Old  Town  NDB  029*  bearing  extending 
&t>m  the  7-mile  radius  to  0  miles  northeast 
of  the  Old  To«vn  NDB,  and  within  4  miles  on 
each  side  of  the  Bangor  VORTAC  050*  radial 
extending  from  tha  7-miU  radius  to  25  milaa 
northeast  of  the  Bangor  VORTAC:  exduding 
that  airspace  within  the  Bangor.  MB  Airport 
Radar  Service  Area,  and  that  airspace  within 
the  Bangor.  ME  Transition  Area. 

ANE  META  PittsAeld,  ME  [Revfeedl 

Pittsfleld  Munidpal  Airport,  ME 

(lat.  44*46*06*^.  long.  69*2r28"  W) 
BumhamNDB 
(lat.  44*41*50"  N,  long.  69*21*28"  W) 
That  airspace  extending  upward  from  700 
fset  above  the  surfKe  wi&in  a  7.5-mile 
radius  of  Pittsfleld  Munidpal  Airport,  and 
within  2.9  miles  on  each  side  of  the  Bumham 
NDB  170*  bearing  extending  from  the  7.5- 
mile  radius  to  9.2  miles  south  of  the  NDB: 
excluding  that  airspace  within  the  Belfest. 
ME  Transition  Area. 

ANE  ME  TA  Portlaad.  ME  [Revtead] 

Portland  International  Jetport,  ME 

(lat.  43*38*46"  N.  long.  70*ir31-  W) 
ORHAMLOM 
(lat.  43*39*09"  N.  long.  70*26*28"  W) 
That  airspace  extending  up%vard  from  700 
feet  above  tne  surfece  wimln  a  8.7-mlU 
radius  of  the  Portland  International  Jetport. 
and  within  3  miles  on  each  side  of  the 
ORHAM  LOM  275*  bearing  extending  from 
the  8.7-mile  radius  to  10  milea  wast  m  the 
ORHAM  LOM;  excluding  that  airspace 
within  the  Portland.  ME  Airport  Radar 
Service  Area,  and  that  airspace  vrithin  the 
Biddeford.  ME  Transition  Area. 

ANE  ME  TA  Pna^M  Ua.  MB  (Ravkodl 

Northern  Maine  Regional  Airport  at  Prsaqae 
Isle.  MB 
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(laL  46'41'20'  N.  loBg.  6r02'41''  W) 
Presque  Isla  VORTAC 

(lat.  46«46'2r  N.  long.  68«0S'40^  W) 
EXCAL  LOM 

(lat.  46«36'3r  N.  long.  68*01 '08"  W) 
Caribou  Municipal  Airport.  ME 

(lat.  46^2*17^  N.  long.  68n)1'04''  W) 
Loring  Air  Poree  Base 

(lat.  46»5roi''  N,  long  6r53'08"  W) 

That  airspaoa  axtendiog  upward  bom  700 
feet  above  the  nirface  wiuin  an  11-mile 
radius  of  Northern  Maine  Regional  Airport  at 
Presque  Isle,  and  within  3  miles  on  each  side 
of  the  EXCAL  LOM  165'  bearing  extending 
from  the  11-mlle  radius  to  9.2  milm  south  of 
the  EXCAL  LOM.  and  within  4  miles  east  and 
8  miles  west  of  the  Presque  isle  VORTAC 
340*  radial  extending  from  the  1 1 -mile  radius 
to  16  miles  northwest  of  the  VORTAC.  and 
within  a  8.5-mlle  radius  of  Caribou 
Municipal  Airport,  and  within  an  8.5-mile 
radius  of  Loring  Air  Force  Base;  excluding 
that  airspace  outside  (rf  the  United  States, 
and  that  airspace  within  the  Limestone.  ME, 
Control  Zone. 


ANB  ME  TA  Priaceton.  ME  IRei  ksfl 

Princeton  Municipal  Airport,  ME 
(lat.  45*12'02''  N.  long.  6r33'5r  W) 
That  airspace  extending  upward  from  700 
feet  above  tne  surfiKX  witiiin  a  10-miIe  radius 
of  Princeton  Municipal  Airport,  excluding 
that  airspace  outside  the  United  States. 

ANE  ME  TA  Rowley.  ME 

Rangely  Municipal  Airport,  ME 
(lat.  44*59'30"  N.  long.  70*39'49"  W) 

Rangeley  NDB 
(lat.  44*5«^''  N.  kmg.  70*45'04''  W) 

That  airspace  extending  uptrard  from  700 
fiset  above  me  surfisce  wi&in  a  6.3-mile 
radius  of  Rangeley  Mujiicipal  Airport,  and 
within  4  miles  soutiieast  and  8  miles 
northwest  of  the  Rangeley  NDB  227*  bearing 
extending  from  Rangeley  NDB  to  16  miles 
southwest  of  NDB;  excluding  that  airspace 
within  the  Berlin.  NH.  Transition  Area. 

ANE  ME  TA  Rockland.  ME  (Eevieedl 

Rockland,  Knox  County  Regional  AiipcHt.  ME 

(lat.  44"03'3r'  N,  long.  eS^B'sy  W) 
Sprucehead  NDB 
(laL  43*5»'5r  N,  long.  69"07'03''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wimin  a  8.4-mile 
radius  ot  Knox  County  Ragiooal  Airport,  and 
within  4  miles  east  and  5.5  miles  vrest  of  the 
Sprucehead  NDB  IM*  bearing  extending 
from  the  8.4-mila  radius  to  10  miles  south  of 
Sprucehead  NIffl. 

ANE  ME  TA  Sanfiwd.  ME  (Raviaad) 

Sanfiord  Mimidpal.  ME 

(lat.  43*23'38''  N.  long.  70*42'29''  W) 
Kenoebunk  VtXTTAC 

(lat.  43<'25'33''N,  long  70n6'49"  W) 
SANFDLOM 

(Ut  43*20'04''  N.  long.  70*50^04"  W) 

That  airspace  extending  upward  from  700 
feet  above  tne  surface  wittiin  10.7  miles  of 
Sanford  Municipal  Airport  from  the  Sanford 
Airport  253*  bearing  clockwise  to  the  Sanford 
Airport  073*  bearing,  and  within  6.7  miles  of 
the  Sanford  Municipal  Airport  from  the 
Sanford  Airport  073*  bearii^  clockwise  to  the 
Sanford  AirjMrt  253*  bearing,  and  writhin  4 


miles  north  and  5  miles  aoath  of  the  SANFD 
LOM  238*  bearing  extending  from  the  6.7- 
mile  radius  to  10  miles  smitnwest  of  the 
SANFD  LOM,  and  %vithia  4  miles  north  and 
5  miles  south  of  the  Kennebunk  VORTAC 
064*  radial  extending  from  6.7-mile  radius  to 
9  miles  northeast  of  the  Kennebunk 
VORTAC;  excluding  that  airspace  within  the 
Portsmouth,  ME,  Kennebunkport.  ME,  and 
Biddef(»d.  ME,  Transition  Areas. 


ANE  ME  TA  Walanrilla.  ME  [Revwed] 
Waterrille  Robert  LaFleur  Airport.  ME 
(lat.  44*32'00"  N,  long.  69*40'3r  W) 
That  airspace  extending  upward  from  700 
fset  above  me  surface  wiuin  a  7.5-mile 
radius  of  Waterville  Robert  LaFleur  Airport: 
excluding  that  airspace  within  the 
Norridgewock,  ME,  and  Augusta,  ME. 
Transition  Areas. 

ANEMETA  Boston,  MA  [Revised] 

Boston,  General  Edward  Lawrence  Logan 
International  Airport 
(lat.  42''2r5r  N.  long.  71*00'18"  W) 
That  airspace  extending  upward  from  700 
fset  above  the  surface  wiSiin  that  area 
bounded  by  a  line  beginning  at  laL  42*30*00" 
N,  long  70'47'58''  W  and  running  to  lat. 
42*43'00*  N.  teng  70*39^8"  W.  tfien  to  lat. 
42*55'00''  N.  long.  70*5r58''  W.  then  to  lat. 
42»56'00"  N,  long  71*15'28"  W.  then  to  Ut. 
42*42'00"  N.  long.  71*1  rsB"  W.  then  to  lat. 
42'32'00'N.  long  71*40^"  W.  then  to  lat. 
42*21'00-  N,  long  71*41'58"  W.  then  to  lat 
42*20'00-  N,  long  71*24'28*'  W,  then  to  lat. 
42»05Txr  N.  long.  71*22'30"  W,  then  to  lat. 
42*04'00"  N,  long  71*1 1'SS"  W.  then  b  lat. 
41*56'00"  N,  long  71*06'5r  W,  then  to  lat 
4r59'00"  N,  long  70*56'2r  W,  then  to  lat 
42*1 2-00"  N,  long  70*36*28-  W.  then  to  the 
point  of  beginning;  excluding  that  airspace 
within  the  Boston,  MA  Terminal  Control 
Area,  and  that  airspace  within  the  South 
Wymouth.  MA,  Norwood,  MA,  Bedford.  MA. 
Beverly,  MA.  Lawrence,  MA,  Control  Zones. 
during  the  specific  dates  and  times  they  are 
effective. 

ANE  MA  TA  Fall  Rivar.  MA  (Reviaed) 

Fall  River  Municipal.  MA 

(lat  41*45'18''  N,  long.  71*06'36''  W) 
Fall  River  NDB  (FLR) 
(lat.  41*45'20"  N.  long.  71"06'44''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  Fall  River  Municipal  Airport 
excluding  that  airspace  within  the  New 
Bedford.  MA  Control  Zone  during  the  dates 
and  times  it  is  effective,  and  thai  airspace 
within  the  New  Bedford,  MA.  Providence.  RI. 
and  North  Kingstown,  RI.  Transition  Areas. 

ANE  MA  TA  FaLnouth.  MA  (ReviMd] 
Falmouth.  Otis  ANGB,  MA 

(lat.  41*39'40"  N.  long  70*31*17''  W) 
Barnstable  Municipal  Airport-Boardman/ 
Polando  Field 

(lat.  41*40'09"  N.  long.  70*16*49"  W) 
Chatham  Municipal  Airport 

(lat.  41*41*18"  N.  long  69*59*22"  W) 
Martha's  Vineyard  Municipal  Airport 

(lat.  41*23*335"  N,  kxig.  70*36*52"  W) 
Martha's  Vineyard  VOR/MIE 

(lat.  41*23*46"  N,  loog.  70*36*46"  W) 
BOGEY  LOM 


(Ut.  41*42'5«-W.  long.  70*1 2*11"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiSiin  a  12.2 -miU 
radius  of  Otts  ANGB,  and  trithin  a  6.7-mite 
radius  of  BarastabU  Municipal  Airport  and 
within  3  miles  on  each  side  of  the  BOCXY 
LOM  050*  bearing  axtanding  frtn  the  6.7> 
miles  radius  to  10  miles  northeart  of  the 
BOGEY  LOM,  and  within  a  6.3-miles  radius 
of  the  Chatham  Municipal  Airport,  and 
within  a  6.5-miU  radius  of  Martha's  Vinayvd 
Munidbal  Airport,  and  within  5.1  miles  oo 
each  side  of  the  052*  radial  of  the  Martha's 
Vineyard  VOR/DME  extending  from  the  6.S- 
mile  radius  to  14  miles  northeast  of  Martha's 
Vineyard  VOR/DKffi;  excluding  that  airspace 
within  the  Hyannis,  MA.  and  Martha's 
Vineyard,  MA,  Control  Zones  during  the 
specific  dates  and  times  they  are  effectiva. 
and  that  airspace  within  the  Falmouth.  MA 
Control  Zone. 

ANE  MA  TA  HtcUmii,  MA  [Ramovad) 


ANE  MA  TA  Fort  DavaM,  MA  (RaviaedJ 

Fort  Devens,  Moore  AAF.  MA 

(lat.  42*34*12"  N.  long  71*36'10"  W) 
Dickinson  NDB 
(lat.  4r3r46-N.  long  71*43*3r  W) 
That  airspace  extending  upward  from  700 
feet  above  me  surface  wimin  a  7.6-mile 
radius  of  Fort  Devens,  Moore  AAF,  and 
within  3  miles  on  each  side  of  310*  bearing 
from  the  Dickinson  NDB  extending  from  the 
7.6-mile  raditu  to  10  miles  northwest  of  the 
Dickinson  NDB;  excluding  that  abspaoe 
within  the  Keene.  NH,  Nashua,  NH. 
Manchester.  NH.  and  Boston.  MA.  Transitioo 
Areas. 

ANE  MA  TA  Greet  Barringloa.  MA  [Rsriaadl 

Great  Barrington  Airport.  MA 
(lat.  42*11*03"  N,  long.  73*24*11"  W) 
That  airspace  extending  upward  from  700 
fset  above  tne  surfece  wittiin  a  12.8-ffiiU 
radius  of  Great  Barrington  Airport  excluding 
that  airspace  within  the  Hudson,  NY 
Transition  Area. 

ANE  MA  TA  Hepodak.  MA  [RevUadI 

HcmedaU  Industrial  Park  Airport,  MA 
(lat.  42*06'2r  N.  loog.  71*30*38"  W) 
Putnam  VOR/DME 
(Ut.  41*5r20"  N,  long.  71*50*39"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiuin  a  7.3-miie 
radius  of  Hopedale  Industrial  Park  Airport, 
and  within  4  miles  on  each  side  of  the 
Putnam  VOR/DME  059*  radial  extending 
from  the  7.3-miles  radius  to  the  Putnam 
VOR/DME;  excluding  that  airspace  within 
the  Borton,  MA,  Danielson.  CT.  Pawtuckat 
RI,  Providence.  RI,  and  North  Kingstown,  RI, 
Transition  Areas. 

ANE  MA  TA  Mansfield,  MA  [Raviaed] 

Mansfield  Municipal  Airport.  MA 
(Ut  42*00*00"  N.  long.  71*11*48"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  Mansfield  Municipal  Airport; 
excluding  that  airspace  within  Norwood.  MA 
Control  Zone  during  the  specific  dates  and 
times  it  is  effective,  and  that  airspace  within 
the  Boston.  MA.  Hc^wdaU,  MA,  Fall  Rivar. 
MA.  North  Kingstown.  RI,  Providence,  RL 
and  Pawtucket,  RI,  Transition  Areas. 
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ANE  MA  TA  MmUMd.  MA  nUvted] 

Manhfield  Altpott.  MA 
(laL  42*0S'S3''  N.  long.  7(r40'20*  W) 
That  «inpK«  extmdini  upwvd  from  700 
fset  abov*  um  niifKa  within  •  6.4-inile 
ncUui  of  Mairiifleld  Aiiport,  excluding  that 
ainpaca  within  tha  Boston.  MA  TY«nsitipn 
Ana. 


ANE  MA  TA  Noftfiaaptaa,  MA  IKaviMd] 

Northampton  Airport.  MA 
(lat  42n9'41''  N,  kmg.  72»36'41''  W) 

That  airspace  extending  upvrard  from  700 
feet  above  the  turface  wimin  a  13.3-mile 
radius  of  N<sthampton  Airport;  excluding 
that  airspace  within  the  Springfield/ 
Chicopee,  MA,  and  Wettfield,  MA.  Control 
Zones  during  the  specific  dates  and  times  it 
is  effective,  and  that  airspace  within  the 
Springfield/Chicopee.  MA,  Keene,  NH,  and 
Windsor  Locks,  CT,  Transition  Areas. 

ANE  MA  TA  PaloMr,  MA  [Eeriaad] 

Palmer,  Metropolitan  Airport,  MA 

(lat.  42M3'24''  N.  long.  7218'41''  W) 
Palmer  NDB 
(lat.  42"13'26''  N,  long.  72*18'45''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Metropolitan  Airport,  and  within 
3.9  miles  on  each  side  of  the  Palmer  NDB 
201*  bearing  extending  from  the  6.3-mile 
radius  to  13.3  miles  southwest  of  the  Palmer 
NDB;  excluding  that  airspace  within  the 
Springfield/Chicopee,  MA  Control  Zone 
during  the  specific  dates  and  times  it  is 
effective,  and  that  airspace  within  the 
Springfield/Chicopee,  MA,  Northampton. 
MA  and  Windsor  Locks,  CT,  Transition 
Areas. 

ANE  MA  TA  Pittsfield.  MA  [Reviawl] 

Pittsfield  Municipal  Airport,  MA 
(lat.  42»25'36''  N.  long.  73«17'34''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4-mile  radius 
of  Pittsfield  Municipal  Airport,  and  within  4 
miles  on  each  side  of  the  Pittsfield  Municipal 
Airport  065°  bearing  extending  from  the  4- 
mile  radius  to  16.2  miles  northeast  of  the 
Pittsfield  Municipal  Airport;  excluding  that 
airspace  within  the  Great  Barrington.  MA 
Transition  Area. 
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ANE  MA  TA  ProvincetowB.  MA  [Revised] 

Provincetown  Municipal  Airport,  MA 
Racepoint  NDB 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  Provincetown  Municipal  Airport, 
and  within  8  miles  north  and  4  miles  south 
of  the  Racepoint  NDB  051*  bearing  extending 
from  the  Racepwint  NDB  to  16  miles 
northeast  of  the  Racepoint  NDB,  and  within 
8  miles  north  and  4  miles  south  of  the 
Racepoint  IMDB  257*  bearing  extending  from 
the  Racepoint  NDB  TO  16  miles  southwest  of 
the  Racepoint  NDB;  excluding  that  airspace 
within  the  Marsbfield,  MA,  and  Boston,  MA, 
,  transition  areas.  | 

ANE  MA  TA  Soathbridge,  MA  [Revised] 
!  Southbridge  Municipal  Airport,  MA 


(lat  4Z*W0ar  N.  long.  JfOTitr  W) 
That  airsMca  extending  upfwaid  from  700 
fset  above  tna  surCaca  witnin  a  7.8-niile 
radius  of  Southbridge  Municipal  Aiiport, 
excluding  that  airspace  within  tha  Worcastar, 
MA  Transition  Area. 

ANE  MA  TA  SpringBald/Chkopa*,  MA 
(laviaad] 

Springfield/Chicopee,  Westover  AFB,  MA 
(lat  42Ml'5r  N,  kmg.  72*31'48'  W) 

That  airspace  extending  upward  from  700 
iiset  above  tna  surfiKa  within  a  7.4-niile 
radiiu  of  Westover  AFB;  excluding  that 
airspace  within  the  Westfield.  MA  Transition 
Area,  and  that  airspace  within  the 
Springfield/Chicopee,  MA,  and  Westfield, 
MA,  Control  Zones  during  the  specific  dates 
and  times  they  are  effective. 

ANE  MA  TA  TaontoB.  MA  [Raviaad] 

Taimton  Municipal  Airport,  MA 
(lat.  41*52'28''  N,  long.  71*01'01''  W) 

Taunton,  hn)B 
(lat.  41*52'35''N,  long.  71*01'01"  W) 
That  airspace  extending  upward  from  700 

(set  above  the  surfece  within  a  7.3-mile 

radius  of  Taunton  Municipal  Airport; 

excluding  that  airspace  within  the  Boston, 

MA,  Fall  River,  MA.  New  Bedford,  MA,  and 

Mansfield,  MA,  Transition  Areas. 

ANE  MA  TA  Westfield,  MA  [Revised] 

Westfield.  Barnes  Municipal  Airport,  MA 
(lat.  42*09'28''  N,  long.  72»42'56''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.8-mile 
radius  of  Barnes  Municipal  Airport; 
excluding  that  airspace  within  the  Windsor 
Locks,  CT  Airport  Radar  Service  Area,  and 
that  airspace  within  the  Northampton,  MA, 
Palmer,  MA.  and  Windsor  Loclu,  CT, 
Transition  Areas,  and  that  airspace  within 
the  Springfield,  MA,  and  Westfield,  MA. 
Control  Zones  during  the  specific  dates  and 
times  they  are  efRactive. 


ANE  NH  TA  Berlin.  NH  [Reviaedl 

Berlin  Municipal  Airport,  NH 

(lat.  44*35'30"  N.  long.  71*10'32"  W) 
Berlin  VOR/DME 
(lat.  44*38'00'  N,  long.  71*11'10"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.2-mile 
radius  of  Berlin  Municipal  Airport,  and 
within  4  miles  west  and  8  miles  east  of  the 
Beriin  VOR/DME  355*  radial  extending  from 
the  8.2-mile  radius  to  16  miles  north  of  the 
Berlin  VOR/DME. 


ANE  NH  TA  Coocord,  NH  [Revised] 

Concord  Municipal  Airport,  NH 

(lat.  43*12'12  "  N,  long.  71*30'07"  W) 
EPSOM  NDB 

(lat.  43*07'07"  N,  long.  71*27'09"  W) 
Concord  VORTAC 
(lat.  43*13'11"  N,  long.  71*34'31'' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12-miIe  radius 
of  Concord  Municipal  Airport,  and  within  4 
miles  on  each  side  of  the  EPSOM  NDB  156* 
bearing  extending  from  the  12-mile  radius  to 
9.6  miles  south  of  the  EPSOM  NDB,  and 


within  8  milas  south  and  15  miles  north  of 
tha  Conoord  VORTAC  300*  radial  extending 
from  tha  12-niila  ndhia  to  20  miles 
northwest  of  tha  Concord  VORTAC; 
excluding  that  afrspaoa  within  tha 
Mandiastar.  NH  Aiiport  Radar  Service  Area. 


ANE  NH  TA  Kana,  NH  [laviaad] 

Kaana.  Dillant  Hopkins  Aiipoit,  NH 
(lat  42»53'53-  N.  long.  72^6'14''  W) 
That  airspace  extending  upward  from  700 
fset  above  toa  surfKe  wi^in  that  area 
bounded  by  a  line  beginning  at  lat  43*01'00* 
N,  kng.  72*13'00"  W,  and  running  to  lat 
42*53'00-  N,  long.  71»55TMr  W.  then  to  lat 
42»38'00-  N.  long.  7f41'00"  W.  then  to  lat 
42*2tt'00- N.  long.  71*42lxrW,  than  to  lat 
42«26'00-  N.  kmg.  71*53'00"  W,  then  to  Ut 
42*24'00-  N.  long.  72nW00-  W.  then  to  Ut 
42*28'00-  N.  kmg.  72M5'00-  W.  then  to  lat 
42*28'00-  N,  k>ng.  72«40txr  W,  then  to  lat 
42*39'00"  N.  kmg.  72*48txr  W.  then  to  Ut 
42*46'00-  N.  long.  72*43'00"  W.  then  to  Ut 
42*52'00"  N.  long.  72^8'00"  W.  then  to  lat 
43*05'00"  N.  tong.  7r34'30*  W,  then  to  lat 
43*10'00"  N.  long.  7219'00"  W,  then  to  the 
point  of  beginning 

ANE  NH  TA  Laconia,  NH  nUvised] 

Laconia  Municipal  Aiiport.  NH 

(lat.  43*34'22''  N,  long.  71*25'08''  W) 
Belknap  NDB 
(Ut  43*32'12''  N,  long.  71*32*13"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wlUiin  a  2.8-mile 
radius  of  the  Laconia  Municipal  Airport,  and 
within  2.8  miles  on  each  side  of  the  Belimap 
NDB  249*  bearing  extending  from  the  2.8- 
mile  radius  to  8.8  miles  southwest  of  the 
Belknap  NDB,  and  within  2.8  miles  on  each 
side  of  the  Laconia  Mimicipal  Airport  04 1* 
bearing  extending  from  the  2.8-mile  radius  to 
6.5  miles  northeast  of  the  Laconia  Municipal 
Airport. 


ANE  hai  TA  Manchester,  NH  [Revised] 

Manchester  Airport,  NH 

(lat.  42*5600"  N,  long.  71*26'16"  W) 
Manchester  VORTAC 
(lat.  42*52'06''  N.  long.  71*22'10"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  23-mile  radius 
of  the  Manchester  Airport;  excluding  that 
airspace  within  the  Manchester,  NH  Airport 
Radar  Service  Area,  and  that  airspace  within 
the  Nashau,  NH,  and  Lawrence,  MA,  Control 
Zones  during  the  specific  dates  and  times 
they  are  effective,  and  that  airspace  within 
the  Boston,  MA,  and  Keene,  NH,  Concord, 
NH.  Portsmouth,  NH,  Nashua,  NH, 
Newburyport,  MA,  lYansition  Areas. 

ANE  NHTA  Naahna,  NH  [Revised] 

Nashua.  Boire  Field,  NH  ' 

(lat.  42*46'54''  N.  long.  71*30'53''  W) 
CHERNNDB 

(lat.  42*49'24''N.  long.  71*36'08''  W) 
That  airspace  extending  upward  bom  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Boire  Field,  and  within  that  area  bounded 
by  a  line  beginning  at  Ut.  42*53'22''  N,  long. 
71*31'52"  W  and  running  to  lat  43*02'25''  N, 
long.  71*13'28''  W.  then  to  lat  42*55'15''  N, 
long.  71*06'58''  W,  then  to  lat  42*38'30"  N, 
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long.  71*21'4r  W.  than  to  lat  42*40'4<'  N. 
long.  71*2r5(r  W.  and  within  4  milM  oo 
each  side  of  the  CHERN  NDB  303*  bearing 
extending  from  the  7-mile  radius  to  10  miles 
northwest  of  the  CHERN  NDB;  excluding  that 
airspace  within  tha  Nashua,  KH  Control  Zone 
during  the  specific  dates  and  times  it  is 
effective,  and  that  airspace  within  the 
Portsmouth,  NH.  Fort  Deveas,  MA,  and 
Boston,  MA,  Transition  Areas,  and  that 
airspace  witiiin  the  Manchester,  NH  Airport 
Radar  Service  Area. 


ANE  NH  TA  FertSBMirth,  NH  (ItaviM4| 

Portsmouth.  Pease  International  Tradeport. 
NH 
(iat  AilA'Wr  N,  long.  70*49'24-  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  ttiat  area 
bounded  by  a  line  beginning  at  lat.  43''25'00" 
N.  long.  71°13'00"  W  and  running  to  lat 
43''27'00^  N,  long.  70''56'00"  W,  then  to  lat. 
43'25'00^  N.  long.  70'48'DO'*  W,  then  to  lat. 
43»14'00"  N,  long.  70*36t)0"  W,  then  to  laL 
43'WyoO"  N,  long.  70'36'00"  W.  then  to  lat. 
42»S4'00''  N,  long.  70»52'00"  W),  then  to  lat. 
4r49'00"  N.  long.  71»09'00"  W,  then  to  lat. 
42»53'00''  N.  long.  71»12'0O^  W.  then  to  lat. 
43?03'00''  N.  long,  71'OS'OO''  W).  then  to  the 
point  of  beginning:  excluding  that  air^taca 
within  the  Portsmouth,  NH  Control  Zone, 
and  that  airspace  within  the  Newburyport. 
MA,  and  Boston,  MA,  Transition  Areas. 

ANE  NHTA  Whitafield.  NH  (Saviaed) 

Whitefleld,  ML  Washington  Regional  Airport. 
NH 
(lat.  44*22'0r  N,  long.  71*32'40"  W) 
MafanNDB 
(lat  44«21'44''  N,  long.  71«41'10"  W) 
That  airspace  extended  upward  from  700 
feist  above  the  surface  within  a  2.9-mile 
radius  of  Mt  Washington  Regional  Airport, 
and  within  2.9  miles  on  each  side  of  the 
MAHN  NDB  267*  beering  extending  from  2.9- 
mile  radius  to  9.5  miles  east  of  the  MAHN 
NDB;  excluding  that  airspace  within  the 
Lyndonville,  VT  Transition  Area. 

ANE  RI  TA  Bfodi  bland.  M  (Reviaedl 

Block  Island  State  Airport.  RI 
(lat  4110'OS"  N,  long.  71*34'40"  W) 

Sandy  Point  VOR/DME 
(lat.  41*10'03"  N,  long.  71''34'34"  W) 

Block  Uhnd  NDB 
(lat  41*09'59"  N,  long.  71*34'4r  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Block  Island  State  Airport,  and 
within  4  miles  north  to  8  miles  south  of  the 
Block  Island  NDB  271*  bearing  extending 
from  the  6.3-mile  radius  to  16  miles  west  of 
the  Block  Island  NDB,  and  within  4  miles 
south  to  8  miles  north  of  the  Sandy  Point 
VOR/DME  080*  radial  extending  firara  the 
6.3-mile  radius  to  16  miles  east  of  the  Sandy 
Point  VOR/DME. 

ANE  KITA  Nmrport,  U  IRevised) 

Newport  State.  RI 
(lat.  41*31'56''N.  long.  7116*53'' W) 

Providence  VORTAC 
Oat.  41*43'28''  N,  long.  71*25'4r  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  wi^in  a  6.3-mile 


radius  of  Newport  State  Airport,  and  within 
2.2  miles  on  each  side  of  the  Providence 
VORTAC  150*  radial  extending  6t»  the  6.3- 
mile  radius  to  5.6  miles  southeast  of  the 
Providence  VORTAC,  and  within  4  miles 
northwest  to  6  miles  southeast  of  Newport 
State  Airport  025°  bearing  extending  from  the 
6.3-mile  radius  to  16.2  miles  northeast  of  the 
Newport  State  Airport;  excluding  that 
airspace  within  the  North  Kingstown.  RI.  and 
New  Bedford,  MA.  Control  Zones  during  the 
specific  dates  and  times  they  are  effective, 
and  that  airspace  within  the  Providence,  RI 
Control  Zone,  and  that  airspace  within  the 
New  Bedford.  MA,  and  Fall  River.  MA. 
Transition  Areas. 

ANE  RI  TA  North  KiagatawB.  RI  IRaviaad] 

North  Kingstown,  Quonset  State  Airport,  RI 

(lat.  41''35'48"  N,  long.  71''24'43"  W) 
Providence  VORTAC 
(lat  41°43'28''  N,  long.  71*25'47*'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.3-mile 
radius  of  Quonset  State  Airport,  and  within 
6.5  miles  east  to  4.5  miles  west  of  the 
Quonset  State  Airport  145°  bearing  extending 
from  the  9.3-mile  radius  to  16.3  miles 
southeast  of  the  Quonset  State  Airport,  and 
within  5  miles  east  to  8  miles  west  of  the 
Providence  VORTAC  355*  radial  extending 
frtim  the  9.3-mile  radius  to  14.5  miles  north 
of  the  Providence  VORTAC;  excluding  that 
airspace  within  the  North  Kingstown,  RI 
Control  Zone  during  the  dates  and  times  it 
is  effective,  and  that  airspace  within  the 
Providence.  RI  Airport  Radar  Service  Area, 
and  that  airspace  within  the  Newport.  Kl.  and 
New  Bedfwd,  MA,  Transition  Areas. 

ANE  RI  TA  Pawtucket.  KI  [Revised] 

Pawtucket,  North  Central  State,  RI 

(lat.  41*55'14''N.  long.  71*29'29"  W) 
Providence  VORTAC 

(lat.  41*43'28''N,  long.  71*25'47- W) 
Putnam  VOR/DME 
(lat.  41*57-20"  N,  long.  71*50'39"  W) 
That  airspace  extending  upward  from  700 
fiset  above  the  surface  within  a  6.6-mile 
radius  of  North  Central  State  Airport,  and. 
within  2  miles  on  eech  side  of  the  North 
Central  State  Airport  032'^  bearing  extending 
from  the  6.6-mile  radius  to  13.4  miles 
northeast  of  the  North  Central  State  Airport, 
and  within  4.5  miles  east  and  6.5  miles  west 
of  the  North  Central  State  Airport  212* 
bearing  extending  from  6.6-mile  radius  to  16 
miles  southwest  of  the  North  Central  State 
Airport,  and  within  3.6  miles  on  each  side  of 
the  Putoam  VOR/DME  097*  radial  extending 
from  the  6.6-miie  radius  to  6.8  miles  east  of 
the  Putnam  VOR/DME,  and  within  3.8  miles 
on  each  side  of  the  Providence  VORTAC  347° 
radial  extending  from  the  6.6-mile  radius  to 
0.8  miles  north  of  the  Providence  VORTAC. 
excluding  that  airspace  within  the 
Providence,  RI  Airport  Radar  Service  Area, 
and  that  airspare  within  the  North 
Kingsto«vn.  RI.  Danielson,  CT.  and  Boston. 
MA  Transition  Areas. 

ANE  U  TA  Providaoce.  U  (Revisedl 

Providence,  Theodore  Francis  Green  State 
Airport.  RI 
(lat.  41*43'30^  N,  kmg.  7t*2S'40"  W) 
Providence  VORTAC 


(lat.  41*43'2r'N.  long.  71*25'47' W) 
Tliat  airspace  extending  upward  from  700 
feet  above  tne  stirfisce  within  a  8.B-mile 
radiiu  of  Theodore  Francis  Green  Stale 
Airport,  and  within  4  miles  northwest  to  4.S 
miles  southeast  of  the  Providence  VORTAC 
211*  radial  extending  from  tha  8.8-mlla 
radius  to  16.7  miles  southwest  of  the 
Providence  VORTAC  and  within  4  miles  on 
each  side  of  the  VORTAC  330*  radial 
extending  from  the  8.8-mile  radius  to  15.4 
miles  northwest  of  the  Providence  VORTAC 
and  within  2.9  miles  on  each  side  of  the 
Providence  VORTAC  132*  radial  extending 
from  the  8.8-mile  radius  to  9.6  miles 
southeast  of  the  Providence  VORTAC: 
excluding  that  airspace  within  the  North 
Kingstown.  RI  Control  Zone  during  the  (' 
and  times  it  is  effective,  and  that  airspaca 
within  the  Providence,  RI  Airport  Radar 
Service  Area,  and  that  airspace  within  the 
North  Kingstown,  RI.  Pa«vtucket,  RI, 
Newport.  RI.  and  Fall  River.  MA,  Transition 
Areas. 


ANE  RI  TA  Wastariy,  RI  [Ecviaad] 

Westerly  State  Airport,  RI 

(lat.  41"20'58''  N,  long.  71*48'12''  W> 
Westeriy  NDB 
(lat.  41°20'40"  N.  long.  71*48'52"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5-mile 
radius  of  Westerly  State  Airport,  aiul  withia 
2.9  miles  on  eech  side  of  the  Westerly  NDB 
222*  bearing  extending  from  the  8.5-mtle 
radius  to  9.4  miles  southwest  of  Westerly 
NDB;  excluding  that  airspace  within  the 
Block  Island.  RI  Transition  Area,  and  that 
airspace  within  the  Groton.  CT  Control  Zona 
during  the  specific  dates  and  times  it  is 
effective. 

ANE  VT  TA  Bennington,  VT  (Reriaadl 

Bennington,  William  H.  Morse  State  Airport. 
VT 
(lat.  42*53'29''N.  long.  73*14'4r  W) 
Cambridge  VOR 
(lat.  42°59'40"  N.  long.  73*20-38"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2-mile  radius 
of  William  H.  Morse  State  Airport,  and 
within  1.3  miles  on  each  side  of  the 
Cambridge  VOR  145*  radial  extending  from 
the  2-mile  radius  to  1.4  miles  southeast  of 
Cambridge  VOR. 

ANE  VT  TA  Burlington,  VT  (Revised) 

Burlington  International  Airport.  VT 

(Ul.  44*281 7"  N,  long.  73*09'10"  W) 
Burlington  VORTAC 

(lat  44*23'49"N.  long.  7ri0'57"  W) 
HERRONDB 
(Ut.  44"31'56-  N,  long.  7314'58"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.8-mile 
radius  of  Burlington  International  Airport 
and  within  3  miles  on  each  side  of  the 
Burlington  VORTAC  201*  radial  extending 
from  the  10.8-mile  radius  to  9.6  miles 
southwest  of  the  Burlington  VORTAC  and 
within  4  miles  southwest  and  8  miles 
northeast  of  the  HERRO  NDB  311*  bearing 
extending  from  the  10.8-mile  radius  to  16 
miles  north«vest  of  the  HERRO  NDB: 
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excluding  that  airspace  within  the 
Burlington.  VT  Aiiport  Radar  Service  Area, 
and  that  airspace  within  the  Plattsbui]gh.  NY 
Control  Zone. 


ANE  VT  TA  LyndoDTiUe,  VT  [Rmrittd] 

Lyndonville,  Caledonia  County  Airport,  VT 
(lat.  44»34'09"  N.  long.  72^1'04''  W) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  12.3-n>ile 
radius  of  Caledonia  County  Airport. 

ANE  VTTA  Hontpdiv.  VT  [Reviaad] 

Barre-Montpelier,  Edward  P.  Knspp  State 
Airport,  VT 

(lat.  AA'irW  N,  long.  7r33'44''  W) 
Montpeiier  VOR/DME 

(lat.  44"'05'08"  .N,  long.  72"26'57''  W) 
Williams  NDB 

(lat.  iA'cru"  N,  long.  72»31'06''  W) 
Mt.  Mansfield  NDB 

(lat.  44''23'12*'  N.  long.  72'4r36"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  an  S-mile  radius 
of  Edward  F.  Knapp  State  Airport,  and 
within  3  miles  on  each  side  of  the  Montpeiier 
VOR/DME  144*  radial  extending  from  the  8- 
mile  radius  to  10  miles  southeast  of  the 
Montpeiier  VOR/DME.  and  within  2.8  miles 
on  each  side  of  the  Williams  NDB  159" 
bearing  extending  from  the  8-mile  radius  to 
9.3  miles  southeast  of  the  Williams  NDB,  and 
within  3  miles  on  each  side  of  the  Mt. 
Mansfield  NDB  332°  bearing  extending  from 
the  8-mile  radius  to  9.8  miles  northwest  of 
the  Mt.  Mansfield  NDB.  i 

ANE  VT  TA  Morricville,  VT  (Revieed] 

.Morrisville-Stowe  State  Airptwt,  VT 
(lat.  44«32'04''  N.  long.  72»36'50"  W) 

Morrisville-Stowe  NDB 
(lat.  44*34'43''  N,  long.  72*35't4''  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3.S-mile 
radius  of  Momsville-Stow  Airport,  and 
within  2.9  miles  on  each  side  of  the 
Morrisville-Stow  NDB  034"  bearing 
extending  from  3  5-mile  radius  to  9.2  miles 
northeast  of  the  .Morrisville-Stow  NDB. 


ANE  VT  TA  SpriagfieM.  VT  (Ravieed( 

Springfield.  Hartness  State  Airport,  VT 
(lat.  43°20'37''  N.  long.  72"31'02"  W) 
Springfjeld  NDB 
(lat.  43'16'12''  N.  long.  72"35'11"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  3.0-mile 
radius  of  Hartness  State  Airport,  and  within 
2.8  miles  on  each  side  of  the  Springfield  NDB 
^17"  bearing  from  3.0-mile  radius  to  9  miles 
southwest  of  the  Springfield  l^DB. 

Issued  in  Burlington,  Massachusetts,  on 
July  6. 1993. 

John  J.  Boyce,  ' 

Acting  Manager,  Air  Traffic  Division,  Sew 
England  Region. 

[PR  Doc  93-17733  Filed  7-23-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docliet  No.  930520-3120] 

RIN  0651-AA66 

Patent  Interference  Practice — Seperate 
Patentability  of  Claima 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  its  rules 
of  practice  in  patent  interference  cases. 
In  re  Van  Geuns  interpreted  patent 
interference  rules  in  a  manner  different 
from  the  manner  in  which  the  rules  are 
interpreted  by  the  Commissioner.  The 
Federal  Circuit  held  that  the  rules 
authorize  a  party  to  argue  the  separate 
patentability  of  claims  that  the  PTO 
designates  as  corresponding  to  a  single 
count.  Under  PTO  rules,  however,  every 
claim  designated  to  correspond  to  a 
court  shall  be  directed  to  a  single 
inventive  concept.  PTO  proposes  to 
amend  the  interference  rules  to 
speciHcally  overcome  the  Federal 
Circuit's  interpretation  of  the  rules  in 
Van  Geuns.  PTO  proposes  to  specify 
that  unless  a  party  Bias  a  preliminary 
motion  to  contest  the  designation  of  a 
claim  as  corresponding  to  a  count,  the 
party  shall  be  deemed  to  have  conceded 
that  all  claims  designated  as 
corresponding  to  a  count  are 
unpatentable  if  any  claim  designated  as 
corresponding  to  the  count  is  held  to  be 
unpatentable  and,  may  not  argue  to  an 
examiner-in-chief  or  the  board  the 
separate  patentability  of  claims 
designated  to  correspond  to  the  count. 
PTO  also  proposes  to  specify  that  when 
an  examiner-in-chief  in  an  interference 
becomes  aware  of  a  reason  why  a  claim 
corresponding  to  a  count  may  not  be 
patentable,  the  examiner-in-chief  may 
enter  an  order  notifying  the  parties  of 
the  reason  and  set  a  time  within  which 
each  party  may  present  its  views,  which 
may  include  a  preliminary  motion.  The 
rules  would  further  specify  that  an 
opponent  may  file  an  opposition  to  any 
preliminary  motion  and  that  the  party 
would  file  a  reply  to  an  opposition. 

These  rules  will  apply  pros(>ectively 
except  when  an  examiner-in-chief 
notiRes  a  party  in  an  interference  to  the 
contrary.  If  a  party  is  notified,  the  party 
will  be  given  an  opportunity  to  respond 
regarding  the  patentability  of  a  count  in 
the  interference. 

DATES:  Comments  must  be  submitted  on 
or  before  September  24, 1993. 


ADDRESSES:  Address  comments  to  Box 
8,  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231. 
marked  to  the  attention  of  Fred  E 
McKelvey,  Solicitor.  Written  comments 
will  be  available  for  public  inspection  in 
Suite  918.  on  the  9th  floor  of  Crystal 
Park  II:  located  at  2121  Crystal  Drive. 
Arlington.  Virginia. 

FOR  FURTHER  MFORMATION  CONTACT: 
Fred  E.  McKelvey  by  telephone  at  (703) 
305-9035  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  8. 
Commissioner  of  Patents  and 
Trademarks.  Washington,  D.C.  20231. 
SUPPLEMBfTARY  MFORMATION:  The  Patent 
and  Trademark  Office  (PTO)  conducts 
interference  proceedings  to  determine 
who,  as  between  two  or  more  applicants 
for  patent  or  one  or  more  applicants  and 
one  or  more  patentees,  is  the  first 
inventor  of  a  patentable  invention. 

A  primary  examiner  determines  in  the 
first  instance  whether  the  claims  in  an 
application  interfere  with  the  claims  in 
another  application  or  a  patent.  When 
the  examiner  is  of  the  view  that  an 
interference  exists,  the  Board  of  Patent 
Appeals  and  Interferences  (Board)  is 
notified.  37  CFR  1.609.  An  examiner-in- 
chief,  i.e.,  a  member  of  the  Board,  is 
assigned  to  each  interference.  The 
interference  is  declared  by  the 
examiner-in-chief.  37  CFR  1.610(a). 

Each  separately  patentable  invention 
involved  in  the  interference  is  defined 
by  a  count.  The  count  is  a  vehicle  for 
contesting  priority  of  invention  (i.e., 
who  made  the  invention  defined  by  the 
count  first)  and  determining  the 
evidence  relevant  to  the  issue  of 
priority.  Squires  v.  Corbett,  560  F.2d 
424,  433. 194  USPQ513.  519  (CCPA 
1977):  Casev.  CPCInt'I.  Inc..  730  F.2d 
745.  749.  221  USPQ  196.  200  (Fed.  Qr.). 
cert,  denied.  469  U.S.  872  (1984):  In  n 
Van  Geuns.  988  F.2d  at  1184.  26 
USPQ2d  at  1058-59  (Fed.  Qr.  1993). 

Each  claim  of  any  application  or 
patent  to  be  involved  in  the  interference 
is  designated  to  correspond  to  the  count 
or  not  to  correspond  to  the  cotut.  A 
preliminary  determination  is  made  by 
the  PTO  as  to  which  claims  should  be 
designated  to  correspond  to  the  coimt. 
The  claims  that  are  initially  determined 
to  define  the  same  patentable  invention 
as  the  count  are  designated  to 
correspond  to  the  count.  All  other 
claims  are  designated  as  not 
corresponding  to  the  count.  The 
designation  of  claims  as  corresponding 
or  not  corresponding  provides  a  starting 
point  in  an  interference.  Under  PTO 
practice,  there  is  a  presumption  that  the 
designation  of  a  claim  as  corresponding 
or  not  corresponding  to  a  count  is 
correct. 
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The  rules  authorizs  •  party  to  file  • 
prelimiiiary  motioii  torad^na  an 
interference  by  Ht^ign^pg  «  daim  at 
coiresponding  or  not  oonasponding  to  a 
count  37  CFR  1.633(c)  (3)  and  (4).  Prior 
to  Van  Geuns,  the  PTO  had  interpreted 
the  rules  to  require  a  preliminaiy 
motion  to  designate  a  claim  as  not 
corresponding  to  a  count  aa  a  condition 
to  being  d)Ie  to  ugue  to  an  examiner* 
in-chief  or  the  Board  th^  the  claim  is 
separately  patentable  from  the  other 
claims  designated  to  corraspood  to  the 
count  See  Brooks  v.  Street,  16  USPQZd 
1374. 1378  (Bd.  Pat  App.  k  Int  1990): 
Flehmig  v.  Gieso  13  USPC^  1052. 1054 
(Bd.  Pat  App.  &  Int  1989);  Kwon  v. 
Plsridns.  6  l^PQ2d  1747. 1751  (Bd.  Pat. 
App.  ft  Int  1988).  aff'd  on  other 
grounds,  888  F.2d  325. 12  USP(^  1308 
(Fed  Cir.  1080):  see  alao  Lamont  v. 
Berguer,  7  USPQ2d  1580. 1582  (Bd.  Pat 
App.  ft  Int  1988).  In  Van  Geuns, 
howrever.  the  Federal  Orcuit  interpreted 
the  rules  diffarently.  stating: 

(T]he  potitton  of  tiM  GomaisaioiMr  that 
claimidesigniieriascanaspondiattea 
count  Head  or  fall  with  thapatantabUity  of 
tbfl  subfect  natter  of  the  count  k  ovmbroad. 

988  F.2d  at  1185. 26  USPQ2d  at  1060. 
The  Federal  Orcuit  finthar  slalad: 

(W)e  conclude  that  a  party  to  an 
intaifHeaoa.  who  has  MM  to  timely  eootect 
the  dadgnaUon  of  dates  esmipoDdiiig  to  a 
count,  has  not  coooadad  that  the  dates 
CMiBHWiidim  to  a  count  m  iwtif  Ipalad  or 
made  obvious  (La.,  an  unpataotible)  by  the 
prior  ait  whaa  tha  sub)ad  aattar  of  the  count 
'u  datimnined  to  be  unpatantabto  tot 
obviousness.  The  PTO  must  datennlne,  based 
on  the  actual  prior  art  tetacence  or  refiBreocet, 
whether  dainu  not  idesignatwi  as) 
conespoodiag  axactiy  to  the  count  are 
unpatent^le. 

Id.  at 


_,  26  USPQ2d  at  1060.  The 
Federal  Circuit  still  further  stated: 

The  b»terfarsnca  rules  de  not  specify 
whether  a  party  may  argue  the  patentability 
of  claims  separately  to  the  BiC  (examiner-in- 
chief]  and  the  board. 

Id.  at ,  26  USPQ2d  at  1060. 

The  rhangaa  im>poeed  to  dia 
interference  rules  are  designed  to 
overcome  the  Federal  Circuit's 
statement 

Subsection  (f)  ot  37  CFR  1.601.  as 
proposed  to  be  amended,  would  clarify 
that  claims  are  designated  to  correspond 
to  a  cotmt.  The  designation  constitutes 
a  rebottabla  presumption  that,  with 
respect  to  patentability,  the  claims  stand 
or  fell  with  the  count 

Subaaction  (f)  would  also  eliminate 
the  "but  which  definee  the  same 
patentable  invention  as  the  count" 
language,  thereby  eliminating  the 
definition  of  "same  patentabfe 
invention"  in  37  CFR  1.601(n)  from  the 


designation  of  daims  that  correspond 
sub^antially  to  a  count  The  purpose  of 
the  propoaed  changes  is  to  overcoma  the 
Federal  Circuit's  Von  Geuns'  statement 
that  "Ii]f  a  party  doea  not  timely  contest 
the  designation  of  claims,  there  is  in 
effect  a  concession  that  all  of  the 
designated  claims  would  be  antidpated 
or  made  obvious  if  the  count  were 
actually  prior  art."  Id.  at  .  26 

USPQZd  at  1060. 

Finally,  the  definition  of  a  "phantom 
count"  would  be  revised  to  darify  that 
it  is  unpatentable  to  the  parties  under  35 
U.S.C  112. 

Subsection  (k)  of  37  CFR  1.633,  aa 
proposed  to  be  amended,  would  provide 
that  a  party  who  fells  to  contest,  by  way 
of  a  timely  filed  preliminary  motion 
under  37  CFR  §  1.633,  the  designation  of 
a  claim  as  cone^Mnding  to  a  count  may 
not  subsequently  argue  to  an  examiner- 
in-diief  or  the  Board  the  separate 
patentability  of  daims  designated  to 
correspond  to  a  count 

The  first  santanca  of  §  1.641.  aa 
proposed  to  be  amended,  would  be 
redesign  alad  subsecticm  (a)  and  tvould 
clarify  that  the  Examiner-in-chiafwcwdd 
notify  the  parties  by  ordw  of  the 
unpatentability  ot  daims  «<^>"g"»^^  as 
corresponding  to  a  count  The  word 
"corre^wnding"  would  be  dianged  to 
"designated  to  corre^>ood"  to  conform 
with  the  im>poeed  revision  to 
subsection  1.601(f).  Proposed  subsection 
(a)  would  also  indicate  that  responses  to 
the  order  may  indude  argument  and 
any  preliminary  motion  permitted 
under  $  1.633(c),  (d),  or  (h).  as  well  as 
any  supporting  evidence. 

A  new  subsection  (b)  would  be  added 
to  §  1.641  that  would  spedfy  that  the 
opposition  and  reply  practice  under 
S  1.638  applies  to  a  preliminary  motion 
filed  in  response  to  the  Examiner-in- 
Chiefs  order  under  subsection  (a)  of  this 
section. 

Finally,  the  last  sentence  of  the 
current  §  1.641  would  be  redesignated 
as  subsection  (c)  and  would  include  a 
reference  to  the  preliminary  motions 
undw  S  1.633  pOTmitted  under  the 
revision  to  subsection  (a)  of  this  sedion. 
^  These  rules  will  apply  prospectivdy 
except  when  an  examiner-in-diief 
notines  a  party  in  an  interference  to  the 
contrary.  If  a  party  is  notified,  the  party 
will  be  given  an  opportunity  to  respond 
regarding  the  patentability  of  a  count  in 
the  intwference. 

Other  Considerations 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Ad  (5  U.S.C  601 
et  seq.).  Executive  Orders  12291  and 
12612  and  the  Paperwoit  Reduction  Ad 
of  1980,  44  U.S.C  3501  et  saq. 


The  Gaoaral  Counsel  of  the 
Department  of  CoBmeroe  has  certified 
to  tbe  Oiiaf  Counad  for  Advocacy. 
Small  Business  Administratiao.  that 
these  proposed  rule  changaa  will  not 
have  a  significant  economic  inqiad  on 
a  substairtial  number  of  small  entities 
(Regulatory  Flexibility  Act  5  U.S£. 
605(b)).  The  prindpal  impad  of  thaaa 
pn^oaed  dianaaa  would  be  to  darify 
the  procedure  lor  arguing  the 
patentability  of  dairaa  conaapooding  to 
a  count  in  patent  intarfaranoaa  and 
thereby  eliminate  any  conhttioa.  daby, 
or  redundancy  that  mi^t  raault  faoa> 
misinterpretation  of  the  cunant  rube. 

The  Office  haa  datarminad  that  thia 
propoaed  rule  change  is  not  a  major  luk 
under  Ejocutiva  Oidar  12291.  The 
annual  efiisd  on  the  economy  %viU  ba 
leas  than  8100  mUlicm.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consunoers:  individuals;  industries; 
Federal,  state  or  local  govanunant 
agendea;  or  geographic  ragiooa.  Tbeie 
will  be  no  significant  efiiads  on 
competition,  employment,  investment, 
productivity,  innovation.  <v  on  the 
ability  of  United  States-based 
enterorises  to  compete  wiUi  foreign- 
based  enterprises  in  domestic  or  expaii 
markets. 

Tbe  Office  has  alao  determined  that 
this  notice  has  no  Federalkm 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

The  rule  change  will  not  impose  a 
burden  under  the  Paperworii  Reduction 
Ad  of  1980,  44  U.S.C  3501  et  seq.. 
since  no  recordkeeping  or  reporting 
requirements  within  the  cover^e  of  the 
Act  are  placed  upon  the  public 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Inventions  and 
patents. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  37 
CFR  part  1  wherein  removals  are 
indicated  by  brackets  ({    I)  and 
additions  by  arrows  (|    1)  as  follows: 

PART  1~RULES  OF  PRACTICE  M 
PATENT  CASES 

1 .  The  authority  dtation  for  37  CFR 
part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C  6,  unlets  otharwise 
noted.) 

2.  Section  1.601  is  proposed  to  be 
amended  by  revising  paragraph  (f)  to 
read  as  follows: 
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(f)  A  "count"  defines  the  interfering 
,  subject  matter  between: 

(1)  Two  or  more  applications  or 

(2)  One  or  more  applications  and  one 
or  more  patents. 

When  there  is  more  than  one  count, 
each  count  shall  define  a  separate 
patentable  invention.  Any  claim  of  an 
application  or  patent  [which]  |  that  is 
designated  to  i  correspondls]  to  a  count 
is  a  daim  involved  in  the  interference 
within  the  meaning  of  35  U.S.C.  135(a). 
A  claim  of  a  patent  or  application  |  that 
i  [which]  is  identical  to  a  count  is  said 
to  "correspond  exactly"  to  the  coimt  A 
claim  of  a  patent  or  application  |  that 
4  [which]  is  not  identical  to  a  count  [. 
but  which  defines  the  same  patentable 
invention  as  the  count,]  is  said  to 
"correspond  substantially  "  to  the 
count.  When  a  coimt  is  broader  in  scopre 
than  ail  claims  |  that  |  [which] 
correspond  to  the  count,  the  ooimt  is  a 
"phantom  count."  A  phantom  count  is 
not  patentable  to  any  party  under  35 
U.S.C  112.  I 


UMI 


3.  Section  1.633  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (k) 
to  read  as  follows: 

i1J33    Prelinynary  motfons.    j 

(k)  A  party  who  fails  to  contest,  by 
way  of  a  timely  filed  preliminary 
motion  imder  S  1.633(c),  the  designation 
of  a  claim  as  corresponding  or  not 
corresponding  to  a  count  may  not 
subsequently  argue  to  an  Examiner-in- 
Chief  or  the  Board  the  separate 
patentability  or  the  lack  of  separate 
patentability  of  claims  designated  to 
correspond  to  the  count. 

4.  Section  1.641  is  proposed  to  be 
revised  to  read  as  follows: 

1 1.641    UnpatentabllHy  diacoverad  by 
axaminer-4n-chi«f. 

1(a)  4  During  the  pendency  of  an 

interference,  if  the  examiner-in-chief 
becomes  aware  of  a  reason  why  a  claim 
^  designated  to  correspond  | 
(corresponding)  to  a  count  may  not  be 

f>atentable,  the  examiner-in-chief  may 
notify]  I  enter  an  order  notifying  4  the 
parties  of  the  reason  and  set  a  time 
within  which  each  party  may  present  its 
views,  I  which  may  include  argument 
and  any  appropriate  preliminary  motion 
under  §  1.633(c),  (d),  or  (h),  including 
any  supporting  evidence  i 

I  (b)  If  a  party  timely  files  a 
preliminary  motion  in  response  to  the 
order  of  the  examiner-in-chief,  any 
opponent  may  file  an  opposition 
pursuant  to  §  1.638(a).  If  an  opponent 
files  an  opposition,  the  party  may  file  a 
reply  puirsuant  to  $  1.638(b).  # 


I  (c)  I  After  considering  any  timely 
filed  views,  |  including  any  timely  filed 
preliminary  motions  under  %  1.633, 4 
the  examiner-in-chief  shall  decide  how 
the  interference  shall  proceed. 

Dated:  July  16, 1993. 
MichMl  K.  Kirk, 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc  93-17513  Filed  7-23-93:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 
RIN:  2900-AE28 

Confidentlaiity  of  Certain  Medical 
Recorda 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
regulations  to  implement  specific 
provisions  of  the  Veterans  Omnibus 
Health  Care  Act  of  1976  and  the 
Veterans'  Benefits  and  Services  Act  of 
1988  concerning  the  confidentiality  of 
certain  medical  records.  These  proposed 
regulations  protect  the  confidentiality  of 
VA  records  pertaining  to  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  human  immunodeficiency 
virus  (HIV),  and  sickle  cell  anemia 
treatment,  rehabilitation,  education, 
training,  evaluation  and  research 
information. 

DATES:  Comments  must  be  received  on 
or  before  August  25, 1993.  Comments 
will  be  available  for  public  inspection 
until  September  7, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  proposed  regulations  to:  Secretary 
of  Veterans  Affairs  (271A),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 
All  written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  132  of 
the  above  address,  between  the  hours  of 
8  a.m.  and  4:30  p.m..  Monday  throuj^ 
Friday  (except  holidays)  until 
September  7, 1993.  Ajcopy  of  any 
comments  that  concern  information 
collection  requirements  should  also  be 
sent  to  the  Office  of  Management  and 
Budget  at  the  address  contained  in  the 
Paperwork  Reduction  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Ramsey,  Program  Specialist, 
Medical  Administration  Service 


(161B4).  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420  (202)  535-7657. 
SUPPLEMEffTARY  MFOfMATION:  VA  is 
mandated  by  the  Veterans  Otnnibus 
Health  Care  ^ct  of  1976  and  the 
Veterans'  Benefits  and  Services  Act  of 
1988  to  publish  its  own  regulations 
relative  to  the  confidentiality  of  medical 
records  relating  to  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  HIV.  and  sickle  cell  anemia. 
VA,  generally,  has  been  following  the 
Department  of  Health  and  Human 
Services'  regulations  on  drug  and 
alcohol  abuse  which  were  published  in 
the  Federal  Register.  July  1, 1975.  The 
Department  of  Health  and  Human 
Services  (HHS)  regulations  (42  CFR  2.1- 
2.67)  were  promulgated  with  the 
enactment  of  legislation  specific  to 
alcohol  and  drug  abuse  programs  and 
confidentiality  of  records.  The  proposed 
regulations  take  into  consideration  the 
existing  HHS  regulations  in 
implementing  the  confidentiality 
section  of  the  Veterans  Omnibus  Health 
Care  Act  of  1976.  Editorial  and 
substantive  changes  were  made  to  the 
HHS  regulations  which  were  published 
in  the  Federal  Register,  June  9, 1987. 
For  convenience  in  comparing  specific 
sections  of  the  existing  HHS  regulations 
with  these  proposed  VA  regulations  a 
cross  index  has  been  prepared  which  is 
set  forth  below. 

The  historical  development  of  the 
regulations  follow.  PubUc  Law  93-282, 
"Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  and 
Rehabilitation  Act  Amendments  of 
1974."  provided  that  the  then 
Administrator  of  Veterans  Affairs, 
through  the  then  Chief  Medical  Director, 
consistent  with  responsibilities  under 
title  38.  United  States  Code,  prescribe 
regulations  applicable  to  the 
confidentiality  of  medical  records 
maintained  in  connection  with  the 
provision  of  hospital  care,  nursing  home 
care,  domiciliary  care  and  medical 
services  under  title  38  to  patients 
suffering  fiom  alcohol  abuse, 
alcoholism,  and  drug  abuse.'In 
prescribing  and  implementing  these 
regulations,  the  Secretary  of  Veterans 
Affairs  is  to  consult  with  the  Secretary 
of  HHS  in  order  to  achieve  the 
maximiun  possible  coordination  of  the 
regulations. 

Congress,  recognizing  that  the 
particular  problem.s  of  confidentiality  of 
records  in  the  VA  health  care  system 
would  best  be  bandied  by  placing 
applicable  provisions  in  Title  38,  United 
States  Code,  added  a  new  section  4132. 
now  section  7332.  to  title  38.  United 
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States  Code,  with  the  enactment  of 
Public  Law  94-581.  Veterans  Omnibus 
Health  Care  Act  of  1976.  The  intent  of 
this  legislation  was  to  ensure 
confidentiality  of  certain  medical 
records  by  establishing  sanctions  for 
unauthorized  disclosure  of  information, 
while  at  the  same  time,  meeting  the 
legitimate  needs  for  disclosure  under 
certain  conditions.  As  part  of  this 
legislation.  Congress  imposed  upon  VA 
requirements  similar  to  those  of  Public 
Law  93-282  noted  above  (38  U.S.C. 
7334,  formerly  4134). 

Section  111  of  Public  Law  94-581 
replaced  for  VA  purposes,  the 
provisions  of  sections  122(a)  and  303  of 
Public  Law  93-282  (21  U.S.C  1175.  for 
drug  records;  42  U.S.C.  4582.  for  alcohol 
records)  as  the  statutory  base  for 
confidentiality  of  drug  and  alcohol 
abuse  records  for  those  patients  treated 
by  VA  medical  facilities.  Additionally, 
it  replaced  section  109  of  Public  Law 
93-82  (38  U.S.C  1753(b),  formerly 
653(b))  which  provided  for 
confidentiality  of  sickle  cell  anemia 
records  and  required  VA  to  promulgate 
regulations.  Public  Law  94-581. 
Veterans  Omnibus  Health  Care  Act  of 
1976,  addressed  all  three  subjects— drug 
abuse,  alcoholism  and  sickle  cell 
anemia  records — in  its  confidentiality 
mandate.  Section  121  of  Public  Law 
100-322  provided  for  the  confidentiality 
of  records  relating  to  infection  with  the 
HIV.  Accordingly,  drug  and  alcohol 
abuse,  infection  with  the  HIV,  and 
sickle  cell  anemia  records  are  included 
in  these  proposed  regulations. 

VA  has  followed  regulations  on  the 
confidentiality  of  patients'  records 
related  to  drug  and  alcohol  abuse  as 
prescribed  in  1975  by  the  Secretary  of 
HHS.  However,  certain  provisions  of  the 
HHS  regulations  are  inconsistent  with 
VA  requirements.  These  proposed 
regulations  address  those 
inconsistencies,  some  of  which  follow. 
The  concept  of  "program"  as  used  in  the 
HHS  regulations  does  not  have 
applicability  to  VA  because,  in  VA, 
provision  of  medical  care  and  treatment 
for  the  aforementioned  conditions  is 
considered  to  be  an  integral  part  of  VA's 
medical  and  benefits  functions  rather 
than  a  separate  program  isolated  from 
other  Department  functions. 

The  HHS  regulations  leave  the 
determination  to  destroy  patient  records 
to  officials  of  an  individual  drug  or 
alcohol  abuse  program.  VA  has  a 
Departmentwide  policy  regarding  record 
retention. 

The  drafting  of  these  proposed 
regulations  has  necessarily  involved 
minor  clarifying  and  editorial  changes 
in  the  HHS  regulations  to  more 
specifically  use  VA  terminology  and 


already  established  requirements. 
Further,  changes  have  addressed 
inconsistencies  between  the  HHS  and 
VA  applicable  confidentiality  statutes  as 
well.  For  example,  whereas  the  HHS 
regulations  do  not  Qualify  the 
conditions  under  whldi  disclosure  of 
information  from  the  records  of 
deceased  patients  may  be  made,  38 
U.S.C.  7332  generally  only  allows  this 
disclosure  vnth  consent  of  the  patient's 
next-of-kin  or  personal  representative 
when  the  purpose  has  been  determined 
by  the  Under  Secretary  for  Health  or 
designee  to  be  necessary  to  obtain  VA  or 
other  survivorship  benefits. 

The  HHS  regulations  as  well  as  38 
U.S.C.  7332  allow  for  disclosure  by  an 
appropriate  court  order  after  the  court 
determines  the  need  for  disclosure  and 
imposes  appropriate  safeguards  against 
unauthorized  disclosure.  These 
proposed  regulations  clarify  the  court 
order  process  and  restrict  mandatory 
disclosure  to  a  Federal  court.  A  VA 
facility  in  these  regulations,  as  part  of 
the  Federal  government,  is  not  bound  by 
an  order  fi-om  a  State  court,  but  may,  in 
its  discretion,  honor  a  State  court  order. 
However,  it  is  contemplated  that  VA 
will  cooperate  with  State  courts  to  the 
fullest  extent  appropriate. 

The  HHS  regulations  as  revised  in 
1967  cover  only  alcohol  and  drug  abuse 
information  that  is  obtained  by  a 
specialized  program  or  specific  provider 
whose  primary  function  is  the  provision 
of  alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  for  treatment.  The 
1967  regulations  do  not  cover  alcohol 
and  drug  abuse  information  obtained  by 
health  care  facilities  which  provide 
alcohol  and  drug  abuse  care  only  as  an 
incident  to  the  provision  of  general 
medical  care.  The  proposed  regulations 
have  been  drafted  to  include  all  records 
which  are  maintained  in  connection 
with  the  performance  of  any  VA 
program  or  activity  (including 
education,  training,  evaluation, 
treatment,  rehabilitation  or  research) 
relating  to  drug  abuse,  alcoholism, 
infection  with  the  HIV,  or  sickle  cell 
anemia  in  order  to  provide  greater 
confidentiality  for  patients  who  are 
provided  care  for  these  conditions. 

Finally,  these  regulations  are  not 
intended  to  direct  the  manner  in  which 
substantive  functions,  such  as  research, 
treatment,  and  evaluation  should  be 
carried  out,  but  rather  to  define  the 
minimum  requirements  for  the 
protection  of  confidentiality  of  patient 
records  which  must  be  satisfied  in 
connection  with  the  conduct  of  those 
functions  in  order  to  carry  out  (he 
purposes  of  the  authorizing  legislation. 

A  copy  of  the  draft  regulations  were 
reviewed  by  HHS  staff  and  comments 


were  provided  for  consideration 
concerning  five  proposed  dianges.  It 
was  siiggested  in  the  first  comment  that 
the  definition  of  "patient"  proposed  at 
§  1.460(h)  be  revised  to  track  the  HHS 
definition  st  42  CFR  2.11  and  that  a 
sentence  be  added  to  clarify  the 
definition.  The  de&iition  was  revised 
based  on  these  comments.  In  the  second 
comment  it  was  suggested  that  the 
Public  Health  Service  research 
confidentiality  protection  that  is 
mentioned  at  42  CFR  2.21  of  the  HHS 
regulations  be  incorporated  into 
§  1.468(a)  and  applied  to  VA  records. 
The  addition  was  made  to  the  proposed 
regulations. 

The  third  comment  concerned  the 
proposed  $  1.475(c)  which  requires  that 
when  VA  is  presented  with  an 
insufficient  written  consent  for 
information  protected  by  38  U.S.C  7332 
in  the  process  of  obtaining  a  legally 
sufficient  consent,  VA  must  correspond 
only  with  the  patient  whose  records  are 
involved.  It  was  suggested  that  VA 
consider  permitting  its  fecilities  to 
notify  an  inquiring  party  of  the 
application  of  38  U.S.C.  7332  and  these 
regulations  to  patient  records  on  alcohol 
and  drug  abuse,  HIV.  and  sickle  cell 
anemia  as  is  provided  for  in  42  CFR 
2.13(c)(2)  for  drug  and  alcohol  records. 
It  was  further  suggested  that  such 
notification  should  not  affirmatively 
state  that  VA  confidentiality  laws  apply 
to  the  records  of  an  identified  patient 
This  suggestion  was  not  accepted, 
however,  due  to  the  statutory 
amendment  to  section  7332  which 
prohibits  the  disclosure  to  any  person  or 
entity  other  than  the  patient  or  subject 
concerned  of  the  fact  that  a  special 
written  consent  is  required  in  order  for 
such  records  to  be  disclosed. 

It  was  suggested  in  the  fourth 
comment  that  provisions  be  added  to 
the  proposed  regulations  to  permit  the 
disclosure  of  records  protected  by  38 
U.S.C  7332  in  making  child  abuse  and 
neglect  reports  under  State  law.  VA 
cooperates  in  submitting  child  abuse 
and  neglect  reports  to  States  but  the 
reports  do  not  include  section  7332-type 
information.  However,  whme  there  is  a 
medical  emergency  which  necessitates 
the  disclosure  of  this  type  of 
information,  the  information  may  be 
disclosed.  In  the  absence  of  a  medical 
emergency  where  disclosure  is 
indicated,  a  court  order  would  authorize 
disclosure.  Public  Law  99-401,  August 
27. 1986,  Title  I.  section  106, 100  Stat 
907,  which  amended  42  U.S.C  290dd- 
3(e)  and  290ee-3(e)  to  authorize 
reporting  of  child  abuse  information  did 
not  amend  38  U.S.C  7332.  In  view  of 
these  additional  provisions  for 
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disclosure  of  the  §  7332  inloniuitkm,  the 
suggBstioo  wes  oat  tccmp^ad. 

ths  lest  coaunent  conoemeo  the 
raquiieBMnt  in  f  1.4a6(a)  that  the 
disdosuie  of  HIV  infoniBtion  under 
State  public  heehh  rapoitiiig  kws  must 
be  consistent  with  38  U.S.C  5701, 
formerly  3301,  and  7332,  Le.,  that  sudi 
State  laws  must  requite  such  disclosure 
and  provide  for  a  pesMhy  or  fine  to  be 
assessed  against  those  individuals  who 
are  subject  to  the  iurisdiction  of  the 
pubbc  heelth  authority  but  lail  to 
comply  with  the  reporting  requirements. 
There  was  coocem  that  this  requirement 
would  leed  to  the  underreporting  to 
public  health  authorities  of  individuals 
who  are  infected  with  the  HIV. 
However,  this  concern  wee  reeolved 
when  it  was  determined  that  writh  the 
exception  of  one  State  statute  all  other 
State  statutes  meet  the  HIV  infection 
reporting  requirements  of  Title  38. 

Ooae  Index  | 

VA  Regulabons  govwning  release  of 
information  from  VA  records  containing 
information  related  to  drug  ebuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  human  immunodeficiency 
virus,  or  sidile  cell  anemia. 
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Subpart  E-  Court  Orders  Aathariaiag 
Disclosures  and  Use 

2.61-1.490 

2.62—1.491 

2.63— BUmioated 

2.64—1.492 

2.65—1.493 

2.68— 1.494 

2.67—1.495 

These  proposed  regulations  are 
considered  ooomaior  under  the  criteria 
of  Executive  Order  12291.  Federal 
Regulations.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  will  result  in  no 
significant  increese  in  costs  or  prices  for 
consumers,  individual  industr^s. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  They 
will  have  no  adverse  effect  on 
competition,  employment.  investm«at, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expwt 
market. 

These  propoeed  regulations  will 
impose  no  regulatory,  paperwork  or 
administrative  burdens  on  small  sixties 
since  the  change  concerns  the 
protection  of  patient  medical 
information  regarding  drug  or  alcohol 
abuse,  infection  with  the  HIV  and  sickle 
cell  anemia.  For  this  reason,  the 
Secretary  certifies  that  these  provisions 
are  administrative  and  will  not  have  a 
significant  economic  impact  c«  small 
entities  as  defined  in  5  U.S.C.  600-612. 
The  Regulatory  Flexibility  Act. 

The  Paperwork  Reduction  Act 

Section  1.475  of  this  proposed 
regulation  contains  an  information 
collection  reouirement  requiring 
approval  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requireoMnts  of  the  Paperwork 
Reduction  Act.  The  Department  of 
Veterans  Affairs  estimates  that  it  will 
take  an  average  of  five  minutes  per 
respondent  to  provide  the  required 
information  and  there  will  be 
approximately  20,640  such  requests 
made  per  year.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction 
Act,  VA  is  submitting  a  request  that 
OMB  approve  the  information  collection 
requirement  at  §  1.475.  Individuals 
deairing  to  submit  comments  for 
consideration  by  OMB  on  this  proposed 
inforroalion  collection  should  send 
them  to  Office  of  Information  and 
Regulatory  Affairs.  Ofiice  of 
Management  and  Budget.  Washington. 
DC  20503.  Attention:  Joseph  F.  Laduay. 

List  of  Subiects  in  38  CFR  Part  1 

Administrative  procedures.  Privacy 
Act.  Recordkeeping. 


Approved:  March  22. 1093. 


Secntotj  ef  Vetsrao  Affairs. 

For  the  reasons  set  out  in  the 

Erearohle,  38  CFK  part  1  is  proposed  to 
a  amended  as  follows: 

PARTI-GeiERAL 

1.  New  center  headings  and  Sectioos 
1.460  throu^  1.499  are  added  es 
follows: 

Release  of  Informatian  Frooa 
DepMlwl  aff Vataraas  Affafaa  (VA) 
Records  Raladait  la  Drug  Aboaw 


WithtfiaHi 

Vkan  (HV).  ar  Sickle  CeU 


Sec 

1.460  I>efinitions. 

1.461  Appticabitity. 

1.462  ConlMentiaKty  restrictioDS. 

1.463  Criraina)  penalty  for  viohtioBS. 

1.464  Minor  patients. 

1.465  Incompolant  and  deceased  patiaots. 

1 .466  Security  for  racordt. 

1.467  Restrictions  on  the  use  of 
identification  cards  and  public  signs. 

1 .466  Relationsbip  to  Federal  statutes 
protecting  research  subjects  against 
compulsory  diadoaure  of  their  identity. 

1.469    Patient  access  and  restrictions  on  use. 

1.470-1.474    IReserved] 

DiactoaMie  with  PettoTa  Cieiil 

1 .475  Form  of  «*ritten  consent 

1.476  PrahibitioB  on  redisckisure. 

1.477  Disclosures  pennitted  with  vrritten 
cooaanl. 

1.478  Disclosures  to  prevent  muUipIs 
ewrollmeots  in  detoxificatioo  aiid 
maiatenance  treatment  programs;  aot 
applicable  to  records  relating  to  sickle 
cell  anemia  or  Infection  with  the  himian 
immunodeficiency  virus. 

1.479  Discloaufes  to  elements  of  die 
crimiinl  justice  system  wbicb  have 
lefetied  patients. 

1.480-1.484    jReservedl 

Diadoaaras  WMuiat  Patient  Consent 

1.485  Medical  emer^ncies. 

1.486  Disclosure  of  infonnation  related  to 
infection  with  the  human 
immnnodefidency  virus  to  public  healdi 
authorities. 

1 .  487    Diaclosure  of  informatioe  related  to 

hifcctioa  with  the  human 

immuaodefkieocy  virus  to  die  spouse  or 

sexual  partner  of  the  patient 
1 .488    Raaaarch  activitiea. 

1.480  Audit  aad  evahiation  activities. 


Cewt  (kdsra  Aelhei  ixing 
Das 

1.490  Laga)  effect  of  order. 

1.491  Order  not  applicable  to  records 
disclosed  withent  consent  to  researdiars. 
andttcfa  aed  evaluetuii. 

1.492  PmoaduMsaiidcrilBriaiaranlen 
authorising  dlatWiaiiffBa  lor  i 
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Sw. 

1.4S3    PraceduiM  and  criteria  for  oiden 
■uthorising  diadonin  and  UM  of  records 
to  criminally  inveetigate  or  proeecute 
patient!. 

1.494  Procedures  and  criteria  tat  otdan 
authorizing  dlsclosiue  and  use  of  records 
to  investigate  or  prosecute  VA  or 
emploveeeofVA. 

1 .495  Orders  authorizing  the  use  of 
undercover  agents  and  infonnants  to 
criminally  investigate  employees  or 
agents  of  VA. 

1.496-1.499    [Reserved] 

Release  of  Infimnatkn  fnm 
DoMutment  of  Veterain  Affairs  Raooids 
ReUUnc  to  Drug  Abuse.  AlcohoUsm  or 
Alcdtol  Abuse,  Infbctini  Witb  tbe 
Hamsn  Imnnmodeficiency  Vinu  (HIV), 
or  Sickle  Cell  Anemia. 

NelK  Sections  1.460  through  1.499  of  this 
part  concern  the  confidentiality  of 
Information  relating  to  drug  abuse, 
alcoholism  n  alcohol  abuse,  infiaction  with 
the  human  immunodeficiency  virus,  or  sickle 
cell  anemia  in  VA  records  and  are  applicable 
in  combination  with  other  rBgulations 
pertaining  to  the  release  of  iiSormation  from 
VA  records.  Sections  1.500  through  1.527, 
Title  38,  Code  of  Federal  Regulations, 
implement  the  provisions  of  38  U.S.C  5701 
and  5702.  Sections  1.550  through  1.559 
implement  the  provisions  of  5  U.S.C.  552 
(The  Freedom  of  Information  Act).  Sections 
1.575  through  1.584  implement  the 
provisions  of  5  U.S.C  552a  (The  Privacy  Act 
of  1974). 

Authority:  The  provisions  of  §$  1.460 
through  1.499  of  this  part  pertain  to  any 
program  or  activity,  including  education, 
treatment,  rehabilitation  or  research,  which 
relates  to  drug  abuse,  alcoholism  or  alcohol 
abuse,  infection  with  the  human 
immimodeficiency  virus,  or  sickle  cell 
anemia.  The  statutorv  authority  for  the  drug 
abuse  provisions  and  aloc^oUsm  or  alcohol 
abuse  provisions  of  §§  1.460  through  1.499  is 
sea  111  of  Pub.  L  94-561,  the  Veterans 
Omnibus  Health  Care  Act  of  1976  (38  U.S.C 
7331  through  7334),  the  authority  for  the 
human  immunodeficiency  virus  provisions  is 
sec  121  of  Pub.  L  100-322,  the  Veterans' 
Benefits  and  Services  Act  of  1988  (38  U.S.C 
7332);  the  authority  for  the  sickle  cell  anemia 
provisions  is  sec  109  of  Pub.  L  93-82,  the 
Veterans  Health  Care  Expansion  Act  of  1973 
(38  U.S.C  1751-1754.  formerly  651-654). 

11.460   Oeflnitiene. 

For  purposes  of  §§  1.460  through 
1.499  of  this  part,  the  following 
definitions  apply: 

(a)  Alcohol  abuse.  The  term  "alcohol 
abuse"  means  the  use  of  an  alcoholic 
beverage  which  impairs  the  physical, 
mental,  emotional,  or  social  well-being 
of  the  user. 

(b)  Contractor.  The  term  "contractor" 
means  a  person  who  provides  services 
to  VA  such  as  data  processing,  dosage 
preparation,  laboratory  analjrses  or 
medical  or  other  profMsional  services. 
Each  contrectw  shall  be  reqitired  to 


enter  into  a  written  agreement 
subjecting  sudi  contractor  to  the 
provisions  of  §§  1.460  through  1.499  of 
this  part;  38  U.S.C  5701  and7332:  and 
5  U.S.C  552a  and  38  CFR  1.576(g). 

(c)  Diagnosis.  The  term  "diagnosis" 
means  any  reference  to  an  individual's 
alcohol  or  drug  abuse  or  to  a  condition 
which  is  identified  as  having  been 
caused  by  that  abuse  or  any  reference  to 
sickle  ceU  anemia  or  infection  with  the 
human  immtmodefidency  virus  which 
is  made  for  the  purpose  of  treatment  or 
referral  for  treatment  A  diagnosis 
prepared  for  the  purpose  of  treatment  or 
refnral  for  treatment  but  whidi  is  not  so 
used  is  covered  by  $$  1.460  through 
1.499  of  this  part  These  regulations  do 
not  apply  to  a  diagnosis  of  drug 
overdose  or  alcohol  hitoxication  which 
clearly  shows  that  the  individual 
involved  is  not  an  alcohol  or  drug 
abuser  (e.g..  involuntary  ingestion  of 
alcohol  or  drugs  or  reaction  to  a 
prescribed  dosage  of  one  or  more  drugs). 

(d)  Disclose  or  disclosure.  The  term 
"disclose"  or  "disclosure"  means  a 
commtmication  of  patient  identifying 
information,  the  a^rmative  verification 
of  another  person's  communication  of 
patient  identifying  information,  or  the 
communication  of  any  information  from 
the  record  of  a  patient  who  has  been 
identified. 

(e)  Z^rug  abuse.  The  term  "drug 
abuse"  means  the  use  of  a  psychoactive 
substance  for  other  than  medicinal 
piuposes  which  impaira  the  physical, 
mental,  emotional,  or  social  well-being 
of  the  user. 

(f)  Infection  with  the  human 
immunodeficiency  virus  (HIV).  The  term 
"infection  with  the  human 
immtmodefidency  virus  (HIV)"  means 
the  presence  of  laboratory  evidence  for 
human  immimodefidency  virus 
infection.  For  the  purposes  of  §§  1.460 
through  1.499  of  this  part,  the  term 
indudes  the  testing  of  an  individual  for 
the  presence  of  the  virus  or  antibodies 
to  the  virus  and  information  related  to 
such  testing  (including  tests  with 
negative  results). 

^  Informant.  The  term  "informant" 
means  an  individual  who  is  a  patient  or 
employee  or  who  becomes  a  patient  or 
employee  at  the  request  of  a  law 
enforcement  agency  or  ofBdal  and  who 
at  the  request  of  a  law  enforcement 
agency  or  official  observes  one  or  more 
patients  or  employees  for  the  purpose  of 
reporting  the  information  obtained  to 
the  law  enforcement  agency  or  offidal. 

(h)  Patient.  The  term  "patient"  means 
any  individual  or  subjed  who  has 
applied  for  or  been  given  a  diagnosis  or 
treatment  for  drug  abuse,  alcoholism  or 
alcohol  abuse,  infection  with  the  human 
immunodefidency  virus,  or  sickle  cell 


anemia  and  indudes  any  individual 
who,  after  arrest  on  a  criminal  charge, 
is  interviewed  and/or  tested  in 
connection  with  drug  abuse,  alcoholism 
or  alcohol  abuse,  infection  with  the 
human  immunodefidency  virus,  or 
sickle  cell  anemia  in  order  to  determine 
that  individual's  eligibility  to 
partidpate  in  a  treatment  or 
rehabiutation  program.  The  term  patient 
indudes  an  individual  who  has  bean 
diagnosed  or  treated  for  alcoholism, 
drug  abuse,  HIV  infection,  or  sickle  cell 
anemia  for  purposes  of  partidpation  in 
a  VA  program  or  activity  relating  to 
those  four  conditions,  induding  a 
program  or  activity  consisting  of 
treatment,  rehabilitation,  education, 
training,  evaluation,  or  research.  The 
term  "patient"  for  the  purpose  of 
infection  with  the  human 
immtmodefidency  virus  or  sickle  cell 
anemia,  indudes  one  tMted  for  the 
disease. 

(i)  Patient  identifying  information. 
The  term  "patient  identifjdng 
information"  means  the  name,  address, 
sodal  security  number,  fingerprints, 
photograph,  or  similar  information  by 
which  the  identity  of  a  patient  can  be 
determined  with  reasonable  acciiracy 
and  speed  either  directly  or  by  reference 
to  other  publicly  available  inrormation. 
The  term  does  not  include  a  number 
assigned  to  a  patient  by  a  treatment 
program,  if  that  number  does  not  consist 
of,  or  contain  numben  (such  as  sodal 
seciuity.  or  driver's  license  number) 
which  could  be  used  to  identify  a 
patient  with  reasonable  accuracy  and 
speed  from  sources  external  to  the 
treatment  prceram. 

(j)  Person.  The  term  "person"  means 
an  individual,  partnership,  corporation, 
Federal.  State  or  local  government 
agency,  or  any  other  legal  entity. 

(k)  Records.  The  term  "records" 
means  any  information  received, 
obtained  or  maintained,  whether 
recorded  or  not.  by  an  employee  or 
contrador  of  VA,  for  the  purpose  of 
seeking  or  performing  VA  program  or 
activity  functions  relating  to  drug  abuse, 
alcoholism,  tests  for  or  infection  with 
the  human  immimodefidency  virus,  or 
sickle  cell  anemia  regarding  an 
identifiable  patient.  A  program  or 
activity  function  relating  to  drug  abuse, 
alcoholism,  infection  with  the  human 
immunodefidency  virus,  or  sickle  cell 
anemia  includes  evaluation,  treatment, 
education,  training,  rehabilitation, 
research,  or  referral  for  one  of  these 
conditions.  Sections  1.460  through 
1.499  of  this  part  apply  to  a  primary  or 
other  diagnosis,  or  other  information 
which  identifies,  or  could  reasonably  be 
expected  to  identihr,  a  patient  as  having 
a  drug  or  alcohol  abuse  condition. 


39710 


Fadvml  Regteter  /  Vol.  58.  No.  141  /  Monday.  )uly  26,  1993  /  Proposed  Rules 


infectiflo  with  the  human 
immuDodefidency  virus,  cr  sicUe  cell 
anemia  (e.g.,  alcohohc  psychosis,  drag 
dependence),  but  only  if  such  diagnosis 
or  inionnation  is  received,  obtained  or 
maintained  for  the  purpose  of  seeking  or 
performing  one  of  toe  above  program  or 
activity  functions.  Sections  1.460 
through  1.499  of  this  part  do  not  apply 
if  such  diagnosis  or  other  information  is 
not  received,  obtained  or  maintained  for 
the  purpose  of  seeking  or  performing  a 
function  or  activity  relating  to  drug 
abuse,  alcoholism,  icfecticn  with  Oie 
human  immunodeficiency  virus,  or 
sickle  cell  anemia  for  the  patient  in 
question.  Whenever  such  diagnosis  or 
other  infonnetion.  not  txiginally 
received  or  obtained  for  the  purpose  of 
obtaining  or  providing  one  of  \he  above 
program  or  activity  fimctioos,  is 
subsequently  used  in  connection  with 
such  program  or  activity  functions, 
those  original  entries  become  a  "record" 
and  §§  1.460  through  1.499  of  this  part 
thereafter  apply  to  those  mtries. 
Segregebility:  These  regulations  do  not 
apply  to  records  or  information 
contained  therein,  the  disclosure  of 
whidi  (the  circumstances  surrounding 
the  disclosure  having  been  considered) 
could  not  reasonably  be  expected  to 
disclose  the  feet  that  a  patient  has  been 
connected  with  a  VA  program  or 
activity  function  relating  to  drug  abuse, 
alcoholism,  infection  with  the  human 
immunodeficiency  virus,  or  sickle  cell 
anemia. 

(1)  The  following  are  examples  of 
instances  whereby  records  or 
information  related  to  alcohohsm  or 
drug  abuse  are  covered  by  the 
provisions  of  §§  1.460  through  1-499  of 
this  part: 

(i)  A  patient  with  alcoholic  delirium 
tremens  is  admitted  far  detoodfication. 
The  patient  is  offared  tzeatment  in  a  VA 
alcohol  rehabilitation  program  which  he 
declines. 

(ii)  A  patient  who  is  disclosed  as  e 
drug  abuser  applies  for  and  is  provided 
VA  drug  rehabilitation  treatment. 

(iii)  While  imdergoing  treatment  for 
an  unrelated  medical  cimditioa.  a 
patient  discusses  with  the  physician  his 
use  and  abuse  of  alcohol  The  physician 
ofiats  VA  alcohol  rehabiliution 
treatment  whidi  is  declined  by  the 
patient 

U)  The  following  are  examples  of 
instances  whereby  records  or 
information  related  to  akdiolism  or 
drug  abuse  are  not  covered  by  tha 
provisicms  of  §&  1 .460  throng  1.499  of 
this  part: 

(i)  A  petient  with  alcoholic  delirium 
tmnsDs  is  admitted  far  detaodficatioo. 
treated  and  released  with  no  counseling 


or  treatment  for  the  underiying 
condition  of  alcoholism. 

(ii)  While  undergoing  treatment  for  an 
unrelated  medical  condition,  a  petient 
informs  the  physician  of  a  history  of 
drug  abuse  nftsen  yeers  earlier  wiih  no 
ingMtion  of  drugs  since.  The  history 
axtd  diagnosis  ofdrug  abuse  is 
documented  in  the  hospital  summary 
and  no  treatment  is  sought  by  the 
patient  or  offered  or  provided  by  VA 
during  the  current  {>^od  of  treetment. 

(iii)  While  undergoing  treatment  for 
injuries  sustained  in  an  accident,  a 
patient's  medical  record  is  documented 
to  support  the  judgment  of  the 
physician  to  jKescribe  certain  ahemate 
medications  in  order  to  avoid  possible 
drug  interactiona  in  view  of  the  patient's 
mirollmect  and  tretrtment  in  a  non-VA 
methadone  maintenance  program.  The 
patient  states  that  continued  treetment 
and  f(^ow-up  will  be  obtained  from 
private  physicians  and  VA  treatment  for 
the  drug  abuse  is  not  sought  by  the 
patient  nor  provided  or  offered  by  the 
staff. 

(1)  Third  party  payer.  The  tnm  "third 
party  payer"  means  a  person  who  pays, 
or  agrees  to  i>ey.  for  diagnosis  or 
treatment  furnished  to  a  patient  on  the 
basis  of  a  contractual  relationship  with 
the  patient  or  e  membor  of  his  or  bar 
family  or  on  the  basis  of  the  pabant's 
eligibility  for  Federal.  State,  or  local 
governmental  benefits. 

(m)  Treatment  The  term  "treetment" 
means  the  management  and  care  of  a 
patient  for  drug  abuse,  alcoholism  or 
alcohol  abuse,  infection  with  the  human 
immunodeficiency  virus,  or  sickle  cell 
anemia,  or  a  condition  which  is 
identified  as  having  been  caused  by  one 
or  more  of  these  conditions,  in  order  to 
reduce  or  ebminate  the  adverse  efiscts 
upon  the  petient  The  term  indudes 
testing  for  the  human 
immunodeficiency  virus  or  sickle  call 
anemia. 

(n)  Uadercover  ogeai.  The  term 
"xmdercover  agent"  means  an  officer  of 
any  Federal.  State,  or  local  law 
enforcement  agency  who  becomes  a 
patient  or  employee  far  the  purpose  of 
investigating  a  sospeded  vi^tion  of 
law  or  who  pnirsues  that  purpose  after 
becoming  a  patient  or  becoming 
employed  for  other  purposes. 

(Authority:  38  V.S.C  7334) 


1 1.461 

(a)  General.— {\)  Restrictions  on 
disckmire.  The  raatrictions  on 
disclosure  in  these  regulations  apply  to 
any  infarmation  whether  or  not 
recorded,  which: 

(i)  Would  identify  s  petient  as  an 
akohol  w  drug  abuiMr.  an  indivkhial 
tested  for  or  infected  writh  the  human 


immunodeficiency  virus  (HIV),  hereafter 
referred  to  as  HIV,  or  an  individual  with 
sickle  cell  anemia,  either  directly,  by 
reference  to  other  publicly  available 
information,  or  through  verification  of 
such  an  identification  by  another 
person;  and 

(ii)  Is  provided  or  obtained  for  the 
piurpose  of  treeting  alcohol  or  drag 
abuse,  infection  with  the  HIV,  or  sickle 
cell  anemia,  making  a  diagnosis  for  that 
treatment,  or  making  a  referral  for  that 
treatment  as  well  as  for  education, 
training,  evaliiation,  rehabilitation  and 
research  pro-am  at  activity  purposes. 

(2)  Restriction  on  use.  Tm  restriction 
on  use  of  information  to  initiate  or 
substantiate  any  criminal  charges 
against  a  patient  or  to  conduct  any 
criminal  investigation  of  a  patient 
applies  to  any  information,  whether  or 
not  recorded,  which  is  maintained  for 
the  purpose  of  treating  drug  abuse, 
alcoholism  or  akohol  abuse,  infiaction 
with  the  HIV,  or  sickle  cell  anemia. 
making  a  diagnosis  for  that  treetment,  or 
making  a  referral  f(»  that  treatmmt  as 
well  as  for  education,  training, 
evaluation,  rehabilitation,  and  research 
prora«m  or  activity  purposes. 

(b)  Period  coverea  as  affecting 
applicabifity.  The  provisions  of  $S  1.460 
through  1.499  of  this  pert  ai^ly  to 
records  of  identity,  diagnosis,  prognosis, 
or  treatment  pertaining  to  any  given 
individual  maintained  over  any  period 
of  time  which,  irrespective  of  men  it 
begins,  doee  not  end  before  Mardi  21, 
1972,  to  the  case  of  diagnosis  or 
treetment  for  drug  abuse;  or  before  May 
14, 1974,  in  the  case  of  (^agnosia  or 
treatment  for  alcoholism  or  alcohol 
abuse;  or  before  September  1, 1973,  in 
the  case  of  testing,  diagnosis  or 
treatment  of  sickle  cell  anemia;  or  before 
May  20. 1968,  in  the  case  of  testing, 
diagnosis  or  treatment  for  an  infscti'cm 
with  the  HIV. 

(c)  Exceptions. —  (1)  Department  of 
Veterans  Affairs  and  Armed  Forces.  The 
restrictions  on  disdosure  in  §S  1.460 
through  1.499  of  this  part  do  not  apply 
to  communications  of  information 
between  or  among  those  components  of 
VA  who  have  a  need  for  the  tefennetion 
in  connection  with  their  duties  in  the 
provision  of  health  care,  ai^udication  of 
benefits,  or  in  carrying  out 
administrative  re^KMisibilities  related  to 
those  functions,  induding  personnri  of 
the  Office  of  the  faupector  General  who 
are  conducting  audits  or  evaluations,  or 
between  such  components  and  the 
Armed  Forces,  of  records  pertainhig  to 

a  person  relating  to  a  period  when  sudi 
person  is  or  wes  subjed  to  the  Uniform 
Code  of  Kfilitary  Justice.  Siroilarfy.  the 
restrictions  on  disdosure  in  $  1.460 
throu^  1.499  of  this  pert  do  not  ap|rfy 
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to  communicadoiu  of  infonnation  to  the 
DepartiiMat  of  ^lMioe  or  U.S.  Attomsys 
who  ars  provicUng  support  in  litigition 
or  poMioM  litigation  involving  VA. 

(2)  Contractor  The  restrictiont  on 
disclosure  in  §§  1.460  through  1.499  of 
this  part  do  not  apply  to 
communicaticms  between  VA  and  a 
contractor  of  information  needed  by  the 
contractor  to  provide  his  or  her  services. 

(3)  Crimes  on  VA  premises  or  against 
VA  personnel.  The  restrictions  on 
disclosure  and  use  in  §§  1.460  through 
1.499  of  this  part  do  not  apptj  to 
communications  from  VA  personnel  to 
law  enfDrcement  officera  vmidi — 

(i)  Are  directly  related  to  a  patient's 
commission  of  a  crime  on  the  premises 
of  the  facility  or  against  personnel  of  VA 
or  to  a  threat  to  commit  sudi  a  crime; 
and 

(ii)  Are  limited  to  the  circumstances 
of  the  incident,  including  the  patient 
status  of  the  individual  committing  or 
threatening  to  commit  the  crime,  that 
individual's  name  and  addi«cs  to  the 
extent  authorized  by  38  U.S.C 
5701(0(2).  and  that  individual's  last 
known  whereabouts. 

(4)  Undercover  agents  and 
informants,  (i)  Except  as  specifically 
authorized  fay  a  court  order  granted 
under  §  1.495  of  this  part.  VA  may  not 
knowingly  employ,  or  admit  as  a 
patient,  any  undercover  agent  or 
informant  in  any  VA  drug  abuse, 
alcoholism  m  alcohol  dmse.  HIV 
infection,  or  sickle  cell  anemia 
treatment  program. 

(ii)  No  ihfbrination  obtained  by  an 
undercover  agent  or  informant,  whether 
or  not  that  undercover  agent  or 
informant  is  placed  in  a  VA  drug  rinise. 
alcoholism  or  alcohol  abuse,  HIV 
infection,  or  sickle  cell  anemia 
treatment  program  pursuant  to  an 
authorizing  court  order,  may  be  used  to 
criminally  invest^ata  or  prosecute  any 
patient  unless  authorized  pursuant  to 
the  provisions  of  9 1.493  of  this  pait 

(iii)  The  enrollment  of  an  undercover 
agent  or  informant  in  a  treatment  unit 
shall  not  be  deemed  a  violation  ^  this 
section  if  the  enrollment  is  solely  for  the 
purpose  of  enabling  the  individual  to 
obtain  treatment  for  drug  or  alcohol 
abuse.  HIV  infisction,  or  sidde  cell 
anemia. 

(d)  AppUcdbility  to  recipients  of 
information.— {!)  Restriction  on  use  of 
infitanation.  In  the  absence  of  e  proper 
§  1.493  court  order,  the  restriction  on 
the  use  of  any  information  sub^  to 
S§  1.460  through  1.499  of  this  part  to 
initiate  or  substantiate  any  criminal 
charges  against  a  patient  or  to  conduct 
any  criminal  invsetigation  of  a  patient 
applies  to  any  person  who  obtains  that 
inlormati(Hi  from  VA.  regardless  of  the 


status  of  the  persoo  obtaining  the 
information  or  of  wdiethar  the 
information  wras  obtained  in  accordance 
with  §$  1.460  through  1.499  of  this  part. 
This  restriction  an  use  ban,  among 
other  things,  the  introducUon  of  that 
information  as  evidence  in  a  criminal 
proceeding  and  any  other  use  of  the 
information  to  investigate  or  prosecute  a 
patient  with  respect  to  a  suspected 
crime.  Information  obtained  by 
undercover  agents  or  informants  (see 
paragraph  (c)  of  this  section)  or  through 
patient  access  (see  9 1-469  of  this  part) 
is  siibiect  to  the  restriction  on  use. 

(2)  Restrictions  on  disclosures— third- 
party  payers  and  others.  The  restrictions 
on  disclosure  in  9S 1-460  through  1.499 
of  this  part  apply  to  third-party  payers 
and  persons  who,  pursuant  to  a  consent, 
receive  patient  records  directly  from  VA 
and  who  are  notified  of  the  restrictions 
on  redisdosure  of  the  records  in 
accordance  with  f  1.476  of  this  part. 

(Authority:  38  U.S.C  7332(e)  and  7334) 

§1.462    ConMenHtfllv  raetrlctene. 

(a)  General.  The  patient  records  to 
which  §§  1.460  throu^  1.499  of  this 
part  apply  may  be  disdoeed  or  used 
only  as  permitted  l^  these  regulations 
and  may  not  otherwise  be  disclosed  or 
used  in  any  dvil.  criminal, 
administrative,  or  legislative 
proceedings  conducted  by  any  Federal. 
State,  or  local  authority.  Any  disclosure 
made  under  these  regulations  must  be 
limited  to  that  information  which  is 
necessary  to  carry  out  the  purpose  of  the 
disclosure. 

(b)  Unconditional  compliance 
required.  The  restrictions  on  disdosiire 
and  use  in  §§  1.460  throu^  1.499  of  this 
part  apply  whether  the  person  seeking 
the  information  already  has  it.  has  other 
means  of  obtaining  it.  is  a  law 
enforcement  or  other  ofRdal.  has 
obtained  a  subpoena,  or  asserts  any 
other  iustification  for  a  disclosure  or  use 
which  is  not  permitted  by  SS 1-460 
through  1.499  of  this  part  Tliese 
provisions  do  not  prohibit  VA  frt>m 
acting  accordingly  when  there  is  no 
disclosure  of  information. 

(c)  Acknowledl^ng  the  presence  of 
patients:  respoitding  to  requests.  (1)  The 
presence  of  an  identified  patient  in  a  VA 
facility  for  the  treatment  or  other  VA 
program  activity  relating  to  drug  abuse. 
alcdioUsm  or  alcohol  abuse,  infection 
with  the  HIV.  or  sickle  cell  anemia  may 
be  acknowledged  only  if  the  patient's 
written  consent  is  obtained  in 
accordance  with  $  1.475  of  this  part  or 

if  an  authorizing  court  order  is  entered 
in  accordance  with  SS  1-490  through 
1.499  of  this  part  Acknowledgement  of 
the  presence  of  an  identified  patient  in 
a  fadlity  is  permitted  if  the 


acknowledgemflot  does  not  reveal  that 
the  patient  is  being  treated  far  or  is 
otherwise  involved  in  a  VA  program  or 
activity  ooncemins  drug  abuse, 
alcoholism  or  alcohol  wuse.  InfectiMi 
with  the  HIV.  or  sickle  cell  anemia. 
(2)  Any  answer  to  a  request  far  • 
disclosure  of  patient  records  vdiidi  is 
not  permissifaM  under  $$  1.460  through 
1.499  of  this  part  must  be  made  in  a  way 
that  will  not  affirmatively  reveal  that  an 
identified  individual  has  been,  or  Is 
beihg  diagnosed  or  treated  far  drug 
abuse,  alcoholism  or  alcohol  abuse, 
infection  with  the  HIV.  or  sidde  cell 
anemia.  Theee  regulatiaos  do  not 
restrict  a  disdoeure  that  an  identified 
individual  is  not  and  never  has  been  a 
patient. 

(Authority:  38  U.S£.  7334) 

91.463    Criminal  peneNy  for  1 

Under  38  U.S.C  7332(g).  any  i. 
who  violates  any  provision  of  this 
statute  or  SS  1.460  through  1.499  of  this 
part  shall  be  fined  not  more  than  $5,000 
in  the  case  of  a  first  ofiianse.  and  not 
more  than  $20,000  for  a  subesquent 
offense. 

(Authority:  38  U.S.C  7332(g)) 


%  1  a^V^  MWIOf  I 

(a)  Definition  of  minor.  As  used  in 
SS  1-460  through  1.499  of  this  part  the 
term  "minor"  means  a  penoo  wrho  has 
not  attained  the  age  of  mafocity 
spedfied  in  the  applicable  State  law,  or 
if  no  age  of  majori^  is  spedfied  in  the 
applicable  State  law.  the  age  of  ei^teen 
years, 

(b)  State  law  not  requiring  parental 
consent  to  treatment.  If  a  minor  patient 
acting  alone  has  the  legal  capacity  under 
the  applicable  State  law  to  apply  for  and 
obtain  treatment  for  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  HIV.  or  sickle  cell  anemia,  any 
written  consent  for  disdosure 
authorized  under  S  1.475  of  this  part 
may  be  given  only  by  the  minor  patient 
This  restriction  includes,  but  is  not 
limited  to.  any  disclosure  of  patient 
identifying  information  to  the  parent  or 
guardian  of  a  minor  patient  for  the 
purpose  of  obtaining  finaiMial 
reimbursement.  Sections  1.460  through 

1 .499  of  this  part  do  not  prohibit  a  VA 
facility  from  refusing  to  provide 
nonemergent  treatment  to  an  otherwise 
ineligible  minor  patient  until  the  minor 
patient  consents  to  the  disdosure 
necessary  to  obtain  reimbursement  far  > 
services  fri>m  a  third  party  payer. 

(c)  State  law  requiring  parental 
consent  to  treatment.  (1)  Where  State 
law  requires  consent  of  a  parsnt 
guardian,  or  other  person  for  a  minor  to 
obtain  treatment  for  drug  abuse. 


39712 


Ftdwd  Ugirtar  /  Vol.  58.  Na  141  /  Monday,  July  26.  1093  /  PropoMd  Rules 


alcoholism  or  alcohol  abuae,  infection 
with  tha  HIV.  or  aickla  call  anemia,  any 
writtan  conaant  far  diacloaura 
authorlMd  imder  f  1.47S  of  thia  part 
must  be  givan  by  both  the  minor  and  his 
or  her  parent,  guardian,  or  other  person 
authorized  under  State  law  to  act  in  the 
minor's  bdialf. 

(2)  Where  State  law  requires  parental 
consent  to  treatment,  the  feet  of  a 
minor's  application  for  treatment  may 
be  communicated  to  the  minor's  parent, 
guardian,  or  other  parson  authorized 
tuider  State  law  to  act  in  the  minor's 
behalf  only  if: 

(i)  The  minor  has  given  written 
consent  to  the  disdoeuie  in  accordance 
with  S 1-475  of  this  part;  or 

(ii)  The  minor  lacks  the  capacity  to 
make  a  rational  choice  regarding  such 
consent  as  Judged  by  the  appropriate  VA 
fedlity  director  under  paragrapn  (d)  of 
this  section. 

(d)  h4inor  applicant  for  service  lacks 
capacity  for  rational  choice.  Facts 
relevant  to  reducing  a  threat  to  the  life 
or  physical  well  being  of  the  applicant 
or  any  other  individual  may  be 
disclosed  to  the  parent,  guardian,  or 
other  person  authorized  under  State  law 
to  act  in  the  minor's  behalf  if  the 
appropriate  VA  fedlity  director  judges 
that: 

(1)  A  minor  applicant  for  services 
lacks  capacity  bacaiise  of  extreme  youth 
or  mental  or  physical  condition  to  make 
a  rational  decision  on  whether  to 
consent  to  a  disclosure  under  §  1.475  of 
this  part  to  his  or  her  parent,  guardian, 
or  oUier  person  authorized  under  State 
law  to  act  in  the  minor's  behalf,  and 

(2)  The  applicant's  situation  poses  a 
substantial  threat  to  the  life  or  physical 
well-being  of  the  applicant  or  any  other 
individual  which  may  be  reduced  by 
communicating  relevant  fects  to  the 
minor's  parent,  guardian,  or  other 
person  authorized  under  State  law  to  act 
in  the  minor's  behalf. 

{Authority:  38  U.S.C  7334) 
11 


(a)  Incompetent  patients  other  than 
minors.  In  the  case  of  a  patient  who  has 
been  adjudicated  as  lacking  the 
capacity,  for  any  reason  other  than 
insufiicient  age,  to  manage  his  or  her 
own  afliairs,  any  consent  which  is 
required  under  §§  1.460  throu^  1.499 
of  this  part  may  be  given  by  a  court 
appointed  legal  guardian. 

(b)  Deceased  patients.— {1)  Vital 
statistics.  Sec.  1.460  through  1.499  of 
this  part  do  not  restrict  the  disclosure  of 
patient  identifying  information  relating 
to  the  cause  of  death  of  a  patient  voider 
laws  requiring  the  collection  of  death  or 


other  vital  statiadcs  or  pannitting 
inquiry  into  tha  cauaa  of  death. 

(2)  Content  by  personal 
representative.  Any  other  disclosure  of 
information  idaotirying  a  deceased 
patient  as  being  treated  for  drug  abuse, 
alcoholism  (v  alcohol  abuae,  infection 
with  the  HIV,  or  aickle  cell  anemia  is 
subject  to  §§  1.460  through  1.499  of  this 
part.  If  a  written  consent  to  the 
discloaure  ia  required,  the  Under 
Secretary  for  Health  or  deaignee  may. 
upon  the  prior  written  requeat  of  the 
next  of  kin.  executor/executrix, 
administrator/administratrix,  or  other 
personal  representative  of  such 
deceased  patient,  disclose  the  contents 
of  such  records,  only  if  the  Under 
Secretary  for  Health  or  designee 
determines  such  disclosure  is  necessary 
to  obtain  survivorship  benefits  for  the 
deceesed  patient's  siuvivor.  This  would 
include  not  only  VA  benefits,  but  also 
payments  by  the  Social  Security 
Administration,  Worker's  Compensation 
Boards  or  Commissions,  or  other 
Federal,  State,  or  local  government 
agencies,  or  nongovernment  entities, 
such  as  life  insurance  companies. 
Information  related  to  sickle  cell  anemia 
may  be  released  to  a  blood  relative  of  a 
deceased  veteran  for  medical  follow-up 
or  family  planning  purposes. 

(Authority:  38  U.S.C  7332(b)(3)) 

|1.46«    Security  for  recorda. 

(a)  Written  records  which  are  subject 
to  §§  1.460  through  1.499  of  this  part 
must  be  maintained  in  a  secure  room, 
locked  file  cabinet,  safe  or  other  similar 
container  when  not  in  use.  Access  to 
information  stored  in  computers  will  be 
limited  to  authorized  VA  employees 
who  have  a  need  for  the  information  in 
performing  their  duties.  These  security 
precautions  shall  be  consistent  with  the 
Privagr  Act  of  1974  (5  U.S.C  552a). 

(b)  Each  VA  facility  shall  adopt  in 
writing  procedures  related  to  the  access 
to  and  use  of  records  which  are  subject 
to  §§  1.460  through  1.499  of  this  part. 

(Authority:  38  U.S.C  7334) 

f  1.467    Reefricllona  on  ttta  uaa  e( 
Mantfflcatlon  eania  and  publie  eigne. 

(a)  No  facility  may  require  any  patient 
to  carry  on  their  person  while  away 
firom  the  facility  premises  any  card  or 
other  object  which  would  identify  the 
patient  as  a  participant  in  any  VA  drug 
abuse,  alcoholism  or  alcohol  abuse,  HIV 
infection,  or  sickle  cell  anemia 
treatment  program.  A  fadUty  may 
require  patients  to  use  or  carry  cards  or 
other  identification  objects  on  the 
premises  of  a  fadlity.  Patients  may  not 
be  required  to  wear  clothing  or  colored 
identification  bracelets  or  display 
objects  openly  to  all  fadlity  staff  at 


others  which  would  identify  them  aa 
being  treated  lor  drug  or  alcohol  abuae, 
HIV  infection,  or  sicUe  cell  anemia. 

(b)  Treatment  locations  should  not  be 
identified  by  signs  that  would  identify 
individuals  entering  or  exiting  theae 
locations  as  patients  enrolled  in  a  drug 
or  alcohol  abuse.  HIV  infisction,  or 
sickle  cell  anemia  program  or  activity. 

(Authority:  38  U.S.a  7334) 

11.468    Relattonahlpte  Federal  atatutaa 

(a)  Research  privilege  description. 
There  may  be  concurrent  coverage  of 
patient  identifying  information  by  the 
provisions  of  §§  1.460  throu^  1.499  of 
this  part  and  by  administrative  action 
taken  under  sec.  303(a)  of  the  Public 
Health  Service  Act  (42  U.S.C  241(d) 
and  the  implementing  regulations  at  42 
CFR  part  2a):  or  sec  502(c)  of  the 
Controlled  Substancaa  Act  (21  U.S.C 
872(c)  and  the  implementing  regulations 
at  21  CFR  1316.21).  These  "research 
privilege"  statutes  confer  on  the 
Secretary  of  Health  and  Human  Services 
and  on  the  Attorney  General. 
respectively,  the  power  to  authorize 
researchers  conducting  certain  types  of 
research  to  withhold  from  all  persons 
not  connected  with  the  research  the 
names  and  other  identifying  information 
concerning  individuals  who  are  the 
subjects  of  the  research. 

(b)  Effect  of  concurrent  coverage. 
Sections  1.460  through  1.499  of  Uiis  part 
restrict  the  disclosure  and  use  of 
information  about  patients,  while 
administrative  action  taken  under  the 
research  privilege  statutes  and 
implementing  regulations  protects  a 
person  engaged  in  applicable  research 
fr^om  being  compelled  to  disclose  any 
identifying  characteristics  of  the 
individuals  who  are  the  subjects  of  that 
research.  The  issuance  under  §§  1.490 
through  1.499  of  this  part  of  a  court 
order  authorizing  a  disclosure  of 
information  about  a  patient  does  not 
affect  an  exerdse  of  authority  under 
these  research  privilege  statutes. 
However,  the  research  privilege  granted 
under  21  CFR  291.S05(g)  to  treatment 
programs  using  methadone  for 
maintenance  treatment  does  not  protect 
from  compulsory  disclosure  any 
information  which  is  permitted  to  be 
disclosed  under  those  regulations.  Thus, 
if  a  court  order  entered  in  accordance 
with  §§  1.490  through  1.499  of  this  part 
authorizes  a  VA  fedlity  to  discloee 
certain  information  about  its  patients, 
the  fadlity  may  not  invoke  the  research 
privilege  under  21  CFR  291.505(g)  as  a 
defense  to  a  subpoena  for  that 
information. 
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(Authoiitjr:  38  U.&C  7334) 


(a)  Patient  access  not  prohibited. 
Sections  1.460  thnni^  1.499  of  this  part 
do  not  prohibit  a  b^itv  from  giving  a 
patiant  access  to  his  or  h«r  own  records, 
including  the  opportunity  to  inspect 
and  copy  any  records  that  VA  maintains 
about  the  patient,  subject  to  the 
provisions  of  the  Privacy  Act  (5  U.S.C 
552a(d)(l))  and  38  CFR  1.577.  If  the 
patient  is  accompanied,  giving  access  to 
the  patient  and  the  accompanying 
person  will  require  a  written  consent  by 
the  patient  wrfaich  is  provided  in 
accordance  with  S  1.475  of  this  part. 

(b)  Restrictions  on  use  of  information. 
Information  obtained  by  patient  access 
to  patient  record  is  subject  to  the 
restriction  on  use  of  this  inficnmation  to 
initiate  or  substantiate  any  criminal 
charges  against  the  patient  or  to  conduct 
any  criminal  invest^tion  of  the  patient 
as  provided  for  under  §  1.461(dXl)  of 
this  part 

(Authority:  38  U.S.C  7334) 
if  1.470-1^4  (Reeefvedl 
DisdoBores  With  Patient's  CoBsaot 


f1.47S   FemefwrMani 

(a)  Bequired  dements.  A  written 
consent  to  a  disclosure  under  $$  1.460 
through  1.499  of  this  part  must  include: 

(1)  The  name  of  the  facility  pennitted 
to  make  the  disdosure  (sudi  a 
designatian  does  not  preclude  the 
release  of  recurds  from  other  VA  health 
care  bdlitias  unless  a  restriction  is 
stated  GO  the  consent). 

(2)  The  name  or  title  of  the  individual 
or  the  name  of  the  organization  to  which 
disclosure  is  to  be  made. 

(3)  The  name  of  the  patient 

(4)  The  purpose  of  the  disclosure. 

(5)  How  mudi  and  what  kind  of 
information  is  to  be  disclosed. 

(6)  The  signature  of  the  patient  and. 
when  required  for  a  patient  %^o  is  a 
minor,  the  signature  of  a  person 
authorized  to  give  consmt  under  §  1.464 
of  this  part;  or,  when  required  for  a 
patient  who  is  incompetent  or  deceased, 
the  signature  of  a  person  authorized  to 
sign  under  §  1.465  of  this  part  in  lieu  Of 
the  oatient. 

(7)  The  date  on  w^di  the  consent  is    . 
signed. 

(8)  A  statement  that  the  consent  is 
subject  to  revocation  at  any  time  except 
to  the  extent  that  the  focihty  «rhich  is 
to  make  the  disclosure  has  already  acted 
in  reliance  on  it.  Acting  in  reliance 
includes  the  provision  of  treatment 
services  in  reliance  on  a  vaUd  consent 
to  disclose  infonnation  to  a  third  party 
payer. 


(9)  The  date,  event,  or  condition  upon 
wfaidi  the  consent  will  expirs  if  not 
revoked  before.  This  date,  event,  or 
condition  must  ensure  that  the  consent 
will  last  no  longer  than  reastmably 
necessary  to  serve  the  purpose  for 
which  it  is  given. 

(b)  Expired,  deficient,  or  false 
consent  A  disclosure  may  not  be  made 
on  the  basis  of  a  consent  whidi: 

(1)  Has  expired; 

(2)  On  its  £KX  substantially  foils  to 
conform  to  any  of  the  requirements  set 
forth  in  paragraph  (a)  of  this  section: 

(3)  Is  known  to  have  been  revoimd;  or 

(4)  Is  knowm.  or  through  a  reascHoable 
effort  could  be  known,  by  responsible 
personnel  of  VA  to  be  materially  folse. 

(c)  Notification  of  deficient  consent. 
Other  than  the  patient,  no  person  or 
entity  may  be  advised  that  a  special 
consent  is  required  in  order  to  disclose 
information  relating  to  an  individual 
participating  in  a  drug  abuse, 
alcoholism  or  alcohol  abuse,  HIV.  or 
sickle  cell  anemia  program  or  activity. 
Where  a  person  or  entity  presents  VA 
with  an  insufGcient  written  consent  for 
infonnation  protected  by  38  U.S.C 
7332,  VA  must,  in  the  process  of 
obtaining  a  legally  sufficient  consent, 
correspond  only  with  the  patient  whose 
records  are  involved,  or  the  legal 
guardian  of  an  incompetent  patient  or 
next  of  kin  of  a  deceased  patient,  and 
not  with  any  other  p>erson. 

(d)  It  is  not  neceuaiy  to  use  any 
particular  form  to  establish  a  consent 
referred  to  in  paragraph  (a)  of  this 
secticm.  howevw.  VA  Form  10-5345. 
titied  Request  for  and  Consent  to 
Release  of  Medical  Records  Protected  by 
38  U.S.C  7332,  may  be  used  for  sudb 
purpose. 

(Authority:  38  U.S.C  7332(aM2)  and  (b)(1)) 


(Authority:  38  U.SC  7334) 
f  1.477 


{1.479   ProhnWon  on  I 

Each  disclosure  under  S§  1.460 
through  1.499  of  this  part  made  with  the 
patient's  written  consent  must  be 
accompanied  by  a  written  statement 
similar  to  the  following:  This 
infonnation  has  been  disclosed  to  you 
from  records  protected  by  Federal 
confidentiality  rules  (38  CFR  part  1). 
The  Federal  rules  prt^bit  you  from 
making  any  further  disclosure  oi  this 
information  unless  further  disclosure  is 
expressly  permitted  by  the  written 
consent  of  the  person  to  whom  it 
pertains  or  as  otherwise  permitted  by  38 
CFR  part  1.  A  general  authorization  for 
the  release  of  medical  or  other 
information  is  NOT  sufficient  fior  this 
purpose.  The  Federal  rules  restrict  any 
use  of  the  infonnation  to  criminally 
investigate  or  prosecute  any  alcohol  or 
drug  abuse  pstient  or  patient  with  sidkle 
cell  anemia  or  HIV  intoction. 


If  a  patient  consents  to  a  disclosure  of 
his  or  her  records  under  S  1.475  of  this 
part,  a  fodlity  may  discfoae  those 
records  in  accordance  with  that  consent 
to  any  individual  or  organizatimi  named 
in  the  consent,  except  that  disclosures 
to  central  registries  and  in  connectian 
with  criminal  justice  reforrals  must  meet 
the  reqiiirements  of  §§  1.478  and  1.479 
of  this  part,  respectively. 
(Authority:  38  U.SC  7332(bMl)) 

f1.47S   Oleetoeurse  to  prevent  muMple 

ilnr        -     - 


sppMcable  to  raoorde  rsieHnQ  to  eleMa  eel 
anemia  or  hNeciion  wMi  toe  HWf. 

(a)  Definitions.  For  purposes  of  tiiis 
section: 

(1)  Central  registry  means  an 
organization  which  obtains  from  two  or 
more  member  programs  patient 
identifying  information  about 
individuals  applying  for  maintenance 
treatment  or  detoxification  treatment  for 
the  purpose  of  avoiding  an  individual's 
concurrent  enrollment  in  more  than  one 
prooara. 

(2)  Detoxification  treatment  means  the 
dispensing  of  a  narcotic  drug  in 
decreasing  doses  to  an  individual  in 
order  to  reduce  or  eliminate  adverse 
physiological  or  psychological  efhcts 
incident  to  withdrawal  from  the 
sustained  use  of  a  narcotic  drug. 

(3)  Maintenance  treatment  means  the 
dispensing  of  a  narcotic  drug  in  the 
treatment  of  an  individual  for 
dependence  upon  heroin  or  other 
morphine-like  drugs. 

(4)  Member  program  means  a  non-VA 
detoxification  treatment  or  maintenance 
treatment  program  which  repcxts  patient 
identifying  infonnation  to  a  central 
registry  and  which  is  in  the  same  State 
as  that  central  registry  or  is  nM  mora 
than  125  miles  from  any  border  of  the 
State  in  which  the  central  registry  is 
located. 

(b)  Restrictions  on  disclosure.  VA  may 
disclose  patient  records  to  a  central 
registry  which  is  located  in  the  same 
State  or  is  not  more  than  125  miles  from 
any  border  of  the  State  or  to  any  non- 
VA  detoxification  or  maintenance 
treatment  program  not  more  than  200 
miles  away  for  the  purpose  of 
preventing  the  multiple  enrollment  of  a 
patient  only  if: 

(1)  The  disclosure  is  made  when: 

(i)  The  patient  is  accepted  for 
treatment; 

(ii)  The  type  or  dosage  of  the  drug  is 
chanoed;  or 

(iiilThe  treatment  is  interrupted, 
resumed  or  terminated. 
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(2)  The  disclosure  is  limited  to: 

(i)  Pitient  identifying  iniimnatian: 
(ii)  Type  and  dosage  of  the  drug:  and 
(iii)  Relevant  dates. 

(3)  The  disclosure  is  made  writh  the 
patient's  written  consent  meeting  the 
requirements  of  f  1.475  of  this  part, 
except  that: 

(!)  The  consent  must  list  the  name  snd 
address  of  each  central  registry  and  each 
known  non-VA  deto^dfication  or 
maintenance  treatment  program  to 
which  a  disclosure  will  oe  made;  and 

(ii)  The  omsent  may  authorize  a 
disclosure  to  any  non-VA  detoxification 
or  maintenance  treetment  program 
established  jfvithin  200  miles  after  the 
consent  is  given  without  naming  any 
such  program. 

(c)  Use  trf  information  limited  to 
prrrvention  of  multiple  enrollments.  A 
central  registry  and  any  non-VA 
detoxification  or  maintenance  treatment 
program  to  which  information  is 
disclosed  to  prevent  multiple 
enrollments  may  not  redisdose  or  use 
patient  identifying  information  for  any 
puipose  other  than  the  prevention  of 
multiple  enrollments  unless  authorized 
by  a  court  order  under  §§  1.490  through 
1.499  of  this  part. 

(Authority:  38  U.S.C  7334) 


%  ^An   HecloeMf  M  to  t^wwnte  of  My 
cnMiiel  lustlee  eyelswi  wtwcn  neve  fefsfred 


(a)  VA  may  disclose  information 
about  a  patient  from  records  covered  by 
§§  1.460  through  1.499  of  this  part  to 
diose  persons  within  the  criminal 
)ustice  system  which  have  made 
participation  in  a  VA  treatment  program 
a  condition  of  the  disposition  ofany 
criminal  proceedings  against  the  patient 
or  of  the  patient's  parole  ot  other  release 
from  custody  if: 

(1)  The  disclosure  is  made  only  to 
those  individuals  within  the  criminal 
Justice  system  who  have  a  need  for  the 
information  in  connection  with  their 
duty  to  monitor  the  patient's  progress 
(e.g.,  a  prosecuting  attorney  who  is 
withholding  charges  against  the  patient, 
a  court  granting  pretrial  or  poettrial 
release,  probation  or  parole  ofBcers 
responsiole  for  supervision  of  the 
patient);  and 

(2)  The  patient  has  signed  a  written 
consent  as  a  condition  of  admission  to 
the  treatment  program  meeting  the 
requirements  of  §  1.475  of  this  part 
(except  paragraph  (a)(8)  which  is 
inconsistent  Mrith  the  revocation 
provisions  of  paragraph  (c)  of  this 
section)  and  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Duration  of  consent.  The  written 
consent  must  state  the  period  diiring 


which  it  remains  in  efiiact  This  period 
must  be  reasonable,  taking  into  account: 

(1)  The  anticipated  len^  of  the 
treatment  recognizing  that  revocation  of 
consent  may  not  generally  be  effected 
while  treatment  is  ongoing; 

(2)  The  type  of  crin^al  proceeding 
involved,  the  need  for  the  information 
in  connection  with  the  final  disposition 
of  that  proceeding,  and  when  the  final 
disposition  will  occur,  and 

(3)  Such  other  factors  as  the  facility, 
the  patient,  and  the  per8on(s)  who  will 
receive  the  disclosure  consider 
pertinent. 

(c)  Revocation  of  consent  The  written 
consent  must  state  that  it  is  revocable 
upon  the  passage  of  a  specified  amount 
of  time  or  the  occurrence  of  a  specified, 
ascertainable  event.  The  time  or 
ocourence  upon  which  consent 
becomes  revocable  may  be  no  earlier 
than  the  individual's  completion  of  the 
treatment  program  and  no  later  than  the 
final  disposition  of  the  conditional 
release  or  other  action  in  connection 
with  which  consent  was  given. 

(d)  Restrictions  on  redisclosure  and 
use.  A  person  who  receives  patient 
information  luder  this  section  may 
redisclose  and  use  it  only  to  carry  out 
that  person's  official  duties  with  regard 
to  the  patient's  conditional  release  or 
other  action  in  connection  with  which 
the  consent  was  given,  including  parole. 

(Authority:  38  U.S.C  7334) 
H  1.480-1.484   [Reserved] 
Disclosures  Withont  Patient  Consent 


I1.48S 

(a)  General  rule.  Under  the  procedures 
required  by  paragraph  (c)  of  this  section, 
patient  identifying  information  from 
records  covered  by  §$  1.460  through 
1.499  of  this  part  may  be  disclosed  to 
medical  personnel  who  have  a  need  for 
information  about  a  patient  for  the 
purpose  of  treating  a  condition  which 
poses  an  immediate  threat  to  the  health 
ofany  individual  and  which  requires 
immediate  medical  intervention. 

(b)  Special  rule.  Patient  identifying 
information  may  be  disclosed  to 
medical  personnel  of  the  Food  and  Drug 
Administration  (FDA)  who  assert  a 
reason  to  believe  that  the  health  of  any 
individiial  may  be  threatened  by  an 
error  in  the  manufactiue,  labeling,  or 
sale  of  a  product  under  FDA 
jurisdiction,  and  that  the  information 
will  be  used  fat  the  exclusive  purpose 
of  notifying  patients  or  their  physicians 
of  potential  dangers. 

(c)  Procedures,  hnmediately  following 
disclosiue,  any  VA  employee  making  an 
oral  disclosiue  under  authority  of  this 
section  shall  make  an  accounting  of  the 


disclosure  in  accordance  with  the 
Privacy  Act  (5  U.S.C  552a(c)  and  38 
CFR  1.576(c))  snd  document  the 
disclosure  in  the  patient's  reoords 
settingfbrth  in  writins: 

(1)  The  name  and  address  of  the 
medical  persoimel  to  wdiom  disclosure 
was  made  and  their  affiliation  with  any 
health  care  facility; 

(2)  The  name  of  the  individual 
making  the  disclosure; 

(3)  'The  date  and  time  of  the 
disclosure; 

(4)  The  nature  of  the  emergency  (or 
error,  if  the  report  was  to  FIXA); 

(5)  The  inficmnation  disclosed;  and 

(6)  The  authority  for  making  the 
disclosure  (S  1.485  of  this  part). 

(Authority:  38  U.S.C  7332(b)(2MA)) 

%  1 .486   Discloeure  of  NifoiiiiaUun  relalsd 
to  Inisotion  witti  the  Iwman 
inwmmodefldency  vinis  to  public  health 
authorWse. 

(a)  In  the  case  ofany  record  which  is 
maintained  in  connection  with  the 
performance  ofany  program  or  activity 
relating  to  infection  with  the  HIV. 
information  may  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
authority,  charged  under  Federal  or 
State  law  with  the  protection  of  the 
public  health,  and  to  which  Federal  or 
State  law  requires  disclosiue  of  such 
record,  if  a  qualified  representative  of 
such  authority  has  made  a  written 
request  that  such  record  be  provided  as 
required  pursuant  to  such  law  for  a 
piupose  authorized  by  such  law.  In  the 
case  of  a  State  law.  such  law  must,  in 
order  for  VA  to  be  able  to  release  patient 
name  and  address  information  in 
accordance  with  38  U.S.C  5701(f)(2). 
provide  for  a  penalty  or  fine  or  other 
sanction  to  be  assessed  against  those 
individuals  who  are  subject  to  the 
jurisdiction  of  the  public  health 
authority  but  fail  to  comply  with  the 
reporting  requirements. 

(b)  A  person  to  whom  a  record  is 
disclosed  \mdet  this  section  may  not 
redisclose  or  use  such  record  for  a 
purpose  other  than  that  for  which  the 
disclosure  was  made. 

(Authority:  38  U.S.C  7332(bM2HC)) 

f  1.487    Oiselosure  Of  Information  reialed 
to  infection  with  ttie  human 
imntunodefloianey  virua  to  tfte  apeuae  or 
sexual  partner  of  the  peUonL 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  physician  or  a  professional 
counselor  may  disclose  information  or 
records  indicating  that  a  patient  is 
infected  with  the  HIV  if  the  disclosure 
is  made  to  the  spouse  of  the  patient,  or 
to  an  individual  whom  the  patient  has, 
during  the  process  of  professional 
counselling  or  of  testing  to  determine 
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whether  te  ntknt  Is  infected  with 
such  vinu,  identified  as  being  •  MKuel 
partner  of  such  patient 

(b)  A  discloBun  under  this  section 
may  be  made  only  if  the  physician  or 
counselor,  after  makias  rsaeonable 
efforts  to  cooneel  and  encourage  the 
patient  to  provide  the  inforoMtion  to  the 
spouee  or  sexual  partner,  leesonebly 
believes  that  the  patient  will  not 
provide  the  infoiinatiai  to  die  RMMseor 
sexual  paitnsr  and  that  tibe  disdiDeure  is 
nncasMui  to  protect  tihe  heaMi  of  ttia 
spouse  or  ssKual  partner. 

(c)  A  disclosure  under  this  ssction 
may  be  made  by  a  physidan  or 
counselorother  then  the  physiden  or 
counselor  rsiwud  to  in  perapaph  (b)  «rf 
this  section  if  sudi  phyndan  or 
couaselar  is  unevailable  by  rsason  of 
extended  absenos  or  tsnnination  of 
employment  to  make  the  disdosure. 
(Authoritjr:  M  XJSJC  7332(btt 

Subjed  to  the  pravisiaas  of  38  U.S.C 
5701. 38  CFR  l.SOO-1.527.  the  Privacy 
Ad  (S  U.S.C  S52a).  38  CFR  1.S7S-1.S84 
and  ttM  isllowing  paragraphs,  patient 
medicel  record  infiirmetion  covered  by 
§S  1.460  through  1.499  of  diispeit  may 
be  diadoeed  for  tiie  purpose  or 
conducting  scientific  reseerdi. 

(a)  ^formation  in  individually 
identifiable  form  may  be  discloeed  from 
records  covered  l^  §§  1.460  throu^ 
1.499  of  this  part  lor  the  purpoee  of 
conducting  sdsntific  research  If  the 
Under  Secretary  far  Heelth  or  desipiee 
makes  a  determination  that  the  ledpieot 
of  the  patient  identifytng  information: 

(1)  Is  qualified  to  condud  the 
reseerch: 

(2)  Has  a  reseerdi  protocol  under 
wdiidi  the  information: 

(i)  Will  be  meintained  in  accordance 
with  the  security  requirements  of 
S  1.466  of  this  part  (or  more  strii^ent 
requirements):  and 

(ii)  WiU  not  be  rediscloeed  except  es 
permitted  under  paragraph  (b)  of  uis 
sedifm.and; 

(3)  Has  fumidied  a  written  statement 
that  the  reseerdi  protocol  has  been 
reviewed  by  an  independent  group  of 
three  or  more  individuals  who  ftmnd 
that  the  rights  of  patients  would  be 
adequetelv  protected  end  that  the 
potential  Mnoefits  of  the  reseerch 
outweigh  eny  potential  risks  to  patient 
confidentiality  posed  by  the  disdosure 
of  records. 

(b)  A  person  amduding  reseerch  may 
disclose  infoimatian  obtained  under 
paragraph  (a)  of  this  section  only  bade 
to  VA  Old  may  not  identily  eny 
individual  patient  in  any  report  of  that 
research  or  otherwise  disclose  pstient 
identitiee. 


(Authoritjr:  36  U.SJC.  7332(bX2)(B)) 

•1.4a8   AudWendeweiuetienactMiiea. 

Sub|ed  to  the  provisions  of  38  U.S.C 
5701, 38  CFR  1.500-1.527.  the  Privacy 
Ad  (5  U.S.C  S52a).  38  CFR  1.575- 
1.584,  and  tiie  following  paragraphs, 
patient  medical  records  covered  by 
SS  1.460  through  1.499  of  this  pert  may 
be  diadoeed  outdde  VA  for  die 
puipoees  of  conducting  audit  and 
evaluation  activities. 

(a)  Aecords  noC  copied.  If  patient 
records  covered  by  5f  1.460  through 
1.499  of  this  pert  ars  not  o^ed,  petient 
identifying  infofmatiim  may  be 
disdoeed  in  the  course  of  a  review  of 
records  on  VAfadM^  premises  to  eny 
person  who  ay  eea  in  writing  to  comply 
«rith  the  Umitattons  on  rediKlosurs  and 
use  in  paragraph  (d)  of  this  section  and: 

(1)  Where  audit  or  evaluation 
functions  are  performed  by  a  State  or 
Federal  governmental  casncy  on  behalf 
ofVA;or 

(2)  Who  is  determined  by  die  VA 
Cu:ility  director  to  be  qualified  to 
condud  the  audit  or  evaluation 
activities. 

(b)  Copying  of  records.  Records 
containing  pdient  identifying 
information  may  be  capiad  \^  eny 
p«Bonwho: 

(1)  Agrees  in  nvriting  to: 

(i)  Maintain  dM  patiMit  identifying 
information  in  accordance  witt  die 
security  requirements  provided  in 
S  1.468  of  this  pert  (or  more  stringent 
requirements); 

(ii)  Destroy  all  the  patient  identifying 
information  upon  completion  of  the 
eudit  or  evaluation;  and 

(Ui)  Cmnpfy  widi  die  limitations  on 
disclosure  and  use  in  paragraph  (d)  of 
this  section;  and 

(2)  Who  U  determined  by  die  VA 
medical  fadlity  Diredor  to  be  qualified 
to  condud  the  audit  or  evaluation 
adivities. 

(c)  Conffesahnal  oversight  Records 
subjed  to  §S  1.480  dirou^  1.499  of  diis 
part  shall  be  released  to  congressional 
committees  or  subcommittees  for 
program  oversight  and  evaluation  if 
taca  records  pertain  to  any  matter 
within  the  jurisdiction  of  such 
committee  or  subcommittee. 

(d)  Limitation  on  disdosure  and  use. 
Records  conteining  petient  i<fentifying 
inf(vmatian  discloeed  under  this  section 
may  be  disclosed  only  beck  to  VA  end 
useid  only  to  cany  out  an  audit  or 
evaluation  purpose,  or,  to  investigate  or 
prosecute  criminal  or  other  edivities  es 
authorized  by  a  court  order  entered 
under  §  1.494  of  diis  pert 

(Authority:  38  U.S.C  7332(bX2KB)) 


and  Use 

•1.480   UgalslslaH 

The  records  to  which  Sf  1.480 
through  1.499  of  diis  port  eppfy  may  be 
disclosed  if  authodnd  by  an 
approfwiate  order  of  a  court  of 
competent  furiadidian  (either  Federal  or 
State)  granted  after  application  dunring 
good  cause  therefore.  In  asseesing  good 
cause  the  court  ia  statutosify  required  to 
weigh  the  public  intarast  end  the  need 
for  disdosure  egainst  the  in)uiy  to  die 
patient  or  stAfect  to  the  physician- 
patient  relationship,  and  to  the 
treatment  aervices.  Upon  the  panting  of 
such  order,  the  court,  in  determlnina  the 
extent  to  wdiich  eny  diedoame  of  alTor 
any  part  of  any  record  is  necessary.  Is 
required  by  statute  to  impoae 
appropriate  safeguarda  agsVnst 
unauthorised  diadosura.  An  ordar  of  a 
court  of  competent  )nrisdiction.  Federal 
or  State,  to  produce  records  subfed  to 
$§  1.460  dirough  1.499  of  diis  part  will 
not  be  suffidant  unless  the  orasr 
refleds  that  the  court  hea  oomp^  with 
the  requirements  of  38  U.SXI 
7332(b)(2)(D).  Such  en  order  from  a 
Federal  court  compels  disdosure. 
However,  audi  an  ordar  from  a  ^late 
court  only  ects  to  authoiiaa  the 
Secretaiy  to  exardee  discretion 
pursuant  to  38  U.S.C  S701(bN5)  and  38 
CFR  1.511  to  disdoee  such  rsoords.  ft 
does  not  compel  diedoeure. 

(Authority:  34  USJC  7332(bX2XD)) 


f  1.481    Ordernoti 
flwcloeed  wMiout  ooneenttei 
eudHore  end  ewalualora* 

A  court  order  under  f  S  1.480  througli 
1.499  of  this  part  may  not  euthoriae 
qualified  personnel,  who  have  received 
patient  identifying  infonnation  from  VA 
without  ccHisent  for  the  purpose  of 
conducting  reseerdi.  audit  or 
evaluation,  to  disclose  that  infoimetion 
or  use  it  to  condud  any  criminal 
investigation  or  prosecution  of  a  patient 
However,  a  court  order  under  S 1-494  of 
this  part  may  authorize  disdosure  and 
use  of  records  to  investigate  or 
prosecute  VA  personnel 

(Authority:  38  U.S.C  7334) 


•  1.482 

eutttertili>g  discloeures  fcr  wencrtmlwsl 

pufpoeee. 

(a)  Application.  An  order  euthorizing 
the  disclosure  of  patient  records  covered 
by  §§  1.460  through  1.499  of  this  part  for 
purposes  other  than  criminal 
investigation  or  prosecution  may  be 
epplied  for  by  eny  person  having  a 
legally  recognized  interest  in  the 
disclosure  which  is  sought.  The 
application  may  be  filed  separately  or  es 
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part  of  a  pending  dvil  action  in  which 
it  appaan  that  the  patient  records  are 
needad  to  provide  evidence.  An 
application  must  use  a  fictitious  name, 
such  as  John  Doe,  to  refer  to  any  patient 
and  may  not  contain  or  otherwise 
disclose  any  patient  identifying 
information  unless  the  patient  is  the 
applicant  or  has  given  a  written  consent 
(meeting  the  requirements  of  §  1.475  of 
this  part)  to  disclosure  or  the  court  has 
ordwed  the  record  of  the  proceeding 
sealed  from  public  scrunity. 

(b)  Notice.  The  patient  and  VA  facility 
from  whom  disclosure  is  sovight  must  be 
given: 

(1)  Adequate  notice  in  a  manner 
which  will  not  disclose  patient 
identifying  information  to  other 
persons;  and 

(2)  An  opportunity  to  file  a  written 
response  to  the  application,  or  to  appear 
in  person,  for  the  limited  purpose  of 
providing  evidence  on  whether  the 
statutory  and  regulatory  criteria  for  the 
issuance  of  the  court  order  are  met. 

(c)  Review  of  evidence:  Conduct  of 
hearing.  Any  oral  argument,  review  of 
evidence,  or  hearing  on  the  application 
must  be  held  in  the  judge's  chambers  or 
in  some  manner  which  ensures  that 
patient  identifying  information  is  not 
disclosed  to  anyone  other  than  a  party 
to  the  proceeding,  the  patient,  or  VA. 
unless  the  patient  requests  an  open 
hearing  in  a  manner  which  meets  the 
written  consent  requirements  of  §  1.475 
of  this  part.  The  proceeding  may 
include  an  examination  by  the  judge  of 
the  patient  records  referred  to  in  the 
application. 

(d)  Criteria  for  entry  of  order  An 
order  under  this  section  may  be  entered 
only  if  the  court  determines  that  good 
cause  exists.  To  make  this 
determination  the  court  must  find  that: 

(1)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective;  and 

(2)  The  public  interest  and  need  for 
the  disclosure  outweigh  the  potential 
injury  to  the  patient,  we  physician- 
patient  relationship  and  the  treatment 
services. 

(e)  Content  of  order.  An  order 
authorizing  a  disclosure  must: 

(1)  Limit  disclosure  to  those  parts  of 
the  patient's  record  which  are  essential 
to  fulfill  the  objective  of  the  order; 

(2)  Limit  disclosxue  to  those  persons 
whose  need  for  information  is  the  basis 
for  the  order;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  for  the 
protection  of  the  patient,  the  physician- 
patient  relationship  and  the  treatment 
services;  for  example,  sealing  bom 
public  scrutiny  the  record  of  any 


proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

(Authority:  36  U.S.C  7334) 
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•  and  ueeef  nooula 
to  Gfhninelly  InwadlQele  of  proaecirta 
patients. 

(a)  Application.  An  order  authorizing 
the  disclosiue  or  use  of  patient  records 
covered  by  S§  1.460  through  1.499  of 
this  part  to  criminally  investigate  or 

Erosecute  a  patient  may  be  applied  for 
y  VA  or  by  any  person  conducting 
investigative  or  prosecutorial  activities 
with  respect  to  Uie  enforcement  of 
criminal  laws.  The  application  may  be 
filed  separately,  as  part  of  an 
application  for  a  suopoena  or  other 
compulsory  process,  or  in  a  pending 
criminal  action.  An  application  must 
use  a  fictitious  name  such  as  John  Doe, 
to  refer  to  any  patient  and  may  not 
contain  or  otherwise  disclose  patient 
identifying  information  unless  the  court 
has  ordered  the  record  of  the  proceeding 
sealed  from  public  scrutiny. 

(b)  Notice  and  hearing,  unless  an 
order  under  §  1.494  of  this  part  is  sought 
with  an  order  under  this  section,  VA 
must  be  given: 

(1)  Adequate  notice  (in  a  manner 
which  will  not  disclose  patient 
identifying  information  to  third  parties) 
of  an  application  by  a  person 
performing  a  law  enforcement  function; 

(2)  An  opportunity  to  appear  and  be 
heard  for  the  Umited  purpose  of 
providing  evidence  on  the  statutory  and 
regulatory  criteria  for  the  issuance  of  the 
court  order;  and 

(3)  An  opportunity  to  be  represented 
by  counsel. 

(c)  Review  of  evidence:  Conduct  of 
hearings.  Any  oral  argument,  review  of 
evidence,  or  hearing  on  the  application 
shall  be  held  in  the  judge's  chambers  or 
in  some  other  manner  which  ensiires 
that  patient  identifying  information  is 
not  disclosed  to  anyone  other  than  a 
party  to  the  proceedings,  the  patient,  or 
VA.  The  proceeding  may  include  an 
examination  by  the  judge  of  the  patient 
records  referred  to  in  the  application. 

(d)  Criteria.  A  court  may  authorize  the 
disclosure  and  \ise  of  patient  records  for 
the  purpose  of  conducting  a  criminal 
investigation  or  prosecution  of  a  patient 
only  if  the  court  finds  that  all  of  the 
following  criteria  are  met: 

(1)  The  crime  involved  is  extremely 
serious,  such  as  one  which  causes  or 
directly  threatens  loss  of  life  or  serious 
bodily  injury  including  homicide,  rape, 
kidnapping,  armed  robbery,  assault  with 
a  deadly  weapon,  and  child  abuse  and 
neglect. 

(2)  There  is  a  reasonable  likelihood 
that  the  records  will  disclose 


information  of  substantial  value  in  the 
investigation  or  prosecution. 

(3)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective. 

(4)  The  potential  injury  to  the  patioit. 
to  the  physidan-patient  relationddp 
and  to  the  ability  of  VA  to  provide 
services  to  other  patients  is  outweighed 
by  the  public  interest  and  the  need  for 
the  disclosure. 

(5)  If  the  applicant  is  a  person 
performing  a  law  enforcement  ftmction, 
VA  has  been  represented  by  counsel 
independent  of  the  applicant 

(e)  Content  of  order.  Any  order 
authorizing  a  disclosure  or  use  of 
patient  records  under  this  section  must: 
.  (1)  Limit  disdosure  and  use  to  those 
parts  of  the  patient's  record  which  are 
essential  to  fulfill  the  objective  of  the 
order; 

(2)  Limit  disdosure  to  those  law 
enforcement  and  prosecutorial  offidals 
who  are  responsible  for,  or  are 
conducting,  the  investigation  or 
prosecution,  and  limit  their  use  of  the 
records  to  investigation  and  prosecution 
of  extremely  serious  crime  or  suspeded 
crime  spedfied  in  the  applications;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  and  use  to 
the  fulfillment  on  only  that  public 
interest  and  need  found  by  the  court. 

(Authority:  38  U.S.C  7332(c)) 

11.494    Prooeduras  and  eriiaria  for  orders 
autttortzing  diaeloaure  and  use  of  raeorda 
to  tnveetigate  or  preeeeula  VA  or 
employaee  of  VA. 

(a)  Application.  (1)  An  order 
authorizing  the  disclosive  or  use  of 
patient  records  covered  by  §§  1.460 
through  1.499  of  this  part  to  criminally 
or  administratively  investigate  or 
prosecute  VA  (or  employees  or  agents  of 
VA)  may  be  applied  for  by  an 
administrative,  regulatory,  supervisory, 
investigative,  law  enforcement,  or 
prosecutorial  agency  having  jurisdiction 
over  VA  activities. 

(2)  The  application  may  be  filed 
separately  or  as  part  of  a  pending  civil 
or  criminal  action  against  VA  (or  agents 
or  employees  of  VA)  in  which  it  appears 
that  the  patient  records  are  needed  to 
provide  material  evidence.  The 
application  must  use  a  fictitious  name, 
such  as  John  Doe,  to  refer  to  any  patient 
and  may  not  contain  or  otherwise 
disclose  any  patient  identifying 
information  unless  the  court  has 
ordered  the  record  of  the  proceeding 
sealed  from  public  scrutiny  or  the 
patient  has  given  a  written  consent 
(meeting  the  requirements  uf  $  1.475  of 
this  part)  to  that  disdosure. 

(b)  Notice  not  required.  An 
application  under  this  section  may.  in 
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the  discietioii  of  the  court,  be  granted 
without  notice.  Althou^  no  express 
notice  is  lequired  to  VA  or  to  any 
patient  whose  records  are  to  be 
disclosed,  upon  implementation  of  an 
order  so  granted  VA  or  the  patient  miist 
be  afforded  an  opportunity  to  seek 
revocation  or  amendment  of  that  order, 
limited  to  the  presentation  of  evidence 
on  the  statutory  and  regulatory  criteria 
for  the  issuance  of  the  court  order. 

(c)  Requirements  for  order.  An  order 
under  this  section  must  be  entered  in 
accordance  with,  and  comply  with  the 
requirements  of.  §  1.492(d)  and  (e)  of 
this  part 

(d)  Limitations  on  disclosure  and  use 
of  patient  identifying  information.  (1) 
An  order  entned  under  this  section 
mtist  reqxiire  the  deletion  of  patient 
identifying  information  from  any 
documents  made  available  to  the  public. 

(2)  No  information  obtained  under 
this  section  may  be  used  to  conduct  any 
investigation  or  prosecution  of  a  patient, 
or  be  used  as  the  basis  for  an  application 
for  an  order  under  §  1.493  of  ibis  part 

(Authority:  38  U.S.C  7334) 

ft48S   Orders  authorizing  the  use  of 
wNMrcow  ■gams  ma  Hnonnanis  lo 
criminally  Invsstigats  employees  or  agents 
ofVA. 

(a)  Application.  A  court  order 
authori^ng  the  placement  of  an 
undercover  agent  or  informant  in  a  VA 
drug  or  alcohol  abuse.  HIV  infection,  or 
sickle  cell  anemia  treatment  program  as 
an  employee  or  patient  may  be  applied 
for  by  any  law  enforcement  or 
prosecutorial  agency  which  has  reason 
to  believe  that  employees  or  agents  of 
the  VA  treatment  program  are  engaged 
in  criminal  misconduct. 

(b)  Notice.  The  VA  facility  director 
must  be  given  adequate  notice  of  the 
application  and  an  opportunity  to 
appear  and  be  heard  (for  the  limited 
purpose  of  providing  evidence  on  the 
statut(Hry  snd  regulatory  criteria  for  the 
issuance  of  the  court  order),  imless  the 
application  asserts  a  belief  that: 

(1)  The  VA  facility  director  is 
involved  in  the  criminal  activities  to  be 
investigated  by  the  undercover  agent  or 
inf(mnant:or 

(2)  Tlie  VA  facility  director  will 
intentionally  or  unintentionally  disclose 
the  proposed  placement  of  an 
undercover  agsnt  or  informant  to  the 
employees  or  agents  who  are  suspected 
of  ciiininal  activities. 

(c)  Ch'teria.  An  order  under  this 
section  may  be  entered  only  if  the  court 
determines  that  good  cause  exists.  To 
make  this  determination  the  court  must 
find: 


(1)  There  is  reason  to  believe  that  an 
employee  or  agmt  of  a  VA  treatment 
program  is  engaged  in  criminal  activity; 

(2)  Other  ways  of  obtaining  evidence 
of  this  criminal  activity  are  not  available 
or  would  not  be  effsctive;  and 

(3)  The  public  interest  and  need  for 
the  placement  of  an  undercover  agent  or 
informant  in  the  VA  treatment  program 
outweigh  the  potential  injury  to  patients 
of  the  program,  physidan-patient 
relationships  and  the  treetment  services. 

(d)  Cktntent  of  order.  An  order 
authorizing  the  placement  of  an 
undercover  agent  or  informant  in  a  VA 
treatment  program  must: 

(1)  Specifically  authorize  the 
placement  of  an  imdercover  agent  or  an 
informant; 

(2)  Limit  the  total  period  of  the 
placement  to  six  months; 

(3)  Prohibit  the  undercover  agent  or 
informant  from  disclosing  any  patient 
identifying  information  obtained  from 
the  placement  except  as  necessary  to 
criminally  investigate  or  prosecute 
employees  or  agents  of  the  VA  treatment 
program;  and 

(4)  Include  any  other  measures  which 
are  appropriate  to  limit  any  potential 
disruption  of  the  program  by  the 
placement  and  any  potential  for  a  real 
or  apparent  breach  of  patient 
confidentiality;  for  example,  sealing 
from  public  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

(e)  Limitation  on  use  of  information. 
No  information  obtained  by  an 
undercover  agent  or  informant  placed 
imder  this  section  may  be  used  to 
criminally  investigate  or  prosecute  any 
patient  or  as  the  basis  for  an  application 
for  an  order  under  §  1 .493  of  this  part. 

(Authority:  38  U.S.C  7334) 
I1.496-1.4M  [Reeerved] 
iUIS   (Amended] 

2.  In  $  l.S13(b)(2)  remove  the  words 
"Post  Office  Department"  and  add  in 
their  place,  the  words  "U.S.  Postal 
Service". 

|1J13a   [RemowedJ 

3.  Section  1.513a  is  removed. 

(FR  Doc  93-17679  Filed  7-23-93;  8:45  am] 

MUM  COM  sns-w-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
(CA-37-2-57n;  FRL-46I1-S] 

Approval  and  Promulgallon  Of 
ImptomantaUon  Plana;  CaHfomla  Stala 
Implamanlatlon  Plan  RavMon; 
Sacramanto  MalropoMan  Air  GkMllty 
Management  Diatrlel 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaldng. 

8UIMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  on  December  17, 1991.  The 
California  Air  Resoiuces  Board 
submitted  these  revisions  to  EPA  oo 
lime  19. 1992.  The  revisions  concern 
SMAQMD's  Rule  448.  Gasoline  Transfer 
into  Stationary  Storage  Containers  and 
Rule  449,  Gasoline  Transfer  into  Vehicle 
Fuel  Tanks.  Both  rules  control  volatile 
organic  compound  (VOC)  emissions 
from  gasoline  loading  operations.  The 
intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  Bnal  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  the 
revisions  to  Rules  448  and  449  and  is 
proposing  a  limited  approval  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions  strengthen  the  SIP.  At  the 
same  time,  EPA  is  proposing  a  limited 
disapproval  under  the  CAA  provisions 
dted  above  because  the  rules  do  not 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
orbefore  August  25, 1993. 
ADDRESSES:  Comments  may  be  mailed 
to:  Esther  J.  Hill.  Rulemaking  Secticm  I 
(A-5-4),  Air  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
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Califoraia  Air  RMOuroae  Boaid. 
Stationary  Source  Diviaian.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  95812. 

Sacramento  Metropolitan  Air  Quality 
Management  District.  8411  "K"  Street. 
Sacramento.  CA  05826. 


William  Davis,  Rulemaking  SecUon  I 
(A-5-4).  Air  and  Toxics  Division.  U.S. 
Environmental  Protectioa  Ageacy, 
Region  9,  75  Hawrthome  Street.  San 
Francisco.  CA  94105.  Teleirfume:  (415) 
744-1183. 


ARV 


^HON: 


Background  I 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattalnment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended 
Act),  that  included  Sacramento  Coimty. 
43  FR  8964;  40  CFR  81.305.  Because 
Sacramento  County  was  unable  to  reach 
attainment  by  the  statutory  attainment 
date  of  December  31, 1982.  California 
requested  under  pre-ammded  section 
172(aK2).  and  EPA  approved,  an 
extMision  of  the  attaimnent  date  to 
Decembv  31. 1987.  40  CFR  52.238. 
Sacramento  Coimty  did  not  attain  the 
ozone  standard  by  the  approved 
attainment  date.  On  Mav  28, 1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  sec^on  110(aX2)(H)  of  the 
pre-amended  Act.  that  SMAC^^'s 
portion  of  the  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15. 1990. 
amendments  to  the  1977  CAA  were 
enacted.  Pub.  L  101-549. 104  Stat 
2399.  codified  at  42  U.S.C  sections 
7401-767lq.  In  amended  section 
182(a)(2)(A)  of  the  CAA.  Congress 
statutorily  adopted  the  requirement  that 
nonattalnment  areas  fix  thuBir  deficient 
reasonably  available  ccmtrol  technology 
(RACT)  rules  for  ozone  and  establishMl 
a  deadline  of  May  15, 1991  for  states  to 
submit  corrections  of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattalnment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requiree  such  areas 
to  adopt  and  correct  RACT  ruks 
pursuant  to  pre-amended  section  172(b) 
as  interpretcKl  in  pre-amendment 
guidance.  >  EPA's  SIP-Call  used  that 


I  Amoot  atlMr  thiagt.  th*  pr«-«ModiiMiit 
r>i<i>no«  CHiijii  of  ttoM  poitloiM  of  tbt  ptopoMd 
poM-iser  oaoM  and  catoa  sHMnid*  poUqr  that 
COOCHB  RACT.  52  PR  49044  (NsvMite  24. 19S7): 
nmam  R«ht1t  to  VOC  Ri|nkrton  CBtpolaa, 
Danomadm,  mi  DaviaUont.  CUriOcMion  to 
AppMidlx  0  of  NowdbOT  24. 1SS7  rateal  I 
hiottca"  (BiM  Book)  (noOot  olmrtUbUily  «u' 
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guidance  to  indicate  the  necessary 
corrections  for  qiecific  nonattalnment 
areas.  Sacramaoto  County  is  classified 
as  a  serious  nonattalnment  area;  s 
therofore.  this  area  was  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline. 

Ob  June  22. 1001,  EPA.  Region  9, 
notified  the  State  of  California  that  EPA 
had  not  received  by  the  May  15. 1901 
deedline  all  reoulred  VOC  rule 
conectlona  under  aection  182(a)(2)(A)  of 
the  CAA.  The  finding  letter  identified 
six  districts  in  Califmnia,  including 
SMAQMD,  that  had  failed  to  submit 
required  rule  corrections.  The  offidal 
finding  notice  was  published  in  the 
Federal  Register  on  October  22, 1991 
(56  FR  54554).  Five  rules  were  listed  for 
SMAQMD,  including  Rule  448.  As  a 
result,  SMA(^^  had  18  months  to 
submit  the  five  niles  to  EPA  before  a 
sanction  would  be  imposed. 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  June  19, 
1992.  including  the  rules  being  acted  on 
in  this  doounent.  This  document 
addresses  EPA's  proposed  ection  for 
Rule  448,  Gesollne  Transfer  into 
Stationary  Storage  Containers,  and  Rule 
449.  Transfer  of  Gasoline  into  Vehicle 
Fuel  Tanks.  These  submitted  rules  were 
found  to  be  complete  on  August  27, 
1992,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V,  >  and  are  being 

Eropoeed  for  limited  approval  and 
mited  disapproval.  Toe  State's 
complete  submittal  of  Rule  448  satisfies 
the  deficiencjr  for  which  the  finding  of 
nonsubmittal.  dated  October  22. 1991. 
was  made  and  stopped  the  sanctions 
clock.  However,  the  Federal 
implementation  plan  (FIP)  clock  will 
not  stop  until  EPA  approves  Uie  rule. 

Rules  448  and  449  control  the 
emission  of  volatile  organic  compounds 
(VOCs)  contained  in  gasoline  vapors 
displaced  from  storage  tanks  ana 
vehicle  fuel  tanks  during  loading 
operations.  VOCs  contribute  to  the 
production  of  gnmnd  level  ozone  and 
smog.  SMAQMD's  Rules  448  and  449 
were  originally  adopted  as  part  of 
SMAQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  have  been 
revised  in  response  to  EPA's  SIP-Call 


publiahMi  In  Hm  Wtimwl  RagMvoa  Mn  2S,  \MB)i 
■nd  tbo  axUdna  cootrol  lachniquo  luidoLiiat 
(CTGa). 

>  SMAQMD  rotaiaad  111  «U«tf.«rt««  aad  waa 
claaaifiad  bjr  oparottaa  of  law  ponaant  to  aactioaa 
107(d)  and  1Sl(a)  upon  iIm  data  of  «iactin«Dt  of  the 
CAA.  Sao  Sa  PR  see»4  (^4oTambar  S.  19*1). 

*EPA  adoptad  tha  oonplalaaaaa  critaria  on 
Pataniaiy  IS.  leeo  (5S  PR  5830)  and.  punuant  to 
Mction  il0(kKt)(A)  of  thoamaodad  Ad.  miaad  tba 
critaria  on  Auguat  28. 1991  (58  FR  42218). 


and  the  section  182(aM2XA)  CAA 
requirement  "Hie  following  is  EPA's 
evaluation  and  proposed  ection  for 
SMAQMD's  Rutos  448  and  449. 

EPA  Evaluation  and  Propoaed  Actkui 

In  determining  the  approvability  of  • 
VOC  rule,  EPA  must  evduate  tha  rule 
for  consistency  with  the  fequiremeats  of 
the  CAA  and  EPA  regulatioos,  as  fiound 
in  section  110  and  Put  D  of  the  CAA 
and  40  CFR  pavt  51  (Requirements  for 
Preparation,  Adoption,  and  S^mitlal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
whlcn  forms  the  basis  for  todav's  actlcm, 
appears  in  the  various  EPA  policy 
guidance  doctunents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implerooitation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  SOTies  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlving 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  appUcable  to 
Rule  448,  Gasoline  Transfer  into 
Stationary  Containers,  are  entitled 
"Control  of  Volatile  Organic  Emissions 
from  Bulk  Gasoline  PlanU".  CTG  EPA- 
450/2-77-035,  and  "Control  of  Volatile 
Organic  Compoxmd  Leaks  from  Gasoline 
Tank  Trucks  and  Vapor  Collection 
Svstems",  CTG  EPA-450/2-78-051. 
lliere  was  no  CTG  available  for 
guidance  when  Rule  449,  Transfer  of 
Gasoline  into  Vehicle  Fuel  Tanks,  was 
developed  and  adopted  by  the  District  * 
Further  interpretations  of  EPA  policy 
are  foimd  in  the  Blue  Book.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceeble  and  strengthen  or  maintain 
the  SIP. 

SMAQMD's  Rule  448,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  includes  the  following 
revisions  to  the  current  SIP  rule: 

1.  Four  exemptions  have  been 
deleted. 


*Gaidanca  is  cairantly  avaflabla  in  a  docmnaot 
antillad  'Taduiical  Goidaooa-Slaga  II  Vapor 
Racovaiy  SyaloBa  for  CoMoi  of  Vatrida  RafaaUif 
Kmiaaic—  al  GaaoUna  Dtopaaalng  Padlitiaa", 
Vohiaaa  I  and  D.  EPAr-450/3-ei-022a  and  -022b. 
Any  vaiiauca  fron  thia  gnidanca  was  not 
coaiidarad  a  dafldaoqr  in  acting  on  Rula  448. 
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2.  A  provision  allowing  the  Control 
Officer  to  approve  alternate  emission 
control  equipment  has  heen  deleted. 

3.  A  provision  prohibiting  purging  of 
gasoline  vapors  into  the  atmosphere  has 
been  added. 

4.  Provisions  for  special  vapor  control 
equipment  have  been  added. 

5.  A  provision  for  petitioning  for 
continued  exemption  has  been  deleted. 

6.  A  compliance  schedxile  for  fedlities 
once  exempted  from  the  rule  has  been 
included. 

7.  Test  methods  for  establishing 
compliance  have  been  added. 

SMAQMD's  Rule  449,  Transfer  of 
Gasoline  into  Vehicle  Fuel  Tanks, 
includes  the  following  revisions  from 
the  current  SIP  rule: 

1.  A  number  of  term  definitions  have 
been  added. 

2.  A  provision  applying  the  standards 
of  the  rule  to  intermediate  fueler  trucks 
has  been  added. 

3.  Provisions  for  maintenance 
procedures  and  details  of  equipment 
defects  and  the  tagging  of  defsctive 
equipment  to  prevent  it  from  being  used 
have  been  added. 

4.  Provisions  for  the  posting  of 
operating  instructions  nave  been  added. 

5.  Compliance  schedules  for 
equipment  which  were  mice  exempted 
from  the  rule,  such  as  intermediate 
fueler  trucks,  have  been  added. 

6.  Test  methods  for  determining 
compliance  with  the  rule  have  been 
added. 

EPA  has  evaluated  SMAQMD's 
submitted  Rules  448  and  449  for 
consistency  with  the  CAA.  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  many  deficiencies  previously 
identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  clearer, 
more  enforceable  rules.  Furthermore, 
the  deletion  of  a  number  of  exemptions 
in  submitted  Rules  448  and  449  should 
lead  to  more  emission  reductions. 

Although  the  SMAQMD's  Rules  448 
and  449  strengthen  the  SIP,  these  rules 
still  contain  deficiencies  which  were 
required  to  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  Part 
D  of  the  CAA.  Both  rules  allow  the 
Control  Officer  to  Use  "equivalent"  test 
methods  for  determining  compliance. 
This  is  considered  to  be  a  deficiency 
because  the  alternate  methods  may  give 
inaccurate  results.  >  A  detailed 
discussion  of  each  rule  deficiency  can 
be  found  in  the  Technical  Support 
Documents  for  Rules  448  and  449. 


*  A  rataxaUoa  of  the  SIP  wm  dalanninad  for  Rul« 
449  bwMiM  ■)  WMBptloo  wu  addsd  which  wm 
ool  pfwaal  in  th«  SIP  ml*.  How«r«r.  Rul«  440 
incuiM  giMlv  raductiaa  of  amlasiont  and  tha 
KlaxaUoD  is  allowwi  (Mction  19)  of  (he  Act). 


which  are  available  from  the  U.S.  EPA. 
RMion  9  office.  Because  of  these 
deficiencies,  the  rules  are  not 
approvable  pursiiant  to  the  section 
182(a)(2)(A)  of  the  CAA  because  they 
are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  Part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicaole  reqidrements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However,  EPA  may  grant  a 
Umited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA 's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
hmited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SMAQMD's 
submitted  Rules  448  and  449  imder 
sections  110(k)(3)  and  301(a)  of  the 
CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA.  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  imder  section 
110(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator;  highway 
funding  and  ofbets.  The  18  month 
period  refiBrred  to  in  section  179(a)  will 
begin  at  the  time  EPA's  final  notice  of 
this  disapproval  becomes  effective. 
Moreover,  the  final  disapproval  triggers 
the  FIP  requirement  under  section 
110(c).  The  FIP  clock  for  Rule  448  began 
on  October  22, 1991,  when  EPA  made 
the  finding  of  failure  to  submit  and  the 
clock  has  not  been  halted  by  EPA's 
action  today.  It  should  be  noted  that  the 
rules  covered  by  this  NPR  have  been 
adopted  by  the  SMAQMD  and  are 
currently  in  effect  in  the  District.  EPA's 
limited  disapproval  action  in  this  NPR 
does  not  prevent  SMAQMD  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  stats 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considored  separately  in 
light  of  specific  technical,  economic, 
and  environmental  foctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Limited  approvals  under  sections  110 
and  301  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  aheady 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C. 
section  7410  (a)  (2). 

EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I.  Part  D  of  the  CAA  does  not 
afi'ect  any  existing  requirements 
applicable  to  small  entities.  Federal 
limited  disapproval  of  the  state 
submittal  does  not  affect  its 
enforceability.  Moreover,  EPA's  limited 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this  limited 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

'This  action  has  been  classified  u  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  "t*"*— •  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
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2222)  from  the  reouirements  of  Section 
3  of  Executive  Order  12291  far  a  period 
of  two  jeen.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SO*  revisions.  OKffl  has 
agreed  to  continue  the  temporary  wmiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Usl  ofSubiects  in  40  (TK  Part  52 

Air  pollution  control,  Hydrocarbons, 
bitergovemmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

AadMrity:  42  U.S.C  7401-767tq. 

Ditwi:  July  8. 1003. 
rNse  L>  MoGeei  | 

Acting  tteghnol  Administmtor. 
(FR  Doc  93-17714  Filed  7-23-93;  8:45  ami 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Pwt  101-25 


Selecting  Office  Cof>y1ng  Macbinea 

AGENCY:  Federal  Supply  Service,  CSA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  cm  a  proposed  amendment  to 
the  Federal  Property  Management 
Regulations  (FPMR)  that  diffierentiates 
between  "office  copying  machines"  and 
"high-speed  copiers",  and  directs  all 
prospective  customers  of  office  copying 
machines  to  select  the  most  appropriate 
and  economical  procurement  method 
through  the  use  of  lifie-cycle  cost  (LCC) 
techniques. 

DATES:  Comments  are  due  in  writing  on 
or  before  August  25, 1993. 
AOORESSCS:  Comments  should  be 
addressed  to  Nicholas  Economou,  FSS 
Acquisition  Management  Cmter  (FCO), 
Crystal  Mall  Building  #4.  room  716. 
Washington.  DC  20406. 
FON  RRTnCR  SyOnMATION  CONTACT: 

Carl  Carter.  Engineering  and  Commodity 
Management  Division  (703-305-7540). 

SUPPLEMENTAflY  i»OMIAT10N: 

A.  Exscntive  Order  12291 

The  G«ieral  Services  Administration 
(CSA)  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  eSact  on  the  economy  of  $100 
milUon  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or  other 
significant  adverse  efiects.  GSA  has 
boed  all  administrative  dedskms 
underlying  this  rule  on  adequate 
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information  concerning  the  need  for  and 
consequences  of  this  rule.  In  addition, 
GSA  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits.  Finally, 
CSA  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C 

C  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  of  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 

List  of  Subjects  in  41  CFR  Part  101-25 

Government  property  management. 
Accordingly,  41  CFR  part  101-25  is 

Eroposed  to  be  amended  as  set  forth 
slow: 

PART  101-25— GENERAL 

1.  The  authority  citation  for  part  101- 
25  continues  to  read  as  follows: 

AallMrily:  S«c.  20S(c),  63  SUt.  390;  40 
U.S.C  486(c). 

Subpart  101-25.5— Guidelines  tor 
ItaMng  Purchaaa  or  Laaaa 
Dotarmlnalions 

2.  Section  101-25.504  is  revised  to 
read  as  follovrs: 

1 101-25.504    Offloe  copying  meehlnee. 

For  purposes  of  this  section,  the  term 
"copying  machine(s)"  shall  include  all 
equipment  which  produces  copies  of 
images  from  "hard"  or  printed  originals, 
at  a  single  location,  whether  or  not  the 
individual  machine  has  any  additional 
capabilities.  The  term  "office  copying 
machine(s)"  shall  include  all  models  of 
copying  machines  that  produce  69  or 
fewer  8W  x  11"  copies  per  minute  in 
their  most  productive  modes.  "High- 
speed copiers"  or  "duplicators"  which 
produce  in  excess  69  copies  per  minute 
are  generally  considered  to  be 
equipment  for  use  in  copy  centers  or 
printing  plants  and  are  not  covwed  by 
this  section.  Customers  requiring  high- 
output  equipment  of  this  type  must 
conform  to  the  mandates  of  the  Joint 
Committee  on  Printing.  Inquiries  in  this 
aree  should  be  addressed  to:  The 
Honoreble  Charlie  Rose;  Oieirman;  Joint 
Committee  on  Printing;  Congress  of  the 
United  SUtes;  Washington,  DC  20510- 
6066.  Certain  hi^-speed  printing 


applications  are  subject  to  the  Brooks 
Act  and  GSA's  Federal  Information 
Resources  Management  Regulations 
(FIRMR)  and  are  considered  to  be 
Federal  Information  Processing  (FIP) 
resources.  These  applications  include 
printing  systems  that  are  designed  for 
use  in  conjunction  with  or  controlled  by 
a  computer  system.  Such  applications 
are  not  covered  by  this  section. 

(a)  Determining  the  most  appropriate 
and  economical  type  of  office  cop)ring 
machine(s)  for  a  given  application  is  the 
responsibility  of  the  central  printing 
management  organization  (C7M0)  or  its 
designee  within  the  ordering  agency. 
The  CPMO  or  its  designee  must 
accurately  determine  the  true  copying 
needs  of  the  using  activity  in  terms  of 
copy  volume  per  month,  equipment 
features,  and  eqiiipment  options  that 
further  the  mission  of  the  activity  and 
provide  the  most  economical  copier 
service  overall.  Underestimating  or 
overestimating  the  copying  capabilities 
required  may  lead  to  obtaining  office 
copying  madiines  that  do  not  satisfy  the 
needs  of  the  activity,  and  may  resiilt  in 
higher  than  necessary  copier  costs.  The 
selection  process  should  also  include  an 
evaluation  of  the  benefits  and 
drawbacks  of  placements  of  copiers 
within  the  work  unit. 

(b)  All  prospective  customers  of  office 
copying  machines  must  consider  all 
available  procurement  options,  i.e.. 
purchase,  rental,  lease  to  purchase, 
single-vendor  contracts,  and  cost-per> 
copy  (CPC).  These  options  are  available 
under  either  the  terms  and  conditions  of 
applicable  Federal  Supply  Schedule 
contracts  or  a  customized  buying 
program  of  the  Federal  Supply  ^rvice. 
Each  of  these  options  can  prove  to  be 
cost  effiective  depending  on  the 
circumstances  and  the  true  copying 
needs  of  the  using  activity.  Prior  to 
acquisition  of  office  copying  machines, 
the  ordering  activity  must  determine  the 
various  costs  of  acquiring  such 
equipment  through  each  of  the 
procurement  options  described  below. 
Determining  these  costs  must  be  based 
on  the  best  available  information  and 
estimates,  including  any  factors  peculiar 
to  office  copying  machines.  Once  these 
costs  have  been  determined,  life-cycle 
costing  (LOG)  techniques  shall  be  used 
to  determine  the  most  cost-effective 
prociuement  option  for  the  particular 
situation.The  most  cost-effective  option 
shall  be  used  in  making  the 
procurement,  except  in  situations  where 
the  most  cost-effisctive  option  will  fail  to 
meet  the  needs  of  the  agency. 

(1)  LCC  for  the  purduse  of  office 
copying  machines  shall  include,  as  a 
minimum,  up-fi>ont  cost  of  the 
equipment;  costs  of  consumable 
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supplies  such  as  toner,  developer,  eta 
for  the  eiqpected  use&d  life  of  the 
equipment:  costs  of  repeir  and 
maintenance  service  for  the  e}qiected 
useful  Ufe  of  the  equipment;  and 
installation,  removal,  and  disposal 
costs. 

(2)  LCC  for  the  renUl  of  ofEU»  copying 
machines  shall  include,  m  a  minimum 
monthly  rental  charges  for  the  expected 
period  of  usage  {both  basic  rent  and 
excess  copy  or  "click"  chaises  if 
applicable);  costs  of  consumable 
supplies,  if  separata  from  monthly 
rental  charges;  costs  of  repair  and 
maintenance  services  if  separate  from 
monthly  rental  charges;  installation  and 
removal  charges,  if  any:  and.  if  there  is 
reason  to  expect  that  the  equipment  will 
be  utilized  far  a  period  leas  thui  the 
rental  term,  termination  charges.  Wh«i 
renewing  a  rental  agreement,  a  review  of 
ctirrently  available  copier  equipment 
should  be  conducted  to  detennine 
whether  new  equipment  could  provide 
lower  cost  and/or  more  productive 
senrloe.  Excessive  maintenance  calls  or 
the  necessity  to  frequently  send  ^Mdal 
copying  jobs  outside  may  indicate  that 
the  current  rental  equipment  is  no 
longer  adequate  to  meet  the  ct^iying 
demands  of  the  activity.  Either 
equipment  upgrades  or  utilization  of  a 
centralized  cc^ying/duplicating  facility 
may  be  proper  responses  to  situations  of 
this  type. 

(3)  UX  for  the  lease  to  purchase  of 
office  copying  machines  snail  include. 
as  a  minimum,  the  total  of  lease 
payments  which  will  result  in 
ownership  of  the  equipment  passing  to 
the  Government;  costs  of  consumable 
supplies;  cost  of  repair  and  maintenance 
services;  and  installation,  removal,  and 
disposal  costs. 

(4)  Prices  and  services  provided 
through  single-vendor  contracts  may 
vary  widely,  depending  upon  the 
numbers  and  proximities  of  placements, 
and  whether  the  contract  is  for 
purchase,  rental,  or  lease  to  purdiase. 
Again,  it  is  mandatory  that  appropriate 
LCC  techniques  be  utilized  in  order  to 
propw^y  evaluate  the  worth  of  such 
proposed  contracts. 

(5)  Under  the  cost-per-copy  (CPC) 
program,  the  contractor  provides  the 
office  copying  machines  in  varying 
capabilities  to  suit  particular  site 
requirements,  all  consumable  supplies 
except  for  paper,  and  all  maintenance 
and  repair  services.  The  customer  pays 
a  contract  price  for  each  copy  produced 
during  the  billing  period.  The  CPC 
program  provides  exceUent  service, 
lowers  the  basic  costs  for  electrostatic 
copying  services,  and  eliminates  most 
administrative  costs  in  providing  copier 
service  to  qualified  Government 


activities.  To  determine  if  CPC  is 
suitable,  potential  customen  must 
calculate  a  "maximum  allowable"  cost 

target,  beyond  which  CPC  %rauld  not  be 
cost-effective.  This  target  will  be  equal 
to  the  lowest  overall  cost  available 
through  purchase,  rental,  or  lease  to 
purchase.  To  the  extent  possible,  all 
applicable  costs  must  be  considered, 
including  those  of  administering  the 
reprographics  program.  In  addition,  the 
potential  customer  must  require  a 
suCBcient  number  of  office  copying 
machines  within  a  reasonable 
geographical  area  to  allow  for  the 
economies  of  scale  in  the  CPC  program. 
Experience  indicates  that  approximately 
40  machines  within  a  radius  of  several 
miles  constitute  the  minimum  for  a 
successful  CPC  program.  Customere 
who  judge  that  the  CPC  program  may 
provide  service  improvements  and/or 
cost  savings  in  their  reprographics 
programs  should  contact  the  Director, 
Office  and  Scientific  Equipment 
Commodity  Canter.  Feoeral  Supply 
Senrica  Federal  Supply  Service  will 
review  their  circumstances  and  advise 
the  ciistomer  as  to  whether  CPC  is  a 
suitable,  cost-effective  method  to  satisfy 
their  requirements. 

(i)  The  CPC  program  should  always  be 
considered  bv  customen  with  singular 
or  collective  large-scale  requirements. 
Quantity  acquisitions  will  generally 
improve  both  the  prices  and  service  for 
copier  customers  and  should  be  strongly 
considered  whenever  circumstances 
warrant.  Individual  customers  with 
large  copier  requirements  in  a  relatively 
compact  geographical  area  should 
always  consider  meeting  most  or  all  of 
their  needs  through  a  single,  lai<ge-scale 
procurement  when  fi9asible; 
procurements  which  exceed  the 
maximum  order  limitation  (MOL)  of 
Federal  Supply  Schedules  can  generally 
be  expected  to  yield  noticeably  better 
{Hieing  than  single  unit  or  small 
quantity  purchases,  rentals,  or  leases. 
Whenever  the  requirements  of  an 
ordering  office  exceed  the  applicable 
schedule  MOL(s),  the  procedures  in 
FAR  8.404-l(c)  must  be  followed. 
Customers  with  smaller  requirements  at 
a  given  site  should  consider  a  collective 
effort  with  other  agencies  or  activities 
such  as  the  Cooperative  Administrative 
Support  Unit  (CASU)  programs. 

UiJ  The  CPC  program  can  provide  the 
customer  a  chance  to  design  and  specify 
those  elements  of  service  that  are 
important  or  critical  to  his/her  activity. 
Office  copying  machines  are  powered 
mechanical  devices  that  require 
competent,  readily  available  service. 
They  regularly  require  adjustments, 
cleaning,  parts  replacement,  etc.  in 
ordw  to  perform  at  optimum  efficiency. 


Thflrrfnre,  the  onteiing  activity  must 
consider  the  avaihbiUty  of  enable 
service  with  acceptable  iwponse  time. 
The  lack  of  toch  aarvioa  can  invalidate 
cost-savings  and  obstruct  agency 
missions  through  exoaaaiva  down  time. 
This  consideration  is  important  far 
those  activities  having  remote  locatkos 
that  are  not  serviced  by  a  wide  variety 
of  branch  offices  or  daalersfaipe. 

(c)  The  Automated  Product  Listing 
Service  (APLS)  Usen  K4anual  contains 
the  information  and  instructions  nnodod 
by  ordering  activities  to  effectively  and 
efficiently  utilize  LCC  techniques  in 
determining  the  relative  costs  of 
purchase,  rental,  and  lease  to  purchase 
options.  The  manual  can  be  obtained  by 
contacting  General  Services 
Administration,  Federal  Supply  Service. 
Office  and  Scientific  Equipment 
Commodity  Center,  Engineering  and 
Commodity  Management  Division 
(FCGC).  Washington.  DC  20406.  The 
APLS  Usera  Manual  also  contains 
information  and  instructions  regarding 
the  use  of  a  computer  baaed  price  and 
features  service,  called  APLS,  that  can 
compute  life-cycle  costs.  APLS  also 
features  copiere  available  on  FSS 
Schedule  36 IV  arrayed  in  LCC  sequence 
at  standard  monthly  volumes.  All 
potential  customen  for  copiere  an 
encouraged  to  use  this  computer  baaed 
service. 

Dated:  June  11,1093. 

NklMiaa  M.  EoMMMM, 

Director,  FSS  Acquisition  hSanagement  Center 
IFCO). 

|FR  Doc  93-17615  Filed  7-23-«3:  KtS  mx\ 
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FEOERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2. 88,  M  and  94 
[PR  Docket  No.  92-235;  DA  93-600) 

Revision  of  Regulations  on  ttia  Private 
Land  Mobila  Radio  Sarvtoca; 
Modification  of  Pofldaa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rufe;  Order  Extending 
Reply  Comment  Period. 

"  ™  - 

StiMMARY:  The  Chief.  Land  Mobife  and 
Microwave  Division,  Private  Radio 
Bureau,  has  adopted  an  Order  extending 
the  time  period  in  which  to  file  reply 
comments  to  the  Notice  of  Proposed 
Rule  Making,  in  this  proceeding.  That 
document  (57  FR  54034,  November  16, 
1992)  proposed  major  policy  rhunyf  for 
the  private  land  mobila  radio  services, 
particularly  for  the  bands  below  512 
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MHi.  TIm  iMW  date  far  rtply  comments 
is  ^lIy  30. 1993.  Thi«  action  wiU 
provida  commaotars  additional  time  to 
leviaw  dia  vary  laigs  volimia  of 
commits  sufamittad  to  data. 
OAtn:  Raply  commants  must  ba  filed 
on  or  bafna  July  30. 1993. 
MMMMMt:  Fadsral  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20554. 
POR  RMINU  MPOMIATION  CONTACT: 
Doron  Fertig,  Policy  snd  Planning 
Branch.  Land  Mobile  and  Microwave 
Division.  Private  Radio  Bureau.  (202) 
632-6497.  j 


fARV  MFOmiATION: 
Order  Extending  Reply  Comment 


Adopted:  Jime  30, 1993     ! 

Released:  July  2. 1993 

Reply  Comment  date:  July  30, 1993 

In  tM  matter  of  Replacement  of  part 
90  by  Part  88  to  Revise  the  Private  Land 
Mobile  Radio  Services  and  Modify  the 
Polidea  Govaraing  Them,  PR  Dodcet 
No.  92-235. 

By  the  Chief,  Land  Mobile  & 
Microwave  Division.  Private  Radio 
Bureau 

1.  On  November  6, 1992,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making.  7  FCC  Red  8105 
(1992)  57  FR  54034.  November  16, 1992, 
(Notice),  in  this  proceeding.  The 
specified  deadlines  for  comments  and 
reply  comments  were  February  26, 1993 
and  April  14. 1993,  respectively.  On 
February  8, 1993,  the  Qiief,  Private 
Radio  Bureau,  extended  the  comment 
and  reply  comment  deadlines  to  May 
28, 1993  and  July  14, 1993.  respectively, 
in  response  to  requests  from  the  Public 
Safety  Communications  Council,  the 
Land  Mobile  Commxmications  Council 
(LMCC).  and  PowerSpectrum,  Inc.  (8 
FCC  Red  1501  (1993)).  On  June  29, 
1993,  LMMC  submitted  a  Motion  for 
Extension  of  Time  to  extend  the  reply 
commoitperiod  to  July  30, 1993. 

2.  LMOc  based  its  request  on  the 
number  and  complexity  of  the 
comments  filed  in  response  to  the 
Notice  and  on  the  need  for  additional 
time  to  review  and  analyze  the 
voluminous  record  in  this  proceeding. 
We  believe  the  public  interest  would  be 
served  by  providing  adequate  time  for 
interested  parties  to  read  and  respond  to 
comments  filed  in  response  to  the 
Notice  so  that  the  Commission  has  at  its 
disposal  the  fullest  possible  record  on 
which  to  make  decisions  on  all  the 
issues  involved  in  this  proceedins. 

3.  Accordingly,  IT  IS  ORDERED, 
baaed  on  the  authority  granted  in 
Section  0.331  of  the  Commission's  Rules 
and  Regulations,  47  CFR  0.331,  that  the 


petition  of  LMOC  IS  CBMTTED,  and. 

that  the  deadline  for  filing  reply 

comments  in  the  8ub)ect  Notice  of 

Proposed  Rule  Making  is  extended  to 

July  30. 1993. 

Fadenl  Cammunicitloiu  Commistion. 

Uckard|.SUbaB. 

Chief,  Load  Mobile  0*  hOcrowan  Division. 

Private  Radio  Bureau. 

(FR  Doc  93-17119  Filed  7-23-93: 8:45  am] 
sauaa  cooa  snaai-M 


47CFf«Pwt73 

[HM  DecM  No.  93-303,  RM-aa46] 

Radio  Broadcasting  Ssrvlossj 


AGBICY:  Federal  Communications 

Commission. 

ACTXM:  Proposed  rule. 


".  This  document  requests 
comments  on  a  petition  filed  by 
Islesboro  Broadcasting  Company 
proposing  the  allotment  of  Channel 
288B1  to  Islesboro,  Maine,  as  that 
community's  first  FM  broadcast  service. 
Canadian  condurence  will  be  requested 
for  this  allotment  at  coordinates  44-09- 
31  and  68-53-03.  There  is  a  site 
restriction  16.7  kilometers  (10.4  miles) 
south  of  the  community.  The  proposal 
for  Islesboro  must  conform  with  the 
technical  requirements  of  §  73.1030(c) 
(l>-(5)  of  the  Rules  regarding  protection 
to  the  Commission's  monitoring  station 
at  Belfast.  Maine. 

DATES:  Comments  must  be  filed  on  or 
before  September  9. 1993,  and  reply 
comments  on  or  before  September  24, 
1993. 

AD0RCS8ES:  Federal  Communications 
Commission,  Washington,  £)C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Richard 
J.  Hayes,  Jr.,  Esquire.  13809  Black 
Meadow  Road,  Spotsylvania,  Virginia 
22553. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPUMCNTARY  WIFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Propc»ed  Rule  Making.  MM  Docket  No. 
93-203,  adopted  June  25, 1993,  «pd 
released  July  20, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW..  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 


Inc.,  2100  M  Stiaat.  NW.,  suite  140, 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sudi  as  this 
one,  which  involve  chainnel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemiM  permissibla  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fsderal  Communications  Commission. 
MichedCRi«ar. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  h4edia  Bureau. 
[FR  Doc  93-17604  Piled  7-23-93;  8:45  am) 
■LUNO  cooc  sn%ai-M 


47  CFR  Pwt  87 

[PR  Dockat  No.  93-199;  FCC  93-331] 

Imptamanting  Tachnieai  Raquiramants 
Applieabia  to  Instrumant  Landing 
Systam  Racalvars  and  VHF  Omnlranga 
Radio  Raoaivars  Adoptad  by  tha 
Intamatlonal  Civil  Aviation 
Organization 

AGENCY:  Federal  Conunimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
(NPRM)  that  proposes  to  implement 
new  technical  specifications  for  all 
Instrument  Landing  Systems  (ILS)  and 
VHF  Onmirange  Radio  (VOR)  receivers 
on  board  U.S.  aircraft.  "This  action  is 
necessary  in  order  to  meet  U.S. 
obligations  \mder  the  U.S.  International 
Civil  Aviation  Organization  (ICAO) 
Convention.  The  proposed  technical 
standards  would  increase  the  safsty  of 
flight. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27, 1993.  Reply 
Comments  must  be  submitted  on  or 
before  October  27, 1993. 
ADDRESSES:  Federal  Commxmications 
Conunission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  WTORMATION  CONTACT: 
Marc  S.  Martm.  (202)  632-7175.  Private 
Radio  Bureau. 

SUPPt^MENTARV  MFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM, 
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FCC  93-^31.  adopted  [una  24, 1993;  and 
relaaaad  July  14. 1993.  Tlia  ftill  text  of 
this  Notioa  if  availaUa  far  inspectian 
and  a^yying  during  normal  buainen 
hours  in  the  FCC  RefBrence  Center, 
room  230. 1919  M  Street  NW.. 
Washington,  DC  The  complete  text  may 
be  purchased  from  tfie  Commission's 
copy  omtractor.  International 
Transcription  Service,  1919  M  Street. 
room  246.  Washington.  DC  20554, 
telephone  (202)  857-3800. 

SanmaryofNPKM 

1.  This  NPRM  nropoaea  to  tmplsmant 
the  standards  and  recommendations 
contained  in  Annex  10  to  the  ICAO 
Convention  for  all  airtxime  bistrument 
Landing  System  (ILS)  and  VHF 
Omnirange  Radio  (VOR)  receivers  used 
on  U.S.  aircraft.  The  proposed  technical 
standards  would  improve  the  immunity 
of  ILS  and  VOR  receivers  to  interference 
and  thereby  improve  the  safety  of  the 
public  using  air  transportation.  ICAO  is 
the  international  oiganization  charged 
with  overseeing  and  ensuring  the  safety 
and  efficiency  of  international  flight  In 
1985.  the  ICAO  promulgated  new 
technical  standards  for  airborne  ILS  and 
VOR  receivers.  These  standards  would 
provide  ILS  and  VOR  receivers  with 
greater  immimity  to  interference  in  the 
presence  of  VHF  FM  broadcast  signals. 
The  ICAO  ILS  and  VOR  receiver 
standards  are  contained  in  the  proposed 
Rules.  The  NPRM  proposes  that  the 
standards  apply  to  all  newly  installed 
ILS  and  VOR  receivers  after  January  1. 
1995.  and  to  all  ILS  and  VOR  receivers 
after  January  1. 1998,  on  aircraft  aa 
international  flights  or  those  flying 
domestically  under  Instriunent  Flight 
Rules.  It  further  proposes  that  all  U.S. 
aircraft  comply  by  January  1. 2005. 

2.  In  order  to  ensure  that  ILS  and  VOR 
receivers  meet  the  new  standards,  the 
Commission  has  proposed  that  all  ILS 
and  VOR  receivers  manufectured  in  or 
imported  into  the  United  States  meet 
the  ICAO  standards  by  January  1, 1994. 
In  accordance  with  the  Commission's 
Rides,  notification  is  proposed  as  the 
appropriate  method  for  applying  for 
equipment  authorization.  Notification  is 
a  type  of  eouipment  authorization 
issued  by  the  Commission  whereby  the 
applicant  makes  measurements  to 
determine  that  the  equipment  complies 
with  the  appropriate  technical  standards 
and  reports  that  such  measurements 
have  been  made  and  demonstrate  the 
necessary  compliance.  Submittal  of  a 
sample  unit  or  representative  data 
demonstrating  compliance  is  not 
required  unless  specifically  requested 
by  the  FCC  The  procedures  for 
application  for  equipment  authorization 
are  contained  in  Subpart  J  of  Part  2  of 


the  Commission's  Rules.  Hie 
Commisaion  has  pit^Mised  to  use  the 
test  procedures  defined  by  RTCA's  (and 
association  of  aeronautical  oganizations 
of  the  United  States  from  both 
government  and  industry)  Minimum 
Operational  Performance  Standards  for 
ILS  ttid  Vm  reoeivers  as  the  basis  for 
applications  for  equipment 
authorization. 

3.  As  required  by  Section  603  of  the 
Ragulatoiy  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IFRA) 
of  die  expected  impact  on  small  entities 
of  the  proposals  contained  in  this 
NPRM.  We  request  %vritten  public 
comment  on  the  IRFA.  which  follows. 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IFRA  and  must  be  filed 
by  the  comment  deadlines  provided 
above.  The  Secretary  shall  send  a  copy 
of  this  NPRM,  including  the  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354.  94  stat.  1164.  5  U.S.C  601- 
612  (1981). 

A.  Reason  for  Action 

(i).  This  rule  making  proceeding  is 
initiated  to  obtain  comment  regarding 
the  adoption  of  International  Civil 
Aviation  Organization  (ICAO)  technical 
standards  for  instrument  landing  system 
(ILS)  and  VHF  Omnirange  Radio  (VOR) 
receivers  on  board  U.S.  aircraft 


B.  Objectives 

(ii).  The  Commission  seeks  to 
implement  ICAO  technical  standards  as 
required  by  the  Convention  on 
International  Qvil  Aviation,  to  which 
the  United  States  is  signatory.  In 
implementing  the  ICAO  standards  for 
all  U.S.  aircraft,  whether  flying 
internationally  or  only  domestically,  the 
Commission  seeks  to  achieve  the 
objectives  of  ICAO  in  mandating  the 
standards  and  to  maximize  the  safety  of 
aviation  generally. 

C.  Legal  Basis 

(iii).  The  NPRM  is  authorized  under 
Sections  1.  2(a),  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  SS 151, 152(a), 
154(i),  303(r). 

D.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

(iv).  None  for  small  business  entities. 

E.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules 

(v).  None. 


F.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

(vi).  Hie  rule  rhengns  proposed  in 
this  iHoceeding  could  afiact  small, 
general  aviation  businesses  by  iwpdring 
them  to  replace  cumnt  ILS  and  VOR 
receivers  tvith  ILS  and  VOR  receivera 
meeting  the  ICAO  standards.  After 
evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  rKttgff 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Ragulatoiy 
Flexibihty  Analysis. 

G.  Any  Significant  Ahematives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives 

(vii).  The  NPRM  currently  proposes 
an  extended  compliance  period  ror 
small  entities  which  fly  only 
domestically,  to  minimize  the  impact  of 
the  proposed  rule  changes  on  suca 
entities.  The  Commission  believes  that 
this  is  a  reasonable  compromise 
between  allowing  no  extension  of  the 
compliance  period,  which  would  place 
a  heavier  economic  burden  on  small 
entities,  and  allowing  a  longer  extended 
compliance  period,  which  would  have  a 
detrimental  effect  on  the  safety  of  the 
public  engaged  in  flight.  Hie  NPRM 
solicits  comments  on  alternatives. 

4.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520,  and  found  to  contain 
no  new  or  modified  form,  information 
collection  and/or  record  retention 
requirements,  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public 

List  (tf  Sub|acts  in  47  CFR  Part  87 

Aviation  safety.  Radio. 
Federal  Communicatioiu  Commiasion. 
William  F.  Celoa. 
Acting  Secretary. 

[FR  Doc.  93-17137  Filed  7-23-93: 8:45  am] 
MUMO  coot  «ns-ei-ii 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1035 
{Ex  Parte  No.  49S] 

Bilia  of  Lading 

AOENCY:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  due  date. 

SUMMARY:  By  notice  served  June  29. 
1993  (58  FR  34775.  June  29. 1993),  the 
Commission  requested  comments  an  its 
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proposed  revision  of  regulations 
pertaining  to  railroad  and  motor  carriw 
uniform  bills  of  lading.  The  Commission 
also  sought  comments  on  a  proposal  to 
further  amend  these  rules  submitted 
jointly  by  National  Grain  and  Feed 
Association  (NGFA).  the  Association  of 
American  Railroad  (AAR).  and  the 
National  Industrial  Transportsition 
League  (NTTL).  By  letter  filed  July  7. 
1993.  NGFA.  AAR  and  NTTL  jointly 
request  an  extension  to  August  30. 1993 
to  file  comments.  These  parties  state 
additional  time  is  needed  due  to  the 


large  number  of  constituents  each 
represents  and  difficulties  seeking  a 
consensus  regarding  the  proposals  due 
to  imavailability  of  key  personnel.  The 
extension  request  is  reasonable  and  will 
be  granted. 

DATES:  Comments  must  be  received  by 
August  30, 1993. 

A00RE88E8:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  495  to;  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


FOR  FURTHER  MFORMATWN  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-S660  or 
Andrew  J.  Nosaoek.  (202)  927-5318. 
[TDD  for  the  hearing  impaired:  (202) 
927-57211. 

Decided:  July  19, 1903. 

By  the  Commitsion,  dainnan  McDonald, 
Vice  ChairtPi"  Simmons,  CommiMloners 
Phillips.  Philbin,  and  Walden.  Commissioner 
Walden  dissented  with  *  separate  expression. 
Sidney  L.  Strickland.  Jr^ 
Secretaxy. 

[FR  Doc.  93-17666  Filed  7-23-93: 8:45  am] 
■LUNO  cooe  roa»«i-^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  njles  that  are  applicable  to  the 
pubttc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njUngs.  delegations  of  authority,  lUing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclwt  No.  93-06»-1] 

Availability  of  Environmental 
Asaeesments  and  Findings  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


S4)MMARY:  We  are  advising  the  public 
that  six  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
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Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director. 
Biotechnology  Permits.  BBEP.  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPt^MENTARY  MFORMATKM:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 


93-117-01.  renewal  of  permit  90-065-06,  is- 
sued on  05-15-90. 


93-063-01 


93-105-04 


93-105-06,  ranevral  of  pennH  92-076-02,  is- 
aued  on  06-18-92. 


Permittee 


University  of 
Kentucky. 

Miles  Incor- 
porated. 

MKhigan 
State  Uni- 
versity. 

New  York 
State  Agri- 
cultural Ex- 
periment 
Staikm. 


Dale  issued 


06-15-93 
06-17-03 
06-17-93 
06-17-93 


Organismt 


Tobacco  plants  genetically  engineered  to  ex- 
press resistance  to  tobacco  vein  moMing 
virus. 

Tobacco  plants  genetk»ily  engineered  to  ex- 
press stiibene  phytoaiexin  synthase  geries 
for  resistance  to  the  fungue  Sofryte  aneraa. 

Meton  plants  geneltaatty  engineered  to  ax- 
press  resistance  to  zucchini  yelk>w  moeak: 
vinjs. 

Squash  plants  genetk»«y  engineered  to  ax- 
press  resistance  to  cucumber  mos^  virus. 


FiaM  test  toca- 
Iton 


Kankicfcy. 


Florida.  Kan- 


MkMgan. 


NMvYorfc. 
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rWIIH  NO. 


FMd  tMi  loca- 
tion 


93-105-07.  raoMMri  of  parnM  90-076-02.  Is- 
sued on  06-18-02. 


93-039-Oe 


New  York 
StaMAgit- 
cuNunrtEx- 


SMon. 
Univwsttyof 


06-18-93 


06-22-93 


alMadi«on. 


Melon  pianii  genetically  engineered  to  ex- 
preee  reelttance  to  cucumber  moeaic  vkue. 


Spnice  and  poplar  trees  ganeflcaHy  engi- 
neered to  express  a  deitaertdotoxin  from 

W\  tar  resiitarKe  to  lepidopteran  insects. 


NewYortL 


Wisconsin. 


The  eovironmaatal  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et seq). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Proced\iral  Provisions 
of  NEPA  (40  cm  parts  1500-1508).  (3) 
USD.\  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APfflS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28. 1979.  and  44 
FR  51272-51274,  August  31,  1979). 

Done  io  Washington.  DC  this  20th  day  of 
July  1991.  I 

Tarry  L.  Madky.  j 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  93-17707  Filed  7-23-93:  8:45  am] 
coosatie-si^ 


(Docket  No.  •2-196-1] 

Er>virorMn«nlal  Impact  StatsiiMnt  for 
th«  Importation  of  Logs,  Lumber,  ami 
Othar  Unmanufactured  Wood  Articlea 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
actioh:  Notice. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  prepare  an 
environmental  impact  statement  (EIS)  in 
connection  with  regulations  we  are 
considering  proposing  regarding  the 
importation  of  certain  types  of 
unmanufactured  wood  articles.  This 
notice  identifies  the  environmental 
issues  that  we  intend  to  analyze  in  the 
EIS  and  requests  public  comment  on 
those  and  other  issues. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  25, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Mr. 
Jack  Edmundson.  Environmental 
Analysis  and  Documentation; 
Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA,  room  543,  Federal  Building. 
6.'>0S  Belcrest  Road.  Hyatlsville.  MD 


20782.  Please  state  that  your  comments 
refer  to  Docket  No.  92-195-1. 
Comments  received  may  be  inspected  at 
USDA.  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  encouraged  to  call 
ahead  on  (202)  690-2817  to  fiscilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM  COMTACT:  Mr. 
Jack  Edmundson,  Environmental 
Analysis  and  Documentatimi. 
Biotechnology,  Biologies,  and 
Environmental  Protection.  APHIS. 
USDA.  room  543.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.(301)436-8963. 
SUPPLEMENTARY  MFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  considering 
regulating  the  imi>ortaUon  of  certain 
types  of  unmanufactured  wood  articles, 
such  as  logs,  lumber,  wood  diips.  and 
bark.  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4331.  et.  seq.). 
we  are  required  to  pnpan  an 
environmental  impact  statem«)t  (EIS) 
for  the  regulations  under  consideration. 
This  notice  will  serve  to  inform  the 
public  of  our  intent  to  prepare  an  EIS, 
describe  the  proposed  scope  of  the  EIS. 
and  solicit  public  comment  on  the 
potential  environmental  issues. 

Until  recently,  the  quantity  and 
variety  of  immanufactured  wood  articles 
imported  into  the  United  States  were 
very  limited.  Consequently,  no 
regulations  were  developed  to 
specifically  address  the  importation  of 
unmanufactured  wood  articles.  APHIS 
has  dealt  with  such  imports  by 
inspecting  shipments  of 
unmanufactiu«d  wood  articles  at  ports 
of  first  arrival  in  the  United  States  and 
ordering  further  action,  if  warranted,  as 
a  condition  of  entry.  In  addition.  APHIS 
has  prohibited  the  entry  of  logs  from  the 
Soviet  Far  East  and  Siberia  because  a 
detailed  pest  risk  assessment  found 
dangerous  plant  pests  could  occur  in 
such  logs  and  may  be  entered  with 
them. 


There  is  currmitly  an  intense 
commercial  interest  in  developing  a 
long-term  industry  in  the  Pacific 
Northwest  for  importing  andjprocessing 
logs  from  foreign  countries.  There  is 
also  the  potential  for  increased  imports 
of  logs  and  other  immanufactured  wood 
articles  into  other  areas  of  the  United 
States. 

In  light  of  this,  representatives  of 
domestic  timber  industries,  State 
governments,  academia.  and 
environmental  organizations  requested 
that  APHIS  establish  conditions  for 
importing  unmanufactured  wood 
articles  that  are  adequate  to  prevent  the 
introducti<m  into  the  United  States  of 
plant  pests  and  pathogens.  As  a  result, 
an  advance  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  on  September  22. 1992 
(57  FR  43628-43631,  Docket  No.  91- 
074-2)  to  inform  the  public  that  APHIS 
is  considering  regulating  the 
importation  of  certain  types  of 
unmanufactured  wood  articles,  sudi  as 
logs,  lumber,  wood  chips,  and  bark. 

APHIS  wrill  attempt  to  accomplish  the 
following  objectives  in  the  regulations 
currently  under  consideration: 

•  Identify  the  types  of  articles  to  be 
regulated  (unmanufactured  wood 
articles); 

•  Impose  requirements  on  the 
importation  and  entry  of  regulated 
articles  that  would  minimize  plant  pest 
risks; 

•  Establish  universal  importation 
requirements  under  which  any 
regulated  article  could  be  imported  and 
entered  from  anywhere  if  the 
requirements  were  met; 

•  Establish  a  procedure  for  evaluating 
whether  to  allow  unmanufactured  wood 
articles  to  be  imported  and  entered 
under  conditions  other  than  those 
specified  in  the  regulations. 

The  regulations  currently  under 
consideration  would  require  some 
combination  of  de-barking,  heat 
treatment,  fumigation,  pesticide  and 
fungicide  use,  inspection,  and 
permitting  and  cortification,  depending 
upon  the  type  of  unmanufactured  wood 
article  to  he  imported  and  its  origin. 


UMI 


As  part  of  the  rulemaking  process. 
APHIS  will  examine  four  alternatives: 

•  Take  no  action  (i.e.,  do  not  establish 
regulations); 

•  Establish  regulations  based  on  the 
objectives  described  above; 

•  Prohibit  the  importation  of 
untreated  or  raw  wood,  except  as 
packing  material  and  except  untreated 
raw  wood  from  Canada  and  the  border 
states  of  Mexico; 

•  Prohibit  the  importation  of  all 
immanufactured  wood  articles  except 
for  articles  from  Canada  and  the  border 
states  of  Mexico.  This  alternative  will  be 
considered,  but  may  be  too  speculative 
and  unsuited  to  meaningful  analysis. 
Comment  on  this  issue  would  be  very 
helpful  and  is  particularly  solicited. 

Many  of  the  issues  that  will  be 
developed  in  the  EIS  were  identified  in 
comments  submitted  in  response  to  the 
advance  notice  of  proposed  rulemaking 
mentioned  above.  The  issues  include: 

•  Human  safety  as  it  relates  to  the  use 
of  pesticides  and  wood  preservatives. 
The  use  of  chemicals  will  be  addressed 
by  discussing  the  human  health 
implications  of  the  use  or  non-use  of 
Environmental  Protection  Agency- 
registered  chemicals. 

•  The  potential  impact  of  the 
alternatives  imder  consideration  on 
forests  in  the  United  States.  This  issue 
includes  the  potential  for  changes  in 
logging  pressure  on  U.S.  forests  and  the 
potential  risk  of  plant  pest  introduction. 

•  The  cimiulative  impact  of  the  use  of 
methyl  bromide  as  a  fiunigant.  The 
regulations  being  considered  could 
result  in  methyl  bromide  fumigation  of 
unmanufactured  wood  articles,  both  in 
foreign  coimtries  and  at  U.S.  ports. 

•  Several  commenters  requested  that 
we  evaluate  the  potential  for  the 
regulations  imder  consideration  to 
increase  demand  for  tropical  and 
Siberian  unmanufactured  wood  articles 
and  thus  result  in  secondary  impacts  on 
the  global  environment.  Although  this 
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issue  may  be  too  speculative  to  evaluate 
meaningfully,  information  regarding 
this  issue  would  be  very  helpful  and  is 
solicited. 

Potential  "extraterritorial"  impacts 
that  may  fall  within  the  purview  of 
Executive  Order  12114  will  be 
discussed  in  the  EIS.  No  separate 
document  will  be  necessary  to  comply 
with  Executive  Order  12114. 

Comments  regarding  the  proposed 
scope  of  the  EIS  are  welcome  and  will 
be  hilly  considered.  When  the  draft  EIS 
is  completed,  a  notice  announcing  its 
availability  and  an  invitation  to 
comment  on  it,  along  with  a  notice  of 
any  public  hearings,  will  be  published 
in  the  Federal  Register. 

Done  in  Washington,  DC,  this  20th  day  of 
July  1993. 

Terry  L  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  93-17706  Filed  7-23-93;  8:45  am] 
■UMO  COOC  M1»-M-P 


IDoctot  No.  93-090-1] 

Receipt  of  a  PermH  AppHcation  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
referenced  in  this  notice,  wiUi  any 


confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOR  FURTHER  MFORMA-nON 
CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS. 
USDA.  room  850.  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
BeUeve  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
^iganisms  and  products  that  are 
considered  "regulated  articles."  TTie 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  Umited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applcalion  No. 

Applicant 

Dale  re- 
ceived 

Organism 

FWdtsM  lo- 
cation 

93-175-01.  mmnt  of  petmN  91-20S- 
01.  iMued  on  10-22-91. 

Caigene.  Incorporatad 

06-24-93 

Rapeseed  plants  geneticaily  engineered 
to  express  oil  modificatton  genes. 

Caitfomis. 

Done  in  Washington.  DC.  this  20th  day  of 
)uly  1993. 

TeR7L.MMlk]r. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Serrice. 
IFR  Doc.  93-17708  Filed  7-23-93;  8:45  am) 
BNjjNa  COM  a«i»-a*.p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 


Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
application  and  requests  comments 
relevant  to  whether  the  Certificate 
should  be  issued.  * 

FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Kearney,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 


3972» F»d«r«l  Regittor  /  Vol  58.  No.  141  /  Monday.  July  26.  1993  /  Noticeg 


202/482-5131.  Thi«  it  not  •  toll-free 

number. 

SUPPLBIENTART  MPOfMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 


and  15  CFR  325.8(a)  require  the 
Secretary  to  publish  a  notice  l|^the 
FadOTal  Regieter  identifying  \& 
applicant  and  summarizing  its  pn^KMed 
export  ccmduct. 

Re<|ueet  for  Public  Comment* 

Interested  narties  may  submit  written 
comments  ruevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  room  1800H.  Washington, 


DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  undw 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  93-00001." 

SuBUBaiy  of  tka  Applicatioa 

Applicant:  CALCAST,  Inc.,  1011  St 
Andrews  Dr.,  Suite  I,  El  Dcwado  Hills. 
CA  05762.  Application  No.:  93-00001. 
Contact:  Jerry  Simonelli.  Counsel. 
TekfAone:  (202)  223-0055. 

Arte  Deemed  Submitted:  July  19 
1993 


Members  in  Aoonxm  to  Appucant 


Company 


cwy 

Lo*  Angela*  — 

Canon 

OsMand  ._._.~... 

South  Got*  ...... 

SanLaandre  .... 

Fontana 

lyMg 

seima ""!!!!!!!!!!!! 

El  Monta 

LodI 

Huringtan  Parte 
B*ilMi*y  ...._..«. 

Torranca  ....~ 

Richmond  >_ 

Lo*Ano*lB* 

Montdair 

DOncsMy  ••«*•■••■•< 
SanLeandro  .... 
B  Mom* 


Stale 


A"  Brass  Founc^,  Inc 
Aacco  Foundry,  Inc 
Amencan  Brass  &  Iran  ...^^^^....J.... — .. 

Beckett  Bronze  Co.,  Inc  ..._..... ......._.... 

Bel  Foundry  Company „ 

CASTCO  (Cast  Aluminum  &  Brass  Corp.) 

Comrrtercial  Casing  Co „ 

EXCAL.  Inc 

Fresno  Vaiwaa  *  CaaMnga.  Inc 

Gregg  IndusMa* 

Kearney's  Manufacturing 

Lodi  Iron  Worica,  Inc 

Los  Angeles  Brasa  Preduds .... 

Macaulay  Foundry >. 

Martin  Brasa  Foundry 

VHcro  Metal*,  Inc 

Modem  Patlam  ft  Foundry  Company 
Monlclair  Bronza,  Inc 
PacMc  Steal  Casting  Co 
Production  Paiam  A  Foundry  Company 
VaMey  Biasa,  Inc  . 


CaNfomla. 
Oa 
Oa 


CtfHomla. 

Do. 

Do. 
Wyoming. 
CaHfomia. 

Do. 

Da 

Do. 

Do. 

Do. 

DOl 

Do. 
Da 
Da 
Da 
Do. 
Da 


CALCAST.  Inc  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Markets,  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trad* 

1.  Products  and  Services 

All  products  that  can  be  cast  from 
stainless  steel,  carbon  steel,  grey  iron, 
ni-hard  iron,  (nickel-based),  brass, 
bronze,  copper,  aluminum,  titanium  and 
any  alloyed  combination  of  those 
materials,  as  well  as  design  services 
related  to  Products  and  related 
manufacturing  processes.        | 

2.  Export  Trade  Facilitation  Services  (As 
They  Relate  to  the  Export  of  Products 
and  Services) 

Consulting;  international  market 
research;  marketing  and  trade 

{)romotion;  trade  show  participatitHi; 
egal  assistance:  services  related  to 
compliance  with  customs  requirements; 


trade  documentation  and  freight 
forwarding;  communication  and 

!>rocassing  of  export  orders  and  sales 
eads;  foreign  exchange;  financing:  and 
liaison  with  U.S.  foreign  government 
agencies,  trade  associations,  and 
banking  institutions. 

Export  Market* 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonweelth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activitie*  aad  Methoda  of 
Operation 

Calcast,  Inc.  and/or  its  Members  may: 
1.  Discuss  and  reach  agreements 
relating  to  foreign  customer 
specifications  and  engineering 


requirements.  Calcast.  Inc  may  obtain 
foreign  custcuner  specifications  and 
engineering  requirements  and  then  its 
Board  members  may  review  and  discuss 
them. 

2.  Engage  in  Joint  bidding.  Joint 
negotiating  with  foreign  buyers,  joint 
processing  of  foreign  orders  and  other 
joint  selling  arrangements  for  their 
products  and  allocate  export  sales 
resulting  from  such  arrangements. 

3.  Establish  export  prices,  quantities, 
and  other  terms  and  conditions  of  sale 
for  sales  of  their  products  in  foreign 
markets. 

4.  Share  product  information  for 
export  only,  including  but  not  limited  to 
information  concerning  type  of 
materials  used,  type  of  goods  produced, 
and  capacity  information,  in  order  to 
determine  which  Members  can  bid  on 
each  export  job. 

5.  Label  goods  produced  by  any 
member  with  a  label  identifying  the 


UMI 
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goods  as  exported  by  or  through  Calcast, 
Inc. 

6.  Refuse  to  quote  for.  or  to  market  or 
sell  to  certain  foreign  customws. 
Members  may  retain  foreign  customers 
to  whom  the  Members  already  had 
export  sales  during  the  one  (1)  year 
period  prior  to  commencement  of 
Calcast.  bac  operations  without  any 
competition  from  Calcast.  Inc.  This 
refusal  to  compete  is  limited,  however, 
to  those  product  Lines  already  in  use,  as 
defined  by  pattem(s)  or  mold(s]. 
Additionally,  Members  may  agree  that 
Calcast.  Ir.c.  shall  be  their  exclusive 
agent  for  all  customers  generated  by  or 
through  Calcast,  Inc.  and  that  the 
Members  shall  not  compete  with 
Calcast,  Inc.  by  attempting  to  sell  to  or 
selling  to  any  customer  of  Calcast.  Inc. 
without  Calcast,  Inc.'s  involvement  in 
the  sale  for  a  deBned  noncompetition 
period. 

7.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  or 
expanding  export  mariiets. 

8.  Refuse  to  solicit  non-member 
suppliers  to  export  their  products 
through  Calcast.  Inc.'s  certified 
activities.  Calcast,  Inc.  and/or  its 
Members  may  solicit  and  negotiate  with 
non-member  suppliers  to  sell  their 
products  through  Calcast.  Inc's  certified 
activities;  provided,  however,  that 
Calcast,  Inc.  and/or  its  Members  shall 
make  such  solicitations  or  offers  to  non- 
members  on  a  transaction  by  transaction 
basis  only  and  then  only  when  the 
Members  are  unable  or  not  reasonably 
able  to  supply,  at  a  price  competitive 
under  the  circumstances,  tlie  requisite 
product  or  services;  and  provided 
further  that  Calcast.  Inc.  and/or  its 
Members  may  exchange  only  such 
information  with  such  non-member 
supplien;  as  is  reasonably  required  by 
such  transaction. 

9.  Jointly  finance  Calcast,  Inc.  costs 
and  costs  of  any  sales  agents.  Foreign 
custcmiers  may  make  payments  to 
Calcast,  Inc.  as  agent  for  the  Memberfs). 
Calcast,  Inc.  may  then  retain  a 
commission  from  the  sale,  remit 
payment  due  to  any  sales  agents,  and 
then  remit  payment  due  to  the 
MembeKs). 

10.  Share  foreign  market  information 
and  engage  in  joint  market  research 
concerning  export  markets.  Exchange 
and  discuss  market  information  in 
regard  to  opportunities  for  sales  in 
export  markets,  selling  strategies  in 
export  markets,  pricing  in  export 
markets,  projected  demand  in  export 
markets,  customary  terms  of  sale  in 
export  markets,  types  of  products 
available  from  competitors  for  sale  in 
particular  export  markets,  and  how  to 


fulfill  the  technical  product 
requirements  of  specific  export 
customers  or  particular  export  markets. 

11.  Exchange  and  discuss  {nice. 
Quality,  quantity,  source  and  delivery 
dates  of  products  available  from 
Members  for  export  on  a  transaction  by 
transaction  basis  only  as  necessary. 

12.  Elxchange  and  oiscuss  information 
about  terms,  conditions,  and 
specifications  of  p>a7tlcular  contracts  for 
sale  in  export  markets  to  be  considered 
and/or  bid  on  by  Calcast,  Inc. 

13.  Exchange  and  discuss  information 
about  joint  bidding  or  selling 
agreements  for  export  markets  and 
allocations  of  sales  resulting  from  such 
arrangements  among  the  Members. 

14.  Exchange  and  discuss  information 
about  expenses  specific  to  and  within 
export  markets,  including  but  not 
limited  to  insurance,  transportation, 
port  storage,  commissions, 
documentation  requirements,  customs, 
duties,  and  taxes. 

15.  Exchange  and  discuss  information 
about  United  States  and  foreign 
legislation  and  regulations  affecting 
sales  in  export  markets. 

16.  Exchange  and  discuss  information 
about  Calcast,  Inc.  or  Members'  export 
operations,  including  but  not  limited  to 
sales  and  distribution  networks  and 
prior  export  sales  by  Members 
(including  export  price  information). 

17.  Discuss  and  agree  on  engineering 
and  other  technical  product  and  service 
requirements  of  specific  export 
customers  or  export  markets  as  well  as 
how  to  fulfill  such  requirements. 

18.  Meet  to  engage  in  the  conduct 
described  in  paragraphs  1-17  above. 

Dated:  July  20, 1993. 
|ud«  Kearaey, 

Acting  DinctOT.  Office  of  Export  Tmtiing 
Company  Affairs. 

[FR  Doc  93-17749  Filed  7-23-93;  8:45  ami 
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reviews  and  revocation  in  part  of  an 
antidumping  duty  order. 


[A-427-601:«taL] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and 
RevocBlion  in  Part  of  an  Antidumping 
Duty  Order 

In  the  matter  of  A-27-eoi,  A-42S-801.  A- 
475-601,  A-588-804.  A-485-601 ,  A-559- 
801,  A-401-601,  A-54»-«01.  A-412-801; 
Antifriction  Bearings  (Other  Than  Taperad 
Roller  Bearings)  and  Parts  Thereof  From 
France.  Germany,  Italy,  Japan.  Romania, 
Singapore,  Sweden.  Thailand,  and  the  l?nited 
Kingdom. 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 


r:  On  April  27. 1993.  the 
Department  of  ComiBeroe  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof,  from  France.  Germany.  Italy, 
Japan,  Romania,  Singapore,  S%veden. 
Thailand  and  the  United  iCii^om.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof,  as  described 
in  more  detail  below.  The  reviews  cover 
41  manufacturers/exporters  and  the 
period  May  1. 1991  through  April  30. 
1992. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  for  each  class  or  kind 
of  merchandise  are  listed  below  in  the 
section  "Final  Results  of  Review." 

The  Department  also  is  revoking  the 
antidumping  duty  order  on  cylindrical 
roller  bearings  and  parts  thereof  from 
the  United  Kingdom  with  respect  to 
Cooper  Roller  Bearings  Co.  Ltd. 

EFFECnve  l>ATl:  July  28. 1993. 

FOR  RIRTNER  MFORMATKM  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  at  the 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  telephone:  (202) 
482-4733. 

Fmnce 

Joanna  Schlesinger  (Dassault  Induftiias,  SNR 
Roulemenu  S.A..  Valeo  S.A.).  Michael 
Diminich  (SKF  Franca).  )oseph  Faigo 
(SNECMA),  Anna  Snider  (SNFA).  Carlo 
Cavagna  (Turbomeca),  or  Richard 
Rimlinger. 

Gennany 

Carlo  Cavagna  (Fichtel  a  Sachs  AC),  Michael 
Diminich  (FAG  Kugelfischer  George 
Schaefer  KGaA).  Amy  Beargie  (INA 
Walzlager  Schaeffler  KG),  J.  David  Dirstine 
(SKF  GmbH.  George  Mueller  Numberg 
AG).  David  Levy  (NTN  Ku^ellagerfabrik 
(Deutschland)  GmbH),  or  Richard 
Rimlinger. 

Italy 

Carlo  Cavagna  (Meter  Spa.).  Michael 
Diminich  (SKF  Industrie  S.p.A).  Joseph 
Fargo  (SNECMA).  Anna  Snider  (FAG  Italia 
S.p.A.).  or  Richard  Rimluiger. 
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Japan  j 

jaoqiwline  Anownnidi  (Showi  Pillow  Block 
M%.  Ud..  TakatUta  Seiko  Ca.  Nachi- 
Puiikochi  Cocp.),  Kris  Campbell  (Izumoto 
Seiko  Co.  Ltd.,  Tottori  Yamakai  Bearing 
Seisakuaho  Ud.),  David  Levy  (NTN  Corp., 
NSK  Ud.).  KMepb  Hanley  (Koyo  Seiko  Co. 
Ud,  Anhi  Seiko  Co.  Ltd.,  Inoue  Jikuuke 
Kogyo  Co.).  Philip  Marchal  (Nippon  Pillow 
Bkxk  Sales  Co.,  Nakai  Bearing  Ca  Ud., 
Honda  Motor  Co.  Ud.,  OMka  Pump  Ca 
Ud.  Puiino  Iron  Woriu  Ca  Ud.,  Nankai 
Seiko  Bearing  Ca  Ud),  or  Michael  RiH. 

Bomania 

Michael  Diminich  (Tehnoimportexpoct)  or 
Richard  Rimlinger. 

Singapore 

David  Levy  (NMB  Singapore  Ltd.  and  Pelmac 
Industries  (Pte.)  Ud.)  or  Michael  RllL 

SiMdeJi  I 

Joseph  Pargo.  Michael  Diminich  (SKP 
Sverige),  or  Richard  Rimlinger. 

TTtaUand 

David  Levy  (NMB  Thai  Ud.  and  Pelmec  Thai 
Ud)  or  Michael  RilL 

United  Kingdom  ! 

Amy  Beargie  (The  Barden  Corporation  (U.K.) 
Ud).  Anna  Snider  (FAG  (U.K.)  Ltd.),  Carlo 
Cavagna  (RHP  Bearings),  Joanna 
Schlesinger  (Cooper  Bearings  Ltd.,  Societe 
Nouvelle  de  Roulements],  or  Richard 
Rimlinger.  i 

SUPPLEMCNTARV  WTOnMA'nON; 

Background 

On  April  27, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Ragistw  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
ht)m  France.  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  Thailand 
and  the  United  Kingdom  (58  FR  25606- 
25631).  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results. 

At  the  reauest  of  certain  interested 
parties,  we  held  a  public  hearing  on 
general  issues  pertaining  to  all  nine 
countries  on  May  24, 1993,  and  hearings 
on  case-specific  issues  as  follows: 
Thailand  on  May  25, 1993;  Italy  on  May 
26, 1993;  Germany  on  May  27, 1993: 


Japan  on  May  28. 1993;  and  the  United 
Kingdom  on  May  28, 1993. 

In  accordance  with  §  353.25(a)  of  the 
Department's  regulations  (19  CFK 
353.25(a)),  the  Department  it  revoking 
the  antidumping  duty  order  on 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs)  from  the  United 
Kingdom  with  respect  to  Cooper  Roller 
Bearings  Co.  Ltd.  (Cooper).  Cooper 
submitted  a  request,  in  accordance  with 
19  CFR  353.25(d),  for  revocation  of  the 
order  with  respect  to  that  company. 
Cooper  has  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  foreign  market  value  and  has 
submitted  the  required  certifications. 
Furthermore,  it  is  not  likely  that  Cooper 
%vill  sell  the  subject  merchandise  at  less 
than  foreign  market  value  in  the  future. 
Therefore,  the  Department  is  revoking 
the  order  on  cylindrical  roller  bearings 
and  parts  thereof  from  the  United 
Kingidom  with  respect  to  Cooper. 

Iiauee  Appendix 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  the  18 
concurrent  administrative  reviews  of 
AFBs  are  addressed  in  the  "Issues 
Appendix,"  which  is  appended  to  this 
notice  of  final  results. 

Scope  of  Review* 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings),  and  parts 
thereof,  and  constitute  the  following 
"classes  or  kinds"  of  merchandise:  ball 
bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  For  a 
detailed  description  of  the  products 
covered  under  these  classes  cr  kinds  of 
merchandise,  including  a  compilation  of 
all  pertinent  scope  determinations,  see 
the  "Scope  Appendix,"  which  is 
appended  to  this  notice  of  final  results. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  we  have  determined  that  the 
use  of  the  best  information  available 
(BIA)  is  appropriate  for  a  number  of 
firms.  For  certain  firms,  total  BIA  was 


necessary,  while  for  other  firms,  only 
partial  BIA  was  applied.  For  a 
diacussion  of  our  application  of  BIA.  see 
the  "Best  Information  Available" 
section  in  the  Issues  Appendix. 

Changes  Since  the  Preliminaiy  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  the  following 
changes  in  these  final  results: 

•  Where  applicable,  certain 
programming  and  clerical  errors  in  our 
preUminary  results  have  been  corrected. 
Any  alleged  programming  or  clerical 
errors  pertaining  to  the  calculation  and 
treatment  of  charges  and  adjustments, 
cost  of  production  (COP)  and 
constructed  value  (CV)  with  whidi  we 
do  not  agree  are  discussed  in  the 
relevant  sections  of  the  Issues 
Appendix. 

•  We  have  revised  our  test  to 
determine  whether  home  market  (HM) 
sales  to  related  parties  were  made  at 
arm's  length.  The  test  used  for  these 
final  results  takes  into  account  levels  of 
trade  and  circumstances  of  sale. 

•  We  revised  our  methodology  for 
making  adjustments  for  taxes  paid  on 
home  market  sales  that  are  rebated,  or 
not  collected,  on  U.S.  sales.  Under  the 
new  methodology,  we  added  the  full 
amount  paid  in  the  home  market  to 
foreign  market  value  (FMV)  and  added 
the  same  amount  to  United  States  price 
(USP). 

•  We  have  changed  our  basis  for 
determining  "All  Others"  rates  to 
conform  to  recent  rulings  by  the  Court 
of  International  Trade  (OT).  For  these 
reviews,  the  "All  Others"  rates  have 
been  based  on  those  from  the  less-than- 
fair-value  investigations. 

•  We  modified  our  treatment  of 
certain  charges  and  adjustments.  See  the 
Issues  Appendix  for  discussions  of  these 
changes. 

Analysis  of  Comments  Received 

See  the  Issues  Appendix  attached  to 
this  notice. 

Final  Results  of  Reviews 

We  determine  the  following 
percentage  margins  to  exist  for  the 
period  May  1, 1991  through  April  30. 
1992: 


Company 


BBS 


CRBs 


SPBs 


SKF  

SNFA 

SNR 

SMEGMA 


Vtfeo 


0.06 

0.00 

2.06 

0) 

66.42 

18.37 

4.47 

12.29 

0.52 

2.05 

0.00 

0.48 

66.42 

18J7 

0.00 
0.00 

p) 
p) 
p) 

0) 

(») 
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3§731 


Compmy 


AlOtMra* 


66.13 


17.31 


SPBt 


3B0O 


FAG 

FlcMel&Sachs 

INA 

NiN »i,„ 

SKF 


Qarmany 


11J1 

17j62 

2M 

6.79 

« 

(») 

ao7 

(») 

n 

22.74 

13.47 

n 

022 

(') 

(') 

14J1 

7.17 

&37 

68.86 

55.65 

114S2 

FAQ 


SNECMA... 
Al  Others* 


5.96 

25.86 

1.27 

0) 

4.46 

0.00 

riiii. 

0.00 

1.16 

156.57 

212.45 



— 

AsaW  . 

Fuiino 


Izumoto 

Koyo 

NacN 

N^caj 

Nank^Ssito" 

NPB 

MTN 

Osaka  Pump 
Shan* 


Tooort  


ojsa 

« 

1.S9 

« 

0.24 

0.63 

044 

0.00 

3j64 

P) 

7.56 

226 

SJB 

2J0 

6.17 

« 

13.11 
7.42 

u 

2J0 

1il6 

^M 

« 

14.76 

(*) 

5.00 

« 

0.80 

P) 

45.83 

25.80 

0.52 
OjOO 

6.60 

(») 

(•) 

64.33 


TIE 

AHOtheiBS 


Romania 


(t) 
30.61 


NMB/Peknec 
AR  Ottwfs*  ... 


SIngapora 


8.14 
25.08 


SKF 

AH  Others  s" 


7.79 
180.00 


5.36 
13.69 


NMB/Pelmec 
AH  Others)  ... 


TheUand 


0.18 
0.00 


Barden/FAG 

Cooper  

SNR 

ANOtherss  .. 


UnNad  KinQdoin 


^  No  U.S.  sales  dumg  the  review  perfcxL 
>  No  review  requested. 


8J0 

0.00 

(») 

0.00 



P) 

1224 

54.27 

43.36 



•AppJfes  to  fwrrw  rwt  havtriQ  kKivWual  rates  J.e..  firms  riot  covered  In  tis  or  prevfcx.  segrn^ 


Cash  Deposit  RequireaieaU 

To  calculate  the  cash  deposit  rate  for 
each  respondent  (i.e.,  each  exporter  or 
manufactiirer  included  in  these 
reviews),  we  divided  the  total  dumping 
margins  for  each  respondent  by  the  total 
net  USP  value  for  that  respondent's 
sales  for  each  relevant  class  or  kind 


during  the  review  period  under  each 
order. 

In  order  to  derive  a  single  deposit  rate 
for  each  class  or  kind  of  merchandise  for 
each  respondent,  we  weight-averaged 
the  purdiase  price  (PP)  and  exporter's 
sales  price  (ESP)  deposit  rates  (using  the 
U.S.  value  of  PP  sales  and  ESP  sales. 
respectively,  as  the  weighting  fiKtors). 


To  accomplish  this,  wrfaere  wre  sampled 
ESP  sales,  we  first  calculated  an 
expanded  dumping  mai^gin  for  all  ESP 
sales  during  the  review  period  by 
multiplying  the  sample  ESP  margins  by 
the  ratio  of  total  we^s  in  the  review 
period  to  sample  weeks.  We  then 
calculated  a  toUl  net  IJSP  value  for  all 
ESP  sales  during  the  review  period  by 
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multiplying  the  sample  ESP  total  net 
value  Dv  the  lame  ratio.  We  then 
divided  the  expanded  dumping  margins 
for  both  PP  and  ESP  sales  by  the 
expanded  USP  value  for  both  PP  and 
ESP  sales  to  obtain  the  deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  Customs  value  of  each  of  the 
respondent's  entries  of  subject 
mOTchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entoies  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unrelated  customer  in  the  United  States 
will  receive  the  respondent's  deposit 
rate  for  the  appropriate  class  or  kind  of 
merchandise. 

Furthermore,  the  following  deposit 
reouirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  as  outlined  above:  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  and  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise.  The  cash  deposit 
rate  for  all  other  manufiacturen  or 
exportere  will  be  the  "All  Othere"  rate 
shown  for  the  relevant  class  or  kind  and 
country.  In  accordance  with  the  CITs 
decisions  in  Floral  Trade  Council  v. 
United  States.  Slip  Op.  93-79  (May  25. 
1993),  and  Federal-Mogul  Corporation 
and  The  Torrington  Company  v.  United 
States.  Slip  Op.  93-83  (May  25. 1993), 
these  rates  are  the  "All  Othera"  rates 
from  the  relevant  less-than-fair-value 
investigations. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importen  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  vn\h  this  requirement 
could  result  in  the  Secretary's 


UMI 


presumption  that  reimbursement  of 
antidumping  duties  ocmrred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Because  sampling  and  otner 
simplification  methods  prevent  entry- 
by-entry  assessments,  we  will  calculate 
wherever  possible  an  exporter/importer- 
specific  assessment  rate  for  each  class  or 
kind  of  antifriction  bearings. 

1.  Purchase  Price  Sales 

With  respect  to  purchase  price  sales 
for  these  final  results,  we  divided  the 
total  dumping  margins  (calculated  as 
the  difference  between  foreign  market 
value  and  U.S.  price)  for  eac^  importer 
by  the  total  number  of  units  sold  to  that 
importer.  We  will  direct  Customs  to 
assess  the  resulting  unit  dollar  amount 
against  each  unit  of  merchandise  in 
each  of  that  importer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer  imder  each  order  for  the 
review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

2.  Exporter's  Sales  Price  Sales 

For  ESP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
totalentered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period.  While 
the  Department  is  aware  that  the  entered 
value  of  sales  during  the  period  of 
review  (POR)  is  not  necessarily  equal  to 
the  entered  value  of  entries  during  the 
POR.  use  of  entered  value  of  sales  as  the 
basis  of  the  assessment  rate  permits  the 
Department  to  collect  a  reasonable 
approximation  of  the  antidumping 
duties  that  would  have  been  determined 
if  the  Department  had  reviewed  those 
sales  of  merchandise  actually  entered 
during  the  POR 

In  the  case  of  companies  that  did  not 
report  entered  value  of  sales,  we 
calculated  a  proxy  for  entered  value  of 
sales,  based  un  the  price  information 
available  and  appropriate  adjustments 
(e.g.,  insurance,  freight.  U.S.  brokerage 
and  handling,  U.S.  profit,  and  any  other 
items,  as  appropriate,  on  a  company- 
specific  basis). 


For  calculation  of  the  ESP  assessment 
rate,  entries  for  which  liquidation  was 
suspended,  but  for  which  antidumping 
duties  never  became  due  through 
operation  of  the  "Roller  Chain"  rule,  are 
included  in  the  assessment  rate 
denominator  to  avoid  over-collecting. 
(The  "Roller  Chain"  rule  excludes  firom 
the  collection  of  antidumping  duties 
bearings  that  were  imported  by  a  related 
party  and  further  processed,  and  that 
comprise  less  than  one  percent  of  the 
finisoed  product  sold  to  the  first 
unrelated  customer  in  the  United  States. 
See  the  section  on  Assessment.  Deposit 
Rates  and  Reimbursement  in  the  Issues 
Appendix.) 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)  and  19  CFR  353.22  (1990). 

On  July  7, 1993,  Barbara  R  Stafford, 
then  Acting  Assistant  Secretary  for 
Import  Administration,  signed  a  final 
results  notice  on  antifriction  bearings 
for  the  1991-92  review  period,  and  we 
issued  copies  of  the  signed  notice  to  all 
interested  parties.  On  July  15. 1993,  the 
Court  of  International  Trade  issued  a 
temporary  restraining  order  prohibiting 
the  Department  &t>m  publishing  final 
results  with  respect  to  NSK  and  RHP  for 
the  1991-92  review  period.  Therefore, 
we  have  amended  the  final  notice  by 
removing  the  final  dumping  margins 
that  we  calculated  for  NSK  and  RHP.  To 
the  extent  that  issues  discussed  in  this 
notice  affect  NSK  and  RHP,  the  issues 
and  our  conclusions  have  no  effect  until 
the  Court  permits  the  Department  to 
publish  the  final  results  with  respect  to 
these  two  companies  for  the  1991-92 
review  period. 

Dated:  July  16, 1993. 
loaaph  A.  Spatrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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I.  Miscellaneous  Oiaiges 

5.  Cost  of  Production  and  Constructed 
Value 

6.  Discounts,  Rebates  and  Price 
Adjustments 

7.  Families,  Model  Match  and  Differences 
in  Merchandise 

8.  Further  Manufacturing 
».  Level  of  Trade 

10.  Pacliing  and  Movement  Expenses 

II.  Related  Parties 

12.  Samples,  Prototypes  and  Ordinary 
Course  of  Trade 

13.  Taxes,  Duties  and  Drawback 

14.  U.S.  Price  Methodology 

15.  Miscellaneous  Issues 

A.  Verification 

B.  Database  Problems 
C  Price  and  Quantity 

D.  Accuracy  of  the  Hnne  Market  Database 

E.  Sampling  Factor 

F.  Date  of  Sale 

G.  FTZ  Sales 

H.  Home  Market  Viability 

I.  Correction  of  Preliminary  Results 

).  Cylindrical  Roller  Bearing  Scope  Ruling 

K.  Importer  of  Record 

L.  Pre-Final  Revie%vs 

Scope  of  tha  Ordara  - 

A.  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or 
unmounted,  and  parts  thereof  (AFBs). 
constitute  the  following  classes  or  kinds 
of  merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  roller  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
Antifriction  balls,  ball  b^ngs  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units.and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8482.10.10,  8482.10.50, 
8482.80.00.  8482.91.00.  8482.99.10. 
8482.99.70,  8483.20.40,  8483.20.80. 
8483.30.40,  8483.30.80,  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.99.50. 

2.  Cylindrical  Roller  Bearings.  ' 
Mounted  or  Unmounted,  and  Parts 
Thweof:  These  products  include  all 
AFBs  that  employ  cylindrical  rollers  as 
the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  Antifriction 
rollers,  all  cylindrical  roller  bearings 
(including  split  cylindrical  roller 
bearings)  and  parts  thereof,  housed  or 
mounted  (nrlindrical  roller  bearing  units 
and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  8482.50.00. 8482.80.00. 


8482.91.00.  8482.99.70.  8483.20.40. 
8483.20.80.  8483.30.40,  8483.30.80. 
8483.90.20.  8483.90.30,  8483.90.70. 
8708.50.50,  8708.60.50,  8708.99.50. 

3.  Spherical  Plain  Bearings.  Mounted 
or  Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain 
bearings  that  employ  a  spherically 
shafwd  sliding  element,  and  include 
spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  8483.30.40, 8483.30.80. 
8483.90.20.  8483.90.30,  8485.90.00. 
8708.99.50. 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
They  are  not  determinative  of  the 
products  subject  to  the  orders.  The 
written  description  remains  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.) 
outlined  above  Mnth  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scope  of  these 
orders. 

B.  Scope  Determinations 

Since  the  antidumping  duty  orders  on 
AFBs  went  into  effect,  the  Department 
has  issued  numerous  clarifications  of 
the  scope  of  the  ordera.  The  following 
is  a  compilation  of  the  scope  rulings  the 
Department  has  made. 

Scope  rulings  made  in  the  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany  (AFBs  Investigation  of 
SLTFV),  54  FR 19006, 19019  (May  3. 
1989): 

Products  covered: 

•  Rod  end  bmrings  and  parts  thereof 

•  AFBs  used  in  aviation  applications 

•  Aorospaoe  engine  bearings 

•  Split  cylindrical  roller  bearings 

•  Wheel  bub  units 


•  Slewing  rings  and  slewing  bearings 

•  Wave  generator  bearings 

•  Bearings  (including  mounted  or 
housed  units,  and  flan^  or  enhanced 
bearings)  ultimately  utilized  in  textile 
machinery 

Products  excluded: 

•  Plain  bearings  other  than  spherical 
plain  bearings 

•  Airframe  components  unrelated  to 
the  reduction  of  friction 

•  Linear  motion  devices 

•  Split  pillow  block  housings 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached  to 
a  bearing  under  review 

•  Thermoplastic  bearings 

•  Stainless  steel  hollow  balls 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value 

•  Wheel  hub  units  imported  as  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 
bearings;  and  clutch  release  bearings 
that  are  already  assembled  as  parts  of 
transmissions 

Scope  rulings  completed  between 
April  1, 1990  and  June  30, 1990.  See 
Scope  Rulings,  55  FR  42750  (October 
23,  1990): 

Products  excluded: 

•  Antifriction  bearings,  including 
integral  shaft  ball  bearings,  used  in 
textile  machinery  and  imported  with 
attachments  and  augmentations 
sufficient  to  advance  their  frmction 
beyond  load-bearing/friction-reducing 
capability 

Scope  rulings  completed  between  July 
1, 1990  and  September  30, 1990.  See 
Scope  Rulings,  55  FR  43020  (October 
25. 1990): 

Products  covered: 

•  Rod  ends 

•  Clutch  release  bearings 

•  Ball  bearings  used  in  the 
manufacture  of  helicopters 

•  Ball  bearings  useo  in  the 
manufacture  of  disk  drives 

Scope  rulings  completed  between 
April  1, 1991  and  June  30, 1991.  See 
Notice  of  Scope  Rulings,  56  FR  36774 
(August  1, 1991): 

Products  excluded: 

•  Textile  machinery  components 
including  false  twist  spindles,  bell  guide 
rollers,  separator  rollers,  damping  units. 
rotor  units,  and  tension  pulleys 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692.  31696  (July  11. 1991): 

Products  covered: 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings 

•  Conveyor  system  trolley  wheels  and 
chain  wheels 
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Scope  rulings  oompleiwi  betwwn  July 
1. 1991  and  Smptmim  SO,  1991.  Sm 
Scope  Rulingt.  56  FR  57320  (NovMnber 
8, 1991): 

PioducU  cov«rad: 

•  Snap  rings  and  win  races 

•  Bearings  imported  as  qiare  parts 

•  Cuatoro-mede  nedalty  bearings 
Products  excludea: 

•  Certain  rotor  assembly  textile 
machinery  components 

•  Linear  motion  bearings 
Scope  rulings  completM  between 

October  1. 1991  and  December  31. 1991. 
See  Notice  of  Scope  Rulings.  57  FR  4597 
(F^ruary  6, 1992): 
Products  coveted: 

•  Chain  sheaves  (forklift  truck  mast 
components) 

•  Loose  boss  rollers  used  in  textile 
drafting  machinery,  also  called  top 
rollers 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft  bearings 

Scope  rulings  completed  between 
January  1, 1992  and  March  31. 1992.  See 
Scope  Rulings.  57  FR  19602  (May  7. 
1992): 

Products  covered: 

•  Ceramic  bearings 

•  Roller  turn  rollers 

•  Qutch  release  systems  that  contain 
rolling  elements 

Products  excluded: 

•  Qutch  release  systems  that  do  not 
contain  rolling  elements 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems 

Scope  rulings  completed  between 
April  1. 1992  and  June  30. 1992.  See 
Scope  Rulings.  57  FR  32973  (July  24. 
1992): 

Products  excluded: 

•  Finished,  semiground  stainless  steel 
balls 

•  Stainless  steel  balls  for  ncHi-bearing 
use  (in  an  optical  polishing  process) 

Scope  rulings  completed  between  July 
1. 1992  and  September  30, 1992.  See 
Scope  Rulings.  57  FR  57420  (December 
4. 1992). 

Products  covered: 

•  Certain  flexible  roller  bearings 
whose  component  rollers  have  a  length- 
to-diameter  ratio  of  less  than  4:1 

•  Model  15BM2110  bearings 
Products  excluded: 

•  Certain  textile  madiinery 
components 

Scope  rulings  completed  between 
October  1, 1992  and  December  31, 1992. 
See  Scope  Rulings.  58  FR  11209 
(February  24, 1993). 

Products  coveted: 

•  Onain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than  4:1 

Products  excluded: 

•  Certain  cartridge  assemblies 
comprised  of  a  machine  shaft,  a 


machined  housing.  aiMl  two  standard 
bearings 

Scope  rulings  completed  between 
January  1, 1993  and  March  31. 1993.  See 
Scope  Rulings.  58  FR  27542  (May  10. 
1993). 

Products  coveted: 

•  Certain  cylindrical  beerings  with  a 
lengtb-to-diameter  ratio  of  less  than  4:1 

Scope  rulings  completed  after  March 
31. 1993. 
Products  covered: 

•  Certain  series  of  INA  beerings 
Products  excluded: 

•  SAR  series  of  ball  bearings 

•  Certain  eccentric  locking  collars 
that  are  part  of  boused  bearing  units 

Company  Abbreviations 

Asahi — Asahi  Seiko  Company 
Harden— The  Harden  Corporation  (U.K.) 

Ltd.;  The  Harden  Corporation 
Cooper— Cooper  Bearings  Ltd.:  Coopw 

Roller  Bearings  Co.  Ltd. 
Dassault — Dassault  Industries 
Emerson— Emerson  Power  Transmission 

Corp. 
FAG-Germany— FAG  Kugelfischer 

Ceorg  Schaefer  KGaA 
FAG-Italy— FAG  Italia  S.pA.;  FAG 

Bearings  Corp. 
FAG-UK— FAG  (UK)  Ud. 
Federal-Mogul — Federal-Mogul 

Corporation 
Fichtel  k  Sachs— Fichtel  k  Sachs  AG; 

Sachs  Automotive  Products  Co. 
Fujino— Fujino  Ironworks  Co.,  Ltd. 
GMN— Georg  Muller  Numberg  AG; 

Georg  MuHer  of  America 
Honda — Honda  Motor  Co.,  Ltd.; 

American  Honda  Motor  Co.,  Inc. 
IJK — Inoue  Jikuuke  Kogyo  Co.,  Ltd. 
INA— INA  Walzlager  Schaeffler  KG;  INA 

Bearing  Company.  Inc. 
Izumoto — ^Izumoto  Seiko  Co..  Ltd. 
Koyo— Koyo  Seiko  Co.  Ltd. 
Meter — Meter  S.p.A. 
Nachi — Nachi-Fujikoshi  Corp.;  Nadii 

America,  Inc.;  Nachi 
Technology  Inc. 

Nakai — Nakai  Bearing  Company.  Ltd. 
Nankai — Nankai  Seiko  Co..  Ltd. 
NMB/Pelmec— NMB  Singapore  Ltd.; 

Pelmec  Industries  (Pte.)  Ltd.; 
NMB  Thai.  Ltd.;  Pelmec  Thai.  Ud. 
NPBS— Nippon  Pillow  Block 

Manufacturing  Co..  Ltd.;  Nippon 

Pillow 
Block  Sales  Co..  Ltd.;  FYH  Bearing  Units 

USA,  hic. 
NSK— Nippon  Seiko  K.K.;  NSK 

Corporation 
NSK-Europe— NSK  Beerings  Europe. 

Ltd. 
NTN-Germany— NTN  Kugellagerf^rik 

(Deutschland)  GmbH 
NTN— NTN  Corporation:  NTN  Bearing 
Corporation  of  America;  American 
NTN  Bearing  Manufacturing 
Corporation 


NWG— Neuweg  Fertigung  GmbH 
Osaka  Pump— Osaka  Pump  Co..  Ltd. 
Peer  Int'l — Peer  International,  Ltd. 
RHP— RHP  Bearings;  RHP  Bearings  Inc. 
Showa — Showa  Pillow  Block 

Manufacturing  Company 
SKF-France— SKF  Compagnie 

d'Applications  Mecaniques.  SA. 
(Clamart);  ADR;  SARMA 
SKF-Germany— SKF  GmbH;  SKF 

Service  GmbH;  Steyr  Walzlager 
SKF-Italy— SKF  Industrie;  RIV-SKF 

OfBcina  de  Villar  Pnosa;  SKF 

Cuscinetti  Spedali;  SKF  Cuscinetti; 

RFT 
SKF-Sweden— AB  SKF;  SKF 

Mekanprodukter  AB;  SKF  Sverige 
SKF-UK— SKF  (UK)  Umited;  SKF 

Industries;  AMPEP  Inc. 
SKF  Group— SKF-France.  SKF- 
Germany,  SKF-Italy.  SKF-Swreden. 

SKF-UK.  SKF  USA  Inc. 
SNECMA — Sodete  Nationale  dTtude  et 

de  Construction  de  Moteurs 
d' Aviation 

SNFA— SNFA  Bearings.  Ltd. 
SNR— SNR  Roulements;  SNR  Bearings 

USA.  Inc. 
Takeshita— Takeshita  Seiko  Company 
TIE— Tehnoimportexport 
Torrington — The  Torrington  Company 
Tottori  (KYK)— Tottori  Yamakai  Bearing 

Seisakusho.  Ltd. 
Turbomeca — ^Turbomeca 
Valeo— Valeo  S.A. 

1,  Annual  POB  Averoffng 

Comment:  Izumoto  argues  that 
insufficient  home  market  matches  were 
found  for  its  U.S.  sales  because  the 
Department  averaged  home  market 
prices  on  a  monthly,  not  POR.  basis. 
This  is  due  to  the  Department's 
establishment  of  an  arbitrary  Peerson 
correlation  coefficient  threshold  of  0.05 
that  measures  whether  prices  vary 
significantly  over  time.  Izumoto  notes 
that  it  passed  the  Department's  "test" 
regarding  price  stalnlity  in  that  over 
ninety  percent  of  its  POR  weighted- 
average  prices  did  not  vary  by  more 
than  tm  percent  from  their  monthly- 
weighted  average  prices.  Therefore,  in 
lieu  of  resorting  to  constructed  value, 
the  Department  should  relax  the 
correlation  coefficient  threshold  and 
recognize  home  market  salee  outside  the 
90/60  day  window  as  contemporaneous 
to  Izumoto's  U.S.  sales. 

Similarly,  SNR  contests  the 
Department's  decision  not  to  use  annual 
averages  of  its  home  market  sales  of 
U.K.-origin  bearings,  in  light  of  its  use 
of  POR  averages  of  its  home  market 
sales  of  Frendi-origin  bearings.  SNR 
explains  that  its  sales  of  U.K.-origin 
bearings  are  more  than  ninety  percent 
stable  throughout  the  POR  vrbether 
meanired  by  quantity  or  value.  In 
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addition,  the  Pearson  correlation 
coefficient  for  U.K.-origin  bearings 
deviates  only  slightly  firom  that  for  the 
French-origin  beiarings  because  only  one 
or  two  U.K.  models  exhibit  some  direct 
price/time  correlation.  SNR  argues  that 
the  Department  should  consider  that 
U.K.-  and  French-origin  CRBs  are  sold 
in  the  same  market,  through  the  same 
channels  of  trade,  and  to  the  same  types 
of  customers,  and  conclude  that  as  a 
class  of  bearings,  sales  of  CRBs  do  not 
show  a  significant  correlation  between 
price  and  time.  The  Department  should, 
therefore,  give  little  weight  to  the  results 
of  the  Pearson  test  for  bearings  of  U.K. 
origin  and  exercise  its  discretion  to  use 
annual  average,  instead  of  POR  average, 

rPnVS* 

Showa  disputes  the  Department's 
decision  to  use  monthly  rather  than 
POR  average  FMVs  as  well.  Showa 
explains  that  it  reviewed  its  third 
coimtry  sales  database  and  found  no 
variance  between  sales  prices  of  the 
same  model  over  time.  Therefore,  POR 
weighted-average  prices  should  be  as 
representative  as  monthly  weighted- 
average  prices.  Showa  requests  that  the 
Department  iise  POR.  rather  than 
monthly,  weighted-average  third 
country  prices  for  comparison  with  U.S. 
sales  in  the  margin  analysis. 

Department's  Position:  In  deciding 
whether  to  calculate  POR  weighted- 
averaged  FMVs  for  Izumoto  and  SNR. 
Mre  performed  the  tests  on  home  market 
sales  databases  as  outlined  in  our 
preliminary  results  to  determine 
whether:  (1)  There  was  a  minimal 
variance  between  monthly  and  POR 
weighted-average  prices:  and  (2)  there 
was  any  significant  correlation  between 
fluctuations  in  price  and  time  for  these 
two  companies.  While  we  found  that  the 
POR  weighted-average  FMVs  for  more 
than  90  percent  of  Izumoto's  and  SNR's 
sales  were  within  plus  or  minus  ten 
percent  of  their  mcmthly  weighted- 
average  prices,  our  second  test  revealed 
significant  correlations  between  price 
and  time.  Where  home  market  prices 
have  a  tendency  to  rise  or  fall  ovw  time, 
we  consider  POR  weighted-average 
prices  to  be  unrepresentative  of  monthly 
weighted-average  prices.  Although 
Izumoto  claims  that  we  chose  an 
arbitrary  coefficient  threshold.  Izumoto 
has  not  explained  why  our  threshold  is 
imreasonable  and  has  not  provided  any 
other  information  regarding  a  more 
appropriate  threshold. 

Section  773(a)(1)  of  the  Tariff  Act 
requires  that  foreign  maricet  value  "shall 
be  the  price,  at  the  time  such 
merchandise  is  first  sold  in  the  United 
States"  (emphasis  added).  The 
Department  had  traditionally  satisfied 
this  timing  requirement  by  comparing 


U.S.  prices  to  foreign  market  prices 
established  in  the  same  montn  as  the 
U.S.  sale  or  a  single  month  not  more 
than  three  months  before  or  two  months 
after  the  month  of  the  U.S.  sale.  To 
depart  further  in  time  firom  same-month 
prices  (or  reasonably  contemporaneous 
monthly  prices)  requires  strong 
assurance  that  the  difference  in  time 
would  not  affect  foreign  market  value. 
Because  we  are  satisfied  that  the 
correlation  level  selected  gives 
assurance  that  no  significant  price 
trends  over  the  POR  exist,  we  have  not 
changed  our  test  for  the  final  results. 
Therefore,  we  have  continued  to  use 
monthly  weighted-average  FMVs  for 
Izumoto's  home  market  sales  and  for 
SNR's  sales  of  U.K.-origin  bearings. 

With  respect  to  Showa,  we  examined 
the  company's  third  country  sales  data 
and  found,  as  Showa  noted  in  its  case 
brief,  that  there  was  no  variance  in 
prices  of  individual  models  over  time. 
Therefore,  we  used  POR  weighted- 
average  third  country  prices  as  the  basis 
for  Showa's  FMVs  in  these  final  results. 

2.  Assessment 

Comment  1:  Torrington  maintains  that 
the  Department  should  conclude  that 
antidumping  duty  reimbursement  has 
taken  place  between  a  foreign  firm  and 
its  related  U.S.  importer  in  instances 
where  (1)  the  average  transfer  price  is 
less  than  the  cost  of  production  plus 
profit  calculated  on  a  weighted-average 
basis,  and  (2)  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist.  Toirington  contends  tliat, 
in  accordance  with  19  CFR  353.26(a). 
the  Department  should  adjust  USP 
downward  to  accoimt  for  the  potential 
reimbursement  of  antidumping  duties 
that  allegedly  occure  between  the  parent 
and  subsidiary  through  the 
manipulation  of  transfer  prices. 

Torrington  argues  that  modem 
multinational  corporations  can  move 
funds  internationally  through  the 
management  of  transfer  prices.  In 
T(MTington's  view,  "transfer  price  must 
be  judged  by  objective  criteria,  and  that 
the  most  appropriate  of  these  is  cost 
plus  profit."  Torrington  maintains  that 
the  Department  should  therefore  assume 
that  related  parties  have  internationally 
transfeired  mnds  for  purposes  that 
probably  include  the  minimizing  of 
tari%  and  taxes. 

Torrington  holds  that  its  argument  on 
reimbursement  was  rejected  by  the 
Department  in  the  last  AFB  reviews  on 
the  basis  of  contradictory  rationales. 
Antifriction  Bearings  (OUier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  (AFBs  U),  57  FR 


28360,  28317  Qune  24, 1992). 
Torrington  contends  that,  on  the  one 
hand,  the  Department  concluded  that 
the  reimbursement  regulation  does  not 
apply  in  "exporter's  sales  price" 
situations  because  the  antidumping  law 
is  not  concerned  with  intra-company 
transfers  but,  on  the  other  hand,  the 
Department  held  that  Torrington  did  not 
demonstrate  a  link  between  transfer 
prices  and  actual  payments  of 
antidimiping  duties.  Torrington  argues 
that,  based  on  the  latter  reasoning,  if 
reimbursement  can  be  established  in 
ESP  situations  through  appropriate 
links,  the  regulation  applies.  In  any 
case.  Torrington  argues  that  both  of  the 
Department's  rationales  lack  merit.  It  is 
Torrington 's  view  that  the 
reimbursement  rule  has  always  applied 
to  both  PP  and  ESP  situations.  Also. 
Torrington  argues  that  money  is 
fungible  and  that  it  should  not  be 
necessary  to  show  any  link  between 
transfer  prices  and  payment  of  dumping 
duties.  Alternatively,  Torrington  argues 
that  the  Department  "should  consider 
low  transfer  prices  as  prima  fade 
evidence  establishing  a  presumption  of 
reimbursement  and  tiie  Department 
should  require  importen  to  come  forth 
with  evidence  convincingly  establishing 
a  contrary  conclusion." 

Respondents  coimter  with  several 
different  arguments.  First,  many 
respondents  assert  that  reimbursement 
is  not  taking  place.  The  SKF  Group  and 
GMN  state  Uiat  tiieir  U.S.  subsidiaries 
have  not  been,  nor  will  be,  reimbursed 
for  any  dumping  duties  owed  through 
the  manipulation  of  transfer  prices  or 
otherwise.  Furthermore,  FAG-Italy 
argues  that  the  analysis  program  used  to 
calculate  the  ratio  of  transfer  price  to 
COP  presented  by  Torrington  to  support 
its  aivuments  is  unreliable.  It  asserts 
that  there  are  innumerable  variables, 
any  one  of  which  can  seriously  affect 
the  ultimate  figure,  apparentiy 
unaccounted  for  in  the  calculation. 
Thus,  FAG-Italy  argues  that  Torrington's 
statistical  analysis  for  deriving  the  ratio 
of  transfer  price  to  cost  of  production  is 
imreliable  and  should  be  msregarded. 

In  addition,  several  respondents 
observe  that  the  test  suggested  by 
Torrington  does  not  appear  anywhere  in 
the  antidumping  law.  According  to  INA. 
the  statute  does  not  provide  for  a  test  to 
determine  whether  or  not  export 
transfer  prices  between  related  parties 
are  at  less  than  cost  of  production  plus 
profit.  The  SKF  Group  and  FAG  assert 
that  a  transfer  of  goods  betvreen  a 
foreign  producer  and  its  U.S.  affiliate  is 
not  an  ESP  transaction  and.  tharafore.  is 
not  subject  to  the  statute's  provisions 
concerning  reimbursement  and  not 
relevant  to  the  calculation  of  USP, 
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which  is  baaed  ob  the  Mies  piioe  to  the 
first  unrelated  U.S.  customer. 

Respondents  also  ai'gue  that  transfisr 
price  manipulation,  even  if  it  did  occur, 
does  not  mean  that  i^mbursement  is 
taking  place.  For  example,  INA  states 
that  any  transfer  pricee  that  fail  to  meet 
Torrington's  test  do  not  constitute 
payment  or  reimbanement  of 
antidumping  duties.  Koyo  argues  that 
Torrington  fails  to  provide  any  logical 
connection  between  the  practice  of 
intra-corpoiata  transfers  of  funds  and 
the  reimburseaaeot  of  antidumping 
duties.  Koyo  reasons  that  any  indiJrect 
financing  or  payment  from  a  parent 
company  to  its  U.S.  affiliate  is  not 
evidence  of  reimbunement  of  duties, 
but  rather  a  routine  business  practice 
that  may  fulfill  any  of  a  myriad  of 
corporate  ol^ectives.  GMN  contends  that 
under  Torrington's  proposal  any  transfer 
of  value  of  any  type  from  the  parent  to 
the  U.S.  subsidiaiy  would  constitute  a 
reimbursement  of  dumping  duties.  CMH 
adds  that  the  hmgUali^  ofmoney 
makes  it  entirely  impoaaible  to  use 
intra-company  flows  of  value  (whether 
money  or  some  other  form,  such  as 
assists,  etc)  as  ao  indicator  of 
reimburaemaat  (rf  dumping  duties.  GMN 
argues  that  this  is  the  prodse  reastm  that 
the  reimbursement  provision  of  the 
regulations  is  not  implicated  when 
gcKKis  are  transfaned  between  related 
parties  at  less  than  cost  Koyo  maintains 
that  anv  sudi  transfer  is,  in  any  event, 
intenai  and  not  relevant  to  the 
antidumping  law.  Moreover,  the  SKF 
Croup,  FAG,  GMN.  and  Koyo  argue  that 
the  reimbursemmit  proviaion  in  the 
statute  does  not  apply  to  transactions 
between  related  parties  because  the 
statute  treets  isI^mI  companies  as  a 
sinigle  entity. 

Tlie  SKF  Group  reesmis  that  because 
the  Depertmeot  treats  a  foreign  produce 
and  its  U.S.  subsidiary  as  a  single  entity 
for  all  purposes  in  calculating  weighted- 
average  margins,  it  cannot  treat  the  two 
companies  as  separate  entities  for 
purposes  of  the  duty  payment.  The  SKF 
Group  argues  that,  although  19  CFR 
353.26(aKl)  does  require  that,  in 
calculating  U.S.  price,  the  Department 
"will  deduct  the  amount  of  any 
antidumping  duty  which  the  producw 
or  reseller  (i)  Paid  directly  on  behalf  of 
the  importer  or  (ii)  reimbursed  to  the 
importer."  it  does  not  apply  to  related 
parties  because  according  to  section 
771(13],  in  transactions  involving  a 
foreign  producer  and  its  related  U.S. 
affiliate,  both  entities  are  defined  as  the 
"exporter."  Since  in  this  situation  the 
exporter  and  importer  are  the  same 
entity,  a  reimbursement  could  not  take 
place.  FAG  and  Koyo  also  contend  that 
a  parent  company  and  its  affiliates. 


including  any  U.S.  subsidiaiy.  are 
always  considered  to  be  a  cansotidatad 
entity  for  duinping  purposes. 

Finally,  FAG  argues  that  U.S. 
subsidiaries  caimot  have  been 
reimbursed  alreedy  for  duties  paid 
because  a  dumping  duty  exists  as  a 
matter  of  law  only  after  U.S.  Customs 
liquidates  the  entry  and  the  amount  of 
the  dumping  duty  on  that  entry  is 
known.  FAG  states  that  because  the 
liquidation  of  entriea  far  the  ESP  sales 
reported  by  PAG  and  the  other  principal 
req>ondents  has  been  suqwnded  since 
November,  1988,  no  dumping  duties 
have  been  assessed.  Accordingly.  FAG 
asserts  that  no  antidumping  (faities  have 
actually  been  paid  yet  and.  therefore,  no 
reimbursements  ha  antidumping  duties 
can  exist 

Department'M  Position:  As  stated  in 
AFBs  n.  57  FR  at  28371.  the 
antidimiping  statute  and  regulations 
make  no  distinction  in  the  calculation  of 
USP  between  costs  incuired  by  a  foreign 
paroat  company  and  those  incuired  by 
its  U.S.  subsidiary.  Therefare.  the 
Department  does  not  make  adjustments 
to  U.S.  price  based  upon  intracompany 
transfars  of  any  kiinl.  Indeed,  the 
Department  hit  a  long-standing  practice 
of  denying  adjustments  for  intra- 
company payments  on  the  grounds  that, 
because  affiliated  companies  are  a  single 
entity  for  the  purposes  of  Mitidumping 
law.  payments  from  a  pcvent  company 
to  its  subsidiary  are  not  expenses  to  the 
consolidated  corporation  as  a  whole. 
See  Final  Determinatioo  of  Sales  at  Less 
Than  Fair  Value;  Mechanical  Transfer 
Presses  from  Japan,  55  FR  335  Qanuary 
4. 1990);  Final  Determination  of  Sales  at 
Less  Than  Fair  Vahie;  Industrial 
Phosphoric  Add  From  Belgium.  52  FR 
25436  (July  7. 1987). 

We  agree  with  SKF  that  because  we 
treat  a  foreign  producer  and  its  U.S. 
subsidiary  as  a  single  «itity  for  all 
purposes  in  calculating  wreighted- 
average  margins,  we  cannot  treat  the 
two  companies  as  separate  entities  for 
purposes  of  the  duty  pajnnent.  The 
governing  statute  and  regulations  do  not 
contemplate  applying  the 
reimbursement  provision  to  related 
parties  in  an  ESP  situation. 

Comment  2:  Federal-Mogul  argues 
that  the  actual  antidumping  duties  paid 
at  the  time  of  liquidation  constitute 
additional  costs,  charges  and  expenses 
incident  to  bringing  the  merchandise 
from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of 
delivery  in  the  United  States  and.  to  the 
extent  such  duties  are  included  in  USP, 
must  be  deducted.  Fedwal-Mogul  states 
that  this  deduction  extends  to  sitiutions 
in  which  assessed  antidumping  duties 
are  reimbursed  by  the  foreign  producer 


or  reseller  to  an  unrriated  importer  or 
are  paid  by  an  importer  that  is  related 
to  the  foreign  producer.  Therefore, 
Federal-Mogul  concludes  that  in  ESP 
situations,  where  antidumping  duties 
are  paid  and  absorbed  by  the  related 
importer,  a  deduction  must  be  made  for 
these  antidumping  duties  under  section 
772(dH2)(A)  of  the  Tariff  Act. 

Federal-Mogul  also  finds  justification 
for  removing  antidumping  duties  from 

ESP  \uider  the  Department's    

reimbursemmit  regulaticm  (19  CFR 
353.28(a)).  FedwaJ-Mogul  asserts  that 
antidumping  payments  by  a  related 
importer  are  actually  payments  by  the 
foreign  producer  imder  section  771(13) 
of  the  Tariff  Act.  Therefore,  absent 
evidence  to  the  contrary,  reimbiusement 
is  always  occurring  imder  the  ESP 
fr^mewoik,  and  antidumping  duties 
should  be  removed  frtim  ESP  as  a  matter 
of  course. 

FAG  and  RHP  argue  that  since  it  is 
virtually  impossible  to  link  entries  with 
ESP  sales,  it  is  equally  impossible  to 
determine  either  the  fact  or  the  extent  to 
which  the  foreign  producer  or  its  related 
importer  are  not  including  the 
antidumping  duties  in  the  price  to  the 
first  unrelated  U.S.  buyer.  FAG  also 
maintains  that,  since  liquidation  of  its 
entries  have  been  suspended  since 
November  of  1988  to  date,  the  only 
payments  made  so  far  have  been  c^ 
estimated  dumping  duties,  and  such 
payments  cannot  affect  the  USP 
calculation.  Finally.  FAG  contends  that 
die  reimbursement  regulation  under  19 
CFR  353.26  does  not  apply  to  ESP  sales 
since  this  provision  is  directed  solely  at 
importers,  and  FAG's  unrelated  U.S. 
oistomers  are  not  importers  and  have 
no  liability  for  payment  of  dumping 
duties. 

RHP  states  that  for  purposes  of  this 
issue,  a  foreign  parent  and  a  U.S.  sales 
subsidiary  should  be  treeted  as  an 
integrated  entity.  However,  RHP  does 
not  agree  that  the  reimbursement 
regulation  is  automatically  triggered  by 
this  relationship  and  cites  AFBs  II.  57 
FR  28360. 

NSK  argues  that  the  antidumping 
statute  does  not  allow  the  Department  to 
adjust  USP  to  compensate  for  the 
alleged  reimburs«nent  of  antidumping 
duties.  In  addition.  NSK  states  that  the 
Department's  November  1985  "Study  of 
Antidumping  Adjustments  Methodology 
and  Recommendations  for  Statutory 
Change"  confirms  that  the  Department 
has  no  legal  basis  for  deducting 
estimated  antidumping  duties  from  ESP. 

Koyo  states  that  the  "estimated 
antidumping  duty  expMises  are  not 
expenses  related  to  sales  of  the 
merchandise  in  die  ordinary  sense  of 
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the  term",  and  thus  they  reject  Federal- 
Mogul's  aigument 

Diepartment's  Position:  We  disagree 
with  Federal-Mogul.  The  Department's 
consistent  practice  has  been  not  to 
deduct  from  ESP  antidiunping  duties  or 
antidumping  duty-related  expenses. 
Antidumping  duties  are  intended  to 
offset  the  effect  of  discriminatory 
pricing  between  two  mariiets.  To  make 
an  additional  deduction  from  ESP  for 
the  same  antidumping  duties  that 
correct  this  price  discrimination  results 
in  double-counting.  Sea  Final  Results  of 
Antidumping  Administrative  Review; 
Television  Receivers,  Monochrome  and 
Color,  from  Japan,  54  FR  13917  (April 
6, 1989):  Final  Results  of  Antidumping 
Administrative  Review;  Ttalevision 
Receives,  Monodiroma  and  Color,  from 
Japan,  54  FR  26225  (June  27. 1990); 
Final  Results  of  Antidiunping 
Administrative  Review;  Color 
Television  Receivers  from  the  Repiiblic 
of  Korea.  55  FR  35916  (September  4. 
1990),  at  Comment  4;  Fresh  Cut  Flowecs 
from  Colombia,  55  FR  20491  (May  17. 
1990).  at  Comment  62.  Thus,  we  have 
not  deducted  these  expenses  from  ESP 
in  this  case. 

Comment  3:  The  FAG  Group  (Harden. 
FAG-UK.  FAG-Ilaly.  and  FAG-Germany) 
argue  that  the  Department's  assessment 
rate  methodology  is  flawed.  They  state 
that  the  Department  acted  contrary  to 
law  in  basing  the  FAG  Group's 
assessment  rate  on  the  entered  values  of 
reviewed  sales  rather  than  upon  the 
actual  review  period  entered  values  as 
submitted  by  the  respondents  on  the 
record.  They  argue  that  the  best 
information  on  the  record  of  the  value 
of  subject  merchandise  actually 
imported  by  the  FAG  Group  is  the 
actual  entered  values  for  the  FOR  and 
that  this  is  what  should  be  used  in 
calculating  the  assessment  rate. 
According  to  respondents,  the  current 
methodology  used  by  the  Department 
can  lead  to  an  overcoltection  of 
dumping  duties,  above  and  beyond  the 
actual  amount  due. 

Both  Torrington  and  Federal-Mogul 
argue  that  the  Department's  current 
assessment  methodology  is  reasonable 
and  valid.  They  cite  GMNGeorg  Mailer 
Numberg.  AG  v.  United  States.  17 
err  Slip  Op.  93-54  (April  20. 

1993)  in  which  the  Court  upheld  the 
Department's  method,  finding  it 
reasonable,  supported  by  substantial 
evidence,  and  otherwise  in  accordance 
with  law. 

Department's  Position:  Section  751  of 
the  Tariff  Act  requires  that  the 
Department  calculate  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price  and  assess  antidumping 
duties  on  the  basis  of  that  amount. 


However,  there  is  nothing  in  the  statute 
that  dictates  how  the  actual  assessment 
rate  is  to  be  determined  from  that 
amount. 

In  accordance  with  section  751,  we 
calculated  the  amount  of  the  difference 
between  FMV  and  USP  (the  dumping 
margin)  for  all  reported  U.S.  sales.  For 
PP  sales  we  have  calculated  assessment 
rates  based  on  the  total  of  these 
differences  such  that  each  importer  is 
only  liable  for  the  duties  related  to  its 
entries.  In  ESP  cases,  the  Departmoat 
genwally  cannot  tie  sales  to  entries  and 
therefore  cannot  link  the  amount  of 
antidumping  duties  determined  for  any 
specific  sale  to  the  specific  entry  or 
entries  of  that  same  merchandise.  In 
addition,  determinatioo  of  antidimiping 
duties  for  every  entry  based  on  the  sale 
of  that  merchandiae  is  impossible  where 
dumping  margins  have  bean  based  on 
sampling,  even  if  sales  could  be  tied  to 
entries.  Therefore,  in  order  to  achieve  a 
fair  assessment  of  antidumping  duties 
on  all  entries  during  the  P(^  we  have 
expressed  the  diffiarence  between  FMV 
and  USP  as  s  percentage  of  the  entered 
value  of  the  examined  sales  for  each 
exporter/importer  (ad  valorem  rates). 
We  will  direct  the  U.S.  Customs  Service 
to  assess  antidumping  duties  by 
applying  diat  percentage  to  the  entered 
value  of  each  of  that  importer's  entries 
of  subject  merchandise  under  the 
relevant  order  during  the  review  period. 

This  approach  is  equivalent  to 
dividing  the  aggregate  dumping 
margins,  i.e.,  the  difference  between 
statutory  FMV  and  statutory  USP  for  all 
sales  revie%ved,  by  the  aggregate  USP 
value  of  those  sales  and  adjusting  the 
result  by  the  average  difference  between 
USP  and  entered  value  for  those  sales 
and  thus,  is  consistent  with  the  statute. 

While  we  are  aware  that  the  entered 
value  of  sales  during  the  PCW  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  PC^  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  that  would  have 
been  determined  if  we  had  reviewed 
those  sales  of  merchandise  actually 
entered  during  the  POR. 

While  it  may  also  be  reasonable,  at 
least  with  regard  to  non-sampled  ESP 
sales,  to  attempt  to  collect  the  total 
anlidumping  duties  by  using  entries  as 
a  vehicle  for  the  collection  of  duties,  the 
Department  has  determined  that  it 
would  be  necessary  to  obtain  the 
entered  value  of  unliquidated  entries 
during  the  review  period  in  order  to 
employ  this  alternative  method.  Such 
information  was  not  available  to  the 
Department  for  these  final  results. 


Commeta  4:  With  respect  to  its  parts 
and  bearings  that  are  furtho-  procnaed 
in  the  United  States,  NSK  argues  that 
the  imported  pckrts  and  bearings  are 
insignificant  in  relation  to  the  total  cost 
of  tlM  final  product  and  that  the 
Department  should  "drop  its  Section  E 
calculation  from  the  final  results  of  the 
administrative  review  and  base  the 
dumping  margin  of  imported  parts  used 
in  U.S.  finished  bearings  on  the  margin 
for  imported  finished  bearings  of  the 
same  class  or  kind." 

Torrington  argues  that  the  Department 
should  continue  to  analyze  whether 
imported  parts  subject  to  further 
manufacture  are  being  dumped  in  the 
United  States,  and  thus  should  reject 
NSK's  claim. 

Department's  Position:  We  agree  with 
Torriiagton.  As  explained  in  previous 
reviews  (see  AFBs  II.  57  FR  28360) 
pursuant  to  the  "Roller  Chain"  rule  the 
Department  disregards  dumping  duties 
only  on  those  bearings  that  were 
imported  by  a  related  party  and  further 
processed,  and  that  comprise  less  than 
one  percent  of  the  value  of  the  finished 
product  sold  to  the  first  unrelated 
customer  in  the  United  States.  In  tsct. 
NSK's  data  indicate  that  bearings  sold  to 
its  related  party  in  the  U.S.  coD^)rise 
more  than  1%  of  the  value  of  the 
finished  good  produced  by  the  related 
party.  Thus,  the  Department  has  rejected 
NSK's  claim  that  NSK's  imparted  parts 
and  bearings  should  not  be  subject  to 
further  manufacturing  analysis. 

Comment  5:  Torrington  argues  that 
the  Department  should  not  accept  the 
methodology  employed  by  Koyo  to 
determine  whether  sales  of  scope 
merchandise  to  related  parties 
constitute  greater  than  one  f>ercent  of 
the  resale  value  of  the  finished  product. 
Torrington  notes  that  Koyo  used 
estimated  resale  prices  and  vveigbted- 
average  entered  values  for  which  it 
supplied  no  supporting  documentation. 
Torrington  asserts  that  the  use  of 
weighted-average  entered  values  skewed 
the  "Roller  Chain"  analysis,  and 
therefore  should  be  rejected  by  the 
Department.  Accordingly,  Torrington 
argues  that  the  claimed  "Roller  Chain" 
sales  should  not  be  excluded  and  the 
Department  should  apply  the  BIA 
margin  of  73.55  percent  to  these  sales. 

Koyo  argues  that  it  was  necessary  to 
use  estimated  resale  prices  due  to  the 
fact  that  the  companies  to  which  Koyo 
sells  its  subject  merchandise  do  not 
consider  themselves  related  to  Koyo  and 
will  not  divulge  their  pricing 
information.  Koyo  asserts  that 
Torrington  has  not  supported  its 
assertion  that  the  estimated  resale  prkses 
are  unreliable.  Koyo  further  argues  that 
the  use  of  a  weighted-average  entered 
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value  was  necessary  and  appropriate 
because  Koyo  sold  several  difrerent 
bearing  products,  each  of  which  had  a 
different  entered  value,  and  all  of  which 
were  functionally  equivalent  to 
domestically  supplied  bearing  products 
in  the  production  of  finished  products. 
According  to  Koyo,  there  is  no  way  to 
determine  which  scope  products  were 
used  in  the  production  of  which  further 
manufactured  units  both  because  its 
U.S.  affiliates  refused  to  provide  Koyo 
with  any  information  and  because  both 
foreign  and  domestically  supplied 
bearing  products  are  fungible  and 
untraceable. 

Department's  Position:  We  di.sagree 
with  Torrington.  In  this  case,  the 
products  undei  review  are  fungible 
merchandise,  and  are  often  untraceable 
in  the  production  process.  Thenifore.  we 
realize  that  it  is  ocrasionally  necessary 
to  use  estimates  based  on  weighted 
averages.  Koyo's  use  of  wei^ted 
averages  provided  a  reasonable  measure 
of  whether  the  imported  scope 
merchandise  was  an  insignincant 
percentage  of  the  value  of  the  finished 
product.  Furthermore,  since  the 
imported  merchandise  could  not  be 
reliably  linked  to  the  specific  finished 
products.  Koyo's  average  experience  is  a 
reasonable  indication  of  the  significance 
of  the  imported  merchandise  in  the 
finished  product.  Finally,  there  is  no 
evidence  on  the  record  to  indicate  that 
the  estimated  resale  prices  submitted  by 
Koyo  are  unreliable  and  should  be 
rejected  in  favor  of  BIA. 

The  Department  has  thus  determined 
that  Koyo  reported  relevant  information 
as  to  its  "Roller  Chain"  claim,  and  that 
the  methods  it  used  in  the  reporting 
were  reasonable.  This  decision  is 
consistent  with  AJlied-SignaJ  Aerospace 
Company  et  al.,  v.  United  States  et  al. 
Slip  Op.  93-1049  (June  22, 1993),  where 
the  Court  of  Appeals  held  that  the 
Department  cannot  resort  to  BIA  "by 
ignoring  alternative  and  simplified 
reporting  methods  to  generate  relevant 
information." 

Comment  6:  Torrington  contends  that 
assessment  rates  and  cash  deposit  rates 
should  both  be  calculated  in  the  same 
manner,  with  total  PUDD  (potential 
uncollected  deposit  duties)  divided  by 
total  customs  entered  value.  The 
Department's  policy  of  calculating  the 
cash  deposit  rate  as  a  percentage  of 
statutory  USP  rather  than  as  a 
percentage  of  entered  value  has  the 
likely  effect  of  systematically 
understating  estimated  duties  on  future 
entries  of  imported  bearings  sold  in  ESP 
transactions. 

SKF.  RHP,  FAG.  Koyo.  INA.  and  GMN 
disagree  with  Torrington.  Respondents 
argue  that  it  has  been  the  Department's 
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consistent  practice  to  use  USP  as  the 
denominator  in  calculating  the  cash 
deposit  rate  and  to  apply  this  rate  to  the 
entered  value  of  future  imports  of  the 
subject  merchandise.  See  Color 
Television  Receivers  from  Taiwan,  51 
PR  46.895  (date.  1986).  affirmed  Zenith 
Electronics  Corp.  v.  United  States.  770 
F.  Supp.  648,  654-55  (dT  1991).  The 
Department's  methodology  in  this 
regard  is  statutorily  prescribed  under 
section  736(c)(3)  of  the  Tariff  Act. 
Moreover,  the  Court  has  repeatedly 
upheld  the  Department's  methodology 
as  reasonable  and  in  accordance  witn 
the  antidumping  statute.  See  Torrington 
Co.  V.  NTS  Bearing  Corp.  of  America, 
No.  91-08-00569, 1993  WL  99975.  at  4- 
5  (Crr,  March  29. 1993). 

Respondents  contend  that 
Torrington 's  argument  fails  to 
adequately  take  into  account  that,  under 
any  method  of  calculating  cash  deposit 
rates,  cash  deposits  are  unlikely  to  equal 
the  amount  by  which  FMV  exceeds 
USP.  By  their  very  nature,  cash  deposits 
are  merely  estimates  of  future  dumping 
liability.  If  actual  duty  levels  exceed  the 
cash  deposits,  the  Department  will 
instruct  the  Customs  Service  to  collect 
the  difference  with  Interest. 

Respondents  assert  that  Torrington 
has  failed  to  demonstrate  that  its 
methodology  would  result  in  a  more 
accurate  estimation  of  the  duty. 
Torrington  assumes,  without  any  basis 
in  fact,  that  the  future  USP  will  be  the 
same  as  the  current  USP  and  that  the 
future  USP  will  always  be  greater  than 
entered  value.  Fluctuations  in  pricing 
and  expenses,  however,  can  and  do 
occur  even  in  a  single  review  period. 

NTN  and  Emerson  argue  that  the 
Department  should  calculate  importer- 
specific  cash  deposit  rates,  as  well  as 
importer-specific  assessment  rates. 
Torrington  does  not  disagree,  provided 
that  the  calculation  of  importer-specific 
cash  deposit  rates  is  practical. 

Department's  Position:  We  disagree 
with  Torrington.  NTN  and  Emerson. 
First,  as  we  stated  in  the  final  results  of 
the  first  administrative  reviews  of  AFBs. 
at  56  FR  31670.  we  do  not  accept  the 
argument  that  the  assessment  rate  must 
be  calculated  in  exactly  the  same 
manner  as  the  deposit  rate.  Section  751 
of  the  statute  merely  requires  that  both 
the  deposit  rate  and  the  assessment  rate 
be  derived  from  the  same  FMV/USP 
differential. 

Furthermore,  under  any  method  of 
calculating  cash  deposit  rates,  there 
would  be  no  certainty  that  the  cash 
deposit  rate  would  cause  an  amount  to 
be  collected  that  is  equal  to  the  amount 
by  which  foreign  market  value  exceeds 
U.S.  price.  As  we  have  stated  on 
numerous  occasions,  duty  deposits  are 


merely  estimates  of  future  dumping 
liability.  See  AFBs  II,  57  FR  28377, 
Comment  4.  If  the  amount  of  the 
deposits  is  less  than  the  amoimt 
ultimately  assessed,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
collect  the  difference  with  interest,  as 
provided  for  under  sections  737  and  778 
of  the  Tariff  Act  and  19  CFR  353.24. 

Comment  7:  NTN  argues  that  the 
De]}artment  should  instruct  Customs  to 
refimd  cash  deposits  on  merchandise 
that  was  subsequently  re-exported  from 
the  United  States.  Torrington  does  not 
disagree,  but  expresses  concern  about 
the  Department's  ability  to  trace  re- 
exported merchandise  to  the  original 
customs  entries. 

Department's  Position:  We  disagree 
with  NTN.  Because  NTN  has  failed  to 
demonstrate  that  any  of  its  sales  are  re- 
exported by  its  related  U.S.  subsidiary, 
we  have  not  excluded  any  of  NTN's 
imports  frt)m  our  analysis  and  will 
therefore  not  order  Customs  to  refund 
cash  deposits  made  by  NTN  on  that 
merchandise. 

Comment  8:  Torrington  argues  that 
the  Department  should  revise  the 
entered  values  that  NMB/Pelmec- 
Singapore  reported  for  two  bearing 
models.  According  to  Torrington.  NMB/ 
Pelmec  reported  artificially  high  entered 
values  for  these  two  models  because  it 
did  not  deduct  the  value  of  U.S.-made 
rubber  seals  frx)m  the  total  value  of  the 
imported  bearing,  despite  the  fact  that  it 
deducted  the  value  of  such  seals  fit>ra 
the  value  used  to  compute  U.S.  import 
duties.  Torrington  is  concerned  that 
these  artificially  high  entered  values 
could  understate  the  amount  of 
antidumping  duties  collected  if  used  to 
allocate  the  calculated  duties.  As  a 
result,  Torrington  requests  that  the 
Department  use  as  entered  value  of 
these  bearings  the  actual  customs  value, 
net  of  the  value  of  U.S.-made  seals,  that 
NMB/Pelmec  used  elsewhere  in  its 
response. 

NMB/Pelmec  responds  that  it 
submitted  in  its  questionnaire  responses 
documents  demonstrating  that  the  value 
on  which  it  paid  cash  deposits  of 
estimated  antidumping  duties  included 
the  value  of  the  U.S.-made  rubber  seals. 
As  a  result.  NMB/Pelmec  argues  that  it 
would  be  inappropriate  to  reduce  the 
entered  value  of  the  bearings  in 
question. 

Department's  Position:  We  agree  with 
NMB/Pelmec  Our  review  of  the 
Customs  entry  documentation 
submitted  by  NMB/Pelmec  for  the 
bearing  models  in  question  reveals  that 
while  Customs  did  not  assess  regular 
import  duties  on  U.S.-made  rubber 
seals,  it  collected  cash  deposits  of 
estimated  antidumping  duties  on  the 
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total  entarod  value  of  the  hearings  in 
quectiom  InrJiiding  the  U.S.-inade 
rubber  aeala.  Theieuxe.  we  have  not 
revised  the  entarad  values  that  NMB/ 
Pefaaec  reported  far  these  two  models 
for  these  final  results. 

3.  Btst  btfbrmatioK  Avaihbh 

Section  776(c}  of  the  Tariff  Act 
requires  the  Department  to  use  BIA 
"whenevo'  s  putv  or  any  otiier  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  sipiificantly  impedes  an 
investigation  •  •  •." 

hi  deciding  what  to  use  as  VIA,  the 
Dspartment's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  infbnnation.  19  CFR 
353.77(b).  Thus,  the  Department  may 
determine,  on  a  case-by-case  basis,  what 
constitutes  BIA.  For  the  purposes  of 
these  final  resuhs  of  review,  we  applied 
the  following  two  tiers  of  BIA  in 
situations  where  we  were  unable  to  use 
a  company's  response  for  purposes  of 
determining  that  company's  oumping 
margin  (the  two  tiers  apply  only  to  total 
BIA.  i.e.,  BIA  appUed  to  all  sales  of  a 
company  or  to  certain  groups  of  sales  of 
a  company): 

1.  When  a  company  refused  to 
cooperate  with  the  Department  or 
otherwise  significantly  impeded  these 
proceedings,  wre  used  as  BIA  the  higher 
of  (1)  the  highest  of  the  rates  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  coimtry  of 
origin  in  the  less  than  foir  value 
investigation  or  prior  administrative 
reviews;  or  (2)  the  highest  rate  found  in 
this  review  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  origin. 

2.  When  a  company  substantially 
cooperated  with  our  requests  for 
information  and.  substantially 
cooperated  in  verification,  but  failed  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required 
or  was  un^le  to  substantiate  it,  we  used 
as  BIA  the  higher  of  (1)  the  highest  rate 
ever  applicable  to  the  firm  for  the  same 
class  or  kind  of  merchandise  from  either 
the  LTFV  investigation  or  a  prior 
administrative  review  or  if  the  firm  has 
never  before  been  investigated  or 
reviewed,  the  all  othen  rate  from  the 
LTFV  investigation;  or  (2)  the  highest 
calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  (at  any 
firm  from  the  same  coxmtry  of  origin. 

Listed  below  is  a  company-by- 
company  summary  of  our  two-tier  use  of 
total  BIA  applied  in  these  final  results 
of  review.  Total  BIA  was  appUed  where 
we  wera  unable  to  use  a  company's 


response  for  purposes  of  (Werniinliift 
that  company's  dumping  maifin  far  aU 
sales,  or  far  certain  group*  of  sales.  We 
also  applied  partial  BIA  to  cartaa  fims. 
Our  use  of  p«tial  B(A  is  also  described 
below. 

A.  First-Tier  BIA 

(i)  SiVFA-France:  SNFA  did  not 
respond  to  out  miasttonnaite.  Theiefara, 
we  appUed  the  first-tier  BIA  to  each 
class  or  kind  of  meKhandiaa. 

(U)  Va/eo-France:  Valeo  dkl  not 
respond  to  our  questionnaire.  Tbeiaface, 
we  applied  the  first-tier  BIA  to  each 
class  or  kind  of  merchandise. 

B.  Second-Tier  BIA 

We  did  not  apply  second-tier  BIA  to 
all  sales  for  any  firms  under  review. 
However,  we  did  apply  second-tier  BIA 
to  certain  of  sales  for  some  firms,  as 
explained  below. 

C.  Partial  KA 

In  certain  situations,  we  found  it 
necessary  to  use  partial  BIA.  Partial  BIA 
was  applied  in  cases  where  we  were 
imable  to  use  some  portion  of  a 
response  in  calculating  a  dumping 
margin.  In  some  cases,  partial  BIA  was 
based  on  the  second-tier  method 
described  above.  The  following  is  a 
general  description  of  the  Department's 
methodology  rar  those  situations. 

In  cases  where  a  firm  was  deemed 
cooperative  but  failed  to  supply  certain 
FMV  information  (e.g.,  corresponding 
home  market  sales  within  the 
contemporaneous  period  or  constructed 
value  data  for  a  faw  U.S.  sales),  we 
applied  the  BIA  rate  far  cooperative 
firms  (see  above)  to  the  particular  U.S. 
transactions  afliacted. 

Where  any  deductions  to  home 
market  prices  or  CV,  such  as  freight  or 
difiierences  in  merchandise,  were  not 
reported  or  reported  incorrectly,  we 
have  assigned  a  value  of  zero.  For 
comparisons  of  similar  merchandise,  if 
adju-stment  information  for  differences 
in  merchandise  was  missing  from  the 
U.S.  sales  listing,  we  used  the  above 
hierarchy  to  determine  the  BIA  rates  to 
use  as  the  margins  for  these  particular 
transactions.  If  other  U.S.  adjustment 
infarmatioo  such  as  freight  charges  was 
missing,  we  used  other  transactional 
information  in  the  response  for  these 
expenses.  Where  respondents  did  not 
establish  that  expenses  were  either 
indirect  in  the  U.S.  market  or  direct  in 
the  home  market,  we  g«iera]ly  treated 
them  as  direct  in  the  U.S.  market  and 
indirect  in  the  home  market 

We  received  the  iollowing  conunoits 
concerning  BIA  issues: 

Comment  1:  Fichtel  and  Sachs  objects 
to  the  Department's  use  of  BIA  for  sales 


that  did  not  have  klsntkal 
contempenneaaa  home  aarket 
matches.  Pidital  and  Sedis  argues  thai 
because  it  hes  cooperated  fully  in  this 
review  and  bacaoae  tias  munlMv  of 
immajrhertsalaa  is  vary  small,  the  use 
of  68.89  parosBt  (the  "all  others"  rats 
bom  the  invasti^tfioo)  is  ptmitive  and 
excessive.  Fichtel  and  Sachs  contands 
that  in  caaes  where  an  insignificsct 
amount  of  matching  data  is  uni^wrted. 
the  Department's  pohcy  is  to  use  BIA 
based  on  the  hi^er  of  (a)  the  LTFV  rata 
for  the  firm  (or  Um  "all  othMs"  rate),  or 
(b)  the  weighted-average  mar^n  far  that 
firm  in  the  currant  review.  AFB's  1 56 
FR  31662. 31705  (July  11. 1991). 

AlUiough  the  68.89  percent  "all 
othen"  rate  from  the  LTFV  investisation 
is  the  BIA  rate  under  this  methodofagy, 
Fichtel  and  Sachs  argues  that  68.89 
percent  is  unfair  because  Fichtel  and 
Sachs  is  being  treated  as  severely  as  any 
firm  with  significant  unreported 
matching  data.  Fichtel  and  Sachs  notes 
that  the  Department's  use  of  BIA  is 
discretionary  and  argues  that  the 
Depertment  should  use  a  less  punitive 
BIA  rate  for  the  unmatched  sates.  As  a 
BIA  rate,  Fichtel  and  Sachs  suggests 
using  either  the  highest  company  rats  in 
the  current  review,  the  "all  othen"  rate 
from  the  second  administrative  review, 
or,  as  the  final  alternative,  Fichtel  and 
Sachs'  highest  transaction  margin  in  the 
current  review. 

Department's  Position:  We  disagree 
with  Fidrte)  and  Sadis.  We  have 
followed  the  policy  outlined  above  in 
using  the  second-tier  BIA  rate  for 
Fichtel  end  Sachs'  unmatched  sales,  fa 
compoison  with  the  BIA  rate  tiiat 
Fichtel  and  Sachs  would  get  under  the 
firet-tier  132.25  percent,  the  highest  rate 
found  in  the  investigation  of  BBs  from 
Germany,  the  second-tier  BIA  rate  of 
68.89  percent  used  for  Fichtel  and 
Sachs'  unmatched  sales  is  not  unduly 
severe  and  is  reasonable. 

Comment  2:  Koyo  and  Izumoto  argue 
that,  while  the  Department  defines  the 
use  of  the  highest  previotis  rate  for  a 
respondent  as  a  non-punitive  BL\,  the 
BIA  rates  of  73.55  percent  applied  to 
Koyo's  "Roller  Chain"  sales  and  45.83 
percent  applied  to  Izumoto's  unmatdied 
sales  are  in  fact  punitive  and  should  not 
be  used  for  the  final  results,  fuoyo  cites 
Holmes  Prods.  Corp.  v.  United  States, 
795  F.Supp.  1205  (OT  1992)  to  suf^xirt 
its  assertion  that  a  punitive  BIA  rate 
should  not  be  applied  in  cases  where  a 
company  affiliated  with  a  cooperative 
re^Kinc^t  refuses  to  uK)perate.  Koyo 
also  argues  thst  the  approach  used  in 
Replacement  Parts  for  Self-Propelled 
Bituminous  Paving  Equipment  from 
Canada.  58  FR  15481. 15482-83  (March 
23, 1993).  in  which  die  Dqwrtmeot 
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used  neutral  infonnation  rather  than 
BIA  because  "margins  had  been 
calculated  on  the  overwhelming 
majority  of  the  respondent's  U.S.  sales 
transactions,"  is  equally  appropriate  in 
this  situation.  Koyo  proposes  tnat  the 
Department  apply  the  weighted-average 
margin  calculated  for  Koyo's  normal 
ESP  sales. 

Finally,  Koyo  argues  that,  if  the 
Department  continues  to  apply  BIA  for 
the  final  results,  it  should  limit  BIA  to 
only  that  portion  of  the  furthw 
manufactured  sales  that  exceeded  the 
one  percent  threshold.  According  to 
Koyo,  the  Department  inappropriately 
applied  BIA  to  all  sales  made  to  the 
related  company  rather  than  just  to 
those  sales  that  exceeded  one  percent  of 
the  finished  product.  Kovo  requests  that 
the  Department  correct  this  enor  for  the 
final  results. 

Torrington  argues  that  the  use  of 
73.55  percent  as  the  BIA  rate  is 
consistent  with  the  Department's  BIA 
policy  as  stated  in  AFB's  7  56  FR  31692. 
31705  (July  11,1991).  Torrington  alleges 
that  Koyo  errs  in  characterizing  the 
highest  BIA  rate  used  by  the  Department 
as  punitive,  noting  that  the  bluest  BIA 
rate  would  be  106.61  percent. 
Torrington  also  argues  that  the 
Department  should  apply  the  BIA  rate  to 
all  sales  made  by  Koyo  to  the  related 
company  regardless  of  Koyo's  assertions 
that  some  sales  constituted  less  than  one 
percent  of  the  further  manufactiued 
product  at  the  time  of  sale  to  an 
imrelated  party. 

Department's  Position:  While  Koyo 
has  substantially  cooperated  with  our 
requests  for  information,  it  has  not 
provided  the  further  manufactiuing 
information  necessary  to  analyze  sales 
of  subject  merchandise  that  comprised 
over  one  percent  of  the  finished  product 
into  which  they  were  incorporated. 
Izumoto  did  not  provide  constructed 
value  data  or  cost  of  manufacturing  data 
(which  could  be  used  in  creating  a 
constructed  value)  for  the  observations 
where  the  BIA  rate  was  used.  Therefore, 
consisterit  with  the  Department's  BIA 
pohcy  as  outlined  above,  we  applied  the 
second-tier  BIA  rate  to  those  sales  for 
which  no  information  has  been 
provided.  Unlike  the  circumstances 
surrounding  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  from  Canada,  58  FR  15481 
(March  23. 1993).  in  which  the 
Department  used  neutral  information 
rather  than  BIA  because  the  respondent 
did  not  have  the  opportunity  to  submit 
the  missing  data,  Koyo  was  notified  of 
its  obligation  to  submit  the  missing 
further  manuftctiiring  information  in 
the  original  questionnaire. 
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With  respect  to  Torrington 's  argument 
that  we  should  apply  the  BIA  rate  to  all 
salea  made  by  Koyo,  we  believe  that  it 
is  reasonable  for  the  Department  to 
accept  Koyo's  estimates  in  determining 
which  merchandise  constituted  less 
than  one  percent  of  the  finished  product 
sold  to  an  unrelated  party  (See 
Comment  5  under  Assessment). 
However,  based  on  this  information, 
certain  merchandise  exceeded  the  one 
percent  threshold,  and  Koyo  failed  to 
provide  the  information  required  for 
nirther  manufacturing  analysis. 
Therefore  for  the  final  results,  we 
applied  the  second-tier  BIA  rate  of  73.55 
percent  to  those  salea  of  models  where 
the  value  of  the  bearings  exceeded  one 
percent  of  the  value  of  the  finished 
product. 

Comment  3:  NMB/Peknec  arsues  that 
the  Department  should  not  apply  BIA  to 
certain  U.S.  sales  made  by  the  firm  to 
related  parties  who  incorporated  the 
bearings  into  merchandise  outside  the 
scope  of  these  reviews.  NMB/Pelmec 
asserts  that  the  statutory  language 
governing  the  calculation  of  ESP  refers 
only  to  U.S.  sales  of  subject 
merchandise  to  unrelated  parties.  In  this 
case,  the  merchandise  sold  to  the  first 
unrelated  party  falls  outside  the  scope 
of  the  order.  Therefore.  NMB/Pelmec 
concludes  that  the  Department  does  not 
have  the  authority  to  calculate  dumping 
margins  on  U.S.  sales  of  bearings  to 
related  parties  who  incorporate  the 
bearings  into  non-subject  merchandise. 

NMB/Pelmec  further  asserts  that  even 
if  its  U.S.  sales  to  related  parties  are 
subject  to  this  review,  the  Department  is 
not  required  to  arrive  at  ESP  by 
deducting  further  processing  costs  from 
the  sale  price  of  the  non-subject 
merchandise.  According  to  NMB/ 
Pelmec,  the  statutory  provisions 
requiring  the  deduction  of  additional 
costs  incurred  for  further  processing 
apply  only  when  the  subject 
merchandise  maintains  its  identity  after 
the  further  processing.  NMB/Pelmec 
argues,  however,  that  this  provision 
does  not  apply  in  this  case  t>ecause  it  is 
inaccurate  to  describe  the  merchandise 
in  question,  fan  motors,  as  further 
processed  bearings.  On  this  basis.  NMB/ 
Pelmec  asserts  that  the  Department  has 
the  discretion  to  resort  to  alternative 
methods  of  calculating  dumping 
margins  for  U.S.  sales  to  related  parties 
who  incorporate  subject  merchandise 
into  non-subject  merchandise.  As  a 
resuh.  NMB/Pehnec  concludes  that 
because  it  made  sales  of  bearings  to 
related  parties  in  the  United  States  at 
arm's-length  prices,  the  Department 
should  forego  the  use  of  BIA  and 
calculate  dumping  margins  on  U.S.  sales 
prices  to  related  parties. 


Torrington  supports  the  Department's 
use  of  BIA  to  calculate  the  dumping 
margins  on  these  sales  because  NMB/ 
Pelmec  failed  to  report  data  on  selling 
prices  of  the  finished  products  and  the 
associated  further  manufacturing 
expenses  that  the  Department  required 
for  the  calculation  ot  dumping  margins 
on  the  subject  merchandise  contained  in 
the  finished  product*.  However. 
Torrington  notes  that  the  Department 
failed  to  apply  BIA  to  the  correct  sales 
value  total  for  this  review,  and. 
therefore,  requests  that  the  Department 
revise  its  computer  program  accordingly 
for  the  final  results. 

Department's  Position:  We  agree  with 
Torrington.  Contrary  to  NMB/Pelmec's 
interpretation  of  the  statute,  the 
Depsirtment  must  calculate  dumping 
margins  for  any  merchandise  subject  to 
an  antidumping  duty  order  that  enters 
the  United  States,  regardless  of  whether 
that  merchandise  is  first  sold  to  an 
unrelated  party  in  the  form  in  which  it 
enters  the  United  States  or  as  part  of  a 
product  that  is  outside  the  scope  of  an 
antidumping  duty  order.  We  note, 
however,  that  when  subject 
merchandise  comprises  an  insignificant 
portion  (i.e.  less  than  one  percent)  of  the 
value  of  the  finished  product,  the 
subject  merchandise  is  not  subject  to 
antidumping  duties.  In  this  case,  the 
bearings  that  NMB/Pehnec  sold  to  a 
related  party  for  incorporation  into  fan 
motors  comprise  more  than  one  percent 
of  the  value  of  those  fan  motors. 
Therefore,  the  bearings  in  question  are 
subject  to  antidumping  duties. 

We  also  disagree  wiUi  NMB/Pelmec's 
argument  that  we  are  not  required  to 
deduct  further  manufacturing  expenses 
from  the  value  of  the  finished  product 
because  the  finished  product  is  not  the 
same  product  as  the  imported 
components.  The  statute  does  not 
require  that  the  subject  merchandise 
retain  its  identity  as  a  finished  product 
in  order  for  it  to  be  considered  "further 
processed"  within  the  meaning  of  the 
statute.  Therefore,  the  statutory 
directive  that  we  calculate  ESP  by 
deducting  from  the  price  of  the  non- 
subject  merchandise  the  increased  value 
associated  with  a  process  of  further 
manufacturing  or  assembly  in  the 
United  States  applies  in  this  instance. 
Given  the  requirements  of  the  statute, 
we  cannot  hue  ESP  on  NMB/Pebnec's 
sales  prices  to  related  parties,  even  if 
those  prices  were  equal  to  or  higher 
than  NMB/Pelmec's  prices  to  imrelated 
parties. 

Although  NMB/Pehnec  substantially 
cooperated  with  our  requests  for 
information  during  the  course  of  this 
review,  it  failed  to  provide  the  data  that 
we  required  to  calculate  dumping 
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margins.for  U.S.  sales  of  bearings  to 
related  parties  in  those  instances  in 
which  the  bearings  comprised  more 
than  one  percent  of  the  value  of  the 
finished  products  manufactured  by  the 
related  parties.  In  the  absence  of  this 
information,  we  applied  second-tier  BIA 
to  NMB/Pelmec's  U.S.  sales  to  related 
parties,  in  a  manner  consistent  with  the 
BIA  policy  outlined  above. 

We  agree  with  Toirington  that  we 
failed  to  apply  BIA  to  the  proper  sales 
value  total  in  the  preliminary  results  of 
this  review.  For  these  final  results,  we 
have  corrected  this  error,  and  have 
applied  BIA  to  the  subject  U.S.  sales  to 
related  parties  that  occurred  during  the 
selected  sample  weeks. 

Comment  4:  NSK  argues  that  the 
Department  should  not  resort  to  BIA  to 
calculate  the  dumping  margins  on  U.S. 
sales  of  bearings  to  a  related  party  for 
incorporation  into  merchandise  outside 
the  scope  of  these  reviews.  According  to 
NSK,  it  attempted  to  obtain  from  the 
related  party  the  information  required  to 
calculate  dumping  margins  on  these 
sales.  NSK  states,  nowever,  that  the 
unrelated  co-owner  of  the  related  party 
prohibited  the  related  party  from 
providing  the  requested  information  to 
NSK.  As  a  result,  NSK  argues  that  the 
Department  should  calculate  the 
dumping  margins  on  U.S.  sales  to  the 
related  party  by  applying  the  weighted- 
average  margin  calculated  for  all  other 
sales  rather  than  an  adverse  BIA  rate. 

Department's  Position:  We  disagree 
with  NSK.  Although  NSK  has 
substantially  cooperated  with  our 
requests  for  information  in  this  review, 
it  failed  to  provide  the  data  that  we 
required  to  calculate  dumping  margins 
for  sales  of  subject  merchandise  that 
comprised  over  one  {>ercent  of  the  value 
of  the  finished  product  into  which  it 
was  incorporated.  Therefore,  consistent 
with  the  Department's  BIA  policy  as 
outlined  above,  we  applied  the  second- 
tier  BIA  to  those  sales  for  which  NSK 
failed  to  supply  data  on  further 
manufacturing  costs. 

Comment  5:  NTN  argues  that  the 
Department  erroneously  applied  BIA  to 
certain  U.S.  sales.  According  to  NTN, 
there  should  not  be  any  U.S.  sales 
without  FMV  information  because  NTN 
provided  FMV  data  for  each  model  sold 
in  the  United  States.  NTN  also  notes 
that  the  Department  appears  to  have 
applied  BIA  twice  to  certain 
transactions. 

Torrington  responds  that  NTN  failed 
to  identify  any  specific  error  in  the 
Department's  calculations.  Torrington 
agrees,  however,  that  the  Department 
should  not  apply  BIA  twice  to  the  same 
sales. 


Department's  Position:  We  agree  with 
NTN.  An  examination  of  the  computer 
program  with  which  we  calculated 
NTN's  preliminary  dumping  margin 
revealed  certain  errors  that  resulted  in 
the  erroneous  application  of  BIA  to 
certain  of  NTN's  U.S.  sales.  We  have 
corrected  these  errors  for  the  final 
results. 

4.  Circumstance^f-Sale  Adjustments 

Comment  1:  Torrington  argues  that 
NTN  should  not  have  allocated  a  range 
of  expenses  based  on  its  transfer  price 
to  the  United  States  because  the  use  of 
transfer  price  allows  NTN  substantial 
control  over  the  amount  of  the  price 
adjustment.  NTN  responds  that 
Torrington 's  argument  is  unfounded 
because  NTN  calculates  absolute 
expense  amoimts  that  remain  constant 
regardless  of  how  they  are  allocated 
over  U.S.  sales.  Thus,  if  transfer  prices 
are  reduced,  the  amount  of  the  price 
adjustments  would  remain  the  same 
because  the  price  adjustment  factors 
would  rise. 

Department's  Position:  Although  we 
agree  that  there  is  the  potential  for  the 
misallocation  of  expenses  if  transfer 
prices  are  unreasonable,  our 
examination  of  information  on  the 
record  gives  us  no  reason  to  believe  that 
NTN's  transfer  prices  are  misstated.  To 
test  this,  we  randomly  compared 
transfer  prices  for  several  products  with 
the  corresponding  OOPs  of  these 
products  and  found  that  transfer  prices 
either  equalled  or  exceeded  the  OOPs. 
For  this  reason,  and  because  Torrington 
provided  no  evidence  that  NTN's 
transfer  prices  are  unreasonable,  we 
have  accepted  NTN's  allocation 
methodology. 

A.  Advertising  and  Promotional 
Expenses 

Comment  2:  Torrington  alleges  that 
Nachi  has  failed  to  show  that  all  of  its 
reported  U;S.  advertising  expenses  were 
indirect  in  nature.  Torrington  cites 
Timken  Co.  v.  United  States,  673  F. 
Supp.  495,  513  (OT  1987),  where  the 
Court  found  that  the  Department  places 
the  burden  on  respondents  to 
demonstrate  "the  indirectness  of  United 
States  expenses  and  the  directness  of 
home  market  expenses."  Therefore, 
Torrington  argues  that  the  Department 
should  treat  Nachi's  U.S.  advertising 
costs  as  direct  selling  expenses. 

Nachi  maintains  that  it  has  met  its 
burden  of  proof  becaiise  it  included  in 
its  questionnaire  response  certain 
magazine  advertisements  as  samples  of 
its  indirect  advertising  in  the  United 
States.  Nachi  states  that  these  samples 
are  general  advertisements  aimed  at 


promoting  the  Nadil  brand  name  rather 
than  specific  bearines. 

Department's  Posi€on:  For  advertising 
to  be  treated  as  a  direct  expense,  it  must 
be  inciirred  on  products  under  review 
and  assumed  on  behalf  of  the 
respondent's  customer;  that  is,  it  must 
be  shown  to  be  directed  toward  the 
customer's  customer.  See  AFBs  I,  56  FR 
at  31725.  The  examples  of  U.S. 
advertising  submitted  by  Nachi  are  not 
specific  to  bearings  but  instead  are 
general  in  nature,  as  Nachi  suggests. 
Therefore,  we  are  satisfied  that  Nachi's 
U.S.  advertising  expenses  are  indirect 

Comment  3:  Federal-Mogul  urges  the 
Department  to  reclassify  RHP's  U.S. 
inoirect  advertising  expenses  as  direct 
expenses  because  me  sample 
advertisements  provided  by  RHP  in  its 
section  B  response  are  clear  examples  of 
direct  advertising.  Federal-Mogul 
contends  that  the  sample 
advertisements  are  product-specific  and 
are  directed  to  end-users. 

RHP  argues  that  the  sample 
advertisements  included  in  its  section  B 
response  are  not  directed  to  ultimate 
customers  or  end-users,  but  to  original 
purchasers  (i.e.,  distributors  or  original 
equipment  manufacturers  (OEMs)), 
because  these  advertisements  appeared 
in  trade  publications  not  tvpically  read 
by  ultimate  customers  and  because  the 
advertisements  are  general  in  nature. 
RHP  asserts  that  Federal-Mogul's 
contention  that  the  advertisements  are 
product-specific  is  not  relevant  because 
the  advertisements  are  not  directed  to 
end-users.  Finally,  RHP  claims  that  even 
if,  arguendo,  the  advertisements  were 
directed  to  end-users,  they  would  be 
considered  indirect  expenses  because 
they  are  primarily  used  to  promote  the 
RHP  name  and  not  particular  products. 

Department's  Position:  We  nave 
treated  RHP's  U.S.  advertising  expenses 
as  indirect  because  the  sample 
advertisements  submitted  by  RHP 
appeared  in  trade  publications  and  were 
designed  to  promote  the  RHP  name. 
Therefore,  they  are  neither  incurred  on 
behalf  of  RHP's  customers  nor  product- 
specific. 

Comment  4:  Federal-Mogul  asserts 
that  NSK  has  misclassified  certain  of  its 
U.S.  advertising  expenses  as  indirect 
selling  expenses.  Federal-Mogul  argues 
that  a  portion  of  NSK's  U.S.  advertising 
expenses  are  properly  classified  as 
direct  selling  expenses  directed  toward 
NSK's  customer's  customer,  because  of 
the  fact  that  NSK's  U.S.  distributors 
resell  to  original  equipment 
manufacturers.  As  a  result,  Federal- 
Mogul  argues  that  the  Department 
should  treat  NSK's  U.S.  advertising 
expenses  as  direct  selling  expenses  for 
the  final  results. 
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In  additian,  •ccordina  to  Fedonl- 
Mogul,  NSK  has  diluted  Ut  pai^unit 
•dvwtising  cxiMnM  Cor  iftlM  to  OEMs 
by  allocating  advartising  aicpenaas  ov«r 
U^  salas  to  both  OEIhte  and 
distributors,  daqrita  the  bet  that  NSK 
dascribas  its  adraitisins  as  being 
desisted  to  pmnota  saiaa  to  original 
equipment  manulictuien  only. 
Accordingly,  Fedaral^fogvl  asserts  diet 
these  expenses  should  be  allocated  to 
(KM  sales  only. 

NSK  rebuts  Fedaral-Mogul's  argument 
by  stating  that  it  does  not  sell  to  OEMs 
through  distributors  in  the  United 
Stales.  Rather,  all  of  NSK's  US.  sales  to 
originsl  equipment  manufarturers  are 
mede  directly  to  such  customers.  For 
these  reasons.  NSK  contends  that  its 
U.S.  advertising  expense!  are  not 
directed  at  its  customer's  customer,  end, 
therefore,  sre  properly  treated  as 
indirect  selling  expensee. 

Depmtmenrs  Poutiott:  We  agree  with 
NSK.  In  its  response  to  the  Department's 
supplemental  questionnaira,  NSK 
explicitly  stated  that  in  the  United 
States,  OEMs  purchaaed  NSK  bearings 
directly  from  NSK  only,  and  did  not 
purchase  NSK  bearings  through 
distributors.  Therefore,  any  expenses 
that  NSK  incurred  for  advertising 
directed  toward  U.S.  OEMs  does  not 
meet  our  criterion  far  treetment  as  a 
direct  selling  expoiae.  Furthermore, 
because  indirect  selling  expenses  are,  by 
definition,  not  related  to  specific  sales, 
we  have  not  limited  the  allocation  of 
NSK's  indirect  sdvertising  expenses  to 
iU  sales  to  U.S.  OEMs  for  these  final 

results. 

i 

B.  Technics!  Services  and  Warranty 
Expenses 

Conunent  5:  Torrington  srgues  that 
the  Department  should  treat  INA's. 
RHP's.  and  SKF-France's  technical 
services  as  direct  expenses  in  the  U.S. 
market.  Torrington  claims  that  the 
Depaitment's  practice  is  to  separate 
technical  service  expenses  into  direct 
and  indirect  portions.  Torrington  bases 
its  claim  on  the  Department's  treetment 
of  RHP's  technical  services  in  AFBs  II, 
57  FRat  28408,  and  on  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value;  Certain  Intemal-Combustian 
Industrial  Forklift  Trucks  From  japan, 
53  FR  12552, 12563  (1988).  Torrington 
further  states  that  when  respondents  fail 
to  separate  technical  service  expenses 
into  direct  and  indirect  portions,  the 
Department  treats  the  entire  expense  as 
direct  in  the  U.S.  market  and  indirect  in 
the  home  market. 

INA  responds  that  it  does  not  keep 
records  that  would  allow  it  to  tie 
particular  technical  services  to 
particular  sales.  However.  INA  aigues 


that,  unlike  in  the  last  review,  the 
Deoartment  did  not  ask  INA  to  separate 
technical  service  supsiises  into  diract 
snd  indirect  portions.  INA  farther 
contends  that  in  the  preeent  review,  the 
Department  haa  rscogniaed  the 
difficulty  of  compiling  such  data,  m 
made  deer  in  its  questionnaire:  "fw)* 
will  consider  as  direct  selling  expenses 
those  services  that  you  can  directly 
relate  to  sales  of  the  subject 
merchandise".  Moreover.  INA  states 
that  it  has  demonstrated  that  its 
technical  services  era  provided  by 
salaried  staff,  who  also  perfonn  salea 
activities,  and  therefore  the  technical 
services  an  properly  treated  as  indirect 
selling  expenses. 

SKF-Franca  asserts  that  the 
Department  correctly  treated  SARMA's 
(an  affiliate  of  SKF-Franca)  reported 
U.S.  technical  expenses  as  inoirect  and 
that  the  expenses  were  reported  exactly 
in  the  manner  they  were  incurred.  SKF 
maintains  that  SARMA's  account 
structure,  which  the  Department 
reviewed  at  verification,  does  not 
recognize  a  domestic  export  split.  SKF 
further  contends  that  SARMA's 
technical  expenses  are  the  same  in  both 
the  home  and  the  U.S.  markets  and  that 
any  artificial  segregation  would  be 
impossible  and  unreasonable.  SKF 
argues  that  the  Department  resorts  to 
BIA  only  when  a  respondent  foils  to 
report  claimed  adjustments  in  the 
manner  in  which  they  were  incurred. 
Therefore.  SKF  concludes  that  the 
Department  should  continue  to  treat 
SARMA's  U.S.  technical  service 
expenses  as  indirect. 

RHP  argues  that  its  tedmical  service 
expenses  were  incorrectly  treeted  as 
direct  expenses  in  the  United  States 
based  on  the  Department's  practice  of 
treating  technical  services  as  direct 
selling  expenses  when  they  are  directly 
related  to  specific  sales.  RHP  argues  that 
the  technical  services  provided  in  the 
United  Ststes  are  exactly  the  same  and 
allocated  in  the  seme  way  as  the 
services  provided  in  the  home  market, 
which  the  Depertment  treated  as 
indirect  expenses.  Furthermore.  RHP 
ssserts  that  it  does  not  maintain  any 
records  that  allow  technical  services  to 
be  tied  directly  to  particular  products, 
customers,  or  markets.  Thus,  RHP 
contends  that  the  Depaitment's 
treatment  of  its  U.S.  technical  aervloee 
as  direct  expenses  is  an  ineppropriate 
use  of  BIA  because  RHP  could  not  have 
provided  this  type  of  information  under 
any  drcumstanoes.  RHP  further  argues 
that  the  Department  never  requested  a 
segregation  of  the  expanses  into  fixed 
and  variable  costs.  Finally,  RHP  states 
that  the  Department  accepted  RHFs 
technical  aarvioe  expcBses  as  indirect 


expanses  in  both  markets  in  both  the 
inveatigatioo  and  the  first  review. 

Department's  Ptmhion:  We  i^ree  with 
Torrington.  In  the  questionnaire,  we 
reouested  that  raspcmdents  separate 
technical  service  expenses  into  direct 
and  indirect  portions,  stating  that  direct 
selling  enieniMS  ware  those  servicea 
that  could  be  directly  related  to  sales  of 
the  subject  merchandise.  Because  there 
is  sn  incentive  for  respondents  to  report 
selling  expenses  as  indirect  in  the 
United  States  and  direct  in  the  home 
market,  there  is  a  burden  on 
respondents  to  demonstrate  "the 
indirectness  of  United  States  expenses 
and  the  directness  of  home  market 
ejipenses."  AFBs  n.  57  FR  at  28408. 
When  respondents  foil  to  report 
technical  service  expenses  in  direct  and 
indirect  portions,  it  is  our  practice  to 
treat  the  expenses  as  direct  in  the 
United  States  and  as  indirect  in  the 
home  market. 

INA  merely  states  in  its  supplemental 
questionnaire  response  that  its  U.S. 
technical  service  expenses  are  provided 
by  salaried  staff.  INA  did  not  aegregate 
technical  service  expenses  into  direct 
and  indirect  portions,  nor  has  INA 
shown  that  these  expenses  are  all 
indirect  in  nattire.  INA  has  also  foiled  to 
segregate  its  home  market  technical 
service  expenses.  Therefore,  as  best 
information  available,  we  considered 
the  entire  U.S.  techninl  service  expense 
as  direct  and  the  entire  home  market 
expense  as  indirect. 

RHP  elso  did  not  separate  its 
technical  service  expenses  into  direct 
and  indirect  portions.  RHP  wss  fbrther 
aware  of  the  Depaitment's  requirements 
because  the  Department  specifically 
addressed  the  issue  of  RHP's  technical 
services  in  the  last  review  and  found 
that  RHP  should  have  separated  its 
expenses  into  direct  and  indirect 
portions.  See  AFBs  II.  57  FR  at  28408. 
Therefore,  we  considered  RHP's 
technical  service  expenses  as  direct  in 
the  United  States  and  as  indirect  in  the 
home  market. 

Because  SARMA  did  not  separate  U.S. 
direct  technical  service  expenses  but 
included  them  in  its  reported  export 
selling  expense  pool,  we  heve  spplied 
SKF-USA's  direct  technicsl  service 
expense  rate  ss  BIA  for  SARMA's  direct 
tecimical  service  expense. 

Comment  6:  Torrington  arguee  that 
the  Department  should  treet  FAG-Italy's 
home  market  technical  services  and 
warranties  ss  indirect  expenees. 
Tonington  ooaintains  that  re^xmdents 
have  a  burden  to  establish  that  they  are 
entitled  to  a  circumstanca-of-sale 
adjnstmant  far  expenees  directly  relsted 
to  home  market  sales  of  scope 
merchandise.  Torrington  contends  thst 
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FAG-Italy  has  maiely  allocated  total 
variable  wairanty  expenses  over  total 
sales  of  all  products  in  the  home  market 
without  tying  the  expenses  to  particular 
sales  or  even  particular  products. 

FAG-Italy  responds  that  iU 
methodology  aggregates  only  variable 
warranty  and  technical  service  expenses 
that  were  incurred  upon  scope 
merchandise,  and  divides  these  costs  by 
sales  of  scope  merchandise.  FAG-Italy 
further  argues  that  the  Department 
accepted  its  methodology  in  the  first 
two  reviews  and  reJectM  petitioner's 
arsuments. 

Department's  Position:  In  the  first  and 
second  administrative  reviews,  %ve  held 
that  although  we  preferred  reporting  on 
a  transaction-specific  basis,  we  would 
accept  reasonably  allocated  technical 
service  and  vrarranty  expensM.  As  we 
found  in  the  first  and  second  reviews. 
FAG-Italy's  reported  technical  service 
and  warranty  expenses  have  been 
reasonably  quantified  and  allocated,  and 
we  are  satisned  that  they  are  properly 
treated  as  direct  selling  expenses.  There 
is  no  evidence  to  suggest  that,  if  sales  of 
non-scope  merchandise  were  included 
in  FAG-Italy's  allocation  pool,  expenses 
incurred  with  respect  to  tnem  would  not 
be  similar  to  those  incurred  upon  scope 
bearings.  See  AFBs  I.  56  FR  at  31723 
and  AFBs  n,  57  FR  at  28408. 

Coaunent  7:  Federal-Mogul  argues 
that  Nachi  uses  an  unacceptable 
reporting  methodology  for  U.S.  direct 
warranty  expenses,  because  Nadu's 
response  included  only  the  transit  cost 
for  replacement  bearings  and  not  the 
additional  cost  of  manufacturing 
replacements.  Federal-Mogul  points  out 
that  Nachi 's  response  stated  that 
"returned  bearings  can  usually  be 
resold"  but  notes  that  Nachi  should 
have  reported  the  cost  of  replacing 
bearings  that  could  not  be  resold. 
Therefore,  the  Department  should  revise 
Nadu's  direct  warranty  expense  claim 
to  include  the  additional  expense  of 
manufactiuing  replacement  bearings  for 
the  defective  bearings. 

Nachi  contends  i&t  Federal-Mogul 
ignored  the  full  context  of  the  response. 
Nachi  states  that  its  explanation  tnat 
"returned  bearings  can  usually  be 
resold"  is  a  general  statement  pertaining 
to  all  of  its  bearings.  Nachi  explains  that 
all  of  the  bearings  covered  by  this 
administrative  review  were  returned  to 
inventory  and  will  be  resold;  most  of 
these  bearings  have  already  been  resold, 
and  the  remaining  bearings  will  be 
resold  in  the  near  future. 

Department's  Position:  We  agree  with 
Nachi.  Because  all  of  the  bearings 
covered  by  this  review  have  been  "^ 

returned  to  inventory  and  have  been 
resold  or  will  be  resold  in  the  near 


future,  Nachi's  only  e)q>ense  is  the 
transit  cost  for  repUoement  bearings. 
Therefore,  we  accepted  Nachi's  U.S. 
direct  warranty  expenses  as  reported. 

Comment  8:  Torrington  argues  that 
the  Department  should  reclassify  Koyo's 
home  market  warranty  emenses  as 
indirect  selling  expenses  oecause  they 
were  allocated  over  both  scope  and  non- 
scope  merchandise.  Koyo  responds  that 
the  Department  has  verified  and 
accepted  its  warranty  expense 
methodology  in  previous  reviews  of 
both  AFBs  and  tapwed  roller  bearings. 
Koyo  contends  that  it  would  be 
imreasonable  for  the  Department  to 
change  its  requirements  at  this  late  date 
in  the  current  review. 

Department's  Position:  As  we  fbtuid 
in  previous  reviews  in  which  Koyo  used 
the  same  allocation  methodology, 
Koyo's  warranty  expenses  have  been 
reasonably  allocated,  and  we  have 
accepted  them  as  direct  selling 
expenses.  Since  the  non-scope 
merchandise  and  the  scope  merchandise 
both  involve  bearings,  we  have  no 
reason  to  believe  that  the  warranty 
expense  differs  between  the  two. 

Comment  9:  Torrington  alleges  that 
Koyo's  allocation  of  technical  service 
expenses  over  all  U.S.  sales  is 
inappropriate.  Torrington  argues  that, 
ordinarily,  technical  service  expenses 
are  not  incurred  in  the  aftermarket. 

Koyo  notes  that  it  has  explained  in  its 
response  that  it  provides  essentially  the 
same  technical  services  for  its 
aftermarket  customers  as  its  OEM 
ciistomers.  Koyo  believes  that  its 
response  is  sufficient  and  that  it  would 
be  inappropriate  for  the  Department  to 
reallocate  technical  service  expenses 
based  on  Torrington's  comments. 

Department's  Position:  Because  Koyo 
provides  the  same  technical  services  to 
all  customers  that  request  them, 
induding  aftermarket  customers,  and 
because  Koyo  separated  its  direct  and 
indirect  expenses,  we  are  satisfied  that 
Koyo's  allocation  methodology  is 
reasonable.  See  AFBs  II,  57  FR  at  28408. 

Comment  10:  Federal-Mogul  argues 
that  the  Department  should  revise 
Meter's  allocation  of  U.S.  direct 
warranty  expenses  by  allocating  the 
expenses  identifiable  to  one  customer's 
purchases  only  over  that  customer's 
purchases,  and  by  allocating  the 
remainder  of  the  warranty  costs  over  all 
remaining  U.S.  sales. 

Meter  states  that  it  calculated  an 
allocation  factor  by  dividing  total  U.S. 
warranty  expenses  incurred  by  total 
U.S.  sales  value.  Meter  maintains  that 
its  methodology  is  in  accordance  with 
Department  practice  and  reasonable 
because  at  the  time  of  sale  Meter  does 
not  know  which  sales  are  more  likely  to 


lead  to  a  warranty  expense.  Meter  adds 
that  the  Department  verified  Meter's 
methodology  and  found  it  acceptable  in 
the  second  review. 

Department's  Position:  We  aaree  with 
Meter.  Because  Meter  cannot  identify 
warranty  expenses  for  each  spedfic 
customer,  we  find  its  method  of 
dividing  total  U.S.  warranty  expenses  by 
total  U.S.  sales  value  to  be  reasonable. 

Comment  1 1:  Fed«al-Mogul  argues 
that  the  Department  should  reject  NSK's 
and  NTN's  claims  that  they  do  not  incur 
any  direct  warranty  expenses  in  the 
United  States.  Acrording  to  Federal- 
Mogul,  NSK  and  NTN  occasionally 
replace  defective  merchandise  for  their 
U.S.  customers,  and  they  incur  other 
costs  related  to  returns  of  non-defsctive 
merchandise.  As  a  resuh,  Fecferal-Mogul 
requests  that  the  Department  use  BIA  to 
determine  NSK's  and  NTN's  direct 
warranty  expenses  in  the  United  S^tes. 

NSK  replies  that  it  has  never  reported 
a  dired  warranty  expense  in  any 
segment  of  this  case,  and  that  the 
Department  has  accepted  NSK's  claims 
regarding  the  absence  of  such  expenses 
in  each  instance.  In  the  absence  of  any 
evidence  to  the  contrary  from  Federal- 
Mogul,  NSK  concludes  that  the  use  of 
BIA  to  determine  NSK's  direct  warranty 
expenses  is  unwarranted  in  this  case. 

NTN  replies  that  it  replaces  only  a 
very  small  quantity  of  defective 
merchandise,  and  that  the  Department 
verified  that  the  costs  assodated  with 
the  replacement  of  defective 
merchandise  in  the  United  States  are 
minuscule.  Given  the  fact  that  the 
record  contains  verified  information 
regarding  the  cost  of  defective 
merchandise,  and  the  insignificant  costs 
involved.  HTN  condudes  that  the  use  of 
BLA  to  determine  its  direct  warranty 
expenses  is  unwarranted  in  this  case. 

Department's  Position:  We  agree  with 
NSK  and  NTN.  There  is  no  evidence  in 
the  record  to  suggest  that  NSK  incurred 
any  direct  warranty  expenses  in  the 
United  States.  Regarding  NTN,  we 
fbimd  during  verification  that  NTN 
received  claims  from  one  customer  for 
a  minuscule  amount  of  defective 
merchandise,  and  that  NTN  had 
credited  the  customer's  account 
accordingly.  We  found  no  evidence  that 
NTN  inciured  any  variable,  sale-spedfic 
expenses  in  conjunction  with  this 
defective  merchandise.  As  a  result,  we 
made  no  deduction  frY)m  USA  for  dired 
warranty  expenses  with  respect  to  NSK 
and  NTN. 

C.  Inventory  Carrying  Costs 

Comment  12:  Torrington  and  Federal- 
Mogul  argue  that  the  Department  has 
not  been  consistent  in  its  treatment  of 
inventwy  canying  coats  and  that  the 
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Dtpartmont  ihould  only  make  an 
■#utnMDt  Cor  invantory  canying  oocta 
to  USA  and  not  to  FMV.  Toirii^an 
dtea  The  Torrington  Company  v.  UnUad 
States  (Torrington),  S^p  Op.  93-44  at 
3233,  in  which  tha  Court  afBnnad  the 
Department's  practioe  of  deducting 
inventory  canying  coat  on  the  baaia  of 
the  adjustment  to  foreign  maricet  i^lue 
in  order  to  afbrd  an  "appiea  to  apples" 
comparison  as  long  as  the  Department  is 
consistent  in  making  its  maasnrement  in 
ragvds  to  FMV  and  ESP  salaa. 
Tonington  aiguea  that  the  Department 
has  MM  to  be  consistent  in  this  case. 
TorringtOD  further  argues  in  its  country* 
specific  bfiefi  that  the  Department 
should  make  no  deductioo  from  FW 
for  this  imputed  gansral  expanse. 

Department's  Position:  We  disagree 
with  Torrington.  The  Court  has  upheld 
the  Department's  methodology  in 
cakolating  inventory  carrying  cost  in 
both  the  U.S.  and  the  home  market.  In 
Torrington.  the  Court  found  that  "the 
ITA's  adjustment  to  FMV  for  imputed 
inventory  carrying  cost  pursuant  to  19 
CP.R.  3S3.56(bK2)  was  a  reasonable 
exerdse  of  the  ITA's  discretion  in 
implementing  the  antidumping  duty 
statute  and  is  affirmed."  Id.  In  addition, 
as  was  stated  in  the  original 
investigBtion  and  the  first  two 
administrative  reviews  of  Uiis 
proceeding,  in  order  for  comparisons  to 
be  fair,  it  is  necessary  to  mtM  inventory 
carrying  cost  adjustments  to  both  FMV 
and  USP.  See  AFB  LTFV  bvestigation. 
54  PR  19050  (May  3. 1989);  AFBs  I.  56 
PR  at  31727;  APBs  11,  57  PR  2838a  That 
the  foreign  seller  dux>ses  to  sell  from 
inventory  in  the  home  market  is  no 
different  from  the  seller's  decision  to 
imdertake  ESP  transactions  in  the 
United  States.  The  Department  imputes 
ICC  because  the  actual  financial  cost,  for 
the  time  between  shipment  from  the 
parent  and  payment  by  the  related 
importer,  is  not  recorded  in  the 
financial  records  of  either  party. 

Comment  13:  Torrington  submits  that 
the  Department  should  retiun  to  its  use 
of  the  "date  of  shipment"  rather  than 
the  date  of  production  as  the  starting 
point  for  calculation  of  inventory 
carrying  cost.  It  argues  that  this  would 
allow  the  Department  to  be  consistent  in 
its  calculation,  would  reduce  the 
Department's  administrative  burden, 
and  would  be  consistent  with  the 
Court's  recent  holding  in  Torrington. 

PAG  Italy.  FAG  U.K..  and  RHP  argue 
that  the  Department  should  continue  its 
current  practice  of  calculatiiw  inventory 
carrying  cost  from  the  date  of 
production.  SKF  has  no  objection  to  the 
Department's  use  of  date  of  shipment  so 
long  aa  the  same  methodokgy  for 
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calculating  inventory  carrying  coat  is 
used  in  both  maiketa. 

Departments  Position:  Wa  dia^rea 
with  Torrington.  We  calculate  inventory 
carrying  coats  from  tha  data  of 
production  because  the  data  of 
production  is  urban  tha  item  becomes  a 
part  of  the  company's  inventory,  not  the 
date  of  shipment  Merchandiae  dastinad 
for  the  U.S.  and  merchandiaa  destined 
for  the  home  market  are  not  neoaasarily 
held  in  inventory  from  the  date  of 
production  to  the  data  of  shipment  for 
equal  lengths  of  time.  Tharefaia,  in 
general,  an  accurate  accounting  of 
inventory  carrying  costs  in  each  market 
requires  beginning  at  the  date  which 
production  is  completed. 

Comment  14:  Federal-Mogul  and 
Torrington  argue  that  the  Departmeot 
should  base  U.S.  inventory  carrying 
costs  on  the  actual  costs  of  the 
merchandise  rather  than  cm  transfer 
prices  and  should  use  uniform  interest 
rates.  They  argue  that  transfer  prices  are 
"inherently  suspect"  and  can  bad  to 
manipulation  of  the  inventory  carrying 
cost  adjustment  In  addition,  Federal- 
Mogul  argues  that  "writh  respect  to 
mercbanoise  sold  in  the  home  market, 
the  Department  applies  the  producer's 
interest  rate,  for  the  production-to-sala 
period,  against  the  sale  price  of  the 
merchendise  to  an  unrelated  purchaser. 
In  the  home  market  the  Department 
generally  accepts  the  respondoits' 
appUcation  of  tha  producer's  interest 
rate,  for  a  period  determined  solely  by 
the  respondent,  and  then  the 
application  of  the  U.S.  entity's  interest 
rate  for  a  period  similariy  determined  by 
the  respondent,  against  the  U.S.  entity's 
price  to  an  unrelated  purchaser." 

RHP.  FAG,  Koyo.  SKF  and  GMN  argue 
that  these  alleged  "distortions"  do  not 
apply  to  their  calculations  of  invmitory 
carrying  costs.  They  state  that  inventory 
carrying  costs  were  calculated  from  the 
date  of  production  to  the  date  of 
shipment  to  the  first  unrelated  party,  as 
requested  by  the  Department  llius.  they 
state  that  no  change  in  the  Department's 
current  methodology  need  occur. 
Furthermore.  GMN  argues  that  if  the 
Department  wishes  to  change  the 
inventory  carrying  cost  basis,  then, 
rather  than  turning  to  selling  price  in 
the  United  States  as  urged  by  Federal- 
Mogul,  the  Department  should  utilize 
the  cost  of  manufacturing  (OCN^)  for 
goods  exported  to  the  United  States  as 
the  basis  for  the  invoitory  carrying  cost 
adjustment  on  the  U.S.  side. 

Department's  Position:  Inventory 
carrying  cost  measures  the  imputed  cost 
incurred  by  the  firm  for  storing  AFBs  in 
inventory.  The  transfer  price  reflects  the 
cost  of  the  merdiandise  as  it  is  entered 
into  inventory  and  thareiara  ia  an 


accarale  basis  upon  which  to  cakulete 
tha  cost  to  tha  aubaidiary  of  holding 
inventory  prior  to  the  sale  to  an 
unrelatad  U.S.  cuatomOT.  See  Portable 
Electric  Tsrpewritefs  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  53  PR  40926 
(October  19. 1988). 

We  cannot  calculate  actual  coat  for 
inventory  carrying  costs  since  these 
coats  are  not  found  in  the  books  of  the 
respondents.  Thus,  we  must  look  at 
what  the  financing  cost  would  have 
been.  The  Departmant's  practice  in 
calculating  inventory  carrying  costs  for 
ESP  sales  is  to  calculate  the  coet  in  two 
segments— one  during  which  the 
merchandise  is  held  ^  the  foreign 
manufiK^turer  and  the  other  when  the 
merchandise  is  in  transit  or  held  by  the 
U.S.  affiliate.  Because  the  seller  incurs 
the  opportunity  cost  of  holding 
inventory  in  both  msrkets,  and  because 
we  adjust  for  that  cost  in  the  U.S. 
market,  we  must  also  adjust  for  tlie  aama 
coat  in  the  home  market.  In  calculating 
such  an  expense,  we  must  use  the 
appropriate  interest  rate  (i.e.,  the  home 
mvket  interest  rate  on  the  home  market 
Bide  and  the  U.S.  interest  rate  for  the 
U.S.  side). 

Comment  IS:  NSK  contends  thet  if  the 
Department  determines  to  disallow  as  a 
direct  selling  expense  that  portion  of 
NSK's  home  market  credit  expense  that 
NSK  incurred  on  its  sales  to  related 
parties,  the  Department  should  then 
reclassify  this  portion  of  the  claim  as  an 
inventmy  carrying  cost  and  deduct  it 
from  foreign  market  value  as  an  indirect 
selling  expense. 

Torrington  resets  NSK's  claim  on  the 
grounds  that  NSK  did  not  claim  a  HM 
inventory  carrying  cost  in  its 
questionnaire  response.  Torrington 
iurthw  argues  that  the  interest  expense 
that  NSK  incurs  an  its  sales  to  related 
distributors  is  not  an  inventory  carrying 
cost,  because  inventory  carrying  costs 
are  computed  on  the  basis  of  the  period 
between  production  and  shipment  to 
the  customer.  Therefore,  Torrington 
concludes  that  the  Department  riiould 
not  deduct  NSK's  related  party 
financing  expenses  from  foreign  market 
value. 

Department's  Position:  We  agree  with 
Tcm-ington.  NSK's  claim  that  the 
expenses  in  question  should  be  treated 
as  inventory  carrying  costs  is  untimely 
because  NSK  did  not  claim  an 
adjustment  to  FMV  for  inventory 
carrying  costs  in  any  previous 
submission.  Furthermore,  the  credit 
period  for  NSK's  sales  to  related  sales 
companies  beers  no  discernible 
relationship  to  the  amoxuit  of  time  that 
merchandise  remains  in  inventory  prior 
to  sale.  In  the  abeenoe  of  any  evidence 
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demoBStrating  that  this  credit  period 
reflects  time  in  inventory,  we  reject 
NSK's  request  that  we  treat  NSK's  credit 
to  related  sales  companies  as  an 
inventory  canying  cost  As  a  result,  we 
have  not  deducted  bam  FMV  any  of 
NSK's  expenses  for  credit  extended  to 
related  parties.  Comment  16:  Torrington 
argues  that  KTN  c»versUted  its  home 
market  inventocy  carrying  costs. 
According  to  Tcxiington.  NTN  included 
in  its  inventory  value  the  value  of  raw 
materials  and  waA.  in  process,  despite 
the  fact  that  DeputmeM  precedent 
clearly  establishes  that  inventory 
carrying  tx»t  ralate  to  finished  goods 
only,  l^refore.  Torrington  requests  that 
the  DepartJDoent  ra^evaluate  NTN's 
claimed  HM  invaniory  carrying  costs. 

NTN  responds  that  oecause  it  is  both 
a  manufacturing  and  sales  organization, 
there  is  no  logic  in  segregating  inventory 
costs  associated  with  manufacturing 
from  those  aasodated  with  selling 
finished  goods.  NTN  further  argues  that 
because  the  Department  has  accepted . 
NTN's  method  of  calculating  its 
inventory  c^nying  cost  in  all  previous 
segments  of  this  case,  the  Department 
should  reject  Torrington 's  argument 

Department's  Position:  We  agree  with 
Torrington.  Inventory  carrying  cost  are 
designed  to  measure  the  cost  to  a 
company  of  holding  merchandise  that 
could  be  sold  to  generate  revenue. 
Because  raw  mntarialf  and  work  in 
process  are,  by  definition,  not  yet 
salable  merchandise,  the  Department 
bases  inventory  carrying  cost  on  the 
value  of  finished  goods  only.  Therefore, 
we  have  recalculated  NTN's  claimed 
HM  inventory  carmng  cost  to  eliminate 
that  portion  lalatea  to  raw  materials  and 
work  in  process.  Although  we  acc^ted 
its  reported  inventory  carrying  costs  in 

Previous  reviews,  this  issue  is  currently 
Bing  litigated  in  AFBs  U.  See  The 
Torrington  Company  v.  United  Slates 
(Court  Na  92-07-00483). 

D.  Post-Sale  Warehousing 

Comment  17:  Torrington  argues  that 
the  Department  should  treat  Nadu's 
alleged  post-sale  wrarehousing  expense 
as  an  indirect  expense  for  the  final 
results,  because  this  expense  consisted 
of  amounts  paid  to  third  party 
contractors  to  store  bearings  in  close 
proximity  to  a  customer  before  the  sale 
was  made.  Por  this  reason,  the  expense 
is  actually  a  pre-sale  warehousing 
expense  and  is  Iheiefore  indirect.  To 
support  this  argumeat,  Torrington 
points  to  Nadu's  response,  which  states 
that  quantities  were  not  fixed  until  the 
date  of  shipment  Torrington  further 
contends  that  there  is  nothing  on  the 
record  to  show  that  "Nadii  was 
contractually  laQuiied  to  maintain  a 


particular  inventory  level,  or  that  the 
merchandise  %vas  identified  for  sale  to  a 
specific  customer  at  the  time  it  was 
snipped  to  the  warehouse." 

Nachi  responds  by  noting  diat  in  the 
two  previous  administrative  reviews  the 
Department  accepted  its  poet-sale 
warehousing  expenses  as  direct  selling 
expenses  and  that  its  practicas  have  not 
changed.  Nachi  further  ooatends  that  its 
ra^Ktnse  shows  that  its  post -sale 
warehousing  expenses  are  customer- 
and  product-specific  and,  thatefora, 
meet  the  critona  that  the  Department 
applied  in  the  first  and  second  reviews. 

Department's  Poiition:  We  verified 
that  Nadu's  claimed  post-sale 
warehousing  expenses  we  in  fsct 
incurred  after  the  sale  and  that  these 
expenses  were  directly  related  to  the 
HM  sales  to  which  th^  ^^ly. 
Torrington  did  not  proviae  any  new 
information  requiring  a  reevaluation  of 
this  expense  for  the  final  results. 
Therefore,  we  have  continued  to  make 
a  direct  circumstanoe-of-sale  adjustment 
for  Nadu's  post-sale  warrtieusing 
expenses.  See  AFBs  1, 56  FR  31602,  and 
AFBsn,57FRat2841S. 

E.  Delayed  Payment  of  Home  Market 
Selling  Expenses 

Comment  18:  Torrington  and  Federal- 
Mogul  both  state  that  the  Department 
has  failed  to  account  for  the  savings  that 
the  respondents  realize  by  paying  their 
HM  selling  expenses  on  a  (ulayed- 
payment  basis.  They  state  that  the  true 
cost  to  respondent  with  ragards  to 
discounts,  rebates,  and  circumstance-of- 
sale  adjustments,  is  the  amount  that  the 
respondent  pays  out  minus  any  savings 
realized  by  paying  the  amount  after  tiw 
obligation  was  incurred. 

SKF,  FAG.  GMN,  INA.  Koyo.  and  RHP 
argue  that  it  would  be  an  administrative 
burden  for  the  Department  to  make 
adjustments  for  delayed  payvomots. 
Respondents  argue  that  the  overall  effect 
of  such  an  adjustment  would  be 
minimal  since  such  an  adjustment 
would  have  to  be  made  on  both  the  (^ 
side  and  the  U.S.  side.  In  additioa.  these 
adjustments  are  only  imputed 
adjustments,  not  actual  adjustments,    ■ 
and  thus  would  not  be  reflected  in  the 
books  of  the  respondents. 

Department's  Position:  We  disagree 
with  Torrington  and  Federal-Mogul. 
There  is  no  statutory  or  regulatory 
requirement  for  the  Department  to 
adjust  circumstance  of  sale  claims 
downward  to  account  for  savings  due  to 
delayed  payment  of  these  expenses. 

The  statute  grants  the  Department 
broad  authority  in  determining  what 
constitutes  differences  in  circumstances 
of  sale.  Section  773  of  the  Tarifl  Act. 
However,  Congress  expressed  concern 


that  the  administering  authority  not 
make  excessive  allowances  for 
differences  in  circumstances  of  sale: 

*  *  *  if  IcircumstsDoe  of  sale]  adjustments 
SI*  improperly  made,  the  rofuh  may  be  an 
unjustifiable  reduction  in  or  elimination  of 
the  dumping  maspn.  Tberefon,  the 
Committee  intaods  that  adjuitmenti  should 
be  permitted  if  they  are  raaaonably 
identifiable,  quantifiable,  and  directly  nlated 
to  the  sales  under  consideration  and  if  then 
is  clear  and  reasonable  evidence  of  their 
existsBoe  and  anount. 

H.R.  Rep.  No.  96-317. 96th  Cong.,  lat 
Sess.  76  (1979). 

In  accordance  writh  Congress'  intent, 
the  D^Mrtment's  regulations  limit  the 
types  of  differences  the  Department  will 
allow  and  offer  gmdance  regarding  the 
methods  bv  which  the  Department  mrill 
calculate  those  differences. 

19  CFR  353.56(a)(1)  stetes  that  the 
Secretary  will  make  "a  reasonable 
allowance"  for  any  difference  in 
circumstances  of  the  sales  compared  if 
the  Secretary  is  satisfied  that  the 
"amount  of  any  price  differential  is 
wholly  or  partly  due  to  such 
difference."  Section  353.56(a)(2)  stater. 

Differences  in  dmimstancei  of  sale  for 
which  the  Secretary  will  make  reaaonaUe 
allowances  nonnaUy  an  thoae  involving 
differences  in  commiBsiont.  credit  tenns, 
guarantees,  wairanties,  technical  assiatanca, 
and  servicing.  The  Secretary  also  wiU  maka 
reasonable  allowances  tor  differences  in 
selling  costs  (such  ss  advertising)  incurred  by 
the  producer  or  reeeller  but  normally  only  to 
the  extent  that  guch  cotts  ore  attumed  t>y  the 
producer  or  reaetler  on  txhatfaftiw 
purchaser  from  that  producer  or  leteller. 
(emphasis  added) 

Thus,  allowances  will  only  be  mede  if 
the  price  differential  is  "wholly  or 
partly  due"  to  differences  in 
circumstances  of  sale;  if  they  relate  to 
circumstances  that  bear  a  "direct 
relationship"  to  the  sales  compared; 
and,  with  respect  to  selling  expenses, 
only  to  the  extent  that  sudi  expenses  are 
"•  *  '  assumed  by  the  producer  •  •  • 
on  behalf  of  the  purchaser." 

The  concept  of  the  assumption  of 
costs  by  the  seller  on  behalf  of  the  buyer 
extends  to  measurement  as  well.  As  an 
initial  matter,  we  should  note  that  the 
goal  of  the  statute  is  to  account  for 
differences  in  prices  that  are  attributable 
to  differences  in  circumstances  (rf  sale. 
Section  773(a)(4)(B).  To  measure  the 
difference  in  prices  owing  to  differences 
in  circumstances  of  sale  (including 
selling  expenses),  §  353.56(c)  of  the 
regulations  states: 

In  deciding  what  is  a  reasonable  allowance 
for  any  difference  in  circumstances  of  sale, 
the  Secretary  normally  will  consider  the  cost  . 
of  such  difierence  to  the  produoer  or  reseller 
but,  if  appropriate,  may  also  consider  the 
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•ffsct  of  such  differance  on  the  market  value 
of  the  merchandiM.  (emphasii  added) 

Thit  section  provides  far  using 
differences  in  cost  as  a  means  of 
measuring  difiiarences  in  prices  due  to 
different  circumstances  because  the 
Department  normally  cannot  directly 
mees\ire  the  differences  in  prices  due  to 
different  circumstances  of  sale. 
Although  the  provision  in  the 
regulations  for  considering  the  effect  of 
such  differences  on  the  market  value  of 
the  merchandise  would  be  the  most 
accurate  adjustment,  such  a  measure 
normally  cannot  be  reliably  determined 
because  it  would  require  a  complex 
series  of  econometric  and  regression 
analyses,  often  based  on  questionable 
assumptions.  Therefore,  tne  difference 
in  cost  is  merely  "a  reasonable 
allowance"  for  the  price  differences 
owing  to  differences  in  circumstances  of 
sale. 

To  determine  the  difference  in  costs, 
the  Department  normally  relies  on  a 
company's  financial  records.  This  is  a 
reasonable  way  to  account  for 
differences  in  selling  expenses  as  long 
as  the  company  quantifies  the  actual 
expense,  provides  adequate 
documentation,  and  the  company's 
quantification  accurately  reflects  the 
exoense  to  the  seller.  See,  e.g.. 
Television  Receivers,  Monochrome  and 
CoIot,  bom  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  53  FR  4050  (1988). 

The  Department  does  not  resort  to 
imputing  costs  except  in  the  limited 
circumstance  where  such  costs  are  not 
recorded  in  a  company's  financial 
records  and  the  costs  are  related  to  the 
conditions  and  responsibilities 
conferred  by  the  terms  of  sale  between 
the  buyer  and  seller,  either  explicitly  or 
implicitly.  In  general,  the  Department 
adjusts  for  certain  opportunity  costs 
only  insofer  as  they  affect  the  terms  of 
sale  between  the  seller  and  buyer  and 
only  insofer  as  the  costs  are  not 
otherwise  recorded  in  the  producer's 
financial  records. 

For  example,  credit  is  part  of  the 
terms  of  sale  between  the  seller  and 
buyer  but  its  cost  is  not  always  recorded 
in  a  company's  financial  records. 
However,  because  credit  terms 
unquestionably  afiiact  the  price 
negotiated  between  the  buyer  and  seller, 
the  Department  must  find  a  way  to 
account  for  such  difflarences.  The  only 
way  to  account  for  them  is  to  impute 
them. 

The  Department  cannot  ignore 
diffarencet  in  prices  owing  to 
difliarences  in  credit  terms  because  such 
diffaranoes  constitute  an  assumption  of 
cosU  by  the  seller  on  behalf  of  the  U.S. 


buyer.  For  example,  if  a  producer  sells 
widgets  to  two  buyera  at  the  same  price, 
but  offers  one  buyer  one  month  of  credit 
and  the  other  six  months  of  credit,  the 
effective  price  to  the  latter  buyer  is 
unquestionably  lower  than  the  price  to 
the  former  buyer.  The  additional  cost  of 
the  second  sale  to  the  producer  is 
approximately  equal  to  the  savings 
realized  by  the  second  buyer  resulting 
from  the  five-month  payment  delay.  If 
the  second  buyer  had  to  pay  sooner,  that 
buyer's  costs  would  have  increased. 
Therefore,  the  extension  of  more 
favorable  credit  terms  constitutes  an 
assumption  of  costs  by  the  seller  on 
behalf  of  the  buyer.  The  Department  is 
thusjustified  in  making  this  type  of 
delayed  payment  COS  ad)U8tment  in 
this  instance. 

This  approach  is  in  stark  contrast  to 
any  potential  delay  of  payment  between 
the  seller  and  its  suppliere  (such  as  a 
subcontractor)  insofar  as  the  seller 
assumes  no  costs  that  otherwise  would 
have  been  borne  by  the  buyer.  An 
allowance  for  delayed  payment  of 
selling  expenses  woula  involve 
imputing  expenses  incurred  not 
between  the  buyer  and  seller,  but 
between  the  seller  and  its  supplier. 
Such  an  allowance  is  inappropriate 
because  it  is  not  related  to  the  positions 
and  responsibilities  of  the  seller  and 
buyer  conferred  by  the  terms  of  sale, 
and  it  cannot  reasonably  be  expected  to 
affect  the  price  negotiated  between  the 
seller  and  buyer.  For  these  reasons,  this 
type  of  allowance  does  not  qualify  as  a 
cost  "•  •  •  assumed  by  the  producer 

*  *  *  on  behalf  of  the  purchaser 

•  •  •,"  in  accordance  with  19  CFR 
353.56(a)(2).  Therefore,  the  Department 
would  not  be  justified  in  making  such 
a  delayed  payment  COS  adjustment. 

F.  Commissions 

Comment  19:  Torrington  asserts  that 
the  Department  should  deny  Koyo's  HM 
commission  adjustment  for 
commissions  paid  to  purchasing  agents 
acting  on  behalf  of  Koyo's  customera 
because  such  payments  do  not  affect  the 
HM  price  obtained  by  Koyo.  Torrington 
further  asserts  that  since  Koyo  cannot 
identify  specific  sales  on  which  it  paid 
commissions,  the  commissions  are  not 
directly  related  to  sales  of  in-scope 
products  and  should  be  considered 
indirect  selling  expenses.  As  such. 
Torrington  asserts  that  Koyo's 
commissions  should  not  be  subject  to 
the  Department's  commission  offset. 

Koyo  argues  that  Torrington  provides 
no  support  for  its  assertion  that 
payments  to  purchasing  agents  are  not 
an  appropriate  adjustment  to  FMV. 
Koyo  further  argues  that  since  its  HM 
commissions  are  neither  granted  nor 


recorded  on  a  product-  or  transactioq- 
spedfic  basis,  it  cannot  be  expected  to 
report  them  on  either  basis.  Koyo  asserts 
that  it  reported  its  commission  expenses 
in  precisely  the  manner  subsequently 
endorsed  by  the  OT  in  The  Torrington 
Company  y.  United  States.  Slip  Op.  93- 
44  at  39  (March  29, 1993).  Furthermore, 
Koyo  notes  that  the  difference  between 
the  commission  expense  factora 
reported  and  those  provided  for  in 
Koyo's  contracts  is  insignificant. 
Finally.  Koyo  argues  that  the 
Department  verified  commissions  for 
this  review  and  found  no  discrepancies. 

Department's  Position:  We  disagree 
with  Torrington.  Since  Koyo  pays 
commissions  to  purchasing  agents  that 
act  on  behalf  of  its  customers,  Koyo's 
HM  sales  qualify  for  the  commission 
adjustment  submitted.  Additionally, 
although  Koyo  did  not  submit  its 
commission  expenses  on  a  transaction- 
specific  basis,  the  record  indicates  that 
the  bustomer-specific  commission 
expense  factors  accurately  represent  the 
commission  rates  agreed  to  in  Koyo's 
contracts.  Therefore,  consistent  with  the 
two  previous  reviews  of  these  orders, 
we  have  accepted  Koyo's  commissions 
as  direct  selling  expenses  and 
performed  the  commission  offset 
accordingly.  See  AFBs  n,  57  FR  at 
28407,  and  AFBs  I,  56  FR  at  31719. 

Comment  20:  Federal-Mogul  contends 
that  the  Department  improperly 
classified  Fichtel  and  Sachs'  U.S. 
commissions  to  related  parties  as 
indirect  selling  expenses,  amotmting  to 
a  double-counting  of  U.S.  commission 
in  the  offset  to  FMV.  Federal-Mogul 
argues  that,  as  a  result  of  this 
classification  of  related  party 
commissions,  FMV  is  reduced  by  both 
'  HM  commissions  and  by  an  ofbet  up  to 
the  amoimt  of  U.S.  commissions  plus 
U.S.  indirect  selling  expenses.  Federal- 
Mogul  suggests  that  the  Department 
classify  all  commissions  in  the  U.S. 
market  as  direct  expenses. 

Department's  Position:  We  agree  with 
Federal-Mogul.  We  improperly 
increased  the  offset  cap  by  the  amount 
of  U.S.  commissions  to  related  parties. 
For  these  final  results  we  have  classified 
all  U.S.  commission  expenses  as  direct 
selling  expenses. 

Comment  21:  Torrington  contests  the 
Department's  inclusion  of  NTN's  U.S. 
commissions  in  the  calculation  of  the 
ESP  cap  for  deductions  of  HM  indirect 
selling  expenses  from  foreign  maiiiet 
value.  According  to  Torrington, 
commissions  are  to  be  ofbet  by  indirect 
selling  expenses  only  in  those  instances 
in  which  a  resp<Hident  pays 
commissions  in  one  market  but  not  in 
the  other.  In  this  instance,  however, 
Torrington  states  that  because  NTN 
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included  cimmtiaakomtMt  aa  element  of 
HM  infract  rnlkagmtcfmum  in  lien  of 
reporting  aale  ■perific  cannntMioas.  die 
DepartiDent  isua^leto  determine 
whether  NTM  iacuiTed  oommiadon 
expenses  on  individual  HM  nlea.  As  • 
resuk.  Toningtoa  atguaa  that  NTN  did 
not  aatisfy  the  wigiitotnry  raquirement 
for  ofiEsettlng  U.S.  oanunisaons  with 
HM  indirect  selling  expenses,  and. 
therefore,  the  Department  should  not 
include  VS.  nommisafcins  in  the 
calonlatian  of  the  ESP  cap  for  these  final 
results. 

Departments  PoMon:  Weayee  with 
Torthigton.  Pursuant  to  19  CFR 
353.560>1.  die  D^aitment  wiU  offset 
commiasKms  in  one  market  with 
indirect  selling  aoqienaes  incurred  in  the 
other  maricat  only  if  a  toepondent  did 
not  incur  commiesion  expenses  in  the 
other  maricet  Because  NTN  reported 
HM  coBomissioBS  as  indirect  selling 
expenses,  we  have  no  way  of  knowing 
whether  NTN  paid  rommissicms  on  any 
of  the  individual  HM  safes  subject  to 
this  review.  In  the  aiiaeBce  of  any  such 
evidence,  we  have  no  basis  for 
detenninnig  that  NTN  has  satisfied  the 
necessary  conditions  for  receiving  an 
offset  to  its  U.S.  commisrioBS. 
Therefore,  we  haw  raaaoved  U.S. 
commissions  from  the  amount  used  to 
calculate  the  £9*  cap  for  these  final 
resuhs. 

Comment  22:  Federal-Mogul  argues 
that  the  Depertmant  erred  in  its 
treatment  dFN9Cs  HM  commissions. 
Federal-Mogul  states  that  although  NSK 
reported  twro  types  of  oommisnons  in 
the  HM,  the  Department  understated 
NSK's  foreign  market  vahia  by  XkoH 
adding  to  it  an  ofbet  for  HM 
commissioas  in  tiioae  instances  in 
which  NSK  did  net  pey  commissions  on 
its  purchase  prioe  sues.  Federal-Mogul 
requests  that  the  Departmwit  calculate 
an  offset  to  NSK's  IA4  cxunmissions  for 
the  fin^  results. 

NSK  responds  that  the  Department's 
error  is  harmless,  because  of  the  relative 
amoimts  of  the  HM  oranmissions  and 
the  U.S.  indirect  selling  expenses  that 
the  Department  would  use  to  create  the 
commission  ofiBet  NSK  agrees, 
however,  with  Federal-Mogul's 
suggestion  that  the  Department  correct 
its  treatment  of  nommisraons  for  the 
final  results. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  Ahfaough  NSK 
classified  its  payments  to  distributors 
for  delivery  on  behalf  of  NSK  as 
commissions,  we  do  not  consider  such 
expenses  to  be  commissions  because 
NSK  perfcnmed  all  the  selling  fimctions 
for  the  sales  in  qoestion.  Furtiier,  we 
have  treated  NSK's  expenses  for  ttadk 
transfers  by  distiibutflrs  as  indirect 


selling  oaqwsBi.  Beoaose  we  have  m/t 
treated  NSK's  lepoitBd  HM  dettvwy  aid 
stock  trsnsfar  •nenses  as  oennissions. 
we  have  not  pemrmed  a  oomnisrion 
offset  to  FMV  te  pisohase  price 
comparisons  for  these  find  rasiihs. 

G.  Credit 

Commeftf  28:  Toiiingtep  asasris  that 
the  HM  verificatkm  of  Koyo 
demonstrated  signifiramt  discrepancies 
between  the  seportad  date  af  payment, 
which  is  baasd  on  cnstomsr  specific 
average  aocomts  rsoaivaUe  tumovar 
rates,  and  theailnal  date  ofptymBnL 
Torrington  argues  that  the  Department 
should  relect  Koyo's  iAf  credit 
expanses  far  the  final  results  and  either 
use  die  lowest  cbazge  for  any  customsr 
or  dedine  to  make  any  credit 
adjustment  to  FMV. 

Koyo  argues  that  the  differeacni 
between  the  reported  average  date  of 
payment  and  the  actual  date  of  payment 
is  to  be  e)q)ected  and  should  not  be 
construed  to  indicate  that  there  is 
misreporting  on  its  part.  Kovo  argues 
that,  since  the  actual  date  of  peyment 
fell  both  before  and  after  the  reported 
average  date  of  payment  fior  different 
transactioos,  there  is  no  pattatn  to  the 
differences  tiiat  woald  resuh  in  the 
artificial  reductioa  of  FMV. 

Department's  Position:  We  disagree 
with  Torrington.  Koyo  submitted  to  the 
Department  the  customer-specific 
average  terms  of  payment  far  all  of  its 
HM  customers.  Ahhon^  the 
Department  maintains  a  stroi^ 
preference  for  credit  expenses  that  are 
based  on  the  actual  mmiiMr  of  days 
outstanding,  we  recognize  the 
tremendous  number  of  transactions 
involved  and  have  accepted  Koyo's 
credit  methodology  as  a  reasonable 
alternative  to  the  Department's  standard 
requirements.  Furthermore,  since 
Koyo's  reported  date  of  paymMtt  is 
based  on  the  customer-specific  average 
dajrs  outstanding,  the  reported  date  of 
payment  will,  in  most  cases,  vary  from 
the  actual  date  of  paymoit.  At 
verification  we  found* no  evidmioe  to 
indicate  that  such  a  variance  results  in 
a  systematic  overstatement  of  Koyo's 
HM  credit  expenses.  Therefore,  we  will 
continue  to  accept  Koyo's  methodology 
for  these  final  resuhs.  See  AFBs  n,  57 
FR  at  2B406.  ud  AFBs  I,  56  FK  at 
31724. 

Comment  24:  Torrington  argues  that 
the  Department  should  reject  NPBS' 
U.S.  credit  calculations.  Torrington 
asserts  that  NPBS  calculated  the  average 
payment  period  for  PP  sales  based  on  a 
sample  of  invoices.  Torrington  asserts 
that  this  is  unacoeptiMe  since  NPBS  did 
not  demonstrate  tint  sampling  was 
necessary  or  representative.  Torrington 


also  asserts  fimt  for  ESP  sales  NPBS 
failed  to  support  its  calculation  of U.S. 
credit  expenses.  Torrington  argues  that 
the  Depaitmeut  riiould  use  the  highest 
reported  credit  expense  as  BIA. 

ra'BS  and  Emerson,  an  umelated 
importer,  claim  that  ToiTington  is 
mistdcen.  and  note  that  the  payment 
pwiod  for  all  PP  sates  was  based  on  aH 
PP  invoices  dtning  die  review  period. 
Additionally,  NTOS  argues  that  the 
credit  terms  for  all  ESP  sales  were  based 
on  the  actual  ^pment  and  payment 
dates  on  a  transaction-specific  basis. 
According  to  NPBS,  the  explanation  for 
the  determination  of  these  dates  can  be 
found  in  the  original  and  st^tplemBntal 
responses. 

Department's  Position:  We  disagree 
with  Torrington.  NPBS  did  not  calculate 
the  average  payment  period  for  Vf  sdss 
based  on  a  sample  of  invoices.  Rather, 
it  used  the  actual  PP  invoices  as  the 
basis  for  its  payment  period  for  aH  PP 
sales.  In  addition,  NPBS  properly 
calculated  its  ESP  credit  terms  t^  using 
the  actual  shipment  and  payment  dates 
on  a  transaction-specific  basis. 
Therefore,  we  have  accepted  NPBS'  U.S. 
credit  e)q>enses  for  these  final  results. 

Qnnmenf  25:  Torrington  asserts  that 
NPBS'  HM  credit  expense  medxidology 
must  be  rejected  for  these  final  results. 
Torrington  argues  that  NPBS'  use  of  the 
nominal  credit  period  stated  on  the 
invoice,  rather  man  the  actual  period 
that  elapsed  between  shipment  and 
payment,  to  determine  ¥DA  credit 
expenses  is  imacceptable.  Torrington 
further  argues  that  NPBS'  use  of  the 
invoice  date  as  the  shipment  date  is 
unacceptable  since  N1%S  occasionally 
creates  an  invoice  immediately  upon 
receipt  of  the  order,  thus  overstating  tiie 
credit  expenses.  Torrington  contends 
the  Department  should  decline  to  make 
any  adjustment  to  FMV  for  credit 

NPBS  and  Emerson  note  that  most 
customere  pay  by  promissory  note  and 
that  the  terms  of  sale  establish  the  date 
on  which  the  promissory  notes  mature. 
NPBS  and  Emerson  argue  that,  since  the 
Department  confirmed  at  verification 
that  maturity  dates  corresponded  to  the 
terms  of  sale,  the  nominal  terms  of 
payment  are  an  appropriate  measure  of 
the  true  credit  experience  of  the 
company.  NPBS  also  notes  that  in 
instances  where  a  customer  does  not 
pay  by  promissory  note,  NPBS  used  the 
terms  of  sale  to  establish  the  credit 
period  since  payment  is  generally 
received  in  accordance  with  these 
terms. 

Department's  Position:  We  disagree 
with  Torrington.  While  we  generally 
require  &at  credit  expenses  be  based  on 
the  actual  peynrent  period,  in  this  case 
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we  confimMd  at  vorification  that  the 
nominal  credit  period  accurately  reflects 
the  actual  payment  period.  In  addition, 
we  alao  verified  that  the  invoice  date 
reflects  the  shipment  date.  Therefore, 
we  have  accepted  NPBS'  sulnnitted  HM 
credit  expenses  for  these  final  results. 
Comment  26:  Fedaral-Kiogul  argues 
that  since  Meter  does  not  mutntain  an 
inventory  of  finidied  products,  the 
period  from  date  of  completion  of 

Erodiictirai  to  date  of  shipment  should 
s  included  in  the  credit  poiod  used  to 
calculate  U.S.  credit  expenses.  Since 
Meter  did  not  do  this.  Federal-Mcmd 
argues  that  the  Department  riiould 
recalculate  the  U.S.  sales  aedit  expense 
using  the  highest  reported  per  unit 
credit  expense  as  BIA. 

Meter  argues  that,  consistent  with 
past  AFB  reviews  and  Department 
policy,  it  properly  calculated  iu  U.S. 
credit  exjMnse  by  using  the  period  firom 
the  date  of  shipment  to  the  date  of 
pajmsent. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  It  is  our  practice  to 
calculate  direct  credit  expenses  from 
date  of  shipment  to  date  of  payment 
Meter  has  provided  sufficient 
information  regarding  the  calculation  of 
credit  expense.  Therefore,  we  find  no 
I  to  adjust  Meter's  reported  credit 
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omment  27:  Torrington  contests  the 
Department's  decision  to  deduct  as  a 
direct  selling  expense  NSK's  HM  credit 
expense.  According  to  Torrington, 
NSK's  reporting  of  HM  credit  expenses 
on  a  customer-specific  basis  not  only 
bils  to  link  this  expense  to  the  specific 
sales  under  review,  but  also  distorts  the 
adjustment  by  including  credit  expenses 
incurred  for  sales  of  non-subject 
merchandise.  Moreover,  Torrington 
argues  that,  as  noted  fay  the  Department. 
NSK  overstated  iU  HM  credit  expenses 
for  certain  sales  by  including  credit  that 
NSK  extended  to  its  related  sales 
companies.  As  a  result.  Torrington 
concludes  that  the  Department  should 
deny  in  iU  entirety  NSK's  claimed  HM 
credit  expense. 

NSK  responds  that,  although  its 
monthly  billing  system  does  not  permit 
it  to  report  transaction-specific  credit 
expenses,  it  has  reported  its  credit 
expenses  (m  a  custcMner-spedfic  basis, 
in  accordance  with  the  requirements  of 
the  Department's  questionnaire. 
Therefore,  NSK  concludes  that  the 
Department  sho\ild  treat  its  reported 
HM  credit  expenses  as  direct  selling 
expenses  for  the  final  results. 

ueportment't  Position:  We  agree  in 
part  with  NSK-  At  verification,  we 
confirmed  the  accuracy  of  the  customer- 
qMdfic  infcmnation  that  NSK  used  to 
calculate  its  HM  credit  ejqienses. 


Because  NSK  complied  with  our 
requirements  in  repenting  customer- 
specific  credit  expenses,  we  have 
generally  treated  NSK's  reported  HM 
credit  expenses  as  direct  eelling 
expenses  for  these  final  results.  Since 
the  same  terms  of  credit  are  used 
regardless  of  whether  the  merchandise 
is  scope  or  non-scope  merdiandise, 
including  credit  expenses  incurred  for 
salea  of  non-scope  merchandiae  in  the 
calculation  of  cradit  expenae  for  scope 
merchandise  achieves  tne  same  result  as 
adjusting  the  total  credit  expense  by  the 
ratio  of  scope  to  non-scope 
merchandise. 

We  note,  however,  that  NSK 
overstated  its  credit  expenses  for  certain 
HM  sales  that  it  made  through  related 
sales  companies.  Specifically.  NSK 
included  in  the  credit  expenses  for  these 
sales  not  only  the  credit  extended  by  the 
sales  company  to  the  first  unrelated  HM 
customer,  but  also  NSK's  credit  to  its 
related  sales  company.  Because  the 
credit  extended  to  the  related  sales 
company  is  not  generated  on  the  sale  to 
the  first  imrelated  party,  we  do  not 
consider  such  credit  to  constitute  a 
direct  selling  expense.  As  a  result,  we 
have  reduced  NSK's  claimed  credit 
expenses  by  the  amount  attributable  to 
NSK's  sales  to  the  related  companies. 

Comment  28:  Torrington  argues  that 
the  Department  should  revise  its 
calculation  of  NSK's  credit  expenses  on 
pimJiase  price  sales.  According  to 
Torrington,  the  Department  discovered 
discrepancies  in  NSK's  reported 
payment  dates  for  purchase  price  sales. 
As  a  result.  Torrington  argues  that  the 
Department  should  either  use  NSK's 
highest  reported  credit  expense  on 
purchase  price  sales  as  BIA,  or  adjust 
NSK's  reported  credit  period  on 
purchase  price  sales  for  the 
discrepancies  found  at  verification. 

In  reply,  NSK  states  that  the 
discrepancies  are  the  result  of  the 
method  that  it  used  to  record  payment 
for  purchase  price  sales.  According  to 
NSK.  it  used  this  recording  method  for 
all  purchase  price  sales  to  the  customer 
in  question.  Further.  NSK  states  that  the 
Department  found  no  consistent  pattern 
of  early  or  late  recording  of  payment 
dates.  As  a  result.  NSK  states  that  any 
payment  date  discrepancies  that  the 
Department  found  during  verification 
have  no  diacOTnible  impact  on  the 
Department'a  analysis  and,  thereftnv. 
the  Department  should  not  modify 
NSK's  reported  credit  expenses  f6r 
purchase  price  sales. 

Department's  Position:  We  agree  with 
NSK.  Although  we  found  minor 
discrepancies  between  NSK's  reported 
payment  dates  and  the  actual  dates  on 
which  NSK  received  payment  from  its 


customers,  we  did  not  find  that  these 
discrepancies  resulted  in  either  a 

Sstematic  over-  or  under-reporting  of 
e  credit  period  for  purchase  price 
sales.  Therefore,  we  have  used  the 
infcvmation  provided  in  NSK's 
questionnaire  responses  to  calculate 
credit  expenses  for  purduue  price  sales 
for  these  final  results. 

R  Indirect  Selling  Expenses 

Comment  29:  Torrington  contends 
that  FAG-Italy  and  PAG-U.K.  overstated 
their  HM  indirect  selling  expenses  by 
including  indirect  selling  expenses 
incurred  by  FAG-Germany.  Torrington 
argues  that  it  is  apparent  from  the 
response  that  all  selling  expenses 
incurred  by  FAG-Italy  and  FAG-U.K.  are 
incurred  entirely  in  Italy  and  the  U.K. 
respectively.  Furthermore.  Torrington 
argues,  FAG  did  not  detail  or  describe 
any  expenses  incurred  by  FAG-Germany 
on  behalf  of  FAG-Italy  ot  FAG-U.K. 
Torrington  contends  that  as  a  result  of 
allocating  indirect  selling  expenses 
incurred  by  FAG-Germany  to  FAG-Italy 
and  FAG-U.K.,  indirect  selling  expenses 
incurred  by  FAG-Germany  ha  U.S.  sales 
are  understated. 

FAG-Italy  and  FAG-U.K.  contend  that 
their  HM  indirect  selling  expenses 
properly  include  certain  costs  that  are 
incurred  in  Germany  l^  FAG-Germany. 
FAG  argues  that  under  its  mariLsting 
structiue.  FAG-Germany  incurs  indirect 
selling  expenses  on  behalf  of  its  entire 
worldwide  operations,  including  FAG- 
Italy  and  FAG-U.K.  FAG  contends  that 
its  indirect  selling  expense  methodology 
has  been  approved  and  verified  l^  the 
Department  in  each  of  the  past  two 
reviews  and  therefore  should  be 
accepted  for  these  final  results. 

Department's  Position:  We  disagree 
with  Torrington.  In  this  review  we 
verified  FAG-Germany's  HM  indirect 
selling  expenses  and  determined  that 
the  allocation  methodology  reasonably 
captured  indirect  selling  expenses 
incurred  on  subject  merchandise  sold  in 
Italy  and  the  UX  Therefore,  we  have 
used  the  indirect  selling  expense  data  as 
reported  for  these  final  results. 

Comment  30:  SKF-France  argues  that 
the  Department  incorrectly  disallowed 
the  "first  level"  of  indirect  selling 
expenses,  which  include  the  indirect 
selling  expenses  of  the  SKF  companies 
incurred  on  home  market  sales  bistween 
SKF  and  SOS,  a  related  distributor.  In 
addition.  SKF  argues  that  the 
Department  erred  by  reducing  the 
selling  expenses  of  all  non-SOS  HM 
sales  by  the  ratio  of  related  party  sales 
to  total  sales.  SKF  contends  that, 
accordins  to  19  CFR  353.56(b)(2).  a 
reasonable  deduction  from  fcweign 
market  value  is  made  for  all  expenses 
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incuirad  in  sellizig  such  or  similar 
merchandise  up  to  the  amount  of  the 
expenses  incuired  in  selling  the 
merchandise,  and  that  no  distinction  is 
made  between  related  and  imrelated 
parties. 

SKF  further  contends  that  it  has  been 
the  Department's  practice  to  allow 
adjustments  for  indirect  selling 
expenses  on  sales  to  related  parties  and 
to  adjust  for  indirect  selling  expenses 
incurred  before  the  sale  to  the  first 
unrelated  party  on  ESP  sales.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Brass  Sheet  and 
Strip  From  Sweden,  57  FR  2706.  2707 
(1992).  If  the  Department  makes  an 
adjustment  on  ESP  sales  for  indirect 
selling  expenses  incurred  on  sales  to 
related  companies,  then  in  order  to 
achieve  an  apples-to-apples  comparison, 
SKF  contends  that  indirect  selling 
expenses  incurred  on  sales  to  related 
companies  in  the  HM  must  also  be 
allowed. 

SKF  argues  that  the  Department  has 
compounded  this  problem  by  reducing 
the  non-SOS  indirect  selling  expense 
totals.  SKF  argues  that  whether  or  not 
the  Department  accepts  the  SKF  French 
manufacturing  companies'  indirect 
selling  expenses  on  SOS  sales,  the  ratio 
of  all  indirect  selling  expenses  that 
these  companies  incurred  to  all  their 
HM  sales  is  a  reasonable  calculation  of 
the  adjustment  factor. 

Torrington  argues  that  the  Department 
was  correct  in  disallowing  SOS's  first 
level  of  selling  expenses  because  SKF's 
allocation  methodology  makes  no 
distinction  between  expenses  to 
unrelated  buyers  and  those  incurred  on 
transfers  to  SOS.  Torrington  claims  that 
SKF's  methodolo^  is  defective  because 
it  assumes  that  inmrect  selling  expenses 
are  incurred  equally  on  a  per  unit  basis 
for  related  and  unrelated  sales. 
Torrington  claims  that  the  Department 
properly  reduced  the  SKF 
manufacturing  companies'  indirect 
selling  expenses  by  the  ratio  of 
unrelated  sales  to  total  sales. 

Department's  Position:  We  disallowed 
SOS's  first-level  selling  expenses,  which 
include  the  indirect  selling  expenses  of 
the  SKF  manufactiuing  companies 
incurred  on  sales  made  between  SKF 
and  SOS.  because  they  are  expenses 
between  related  parties  that  we  consider 
to  be  inter-related  company  transfers. 
See  AFBs  I,  56  FR  31692  and  AFBs  D, 
57  FR  at  28411. 

Because  the  SKF-France  companies 
included  sales  to  SOS  in  their 
calculation  of  indirect  selling  expenses, 
we  have  reduced  the  HM  selling 
expense  totals  by  class  at  kind  on  the 
basis  of  the  ratio  of  related  party  sales 


to  total  sales  as  reported  in  the  Section 
A  HM  response. 

Comment  31:  Torrington  argues  that 
NPBS  failed  to  demonstrate  the 
reliability  of  its  methodology  for  the 
allocation  of  selling  expenses  to  U.S. 
sales.  According  to  Torrington.  the 
Department  should  reject  these  reported 
expenses  and  apply  the  highest 
expenses  reportcKl  by  any  Japanese 
respondent  as  the  best  information 
available. 

NPBS  explains  that  selling  expenses 
were  allocated  to  the  U.S.  market  based 
on  the  amount  of  time  export  division 
personnel  spent  on  U.S.  activities 
relative  to  total  export  activities. 

Department's  Position:  We  agree  with 
Toirington.  NPBS'  reported 
methodology  inappropriately  allocates 
export  selling  expenses  and  indirect 
selling  expenses  based  on  an  estimate  of 
the  amount  of  time  that  export  division 
personnel  spent  on  sales  to  the  United 
States  relative  to  total  export  activities. 
Instead  we  have  relied  on  a  more 
reasonable  and  reliable  allocation 
methodology  by  which  the  total  amount 
of  export  selling  expenses  are  allocated 
by  the  ratio  of  the  total  value  of  U.S. 
sales  over  the  value  of  total  export  sales. 

Comment  32:  Torrington  contends 
that  NPBS  has  not  demonstrated  how 
certain  HM  indirect  selling  expenses 
relate  to  sales,  much  less  sales  of  such 
or  similar  merchandise.  Torrington 
argues  that,  for  the  final  results,  the 
Department  should  reject  NPBS'  HM 
indirect  selling  expenses  or,  at  a 
minimum,  exclude  those  expenses  that 
are  clearly  corporate  in  nature. 

NPBS  argues  that  it  attributed  the 
proper  amount  of  indirect  expenses  to 
the  merchandise  under  review.  NPBS 
notes  that  its  indirect  selling  expense 
rate  was  properly  calculated  by  dividing 
total  indirect  selling  expenses 
applicable  to  all  sales  by  the  total  sales 
revenue. 

Department's  Position:  We  disagree 
with  Torrington.  We  verified  that  NPBS' 
indirect  selling  expenses  are  associated 
with  sales  of  such  or  similar 
merchandise. 

Comment  33:  Torrington  asserts  that 
NTN  foiled  to  include  in  its  reported 
U.S.  indirect  selling  expenses  exchange 
charges  and  export  commissions 
incurred  in  Japan.  According  to 
Torrington,  the  Department's 
verification  findings  provide  no  basis 
for  the  belief  that  the  expenses  in 
question  did  not  pertain  to  U.S.  sales. 
'Therefore,  Torrington  requests  that  the 
Department  include  these  expenses  in 
its  calculation  of  NTN's  U.S.  indirect 
selling  expenses  for  the  final  results. 

NTN  responds  that  export 
commissions  include  certain  charges 


that  are  already  included  in  NTN's 
reported  movement  charges,  and  that 
exchange  charges  pertain  to  transactions 
between  NTN  and  its  U.S.  subsidiary. 
As  a  result,  NTN  asserts  that  the 
Department  should  not  include  these 
expenses  as  part  of  U.S.  indirect  selling 
expenses. 

Department's  Position:  We  agree  with 
Torrington.  At  verification,  we  foimd 
that  exchange  charges  include  not  only 
adjustments  for  exchange  rate 
fluctuations,  but  also  bank  charges  and 
commissions  associated  with  foreign 
sales.  Further,  we  have  no  evidence  that 
export  commissions  comprise  either 
payments  to  related  parties  or  expenses 
that  NTN  has  already  reported 
elsewhere  in  its  response.  Therefore,  we 
find  no  basis  for  excluding  these 
expenses  from  NTN's  reported  export 
selling  expenses,  and  have  included 
them  in  our  calculation  of  ESP  for  these 
final  results. 

Comment  34:  Toirington  argues  that 
several  of  NTN's  downward  adjustments 
to  U.S.  indirect  selling  expenses  are 
unsupported.  Specifically,  Torrington 
objects  to  NTN's  use  of  imputed  interest 
expenses  on  antidumping  duty  cash 
deposits  on  both  tapered  roller  bearings 
and  antifriction  bearings  to  reduce  the 
aggregate  amount  of  U.S.  indirect  selling 
expenses,  and  NTN's  exclusion  from 
U.S.  indirect  selling  expenses  of  certain 
expenses  incurred  for  a  liaison  facility 
that  appear  to  be  directly  related  to  the 
sales  subject  to  this  review. 
Accordingly,  Torrington  requests  that 
the  Department  deny  NTN's  claimed 
adjustments  to  its  U.S.  indirect  selling 
expenses. 

NTN  rejects  Torrington's  arguments 
on  the  grounds  that  the  Department 
verified  the  data  on  NTN's  U.S.  indirect 
selling  expenses,  and  found  no 
discrepancies.  NTN  further  argues  that 
the  Department  accepted  certain  of  the 
adjustments  in  question  in  the  previous 
administrative  reviews.  Therefore,  NTN 
concludes  that  the  Department  should 
accept  NTN's  reported  adjustments  to 
U.S.  indirect  selling  expenses. 

Department's  Position:  We  agree  with 
NTN.  We  do  not  consider  cash  deposits 
of  estimated  antidumping  duties  to  be 
direct  selling  expenses.  Therefore,  we 
also  do  not  consider  interest  paid  on 
such  deposits  to  constitute  a  direct 
selling  expense.  Accordingly,  we  have 
accepted,  in  principle,  KTN't  offset  to 
interest  expenses  for  interest  paid  on 
cash  deposits.  We  also  accept  NTN's 
downward  adjustment  to  total  U.S. 
indirect  selling  expenses  for  expenses 
that  are  related  to  its  liaison  facility, 
because  these  expenses  are  attributable 
to  purchase  price  sales. 
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Tt  fit  tpigirtinmitra  mpniiML  MTN 
bated  its  nilnilaflnn  of  its  U^  indiract 

telling  axpansas  an  fha  po(d  of  commoD 
•xpentat.  appBcaUt  to  tSl  ptoducts. 
incurred  by  its  US.  tubaUkiy.  For  this 
reaton.  NTN  adjuited  inlaratt  ir-rptntat 
usiag  amoiuits  paitainii^  to  noortufajact 
meraiand!se.  Givra  the  method  that 
NTN  used  to  prepare  its  respoBte.  we 
find  that  this  adjuttnent  is  appropriate. 
At  verification,  we  confirmeo  the 
accuracy  and  completeness  of  NTN's 
U.S.  indirect  tefiing  expense  data,  and 
of  tiia  data  on  wdiidb  NTN  based  the 
adjnatmcoits  to  these  expenses.  At  a 
leauh,  we  have  allowed  NTN's  reported 
adjortments  to  its  MS.  indirect  selHi^ 
expenses  for  these  final  results. 

Conunenf  35:  Toriiugtuu  argues  diat 
NTN's  allocatitm  of  U.S.  and  t04 
indirect  sefliag  expenaws  according  to 
levels  of  trade  is  nnnecesaary  and 
inaHWHStent  with  Department  practice. 
According  to  Torrtnaton,  NTN  has 
allocated  its  HM  and  U.S.  indirect 
selling  expeiiiwa  esing  methods  that 
bear  no  rnatiamhip  to  the  manner  in 
which  the  wTpuiises  are  incurred. 
ToRta^on  notes  thet  ^m  reapedivv 
allocation  nrathoda  reault  in  m 
excaaaive  allocation  of  infract  eelHm 
Bpaaaaa  to  OEM  aalea  in  die  HJs4,  md 
an  under^looaftion  of  audi  expenses  to 
OEMsalea  in  the  United  States. 
Tonte|)lon  alao  notes  that  ellocetioR  of 
iadiiat^  ae(Kng«xpeDtes  is 
ii^pr^riate  because  auch  expenses, 
by  definkian,  apply  to  all  sales. 
Therefore,  Toniogton  raqneats  that  the 
DepartaaeiM  raaltocata  hriN'a  HM  and 
U.a  iadfaact  selliBg  expeaaea  according 
to  total  aaiaa  valaa,  without  regnd  to 
differences  in  level  of  trade. 

NTN  raeponda  tkat  the  aUagsd 
discrapancias  that  Tooin^on  faund 
between  the  laeaka  of  NTN'a  ithod  of 
allocating  HM  iadiract  aeHh^saoqiansas 
and  titoae  of  Toningtoa'a  pcopoMd 
method  are  inaccuiata.  baoattae 
ToiriflgiiM  disloitMl  NTN's  allocatian 
method.  Aooording  to  NTN.  te 
allocation  aathod.  when  properly 

applied,  j^ldt  reaults  that  am  siniiiar  to 
thoee  obtained  whan  oUooatii^  HM 
indirect  selling  aTfpaBaas  acooidiM  to 
taJas  value.  NTN  nuthar  aigues  that  the 
DepartmaBi  hat  previously  verified 
NTN's  indirect  seUi^  aKpanae  data  and 
allocation  BMthoda.  and  haa  oooepted 
them  without  tpiaation  in  o^arcaaaa. 
ThAaJbre.  NTN  coaciudas  that  the 
Departonot  should  not  reatiocate  NTN's 

U.S.  or  HM  indirect  aolU^  expenaaa  far 
these  final  results. 

DipaHmud't  Poutioa:  W«  i^oe  with 
Tonington.  The  methods  that  NTN  used 
to  allaoata  iU  indirect  aalling  a: 
do  not  baarany  nlatioaahip  to  _ 
manner  in  which  NIN  iacun  the 


I  in  ^eation.  thaaaby  leadi^  to 
distorted  allocations.  Further,  wo  tad 
NTN's  aUocattoBs  aooording  to  laeals  of 
trade  miaplaoed.  becauae  N1N  haa  itode 
—  rmipt  tn  rlnmwslinla  Ihsilli 
inftirsit  aofling  a»|ia«iiaa  saiy  auuaa 
levels  of  trade.  Therefore^  w«  have 
aUooatod  NTN's  HM  ud  U.S.  iadireol 
selling  eKpaaaas  over  reapaotivo  total 
sales  values,  wrilhout  nf/md  iorloeata  of 
trade,  far  theee  final  raauha. 

/.  Miscellaneous  Charges 

Comwaeat  36:  Fedoml-Magul  ai|uaa 
that  the  inspection  fae  placed  oa 
bearings  exported  from  Japaa  by  Um 
Japan  Bearing  Infection  institute  QBO) 
should  be  dusified  as  a  nwwaosant 
expense  rather  (baa  as  an  iadtrect  or 
direct  aelliag  expaase.  Fedaral-Mi^ 
allegee  that  NSKoppiopriataiy  sapotad 
the  export  inspectioa  fee  ae  a  aeporeto 
■BOvoBMnt  axpaaae  %*hi}e  Naohi.  NPBS 
and  NSK  reported  the  fee  ea  a  dirw3t 
selling  expeoae  and  NTN  repotted  the 
inspection  fee  as  an  indirect  seUii^ 
expense. 

Depattmeat's  Positioa:  We  disagree 
urith  Federal-Mi^uL  The  JBO  does  not 
provide  movecnent  servicea  to 
manufacturws/exporters  of  AFBs. 
Rather,  the  inapectioa  fee  mpraaonts  a 
cost  iitourred  by  AFB  raanufectwars/ 
exporten  to  ensora  the  ouahty  of  the 
products  being  produced  by  the 
japaneae  bear^  ioduatiy.  Tharofate. 
we  view  thta  Buodatory  iospactkin  fee 
on  eU  bearings  exported  as  a  direct 
selling  expense  and  have  aaade  a 
circumstance-of-aaia  adjustwnstf  far  *^h 
expense  for  these  final  reaults. 

Conunent  37:  Totringtoa  «guea  Aot 
the  nepartmant  amweously  treeted 
NSK's  peymaaU  to  distribatws  far 
delivery  on  behalf  of  NSK  as  (hract 
telling  expentea.  AccoidiM  to 
Tonington.  NSK  canaot  li^  thaaa 
paymenta  to  specific  aalea  of  aufaject 
merchandise  because  it  calculates  the 
amounts  paid  for  all  producta  delivered 
on  behalf  of  NSK.  Therefore.  ToiTHigton 
"ntirhides  that  the  Dopertmont  should 
treat  this  expenre  as  an  indirect  selling 
expense  for  the  final  results. 

NSK  responds  that  it  reported 
expenses  iocuned  for  delivety  by 
distributors  oa  behalf  <rf  NSK  oa  a 
distributor-specific  beais.  Mid  that  the 
paymenU  are  calculated  bned  oa  a 
fixed  percentnge  of  the  value  of  aU 
merchandiaa  delivered.  Becauae  this 
expense  is  distributar«pedfic  «id  is 
paid  ms  a  fixed  perraataga  of  oU 
meachandiae.  NSK  aiatnteias  that  Hm 
Departateat  properly  oeaaidaiwl  this 
expeaee  to  be  a  direct  aallii^aamaao. 
DepattMtentM  Pomtiotv  Mfe  Mae  wtth 

NSK.  At  verificatioa  w«  faHaod  thai 
NSK 


contrectawidiitadiatUlMtota.  and  that 
the  coDtncta  atipaiBta  that  NSK 
calculatas  ita  peymantato  iadividaal 
dIatiAatanasa  fiasd  paroaaAna  of  all 
metchawlHB  daMtand^  the 
distributor.  NSK  reported  this  ( 
oa  a  diatiibatar-flpKific  faaai 
NSK  iacun  this  aaqMnae  as  a  fixed 

parcentaiB  of  all  nwiihi— liii, 

by  iadividnal  chat^utats,  w«  «« 
saliafiad  that  NSK's  dtatribator-spedfic 


TUsisI 


titadalivaiyt 
subiect  me 
sachaa  _ 

raaeh  as  ad}uating  the  total  daiimry 
axpaaae  by  the  ntio  of  scope  to  non- 
scope  aaaichaadise.  Asa  rsenit.  wo  hsve 
treeted  this  axpanaa  aa  a  direct  aeliing 
expeaae  far  thaaa  final  rasuils. 

5.  Cost  qfProducUoa  and  Constructed 
Value 

A.  Cost  Teal  hfathodology 

Commenf  l.-Torrington  aigues  that 
the  Department's  teet  to  determine 
whether  sdes  below  coal  have  been 
made  over  an  oxtended  period  of  timo 
should  not  be  appKod  to  respondents 
that  have  a  history  of  selling  below  cost 
in  previous  segraonta  of  this  proceeding. 
Torringlon  contends  that  certain 
respondents  have  already  deraonstiated 
below-coet  sales  over  an  extended 
period  of  time  by  hebitnally  selling  at 
below-cost  prices  in  the  mA  hi  previous 
reviews  and/or  tfw  original 
invaatigatioa.  SpedficaHy.  Totrington 
ideatifiee  SKF.  FAG.  WA,  GMN.  NTN. 
NSK.  NPB,  Nedd.  Koyo.  NMB.  Kffi>. 
and  SAKMA  aa  respondents  diet  heve 
made  aalea  below  ooat  in  praviotts 
reviews  and/or  the  original  investigation 
of  at  leart  one  doss  or  kind  of 
■aediandiae.  According  to  Tonington 
thora  is  no  reaeon  far  the  Deputment  to 
apply  the  three-mondi  test  to  diese 
coraponiea.  Rather,  Ae  Depotment 
should  immediately  diarqgaid  their 
below-coet  salea  if  they  are  siAatantial. 
i.e.,  if  the  Department'a  ten  percent  teat 
is  met. 

FAG.  SKF,  RHP,  INA,  GMN.  and  Koyo 
■aapond  that  ToRiagtaa'a  poaition  ia 
inconad  and  ahoald  he  reiacted  by  the 
DepartasanL  FAG.  GMN.  INA.  SKF  and 
Koyo  aigna  that  the  axteaded  period  of 
Ume  teat  ia  reqoirad  by  the  atalute  and 
has  haaa  spedfiodly  uphaM  by  the 
courta  (aae,  ToAo  TStatMna  a».  V. 
UnMed  Slates,  It  CTT  ieo,«S7  P.  Sopp. 
1280  (1987)).  FAG,  GMN  and  SKF  abo 
argaa  that  the  dacMona  in  aa 
must  be  beaad  on  ndrstaatial  > 
oa  the  raoorl.  with  tta  ncoid  In  I 
review  baingi 
inptavtouaTi    , , 

fioai  a  preatous  review  pattodTarliiir 
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original  investigation,  cannot  be 
substantial  evidence  during  the  current 
review  period.  FAG.  CAIN,  and  SKF 
note  that  the  adoption  of  Toirington's 
proposal  would  conflict  with  the 
remedial  nature  of  the  dumping  law  by 
Calling  to  account  for  corrective 
measures  that  Bxporten  might  take  with 
regard  to  the  extended-period  rule.  SKF 
also  argues  that  Torrington  confuses  the 
notion  of  "reasonable  grounds  to  believe 
m  sxispect"  sales  below  cost,  whidl  is 
required  to  initiate  a  sales-below-cost 
investigation,  with  the  findings 
necessaiv  to  }ustify  rejection  of  HM 
sales  and  resort  to  constructed  value. 

Department'i  Position:  We  disagree 
with  Torrington.  Section  773(b)(irof  tiie 
Tariff  Act  is  designed  to  ensure  that 
below-cost  sales  are  not  disregarded  if 
these  sales  occurred  over  a  short  period 
of  time  or  resulted  from  normal  business 
practices,  such  as  selling  obsolete  or 
end-of-year  merchandise  at  below-cost 
prices.  Below-cost  sales  in  at  least  three 
months  out  of  the  review  period  is  a 
reasonable  indication  that  sales  below 
COP  are  not  random,  accidental,  or 
sporadic. 

Section  773(b)(1)  does  not  direct  that, 
once  below-cost  sales  are  found  over  an 
extended  period  of  time  in  one  segment 
of  the  proceeding,  the  Department 
should  presume  for  the  other  segments 
of  the  proceeding  that  below  cost  sales 
are  being  made  over  an  extended  period 
of  time.  Since  pricing  practices  may 
change,  what  occurreo  earlier  may  not 
be  relevant  in  the  current  period. 
Calculations  of  antidumping  duties  for  a 
specific  review  period  must  be  based  on 
the  pricing  activities  that  occur  during 
that  review  period.  It  follows  that  each 
element  of  the  Department's  below-cost 
test  must  also  be  based  on  pricing 
activities  from  the  period  being 
reviewed.  Therefore,  we  disagree  with 
Torrington 's  argument  that  since  a 
respondent  sold  below  cost  for  an 
extended  period  of  time  in  a  past 
review/investigation,  the  Department 
should  automatically  assume  that  any 
below-cost  sales  in  the  current  FOR  are 
also  made  over  an  extended  period  of 
time. 

We  agree  with  respondents  that 
relying  on  prior  periods  to  satisfy  the 
extendfed  period  of  time  test  for  this  and 
all  future  reviews  would  not  accoimt  for 
corrective  meastires  that  exporters  might 
take  regarding  their  HM  pricing 
practices. 

B.  Research  and  Development 

Comment  2:  Torrington  claims  that 
the  Department  should  treat  INA's 
research  and  development  (R&D)  costs 
as  a  COM  expense  and  not  as  an  indirect 
selling  expense.  Torrington  argues  that. 


since  respondent  is  unable  to  separate 
product-specific,  product-line,  and 
general  RftD,  all  R&D  should  be  treated 
as  a  fabrication  cost  See  AFBs  II.  57  FR 
at  28416  and  Final  Determination  of 
Sales  At  Less  Than  Fair  Value;  Erasable 
Programmable  Read  Only  Memories 
(EPRC^fS)  From  Japan,  51  FR  39680, 
39682  (1986).  Petitions  further  argues 
that  RftD  is  not  a  selling  expense  Init 
either  a  fabrication  cost  at  a  G*A 
expense  depending  on  whether  the  RAD 
expenditures  are  product-spedfic  or 
general  in  nature.  Torrington  daims  that 
INA  should  be  capable  of  identifying 
specific  R&D  expenditures  and  reporting 
them  accordingly.  Torrington  concludes 
that  the  Department  should  apply  a  BIA 
rate  with  respect  to  INA's  R&D  expense. 

INA  responds  that  the  Department's 
questionnaire  instructs  respondents  to 
classify  R&D  costs  as  indirect  selling 
expenses  for  purposes  of  calculating 
U.S.  price  and  FMV,  and  as  G&A  for 
purposes  of  calculating  CV.  INA  further 
notes  that  based  on  the  verification  in 
the  second  review,  the  Department 
reclassified  INA's  R&D  costs  from 
indirect  selling  expenses  to  general 
administrative  expenses. 

Department's  Position:  Since  INA's 
R&D  expenditvues  were  general  in 
nature,  we  do  not  consider  these 
expenses  to  be  part  of  the  COM  for 
specific  products.  Therefore,  for  the 
purposes  of  CV,  we  treated  these 
expenses  as  general  administrative 
expenses. 

Comment  3:  Torrington  claims  that 
the  Department  should  reject  FAG- 
Italy's  reported  R&D  amounts  because 
they  were  calculated  on  a  product-line, 
rather  than  a  product-spedfic,  basis. 
Torrington  also  argues  that  the  reported 
general  R&D  costs  should  have  boon 
classified  as  part  of  COM  rather  than  as 
an  element  of  G&A  in  the  calculation  of 
COP  and  CV. 

In  rebuttal,  FAG-Italy  maintains  that 
the  record  is  dear  that  produd-line  R&D 
ratios  could  not  be  calculated  on  a 
product-spedfic  basis  and  that  general 
R&D  costs  were  properly  included  as  an 
element  of  G&A  expense. 

Department's  Position:  We  disagree 
with  Torrington.  In  oiu*  supplemental 
questionnaire  to  Section  D,  we  asked 
FAG-Italy  whether  it  could  allocate 
R&D  expenses  on  a  product-specific 
basts.  FAG-4taly  stated  that  it  could  not, 
as  its  cost  accounting  system  did  not 
track  R&D  activities  on  a  produd- 
spedfic  or  class  or  kind  basis.  In  lieu  of 
a  nrodud-spedfic  allocation,  it 
allocated  R&D  expenses  over  all  roller 
bearing  products  in  proportion  to  their 
cost  of  goods  sold.  Because  this  product- 
line  methodology  is  reasonable  and 
consistent  with  FAG-Italy's  normal 


accounting  system,  we  have  no  basis  for 
rejecting  FAG-Iuly's  product-line 
reporting  of  R&D  expmises. 

We  disagree  also  with  Torrington's 
su^estion  that  it  was  improper  to 
indude  general  R&D  expenses  as  an 
element  of  G&A  vfheia  calculating  OOP 
and  CV.  We  note  that,  in  our 
questionnaire,  we  spedfically  instructed 
respondents  to  allocate  R&D  that  was 
not  related  to  a  spedfic  produd  or 
produd  line  to  all  products  of  the 
company  and  to  indude  it  in  G&A. 
Therefore,  it  would  be  inappropriate  to 
reallocate  general  R&D  expenses  to 
COM,  as  suggested  by  Torrington. 

Comment  4:  Torrington  argues  that 
RHP's  general  R&D  costs  should  be 
redassified  as  fabrication  costs  because 
it  is  highly  unlikely  that  RHP  incun 
only  general  R&D  costs,  as  all  products 
incur  spedfic  R&D  costs.  Torrington 
further  argues  that  NSK-£urope's  1991 
annual  report  shows  that  produd- 
spedfic  R&D  costs  are  incurred  in  the 
European  Research  Center  ("ERC"). 
Torrington  asserts  that  RHP  has  not 
dearly  shown  that  none  of  the  ERC's 
projects  affeded,  or  was  related  to,  sales 
during  fhe  FOR.  Therefore,  Torrington 
asks  that  RHP's  R&D  cosU  be  attributed 
to  cost  of  manufadure. 

RHP  responds  that  Torrington's 
allegations  are  unsupported  by  the 
record.  According  to  RHP,  NSK- 
Europe's  annual  report  shows  only  that 
the  ERC  was  expeded  to  do  general 
bearing  research  that  would  benefit  the 
aerospace  industry  and  that  the  ERC's 
efforts  would  be  to  the  general  benefit 
of  the  companies  partidpating  in  its 
operation.  Finally,  RHP  argues  that  the 
□IC  did  not  begin  operating  until  the 
end  of  February  1992,  only  two  months 
before  the  end  of  the  FOR.  and  therefore 
had  no  effed  on  RHP's  sales  during  the 
FOR, 

Department's  Position:  We  agree  with 
RHP.  Nothing  on  the  record  indicates 
that  RHP's  R&D  expenses  should  be 
reclassified,  and  we  are  satisfied  that  the 
ERC's  activities  did  not  have  an  impad 
on  sales  during  the  FOR.  Therefore,  we 
accepted  RHP's  R&D  as  a  general 
expense  for  this  review. 

C.  Profit  for  Construded  Value 

Comment  5:  Torrington  maintains  that 
the  statutory  provisions  that  apply  to 
foreign  market  value  are  applicable 
regardless  of  whether  HM  price,  third 
country  price,  or  construded  value  is 
the  basis  for  foreign  market  value.  As 
such,  the  statute  requires  that  sales 
below  cost  must  be  disregarded  in  the 
determination  of  construded  value. 
Torrington  states  that  by  including 
below-cost  sales  in  its  calculation  of  the 
profit  amount  of  construded  value,  the 
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sales,  but  using  than  la 

foreign  marUt  walu*.  Taniiigtoii 
cootaiads  that  if  Mich  aalaa  wara 
properly  "(tiwagarded."  mnstnirtod 
value  profit  would  be  TutrMlatsd  haaed 
oafar  on  sales  abo«»  OQst 

Torringlon  ai^uaa  that,  while  the 
original  intent  of  Congress  in  the  below- 
cost  provisioas  of  the  statute  was  to 
prevent  foreign  producers  iraiu  lowering 
their  HM  prices  to  '^^y'tt  Atrnpii^ 
the  Depertmenfs  methodolc^.  which 
inrludes  the  below-oost  salse  in  the 
calculation  of  profit  far  coaatructad 
value,  provides  "an  obvious  incentive  to 
miniadae  coBstmcted  value"  by  ueii^ 
below-ooet  sales  in  the  profit 
cakailatioBs,  with  raapondeata  often 
obtaining  the  statutory  minMniii^  profit 
of  eight  peecent. 

Torrington  contends  that  the 
axpression  "ordinary  course  of  tiade"  as 
defined  in  19  IJSJl  lfi77(lS)  "'parallela 
19  U^C.  1677(b)  (quoted  smpml  which 
indioatea  that  below-caet  salv  are  not  to 
be  considered  'notnul'  salea  (l«..  aalea 
in  the 'Bonad  course  of  txade')."  Since 
"sales  eutaide  the  'normal  covae  of 
trade'  are  aaies  outside  the  'eidinary 
course  of  trade/"  Torrington  arguee  that 
"below-cost  sales  nuast  ba  disragoded 
in  celcnlating  'compacted  vahw'  pralit. 
when  asade  in  aubetential  <|uantitiae 
over  an  extaBdad  period  of  tima." 
Torrington  ftirtfaer  points  out  thet  the 
United  States  has  taken  this  poeition  in 
the  frsmewoA  of  the  Genesaf  Agreement 
on  Tarifii  and  Trade  (GATT).  Ako  the 
doesestic  statutes  of  the  Europeen 
Community,  Canada,  and  Auetnlia  also 
reflect  this  understanding. 

Ra^xmdaots  ouuntain  that  it  would 
be  incorrect  for  the  Depaitmeot  to 
disreiaanl  below-oost  sales  in  the 
calculation  of  constructed  value 
because: 

(1)  This  position  is  not  supported  by 
a  proper  reading  of  the  statute; 

(2)  The  international  agreements  and 
foreign  legal  determioations  refiarred  to 
by  Torrington  do  not  support  its 
argiunent  and  are  not  rMevant  to  the 
administration  of  the  U.S.  antidumpiag 
law;  and 

(3)  This  position  would  impose  an 
immense  logisticel  bwden  on  both  the 
respondents  and  the  Department. 

Deparimeats  PosMioa:  We  disegree 
with  Torrin^on's  contention  that  the 
calculation  of  profit  should  be  bued 
only  on  sales  that  are  priced  above  the 
cost  of  production.  Section  773ieMlKB) 
of  the  Tariff  Act  apeci&^y  imposes  a 
variety  of  requirements  on  the 
calculation  of  profit  in  determinii^ 
construded  value.  Namely,  the  profit 
should  be  equal  to  that  usually  ■aflar^ 
in  sales:  (1)  Of  the  aaae  general  deas  or 


lini  nf  nssmhandisa.  (T) 
produoanfai  the  co— tty  ^ 
(3)  la  the  usual  comnenial 
■Bd  (4J  in  the  ordmary  oouraa  of  taada. 
Thns.  the  statute  doea  not  explidtly 
provide  thet  below-coat  sake  be 
disregarded  in  the  calculatiaa  of  profit 
The  detailed  nature  of  thia  suh-aection 
suggestt  that  any  requirement 
coBceming  the  exclusion  of  below-ooat 
sales  in  the  cakuiatioa  of  profit  for 
conatnictod  vakie  «irouU  be  axpUcitiy 
included  in  this  provision.  Aoccrdii^iy, 
it  would  be  inappropriate  for  the 
Depertment  to  reed  tuck  •  raqoiramant 
into  the  statute. 

It  would  be  aifliilarly  Inappropriate  to 
hold  that  sales  below  coat  ai* 
autoaaaticaily  otttaide  the  ofdiBaiy 
course  of  trade.  When  CV  is  oaed  as  &e 
basie  far  FMV,  tike  Depertaaaot  ia 
required  to  ceirulate  profit  based  oa 
sales  of  HMrrhimdise  that  ate,  jaterafig, 
made  in  dit  ordinary  oouraa  of  trade. 
Contmy  to  Torrington 'a  assart  h  an. 
however,  in  the  definition  of  "oidiaay 
course  of  trade."  section  771(15|  of  the 
Tariff  Act  doea  not  exclude  or  evea 
mention  sales  below-coat: 

The  tenn  'ordinary  oobtm  Of  trade'  means 
the  ooaditioat  and  pracHoes  wWdi.  Hare 
reaaonabk  tiew  prior  to  the  eRpertaOoB  of 
the  mercfaendiae  tvbich  is  tke  sehject  ef  ea 
investigitiae,  have  bsea  aermal  to  tha  toda 
under  onaadaration  with  raapect  to 
merchandiM  of  the  aame  ciasa  or  Und 

Thus,  ahhottgfa  the  Depertmaat  ia 
required  to  calculate  profit  for 
conatiULted  value  besed  on  sabs  faa  the 
ordinary  course  of  trade,  tUs 
requirenent  does  not  necessitate  die 
exdaeian  of  below-cost  salea  n  this 
calcafaftion. 

Finally,  section  7730>)  of  die  Tariff 
Act,  which  requires  the  Department  to 
disregard  certain  sales  below  the  cost  of 
production  in  the  calcvdation  of  FMV, 
suggests  that  below-cost  sales  perse  are 
not  outside  the  ordinary  course  of  trade. 
Net  only  are  sales  below  the  cost  of 
production  not  defined  as  outside  the 
ordinary  course  of  trade,  but  an 
interpretation  that  "outside  the  ordinary 
course  of  trade"  automatically  includes 
beiow-cost  sales  would  make  the  below- 
cost  proviaion,  wherein  sales  below-cost 
may  be  disregarded  miy  if  certain 
conditions  are  satisfied,  entirely 
unnecessary.  Thus,  there  ia  no  theory 
with  respect  to  "ordinary  course  of 
trade"  that  is  both  ocmsistant  with  the 
various  references  to  "aFdinai7  course 
of  trade"  in  the  statute  and  that  requires 
the  Department  to  bese  the  calculation 
of  profit  only  on  sales  rinve  the  coat  of 
production.  Torringtoo's  references  to 
the  legislative  history  of  the  Trade  Act 
in  support  of  its  position  to  dM  contrary 
are  unpersoasive.  and  rafareaces  to 


GATT  aa  weU  ea  to  GaaM»en, 
Atistnlian.  and  EXI  law  GBiHiot  be 
considered  in  Kgfat  of  the  darity  of  our 
stalMtanr  feancwoiiE  on  tiiis  isaue. 
ConsemMBtly.  we  have  continned  our 
Bormat  practice  of  using  the  greelei  of 
the  rate  of  profit  provided  in  the 
re^oase  or  tfie  etMutory  ei^t  percent 
Bdniotum. 

Gomment  S:  Tonington  contends  that, 
if  the  Depertment  does  not  calculate 
prefit  for  CV  baaed  only  on  sales  above 
the  cost  of  production,  it  ^ould  use  a 
profit  rale  besed  en  all  repotted  HM 
sales  rather  tiran  the  statutory  ndnimom 
of  eight  percent  reported  by  certain 
companies. 

Deportme/if 's  Position:  We  disa^ee 
with  petitioner  that  r^orted  sales  in 
this  case  would  be  the  appropriate 
foundation  for  a  profit  rate  in  our 
calculation  of  constructed  value. 
Section  773(e)(lJ(B)  of  the  Tariff  Ad 
directs  us  to  use  profit  equal  to  that 
usually  reflected  in  sales  of  the  •»**\9 
general  class  or  kind  of  merchandise. 
However,  we  requested  that  all 
respondents  report  only  sales  of  aucb  or 
similar  DMrchandiaeu  and  NSK.  FAG- 
Italy.  FAG-UC  and  INA-Geimany 
reported  only  thoaa  sales.  We  do  not 
believe  that  the  profit  on  the  salea  of 
such  or  similar  merchandise  can  ba 
presumed  to  be  r^uesentative  of  the 
profit  for  the  general  daas  or  kind  of 
merchandise.  Instead  of  calcufeti^g 
profit  only  oa  such  or  similar 
merchandise,  we  calculated  profit  based 
on  the  class  or  kind.  Because  the  fuofit 
we  calculated  for  NSK.  FAG-4tely. 
FAG-UK.  and  INA-Germany  was  less 
than  eight  percent,  we  have  uaed  the 
statutory  """'q^uni  of  eight  pefoent 

Commemt  7:  RHP-UK  claiau  that  due 
to  a  clerical  wror  it  reported  to  its 
questionnaire  responae  profit  levels  far 
certain  transactions  that  greatly 
exceeded  the  eight  percent  statutory 
minimum.  RHP-UK  contends  1^  a 
raWew  of  the  record  indicates  that  these 
profit  rates  are  "clearly  erroneous."  and 
that  the  actual  profit  rates  are  below  die 
eight  peecent  zniaimusa. 

Torrington  argues  that  RHP  failed  to 
provide  any  demonstration  that  its 
profit  QB  HM  sales  was  less  than  tin 
eight-percent  statutory  nunimion. 
Torrington  claims  that  evidence  of 
reooni  sugge^  that  RHP  may  have 
understated  its  average  profit  Federal- 
Mogul  argues  that  the  existence  of  an 
error  must  be  so  obvious  from  the 
evidence  of  record  that  failure  to  correct 
it  coBstitiitas  an  ^usa  of  discreUon. 
Federal-Mogai  ooateads  Aat  KHFs 
aUagad  arrar  is  aot  at  eii  obvioos  on  dris 
caoaed  and  therafoM  should  not  be 
oanootad. 


UMI 
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Department's  Position:  We  agree  mth 
Federai-Mogul  end  Torrinstao.  The 
record  does  not  establishthat  RHP's 
profit  is  "clearly  enoneous,"  and  RHP 
did  not  attempt  to  correct  its  data  in  a 
timely  manner.  Therefore,  we  have  not 
changed  RHP's  reported  profit  levels. 
Comment  8:  Torrington  argues  that 
while  NMB/Pelmec  calculated  separate 
profits  for  NMB-made  models  and 
Pelmec-made  models,  the  Department 
should  use  instead  the  average  profit 
earned  by  NMB/Pelmec  on  unrelated- 
party  sales  to  calculate  CV.  Citing  to  19 
U.S.C.  1677b(e)(l),  Torrington  contmids 
that  the  statute  contemplates  a  single 
average  profit  based  on  respondent's 
earnings  on  the  "same  general  class  or 
kind"  of  merchandise. 

NMB/Pelmec  argues  that  the  statute 
does  not  require  that  the  same  average 
profit  value  be  applied  to  all  models 
under  review.  In  NMB/Pelmec 's  view, 
there  is  no  statutory  authority  requiring 
the  use  of  a  single  average  profit  for  all 
CV  models.  NMB/Pelmec  maintains  that 
the  statute  merely  prohibits  the  use  of 
a  profit  value  derived  from  products  not 
of  the  "same  class  or  kind  as  the  U.S. 
models  under  consideration."  Citing 
Color  Television  Receivers  from 
Taiwan;  Final  Detwrnination  of  Sales  at 
Less  than  Fair  Value.  49  FR  7628  (March 
1. 1984).  NMB/Pelmec  states  that  the 
Department  requires  an  exact 
measiuement  of  a  company's  CV  for 
each  model  under  consideration.  NMB/ 
Pelmec  aiigues  that  the  Department  does 
not  apply  a  single  average  cost  of 
manufacturing  to  each  CV  model.  The 
manufacturing  costs  used  fcM-  CV  are 
model-specific.  Therefore,  profits  that 
are  obtained  by  subtracting  costs  from 
revenue  should  also  be  mmiel-specifk:. 

NMB/Pehnec  ftirther  states  that  the 
language  of  19  U.S.C  1677b(eKl  )(B) 
regarding  "sales  of  merchandise  of  the 
same  general  class  or  kind  as  the 
merchandise  under  consideration" 
should  not  be  interpreted  to  require  a 
single  general  expense  and  profit  value 
for  all  models,  especially  since  NMB/ 
Pelmec  keeps  its  books  in  a  manner  that 
provides  greater  specificity  than  the 
class  or  kind  level. 

Department's  Position:  We  disagree 
with  NMB/Pehnec's  assertion  that  19 
U.S.C  1677b(eKl)(B)  permits  the 
calculation  of  profit  for  CV  on  a  model- 
specific  basis.  Our  interpretation  of  the 
words  "same  genmal  class  or  kind"  is 
much  broader  and,  in  the  case  of  NMB/ 
Pelmec.  covers  all  subiect  ball  bearings. 
The  fact  that  NMB/Pelmec's  accounting 
records  allow  it  to  provide  greater 
specificity  than  the  general  class  or  kind 
level  is  irrelevant 

While  %re  agree  that  Torrington's 
suggestion  that  profit  could  be 


calculated  on  the  same  general  class  or 
kind,  we  disagree  that  only  profit  on 
unrelated  party  sales  should  be  used. 
For  reasons  similar  to  those  for  which 
we  include  below-cost  sales  in  the  profit 
calculation,  we  have  included  NMB/ 
Pelmec's  Thai  sales  to  related  parties  in 
the  profit  calculation.  (See  Comment  4 
in  Section  B:  Profit  fw  Constructed 
Value.) 

D.  Related  Party  Inputs 

Comment  9:  Torrington  argues  that  in 
accordance  with  19  U.S.C  1677b(e)(3), 
transfer  prices  for  certain  parts  and  balls 
submitted  by  NMB/Pelmec-Thailand 
and  NMB/Pelmec-Singapore  for  use  in 
the  calculation  of  constructed  value 
should  be  rejected.  Torrington  asserts 
that  the  Department  shoiild  use  the  cost 
of  manufacturing  those  parts  and  balls 
to  determine  constructed  value  for  all 
bearings  incorporating  the  balls  and 
parts  in  question.  Torrington  also  argues 
that  NMB/Pelmec's  demonstration  of 
arm's-length  prices  for  machinery, 
equipment,  and  tooling  and  dies 
purchased  frtun  related  parties  is 
inadequate.  Torrington  contends  that 
NMB/Pelmec's  demonstration  of  overall 
profitabilitv  by  its  related  supplier  does 
not  prove  that  the  equipment  sold  to 
NMB/Pelmec  was  at  arm's  length. 
Torrington  ai^gues  that  the  Department 
should  reject  the  transfer  prices  and 
instead  use  the  highest  price  found  for 
equipment  purchases  from  unrelated 
parties  as  BIA  for  these  final  results. 

NMB/Pelmec  responds  that  its 
transfer  prices  reflect  market  prices. 
NMB/Pelmec  contends  that,  even 
though  certain  prices  were  below  cost, 
its  questionnaire  response  clearly 
demonstrates  that  the  transfer  price  of 
parts  purchased  fit>m  related  parties  as 
a  whole  exceeded  their  total  cost  of 
production.  NMB/Pelmec  notes  that  the 
Department  has  accepted  its  transfer 
prices  for  components  during  the 
original  fair  value  investigation  and 
each  subsequent  review.  According  to 
'NMB/Pelmec  these  prices  were 
extensively  reviewed  and  confirmed  at 
multiple  on-site  verifications.  NMB/ 
Pelmec  further  states  that  the 
Department  has  also  investigated  and 
confirmed  in  previous  reviews  that  the 
price  of  equipment  purchased  from 
related  parties  was  above  cost.  In  each 
case,  and  in  the  present  review,  NMB/ 
Pelmec  claims  that  it  provided  data  to 
the  Department  indicating  that  its 
related  party  recovered  all  costs  and 
earned  a  profit.  NMB/Pelmec  claims 
that  Torrington's  argument  on  overall 
profitability  does  not  apply  to  this  case 
since  the  fuofit  realized  was  made  on 
the  particular  products  sold. 


Department's  Position. :  We  agree  in 
part  with  NMB/Pelmec  Thai  and  NMB/ 
Pelmec  Singapore.  Regarding 
machinery,  equipment,  tooling,  and  dies 
purchased  from  related  parties,  we  find 
that  the  information  in  the  record  is 
sufficient  to  conclude  that  the  transfer 
prices  reported  by  respondents  were  in 
excess  of  the  cost  of  production. 
Specifically.  NMB/Pelmec  Thai  and 
NMB/Pelmec  Singapore  provided 
financial  statements  from  related 
suppliere  that  pertained  specifically  to 
the  equipment  at  issue.  Further,  the 
suppliers  at  issue  sold  only  to 
respondents  and  other  membere  of  the 
Minebea  Group,  which  is  the  parent 
company  of  respondents.  Therefore,  we 
conclude  that  it  is  reasonable  for  us  to 
rely  on  the  financial  statements  that 
respondents  provided  as  the  basis  for 
our  conclusion  that  NMB/Pelmec  Thai 
and  NMB/Pelmec  Singapore  pim:hased 
equipment  from  related  suppliers  at 
prices  that  were  not  below  CXJP.  As 
NMB  could  not  provide  information 
concerning  arm's-length  prices  for  these 
inputs,  we  used  the  transfer  prices  in 
our  calculation  of  CV. 

We  were  also  able  to  use  the 
information  respondents  provided  to 
analyze  whether  the  transfer  prices  paid 
for  bearing  parts  were  above  cost.  For 
eadi  type  of  part  purchased,  we 
compared  transfer  prices  to  the  cost  of 
the  part.  When  we  found  that  transfer 
prices  were  not  above  cost,  we  made 
upward  adjustments  to  transfer  prices  to 
that  they  reflected  actual  costs.  For  CV. 
the  respondents  also  showed,  where 
possible,  that  the  transfer  prices  were 
arm's-length  prices.  Where  parts 
purchased  from  related  parties  were  not 
also  purchased  from  unrelated  parties, 
we  used  the  higher  of  the  transfer  price 
or  the  cost  of  production  of  the  input. 
Because  we  were  able  to  use 
respondents'  data  to  revise  our 
calculations,  we  conclude  that  the 
application  of  BtA  is  not  warranted  in 
this  instance. 

Comment  10:  Torrington  asserts  that 
NSK  failed  to  establish  that  either 
transfer  prices  paid  to  related  suppiien 
for  components,  or  prices  paid  to  related 
subcontractors  for  processing,  were  at 
arm's  length.  Torrington  claims  that, 
according  to  19  U.S.C.  1677b(e)(3),  if 
NSK  could  not  provide  prices  paid  for 
identical  or  comparable  material  or 
labor  inputs  from  unrelated  suppliere, 
NSK  should  have  supplied  cost 
information.  Torrington  argues  that 
because  NSK  failed  to  report  cost  data, 
the  Department  must  resort  to  BIA  for 
these  final  results. 

NSK  responds  that,  contrary  to 
Torrington's  assertion,  the  Department 
is  not  required  by  law  to  reject  material 
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transfBT  prices  and  lubcoDtnctor 
procMsing  costs  rapoited  by  NSK. 
According  to  NSK.  section  773(e)(2)  of 
the  Tariff  Act  indicates  that  the 
Department  may  disregard  any 
transactions  between  related  parties  for 
purpoaes  of  calculating  constructed 
value,  but  it  does  not  have  to  reject 
them.  19  U.S.C  1677b(e)(2):  19  CFR 
353.50(c). 

NSK  notes  that  verifications 
conducted  in  the  Tapered  Roller 
Bearings  proceedings  found  that  NSK's 
transactions  with  its  related  affiliates 
occurred  at  arm's  length.  NSK  further 
argues  that  Japanese  Uw  prohibits  a 
parent  company  from  setting 
unreasonably  low  prices  wiUi  its  related 
subcontractor/  suppliers.  NSK  notes  that 
it  submitted  to  the  Department  selected 
pages  of  the  results  of  investigations  that 
confirm  that  NSK  adheres  to  Uiis 
Japanese  law.  NSK  also  notes  that  the 
evidence  on  the  record  demonstrates 
that  NSK's  related  suppliers  were 
profitable  during  the  period  of  review. 
Noting  that  it  caimot  compare  the 
compcments  purchased  from  both 
related  and  unrelated  parties  because  it 
seldom  purchases  identical  components 
from  both  related  and  unrelated 
suppliers.  NSK  claims  that  it  has 
responded  to  the  Department's  transfer 
price  question  to  the  best  of  its  abilities. 

NSk  contends  that  since  there  are  no 
reasonable  grounds  for  the  Department 
to  believe  that  the  transfer  price 
reported  is  less  than  t^  cost  of 
production.  NSK  is  not  required  to 
report  such  cost  data.  According  to 
NSK.  section  773(e)(3)  of  the  Tariff  Act 
provides  that  the  Department  may 
determine  the  value  of  a  ma)or  input 
utilizing  BIA  only  if  it  "has  reasonable 
grounds  to  believe  or  suspect  that  an 
amount  represented  as  the  value  of  such 
input  is  less  than  the  costs  of 
production  of  such  input."  19  U.S.C 
1677b(e)(3).  Since  Torrington  failed  to 
make  such  an  allegation  and  the 
Department  nevw  initiated  such  an 
investigation,  NSK  argues  that  it  cannot 
be  held  at  fault  if  it  did  not  report  coat 
information  for  related  subcontractors. 

Torrington.  arguing  that  NSK's 
compliance  with  Japanese  law  is 
irrslevant.  claims  that  the  standard  set 
by  Japanese  law  is  not  sufficiently 
similar  to  the  U.S.  standard  to  sup{)ort 
any  Department  determination  of  arm's- 
length  prices. 

Department's  Position:  We  agree  with 
Torrington.  Despite  our  requests  in  the 
initial  and  supplemental  questionnaires, 
NSK  failed  to  provide  either  purchase 
prices  from  unrelated  parties  that  we 
could  have  used  to  determine  whether 
the  transfer  prices  that  NSK  paid  to 
related  patties  for  inputs  were  at  arm's 


length  or  cost  of  production  data  to 
demonstrate  that  the  transfer  prices 
were  not  less  than  COP.  Further,  the 
standard  established  by  Japanese  law  is 
not  sufficiently  similar  to  that 
established  in  section  773(e)(2)  of  the 
Tariff  Act  for  us  to  rely  on  NSK's 
compliance  with  that  law  as  evidence 
that  transfer  prices  paid  by  NSK  are 
arm's-length  prices.  Therefore,  we 
determine  that  NSK's  CV  data  do  not 
provide  a  reliable  basis  for  FMV.  As  a 
result,  we  have  used  second  tier  BIA  to 
determine  the  dumping  margins  for 
those  U.S.  sales  for  wdiidb  CV  would 
have  been  used  as  FMV. 

Comment  1 1:  Torrington  asserts  that 
the  Department  should  correct  several 
discrepancies  in  material  costs  that  were 
noted  on  two  pages  of  NPBS' 
verification  report. 

NPBS  states  that  the  discrepancies  in 
materials  costs  that  were  noted  at 
verification  were  very  small  in  both 
number  and  magnitude,  underscoring 
the  high  degree  of  accuracy  of  NPBS' 
response. 

Department's  Position:  For  these  final 
results  we  have  adjusted  NPBS' 
submitted  materials  cost  to  account  for 
all  discrepancies  noted  at  verification. 

Comment  12:  Torrington  alleges  that 
NPBS'  explanation  of  how  it  calculated 
its  total  costs  of  materials  purchased 
from  unrelated  suppliers  is  practically 
incomprehensible.  Torrington  argues 
that  in  the  absence  of  supplemental 
findings  at  verification,  the  Department 
should  reject  this  segment  of  the 
response  in  favor  of  BIA. 

NPBS  and  Emerson  respond  that  the 
verification  report  is  highly  favorable 
and  note  only  a  few  exceedingly  small 
discrepancies  regarding  the  cost  of 
materials  purchased  from  unrelated 
suppliers. 

uepartment's  Position:  We  disagree 
with  Torrington.  Since  we  confirmed  at 
verification  that  NPBS  accurately 
reported  its  material  costs,  with  the 
exception  of  minor  discrepancies  that 
we  have  corrected,  we  have  accepted 
this  information  for  these  final  results. 

Comment  13:  Torrington  asserts  that 
NPBS  failed  to  establish  that  the  average 
transfer  prices  paid  to  related  suppliers 
were  arm's  length.  Consequently, 
Torrington  argues,  if  NPBS  was  unable 
to  isolate  prices  paid  for  identical  or 
comparable  material  inputs  from 
unrelated  suppliers,  NPBS  should  have 
supplied  cost  information.  Because 
NPBS  failed  to  report  cost  of  production 
data  for  related-party  components,  the 
Department  should  resort  to  BIA  fbr 
these  final  results. 

NPBS  responds  that  the  verification 
report  dearly  states  that  "The  housing 
coats  from  the  unrelated  supplier  is  (sic] 


substantially  less  than  the  charges  to 
NPB(S]  for  the  purchase  of  identical 
housings  from  the  related  supplier". 
EPT  responds  that  to  the  extent  that  any 
changes  are  made  to  NPBS'  submission, 
they  should  be  limited  to  those 
described  in  the  verification  report. 

Department's  Position:  We  disagree 
with  Torrington.  While  we  determined 
there  were  discrepancies  in  the  reported 
costs  of  suppliers  (see  Comment  12 
above),  we  verified  that  NPBS' 
purchases  fit>m  related  suppliers  were  at 
arm's  length  and  therefore  accepted 
them  for  these  final  results. 

Comment  14:  Torrington  claims  that 
since  NPBS  knew  it  was  likely  that  the 
Department  would  request  information 
on  the  total  quantity  of  parts  purchased 
from  unrelated  suppliers,  it  was 
incumbent  upon  NPBS  to  retain  this 
information  in  its  records.  Torrington 
notes  that  NPBS  has  not  explained  why 
its  daily  production  reports  would  not 
include  such  information.  Torrington 
requests  that,  because  the  verification 
repoTi  reveals  that  the  reported  data  for 
baiise  grindings  by  related  parties 
reduced  subcontracting  costs;  the 
Department  should  adjust  NPBS' 
subcontractor  costs  in  the  manner 
suggested  in  the  verification  report. 

NPBS  responds  that  the  cost  of 
finished  or  semifinished  parts  was 
established  by  reference  to  vendor 
invoices,  as  noted  in  the  verification 
report.  NPBS  states  that  it  believes  that 
its  reported  prices  for  base  grindings 
charged  by  related  parties  are  fair  and 
accurate.  Emerson  notes  that  NPBS' 
material  costs  were  successfully  verified 
by  the  Department. 

Department's  Position:  We  agree  with 
Torrington  in  part.  Since  the  reported 
data  for  base  grindings  by  related  parties 
reduced  subcontracting  costs,  we  have 
made  the  appropriate  adjustments  for 
these  final  results.  However,  we 
confirmed  at  verification  the  reliability 
of  NPBS'  cost  of  finished  and 
semifinished  parts  and  are  therefore 
accepting  this  information  for  these 
final  results. 

Comment  15:  Torrington  contends 
that  section  773(e)(2)  of  the  Tariff  Act 
instructs  the  Department  to  disregard 
transfer  prices  for  calculating 
constructed  value  if  they  do  not  "fairly 
reflect  the  amount  usually  reflected  in 
the  sales  in  the  market  *  *  *"  i.e.,  in 
arm's-length  transactions.  Torrington 
claims  that  the  statute  specifically  states 
that  where  related-party  transactions  are 
the  source  of  any  portion  of  the  CV 
calculation,  and  no  other  transactions 
are  available,  the  determination  of  the 
value  of  that  portion  of  the  CV 
calculation  "shall  be  based  on  the 
evidence  available"  of  an  unrelated 
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party  price.  19  U.S.C  1677b(^2). 
Torrington  contends  that  wliile  die 
foregoing  is  die  general  rule,  diere  is  a 
special  rale  for  "majOT  input(s)"  in 
1677b(eM3)  diat  provides  diet  if  die 
Departanent  has  grounds  to  believe  that 
the  transfer  price  of  such  an  input  is  less 
than  cost  of  productifm.  the  agency 
"may  determine  the  value  of  the  major 
input  on  the  basis  of  the  best  evidsnoe 
svaiUile  regarding  such  coat  of 
production  if  such  costs  are  greater  *>Mm 
the  amount  that  woiild  be  determined 
(under  the  general  rule)." 

Tonington  contends  that  these 
provisicHis,  taken  together,  require 
respondents  to  supply,  in  all  related- 
party  input  situations  (i)  transfer  prices. 
(11)  prices  of  sales  to  unrelated  buy«s. 
and  (Hi)  in  the  case  of  maior  inputs, 
relevant  costs  of  production  as  welL 
Torrington  argues  that  it  is  simply 
inadequate  for  any  respondent 
unilaterally  to  select  which  of  this  data 
it  will  submit. 

Torrington  ai^gues  that  in  the  case  of 
FAG-Italy,  which  obtained  components 
from  FAG-Germany  for  further 
manufacturing  in  Italy,  and  SKF.  which 
purchased  inputs  from  Ovako.  COP  was 
inappropriately  submitted  wiUiout 
additional  information  documenting 
transfer  prices  for  major  inputs  or  an 
arm's-length  price  to  an  unrelated 
buyer.  Torrington  aigues  that  since  COP 
data  does  not  include  profit,  the 
reported  costs  might  therefore  be 
substantially  less  than  either  transfer  or 
arm's-length  prices.  Torrington  asserts 
that  the  Department  should  base  the 
value  of  all  major  Inputs  on  the  best 
information  available  of  what  an 
imrelated  party  would  charge  for  such 
inputs.  19  U.S.C.  1677b(e)(2).  At  die 
least,  Torrington  argues,  the  Department 
should  use  the  cost  of  production  plus 
profit.  While  Torrington  recognizes  that 
the  questionnaire  did  not  require  this 
information,  Twrington  argues  that  the 
Department  should  require  that  the 
respondents  immediately  make  the 
appropriate  showings  or  the  Department 
must  resort  to  BIA  for  FAG  and  SKF's 
material  costs. 

In  addition,  because  SKF  felled  to 
support  its  claim  that  the  reported  COP 
reflected  fiill  production  costs,  as 
requested  in  tbe  Department's 
deficiency  letter,  and  failed  to  provide 
a  full  breakdown  of  Ovako's  costs,  the 
Department  should  still  resort  to  BIA  for 
SiCF's  material  costs  for  CV  and  COP. 
SKF  contends  that,  because  Ovako 
became  a  wholly-owned  subsidiary  of 
AB  SKF  during  the  third  period  of 
review,  SKF  has  properly  reported  the 
input  cost  of  steel  purchased  from 
Ovako  and  used  in  bearing  manufacture. 
SKF  further  argues  that  because  cost 


was  relied  upon  and  transfer  prices 
were  not  reported  and  are  not  relevant, 
a  comparison  of  transfiar  price  to  GOP  is 
im  warranted. 

FAG  notes  that  in  the  LTFV 
investigation  of  this  proceeding  the 
Department  reiterated  its  consistent 
policy  of  using  actiial  costs  rather  than 
transfer  prices  for  OOP  in  cases  n^ere 
there  is  more  than  a  fifty  percent  direct 
or  indirect  ownership  between  the 
companies.  The  Department  also  found 
that  credible  mariut  prices  for  bearing 
components  could  generally  not  be 
found.  Consequently,  there  were  no 
arm's-length  prices  to  compare  to 
transfer  prices.  Thus,  for  CV  purposes, 
the  Department  used  the  cost  of  the 
components  as  representative  of  their 
value.  FAG  also  notes  that  the 
Department  disagreed  with  Federal- 
Mogul  on  this  same  issue  in  the 
previous  review.  FAG  finally  notes  that 
its  response  was  consistent  with  die 
guidelines  found  in  the  original 
questionnaire. 

Department's  Position:  We  disagree 
with  Torrington  in  part.  The  constructed 
value  related  party  provision  contained 
in  section  773(e)(2)  is  not  directly 
applicable  to  Cost  of  production 
calculations,  because,  by  its  terms,  it 
only  refers  to  constructed  value 
calculations.  Therefore,  the  Department 
bases  its  cost  of  production  calculations 
on  generally  accepted  accounting 
principles  (GAAP).  According  to  these 

f)rinciples,  when  one  company  is  at 
east  50  percent  owned  by  another 
company,  the  costs  are  based  on  the 
consolidated  financial  information  of 
the  two  companies.  Final  Determination 
of  Sales  at  Less  than  Fair  Value,  Certain 
Granite  Products  From  Italy,  53  FR 
27193  auly  19, 1988).  When  this  degree 
of  ownership  exists,  the  transactions  of 
these  companies  are  consolidated  and 
the  costs  of  the  products  sold  to  third 
parties  are  recorded  at  the  actual  costs 
without  intercompany  profit/loss  that 
might  be  included  in  the  transfer  prices 
between  the  companies.  AFBS 
hivestigation  of  SLTFV,  54  FR  18992. 
For  transactions  between  parties  with  a 
lower  ownership  percentage,  the 
transfer  price  could  be  used  to  develop 
the  cost  of  production.  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway,  56  FR  7661,  7670 
(February  25,  !99i). 

When  calculating  constructed  value, 
section  773(e){2}  of  the  Tariff  Act 
authorizes  the  Department  to  disregard 
inputs  from  all  related  suppliers  when 
the  value  of  those  inputs  does  not  fairly 
reflect  the  market  value  (arm's-length 
price)  of  those  inputs  and  base  the  value 
of  the  input  on  the  best  evidence 


available.  In  instances  whera  the 
Department  has  reason  to  believe  that 
the  value  of  a  major  input  is  lass  than 
the  coat  of  productimi.  section  773(eK3) 
authorizes  the  Department  to  determine 
the  value  of  the  major  input  on  the  basis 
of  the  bast  evidence  availabla  regarding 
such  cost  of  production,  if  sudi  coats 
are  greater  than  the  market  value. 

In  accordance  with  the  Department's 
policy,  our  questionnaire  requires  that, 
for  purposes  of  calculating  OOP. 
respondents  submit  the  actual  CXV  of 
all  inputs  purchased  from  suppliers 
with  a  relationship  of  50  percent  or 
greater. 

In  accordance  with  the  statute,  our 
questionnaire  requires  that,  for  purposes 
of  calculating  CV.  all  respondenU 
submit  to  the  Department  the  actual 
transfsr  price  of  all  inputs  purchased 
from  all  related  suppliers.  In  addition, 
the  questionnaire  requires  that 
respondents  demonstrate  that  the  price 
of  such  inputs  are  at  arm's  length  by 
submitting  comparisons  of  identical  or 
similar  inputs  purchased  from  unrelated 
suppliers.  If  comparisons  to  identical  or 
similar  merchandise  are  not  availabla, 
the  questionnaire  then  requires 
respondents  to  provide  the  cost  of 
production  of  the  inputs  supplied  by 
related  parties. 

Because  SKF  and  FAG  have  greater 
than  a  fifty  percent  relationship  to  the 
suppliers  of  the  inputs  in  question, 
these  respondents  properly  submitted 
the  actual  COP  of  the  inputs  for  the 
purposes  of  calculating  COP.  However, 
since  the  statute  requires,  and  the 
questionnaire  requests,  that  the  value  of 
inputs  obtained  from  related  parties  for 
the  calculation  of  CV  be  based  on  arm's- 
length  prices.  FAG  and  SKF  were 
responsible  for  submitting  the  actual 
transfer  price  of  the  inputs  and 
demonstrating  the  arm's-length  nature 
of  that  price.  Because  SKF  and  FAG 
failed  to  do  eithw,  we  have  increased 
their  material  inputs  by  eight  percent, 
the  statutory  minimiun  profit  prescribed 
in  section  773.  as  BIA  for  an  arm's- 
length  transfer  price. 

Comment  76.' Referring  to  19  U.S.C 
1677b(e)(2),  Torrington  argues  diat  the 
loose  balls  purchased  by  RHP  from 
related  party  NSK-AKS  should  be  tested 
for  reliability  against  prices  charged  in 
arm's-length  transactions  in  the  United 
Kingdom.  Torrington  notes  that  RHP  has 
provided  the  transfer  pWces  for  NSK- 
AKS  loose  balls,  but  that  RHP  has  not 
reported  cost  of  production  or  supplied 
prices  charged  to  unrelated  third  parties 
for  these  inputs.  Torrington  contends 
that  RHP  has  not  demonstrated  on  the 
record  that  the  sales  of  loose  balls  were 
made  at  arm's  length.  Therefore, 
Torrington  argues  that  the  Department 
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should  detennins  the  value  of  the  loose 
balls  based  on  an  unrelated  party  price 
in  the  United  Kinsdom  or  based  on  BIA. 

RHP  reep<mds  tnat  it  has  provided  the 
acquisitian  costs  for  the  loose  balls  and 
stated  that  the  purchases  were  at  arm's 
length.  In  addition.  RHP  states  that  it 
has  provided  the  prices  charged  for 
loose  balls  by  an  unrelated  entity  in  a 
foreign  country,  and  that  it  has  utovm 
that  these  prices  were  lower  than  the 
prices  charged  by  NSK-AKS.  RHP 
asserts  that  at  verification  the 
Department  examined  the  pricing 
structure  between  related  and  unrelated 
parties  and  concluded  that  the  prices 
charged  by  NSK  were  within  the  range 
of  prices  charged  by  unrelated 
suppliers.  In  conclusion,  RHP  argues 
that  there  is  no  statutory  requirement 
forcing  the  Department  to  use  BIA  on 
RHP's  purchases  of  loose  balls  from 
NSK-AKS. 

Department's  Position:  Because  we 
found  at  verification  that  the  NSK-AKS 
prices  are  greater  than  the  prices 
charged  for  the  same  loose  balls  by 
RHP's  principal  unrelated  supplier,  we 
have  used  the  reported  transfer  prices 
for  determining  the  value  of  NSK-AKS's 
loose  balls. 

E.  Inventory  Write-off 

Comment  1 7:  Torrington  argues  that 
Koyo's  practice  of  writing  off  damaged 
or  obcolete  finished  goods  and  charging 
the  expense  to  non-operating  expense  is 
inconsistent  with  Departmental 
precedent.  Torrington  states  that,  in 
Certain  All-Terrain  Vehicles  from  Japan, 
54  FR  4S64,  4866  Oanuary  31, 1989),  the 
Department  ruled  that  "the  value  of 
obsolete  inventory  *  •  *  should  be 
allocated  ever  the  period  during  which 
obsolescence  is  assiuned  to  have 
occurred". 

With  respect  to  NSK.  Torrington  also 
argues  that,  while  NSK's  practice  of 
writing  off  obsolete  inventory  every  six 
months  may  be  in  accordance  with 
Japanese  GAAP,  it  is  inconsistent  with 
Departmental  precedent  regarding  cost 
of  production.  See,  e.g.,  AFBs  LTFV 
Investigation,  54  FR  at  19706  (1989). 
Final  Determination  of  Sales  at  LTFV; 
Certain  All-Terrain  Vehicles  from  Japan, 
54  FR  4864,  4866  (January  31. 1989). 
Torrington  asserts  that  NSK's  costs  have 
not  been  included  in  the  cost  of 
maiiutxcturing.  For  the  final  results 
Torrinston  requests  that  the  Department 
iMllocate  these  expenses  in  accordance 
with  its  wrell-established  practice. 

Koyo  claims  that,  in  the  cturent 
review  as  well  as  past  AFB  reviews,  the 
Department  has  accepted  its  write-down 
cost  for  damaged  or  obsolete  finished 
goods  as  a  general  expense  in  its  OOP 
calculatioo.  Koyo  aiguaa  that  although 


UMI 


the  Department  used  a  specific 
methodology  to  address  the  specific 
facts  of  the  Certain  All-Tenain  Vehicles 
case,  that  determination  does  not 
prevent  the  Department  from  treating 
these  costs  in  the  manner  that  it  has 
adopted  in  the  AFB  reviews. 

NSK  argues  that  its  accounting 
adjustment  has  no  beering  m  the  cost  of 
producing  the  merchandise  and  its 
resulting  effect  should  not  be  included 
in  the  cost  of  production  calculation. 
NSK  notes  that,  should  the  Department 
agree  with  Torrington,  it  should  still 
decline  to  make  an  adjustment  to  NSK's 
reported  OOP  on  the  grounds  that  this 
expense  is  de  minimis.  19  CFR 
353.59(a). 

Depaiiment's  Position:  We  view 
losses  on  the  sale  or  disposal  of  fixed 
assets  and  write-do%vns/write-ofEi  of 
inventory  as  a  normal  cost  of 
production.  We  consider  any  income  or 
credits  generated  by  these  transactions 
as  an  offset  against  the  expense  to  arrive 
at  the  actual  cost  incurred  by  the 
company.  AFBs  Investigation  of  SLTFV, 
54  FR  at  19076.  Therefore,  we  have 
accepted  Koyo's  and  NSK's  inventory 
write-off  expenses  in  the  calculation  of 
OOP. 

F.  Depreciation 

Comment  18:  Twrington  argues  that 
the  Department  has  a  consistent  practice 
of  including  depreciation  on  idled 
assets  in  the  OOP  (e.g.,  AFBs 
Investigation  of  SLTFV,  54  FR  at  19074: 
Television  Receivers.  Monochrome  and 
Color,  from  Japan,  56  FR  5392.  5394 
(February  11, 1991)  and  should 
therefore  adjust  NTN's  and  NSK's 
reported  COP  for  depreciation  on  idle 
equipment.  Torrington  argues  that, 
because  NSK's  reported  depreciation 
expenses  are  based  on  its  financial 
statements,  there  is  reason  to  believe 
that  these  expenses  do  not  include 
depreciation  on  idle  assets  because 
Japanese  accounting  practice,  unlike 
Departmental  practice,  allows 
companies  to  halt  depreciation  expenses 
on  idle  equipment.  Tlierefore.  the 
Department  should  use  the  highest 
reported  depreciation  costs  of  another 
respondent  as  BIA  for  NSK's  COP 
calculation.  With  respect  to  NTN, 
Torrington  notes  that  it  submitted  a 
factor  to  adjust  NTN's  CV  based  on  the 
information  included  in  NTN's 
supplemental  section  D  response. 
Torrington  asserts  that  the  Department 
should  make  this  modification  for  these 
final  results. 

NTN  responds  that  there  is  no  basis 
for  including  a  fictitious  value  fw  idled 
equipment  in  calculating  OOP  and  CV. 
NTN  states  that  in  accoidanoe  with 
Japanese  GAAP  this  expanse  is  not 


recorded  on  its  books.  NTN  further 
states  that  it  is  unaware  of  any 
accounting  theory  or  system  that 
requires  that  such  an  expense  be 
recorded.  It  is  illogical,  according  to 
NTN,  to  include  in  the  calculation  of 
OOP  depreciation  expenses  for 
equipment  that  is  not  even  in  use. 

NSK  responds  that,  since  the 
Department  chose  not  to  ask  whether 
NSK  halted  depreciation  for  idle  assets 
in  either  the  original  ot  supplemental 

Siestionnaires.  NSK  cannot  be  held  at 
ult  if  it  did  not  report  this  information. 
NSK  contends  that  since  it  complied 
fully  with  the  Department's  request  for 
infcvmation  about  depreciation,  the 
Department  may  not  properly  apply  BIA 
for  these  final  results. 

Department's  Position:  We  include  in 
the  fully  absorbed  factory  overhead  the 
depreciation  of  equipment  not  in  use  or 
temporarily  idle.  While  Japan's 
accounting  methodology  does  provide 
that  depreciation  for  idle  equipment 
may  be  stopped,  we  do  not  accept  this 
accounting  method  because  idle  fixed  - 
assets  are  a  cost  to  the  company.  AFBs 
Investigation  of  SLTFV,  54  FR  at  19706. 
Based  on  the  information  in  NTN's 
supplemental  response,  we  have 
calculated  depreciation  expenses  on    . 
NTN's  idle  assets  and  included  them  in 
the  calculation  of  NTN's  OOP/CV  for 
these  final  results.  Regarding  NSK,  there 
is  no  evidence  on  the  record  that  NSK 
incurred  depreciation  expenses  on  idle 
assets.  Therefore,  BIA  is  unwarranted 
for  these  final  results. 

G.  Interest  Expense  Offset 

Comment  19:  Torrington  argues  that 
NTN's  reported  interest  expense  as  a 
component  of  general  expense  was 
reported  net  of  "short-term  interest 
received"  and  "income  frt>m  sale  of 
negotiable  securities."  Torrington 
maintains  that  interest  expense  should 
not  be  offset  by  interest  income  unless 
the  Department  has  determined  that  the 
income  is  from  compensating  balances 
or  investments  from  working  capital. 
Any  offset  should  be  bom  interest 
income  earned  &t>m  the  operations  of 
the  company  as  opposed  to  investment 
activities  of  the  company.  Since  NTN 
failed  to  tie  interest  income  to 
manufacturing  or  production  activities, 
the  Department  should  recalculate  OOP 
and  CV  without  regard  to  interest 
income. 

Department's  Position:  We  agree  with 
petitioner.  Since  NTN  did  not 
differentiate  between  interest  income 
derived  from  investment  activity  as 
opposed  to  bearing  manufacturing 
operations  in  its  calculation  of  net 
interest  expanse,  wa  have  disallowed  an 
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offiMt  to  interest  expense  in  the 
calculation  of  COP  and  CV. 

H.  Packing 

Comment  19:  NSK  aigues  that  the 
Department  failed  to  adjust  properly  for 
the  difference  between  export  and 
domestic  packing  in  those  instances  in 
which  the  Department  based  foreign 
market  value  on  constructed  value. 
Specifically,  NSK  states  that  although 
the  Department  added  U.S.  packing 
expenses  to  constructed  value,  it  failed 
to  deduct  the  HM  packing  expenses  that 
NSK  had  included  in  its  reported 
constructed  value.  Therefore,  NSK 
requests  that  the  Department  deduct  HM 
packing  expenses  from  constructed 
value  for  the  final  results. 

Torrington  responds  that  the 
Department  must  assure  itself  that 
NSK's  reported  constructed  value 
includes  HM  packing  costs  before 
deducting  such  costs  from  constructed 
value. 

Department's  Position:  We  have 
reviewed  NSK's  constructed  value  data 
and  have  determined  that  NSK  included 
HM  packing  costs  in  the  total 
manufacturing  costs  on  which  we  based 
constructed  value.  We  note,  however, 
that  this  issue  is  moot  because  we  have 
determined  that  NSK's  constructed 
value  data  does  not  form  a  reliable  basis 
for  FMV,  and,  therefore,  have  used  BIA 
to  determine  dumping  margins  for  U.S. 
sales  that  would  have  been  compared  to 
constructed  value.  See  Response  to 
comment  10,  above. 

Comment  21:  NTN  argues  that  the 
Department  overstated  die  cost  of 
production  that  it  used  in  its 
preliminary  analysis.  Specifically,  NTN 
states  that  the  Department  added  HM 
packing  expenses  to  the  cost  of 
production,  despite  the  fact  that  NTN's 
reported  manufacturing  costs  already 
included  packing  costs.  Accordingly, 
NTN  requests  that  the  Department  not 
add  HM  packing  costs  to  the  cost  of 
production  for  the  final  results. 

Torrington  responds  that  NTN's 
reporting  of  separate  packing  costs  in  its 
response  to  the  Department's  cost  of 
pnxluction/constructed  value 
questionnaire  suggests  that  such  costs 
are  not  already  included  in  NTN's 
reported  manufacturing  costs.  In  the 
absence  of  any  evidence  suggesting  that 
NTN  included  packing  costs  in  its 
reported  manufacturing  costs, 
Torrington  concludes  that  the 
Department  should  add  packing  costs  to 
the  cost  of  production  for  the  final 
results. 

Depcaiment'sPosiUon:yie\^v% 
reviewed  NTN't  coat  of  production  data 
and  have  determined  that  NTN  included 
HM  packing  cosU  in  the  total 


manufacturing  costs  on  which  we  based 
our  calculation  of  cost  of  production. 
Therefore,  we  have  not  added  HM 
packing  costs  to  the  cost  of  production 
for  these  final  results. 

Comment  22:  Torrington  requests  that 
the  Department  use  in  its  constructed 
value  calculations  the  customer-specific 
packing  expenses  that  NTN  reported  in 
its  questionnaire  responses. 

Department's  Position:  We  agree  with 
Torrington  and  have  used  the  customer^ 
specific  packing  expenses  reported  by 
NTN  in  our  calculations. 

I.  Other  Issues 

Comment  23:  Torrington  contends 
that  because  a  substantial  number  of 
gaps  appear  in  NPBS"  section  D 
response,  the  Department  should 
reconsider  its  reliance  on  IMPBS'  cost 
data.  Torrington  asserts  that  as  a  result 
of  using  actual  costs  in  its  cost 
accounting  methodology,  and 
maintaining  these  costs  on  a  company- 
wide  basis  without  the  use  of  cost 
centers  and/or  a  standard  budgeted 
costing  method,  NPBS  does  not  describe 
how  it  accounts  for  such  costs  as 
supplies  expenses,  overhead,  and  cost  of 
production  data  for  a  selected  model. 
Torrington  claims  that  NPBS  was 
unquestionably  on  notice  that:  (1)  An 
accurate  cost  accounting  method  is 
required;  and  (2)  reported  costs  must  be 
tied  to  NPBS'  internal  books  and 
records. 

NPBS  argues  that  production  costs 
can  be  accounted  for  and  described 
without  the  use  of  budgeted  costs, 
standard  costs,  and  multiple  cost 
centers.  Further,  NPBS  beUeves  that  it 
adequately  described  its  method  of 
reporting  model-sp>ecific  costs  of 
production  for  the  CX)P  and  CV 
responses. 

Department's  Position:  Verification 
showed  that,  although  there  were  minor 
discrepancies,  NPBS'  COP  response 
generally  provided  an  accurate 
reflection  of  the  costs  incurred  by  NPBS 
to  produce  the  subject  merchandise. 
Therefore,  although  we  have  made 
minor  modifications,  we  have  accepted 
NPBS'  reported  COP  data  for  these  final 
results. 

Comment  23:  Qting  Certain  Fresh  Cut 
Flowers  From  Colombia:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  55  FR  20491,  20495  (May  17. 
1990),  Torrington  asserts  that  imputed 
owners'  salaries  are  properly  included 
in  CV  or  cost  calculations.  Petitioner 
contends  that  DMA  refused  to  provide 
information  regarding  imputed  owners' 
salaries  as  required  by  the  Department's 
deficiency  letter  and,  therefore,  the 
Department  should  resort  generally  to 


BIA  and  not  allow  INA  to  benefit  from 
•  refusal  to  cooperate. 

ffiA  responds  that,  although  it  did 
point  out  that  imputed  salaries  are  not 
properly  included  in  CV  or  OOP 
calculations,  it  did  provide  the 
requested  information  in  its  response  to 
the  Department's  supplemental  cost 
questionnaire. 

Department's  Position:  We  agree  with 
Torrington  that  imputed  owners' 
salaries  are  properly  included  in  CV  and 
COP  calculations.  See  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  ResulU 
of  Antidumping  Duty  Administrative 
Review,  55  FR  20491.  20495  (May  17. 
1990),  However,  we  disagree  with 
petitioner's  assertion  that  INA  refused  to 
provide  such  informs,  on.  Respondent 
reported  total  imputeo  :  wners'  salaries 
in  its  response  to  the  L>epartment's 
supplemental  cost  q.:6stinnnaire. 
Accordingly,  we  hav.?  £.d  justed  INA's 
reported  CV  and  OOP  t;,  account  for 
imputed  owners'  salaries. 

Comment  24:  Federal-Mogul  aigues 
that  SNR  France  improperly  classified 
imputed  inventory  cer  /  ng  cost  as 
direct  selling  expens*»«;  .  )r  the 
calculation  of  CV.  Fed^-al-Mogul 
contends  that  inventory  carrying  cost 
should  have  been  classified  as  indirect 
selling  expenses  and  argues  that,  for  the 
final  results,  the  Department  should 
deny  SNR's  entire  direct  selling  expense 
adjustment  to  CV. 

SNR  responds  that,  while  it  agrees 
that  inventory  carrying  cost  should  not 
be  classified  as  direct  expenses,  the 
Department  should  simply  reclassify 
these  expenses  as  indirect  selling 
expenses  for  the  final  results  rather  than 
follow  Federal-Mogul's  suggestion  and 
deny  the  entire  direct  selling  expense 
adjustment  to  CV. 

Department's  Position:  We  agree  with 
SNR.  Since  the  inappropriate 
classification  of  inventory  carrying  cost 
can  easily  be  corrected  using 
information  already  on  the  record,  we 
have  reclassified  inventory  carrying  cost 
as  indirect  selling  expenses  for  these 
final  results. 

Comment  25:  Federal  Mogul  aigues 
that  the  Department  failed  to  account  for 
the  fact  that  the  COP  submitted  by  SNR 
does  not  include  packing  material  and 
labor,  and  inland  freight  and  insurance. 
Federal-Mogul  contends  that,  in  order 
for  the  cost  test  to  have  any  validity,  the 
Department  should  deduct  freight  and 
packing  from  the  HM  price  before 
conducting  the  cost  test  for  the  final 
results. 

SNR  responds  that  the  Department's 
questionnaire  clearly  states  that  neither 
packing  nor  transportation  costs  are  to 
be  reported  as  a  part  of  COP.  SNR  also 
notes  that  neither  19  U.S.C  1677b(b) 
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nor  19  CFR  353.51(c)  makes  cny 
mention  of  packing  or  tran^Kirtatioa 
coats  in  tha  definition  of  OOP.  As  a 
result,  SNR  aiguea  that  no  adjustment  to 
its  submitted  COP  is  appropriate.  In 
addition,  SNR  arguae  that  any 
adjustments  to  the  HM  price  for 
comparison  to  COP  should  be  limited  to 
price  adjustments. 

Departments  Position:  We  agree  with 
Federal-Mogul  that  in  order  for  the  cost 
test  to  be  v^id.  all  costs  and  expenses 
included  in  the  HM  price  should  also  be 
included  in  the  COP  to  which  it  is  being 
compared.  Since  INA  did  not  include 
packing  and  freight  expenses  in  the  OOP 
reported  to  the  Department,  these 
expenses  should  not  remain  in  the  HM 
price  Ux  the  purposes  of  conducting  the 
cost  test.  Therefore,  for  these  flnal 
results,  we  will  deduct  from  the  HM 
price  all  packing  and  transportation 
expenses. 

Comment  26:  INA  daims  that  the 
Department  erroneously  failed  to  deduct 
HM  direct  and  indirect  selling  expenses 
in  its  calculation  of  the  preliminary 
results  where  CV  was  used  as  the  basis 
for  FMV.  Resp<xident  also  claims  that 
the  Department  failed  to  deduct  HM 
direct  selling  expenses  where  the 
constructed  valiie  of  further 
manufactured  sales  was  used  as  the 
basis  for  FMV. 

Department's  Position:  We  agree  with 
INA  that,  in  calculating  the  preliminary 
results,  we  foiled  to  deduct  HM  direct 
and  indirect  selling  expenses  where  CV 
was  used  as  the  basis  tat  FMV.  Thus,  we 
have  revised  the  margin  calculation 
program  for  the  final  recults  in 
acuirdance  with  the  above  findings. 
However,  we  disagree  with  INA  that  we 
failed  to  deduct  KM  direct  selling 
expenses  where  constructed  value  of 
further  manufactured  sales  was  used  as 
the  basis  for  FMV. 

Comment  27:  Torringtoo  argues  that 
the  Department  should  reject  SKF's 
method  of  calculating  geoaral  expenses 
for  purposes  of  constructed  value  since 
it  yields  inappropriate  results.  Because 
SKF's  calculation  goes  beyond  home 
market  sales  in  the  calculation  of 
general  expenses  by  dividing  average 
HM  expenses  over  tha  average  COM  of 
U.S.  sales  and  then  applying  that 
percentage  to  the  COM  of  each  U.S. 
model,  the  method  does  not  meet  the 
statutory  requirement  that  tha  expmises 
be  equal  to  "that  usually  reflected  in 
sales  of  merchandise  of  the  same  general 
class  or  kind  as  tha  merchandise  under 
consideration  which  are  made  by 
producers  in  the  country  of  exportation" 
(19  U.S.C.  1677b(e)).  Torrington  argues 
that  since  SKF's  method  results  in  the 
same  models  having  significantly 
datfe.'^nt  wiling  expanses  in  OOP  and 


CV,  the  selling  expenses  should  be 
calculated  exclusively  on  the  basis  of 
HM  data.  Torrington  further  argues  that 
selling  expenses  should  be  calculated 
exclusively  on  the  basis  of  HM  data  and 
that  SKF's  methodology  adjusts  tha  data 
through  a  calculation  that  takes  into 
account  the  COM  of  models  sold  in  the 
United  States. 

Torrington  also  argues  that  SKF's 
methodology  is  contrary  to  the  law  as  it 
adjusts  HM  expenses  whan  an 
adjustment  is  not  appropriate. 
Torrington  contends  that  the 
appropriate  method  for  adjusting  selling 
expenses  is  by  way  of  "circumstance  of 
sale"  adjustments  pursuant  to  19  CF.R. 
353.56.  However,  SKF  has  not 
demonstrated  that  a  "circumstance  of 
sale"  adjustmmit  should  be  made. 

Torrington  proposes  that  the 
Department  either  calculate  appropriate 

Eer  unit  amounts,  based  exclusively  on 
ome  market  data,  and  add  these 
amounts  to  U.S.  COM  or  express  HM 
selling  expenses  as  a  percentage  of  HM 
COM,  and  then  apply  the  resulting 
ratios  to  U.S.  COM.  If  this  is  not 
possible,  then  the  Department  should 
resort  to  BIA. 

SKF  argues  that  it  is  applying  the 
"Minivans  methodology"  to  calculate 
selling  expenses  for  purposes  of  CV. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  New  Minivans 
from  Japan,  57  FR  21937  (May  26. 
1992))  (Minivans).  SKF  argues  that  the 
statute  does  not  preclude  reference  to 
U.S.  merchandise,  but  simply  requires 
that  the  reported  general  expenses  be  in 
an  "amount  equal"  to  that  usually 
reflected  in  HM  sales.  SKF  uses  the  HM 
expense  amount  and,  following 
Minivans.  then  distributes  this  amount 
to  merchandise  sold  in  the  United 
States.  SKF  claims  thdt  the  latter 
application  is  necessary  since  theCV 
calculation  is  in  fact  a  constructed  value 
for  the  models  sold  in  the  United  States. 
SKF  agrees  with  the  petitioner  that  there 
will  be  differences  in  selling  expenses 
depending  upon  whether  COM  for 
products  sold  in  the  HM  or  COM  for 
products  sold  in  the  United  States  are 
used  as  the  denominator  in  the 
calculation  and  argues  that  this  further 
supports  use  of  the  Minivans 
calculation  methodology  for  selling 
expenses.  Also  SKF  argues  that  it  has 
not  "adjusted"  the  reported  selling 
expenses,  but  calculated  a  weighted 
average  per  unit  HM  expense  amount 
and  carried  that  amount  throughout  its 
calculation. 

Department's  Position:  We  agree  with 
Torrington  that  the  methodology  used 
by  SKF  yields  inappropriate  results.  We 
have  reconsidered  the  approach  taken  in 
Minivans.  In  Minivans.  we  calculated  a 


HM  weighted-average  per  unit  amount 
of  general  expenses.  This  per  imit 
amount  was  divided  by  the  average  U.S 
COM  to  develop  a  ratio  which  was  than 
applied  to  each  U.S.  OC^.  hi  this  case, 
we  calculated  the  ratio  of  general 
expenses  to  the  COM  in  the  HM  and 
applied  this  same  ratio  to  the  COM  of 
U.S.  sales.  With  great  variations  in 
quantity  and  product  mix  between  the 
two  markets,  this  approach  is  more 
accurate  than  that  used  in  Minivans. 

The  general  expenses  inoirred  in  the 
HM  have  no  meaningful  relationship  to 
the  merchandise  that  was  sold  in  the 
United  States  since  they  were  incurred 
for  HM  sales.  There  is  no  reason  to 
apply  the  general  expenses  incurred  for 
one  "average"  HM  product  to  an 
"average"  U.S.  proauct  that  may  be 
substantially  different  in  cost  or  value. 
To  do  so  would  result  in  different 
general  expense  ratios  being  attributed 
to  identical  merchandise  depending  on 
whether  it  is  sold  in  the  HM  or  sold  in 
the  United  States.  That  is,  the  general 
expenses  in  the  constructed  value  of  a 
given  model  would  be  different  from  the 
general  expenses  actually  attributable  to 
HM  sales  of  that  same  model. 

Therefore,  we  have  revised  SKF's 
general  expenses  for  CV  by  calculating 
the  ratios  of  HM  general  expenses  to  the 
COM  in  the  HM  and  applying  that  ratio 
to  the  COM  of  each  U.S.  product. 

Comment  28:  Torrington  argues  that 
the  Department  should  not  accept 
NPBS'  reported  labor  costs  or  any  other 
expense  derived  from  a  time  and  motion 
study  that  was  audited  by  the  Japanese 
Bearing  Inspection  Institute.  NPBS 
contends  that  the  accuracy  of  the 
fabrication  cost  data  developed  by  the 
report  is  the  significant  factor,  not  that 
it  was  audited  by  the  Japanese  Bearing 
Inspection  Institute. 

Department's  Position:  We  agree  with 
respondent.  We  verified  this  data  and 
did  not  find  discrepencies. 

Comment  29:  Izumoto  acknowledges 
that  it  inadvertently  failed  to  supply 
constructed  value  for  all  models  sold  in 
tha  United  States  during  the  POR. 
However.  Izumoto  contends  that  it  has 
provided  all  necessary  information  to 
allow  the  Department  to  calculate 
constructed  value  for  observations 
where  no  HM  match  is  foxmd.  Izumoto 
requests  that  the  Department  use  the 
COME  field  in  the  Section  B  submission 
for  cost  of  manufacturing,  plus  (1)  the 
percent  reported  for  all  models  in  the 
GENTOT  field  for  general  expenses  and 
(2)  the  statutory  eight-percent  profit 
(since  Izumoto  did  not  make  a  profit 
during  the  POR).  In  the  alternative, 
Izumoto  recommends  using  the 
constructed  value  that  was  reported  for 
models  that  are  approximately  equal  in 
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cost  to  those  models  for  which 
constructed  value  was  not  reported. 

Izumoto  also  objects  to  the  use  of  BIA 
on  two  observations  concerning  models 
that  were  purchased,  not  produced,  by 
Izumoto.  Izumoto  states  that  it  provided 
the  acquisition  cost  of  these  models  in 
its  Section  B  response,  and  that  the 
Department  should  use  this  cost,  plus 
SG&A  and  profit  as  the  basis  for  FMV. 

Department's  Position:  We  agree  with 
Izumoto  and  have  determined 
constructed  value  using  the  COME, 
GENTOT,  and  PROFIT  fields  for  the 
relevant  observations.  Accordingly,  we 
do  not  reach  Izumoto's  alternative 
suggestion  of  using  the  constructed 
value  of  similar  models.  We  resorted  to 
BIA  for  those  models  that  were 
manufactured  by  Izumoto.  but  for  which 
no  cost  of  manufacturing  was  reported. 
Concerning  the  two  observations 
involving  models  not  produced  by 
Izumoto,  we  used  acquisition  cost  as  a 
substitute  for  cost  of  manufacturing. 

Comment  30:  Federal-Mogul  argues 
that  the  Department  failed  to  account  for 
all  costs  and  expenses  in  its 
investigation  of  possible  HM  sales 
below  the  cost  of  production  for  NSK. 
According  to  Federal-Mogul,  the 
Department  did  not  deduct  movement, 
packing,  and  commission  expenses  from 
the  adjusted  price  that  it  compared  to 
the  cost  of  production,  despite  the  foot 
that  it  is  unclear  whether  NSK's 
reported  cost  of  production  includes 
these  expenses.  In  order  to  ensiu^  that 
the  adjusted  price  and  cost  of 
production  contain  the  same  elements, 
Federal-Mogul  requests  that  the 
Department  either  confirm  that  NSK's 
reported  cost  of  production  includes 
movement,  packing,  and  commission 
expenses,  or  deduct  these  elements  from 
the  adjusted  price  compared  to  cost  of 
production  for  the  final  results. 

In  response.  NSK  confirms  that  its 
reported  cost  of  production  includes 
packing,  movement,  and  commission 
expenses.  Therefore.  NSK  asserts  that 
the  Department  does  not  need  to 
recalculate  the  adjusted  price  that  it 
used  in  its  investigation  of  possible 
below-cost  sales  for  these  final  results. 

Department's  Position:  We  have 
reviewed  NSK's  cost  of  production  data 
and  have  determined  that  NSK  included 
packing,  movement,  and  commission 
expenses  in  its  reported  cost  of 
production.  Therefore,  we  have  not 
deducted  these  expenses  from  the 
adjusted  price  that  we  compared  to  the 
cost  of  production  for  these  final  results. 

Comment  31:  Torrington  argues  that 
in  many  instances,  NTN's  constructed 
value  data  is  incorrect,  because  the 
constructed  value  is  significantly  lower 
than  the  reported  U.S.  selling  price. 


Although  Torrington  could  not  identify 
the  source  of  this  apparent  discrepancy, 
it  urges  the  Department  to  identify  and 
correct  the  «rror  that  created  these 
seemingly  anomalous  results. 

Department's  Position:  We  agree  with 
Torrington.  We  found  in  the  computer 
program  used  for  the  preliminary  results 
certain  clerical  errors  that  distorted  our 
CV  calculations.  We  have  corrected 
these  errors  for  the  final  results. 

Comment  32:  Barden  states  that  it 
made  a  computational  error  in  the 
calculation  of  the  per  unit  cost  of  a 
particular  component,  resulting  in 
significantly  higher  CVs  for  three 
reported  bearings.  Citing  Koyo  Seiko  v. 
U.S.,  746  F.  Supp.  1108  (OT  1990), 
Barden  argues  that  the  Department 
should  correct  computer  input  errors 
caused  by  respondent  in  the  interest  of 
promoting  fundamental  accuracy,  and 
avoiding  litigation.  In  its  case  brief, 
Barden  provided  a  chart  that  compares 
the  components  of  COP  and  CV  as 
submitted  in  this  review  with  the 
components  of  COP  and  CV  from  the 
second  review.  Respondent  also 
provided  a  comparison  of  the  affected 
bearings'  cost  totals  and  component  cost 
totals  with  its  price  totals  to  OEMs. 
Barden  claims  that  this  error  is  clearly 
"ministerial"  as  defined  by  19  CFR 
353.28.  Barden  ai^es  that,  similar  to  an 
error  committed  by  RHP  in  the  second 
review  of  AFBs,  the  eiror  committed  by 
Barden  is  an  obvious  clerical  error 
readily  apparent  from  the  information 
on  the  record. 

Torrington  submits  that  the  revelation 
of  calculation  errors  calls  Barden 's 
entire  response  into  question  and  that 
the  Department  should  resort  to  BIA.  at 
least  with  respect  to  Barden 's  costs. 
Petitioner  argues  that  the  Department 
should  not  revise  Barden 's  costs  in 
accordance  with  the  new  information 
submitted  in  respondent's  case  brief 
because  Barden  has  gone  to  great 
lengths  to  demonstrate  the  existence  of 
the  error  that  disproves  that  such  error 
is  obvious  on  its  face. 

Department's  Position:  We  disagree 
vdth  Torrington  that  the  Department 
should  resort  to  BIA  for  Barden's  costs. 
A  supposed  clerical  error  hmited  to 
three  models  does  not  indicate  a  wholly 
inaccurate  response  such  that  resort  to 
BIA  is  warranted.  However,  we  agree 
with  Torrington  that  Barden's  alleged 
error  should  not  be  revised.  The 
respondent's  reference  to  the 
"ministerial  error"  section  of  the 
regulations  is  irrelevant  since  this 
section  refers  only  to  errors  made  by  the 
Department  in  its  margin  calculations. 
Our  standard  regarding  the  correction  of 
respondents'  clerical  errors  for  the  final 
results  was  enunciated  in  AFBs  I.  56  FR 


at  31741.  where  we  stated  that  ■ 
coirection  is  warranted  where  the 
Department  is  "able  to  assess  from 
information  already  on  the  record  that 
an  error  has  been  made  and  that  the  new 
information  is  accurate."  The  "new 
information"  referred  to  in  AFBs  I  is  not 
new  factual  information,  but 
information  clarifying  data  already  on 
the  record.  In  this  case,  there  is  no  pre- 
existing information  on  the  record  that 
indicates  that  respondent  made  a 
clerical  error.  Therefore,  we  have  not 
made  the  changes  requested  by  Barden. 

6.  Discounts,  Rebates,  and  Price 
Adjustments 

As  a  general  matter,  the  Department 
only  accepts  claims  fat  discounts, 
rebates  and  price  adjiistments  as  direct 
adjustments  to  price  if  actual  amounts 
are  reported  for  each  transaction.  Thus, 
discounts,  rebates,  or  price  adjustments 
based  on  allocations  are  not  allowable 
as  direct  adjustments  to  price.  Allocated 
price  adjustments  have  tne  effect  of 
distorting  individual  prices  by  diluting 
the  discounts  or  rebates  received  on 
some  sales,  inflating  them  on  other 
sales,  and  attributing  them  to  still  other 
sales  that  did  not  actually  receive  any  at 
all.  Thus,  they  have  the  effect  of 
partially  averaging  prices.  Just  as  we  do 
not  normally  allow  respondents  to 
report  average  prices,  we  do  not  allow 
average  direct  additions  or  subtractions 
to  price.  (Even  though  we  usually 
average  FMVs  on  a  monthly  basis,  we 
require  individual  prices  to  be  reported 
for  each  sale.) 

Therefore,  we  have  made  direct 
adjustments  for  reported  home  market 
discounts,  rebates,  and  price 
adjustments  if  (a)  they  were  calculated 
on  a  transaction-specific  basis  and  were 
not  based  on  allocations,  or  (b)  they 
were  granted  as  a  fixed  and  constant 
percentage  of  sales  on  all  transactions 
for  which  they  are  reported.  If  these 
adjustments  were  not  fixed  and  constant 
but  were  allocated  on  a  customer- 
specific  or  a  product-specific  l>asis,  we 
treated  them  as  indirect  selling 
expenses.  We  did  not  accept  discount  or 
rebate  amounts  based  on  allocations 
unless  the  allocations  calculate  the 
actual  amounts  for  each  individual  sale. 
This  is  consistent  with  the  policy  we 
established  in  the  second  review.  See 
AFBs  n,  57  FR  at  28400. 

For  U.S.  price,  we  deducted  all  U.S. 
discounts,  rebates,  or  price  adjustments 
if  actual  amounts  were  reported  on  a 
transaction-specific  basis.  If  these 
expenses  were  not  repwted  on  a 
transaction-specific  basis,  we  used  BIA 
for  the  adjustment  and  treated  the 
adjustment  as  a  direct  deduction  from 
USP. 
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CSoiniiieiit  ];  Tmrim^am  ttgam  that 
the  DspHtaMt  aktmid  xwjmA  RHP« 
proiected  1902  hoB*  mnlcat  rabatas 
becauae  tta  DauaHmaufa  practioa  is  to 
redact  aadmalad  tabalaa  that  kava  not  ]«t 
bom  incuiTad.  Toningtan  nolaa  that  in 
tha  aapplamantal  qoaatiaBiiaira,  tha 
Department  aakad  KHP  to  rapoit  actual 
rsbataa  paid,  but  that  RHP  did  not  do  sa 
RHP  leaponds  that  it  had  DO  choice  but 
to  report  piujaaad  labataa  at  tha  time  of 
its  questiannaira  laaponsa  because  tha 
rebates  had  not  yet  baan  paid  at  the  time 
of  submisaion;  howwer.  RHP  has 
reported  actual  nbatas  paid  in  its  latest 
computer  tape. 

Department's  Position:  At  the  time 
RHP  submitted  its  quaatiomiairB 
response,  actual  rebate  data  was  not  yet 
availabte.  R  was  availabie  by  the  time  of 
veriRcation.  Therefore,  we  verified 
actual  rebate  data,  and  RHP  reported 
actual  rebetea  paid  in  the  corrected 
computer  tape  submitted  after 
verification.  We  have  used  ibis  actual 
rebate  data  in  our  calculations.  In 
general,  we  prefer  actual  data  to 
projected  data,  but  projected  data  can  be 
acceptable  if  actiial  data  is  not  yet 
available  and  the  projected  data  is 
reasonably  calculated. 

Comment  2:  FAG  alleges  that  the 
Department's  salea  verification  report 
mischaracterized  FAG-Germany's  early 
payment  discounts  by  stating:  'TAG 
calculated  ciutomer-qMdfic  factors  for 
early  payment  discounts  that  allocated 
discounts  over  sales  for  which  diey 
were  not  granted."  See  FAG 
Kugelfischer  Geofg  Schalar  KGaA  Sales 
Verification  Report,  at  3  (April  27, 
1992).  FAG  maintains  that  thme  ia 
nothing  on  the  record  to  support  such 
a  statement 

Department's  Position:  During 
verification,  the  Department  fotmd  that 

FAG  offen  discounti  to  cortain  custiRnert 
for  the  early  pa3niient  of  invoicM  •  •  ".  FAG 
explained  that  eariy  peyaiant  diacoonts  we 
negotiated  with  eustoaiacs  Individually: 
however.  FAG  was  uaabk  to  tie  early 
pajnnent  discounts  to  specific  invoice  lines, 
or  even  to  individual  isToicat,  because 
FAG's  accounting  system  doesn't  keep  a 
record  of  exactly  which  transactions  were 
affected  by  early  pajrowBt  discounts  *  •  •. 
Therefore,  FAG  caiciilatad  custooMr-specific 
early  payment  djscouat  fKiors  by  dividing 
totel  early  payment  disoounU  actually 
granted  to  a  customer  by  total  sales  to  tliat 
customer. 

FAG  Kugelfischer  Gaotg  Schitfer  KGaA 
Sales  Verificatioo  Report,  at  3  (April  27, 
1992). 

Regardless  of  whether  eariy  payment 
discounts  were  paid  on  all  transactions, 
because  FAG  reported  early  payment 
discounts  baaad  on  cutomer-apacific 
allocations  and  not  based  on  actual 


discaunta  grantad  on  aack  toansaction, 
wa  have  traalad  theaa  diaooonts  as 
indirect  aalling  aKpanaea.  in  accordnoe 
with  otir  poUcy  on  diaoounta  and 
rebates  explained  above. 

GomneaO:  ToiTinglon  aigaea  that 
the  DapartuMnt  ahould  not  aocapt  SKF- 
Italy'a.  SKF-Swwlon'a  and  SKF- 
Gemmy's  "bUUng  adjustment  2"  as  a 
direct  expense.  TiMae  ad juatmants  are 
not  identifiable  to  specific  sales,  and 
SKF  had  aaaplo  oppiortuntty  to  comply 
with  the  DepartSMBt's  reporting 
requirements. 

the  SKF  coaspaniaadafan  that  bUling 
adjustment  2  represents  billing 
adjustments  issued  on  a  qwdfic  invoice 
that  may  contain  multiple  products. 
Therefore,  it  is  not  possible  to  attribute 
the  adjustment  on  any  basis  other  than 
the  invoice  value.  SiGP  further  daims 
that  the  Department  verified  SKF's 
billing  adjiistment  2  methodology  in 
Germany  and  Italy  and.  because  the 
billing  adjustsMnts  are  directly  related 
to  sales,  the  Department  should  have 
treated  them  as  direct  deductions  to 
price.  SKF  argues  that  a  respondent 
need  not  attribute  each  adjustment 
claimed  to  a  particular  sale  in  ordo*  to 
qualify  for  an  adjustment  to  price. 
Smith-Corona  Group  v.  United  States, 
713  F.2d  1568. 1580  (Fed.  Qr.  1983). 
cert,  denied.  465  U.S.  1022  (1984).  SKF 
contends  that  it  is  unreasonable  for  the 
Department  to  require  product-specific 
reporting  of  billing  adjustment  2  if 
SKF's  accounting  records  make  it 
impossible  to  report.  SKF's  invoice- 
specific  reporting  is  consistent  with  the 
manner  in  whidi  it  actually  issues  the 
credit  and  debit  memos,  uid  the 
allocation  methodology  does  not  distort 
the  analysis.  Therefore,  SKF  argues  that 
the  Department  should  accept  the 
allocation  of  billing  adjustments  2  as 
reported. 

Department's  Position:  SKF's  billing 
adjustments  2  are  corrections  in  price 
due  to  billing  errors,  and  we  generally 
allow  such  corrections  as  direct 
adjustments  to  price.  However,  because 
SKF  cannot  attribute  the  adjustments  to 
particular  sales.  SKF  has  allocated  the 
adjustments  ovn-  the  entire  invoice 
value,  which  may  contain  multiple 
sales.  Because  they  are  not  reported  on 
a  transaction-specific  basis  and  are 
allocated  over  groups  of  sales  on  a 
customer-specific  basis,  we  hsve  treated 
them  as  indirect  selling  expenses. 

Comment  4:  Torrington  wgues  that 
the  Department  should  not  accept  SKF- 
Germany's  and  SKF-France's  home 
market  cash  discounts  or  SKF-Sweden's 
third  country  cash  discounts  because 
they  are  not  reported  on  a  transaction- 
specific  basis.  In  addition,  Torrington 
notes  that  SKF-France's  home  market 
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cash  discounts  are  not  reported  on  • 
customar-spedfic  basis.  Torrington 
asaaits  that  the  Department  should  ba 
oonslatant  with  tha  agency  practice 
articulated  in  tha  prior  acuninistrative 
review  and  disallow  the  cash  discount 
or,  in  the  altemativB.  treat  SKF- 
Gennany's  and  SKF-Sweden's  cash 
discounts  as  indirect  expenses. 

The  SKF  companies  ai^gue  that  the 
Department  has  accepted  reasonable 
allocations  of  direct  price  adjustments  if 
limitations  of  their  normal  business 
records  prevent  a  more  specific 
allocation  of  cash  discounts.  In  these 
cases,  the  SKF  accounting  systems  did 
not  allow  for  these  cash  discoimts  to  be 
reported  on  a  transaction-specific  basis. 
A^uing  that  allocations  have  been 
accepted  in  the  past,  SKF  refisrs  to  AFBs 
n.  57  FR  28360.  where  allocated  NMB 
billing  adjustments  were  treated  as 
direct  expenses  and  allocated  SNR- 
France  rebates  were  treated  as  indirect 
expenses.  SKF-France  contends  that  &e 
Department  riiould  treat  its  home 
market  carii  discounts  as  direct 
expenses  or.  alternatively,  treat  SKF- 
France's  home  market  discoimts  as 
indirect  expenses. 

Department's  Position:  We  have 
disallowed  SKF-France's  cash  discounts 
because  they  were  not  reported  on  a 
transaction-,  customer-,  or  product- 
spedfic  basis.  We  have  treated  SKF- 
Germany's  and  SKF-Sweden's  cash 
discounts  as  indired  selling  expenses 
because  they  were  allocated  on  a 
customer-spedfic  basis  and  actual 
amounts  were  not  reported  on  a 
transaction-spedfic  basis. 

Commenf  5;  Torrington  argues  that, 
because  CRS  baa  not  reported  cash 
discounts  on  its  U.S.  sales  on  a  sales- 
spedfic  basis,  the  Department  riiould 
follow  past  practice  and  use  as  BIA  the 
highest  discount  rate  offered  by  SKF- 
USA  in  their  terms  of  sales  for  ail  CRS 
sales. 

SKF  argues  that  the  Department 
should  accept  the  caab  discounts  as 
reported  by  CRS  and  not  resort  to  BIA. 
SKF  contends  that,  because  CRS's 
records  do  not  permit  SKF  to  assodate 
cash  discounts  with  individual 
transactions  and  because  all  of  CRS's 
customers  are  eligible  for  the  same 
percentage  cash  discount,  allocating 
total  discotints  paid  on  all  sales  eligible 
to  receive  a  discount  is  a  reason^le  and 
accurate  allocation  methodologr- 

Department's  Position:  Because  tha 
cash  discount  was  not  paid  on  all  CRS 
sales  in  the  United  States.  SKFs 
allocation  has  not  captured  the  actual 
amount  of  discount  granted  on  each  sale 
for  whidi  SKF  reported  a  discount.  As 
a  result,  SKF  has  dihited  the  discount 
percentage  on  the  sales  that  actually 


recaifvd  the  discount  Therefore,  ei 
BIA,  we  have  applied  the  hi{^est  cash 
discount  rale  onted  by  CRS  on  ail  CRS 
sales. 

Cbnunen/  €:  ToRington  ai]gues  that 
the  Department  should  be  consistent 
with  the  prior  reriew  and  disallow  two 
SKF-Italy  companies'  home  market  cash 
discount  claims  because  these  discounts 
are  not  reported  on  a  tiansaction- 
spedfic  basis  ag  even  a  costomar* 
specific  basis. 

SKF-Italy  ai^gues  that  the  Department 
should  treat  the  home  market  cash 
discounts,  which  are  actually 
underpe3mients  from  ctistomers.  as 
direct  adjustments  to  price.  SKFs 
accounting  system  did  not  allow  for 
these  cash  discounts  to  be  reported  on 
a  sale-  or  customer-specific  besis.  SKF- 
Italy  claims  that,  jtist  because  it  is 
impossible  to  tie  a  price  ad)ustnient  to 
specific  sales  or  specific  customers,  the 
adjustment  does  not  lose  its  "direct" 
character.  SKF-Italy  cites  the  treatment 
of  NMB  price  adjustments  in  AFBs  II.  57 
PR  28360. 

Department's  Petition:  We  ^ree  «vith 
Torrington.  Because  this  adjustment  «vas 
not  reported  on  a  transaction-specific  or 
on  a  customer-  or  product-specific  basis, 
we  have  disallovired  it.  See  the 
discussion  of  our  price  adjustment 
methodology  above. 

Comment  7:  Torringttm  daiou  that 
FAG-Germany  and  FAG-Italy  have 
apparmtly  not  reported  all  U.S.  rebates 
paid  or  credited  oa  1992  sales.  If  this 
data  is  not  reported,  the  Departmoit 
should  use,  as  BIA.  the  highest  U.S. 
rebate  amount  paid  during  the  PCHL  In 
addition,  Torrington  claims  that  the 
Department  should  reject  FAG's 
projected  1992  home  market  rebates 
because  they  are  based  on  the 
assumption  that  1992  rebates  will  be  the 
same  as  1991  rebates.  Torrington 
contends  that  a  do%vntum  in  sales  and 
an  operating  loss  in  the  first  half  of  1992 
cast  doubt  on  the  validity  of  the 
assumption  that  cuatomms  invariably 
met  1992  rebete  goals.  FurthemHne, 
Torrington  claims  that  FAG  had  ample 
time  to  submit  actual  1992  rebete 
information  and.  becaiise  FAG  failed  to 
do  so.  the  Departmmt  should  reject  the 
submitted  information,  as  was  done  in 
Final  Determiitation  of  Sales  at  Leas 
Than  Fair  Value;  Certain  Iran 
Construction  <"^fftingt  from  rjintda.  55 
FR  460  (1990). 

FAG-Germany  and  FAG-Italy  argue 
that  they^estimated  «rith  reaaonable 
precision  the  actual  home  nuuket  and 
U.S.  rebate  amounts  paid  in  1092.  As  an 
example.  FAG  claims  that  ^tbea  a 
cuatainer's  rebate  peroantaga  changed 
from  1991  to  1992.  the  reported  1992 
rebate  reflected  tlM  chai^a. 
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Furthermore,  when  eligibility  was 
disocmtinued  for  1992,  no  rwate  was 
reported  for  1992  sales.  With  re^Mct  to 
rebates  not  reported,  FAG<krmany 
claims  that  on  rare  oocaaions,  FAG  and 
a  customer  may  come  to  an  agreement 
that  past  sales  merit  some  type  of  rebate 
or  compensation,  which  FAG  refera  to 
as  "speculative"  eligibility.  FAG  states 
that  any  compensation  vrill  ordinarily 
be  in  the  form  of  reduced  net  prices  on 
future  sales.  FAG  argues  that  home 
raerket  rebates  are  reasonably  projected 
fan  the  same  manner  as  U.S.  rebates. 

Department's  Position:  We  agree  with 
FAG.  We  find  that  FAG's  1992  U.S.  and 
home  market  rebates  have  been 
reasonably  projected.  See  Comment  1, 
above.  Furthermore,  actual  rebate  data 
was  not  yet  available.  Therefore, 
consistent  with  AFBs  II,  57  FR  28360, 
we  have  accepted  FAG's  retistes  as 
reported. 

Comment  6:  Torrington  argues  that 
the  Department  should  reject  the  home 
market  rebates  claimed  by  NPBS 
because  they  were  not  fixed  at  the  time 
of  sale  and  because  they  were  calculated 
on  the  basis  of  monthly  sales  totals, 
which  may  include  non-covered 
merchandise. 

Emerson  and  NPBS  contend  that 
Torrington 's  allegations  regarding 
NPBS's  home  market  rebates  are 
incorrect.  Emerson  and  NPBS  claim  that 
the  Departmmt  reviewed  NPBS's  rebate 
plan  in  detail  at  verification,  where 
NPBS  demonstrated  that  the  terms  and 
conditions  of  the  rebate  program  were 
known  by  all  customera  throughout  the 
POR. 

Department's  Position:  We  agree  with 
Emerson  and  NPBS.  Home  market 
rebates  are  acceptable  as  a  direct 
expense  if  they  were  granted  as  a  fixed 
and  constant  percentage  of  sales  price 
on  all  transactions  for  which  they  are 
reported.  As  established  at  verification, 
the  non-OEM  rebetes  were  known  at  {ha 
time  of  sale.  Therefore,  we  have  treated 
them  as  a  direct  expense.  OEM  rebates 
were  set  to  zero  in  the  final  results  es 
a  result  of  information  gathered  at 
verification. 

Comment  9:  Tonrington  argues  that 
Nachi's  allocation  for  home  market 
Rebates  3,  5,  6.  and  7  includes  out-of- 
scope  merchandise.  Because  the  CTF 
held  in  The  Torrington  Company  v. 
United  States  (Tonington),  818  F.  Supp. 
1563  (CIT  1993)  that  the  Department 
should  not  adjust  foreign  market  value 
for  expenses  that  may  relate,  even  in 
part,  to  out-of-acope  merchandise. 
Toirington  contends  that  the 
Department  should  disallow  these 
rebates  for  these  final  results.  Torrington 
also  maintains  thai  because  Nacfai  d^ 


not  explain  how  Rebate  4 

caloilated,  this  rebate  should  be  denied. 
Nachi  arguee,  citing  its  questionnaire 
response,  thet  its  rebates  were  reported 
on  a  customer-specific  basis  for  eligible 
merchandise  only.  Nachi  notes  that  the 
Department  verified  Nachi's  rebate 
calculations  and  found  no  discrepancies 
at  verification. 

Department's  Position:  We  disagree 
with  Torrington  that  Nachi's 
calculations  for  Rebates  3,  S,  6,  and  7 
include  out-of-scope  merdiandiae. 
However,  we  reclassified  theee  rebates 
as  indirect  selling  expenses  because 
they  were  based  on  customer-specific 
allocations,  not  actual  expenses,  and 
were  not  granted  as  fixed  and  constant 
percentages. 

We  also  disagree  with  Torrington  with 
respect  to  Rebete  4.  Nachi's 
questionnaire  response  explains  how 
Rebate  4  was  calculated,  end  we  verified 
the  accuracy  of  the  information.  Rebate 
4  was  calculated  on  an  actual, 
transaction-specific  basis  and,  therefore, 
we  accepted  it  as  a  direct  adjustment  to 
FMV. 

Comment  10:  Torrington  and  Federal- 
Mogul  argue  that  the  Department  should 
not  allow  NSK's  eerly  payment  discount 
as  a  direct  adjustment  to  home  market 
price.  According  to  Toirington  and 
Federal -Mogul,  NSK's  reporting  of  eariy 
payment  discounts  on  a  customer- 
specific  basis  not  only  fails  to  link  the 
discounts  to  specific  sales,  but  also 
raises  the  possibility  that  the  claimed 
discounts  include  those  granted  on 
merchandise  outride  the  scope  of  these 
reviews.  Therefore,  Torrington  and 
Federal-Mogul  assert  thet  the 
Department  should,  at  a  minimum,  treat 
N^'s  early  payment  discounts  as 
indirect  selling  expenses. 

NSK  replies  that  it  cannot  link 
specific  early  payment  discounts  to 
specific  transactions  because  it  grants 
the  discounts  besed  on  its  customera* 
payments  of  monthly  invoices.  NSK  also 
argues  that  it  excluded  discounts  paid 
on  non-subject  merchandise  in 
calculating  its  early  payment  discounts, 
in  accordance  with  the  requirements  set 
forth  by  the  OT  in  Torrington,  818  F. 
Supp.  1563.  Spedficaliy,  NSK  states 
that  it  determined  the  amount  of  a 
customer's  early  pajrment  discounts 
attributable  to  subject  merchandise 
using  a  customer-speciRc  ratio  of  sales 
of  subject  merchandise  to  total  sales.  As 
a  result,  NSK  requests  that  the 
Department  continue  to  treat  its  early 
pajrment  discounts  as  direct 
adjustments  to  price. 

Department's  Position:  We  only 
accept  home  market  discounts  as  direct 
adjustments  to  price  if  actual  discounts 
are  reported  for  each  sale,  as  exphined 
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above.  Therefora.  w«  have  trMted  NSK's 
hooM  market  early  payment  discounts 
as  indirect  sellins  expenses. 

Comment  11:  forrington  argues  that 
the  Department  should  consiowr  NSK's 
home  market  post-sale  price 
adjustments  and  lump-sum  rebates  to  be 
indirect  selling  expenses  rather  than 
direct  adjustments  to  price  because  such 
adjustments  and  rebates  are  not  reported 
on  a  sale-specific  basis. 

NSK  contends  that  it  reported  its  post- 
sale  price  adjustments  on  a  customer- 
and  product-specific  basis  and, 
therefore,  the  Department  should  treat 
these  adjustments  as  direct  deductions 
toFMV. 

Department's  Position:  Because  NSK's 
lump-sum  rebates  and  post-sale  price 
adjustments  are  reported  on  a  product- 
and  customer-specific  basis,  but  not  on 
a  transaction  specific  basis,  we  have 
treated  them  as  an  indirect  expense. 

Comment  12:  Torrington  argues  that 
Koyo's  reported  home  market  post-sale 
price  adjustments  should  not  be 
accepted  for  the  final  results,  or  at  a 
minimum  should  be  treated  as  indirect 
selling  expenses.  Torrington  claims  that 
Koyo's  methodology  for  reporting  these 
adjustments  substantially  deviates  from 
the  questionnaire  instructions. 
Torrington  notes  that  rather  than 
reporting  invoice  and  product-specific 
price  adjustments,  Koyo  calculated  a 
customer-specific  post-sale  price 
adjustment  factat  tnat  included  non- 
scope  merchandise.  Torrington  dtes 
The  Torrington  Company  v.  United 
States.  Slip  Op.  93-44  at  39  (OT  March 
29. 1993)  in  support  of  its  argimient  that 
respondents  must  exclude  all  non-scope 
merchandise  from  its  calculations  of 
poet-sale  price  adjustments  and  rebates. 
Torrington  also  notes  that  many  of 
Koyo's  poet-sale  price  adjustments 
represent  a  significant  proportion  of 
unit  prices.  Torrington  argues  that  the 
magnitude  of  these  adjustments  is 
anomalous  compared  with  post-sale 
price  adjustments  on  other  Koyo  sales 
during  tiie  period  and  should  be 
rejected  absent  further  explanation. 
Torrington  also  contends  that  a  number 
of  discrepancies  discovered  at 
verification  illustrate  the  potential  for 
manipulation  of  the  dumping  margins. 
Torrington  asserts  that  the  verification 
team  discovered  that  Koyo  (1)  failed  to 
report  post-sale  price  adjustments, 
which  resulted  in  higher  unit  prices  and 
(2)  selectively  reported  a  non-sample 
month  sale  in  which  a  post-sale  price 
adjustment  was  entered  in  the  sample 
month.  Finally,  Torrington  argues  that 
post-sale  price  adjustments  granted  to 
customers  on  a  case-by-case  basis 
should  be  reported  as  rebates,  not  as 
billing  adjust  ments. 


Koyo  notes  that  the  OT  decision  dted 
by  Torrington  propoees  an  alternative 
reporting  methodology  whereby  billing 
adjustments  on  scope  merchandise  can 
be  calculated  by  identifying  the  ratio  of 
scope  sales  to  total  sales  and  applying 
that  ratio  to  total  billing  adjustments. 
Koyo  asserts  that  since  the  OT  decision 
was  not  issued  until  March  29, 1993,  the 
Department  should  either  reopen  the 
record  to  allow  respondents  to  submit 
the  ratios  of  scope  to  total  sales,  or 
refuse  to  accede  to  the  OT  decision  and 
continue  to  apply  the  methodology  used 
in  previous  reviews.  In  either  case,  Koyo 
argues  that  the  Department  should  reject 
Torrington 's  argument  that  the 
adjustment  should  be  denied.  Koyo  also 
argues  that  post-sale  price  adjustments 

£  anted  to  customers  on  a  case-by-case 
isis  should  not  be  reprarted  as  rebates 
since  these  price  adjustments  are  not 
based  on  any  pre-arranged  agreement 
with  its  customers.  Koyo  argues  that 
exceptionally  large  post-sale  price 
adjustments  are  the  exception  rather 
than  the  rule,  and  account  for  less  than 
one  percent  of  Koyo's  reported  home 
market  sales.  Finally,  Koyo  argues  that 
the  verification  did  not  identify  any 
manipulation  of  the  home  market 
databNBse;  rather  it  illustrated  one  of  the 
difficulties  in  reporting  a  sampled 
database,  and  confirmeid  the  accuracy  of 
the  post-sale  price  adjustment  reporting 
methodology. 

Department's  Position:  We  agree  with 
Torrington  in  part.  Koyo  repcvted  home 
market  post-sale  price  adjustments 
based  on  customer-specific  allocations 
and  not  based  on  the  actual  price 
adjustments  made  for  each  transaction. 
Therefore,  we  have  treated  Koyo's  post- 
sale  price  adjustments  as  indirect  selling 
expenses,  in  accordance  with  our  policy 
explained  above. 

Comment  13:  Torrington  argues  that, 
because  the  reporting  methodology 
employed  by  Koyo  to  calculate  its  home 
market  rebate  adjustment  includes 
rebates  granted  for  both  subject  and 
non-subject  merchandise,  the 
Department  should  deny  the  rebate 
adjustment  or  at  a  minimum  classify  it 
as  an  indirect  selling  expense. 
Torrington  cites  The  Torrington 
Company  V.  United  States,  Slip  Op.  93- 
44  at  39  (March  29. 1993)  in  support  of 
its  argument. 

Koyo  notes  that  the  OT  decision  dted 
by  Torrington  proposes  an  alternative 
reporting  methodology  whereby  rebetes 
on  scope  merchandise  can  be  calculated 
by  identifying  the  ratio  of  scope  sales  to 
total  sales  and  applying  that  ratio  to 
total  rebates.  Koyo  asserts  that  since  the 
QT  dedsion  was  not  issued  until  March 
29, 1993,  the  Department  should  either 
reopen  the  record  to  allow  respondents 


to  submit  the  ratios  of  scope  to  total 
sales,  or  refuse  to  accede  to  the  QT 
dedidon  and  continue  to  apply  the 
methodology  used  in  previous  reviews. 
In  either  case,  Koyo  ai^es  that  the 
Department  should  rejed  Tcmington's 
argument  that  the  adjustment  should  be 
denied. 

Department's  Position:  Koyo  granted 
rebates  as  a  fixed  and  constant 
percentage  of  home  market  price  on  all 
sales  to  sped  fie  customers.  Because  we 
have  adual  rebate  information  on  the 
subjed  merchandise,  the  issue  of 
whether  rebates  were  also  granted  on 
non-scope  merchandise  is  irrelevant. 
Therefore,  we  have  accepted  Koyo's 
rebates  as  a  dired  adjustment  to  home 
market  price,  in  accordance  with  our 
policy  on  discounts  and  rebates 
explained  above. 

Comment  14:  Torrington  argues  that 
Koyo  should  be  requireid  to  report  its 
adjustments  to  U.S.  price  on  a 
transadion-spedfic  basis.  Torrington 
asserts  that  the  Department  should 
disremrd  Koyo's  claim  that,  due  to  its 
bookkeeping  practices,  it  is  unable  to 
report  transadion-spedfic  information. 
According  to  Torrington,  Koyo  has  had 
enough  time  since  the  first  review  to 
adjust  its  bookkeeping  practices  in 
accordance  with  the  reporting 
requirements  of  this  proceeding. 
Torrington  argues  that  the  Department 
should  assume  as  BIA  that  Koyo's 
customers  received  the  highest 
discounts  offered.  In  addition, 
Torrington  argues  that  the  Department 
should  disallow  the  adjustments  for 
credit  that  increase  U.S.  price. 
Torrington  asserts  that  this  adjustment 
is  inappropriate  due  to  the  Cad  that  it 
may  relate  to  a  sale  in  a  previous  period, 
or  to  the  sale  of  merchandise  outside  the 
scope  of  the  review. 

Koyo  argues  that  the  Department  has 
accepted  Koyo's  reporting  methodology 
in  past  reviews,  and  has  not  been  put  on 
notice  by  the  Department  that  a  different 
accoimting  system  should  be  adopted. 
Therefore,  the  Department  should 
continue  to  accept  Koyo's  reporting 
methodology.  Koyo  also  notes  that  the 
Department  has  accepted  in  the  past 
review  credit  balances  that  increese  U.S. 
price. 

Department's  Position:  We  agree  with 
Torrington  in  part.  We  required  U.S. 
discounts  to  be  reported  on  an  adual. 
transadion-spedfic  basis,  as  explained 
above,  because  any  allocation  of 
discounts  would  dilute  the  disc9unts 
adually  received  on  particular  sales. 
Therefore,  as  BIA  for  early  payment 
discounts  (Discount  1).  we  have  applied 
the  highest  early  payment  discount  rate 
offered  by  Koyo  on  all  of  Koyo's  U.S. 
sales  receiving  this  discount  As  BIA  for 
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Koyo's  nlat  and  fraight  aUovranoe 
discount  (Discount  2).  wa  hava  q>pliad 
to  an  U.S.  sales  racaiWng  this  discount 
tha  highest  "'■^"'""'-•piwifif:  diaoount 
fiactor  reported  by  Koya  However,  we 
have  accepted  Koyo'a  billing 
adjustments  because  Koyo  reported 
them  on  an  invoice-  and  proouct- 
spedfic  basis.  We  have  auo  accepted 
Koyo's  U^  rebates  becauae  they  ware 
incurred  as  a  fixed  p«oentaga  of  sales 
price  on  all  sales  for  whidiUiey  were 
reported,  and  wafe  reported  on  a 
customer-specific  basis. 

7.  Families,  Model  Match,  Di finer 

Comment  I :  Torrington  contends  that 
the  Department's  determination  of  the 
parameters  of  such  or  similar 
merdiandisa  imder  section  771(16}  of 
the  Tariff  Act  is  impermissibly  narrow. 
Spedfically.  Torrington  maintains  that 
the  limitation  of  such  or  similar 
merchandise  to  bearings  that  belong  to 
the  same  bearing  fismily  is  improper 
because  of  the  Department's 
requirement  that  oearings  must  share 
certain  physical  characteristics  (e.g.. 
precision  grades)  in  (Mder  to  be 
considered  members  of  the  same  femily. 

Torrington  notes  that  the  statute 
prefsrs  sales  over  CV  as  the  basis  ftx 
FMV  and  arguea  that  the  Dq>aitment 
did  not  accord  this  preference  sufBdent 
weight  because  it  immediately  resorted 
to  constructed  value  for  observations  for 
which  no  model  or  fsmily  match  could 
be  made.  Tocrington  states  that  the 
statxitory  preferrooe  for  price-baaed 
comparisons  is  justified  because:  (1) 
Costs  are  more  susceptible  to 
manipulatian  than  prioea.  and  (2)  price 
compoisons  are  man  directly  relevant 
to  the  issue  of  international  price 
discrimination,  which  is  the  primary 
concern  of  the  antidiunping  duty  law. 

Torrington  cites  section  771(16MC)  in 
support  of  its  contention  that  a  product 
that  is  not  a  member  of  the  same  bearing 
family  as  the  subject  merdiandise 
should  still  be  considered  similar  and. 
therefore,  used  as  the  basis  of 
comparison  before  resorting  to 
constructed  value  if  it;  (1)  Is  within  the 
same  general  claaa  or  kind;  (2)  is  like  the 
subject  mmYJiandiae  in  the  puiposes  for 
which  used;  and  (3)  may  reasonably  be 
compared  to  the  si^>ject  merchandise. 

Torrington  argues  that  the  Department 
has  construed  the  phrase  "such  or 
similar"  broadly  in  past  investigations 
and  administrative  reviews  to  aUow 
comparison  of  merchandise  with 
substantially  different  physical 
dimensions.  Torrington  dtes  Tapered 
RoUot  Bearings  from  Japan;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  52  FR  30700. 30702-03  (1987), 
affd,  NTNBeming  Corp.  of  America  v. 


Um^ed  States.  14  OT  623. 63^-^.  747 
F.  Supp.  726.  735-737  (1990).  as 
particularly  relevant  to  the  cumnt  AFB 
reviews.  Tonington  reoommeDds  that 
tha  Department  use  either  the  single 
deviation  methodology  on  the  sion  of  Aa 
deviations  methodology,  both  of  whidi 
have  been  emplojred  in  the  Japanese 
tapered  roller  bearing  (TRB)  reviews,  to 
determine  the  most  similar  merchandise 
in  the  currant  AFB  reviews.  Under  these 
methodologies,  diffsient-aiad  bearings 
could  be  considered  similar  and 
thoefiHe  used  to  make  prioe-to-price 
compariscms. 

TorringtcMi  suggests  that  this  approadi 
is  in  aoccffdance  with  the  catalogs  of 
certain  respondents,  wherein  >MMiHngf  of 
slightly  diffuent  physical  dimensions 
are  grouped  together.  Torringtcui  states 
that  the  use  of  this  approach  would  not 
resuh  in  the  comparison  of  models  with 
large  cost  variances,  since  a  20-perorat 
di£brence  in  merchandise  (dihner)  cap 
would  still  be  used  in  these  reviewrs. 
The  difrner  cap  prohibits  the  use  of 
potentially  similar  merchandise  as  FMV 
when  the  difference  in  merchandise 
(measured  as  the  difference  in  variable 
manufacturing  costs)  between  the  U.S. 
model  and  the  potentially  similar 
merchandise  exceeds  20-percent  of  the 
total  manufecturing  costs  of  the  U.S. 
model. 

Torrington  also  argues  that  becauae 
the  family  approach  has  been  used  in 
past  reviews,  respondents  have  had  time 
to  strudure  their  prices  to  take 
advantage  of  this  approach  and 
undermine  the  purpose  of  the 
antidumping  duty  orders. 

Fot  these  reasons,  Torrington  aigues 
that  the  limitation  of  "simiUr 
merchandise"  to  bearing  femilies  is  an 
abuse  of  the  discretiim  granted  to  the 
Department  by  the  statute.  Torrington 
has  submitted  sample  SAS  programs, 
which  Torrington  states  employ  a  TRB- 
style  methodology  with  rasped  to  the 
models  produced  by  certain 
respondents  and  which  result  in  more 
price-to-price  comparisons  than  the 
AFB  methodology.  See,  e.g.,  Torrington 
Pub,  Pre-Prelim.  Deter.  Cmnts.  on  FAG 
at  Pub.  Exh.  3  (March  22, 1993). 

Federal-Mogul  supports  Tonington 's 
argument  that  the  Department's 
definition  of  "similfu-  merchandise"  in 
these  reviews  is  unduly  narrow,  and 
further  notes  that  the  fad  that  domestic 
producers  approved  of  the  "family" 
approach  in  previous  reviews  should 
not  prevent  tne  modification  of  this 
approach  if  it  has  proven  to  be 
ineffective.  Federal-Mogul  states  that 
this  approach  is  particiUariy  flawed 
with  resped  to  matching  subjed 
merchandise  produced  by  Meter. 
Fedaral-Maigul  cont«ida  that  certain 


mrhandiae  aoid  by  Mater  In  tha 
Unttad  States  is  idemical  to 
merchandise  sold  in  Italy  except  for 
sU^difihrenoes  in  bearing  width.  Yal. 
according  to  the  Department's  femily 
approach,  these  bealrings  cannot  be 
compared. 

Scnwwl  respondents  agree  that  there  is 
a  statxitory  prefemoa  for  prioe-(o-prfoa 
as  opposed  to  price4o-CV  oompariaons, 
but  state  that  the  statute  veats  Oa 
Department  with  tha  authority  to 
determine  whether  the  home  market 
merchandise  and  aol^ed  marchandiaa 
may  reasonably  be  oonqiared.  Koyo 
contends  that  the  statutory  preferenoa 
for  price-to-prioe  comparisons  doea  not 
mean  that  all  poaaible  salea  compariaona 
are  preferred  to  the  use  of  constructed 
value  as  a  matter  of  law.  Koyo  raaintafaf 
that  the  Department's  model  match 
methodology  for  the  current  AFB 
reviews,  in  particular  the  femiiy  concept 
on  whidi  the  methodology  is  based,  is 
a  reasonaUe  exercise  of  the 
Department's  discretion  becauae  it 
considers  the  commercial  realities  of  the 
AFB  market,  in  particular  the  extensive 
variety  of  models  in  the  market  and  tha 
fed  that  femilies  of  similar  bearings  do 
exist.  GMN  argues  that  the  statutory 
preference  for  price-based  comparisons 
is  not  abeolute.  as  demonstrated  by 
cases  where  the  Depvtmait  has 
resoited  directly  to  CV  when  safes  are 
below  coat 

Koyo  further  aigues  that  the 
Departmuit's  defi^tioo  of  femiiy  fe 
suffidently  broad  by  noting  diet 
although  all  bMrings  classified  in  the 
same  femiiy  share  certain  charaderistics 
(e.g.,  predsion  grade),  they  do  not  have 
to  be  identical  across  the  board  to  be 
within  the  same  femiiy,  and  may  have 
differences  such  as  raw  materiafe 
composition  and  the  presence  or 
absence  of  shields  and  seals. 

In  response  to  Tocrington 's  statement 
that  the  Department  should  use  the  TUB 
model  match  methodology.  SKF  and 
Koyo  note  that  the  TRB  reviews  involve 
far  fewer  models  than  the  AFB  reviews 
and  suggest  that  the  TRB  models  differ 
from  AFB  models  in  certain 
fundamental  physical  characteristics 
and  in  the  manner  in  which  those 
charaderistics  vary  from  one  model  to 
another.  SKF  further  sUtes  that  a 
different  model  match  approach  fbr 
AFBs  is  justified  because  the  technical 
criteria  examined  by  the  Department  for 
tapered  roller  bearings  (e.g.,  the  "Y 
fadw")  are  not  the  same  as  those  fw 
AFBs.  SKF  argues  that  Torrington 's 
identification  of  products  that  would 
allegedly  qualify  as  similar  using  the 
Department's  TRB  methodoloQr,  but  not 
the  AFB  methodology,  is  incomplete 
because  Torrington  doea  not  analyaa 
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how  many  of  th«M  i^oducts  would  pass 
tho  20-p«rcent  dlftnar  test  uaed  in  the 
praliminary  margin  calculations  for 
AFBa.  SKF  further  notes  that  Torrington 
did  not  employ  a  below  cost  of 
productirai  test  in  its  identification  of 
observations  where  the  Department 
resorted  to  constructed  yalue  in  the 
model  match,  and  states  that  SKF*s 
catalog  does  not  provide  support  for  the 
IKB  approach  suggested  by  Torrington. 
CMS  states  that  scope  determinations 
made  by  the  Department,  particularly 
with  respect  to  needle  ana  cylindrical 
roller  bearings,  demonstrate  that 
information  contained  in  company 
catalogs  is  not  dispositive  to 
determinations  made  by  the 
Depaitment. 

several  respondents  contend  that  the 
model  match  issue  is  well  settled  and 
that  all  parties  have  alreedy  had 
suCBdent  opp<xtunity  to  air  their  viewrs 
on  this  issue.  Respondents  state  that  the 
issues  resarding  the  model  match 
methodology  have  been  heard  on 
several  previous  occasions  and  that  the 
Department  has  refused  to  accept  the 
mwiodology  proposed  by  Torrington; 
accordingly,  tne  Depaitment  should  not 
change  its  methodology  absent 
compelling  circumstances.  SKF  argues 
that  Torrington  explicitly  assmted  to 
the  Department's  nmily  matching 
methodology  during  the  Department's 
solicitation  of  pre-review  comments 
prior  to  the  first  reviews. 

Department's  Po$ition:  Ccmsistent 
writh  the  final  results  of  the  first  reviews 
(AFBs  1. 56  FR  at  31714-15)  and  second 
reviews  (AFBs  n.  57  FR  at  28364-66). 
we  determine  to  use  the  family 
approach  in  the  current  reviews  as  an 
appropriate  method  of  determining  such 
or  similar  merchandise.  Pursuant  to 
sections  773(a)(1)  and  771(16)  of  the 
Tariff  Ad.  our  model  match 
methodology  first  attempts  to  match  a 
beering  sold  in  the  United  States  with 
identiod  bearings  sold  in  the  home 
mariiet.  If  we  fail  to  find  an  identical 
bearing,  vn  then  attempt  to  match  a 
bearing  sold  in  the  United  States  with 
"similar"  bearings,  i.e.,  bearings  within 
the  same  "funily."  sold  in  the  home 
market  If  we  fail  to  find  a  similar 
match,  ¥re  will  match  a  beering  sold  in 
the  United  States  with  its  constructed 
value  pursuant  to  section  773(a)(2)  of 
the  Tariff  Act  Therefore,  our  resort  to 
constructed  value  as  FMV  when 
identical  or  similar  merchandise  is  not 
available  for  comparison  purposes  is 
consistent  writh  the  statute. 

Aa  both  petitionen  and  respondents 
recognize,  the  Depaitment  has  the 
authority  to  determine  what 
merchandise  qualifies  as  such  or  similar 
for  the  purpoeea  of  the  statute.  United 


Engineering  &  Forging  v.  United  States, 
779  F.  Supp.  1375, 1380-82  (OT  1991); 
NTS  Bearing  Corp.  v.  United  States 
[NTNBearingi.  747  F.  Supp.  726,  735- 
36  (Crr  1990):  JCarr-MbGee  Chem.  Coqt. 
v.  United  States.  741  F.  Supp.  947, 951- 
52  (OT 1990):  Monsanto  Co.  v.  United 
States.  698  F.  Supp.  275.  277-278  (OT 
1988);  Timken  Co.  v.  United  States 
{Timken  I).  630  F.  Supp.  1327. 1338 
(OT  1986).  Moreover,  the  Department 
has  a  statutory  responsibility  to 
determine  what  merchandise  produced 
in  the  home  market  is  the  most  similar 
to  models  sold  in  the  United  States. 
NTN Bearing.  747  F.  Supp.  at  735-36; 
Timken  1. 630  F.  Supp.  at  1337-38. 
Accordingly,  the  statute  reqidres  a 
methodology  that  identifies  matches  of 
reasonably  similar  merchandise  and 
prevents  matches  of  dissimilar  models. 

In  the  context  of  the  current  AFB 
reviews,  the  family  model  match 
approach  constitutes  an  appropriate  use 
of  discretion.  Contrary  to  petitioner's 
claim  that  the  family  approach  limits 
similar  bearings  to  nearly  identical 
mochandise,  distinctly  different 
bearings  may  be  classified  mthin  the 
same  &mily.  For  example,  bearings 
classified  in  the  same  nmily  may  have 
the  same  physical  dimensions,  but  their 
material  composition  might  differ 
substantially.  For  this  reason,  we  have 
applied  the  20-percent  difiner  test.  The 
selection  of  certain  criteria  to  define 
similar  merchandise,  to  the  exclusion  of 
other  considerations,  is  an  appropriate 
exercise  of  administrative  discretion. 
Timken  I,  630  F.  Supp.  at  1338;  United 
Engineering  &  Forging.  779  F.  Supp.  at 
1381;  NTN  Bearing.  747  F.  Supp.  at  736. 

Given  the  above  facts,  petitioners' 
argument— that  all  possible  sales 
comparisons  are  necessarily  preferred  to 
the  use  of  constructed  value  as  a  matter 
of  la«v-^  flawed.  Section  773(a)(2)  of 
the  Tariff  Act  specifically  provides  that 
when  neither  identical  merchandise  nor 
similar  merchandise  is  available  for 
comparison,  the  Department  may  resort 
to  constructed  value  as  FMV.  The  goal 
in  establishing  a  model  match 
methodology  is  not  simply  to  set  up  a 
method  that  yields  the  greatest  number 
of  matches  between  U.S.  and  home 
market  models;  the  goal,  rather,  is  to  set 
up  a  method  that  identifies  matches  of 
reasonably  "similar"  merchandise,  but 
that  distinguishes  and  prevents  matches 
of  dissimilar  models,  llie  statute  clearly 
permits  the  use  of  constructed  value 
where  the  Department  determines  that 
models  in  the  two  markets  cannot  be 
considered  "similar"  merchandise 
whose  comparison  is  acceptable  under 
the  antidumping  statute. 

Petitioner  s  argument  that  we  should 
apply  the  model  match  methodology 


developed  in  TRBsfrom  Japan  in  these 
AFBs  reviews  is  also  unconvincing.  A 
model  matching  methodology  is 
developed  for  Articular  pnxlucts  on  a 
faee-by-caae  basis.  Tlierefore,  the 
methodology  used  in  another 
proceeding  or  review  is  not  necessarily 
the  proper  one  tot  the  subject 
merchandise  in  these  reviews.  The 
family  approach  used  in  the  current 
reviews  was  specifically  designed  to 
take  into  account  the  sdient 
characteristics  of  the  AFB  maiket, 
particularly  the  large  n\miber  of 
individual  bearing  models  that  are 
offered  for  sale  and  the  fact  that  many 
models  may  be  traced  to  a  core  family 
because  they  share  the  following  eight 
diaracteristics:  load  direction,  bearing 
design,  number  of  rows  of  rolling 
elements,  precision  rating,  dynamic 
load  rating,  outside  diametm,  inside 
diameter,  and  width/height 

The  SAS  programs  submitted  by 
Torrington  in  support  of  its  contention 
that  a  TRB-style  approach,  according  to 
Torrington,  would  result  in  more  price- 
to-price  comparisons  do  not  indicate 
that  our  fiamily  approach  is 
unreasonable.  We  are  not  persuaded 
that  Torrington 's  method  would  in  fact 
result  in  more  price-to-price 
comparisons  because  Torrington 's 
method  ignores  the  fact  that  home 
market  sales  may  be  an  inadequate  basis 
for  comparison  for  reasons  other  than 
the  lack  of  a  family  match;  for  instance, 
home  market  sales  are  disqualified  if 
they  fail  either  the  cost  test  or  the  20- 
percent  difiner  test.  Furthermore,  as 
explained  above,  the  goal  in  selecting  a 
model  match  methodology  is  not  to  find 
the  greatest  nimiber  of  matches  per  se. 
but  to  find  the  greatest  number  of 
matches  of  reasonably  similar 
merchandise. 

When  the  family  approach  was 
developed,  all  parties,  including 
Torrington,  agreed  that  it  was 
reasonable  not  to  conduct  any  ranging  of 
the  criteria  that  would  allow  bearings 
Mdth  differences  in  the  above  eight 
characteristics  to  be  considered 
members  of  the  same  family.  The 
concern  was  that  ranging  the  criteria  . 
would  force  comparisons  of  models 
with  greatly  varying  costs.  Given  the 
fact  that  the  AFB  maricet  is  comprised 
of  literally  thousands  of  different 
bearing  models,  it  is  appropriate  for  the 
Departm«it  to  require  that  bearings 
share  these  eight  characteristics  in  order 
to  effect  our  statutory  mandate  to 
determine  when  a  reasonable 
comparison  can  be  made.  For  these 
reasons  vn  disagree  %vith  Federal* 
Mogul's  contention  that  the  family 
approach  is  particularly  flawed  with 
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raspect  to  matching  8ub|ect  merchandise 
produced  by  Meter. 

The  history  of  the  AFB  proceedings  to 
date  demonstrates  that  all  parties, 
including  Torrington.  have  had 
niunerous  occasions  to  air  their  views 
on  this  issue.  We  solicited  comments 
from  interested  parties  in  devising  the 
family  approach  for  the  first  AFB 
reviews,  at  which  time  Torrington  stated 
that  this  proposition  was  basically 
unobjectionable.  The  specific 
characteristics  of  the  AFB  market — 
thousands  of  models  sold,  many  of 
which  are  grouped  around  the  same 
family— ore  as  true  of  the  current 
revieMrs  as  they  were  when  Torrington 
voiced  its  approval  of  the  family 
approach.  The  parties  have  had  several 
other  opportunities  to  comment  on  this 
issue  and  the  Department  has  carefully 
weighed  the  considerations  raised  in 
determining  that  the  family  approach 
represents  a  reasonable  model  match 
methodology  with  respect  to  the  AFB 
market. 

This  methodology  was  developed  in 
the  interest  of  maintaining  a  stable  and 
predictable  approach  to  the 
antidumping  duty  margin  calculations 
for  the  subject  merchandise.  Torrington 
has  not  provided  substantive  evidence 
to  support  its  assertion  that  the  fact  that 
the  family  approach  was  used  in  past 
reviews  will  allow  respondents  to 
restructiue  their  prices  to  take 
advantage  of  its  use  in  subsequent 
reviews.  Although  we  will  continue  to 
consider  the  appropriateness  of  our 
matching  criteria,  we  will  alter  the 
criteria  we  have  consistently  applied 
only  when  compelling  reasons  exist.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Residential 
Door  Locks  and  Parts  Thereof  from 
Taiwan,  54  FR  53153,  53157  (Dec.  27, 
1989). 

Comment  2:  Federal-Mogul  and  Koyo 
contend  that  the  Department's  practice 
of  using  constructed  value  as  the  FMV 
for  each  model  that  is  sold  below  the 
cost  of  production  in  over  90  percent  of 
home  market  sales  of  that  model  over  an 
extended  period  of  time,  without  first 
attempting  to  use  the  price  of  a 
"similar"  model  as  FMV.  is  contrary  to 
the  statutory  preference  for  price-based 
FMVs  over  CV-based  FMVs.  Federal- 
Mogul  states  that  under  section  773(a)  of 
the  Tariff  Act,  CV  may  not  be  used 
unless  FMV  cannot  be  based  upon  the 
prices  of  sales  of  such  or  similar 
merchandise.  Federal-Mogul  suggests 
that  the  use  of  CV  in  this  instance, 
before  exhausting  all  possible  femily 
matches  (similar  merchandise),  is  due  to 
a  prcMrammins  error. 

INA  states  that  this  issue  is  not  a 
programming  error  but  is  instead  a 
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policy  decision  that  was  commented 
upon  by  interested  parties  and  decided 
during  the  second  reviews. 

Department's  Position:  We  disagree 
with  Federal-Mogul's  and  Koyo's 
contention  that  the  statute  and 
regulations  express  a  preference  for 
prioe-to-price  comparisons  such  that,  in 
the  event  that  a  "matched"  home  market 
model  forms  an  inadequate  FMV 
because  of  extensive  below-cost  sales, 
the  Department  should  calculate  FMV 
based  on  the  prices  of  the  next  most 
similar  merchandise  before  resorting  to 
CV. 

We  first  note  that  this  issue  arises 
only  in  situaticms  where  a//  home 
market  sales  of  a  model  are  disregarded 
due  to  the  below-cost  test.  Under  our 
current  methodology,  we  disregard  all 
home  market  sales  of  a  model  from  our 
analysis  and  immediately  resort  to  CV  if 
more  than  90  percent  of  the  sales  of  that 
model  were  made  below  cost  over  an 
extended  period  of  time,  and  are  not  at 
prices  that  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade.  See  section 
773(b)  of  the  Tariff  Act.  If  between  10 
and  90  percent  of  the  sales  meet  these 
requirements,  we  disregard  only  the 
specific  below-cost  sales  from  our 
analysis  and  use  the  remaining  above- 
cost  sales  as  a  basis  of  determining  FMV 
for  that  model.  If  over  90  percent  of  the 
sales  were  at  prices  above  cost,  we  do 
not  disregard  any  below-cost  sales. 

Section  773(a)  of  the  Tariff  Act 
expresses  a  preference  for  using  the 
price  of  such  or  similar  merchandise  as 
the  FMV  before  resorting  to  CV. 
However,  section  773(b)  directs  the 
Department  to  immediately  resort  to  CV 
if  no  sales  of  the  merchandise  that  is  the 
basis  of  the  price-based  comparison  are 
adequate  as  FMV  under  the  cost  test: 

Whenever  sales  are  disregarded  by  virtue 
of  having  been  made  at  less  than  the  cost  of 
production  and  the  remaining  sales,  made  at 
not  less  than  the  cost  of  production,  are 
detennined  to  be  inadequate  as  ■  basis  for  the 
determination  of  foreign  market  value  under 
subsection  (a)  of  this  section,  the 
administering  authority  shall  employ  the 
constructed  value  of  the  merchandise  to 
detennine  its  foreign  market  value. 

Section  773(b). 

Accordingly,  since  the  statute 
explicitly  provides  for  the  use  of 
constructed  value  as  FMV  when  there 
are  no  sales  of  a  given  model  that  form 
an  adequate  basis  for  comparison  (i.e., 
when  over  90  percent  of  home  market 
sales  of  the  model  were  sold  below  cost 
over  an  extended  period  of  time,  and  are 
not  at  prices  that  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade),  we  have 
followed  the  statutory  mandate  of 


resorting  to  constructed  value  in  this 
situation.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Venezuela,  58  FR 
27522,  27534  (May  10, 1993);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  the  Republic  of  Korea,  57  FR 
42942,  42947-48  (September  17, 1992); 
and  AFBs  n.  57  FR  at  28373.  Contrary 
to  Federal-Mogul's  and  Koyo's 
contentions,  therefore,  the  statute  does 
not  require  the  exhaustion  of  all 
possible  family  matches  (similar 
merchandise)  before  resorting  to  CV. 
This  practice  does  not  conflict  with 
other  provisions  in  the  statute.  In  order 
to  determine  FMV  under  section  773(a), 
the  Department  must  first  select  the 
most  similar  merchandise.  Section 
771(16)  of  the  Tariff  Act  defines  such  cm- 
similar  merchandise  and  provides  a 
hierarchy  of  preferences  for  determining 
which  merchandise  sold  in  the  foreign 
maiket  is  most  similar  to  the 
merchandise  sold  in  the  United  States. 
Section  771(16)  also  expresses  a 
preference  for  Uie  use  of  identical  over 
similar  merchandise,  stating 
categorically  that  such  or  similar 
merchandise  is  the  merchandise  that 
falls  into  the  first  hierarchical  category 
in  which  comparisons  can  be  made. 
Although  we  conduct  the  below-cost 
test  before  attempting  to  match  U.S.  and 
home  market  merchandise,  models  that 
were  sold  below-cost  in  over  90  percent 
of  home  market  sales  are  not 
disregarded  on  below-cost  grounds  until 
after  the  most  similar  model  match  is 
found  under  section  771(16). 

Section  771(16)  requires  us  to 
descend  through  successive  levels  of  the 
hierarchy  until  sales  of  such  or  similar 
merchandise  are  found.  However,  it 
does  not  condition  the  determination  of 
such  or  similar  merchandise  on  any 
basis  other  than  the  similarity  of  the 
merchandise.  In  particular,  section 
771(16)  directs  the  Department  only  to 
"the  first  of  the  following  categories 
•  '  *"  and  not  to  the  next  category 
when  the  first  match  is  below  cost.  If 
this  were  not  the  case,  the  cost  test 
would  inappropriately  become  part  of 
the  basis  for  determining  what 
constitutes  such  or  similar  merchandise, 
which  is  clearly  not  the  purpose  of  the 
cost  test.  Therefore,  because  section 
771(16)  specifies  that  the  determination 
of  such  or  similar  merchandise  depends 
solely  on  the  similarity  of  the 
merchandise  and  not  oa  whether  the 
most  similar  model  is  sold  above  cost, 
our  resort  to  CV.  after  finding  the  most 
similar  model  and  then  determining  that 
it  is  sold  below  cost  in  over  90  percent 
of  home  market  sales,  does  not  conflict 
with  this  provision.  * 
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AccoTdinsly.  we  feUowMl  our  currant 
practice  end  beeed  FMV  on  CV  when 
Delow-cost  salee  eliminete  a  comparison 
with  the  most  eimiler  home  mariiet 
model. 

Comment  3:  Koyo,  NMB  Pelmec,  and 
NTN  argue  that  the  Depertment  should 
use  the  variable  cost  of  manuCficturing 
(VOC^  of  U.S.  mod^  rather  than  the 
total  cost  of  manufacturing,  as  the 
denominator  for  the  20-di£aaer  test 
Koyo  argues  that  since  the  numwator  of 
the  formula  is  the  ^Molute  difference 
between  the  VCOM  of  the  home  market 
and  the  U.S.  model,  the  denominator 
should  consist  of  the  V(X)M  of  the  U.S. 
onodel.  not  the  total  COM.  NMB  argues 
Oiat  only  variri)le  manufacturing  costs 
should  be  considered  in  calculating  the 
di&ner.  since  19  CFR  353.57  limits  the 
difimer  adjustment  to  di0arenf»s  in  the 
physical  characteristics  of  the 
merchandise.  NTN  argues  that  the  use  of 
total  COM  in  the  denominator  is  an 
arbitrary  shift  in  policy  that  fails  to 
represent  the  goeJ  of  the  family  match 
methodology,  which  is  to  use  the  family 
as  the  FMV  only  when  the  costs  of  the 
family  are  reasonably  close  to  the  costs 
of  the  U.S.  model 

Kovo  also  aiguee  that  the  Department 
should  not  compere  the  variable 
manufacturing  costs  of  the  U.S.  model 
to  the  weighted-everage  variable 
manufactxiring  costs  of  the  bearing 
family.  Insteed.  the  Depertment  should 
conduct  the  diioaer  test  on  each  home 
market  model  that  comprises  the 
bearing  family  in  wder  to  ensure  that  no 
home  market  models  that  are  dissimilar 
to  U.S.  models  in  terms  of  comoMrcial 
value  are  treeted  as  similar  merchandise 
forpurpoees  of  the  model  match. 

Tomngton  disagrees  with 
respondents  concerning  the  profwr 
denominator  for  the  dinner  test,  stating 
that  a  recent  ITA  policy  bulletin 
supports  the  use  of  total  manufacturing 
costs  as  the  denominate',  and  that 
neither  the  statute  nor  the  regulations 
limit  the  difmer  test  to  variable 
manufacturing  costs. 

Department's  Position:  We  disagree 
with  respondmts.  The  total  COM  is  an 
appropriate  point  of  reference  for  the 
20-percent  di&ner  test  We  are 
measuring  the  physical  difiierences  in 
merchandise,  for  which  we  make  an 
adjustment  pursuant  to  19  CFR  353.57. 
Since  differences  in  VCOM  are 
primarily  attributable  to  physical 
differences  in  merchandise,  it  is 
appropriate  to  use  VCOM  in  the 
numerator. 

The  purpose  of  choosing  the  total 
OCM  as  the  point  of  reference  is  to 
provide  a  stable  benchmark  against 
which  the  absolute  size  of  the  physical 
difference  in  merchandise  can  oe 


compared  in  cxder  to  detwmine  if  the 
difference  is  so  large  that  the  two 
products  being  compared  cannot  be 
considered  similar  rar  the  purposes  of 
the  model  match.  We  are  not  using  the 

C'  X  of  the  U.S.  model  as  this 
chmark  because  the  price  of  the 
model  may  be  distorted  if  the  model  is 
sold  at  less  than  foreign  market  value  in 
the  United  States.  Total  OCM  is 
preferable  to  VQ^  as  a  point  of 
reference  because  it  more  closely 
approximates  the  value  of  the  model. 

we  also  reject  Koyo's  proposal  that 
we  conduct  a  difmer  test  on  each  home 
market  model  that  comprises  the 
bearing  family.  The  difmer  test  is  only 
necessary  when  "similar"  merdiandise 
is  used  in  determining  FMV.  In  these 
reviews,  we  define  similar  merchandise 
as  the  bearing  family  to  which  the 
relevant  model  sold  in  the  United  States 
belongs.  Since  it  is  the  weighted-average 
price  of  the  bearing  family  that  is  being 
used  as  FMV  in  the  case  of  "similar" 
matches,  and  not  the  price  of  any  of  the 
individual  bearings  that  comprise  the 
bearing  family,  the  appropriate  difaner 
test  is  a  comparison  of  the  VOC^  of  the 
model  sold  in  the  U.S.  with  the 
weighted-everage  VCOM  of  the  beering 
family. 

Comment  4:  Torrington  and  Koyo 
allege  that  the  computer  program  the 
Department  used  to  calculate  Koyo's 
preliminary  results  contains  a  clerical 
error  that  results  in  the  failure  to  make 
any  family  matches. 

Department's  Position:  We  agree  that 
for  the  preliminary  results  we 
committed  a  clerical  error  that  resulted 
in  the  failure  to  use  any  families  as 
FMVs  for  Koyo's  preliminary  results. 
We  have  corrected  this  error  for  the  final 
results. 

Comment  5:  Federal-Mogul  and  SNR- 
France  assert  that  the  Department 
committed  a  clerical  error  regarding 
SNR's  preliminary  results,  which 
resulted  in  the  use  of  models  that  foiled 
the  cost  test  (greeter  than  90  percent  of 
sales  below  cost)  in  determining  FMVs. 

Department's  Position:  We  agree  that 
for  the  preliminary  results  we 
committed  a  clerical  error  that  resulted 
in  the  use  of  models  that  failed  the  cost 
test  in  determining  FMVs.  We  have 
corrected  this  error  for  the  final  results. 

8.  Further  Manufacturing 

Comment  1:  NSK  contends  that  the 
Tariff  Act  only  authorizes  a  further 
manufacturing  analysis  where  a  process 
of  manufacturing  or  assembly  is 
performed  on  the  imported  merchandise 
in  the  United  States.  See  19  U.S.C  at 
16778(e)(3).  NSK  claims  that  many  of 
the  parts  imported  by  NSK  are  applied 
to  a  completed  beering  and  are  not 


subject  to  a  process  of  further 
manufocturing  or  assembly. 

T(»rington.  also  citing  19  U.S.C  at 
1677a(e)(3).  argues  that  the  Department 
should  continue  to  apply  its  further 
manufacturing  analysis  to  NSK's 
imparted  parts. 

Department's  Position:  We  agree  with 
petitioner.  Because  the  addition  of  a 
part  to  an  otherwise  finished  bearing 
constitutes  a  process  of  assembly,  we 
have  adjusted  ESP  sales  by  the  amount 
of  value  added  according  to  19  U.S.C  at 
1677a(e)(3). 

Comment  2:  NSK  argues  that  the 
Department  erroneously  included  in 
U.S.  further  manufacturing  costs  those 
costs  that  NSK  incurred  for  repacking 
finished  products  in  the  United  States. 
According  to  NSK,  its  reported  further 
manufacturing  coets  already  include 
packing  costs.  Therefore,  for  the  final 
results,  NSK  requests  that  the 
Department  eliminate  the  adjustment  to 
further  manufacturing  costs  for  U.S. 
repacking  expenses. 

Torrington  responds  that  the 
Department  should  reject  NSK's 
argument  because  there  is  no  evidence 
in  the  record  that  NSK's  reported  further 
manufacturing  costs  contain  packing 
costs.  Torringtcxi  concludes  that  the 
Department  should  continue  to  add  U.S. 
repacking  to  NSK's  furthm 
manufacturing  costs  for  the  final  results. 

Department's  Position:  We  agree  with 
Torrington.  The  Department's  further 
manufocturing  questionnaire  informs 
respondents  that  they  should  not  report 
packing  exfienses  because  the 
Department  vrill  rely  on  the  packing 
expense  data  reported  in  respondents' 
U.S.  sales  response.  Although  NSK 
claims  that  packing  expenses  incurred 
in  the  Uniteid  States  for  further 
manufactiued  products  are  reported  in 
its  further  manufacturing  calculations, 
we  are  unable  to  confirm  that  this  is  the 
case.  Because  we  instructed  NSK  to  rely 
on  previously  reported  pecking  data  for 
purposes  of  oiu-  further  manufocturing 
calculations,  and  because  we  cannot 
confirm  NSK's  claim  that  packing 
expenses  are  already  included  in  further 
manufacturing  costs,  we  have  not  made 
an  adjustment  to  the  further 
manufacturing  that  NSK  reported  in  its 
U.S.  sales  response  in  our  further 
manufacturing  calculations  for  these 
final  results. 

9.  Level  of  Trade 

Comment  1 :  NTN- Japan  argues  that 
the  Department  has  no  basis  for  its 
decision  not  to  recognize  aftermarket 
customere  as  constituting  a  distinct 
level  of  trade.  According  to  NTN.  die 
Department's  decisi(Hi  was  based  on  a 
flawed  analysis  because  it  focused  only 
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on  differences  betwreen  %«reighted- 
average  selling  prices.  NTN  asserts  that 
the  Department  should  have  taken  into 
account  such  other  factors  as  differences 
in  the  frequency  and  voliune  of  sales, 
terms  of  sale,  and  terms  of  payment, 
which  together  demonstrate  the 
existence  of  more  than  two  levels  of 
trade.  NTN  further  asserts  that  the 
Department  foiled  to  articulate  any 
standard  by  which  it  determined  that 
the  calculated  difference  between 
average  aftermarket  and  distributor 
prices  was  insufficient  to  warrant 
consideration  of  sales  to  aftermarket 
customers  as  being  made  at  a  distinct 
level  of  trade.  As  a  resiilt  of  these  flaws 
in  the  Department's  analysis,  N1T4 
argues  that  the  Department  ^ould 
accept  the  three  levels  of  trade  reported 
by  NTN. 

Torrington  responds  that  NTN's  level- 
of-trade  classifications  are  not 
supported  by  substantial  evidence  and 
are  inconsistent  with  the  requirements 
of  the  Department's  questionnaire. 
Based  on  these  objections,  Torrington 
states  that  the  Department  reasonably 
determined  that  me  difference  between 
average  aftermarket  and  distributor 
prices  was  insufficient  to  warrant 
consideration  of  aftermarket  customers 
as  comprising  a  separate  level  of  trade. 
Torrington  adds,  however,  that  the   * 
Department's  comparison  of  weighted- 
average  prices  is  not  particularly 
meaningful  because  it  does  not  provide 
any  corroboration  for  NTN's 
identification  of  the  level  of  trade  of  its 
customers. 

Department's  Position:  We  agree  with 
NTN.  We  initially  base  our  level-of- 
trade  classifications  on  the  function  of 
the  class  of  customer  reported  by 
respondents.  Those  classifications  may 
be  rebutted  by  such  other  fectors  as 
differences  in  prices  and  selling 
expenses  that  discredit  a  respondent's 
distinctions.  See  Import  Administration 
Policy  Bulletin  92/1.  July  29. 1992. 
Because  oiu-  preliminary  level  of  trade 
analysis  did  not  focus  on  the  function 
of  the  customer  category,  we  concur 
with  NTN  that  we  improperly  combined 
distributor  and  aftermarket  sales. 
Further,  we  note  that  Torrington  failed 
to  provide  any  evidence  to  rebut  NTN's 
claim  that  aftermarket  sales  constituted 
a  distinct  level  of  trade.  Because  we 
have  no  information  to  suggest  that 
NTN's  aftermarket  customers  perform 
the  same  function  as  either  original 
equipment  manufecturers  or 
distributors,  or  that  the  prices  and 
selling  expenses  for  sales  to  aftermarket 
customers  do  not  differ  &x>m  those  to 
other  customer  categories,  we  conclude 
that  NTN's  sales  to  aftermarket 
customers  constitute  a  distinct  level  of 
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trade.  Therefore,  we  have  compared 
aftermarket  sales  in  the  United  States 
first  to  aftermarket  sales  of  such  or 
similar  merchandise  in  the  home 
maricet. 

Conunenf  2:  NSK  argues  that  the 
Department  failed  to  include  certain 
transactions  in  its  level-of-trade  analysis 
of  home  market  sales.  According  to 
NSK,  although  the  Department  correctly 
conducted  its  level*of-trade  analysis  on 
the  basis  of  the  end  use  of  the 
merchandise,  the  Department  did  not 
use  in  its  analysis  all  the  aftermarket 
codes  reported  by  NSK.  As  a  result,  NSK 
asserts  that  the  Department  not  only 
excluded  home  market  sales  to  original 
equipment  manufacturers  for  ' 
aftermarket  use  bom  its  level-of-trade 
analysis,  it  incorrectly  included  all 
home  market  sales  to  original 
equipment  manufacturers  in  the  same 
level  of  trade  as  in  its  calculation  of  the 
preliminary  dumping  margins.  To 
correct  this  error,  NSK  advises  the 
Department  to  include  the  additional 
aftermarket  codes  in  the  computer 
program  used  to  conduct  the  level-of- 
trade  analysis,  and  to  revise  the  level-of- 
trade  designation  of  certain  home 
market  sales  to  original  equipment 
manufacturers  in  the  computer  program 
used  to  calculate  NSK's  dumping 
mai^gins. 

Torrington  responds  that  the 
Department's  examination  of  end  use  in 
conducting  its  level  of  trade  analysis 
represents  a  significant  departure  fix>m 
Departmental  practice.  Torrington 
argues  that  the  Department  previously 
has  rejected  NSK's  classification  of 
home  market  levels  of  trade  on  the  basis 
of  end  use,  and  that  the  end  use  of  an 
"aftermarket"  bearing  sold  to  an  original 
equipment  manufacturer  is  presumably 
the  same  as  the  end  use  of  other 
bearings  purchased  by  that  customer. 
Torrington  further  argues  that 
comparisons  of  weighted-average  prices 
are  not  useful  in  determining  levels  of 
trade.  As  a  result,  Torrington  opposes 
NSK's  arguments,  and  requests  that  the 
Department  return  to  its  practice  of 
determining  levels  of  trade  on  the  basis 
of  customer  category. 

Department's  Position:  We  agree  with 
Torrington.  As  stated  in  o\u  response  to 
Comment  1  above,  we  focus  on  the 
customer's  function  in  the  chain  of 
distribution  in  classifying  sales 
according  to  level  of  trade.  We  do  not 
consider  the  end  use  of  products  sold  by 
the  respondent's  customer  to  be 
particularly  meaningful  in  determining 
levels  of  trade.  NSK  has  not  presented 
any  evidence  that  original  equipment 
manufacturers  perform  different 
functions  or  that  distributors  perform 
different  functions  depending  upon  the 


end  use  of  the  bearings  they  purchase, 
or  that  NSK's  sellins  expenses  differ 
according  to  the  end  use  of  the  products 
by  the  customer.  Thereftve,  for  these 
final  results,  we  have  based  our  level-of- 
trade  classifications  not  on  NSK's 
aftermarket  codes,  but  on  the  customer 
categories  reported  by  USK. 

Comment  3:  NTN  argues  that  the 
Department  should  compare  U.S.  and 
home  market  sales  at  the  same  level  of 
trade.  According  to  NTN,  comparing 
sales  across  different  levels  of  trade 
distorts  the  calculation  of  dimiping 
margins  because  prices  differ 
significantly  for  each  level  of  trade. 
NTN  further  argues  that  if  the 
Department  decides  to  compare  sales 
across  levels  of  trade  for  the  final 
results,  then  the  Department  should 
alleviate  the  distortions  caused  by  such 
comparisons  by  making  a  level-of-trade 
adjustment  based  on  differences  in 
prices  or,  alternatively,  differences  in 
indirect  selling  expenses  for  each  level 
of  trade,  as  set  forth  by  NTN  in  its 
questionnaire  responses. 

In  opposing  NTN's  arguments, 
Torrington  states  that  the  CUT  has 
consistently  upheld  the  Department's 
comparison  of  sales  across  levels  of 
trade.  Torrington  and  Federal-Mogul 
oppose  NTN's  claim  for  a  level-of-trade 
adjustment.  According  to  Federal- 
Mogul,  NTN  failed  to  demonstrate  that 
any  differences  in  selling  prices  are  due 
to  differences  in  the  level  of  trade. 
Further,  Torrington  and  Federal-Mogul 
challenge  the  methods  that  NTN  usmI  in 
its  attempts  to  quantify  a  level-of-trade 
adjustment.  Specifically,  Federal-Mogul 
contends  that,  in  the  absence  of  any 
evidence  that  price  differentials  are  due 
to  differences  in  levels  of  trade, 
quantification  of  a  level-of-trade 
adjustment  on  the  basis  of  differences  in 
selling  prices  is  inappropriate. 
Moreover,  Torrington  and  Federal- 
Mogul  reject  NTN's  use  of  indirect 
selling  expenses  as  the  basis  for  a  level- 
of-trade  adjustment,  because  NTN's 
method  of  allocating  these  expenses  to 
different  levels  of  trade  is  unreasonable, 
unreliable  and  because  such  expenses, 
which  do  not  vary  for  individual  sales, 
do  not  reflect  diflerenoes  in  levels  of 
trade.  As  a  result,  Torrington  and 
Federal-Mogul  conclude  that  the 
Department  should  not  make  a  level-of- 
trade  adjustment  for  the  final  results. 

Department's  Position:  We  agree  writh 
Torrington  and  Federal-Mogul.  The 
Department  is  required  by  19  CFR 
353.58  to  compare  merchandise  at 
different  levels  of  trade  if  sales  at  the 
same  commercial  level  of  trade  do  not 
permit  an  adequate  comparison.  Import 
Administration  Policy  Bulletin  02/1, 
July  29, 1992.  Accordingly,  when  we 
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ware  unabla  to  coB^Mra  NTN't  U.S. 
mIm  to  horns  maikat  mIm  of  tudi  or 
similar  maichaadiM  it  tho  lune  level  of 
trade,  we  attempted  to  find  salei  of  such 
or  similar  merrnandiae  at  the  next  most 
similar  level  of  trade. 

We  alao  reject  NTN*a  argument  that 
we  must  make  an  adjustment  for 
diflisrenoea  in  levela  of  trade  if  we 
compare  salea  at  difisrent  levels  of 
trade.  In  order  for  the  Department  to 
make  a  level-of-trade  adjustment, 
reraondents  must  quantify  any  price 
diflarentiala  that  are  directly  attributable 
to  dilbrencea  in  levels  of  trade. 
Althou^  NTN  contends  that  the 
Department  can  make  a  level  of  trade 
adjustment  on  the  basis  of  price 
differences.  NTN  has  fiiilea  to 
demonstrate  what  portion,  if  any,  of 
those  price  diSsrancea  ia  attributable  to 
differences  in  levels  of  trade.  NTN's 
request  for  a  level-of-trade  adjustment 
using  indirect  selling  expenses  is 
similarly  flawed,  beause  NTN's 
allocation  of  a  common  pool  of  fixed 
expenses  to  different  levels  of  trade 
using  relative  salea  value  demonstrates 
that  these  expenses  do  not  vary 
according  to  levels  of  trade.  Because 
NTN  has  feiled  to  quantify  adequately  a 
level-of-trade  adju^ment,  we  have  not 
adjusted  FMV  Sat  differences  in  levels  of 
trade. 

Cottunent  4:  Tonington  argues  that 
the  Department  should  use  BIA  in 
determining  the  appropriate  level-of- 
trade  compariaon  for  INA's  home 
market  salea  to  government  customers. 
According  to  Torrington.  INA  failed  to 
renxmd  to  the  Department's  request  for 
additional  information  regarding  such 
sales.  Therefore,  Torrington  concludes 
that  the  Department  should  presiune,  as 
BIA.  that  INA's  home  market  sales  to 
government  cuslomen  should  be 
compared  with  U.S.  sales  to  original 
equipment  manufacturers. 

iNA  responds  that  it  provided  a 
narrative  explanation  of  the  natxue  of  its 
home  market  sales  to  government 
customera.  INA  also  states  that  it  did  not 
have  any  basis  for  determining  whether 
such  sales  should  be  compared  to  U.S. 
sales  to  original  equipment 
manufacturen  or  oistributors,  and, 
therefore,  deferred  to  the  Department's 
judgment  in  selecting  the  appropriate 
level-of-trade  comparison.  Although 
INA  did  not  recommend  a  level-oMrade 
comparison  for  the  home  market  sales  in 

3uestion.  INA  arguea  that  it  provided 
le  information  required  for  Tmrington 
to  make  reasoned  arguments  and  for  the 
Department  to  determine  the 
appropriate  level-of-trade  comparisons. 
Thus.  INA  contaoda  that  the  Department 
should  not  apply  BIA,  but  shouui 
determine  level  of  trade  compariaona 


baaed  on  the  criteria  that  it  deems  to  be 
appropriate. 

Departmant'B  Poution:  In  the  d)aenoe 
of  any  evidence  to  the  contrary,  we 
detennine  that  government  customen  in 
the  home  market  function  as  end  uaats 
rather  than  as  distributors.  Because 
original  equipment  manufacturen  alao 
function  as  sod  uaers,  we  hav* 
compared  INA's  home  markal  aalea  to 
government  customers  with  UjS.  ssles  to 
original  equipment  manufacturers. 

10.  Pocking  and  Movement 

Comment  1:  Torrington  contends  that 
adjustments  to  foreign  market  valiie  for 
both  pre-  and  poat-sale  movement 
charges  are  contrary  to  the  purpose  of 
the  antidumping  statute.  Torrington 
arguea  that  the  statute  mandatea  that  the 
Department  make  adjustmenta  based  on 
dinarances  in  circumstance  of  sale  that 
are  directly  related  to  the  salea  in 
question.  FMV  can  be  adjusted  for 
indirect  selling  expenses  to  the  extent 
that  these  expenses  do  not  exceed  the 
amount  of  the  ESP  cap.  Torrington 
states  that  the  pre-sale  movement 
chuges  claimed  by  respondents  in  this 
review  were  not  directly  related  to  the 
sale  of  bearings  in  the  home  market  and 
that,  "by  their  very  nature,  home  market 
pre-sale  expenses  for  movement  from 
factory  (or  distribution  center)  cannot  be 
directly  linked  to  sales  of  the 
merchandise  under  investigation,  as  the 
statute  requires."  Moreover,  while  the 
statute  and  regulations  require  that  ESP 
be  reduced  by  the  amount  of  expenses 
incident  to  bringing  the  merchandise 
from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of 
delivery  in  the  United  States,  there  is  no 
parallel  provision  on  the  FMV  side. 
Torrington  cites  Silver  Reed  America, 
Inc.  V.  United  States  (Silver  Reed),  581 
F.Supp.  1290.  23  (Crr  1984).  for  support 
of  its  claim  that  the  expenses  incurred 
in  two  markets  were  distinct.  Torrington 
concludes  by  noting  that  in  the  previous 
review,  the  Department  stated  that  the 
adjustment  for  pre-sale  inland  freight 
was  necessary  to  ensure  an  "apples-to- 
apples"  comparison.  While  this  may  be 
true,  Torrington  asserts  that  "similar" 
expenses  must  be  deducted  from  both 
sides  of  the  equation,  because  there  is 
no  basis  for  performing  such  an 
adjustment  if  the  amounts  claimed  in 
the  two  markets  are  not  similar. 

FAG,  CMN.  Koyo,  Nachi.  NSK,  SKF, 
and  RHP  contend  that  the  Department's 
practice  of  deducting  pre-sale  inland 
freight  in  the  home  market,  regardless  of 
whether  pre-sale  inland  freight  was 
inciured  for  the  U.S.  maiket,  confirms 
established  practice,  has  recently  been 
upheld  by  the  OT  in  Ad  Hoc  Committee 
of  AZ-NM-TX'FL  Producers  of  Gray 


Portland  Cement  v.  United  Statee  (Ad 
Hoc  Committee).  787  F.  Supp.  208. 211- 
213  (OT  1992).  and  ia  consistent  witii 
the  langiMgB  and  puipoae  of  the 
antidumping  law.  Koyo  aiguea  Aat  the 
antidumping  law  does  not  preclude  pre- 
sale  freignt  aid  justments  in  the 
calculation  of  FMV.  In  fact,  according  to 
Koyo,  the  drcumatanoe-of-aale 

Erovision  clearly  authorizes  the 
lepartment  to  adjust  the  home  market 
for  pre-sale  inland  freight  Raqxmdents 
note  that  the  OT  in  Ad  Hoc  Committee 
supported  the  Depertment's 
metnodology  of  deducting  pre-sale 
inland  freight  in  order  to  enact  a  fair 
comparison  of  the  ex-factory  prices  in 
the  United  States  and  the  home  market 

Depaitment'9  Position:  We  agree  ivith 
reqpondenta.  In  keeping  with  the 
Department's  practice  in  previous 
reviews,  we  have  determined  that  pre- 
sale  inland  freight  should  be  treated  as 
a  movement  expenae  and  deducted  from 
foreign  market  value  in  order  to  Kdiieve 
a  fair  comparis<m  of  the  U.S.  and  home 
mariwt  ex-factory  pricae.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Cny  Portland  Cement  and 
Clinker  from  Mexico.  55  FR  29244,  (July 
18. 1990)  and  AFBa  1. 56  FR  at  31692. 
Because  we  do  not  treet  pre-sale  and 
post-sale  movement  expenaea 
differentfy  in  calcufating  an  ex-factory 
U.S.  price,  we  must  treet  these  expenses  . 
in  a  similar  manner  in  the  home  maricet 
to  ensure  an  accurate  and  meaningful 
price-to-price  comparison.  See  Ad  Hoc 
Committee  at  213.  Because  merchandise 
in  each  market  may  be  handled 
diffiarently  and  thus  incur  diSsrent 
freight  expenses,  the  deduction  of  pre- 
sale  inland  freight  in  either  the  home 
market  or  the  U.S.  market  is  not 
contingent  on  whether  pre-sale  inland 
freight  occurred  in  the  other  market. 

Comment  2:  IJK  alleges  that  the 
Department  double-counted  packing 
expenaea  when  calculatins  constructed 
value.  IJK  states  that  it  included  home 
market  pecking  expenses  in  the  reported 
general  and  ai^nistrative  expenses 
that  the  Depertment  uaed  to  calculate 
constructed  value.  However,  for  the 
preliminary  results,  the  Department 
added  U.S.  packing  to  the  constructed 
value  without  deducting  home  market 
packing  expenses. 

Department's  Position:  We  agree.  For 
these  final  results  we  removed  home 
market  packing  exp«ises  included  in 
the  calculation  of  ccmstructed  value 
before  adding  U.S.  packing  e]q)enses. 
We  also  made  any  necessary 
adjustments  to  profit. 

Corrunent  3:  Federal-Mogul  arguea 
that  NPBS  inoMTectly  reported  as 
indirect  selling  expenses  certain 
expenses  associated  with  repacking  Us 
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merchandise  by  its  affiliates  in  the 
United  States.  Aooordinglv.  NPBS  has 
understated  total  U.S.  paddng  expenses 
and  overstated  the  cap  on  ESP  o&et 
adjustments  to  FMV.  Federal-Mogul  also 
notes  that  the  Department  rejected 
similar  treatment  of  U.S.  repacking 
expenses  by  NSK  in  the  second 
administrative  review  of  AFBs. 

Department's  Position:  We  agree  v^dth 
Federal-MoguL  For  the  final  results  we 
have  estimated  NPBS'  U.S.  repacking 
expenses  on  the  basis  of  NPBS'  reported 
indirect  selling  expenses.  Accordingly, 
we  have  reduced  NPBS'  claimed 
indirect  selling  expenses  by  the  amount 
of  U.S.  repaddng  expenses. 

Comment  4:  Federal-Mogul  argues 
that  NPBS  incofrectly  reported  freight- 
oiit  as  an  indirect  selling  expense,  as 
opposed  to  an  individual  movement 
expense.  Federal-Mogul  asserts  that  the 
Department,  after  isolating  the  amount 
of  neigbt-out,  must  deduct  it  from 
United  State*  price. 

Department^  Position:  We  agree  with 
Federal-Mogul.  For  the  final  results  we 
have  isolated  NPBS'  freight-out  expense 
and  treeted  it  as  a  movement  expense. 
Accordingly,  we  have  reduced  NPBS' 
claimed  indirect  selling  expense  by  the 
amount  of  &«id^t-out. 

Comment  5:  Federal-Mogul  argues 
that  the  Department  erroneously  treated 
NSK's  air  freight  expenses  for  U.S.  sales 
as  direct  selling  expenses.  According  to 
Federal-Mogul,  such  expenses  are 
clearly  related  to  the  movement  of  the 
merchandise  and.  therefore,  should  be 
deducted  from  USP  in  all  instances. 
Federal-Mogul  notes,  however,  that  the 
Department's  treatment  of  these 
expenses  as  direct  selling  expanses 
precludes  the  appropriate  deductions 
from  USP  in  certain  instances.  Because 
NSK's  air  freight  diarges  are  movement 
expenses.  Fedoal-Mogul  requests  that 
the  Department  revise  its  computer 
program  to  deduct  these  charges  from 
USP  for  all  U.S.  sales. 

Department's  Position:  We  agree  with 
Federal-Mogul  and  have  revised  our 
calculations  accordingly  for  these  final 
results. 

Comment  6:  Federal-Mogul  argues 
that  NSK  failed  to  report  freight 
expenses  for  certain  U.S.  sales. 
According  to  Federal-Mogul.  NSK  did 
not  report  freight  charges  for  U.S.  sales 
whose  terms  of  sale  NSK  identified  as 
"other."  Federal-Mogul  states  that 
NSK's  failure  to  report  such  charges  for 
these  sales  is  inaccurate  because  the 
terms  of  sale  encompassed  by  the 
"other"  category  may  include 
arrangements  in  which  NSK  bore  the 
cost  of  shipping  the  merchandise  to  the 
customer.  Accordingly,  Federal-Mogul 
urges  the  Department  to  use  as  BIA  the 


highest  reported  U.S.  freight  expense  for 
any  U.S.  sale  to  repreeeot  fre^t  charges 
for  U.S.  sales  whose  tarms  of  sale  NSK 
reported  as  "other." 

NSK  responds  that  in  preparing  its 
questionnaire  resp<Mise,  it  allocated  all 
of  its  expenses  for  shipping 
merchandise  to  U.S.  customers.  In  doing 
so,  it  chose  to  allocate  the  expenses  to 
sales  whose  terms  of  sale  were  either 
"prepaid"  or  "ship  with,"  because  NSK 
always  bears  the  freight  costs  for  sales 
made  pursuant  to  these  terms.  Although 
NSK  acknowledges  that  there  may  have 
been  instances  in  which  it  bore  freight 
costs  for  sales  made  pursuant  to  "othw" 
terms  of  sales,  it  argues  that  this  would 
be  the  case  only  on  rare  occasions  in 
which  NSK  sales  personnel  delivered 
merchandise  in  the  course  of  routine 
sales  calls.  In  these  inrtwrnres.  any 
expenses  incurred  for  delivery  would 
already  be  captured  in  NSK's  indirect 
selling  expenses.  Thus,  NSK  argues  that 
the  Department  should  neither  resort  to 
BIA  nor  reallocate  NSK's  reported  U.S. 
freight  expenses  for  these  final  results. 

Department's  Position:  We  agree  with 
,NSK.  For  the  overwhelming  majority  of 
its  sales,  NSK  paid  for  transportation  of 
merchandise  to  the  customer.  Because 
NSK  does  not  routinely  deliver 
merchandise  to  customers  when  terms 
of  sale  are  reported  as  "other,"  and 
because  NSK  accounts  for  expenses 
incurred  in  those  instances  when  it 
does,  we  have  not  revised  NSK's 
reported  expenses  for  U.S.  freight  out  to 
customers  for  these  final  results. 

Comment  7:  Federal-Mogul  argues 
that  the  Department  should  reallocate 
certain  of  NSK's  home  market  inland 
freight  expenses.  According  to  Federal- 
MoguL  the  Department  found  at 
verification  that  certain  expenses  NSK 
claimed  to  be  inciured  exclusively  for 
home  market  sales  actually  pertained  to 
all  NSK  sales.  The  Department  failed  in 
its  preliminary  calculations,  however,  to 
reallocate  these  expenses  pursuant  to  its 
verification  findings.  Based  on  the 
verification  findings,  Federal-Mogul 
requests  that  the  Department  reallocate 
the  home  market  freight  expenses  in 
question  for  these  final  results. 

NSK  responds  that  the  Defmrtment 
properly  declined  to  reallocate  the 
expenses  in  question  because  they 
comprised  a  de  minimis  portion  of 
NSK's  total  height  expenses.  Because 
the  Department  frequently  declines  to 
make  adjustments  that  have 
insignificant  efEects  on  its  calculations, 
NSK  asserts  that  the  Department  diould 
not  reallocate  the  expenses  in  question 
for  these  final  results. 

Department's  Position:  We  agree  «vith 
NSK.  Although  we  found  at  verificaticm 
that  NSK  biled  to  allocate  certain 


inland  freight  charges  to  axport  lalae, 
the  expenses  in  question  aia  minuscule 
and  would  have  a  da  minimis  effect  on 
our  calculations.  Therefore,  we  have  not 
reallocsted  the  enienses  in  question. 

Comment  8:  INA  claims  that  the 
Department  failed  to  eliminate 
warehouse-to-unrelated-customer 
inland  freight  for  U.S.  sales  to  OEMs. 
INA  states  that  it  reallocated  the  subject 
freight  expense  to  distrttmtors  only,  in 
accordance  with  the  Department's 
instruction.  INA  argues  that  since  the 
revised  fector  allocates  the  total  amount 
of  warehouse-to-unrelated-customer 
inland  freight  expense  to  distributor 
sales  only,  the  failure  to  eliminate  the 
original  warehouse-to-unrelated- 
customer  inland  freight  expense  with 
respect  to  OEM  sales  results  in  double- 
counting  of  the  expense. 

Torrington  argues  that,  unless  all  sales 
to  OEMs  were  ex-warehouse,  freight  for 
each  sale  must  be  reported  and  made 
the  subject  of  appropriate  adjustments. 
Petitioner  states  that  the  exclusive 
allocation  of  the  aggregate  freight 
expense  to  sales  to  distributors  results 
in  the  overstatement  of  dumping  to 
distributors  while  dumping  to  OEMa  is 
understated. 

Department's  Position:  Because  the 
record  indicates  that  INA  did  not  incur 
warehouse-to-unrelated-customer 
inland  freight  on  sales  to  OEMs,  wre 
agree  with  INA  that  such  expense 
should  be  eliminated  from  the 
calculation  of  U.S.  price  for  sales  to 
OEMs.  Accordingly,  for  purposes  of 
calculating  the  final  results,  we  have  set 
warehouse-to-imrelated-customer 
inland  freight  equal  to  zero  for  sales  to 
OEMs. 

Comment  9:  Torrington  asserts  that 
the  Department  should  not  deduct 
inland  freight  from  home  market  unit 
price  in  calculating  foreign  market  value 
for  the  final  results.  Petitioner  claims 
that  INA  disregarded  the  Department's 
instruction  to  reallocate  domestic  inland 
height  using  the  elements  which  reflect 
the  manner  in  which  the  expense  was 
incurred.  Accordingly,  Torrington 
argues  that  such  an  adjustment  should 
be  substituted  for  the  reported  inland 
freight  amount.  Petitioner  cites  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  fiom  Korea.  54  FR  53141 
(December  27. 1989)  to  support  its 
contention. 

INA  argues  that  it  did  not  disregard 
the  Department's  instructions  to 
reallocate  domestic  inland  freight,  but 
that  sales  value  provided  the  only 
consistent  and  verifiable  basis  available 
for  allocating  domestic  inland  freight 
expense.  Respondent  further  notes  that 
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the  Dspaitment  found  this  methodology 
to  be  acceptable  in  prior  reviews,  in  the 
AFB  investigation,  and  in  other  cases, 
such  as  Tapered  Roller  Bearings. 
Finished  and  Uniinished,  and  Parts 
Thereof.  From  Japan,  56  FR  41508, 
41512  (August  21, 1991). 

Department's  Position:  While  we 
prefiw  allocations  of  freight  costs  based 
on  volume,  weight,  distance,  or  a 
combination  of  these,  to  allocations 
based  on  sales  value,  we  can  accept 
such  allocations  if  they  constitute  a 
leasonable  alternative  methodology.  We 
note  that  INA  did  not  disregard  our 
instructions,  but  was  unable  to  provide 
the  preferred  domestic  inland  freight 
allocation.  From  the  evidence  on  the 
record,  we  have  no  basis  to  conclude 
that  this  is  an  unreasonable  allocation 
methodology.  Torrington  does  not 
provide  evidence  showing  that  this 
allocation  methodology  is  distortive. 
See  AFBs  I,  56  FR  at  31715. 

Comment  10:  Federal-Mogul  contends 
that  INA's  repacking  costs  should  be 
deducted  from  USP.  INA  disagrees  and 
states  that  the  correct  adjustment  is  the 
addition  of  U.S.  repacking  costs  to  home 
market  price  and  the  deduction  of  home 
market  packing  from  home  market  price. 
INA  cites  Koyo  Seiko  Co.,  Ltd.  v.  United 
States,  810  F.Supp.  1287, 1291-2  (OT 
1993)  to  support  its  argument. 

Department's  Position:  We  agree  with 
Federal-Mogul  that  INA's  repacking 
costs  should  be  deducted  from  U.S. 
price.  Contrary  to  respondent's 
assertion,  such  a  deduction  is  in 
accordance  with  Department  practice. 
Comment  2  of  the  U.S.  Price 
Methodology  section  jn/ra  explains  why 
this  is  in  keeping  with  our  policy.  In  the 
preliminary  results,  we  correctly 
deducted  home  market  packing 
expenses  from  the  home  market  price 
and  added  U.S.  packing  expenses 
incurred  in  the  home  market  to  home 
market  price.  However,  we  erroneously 
failed  to  deduct  the  repacking  costs 
from  U.S.  price.  Accordingly,  we  have 
corrected  this  error  for  the  calculation  of 
the  final  results. 

Comment  11:  Citing  the  Department's 
analysis  memorandum  for  INA's 
preliminary  results,  Federal-Mogul 
contends  that  the  Department  employed 
the  incorrect  factor  in  calculating  U.S. 
inland  freight  from  port  to  warehouse. 
INA  disagrees  and  states  that  the 
analysis  memo  rather  than  the  margin 
program  is  in  error. 

Department's  Position:  We  agree  with 
INA  that  we  misstated  the  factor  for  the 
calculation  of  U.S.  inland  freight  from 
port  to  warehouse  only  in  our  analysis 
memorandum  for  INA's  preliminary 
results.  Therefore,  the  margin  program 
requires  no  revision. 
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Comment  12:  Torrington  argues  that 
the  Department  should  not  dmluct  from 
FMV  certain  movement  expenses  that 
NMB/Pebnec  Thai  reported  for  its 
"route  B"  sales  in  the  home  mariiet. 
According  to  Torrington,  NMB/Pelmec 
must  incur  "extraordinary  expenses"  for 
these  sales  because  the  merchandise  is 
exported  to  Singapore  and  then  re- 
exported to  Thailand.  Because  NMB/ 
Pelmec  makes  "route  B"  sales  under 
"extraordinary  circumstances"  in  order 
to  avoid  the  Tliai  government's  quantity 
restriction  on  domestic  sales,  Torrington 
asserts  that  the  Department  should  not 
deduct  from  FMV  any  movement 
expenses  that  NMB/Pelmec  Thai  incurs 
after  the  merchandise  leaves  Thailand. 

Department's  Position:  We  disagree 
with  Torrington.  As  we  stated  in  our 
response  to  Torrington 's  comment 
regarding  the  classiGcation  of  "route  B" 
sales,  we  believe  that  NMB/Pelmec  Thai 
makes  these  sales  in  the  normal  course 
of  its  business.  In  determining  whether 
to  accept  movement  charges,  we  do  not 
analyze  whether  they  are  incurred  as  a 
result  of  "extraordinary  circumstances"; 
we  accept  or  disallow  movement 
expenses  based  on  whether  they  were 
incurred  and  the  reasonableness  of  the 
information  reported  to  us.  Because  we 
have  determined  that  NMB/Pelmec  Thai 
incurs  these  expenses  for  movement  of 
the  merchandise  sold  through  this 
"route  B,"  we  have  deducted  all 
reported  movement  expenses  &t>m 
NMB/Pelmec  Thai's  "route  B"  sales  for 
these  Hnal  results. 

Comment  13:  SNECMA-France  and 
SNECMA-Italy  argue  that  the 
Department  should  not  deduct  U.S. 
Customs  duties  from  USP  because 
SNECMA  did  not  incur  expenses  for 
U.S.  Customs  duties  during  the  POR. 
Customs  duties  were  paid  by  SNECMA 's 
unrelated  importer  of  record. 

Department's  Position:  We  agree.  For 
these  hnal  results,  the  Department 
recalculated  adjusted  USP  without 
deducting  U.S.  Customs  duties. 

]}.  Related  Parties 

Comment  1:  NTN  contests  the  basis 
for  the  Department's  preliminary 
decision  to  disregard  NTN's  home 
market  sales  to  related  parties. 
According  to  NTN,  the  Department 
excluded  related  party  sales  from  its 
analysis  without  having  first  articulated 
any  standard  for  determining  whether 
sales  prices  to  related  parties  were 
comparable  to  sales  prices  to  unrelated 
parties.  NTN  argues  that  the  Department 
should  take  into  account  the  manner  in 
which  related  parties  conducted  their 
business  transactions,  the  level  of  trade 
at  which  NTN  made  sales  to  related 
parties,  payment  terms,  and  sales 


quantities  in  determining  whether  to 
exclude  related  party  transactions  from 
its  analysis. 

Torrington  and  Federal-Mogul  reject 
NTN's  argument  that  the  Department 
should  examine  factors  other  than  price 
on  the  groimds  that  the  Department's 
regulations  identify  price  as  the  only 
foctor  to  be  used  in  determining  the 
comparability  of  sales  prices  to  related 
and  unrelated  parties.  Torrington  and 
Federal-Mogul  further  argue  that  the 
Department's  regulations  place  the 
burden  upon  respondents  to  establish 
the  comparability  of  sales  prices  to 
related  and  unrelated  parties.  Because 
NTN  made  no  attempt  to  demonstrate 
such  comparabiUty,  Torrington  and 
Federal-Mogul  conclude  that  the 
Department  should  continue  to 
disregard  home  market  sales  to  related 
parties. 

Department's  Position:  We  agree  with 
NTN.  We  acknowledge  that  differences 
in  level  of  trade,  and  the  terms  of  sale 
or  terms  of  payment  may  affect  the 
comparability  of  sales  prices  to  related 
and  unrelated  parties.  Therefore,  we 
have  revised  our  arm's-length  test  to 
account  for  different  levels  of  trade  and 
have  accounted  for  differences  in  terms 
of  sale  and  circumstances  of  sale  by 
deducting  movement  charges  and  direct 
selling  expenses  from  the  prices  used  in 
our  arm's-length  test.  However,  we  did 
not  have  any  information  that  would 
allow  us  to  specifically  accoimt  for 
differences  in  sales  quantities  in  our 
arm's-length  test,  except  to  the  extent   ' 
that  different  levels  of  trade  reflect  any 
differences  in  sales  quantities. 

We  disagree  with  "Torrington's  and 
Federal-Mogul's  arguments  that  the 
regulations  preclude  the  Department 
from  considering  factors  other  than 
prices  in  assessing  the  validity  of  prices 
to  related  parties.  Although  19  CFR 
353.45  does  not  mention  such  factors  as 
level  of  trade  and  terms  of  sale,  the 
regulation  clearly  is  intended  to  prevent 
comparisons  to  below-market  prices 
resulting  from  the  relationship  between 
the  buyer  and  seller.  If  factors  other  than 
customer  relationship,  such  as  level  of 
trade  or  terms  of  sale,  accoiuit  for  the 
price  differences,  then  our  arm's-length 
test  would  achieve  a  skewed  result  if  we 
did  not  account  for  these  other  factors. 

Finally,  although  we  agree  with 
Torrington  and  Federal-Mogul  that 
respondents  have  the  responsibility  to 
demonstrate  that  sales  prices  to  related 
parties  are  comparable  to  sales  prices  to 
unrelated  parties,  it  has  been  our 
longstanding  practice  to  conduct  an 
arm's-length  test  independently  to 
determine  whether  prices  to  related 
parties  in  foreign  markets  are  equal  to  or 


Federal  RegMter  /  Vol.  58.  No.  141  /  Monday.  July  26,  1093  /  Notkae 


39771 


higher  than  prices  to  unrelated  parties 
in  those  manets. 

Although  we  revised  our  arm's-length 
test  to  accoimt  tat  certain  factors 
highlighted  bv  NTN,  we  found 
nonetheless  that  NThTs  prices  to  related 

Earties  were,  for  the  vast  majority  of 
ome  market  sales.  lower  than  those  to 
unrelated  parties.  Therefore,  we  have 
excluded  NTN's  home  market  sales  to 
related  parties  firom  our  analysis  for 
these  final  results. 

Comment  2:  SNR-France  contests  the 
basis  for  the  Department's  preliminary 
decision  to  disregard  SNR's  home 
market  sales  to  related  parties. 
Specifically.  SNR  argues  that  the 
Department  has  not  demonstrated  that 
price  differentials  are  the  result  of 
customer  relationships,  and  that  the 
Department  should  take  into  account 
the  possibility  that  diffiarances  in  sales 
quantities  may  create  price  differentials. 
According  to  SNR.  ito  sales  to  related 
parties  typically  involve  much  larger 
quantities  than  its  sales  to  unrelatM 
parties.  In  support  of  its  argument,  SNR 
asserts  that  a  computer  analysis  similar 
to  that  used  by  the  Department  in  its 
price  stability  analysis  indicates  the 
existence  of  a  correlation  between  sales 
prices  and  quantities,  and  the  absence  of 
any  correlation  between  sales  prices  and 
customer  relationship.  Therefore.  SNR 
concludes  that  the  Department  should 
not  disrenard  SNR's  home  market  sales 
to  relatedparties  for  the  final  results. 

Federal-Mogul  rejects  SNR's  argument 
on  the  grounds  that  SNR  made  no 
attempt  to  establish  the  comparability  of 
sales  prices  to  related  and  unrelated 
parties,  despite  the  fact  that  the 
D^iartment's  regulations  place  this 
burden  upon  respondents.  Federal- 
Mogul  also  aivues  that  SNR  has  not 
attempted  to  demonstrate  that  sales 
prices  are  not  affected  by  SNR's 
relationship  to  its  customers,  and  that 
SNR's  analysis  of  price  comparability 
ignores  sum  othw  determining  factors 
as  payment  terms  and  discounts  that 
may  vary  because  of  the  natiire  of  SNR's 
relationship  with  its  customers.  As  a 
result,  Federal-Mogul  concludes  that  the 
Department  should  not  use  in  its  final 
analysis  SNR's  home  mariiet  sales  to 
related  parties. 

Department's  Position:  We  agree  in 
part  with  SNR.  We  have  revised  our 
price  comparability  analysis  to  account 
for  factors  other  than  customer 
relationship  that  may  affect  the  results 
of  the  analysis.  As  we  stated  in  our 
response  to  the  previous  comment,  we 
have  revised  our  arm's-length  test  to 
account  for  diffiarences  in  levels  of 
trade,  terms  of  payment,  and 
circumstances  of  sale.  Moreover,  by 
conducting  our  arm's-lei^  test 


according  to  levels  of  trade,  we  have 
accounted  for  quantity  difiarences  to  the 
extent  that,  as  SNR  notes  in  its  case 
brief,  its  sales  quantities  vary  according 
to  levels  of  trade.  Based  on  our  revised 
arm's-length  test,  we  determine  that,  on 
average,  SNR's  sales  prices  to  related 
parties  are  lower  than  its  prices  to 
unrelated  parties.  Therefore,  we  have 
excluded  SNR's  sales  to  reUled  parties 
in  the  home  maricet  from  our  final 
analysis. 

Comment  3:  Torrington  notes  that  the 
Department  excluded  Koyo's  home 
market  sales  to  related  parties  from  its 
preliminary  analysis  because  the 
Departmmt's  arm's-length  test  indicated 
that  Koyo's  prices  to  related  parties 
were  lower  than  its  prices  to  unrelated 
parties.  Torrington  requests  that  the 
Department  use  the  same  approach  to 
Koyo's  related  party  sales  for  these  final 
results. 

Department's  Position:  While  we  have 
conducted  an  arm's-length  test  of  Koyo's 
home  maricet  sales  to  related  parties,  we 
have  revised  our  arm's-length  test,  as 
discussed  above.  Based  on  the  results  of 
this  test,  we  have  continued  to  exclude 
BB  sales  to  related  parties  from  our 
analysis  of  Koyo's  home  market  sales  to 
related  parties  for  these  final  results,  but 
not  CRB  sales  to  related  parties. 

Comment  4:  RHP  and  NSK-Europe 
argue  that  the  Department  should  not 
have  collapsed  the  two  companies  and 
imposed  BIA  on  RHP's  sales  of  NSK- 
Europe  products  in  the  United  States. 
RHP  and  NSK-Europe  assmt  that  the 
Department  does  not  collapse  related 
entities  "except  in  certain  relatively 
imusoal  situations,  where  the  type  and 
degree  of  relationship  is  so  significant 
that  [the  Department]  findlsl  there  is  a 
strong  possibiUty  of  price 
manipulation."  AFB  LTFV 
Investigation.  54  FR 19089.  In  addition, 
RHP  and  N^-Europe  state  that  the 
Department  does  not  collapse  related 
entities  with  separate  manufacturing 
facilities,  sales  opwations,  and  pricing 
policies.  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Hot  Rolled 
Carbon  Steel  Plate  and  Sheet  from 
Brazil.  49  FR  3102.  3104  Qanuary  25, 
1984);  Cellular  Mi^ile  Telephones  and 
Subassemblies  from  Japan.  55  FR  29394, 
29396  (July  19, 1990). 

Citing  the  Department's  verification 
report.  RHP  and  NSK-Europe  contend 
that  RHP  purchased  product  frcun  NSK- 
Europe  solely  througn  arm's-length 
transactions  and  that  the  two  companies 
have  maintained  a  competitive,  arm's- 
length  relationship  since  before  the  two 
companies  became  affiliated. 
Furthermore.  RHP  and  NSK-Europe 
argue  that  they  are  separately  run 
entities  with  independent  facilities. 


operatims,  and  pricing  structures  and 
that  they  do  not  share  significant 
marketing  informaticm  or  strategies. 
NSK-Europe  states  that  the  two 
companies  exercise  no  controlling 
ownership  interest  in  eadi  other,  h  also 
argues  that  the  fact  that  RHP  and  NSK- 
Europe  combined  their  automotive 
product  sales  process  in  a  limited  way 
should  not  affect  the  Department's 
analysis  because  each  company 
invoiced  their  customera  directly  and 
indepoidently.  NSK-Europe  also 
contends  that  Torrington 's  argument 
that  RHP  and  NSK-Europe  have 
rationalized  their  production  operations 
is  irrelevant  because  the  alleged 
rationalization  occurred  years  before  the 
two  companies  became  related. 

With  regard  to  NSK-Japan,  the  parent 
of  both  RHP  and  NSK-Europe.  RHP 
asserts  that  it  has  no  directora  in 
common  with  NSK-Japan  and  does  not 
share  bank  accounts,  manufacturing, 
distribution,  at  sake  facilities  with 
NSK-Japan.  In  sum.  RHP  claims  to  have 
remained  autcmomous  under  NSK- 
Japan 's  ownership.  NSK-Europe 
contends  that  a  parent's  percentage 
owmership  of  a  subsidiary  does  not.  in 
and  of  itself,  determine  whether  the 
Department  should  collapse  related 
entities.  NSK-Europe  further  contends 
that  NSK-Japan  exercises  no  control 
over  NSK-Europe's  or  RHP's  sales  and 
marketing  practices  vis-a-vis  eadi  other, 
and  only  minimal  operational  control 
over  production  decisions.  Moreover, 
NSK-Europe  argues  that  despite  the  fact 
that  NSK-Europe  and  RHP  share  board 
membera  with  NSK-Japan,  NSK-Japan 
does  not  direct  the  day-to-day 
operations  of  either  company.  NSK- 
Europe  cites  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  Finland,  56  FR 
56363,  56369  (November  4, 1991),  as  an 
example  of  a  case  where  the  Department 
did  not  collapse  related  companies  that 
shared  board  members. 

Finally,  RHP  and  NSK-Eun^  argue 
that  their  paiticipetion  in  the  European 
Research  Center  ("ERC")  is  not  relevant 
because  the  ERC  is  a  separate  corporate 
entity  and  because  the  ERC  became 
operational  only  two  months  before  the 
end  of  the  POR.  Furthermore,  during 
those  two  months,  the  ERC  had  no  effsct 
on  the  manufacturing  or  sales 
operations  of  the  two  companies.  RHP 
concludes  that  its  relationship  with 
NSK-Europe  is  not  so  unusual  a 
situation  that  it  would  require  the 
collapsing  of  the  two  companies. 
Therefore,  RHP  believes  that  BIA  should 
not  be  imposed  on  RHP  sales  of 
merchandise  produced  by  NSK-Europe. 

Torrington  and  Federal-Mogul  argue 
that  the  Department  propoly  collapsed 
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RHP  and  NSK-Europe.  Torrington  refers 
to  Final  Detsnnination  of  Sal«t  at  Laaa 
Than  Fair  Value;  Caitain  (kanite 
Products  from  Italy,  53  FR  27189  Quly 
19, 1988)  and  to  Final  Detennination  of 
Sales  at  Less  Than  Fair  Value;  Gray 
Portland  Cement  and  Clinker  bom 
Mexico,  55  FR  29246-17  Quly  18, 1990) 
as  examples  where  the  Department 
collapsed  related  companies  when  the 
companies'  relationships  were 
intertwined,  they  conducted 
transactiaos  between  them,  and  they 
shared  certain  bdlities.  Tcmington 
argues  that  the  facts  in  this  case  are 
comparable,  as  demonstrated  bv  NSK- 
Japan's  annual  reports  and  by  the 
Department's  verification  reports. 
Torrington  asserts  that  there  is  extensive 
collaboration  among  all  membws  of  the 
NSK-group  and  quotes  from  NSK- 
Japan's  1991  Annual  Report,  at  8:  "[NSK 
has  established  a]  tripartite  gloAwl  sides, 
marketing,  and  manufactiiring 
structiire— Japan,  including  Asia  and 
Oceania,  the  Americas  and  Europe.  Each 
base  is  linked  to  Japan  by  an 
I  information  network  system  to  facilitate 
production,  marketing,  and  technical 
cooperation";  "(NSK-Europe)  and  UPI 
(the  RHP  holding  company]  *  *  *    are 
proceeding  to  build  a  new  relationship 
to  multiply  production  results  in  the 
United  Kin^om"  (Id.  at  12);  and  "NSK- 
implemented  marketing  activities  in 
cooperation  with  UPI,  which  (oined  the 
NSK-Group  in  1990"  (Id.  at  16). 

As  additional  evidence  of  NSK- 
Japan's  degree  of  control  over  both  RHP 
and  NSK-Europe.  Torrington  notes  NSK- 
Japan's  recent  decision  to  integrate  all 
the  sales  activities  of  NSK-Europe  and 
RHP  in  Europe.  Furthermore,  Torrington 
argues  that  NSK-Japan,  UPI,  RHP,  and 
NSK-Europe  share  many  board  members 
who  serve  impcvtant  managerial 
functions.  Torrington  cites  several  such 
board  members  and  directors. 
Torrington  asserts  that  in  cases  where 
the  board  members  in  common  are 
involved  in  management  or  marketing 
functions,  it  is  likely  that  there  is 
coomi(m  access  to  pertinent  sales, 
marketing,  and  manufacturing 
information.  Therefore,  the  companies 
should  be  collapsed.  Torrington  also 
argues  that  NSK-Europe  and  RHP  have 
rationalized  their  production 
operations,  as  RHP  no  longer 
manufactures  any  of  the  product  it 
purchases  from  NSK-Europe.  Torrington 
statea  that  this  means  that  the  two 
companies  have  consolidated  supply 
and/or  production  operations,  ana 
should  be  collapsed  for  this  reason  also. 

Torrington  and  Federal-Mogul 
contend  that  the  verification  reports 
fiiUy  support  the  decision  to  collapse. 
Torrington  quotes  the  Department's 
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findings,  several  of  which  contain 
buainaaa  proprietary  information,  to 
argue  that  RHP  and  NSK-Europe  are 
intertwined.  In  the  Department's  public 
versicms  of  the  verification  reports, 
Torrington  dtaa  the  findingy  that  RHP 
has  come  under  pressure  from  NSK* 
Japan  not  to  reveal  the  nature  of  their 
corporate  relationship  in  certain 
drcumstancas,  that  NSK-Japan  was  able 
to  create  new  aales  divisions  and  a 
research  center  by  combining  elements 
of  RHP  and  NSK-Europe  by  executive 
decision,  and  that  NSK-Japan  influences 
and  approves  the  amount  of  NSK- 
Europe's  yearly  retained  earnings  and 
long-term  planning.  Finally,  Torrington 
argues  that  the  very  feet  that  NSK- 
Europe  filed  a  prehearing  brief  solely  to 
request  relief  for  RHP  beUes  its 
contention  that  the  companies  are 
separate,  and  shows  that  they  have 
common  interests.  Torrington  argues 
that  NSK-Europe  was  frilly  warned  that 
failure  to  provide  appropriate  sales  and 
cost  information  would  result  in  the  use 
of  BIA.  and  that  the  Department  should 
not  now  reward  NSK-Europe's  conduct. 
Federal-Mogul  dtes  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Brass 
Sheet  and  Strip  from  France,  52  FR  812, 
814  (January  9, 1987)  as  an  example  of 
a  case  where  the  Department  resorted  to 
BIA  where  a  respondent's  affiliate  f^led 
to  provide  sales  information. 

Department's  Position:  We  agree  with 
Torrington  and  Federal-Mogul.  In  AFBs 
n,  57  FR  at  28393,  we  stated  that  "the 
Department's  usual  practice  is  to 
collapse  related  parties  if  the  nature  of 
their  relationship  allows  the  possibility 
of  price  and  cost  manipulation."  In  the 
recent  Final  Determinations  of  Sales  at 
Lesa  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Japan  (Carbon  Steel  from  Japan), 
issued  on  June  21, 1993  and  to  be 
published  shortly,  the  Department 
provided  additional  guidance  with 
respect  to  the  collapsing  of  related 
parties.  In  Carbon  Steel  from  Japan,  the 
Department  stated  that  in  addition  to 
the  degree  of  voting  control  one 
company  may  have  over  another  and  the 
extent  of  their  financial  relationship, 
"the  Department  uses  other  factors  in 
determining  whether  to  collapse  related 
enterprises,  which  include  wnether  (1) 
The  companies  are  closely  intertwined; 
(2)  the  companies  have  transactions 
with  each  tkber,  (3)  the  companies  have 
similar  production  equipment,  so  that  it 
would  not  be  necessary  to  retool 
fecilities  in  order  to  change  either 
mtity's  manufecturing  priorities;  and  (4) 


the  entities  are  capable  of  manipulating 
prices  or  affacting  producticm  decisions, 
through  their  sales  and  production 
efforts."  In  Carbon  SteeL  the 
Department  alao  stated  that  it  "need  not 
ahow  aU  of  these  fectors  exist  in  order 
to  collapse  related  entities,  but  only  that 
the  companies  are  sufficiently  related  to 
create  the  possibility  of  price 
manipulation." 

Because  RHP  and  NSK-Europe  have  a 
sister  relationship  rather  than  a  parent- 
subsidiary  relationship,  we  examined 
the  relationship  of  the  parent 
corporation  (NSK-Japan)  vis-a-vis  its 
subsidiaries  in  assessing  the  capability 
of  manipulating  prices  and  affecting 
production  decisions.  RHP  and  NSK- 
Europe  are  wholly  owned  by  the  same 
parent.  We  consider  this  degree  of 
ownership  to  be  a  strong  indicator  of 
NSK-Japan's  potential  to  control  NSK- 
Europe's  and  RHP's  production  and 
pricing  decisions.  Furthermore,  the 
financial  informaticm  of  the  two 
respondents  is  consolidated  in  NSK- 
Japan's  financial  statement.  Such 
consolidation  constitutes  additional 
evidence  that  the  companies  are  closely 
intertwined  and  have  a  financial 
relationahip.  See  Carbon  Steel  from 
Jaoan. 

We  found  evidence  at  verification  and 
in  NSK-Japan's  1991  Annual  Report  of 
other  forms  of  control  by  NSK-Japan  and 
of  a  relationship  between  RHP  and  NSK- 
Europe  that  is  becoming  increasingly 
intertwined.  The  Annual  Report 
suggests  that  there  is  extensive 
collaboration  and  rationalization  of 
research,  marketing,  and  production 
between  all  membera  of  the  NSK  group, 
including  RHP.  RHP  has  stopped 
manufacturing  any  of  the  merchandise 
supplied  to  it  by  NSK-Europe.  During 
the  POR,  RHP  and  NSK-Europe  made 
use  of  the  same  sales  agents  for 
automotive  products  and  of  the  same 
research  fedlity,  the  ERC.  NSK-Japan 
created  the  ERC  by  transferring  assets 
and  personnel  to  it  frt>m  both  RHP  and 
NSK-Europe.  Although  NSK-Japan's 
decision  to  integrate  all  the  sales 
activities  of  NSK-Europe  and  RHP  in 
Europe  occurred  outside  the  POR.  it  is 
indicative  of  the  amount  of  control 
exercised  by  the  parent  company. 

The  record  shows  that  NSK-Japan, 
UPI.  RHP,  and  NSK-Europe  share  many 
board  membera  and  directon  who  serve 
important  managerial  functions.  The 
sharing  of  board  memben  by  related 
companies,  particularly  memben  with 
management  responsibilities,  is 
evidence  that  the  companies  are  closely 
intertwined.  It  also  indicates  the 
capability  of  NSK-Japan  to  manipulate 
prices  or  afiiact  production  decisions 
regarding  the  two  respondents. 
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Fuifhennore,  at  verification,  we  found 
additional  (business  proprietary) 
evidence  that  NSK-Europe  and  RHP 
were  intertwined. 

All  of  the  above  factors  demonstrate 
that  NSK-Europe  and  RHP  have  a 
significant  financial  relationship,  are 
closely  intertwined,  and  that  their 
parent  company,  NSK-Japan.  is  capable 
of  price  and  cost  manipulation.  Thiis. 
sufficient  evidence  exists  for  the 
collapsing  of  NSK-Europe  and  RHP  for 
the  purposes  of  calculating  dumping 
margins  in  the  final  results  of  review. 

Because  we  determined  to  collapse 
RHP  and  NSK-Europe  in  the  last  review, 
as  in  this  review,  we  required  all  sales 
and  pertinent  cost  information  to  be 
filed  for  RHP  and  NSK  Europe.  Except 
for  a  Section  A  response,  no  information 
was  reported  for  NSK-Europe.  However, 
RHP  did  provide  sufficient  product  and 
summary  sales  information  to  allow  us 
to  determine  by  computer  analysis 
which  margins  were  potentially  altered 
by  the  absence  of  NSK-Europe's  home 
market  sales  and  cost  data,  to  addition, 
we  verified  NSK-Europe's  Section  A 
response  and  information  pertinent  to 
the  relationship  between  the  two 
companies.  Because  ¥/%  are  treating  RHP 
and  NSK-Europe  as  one  entity,  and 
because  the  lack  of  information  from 
NSK-Europe  only  effects  a  limited 
number  of  U.S.  sales,  we  have  applied 
a  BIA  rate  only  to  those  afi'ected  U.S. 
sales.  The  BIA  rate  is  the  highest  rate 
ever  calculated  for  ball  bearings  from 
tiie  U.K.  (61.14  percent). 

Comment  5:  Barden  and  FAG-UK,  two 
related  respondents,  contend  that  the 
Department's  decision  to  consolidate  or 
"collapse"  them  is  an  unwarranted  and 
imreasonable  departure  from  long- 
standing administrative  precedent.  They 
contend  that  the  decision  to  treat  them 
as  a  single  entity  is  inconsistent  with 
the  decision  to  grant  them  separate 
treatment  published  in  AFBs  tt.  57  FR 
at  28393,  and  the  more  recent  decision 
in  a  letter  dated  September  24, 1902  to 
allow  separate  reporting  for  the  third 
review  of  AFBs.  Respondents  argue  that 
the  Department  requires  the  calculation 
of  separate  antidumping  margins  where 
it  determines  that  the  related 
respondents  are  distinct  entities  such 
that  there  is  no  substantial  danger  of 
price  and  cost  manipulation  between 
the  two  companies.  They  cite 
Residential  Tioot  Locks  and  Parts 
Thereof  From  Taiwan;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  54  FR  53153. 53161  (December 
27. 1989).  Certain  Iron  Construction 
Castings  From  Canada;  Final  Results  of 
Administrative  Review,  55  FR  460 
(January  5, 1990),  and  the  AFB  LTFV 
Investigation.  54  FR  18992  as  support 


for  this  {Kwition.  They  also  contend  that 
evidence  on  the  record,  which  has 
remained  imcontroverted  and 
unchanged  since  the  second  review  of 
AFBs,  supports  their  contention  that 
each  is  a  distinct  entity  such  that  there 
is  no  substantial  danger  of  price  and 
cost  manipulation  between  the  two 
companies. 

RMpondents  state  that  there  are  only 
two  bases  upon  which  the  collapsing  of 
the  two  companies  for  purposes  of  the 
Department's  dumping  analysis  could 
be  justified:  (1)  Where  FAG-UK 
exercised  domination  over  the  policies 
and  operations  of  Barden,  or  vice  versa; 
or  (2)  Where  a  third  company  exerdsed 
domination  over  the  policies  and 
operations  of  both  Barden  and  FAG-UK. 
Barden  and  FAG-UK  claim  that  the 
situatitm  described  in  (1)  has  never 
existed,  and  there  is  nothing  in  the 
record  to  suggest  such  a  relationship 
between  them.  Respondents  further 
assert  that  a  third  company,  namely 
FAG<!ermany  (their  parent 
corporation),  has  never  dominated  the 
policies  and  operations  of  both 
respondents. 

Respondents  note  that  the  only  "new" 
information  appearing  on  the  record, 
and  the  only  conceivable  basis  on  which 
the  Department  could  have  predicated 
its  reversal  of  policy,  are  statements 
made  by  the  ciepartment  in  the  context 
of  the  FAG-Germany  sales  verification 
report  regarding  the  supposed  control 
FAG-Germany  has  over  its  subsidiaries, 
including  FAG-UK  and  Barden. 
Respondents  challenge  the  accuracy  of 
several  statements  on  this  topic 
contained  in  the  verification  report  and 
urge  the  Department  to  reconsider  its 
position  in  light  of  the  clarifications  and 
corrections  argued  by  each  in  their 
respective  briefs. 

In  rebuttal,  Torrington  argues  that  the 
Department's  general  practice  is  to 
collapse  related  companies  "if  the 
nature  of  their  relationship  allows  the 
possibility  of  price  and  cost 
manipulation."  AFBs  D,  57  FR  at  28393. 
Citing  various  statements  appearing  in 
FAG<termany's  1991  Annual  Report 
and  FAG-UK's  questionnaire  response, 
petitioner  claims  that  the  record 
indicates  common  control  of  FAG-UK 
and  Barden  by  FAG-Germany.  Among 
these  facts  are  that  FAG-UK  and  Barden 
share  board  members  with  each  other 
and  with  FAG-Germany,  their  parent 
corporation. 

Regarding  respondents'  challenge  of 
statements  made  in  the  Department's 
FAG-Germany  verification  report, 
petitioner  argues  that  it  is  too  late  to 
correct  the  Department's  basic 
impressions  by  way  of  post-verification 
submission  of  facts.  Torrington  further 


claims  that  the  Cict  that  Bardra  and 
FAG-UK  have  access  to  FAG-Germanv's 
proprietary  verification  repent  strongly 
demonstrates  the  close  relationship 
between  all  the  FAG  Group  companies 
and  illustrates  the  potential  for  mutual 
price  and  cost  manipulation. 
Accordingly,  petitioner  asserts  that  the 
Department  should  collapse  FAG-UK 
and  Barden  for  the  final  results. 

Department's  Position:  We  agree  with 
Torrington  that  Barden  and  FAG-UK 
should  be  collapsed  for  purposes  of  this 
review.  In  accordance  with  the  standard 
set  forth  in  Comment  4  above,  we 
considered  various  factors  in 
determining  whether  to  coUapse  Barden 
and  FAG-UK. 

Because  Barden  and  FAG-UK  have  a 
sister  relationship  rather  than  a  parent- 
subsidiary  relationship,  vn  examined 
the  relationship  of  the  parent 
corporation  (FAG-Germany)  vis-a-vis  its 
sulMidiaries  in  assessing  the  capability 
of  manipulating  prices  and  costs,  and 
affecting  production  decisions.  FAG-UK 
and  Barden  are  wholly  owned  by  the 
same  parent.  We  consider  this  degree  of 
ownership  to  be  a  strong  indicator  of 
FAG-Germany 's  potential  to  control 
FAG-UK's  and  Barden 's  production  and 
pricing  decisions.  Furthermore,  the 
financial  information  of  the  two 
respondents  is  consolidated  in  FAG- 
Germany's  financial  statement.  Sudi 
consolidation  constitutes  additional 
evidence  that  the  companies  are  closely 
intertwined  and  have  a  financial 
relationship.  See  Carbon  Steel  from 
Japan,  supra. 

The  record  shows  that  Barden  and 
FAG-UK  share  board  members  with 
each  other  and  writh  FAG-Germany  who 
serve  important  managerial  functions. 
See  FAG'S  1991  Annual  Report  at  6  and 
78.  The  sharing  of  board  members  by 
two  related  companies,  p>articularly 
members  with  management 
responsibilities,  is  evidence  that  the 
companies  are  closely  intertwined.  It 
also  indicates  the  capability  of  FAG- 
Germany  to  manipulate  prices  or  affect 
production  decisions  regarding  the  two 
respondents. 

We  note  that  FAG-UK  stated  in  its 
supplemental  response  to  Section  A  of 
the  questionnaire  that  "at  times  FAG- 
Germany  may  direct  certain  mari^eting 
and  sales  strategies  for  its  European 
affiliates  or  makis  upper-level 
administrative  and  management 
decisions  which  pertain  directly  or 
indirectiy  to  FAG-UK  (to  this  end,  FAG- 
UK's  board  of  directors  consists  of  FAG- 
UK  as  well  as  FAG-Germany 
penonnel)."  FAG-UK  Supplemental 
Response  to  Sections  A,  B  and  C  p.  2, 
November  23, 1992.  In  addition,  FAG- 
UK  explains  in  its  Section  A  response 
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that  Hm 'TAG  Bairingi  Group  is 
comond  of  ai  iatapitad  Mftwiak  of 
full-IiiM  praduoan.  axBOrtaia  aad 
impoflHs.  using  a  woridwida 
ratJonaKsad  pioductian  sjratmL"  FAG- 
UK  Saction  A  Raaponaa.  p.  1.  SapUmbar 
18, 1992.  In  its  1990  Aamial  Hapoft. 
FAG  KGS  deacribaa  its  acquisition  of 
The  Barden  Corpontian  aa  ooe  that 
"will  produoa  aynai^aa  in  daralopmant 
and  diatributioa."  FAG  KGS  Anmal 
Report  at  10.  Exhibit  A-13  of  FAG-UK's 
Saction  A  Rasponsa.  Tliaaa  statamants 
iihutrafta  FAG^^annany's  potential,  if 
not  actual,  influanca  ovar  the  salaa  and 
production  activitiaa  of  its  subridiariaa 
and  support  the  Septamber  18  dedaion 
to  collapse  FAG  UK  and  Barden  UK. 

We  did  not  collapaa  the  raapondents 
in  the  second  review  because  FAG  KGS 
had  not  acquired  Bardoi  UK  until  seven 
months  into  the  1990-91  review  period. 
The  consolidation,  though,  was  fullv  in 
place  for  this  current  review.  Thersfore, 
it  %vas  during  the  current  FOR  that  the 
extent  of  FAG-UK's  and  Barden 's 
relationship  became  relevant.  We 
recognise  that,  when  respondents  trere 
filii^  quastionnsire  responses  for  the 
thini  review,  we  sUowod  separate 
reporting  by  FAG-UK  snd  Barden.  Wa 
did  so  because  the  t%iro  companies 
indicated  that  their  record-keeping 
systeois  were  separste  snd  not  easily 
merged  for  purpoees  of  responding  to 
the  questionnaire.  However,  our 
dedsion  to  allow  separate  reporting 
does  not  preclude  our  collapsing  the 
two  oompaniea  in  calculating  dumping 
marmns. 

Alter  fully  considering  the 
information  on  the  record  in  this 
review,  including  FAG  KGS's 
percentage  ownership  in  its  U.K. 
subsidiaries  and  the  fact  that  the  parent 
and  sister  companies  share  common 
board  members,  we  determine  that  a 
strong  possibility  of  prices  and  costs  or 
production  manipulation  exists  between 
the  related  companiea.  Therefore,  we  are 
continuing  to  collapse  FAG-UK  and 
Barden  for  purpoees  of  calculating 
dumping  margins  in  the  final  results  of 
review.  | 

J  2.  Samples,  Prototypes  and  Sales 
Outside  the  Ordinary  Course  of  Trade 

Coaunent  1:  Based  upon  the  standard 
established  in  Certain  Welded  Carbon 
Steel  Standard  Pipea  and  Tubes  From 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  (Indian 
Pipea  and  Tubes),  56  FR  64753 
(Dacembar  12. 1991),  CeUular  Mobile 
Telephones  and  Subassemblies  from 
Japan;  Final  Reauhs  of  Antidumping 
IXity  Administrative  Review  (Cellular 
MobUe  Talaphonee).  57  FK  7728  (Mardi 
4. 1992).  and  Mtirato  A^g.  Co^  Ltd.  v. 
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CAiitad  states  fMiiraCo;.  Slip  Op.  93-63 
(OT  AprU  20. 1993).  Pedaral-Mogal  and 
Torrington  claim  that  tha  ralovant 
submissions  by  laspondaats  oontein 
insufBdent  evidanca  supporting  their 
individual  claims  thst  their  alleged 
home  maiiwt  sample  and  prototype 
sales  are  made  outside  the  ordinary 
course  of  trade.  This  standard, 
according  to  the  two  partiea.requirBe  a 
raapondent  to  demonftrato  that  samplea 
or  pratotypea  are  not  only  aoM  in  sinall 
quantitiea  rt  high  prioea,  but  that  the 
high  pricea  are  a  function  of  the  small 
quantitios  aold.  Qting  Nacht^ufikoshi 
Corp.  V.  Unitied  States  {HarM),  796  F. 
Supp.  716,  718  (OT  1992).  Federal- 
Mogul  statea  that  the  respondent  baa  the 
burden  of  proving  that  sales  are  outside 
the  ordinary  course  of  trade. 

With  regard  to  Koyo's  sample  and 
prototype  sales,  Torrington  specifically 
arguea  that  an  analysis  of  Koyo's  sample 
sales  reveals  that  there  are  numwous 
examples  of  the  same  bearing  model 
sold  as  a  sample  sale  after  that  model 
baa  been  sold  to  the  same  customer  aa 
a  sale  in  the  ordinary  course  of  trade. 
Torrington  also  notes  that  the 
verification  report  indicates  that  while  a 
prototype  and  a  sample  sale  were 
aelected  for  examinatimi,  Koyo  «vas  (mly 
able  to  provide  supporting 
documentation  for  the  prototype  sale. 

Citing  AFBs  B,  57  FR  28360.  Tapered 
Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof,  Ftom 
Jspsn;  Final  Results  of  Administrstive 
Review,  56  FR  41508  (August  21, 1991), 
and  Large  Power  Transformers  From 
Japan;  Final  Results  of  Administrative 
Review,  51  FR  21197  (June  11, 1986), 
FAG^Iermany  and  FAG-Italy  argue  that 
the  Department  has  long  held  tlut 
certain  sales  involving  substantially 
smaller  quantities  and  significantly 
higher  pricea  are  not  within  the 
ordinaiy  course  of  trade  far  purposes  of 
establishing  FMV.  According  to  FAG- 
Germany,  in  AFBs  D.  57  FR  st  28390, 
the  Departmoit  excluded  home  mailcet 
sample  sales  from  FMV  where  pridng 
details  were  provided  for  some  of  these 
sales,  demonstrating  that  such  samples 
were  typically  aold  at  significantly 
higher  pricea  than  comparable  non- 
sample  bearings.  FAG-Germany  states 
that  in  this  review  it  similsriy  provided 
a  listing  of  all  sample  merchandise  sold 
in  the  home  market  during  the  eight 
sample  months  that  compares  the  net 
resale  price  of  the  sample  sale  with  the 
weight-averaged  net  resale  price  of  all 
bearings  falling  within  that  sample's 
family  during  the  mght  sample  months. 
Respondent  submits  that  thui  evidence 
demonstrates  that  sample  sales  are 
almoat  always  sold  at  premium  prioae. 
considerably  above  the  average  piioea 


for  idantkal  or  similar  non-sample 
salea. 

FAG<;annany  ako  argues  diat 
petitioner's  reliance  on  Cellular  Mobile 
T^ephones  is  miq>lacad.  Acceding  to 
respondent,  the  Departnaent's  standard 
enunciated  in  CMuhr  Mobile 
Telephottes  applies  to  requests  under  19 
CFR  353.35  far  relief  on  sales  not  sold 
in  the  usual  commerdal  quantities,  as 
opposed  to  the  "ordinary  course  of 
trade"  language  contained  in  19  U^.C 
1877b(aKlMA). 

FAG-Italy  and  the  SXF  Group 
companiea  argue  that  they  r^Kirted 
aample  and  protot3rpe  sales  pursuant  to 
tha  Department's  instr\icti<ms  and. 
therefore,  the  Department  has  the 
information  noceaeaiy  to  analyze  such 
transactions  and  to  conclude  that  they 
00  outside  the  ordinary  course  of  trade. 

Citing  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished. 
From  Japan,  57  FR  4960  (February  11, 
1992).  NTN  contends  that  the 
Department  should  exdude  its  sample 
salaa  from  the  HM  database  prior  to 
calculating  FMV.  Respcmdent  aaaerts 
thst,  at  verification,  the  Department 
confirmed  that  NTN's  reported  sample 
sales  were  recorded  as  such  in  company 
records.  NTN  also  argues  that  home 
market  aales  identifieid  as  not  in  the  ■ 
ordinary  course  of  trade  should  be 
similarly  excluded  from  the  home 
market  database.  Respondent  claims 
that  the  data  and  analysis  it  provided 
(which  was  verified)  regarding  such 
sales  parallels  the  "extensive  dsta  and 
price  history"  provided  by  an  exporter 
in  the  second  review  of  AFBs  that 
resulted  in  the  exclusion  of  sales 
identified  as  not  in  the  ordinary  course 
of  trade. 

Torrington  rebuts  NTN's  argument  by 
noting  that  the  mere  designation  of  sales 
as  samples  in  s  respondent's  records  is 
not  controlling.  Petitioner  also  argues 
that  NTN  has  not  established  that 
"small  quantity"  sales  are  outside  the 
ordinary  course  of  trade  within  the 
meaning  of  19  U.S.C.  1677b(aNlMA). 

NSK  maintains  that  the  evidence  it 
has  submitted  regarding  prototype  sales 
is  suffident  to  demonstrate  that  such 
sales  were  made  outside  the  ordinary 
course  of  trade  and,  therefore,  should  be 
excluded  from  the  calculation  of  FMV. 

Department's  Position:  19  U.S.C 
1677b(a)(lKA)  and  19  CFR  353.46(a} 
provide  for  the  exclusion  from  the 
calculation  of  FMV  sales  mede  outside 
the  ordinary  course  of  trade.  In 
accordance  writh  Department  practice, 
respondents  beer  the  burden  of  proving 
that  foreign  market  sales  «vere  made 
outside  the  ordinary  course  of  trade.  See 
Murata.  Slip  Op.  93-53  at  8,  and  Nachi. 
798  F.  Supp.  at  718.  in  theae  reviawra. 
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vaiiouB  respondents  requested  that  the 
Department  designate  certain  foreign 
market  sales  as  being  outside  the 
ordinary  course  of  trade  because  the 
sales  involved  sample  and  prototype 
merchandise.  The  feet  that  a  respondent 
has  identified  merchandise  as  being  a 
sample  or  prototype,  however,  is 
insufficient  to  render  the  sales  of  such 
merchandise  outside  the  ordinary 
course  of  trade.  Therefore,  we  have 
examined  whether  to  exclude  sales  of 
such  bearings  from  our  FMV 
calculations  on  the  basis  of  the  extent  to 
which  respondents  have  satisfied  their 
burden  of  proof  by  providing  specific 
evidence  that  such  sales  fall  outside  the 
ordinary  course  of  trade.  Our  standards 
for  evaluating  this  evidence  are  set  forth 
below. 

For  the  purposes  of  this  review,  we 
have  applied  the  standard  set  forth  in 
Murata,  in  which  thp  CTT  quoted  with 
approval  the  statement  in  Indian  Pipes 
and  Tubes.  56  FR  at  64755,  that  the 
Department  does  not  rely  on  one  fector 
taken  in  isolation  but  rather  considers 
all  the  circumstances  particular  to  the 
sales  in  questicm  in  determining 
whether  they  are  outside  the  oidinary 
course  of  trade.  In  Murata,  the  OT 
noted  that,  in  other  cases,  the 
Department  had  determined  that  sales 
were  outside  the  ordinary  course  of 
trade  not  only  due  to  the  presence  of 
smaller  quantities  and  higher  prices,  but 
also  because  the  Department  found,  for 
example,  that  prices  for  sample  sales 
were  determined  separately  from 
standard  price  lists,  that  customers 
purchased  products  for  trial  or 
evaluation  purposes,  or  that  sales  were 
cancelled  prior  to  invoicing.  Murata, 
Slip  Op.  93-53  at  9. 

Given  the  above  guidance,  we  believe 
that  the  arguments  advanced  by 
Torrington,  Federal-Mogul,  and  various 
respondents  are  overly  narrow  in  their 
emphasis  on  smaller  quantities  and 
hiener  prices  as  being  dispositive  of 
sales  made  outside  the  ordinary  course 
of  trade.  Specifically,  respondent  FAG- 
Italy  is  incorrect  to  say  that  the 
Department  in  other  cases  automatically 
has  determined  that  sales  involving 
substantially  smaller  quantities  and 
significantly  higher  prices  are  outside 
the  ordinary  course  of  trade.  In  Murata, 
the  OT  upheld  the  Department's 
determination  that  evidence  of  sales 
generally  made  in  smaller  quantities 
and  at  higher  prices  is  insufficient  to 
establish  that  sales  were  not  made  in  the 
ordinary  course  of  trade.  Murata,  Slip. 
Op.  93-53  at  8.  Because  evidence  of 
smaller  quantities  and  higher  prices  is 
insufficient  to  render  sales  outside  the 
ordinary  course  of  trade,  Torrington's 
and  Federal-Mogul's  argument  £at 


hi^Mr  prices  must  be  a  function  of 
smaller  quantities,  as  set  forth  in 
Cellular  Mobile  Telephones,  is  not 
dispositive.  M(Heover,  we  agree  with 
FAG-Germany  that  this  argument  is 
misplaced,  because  it  appues  to  the 
"usual  commercial  quantities"  clause  of 
the  statute  rather  \han  to  the  "ordinary 
course  of  trade"  clause. 

Therefore,  pursuant  to  the  standard 
set  forth  in  Murata,  we  have  examined 
not  only  sales  qtiantities  and  prices,  but 
also  the  overall  dnnunstances  under 
which  respondents  made  sales  alleged 
to  be  outside  the  ordinary  course  of 
trade.  In  those  instances  in  which 
respondents  have  failed  to  meet  their 
burden  of  proof  by  providing 
insufficient  evidence  thatsues  of 
sample  or  prototype  bearings  fell 
outside  the  ordinary  course  of  trade,  we 
have  included  such  sales  in  our 
calculations  of  FMV.  We  address  the 
evidence  provided  by  each  respondent 
below. 

Because  Koyo  was  unable  to  provide 
any  evidence  (such  as  that  suggested  in 
Murata,  supra)  substantiating  that  a  sale 
selected  for  verification  was  indeed  a 
sample  sale,  we  included  all  HM  sales 
identified  as  samples  in  the  calculation 
of  FMV.  However,  we  excluded 
prototype  sales  from  the  calculation  of 
FMV  because  Koyo  provided  ample 
evidence  regarding  its  prototype  sales 
and  was  able  to  substantiate  sales 
identified  as  such  at  verification. 

We  disagree  with  FAG-Germany  that 
the  evidence  it  presented  in  this  review 
is  comparable  to  the  evidence  provided 
by  anothm  respondent  in  AFBs  n,  57  FR 
at  28394.  In  the  second  review  of  AFBs, 
the  Department  found  that  "NSK  has 
provided  ample  information 
documenting  the  nature  of  its  prototype 
and  sample  sales  and  has  provided 
extensive  data  and  price  history 
information  regarding  some  of  its 
prototypes  and  samples."  Id.  The  same 
cannot  be  said  here  with  respect  to 
FAG-Germany.  Although  respondent 
provided  price  comparison  data  for  all 
of  its  sample  and  prototype  sales,  this 
data  merely  proves  that  such  sales  were 
made  in  smaller  quantities  at  higher 
prices.  Respondent  has  provided  no 
information  regarding  the  circumstances 
surrounding  the  sales  alleged  to  be 
outside  the  ordinary  course  of  trade. 
Therefore,  FAG-Germany's  data 
provides  insufficient  evidence  in  and  of 
itself  for  proving  that  sample  sales  were 
made  outside  the  ordinary  course  of 
trade. 

We  agree  with  Torrington  that  the 
record  contains  insufficient  evidence 
supporting  FAG-Italy's  and  the  SKF 
Ooup  companies'  claims  that  home 
mariiet  sales  identified  as  sample  and 


prototype  sales  were  made  outside  the 
ordinuy  course  of  trade.  Since  the 
claimant  bears  the  burden  of  proving 
that  such  sales  were  made  outside  the 
ordinary  course  of  trade,  simply 
referring  to  the  data  contained  in 
respondents'  respective  home  market 
sales  listing  is  insufficient  evidence. 
The  most  an  analysis  of  such  data  could 
prove  is  that  such  sales  were  made  in 
smaller  quantities  at  higher  prices. 

We  agree  with  Torrington  that  NTN'a 
sample  s«des  should  be  included  in  the 
calculation  of  FMV.  As  stated  above,  the 
feet  that  respondent  identified  sales  as 
sample  and  prototype  sales  does  not 
necessarily  render  such  sales  outside 
the  ordinary  course  of  trade.  Thus,  the 
verification  of  the  designation  of  certain 
sales  as  samples  merely  proves  that 
respondent  identified  sales  recorded  as 
samples  in  its  own  records.  Such 
evidence  does  not  indicate  that  such 
sales  were  made  outside  the  ordinary 
course  of  trade  for  piirposes  of 
calculating  FMV  in  these  reviewrs. 
Accordingly,  we  have  included  NTN's 
sample  sales  in  the  calculation  of  FMV. 

We  also  disagree  with  NTN's  claim 
that  sales  of  products  with  a  sporadic 
sales  history  fell  outside  the  ordinary 
course  of  trade.  Infrequent  sales  of  small 
quantities  of  certain  models  is 
insufficient  evidence  to  establish  that 
sales  were  made  outside  the  ordinary 
course  of  trade.  Thiu,  because  NTN 
failed  to  satisfy  its  biuden  of  proof  in 
accordance  with  the  standardset  forth 
above,  we  have  not  excluded  sales 
identified  by  NTN  as  outside  the 
ordinary  course  of  trade  from  the 
calculation  of  FMV. 

NSK  provided  detailed  mformation 
on  certain  prototype  models  including 
quantities  involved,  the  fi^uency  of 
transactions,  customer  information, 
design  specifications,  applications,  and 
dates  of  sale.  Furthermore,  at 
verification,  we  reviewed  supporting 
documentation  of  a  prototype  sale.  As 
established  above,  the  Department  does 
not  rely  on  one  fector  taken  in  isolation 
but  rather  considers  all  the 
circumstances  particular  to  the  sales  in 
question  in  determining  whether  HM 
sales  were  made  in  the  ordinary  course 
of  trade.  Furthermore,  we  do  not  require 
information  on  every  specific  bearing  in 
order  to  establish  the  accuracy  of  a 
particular  claim.  AFBs  17,  57  FR  at 
28394.  Accordingly,  based  on  the 
detailed  and  broad-ranging  data 
supplied  by  resp>ondent,  we  have 
excluded  NSK's  prototypes  fit)m  the 
calculation  of  FMV. 

Comment  2:  The  SKF  Group  and  NSK 
contend  that  it  is  inappropriate  for  the 
Department  to  include  sample  or  zero 
value  sales  in  the  calculation  of  U.S. 
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prioa.  Oting/picoliic.  ▼.  UBHedStatm 
{ip$co),  714  F.  Supp.  1211. 1217  (CJr 
?969)  (imvrMd  on  othtr  grounds,  965 
F.2d  1056  (FwL  Or.  1982)).  iwpoiuleats 
anert  that  the  Departmant's  poliqr  ia  to 
exclude  from  tha  margiii  cakulatian:  (1) 
U.S.  saka  that  aia  not  ranasantativa  of 
the  saUar's  briiaviOT;  and  (2)  ealaa  that 
ara  ao  amail  that  they  would  hava  an 
insigDificant  afiisct  on  tha  margin.  NSK 
asserts  that  its  prototype  and  sampla 
sales  ara  not  repraaantativa  of  its  nonnal 
US.  salaa.  SKF daima that tho subject 
sampla  and  aro  Tahta  salaa  aia  iaoArted 
inddanta.  aa  avideoced  by  iU  U.S.  salaa 
filaa.  Additionally.  NSK  claims  that  ita 
aero  price  samplea  should  be  excluded 
from  the  U.S.  salea  database  because 
providing  these  samples  does  not 
constitute  a  "sale"  pursuant  to  19  U.S.C 
1673.  Citing  Tapersd  Roller  Bearings. 
Four  Incbea  or  Leaa  in  Outside 
Diameter,  aid  Certain  Componenta 
Thereof,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  23054.  26059  (June  6. 
1991)  and  Tapered  Roller  Bearings.  And 
Parts  Thereof.  Finished  and  Unfinished. 
From  Japan:  Final  Results  of 
Antidumping  Doty  Administrative 
Review.  57  FR  4960. 4070  (February  11. 
1992),  respondent  contnids  that  tha 
Departm«it  has  defined  "sale"  to 
exclude  any  zero  price  sample  in  which 
the  coat  of  the  sample  is  accounted  for 
as  an  indirect  selling  expense.  Because 
the  cost  of  samples  is  accounted  for  in 
iu  G&A  axpanaes.  NSK  claims  that  to 
include  sero  price  samplea  in  NSK'a 
U.S.  database  results  in  a  double- 
coimting  of  tha  coat  of  aero  price 
samples. 

Torringtim  and  Federal-Mogul  argue 
that  thera  is  no  statutory  or  regulatory 
basis  for  excluding  any  U.S.  ades  from 
rsviaw.  since  the  statutory  and 
regulatory  language  directing  tha 
Department  to  consider  only  sales  in  the 
ordinary  course  of  trade  appears  only  in 
the  definition  of  FMV.  Qting  AFBs  If,  57 
FR  26360,  Final  Raaults  of  Antidumping 
Duty  Administrativa  Review:  Color 
Toieviaion  Receivers  From  the  Republic 
of  Korea.  56  FR  12701  (March  27, 1991). 
and  Brass  Sheet  and  Strip  From  Huptda; 
Final  Results  of  Antidumping  Duty 
Administrativa  Review.  55  FR  31414 
lAuguat  2. 1990).  petitioner  aaserts  that. 
as  a  matter  of  agency  practice,  the 
Department  has  consistently  racogniaed 
its  obligation  to  analyze  all  U.S.  sales 
within  the  period  of  review.  Petitioner 
also  notes  that  aJi  imparts  ot 
merchandise  subject  to  sn  antidumpiM 
duty  order  are  subject  to  the  isspoaitkm 
of  antidumping  duties,  following 
administrative  review.  19  U.S.C.  1673; 
19  U.S.C  1675(aK2).  PetitfaHiar 
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distinguishes  Ipaco  froaa  thia  caaa  by 
noting  that  that  dadaioo  rsgarda  an 
inve^igatian,  whoia  the  Dapaitmant 
routinely  exchidea  certain  daaaae  of 
salea.  Ragardiag  NSK'a  aigniMot  that  ita 
sample  sales  ara  accounted  for  in  ita 
CftA  axponaaa,  potitknar  rafm  to  AFBs 
ff>  57  FR  28360.  claiming  that  NSK 
fisiled  to  demonstrate  in  thia  review  that 
it  matntaina  aiichiaiva  ownership  of  the 
saro-pricad  samplea  after  axpottatian. 

Department's  Fotition:  We  agree  with 
Torringtoo  and  Federal-Mogul.  As  set 
forth  in  AFBsn.  57  FR  at  28395,  other 
than  iar  sampling,  there  ia  neither  a 
statutory  nor  a  regulatory  baaia  for 
excluding  any  U.S.  salea  from  review. 
The  statute  and  the  ragulati<Nis  require 
the  Department  to  analyae  all  U.S.  aalea 
within  tha  PC».  Final  Raeuha  of 
Antidumping  Administrativa  Review. 
Color  Telaviaion  Receivers  Fran  the 
Republic  of  Korea,  56  FR  12700  (Maidi 
27. 1991).  We  agrsa  with  Tonington  that 
Ipsco  is  inapplicable  to  this  case  in  that 
it  concerns  s  less-than-fair-value 
inveatigatian  in  which  the  Depwtment 
baa  the  diecretion  to  eliminate  uniMoal 
U.S.  salea,  aa  opposed  to  an 
administrative  review  in  which  19 
U.S.C  1675(aK2)(A)  requires  analysis  of 
"each  U.S.  entry"  except  in  cases  where 
the  agency  utihzea  "averages  or 
generally  recognized  sampling 
techniquaa"  pursuant  to  19  U.S.C 
1677f-l. 

Regarding  NSK's  argument  that  ita 
sample  salea  are  accounted  for  in  its 
G&A  expenses,  we  restate  our  position 
aa  aet  forth  in  AFBs  17,  57  FR  at  26395. 
Goods  entered  for  consimiption  are 
subject  to  an  antidumping  order 
whenever  ownership  transfirs  from  the 
exporter  of  the  goods  to  an  unrelated 
U.S.  purchaser.  Id.  Sample  sales, 
however,  fall  outside  the  scope  of  the 
review  when  the  respondent  can 
demonstrate  that  no  transfer  of 
ownership  has  occurred  between  the 
exporter  and  the  unrelated  U.S. 
purchaser.  Id.  Nothing  on  the  record  in 
this  review  demonstrates  that  NSK 
maintains  exclusive  ownership  of  tha 
subject  merchandise  ai^er  exportation  to 
the  United  States.  Accordingly,  we  have 
included  all  zero  price  and  sample  sales 
for  the  final  margin  calculation. 

13.  Taxes.  Duties,  and  Drawback 

Comment  1:  FAG,  CMN,  Koyo,  Nadii, 
NSK.  RHP,  and  SNR  contend  that  the 
Department's  value  added  tax  (VAT) 
methodology  is  improper  becauae  the 
VAT  rate  was  applied  to  different  net 
price  bases,  thus  generating,  in  some 
instancaa.  dumping  margins  where  no 
pre-tax  margin  would  otherwise  exist 
Respondents  propose  that  the 
Department  calculate  en  actiwl  or 


abeolute  VAT  amount  for  each  HM  sale 
and  apply  this  amotmt  to  US?  as  a  last 
step  after  all  other  adjustments  have 
been  made.  Thia  methodology,  unlike 
that  employed  by  tha  Department  in  the 
pr^minary  results,  serves  to  cap  the 
addition  to  USP  at  the  amount  of  the 
abeolute  HM  tax,  and  thersfore  avoida 
tha  multiplier  effect  whereby  pre-tax 
dumping  margina  are  inflated. 
Fuitharmore,  the  Courts  have  upheld 
thia  aftsmate  methodology,  expressing  a 
clear  preference  for  an  amount-driven, 
rather  than  a  rate-driven,  adjustment  to 
VSP.  See  Zenith  Electronics  Corp.  v. 
United  States  {Zenith),  Appeals  No.  92- 
1043, 1044, 1045, 1046  (Fad.  Or.  March 
19, 1993);  Federal-hkyguJv.  United 
States  (F«tera/-Afogu/),  813  F.Supp  858 
(OT  1993).  Respondents  also  point  out 
that  the  Department  recently  employed 
this  precise  methodologv  in  Gray 
Portland  Cement  and  Cfinkerfrom 
Mexico:  Final  Besuhs  of  Antidumping 
Duty  AdminirtTative  Review  {Mexican 
Cement)  58  FR  25803  (April  28, 1993). 

GMN  argues  that,  if  the  Department 
determines  net  to  add  an  abaolute 
amoimt  based  on  the  home  market  tax 
amornit  to  both  FMV  and  USP,  die 
Department  should  apply  the  tax  rate  to 
groas  unit  price  minus  price 
adjustments  on  both  sides,  with  a  cap 
on  the  amount  of  VAT  added  to  USP. 
GMN  argxies  that  thia  methodology  ia 
consistent  with  both  Zenith  and 
Federal-Mogul,  and  vrould  ensure 
compliance  with  the  statutory  mandate 
limiting  the  U.S.  adjustment  "to  the 
extent  that  auch  taxaa  are  added  to  or 
included  in  the  price  of  such  or  similar 
merchandise  sold  in  the  country  of 
exportation." 

NSK  and  SKF  also  argue  that  the 
Department  need  not  make  any 
adjustment  for  taxaa  forgiven  because 
the  consumption  tax  is  not  included  in 
FMV. 

Torrington  maintains  that  the 
Department  must  add  the  full  amount  of 
VAT  to  both  USP  and  FMV,  and  that  the 
amounts  must  be  calculated  separately 
on  the  basis  of  the  prices  of  the 
respective  sales  involved.  Torrington 
contends  that,  under  section 
772(dKlKC)  of  the  Tariff  Act,  the 
Department  can  rnily  calculate  the  tax 
forgiven  on  the  exported  merchandise 
by  using  the  prices  of  the  exported 
merchandise  in  some  form  as  the 
appropriate  tax  base.  Torrington  also 
arguea  that  Congress,  notwithstanding 
ita  awareness  of  the  issue,  haa  declined 
to  adopt  legislation  changing  the  law  to 
achieve  the  result  of  tax  neutraUty,  i.e., 
by  which  pre-tax  dimiping  margins  are 
neither  inflated  nor  deflated  by  the 
Departmant's  tax  methodology. 
Torrington  therefore  aigues  Oat 
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although  taac  oautoality  haftbe«i 
achieved  iirith  rinjirri  to  situations  io 
which  there  is  no  pre-tax  dumping 
margin,  the  Depaitm«it  should  not  seek 
to  achieve  tax  neutTality  in  situations  in 
whichi  pre-tax  Humping  macgins  do 
exist. 

Qting  Zenith,  Fedaial-Mogul  ar^jes 
that  the  Oepertmeat  must  adjust  for 
taxes  forgiven  or  not  collected  by  reason 
of  exportation.  Fedaral-Mogul  argues 
that  the  Department  was  correct  in 
attempting  to  calculate  an  amount  for 
forgiven  tax  using  a  United  Slates  tax      ' 
base,  but  that  tha  addition  to  USP 
should  have  been  capped  at  the  amount 
of  the  fbrgivmi  taxes  "but  only  to  the 
extent  that  such  taxes  are  added  to  or 
included  in  the  price  of  such  or  similar 
merchandise  wban  sold  in  the  couatry 
of  exportation."  See  section  772(d)(lKC) 
of  the  Tariff  Act  Federal-Mogul  also 
asserts  that  the  Department  should  not 
adopt  the  methodoto^  set  forth  in 
Mexican  Cement  because  in  that  case 
the  Department  anred  in  adding  to  USP 
the  amount  of  home  market  taxes>  as 
opposed  to  the  amount  of  taxes  forgiven 
on  the  exported  niarchandise.  Federal- 
Mogul  asserts  that,  when  fashioning:  tha 
tax  adjustment  clauae.  Congress  did  not 
intend  to  obtain  tax  neutrality. 

Department'^  Position:  We  disagree 
with  Torrington  and  Fedaral-MoguL  On 
March  19. 1993.  the  United  States  Court 
of  Appeals  {or  the  Federal  Circuit,  in 
affirming  the  decision  in  Zenith 
Electronics  Corp.  v.  United  States, 
Appeals  92-1043.-1044.  -1045,  -1046 
(Fed.  Cir.  March  19, 1993).  ruled  that 
section  772(dMU(C)  of  the^ Tariff  Act 
provides  for  an  addition  to  USP  to 
account  for  taxsa  that  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  mBEkat.  and  that  section 
773(a)(4)(B)  of  tha  Tniff  Act  does  not 
allow  ciccnmstanee-of-saia  adjustments 
to  FMV  foi  differences  in  taxes. 
Accordingly,  we  have  changed  our 

Kractice  and  will  no  longer  calculate  a 
ypothetical  tax  on  tha  U.S.  product, 
but  will,  for  the  time  being,  add  to  the 
USP  the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  HM  tax  to  USP,  absolute 
dumping  margina  oa  not  inflated  or 
deflated  by  difiarances  in  taxes  included 
in  FMV  and  those  added  to  USP. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  \hA  we 
will  calculate  weighted-average 
dumping  margina  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  desccihed  above,  by  the  aggregatiad 
USPs  net  of  taxes.  This  change  would 
result  in  weightad-avaiage  dumping 
margin  rates  that  an.  neither  inflated  nor 


daflatad  on  account  of  eur  maliiodalagy 
of  accounting  for  taxes  paid  ia  the  home 
market  but  rritated  or  not  coUeeted  by 
reason  of  e)qyqrtation.  We  are  in  tha 
proeaaa  of  drafting  this  proposed 
change,  and  wati^  begin  the  rule- 
making process  as  soon  as  paaaibla 

As  is  evident  from  tha  preceding 
description,  in  implamanting  the 
Court's  ruling,  tha  Dapartmant  intends 
to  make  every  effort  to  ensure  that  price 
comparisons  remain  undistoited.  "ma 
Court  clearly  did  not  intend  fat  tax 
adjustments  to  result  in  skewed 
comparisons,  and  we  disagree  with 
Torrington  and  Federal-Mogul 's  claims 
that  Congress  did  not  intend  that  our 
comparisons  be  tax-neutraL  Fair 
comparisons  are  a  primary  statutory 
objective,  as  is  consistency  with  U.S. 
international  obligations,  hi  this  tegaid, 
we  note  that  Article  2.6  of  the  GATT 
Antidumping  Code,  io  requiring  fair 
price  comparisons,  calls  for  allowance 
to  be  made  for  "differences  in  taxation, 
and  for  the  other  diffisrences  affecting 
price  comparability." 

Finally,  we  disagree  with  NSK's  and 
SKF's  argument  that,  because,  according 
to  them,  "the  consunrption  tax  is  not 
incladed  in  FMV,"  Ae Department 
should  make  no  adjustment  to  USP. 
Respondents  base  their  claim  on  the 
mistaken  notion  that,  because 
ccHisumption  taxes  are  listed  separately 
on  their  HM  invoices,  and  because  the 
actual  "price"  on  the  invoice  does  not 
include  consumption  taxes,  the 
Department  has  not  included  the  taxes 
in  FMV.  On  the  contrary,  whether  or  not 
consumption  taxes  are'  listed  separately 
on  HM  invoices,  the  fact  remains  ftat 
the  HM  consumer  pays  the  tax 
Thfflsfora,  we  have  appropriately 
included  the  tax  in  the  calculation  of 
FMV  and  made  a  corresponding 
adjustmrait  to  USP. 

Comment  2:  Torrii^tDn,  Federal- 
Mogul.  NMB/Pelmec,  Koyo.  and  SKF 
argue  that  the  Department's  United 
States  tax  base  is  incorrect 

Department's  Position:  Because  we 
are  not  using  a  United  States  tax  baae  for 
calculation  of  the  VAT  tax  "forgiven  or 
otherwise  not  collected  by  reason  of 
exportation  of  the  merchandise"  for  the 
final  results  (see  Comment  1  above),  any 
issues  concerning  the  appropriate 
United  States  tax  base  are  moot. 

Comment  3:  NMB/Pelmec  argues  that 
the  Department  improperly  accounted 
for  VAT  imposed  on  sales  in  Thailand 
but  not  collected  on  export  sales. 
According  to  NMB/Pelinac.  the 
Department  failed  to  add  a  hypothetical 
VAT  to  USP,  despite  Us  statement  to  the 
contrary  in  the  preliminary  analysis 
memorandum  and  its  addition  of  the 
VAT  to  FKCV.  NMB/Pelmec  asserts  that 


the  Depastment  must  add  an  aiBouii*  fcr 
VAT  to  USP  if  it  adds  such  taxaa  to 
FMV,  and  requests  tiMt  tha  Depaitinaot 
modify  its  computar  program 
accordingly  fin-  tha  final  results. 

Torrington  reapoitds  that  NMB/ 
Pehmc's  contention  that  tba 
Depffitment  failed  to  add  hypothetical 
VAT  to  USP  is  unfounded.  According  to 
Torrington,  tha  compatar  prognm  that 
the  Department  usea  in  its  preliminary- 
analysis  datfly  accounts  for  tire 
hypodkatical  VAT  to  be  added  to  USP. 

uepartmaats  Position:  Wa  agree  with 
Torrington.  Based,  (m  m  examination  of 
the  computar  praigram  that  we  used  ta 
calculate  tha  preliminary  dumping 
maiyn.  we  confirm  that  we  did  in  &ct 
calculate  a  hypothetical  VAT  on  U.S. 
sales  and  add  this  tax  to  DSP.  Aldunigh 
we  have  revised  oar  method  of 
determining  the  uncollected  VAT  on 
U.S.  sales  [see  Comment  1  above),  we 
have  continued  to  add  an  amount  for 
VAT  to  USP  in  diesa  final  results. 

14.  IT.S.  Price  Methodology 

Comment  1:  Torrington  argues  that 
the  Department  erred  in  not  deducting 
resale  profit  fiom  U.S.  price  in  ESP 
situations.  Torrington  contends  that  tha 
1979  GATT  Antidumping  Code  (the 
Code)  was  implemented  as  part  of  U.S. 
law  by  the  Trade  Agreements  Act  of 
1979,  and  requires  the  Department  to 
deduct  profit  earned  by  the  exporter's 
U.S.  subsidiary  in  ESP  transactions. 

Torrington  notes  that  Article  2.6  of 
the  Code  states  that  in  ESP  situations, 
an  "allowance  for  costs,  including 
duties  and  taxes,  incuired  between 
importation  and  resale,  and  for  profits 
accruing  should  *  *  *  be  made"  in 
determining  U.S.  price  [emphaais 
added).  Torrington  argues  that,  whiia 
the  section  of  the  statute  concerning 
ESP  transactions,  section  772(e).  is 
"silent"  with  respect  to  deducting  resale 
profit.  Congress  intended  that  all  of  tha 
rules  of  the  Cods  would  be  q>plied  to 
the  extent  that  they  are  not  in  conflict 
with  prevailing  U.S.  law.  Because  tha 
U.S.  statute  is  silent  regarding  resale 
profit,  Torrington  assarts  th^  there  is  no 
conflict  between  the  international 
agreement  and  U.S.  law  in  requiring  the 
deduction  of  resale  profit  in  ESP 
transactions.  Therefore,  the 
Department's  practice  should  conform 
to  the  Code,  and  resale  profit  should  be 
deducted  from  U.S.  price  in  ESP 
situations. 

SKF.  NTN,  Koyo.  GMN.  RHP,  INA, 
FAG  and  NSK  disagree,  arguing  that  tha 
adjustment  for  reads  profit  in  ESP 
situations  has  no  basis  in  either  the 
statute  or  the  Department's  regulations. 
and  is  not  mandated  by  the  Coda.  They 
note  also  that  it  is  the  Departeient's 
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longstanding  practice  not  to  deduct 
resale  profits  on  ESP  sales  and  that  this 
practice  has  been  upheld  by  the  CTT  in 
recent  decisions.  These  decisions 
include  Timken  Co.  v.  United  States 
[Timken  /).  630  F.  Supp.  1327, 1342 
(OT 1986).  Timken  Co.  v.  United  States 
(Timken  II).  673  F.  Supp.  495.  516-21 
(OT  1987).  and  Timken  Co.  v.  United 
States  [Timken  111).  14  CTT  753.  758  (OT 
1990). 

Department's  Position:  We  agree  with 
respondents.  The  statute  at  section  772 
(d)  and  (e)  does  not  include  resale 
profits  among  the  detailed  list  of 
adjustments  that  the  Department  is  to 
make  to  U.S.  price  in  ESP  situations. 
Thus,  there  is  no  provision  ujider  U.S. 
law  under  which  we  can  make  the 
adjustment  that  Torrington  requests. 

While  Torrington  asserts  that  the 
omission  of  resale  profit  Crom  the  list  of 
adjustments  suggests  that  the  statute  is 
"silent"  with  respect  to  resale  profit,  we 
note  that  the  CTT  has  observed  that  the 
literal  language  of  the  statute  "clearly 
does  not  call  for  the  deduction  of 
profits"  in  ESP  situations.  Timken  1. 630 
F.  Supp.  at  1343.  Therefore,  as  NSK 
argues  in  its  rebuttal  brief,  "the  statute 
is  not  truly  silent  on  this  issue  and  by 
omission  of  the  term  'profit,'  has 
definitively  spoken." 

Though  the  Code  contains  a  provision 
for  deducting  resale  profit  in  such 
situations,  this  provision  is  merely 
prescriptive.  We  note  that  in  Timken  III. 
the  CUT  concluded  that  "whatever 
guidance  the  ITA  gleans  from  the  Code 
is  clearly  hortatory  rather  than 
mandatory."  Timken  III,  14  OT  at  758. 
In  addition,  Congress  did  not  intend 
that  the  Code's  requirement  for  the 
deduction  of  resale  profits  from  ESP 
transactions  be  incorporated  into  U.S. 
antidumping  law,  or  presumably  it 
would  have  expressly  provided  for  such 
deductions  as  it  did  for  other 
adjustments.  Therefore,  we  do  not 
interpret  the  statute  or  the  Code  to 
require  a  deduction  for  resale  profits  in 
ESP  situations. 

Comment  2:  NSK.  FAG.  SKF.  GMN. 
SNR.  INA.  RHP  and  NTN  argue  that  the 
Department  should  not  deduct  U.S. 
direct  soiling  expenses  from  U.S.  price 
in  ESP  situations,  but  should  add  such 
expenses  to  the  FMV  that  is  compared 
to  ESP.  Respondents  argue  that  this 
treatment  of  direct  selling  expenses  is 
mandated  by  section  773(a)(4)  of  the 
Tariff  Act  and  is  consistent  with 
numerous  decisions  of  the  CTT,  among 
them  NTN  Bearing  Corp.  v.  United 
States,  Slip.  Op.  93-56  at  4  (OT  1993) 
[NTN  Bearing  Corp.). 

Torrington  disagrees  with 
respondents,  but  argues  that  if  the 
Department  should  decide  to  add  U.S. 


direct  selling  expenses  to  foreign  market 
value,  it  should  also  modify  its 
calculation  of  the  duty  deposit  rate  for 
ESP  sales.  Torrington  argues  that  the 
change  in  U.S.  price  methodology  that 
respondents  suggest  will  lead  to  an 
undercoUection  of  cash  deposits. 
Torrington  explains  that  under  the 
current  practice,  the  cash  deposit  rate  is 
based  on  the  total  potential  uncollected 
dumping  duties  (PUDD)  divided  by  total 
U.S.  price.  However,  if  the  agency 
eliminates  the  deduction  of  U.S.  direct 
selling  expenses,  the  denominator  in  the 
formula,  total  U.S.  price,  will  increase. 
The  division  of  PUDD  by  this  larger 
number  will  lead  to  a  lower  cash 
deposit  rate,  which  Torrington  argues 
will  resuh  in  an  undercoUection  of  cash 
deposits.  Therefore,  in  lieu  of  dividing 
PUDD  by  total  U.S.  price,  Torrington 
suggests  that  the  Department  divide  by 
total  entered  value  to  calculate  the  duty 
deposit  rate. 

Department's  Position:  We  disagree 
with  respondents.  Section  772(e)(2)  of 
the  Tariff  Act  requires  the  Department 
to  deduct  from  ESP  all  expenses 
incurred  in  the  United  States,  including 
direct  selling  expenses.  In  contrast,  for 
purchase  price  transactions, 
adjustments  for  differences  in 
circumstances  of  sale,  including  direct 
selling  expenses,  are  made  to  the  foreign 
market  value,  and  no  deduction  of 
direct  selling  expenses  is  made  from  the 
purchase  price.  Section  773(a)(4).  This 
difference  in  treatment  of  ESP  and  PP 
transactions  is  necessary  for  several 
reasons.  One  is  to  avoid  a  systematic 
distortion  in  the  amount  of  duties 
assessed,  which  would  result  if  the 
value  on  which  dumping  margins  were 
calculated  were  consistently  different 
than  the  entered  value  upon  which  U.S. 
Customs  will  apply  the  margin.  Entered 
value  is  most  commonly  based  on  the 
price  to  the  United  States  between  the 
exporter  and  the  importer.  Purchase 
price  will  approximate  the  customs 
entered  value  without  deducting  any 
expenses  because  direct  selling 
expenses  are  incurred  in  the  exporting 
country  and  included  in  the  price  to  the 
United  States.  In  contrast,  the  basis  of 
the  exporter's  sales  price  is  the  resale 
price  in  the  United  States,  which  can 
approximate  entered  value  and  be 
equivalent  to  purchase  price  only  after 
all  expenses  incurred  in  the  United 
States  (including  direct  selling 
expenses)  are  deducted  from  ESP.  This 
is  not  to  say  that  either  ESP  or  PP  is 
necessarily  the  same  as  entered  value,  or 
that  they  should  be  the  same.  The 
Department  is  merely  recognizing  that 
dumping  margins  will  ultimately  be 
assessed  on  entered  value  and  that  the 


amount  of  duty  collected  should  not  be 
afCacted  by  whether  USP  is  based  on  P^ 
or  ESP. 

Another  reason  for  the  different 
treatment  of  direct  selling  expenses  in 
ESP  and  PP  transactions  is  that  USP 
must  be  calculated  in  such  a  way  that 
there  is  no  bias  introduced  just  because 
there  is  a  related  importer  intervening 
between  the  foreign  producer  and  the 
first  unrelated  purchaser  in  the  United 
States.  Whether  using  ESP  or  PP,  we 
must  calculate  USP  iMsed  on  the  price 
to  the  first  unrelated  U.S.  buyer,  just  as 
we  must  calculate  FMV  based  on  the 
price  to  the  first  Unrelated  home  market 
buyer.  In  order  to  eliminate  the  effect  of 
the  relationship  between  the  exporter 
and  the  importer,  direct  selling 
expenses  must  be  deducted  fit>m  ESP. 

While  the  CTT  has  decided  our  ESP 
practice  is  not  proper  in  several  cases, 
including  NTN  Bearing  Corp.,  we 
respectfully  disagree,  and  will  continue 
our  practice  of  deducting  U.S.  direct 
selling  expenses  bom  ESP  until  the 
issue  is  decided  by  the  Court  of  Appeals 
for  the  Federal  Circuit. 

Comment  3:  Koyo  argues  that  the 
Department's  failure  to  average  U.S. 
prices  in  the  same  manner  that  it 
averaged  foreign  market  values  was  an 
abuse  of  discretion  and  contrary  to  law. 
Koyo  notes  that  19  U.S.C.  1677b(f) 
authorizes  the  Department  to  use 
averaging  techniques  to  establish  both 
USP  and  FMV  when  such  averaging 
techniques  yield  fair  and  representative 
results.  Koyo  c(mtends  that  the 
comparison  of  actual  U.S.  prices  with  an 
annually  averaged  FMV  generates 
inherently  unrepresentative  margin 
calculations  because  the  comparison  is 
not  made  on  an  "apples-to-apples" 
basis.  Koyo  notes  that  the  Department 
used  weighted-average  U.S.  prices  in 
Final  Results  of  Administrative  Review; 
Certain  Fresh  Cut  Flowers  from  Mexico, 
55  FR  12696, 12697  (April  5. 1990). 
Koyo  requests  that  the  Department  use 
its  annual  average  methodology  for  U.S. 
prices  as  well  as  foreign  mcu-ket  values 
in  order  to  achieve  representative 
results  as  required  by  the  antidumping 
law. 

Torrington  and  Federal-Mogul 
disagree,  stating  that  comparing  actual 
U.S.  prices  with  a  weighted-average 
FMV  is  reasonable  and  in  accordance 
with  agency  precedent  and  the  law. 
Torrington 's  reasoning  is  that  to  average 
U.S.  price  would  allow  exportera  "to 
continue  dumping  at  targeted  accounts 
or  during  particular  periods,  so  long  as 
customera  could  be  found  who  paid 
prices  above  fair  value."  Torrington  also 
maintains  that  the  Department  generally 
only  averages  U.S.  prices  in  the  case  of 
perishable  products  or  other 
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merchandise  characterized  by  price 
volatility.  Tanington  notes  that  AFBs 
are  not  peririiable;  therefore,  Koyo's 
citation  to  the  Frash  Cut  Flowers  from 
Mexico  case,  a  preoedeot  with  respect  to 
perishable  goods,  ia  inapposite. 

Department's  Position:  We  disagree 
with  Koyo's  assertion  that  we  must 
average  U.S.  prices  on  tiie  some  basis  as 
FKfV  to  ensure  an  "apples-to-apples" 
comparison.  Contrary  to  Koyo's 
argument,  our  comparison  of  individual 
U.S.  prices  with  weighted-average  FMVs 
is  reasonable  and  in  accord  with  the 
statute  and  regulations.  We  generally  do 
not  average  U.S.  prices  becaiise  the 
statute,  at  19  U.S.C  1675(a)(2)(B). 
directs  us  to  determine  a  price  for  "each 
entry"  of  merchandia*  into  the  United 
States,  hi  contrast,  where  home  market 
sales  prices  vary,  and  there  is  no 
"preponderant"  price  lor  mora  than  80 
percent  of  the  merchandise,  we 
calculate  an  FMV  based  on  the 
weighted-average  of  thosa  prices.  19 
CFR  353.44.  We  do  this  because  the  use 
of  weighted-average  FMVs,  whether 
monthly  or  annual,  is  more  appropriate 
than  the  use  of  a  single  home  market 
transaction,  especially  when  there  can 
be  many  comparable  home  market 
transactions  at  varying  prices.  In  &ct.  in 
the  early  years,  of  me  Department's 
experience  in  administering  the  unfair  • 
trade  laws,  we  did  comoare  individual 
U.S.  sales  with  a  single bome  market 
sale.  Respondents  objected  on  the  basis 
that  the  practice  allowed  the 
Department  too  much  discretion  to  use 
high-priced  home  marlcwt  sales  at  the 
expense  of  low-priced,  sales- as  the  basis 
for  FMV. 

In  addition,  as  statdd  in  the  AFBs  E, 
57  FR  at283B9,  averaging  IS.S,  prices  is 
unacceptable  because  it  would  allow  a 
foreign  producer  to  mask  dumping 
margins  by  ofEsetting  dUqiped  prices 
with  prices  above  FMV.  For  example,  a 
foreign  producer  could  sell  half  its 
merchandise  in  the  United  States  at  liass 
than  FMV,  and  the  other  half  at  more 
than  FMV,  and  arrive  at  a  zero  dumping 
margin  while  still  dumping. 

Except  in  limited  instances  where  we 
have  conducted  reviews  of  seasonal 
merchandisv  with  very  significant  price 
fluctuations  due  to  perishability  (see, 
e.g..  Final  Results  of  Adnnnistrative 
Review;  Certain  Frorii  Cut  Flowers  from 
Mexico,  55  FR  12696, 12697  (April  5, 
1990]),  we  have  not  averaged  U.S. 
prices.  See  Final  Results  of 
Antidumping  Administrative  Review; 
Pressure  Sensitive  Plastic  Taps  from 
Italy,  54  FR  13091  (March  30. 1989). 
Since  the  merchandise  under  review  is 
not  ff  peri^able  pnxhict,  and  our  tests 
of  home  market  sales  reveafed  that  there 
are  no  si^ificant  price  fluctuations,, 


thme  is  no  reason  to  chang^our  current 
methodology. 

15.  Miscelltmeous  Issues 

A.  Verification 

Comment  1:  Torrington  argues  that  for 
the  SKF  companies  under  review,  the 
Department  riiould  have  verified  the 
cost  cf  production  and  constructed 
value  responses  submitted  by  these 
firms.  Torrington  notes  that  SKF 
piuchased  steel  from  Ovako  Steel 
(Ovako),  its  related  subsidiary,  for  its 
production  of  bearings  under  review. 
Torrington  states  that  Ovako's  cost  data 
had  not  been  verified  in  the  two 
immediately  preceding  reviews,  and 
that  Torrington 's  timely  request  for 
verification  had  shown  "good  cause" 
pursuant  to  section  776(b)(3)(B)  of  the 
Tariff  Act.  Torrington  argues  that  "SKF 
has  provided  no  details  or 
documentation  to  support  its  assertions 
of  Ovako's  costs.  Therefore,  the  data 
cannot  be  relied  upon  without  thorough 
verification." 

SKF  argues  that  the  Department  acted 
appropriately  within  its  discretion  to 
forego  verification  of  SKFs  cost 
information  and  that  of  Ovako.  SKF 
further  argues  that  Ovako's  cost  was 
extensively  verified  in  the  original 
LTFV  investi^tion,  and  that  SKF- 
France  and  SKF-Germany  ware  verified 
in  each  of  the  three  subsequent 
administrative  reviews.  Finally,  SKF 
argues  diat  since  the  Department  has 
repeatedly  verified  the  accuracy  and 
veracity  of  the  SKF  submissions,  this 
history  alone  constitutes  good  cause  to 
support  die  Department's  decision  not 
to  verify  the  cost  responses  of  SKF 
facilities  in  the  current  rmriew. 

Department's  Position:  We  decided 
that  cost  verifications  for  SKF  were  not 
warranted.  With  respect  to  the  cost  of 
steel,  SKF  was  requked  to  provide  not 
just  Ovako's  cost  of  production«but  the 
transfer  prices  and  market  values  of  the 
steel  inputs  as  welL  Since  SKF  failed  to 
provide  this  essential  information,  and 
we  have  accordingly  resorted  to  BIA 
(see  Comment  15  in.  the  Cost  of 
Production  and  Constructed  Value 
Section,  supra],  the  question  of 
verifying  this  particular  data  is- moot  In 
addition,  since  we  had  already  verified 
other  substantial  data  provided  by  SKF 
in  these  reviews,  we  decided  to  forego 
verification  of  Ovako's  provided  stecJ 
costs. 

Comment  2:  Torrington  criticizes  the 
Department  for  its  failure  to  conduct 
cost  verifications  of  FAG-Italy  and  RHP 
even  though  Torrington  had  submitted 
requests  lot  verification.  Torrington 
argues  that  its  request  to  verify  FAG- 
Italy's  costs  was  based  oa  good  cause: 


that  FAG-naly  changed  its  cost 
accsunting  systems  solely  for 
antidumping  reporting  and  that  certnn 
costs  as  well  as  perft  were  inaccurately 
repurtud  in  FAG-Haly's  renranse. 

Torringtan  argues  that  RHP's  cosi 
re^Mnse  is  inadiaquate  for  various 
reasons,  including  a  lack  of  "sufficiant 
precision"  in  identihring  certain 
product  costs  and  allocations. 
Torrington  maintains  that,  while  the 
Departmott  verified  FACs  and  RHPs 
sales  data  during  the  previous 
administrative  review,  it  has  never 
verified  their  r^orted  cost  data  during 
an  administrative  review.  Finally. 
Torrington  argues  that  the  Department 
should  eidier  conduct  a  cost  verification 
prior  to  issuing  the  final  results  of  the 
review  or  reject  FAG's  cost  response  and 
apply  best  information  available. 

FAG-Italy  argues  that  its  cost 
accounting  systsm  is  not  deficient  uid 
has  not  been  manipulated  for  the 
antidumping  reviews.  On  the  contrvy. 
FAG-Italy  asserts  diat  its  cost 
acaiunting  S3rstem  is  essentially  the 
same  as  that  used  to  prepare  tibe 
response  which  was  verified  in  the 
original  fair  value  investigation.  FAG- 
Italy  contends  that  its  prcKhict  costing 
methodology,  which  follows  the 
fitimework  used  in  the  LTFV  response, 
was  established  for  official  use  by  the 
company  in  1991  alter  the  LTFV 
investigation  corroborated  the 
usefulness  of  such  a  system.  RHP 
maintains  that  it  was  prepared  for  t  cost 
verification  and  was  confident  that  there 
were  no  irregularities  in  its  data. 

Department's  Position:  With  respect 
to  administrative  reviews,  the 
Department  is  required  to  verify 
information  und«r  section  7760>)  of  the 
TariS  Act  if  the  Secretary  decides  that 
good  cause  for  verification  exists,  or  if 
a  request  for  verification  is  received 
bom  an  interested  party  no  later  thai 
120  days  after  publication  of  notice  of 
initiation  and  the  Department  has  not 
conducted  a  verification  during  either  of 
the  tMK>  immediately  preceding 
administrative  revie%vs. 

With  respect  to  this  review,  we 
determined  that  there  was  not  good 
cause  for  verifying  FAG-Italy's  and 
RHP's  rehouses.  Among  our 
considsr^ons  was  ouroielysis  of  the 
data  submitted  by  FAG-Italy  and  Riff  is 
the  context  of  the  review  under 
consideration. 

Comment  3:  FAG-Cermany  requests 
that  the  Department  correct  and/or 
modify  portions  of  the  sales  verificatioB 
report  dated  April  27. 1903.  becaus* 
there  are  incoirect  or  misleeding 
statements  in  that  report 

Tonin^on  argues  that  FAG  has  failed 
to  demonstrate  thai  the  1 
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varification  raport  raguding  FAG'i  sales 
infannatiao  is  subatantially  inconvct  or 
misleading:  theiefara  the  Departmrat 
•hould  not  alter  its  findingi. 

Dapaitment's  Position:  PAG-Germany 
has  not  demonstrated  that  portions  of 
the  sales  verification  report  are  incorract 
or  misleading;  therefore,  we  have  not 
amended  the  report. 

B.  Database  Problems 

Comment  4:  RHP  argues  that  the 
Department  should  disregard  as  a 
clerical  error  the  reporting  of  certain 
internal  stock  transtOT  shipments  in 
RHP's  response.  RHP  expUins  that  it 
included  by  mistake  a  group  of  zero- 
price  U.S.  transactions  in  iu  U.S. 
database  that  were  internal  stock 
transfers  and  not  sales  or  samples.  RHP 
sUtee  that  whenever  it  transfBiTed  stock 
in  its  Ohio  warehouse,  it  recorded  two 
zero-price  transactions,  the  first  with  a 
negative  quantity  reported,  and  the 
second  with  a  positive  quantity. 
According  to  RHP.  these  transactions 
were  inadvertently  not  deleted  from  the 
computer  tape  submitted  to  the 
Departmrnit. 

RHP  contends  that  the  administrative 
record  clearly  shows  that  a  clerical  error 
occurred.  RHP  asserto  that  in  Appendix 
C  of  the  section  B  response,  it  reported 
a  list  of  all  vendors  to  which  samples 
(i.e.,  zero-price  transactions)  were 
provided  during  the  period  of  review, 
and  states  that  if  those  vendor  numbers 
are  compared  with  the  vendor  numbers 
for  the  zero-price  transactions,  it 
becomes  clear  that  all  but  seven  of  the 
transactions  in  questicm  are  stock 
transfers  and  not  sales  or  samples.  RHP 
has  submitted  an  affidavit  of  the 
President  of  RHP  Bearings,  Inc.. 
explaining  how  the  error  occurred.  RHP 
notes  that  the  Department's  practice  is 
to  correct  obvious  clerical  errors  that 
can  be  identified  from  the 
administrative  record. 

Torrington  and  Federal-Mogul  argue 
that  the  Department  should  not  correct 
RHP's  data.  Torrington  contends  that 
RHP's  correction  is  imtimely  and  that 
the  affidavit  of  the  President  of  RHP 
Bearings,  fac.  was  submitted  after  the 
deadline  for  submitting  new 
information.  Federal-Mogul  states  that 
RHP's  allegation  of  a  clerical  error  is  not 
clear  from  the  existing  record.  Federal- 
Mogul  argues  that  the  fact  that 
Appendix  C  does  not  include  all  the 
vendor  codes  associated  with  the  zero- 
price  transactions  only  raises  the 
possibility  that  Appendix  C  was 
incomplete.  Finally.  Torrington  asserts 
that  the  revelation  of  this  and  other 
arrors,  in  addition  to  the  errors  found  by 
the  Department  at  verification,  calls  into 
question  RHP's  entire  response. 
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Department's  Position:  We  agree  with 
Tcuiiiagton  and  Federal-Mo^.  The 
Dapartment's  general  practice  is  only  to 
collect  clerical  errors  if  the  existence  of 
the  errors  and  the  accuracy  of  the 
correction  can  be  determined  from  the 
existing  adndnistrative  record.  The 
alleged  error  is  not  evident  from  the 
record,  and  the  fisctual  infonnation 
submitted  by  RHP  is  untimely. 
Therefore,  we  included  the  alleged  stock 
transfers  in  our  analysis. 

Comment  5:  INA  asserts  that  the 
Department  should  base  FMV  on  CV 
information  provided  by  respondent 
rather  than  use  the  BIA  rate  applied  in 
the  preliminaiv  results  for  eleven 
particular  models  further  manufactured 
in  the  United  States.  Respondent  states 
that  it  inadvertently  failed  to  include  a 
cx)mponent  digit  in  its  reported  value 
added  code  (VALADDE)  for  the  eleven 
models.  Because  the  program  instructed 
the  computer  to  treat  a  transaction  with 
a  VALAIM)E  code  of  zero  (no 
component  digit)  as  a  non-further 
manufactured  sale,  the  computer  did 
not  look  to  the  appropriate  database  for 
FMV.  However.  DMA  notes  that  it  clearly 
identified  further  manufactiued  sales  in 
the  U.S.  database  by  its  "USA" 
designation  for  country  of  origin  code 
(CTRORGE).  Thus,  according  to  INA, 
the  error  in  its  reported  VALADDE 
codes  resulted  in  the  absence  of  CV 
matches  only  because  of  the  particular 
way  in  which  the  Department's  program 
was  written.  Accordingly,  INA  claims 
that  the  Department  should  either  insert 
the  correct  VALADDE  codes  for  the 
eleven  models  or  revise  the  program  so 
that  further  manufactured  sales  are 
identified  by  CTRORGE. 

Department's  Position:  We  agree  with 
INA  that  FMV  for  these  eleven 
particular  models  should  be  based  on 
CV  rather  than  BIA.  It  is  clear  fit>m  the 
record  that  the  VALADDE  codes  for 
these  eleven  models  were  incorrect. 
Accordingly,  we  have  revised  the 
program  so  that  further  manufactured 
sales  reflect  the  correct  VALADDE 
codes. 

Comment  6:  Koyo  requests  that  an 
alleged  clerical  error  that  it  committed 
regarding  U.S.  commissions  be 
corrected  for  the  final  results.  Koyo 
included  a  commission  expense 
adjustment  for  all  U.S.  OEM  sales  even 
though  some  U.S.  territories  are  covered 
by  Koyo's  home  market  sales  force  and 
therefore  do  not  incur  commission 
expenses.  Koyo  argues  that  because  this 
error  is  readily  apparent  from  previous 
submissions,  the  Department  &ould 
make  the  correction  for  the  final  results. 

Torrington  argues  that  Koyo  has  not 
demonstrated  that  the  error  is  apparent 
or  obvious  based  on  the  pre-existing 


record  and,  therefore,  the  Department 
should  not  correct  the  emv  for  the  final 
results. 

Department's  Position:  Since  we  were 
able  to  determine  from  information 
already  on  the  record  that  Koyo 
committed  a  clerical  error  regarding  its 
U.S.  commission  expenses,  we  corrected 
this  eiTor  for  these  &ial  results. 

Comment  7:  Iziunoto  contends  that  no 
family  matches  vrare  made  because  the 
VCOMH  data  submitted  by  Izumoto  was 
overstated  by  a  factor  of  100  due  to  a 
decimal  place  error,  thereby  ensuring 
that  no  potential  family  match  would 
pass  the  20  percent  difiner  test.  Izumoto 
requests  that  the  Department  correct  this 
error. 

Department's  Position:  We  agree  with 
Izumoto  and  have  corrected  this  error 
for  the  final  results.  We  have  compared 
the  listings  in  the  VOOME  and  VCCM^iH 
fields  for  models  that  were  sold  in  both 
markets  and  have  determined  that  the 
data  in  the  VCOMH  field  submitted  by 
Izumoto  was  overstated  by  a  factor  of 
100. 

Comment  8:  Izumoto  requests  that  the 
Department  correct  an  error  involving 
one  observation.  Izumoto  states  that  it 
inadvertently  reported  a  dollar  amount 
in  the  yen  field  for  unit  price 
(UNITPREY)  in  iU  section  B  submission 
for  this  observation. 

Department's  Position:  We  agree  with 
Izumoto  and  have  corrected  this  error 
for  the  final  results. 

Comment  9:  KYK  requests  that  the 
Department  correct  a  typographical 
error  in  its  constructed  value  dalaset. 
KYK  states  that  it  inadvertently  input 
the  wrong  nomenclature  for  one  model, 
which  resulted  in  a  45.83  percent  BIA 
rate  applied  to  that  model.  KYK  fiirther 
states  that  it  did  not  sell  this  model  in 
the  United  States  during  the  POR, 
which  demonstrates  that  the  entry  of 
this  model  in  the  CV  dataset  was  strictly 
a  clerical  error. 

Department's  Position:  We  agree  that 
the  one  observation  that  received  a  BIA 
rate  for  KYK's  preliminary  margin 
calculation  was  due  to  a  typographical 
error,  and  we  have  confirmed  that  the 
model  number  originally  shown  was  not 
sold  in  the  United  States  during  the 
POR.  Accordingly,  we  have  corrected 
this  error  for  the  final  results. 

Comment  10:  Honda  asserts  that  the 
Department  should  accept  its  revised 
computer  tape,  which  corrects  clerical 
errora.  Honda  claims  that  it  learned  of 
the  clerical  errora  for  the  firet  time  in 
the  analysis  memorandum  released  with 
the  preliminary  remits.  Honda  aigues 
that  the  Department  ^ould  accept  these 
CMrections  because  (1)  the  Department 
has  done  so  in  the  past  in  other  cases; 
(2)  the  revised  data  may  be  confirmed  in 
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most  cases  by  reference  to  data 
previously  submitted  on  the 
administrative  record:  (3)  acceptance  of 
the  revisions  would  not  deprive  the 
Department  of  the  opportunity  to  verify 
the  data  in  question;  and  (4)  Honda  was 
not  given  an  opportunity  to  correct  the 
clerical  errors  prior  to  the  issuance  of 
the  preliminary  results. 

Departments  Position:  We  agree  with 
Honda  in  part.  Honda  submitted  a 
revised  computer  tape  correcting  alleged 
clerical  errors  after  tne  preliminary 
results.  We  can  only  use  this  new  data 
if:  (1)  We  can  determine  that  the  original 
information  «vas  erroneous,  and  (2)  we 
can  determine,  based  on  information 
previously  on  the  record,  that  the 
revised  data  is  correct. 

Honda's  reported  data  fell  into 
thirteen  periods  over  the  FOR.  Honda's 
prices  for  home  market  sales  remained 
constant  for  the  first  eleven  of  these 
periods.  For  the  last  two  periods, 
however,  Honda's  prices  changed.  Any 
home  market  price  that  is  missing  firom 
the  first  eleven  months  is  clerical  in 
nature  because  we  could  confirm  the 
accurate  price  by  referencing  one  of  the 
other  eleven  periods.  For  missing  home 
market  data  in  the  first  eleven  months, 
we  therefore  determined  that  the  errors 
were  clerical  and  that  the  revised  data 
is  acceptable. 

We  are  not  accepting  Honda's  revised 
data  for  home  mancet  sales  in  the  last 
two  periods  of  the  FOR.  which 
corresponds  to  the  month  of  April  1993. 
The  revised  data  cannot  be  confirmed 
by  reference  to  the  data  already 
submitted  on  the  computer  tapes  used 
for  the  preUminary  results.  Honda 
claims  that  the  revised  data  may  be 
confirmed  in  most  cases  by  reference  to 
its  price  lists.  Honda,  however,  has 
made  no  attempt  to  indicate  where  in 
their  volumuious  price  lists  the  correct 
data  may  be  found.  We  cannot  therefore 
be  certain  that  the  revised  home  market 
data  for  the  month  of  April  1993 
constitutes  accurate  information. 

Finally,  wr  have  rejected  any  revised 
U.S.  sales  ddta  because  we  cannot 
confirm  tha*  'Ae  existanoe  of  any 
omissions  o*  •errors  could  be  determined 
from  the  prH-<4xisting  administrative 
record.  TherMtore  we  relied  on 
information  oubmitted  before  the 
preliminary  ->«ult8. 

Comment    i :  Torrington  contends 
that  the  Dep^^tment,  in  making  its 
product  con-  >>arisons.  failed  to  take  into 
account  the  nomenclature  used  by 
NPBS.  TomiigtcHi  states  that  the 
inability  of  rne  Department  to  calculate 
margins  for  some  of  NPBS's  sales  may 
result  from  tlus  model  match  problem. 

Emerson  argues  that  Torrington's 
claim  regarding  problems  in  NPBS's 


submitted  product  nomenclature  is 
groundless.  Emerson  states  that  NPBS 
clearly  set  out  its  product  nomenclature 
and  that  NFBS  specifically  included  a 
separate  field  to  indicate  the  home 
market  model  representing  such  or 
similar  merchandise. 

NPBS  states  that  it  has  provided 
information  that  clearly  establishes  a 
consistent  product  nomenclature  for 
U.S.  and  home  market  merchandise. 

Department's  Position:  We  agree  with 
NPBS  and  Emerson.  We  verified  NPBS's 
product  ncHnenclature  and  found  no 
discrepancies. 

C  Price  and  Quantity 

Comment  12:  INA  asserts  that  the 
Department  should  establish  a  threshold 
for  determining  whether  home  mariiet 
and  U.S.  sales  quantities  are 
comparable,  should  compare  only 
comparable  quantities,  and  should  use 
CV  as  FMV  where  there  are  not  home 
market  sales  in  comparable  Quantities  to 
the  U.S.  sale.  Respondent  submits  that 
the  statute  and  regulations  do  not 
sanction  comparisons  of  radically 
different  quantities  without  any 
adjustment  for  differences  in  quantity 
and  that,  since  the  conditions  for 
granting  quantity  adjustments  are  not 
met,  the  sales  should  not  be  compared. 
INA  proposes  a  test  whereby  the 
Department  should  use  home  market 
transactions  for  price  comparisons  only 
in  cases  where  tne  home  market 
transaction  quantity  exceeds  10  percent 
of  the  quantity  in  the  U.S.  transaction. 
Otherwise,  the  Department  should  use 
CV.  Citing  Murata  Mfg.  Co..  Ltd.  v. 
United  States.  Slip  Op.  93-53.  at  11 
(April  20, 1993),  Torrington  argues  that 
the  regulations  and  statute  contemplate 
comparisons  of  sales  involving  different 
quantities  and  provide  for  adjustments 
to  FMV  when  differences  in  quantity  do 
in  fact  afiiect  price.  Petitioner  further 
argues  that  the  claimant  bears  the 
burden  of  proving  to  the  Department's 
satisfaction  that  price  differentials  are 
due  to  quantities.  Torrington  references 
Brass  Sheet  and  Strip  from  the 
Netherlands.  53  FR  23431.  23433  (June 
22, 1988)  to  support  its  claim  that  the 
proof  offered  by  INA  is  deficient  in  that 
it  fails  to  establish  a  correlation  between 
price  and  quantity. 

Federal-Mogul  argues  that  INA 
acknowledges  that  it  has  not  and  cannot 
make  any  showing  that  quantity 
differentials  have  any  demonstrable 
effect  upon  prices,  which  is  the  only 
way  a  quantity  adjustment  can  be 
justified  under  the  regulations.  Federal- 
Mogul  claims  that  although  INA  seems 
to  suggest  that  the  statutory  requirement 
that  FMV  be  based  upon  sales  in  the 
usual  commercial  quantities  and  in  the 


ordinary  course  of  trade  proscribes 
comparisons  between  U.S.  prices  and 
average  FMVs  baaed  upon  both  large 
and  small  quantity  sales,  INA  does  not 
argue  that  any  of  its  home  maricet  sales 
are  outside  the  ordinary  course  of  trade, 
nor  does  it  maintain  that  the  quantitiea 
involved  are  other  than  commerdaL 

Department's  Position:  The  statute 
and  the  regulations  provide  that  the 
Department  will  make  an  adj\istment  for 
any  difference  in  quantities  if  it  is 
established  to  the  satisfection  of  the 
Department  that  the  amount  of  any  prioa 
differential  is  wholly  or  partially  due  to 
the  difference  in  quantities.  19  U.S.C 
1677b(4)(A)  and  19  CFR  353.55.  With 
regard  to  this  adjustment,  the 
regulations  require  the  requesting  party 
to  "quantify"  the  adjustment  by 
showing  that  any  price  differential  is 
due  to  the  difference  in  quantities  sold 
in  the  home  market  and  the  United 
States.  19  C.F.R.  353.35(a).  For  example, 
in  Brass  Sheet  and  Strip  From  the 
Netherlands.  53  FR  23431,  23433  (June 
22. 1988),  we  stated,  "To  be  eligible  for 
a  quantity-based  adjustment,  the 
respondent  must  demonstrate  a  clear 
and  direct  correlation  between  price 
difference  and  quantities  sold  or  costs 
incurred."  In  a  court  case  involving 
Swedish  steel,  the  OT  affirmed  the 
Department's  practice  of  requiring  the 
requesting  party  to  quantify  the 
adjustment.  Sandvik  v.  United  States, 
679  F.  Supp.  12  (OT  1989)  ("The 
Department  properly  exercised  its 
discretion  in  determining  that  plaintifb 
do  not  qualify  for  a  quantity  discount 
adjustment  since  the  record  reflects  that 
there  is  a  lack  of  correlation  between  the 
price  and  quantity.")  See  also  NSKv. 
United  States  Slip  Op.  93-110  (June  17. 
1993).  Absent  any  information  on  the 
record  properly  quantifying  an 
adjustment  attributable  to  diffierences  in 
quantity,  we  cannot  make  a  quantity 
adjustment,  and  we  cannot  adopt  a  per 
se  rule  to  account  for  quantity 
differences,  such  as  the  ten-percent  test 
proposed  by  INA. 

With  regard  to  INA's  suggestion  that 
the  Department  use  CV  to  match  sales 
of  differing  quantities,  section  773(a)  of 
the  Tariff  Act.  administrative  practice, 
and  judicial  precedent  require  us  to 
exhaust  all  sales  of  such  or  similar 
merchandise  before  resorting  to 
constructed  value  for  price 
comparisons.  The  feet  that  a  home 
market  sale  may  be  of  a  different 
quantity  than  a  U.S.  sale  does  not 
outweigh  the  importance  of  relying  on 
actual  sale  price  rather  than  constructed 
value. 
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Comment  13:  Toningtoa  aigues  Uuit 
th«  DspMtiMnt  iboiild  pkm  the  bunko 
on  Koyo,  at  tba  p«ty  with  aooaM  to  the 
neceeiiy  infonnatton.  to  aitri>lith  that 
saias  to  affiliates  of  ito  U.S.  purchMan 
are  in  fKt  home  miriMt  aalas  and  era 
not  daetinad  far  another  market 
Torrington  notee  that  a  "tiny  portioa"  of 
nlei  handled  by  Koyo'i  Distributar 
Salei  Division  waa  treated  as  "export  ex 
Japui."  Therefore.  Toirii^ton  aiguee 
diet,  far  the  final  raaults.  the 
Depaitment  should  elimLaate  frtun  tha 
database  sales  handled  by  Koyo'a 
Distributor  Sales  Divisioa. 

Koyo  maintains  that  it  properly 
reported  iU  sales  in  this  review,  and 
thet  Torrington  provides  no  evidence  to 
the  contrary.  Koyo  notes  that  the  'tiny 
portion"  of  sales  made  by  the 
Distributor  Sales  Division  which  were 
treated  as  "export  ex  Jtepan"  were 
a]rea<hr  exduded  from  the  home  market 
sales  databaae.  Koyo  asserts  that  since 
this  is  clearly  stated  in  its  November  19. 
1992  supplemental  reeponae.  there  is  no 
reason  to  exclude  any  salee  handled  by 
the  Distributar  Salaa  Dhriaion  for  the 
final  raaults. 

Department's  AKction:  We  egree  with 
Torrington  that  tha  burden  is  on 
respmident  to  report  properly  its  home 
market  sales.  However,  review  of  Koyo's 
questionnaire  reaponses.  and 
verification  of  its  reported  home  market 
sales,  gave  no  indicetion  that  Koyo 
inapproimately  reported  export  sales  as 
home  market  sake.  Therefore,  we  have 
not  excluded  any  of  Koyo's  home 
market  salea  from  our  final  analysis. 

Comment  14:  Torrington  argues  that, 
due  to  the  Depaitment's  findings  at 
verification  that  Koyo  neglected  to 
report  CRB  sales  by  a  consolidated 
related  party,  the  Depaitment  should 
apply  a  BIA  rate  of  73.55  percent  to 
these  sales.  Additionally,  Torrington 
alleges  that  Koyo's  response  does  not 
demonstrate  that  it  accurately  and 
completely  compiled  and  reported  its 
sales  of  CRBs.  Torrington  notes  that 
Koyo  disagreed  with  the  Department's 
determination  to  include  CRBs  with 
length-to-diameter  ratios  of  between 
three  and  four  to  one,  and  arguee  that 
absent  record  evidence  that  Koyo's  sales 
listing  is  complete,  the  Department 
should  apply  the  highest  CRB  margin 
calculated  for  any  tranaaction  as  the  BIA 
rate. 

Koyo  arguea  that  the  Depaitment 
should  reject  Torringtoo's  argument  that 
a  BIA  rata  should  be  applied  to  Koyo's 
CRB  salaa.  Koyo  notaa  that  the 
umeportad  hoBM  maikat  CRB  sales  with 
length-to^iameter  ratioa  of  greeter  than 


three  to  one  made  by  ita  ralatad  party 
were  of  modela  that  ware  only  eimilar 
to  thoaa  modob  sold  la  tha  United 
Stataa.  Koyo  aiguea  that  bacaoao  all 
salea  of  CKBaaoM  in  tha  United  Slalaa 
with  langth-to<liamatar  ratioa  of 
between  three  and  four  to  one  ■tatrthad 
identical  merdiandiae  sold  in  the  home 
maiket,  there  was  no  effect  on  Koyo's 
margin  calculation  resulting  from  tha 
omission  of  thaso  salaa.  Koyo  lUeaaes 
thet  its  fuhire  to  report  all  CRB  salaa 
waa  the  raeuh  of  an  oversight  and  had 
nothing  to  do  with  Koyo's loiMstanding 
position  that  these  CRB  moddb  should 
be  considered  non-soc^  merchaadiaa. 
Finally.  Koyo  notes  that  the  Department 
found  no  other  errors  in  the 
completeness  of  its  salaa  databaae. 

Dppa/tmerrt's  Position:  We  disagree 
with  Twrington's  argument  that  BIA 
should  be  applied  to  Koyo's  CRB  sales. 
Verification  of  Koyo's  home  market 
questionnaire  response  revealed  that, 
except  for  a  small  amount  of  CRBs  sold 
by  a  consolidated  related  party,  Koyo 
reported  all  sales  of  CRBs  in  the  home 
market.  While  respondents  are 
responsible  for  reporting  all  sales 
requested  by  the  Department,  we 
recognize  that  the  emount  of  unreported 
sales  does  not  constitute  a  significant 
omission  in  Koyo's  home  market 
database.  Furthermore,  despite  the  fact 
that  the  imreported  CRB  models  have 
been  placed  on  the  record,  Torrington 
has  not  presented  evidence  to  indicate 
that  Koyo's  claim  that  the  unreported 
salea  would  not  be  uaed  in  our  margin 
calculations  is  inaccurate. 

Comment  15:  Tcnrington  argues  that 
the  Department  should  exclude  sales  to 
several  of  Nechi's  home  market 
customers,  who  requested  JBI 
inspections  for  their  purchases.  fitMn  the 
home  market  listing  because  there  is  no 
aaaurance  that  these  sales  were  not 
exported.  Torrington  bases  this 
allegation  cm  the  feet  that  Nachi  had 
knowledge  that  one  sale  to  one  customer 
was  destined  for  export.  Nechi  ccmtends 
that  there  was  no  way  for  it  to  know  for 
certain  whether  bearings  (including  JBI- 
inspected  bearings)  sold  to  customers 
would  be  exported.  However.  Nachi 
noted  one  sale  to  a  single  customer  that 
it  knew  would  be  exported. 

Department's  Position:  We  agree  with 
Torrington  that  when  the  seller  baa 
knowledge  that  a  sale  is  going  to  be 
exported,  it  is  not  considered  a  home 
market  sale,  and  therefore,  should  not 
be  included  in  the  home  maiket  salee 
listing.  For  the  final  results,  we  have 
excluded  all  salea  to  the  single  customer 
to  whom  Nachi  aold  merchandise  that 
Nachi  knew  would  be  exported.  We 
retained  salaa  to  the  other  customers 
that  requested  JBI  inspections,  bacansa 


there  was  no  evidence  to  suggest  diat 
Nachi  waa  aware  that  theaa  sales  wera 
dastiiiad  far  axport. 

Comment  18:  Tortinglon  arguea  that 
NKffi/Pahnec  Thai's  "route  B"  and 
banded  naarehouaa  salea  are  third 
countiy  aalae.  Specifically,  Torringtim 
stataa  mat  mercnandiae  aold  throii^ 
"route  B"  is  exempt  from  home  market 
taxas,  raoeivea  export  subsidies,  is 
physically  exported  from  Thailand,  and 
la  sold  to  the  first  unrelated  party 
outside  of  Thailand.  Similarly, 
Torrington  allegea  that  becauae  bonded 
warahouaea  in  Thailand  are  typically 
uaed  for  exportation,  ttie  Depertment 
must  presume  that  merdiandiae  sold 
through  bonded  war^ouaes  is  not 
destinisd  for  consumption  in  Thailand. 
Torrington  notes  that  NMB/Pehnec  Thai 
has  not  distinguished  the  sales  at  issue 
in  this  review  from  those  Uiat  the 
Department  treeted  as  third  coimtry 
sales  in  the  less-than-feir-value 
investigetion. 

Ahemetively.  Torrington  argues  that 
the  salee  in  question  are  not  within  the 
ordinary  course  of  trede.  According  to 
Toirington.  NMB/Pahnec  Thai  makes 
"route  B"  salee  and  bonded  warehouso 
salea  to  avoid  limitatione  on  domestic 
sales  impoaed  by  the  Tliai  government 
Because  NMB/Pelmec  makes  these  sales 
under  unusual  conditions,  and  does  not 
have  to  pay  certain  taxes,  Torrington 
concludes  that  the  Department  should 
exclude  these  salea  from  its  analysis  for 
theae  final  results. 

In  rebuttal,  NMB/Pelmec  Thai  states 
that,  in  aocordanoe  with  Depeitmoit 

Ereoedent,  it  reported  "route  B"  and 
onded  warehouae  sales  to  unrelated 
partiea  as  home  market  sales.  According 
to  NMB/Pelmec  Thai,  the  "route  B" 
sales  examined  during  the  inveatigation 
were  sales  in  which  the  first  unrelated 
party  vras  located  in  Singapore,  while 
thoae  at  issue  in  this  review  were  salea 
in  which  the  first  unrelated  party  was 
located  in  Thailand.  NMB/Pehnec  Thai 
further  states  that  although  the  material 
inputo  used  to  produce  the  bearings  sold 
through  "route  B"  and  bonded 
warehouaes  are  exempt  from  certain 
import  duties,  the  "route  B"  and  bonded 
warahouae  sales  themselves  are  made  in 
the  normal  courae  of  business,  are  in 
accordance  with  Thai  law,  and  are 
subject  to  regular  taxes  and  import 
duties.  Because  the  sales  in  question  are 
within  the  ordinary  course  of  NMB/ 
Pelmec  Thai's  business,  and  becauae  the 
Department  has  accepted  such  sales  as 
home  market  salee  in  prior  reviews, 
NMBA>elmec  urges  the  Department  to 
reject  Tmrington's  daim. 

Department's  Position:  We  ^ree  with 
NMB/Pelmec  Thai,  b  previoua  reviews, 
we  havo  accepted  bonded  warehouae 
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sales  to  unrelated  parties  and  "route  B" 
sales  in  which  the  first  unrelated 

Euichaaar  is  located  in  Thailand  as 
ome  market  sales.  NMB/Pelmec  Thai 
has  reported  its  bonded  warehouse  and 
"route  B"  sales  in  the  same  manner  as 
in  previous  reviews,  and  Torrington  has 
provided  no  evidence  to  distinguish  the 
sales  at  issue  in  this  review  from  those 
that  we  accepted  as  home  marl^et  sales 
in  previous  reviews.  As  a  result,  we 
have  treated  NMB/Pelmec  Thai's 
Ixmded  warehouse  and  "route  B"  sales 
as  home  market  sales  for  these  final 
results.  See  AFBs  n  57  FR  at  28422. 

Cojiunenf  17:  Tcnrington  maintains 
that  NMB/Pehnec  Thai's  U.S.  dollar- 
denominated  home  market  sales  and 
sales  to  Thai  affiliates  of  U.S.  companies 
are  not  home  mariwt  sales.  According  to 
Torrington.  the  circumstances 
surrounding  these  sales  suggest  that  the 
merchandise  sold  mav  not  be  destined 
for  consxunption  in  Thailand.  Under 
these  circumstances,  Toirinston  asserts 
that  NMB/Pehnec  Thai  has  biled  to 
satis^  its  burden  of  proof  that  the 
merchandise  was  destined  for 
consumption  in  Thailand.  Therefore, 
Torrington  requests  that,  for  the  final 
results,  the  Department  eliminate  U.S. 
dollar-denominated  sales  from  NMB/ 
Pelmec's  home  market  sales  database, 
and  treat  sales  to  Thai  affiliates  of  U.S. 
companies  as  U.S.  sales. 

NMB/Pehnec  Thai  responds  that  the 
Department  excludes  such  sales  as  those 
at  issue  only  when  the  Department 
determines  that  the  manuncturer  had 
reason  to  know  or  wras  informed  in 
advance  of  the  ultimate  destination  of 
the  merchandise.  NMB/Pelmec  Thai 
explains  that  it  detennined  that  U.S. 
dollar-denominated  sales  and  sales  to 
Thai  affiliates  of  U.S.  companies 
consisted  of  merchandise  destined  for 
consumption  in  Thailand  if  there  was 
nothing  in  the  purchase  order  or  other 
sales  documentation  suggesting  that  the 
merchandise  would  be  re-exported.  In 
the  absence  of  such  evidence,  NMB/ 
Pelmec  Thai  concludes  that  the  sales  at 
issue  are  propwly  classified  as  home 
market  sales. 

Department's  Position:  We  agree  with 
NMB/Pehnec  We  would  find  sales  such 
as  those  at  issue  here  not  to  be  home 
market  sales  only  if  the  manufacturer 
was  informed  in  advance,  or  had  reason 
to  know,  of  the  ultimate  destination  of 
the  merchandise,  such  as  a  result  of 
special  markings,  market-specific 
specifications,  or  shipping  instructions. 
In  this  review,  there  is  no  evidence  in 
the  record  to  suggest  that  NMB/Pehnec 
Thai  had  reason  to  know  that  U.S. 
dollar-denominated  sales  or  salec  to 
Thai  affiliates  of  U.S.  companies 
consisted  of  merdiandise  destined  for 


the  United  States.  Therefore,  we  have 
treated  such  sales  as  home  mariut  sales 
for  these  final  results.  See  AFBs  II,  57 
FR  at  28423. 

Contment  IB:  Torrington  argues  that 
the  Department  should  reconsider  using 
NSK'shome  market  sales  database. 
Citing  the  Department's  verification 
report.  Torrington  argues  that  the 
Department  found  deficiencies  in  one- 
third  of  the  sales  examined.  Torrington 
asserts  that  the  frequency  of  the 
discrepancies  in  the  small  sample 
database  used  for  verification  is 
significant,  and  that  the  Department 
should,  at  the  very  least,  ensure  that  it 
deletes  all  negative  entries  and  other 
anomalies  from  NSK's  home  market 
sales  database. 

NSK  responds  that  the  Department 
found  that  the  transactions  in  question 
were  not  sales.  The  Department 
deUberately  preselected  from  the  home 
maricet  sales  database  certain  anomalous 
observations  for  verification.  NSK  notes 
that  the  Department  was  able  to  trace  all 
relevant  data  for  the  remaining  sales 
examined  at  verification,  and  was 
satisfied  that  NSK  had  accurately  and 
completely  reported  its  home  market 
sales.  Therefore,  NSK  urges  the 
Department  to  reject  Torrington 's 
request  to  reconsider  the  use  of  NSK's 
home  market  sales  database. 

Department's  Position:  We  agree  with 
NSK.  At  verification,  we  recei^^  from 
NSK  sufficient  explanations  regarding 
the  apparent  anomalous  sales  that  we 
had  selected  for  verification.  For 
example,  some  of  the  transactions 
involved  returned  merchandise  or 
cancelled  sales.  Further,  NSK  correctly 
states  that  we  were  able  to  verify  the 
accuracy  and  completeness  of  its  home 
marieet  sales  database.  Because  we  were 
able  to  reconcile  NSK's  accounting 
records  to  its  audited  financial 
statements,  and  were  able  to  determine 
that  there  were  no  systematic  flaws  in 
NSK's  reporting  of  home  market  sales, 
we  conclude  that  it  is  appropriate  to 
base  our  analysis  on  NSK's  home  market 
sales  database.  We  note,  however,  that 
we  have  excluded  physical  returns  of 
meichandise  from  our  analysis,  as 
requested  by  Torrington. 

E.  Sampling  Factor 

Comment  19:  Various  parties  argue 
that  the  margin  program  incorrectly 
multipUes  the  calculated  total  of  sample 
sales  by  a  factor  of  8.69.  Because  the 
actual  number  of  sampled  days  is  40, 
not  42.  and  because  1992  is  a  leap  year, 
the  correct  factor  is  9.15.  For  purposes 
of  calculating  the  final  results,  therefore, 
the  Department  should  apply  the  factor 
of  9.15  to  all  sampled  ESP  sales. 


Department's  Position:  We  agree.  For 
the  final  detenninati(m,  we  have 
changed  the  weighing  factor  from  8.69 
to  9.15. 

F.  Date  of  Sale 

Comment  20:  Torrington  argues  that 
NPBS  has  not  reported  date  of  sale 
accurately.  While  the  terms  of  sale  are 
set  when  an  order  is  received  by 
telephone.  NPBS  has  reported  as  the 
date  of  sale  the  shipment  date,  which  is 
also  the  invoice  date.  Torrington 
contends  that  it  is  unreasonu)Ie  to 
assume  that  NPBS  (1)  does  not  record 
the  price  and  quantity  terms  when 
taking  ordera  over  the  telephone,  and  (2) 
does  not  require  some  action,  such  w 
the  issuance  of  a  production  order, 
within  a  set  number  of  days  of  the 
telephone  order  date.  Torrington  asseits 
that  NPBS  ignored  the  Department's 
instructitHis  with  regard  to  reporting 
date  of  sale.  Torrington  argues  that  even 
if  NPBS  did  not  record  the  accurate  date 
of  sale  for  its  own  records,  NPBS 
nonetheless  should  have  known  that  the 
Department  would  require  such 
information  and  therefore  should  have 
recorded  it. 

Emerson  contests  Torrington 's 
assertion  that  NPBS  should  maintain  its 
data  regarding  date  of  sale  in  the 
manner  which  Torrington  deems 
appropriate.  Emerscm  argues  that  NPBS 
established  during  verification  that  the 
date  of  sale  was  the  invoice  date,  and 
that  the  Deoartment  verified  the 
accura^  of  NPBS's  data. 

NPBS  asserto  that  it  fully  complied 
with  the  Department's  instructions  in 
reporting  date  of  sale.  NPBS  argues  that 
in  using  the  invoice  date  as  the  date  of 
sale,  NPBS  is  able  to  verify  the  accuracy 
of  its  sales  date  by  tracing  this  date  into 
its  accounting  rerards.  NPBS  concludes 
that  the  notes  referred  to  by  Torrington 
are  insufficient  for  documenting  date  of 
sale  because  they  are  not  an  accotmting 
record  and  are  not  kept  by  NPBS.  The 
notes  merely  refer  to  specific  prices  and 
quantities  taken  over  the  telephone. 

Department's  Position:  We  disagree 
with  Torrington.  NPBS's  date  of  sale 
methodology  provides  an  accurate, 
reasonable,  verifiable,  and  consistent 
method  for  determining  date  of  sale. 
Furthermore,  we  cannot  require  that 
NPBS  keep  its  records  in  a  manner 
suited  to  the  needs  of  an  antidumping 
response.  Rather  we  must  examine 
submitted  data  and  determine  whether 
it  is  reasonable  in  Ught  of  a  company's 
standard  record-keeping  and  the 
alternatives  available  to  it.  In  this  case. 
we  determined  at  verification  that 
NPBS's  date  of  sale  (invoice  datej  is 
accurate  because  price  and  quantity  are 
set  on  that  date. 
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Conuneat  21:  Nacfai  ugam  that  the 
Dapartmant  mada  an  anor  in  using  tha 
ahipnant  date  instaad  of  the  sale  date  as 
the  data  of  sale  ha  U.S.  sales  in  tha 
preliminary  results  and  that  tha 
Departmoit  should  conect  this  error  for 
thsae  final  rasuhs. 

DepartWKit'B  Poaition:  We  agree  with 
Nadii  and  have  conactad  tUs  amir  for 
the  final  results.  j 

G.FTZ  Sales 

Comment  22:  Torrington  suggests  that 
the  Department  rscoosider  whether  PAG 
mada  any  U.S.  sales  of  Italian-  or 
German-origin  bearings  from  foreign 
trade  zones  (FTZ&)  during  the  FOR. 
Torrington  aotea  that  FAG 
Interamahcana,  a  German  oorporetion 
operating  in  the  Miami  Foreign  Trade 
Zone  and  wholly  owned  by  FAG 
Germanv.  sells  bearings  to  FAG-US  to 
"fill  liuj  amarganqr  supply  needs,"  snd 
speculates  that,  therefore.  Italian-  and 
Carman-origin  bearings  may  have 
entered  the  United  States  through  the 
F7Z  diiring  the  FOR.  Toiringtoo 
requests  that  the  DepartmoU  conduct  a 
verification  to  determine  whether  or  not 
such  sales  have  occurred.  Abesnt 
verification,  Tonington  argues  that  the 
Dspaitmant  should  dataimine  that  FAG- 
Italy's  and  FAG-Garmany's  U.S.  sales 
rasponses  are  deficient  and  apply  BIA. 

FAG  aamlains  in  rebirttal  that  "it  is 
possible  that  FAG  Interamaticana  sold 
FAG-IUly  land  FAG<:armany]  bearings 
during  tha  FOR— but  not  to  unmUt^wi 
customen  in  the  U.S."  FAG  dtes  its 
Novambw  20. 1902  snd  November  24. 
1992  supplemental  raspoDses  to  the 
Department's  questioonaire  in  which  it 
stataa.  "With  the  axo^on  of  those  rare 
instances  when  FAG  Interamericana 
may  sell  to  FAG-US.  a  related  company, 
to  fill  the  letter's  emergency  supply 
needs.  FAG  Interameiicana  neithv  sells 
in  the  United  States  nor  imports 
bearings  into  the  Customs  territory  of 
the  United  States  *  •  "FAG 
Interamericana  made  no  sales  during  the 
FOR  of  scope  product  to  unrelated 
customers  in  the  United  States." 

Department's  Response:  We  agree 
with  FAG.  Because  FAG  Interamericana 
mada  sales  only  to  FAG-US  snd  not  to 
xmrelated  customers,  any  subsequent 
sale  by  FAG-US  of  Italian-  or  German- 
origin  beerings  would  have  been 
reported  in  FAG-ltaly's  snd  FAG- 
Cermany's  U.S.  sales  databwas  and 
captured  by  oui  analysis.  Thus, 
Torrington 's  speculation  is  insufficient 
grounds  for  resrating  to  BIA.  Therefore, 
we  have  no  basis  for  ^^ofr)\Miing  that  the 
FAG  responses  are  deficient  with  regard 
to  the  reporting  of  FTZ  saka. 

CooHnent  23:  Torringtan  contends 
that  the  Department  should  n)ect  NMB/ 


Fefanec  Thai's  and  NMB/Pehnec 
Singapore's  claims  that  merchandise 
imparted  into  U.S.  foreign  trade  noes 
was  reexported  to  third  couDtriea. 
Aooording  to  Torrington.  raqMndants 
provided  no  evidence  to  support  their 
claim  that  moat  marchandiae  entering 
FTZs  did  not  enter  U.S.  customs 
territory  prior  to  re-exportation. 
Torrington  further  aaserts  thrt 
rsqKindwits  foiled  to  prove  that  certain 
mOTchandiae  that  did  enter  U.S.  customs 
territory  through  FTZs  was  actually  re- 
exported. As  s  result.  Torringtan 
concludes  that  the  Department  should 
assume  that  all  bearings  that  NMB/ 
Fehnac  Thai  and  NMB/Pehnec 
Singapore  entered  into  U.S.  FTZs  were 
consimied  in  the  United  States  and 
should  be  assigned  s  3IA  rate  for  theae 
final  results. 

NMB/Fehnec  Thai  and  NMB/Pehnec 
Singapore  respond  to  Toiringtan's 
srguments  by  citing  s  ruling!^  the  CTT. 
Torrington  v.  United  States  Slip.  Op. 
93-44.  (March  29, 1993).  that  a  sale  of 
merchandise  in  the  United  States,  rather 
than  merely  entry  into  U.S.  customs 
territory,  is  required  befem  tha 
merchandise  can  be  subject  to  the 
assessment  of  antidumping  duties. 
Respondents  assert  that  they  provided 
information  demonstrating  that  tlMy  re- 
exported most  merchandise  entered  into 
U.S.  FTZs  without  entering  the 
merchandise  into  U.S.  customs  territory. 
Respondents  further  assert  that  they  re- 
exported the  small  quantity  of  other 
merchandise  that  actually  entered  U.S. 
customs  territory  throu^  FTZs. 
Therefore,  NMB/Felmec  Thai  and  NMB/ 
Felmec  Singapore  conclude  that  the 
spplication  of  BIA  to  merchandise 
entered  into  U.S.  FTZs  is  unwarranted. 
Department's  Position:  We  agree  with 
respondents.  NMB/Felmec  Thai  and 
NMB/Felmec  Singapore  provided 
evidence  indicating  that  certain 
merchandise  imported  into  U.S.  FTZs 
was  re-exported  without  entering  the 
customs  tnritory  of  the  United  States. 
Also,  since  those  bearings  that  entered 
the  customs  territory  of  the  United 
States  were  also  re-exported  prior  to  sale 
to  an  unrelated  customer,  and  because 
Torrington  provided  no  eividence  to  the 
contrary,  we  conclude  that  the 
merchandise  at  issue  was  not  sold  to 
unrelated  parties  in  the  United  States. 
Moreover,  respondents'  reporting  of 
these  sales  is  consistent  with  the 
manner  in  which  they  reported  such 
sales  in  previous  reviews,  in  which  we 
determined  that  the  merchandise  was 
not  consumed  in  the  United  States.  See 
AFBs  n.  57  FR  at  28424.  Therefore,  we 
determine  that  merchandise  that 
respandmU  imported  into  U.S.  FTZs  is 
not  subject  to  theee  reviews,  and, 


tharefcro.  that  the  application  of  BIA  to 
theae  sales  is  unwarranted. 

H.  Home  Market  Viability 

Comment  24:  Torrington  argues  that 
the  Department  should  not  determine 
home  market  viabibty  for  NMB/Pahnsc 
lliai  and  NMB/Felmec  Singapore  on  the 
basis  of  the  quantities  of  bearings  sold 
in  tha  home  and  third  country  markets. 
According  to  Torringtcm,  quantity  is  an 
inappropriate  measure  of  viability, 
bacauae  Dearings  may  vary  considersbly 
by  siza.  Torrington  also  notes  that  NMB/ 
Pehnec  Thai  supports  the  use  of  %re^t 
to  determine  home  maiket  viability. 
Given  the  inhwent  unreliability  of 
quantity  as  a  measure  of  home  mvket 
viability  Torrington  argues  that  the 
Department  should  determine  that 
NMB/Pehnec  Thai's  and  NMB/Pehnec 
Singapore's  home  markete  are  not 
viable,  and  resort  to  BIA  to  calculate  the 
dumping  margins  far  these  firms. 

NMB/Pehnec  Thai  and  NMB/Pehnec 
Singapore  respond  tiiat  the  Department 
has  rejected  Torrington 's  arguments 
regarding  the  use  of  weight  to  determine 
home  mtfkat  viabiUty  in  the  previous 
sdministrative  revi««vs  of  these  onkrs. 
Req>ondents  further  argue  that, 
pursuant  to  tha  Department's 
instructions  regarong  data  on  home 
market  viabitity.  they  did  not  provide 
data  on  the  weight  of  bearings  sold 
because  they  were  able  to  determine 
that  the  home  market  was  viable  on  tha 
basis  of  sales  quantities.  Therefore. 
NMB/Pehnec  Thai  and  NMB/Pehnec 
Singapore  argue  that  the  Departmoit 
should  accept  the  reported  home  market 
viability  data. 

Deptutment's  Poeition:  We  agree  with 
NMB/Pehnec  Thai  and  NMB/Pehnec 
Singapore.  Torrington  has  provided  no 
evidmce  that  weight  is  a  better 
indicetor  of  commercial  activity  in  a 
particular  market  than  sales  quantity. 
Further,  NMB/Pehnec  Thai  and  NMB/ 
Felmec  Singapore  did  not  report  data  on 
bearing  weight  because,  in  acoordanoe 
with  the  instructions  contained  in  our 
original  and  supplemental 
questionnaires,  ihey  were  able  to 
determine  that  the  home  market  was 
viable  on  the  basis  of  sales  quantities. 
Because  NMB/Fehnec  Thai  and  NMB/ 
Fehnec  Singapore  corapUed  fully  «vith 
our  instructions,  and  because  we  find 
no  basis  for  believing  that  bearing 
weight  provides  a  better  indication  of 
market  activity  than  sales  quantity,  we 
have  accepted  the  viability  data  that 
respondents  reported  in  these  reviews. 
Comment  25:  Torrington  aigues  that 
the  Department  should  reject  NMB/ 
Felmec  Thai's  and  fOylB/Pelmec 
Singapore's  home  market  viability 
calcutetions  because  they  are  based  on 
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incomplete  data.  According  to 
Torrington.  NMB/P*lmec  Thai  and 
NMB/Pelmec  Singapore  unilatarelly 
excluded  sales  ol  parts  to  related  parties 
in  both  their  home  and  third  country 
martlets  based  on  the  erroneous  premise 
that  reporting  such  sales  of  parts  wotild 
result  in  "double-counting"  because 
these  parts  are  used  by  rakted  parties  in 
the  production  of  finished  bearings. 
Torrington  rejects  respcmdmts' 
assertion  on  the  grounds  that  the 
quantity  of  parts  sold  to  related  parties 
nr  exceeds  the  amount  of  parts  required 
to  produce  the  Quantity  of  oearings  sold 
by  respondent  during  ihs  review  period. 
Torrington  further  argues  that  sales  (^ 
parts  to  related  parties  in  third  countries 
would  not  be  double-counted  because 
the  finished  bearings  produced  would 
not  appear  in  the  viability  calculation 
for  either  Thailand  or  Singapore. 
Because  NMB/Pehnec  Thai  and  NMB/ 
Pelmec  Singapore  declined  to  report  the 
required  data.  Torrington  requests  that 
the  Department  resort  to  BIA  in 
determining  the  dumping  margins  for 
these  firms. 

NMB/Pelmec  Thai  and  NMB/Pefanec 
Singapore  respond  that  the  quantity  of 
parts  sold  to  related  parties  wrill  not 
correspond  exactly  to  production 
quantities  because  the  related  parties  in 
question  purchased  parts  for  inventory. 
Respondents  further  aroiie  that  double- 
counting  will  occur  if  the  Oepaitroent 
includes  in  its  viability  analysis  for  one 
coimtry  sales  of  parts  to  related  parties 
in  third  countriee,  and  then  includes 
finished  bearings  prodticed  with  those 
parU  in  the  viability  analysis  for  Uie 
third  country.  Accordingly,  NMB/ 
i*efanac  Thai  and  NMB/Pelmec 
Singapora  conchida  that  the  Department 
should  not  include  sales  of  parts  to 
related  parties  in  its  analysis. 

Depcutment'M  PothkM:  We  i^ree  in 
part  with  NMB/Pdmec  Thai  and  IWSBI 
Pelmec  Singapore.  Raqxmdents 
jmnridad  data  on  salea  of  parts  to  related 
parties  in  both  the  hone  aiad  third 
country  markets  in  response  to  our 
supplemeotal  qoestionnaires. 
Resp<B)dents  corracUy  argue  that 
double-counting  would  occur  if.  when 
deeling  with  consolidatad  entities  as  we 
are  in  this  instance,  we  included  in  our 
viability  calculations  both  home  market 
sales  of  parts  to  rriated  parties  and 
finished  hwsrings  sold  by  those  parties 
in  the  home  market  We  also  agree  with 
respondents'  assertion  that  the  number 
of  parts  purrhased  by  manufacturers 
will  not  necessarily  correspond  exactiy 
with  the  number  of  parts  required  to 
produce  the  reported  quantity  of 
bearings  sold  because  manufscturars 
may  purdiase  parts  Car  inventon.  We 
disagree,  however,  with  respondents' 


reesoning  regarding  sales  of  parts  to 
related  parties  in  third  countries.  Absent 
evidence  to  the  contrary,  we  believe  that 
the  country  of  origin  of  the  parts  in 
question  (tiffisrs  firam  the  country  of 
wigin  of  the  finished  bearings  produced 
from  those  perts.  Thus,  the  parts  and  the 
bearings  produced  from  them  caimot  be 
considered  to  be  the  same  merchandise, 
and,  therefore,  csmot  be  double- 
counted  if  considered  separatriy  in 
separate  antidumping  cases.  Based  on 
these  conclusions,  we  excluded  home 
market  sales  of  parts  to  related  parties, 
and  included  third  country  sales  of 
parts  to  related  parties,  in  our  viability 
analyses  for  Thailand  and  Singapore.  In 
both  cases,  we  determined  that  the 
home  market  was  viable,  and,  therefore, 
did  not  find  the  use  of  BIA  to  be 
warranted  for  these  final  results. 

I.  Correction  of  Preliminary  Results 

Comment  26:  NSK  claims  that  it  is 
unable  to  commmit  adequately  on  the 
preliminary  results  because  the 
computer  program  used  to  cakulate  the 
preliminary  dumping  margins  contains 
significant  clerical  errors.  NSK  is  also 
concerned  that  certain  other  errors  may 
not  be  revealed  until  the  errors  at  issue 
are  corrected.  Therefore,  NSK  requests 
that  the  Department  either  re-cakulate 
NSK's  preliminary  dumping  margins,  or 
issue  draft  computer  programs  in 
advance  of  the  final  results.  Torrington 
concxtfs  with  NSK's  request. 

Department's  Position:  We  agree  with 
NSK  and  Torrington  that  the  computer 
program  used  to  calculate  the 
preliminary  dumping  margin  contains 
clerical  errore.  We  believe,  however, 
that  the  preliminary  computer  program 
provides  an  adequate  basis  for  the 
partiee  to  comment  on  the  manner  in 
which  we  calculated  USP.  home  market 
price,  OOP,  and  CV.  In  this  context,  we 
note  that  both  Torrington  and  NSK  were 
able  to  submit  numerous  comments  on 
our  treatment  of  various  expenses,  and 
on  our  calculations  of  OCX*  and  CV. 
Moreover,  the  reisstianoe  of  the 
preliminary  results,  or  the  issuance  of  a 
draft  program  in  advance  of  the  final 
results,  would  hinder  our  ability  to 
complete  these  reviews  in  a  timely 
manner.  Because  the  computer  program 
used  for  the  preliminary  analysis 
provides  an  adequate  besis  for 
comment,  and  because  we  must 
complete  these  reviews  in  a  timely 
manner,  we  have  not  reissiied  our 
preliminary  results,  or  issued  a  draft 
computer  program  for  these  final 
results. 


J.  Cylindrical  Roller  Bearing  Scope 
RuUng 

Comment  27:  NTN  and  PAG  argue 
that  the  D^>artnient  improperly 
included  roller  bearings  with  a  roller 
length  to  diameter  ratio  between  3:1  and 
4:1  in  their  cylindrical  roller  bearing 
margin  calculations.  Both  partiee  argue 
that  the  Department's  scope 
determination  on  this  matter,  made  ia 
response  to  a  scope  ruling  request 
submitted  by  PAG  concernins  certain 
crankshaft  aind  engine  main  sdaft  pikil 
bearings,  was raaMon  December  23, 
1991,  which  is  eight  months  into  the 
third  review  period.  Furthermore,  both 
parties  argue  that  the  Department  did 
not  formally  notify  respondents  that  the 
rationale  underlying  FAG's  specific 
scqM  request  was  to  be  applied 
universally  to  distinguish  between 
needle  roller  bearings  and  cylindrical 
roller  bearings.  Respondents  conclude 
that  there  is  a  clear  inequity  involved  in 
applying  this  ruling  retroactively. 

Torrington  argues  that  respondents 
had  reeson  to  be  aware  that  roller 
bearings  with  ratios  less  than  4:1  migbt 
be  encompassed  by  the  outstanding 
ordan  and  that  they  assumed  the  risk 
when  they  failed  to  monitor  the  prices 
of  the  merchandise  in  question. 

Department's  Position:  The  scope 
ruling  described  above  was  not  a  change 
in  the  scope  of  the  merchandise  covered 
by  the  ordere  in  question,  but  a 
Clarification  of  what  merchandise  was 
alreedy  covered  by  the  existiiM  order. 
We  included  a  list  of  scope  rulings  in 
our  questionnaire.  Respondents  have  a 
responsibility  to  keep  abreast  of  all 
scope  rulings  that  are  made  on  specific 
products,  and  they  should  be  aware  thai 
common  principles  may  apply 
universally. 

K.  Importer  of  Record 

Comment  28:  Nachi  contMids  that  the 
Department  erred  in  the  preliminary 
results  by  assuming  that  the  importer 
and  the  customer  are  the  same  nw  all  of 
Nachi 's  purchase  price  sales.  Nachi 
states  that  in  reality,  its  U.S.  affiliates 
are  the  importera  of  record.  Nachi 
concludes  that,  as  a  result,  the 
Department  needlessly  calculated 
separate  preliminary  assessment  rates. 

Torrington  challenges  Nachi 's 
assertion  that  it  is  the  importer  for  all  of 
its  purchase  price  sales,  on  the  srounds 
that  the  merdiandise  is  shipped  directfy 
to  the  U.S.  customer. 

Deportment's  PosOion:  We  sgree  with 
respondent.  Nechi's  response  indicates 
that,  despite  the  fsct  thet  the 
merchandise  is  shipped  direcUy  to 
Nachis  U.S.  custonMn.  Nachi  is  the 
importer  of  record  for  all  of  its  purchase 
price  sales. 
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BacniM  then  ii  no  «vid«nc»  on 
TBCord  to  fuggett  that  Nachi  is  not  the 
importer  of  record  for  its  purchase  price 
sales,  vn  have  changed  the  final  results 
to  reflect  this  correction.      . 

L  Pre-Final  Reviews 

Coaunent  29:  A  number  of 
respondents  have  requested  that  the 
Department  follow  the  procedure  used 
in  the  first  AFB  reviews  and  release 
computw  programs  and  printouts  prior 
to  issuance  of  the  final  rMults  fat  tnese 
reviews.  This  would  permit  interested 
parties  to  comment  on  any  derical  or 
programming  errors  and  would  promote 
accurate  final  results  and  reduce  the 
potential  for  unnecessary  litigation. 

Department's  Position:  Ba&dd  cm  our 
overall  evaluation  of  the  quality  of  our 
computer  runs,  the  nature  of  the 
comments  received  after  the  preliminary 
results,  and  the  nominal  changes 
between  the  preliminary  and  final 
results,  we  believe  the  extraordinaiy 
procedure  of  a  pre-final  release  of  the 
computer  program  and  printouts  is 
unneoessarv  for  these  reviews.  Also,  we 
must  complete  these  reviews  in  a  timely 
manner,  and  we  are  concerned  that  a 
pre-final  disclosure  may  jeopardize  our 
ability  to  do  so. 

(FR  Doc.  93-17461  Piled  7-23-93;  8:45  am] 
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Cartain  Portabi*  El«ctric  Typowritort 
From  Singapora;  Suapansion  of 
invaatigation  | 

AOENCY:  Import  Adbinistration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  Commerce 
has  decided  to  suspend  the 
antidumping  investigation  involving 
certain  portable  electric  typewritera 
from  Singapore.  The  basis  for  the 
suspension  is  an  agreement  by  the 
Singaporean  produoers/exporten, 
which  accoimt  for  substantially  all  of 
the  known  imports  of  these  products 
from  Singapora,  to  revise  their  prices  to 
eliminate  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value. 
EFFECTIVE  DATE:  July  26. 1993. 
FOR  RNTTHER  aiFORMA-nON  CONTACT: 
Steven  Freeing  or  Cherie  Rusnak.  Office 
of  Agreements  Compliance.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephcme:  (202)  482-3793. 
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•UPPLBIENTARY  MFORMATKM: 
CaMHistory 

Since  the  publication  of  our  notice 
announcing  the  resumption  of  this 
proceeding  (57  FR  60796.  December  22, 
1992),  the  following  events  have 
occurred: 

On  December  30. 1992,  the  United 
States  Court  of  Interaational  Trade 
("Crr')  in  SUp.  Op.  92-232  denied 
Smith  Corona's  Application  for  a  Stay 
Pending  Appeal.  On  January  8. 1993, 
petitioner  alleged  that  critiod 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise, 
within  the  meaning  of  section  733(e)  of 
the  Act.  On  January  12.  and  January  26, 
1993,  respondent  and  petitioner, 
respectively,  filed  submissions 
regarding  whether  the  petition  in  this 
proceeding  was  filed  "on  behalf  oP*  the 
relevant  U.S.  industry. 

Regarding  petitioner's  allegation  of 
critical  circumstances,  the  Department 
found  no  history  of  dumping  of  the 
subject  merchandise  and  no  reason  to 
believe  or  suspect  that  importera  of  this 
product  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  Eair 
value.  Therefore,  the  Department  did 
not  consider  whether  imp<»ts  had  been 
massive  and  determined  that  critical 
circumstances  did  not  exist  with  respect 
to  imports  of  the  subject  merchandise 
from  Singapora. 

The  Department  also  determined  that 
the  petitioner  is  a  U.S.  producer 
representing  a  substantial  share  of  the 
industry's  output  and,  therefore,  that  the 
petition  was  filed  on  behalf  of  the  U.S. 
industry.  In  its  preliminary 
determination,  the  Department  also 
determined  that  PETs  from  Singapore 
were  being,  or  were  likely  to  be.  sold  in 
the  United  States  at  less  than  fair  value. 
The  estimated  margin  was  16.02  percent 
(see  58  FR  7534.  February  8. 1993). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  consists  of  certain  portable 
electric  typewriters  (PETs)  from 
Singapore  which  are  defined  as 
machines  that  produce  letten  and 
charactera  in  sequence  directly  on  a 

Eiece  of  paper  or  other  media  from  a 
eyboard  input  and  meeting  the 
following  criteria:  (1)  Easily  portable, 
with  a  handle  and/or  carrying  case,  or 
similar  mechanism  to  facilitate  its 
portability:  (2)  electric,  regardless  of 
source  of  power;  (3)  comprised  of  a 
single,  integrated  unit;  (4)  having  a 
keyboard  embedded  in  the  chassis  or 
frame  of  the  machine;  (5)  having  a  built- 
in  printer,  (6)  having  a  platen  to 
accommodate  paper;  and  (7)  only 


accommodating  its  own  dedicated  or 
captive  soflwrare,  if  any. 

Baaed  on  petitioner's  request,  the 
Department  nas  decided  not  to  include 
all  types  of  PETs  which  were 
determined  to  be  within  the  scope  of  the 
antidumping  order  on  PETs  from  Japan 
in  the  Department's  final  scope  nUing 
signed  on  November  2, 1990  (see  55  FR 
47358,  November  13, 1990).  PETs  which 
meet  all  of  the  following  criteria  are 
excluded  from  the  scwpe  of  this 
investigation:  (1)  Seven  lines  or  more  of 
display;  (2)  more  than  32K  of  text 
memory;  (3)  the  ability  to  perform 
"block  move";  and  (4)  a  "search  and 
replace"  function.  A  machine  having 
some,  but  not  all.  of  these  four 
characteristics  is  included  within  the 
scope  of  the  investigation. 

The  PETs  subject  to  this  investigation 
are  currently  classifiable  under 
subheadings  8469.10.00  and  8469.21.00 
of  the  Harmonized  Tariff  Schedule 
("HTS").  (Note  that  personal  word 
processora  also  are  classifiable  \mder 
subheading  8469.10.00.)  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  November  1, 1990,  through 
April  30, 1991. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  We  have  determined  that  the 
agreement  will  eliminate  sales  of  this 
merchandise  to  the  United  States  at  less 
than  fair  value,  that  the  agreement  can 
be  monitored  effectively,  and  that  the 
agreement  is  in  the  public  interest.  We 
find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  section  734  of  the  Act  have  been  met. 
The  terms  and  conditions  of  the 
agreement,  signed  June  22. 1993,  are  set 
forth  in  Annex  1  to  this  notice. 

Purauant  to  section  734(f)(2)(A)  of  the 
Act.  effective  July  26. 1993.  the 
suspension  of  liquidation  of  all  entries 
entered  or  withdrawn  from  warehouse, 
for  consumption  of  PETs  from 
Singapore  as  directed  in  our  notice  of 
"Antidumping  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value,  Certain  Portable  Electric 
Typewritera  from  Singapore"  is  hereby 
terminated.  Any  cash  deposits  on 
entries  of  PETs  from  Singapore  pursuant 
to  that  suspension  of  liquidation  shall 
be  refunded  and  any  bonds  shall  be 
released. 
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The  Departmoit  intends  to  ooodnct 
an  administrative  review  within  twrelve 
months  of  the  nnivanary  date  of  the 
|Nd>Ucation  of  this  suspension 
agreement  as  provided  in  section  751  of 
the  Act 

Notwithstanding  the  suspension 
agreement,  the  Department  wrill 
continue  the  investigatiGn  if  we  receive 
such  a  request  in  accordance  with 
section  734(g)  of  the  Act  wdthin  20  days 
after  the  date  of  pidrfication  of  this 
notice.  This  notice  is  published 
pursuant  to  section  734(fUlKA)  of  the 
Act 

OMmL  June  25. 1993. 
)aasphA.Sp«lriBi, 

Acting  Asnttant  Sacntaryfor  import 
Adminktratiou. 


Note  SaapsHka  arUmMatiaa  Slid  RaArnd 

■  *^       t- 

Punuant  to  tiie  onlsn  of  the  Court  of 
Intenutknal  Tni9  entarsd  oo  Jan*  2S,  1993 
and  July  12, 1993,  the  Depntnwnt  will  not. 
until  pennittad  to  do  ao  Iqr  tba  Court.  Instruct 
Custcxnt  to:  (a)  Uquidala  aalrias  of  portabla 
electric  typewritszs  from  Singapon  whkh 
are  or  have  been  the  sut^ect  of  administrative 
proceeding!  retuhing  in  Pr^iminary 
D&tamination  ofSeSat  at  leu  Than  Fair 
Value:  Certain  Portobfe  Electric  TypewrUen 
from  Singapore.  58  FR  7534  (Feb.  S.  1903); 
or  (b)  rsAind  any  cash  deposit  or  ralease  any 
bond  or  other  security  oaUaded  pwsoaat  to 
19  U.S.C  1673b(dX2). 

Dated:  July  20, 1993. 

jeeayh  A.  Spelriai, 

Acting  AeeietantSeaeHay  for  Import 
Administratitm. 


Portable  Electric  lypowrilan  from 
Siagapora 

Under  section  734  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.a  ie73c)  r*the  Act"), 
and  19  CFR  353.18.  the  \3S.  Department  of 
Conmeioe  ("the  Department")  and  the 
•ignatoiy  ptoducefs/exporten  of  portable 
electric  typewriten  fraa  Singapon  enter  into 
this  suspenaioo  agteement  ("the 
Agnement").  On  the  basis  of  this  nispenslon 
agreement,  the  Department  shall  euspead  ito 
antidumping  investigatian  initiated  on  May 
14, 1992.  (56  FR  22150)  with  respect  to 
pcntable  electric  typewriteis  fron  Singapore, 
•ul^ect  to  the  terms  and  provivion*  tet  out 
below. 

A.  Product  Coveragft 

The  mercbandiao  subset  to  this  Agreement 
is  the  following  msrohandise  of  Singaporean 
origin: 

(1)  Certain  portable  electric  typewriters 
(PBTS)  from  Singapora  which  are  defined  as 
machines  that  produce  letters  and  characters 
in  aequeooe  directly  on  a  piece  (rf  paper  or 
other  media  from  a  itayboard  input  and 
meedng  the  foUowing  criteria:  (1)  Easily 
poctable,  vrith  a  handle  and/or  carrying  case, 
or  similar  mechanism  to  iKiHtate  iu 
portabilitr.  (2)  electric,  ragsrdlees  of  aource 
of  power.  (3)  comprised  of  s  single. 


hitagrated  unit:  (4)  having  a  keyboml 
embedded  in  the  chaaais  or  fcHBo  of  the 
machinr.  (5)  having  a  built-in  printar  («) 
having  a  platan  to  aooommodata  paper,  and 
(7)  only  accommodating  its  own  dedicated  or 
captive  aoftwaie.  if  any. 

PBTa  which  meet  all  of  the  following 
criteria  are  excluded  from  the  acope  of  tfiis 
Agreement:  (1)  Seven  Unes  or  mors  of 
displar'  (2)  mora  dim  32K  of  text  meaaorr. 

(3)  die  aInUty  to  perCatm  "bkidc  move";  and 

(4)  a  "seardi  and  replace"  (unctiaa.  A 
machine  having  some,  but  not  all.  of  theee 
four  characteristics  is  included  within  the 
scope  of  this  Agreemont 

(2)  The  PETa  aul^ect  to  UUs  Agrseraent  are 
classifiable  under  luhhttariiiy  8469.  laOO 
and  8469.29.00  of  the  Hannoniaed  Tariff 
Schedule  of  die  United  Statas  (KTSUS)  (Note 
that  personal  word  procassurs  sie  also 
provided  for  under  subheading  8469.1000). 

B.  U.S.  Import  Coverage 

The  signatory  producers/exporteis 
collectively  sre  the  producers  and  exporters 
in  Singapore  which,  during  the  antidumping 
investigation  on  the  merchandise  subject  to 
this  Agreement,  accounted  for  substantially 
all  (not  less  than  85  percent)  of  the  subfect 
merchandise  imp>orted  into  the  United  States, 
as  provided  in  the  regulations.  The 
Department  may  at  any  time  during  the 
period  of  this  Agreement  require  additional 
producera/expcrters  in  Sinppore  to  sign  this 
Agreement  in  order  to  ensure  ttiat  not  less 
ttiatt  subetutially  all  imparts  into  the  United 
States  are  covered  by  this  Agreement 

In  reviewing  the  operatiao  of  thia 
Agreement  for  the  purpose  of  determining 
whether  this  Agreanent  has  been  violated  or 
is  no  kHiger  in  the  public  interest,  the 
Department  will  consider  imports  into  the 
United  States  from  all  sources  of  the 
merchandise  described  in  Section  A  of  diis 
Agreement  For  this  purpose,  the  Deportment 
will  conrider  foctots  including,  but  not 
limitsd  to,  die  followiag:  Vohnne  of  trsde, 
pattern  of  trade,  whether  or  not  the  reseller 
is  sn  original  squipment  manufKturer,  and 
the  reseller's  purchase  prico. 

C,  Basis  of  the  Agreement 

On  and  alter  dw  effoctive  date  of  diis 
Agreement  each  signstory  producer/exporter 
individually  agrees  to  nuke  sny  necessary 
price  revisions  to  eliminate  coespletely  any 
amount  by  which  the  foreign  nuvket  iwlue  of 
this  merchandise  exceeds  the  United  States 
price  of  its  merchandise  subject  to  this 
Agreement  For  this  purpose,  the  Department 
will  determine  the  foreign  marlcel  value  in 
accordance  with  section  773(e)  of  the  Act  and 
U.S.  price  in  accordance  with  sectian  772  of 
the  Act 

(1)  For  all  sales  occurring  between  the 
e^Ktive  date  of  this  Agreement  snd 
September  30, 1993,  each  signatory 
producer/exporter  agrees  not  to  sell  its 
merchandise  subset  to  this  Agreement  to 
unrelated  purchssers  in  the  United  States  at 
prices  that  era  less  than  its  foeaign  marlcst 
value,  as  determined  by  the  Doportmsot 
based  on  cost  information  for  the  period  July 
1, 1992,  duough  March  31, 1993,  and 
provided  to  p«ties  not  later  than  June  22, 
1993. 


(2)  For  an  aales  occurring  OB  or  altar 
October  1. 1903.  eech  sign^ory  pRMhiGsiy 
anxalsr  agrees  not  to  sM  its  msrchandlsa 
nin)art  In  this  ngiaauiisil  tii  anj  lairslelnd 
purchaaer  in  die  UiUted  Stataa  al  nricaa  that 
are  lass  than  its  foraign  mariut  vtfus  of  the 
merchandise,  as  detennined  by  the 
Depaitmant  on  the  basis  of  Infaamolfoa 
sufamittod  to  the  Dspartasent  not  lalor  tiian 
die  dates  spociflod  in  saetioa  D  of  this 
Agreement  and  provided  to  pertias  not  IsSar 
then  September  20.  Deonnber  20.  March  20. 
and  June  20  of  eodi  year.  This  foreign  market 
value  shall  apply  to  sales  occurring  durtng 
the  calsodar  qusrtsr  beginning  OB  the  first 
day  of  die  moDth  foUowing  the  dale  tho 
Department  provides  the  faveigB  marksl 
value,  as  staled  in  diis  paragraph. 

D.  Monitoring 

Each  signatory  ptoducer/exportar  will 
aupply  to  die  Department  all  informatioa  Oet 
the  Department  decides  is  neoeaaaiy  to 
ensure  that  the  producer/exporter  ia  in  hdl 
compliance  with  the  terms  of  this  Agreemeot 
As  npleiiied  below,  tho  DopartmoBt  will 
provide  each  signstory  produosr/egmortsr  e 
detailed  request  for  infocmatioo  apd 
prescribe  a  required  facmal  and  metiiod  of 
data  oompilaHon,  not  later  than  the 
beginning  of  each  repotting  period. 

(1)  Sales  Information 


Tho  Department  will  roqeifo  < 
producer/exporter  to  report,  oo  computer 
tape  in  the  prsecribod  format  and  uali^  the 
praeczibod  method  of  data  compilation,  each 
sale  of  tho  morchandiss  subject  to  this 
Agreement,  either  dlrsctlv  or  iadlrscdy  to 
unrelated  purchasers  in  the  Uaitod  States, 
including  each  adjustment  spplicsble  to  each 
sale,  as  qpodfiod  by  the  Department 

The  first  report  of  sales  data  shall  bo 
submitted  to  the  Department,  oo  computer 
tape  in  the  prescribed  format  sod  usi^  tho 
prescribed  method  of  daU  compUetion,  not 
later  tiian  October  31. 1993,  and  shall  oontaia 
the  specified  sales  infotmstioo  coverii^  tho 
period  June  22. 1993  to  S^>tembsr  30, 1993. 
Subsequent  reports  of  sales  data  shall  ba 
submitted  to  the  Deportment  not  later  than 
January  31,  April  30.  July  31,  wd  October  31 
of  each  year  and  each  report  shall  oontaia  the 
specified  sales  information  for  ths  qusilar 
ending  one  month  prior  to  the  duo  date, 
except  that  if  the  Department  receives 
information  that  a  passible  violatian  of  the 
Agreement  may  have  occurred,  the 
Deportment  may  request  sales  data  oo  a 
monthly,  rather  than  quarterly  bsris. 

(2)  Cost  Information 

The  Department  will  require  SaaMh  Gorans 
Cotporatioo  and  Saiith  Corona  (PTE)  Ltd.. 
(the  reepondent  ia  die  original  invesUgatiap) 
to  report  their  actual  oast  of  productioB  asMl 
profit  data  oa  s  quartsriy  baris.  in  tho 
proscribed  fonnat  and  usiag  dw  nnscribad 
method  of  data  canmilatiaB.  Bach  such 
producar/exportsr  also  must  report 
anticipaSsd  inooasss  in  ptoduclioa  costs  and 
may  report  antidpetod  dacraaaaa  In 


productioii  costs  in  ths  ouartsr  ia  whkh  te 
information  is  sufamittod  resulting  froaa 
hctors  stich  u  sntidpated  changss  in 
production  yield,  rhangaa  in  productioo 
process,  rhsngss  in  productioa  quaatitiss  or 
chai^as  hi  production  focilitiaa. 
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Tb*  flnt  report  of  coit  data  shall  bs 
■ufaoaittMi  to  Um  Departmnt  not  latar  dun 
July  31. 1903  and  shall  oootain  lh«  spedfiad 
oott  data  covwing  dia  pariod  April  1, 1903, 
tfaraoghJuiM  30, 1993.  Bach  ■ubsaquant 
nport  diall  ba  sufamltlad  to  tha  Dapaitmant 
not  latar  than  Octobw  31,  January  31,  April 
30.  and  July  31.  of  aacfa  yaar  ud  aach  report 
shall  contain  spadfiad  Informatian  far  tha 
ouvtar  andlng  ooe  month  prior  to  tha  dua 
date. 

(3)  Spadal  Adjustmant  of  Poraign  Markat 
Valua 

If  tha  Dapartmant  datenminas  that  tha 
foreign  maricat  vahia  it  datarminad  for  a 
pravious  quartar  was  erronaoiis  bacausa  tha 
reportad  ootts  far  that  pariod  ware  inaccurate 
or  incomplete,  or  far  any  other  nascm.  the 
Department  may  ad|uat  fareign  martet  vahie 
in  a  subsequent  period  or  periods,  tmless  the 
Department  determines  that  Section  P  of  this 
\graement  apiriiea. 

(4)  Verificatian  •  | 

Badi  pnxlucer/ejmorter  agrees  to  permit 
ftdl  Tsrificatian  of  all  coat  and  sales 
information  semi-annually,  or  more 
frequently,  as  the  Department  deems 


UMI 


(S)  Refection  of  Submissions 

The  Depertment  may  refect  any 
Infoimation  submitted  after  the  deadlines  set 
forth  in  this  section  or  any  infonnation 
whidi  It  is  unable  to  verify  to  its  satisfoction. 
If  information  is  not  submitted  in  a  complete 
and  timely  foshion  or  is  not  fully  verifiable, 
tha  Department  may  calculate  foreign  market 
valua  and/or  U.S.  prioa  based  on  beet 
information  available,  as  it  determines 
appropriate,  unless  the  Department 
deteiminee  that  section  P  appliea. 

B.  DiKbmm  and  Couunent 

(1)  The  Department  may  make  available  to 
representatives  of  sach  domestic  party  to  the 
proceeding,  under  appropriately  drawn 
administrative  protective  orders,  business 
proprietary  information  submitted  to  the 
Department  during  aach  quarter  as  wall  as 
tha  results  of  its  calculations  of  foreign 
market  value. 

(2)  Not  later  than  September  1.  December 
1.  March  1.  and  June  1  of  each  year,  the 
Department  will  disclose  to  each  producer/ 
exporter  the  results  and  the  metbodolo^  of 
the  Department's  calculations  of  its  fareign 
market  value.  At  that  time,  the  Department 
may  also  make  available  such  information  to 
the  domestic  partiee  to  the  proceeding,  in 
armrdanca  with  paragraph  B(l). 

(3)  Not  later  than  seven  days  after  the  date 
of  disdoeun  under  para^ph  E(2).  tha 
partiee  to  the  proceeding  may  submit  written 
comments  to  the  Department,  not  to  exceed 
10  pagss.  After  reviewing  these  submissions, 
the  Department  will  provide  to  each 
producar/exporter  its  farei^  maricet  value  as 
provided  in  peragraph  C(2).  In  addition,  the 
Department  may  provide  such  information  to 
donastic  interested  perties  as  tpecifled  in 
paragraph  E(1). 

F.  Viohtioiu  of  t/re  Agreement 

If  the  Department  determinee  that  this 
Apeement  is  being  or  has  been  violated  or 


no  longer  meets  the  requiraments  of  sectkn 
734  (b)  or  (d)  of  the  Act  the  Department  riiall 
take  action  it  determines  appropriate  under 
section  734(i)  of  the  Act  and  tha  rsgulatioas. 

C.  Other  Arovisfon 

In  entering  into  diis  Agreement,  tha 
signatory  producers/exporters  do  not  admit 
that  any  sales  of  the  merchandise  subjed  to 
this  Apeement  have  been  made  at  lees  than 
fair  value. 

H.  TenninatioH 

The  Department  will  not  consider  requests 
far  tarmlnatian  of  this  suspended 
Inveetigation  prior  to  July,  1998.  Termination 
will  ba  conducted  in  aceordanoa  with  section 
353.25  of  the  Department's  regulations. 

Any  producer/exporter  may  terminate  this 
Agrsmnent  at  any  time  upon  notice  to  the 
Department  Termination  shall  ba  effective 
60  days  after  such  notice  is  given  to  the 
Department  Upon  termination,  the 
Department  shall  follow  the  procedures 
outlined  in  section  734(iMl)  of  the  Act 

/.  Definitiom 

Vat  purposes  of  this  Agrsement.  the 
following  definitions  apply: 

1.  U.S.  Price — means  the  price  at  which 
merchandise  is  sold  by  the  producer  or 
exporter  to  the  first  unrelated  party  in  the 
United  States,  including  the  amount  of  any 
discounts,  rebates,  price  protection  or  ship 
and  debit  adfustments.  and  other  adfustments 
aSscting  the  net  smount  paid  or  to  be  paid 
by  the  unrelated  purchaser,  as  determined  by 
the  Department  under  section  772  of  the  Act 

2.  Poreign  Market  Value— means  the 
constructed  value  of  the  merchandise,  as 
determined  by  the  Department  under  section 
773(e)  of  the  Ad  and  the  corresponding 
sections  of  the  Department's  regulations,  as 
determined  by  the  Department 

3.  Producer/Bxporta^-means  (1)  the 
foreign  manufacturer  or  producer.  (2)  the 
foreign  producer  or  reseller  wUdi  also 
exports,  and  (3)  the  related  person  hy  whom 
or  for  whoee  account  the  merchandise  is 
imported  into  the  United  Statee,  as  defined 
in  section  771(13)  of  the  Ad. 

4.  Date  of  Sal^— means  the  date  on  which 
the  essential  terms  of  the  contrad.  including 
price,  are  agreed  and  determinable,  normally 
the  date  of  confirmation  of  sale. 

The  efiisctive  date  of  this  Agreement  is  June 
22. 1993. 

For  Singaporean  Producen/Exporten 

Smith  Corona  Corporation  and  Smith  Corona 
(PTE)Ltd. 

Terence  P.  Stewart.  Esq. 
Stewart  and  Stewrart. 

Par  U.S.  Department  of  Commerce 
Date:  

)eeephA.Spetriai. 

Acting  Assistant  Secretary /or  Import 
Administration. 

Date:  

(PR  Doc  93-17786  Piled  7-22-93: 9:46  am] 
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WW  Cdof ,  From  Jspwij  Amondod  FIimI 
RmuNo  of  AnUdumpInQ  Duty 
iMImlntotrallon  Rovlow 

AOOICV:  IntematioiMl  Trade 
Administratioo/Import  Adniinistratioii, 
Department  of  Commeioe. 
ACnON:  Amended  final  lesulU  of 
antidimiping  duty  administrative 
review. 

WIMMAWY;  The  Department  of  Commeroe 
is  announcing  its  amended  final  results 
of  review,  pursuant  to  rmnand.  of  the 
antidumping  finding  on  television 
receivers,  monochnnne  and  color,  bom 
Japan.  The  remand  covers  one  Japanese 
manufacturer  of  the  merchandise. 
Toshiba  Corporation,  and  the  periods 
September  28, 1983,  through  March  31. 
1984,  and  April  1, 1984,  through 
February  28. 1985. 
EFPECnvC  DATE:  July  26. 1993. 
POR  FURTHER  WronilATIOM  CONTACT: 
Michael  Heaney  or  Pamela  Woods. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  telephone  (202) 
482-52S5. 
SUPPLBIENTARV  MPORMATION: 

Background 

On  August  6. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Rag^ater  (56  FR  37339)  its 
final  results  of  antidumping  duty 
administrative  review  of  the 
antidumping  finding  aa  television 
receivera,  monochrome  and  color,  from 
Japan  (36  FR  4597;  March  10. 1971).  We 
determined  the  dumping  margin  for 
Toshiba  Corporation  (Toahiba)  for  the 
periods  from  Septembw  28. 1983, 
through  February  28, 1986.  to  range 
from  0.06  percent  to  39.88  percent 

Toshiba  diallenged  the  Department's 
final  results  of  review  at  the  Court  of 
Intrnnaticmal  Tnde  (CTT)  with  respect  to 
the  periods  September  28, 1983,  through 
March  31. 1984.  and  April  1, 1984. 
through  February  28. 1985.  On 
September  25, 1992,  the  CTT  issued  an 
order  remanding  the  final  results  of 
review  to  the  Department  for 
recalculation  of  the  dumping  margin 
(Toshiba  Corp.  v.  United  States,  Court 
No.  91-09-00649).  On  October  26. 1992. 
the  Department  submitted  its 
redeterminatian  to  the  QT.  The  CTT 
subsequently  affirmed  that 
redermination  on  December  7. 1992. 

Amended  Final  Results  of  Review 

As  a  resuh  of  our  recalculation  of 
Toshiba's  margins  pursuant  to  court 


FwlgnJ  Ragiiter  /  Vol  58.  No.  141  /  Monday.  July  26.  1993  /  NodcM 


30789 


remand,  vn  determine  Toshiba's  margin 
to  be  0.01  percent  for  the  period 
September  28, 1983.  throu^  Mardi  31. 
1084,  and  to  be  0.02  percent  for  the 
period  April  1, 1994,  thitnigh  February 
28. 1995. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
in^ructions  directly  to  the  Customs 
Service.  Individual  difforences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above. 

This  review  and  notice  is  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended,  and 
S  353.22  of  the  Department's  regulations 
(19  CFR  353.22). 

Dated:  July  14, 1993. 

loMph  A.  Spetriai, 

Acting  Assistant  Secntaiyfor  Import 
Administration. 

(PR  Doc  93-17756  Piled  7-23-93;  8:4S  am] 


International  Trada  Administration 
rc-54»-40i] 

Certain  Apparal  From  Thailand;  Notica 
of  Proposed  Amended  Convarslon 

AQENCV:  btemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Certain  apparel  from  Thailand: 
Notice  of  proposed  amendment  to  the 
existing  conversion  of  the  scope  of  the 
order  torn  the  Tariff  Sdiedules  of  the 
United  States  Annotated  to  the 
Harmonized  Tariff  Schedule. 

SUMMARY:  On  January  1. 1989,  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
tariff  classification.  On  January  11. 
1989.  the  Department  of  Commerce  (the 
Department)  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Countervailing  Duty 
Proceedings  (54  FR  993:  January  11. 
1989)  (1989  Cravenion)  tor  all 
antidumping  and  countervailing  duty 
orders  in  effisct  or  investigations  in 
progress  as  of  January  1, 1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
countervailing  duty  orders  on  apparel 
from  Thailand.  Interested  parties  are 
invited  to  comment  rai  this  proposed 
amended  ccmversion. 
ETFECnVE  DATE:  July  26, 1993. 

FOR  RMTHER  MRMMATION  CONTACT: 
Sarah  Givens  or  Kelly  Parkhill.  Office  of 
Countervaihng  Compliance.  Impmt 


Administraticm,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230, 
telephone  (202)  482-2786. 

Backgroond 

In  1985,  the  Department  issued  e 
countervailing  duty  order  on  Certain 
Apparel  from  Thailand  (C-649-401)  (50 
FR  9818:  Mardi  12, 1985).  The  scope  of 
this  wder  was  originally  defined  solely 
in  terms  of  the  Tariff  Sdiedules  of  the 
United  SUtes  AnnoUted  (TSUSA)  item 
niunbers;  no  narrative  product 
description  was  provioed.  On  January  1. 
1989,  the  United  States  folly  converted 
from  the  TSUSA  to  the  Harmonized 
Tariff  Schedule  (HTS).  Section  1211  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  directed 
the  Department  to  "take  whatever 
actions  are  necessary  to  conform,  to  the 
follest  extent  practicable,  with  the  tariff 
classification  system  of  the  Harmonized 
TariffSchedulelforlall*  *  'orders 
*  *  *"  in  effect  at  the  time  of  the 
implementation  of  the  HTS. 

Accordingly,  on  January  11, 1989, 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  emct 
or  investigations  in  progress  as  of 
January  1, 1989  (54  FR  993).  The  notice 
also  included  the  conversion  of  the 
scope  of  the  referenced  apparel  order 
from  TSUSA  to  HTS  item  numbers.  The 
1989  Conversion  was  based  on  a  one-to- 
one  corre8p<mdence  of  the  TSUSA  and 
HTS  item  niunbers.  In  the  notice,  the 
Department  stated  that  the  conversion 
could  be  amended,  as  warranted,  at  any 
time  during  the  applicable  proceeding 
as  a  result  of  the  submission  of 
comments  or  new  fectual  information. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  U.S. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  Certain  Apparel  from  Thailand  order 
and,  therefore,  that  the  order  should  be 
amended.  On  September  15, 1992,  the 
Department  published  a  proposed 
amendment  to  the  1989  Conversion  and 
invited  interested  parties  to  comment  on 
it  (57  FR  42545).  llie  Department  did 
not  receive  any  comments  with  respect 
to  the  amendment  to  the  Certain 
Apparel  from  Thailand  cader. 

uie  Department  published  <m  January 
13, 1993  the  amended  1989  Conversion 
(Amended  1989  Conversion)  (58  FR 
4151).  On  March  10, 1993.  the  Customs 
Service  began  liquidating  without 
regard  to  countervailing  duties  all 
unliouidated  entries  of  the  subject 
mercnandise  not  covered  in  the 


Amended  1989  Conversion  that  were 
exported  on  or  aflar  January  1, 1989. 
Customs  also  began  liouidatiii^  at  the 
appropriate  rate  all  unliquidated  entries 
of  the  subject  merchandise  coverad  in 
the  Amended  1989  Conversion  that 
were  exported  on  or  after  January  1, 
1989. 

Thereafter,  the  Department  discovered 
that  the  Amended  1989  Conversion  was 
based  on  an  inaccurate  HTS  list.  On 
April  23, 1993,  after  being  notified  by 
the  Department  of  the  error.  Customs 
stopped  liquidation  and  resumed 
suspending  liquidation  according  to  the 
1989  Conversion. 

To  rectify  the  error  in  the  1989 
Amended  Conversicm,  the  Department, 
with  the  assistance  of  the  U.S.  Customs 
Service  and  the  U.S.  International  Tnde 
Commission,  has  once  again  compared 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 
scope  of  the  Certain  Api>arel  frtnn 
Thailand  countervailing  duty  order.  A 
new  proposed  amended  conversion  is 
foimo  in  the  attadied  appendix. 

Request  fbr  Public  Comments 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  %vithin  30  days  of  the 
publication  of  this  notice.  All  comments 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  LA  Central  Record  Unit, 
room  B-099, 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Dated:  July  9, 1993. 

B«riMra  K.  Staflerd, 

Acting  Assistant  Secretary  for  Impmt 
Administration. 


AppMdix:  Pr»piiii  SmemkeA  HTS  Uel  fbr 
Certaia  Apparal  Preei  Thailaad  fC-S«S-401) 

4202.1240  4202.1260  4202.1280  4202.2245 
4202.2260  4202.2270  4202.2280  4202.3240 
4202.3295  4202.9215  4202.9220  4202.9230 
4202.9260  4202.9290  6101.2000  6101.3020 
6102.1000  6102.3010  6102.3020  6103.1920* 
6103.2200*  6103.2300*  6103.2610* 

6103.4210  6103.4315  6103.4910  6104.1200* 
6104.1320  6104.1915  6104.2100*  61M.2200* 
6104.2300*  6104.2910*  6104.3100  6104.3310 
6104.3320  6104.3910  6104.4200  6104.4320 
6104.4420  6104.5100  6104.5200  6104.5310 
6104.5320  6104.5910  6104.6220  6104.6320 
6104.6920  610S.1000  6105.2020  6106.1000 
6106.2020  6109.1000  6109.9010  6110.2020 
6110.3030  6111.3010  6111.3020  6111  3030 
6111.3040  6111.3050  6111.9010  6111  9020 
6111.9030  6111.9040  6111.9050  6112.1200 
6112.1910  6112.2010  6114.2000  6114.3010 
6114.3030  6201.1220  6201.1340  6201.9220 
6202.1220  6202.1340  6202.9220  6202.9345 
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6202.9350     6203.1910*     6203.2230* 

6203.2300*  wna.tmr  6203.4240  6203.4340 

6203.4910  OOCiaOO*  6204.2230* 

6204.3300*  nOCtflO*  «304.322O  6204.3350 
62».>9aO  t»4.4H0  0304.4340  6304.4440 
6204.S2aOt  010».t330  6204.S930  6304.6240 
6204.6335  6304.0925  6205.2020  6206.3030 
6206.4030  6206.2200  6306.9300  6309.2010 
6209.2020  6209.2030  6209.2050  6210.3010 
6210J010  6112.1010  6212.1020 


I  to  fnoMBts  &■!  woiki 
b*  ooTwwl  k]f  tUt  ofdM  if  Mpantaly  aatarad 
t  GBvanp*  •xchidM  gunenti  of  deaiB  or 
ofpitobfacica. 

(FR  Doc  93-17762  PIM  7-23-93:  6:45  Mn] 
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NoMco  of  PmtpunoHtont  of  ProHmlnoiY 
CounlonMMnQ  Duly  Dolsr  ni  I  nations: 
Coftaki  Coibon  SImI  Flat  Products 
fhmi  SocMi  Africa 


AQCMCY:  kapoft  Administnition. 
International  Tfada  Administratioo. 
DepaitoMot  of  Conunaroe. 
EFFECnVf  OAIE:  July  26. 1993. 
RM  RJKIMER  OVOMMTION  CONTACT: 
Kristin  M.  Haim,  Offica  of 
Countarvailiag  hvaatigationt,  U.S. 
Department  of  Commafce,  room  B099, 
14Ui  Street  and  Constitution  Avenue, 
NW.  Wasfaington.  DC  20230;  telephone: 
(202)  482-3798. 

POSTPONEMENT:  On  July  9, 1993,  Annco 
Steel  Company,  L.P.,  st  al.  petitioners  in 
the  investigations,  requested  that  the 
Department  postpone  the  preliminary 
determinations  in  accordance  with  19 
CFR  3S5.15(c).  Accordingly,  pursuant  to 
section  703(cXlKA)  of  the  Tariff  Act  of 
1930.  as  amended.  Tthe  Act")  and  19 
CFR  3S5.15(c),  we  are  postponing  the 
date  of  the  preliminary  determinations 
until  no  later  than  September  3, 1993. 

This  notice  is  published  pursuant  to 
aaction  703(c)(31  of  the  Act  and  19  CFR 
35S.15{e). 

Dalad:  July  18. 1093.  j 

Acting  Amittmt  Secrtkiryfor  Import 

AflDMIUBfiPSCjOa. 

ini  Doc  93-17753  PUad  7-23-93: 8:45  am) 


I  Slala  Ualvaraity  al  aL; 

loHdatad  OadakMi  on  ^ 

for  Oulrf  raa  Entry  of  Scientific 


This  is  a  dacWon  consoUdatod 
punuant  to  aactioB  6(c)  of  the 
Edscatioaal.  Sdantific.  and  Cultural 
Materiali  Iraportatian  Act  of  1966  (Pub. 
L.  89-eSl.  80  Stat.  897;  15  C7R  part  . 
301).  Ralated  records  can  be  viewed 
betweao  8:30  aju.  and  5  p.m.  in  room 


4211,  US.  Dq)artment  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Waahii^on.DC 

Coavnents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunenta  daatiibed  below,  for  audi 
purpoaaa  as  eecfa  is  intended  to  be  uaed, 
is  being  manufartuied  in  flie  United 
Stalaa. 

Dodct  AfciwAer  93-009.  Apptieant: 
Iowa  SUte  Iteivanity.  Amea.  LA  SOOll. 
Instnunent:  KP  Mesa  Spectrometer. 
Manufactunr.  Turner  sidantific.  United 
Kingdom,  bitutded  Uwe:  See  notice  at  58 
FR  17862.  April  6. 1993.  Reasons:  Tbe 
foreign  inatriunant  ptovidea:  (1) 
Detection  saositivity  to  1  pptr,  (2)  linear 
dynamic  mass  range  at  ±  S%  over  10 
ordflcs  of  magnituoB,  and  (3)  iaotope 
ratio  measurements  within  ±  2%  from 
lithium  to  uranium. 

Docket  Number  93-011.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695-7212.  Instrument: 
Sonic  Telemetry  Transmitters  and 
Receivers,  Models  V3-6L  and  VR-20. 
Manufacturer:  VEMOO,  Canada. 
Intended  Use:  See  notice  at  58  FR 

17862,  April  6, 1993.  Aeoeons:  The 
foreign  instrument  provides:  (1) 
Recorded  identification  of  individuals 
by  serial  number,  sound  pulse  rate  and 
frequency  to  minimize  false  positives 
and  (2)  a  buih-in  memory. 

Docket  Number:  93-013.  Applicant: 
University  of  Colorado  Health  Sciences 
Center,  Denver,  00  80262.  Instrument: 
UV  Flashlamp.  Model  XF-10. 
Manufacturer  Hi  Tech  Scientific  Ltd., 
United  Kingdom.  Intended  Use:  See 
noUce  at  58  FR  17862,  April  6, 1993. 
Reasons:  The  foreign  instrument 
provides:  (1)  Minimum  electromagnetic 
interference,  (2)  spot  focused  quartz 
optics  and  (3)  10  to  340J  ad)ustable 
stored  energy. 

Docket  Number;  93-014.  Applicant: 
U.S.  Department  of  Agriculture, 
Beckley.  WV  25802-0867.  Instrument: 
Comair  Root  Length  Scaiwer. 
Manufactunr  Hawker  de  Havilland 
Ltd..  Australia.  Intended  Use:  See  notice 
at  58  FR  17862.  April  6, 1993.  Reasons: 
The  foreign  instrument  provides:  (1) 
Root  length  measurements  to  100  m,  (2) 
0.1  to  2.0  mm  diameters  and  (3) 
accuracy  oft  5%  for  15  to  60  m 
samples. 

DocJcet  Number:  93-021.  Applicant: 
Colorado  State  University.  Fort  Collins. 
CO  80523.  Instrument:  Trisedor  Double 
Focusing  Geometry  Maaa  Spectrometer, 
Model  Autospec-5000.  Manufacturer 
VG  Instnimeots.  United  Kingdom. 
Intended  Use:  See  notice  at  58  FR 

17863,  April  6. 1993.  Reasons:  The 
foreign  instnunent  providaa:  (1) 


Resolution  ta  60  000.  (2)  scan  rata  to  5 
per  second  end  (3)  HPLC  inter&ce. 

Docket  Number  93-023.  Applicant 
Virginia  Commonvraalth  University. 
Richmond.  VA  23298.  Instrument: 
ACTA  Rotating  Wear  Testing  Machine. 
Manufacturer:  Academic  Center  for 
Dentistry.  The  Netheriands.  bOended 
Use:  See  notice  at  58  FR  17863.  April  6. 
1993.  Reasons:  The  foraign  instrument 
provides  accurate  simulation  of 
conditions  of  clinical  wear,  iwith 
adjustment  for  alip.  Corce  and  fremwncy. 

The  National  Institutes  of  Healtn 
advises  in  its  memoranda  dated  May  25, 
1993,  that  (1)  the  capabilities  of  each  of 
the  foreign  instruments  described  above 
are  pertinent  to  eadi  applicant's 
intended  piirpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foraign 
instruments. 
FrwikW.Crael. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  93-17744  Filed  7-23-93;  8:45  ami 

aHxsn  COM  3si*-oe-F 


Appllcattona  tor  Outy-Fraa  Entry  of 
Scientific  Instruments 

Pucsnuit  to  section  e(cj  of  the 
Educational,  Scientific  and  Cultural 
Materials  ImfKHlation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  %ve  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  adentific  value,  for  the 
purpoaea  for  which  the  instrummits 
shown  below  are  intended  to  be  used, 
are  being  manufectured  in  the  United 
States. 

Comments  must  comply  with 
subsections  301.5(aK3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Depei  Uwent  of  Commerce. 
Washington,  DC  20230.  Applications 
may  be  examined  between  8'.30  a.m.  and 
5  p.m.  in  room  4211,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avemie.  NW.,  Waahington. 
DC 

Docket  Numiber  03-070.  Apfdicant: 
Iowa  State  University.  Purchasing 
Department,  2nd  Floor  General  Services 
Building,  Ames,  LA  SOOll.  Instrument: 
Mass  Spectroneler.  Model  (XTIMA. 
Manufacturer:  Fieona  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  wiU  be  used  for  studies  of 
newly  designed  ooaamoditiea. 
ingredieitts.  and  products  ultimately 
intended  to  be  foods  for  humsa 


UMI 
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amiumpticm.  The  instrument  will 
function  as  analytical  auppoit 
equipment  in  interdiadplbiary  research 
oonaucted  to  un<kntand  and  evaluate 
the  linkagBt  of  food  production, 
procesaing.  distribution  md  de«ign  of 
new  foods  to  consumer  demands,  food 
selection  and  consumption  for 
nutritional  assurance  and  health 
maintenance.  The  instrument  will  also 
be  used  for  educational  purposes  in 
food  sdenoe  courses.  Application 
Received  by  Commissioner  of  Customs: 
June  21. 1903. 

Docket  Numbv:  03-071.  Applicant: 
Geoigia  Institute  of  Technology,  225 
North  Avenue,  NW.  Atlanta.  GA  30332. 
Ihsfrumenf :  EM31  Conductivity  Meter 
and  Model  DL720  Dioital  Data 
Acquisition  System.  Mmu/octurer: 
Geonics  Ltd..  Canada.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  the  effectiveness  of  a  range  of  test 
methods  used  in  hazardous  waste  site 
assessment  In  paiticular.  this  device  is 
used  to  study  electromagnetic 
conductivity  in  soil  and  ground  water 
and  thereby  assist  in  identifying  the 
prseence  of  contaminants.  In  addition, 
the  instrument  will  be  used  in  two 
courses  that  focus  rai  techniques  for 
asaeasment  of  subsurfoce  contamination. 
Application  Received  by  Commissioner 
o/Qistoms:  June  22. 1003. 

Dodcet  Number  03-072.  Applicant: 
Horn  Pdnt  Environmental  Laboratory. 
P.O.  Box  775, 2020  Horn  Point  Road, 
Cambiidge.  MD  21613.  Instrument:  OM 
780  Model  781  Qxygsn  Meter.  MC 100 
Microoell  and  SI  130 1302  Oxygen 
Electrode.  Manufacturer:  Strathkelvin 
Instruments.  United  Kingdom.  Intended 
Use:  The  instrument  willbe  used  for 
sampling  of  small  mesocosms  that  will 
have  small  volxmies  of  water  in  a 
reseerch  program  to  examine  ^e  scaling 
offsets  ofnuman  and  natural 
pertuibations  on  living  ecosystems. 
Application  Received  by  Commissioner 
Of  Customs:  June  22. 1003. 

Docket  Number:  03-073.  Applicant: 
Rutgsrs  University.  Fiber  Optic  Material 
Research  Program,  Brett  ft  Bowser  Road, 
PiscataMray,  1^  08854.  Instrument: 
Exdmer  Laser  System,  Model  AQX-150. 
Manufacturer:  MPB  Tedmologies. 
Canada.  Intended  Use:  The  instrument 
will  be  used  to  explore  scientific  and 
technological  questions  in  the  research 
topic  of  photosensitive  glasses  and  fiber 
Bragg  grating  formation.  Application 
Received  by  Commissions  o/  Customs: 
June  22, 1003. 

Dodat  Number.  93-074.  Applicant: 
The  College  of  William  and  Mary. 
Virginia  Institute  of  Marine  Science, 
Route  1208,  P.O.  Box  1346,  Gloucester 
Point,  VA  23062.  Instrument:  Electronic 
Fish  Measuring  Board,  Model  FMB IV. 


Manufacturer  Limnotena  Atlantic.  Inc., 
Canada.  Intended  Use:  The  instrument 
will  be  used  to  obtain  size 
measurements  of  fish  and  crustaceans 
during  studies  of  various  fish  and 
crustaceans  native  to  the  Chesapeake 
Bay  and  Mid-Atlantic  Bight 
Application  Received  by  Commissioner 
of  Customs:  June  24, 1993. 

Dbector,  Statutory  Import  Propvms  Staff. 
(FR  Doc  93-17745  Fil«d  7-23-93;  8:45  am] 


Unlvaraity  Of  MkinMola;  DacWon  en 
Application  for  Duty-Frat  Entry  of  tn 
Eloctron  Mlcroocopa 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educatimal, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89- 
651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  vievred  between 
8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Docket  Numbai  03-027.  Applicant: 
University  of  Minnesota,  St  nul,  MN 
55108.  Instrument:  Electron  Microscope, 
Model  CM  12.  Monu/acfurer:  Philips 
Electronic  Instruments.  The 
Netherlands.  Intended  Use:  See  notice  at 
58  FR  21073,  April  26, 1993.  Order 
Date:  February  16. 1993. 

Comments:  NoiD»  received.  Decision: 
Approved.  No  instrument  of  equivaknt 
scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered. 
Reasons:  This  foreign  instnmient  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
this  ptupose.  which  was  being 
manufactured  in  the  United  ^tes 
either  at  the  time  of  order  of  this 
instrument 
PrmakW.Grsd. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  93-17746  Piled  7-^3-93;  8:4S  am] 


MatMChu— tto  IntHuto  of 
Technology;  DecMon  on  Application 
for  Duty-Free  Entry  of  Scientific 
Inatrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89- 


651. 80  SUt  807;  15  CFR  part  30 1). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  pjn.  in  room  4211,  U.S. 
Deportment  of  Commerce.  14th  and 
Constituti(m  Avenue,  NW.,  Washinstm, 
DC. 

Dodcet  Number  03-020.  Applicant: 
Massadiusetts  Institute  of  Technology. 
Cambridge.  MA  02130.  /hstniment: 
'Canteibury'  Qyoett^ped-flow  Sample 
Handling  Unit  and  Anaerobic  Kit 
Models  SHU-41  and  GPT.417. 
Manufacturer  Hi-Tach  Scientific  Ltd.. 
United  Kingdom.  Intended  Use:  See 
notice  at  58  FR  17863.  April  6. 1003. 

Comments:  None  received.  Decision: 
ApjMoved.  No  instrument  of  equivalent 
sdentific  value  to  the  foreign 
Instnmaent.  for  sudi  purposes  as  it  is 
intended  to  be  used,  is  b^ng 
manufsctured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant  Hie 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  National 
Institutes  of  Health  advises  in  iu 
memorandimi  dated  May  25. 1993  that     r 
the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  acceseoiy. 

We  know  of  no  domestic  eocessory 
which  can  be  readilv  adapted  to  the 
previously  imported  instrument 
FradkW.Crsd. 

Director,  Statutory  Import  Atfranu  Staff. 
(PR  Doc  93-177S4  PUwl  7-23-93: 8:4S  ml 
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AppUeatlone  for  Outy-free  Entry  of 
Scientific  Inatrureenta 

This  is  a  decision  consoUdated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  867;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC 

Comments:  Ncme  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  belcrw,  for  siich 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  93-028.  Applicant: 
Woods  Hole  Ooeanographic  tostitutioo, 
Woods  Hole.  MA  02543.  Instrument: 
Mass  Spectnmieter.  Model  OPTIMA. 
Manufacturer:  VG  histnmients.  United 
Kingdom.  Intended  Use:  See  notice  at  58 
FR  21973,  April  26, 1993.  Reasons:  The 
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foreion  faatmiiwH  pcoiridw  tkiw 
Famday  ooHman  a|Mbl«  of  mMnuing 
thiw  Mis  ol  BSMM  wttboirt  adMiMat 
and  a  pMnalMd  iDlMRMl  pneWon  of 
0.01  par  aU  farlO  bar  ^  a»iplas  of 
GO}. 

Dodat  Nmobtr.  03-030.  AppBeamt 
PriaoatoB  Uiaivanity.  Prinoatao,  l^ 
08544.  foUiiiiuiK;  boia^  Ratio  Mass 
Spactramelar.  Modal  OPTIMA. 
Manufaetanr  VG  laotacfa.  Unitod 
Kingdom.  loCtMiBrf  Ua:  Seo  notico  at  58 
FR  27207,  May  7, 1003.  AMaofu:  TIm 
foreign  ktatnimant  providaa  pwdaiups 
of  ±  0.05  per  nil  far  caibaa  and  ±  0.08 

ger  mil  far  nvygaB  oa  aonploa  of 
ydroxyapatito  as  ■Ball  as  0.5  mg  using 
a  carbonate  auloaampkr  with  dual 
trapping. 

the  capability  of  each  of  the  foreign 
instTumeota  daaoribed  above  is 
pertioMit  to  each  applicant's  intended 
puipoaes.  We  know  of  no  instrument  or 
apparatus  being  aaanafactxired  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  farei^i 
instnunc 


W.OhI. 

Director,  Statutory  Anport  Prograas  Staff. 
[FR  Dot  03-17755  rUed  7-23-93;  8:45  am] 


NaUofMl  InoHliila  Of  Standards 
TacnnoloQy 

tDectal  No.  030821-4121] 

Rm06e»-AB10 


Proposed  Rsvlslon  of  Federal 
inlbfmliuii  Piowsaing  Standawi 
(FIPS)  ITS.  SpaUal  Oala  Transfer 
Standard  (SOTS)  j 

AQOCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACnOM:  Notioe;  request  for  comments. 


UMI 


OUHMMIV:  This  proposed  revision  to 
Federal  infaoBatioB  Processing 
Standard  iFJPSi  173.  Spatial  Data 
TransHw  Standard  (SOTS),  adds  a 
Topological  Vector  Proaie  (TVP).  The 
TVP  is  a  limited  sabeet  of  SOTS 
specifications  for  the  transfer  of  vector 
data.  FIPS  173  currently  consists  of 
thiee  parts  and  providee  specifications 
for  the  organisation  and  atnicture  of 
digital  ^Mtial  date  transfer,  definition  of 
spalM  faativas  and  attributes,  and  data 
transfer  SBCodiBg.  The  purpose  of  this 
standard  is  to  promote  and  facilitate  the 
transfer  of  digital  apical  data  between 
diasimilar  computer  systems.  This 
proposed  rsniieu  will  supersede  FIPS 
PUB  173  ia  its  entiiaty. 

SOTS  suypocto  the  transfer  of  vector 
data  with  fsoaaatjj  and  topology,  raster 
data,  graphk  soprasentatien  modules. 


andgaometryKmly  vector  data.  The 
SOTS  Topological  Vector  Profile 
supports  only  geographic  vector  date 
¥fithgauiaaliji  and  topokcy. 

A  STTS  application  praSla.  not 
reouiiiag  the  fall  functionality  of  SOTS, 
defines  reouireoMBts  far  a  apadflc  type 
of  date  and/or  applicatioa.  A  SOTS 
profile  simplifiee  the  hnptoaentatlon  of 
SDTS  while  wMiriiiiiTing  the  probabUity 
ofsuecessfal  date  intarchangss  between 
dissimilar  computer  systeaM. 

Prior  to  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  appro^,  it  is 
essential  to  assure  that  oonriaaratioo  is 
given  to  the  needs  and  viewa  of  federal 
organizations,  vendora.  the  ptdilic.  and 
State  and  local  governments.  The 
purpoee  of  Ais  aotii*  is  to  solicit  such 
views. 

The  proposed  revisiaa  contains  two 
sections:  (1)  An  annonncement  section, 
which  provides  information  concerning 
the  q>plicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deels  vrith 
the  technical  requirements  of  the 
standard.  The  specifications  section,  in 
four  ports,  provides  specificetions  for 
Part  1— Logical  Specifications.  Part  2— 
Spatial  Feeturas.  Part  3— ISO  8211 
Encoding.  Part  4— Topological  Vector 
Profile  (TVP).  Part  4.  Top^ogical  Vector 
Profile  (TVP)  which  will  be  added  to  the 
SDTS  by  this  revision  includes  two 
changes  and  several  clarificatitms  to 
Part  1  of  SDTS. 

Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  parties  may  obtain  copies  of 
Part  4.  Topological  Vector  Profile  from: 
Spatial  Data  Transfer  Standard  Tadc 
Force.  U.S.  Geological  Survey.  National 
Mapping  Division,  526  National  Center. 
Reston.  VA  22002.  Copies  of  FIPS  173 
Spetial  Data  Transfisr  Standard  (SDHTS) 
which  includes  Parts  1,  2,  and  3  are  for 
sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield.  VA  22101. 
DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
October  25, 1903. 
ADOncsscS:  Written  comments 
concerning  the  proposed  revision 
should  be  sent  to:  Director.  Computer 
Systems  Laboratory,  ATTN:  Revision  of 
FffS  173,  Technology  Building,  room 
B154,  National  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD 
20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  toe  public  record  and  will  be  made 
available  for  jnipertioa  and  copyiag  in 
the  Central  Bsfafeacp  and  Raomds 
Inspectton  Facility,  room  0020.  Herbert 


C  Hoover  Building.  14di  Straot  between 
Pennsylvania  and  Coastitution 
Avoousa.  NW..  WaAlngtan.  DC  2023a 
PON  RMIMIR  iPONMKIION  CONTlkCT: 
Mr.  Henry  Tom.  Nattoaal  Institute  of 
Standards  and  TechBology, 
Gaithersbuig.  MD  20890,  telephone 
(301) 975-3271. 

DatKi:  July  20, 1003. 
AradFrahhakar. 

Dinctor. 


IPadard 
Slaodards  PeMicatiaa  173-1, 

(Date) 

AnnounciJiig  the  Standard  for  SpatkJ  Data 
Ttaa^  Standard  (WTS) 

Federal  IniomatioB  Prooessiag  Standards 
PubUcatlaas  (FIPS  Pl»S)  are  issued  by  the 
National  Instituta  of  Standards  and 
Tedmology  after  approval  by  the  Secretary  at 
Commerce  puisuaat  to  sectioa  11  t(d)  of  ths 
Federal  Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the  Computer 
Secnrlty  Act  of  1987.  Pnbfic  Law  10&-23S. 

1.  Name  of  Standard.  Spatial  Data  Tmufcr 
Standard  (SDTS)  (FIPS  PUB  173-1). 

2.  Category  of  Standard.  Soltwsn 
Standard,  infionnattaa  faiteichaaga. 

3.  Explanation.  This  standard  provides 
spedficatioos  for  (he  oifanixation  and 
stnicture  of  digital  ^atial  data  traiufar, 
definition  of  spatial  isatures  and  attributes, 
data  transfer  encoding,  and  topological  vector 
profile.  The  purpose  of  the  standard  Is  to 
promote  and  facilitate  the  traniCir  of  digital 
spatial  data  between  dinfanilar  computer 
systems. 

Work  on  a  national  natial  data  transfsr 
standard  wu  iaitlaled  tajr  die  National 
Committee  for  Digitel  GartogcB{diic  Data 
Standards.  AnMricsB  Congress  on  Sorvsyfng 
and  Mapping  in  1982  to  develop  s 
comprAenaive  sat  of  data  t^fKyign 
standards  for  the  professitm.  hi  1985.  die 
Standards  Working  Group  of  the  Federal 
Interagency  Coordinating  Committee  on 
Digital  (Cartography  alsobegan  worli  on 
spatial  data  exchange  standards.  During 
1987,  the  results  of  these  peralM  eflbrts  were 
merged  by  the  Dtgltal  Ctetopephic  Data 
Standards  Task  Fosoa  bito  the  proposed 
Digital  Cartographic  Date  Standard, 
pnMished  as  s  spedd  issae  of  the  American 
Cartopaphar  in  Jannaiy  1988. 

Subsequent  testing,  modification,  and 
raflning  of  die  spedficatians  were  dona  by 
the  Spatial  Data  Transfer  Standard  Technical 
Review  Board.  These  effarts  resulted  in  the 
approval  and  issuance  of  the  S|wtial  Date 
Transfer  Standard  (SOTS)  es  Fedeial 
Infuiinatiuu  INw  easing  Standard  (FB^) 
nrfilliiilliw  1T1  iiaialsllagiif  llins  psili  Tail 
1— Logical  Spedllcetteaa.  Part  2— ^atial 
Features.  Part  3— ISO  8211  Bncodiag.  This 
revised  standard  supersedes  FIPS  173  its 
entirety  and  adds  Psrt  4.  the  Topological 
Vector  Profile  (TVP).  The  TVP  is  a  liraitad 
subset  of  SDTS  spedflcatJons  for  the  transfer 
of  vector  dsta.  it  indudea  twro  changes  snd 
several  clsriflcatioos  to  ftrt  1  of  SDTS. 

SDTS  supports  die  tanefer  of  vector  data 
with  gi.ioawli|  and  topolegy.  raster  date. 
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graphic  represeDtatioo  modulw,  nd 
gecnaetry-only  vector  date.  Tha  SOTS 
Topolo^l  Vector  ProfOa  tuppofti  only 
geognphic  Tector  data  with  gBometry  and 
top^Qpr. 

An  SDTS  appHcatioa  profile,  not  raqaking 
the  6ill  functkniality  oCSDTS,  definaa 
raquiramaola  ior  a^padfic  type  of  data  and/ 
or  appUcatioiL  A  SDl^piofiia  simpUfiea  th« 
impMOMiitatiaB  of  SOTS  while  i«»^v<«t.tftng 
the  probahility  of  Riocaaeful  data 
intarchangBs  between  rfWImilar  oomputar 
aystenu. 

4.  Approving  Authority.  Seovtary  of 
Commerce. 

5.  Maintenance  Agency.  U.S.  Depituieut 
of  Interior.  United  Stalee  G«>>ogiaI  Survey 
(USGS).  Nadonal  Mappii«  Divtaian. 

6.  Retaled  Documaata.  A  Uat  of  refarenoe* 
is  mntaiBuri  in  aactioo  1.3  and  Aanex  P  of 
Part  1  of  the  spedficatiooa. 

7.  Obiactivea.  The  obfectivea  of  the  SDTS 
an  to: 

—Provide  a  commoa  mechaniam  for 
transferring  digital  spatial  information 
between  dissimilar  computer  systems, 
while  preserving  infcnrmation  meaning,  and 
minimiaiiig  the  need  far  information 
external  to  this  sUndad; 

— Provide  far  the  paipoaa  of  transfar,  a  sal  of 
clearly  specified  spatial  objacts  and 
relabonahips  to  rapnaaat  real  vrorld 
spatial  entities,  and  to  specify  the  anciUary 
information  necessary  to  accomplish  the 
transfer; 

—Provide  a  transfer  model  that  will  facilitate 
tne  coBversioR  of  naerKwnned  to 
standardized  set  of  obfecta,  relationsbipa, 
and  information. 
9.  Applicability.     • 

a.  This  alandard  is  tartaoded  for  use  in  the 
acquisition  and  davelupment  of  government 
applicatiaM  and  proffama  involving  the 
tranaSar  of  digital  qiatial  data  between 
dissimilar  computar  ^atams. 

b.  The  uae  of  the  FiPS  SZITS  appltaa  when 
the  transfer  of  digital  spatial  data  occurs  or 

is  likely  to  occur  within  md/or  outside  of  the 
r  eoerw  government. 

c  The  uae  of  the  PH^  SDTS  does  not  apply 
to  the  traasfar  of  dlgitai  gaoooded  data  fiiea 
which  are  not  intended  to  ruaasuiil  apatial 
entitiea  as  digital  gaopaphk:  or  cartographic 
fsaturae. 

d.  FIPS  SDTS  U  not  inleaded  to  fKUitate 
product  distribution  of  spatial  data  in  a  form 
designed  far  direct  acoan  by  ai^lication 
software  specific  to  a  particular  data 
structure,  dasa  of  ooniputer  platfarm,  or 
diatnovtion  media. 

e.  Neastandard  fatuwae  ahoald  be  used 
only  when  the  needed  operation  or  function 
cannot  ba  laaansiably  fanptaoMatad  with 
standard  fcatures  alone.  Although 
nonstandard  faaturaa  oA  be  vary  usefal.  It 
shouM  be  racogniaed  that  the  uaa  of  theaa  or 
any  other  nonatandard  alamants  may  make 
the  interchange  of  digital  spatial  data  and 
fotuie  coDverslous  mora  difficult  and  ooatiy. 

tUae  of  this  standard  or  a  PIPS  approved 
SDTS  applicalSoB  profile,  soch  as  the  SDTS 
TVP.  is  lequlied  far  Padarai  Govemmeot 
hnplemeatatiaH  of  this  Btandard.  FIPS  SOTS 
implaiaantaticaa  not  requiring  ftiU 
fonotioBaUty  are  rtssignatad  aa  application 
profilea.  ApplJcatJon  profiles,  raquirii^  all 


three  parts  of  tha  PIPS  SOTS,  are  UmJtad 
subaete  detigaed  far  uaa  with  a  pacific  type 
of  data  and/or  application.  Tba  SDTS 
Topolo^cal  Vector  Profile  (TVFl  it  an 
application  profile. 

9.  Spedtkatloas.  The  PIPS  SDHTS,  in  four 
parts,  provides  mecifkatioas  far  ttta 
organization  and  stmctura  of  distal  spatial 
data  transfar,  definition  of  ^atial  faaturaa 
and  attributaa.  data  transfer  eaoodlng,  and 
Topological  Vector  Profile. 

Specificatloas  of  this  PIPS  have  the 
following  chaiadaristicr 

(a)  Ability  to  Innsfcr  vector,  eaatar,  ptd 
and  attribute  data  and  other  ancillary 
infarmation: 

(b)  Cnmrnon  set  of  terminology  and 
definitions  far  spatial  hatuiaa; 

(c)  Internal  dmcription  of  the  data  typea. 
formats,  and  data  structures  such  that  me 
infarmation  items  can  be  readily  identified 
and  pnoeaaed  la  the  redpieat  system;  asd 

(d)  Media  fautepaadaDce  and  axteadibility 
to  encompass  new  spatial  infarmatiaa  as 
needed. 

10.  ImplementetioB.  Tba  implementation 
of  this  standard  involves  three  areas  of 
consideration:  Acquisition  of  FIPS  SDTS 
implementations,  validation,  and 
interpretations  of  the  standard. 

10.1  Acquisition  of  FIPS  SDTS 
Implementations.  This  revised  standard 
becomes  eflactive  six  (6)  month  after  the 
publicatioa  in  the  Federal  Kegiater 
announcing  amiroval  by  the  Secretary  of 
Commerce.  Federal  applicatiOBS  requiring 
the  transfer  of  digital  spatial  data,  are 
encouraged  to  start  uaing  FIPS  SOTS. 

A  transition  period  provides  time  far 
industry  to  produce  implementations 
conforming  to  the  standard.  The  transition 
period  for  FIPS  173,  SDTS  began  on  Pebrueiy 
IS.  1993  and  contiBaea  far  tvreive  (12) 
montha  tbeeialter.  Becaoae  FIPS  173-1 
specifies  the  linaitod  subset  of  FIPS  1 73,  the 
transition  period  far  FIPS  173-1  vrill 
coincide  with  that  originally  eatablished  far 
FIPS  173.  Use  of  FIPS  173-1  is  mandatory  for 
Federal  agencies  by  February  15, 1994. 

10.2  Validation.  Conformance  to  FTPS 
SDTS  is  apfnicalne  whether  implementations 
are  developed  lateiually,  acquired  as  port  of 
an  aatomated  date  profeasiim  (ADP) 
procuremeat,  acquired  by  separate 
procuremeat,  used  aader  aa  ADP  leasing 
arcangemeat.  or  specified  far  use  in  coatracU 
for  programming  services. 

Conformance  criteria,  based  on  application 
profiles,  will  be  used  far  validating  the 
conformance  of  PIPS  SDTS  implementations. 
Validetions  of  Implementations  for 
conformance  to  flPS  SDTS,  conformance 
criteria,  pofitgr.  and  pracedaree  an  under  the 
authority  ei  the  PIPS  program. 

10l3    laterpratetion  of  pips  SOTS. 
°-r-|-TtiiTn  TTf  niitstlnns  rnp^riing  this 
standard  wiU  be  provided  by  NIST. 
Queationa  concerning  the  content  and 
spedfications  ahould  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
ATTN:  FIPS  SDTS  Interpretation,  NaHoad 
Institute  of  Standards  and  Technology. 
Gailharabuig,  MD  20M9,  Telephone:  (301) 
97S-249a 

11.  Waivers.  Uadereartete  sxcapdoaal 
drcumstancea,  the  heads  of  Fadenl 


departmaataaDd 

waivers  to  Federal  Infarawtiaa  ftocaasing 
Standards  (FIPS).  Tba  head  of  aocfa  apsniiaa 
may  redelegate  such  authority  only  to  a 
senior  offidal  designated  pursuant  to  sadion 
3506(b)  of  THIe  44.  United  States  Code. 
Raqaaste  far  waivais  Aall  be  graoted  mly 
when: 

a.  Conpliance  with  a  standard  would 
advaraaly  aflad  the  accooipliahiaeBt  of  the 
mission  of  an  operator  of  a  Federal  computar 
system,  ot 

b.  CompUanoe  with  a  standard  would 
cause  a  ma)ar  adverse  financial  taapad  oa  the 
operator  which  is  aot  ofiwt  by  govemmeat- 
wide  savings. 

Afsncy  heads  may  approve  raquasta  far 
waivers  only  by  a  writtaa  dedsioa  which 
explains  the  basis  upon  which  the  ^eacy 
head  made  the  requirad  finding(s).  A  copy  of 
each  such  decision,  vrith  procurement 
sensitive  or  dassified  portions  dearly 
identified,  shall  be  seat  to:  Director, 
Computer  Systems  Laboratory,  ATTN:  PIPS 
Waiver  Dedsioos,  Technology  Building, 
room  B-154.  Natioaal  inatituto  of  Stendarda 
and  Technology,  Gaithersburg.  MD  20899. 

In  addition,  notice  of  eech  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  Committee  oa 
Government  AfEsirs  of  the  Senate  and  shall 
be  published  promptly  in  the  I 


When  the  determination  on  a  waver 
requeat  appliea  to  the  pwcuieaiaat  of 
equipment  and/or  services,  a  aotica  of  the 
waiver  determination  must  be  published  in 
the  Commerce  Business  Daily  as  a  part  of  the 
notice  of  solidtation  for  often  of  an 
acquisition  or,  if  the  waiver  detennlnatton  is 
made  after  that  notice  is  published,  by 
amendment  of  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  doctmients,  and  the  document 
approving  the  waiver  raqoast  aad  any 
supporting  and  anrompanyiag  dorjaneata. 
with  such  deletions  as  the  agency  is 
authorized  and  daddaa  to  make  under  5 
U.S.C  552  (b).  ahall  be  part  of  the 
procurement  rtnniawatetioo  aad  letelaod  by 
the  agency. 

(PR  Doc  93-17751  PUed  7-2>-93:«:4S  anal 


GovonMnont  Ownod  InvonUono 
Avallabl*  for  Uconsing 

A0D4CY:  National  Institute  of  Standards 
and  Tachnology,  Commaros. 
ACTION:  Notice  of  Goveinmeiil  oivned 
inventkn*  avaiU>la  for  Uoansiag. 

•UMMARV:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commeroe.  and  is  available  for  licensiag 
in  annordenoB  with  35  U.S.C  207  and  37 
CFR  part  404  to  ackiove  expeditious 
commercialization  of  results  of  federally 
funded  reaearch  and  developiaent 
KM  FURTHER  WfOniiATION  CONTACT: 
Tedinical  and  UoenaiRg  inlormetion  on 
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these  inventions  may  be  obtained  by 
writing  to:  Mary  Beth  Pignone.  National 
Institute  of  Standards  and  Tschnology, 
OiBce  of  Technology 
Commercialization,  Division  222, 
Building  221,  room  B256.  Gaithersbuig, 
MD  20899:  Fax  301-«69-2751.  Any 
request  for  infbrmaticm  should  include 
the  MIST  Docket  No.  for  the  relevant 
inventicm  as  indicated  below. 
tUPPLEMENTAL  MFORMATION:  The 
invention  available  for  licensing  is: 

Tith:  Method  of  Fabricating  Articles. 

Description:  A  method  for  cutting 
ceramic  articles  by  using  a  new  cutting 
fluid  of  boric  acid  in  distilled  water. 
The  use  of  boric  acid  can  reduce  cutting 
forces  by  20-50%,  depending  upon  the 
cutting  material.  This  new  cutting  fluid 
may  also  be  used  on  steel  and  steel 
alloys.  Overall,  the  use  of  this  cutting 
fluid  may  lead  to  a  major  reduction  tii 
the  total  fabrication  costs  of  the  ceramic 
article. 

Dated:  July  20. 1993. 
AraliPrabliakar, 
Dinctor. 

[FR  Doc  93-177S0  Filed  7-23-93;  8:45  am] 
I  oooa  asi»-is-M 


National  Oceanic  and  Atmoaphertc 
Adminlatratlcn  . 

(UX0720ft3AI  < 

Qroundflah  ofthe  Gulf  Of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Notice  of  availability  of  an 
amendment  to  a  Hshery  management 
plan:  request  for  comments. 


UMI 


:  NMFS  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  31  to  the  Fishery 
Management  Plan  for  Groundfish  ofthe 
Gulf  of  Alaska  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the^ublic.  Copies  ofthe  amendment 
may  be  obtained  from  the  Council  (see 
A00RE88E8). 

DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  September  20, 1993. 
A00RESSC8:  Commento  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  ).  Berg,  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  Alaska. 
99802  (Attn:  Lori  Gravel),  or  delivered 
to  the  Federal  Building  Annex,  Suite  6, 
9109  Mendenhall  Mall  Road,  Juneau. 
Alaska. 

Copies  of  Amendment  31  and  the 
environmental  assessment  (EA) 
prepared  for  the  amendment  are 


available  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage.  Alaska  09510  (telephone 
907-271-2809). 

FOR  PWTNER  MRMMATION  CONTACT: 
Jessica  A.  Qiarrett.  NMFS.  Alaska 
Region.  907-586-7228. 
•UPPiBiENTARV  ayoniiATiOM;  The 
Magnuscm  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Coimcil  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  \he  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  plan  or 
amendment,  immediately  publish  a 
notice  that  the  plan  or  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  plan  or 
amendment. 

The  FMP  currently  manages  Atka 
mackerel,  Pleuroffximmus 
monopterygius,  as  a  component  of  the 
"other  species"  category  of  groundfish. 
Amendment  31  to  the  FMP  would 
remove  Atka  mackerel  from  that 
category  and  establish  the  species  as  a 
separate  target  groundfish  category  in 
the  Gulf  of  Alaska  (GOA).  Establishment 
of  a  new  target  category  for  Atka 
mackerel  in  the  GOA  would:  (1)  Allow 
biologically-based  management  of  Atka 
mackerel  stocks:  (2)  prevent  preemption 
of  remaining  "other  species"  by  fishing 
activities  for  Atka  mackerel:  (3) 
potentially  increase  harvest  amounts  of 
Atka  mackerel  in  the  Western 
Regulatory  Area;  and.  (4)  potentially 
increase  the  total  allowable  catch  (TAG) 
for  the  "other  species"  category, 
currently  spedned  as  5  percent  of  the 
cumulative  target  species  TACs. 

In  the  GOA.  the  "other  species" 
category  is  airrently  comprised  of  Atka 
mackerel,  sculpins,  skates,  squid, 
smelts,  sharks,  eulachon,  capelin,  and 
octopus.  Target  operations  have 
developed  the  Atka  mackerel  in  recent 
years.  The  remaining  species 
components  ofthe  "other  species" 
category  typically  are  encountered  as 
bycatch  in  groundfish  target  fisheries, 
and  are  frequently  discarded.  The  TAG 
for  "other  species"  has,  until  1993,  been 
a  Gulf-wide  TAC  equal  to  5  percent  of 
the  sum  of  TACs  specified  for  all  target 
species. 

Atka  mackerel  occurs  almost 
exclusively  in  the  Western  Regulatory 
Area.  Since  1990,  a  target  fishery  for 
Atka  mackerel  had  developed  in  this 
area.  Target  operations  for  Atka 


mackerel  in  1992  resulted  in  the  "other 
species"  TAC  being  harvested  early  in 
the  year.  As  a  result,  retention  of  "other 
spedes"  was  prohibited  by  May  1992 
(57  FR  21215.  May  19. 1992).  To  prevent 
a  similar  situation  in  1993,  the  "other 
spedes"  TAC  was  apportioned  by 
management  area.  However,  a  target 
fiahery  for  Atka  mackerel  in  the  Western 
Regulatory  Area  again  caused  a  closure 
of  directed  fishing  for  "other  spedes"  in 
that  area  in  April  1993  (58  FR  17806. 
April  6. 1993). 

Uuring  1992.  the  Coundl 
recommended  initiation  of  an  FMP 
amendmmit  to  establish  Atka  mackerel 
as  a  separate  taiget  spedes  category  in 
the  GOA.  A  draft  analysis  was  prepared 
under  guidance  of  the  National 
Environmental  Policy  Act  (NEPA)  for 
1969  and  NOAA  policy.  Two 
alternatives  were  considered  in  the  EA: 
the  status  quo.  under  which  Atka 
mackerel  would  remain  in  the  "other 
spedes"  category,  and  Alternative  2. 
which  establishes  a  separate  target 
spedes  category  for  Atka  mackerel.  At 
its  June  1993  meeting,  the  Council 
considered  information  presented  in  the 
EA  and  recommendations  of  its  advisory 
committees  on  the  amendment 
proposal.  The  Coundl  then  approved 
Amendment  31  that  would  establish 
Atka  mackerel  as  a  separate  target 
spedes  category  in  the  GOA.  This 
amendment  is  intended  to  be  efiisctive 
for  the  1994  fishing  year,  if  approved  by 
the  Secretary  after  review  and 
consideration  of  public  comments. 

Under  Amendment  31,  management 
of  GOA  Atka  mackerel  would  be 
biologically-based  and  more  responsive 
to  conservation  needs  of  Atka  mackerel 
stocks,  predators,  and  other  aspects  of 
the  environment.  Atka  mackerel  catches 
would  not  preempt  fishing  for,  or 
retention  of,  the  "other  species" 
category.  Furthermore,  the  amount  of 
Atka  mackerel  available  for  harvest 
potentially  could  increase  fit>m  the  1993 
level  (3.053  metric  tons),  based  on  the 
1993  "other  species"  TAG  specified  for 
the  Western  Regulatory  Area  of  the 
GOA,  and  the  amount  of  "other  spedes" 
would  increase  because  the  TAC  for 
"other  species"  is  calculated  as  5 
percent  ofthe  sum  of  TACs  spedfied  for 
tarmt  species. 

liiis  change  is  necessary  to  improve 
conservation  and  management  of  Atka 
mackerel  and  of  remaining  "other 
spedes"  groundfish  resources.  The 
change  is  intended  to  further  the  goals 
and  ^jectives  of  the  FMP.  No 
regulatory  changes  are  necessary  to 
implement  this  FMP  amendment 
because  target  groundfish  and  "other 
spedes"  are  spedfied  annually  under 
existing  regulations  at  §  672.20(a)(2). 
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List  of  SubJKts  ia  50  CFR  Part  872 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

AndMriljr:  18  U.S£.  1801  atttq. 
Dated:  July  20, 1993. 
DM>MS.CMIiii. 

Acting  Dindor,  Office  of  Fisheries 
Coimrwatibn  tmd  MvKtgement,  Nation^ 
MahneFUmries  Service. 
(FR  Doc.  9»-17806  PiM  7-20-93;  S:05  pm] 


AGBCV:  Nabonal  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Amendment  of  scientific 
research  permit  No.  797  (P77#S7). 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
hnporting  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531  et 
seq.),  and  the  regulations  governing  the 
taldng  importing,  and  exporting  of 
endangered  fi^  and  wildlife  (50  CFR 
part  222).  and  the  canditi(ms  hereinaiter 
set  out.  Scientific  Research  Permit  No. 
797,  issued  to  the  National  Marine 
Mammal  Laboratory.  Alaska  Fisheries 
Science  Center,  NMFS.  NOAA.  7600 
Sand  Point  Way.  NE..  BIN  C1S700, 
Seattle,  Washington  98115.  is  amended 
to  audusize.  for  the  purpose  of 
scientific  roeearch,  the  import  of  marine 
mammal  specimen  materials  collected 
in  a  legal  manner  on  land  or  in  the 
waters  of  the  coxmtry  of  origin,  and  to 
export  marine  mammal  specim«i 
material  far  purposes  of  analysis  by 
individuals  or  laboratories  in  foreign 
countries.  The  specimens  may  be  re- 
imported  for  further  analyses  or  archival 
by  the  National  Marine  Mammal 
Laboratory. 

ADDRESSES:  Documents  pertaining  to 
this  permit  and  amendment  are 
avaiiable  for  review,  by  appointment,  in 
the  follovnng  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  NOAA,  1335  East- 
West  Highway,  suite  7324.  Silver 
Spring.  MD  20910,  (301/713-2289): 

Director.  Alaska  Region,  NMFS, 
NOAA,  9109  Mendenyball  Mall  Road, 
suite  6.  Juneau.  AK  99802.  (907/586- 
7221): 

Director.  Northwest  Region,  NMFS, 
NOAA.  7600  Sand  Point  Way,  NE.,  BIN 
C15700.  Seattle.  WA  98115,  (206/526- 
6150): 

Director.  Southwest  Region,  NMFS. 
NOAA.  501  West  Ocean  Boidevard, 


suite  4200.  Long  Beach.  CA  90802- 
4213.  (sio/gso-'Wis): 

Director,  Southeast  Region.  NMFS, 
NOAA,  9450  Koger  Boulevard,  SL 
Petersburg.  FL  33702.  (813/893-3141); 
and 

Director,  Northeast  Region.  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  (506/281-9200). 

Dated:  )uly  20, 1993. 
HeriMrtW.Kaufimaa. 
Deputy  Director,  Office  of  Protected 
Fesources,  National  Marine  Fisheries  Service. 
(FR  Doc  93-17655  Filed  7-23-03;  8:45  am] 
MUJNG  COOC  M1«-a-M 


National  Technical  Infonnatlon  Service 

Government-Owned  Inventfon; 
Availability  for  Licensing 

The  inventioo  described  in  U.S. 
Patent  4,277,344  and  entitled 
"Interfadally  Synthesized  Reverse 
Osmosis  Membrane"  is  intended  to  be 
available  for  licensing  in  the  U.S.  and, 
possibly,  in  certain  foreign  countries  to 
achieve  broad  commercialization  and 
use  of  results  of  federally  funded 
research  and  development.  Prospective 
licenses  will  be  roydty  bearing  and  will 
comply  with  the  terms  and  conditions 
ofaS  U.S.C  207-209. 

The  invnation  relates  to  a  method  of 
making  and  xising  a  sheet-Mke  composite 
reverse  osmoris  membrane  for  removing 
solute  from  solnte-containrng  water  in  a 
single  pass.  The  riieet-Iike  composite 
material  comprises  a  mocroporous 
support  layer  and,  supp<Mled  diereon,  a 
crosslinked,  water  permeable, 
interfcdally  polymerized,  uhrathin 
pc^yamide  desalinizing  lajrw. 

A  copy  of  Patent  4,277.344  and 
licensing  infcnniation  may  be  obtained 
by  writing  to:  Douglas  J.  Campion, 
Actii^  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce,  P.O.  Box 
1423,  Springfield,  Virginia  22151.  or  by 
telephoning  (703)  487-4732. 

Nothing  contained  in  this  notice  shall 
be  construed  as  authority  to  practice  the 
invention  covered  by  the  patent,  as  a 
waiver  of  the  government's  rights  in  or 
to  enforce  the  patent,  as  a  waiver  of 
royalties  due  for  past  use  of  the  pat«it. 
or  as  dedication  of  the  patent  for  public 
use.  To  date,  no  licenses  have  bemi 
granted  by  the  government  imder  the 
patent  and  any  unauthorized  use  of  the 
patent  'will  be  pursued. 

Applications  for  patent  licenses  to 
praties  the  invention  embodied  in 
Patent  4.277344  should  be  sent  to 
Douglas  J.  Campioo  at  the  address  above 
and  diould  be  received  widiin  30  days 


of  publication  of  this  notice  to  ensure 
consideration  for  a  license. 
Douglaa  J.  Campion. 

Acting  Director.  Office  of  Federal  Patent 
Licensing. 

[FR  Doc  93-17856  Filed  7-23-93;  8.-4S  an) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Umlta  for  Caftain 
Cotton  and  Man-Made  Rber  Textile 
Producta  Produced  or  Manufactured  In 
China 

July  19, 1993. 

AGENCY:  CcHnmittee  for  the 
Implementation  of  Textile  AgreeaMals 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjxisting 
limits. 

EFFECTIVE  DATE:  July  20, 1993. 

FOR  FURTHER  aTOWMATION  CONrACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  tad 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  (^ota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MfORMATKM: 

Authofily:  Executive  Order  11651  of  March 
3, 1972,  a*  amended;  section  204  of  tiM 
Agricultun)  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  currwit  limits  for  Categories  218, 
340,  352  and  615  are  being  increased  by 
application  of  swing,  reducing  the  Umit 
for  Category  607  to  account  for  the 
increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Abo 
see  57  FR  62304,  published  on 
December  30, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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<mly  in  tli«  implementation  of  certain  of 
its  provisions.  . 

liUlXHajraa.  ' 

Chainnan,  CoaunittBt  for  the  Implementation 
t^TextUe  Apeements. 

I  fcr  the  lipl— iHiHoa  of  Textih 


^Il]r  19. 1993. 
CominissioDer  of  Customs, 
OspartDient  of  the  Treasury.  Waehington,  DC 
20229. 

Omt  Conunissioner  This  diractive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  23, 1992,  by  the 
Qwinnan.  Ccomiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imparts  of  certain  cotton,  wool, 
nun-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  C3>ina  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

BfEactive  on  July  20, 1993,  you  are  directed 
to  amend  further  the  directive  dated 
December  23, 1992  to  adjust  the  limits  for  the 
fallowing  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Clagocy 

Niniti 

Levelenotina 

group 
218 „ 

340 

362  „. 

607 

615 

10,873,718  squara  ma- 
tais. 

e21,068donno( 
wtiicii  ftol  moca  than 
402,228  dozen  ahal 
ba  in  Category  340- 
2«. 

1,821,256  dozen. 

1      tt-f-1       -f-ia     I.1IMMVAM.A 

i,eii,ila  klograma. 
23,024,710  aquaia  ma- 
tars. 

^Tlia  hnNs  hava  not  been  adjusted  to 
aooount  tor  any  Imports  exported  after 
Daoambar3l,  im2. 

•Category  340-Z:  only  HTS  nunbere 
6206.202015,  6205.20.2020.  6205.20.2050 
and  6206.20.2060. 

The  CoDomittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  ections  bll  within  the  foreign  affairs 
exception  to  the  rulemaking  provisitms  of  5 
U.S.C  553(aXl). 

Sincerely. 

Rita  D.  Hayes, 

Chainnan.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  93-17758  Piled  7-23-93;  8:45  am] 


UMI 


Adjuatmant  of  Import  UmHs  for  Cortain 
Cotton.  Wool  and  Man-Mada  Hbar 
TaxUlaa  and  Taxtila  Producta  and  Silk 
Bland  and  Ottier  Vagalabia  nbor 
Apparal  Producad  or  Manufacturad  In 
tha  PtUlippinaa 

July  20, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Isstiing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  July  27, 1993. 
FOR  FURTHER  tlFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
OfBca  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  ouota 
stattis  of  these  limits,  refer  to  me  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6713,  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Aodiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiatar  notice  57  FR  54976. 
pubUshed  on  November  23. 1992).  Also 
see  57  FR  53473,  published  on 
November  10, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coauaittee  fiir  the  ImplementatioB  of  Textile 
AgreenMots 

July  20, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 


and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  whidi  began  on  January  1, 
1993  and  extends  through  December  31, 
1993. 

Efiisctive  on  July  27, 1993,  you  are  directed 
to  amend  the  directive  dated  November  4, 
1992  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Philippines: 


Category 

Hm«i 

Levels  in  Qroup  i 

Ca#e      ••••••••••■•«••••••••«*«•• 

1,075,027  dozen. 

238  

9,667,101  Utograma. 

331/631  

3,900,550  dozen  pairs. 
233.198  dozen  of 

333/334  

which  not  mora  ttian 

28,371  dozen  Shan 

bain  Category  333. 

335  

151,788  dozen. 

*^^*     "••••■••••••♦••••••••••••• 

583,973  dozen. 

338/338  

1,669,598  dozen. 

340/640 

847  520  dozen  of 

which  not  mora  than 

466,135  dozen  shal 

ba  in  Categories 

340-Y/640-Yt. 

341/841  .................. 

785,978  dozen. 

342/642 

417.482  dozen. 

345  

142,278  dozen. 

347/348  

1,588,742  dozaa 

350  

114.214  dozen. 

351/651  .....M...... 

455,345  dozen. 

352/652  

1,725,026  dozen. 

359-C«59-C» 

666,000  kHograms. 

WW  1     ■■>•■■••••••••■••••••••••• 

1.496,635  numbers. 

369-S*  

339.248  Wtograms. 

431  

178,511  dozen  paks. 

433  

3,388  dozen. 

443 

41,169  numbers. 

445/446  

29,030  dozen. 

447  

8,581  dozen. 

611  

4,491 ,522  square  ma- 

tars. 

633  ~..~~.> 

30,785  dozen. 

634  

333,760  dozen. 

318.009  dozen. 

636  . 

1392,702  dozen. 

636/«K9v    • .».•••••.. 

1,715,132  dozen. 

643  

735,327  numbers. 

645«46  

628,107  dozen. 

647/648  

844,911  dozea 

649  

6,1 10,382  dozen. 

650  •....•••••••..•.. 

78,774  dozen. 

Vyf9    Tl         •••■••••••••••■••••• 

1,176,701  Utograms. 

W^f       •••••>••>•»■•••■•••••••«•• 

786,745  dozen. 
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Celigory 

AdMtad  twolvt-morMh 
lirf«i 

Group  II 

200-229,300-326, 

86.547,210  tquwame- 

330,  332. 348, 

tw«  oquivaionL 

363,  364,  36»-0«. 

360,  362,  363, 

360-07. 400-414. 

432,434-442. 

464-469.600- 

607,  613-629. 

630,632,644, 

653,  654, 650-0*, 

666,  666. 669-0*. 

67«K)w.831- 

846  and  850-658, 

•■•group. 

account    for    vry 
Dacamb«r31.19fe 

•Calegofy    340-Y 
6205.20!%15, 
6205.20.2050 
640-Y:    only 
6206.30.2020. 
6205.30.2060. 

•Calsgory 
6103.42.2025, 
6104.68.3010. 
6203.42.2010, 
6211.32.0010, 
6211.42.0010; 


not  b«an  adustad  to 
hnporti    oxponad    aflar 

only    HTS    numban 

6205.20.2020.    6205.20.2046. 

and   6205.20.2060;   Catwiory 

HTS    numbara   6205.30.2010, 

6205.30.2060  and 


358-C:    only    HTS    numbars 
6103.48.3Ca4.    6104.62.1020. 
6114.20.0048,    6114.20.0052. 
6203.42.2080.    6204.62.2010, 
6211.32.0025  mrd 

Catagoty  6S8-C:  only   HTS 
"' 6103.43.2020. 


numbara       610323.0(S5. 
6103.43.2025.    6103.48.2000, 


6104.63.1030. 
6114.30.3044. 
6203.43.2080, 
6204.63.1510. 
6211.33.0010, 


6103.48.3038, 
6104.68.1000, 
6114.30.3054, 
6203.48.1010, 
6204.68.1010, 
6211.33.0017 


only    HTS    number 


6104.63.1020, 
6104.68.3014, 
6203.43.2010, 
6203.48.1080, 
6210.10.4015, 
«ld  6211.43.0010. 

^Category    368-S: 
6307.102005. 

•Calagory  6S8-H:  only  HTS  numbers 
6502.00.8030,  6504.00.8015.  6504.00.8060. 
6505.80.5080.  6505.80.6080.  6505.80.7080 
«id  6505.80.6080. 

•Calagofy  356-0:  aN  HTS  numbars  axcapt 
6103.42^025,  6103.48.3034,  6104.62.1020, 
6104.68.3010,  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2080,  6204.62.2010. 
6211.32.0010,  6211.32.0025  Mid 

6211.4^0010  (Catagory  358-C) 

▼Calagory  368-0:  al  HTS  numbars  axcapt 
6307.10!2065  (Category  368-S). 
*Catagoiy  658-0:  al  HTS  numbara  axcapt 
103.23.0055,    6103.43.2020, 
6103.48.3038, 
bl04.68.1000, 
6114.X.3054, 
6203.48.1010, 
6204.68.1010, 
621133.0017, 
658-C); 
6504.00.8060, 

6505.80.7080 
6505  JO  J080  (Catagory  658-H)- 

•Catagory  668-0:  al  HTS  numbara  axcapt 
6305.31.0010,  6305.31.0020  and 

6305.38.0000  (Cataoory  66»4>). 

«*Calagory  670-O:  al  HTS  numbara  axcapt 
4202.12.8030,  4202.12.6070,  4202.92.3020. 
4202J2.3030  and  4202.82.8025  (Catagory 
670-L). 

Th«  Committae  tar  the  Implementation  of 
Textile  Agreements  has  detennined  that 
tbeee  actions  fill  within  the  foreign  afhin 
exception  to  the  nilemaldng  provicions  of  5 
U.S.C  S53(sMl). 


61O3.23.0 

6103.48.2000, 

6104.63.1030, 

6114.30.3044, 

6203.43.2080, 

6204.6ai510, 

6211.33.0010, 

(Category 

te0<roo.8015, 

6506.80.6080, 


6103.43.2025, 
S104.63.1020, 
6104.68.3014. 
6203.43.2010, 
6203.48.1090, 
6210.10.4015, 
6211.43.0010 
6502.00.9030, 
6505.80.5080, 


Sincerely, 
Rita  D.  Hayes, 

Qiainnan.  Committmforthe  bnphmmtaUon 

(tfT«xtU0Agnement$. 

(FR  Doc  83-17759  Filed  7-23-93;  8:45  em] 
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Extension  of  an  Import  UmH  for 
Certain  Cotton  Textile  ProducU 
Produced  or  Manufactured  In  Qartar 

July  21, 1993. 

AGENCY:  Committea  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

EFFECTIVE  OATE:  July  28, 1093. 

FOR  FURTHER  MFORMATION  CONTACT: 
Jennifer  Tallarico,  Intematicmal  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

StiPPLEMENTARY  eiFORMATION: 

Aitfhorily:  Executive  Order  11651  of  March 
3, 1972,  at  amended:  tection  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  347/348  for  an  additional 
twelve-month  period,  beginning  on  July 
28, 1993  and  extending  through  July  27, 
1994. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  %vith  the 
Government  of  Qatar,  further  notice  will 
be  published  in  the  Federal  Register. 

A  description  of-the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sdiedula  of  the  United  States  (see 
Federal  Ragiater  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 


1 57  FR  54222.  published  on 
November  17, 1992. 
Rita  D.  Hayes. 

Ouurman,  Coaanittee  for  the  Implementation 
of  TextUe  AgnementM. 

Co—ittee  far  the  ImfiemeBtatkm  efTextile 


July  21, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commiisioner  Under  the  terms  of 
section  204  of  the  Agricultiiral  Act  of  1956, 
as  amended  (7  U.S.C  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effBctive  on  July 
28, 1993,  entry  Into  the  United  States  for 
consumption  and  writhdnwal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  347/348,  produced  or 
manufectured  in  Qatar  and  exported  during 
the  twelve-month  period  beginning  on  July 
28, 1993  and  extending  through  July  27, 
1994,  in  excess  of  345,815  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  July  28, 1992  through  July  27, 
1993  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
Goods  in  excess  of  that  limit  shall  lie  subject 
to  the  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  Into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemalung  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  93-17747  Filed  7-23-93;  8:45  am) 
BNAMQ  cooe  ssie-o»-r 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Propoeed  Addltlone  to  the 
Procurement  Uet  Correction 

In  the  document  appearing  on  page 
38364  in  the  second  column  of  FR  Doc 
93-16947  in  the  issue  of  July  16, 1993 
the  service  listed  as  Janitorial/Custodial, 
U.S.  Soldier's  and  Airmen's  Home,  3700 
North  Capitol  Street,  NW.,  Washington 
DC  should  reed  Janitorial/  Custodial  and 
Warewashing,  U.S.  Soldier's  and 
Airmen's  Home.  3700  North  Capitol 
Street,  NW..  Washington,  DC 
Beverly  L.  MUkoMB. 
Executive  Director. 

(FR  Doc  93-17599  Filed  7-23-93;  8:45  am] 
■RJJM  COOf 
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COMMODITY  FUTURES  TRAOMQ 
COMMISSION 


UMI 


CMcagol 

PropOMd  Ma|or  Markallndm  FuUiTM 

and  FulufM  OpUen  CoolracU 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  tvailability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Kxrhange  (CME  or  Exchange  has 
applied  for  designation  as  a  contract 
market  in  Ma)or  Market  Index  futures 
and  futures  option  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  Cor  comment  is  in  the 
public  interest,  mil  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  August  10. 1993. 
AOOnCSSES:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Major  Market  Index  futures  and  futures 
option  contracts. 

FOR  FURTMBI MFORMATION  CONTACT: 
Please  contact  Stephen  Sberrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPUEMBfTART  MFORMATXM:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  IX!  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  throu^  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  pbone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Informetion  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 


to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
SacielBriat  at  the  ComraisBion's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
%vritten  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  Exchange,  should  send  such 
comments  to  Jean  A.  W^ib,  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581  by  the  specified 
data. 

• 

Issued  in  Washington.  DC.  on  July  21, 
1993. 

Gerald  D.  Gejr, 
Director. 

(FR  Doc.  93-17781  Filed  7-23-93;  8:45  ami 
BHJJNQ  COOC  «M1-ei-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

EmdfonmiHal  Aaaaeanwnt;  RAPTOR/ 
TALON  Program 

agency:  Ballistic  Missile  Defense 

Organization  (BMDO).  DOD. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  prepared  a  Finding  of  No  Significant 
Impact  based  on  assessment  of  the 
potential  environmental  consequences 
of  conducing  the  BMDO  RAPTOR/ 
TALON  Pro^wn.  The  proposed  acti<m 
of  the  BMDO  RAPTOR/TALC»i  Program 
is  to  design,  develop,  and  demonstrate 
technologies  related  to  the  Responsive 
Aircraft  Program  for  Theater  Operations 
(RAPTOR),  an  unmanned  aerial  vehicle 
capable  of  sustained,  high  altitude,  long- 
term  flight,  and  the  Theater 
Applications — Launch  on  Notice 
(TALON),  a  miniaturized  kinetic  kill 
interceptor  to  be  deployed  on  the 
RAPTOR. 

BACKGOUNO:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C  4321  et  seq.)  and  the  U.S. 
Department  of  Defense  (DOD)  Directive 
6050.1  (Environmental  Effacts  in  the 
United  States  of  DOD  Actions),  the 
Ballistic  Missile  Organization  (BMDO) 
has  conducted  an  assessment  of  the 
potential  environmental  consequences 
of  the  design,  development,  and 
subsequent  demonstrstion  of  the 
RAPTOR/TALON  and  related  activities. 
The  BMDO  is  proposing  efforts  under  a 
technology  program  to  design,  develop, 
and  demonstrate  the  platforms  and 


interceptors  capable  of  meeting  a  hostile 
theater  ballistic  missile  threat. 

Activities  vrithhi  the  BMDO 
RAPTOR/TALON  Program  would  occur 
successively.  Each  generation  of  launch 
platforms  and  Interceptor  would  reflect 
technological  advances  as  they  are 
achieved  during  the  program's  progress. 
Major  program  activities  would  occur  at 
several  California  locations:  Lawrence 
Livermore  National  Laboratory  (LLNL). 
Simi  Valley,  Mojave,  the  former  George 
Air  Force  Base  (AFB),  Edwards  AFB, 
and  Norton  AFB  (slated  for  closure 
March  31, 1994).  Activities  would  also 
occur  at  the  Nevada  Test  Site  and  White 
Sands  Missile  Range.  New  Mexico. 
There  would  also  be  test  flights  of  the 
RAPTOR  platform  in  global  commons 
areas. 

The  prime  RAPTOR  Solar  Electric 
Test  Platform  (SETP)  candidate  would 
be  a  refurbished  modular  span-loaded 
wing  first  developed  by  the  Government 
for  other  purposes  in  the  early  1980s.  It 
would  be  refurbished  for  testing  by 
AeroVironment.  Inc.  Simi  Valley, 
Cahfomia.  Materials  used  in  the 
unmanned  "wing"  and  future  versions 
are  lightweights  such  as  balsa  and 
composite  materials.  A  second 
candidate  RAPTOR  platform  would  be  a 
fixed-wing  unmanned  aerial  vehicle. 
Scaled  Composites.  Ina  of  Mojave. 
California,  would  manufacture  the 
airframe.  This  platform  would  be 
powered  by  a  turbocharged  gasoline 
engine.  It  would  be  constructed 
primarily  of  composite  materials.  A 
significant  portion  of  the  RAPTOR/ 
TALON  program  would  be  a  technology 
research  effort  to  design,  develop,  and 
demonstrate  an  efficient  solar-powered 
energy  supply.  To  do  so  would  require 
major  advances  in  fuel  cell  technology. 

The  TALON  would  be  a  high 
endoatmospheric  or  exoatmospheric 
kinetic  kill  interceptor  designed  to 
operate  from  the  RAPTCKl  platform.  The 
TALON  would  attain  a  typical  speed  of 
nearly  1.5  miles  per  second  and  have  a 
range  of  approximately  60  miles.  The 
TALON  would  make  use  of  a  miniature 
pumped-propulsion  system  developed 
at  LLNL,  Livermore,  California.  The 
system  would  use  hydrazine  or 
hydrazine  and  nitrogen  tetroxide  fat 
propellents.  

Ground  testing  of  RAPTCXl  would  be 
at  contractor  facilities  at  Simi  Valley  or 
Mojave  Airport,  Califfomia.  Initial  aerial 
testing  of  the  SETP  would  likely  occur 
at  the  former  George  AFB.  California,  or 
at  Norton  AFB.  another  location  neer 
the  Simi  Valley  facility.  The  fixed-wing 
aircraft  would  likely  be  tested  at 
Edwards  AFB.  California.  White  Sands 
Misnle  Range  would  also  be  considered 
for  RAPTOR  flight  testing.  The  RAPTOR 
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pioof  of  conoept  would  likely  require 
sustained  flight  over  many  thousands  of 
times.  This  would  require  the  capability 
to  maintain  flight  24  hours  per  day. 

The  TALON  interceptor  would 
require  design,  component,  and 
subsystem  testing.  The  TALOISI  would 
be  dwignedto  operate  from  the 
RAPTOR  platform.  Dedgn  testing  would 
occur  at  LLNL.  The  Talon  propubion 
compments  would  be  tested  at  LLNL. 
Tether  testing  of  the  divert  thrusters 
would  be  accomplished  at  the 
Department  of  Enernr's  Nevada  Test 
Sits.  Flight  testing  of  TALCM  would 
occur  at  White  Sands  Kfissile  Range. 
Initial  tests  would  likely  involve  launch 
from  a  conventional  high-performance 
aircraft,  launches  to  a  "p<^t-in-spaoe." 
and  eventually  launches  against  an  air- 
breathing  target  Integrated  testing  of 
RAPTOR  and  TALON  would  occur  at 
White  Sands  Missile  Range. 

Transportation  of  either  RAPTOR  or 
TALON  components  would  require 
standard  commercial  tractor-trailer 
assemblies.  Fuel  not  transported  for  the 
systems  would  be  obtained  locaUy  for 
testing. 

A  no-action  alternative  was 
considered.  The  alternative  of  not 
conducting  RAPTOR/TALON 
technological  research  and  development 
was  rejected  since  ramifications  of  the 
no-action  alternative  vrould  be  that 
during  military  operations,  potentially 
optimal  area  defense  might  not  be 
achieved.  Breakthrouohs  in  continuing 
research  in  sensor  and  area  interceptor 
technologies  might  be  delaved  to  the 
detriment  of  the  overall  Ballistic  Missile 
hiitiative. 


I:  The  potential  for  significant 
impacts  was  determined  through  an 
analysis  of  the  activities  that  would  be 
conducted  at  the  proposed  locations. 
The  potential  impacts  of  the  proposed 
action  were  assaned  against  the 
following  environmental  considerations: 
biologic^  resources;  cultural  resources; 
air  quality;  noise;  meteorology;  airspace 
use;  and  safety.  The  methodical 
approadi  consisted  of  identifying 
potential  envirtmmental  issues  and 
determining  their  significance. 

Hie  design,  development,  and 
demonstration  of  the  RAPTOR/TALON, 
system  and  its  components  would  be 
conducted  in  or  at  existing  facilities  that 
are  routinely  used  for  such  activities.  No 
significant  impacts  vrHl  occur  as  a  result 
of  using  thwe  facilities. 

The  RAPTOR/TALON  Program  would 
not  cause  any  significant  impacts  cm 
environmental  resources  or  the  hvunan 
environment  at  LLNL.  The  LLNL's 
function  within  the  BMDO  RAPTOR/ 
TALON  Program  is  primarily 


administrative,  with  minor  component 
assembly  and  testing.  These  activities 
are  well  vrithin  the  existing  capacity 
and  present  practices  of  LLJ«IL.  No 
construction,  additional  concerns  for  air 
and  water  quality,  or  additional 
hazardous  waste  issues  are  anticipated. 

The  BMDO  RAPTOR/TALON 
Program  would  not  cause  any 
significant  impacts  on  environmental 
resources  or  the  human  environment  at 
AeroVironment,  Inc.  Program  activities 
would  not  result  in  increased  generation 
of  air  or  water  discharges  or  hazardous 
waste.  All  program  activities  would  be 
consistent  with  ongoing  operations  that 
are  in  compliance  with  applicable 
Federal,  State,  and  local  uws  and 
regulations.  Nor  would  the  RAPTOR/ 
TALON  Program  cause  any  significant 
impacts  on  environmental  resources  or 
the  human  environment  at  Scaled 
Composites.  Inc.  Program  activities  are 
a  small  percentage  of  the  facility's 
activities  and  would  not  result  in 
increased  generation  of  air  or  water 
discharges  or  hazardous  waste.  All 
program  activities  would  be  consistent 
with  ongoing  operations  that  are  in 
compliance  with  applicable  Federal. 
State,  and  local  laws  and  rtwulations. 

Ground  testing  of  the  TALCN4  at  the 
DOE  Nevada  Test  Site  would  occur  at  a 
facility  designed  for  such  testing.  Noise 
and  air  emissions  from  the  testing 
would  be  within  the  design 
characteristics  of  the  facility. 

The  BMDO  RAPTOR/TALON 
Program  would  cause  no  significant 
impacts  on  transportation  and  would 
pose  no  special  requirements. 

The  BMDO  RAPTOR/TALON 
Program  flight  testing  would  not  cause 
any  significant  impacts  to 
environmental  resources  or  the  human 
environment.  Candidate  locations  for 
flight  testing  of  the  SETP  include  the 
former  George  AFB,  Edwards  AFB, 
Norton  AFB.  and  Mojave  Airport. 
Testing  of  the  fixed-wing  RAPTOR 
would  occur  at  Edwards  AFB.  Testing  of 
the  integrated  RAPTOR  and  TALON 
would  occur  at  White  Sands  Missile 
Range.  Evaluation  of  potential  impacts 
at  those  locations  revealed  none  of 
simificance. 

Potential  cumulative  impacts  of  the 
BMDO  RAPTOR/TALON  Program  were 
evaluated.  Flight  preparation, 
operations,  and  recovery  of  RAPTOR 
platforms  would  occur  within  areas 
normally  used  for  aviation  activity.  This 
program  would  not  create  a  measurable 
increase  in  those  activities,  nor  is  it 
expected  to  create  a  situation  where  an 
environmental  resource  would  reach  a 
threshold  of  concern.  The  TALON 
interceptor  activities  would  not  increase 
the  stress  level  on  any  environmental 


resource.  The  BMDO  RAPTOR/TAUM 
Program  would  not  result  in  any 
accumulation  of  noise,  common 
resources,  or  infrastructiire  impacts. 

Portions  of  the  proposed  action  could 
occur  outside  the  United  States.  Four 
areas  of  concern  warranted  analysis  for 
potential  enviroimiental  impacts  in  the 
global  commons:  air  quality,  aviation 
safety,  public  safety,  and  conservation. 
Activities  in  the  global  commons  would 
cause  no  impacts  of  any  significance  to 
the  areas  evaluated. 

Overall,  no  significant  impact  will 
result  from  conducting  the  RAPTOR/ 
TALON  Program.  Therefore,  no 
environmental  impact  statement  will  be 
prepared  for  the  proposed  action. 
FOR  nmTMEfl  ■^OmiATlOM  CONTACT.  Mr. 
Crate  j.  Spears,  BMDO  Environmental 
Coonhnator.  BMDO/GST,  The  Pentagon, 
room  1E180,  Washington,  DC  20301- 
7100,  (703)  093-1745. 

Dated:  July  20. 1993. 
LM.  Bymnn, 

Altematt  OSD  Fedmol  Register  Liaison 
Officer,  Department  ofD^nte. 
[FR  Doc  9»-17595  Piled  7-23-93;  8:45  ami 
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Envlronmentol  AnoMmont;  BMDO 
Bslloon  ProQrwn 

AGENCY:  Ballistic  Missile  Defense 

Organization  (BMDO).  DOD. 

ACTION;  Notice. 

SUIMARV:  Department  of  Defense  has 
prepared  a  Finding  of  No  Significant 
Impact  based  on  assessment  of  the 
potential  enviroimiental  consequences 
of  conducting  the  BMDO  Balloon 
Program.  The  proposed  action  of  the 
BMDO  Balloon  Program  is  to  develop, 
laimch,  test,  and  operate  the  High 
Altitude  Balloon  &cperiment  (HABE) 
and  tluB  Kestrel  Ballocm  Experiment  and 
to  conduct  a  data  collection  program. 
BACKQIKXIND:  Pursuant  to  the  Council 
on  Environmental  Quality  Regulations 
(40  CFR  parts  lSOO-1508)  for 
implementing  the  procedural  provisicms 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.)  and  the  U.S. 
Department  of  Defense  (COD)  Directive 
6050.1  (Environmental  Effects  in  the 
United  SUtes  of  DOD  Actions),  the 
Ballistic  Missile  Defense  Organization 
(BMDO)  has  conducted  an  assessment  of 
the  potential  environmental 
consequences  of  the  development  and 
subsequent  operaticm  of  the  High 
Altitude  Balloon  Experimnit  (HABE), 
the  Kestrel  Balloon  Experiment,  and 
their  related  activities. 

The  BMDO  is  proposing  to  laimch 
and  operate  the  HABE  and  Kestrel  high 
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altitude  balloon  platfonn*  to  gather 
infonnation  lebted  to  the  following 
objectives:  DeaMOStiate  the  capabiUty  to 
acquire,  tnek,  and  inteioept  targets 
hsTing  Tsrious  trajectories  at  vvying 
altitudss;  measure  the  target  and 
backgroond  fadkmetric  obeerrables  of 
rocket  motors  in  their  boost  phase;  and 
collect  data  on  die  piienomenology  (^ 
rocket  booater  signatures.  These 
objectrres  will  be  accomplished  through 
the  use  of  passive  and  active 
electrooptical  and  laser  sensors  and 
other  instrumentation  that  will  be 
launctied  on  large  volume,  high  altitude 
boiioons  to  obsorve  taiget-of- 
onp<Htunity  missile  launches  from 
Mveral  locations. 

Fri)ricatian.  assembly,  and  testing  of 
instrumflDts  noptained  in  the  HABE 
experiment  payload  will  bo  conducted 
at  Phillips  Laboratory  at  Kirtland  Air 
Force  Base  (AFB).  New  Maxioo. 
Integration  and  initial  testing  of  the 
acquisition  and  tracking  system  will  be 
conducted  at  Kirtland  AFB.  Initial  flight 
testing  of  tiie  balloon  system  will  occur 
at  White  Sands  Missile  Range.  New 
Mexico,  or  on  Kirtland  AFB.  hiitial  hi^ 
altitude  testing  of  the  acquisition  and 
tracking  mfstem  will  occur  in  the 
vicinity  of  White  Sands  Missile  Range. 
The  proposed  activities  will  be 
conducted  in  existing  facilities  and  will 
be  within  the  scope  of  activities 
normally  conducted  at  those  facilities. 

Fabrication,  assembly,  and  testing  of 
instruments  contained  in  the  Kestrel 
experiment  payload  will  be  conducted 
at  Lawrence  Liveimore  National 
Laboratory  CLLML)  at  Uvermore, 
California.  Lategration  and  initial  testing 
of  the  acquisition  snd  tracking  system 
will  be  conducted  at  LLNL.  Initial  flight 
testing  of  the  balloon  system  will  be 
ofEshore  in  the  vicinity  of  Vandenberg 
AFB.  California.  The  proposed  activities 
will  be  conducted  in  existing  fadlities 
and  %iriU  be  within  the  scope  of 
activities  loutinely  conducted  at  those 
facilities. 

The  HABE  and  Kestrel  systems  are 
designed  to  be  launched  from  either  a 
tractor-trailer  assembly  or  from  a  ship. 
Both  the  HABE  and  Kestrel  systems  are 
designed  to  be  recovered  from  either 
land  or  water. 

Follow-on  testing  and  data  collection 
would  be  conducted  on  target-of- 
oppoitunity  launches  from  Vandenberg 
AFB;  Cape  Canaveral  Air  Force  Station 
(AFS).  Florida;  and  White  Sands  Missile 
Ranse. 

Alternatives  considered  include  no 
action  and  altemato  platform  programs. 
The  no  action  alternative  was  rejected 
■since  it  would  mean  that  no  research 
ard  development,  demoostration,  or 
testing  could  be  done  writh  the  HABE  or 


Kestrel  sjrstems.  Data  gathering 
activities  necessary  to  develop 
technologies  supporting  directed-eneigy 
weapons  could  be  slowed,  or  decisions 
on  the  Ballistic  Missile  Defense 
Organization  would  have  to  be  made  on 
less  reliable  or  possibly  unverified 
information.  The  alternate  platform 
programs  were  eliminated  due  to  their 
prohibitive  costs.  Two  alternate 
programs,  Starlab  and  Altair,  were 
considered  for  development  of  similar 
acquisition,  tracking,  and  pointing,  and 
data  gathering  activities  for  boost-phase 
targets.  Starlab.  originally  designed  for 
launch  aboard  the  National  Aeronaiitics 
and  Space  Administration's  space 
shuttle,  was  canceled  when  its  projected 
costs  approached  $1  billion.  The  Altair 
space-based  sensing  and  tracking 
program  was  also  abandoned  because  of 
its  cost  Both  programs  are  not 
considered  viable  alternatives  because 
of  their  excessive  costs. 
FMOmGS:  The  potential  for  significant 
impacts  was  determined  thrtmgh  an 
analysis  of  the  activities  that  would  be 
conducted  at  the  proposed  locations. 
The  potential  impacts  of  the  proposed 
action  were  assessed  against  the 
following  environmental  consideraticms: 
Biological  resources:  air  quality;  noise; 
historical  and  cuhural  resources; 
airspace;  public  safety;  meteorology, 
transportation:  toxic  and  hazardous 
materials  and  waste;  and  solid  waste 
(balloon  renmants).  The  methodical 
approach  consisted  of  identifying 
potential  environmental  issues  and 
determining  their  significance. 

The  balloon  program  prelaunch, 
launch,  fli^t.  and  recovery  activities 
would  be  conducted  at  and  in  the 
vicinity  of  Vandenberg  AFB,  Cape 
Canaveral  AFS.  and  White  Sands 
Missife  Ranee.  No  significant  impacte 
are  expected  to  occur  as  a  result  of  these 
activities. 

Land  launch  of  the  HAK  or  Kestrel 
belloon  systems  in  the  vicinity  of  White 
Sands  Missile  Range,  Vandenberg  AFB. 
or  Cape  Canaveral  AFS  will  be 
conducted  from  a  specially  constructed 
launch  platform  built  on  a  standard 
flatbed  trailer.  Accompanying  support 
and  command-and-control  vehicles 
would  be  adapted  to  standard  tractor- 
trailer  configurations.  Helium  for  the 
balloons  would  be  transp<Mted  in 
compressed  gas  cylindera  on  a  standard 
commercial  trailer  built  for  that 
purpose.  Balloon  inflation  is  routine. 
Sea  launch  of  the  Kestrel  or  HABE 
balloon  systems  would  be  done  from  a 
special  launch  tower  placed  on  the  stem 
of  a  ship.  Support  equipment  and 
command-and-control  stations  would 
also  be  located  on  the  riiip.  Helium 


would  be  stored  on  the  ship's  dedc  in 
standard,  commercial  tanks. 

Targets  of  opportunity  vrould  be 
laimched  for  other  research  or 
operational  misskms.  The  HABE  and 
Kestrel  sensors  would  acouire 
information  about  the  roocet  boost 
phase  of  the  missife  laundi,  and  the 
acquisition  and  target  system  would 
attempt  to  acquire  and  illuminate  the 
boost  rocket.  Tlw  launch  of  these  targets 
of  opportunity  would  be 
environmentally  assessed 
independentfy  of  the  BMDO  Balloon 
Program.  Recovery  of  the  balloons  and 
the  payload  could  be  on  land  or  water 
for  either  the  HABE  system  or  the 
Kestrel  system.  The  descent  of  the 
payload  and  balloon  could  be  controlled 
with  reasonabto  accuracy  and  would  not 
be  initiated  until  a  projected  clear  area 
was  available  for  landing.  No  significant 
impacts  are  expected  to  result  from  the 
launch,  fli^t,  c^ieration,  or  recovery  of 
the  HABE  or  Kestrel  systems. 

Potential  cumulative  impacts  of  the 
BMDO  Balloon  Program  %vere  evaliiated. 
Since  the  belloon  operations  would  take 
place  50  to  200  miles  bom  the  target 
missile's  launch  point  and  trajectory, 
there  would  be  no  accumulation  of 
noise,  common  resources,  or 
infr^tructure  impacts.  Balloon 
operations  an  foreseen  to  have  no 
potential  environmentel  impacU  on 
prior,  present,  or  foture  actions  by  other 
agencies  or  people. 

Overall,  no  significant  impact  is 
expected  to  result  from  conducting  the 
BMDO  Balloon  Pro^m.  Therefore,  no 
environmental  impact  statement  will  be 
prepared  for  the  proposed  action. 
FOR  RJRTNCR  MRMHAtlON  CONTACT:  Mr. 
Crate  J.  Spears.  BKOX)  Environmentel 
Coordinator,  BMDO/GST,  The  Pentagon, 
room  1E180,  Washington,  DC  20301- 
7100,  (703)  693-1745). 

Dated:  July  20. 1993. 
L.M.Byinim. 

Alternate  OSD  FedaaJ  Register  Liaison 
Officer,  Department  ofD^ase. 

(FR  Doc  93-17596  Filed  7-23-93;  8:45  ami 


DEPARTMENT  OF  ENERGY 

Tfwsmittai  of  Monttored  Retrfevabfe 
Storaga  Facility  Annotatad  Outnna  for 
tha  Praparation  of  ft  Ucenaa 
Application.  Raviaion  2,  to  tha  Nuclear 

AGENCT:  Department  of  Energy. 
ACnON:  Notice. 

SUMMARY:  The  Departnient  of  Energy 
transmitted  the  Monitored  Retrievdble 
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StoragB  Facility  Annotated  Outltna  for 
the  Praparation  of  a  License 
Application.  Revision  2,  dated  June  30, 
1993,  to  the  U.S.  Nuclear  Regulatory 
Commiasion  on  July  15, 1993.  The 
annotated  outline  process  is  the  basis 
for  developing  a  license  application,  if 
any,  before  the  U.S.  Nuclear  Regulatory 
Commission  for  the  Monitored 
Retrievable  Storage  Facility  program. 
The  annotated  outline  process  is 
iterative,  with  revisions  to  be  developed 
in  consultation  %vith  the  U.S.  Nuclear 
Regulatory  Commission. 
KM  FUlVrNER  MPOfMATlON  CONTACT:  For 
further  inlonnatioD  aad  to  cbtain  a  copy 
of  the  annotated  outline,  contact 
Priscilla  Bunton,  RW-331,  Office  of 
Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20S8S,  (202)  586- 
8365. 

Issued  in  Washington,  DC  on  July  20, 1993. 
Lake  H.  Buralf, 

Acting  Dindor,  Office  ofavUian  Radioactive 
Waste  Management. 

(FR  Doc  93-17719  Filed  7-23-93: 8:45  am] 


Bonnevlte  Poww  Administration 

IntMit  To  Prepara  an  Envlronm«ntai 
Impact  Stalameiil  and  Motico  of 
noodplain  and  WaUanda  Involvareant 
tor  Iha  raalam  WaaWwgton  Main  Grid 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  and 
consider  an  environmoatal  impaf:t 
statement  (EIS)  and  notice  of  floodplain 
and  wetlands  involvement. 

SUMMARY:  BPA  is  proposing  to  construct 
a  new  500-kilovolt  (kV)  transmission 
line  firom  Bell  Substation  north  of 
Spokane.  Washii^on,  to  the  Grand 
Coulee  Dam  500-kV  Switdiyard  in 
Douglas  County.  Washington.  BPA 
would  use  its  existing  corridor  by 
removing  or  modifying  one  or  more  of 
its  existing  lines  to  mske  room  for  the 
500-kVUne. 

The  new  line,  together  with  remaining 
lines,  would  increase  the  capacity  of  the 
transmission  system  to  move  electricity 
into  and  through  the  Spokane/Lewiston 
area  to  meet  foraseeable  regional  needs. 
The  new  line  would  also  improve 
electrical  swioe  to  loosl  customers  in 
eastern  Washington,  northeni  Idaho, 
and  wrestara  Montana  by  improving 
system  raliabiUty. 

The  EIS  will  be  prepared  in 
accordance  with  the  National 


Environmental  Policy  Act  (NEPA).  the 
Council  on  Environmental  Quality 
NEPA  regulations  (40  CFR  pvts  1500- 
1508).  and  DOE's  NEPA  regulations  (10 
CFR  part  1021).  Because  the  existing 
Bell-Grand  Coulee  right-of-way  (ROW) 
crosses  numerous  wetlands  and  the  100- 
year  floodplain  of  various  creeks  and 
rivers  located  in  Spokane.  Lincoln,  and 
Grant  Counties,  Washington,  in 
accordance  with  10  CFR  part  1022,  BPA 
will  prepare  a  floodplain  and  wetlands 
assessment  as  part  of  the  EIS  and  will 
avoid  or  minimize  potential  barm  to  or 
within  the  affected  floodplain  and 
wetlands. 

DATES:  Interested  and  affected  persons 
including  landowners,  concerned 
citizens,  special  interest  groups,  local 
governments,  and  community  groups 
are  invited  to  help  BPA  identify 
alternatives,  environmental  resources, 
and  issues  to  be  addressed  in  the  draft 
EIS.  A  letter.  Fact  Sheet  and  a  brief 
questionnaire  will  be  sent  to  interested 
parties  on  a  project  mailing  list  at  the 
beginning  of  scoping.  This  information 
wilt  explain  the  project,  and  how  to  get 
additional  infonnation.  Two  BPA- 
sponsored  scoping  meetings  will  be 
held  the  week  of  September  12. 1993,  at 
the  following  locations:  September  14, 
1993. 6-9  p.m..  Whitworth  College. 
Lindeman  Conference  Center,  room  4, 
Spokane,  Washington;  September  15, 
1993,  7-9  p.m..  Bureau  of  Reclamation, 
Project  Office.  Large  Conference  Room, 
Grand  Coulee.  Washington.  Meetings 
are  planned  to  be  open  house  style 
where  project  material  will  be  available 
for  study.  BPA  staff  will  answer 
questions  and  accept  verbal  and  written 
comments.  BPA  also  will  announce  the 
time  and  place  of  scoping  meetings  in 
local  newspapers  and  in  a  second  letter 
sent  to  interested  parties.  Written 
comments  may  be  sent  to  the  Public 
Involvement  Manager  at  the  address 
below.  Scoping  ends  September  26, 
1993. 

BPA  plans  to  Gle  and  distribute  a 
Draft  EIS  for  public  review  by  fall  1994. 
BPA  will  hold  meetings  in  local 
communities  near  the  transmission 
corridor  to  give  the  public  an 
opportunity  to  review  and  comment  on 
the  draft  EIS. 

ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  draft  EIS.  Send  comment  letters, 
requests  to  be  placed  on  the  project 
mailing  list,  and  requests  for  further 
information  to  the  Public  Involvement 
Manager— ALP.  Bonneville  Power 
Administration.  P.O.  Box  12999, 
Portland,  Oregon  97212. 

FOR  PURTMER  atTORMATION  CONTACT: 


Mr.  John  Taves,  Environmental 
Coordinator  for  Engineering— EFBG. 
Bonneville  Power  Administration,  P.O. 
Box  3621.  Portland,  Oregon  97208.  (503) 
230-4995.  fax  number  (503)  230-3984, 
or  call  BPA's  Public  Involvement  Office 
at  (503)  230-3478  in  Portland:  toll-free 
(800)  622-4519  outside  of  Portland  and 
within  the  western  states  region.  Project 
information  may  also  be  obtained  froin: 

Mr.  Paul  Eichin,  Area  Engineer, 
Bonneville  Power  Administration, 
Upper  Columbia  Area  Office,  room  561. 
U.S.  Court  House.  920  W.  Riverside 
Avenue,  Spdcane,  Washington  99201 
(509) 353-2567. 

FOR  FURTHER  INFORMATION  ON  THE  DOE 
NEPA  PROCESS  CONTACT:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight.  EH-25.  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SW,  Washington.  DC  20585  202-586- 
4600  or  800-472-2756. 

SUPPt^MENTARY  VTORMATION:  Some 
transmission  facilities  move  electricity 
west  from  generating  resources  in 
Montana  and  Idaho  into  the  Spokane/ 
Lewiston  area  and  across  eastern 
Washington.  They  serve  local  customers 
and  carry  electricity  further  west  to 
major  load  centers  like  Portland  and 
Seattle.  These  facilities  include  BPA's 
115-,  230-,  and  500-kV  transmission 
lines  and  interconnected  utilities  115- 
kV  and  230-kV  transmission  lines.  Over 
the  last  few  years,  these  facilities  have 
been  stressed  due  to  complex 
transmission  system  operating  needs. 

In  1992,  BPA  and  Washington  Water 
Power  (WWP)  began  to  make  short-term 
improvements  on  the  system  to  help 
relieve  transmission  bc^Ienecks  in  the 
area.  They  realized  that  a  long-term 
solution  was  needed.  These 
improvements  will  be  completed  in  late 
1994  or  early  1995,  and  will  increase  the 
capacity  of  the  system  to  at  least  2800 
megawatts  (MW).  allowing  BPA  and 
WWP  to  operate  the  system  more 
reliably  for  present  loads. 

BPA  and  other  utilities  estimate  that 
the  system  will  need  to  carry  out  1600 
MW  more  than  it  is  carrying  now  by  the 
end  of  the  decade.  Building  a  new  500- 
kV  transmission  line  would  increase  the 
existing  capacity  of  the  system  to  at 
least  3900  MW,  providing  a  higher 
capacity  transmission  path  that  can 
accommodate  BPA  transmission  needs 
including  existing  and  future  power 
transmission  obligations  to  other 
utilities.  A  new  line  would  also  relieve 
loading  on  the  lower  voltage  230-  and 
115-kV  systems  and  allow  these  Unes  to 
better  serve  local  loads. 
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BPA  has  identified  three  sheraatives 
to  consider.  (1)  No  Action  (the 
omsequences  of  continiiing  to  operate 
under  present  conditions).  (2)  BPA 
would  construct  a  single-circuit  500-kV 
transmission  line  from  Bell  Substation 
in  Spokane.  Washington,  west  to  Gnnd 
Coulee  Dam  500-kV  Switchyard,  in 
Douglas  County.  Waahingtoo.  A  500-kV 
subMation  (aariea  compensation)  would 
be  included  in  the  design.  This  type  of 
substation  has  electrical  devices  that 
can  increase  the  loading  on  a 
transmission  line  and  reduce  it  on  other 
lines.  The  substation  would  be  located 
along  the  corridor.  (3)  BPA  would 
construct  a  double-ciicuit,  SOO-kV 
transmission  line  betMreen  the  same 
points. 

The  new  500-kV  transmission  line 
would  be  placed  as  much  as  possible  on 
the  existing  ROW.  The  existing  ROW 
from  Bell  Substation  to  Grand  Coulee 
Dam  is  122  meters  (400  feet)  %vide  in 
most  places  and  has  three  230-kV  lines 
and  two  115-kV  wood  pole  lines  within 
its  boundaries.  Constructing  s  new 
single-  or  double-circuit  500-kV  line 
would  change  the  115-kV  fedlities 
along  the  corridor  and  at  Bell  and  Grand 
Coulee  Substations. 

EBvinMimentallssaaa: 

PBA  has  identified  and  will  discuss 
these  potential  environmental  issues  in 
the  draft  EIS:  (1)  Efiects  on  fish  and 
wildlife  including  threatened  and 
endangered  species;  (2)  sodo-economic 
effects  of  removing  property  from  the 
local  tax  base;  (3)  efiiscts  of  construction 
and  placement  of  structures  in 
floodplains  and  wetlands;  (4) 
acquisition  of  additional  ROW;  (5) 
concern  over  visual  effects,  noise,  and 
other  interfisrence  produced  by 
transmission  lines  in  populated  areas; 
(6)  impacts  on  range  and  agricultural 
resources  due  to  construction  and 
placement  of  structures;  (7)  concern 
about  human  exposure  to  electric  and 
magnetic  fields  created  by  high-voltage 
transmission  lines;  (8)  impacts  to 
cultural  resources  on  Federal,  state,  and 
private  lands;  (9)  impacts  to  recreational 
resources;  (10)  conflicting  land  use;  (11) 
impsct  to  property  values;  and  (12) 
energy  conservation.  Other  issues 
identified  through  the  scoping  process 
will  also  be  examined  in  the  dnh  EIS. 

Floodplaln  and  Wetlanda 

In  Spokane  County.  BPA's  ROW 
heads  west  from  Bell  Substation  and 
crosses  the  100-year  floodplain  of  a 
tributary  of  the  Little  Spokane  River 
called  Coimtry  Homes  Drainage  in 
section  18.  Tovmship  26  North.  Range 


43  East.  As  its  name  implies,  this 
tributary  functions  as  s  drainage  canal 
for  the  residential  area  of  suburban 
Spokane  called  Country  Homes  Estates. 
West  of  the  Qty  of  Spokane,  within 
Rivwrside  State  Park,  the  ROW  crosses 
the  floodplain  of  the  Spokane  River  in 
section  17.  Township  26  North.  Range 
42  East.  Also  within  the  paric.  the  ROW 
crosses  the  floodplain  of  tvro  tributaries: 
Deep  Creek  in  section  18,  Township  26 
North,  Range  42  East;  snd  Coulee  C>eek 
in  sections  13  and  18,  Township  26 
North,  Range  41  and  42  East, 
respectively.  In  Lincoln  County,  the 
100-]rear  floodplain  of  Stock  and  Hawk 
Creeks  is  crossed  in  sections  21  snd  19, 
respectively.  Township  26  Nuth.  Range 
36  East.  Qoser  to  Grand  Coulee,  the 
ROW  crosses  the  100-year  floodplain  of 
Sherman  Creek  in  section  25.  Township 

27  North.  Range  33  East. 

Small  riparian  and  seasonal  wetlands 
also  occur  within  the  100-year 
floodplain  of  the  Columbia  and  Spokane 
Rivers  and  their  associated  tributaries 
mentioned  above.  Additional  isolated 
pockets  of  seasonally  moist  areas  occur 
in  section  20,  Township  26  North. 
Range  40  East;  sections  26  and  27  in 
Township  26  North,  Range  38  East; 
sections  20, 21,  28.  and  29  in  township 
26  North.  Range  36  East;  sections  20  and 
21  in  Township  26  North.  Range  35 
East;  section  4  in  Township  26  North. 
Range  34  East;  section  30  in  Township 

28  North,  Range  31  East;  and  sections  3. 
10. 14,  23,  and  24  in  Township  28 
North,  Range  30  East.  The  ROW  also 
crosses  many  seasonally  flooded 
drainages  and  small  creeks  along  the 
route. 

All  proposed  facilities  would  be 
located  as  much  as  possible  within 
existing  ROW,  with  transmission  line 
structures  positioned  to  minimize 
impact  on  floodplains  and  wetlands. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetland  environmental  review 
requirements  (10  CFR  part  1022).  DOE 
will  prepare  a  floodplain  and  wetlands 
assessments  for  this  proposed  DOE 
action.  The  assessment  and  a  floodplain 
statement  of  findings  will  be  included 
in  the  environmental  impact  statement 
being  prepared  for  the  proposed  project 
in  accordance  with  the  Naticmal 
Environmental  Policy  Act  Maps  and 
further  information  are  available  bom 
Mr.  John  Taves,  Environmental 
Coordinator  for  Engineering,  at  the 
address  shown  above. 


Issued  in  Portland.  Oragon  on  July  16. 
1993. 

Jeha  S.  Robertsea, 
Deputy  Administrator. 
(PR  Doa  93-17718  Filed  7-23-93;  8:45  am] 
8NJJN0  coot  MW-SI-H 


FMiaral  Enargy  ftoguMory 
CommiMion 

[Dociut  Noe.  ER93-777-000.  el  all 

CommonwMlth  Ediaon  Co,  •!  aLi 
El«ctric  Rate,  Small  Powar  Production, 
and  IntarloeUng  Diractorate  HUnga 

Take  notice  that  the  follovring  filings 
have  been  made  with  the  Commission: 

1.  Coaunonweahh  Edison  Co. 

[Docket  No.  ER93-777-O00] 
July  15. 1993. 

Take  notice  that  on  July  8, 1993, 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  its 
Transmission  Service  Tariff  TS-1. 
Under  the  Tariff,  Edison  offers  to  make 
available  Firm  and  Non-Firm 
transmission  services  limited  to  the 
receipt  of  power  and  energy  bom  one 
adjacent  Control  Area  and  the 
transmission  of  such  power  and  energy 
to  another  adjacent  Control  Area  for  the 
account  of  certain  wholesalers  of 
electric  power  or  energy. 

Copies  of  this  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
the  electric  utility  companies  operating 
outside  of  Edison's  control  area  to 
which  Edison  is  directly  connected. 

Comment  date:  July  29. 1993.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  Arizona  Public  Senrks  Cd. 

(Docket  No.  ER93-77S-000] 
July  15, 1993. 

Take  notice  that  on  July  8. 1993. 
Arizona  Public  Service  Q)mpany  (APS) 
tendered  for  filing  revised  Exhibit  B  to 
the  Wholesale  Power  Supply  Agreement 
between  Arizona  Public  Service 
Company  (APS  or  Company)  and 
Arizona  Power  Authwity  (APA)  (APS- 
FPC  Rate  Schedule  No.  59)  and  revised 
Exhibit  B  to  the  Wholesale  Power 
Agreement  between  APS  and  Citizens 
Utilities  Company  (Citizens)  (APS- 
FERC  Rate  Sdiedule  No.  149) 
(collectively  Exhibita  and  Ag^ments). 
The  Exhibita  list  Contract  Dnnands 
spplicable  under  the  Agreementa. 

No  change  to  the  rate  and  revenue 
levels  currently  on  file  with  the 
Commission  for  the  12  months 
immediately  after  the  proposed  effective 
date  is  proposed  herein. 
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No  new  hdlities  or  modifications  to 
existing  facilities  are  required  as  a  result 
of  this  revision. 

A  copy  of  this  filing  has  been  swved 
on  the  Arizona  Corporatioo  Commission 
and  also  APA  and  atizaos  (with  copies 
of  their  respective  E)diibits  B  only). 

Conunent  date:  July  29. 1993,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connedicat  Light  and  Power  Co. 

(Docket  Na  EL93-55-000] 
July  15, 1983. 

Take  notice  that  on  July  12. 1993. 
Connecticut  Li^t  and  Power  Company. 
Western  Massachusetts  Electric 
Company  and  HolycdEa  Water  Power 
Company,  dedric  utilities  and 
operating  subsidiaries  of  Northeast 
Utilities  (NU).  tendered  for  filing 
pursuant  to  Rule  207(aM2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207),  a  petition 
for  issuance  of  a  declaratory  order 
concerning  the  constitutionality  of 
section  l&-243e  of  the  Connecticut 
General  Statutes  (CCS.  §  16-243e). 

Comment  date:  August  2, 1993,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Northers  Stales  Power  Co.  (Kfinnesota) 
and  Notthem  States  Power  Co. 
(WtscoBsni) 

Docket  Na  BR93-551-000] 
luly  15. 1903. 

Take  notice  that  on  July  6, 1993. 
Northern  States  Power  (NSP)  tradered 
for  filing  an  Amendment  to  its  initial 
filing  in  Docket  No.  ER93-551-OO0.  The 
Amendment  {Hovides  a  response  to  the 
Deficiency  Lettw  dated  June  4. 1993. 

NSP  again  requests  that  the  proposed 
rate  sdMdule  be  accepted  for  filing 
effective  June  1. 1993  to  coincide  with 
the  terms  of  Amondmeiit  No.  6  to  the 
Interconnection  Agreement  named 
above,  and  requests  waiw  of  the 
CommissioD's  notice  requirements  in 
order  for  the  rate  to  be  accepted  for 
filing  on  the  data  reouested. 

Comment  date:  July  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Go. 

(Docket  Na  ER83-356-000I 
July  15, 1993 

Take  notice  that  on  July  6, 1993. 
Wisconsin  Electric  Power  Company 
(Wisccmsin  Electric)  tendered  for  filing 
revised  cost  support  for  its  existing 
transmission  rates  in  response  to  the 
Director  of  Application's  deficiency 
letter  dated  June  3, 1993. 

Wisconsin  Electric  requests  an 
effective  date  of  February  4, 1993, 


coincident  with  its  filing  of  the  four 
transmission  service  agreements  that  are 
the  subject  of  this  proceeding. 

Copies  of  the  filing  luve  been  served 
on  The  Wisconsin  Public  Power  Ina 
SYSTEM,  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  July  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kansas  Gas  and  Electric  Co. 
[Dodcet  Na  BR93-653-O0O) 

July  IS.  1993. 

Take  notice  that  on  July  9, 1993, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  an 
amendment  to  its  May  18, 1993  filing  in 
this  dodcet  concerning  a  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  182.  KG&E 
states  that  the  amendment  is  to  refled 
a  change  in  the  pricing  provisions  of 
Service  Schedule  SPP.  Ilie  change  is 
proposed  to  become  effiactive  June  1, 
1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Girard,  I^sas  and  the 
Kansas  Corporation  Commission. 

Comment  date:  July  29, 1993.  in 
accordance  with  ^andard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Co. 

[Docket  Na  ER93-649-00C4 
July  15. 1993. 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
July  9, 1993  tendered  for  filing  an 
amendment  of  its  initial  submittal  in 
this  docket.  The  amendment  contains 
revised  service  schedules  for  Limited 
Term  Power,  Emergency  Energy,  Short 
Term  Power.  Maintenance  Energy, 
General  Purpose  Energy,  and  Negotiated 
Capadty. 

Wisctmsin  Electric  renews  its 
requested  effective  date  of  July  16. 1993. 
sixty  days  after  its  original  tender  date. 

Comment  date:  July  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  Corp. 

(Docket  No.  ER93-776-00(4 
July  15, 1993. 

Take  notice  that  on  July  8, 1993. 
Florida  Power  Corporation  filed  a 
Supplemental  Contrad  between  it  and 
the  Southeastern  Power  Administration 
(SEPA).  The  Supplemental  Contrad 
provid^  for  regulating  service  and 
opportunity  sales  by  the  Company  to 
SQ>A.  It  supplements  a  contrad 
between  Florida  Povret  and  SEPA  dated 
July  19. 1957  for  the  sale,  purchase, 
wheeling  and  firming  of  power  bom  the 


Jim  Woodruff  reservoir  pro)ed  by 
providing  for  (a)  regulating  service  by 
the  Company  fdir  the  second-to-seconit 
regulation  for  the  output  of  the  Hm 
Woodruff  projed;  and  (b)  opportunity 
energy  sales  by  Florida  Power  to  SEPA 
for  periods  of  not  less  than  two  hours 
nor  more  than  seven  days.  SEPA  has 
requested  that  these  services  begin  on 
July  21. 1993.  Florida  Power  therefore 
requests  waiver  of  the  60-day  notice 
requirement  in  order  to  enable  thn 
services  to  beoin  on  that  date. 

Comment  date:  July  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wholesale  Power  Services,  lac 

[Docket  Na  ELa3-52-000) 
July  15, 1993. 

Take  notice  that  on  July  6, 1993, 
Wholesale  Power  Services.  Inc.  (WPS) 
filed  a  petition  requesting  an  order 
declaring  UiatThe  International  Power 
Exchange  (IPEX)  satisfies  the  criteria 
established  in  Entergy  Services,  Inc.,  58 
FERC 1  61.234  (1992)  and  subsequent 
cases  for  an  electronic  bulletin  board 
that  provides  information  on 
transmission  capadty  availability  and 
price  and  the  status  of  requests  for 
transmission  service. 

Comment  date:  A\igust  2, 1993,  in 
accordance  with  Standard  Paragraph  B 
end  of  this  notice. 

10.  Northern  SUtae  Power  Co. 
(Minnesota)  and  Northera  SUtes  Power 
Co.  (Wisconsin) 

[Docket  No.  EL93-12-000) 
July  15. 1993. 

Take  notice  that  on  July  9, 1993 
Northern  States  Power  Company 
(Minnesota)  and  Northon  States  Power 
Company  (Wisconsin)  tendered  for 
filing  an  amendment  to  its  original  filing 
filed  in  this  docket  on  January  5, 1993. 

Comment  Date:  July  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midwest  Power  Systems  Inc. 

(Docket  No.  ERa3-785-000] 
July  16, 1993. 

Take  notice  that  on  July  12, 1993, 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  fiUng  a  request  for  rate 
schedule  cancellation.  Subsequent  to 
the  merger  of  Iowa  Power  Inc.  (IP)  and 
Iowa  Public  Service  Company  (IPS), 
approved  by  the  Commission  in  Docket 
No.  EC92-5-O00,  all  rate  schedules  were 
redesignated  imder  MPSI. 

Upon  further  review.  MPSI 
determined  that  four  duplicate  service 
agreements  that  are  with  a  common 
party  were  designated  with  different 
rate  schedule  niunbers.  MPSI  is 
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Notice  of  the  propoaed  cancellation 
has  been  served  upon  the  Iowa  Utilities 
Board.  Iowa-Illinois  Gas  k  Electric 
Company,  Iowa  Electric  Light  It  Power 
Company.  Iowa  Southern  Utilities, 
biteratate  Power  Company  and  Mid- 
Continent  Area  Power  Pool. 

Comment  date:  July  30, 1903.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Waahington  Water  Power  Co. 

(Docket  No.  ER93-774-000] 
luly  16, 1993. 

Take  notice  that  on  July  8, 1903,  the 
Washington  Water  Power  Company 
(Washington)  tendered  for  filing  its 
annual  rate  adjustments  for  the 
purdiase  and  sale  of  firm  capacity  and 
energy  between  Washington  and  Puget 
Sound  Power  k  Light  Company. 

Coaunent  date:  Jiily  30, 1903,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  layboni  Electric  CooperatiTe,  Inc. 

[Docket  Na  ER93-527-000] 
July  16, 1993. 

Take  notice  that  on  July  29, 1993, 
Raybum  Electric  Cooperative,  Inc. 
tendered  for  filing  an  amendment  to  its 
March  31, 1993  filing  in  this  docket 

Coaunent  date:  July  30, 1903,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Iowa  Electric  Light  and  Power  Co. 

(Docket  Na  ER93-63S-000] 
July  16. 1993. 

Take  notice  that  lovra  Electric  Light 
and  Power  Company  (Iowa  Electric),  on 
July  8, 1003,  tendered  for  filing  an 
Amendment  to  its  May  10, 1903  filing 
in  the  above  docket,  llie  Amendment 
indudea  changes  in  the  proposed  fuel 
adjustment  clause  for  resale  electric 
service  to  comply  %irith  th*    j 
Commission's  regulations,    i 


Copiea  of  this  filing  have  been  sent  to 
the  Iowa  State  Utilitiea  Board  and  to 
Iowa  Electric's  jurisdictional  custmners. 

Comment  date:  July  30. 1003.  in 
accordance  vrith  Standard  Paragraph  E 
at  the  and  of  this  notice. 

15.  Southwestern  Pnblk  Safrioa  Co. 

(Docket  Na  ER93-6»-000l 
July  16. 1993. 

Take  notice  that  on  July  0. 1003. 
Southwestern  Public  Service  Company 
(SouthMrestem)  tendered  for  filing  two 
proposed  supplements  to  its  rate 
schedule  for  service  to  Cap  Rock 
Electric  Cooperative,  Inc.  (Cap  Rock). 

The  first  proposed  supplement 
provides  for  the  assignment  by  Cap 
Roc^  to  Southwestern  of  Cap  Rock's 
rights  and  obligations  under  its  lease 
agreem«it  with  John  Hancock  Mutual 
Life  Insxirance  Company.  Southwestern 
has  agreed  to  grant  to  Cap  Rock  the  right 
to  use  the  facilities  and  pay  a  dedicated 
facilities  charge  based  on  the  lease 
payments.  The  second  supplement 
relates  to  the  lease  by  Cap  Rock  of 
certain  land  properties  to  Southwestern 
and  the  sub-lease  of  these  properties 
back  to  Cap  Rock.  Both  of  these 
supplements  assist  Cap  Rock  with 
procuring  future  financing  for  the 
construction  of  additional  fadlitiea  on 
Cap  Rock's  system.  v 

Comment  date:  August  2, 1093,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilitiea  Service  Co. 

(Docket  Na  ER93-769-O00] 

July  16, 1993. 

Take  notice  that  on  July  6, 1003, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  revised 
filing  that  responds  to  the  Commission's 
May  14, 1993  order  regarding  an 
agreement,  dated  January  1, 1984, 
providing  for  the  joint  use  of  certain 
transmission  and  distribution  facilities, 
by  and  among  The  Connecticut  Light 
and  Power  Company,  Western 
Massachusetts  Electric  Comiwny. 
Holyoke  Power  and  Electric  Company 
and  Holyoke  Water  Power  Company. 
NUSCO  requests  that  the  agreement  be 
made  effective  in  accordance  with  its 
term. 

NUSCO  states  that  copies  of  the  filing 
have  been  mailed  to  eadi  utility  affected 
thereby. 

Coamient  date:  July  30, 1003.  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17. 


ElactrkLiglilCo.and 
EleclrkCo. 


(Docket  Na  ER93-773-000I 
July  16, 1993. 

Take  notice  that  on  July  7, 1003, 
Cambridge  Electric  Light  Company 
(Cambric^)  and  CommonweaJth 
Electric  Company  (Ccmunonwealth) 
(togBther  CC^(/Electric)  tendered  for 
filing,  pursiiant  to  S  35.12  of  the 
Commission's  Regulations,  as  an  initial 
rate  achedule  an  exchange  agreement 
among  Cambridge,  Commonwealth, 
New  England  Power  Company  (NEP) 
and  Altiesco  Pittsfield,  L.P.  (Altresco) 
(the  Exchange  Agreement)  governing  the 
exchange  of  capacity  and  energy 
between  NEP  and  COM/Electric.  This 
capacity  and  related  energy  represents 
the  minimum  load  of  Altresco's  160 
MW  electric  cogeneration  facility  in 
Pittsfield,  Massachusetts  (the  Altresco 
Unit).  The  Altresco  Unit  has  been 
designated  a  qualifying  facility  under  18 
CFR  292.207. 

Cambridge,  Commonwealth  and  NEP 
eech  have  agreements  with  Altresco  for 
the  net  elec^c  capacity  and  related 
energy  to  be  produce  by  the  Altresco 
Unit.  The  COM/Electric  agreements 
provide  that  the  Altresco  Unit  will  be 
mlly  dispatchable.  The  Exchange 
Agreement  provides  Altresco  with  an 
acceptable  substitute  for  its  obligation  to 
achieve  full  dispatchability  thereby 
avoiding  substantial  investment  in 
boiler  plant  to  satisfy  its  steam  host 
while  at  the  same  time  assuring  that 
COM/Electric  and  NEP  maintain  their 
capability  obligations  pursuant  to  the 
New  England  Power  Pool  Agreement 

The  parties  to  the  Exchange 
Agreement  concur  in  this  filing  and 
have  requested  that  the  Commission 
waive  its  notice  requirements  pursuant 
to  S  35.11  of  its  regulations  for  good 
cause  shown  and  to  permit  the  tendered 
agreement  to  become  effective  as 
proposed  on  September  1, 1993. 

A  copy  of  this  filing  has  been  served 
upon  NEP,  Altresco  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Delano  Energy  Company,  Inc. 

(Docket  Na  ER93-781-000] 
July  16. 1993. 

Take  notice  that  on  July  9, 1993. 
DelttQO  Energy  Company,  Inc.  submitted 
for  filing,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  an  initial 
rate  schedule  for  sales  to  Southern 
CaUfomia  Edison  Company. 
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Comment  date:  July  30, 199^,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LiawMd  A.  WatMS.  K 

Acting  Secntaty. 

IFR  Dot  93-17621  Filed  7-23-93;  8:45  am] 

sauNO  cooc  snr-ei-M 

[Proiect  Na  1971-041  ktoho] 

Idaho  Ponver  Co.  and  Hells  Canyon 
Prelect;  Aveilablllty  of  Environmental 
Asseeement 

)uly  20, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  application  for 
amendment  of  license  to  relocate  the 
existing  Pine  Creek>Hells  Canyon  69- 
KV  transmission  line  outside  of  the 
Hells  Canyon  Paric.  The  transmission 
line  is  approximately  22  miles  long, 
extending  bom  the  Oxbow  Powerplant 
to  the  Hells  Canyon  Dam.  This 
relocation  will  involve  approximately 
Vt  mile  of  line.  Idaho  Power  Company 
proposes  to  relocate  the  line  at  each  end 
of  the  paric  where  it  crosses  over  the 
reservoir  and  at  the  boat  ramp  located 
at  the  park,  to  provide  for  boater  safety. 
The  project  \b  located  at  the  Hells 
Canyon  Reservoir  on  the  Snake  River  in 
Baker  County  and  Adams  County, 
Idaho.  The  staff  of  OHL's  Division  of 
Project  Compliance  and  Administration 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA, 
the  staff  concludes  that  relocating  the 
transmission  line  would  not  constitute  a 
major  fisderal  action  significantly 


affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
UtaD.CaaiMiI. 
SecTttaiy. 

(FR  Doc  93-17625  Piled  7-23-93;  8:45  am] 
BiLUNO  coot  •nr-ti-M 


[Dodwt  No.  JD93-12841T  Oktahoma-SI] 

State  Of  Ofclahome;  NGPA  Nottce  of 
Detennination  by  Jurisdictional 
Agency  Designating  Tight  Fonnatlon 

July  20. 1993. 

Take  notice  that  on  July  16. 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Morrow-Springer 
Formation,  underlying  a  portion  of 
Blaine  and  Dewey  Counties,  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  "The  recommended  area  is 
described  as  follows: 

Township  15  North.  Range  13  West 

(Blaine  County) 

Section  5:  W/2 
Section  8:  W/2 
Section  6:  AU 
Section  17-18:  All 

Township  16  North,  Range  13  West 
(Blaine  County) 
Section  31:  All 

Township  16  North.  Range  14  West 
Section  36:  AU 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoiaO.CMhril. 
Secretary. 

(FR  Doc  93-17626  Filed  7-23-93;  8:45  am] 
sauNO  COM  vn-m-m 


[Doehst  Na  JDM-12MT  Okiahoina-6(q 

State  of  OMahonw;  NGPA  Notice  of 
Detennination  l>y  Jurisdictlonel 
Agency  Designating  Tight  Formations 

July  20. 1993. 

Take  notice  that  on  July  16, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Hunton  and  Viola 
Formations,  underlying  a  portion  of 
Garvin  County,  Oklahoma,  qualify  as 
tight  formations  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as  the 
N/2  of  Section  12,  Township  4  North. 
Range  4  West,  Garvin  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  is  issued  by  the  Commission. 
LokCCMfaeU. 
Secretary. 

[FR  Doc  93-17627  Filed  7-23-93;  8:4S  am| 
■uaM  ooot  •nr-tt-M 


PockM  No.  JD93-12843T  Oktahoma-M] 

State  of  Oktehoma;  NGPA  Notice  of 
Determlnetlon  t>y  Jurisdictlonel 
Agency  Deslgnsting  Tight  Fonnetlon 

July  20. 1993. 

Take  notice  that  on  July  16. 1993.  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  section 
271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore 
Formation,  imderlying  a  portion  o 
McClain  County,  Oklahoma,  qualifies  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as  the 
E/2  of  Section  30,  Township  5  North. 
Range  4  West,  McClain  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
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raquiiaoMDts  of  the  CommiMJon  's 
raniktions  set  forth  in  18  CFR  part  271. 

ThiB  applicatioo  for  detenninatiaa  is 
•vailabto  for  inspection,  except  for 
material  which  is  confidentia]  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Conunission.  823  North 
Cajntol  Street.  NE..  Washington  DC 
20426.  Persons  ot^ecting  to  the 
determination  may  file  a  protest,  in 
accordance  %vith  18  CFR  27S.203  and 
275.204.  within  20  days  alter  the  date 
this  notice  is  issued  by  the  Commission. 
UtalXCeAdl. 

Smrttary.  \ 

IFR  Doc  93-17628  PUmI  7-2»-ft3. 8:45  am] 


(Prelaci  Ha  11187-003  WaaMngion] 

CowHtz  Basin  6  Lhnlted  Partnarthip; 
Surrandar  of  PralinikMry  PannM 

July  20. 1993. 

Take  notice  that  Cowlitz  Basin  6 
Limited  Partnership,  Permittee  for  the 
Williame  Creek  Project  No.  11187,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11187  wras  issued  June  30. 
1992,  and  would  have  expired  May  31. 
1995.  The  project  would  have  beoi 
located  in  Qfford  Pinchot  National 
Forest,  on  Williame  Creek,  in  Lewis 
County,  WashinBUm. 

The  Permittee  nied  the  request  on 
June  10, 1993,  and  the  preliminary 
permit  for  Project  No.  11187  shall 
remain  in  eHect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

L«kD.Cadidl.  i 

StcnUuy. 

[PR  Doc  93-17629  VOed  7-23-«3:  8;45  ami 
i  COM  amt-eMi 


UMI 


{Prolact  No.  11188-4QB  WaaMnglon) 

Cowlitz  Basin  •  Umitad  Partnarahlp, 
Surrandsr  of  PvaNmliMiy  FafmN 

July  20. 1993. 

Take  nodes  that  Cowlits  Basin  8 
Limited  Partnafship.  Permittee  for  the 
Yellow  Jacket  Qeek  Project  No.  11189. 
has  requested  that  its  preliminary 
permit  be  terminated.  The  preUminary 
permit  for  Project  No.  11189  vras  issued 
June  30. 1992.  and  would  have  expired 
May  31. 1995.  The  project  would  have 


been  located  in  Gifford  Pindiot  National 
Forest,  on  Yellow  Jacket  Creek,  in  Le%vis 
County,  Washington. 

The  Permittee  filed  the  request  cm 
June  10, 1993.  and  the  preliminary 
permit  for  Project  No.  11189  shall 
remain  in  effect  throiwh  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  throu^  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

LehD-rBihatl. 
Sscntmy. 

IFR  Doc  93-17630  Filed  7-23-93;  8:45  am] 
000KSn7-«MI 


} 


[Proiecl  No.  11190-008 


Cowlitz  Baain  9  Umitad  PartnsrsMp; 
Surrandsr  of  Prsliminary  Fsrmit 

July  20, 1993. 

Take  notice  that  Cowlitz  Basin  9 
Limited  Partnership,  Permittee  for  the 
Greenhorn  Creek  Project  No.  11190,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11190  was  issued  June  30, 
1992,  and  would  have  expired  May  31, 
1995.  The  project  would  have  been 
located  in  Gifford  Pinchot  National 
Forest,  on  Greenhorn  Creek,  in  Lewis 
County,  Washington. 

The  Permittee  filed  the  request  on 
June  10, 1993,  and  the  preUminary 
permit  for  Project  No.  11190  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFIl 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  und«r  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

LofaaCaahdl. 
Secrefmiy. 

(FR  Doc  93-17631  Filed  7-23-43;  8:45  am] 
BNJJNQ  ooaa  anr-eMi 


Lswis  Bsain  6  Umitad  PsrtnarsMp; 
Surfandsr  of  Preliminary  Ponnlt 

July  20, 1993. 

Take  notice  that  Lewis  Basin  6 
Limited  Partnership,  Permittee  for  the 
Tillicum  Creek  Project  No.  11258.  has 
requested  that  its  preUminary  permit  be 
terminated.  The  preliminary  permit  §ot 


Project  No.  11258  was  issued  June  29. 
1992,  and  would  have  expired  May  31, 
1995.  The  project  would  have  been 
located  in  Gifford  Pinchot  National 
Forest,  on  TiUicum  Creek,  in  Skamania 
County,  Washington. 

The  Permittee  filed  the  request  on 
June  10, 1993,  and  the  preUminary 
permit  for  Project  No.  11258  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Simday  or 
hoUday  as  described  in  18  CFR 
385.2007.  in  whidi  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

LoisD.CadMO. 
Secntary. 

IFR  Doc  93-17632  Piled  7-23-93;  8:45  mn\ 
aiLUNQ  cooc  anr-oi-M 


[Dodist  No.  EfW3-SS8-600| 
Arizona  Pul)lic  Ssrvlcs  Co;  Filing 

July  20, 1993. 

Take  notice  that  on  Jime  22, 1993. 
Arizona  PubUc  Swvice  Company  (APS) 
tendered  for  filing  supplemental 
information  in  APS  original  filing  in 
this  Docket. 

Copies  of  this  filing  have  been  served 
upon  Yuma  Cogeneration  Associates 
and  the  Arizona  Corporatirai 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissiim.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  acctwdance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Prooadure  (18  CFR  385.211 
and  18  CFR  385.214).  AU  such  motions 
or  protests  should  be  filed  on  or  before 
July  30, 1093.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  pubUc 
inspection. 
UteD.Caiheil. 
Secretory. 

IFR  Doc  93-17633  Filed  7-23-93;  8:45  ami 
aHJjNQ  cooc  snT-eMi 


[Dodm  No.  ER93-7W-00Q1 

Boston  E(fi«on  Co.;  niing 

July  20, 1993. 

Take  notice  that  on  July  13, 1993. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  Transmission 
Agreement  with  Altresco,  Pittsfield  LP. 
(AJtresco).  The  transmission  Agreement 
specifies  the  amoimt  and  duration  of 
transmission  service  required  by 
Altresco  to  deliver  its  power  to 
Cambridge  Electric  Light  Company  in 
Cambridge,  Massachusetts. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Transmission  Agreement  to 
become  effective  as  of  the 
conmiencement  date  of  the  transaction 
to  which  it  relates.  September  1. 1993. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  Electric  Light 
Company  and  the  Massachusetts 
Department  of  Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (jommission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  4, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokaCuiwll. 
Secretaiy. 

[FR  Doc  93-17634  Filed  7-23-93;  8:45  am] 
MLUNQ  cooe  •nr-ti-M 

Podwl  No.  CP93-S59-000] 

Colorado  Intorttato  Gat  Co.;  Request 
Under  Blanket  Authorization 

July  20. 1993. 

Take  notice  that  on  July  16. 1993. 
Colorado  Interstate  Gas  Company  (CIG). 
P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP93-559-000  a  request  pursuant  to 
S§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  facilities  for  the  delivery  of 
natural  gas  to  Public  Service  Company 
of  Colorado  (PSCC).  a  local  distribution 
company,  under  CIG's  blanket 
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certificate  issued  in  Docket  No.  CP83- 
21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  folly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

UG  proposes  to  construct  and  operate 
the  Little  Horse  and  Corral  Gulch 
delivery  facilities  in  Rio  Blanco  County, 
Colorado,  for  the  delivery  of  up  to 
25.000  Mcf  of  gas  per  day  to  PSCC  It  is 
stated  that  the  facilities  would  be  used 
for  gas  being  transported  by  QG  and  for 
use  by  PSSC  in  its  system  supply.  It  is 
explained  that  the  faciUties  would  be  bi- 
directional and  could  be  used  for  either 
receipt  or  delivery.  The  cost  of  installing 
the  facilities  is  estimated  at  $639,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
$  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
UiaD.CMheU, 
Secretary. 

(FR  Doc  93-17622  Filed  7-23-93:^:45  am] 
MUMO  COM  snr-M-M 

[Dockot  No.  ERS3-31 3-000) 

Niagara  Mohawk  Power  Corp.;  niing 

July  20. 1993. 

Take  notice  that  on  June  23, 1993. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
amendment  to  its  Power  Sales  Tariff 
which  provides  for  sales  of  system 
capacity  and/or  energy  resource 
capacity  and/or  energy.  The  proposed 
Tariff  requests  interested  purchasers  to 
enter  into  a  Service  Agreement  with 
Niagara  Mohawk  before  transactions 
may  commence  under  this  Tariff. 

Niagara  Mohawk  requests  that  its 
Tariffs  be  accepted  for  filing  and 
allowed  to  become  effective  in 
accordance  with  its  terms  as  specified. 
Information  filed  in  support  of  the  Tariff 
includes  cost  support  for  Niagara 
Mohawk's  tariff  ceiling  rates  and  pricing 
terms  that  allow  for  the  capacity  and 
energy  changes  to  be  pro-rated  for  the 


duration  of  each  sale.  A  copy  of  this 
filing  has  been  served  upon  the  New 
York  State  Public  Service  Commission. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  cv  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  ivith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  30, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoMD.CaabeU. 
Secretary. 

[FR  Doc  93-17635  Filed  7-23-93: 8:45  unj 
MLUNQ  cooc  tnr-w-M 


[DockM  No.  CP93-542-000] 

Northern  Natural  Gas  Co.;  Appllcstlon 

July  20. 1993. 

Take  notice  that  on  July  8, 1993, 
Northern  Natural  Gas  Company,  1111 
South  103rd  Street,  Omaha,  Nebraska 
68124,  filed  in  Docket  No.  CP93-542- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  of  natural  gas  service  between 
Northern  and  K  N  Energy,  Inc.  (K  N),  all 
as  more  folly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Noithem  proposes  to  abandon  the 
sale  and  transportation  service  provided 
imder  the  sale,  exchange  and 
transportation  agreement  (agreement) 
between  K  N  and  Northern  dated  June 
5. 1974,  as  amended,  under  Northern's 
Rate  Schedule  X-48.  Northern  states 
that  K  N  receives  the  volumes  of  natural 
gas  from  the  Brown-Federal  No.  1  in 
Fremont  County,  Wyoming  (Brown- 
Federal  No.  1)  purchased  by  Northern. 
Under  the  terms  of  the  agreement,  K  N 
had  the  option  to  purchase  25  percent 
of  the  natural  gas  received  from 
Northern,  it  is  stated.  Northern  states 
that  K  N  redelivered  the  balance  of  the 
natural  gas  received  from  Northern,  by 
exchange,  at  an  existing  point  of 
interconnect  between  K  N  and  Northern 
in  Seward  Coimty,  Kansas. 

Northern  states  that  it  has  terminated 
its  purchase  obligation  for  Brown- 
Federal  No.  1  and  pursuant  to  an 
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agreement  dated  June  24, 1993, 
Noithera  and  K  N  haire  agreed  to  the 
terminatian  of  the  agreement  efiiactive 
Kfay  31. 1993.  Northern  itatas  that  K  N 
hai  filed  in  Docket  Na  CP93-280-000 
to  abandon  its  coneflpaoding 
authoriaticni. 

No  bdlities  are  propoaed  tobe 
abandoned  herein. 

Any  penon  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  m  or  before  August 
19, 1993.  file  with  the  Fedanl  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requriements  of  the  Commission's  Rxiles 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  pertidpete  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
tiie  Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Ccnnmission's  Rules  of 
Practice  and  Procediira.  a  hearing  will 
be  held  without  further  notice  before  the 
Commissi<m  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  far  the  propoeed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervme  is  timely  filed,  or  if  the 
Commission  on  its  o«m  motion  believes 
that  a  formal  hearing  is  reouired,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  vrill  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  heering. 
lO. 


Stcnttoy. 

[PR  Doc  93-17824  Filed  7-23-93:  8:45  am] 
I  ooos  snr-M-M 


UMI 


NorthMst  Utilitlee  SmvIm  Co.;  niing 

July  20, 1993. 

Take  notice  that  on  July  16, 1993. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  Service 


Agreement  to  provide  non-firm 
transmission  service  to  Consolidated 
Edison  Company  of  New  York,  Inc.  (Con 
Ed)  under  the  NU  System  Companies' 
Transmission  Service  Tariff  No.  2. 

NUSCO  states  that  a  copy  of  this 
information  has  been  mailed  to  Con  Ed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vrith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  4, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCulMU 
Secntaiy. 
(PR  Doc  93-17636  Filed  7-23-93: 8:45  am] 


[DodMt  No.  CP9»-667-000) 

Wllliame  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

July  20, 1993. 

Take  notice  that  on  July  15, 1993, 
WilUams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP93-557-000  a 
request  pursuant  to  §  $  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Nattual  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  by  reclaim  19 
miles  of  the  Caney-Cambridge  12-inch 
lateral  pipeline  in  Chautauqua  County, 
Kansas,  imder  WNG's  blankat  certificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  it  originally  received 
authorization  in  Docket  No.  CT91- 
1016-000  to  abandon  the  12-inch  line  in 
place;  however,  several  landownera 
have  hit  the  line  while  working  in  their 
fields  and  have  requested  that  WNG 
reclaim  the  line.  Since  the  line  is  very 
shallow  and  in  an  effort  to  assist  the 
landowners,  WNG  now  proposes  to 
reclaim  the  19  miles  of  abandoned  12- 
inch  lateral  pipeline. 


WNG  states  that  the  only  cost 
associated  with  the  reclaim  of  the  12- 
inch  lateral  will  be  supervisicm  on  the 
part  of  WNG,  estimated  to  be  $23,270. 
WNG  also  states  that  all  other  costs 
associated  vrith  the  line  were  taken  off 
the  books  in  Docket  No.  CP91-1016- 
000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiactive  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoiaD.CadMlI. 
Secretary. 

[PR  Doc  93-17623  FUad  -23-93;  8:45  am] 
MLUNO  cooc  snf-aMi 


(Docket  No.  TX93-3-O0OI 

Wisconsin  Elsetrtc  Power  Ca;  Filing 

July  16, 1993. 

Take  notice  that  Wisconsin  Electric 
Company  (Wisconsin  Electric)  on  Jime 
6, 1993,  tendered  for  filing  a  petition  for 
an  order  directing  for  an  order  directing 
Upper  Peninsula  Power  Company  to 
provide  firm  transmission  service  to 
Wisconsin  Electric's  isolated  Greenstone 
service  area. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  after  filing. 

Copies  of  the  filing  have  been  served 
on  Upper  Peninsula  Power  Company, 
the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  at  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  paity 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  tiie 

Commission  and  are  available  for  jnAAic 

inspection. 

Linwood  A.  Watooo.  Jr.. 

Acting  SecreUuy. 

(FR  Doc  «0-17«37  F^Im!  7-23^3;  8:45  uaj 

HUJNa  oooc  «n7-«l-4l 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

[FRL-468X-q 

Acid  Rain  Program:  Motlce  of  Final 
Parmlt 

AGENCY:  Environaaental  Protection 

Agency  (EPA). 

ACDON:  Notice  of  final  permit. 

SUMMARY:  The  VS.  Environmental 
Protection  Agency  CEPA)  is  issuing  five- 
year  Add  Rsdn  permits,  accordii^  to  the 
Acid  Raia  Program  regulations  (40  CFR 
part  72i.  to  the  fbUowing  14  utility 
plants:  Colbert  and  E  C  Gaston  in 
Alabama,  Bowen,  Hammond  and  Yates 
in  Gaorgia.  E  W  Brown.  Ghent.  Green 
River,  Paradise  and  Shaivnae  in 
Kentucky,  and  Allen,  Cumberland, 
Gallatin  and  Johnsonville  in  Tennessee. 
Rm  fURTMER  MFORMAnON  CONTACT: 
Brian  Beak  at  (404)  347-5014.  Air. 
Pesticides  and  Tosdcs  Management 
Division.  £PA  Region  4. 345  Courtland 
Ave.  NE..  Atlanta.  GA  30365. 

Dated:  hrfy  19. 1§9S. 
Brian  McLean, 

Director.  Acid  Bain  Division.  Office  of 

Atmospheric  Pntgrmns,  Office  of  Air  and 

Radtotion. 

(FR  Doc  93-17715  Filed  7-23-93;  8:45  ami 

■axM0000C( 


[FRL-4Cn-7| 

Public  Water  Syataan  Suparviaion 
Progiain  Revieioa  lor  the  State  of  Ohio 

AGENCY:  fovironfliental  Protection 

Agency. 

ACTION:  Nodca. 

SUMMARY:  Public  notice  is  hereby  givan 
in  accordance  with  the  provisions  of 
section  1413  of  die  Safe  Drinking  Watar 
Act,  aa  amendad.  42  U.S.C.  900g-2,  and 
40  C3K  part  142.  subpart  B,  the  Netitmal 
Primary  Drinking  Water  Regulations 
(NPDVVK).  tiiat  die  State  of  Ohio  is 
revising  tbt  PhMic  Water  System 
SupenrisioR  (PWSS)  primacy  program. 
The  Ohio  Environmental  Protection 
Agency  fOGPA)  has  adopted  drinking 
water  regulations  for  the  treatment  of 
total  uulifuiiB  bacteria  (TC)  diat 


correspond  to  die  NraWR  for  TC 
promulgated  by  die  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  on  June  29, 1909,  (54  FR  27544). 
The  U.S.  EPA  has  completed  its  reriew 
of  Oluo'spriraacy  revision. 

The  U.S.  EPA  has  deteonined  dirt  the 
current  version  of  Ohio's  primacy 
revision  substantially  meets  die 
requirements  of  the  Fedwal  nde. 
However,  there  are  some  minor 
deficiencies  which  must  be  corrected 
before  the  U.S.  EPA  can  grant  approval. 
The  dianges  needed  to  correct  dieee 
minor  deficiencies  are  written  into  a 
Memorandum  of  Agreement  (MOA) 
between  the  U.S.  EPA  and  Ohio  (which 
is  available  at  the  State  and  U.S.  EPA 
offices  listed  at  the  end  of  this  notice). 
Ohio  has  agreed  to  incorporate  these 
changes  into  its  final  regulations,  which 
are  scheduled  to  become  effective  no 
later  than  November  30, 1993.  Upon 
notification  that  Ohio's  revised 
regulations  have  twoome  effective,  the 
U.S.  EPA  %vill  grant  formal  approval  of 
Ohio's  primacy  revision  ivithout  further 
solicitation  of  public  input 

All  interested  pulies  are  invitad  to 
submit  written  comaaents  on  this 
proposed  detannination,  and  request  a 
public  hearing  on  or  befare  August  25. 
1993.  If  a  pidahc  hearing  is  requested 
and  granted,  the  correspondir^  ' 

determination  shall  not  becoma 
effective  antii  such  time,  following  the 
hearing,  at  which  die  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Please  submit  all  comments  and 
requests  for  a  public  hearing  to  William 
Spaulding<WD-17J).  U.  S. 
Environnteatal  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  IlUnois  60604. 

If  requests  whidi  indicate  sufficient 
interest  and/or  significance  are  received 
by  the  aad  of  the  Notice  period,  a  public 
hearing  will  be  held.  Any  request  for  a 
public  heaiii^  shall  include  the 
following:  (1)  The  name,  address,  and 
telephone  number  of  the  individual, 
oiganization.  or  other  entity  requesting 
a  heariag;  (2)  A  brief  statement  of  the 
requesting  person's  interest  in  the 
Regional  Administrator's  determination 
and  of  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing:  and  (3)  The  si^ature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
oiganizatlon  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  tie  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  die  hearing.  Such 
notioa  will  be  made  by  the  Regional 
Administrator  in  the  Federal  RegiMer 


and  in  newspapers  of  general 
circulation  in  die  State  of  Ohio.  A  notice 
will  also  be  smt  to  the  parson(s) 
requesting  tlw  hearing  as  well  as  to  tha 
State  of  Ohia  Tha  hearing  notice  will 
include  a  statamaat  of  purpose, 
information  ragarding  tha  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  fiuthar  information.  The  Regional 
Administiator  will  issue  an  order 
affirming  or  raacindiog  his 
detemiiDBtioa  upon  review  of  tha 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  <^  the  date  of  the 
order. 

Should  oo  tiiaaly  and  appropriata 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  elective  on  August  25. 1993. 

Please  faring  this  Notice  to  the 
attention  of  any  parsons  knoMrn  by  you 
to  have  an  interest  in  these 
determinations. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  6:30 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  following  offices: 
Ohio  Environmental  Protecticm  Agency, 

Division  of  Drinking  and  Ground 

Waters.  P.O.  Box  1049.  leOO 

WaterMark  Drive.  Columbus,  Ohio 

43266-0149. 
U.S.  Environmental  Protection  Agency, 

Region  5,  Safe  Drinking  Water  Branch 

(WD-t7f).  77  Wast  Jackson  Boulevard. 

Chicago,  OUaois  G0604. 
FOR  FURTHER  WTORMATION  CONTACT: 
William  D.  Spaulding,  Region  S, 
Eh-inking  Water  Section,  at  the  Chicago 
address  given  above,  telephone  312^ 
886-9262. 

Authority:  Sec  1413  of  the  Safe  DrinkiAg 
Water  Act.  as  amended  (19881.  and  40  CFR 
142.10  of  ttiB  National  ftimary  Dnnkii\g 
Water  Regulations. 

Signed  this  15  dayoflnly.  1993. 
ValdasV.AriaBBkttt. 

Regional  Administrator,  US  EPA.  Region  S. 
IFR  Doc.  93-177t>9  FUed  7-23-93;  8:45  am) 
BNJJNG  COOC 
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r.  Section  4005(cXl)(B)  of  the 
Rmouto*  CtHiMrvation  and  Recovery 
Act  (ROIA).  ••  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implemmt  oermit 
programs  to  ensure  that  munidpaJ  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  housdiold  wraste  or 
conditionally  exempt  small  quantity 
generator  waste  wrill  comply  with  the 
ravised  Federal  MSWLF  C^eria  (40 
CFR  part  258).  KCRA  section 
4005(cMl)(C)  requires  the 
Environmental  ProtectioD  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  fanplementation  Rule  (STIR)  that 
wrill  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/l>ibal  landfill  permit  programs. 
The  Ag«icy  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted, 
llius.  these  approvals  are  not  dependent 
on  final  promidgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  theee  requirements.  The 
Agency  beheves  that  early  approvals  / 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  nvith  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
Federal  landfill  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 

The  State  of  Colorado  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Colorado's  MSWLF  application  and 
made  a  tentative  determination  that  all 
pcNttions  of  Colorado's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
C^tnia.  Colorado's  application  for 
program  adequacy  determination  is 
available  for  pubUc  review  and 
comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 


determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  detennination.  If  a  sufficient 
ntunber  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  "OATSS"  section.  The 
Region  %vill  notify  all  persons  who 
submit  comments  on  this  notice  if  it 
decides  to  hold  the  hearing.  In  addition, 
anyone  who  %irishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "FOR  FURTHER  MFORMATION 
COHTACT"  section  below. 
DATES:  All  comments  on  Colorado's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  13, 1993.  The 
public  hearing  is  tentatively  scheduled 
ror  10  a.m.  to  12  noon,  September  13. 
1993.  at  the  U.S.  EPA  Region  8 
Conference  Center,  999  18th  Street, 
Second  Floor,  Denver.  Colorado.  80202- 
2466.  Should  a  hearing  be  held,  □'A 
may  limit  oral  testimony  to  five  minutes 
per  speaker,  depending  on  the  number 
of  coromenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  by  close  of 
business  on  September  13, 1993.  The 
hearing  may  aajoum  earlier  than  12 
noon  if  all  of  the  speakos  deUver  their 
comments  before  tnat  hour.  Colorado 
will  participate  in  the  public  hearing 
held  by  EPA  on  this  sub)ect. 
AD0RESSE8;  Copies  of  Colorado's 
application  for  adequacy  determination 
are  available  Grom  8  a.m.  to  4  p.m.  at  the 
following  addresses  for  inspection  and 
copying:  Colorado  Department  of 
Health,  Hazardous  Materials  and  Waste 
Management  Division,  Information 
Services  Center,  4300  Cherry  Greek 
Drive  South,  Denver,  Colorado,  80222- 
1530.  telephone  (303)  692-3312:  and 
U.S.  EPA  Region  8  Ubrary,  999  18th 
Street,  suite  215,  Denver,  Colorado, 
80202-2466,  telephone  (303)  293-1444. 
Written  comments  should  be  sent  to  Ms. 
Judith  Wong,  Mail  Code  8HWM-WM, 
U.S.  EPA  Rc^on  8, 999  18th  Street, 
suite  500,  Denver,  Colorado,  80202- 
2466. 

FOR  FURTHER  MFORMATION  CONTACT: 
Judith  Wong,  Mail  Code  8HWM-WM, 
Waste  Management  Branch,  U.S.  EPA 
Resion  8,  999  18th  Street,  Denver. 
Colorado,  80202-2466,  telephone  (303) 
293-1667. 

SUPPLEMENTARY  MFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 


part  258).  Subtitle  D  of  RCRA.  M 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  ivith  the  Fedoel  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
hcihties  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
remiirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  the  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  otner  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  miist 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  tbove.  EPA 

!>lans  to  provide  more  specific  criteria 
or  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  foil 
approval  to  a  MSWLF  program. 

B.  State  of  Colorado 

On  May  24, 1993,  the  State  of 
Colorado  submitted  an  application  for 
adequacy  determination.  EPA  reviewed 
Colorado's  application  and  tentatively 
determined  that  all  portions  of  the 
Colorado's  Subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

Although  RCRA  doea  not  reqtiire  EPA 
to  hold  a  public  hearing  on  a 
detennination  to  approve  any  State/ 
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Tribe's  lASWlP  arogram.  the  Region  has 
tentBtivalir  echaouled  a  public  hsanag 
on  this  detennination.  If  a  sufficient 
number  of  people  express  interest  in 
partidpertng  in  a  heariag  by  writing  the 
Region  or  cdUng  Ois  contact  within  30 
days  of  the  publication  of  this  notice, 
the  Region  will  hold  a  hearing  on 
September  13, 1993,  at  the  U.S.  EPA 
Region  3  Conference  Center,  999  18th 
Street,  Second  Floor,  Denver,  Colorado. 
80202-2466. 

Colorado  has  not  asaeited  jurisdiction 
within  the  exterior  boundaries  of  Indian 
reservations  in  its  application  for 
adequacy  detennination.  Accordingly, 
this  appKNral«bes  oot  extend  to  lands 
%vithin  Indian  nMrvstions  in  Colovado. 
Until  EPA  approves  a  State  or  Tribal 
MSWLF  permiCdiv  program  in  Colorado 
for  any  part  of"  Indian  Country,"  as 
defined  in  18  U.S.C  1151.  the 
requirements  of  40  CFR  part  258  will, 
after  Octdber  9, 1993,  automatically 
apply  to  that  area.  Thereafter,  the 
raquiremenAB  of  40  CFR  part  258  will 
apply  to  all  owners/operators  of 
MSWLFs  looted  in  any  part  of  "Indian 
Country"  tiMl  is  not  oo¥eredby  an 
approved  Stale  or  Tribal  MSWLF 
permitting  pro^vm. 

EPA  win  consider  all  public 
conmients  cm  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  pi^lic  hearing 
held.  Issues  raised  by  those  comments 
may  be  tiie  basis  for  a  detennination  of 
inadequacy  for  State  of  Colorado's 
program.  EPA  will  make  a  final  decision 
on  wrhetfaer  or  ncrt  to  approve  Colorado's 
program  by  October  9, 1993,  and  will 
give  notice  of  it  in  the  Federal  Register. 
The  notice  will  indvde  a  summary  of 
the  reasons  for  the  find  determination 
and  a  response  to  aU  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  BAplaiued  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  «cpects  that 
any  owner  or  operator  complying  with 
proviaioRS  fai  •  SMeTTribal  program 
approved  by  EPA  sbould  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 19911. 

Compliaiice  With  Executive  Order 
12291 

The  OffioB  of  Managmmnt  and  Budget 
has  exsaplBd  tUn  notice  fioa  the 
requirementovf  sactioa  3  ol  Executive 
Order  12201. 


Certificatioa  Uader  the  R^ulaloiy 
Flexibility  Act 

Pursuant  totbe  provisioiu  of  5  U.S.C 
605(b),  I  hereby  ontify  that  this 
approval  will  not  have  a  sjgnifinant 
ecoooraic  iaipect  OB  a  substantial 
number  of  sinaU  entities.  K  does  not 
impoee  «ny  new  buidens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Anihority:  This  notice  is  issued  under  tiie 
authority  of  section  4005  of  fte  Solid  Waste 
Disposal  Act  as  oneDded;  42  U.S.C  6M«. 

Dated:  July  16, 1S99. 
JackW.McGraw. 
Acting  ReffonaJ  Adndnistrator. 
(PR  Doc  8^17712  Filed  7-23-93;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Put}Nc  Irtfonnaflon  Collection 
Rw|uii  niMi  Hb  Stibmfttsd  to  OfRcv  of 
Management  and  Budget  for  Review 

July  19. 1993. 

The  Fadsral  Communications 
Commissian  has  8uboiitt«d  the 
following  ioforraMkio  collection 
requimaants  to  QMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  vrishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  OfBce  of 
Mana^emoit  and  Budget,  Room  3235 
NEOB.  Washmgtoa.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0126 
rit7e.-  Section  73.1820.  Station  Log 
Action:  Extension  of  a  ciirrently 

approved  collection 
Respondents:  Non-profit  institutions, 
businesses  or  dQier  for-profit 
(indading  small  businesses) 
Frequency  ofBesponse:  Recordkeeping 

requirement 
Estimated  Animal  Borden:  13,350 
recordkeepers;  0.93  hours  aven^ 
burden  per  recordkeeper;  12.416 
hours  total  annual  burdm 
^feedsAa£f  C^ses:  Section  73.1820 
requiiaa  that  aach  licensee  of  an  AM. 
FM  or  TV  broadcasts  station  maintain 
a  station  Iqg.  Each  entry  must 
accurately  reflect  the  station's 
opeiation.  This  Ipg  should  reflect 
adjustment  to  operating  parameters 


for  AM  stations  with  dicectiooal 
antannaa  without  ao  approved 
sampling  systam;  for  all  statioos  the 
actual  time  of  any  observation  of 
extinguishment  or  improper  operation 
of  tower  8^Mr,  and  aR^  of  each  tost 
of  the  EmeigiiiBcy  Broadcast  Syrtem 
(EBS)  for  commercial  Nations.  The 
data  is  used  by  PCC  staff  to  assure  that 
the  licensee  is  operating  in 
accordance  witti  the  tedmical 
requirements  as  ^>ecified  in  the  FCC 
rules  with  the  Station  authorization, 
and  is  taking  reasonable  measures  to 
preclude  intarforanoe  to  other 
stations.  It  is  also  aaad  to  verify  that 
the  EBS  is  operating  properly. 

OMB  Number:  3060-0055 

Title:  Application  for  Cable  Television 
Relay  Service  Station  Authorization 
Form  Number  PCC  Form  327 

Action;  Revision  of  a  currently  approved 

collection 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-jvafit 
(incloding  small  businesses) 

Frequency  ofBesponse:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  14.000 
responses;  3.166  hours  average 
burden  per  response;  4,432  hours  total 
annual  burden  per  response 

Needs  and  Uses:  FOC  Form  327  is  used 
by  Cable  Television  owmers  or 
operators,  cooperstiTO  entoi  puses 
owned  by  CaWe  TV  owners  or 
operators  and  MKOS  operators 
(wireless  cable  TV  operators)  when 
applying  for  C^le  TV  Relay  Service 
(CARS)  Station.  Modification  of 
License,  Reinstatement,  Amendment. 
Transfer  of  Control,  Assignment  of 
License,  and  Rexxewal  of  License.  The 
form  is  being  revised  to  include 
information  regarding  fees.  In 
addition,  a  question  was  revised  to 
advise  MMDS  applicants  of  the  need 
to  subout  a  copy  of  their  MMDS 
licansa  aad/or  their  MMDS/ITFS  lease 
agreements.  The  data  is  used  by  PGC 
staff  to  detenniaa  whether  the 
applicant  meets  basic  statutory 
requiramants  and  is  qualified  to 
beoona  or  oooliaua  as  a  Commission 


Federal  Commuoicatloiu  Goounlssion. 

William  F.  Cain. 

Actiag  StcntaiY. 

[FR  Doc  91-17C0S  FOed  7-«3-«3:  S:4S  am] 
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July  aa  1993. 

The  Fadaral  Cominunications 
Coaunission  has  submittad  the 
foUo«iriiig  infbnnation  collection 
lequiiemflDt  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copiea  of  thia  submiaaion  may  be 
purmaaed  from  the  Commiaaion's  copy 
contractor,  bitemational  Transcription 
Sflwice.  Inc.,  2100  M  Street.  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  funher  information  on  thia 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
832-0276.  Perstms  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  OfBce  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-4814. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this  item 
by  August  3, 1993,  under  the  provisions 
of  5  CFR  1320.18. 
(MB  Number:  3060-0536. 
Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 
Fonn  Number.  FCC  Form  431. 
Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Annually  and 
on  occasion  reporting  requirement. 
Estimated  Annual  Burden:  5,000 
responses:  9.266  hours  average  burden 
per  response;  46,330  hours  total  annual 
burden. 

Needs  and  Uses:  The  rules  and 
requirements  contained  in  the  Third 
Report  and  Order,  CC  Docket  No.  90- 
571,  implement  the  shared-funding 
program  for  recovery  of  interstate  TRS 
costs.  All  interstate  service  providers 
must  contribute  to  the  TRS  fund.  The 
collections  of  information  set  forth  in 
the  final  rules  are  essential  to  the 
implementation  of  certain  provisions  of 
the  Americans  vrith  Disabilibities  Act  of 
1990,  (ADA).  The  attached  Third  Report 
and  Order  amends  the  Commission 
rules  to  provide  that  interstate 
telecommunications  relay  services  costs 
shall  be  recovered  utilizing  a  shared- 
funding  mechanism  pursxiant  to  the 
rules  and  requirements  contained  in 
Appendix  B.  Brief  descriptions  of  the 
information  collections  are  provided. 
The  National  Exchange  Carrier 
Assodation,  Inc.  (NECA)  will  serve  as 
interim  administer  of  the  TRS  Ftmd. 
NECA's  perfvmance  and  the  TRS  Fimd 
plan  will  be  reviewed  after  two  years. 


The  administrator  %vill  be  subject  to  a 
yearly  audit  by  an  independent  certified 
accounting  form  and  by  the 
Commission.  Pursuant  to 
S  e4.604(cMUi)(h),  the  TRS  Fund 
administrator  must  report  annually  to 
the  Commission  its  awninistrative  costs 
associated  with  the  administration  of 
TRS  Fund  and  file  a  cost  allocation 
manual.  TRS  formulas  and  revenue 
requirements  mxist  be  filed  with  the 
Commission  on  October  1  each  veer. 
The  administrator  must  establish  a  non- 
paid,  voluntary  advisory  committee  of 
persons  from  the  hearing  and  speech 
disability  community,  TRS  users, 
interstate  service  providers,  state 
representativea,  and  TRS  providers 
which  will  meet  at  reaaonable  intervals 
in  order  to  monitor  TRS  coet  recovery 
matters.  The  annual  report  to  the 
Commission  must  include  a  discussion 
of  advisory  committee  deliberations. 
Information  submitted  in  response  to 
the  attached  rules  and  requirements  will 
be  used  to  administer  the  TRS  Fund. 
Information  will  be  used  to  calculate  a 
national  average  rate  to  recover  the  total 
interstate  TRS  revenue  requirements 
and  to  determine  the  appropriate 
payment  due  to  TRS  providers 
participating  in  the  shared-funding 
plan. 

Fed«ral  Communications  Conmiission. 

WilUaa  F.  Caton, 

Acting  Secntary. 

[FR  Doc  93-17801  Filed  7-23-93;  8:45  am) 

aaiMQ  ooof  sns-«t-ii 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-997-OR] 

Illinois:  Amendment  to  Nolle*  of  ■ 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 


f:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  determinations. 
EFFECTIVE  OATE:  July  19, 1993. 
FOR  FURTNEII  MFOfMATKM  CONTACT: 
PauUne  C  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPI^MENTARY  MFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Illinois  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  heve 
been  adversely  affected  by  the 


catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993. 

Boone,  Lake,  McHenry,  Stephenson,  and 
Winnebago  for  Public  Assistance.  (Already 
designated  far  Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance). 
UckardW.Kriam. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc  93-17885  Filed  7-23-93;  8:45  am| 
MUJNQ  cooi  sna-«a-M 

[FEMA-997-IM1 

Illinois;  AmondnMfil  to  Notico  of  ■ 
Major  DIsastsr  Dsclsration 

AOENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

StJMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  determinations. 
EFFECnVE  DATE:  July  17. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro{^ams,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MFORMATIOft;  The  notice 

of  a  major  disaster  for  the  State  of 
Illinois,  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993: 

Alexander,  Jackson,  Randolph,  and  Union 

Counties  tar  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Kilmm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 
IFR  Doc  93-17724  Filed  7-23-93;  8:45  am] 
BNOMO  cooa  sna-«a-ai 

[FEIIA-M7-4R] 

Illinois:  Amsndmsnl  to  Notico  of  ■ 
Major  DIsastsr  Dsclaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-997-DR),  dated  July  9, 
1993,  and  related  deteradnations. 
EFFECTIVE  DATE:  July  15, 1993. 
FOR  FURTHER  MFORMATION  CONTACTS 
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Paiiline  C  Campbell,  Disaster 
Assistance  Pro^-ams,  Federal 
Emergency  Management  Agency, 
Waslidngton,  DC  20472.  (202)  646-3606. 

SUPPIfMENTARY  MFORMATXNC  The  notice 
of  a  ma)or  disaster  for  the  State  of 
Illinois,  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  afiiBcted  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Adams,  Calhoun,  CairoU,  Jersey,  Jo  Daviess, 
Hannock.  Henderson,  Henry,  Madison. 
Monroe,  Mercer,  Pike.  Rock  Island,  St. 
Clair,  Whiteside  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
RkhardW.Kiimn, 

Deputy  Associate  Dinctor.  State  and  Loco! 

Pmgnuns  and  Support. 

(PR  Doc  93-17725  Filed  7-23-93;  8:45  am] 

■LLMQ  *<««««  — *-  —  -* 


[FEMA-M3-0R) 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Miiuiesota,  (FEMA-993-DR),  dated  June 
11. 1993.  and  related  determinations. 

EFFECTIVE  DATE:  July  19, 1993. 

FOR  FURTHER  WVORMATION  CONTACT. 
Pauline  C  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Miimesota.  dated  June  11. 1993.  is 
hereby  amended  to  include  the 
follo%ving  areas  among  those  areas 
determiiMd  to  have  been  adversely 
afiiscted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993: 

The  counties  of  Big  Stone,  Clay,  Stevens, 
Swift  and  Traverse  for  Individual  Assistance 
and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

KkhudW.Kfiaa. 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

(PR  Doc  93-17686  Filed  7-23-93;  8:45  am] 


[FEMA-MS-DR] 

Miaaouri;  Amendment  to  Notice  of  a 
Major  Diaaater  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPUEMENTARY  MFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993: 

The  counties  of  Atchison,  Cairoll,  Cole, 
Holt,  Jefferson,  Lincoln.  Marion.  Pike.  Ralls, 
Ray,  St.  Charles,  Ste.  Genevieve,  and  St 
Louis  and  St  Louis  City  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance.) 

The  city  of  Jeffisrson  City  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm. 

Deputy  Associate  Director,  Stale  and  Local 
Proffxuns  and  Support 

(FR  Doc  93-17688  Filed  7-23-93;  8:45  am] 

MLUNQ  coot  (ns-es-H 


[FEMA-994-OR] 

Wlaconain;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin.  (FEMA-994-DR),  dated  July 
2. 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  20, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPI^MENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  dated  July  2, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 


been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
2, 1993: 

The  counties  of  BuChlo,  Oawfrntl.  Dane, 
Dunn,  Grant,  Green,  Iowa,  La  Ctokm, 
La&yette,  Pierce.  Price,  Rusk.  Sauk.  St  Crobc, 
Vernon,  and  Waufieca  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance). 

The  counties  of  Dodge.  Jefforson.  Kneosha, 
Mil%iraukee,  and  Racine  foir  individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
Richard  W.  Kriaas. 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 
(FR  Doc  93-17687  FUed  7-23-93;  8:45  am] 
■LUNO  cooc  •nt-os-H 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Rled;  GreeceAJSA  Rate 
Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  (Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
$  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-011423. 

Title:  Greece/USA  Rate  Aj^eement. 

Parties: 

Farrell  Lines,  Inc. 

"Italia"  de  Navigazione,  S.pA. 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 

21im  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  discuss  and 
agree  upon  rules,  rates,  charges  and 
other  transportation  matters  pertaining 
to  the  movement  of  cargo  from  ports  and 
points  in  Greece.  Macedonia, 
Montenegro,  Serbia,  Bosnia- 
Herecegovina,  Bulgaria,  and  Albania  to 
ports  and  points  in  the  United  States. 

Agreement  No.:  224-200791. 

Title:  The  Port  Authority  of  New  York 
k  New  Jersey/United  Arab  Agencies, 
Inc  Container  Incentive  Agreement. 
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Parties: 

The  Part  Authority  of  New  York  k 
New  Jersey  ("Port") 

United  Arab  Agencies,  Inc.  ("UAAI") 

Synopsis:  The  Agreement  provides  for 
the  PcHt  to  pay  UAAI  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  moved  through  the  Port's 
marine  terminals  dxiring  calendar  year 
1903.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  mile*  from  the  Port 

Dated:  July  20, 1993. 

By  order  of  the  Federal  Maritime 
Commission. 
foaeph  C  PeUdng, 
Secretary. 
(FR  Doc  93-17600  Filed  7-23-93;  8:45  ami 


UMI 


Ocean  FraiQM  Fofwardar  Ucanaa 
AppUcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

E^le  Freight  Services.  Ina,  534  Ecdes 
Avenue,  So.  San  Francisco,  CA  94080, 
Officers:  Raymond  W.  Wilson.  President/ 
Director  Arthur  F.  Mesa.  Vke  Pres./CEO/ 
Dir./Slockh.  Craig  it  Patterson.  V.  Pres./ 
Dir./Stockh. 

Tranamar,  Inc.,  18181/2  Broad%iray  Street, 
New  Orleans,  LA  70118,  Officers:  Elda 
Mariella  Ruix  Castro.  CEO/Dirsctor.  Daniel 
Castrol,  President/Director 

Fivestar  Express  (U.S.A)  Inc.  1044  N. 
Dodsworth  Ave.,  Covins,  CA  91724, 
Officer  )yh  Yeong  Hsieh,  President/ 
Director 

US  International  Forwarders,  9445  Concourse 
Dr.,  t-IM,  Houston,  TX  77036.  Tobias  & 
Ogu.  Sole  Proprietor 

Canor  Air  Freight  Forwarders,  Inc,  7080  NW 
50th  Street,  Miami,  FL  33166,  Officers: 
Blancalicia  Doyle,  President.  Zamira  Isabel 
Peieira,  Vice  Presideot 

Meyar  Shipping  Corp.,  5610 18th  Avenue. 
Brooklyn.  NY  11204.  officar  Israel  Meyer. 
PraaidaDt 

Qover  International.  Inc..  15431  Vantage 
Pariiway  Weal.  Sta.  200.  Houston,  TX 
77032,  Officars:  Luia  Angel  Ricon.  Pres7 
Treas./Sacr.,  Ana  H.  Pena.  Asst  Secretary 

Luma  fntemational  Porwardiag.  Inc.,  354 
North  Royal  Poodana  Blvd.,  Miami,  FL 
33166,  Officars:  Lus  Gwajal,  President/V. 
Praaideiit  Matilda  Moralee.  Secretary 

Venymex  Shipping  Coaipany.  1314  Texas 
Avenue.  Sta.  1506.  Houston.  TX  77002. 


Officers:  Hector  Garza,  PreaJTreas./Dir7 

Stockh.  Yolanda  Garaza.  V.  Pres./Sec/Dir./ 

Stockh. 

By  the  Federal  Maritima  Conimiaaion. 

Dated:  July  21, 1993. 
loeaph  C  PoUdag. 
Secrgtary. 
(FR  Doc.  93-17691  Filed  7-23-«3;  8:45  am] 


Parformartca  Raviaw  Board 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice. 


f:  Notice  is  hereby  given  of  the 
names  of  the  mmnbers  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Herron,  Jr.,  Director  of 
Personnel,  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
Washington,  DC  20573. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  execiutive's 
performance  by  the  supervisiM'.  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
WiUiaa  D.  Hathaway. 
Oiai'nnon. 

The  members  of  the  Pwformance 
Review  Board  are: 

1.  Ming  Chen  Hsu,  Commissioner 

2.  Francis  J.  Ivancie,  Commissioner 

3.  Norman  D.  Khne,  Chief 
Administrative  Law  Judge 

4.  Frederick  M.  Dolan,  Jr., 
Administrative  Law  Judge 

5.  Charles  E.  Morgan.  Administrative 
Law  Judge 

6.  Robert  D.  Bourgoin,  General  Counsel 

7.  Joseph  C.  Polking.  Secretary 

8.  Edward  P.  Walsh.  Managing  Director 

9.  Bruce  A.  Dombrowski,  Deputy 
Managing  Director 

10.  John  Robert  Ewers.  Deputy 
Managing  Director 

11.  Seymour  Glanzer,  Director.  Bureau 
of  Hearing  Counsel 

12.  Norman  W.  Littleiohn.  Director. 
Bureau  of  Adnunistration 

13.  Austin  L  Schmitt,  Director.  Bureau 
of  Trade  Monitoring  and  Analysis 

14.  Wm.  Jarrel  Smith.  Jr..  Director, 
Bureau  of  Investigations 

15.  Bryant  L.  VanBrakle,  Director. 
Bureau  of  TarifEs,  Certification  and 
Licensing 

(FR  Doc  93-17601  Filed  7-23-93;  8:45  am) 


FEDERAL  RESERVE  SYSTEy 

Bluaatam  nnancal  Corp.,  at  aL;  NoUoa 
of  AppUcaHona  to  Engaga  da  novo  In 

ParmiaaiMa  Nonbanklng  ActiviUaa 

The  companies  listed  in  this  notice 
have  filed  an  applicaticm  under  § 
225.23(a)(1)  of  the  Board's  R^ulation  Y 
(12  CFR  225.23(aKl))  for  the  Board's 
approval  under  aection  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  application  is  avail^le  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons- may 
express  their  views  in  writing  on  the 
question  whether  ccmsirnimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  ccHnpetition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heering. 
identifying  spedficaUy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  16. 1993. 

A.  Federal  ReMnre  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Bluestem  Financial  Corp.,  Faiibuiy. 
Illinois:  to  engage  de  novo  through  its 
subsidiary,  Bluestem  Financial  Swvioes. 
Inc,  Fairbury.  Illinois,  in  inveatment  or 
financial  advice  and  consumer  financial 
counseling  pursuant  to  § 
225.25(bM4)(iU),  (bK4Miv),  (b)(4K»)  and 
(b)(20)  of  the  Board's  Regulation  Y. 

B.  Federd  Raeenre  Baak  ofDallaa 
(W.  Arthur  Tribble.  Vice  President)  400 
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Btice  or  to 


South  Akard  Street.  Dallas,  Texas 
75222: 

1.  First  Texas  Bancorp,  Inc., 
Georgetown,  Texas;  to  engage  de  novo 
through  its  subsidiary.  First  Texas 
Development  Corp<H«tion.  Georgetown. 
Texas,  in  making  and/or  servicing  loans 
for  itself  at  for  others  of  the  type  made 
by  a  mcntgage  company  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
State  of  Texas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  July  20, 1993. 
JomifiBr  J.  Johnson, 
Associate  Secretaiy  of  the  Board. 
IFR  Doc  93-17670  Filed  7-23-43;  8:45  am] 
IMJJNO  oooc  aio-oi-r 


CCB  Financial  Corporation,  at  al.; 
Formatlona  of;  Aequialtlona  by;  and 
Margara  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Chice  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reiserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
19. 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

].  CX3  Financial  Corporation, 
Durham.  North  Carolina:  to  acquire  100 
percent  of  the  voting  shares  of  Shelby 
Savings  Bank.  SSB.  Shelby.  North 
Carolina. 

B.  Federal  Reaenre  Bank  of  Atlanta 
(Zane  R  Kelley.  Vice  President)  104 


Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  AmSouth  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
Orange  Banking  Corporation,  Orlando, 
Florida,  and  thereby  indirectly  acquire 
Orange  Bank,  Orlando,  Florida. 

C  Federal  Reserre  Bank  (rfOikago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  BaiUc  of  Montreal,  Montreal, 
Canada;  Bankmont  Financial  Corp., 
New  Yori^.  New  York;  and  Harris 
Bankcorp.  Inc.,  Chicago,  Illinois:  to 
acquire  22.6  percent  of  the  voting  shares 
of  City  Bancshares,  Inc.,  Oklahoma  Qty. 
Oklahoma,  and  thereby  indirectly 
acquire  City  Bank  and  Trust  Company. 

2.  Quick  Bancorp,  Inc.,  McClellana, 
Iowa;  to  become  a  oank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  National 
Bank,  Coimcil  B\uSs,  Iowa. 

Board  of  Gcvemors  of  the  Federal  Reserve 
System,  July  20, 1993. 
Jennifcr  J.  Johneon, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-17671  Filed  7-23-93;  8:45  am] 
aaiJNo  COM  ttie-01-r 


Craatar  Financial  Cmporatlon; 
Acqulaition  of  Company  Engaged  In 
ParmiaaibIa  NonbanMng  Actlvltiaa 

The  organization  listed  in  this  notice 
has  apphed  under  $  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consmnmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  ia  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  9, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Crestar  Financial  Corporation. 
Richmond,  Virginia;  to  acquire  Internet, 
Inc.,  Reston,  Virginia,  and  thereby 
engage  in  providing  electronic  network 
and  switching  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  20, 1993. 

Jennifaf  J.  Johnion, 

Associate  Secretory  of  the  Board. 

[FR  Doc.  93-17672  Filed  7-23-93;  8:45  am) 
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Robart  Timothy  Monnig,  at  al.;  Change 
In  Bank  Control  Noticaa;  Aequialtlona 
of  Sharea  of  Banka  or  Bank  Holding 
Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  16, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Robert  timothy  Monnig  and  Carol 
Ann  Monnig,  to  acquire  an  additional 
1.9  percent  for  a  total  of  12.9  percent; 
Thomas  Henry  Monnig  and  Natalie  Ann 
Monnig.  to  acquire  an  additional  1.9 
percent  for  a  total  of  8.6  percent;  and 
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Jolm  )bnph  Monnig  and  Jannifer  Ann 
Mconig  to  acquira  an  additional  1.9 
percent  for  a  total  of  9.5  percent  of  the 
voting  ihaies  of  Bancsharaa  of  Glasgow, 
Glaagow.  Miaaouri,  and  thereby 
indiractly  aoquJie  Tri-Gouaty  Trust 
Company.  Glasgow,  Kfisaouri.  All 
acquiring  partiea  are  from  Glasgow. 
Miaaouri. 

B.  FedarmI  Baearfe  Bnk  efSaa 
Frandseo  QCenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  F^andsco.  California 
94105: 

1.  Benjamin  Namatinia,  Portland, 
Oregon;  to  acquire  10  percent  of  the 
voting  shares  of  Cowlitz 
Bancorporation,  Longview.  Washington, 
and  thereby  indirectly  acquire  The 
Cowlitz  Baink.  Longview,  Washington. 

Boaid  of  Govanoi*  of  tba  Faderal  Reserva 
SyM«D.)i>ly20.1M3. 

AuodamStcma^  of  A»  Board. 

(FR  Doc  »»-17e73  nM  7-23-03;  8:45  am] 


GENERAL  SERVICES 

bifuniMtlon  Rmoutom 
S«rvlM 


IMIMQCIIMflt 


ACnON:  Notice  of  adoption  of  standard. 

•UMMARV:  The  purpoae  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecom  immications  Standard  (FED- 
STD).  FED-STD 1049, 
'Telecommunications:  HP  Radio 
Automatic  Operation  in  Stressed 
Environments,  Section  1:  Linking 
Protection"  is  approved  and  will  be 
published.  | 

RM  nffmcR  wronnATWii  contact: 
Mr.  Robert  T.  Adair.  Institute  for 
Telecommunication  Sciences.  National 
Telecommunications  and  Information 
Administration,  telephone  (303)  497- 
3723. 


UMI 


1.  Ihe  general  Services 
Administration  (GSA)  is  responsible, 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  aa  amended,  lor  the  Federal 
Standardization  Program.  On  August  14, 
1972.  the  Administrator  of  GSA 
designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development 
of  teleoommimications  standards  for 
NCS  interoperabiUty  and  the  non- 
computer  oommunicatioo  interface. 


2.  On  March  13, 1992,  a  notice  was 
published  in  die  Federal  lagiatar  (57 
FR  50)  that  a  proposed  Fedml 
Telecommunications  Standard  1049 
entitled  Telecommunications:  HP 
Radio  Automatic  Operetion  in  Stressed 
^vinmments.  Section  1:  Linking 
Protection"  was  being  propoeed  for 
Federal  use. 

3.  The  Justification  package  as 
approved  by  the  Deputy  Assistant 
Secretary  of  Defense  (Defense-wide  C3), 
Office  of  the  Assistant  Secretarr  of 
Defemse  was  presented  to  GSA  by  NCS 
with  a  recommendation  for  adoption  of 
the  standard.  These  data  are  a  part  of  the 
public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Tedmology  and  Standards,  National 
Communications  System,  Washington, 
DC  20305-2010. 

4.  A  copy  of  the  standard  is  provided 
as  an  attachment  to  this  notice. 
Interested  parties  may  purchase  the 
standard  firam  GSA,  acting  as  agent  for 
the  Superintendent  of  Dooiments. 
Copies  are  for  sale  at  the  GSA  Federal 
Supply  Service  Bureau  (FSSB), 
Spedncations  Section,  suite  8100, 490 
East  LTnlant  Plaza  SW.,  Wellington, 
DC  20407;  telephone  (202)  755-0325. 

Dated:  May  14. 1993. 
G.MaitiBW^BV. 

Acting  Camm/w/aner. 
FED-CTD1049 

Federal  Standard  T«l«»Baiinicay«tt:  HF 
tadie  Antonatic  Operatioa  ia  Straw  d 
EnviroaaMnta,  Sactionl:  UaUof  Pralactiaa 

1.  Scope.  The  terms  and  accompanying 
definitions  contained  in  this  standard  are 
drawn  from  authoritative  noo-Govenment 
•ooms  foch  as  the  Intsmatiooal 
Teleoamnunication  Union,  the  International 
Organisation  fcr  Standardisation,  tlie 
Tewcommunications  Industry  Association, 
and  tlie  Amencan  National  Standards 
Institute,  as  well  as  from  numerous 
authoritative  U.S.  Govenmwnt  publications. 
Tba  Federal  Telecommunicatiolu  Standards 
Committee  (FTSC)  HF  Radio  Standards 
Development  Working  Group  (SDWG) 
developed  a  family  ofHigh  Frsquency 
Automatic  Link  Bstablisfament  (ALE) 
spedficatioas  tliat  defines  the  necessary 
tedmical  parametofs  far  automatic  link 
esublishment  far  HP  radio  connections. 
Federal  Standard  1048/1  U  one  of  the  funily 
of  standards  to  be  used  in  conjunction  with 
the  interoperability  criteria  far  HF  radio 
autranatic  operation. 

1.1.  Applicatiility.  All  federal  depaitments 
and  agendas  shall  use  Federal  Standard 
1049/1  as  the  eutlioritative  sauroe  of 
definitions  far  terms  used  in  the  preperation 
of  all  telecommunicatioffls  documentatian. 
The  use  of  this  standard  by  all  Federal 
depertments  and  agendas  is  mandatory. 

1.2.  Purpose.  The  purpose  of  this  standard 
is  to  Improve  the  Federal  acquisition 
t^  providing  Federal  depertments  i 
agencies  a  comprehensive,  autlioritative 


source  of  definitions  of  terms  and  link 
protection  parameters,  and  to  prevent  the 
establishment  of  unautliorixed  HF  radio  links 
or  tlie  unsuthorised  manipulatioa  of 
legitimate  HF  redio  automatic  link 
establishment 

2.  Ae^irements  and  Applicoow 
Docament*.  The  HF  radio  terms  snd 
definitions  constitute  this  standard,  and  are 
to  be  applied  to  die  deaign  and  procuienent 
of  ALB  eiitnmated  radio  equipment  remiiring 
operations  in  stressed  anviranmeots.  Tnere 
are  a  funily  of  Federal  Telecommunications 
Standards  and  proposed  HF  radio  automatic 
link  establishment  standards  that  may  be 
q>plinble  to  implementation  of  this  standard 
and  these  are  listed  in  the  standard. 

3.  Use.  All  Federal  departments  and 
agendes  sliall  use  this  standard  in  the  design 
and  procurement  of  ASLB  eutomated  radio 
equipment  Only  after  determining  tliat  a 
requirement  is  not  induded  in  this  document 
may.  otlier  sources  be  used. 

4.  ^focthn  Date.  The  use  of  this  approved 
standard  by  U.S.  goveniment  departments 
and  agendes  is  mandatory,  effedive  180  days 
foUowing  the  publication  date  of  this 
standard. 

5.  Ghongss.  Wlien  a  Federal  department  or 
agency  considers  that  this  standard  does  not 
provide  for  its  essential  needs,  a  statement 
dting  inadequacies  dull  be  sent  in  duplicate 
to  the  General  Services  Administration 
(KMR).  Washington.  DC  20405,  tai  accordance 
with  die  proviskms  of  the  Federal 
Infannation  Rseources  Management 
Regulation.  Sulqwrt  201-20.3.  The  Genaral 
Senrices  Administration  wrill  determine  the 
appropriate  ection  to  be  taken  snd  will  notify 
the  agency. 

Federal  departments  and  agencies  are 
encouraged  to  submit  updates  and 
corrections  to  this  stancurd.  whidi  will  be 
considered  far  the  next  revision  of  this 
standard.  The  General  Services 
Administration  has  delegated  the 
oompilatifm  of  suggested  changes  to  the 
National  Communications  System  whose 
address  Is  given  below:  Office  of  the 
Mansger,  National  Communications  System, 
Office  of  Technology  and  Standards, 
Washington.  DC  2030S-20ia 

[FR  Doc.  93-17650  Filed  7-23-93: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt*r«  for  DImsm  Control  and 


CDC  Advisory  CommltlM  en  tlw 
Prevention  of  HIV  Infection, 
SubcommlltM  on  Dovloping 
Portnorahlpo  for  HIV  ProwMitton; 
Roqti— t  f or  Commonte 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service.  HHS. 
ACTION:  Request  for  comments. 

StJMMARY:  A  subcommittee  to  the  CDC 
AdviscHy  Committee  on  the  Prevention 
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of  mv  InfBcUon  (CDC  ACPHI)  has  been 
established  to  conduct  a  review  and 
evaluation  of  CDCs  HIV  prevention 
partnerships.  The  Subcommittee  on 
Developing  Partnerdhips  for  HIV 
Prevention  has  enlisted  the  assistance  of 
a  number  of  experts  in  identifying  the 
areas  to  be  addressed  in  the  review 
process. 

During  puUic  meetings  held  in  May, 
June,  and  July  1993,  the  subcommittee 
and  consultants  reviewed  the  type, 
extent,  and  quality  of  partnerships 
between  CDC  and  nongovernmental 
organizations  in  planning  and 
implementing  comprehensive  HIV 
prevention  programs. 

In  order  to  assure  the  broadest 
possible  input  into  this  process,  the 
CDC  ACPIfl  requests  comments  from 
interested  parties  on  the  following 
questions: 

(1)  What  can  CDC  do  to  promote  and/ 
or  enhance  HTV  prevention  partnerships 
among  CDC.  targeted  populations, 
NGOs,  and  state  and  local  health 
departments? 

(2)  What  are  the  effective 
characteristics  of  these  partnerships? 
(How  are  roles  diflierentiated?) 

(3)  What  should  CDC  do  to  best  assess 
and  meet  the  diverse  technical 
assistance  needs  of  NGOs,  and  state  and 
local  health  departments? 

(4)  What  should  CDC  do  to  further 
integrate  HIV/STD/TB/Subetance  Abuse 
prevention  activities? 

DATES:  Please  provide  written  comments 
by  August  25, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to:  Chair.  CDC  Advisory 
Committee  oo  the  Prevention  of  HIV 
Infection,  c/o  Centos  bx  Disease 
Control  and  Preventicm  (CDC),  1600 
Clifton  Road.  NE.,  Mailstop  Er-W. 
Atlanta,  Georgia  30333. 

FOR  FURTHER  MFORMATMN  COMTACT: 

Connie  Granoff,  Committee  Assistant, 
OfBce  of  the  Associate  Director  for  HIV/ 
AIDS.  CDC.  1600  Qifton  Road.  ME.. 
Mailstop  E-40,  Atlanta.  Georgia  30333. 
telephone  (404)  639-2918. 

Dated:  July  19, 1993. 
LMtaneRNawtoa, 

Acting  Associate  Director  for  Management 
and  Opemtions  Centers  for  Disease  Control 
and  Prevention  (CDC). 
iFR  Doc.  03-1765S  Filed  7-23-93;  8:45  un| 


CDC  Adviaofy  Commmaa  on  tha 
Pravantion  of  HIV  Infection, 
Suboommlttaa  on  improving  Public 
Undaratanding  of  tha  HIV  Epidamlc; 
Raquaat  for  Conwnanta 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  HHS. 

ACTION:  Request  for  comments. 


SUMMARY:  A  subcommittee  to  the  CDC 
Advisory  Committee  on  the  Prevention 
of  HIV  Infection  (CDC  ACPffl)  has  been 
established  to  conduct  a  review  and 
evaluation  of  CDC's  HIV  public 
information  activities.  The 
Subcommittee  on  Improving  Public 
Understanding  of  the  HIV  Epidemic  has 
enlisted  the  assistance  of  a  number  of 
experts  in  identifying  the  areas  to  be 
addressed  in  the  review  process. 

During  public  meetings  held  in  May 
and  June  1993.  the  subcommittee 
examined  four  issues  that  are  central  to 
the  success  of  CDC's  public  information 
activities:  Vision,  intended  audiences, 
systems,  and  evaluation. 

In  order  to  assure  the  broadest 
possible  input  into  this  review  process, 
the  CDC  ACPHI  requests  comments 
from  interested  parties  on  the  following 
questions: 

(1)  What  role  can  communications 
play  in  the  public's  understanding  of 
HIV? 

(2)  What  groups  need  to  be  reached 
through  communications? 

(3)  What  infrastructure  is  needed  to 
coordinate  the  activities  of  CDC,  its 
grantees,  and  the  larger  community? 

(4)  How  will  success  be  measured? 

DATES:  Please  provide  written  comments 
by  August  25. 1993. 

ADDRESSES:  Comments  should  be 
addressed  to:  Chair.  CDC  Advisory 
Committee  on  the  Prevention  of  HIV 
Infection,  c/o  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  E-40. 
Atlanta.  Georgia  30333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Granoff.  Committee  Assistant. 
Office  of  the  Associate  Director  for  HIV/ 
AIDS,  CDC,  16U0  Clifton  Road,  NE.. 
Mailstop  E-40,  Atlanta.  Georgia  30333. 
telephone  (404)  639-2918. 

Dated-  July  19. 1993. 
Ladene  H.  Newton, 

Acting  Associate  Director  for  Manog/ement 
and  Operations,  Centers  for  Ditettse  Control 
and  Prevention  (CDC). 

IFR  Doc.  93-17661  Filed  7-23-93;  8:45  am) 
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CDC  Advlaovy  Commttlaa  on  tha 
Pravantion  of  HIV  infaction, 
8ul>conMnittaa  on  Monitoring  tha  HIV/ 
AIDS  Epidamic;  naquaat  for 
Commanta  , 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service,  HHS. 
ACTION:  Request  for  comments. 

•    SUMMARY:  A  subcommiUee  to  the  CDC 
Advisory  Committee  on  the  Prevention 
of  HIV  Infection  (CDC  ACPHI]  has  been 
established  to  conduct  a  review  and 
evaluation  of  CDC's  HIV  surveillanca 
activities.  The  Subcommittee  on 
Monitoring  the  HIV/AIDS  Epidemic  has 
enlisted  the  assistance  of  a  number  of 
experts  in  identifying  the  areas  to  be 
addressed  in  the  review  process. 

During  meetings  in  April.  July,  and 
September  1993,  the  subcommittee  is 
examining  CDC  efforts  to  assess  (1) 
sexual  and  drug-use  behavior  associated 
with  HIV  transmission,  (2)  occupational 
exposures  associated  with  HIV 
transmission,  and  (3)  HIV  infection  and 
associated  morbidity  and  mortality. 

In  order  to  assure  the  broadest 
possible  input  into  this  review  process, 
the  CDC  ACPHI  requests  comments 
from  interested  parties  on  these 
surveillance  elements.  In  considering 
these  monitoring  activities,  the 
following  questions  should  be 
addressed: 

(1)  What  are  the  critical  information 
needs  of  public  health  agencies  that  can 
be  met  through  surveillance  sterns,  in 
order  to: 

a.  Assess  the  HIV  epidemic,  including 
sexual  and  drug-use  behaviors 
associated  with  HIV  transmission, 
occupetional  exposures  to  HIV,  and  HIV 
infections  and  resulting  diseases, 

b.  Target  programs  to  improve 
services  for  at-risk  and  infected 
populations, 

c.  Link  at-risk  and  infected  persons  to 
ongoing  services, 

of.  Evaluate  the  effectiveness  of 
prevention  programs  (including 
prevention  of  new  infections  and 
prevention  of  complications  in  infected 
persons)? 

(2)  How  do  information  needs  differ 
for  local,  state,  and  national  agencies? 
What  is  the  most  effiective  way  for 
surveillance  systems  to  meet  these 
multiple  needs,  protect  the 
confidentiality  of  at-risk  or  infected 
individuals,  and  promote  the  delivery  of 
preventive  beelth  services? 

DATES:  Please  provide  written  comment* 
by  August  25, 1993. 
ADDRESSES:  CommenU  should  be 
addressed  to:  Chair,  CDC  Advisory 
Committee  on  the  Prevention  of  HIV 
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Infection,  c/o  Cmitera  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clillon  Road.  NE..  Mailstop  E-40, 
Atlanta.  Georgia  30333. 
KM  nWTNEfl  9m)mtAVOH  09NTACT: 
Connie  Granoff,  Conunittee  Assistant, 
Office  of  the  Associate  Director  for  HIV/ 
AIDS,  CDC.  1600  Clifton  Road,  NE., 
Mailstop  E-40,  AtlanU.  Geor^a  30333. 
telephone  (404)  639-2918. 

Dated:  July  19. 1993. 


Acting  AsBodatB  Director  for  ManagBinent 
and  OperationM,  Centertfitr Disease  Control 
and  Prevention  (CDC). 
IFR  Doc  93-17662  Piled  7-23-«3: 8:45  am] 


COC  Advlaory  CommittM  on  tfM 
PrvvMition  of  HIV  Infaction, 
SuboommiltM  on  Provonting  Risk 
Bohovloro  Among  Sctwol  Students; 
RoquMi  for  Commontt 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Request  for  comments. 


f:  A  subcommittee  to  the  CDC 
Advisory  Committee  on  the  Prevention 
of  HIV  Infection  (CDC  ACPHI)  has  been 
established  to  conduct  a  review  and 
evalxiation  of  CDC's  HIV  prevention 
programs  directed  toward  school 
students.  The  Subcommittee  on 
Preventing  Risk  Behaviors  Among 
School  Students  has  enlisted  the 
assistance  of  a  number  of  experts  in 
identifying  the  areas  to  be  aadressed  in 
the  review  process. 

During  meetings  in  June,  July,  and 
September  1993,  the  subcommittee  is 
examining  CDC  efforts  to  reduce 
behaviors  among  the  school-aged 
population  that  place  them  at  risk  of 
HTV  infection. 

In  order  to  assure  the  broadest 
possible  input  into  this  review  process, 
the  CDC  ACPHI  requests  comments 
&x>m  interested  parties  on  the  following 
questions: 

1.  What  are  the  best  ways  for  CDC  to 
maintain  a  particular  focus  on  HTV 
prevention  among  young  people  while 
promoting  comprehensive  school-based 
and  commtinity-based  prevention 
strategies? 

2.  What  future  strategies  could  CDC 
employ  to  forge  stronger  linkages 
between  the  fields  of  health  and 
education  at  the  state  and  local  levels  in 
both  policy  and  practice? 

3.  Many  Federal  programs  aim  to 
prevent  HIV  infection  and  other 
important  health  problems  among 
young  people.  What  more,  if  anything, 
should  CDC  do  to  better  coordinate 


these  efforts  within  CDC  as  well  as  with 
other  Federal  agencies? 

4.  Are  GDC  resources  to  prevent  risk 
behaviors  among  school-agsd  youth:  (a) 
Appropriately  allocated  among  the 
vwious  strategies  being  employed,  (b) 
appropriately  allocated  based  on 
geographic  and  demographic  data,  and 
(c)  appropriately  allocated  for  coUege- 
agea  youth  and  youth  in  high-risk 
situations? 

5.  Schools  are  not  the  only 
institutions  that  influence  adolescent 
behaviors.  What  more,  if  anything, 
should  CDC  do  to  reach  out  to  various 
audiences  such  as  femilies,  non- 
governmental agencies,  community- 
based  organizations  that  serve  youth, 
xmiveraities,  philanthropies,  the  media. 
and  the  general  public  to  improve  HIV 
prevention  and  other  health  promotion 
strategies  aimed  at  young  people? 

6.  Axe  CDC  efforts  to  follow  up, 
evaluate,  and  use  evaluation  data  to 
improve  its  strategies  to  prevent  HIV 
infection  and  other  important  health 
risks  among  young  people  appropriate? 

7.  Are  CdC  strategies  to  prevent  HIV 
infection  and  other  important  health 
risks  among  young  people  appropriate 
with  respect  to  public  health  research, 
state  of  the  art  practices.  Federal  policy, 
and  diverse  societal  expectations? 
DATES:  Please  provide  written  comments 
by  August  25, 1993. 

AIXMESSES:  Comments  should  be 
addressed  to:  Chair,  CDC  Advisory 
Committee  on  the  Prevention  of  HTV 
Infection,  c/o  Centere  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE..  Mailstop  &-40. 
Atlanta.  Georgia  30333. 
FOR  RNVTHER  INFORMATION  CONTACT: 
Connie  Granoff,  Committee  Assistant. 
Office  of  the  A^ociate  Director  for  HTV/ 
AIDS,  CDC.  1600  Clifton  Road,  NE.. 
Mailstop  E-40.  Atlanta.  Georgia  30333. 
telephone  (404)  639-2918. 

Dated:  July  19, 1993. 
Ladaaa  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc  93-17659  Filed  7-23-93;  8:45  am] 
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CDC  Advisory  Committes  on  ths 
Prsvsntlon  of  HIV  Infection, 
SubcommKtso  on  Promoting 
Knowiodgs  of  Serostatus  (Counseling, 
Tasting,  Referral,  Partnar  Notification): 
Raquoat  for  Commanta 

AGENCY:  Centen  for  Diseese  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Request  for  comments. 


SUMMARY:  A  subcommittee  to  the  CDC 
Advisory  Committee  on  the  Prevention 
of  HIV  Infection  (CDC  ACPHI)  has  been 
established  to  conduct  a  review  and 
evaluation  of  CDC's  HIV  coimseling. 
testing,  referral  and  partner  notification 
(CTRPN)  programs.  The  Subcommittee 
on  Promoting  Knowledge  of  Serostatus 
(Counseling.  Testing.  Referral,  Partner 
Notification]  has  enlisted  the  assistance 
of  a  number  of  experts  in  identifying  the 
areas  to  be  addresised  in  the  review 
process. 

During  meetings  in  May.  June.  July, 
and  September  1993,  the  subcommittee 
is  reviewing  and  evaluating  CDC's  HTV 
antibody  counseling,  testing,  referral 
and  partner  notification  programs  to 
determine  how  well  these  programs 
provide  persons  at  risk  a  convenient 
opportunity  to: 

(a)  Learn  their  HTV  serostatus. 

(b)  Receive  HIV  prevention 
counseling. 

(c)  Obtain  referrals  for  additional 
prevention  and  other  services. 

(d)  Assist  sex  and  needle-sharing 
partners  in  receiving  prevention 
services  and  referrals. 

In  order  to  assure  the  broadest 
possible  input  into  this  process,  the 
CDC  ACPra  requests  comments  from 
interested  parties  on  the  following 
questions: 

(1)  What  should  be  the  ideal  goals  for 
the  CDC  HIV  CTRPN  program  as  well  as 
each  component  (counseling,  testing, 
referral,  and  partner  notification).  What 
should  be  the  relative  emphasis  of  each 
component? 

(2)  How  should  progress  be 
measured? 

(3)  How  well  does  the  ciirrent 
program  meet  the  ideal  goals? 

(4)  How  should  the  program  be 
changed  to  meet  the  ideal  goals? 

(5)  What  should  be  the  relative 
investment  and  priority  of  CTRPN  in 
relationship  to  other  IflV  prevention 
programs  and  activities? 

(6)  What  information  and  data  do 
CDC  health  departments,  and  service 
providers  need  to  continually  improve 
the  program? 

(7)  What  are  the  impediments  to 
improving  the  program  and  achieving 
the  ideal  goals? 

DATES:  Please  provide  written  comments 
by  August  25, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to:  Chair.  CDC  Advisory 
Committee  on  the  Prevention  of  IflV 
Infsction,  c/o  Centere  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road.  NE.,  Mailstop  E-40. 
Atlanta,  Georgia  30333. 
FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Granoff.  Committee  Assistant, 
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OfBce  of  the  Associate  Director  for  HIV/ 
AIDS.  CDC.  1600  Clifton  Road.  NE., 
Maiktop  E-40.  Atlanta.  Georgia  30333. 
telephone  (404)  639-2918. 

Dated:  }uly  19. 1993. 

LedMMH.New«aa, 

Acting  ABSodate  Director  for  Management 
and  (iterations.  Centen  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  93-17660  Filed  7-23-93;  8:45  am] 
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Food  and  Drug  Administration 
(Docket  No.  92N-0456] 

Juan  Manual  Rodriguaz;  nnal 
Debarment  Ordar 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Commissioner  for 
Operations  of  the  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
order  imder  section  306(a)(2)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  US.C  335a(a)(2)) 
permanently  debarring  Mr.  Juan  Manuel 
Rodriguez,  200-26  45tti  Dr..  Bayside. 
NY  11362,  from  providing  services  in 
any  capacity  to  a  person  t^t  has  an 
approved  or  pending  drug  product 
application.  The  Deputy  Commissioner 
bases  this  order  on  a  findii»  that  Mr. 
Rodriguez  was  convicted  of  a  felony 
imder  Federal  law  for  conduct  relating 
to  the  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product;  and 
relating  to  the  regulation  of  a  drug 

groduct  imder  the  act  Mr.  Rodriguez 
as  failed  to  request  a  hearing  and, 
therefore,  has  waived  his  opportimity 
for  a  hearing  conconing  this  action. 
EFFECTIVE  DATE:  July  26. 1993. 
A00RE8SES:  AppUcatioB  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  E^  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTNER  MFORMATKM  CONTACT: 
Megan  L  Fosto-,  Center  for  Drug 
Evduation  and  Researdi  (HFD-366), 
Food  and  I>ug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855, 301- 
295-8041. 

SUPPI^HENTARY  MFORMATION: 

I.  Background 

On  July  24, 1992.  the  United  States 
District  Coiut  for  the  District  of 
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Maryland  entered  judgment  against  Mr. 
Juan  Manuel  Rodriguez  for  one  count  of 
obstruction  ot  an  agency  proceeding,  a 
Federal  felony  offense  imder  18  U.S.C 
1505.  The  be^  for  this  conviction  was 
Mr.  Rodriguez'  act  of  febricating  a  log 
book  in  order  to  match  febricated 
records.  This  log  book  was  then 
furnished  to  FDA  during  an  inspection 
of  the  pharmaceutical  firm  %^iich  had 
previously  employed  Mr.  Rodriguez. 

Followmg  this  conviction,  on  April  7. 
1993,  FDA  served  Mr.  Rodriguez  a 
notice  proposing  to  permanently  debar 
him  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  prodiict 
application  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  FDA  based  the  proposal  on  its 
finding  that  Mr.  Rodriguez'  conduct 
leading  to  his  conviction  under  18 
U.S.C  1505  related  to  the  development, 
approval,  and  the  regulation  of  a  drug 
product.  Mr.  Rodriguez  did  not  request 
a  hearing.  His  feilure  to  request  a 
hearing  constitutes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver 
of  any  contentions  concerning  his 
debann«it 

n.  Findings  and  Order 

Therefore,  as  Deputy  Commissioner 
for  Operations,  under  sectim  306(a)  of 
the  act.  and  under  authority  delegated  to 
me  (21  CFR  5.20),  I  find  that  Mr.  Juan 
Manuel  Rodriguez  has  been  convicted  of 
a  felony  under  Federal  law  for  conduct 

(1)  relating  to  the  developm«it  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(A)):  and 

(2)  relating  to  the  regulatimi  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Juan  Manuel  Rodriguez  is 
permanently  debarred  bom  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  secticms  505,  507, 
512,  or  802  of  the  act  (21  U.S.C  355, 
357.  360b,  or  382).  or  under  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262).  effective  July  26. 1993  (21 
U.S.C.  335a(c)(l)(B)  and  (c)(2)(A)(ii)  and 
21  U.S.C  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Rodriguez  in  any 
capacity  during  his  period  of  debarment 
will  be  subject  to  dvil  money  penalties. 
If  Mr.  Rodriguez  during  his  period  of 
debarment  provides  services  in  any 
capacity  to  a  person  with  an  approved 


or  pending  drug  product  applicatioa.  he 
will  be  subject  to  dvil  money  penalties. 
In  addition.  PDA  will  not  accept  or 
review  any  abbreviated  new  drug 
application  or  abbreviated  antibiotic 
drug  application  from  Mr.  Rodriguez 
during  his  period  of  debarment 

Any  application  by  Mr.  Rodriguez  for 
termination  of  deberment  under  section 
306(d)(4)  of  the  act  should  be  Identified 
with  Docket  No.  92N-0456  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  Ml  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  In  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  Uie  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated-  July  13. 1993. 

Deputy  Commissioner  far  Operations. 

[FR  Doc  93-17645  Fikd  7-23-93;  8:45  am] 


[Docket  Na  93N-0263] 

Forast  Pharmacauticala,  Inc^  Et  AL; 
Withdrawal  of  Approval  of  24 
Abbrevlatad  Naw  Drug  Appllcationa 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  24  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  ANDA's  notified  tlie  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  tha 
approval  of  the  applir<i{icns  be 
withdra%vn. 

EFFECTIVE  DATE:  August  25, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT:  Lola 
E.  Batson,  Cmter  for  Drug  Evaluatian 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8038. 

SUPPt^MENTARV  MFORMATION:  The 
holders  of  the  ANDA's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 
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Dnig 

Ptwodknctfazlfw  tvtrato  tibMi,,  36  mMgnwnt  (nto) -" 

M>»«wph«iwln<  hydrechiofkto  tiMats.  10  mg  .... 

Trfpaiwinamin*  hydrochtoiW*  TiDMi,  USP.  50  mg 

.  USP.  10  mg 

I.  USP,  15  mg 

PhtnobMtM,  16.2  mg;  Hyoacyvnin*  witato,  0.1037  mg;  Soopol- 
amin*  hydrobremlda,  0.0065  mg;  and  Atropin*  tuHais,  0.0194  mg 
MiMi. 

AoslMninophMt  and  hydrooodona  btartfala  tibMs,  500  mg/5  mg  .... 

Trtvndnolona  acatonida  craam,  USP,  0.025% 

Trtvndnoiona  aoatonida  craam,  USP,  0.1% 

Trtamdnoiona  acatonida  ciawn,  USP,  0.5% 

Fhjodnotona  acatonida  tolulion,  USP.  0.01% 

Thiortdazina  hydrocNortda  tablatt,  USP.  50  mg 

TNoridazma  hydrochtofida  tabtats,  USP,  25  mg 

Thioridazina  hydrocNoftda  tabtats,  USP,  10  mg _ 

TNofldazina  hydrocNorida  tabiata,  USP,  15  mg 

Thiortdazina  hydrochiorida  tabtats,  USP.  100  mg 

Otcydomina  hydrocNoflda  capsuias,  USP.  10  mg 

Trtamdnoiona  acatonida  ointment  USP.  0.1% 

Trtamdnoiona  acatonida  ointmant.  USP,  0.025% 

Hydrocodisona  craam.  USP.  1% 

NHrogiycarin  transdamial  systam.  0.4  mg  par  hour 

Chiordtozopoxida  capsuias.  25  mg  — 


83-754 


S4-e67 
86-366 

86-012 


87-800 
87-800 

87-001 
87-082 
88-047 
88-322 


88-336 

88-361 
88-362 

88^480 

88-600 

88-602 
88-846 

80-377 


ForasI  PharmacaiMlcaia,  Inc.,  150  East  58(h  St,  Naw 

Yortt  NY  10155-0015. 
Lammon  Co.,  650  CalMi  Rd..  SaHarsvMa,  PA  18860. 
Maa8>ar  Oiug  Co..  cfe  Lachman  Consultant  Sarvicaa, 

Inc.,  100  Stavvart  Ava.,  Waatouiy.  NY  11500. 
Do. 
Lammon  Co. 

Foraat  Phamftacaulicais.  Inc. 
Lammon. 
Forest  PtwrmacauKcais,  Inc. 


Do. 
Phamwdamt,  Division  of  Altana  Inc.,  60  BayMs  Rd..  Mal- 
vWa.  NY  11747. 

Do. 

Da 

Do. 
Par  Phamftaceutical.  Inc.,  One  Ram  Ridge  Rd..  Spring 
VaNay.  NY  10077. 

Do. 

Do. 

Do. 

Do. 
Lammon. 
Pharmadami). 

Do. 

Do. 
Paoo  Pttarmacautical  Services,  1200  Paco  Way.  Lake- 
wood.  NJ  08701. 
Pioneer  Phamracauticais,  Inc..  209  40th  St.  Irvington. 
NJ  07111 


Tharafora,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  355(e)),  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  ANDA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
wdthdrawn.  affiBCtive  August  25. 1993. 

Dated:  July  13, 1093.  | 

CariCPack. 

Dinctor,  Center  for  Drug  Evaluation  and 
Beteoicn. 

(FR  Doc  93-17643  Piled  7-23-43: 8:45  am) 
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HMlth  Cara  Financing  Adminiatration 
[0PHC-4BS-N]  I 

Haallh  Malntananc*  Organizations: 
Qualification  Datanninationa  and 
Compilanca  Actions  During  tha  Pariod 
January  1, 1993  Through  March  31, 
1993 

AGENCY:  Health  Cara  Financing 
AdministraUon  (HCFA),  HHS. 
AcnoN:  Notice. 

SUMMARY:  This  notice  seU  forth  the 
names,  addresses,  service  areas  or 
modified  service  areas,  and  dates  of 
Qualification  or  expansion  of  entities 
daterminad  to  ba  Federally  qualified 


health  maintenance  organizations 
(FQHMOs)  during  the  period  January  1, 
1993,  through  March  31, 1993. 
Additionally,  this  notice  sets  forth 
compliance  actions  taken  by  the  Office 
of  Prepaid  Health  Care  Operations  and 
Oversight  for  the  period  January  1, 1993, 
through  March  31. 1993.  This  notice  is 
being  published  in  accordance  with  our 
reguktions  set  forth  at  42  CFR  417.144 
and  417.163.  which  require  publication 
in  the  Federal  Register  of  certain 
determinations  relating  to  FQHMOs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Boesz,  (202)  619-0840. 

SUPPLEMENTARY  INFORMATION: 

A.  Qualification  Determinations 

As  part  of  our  evaluation  and 
determination  of  whether  an  entity 
qualifies  as  a  Federally  qualified  health 
maintenance  organization  (FQHMO). 
our  regulations  set  forth  at  42  CFR 
417.144(e)  promulgated  under  title  Xm 
of  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  300e).  require 
publication  in  the  Federal  Register  of 
the  names,  addresses,  and  description  of 
the  service  areas  of  new  FQHMOs.  We 
interpret  this  requirement  as  applying  to 
revisions  of  service  areas  of  currently 
approved  FQHMOs  as  well.  Our  last 
notice  containing  this  information  was 
published  in  the  Federal  Register  on 
June  2. 1993  (58  FR  31407). 


There  are  three  categories  of 
FQHMOs:  operational,  transitionally 
qualified,  and  pre-operational. 
Definitions  of  these  terms  are  set  forth 
at  42  CFR  417.141. 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  has 
determined  that  the  foUowing  entities 
are  operational  FQHMOs  under  section 
1310(d)  of  the  Act  (42  U.S.C  300e-9(d)) 
or  have  expanded  their  previously 
qualified  service  areas: 

Expansions  and  Addition  of  Service 
Area  Regional  Components  by  Existing 
FQfiMOs 

a.  Prudential  Health  Caie  Plan  of 
Illinois  (PruCare)  Illinois)  (Group 
Model,  requirements  are  set  forth  at 
section  1310(b)(1)  of  the  Act),  56  North 
Livingston  Avenue,  Roseland,  New 
Jersey  07068.  PruCare  Illinois'  Federally 
qualified  service  area  has  been 
expanded  to  include  Cook.  Dupage,  and 
Lake  Counties  and  the  following  zip 
codes  in  portions  of  Kane,  McHenry, 
and  Will  Coimties: 


Kane  County 


60110 
60118 
60120 


60175. 
60177. 
60505  through  60507. 
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60121  60510. 

60123  60530. 

60134  60542. 
60174. 

The  foRowing  cites  tn  Inctudsd: 

Aurora  Qsnsvs. 

Barringlon  Hits Mooeshsart. 

Batavia Nodh  Aurora. 

Caip^'^torsvHIe  Saint  Chailes. 

Dundea  Sloapy  HoMow. 

East  Oundaa South  Elgin. 

Elgin Wast  OunOaa 


McHanfy  County 

60012  through  60014  60097. 

60021  60096. 

60050  60102. 

60051  60142. 
.60072. 

Tha  following  citias  ara  Indudad: 

Algonquin Laka  In  Tha  Hills. 

Gary ..." McHanry. 

Crystal  Lake Oakwood  HUls. 

Fox  Rivar  Grova Ringwood. 

Hunday Wondar  Lake. 

Woodstock. 


WiN  County 


60401 
60417 
60421 
60423 
60431  through  60436 


60440  through  60442. 

60448. 

60449. 

60451. 

60468. 


Date  of  qualification  for  service  area 
expansion:  March  5, 1993. 

h.  PacifiCare  of  Texas.  Inc  (PcTx) 
(Group  Model,  see  section  1310(b)(1)  of 
the  Act  for  requirements;  Direct 
Contract  Model,  requirements  are  set 
forth  at  section  1310(b)(2)(B)  of  the  Act; 
and  Individual  Practice  Association 
Model,  see  deBnition  and  requirements 
set  forth  respectively  at  sections  1302(5) 
and  1310(b)(2)(A)  of  the  Act),  8200 IH- 
10,  suite  1000,  San  Antonio,  Texas 
78230-3878.  PcTx's  approved  Federally 
qualified  expansion  beyond  the  current 
Bexar  County  includes  Fort  Bend, 
Harris,  Kendell,  Wharton,  and  Wilson 
Coimties  in  their  entirety  and  the 
following  portions  of  Atascosa, 
Colorado,  Comal,  Gonzales,  Guadalupe, 
Lavaca,  Medina,  and  Montgomery 
Counties,  Texas: 


Atascosa  County 

78026 Joufdanton. 

78050  .~ Laming. 

78952 Lyte. 

78064 Plaasanton. 

78065 Potaat 


Cok)rado  County 

78936 Allaylon. 

77412  AMair 

78934  „  Columbus. 

77434  „„  Eagia  Li*a. 

77442  Ganvood. 

77460  ...„ Made. 

78951  CMdMid. 

77470 Rock  IsiMid. 

77475 Sharklwi. 

78962 Waimar. 

Comal  County 

78163 Bulveida. 

78623 Fischer. 

78070 Spring  Branch. 

Gonzales  County 

78603  Bat>a 78685  Otttna. 

78604  Belmont 78159  Smiley. 

78614  Cost 78677  WrlghtsbOTO. 

78629  Gonzaias 78959  WaakJar. 

78122  Leasvilla 

78140  Nixon 


Guadakipe  County 

78108  Cibok) 

..     78124  Markxi. 

78123  McQuaany .... 
78154  

..    78155  New  Berlin. 
..    Schertz. 

Lavaca  County 

77964  Moravia 

..    77975  Moulton. 

Madkia  County 

78009  Castrovilla  .... 
78016  Oavina 

..     78056  MkX). 
..    78059  rtotalia. 

78851  Hondo  

..    78066  Rk)medina. 

78039  La  Costa  

..    78886  Yancey. 

Montgomery  County 

77337  Hufemith 

77355  Magnolia 

77362  PInahurst 

77386  

..    77380  Spring. 
..    77381  Spring. 
..    77385  Spring. 
..    Spring. 

Date  of  qualification  of  service  area 
expansion:  March  5, 1993. 

B.  Compliance  Actions 

The  Ofiice  of  Prepaid  Health  Care 
Operations  and  Oversight  gives  notice  of 
the  following  compliance  actions 
affecting  FQHMOs  for  the  period 
January  l,  1993,  through  March  31, 
1993: 

1.  Notices  of  Revocation 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  considers 


voluntary  relinquishment  of 
participation  to  be  a  compliance  action 
and  sends  a  notice  of  revocation  to  the 
FQHMO.  Notices  wrere  sent  during  the 
first  quarter  of  calendar  year  1993  to  the 
following  organizations: 


Organizalkin 

Oelals- 
suad 

Reason 

CIGNA 

1/28/93 

Vommwy  ram- 

riaaiwipian  of 

<|ulihmant 

Kwisas,  Mis- 

(merger). 

souri,  Wkiv 

ita.  Kansas. 

United  Health 

3/25/93 

Voiunivy  rain- 

Caraof 

(|uishmanl. 

Georgia.  Inc., 

Atlanta. 

Gwxgia. 

2.  Notice  of  Reestablished  Compliance 

Dalara- 

urganizatwn 

astab- 

ished 

Compwikxi  HeallhCara  Columbia. 

South  Carolina 
Kaiser  Foimdatk 

2/4/93 

)n  He^th  Plan  01 

Massachusetts,    Inc.    Oakland, 

CaMomia 

2/9/93 

Kaiser   Foundatkin    Health    Plan, 

Inc.    Northem    CaMomia.    Oak- 

land, California 



2/9/93 

Comprecare  Health  Cara  Sarvicaa, 

Aurora  Colorado 

3/3/93 

Group    Health    Asaodatkm,    kK.. 

Washington.  D.C.  C. 

3/25/93 

C.  Availability  of  Additional 
Information 

A  cumulative  list  of  FQHMOs  and 
additional  information  may  be  obtained 
by  writing  to  the  following  address: 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight.  Health  Care 
Financing  Adminstration.  Room  4406 
Cohen  Building,  330  Independence 
Avenue  SW.,  Washington.  DC  20201. 

The  list  also  may  be  obtained  by 
visiting  that  office  between  the  hours  of 
8:30  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  for  Federal 
holidays.  Interested  persons  should 
contact  Margie  Sharif  for  an 
appointment,  telephone  (202)  619-0845. 

Anthority:  (42  U.S.C  300e)  Title  XIO  of  the 
Public  Health  Service. 

Dated:  July  16, 1993. 
Brace  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

|FR  Doc  93-17642  Filed  7-23-93: 8:45  axn) 
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PfOQfMn  AwiouncMiwiil  and  Qfanl 
OnantflliOfi{  ConfavancMfortha 
HaaRh  Caraara  Opportmdty  Program 

Th0  Health  Rmoutoos  and  Services 
AdministrBtloo  (HRSA)  announces  that 
applicadoas  for  fiscal  year  (FY)  1994 
Health  Careers  Opportunity  Program 
(HOC^)  grants  are  now  being  accepted 
under  the  authority  of  section  740 
(praviously  aacttoa  787)  of  the  Public 
Heahh  Sanrioe  Act.  as  amended  by 
Public  Law  102-408,  dated  October  13. 
1992. 

Sectitm  740  authorizes  the  Secretary 
to  make  grants  to  and  enter  into 
contracts  with  schools  of  allopathic 
madidna.  osteopathic  medicine,  public 
health,  dentistry,  veterinary  medicine, 
optometry,  pharmacr.  allied  health, 
chiropractic  and  podiatric  medicine  and 
public  and  noDprofit  private  schools 
which  ofEsr  graduate  programs  in 
clinical  psychology  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  carry  out  programs  which 
assist  individuals  from  disadvantaged 
backgrounds  to  enter  and  graduate  from 
such  schools.  The  assistance  authorized 
by  the  section  may  be  used  to:  Identify, 
recruit,  and  select  individuals  At>m 
disadvantaged  backgrounds  for 
education  and  training  in  a  health 
profession:  facilitate  the  entry  and 
retention  of  such  individuals  in  health 
and  allied  health  professions  schools; 
providing  for  a  period  prior  to  the  entry 
of  such  individuals  into  the  regular 
course  of  education  of  such  a  school, 
preliminary  education  designed  to  assist 
them  to  complete  successfully  such 
resular  course  of  education  at  such  a 
school,  or  refisrring  such  individuals  to 
institutions  providing  such  preliminary 
education;  and  to  provide  counseling 
and  advice  on  financial  aid  to  assist 
such  individuals  to  complete 
successfully  their  education  at  such 
schools. 

The  Administration's  FY  1994  budget 
request  for  this  program  is  $30.1 
million.  Of  this  amount,  $18.5  million 
mrill  be  need  to  continue  support  to  102 
multi-year  projects  funded  in  previous 
years.  It  is  estimated  that  $11.6  million 
will  be  available  to  fund  58  competing 
projects  averaging  $199,000  each. 

The  statute  requires  that,  of  the 
amounts  appropriated  for  any  fiscal 
year,  20  percent  must  be  obligated  for 
stipends  to  disadvantaged  individuals  of 
exceptional  financial  need  who  are 
students  at  schools  of  allopathic 
medicine,  osteopathic  medicine,  or 
dentistry,  10  percent  must  be  obligated 


to  community-based  programs  and  70 
percent  must  be  obUgated  for  grants  or 
contracts  to  institutions  of  higher 
education.  Not  more  than  five  percent  of 
such  funds  may  be  obligated  for  grants 
and  contracts  having  the  primary 
purpose  of  informing  individuals  about 
the  existence  and  goieral  nature  of 
health  careen. 

The  legislative  authority  for  this 
program  expires  in  FY  1993.  This 
program  announcement  is  subject  to  the 
extension  of  this  authority  and  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  application 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should  the 
authority  be  extended  and  funds 
become  availd>le  for  this  purpose,  they 
can  be  awarded  in  a  timely  Cashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  an 
even  distribution  of  funds  throughout 
the  fiscal  year. 

Previous  Funding  Experience 

Previous  fiinding  experience  is 
provided  to  assist  potential  applicants 
to  make  better  informed  decisions 
regarding  submission  of  an  application 
for  this  program.  In  FY  1993,  HRSA 
reviewed  248  applications  for  HOOP 
Grants.  Of  those  applications,  86 
percent  were  approved  and  14  percent 
were  not  recommended  for  further 
consideration.  Seventy-four  projects;  or 
35  percent  of  the  approved  applications, 
were  funded.  In  FY  1992,  HRSA 
reviewed  155  applications  for  HCOP 
Grants.  Of  those  applications.  83 
percent  were  approved  and  17  percent 
were  not  recommended  for  further 
consideration.  Twenty-seven  projects:  or 
21  percent  of  the  approved  applications, 
were  funded. 

To  receive  support,  applicants  must 
meet  the  requirements  of  the  program 
regulations  which  are  located  at  42  CFR 
part  57.  subpart  S.  The  period  of  Federal 
support  will  not  exceed  3  years. 

National  Health  Objectives  For  The 
Year  2000 

The  Public  Heelth  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Health  Careers 
Opportunity  Pngram  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  programs.  Potential 
applicants  may  obtain  a  copy  of  Heehhy 
People  2000  (Full  Report;  Stock  No. 
01 7-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 


Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  its  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  undersetved. 

Review  CritBfia 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(a)  The  degree  to  wfaidi  the  proposed 
project  adequately  provides  for  the 
requirements  in  the  program 
regulations: 

(b)  The  number  and  types  of 
individuals  who  can  be  expected  to 
benefit  fit>m  the  project; 

(c)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost 
effective  manner. 

(d)  The  adequacy  of  the  staff  and 
faculty: 

(e)  The  soundness  of  the  budget;  and 

(f)  The  potential  of  the  project  to 
continue  without  further  support  under 
this  program. 

In  addition,  the  following  factor  will 
be  applied  in  determining  the  funding 
of  applications: 

Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

The  following  funding  priorities  will 
be  used  in  the  distribution  of  grant 
awards  in  FY  1994. 

Statutory  Funding  Priority 

Public  Law  102-408  requires  the 
Secretary  to  give  priority  in  fonding  to 
the  folfowing  schools: 

1.  A  school  whitdi  previously  received 
an  HCOP  grant  and  increased  its  first- 
year  enrollment  of  individuals  fitnn 
disadvantaged  backgrounds  by  at  least 
20  percoit  over  that  enrollment  in  the 
base  year  1987  (for  which  the  applicant 
must  supply  data)  by  the  end  of  3  years 
fit)m  the  date  of  the  award  of  the  HCOP 
grant:  and 

2.  A  school  which  had  not  previously 
received  an  HCOP  grant  that  increased 
its  first-year  enrollment  of  individuals 
from  disadvantaged  backgrounds  by  at 
least  20  percent  over  that  enrollment  in 
the  base  year  1987.  (for  which  the 
applicant  must  supply  data)  over  any 
period  of  time  (3  consecutive  years). 

Established  Funding  Priority 

The  following  funding  priority  was 
established  in  fiscal  year  1990  after 
public  comment  at  55  FR  11264,  dated 
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March  27, 1990,  and  is  being  continued 
in  FY  1994.  with  the  exception  that 
wording  related  to  alternative  means  of 
documenting  enrollment  in  terms  of 
increases  and  retention  rates  for 
disadvantaged  students  has  been 
deleted.  Progress  in  these  areas  is 
considered  as  a  part  of  the  merit  review 
process  for  this  program  and  applicants 
will  be  informed  of  relevant  benchmarks 
in  application  materials. 

A  funding  priority  will  be  given  to 
HCOP  applications  from  health 

Erofessions  schools  and  from  allied 
ealth  training  canters  for  baccalaureate 
or  higher  level  programs  in  physical 
therapy,  physician  assisting,  respiratory 
therapy,  medical  technology  or 
occupational  therapy  that  have  a 
disadvantaged  student  enrollment  of  35 
percent  or  more. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applicants  whidi  do  not  request 
consideration  of  funding  fiactors  will  be 
reviewed  and  given  full  consideration 
for  funding. 

In  addition,  consideration  will  be 
given  by  the  Secretary  to  an  equitable 
geographic  distribution  of  projects,  and 
^e  assurance  that  a  combination  of  all 
funded  projects  represents  a  reasonable 
proportion  of  the  health  professions 
specified  in  the  legislation. 

The  applicant  must  indicate  on  the 
upper  right-hand  comer  of  the  face  page 
of  the  application  the  funding  priority 
for  which  the  applicant  wishes 
consideration.  However,  the  final 
determination  of  the  category  of  funding 
priority  will  be  based  on  a  staff 
assessment  of  the  contents  of  the 
proposal.  An  applicant  may  only  be 
given  credit  for  one  funding  priority. 

Definitions 

As  used  in  this  notice: 

"Commimity-based  Program"  means  a 
program  with  organizational 
headquarters  located  in  and  which 
primarily  serves:  a  Metropolitan 
Statistical  Area,  as  designated  by  the 
Office  of  Management  and  Budget;  a 
Bureau  of  Economic  Analysis.  U.S. 
Department  of  Commerce  designated 
nonmetropolitan  economic  area  or  a 
county;  or  Indian  tribe(s)  as  defined  in 
42  CFR  36.102(c).  i.e..  an  Indian  tribe, 
band,  nation,  rancheria,  Pueblo,  colony 
or  community,  including  an  Alaska 
Native  Village  or  regional  or  village 
corporation. 

"Health  professions  schools"  means 
schools  of  allopathic  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  pediatric 
medicine,  veterinary  medicine,  public 
health,  chiropractic,  or  graduate 
programs  in  clinical  psychology  and 


health  administration,  as  defined  in 
section  799(1)(A)  and  (1)(B)  of  the 
Public  Health  Service  Act  and  as 
accredited  in  section  799(1)(E)  of  the 
Act. 

"Individual  from  a  disadvantaged 
background"  means  an  individual  who: 
(a)  Comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining 
the  knowledge,  skills  and  abilities 
required  to  enroll  in  and  graduate  from 
a  health  professions  school  or  from  a 
program  providing  education  or  training 
in  an  allied  health  profession  or;  (b) 
comes  from  a  family  with  an  annual 
income  below  a  level  based  on  low- 
income  thresholds  according  to  family 
size,  published  by  the  U.S.  Bureau  of 
the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs,  42  CFR 
57.1804(b)(2). 

The  following  income  figures 
determine  what  constitutes  a  low- 
income  family  for  purposes  of  these 
Health  Careers  Opportunity  Program 
grants  for  fiscal  year  1994: 


Size  of  parents'  famMy  i 

1  Irtcome  levels 

1 

$9,419 
12,202 
14,523 
18,586 
21,830 
24.648 

2 „„. 

3 

4 

5 ::::::::::::::::::::::: 

6  or  more 

1  Includes  only  dependents  lisled  on  Federal 
income  tax  forms. 

^Adjusted  aross  income  tor  calendar  year 
1993.  rounded  to  nearest  $100. 

"Training  Center  for  allied  health 
professions"  means  a  junior  college,  or 
collem,  or  university  which: 

(a)  Provides  educational  programs 
leading  to  an  associate,  baccalaureate,  or 
higher  degree  needed  to  practice  as  one 
of  the  following: 

Mactar's  D«grae 

Biostatistician 

Nutritionist 

Social  Workw 

Speech  Pathologist/Audiologist 

Bachelor's  Degree 

Biomedical  Engineer 

Blood  Bank  Technologist 

Community  Health  Educator 

Corrective  Therapist 

Cytogenetic  Counselor 

Dental  Hygienist 

Dietitian 

Health  Physicist 

Health  Services  Administrator 

Medical  Illustrator 

Medical  Records  Administrator 

Medical  Technologist 

Microbiology  Technologist 


Occupational  Thanpist 
Physical  Tbarapist 
Primary  Caie  Physician  Assistant 
Recreational  Thanpist 
Rehabilitation  Counselor 
Sanitarian  (Environmental  Health) 

Associate  Degree 

Clinical  Dietetic  Technician 
Cytotechnologist 
Dental  Assistant 
Dental  Hygienist 
Dental  Laboratory  Technician 
EKG/EEG  Technolo^ 
Medical  Assistant 
Medical  Labmatory  Technician 
Medical  Records  Technician 
Occupational  Therapy  Assistant 
Ophthalmic  Medical  Assistant 
Ophthalmic  Technologist 
Optometric  Technician 
Orthopedic  Technologist 
Physical  Therapy  Assistant 
Radiologic  Technologist 
{Respiratory  Therapy  Technologist 
Sanitarian  Technician 
Surgical  Technologist 

(b)  Provides  training  for  not  less  than 
a  total  of  20  persons  in  the  substantive 
health  portion,  including  clinical 
experience  as  required  for  employment, 
in  three  or  more  of  the  disciplines  listed 
in  paragraph  (a)  of  this  definition  and 
has  a  minimum  of  six  full-time  students 
in  that  portion  of  each  curriculum  by 
October  15  of  the  fiscal  year  of 
application. 

(c)  Has  a  teaching  hospital  as  pari  of 
the  grantee  institution  or  is  affiliated 
with  a  teaching  hospital  by  means  of  a 
formal  written  agreement.  "Hie  term 
"teaching  hospital"  includes  other 
settings  which  provide  clinical  or  other 
health  services  if  they  fulfill  the 
requirement  for  clinical  experience 
specified  in  an  allied  health  curriculum. 

Additional  Information 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  EKane 
Murray.  Grants  Management  Specialist 
(D18).  Bureau  of  Health  Profassions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
Room  80-26.  5600  Fishers  Lane. 
Rockvilie,  Maryland  20857,  Telephone: 
(301)  443-6857.  FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Office  at  the  above  address. 

The  standard  appUcation  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

The  application  deadline  date  is 
November  5, 1993.  Applications  will  be 
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considerad  to  be  "on  tiiM"  if  they  an 
either 

(1)  Received  oa  or  before  the  deadline 
date,  or 

(2)  Sent  oo  or  b^ore  the  deadline  and 
received  in  time  for  orderly  processing. 
A  legibly  dated  receipt  from  a 
commensal  carrier  or  U^  Postal 
Service  will  be  accepted  in  Ueu  of  a 
{KMtmaric  Private  metned  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  . 

Grant  Orientatioo  Coaferaooai 

Grant  applications  and  program 
information  for  the  Health  Careers 
Opportunity  Program  will  also  be 
provided  through  three  program 
technical  assirtanne  conferences. 

The  three  conferences  scheduled  in 
September  1993,  will  be  held  as  follows: 

September  9-10. 1993,  Holiday  Inn 
Crowne  Flaa.  1750  Rockville  Pike. 
RockviUe,  Maryland  20852.  (301) 
468-1100,  (800)  638-5963. 

September  19-14. 1993,  U.S.  Grant 
Hotel,  328  Broadway.  San  Diego, 
CaUfiDmU  92101.  (619)  232-3121, 
(800)  237-5029. 

September  16-17. 1903  Stou^r 
Nashville  Hotel,  611  Commerce 
Street.  NadnrUk.  Tennessee  37203- 
7307.  (615)  255-8400. 

Attendees  must  make  their  own 
lodging  anangaments.  Expenses 
incuned  by  the  attendees  will  not  be 
suppcwted  by  the  Federal  Government. 

Agenda  items  «viil  include: 
Application  Prraeration  and  Grants 
Management  Policies  and  Procedures. 
Special  attention  will  be  given  to  the 
development  of  the  three  page  grant 
proposal  summary,  which  is  prepared 
by  the  applicant  and  is  critical  to  the 
objective  revierw  process. 

Partidpetion  in  the  technical 
assistance  meetings  does  not  assxire 
approval  and  famding  of  prospective 
applications. 

To  obtain  specific  infonnation 
regarding  the  conferences  and       ' 
programmatic  aspects  of  this  grant 
program,  direct  inquiries  to:  Mario  A. 
Manecci,  MJ*.H.,  Chief,  Health  Careers 
Opportunity  Program,  Program 
Coordination  Bnnch,  Division  of 
Disadvantaged  Assistance,  Bureeu  of 
Health  Professions,  HRSA,  Parklawn 
Building,  room  BA-09.  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone:  (301)  443-4493,  FAX:  (301) 
443-5242. 

This  program  is  listed  at  93.822  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 


Executive  Order  12372, 
Intergovsmmeotal  Review  of  Federal 
Programs  (as  impfemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  June  2. 1993. 
Willim  A.  KohiiMmi. 
Acting  Administrator. 

(FR  Doc.  93-1 75S2  Piled  7-23-93;  8:45  am] 
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Advisory  Coundt;  Nolle*  of  tlMting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  anno\mcement  is 
made  of  the  following  National 
Advisory  body  achediiled  to  meet 
during  the  axmth  of  September  1993: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  September  20-22, 1993: 
8:30  a.m. 

Place:  The  Hotel  Washington,  15th  and 
Pennsylvania  Avenue.  NW.,  Washington.  DC 
20004-1006,  (202)  638-5900. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  financing,  research, 
develcqsnent  and  administration  of  health 
caie  services  in  rural  areas. 

Agenda:  Plenary  session  on  Monday, 
S^ember  20.  will  be  devoted  to  the  theme: 
"Building  Foundations  for  Health  Care 
Refcnn  in  Rural  Areas."  The  theme  will 
inchide  discussions  and  presentations  on 
general  Infrastructure  development,  network 
development,  and  implications  for  states. 
Monday  afternoon,  the  Executive  Committee 
will  visit  the  Secretary  of  Health  and  Human 
Services.  Donna  B.  Shalala.  Ph.O.,  in  bet 
office  to  discuss  the  Committee  and  its  rural 
health  agenda. 

The  Health  Care  Financing  Work  Group 
will  study  recommendations  regarding 
Medicare  waJver?  for  alternative  delivery 
systems,  graduate  medical  education  and 
anti-trust  during  its  sessions  on  Monday 
afternoon  and  all  day  Tuesday.  The 
Education  and  Health  Services  Work  Group 
will  address  substance  abuse  and  mental 
health  services,  and  health  professions 
education  during  the  same  time  period. 

The  meeting  will  end  on  Wednesday, 
September  22,  with  re{X)rts  from  the  two 
Work  Groups.  The  entire  meeting  is  open  to 
the  public  with  the  exception  of  the  meeting 
with  the  Secretary. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Jeffiery 
Human,  Executive  Secretary,  National 
Advisory  Committee  on  Riu^l  Health.  Health 
Resources  and  Services  Administration. 
Room  9-05.  Parklawn  Building,  5600  Fishers 
L,ane,  Rockville,  Maryland  20857,  Telephone 
(301)  443-0835.  FAX  (301)  443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Arlene 
Granderson,  Director  of  Operations,  Office  of 


Rural  Health  Policy,  Health  Resources  and 
Services  Administntioo.  Telephone  (301 1 
443-0835. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  )uly  20, 1993. 
Jackie  E.  Banaa. 

Advisory  Committee  Mamigement  Officer. 
HRSA. 

[FR  Doc.  93-17603  Filed  7-23-93: 8:45  am) 
BHJJNO  coca  41«e-1S-P 


Indian  Health  Sarvica 

Adoleseant  Health  C4Nitars  for 
Amartcan  Indlana/Alaaka  Nativea; 
Grant  Application  Announcement 

AGENCY:  Indian  Health  Service,  HHS. 

ACTION:  Notice  of  final  funding 
emphases  for  competitive  grant 
Applications  for  the  Indian  Health 
Service  (IHS)  Adolescent  Health  Centers 
for  American  Indians/ Alaska  Natives 
Program. 

SUMMARY:  The  IHS  announces  the  final 
funding  emphases  for  fiscal  year  (FY) 
1993  IHS  Adolescent  Health  Centers  for 
American  Indians/Alaska  Natives 
Program  authorized  by  section  216  of 
the  Indian  Health  care  Improvement  Act 
as  amended  by  the  Indian  Health 
Amendments  of  1992.  Public  Law  102- 
573.  There  will  be  only  one  funding 
cycle  during  FY  1993.  Grants  shall  be 
administered  in  accordance  with 
applicable  Office  of  Management  and 
Budget  (OMB)  Circulars  and  HHS 
policies.  This  program  is  described  at 
93.228  in  the  Catalog  of  Federal 
Domestic  Assistance.  Executive  Order 
12372  requiring  intergovernmental 
review  is  not  appUcable  to  this  program. 

General  Program  Purpose 

To  establish  innovative  school  related 
and  community  based  adolescent  health 
centers,  capable  of  providing  health 
promotion  and  diseese  prevention 
services  to  adolescents.  Under  this 
program,  funding  cannot  be  used  to 
provide  services  described  in  section 
209(m)  of  the  Indian  Health  Care 
Improvement  Act  as  amended  by  Public 
Law  102-573. 

Funding  Emphaees 

Proposed  hmding  emphases  were 
published  in  the  Federal  Register  on 
May  24, 1993,  (58  FR  29831)  for  public 
comment.  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  as  proposed,  the  following 
funding  emphases  will  be  retained  as 
listed  Mow. 

1.  Tribes  or  tribal  organizations  whidi 
have  previously  received  grants  to  fund 


National  in 


IHS  Adolescent  Health  Centers  may  not 
reapply. 

2.  To  jHvvide  geoeraphic  eamty. 
applicants  from  within  the  followiog 
IHS  Areas  will  be  given  priority: 
Aberdeen  IHS.  Alaska  Native  Health 
Service,  Billings  MS.  California  IHS. 
Navajo  IHS.  and  Office  of  Health 
Program  Research  &  Development 

Review  Process 

Applications  meeting  eligibility 
requirements  that  are  complete  and 
conform  to  the  published  program 
annoimcement  in  the  Federal  Register 
of  May  24. 1993  (58  FR  29831)  will  be 
reviewed  in  accordance  with  the  IHS 
objective  review  procedures.  The 
objective  review  process  is  a  nationwide 
competition  for  limited  funding  within 
the  guidelines  delineated  under  Eligible 
Applicants  in  the  Fedval  Register  of 
May  24. 1993  (58  FR  29831).  hi 
addition,  assuming  there  are  an 
adequate  nimiber  of  applications,  not 
more  than  one  grant  will  be  awarded 
within  each  IHS  Area.  Priority  will  be 
given  to  qualified  applicants  within  IHS 
Areas  not  previously  having  grant 
recipients  imder  this  grant  program. 
FOR  PURfTHER  MFORMATION  CONTACT:  For 
Adolescent  Health  Centers  for  American 
Indians/ Alaska  Natives  Grant  program 
information  contact  Richard  Kotomori. 
M.D..  Chief.  Special  Initiatives  Branch. 
Office  of  Health  Programs,  Indian 
Health  Service.  ParUawn  Building, 
Room  6A-54, 5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4646. 
For  grant  application  information, 
contact  Mrs.  Kay  Carpentier.  Grants 
Management  Officer,  Grants 
Management  Branch,  Indian  Health 
Service,  Twinbrook  Metro  Plaza,  Suite 
300, 12300  Twinlwook  Parkway, 
Rockville.  MD  20852,  (301)  443-5204. 
(The  telephone  numbers  are  not  toil- 
free). 

Dated:  July  19, 1993. 
Michel  E.  Liocoln, 
Acting  Director. 

IFR  Doc.  93-17602  Piled  7-25-93;  8:45  am] 
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National  InstitutM  of  HmMi 

GovemiiMnt-OwMd  Invwitions; 
AvaUaMUty  for  Ucanaing 

AGENCY:  National  bstitutes  of  Heahh. 

HHS. 

ACTION:  Notice. 

SMIMARY:  The  invention  Usted  below  is 
owned  by  an  agency  of  die  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  (and  in  foreign 
markets)  in  accordance  with  35  U.S.C 
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207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 

U.S.  Patent  Applicatitxi  Number  08/ 
070,151,  filed  June  1, 1993,  and  entitled 
"Antibacterial  Compound  and  Related 
Methods"— This  invention  is  an 
antibacterial  peptide  constructed  otll 
amino  adds  and  a  method  for  its  use, 
capable  of  killing  a  broad  spectrum  of 
bacteria  strains,  representing  gram 
positive  and  negative  genera  in  a  variety 
of  contexts.  The  invention  provides  for 
8  purified  compound  produced  from  a 
hybridoma  cell  line,  F2IIE  D4-D6, 
comprising  an  amino  add  sequence 
with  antilMcterial  activity.  The  patent 
application  covers  a  method  of  killing 
bacteria  by  direct  administration  of  the 
compound,  for  example,  subcutaneous 
injectimi  or  topical  spraying.  The 
compound  and  method  claims  in  this 
patent  are  of  great  significance  for 
topical  treatments  of  sexually 
transmitted  diseases  as  well  as  in  vivo 
bactericidal  activity  against  bacterial 
organisms,  such  as  found  in  milk 
produdng  mammals,  without  the  side 
effects  of  antibiotics.  The  compound  can 
also  be  used  as  a  disinfectant  on  non- 
living environmental  surfaces. 

The  compound  has  been  foimd  to  be 
active  against  such  bacterial  groups  as 
Neisseria  gonorrhoea.  Gardnerella 
vaginalis,  Mobiluncus  species  (spp), 
Moraxella  bovis.  Staphylococcus 
aureaus  and  Streptococcus  equi  as  well 
as  many  others.  The  compound  has 
been  active  both  in  vivo  ind  in  vitro. 

The  inventi(Hi  claimed  in  this  patent 
application  is  available  for  either 
exclusive  or  non-exclusive  licensing. 
The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  considering 
entering  into  a  Cooperative  Research 
and  Development  Agreement(s) 
(CRADA)  with  companies  to  enhance 
commercial  development  of  the 
invention.  Companies  interested  in 
CRADA  opportunities  should  contact 
Greg  Jones  of  CDC  at  1600  Qifton  Road, 
NE.,  Mailstop  Cl9,  Atlanta,  Georgia 
30333;  Telephone  (404)  639-2434,  Fax 
(404)  639-1525. 

ADDRESSES:  Licensing  information  and 
copies  of  this  U.S.  patent  application 
my  be  obtained  by  writing  to  Mark  D. 
Hankins  at  the  Office  of  Technology 
Transfisr,  National  Institutes  of  Health. 
Box  OTT,  Bethesda.  Maryland  20892 
(telephone  301/496-7735;  fax  301/402- 
0220).  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  tbe  patent  application. 


Dated:  July  16, 1993. 
KeidCAdler. 

Director.  Office  of  Technology  Timafer. 
(FR  Doc.  03-17701  Filed  7-23-93;  8:45  ma\ 
MUJNO  coot  414a-*Mi 

National  InaMtma  on  Peafneaa  and 
Other  Communication  Dlaordara; 
Meeting  of  ttw  National  Oaafnaaa  and 
Ottier  CoaMmmlcaiion  Dfaordara 
Advlaory  Board 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Deafriess  and  Othw 
Communication  Disorden  Advisory 
Board  on  Septembo'  20, 1993.  The 
meeting  will  take  place  from  8:30  a  jn. 
to  4:30  p.m.  in  Confarence  Room  6, 
Building  3lC,  National  histitutes  of 
Health,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  3:30  p.m.  to 
discuss  the  Board's  activities  and  to 
present  special  reports.  Attendance  by 
the  public  will  be  limited  to  the  space 
available. 

In  accordance  with  the  provisions  set 

forth  in  sec.  552b(c)(6),  Utle  5.  U.S.C 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  dosed  to  the  public 
from  3:30  p.m.  until  adjournment.  The 
closed  portion  of  the  meeting  «rill  be  for 
the  discussion  and  approval  of 
individuals  to  serve  on  sdentific  panels 
to  update  the  language  and  language 
impairmmts  and  the  balance  and 
balance  disorders  sections  of  the 
Research  Plan.  These  discussions  could 
reveal  personal  information  concerning 
these  individuals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Board's  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies, 
Executive  Director,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board,  Building  31.  room 
3C08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892, 301-402- 
1129,  upon  request. 

Individuals  who  plan  to  attend  and 
need  spedal  assistance,  such  as  sign 
language  interjwetation  or  other 
reascmable  aocommodations.  should 
contact  the  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.173,  Biological  Research 
Related  to  Deofaeii  and  Communication 
Disorders.) 
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DMmL  July  19. 1993. 

Cooun/ttM  itanagunent  Officer,  SIH. 

(FR  Doc  93-17700  Piled  7-23-93;  8:45  am] 


NsUoimI  HMHt,  LunQt  ww  Bktod 
bMtituI*;  MMling 

Punuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec  552b(c)(4)  and  S52b(c)(6),  title  S. 
U.S.C  and  sec  10(d)  of  Public  Law  92- 
463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  "Hiese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/'or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Non- 
Immune  Defense  Against  Tuberculosis  in  the 
Lung. 

Dates  of  Meeting:  August  2-3, 1993. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Marriott  Suites,  Bethesda. 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Penon:  Dr.  )on  Ranhand,  5333 
Westbard  Avenue,  room  554.  Bethesda, 
Maryland  20892,  (301)  594-7439. 

Name  of  Panel:  NHLBI  SEP  on  RFA  for 
Collaborative  Projects  on  Minority  Health 
(Bkxid) 

Dates  of  Meeting:  August  2-3, 1993. 

Time  of  Meeting:  8:00  p.m. 

Place  of  Meeting:  Hyatt  Regency,  Bethesda, 
Maryland. 

Agenda.  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Matthew  C  Starr,  5333 
WestiMrd  Avenue,  room  553,  Bethesda. 
Maryland  20892,  (301)  594-7448. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  institutes  of 
Haahh.) 

Dated:  )uly  19, 1993. 


CcMiunittee  Management  Officer,  NBi. 

[FK  Doc  93-17698  Filed  7-23-93;  8:45  am] 
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DIvlaion  of  Rffch  Grants;  Maating 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosdences  Special 
Emphasis  Panel 

loe  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  title  5. 
U.S.C  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 

Meeting  To  Review  Individual  Grant 
Applications 

Scientific  Reviiw  Administrator:  Dr. 
Joseph  Kimm  (301)  594-7257. 
Date  of  Meeting:  Aucust  3, 1993. 
Place  of  Meeting:  Baltimore.  MD. 
Time  of  Meeting:  3  p.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  July  19. 1993. 
Susan  K.  Feldmaa. 
Committee  Management  Officer,  NUi. 
(PR  Doc  93-17699  Filed  7-23-93;  8:45  am) 

■UMQ  COOC  4140-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[NV-06S-a3-4350-02] 

Amandmant  to  tha  Caiianta 
Managamant  Framaworfc  Plan  (MFP) 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  The  BLM  Las  Vegas  District 
proposes  to  amendment  the  Caliente 
MFP  to  allow  for  the  establishment  of 
Rio  Grande  wild  turkey  [Meleagris 
gallopavo)  populations  on  the  resource 
area  in  the  following  areas:  Clover 
Mountains.  Meadow  Valley  Wash, 
Delamar  Mountains,  Highland  Range 


and  Clover  Creek.  The  number  of 
transplants  and  number  of  turkeys  to  be 
transplanted  would  be  based  upon 
monitoring  studies  that  indicate  the 
success  of  the  initial  transplants.  The 
following  is  a  legal  description  of  the 
transplant  areaa: 

Mount  Diablo  Meridian 

Clover  Mountains— T.  6  and  7  S.,  R.  70  and 

71  B. 
Meadow  Valley  Wash— T.  4,  5, 6  and  7  S., 

R.  66  and  67  B. 
Delamar  Mountains— T.  4, 5, 6  and  7  S.,  R. 

64. 65  and  66  B. 
Highland  Range— T 1  N.  and  1  S.,  R  66  E. 
Qover  Creek— T.  3, 4  and  5  S.,  R  67  and  68 

E. 

DATES:  Comments  may  be  submitted  on 
or  before  August  25, 1993. 
ADDRESSES:  Interested  parties  may 
submit  comments  on  the  proposed 
amendment  to  the  Caliente  MFP  to 
Curtis  G.  Tucker,  Caliente  Area 
Manager,  P.O.  Box  237,  Caliente,  NV 
89008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyle  Teel,  Caliente  Wildlife  Biologist. 
P.O.  Box  237,  Caliente,  NV  89008. 
Telephone:  702-726-8100. 
SUPPI.EMENTARV  INFORMATION:  The  areas 
described  above  have  been  field 
inspected  by  biologists  from  the  BLM 
and  Nevada  Department  of  Wildlife  and 
were  determined  to  be  suitable  for  wild 
turkeys.  The  Rio  Grande  subspecies  of 
wild  turkeys  was  chosen  to  be 
transplanted  into  these  areas  because 
they  are  adapted  to  drier  climates. 

Ijiis  plan  amendment  is  authorized 
by  Title  43  CFR  subpart  1610.5-5. 

Dated:  )uly  19, 1993. 
Ben  F.  Collins. 

District  Manager.  Las  Vegas  District. 
IFR  Doc.  93-17640  Filed  7-23-93;  8:45  am] 
MUJNO  COOC  4S1S-MC-II 


[UT-040-(»-4S20-01] 

Cadar  City  District  Grazing  Advisory 
Board;  Maatlng 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice  of  a  meeting  of  the  Cede;- 

City  District  Grazing  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  ^2-463  of 
a  meeting  of  the  Cedar  City  District 
Grazing  Advisory  Board.  Items  to  be 
discussed  will  include  Kanab/Escalante 
Resource  Management  Plan,  animal 
damage  control  environmental 
assessment,  changes  in  grazing 
regulations  and  noxious  weeds.  A  field 
trip  will  be  held  at  Three  Mile  Creek 
and  part  of  the  Grand  Staircase. 


Tarmlnatio 
Classificat 


DATES:  August  19. 1993.  Thfl  meeting 
will  begin  at  9  a  jn.  at  the  paiic  on  the 
north  end  of  town  in  Panguitch.  Utah. 
FOR  FURTHER  mRMMATION  CONTACT: 
District  Manager  Gordon  R.  Stakar. 
Cedar  aty  District  Office.  176  East  DX. 
Saigsnt  Drive.  Cedar  Qty,  Utah  84720. 
Telephone:  801-566-2401. 
SUPPLEMENTARnr  MFORMATION:  Advisory 
Council  Meetings  are  open  to  the  public, 
hiterested  persons  may  make  oral 
statements  or  file  written  statements  for 
the  Board's  ctHisidoation.  Anyone 
wishing  to  make  a  statement  notify  the 
District  Manarar  by  Friday.  August  13. 
1993.  A  time  limit  may  be  established 
by  the  District  Manager.  Persons 
attending  the  field  trip  will  need  a 
vehicle  and  a  lundi. 

Dated;  July  14.  Ittsa. 
GordaaK.Stakar. 
District  Manager. 
|FR  Doc.  93-17613  PUed  7-23-«3:  «:45  am] 
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[NV-«30-«10-0$;  N-34971  and  |i»-349721 

Termination  of  Dssart  Land 
Clasalfication;  Navatfa 

July  12, 1993. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  desert 
land  classification  N-34g71/N-34972 
dated  December  19, 1983.  and  provides 
for  opening  the  land  to  the  operation  of 
the  public  land  laws,  including  location 
imder  the  mining  laws. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  efCsctlve  on  July  26. 
1993.  The  lands  %vill  be  open  to  entry 
on  August  25. 1993. 
FOR  FURTHER  i»)RIIAT10N  CONTACT: 
Vienna  Wolder.  BLM  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  NV  89520.  702-78S-6526. 
SUPPLEUBaARY  MFORMATKM:  Desert 
land  classification  N-34971/N-34972 
was  made  pursuant  to  section  7  of  the 
Taylor  Gnzing  Act  (43  U.S.C.  321.  et 
seq.)  in  response  to  two  appHcations. 
When  entry  to  the  land  was  allowed,  the 
land  became  segregated  froaoa  all  other 
forms  of  appropriation  under  the  pubUc 
land  laws,  including  location  under  the 
mining  ]ayn.  Neither  of  the  entries 
proved  up  for  patent  and  l^  letter  dated 
June  25. 1993.  the  desert  land  entries 
were  relinquished.  Pursuant  to  section  7 
of  the  Taylor  Ckazing  Act  (43  U.S.C 
321.  et  seq.).  desert  land  classificatioa 
N-34971/N-34972  is  hereby  terminated 
in  its  entirety.  The  following  described 
lands  are  affected  by  this  action: 


Mooat  Uabla  Maridaa, 
T.  15  N..  R.  44  B.. 

Sec.  1.  WV^  of  lot  8.  WV^SWV^ 

Sec.  2.  lot  7,  EVi  of  lot  8.  EVkSWy«. 
SEV*: 

Sec.  11.  N»ANEV4.  NE%NWV«; 

Sec.  12,NWV4NWV5i. 

The  area  described  aggregates  640 
acres  in  Lander  County. 

At  10  a.m.  rai  August  25, 1993.  the 
lands  will  be  open  to  the  operation  of 
the  public  land  laws  genOTaDy,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  ^plic^e  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  August  25, 1993,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thenafler 
shall  be  considered  in  the  order  of 
filing. 

At  10  a.m.  on  August  25, 1993,  the 
lands  will  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  omflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  iMtween 
rival  locatora  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 
BiUyLTamrlalaa. 
State  Director,  Nevada. 
IFR  Doc.  93-17641  Filad  7-23-93;  8:45  am) 
BtLUNQ  Cdba  431»-MC-M 

(ID-04O-«2t0-0S.  IDI-a0043. 101-30044.  Dl- 
30045] 

Sato  Of  Publtc  Land,  LmnM  County.  ID 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 


SUMMARY:  Lemhi  County  has  made 
application  to  purchase  three  parcels  of 
public  land  under  the  authority  of 
section  3  of  the  Act  of  June  14, 1926.  as 
amended  by  the  Recreation  and  Public 
Purposes  Amendment  Act  {RAIT)  of 
1988.  Two  of  the  parcels  will  be  used 
for  solid  waste  transfer  sites  and  one 
parcel  for  a  munidpel  solid  waste 
disposal  site  (landfill).  Parcel  IDI-30045 
has  been  leased  to  Lemhi  County  for  a 
transfer  site  under  R&PP  since  1986. 
These  parcels  will  be  sold  to  Lemhi 
County  using  the  Speda)  Pricing 
Program. 


The  following  described  paroak  ua 
proposed  as  suitable  for  sale  as  solid 
waste  transfer  sitas: 

B«iMMari(liaB.Idah« 

Parcel  •IDl-30043 
T.  16N..  JL26R.. 
SecUoD  31:  BVU4EMiNW%NBVi  cooiaiolag 

five  (5)  acres 

Paroal  •IDI-3004S 
T.  23N..  R22B.. 
Section  IS:  ■  portioa  of  Lot  10  coataiaing 
two  (2)  acres  man  or  ten 


The  following  parcel  is  proposed  far 
sale  as  a  municipal  solid  waste  landfill: 
Boise  Meridiaa,  Make 
Parcel  •IDl-30044 
T.  21N..  R22E.. 

Section  26:  WViNWv*  and 

Section  27:  HBV*  containiog  240  acna 

The  above  described  public  land  is 
not  required  for  any  Federal  purpose. 
The  sale  of  these  parcels  to  Lemhi 
County  is  consistent  %rith  the  Lemhi 
Resource  Management  Plan  (1988).  This 
sale  has  been  discussed  with  Lemhi 
County  and  various  agencies  within  the 
State  of  Idaho  who  have  indicated  the 
suitability  of  these  sites  for  their 
proposed  uses.  The  sale  is  consistent 
with  State  and  local  government 
programs,  plans  and  applicable 
regulations. 

Mineral  estates  will  be  transferred  out 
of  public  ownership  with  the  surfece 
estate.  The  patents,  when  issued,  will  be 
subject  to  the  provisions  of  tha 
Recreation  and  Public  Purposes 
Amendment  Act  of  1988  and  applicable 
regulations  of  the  Secretary  of  tha 
Interior,  and  will  contain  the  foiiowmg 
reservations  to  the  United  States: 

1 .  A  right-of-way  thereon  for  dttcbaa 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890.  26  Stat  391;  43  U.S.C  945. 

2.  A  reservation  thereon  for  a  road  far 
public  access  to  be  constructed  by  the 
authority  of  the  United  States  pursuant 
to  the  Act  of  October  21, 1976  (43  U.S.C 
1761). 

The  patent  of  Parcel  IIM-30043  will 
also  be  is.;ued  subject  to  the  following 
existing  right-of-way  grants  and 
reservations: 

1.  Those  rights  for  a  buried  telephona 
line  (IDI-20158)  and  an  overhead 
telephone  line  (IDI-20151)  which  have 
bden  granted  to  Century  Telephona  of 
Idaho  under  the  Act  of  Octo^  21. 
1976. 

The  patent  of  Parcel  IDI-3004S  will 
also  be  issued  subject  to  the  following 
existing  right-of-way  grants  and 
reservaticms: 

1.  Those  rights  for  a  powerline  (IDI- 
21150)  which  have  been  granted  to 
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Idaho  PowOT  Company  under  the  Act  of 
October  21. 1976. 

2.  llioae  lights  for  a  buried  telephone 
line  (IIX-20158)  which  have  been 
granted  to  Century  Telephone  of  Idaho 
under  the  Act  of  October  21. 1976. 

Detailed  information  concerning  this 
acti(m  is  available  ftv  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Salmon  District,  Box  430 
(Hwy  93  South).  Salmon,  Idaho. 

Publication  of  this  Notice  in  the 
Federal  tagislar  will  segregate  the 
public  lantb  described  herein  from  any 
other  public  land  law,  including 
locations  under  the  mining  laws.  This 
segregation  will  terminate  upon 
isstianoe  of  a  patent  or  18  months  from 
date  of  this  Notice,  whichever  occurs 
firsL 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  district 
Manager,  Salmon  District.  P.O.  Box  430. 
Salmon.  Idaho  83467.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effsctive  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  land  will  not  be  offered  for  sale 
until  after  the  classification  becomes 
effective. 

Dated:  July  7, 1993. 
Roy  S.  Jacksaa, 
District  Manager. 

(FR  Doc  93-17683  Filed  7-23-93;  8:45  am] 
I  oooc  oil 


Bureau  of  Radamation 

Quartady  Statua  Tabulation  of  Watar 
Sarvica  and  Rapaymant  Contract 
Nagoliationa 

agency:  Bureau  of  Reclamation, 

Interior. 

ACnow;  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
throu]^  September  1993.  This  notice  is 
one  Ota  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  watar  service  and 
repayment  Additional  Bureau  of 
Reclamation  (Reclamation) 
announcements  of  individual 
repayment  and  water  service  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 

Eroposad  action.  Aimotmcaments  may 
e  in  the  form  of  news  releases,  legal 


notices,  official  letters,  memorandums, 
ot  other  forms  of  written  material. 
Meetings,  wrorkshops.  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  These  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  the  sale  of 
siirplus  OS  interim  irrigation  wrater  for  a 
term  of  1  year  at  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  any  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  thoee  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
AOOnESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 
FOR  njRTHER  MFORMATKM  CONTACT: 

Dick  L.  Porter,  Chief.  Contracts  and 
Repayment  Division,  Bureau  of 
Reclamation.  1849  C  St.  NW.. 
Washington,  DC  20240;  telephone  202- 
208-3014. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (9&Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
April  13, 1987,  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  delivery  of  water  for 
irrigation  or  other  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  service  and 
repayment  contract  negotiations, 
published  in  47  FR  7763,  February  22, 
1982,  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  five  Reclamation  regions.  Each 
proposed  action  listed  is.  or  is  expected 
to  be.  in  some  stage  of  the  contract 
negotiation  process  during  July,  August, 
or  September  of  1993.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 


1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the    . 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  oe 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
sxmimarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  b«  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)  Boulder  Canyon  Project 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(CRSP)  Colorado  River  Storage  Project 

(DftMC)  Drainage  and  Minor  Construction 

(FR)  Federal  Register 

(IDD)  Irrigation  and  Drainage  District 

(ID)  Irrigation  District 

(M&I)  Municipal  and  Industrial 

(O&M)  Operation  and  Maintenance 

(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L)  Public  Law 
(RftB)  Rehabilitation  and  Betterment 
(SRPA)  Small  Reclamation  Projects  Act 


UMI 
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(WCUA)  Water  CooMnntioa  and  UtiUzation 

Act 
(WD)  Watar  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation.  1150  North  Curtis  Road, 
Boise,  Idaho  83706-1234.  telephone 
208-378-5342. 

1.  Cascade  Reservoir  Water  Users, 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water; 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Irrigation,  Mftl.  and  Miscellaneous 
Water  Users;  Columbia  Basin.  Crooked 
River.  Minidoka,  Rathdrum  iWrie. 
Rogue  River  Basin,  and  Umatilla 
Projects;  Idaho.  Montana.  Orc^n.  and 
Washington:  Temporary  at  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10,000  acre-faet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  Uit  up  to  1,000  acre- 
feet  of  water  annually. 

3.  Rogue  River  Basm  Water  Users, 
Rogue  River  Project,  Oregon:  Water 
service  contracts:  $5  per  acre-foot  or  $50 
minimiun  per  annum  for  the  term  of  the 
contract. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project.  Oregon:  Water 
service  contracts;  $1.75  per  acre-foot  or 
$50  minimum  per  annum  for  the  term 
of  the  contract. 

5.  American  Falls  Reservoir  District 
Number  2.  Bui^gess  Canal  Company, 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company. 
Enterprise  Canal  Company,  Ltd.. 
Fanners  Friend  Irrigation  Company, 
Ltd.,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Long  island 
Irrigation  Company,  Parks  and 
Lewisville  Irrigation  Company,  Ltd., 
Parson  Ditch  Company,  Peoples  Canal 
and  Irrigation  Company,  Poplar  ID, 
Rigby  Canal  and  Irrigating  Company, 
Rudy  Irrigation  Canal  Company,  Ltd., 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project.  Idaho;  Juniper  Flat  ID, 
Wapinitia  Project.  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

6.  City  of  Qe  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per 
minute)  anniially  for  the  term  of  the 
contract. 

7.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  the  term  of  the  contract. 


8.  WiUow  Creek  Water  Usen,  WiUow 
Creek  Project,  Oregon:  Repayment  or 
water  service  contracts  for  a  total  of  up 
to  3,500  acre-feet  of  storage  space  in 
Willow  Creek  Reservoir. 

9.  Bridgeport  ID,  Chief  Joseph  Dam 
Project.  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

10.  Hermiston  ID,  Umatilla  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repain 
to  Cold  Springi  Dam. 

11.  Ochoco  u3  and  Various  Individual 
Spaceholders,  Crooked  River  Project. 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repain 
to  Arthur  R  Bowman  and  Ochoco 
Dams. 

12.  The  Dalles  ID,  The  DaUes  Project. 
Oregon:  SRPA  loan  repayment  contract; 
proposed  loan  obligation  of 
approximately  SZfiOOjOOO. 

13.  Oroville-Tonasket  ID,  Chief  Joseph 
Dam  Project,  Washington:  SRPA  loan 
repayment  contract;  $i561,500  proposed 
loan  obligation. 

14.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoira. 

15.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  C^egon:  . 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.75  per 
acre-foot  for  the  term  of  the  contract 

16.  PP.R.T.  Water  System,  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1992 
construction  installment  of  a  contract 
for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977. 

17.  Douglas  County.  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  milUon. 

18.  Mitigation,  hic.,  Palisades/Ririe 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoira 
(18,980  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990. 

19.'  U.S.  Fish  and  Wildlife  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Raservoir.  Water  to  be  used  on  crops  for 
Mdldlife  mitigation  purposes. 

20.  City  of  Madras,  Deschutes  Project, 
Or^on:  Renewal  or  replacement  of 
municipal  water  service  contract  for 
approximately  125  acre-feet  annually 
firom  the  project  water  supply. 

21.  Willamette  Basin  water  usera, 
Willamette  Basin  Project,  Oregon:  Add 


langxiage  to  water  service  contract  to 
provide  for  periodic  reviews,  vrith 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources. 

22.  Vale  ID,  Vale  Project,  Oregon: 
Repajrment  amtract  for  emergency 
drought  loan  for  construction  of  water 
saviiig  measures,  including  the 
replaosment  of  open  ditches  with  buried 
pipe,  utilizing  fiinds  approprirted  by 
Pub.  L  102-27. 

23.  Williamette  Basin  water  usen, 
Willamette  Basin  Project,  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
divereion  above  project  reservoin. 

24.  Hermiston  ID,  Stanfield  ID,  West 
Extension  ID,  Westland  ID;  Umatilla 
Project,  Oregon:  Irrigation  water  service 
contracts  for  lands  outside  existing 
district  boundaries  for  1993,  with 
possible  renewal  for  one  additional 
year. 

25.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repain  to  raservoir  "A." 

26.  Yakima  Board  of  Control,  Yakima 
Project,  Washington:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repain  to  Bumping  Lake  Dam. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898, 
telephone  916-978-5030. 

1.  Tuolunme  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP, 
California:  Water  service  contract  for  up 
to  9,000  acre-faet  from  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigatore,  M&I  and  miscellaneous  water 
usera,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre- 
raet  of  water  annually  for  terms  up  to  5 
yeara;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet 
annually. 

Note:  Copies  of  the  standard  fonns  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available  upon 
written  request  from  the  Regional  Director  at 
the  address  sho«m  above. 

3.  Delta-Mendota  Canal  Contracton, 
CVP,  California:  Amend  water  service 
contracts  to  include  the  provisicm  of  the 
Act  of  July  2, 1956  (70  Stat.  483)  and/ 
or  the  Act  of  June  21, 1963  (77  Stat.  68) 
and  to  update  standard  articles  and 
other  provisions  to  meet  ourent  laws 
and  policies. 

4.  Friant  Division  Contracton,  CVP, 
California:  Renewal  of  existing  long- 
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term  walir  SMvioa  oaobacts  with 
contradon  aa  tim  Friaak-Kata  and 
Madan  QdmIs  or  diwiara  from 
Millerton  Rammjir,  nuMt  oontracU 
expira  199^1997.  t«ro  oontncts  expire 
later.  wHw  <|iientitiw  in  exiting 
contncte  tai^  from  1.200  to  175.440 
acre-faet  Thoao  cootract  actions  will  be 
aooompUdied  tluoa^  3-yMr  interim 
contiacU  «vitli  aubaaquent  2<year 
interim  contracts  until  the  CVP 
EnvinwiBiental  Impact  Statement  is 
complatad  pursuant  to  Pub.  L.  102-575. 

5.  Contra  CosU  WD.  CVP.  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Prelect,  inrhiding  an  additional  point  of 
delivery:  the  amendment  tvill  also 
confiorm  the  contract  to  current 
Reclamation  polidea.  including  the 
water  rataaetting  policy,  and  Pub.  L. 
102-575. 

6.  Redwood  VaUey  County  WD. 
SRPA.  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Pub.  L  100-516  or 
prepajring  the  loan  at  a  discounted  rate 
pursiiant  to  Pub.  L.  102-575. 

7.  Maden  H).  Hidden  Unit.  CVP. 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28. 1994. 
This  contract  action  will  be 
accompUdwd  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environraental  Impact  Statement  is 
completed  pursumt  to  Pub.  L  102-575. 

8.  CSiowdiilla  WD.  Buchanan  Unit. 
CVP.  Galifbraia:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  28. 
1994.  This  contract  action  will  be 
acoomplisfaad  through  a  3-year  intwim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
complatad  pursuant  to  Pub.  L.  102-575. 

9.  Tnickea  Carton  ID.  Newlands 
Pro|ect,  Nevada:  New  repayment 
contract  far  the  impaid  construction 
coat  rapaymeot  obligation  from  the 
original  contract  wl^cfa  was  terminated 
on  August  17, 1983.  by  the  U.S.  District 
Court  in  Nevada. 

10.  San  Luis  WD.  CVP.  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  from  the 
Azhdarian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

11.  Delta  Mendota  Canal  Contractors, 
CVP.  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contracton  on  the  Delta-Mendota  Canal 
whose  contracts  expire  in  1994-2003; 
water  quantities  in  existing  contracts 


range  from  70  to  50.000  acre-feet  These 
contract  actions  will  be  accomplished 
through  3-yaar  interim  contracts  with 
subseouant  2-yaar  interim  contracts 
until  tne  CVP  Environmental  Impact 
Statement  is  complatad  pursuant  to  Pub. 
L.  102-575. 

12.  Qty  of  Redding,  CVP.  Califotnia: 
Amendment  to  Contract  No.  14-06- 
200-5272A  to  add  a  point  of  divernon 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  facilitate  proposed  water 
treatment  plant  for  Buckeye  service 
area. 

13.  U.S.  Departmoit  of  Veteran 
Affiain.  CVP.  California:  Long-term 
cootiaot.  which  will  confcmn  to  Pub.  L. 
102-575,  for  M&I  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
Natkmal  Cemetery  near  Santa  Nella, 
California. 

14.  Century  Randi  Water  Company. 
Inc.  CVP,  California:  Long-term 
exdiange  contract  for  M&I,  less  than  100 
acre-feet;  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

15.  State  of  California,  Department  of 
Forestry.  CVP.  California:  Water  ri^t 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

16.  San  Luis  WD,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
200-7773A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD  and 
comply  with  Pub.  L.  102-575. 

17.  Romero  WD.  CVP,  California: 
Amendment  to  Contract  No.  14  06  ■ 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD  and  comply  with  Pub.  L.  102-575. 

18.  IDs  and  similar  water  user  entities. 
CVP,  California:  Amendatory  water 
service  contracts;  to  change  the 
definition  of  "year"  to  conform  to  the 
standard  CVP  water  year  of  March  1 
through  the  end  of  February. 

19.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  vohintary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

20.  Sierra  Pacific  Power  Company, 
Pyramid  Lake  Tribe,  Washoe  County 
Water  Conservation  District;  Washoe 
and  Truckee-Storage  Projects;  Nevada 
and  California:  interim  storage  contract, 
authorized  under  Pub.  L.  101-618,  and 
the  provision  of  the  Warren  Act  as 
supplemented  by  the  Reclamation  States 
Emergency  Drought  Act  to  convey  and/ 
or  store  non-project  water  in  Stampede 
Reservoir  and  in  Boca  Reservoir. 

21.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project.  Nevada: 
Amend  water  service  Agreement  No. 


14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

22.  Del  Puerto  WD,  CVP.  California* 
Ammd  water  service  Contract  No.  14- 
06-200-422  to  faicfaida  MftI  use. 

23.  El  Dorado  County  Water  Agency. 
San  Jiian  Suburban  WD.  and 
Sacramento  County  Water  Agency,  CVP, 
California:  MftI  water  service  contract  to 
supplement  existing  wrater  supply: 
15.000  acre-feat  for  El  Dorado  County 
Water  Agency.  13.000  acre-feet  for  San 
Juan  Suburban  WD.  and  22.000  acre-feet 
for  Sacramento  County  Water  Agency. 

24.  Non-Federal  entity.  CVP. 
California:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 
entity  for  the  Folsom  Dam  and  Reservoir 
reoperation. 

25.  Central  Coast  Water  Authority. 
Cachuma  Project,  California:  Long-term 
Warren  Act  contract  for  use  of  Caichuma 
Project  Cadlities  when  excess  capacity 
exists.  A  total  of  13,750  acre-feet  of 
water  per  year  from  the  California  State 
Water  Project  will  be  made  available 
luder  a  Wairen  Act  contract  to  usera 
along  the  South  Coast  of  California. 

26.  Pershing  County  Water 
Conservation  District,  Humboldt  Project. 
Nevada:  Safety  of  Dams  repayment 
contract  for  modification  of  Rye  Patch 
Dam;  reimbursable  obligation  of  the 
District  approximately  $1,050,000. 

27.  California  Department  of  Fish  and 
Game.  CVP.  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  fish  hatchery 
purposes. 

28.  Widren  WD.  CVP,  California: 
Amend  water  service  Contract  No.  14- 
06-200-8018  to  include  M&I  use, 
conform  to  Pub.  L.  102-575  and  assign 
water  supply  to  the  city  of  Tracy. 

29.  Coming  Canal.  Tehama-Colusa 
Canal,  and  Cross  Valley  Canal;  CVP; 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Canals,  whose 
contracts  expire  in  1995;  water 
quantities  in  existing  contracts  range 
from  400  to  62.200  acre-feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to  Pub. 
L.  102-575. 

30.  Bella  Vista  WD.  CVP,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31. 1994;  water  quantity  in 
existing  contract  is  24,000  acre-feet 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subraquent  2-year 
interim  contract  imtil  the  CVP 
Environmental  Impact  Statement  is 
completed  punuant  to  Pub.  L  102-575. 
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31.  Clear  Creek  Community  Service 
District,  CVP.  California:  Renewal  of 
existing  long-term  water  service  contract 
which  expires  Decemhw  31. 1994;  water 
quantity  in  existing  contract  is  15,300 
acre-flMt.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L  102-575. 

32.  Gateway  WD.  CVP.  California: 
Combine  by  assignment  t%velve  Delta- 
Mendota  Canal  water  service  contracts 
into  1-entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes. 

33.  U.S.  Fish  and  WildUfe  Service. 
California  Department  of  Fish  and 
Game.  &assland  WD;  CVP;  California: 
Water  service  contracts  to  provide  Level 
n  water  suppUes  for  refuges  within  the 
CVP  pursuant  to  Pub.  L.  102-575; 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  416,000  acre-feet. 

34.  Monterey  Coimty  Resources 
Agency.  Castroville  Irrigation  Water 
Supply  Project.  SRPA.  California:  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

35.  Monterey  Regional  Water 
Pollution  Control  Agency,  Water 
Reclamatirai  Facility  for  Crop  Irrigation 
Project.  SRPA.  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

36.  San  Juan  Suburban  WD,  O/P, 
California:  Renewal  of  existing  long- 
term  water  service  contract  which 
expires  February  28. 1995;  water 
quantity  in  existing  contract  is  11,200 
acre-feet.  This  contract  action  will  be 
accompUshed  through  a  3-year  interim 
contract  vrith  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L.  102-575. 

37.  Shasta  Dam  Area  Public  Utility 
District,  CVP  California:  Amendment  of 
existing  temporary  contract  to  extend 
contract  term  and  to  comply  with  terms 
and  conditions  of  Pub.  L  102-575. 

38.  Santa  Barbara  Qounty  Water 
Agency.  Cachuma  Project.  California: 
Amend  water  service  contract  to  renew 
or  convert  as  authorized  by  the  Act  of 
July  2. 1956  (70  Stat  483)  and/or  the 
Act  of  June  21. 1963  (77  Stat.  68)  and 
to  update  standard  articles  and  other 
provisions  to  meet  current  laws  and 
policies. 

39.  State  of  California.  CVP. 
California:  Cost  sharing  agreement  with 


State  of  California  pursuant  to  CVP 
Improvement  Act  (Pub.  L  102-575). 
The  cost  sharing  agreement  with  the 
State  will  provide  for  the  general 
principles  and  administration  of  cost 
sharing  and  implementation  of  specific 
restoration  actions  identified  in  Pub.  L 
102-575. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  Qty. 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  Agricultural  and  M&I  water  users. 
CAP.  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640,000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200 
acre-feet  per  year  of  municipal  effluent 
to  the  dty  of  Tucson,  Arizona. 

3.  Milton  and  Jean  Phillips,  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp, 
Cameron  Brothers  Construction  Co.. 
Ogram  Farms,  Bruce  Church.  Inc.. 
Stephen  Sturgas,  Sunkist  Growers,  Inc., 
Gayton  Farms,  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  15.557  acre-feet  per  year 
total. 

4.  Arizona  State  Land  Department. 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,607  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 
This  contract  action  reflects  an  increase 
in  a  prior  contract  recommendation  in 
the  amount  of  6.292  acre-feet  per  year. 

5.  Armon  Curtis,  Arlin  Dulin,  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts; 
piupose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  Imperial  ID.  Lower  Colorado  Water 
Supply  Project,  California:  Contract 
providing  for  O&M  of  the  project  well 
field. 

8.  Lower  Colorado  Water  Supply 
Project.  California:  Waters  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10.000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 


All-American  Canal  from  a  well  field  to 
be  constructed  adjacent  to  the  canal 

9.  Coimty  of  San  Bernardino.  San 
Sevaine  Creek  Water  Project,  SRPA. 
CaUfomia:  Repayment  contract  for  a 
$28.6  million  loan. 

10.  Tohono  O'odham  Nation.  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

11.  Bullhead  City.  Consolidated  Water 
Co..  Lake  Havasu  City,  Havasu  Water 
Co.,  Quartzsite.  McAllister  Subdivision, 
dty  of  Paiker,  Marble  Canyon,  and 
Arizona  State  Land  Department.  BCP, 
Arizona:  Contracts  for  additional  MftI 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  RMOurces. 

12.  National  Paiic  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Coxirt  Deoee  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  National 
Park  Service's  Federal  Establi^ment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25. 1930). 

13.  Imperial  ID  and/or  The 
Metropolitan  WD  of  Sourthem 
California.  BCP.  CaUfomia:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  All-American 
Canal  in  accordance  with  Title  n  of  the 
All-American  Canal  Lining  Act.  dated 
JanuaiT  25, 1988. 

14.  Coachella  Valley  WS  and/or  The 
Metropolitan  WD  of  Southern 
CaUfomia,  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  Coachella  Branch 
of  the  All-American  Canal  in 
accordance  with  Title  11  of  the  All- 
American  Canal  Lining  Act,  dated 
January  25, 1988. 

15.  Elsinore  Valley  Munidpal  WD, 
Temescal  Valley  Project,  SRPA. 
CaUfomia:  Repayment  contract  for  a 
$22.3  milUon  loan. 

16.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

17.  Miscellaneous  present  perfected 
rights  entitlement  holders,  BCP.  Arizona 
and  CaUfomia:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  present 
perfected  rights  holders  are  Usted  in  the 
Arizona  v.  California  settlement. 
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IS.  FmAtni  RrtaWithnwot  pnamA 
perfedad  rights  nliUaaMBt  Itoldfln: 
Individaal  f  wr^rrHy  for  administration 
of  Cotowdo  Rif  watBi  artttiamanti  of 
the  Colando  Itvar.  Fort  Uc^tn, 
Quechan.  Cliemahuevl.  and  Cocopah 
IndiMiTHboB. 

19.  Tnma  Coonty  Watv  Usen* 
Astodatkn.  Yubm  Pra^act.  Ariaona: 
Contnct  to  aoaMe  the  Aiaociation  to 
adminiftar  non-inigitian  water  within 
its  ■arvioa  area. 

20.  Qty  of  Yuma,  B(7.  Arizooa: 
AmandBMDt  to  Coolract  No.  14-067-W- 
106  for  additional  points  of  diversion. 

21.  Ctty  of  Yaraa.  BCP.  Arizona: 
AmendnMnt  to  Contract  14-06-W-106 
for  an  additional  point  of  diversion  to 
provide  wttK  deuvary  to  Yuma 
Cogeneration  Associates  for  use  at  a 
Cogenaretion  Plant. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Soothein  California,  BCP, 
California:  Temporary  contract  to  store 
approximately  2004)00  acre-feet  of 
watar  that  is  expected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
fallowing  and  a  modified  irrigation  plan 
for  alfalfa. 

23.  Crystal  Beach  Watar  Conservation 
District.  BCP.  Arizooa:  Contract  for 
delivery  of  132  acre-feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Soudiem  Nevada  Water  Authority, 
BCP,  Nevada:  Asrignm«it  of  a  portion 
of  ttie  Colorado  River  Commission's 
eatitleroent  to  the  Southern  Nevada 
Water  Authority.  Revision  of  water 
delivery  contracts  concerning  points  of 
diversion  and  delivery  with  the  cities  of 
Henderson  and  Boulder  City.  Big  Bend 
WD.  and  the  Colorado  River 
Commission  regarding  the  Robert  B. 
Griffith  Water  Project. 

25.  HoHoKam  ID;  Central  Arizona 
Water  Conservation  District:  and  the 
cities  of  Chandler.  Glendale.  Mesa. 
Phoenix.  Scottsdale.  and  Tempe;  CAP; 
Arizona:  Principles  of  agreement, 
agreement,  and  support  arrangements  to 
provide  the  cities  with  Cliff  Etam 
replacement  water  and  provide  for  the 
repayment  of  HoHoKam  ID  Federal 
indebtedness. 

26.  Gila  River  Farms,  SRPA,  Arizona: 
Amendatory  contract  to  reschedule  May 
1, 1991,  payment  over  the  remaining 
repayment  period. 

27.  Bureau  of  Land  Management,  BCP. 
Arizona:  Contract  for  1.176  acre-feet  per 
year,  for  agricultural  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher  priority  Arizona  entitlement 
holders. 

28.  Curtis  Family  Trust  et  al..  BCP. 
Arizona:  Contract  for  2,100  acre-feet  per 


year  of  Colorado  River  wrater  for 
agricultmal  water. 

29.  Fort  McDo«veU  Indian 
Community.  CAP.  Arizona:  Watar 
service  contract  far  13.933  acxa-fsat  par 
year  under  the  Fort  McDowell  Indian 
Community  Water  Rights  Settlement 
Act  of  1990. 

30.  Town  of  Payson.  CAP.  Arizona: 
Assiflunent  of  Payson 's  CAP  watar 
entittament  of  4.995  acre-feet  per  year  to 
the  dty  of  Scottsdale. 

31.  Beettie  Farms  SW.  BCP.  Arizona: 
Contract  for  1390  acre-faet  per  year  of 
unused  Arizona  entitlement  for 
agricultural  use. 

32.  Section  10  Backwater.  BCP. 
Arizona:  Contract  for  250  acre-feet  per 
year  of  unused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  supply  can  be  obtained. 

Upper  Colorado  Region:  Bureau  of 
Reclamation.  P.O.  Box  11568,  (125 
South  State  Street).  Salt  Lake  Qty.  Utah 
84147,  telephone  801-524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  watar  users,  Utah, 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  of  M&I  use  to  provide  up  to 
10,000  acre-faet  of  water  annually  for 
terms  up  to  10  years;  long-term 
contracts  for  similar  service  for  up  to 
1.000  acre- feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747. 
Farmington.  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use. 

2.  Soutnem  Ute  Indian  Trine,  Animas- 
La  Plata  Project.  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
Mil  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mo\mtain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  MAI  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7.600  acre- feet  per  year  for 
M&Iuse. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project.  New  Mexico:  Amend 


contract  pursuant  lo  Pub.  L.  96-550  to 
reUeva  tfaa  district  of  tha  requireman*  to 
make  aonoal  paymsnts  until  tha 
Secretary  of  the  iBtarior  detetminas  that 

further  paymsnts  an  fisasibla:  the 
currant  obligiiioB  axceads  $2  million. 

7.  San  ^lan  Pueblo.  San  Juan-Chama 
Project.  Naw  Maodco:  Repayment 
contract  for  up  to  2,000  acra-feet  of 
project  watar  for  irrtgrtion  purposes. 

8.  City  of  El  Paso.  Rio  Grande  Project. 
Texas  and  Naw  Maidco:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acraaga  owned  1^  tibia  dty  to  3,000 
acres;  extend  terms  of  water  ri^ts 
assignments;  and  allow  assignments 
outside  dty  limits  under  authority  of 
the  Public  Service  Board. 

9.  Mancos  Water  Conservancy 
District,  Mancos  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 

10.  The  National  Park  Service,  Bureau 
of  Land  Management.  Colorado  Water 
Conservation  Board.  Wayne  N.  Aspinall 
Unit,  CRSP.  Colorado:  Contract  for 
between  180.000  to  740.000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gimnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monimient 

1 1 .  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP.  Colorado:  Water 
service  contract  for  500  acre-feet  for  1 
year  for  munidpal  and  domestic  use. 

12.  Upper  Gimnison  River  Water 
Conservancy  District.  Wayne  N. 
Aspinall  Unit,  CRSP.  Colorado: 
Substitute  supply  plan  for  tha 
administration  of  tna  Gunnison  River. 

13.  Collbran  Conservancy  District. 
CoUbran  Project.  Colondo:  Amendatory 
contract  defining  priority  of  use  of 
project  water. 

14.  U.S.  Fish  and  Wildlifa  Service. 
North  Fork  Waler  Conservancy  District. 
Paonia  Project.  Colorado:  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capadty  held  by 
Redamation  as  a  sediment  pool, 
estimated  to  be  1300  acre-feet  anntially; 
centred  will  defina'die  terms  and 
conditions  assodatad  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
Distrid,  Closed  Basin  Division,  San  Luis 
Valley  Projad.  Colorado:  Water  service 
contrad  fbr  furnishing  priority  4  water 
to  third  parties;  cratrad  will  allow 
Distrid  to  market  priority  water,  vrhen 
available,  for  agricuhural.  m^midpal 
and/or  industrial  use. 
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16.  Bridger  VaUey  Water  Conservancy 
District.  Lyman  Pro)ect.  Wyoming: 
Repajrment  contract  under  safety  of 
dams  program  for  the  repair  of  Meeks 
Cabin  Dam. 

17.  State  of  Wyoming,  Seedskadee 
Protect.  Wyoming:  Approval  of  a  water 
service  contract  betwiaen  the  State  and 
Exxon  for  300  acie-feet. 

18.  Uncompahgre  Valley  Water  Users 
Association.  Upper  Gunnison  River 
Water  Conservancy  District.  Colorado 
River  Water  Conservation  District. 
Uncompahgre  Project.  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management 

Great  Plains  Region:  Bureau  of 
Reclamation.  P.O.  Box  36900.  Federal 
Building.  316  North  26th  Street. 
Billings.  Montana  59107-€gO0, 
telephone  406-657-6413. 

1.  Individual  irrigators.  M&I,  and 
miscellaneous  water  users;  Montana. 
Wyoming.  North  DakoU.  South  Dakota. 
Colorado,  Kansas.  Nebraska.  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
service  omtracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproje^  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
temis  up  to  5-years:  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  aimually. 

2.  Fort  Shaw  ID.  Sun  River  Project. 
Montana:  R&B  loan  repayment  contract: 
up  to  $1.5  million. 

3.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project. 
Colorado:  Water  service  contracts  for 
irrigation,  municipal,  and  industrial 
purposes;  contract  negotiations  for  sale 
of  water  from  the  marketable  yield  to 
water  users  within  the  Colorado  River 
Basin  of  western  Colorado. 

4.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Repayment 
contracts;  second  round  contract 
negotiations  for  municipal,  domestic, 
and  industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit,  P-SMBP,  Kansas:  In  accordance 
with  Section  901  of  Pub.  L.  102-575. 
106  Stat.  4600,  terminate  the  Cedar  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District's  portion 
of  the  reservoir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit.  P-SMBP. 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 


negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID.  Qendo  Unit.  P- 
SMBP.  Wyoming:  Repayment  contract 
for  10.350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

8.  East  Bench  ID.  East  Bendi  Unit.  P- 
SMBP,  Montana:  D&MC  contract  for 
$300,000  for  minor  construction  vrcvk 
for  up  to  a  10-year  period. 

9.  Foss  Reservoir  Master  Conservancy 
District.  Washita  Basin  Project. 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

10.  Aibuckle  Master  Conservancy 
District,  Aibuckle  Project.  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  piunping  plant 
(if  constructed). 

11.  Chinook  Water  Users  Association. 
Milk  River  Project.  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

12.  Midvale  ID.  Riverton  Unit.  P- 
SMBP,  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

13.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project.  Texas:  Contingent  upon 
passage  of  authorizing  legislation, 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

14.  Palmetto  Ben  Project,  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  Authority. 

15.  Canadian  River  Municipal  Water 
Authority.  Canadian  River  Project, 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Pub.  L. 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

16.  Lakeview  ID.  Shoshone  Project, 
Wyoming:  New  long-term  water  service 
contract  for  up  to  3.200  acre-feet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-Cset  of  interim  water  from  Buffalo 
Bill  Reservoir. 

17.  Hidalgo  County  ID  No.  6,  Texas: 
SRPA  contract  for  a  20-year  loan  for  up 
to  $5 .7 1 2 ,900  to  rehabi  litate  the 
District's  irrigation  facilities. 

18.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

19.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal. 


replace  open  lateral*  writh  buried  pipe. 
and  replace  bridgaa. 

20.  Qty  of  Estes  Park.  Colorado-Big 
"rhompson  Project.  Colorado: 
Modification  of  water  aeryice  contract  to 
change  point  of  diversion  and  other 
administrative  revisions. 

21.  Bella  Fourcfa*  ID,  Belle  Fourdke 
Unit,  P-SMBP,  South  Dakota: 
Amendment  to  D&MC  contract  to 
extend  work  through  1995  and  provide 
an  additional  $1  ndllion  to  complete  the 
work. 

22.  North  Platte  Project  and  Glendo 
Unit,  P-SMBP,  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
safety  of  dams  program  for  the 
modification  of  Pathfinder,  Guernsey, 
and  Glendo  Dams. 

23.  State  of  Colorado,  Armel  Unit.  P- 
SMBP,  Colorado:  Repayment  contract 
imder  safety  of  dams  program  for  the 
modification  of  Bonny  Dam. 

24.  Ainsworth  ID.  Bostwick  ID, 
Frenchman-Cambridge  ID,  Frenclxman 
Valley  ID.  Kansas-Bostwick  ID,  Kirwin 
ID,  Loup  Basin  Reclamation  District. 
Webster,  ID;  P-SMBP;  Kansas  and 
Nebraska:  Renewal  of  existing  water 
service  and  repayment  contracts  for 
irrigation  water  supplies. 

25.  Mountain  Park  Master 
Conservancy  District.  Mountain  Park 
Project,  Oklahoma:  In  accordance  tvith 
Section  3102  of  Pub.  L.  102-575, 106 
Stat.  4600,  amend  the  District's  contract 
to  reflect  a  discounted  prepayment  of 
the  city  of  Frederick's  ^ligation  for  the 
reimbursable  costs  of  its  M&I  water 


26.  Northern  Cheyenne  Indian 
Reservation,  Montana:  In  accordance 
with  Section  9  of  the  Northern 
Cheyenne  Reserved  Water  Rights 
Settlement  Act  of  1992.  the  U.S.  and  the 
Northern  Cheyenne  Indian  Tribe  are 
proposing  to  contract  for  30,000  acre- 
feet  per  year  of  stored  water  from 
Bighorn  Reservoir,  Yellowtrail  Unit. 
Lower  Bighorn  Division,  P-SMBP,  in 
Montana.  The  Tribe  will  pay  the  U.S. 
both  capital  and  O&M  costs  associated 
with  each  acre-foot  of  water  the  Tribe 
sells  from  this  storage  for  M&I  purposes. 

27.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 
Texas:  Contract  for  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  costs  are 
to  be  used  for  the  design  and 
construction  management  of  the  project 
facilities. 

28.  Mid-Dakota  Rural  Water  System. 
Inc.,  South  Dakota:  Pursuant  to  Uie 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System.  Inc..  a  non-profit  corporation 
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for  the  planning  and  oooHnKtion  of  • 
nml  watar  supply  tyitam. 

DMwl:  July  18. 1993. 
fliplwV.UipiiiiiB, 

Aciing  AssiMtaat  Commiuioimr.  Program. 

Budi^  and  Uaitoa. 

IFR  Doc  93-17716  PiM  7-23-93: 9:45  ■m] 


bnpravMiMnls  al  8«vag«  Rapida  Dam, 
Orania  Paaa  DMaion,  Rogua  Rivar 
Baain  Pro|act,  OfaQon 

AOENCV:  Buieau  of  Reclamation. 

Intarior. 

ACnON:  Notice  of  intent  to  prepaie  a 

draft  environmental  impact  itatement. 


:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Buieau  of 
Reclamation  (Reclamation)  intends  to 
prepaie  a  draft  environmental  impact 
statement  (EIS)  on  implementation  of 
alternative  fish  passage  and  protective 
measures  at  the  &ants  Pass  litigation 
District  Savage  Rapids  Dam  (Dam)  in 
southwest  Oregon.  The  purpose  of  the 
action  is  to  permanently  resolve 
anadromous  fish  passage  problems  at 
the  Dam.  The  proposed  action  has 
potential  to  increase  the  total  number  of 
fish  migrating  upstream  by 
approjdmately  22  percent.  In  addition  to 
biological  values,  the  improvements 
would  increase  tlie  number  of  adult  fish 
available  for  harvest. 
RW  RJRTNER  MFOMIATION  CONTACT:  Mr. 
Robert  CSiristensen;  Chief, 
Environmental  and  Biological 
Compliance  Branch;  Bureau  of 
Reclamation  (Code:  PN-151),  1150 
Nwth  Curtis  Road.  Boise  ID  83706- 
1234:  telephone  (208)  378-5035. 

SUffLIMENTAflY  aiFORMATION: 

Backgroand 

Savage  Rapids  Dam  was  constructed 
in  1921  by  the  Grants  Pass  Irrigation 
District  (GPID).  PubUc  Uw  82-470  (July 
1952)  directed  Reclamation  to  aid  GPID 
by  making  emergency  improvements  to 
the  dam.  PubUc  Uw  84-641  (July  1957) 
authorind  funding  for  construction  of  a 
fish  screen  at  the  intake  to  the  turbines 
and  pumps  on  the  north  side  of  the 
Dam.  Public  Law  92-199  (December 
1971)  directed  Reclamation  to  conduct  a 
feasibility  investigation  of  the  Grants 
Peas  Division  of  the  Rogue  River  Basin 
Prefect.  Public  Law  93-493  (October 
1974)  authorized  funding  for 
construction  of  interim  fiidi  passage 
measures  at  the  Dam.  The  )oint  final  EIS 
on  these  measurea  was  published  by 
Redamatioo  and  the  then  Bureau  of 


Sport  Fisheries  and  Wikilife  in  1976. 
Tnree  ma)or  meesures  were 
subsequenUy  implemented.  These  vrere: 
construction  of  bulkheed  gates  in  front 
of  the  turbine/pwnp  beys  (to  allow 
dewatering  without  the  need  to  drain 
the  reservoir);  modifications  to  the 
south  fish  ladder,  and  installation  of 
new  fish  screens  at  the  entrance  to  the 
turtle/pump  beys  (to  replace  those 
installeo  by  Reclamation  under  Public 
Law  84-641).  Replacement  of  the  north 
fish  ladder  was  not  accomplished  as 
planned  because  the  replacement  cost 
was  significantly  greater  than  the  funds 
provided  by  Congress.  Further  wori(  on 
the  passage  problem  was  deferred  while 
a  pending  license  application  for  power 
development  was  being  reviewed  oy 
Federal  Energy  Regulatory  Commission 
(FERC).  It  was  anticipated  that  a 
successful  license  applicant  would  have 
been  required  to  include  and  fund  fish 
passage  facilities  as  a  condition  of  its 
licanse.  The  FERC  application  was  later 
invalidated  through  State  legislative 
action  preventing  further  power 
development  on  the  Rogue  River. 

Current  Activities 

The  present  study  began  in  1988  with 
a  scoping  process  that  involved 
representatives  of  the  Oregon  Water 
Resources  De{>artment,  the  Oregon 
Department  of  Fish  and  Wildlife, 
Josephine  County  (County),  the  dty  of 
Grants  Pass,  GPID,  the  Soil  Conservation 
Service,  the  National  Marine  Fisheries 
Service,  the  Fish  and  Wildlife  Service, 
WaterWatch  of  Oregon,  the  Northwest 
Steelheaders,  the  Rogue  Valley 
Flyfishers,  the  Isaac  Walton  League,  and 
interested  individuals  as  well  as  a 
consultant  working  for  both  the  County 
and  GPID.  Subsequent  to  that  initial 
scoping,  in  1990  GPID  was  issued  a 
temporary  supplemental  water  right 
permit  from  tne  Oregon  Water 
Resources  Department.  The  permit 
allows  GPID  to  continue  to  divert  at  its 
historic  rate  of  180  cubic  feet  per  second 
(ft3/s)  rather  than  the  certificated  rate  of 
97  (ft3/s.  The  strict  stipulations  of  this 
permit  require  GPID  to  report  to  the 
Oregon  Water  Resources  Commission  by 
March  1994  on  how  GPID  water 
diversions  will  be  reduced  to  a  rate 
commensurate  with  the  currently 
irrigated  acreage  and  on  how  the  fish 
passage  problems  at  the  Dam  will  be 
corrected.  This  permit  requires 
significant  public  involvement  in  the 
study  through  an  overaight  committee 
(Committee).  Regular  meetings  of  the 
Committee,  whidi  are  open  to  the 
public,  review  progress  towards  meeting 
the  terms  of  the  permit.  In  addition, 
several  public  meetings  have  been  held 
to  educate  the  public  about  various 


aspects  of  the  study  and  the  alternatives 
befrig  conddered  and  to  seek  scoping 
input  (TID's  board  meetings,  which  are 
open  to  the  public,  also  serve  as  a  venue 
for  collection  of  public  input  Several 
major  articles  have  appeared  in  the  local 
newspaper  regarding  GPID's 
circumstances,  reasons  for  increased 
water  costs,  and  alternatives  fedng 
O^ID.  litis  ongoing  activity  has 
provided  and  will  continue  to  provide 
considerable  opportimities  for 
addressing  the  alternatives  and  related 
environmental  issues.  Additional  public 
meetings  will  be  scheduled  to  encoiirage 
public  and  agency  involvement  in  the 
study  and  environmental  analysis. 
Because  of  the  extensive  public 
involvement  associated  with  GPID's 
ongoing  activities,  no  formal  scoping 
meetings  are  planned  in  connection 
with  preparation  of  the  draft  EIS. 

Alternative  Measures 

Three  major  alternatives  are  being 
considered.  These  are  (1)  no  action;  (2) 
replacement  of  the  existing  fish  ladders 
and  screens  along  with  improvements  to 
the  dam  and  river  channel;  and  (3) 
removal  of  the  dam  in  conjimction  with 
construction  of  a  piunping  plant  or 
plants  to  supply  water  to  GPID's 
distribution  system. 

Potential  Federal  Action 

Reclamation  proposes  seeking  Federal 
authorization  and  funding  for 
implementation  of  the  preferred 
alternative  once  it  is  selected.  A  draft 
EIS  is  expected  to  be  completed  and 
available  for  review  and  comment 
during  fiscal  year  1994. 

Anyone  interested  in  mora 
information  concerning  the  study  or 
who  has  suggestions  as  to  significant 
environmental  issues  should  contact 
Mr.  Christensen  as  provided  above. 

Dated:  July  20. 1993. 
D.  W.  Wsfabv, 

Acting  Deputy  Commissioner. 
IFR  Doc.  93-17657  Filed  7-23-93;  8:45  am) 
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nsh  and  Wildlifa  Sarvica 

Availability  of  a  DrafI  Environmantal 
Aaaaaamant 

In  the  matter  of:  issuance  of  a  section  10(a) 
Permit  to  Allow  Incidental  Take  of  the 
Coastal  California  Gnatcatcher  (Polioptila 
californica  califoraica)  Present  on  the  Coyote 
Hills  East  Project  Site.  In  Accordance  with 
the  Implementation  Agreement  Incorporating 
the  Habitat  Conservation  Plan  to  Mitigate 
Impacts  On  the  Coastal  California 
Gnatcatcher  [PolioptUa  californica 
californica)  and  Cactis  Wren 
[Camp^orhynchtu  brunneicapUlus)  Present 
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on  tlM  Coyote  Hill*  Ba«t  Project  Site,  Qty  of 
Fullerton,  Orange  County,  Califomia 

AGENCY:  Fish  and  Wildli£a  Service. 

Interior. 

ACTXM:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  issue  a 
Permit  under  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (Act)  to  allow 
incidental  take  of  the  coastal  Califomia 
gnatcatcher  during  othenArise  lawful 
activities  on  the  Coyote  Hills  East  site. 
This  action  includM  execution  of  the 
Implementation  Agreement  (Agreement) 
incorporating  the  Habitat  Conservation 
Plan  (HCP)  to  mitigate  impacts  on  the 
coastal  Califomia  gnatcatcher  {Polioptila 
califomia  califomica)  and  cactus  wren 
[CampyUxhvnchus  brunneicapillus) 
present  on  the  Coyote  Hills  East  Site, 
City  of  Fullerton.  Orange  County. 
Califomia.  The  Agreement  would 
ensure  full  implementation  of  the  HC7 
and  would  establish  a  firamework  for 
issuance  of  a  Permit  under  section 
10(a)(1)(B)  in  the  event  of  a  Federal 
listing  of  tfte  cactus  wren.  Issuance  of  a 
Permit  for  the  cactus  inrren  would  be 
subject  to  unforeseen  circumstances  and 
public  review  under  the  Act  and 
National  Enviroiunental  Policy  Act 
(NEPA). 

The  Service  announces  the 
availability  of  the  Draft  Environmental 
Assessment  (DEA)  for  the  issuance  of 
the  Permit,  the  HCP,  and  the  Agreement. 
This  notice  is  provided  pursuant  to 
Section  10(c)  of  the  Act  and  NEPA 
regulations.  (40  CFR  1506.6(b)). 
DATES:  Written  comments  on  the  DEA, 
HCP.  and  Agreement  should  be  received 
on  or  before  August  25. 1993. 
ADDRESSES:  Persons  who  wish  to  review 
the  DEA.  HCP.  and  Agreement  may 
obtain  a  copy  by  writing  the  Carlsbad 
Field  OfBce.  Docimients  will  be  made 
available  by  written  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Carlsbad 
Field  OfGce.  Written  data  or  comments 
concerning  the  dociunent  should  be 
submitted  to  the  Field  SuperNisor, 
Carlsbad  Field  Office,  U.S.  Fish  and 
WildlifiB  Service.  2730  Loker  Avenue 
West.  Carlsbad.  Califomia  92008.  Please 
reference  Permit  No.  PRT-768184  in 
your  comments. 
FOR  FURTHER  MPDRMATION  CONTACT: 

Kir.  Loren  Hays  at  the  Carlsbad  Field 
Office  (telephone  number  619-431- 
9440). 

SUPP1.EHENTARY  MFORMATION: 

Background 

Unocal  Land  and  Development 
Company  proposes  to  complete  grading 
and  construction  of  the  Coyote  Hills 


East  development  proiect  located  within 
the  dty  of  Fullerton.  Orange  County. 
Califomia.  The  site  covers  391  acres  and 
currently  contains  a  110-acre  patch  of 
coastal  sage  scmb  vegetation.  During 
1991, 1992,  and  1993.  approximately  10 
pairs  of  gnatcatchers  and  6  pair*  of 
cactus  wren  were  recorded  using  the  on- 
site  coastal  sage  scmb. 

The  site  is  isolated  from  other  natural 
areas  by  urban  development  The 
nearest  natural  open  space  to  the  site 
containing  coastal  sage  scmb  habitat 
occurs  approximately  3  miles  west  of 
the  site  in  the  West  Coyote  Hills.  The 
relative  isolation  of  the  Coyote  Hills 
East  site  and  the  stability  of  the  on-site 
population  of  Califomia  gnatcatchers 
makes  the  Co)rote  Hills  East  a  suitable 
conservation  planning  area.  The 
biological  effects  of  the  proposed 
project,  both  beneficial  and  adverse, 
would  not  influence  the  population 
dynamics  of  regionally  important 
gnatcatcher  population  located  south 
and  west  of  the  site  in  the  San  Joaquin 
Hills  and  east  of  the  site  in  the  foothills 
of  the  Santa  Ana  Mountains. 

Implementation  of  the  project  would 
transform  the  project  site  into  a  golf- 
course  residential  community 
containing  a  total  of  883  dwelling  \mits, 
an  18  hole  golf  course,  parks,  and 
natural  open  space.  Grading  associated 
with  the  project  would  remove  45.48 
acres  of  coastal  sage  scmb  from  the 
project  site.  Over  the  course  of  site 
grading,  the  habitat  comprising  the 
home  ranges  of  some  gnatcatcher  and 
cactus  wren  pairs  would  be  completely 
or  partially  removed.  Grading  for  the 
proposed  project  would  be  completed  in 
five  phases  over  a  20-month  period. 
Each  phase  of  grading  would  be 
accompanied  by  coastal  sage  scmb 
revegetation.  During  the  entire  20 
months  of  site  grading,  the  total  amount 
of  coastal  sage  scmb  (existing  plus 
revegetated)  will  be  greater  than  the 
current  (pre-grading)  extent  of  habitat. 
Following  site  development,  there  will 
be  a  net  gain  of  15.19  acres  of  coastal 
sage  scmb. 

The  HCP  and  Agreement  detail  the 
project  actions  that  would  result  in  take 
of  Califomia  gnatcatchers  and  cactus 
wren  and  specific  actions  that  will  be 
incorporated  as  project  actions  to 
mitigate  such  takings.  Mitigation 
measures  include  a  coastal  sage  scmb 
revegetation  program,  a  brown-headed 
cowbird  trapping  program,  habitat 
buffers,  habitat  fencing,  and  full  funding 
for  long-term  conservation 
commitments.' 

This  DEA  condders  the 
environmental  effects  of  four 
alternatives,  including  the  proposed 
action  and  the  no  action  alternative. 


Based  on  the  comparative  analysis  ol 
the  adverse  and  beneficial  impacts 
associated  with  the  four  alternatives,  it 
is  concluded  that  the  proposed  action  is 
the  preferred  and  environmentally 
superior  ahemative.  The  no  actioo 
alternative  would  result  in  no  loss  of 
habitat:  however,  conaervation  measures 
included  in  the  HCP  would  not  be 
implemented,  .and  the  current  risks  of 
extinction  effecting  the  California 
gnatcatcher  and  cactus  wren 
populations  would  persist,  as  would  the 
development  pressures  on  this  in-fill 
property. 

liie  implementation  of  the  HCP  and 
issuance  of  the  Permit  would  allow  for 
development  that  is  compatible  with  the 
conservation  of  the  on-site  Califomia 
gnatcatchers  and  cactus  wrens,  and 
long-term  management  of  these 
populations.  The  proposed  action 
would  (1)  reduce  impacts  to  coastal  saga 
scmb  habitat,  the  California  gnatcatcher. 
and  the  cactus  wren:  (2)  result  in  the 
implementation  of  the  conservation 
programs  within  the  HCP;  and  (3)  meet 
the  fiscal  needs  of  the  project  applicant 
Other  altematives  are  likely  to  result  in 
the  demise  of  these  populations.  As  a 
result  all  altematives  to  the  proposed 
action  were  rejected. 

The  HCP  is  consistent  with  regional 
conservation  planning  efforts  and 
continued  development  of  the  Natural 
Communities  Conservation  Plan  (NOCP) 
in  north  Orange  County.  The  HCP 
establishes  conservation  measures, 
monitoring  programs,  and  long-term 
maintenance  plans  based  on  4  years  of 
ecological  studies  on  the  site.  Further, 
the  HCP  provides  a  mechanism  for 
guaranteed  funding  of  conservation 
programs  in  perpetuity.  These  combined 
attributes  are  the  foundation  for  the 
regional  conservation  plans  to  be 
incorporated  into  the  Orange  County 
NCCP. 

Dated:  )uly  10. 1993. 
Marvin  L.  Pkaart. 

Regional  Director.  U.S.  Fidi  and  Wildlife 
Service,  Portland.  Oregon. 
IFR  Doc  93-17654  Filed  7-23-93:  8:45  ami 
BNXMQ  COOC  49ia-»4l 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigalien  No.  731-TA-S63- 
(Preliminary)] 

SelMcIc  Add  From  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 
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t.  The  CammiMJop  lianby  givM 
notfo  of  th>  imtitutlon  of  nwHmlniy 
■ntidumpiog  invwdgction  No.  731-TA- 
653  (PtvumixMiy)  xmdtr  Mction  733(a) 
of  tha  Twiff  Act  of  1930  (19  U.S.C 
S  1673b(a))  to  datmiiiM  whathar  tbara 
is  •  laaaonabla  indicttion  that  an 
industiy  in  tha  Unitad  Stitoa  is 
mataiiaUy  injured,  or  is  thraatened  with 
matarial  injury,  or  tha  satablishmant  of 
an  industry  in  tha  Ihiitad  States  is 
matariallf  rstardad.  by  laason  of 
impofts  from  China  of  sebadc  add.> 
provided  for  in  subheading  2917.13.00 
of  the  Hannonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Coinmissi(m  must  complete 
preliminary  antidumping  investigations 
in  45  days,  m  in  this  case  by  September 
2.1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commissian's  Rules  of  Practice  and 
Procedure,  part  201.  subparto  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
IFFSCmc  BATE:  July  19. 1993. 
TOR  MRTMn  wtPomAvm  contact: 
George  Deyman  (202-205-3197).  OfBce 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washi^ton,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
inrarmatian  oa  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairmenta  who  will  need  special 
assistance  in  gaining  access  to  the 
Commissioo  &ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

tUPPLBKNTARV  MFORMATICN: 

Backgroond 

lUs  invastigation  is  being  instituted 
in  response  to  a  petition  filed  on  July 
19. 1993.  by  Union  Camp  Corporation. 
Wayne.  New  Jersey. 

PartkipatiaB  In  the  investigation  and 
poUic  service  list 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commissian's  rulee,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
vrill  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 


upon  tha  expiration  of  the  period  for 
filing  sntries  of  appearance. 


(BTOi 
order  CAPO) 
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Lindtod  diecloanre 
proprialary  iaCBrmatkm 

and  BPI  sarvka  UsL 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicanta  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authoriaed  to  receive  BPI  under  the 
APO. 

Confarence 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  August  9, 1993.  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC  Parties  wishing  to  paitidpato  in  the 
conference  should  contact  Doug  Corkran 
(202-205-3177)  not  later  than  August  4. 
1993.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
August  12. 1993.  a  written  brief 
containing  information  and  argumenta 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefe  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirementa  of  §§ 
201.6. 207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  doamient  filed 
by  a  party  to  the  investigati(m  must  be 
servM  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  Hie  Secretary  will  not  accept  a 


document  far  filing  without  a  certificate 
of  service. 

rtiakiiillj  TTili  I illiiallnn  liTinlmi 

conducted  under  autliarity  of  the  Tariff  Act 
of  1930.  title  Vn.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Gommistion's  rules. 

By  order  of  the  Commission. 

Issued:  July  21. 1993. 
Daana  R.  Koehaka, 
Secretary. 

(PR  Doc.  93-17697  Piled  7-23-93: 8:45  am) 
aauNocooc' 


[Inveetioatiow  No.  337-TA-350] 

Cartaln  Sputterad  Carbon  Coatad 
Computar  Diafca  and  Products 
Containing  Sama,  Including  DWc 
Drivaa 

In  the  matter  of  certain  sputtered  carbon 
coated  computer  dislu  and  products 
yymtaintno  same,  including  disk  drives; 
notice  of  decision  to  review  an  initial 
detemlnation  granting  motions  for  partial 
summary  determination  on  the  issue  of 
jtirisdiction;  request  for  written  submissions. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnOH:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
an  initial  determination  (ID)  (Order  No. 
50)  issued  on  July  2, 1993  ("the  July  2 
ID"),  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  motions  for 
partial  summary  determination  on  the 
issue  of  jurisdiction  filed  by 
respondents  Komag,  Inc.  ("Komag")  and 
Digital  Equipment  Corp.  ("Digital"). 
FOR  PURTMER  MFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street.  S.W., 
Washington.  D.C  20436.  telephone  202- 
205-3087. 

SUPPLEMENTARY  MFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon-coated  computer  disks 
("sputtered  disks")  and  producto 
containing  such  didcs.  including  disk 
drives,  on  May  5, 1993.  Complainant 
Aine  alleges  infringement  of  claims  23, 
24,  25,  26,  and  29  of  U.S.  Letters  Patent 
Re  32.464  ("the  '464  patent"). 

In  ito  motion  for  partial  summary 
determination.  Komag  asserted  that  the 
Commission  does  not  have  jurisdiction 
under  section  337  %dth  respect  to  ito 
sputtered  disk  manufacturing  activities 
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in  the  IMited  States.  Digital,  a 
manufacturer  of  disk  drives,  similariy 
argued  that  the  Commission  does  not 
have  section  337  jurisdiction  yriih 
respect  to  those  disk  drives  that  it 
assembles  containing  U.S.- 
manufactured  sputtered  disks.  Both 
Komag  and  Digital  asserted  that  the 
jurisdictional  issues  raised  by  their 
motions  were  identical  to  those  in  six 
previous  motions  for  summary 
determination  or  partial  summary 
determinations  filed  by  other 
respondents  to  the  investigation  which 
the  ALJ  granted  in  an  ID  issued  on  May 
28. 1993  ("the  May  28  ID")-  hi  that  ID, 
the  ALJ  concluded  that  the  Commission 
does  not  have  section  337  jurisdiction 
over  domestically-manufactured 
articles.  Complainant  Harry  E.  Aine 
opposed  the  Komag  and  Digital  motions. 

In  the  July  2  ID,  the  ALJ  grants  the 
Komag  and  Digital  partial  summary 
determination  motions  on  the  basis  of 
the  May  28  ID.  On  June  30, 1993.  the 
Commission  issued  a  notice  indicating 
that  it  would  review  the  May  28  ID. 

Having  reviewed  the  record  in  this 
investigation,  including  the  ID,  the 
Commission  has  determined  on  its  own 
motion  to  review  the  July  2  ID.  Review 
of  the  July  2  ID  will  be  consolidated 
with  review  of  the  May  28  ID. 
Consequently,  the  issues  under  review, 
form  of  written  submissions,  and  filing 
deadlines  for  written  submissions  with 
respect  to  the  July  2  ID  will  be  the  same 
as  those  specified  in  the  Jtme  30, 1993 
notice  for  the  May  28  ID. 

This  action  is  taken  tmder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  section  1337,  and 
Commission  interim  rules  210.55  and 
210.56. 19  CFR  section  210.55.  210.56. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-18ld. 

Dated:  July  21, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koefanke, 
Secretary. 
[FR  Doc  93-17695  Piled  7-23-93;  8:45  am] 


MTER8TATE  COMMERCE 
COMMISSION 

[Finanoe  Doeksl  No.  92323] 

TiM  Dubois  County  Railroad  Corp^ 
Tradoigo  RIgMs  Exomptton,  Norfolk 
SouttMm  Railway  Ca;  NoUca  of 
Examptlon 

Norfolk  Southern  Railway  Company 
(NS)  has  agreed  to  grant  load  and 
overhead  trackage  rights  to  Hm  Dubois 
County  Railroad  Coiporation  (DCRQ 
(formerly  The  Southern  Indiana  and 
Ohio  River  Railway  Company)  over 
16.38  miles  of  rail  line  operated  by 
Indiana  Hi-Rail  Corporation.  The 
trackage  rights  extend  from  the 
connection  with  NS  at  Huntingburg,  IN 
(milepost  46.92  EB)  to  the  connection 
with  DCRC  at  Dubois,  IN  (milepost  63.3 
EB).  The  trackage  rights  were  to  become 
effiective  on  July  14, 1993.         

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Carl  M.  Miller,  Miller.  Harper  k 
Rorick,  P.O.  Box  332.  New  Haven,  IN 
46774. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN.  354 1.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate.  360 1.C.C 
653  (1980). 

Decided:  July  16, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

(FR  Doc  93-17668  Piled  7-23-93;  8:45  am) 
SMJJWtt  COOS  703S  St-M 


[Finance  Docket  No.  32297 

Grand  Rapidt  Eastern  Railroad,  Inc.— 
Purchssa,  Laasa  and  Operation 
Examptior>— RaH  Unas  of  Cantral 
Michigan  Railroad  Co. 

Grand  Rapids  Eastern  Railroad,  Inc. 
(ORE),  a  noncarrier,^  has  filed  a  notice 


1 GRE  U  a  wfaolly-owiMd  subsidiary  of  RailTex, 
Inc.  a  noncaniar  holding  company  that  cunantly 
controls  11  class  m  railroads,  including  tha  Mid- 
Michigan  Railroad  Company  (MMR).  Tha  Unas  to  be 
acquirod  by  CUE  connect  with  thosa  of  MMR  and. 
as  such,  RailTax  will  not  b«  able  to  invoke  the 
continiianca  in  control  class  axamptioa  at  49  CFR 
1180.2(d)(2)  to  raiain  control  of  ORE  aftw  it  I 
acarriar. 


of  exemption  to  purchase,  lease  and 
operate  approximately  39.0  miles  of  rail 
line  owned  by  Centrsl  Midiigan 
Raihoad  company  (CM).  CSE  is 
acquiring  approximately  37.5  miles  of 
main  rail  liiie  bet«ire«n  milepost  159.5  in 
(kand  Rapids.  MI  and  milepost  122.0  in 
Ionia.  ML  GRE  also  will  lease  fiom  CM 
approximately  1.5  miles  of  branch  line 
in  &and  Rapids,  which  branch 
connects  the  main  line  at  milepost  158.2 
to  the  facilities  of  Ckand  Rapios  Press. 
The  tiansactiao  became  effective  on  July 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Kelvin  J. 
Dowd,  Slover  k  Loftus,  1224  17th  St. 
NW,  Washington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  &lse  or 
misleading  information,  the  exemption 
is  to  void  ab  initio.  Petitions  to  revoke 
the  exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  timet  The  filing  of 
a  petition  to  revokis  vrtil  not 
automatically  stay  the  transaction. 

Decided:  July  19, 1993. 

By  the  Commission.  David  M.  Konschnilc. 
Director  Office  of  Proceedings. 
Sidney  L.  StrickleBd,  fr^ 
Secretary. 

[FR  Doc  93-17669  Piled  7-23-93;  8:4S  ami 
muMta  COOK  mt  si  m 


DEPARTMENT  OF  JUSTICE 

Inforntatlon  Collacttons  Undar  Raviaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwoik  Reduction  Act  (44  U.S.C 
chapter  35)  and  the  Paperworic 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 


To  avoid  an  unlawful  ooolrol  violatioa,  ORE 
states  that  its  stock  wras  pUcad  in  an  indapendant 
voting  trust  pursuant  to  49  CFR  part  1013.1  tl  $eq., 
prior  to  its  completion  of  tha  acquisitioo.  RailTax 
«viU  be  filing  a  petition  for  anmptiaa  undar  49 
U.S.C  10S09  and  1 1343.  laeUng  approval  to 
dissolve  tha  voting  trust  and  to  assume  control  of 
GRE. 
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(6)  Ab  Mliart*  of  Um  tote]  public 
bwdai  Qb  Wan)  MMcMid  witk  th» 
ooUMdoB;  CBd* 

(7)  An  ladkatioB  M  to  wfastlMr 
Sodko  3S04(h)  of  PttbUc  Lmt  96-Sll 


I  indrni  iiiggMttnin 
ngMding  dM  itanis)  ooDtaiMd  in  thU 
notioo,  •raodoDj  ngnding  the 
astimatad  public  buidan  and  aaaodated 
laapcaaa  tuna,  ihould  ba  diiadad  to  the 
GMB  tmrimim,  Mr.  Jeff  HOI  on  (202) 
39S-7340  and  to  Um  Dapaitmat  of 
Justice'i  Qearanca  OfBoer.  Mr.  Lewis 
Arnold.  QO  (202)  S14-430S.  If  you 
antidpeta  nwnmanting  on  a  tmo/ 
coUection.  but  find  ibii  time  to  prepare 
such  comments  win  provent  you  from 
prompt  submission,  yoa  should  notify 
the  OMB  leviewar  end  the  DO) 
Qearanca  Officer  of  your  intent  as  soon 
as  posaibla.  Written  comments  regerding 
the  burden  eetimato  or  any  other  aspect 
of  the  coUection  may  be  submitted  to 
Office  ot  Information  and  Regulatory 
Affidrs.  OfBce  of  Manegamam  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold.  IX^  Qeerance 
Officer.  S>S/)MIVS031  CAB. 
Depertment  of  Justica.  Wadiington.  DC 
20530. 

FilsnBian  ef  Ae  Byiradon  Dale  of  e 
Curanlly  Approved  Gollectien  Without 
Any  ChMge  in  the  Subetance  or  ia  the 


(1)  Refugee/Aslyw  Rabtive  Patitian. 

(2)  1-730.  Immigration  and 


(3)  On  I 

(4)  bdiTidiials  or  Honsaliolds.  This 
form  will  ba  used  to  file  patitian  nn 
behelf  of  the  sppHcant's  tpoam  and/or 
child  who  has  never  had  leftigue  or 

yleestatos. 

(5)  2.500  annual  lenonaea  at  .0<3 


t 


(6)207( 

(7)  Not  appUcabla  under  3504(h). 

(1)  AppUcation  farRegistrBticm, 
Application  fat  Registratian  (Renewal). 

(2)  DBA  Form  363.  DBA  Form  363e. 
(3)DEA  363  on  oocasian.  DEA  363a 

annuaDy. 

(4)  State  or  local  govemraento. 
busfaoeaaes  or  other  fcf<-profit,  non-profit 
institutions. 

(5)  900  ammal  raaponsea  at  .5  boors 
perrs^onee. 

(6)  450  annual  burden  boms. 

(7)  Not  eppKcabla  under  3504(h). 
PuUic  conment  on  dieea  Menis  le 

encouraged. 

Dated:  July  20. 1M3. 


tOffi€tt,DiportBt9nlof 
IFR  Doc.  99-17M4  FUad  7-23-tS;  1:45  ami 


Immtgrattonan 
[MS  Na  139»-tS] 
RIN111S-A038 

Form  ^460,  Rs^uMl  for  Asywin  kt  Vw 


agency:  Immigration  and  Naturaliation 
Service.  Justice.  , 
ACTION:  Notice. 

IUMMOHY:  This  notice  providea 
information  on  the  submission  of  INS 
Form  1-589,  Reqneet  far  Asyhim  in  the 
United  States,  revised  8/1/91.  This 
notice  advises  the  public  thet  prior 
versions  of  the  form  will  no  fonger  be 
accepted  after  August  25, 1993.  The 
form  must  be  submitted  to  the 
Immigration  end  Naturalixaticm  Service 
when  en  individuel  is  epplying  for 
asylum  in  the  United  States. 
FOR  FURTHER  MFOnMATION  CONTACT: 
Christine  Davidson,  Senior  Policy 
Anal3rst,  Office  of  International  Affairs, 
Immigration  and  Natinalizatian  Service, 
425  I  Street,  NW.,  Washington,  DC 
20536.  Attn:  ULLICO.  Third  Floor, 
Telephone  (202)  633-4389. 
EFFECTIVE  DATE:  August  25. 1993. 

Deled:  July  »,  1993. 
Chris  Sale, 

Acting  Coaunutkmar.  Uaaug^ntion  and 
Natumlaation  Service. 
(FR  Doc  9»-176e2  Filed  7-23-«3: 1:45  am) 


DEPAfmiENT  Of  LABOR 

Pantton  and  WaUara  B«n«fil« 
Adminiatration 

Advisory  Council  on  Employe  WMfM* 
ano  PaiMlon  BenaiKa  Ptanaj  MaaHfiQ 

Pursuant  to  the  authcmty  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.a 
1142.  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans 
401(k)  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  9:30  a.mVNoon. 
Thursdey,  August  19, 1993,  in  Suite  N- 
3437  AB,  U.S.  Deportment  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

This  Working  Ikoup  waa  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Defined  Contribution  Plans — 
401  (k)  far  employee  benefit  plans 
covered  by  ERISA. 

The  purpoee  of  the  August  19  meeting 
is  to  take  testimony  regarding  the 
implication  of  the  growth  in  Defined 
Contribution  Plans,  including  40lOi) 
Plana.  The  Working  Croup  will  also  take 


testimony  and  or  submissions  from 
employee  rapraaantativoi,  employar 
repraaantetivea  and  other  intereated 
individuala  and  groupa  ragardii^  the 

subject  matter. 

Individuals,  or  representatives  of 
organixations  vdshing  to  address  the 
Working  (koup  should  submit  s  %irritten 
remiest  on  or  before  August  16. 1993  to 
William  E.  Morrow.  ExKutive 
Secretary,  ERISA  Advisory  Council. 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue.  NW., 
Washington.  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  stetemMit  for  the  record. 

Organizationa  or  individuals  may  also 
submit  stetaments  for  the  record 
without  testifying.  Tvrenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papera 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  August  16. 1993. 

Signed  el  WariiiagloB.  DC  this  20lh  day  of 
July,  1993. 
OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfaiw 
Benefits  Administration. 
{PR  Doc  93-17693  Hied  7-23-93;  8:45  am) 


Advfaofy  Council  on  Emptoyaa  WaKara 
and  Panaion  Banaffta  Planas  MaatInQ 

Pursuant  to  the  entbority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  public  meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  on 
Friday,  August  20. 1993,  in  Suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue.  NW..  WesUngton.  DC  202ia 

The  purpoee  of  the  £ightieCh  meeting 
of  the  Secretary's  ERISA  Advisory 
Council  which  will  begin  at  12:30  p.m7 
4  p.m.,  is  to  beer  reports  on  the  status 
of  the  three  work  group  efforta  and 
conduct  any  other  business  that  may 
come  before  the  Council.  The  Council 
has  established  three  work  grou|M  i.e.. 
Economically  Targeted  Inveetments. 
Prohibited  Transections  and  Defined 
Contribution  Plans-— 401(k).  The 
Council  will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administiation  of  ERISA. 

Memben  of  the  public  era  encoureged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 


UMI 
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August  16, 1993  to  William  E.  Moirow. 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor,  suite 
N-5677,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Individuals,  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  (he 
record  of  the  meeting  if  received  on  or 
before  August  16. 1993. 

Signed  at  Washington,  DC,  thia  20th  day  of 
July,  1993. 

Oloia  Bargi 

Assistant  Secretaiy,  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc  93-17694  Filed  7-23-93;  8:45  am] 
BtUMQ  COM  4S10-M-H 


NATIONAL  COUNCIL  ON  THE 
HUMANITIES 

Meeting 

July  19, 1993. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  August  12-13, 
1993. 

The  purpose  of  the  meeting  is  to 
advise  the  Acting  Chairman  of  the 
National  Endowment  for  the  Humanities 
%vith  respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
EndoMranent  and  to  m^e 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  August  12-13, 1993,  %vill 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential:  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 


unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implemontation  ofproposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19, 1993. 

The  agenda  for  the  sessions  on  August 
12. 1993,  will  be  as  follows: 

8:30-9  a.m.:  CofEae  for  Council  Members 
Room  527  (Open  to  the  Public) 

Committee  Meetingi 

(Open  to  the  Public) 
Policy  Discussion 

9-10  a.m.,  Education  Programs— ^loom  M- 
14,  Fellowship  Programs— Room  315, 
Public  Programs— Room  415,  Research 
Programs/Preservation  and  Access — Room 
M-07,  State  lYograms  and  Office  of 
Outreach — Room  507 
10  a.m.  until  Adjourned:  (Gosed  to  the 
Public)  Discussion  of  specific  grant 
applications  before  the  Council 
The  morning  session  on  August  13, 1993, 
will  convene  at  9  a.m.,  in  the  1st  Floor 
Council  Room,  M-09,  and  will  be  open  to  the 
public,  as  set  out  below.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members  will  be 
served  from  8:30-9  a.m.) 

Minutes  of  the  Previous  Meeting 

Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C  Contracts  Awarded  in  the  Previous 

Quarter 
D.  Budget  Report 
E  Legislative  Report 
F.  Committee  Reports  on  Policy  and 

General  Matters  Overview 

1.  Education  Programs 

2.  Fellowships  Programs 

3.  Public  Programs 

4.  Research  Programs 

5.  Preservation  and  Access 

6.  State  Programs  and  Office  of  Outreach. 
The  remainder  of  the  proposed  meeting 

will  be  given  to  the  consideration  of  specific 
applications  (closed  to  the  public  for  the 
reasons  stated  above). 

Further  information  about  this  meeting  can 
be  obtained  firom  Mr.  David  C.  Fisher, 
Advisory  Committee  Management  Officer, 
Washington,  DC  20506.  or  call  area  c»de 
(202)  606-6322,  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 
David  C  Fiahwr. 

Advisory  Committee  Management  Officer. 
(FR  Doc  93-17611  Filed  7-23-93;  8:45  am] 
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PEACE  CORPS 

Compliance  With  Prtvacy  Act  of  1974; 
System  of  Records 

agency:  Peace  Corps  of  the  United 
SUtes. 


ACTION:  Notice  of  establishment  of  new 
system  of  records. 

SUMMART:  On  June  1. 1993,  the  Peace 
Corps  published  a  notice  of  a  proposed 
new  system  of  records,  the  Office  of 
Inspector  General  (OIG)  Investigative 
Files  and  Records.  The  new  system  of 
records  facilitates  the  OIG's  ability  to 
collect,  maintain,  use  and  disclose 
information  in  support  of  the  OIG's 
investigative  activities  relating  to  Peace 
Corps  programs  and  operations.  Hie 
Peace  Corps  is  adopting  that  proposal  in 
this  notice. 

EFFECTIVE  DATE:  This  notice  is  effective 
Augiist  25, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffrey  Rush,  Jr.,  Acting  Inspector 
General,  Office  of  Inspector  General,  or 
Margaret  E.  Aira,  Legal  Counsel,  Office 
of  Inspector  General,  Room  5300, 1990 
K  Street  NW.,  Washington.  DC  20526. 
Telephone:  (202)  606-3320.  TDD  (202) 
606-1313  for  party  relay  message. 
Copies  of  this  notice  may  be  obtained  in 
an  alternate  format  upon  request 
SUPPI.EMENTARY  MFORMATKW:  As 
required  by  5  U.S.C.  552a(e)(4),  on  June 
1, 1993,  the  Peace  Corps  published  a 
notice  of  a  proposed  new  system  of 
records  consisting  of  the  Office  of 
Inspector  General  (OIG)  Investigative 
Files  and  Records  (58  FR  31223).  The 
system  of  records  being  established 
enables  the  PC  OIG  to  carry  out  its 
statutory  responsibilities  under  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L.  100-504). 

In  a  separate  notice,  the  Peace  Corps 
published  a  notice  of  proposed 
rulemaking  to  amend  22  CFR  part  308 
to  exempt  this  system  of  records  from 
certain  provisions  of  5  U.S.C  S52a 
pursuant  to  subsections  (j)(2)  and  (k)(2) 
of  section  (58  FR  31181).  A  notice  of 
final  rulemaking  adopting  that  rule  is 
published  in  the  rules  and  regulations 
section  of  today's  Federal  Register. 

No  comments  have  been  received 
from  the  public  or  the  Office  of 
Management  and  Budget  on  the 
proposed  establishment  of  this  system 
of  records.  Accordingly,  the  Peace  Corps 
adopts  the  proposal  to  establish  the 
following  system  of  records: 

SystMit  Number  PC-19 

SYSTEM  NAME: 

Office  of  Inspector  General 
Investigative  Files  and  Records. 

SECuwrv  ciassircation: 
None. 

SYSTEM  location: 

Office  of  Inspector  General,  Peace 
Corps,  1990  K  Street,  NW.,  Room  5300. 
Washington.  DC  20526. 
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(A)  SirfifKts  of  invutigBdont  or 
oompkints,  InclndiM  (but  not 

'  nmltsd  to)  cunvrt  md 


IbfBMr  PC  mufhfwmt  QndudiBg  forafgn 
aarvio  Bitkmah).  tmiaeM,  and 


Volnnloan:  currant  and  fbraiar  axpoils. 
nwmillMtffi  contradon  ■id  thoir 
■mployea;  othar  partiaa  doing  bosineM 
wim  tha  PC;  and  othor  indhridnala 
whoaa  acts  or  omiadons  relata  to  allagad 
vioktiaBa  of  any  kw  or  regulation 
nHUdi  affecta  th«  faitagrity  of  oparationa 
orfadlitieaofthaPC 

(B)  Vfitnoaaaa.  complainanta, 
confidential  or  nonccmfidential 
informants,  auapacts.  or  paitias  who 
have  been  idantifiad  by  Um  (XG  or  by 
otbar  agendes,  and  mainbers  of  tha 
genara)  pubUc  as  vrithin  the  authorixad 
ninctioDS  of  the  faiqMCtor  General. 

CA1 


MlNitVtTCM: 

Correqwndenoe  related  to 
inwetigations;  Letters,  memoranda  and 
other  documents  deecribing  or  related  to 
complaints  of  aUeged  criminal  or 
administrative  misconduct;  iniormatian 
provided  by  sut^ects,  witneasee.  and 
governmental  inveetigatory  or  law 
enforceaant  orgmiiationa;  repozta  of 
inveet^iation.  inchiding  relataid 
affidavits,  atatementa  from  witnesses, 
memoranda  of  interview*,  tianacripts  of 
testimony  taken  in  the  inveatigation  and 
accompanying  exhibits;  documents  and 
records  or  copies  obtained  during  the 
investigation:  working  pegea  of  the  staff, 
investigators'  notes,  snd  other 
documents  and  recorda  relating  to  the 
invoatigBtion:  information  about 
criminal,  dvil.  or  adminiatrative 
referrals:  snd  opening  reports,  progress 
reports,  and  closing  reports  witn 
recoramendatians  for  corrective  ection. 

junxoMrv  ran  KuwmuNCt  OP  TMC  svsTui: 

The  Inspector  General  Ad  of  1978,  as 
amended  (5  U.&C  App.  3)  and  5  \JS.C. 
301. 

wwaoiHi); 

Pursuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  the  system  is 
maintained  for  the  purposes  of  (1) 
Conducting  and  doaunenting 
investigations  by  the  CMC  or  other 
investigstive  agencies  regarding  PC 
programs  and  operations,  both  domestic 
and  foreign,  and  reporting  the  results  of 
investigations  to  other  Federal  agencies, 
other  public  authoritiaa  or  profeasional 
organizations  which  have  the  authority 
to  bring  criminal  or  dvil  prosecutions, 
to  take  administrative  actions,  or  to 
impoae  other  disciplinary  sanctions;  (2) 
documenting  the  outcome  of  OIG 
investigations;  (3)  maintaining  a  record 


of  the  activitiaa  which  w«a  the  subject 
of  inveatigBtioaa:  (4)  laporting 
invaatigative  flndbigs  to  other  PC  offioee 
for  their  uee  in  operating  and  evaluating 
their  programs  or  operationa.  and  in  tha 
imposition  erf  dvil  or  adminiatrativ 
sanctions;  (5)  coordinating  relationships 
with  other  Federal.  SUte  and  local 
governmental  agandea.  and 
nongovernmental  entities  in  matters 
relaittng  to  the  statutory  reaponsibilitiaa 
of  the  OIG;  and  (6)  acting  as  a  r^>oaitory 
and  source  for  information  necessary  to 
folfill  the  reporting  requirements  of  the 
Inspedor  General  Ad. 

nOUraC  USES  OP  RECOMW  MAMTAMB)  M  TW 
SYfTm,  MCtUDSM  CATCOOMKS  OF  Uacm  AMD 
lOFSUCNUaES: 


1.  A  record  in  the  syston  of  records 
may  be  disdoeed.  as  a  routine  use,  to 

other  agendes,  officee,  establishments, 
and  authorities,  whether  federal,  state, 
local,  foreign,  or  self-regulatory 
(induding,  but  not  limited  to, 
organizations  such  as  professional 
assodations  or  licensing  boards), 
authorized  or  with  the  respcmsibihty  to 
investigate,  titigata.  proaecute.  enfbrce. 
or  implement  a  statute,  rule,  regulation, 
or  order,  where  the  record  or 
information,  by  itself  or  in  combination 
widi  other  records  or  information: 

(a)  Indicates  a  violation  or  potential 
violation  of  law.  whether  criminal,  dvil, 
administrative,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  or 

(b)  Indicates  a  violation  or  potential 
violation  of  a  professional,  licensing,  or 
similar  regulation,  rule  or  order,  or 
otherwise  reflects  on  the  qualifications 
or  fitness  of  an  individual  who  is 
licensed  or  seeking  to  be  licensed. 

2.  A  record  from  the  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
any  source,  private  or  governmental,  to 
the  extent  necessary  to  secure  from  such 
source  information  relevant  to,  and 
sought  in  furtherance  of,  a  legitimate 
OIG  investigation,  inspection  or  audit. 

3.  A  record  from  the  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
Federal,  State,  local  or  foreign  agency 
maintaining  dvil,  criminal  or  other 
relevant  enforcement  information,  or 
other  pertinent  records,  if  necessary  to 
obtain  information  relevant  to  a  PC 
dedsi<Hi  concerning  the  asafgnmoit, 
hiring  or  retention  of  an  individual,  the 
issuance  of  a  security  dearance.  or  the 

P  lettii^  of  a  contrad. 

4.  A  record  from  the  syslMO  of  records 
may  be  disclosed,  as  a  routine  use,  to 
other  agendes,  ofBces  or  establishments 
of  the  executive,  legislative,  or  judidal 


branches  of  tha  fadoral  or  state 
government; 

(a)  When  such  agency,  office,  or 
establishment  has  an  interest  in  tha 
individual  for  employment  purposes, 
induding  a  security  clearanca  or 
determination  as  to  acoeaa  to  daaaified 
information,  and  needa  to  avahiats  the 
individual'a  qualifications,  suitability, 
or  loyalty  to  Um  United  Statea 
Government  or 

(b)  Where  an  agency,  office  or 
establishment  conducts  an  investigation 
of  the  individual  for  purpoaes  of 
granting  a  security  dearance,  or  making 
a  determination  of  qualificatians. 
suitability,  or  loyalty  to  the  United 
States  Gcwemment  or  accasa  to 
dassified  information  or  restrided 
areas,  (V 

(c)  Where  the  records  cv  infimnation 
in  those  records  are  relevant  and 
necessary  to  a  decision  with  regard  to 
the  hiring  or  retention  of  an  employee 
or  disdplinary  or  other  administrative 
action  concerning  the  employee,  or 

(d)  Where  disciostire  is  requested  in 
connection  with  the  award  of  a  contrad 
or  other  determination  relating  to  a 
government  procurement,  or  the 
issuance  of  a  license,  grant  or  other 
benefit  by  the  requesting  agenqr,  or  the 
issuance  of  a  license,  grant,  or  oth«r 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter,  induding  but 
not  limited  to,  diadosure  to  any  Federal 
agency  responsible  for  considering 
suspensicm  or  debarment  action  where 
such  record  would  be  germane  to  a 
determination  of  the  propriety  or 
necessity  of  such  action,  or  disclosure  to 
the  United  States  General  Accounting 
Office,  the  General  Services 
Administration  Board  of  Contrad 
Appeals,  or  any  other  Federal  contrad 
board  of  appeals  in  cases  relating  to  an 
agency  procurement 

5.  A  record  from  the  system  of  record* 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Justice  to  the  extent 
necessary  for  obtaining  its  advise  on  any 
matter  relevant  to  an  OIG  investigation, 
audit,  inspection,  or  other  inquiry 
related  to  the  responsibilities  of  me  OIG. 
induding  advice  concerning  the 
accessibility  of  a  record  or  information 
under  the  Privacy  Ad  or  Freedom  of 
Information  Ad. 

6.  A  record  from  the  system  of  records 
may  be  disdosed,  as  a  routine  use,  to  a 
Congressionsi  Office  as  described  in 
General  Routine  Use  number  7. 

7.  A  record  from  the  system  of  record* 
may  be  disclosed,  as  a  routine  use,  to 
the  Office  of  Spedal  Counsel  where 
relevant  and  necessary  to  carry  out  its 
functions  and  relevant  and  necessary  to 
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carry  out  OIG  opeiatioiu  to  detect  and 
prevent  fraud,  %vasta.  and  abuse. 

8.  In  the  event  of  litigation,^ a  record 
from  the  gystem  of  records  may  be 
disclosed,  as  a  routine  use,  to  the 
Department  of  Justice,  other  counsel  or 
representative  for  the  PC,  a  coiirt, 
adjudicative  body  (including  but  not 
limited  to  the  Merit  Svstems  Protection 
Board  and  Equal  Employment 
Opportunity  Commission),  individual  or 
entity  designated  by  the  OIG  or  PC  to 
resolve  disputes,  and/or  a  potential 
witness  where  disclosure  is  relevant  and 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  ware  collected.  Such  a 
disclosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  litigation,  or  has  an 
interest  in  such  litigation:  (i)  PC.  or  any 
component  of  the  Agency",  (ii)  Any 
employee  of  PC  in  his  or  her  official 
capacity;  (iii)  Any  employee  of  PC  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (iv)  the 
United  States,  where  PC  determines  that 
the  litigation  is  likely  to  afiiact  the 
Agency  or  any  of  its  components. 

9.  A  record  &t)m  the  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Office  of  Management  and  Budget 
for  the  purpose  of  obtaining  its  advice 
regarding  agency  obligations  imder  the 
Privacy  Act,  or  in  connection  with  the 
review  of  private  relief  legislation. 

10.  A  record  from  the  system  of 
records  nuy  be  disclosed,  as  a  routine 
use.  to  debt  collection  contractors  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  the  Debt 
Collection  Act  of  1982.  31  U.S.C.  3718. 

11.  A  record  from  the  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  independent  auditors  or  other 
private  firms  with  which  the  OIG  has 
contracted  to  carry  out  an  independent 
audit  or  investigation,  or  to  analyze, 
collage,  aggregate  or  otherwise  refine 
data  collection  in  the  system  of  records, 
subject  to  the  requirement  that  such 
contractors  shall  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

12.  A  record  from  the  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  the  U.S.  Ambassador  or  his  or 
her  designee  in  host  countries  where  the 
Peace  Corps  serves  as  described  in 
General  Routine  Use  number  9. 

KUCKS  AMD  MMCnCCS  FOR  SrOMNG, 
RETRICVmQ,  ACCES8MQ,  NCTMNmO,  AND 
0IS?OSINQ  OP  RECORM  MTME  system: 

STORAOC: 

The  files  consist  of  paper  records 
maintained  in  folders  and  an  automated 
data  base  maintained  on  computer 
diskettes.  The  folders  and  dinettes  are 


stored  in  locked  metal  file  cabinets.  The 
file  cabinets  are  located  in  secured 
offices  in  the  Office  of  the  Inspector 
GeneraL 

RCTRKVAeaiTft 

The  records  are  retrieved  by  the  name 
of  the  subject  of  the  investigation.  The 
records  are  retrieved  by  manual  or 
computer  search  of  alphabetical  indices 
or  cross-indices.  Indi^  list  names  and 
known  addresses  of  individuals, 
companies,  and  organizations. 

SAFEGUARDS: 

The  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access.  The  records  are 
kept  in  limited  access  areas  during  duty 
hovas  and  in  locked  file  cabinets  in 
locked  offices  at  all  other  times. 

RETENTXm  AND  D4SP0SAL: 

Files  containing  information  or 
allegations,  which  are  of  an 
investigative  nature  but  do  not  relate  to 
a  specific  investigation,  are  retained  for 
a  period  of  5  years  and  then  destroyed. 
All  other  investigative  files  are  placed  in 
inactive  files  when  the  case  is  closed. 
Closed  case  files  are  retained  for  10 
years  and  then  destroyed,  unless  the 
record  is  deemed  to  have  historical 
significance. 

SYSTEM  MAHAQER  AND  AOORESS: 

Inspector  General,  Office  of  Inspector 
General.  Peace  Corps,  1990  K  Street. 
NW.,  Room  5300,  Washington,  DC 
20526. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  MTite  to  the  System  Manager  at 
the  above  address,  furnishing  his  or  her 
name,  address,  and  social  security 
number. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures  above. 

CONTESTING  RECORD  FROCEDURES: 

See  Notification  Procedures  above. 

RECORD  SOURCE  CATEQORKS: 

Peace  Corps  and  other  Federal,  State 
and  local  government  records; 
interviews  of  witnesses;  documents  and 
other  material  furnished  by 
nongovernmental  sources.  Sources  may 
include  confidential  sources 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to,  and  limited  by,  5  U.S.C. 
S52a(j)(2),  this  system  of  records  is 
exempt  fi^om  all  the  provisions  of  5 
U.S.C.  552a,  except  subsections  (b), 
(c)(1)  and  (2),  (eM4)(A)  through(F),  (e)(6). 


(7).  (9),  (10),  and  (11).  and  (i).  insofar  aa 
the  system  contains  information 
pertidning  to  aiminal  law  enforcement 
investigations.  This  system  of  records  is 
also  exempt  from  the  provisions  of  22 
CFR  308.11  throu^  308.17  to  the  extent 
that  the  provisions  of  these  sections 
conflict  with  this  paragraph. 

Pursuant  to,  ana  Umited  by,  5  U.S.C 
S52a(kK2),  this  system  of  reomis  is 
exempt  from  the  provisions  of  5  U.S.C 
552a(c)(3).  (d).  (eKD.  (eM4)(G).  (Hi.  and 
(I),  and  (f)  insofar  aa  it  contains 
investigatory  materials  compiled  for  law 
enforcement  purposes.  This  system  of 
records  is  also  exempt  from  the 
provisions  22  CFR  308.11  throu^ 
308.17  to  the  extent  that  the  provisions 
of  these  section  conflict  with  this 
paragraph. 

Dated:  July  14, 1993. 

John  P.  Hogan. 

Acting  Director,  Peace  Corps  of  the  United 
States. 

(FR  Doc.  93-17261  Filed  7-23-93;  8:45  am) 

BILUNQ  COOe  MB1-«t-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-42649:  File  No.  SR-CSE- 
93-02] 

Self-Regulatoqf  Orgenlzattone;  Flflng 
of  Proposed  Rule  Chenge  by 
Cincinnati  Stock  Exeftenge,  lr>e. 
Relating  to  en  Amendment  to  CSE  Rule 
11.9(8)(8)  Defining  "Professional 
Agency  Orders"  To  Inchide  Futures 
Commission  Merchents  and  Members 
of  Contract  Mertcete 

July  16, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  24, 1993,  the 
Qndnnati  Stock  Exchange.  Inc  ("CSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  in 
below,  which  Items  have  been  prepared 
by  the  sel^regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Tenna  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposed  to  amend 
Exchange  Rule  11.9(a)(8)  which 
describe  "professional  agency  orden" 
in  that  the  proposed  change  relates  to 
the  agreement  between  the  CSE  and  The 
Chicago  Board  of  Trade  ("CBOT") 
allowing  joint  memben  to  access  the 
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CSB**  NatioDal  SacuritiM  Trading 
Systsm  C^STS")  via  the  CBOTt  Board 
of  Trad*  Work  Station  ("BOTWS"). 

Tha  taxt  ofthaprrooaed  rula  change 
is  availabla  at  tha  Omoa  of  tha 
Sacratary,  CSE  and  at  tha  Commission. 

n.  Salf-lagBlaloffy  Oifanixatioa's 
SlalsBsat  of  tha  Punosa  aC  and 
Slalalaty  Basis  for,  tha  Prapoaad  Ruk 


In  its  filing  vrith  tha  Commission,  the 
self-ragulstory  (wgsnization  included 
ststamants  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  ounments  it  received 
on  tha  proposed  nila  change.  The  text 
of  these  statements  may  ba  examined  at 
the  places  gped&Bd  in  Item  IV  below. 
The  aelf-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspecrts  of  such  statements. 

A.  Self-Regulatory  Organiaation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fix:  the  Proposed  Rule 
Change 

1.  Purpose 

Tha  CSE  is  modifying  the  definition 
of  profecnonal  agency  orders  to  include 
oraers  entered  fm  the  account  of  futures 
commission  merchants  and  members  of 
8  omtract  market.  The  inclusion 
coincides  with  the  agreement  reached 
between  the  CSE  and  CBCT  whereby 
joint  memberawill  be  able  to  include 
their  CSE  NSTS  order  entry  screen  on 
thair  CBOT  BOTWS  work  ststion 
computer.  The  CSE  mtefed  into  the 
agreement  for  tha  purpose  of  reducing 
the  burden  on  joint  memban  that 
multiple  terminals  and      I 
telecommunication  linkages  would 
impose  if  the  membwwas  required  to 
maintain  separate  NSTS  and  BOTWS 
terminals,  llie  agreement  provides  joint 
memben  with  the  flexibility  to  choose 
to  include  the  NSTS  system  used  by  the 
CSE  within  the  CBOTs  BOTWS  system, 
and  thus  save  desk  space  and  associated 
costs  that  would  be  present  if  two 
separata  terminals  wara  required.  The 
CSE  believes  that  the  agreemei^  will 
provide  memben  with  an  efficient 
computerized  telecommunications 
linkage  to  the  markets  whera  they  ara 
memben. 

The  inclusion  of  the  NSTS  trading 
screen  on  tha  BOTWS  terminal  will 
allow  joint  CBOT/CSE  memben  to  enter 
stock  orden  via  NSTS  directly  from  the 
floor  of  tha  CBOT  if  that  is  where  the 
member  locates  their  BOTWS  terminal. 
While  sudi  member  can  enter  stock 
orden  from  tha  CBOT  flow  via  phone 
or  other  telecommunication  networic 
already  in  place,  tha  NSTS  screen  will 


give  the  CSE  member  more  direct  access 
for  his  or  her  stock  orden.  Tha  CBOT 
has  represented  that  no  BOTWS 
terminals  will  be  allowed  within  a 
trading  pit  and  that  their  locations  are 
in  member  firm  booths  around  the 
trading  floor.  Additionally,  a  CBOT 
member  that  makes  maricets  in  futures 
on  a  stock  index  will  not  be  allowed  to 
make  markets  in  stocks  that  comprise 
that  index  on  CSE  NSTS  terminals 
located  on  the  floor  of  the  CBOT.  The 
CSE  believes  that  by  limiting  the 
terminal  locations  and  accessibility  and 
implementing  the  surveillance 
procedures  for  joint  memben  that  have 
Seen  reached  under  a  separate 
agreement,  any  concerns  regarding 
potential  side-by-side  trading  will  be 
addressed. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  tvith  Sections  6(b)  of  the  Act 
in  general  and  furthera  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  the 
proposed  rule  change  removes 
iroiMdiments  to  and  i>erfects  the 
mechanism  of  a  free  and  open  market 
while  not  discriminating  between 
customers,  issuen,  broken  or  dealen. 

B.  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  ivill  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Elbctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Rqistar  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commissicm  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
Pwsons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secr^ary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  uiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  tha 
proposed  rule  change  between  the 
Commission  and  any  peraon,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-93-02 
and  should  be  submitted  by  August  16. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaod, 
Deputy  Secretary. 

(FR  Doc  93-17609  Filed  7-23-93;  8:45  am) 
MUMQ  COOK  WIS-tMi 


[Releeaa  No.  34-32644;  FUe  No.  8R-QSCC- 
93-06] 

Salf'Ragulatory  Organtaationa; 
Govammant  Sacuritiaa  Claaring  Corp; 
niing  of  Propoaad  Ruia  Changa 
RaUrting  To  Diaclplining  of  Mambars 

July  16, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
Jime  25. 1993,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  n.  and  in  below,  which  items 
have  been  prepared  by  the  self* 
regulatory  organization.  On  July  6, 1993, 
GSCC  filed  Amendment  No.  1  to  the 
proposed  rule  change.'  The  Commission 
is  publishing  this  notice  to  solicit 


>  IS  use  78t(bXl)  (isss). 

X  AnMndmwl  No.  1  amMided  cartain  mcUom  of 
Um  propoted  ml*  change  to  raquir*  thai  iba  haaring 
panel  be  conpoiad  of  a  Bafority  of  BOO' 
man^nMQt  diracton;  to  clarify  that  under  Rula  37. 
Section  6  the  initial  hearing  will  not  afiact  a 
nMnbar't  right  lo  appael  the  penel't  datannination 
punuant  to  that  aectioB:  and  to  raviae  Rule  45, 
Saction  3  to  raquiia  that  a  nembar's  faquect  tor  a 
hearing  ba  made  within  tmt  busineas  dqra  aftar 
leceiviiig  notice  from  GSCC  of  a  propoaad  lanction. 
Letter  fron  leffrey  bigbar.  Caoenl  Coonsel.  GSCC 
to  Christine  .<'iMlle,  Attorney,  CammiMJOB  Only  0. 
1993). 


UMI 
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comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Sdf-Rogulalory  Oiguiixalioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rnk  CSuuigs 

The  proposed  rule  change  would 
modify  GSCC  Rules  1  (Definitions).  37 
(Hearing  Procedures),  4S  (Notices),  and 
48  (Disdplinary  Proceedings),  to  revise 
GSGC's  procedures  for  disciplining 
member*. 

n.  Self-Regolatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  me  Proposed  Rule 
Change 

In  its  Bline  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change,  and  disciissed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

(a)  GSCC.  as  a  registered  clearing 
agency,  is  expected  to  have  disciplinary 
rules  that  allow  it  to  enforce  compliance 
by  its  members  with  this  rules,  and  to 
promote  good  conduct  by  members 
generally.  These  rules  mvist  incorporate 
basic  "due  process"  features,  such  as 
providing  the  a^cted  member  with 
notification  of  the  disciplinary  action  to 
be  taken  against  it  and  a  procedure 
pursuant  to  which  it  can  contest  the 
action. 

Currently,  GSCC  has  in  place  specific 
rules  governing  the  cimunstances 
pursuant  to  which  it  may  take  certain 
disciplinary  actions  against  a  member, 
such  as  increasing  a  member's  margin 
requirements,  ceasing  to  act  for  a 
member,  terminating  a  member's 
membership  in  either  or  both  of  the 
comparison  and  netting  systems,  and/or 
liquidating  a  member's  positions.  Also, 
siwject  to  Commission  approval  of  a 
pending  filing,3  GSCC  will  have  in  place 
rules  governing  the  specific 
consequences  of  a  failure  of  a  member 
to  maintain  an  applicable  membership 
standard. 

GSCC  also  has  in  place  a  general 
disciplinary  rule,*  which  was  adopted 


>  Sm  Sacuriliat  Exchang*  Act  Release  No.  32208 
Apnl  26, 1M3),  5«  Fit  26387  (noticb  of  filing  of 
ropoMd  rule  change  relating  to  GSCC  member^p 
tandardi). 

«  GSCC  Rule  48.  Section  1. 


prior  to  the  coounencement  of  GSGC's 
comparison  and  netting  services.  In 
GSGC's  view,  this  rule  is  overly  broad 
and  provides  insufficient  guidance  to 
management  and  to  members  as  to  the 
process  to  be  followed  by  GSOC  in 
disciplining  members  for  rules 
violations  and  other  improper  conduct. 

GSOC  is  proposing  a  more  detailed 
disciplinary  procsdiue  that  will  allow  it 
to  better  fulfill  its  responsibilities  as  a 
self-regulatory  organization.  Its  basic 
features  are  as  follows: 

1.  Initial  Procedure 

•  There  would  continue  to  be  a 
general  rule  governing  disciplinary 
action  to  address  violations  of  GSCC's 
rules  and  other  actions  that  constitute 
an  abuse  or  misuse  of  GSCC's  processes 
and  services  or  otherwise  reflect 
"conduct  detrimental  to  GSCC's 
operations." 

e  The  Membership  and  Standards 
Committee  (of  GSCC's  Board  of 
Directors  ("Board"))  ("Committee"), 
which  would  meet  monthly  (as 
necessary),  would  act  as  a  disciplinary 
committee  to  address  such  violations 
and  detrimental  conduct.' 

•  Management  would  be  responsible 
for  presenting  rules  violations  and 
actions  that,  in  their  opinion,  constitute 
detrimental  conduct,  to  the  Committee, 
for  the  Committee's  determination  as  to 
what,  if  any,  disciplinary  action  is 
appropriate. 

2.  Major  Offenses 

•  Rules  violations  or  incidents  of 
detrimental  conduct  would  be  classified 
as  either  major  or  minor  in  nature. 

e  Major  ofiienses  generally  would 
involve  either  misconduct  involving  the 
funds  or  securities  obligations  of  a 
member  or  deliberate  acts  of  fi^ud  or 
misconduct  by  a  member. 

e  A  member  committing  a  major 
offense  would  be  subject  to  one  or  more 
of  a  number  of  disciplinary  actions, 
including  termination  of  its  membership 
in  either  or  both  of  the  comparison  and 
netting  systems,  having  GSCC  cease  to 
act  for  it.  the  imposition  of  a  higher 
minimum  Clearing  Fund  requirement, 
and/or  a  fine  of  tip  to  $5,000. 
Disciplinary  actions  involving  ceasing 
to  act  or  termination  of  membership  in 
the  comparison  or  netting  system  would 
continue  to  require  Board  approval. 

•  The  maximiun  fine  amount  of 
$5,000  would  be  defined  so  as  to 
exclude  any  amotmts  sought  by  GSCC  to 
directly  recompense  it  for  costs  and 
expenses  incurred  as  the  result  of  a 
member's  misconduct.  The  member 


must  pay  all  fines  writhin  90  days  from 
notice  of  imposition  of  the  fine. 

e  In  addition,  after  •  determination 
has  been  made  by  the  Committee  that  a 
major  offense  has  been  committed,  a 
letter  automatically  would  be  sent  to 
senior  management  of  the  member 
requiring  that  a  written  explanation  be 
provided  to  GSCC  as  to  why  the  offense 
occurred  and  the  actions  taken  and/or  to 
be  taken  to  ensure  that  it  will  not 
reoccur.  If  appropriate  imder  the 
circumstances,  representatives  of  senior 
management  of  the  member  may  be 
required  to  appear  in  person  before  the 
Committee  to  provide  such  explanation. 

3.  Minor  Offenses 

•  Repeated  offenses  of  a  minor  nature 
by  a  member  may  cause  the  member  to 
be  deemed  to  have  committed  a  major 
offense. 

e  A  member  committing  a  minor 
offense  is  subject  to  a  fine  or  other 
disciplinary  action,  not  to  include  GSOC 
ceasing  to  act  for  it  or  termination  of 
membership. 

•  While  a  minor  offense  may  not 
result  in  the  imposition  of  a  fine  or 
other  disci  plincuy  action,  for  each  such 
offense,  GSCC  automatically  will  send  a 
letter  to  the  management  of  the  member 
that  commits  the  offense  informing  it  of 
its  commission  of  the  offense. 

4.  Hearing  Procedure 

•  If  the  Committee  (with  the  Board's 
approval  in  certain  cases)  determines 
that  any  type  of  disciplinary  action 
should  be  taken  against  a  member. 
GSCC  would  be  obligated  to  notify  the 
member  of  such.  In  this  notification. 
GSCC  would  state  the  reasons  for  the 
disciplinary  action,  and  would  inform 
the  member  of  its  right  to  a  hearing  to 
contest  the  action.  After  receiving  this 
notice,  a  member  would  have  ten 
business  days  to  file  a  written  request 
for  a  hearing.* 

e  Hearings  on  disciplinary  actions 
that,  under  GSCC's  rules,  require 
approval  by  the  Board,'  would  be  before 
a  panel  of  five  directors  selected  by  the 
Board."  Hearings  on  all  other 
disciplinary  actions  would  be  before  a 
panel  of  three  Committee  members 
selected  by  the  Committee.  Both  panels 
must  be  composed  of  a  majority  of 


>  Cuiraotly.  GSOC  managemenl  perforau  thia 
function. 


•Thecuiraat  rulaa  raqviie  thai  a  vrritten  I 
ibr  hearing  be  fiM  wMbia  aavia  buainaaa  dajw  fcoa 
receipt  of  notice.  GSCC  Rule  46.  SecUon  a. 

f  The  impoaition  of  anjr  <iitciplinafy  action 
involving  ceasing  to  act  or  termination  of 
membership  in  either  or  both  of  (he  cowparitoo 
tystam  or  the  nettiiig  ayatem  re^iiiet  Board 
approval 

•Cunently,  all  haarinp  an  bafete  a  paaal  of  Ifaa 

upon  the  Moction  impoeed. 
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diracton  who  art  not  alio  GSOC 

oCBosn. 

•  A  mambw  would  be  abls  to  appear 

befbra  the  panel  in  peraon  Mth  its 
oounaal  if  it  ao  diooaea)  to  contest  the 
planned  (Usdplinary  actiaa. 
AhematiTriy.  in  lieu  of  a  personal 
appearance,  the  member  could  submit 
to  the  panel  documentary  evidence  in 
support  of  its  claim  that  the  planned 
disciplinary  action  is  inappropriate. 

•  gSCC  would  inform  tne  member  of 
the  panel's  determination,  as  well  as  the 
member's  right  to  appeal  further  to  the 

full  Board* 

•  If  the  panel's  decision  is  adverse  to 

the  member,  the  sanction  is  effsctive 
immediately. 

S.  Appeal  of  a  Panel's  Determination 

•  The  Board  would  be  preaented  with 
the  racnd  of  the  panel  hearing  at  its 
next  regularly  sdieduled  meeting.  Its 
determination  ordinarily  would  be 
made  besed  upcm  a  review  of  that 
record.  A  member  wrould  not  have  the 
light  to  appear  in  peraon  before  the 
Boerd  to  contest  the  determination  of 
the  panel;  however,  the  Board  could 
permit  audi  a  personal  appearance  in  its 
discretion. 

•  Any  appeelofthe  Board  decision 

¥rould  have  to  be  made  to  the 
Commission. 

(b)  GSCC  believes  the  proposed  rules 
diangaa  will  enhance  and  bring  more 
clarity  to  GSOC's  procedures  for 
disciplining  its  members  fat  actiona 
constituting  rules  violations  or  other 
misconduct,  in  a  maimer  consistent 
with  due  process  considerations.  Thus. 
GSCC  believes  that  the  proposed  rules 
changwf  are  consistent  with  the 
rstni^ements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

B.  Sdf'ReguJatoty  Organixation'B 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  diat  the 
propoaed  rule  will  have  an  impact  or 
impoee  a  burden  on  competition. 

C  Self'Begulatory  Organixation'B 
Statement  on  Comments  on  the 
Propoud  Rule  Change.  Received  From 
htambas.  Participants,  or  CXhers 

Comments  on  the  proposed  rule 
dianga  have  not  yet  Iwen  solicited  or 
received.  Membos  will  be  notified  of 
the  luls  filing,  and  comments  will  be 
solicited,  by  an  Important  Notice.  GSOC 
will  notify  the  Commission  of  any 


writtan  commmts  it  receives  on  this 
matter. 

m.  Date  ofEfEactiveBeaa  of  the 
Piupuaed  Rule  Chaaga  and  TlaBiag  far 
ConmiaBiaB  Aclioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragialar  or  within  such  Icmger  period  (i) 
as  the  Commission  may  derignate  up  to 
90  days  of  such  date  if  it  finds  sudi 
longer  pwiod  to  be  appropriate  and 
publiSbos  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatoiy 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  sudi  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  diange 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betvreen  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubic  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC  All  submissions  should 
refer  to  File  No.  SR-GSCC-93-06  and 
should  be  submitted  by  August  16. 
1993. 

For  the  Cominission,  by  the  Division  of 
Mariwt  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarlaad, 
Deputy  Secntaiy. 

(FR  Doc.  93-17610  FUed  7-23-«3: 8:45  am] 
icootMie-eMi 


SMALL  BU8MIES8  ADMINISTRATION 


[Dederetfen  o( 


WtocofMin  (and  Contiguous  CoufrtiM 
In  MiMMMla);  Docteratlon  of  DISMtM* 


UMI 


',  a  BiHbw  does  ool  heve  ■  right  of 
wMhie  GSOC  bat  Ibe  Bcwtd  has  the 

to  Nwaw  te  dscUoa  of  tha  Board 
TMa  dkaattoa  woold  ba  oUaiaalad  ondar 
mil  rhanea  In  hrnt  nf  a  ainn  fntmal 


As  a  result  of  the  President's  major 
disaster  declaration  on  July  2. 1993, 1 
find  that  the  Counties  of  C^umet.  Claik, 
Columbia.  Duim,  Eau  Qaire,  Fond  Du 
Lac,  Green  Lake.  Jackson.  Marquette. 
Outagamie.  Portage,  Sauk.  Trempealeau, 
Waupaca.  Waushara.  Winnebago,  and 
Wood  in  the  State  of  Wisconsin 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  on  Jime  7. 1993  and 
continuing.  Applications  for  loans  for 
physical£im^e  may  be  filed  until  the 
close  of  business  on  September  1, 1993, 
and  for  loans  for  economic  injury  until 
the  dose  of  business  on  April  4. 1994. 
at  the  address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  One  Baltimore  Place.  Suite 
300.  Atlanta.  Georgia  30308;  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Counties  of 
Adams,  Barron,  Brown,  BufEalo, 
Qiippewa.  Dane.  Dodge,  Iowa,  Juneau. 
La  Crosse,  Manitowoc,  Marathon, 
Monroe,  Pepin,  Pierce,  Polk,  Richland. 
Shawano.  Soeboygan,  St.  Croix.  Taylor. 
Vernon,  and  Wellington  in  Wisconsin, 
and  Winona  County  in  Minnesota  may 
be  filed  until  the  spedfied  date  at  the 
above  location. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Demage: 

Homeowners     With     Credtt 

Available  Elsewhere 

8.000 

Avnilnhle  Fbiewtiere 

4.000 

Businesses  WMh  Credtt  Avail- 

able Elsewhere 

8.000 

Businesses  «id  Non-Prom  Or- 

ganlzaliona  Without  Credtt 

4.000 

Ottiers   (Inchxmg    Non-ProAt 

Ogar^lzallona)  WHh  Credtt 

AVSNBDW  cJSvWnvfw  •••••••••••• 

7.625 

For  Economic  kifufy: 

Buameaaea  and  Smal  Agricui- 

turri  CoopetBtivea  Wtthom 

Credtt  AvalaUe  Baewhete  . 

4.000 

The  number  assigned  to  this  disaster  for 
physical  damage  is  266006  and  for 
economic  injury  the  numbers  are 
792900  for  Wisconsin  and  793000  for 
Minnesota. 

(Catalog  of  Federal  Domestic  Assistance 
Propam  Nos.  59002  and  59008) 
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DitMl:  July  7, 1903. 

BanwdKalfk. 

Assistant  AdaUtUstmtor  for  Ksa$tar 
Assistaact. 

[FR  Doc  03-17680  Filed  7-23-93;  8:45  am] 


[AppHottit  No.  98000081] 

Padfie  MnanlM  Fund,  LP.; 
Application  to  Opwato  M  a  SfVMil 
Buslnaas  Invastmont  Company 
Ucani 


Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  S  107.4  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1093))  by 
Pacific  Mezzanine  Fund.  L.P.  (IW).  for 
a  license  to  operate  as  a  limited 
partnership  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C  661  et  seq.). 

The  initial  investors  in  the  Applicant, 
and  their  percent  of  ownership  are  as 
follows: 


Name  and  address 

Ownership 
(Percent) 

General  Partner  Pacific  Prtvata 
Ci«)Nal    Q.P.,    88    Kearny 
Street.  Suila  1850,  Sm  Frarv 
CiSOO,  CaHT.  94108  

1  0 

Umited   PartMTs:   BBU   Mez- 
zw*w  Fund  n,  88  Kearny 
Street.  SuMa  1850,  San  Fran- 
Cisco.  CM.  94108  

49.S 

Bernardo  Quintana  Isaac.  New 
Alias     Hokfings.     Ltd.,     8 
Church  Street.  Jersey,  Chan- 
net  IslMids 

15.0 

PMF  will  be  managed  by  Pacific 
Private  Capital  G.P.  The  General 
Partnen  of  Pacific  Private  Capital  G.P. 


are: 


Name  and  address 

Percent 
ownership 
and  man- 
ager 

Nathan  W.  BeU,  10  Camelfoid 
Court  Moiaga,  Calif.  94556  . 

David  C.  Woodward,  115  10th 
Avenue,  San  Francisco, 
CaW.  94118 

50 
50 

The  Applicant.  PMF.  a  California 
Limited  Paitnenhip  will  begin 
operations  with  $10,026,010  paid-in 
capital  and  paid-in  surplus.  PMF  will 
conduct  its  activities  primarily  in  the 
Western  States  but  will  consider 
investments  in  businesses  in  other  areas 
of  the  United  States. 


Matten  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
diaracter  of  the  propoaed  ownen  and 
management,  and  the  probability  of 
sucoMsfiil  operation  of  the  company 
tmder  their  management,  tnrlniting 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  pwson 
may,  not  later  than  30  dajrs  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  applicant  Any  such 
communication  should  be  addressed  to 
the  Associate  Administrator  for 
Investment.  Small  Business 
Administration.  409  Third  Street  SW., 
Washington.  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  San  Francisco.  California. 

(Catalog  of  Federal  Domestic  Assistant 
program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  July  19, 1993. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment 
[FR  Doc  93-17681  Filed  7-23-93;  8:45  am) 
BIUJNO  COOe  SOSS-01-ll 


DEPARTMENT  OF  STATE 

Buraau  of  Administration 
[Public  Notice  1834] 

Public  Information  Coliection 
Requirament  Submitted  to  0MB  for 
Reviaw 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
resubmitted  the  following  public 
information  collection  requirement  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  chapter  35. 

SUMMARY:  Sections  207  and  208  of  the 
Comprehensive  Anti-Apaitheid  Act  of 
1986  (CAAA)  (Pub.  L  99-440)  and  22 
CFR  parts  60-65,  require  certain  United 
States  nationals  operating  businesses  in 
South  Afiica  to  adhere  to  certain  fair 
labor  principles  and  register  with  the 
Depaitment  of  State.  Section  207(b)  of 
the  CAAA  provides  that  no  United 
States  Government  department  or 
agency  may  intercede  with  any  foreign 
government  of  foreign  national 
regarding  the  export  mariceting  activities 
of  any  United  States  national  employing 
more  than  25  persons  in  South  Africa 
that  is  not  implementing  the  fair  labor 
principles  specified  in  CAAA.  The  form 
submitted  for  review  enables  United 


States  nationals  to  meet  the  registration 
requirements  of  the  CAAA  and 
implementing  regulations.  The 
following  summarises  the  information 
collection  proposal  sulxnitted  to  OMB: 
TVpe  of  request:  Reinstatement 
Onginating  ofpce:  Bureau  of  African 

Affsirs. 
Title  (tf  information  collection:  South 

Afiica  and  Fair  Labor  Standards 

Application  for  R^istration. 
Form  M>.  DSP-9S. 
Frequency:  On  oocadcm. 
Respondents:  U.S.  individuals  and  firms 

operating  in  South  Africa. 
Estmfiated  number  of  representatives: 

20. 
Average  hours  per  response:  1  hour. 
Total  estimated  burden  hours:  220. 

Existing  rule  containing  this 
collection  of  information  was  codified 
in  22  CFR  parU  60-65. 
AOOmONAL  MFOraUTKM  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
bom  Gail ).  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Steven  H.  Semenuk 
(202)  395-7340. 

Dated:  July  13. 1993. 
Patrick  F.  Kennedy. 

Assistant  Secretary  for  Administration. 
(FR  Doc  93-17614  Filed  7-23-93;  8:45  sm) 


DEPARTMENT  OF  TRANSPORTATION 
Offics  of  ths  Socrstary 

Wrangisr  Aviation,  Inc. 

agency:  Office  of  the  Secretary, 
Depaitment  of  Transportation. 
ACTION:  Order  to  show  cause  in  the 
matter  of  the  cancellation  of  the 
operating  authority  issued  to  Wrangler 
Aviation.  Inc.  for  nilure  to  meet  the 
dtizensfaJp  requirement  of  section 
101(16)  of  the  Federal  Aviation  Act. 
Docket  49038.  Order  93-7-26. 

SUMMARY:  The  Department  tentatively 
finds  pursuant  to  section  401(r)  of  the 
Federal  Aviation  Act.  that  Wrangler 
Aviation.  Inc.  fails  to  meet  the  U.S. 
citizenship  requirements  of  section 
101(16)  of  the  Act.  We  tentatively 
propose  to  cancel  Wrangler's  authority 
unless  it  restructures  itself  to  meet  those 
requirements  within  120  days  from  the 
date  of  an  order  finalizing  our  tentative 
findings  and  conclusions  set  forth 
herein. 

DATES:  Objections  are  due  August  16. 
1993.  Answere  to  objections  are  due 
August  31, 1993. 

ADDRESSES:  All  documents  in  this 
proceeding,  with  appropriate  filing 
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oopkt.  ihould  be  filed  in  DocUt  49038. 
eddraoed  to  the  OST  Docket  Section, 
Documentary  Sanrioes  DIvldon,  U.S. 
Depeitraent  of  Ttauportatian.  400 
Seventh  Street.  SW..  room  4107, 
Washington.  DC  20S90. 
FOR  RKIMBI  MPOMMillON  OONTACT: 
Carol  Saricely.  Air  Carrier  Fttneae 
Diviaion,  room  6401.  US.  Department  of 
Transportation.  400  Sevandi  Street. 
SW..  Washii^tnn.  D^  20600. 
Telephone  (202)  366-9721. 

Datsd:  July  20, 1M3. 
Patrick  V.MoTfef 

Acting  AuutaMStentmy  for  FtUeftmd 
IntermabooaiAffabt. 
(FR  Doc  93-17619  Piled  7-23-93: 8:45  sml 


CoMi  Guard 
[COO  •3-0481 

Chemlcel  TrwMpoftstton  Atfvlaory 
CemwiWHe  (CTAC)  and  CTAC 
SuDcomHmlee  on  the  Revtoton  of  tne 
ReQutallona  for  Boryeo  Cw^finB  Bulk 
Liquid  Hwrdoue  Meterlele  Cargoee 

AOBICY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  meetings. 

tUMMART.  A.  The  Chemical 
Transportation  Advisory  Committee 
will  hold  a  meeting  on  Thundey. 
August  26. 1003  in  room  2415.  U.S. 
Coast  Guard  Headquarters,  2100  2nd 
Street  SW..  Washington.  DC  20593.  The 
meeting  is  scheduled  to  begin  at  8  a.m. 
and  end  at  12  Noon. 

B.  The  Subcommittee  on  the  Revision 
of  the  Regulations  for  Barges  Carrying 
Bulk  Liquid  Hazardous  Materials 
Cargoes,  title  46  Code  of  Federal 
Regalations  (CFR)  part  151.  of  the 
Chemical  Trai>spoitation  Advisory 
Committee  will  meet  on  Wednesday. 
August  25. 1903  in  room  1103  at  9:30 
a.m.  at  Coast  Guard  Head<^iarters.  2100 
2nd  Street  SW..  Washington.  DC  20593. 
FOR  FURTHBI MPORMAINM  CONTACT: 
Commander  K.  J.  Eldridge  or  Mr.  P.  K. 
Thompeon.  U.S.  Coest  Guerd 
Heedquerters  (G-MTH-1),  2100  Second 
Street  SW.,  Wellington.  DC  20593, 
(202)  267-1217. 
SUPPICMENTART  MFORHATION:  The 

agenda  of  the  Committee  meeting  will 
be  as  follows: 

1.  Opening  remarks. 

Chairman's  remarks  and  general 
interest  topics. 

3.  Introottction  of  new  Chairman  and 
swearing-in  of  new  members. 

4.  New  dieirmsB's  rraaerka. 

5.  Pieeeatatkai(tf  awards. 

6.  Issue  brieb:  Tank  Filliag  Limits, 
update  m  SIGTTO  GuideUnes: 


Applicability  of  OPA-90  to  C2iemical 
Tankahips;  Fire  fighting  foam. 

7.  Subcommittee  reports:  46  CFR  Part 
151  revision;  final  report. 

8.  New  tadcs  and  initiatives:  Benzene 
and  odier  chemicals;  Fire  fig^iting 
capabilities  of  marine  bdlities; 
Chemical  Compatibility  Table. 

9.  International  activities  update. 

10.  Other  business:  The  Htunan  Factor 
in  Chemical  Tanker  Safety;  The  Coest 
Guard's  "Model  Company". 

Attendance  at  the  above  meetings  is 
open  to  the  public.  Members  of  the 
public  may  present  oral  statements  at 
the  meetings.  I^ersons  wishing  to 
present  oral  statements  should  notify 
the  Executive  Director  of  CTAC  no  later 
than  the  day  before  the  meetings.  Any 
member  of  the  public  may  preemt  a 
written  statement  to  the  CiMnmittee  at 
any  time. 

Persons  planning  to  attend  the 
Committee  meeting  should  note  that  the 
meeting  will  open  at  an  eerlier  hour,  8 
a.m.,  than  it  has  in  the  pest 

Dated:  )uly  13, 1993. 
)oMph  |.  Angrio, 

Acting  Chief,  Office  of  Marine  Safety.  Security 
and  Enirironmental  Protection. 
[FR  Doc  93-17720  Hied  7-23-93;  8:45  ami 
SaXWO  COOK  4»t»-M-H 


Federal  Aviation  Adralnlahatton 

Approval  of  Nolaa  CompaUbMlty 
Program  Detroit  Metropolitan  Wayrw 
County  Airport,  Detroit,  MicMgan 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Wajme  County, 
Midiigan.  under  the  provisions  of  Title 
I  of  the  Aviation  Safety  and  Noise . 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1960).  On  December  16, 1992, 
the  FAA  determined  thet  the  noise 
exposure  maps  submitted  by  Wayne 
Country  under  pert  150  wrere  in 
compliance  wim  applicable 
requirements.  On  April  30, 1993.  the 
AMistant  Administrator  for  Airports 
ap{»oved  the  Detroit  Metropolitan 
Wayne  County  Airport  noise 
compatibility  program. 

A  total  of  niteen  (15)  meesuros  were 
included  in  the  Wayne  County 
ref»mmended  program.  Of  the  fifteen 
(15)  meesures.  six  (6)  are  listed  as 


"Noise  Abatement  Plan  Measures,'* 
three  (3)  are  listed  as  "Program 
Management  Measures,"  and  six  (6)  are 
listed  as  "Land  Use  Management  Plan." 
The  FAA  has  approved  fourteen  (14)  of 
the  fifteen  (IS)  measures. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Detroit 
Metropolitan  Wayne  County  Airport 
noise  compatibility  program  is  April  30, 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office.  Willow  Run  Airport,  East,  8820 
Beck  Road.  Belleville,  Micl^gan  48111, 
313-487-7280.  Documents  reflecting 
this  FAA  ection  may  be  reviewred  at  this 
same  locati(m. 

SUPPLEMBfTARY  MFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Detroit 
Metropolitan  Wayne  County  Airport, 
effective  April  30. 1993. 

Under  section  104(a)  of  the  Avietion 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  refarred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  aiiport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  afiacted  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  competibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program  ,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or   - 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  competibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measxires  are  reasonably 
consistent  with  achieving  the  goels  oif 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
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commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efBcient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  imder  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Detroit  Airports 
District  Office  in  Belleville,  Michigan. 

Wayne  Coimty  submitted  to  the  FAA 
on  December  14. 1992,  noise  exposure 
maps,  descriptions,  and  other 
documentation.  This  dociunentation 
was  produced  during  the  Airport  Noise 
Compatibility  Planning  (part  150)  Study 
at  Detroit  Metropolitan  Wayne  County 
Airport  from  1986  through  1992.  Detroit 
Metropolitan  Wayne  County  Airport 
noise  exposure  maps  were  determined 
by  the  FAA  to  be  in  compliance  with 
applicable  requirements  on  December 
16. 1992.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  December  29. 1992. 

The  Detroit  Metropolitan  Wayne 
County  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  1997.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  December  16, 1992,  and  was 
required  by  a  provision  of  the  Act  to 


approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180^y  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  proposed  by 
the  airport  sponsor  contained  fifteen 
(15)  measxires  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  Fourteen  (14)  of 
the  fifteen  (15)  measures  were  approved 
by  the  Assistant  Administrator  for 
Airports  effective  April  30, 1993. 

Six  (6)  of  the  fifteen  (15)  measures 
submitted  are  listed  as  "Noise 
Abatement  Plan  Measures."  Five  (5)  of 
these  six  (6)  measures  were  approved 
which  deal  wi|th  preferential  runway 
use,  equitable  dispersal  of  departure 
flight  tracks,  establishment  of  ground 
run-up  procedures,  additional  study  of 
extending  Runway  3C  and  constructing 
a  hush  house,  and  construction  of  earth 
berms.  The  one  measure  that  was  not 
approved  was  the  proposed  restrictions 
on  flight  training.  Three  (3)  of  the  fifteen 
(15)  measures  submitted  are  listed  as 
"Program  Management  Measures" 
which  were  all  approved.  These  three 
(3)  measures  include  installation  of  a 
permanent  noise  monitoring  system, 
establishment  of  a  noise  complaint 
office,  and  preparation  of  updated  noise 
exposure  maps.  Six  (6)  of  the  fifteen  (15) 
measures  submitted  are  listed  as  "Land 
Use  Management  Plan"  which  were  all 
approved.  These  six  (6)  measures 
include  sound  insulation  of  schools; 
acquisition,  sound  insulation,  purchase 
assurances,  and  avigation  easements  of 
residential  property;  encourage  the  local 
jurisdictions  to  implement  building 
codes,  compatible  use  zoning,  noise 
overlay  districts,  subdivision 
regulations,  and  real  property  noise 
notices;  and  preparation  of  a  land  use 
implementation  and  development  plan. 
These  fifteen  (15)  determinations  are  set 
forth  in  detail  in  a  Record  of  Approval 
endorsed  by  the  Assistant  Administrator 
for  Airports  on  April  30, 1993.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  documents 
which  comprised  the  submittal  to  the 
FAA,  are  available  for  review  at  the 
following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  room 

617,  Washington,  DC  20591. 
Federal  Aviation  Administration,  Great 

Lakes  Region,  2300  East  Devon 

Avenue,  room  261.  Des  Plaines. 

Illinois  60018. 


Federal  Aviation  Administration. 
Detroit  Airports  District  Office. 
Willow  Run  Airport,  East.  8820  Beck 
Road,  Belleville.  Michigan  48111. 

Wayne  Coimty  Department  of  Public 
Services,  Division  of  Airports,  Detroit 
Metropolitan  Wayne  Coimty  Airport, 
L.C  Smith  Terminal,  Mezzanine, 
Detroit,  Michigan  48242. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  RIRTHER  MTORMATION 

COffTACT. 


Issued  in  Bellevine,  Michigan,  June  28, 
1993. 


iCNitx. 

Manager,  Detroit  Airports  District  Office. 
Great  LoJces  Region. 

IFR  Doc  93-17739  Filed  7-23-93;  8:45  am] 
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Noiaa  Expoaura  Map  Notice,  Capital 
City  Airport.  Laitalng.  Michigan 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Noise. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Capital  Region 
Airport  Authority  for  Capital  Qty 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  June  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Detroit  Airports  District  Office,  DET 
ADO-650.5,  Willow  Run  Airport,  East. 
8820  Beck  Road,  Belleville,  Michigan 
48111,  (313)  487-7280. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Capital  Qty  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective  June 
29, 1993. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
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in  consultation  with  intarsited  and 
afhcted  paitiaa  In  dia  local  community, 
govwnnMot  agmciaa,  and  panoot  using 
tba  airpott. 

An  ail  poll  opantor  who  has 
suDndtlod  noisa  aa^wauw  ataps  that  are 
found  by  tho  FAA  to  ba  in  oontpliance 
with  tha  raqoirsBBants  of  Faderal 
Aviation  Rasuktiaos  (PAR)  port  150, 
promulgatea  pursuant  to  HUe  I  of  the 
Act.  may  submit  a  noisa  compatibility 
program  far  FAA  approval  which  sets 
forth  tha  maasurss  ma  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-OHnpatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  tha  Capital 
Region  Airport  Authority  far  Capital 
Qty  Airport  The  specific  maps  under 
consideration  are  the  noise  exposure 
maps:  Figure  12-1,  "1980  Contours 
With  Existing  Off-Airport  Land  Usa." 
and  Figure  12-2.  "1996  Contours  With 
Existing  Off-Airport  Land  Use."  on 
pages  12-6  and  12-10,  respectively,  of 
the  submission.  The  FAA  has 
determined  that  these  maps  for  Capital 
City  Airport  are  in  compliance  witn 
applicable  requirements.  This 
determination  is  affective  on  June  29, 
1993.  The  FAA's  determination  on  an 
aiiport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  ISO.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  protfam  or  to  fund  the 
inipIemeBtittion  <u  that  program. 

U  questicms  arise  concerning  the 
predae  relationship  of  specific 
properties  to  noise  exp<»ure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  wav  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  tha  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  rar  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  197  of  the  Act. 
These  functions  are  inaeparabia  from 
tho  uhimata  land  use  contral  and 
planning  reaponsibilitiea  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
ISO  or  through  the  FAA's  review  of 
noise  exposure  maps.  Theieibre,  the 
responsibilitv  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  suiiMa  reata  axclusivriy  with  the 


airport  operator  which  submitted  those 
m^s,  or  with  those  pubUc  sflandes  and 
planning  agendea  with  whidi 
consultation  is  required  under  Section 
103  of  the  Act  The  FAA  has  relied  on 
the  certification  by  the  airport  oftxakta, 
under  $  1S0.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  &eat 

Lakea  Region,  Airports  Division 

Office,  2300  East  Devon  Avenue. 

room  269,  Des  Plaines,  Illinois  60018. 
Federal  Aviation  Administration. 

Detroit  Airports  District  Office. 

Willow  Run  Airport  East  8620  Beck 

Road,  Belleville,  Michigan  46111. 
Capital  Region  Airport  Authority. 

Capital  City  Airport,  Lansing. 

Michigan  48906. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  RmTHEn  MFORMATKM 
CONTACT. 

Issued  in  Belleville,  Mchigan,  on  June  29, 
1993. 

DeanCNitz, 

li^anager,  Detroit  AirpoiU  District  O/pce, 
Great  Lakes  Region. 

[FR  Doc.  93-17738  Wed  7-23-93;  8:45  «m] 
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Approval  of  NoiM  CompstibUlty 
ProQmni!  CMmqo  Midway  Airport! 
CMmqo,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice.  ' 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Qty  of 
Chicago  under  the  provisions  of  Htle  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1960).  On  March  22, 1991,  the 
FAA  determined  that  the  noiae  exposure 
maps  submitted  by  the  Qty  of  Chicago 
imder  part  150  were  in  compliance  with 
applicable  requirements.  However, 
upon  request  of  the  FAA,  the  1995 
Forecast  Noise  Exposure  Map  was 
updated  to  indude  the  commissicHiing 
of  general  aviation  runway  14/32  (now 
called  Runway  13R/31L)  and  the 
construction  of  a  345  foot  extension  to 
Runway  22L.  This  revised  noise 


exposure  map  was  accepted  by  the  FAA 
on  Deoember  16. 1992.  On  June  3. 1993. 
the  Assistant  Administrator  ba  Airports 
approved  the  Chicago  Midway  Airport 
noise  compatibility  program  along  with 
the  revised  Noise  Exposure  Map. 

A  total  of  sixte«i  (16)  measurea  %*era 
induded  in  Chicago  Midway  Airport's 
recommended  program.  Of  these,  seven 
sre  listed  as  Noise  Abatement  Plan 
Measures,  four  were  Land  Use 
Management  Measures,  and  five  are 
listed  M  Program  Manc^ement 
Measures.  The  FAA  has  approved 
fifteen  (15)  of  these  measiues  in  their 
entirety.  One  measure  was  approved  in 
part,  and  certain  measures  had  some 
minor  provisiras  included  %vith  their 
approval. 

EFFECTIVE  DATE:  The  efiiactive  date  of  the 
FAA's  approval  of  Chicago  Midway 
Airport's  noise  compatibility  program  is 
June  3,  1993. 

FOR  FURTNEft  MFORMATION  CONTACR 

Jerry  R.  Moik,  Federal  Aviaticn 
Administration,  Great  Lakes  Region. 
Chicago  Airports  Distrid  Office,  QQ- 
ADO-630.5.  2300  East  Devon  Avenue. 
Des  Plaines.  Illinois  60016.  (312)  694- 
7522.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  MFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  approval  to  the  noise 
compatibility  program  for  Chicago 
Midway  Airport,  effsdive  June  3, 1993. 
Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Ad  of  1979 
(hereinafter  referred  to  as  "the  Ad"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  aiiport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 

!)revention  of  additional  noncompatible 
and  uses  within  the  area  covoed  by  the 
noise  exposure  maps.  The  Ad  requires 
such  programs  to  bis  developed  in 
consiiltation  with  interested  and 
affieded  parties  induding  local 
commimities,  government  agendes, 
airport  usen,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  acccvdance  %vith 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  resped  to  which 
measures  should  be  recommended  for 
adion.  The  FAA's  approval  or 
disapproval  of  FAR  part  ISO  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
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part  150  and  the  Act,  and  is  lunited  to 
the  following  deteiminatioos: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  PAR  part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  adiieving  the  soah  of 
reducing  existing  noncompatiDle  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatibl«  land  uses; 

c.  Program  measures  would  not  cieate 
an  imdue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronauticai  use*, 
violate  the  terms  oi  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Govenunent: 
and 

d.  Program  measoiea  ralatiiig  to  the 
use  of  flight  procedures  can  be 
implemented  %dthin  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affBctlng  the  eCBdent 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  advOTsely  afiiacting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  nois* 
compatibility  program  are  deiineatsd  in 
FAR  part  150.  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implemantiBg 
action.  A  request  far  Federal  acticm  or 
approval  to  implement  speciSc  noise 
compatibility  measures  may  be 
required,  and  an  FAA  dedsion  on  the 
request  may  require  an  enviranaBental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  tor  grant-in-aid  ftmding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plaines,  IQinois. 

The  Qty  of  Chicago  submitted  to  the 
FAA  on  December  4, 1990,  iraise 
exposure  maps,  descriptions  and  other 
documentation.  This  documentation 
was  produced  during  the  Airport  Noise 
Compatibility  Planning  (part  150)  Study 
at  Chicago  Midway  Alport  from 
September  1, 1988,  throu^  December 
16, 1992.  The  Chicago  Midway  Airport 
noise  exposure  maps  were  determined 
by  the  FAA  to  be  in  compliance  with 
applicable  requirements  or.  March  22, 
1991.  However,  upon  request  of  the 
FAA,  the  1995  Noise  Exposure  Forecast 
Map  was  updated  to  include  the 


commissioning  of  General  Aviation 
Runway  14/32  (now  called  Runway 
ISR/aiL)  and  the  ccnstruction  of  a  345 
foot  extension  to  Runway  22L.  TTiis 
revised  noise  exposure  map  was 
accepted  by  the  FAA  cm  December  16, 
1992.  Notice  of  this  action  was 
published  in  the  Fadaral  S^gistar  on 
December  29, 1992. 

The  Chicago  Midway  Airport  study 
contains  a  propond  noise  compatibility 
program  comprised  of  actions  designed 
tor  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2003.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  oUhe  Act 
The  FAA  began  its  review  of  the 
program  on  December  16. 1992,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
Mrithin  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  program  proposed  by  the  Qty  of 
Chicago  contained  sixtemi  (16)  measures 
for  noise  mitigation  on  and  off  Chicago 
Midway  Airport.  The  FAA  completed 
its  review  and  detennined  the 
procedural  and  sulntantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied,  and  the  FAA 
has  accepted  the  revised  five-year  noise 
exposure  map.  The  overall  program, 
therefore,  was  approved  by  the  Assistant 
Administrator  for  Airports  effective  June 
3.1993. 

Of  the  sixteen  measures  originally 
submitted,  seven  were  Usted  as  Noise 
Abatement  Plan  Measures  and  all  of 
these  measiues  were  approved:  (#1) 
Prefinvntial  Runway  Use  at  Night;  (#2) 
Preferential  Departure  Flight  Tracks  at 
Night:  («3)  Installation  of  a  Hush  House; 
(#4)  Restrictions  on  Ground  Run-Up 
Locations:  (#5)  Installation  of  Noise/ 
Blast  Walls;  («14)  Continuation  of 
Voluntary  Cttrfew  (approved  as  a 
voluntary  measure  only);  and  (#16) 
Coordination  with  Airport  Users  to 
Encourage  Voluntary  Conversion  to 
Stage  3  Aircraft  (approved  as  voixmtary 
meesure  only).  Three  of  the  four  Land 
Use  Management  Measures  were 
approved  in  their  entirety:  («9) 
Compatible  Land  Use  Zoning;  (#10) 
Building  Code  Modification;  and  (ill) 
School  Sound  Insulation  Program  (prior 
to  FAA  funding,  a  detailed  architectiual 
and  acoustical  survey  and  onsite  noise 
monitoring  will  be  required  at  each 
fecility);  while  one  measure  was 
approved  in  part  (#12)  Continuation  of 
Voluntaxy  Acquisition  Program 


(Properties  that  are  undeveloped  or 
commercially  develc^ied  are  compatible 
uses  and  thus  are  not  eligible  iat 
acquisition  under  part  150,  thoi^  they 
may  be  purchased  for  other  airport 
piirposes  utili2ing  AIP  funds.  All  five  of 
the  Program  Managmnent  Measures 
were  approved:  («6)  Permanent  Noise 
Monitoring:  («7)  Noise  Complaint 
System;  (#8)  Community  Participation 
Program:  (#13)  Prepare  Update  Noise 
Exposure  Maps;  and  (#15)  Develc^ 
Statement  of  Noise  Statement 
Philosophy. 

The  Record  of  Approval,  as  wall  as 
other  evaluation  materials  and 
documents  which  comprised  the 
submittal  to  FAA  are  available  for 
review  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.,  room 
615,  Washington.  DC  29591 
Federal  Aviation  Administration,  Croat 
Lakes  Region,  2300  East  Devon 
Avenue,  room  261,  Des  Plaines, 
Illinois  60018 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office.  Great 
Lakes  Region.  2300  East  Devon 
Avenue,  room  260.  Des  Plaines. 
Illinois  60018 
Division  of  Aeronautics.  Illinois 
Department  of  Tivnspoitatian.  Capital 
Airport.  Springfield.  Illinois  62706 
Department  of  Aviation.  Qty  of  Oiicago, 
20  North  Clark  Street,  suite  300 
Chicago.  Illinois  60602 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  MPORMATKM 
CONTACT. 

Istuad  in  Det  Plaines.  Dlinois.  Juae  3a 
1993. 

Louis  ILYatas 

ManagBT.  Chicago  Airportt  District  Office 
Great  Lakes  Region. 

IFR  Doc.  93-17740  Filed  7-23-93;  8:45  am) 
anoMo  cooc  ttis-is-n 

[Summary  Holloa  Na  K-«3-«q 

Petitions  for  ExMnpUon;  Summary  of 
Petition*  Rocolvvd;  Otepo«ttions  of 
Petitions  IsMMd 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SIMMARY:  Pursuant  to  FAA's  rulemaking 
provisi<ms  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemptions  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  rdief  from  specified 
requirements  of  the  Federal  Aviation 
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Regulations  (14  CFR  chapter  I). 
di^Msitions  of  oartain  petitions 
praviously  received,  and  corrections. 
TIm  purpoae  of  this  notice  is  to  improve 
the  public's  awrareness  of,  and 
paitidpatimi  in.  this  aspect  of  FAA's 
regulatory  activities.  Neithm  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intoided  to  albct  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  beforo  August  16. 1903. 
AOORESSCS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. .  800 

Independence  Avenue  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  me  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  nmiMEfl  MFOnUATION  COHTACT: 
Mr.  Frederick  M  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

Tois  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  ia  Washington,  DC  on  )uly  16, 
1M3. 

DauUP.BjrnM. 
Assistaia  dmfCouiuel  for  Regulations. 

Docket  No:  26152 

Petitioner  Sierra  Academy  of 
Aeronautics  

Sections  of  the  FAB  Affected:  14  CFR 
141  Appendix  F.  (C)(III)(a) 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5245A  to  allow  Sierra 
Academy  of  Aarosautics  to  develop, 
as  an  option,  a  commercial  pilot 
helicopter  training  program,  using 
helio^ers  exclusively,  with  100 
hours  of  dual  instruction  and  50 
hours  of  related  solo  training,  with  no 
other  changes  to  the  regulations. 

Docket  No.:  nZiZ 

Petitioner:  Mr.  John  Fleurent 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  serve  as  a  pilot  in  part 
121  air  carrier  operations  after  his 
60th  birthday. 


UMI 


Docket  No:  27327 

Petitioner:  Midway  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
135.143 

Description  of  Relief  Sought:  To  allow 
Midway  Aviation  to  continue  to 
operate  using  the  Mode  C  transponder 
rather  than  installing  the  Model  S 
transponder. 

DiqKMitions  of  Petitioaa 

DOciet  No;  22690 
Petitioner:  Boeing  Commercial 

Airplanes  

Sections  of  the  FAR  Affected:  14  CFR 

61.57  (c)  and  (d) 
Description  of  Relief  Sou^t:  To  permit 
Boeing  and  pilots  employed  as 
aircrews  for  Boeing  to  meet  the 
recency  of  experience  requirements  of 
61.57  (c)  and  (d)  for  all  types  of 
Boeing  aircraft  by  meeting  the 
requirement  for  takeoff  and  landing 
recency  experience  in  any  type  of 
Boeing  airplane  of  in  Level  B,  C.  or  D 
simulatore,  subject  to  certain 
conditions  and  limitations.  Grant,  July 
1. 1993,  Exemption  No.  4779D 
DocJcer  No.  23921 

Petitioner:  Flight  Safety  International 
Sections  of  the  FAR  Affected:  14  CFR 
61.55  (b)  (2):  61.56  (b)  (1):  61.57  (c) 
and  (d);  61.58  (c)  (1)  and  (d):  61.63  (c) 
(2),  (d)  (2)  and  (3):  61.67  (d)(2);  61.157 
.      (d)(1)  and  (2)  (e)(1)  and  (2):  and 
Appendix  A  of  part  61. 
Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
531 7A  to  permit  Flight  Safety 
International  to  employ  flight 
simulator  instructora  who  do  not  hold 
an  FAA  flight  instructor  certificate. 
Grant.  July  8, 1993.  Exemption  No. 
5317B 
Docket  No:  25974 

Petitioner:  Air  Transport  Association 
Sections  of  the  FAR  Affected:  14  CFR 

91.203  and  47.49 
Description  of  Relief  Sou^t/ 
Disposition:  To  extend  Exemption  No. 
5318B  to  allow  air  carrien  who  are 
membflvs  of  the  Air  Transport 
Association  to  temporarily  operate 
their  U.S.-registered  aircraft  following 
incidental  loss  or  mutilation  of  the 
certificate  of  air  worthiness  or 
registration,  or  both.  Grant.  July  7, 
1993.  Exemption  No.  5318C 
Docket  No:  27213 

Petitioner  Flight  Services  Group.  Inc. 
SecUons  of  the  FAR  Affected:  14  CFR 
135.165(a)  (1)  and  (6);  135.165(B)  (6) 
and  (7) 
Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Flight  Services 
(koup  to  operate  its  turbojet  aircraft 
in  extended  over  water  operations 
equipped  «vith  one  high  frequency 


communications  system  (HF).  Grant. 
July  9. 1993.  Exemption  No.  5674 

Z^bcJcet  No.:  27222 

Fetjtjoner:  Executive  Flightways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)  (6)  and  (7)       ' 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Executive 
Flightways.  Inc.  to  operate  turbine- 
powered  aircraft  equipped  with  one 
high  frequency  communication 
system  (HF).  Grant.  July  9, 1993, 
Exemption  No.  5675 

DocJcet  No.:  27265 

Petitioner  Mr.  Robert  L.  Vogel,  Jr.   . 

Sections  of  the  FAR  Affected:  14  CFR 
45.29 

Description  of  Relief  Sought/Dispositon: 
To  allow  Volusia  County  Department 
of  Public  Safety  aircraft  to  display  3- 
inch  registration  numbers.  Denial, 
July  13, 1993.  Exemption  No.  5677 

|FR  Doc.  93-17726  Filed  7-23-93;  8:45  am) 
MUJNG  COOS  4eiS-1S-H 

Exacutlva  CommittM  of  tha  Aviation 
Rulemaking  Adviaory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
executive  committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
August  11. 1993.  at  9  a.m.  Arrange  for 
oral  presentations  by  August  4, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America.  1301  Pennsylvania  Avenue 
NW.,  11th  floor,  Washington.  DC. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Miss 
Jean  Casciano.  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 
telephone  (202)  267-9683;  fax  number 
(202)  267  5075. 

SUPPLEMENTARY  MF0RMAT10N:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  executive 
committee  to  be  held  on  August  11, 
1993,  at  the  Air  Transport  Association 
of  America.  1301  Pennsylvania  Avenue 
.  NW..  Washington.  DC.  The  agenda  will 
include:. 

•  An  update  on  the  status  of  changes 
to  the  Federal  Advisory  Committee  Act 
(FACA). 

•  A  briefing  on  Federal  Aviation 
Administration/Joint  Airworthiness 
Authorities  harmonization. 


•  Discussion  and  approval  of  the 
proposed  working  group  praceduras. 

•  Folkiw-up  on  open  action  items. 

•  Statiis  reports  on  issues. 

•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  August  4. 1993,  to 
present  on\  statements  at  the  meeting. 
The  public  may  preeent  written 
statements  to  the  executive  committee  at 
any  time  by  providing  20  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  beibre  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHEII MFORMATION 
CONTACT. 

Issued  in  Washingtoa,  DC,  on  July  19, 
1993. 

Oiris  A.  Ouittie. 

Executive  Director  Aviation  Rakmaking 
Advisory  CoatmiUee. 

IFR  Doc  93-17729  Filed  7-23-93;  9:45  ami 
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Aviation  RuimwUng  Adyftoiy 
Commlttaa  MaaMng  on  GwMnri 
Aviation  Operations  Issuaa;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
August  17, 1993.  at  10  a.m. 
A00NES8ES:  The  meeUng  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue  SW..  Washingtcn.  DC.  in  room 
302. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ron  Myres.  Assistant  Executive  Director 
for  General  Aviation  Op««tions.  Flight 
Standards  Service  (AFS-850),  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  H),  notice  is  hereby 
given  of  a  meeting  of  the  AvieUon 
Rulemaking  Advisory  Committee  to 
discuss  general  aviaticm  opwations 
issues  to  be  held  on  August  17, 1993.  at 
10  a.m..  at  the  FAA  He^k|uarters,  800 


Independence  Avenue  SW., 
Washington,  DC.  in  room  302.  The 
agenda  for  this  meeting  will  include 
progress  reports  from  tfie  IFR  Fuel 
Reserve  and  Operations  Over  the  Hi^ 
Seas  Working  Groups.  In  addition,  the 
group  will  discuss  whether  it  would  like 
to  accept  a  new  task  assignment  (to 
review  pert  103  of  the  Federal  Aviation 
Regulations  and  make  a 
recommendation  to  the  FAA  concerning 
whether  new  or  revised  standards  are 
appropriate). 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  stateni«iU  to  the 
conunittee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  vrell  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORHATKM 
CONTACT. 

Because  of  increased  security  in 
Federal  buildings,  members  of  the 
public  who  wish  to  attend  era  advised 
to  arrive  in  sufficient  time  to  be  cleared 
through  building  security. 

Issued  in  Washington,  DC.  on  )uiy  20, 
1993. 

Ron  Myres. 

Assistant  Executive  Director  for  General 

Aviation  Operations,  Aviation  Rukmaking 

Advisory  Comauttee. 

(PR  Doc  93-17729  Filed  7-23-93;  8:45  ami 
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Aviation  Ridematdng  Advisory 
Committee  Meeting  on  Tiansport 
Airplane  and  Engine  Issues;  Meethig 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
August  V3, 1993  at  B  a.m.  Arrange  for 
oral  presentations  by  August  11, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Boeing  Compeny,  1016  Building.  535 
Garden  Avenue  North,  Conference 
Room  12C4.  first  floor.  Renton. 
Washington. 

FOR  FURTHER  MRMMATKM  CONTACT. 
Ms.  Kathy  Ball,  Aircraft  Certification 
Service  (AIR-1).  800  Independence 


Avenue,  SW.,  Washhigton.  DC  20S91. 
telephcme  (202)  287-8235. 
SUPPLEMENTARY  MFORHATKM:  Pursuant 
to  section  10(aH2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463;  5  U.S.C  App.  n),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
August  18. 1993,  at  Boeing  Company, 
1016  Building,  535  Garden  Avenue 
North,  Conference  Room  12C4.  first 
floor,  Renton,  Washington.  The  agenda 
for  the  meetiiig  will  include: 

•  Opening  Remwks. 

•  Review  of  Action  Items. 

•  Reports  of  working  groups. 

•  Discussion  of  harmonization  afid 
working  group  schedulttB. 

•  Status  of  harmonization  activities 
and  organization  of  working  groups. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  August  11, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  eddition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Wasliington,  DC.  oa  July  XS. 
1993. 

Williaa  |.  SoiUvMs. 

Assistant  Executive  Director  for  Transport 
Airplane  and  Engine  issues,  Aviatioa 
Rulemaking  Advisory  Committee. 
IFR  Doc  93-17730  FUad  7-23-93;  t:4S  anl 


Fedefal  Aviation  Admlnlatrallon/ 
General  Aviation  Community  Forum 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration  and 
general  aviation  community  to  discuss 
issues  of  concern  to  the  general  aviation 
community. 

TME  AND  DATE: 

Date:  September  8-10, 1993, 
beginning  et  8:00  a.m. 

Place:  Airport  Embassy  Suites.  7640 
NW.  Tifiany  Springs  Boulevard,  Kansas 
City.  Missouri  641S3. 
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PON  PURTMBI  ■ronHATIOM  CONTACT: 
Mr.  }6lm  Colomy.  Manager,  Standards 
Office,  ACE-110. 601  East  12th  Street, 
Kansas  Qty,  Missouri  64106. 
SUPPLEMENTARY  MPORMATION:  The 
agenda  for  the  meeting  will  include:. 

•  Opening  Remarics 

•  Review  of  Issues 

•  Woridng  Groups    . 

•  Rep<stOut 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  for  the  forum  to 
consider  at  any  time  by  providing  them 
to  the  Manager.  Standards  Office.  ACE- 
110,  at  the  above  address  or  by  bringing 
them  to  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  "POR  RiRTHER 
MPORMATION  CONTACT' 

Issued  in  Kansas  Qty.  Missoiiri  on  July  13, 
1993.  I 

John  R.  Celoeqr.  ' 

Manager,  Standards  Offia. 
IFR  Doc  93-17742  Filed  7-23-93:  8:45  am] 
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Intent  to  Rule  on  Appitcatlon  To 
bnpoee  and  Uee  the  Revenue  From  a 
Paaeenger  Fedlity  Cttarge  (PFC)  at 
Ctiico  Municipal  Airport,  Chico,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  imf>ose  and  use  the 
revenue  from  a  PFC  at  Chico  Municipal 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

dates:  Comments  must  be  received  on 
or  before  August  25. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 
Federal  Aviation  Administration, 

Airports  Division.  P.O.  Box  92007. 

Worldway  Postal  Center.  Los  Angeles, 

CA  90009, 
or 
San  Francisco  Airports  District  Office. 

831  Mitten  Road,  room  210. 

Burlingame.  CA  94010-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  J. 


Lando,  Qty  Manager  of  the  dty  of  C3iico 
at  the  following  address:  City  of  Chico. 
P.O.  B<«  3420,  Chico.  CA  95927. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of  Chico 
under  §  158.23  of  part  158. 
POR  FURTHER  tlPORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez,  Supervisor, 
Planning  and  Programming  Section, 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame.  CA 
94010-1303.  Telephone:  (415)  876- 
2805. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPI^MENTARY  MPORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Chico 
Municipal  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  July  13, 1993.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  dty  of  Chico  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  applicaticm, 
in  whole  or  in  part,  no  later  than 
October  14. 1993. 

The  following  is  a  brief  overview  of 
the  application. 
level  of  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

December  1, 1993 
Proposed  charge  expiration  date:  May 

15. 1997 
Total  estimated  PFC  revenue: 

$137,043.00 
Brief  description  of  the  proposed 
projects:  Modify  terminal  building  to 
create  a  sterile  area  for  enplaning 
passengers  and  construction  of  a 
regulated  baggage  claim  area  for 
authorized  access  only. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
Regional  Airports  office  located  at : 
Federal  Aviation  Administration. 
Airports  Division.  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Chico. 


Issued  in  Hawthorne.  CA.  on  July  15. 1993 
HennanCBUss, 

Manager.  Airports  Division.  Western-Pacific 
Region. 

IFR  Doc  93-17727  Filed  7-23-93;  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Uee  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Gulfport-Blloxl  Regional  Airport, 
Gulfport,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application.     

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Gulfoort- 
Biloxi  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capadty  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Recondliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  25. 1993. 
AD{)RESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/Airports  District  Office. 
120  North  Hangar  Drive,  suite  B, 
Jackson,  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce  A. 
Frallic,  A.A.E.,  Executive  Director,  of 
the  Gulfport-Biloxi  Regional  Airport 
Authority  at  the  following  address: 
Gul^ort-Biloxi  Regional  Airport 
Authority.  P.O.  Box  2127.  Gulfport. 
Mississippi  39505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Gulfport- 
Biloxi  Regional  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Elton  E.  Jay.  Principal  Engineer,  FAA 
Airports  Distrid  Office,  120  North 
Hangar  Drive,  suite  B,  Jackson, 
Mississippi  39208-2306.  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  MPORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Gulfport-Biloxi  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Ad  of  1990 
(Title  IX  of  the  Omnibus  Budget 
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Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  July  14. 1993.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Gulfjport-Biloxi  Regional  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  5, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  datd: 
December  1. 1993 

Proposed  charge  expiration  date: 
E^mber  1. 1995 

Total  estimated  PFC  revenue:  $607,817 

Brief  description  of  proposed 
project(s): 

1 — Install  runway/taxiway  guidance 
signs. 

2 — ^ADA  terminal  improvements. 

3 — Install  airside  terminal  elevator. 

4 — West  general  aviation  access  road, 
fencing  and  taxiway  "F" 
rehabilitation. 

5 — ^Acquire  land,  relocation  assistance, 
and  obstruction  removal  in  approach 
to  runway  17  and  31. 

6 — Update  Terminal  Area  Study. 

7— Overlay,  light,  and  mark  west 
taxiway  "F". 

8— West  ramp:  repair  joints,  slabs,  and 
install  lighting. 

9 — ^Acquire  land  in  approach  to  runway 
17  and  13. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATiON  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  office  of  the 
Gulfiport-Biloxi  Regional  Airport 
Authority  located  in  the  terminal 
building  at  the  Gulfport-Biloxi  Regional 
Airport. 

Issued  in  Atlanta.  Georgia,  oo  July  19. 
1993. 

Stephen  A.  Brill, 

Manager,  Airports  Division,  iSouthem  Region. 
IFR  Doc  93-17731  Filed  7-23-93;  8:45  am] 
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Federal  Highway  AdmlnlstraUon 

Environmental  lm|>act  Statement:  Kern 
County,  CA 

agency:  Federal  Highway 
Administration,  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  I 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Kem  County,  California. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leonard  E.  Brown.  Chief,  District 
Operations— C,  Federal  Highway 
Administration,  U.S.  Bank  Plaza,  suite 
400,  980  Ninth  Street.  Sacramento. 
Cahfomia  95814-2724.  Telephone  916- 
551-1307. 
SUPPt^MENTARY  INFORMATION: 

The  FHWA.  in  cooperation  with  the 
Cahfomia  Department  of  Transportation 
(Caltrans),  will  prepare  a  Tier  I 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  a  four  lane 
freeway  beginning  on  State  Route  58. 
five  miles  northwest  of  Mojave,  crossing 
State  Route  14  (SR  14)  to  the  northeast 
of  Mojave  and  reconnecting  with  State 
route  58  five  miles  east  of  Mojave. 
Construction  of  a  new  interchange  with 
SR  14  is  also  included  in  this  project. 
Depending  upon  the  alternative,  this 
new  freeway  construction  would  be 
approximately  seven  to  nine  miles  in 
length,  and  is  located  within 
unincorporated  Kem  County.  Three 
build  altematives  and  the  No  Build 
Alternative  will  be  analyzed  in  the  EJRJ 
EIS.  The  proposed  typical  cross  section 
for  the  project  is  approximately  420  feet, 
which  includes  a  four  lane  freeway.  100 
foot  median  and  frontage  roads  on  either 
side  of  the  freeway. 

It  is  the  purpose  of  the  proposed 
project  to  relieve  existing  and  projected 
traffic  congestion  and  queuing,  and 
improve  safety  on  State  Routes  58  and 
14  Sierra  Highway  (State  Routes  58/14 
through  Mojave).  Caltrans  and  local 
agencies  have  identified  the  need  for 
proposed  improvements  due  to  existing 
traffic  volumes,  projected  traffic 
increases  in  the  future  due  to  general 
growth  within  the  State  and  projected 
growth  within  Kem  County. 

A  Tier  I EIR/EIS  does  not  have  the 
detail  of  a  construction  level  (Tier  II) 
document.  The  scope  and  level  of 
analysis  of  the  critical  issues  will  be 
detailed  to  the  degree  necessary  to 
satisfy  Caltrans  and  FHWA 
requirements  for  route  adoption,  and  to 
give  authorization  for  protection  of 
right-of-way  for  a  preferred  alignment. 

Public  workshops  and  a  scoping 
meeting  will  be  held  in  Mojave  during 


summer.  1993.  Affected  agencies  and 
interested  parties  will  be  notified  of  the 
dates  and  locations  of  the  scoping 
meeting/workshops  through  a  separate 
pubUc  notification  process. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  bom  all  interested  parties. 
The  views  of  agencies  that  may  have 
knowledge  about  historic  resources 
potentially  affected  by  the  proposal  or 
interest  in  the  effects  of  the  proposal  on 
historic  properties  are  specially 
solicited.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIR  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  June  18, 1993. 
Leonard  E.  Brown, 

Oiief,  District  Opaationt—C,  Sacramento. 
California. 

IFR  Doc.  93-17638  Filed  7-23-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  from  the 
Vehicle  Theft  Prevention  Standard; 
Saab 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  the  petition 
by  Saab  Cars  USA,  Inc.  (Saab)  for  an 
exemption  from  the  parts  marking 
requirements  of  the  vehicle  thef^ 
prevention  standard  for  a  high  theft  car 
line  whose  nameplate  is  confidential. 
This  petition  is  granted  because  the 
agency  has  determined  that  the  antitheft 
device  to  be  placed  on  the  car  line  as 
standard  equipment,  is  fikely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
parts  marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
1994  model  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  A.  Gray.  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  On  March 
26. 1993.  the  agency  received  a  letter 
dated  March  25, 1993  from  Saab  Cars 


:er  /  Vol  58.  No.  141  /  Monday.  July  26.  1993  /  Notice* 


USA.  Inc  (SMb)  laquasting  u 
exemption  firom  the  theft  prevention 
standard  for  •  oer  line  beginning  from 
the  1994  model  ymt.  The  nameplate  of 
the  car  line  is  confidentiaL  The  letter 
was  submitted  purtoaat  to  49  CFR  part 
543.  Examptian  from  Vehicle  Theft 
Prevention  Standaid.  and  reqiiested  an 
exemption  from  parts  marking  based  on 
the  installation  of  a  theft  deterrent 
device  as  standtfd  equipment  for  the  car 
line.  Saab  {wovided  supplemental 
informatioB  in  t%vo  additional  letters, 
one  dated  April  6. 1993.  and  the  other 
dated  May  7, 1993. 

Together,  the  three  letters  submitted 
by  SMb  constitute  a  complete  petition. 
as  reouired  by  49  OH  543.7.  in  that  it 
met  the  general  requirements  contained 
in  $  543.5  and  the  specific  content 
requirements  of  S  543.6.  In  a  letter  dated 
April  8. 1993  to  Saab,  the  agency 
granted  the  petitioner's  request  for 
confidential  treetmeot  of  certain 
information,  including  the  nameplate  of 
the  car  line. 

In  its  petition,  Saab  provided  a 
detailed  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device  for  the  car  line, 
and  an  electrical  schematic  of  the 
antitheft  device.  Saab  stated  that  its 
antitheft  device  incorporates  an  audio 
and  visual  alarm  function,  and  an 
engine  starter  interrupt  function. 

Saab  stated  that  the  antitheft  device  is 
automatically  activated  by  the  normal 
locking  of  the  vehicle  door.  In  order  to 
arm  the  device,  the  key  must  be 
removed  from  the  ignition  switch:  all  of 
the  doors,  the  tnmk  lid,  the  hood  lid, 
and  the  storage  compartments  must  be 
closed:  and  the  driver's  door  must  be 
locked  with  the  ignition  key.  Locking 
any  door  with  the  key  ensiues  that  all 
doors,  the  hood,  and  the  trunk  are 
locked. 

The  blinking  of  an  alarm  system 
indicator  li^t  on  the  deshboard 
indicates  tlMt  the  device  is  armed.  The 
driver's  side  door  cannot  be  locked  and 
the  alarm  is  not  activated  if  the  hood, 
any  of  the  doors,  or  the  trunk  is  not 
closed  properly.  In  order  to  activate  the 
alarm,  the  vehicle  part  that  is  ajar  must 
be  properly  closed,  and  the  driver's  side 
door  must  be  locked  with  the  key.  The 
device  monitors  the  vehicle's  doors, 
hood,  trunk,  ignition  switch,  azul  radio. 

If  the  device  is  armed  and 
unauthorized  entry  is  subsequently 
attempted,  the  antitheft  device  will  be 
triggered,  causing  the  alarm  horn  to 
souud  and  the  vehicle's  turn  signal 
indicator  to  actuate.  Any  subsequent 
attempt  to  enter  any  of  the  vehicle's 
monitored  areas  will  again  cause  the 
horn  to  blare  and  the  turn  signal 
indicator  to  flash. 
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Additionally,  die  antitheft  defvice  will 

activate  the  starter-interrupt  relay, 
preventing  the  starting  of  tne  engine  by 
means  of  the  ignition  switch  for  a  period 
of  time.  Saab  stated  that  to  prevent 
defeat  of  the  antitheft  device,  all  system 
components  have  been  placed  in 
inaccessible  locations.  Saab  described 
further  measures  to  prevent 
unauthorized  opwation  of  its  car  line, 
describing  measures  taken  to  strengthen 
the  doors  and  locks  of  the  car  line,  and 
noting  special  design  features  of  the  key 
and  key  lock.  In  addition.  Saab 
described  special  measures  to  deter  theft 
of  the  radio  in  the  Saab  car  line. 

Saab  addressed  the  reliability  and 
durability  of  its  antitheft  device  by 
providing  a  description  of  the  tests  that 
were  conducted  on  the  device.  Among 
these  tests  were  tests  for:  Electrical 
strength:  electromagnetic  compatibility: 
radiated  interference  susceptibility: 
mechanical  vibration:  mechanical 
shock:  ambient  temperature  extremes: 
corrosion  resistance:  and  durability  life 
cycles.  With  its  petition,  Saab  included 
a  statement  that  the  antitheft  device  was 
tested  according  to  Saab's  standard,  and 
passed  all  the  performance  requirements 
of  the  tests. 

In  discussing  why  it  believes  the 
antitheft  device  will  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft.  Saab  compared  its  antitheft 
devices  with  similar  antitheft  devices, 
primarily  manufactured  by  other 
manufacturers,  that  have  been 
previously  granted  exemptions  from  this 
agency.  Saab  stated  that  Uie  theft  rates 
of  these  comparable  lines  decreased 
when  the  antitheft  device  was  made 
standard  equipment,  and  have 
remained,  for  the  most  part,  below  the 
3.2712  median  theft  rate.  Among  othera, 
Saab  cited  the  experiences  of  the:  Mazda 
RX-7,  which  went  from  a  theft  rate  of 
5.83  (all  figures  provided  are  for  thefts 
per  thousand  vehicle)  in  1987  to  a  theft 
rate  of  5.64  in  1988:  the  Nissan  Maxima, 
which  went  frxun  a  theft  rate  of  3.80  in 
1983/84  to  a  theft  rate  of  1.99  in  1985: 
the  Nissan  3C0ZX.  which  went  from  a 
theft  rate  of  7.71  in  1986  to  a  theft  rate 
of  5.97  in  1987:  the  Toyota  Cressida. 
which  went  from  a  theft  rate  of  4.70  in 
1985  to  a  theft  rate  of  4.26  in  1986:  and 
the  Toyota  Supra,  which  went  from  a 
theft  rate  of  10.38  in  1985  to  a  theft  rate 
of  2.78  in  1986.  The  agency  concun 
with  Saab  that  these  antitheft  devices 
manufactured  by  other  manufacturere 
are  comparable  to  the  device  planned  by 
Saab  for  its  car  line. 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
antitheft  device  to  be  installed  as 
standard  equipment  in  the  Saab  car  line 
that  is  the  subject  of  this  notice,  will 


likely  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  requirements  of  the 
theft  prevention  standarid  (49  CFR  part 
541).  This  determination  is  based  on  the 
information  Saab  submitted  with  its 
petition  and  on  other  available 
inftumation.  The  agency  believes  that 
the  device  will  provide  all  of  the  types 
of  perfonnance  listed  in  §  543.6(a)(3): 
Promoting  activation:  preventing  defeat 
or  circumventing  of  the  device  by 
unauthorized  persons:  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants:  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4),  the 
agency  also  finds  that  Saab  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Saab  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  Saab  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Saab  car  line  that  is 
the  subject  of  this  notice,  in  whole,  from 
the  requirements  of  49  CFR  part  541. 

If  Saab  decides  not  to  use  the 
exemption  for  any  of  the  car  lines  that 
are  the  subject  of  this  notice,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  each  respective  car 
line  must  be  fully  marked  according  to 
the  requirements  under  49  CFR  541.5 
and  §  541 .6  (marking  of  major 
component  parts  and  replacement 
parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
efiiectiveness  of  compliance  %vith  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available.  With 
implementation  of  the  requirements  of 
the  "Anti  Car  Theft  Act  of  1992," 
NHTSA  anticipates  more  probative  data 
upon  which  comparison  may  be  made. 

NHTSA  notes  that  if  Saab  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  imder  this  part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  is  based. 
Further,  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  "(t)o  modify  an 
exemption  to  permit  the  use  of  an 
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antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  reqmre  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  15  U.S.C  2025;  delegation  of 
authority  at  49  CFR  1.50. 

Date:  July  20, 1993. 
Howard  M.  Smolkin, 
Executive  Director. 

(FR  Doc.  93-17620  Filed  7-23-93;  8:45  amj 
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(Ooclwl  No.  •3-09:  NotiMZI 

Determination  That  Nonconforming 
1990  Honda  VFR  750  Motorcyclea  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  ("NHTSA"), 
DOT. 

ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1990 
Honda  VFR  750  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1990 
Honda  VFR  750  motorcvcles  not 
originally  manufacturea  to  comply  with 
all  appUcable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1990 
Honda  VFR  750  motorcycle),  and  they 
are  capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATE:  Hie  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATHM  CONTACT: 

Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 


SUPPLEMENTARY  MFORMATION: 

Background 

Under  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  ("the  Act"),  15  U.S.C. 
$  1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactiu«d  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors.  Inc.  ("J.K.")  of  Kingsville. 
Maryland  (Registered  Importer  No.  R- 
90-006)  petitioned  NHTSA  to  determine 
whether  1990  Honda  VFR  750 
motorcycles  are  eligible  for  importation 
into  the  United  States.  NHTSA 
published  notice  of  the  petition  on 
March  3, 1993  (58  FR  12301)  to  afford 
an  opportunity  for  public  comment. 

As  stated  in  that  notice,  J.K.  claimed 
in  its  petition  that  the  1990  Honda  VFR 
750  motorcycle  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  the 
1990  Honda  VFR  750  motorcycle  that 
was  manufactured  for  importation  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer.  Honda 
Motor  Co.,  Ltd..  as  complying  with  all 
such  standards.  JK  claimed  that  the  two 
models  are  identical  with  respect  to 
compliance  with  Standards  Nos.  106 
Brake  Hoses,  108  Lamps.  Reflective 
Devices  and  Associated  Equipment,  111 
Rearview  Mirrors,  116  Brake  Fluid,  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  120  Tire  Selection 
and  Rims  for  Motor  Vehicles  other  than 
Passenger  Cars,  122  Motorcycle  Brake 


Systems,  123  Motorcycles  Controls  and 
Displays,  and  205  Glazing  Materials.  J.K. 
also  contended  that  the  non-U.S. 
certified  1990  Honda  VFR  750  is 
capable  of  being  readily  modified  to 
meet  Standard  No.  115  Vehicle 
Identification  Number,  by  adding  a 
permanent  VIN  plate  to  the  motorcycle 
dash. 

One  comment  was  received  in 
resi>onse  to  the  notice  of  the  petition, 
from  Honda  Motor  Co.,  Ltd.  ("Honda"). 
the  vehicle's  original  manufacturer. 
Honda  stated  that  the  non-U.S.  certified 
version  of  the  1990  Honda  VFR  750  was 
intended  for  the  Japanese  market,  and  as 
originally  manufactured,  does  not 
comply  with  Federal  motor  vehicle 
safety  standards.  Specifically,  Honda 
asserted  that  the  following  items  must 
be  replaced  for  the  vehicle  to  comply 
with  Standard  No.  108:  The  headlight, 
turn  signal  lights,  brake  light.  stopTi^t, 
reflex  reflectors,  control  switches,  and 
electrical  wiring.  Additionally.  Honda 
asserted  that  the  speedometer/odometer 
on  the  non-U.S.  certified  1990  Honda 
VFR  750  is  calibrated  in  kilometers  and 
must  be  replaced  with  one  calibrated  in 
miles  per  hour  to  comply  with  Standard 
No.  123.  Honda  further  noted  that,  as 
acknowledged  by  J.K..  the  vehicle's 
Vehicle  Identification  Number  ("VIN") 
does  not  comply  with  Standard  No.  115. 
Additionally,  Honda  claimed  that  the 
vehicle  requires  a  safety  certification 
label  to  comply  with  U.S.  standards. 
Honda  stated  that  the  parts  necessary  to 
bring  the  vehicle  into  compliance  with 
Federal  motor  vehicle  safety  standards 
are  available  from  authorized  Honda 
motorcycle  dealers,  with  the  exception 
of  compliance  labels,  which  are 
available  only  on  the  company's  own 
assembW  lines. 

NHTSA  invited  J.K.  to  respond  to 
Honda's  comments.  In  its  response,  J.K. 
asserted  that  the  non-U.S.  certified  1990 
Honda  VFR  750  in  its  shop  conforms  to 
Standard  Nos.  108  and  123  in  all 
respects,  including  DOT  markings  on 
parts  where  such  are  required.  J.K. 
submitted  photographs  with  its 
response  to  verify  this  claim.  These 
appear  to  support  J.K.'8  claim  that  the 
only  modification  necessary  to  bring  the 
motorcycle  in  its  possession  into 
compliance  with  all  applicable  Federal 
motor  vehicle  safety  standards  is  the 
addition  of  a  Registered  Importer's 
certification  label.  NHTSA  notes  in  this 
regard  that  the  VIN  assigned  by  the 
original  manufacturer  to  an  imported 
vehicle  need  not  be  changed  for  the 
vehicle  to  comply  with  Federal  safety 
standards. 

In  view  of  the  conflicts  in  the 
statements  that  it  received  from  Honda 
and  J.K.,  NHTSA  has  concluded  that  the 
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motorcyck  uMd  by  JX  in  th« 
prepantion  of  its  petition  is  one  that 
miut  havs  bsea  modified  aflar  the  date 
of  its  ori^nal  manu&ctiire  to  comply 
with  applicable  Fedsial  motor  vehicle 
safety  standards.  As  Honda  did  not 
refute  JX's  argument  that  the  non-U.S. 
certified  1990  Honda  VFR  750  was 
either  manufactured  in  conformance 
with,  or  is  capable  of  being  readily 
modified  to  conibim  to.  all  applioible 
Federal  motor  vehicle  safety  standards, 
NHTSA  has  detenniiMd  togrant  the 
petition. 

Vehicle  EligibiUty  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  oa  the  farm  H&-7 
accompanying  entry  the  appropriate 
vehicle  elioibility  number  indicating 
that  the  vebide  is  eligible  for  entry.  VSP 
«34  is  the  vehids  eli^bility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determioation  I 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1990  Honda  VFR  750  motorcycle 
not  originally  aianu&ctured  to  comply 
with  aU  appuc^le  Federal  motor 
vehicle  sdety  standards  is  substantially 
simiiar  to  a  1990  Honda  VFR  750 
motorcycle  originally  manufcctured  for 
importation  into  and  sale  in  tiia  United 
States  and  certified  under  secticm  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act.  and  is  capable  of  being 
readily  modified  to  conlorm  to  all 
applicable  Federal  motor  vehicle  safisty 
standards. 

AudMrity:  15  U.S.a  1397(cK3)(A)(i)(Il  and 
(C)(ii):  49  CFR  593.8;  dslagations  of  au&arity 
at  49  CFR  1.50  and  S01.8. 

Issued  on:  fvly  20, 1993. 
WimaaA.Ba^. 

Associate  Admiiustiator  for  Enforcement 
(FR  Doc  93-17743  Piled  7-23-93;  S:45  am] 
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ADDRESSES:  Comments  should  be 
forwarded  to  Chairman,  DOT  Navigation 
Working  Group,  U.S.  Department  of 
Transportation  PRT-20).  room  9402, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  MFORMATION  CONTACT. 
Heywood  Shirer,  Department  of 
Transportation  (DRT-2G).  400  7th  Street 
SW.,  Washington,  DC  20590,  (202)  36»- 
4355. 
SUPPLEMENTARY  MFORMATION:  A  copy  of 

the  Federal  Radiooavigatian  Plan  is 
available  for  inspection  in  the  RSPA 
Dockets  Unit  The  Dockets  Unit  is 
located  in  room  B421  of  the  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Office  hours  are 
8:30  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Telephone  (202)  366-5046. 

The  1992  Federal  Radionavigation 
Plm  is  available  from:  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield. 
Virginia  22161.  * 

Stock  Number  PB93-165702 
Paper  Copy:  $37.50 
Microfiche:  $17.50 

Issued  in  Washington.  DC.  on  July  8, 1993. 
Roe*  A.  McMarray, 

Acting  Administrator,  ReseartA  and  Special 
Proffams  Administration. 
[FR  Doc  93-17703  Filed  7-23-93;  8:45  an] 
aajjNO  coca  4aia 


Research  and  SpecM  Programs 
Administration 

Availability  of  the  Federrf 
Radionavigation  Plan 

agency:  Researdi  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTKM:  Availability  for  comment. 

SUMMARY:  The  1992  edition  of  the 
Federal  Radionavigation  Plan  has  bem 
published  and  is  available  for  comment 
DATES:  Comments  must  be  received  by 
January  28. 1994. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  93-581 

Delegation  Order  Relating  to  HandNng 
of  Appeela  Filed  by  Cuetoma  Broken 
for  Denial  of  Ucenee 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  delegation  order. 

SUMMARY:  This  document  provides 
notice  that  the  Commissioner  of 
Customs  has  delegated  the  authority  to 
the  Director  of  the  Office  of  Trade 
Operations  to  issue  decisions  both  on 
the  initial  denial  of  applications  for 
Customs  broker  licenses,  including 
notification  of  a  failing  Customs  bndcar 
examination  score,  and  any  subsequent 
appeal  to  Customs  of  such  denial. 
EFFECTIVE  DATE:  The  delegation  is 
effective  as  of  June  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ridiard  Coleman.  OfRce  of  Trade 
Operations,  202-927-0563. 


SUPPLEMENTARY  VIFORMATION: 

On  Jime  18, 1993.  the  Commissioner 
of  Customs  approved  the  following 
delegation  of  authmity: 

By  virtue  of  the  authority  vested  In  me  by 
Treasury  Department  Order  No.  16S,  Revised 
(T.D.  53654. 19  P.R.  7241).  as  amaoded.  and 
hy  section  641  of  the  Tariff  Act  of  1930  (19 
U.S.C  1641).  I  hereby  delegate  to  the 
Director.  Office  of  Trade  Operations,  the 
authority  given  to  the  Commissioner  of 
Customs  in  the  Custoou  Regulations. 
S  111.13(e),  to  notify  applicants  and  the 
district  director  of  the  denial  of  a  license 
because  of  failure  to  pass  the  Customs  broker 
examination,  and  In  §$  sections  111.16  and 
111.17,  consistent  vrlth  the  authority 
delegated  In  section  111.13(e),  to  give  notice 
of  denial  for  any  reason  to  an  applicant  and 
to  the  director  of  the  district  in  which  the 
application  was  filed  and  to  review  ue 
appeals  of  Customs  denials  of  applications 
tor  a  Customs  broker's  license. 

This  delegation  is  effective  as  of  Jime 
18, 1993. 

Dated:  July  19, 1993. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs, 
[FR  Doc  93-17690  Filed  7-23-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0M9 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burdien  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers.  Veterans  BeneRts 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  t|ie  list  should  be  directed  to 
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VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  sand 
requests  for  benefits  to  this  address. 
DATES:  Ginunents  on  the  information 
collection  should  b«  directed  to  the 
OMB  De.sk  Officer  on  or  before  August 
25. 1993. 

Dated:  July  19. 1993. 

By  dirertion  of  the  Secretaiy. 
B.  Michael  Bargsr, 
Director,  Records  Managanent  Service. 

ExtoBskm 

1.  Water-Plumbing  Systems  Inspection 
Report  (Manufactured  Home).  VA 
Form  26-e731a 

2.  The  form  is  completed  by  inspectors 
and  serves  as  an  inspection  report  on 
the  water  and  plumbing  systems  of 
used  manufactured  home  units 

firoposed  as  security  for  guaranteed 
oans.  The  information  is  used  to 
determine  acceptability  of  the  units 
for  VA  guaranteed  financing. 

3.  Individuals  or  households — 
Businesses  or  other  for-profit— Small 
businesses  or  organizations 

4.  400  hours 

5.  2  hours 


6.  On  occasion 

7.  200  respondents 

Reinstatement 

1.  Disabled  Veterans  Application  for 
Vocaticmal  Rehabilitation.  VA  Fonn 
28-1900 

2.  The  form  is  used  by  senrice- 
connected  disabled  veterans  and 
service  persons  avraiting  disdiarge  for 
disability  to  apply  fior  vocational 
rriiabilitation  benefits.  The 
information  is  used  by  VA  to 
determine  eligibility  for  and 
entitlement  to  these  benefits. 

3.  Individuals  or  households 

4.  7.500  hours 
5. 15  minutes 
6.  On  occasion 

7. 30,000  respondents 

(FR  Doc.  93-17676  Piled  7-23-93;  8:45  un] 
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Veterans'  Advisory  Committee  on 
Rehabilitation;  NoUce  of  Meeting 

The  Departmmit  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabilitation,  authorized  by  38  U.S.C., 


S121.  will  be  held  on  September  26. 27. 
and  28, 1993  in  Boston.  Massachusetts. 
The  committee  will  meet  from  10  a.m. 
to  3  p.m.  on  September  26,  from  9  a.m. 
to  4  p.m.  on  September  27,  and  from  9 
a.m.  to  12  noon  on  September  28, 1993. 
The  purpose  of  the  meeting  will  be  to 
review  the  administration  of  veterans' 
rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretaiy.  The 
meeting  will  be  open  to  the  public  to  the 
seating  capacity  of  the  meeting  room. 
Due  to  changes  in  the  location  of  the 
meeting  area  each  day,  it  will  be 
necessary  for  those  vrishing  to  attend  to 
contact  Theresa  Boyd  at  (202)  233-6493 
prior  to  September  22. 1993.  Interested 

gersoDS  may  attend,  appear  befcn.  or 
le  statements  with  the  Committee. 
Statements,  if  in  written  form,  may  be 
filed  before  or  within  10  days  of  the 
meeting.  Oral  statements  will  be  heard 
at  2  p.m.  on  September  26. 1993. 

Dated:  July  15, 1993. 

By  diractioD  of  the  Sea«taiy: 
Heyward  Bonklv. 
Commk^e  ManagBotent  Officer. 
(FR  Doc  93-17678  Piled  7-23-93;  8:45  am] 
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UNTTEO  STATES  POSTAL  SCKVICC  BOARD  OF 
OOVCNNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CP.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  Section  552b).  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday.  August  2. 1993. 
and  at  8:30  a.m.  on  Tuesday.  August  3. 
1993,  in  Washington,  D.C 

By  telephone  vote  on  July  16  and  19. 
1993.  a  maiority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  voted  to  close  to  public 
observation  its  meeting  scheduled  for    ■ 
August  2.  which  will  involve 
consideration  of  the  Postal  Rate 
Commissicm's  Opinion  and 
Recommended  Decision  in  Docket  No 
MC93-2.  Definition  of  Pre-Barcoded 
Mail. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado.  Daniels,  del  Junco, 
Mackie,  Pace.  Setrakian  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin.  Secretary 
to  the  Board  Harris,  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  5S2b(c)(3)  and  (10)  of  Title  5. 


United  States  Code,  and  section  7.3(c) 
and  (j)  of  Title  39.  Code  of  Federal 
Regulations,  discussion  of  this  matter  is 
exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(b)]  because 
it  is  likely  to  disclose  information  in 
connection  with  proceedings  under 
Chapter  36  of  Title  39.  United  States 
Code  (having  to  do  with  postal 
ratemaking,  mail  classification  and 
changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  Title  39.  United 
States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10]  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39.  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  prof>erly  be  closed  to  public 
observation,  pursuant  to  section 
552b(c)(3)  and  (10)  of  Title  5.  United 


States  Code;  and  section  7.3(c)  and  (j)  of 
Title  39.  Code  of  Federal  Regulations. 

The  August  3  meeting  is  open  to  the 
public  and  will  be  held  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza.  S.W..  in  the  Benjamin  Franklin 
Room.  The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  of  the  Board.  David  F. 
Harris,  at  (202)  268-4800. 

Agaada 

Monday  Session 

August  2 — I  i)0  p.m.  (Closed) 

1.  Consideration  of  the  Postal  Rate 
Commission's  Opinion  and  Recommended 
Decision  in  Docket  No.  MC93-2.  Definition 
of  Pre-Barcoded  MaiL 

Tuesday  Session 

August  3 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  July 
12-13. 1993. 

2.  Remarks  of  the  Postmaster  General  and 
CEO.  (Marvin  Runyon.) 

3.  Quarterly  Report  on  Service 
Performance.  (Ann  MclC  Robinson,  Vice 
President,  Consiuner  Advocate.) 

4.  Quarterly  Report  on  Financial 
Performance.  (M.  Richard  Porras,  Controller.) 

5.  Tentative  Agenda  for  the  August  30-31, 
1993,  meeting  in  Indianapolis.  Indiana. 
David  F.  Harria, 

Secretary. 

(PR  Doc.  93-17888  Filed  7-22-93;  2:05  pm) 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Publie  HMlth  Sarvic* 

CompiM  LM  of  Clinical  Laboratory 
Taat  Systama,  Aaaaya,  and 
Examinatlona  Catagorlzad  by 
Complaxity 

agency:  Public  Health  Servioe.  HHS. 
ACTION:  Notice.  I 


f.  Regulations  codiHed  at  42 

CFR  493.17.  implementing  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988,  require  the  Secretary  to  provide 
for  the  categorization  of  speciBc  clinical 
laboratory  test  systems,  assays,  and 
examinations  by  level  of  complexity. 
The  criteria  for  such  categorization  are 
also  set  forth  in  those  regulations. 

This  Notice  announces  the  compiled 
list  of  specific  clinical  laboratory  test 
systems,  assays,  and  examinations 
categorized  by  complexity.  This  list 
includes  the  compilation  of  a  series  of 
foiu-  partial  test  lists  that  were 
previously  published  in  the  Federal 
Register  as  part  of  the  on-going  process 
of  test  categorization.  These  partial  lists 
were  published  on  February  28, 1992 
(57  FR  7245):  July  8, 1992  (57  FR 
30362):  August  28, 1992  (57  FR  39211): 
and  September  2, 1992  (57  FR  40258). 
The  list  in  this  Notice  also  includes 
approximately  2000  additional  test 
systMns,  assays,  and  examinations  that 
were  idmitified  through  the  comment 
period  as  test  systems  or  analytes  that 
were  missing  firom  any  previously 
published  list  A  separate  list  containing 
only  the  previously  unpublished 
categorizations  is  also  included  in  this 
Notice,  because  these  previously 
unpublished  categorizations  are  subject 
to  a  30-day  comment  period.  A  list  of 
waived  test  systems,  assays,  and 
examinations,  which  is  an  update  of  the 
list  published  on  August  28, 1992,  is 
also  included  in  this  Notice.  All 
responses  to  public  comments  received 
on  the  partial  lists  are  included  in  this 
Notice.  Additionally,  all  changes  to 
previously  published  categorizations 
made  in  response  to  comments,  as  well 
as  any  editorial  or  grammatical 
corrections  to  previously  published  test 
system  or  analyte  entries,  are  reflected 
on  the  compiled  list. 

Any  clinical  laboratory  test  system, 
assay,  or  examination  not  classified 
under  42  CFR  493.15,  published 
February  28, 1992  (57  FR  7002),  or 
under  the  amendments  to  42  CFR  493 
published  January  19. 1993  (58  FR  5215) 
(also  known  as  HSQ-202-FC),  as 
waived  or  not  categorized  in  this 
compilation  as  moderate  complexity. 


will  be  considered  high  complexity 
until  categorized  otherwise  as  provided 
under  42  CFR  493.17. 

This  Notice  also  addresses  the  process 
for  submitting  applications  to  categorize 
other  laboratory  test  systems,  assays, 
and  examinations  as  well  as  the  process 
for  requesting  a  recategorization. 
Additionally,  the  process  for  requesting 
that  additions  or  deletions  be  made  to 
the  list  of  waived  tests,  published  in  42 
CFR  493.15(c),  is  also  addressed  in  this 
Notice. 

Notices  will  be  published  periodically 
in  the  Federal  Register  to  announce 
additional  test  systems,  assays,  or 
examinations  that  have  been  categorized 
or  recategorized  since  the  preceding 
publication. 

DATES:  Effective  date:  This  list  is 
effective  on  July  26, 1993.  Conunent 
date:  Written  comments  on  the  list  of 
previously  unpublished  categorizations 
Mdll  be  considered  if  they  are  received 
at  the  address  indicated  below,  no  later 
than  5  p.m.  on  August  25, 1993. 
ADDRESSES:  Comments  on  the 
previously  unpublished 
categorizations— only — should  be 
addressed  to  Public  Health  Service, 
Attention:  CLIA  Federal  Register  Notice, 
1600  Clifton  Road  NE  (MS  MLR5), 
Atlanta,  GA  30333. 

TOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
John  Ridderhof,  (404)  639-1701. 
SUPPLEMENTARY  MFORMATION:  The 

Centers  for  Disease  Control  and 
Prevention  (CDC)  has  categorized 
approximately  12.000  test  systems, 
assays,  and  examinations  for 
complexity,  using  the  criteria  for  test 
categorization  codified  at  42  CFR  493.17 
(published  in  the  Federal  Register  on 
Febniary  28, 1992  (57  FR  7002). 

CDC  received  approximately  435 
letters  commenting  on  the  10,000 
previously  pubUshed  categorizations. 
Based  on  these  comments,  about  one 
percent  have  required  recategorization. 
Most  of  the  recategorizations  occurred 
as  a  result  of  the  change  in  the  approach 
to  scoring  tests  within  the  area  of 
microbiology.  This  change  occurred  in 
resp<mse  to  comments  and  is  addressed 
in  detail  in  this  Notice  under  the  section 
"Comments  on  Microbiology  tests — 
overview  of  changes  made  to 
Microbiology." 

Excluding  the  area  of  microbiology 
that  warranted  a  change  in  the  approach 
to  scoring,  comment  letters  addressed 
approximately  40  different  test  systems, 
assays,  or  examinations.  After  careful 
review  of  these  recategorization 
requests,  CDC  determined  that  18  of  the 
40  warranted  changes  in  scores, 
resulting  in  16  recategorizations  from 
high  complexity  to  moderate 
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complexity,  and  2  recategorizations 
from  moderate  complexity  to  high 
complexity.  Each  of  these 
recategorizations  is  discussed  in  detail 
under  the  section  "Corrections  to 
previous  publications  of  test 
categorizaticm"  contained  in  this  Notice 
Sixteen  additional  recategorizations 
from  high  to  moderate  complexity  for 
HDL  procediuBS  occurred  as  a  result  of 
recommendation  bom  the  Clinical 
Laboratory  Improvement  Advisory 
Committee  (CLIAC).  A  discussion  of  the 
HDL  recategorizations  is  found  iinder 
the  comment  and  response  section  for 
General  Chemistry  contained  in  this 
Notice. 

The  relatively  snlall  number  of 
conunents  that  were  received  on  the 
thousands  of  test  categorizations  is 
testimony  to  the  merit  and  credibility  of 
the  test  categorization  process.  It  also 
confirms  that  CDC  was  successful  in 
completing  the  monumental  task  of 
accurately  categorizing  thousands  of 
laboratory  procedures. 

Basis  ftir  Catflgorizatioa 

The  first  step  in  the  categorization 
process  was  to  determine  which  test 
systems,  assays,  or  examinations  were  to 
be  waived  using  the  criteria  set  forth  in 
42  CFR  493.15.  Then,  as  described  in  42 
CFR  493.17.  seven  criteria  were  used  to 
categorize  non-waived  laboratory  test 
systems,  assays,  or  examinations  as 
moderate  or  high  complexity.  The  CDC 
developed  a  scoring  system  that  was 
based  on  categorization  approaches 
suggested  in  comments  to  the  proposed 
regulations  and  based  aa  categorization 
systems  currently  in  use  by  state 
regulatory  agencies.  Under  the  CDC 
approach,  one  of  three  possible  scores 
(1,  2  or  3)  was  assigned  to  each  of  the 
seven  criteria.  A  score  of  "1" 
represented  minimal  requirements, 
while  a  score  of  "3"  represented 
maximum  or  specialized  requirements. 
Limiting  selection  to  only  three  possible 
scores  minimizes  the  difficulties  of 
making  subiective  decisions  about 
scoring  for  each  criteria. 

The  CDC  scoring  scheme  was  tested 
against  a  list  of  general  categories  of 
laboratory  procedures.  This  list  of 
general  procedures  was  compiled  from 
comments  indicating  specific 
procedures  that  should  be  categorized  as 
either  moderate  or  high  complexity. 
When  subjected  to  the  CDC  scoring 
scheme,  many  procedures  on  this 
general  list  received  scores  that  clearly 
defined  them  as  either  moderate  or  high 
complexity  while  other  procedures 
received  total  scores  that  placed  them  in 
a  grey  area  between  moderate  and  high 
complexity. 


A  list  of  general  prooediires  that 
clearly  scored  as  moderate  or  high 
complexity  and  a  list  of  those  that  were 
in  the  grey  area  was  presented  at  a 
meeting  of  consultants  in  June  of  1991. 
Each  of  the  consultants  reviewed  the  list 
and  gave  advice  on  whether  the 
procedures  in  the  grey  area  should  be 
moderate  or  high  complexity.  CDC 
utilized  this  information  to  further 
refine  the  grey  area  into  a  defined  cutoff 
score  of  12/13  between  moderate  and 
highcomplexity. 

CDC  staff  then  expanded  the  general 
list  into  a  more  specific  list  that  defined 
tests  by  the  name  of  the  instrument,  kit. 
or  procedure  and  applied  the  scoring 
scheme  with  the  12/13  cutoff.  In 
September  of  1991,  at  another  meeting 
of  consultants,  CDC  presented  the 
categorization  of  approximately  2000 
specific  tests.  Each  of  the  consultants 
was  asked  to  review  these  proposed 
categorizations  and  to  apply  the  scoring 
scheme  to  any  tests  with  which  they 
vren  familiar.  Information  from  this 
scoring  exercise  was  used  by  CDC  to 
further  refine  the  scoring  scheme. 

At  the  present  time.  (Sxz  has 
categorized  approximately  12.000  tests. 
A  review  of  total  scores  within  the 
scheme  shows  a  distribution  that  is 
bimodal  with  the  12/13  cutoff 
equidistant  between  the  two  modal 
values.  Each  modal  has  an  underlying 
norma]  distribution  of  scores  that  shows 
central  tendency  and  somewhat  even 
distribution  in  the  tails.  This  bimodal 
distribution  with  two  underlying 
normal  distributions  supports  the 
concept  of  a  scoring  system  whose  main 
purpose  was  to  define  two  separate 
conditions,  moderate  complexity  and 
high  complexity,  with  a  distinct  cutoff 
between  the  two. 

Ovenriew  of  Teat  Categorization 
Procaaa 

Each  test  system,  assay,  or 
examination  not  classified  as  waived 
was  assigned  a  imique  idmitifier.  A 
Center  for  Disease  Control  and 
Prevention  (CDC)  sUff  person, 
knowledgeable  in  the  laboratory  area  for 
which  the  teat  was  designed,  was 
designated  as  the  initial  scorer.  Using 
information  available  from  a  variety  of 
sources,  including  manufacturer's 
instructions,  and  from  his  or  her  own 
knowledge  and  experience,  the  scorer 
assigned  a  numerical  value  to  each  of 
the  seven  critwia — a  score  of  "1" 
representing  the  least  complex  and  a 
score  of  "3"  the  most  complex.  If 
sufficient  information  was  not  available 
to  score  the  test  procedure,  the 
manufacturer  or  other  source  was 
contacted  to  obtain  the  necessary 
informaticm.  If  there  was  not  a  member 
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of  the  CDC  staff  with  sufficient 
background  or  expertise  to  grade  the 
test,  an  outside  consultant  assisted  in 
asusning  scores  to  the  test  procedure. 

The  initial  scorer  prepared  a  short 
written  narrative  (justification) 
explaining  his  or  her  logic  for  the 
assigpiment  of  scores  to  each  criteria. 
The  internal  scores  «vithin  a  total  grade 
were  then  evaluated  against  each  other 
for  consistency.  For  example,  assigning 
a  high  score  to  a  test  for  the  criterion 
"Characteristics  of  Operational  Steps" 
but  a  low  score  for  the  criterion 
"Training  and  Experience"  woulcibe 
considered  inconsistent.  Scores  were 
also  compared  with  acmes  for 
procedures  of  comparable  complexity 
and/or  similar  methodology  to  be 
certain  that  all  tests  were  graded  fairly, 
and  without  bias.  If  a  scorer  felt  there 
were  significant  differences  between  the 
test  system,  assay,  or  examination  he  or 
she  was  grading  and  others  of  similar 
methodology,  then  the  specific  aspects 
of  the  test  procedure  that  made  it 
different  were  addressed  in  the  written 
justification. 

Once  the  initial  scorer  had  scored  the 
test  system,  assay  or  examination  and 
completed  a  draft  justification  for  each 
score,  another  CDC  staff  member,  who 
had  experience  in  the  laboratory  area 
targeted  by  the  test,  reviewed  the 
information  used  to  grade  the  test,  the 
assigned  grading  scores,  and  the  written 
justifications  for  each  score.  Tlie  scores 
were  reviewed  for  consistency  of  the 
numeric  values  assigned  as  well  as 
consistency  of  the  overall  rating.  The 
written  justification  was  reviewed  for 
technical  accuracy,  consistency,  and 
clarity. 

Finally,  test  scores  and  justifications 
were  reviewed  by  an  outside  expert  or 
a  member  of  CDC  staff  who  was  a 
recognized  expert  in  the  specialty  area 
covered  by  the  procedure.  The  expert 
either  verified  the  technical  acoiracy  of 
the  scoring  and  justification  or  returned 
it  for  further  review  and  suggested  that 
staff  obtain  additional  information,  or.  if 
appropriate,  advised  that  an  outside 
consultant  be  called  to  help  in 
categorization.  If  the  grades  and 
justification  for  a  test  categorization 
passed  this  level  of  review,  the  scores 
were  considered  valid  and  the  test 
system,  assay,  or  examination  was 
added  to  the  test  categorization 
database. 

Once  a  test  system's  grades  and 
justification  were  deemed  valid,  two 
members  of  the  CDC  staff  who  were  not 
involved  in  the  original  scoring  or 
review,  independently  reviewed  the 
written  justification  for  consistency  and 
clarity.  Any  editing  at  this  point  was 
from  the  perspective  of  whether  or  not 


a  knowledgeable  person  reviewing  the 
justification  sometime  in  the  hiture 
would  understand  the  basis  for  the  score 
determination.  Once  a  justification 
passed  this  level  of  review,  it  was 
considered  final  and  complete. 

Genaral  GaidaUiMS  far  Aasigniag 


Although  not  specific  to  any  one 

f>rooedure  or  all  encompassing  for  every 
aboratory  method,  the  following 
general  guideUnes  were  used  by  CDC 
staff  to  achieve  consistency  in  scoring 
both  within  specialty  areas  and  across 
disciplines. 

Knowledge 

Knowledge  was  defined  as  theoretical 
background  informatimi  that  the  analyst 
must  possess  prior  to  performing  the 
test.  This  knowledge  generally  could  not 
be  acquired  by  previous  experience  with 
similar  procedures  or  by  merely  reading 
technical  information  supplied  by  the 
manufacturer.  The  grading  fbr  this 
criterion  took  into  account  not  only  the 
knowledge  required  for  the  analytic 
portion  of  the  procedure  (the  actual 
performance  of  the  test)  but  also  the 
knowledge  required  for  any  preanalytic 
or  postanalytic  portions  that  were 
considered  to  be  specific  components  of 
the  total  procedure. 

A  score  of  "1"  for  this  criterion  meant 
that  the  scientific  knowledge  needed  to 
perform  the  test  was  minimal.  The 
analyst  could  usually  perform  the  test 
by  reading  material  supplied  by  the 
manufacturer.  A  score  of  "1"  assumed 
the  analyst  had  knowledge  of  basic 
laboratory  safety  precautions  such  as  the 
importance  of  wearing  gloves  and  some 
basic  laboratory  analytic  tedmiques 
such  as  the  proper  use  of  a  centrifuge. 

A  score  of  "2  '  for  this  criterion  meant 
that  some  basic  laboratory  related 
scientific  knowledge  was  required  prior 
to  performing  the  test.  The  Imowledge 
required  may  have  been  broad 
laboratory  concepts  or  principles  that  an 
analyst  would  build  on  while  being 
trained  to  perform  the  specific 

Erocedure  under  consideration.  This 
nowledge  could  have  been  acquired 
through  previous  on-the-job  instruction 
or  through  formal  academic  instruction. 
A  score  of  "3"  fbr  this  criterion  meant 
that  speciaUzed  scientific  knowledge 
was  required  to  perform  the  procedure. 
This  knowledge  was  considered 
extensive  and  usually  required 
academic  study.  It  may  luve  included 
knowledge  of  the  clinical  uses  of  a  test. 
Examples  include:  the  diagnostic 
aspects  of  hemolytic  disease  of  the 
newborn  to  accurately  interpret  the 
results  of  the  Indicator  Cell  Rosette  test; 
understanding  the  physical 
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difiiiiiaB  tkffou^  fri>  to  I 
inmniKMbclnipfaavMia:  «id  knowkdoB 
of  th«  ■ucweoaic  i  hwirfitliri  of  ail 
knowB  BMdicBilf  li^illaBt  iMthopnc 
to  be  able  to  adiqutoljr  idvitify  tk« 
microbial  >ouroe  of  an  iafectian. 

Training  and  Experience 
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Training  nkned  to  tfaoM  inetmctions 
specific  to  •  pwceduw  and  the 
acqmsitian.  tbtam^  ftmAkm  and 
repetitiaB.  of  the  ipedfic  todinical 
skills  nacetoaay  Ik  tiM  aocwata 
execution  of  a  pnoedum.  bmerience 
refinred  to  tbe  noad  range  ofakiik 
previously  acquired  by  tbe  analyst 
while  perfomdng  similar  laboratory 
testing. 

A  wean  of  '^''  for  this  criterion  meant 
that  miniwal  traiaiBg  and  experience 
were  required  to  petfarm  the  test.  The 
analyst  could  be  aelf-ta«ght  by  fblkwing 
manufKtmar'a  directions  and  did  not 
need  practioe  !■  tfw  pesoadure  prior  to 
performing  te  toSL  Materials  or 
inatmaMBts  vnee  of  cuch  simple 
constnictiaa  that  Ihey  required  only 
limited,  "one  tiMe**  inatruction  on  their 
use  to  properly  Bsport  tait  tesute. 

A  acbracf  "2'^^Mrt  thai  soma 
training  or  oxpaitoBca  were  required. 
The  tr^niag  woald  he  directed  toward 
the  specific  test  procadare  mider 
considflKatian  ami  vsually  required 
rep^tion  or  praotioe  to  achieve 
proficiency  ia  paafcaming  die  test.  Some 

I eileiie  inqidiiid  eipssismu  In  tlm 

operation  of  aimiiar  eqiiipment  or  in  a 
gfloeral  labomtarytochniqne  required  to 
perform  the  praoedMre  such  as  the  use 
of  a  micraaoopaL 

A  aeon  of  3"  lor  this  criterion  meant 
that  a  hi^  levd  of  tnintng  md 
experience  were  required.  This  training 
usually  reqidied  an  extended  time 
period,  ckiee  saaarYiaian.  and  extensive 
practice.  If  a  hi^  level  of  experience 
was  required,  it  waa  mmaiij  vary 
spedalizad  and  directed  toward  specific 
terhitiquea  critioal  to  the  perfcamsnce  of 
the  prooeduie  each  as  experience  in 
inoculating,  moaitaring,  or  harvesting 
viruses. 

Reagents  or  Motenols  Preparxrtion 

This  criterion  ralBrred  to  the  level  of 
complexity  assnrialed  with  the 
preparation  of  reagents  or  other 
materials. 

A  score  of  "1"  for  this  criterion  meant 
that  reagents  and  materiala  were  usually 
prepackaged  or  required  minimal 
handling  such  as  sii^>le  dilutions  or 
rehydrations. 

A  score  of  "Z"  meant  that  some 
preparation  or  handling  was  required, 
surn  as.  specific  storage  requirements 
hy  Tuegei'its,  reegents  tfaet  required 


reconstitutiaa  immedietely  before  eae; 
or  reegeots  that  required  fwedse 
pipetttog  far  reomstitution. 

A  acore  of '^"  meent  diot  leegaols  or 
materials  were  either  extreaMly  labile. 
required  special  handling  (e.g., 
radioactive  matariek)  or  preparation,  or 
reouired  preciee  ^aviraetric  or 
volumetric  measurements.  A  hi^  score 
was  also  given  when  the  analyst  was 
required  to  calculate  the  needed 
conomtration  of  a  reagent  or  when  dw 
reagent  bed  spedel  disposel  or 
decontaminetion  requirements: 

Chamcteristici  of  Operational  Stepa 

This  critarioa  reisrred  to  die  number 
of  steps  in  the  procedure  and  the  degree 
of  technical  akin  required  to  perform 
those  steps.  Each  procedure  was 
evaluated  ica  the  complexity  of  Stops 
not  only  in  the  analytic  portion  ef  tiie 
proosdure  but  also  in  the  preanalytic  or 
postanalytic  portions  that  were 
considered  piot  of  the  oompleto 
procedure. 

A  score  of  "1"  was  given  if  the  steps 
were  automatically  executed  or  were  not 
extensive  and  easily  performed. 

A  score  of  "2"  was  given  if  tbe  steps 
were  not  fully  automatic  and  required 
some  monitoring,  timing,  or  simple 
calculations.  Exiunples  of  procedures 
receiving  a  score  of  "1"  include  thoee 
requiring  limited  pratreatment  of 
samples  before  analysis,  or  requiring 
simple  calculatioas  after  analysis  to 
arrive  at  a  final  result. 

A  score  of  "3"  was  given  if  the 
were  extensive  or  complex,  required 
manual  manipulation,  required  close 
monitoring  and  control,  or  required 
extensive  calculations.  Many 
procedures  receiving  a  high  score  for 
this  criterion  required  the  analyrt  to  plot 
standard  curvea,  perform  complicated 
calculations,  or  perform  multiple 
volumetric  or  grevimetric 
measurements. 

Calibration.  Quality  Control  or 
Proficiency  Testing  Materials 

This  criterion  referred  solely  to  tbe 
characteristics  of  tbe  materials  used  for 
calibration,  quality  control,  or 
proficiency  testing.  It  did  not  refer  to  the 
difficulty  of  performing  proceduiea 
using  these  materials  since  this  was 
covered  under  "Characteristics  of 
Operational  Steps." 

A  score  of  "1    was  given  if  calibration 
materials,  when  applicable  to  the 
procedure,  were  ^able.  well  defined, 
and  readily  available.  A  score  of  "1" 
was  also  given  if  quality  control 
materials  were  available  and  when 
proficiency  testing  materials  were 
available  or  had  the  potential  of  being 
made  available. 


A  score  of  "2"  was  given  if  quality 
control  materials  did  not  validate  die 
entire  analytic  process,  were  vastly 
diffeivnt  from  me  suoclmeu  matrix,  or 
had  to  be  supplied  by  the  laboratory  as 
previously  assayed  petient  samples.  A 
score  of  "2"  was  also  given  if 
proficiency  testing  materials  were  in  a 
format  other  than  that  of  the  clinical 
specimens.  An  example  of  this  situation 
would  be  the  use  of  photographic  slides 
for  ceil  identification  which  requires  the 
analyst  to  interpret  cell  morphology  in 
an  environment  diat  is  not  the  same  as 
the  actual  testing  environment. 

A  score  of  "3    was  given  if  materials 
were  so  labile  that  control  or  proficiency 
testing  materials  had  no  potential  of 
baing  made  available  or  could  not 
dupUcale  any  part  of  the  sample  matrix. 
This  score  was  usually  given  to  tests 
that  could  not  be  controlled  by 
measuring  analytical  specimens  but 
relied  on  good  laboratory  practice  alone 
to  ensure  quality  results.  An  example  of 
the  above  would  be  bleeding  time  tests. 

Troubleshooting  and  Maintenance 

This  criterion  referred  to  the  extent  or 
the  difficulty  of  the  troubleriiootiiM  and 
maintenance  procedures  required  for 
proper  operation  of  equipment  or 
instruments.  Procedural 
troubleshooting,  in  which  the  analyst 
moat  use  )udgment  to  determine  the 
cause  of  an  incorrect  or  incomplete  test 
result,  was  included  under 
"Interpretation  and  Judgment." 

A  score  of  "1 "  for  instrument 
troubleshooting  was  given  when  the 
troubleshooting  was  automatic  or  self- 
correcting  and  required  minimal 
judgment.  A  scon  of  "1"  for 
maintenance  was  given  when 
equipment  maintenance  wee  seldom 
needed  or  provided  by  the 
manufacturer. 

A  score  of  "2"  was  given  if 
troubleshooting  or  maintenance 
required  some  judgment,  technical  skill, 
decision-making,  or  intervention  by  the 
analyst.  Most  of  the  instruments 
receiving  this  score  had  daily,  weekly, 
or  monthly  maintenance  that  was  fully 
described  by  the  manufscturer.  lliese 
types  of  instruments  often  also  required 
the  analyst  to  follow  a  flow  chart  to 
perform  troubleshooting  procedures. 
Many  of  the  instruments  given  a  score 
of  "2"  wrere  large  volume  or  multi- 
analyte  instruments  that  required  the 
analyst  to  interpret  "error"  messages  or 
follow  sequential  instructions  to  resolve 
problems. 

A  score  of  "3"  was  given  if 
troubleshooting  was  not  automatic  and 
required  a  high  level  of  decision-making 
and  extensive  direct  intervention  to 
resolve  problems.  A  score  of  "3"  «»es 


given  if  instrument  maintenance 
required  special  knowledge,  skills,  or 
abilities.  Most  of  the  procedures 
receiving  this  high  score  did  not  have 
clearly  defined  troubleshooting  or 
maintenance  guides  outlined  by  the 
manufacturer. 

Interpretation  and  Judgment 

This  criterion  referred  to  the  level  of 
interpretive  or  judgment  decisions  that 
an  analyst  must  make  during  all  phases 
of  the  procedure  which  included 
preanalytic  and  postanalytic  decisions 
as  well  as  decisions  made  during  the 
analytic  process. 

A  score  of  "1"  was  given  if  the  analyst 
was  only  required  to  follow  simple 
directions  outlined  in  detail  by  the 
manufacturer  to  perform  the  test.  If  an 
instrument  was  part  of  the  procedure, 
all  results  and  interpretations  were 
automatically  performed  and  the 
instrument  gave  a  direct  read-out  of 
results. 

A  score  of  "2"  was  given  if  the  analyst 
was  required  to  make  some 
interpretation  and  judgment  before 
releasing  results  such  as  checking  for 
logical  consistency  with  other  analytes 
or  making  hmited  judgment  decisions 
on  the  causes  of  incorrect  results. 

A  score  of  "3"  was  given  if  judgment 
or  interpretation  was  required 
throughout  the  testing  process  or  if  the 
resolution  of  problems  required 
extensive  interpretation  or  judgment. 
Some  examples  of  procedures  that 
would  receive  a  higher  score  would  be 
those  that  required  judgment  to 
determine  the  acceptability  of  some 
phase  of  the  analytic  process  before 
proceeding  to  a  final  analysis  or  those 
that  required  an  analyst  to  interpret 
assay  data  in  light  of  other  parameters, 
such  as  gestational  status,  before 
reporting  a  final  result. 

Another  section  of  the  general 
guidelines  for  assigning  scores  was  a 
process  for  verifying  that  scores  were 
logical  and  consistent.  During  the 
scoring  process  and  throughout  the 
review  process,  scores  for  six  of  the 
seven  criteria  were  continually 
evaluated  against  each  other.  (One  of  the 
seven  criteria.  "Calibration.  Quahty 
Control  and  I^oficiency  Testing 
Materials",  was  not  part  of  this 
verification  process  because  the  score 
for  this  criterion  was  a  "stand  alone" 
score.  Since  this  criterion  referred  only 
to  the  availability  or  stability  of 
materials,  the  score  was  specific  for  an 
analyte  or  a  method.  Therefore,  a  high 
or  low  score  assigned  to  this  criterion 
did  not  affect  the  scores  assigned  to  any 
other  criteria.)  Three  of  the  six  criteria. 
"Knowledge",  "Training  and 
Experience",  and  "Interpretation  and 
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Judgment",  referred  to  the  skills  or 
baocgroimd  that  an  analyst  must  possess 
to  perform  the  test.  The  remaining  three 
criteria.  "Reagents  and  Materials 
Preparation",  "C3iaracteristics  of 
Operational  Steps",  and 
"Troubleshooting  and  Maintenance", 
referred  to  specific  attributes  of  a  test 
procedure  that  are  present  regardless  of 
the  skills  or  background  of  the  analyst. 
A  high  score  in  one  of  the  criteria 
relating  to  test  attributes  would  usually 
necessitate  a  high  score  in  one  of  the 
criteria  related  to  the  analyst  since  the 
analyst  usually  needed  high  level  skills 
to  perform  complex  procedures.  In  fact, 
a  high  score  within  any  criterion  that 
could  not  be  justified  by  a 
corresponding  high  score  in  one  or  mora 
related  criteria  was  flagged  as 
inconsistent  and  the  scoring  was 
returned  for  further  review  and 
evaluation. 

Publication  of  Partial  Lists  of  Tests  by 
Complexity 

While  the  process  of  test 
categorization  was  occurring,  the  Public 
Health  Service  (PHS)  publi^ed  four 
partial  lists  of  test  categorizations.  These 
partial  lists  were  relea^  to  the  pubUc 
with  an  open  comment  period  included 
so  that  PHS  could  receive  comments  on 
the  published  categorizations  before 
they  became  final.  This  process  of 
publication  with  comment  enabled  PHS 
to  have  public  involvement  in  the 
completion  of  the  list  to  help  ensure 
that  it  would  be  as  accurate  and 
complete  as  possible. 

List  of  WaivMl  Tests 

During  the  test  categorization  process. 
PHS  received  requests  from  a  number  of 
sources  to  publish  a  list  of  waived  tests 
by  manufacturera.  A  list  of  waived  tests 
was  published  in  the  Federal  Register 
on  August  28. 1992  (57  FR  39211).  That 
hst.  with  some  additions,  is  republished 
in  this  Notice.  It  is  important  to  note 
that,  although  extensive  efforts  were 
made  to  include  all  products  that  meet 
the  criteria  for  waiver,  the  list  should 
not  be  considered  inclusive. 

Release  of  Final  Scores 

Many  requests  were  received  to 
release  the  final  scores  assigned  to  the 
categorized  test  systems,  assays,  and 
examinations.  Scores  for  specific  test 
systems  and  analytes  may  be  requested 
by  wniting  to  Dr.  John  Ridderhof.  Public 
Health  Service.  1600  Qifton  Road  N.E. 
(Mail  Stop  MLR5).  Atlanta.  GA  30333. 

Future  Requests  Gar  Recategorizatioiis 
or  Waiver 

Following  publication  of  this 
comprehensive  list,  the  Public  Health 


Service  will  consider,  cmce  in  any  12 
month  period,  a  request  for 
recategorization  that  is  based  on  new 
information  as  provided  undw  42  CFR 
493.17(c)(3).  Manufacturers  seeking 
recategorization  of  an  instrument,  kit.  or 
test  system  should  direct  their  request  to 
the  Food  and  Drug  Administration 
(FDA).  FDA  will  announce  in  the 
Federal  Regbter  the  date  that  it  will 
begin  accepting  recategorization 
requests.  Requests  for  recategorization 
of  tests  not  subject  to  FDA  approval  or 
methods  developed  in  house  should  be 
sent  to  the  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  requests  will 
be  reviewed  and  the  requester  will  be 
notified  of  the  decision  in  writing,  by 
FDA  or  CDC  as  appropriate. 

With  respect  to  requests  for  waiver, 
manufacturers  seeking  waiver  of 
instruments,  kits,  or  test  systwns  should 
direct  their  request  to  FDA.  Requests  for 
a  waiver  of  tests  not  subject  to  FDA 
approval  should  be  sent  to  CDC.  FDA 
and  CDC  will  review  all  such  requests 
based  on  the  criteria  for  waiver  in  42 
CFR  493.15(b)  and  mil  consult  with 
each  other  before  making  a  decision. 
Proposed  additions  or  deletions  to  the 
list  of  waived  procedures,  as  published 
in  42  CFR  493.15(c).  will  also  be 
referred  to  the  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CLLAC)  for  its  review  and 
recommendations.  All  requests  for 
waiver  will  receive  a  written  response 
that  addresses  the  decision  of  all 
reviewing  agencies. 

A  notice,  with  a  30  day  public 
comment  period,  containing  the 
resolution  of  all  recategorization  and 
waiver  requests,  grantml  or  denied,  will 
be  periodically  published  in  the  Federal 
Register. 

Responses  to  Comnients  oa  the  Foor 
Partial  Lists 

The  comments  from  the  435  test 
categorization  comment  letters  and  the 
department's  responses  to  them  are 
presented  in  the  following  sections.  The 
comments  are  grouped  by  subject  matter 
within  two  main  areas:  a  category  of 
general  comments  for  those  that  crossed 
disciplines,  and  a  category  that  includes 
clinical  laboratory  specialty  areas  for 
comments  specific  to  a  discipline  of 
laboratory  practice. 

General  Conunents 

The  comments  addressed  in  this 
Notice  are  only  those  that  were  relevant 
to  the  four  partial  lists  of  tests  as 
published  in  the  Notices  described 
earlier. 

Many  manufacturera  and  consumera 
of  products  sent  comments  requesting 
that  specific  products  be  recategorized. 
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In  all  instanoM,  the  acores  assigned  to 
these  producta  during  the  categorization 
process  were  reevaluated.  If  there  waa  a 
dianga  in  scoreathat  resulted  in  a 
recategorization,  the  recategorization, 
along  with  the  rationale  for  the  change. 
is  pw)lished  aa  part  of  this  Notice.  If  a 
product  waa  datarmined  to  be 
categorized  ccnecUy,  it  has  been 
included  on  tUa  cnnpilation  liat  with 
no  change  to  its  original  published 
complexity  and  a  Teepcmae  to  the 
comment  explaining  the  rationale  for 
not  changing  the  categnization  is 
induded  in  ttiis  Notice.  Other  more 
specific  genera]  coimnants  are  as 
follows: 

Q)mment:  Many  commenters 
criticized  the  Cact  that  "^risk  of  harm" 
was  not  one  of  tha  a]q)Iicit  criteria  uaad 
to  grade  a  teat  for  comnlexity.  A  law 
commenters  fait  ttiat  the  uaefulneaa  of 
ihe  test  or  the  peiibnnance 
diaraderistica  of  the  test  diould  also  be 
considered  when  grading  for 
complexity. 

Aesponse:  Following  a  notice  and 
comment  period,  the  complexity  modal 
deacribed  in  flw  May  21. 1990  NPRM 
waa  reevaluated.  It  waa  concluded  that 
the  overall  catagorizatiaa  procesa 
described  ia  &eNPRM,  iixJuding 
application  of  tfw  **ridc  of  harm" 
criterion,  was  flawed  because  it  was  too 
sub)ective  and  tt  focused  on  the 
substance  being  measured  (analyte) 
rather  than  the  methodology  for 
measurement  A  reviaed  categorization 
process  was  pabUriied  in  the  February 
28. 1992  Final  Rule.  Tlie  Final  Rule 
establiahed  an  objective  acoring  system 
to  place  tests  into  aidier  the  "moderate 
complexity"  or  **bi^  complexity" 
c^egoiy. 

The  commenters  to  the  Final  Rule  are 
incorrect  in  their  criticism  that  the 
categorizatioB  adkmam  does  not  take 
likelihood  of  an  erroneous  result  into 
account  whan  ttiitii^iiahing  between 
moderate  and  Ugh  complexity  tests.  Aa 
explained  in  the  preamble  to  the  Final 
Rule,  the  scoring  system  measures  test 
complexity  by  weighing  seven  factors: 
knowledge  needed  to  perform  the  test, 
training  and  experience  required, 
complexity  of  reagent  and  materials 
preparation,  characteristics  of 
operational  slaps,  availability  of 
calibration,  quality  control,  and 
proficiency  testing  materials, 
troubleshooting  and  equipment 
maintenance,  and  degrae  of 
interpretation  and  judgement.  In 
addition,  the  naw  model  scores  each  test 
system,  assay,  and  examination 
individually  for  each  criteria.  This 
scoring  aystiam  conlrasts  %viA  the 
scheme  set  lortk  ia  the  NPRM  %rhkfa 
placed  aaalylaB  tmh  as  "red  blood  cell 


counts"  into  catagoriaa  withoot 
distinguishing  betwaan  the  many 
dififBient  systems  that  can  be  uaed  to 
perform  such  tests.  Although 
"likelihood  of  erroneous  result"  is  not 
one  of  the  specific  aitaria  considered, 
the  acoring  system,  by  measuring  test 
complexity,  implicitly  <<i«Hngiii«haa 
between  tests  based  on  risk  of  anor 
becauae  the  more  complex  a  test  is.  tha 
more  likely  it  is  that  the  test  will 
produce  an  erroneous  result  Thus, 
under  the  current  scheme,  the  most 
complex  tests  tall  into  the  "high 
complexity"  category.  Laboratories 
{Mrforming  these  tests  must  meet  the 
most  stringent  personnel  requiremeols. 
Tests  that  are  less  complex  nil  into  tfaa 
"moderate  complexity"  catagoiy. 
Laboratorians  that  parfonn  mo<Mrata 
complexity  tests  need  ooly  meet 
intermediate  personnel  requirements. 

As  noted  in  the  preamble  to  the 
February  28. 1992  Final  Rule,  "riak  of 
harm  to  the  patient  if  a  test  is  parfoimad 
incorrectly"  was  also  deleted  as  an 

explicit  criterion  for  ratngnririiig  aOB- 

waived  tests.  This  factor  waa  dropped, 
in  part  in  response  to  comments  to  tha 
NPRM  complaining  that  the  "risk  of 
harm"  standard  rendered  tha 
categorization  process  too  subiactive. 

It  is  agreed  that  the  "risk  of  harm" 
standard  is  unworkable  becauae  the 
consequences  to  the  patient  of  an 
erroneous  test  result  will  vary 
tremendously  depending  on  such 
factors  as  the  patient'a  medical 
condition,  the  piupoae  lor  whidi  a  test 
is  being  conducted,  and  the  treatment 
prescribed  by  a  physician  due  to  the  test 
residt.  For  example,  ttao  haim  to  tha 
patient  cauaad  by  an  aiTOoeoua 
lymphocyte  count  will  vary  d^wnding 
on  the  actual  medical  conaition  of  the 
patient  If  a  serious  medical  condition 
such  aa  leukemia  goes  undetected  for  a 
long  period  of  time  due  to  the  erroneous 
result  then  the  harm  to  the  patient  may 
be  quite  serious.  If  however,  the  patient 
has  a  viral  upper  respiratory  inliaction. 
a  disease  for  which  there  is  very  little 
treatment,  the  consequences  to  the 
patient  will  be  far  lasa  serious.  The  risk 
of  harm  will  also  vary  depending  on 
how  a  physician  reacts  to  an  erroneous 
test  result.  If  an  inaccurate  test  report 
leads  a  physician  to  order  additiooial 
tests,  then  the  patient  will  sufiar  no 
tangible  harm.  Incorrect  test  results  tiiat 
lead  a  physician  to  prescribe  more 
intensive  treatments,  botvever,  may 
have  more  serious  consequences  for  the 
patient. 

Thus,  in  order  for  the  categorization 
process  to  truly  reflect  tfie  risk  of  harm 
to  the  patient  if  a  test  is  performed 
incorrectly,  each  test  would  have  to  be 
separateiy  categorized  baaed  on  why  the 
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test  was  being  pvasoibed.  the  type  of 
condition  that  was  befaog  tested,  and  the 
condition  of  the  patient.  Adding  this 
layer  of  complexity  to  what  was  already 
an  intricate  system  would  have  been  an 
impossible  tautk.  Even  if  a  classifioation 
scheme  incorporating  risk  at  harm  amid 
have  been  developed,  the  application  of 
that  scheme  would  have  been 
unworkable.  Under  such  a  scheme,^ 
clinicians  and  laboratory  directors 
would  required  to  ascertain  the  context 
of  each  tasts  before  determining  vihidk 
laboratory  personnel  could  perform  it. 
Introducing  thia  type  of  subjectivity  into 
the  process  would  firustrate  our  goal  of 
davmoping  manageable  regulations  that 
would  contribute  to  improved 
performance  of  the  nations's  clinical 
laboratories. 

Conaequently,  in  accordance  with  42 
U.S.C  263a  (f)  (1)  (Q.  the  Secretary  has 
determined  that  it  would  not  be 
"appropriate"  to  consider  the  riak  of 
harm  to  the  patient  when  categorizing 
tasts  for  the  purpose  of  establishing 
personnel  qualifications.  As  discumed 
above,  the  Secretary  determined  that  the 
risk  of  harm  criterion  as  applied  in  the 
NPRM  was  nnwrorkable  ana 
fundamentally  flawed  becaiise  it  did  not 
take  into  account  the  context  in  whidi 
tests  wore  to  be  performed.  Indeed,  the 
Secretary  concluded  &at  due  to  the 
wide  variety  of  ctratoxts  in  which  tests 
are  conducted,  consideraticm  of  "risk  of 
harm"  would  be  virtually  impossible. 
Moreover,  iba  Secretary  realized  that 
even  if  a  list  based  on  harm  to  the 
patient  could  have  been  created,  it 
would  have  been  unmanageable  and 
very  difficult  for  the  regulated 
laboratories  to  apply  in  everyday 
practice. 

The  analytical  performance 
characteristics  of  a  test  such  as  its 
inherent  inaccuracy  or  imprecision, 
although  important,  are  not  directly 
related  to  the  difficulty  of  performing 
the  test  and  therefore  were  not  part  of 
the  criteria  for  grading  tests  by 
complexity. 

Comment:  Many  commenters  were 
critical  of  the  scoring  system.  Some  felt 
that  the  preanalytic  and  postanalytic 
components  of  a  test  had  been  ignored. 
Others  felt  the  system  was  flawed 
because  it  was  based  on  a  horizontal 
summation  instead  of  a  weighted 
summation.  These  commenters  felt  a 
high  score  in  one  criteria  should 
automatically  make  a  procediue  high 
complexity. 

Response:  We  agree  with  the 
commenters  that  this  is  a  critical  issue 
and  regret  that  it  vras  not  cletfiy 
xinderstood  that  these  fiactors  were 
considered  under  the  QX  grading 
system.  Preanalytic  fiactors  sudi  as 


Federal  BegMw  /  VoL  SB.  No.  141  /  Monday,  July  26,  1993  /  Notice> 


knowledge  of  specimen  coUectioa, 
transportation,  and  handling  w«e 
evaluated  under  the  criterion 
"Knowledge."  Other  preanalytic  factors 
such  as  propw  specimen  preparation  or 
manipulation  prior  to  testing  wwe 
evaluated  xmder  the  criteria  "Training/ 
Experience"  and  "Characteristics  of 
Operational  Steps."  Postanalytic  factors 
such  as  performing  calculations, 
interpreting  results  in  the  context  of  the 
patient  information,  discwning 
agglutination  patterns,  and  recognizing 
technical  probleins  within  the 
procedure  were  ei^uated  under  the 
criterion  "Interpretation  and  Judgment" 
Thus,  four  of  the  seven  criteria  used  to 
categorize  a  test  inchided  critical  pre 
and  postanalytic  factors.  Additionally, 
the  process  cif  verifying  consistency  in 
scoring  by  evaluating  test  characteristics 
for  one  criterion  against  test 
charactwistics  for  related  criteria  gave 
consideration  to  high  scores  without  the 
necessity  of  weighting  the  scoring 
process.  No  test  system,  assay,  or 
examination  which  was  assigned  a  score 
of  "3"  for  any  critwion,  other  than  "the 
availabiUty  of  QC  and  PT  materials,'* 
received  a  total  score  low  enough  to 
place  it  in  the  moderate  complexity 
category. 

Comment:  Some  commenters  rescored 
test  systems,  assays,  and  examinations 
using  the  sevni  criteria  and  received  a 
much  lower  score  by  assigning  a  score 
of  "0"  to  one  or  more  criteria. 

Response:  As  stated  previously,  the 
scores  assigned  were  either  1,  2,  or  3.  A 
score  of  "0"  was  not  a  choice.  In 
practice,  this  means  that  Uie  lowest 
possible  score  a  test  system,  assay,  or 
examination  could  receive  is  "7", 

Comment:  A  tevi  commenters 
requested  that  all  reagents  designed  for 
use  on  specific  automated  instruments 
be  identified  and  ^aded  for  complexity. 

Response:  Only  complete  test 
systems..assays.  or  examinations  were 
graded  for  complexity.  Complete  test 
systems,  assays,  or  examinations 
include  reagrats.  instruments,  and  all 
other  compon«its  critical  to  the 
performance  of  the  test.  Reagents  alone 
do  not  constitute  a  complete  test  system. 
If  one  manufacturer's  reagents  were 
cleared  by  the  FDA  to  be  used  on 
another  manufacturer's  instnmient.  the 
assumption  was  made  that  the 
complexity  of  the  test  assay,  as  defined 
by  the  analyte  and  the  instrument, 
would  not  change. 

Comment:  A  few  manufacturers 
requested  product  name  changes  or 
deleticms  of  instruments  and/or  kits 
because  of  company  acquisitions,  new 
contracts  or  products  being  removed 
from  the  market. 


Response:  Existing  instruments  and/ 
or  products  that  have  been  acquired  by 
another  company  and  have  undergone  a 
name  change,  will  not  be  deleted  from 
the  test  categorization  database.  The 
acqiiired  instruments  or  products  «rill 
be  added  to  the  database  as  separate 
entries  and  scored  for  complexity  under 
the  new  company's  tradename. 
Likewise,  instruments  and/or  products 
that  are  no  longer  available  will  not  be 
deleted  fiom  the  database.  Such 
instruments  ot  products  may  still  be  in 
use.  The  process  of  retaining  historical 
listings  for  test  systems  and  analytes  in 
the  datebase  ensures  that  products  will 
be  categorized  under  ail  possible 
recognized  names. 

Caamunt:  Obe  commenter  steted  that 
categorizing  certain  instruments/readers 
for  urine  quahtative  dipstick  and 
erythrocyte  sediment  rate  (ESR)  as 
either  moderate  or  high  while  the 
manual  method  for  ESR  and  urine 
qualitative  dipstick  chemistries  was 
waived,  was  not  logicaL  The  commenter 
also  stated  that  this  classification  would 
discourage  the  purchase  of  instrumente 
and  impede  the  development  of  new 
automated  methods. 

Response:  Adding  an  instrum«it  to  a 
procedure  for  any  analyte  changes  the 
test  procedure  and  can  either  increase  or 
decrease  its  complexity.  Since 
automated  procedures  for  theee  analytes 
were  not  included  in  the  list  of  waived 
teste,  these  automated  methods  were 
categorized  as  moderate  or  high 
complexity  using  the  seven  criteria  for 
categorization  of  test  systems. 

Comment:  Commenters  asked  for 
clarification  of  the  complexity  of 
analytes  not  listed  in  the  Federal 
Register  that  are  perameters  of  other 
analytes  that  are  listed.  For  example,  the 
reporteble  (tarameters  in  Blood  Gases 
with  pH  such  as  pC02  and  p02  are  not 
listed  as  separate  analytes.  Does  this 
make  these  imlisted  parameters  high 
complexity  by  defautt? 

Response:  Unhsted  perameters  which 
are  part  of  a  listed  analyte  are  not  hi^ 
complexity  by  default  As  addressed  in 
the  second  partial  test  list  published  rat 
July  8, 1992,  Blood  Gas  with  pH  is 
considered  one  analyte.  Specific 
components  of  blood  gas  analyses,  such 
as  pC02  and  p02  are  not  considered 
"stand  alone"  analytes  but  rather 
parameters  of  the  analyte.  "blood  gas 
with  pH."  Other  analytes  that  are 
composites  of  unlisted  parameters  are 
Carboxyhemoglobin  and 
Oxyhemoglobin/Oxygen  Saturation 
which  both  depend  on  the  measurement 
of  methemoglobin  and  hemoglobin  to 
arrive  at  a  final  result.  MethemoglolHn 
and  hemoglobin  will  not  be  listed  as 
separate  analytes  for  instruments  or 


assays  that  measure  carboxyhemogloUn 
or  oxyhemoglobin.  Likewise,  the 
calculated  hemattriogic  parameters. 
MCV,  MCHC  and  MCH  wiU  not  be  listed 
as  "stand  alone"  analytes. 

Comment:  A  niunber  of  commenter* 
thought  that  the  process  of  test 
categorizatitm  would  determine  if  a 
procedure  should  be  waived.  Numerous 
requests  were  submitted  for  specific 
producte  to  be  waived.  Most  of  the 
requesters  felt  the  specific  producte 
mentioned  were  simple  procedures  that 
met  the  criteria  for  a  waived  test.  The 
following  is  a  list  of  the  test  systems, 
assays,  and  examinations  that 
commenters  requested  to  be  waived: 

All  ooior  change  urine  and  Mnmi  pregnancy 

taste  that  tiee  monoclonal  antibodiee 
All  (Rtxxduree  for  Total  Immunoglobulins 

IgB 
All  procedures  for  Allergen  Specific  IgB 
Urine  microecopic  examination 
KOH  Preparations 
Pinworm  preparationa 
Trichomonas  preparations — vaginal  wet 

mounts 
Wet  preps  for  bacteria,  fungi,  or  parasitas 
Simple,  direct  microacopic  examinatkns  of 

urine,  or  vaginal  secretions  done  by 

physician  in  office 
Simple  microecopic  tests  done  by  physician 

in  office  which  include  vaginal  saline  wet 

mount,  poet  coital  taete  for  spenn  count 

and  infection  of  mucous,  and  axan  of 

urinary  sediment 
Tzanck  smears 
Derl^eld  examinatioa 
Gram  stain 

CLOteet  for  Helicobacter  pyiori 
Fungal  culturae 
Activated  clotting  time 
HemoCua  for  hemoglobin 
HemoCue  for  glucoee 
Biosite  Triage  Panel  of  Drug*  of  Abuse 
Syntax  Acculevel  screen  far  therapeutic 

drugs 
Cholestecfa  L.IXX.  far  HDL  asd  total 

cholesterol 
ChemTrak  Accumetar  far  total  choloetaral 
Coming  Biotrack  512 
Du  PoDt  Coumatrak 

Response:  The  process  of  grading  for 
complexity  by  the  seven  criteria,  as 
mentioned  previously,  was  not  the 

Erocess  used  to  determine  procedures  to 
a  waived.  The  test  categorizaticm 
process  determined  whether  non- 
waived  procedures  should  be  classified 
as  moderate  or  high  complexity.  The 
rationale  for  waiving  or  not  waiving  the 
specific  systems  that  commenters 
requested  for  waiver  is  presented  below 
for  each  test  system: 

A7i  Color  Change  Urine  and  Serum 
Pregnancy  Tests  That  Use  h4onoclona} 
Antibodies 

The  list  of  waived  procedures  as 
described  in  42  CFR  493.15  specifically 
stetes  that  the  pregnancy  teste  that  meet 
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the  criteria  for  waiver  are  color 
comparison  tests  performed  on  urine. 
Many  color  cfaange  pregnancy  tests 
designed  for  urine  testing  have  been 
cleared  by  the  FDA  for  home  use. 
Although  many  of  the  urine  color 
change  pregnancy  tests  can  also  be 
performed  on  serum,  no  serum 
pregnancy  test  has  been  waived  nor  has 
the  FDA  cleared  any  of  these  tests  for 
home  use. 

All  Procedures  for  Allergen  Specific  and 
Total  IgE  j 

There  are  many  different  types  of  test 
procedures  for  allergen  speciiic  and 
total  IgE  and  these  procedures  include 
both  moderate  and  high  complexity 
tests.  An  example  of  a  moderate 
complexity  test  would  be  a  "test  strip" 
procedure  that  has  strict  timing  and/or 
temperature  control  requirements  and 
requires  some  interpretive  skill  to 
discern  a  positive  or  negative  result  or 
to  identify  procedural  errors.  A  more 
complex  procedure  would  be  one 
containing  non-automated 
spectrophotometric  measurement, 
critical  timing,  or  extensive  washing  of 
the  solid  phase  matrix  which  would 
require  ■  significant  amount  of  operator 
intervention.  All  of  these  procedures 
require  some  level  of  judgment  and 
Interpretation  on  the  i>art  of  the  analyst 
to  arrive  at  a  final  result.  None  of  the 
tests  for  allergen  specific  or  total  IgE 
meet  the  criteria  for  waiver. 

Physician  Performed  Microscopy 

These  tests  do  not  meet  the  criteria  for 
waiver  and,  for  the  most  part,  are 
categorized  as  moderate  complexity. 
The  tests  mentioned  in  comment  letters 
were  all  microscopic  evaluation 
procedures  that  require  a  high  level  of 
interpretive  skills.  For  example,  the 
KOH  preparation  requires  skill  to 
identify  specific  cellular/fim^ 
elements  in  clinical  specimens  and  to 
distinguish  them  firom  debris  and  other 
artifocts.  This  procedure  also  requires 
training  in  the  proper  manipulation  of 
the  microscope.  All  of  these 
characteristics  were  considered  in 
cat^orizing  these  procedures  as  tests  of 
moderate  complexity.  We  do  not  feel 
that  these  tests  fit  the  criteria  fior  waived 
tests.  However,  a  new  subcategory  of 
testing  called  "Physician-Performed 
MicnMcc^y"  has  been  establi^ed  as 
described  in  HSQ-202-FC  and 
published  in  the  Federal  Register  on 
January  19. 1993  (58  FR  5215). 
Physicians  perfwming  the  specific  tests 
included  in  this  subcategory  are  not 
subject  to  routine  inspections.  The 
following  tests  are  included  in  the 
subcategory.  "Physician  Performed 
Microscopy": 


UMI 


KOH  pfeparatioiu 

Pioworm  preparations 

Urine  lediment  examinations 

Wet  mounts  of  vaginal,  cervical  or  skin 

specimens 
Post-coital  qualitative  exams  of  vaginal  or 

cervical  mucous 
Fern  test 

Not*-.  At  the  May  1993  CXIAC  meeting,  a 
request  was  made  that  stained  nasal  smears 
for  the  presence  of  grauulocytes  be  added  to 
the  list  of  tests  in  this  category.  Following  the 
committee's  recommendalton,  CDC  is 
evaluating  this  test  for  possible  inclusion  in 
the  physician-perfbrm«»d  microscopy 
category. 

Tzanck  Test 

The  Tzanck  test  is  used  for  a 
preliminary  diagnosis  of  Herpes  zoster, 
simplex  or  varicella.  A  smear  is  made 
from  cellular  material  taken  from  the 
base  of  a  vesicular  eruption,  and  the 
smear  is  stained  with  WrigJ^'s  or 
Giemsa  stain.  Experience  in  the  use  of 
the  light  microscope  is  required  to 
perform  the  test,  llie  analyst  must  have 
knowledge  of  normal  epithelial  cells 
and  the  changes  that  occuir  in  these  cells 
when  they  are  infiltrated  by  an 
infectious  agent.  Interpretive  skill  is 
required  to  identify  the  large  nucleated 
cells  that  are  indicative  of  this  type  of 
infection.  Judgment  is  required  to 
determine  if  confirmatory  testing  is 
required.  This  test  does  not  meet  the 
criteria  for  waiver  nor  does  it  meet  the 
criteria  for  the  subcategory  "Physician- 
Performed  Microscopy." 

Darkfield  Examination 

The  darkfield  examination  is  used 
primarily  for  the  detection  of 
Treponema  pallidum.  The  analyst  must 
have  training  and  experience  in  the  use 
of  the  darkfield  microscope  and  in  the 
proper  collection  and  handling  of  the 
sample.  Judgment  is  required  to  detect 
the  presence  of  the  organism  and 
distinguish  it  bom  tissue  debris. 
Interpretive  skill  is  required  to 
recognize  the  characteristic  motility 
pattern  of  Treponema  pallidum.  The 
darkfield  examination  does  not  meet  the 
criteria  for  waiver. 

Gram  Stain 

The  analyst  must  be  trained  in  the  use 
of  the  light  microscope  and  the  gram 
stain  technique.  Correct  timing  of  stains 
and  recognition  of  under/over 
decolorization  is  important.  The  analyst 
must  have  a  basic  knowledge  of 
leukocytes  and  intracellular  gram 
negative  diplococd  for  the  examination 
of  endocervical  and  urogenital 
specimens.  For  all  other  sources,  the 
analyst  must  have  a  comprehensive 
knowledge  of  all  possible  organisms  that 
could  contribute  to  the  inflammatory 


state  and  any  normal  flora  or  cellular 
material  that  might  be  present  in  the 
specimen.  Extensive  training  is  required 
for  the  analyst  to  recognize  and 
enumerate  the  type  of  cellular  material 
and  identify  the  microscopic 
characteristics  of  normal  flora  and 
pathogenic  bacteria  for  each  site/source. 
The  gram  stain  does  not  meet  the 
criteria  for  waiver. 

CLOtest  by  Delta  West 

The  CLOtest  is  performed  on  a  tissue 
sample  removed  during  endoscopy  for 
the  purpose  of  identifying  the  presence 
of  Helicobacter  pylori.  Prior  to  testing, 
the  analyst  must  examine  the  testing 
wells  for  any  color  change  that  would 
indicate  possible  reagent  deterioration 
and  use  professional  judgment  to 
determine  whether  or  not  the  wells  are 
acceptable  for  use.  The  gel  in  the  testing 
wells  must  be  warmed  prior  to  use. 
Judgment  and  interpretation  are 
required  to  recognize  a  color  change  in 
the  gel  that  is  specific  for  the  organism 
and  to  interpret  results  in  required  time 
frames.  The  analyst  must  be  able  to 
recognize  a  false  positive  color  change 
caused  by  other  organisms.  The  CLOtest 
does  not  meet  the  criteria  for  waiver. 

Fungal  Cultures 

Fungal  cultures  require  that  the 
analyst  be  trained  to  properly  collect 
and  transport  specimens,  and  to  select 
the  appropriate  media  for  optimal 
growth  of  the  suspected  yeast  or  mold. 
Training  and  experience  are  also 
necessary  to  perform  microscopic 
evaluations  and  conduct  the  appropriate 
biochemical  analyses.  Extensive 
knowledge,  experience,  and 
interpretation  are  required  to  identify 
and  select  fungi  for  subculture,  to 
correctly  interpret  biochemical  testing 
results  and  to  provide  final 
identification  of  the  isolated  fungi. 
Fungal  cultures  do  not  meet  the  criteria 
for  waiver. 

Activated  Clotting  Time 

Results  of  the  Activated  Clotting  Hme 
are  very  technique  dependent.  Careful 
technique  is  required  to  properly  collect 
and  handle  blood  samples  and  avoid 
contamination  with  tissue  fluid  or  other 
extraneous  clotting  factors.  In  most 
procedures,  thorough  and  carefol 
mixing  of  blood  and  reagent  is  essential. 
A  few  others  require  vigorous 
resuspension  of  activator  prior  to 
addition  of  the  sample.  Some 
procedures  require  precise  timing.  To 
optimize  precision,  all  technique 
variables  should  be  held  constant  from 
test  to  test.  Although  many  instruments 
give  a  direct  readout,  the  analyst  is 
usually  advised  to  visually  verify  the 
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instnimeBt's  remit  by  inspecting  the 
clot  for  the  presence  of  an  incomplete 
clot  or  other  indicatiant  of  the  need  for 
repeat  or  additional  testing.  The  analyst 
must  also  be  able  to  recognize  an 
instrument  malfunctioD  such  as  a 
variation  in- temperature.  Tests  for 
activated  clotting  time  do  not  meet  the 
criteria  for  waiver. 

Hemocue  for  Glucose:  This  procedure 
for  glucoee  has  not  bean  cleared  for 
home  use  and  therefore  is  not  waived. 

Hemocue  fot  Hemoglobin:  hi 
accordance  with  the  recommendation  of 
CUAC,  a  new  %w^ved  category. 
"Hemoglobin  by  single  analyte 
instruments  with  self-fxmtained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout",  was 
published  in  HSQ-202-4=G  in  the 
Fedwal  R^giatar  on  January  19. 1993 
(58  FR  5215).  The  HemoCue  for 
hemoglobin  fits  this  new  category  and 
has  been  added  to  the  list  of  waived 
procedures  as  reflected  in  this 
compilation. 

Biosite  Triage  Panel  of  Drugs  of  Abuse 

This  test  is  a  visual  immunoassay  test 
performed  on  urine.  Training  is  required 
to  perform  all  steps  in  the  procedure. 
The  test  requires  the  addition  of  an 
exact  amount  (140  ul)  of  specimen  to 
the  reaction  cup,  incubation  of  the 
reaction  for  a  ^edfic  timed  interval, 
manual  quantitative  transfer  of  the 
reaction  mixture  to  a  detection  area 
followed  by  a  second  timed  reaction 
interval.  The  final  phase  in  the 
procedure  includes  addition  of  a  wash 
solution  that  must  react  for  a  specific 
period  of  time  but  that  time  must  not  be 
allowed  to  exceed  the  10  minute  limit 
for  reading  of  results.  Judgment  is 
required  to  interpret  positive  results  and 
compare  them  with  a  "test  valid/test 
invalid"  bar.  Factors  such  as  technical 
or  procedural  errors,  as  well  as 
additional  substances  in  the  urine 
sample,  may  intarfiBta  with  the  test  and 
cause  erroneous  results.  This  test  does 
not  meet  the  criteria  for  waiver. 

Syntex  Acculevel  Screen  for 
Therapeutic  Drugs 

This  test  is  a  quantitative 
immunochromatographic  test  which  is 
performed  on  whole  blood.  Training  is 
required  to  collect  an  exact  12ul  volume 
of  specimen  for  analysis  and  to . 
quantitatively  add  the  sample  to 
reagents.  After  a  timed  (lS-20  min.) 
interval,  the  test  cassette  must  be  moved 
from  the  first  reagent  tube  to  a  second 
reagent  tube.  After  a  second  timed 
incubation,  the  test  cassette  is  removed 
from  the  second  reagent  and  must  be 
read  within  1  minute.  The  height  of  the 


chromatographic  color  bar  oa  the  teat 
cassette  must  be  compared  to  a  muK 
table,  which  is  lot  specific  for  the  kit 
and  converted  to  ug/ml  or  umol/L. 
Judgment  is  reqtiired  to  recognize  the 
endpoint  when  color  diange  is  complete 
and  to  correctly  convert  the  color 
comparison  chart  to  a  quantitative 
result.  This  procedure  does  not  meet  the 
criteria  for  waii 


Cholestech  LDX.  for  HDL  and  Total 

Cholesterol 

The  Oiolestecfa  L.D.X.  measurea  HDL. 
total  cholesterol  and  triglycerides  on 
whole  bfood,  pissma  or  serum.  The 
analyst  must  add  a  specific  quantitative 
amount  of  sample  to  the  sample  welL 
As  noted  by  the  manufiacturer.  the 
procedure  includes  a  critical  time  limit 
for  the  addition  of  the  sample  to  the 
well.  Training  is  required  far  the  wialyst 
to  correctly  interact  with  and  maintain 
the  instrument.  Interpretation  and 
judgment  are  required  to  evaluate 
patient  results  and  determine  the  need 
for  repeat  testing  or  possible  interfimng 
substances.  The  manufacturer  of  the 
Cholestech  LDX  has  recently 
submitted  new  information  on  this  test 
system.  The  request  for  waiver,  based  (mi 
this  new  information,  is  currently  under 
review. 

ChemTrak  Accumeter  for  Total 
Cholesterol 

The  ChemTrak  Accumeter  was 
recently  cleared  for  home  use  by  the 
Food  and  Dnig  Administration. 
Subsequent  to  the  FDA  clearance,  the 
manufacturer  petitioned  CLIAC  for 
waiver  status.  At  its  May  1993  meeting, 
CLIAC  recommended  that  this  system 
be  considered  for  waiver.  The 
ChemTrak  Accumeter  is  currently  being 
reevaluated  for  possible  inclusion  on 
the  list  of  waived  tests. 

aba  Coming  Biotrack  512/Du  Pont 
Coumatrak 

The  Ciba  Coming  Biotrack  512  and 
the  Du  Pont  Coumatrak  are  similar 
instruments  designed  to  measure 
Activated  Partial  Thromboplastin  Time 
(APTT)  and/or  Prothrombin  Time  (FT). 
An  essential  component  of  these 
systems  is  a  test  cartridge  that  has 
specific  storage  requirements.  The 
analyst  must  be  trained  in  the  proper 
collection  of  a  blood  sample  free  of 
tissue  fluid  which  is  essential  for 
accurate  test  residts.  Training  is  alao 
required  in  the  proper  placement  of  the 
blood  sample  on  the  test  cartridge,  the 
performance  of  procedural  steps,  the 
detection  of  procedural  errors  diiring 
analysis  and  the  proper  storage  of  the 
instrument  and  test  cartridges.  Judgment 
is  required  to  determine  the  need  for 


repeat  or  more  coaaprehwisive  testing. 
Tbaee  teat  systems  do  not  meet  the 
criteria  for  waiver. 

Specialty  Area  Commenta 

Comments  on  Microbiology  Tests 

Overiew  of  changes  made  to 
Microbiolow:  During  the  open  comment 
period  for  the  list  of  test  systems,  assays, 
and  examinations  published  as  a  ^4otice 
in  the  Federal  Kagjster  on  February  28, 
1992.  conunants  were  received 
suggesting  that  certain  areas  of 
microbiology  should  be  recategorized  as 
high  complexity.  Comments  specifically 
targeted  the  de^ee  of  interpretation  and 
judgment  reouired  to  identify  organisms 
grown  on  culture  media.  In  response  to 
these  comments,  this  area  of 
microbiology  waa  reevaluated  and 
revised  to  recognize  that  the  isolation, 
identification,  and  susceptibility 
determination  of  organisms  transferred 
from  culture  media  constitute  a  total 
process  which  should  be  categorized  as 
a  single  test.  Identifications  and/or 
susceptibility  determinations  of 
organisms  transferred  from  culture 
require  significant  knowledge,  training, 
and  interpretation  for  the  selection  and 
pwformance  of  the  individual  test 
components  which  may  include 
staining  for  microscopic  evaluation, 
subculturing.  and  conducting 
miscellayous  biochemical  analysea. 
Taking  these  factors  into  consideration 
when  scoring  procedures,  those     <- 
microbiology  test  systems,  assays,  and 
examinations  involving  identification 
and/or  susceptibility  determinations  of 
organisms  transferred  from  culture 
media  have  scored  in  the  high 
complexity  category.  Conversely,  many 
microbiology  test  systems,  assays,  and 
examinations  that  do  not  require  the 
transfer  of  organisms  (e.g.,  colony 
counts)  and  only  provide  preliminary 
results  have  been  categorized  as 
moderate  complexity.  We  have  also 
graded  for  complexity  those  test 
systems,  assays,  and  examinations  that, 
when  used  for  identification,  will,  in 
most  instances,  identify  an  organism 
without  additional  biochemical  and/or 
physiological  tests. 

Most  of  these  changes  were  published 
in  the  Federal  Register  on  September  2, 
1992.  Subsequently,  it  was  decided  to 
request  input  on  this  issue  from  the 
Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAQ. 
Consequently,  on  October  2, 1992,  the 
published  proposed  changes  in  the  area 
of  microbiology  were  rescinded  to  allow 
for  additional  consideration.  The 
CUAC  at  its  first  meeting  on  October  28 
and  29. 1992,  endorsed  the  changas 
proposed  in  this  area  of  microbiology. 
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All  the  microUoIogy  changes  that 
resulted  bx>m  the  reevaluation  and  that 
vrere  proposed  to  CLIAC  and  spproved 
by  them,  have  been  inonporated  in  this 
compilation  and  sre  described  below. 
As  discussed  in  previous  pages,  the 
following  snalyte/test  systems  entries 
published  on  Felxuary  28, 1992  ss 
moderate  complexity  have  hem 
recategorized  from  moderate  to  high 
complexity  when  rescored: 

Aerobic  trior  Atiamobic  Organisan- 
Unlimitgd  Sources 

All  Mimial  KB  Disc  DiAis  AntimkrobUl 

Susceptibility  Tests 
Vitek  Sysloms  VITBK  (including  culture) 

Campylobacter 

Bacton  Dickinson  BEL  CunpyaUde  TatI 

(including  cultural 
Meridian  Diagnostics  Maritac-Campy  QCL) 

(including  culture) 

Escherichia  Coli  j 

Bio-Medical  ANI  £  coli  0157  Test  (including 

culture) 
Pro-Lab  Diagnostics  E.  coli  0157  Latex  Test 

(including  culture) 
Unipath  B.  coli  0157  Latex  Kit  (including 

culture) 

Haemophilus  Influenxae,  Type  a,  c-f 

Kaiobio  Phadebact  Haemophilus  (including 
culture)  j 

Haemophilus  influenxae,  type  b  ' 

Karobio  Phadebact  Haemophilus  (including 
culture)  j    0 

Neisseria  Gonorrhoeae 

Adams  Scientific  Identicult— Afeissena 

(including  culture) 
Karobio  Phadebact  Monoclonal  Gonococcus 

(including  culture) 
Meridian  Diagnostics  Meritec-GC  (including 

ctilture) 
New  Horixons  Gonogen  (including  culture) 
New  Horizons  Gonogen  0  (including  culture) 

Salmonella  j 

Bio-Medical  ANI  Salmonella  Test  (Including 
Culture) 

Staphylococcus  j 

Adams  Scientific  SeroStat  n  Staphylococcus 

(including  culture) 
Advanced  Medical  Technologies  Rapi-Staph 

(including  culture) 
Baxter  MicroScan  StaphyLatex  (including 

cuhme) 
Bectob  Dickinscm  BBL  Staphyloslide 

(including  culture) 
Bio-Medical  ANI  S.  aureus  Test  (including 

culture) 
Carr-Scarborough  Accu-Staph  (including 

culture) 
Difoo  Bacto  Staph  Latex  Test  (including 

culture) 
Inununo-Mycologics  LA-Staph  (including 

culture) 
Innovative  Diagnostic  Systems  IDS 

Staphylochrnne  (inc  culture) 
Medical  Diagnostics  Technologies  Staph 

Utex  (including  culture) 
NCS  Staphtiide  (including  culture) 


Regional  Media  Lab  Hemastaph  (including 

culture) 
Vitek  Systems  RAPIDEC  Staph  (including 

culture) 
Wellcome  Staphaurex  (including  culture) 

Sfireplococcus,  Group  A 

Abbott  TestPack  Strap  A  (including  culture) 
Adams  Scientific  SeroStat  Streptococcus 

(including  culture) 
Antibodies  Inc.  Detect-A-Strep  (including 

culture) 
Becton  Dickinson  BBL  Strep  Grouping 

(including  culture) 
Diagnostic  Prodocts  PatboDx  LA  Strep  Group 

(including  culture) 
Kaobio  Phadebact  Streptococcus  (including 

cuhnre) 
Kodak  SuraCall  (including  culture) 
Medical  Technology  Corp.  Oprtitac  Strep  A 

(including  culture) 
Medix  Biotech  Sure-Strep  A  (including 

culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
V-Tech  V-Trend  Strep  A  (including  culture) 
Wellcome  Reveal  Colour  Strep  A  (from 

culture) 
Wellcome  Streptex  (including  culture) 

Streptococcus,  Group  B 

Adams  Scientific  SeroStat  Streptococcus 

(including  culture) 
Becton  Diddnson  BBL  Strep  Grouping 

(including  culture) 
Diagnostic  Products  PathoDx  LA  Strep  Group 

(including  oilture) 
Karobio  Phadebact  Streptococcus  (including 

culture) 
Meridian  Diagnostics  Meritec-Strep 

(including  culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
Wellcome  Streptex  (including  culture) 

Streptococcus,  Group  C 

Adams  Scientific  SeroStat  Streptococcus 

(including  culture) 
Diagnoctic  Producto  PathoDx  LA  Strep  Group 

(including  culture) 
Karobio  Phadebact  Streptococcus  (including 

culture) 
Meridian  Diagnostics  Meritec-Strep 

(including  culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
Wellcome  Streptex  (including  culture) 

Streptococcus,  Group  D 

Bio-Medical  ANI  Strep  Test  (including 

culture) 
Diagnoctic  Producta  Corp.  PathoDx  Strep  D 

(including  culture) 
Kvobio  Phadebact  Streptococcus  (including 

culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
Wellcome  Streptex  (including  culture) 

Streptococcus,  Group  F 

Adanu  Scientific  SeroStat  Streptococcus 

(including  culture) 
Diagnostic  Producto  PathoDx  LA  Strep  Group 

(including  ctilture) 
Karobio  Phadebact  Streptococcus  (including 

culture) 


Meridian  Diagnostics  Meritec-Strep 

(including  culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
Wellcome  Streptex  (including  culture) 

Streptococcus,  Group  G 

Adams  Scientific  SeroStat  Streptococcus 

(Including  culture) 
Diagnostic  Producto  PatboDx  LA  Strep  Group 

(including  culture) 
Karobio  Phadebact  Streptococcus  (including 

culture) 
Meridian  Diagnostics  Meritec-Strep 

(including  culture) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  culture) 
Wellcome  Streptex  (including  culture) 

yeast.  C.  Albicans  Only 

Aoalytab  API  20C  Yeast  Identification  Kits 

(including  cult.) 
Analytab  Yeast  Ident  (including  culture) 
Carr-Scarborough  C.  albicans  IMsc  Screening 

Kit  (ina  cult) 
Medical  Wire  Equip.  MicroRing  YT 

(including  culture) 

The  following  test  system  entries  have 
been  deleted  from  the  moderate 
complexity  test  list  because  these  test 
systems  require  identification  from 
cultiue  and,  as  reflected  in  the 
compilation  included  in  this  Notice,  are 
high  complexity  regardless  of  the 
source: 

Analytab  API  20  Streptococcus 
Analytab  API  Laboratories  Rapid  B 
Analytab  API  Laboratories  Rapid  NFT 
Analytab  API  Laboratories  Rapid  Strep 
Analytab  API  Quad  Perm  ■•■ 
Analytab  API  Staphase  III 
Analytab  API  ZYM  Microorganism 

Differentiation 
Baxter  Haemophilus/Neisseria  Identif— Panel 
Becton  Dickinson  Minitek  Kito 
Innovative  Diagnostic  Systems  IDS  Rapid  SS/ 

U  System 
Innovative  Diagnostic  Systems  Modified  IDS 

Rapid  NH  System 
Innovative  Diagnostic  Systems  Rap  NF  Plus 

System 
Innovative  Diagnostic  Systems  Rapid  NF 

System 
Micro  Media  Systenu  Bacterial  ID  Panels/ 

Gram  Neg/Gram  Pos 
Roche  Enterotube  n 

The  following  test  system  entries  in 
the  area  of  microbiology  as  published  on 
February  28. 1992  have  been  deleted 
from  the  list  of  test  systems,  sssays.  and 
examinations  cstegorized  by 
complexity.  These  test  system  entries 
are  not  complete  test  systems  and 
therefore  will  not  be  individually 
graded  for  complexity.  Since  all  of  these 
entries  are  used  fixr  identification  of 
organisms  from  culture,  they  represent 
components  of  a  total  test  process  that 
is  high  complexity: 

Adams  Scientific  B.  Cat  Confirm 
Adams  Scientific  Identicult— AB 
Adams  Scientific  Identicult— BL 
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Adams  Scientific  Mug-Indole  Disc 
Adams  Scientific  Rapid-Hippurate 
Adams  Scientific  Stat-Unase 
American  Biomedical  Prod.  B.  Fragtex 
Anaerobe  Systems  Bile  DifferentiaiDisk 
Anaerobe  Systems  Colistin  10  meg. 

DifferentiaiDisk 
Anaerobe  Systems  Kanamycin  1000  meg 

Differential  Disk 
Anaerobe  Systems  Vancomycin  5  meg 

DifferentiaiDisk 
Analytab  API  Germ  Tube 
Analytab  API  StaphTrac 
Baxter  Coagulase  Planna 
Baxter  MiapScan  Rapid  Yeast  Identification 

Panel 
Becton  Dickinson  Cefinase  Discs 
Calbiochem  Padac  DiEferentiation  Discs 
Calbiochem-Behring  Anti-Dnase  B 
Carr  Microbiologicals  Beta  Lactamase 

Reagent  Disc 
Carr  Microbiologicals  CSM  Chromogenic  B- 

Lactamase  Disc 
Carr  Microbiologicals  Hipp  Microtube 
CaiT  Microbiologicals  Onpx-Indol  Microtube 
CaiT  Microbiologicals  PYR  Broth 
Cair  Microbiologicals  PYR  Discs 
CaiT  Microbiol(^cals  Pgua-Indol  Microtube 
Carr  Microbiologicals  Phos  Microtubes 
Carr  Microbiologicals  Pro  Discs 
Cart  Microbiol(^cals  Pyrr  Microtubes 
Carr-Scarbwouf^  ALN  Differentiation  Discs 
Carr-Scarborough  Acridine  Orange  Stain 
CaiT-Scarborough  Rapid  Glutamic  Acid 

Decarboxy  Microtube 
Diagnostic  Products  Corp.  PathoDx  PYR  Kit 
Difo)  Difiierentiation  Discs  ALA 
Difco  Differentiation  Discs  Colistin  10  meg 
Difco  DiSiBrentiation  Discs  Erythromycin  60 

meg 
Difco  Diffisrentiation  Discs  Hippurate 
Difco  DiCferentiation  Discs  Kanamycin  1000 

meg 
Difco  DifilBrentiation  Discs  Nitrate 
Difco  Differentiation  Discs  Penicillin  G  2 

units 
Difco  Differentiation  Discs  Rifampin  15  meg 
Difco  Differentiation  Discs  SPS 
Difco  Differentiation  Discs  Spectinomyein 
Difco  Difiisrantiation  Discs  Vancomycin  5 

nwg 
Difco  DrySlide  Beta-Lactamase 
Difco  DrySlide  Oxidase 
Difco  Spot  Test  10%  Na  Desoxycholate 
Difco  Spot  Test  Acridine  Orange  Stain 
E-Y  Laboratwies  Oxidase  Svrabzyme 
E-Y  Laboratories  Strep-A-Chek  PYR 
Innovative  Diagnostic  Systems  Beta  Discs 
Innovative  Diagnostic  Systems  Oxichrome 

Reagent 
Innovative  Diagnoatic  Systems  Porphyrin 

Reagent 
Kev  Connecticut  Diagnostics  Visi-Strep 
Meridian  Indol  Spot  Test  Kit 
Micro  Media  Systems  M.  Cat.  Butyrate  Disc 
Micro-Bio-Logics  KWIK-LAC 
Micro-Bio-Logics  Lyfb-KWIK  OMI  Kit 
Micro-Bio-Lc^cs  Neisseria-KWIK  Plus 
Microbiological  Specialties  Beta-ase  Tubes 
Microbiol(»ical  Specialties  Enzyme-ase  I 

Tubes 
Microbiological  Specialties  Galactosid-ase 

Tubes 
Microtech  Medical  Systems  Quadra-titer  ID 
Pro-Lab  Hippurate  Test 
Pro-Lab  Roaco  D'Ala  Rapid  Test 


Pro-Lab  Rosco  PyiT 

RemelALADiac 

Remel  Acridine  Orange  Stain 

Ramel  Beta  Lysin  Disc 

Remel  Beta-Lactam  Disc 

Remel  Bile  Disc 

Remel  CEPH  Lactam  Disc 

Remel  Catairfaalis  Test  Strip 

Remel  Coagulase  Plasma 

Remel  Colistin  Disc 

Remel  Hemastapb 

Remel  Kanamydn  Disc 

Remel  LegionaUa  ID  Disc 

Remel  Lysostaphin  Test  Kit 

Remel  Miaodase 

Ramel  Nitrate  Swab-Rapid  Test 

Remel  Novobiocin  Disc 

Remel  PYR  Disc 

Remel  PYR/Esculin  Disc 

Remel  Porphyrin  (ALA)  Disc 

Remel  Pyridoxal  Disc 

Ramel  SPS  Disc 

Remel  Urea-PDA  Discs 

UnifMth  Oxoid  Bile  Eaculin  Discs 

Unipath  Oxoid  ONPG  Discs 

Unipath  Oxoid  Oxidase  ID  Sticks 

Unipath  Oxoid  SPS  Discs 

Unipath  Oxoid  V  Factor  Discs 

Unipath  Oxoid  X  a  V  Factor  Discs 

Unipath  Oxoid  X  Factor  Discs 

The  following  test  tysiem  entries  have 
been  deleted  from  the  list  because  they 
fire  procedures  that  are  part  of  an 
automated  system.  A  complete  testing 
process  involving  an  instrument 
includes  both  the  automated  procedure 
and  individual  identification 
procedures  which  are  taken  into 
accoimt  when  the  instrument  is  graded 
for  complexity.  The  following  entries, 
therefore,  do  not  represent  complete  test 
systems: 

Aembk  Sr/or  Anoerobic  Organisms-unliatitad 
Sourcet 

Baxter  MicroScan  Gram  Neg  Panels 
Baxter  MicroScan  Gram  Pos  Panels 
Vitek  Systems  VITEK  AMS  ANA  Card 
Vitek  Systems  VTTEK  Anaerobe  ID  Card 
Vitek  Systems  VrTEK/ANI  Anaerobes 
Vitek  Systems  VITEK/Bacii/us  Biochem.  Card 
Vitek  Systems  VITEK/EPS  Enteric  path.  Card 

The  following  analyte/test  system 
entries  have  been  removed  from  the  test 
list  for  moderate  complexity  because  the 
test  systems  do  not  include  a  procedure 
for  reporting  a  positive  result  without  a 
titer.  Therefore,  the  following  test 
system  entries,  as  published  on 
February  28. 1992,  do  not  describe 
complete  test  procedures: 

Yeast,  Cryptococcus  Only 

Baxter  MYOO-Immune  Cryptococcal  LA  (dir 

Ag)  (non-titration) 
Meridian  Cryptococcal  LA  System  (dir  Ag] 

(non-titration) 

While  reevaluating  the  area  of 
microbiology  as  published  on  February 
28, 1992,  and  in  response  to  comments 
received,  we  determined  that  the 
categorization  of  all  gram  stains  as 


moderate  complexity  should  be  revined 
and  clarified.  We  determined  that  a 
gram  stain  on  a  luethral  specimen 
requires  less  knowledge,  training,  and 
interpretation  than  a  gram  stain  from 
other  sources  because  the  analyst  is  not 
required  to  recognize  multipie 
organisms,  there  is  less  backgroimd 
material,  and  the  enumeration  of 
multiple  cell  types  is  not  usually 
required.  Comments,  from  local  and 
state  health  departments  and  others,  on 
this  gram  stain  recategorization  as 
published  on  September  2, 1992, 
strongly  suggested  that  CDC  look  again 
at  the  complexity  of  gram  stains 
focusing  this  time  on  gram  stains  from 
cervical  smears.  Commenters  felt  that 
gram  stains  bom  cervical  smears  are 
similar  to  gram  stains  from  urethral 
smears  and  thus  are  not  as  complex  as 
gram  stains  from  other  sources. 
Although  we  saw  a  di^rence  in  the 
interpretation  and  )udgment  required  for 
the  gram  stains  &t>m  these  two  sources, 
we  concluded  that  the  difference  was 
not  sufficient  to  place  the  gram  stain 
from  cervical  smears  into  high 
complexity.  When  this  issue  was 
presented  to  the  CLIAC,  they  agreed 
with  the  recategorization  of  cervical 
gram  stains  to  moderate  complexity. 
Therefore,  gram  stains  from  urethral 
sources  and  bom  endocwvical  smears 
have  been  categorized  as  moderate 
complexity  wbdle  gram  stains  from  all 
other  sources  are  categorized  as  high 
complexity. 

In  response  to  comments,  we 
reevaluated  approximately  280  antigen 
detection  systems  in  the  area  of 
microbiology  and  recategorized  16 
systems  from  moderate  to  high 
complexity  based  on  the  amotmt  of 
interpretation,  judgm«it,  knowledge, 
and  training  required  for  these 
procedures.  Supplemental  information 
on  these  tests  was  received  from 
laboratory  profiassionals  with  experience 
performing  the  procedures  and  was 
verified  through  product  inserts 
submitted  by  manu&cturers.  Based  on 
this  information,  the  16  procediues 
were  determined  either  to  be  technically 
complex  with  multiple  steps  that 
included  extensive  sample  and  reagent 
preparation,  precise  temperature  control 
and  exact  timing  requirements,  or  to 
require  a  high  level  of  interpretation  and 
judgment.  Additionally,  the  complexity 
of  the  tests  required  a  higher  level  of 
training  and  experience  to  perform  the 
procedure  than  was  originally  indicated. 
As  a  result  of  this  reevaluation.  the 
following  complex  antigen  detection 
systems  have  been  recategorized  frx>m 
moderate  to  high  complexity: 
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Aulytab  API  AdaMivinisTwl  Kit-BIA  (dk 

Aa/viMM]) 
AM^rtab  API  AdnovinM  Typa  40/41  BIA 

(dirAcMMMl) 
Cnnfark^  Biolach  AdenodoiM-BIA  (diract 

AgMnal) 
Gunfaridg*  BkilKfa  AdraodoM  40^1  (dinct 

AgMiual)  , 

Chlamydia 

AnalyUb  API  VOEiK  (dinct  antigBn/visual) 

Hirp— Siayfaat  | 

Pairieigii  DiGkimao  BUSA  fior  HSV  fdir  Ag/ 
visual) 

AitetfifMv  Airavitn 

AlexoB  ProSpacT  Glardia  Mioratilar  (dir  Ag/ 
Tlmal) 

Aa^iratoiy  Syncytial  Vinm    ' 

Sanofi/Kalktted  Pathfiadar  RSV  (diract 
antigm/visual) 

Fotavirut 

Abbott  Rotaxyma  n  DIag.  Kit  (dinct  Ag/ 

vianal) 
An^ytab  API  Rotafvinis  Taat  Kit  (diract  Ag/ 

visual) 
Csmbcii^  Biotech  Rotadooa  (diract  antigao/ 

visual) 
laolab  Rotavirus  HA  (diract  antigan/visual) 
Sanofi/Kalleatad  Pathftndar  Rotavirus  (diract 

AgMauai) 

yeast.  Dyptococcus  Only 

Baxtv  MYOO-biUBaiia  Oryptococcal  Ag 

LataxAgg(dirAg) 
Meridian  Oryptococcal  Antigen  Latex  Agg. 

System  (dir  Ag) 
Meridian  Premier  Oryptococcal  Ag.  Teat  (dir 

Ag/viaua)) 

The  following  are  other  specific 
cominentt  received  on  microbiology 
israer. 

Comment:  Many  laboratory 
profeasionals  recommended  that  all 
cultiires  and/or  susceptibility 
detenninations  be  placed  in  the  high 
complexity  category  re^rdless  of  the 
source  of  the  specimen.  Many  other 
commenters  requested  that  cultures 
firom  specific  sources  or  for  specific 
organisms  be  placed  in  moderate 
complexity.  Ctoe  commenter 
recommended  that  moderately  complex 
culture  procedures  be  limited  to  the 
isolation  and  presumptive  identification 
of  aerobic  or^nisms. 

Response:  Each  test  system  was 
individually  graded  for  complexity; 
categorization  of  the  procedure  defined 
as  "culture"  was  not  determined  by 
analyte  or  specimen  source.  Some 
microbiology  procedures  (e.g..  those 
using  selective  media)  that  require 
minimal  technical  skill  and 
interpretation  were  placed  in  the 
moderate  complexity  category.  Other 
culture  and  sensitivity  procedures  that 
raquire  extensive  knowledge,  training, 
and  interpretatioo  for  the  seiectioD  and 


performance  of  the  individual  test 
compcments  received  scores  that  placed 
them  in  the  high  complexity  category. 

Coounent:  Some  comnMntafB 
requested  that  sensitivity  testing  be 
placed  in  the  moderate  compleidty 
category  because  placing  it  in  faigh 
complexity  will  limit  its  use  in  a 
physician's  office  and  intofare  with 
patient  treatment  and  increase  costs. 

Response:  All  microbiokigy 
procedures  involving  susceptibility 
testing  of  organisms  nave  been  placed  in 
the  high  complexity  category  because 
sensitivity  is  only  a  part  of  a  total 
process  which  also  involves  culture, 
isolation  and  identification.  These 

Erooedures  require  extensive 
Dowledge,  training,  experience,  and 
(udgment  to  determine  the  presence  of 
a  pathogen;  prepare  a  standard 
inoculum  of  a  pure  iaolate;  evaluate 
susceptibility  results  for  each  antibiotic: 
and  solve  problems  (e.g.,  errors  due  to 
mixed  cultures).  It  should  be  noted  that 
the  fact  that  a  test  procedure  is 
categorized  as  high  complexity  does  not 
necessarily  exclude  it  from  use  in  a 
physician's  office  laboratory.  The 
physician's  office  laboratory  can 
continue  to  perform  theee  procedures 
provided  it  complies  vrith  CLIA 
regulations  for  laboratories  performing 
high  complexity  testing. 

Comment:  Some  commenters 
recommended  that  urine  culturea  and 
colony  count  kits  be  kept  in  the 
moderate  complexity  category.  The 
commenters  felt  that  placing  urine 
cultures  in  high  complexity  would 
impede  practice  in  a  physician's  office. 
Other  commenters  felt  that  all  cuhure 
identifications  should  be  high 
complexity.  A  laboratory  profossional 
organization  recommended  that,  in 
addition  to  categorizing  urine  cultures 
as  high,  colony  counts  should  also  be 
categorized  as  high  complexity. 

Response:  In  general,  urine  cultures 
have  been  categorized  as  high 
complexity  while  urine  colony  counts 
have  been  categorized  as  moderate 
complexity.  Urine  cultures  require 
extensive  knowledge,  training,  and 
interpretation  for  the  selection  and 
performance  of  the  individual  test 
components  which  may  include 
staining  for  microscopic  evaluation, 
subculturing,  and  conducting  the 
appropriate  biochemical  analyses.  On 
the  other  hand,  urine  colony  counts 
alone,  without  identification  of 
organisms  do  not  require  this  level  of 
knowledge,  training,  or  interpretation. 
Some  kits  for  urine  culture  and  colony 
counts  have  been  categorized  as 
moderate  complexity  for  colony  counts 
only,  while  the  culture  has  been 
categorized  ss  high  complexity.  It  is  true 


that  many  of  these  culture  kits  provide 
a  preliminary  identification  wiuout  the 
need  to  transfer  oiganisms.  However, 
these  idmtifications  reouire  the 
interpretation  of  several  differential 
media  to  distinguish  multiple  organisms 
and  thcnefoTB  require  a  high  level  of 
knowledge,  training,  and  interpretation. 

Comment:  A  few  commenters 
recommended  that  primary  cultiire 
inoculation  be  kept  in  the  moderate 
complexity  category  with  the  provision 
that  the  cultures  be  refuTed  to  a 
laboratory  certified  to  perform  high 
complexity  testing.  One  commenter 
recommended  that  primary  culture 
inoculation  be  a  waived  test  while 
another  commenter  feh  that  primary 
culture  inocuIati(Mi  should  not  be 
considered  a  test  at  all. 

Response:  In  reevaluating  the 
Microbiology  specialty  area  it  was 
determined  that  primary  culture 
inoculation  was  not  a  complete  test,  but 
part  of  the  test  defined  as  culture. 
Therefore,  it  was  not  graded  for 
complexity  nor  was  it  waived.  A 
laboratory  can  omtinue  to  perform 
primary  iiuxnilation  without  regulatory 
requirements  if  the  culture  is  then 
subsequently  read  only  by  a  laboratory 
certified  to  perform  the  test  defined  as 
culture.  It  is  important  to  note  that  if  the 
culture  is  read  even  to  the  point  of 
providing  a  result  of  "No  growth",  it  is 
considered  an  identification  from 
culture  and.  therefore,  the  laboratory 
must  be  certified  to  pwform  the  entire 
culture  procedure. 

ConiTnent:  One  commenter 
recommended  that  fungal  cultures  be 
placed  in  the  waived  category  because 
they  are  simple  and  easily  performed 
tests  which  pose  no  reasonable  risk  to 
the  patient  ifperfbrmed  incorrectlv. 

Response:  Cultures  are  not  simple 
procedures.  They  require  extensive 
knowledge,  training,  and  interpretation 
for  the  selection  and  performance  of  the 
individual  test  components  which  may 
include  microscopic  evaluation, 
subculttiring.  and  conducting  the 
appropriate  biochemical  and/or 
physiological  analyses. 

Comment:  One  commenter 
recommended  that  the  tests  for  the 

Eresence  or  absence  of  Dermatophytes 
B  placed  in  the  high  complexity 
category. 

Response:  Each  test  system  was 
individually  graded  for  complexity. 
Some  methodologies  for  determining 
the  presence  or  absence  of 
Dermatophytes  utilizing  selective  media 
were  placed  in  the  moderate  complexity 
category.  These  systems  require 
significantly  less  knowledge,  training/ 
experience,  and  interpretation/)udgraent 
than  routine  fungal  cultures.  They  do 
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not  require  transfer  of  organisms  (e.g., 
for  isABtirai);  they  contain  selective 
media  to  inhibit  other  organisms;  and 
the  interpretation  of  test  results  is  based 
only  on  discerning  a  definitive  color 
change. 

Comment:  One  organization 
recommended  that  the  testing  systems 
for  the  presence  or  absence  of 
Dermatophytes  be  recategorized  as  high 
complexity  tests  because  this  media  will 
support  the  growth  of  Biosafety  Level  3 
pathogens,  in  particular  Histoplasma 
capsuiatum,  Blastomyces  dermatitidis, 
and  Coccidioides  immitis. 

Response:  Utilizing  consultants  with 
expertise  in  the  area  of  mycology,  it  was 
determined  that  the  test  systems  for  the 
presence  or  absence  of  Dermatophytes 
will  remain  in  the  moderate  complexity 
category.  While  it  is  true  that  more 
mycotic  infisctions  will  be  seen  with  an 
increasing  population  of 
immunocompromised  patients,  the 
attending  physician,  being  aware  of  the 
patient's  clinical  picture,  is  best  able  to 
discern  the  need  of  screening  for 
dermatophjrtes  versus  performing  a 
routine  nmgal  culture.  Routine  fungal 
cultures  fat  Histoplasma  capsuiatum. 
Blastomyces  dermatitidis.  and 
Coccidioides  immitis  are  high 
complexity  tests. 

Comment:  A  few  commenters 
recommended  that  cultures  for  the 
presence  or  absence  of  Trichomonas 
vaffnalis  be  placed  in  the  high 
complexity  category. 

Response:  Several  of  these  systems 
were  placed  in  the  moderate  complexity 
category  because  they  require  no 
selection  of  organisms  and  minimal 
interpretation  of  results  (e.g.,  results 
based  on  media  color  changes  or 
turbidity). 

Comment:  A  few  commenters 
recommended  that  culturing  for 
Neisseria  gonorrhoeae  or  Group  A 
Streptococcus  be  reclassified  from  the 
high  to  the  moderate  complexity 
category. 

Response:  Cultures  performed  on 
selective  media  were  reevaluated  with 
the  help  of  professionals  with  expertise 
in  this  area.  As  a  result,  some  systems 
for  the  isolation  and  preliminary 
identification  of  Neisseria  gonorrhoeae 
and  Ckoup  A  Streptococcus  from 
specific  fa<)dy  sites  have  been  placed  in 
the  moderate  complexity  category.  The 
knowledge,  training,  interpretation,  and 
judgment  required  for  recovery  of  an 
organism  &t>m  a  culture  performed  on 
selective  media  is  significantly  less  than 
from  a  culture  that  may  require  the 
analyst  to  distinguish  multiple 
organisms  and  determine  the  presence 
of  pathogens,  normal  flora,  and/or 
contamination. 


Comment:  One  commenter  stated  that 
grading  some  bacterial  direct  antigen 
tests  that  required  transfer  to  broth  as 
moderate  complexity  tests  was 
inconsistent  with  the  statement  that 
cultures  are  high  complexity  tests. 

Response:  Each  individual  test  was 
scored  for  complexity  and  some  tests 
requiring  transtisr  to  broth  were 
categorized  as  moderate  complexity. 
These  tests  were  usually  kits  that 
required  that  the  sample  swab  be  placed 
directly  into  broth  and  incubated:  the 
antigen  test  was  then  performed  directly 
from  the  broth.  The  procedure  is  not  the 
same  as  a  routine  culture  which  may 
include  the  interpretation  and  selection 
of  colonies  before  subcidturing  or 
conducting  the  appropriate  biodiemical 
analyses. 

Comment:  Some  commentera 
requested  that  gram  stains  from  culture 
be  placed  in  the  moderate  complexity 
category. 

Response:  Gram  stains  bom  culture 
are  not  individually  graded  tests  but  are 
part  of  the  test  defined  as  culture.  The 
only  gram  stains  that  have  been 
categorized  as  "stand  alone"  procedures 
are  those  performed  on  direct 
specimens. 

Comment:  A  few  commentera 
recommended  that  the  direct  acid-fast 
smear  be  categorized  as  a  high 
complexity  test. 

Response:  The  add-fest  smear  frt)m  a 
concentrated  specimen  was  graded  as  a 
high  complexity  test.  However,  the 
direct  acid-fast  smear  was  graded  as  a 
moderate  complexity  test.  The  training 
required  to  place  the  specimen  on  a 
slide,  stain  the  slide,  and  recognize  the 
organism  is  not  as  extensive  as  the 
procedure  that  requires  concentration  of 
the  specimen  prior  to  testing. 

Comment:  A  number  of  commentera 
recommended  that  the  darkfield 
examination  for  Treponema  pallidum  be 
placed  in  the  high  complexity  category. 

i?esponse;  The  darkfield  examination 
for  Treponema  pallidum  was  scored  as 
a  moderate  complexity  test.  Although 
the  daricfield  microscope  requires 
somewhat  more  manipulation  than  the 
brightfield-light  microscope,  the  analyst 
could  be  taught  to  operate  the  darkfield 
microscope  without  extensive  training. 
Additionally,  the  identification  of  a 
single  organism,  Treponema  pallidum. 
does  not  require  the  extensive  training, 
.  interpretation,  and  judgment  needed  to 
distinguish  multiple  organisms. 

Comment:  Some  commentera 
requested  that  microscopic 
examinations  such  as  the  gram  stain, 
daiiJield  examination,  pin  worm  ^ 
preparations,  potassium  hydroxide 
preparation  (KOH),  Tzanck  smear,  and 
the  wet  preparations  for  bacteria. 


parasites,  or  fungi  be  placed  in  the 
waived  category  because  they  employ 
methodologies  that  are  so  simple  and 
accurate  as  to  render  the  likelihood  of 
erroneous  results  negligible  or  pose  no 
reasonable  risk  of  hwm  to  the  patient  if 
the  test  is  performed  incorrectly.  A  few 
commentera  recommended  that  any 
microscopic  examinations  performed  in 
a  physician's  office  should  be  placed  in 
the  waived  category  so  as  not  to  impede 
the  practice  of  medicine  in  a  physician's 
office.  One  commenter  requested  that 
some  microscopic  examinations  be 
placed  in  the  waived  category  because 
of  the  limited  quality  control  or 
proficiency  te^ng  materials  available. 
A  number  of  othw  commentera 
recommended  that  all  microscopic 
examinations  including,  but  not  limited 
to,  the  KOH  preparation,  pin  worm 
preparation,  and  wet  preparations  be 
placed  in  the  high  complexity  catesoiy 
due  to  the  level  of  training  required  or 
the  analyst. 

Response:  The  test  categorization 
process  placed  most  of  these  procedures 
in  the  moderate  complexity  category. 
The  microscopic  evaluations  of  KOH 
preparations,  pin  worm  preparations  and 
wet  mounts  do  require  a  moderate 
degree  of  interpretation  and  judgment 
and  some  basic  knowledge  to  recognize 
specific  organisms,  parasites,  fungi,  or 
cellular  elements.  Darkfield 
examinations  require  experience  and 
training  in  the  use  of  a  specific  type  of 
microscope  and  the  ability  to 
distinguish  specific  patterns  of  motility 
specific  for  the  organisms  under 
investigation.  The  Tzanck  smear  and  the 
gram  stain  require  the  use  of  stains  to 
classify  the  morphological 
characteristics  of  organisms  or  cellular 
elements,  and  a  commensurate  level  of  ' 
knowledge  and  training  is  required  to 
recognize  these  stained  characteristics 
and  to  properly  identify  the  organism  or 
distinguish  and  enumerate  the  cell  types 
present.  Although  it  was  concluded  that 
these  tests  did  not  meet  the  criteria  for 
waiver,  it  was  recognized  that  some  of 
these  procedures  are  uniquely  diflerent 
frt)m  other  types  of  laboratory  testing. 
For  that  reason,  and  in  response  to 
comments,  a  new  subcategory  of  testing 
called  "Physician-Performed 
Microscopy"  that  is  not  subject  to 
routine,  biennial  inspections  has  been 
establi^ed.  This  new  subcategory  is 
described  in  HSQ-202-FC  which  was 
published  in  the  Federal  Register  on 
January  19, 1993  (58  FR  5215).  The 
following  six  procedures  are  included  in 
this  new  category:  (1)  Wet  mounts 
including  preparations  of  vaginal, 
cervical  or  skin  specimens;  (2)  all 
potassium  hydroxide  (KOH) 
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prepantions:  (3)  pinwonn 
examinations;  (4)  fara  tast;  (5)  poat- 
coital  diiact  qualitativa  axamjiiationa  of 
vasinal  or  canrical  muooua:  (6)  urina 
aediment  axaminationa. 

Commeai:  A  fisw  manufacturan 
requested  that  thair  instruments  or 
panels  used  in  identification  and 
susceptibility  testing  be  placed  in  the 
moderate  complexity  category.  One 
manufacturer  stated  that  its  systnn 
obviates  the  need  to  do  any  micatiscopic 
analysis  or  subcultuzing  since  all 
biochemical  analyses  m  identification 
and  susceptibility  are  done  by  the 
instrxmiant. 

Response:  Thaaa  instruments  and 
panels  are  omsidered  to  be  part  of  the 
entire  test  defined  as  cultiire.  Although 
the  system  itself  may  perform  all  the 
biochemical  analyses  for  identification 
and  suac^tibility  testing,  the  analyst 
must  possess  extensiva  knowledge, 
training/experience,  and  intOTpretotion/ 
judgment  to  determine  the  presence  of 
a  pathogen  for  testing:  ensure  that  a 
pure  isolate  is  obtained;  perform 
microacopic  examinations  to  determine 
the  apiRopriata  penel/card  to  be  used 
for  imntificaticm  and/or  susceptibility 
testing;  and  trouUeshoot  problems  (e.g., 
erms  due  to  mixed  cultures). 

Comment:  One  woanizatioa 
recommended  that  all  procedures 
involving  the  identificaticm  of  intestinal 
parasites  be  graded  as  high  complexity 
tests. 

Besponse:  While  most  procedures  for 
the  idoitificatian  of  inte^inal  parasites 
wn«  graded  aa  high  complexity,  some 
procedures  (e.g..  some  visual  direct 
antigens  and  examination  of  a  wet 
mount  for  the  presence  or  absence  of  a 
parasite)  were  graded  as  moderate 
complexity  tests.  Those  visual  direct 
antigen  tests  categorised  as  moderate 
complexity  tests  require  significantly 
leas  knowledge,  training/experimce, 
and  interpretation/judgment  than  those 
categorized  as  high  complexity  tests. 
The  examination  of  wet  mount 
preparations  for  only  the  presence  or 
absence  of  parasites  requires  less 
interpretation  and  judgment  than  that 
whioi  is  needed  to  detect  and  identify 
the  various  stagea  of  blood,  tissue,  and 
intestinal  parasites. 

Comment:  One  laboratory 
profassional  organizaticm  recommended 
that  all  direct  antigen  testing  performed 
in  the  area  of  Microbiology  be  placed  in 
the  hixh  complexity  category. 

Response:  When  evaluated  using  the 
seven  criteria  for  complexity,  some  of 
the  direct  antigen  tests,  particularly 
those  performod  on  direct  specimens, 
scored  as  moderate  complexity.  These 
procedures  amtain  a  few  easily 
performed  slepe  and  require  less 


knowledge,  training/experience,  and 
interpretation/judgment  than  thoae 
procedures  that  scored  as  high 
complexity. 

Comment:  One  manufacturer  stated 
that  a  microbiology  test  kit  that  waa 
catagorized  as  modoate  complexity  for 
direct  antigan  detection  from  a  direct 
specimen  diould  also  be  moderate 
complexity  when  perfonned  from 
cultxire. 

Response:  Many  teat  systenu  scored 
as  moderate  complexity  tests  when 
performed  from  a  direct  specimen  and 
aa  high  complexity  tests  when 
perfumed  firom  culture.  Performing  a 
cuhxure  iiKTeases  the  complexity  of  the 

Erocedure  and  requires  extensive 
Dowledge,  training/experience,  and 
interpretation/jud^ent.  When  a  cuhmre 
is  necessary  for  the  appropriate 
execution  of  a  procedure,  then  the 
culture  becomes  a  part  of  the  total 
testing  process  for  that  test  system, 
assay,  or  examination  and,  therefore, 
that  procedure  scored  as  a  high 
complexity  test. 

Commeid:  A  manufacturer  requested 
that  the  ClXXest  for  Helicobacter  pylori 
be  placed  in  the  waived  category. 

Response:  The  (XOtest  does  not  meet 
the  criteria  established  for  a  waived 
procedure.  Because  this  test  requires  the 
analyst  to  obtain  a  tissue  sampb. 
inauMte  the  tissue  in  an  agar  gal, 
examine  the  gel  at  timed  intervals,  and 
discern  the  degree  of  color  change  in  the 
gel  in  comparison  to  positive  reactions 
caused  by  othw  bacterial  organisms,  the 
CLOtest  soxed  as  a  moderate 
complexity  test. 

Comments  on  Immunology  Tests 

Comment:  A  commenter  requested 
that  automated  nephelometric  analyzers 
performing  immunoglobulins  be 
categorixed  as  high  complexity  because 
of  the  prozone  effect 

Response:  The  possibility  of  prozone 
etfedt,  common  on  earlier  automated 
nephelometers.  was  ctmsidered  when 
grading  automated  nephelometric  test 
systems.  While  some  instruments  do 
require  direct  intervention  by  the 
snalyst  to  resolve  problems  created  by 
the  prozone  effect  and  were,  therefore, 
categorized  as  high  complexity,  most 
test  systems  were  categorized  as 
moderate  complexity  because  they  sre 
completely  automated  and  require  no 
operator  intervention. 

Comment:  A  few  manufacturers  of 
semi-automated  immunoassay 
instruments  that  were  categorized  as 
high  complexity  requested  that  these 
instruments  be  recategorized  as 
moderate  complexity  and  placed  in  the 
"manual  or  semi-automated  procedxires 


with  limited  steps  and  limited  sample 
or  reagent  preparation"  category^ 

Besponse:  Many  of  the  semi- 
automated  immunoasssy  instruments 
consist  of  three  main  omiponents  which 
operate  independently  of  each  other. 
Toe  three  components  are  a  sample 
preparation  module,  which  usually 
includes  an  automated  pipetting 
mechanism;  a  sample  proceaaing 
module  that  might  include  automated 
addition  of  reagents  and  some 
automation  of  waahing  steps;  and  a 
result  processing  module  tnat  usually 
reads  and  calculates  the  results.  The 
analyst  is  often  required  to  physically 
transfer  sample  trays  from  the  sample 
preparation  module  to  a  sample 
processor  and  then  onto  other  test 
processing  modules.  The  analyst  is  also 
often  required  to  set  incubation 
temperaturea  or  adhere  to  strict  timing 
requirements  for  semi-automated  steps. 
In  simunary,  it  was  concluded  that  a 
significant  amount  of  operator 
intervention  is  necessary  to  complete 
the  entire  testing  process  for  these 
systems;  therefore,  most  received  total 
scores  that  placed  them  into  the  high 
complexity  category. 

Otmment:  A  tew  commenters 
requested  the  analyta  "febrile 
agglutinins"  be  listed  by  defining  each 
agglutinin  as  an  individual  analyte. 

Response:  Whilo  the  analyte  ''febrile 
agglutinins"  consists  of  several  different 
agglutinin  tests,  all  procsdurea  are 
idratical  and  the  phrase  "febrile 
agglutinins"  can  be  considered  to 
encompass  all  or  any  one  of  the 
agglutinins.  Additionally,  "fsbrile 
agglutinins"  is  a  recognized  laboratory 
term  defining  a  battery  or  profile  of 
several  difliarent  tests. 

Comments:  Several  commenters 
requested  that  the  ^  and  Allergen- 
Specific  IgE  procedures  that  were 
categorized  as  high  complexity  be 
categorized  as  moderate  complexity. 

Response:  The  total  and  allergen 
specific  IgE  procedures  are 
immunoassays  that  utilize  various 
methodologies  such  as  fluorescence, 
spectrophotometry,  chemiluminescenoe, 
and  radioimmunoassay.  Many  of  these 
procedures  are  difficult  to  perform  and 
not  eesily  controlled.  Some  of  the 
procediues  produce  results  that  are 
difficult  to  reproduce  and  are  thus 
prone  to  error.  Many  procedures  contain 
reagents  that  require  special  handling, 
sudi  as  radioisotopes,  or  utilize  reagents 
that  are  light  sensitive  or  labile  and  have 
to  be  used  within  a  very  limited  amount 
of  time.  Many  of  the  procedures  include 
critical  washing  steps,  and  often  require 
the  construction  of  a  standard  curve. 
When  each  IgE  test  system,  assay,  and 
examination  was  evaluated,  the  systems 
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categorixed  at  hi^  complexity 
generally  were  those  that  contain  more 
manual  steps,  require  more  knowledge 
and  training,  and  have  more  reagent 
preparation  and  handling  requirements. 
Those  categorized  as  moderate 
complexity  goiarally  were  simple  kit 
procedures  Tequiring  limited  analytical 
skilU. 

Comments  on  Iramunohematology  Tests 

Comment:  A  commenter  requested 
that  the  direct  Coombs  test  be 
recategorized  firom  moderate  to  high 
complexity. 

Response:  The  direct  antiglobulin  test 
(direct  Coombs  test)  is  categorized  as 
moderate  complexity  because  the  test 
requires  only  limited  specific 
knowledge  and  training.  Tlie  procedural 
steps  are  easily  performed,  and  the 
reagents  are  stable  and  ready  to  use. 
Some,  but  not  extensive,  judgment  and 
interpretation  are  required  to  arrive  at  a 
final  result. 

Comment:  Several  commenters 
requested  that  ABO  Group  and  ABO 
Group  confirmation  tests  be  categorized 
as  high  complexity. 

Response:  Like  the  direct  Coombs  test, 
the  ABO  Group  and  ABO  Ckoup 
Confirmation  tests  require  specific,  but 
limited,  knowledge  and  training.  Tlie 
few  procedural  steps  are  easily 
performed,  and  the  reagents  are  stable 
and  require  no  preparation.  The 
judgment  and  decision  making  skills 
required  to  interpret  the  results  are  not 
extensive.  Since  test  categorization  was 
based  on  the  complexity  of  the 
procedure,  these  tests  scored  as 
moderate  complexity. 

Comment:  A  commenter  requested 
that  the  analyte.  "unexpected  antibody 
identification."  be  recategorized  from 
high  complexity  to  moderate 
complexity. 

Response:  Unexpected  red  blood  cell 
antibody  identification  was  categorized 
as  high  complexity  because  the 
procedure  requires  substantial 
knowledge  of  antigen-antibody 
reactions,  blood  group  antigens,  the 
causes  and  serological  reactivity  of 
blood  group  alloantibodies  and 
autoantibodies,  and  a  general 
knowledge  of  statistical  probability 
values.  T^is  knowledge  is  required  to 
select  appropriate  reagents,  test  cells, 
and  test  procedures;  perform  the  test 
procedure(s);  and  interpret  results. 
Operational  steps  are  subject  to 
variations  based  on  the  type  of  RBC 
antibody  to  be  identified  (i.e. 
alloantibody,  autoantibody),  the 
temperatures  and  test  phases  at  which 
antibody  activity  occurs,  and/ or  the 
presence  of  multiple  antibodies.  Test 
procedures  include,  at  a  minimum. 


testing  the  senmi  sample  with  one  or 
more  RBC  antibody  ideotificiticm 
}anels  and  RBC  antigen  typing.  A  high 
evel  of  interpretive  skill  and  ^dgment 
is  required  to  evaluate  test  remilts  and 
determine  the  antibody(ies)  praeent  in 
the  sample. 

Comments  on  Hematology  Tests 

Comment:  Many  commentart  felt  that 
any  manual  white  blood  call  diffnantial 
should  be  in  high  complexity. 

Response:  Manual  wnita  blood  cell 
differentials  were  catagorizBd  according 
to  the  complexity  of  idratifying  tha 
cellular  elements  present  Performing  a 
manual  differential  of  moderate 
complexity  retnuret  that  the  analyst 
have  a  general  Knowledge  of  cellular 
elements  in  normal  peripheral  blood.  H 
also  requires  the  analyst  to  identify 
common  atypical  or  immature  blood 
cells  such  as  atypical  lymphs,  bands, 
and  polychromatophiUc  erythrocytes 
and  to  evaluate  common  red  blooid  cell 
morphology  that  can  be  correlated 
specifically  with  the  RBC  indices.  A 
difiiarential  of  moderate  complexity 
further  requires  the  analyst  to  recognize 
the  presence  of  imcommon  atypical  or 
immature  cells  (e.g.,  precursor  cells 
such  as  myelocytes,  large  or  abnormal 
platelets  or  extensive  abnormal  RBC 
morphology)  and  to  refer  them  to 
someone  qualified  to  make  the  final 
interpretaticm  and  identification.  The 
analyst  performing  the  difEarential  has  a 
general  responsibility  to  follow  good 
and  accepted  practice  to  ensure  quality 
in  laboratory  testing  by  inspecting  red 
blood  cell  morphology,  performing 
platelet  and  white  blood  cell  estimates, 
and  correlating  these  with  the 
parameters  of  the  complete  blood  count. 
Performing  a  hi^  complexity 
differential  requires  a  comprehensive 
knowledge  of  normal  and  abnormal/ 
immature  production  in  all  cell  lines. 
The  analyst  performing  a  high 
complexity  differential  is  expected  to 
possess  extensive  knowledge  and 
experience  and  use  a  high  level  of 
judgment  and  interpretive  skills  to 
identify  all  distinctive  morphological 
characteristics,  both  abnormal  and 
immature,  in  all  cell  lines.  Some 
examples  of  these  uncommon  atypical 
or  immature  cells  are  the  blast  cells, 
prolymphocytes,  plasma  cells,  red  blood 
cells  with  Howell-Jolly  bodies,  or  other 
distinguishable  inclusion  bodies. 

Comment:  One  laboratory 
professional  organization  stated  that 
prothrombin  time,  activated  partial 
thromboplastin  time,  and  thrombin  time 
should  be  high  complexity  tests, 
regardless  of  the  methodology 
employed,  because  of  the  risk  to  the 
patient  caused  by  an  incorrect  result. 


Response:  Perlmning  a  manual 
prothrombin  time,  activated  partial 
thromboplastin  time,  or  thrombin  time 
are  high  complexity  tests  because  these 
proGsdures  contain  multiple  steps  that 
include  precise  pipetting  and  timing. 
Additionally,  the  visual  recosnition  of 
the  end  point  or  fbrmati(m  of  a  thrombin 
clot  requires  a  hig^  level  of  judgment 
and  interpretation.  The  automation  or 
semi-automation  of  these  proceaeee 
have,  in  general,  been  categorized  as 
moderate  complexity.  These  automated 
procedures  do  require  some  training  and 
experioice  but  it  is  not  extensive.  Since 
the  operational  steps  are  automated, 
they  are  not  as  complex  as  performing 
the  tests  manually.  Some  interpretation 
and  judgment  are  required  to  determine 
the  final  result  but  this  skill  is  not 
highly  spedaUzed  and,  for  the  moat 
part,  can  be  obtained  through  training. 

Commerrt:  Two  commenters  requested 
that  the  activated  clotting  time  be 
waived  at  least  for  monitoring 
anticoagulant  therapy  in  chronic  renal 
dialysis  fadUtiee. 

Response:  An  Activated  Clotting  Time 
(ACT)  can  be  performed  by  many 
different  methods.  The  complexity  of 
the  ACT  tests  was  determined  by 
appljring  the  seven  criteria  to  each  test 
system,  assay  or  examination.  To 
perform  most  Activated  Clotting  Tlma 
(ACT)  procedures,  the  analyst  must  be 
trained  in  sample  preparation  as  well  as 
in  specific  timing  and  temperature 
requirements.  The  analyst  must  also 
have  knowledge  of  the  role  of  heparin 
in  relationship  to  hemostasis.  Judgment 
is  required  to  recognize  the  endpoint  if 
the  ACT  is  performed  manually;  or  to 
recognize  and  resolve  technical 
problems  if  the  ACT  is  automated  or 
semi-automated.  In  ganaral.  the 
automated  procedures  for  ACT  scored  as 
moderate  complexity  tests  while  the 
manual  tilt-tube  ACT  procedures  scored 
as  high  complexity.  Consideration  of  the 
testing  site  and/or  the  spedfic  use  of  the 
test  are  different  concepts  than  those 
utilized  in  the  scoring  process  for  test 
categorization  by  complexity. 

Comment:  One  laboratory 
professional  organization  stated  that  the 
bleeding  time  test  should  be  redassified 
as  high  complexity  due  to  the 
knowledge  required  prior  to  testing  and 
the  training  and  experience  required  for 
proper  test  performance.  The 
commenter  also  stated  that  dinidans 
often  use  the  bleeding  time  beyond  its 
intended  use  and  an  incorrect  result, 
along  with  inappropriate  usage  of  the 
result,  could  reuilt  in  grave  clinical 
misinterpretation. 

Response:  We  do  agree  that  the 
bleeding  time  test  is  technique- 
dependent  but  we  fee]  that  the 
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perfbmiance  of  tha  ten.  although  it 
requires  thorough  training,  does  not 
require  extensive  training.  In  addition, 
the  analyst  is  not  expected  to  possess  a 
high  level  of  experience  or  knowledge 
prior  to  performing  the  test.  It  is  true 
that  timing  for  the  test  must  be  exact, 
but  operational  steps  are  faw.  The 
analyst  must  use  a  moderate  level  of 
jud^ent  to  recognize  the  test  endpoint 
or  technical  problems  that  may  have 
occurred,  and,  as  applicable,  be  able  to 
correlate  results  with  information  on  the 
patient's  condition  and/or  medication. 
However,  the  judgment  required  is  not 
extensive  or  specialized.  Attempting  to 
advise  physicians  in  the  correct  use  of 
the  bleeding  time  test  is  beyond  the 
scope  of  the  test  categorization  process 
and  the  overall  QJA  '88  regulation. 

Comment:  One  laboratory 
professional  organization  stated  that 
none  of  the  rapid  solubility  tests  should 
be  considered  as  "stand-alone"  tests  for 
the  presence  of  sickle  hemoglobin  since 
all  of  these  tests  must  be  followed  by 
confirmatory  tests  to  diagnose  sickle  cell 
disease.  For  this  reason,  the  commenter 
felt  that  sickle  cell  screens  were  not 
complete  test  systems  and  should  be 
removed  from  the  list.  The  commenter 
suggested  that  the  logic  for  this  change 
is  similar  to  that  used  in  reevaluating 
the  area  of  microbiology. 

Besponse:  The  rapidsoiubility  tests 
for  Hemoglobin  S  are  FDA  approved 
and  commercially  available  as  scremiing 
tests  for  Hemoglc^in  S.  These  test 
systems,  assays,  and  examinations 
cannot  be  compared  to  those  procedures 
in  microbiology  which  require  multiple 
tests  to  generate  a  single  reportable 
result  (e.g.,  the  biochemical  testing 
results  UMd  in  bacterial  identification). 
The  individual  microbiology  tests  are 
not  "stand  alone"  procedures  but,  in 
feet,  require  a  comoination  of  multiple 
tests  to  produce  a  final  reportable  result. 
This  process  is  quite  different  from 
using  the  Hemoglobin  S  kits  which, 
although  considered  screening  kits,  do 
not  require  additional  tests  to  produce 
a  reportable  result.  The  distinction 
between  screening  and  confirmatory 
tests  and  the  appropriate  use  bf  tests  is 
beyond  the  scope  of  test  categorization. 

Comment:  One  commenter  also  felt 
the  categorization  process  was 
internally  inconsistent  since  it 
categorized  some  procedures  for 
Hemoglobin  A2  as  moderate  complexity 
and  other  procedures  as  high 
complexity. 

Response:  Hemoglobin  A2.  as  is  the 
case  with  all  analytes.  was  not  graded 
for  complexity  by  analyte  but  rather  by 
the  compfexity  of  the  test  system,  assay, 
or  examination  used  to  measure 
Hemoglobin  A2.  The  possibility  existed. 


and  indeed  occurred  frequently,  that 
one  test  system  used  to  measxire  an 
analyte  was  classified  as  moderate 
complexity,  and  another  completely 
separate  test  system  used  to  measure  the 
same  analyte  (in  the  example  stated: 
Hemoglobin  A2)  was  classified  as  high 
complexity.  This  variation  in  the 
classification  of  tests  by  complexity 
level  is  the  natiiral  result  of  evaluating 
each  test  system,  assay,  or  examination  . 
individually  by  correctly  applying  the 
seven  grading  criteria  to  determine  its 
complexity.  The  appro(u:h  is  not 
internally  inconsistent. 

Comments:  A  number  of  commenters 
stated  that  large  hematology  analyzers 
that  perform  complete  blood  counts, 
with  or  without  differentials,  should  be 
high  complexity.  They  felt  that  any 
analyzer  that  employs  multiple 
principles  or  measures  multiple 
analytes  should  be  high  complexity. 
They  stated,  in  particular,  that  any 
automated  system  with  a  differential 
should  be  high  complexity  because  the 
analyst  must  be  able  to  interpret 
possible  abnormalities.  They  also  felt 
that  any  instrument  that  presents  the 
analyst  with  a  scattergram  should  be 
hidi  complexity. 

nesponse:  Using  the  seven  criteria 
established  for  categorization, 
automated  hematology  analyzers  with  or 
without  differentials,  in  general,  scored 
as  moderate  complexity.  Although  the 
large  automated  instruments  used  in 
hematology  apply  multiple  principles  in 
their  operation,  the  instruments  do  not 
require  extensive  analyst  intervention  or 
highly  specialized  knowledge  for 
operation.  We  do  agree  that  some 
judgment  is  required  to  correlate  results 
with  other  parameters  and  to  recognize 
and  resolve  technical  problems,  but  the 
level  of  skill  required  for  this  correlation 
is  not  highly  specialized.  Instruments 
that  present  the  analyst  with  histograms 
or  scattergrams  are  usually  supplying 
additional  information,  and  the 
interpretation  of  these  histograms  is  not 
required  to  arrive  at  a  final  result  since 
the  instrument  provides  a  direct  readout 
for  all  analytes. 

Comment:  One  commenter  stated  that 
the  nasal  smear  for  eosinophils  and  the 
fecal  smear  for  leukocytes  should  be 
high  complexity  because  performance  of 
the  tests  requires  training  in  anatomic 
pathology  to  recognize  tumor  cells  and 
evaluate  organisms.  The  commenter  also 
felt  that  the  decisions  on  the  adequacy 
of  the  smear  were  analogous  to 
evaluating  a  cervicovaginal  PAP  smear. 
This  commenter  also  felt  that  we  were 
inconsistent  in  scoring  because  the 
manual  eosinophil  count,  which  he  said 
was  virtually  the  same  procedure  as  the 
nasal  smear  for  eosinophils,  is 


categorized  as  high  complexity  while 
the  nasal  smear  is  moderate  complexity. 

Response:  The  evaluation  of  nasal 
smears  for  eosinophils  and  fecal  smears 
for  leukocytes  have  been  categorized  as 
moderate  complexity.  Although  the 
performance  of  these  tests  requires  some 
knowledge  of  the  morphology  of  stained 
eosinophils  or  leukocytes,  that 
knowledge  is  limited  and  an  analyst  can 
be  trained  to  recognize  the  morphologic 
characteristics  of  these  cells.  Additional 
training,  although  not  extensive,  is 
required  in  the  use  of  the  microscope 
and  in  the  staining  procedure.  The 
operational  steps  in  the  procedures  are 
few  and  not  complex.  There  is  minimal 
reagent  preparation  and  equipment 
maintenance.  While  judgment  is 
required  to  determine  the  acceptability 
of  the  stained  smear,  a  comparison 
cannot  be  made  with  the  evaluation  of 
the  cervicovaginal  PAP  smear.  It  is 
agreed  that  a  moderate  level  of 
interpretive  skill  is  required  to  identify 
the  stained  eosinophils  or  leukocytes  in 
the  smear  and  distinguish  them  from 
other  elements  or  debris  but,  again,  this 
is  not  extensive.  Standard  laboratory 
practice  dictates  that  a  nasal  smear  for 
eosinophils  should  be  evaluated  by  the 
analyst  for  eosinophils  only  and.  in 
general,  produces  a  qualitative  or  semi- 
quantitative resuh.  llie  same  principle 
applies  to  the  fecal  smear  for  leukocytes. 
Physicians,  who  are  qualified,  may 
evaluate  the  smear  for  other  purposes 
but  this  analysis  is  beyond  the  scope  of 
the  basic  screen  for  eosinophils  or 
leukocytes  in  a  smear. 

An  evaluation  of  a  nasal  smear  for 
eosinophils  is  not  comparable  to  the 
manual  eosinophil  count.  The  nasal 
smear  for  eosinophils  is  an  evaluation  of 
stained  cells  and  the  analyst  is  expected 
to  produce  a  limited  semi-quantitative 
result  such  as  the  percentage  of 
eosinophils  per  total  white  cells.  The 
manual  eosinophil  count  is  a 
quantitative  test  in  which  the  analyst 
produces  an  absolute  count  of  the 
number  of  eosinophils  per  specified 
quantity  of  blood.  The  analyst  must 
manually  pipette  the  blood  sample  and 
diluent,  load  the  counting  chamher,  and 
count  the  cells  in  defined  areas  of  a 
counting  diamber  grid.  Calculations  are 
usually  required  to  arrive  at  the  final 
result.  Therefore,  while  the  nasal  smear 
for  eosinophils  scored  as  a  moderate 
complexity  test,  the  manual  eosinophil 
count  scored  as  a  high  complexity  test. 

Comment:  Some  commenters  stated 
that  manual  cell  counts  should  be 
moderate,  especially  white  blood  cell 
counts,  and  expressed  concern  over  the 
cost  of  replacing  manual  cell  counts 
with  an  instrument. 
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Response:  A  mimitl  oeU  count 
requires  knowledge  of  the  aucroscopic 
cellular  characteristics  of  the  cells  being 
enumerated.  The  analyst  must  be 
trained  to  use  a  hemocytometer  and 
light  or  phase  microscope,  dilute  the 
specimen  with  unopettes  or  Thoma 
pipettes,  recognize  a  specific  cell  type 
microscopically  and  calculate  the 
quantitative  cell  count  results.  Judgment 
is  required  to  distinguish  cells  from 
artifocts.  or  from  other  cellular 
elements.  The  analyst  must  recognize 
and  resolve  technical  problems  such  as 
overfilling  the  chamber  or  drying  of  the 
sample  on  the  hemocytometer. 
Interpretive  skill  is  required  to 
determine  when  a  ^Mcial  dilution  of  the 
specimen  is  needed  and  to  correlate  the 
results  of  the  count  with  the  number 
and  type  of  cells  on  the  stained 
peripheral  blood  smear.  All  of  these 
issues,  when  considered  and  scored  for 
complexity,  resulted  in  a  high 
complexity  categorization  for  manual 
cell  counts. 

Comment:  Some  commenters  from 
laboratory  proiesnonal  organizations 
felt  that  all  components  of  a  complete 
blood  count  should  be  categorized  as 
high  complexity  whether  performed 
manually  or  with  automated  or  semi- 
automated  eouipment. 

Response:  The  categorization  of  a 
group  of  analytes,  audi  as  those 
included  in  a  complete  blood  count,  as 
either  high  or  modarate  complexity 
without  regard  for  the  methmlology  or 
the  complexity  of  the  procedure  would 
be  inconsistent  with  categorizing  tests 
by  complexity.  Every  test  system,  assay, 
or  examination  for  each  analyte  was 
evaluated  and  scored  for  complexity. 
Some  methods  for  performing  assays  on 
analytes  included  in  a  complete  blood 
count  scored  as  moderate  complexity 
while  other  methods  scored  as  high 
complexity. 

(Jomment:  We  received  a  number  of 
comments  related  to  urine  microscopic 
exams.  Some  commenters  felt  that 
microscopic  exams  of  urine,  when 
performed  by  a  physician  in  his  office, 
should  be  waived.  CXher  commenters 
felt  that  microscopic  analysis  of  urinary 
sediment  should  be  high  complexity 
because  of  the  knowledge  required  to 
perform  the  test  and  the  interpretation 
and  judgment  required  to  identify 
cellular  elements. 

Response:  Performing  microscopic 
examination  of  urinary  sediment 
requires  basic  knowledge  of  the  formed 
elements  fmmd  in  urine.  The  procedure 
also  requires  training  or  experience  to 
prepare  specimens,  to  identify  and 
enumerate  particulate  elements,  and  to 
properly  use  the  microscope.  However, 
the  level  of  knowledge  or  training  and 


experience  required  is  not  hi^ly 
specialized.  Toe  procedure  rw»t«inf 
limited  operational  steps: 
troubleshooting  axui  maintenance  are 
minimal,  and  reagent/material 
preparation  is  minimaL  Judgment  is 
required  to  identify  urine  elements  and 
correlate  the  findings  with  the  i^ysical 
characteristics  of  the  urine  and  to 
identify  and  resolve  technical  problams: 
however,  this  does  not  require  a  high 
level  of  judgmmit.  For  theae  reasons,  the 
microscopic  evaluation  of  urine 
sediments  was  categorized  as  moderate 
complexity.  With  regard  to  the 
comments  that  urine  microaoopic  exams 
when  performed  by  physicians  should 
be  waived,  it  was  concluded  that  the 
level  of  complexity  involved  in  this 
procedure  is  beyond  that  for  a  waived 
test.  However,  it  was  recognized  that 
tests  performed  by  a  physician  on  his/ 
her  own  patients  immediate  to  the  point 
of  care  is  a  type  of  laboratory  testing  that 
is  distinctly  differmt  from  other  types  of 
testing.  A  separate  subcategory  of 
laboratory  testing  called  "niysician- 
Performed  Microscopy"  has  been 
established  and  is  described  in  HSQ- 
202-FC  and  published  in  the  Federal 
Register  on  January  19, 1993  (58  FR 
5215).  Urine  microscopic  examination  is 
included  in  this  subcategory. 

Comment:  One  commenter  disagreed 
with  the  categorization  of  an  automated 
system  for  evaluating  urinary  sediment 
microscopic  elements  as  moderate 
complexity.  The  commenter  felt  that  the 
addition  of  an  automated  instrument  to 
the  evaluation  of  urine  sediment  should 
make  the  procedure  high  complexity. 

Response:  Altliough  the  addition  ojf  an 
instrument  to  the  evaluation  of  a  urine 
sediment  changes  the  procedure,  it 
would  not  necessarily  place  the 
procedure  in  the  high  complexity 
category.  All  instruments  were 
evaluated  for  complexity  based  on  the 
unique  characteristics  of  their 
procedural  and  operational  steps.  In  this 
instance,  it  was  concluded  that  the 
training  required  to  operate  the 
instrument  is  not  extensive  and  does  not 
require  specialized  knowledge.  Reagent 
preparation  and  troubleshooting  and 
maintenance  are  minimal.  A  certain 
level  of  judgment  and  interpretive  skill 
is  needed  to  recognize  and  resolve 
technical  problems  and  edit  the 
instrument's  urine  particulate 
classifications.  However,  these  skills  are 
not  highly  complex  or  extensive.  When 
the  instrument  was  scored  and  all 
criteria  characteristics  were  considered, 
including  the  basic  knowledge  and 
judgment  required  for  any  urinary 
sediment  evaluation,  this  automated 
procedure  for  the  identification  of 
squamous  cells,  white  blood  cells,  and 


red  blood  cells  aoorad  ae  moderate 
complexity. 

Comment:  A  fiaw  commenters  stated 
that  all  semen  analyses,  including 
semen  analysis  for  the  presence  or 
absence  of  sperm,  should  be  high 
complexity.  Other  commenters  stated 
that  qualitative  poet-coital  sperm 
analyses,  including  the  inspection  of 
cervical  mucus,  that  are  performed  by  a 
phyddan  in  his  office  should  be 
waived. 

Response:  Semen  analyses  were 
categorized  according  to  the  complexity 
of  the  test  systems,  assays  ch- 
examinations  being  performed.  A 
qualitative  semen  aiulysis  for  th9 
presence  or  absnace  of  sperm  and/or 
motility  requires  knowledge  of  the 
microscopic  characteristics  of  sperm, 
judgment  to  determine  spedmen 
acceptability,  and  interpretive  skills  to 
distinguish  sperm  from  debris  and  to 
determine  the  degree  of  motiUty. 
However,  the  level  of  knowledge  and 
judgment  needed  for  this  qualitative 
praeence  or  absence  determination  is 
not  highly  spedalized.  Training  is 
required  to  use  the  microscope,  but 
operational  steps  are  few  and 
troubleshooting  is  minimal.  On  the 
other  hand,  manual  quantitative  counts 
and  sperm  morphology  evaluation, 
together  or  separately,  are  highly 
complex  tests.  This  high  complexity 
semen  analysis  requires  specialized 
knowledge  of  the  microscopic 
characteristics  of  sperm  including 
morphology,  maturation,  and  motility. 
The  procedure  requires  extensive 
training  and  experience  and  a  high  level 
of  interpretive  skill.  Additionally,  we 
have  included  the  moderately  complex 
qualitative  post  coital  direct 
examination  of  vaginal  or  cervical 
mucus  as  one  of  the  tests  in  the  newly 
created  subcategory,  "Physidan- 
Performed  Microscopy,"  as  defined  in 
HSQ-202-FC  (58  FR  5215). 

Comments  on  Chemistry  Tests 

Comment:  A  fsw  commenters 
requested  clarificatioaon  which 
pregnancy  test  procedures  are  waived. 

Response:  Only  urine  pregnancy  tests 
that  utilize  visiial  color  comparison  to 
determine  results  are  waived  tests.  All 
serum  and  whole  blood  pregnancy  teats, 
and  urine  pregnancy  tests  by  methods 
other  than  visual  color  comparison  era 
non-waived  procedures. 

Comment:  One  commento'  stated  that 
there  is  no  sdentific  reason  to 
differentiate  between  the  non-waived 
visual  HCG  procedures  and  the  other 
visually  interpreted  qualitative  urine 
HCG  procedures. 

Response:  Most  of  the  non-waived 
qualitative  urine  pregnancy  test 


3W76 


F«da«l  lagtatar  /  Vol  58.  No.  141  /  Monday.  July  26.  1993  /  Notices 


prooedura  that  determiiM  rasults  by 
visual  compariaon  (intarpratatioo)  are 
slide  card  agglutination  tests  or 
precipitation  tests.  These  procediires 
usually  require  the  analyst  to  observe  a 
slide  ord  or  tube  for  the  presence  or 
abssQce  of  agglutination.  The  ability  to 
distinguish  a  weak  pattern  of 
agghitbiation  from  the  absence  of 
agglutination  is  essential  ba  reliable  test 
results  and  it  was  concluded  that  tome 
training  and  interpretation  or  judgment 
are  required  for  the  analyst  to  pn^ierly 
perform  these  tests. 

Comment:  A  commenter  feh  that  the 
colcv  comparison  serum  pregnancy  test 
should  be  reclassified  from  moderate 
complexity  to  waived  because  it  is  an 
extension  of  a  physical  examination  as 
performed  by  a  physician. 

Response:  Serum  color  comparison 
pregnancy  tests  have  been  classified,  in 
general,  as  moderate  complexity  tests. 
Where  and  by  whom  a  test  is  performed 
does  not  impact  on  the  complexity  of 
the  procedure. 

Comment.-  A  number  of  commenters 
ob|ected  to  specific  HDL  procedures 
being  classified  as  high  complexity.  The 
commenters  felt  that  these  procedures 
should  be  reclassified  to  moderate 
complexity  because  they  are  part  of  a 
lipid  panel  and  that  HDL  should  be  the 
same  complexity  as  the  other 
compments  of  the  lipid  panel.  Some 
commenters  objected  to  Uie  placement 
of  a  Cbw  HDL  procedures,  that  did  not 
include  the  phase  for  precipitation  of 
NOJSL  and  LDL,  in  the  moderate 
complexity  category  while  other 
procedures  that  did  include  this 
pretreatment  phase  were  placed  in  the 
high  complexity  categtuy.  Commenters 
felt  that  this  pretreatment  phase  was  not 
sufficiently  complicated  to  warrant 
placing  the  procedure  in  high 
complexity.  On  the  other  hand,  a 
combined  comment  from  a  few 
laboratory  professional  organizations 
stated  that  the  HDL  procedure  had  been 
correctly  placed  in  high  complexity 
baaed  on  the  sample  pretreetment 
procedure. 

Response:  During  the  categorization 
process,  CDC  scored  most  HDL 
procedures  as  high  complexity.  CDC  felt 
that  the  HDL  sample  pretreatment 
phase,  performed  to  remove  VLDL  and 
LDL  prior  to  analysis,  did  make  the 
analytic  procediue  for  this  analyte 
different  than  the  analytic  procedure  for 
other  analytes.  The  removu  of  VLDL 
and  LDL  from  the  sample  is  a  critical 
phase  in  the  procedure  and  involves 
additional  steps  that  require  proper 
training,  experience,  and  judgment  to 
distinguish  a  supernatant  that  is 
acceptable  for  testing.  The  acciiracy  of 
the  test  result  depends  primarily  on  the 


complete  removal  of  VIDL  and  LDL 
from  the  sample.  A  cloudy  superaatant. 
indicating  incomplete  removal  of  VLDL 
and  LDL,  frequently  occurs  and  the  first 
decision  an  analyst  might  make,  and  the 
one  often  recommended  by  a 
manufecturer.  is  to  simply  repeat  the 

Eredpitation  procedure.  Quite  often, 
owever,  the  decision-making  process 
must  continue  beyond  this  fint  phase. 
If  a  cloudy  precipitant  remains  after 
repeating  the  sample  preparation  phase, 
the  analyst  may  be  required  to  double 
the  amount  of  precipitating  reagent 
added  to  the  original  sample  or  to  uae 
ultracentrifugation  techniques  to  arrive 
at  an  acceptable  supernatant.  The 
"bottom  line"  decision  that  must  be 
made  by  the  analyst  is  not  to  continue 
the  assay  on  a  cloudy  precipitant.  When 
the  complexity  of  this  pretreatment 
phase  was  added  to  the  complexity  of 
the  underlying  procedure  for  the 
instrument,  the  total  score  usually 
placed  the  procedure  in  the  high 
complexity  category.  Because  the 
sample  pretreatment  step  is  so  crucial  to 
the  HDL  procedure,  higher  scores 
seemed  appropriate  for  the  criterions 
"Training  and  Experience", 
"Characteristics  of  Operational  Steps", 
and  "Interpretation  and  Judgment". 

Due  to  the  substantive  comments 
received  bom  the  public,  regarding  HDL 
complexity  categorization,  this  issue 
was  presented  to  the  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CUAC),  for  advice  and 
recommendation.  CLIAC  did  not  have  a 
consensiis  opinion  on  the  correct 
categorization  for  these  tests,  therefore, 
this  issue  was  reviewed  by  the  CLIAC 
subcommittee  on  test  categorization. 
Upon  review,  the  subcommittee  felt  that 
the  scores  for  two  criteria,  "Training 
and  Experience"  and  "Interpretation 
and  Judgment",  were  too  high  for  some 
of  the  automated  HDL  procedures. 
Therefore,  it  was  recommended  by  the 
subcommittee,  and  accepted  by  the  foil 
CLIAC,  that  CDC  reevaluate  automated 
HDL  procedures  and  adjust  the  assigned 
score  in  those  criteria  from  "3"  to  "2" 
for  certain  HDL  procedures.  As  a  result 
of  these  score  adjustments,  the 
following  procedures  have  been 
recategorized  bom  high  complexity  to 
moderate  complexity:  Ames  Seralyzer 
m,  Bio-Chem  Laboratory  Systems  ATAC 
6000.  Du  Pont  Analyst.  EM  Diagnostic 
Systems  Easy  Plus  (automated  sample 
pretreatment).  EM  Diagnostic  System 
Easy  ST  (automated  sample 
pretreatment),  Electronucleonics  Gem- 
Profiler.  Electronucleonics  Gemini. 
Electronucleonics  Gemstar. 
Electronucleonics  Gemstar  n,  Kodak 
Ektachem  250,  Kodak  Ektachem  400. 


Kodak  Ektachem  500.  Kodak  Ektachem 
700.  Kodak  Ektachem  700  P,  Kodak 
Ektachem  700  XR,  and  the  Kodak 
Ektachem  DT  60. 

Comment:  A  fisw  commenters 
objected  to  specific  Iron  Binding 
Capacity  (IBC)  procedures  being 
classified  as  bdgh  complexity.  The 
commenters  feh  that  these  procedures 
should  be  reclassified  to  moderate 
complexity. 

Response:  The  IBC  procedure  that  is 
categorized  as  high  includes  a  sample 
preparation  procees  in  which  all  iron 
binding  sites  on  transferrin  in  the 
sample  are  saturated  with  iron.  This 
process  is  followed  by  the  removal  of 
excess  iron  by  adsorption.  The 
supernatant,  left  behind  after  the 
adsorption  of  excess  iron,  is  then 
assayed  for  iron  and  is  termed  the  iron 
binding  capacity.  This  sample 
pretreatment  increases  the  complexity 
of  the  procedural  steps  and  requires 
training  and  judgment  to  detennine  the 
requirements  for  complete  saturation, 
and  to  correctly  interpret  the  results  of 
the  EBC  in  relation  to  previous  iron 
results.  This  sample  pretreatment  step 
must  be  performed  manually  by  the 
analyst  and  is  a  critical  part  of  the  IBC 
procedure.  When  all  of  uese  issue  were 
considered  in  the  scoring  process,  most 
IBC  procedures  scored  as  nigh 
complexity. 

Comment:  Many  commenters  felt  that 
multi-channel  chemistry  analyzers 
should  be  reclassified  from  moderate  to 
high  complexity. 

Response:  In  general,  the  analytic 
processes  of  most  multi-channel  and 
multi-analyte  chemistry  analyzers  are 
folly  automated  and  require  no  operator 
iatervention.  The  extent  of  pre-analytic 
and  post-analytic  intervention  is  usually 
restricted  to  limited  reagent  preparation, 
interaction  with  computerized 
components  to  initiate  the  analytic 
process,  and  limited  interpretation  of 
results.  Troubleshooting  and 
maintenance  generally  require  a 
moderate  level  of  technical  skill  and 
decision-making  as  the  analyst  often 
follows  the  manufecturer's  flow  charts 
and  procedures.  The  level  of  complexity 
for  all  seven  criteria  %vas  thoroughly 
evaluated  bxr  every  instrument,  and 
many  folly  automated  chemistry 
analyzers,  whether  multi-channel  or 
multi-analyte,  were  graded  as  moderate 
complexity. 

Comment:  A  laboratory  professional 
organization  questioned  why  RIA 
procedures  are  high  complexity  while 
EIA  procedures  are  moderate 
complexity.  They  felt  both  procedures 
require  the  same  amoimt  of  analytical 
skill  and  judgment 
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Response:  Since  eadi  test  system, 
assay,  or  examination  was  evaluated 
independently  for  its  complexity,  some 
EIA  procedures  were  graded  as 
moderate  complexity  while  others  were 
graded  as  high  complexity.  For  example, 
a  solid  phase  EIA  agglutination 

{>rocedure  does  not  require  the  same 
evel  of  training  or  interpretation  as  an 
EIA  procedure  by  microwell  chamber 
method.  All  RIA  test  systems,  assays,  or 
examinations  were  also  individually 
evaluated  for  complexity,  but  they  did 
not  have  as  much  variety  in  procedures 
as  did  the  EIA  test  systems,  assays,  and 
examinations.  Also,  the  proper  handling 
and  disposal  of  the  radioactive  materials 
that  are  part  of  the  RIA  procedures 
require  additional  training  and  adds  to 
the  complexity  of  the  procedure. 

Comment:  A  physician,  who  is 
currently  using  a  manual  EIA  procedure 
for  Prostatic  Specific  Antigen  (PSA),  fsh 
that  manual  EIA  procedures  for  PSA 
should  be  reclassified  from  hi^  to 
moderate  complexity.  He  stated  that  his 
staff  was  able  to  perform  these 
procedures  without  problems  and  a  high 
complexity  categorization  would  limit 
his  practice. 

Response:  The  manual  EIA  tests  for 
PSA  are  complex  manual  procedures 
with  multiple  steps  in  the  analytic 
process.  The  procedures  require 
extensive  analyst  training  for  propw 
performance  and  coordination  of  these 
steps,  which  include  exact  pipetting, 
timed  incubation  and  efficient  bead 
washing.  Extensive  judgment  and 
interpretive  skill  are  required  to 
evaluate  results,  resolve  tedmical 
problems  and  determine  the  need  for 
repeat  testing. 

Laboratories  in  physician's  offices  can 
continue  to  perform  these  procedures 
provided  they  comply  with  CLIA 
regulations  for  laboratories  performing 
high  complexity  tests. 

Corrections  to  Previous  Publications  of 
Test  Categorizations 

The  following  corrections  to  the  list  of 
test  systems,  assays  and  examinations 
pubUshed  in  the  Federal  Register  on 
February  28,  July  8,  August  28,  and 
September  2, 1902  were  made  based  on 
supplemental  information  provided  by 
the  commenters  during  the  comment 
period,  new  information  submitted  by 
manufacturers  or  as  a  result  of 
correction  of  data  entry  errors. 

Recategorizations 

Technicon  Hi  and  H6000 

The  Technicon  Hi  and  H6000  for 
hemoglobin,  hematocrit,  white  blood 
cell  count,  red  blood  cell  count,  platelet 
count  and  white  blood  cell  differential 


was  recategOTized  from  high  to  moderate 
complexity.  This  change  in  complexity 
is  a  residt  of  information  supplied  by 
the  manuCacturer  of  the  Tecnnicon  Hi 
and  H6000  indicating  that,  for  normal 
operation,  the  analyst  is  not  required  to 
interpret  a  histogram  to  airive  at  a  final 
test  result  The  instruments  have  a 
direct  read-out  systems  for  all  analytes. 

Direct  Antiglobulin  Tube  Tests 

Direct  Antiglobulin  tube  tests  in 
immimohematology  were  recategorized 
from  high  to  moderate  complexity.  This 
recategorization  was  due  to  the 
correction  of  a  data  entry  error  and  not 
due  to  a  decision  to  recategorize  based 
on  supplemental  information. 

Wampole  Streptonase  B  and  Immuno- 
Mycologics  YA-Crypto 

Wampole  Streptonase  B  and  Immuno- 
Mycologics  YA-Ciypto  have  been 
recategorized  from  high  to  moderate 
complexity.  After  reevaluation,  it  was 
determined  that  while  some  training 
and  experience  are  required  in  pipetting 
a  small  volume  to  accurately  perform 
these  test  procedures,  the  procedural 
steps  are  not  complicated,  and  the 
judgment  and  interpretation  required  to 
determine  the  results  and  resolve 
technical  problems  is  not  extensive. 
Therefore,  these  test  systems  were 
rescored  and,  as  a  result,  were 
recategorized  as  moderate  complexity 
tests. 

All  Manual  Isohemasglutinin  Titrations, 
Untreated  Serum  anoDade Lectin-H  - 
RBC  Qualitative 

All  Manual  Isohemagglutinin 
Titrations,  untreated  senun  and  Dade 
Lectin-H  •  RBC,  qiulitative  have  been 
recategorized  from  high  to  moderate 
complexity.  After  consultation  with 
laboratory  professionals  and 
reevaluation  of  the  test  procedures,  it 
was  determined  that  the  level  of  skill 
required  to  perform  these  procedures  is 
not  as  specialized  or  technically 
complex  as  was  originally  determined. 
After  rescoring,  these  procedures  were 
recategorized  as  moderate  complexity 
tests. 

Diagnostica  Stago  ST4  for  Fibrinogen 

Diagnostics  Stago  ST4  for  fibrinogen 
has  been  recategorized  from  high  to 
moderate  complexity.  This  change  in 
complexity  is  due  to  the  correction  of  a 
data  entry  error.  It  is  not  based  on  a 
decision  to  recategorize  the  test 
procedure. 

All  Manual  Reticulocyte  Count  Test 
Systems  and  Procedures 

All  Manual  Reticulocyte  Count  Test 
Systems  and  Procedures  have  been 


recategCRized  from  high  to  moderate 
complexity.  While  the  procedure  for  the 
manual  reticulocyte  count  requires 
microscopic  examination  to  distinguish 
and  enumerate  the  stained  reticulocyte, 
it  was  determined  upon  reevaluation 
that  the  level  of  knowledge,  judgement, 
and  interpretation  is  no  more  extensive 
than  that  needed  to  perform  a  "normal" 
differential.  Therefore,  fbr  consistency 
in  the  test  categorization  process,  the 
scores  for  these  criterion  were  sdjusted, 
which  resulted  in  an  overall  lowering  of 
the  total  score  and  subsequent 
recategorization  frtun  high  to  moderate 
complexity. 

Seradyn  Glycotrak  for  Glycosylated 
Hemoglobin 

Seradyn  Glycotrak  fbr  Glycosylated 
Hemoglobin  has  been  recategorized 
frt>m  high  to  moderate  complexity.  This 
test  system  was  originally  graded  as  a 
high  complexity  procedure  because  it 
was  perceived  as  requiring  extensive 
knowledge,  training  and  experience  to 
perform  a  series  of  complex  steps. 
However,  after  the  review  of  new 
information  submitted  to  the  CDC  by 
Seradyn,  and  reevaluation  of  the 
procedure  by  labcnatory  professionals,  it 
was  determined  that  while  knowledge, 
training,  and  experience  are  required, 
they  are  not  as  extensive  as  first 
considered,  and  that  the  steps  and 
complexity  of  the  procedure  itself  are 
limited  in  scope.  After  rescoring,  this 
test  system  was  recategorized  as 
moderate  complexity. 

Ciba  Coming  170  and  the  Ciba  Coming 
178  Analyzers 

The  aba  Coming  170  and  the  Qba 
Coming  178  analyzers  for  blood  gas 
with  pH  have  been  recategorized  from 
high  to  moderate  complexity.  This 
change  in  complexity  is  the  result  of 
information  supplied  by  the 
manufacturer  of  the  Qba  Coming 
analyzers  indicating  that,  when  using 
these  models,  the  analyst  is  not  required 
to  manually  flush  lines,  calibrate 
parameters  or  introduce  the  sample  in  a 
manner  that  is  any  more  complex  than 
routine'sample  introduction  into  any 
blood  gas  instmment. 

Sysmex  R-1000 

The  Sysmex  R-1000.  an  automated 
instrument  for  reticulocyte  counts  has 
been  recategorized  fit>m  high  to 
moderate  complexity.  Information 
supplied  by  the  manufacturer  indicated 
that,  for  normal  operation,  the  analyst  is 
not  required  to  interpret  a  histogram  to 
arrive  at  a  final  result.  The  instnmient 
has  a  direct  read-out  for  total 
reticulocyte  count. 
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Becton  Dickinaon  BBL-Tub«  Test  the 
Dilco  Bacto-Tubs  Taat  and  tha  Gamma 
Biologicala  Tube  Taat  for  bbrile 
agglutinins: 

Tha  Bacton  DicUnaon  BBL-Tuba  Taat. 
tha  Difco  Bacto-Toba  Taat  and  tha 
Gamma  Biologicala  Tuba  Taat  far  febrila 
agglutinins  hava  all  baoa  racatagorixad 
from  high  to  modarata  complexity.  After 
consultation  mrith  laboratory 
professionals  and  raevaluation  of 
infarmatioo  from  manufecturers.  it  waa 
determined  that  the  level  of  skill 
required  to  perform  thaae  procedurea 
was  not  as  specialized  oor  were  tha 
procedures  as  complex  as  originally 
determined. 

The  Gen-Probe  Pace2  test  System  for 
Neisseria  Gonorrhoeae 

The  Gen-Probe  Pac82  test  system  for 
Neisseria  gonorrhoeae  in  bacteriology 
has  been  recategorized  frt>ra  moderate  to 
high  complexity.  Supplemental 
information  on  this  test  system  was 
received  bom  laboratory  professionals 
with  experience  performing  the 
procedure  and  was  verifiedthrough 
product  inserts  submitted  by  tha 
manufectnrer.  Based  on  this 
information,  the  procedure  was 
dalOTmined  to  be  technically  complex 
writh  multiple  steps  that  include 
extensive  sample  and  reagent 
preparation,  precise  temperature  control 
and  exact  timing  requi.nements. 
Additifmally,  the  complexity  of  the  teat 
requirea  a  higher  level  of  training  and 
experieoca  to  perform  tha  procedure 
than  was  originally  indicated. 

Tha  Vitak  Systems  Vidas  for  Respiratory 
Syncytial  Virus  and  Chlamydia 

Tha  Vitak  Systems  Vidas  for 
respiratory  syncytial  virus  and 
Chlamydia  has  been  recategorized  frxim 
moderate  to  high  complexity. 
Supplemental  information  on  this  test 
system  was  received  bom  laboratory 
professionals  with  experience 
performing  the  procedure  and  was 
verified  through  product  inserts 
Submitted  by  the  manufiacturer.  Based 
on  this  information,  the  procedure  for 
preparation  of  the  sample  before  placing 
on  the  Vidas  instrument  was 
determined  to  be  technically  complex 
with  multiple  steps  that  included 
volumetric  addition  of  raagents.  precise 
temperature  control,  exact  timing 
requirements  and  mechanical  vortexing. 
The  complexity  of  the  procedure  for 
sample  preparation  also  requires  a 
higher  level  of  training  and  experience 
than  was  originally  indicated. 

Delations 


I  on  supplemental  information 
supplied  by  oianufiKtureis,  the 


fbllo%iring  taat  system/analyta  antiiaa 
have  bean  deleted  from  tha  Uat  Tha 
original  antriea  wave  in  anor  aa  tha 
analytaa  listed  below  are  not  available 
on  the  test  systems  indicated: 

TVat  SyaSm:  Du  Pont  ACA 

Ajm/)^:  Cyclosportn 
Test  Syttem:  Du  Poot  ACA IV 

Aaaiytt:  Cydospcrin.  Sodtnm.  Pntstshan 
Tett  Syttem:  Du  Pont  ACA  V 

Aiio/yte:  Cjrclosporia 
Tett  System;  Bio-ClMm  Labonlary  Syslams 
ATAC6000 

AHoiyte:  Practosamine,  Lactate 
Dstiydragenase  Heart  PiactioB  (LOH-1). 
Phenoberfoital.  Salicylate 
Tesf  System:  Malllnckrodt  Gam  6  Plus 

Ano/ytB:  Sodium 
r«ff  Syttem:  Abbott  IMX 

Aitalyte:  Twtostflroos 
Tett  Syttem:  Beckman  SyBchrea  CX  3 

Anatyte:  Bilirubin,  Direct,  Bilirubin.  Total, 
Creatine  Kinase,  Protein,  Total 
Test  System:  Bacton  Dickinson  QPC 11 

Analyte:  Hemogkibin 
Tett  Syttem:  Abbott  TDX  Ph 

Analyte:  HDL  Cholesterol 

The  following  test  system/analyta 
entriea  hava  bam  deleted  because  they 
are  not  FDA  approved  for  the  test 
system  indicated  or  are  available  for 
reseerch  purposes  only: 

Tett  Syttem:  Labsystems  Bordetella  peituttis 
I^ElAKit 
Analyte:  Bordetella  petiutsit  Antibodies 
Tett  Syttem:  Ubsy items  CMV  IgG  EIA  Kit 

Analyte:  Cytomegalovirus  Antibodies 
Tett  Syttem:  Labey stems  CMV  IgM  EIA  Kit 

Analyte:  Cytomegalovirus  Antibodies 
Test  Syttem:  Labsystems  Rubella  IgM  BIA  Kit 

Analyte:  Rubella  Antibodies 
Tett  Syttem:  Labsystems  Tetanus  Toxoid  EIA 
Test  Kit 
Analyte:  Tetanus  toxoid  Antibodies 
Test  System:  Labsystems  Toxoplasma  gondii 
lgGEL\Kit 
Analyte:  Toxoplasma  gondii  Antibodies 
Tett  System:  Kent  Radial  ImmunodiffusioQ 
Test 
Analyte:  Complement  C2 
Tett  System:  Sorin  Biomedica  BTI-HA-lgMK 

Analyte:  Hepatitis  A  Virus  Antibodies 
Test  System:  Incstar  Fluoro-Kit 
Analyte:  Anti-Brush  Border  Antibodies, 
Anti-Canalicular  Antibodies,  Anti- 
Reticulin  Antibodies.  Anti-Riboaomal 
Antibodies 
Test  System:  Sysmex  CA-5000 
Analyte:  Prothrombin  Time  (PT).  Activated 
Partial  Thromboplastin  Time  (APTT) 
Test  System:  Abbctt  IMX 
Analyte:  Polate  (Folic  Acid).  Hepatitis  B 
Surface  Antigen  (HBaAg),  Glyoosylated 
Hemoglobin  (Hgb  AlQ.  Hepatitis  B  Core 
Antibody 
Test  System:  Bio-Chem  Laboratory  Systems 
ATAC6000 
Analyte:  Carciooamfaryoaic  Aatigaa  (CEA). 
ProsUtic  Add  Phosphatase  (PAP). 
Prostatic  Specific  Antigen  (PSA) 
Test  System:  DIamedix  T-Uplaka  Microessay 


Analyte:  Triiododiyroaiaa  Uptake  (T3U) 

rru) 

Test  Syttem:  Diamadix  Tbyroxina  CT4) 
Microassay 
Analyte:  Thyroxine  (T4) 
7M  Syatsn:  Blolog  MlcroStatiaa  System 
Amalvte:  Aerabic  k  Aaasrabic  Oipnism- 
unlimitad  souroas 
Tett  System:  Di^nostic  Products  Corp. 
PathoDx  Strep  B 
Analyte:  Streptocoous,  group  B 
Test  System:  Instrument^oo  Laboratory  IL 
Monarch  Phis 
Analyte:  Alpha-1-Antitrypsin 

The  following  test  system  with  its 
associated  analytes  has  been  deleted 
because  it  is  not  FDA  approved  for 
market  in  the  United  States: 

Test  System:  Du  Pont  ACA  SX 
Analyte:  Antithrombin  III  (ATHI).  Fibrin 
Split  Products  (Pifarin  Depadation). 
Fibrinogen,  Heparin.  Plasminogen 

The  following  analyte/test  systems 
have  been  deleted  because  the  analyte 
as  listed  is  not  reported  as  a  "stand 
alone"  analyte  for  that  system: 

Ana/yte:pH 
Test  System:  AVL  987-S,  Beckman 
LABLYTB  820,  Ciba  Coning  634. 
Coulter  FLEXLYTB 
Note:  On  the  above  systems,  the  relevant 
analyte  is  ionized  calcium  and  the  pH  is 
measured  for  purposes  of  calculation  only. 
Analyte:  Heparin 
Tett  System:  Intematiooal  Tedmidyne 
Factor  VI.  International  Tedmidjme 
Hemochroo  400,  faatemational 
Tedmidyne  Hemodiron  401. 
Intematioful  Tachnidsme  Hemochron 
aoo.  Intematiooal  Technidyne 
Hemochron  801 
NelR  On  the  above  systems,  the  relevant 
analvtes  are  heparin  dose  response  (HDR) 
and  heparin/protamine  titration  (HPT). 

The  following  analyte/test  systems 
hava  been  deleted  because  theae 
procedures  do  not  meet  the  applicability 
provisions  of  tha  CLIA  law: 

Analyte:  Bye  Cornea  Integrity 
Test  System:  Slit  Lamp  Biomioosoopy 
Specular  Microscopy 

The  following  test  ^stem/analytes 
were  incorrectly  listea  as  moderate 
complexity.  They  have  bera  deleted 
from  the  test  list  and  placed  in  the 
waived  category: 

Tmt  System :  Kodak  S^kueCeU  faCG 
Analyte:  HOG,  Urine,  Qualitative 

Test  Syttem:  NMS  Pharmaceuticals  GOT 
Ovulation  Test 
Analyte:  Luteiniting  Honnone  (Ui) 

The  folfowing  are  corrections  to 
manufacturer's  names  and  productK 

From:  Sequois  Turner  Qearview  HOG 
To:  Wampole  Qearview  HCG 
From:  LEO  Diagnostics  Hemocoe 
To:  HemoCus  Hemoglobin  System 
fWMn:  Medical  Technology  Corp.  d-Cliam 
To:  Photest  Diagnostics  6-Qma  (and)  Access 
Medical  Systems  d-Chem 


UMI 
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^mm:  Q\»  Coming  Flame  Photometer 
To:  abe  Corning  480  (and)  Qba  Coming  654 
fW>in.-  Advanoad  Icstniments  Onnometer 
To:  Advanced  butnmients  Wide  Range 

Oamometer3W2 
From:  Weacor  Vapor  Pretaure  Oamometer 
To:  Weacor  5500  Vapor  Praaaura  Osmometer 

(and)  Weacor  5500XR  V^xv  PreMura 

Oamometer 
From:  3M*  •  • 
To:  BioWhittakarSM*  *  * 
Fram:WhittakarBi<^»oducto*  *  • 
To:  BioWhittakar*  •  * 
From:  Virotadi  BUSA  Antibody  Test 
To:  Bio-Medical  Virotech  EUSA  Antibody 

Test 
From:  Diamedix  Miooaasay  Test  Set 
To:  Diamedix*  *  *  (specific  kit  name) 
Fmm:  Dupont  •  •  • 
To:  Du  Pont*  •  • 
Fmm:  General  Biometrics  Inunun(dX>t 

Preconception  Screening  Panel 
To:  General  Biometrics  ImmunoDot  TORCH 

Test 
Fmm:  Incstar  Clin-EUSA  Test  System 
To:  IncstarQin-EUSA*  *  *  (specific  kit 

name) 
From:  Medix  Biotech  BIA  Test  Kit 
To:  Medix  Biotech  Visual  hCG-M  Pregnancy 

Test 
Fmm:  Olympus  PK1700  Automated 

Pretranafiision  Blood  Test  System 
To:  Olympus  PK7100  Automated 

Pretransfiision  Blood  Test  System 
Fmm:  Ramco  EIA  Test  Kit 
To:  Ramco  Spectre  Ferritin 
Fmm:  Sanofi/Kalleatad  QH  300 
To:  Sanofi/Kallestad  QM  300 
Fmm:  Seradyn  Manual  Urea  (BUN) 

Procedure  (and)  Seradyn  Manual  Glucose 

Procedure  (and)  Seradyn  Manual  Uric  Acid 

Procedure 
To:  Seradyn  Manual  (spectrophoto/ 

colorimetric)  Determination 
Fmm:  Sigma  EIA  Test  Kit 
To:  Sigma  SIA*  *  *  (specific  kit  name) 
Fmm:  Syva  Emit  Qst  Acetaminophen  Assay 
To:  Syva  Qstat/Qst  System 

For  the  purpose  of  clarification,  the 
qualifiers  attached  to  the  following  test 
systems  have  been  changed: 

Fmm:  Haamoacope  Thromboelastograph 

(qualitative  procedure) 
To:  Haemoacope  Thromboelastograph  (visual 

result) 
From:  Haemoscope  Thromboelastograph 

(quantitative  procedure) 
To:  Haemoacope  Thromboelastograph 

(calculated  result) 
Fmm:  Logos  elvi  816  BI  Qot  (qualitative 

procedure) 
To:  Logoa  elvi  816  BI  Clot  (visual  result) 
Fmm:  Logos  elvi  816  BI  Clot  (quantitative 

procedure) 
To:  Logos  elvi  816  BI  Qot  (calculated  result) 
Fmm:  Sienco  SONOCLOT  Coagulation 

Analyser  (qualitative  procedure) 
To:  Sienco  SONOCLOT  Coagulation 

Analyzer  (vistial  result) 
Fmm:  Sienco  SONOCLOT  Coagulation 

Analyzer  (quantitative  procedure) 
To:  Sienco  SONOCLOT  Coagulation 

Analyzer  (calculated  result) 
Fmm:  Sienco  SONOCLOT  II  Surgical 

Analyzer  (qualitative  procedure) 


To:  Sienco  SONOCLOT  n  Surgical  Analyzer 

(visual  result) 
From:  Sienco  SONOCLOT  II  Surgical 

Analsrzar  (quantitative  procedure) 
To:  Sienco  SONOCLOT  11  Surgical  Analyzer 

(calculated  result) 

Additional  minor  editorial  and 
spelling  corrections  have  been  made  to 
the  compiled  test  list  included  with  this 
Notice. 

Dated:  July  15. 1903. 
PUlipK.Lae. 

Assistant  Secntaryfor  Health. 

List  of  Test  Systane,  Aasavs  and 
Examinatimis  Categprixad  by 
Conqilexity 

The  test  categorization  scoring 
scheme  was  based  on  an  assessment  of 
the  complexity  of  the  operation  of  the 
test  procedure  and  not  on  an  evaluation 
of  data  doctmienting  the  procedure's 
performance  over  time.  Tlierefore,  the 
categorization  of  a  test  system,  assay  or 
examination  as  moderate  or  high 
complexity  should  not  be  interpreted  as 
an  indication  of  the  acceptability  or 
imacceptability  of  the  accuracy, 
precision  or  overall  performance  of  the 
procedure. 

List  of  Previously  Unpublished 
Categorizations 

This  list  of  previously  tmpublished 
categorizations  is  subject  to  a  30  day 
comment  period.  These  test  systems, 
assays  and  examinations  are  also 
included  in  the  compiled  list  at  the  end 
of  this  Notice. 

Complexity:  Moderate 

Speciality/Subspeciality:  Bacteriology 

AnalytK  Asrabk  OrgauaaM  Frwa  Uiiaa 


Specimena  Only 

Test  System,  Assay.  Examination 

Solar  Biologicals  SOLAR-CULT  (colony 

count  only) 
Troy  Biologicals  Bacti-Bio  General  Plate 

(colony  count  only) 

Aaalyta:  Aerobic/Anaerobic  Organism*— 
Endocenrical 

Test  System,  Assay,  Examination 

All  Gram  Stain  Procedures — Endocervical 
only 

Aaalyta:  Gardnarella  Vagiaalia 

Test  System.  Assay.  Examination 

MicroProbe  Affirm  VP  Microbial 
Identification  Test  Kit 

AnalytK  Helicsbactar  Pylori 

Test  System,  Assay,  Examination 
Delta  West  CLO  test 

AnalytK  N.  Gooorrkoeae  (Fr*m  Ureganital 
•r  Rectal  Only) 


Test  System,  Assay.  Examination 

AU  PresumpL  ID  Using  Select  Media. 
Oxidase,  a  Gm  Stain 

Aaalyte:  Neiaaaria  Meni^itidk.  Granp  A 

Test  System,  Assay,  Examination 

Becton  Dickinson  N.  Meningitidis  Test 
(direct  antigen) 

^niljnn  Nnhanria  fttoBii^itiilh.  flienp  T 

Test  System.  Assay.  Examination 

Becton  Dickinson  N.  Meningitidis  Test 
(direct  antigen) 

Analyte:  Neiaaaria  Meningiliilia.  Gwnp 
W13S 

Test  System.  Assay.  Examination 

Becton  Dickinson  N.  Meningitidis  Test 
(direct  antigen) 

Analytr  Milasiria  Maningitidh.  Graup  Y 

Test  System.  Assay,  Examination 

Becton  Dickinson  N.  Meningitidis  Test 
(direct  antigen) 

Analyta:  Straptocwxas,  Grovp  A 

Test  System.  Assay,  Examination 

Abbott  TestPack  Plus  Strep  A  (direct  antigen/ 
visual) 

AnalytK  Straptococcna,  Groop  A  {fnm 
Throat  Only) 

Test  System,  Assay,  Examination 

All  Presumpt.  ID  w/Selective  Media. 
Hemolysis  a  Bacitracin 

Analyte:  Streptoceocus,  Group  ■ 

Test  System,  Assay,  Examination 

Pacific  Biotech  Cards  OS.  Strep  B  (direct 
antigen/visual) 

Speciality/Subspeciality:  General  Chemistry 

Analyte:  STaudeotidaaa 

Test  System,  Assay.  Examination 

Abbott  Spectrum 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Ciba  Corning  550  Bxpreas 

Coulter  Dacos 

EM  Diagnostic  Systems  EPOS 

Electronucieonics  Gemini 

Electronucleonics  Gemstar 

Electronucieonics  Gemstar  11 

Instnmientation  Laboratory  IL  Genesis  21 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/ AU5e0 

Roche  Cobas  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  11 

Roche  Cobas  Mira 

Technicmi  RA  1000 

Technicon  RA  2000 

Technicon  RA  500 

Technicon  RA  XT 


/  Vol.  58,  No.  141  /  Monday.  July  26.  1093  /  Notices 


AaalytK. 

Test  Syttem,  Aaaof,  EitamtinaUoa 
Rocbe  CobM  FARA  n 
A— lyte  AclyHwM—nioHii* 
Tatt  Syitam.  AMsay,  SxaminaUoa 
Olympot  ltoply/AU560 


AaatyteAdd 

Tatt  Syttem,  Ataay,  gyom/iiottoii 

Abbott  SpsctxuiB 

Abbott  VP 

Backman  Synchran  CX  4 

Badonui  Syndmn  CX  8 

Qba  Conxing  550  BxpcMS 

EM  Diagnoitic  Systont  EPOd 

InftrunMntadon  lAontory  IL  GemcU  21 

InstrunMDMkMi  Labontory  IL  Monarch  2000 

Olympuf  AU  5000 

OlympttsAUSOai 

Olyii^AUSOSl 

Oiympua  AU  S061 

Olympus  AU  5121 

Olympot  AU  5131 

Olympus  Reply/AUS60 

Roche  Cobas  Bio 

TachnloniAXON 

Tachnicon  RA  2000 

TachokoB  RA  XT 


Aaaiyla;  Alapjaa  A  ■iaiiti  siMfci  ma  (ALT) 
(SGRD 

Teat  Syttem,  Asaay,  Examiaotion 

Boehringer  Manahafaa  KtacAi  911 
InstnmMBlatioa  Laboratory  IL  Mooarch  2000 
Olympus  Reply/ AU560 

AulytRAka^a 

Test  Systan,  Ataay,  Bxamination 

BoahriaBv  MannheiB  Hitachi  Oil 
butnimentatioo  Laboratory  IL  Mcmarch  2000 
Olympus  Reply/AUS60 


Test  SyiteDi.  ^saoy,  finuninotibn 

Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  70S 
Roche  Cobas  FARA  n  j 


Aaalyla;  AlkaMiw  Pfcasphafw  (ALP) 
Teat  Syttem,  Aaaay,  Bjuanmatioa 

Boehringer  Maonbeim  Hitachi  911 
InstTumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  RapIy/AU560 

AMlylK  Alph»a-HS<;iyc^rolda 

Test  Syttem,  Assay,  EMomination 
Roche  Cobea  FARA  11 

AMiyla;  AJpha-Hydrag^kirtyrala 
i(HBOiI) 


Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  736 
Boehringer  Macnheim  Hitachi  747 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  Reply/AU560 
Roche  Cobas  FARA  II 
Tachnicon  RA  2000 
Technicon  RA  500 
Technicon  RA  XT 

AMiytK 


Teat  Syttem,  Asaay,  Examination 

Beckman  Synchroo  CX  4 

Beckman  Syndiron  CX  S 

Boehrli^er  Mannhaim  Hitadil  704 

Boehringer  Maonheim  Hitachi  70S 

Boehringer  Mannheim  HMacfai  736 

Boehringer  Mannheim  Hitachi  747 

Qba  Corning  570  AUianoa 

CouhvDaoos 

BlectRmucleonlcs  Gem-Profilar 

Blectronudeonics  Gemini 

Instrumentation  Laboratory  IL  Ganasis  21 

Instiumentation  Laboratory  IL  Monoch  1000 

Instiumentation  Laboratoiy  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Tachnicmi  AXON 

Technicon  RA  1000 

Technicon  RA  2000 

Technicoa  RA  500 

Technkm  RA  XT 

AaalytR  Amylaaa 

Teat  Syttem.  Assay,  Examination 

Abbott  Spectrum 

Boehrii^w  Mannheim  Hitachi  911 

Instrxunentation  Laboratory  IL  Mooaitfa  2000 

Olympus  AU  5131 

Olympus  Reply/AUseO 

(ACE) 

TM  Syttem,  Assay,  Examination 

Abbott  Spectrum 

Abbott  Spectrum  EPX 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Boehringer  Mannheim  Hitachi  704 

Boehringer'Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Qba  Corning  550  Express 

EM  Diagnostic  Systnos  EPOS 

Electronucleonioi  Gemstar 

Electranudeonics  Gemstar  n 

Instrumentation  Laboratoiy  U.  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Oljrmpus  Reply 

Roche  Cobas  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  n 

Technicon  RA  1000 

Technicon  RA  2000 

Technicon  RA  500 

Technicon  RA  XT 

Analyta:  Apolipoprotaia  Al 

Test  System,  Assay,  Examination 

Abbott  Spectrum 

Abbott  Spectrum  EPX 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  S 

Beckman  Synchron  CX  7 

Bi<><:hem  Laboratory  Systems  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  7(M 
Boehringer  Mannheim  Hitachi  705 
Boehringer  Mannheim  Hitachi  717 
Boehringer  Mannheim  Hitachi  736 
Boehrii^er  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 


Ciba  Coming  550  Ejqneas 

CouherDacos 

Coulter  Optichem  100 

Coulter  C^chem  120 

Coulter  C^ticbem  180 

EM  Diagnostic  Systems  EPOS 

BecliuuucleoBics  Gam-Profiler 

Blectronudeonics  Gemstar 

Electronucleonics  Gemstar  n 

Instnmientation  Laboratory  IL  Monardi  1000 

Instrumentation  Laboratoiy  IL  Monarch  2000 

Olympus  AU  5000 

Olympus  AU  5121 

Olympus  AU  5131 

Olympus  Reply 

Olympus  Reply/ AU560 

Roche  Cc^MS  Bio 

Tachnicon  Assist 

Technicon  RA  1000 

Technicon  RA  2000 

Technicon  RA  SOO 

Technicon  RA  XT 

AaalytK  ApoUpopralaia  B 

Test  Syttem,  Assay,  SxaminaUoa 

Abbott  Spectrum 

Abbott  Spectrum  EPX 

AbbottVP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Bio43iem  Laboratory  Systams  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitadii  70S 
Boehrii^  Mannheim  Hitachi  717 
Boehringer  Mannheim  Hitadil  736 
Boehrii^er  Mannheim  Hitachi  737 
Boehrii^  Mannheim  Hitachi  747 
Ciba  Corning  550  Express 
Coulter  Dacoa 
Coulter  Optichem  100 
Coulter  C^tichem  1 20 
CouJtar  Optichem  180 
EM  Di^nostic  Systams  EPOS 
Blectnmucleonics  Gem-Profiler 
Electronucleonics  Gemstar 
Electronucleonics  Gemstar  11 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5000 
Olympus  AU  5121 
Olympus  AU  5131 
Olympus  Reply 
Olympus  Rsply/AU560 
Roche  Cobas  Bio 
Technicon  Assist 
Technicon  RA  1000 
Technicon  RA  2000 
Technicon  RA  500 
Technicon  RA  XT 


Aaalytr  Aqtartaie  AaiaotraaafvMe  (AST) 
(SCOT) 

Test  System,  Asssy,  Examination 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  Reply/ AU560 
Roche  Cobes  Bio 

Analyta:  Bata-Hydraxyfanlyrala 

Test  System,  Assay,  Examination 

Abbott  Spectnmi 
AbbottVP 


UMI 


Boehrioger  Mannheim  Hitachi  736 
Boefaringw  Mannheim  Hitadil  747 
Instrumentation  Labontory  IL  Generis  21 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentatioa  Labocatofy  IL  Monarch  2000 
Olympus  Reply 
Olympus  Reply/AU560 
Technicon  RA  2000 
Technicon  RA  XT 

Aulyta:  BiliraUa.  Mrad 

Test  Systtm,  Assay,  BmminaUon 

Boehiinger  Mannheim  Hitachi  911 
Instrumentatian  Laboratory  IL  Genesis  21 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AUS60 

AMlytK  lykahte.  NaaoMtal 

Test  Systam.  AMtay.  ExtutUnatioa 

Boehringer  Mannheim  Hitadii  704 
Boehringer  Mannheim  Hitadii  706 
Boehringer  Mannheim  Hitadii  717 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 
Boehringer  Mannheim  Hitachi  911 
Roche  Cobas  PARA  n 

Aulyte:  BilindtiB,  ToUl 

Tesf  Syifam,  Assay,  Esaminatfoa 

Boehringer  Mannheim  Hitadii  911 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/AU560 

Analyle:  Bleed  Gmmb  wift  pH 

Test  System,  Assay,  Examinatiou 
Radiometer  ABL  50 

AaalylK  Cltaecthe  Pra«eia  (CSP) 

Test  Systmn  Assay,  Bxomutatioa 
Roche  Cobas  Bio 
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ABalyte:CaldHi,l 

Test  System,  Assay,  BxaminaUoa 

Gba  Coming  288 

AoalytK  Caldnm.  Total 

Test  System,  Assay,  Bjuaninatioa 

Boehringer  Mannheim  Hitadii  911 

Instrumentation  Lriwiatoiy  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/AUSeO 

Analyte:  CaAon  Dioxide.  Total  (002) 

Test  System,  Assay.  Examination 

Boehringer  Mannheim  Hitachi  911 
EM  Diagnostic  Systems  EPOS 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/AUSeO 
Technicon  Assist 

Analytr.  Caiboxyhemoglobin 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  IL  282 

Analyte:  Carehrospinal  Fluid  Prvtein  (CSF) 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  717 


Boehringor  Mannheim  Hitachi  747 
Boehringer  Mannheim  Hitachi  911 

AiulylKCUaride 

Test  System.  Assay,  Examination 

Bodiringer  Mannheim  Hitadii  911 

aba  Coning  288 

EM  Dia^MMtk  Systems  EPOS 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

CNympus  Reply/AUS80 

Techniom  Assist 

Analyte:  Chaleslaral 

Tssf  System,  Assay.  Examination 
Boehringer  Mannheim  Hitachi  911 
Cbematics  CHBMCARD  Oiolesterol  Test 

(wheel) 
Chematics  CHBMCARD  Cholesterol  Test 

(window) 
Instrumentatioa  Laboratoiy  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AU560 

Aaaly«R< 


Test  System,  Assay.  Examination 

Abbott  Spectrum 

AbbottVP 

BioAutcAf ed  ASCA 

Boehringer  Mannheim  Hitadii  704 

Boehiingar  Mannheim  Hitachi  736 

Boehringar  Mannheim  Hitachi  911 

Coulter  Dacos 

EM  Diagnostic  Systenu  EPOS 

Electronucleonics  Gam-Profilar 

Electronudeonics  Gemini 

Electronucleonics  Gemstar 

Instrumentaliaa  Labontocy  IL  Genesis  21 

Instrumentation  LtfxRvtory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/AUSeo 

Roche  Cobas  Bio 

Roche  Cobas  PARA 

Roche  Cobas  FARAD 

Technicon  Assist 

Technicon  RA  1000 

Technicon  RA  2000 

Technicon  RA  500 

Technicon  RA  XT 

Analyte:  GhdyglydM  (Bile  Add4 

Test  System.  Assay,  Examination 

Abbott  Spectrum 

AbbottVP 

Boehringer  Mannheim  Hitadii  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Ciba  Coming  550  Express 

EM  Diagnostic  Systems  EPOS 

ElectTOQucleonics  Gem>Profiler 

Electronucleonics  Gemstar 

Electronucleonics  Gemstar  II 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Mooaich  2000 

Olympus  Reply 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Roche  Cobas  PARA 

Technicon  Assist 

Technicon  RA  1000 

Technicon  RA  2000 


Technicon  RA  500 
Technicon  RA  XT 

AaalytrCartteal 

Test  System,  Assay,  Exaatinatioa 

Baxter  Stratus  IlntaUad 
Serono  Diagnostics  SR 1 

AMlyla:  CnatlM  Kiuae  Kaq 

Test  System,  Assay.  ExoMninatiom 

Boritringsr  Mannheim  Hitachi  911 
Inatrumentation  Labarataty  IL  Moaarch  3000 
Olympus  AU  5131 
Olympus  Reply/ AU560 

Aulyte:  CroaliM  KlMae  MB  riactfaa 
(CaOA) 

Test  System,  Assay,  Bxaminatien 

Abbott  Spectrum 

Baxter  Stratus  Oatallsct 

Boehriagar  MaanbefaB  Hitachi  704 

Boahrlagsr  Manahaia  lOtacfal  736 

Boehringer  Mannheim  Hitadii  737 

Boehringer  Mannheim  Ktadil  911 

Du  Poot  ACA  in  with  aca  phu  bnmunoassay 

System 
Du  Pont  ACA  IV  with  aca  phis  bnmunoaaaay 

System 
Du  Pont  ACA  V  with  aca  phis  ImmunoasMy 

System  ^ 
Electronucleonics  Gemini 
Electronucleonics  Gemstar 
Electronucleonics  Gemstar  11 
InstrumentatioD  Laboratory  IL  Mooarch  1000 
Instrumentation  Laboratory  IL  Moandi  2000 
Olympus  AU  5000 
Olympus  AU  5131 
Olympus  Demand 
Oljrmpus  Reply 
Olympus  Reply/ AU560 
PB  Diagnostics  SystaoM  OPUS 
Roche  Cobas  Bio 
Technicon  AXON 
Technicon  Assist 

AaalylK  Creatiaiae 

Test  Systmn,  Assay,  Examinatiom 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratory  IL  Mcmaxdi  2000 
Olympus  AU  5131 
Olympus  Reply/AU560 

Analyte:  Eelradial 

Test  System,  Assay,  Examination 
Serono  Diagnostics  SR  1 
Analyte:  Ferritin 

Test  System,  Assay,  Exaatinatioa 

Baxter  Stratus  Ilntellect 
Roche  Cobas  Mira 
Roche  Cobas  Mira  S 
Serono  Diagnostics  SR  1 

AnalytK  Folate  (Folic  add) 

Test  System,  Assay,  Examination 

Baxter  Stratus 
Baxter  Stratus  11 
Baxter  Stratus  Ilntellect 


Analyte:  Follicle  StiauUting 

Test  System,  Assay,  Examination 

Baxter  Stratus  QntaUed 
Serono  Di^nostica  SR  1 


dSH) 
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T9tt  SywtBm.  Assay,  Examination 

Abbott  Spactrum 
Abbott  VP 

Bodiringer  Mumbeim  Hitachi  704 
P1>t*"^''^^^>  Ktonnbaim  Hitachi  705 
Boafaringar  Mannbaim  Hitachi  717 
Boafaiingar  Mannhaim  Hitachi  737 
Boafariogar  Mannhaim  Hitachi  747 
Boahrioger  Mannhaim  Hitachi  Oil 
Instnimantatioa  Laboratory  IL  Monarch  1000 
Instnimantatioa  Laboratoiy  IL  Monarch  2000 
Rocha  Cobac  Bio 
Tachnicoo  RA 1000 
Tachnidoa  RA  XT 

Aaaiyla;  Camaia  GJytamyl 
(GGT) 

Toaf  Sjrstem,  Assay.  Bxamination 

Boahrinpr  Mannhaim  Hitachi  911 
InatnmiantatioB  Labocatocy  IL  Ganaaia  21 
Inatnmiantatioa  Laboratory  IL  Monarch  2000 
Olympua  AU  S131 
(Mympua  Raply/AUS60 

AMijrIa!  GMtrk  OcciJl  Blomi  With  pH 

Test  System.  Assay.  Examination 
SmithlOina  Gaatroccult 

Aaalyla:  dwaaa 

Teat  Syitem.  Assay,  Examination 

APEC  Glucoaa  Analyaar 

Amaa  Ghicanater  ENCORE  QA  Blood 

GhwoaaMatar 
Amaa  Ghicainatar  QA  Blood  Glucoaa  Matar 
Boahrlnfir  Mannhaim  Hitachi  91 1 
InatiumaBtatloa  Laboratory  IL  Monarch  2000 
Olympua  AU  5131 
Olympua  Reply/ AUS60  | 

AaalytK  Glacaaa  ■  Phoapbal4 
i(G-a-PDH) 


Test  System,  Assay.  Bxamination 

Abbott  Spectrum  i 

AbbottVP  < 

Beckman  Synchron  CX  4 

Backman  Synchioo  CX  5 

Bio-Cham  Laboratory  Systems  AT  AC  2000/ 

2100 
Boafaringar  Mannhaim  Hitachi  704 
Boahringar  Mannhaim  Hitachi  705 
Bortiringar  Mannheim  Hitachi  736 
Boahringar  Mannhaim  Hitachi  737 
Qba  Coraing  550  Expraaa 
EM  Diagnoatic  Systems  EPOS 
Electronucleooics  Gemini 
Electronuclaonics  Gemstar 
Electronucleooics  Gemstar  D 
Instrumantatioa  Laboratoiy  IL  Monarch  1000 
Instrumantatioa  Laboratory  IL  Monarch  2000 
Olympus  Reply 
Olympus  Raply/AUSeO 
Roche  Cobaa  Bio 
Rocha  Cobes  PARA 
Tachnicoo  RA  1000 
Tachnicoo  RA  2000 
Technicoo  RA  500 
Technicoo  RA  XT 

AaalytK  Glycaaylalad  HeiDoglobiB  (H^ 
AlQ 

Test  System.  Assay.  Examination 
Qba  Coming  Modal  765  Glycomat 


Draw  Scientific  Glycomat  Haaotoglobin 
Analyxer 

AaalylK  HOG.  Satwik  QoaUlatiTa 

Test  System.  Assay,  Examination 

Chembio  HOG-STAT-PAK 
Hybritech  ICON  D  HOG  (urine/serum) 
Medix  Biotech  HOG  Visual  Pregnancy  (5/5) 

Test  Kit 
SyntroD  Bioresearch  Microcheck  HCG 
Syntron  Bioresearch  Quikpac  Pregnancy  Test 
Wampole  One-Step  HOG 

AaalytK  HCG.  Samm.  QoaatilatiTa 

Test  System,  Assay,  Examination 

Baxtar  Stratus  Dntallect 

Du  Pont  ACA  m  with  aca  plus  Immunoassay 

System 
Du  Poot  ACA  IV  with  aca  plus  Immunoassay 

System 
Du  Pont  ACA  V  urith  aca  plus  Immunoassay 

System 
Serono  Diagnostics  SR 1 

AaalylK  HOG.  Urlaa.  Qoalitativa  (Nea- 
waived  Procadnras) 

Test  System,  Assay.  Examination 

Bio-Rad  Quantimune 

Medix  Biotech  HOG  Visual  Pregnancy  (5/5) 

Teat  Kit 
Medix  Biotech  Visual  bOG-M  Pregnancy  Test 
Pacific  Biotech  Beta  Quik  Stat 
Syntroo  Bioresearch  Microcheck  HOG 
Wampole  UOG-BETA  SLIDE  MONOCLONAL 

n 

Wampole  UGC-BETA  Stat 
Wampole  UGG-SUDE  TEST 

Aaalyte:  HCG.  Urioe.  Quantitadva 

Test  System.  Assay.  Examination 

Wampole  UOG-BETA  Stat 

Aaalyte:  HCG,  Whole  Blood,  Qualitativ* 

Test  System.  Assay,  Examination 

Pacific  Biotech  Beta  Quik  Stat 

Aaalytelraa 

Test  System,  Assay,  Examination 

Boehringer  Mannhaim  Hitachi  911 
Ciba  Coming  570  Alliance 
Instrumentation  Laboratory  IL  Genesis  21 
Instnunentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AUS60 
Roche  Cofaas  Bio 
Technicon  Assist 

Analyte:  Iroo  Binding  Capadly.  Unaat. 
(UDC)  Na  Pratraal 

Test  System.  Assay,  Examinati<m 

Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  705 
Boehringer  Mannh*im  Hitachi  717 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 
Boehringer  Mannheim  Hitachi  911 
Technicon  Chem  1 
Technicon  Chem  1  Plus 

Aaalyte:  laodtric  DehydrogeBaaa 

Test  System,  Assay,  Examination 
AbbottVP 


Pshydragsnaaa  Heart 


Rocha  Cobas  PARA 
Roche  Cobas  FARAD 
Roche  Cobas  Mira 

AaalytK  Lactate  Dabydragaaaaa  (LDH) 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratoiy  IL  Monarch  2000 
(Mympus  AU  5131 
Olympus  Reply/ AU560 

ANALYTE:  Lactate 
PrK^tioa  (LDH-1) 

Teft  System,  Assay.  Examination 

AbbottVP 

Backman  Synchron  CX  4 

Backman  Synchron  CX  5 

Bio<3iem  Laboratory  Systems  ATAC  2000/ 

2100 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  705 
Boehringer  Mannhaim  Hitachi  736 
Boehringer  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 
Boehringer  Mannhaim  Hitachi  911 
Qba  Coming  550  BxprMt 
Coulter  Dacoa 
Electronucleonics  Gemini 
Blectronucleonics  Gemstar 
Electronucleonics  Gemstar  II 
Instrumantatioa  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5000 
Olympus  AU  5131 
Olympus  Demand 
Olympus  Reply 
Olympiu  Reply/ AUS60 
Roche  Cobas  Bio 
Technicon  Assist 
Technicon  RA  1000 
Technicon  RA  2000 
Technicon  RA  500 
Technicon  RA  XT 

AaalytK  Lactic  Add  (Lactate) 

Test  System.  Assay.  Bxamination 

Abbott  Spectrum 

AbbottVP 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitachi  747 
Boehringer  Mannheim  Hitachi  911 
Ciba  Coming  550  Express 
Ciba  Coraing  570  Alliance 
Coulter  Dacos 

EM  Diagnostic  Systems  EPOS 
Electronucleonics  Gem-Profiler 
Electronucleonics  Gemini 
Electronucleonics  Gemstar 
Electronucleonics  Gemstar  11 
Instrumentation  Laboratory  IL  Genesis  21 
Instrumentation  Laboratoiy  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  Reply 
Olympus  Reply/ AU560 
Roche  Cobas  Bio 
Roche  Cobas  PARA 
Roche  Cobas  PARA  n 
Roche  Cobas  Mira 
Technicon  AXON 
Technicon  Assist 
Technicon  RA  1000 


UMI 


Technioon  RA  2000 
Technioon  RA  SOO 
Technicon  RA  XT 

Aaalyto:  UpaM 

Tett  SyttBnt.  Auay,  Examination 

Abbott  Spectrum 

Abbott  VP 

Baxter  Paramax 

Beckman  Synchion  CX  4 

Beckman  SynchroD  CX  S 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitadii  736 

BoehringHT  Mannheim  Hitachi  737 

Boehringer  Mannheim  Hitachi  747 

Boehringer  Mannlieim  Hitachi  911 

Qba  Corning  570  Alliance 

EM  Diagnostic  System*  EPOS 

Instrumentation  Laboratory  IL  Genesis  21 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5000 

Olympus  AU  5021 

Olympus  AU  5031 

Olympus  AU  5061 

Olympus  AU  5121 

Olympus  AU  5131 

Olympus  Reply 

Olympus  Reply/AU560 

Technicon  AXON 

Technicon  Assist 

Technicon  DAX  24 

Technicon  DAX  48 

Technicon  DAX  72 

Technicon  DAX  96 

Aoalyte:  l-i«l«iiii» 

Test  System,  Assay.  Examination 
Medica  EasyLyte  Lithiim 
Analyte  Luteinizing  Homone  (LH) 

Test  System.  Assay.  Examination 

Baxter  Stratus  DntaHect 
Serono  Diagnostics  SR 1 

Aoalyte:  Magneaiuai 

Test  System,  Assay.  Examination 

Boehringer  Mannheim  Hitachi  911 
EM  Diagnostic  Systems  EPOS 
Instnunentation  Laboratory  IL  Genesis  21 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Repiy/AU560 

Analyta:  Microalbumia 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Beclunan  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Maimheim  Hitachi  717 

Ciba  CcHning  550  Express 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

EM  Diagnostic  Systems  EPOS 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Roche  CobasFARAn 
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Roche  Cobas  Min 
Technioon  RA  1000 

Aiulyta:  Mkroptalaia.  CSF 

Test  System.  Assay.  Examinatiom 

Abbott  Spectrum 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchran  CX  S 

BioOiam  Labasatocy  Systamt  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  704 
Boehrin^  Mannheim  Hitachi  705 
Boehringer  Mannheim  Hitadii  717 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 
Qbe  Coming  550  Expran 
EM  Diagnostic  Systems  EPOS 
Electronucleonics  Gem-Profiler 
Electrooucleonics  Gemstar 
Electronucleonics  Gemstar  D 
Instnmientation  Laboratory  IL  Genesis  21 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Instrumentation  Laboratory  Multistat  III 
Olympus  AU  5000 
Olympus  AU  5021 
Olympus  AU  5031 
Olympus  AU  5061 
Olympus  AU  5121 
Olympus  AU  5131 
Olympus  Reply 
Olympus  Reply/ AU560 
Roche  Cobas  Bio 
Roche  Cobas  FARA 
Roche  Cobas  FARA  II 
Roche  Cobas  Mira 
Technicon  AXON 
Technicon  Assist 
Technicon  RA  1000 
Technicon  RA  2000 
Technicon  RA  500 
Technicon  RA  XT 

Analyte:  Microprotein,  Urina 

Test  System.  Assay,  Examination 

Abbott  Spectrum 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

BioChem  Laboratory  Systems  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  70S 
Boehringer  Mannheim  Hitachi  717 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitachi  737 
Boehringer  Mannheim  Hitachi  747 
Qbe  Corning  550  Express 
EM  Diagnostic  Systems  EPOS 
Electronucleonics  Gem-Profiier 
Electronucleonics  Gemstar 
Electronucleonics  Gemstar  D 
Instrumentation  laboratory  IL  Genesis  21 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Instrumentation  Laboratory  Multistat  III 
Olympus  AU  5021 
Olympus  AU  5031 
Olympus  AU  5061 
Olympus  AU  5121 
Olympus  AU  5131 


Olympus  Reply 
Olympus  Reply/ AUS60 
Roche  Coban  Bio 
Roche  Cobas  FARA 
Roche  CobasFARAn 
Roche  Cobas  Mira 
Technicon  AXON 
Technicon  Assist 
Technicon  RA  1000 
Technicon  RA  2000 
Technioon  RA  SOO 
Technicon  RA  XT 

AaalytK  MyogloMa 

Test  System,  Assay,  Examinatiom 
Baxter  Stratus 
Baxter  Strahjs  11 
Baxter  Stratus  Ilntellect 

Aaalyto:  DxyfaMBOglobiaAQaTfsa  1 

Test  System,  Assay.  Examination 
itutrumentation  Laboratory  IL  382 

Waters  Instruments  Oxicom  2100 

Analyte:  Phoephona 

Test  System.  Assay.  Examination 

Boehringer  Mannheim  Hitachi  911 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/AU560 

AnalytK  Petaaaiiw 

Test  System.  Assay.  Examination 

Boehringer  Mannheim  Hitachi  911 

Ciba  Corning  288 

Instrumentation  Laboratory  IL  Monarch  2000 

Liston  ECS  2000 

Medica  EasyLyte  Lithium 

Olympus  AU  5131 

Olympus  Reply/AU560 

'--y    riigiiliiiai 

Test  System,  Assay,  Examination 
Serono  Diagnostics  SR  1 
Analyte:  Prolactin 

Test  System.  Assay,  Examination 
Baxter  Stratus  Ilntellect 
Serono  Diagnostics  SR  1 

Analyte:  Prostatk  Add  PhsqpiiatMe  (PAP) 

Test  System,  Assay,  Examination 

Baxter  Stratus 
Baxter  Stratus  11 

AnalylK  Protein,  Total 

Tatt  System,  Assay,  Examnation 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  laboratory  IL  Monarch  2(X)0 
Olympus  AU  5131 
Olympus  Reply/AUS60 

Analyte:  Pynnr  ate 

Test  System,  Assay,  Examination 
Roche  Cobas  Bio 
Roche  Cobas  FARA 

Analyte:  Sodiuni 

Test  System,  Auay,  ExamimOiom 

Boehringer  Mannheim  Hitachi  911 

Ciba  Corning  288 

Instrumentation  Laboralofy  IL  Moaarch  SOOO 


UMl 
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Liftoo  ECS  2000 
Medka  BMyLyta  Uthium 
CHympua  AU  5131 
Olympus  Roply/AUSeO 

AaalylKSwUtal 


isam 


r«sf  Sywtem.  Auof,  ExamiMHiUon 

Abbott  Spwtnun 

Abbott  VP 

Beckman  Synchron  CX  4 

Badmian  Syncbnn  Q(  5 

Boebiii^ar  Muuib«iin  Hitachi  704 

Boahrii«v  Mannheim  Hitachi  717 

Oba  Corning  S50  Bxpraw 

CoultorDacoa 

Elsctronudaonica  Gemstar 

Elactraouclaonici  Gemstar  D 

Olymput  Reply 

Roche  Cobaa  Bio 

RocbaCobMFARA 

Roche  Gobai  FARAD 

RodM  Cobaa  Min 

Technioon  Assist 

Technicon  RA 1000 

Techniooo  RA  2000 

Tachniom  RA  500 

Technicon  RA  XT 


AaalytrTi 

Test  Sy$tun.  Auof.  Examination 
Serono  Diagnostics  SR 1 

Aulyta:  Thyroid  Stimulatiag 
(TSH) 

TBtt  System,  AM$ay,  Biaanination 

Becton  Dickinson  IQ  Immunochemical 

System 
Du  Pont  ACA  DI  with  aca  plus  Immunoassay 

Sjfstam 
Du  Pont  ACA  IV  with  aca  phu  Immunoassay 

System 
Du  Pont  ACA  V  with  aca  plus  Imnunoassay 

System 
Roche  Cobas  FARAD 
Senno  Diagnostics  SR  1 
Syva  Vista  Immunoassay  System 

AnalylK  ThyfeM  SHasnlating  Hannc 
UgkaaM.rTSH-HS) 

Test  System,  Assay.  ExamiiHiUon: 
Baxter  Stratus  Dntellact 

Aaaly«R  Thymdaa  (T4) 

Test  System,  Assay,  Bxaminatioa 

Baxter  Stratus  Ilntellect 

Boehringer  Mannheim  Hitachi  737 

Du  Pont  Dimension  ES 

Instrumentation  Labontcny  IL  Monarch  200C 

Olympus  AU  5131  j 

Olympus  Reply/AUSeO  ! 

S«ono  Diagnostics  SR  1 

Syva  Vista  Immunoassay  System 

TechnioHi  AXON 

Techaicon  DAX  24 

Technicun  DAX  48  j 

Technicon  DAX  72 

Technicon  DAX  96 

Wako  Diagnostics  30R  j 

Aaalyte:  Thymdna,  Free  (FT4)  ' 

Test  System,  Assay,  BxaminatioB 

Baxter  Stratus  Dntellact 
Serono  Diagnostics  SR  1 
Syva  Vista  Immunoassay  System 


bioMerieux  Vitak  Vidas 
Aaalyte:  Total  Selida  (Praleia) 
Test  System,  Assay,  Examination 

American  Optical  TS  Meter 
Reichert  TS  Meter 

AaalytRTriglycarida 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AU560 

Analyte:  Triiodothyroniae  (TS) 

Test  System,  Assay.  Examination 

Baxter  Stratus  Ilntellect 
Olympus  AU  5131 
Serono  Dl^nostics  SR  1 
Syva  Vista  Immunoassay  System 

Aaalyta:  TrUadalhyraaiM  Uptake  mU) 

mi) 

Test  System,  Assay,  Examination 

Baxter  Stratus  Dntellact 

Boehringer  Mannheim  Hitachi  737 

Boehringer  Mannheim  Hitachi  911 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AUS60 

Serono  Diagnostics  SR  1 

Syva  Vista  Immunoassay  System 

Technicon  AXON 

Wako  Diagnostics  30R 

AMlyta:  Urea  (BUN) 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  911 
InstrumenUtion  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AU560 

AnalytazUrfeAdd 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/AU560 

AMlytK  Vitamin  B12 

Test  System,  Assay,  Examination 

Baxter  Stratus 
Baxter  Stratus  D 
Baxter  Stratus  Ontellect 

SPECLMJTY/SUBSPECIALrrY:  General 
Immunology 

Analyle:  Al^ia-l-Antkrypain 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  717 

Qba  Coming  550  Express 

Coulter  Daoos 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  FARAD 

Roche  Cobas  Min 


Technicon  RA  1000 

Aaalyte:  Alpha-a-MacroglobaUn 

Test  System,  Assay,  Examination 
RodM  Cobas  FARAD 
AaalytK  ABti4)NP  Andbodiaa 
Test  System,  Assay,  Examination 
Sterling  Diagnostics  Test  Kit 
Aaalyte:  Anti-Strepteiyaia  O  (ASO) 
Tlsst  System.  Assay.  Examination 
Instrumentation  Laboratory  IL  Monarch  2000 
Sterling  Diagnostics  Test  Kit 

Aaalyta:  Beta-2  Microglabalia 
Test  System,  Assay,  Examination 

Du  Pont  ACA  D 
Du  Pont  ACA  DI 
Du  Pont  ACA  IV 

AaalytK  C-laactivaPralaiB  (CSP) 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX 

Qba  Coming  550  Express 

Coulter  Dacoa 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  2<XX) 

Olympus  Reply 

Olympus  Reply/ AUS60 

Roche  Cobas  FARAD 

Sterling  Diagnostics  Test  Kit 

Aaalyta:  Cemkqriaaaiia 

Test  System.  Assay.  Examination 
Roche  Cobas  PARA  D 


Aaalyte:  Compl 


CS 


Test  System.  Assay,  Examination 

Abbott  Spectrum  EPX 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boduinger  Mannheim  Hitachi  705 

Ciba  Coming  550  Express 

Coulter  Dacoa 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  (^chem  180 

EM  Diagnostic  Systems  EPOS 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/ AU560 

Roiche  Cobas  Bio 

Roche  Cobas  PARA 

Roche  Cobas  FARAD 

Roche  Cobas  Min 

AaaiytK  CoBplamant  04 

Test  System,  Assay,  ExaminatiMi 

Abbott  Spectrum  EPX 
Abbott  VP 

Beckman  Synchron  CX  4 
Beckman  Synchron  CX  5 
Beckman  Synchron  CX  7 
Boehringer  Mannheim  Hitachi  704 
Boehrii«ar  Mannheim  Hitachi  705 
Qba  Coming  550  Expcesa 


CoultarDaoof 

Coulter  Optichmn  100 

Coulter  Optkhem  120 

Coultar  C^ticlMm  100 

EM  Diagnostic  Systanu  EPOS 

butninMntation  LAoratory  IL  Monarch  1000 

Instnimsntation  Laboiatoiy  IL  Monarch  2000 

Olympus  Reply 

Olympus  Repiy/AU560 

Roche  Cobas  PARA 

Roche  CoiMB  PARA  n 

Roche  Cobas  Mira 

AaalylK  Haptogiobfaa 

Test  System,  Assay,  Examination 

Abbott  Spectrum  BPX 

Abbott  VP 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehrlnger  Mannheim  Hitachi  717 

aba  Cming  550  Express 

Coulter  Dacos 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  PARA  n 

Roche  Cobas  Mira 

Technicon  RA  1000 

AnalytK  Hepatitk  A  Vims  Antibody 

Test  System,  Assay,  Examination 

Syva  MicroTrak  XL 

AnalytK  Hepatitk  B«  Antibody 

Test  System,  Assay.  Examination 
Syva  MicrolYak  XL 

AulytK  Hepatitk  B«  Antigen 

Test  System,  Assay,  Examination 
Syva  MicroTrak  XL 

AnalytK  Inununoglobolina  IgA 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX 

Abbott  VP 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  911 

Qba  Ccmiing  550  Express 

Coulter  Dacos 

Coulter  Optichem  100 

Coulter  C^tichem  120 

Coulter  Optichem  180 

EM  Diagnostic  Systems  EPOS 

Instrxmientation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Mcmarch  2000 

Olympus  Reply 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  PARA 

Roche  Cobas  PARA  U 

Roche  Cobas  Mira 

AnalytK  Immunoglobulins  IgE 
Test  System,  Assay,  Examination 
Baxter  Stratus  Ilntellect 
Quidel  Total  IgE  Test  (QRA  reader) 

AnalytK  Inununoglobulins  IgG 
Test  System,  Assay,  Examination 
Abbott  Spectrum  EPX 
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AbbottVP 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitadii  911 

Qba  Coming  550  Bxpnas 

Coulter  Dacos 

Coultar  Optichem  100 

Coulter  Optichem  120 

Coulter  C^tichem  180 

EM  Diagnostic  Systems  EPOS 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Roche  Cobas  PARA 

Roche  Cobas  PARA  II 

Roche  Cobas  Mira 

AnalytK  ImmunoglobnliM  IgM 

Test  System,  Assay,  Examination 

Abbott  Spectrum  BPX 

AbbottVP 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  911 

Gba  Coming  550  Express 

Coulter  Dacos 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  1 80 

EM  Diagnostic  Systems  EPOS 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Roche  Cobas  PARA 

Roche  Cobas  PARA  11 

Roche  Cobas  Mira 

AnalytK  InCactioiis  Mononocleoek 
Antibodies  (Mono) 

Test  System.  Assay,  Examination 
Sterling  Diagnostics  Test  Kit 
AnalytK  Kappa  Light  Chains 
Test  System,  Assay,  Examination 
Roche  Cobas  PARA  n 
AnalytK  Lambda  Light  CkaiM 
Test  System,  Assay,  Examination 
Roche  Cobas  PARA  11 


Test  System,  Assay,  Examination 
Baxter  Stratus 
Baxter  Stratus  n 


AnalytK  Prealbiunin 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  717 

Cibe  Coming  550  Express 

Coulter  Optichem  100 

Coulter  Optichem  1 20 

Coulter  Optichem  180 

EM  Diagnostic  Systems  EPOS 

Instmmentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  PARA  II 

Roche  Cobas  Mira 

Technicon  RA  1000 

AnalytK  Proatatk  Specific  Aniigni  (PSA) 


AnalytK  RhiiiMilili  Peeler  (in 
Test  System,  Assay,  Examination 

Instrumentation  Laboratory  IL  Monarch  2000 
Sterling  Diagnostics  Test  Kit 

AnalylK  Rnbella  Antftodka 

Test  System.  Assay.  Examination 

General  Biometrics  Immun<d)ot  TORCH  1  est 
Serono  Diagnostics  SR 1 

AnalytK  Toxoplasma  GendU  Antibedki 

Test  System.  Assay.  Examination 

Serono  Diagnostics  SR  1 

riesljls  Tisnahiih 

Test  System.  Assay.  Examination 

Abbott  Spectrum  EPX 

AbbottVP 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Gba  Coming  550  Exprses 

Coulter  Dacos 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

EM  Diagnostic  Systems  EPOS 

histrumentatimi  Ltfxiratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  Mira 

SPECL^LITV/SUBSPBCIALITY:  Hematology 

AnalytK  Activated  Oalti^  TfaM  (ACn 

Test  System.  Assay,  Examination 

Sienco  SONOCLOT  D  Surgical  Analyser 
(direct  readout) 

AnalytK  Activelad  Partial  Throabonlsetia 
Time(APTT) 

Test  System,  Assay,  Examination 
Boehringer  Mannheim  Unimeter  CU-500 
Instrumentation  Laboratoiy  IL  ACL  300  Plus 
LAbor  CoaData  3000 
Medical  Laboratory  MLA  Electra  600 
Medical  Laboratory  MLA  Electra  650 
Sienco  Dual  Sample  Agmgation  Meter  (DP- 
247) 

AnalytK  Bleeding  Tfane 

Test  System.  Assay,  Examination: 

Duke  Bleeding  Tinw 

AnalytK  Body  Fhiid  Mioeecopk 

Test  System.  Assay,  Examination: 
FemTest 

AnalytK  Fibrinogan 

Test  System,  Assay,  Examination: 

Abbott  Spectrum  EPX 
AbbottVP 

Beckman  Synchron  CX  4 
Beckman  Synchron  CX  5 
Beckman  Synchron  CX  7 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  717 
Qba  Coming  550  Express 
Coulter  Optichem  100 
Coulter  C^tichem  120 
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Coulter  Optichem  IM 
Electronucleonics  G«m-ProfiIer 
Instrumentation  Laboretoiy  IL  ACX  300  Plus 
Instrumentation  Laboratory  IL  Monarch  1000 
InstrumentatioD  Labontacy  IL  Monarch  2000 
International  Technldyne  Factor  VI 
Ubor  CoaData  3000 
Roche  Cobaa  Bio 
Roche  Cobat  FARA  D 
Technicon  RA  1000 

AnalytK  Hamatacril 

Test  Saltan,  AMtay.  Examination 

Baker  ITB  500A 

Baker  JTB700A  | 

Becton  Dickinson  QgSC  HemaScan 

Bio-Dynamics  CaUTiak  5 

Instrumentation  Laboratocy  IL  Cellect  7 

Instrumentation  Laboratory  IL  Cellect  8 

Instrumentation  Laboratory  IL  CMIect  8E 

Mallinckrodt  Gem  6  Plus 

Mallinckrodt  Gem  Premier 

Roche  Cobas  ArgosS  Diff 

Serono  Baker  Series  ISO 

Serono  Baker  Series  170 

Serono  Baker  Series  5000 

Serono  Baker  Series  7000 

Serono  Diagnostics  SOOO 

Serono  Diagnostics  flOOO 

Serono  Diagnostics  9000  Ax 

Serono  Diagnostics  9000  Plus 

Serono  Diagnoatica  9000  Rx 

Sysmex  OC-600  with  PDA-410 

Sysmex  K-1000  with  PDA  up^ade 

Analyte:  Hemoglobia 

Tett  System.  Assay.  Examinatian 

Abbott  VP 

Baker  rresOOA 

Baker  rrB700A 

Beckman  Syncfaron  CX  4 

Beckman  Synchron  CX  S 

Becton  Dickinson  QBC  HemaScan 

Bio-Dynamics  CellTrak  3 

Bio-Dynamics  CellTrak  5 

Boehringer  Mannheim  Hitachi  736 

Electrtmucleonics  Gamstar 

Instrumentation  Laboratofy  IL  Getlact  7 

Instrumentation  Laboratory  IL  Caliact  8 

Instnunentatioa  Laboratory  IL  Gellact  8E 

Roche  Cobas  AisoaS  Diff 

Roche  Cobaa  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  11 

Roche  Cobas  Mira 

Serono  Baker  Series  130 

Serono  Baker  Series  150 

Serono  Baker  Series  170 

Serooo  Bakor  Swiaa  5000 

Serono  Baker  Series  7000 

Serono  Baker  System  7500 

Serono  Diagnostics  8000 

Serono  Diagnostics  9000 

Serono  Diagnostics  9000  Ax 

Serono  Diagnoatics  9000  Plus 

Serono  Diagnostic*  9000  Rx 

Stanbio  Hemoglobin  Analyzer 

Sysmex  CC-800  with  PDA-410 

Sysmex  K-1000  with  PDA  uppad* 

Technicon  RA  1000 

Technicon  RA  2000 

Technicon  RA  500 

Technicon  RA  XT 

AMlyto:  HeasogloUa  A2 


Tast  System,  Assay,  Examinatioa 

Ciba  Coming  Model  765  Clycomat 
Drew  Scientific  Giycofnat  Haemoglobin 
Analyzer 

Analyte:  HemoglobiB  1 


UMI 


Test  System,  Assay.  Examination 

Ciba  Coming  Model  765  Clycomat 
Drew  Sdentifk  Clycomat  Haemoglobin 
Analyzer 

Analjrte:  Hemoglobin  S 

Test  System.  Assay.  Examinatioa 

Ortho  Sickledex 

Sterling  Diagnostics  Sickle  Cell  Uni-test 

Analyte:  Pialalal  Count 

Test  System.  Assay.  Examination 

Instrumentation  Laboratory  IL  Cellect  8 

Instrumentation  Laboratory  IL  Cellect  8B 

Roche  Cobas  ArgosS  Diff 

Roche  Cobas  Helios 

Serono  Baker  MK-4/HC 

Serono  Baker  .Series  810  Pbtelet  Analyzer 

Serono  Diagnostics  8000 

Serono  Diagnostics  9000 

Serono  Diagnostics  9000  Ax 

Serono  Diagnostics  9000  Plus 

Serono  Diagnostics  9000  Rx 

Sysmex  CC-800  with  PDA-410 

Sysmex  K-1000  with  PDA  upgrade 

Aaalyte:  ProthrooUiui  Tiaa  (FT) 

Test  System,  Assay.  Examination 

Instrumentation  Laboratory  IL  ACL  300  Plus 
Labor  CoaData  3000 
Medical  Laboratory  MLA  Electra  600 
Medical  Laboratory  MLA  Electra  650 
Sienco  Dual  Sample  Aggregation  Meter  (DP- 
247) 

AnalytK  Red  Blood  Cell  CoiubI  (Erytbrocyle 
Count)  (RBC) 

Test  System,  Assay.  Examination 

Baker  )TB  500A 

Baker  )TB  700A 

Bio-Dynamics  CellTrak  2 

Bio-Dynamics  CellTrak  3 

Bio-Dynamics  CellTrak  5 

Instrumentation  Laboratory  IL  Cellect  7 

Instrumentation  Laboratory  IL  Cellect  8 

Instrumentation  Laboratory  IL  Cellect  8E 

Roche  Cobas  ArgoaS  Diff 

Serono  Baker  Series  130 

Serono  Baker  Series  150 

Serono  Baker  Series  170 

Serono  Baker  Series  5000 

Serono  Baker  Series  7000 

Serono  Baker  System  7500 

Serono  Diagnostics  8000 

Serono  Diagnostics  9000 

Serono  Diagnostics  9000  Ax 

Serono  Diagnostics  9000  Plus 

Serono  Diagnostics  9000  Rx 

Sysmex  CC-800  with  PDA-410 

Sysmex  K-1000  with  PDA  upgrade 

Sysmex  R-1000 

Analyte:  Thrombia  Tlae 

Test  System.  Assay.  Examinatioa 

Instrumentation  Laboratory  IL  ACL  300  Plus 
Inttnunentation  Laboratory  IL  ACL  BID 
Labor  CoaData  3000 


Medical  Laboratories  MLA  Electra  650 
Medical  Laboratories  MLA  Electra  700 

Analyte:  White  Blood  Call  Count  (Lmkocyta 
Count)  {ViBCl 

Tett  System,  Assay.  Examination 

Baker  JTB  500A 

Baker  JTB  700A 

Becton  Dickinson  QBC  HemaScan 

Bio-Dynamics  CellTrak  2 

Bio-Dynamics  CellTrak  3 

Bio-Dynamics  CellTrak  5 

Instrumentation  Laboratory  IL  Cellect  7 

Instrumentation  Laboratory  IL  Cellect  8 

Instnunentation  Laboratory  IL  Cellect  8E 

Roche  Cobas  ArgosS  Diff 

Serono  Baker  Series  130 

Serono  Baker  Series  150 

Serono  Baker  Series  170 

Serono  Baker  Series  5000 

Serono  Baker  Series  7000 

Serono  Baker  System  7500 

Serono  Diagnostics  8000 

Serono  Diagnostics  9000 

Serono  Diagnostics  9000  Ax 

Serono  Diagnostics  9000  Plus 

Serono  Diagnostics  9000  Rx 

Sysmex  CC-800  with  PDA-410 

Sysmex  K-1000  with  PDA  upgrade 

Analyte:  White  Blood  CeU  Diflerantial  (WBC 
Diff) 

Test  System.  Assay..  Examination 

Serono  Diagnostics  8000 

Serono  Diagnostics  9000 

Serono  Diagnostics  9000  Ax 

Serono  Diagnostics  9000  Plus 

Sysmex  CC-800  with  PDA-410 

Sysmex  E-2S00 

Sysmex  E-SOOO 

Sysmex  F-800 

Sysmex  K-1000  with  PDA  upgrade 

Sysmex  M-2000 

Sysmex  NE-8000 

Analytr.  Whole  Blood  dettii^  Thae 

Test  System.  Assay.  Examination 

Haemoscope  Computerized 

Thromboelastograph 
Lee- White  Clotting  Time 

SPEOALITY/SUBSPEaALITY:  Mycology 

Analyte:  Demalophytas 

Test  System.  Assay.  Examination 

Acuderm  inc.  Acu-DTM 
Difco  Bacto  -  DTM  Medium 
RemelDTM 

Aaalyte:  Yaaat,  Candida  only 

Test  System.  Assay.  Examination: 

Centocar  Diagnostics  Vagitest  (direct  Ag/ 
visual) 

SPEaAUTY/SUBSPECL\LITY:  Parasitology 

Aaalyto:  Trichomenaa 

Test  System,  Assay.  Examination: 

Biomed  Diagnostics  InPouch  TV  (direct  wet 

mount) 
Biomed  Diagnostics  InPouch  TV  (using 

selective  media) 
Centocar  Diagnostics  Vagitest  (direct  Ag/ 

visual)  ■ 


MicroProbe  Affirm  VP  Microbial 
Identification  Test  Kit 

SPEOAUTY/SUBSPEiaALITY:  Toxicology  / 
TDM 

Analyto:  AcslaminopiMn 

Test  System,  Assay.  Examination 

Instrumentation  Laboratoiy  IL  Monarch  2000 
Olympus  Reply/ AU560 

Analyte;  Amikacia 

Tesf  System,  Assay,  Examination 

Baxter  Stratus  Dnteliect 
Boehringer  Mannheim  Hitachi  704 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Roche  Cobes  Bio 
Technicon  RA  1000 
Technicon  RA  500 
Technicon  RA  XT 

AnalytK  AmphetamiBM 

Test  System,  Assay,  Examination 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  S 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  RepIy/AU560 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

AnalytK  BarbituratM 

Test  System,  Assay,  Examination 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  1 20 

Coulter  Optichem  180 

Instnunentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA 

Technicon  RA  500 

Wako  Diagnostics  30R 

Aaalyto:  Benzodiaaepiiiea 

Test  System,  Assay,  Examination 

Beckman  Synchron  CX  4 
Beckman  Synchron  CX  4  CE 
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Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitschi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichen^  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA 

Technicon  RA  500 

Wako  Diagnostics  30R 

AnaJytK  CafiaiBe 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  704 

Instrumentation  Laboratory  IL  Monarch  1000 

Instnunentation  Laboratory  IL  Monarch  2000 

Instrumentation  Laboratory  IL  Monarch  Plus 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA  II 

Roche  Cobas  Mira 

Roche  Cobas  Mira  Plus 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Analyte:  Camubinoida  (THQ 

Test  System,  Assay,  Examination 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  (X 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Drug  Screening  Systems  microUNE  Screens 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  A  U  5131 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyte:  Caiiwmazepiiw 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  911 

Qba  Corning  550  Express 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply/AU560 


Roche  Cobas  Bio 
Technicon  RA  1000 
Technicon  RA  500 
Technicon  RA  XT 
Wako  Diagnostics  iOR 

Aaalyta:  Chloraaphankai 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  704 
Roche  Cobas  Bio 
Roche  Cobas  Bio  FP 

Aaalyte:  Cocaine  Matabolilaa 

Test  System,  Assay,  Examinattoa 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CB 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Drug  Screening  Systems  microUNE  Screens 

Instrumentation  llakmratory  IL  Monarch  1000 

Instnmientation  Laboratoiy  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply 

Olympus  Reply/ AUS60 

Roche  Cobas  Bio 

Roche  Cobas'Bio  FP 

Roche  Cobas  FARA 

Technicon  RA  500 

Wako  Diagnostics  30R 

Analyte:  Digitoxin 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 
Du  Pont  ACA  II 
Du  Pont  ACA  HI 

Analyte:  Digoxin 

Test  System.  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Boehringer  Mannheim  Hitachi  911 

Du  Pont  ACA  II 

Du  Pont  ACA  III 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Serono  Diagnostics  SR  1 

Analyte:  DuopjraaMm 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  704 
Roche  Cobas  Bio 
Roche  Cobas  Bio  FP 
Roche  Cobas  Mira 
Roche  Cobas  Mira  S 
Technicon  RA  1000 
Technicon  RA  500 
Technicon  RA  XT 

Analyte:  Draga  afAbaaa 

Test  System,  Assay,  Examination 

Environmental  Diagnoatics  EZ-SCREEN 

Analyte:  Elhanol  (Aknhol) 

Test  System,  Assay,  Examination 

Abbott  Spectrum 

Abbott  VP 

Boehringer  Mannheim  Hitachi  736 
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Boehringar  Mannheim  Hitachi  737 

Boriiringer  Mannheim  Hitachi  747 

Boehringar  Mannheim  Hitachi  911 

Qba  Corning  550  Exprew 

Coulter  Oacoe 

EM  Diagnoctic  Systama  EPOS 

Blectronudeooics  Geoi-Profikr 

ElectionucleoDici  Gamini 

Electronudeooica  Gaowtar 

Blectronudeonica  Gaoialar  0 

Inatrumentatioo  Labontoiy  IL  Ganesii  21 

butxumentation  Labofatoty  IL  Mimarch  1000 

Inatrumentation  Labawtey  IL  MooaRh  2000 

Olympus  AU  5000 

Olympus  AU  5021 

Olympus  AU  5031  { 

Olympus  AU  5061  { 

Olympus  AU  5121 

Olympus  AU  5131 

Olympus  Raply/AUSCO 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  Mira  PhM 

Technicon  Assist 

Technicon  RA 1000 

Technicon  RA  2000  | 

TechnicoQ  RA  500  | 

TechnicoQ  RA  XT 

AaalytK  E&oanxiBiMa 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  IL  Monarch  1000 

Inatrumentatioo  Labonlory  IL  Mooarcfa  2000 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARAD 

Roche  Cobas  Mira 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 


Aaalylr 

Tett  System,  Assay.  Bxaminatiom 

Baxter  Stratus  Ilntailact 
Beckman  Synchron  CX  4  CB 
Beclunan  Synchrao  OC  7 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  705 
Boehringar  Mannheim  Hitachi  717 
Boehringer  Mannheim  Hitachi  911 
Instrumentation  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  Reply/ AU560 
Roche  Cobas  Bio 
Wako  Diagnostics  30R 

AaalytatlaoDicadBkAdd         | 

Test  System.  Assay,  Exawinatioa 

DynaGen  MYCODYN  URTTEC  Teat  Strips 

AnalylK  Lidocaina 

Test  System.  Assay.  Bxaminatioa 

Baxter  Stratus  Ilntellect 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Labonrtory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  PARA  D 

Roche  Cubes  Miia 

Roche  Cobas  Mira  Plus 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 


UMI 


Technicon  RA  XT 

A—iyla;  MethaJa— 

Test  System.  Assay.  SMommadon 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CB 

Backman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringar  Mannhahn  Hitachi  704 

Boehringer  Mannhaim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Boehringer  Mannheim  Hitachi  747 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentarion  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

RodiaCobaeBioPP 

RodM  Cobas  PARA 

Roche  Cobaa  PARA  n 

Roche  Cobas  Mira 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyte:  Mathampfaataminaa 

Test  System,  Assay,  Examination 

Beckman  Syndiroo  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  706 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Boehringer  Mannheim  Hitachi  747 

Qba  Coming  550  Express 

Coulter  Optichem  100 

Coulter  Optichem  1 20 

Coulter  Optichem  180 

Drug  Screening  Systems  microUNE  Soeans 

EM  Diagnostic  Systems  EPOS 

Instnmientation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Instrumentation  Laboratory  IL  Monarch  Plus 

Olympus  AU  5000 

Olympus  Reply 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  II 

Roche  Cobas  Mira 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyte:  Methaqualooe 

Test  System,  Assay,  ExaminaUom 

Beckman  Synchron  CX  4 
Beclunan  Synchron  CX  4  CB 
Beckman  Synchron  CX  5 
Beclunan  Synchron  CX  7 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  705 
Boehringer  Mannheim  Hitachi  717 


Boehringer  Mannheim  Hitachi  736 

Boahringer  Mannheim  Hitachi  737 

Boduii^ar  Mannheim  Hitachi  747 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AU560 

Roicha  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobas  FARA 

Roche  Cobas  PARA  11 

Roche  Cobas  Mira 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyte:  Mathotraxala 

Test  System,  Assay.  Examinatioa 

Roche  Cobas  Bio 
Roche  Cobas  Mira 
Roche  Cobas  Mira  Plus 
Roche  Cobas  Mira  S 

Analyta:  N-AcatylprocaiiMmida  (NAPA) 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Beckman  Synchron  CX  4 

Beclunan  Synchron  CX  4  CB 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringar  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  706 

Boehringer  Mannheim  Hitachi  717 

Ciba  Coming  550  Express 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Mooarch  2000 

Roche  Cobas  Bio 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyta:  Natilmycin 

Test  System.  Assay.  Examination 

Roche  Cobas  Bio 
Roche  Cobas  Bio  FP 
Roche  Cobas  Mira 
Roche  Cobas  Mira  S 
Technicon  RA  1000 
Technicon  RA  500 
Technicon  RA  XT 

Analyta:  Opialaa 

Test  System.  Assay.  Examination 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CB 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boriiringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Drug  Screening  Systems  microUNE  Screens 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/ AU560 

Roiche  Cobas  Bio 

Roche  Cobas  Bio  FP 


Roche  CobtsMin 
Roche  Cobu  Mira  S 
TechniooD  RA  500 
Wako  Diagnoatica  30R 

Aaalyte:  PhancycUdiM  (PGP) 

Test  System,  AMsay,  Examination 

Beckman  Synchron  CX  4 

Beckinan  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckinan  Synchron  CX  7 

Boehringer  Mannheim  Hitadii  704 

Boehringer  Mannheim  Hitachi  70S 

Boehringer  Mannheim  Hitachi  736 

Boehringer  Mannheim  Hitachi  737 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Drug  Screening  System*  microLINE  Screena 

Instrumentation  Laboratory  IL  Monardi  1000 

histi\mientation  Laboratoiy  IL  Monarch  2000 

Olympus  AU  S131 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Roche  Cobes  FARA 

Technicon  RA  500 

Wako  Di^nostica  30R 

Aaalyte:  PhenoberiiiUl 

Tesf  System.  Assay,  ExmunaUoa 

Baxter  Stratus  IlnteUect 
Beckman  Sjmchnm  CX  4  CE 
Beckman  Syncluon  CX  7 
Boehringer  Mannheim  Hitadii  911 
Instrumantatiaa  Labontoiy  IL  Monafch  1000 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  Reply/ AU560 
Roche  Cobas  Bio 
Wako  Diagnostics  30R 

AnalytK  Phenytoin 

Test  System,  Assay,  Examination 

Baxter  Stratus  IlnteUect 

Beckman  Synchron  CX  4  CE 

Bedunan  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  911 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Wako  Diagnostics  30R 

Analyta:  Priaudoue 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  S>-nchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Instnmientation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Aaalyte:  Procainamide 

Tesf  System,  Assay,  Examination 
Baxter  Stratus  Ilntallect 
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Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  llitachi  704 

Boehringer  Mannheim  Hitachi  717 

aba  Corning  550  Express 

Instrumentation  Laboratcny  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Roche  Cobes  Bio 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 


Test  System,  Assay,  Examination 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Boehringer  Mannheim  Hitachi  736 

Bodiringer  Xdannheim  Hitachi  737 

Boehringer  Mannheim  Hitachi  747 

Coulter  Optichem  100 

Coulter  Optichem  120 

Coulter  Optichem  180 

Instrumentation  Labontoiy  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Olympus  AU  5131 

Olympus  Reply/AU560 

Roche  Cobas  Bio 

Rodie  Cobas  Bio  FP 

Roche  Cobas  FARA  II 

Roche  Cobas  Mira 

Roche  Cobas  Mira  S 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Wako  Diagnostics  30R 

Analyta:  Quinidiae 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Beckman  Synchron  CX  4  CE 

Bedunan  S>-nchron  CX  5 

Bedunan  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monardi  2000 

Olympus  Reply/ AU560 

Roiche  Cobas  Bio 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT  • 

Analyte:  Salicylates 

Test  System,  Assay,  Examination 

Abbott  VP 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100 
Boehringer  Mannheim  Hitachi  736 
Boehringer  Mannheim  Hitadii  737 
Boehringer  Mannheim  Hitachi  747 
Boehringer  Mannheim  Hitachi  911 
EM  Diagnostic  Systems  EPOS 
Electronucleonics  Gem-Profiler 
Electronucleonics  Gemini 
Electronucleonics  Gemstar 
Electronucleonics  Gemstar  0 
Instrumentation  Laboratoiy  IL  Genesis  21 


Instrumentation  Laboratory  IL  Monardi  2000 
Olympus  Reply/ AU560 

AaalytR  ThaophylUiM 

Test  System,  Assay,  Examination 

Baxter  Stratus  Ilntellect 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  7 

Boehringer  Mannheim  Hitachi  911 

Instrumentation  Labontcny  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monardi  2000 

Olympus  Rapiy/AUS60 

Roche  Cobas  Bio 

Sanofi  Pasteur  Access  Immunoassay  Systea 

Wako  Diagnostics  30R 

AswlytK  Tefaraaiydn 

Test  System,  Assay,  Examination 

Baxter  Stratus  Dntalloct 

Boehringer  Mannheim  Hitadii  704 

Boehringer  Mannheim  Hitadii  706 

Boehringer  Mannheim  Hitachi  717 

Instrumentation  Laboratory  IL  Monarch  1000 

Instnunentation  Laboratory  IL  Monarch  2000 

Olympus  Raply/AUSaO 

Roche  Cobas  Bio 

Analyta:  TMcydk  AalldapiwBMli 
Test  System,  Assay.  Examinatiom 

Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitadii  706 
InstrumenUtion  Laboratory  IL  Monarch  1000 
Instrumentation  Laboratory  IL  Monardi  2000 
Instrumentation  Laboratory  IL  Monardi  Plus 
Roche  Cobas  Bio  FP 
Roche  Cobes  FARA  n 
Roche  Cobas  Mira 
Roche  Cabas  Mira  Phia 
Roche  Cobas  Mira  S 
Technicon  RA  1000 
Technicon  RA  500 
Technicon  RA  XT 

AnalytK  Valprafc  Add 

Test  System,  Assay.  Examination 

Beckman  Synchron  CX  4 

Bedunan  Synciiron  CX  4  C8 

Beckman  Synchron  CX  5 

Beckman  Synchron  CX  7 

Instrumentation  Laboratory  IL  Monardi  1000 

Instrumentation  Labmatory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  Bio  FP 

Technicon  RA  1000 

Technicon  RA  500 

Technicon  RA  XT 

Analyta:  Vaacomydn 

Test  System,  Assay.  Examination 

Bedunan  Synchrao  CX  4 

Beckman  Synchron  CX  4  CE 

Beckman  Synchron  CX  5 

Beckman  Syncluon  CX  7 

Boehringer  Mannheim  Hitachi  704 

Boehringer  Mannheim  Hitachi  705 

Boehringer  Mannheim  Hitachi  717 

Instrumentation  Laboratory  IL  Monarch  1000 

Instrumentation  Laboratory  IL  Monarch  2000 

Roche  Cobas  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  II 

Roche  Cobas  Mira 

Roche  Cobes  Mira  Plus 

Roche  Cobas  Mira  S 
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Tedmiooo  RA  1000  j 

Tachnicoo  RA  SOO  ! 

Technicoo  RA  XT 

SPEClAlJTY/SUBSPBaAUTY:  Urinalysii 
AaalylK  UriM  QuaUutiv*  Diprtick 


TMt  Syttun,  AMtay,  Examination 
Boehringer  MumlMim  OMinstrip  Urine 

Aaalyxer 
SPEClAUTY/SUBSPBaAlJTY:  Virology 

AaalylK  Hvpatk  iKlMioa  BodiM  Gar 


Tett  Syttun.  At$ay.  Examination 
Tzanck  Smears 
COMPLEXITY:  HIGH 

SPEOAUTY/SUBSPBCIALITY:  Bacteriology 
AaaiylK  AanUc  ftAir  Aaaarobic  Organian*- 

Tett  Syttmn.  AM$ay.  Examination 

Becton  Dickinaon  BBL  Minitek  Enterobact.  m 

Se«  (ioc  cult) 
BectoQ  Dicklnaon  BBL  Minitek  Gram  Positive 

Set  (inc.  cult) 
BactoB  Dicklnaon  BBL  Minitek  Neisseria  Set 

(inc  culture)  

Unipath  Oxoid  Toxin  Detect.  Kit  BCET-RPLA 

(inc  culL/filt) 
Unipath  Oxoid  Toxin  Detect.  Kit  SET-RPLA 

(inccult/mt) 

Aaalylai  Odaajrdin 

Test  Sywtem,  Asaay,  Examination 

Oba  Corning  Magic  Lite  Chlamydia 

(including  cell  culture) 
Ortho  Chlamydia  Antigen  BUSA  Test  (inc 

cell  cult/spectro) 
Sanofi/Kallastad  Pathfinder  Chlamydia  EIA 

Detection  Kit 
Syr*  MiooTrak  0  Chlamydia  EIA  (Direct  Ag/ 

Spectrophoto) 
Syva  MicroTrak  XL 

AMlyle:  OoatridiuB  difficUa 

Test  Syttem,  Assay,  Examination 
BioWhittaker  TOX-A  Test  (direct  antigen/ 

spectro)      

BioWhittaker  TOX-A  Test  (direct  antigen/ 

visual) 

AaaiylR  Ilaeiophilna  influenzae,  type  a.  c- 
f 

Test  Syttam,  Assay,  Examination 
DifoD  Bacto  R  influenzae  Set  (including 
culture) 

Aaaly«K  Haaaophilua  infliianrae.  type  b 
Test  System,  Assay,  Examination 
Dlfoo  Bacto  H.  influenzae  Set  (including 
culture) 

Aaalyta:  LagteMila 

Test  Syttem.  Assay.  Examination 
Medical  Diag.  Technologies  Legionella 
(including  culture) 

AMlytK  Neiaaaria  fOMrThoeae 
Tost  System,  Aseay.  Examination 
Gen-Probe  Pace2  (direct  antigen) 


Gen-Probe  Paoe2  (including  culture) 

Analyse;  Haiaeeria  mawingHidis  (non- 
spedfic) 

Test  System.  Assay.  Examination 
Difco  Bacto  Neisseria  Meningitidis  Set 
(including  culture) 

Aaalyte:  Nelaeeria  maningitidia,  group  A 

Test  System,  Assay,  Examination 

Difco  Bacto  Neisseria  Meningitidis  Set 
(including  culture)  ' 

Aaalyte:  NeiasarU  meningiUdia.  group  B 
Test  System.  Assay.  Examination 
Difco  Bacto  Neisseria  Meningitidis  Set 
(including  cultiire) 

Analyte:  Nekaeria  MeningHiHia.  greup  C 

Test  System,  Assay.  Examination 
Difbo  Bacto  Neisseria  Meningitidis  Set 
(including  culture) 

Analyte:  Meiaeeria  meningitidis,  group  W13S 

Test  System,  Assay,  Examination 

Difco  Bacto  Neisseria  Meningitidis  Set 
(including  culture) 

Aaalytr  StaphylococcuB 

Test  System,  Assay,  Examination 
Unipath  Oxoid  Staphylase  Test  (including 

culture) 
Vitek  Systems  Slidex  Staph-Kit  (including 

culture) 

Aaalytr.  Slraplococcus,  group  A 

Test  System,  Assay.  Examination 
Abbott  TestPack  Plus  Strep  A  (including 

culture) 
SPEOALrrY/SUBSPECIALrrY:  General 
Chemistry 

Aaalyte:  17  Kaloateroid 

Test  System.  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

Aaalyte:  S'Nudeotidaae 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  TOO 
Elactronucleonics  PLEXIGEM 
Sigma  Diagnostics  Test  Kit 

Aaalyte:  Acid  Phoaphataae 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Instrumentation  Laboratory  Multistat  HI 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Analyte:  Adreaocortkalrapk  Hormone 
(ACTH) 

Test  System,  Assay,  Examination 

Incstar  ACTH 
Incstar  PEG-ACTH 

(ALT) 


Beckman  Manual  Spectrophotometric  Test 

Procedure 
Genetic  Systems  Alanine  Aminotransferase 

(ALT/GPT) 
Randox  Laboratories  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

Aaalyte:  ABnuiia 

Test  System.  Assay.  Examination 

AmesOPTIMATB 

Beckman  Auto  ICS 

Beckman  ICS 

Beckman  ICS  n 

Sigma  Diagnostics  Test  Kit 

Sterling  Diagnostics  Analyzer  2000 

The  Binding  Site  Hiunan  Albiunin  NL  RID 

Aaalyte:  Aldolaee 

Test  System.  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

Analyte:  Alkaline  Phoaphataae  (ALP) 

Test  System.  Assay,  Examination 

AmesOPTIMATB 

Beckman  Manual  Spectrophotometric  Test 

Procedure 
Randox  Laboratories  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Test  Kit 


Aaalyte:  Alkaliaa  Phoaphataae 

Test  System.  Assay,  Examination 
Beckman  Paragon  ISOPAL  Isoenzyme 
Electrophoresis  Kit 

Aaalyte:  Alpha-Fetoproteia— Anaiotk  Fluid 

Test  System,  Assay,  Examination 

Abbott  AFP  (EIA) 

Abbott  COMMANDER  System 

Abbott  IMX 

Amersham  Amerlex 

Qinical  Assays  GammaDab 

Hybritech  Tandem-E 

Kallestad  AIH'/Ob  Radioimmunoassay 

Analyte:  Alpha-Fetoproleia— Matemal 


Aaalyte:  Alanine 
(SOFT) 

Test  System,  Assay,  Examination 
AmesOPTIMATB 


Test  System.  Assay,  Examination 
Kallestad  AFP/Ob  Radioimmunoassay 

Analytr.  Alpha-Hydroxybutynite 
Dehydregenaee  (HBDH) 

Test  System.  Assay,  Examination 

Ames  OPTIMATB 

Beckman  Manual  Spectrophotometric  Test 

Procedure 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Test  Kit 

Aaalyte:  Aaunonia,  Plaama/Semn 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Sigma  Diagnostics  Test  Kit 

Aaalyte:  ABylaee 

Test  Systam.  Assay,  Examination 
Beckman  Manual  Spectrophotometric  Test 

Procedure 
Signa  Diagnostics  Test  Kit 
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Sterling  Diagmwtici  Analyur  2000 
Sterling  Diagnostics  Test  Kit 

Aiuljrte:  AndrostenedioBe 

Test  System,  Assay.  Examination 
Qinical  Assays  GanunaCkiat 

Analyte:  Angiolaaaia  CaBTMrtfa 
(ACE) 

Tesf  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichiomatic  ABA  200 
Instnimentation  Laboratoiy  Multistat  U 
Sigma  Diagnostics  Test  Kit 

AaaJyte:  Apolipoprotoia  Al 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Electronucleonics  FLEXIGBM 
Instrumentation  Labwatory  Multistat  in 
Sigma  Diagnostics  Test  Kit 

Analyte:  Apolipoprotnn  B 

Test  System.  Assay.  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Electronucleonics  PLEXKXM 
Sigma  Diagnostics  Test  Kit 

AnalytK  Aspartate  Aminotraiiafcraae  (AS11 
(SCOT) 

Test  System,  Assay.  Examination 

Ames  Optimale 

Beckman  Manual  Spectropbotometric  Test 

Procedure 
Randox  Laboratories  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

Analyte:  Bota-GlucuroaidMe 

« 

Test  System,  Assay.  Examination 
Sigma  Diagnostics  Test  Kit 
Analyte:  Beta-Hydroxybutyrale 
Tesf  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Electronucleonics  PLEXK^EM 
Instrumentation  Laboratory  Multistat  in 
Sigma  Diagnostics  Test  Kit 

Analyte:  Bilirubin,  Direct 

Tesf  System,  Assay,  Examination 
Ames  Optimate 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

Analyte:  Bilirabin,  Total 

Tesf  System,  Assay,  Examination 

Ames  Optimate 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

Analyte:  Blood  Lead 

Test  System.  Assay,  Examination 

esa  Model  3010A  Tnca  Metals  Analyzer 
esa  Model  aOlOB  Lead  Analyzer 

AnalytK  C-Peptide 


Test  System.  Astay,  Bxaninabon 
Incstar  C-Peptide 

AnalytK  Caldtonia 

Test  System,  Assay,  Examination 

Incstar  Calcitonin  U 

Analyte:  Caldmn.  Total 

Test  Syiteoi,  Assay,  Examinatkm 

Ames  Optimate 

Sigma  Diagnostics  Teat  Kit 

Sterling  Diagnostics  Analyzer  2000 

AnalytK  CariMa  Dindda.  Total  (O)]) 

Test  System,  Assay,  Exaaiination 

Ames  Optimate 

Beckman  Manual  Spectropbotomatric  Test 

Procedure 
Sigma  DiagnostiGS  Teet  Kit 
Sterling  Diagnostics  Analyzer  2000 
Syneimed  Test  Kit 

AnalytK  Chloride 

Test  System,  Assay.  Examination 

Ames  Optimate 
Buchler  Digital  Chloridometer 
King  Diagnostics  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

AnalytK  Chloride,  Sweat  (Cyatk  Fihresfa 
Sweat  Test) 

Test  System,  Assay,  Examination 

Scandipharm  CP  Indicator  (9800) 

Analyte:  Cholesterol 

Test  System,  Assay.  Examination 

Ames  Optimate 

Beckman  Manual  Spectropbotometric  Test 

Procedure 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  200O 

Analyte:  Cholinesteraao 

Test  System,  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

Analyte:  Cholyglycine  (Bile  Adtk) 

Tesf  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Sigma  Diagnostics  Test  Kit 

AnalytK  Cortisol 

Test  System,  Assay,  Examination 

Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 

Analyte:  Creatine  Kinase  (CK) 

Test  System,  Assay,  Examination 

Ames  Optimate 

Beckman  Manual  Spectropbotometric  Test 

Procedure 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 


Analyte:  Creatine 
boenzymes) 

Test  System.  Assay.  Examinatitm 

Beckman  Paragon  CK  Isoenzyme 
Electrophoresis  Kit 


AaaiylK 
KXMB) 

Tesf  System,  Assay.  ExamintOkm 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Sigma  Diagnostics  Test  Kit 

AnalytK  Creatine  Kinase  MM  Fi 
(OCMM) 

Tesf  System.  Assay.  Examination 

Beckman  Paragon  CK-MM  Isofonns 
Electrophoresis  Kit 

AnalytK  Creatinine 

Tesf  System.  Assay,  Examination 
Ames  Optimate 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyser  2000 
Sterling  Diagnostics  Test  Kit 

AnalytK  Cyclic  AMP 

Test  System,  Assay.  Examination 
Incstar  Camp 

AnalytK  Eiythiuyefatia 

Test  System.  Assay,  Examination 

Incstar  EPO-Trac 

RftD  Systems  Qinigen  Erytbopoietin  HA 

AnalytK  Estradiol 

Test  System.  Assay.  Examination 
Serono  Diagnostics  Serozyme 
AnalytK  Patty  Adda,  NoB.«slorlllad 
Test  System.  Assay,  Examination 
Sterling  Diagnostics  Analyzer  2000 
AnalytK  FeiiitiB 

Test  System,  Assay.  Examination 

Clinical  Assays  GammaCoat 
Qinical  Assays  GammaDab 
Serono  Diagnostics  Serozyme 

AnalytK  Foam  Stability  ladKi 

Test  System,  Assay,  Examination 
Beckman  Lumadex — FSI 

AnalytK  Follicle  StiasHlatiag 
Tesf  System.  Assay,  Examination 

Clinical  Assays  CanmiaDab 

K:N  Immunochem  FSH-MW  Elisa 

Serono  Diagnostics  Serozyme 

AnalytK  Galacteee  1-Pheaphale  Uridyl 
Tranafcraae 

Test  System.  Assay,  Examination 
Sigma  Diagnostics  Test  Kit 

AnalytK  Gamma  Glntaayl  Tranafcraae 
(GGT) 

Tesf  System,  Assay.  Examination 

Ames  Optimate 

Beckman  Manual  Spectrophotametric  Test 

Procedure 
Medical  Analysts  Systems  RefLab  Test  Kit 
Randox  Laboratories  Teat  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyser  2000 
Sterling  Diagnostics  Test  Kit 

AnalytK  Gastaria 


(FSH) 
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Te$t  SjfBfon.  Assay,  Bxaminatioi 
□ideal  AMayt  G«mmaDab 

AMlftKGhKMB 

TBtt  Systan,  Assay,  Examination 

Anus  Optimatfl 

Beckman  Manual  Spectropbotometric  Test 

ProcsduTQ 
King  Diagnostics  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

AaalytK  Glucose  »  Ptiosphala 
i(G-«-PDm 


Test  Systaai,  Assay,  Examination 

Abbott  Bichiomatic  ABA  100 
Abbott  Bichiomatic  ABA  200 
ElectTonucleonics  Flexigem 
Sigma  Diagnostics  Test  Kit 

A— lylK  Ghitamoaa  Eeductase 

Test  Systsm,  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

AulylK  (»ycMjrlalad  Heaaglobin  (Hgb 
AIQ 

Tesf  System,  Assay,  Examination 

Becbnan  Paragon  Diatrac  HbAlC 

Glyoobemoglobln  Electro  Kit 
Sigma  Diagnostics  Glycated  Hemoglobin  Kit 
Sigma  Diagnostics  Glycohemoglobin  Kit 
Stariing  DiapiostiGS  Test  Kit 

AMly«R  HOG.  Sanui.  QaandUthre 

Test  System,  Assay,  Examination 
Serono  Diagnostics  Serozyme 

Aaalyta:  BOG.  Uriaa,  Qualitative  [pan- 


Test  System,  Assay,  Examination 

Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 

AaaljrtR  HDL  ClMlaalarol 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Beckman  Manual  Spectropbotometric  Test 

Procedure 
Boehringer  Mannheim  Hitachi  911 
Coulter  Dacos 
EM  Diagnostic  Systems  Easy  Plus  (manual 

pretreatment) 
EM  Diagnostic  Systems  Easy  ST  (manual 

pretreatment) 
EM  Diagnostic  Systems  EPOS 
Instrumentation  Laboratory  IL  Genesis  21 
Instrumentation  Laboratory  IL  Monarch  2000 
Olympus  AU  5131 
Olympus  Reply/ AUS60 
Roche  Cobas  Bio 
Sigma  Di^nostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Synermed  Test  Kit 

Aaalyta:  Hamaa  Growth  Hormone  (GH) 

Test  System,  Assay,  Examination 

l&cstsr  OuH 

Kallestad  Quantitope  HGH  RIA  Kit 

Aaalyta:  iaaalia-lika  Growth  Factor-1  HGF- 
1) 


Test  System.  Assay,  Examination 

Incstar  IGF-I  (Somatomedin  Q 

Aaalytriroa 

Test  System,  Assay,  Examination 

Abbott  Bichiomatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Kenlor  Industries  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Analyte:  Iran  Bindiag  Capacity  (Post 
Satoratioii/SeparatMia) 

Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100 

Boehringer  Mannheim  Hitachi  Bll 

Qba  Coming  550  Express 

Coulter  Dacos 

Instrumentation  Laboratory  IL  Genesis  21 

Instrumentation  Laboiatoiy  IL  Monarch  2000 

Kenlor  Industries  Test  Kit 

Olympus  AU  5000 

Olympus  AU  5021 

Olympus  AU  5031 

Olympus  AU  5061 

Olympus  AU  5121 

Olympus  AU  5131 

Olympus  Reply 

Olympus  Reply/ AU560 

Roche  Cobas  Bio 

Roche  Cobas  FARA 

Roche  Cobas  FARA  11 

Roche  Cobas  Miia 

Sigma  Diagnostics  Test  Kit 

Technicon  DAX  24 

Technicon  DAX  48 

Technicon  DAX  72 

Technicon  DAX  96 

Technicon  RA  2000 

Technicon  RA  XT 

Aaalyto:  laodtric  DefaydmgMiaaa 

Test  System,  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

Analyte:  Lactate  Dehydrogenase  (LIMQ 

Test  System,  Assay.  Examination 

AmesOptimate 

Beckman  Manual  Spectropbotometric  Test 

Procedure 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Aaalyta:  Lactate  Dehydrogenase  Heart 
Fractioa  (LDH-1) 

Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100 
Abbott  Bichromatic  ABA  200 
Sigma  Diagnostics  Test  Kit 

Aaalyta:  Lactate  Ddiydrogenaoe  Isoenzynas 

Test  System,  Assay,  Examination 

Beckman  Paragon  LD  Isoenzyme 
Electrophoresis  Kit 

Analyte:  Lactic  Acid  (Lactate) 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Electronudeonics  Flexigem 
Sigma  Diagnostics  Test  Kit 

Aaalyto:  Lsadae  AiaiBopcptidaao  (LAP) 


Test  System,  Assay,  Examination 
Sigma  Diagnostics  Test  Kit 
Aaalyta:  Lipaao 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 
Electronudeonics  Flexigem 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Aaalyta:  Lipoprotaia  Fractiona 

Test  System,  Assay,  Examination 

Beckman  Paragon  Lipoprotein 
Electrophoresis  Kit 

Aaalyto:  Latrtniiiag  Honaona  (LH) 

Test  System,  Assay.  Examination 

□inical  Assays  GammaDab 
Serono  Diagnostics  Serozyme 

Aaalyto:  MagBoaisna 

Test  System.  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Aaalyto:  Microprotaia,  CSr 

Test  System,  Assay,  Exaatination 

Abbott  Bichromatic  ABA  200 
Kenlor  Industries  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Aaalyto:  Microprotaia.  Uriaa    . 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  200 
Kenlor  Industries  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Aaalyto:  MyogioWa 

Test  System,  Assay,  Examination 

ImmunoDiagnosticCenter  Myoglobin  Elisa 
Test  Kit 

Aaalyto:  Oxalate 

Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100 

Abbott  Bichromatic  ABA  200 

Abbott  Spectrum 

Abbott  VP 

Beckman  Synchron  CX  4 

Beckman  Synchron  CX  5 

Bio-Chem  Laboratmy  Systems  ATAC  2000/ 

2100 
BioAutoMed  ASCA 
Boehringer  Mannheim  Hitachi  704 
Boehringer  Mannheim  Hitachi  705 
Boehringer  Mannheim  Hitachi  717 
Boehrii^er  Mannheim  Hitachi  736 
Qba  Coming  550  Express 
Coulter  Dacos 

EM  Diagnostic  Systems  EPOS 
Electronudeonics  Flexigem 
Electronudeonics  Gem-Profiler 
Electronudeonics  Gemini 
Electronudeonics  Gemstar 
Electronudeonics  Gemstar  n 
Instrumentation  Laboratory  IL  Monarch  lOOO 
Instrumentation  Laboratory  IL  Monarch  2000 
Instrumentation  Laboratory  Multistat  ID 
Olympus  Reply 
Olympus  Reply/ AU560 


Roche  Cobas 
Roche  Cobas 
Roche  Cobas 
Roche  Cobas 
Sigma  Diagn< 
Technicon  R. 
Technicon  R 
Tedinicon  R, 
Technicon  R. 
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Roche  Cobas  Bio 
Roche  Cobas  PARA 
Roche  Cobu  PARA  n 
Roche  Cobas  Mire 
Sigma  Diagnoatics  Teat  IQt 
Technicon  RA  1000 
Technioon  RA  2000 
Tedinicon  RA  500 
Technicon  RA  XT 

Aaaljrto:  Parathyroid  Hormone    C-Tenninal 

Test  System.  Assay,  Examination 

Incstar  C-tenninal  PTH 

AnaljrtK  Parathyroid  Homoiw-^Dtact 

Test  System.  Assay,  Examination 
Incstar  N-tact  PTH  IRMA 

Aaalytr.  Parathytoid  HonBona    Mid- 
■olacule  (PTH-M) 

Test  System,  Assay,  Examination 
Incstar  PTH-MM II 

Analyte:  Phosphohcxoae  bomeraao 

Test  System,  Assay.  Examination 
Sigma  Diagnostics  Test  Kit 
AnalytK  Phoq>boIipida 
Test  System,  Assay,  Examination 
Sterling  Diagnostics  Analyzer  2000 
Analyte:  PhosphonH 

Test  System,  Assay,  Examination 

Ames  Optimate 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

AnalytK  Potaaaium 

Test  System,  Assay.  Examination 

Boehringer  Mannheim  LyteTek  Flame 

Photometer 
Sterling  Diagnostics  Test  Kit 

AnalytK  Progflaterone 

Test  System,  Assay,  Examination 

Serono  Diagnostics  Serozyme 

Analyte:  Prolactin 

Test  System,  Assay,  Examination 

Clinical  Assays  GanunaDab 
ICN  Immunochem  PRL-MW  Elisa 
Serono  Diagnostics  Serozyme 

AnalytK  Prostatic  Acid  Phoaphataao  (PAP) 

Test  System,  Assay,  Examination 

Sigma  Diagnostics  Test  Kit 

Analytr.  Protein,  Total 

Test  System,  Assay,  Examination 

Ames  Optimate 
Kenlor  Industries  Test  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 

Analyte:  Pynnrala 

Test  System,  Assay,  Examination 
Sigpui  Diagnostics  Test  Kit 
AnalytK  Pynnrate  Kinaao 


Test  System.  Assay,  Examinatioh 

Sigma  Diagnostics  Test  Kit 

AnalytK  Renin 

Test  System,  Assay,  Examination 

Qinical  Assays  GammaCoat 

Analyte:  SodioB 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  LyteTek  Flame 

Photometer 
Sterling  Diagnostics  Test  Kit 

AnalytK  SoiWtal  DAydrosanaaa  (SIMI) 

Test  System,  Assay,  Examination 

Abbott  Bichramatic  ABA  100 
Abbott  Bichnunatic  ABA  200 
Instrumentation  Labontoiy  Multistat  m 
Sigma  Diagnostics  Test  Kit 

AnalytK  TastoetaroiM 

Test  System.  Assay,  Examination 

Clinical  Assays  GammaCoat 
Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 

AnalytK  Thyroid  Stimulating  Hormon* 
(TSH) 

Test  System,  Assay,  Examination 

Pointe  Scientific  180  Chemistry  Analyzer 
Serono  Diagnostics  Serozyme 
Wallac  Oy  Delfia  hTSH  Ultra  Kit 

AnalytK  Thyroxine  (T4) 

Test  System,  Assay,  Examination 

Pointe  ScientiHc  180  Chemistry  Analyzer 
Serono  Diagnostics  Serozyme 

AnalytK  Thyroxina  Binding  GMwlia  (TBG) 

Test  System,  Assay,  Examination 
Clinical  Assays  GammaDab 
AnalytK  Tliyfoxino,  Free  (FT4) 

Test  System,  Assay,  Examination 

Serono  Diagnostics  Serozyme 

Analyte:  Triglyceride 

Test  System,  Assay,  Examination 

Ames  Optimate 

Beckman  Manual  Spectrophotometric  Test 

Procedure 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analyzer  2000 
Sterling  Diagnostics  Test  Kit 

AnalytK  Triiodothyronine  (T3) 
Test  System,  Assay,  Examination 

Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 

AnalytK  Triiodothyronine  Uptake  (T3U) 
CTU) 

Test  System,  Assay,  Examination 

Pointe  Scientific  180  Chemistry  Analyzer 
Serono  Diagnostics  Serozyme 

Analyte:  Triiodothyronine,  Free  (FT3) 

Test  System,  Assay,  Examination 

Ginical  Assays  GammaCbat 
Kodak  Amerlex  MAB 
Kodak  Amerlite  MAB 


Serono  DiagnoetiGt  Soraqrme 

Aadyte:Ura*(IUN) 

Test  System.  Assay,  Examination 

Ames  Optimate 

Beckman  Manual  Spectrophotometric  Teat 

Procedure 
King  Diagnostics  Teat  Kit 
Sigma  Diagnostics  Test  Kit 
Sterling  Diagnostics  Analynr  2000 
Sterling  Diagnostics  Teat  Kit 

AnalytK  Uric  Add 

Test  System,  Assay,  Examination 

Amea  Optimate 

Beckman  Manual  Spectrophotometric  Test 

Procedure 
Sigma  Diagnostics  Teat  Kit 
Sterling  Diagnostics  Teat  Kit 

AnalytK  Zinc 

Test  System,  Assay.  Examination 

esa  Model  3010A  Tnoa  Metals  Analyzer 

Spedality/Subspeciality:  General 
Immunology 

Analyte:  Allaifsa  SpocificigE 

Test  System.  Assay.  Examination 

Kallestad  Allerooat  BAST 
Kallestad  Allerooat  RAST 
Kallestad  AUercoat  Rapid  BAST 

AnalytK  Alpha-l-Add  GiyooprateiB 
(Oraeomnc^) 

Test  System.  Assay.  Examination 

Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  n 

AnalytK  Alpha-l-Anliliypain 

Test  System.  Assay,  Examination 

Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICSD 

The  Binding  Site  Human  Alpha-1 
Antitrypsin  RID 

AMdyte:  Alpha4MacraglobuliB 

Test  System,  Assay,  Examination 

Bedunan  Auto  ICS 
BeckmanlCS 
Beckman  ICS  n 

The  Binding  Site  Human  Alpha-2 
Macroglobulin  RID 

Analyte:  Anti4)NA  AnlibodiaB 

Test  System.  Assay.  Examination 
alias  usa  Synelisa  dsDNA  Antibodies 
AnalytK  Anti-|o-l 
Test  System.  Assay.  Examination 
Diamedix  Anti-|o-l  Microassay 
Analyte:  Anti-Nudaar  Antibodiaa  (ANA) 
Test  System,  Assay,  Examination 
Sanofi/Kallestad  ANA  Microplate  EIA 
AndytK  Anli-RNP  (Eiiwwradeoprotoin) 
Test  System.  Assay.  Examination 
Kallestad  Sm/RNPENA 
AnalytK  Aati-SS-A/lo 


/  Vol.  58.  No.  141  /  Monday.  July  26.  1993  /  Notices 


Tett  SyttBOi,  Assof,  i 

KallMtad  SSA/SSB  ENA  i 

AiulirlK  Anti-SS-Ma 

Test  Syttem,  Assay,  Examination 

Kallntad  SSA/SSB  ENA 

Aulylw  Anti-Sn  (Sailk) 

Test  System.  Assay,  Rxaniaahoa 

KallestadSm/RNPENA 

AnaJytK  AnlHThyraglobuliB 

Test  System,  Assay,  BKomuitatioa 

Murax  Thymune-T 
WelkooM  ThyinawT 

AjulytK  Anti-ThyraU  MkrMMul 
AntibodiM  (AMA) 

Test  System,  Assay,  Examination 

Murex  ThymuiM-M 
Wellcome  Thymun«-M 

Analyto:  B«to-2  Mknglobulin 

Test  System,  Assay.  Examination 

The  Binding  Site  Hnawn  Bate-a 
Microglobulin  EL  RID 

Analytr.  C-RMCtiva  ProteM  |CXP) 

Test  System,  Assay. 

Beckman  Auto  ICS 

BeckmanlCS 

BackmanlCSn 

Instnunantation  Laboratoiy  Multistat  m 

The  Binding  SHa  C-Raacthra  Protein 

(Turfoidimatric) 
The  Binding  Site  Human  C-Raacti«a  Pralaia 

ELRID  i 

•--']^-''     •      r    '"  TTiiliTi 
Fractiaaa 

Test  Systan,  Assay,  Examination 
Beckman  Paragon  HRE  Electrophoresit  Kit 
Beckman  Pardon  Immuncelectrophofaaia 

(lEP)Kit 
Beckman  Paragon  Immunofixadon 

Electrophoraau  (IFE)  Kit 
Beckman  Paragon  SPB  EJectrophorasii  Kit 
Beckman  Parafoo  SPE-U  Blectniphatasis  Kit 

Aaalyta:  Carvla|ilaamiB 

Test  System,  Assay,  Examinatioa 

Beckman  Auto  ICS  , 

BeckmanlCS  | 

Beckman  ICS  0 
The  Binding  Site  Human  Caeruloplasmin  RID 

Aulylr  CUaaydia  T^ackaiMlb  Antamdiaa 

Test  System,  Assay,  Examination 

Serono  Baker  Serozyroe 
Serono  Diagnoatics  Seracyna 

Aaalyta;  Cniplil  Cl 

Test  System.  Assay, 

The  Binding  Site  Hunan  Cl  laactivatar  RID 

Aaalyta;  Ciaip  Ian  1  Clq 

Test  System,  Assay,  Bxamimation 

The  Binding  Site  Hummb  Oomplament  Clq 

NLRID 


Test  System,  Assay,  Examinatkm 

Beckman  Auto  ICS 
Beckman  ICS 
Beckman  ICS  Q 

The  Binding  Site  Human  Complement  C3  ft 
C4R1D 

Aoalyte:  Complaoiaiit  C4 

Tesf  System,  Assay.  Examinatkm 

Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  n 

The  Binding  Site  Human  rnmplaanaul  C3  k 
C4RID 

Analyta:  Complanent.  Total 

Test  System,  Assay.  Examinatkm 

Sigma  Diagnoatics  Test  Kit 

Aaalyta:  CytoBMgalovinia  Antibodtes 

Test  System.  Assay.  Examinatioa 

Diamedix  CMV  IgM  Microassay 

General  Biometrics  Cytomegalovirus  ^  IFA 

Test 
General  Biometrics  Cytomegalovirus  IgM  TFA 

Test 
Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 
Sigma  SIA  CMV  fgC 
Zeus  CMV  IgM  IFA  Test  System 

Aaalyla:  Entaassshis  Hiaialylica 

Test  System.  Assay.  ExaminatMa 

LMD  Laboratories  Amebiasis  Microtiter 
EUSA  (visual) 


Aaalyta: 


C3 


Aaalyta:  Epalaia-Bair  Vina . 
Test  System,  Assay.  Examinatkm 

Amico  Amizyme  EB-VCA  Virus  Antigen  IgM 

Test  (visual) 
Zeus  EBV-NA  (AQF)  Ab  Test  System 

Analyte:  GloboUa,  Ta«al 

Test  System.  Assay.  Examination 

Sigma  Diagnostics  Test  Kit 

Analyte:  HIV  Anlibodiaa 

Test  System,  Assay.  Examination 

Organon  Teknika  Vironostika  HIV-1 
Microelisa  System 

Analyte:  Haptoglobia 

Tesf  System.  Assay.  Exominatk>n 

Beckman  Auto  ICS 

BeckmanlCS 

Beckman  K:S  II 

The  Binding  Site  Human  Haptoglobin  RID 

Analyta:  Hepalilk  A  Vinw  Antihadjr 

Test  System.  Assay.  Examinatkm 

Sorin  Bioroedica  ETI  AB-HAVK 

Analyte:  Harpaa  ^iaf  In  I  andfcr  H 
Anlibodiaa 

Test  System.  Assay.  Examination 

General  BioBatrics  Herpes  simplaK  Virus  IgG 

IFA  Test 
General  Biometrics  Herpes  simplex  Virus 

IgM  IFA  Test 

Analyte:  Hktoplaaaa  fliitlfcsilai 


Test  System.  Assay,  Examination 

Meridian  Diagnostics  Premier  Histoplasma 
EIA 

Aaalyta:  Immunoglobulins  IgA 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 
Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  n 

The  Binding  Site  Human  bnmunoglobulin 
G,A,M  Polyclonal  RID 

Analyte:  Immunoglobulins  IgD 

Test  System,  Assay,  Examination 

The  Binding  Site  Human  Immunoglobulin  D 
RID 

Analyta:  Immnno^obnlinB  IgE 

Test  System,  Assay,  Examination 

Kallestad  Allercoat  EAST 
Kallestad  Allercoat  RAST 
Sanofi/Kallestad  Total  IgE  Microplate 
Serono  Baker  Serozyme 
Serono  Diagnostics  Serozyme 

Analyte:  Unmunoglobulina  IgG 

Tesf  System,  Assay.  Examiitation 

Ames  OPT!MATE 
Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  IT 

The  Binding  Site  Human  Immunoglobulin 
G.A.M  Polyclonal  RID 

Analyta:  laununoglobulina  IgG  SubclaMas 

Tesf  System,  Assay,  Examination 

The  Binding  Site  BINDAZYME  Human  IgG 

Subclasses  EIA 
The  Binding  Site  Human  IgC  Subclasses 

Monoclonal  RID 
The  Binding  Site  Human  IgG  Subclasses 

Single  Dilution  RID 

Analyta:  laununoglobulina  IgM 

Tesf  System,  Assay,  Examination 

Ames  OPTIMATB 
Beckman  Auto  ICS 
Beckman  ICS 
Beckman  ICS  II 

The  Binding  Site  Human  Immunoglobulin 
G.A.M  Polyclonal  RIO 

Analyta:  Kappa  Ughl  Ckaina 

Tesf  System,  Assay,  Examination 

Beckman  Auto  ICS 
Beckman  ICS 
Beckman  ICS  II 

Analyte:  Lambda  Light  Cbaina 

Tesf  System,  Assay,  Examination 

Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  II 

Analyta:  PreaOMunin 

Tesf  System,  Assay,  Examination 

Beckman  Auto  ICS 

BeckmanlCS 

Beckman  ICS  II 

Instrumentation  Laboratory  Multistat  III 

The  Binding  Site  Human  Prealbumin  RID 


Sigma  SIA  R 
Zeus  Rubelli 


Aaalyta:  Tn 
(inciiidaaRi 


UMI 
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Analyto:  Properdin  Factor  B 

Test  System.  Assay,  Examination 

Beckman  Auto  ICS 
BeckmanlCS 
Bflckinan  ICS  n 

Anolyte:  Protein  FractioBO 

Test  System,  Assay,  Examination 

Beckman  Paragon  HRE  Electrophoresis  Kit 
Becknun  Paragon  Immunoelectrophoresis 

(lEP)iCit 
Beckman  Paragon  Unmunofixation 

Electrophoresis  (IFE)  Kit 
Beckman  Paragon  SPE  Electrophoresis  Kit 
Beckman  Paragon  SPE-II  Electrophoresis  Kit 

AnaJyte:  Kheumatoid  Factor  (RF) 

Test  System,  Assay.  Examination 
Beckman  Auto  ICS 
BeckmanlCS 
Beckman  ICS  11 

Analyte:  Rubella  AntilMMiiaa 

Test  System.  Assay.  Examination 

Sigma  SIA  Rubella  IgM 

Zeus  Rubella  IgM  EUSA  Test  System 

Analyte:  Taenia  Soliuni  Antibodiea 
(Cyalicercooia) 


Test  System,  Assay,  Examination 

LMD  Laboratories  Cysticercosis  Microtiter 
EUSA  (visual) 

Analyto:  ToxoplanBa  Gondii  Antibodiea 

Test  System,  Assay,  Examination 

Diamedix  Toxoplasma  IgM  Microassay 
General  Biometrics  Toxoplasmosis  IgC  IFA 

Test 
General  Biometrics  Toxoplasmosis  IgM  IFA 

Test 
LMD  Laboratories  Toxoplasma  IgG  Microtiter 

ELISA  (visual) 
Sigma  SIA  Toxoplasma  IgG 

Analyto:  Tranaferrin 

Test  System,  Assay.  Examination 

Beckman  Auto  ICS 

BeckmanlCS 

Beckman  ICS  II 

The  Binding  Site  Human  Transferrin  RID 

Analyte:  Treponema  Pallidum  Antibodiea 
(indiidea  Roagin) 

Test  System.  Assay,  Examination 

ADI  Visuwell  Reagin  (spectrophotometric) 

Analyto:  Trirhinolla  Antibodiea 

Test  System.  Assay,  Examination 

LMD  Laboratories  Trichinella  Microtiter 
ELISA  (visual) 

Speciality/Subspeciality:  Hematology 

Analyto:  Activated  Oolting  TioM  (ACT) 

Test  System,  Assay.  Examination 

All  Manual  Tilt-Tube  Coagulation  Procedures 

Analyto:  Alpba-2-Antiplaamin 

Test  System,  Assay.  Examination 

Instrumentation  Laboratory  IL  ACL  300  Plus 
Instrumentation  Laboratory  IL  ACL  810 


AaalytK  Antiplaamin 

Test  System,  Assay,  Examination 

American  Bioproducta  STACHROM 

Antiplasmin  Test  Kit 
Ortho  Koagulab  CTS 

Analyto:  Antitbrombin  III  (ATm) 

Test  System,  Assay,  Examination 

American  Diagnostica  Actichrome 

Antitbrombin  III 
Beckman  Auto  ICS 
Beckman  ICS 
Beckman  ICS  D 

Instrumentation  Laboratory  IL  ACL  100 
Instrumentation  Laboratory  IL  ACL  300  Plus 
Instrumentation  Laboratory  IL  ACL  810 
LAbor  CoaData  3000 
Ortho  Koagulab  CTS 
The  Binding  Site  Human  Antitbrombin  III 

RID 

Analyto:  Carahroapinal  Fluid  Microact^ic 

EIOB 


Test  System,  Assay,  Examination 

All  Manual  Cerebrospinal  Fluid  Cell  Count 
Procedures 

Analyto:  Coagulation  Factora 

Test  System,  Assay,  Examination 

All  Manual  Tilt-Tube  Coagulation  Procedures 
Instrumentation  Laboratory  IL  ACL  300  Plus 
Instrumentation  Laboratory  IL  ACL  810 
LAbor  CoaData  3000 

Analyte:  Fibrin  Split  Producto  (Fibrin 
Degradation) 

Test  System,  Assay,  Examination 

American  Diagnostica  Dimertest  StripWell 

EIAKit 
Sigma  Fibrin/Fibrinogen  Degradation 

Products 

Analyte:  Heasoglobin 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 

Data  Medical  Associates  Hemoglobin 

Determination 
Sigma  Diagnostics  Plasma  Hemoglobin 
Sigma  Diagnostics  Test  Kit 
Sigma  Diagnostics  Total  Hemoglobin  ^ 

Sterling  Diagnostics  Analyzer  2000 

Analyte:  Hemoglobin  Fractioao 

Test  System,  Assay,  Examination 

Beckman  Paragon  Acid  Hemoglobin  (Acid 

Hb]  Electropho.  Kit 
Beckman  Paragon  Hemoglobin  (Hb) 

Electrophoresis  Kit 

Analyte:  Heparin 
Test  System.  Assay.  Examination 
Instrxunentation  Laboratory  IL  ACL  300  Plus 
Analyto:  Plaandnogea 

Test  System.  Assay,  Examination 

American  Diagnostica  Actichrome  PLG 
Instrumentation  Laboratory  IL  ACL  300  Plus 
Instrumentation  Laboratory  IL  ACL  &10 
Oriho  Koagulab  CTS 

Analyte:  Plaanunogen  Activator  Inhibitor 
(PAD 


Test  System.  Assay,  Examination 
American  Diagnostica  Spectrolyae/Pibrin 
Analyto:  Platoioi  Cooal 
Test  System,  Assay.  Examination 
Coulter  Thrombocounter-C 

Analyto:  Protaadna  Rale  Titratian  (PRT) 

Test  System.  Assay.  Examination 

International  Tedmidyne  Hemochron  400 
International  Tedmidyne  Hemochron  401 
International  Technidyne  Hemochron  800 
International  Technidyne  Hemochron  801 

Analyte:  Proteia  C 

Test  System,  Assay,  Examination 

American  Diagnostica  Rellplate  C 
Biopool  Protein  C  EIO  Kit 
Instrumentation  Laboratory  IL  ACL  300  Phit 
LAbor  CoaData  3000 
Ortho  Koagulab  CTS 

Analyte:  Protein  S 

Test  System,  Assay,  Examination 
American  Diagnostica  Rellplate  S 

Analyto:  Red  Blood  Coll  Coval  (Erytbrocylo 
Count)  (RBC) 

Test  System,  Assay,  Examination 

Coulter  A 

Coulter  B 

Coulter  Counter  Model  A 

Coulter  D 

Coulter  F 


Analytr. ! 

Test  System,  Assay.  Examination 
Sperm  Penetration  Assay 

Analyte:  Tiaaue  Plasminngan  Activator  (I- 
PA) 

Test  System,  Assay,  Examination 
American  Diagnostica  Spoctrolyse/Fibrin 

Analyte:  White  Blood  Gall  Cooal  (Loukocylo 
Count)  (WBC) 

Test  System.  Assay.  Examination 

Coulter  A 

Coulter  B 

Coulter  Counter  Model  A 

Coulter  D 

Coulter  F 

Analyto:  von  WiUabrand  Factor 

Test  System.  Assay,  Examination 

Biopool  vWF  EID  Kit 

SPEaALITY/SUBSPEaALrrY: 
Immunohematology 

Analyto:  Folal  RBCa    Mataraal  Blood  (Folal- 
Mataraal  Blood) 

Test  System,  Assay,  Examination 
Sure-Tech  Fetal  Hemoglobin  Kit 
Speciality/Subspeciality:  Parasitology 
Analytr.  Malarial  Paraailo 
Test  System,  Assay,  Examination 
All  Permanent  Stain  Preparations 
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SPBOAUTY/SUBSPBCIALrrY:  Toxkokay  / 
TDM 

AMly<KActiBlii|ln 

Tttt  Syttun,  Asaay,  BxaatittaUoa 

AidmOPTTMATB 

AaaljrtK  Aiidkada 

Tttt  Syttsot,  nmif,  touiButHiuoii 

AmesOPTIMATB 

AamtftK  Amfktibmhm 

Tast  Syt»aia,  Ataof.  Eauaiaatioa 

AiomOFTIMATB 

Fiimigu  MAT  WitnaM  Systam, 

AaalylK  Baibitwalai  ' 

Test  System,  Ataay,  Bjamunatian 

AmMCX>TIMATS 

Finnigu  MAT  WitiMM  SyrtHB, 

A..y^  ■ n — pi I 

Test  System,  Assay,  Examination 

AmesOPTIMATB 

Aaaljrtr  CawMUaiUi  (TBQ 

Test  System,  Aaaay,  Bxaminatiaa 

AmasOPIlMATK 

Finnigan  MAT  WHnaM  System 

fliiiljli  Ts  ill  ■■■■III— 

Test  System.  Assay,  EManiinatiaii 

AmesOPTIMATB 
Beckman  Auto  iCS 
BeckmaalCS 
BeckmanlCSn 

Analyte:  CUoraapfaankal        1 

Test  System,  Assay.  Examinadop 

Syva  Emit  Test  Kit 

Analyta:  CacaiM  MataboUtaa 

Test  System,  Assay.  Examinatiann 

Ames  OPTIMATB 

Analyta:  Cydospafiaa 

Test  System,  Assay,  Examinatioa 

Incstar  CYCLO-Tiac  SP 

AnalytR  Digitoxia  | 

Test  System,  Assay,  Examination 

Qinical  Assays  GammaCoat 

Aaalyta:  Digoxia 

Test  System,  Assay,  Examination 

Pointe  Scientific  IM  Chamistry  Analyzer 

Analyte:  Diaopyra^ida 

Test  System,  Assay,  fimminotton 

Ames  OPTIMATB 

Analyta:  Edianol  (AkalM>l) 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  200 
Beckman  Auto  ICS 
BeckmaniCS 
Beckman  ICS  n 
Electronucleonics  FLEXIGEM 
Sigma  Diagnoatics  Teat  Kit 

Analyta:! 


Tast  Sytfaoi.  Assay,  Examimatioa 

Amaa  OPTIMATB 

AaalylK  Gaataaddn 

Test  System,  Assay.  Examinatioa 

AmesOPTIMATB 
Beckman  Auto  KS 
BeckmaniCS 
BeckmanlCSn 

AnalytK  Kanaaydn 

Test  System,  Assay,  Examination 

AmesOPTIMATB 

AaalylR  MalkadasM 

Test  System,  Assay,  Examinatioa 

AmesOPTIMATB 

Analy«R  Matkamptetaadaaa 

Test  System,  Assay,  Examination 

Finnigan  MAT  Witness  System 

Sigma  SIA  Methamphetamine/ Amphetamine 

Analyta:  Methaqualoaa 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 

Analytr  N-Actylpririinsariia  (NATA) 

Test  System,  Assay,  Examination 

AmesOPTIMATB 

Analyte:  Natilraycin 

Test  System,  Assay,  Exmnination 
AmesOPTIMATB 

Analyta:  Opiates 

Test  System,  Assay,  Examination 

AmesOPTIMATB 

Finnigan  MAT  Witness  System 

Analyta:  Phancyclidina  (K» 

Test  System.  Assay.  Examination 

AmesOPTIMATB 

Finnigan  MAT  Witness  System 

STC  Diagnostics  PCP  EIA  Plate  Kit 

Analyte:  Phenobarfaital 

Test  System,  Assay,  Exaaunatioa 

Ames  OPTIMATB 

Beckman  Auto  ICS 

BeckmaniCS 

BeckmanlCSn 

Qinical  Assays  GammaCoat 

Analyta:  Phanytain 

Test  System,  Assay.  Examination 

Ames  OPTIMATB 
Beciunan  Auto  iCS 
BeckmaniCS 
Beckman  ICS  II 

Analyte:  Piimiditne 

Test  System.  Assay.  Examination 

AmesOPTIMATB 
Beciunan  Auto  ICS 
BeckmaniCS 
Beckman  ICS  U 

Analyte:  Procainaayda 


UMI 


Test  System,  Assay,  Examinatioa 

Amaa  OPTIMATB 

AaalytK  Prapoxypbao* 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 

Analyta:  Qninkiina 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 
Beckman  Auto  IC& 
BeckmaniCS 
BeckmanlCSn 

AnalytR  Salkylalaa 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100 

Abbott  Bichromatic  ABA  200 

Beckman  Auto  ICS 

BeckmaniCS 

BeckmanlCSn 

Sigma  Diagnostics  Test  Kit 

Analyte:  Siaomidn 

Test  System,  Assay,  Examinatk>n 

AmesOPTIMATB 

Analytr.  ThaspkylUaa 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 

Beckman  Auto  ICS 

BeckmaniCS 

Beckman  ICS  U 

Pointe  Scientific  180  Qiemistry  Analyzer 

Analyta:  Tobramyda 

Test  System,  Assay.  Examination 

Ames  OPTIMATB 

Beckman  Auto  ICS 

BeckmaniCS 

Beckman  K:sn 

Qinical  Assays  GammaCoat 

Analyte:  Tricyclic  AntidepreasanH 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 

Analyte:  Valproic  Add 

Test  System,  Assay,  Examination 

Ames  OPTIMATB 

SPEaAUTY/SUBSPECIALnT:  Virology 

AnalytK  Cytomagalovima 

Test  System,  Assay,  Examination 

Baxter  Baitels  Direct  CMV  Kit  (induding  cell 

culture) 
Incstar  CMV-vue 

Analyte:  Ilerpea  simplex 

Test  System,  Assay,  Examination 

Diagnostic  Products  Corp.  PDx  Heipes 

Typing  (inc  cell  cult) 

Analyte:  Raq>iratary  ayncytial  Tiraa 

Test  System,  Assay,  Examination 

Baxter  Bartels  RSV  (FA)  Tost  Kit  (including 

cell  culture) 

AnalytK  Easpiratary  rtnam  (lafli 
AAB,  paraiofliMBn) 
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Test  Syttam.  Asaay.  Examhmtioii 

Baxter  Barteli  Viral  Retplratory  Kit 
(including  cell  cult) 

Compiled  list  of  catagoiizalioiu  of 
laboratory  test  systems,  assays  and 
examinations  by  complexity  as  provided 
for  in  42  CFR  493.17. 

Note:  Please  note  that  in  the  following  list, 
code  numbers  are  attached  to  each  analyte 
and  test  system.  The  lour  digit  code 
preceding  each  analyte  and  the  five  digit 
code  following  each  tnet  system  are  unique 
identiriers  developed  by  QIC  to  facilitate  the 
data  management  process. 

COMPLEXmr:  Moderate 
SPEOAUTY/SUBSPBaALnT:  Bacteriology 

Analyte:  (0412)  AafeWc  tJor  Anaarobk 
Organisne— onUaiiled  i 


Test  System,  Asaay.  Bxaminatkui 

All  Direct  Wet  Mount  Preparations(04108) 
Becton  Dickinson  BACTEC  9240(07210) 
Becton  Dickinson  BACTEC  NR-660(07208) 
Becton  Dickinson  BACTEC  NR-730(07209) 
Becton  Dickinson  BACTEC  NR-860(07207) 
Organon  Teknika  BacT/Alart(46095) 
Vitek  Systems  Bac-T-Screen  2000 

(bacteriuria)(67O30) 
Vitek  Systems  Bac-T-Screen  402A 

(bacteriuria)(67O40) 
Vitek  Systems  Bac-T-Scnea  500 

(bacteriuriaK67050) 

Analyte:  f04M)  AeraMc  OrganisBe  froB 
urine  spednMna  anly 

Test  System.  Assay,  Examination 

Adams  Scientific  Selectknilt-U  (colony  count 

only](04248) 
Analytab  Uriscreen  (becteriuriaK04218) 
BioClinical  Systems  Bullseye  Urine  Plate 

(colony  count  onlyX07266) 
BioQinical  Systems  Urine  Screen  (colony 

count  only)i(072S9) 
Culture  Kits,  Lac.  Uri-Kit  (colony  count 

only)(1010D) 
Culture  Kits,  Inc.  Uri-Three  (colony  count 

only)(10161) 
Future  Medical  Tech.  faitl.  Qualture  (colony 

count  only )(1 9011) 
Medical  Technology  Corp.  Uricult  (colony 

count  only)(40053) 
Meridian  Diagnostics  FUtraCheck  UTI 

(bacteriuria)(40094) 
Miles  Diagnostic  Labs  MicroStix-3  ID 

(bacteriuria)(40115) 
Miles  Diagnostic  Labs  MicroStix-3  ID  (colony 

count  only)(40087) 
SmithKline  Isocult  Cuh.  Test-Bacteriuria 

(colony  ct  only)(58141) 
Solar  Biologicals  SOLAR-CULT  (colony 

count  only)(58228) 
Troy  Biologicals  Bacti-Bio  General 

Plate( colony  count  only)(61066) 
Troy  Biologicals  Bacti-Star  H  Urine 

Sys.tcolony  cnL  oniy)(61035) 
Troy  Biologicals  Bacti-Star  Urine  Plate 

(colony  cotmt  onlyX61023) 
Troy  Biologicals  Bacti-Urina  Plate  (colony 

count  only)(61022) 
Troy  Biologicals  UrKSieck  Plus  (colony 

count  only)(61024) 
Troy  Biologicals  Uricheck  (colony  count 

only)(fil034) 


Un-tact  Badariuiia  Di^  Test  System 

(colony  count  onlyH64017) 
Unipath  Oxoid  Dip-siide  (cofany  count 

onlyM64018) 
Ventrex  Uriscaeen  (bacteciuriaX67012) 
Wampole  Bacturcult  (colony  count 

only)(700»l) 


Analyte:  (0482) 
Otgankmi    Endocenrkal 

Test  System,  Assay,  Examination 

All  Gram  Stain  Prooeduzes — Endocervical 
only(04421) 

Analyte:  (0477)  Aanbie/A    iii   illi 
Organisms— Urethral 

Test  System,  Assay,  ExaminatJat 

All  Gram  Stain  Proceduree    Urethral 
Only(04111) 

Analyte:  (1016)  Oilanydia 

Test  System,  Assay,  Examination 

Kodak  SureCell  (direct  anti^n/ 

visual)(34020) 
Seradyn  Vivid  Chlamydia  (direct  antigen/ 

'visual)(58046) 
Unipath  Clearview  Rapid  Assay  (diract 

antigen/visual)(64001) 

Analyta:  (1022)  deetridhiB  difBcfle 
Test  System,  Assay,  Examinatitm 

Becton  Dickinson  Cultuiette  CUT  (direct 

antigen/visualMO7O08) 
Meridian  Diagnostics  Meritec-C  difficile  (dir 

Ag/visualM40066) 
Vitek  Systems  Vidas  (direct  antigenK67038) 

Analyte:  (2510)  Haemophilas  hrflmmiaa. 
typeb 

Test  System.  Assay.  Examination 

Becton  Dickinson  Drtgen  Meningitis  Combo 

Kit  (dir Ag/ visual)  (07095) 
Becton  Dickinson  Drtgen  Meningitis 

Individ.Kit  (dirAg/vis)  (07096) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Vitek  Systems  SLIDEX  Meningite-Kit  5  (dir 

antigen/visual)  (67033) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (diract 

antigen/visual)  (70007) 

Analyte:  (2512)  Helicobacter  pylori 

Test  System,  Assay,  Examination 
Delta  West  CLOtest  (13252) 

Analyte:  (4317)  N.  gonorrboeee  (from 
nrogenital  or  rectal  only) 

Test  System,  Assay,  Examination 

All  Presumpt.  ID  Using  Select.  Media. 
Oxidase,  k  Cm  Stain  (04438) 

Analyte:  (4302)  Neisseria  gonorrhoeae 

Test  System,  Assay.  Examination 

Adams  Scientific  Selecticult-GC  (non- 
confirmatory)  (04250) 

BioClinical  Systems  Conopen  Screen  (07265) 

Culture  Kits,  Inc.  Goni-Kit  (non- 
confirmatory)  (10098) 

Medical  Technol.Corp.Biocu)t  GC 
Cult.Paddles  (non-confirm.)  (40043) 


SmithKline  Isocult  CoBbiBstka  Cultose  Teat 

(S8009) 
SmithKline  Isocult  Di^aoetic  Culturing 

System  (S8200) 
Troy  Biologicals  Bacti  Gono  Screen  I  (noB- 

ooniimurtacy)  (61020) 
Troy  Biologicals  Bacti  Gono  Screen  D  (noo- 

oonfinnatory)  (61021) 


Aaalyte:  (4303) 
apedSc) 


Nsiassria  ■eningitidia  (a 


Test  System,  Assay,  Examination 

Becton  Dickinson  Drtgen  Meningitis  Ccoibo 
Kit  (dirAg/visual)  (07005) 

Aaalyte:  (4304)  rrsiassils  rTrkiglTiili. 
graopA 

Test  System,  Assay,  Examination 

Becton  Dickinson  Drtgen  Meningitis  Corabo 

Kit  (dirAg/visual)  (07005) 
Becton  Dickinson  Diigen  Meningitis 

Individ.Kit  (dirAg/vis)  (07006) 
Becton  Dickinson  N.  Muiingitidis  Test 

(direct  antigen)  (07356) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Vitek  Systems  SLIDEX  Meningite-Kit  5  (dir 

antigen/visual)  (67033) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 


Analyte:  (4306) 
group  B 


Nsiasaria  Maningitidia. 


Test  System,  Assay,  ExamimOion 

Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 


Analyte:  (4307)  I 
group  B  and  E.  coU  Kl 

Test  System,  Assay,  Examination 

Becton  Dickinson  Drtgen  Meningitis  Conbo 

Kit  (dirAg/visual)  (07005) 
Becton  Dickinson  Drtgen  Meningitis 

IndividKit  (dirAg/vis)  (07006) 
Vitek  Systems  SUDEX  Meningite-Kit  5  (dk 

antigen/visual)  (67033) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (direct 

antigen/visual)  (70097) 

Analyte:  (4308)  Netaseria  menii^itidM. 
group  C 

Test  System,  Assay,  Examination 

Becton  Dickinson  N.  Meningitidis  Test 

(direct  antigen)  (07356) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Vitek  Systems  SLIDEX  Meningite-Kit  5  (dir 

antigen/visual)  (67033) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 

Analyte:  (4300) 
group  C  and  Wl  35 

Test  System,  Assay,  Examination 

Becton  Dickinson  Drtgen  Meningitis  Combo 

Kit  (dirAg/visual)  (07095) 

Aaalyte:  (4311) 
group  W13S 
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Tstt  Syttun.  Assay,  Examination 
Becton  Dickinson  N.  M«ningitidis  Test 

(dirsct  utigra)  (07356) 
Kwobio  PhaiMMCt  CSF  (diract  sntigfln/ 

visual)  (34004) 
Wampole  Bactigra  Meningitis  Panel  (direct 

antigen/visual)  (70006) 
WeUcome  Wellcogen  Bact  Ag  Kit  (Crp 

AAY.W135)  (d  Ag/vU)  (70033) 

AaaljftK  (4312)  NataaarU  asaBingiHiis 


Tint  System,  Assay,  Examination 

Bectoo  Dickinson  Drtgen  Meningitis  Combo 

Kit  (dirAg/visual)  (07095) 
Becton  Dickinson  Ditgen  Meningitis 

Individ.  Kit  (dirAg/vis)  (07096) 
Becton  Dickinson  N.  Meningitidiis  Test 

(direct  antigen)  (07356) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 

AaalytK  (S«02)  Salmoaella 
Test  System.  Assay,  Examination 

Ampcor  Dipstick  Salmonella  (including 
broth  culture)  (04164) 

AaalytK  (5607)  SUphyloo 

Test  System,  Assay,  Examination 

CuHura  Kits.  Inc.  Staph-Kit  (10143) 
SmithKline  Isocult  Diagnostic  Culluring 
System  (56200) 

AoalytK  (5606)  Streplococcua  pneumoniaa 

Test  System,  Assay,  Examination 

Becton  Dickinson  Ditgen  Meningitis  Combo 

Kit  (dirAg/visual)  (07095) 
Becton  Dickinson  Drtgen  Meningitis 

Individ.Kit  (dirAg/vis)  (07096) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visual)  (34004) 
Vitek  Systems  SUDEX  Meningite-Kit  5  (dir 

antigen/visual]  (67033) 
Wampole  Bactigen  Meningitis  Panel  (direct 

antigen/visual)  (70008) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (direct 

antigen/visual)  (70097) 

Analyla:  (5610)  Straplococcua,  group  A 

Test  System,  Assay,  Examination 

Abbott  TestPack  Plus  Strep  A  (direct  antigen/ 

visual)  (04462) 
Abbott  TestPack  Strep  A  (direct  antigen/ 

visual)  (04078) 
Access  Medical  Systems  bnmunoCLONE 

(dirsct  Ag/visual)  (04311) 
Adams  Scientific  Selecticult-Strep 

(hemolysis  only)  (04249) 
Antibodies  Inc.  Detect-A-Strep  (direct 

antigen/visual)  (04223) 
Baxter  MicroScan  Cards  (direct  antigen/ 

visual)  (07043) 
Baxter  MicroScan  Cards  Q.S.  (direct  antigen/ 

visual)  (07206) 
B«cton  Dickinson  Cultuiette  Group  A  Strep 

(dir  Ag/viiua!)  (07069) 
Becton  Dickinson  Directigen  1-2-3  Group  A 

Strep  (dirAg/vis)  (07091) 
Becton  Dickinson  Directigen  Group  A  Strep 

(dir  Ag/visual)  (07093) 
Becton  Dickinson  QTest  Strep  (direct 

antigen/visual)  (07103) 


UMI 


Binax  Equate  Strep  A  (direct  antlgan/visual) 

(07127) 
BioClinical  Systems  Strep  Screen  Kit 

(hemolysis  only)  (07264) 
BioStar  Strep  A  OLA  (direct  antigen/visual) 

(07248) 
Gba  Coming  Biotrack  Strep  A  (diract 

antigen/visual)  (10167) 
Culture  Kits.  Inc  Strep-Kit  (hemolysis/ 

bacitracin)  (10099) 
Diagnostic  ProducU  Coqi.  PathoDx  Strep  A 

(dir  Ag/visual)  (13038) 
Disease  Detection  International 

ImmunoCLONB  (dir  Ag/visual)  (13123) 
Hybritech  Concise  Strep  A  (direct  antigen/ 

visual)  (25017) 
Hybritech  Icon  Strep  A  (direct  antigen/ 

visual)  (25020) 
Karobio  Phadirect  Strep  A  Test  (direct 

antigen/visual)  (34009) 
Kodak  SureCell  (direct  antigen/visual) 

(34020) 
Leeco  Diagnostics  Preview  Strep  A  (direct 

aniigen/visual)  (37010)       

Medical  Technology  Corp.  OPTITEC  Strep  A 

(dir  Ag/visual)  (40047) 
Medical  Technology  Corp.  Respiracult-Strep 

(hemolysis  only)  (40049) 
Medical  Technology  Corp.  Respiralex  (dir 

Ag/visual)  (40051) 
Medix  Biotech  Sure-Strep  A  (direct  antigen/ 

visual)  (40056) 
Meridian  Diagnostics  Immunocard  (direct 

antigen/visualM40063) 
New  Horizons  Smart  (direct  antigen/ 

visual)(43005) 
New  Horizons  Streptogen  (direct  antigen/ 

visual)(43006) 
Pacific  Biotech  Cards  O.S.  Strep  A  (direct 

antigen/visual)(49003) 
Pacific  Biotech  Cards  Strep  A  (direct  antigen/ 

visual)(49004) 
Quidel  Group  A  Strep  Test  (direct  antigen/ 

visual)(52010) 
SmithKline  Isocult  Diag.  Culturing  System 

(hemolysis  only)(58094) 
Troy  Biologicals  Bacti  Strep  Screen 

(hemolysis/bacitracin)(61025) 
Unipath  Clearview  Strep  A  (direct  antigen/ 

visual)(64002) 
V-Tech  Target  Strep  A  (direct  antigen/ 

visual)(67006) 
V-Tech  V-Trend  Strep  A  (direct  antigen/ 

visual)(67010) 
Ventrex  Ventrescreen  (direct  antigen/ 

visual)(67014) 
Wampole  Bactigen  Group  A  Strep  (direct 

antigen/visual)(70003) 
Wellcome  Reveal  Colour  Strep  A  (direct 

antigen/visual  )(70024) 

Aaalyte:  (5626)  Streptococcus,  group  A 
Ifroa  throat  only) 

Test  System,  Assay,  Examination 

All  Presumpt.  ID  w/Selective  Media, 
Hemolysis  k  Baritracin(04439) 

AmmiytK  (5611)  Stroplococcus,  group  B 

Test  System,  Assay,  Examination 

Becton  Dickinson  Directigen  Group  B  Strep 

(dir  Ag/visual)(07094) 
Becton  Dickinson  Drtgen  Meningitis  Combo 

Kit  (dirAg/visual)(07095) 
Becton  Dickinson  Drtgen  Meningitis 

Individ.Kit  (dirAg/vu)(07096) 


Binax  Equate  Strep  B  (direct  antigen/ 

visual)(07129) 
Hybritech  Icon  Strep  B  (direct  antigen/ 

visual)(25021) 
Karobio  Phadebact  CSF  (direct  antigen/ 

visualM34004) 
Pacific  Biotech  Cards  O.S.  Strep  B  (direct 

antigen/visual)(49081) 
Quidel  Group  B  Strep  Test  (direct  antigen/ 

visual)(52011) 
Wampole  Bactigen  &tiup  B  Strep  (direct 

antigen/visual)(70Q04) 
Wampole  Bactigen  Group  B  StrepCS  (direct 

antigen/visual)(70006) 
Wampole  Bactigen  Group  B  StrepCS 

(including  broth  culture)(  70005) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (direct 

antigen/visual)(70097) 


Analyta:  (6127) 


palliduB 


Test  System,  Assay,  Examination 
All  Darkfield  Examinations(0426S) 

SPEaAUTY/SUBSPBOALITY.  General 

Chemistry 

Analyta:  (OlOS)  S^hiclwiddaao 
Test  System.  Assay,  Examination 

Abbott  Spectnim(04067) 
Abbott  VP(04082) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Ciba  Coming  550  Express(  10038) 
Coulter  Dacos(10106) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Geminl(16005) 
Electronucleonics  Gemstar(  16006) 
Electronucleonics  Gemstar  11(16007) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Reply(46089) 
Olympus  Reply/ AU560(461 29) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (Old)  S-Hydrexyindolacetic  Add. 
Urina  (S-HIAA) 

Test  System.  Assay.  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

Analyta:  (0460)  Acateacalal* 

Test  System,  Assay,  Examination 

Roche  Cobas  FARA  11(55041) 

Analyta:  (0476)  Acatykholina^holi— 

Test  System,  Assay,  Examination 
Olympus  Reply/ AU560(461 29) 

Analyta:  (0407)  Add  PhosphatMa 
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3MM 


Tesi  System,  Assay,  Examination 

Abbott  Spectnim(04067) 

Abbott  VP(04082) 

American  Monitor  Diagnoctics  Exc8l(04139) 

American  Monitor  Di^nostics  ISP 

1000(04140) 
American  Monitor  Diognoatics  ISP 

2000(04141) 
Baxter  Paramax(07048) 
Baxter  Parunax  720  ZX(07049) 
Beciunan  Synchron  OC  4(07071) 
Beckman  Synchron  CX  5(07072) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07ig2) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringor  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Ciba  Coming  550  ExprBss(10038) 
Coulter  Dacr«(101 06) 
Coulter  Dacos  XL(10107) 
Coulter  Oplichem  100(10115) 
DataChem  DC-100(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(130S3) 
Du  Pont  ACA  V(13084) 
Du  Pont  Dimen8ion(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-PrafileT(16004) 
Electronucleonics  Gemini(1600S) 
Electronucleonics  Gemsta/(16006) 
Electronucleonics  Gemstar  0(16007) 
Instrumentation  L^ioratoiy  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
InstnmientatioiT  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46066) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46066) 
Olympus  Demand(46002) 
Olympus  Reply(46066) 
Olympus  Reply/ AUS60(461 29) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(S5040) 
Roche  Cobas  F ARA  11(55041 ) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobes  Mira  S(55045) 
Technicon  AXON(61001) 
Technicon  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 


Analyte:  (0404) 
(ALT)  (SGPD 


Alaaina  Aasiaotranafisraaa 


Test  System,  Assay,  Examinatkm 

Abbott  Spectrum(04067) 

Abbott  Spectrvmi  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  D  GCX(04070) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitor  Diagnostics  B]cc8l(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspoctive(04142) 
Ames  ClinisUt(04150) 
Ames  Seralyzai(04154) 
Ames  Seralyzer  111(04155) 
Baxter  Paramax(07046) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8e(07l70) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  S>'nchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio<]hem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotron  I 
System(07197) 

Boehringer  Mannheim  Reflotion  Plus(07168) 

Ciba  Coming  550  Express(  10038) 

Ciba  Coming  570  AIUance(10039) 

Ciba  Coming  580  Alliance(10040) 

Coulter  Dacos(10106) 

Coulter  Dacos  XL(10107) 

Coulter  Optichem  100(10115) 

Coulter  Optichem  120(10079) 

Coulter  Optichem  180(10080) 

DataChem  DC-100(13213) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  n(13172) 

Du  Pont  ACA  111(13173) 

Du  Pont  ACA  I V(  13083) 

Du  Pont  ACA  V(l  3084) 

Du  Pont  AnalysU  13085) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Electronucleonics  Gem-Profilei(16004) 

Electronucleonics  Gemini(1600S) 

Electronucleonics  Gemstarf  16006) 

Electronucleonics  Gemstar  11(16007) 

Instrumentation  Laboratory  IL  Genesis 
21(28160) 

Instrumentation  Laboratory  IL  Monarch 
1000(28082) 

Instrumentation  Laboratory  IL  Monarch 
2000(28231) 

Instrumentation  Laboratory  IL  Monarch 
Plus(28083) 


Kodak  Ektachem  250(34037) 

Kodak  Ektachem  500(34013) 

Kodak  Ektachem  700(34014) 

Kodak  Ektacham  700  P(34024) 

Kodak  Ektachem  700  XR(34015) 

Kodak  Ektachem  DT  SC  ModuM34017l 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46064) 

Olympus  AU  5031(46065) 

Olympus  AU  5061(46086) 

Olympus  AU  5121(46087) 

Olympus  AU  5131(46068) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46109) 

Olympus  AU  800(46110) 

Olympus  Dem8nd(46002) 

Olympus  Reply(46069) 

Olympus  Reply/AU560(46129)  " 

Roche  Cobas  Bio( 55100) 

Roche  Cobas  FARA(S5040) 

Roche  Cobas  FARA  11(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  S(5504S) 

Roche  Cobas  Ready(55046) 

Sclavo  Uni-Fast  System  Analyz8i(58193) 

Sclavo  Uni-Fast2  System  AnalyxBr(58194) 

Technicon  AXON(61001) 

Technicon  Assist(61002) 

Technicon  Chero  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(70002) 

Analyta:  (8414)  AfttHan 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectmm  Sariea  11(04069) 

Abbott  Spectrum  Series  II  GCX(04070) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitor  Diagnostics  Excei(04139) 

American  Monitor  Diagnoatics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Ames  Clinistat(04150) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  21X(07049) 
Beckman  ArTay(07l87) 
Beckman  Array  360(07052) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xa(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Becknun  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 


39900 
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Bahrii^  TuitittiiiM((07274) 

BtoOMn  Ubontary  SyataBS  ATAC  2000/ 

2100(071M) 
BioCbm  Ubontafy  Syttnu  ATAC 

6000(07180) 
BioAutoMed  ASCA(07192)  I 

Bo«hriiHBr  Mumbeim  Hitachi  704(07161) 
Boehrii^iir  Mumbaim  Hitachi  705(07162) 
Boahrix^ar  Mannheim  Hitachi  717(07163) 
W">KHiifl.r  Mannhaixn  Hitadil  736(07164) 
Boahrii^ff  Mannhalm  Hitachi  737(0716S) 
Boahrin«ar  Mannhaim  Hitachi  747(07166) 
BoahfingBr  )^4annhaim  Hitachi  911(07377) 
aba  Coning  550  Eiiuiaw(10036) 
aba  Coning  570  AlUaBGa(1Q039) 
ate  Coning  580  Allianca(10040) 
CoultarDacaa(10106) 
Coultor  Dacoa  XL(10107) 
CoultarOpticbain  100(10115) 
Coulter  Opticham  120(10079) 
Coulter  Opticham  180(10060) 
DataCham  DC-100(13213) 
Du  Pont  ACA(13062) 
£>u  Pont  ACA  0(13172) 
Du  Pont  ACA  m(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13064) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Poot  Dimension  BS(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Di^MStic  Systems  EPOS(16015) 
Electnnudeonics  Gem-Profilei(16004) 
Btectronudeonics  Gamini(16005) 
Blectnmucleonics  G6mstaitl6006) 
Electronucleonics  Gemstar  0(16007) 
instnnnantation  Labocatiay  U.  Genesis 

21(26160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instiumantation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013)        : 
Kodak  Ektachem  700(34014)         [ 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  SC  Module(34017) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231  (46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Raply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(5S045) 
Roche  Cobas  Ready(55046) 
Sanofl/Kalleatad  C^  300(56169) 
Sdavo  Uni-Past  System  Analyiiei<58193) 
Sdavo  Uni-Fast2  System  Analyan(58194) 


Technioon  AXON(61001) 
Tedmioon  Asaist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technioon  DAX  48(61006) 
Tedmioon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  DPA-1(61041) 
Technioon  RA  100(61037) 
Technicon  RA  1000(61010) 
Tedmioon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  30R(70002) 

AMljrta:  (041S)  Aldolaaa 

Test  System,  AMtay,  Examination 

Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Roche  Cobas  PARA  0(55041) 

Analyta:  (0416)  Alkaline  Phoaphataaa  (ALP) 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  0  OCX(04070) 

Abbott  VP(04082) 

Abbott  VUion(04083) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Baxter  Parainax(07O48) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8fl(07l70) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071 ) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio-Cbem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  HiUchi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
aba  Coming  550  Expre8s(10038) 
aba  Corning  570  Alliance(10039) 
aba  Coming  580  Alliance(10040) 
Coulter  Dacos(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Opticham  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
DataChem  DC-100(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(13084) 


Du  Pont  Analyst(130eS) 

Du  Putt  Dimensioii(1306e) 

Du  Ptaot  Dimension  AR(13067) 

Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  BPOS(16015) 

BlectronudeoniGS  Gem-PnfUer(16004) 

Electronucleonics  Geinini(1600S) 

Electronucleonics  Gamstar(1600e) 

Electronudeonics  Gemstar  0(16007) 

Instrumentation  Labontiny  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instiumentatioo  Laboratory  IL  Monarch 

Plus(280e3) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  SC  Module(34017) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(461 10) 
Olympus  Demancl(46002) 
Olympus  Reply(46069) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Ck)bas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Roche  Cobas  Raady(5S046) 
S  Uni-Past  System  Analyzer(58103) 
S  Uni-Fast2  System  Analyzer(56194) 
Technicon  AXON(61001) 
Technicon  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  30R(70002) 

Aaalyte:  (0464)  Alpha-2-HS-Giycoproteia 

Test  System,  Assay,  Examination 
Roche  Cobas  PARA  0(55041) 

Aaalyte:  (0424)  Alpha-Fetopro(ei»-Tumar 
Marker 

Test  System,  Assay,  Examination 

TOSOH  AlA-1 200(61040) 
TOSOH  A1A-600(61039) 

Anaiytr.  (0419)  AIpha-Hydroxyfaulyrate 
Dehydrogenaaa  dffiDH) 

Test  System,  Assay,  Examination 
Abbott  Spectrum(04067) 
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Abbott  Spectnim  Series  11(04069) 
Abbott  Spectrum  Series  D  CCX(04070) 
Abbott  VP(04082) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Maimbelm  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Cibe  Coming  550  Expre8s(10038) 
Coulter  DacoedOlOe) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  ni(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(l  3084) 
Eiectronucleonics  Gem-Profiler(16004) 
Electronucleonics  Gemini(16005) 
Eiectronucleonics  Genutai(16006) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Reply(46089) 
Olympus  RepIy/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  FARA  0(55041) 
RocheCobas  Mira(55044) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (0427)Ammoiiia,  riaswariwi  inn 

Test  System,  Assay,  Examination: 
Abbott  Spectrum(04067) 
Abbott  Spectrum  BPX(04068) 
Abbott  Spectrum  Series  0(04069) 
Abbott  Spectrum  Series  n  CCX(04070) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Bio<]hem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Cbem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  747(07166) 
Qba  Coming  570  Alliance(10039) 
Coulter  Dkos(10106) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Oimensi(Hi(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimensicm  ES(13215) 
EM  Diagnostic  Systnns  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  G6mini(16005) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 


Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  0.  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
RocheCobas  Bio(55100) 
RocheCobas  PARA(55040) 
RocheCobas  FARA  0(55041) 
RocheCobas  Mir«(55044) 
Roche  Cobas  Mira  S(55045) 
Technicon  AXON(61001) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Tedmicon  RA  XT(61013) 

Analyte:  (0429)Aaylase 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04O67) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  0  CCX(04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitor  Diagnostics  Bxcel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitw  Diagnostics 

Perspective(04142) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astn  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioOtem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitechi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotron  I 

System(07197) 
Boehringer  Mannheim  Reflotron  Plus(07168) 
Ciba  Coming  550  Express(10038) 
Coming  570  A0iance(10039) 
Ciba  Coming  580  AIlianM(10040) 
Coulter  Dacoe(10106) 
Coulter  Dacos  XL(10t07) 
Coulter  Opticbem  100(10115) 
Coulter  C^chem  120(10079) 
Coulter  Optichem  180(10080) 


DataOiem  DC-100(13213) 

Du  Pont  ACA(13082) 

Du  Pcmt  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(130e4) 

Du  Pont  Analyst(130e5) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  DiagnosHc  Systems  BPOS(16015) 

Electronucleonics  Gem-Profiler(16004) 

Electronucleonics  Gemini(16005) 

Electronucleonics  Genistar(16006) 

Electronucleonics  Gemstar  0(16007) 

Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboiatory  0.  Monarch 

2000(28231) 
Instrumentation  Laboratory  0.  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XX(3401S) 
Kodak  Ektachem  DT  60(34016) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
Roche  Cobas  Bio(5S100) 
Roche  Cobas  FARA(S5040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plua(S5096) 
Roche  Cobas  Mira  S(5S045) 
Roche  Cobas  Ready(SS046) 
Technicon  AXON(61001) 
Technicon  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  3OR(700O2) 

Aiulyt»;(0«S1)^  WgiiHsiMiii  Comrwti^ 
Eiiz)rm*  (ACE) 

Test  System,  Assay,  Examination 
Abbott  Spectrum(04067) 
Abbott  Spectrum  BPX(04068) 
Abbott  VP(04082) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
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BoehringK  MumlMia  IfilMhi  704(0716t) 
Bodvii««  Mannheim  HilKhl  706(07162) 
Boahrlngv  Mumhaim  HilKfal  717(07103) 
BtMhrii^ar  MumbaiiB  HttM^  738(07104) 
CUm  Ccraing  550  BxpnndOOSO) 
EM  Di^pcwtic  SyMow  BPOS(10015) 
Btadnnudeooka  CwimwdOOOe) 
Blactroaudaonka  GoMlar  D(1fl007) 
InstnimantatiaB  Labontajr  IL  Moaarcfa 

1000(20062) 
Inatnaaaatation  Ldbantaiy  IL  Manach 

2000(26231) 
Olympua  itoply(46069) 
RodM  Gotat  BkKSSlOO) 
Rodw  CotMi  PARA(SS04<9 
Roche  Cobw  PARA  0(55041) 
TechnkoB  RA  1000(61010) 
Technlooa  RA  2000(61011) 
Technicoo  RA  500(61012) 
Techniooo  RA  XT(61013) 

AmIjtIr  (0462)Apolipopra«da  Al 

Te$t  Syttem,  Assay,  Examinatioa 

Abbott  Spectnini(04067) 

Abbott  Spectrum  BPX(04068) 

Abbott  VP(040e2) 

Baxter  Panmax(07046) 

Baxter  Paramax  720(07166) 

Baxter  Paiamax  720  ZX(07O49) 

Beckman  Array(07167) 

Beckman.  Airay  360(07052) 

Beckman  Syndttoo  CX  4(07071) 

Beckman  Synchnm  CX  5(07072) 

Beckman  Synchnm  OC  7(07073) 

Behring  Nephelomelaf<07273) 

Behiing  Nephelomeler  100(07272) 

Behiing  TuH>itimei(07274) 

Bio-Qiem  Laboratory  Syatana  AT  AC  2000/ 

2100(07188) 
BioOiem  Laboratory  Syatema  ATAC 

6000(07189)  j 

BioAutoMed  ASCA(07192)     ' 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitadii  705(07162) 
Boehrii^  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
aba  Caning  550  Expf«H(t0036) 
Coulter  Dacoa(10106) 
Coulter  Opticham  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  C^tichem  180(10060) 
EM  Diagnostic  Syatema  EPOS(16015) 
BlectroDucIeonics  Gem-PRifil«(16004) 
Blectronucleonics  Geaetav(16006) 
Blectronucleonica  Gematar  1X16007) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
bolab  API  ApoUpoprotein  Analyaai<26102) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46086) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(S5040) 
Roche  Cobaa  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mlra  Plus(55096) 


Roche  Cobas  Mira  S(5S045) 
Sanofl/Kalleatad  QM  300(56160) 
Technkm  AssM(61002) 
Technioon  DPA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Aaalyte:  (0457)  ApsilyBptalBiB  ■ 

Test  System,  Assay,  Examiaatioa 

Abbott  Spectnmi(04067) 

Abbott  Spectrum  BPX(04066) 

Abbott  VP(04082) 

Baxter  Paramax(07O46) 

Baxter  Paiamax  720(07166) 

Baxter  Paramax  720  ZX(07040) 

Beckman  AiTay(07187) 

Beckman  Auay  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchnm  CX  7(07073) 

Behring  Nephelometer(07273) 

Behring  Nephelometer  100(07272) 

Behring  Turbitimai(07274) 

Bio-Cbem  Labcratmy  Systems  ATAC  2000/ 

2100(07188) 
BioChem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
aba  Coming  550  Express(10038) 
Coulter  D8cos(10106) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10060) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Pn>{Uei<16004) 
Blectronucleonics  Gemstai(16006) 
Electronucleonics  Gemstar  0(16007) 
InstrumentatioQ  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
laolab  API  Apolipoprotein  Analyaar(26192) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  800(46110) 
Olympus  Reply(46069) 
Olympus  RepIy/AU560(46129) 
Roche  Cobas  Bio(S5100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  Phis(5S096) 
Roche  Cobas  Min  S(5S045) 
Sanofi/Kallestad  QM  300(58169) 
Technioon  Assist(61002) 
Technicon  DPA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (0405) 
(AST)  (SCOT) 


Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectram  BPX(04068) 

Abbott  Spectrum  Seriea  0(04060) 

Abbott  Spectrum  Seriea  0  OCX(O4070) 

Abbott  VP(04062) 

Abbott  VUion(04083) 

American  Monitor  DtagDoatlcs  Bm»1(04139) 

American  Monitor  Dii^uMtics  ISP 

1000(04140) 
Aourioan  Monitor  DiegDoatlcs  ISP 

2000(04141) 
American  Monitor  Dtognnstki 

Per8pective(04142) 
Ames  aini8tat(04150) 
Ames  SeraiyzeT(04154) 
Ames  Seralyzer  01(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8e(07170) 
Beckman  Astn  Ideal(070SS) 
Beckman  Synchnm  AS-X(07069) 
Beckman  Synchnm  AS-Xa(07l72) 
Beckman  Synchnm  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CZ(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio-C3iem  Laboratoiy  Systems  ATAC  2000' 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Maimheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotion  I 

System(07197) 
Boehringer  Mannheim  Reflotron  P)us(07166) 
aba  Coming  550  Exnress(10038) 
aba  Coming  570  Alliance(1003g) 
aba  Coming  580  Allianca(10040) 
Coulter  DacM(10106) 
a)ulter  Dacos  XU10107) 
Coulter  Optichem  100(10115) 
Couher  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
DataChem  DOl00(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(130e4) 
Du  Pont  Analyst(13065) 
Du  Pont  Diroension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Pn>filei(16004) 
Electronucleonics  Gemini(16005) 
Blectronucleonics  Geinetai(16006) 
Electronucleonics  Gemstar  0(16007) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Labontofy  IL  Monarch 

1000(28082) 
Instmmentation  Laboraloiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratoiy  IL  Monarch 

Plus(28083) 


UMI 


Kodak  Ektachem  250(3«>37) 

Kodak  Ektachem  500(34013) 

Kodak  Ektachem  700(34014) 

Kodak  Ektachem  700  P(34024) 

Kodak  Ektachem  700  XR(34015) 

Kodak  Ektachem  DT  SC  Module(34017) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46084) 

Olympus  AU  5031(46085) 

Olympus  AU  5061(46086) 

Olympus  AU  5121(46087) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46109) 

Olympus  AU  800(461 10) 

Olympus  Demand(46002) 

Olympus  Reply(46089) 

Olympus  Reply/AU560(46129) 

Cloche  Cobas  Bio(55100) 

Roche  CotMS  PARA(55040) 

Roche  Cobas  PARA  11(55041) 

Roche  Cobas  Mira(5S044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  S(55045) 

Roche  Cobas  Ready(55046) 

Sclavo  Uni-Fast  System  ADalyzer(58193) 

Sclavo  Uni-Fast2  System  Analyzei<58194) 

Technicon  AXON(61001) 

Technicon  A8sist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(70002) 

Analyte:  (0722)  Bela-Hydroxybutyrato 

Test  System,  Assay.  Examination 

Abbott  Spectrum(04067) 
Abbott  viF>(04082) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  747(07166) 
Ciba  COTning  550  Expre8s(10038) 
Instrumentation  Laboratory  IL  Genesis 

21(28160} 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(5SO40) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Min(55044) 
Roche  Cobas  Min  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

AnalytK  (0704)  BUinibin.  Dirwt 
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Test  System,  Assay.  Examination 
Abbott  Spect7um(04067) 
Abbott  Spectrum  BPX(04068) 
Abbott  Spectrum  Series  11(04069) 
Abbott  Spectrum  Seriaa  D  GCX(04070) 
Abbott  VP(04082) 

American  Monitor  Diagnostics  Excel(04139) 
American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

PerspecHve(04142) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(070S5) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xa(07t72) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CZ(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioOiem  Laboratory  Systems  AT  AC  2000/ 

2100(07188) 
BioOiem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Ciba  Coming  550  Express(10038) 
Ciba  Coming  570  AIIiance(10039) 
Ciba  Coming  580  Alliance(10040) 
Coulter  Dacos(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  C^chem  120(10079) 
Coulter  C^tichem  180(10080) 
Du  Pont  ACA(1 3082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(1 3087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Cem-ProfileT(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gemstar(16006) 
Electronucleonics  Gemstar  11(16007) 
Instmmentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 


Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46068) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46069) 
Olympus  Reply/ AU560(461 29) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(5SOB6) 
Roche  Cobas  Min  S(5504S) 
Technicon  AXON(61001) 
Technicon  A88irt(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  30R(70002) 

AnaJyte:  (0705)  BiUniliiB,  NeoMlal 

Test  System.  Assay,  Examination 
Abbott  Spectr\mi(04067) 
Abbott  Spectrum  BPX(04068) 
Abbott  Spectrum  Series  11(04069) 
Abbott  Spectrum  Series  n  GCX(04070) 
Abbott  VP(04082) 
Abbott  Vision(04083) 
Advanced  Instruments  Bilirubin  STAT 

AnaIyzer(0409S) 
Baxter  Paramax(07048) 
Baxter  Paramax  720(07186) 
Baxter  Paramax  720  ZX(07049) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Cambridge  Instruments  Unistat 

Bilirubinometet(10183) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(  13063) 
DuPont  ACA  V(l  3084) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Roche  Cobas  FARA  11(55041) 
Wako  Bilinibin  TettaT(70120) 

Aaalyte:  (0706)  BUimbtn.  ToUl 

Test  System.  Assay.  Examination 

Abbott  Spectrum(04067) 
Abbott  Spectrum  BPX(04068) 
Abbon  Spectrum  Series  11(04069) 


3M04 
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Abbott  S^Ktium  Siri«  I  GCX(0«>70) 

Abbott  V?(04082) 

Abbott  Vtotoa(040tS) 

AaMfkn  Mooliar  OUsaiatlci  BmUMUt) 


I  Monitor  I 

1000(04140) 
AnwricM  Moohoc  fUtgwHri  ISf 

2000(04141) 
AnMficHi  Monitor  1 

PH«MCtlTa(04142) 
AmM  CUni«tat(04150) 
Anw  S««lj>Mi(041S4) 
Amw  S««lyiar  in(041SS) 
rPann«(070a) 

inDuyaozxf07o««) 

I  AM«  8(07064) 

lAlMOliOnTO) 

iAMaldMlf07065) 

iSyncfaraaAS-XfOTlM) 

I  Syncbrao  AS-Xa(07172) 

I  Syncbroa  AS-Xi(07173) 
Bwknui  Syncbroa  CX  4(07071) 

1  Syncbfon  CX  4  (2(07174) 

I  Syncbron  OC  5(07072) 
an  Syncbran  CX  7(07073) 
BMlon  DkUnMin  QBC  PhH(0717») 
Bactan  DIckinMn  QPA  AMiy«ifD71«l) 
UoOmb  Ubontofy  SyMHW  ATAC  2000/ 

2100(071M) 
BtoOm  Laboralonr  Syrtnw  ATAC 

•000(07100) 
BioAutoMod  AaCA(B71»2) 
Boabfinpr  Mn^oim  Biodynunici 

Uiiiiiiif  uoncnuj 

Boabiiafar  Manabaioi  Biodynamic* 

Unimatar  300(07252) 
Boantiiiyr  ManniMWi  Moaynamici 
'330K|>7n3) 

I  HHat^  704(07101) 
imiKbi7Q5(071<2) 
»~»"«Ty  Mumbatm  Hitat^  717(07153) 
Boabrii^ar  Mannbaim  raiKhi  7a8(07154) 
Boabri^w  Mambate  llllTbl  737(07156) 
Boabringar  Mannbaim  Hilacki  747(07106) 
Boabrii^ar  Maanbaim  HHacbi  511(07377) 
Boabrlngar  Mannbaini  RaflotroB  I 

Syatam(071«7) 
nniiliilnpr  Mannbatui  RaOotnm  PM(^65) 
Qba  Gomiag  550  Bn«aaa(10038> 
aba  Gomi^  570  AlUaan(10035) 
QbaOml^  580  AlUanca(l0040| 
Coutar  DaoadOieo) 
Coidtar  DMoa  XL(10107) 
Couhar  OpHchaw  100(10115) 
Couhar  Opticbani  120(10074 
Couhar  Opticbam  180(100601 
DataCbaa  DC-100(13213} 
Du  Pont  ACA(13062) 
Du  Pimt  ACA  0(13172) 
Du  Pont  ACA  10(13173) 
Du  Post  ACA  IV(130e3) 
Du  Pont  ACA  V(13064) 
Du  Pont  Aiialyst(13065) 
Du  Pont  Din)enaian(130e6) 
Du  Pont  Dimansion  Ami3067) 
Du  Pont  Dinwntion  BS(13215) 
EM  Diagnoatic  Syataaw  EASY  PLUS(16016) 
EM  Di^Doatic  Syalaaaa  EASY  ST(16017) 
EM  Oi^Doatic  Syatana  BPOS(160I5) 
ElactRnudaonicaGaai»-Prafilai(M004) 
Electronudaonica  Gemini(ie005) 
BJectronucleonfci  Ganiatai(16006) 
Bhctronuclaonka  Cwnitai  11(16007) 
bunumantstion  Ldxxatoiy  U.  Ganetia 

21(28160) 
fatatrumantatian  Laboratory  n.  Monarcb 

1000(28062) 


butruntaulattun  Uborakiry  IL  Monarcb 

2000(25231) 
Inatnimsntatian  Labuialuiy  IL  Mnnarr  h 

Plua(28063) 
Kodak  Ektm^on  250(34037) 
Kodak  Bktacbam  400(34012) 
Kodak  BktnckMi  500(34013) 
Kodak  BH«'-i>—  700(34014) 
Kodak  Ektacbam  700  P(34024) 
Kodak  ntathii  TOO  XK(34015) 
Kodak  Ektadtam  DT  60(34016) 
Olympus  AU  3000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46066) 
Olympus  AU  5211(46106) 
Olymfws  AU  5221(46107) 
Olympus  AU  5223(46106) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Daniand(46002) 
Olympus  Raply(4606B) 
Oiymims  RBply/AU560(46129) 
RodbaCobasBia(S5100) 
Rocba  Cobas  PARA(55040) 
RodM  Gohoa  PARA  IK58041) 
Rocba  Cobas  Mira(55044) 
Rocba  Cobw  Miia  Plua(55086) 
Rocba  Cobaa  Mtaa  S(SS045) 
Rocte  CobM  Raady(55046) 
Sdavo  Unl^asl  Syalan  AnalyM(561t3) 
Sdaao  Uni#aat2  Syalan  Analyaaf(56194) 
Tadmloan  AXQN|61001) 
Tachakaa  AaalaK6M02) 
Tadrnkan  Cham  1(61003) 
Tadwioon  DAX  14(61004) 
Tacbnicon  DAX  46(61006) 
Tacbnicon  DAX  72(61006) 
Tacbnicon  DAX  06(61007) 
Tacbnicon  RA  100(61037) 
Tacbnicon  RA  1000(61010) 
Tacbnicon  RA  2000(61011) 
Tacbnicon  RA  500(61012) 
Tacbnicon  RA  XT(61013) 
Wako  Diagnostics  2OR(7O0O1) 
Wako  Diagnostics  30R(70002) 


AnalylK  (0706)  Blood 


witkpB 


Tast  Sjvteoi,  Assay,  Bxaminalioii 

AVL  040(04010) 

AVL  045(04011) 

AVL  047(04304) 

AVL  090(04019) 

AVL  995(04020) 

AVL  995  Hb(04021) 

Qba  Coming  170(10033) 

Gba  Coming  178(10034) 

Qba  Coming  238  pH/BIood  Gas 

Analyzeill0164) 
Qba  Coming  278(10035) 
Qba  Coming  280(10036) 
Qba  Coming  288(10037) 
Instramentation  Labcwatory  BG3(28154) 
Instrumentation  Laboratory 

BGElectrolytes(28063) 
Inatnunentation  Laboratory  IL  1301(28064) 
Instnimentation  Laboratory  IL  1302(28065) 
InstrumenUtion  Labonloiy  IL  1303(28066) 
bistnunentatioD  Laboratory  IL  1304(28067) 
Instmmentation  Laboratary  IL  1306(28068) 
Instrumentation  Laboraloiy  IL  1310(28193) 
Instrumentation  Laboratory  IL  1312(28069) 
InstrumenUtion  Laboralory  U.  813(28072) 
Mallinckrodt  GEM-STAT(40125) 


MaUinckrodt  Gem  6  Plus(40002) 

MaUinckrodt  Gem  PMniar(40003) 

Nova  Stat  Profile  1(43020) 

Nova  Stat  Profile  2(43030) 

Nova  Stat  Ptoflla  3(43031) 

Nova  Stat  Profile  4(43032) 

Nova  Stat  Profile  5(43033) 

PPG  btdustries  StatPal  Blood  Gaa  Analysia 

Syttam(49015) 
Radiomatar  ABL  1(55040) 
Radiometer  ABL  2(55001) 
Radiometer  ABL  2  RA(55050) 
Radiometer  ABL  3(55002) 
Radiometer  ABL  3  M(55051) 
RMliometar  ABL  30(55003) 
Radiomatar  ABL  300(55004) 
Radiomatar  ABL  330(55005) 
Radiometer  ABL  4(55006) 
Radiometer  ABL  50(55104)  - 

Radiometer  ABL  500(55052) 
Radiometer  ABL  506(55053) 
Radiometer  ABL  510(55054) 
Radiometer  ABL  530(55055) 

Aaalyla:  (0731)  Blaad  pH  (M  hUad  gaaaa) 

Tesf  SyalBB*.  Asaoy ,  firaaiinattoi 

Coaometrics  220  pH  Syatam(1017S) 

Analyla;  (1001)  C  tamliia  Pi  slila  (CB^ 

Tnt  Syttaa,  Astay,  RxaniitaUoa 

Rocba  Cobaa  Bio(5510f8 

AMiylK  (1604)  rill  I—.  iaalMd 

Tesf  System,  As$ay.  bonunatioa 

AMDBV  Lytening  6  bulant  ISB(04347) 
AMDBV  Lytening  8R  instant  ISE(04349) 
AVL  9140(04305) 
AVL  984-S(04014) 
AVL  067-5(04018) 
Baxter  Lytaiing  Systems  32(07306) 
Beckman  LABLYTB  620(07067) 
Qba  Coming  288(10037) 
Qba  Coming  634(10042) 
Coulter  FLEXLYTE  3(10071) 
Coulter  FLEXLYTB  6(10072) 
Instrumentation  Labonlary 

BGElectrolytea(2a063) 
Mallinckrodt  (XM-STAT(40125) 
Mallinckrodt  Gem  6  Phi8(40002) 
MaUindcrodt  Gem  Piemief(40003) 
Nova  2(43016) 
Nova  6(43020) 
Nova  7(43021) 
Nova  8(43022) 
Nova  Nucleua(43028) 
Nova  Stat  Profile  1(43029) 
Nova  Stat  Profile  4(43032) 
Nova  Stat  Profile  5(43033) 
Nova  Stat  Profile  6(43034) 
Nova  Stat  Profile  8(43036) 
Pointe  Scientific  lonetics  Model  330(49062) 
Radiometer  ABL  505(55053) 
Radiometer  ICA1  loniaad  Cakium 

Analyzai(55083) 
Radiometer  ICA2  lonixad  Calriiim 

AnaIyzeK55082) 

Analyte:  (1005)  Cakhaa.  Total 

Test  System.  Assay.  Examinatioa 

Abbott  Spectrum(04067) 
Abbott  Spectrum  BPX(04068) 
Abbott  Spectrum  Seriea  0(04069) 
Abbott  Spectrum  Sanaa  fl  GCX(04070) 
Abbott  VP(04082) 


Abbott  Visioi 
American  Mo 
American  Mo 
1000(0414<: 
American  Mo 
2000(04141 
American  Mc 
Perspective 
Baxter  Param 
Baxter  Param 
Beckman  Ast 
Beckman  Ast 
Beckman  Ast 
BeclunanE2> 
Beclunan  Syi 
Beckman  Syi 
Beckman  Syi 
Beckman  Syr 
Beckman  Syi 
Beckman  Syi 
Beckman^ 
Beckman  Syi 
Bio-ChemLa 

2100(071» 
Bio<Ihem  La 

6000(0718! 
BioAutoMad 
Boehringer  K 
BoehringerK 
Boehringer  K 
Boehringer  K 
Boehringer  K 
Boehringer  K 
Boehringer  K 
Qba  Corain{ 
Qba  Corainf 
QbaCorain{ 
Coulter  Dace 
Coulter  Daa 
Coulter  Opti 
Coulter  C^ti 
Coulter  Opti 
Du  Pont  ACi 
Du  Pont  ACi 
Du  Pont  ACi 
Da  Pont  ACi 
Du  Pont  AG 
Du  Pont  Am 
Du  Pont  Din 
Du  Pont  Din 
Du  Pont  Din 
EMDiagnosi 
EM  DiagnosI 
EM  Diagnosi 
Electronuclc 
Electronuclc 
Electronuclc 
Electronuclc 
Instrumenta 

21(28160) 
Instrumenta 

1000(280C 
Instrumenta 

2000(2822 
Instrumenta 

Plus(2808 
Instrumenta 
Kodak  Ektac 
Kodak  Ekta< 
Kodak  Ekta< 
Kodak  Ektai 
Kodak  Bkta< 
Kodak  Ekta( 
Kodak  Ektai 
Nova  10(434 
Nova  7(430: 
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Abbott  Vi8ion(040B3) 

Amsrican  Monitor  Diagnottka  BxcritMlSi^ 

American  Monitor  DtagPiwHra  ISP 

1000(04140) 
American  Monitor  Dinpioitks  ISP 

2000(04141) 
American  Monitor  DiagMMlka 

Per«pective(04142) 
Baxter  Paramax(0704^ 
Baxter  Paramax  720  ZX(07<M9) 
Beckman  Astra  8(0706«) 
Beckman  Aatza  8e(0717e) 
Beckman  Astra  Ideal(07065) 
Beckman  B2A(07060) 
Beckman  Synchnm  AS-Xaf07172) 
Beckman  Synchroa  AS-Xi(Dl7173) 
Beckman  Synchron  CX  3(09070) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchim  CX  4  CE(07174) 
Beckman  Synchrtm  OC  5(07072) 
Beckman  Syochna  CX  7(07073) 

Beckman  Synchron  EL-I^(07074)      

Bio-Chem  Laboratory  SyataigM  ATAC  2000/ 

2100(07188) 
Bio<Ihem  Laboratory  Systaras  ATAC 

6000(07189) 
BioAutoMad  ASCApmU) 
Boehringer  Mannheim  ffitadd  704(07161) 
Boehringer  Mannheim  Hitadi  705(07162) 
Boehringer  Mannheim  Ifitadii  717(07163) 
Boehringer  Mannheim  HItKJii  736(07164) 
Boehringer  Mannheim  Hitadii  737(07165) 
Boehringer  Mannheim  Hitachi  747(07168) 
Boehringer  Mannheim  Hitachi  911(07377) 
Ciba  Coming  550  BiWMt  (10038) 
aba  Coming  570  AIBancs  (10039) 
Qba  Coming  580  Alliance  (10040) 
Coulter  Dacoa  (10106) 
Coulter  Dacoa  XL  (10107) 
Coulter  Optichem  100(10115) 
Coulter  C^tichem  120(10079) 
Coulter  Optichem  ia0(1Q0M9 
Du  Pont  ACA  (13082) 
Du  Pont  ACAn  (13172) 
Du  Pont  ACA  III  (13173) 
Du  Pont  ACA  IV  (13063) 
Du  Pont  ACA  V  (13064) 
Du  Pont  Analyst  (13065) 
Du  Pont  Dimension  (13086) 
Du  Pont  Dimension  AR  (13067) 
Du  Pont  Dimension  ES  (13215) 
EM  Diagnostic  Systems  EASY  PLUS  (16016) 
EM  Dii^oostic  Systems  EASY  ST  (16017) 
EM  Diagnostic  Systems  EPOS  (16015) 
Electronuclaonics  Gam-Profiler  (16004) 
Electronucleonics  Gemtni  (16005) 
Electronucleoniqf  Gemstar  (16006) 
ElectTonucleooics  Gemstar  D  (16007) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Labotatoiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Instrumentatioa  Labosatoiy  Phoenix  (28084) 
Kodak  Ektacbam  250(34037) 
Kodak  Bktacham  400(34012) 
Kodak  Ektachsm  500(34013) 
Kodak  Ektachon  700(34014) 
Kodak  Ektachem  700  P(34Q24) 
Kodak  Ektachan  700  XS(34015) 
Kodak  Ektachan  OT  SC  Module  (34017) 
Nova  10(43011) 
Nova  7(43021) 


Nova  9(43023) 

Nova  Nucleus  (43024 

Olympus  AU  5000(46001) 

Olympus  AU  50ZK460S4) 

Olynpoa  AU  503t(4aOK) 

Olympus  AU  5061(46066) 

Olympus  AU  5121(46607) 

Olynqms  AU  5131(46068) 

Olympus  AU  5211(46106) 

Olynqnu  AU  5221(46107) 

Olympus  AU  5223(46106) 

Olympus  AU  5231(46100) 

Olympus  AU  800(46116). 

Olympus  D—apilI  16602) 

Olympus  ltoply(46060| 

Olympus  R^>Iy/AU560(40129) 

rimtoiiia  Tjiliiiiia rikalla ( 

Rocha  CobM  Bio  (55100) 

Rocb*  Cotes  PARA  (55040) 

RocIwCbbM  PARA  D  (5SM1) 

Roche  Cobas  Mira  (55044) 

Roche  Cobas  Mm  Phw(»066) 

Roche  Cobas  Mb»  S  (5S045) 

Roche  Cobas  Ready  (5504^ 

ScUvo  Uni-Fast  Systa*  AMlynr  (561B3) 

Sdavo  Uni-FaBl2  Syateaa  Anriynr  (56164) 

Technicon  AXON  (61001) 

Technicon  Assist  (61003) 

Technicon  Chem  1  (61063) 

Technicon  DAX  24  (61004) 

Technicon  DAX  48(6100^ 

Technicon  DAX  72(61006) 

Technicon  DAX  96^1007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61019 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(700es) 

Analyte:  (1003)  CMhaa  DfaHdia.  Total  (C02) 

Test  System,  Assay,  ExamrnaUoit 

AVL  986-S(04017) 

Abbott  Spectrum  (04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0  (04069) 

Abbott  Spectrum  Series  II  OCX(04070) 

Abbott  VP(04082) 

American  Monitor  Diagpostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Baxter  Paramax(07048) 
Baxter  Paramax  720SQ07049) 
Beckman  Astra  4(07053) 
Beckman  Astia  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07(a5) 
Beckman  Chloride/C02  Analyzer(07171) 
Beckman  E4A(07061) 
Beclunan  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(iQ7173) 
Beckman  Synchron  CX  3(07070) 
Beckman  6ynchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Beckman  Synchron  EL-ISE(0707<) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
Boehringer  Mannheim  Hitachi  704(07161) 


Boehringer  Mannhein  HtacU  706f07162) 
Boehriogsr  Mannhate  HUkM  717f07163) 
Boafaringer  Mamibaim  HitoEU  738I071M) 
Boehrii«er  Mannhaia  HUkM  737107166) 
Boduloger  Mannbsiia  Mtadti  747|07166) 

Boriiringer  M iktim  Hftacht  tlK07377) 

Qba  Coming  550  Kasaai(10034 

aba  Coming  570  AlUancadOOSO) 

Qba  Caning  586  AfflaBoa(ia040) 

aba  Coming  664  PAST  4(10045) 

OniltarDacosdOlOO) 

Coulter  Dacoa  XL(10107) 

Coulter  Oprtrham  100(10115) 

CoullaK  Optfcham  120(10079) 

Coull*  Opdcbom  180(10060) 

Du  Poot  ACA(13062) 

Du  Pont  ACA  n(13172) 

Du  Pmt  ACA  ni(13173) 

Du  Pont  ACA  IV(13063)       i 

DuP«MACAV(13aM) 

Du  Pont  Dimension(13066) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimensioo  BS(13Z15) 

EM  Diagnostic  Systems  BAST  PIUS(160I^ 

EM  Diagnostic  Systams  EASY  STIIWIT} 

EM  Diagnostic  System  BPOS(16615} 

Elecb^oDucleonics  Gam-Ppofuaif  16004) 

Eleclniuucloouica  GeiiiiBi(16005) 

Electoomjcieonics  GemstaiflOOOB) 

ElectronudeoDics  Gemstar  11(16007) 

Instrumentation  Laboratory  K.  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  MooanA 

1000(28082) 
Instrumentation  Laboratory  IL  Mooardi 

2000(28231) 
Instnmientation  liibaratory  IL  Monarch 

Plus(28083)  

Instrumentation  Idbontary  Phoeaix(28064) 

Kodak  Ektachem  250(34037) 

Kodak  Ektachsm  400(34012) 

Kodak  Ektachem  500(34013) 

Kodak  Ektachem  700(3401'.? 

Kodak  Ektachem  700  XltO4015| 

Kodak  Ektachem  DTE  Module(34018) 

Nova  12(43013) 

Nova  12  (wiA  Cirn(43046) 

Nova  3(43017) 

Nova  4(43018) 

Nova  4  (with  CRTK43046) 

Nova  Nucleus(43028) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46064) 

Olympus  AU  5031(46065) 

Olympus  AU  5061(46086) 

Olympus  AU  5131(46066) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46106) 

Olympus  AU  5231(46109) 

Olympus  AU  800(46110) 

Olympus  Demand(46002) 

Olympus  Reply(46089) 

Olympus  Rep)y/AU560(46129 

Roche  Cobas  Bio(S5100) 

Roche  Cobas  FARA(5S040) 

Roche  Cobas  FARA  11(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Mira  Phia(55096) 

Roche  Cobas  Mira  S(5S045) 

Technicon  AXON(61001) 

Technicon  Assist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  46(61005) 

Technicon  DAX  72(61006) 


Faderal  ftagfater  /  VoL  58.  No.  141  /  Monday,  July  26.  1993  /  NoticM 


Tat^nioao  DAX  96(61007) 
Tadmkoa  RA  1000(6101(9 
Twfankxm  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicoa  RA  XT(ei013) 
Wako  Di^ocwtks  20R(70001) 
Wako  Dii^ncwtics  30R(70002) 

AMljrlK  (10U)  CoWxyhMMglobia 

Tear  System.  AMtay,  Bxamixtation 

AVL  912(04000) 

aba  Corning  2500  OC><ndnMteitl0162) 
aba  Coming  270  GC><>xiiiwtai(10163) 
InstrunMDtatiao  Labontory  0. 282(28169) 
butnimentatiaa  Ldxntofy  0. 482(28151) 
RadiouMtar  ABL  520(55055)     , 
Radionieter  OSM  2(55058) 
RadtooMtar  OSM  3(55059) 


Aaalytr.  (1014)  Cacataraapiaal  Fluid 

icsn 

T»tt  System.  Assay,  Examinatiott 

Baxter  Panmax(07048) 
Baxter  Paramax  720(07186) 
Baxter  Paramax  720  ZX(07049) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Du  Pcmt  ACA(13082) 
Du  Pont  ACA  0(13172) 
DuPDntACAni(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(13084) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037)    I 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(3401 5) 
Olympus  AU  800(46110) 

ABaly«K(1018)CUarida  I 

Test  System,  Assay.  Examinatibn 

AMDEV  Lytening  5  Instant  ISB(04346) 

AVL  0130(04237)  i 

AVL983-S(04013)  I 

AVL  986-5(04017) 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  II  GCX(04070) 

Abbott  VP(04082) 

American  Monitor  Diagnostics  Excal(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

PBnpective(04142) 
Baxter  CLiNaK  ISE  Module(07185) 
Baxter  Lytening  Systems  30(07305) 
Baxter  Paramax(07048) 
Baxter  Paramax  720(07186) 
Baxter  Paramax  720  ZX(07049] 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07l70) 
Beckman  Attn  Ideal(07055) 
Beckman  Chloride/G02  Analyzer(07171) 
Beckman  E4A(07061) 
Beckman  LABLYTE  810(07066) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
BwJunan  Synchros  AS-Xi(07173) 


Beckman  Synchron  CX  3(07070) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Beckman  Synchron  ELr-ISE(07074) 
BioOiem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioOiem  Laboratory  Systems  ATAC 

6000(07189) 
Bii>C]iam  Laboratory  Systems  ATAC 

ISE(07190) 
Bi&Chem  Laboratory  Systems  ATAC  ISE 

Plus(07191) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Clba  Coming  288(10037) 
Qba  Coming  550  Exprass(10038) 
Qba  Coming  570  AUiance(10039) 
Qba  Coming  580  Aniance(10040) 
Qba  Coming  644(10043) 
Qba  Coming  664  FAST  4(10045) 
Coulter  Dacoe(10106) 
Coulter  Dacos  XL(10107) 
Coulter  FLEXLYTE  3(10071) 
Coulter  FLEXLYTE  6(10072) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Du  Pont  ACA(1 3082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Profilei(16004) 
Electronucleonics  Gemini(  16005) 
Electronucleonics  Cenut8r(  16006) 
Electronucleonics  Gemstar  11(16007) 
l-STAT  i-STAT  Portable  Qinical 

Analyzer(28186) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(  28083) 
Instrumentation  LalxMatory  Phoenix(28084) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DTE  Module(34018) 
Medica  EasyLyte  Plus  Ion  Selective 

Analyzei(40033) 
Nova  10(43011) 
Nova  12(43013) 
Nova  12(with  CRT)(43049) 
Nova  13(43014) 
Nova  13(with  CRD(430S0) 
Nova  14(43015) 
Nova  14(with  CRT)(430S1) 
Nova  3(43017) 
Nova  4(43018) 
Nova  4(with  CRT)(43046) 
Nova  5(43019) 


Nova  5(with  001(43047) 

Nova  Nucleus(43028) 

Nova  Stat  Profile  4(43032) 

Nova  Stat  Profile  5(43033) 

Nova  Stat  Profile  6(43034) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46084) 

Olympus  AU  5031(46085) 

Olympus  AU  5061(46086) 

Olympus  AU  5121(46067) 

Olympus  AU  5131(46088) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46100) 

Olympus  AU  800(46110) 

Olympus  Demand(46002) 

Olympus  Reply(46069) 

Olympus  Reply/AU560(46129) 

Radiometer  ABL  505(55053) 

Radiometer  CMTIO  Chloride  Titrator(55081) 

Roche  Cobas  Bio(5S100) 

Roche  Cobas  FARA(55040) 

Roche  Cobas  FARA  11(55041) 

Roche  Cobas  Mira(5S044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  S(55045) 

Technicon  AXON(61001) 

Technicon  A8sist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(70002) 

AnalylK  (1020)  Cheiaataral 

Test  System.  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  11  OCX(04O70) 

Abbott  TDX(04071) 

Abbott  TDX  FU(04072) 

Abbott  VP(04082) 

Abbott  Vi8ion(04083) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP ' 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(  04142) 
Ames  Clinistat(04150) 
Ames  SeraIyzar(041S4) 
Ames  Seralyzer  111(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Becton  Dickinson  QBC  Plus(07179) 
Becton  Dickinson  QCA  Analyxer(07181) 


Bio-ChemLa 

2100(07181 
Bio-Chem  La 

6000(07181 
BioAutoMed 
Boehringer  K 
Boehrii^erK 
Boehringer  Ki 
Boehringer  K 
Boehringer  Vi 
Boehringer  K 
Boehringer  V 
Boehringer  K 
Boehringer  V 
Boehringer  W 
Chematics  Q 

(wheelKlO 
Chematics  Q 

(window)(: 
ChemTrak  A< 
Cholestech  L 
Qba  Coming 
Gba  Coming 
Ciba  Corning 
Cirrus  Diagn( 

Profiler)(l( 
Coulter  Daco 
Coulter  Daco 
Coulter  Optic 
Coulter  Optic 
Coulter  Optic 
DataChem  D( 
Du  Pont  AC^ 
Du  Pont  AC^ 
Du  Pont  AC^ 
Du  Pont  AC^ 
DuPontAOl 
DuPootAnai 
Du  Pont  Dimi 
Du  Pont  Dim< 
Du  Pont  Dimi 
EM  Diagnosti 
EM  Diagnosti 
EM  Diagnosti 
Electronuclec 
Electronuclec 
Electronuclec 
Electronuclec 
Enzymatics  C 

Test(16014 
Instrumentatj 

21(28160) 
Instrumentatj 

1000(2808: 
Instrumentatj 

2000(28231 
Instrumentatj 

Plus(28083 
Kodak  Ektacl 
Kodak  Ektact 
Kodak  Ektacl 
Kodak  Ektacl 
Kodak  Ektacl 
Kodak  Ektacl 
Kodak  Ektacl 
Medical  Tecb 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
Olympus  AU 
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Bio-Chem  Laboratoiy  Syttaau  ATAC  2000/ 

2100(07188) 
Bio-C3iem  Laboratory  Systamc  ATAC 

6000(07189) 
BioAutoMed  ASC:a(07192) 
Boehringer  Mannheim  Hitachi  704(07161} 
Boehringer  Maimfaeim  Hitadu  705(07162) 
Boehringer  Mannheim  HiUchi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  HUachi  737(07166) 
Boehringer  Manaheira  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Maonhrtm  ProAct  SystaiB(07ig6) 
Boehringer  Mannheim  Reflotroni[07167) 
Boehringer  Mannheim  Raflotioa  P1im(07166) 
Chematics  CHEMCARD  Cbolesteiol  Teat 

(wheel)(10204) 
C3)ematic8  CHEMCARD  Cholesterol  Teat 

(window)(10203) 
ChemTrak  Accunielec(10165) 
Cholestech  L.D.X.  Lipid  Aaalyxer(10170) 
Qba  Coming  550  Bniraai(10038) 
Qba  Coming  S70  Am«nca(10038) 
Ciba  Coming  580  AUiance(10040) 
Cinua  Diagnostics  CRP  (Cwdiac  Risk 

Profiler)(10160) 
Coulter  Daco8(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  130(1007») 
Coulter  Optichem  180(1006(4 
DataChem  00-100(13213) 
Du  Pont  ACA(130e2) 
Du  Pont  ACA  n(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13064) 
Du  Poat  Analyst(13065) 
Du  Pont  Dimen8ion(13066) 
Du  Pont  Dimension  AR(130S7) 
Du  Pont  Dimension  BS(132151 
EM  Diagnostic  Systmna  EASY  PLUS(16016) 
EM  Diagnostic  Syatama  BASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-PiraBlei  (16604) 
Electronucleoaics  Gemiiii(16005) 
Electronucleonics  Gemstar(16006) 
Electronucleonics  Cemstar  0(16007) 
Enzymatics  Q^D.  Total  Cholesterol 

Test(16014| 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  MOnanJi 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34aZ4) 
Kooak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Medical  Technology  Corp.  QuikRead(401I3) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46088) 
Olympus  AU  5121(48087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU5231(4610Q 


Olympus  AU  800(46110) 

Olympus  Demand(46002) 

Olympus  Reply(460S») 

Olympus  Rfiply/AUS60(46129) 

Roche  Cobas  Bio(55100) 

Roche  Cobas  FARA(5S040) 

Roche  Cobas  FARA  II(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Mira  Plus(S508^ 

Roche  Cobas  Miza  S(55045) 

Roche  Cobas  Ready(55046) 

Sclavo  Uni-Fast  System  AnalyaM(  56193) 

Sclavo  Uni-F8st2  Systsm  AiMlyaat(5«194) 

Technicon  AXON(61001) 

Technicon  A88ist(6100a) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  2QR(70001) 

Wako  Diagnostics  30R(70003) 

Analyte:  (1021)  ninHiiitwma 

Test  System,  Assay,  SxoBdaabon 

Abbott  Spectmm(04067) 
Abbott  VP(O4082) 

American  Monitor  Diagnostics  E)ic8l(0413^ 
Beckman  Synchron  CX  4(07071) 
Bec&man  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio<3iem  Laboratory  Systems  ATAC  2600/ 

2100(07188) 
Bio<]hem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(071»2) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  HiUchi  747(07166) 
Boehringer  Mannhaim  Hitachi  011(07377) 
Ciba  Coming  550  Exp(«ss(10038) 
Couhac  Dacos(10106) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleoaics  Gem-Profiiei(160Ml 
Electronucleonics  Geminid  6005) 
Electronucleonics  Gerastar(16006) 
Electronucleonics  Gemstar  0(16007) 
Instramentation  L^xiratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instramentation  Laboratory  IL  Monarch 

2000(28231) 
Instramentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  SC  Modula(34017) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46t29) 
Roche  Cobas  Bio(5510(^ 
Roche  Cbbas  PAICA(S5040) 
Roche  Cobas  FARA  11(55041} 
Roche  Cobas  Mira  Plus(55096) 
Technicon  Assist(61002) 
Technicon  RA  1000(61010) 


Technicon  RA  200a(t1ini) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (1053)  ChelygfydM  (BiU  Aciih) 

Test  System,  Assay.  Exammation 

Abbott  Spectmm(04067) 
Abbott  VP(04082) . 

Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
aba  Coming  550  Bxpc«ss(10038) 
EM  Diagnostic  Systems  EPGS(1601S) 
Electronucleonics  Gem-ProfiIeT(16004) 
Electronucleonics  Gamstai(16006) 
Electronucleonics  <^»™«*n''  0(16007) 
Instrumentation  Lahontoiy  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Repiy(46080) 
Olympus  Reply/ AU560(461 29) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(SS040) 
Roche  Cobas  Mira  Plus(55006) 
Technicon  Assist(61002) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (1032)  Corliaol 

Test  System,  Assay,  Examinatiom 

Abbott  TDX(04071) 
Abbott  TDX  FLx(0«072) 
Baxter  Stratus(07050) 
Baxter  Stratus  11(07051) 
Baxter  Stratus  IInteUacK07376) 
Boehringer  Mannhaim  BS  300(071 6<M 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheias  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  747(07166) 
EM  Diagnostic  Systems  EPOS(ie015) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  U(&S041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  PUii(S5096) 
Roche  Cobas  Mira  S(55045)  -•«>%1»* 

Serono  Baker  SR  1  (58080)  W-  <■ 

Serono  Diagooetics  SA  1(58350)  '    i 

Technicon  Immuno  1  Systam(610i2)  -^i^ 

Technicon  RA  1000(61010)  X^ 

Technicon  RA  2000(61011)  r^ 

Technicon  RA  500(6101^  '  "T/ 

Technicon  RA  XT(61013)  ...-. 

Analyte;  (M33)CartiMl.lMw  ^^ 

Test  System,  Assay,  Examinatiom 

Abbott  TDX  FLx(04072) 

Analyte:  (1034)  &aatiDa  Kinaae  IPQ 

Test  System,  Assay,  Examinatioii 

Abbott  Spectrum(O4067) 

Abbott  Spectrum  BPX(04068) 

Abbott  Spectrum  Seriea  D(04069) 

Abbott  Spectrum  Series  D  CCX(04070) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitor  Diagnostics  BxceU04139) 
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BP 
1000CM140) 
ABKku  Moottor  DiagDCMlks  BP 

2000(04141) 
Amwioui  Monitor  Di^noctkt 

PHnacthr8(04142) 
AinMCUiiistit(041S0) 
AiBMS««lyni(041M) 
AiiiMS«nlynrID(041S5)    ' 
'  Puiniax(07048) 

inaMx720ZX(0704e) 
lAMnMOTITO) 
BwdoBui  Artn  kkiKOTOSS) 
BM±iiMn  Synchna  AS-X(0706«) 
»■'*"■"  Synchrao  AS>Xa(07l72) 
fU'*««<"  Synchran  AS-Xi(07173) 
Bwdann  Syachnn  CX  4(07071) 
BKkmn  Syacfaroo  CX  4  CZ(07174) 
Backnwn  Synchran  CX  5(07072) 
BTkiiMii  Synchron  CX  7(07073) 
BioOiam  lAantarf  Syatamt  ATAC  2000/ 

2100(07188) 
Bk>OMm  Ubontoty  Systems  ATAC 

6000(07180) 
BioAutoMed  ASCA(07192) 
BtMhrlnger  MuinlMini  Hitachi  704(07161) 
Bosfarlagar  Mannhrtm  Hltadil  705(07162) 
BtMhringar  Mannbeiin  Hitachi  717(07163) 
Bodvlngsr  Maimbeim  Hitachi  736(07164) 
Boehiii«Br  »4annheiin  Hitachi  737(07165) 
Boehrii^ar  Maimhalm  Hitachi  747(07166) 
Boahrii^sr  Manahaim  Hitachi  011(07377) 

Bodiriagsr  Mannheim  Reflotron  I 

Systam(07197) 
Boahrii«ar  Mannheim  Reflotron  Plus(07168) 

aba  Coming  550  BnmssdOOas) 

Qba  Coning  570  AlUance(10030) 

aba  Coming  580  Alliance(10040) 

Coulter  Daoos(10106) 

Coulter  Daooe  XL(10107) 

CouharOptichem  100(10115) 

Couhar  Optichaa  120(10079) 

Coulter  Optichem  180(10080) 

DataCham  DC-100(13213) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  0(13172) 

DuPontACAnKl3173) 

Du  Pont  ACA  IV(13063) 

Du  Pont  ACA  V(13084) 

Du  Pont  Dimension(13086)      I 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimensioi  BS(1321S) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Electronucleonics  Gam-Profilet(16004) 

Electronucleonics  Gemini(16005) 

Electronucleonics  Gemstai(16006) 

Electronucleonics  Gemstar  11(16007) 

Instrumentation  Labcmitory  IL  Genesis 
21(28160) 

Instrumentation  Laboratory  IL  Monarch 
1000(28082) 

Instrumentation  Laboratory  IL  Monarch 
2000(28231) 

Instrumentation  Laboratory  IL  Monarch 
Plus(28083) 

Kodak  Ektachem  250(34037) 

Kodak  Ektadiem  500(34013) 

Kodak  Ektachem  700(34014) 

Kodak  Ektadtem  700  P(34024) 

Kodak  Ektachem  700  XR(34015) 

Kodak  Ektachem  DT  SC  Modula(34017) 

dympos  AU  5000(46001)      j 

Olympus  AU  5021(46084)       | 

Otyminis  AU  5031(46065) 


Olympus  AU  5061(46086) 

Olyn^Nis  AU  5131(46008) 

OlynqNis  AU  5211(46106) 

Olynqnis  AU  5221(46107) 

Olynqnis  AU  5223(46108) 

Olympus  AU  5231(46100) 

OlymiMis  AU  800(46110) 

Olympus  Demand(46002) 

Olympus  Reply(46089) 

Olympus  Raply/AU560(4ei29) 

Roche  Cobas  Bio(55100) 

Roche  Cobas  PARA(55040) 

Rocha  Cobas  PARA  0(55041) 

RodM  Cobas  Mlra(55044) 

Roche  Cobas  Mira  Phu(55006) 

Roche  Cobas  Mira  S(55045) 

Roche  Cobas  Ready(55046) 

Sdavo  Uni-Past  System  Analyaar(58193) 

Sdavo  Uni-Past2  System  Andyiei(58194) 

Technlcon  AXON(61001) 

Technicon  Assist(61002) 

Technlcon  Cham  1(61003) 

Technicon  DAX  24(61004) 

Technlcon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Tedmicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Di^nostics  20R(70001) 

Wako  Di^noetics  30R(70002) 


Anaiyta:  (1002)  Craaliaa  Kiaaaa  MB  Practim 
(CKMB) 

Tett  Syttun,  Auay,  Examination 

AbboH  IMX(04056) 
Abbott  Speotrum(04067) 
Abbott  VP(04082) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Baxter  Stratus(07050) 
Baxter  Stratus  D(07051) 
Baxter  Stratus  Qntellect(07376) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  (Z(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio-Cham  Ldwratoiy  Systems  ATAC  2000/ 

2100(07188) 
BioOiem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehrii^  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehrii^  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Oba  Coming  ACS  180(10046) 
Coulter  Daooe(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  10  with  aca  plus  Immunoassay 

Systom(13253) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  IV  with  aca  phis  Immunoassay 

System(13254) 
Du  Pont  ACA  V(13084) 


Du  Pont  ACA  V  with  aca  plus  Immunoassay 

System(13255) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13067) 
Du  Pont  Dimension  BS(13215) 
EM  Diagnostic  S^rtams  EASY  PLUS(16016) 
EM  Dii^Mwtic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gemlni(16005) 
Electronucleonics  Gemstar(16006) 
Blectnmucleonlcs  Gedistar  0(16007) 
Hybritech  KON  QSR  CKMB(25018) 
Instrumentation  Laboratory  0.  Monarch 

1000(28082) 
fautrummtatlon  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  SC  Module(34017) 
Olympus  AU  5000(46001) 
Olympus  AU  5131(46088) 
Olympus  Dem8nd(46002) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Roche  Cobas  Bio(55100) 
Rodie  Cobas  PARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  Plus(55096) 
Roche  Cobas  Min  S(55045) 
Sdavo  Uni-Past  System  Analyzer(58193) 
Sclavo  Uni-Past2  System  An^yaer(S8194) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Technicon  AXON  (61001) 
Technicon  Assist(61002) 
V-Tech  Target  CK-MB(67067) 

Aaalytr.  (1035)  Ciaaliateo 

Test  System,  Assay.  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  0  a3((04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  VUion(04083) 

American  Monitor  Diagnostics  Excal(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Ames  CHnistat(04150) 
Ames  Ser8lyzar(04154) 
Ames  Seralyzer  01(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astn  4(07063) 
Beckman  Astra  8(07054) 
Beckman  Astn  8e(07170) 
Beckman  Astn  Ideal(07055) 
Beclonan  Qteatinine  AnaIyzei<Original 

ModelK07058) 
Beckman  Creatinine  Analyser  2(07059) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 


Beckman  Sync 
Beckman  Sync 
Beckman  Sync 
Beckman  Sync 
Beckman  Sync 
Becton  Dickini 
Becton  Dickini 
Bio-CbemLab 

2100(07188) 
Bio-Chem  Lab 

6000(07189) 
BioAutoMed  / 
Boehringer  M« 
Boehringer  Me 
Boehringer  Ma 
Boehringer  Me 
Boehringer  M« 
Boehringer  Ms 
Boehringer  Me 
Boehringer  Me 
Boehringer  Me 
aba  Coming! 
aba  Coming ! 
aba  Coming ! 
Coulter  DacMl 
Coulter  Dacos 
Coulter  Opticl 
Coulter  C^cl 
Coulter  C^tid 
DataChem  DC 
Du  Pont  ACA( 
Du  Pont  ACA  1 
Du  Pont  ACA] 
Du  Pont  ACA  1 
Du  Pont  ACA' 
Du  Pont  Anal) 
Du  Pont  Dimei 
Du  Pont  Dimei 
Du  Pont  Dime: 
EM  Diagnostic 
EM  Diagnostic 
EM  Diagnostic 
Electronucleoi 
Electronucleoi 
Electronucleoi 
Electronucleoi 
Instrumentatic 
Instrumentatic 

21(28160) 
Instrumentatic 

1000(28082] 
Instrumentatic 

2000(282311 
Instrumentatic 

Plus(280B3) 
Instnmientatic 
Kodak  Ektadu 
Kodak  Ektachi 
Kodak  Ektadu 
Kodak  Ektadu 
Kodak  Ektadu 
Kodak  Ektachi 
Kodak  Ektachi 
Kodak  Ektachi 
Nova  Nucleus 
Olympus  AU ! 
Olympus  AU  I 
Olympus  AU ! 
Olympus  AU  I 
Olympus  AU ! 
Olympus  AU  I 
Olympus  AU  I 
Olympus  AU ! 
Olympus  AU ! 
CMympusAUi 
Olynqnis  Den: 
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Bockman  Synchron  C3C  3(07070) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Becton  Dickinson  QBC  Plut(07179) 
Becton  Dickinson  QCA  Analyzer(07181) 
Bio-Cbem  Laboratoiy  Systems  AT  AC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07102) 
Boehiinger  Mannheim  Hitaciii  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotron(07167) 
Boehringer  Mannheim  Reflotron  Plus(07168) 
aba  Coming  550  Bxprass(10038) 
Gba  Coming  570  Alliance(10039) 
Qba  Coming  580  Alliance(10040) 
Coulter  Dacm(10106) 
Coulter  Dacoe  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  C^tichem  120(10079) 
Coulter  C^tichem  180(10060) 
DataChem  DC-100(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Analyst(1308S) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimensioo  AR(13087) 
Du  Pont  Dimension  BS(13215) 
EM  Diagnosttc  Systeou  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  BPOS(1601S) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  Gemini(1600S) 
Electronucleonics  Gemstai<16006) 
Electronucleonics  Gemstar  11(16007) 
Instrumentation  Laboratory  IL  919(28185) 
Instrumentation  Laboratory  IL  GeiMsis 

21(28160) 
Instrumentation  Laboratoiy  IL  Monarch 

1000(28082] 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratoiy  IL  Monarch 

Plus(28083) 
Instiimientation  Laboratoiy  Phoenix(28084) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Kodak  Ektachem  DT  SC  Module(34017) 
Nova  Nucleus(43028) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084)  - 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
CMympus  AU  800(46110) 
Olynqnis  Demand(46002) 


Olympus  Reply(46089) 

Olympus  Reply/AUS60(46129) 

Roche  Cobas  Bio(55100) 

Roche  Cobos  PARA(55040) 

Roche  Cobas  PARA  0(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Min  Plus(55096) 

Roche  Cobas  Min  S(55045) 

Roche  Cobas  Ready(55046) 

Sdavo  Uni-Fast  System  Analyxar(58193) 

Sdavo  Uni-Fast2  System  Analy»a<S8194) 

Technicon  AXON(61001) 

Technicon  As8ist(61002) 

Techniom  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Techniom  RA  500(61012)  Technicon  RA 

XT(61013) 
Wako  Di^nostics  20R(70001) 
Wako  Diagnostics  30R(70002) 

Anolyte:  (1605)  Estradiol 

Test  System.  Assay,  Examination 

Abbott  0^04056) 
Boehringer  Mannheim  ES  300(07160) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 

AnalytK  (1606)  Estriol— total 

Test  System,  Assay,  Bxamination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Roche  Cobas  Mira  Plus(55096) 

AaolytK  (1607)  Estriol-UnconjagaiMi 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

Anolyte:  (1902)  F«Titin 

Test  Systan,  Assay.  Bxaminatioa 

Abbott  IMX(04056) 
Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 
Baxter  Stratus  Dntellect(07376) 
Bectcm  Dickinson  Affinity(07075) 
BioOiem  Laboratoiy  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  ES  300(07160) 
aba  Coming  ACS  180(10046) 
PB  Diagnostics  Systems  OPUS(49001) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  S(55045) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Technicon  Immuno  1  System(61042) 

Anolyte:  (1907)  Folate  (Folk  Add) 

Jh — ^^^jTest  System,  Assay.  Examination 

Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 
Baxter  Stratus  Ontellect(07376) 
aba  Coming  ACS  180(10046) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Min(55044) 


Roche  Cobas  Mire  S(55045) 

AnolytK  (1908)  FaUkle  Stimlotlng 
>(FSH) 


Test  System,  Assay.  Examination 

Abbott  IMX(04056) 
Abbott  IMX  Select(O4220) 
Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 
Baxter  Stratus  Ontellect(07376) 
Bectoo  Dickinson  Affinity(07075) 
Boehringer  Mannheim  ES  300(07160) 
aba  Coming  ACS  180(10046) 
anus  Diagncwtics  Immulite(10159) 
PB  Diagnostics  Systems  OPUS(49001) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 
TOSCm  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Technicon  Immuao  1  System(61042) 

AnoIylK  (ltl4)  FfwtftiMint 

Test  System.  Assay.  Bxamination 

Abbott  Spectrum(04067) 
Abbott  VP(04082) 

Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitadii  911(07377) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(SS040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Min(SS044) 
Roche  Cobas  Min  Plua(55096) 
Roche  Cobas  Min  S(5S045) 
Techniom  RA  1000(61010) 
Technicon  RA  XT(61013) 


AnalytK  (2201)  Gi 
.(GGT) 


dutaayl 


Test  System.  Assay.  Bxamination 

Abbott  Spectruin(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  D  OCX(04070) 

Abbott  VP(04082) 

Abbott  VUion(04063) 

American  Monitor  Diagnostics  Bxoel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diognostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astn  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  OC  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Blo-Chem  Laboratoiy  Syvtems  ATAC  2000/ 

2100(07188) 
Bio-Cbem  Laboratoiy  Systems  ATAC 

6000(07189) 
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BioAutcAfad  ASCA<ant2) 
Boehringar  MumlMim  Hitachi  704(07161) 
Bowuingw  MuiulwIiD  IuImJu  709|071SZj 
Bodtfti^er  Mannheim  HitacU  717(07163) 
Bodiringar  MianhTJai  HitacU  736(07164) 
BcMhringw  Mannheim  Hitachi  737(07165) 
Boehrinser  Mannheim  Hitachi  747(07168) 
Boehringar  Mannheim  Hitadii  011(07377) 
Bodiringar  Mannheim  KeflatiDn  1 

Syst«n(O7107) 
Boehringar  Mannheim  RaflcMron  Piui(07166) 
Qba  Coninf  550  Bnna(1003«) 
aba  CoRdng  570  Alttasca(tOQ30) 
dba  Caniii«  560  A]lianoa(lQ04e) 
CoultvDMoa(10106) 
Coulter  Dnoa  XL(I0107) 
Coulter  Optichem  100(10115) 
Coulter  OpticfaBm  120(10070) 
Coulter  Optichem  180(10060) 
DuPDntACA(13062) 
Du  i*ont  ACA  1^13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(13064) 
Du  Pont  Analyst(13a85) 
Du  Pont  Dimension(13086) 
Du  Pent  Dimeaaiaa  AR(130e7) 
Du  Pont  Dinenaioa  BS(13215) 
EM  Djaginatk^  9yi»mu  EASY  PLUS(16016) 
EM  Diatnoatic  Syalna  EASY  51(10017) 
EM  nt^wwrtr  HjilMi  EFOS(16015) 
EledraaudeaniGaGeai-PlmaMlfiMM) 
Electniaudaanics  Gaaiaideeos) 
Electroaucleonics  Gemstai(16006) 
ElectRMMdeaBics  Ge^rtw  1(16007) 
Instrumentation  Laboratory  IL  Genaaia 

21(28160) 
Instrumentation  Labonteiy  0.  Moaarch 

1000(28062) 
Instrumentation  Laboratory  IL  Mooardi 

2000(28231) 
Instrumentation  Lifaratary  U.  Monarch 

P]ua(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  Xl((34015) 
Kodak  Ektachem  UT  SC  Module(3401 7) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46086) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46106) 
Olymp>u  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002)    i 
Olympus  Reply(460e9)        i 
Olympus  Reply/AU56a(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(S5040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Pius(55096) 
Roche  Cobas  Mira  S(55045) 
Sciavo  Uni-Fkst  Systeaa  Analyzei(S6193) 
Sdavo  Uai-Fast2  System  Analyzat(58194) 
Technicon  AXaN(61001) 
Technicon  Assist(61002) 
lechnloon  Chem  1(61003) 
TechniGOO  OAX  24(61004) 
Technicon  DAX  46(61006) 


Technicon  DAX  72(61006) 
TKdmioaii  DAX  06(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Di^nosties  aOiKTOOOl) 
Wako  Diagnostics  30^(70002) 

AMljrtK  (2211)  Gaairk 


Test  Syttam.  Assay,  i 
SmithKline  Gastniocult(S8217) 

Aaalyla:  (2203)  Ghaaaaa 

Test  System.  Astay,  Examinalkm 

APBC  Glucose  Analyaai(04370) 

Abbott  Spectrum(04067) 

Abbott  Spectrum  BPX(04064 

Abbott  Spectral  Satiaa  IKO4060) 

Abbott  Spectrum  Series  0  CCX(0«07in 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitar  Di^nostics  ExoaH04130) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Amesainistet(04150) 
Ames  Glucometer  ENCORE  QA  Blood 

Glucose  Meter(04423) 
Ames  Glucometer  QA  Blood  Glocose 

Meter<04422) 
Ames  Seralyz0r(O41S4) 
Ames  Seraiynr  111(04155) 
Baxter  Parainaji(07D46) 
Baxter  Paramax  720  ZX(07O40) 
Beckman  Astn  4(07053) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  IdeaU07055) 
Beckman  Glucose  Analyzer  (Original 

Model)(07063) 
Beckman  Glucose  Analjraar  2(07064) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  3(07070) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Syachran  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Beckman  System  One(0717S) 
Becton  Dickinson  QBC  Plus(0717«) 
Becton  Dickinson  QCA  Aaalyaer<07161) 
Bio<:hem  Laboratory  Systems  AT  AC  2000^ 

2100(07188) 
Bio-Chem  Laboratory  Syrtemi  ATAC 

6000(07189) 
BioAutoMsd  ASCA(07192) 
Boehringer  Mannheim  Biodynamics 

Unimeter  300(07252) 
Boehringer  Mannheim  Biodynamics 

Unimeter  330K(07253) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitadii  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 


Boehringer  Mannhefan  Hitwdd  911(07377) 

Boehringer  Mannheim  ReflatnMi(07167) 

Boehringar  ManaMB  RaflotroD  Flas(07166) 

Qba  Coming  550  Bniraaa(10036) 

aba  Coming  570  AffiaaKsadOOSO) 

aba  Comii«  560  AlUBnoa(10040) 

Coulter  Oacoa(10106) 

Cooltar  Daoos  XMlOtOT) 

Coulter  Optichem  100(10115) 

Coulter  Optfcbem  120(10070) 

Coulter  C^tichem  180(10060) 

DataChem  DG-100(13213) 

DuPaBtACA(13062) 

OuPoot  ACA  0(13172) 

Du  Foot  ACA  01(13173) 

Du  Pont  ACA  IV(130e3) 

Du  Float  ACA  V(13064) 

Du  Pont  Analyst(13066) 

Du  Pont  Dimansion(13066) 

Du  Pont  Dimension  AR(13067) 

Du  Pont  Dimenakm  BS(1321S) 

EM  Diagnostic  Syatams  EASY  PLJS(16016) 

EM  Diagnostic  Systaau  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Electronucleonics  Gem-Prafilar(160(>4) 

Electronucleonics  Gemiai(1600S) 

Electronucleonics  Geaistaf(16006) 

Electronucleonics  Gemstar  0(16007) 

HemoCufl  B-Glucoaa  Syfllam(2S112) 

i-STAT  i-STAT  Portable  CUaicd 

Analyzer(28186) 
InstrumenUtion  Laborattny  IL  919(28185) 
Instrumentation  Laboratory  IL  Ganasis 

21(28160) 
Instnunentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  fL  MoBMch 

Plus(26063) 
Instroaentation  Laboratory  Phoanix(28064) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektecham  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
MediSense  Satellite  G(40119) 
Nova  12(43013) 
Nova  12  (with  CRTK43049) 
Nova  14(43015) 
Nova  14  (with  CRTX43051) 
Nova  Nucleus(43028) 
Nova  Stat  Profile  5(43033) 
Nova  Stat  PMfile  6(43034) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5131(46066) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46069) 
Olympus  Reply/ AU560(46129) 
Roche  Cobes  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  nus(55096) 
Roche  Cobas  Mira  S(5S045) 
Roche  Cobas  Ready(5S046) 


UMI 


Sdavo  Uni-Past  System  Analyzer<S8193) 

Sclavo  Uni-FastZ  System  Analyzer(58194) 

Technicon  AXON(61001) 

TechnicoD  Assist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(70002) 

Yellow  Springs  YSI  Model  1500(76002) 

Yellow  Springs  YSI  Model  2300(76004) 

AnalytK  (2206)  Ghic<M»4-Phoq>luta 
Ddiydrngimase  (G-6-PDH) 

Test  System,  Assay.  Examination 

Abbott  Spectrum(04067) 

Abbott  VP(04062) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  5(07072) 

BioOiem  Laboratory  Systems  AT  AC  2000/ 

2100(07188) 
Boehringar  Mannheim  Hitachi  704(07161) 
Boehringar  Mannheim  Hitachi  705(07162) 
Boehringar  Mannheim  Hitachi  736(07164) 
Boehringar  Mannheim  Hitachi  737(07165) 
aba  Coming  550  Bxims8(10038) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  G«mini(16005) 
Electronudeooics  Gemstar<16006) 
Electronucleonics  Gemstar  0(16007) 
Instrumentation  L^ioratoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Reply(4608g) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

AnalytK  (2204)  dycosyUtod  Henoglobiii 
(HgbAlQ 

Test  System,  Assay.  Examination 

Abbott  Vision(04083) 

Ames  DCA  2000  Ana)yser(04303) 

Bio-Rad  Diamat  Analyzerf07276) 

Chembio  Auto-Glyco-Sep/AlC  jr(10176) 

Ciba  Coming  Model  765  Glycomat(10210) 

DataChem  DC-100(13213) 

Drew  Scientific  Glycomat  Haemoglobin 

Analyzei<13260) 
Helena  Laboratories  ColumnMate(25114) 
Seradyn  Glycotrak(581S9) 

Audyte:  (2S01)  HCG.  Serum,  QuaUtative 

Test  System,  Assay,  Examination 

Abbott  TestPack  HCG-combo(04074) 
Access  Medical  Systems  ImmunoCL0f4E 

(direct  Ag/visualX04311) 
Ampcor  QuikDIP  Pngnancy(04295) 
Becton  Dickinson  Directigen  1-2-3 

hCG(07269) 
Becton  Dickinson  QTest  Pregnancy 

Combo(07270) 
Bio-Rad  Qiiantimune(07141) 
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Bicmierica  Nlmbus(07152) 

Chembio  HOG-STAT-PAK(10199) 

Disease  Detection  International  ImmunoCard 

hOGTe8t(13211) 
Hybritech  ICON  U  HOG  (urine/serum)(25127) 
Hyfaritech  Tandem  ICON  II  (urine/ 

serum)(2S019) 
Kodak  SureCell  hCG— Urine/Serum(34038) 
Leeco  Diagnostics  Preview  Serum/Urine- 

hOG(37030) 
Medical  Teclmology  Corp.  OPTTTEC 

HGG(40116) 
Medix  Biotech  HCG  Visual  Pregnancy  (5/5) 

Test  Kit(40133) 
Medix  Biotedi  Visual  hCG-M  Pregnancy 

Te8t(40132) 
Meridian  Diagnostics  Immunocard 

Test(40064) 
Pacific  Biotech  Beta  Quik  Stat(49051) 
Pacific  Bioiech  Cards  HGG-Seium/ 

Urine(49052) 
Syntron  Bioiesearch  Microcheck  HOG(58219) 
Syntron  Bloresearcfa  QuU^mc  Pregnancy 

Tast(58218) 
V-Tech  Target  HCG(67066) 
Wampole  One-Step  HOG(70074) 

AadylK  (2S02)  HCG.  Seram.  Quantitalivs 

Test  System,  Assay,  Examination 

Abbott  IMX(04056) 

Baxter  Stratus(07050) 

Baxter  Stratus  11(07051) 

Baxter  Stratus  IIntellect(07376) 

Becton  Dickinson  Af!inity(0707S) 

BioAutoMed  ASCA(07192) 

Boriiringer  Mannheim  BS  300(07160) 

Qba  Coming  ACS  180(10046) 

Cirrus  Diagnostics  Immulite(10159) 

Du  Pont  ACA  ni  with  aca  plus  Immunoassay 

System(13253) 
Du  Pont  ACA  IV  with  aca  plus  Immunoassay 

System(13254) 
Du  Pont  ACA  V  with  aca  plus  Immunoassay 

System(13255) 
PB  Diagnostics  Systems  OPUS(49001) 
Serooo  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Technicon  Inununo  1  System(61042) 

Anaiyte:  (2903)  HCG,  Urine,  Qualitativa 
(Ni»-Waived  Procedures) 

Test  System.  Assay,  Examination 

Ampcor  Monoclonal  Pregnancy  beta-HOG 

Liquid  Card  Test(04298) 
Ampcor  Quik-Dot  Pregnancy  beta-HOG  Dry 

Card  Test(04296) 
Bio-Rad  Quantiinune(07141) 
Biomerica  Nimbus(07152) 
Carter  Products  ANSWER  Pregnancy 

Te8t(10174) 
Medix  Biotech  HOG  Visual  Pregnancy  (5/S) 

TestlCit(40133) 
Medix  Biotech  Visual  hOG-M  Pregnancy 

Te8t(40132) 
NCS  Pregnancy  Latex  Slide  Test(43052) 
Organon  Teknika  Pregnosticon  Dri- 

Dot(46119) 
Pacific  Biotech  Beta  Quik  Stat(490Sl) 
Roche  Pregnosis(55048) 
Stanbio  Fertitell  Pregnancy  Slide  Test(58166) 
Stanbio  Fertiter  Pregnancy  Slide  Te8t(58120) 
Stanbio  QuickTell(58121) 
Syntron  Bioreaearch  Microcheck  HOG(58219) 


Wampole  UCG-BETA  SLIDE 
MONOCLONAL  0(70132) 
Wampole  UOC-BBTA  Stat(70131) 
Wampole  UCG-SUDB  TEST(70133) 

AaalytK  (2534)  HCG,  UrlM,  QMBlilative 

Test  System,  Assay,  Examination 
Wampole  UCG-BETA  Stat(70131) 

Aaalyte:  (2543)  HOG,  Whek  Blewl, 
Qualitathre 

Test  System.  Assay,  Exaaiination 
Bio-Rad  Quantimune(07141) 
Pacific  Biotech  Beta  Quik  Stat(49051) 

AadytK  (2550)  HDL  < 


Test  System,  Assay.  Examination 

Abbott  Vision,  Whole  Blood  HDL 

Procedure(04243) 
Ames  Seralynr  10(04155) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
Boehringar  Mannheim  Raflotron  I 

System(07197) 
Boehringer  Mannheim  Raflotron  P1us(07168) 
Cholestech  L.D.X.  Lipid  Analyzei<10170) 
Cirrus  Diagnostics  CRP  (Oardiac  Risk 

ProfilerMlOieO) 
Du  Pont  Anaiyst(130S5) 
EM  Diagnostic  Systems  EASY  PLUS  (aula 

sample  prBtreatmMttXl6022) 
EM  Diagnostic  Systems  EASY  ST  (auta 

sample  pretreatmentXl6025) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gamstar(16006) 
Electronucleonics  Gemstar  0(16007) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Medical  Technology  Corp.  QuikRaad(40113) 

Analytr.  (2547)  Hnua  Grawth  HsrmsM 
(GH) 

Test  System,  Assay.  Examination 

TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 

Analyta:  (2S12)  Iiwlia 

Test  System,  Assay,  Examination 

Abbott  IMX(04056) 
Boehringer  Mannheim  BS  300(07160) 
TOSCM  A1A-1200(61040) 
TOSOH  A1A-600(61039) 

Analyto:  (2S14)  Iraa 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  BPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  0  OCX(04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
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Amaricaii  Monitor  I 

Pmpwtlv«(04142) 
Butar  PimnfOToa) 
Butar  PHMBK  7aOZX(07049l 
Beckman  Syncimm  CX  4(07071) 
niirh— n  Syadam  CX  4  0107174) 
Bttckmui  Syncfaran  OC  8(07072) 
Becknun  Synchron  CX  7(07073) 
BioOMm  Uboratny  Sytamt  ATAC  2000/ 

2100(07188) 
BioOMm  Ubontocy  Systams  ATAC 

6000(07180) 
BioAutoMad  ASCA|0nt2) 
Boahriagv  Muwhaia  HitecU  704(07181) 
Bodiriafw  llannhrtm  Hitachi  706(07182) 
Boahringar  Mannbaim  Mtachl  717(07103) 
Boahrii^ar  I  laiinhila  Hitadd  728(07104) 
Boahriogar  MaonhaliB  Hitachi  737(07186) 
Boahringg  Mannbaim  Hitachi  747(07168) 
Boahrinyr  htemhalB  Mtadii  011(07377) 
aba  Coming  550  Bxpnaa(10038) 
aba  Caning  570  AlBaaca(1OOI0) 
CoultarDaoaa(10106) 
Coohw  Daooa  XL(10107) 
CouHar  Oprtrtwi  100(10115) 
CouhOT  Optlcbam  120(1007^ 
Gookar  Optlcham  180(10000) 
DatadMB  DC-100(13213) 
Du  Foot  ACA(13062) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  111(13173) 
Du  Past  ACA  IV(13083) 
Du  Pont  ACA  ¥(13084) 
Ita  PairtDiBaasfc»(13006) 
IXi  Pont  Dlmanakn  All(13087) 
Du  Poot  DImaiMiaa  BS(13215) 
BM  DiagDoatIc  Byatama  BP0S(ie01S) 
Blactronudaaaki  Gaiu-Piumgr(ia004) 
BlactrooudaoBicsGaBdaidOOOe) 
Ekctroaudaoolcs  Ganiilai(16006) 
Blactrooudaooica  Gamatar  D(100O7) 
testnimantatioa  Labantary  IL  Gena^ 

21(28160) 
butnnoantatian  Labctatuty  IL  Monaicfa 

1000(28062) 
bistnimaotatioa  Laboratory  IL  Mcmarcb 

2000(28231) 
InatnmwitaHnn  Laboratey  IL  I 

Ph]s(28063) 
Kodak  Ektacbam  250(34037) 
Kodak  Ektacbam  400(34012) 
Kodak  Ektacbam  500(34013) 
Kodak  Ektacbam  700(34014) 
Kixlak  Ektacbam  700  XR(3401S) 
Olympua  AU  5000(46001) 
Olvmpus  AU  5021(48084) 
Olympua  AU  5031(46085) 
Olympua  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46106) 
Olympus  AU  5231(46109) 
Oiympus  AU  800(46110) 
Olympus  Demand(460e2) 
Olympus  Rap)y(46089) 
Olympus  R>ply/AU5eo(46129) 
Roche  Cobas  Bio(55100) 
Roche  CclbES  FARA(55M(4 
Roche  Cobas  FARA  n(55041) 
Rocfaa  Cobas  Mira(55044) 
Rocba  Cobas  Mil*  P(us(55096) 
Rocba  Cobas  Mira  S(55045) 
Tachnicoo  AXON(61001) 
Tacbnicoo  Assist(61002) 


Tacb&lcon  Cham  1(61003) 
Tacbnloon  DAX  24(61004) 
Tachnhm  DAX  48(81006) 
Tacbniooo  DAX  72(61006) 
Tacfaakao  DAX  96(61007) 
Tacbnicon  RA  1000(6101^ 
Tacbnlcob  RA  2000(61011) 
TachniooB  RA  800(61012) 
Tacbaloap  RA  XT(81013) 
Wako  DiagDoetica  20R(70001) 
Wako  Di^noatica  30R(  70002) 


UMI 


:(28X3)k 
UMdL(UIBQNa 

7ea(  SyttBui,  A§Miy,  Smminotion 

Boehrioger  Mannheim  Hitachi  704(07101) 
Boahringar  Mannbaim  Hltadil  708(07102) 
Boahiingar  Mannhatan  Hitachi  717(07163) 
Boahringar  Mannbaim  Hitachi  736(07104) 
Boahringar  Mannheim  Hitachi  737(07166) 
BoahringT  Mannbaim  Hitachi  747(07186) 
Boahringar  Mannhafan  Hitachi  011(07377) 
Tachnlcoa  Cbem  1(61003) 
Tacbnicon  Cbem  1  Phia(61038) 

AMlyta:  (2820)  bacifcte  Dihj  ii  spam 

Tw^  Sya(BBi(  Assay,  Exuininutiou 

Abbott  VP(04082) 
Rocba  Cobaa  PARA(55040) 
Roche  CobM  PARA  11(55041) 
Roche  Cobas  Min(S5044) 

AaalytK  (3403)  Kataw.  Blaod 

Test  Syttem,  Auof,  ExanunOHon 

Amea  ACrrEST(04381) 

COS  Diagnoatica  Stat-SUe  »4etof(22126) 

AMlyta:  (3701)  Ladala  naty^M—a 
(LDH) 

Taaf  System,  Assay,  Examinatioii 

Abbott  Spactniin(04067) 

Abbott  Spectnun  BPX(04068) 

Abbott  Spactnua  Sariea  0(04069) 

Abbott  Spectnmi  Seriaa  0  CCXkOWTQi 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  Vtsioa(04083) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  DiagDostics  ISP 

1000(04140) 
American  Monitor  Diagnoatica  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Amea  Clinistat(041S0) 
Ames  Ser«Iyxer(04154) 
Ames  Seralyzer  01(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8e(07170) 
Beckman  Astra  !deaU07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  OC  7(07073) 
Bi&Cbem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioOiem  Laboratory  Systams  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 


„  rMaanbafan  Hitachi  704(07161) 
Boahihigai  MannhafaB  Hitadil  706(07162) 
Boahringar  Mannbaim  Hitadd  717(07163) 
Boahringer  Mannbafan  Hitadil  736(07164) 
Boebringer  Mannbafan  Hitadil  737(07165) 
Boehringer  Mannheim  Ifitachl  747(07166) 
Boahringer  Mannheim  Hitachi  911(07377) 
aba  Coming  550  Bniras8(10038) 
aba  Coming  570  AUiaooe(10039) 
aba  Coming  580  AniaiiC8a0040) 
Coulter  Dacoa(10106) 
Coulter  Dacoa  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  Optkbem  120(10079) 
Coulter  Optichem  180(10080) 
DataCham  DC-1O0(13213) 
Du  Poot  ACA(13082) 
Du  Poat  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13M3) 
Du  Pont  ACA  V(13084) 
Du  Poot  DimaBatea(13006) 
Du  Poot  Dimensioa  AR(13067) 
Du  Pont  Dimensicm  BS(1321S) 
EM  Diagnostic  Systaou  EASY  PLl»(1t01^ 
EM  Diagnoatic  Syatans  EASY  ST(16017} 
EM  DiagiMwtic  SyHamc  BFOS(1601S) 
Blactronucleonics  Gem-ProlUei(18004) 
EledvoauclaoiiiGaGaBaiaidOOOS) 
Elactwnnriannirs  GamataKlOOOO) 
ElectiaandaonioB  Camalar  0(18007) 
Instnaaentatioa  Labuialuiy  ILCaneaia 

21(28160) 
InstnimaBtaMoo  Laboialuty  IL  Moaaich 

1000(28082) 
Instrumantatioa  LabovMny  IL  Moaarch 

2000(28231) 
Instrumeotatiaa  Laboiatoty  IL  Monardi 

Plua(28083) 
Kodak  Bklachain  250(34037) 
Kodak  Ektacbam  400(34012) 
Kodak  Ektacbam  500(34013) 
Kodak  Ektacbam  700(34014) 
Kodak  Ektacbam  700  P(34024) 
Kodak  Ektacbam  700  XR(34015) 
Kodak  Ektachem  DT  9C  Modula(34017) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  DamaiMK46002) 
Olympus  Rapiy(46089) 
Olympus  Reply/AUS60(46129) 
Roche  Cobas  Bia(S5100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Min(55044) 
Roche  Cobas  Min  Plus(55006) 
Roche  Cobaa  Mira  3(55045) 
Roche  Cobas  Raady(5S046) 
Sclavo  Uni-Fast  System  Analym(58193) 
Sdavo  Uni-Past2  System  Analysin(58194) 
Tecfanicon  AXON(61001) 
Technicon  Asslst(61002) 
Technicon  Cham  1(61003) 
Technicon  DAX  24(61004) 
Tedmicoo  DAX  46(61005) 
Technlam  DAX  72(61006) 
Technicon  DAX  06(61007) 
Technicon  RA  100(61037) 


Technicon  R/ 
Technicon  R> 
Technicon  R> 
Technicon  R> 
WakoDiagnoi 
WakoDi^DOi 

Aaaly«a:(370 
Heart  Finctin 


Analyta:  (3703 
Fraction  (LLDl 

Test  Syttem.  A 

Du  Pont  ACA( 
Du  Pont  ACA  1 
Du  Pont  ACA  1 
Du  Pont  ACA  1 
Du  Pont  ACA  ^ 

Analyta:  (3704 

Test  System,  A 

Abbott  Spectn 
Abbott  TDX(04 
Abbott  TDX  n 
Abbott  VP(040 
Baxter  Parama 
Baxter  Parama: 
Beckman  Sync 


Tachnioon  RA  1000(61010) 
Tachnioon  RA  2000(61011) 
Tachnicon  RA  500(61012) 
Technioon  RA  XT(61013) 
Wako  Dii^noatica  20R(70001) 
Wako  Diapioatict  30R(70002) 

Aadjrte  (3702)  LMtala  DahydniMMW 
Haart  FlTKtka  (LO0.1) 

Tast  System,  Auay,  Bxamiaatioa 
Abbott  Spectrum(04067) 
Abbott  Spactrum  BPX(04068) 
Abbott  Spactrum  Sariaa  0(04069) 
Abbott  Spactrum  Sariaa  0  OOQOMTO) 
Abbott  VP(040e2) 
Backman  Synchron  CSC  4(07071) 
Backman  Synchron  CX  5(07072) 
BioOiam  Laboratory  Syvlems  ATAC  2000/ 

2100(07188) 
Boahringer  Mannhafan  Hitachi  704(07161) 
Boahringer  Mannhaim  Hitachi  705(07162) 
Boahringer  Mannhaim  Hitachi  717(07163) 
Boahringer  Mannhaim  Hitachi  736(07164) 
Boahringer  Mannhaim  Hitachi  737(07165) 
Boahringer  Mannhaim  Hitadii  747(07166) 
Boahringer  Mannhaim  Hitachi  011(07377) 
Gba  Corning  550  Bxih«ss(10038) 
Coulter  Dacoa(10106) 
Ou  Pont  ACA(130e2) 
Du  Foot  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(130e4) 
Elactronuclaonica  Gamini(1600S) 
Blactnnuclaonici  Gaai*tai(16006) 
Blactronucleonica  Gamatar  0(16007) 
InstrumantatiQn  Labontoiy  0.  Monarch 

1000(28082) 
Instrumentatioa  Labontoiy  0.  Mooar^ 

2000(28231) 
Olympua  AU  5000(46001) 
Olympua  AU  5131(46088) 
Olympua  Demand(46002) 
Olympua  Raply(4608B) 
Olympus  Reply/AU560(46129) 
Rocha  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Rocha  Cobas  FARA  0(55041) 
Rocha  Cobas  Mira(55044) 
Rocha  Cobas  Mira  Plus(550B6) 
Roche  Cobas  Mira  S(55045) 
Tachnicon  Assist(81002) 
Tachnicon  RA  1000(61010) 
Tachnicon  RA  2000(61011) 
Tachnicon  RA  500(61012) 
Technioon  RA  XT(61013) 

Analyta:  (3703) 
Fracdoa  (LLDH) 

Tert  Sygtem,  Auay,  BxaminaUoa 

Du  Pont  ACA(130e2) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(130e3) 

Du  Pont  ACA  V(13064) 

Analyta:  (3704)  LM4k  Acid  (LKlala) 

Test  System,  Assay,  Bxaminatioa 

Abbott  Spectrum(04067) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Abbott  VP(04082) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Backman  Synchron  CX  4(07071) 
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Dahydragauaa  Uvar 


Backman  Syncbnm  CX  4  (2(07174) 
Backman  Synchnm  CX  5(07072) 
Backman  Synchron  CX  7(07073) 
BioOiem  Laboratory  Syslans  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07192) 
Boahringer  Mannheim  Hitachi  704(07161) 
Boahringer  Mannheim  Hitachi  705(07162) 
Boahringer  Mannhatan  Hitachi  717(07163) 
Boabringar  Mannheim  Hitachi  736(07164) 
BoehringBT  Mannhaim  Hitachi  747(07166) 
Boahringer  Mannhafan  Hitachi  011(07377) 
aba  Coming  550  Brp>ass(10038) 
Ciba  Coming  570  Allianca(10030) 
Coulter  Daoaa(10106) 
DuPOntACA(130e2) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(130e3) 
Du  Pont  ACA  V(13084) 
Du  Pont  Diman^on(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  DimansioD  BS(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systeou  BPOSdOOlS) 
Elactronucleonics  Gein-Ptofila((16004) 
ElectronucleonicB  Gemini(16005) 
Electronucleonics  Gemslai(16006) 
Elactronucleonica  Gamstar  0(16007) 
Instrumentation  Laboratory  0.  Genaais 

21(28160) 
Instrumentation  Laboratoiy  0.  Monarch 

1000(28082) 
Instrumentation  Labotatuiy  Q.  Monarch 

2000(28231) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Nova  Stat  Profile  7(43035) 
Olympus  Reply(46069) 
Olympus  Reply/AU560(46120) 
Roche  Cobas  Bio(55100) 
Rocha  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Rocha  Cobas  Mira(55044) 
Tachnicon  AXON(61001) 
Technicon  Assist(61002) 
Technioon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Tachnicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Yellow  Springs  YSI  Model  1500  Sport(76003) 
Yellow  Springs  YSI  Modal  2300(76004) 
Yellow  Springs  YSI  Modal  2372(76005) 


Analyta:  (3709) 
(LAP) 


Aminopaptidi 


Test  System,  Assay,  Examination 

Beckman  Synchn»  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchnm  CX  7(07073) 
Boehringer  Mannheim  Hitachi  705(07162) 
Instrumentation  Laboratoiy  0.  Monarch 
Plus(28083) 

Analyta:  (3711)  L^aaa 

Test  System.  Assay,  Examinatioa 

Abbott  Spectrum(04067) 
Abbott  VP(04082) 
Baxter  Param8x(07048) 
Beckman  Synchron  CX  4(07071) 


Backman  Synchron  CX  5(07072) 
BioOiam  Labocatory  Systems  ATAC  2000/ 

2100(07168) 
Bio-Chem  Laboratory  Syatana  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boahringer  Mannhaim  Hitadii  704(07161) 
Boehrix^  Mannhafan  Hitachi  7(ft(07162) 
Bodirfaiger  Mannhafan  Hitachi  717(07163) 
Boahringer  Mannhafan  Hitadii  736(07164) 
Boriuinger  Mannhafan  Hitachi  737(07165) 
Boehringer  Mannhaim  Hitachi  747(07166) 
Boahringer  Mannhefan  Hitachi  011(07377) 
aba  Comfaig  550  B>mnas(10038) 
aba  Comfaig  570  AlUanca(10030) 
Coulter  Dacos(10106) 
Do  Foot  ACA(13062) 
Du  Pont  ACA  0(13172) 
Du  Foot  ACA  01(13173) 
Du  Pont  ACA  IV(130e3) 
Du  Pont  ACA  V(13064) 
Du  Pcmt  Dfanensi(m(130e6) 
Du  Pont  Dfanension  AR(13067) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Profiler(ie004) 
Electronucleonics  Gamini(16005) 
Electronucleonics  Ganiatai(16006) 
Electronucleonics  Gemstar  0(160Q7) 

21(28160) 
Instrumentation  Laboratory  IL  Monadi 

1000(28082) 
Instrumentation  Laboratory  IL  Monardi 

2000(28231) 
Instrumentation  LAoratoiy  IL  Monardi 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektadiam  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektadiam  700  P(34024) 
Kodak  Bktacham  700  XR(34015) 
Olympus  AU  5000(46001) 
OlymiMS  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46088) 
Olympus  Reply(46080) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Rocha  Cobas  FARA  0(56041) 
Rocha  Cobas  Mfa^55044) 
Roche  Cobw  Mira  Phis(5S006) 
Roche  Cobas  Miia  S(55045) 
Tachnkxm  AXON(61001) 
Technicon  Assist(61002) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Tachnicon  DAX  06(61007) 

Aaaiytr  (3712)  Utfatem 

Test  System.  Assay.  Examination 

AMDEV  Lytening  2  Instant  ISB(04348) 
AMDEV  Lytenfaig  2z  Instant  ISE(04345) 
AVL  985-8(0401 5) 
AVL  985-Sl(04016) 
Abbott  TDX  FLx(04072) 
Amdev  ISB  Analy»it04136) 
Baxter  CLiNaK  ISE  Modu)a(07185) 
Baxter  Lytening  Systems  31(07304) 
Baxter  Paraniax(07048) 
Baxter  Paramax  720(07186) 
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Buter  PumoMX  720  ZX(07M0) 

BKkmu  LABLYTB  S30(070U) 

Backmu  Synchrao  BL-ISE(07074) 

aiM  Corniag  480(10173) 

aiM  Corning  6S4(10044) 

Gouhor  PLEXLYTB  3(10071) 

Couhar  FUXLYTB  6(10072) 

Du  Pool  nTk.  U  An«ly»r<13090) 

InstruoMntatioa  LabocMocy  0. 943(28190) 

UMlka  BMyLyta  Uthium(40130) 

Nova  11(43012) 

Nov*  11  (widi  CRTX43048) 

Nova  13(43014) 

Nova  13  (with  CanK43050) 

Nova  4(43018) 

Nova  4  (with  0)7X43046) 

Nova  Nuclaut(43028) 


UMI 


A— lyla;  (3713)  Ifiniiing  Hafana  (UQ 
Taat  Syttem.  Astay.  Sxamiaation 

AbboH  IMX(04056) 
Abbott  IMX  Saiact(04229) 
BaxtarStTatua(070S0)         I 
Baxtar  Stratus  n(07051)      I 
Baxtar  Stratus  IInt0ll6Ct(O7376) 
Bacton  Dickinson  Affinity(07075) 
Bodiringar  Mannheim  ES  300(07160) 
Qba  Corning  ACS  180(10046) 
Onus  DilgiKiatics  ImmuHte(10159) 
PB  Diagnostics  Systenu  OPUS(49001) 
Sarooo  Baker  SR  1(56090) 
Serooo  Di^nostics  SR  1(58250) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Tedtnioon  Immuno  t  Systein(61042) 

AM^f%K  (4002)  MapMaioi 

Test  SjvtBoi,  AMMoy.  Bxambtation 

Abbott  SpactTum(04067) 

Abbott  Spactnun  EPX(04068) 

Abbott  Spactnun  Series  0(04069) 

Abbott  Spectrum  Series  B  OCX(04070) 

Abbott  VP(04062) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 
1000(04140) 

American  Monitor  Diagnostics  ISP 
2000(04141) 

Amsrican  MonitM' Diagnostics 
Parspective(04142) 

Baxtar  Panmax(07048) 

Baxtar  Paramax  720  ZX(07049) 

Beckman  Synchnm  CX  4(07071) 
Beckman  Synchroo  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchion  CX  7(07073) 
BioOiam  Ldwratory  Systems  ATAC  2000/ 

2100(07188) 
BioOiem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitadii  704(07161) 
Boehringar  Mannheim  Hitachi  705(07162) 
BwhHngf>  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehrii^w  Mannheim  Hitachi  737(07165) 
Boahrii«Br  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitadii  911(07377) 
Ob*  Coming  550  Bxnresa(10038) 
Ob*  Coming  S70  AlUanc8(10039) 
Qba  Coming  580  Allianca(10040) 
CouHarDacosdOlOO) 
Couhar  Dacoa  XL(10107) 
Couhar  Opticbem  100(10115) 
Couhar  Opticham  120(10079) 


Couhar  Opticham  180(1008(4 

DuPDOtACA(13062) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

Du  Pont  Diniensioo(130ee) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  ES(13215) 

EM  Diagnoatic  Systaou  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Electronudeonics  Gem-Profilar(16004) 

Electronucleooics  Gemini(16005) 

Electronucleonics  G«mstai(16006) 

Elactroouclaooics  Gemstar  0(16007) 

Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instnunentatioo  Laboratory  IL  Monarch 

1000(28062) 
Instnunentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektacham  250(34037) 
Kodak  Ektacham  400(34012) 
Kodak  Ektachem  500(34013) 

Kodak  Ektachem  700(34014) 

Kodak  Ektachem  700  P(34024) 

Kodak  Ektachem  700  XR(34015) 

Kodak  Ektachem  UT  60(34016) 

Nova  6(43020) 

Nova  Nucleus(43028) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46084) 

Olympus  AU  5031(46085) 

Olympus  AU  5061(46086) 

Olympus  AU  5131(46088) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46109) 

Olympus  AU  800(46110) 

Olympus  Demand(46002) 

Olympus  Reply(46089) 

Olympus  Reply/AU560(46129) 

Roche  CobasBia(55100) 

Roche  Cobas  FARA(55040) 

Roche  Cobas  FARA  0(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  CobesMiraS(55045)       — -s, 

Technicon  AXON(61001) 

Technicon  Assist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  2OR(700O1) 

Wako  Diagnostics  3OR(70002) 

Aaalyte:  (4018)  M^neeiam.  laoiaad 
Test  System.  Assay,  Examination 
Nova  SUt  Profile  6(43036) 
AaalytK  (4019)  MicreaJbumin 
Test  System.  Assay,  Examination 
Abbott  Spectrum  EPX(04068) 
Abbott  VP(04082) 


I  AiTay(07187) 

Bedmian  Array  360(07062) 
Beckman  Syndinm  CX  4(07071) 
Beckman  Synchron  CSC  S(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  717(07163) 
Qba  Coming  550  Bxpress(10038) 
Coulter  Opticbem  100(10115) 
Coulter  Opticbem  120(10079) 
Coulter  Opticbem  180(10060) 
EM  Diagnostic  Systems  EPOS(1601S) 
Instrumentation  LaborAory  IL  Monarch 

1000(28082) 
Instnmientation  Laboratory  IL  Monarch 

2000(28231) 
Olympus  Reply(46069) 
Olympus  Reply/ AU560(46129) 
Roche  Cobas  Bio(5S100) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(5S044) 
Technicon  RA  1000(61010) 

Analyta:  (4026)  Microprolain.  CST 

Test  System.  Assay.  Examination 

Abbott  Spectrum(04067) 

Abbott  VP(04082) 

Beckman  Synchron  CX  4(07071) 

Becksoan  Synchron  CX  5(07072) 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Maimheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
aba  Coming  550  Express(10038) 
EM  Diagnostic  Systems  BPOS(16015) 
Electronucleonics  Gem-Profilei(16004) 
Electronucleonics  Gemstar(16006) 
Electronucleonics  Gemstar  0(16007) 

Instrumentation  Laboratory  IL  Genesis 
21(28160) 

Instrumentation  Laboratory  IL  Monarch 
1000(28082) 

Instrumentation  Laboratory  IL  Monarch 
2000(28231) 

Instrumentation  Laboratory  Multistat 
111(28183) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46084) 

Olympus  AU  5031(46085) 

Olympus  AU  5061(46086) 

Olympus  AU  5121(46087) 

Olympus  AU  5131(46088) 

Olympus  Reply(46089) 

Olympus  Reply/ AU560(46129) 

Roche  Cobas  Bio(55100) 

Roche  Cobas  FARA(55040) 

Roche  Cobas  FARA  0(55041) 

Roche  Cobas  Mira(5S044) 

Roche  Cobas  Mira  Plua(55096) 

Technicon  AXON(61001) 

Technicon  Assist(61002) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Aulyta:  (4027)  Mkroprolai^  Urtea 

Test  System.  Assay.  Examination 
Abbott  Spectrum(04067) 
Abbott  VP(040e2) 


Test  System, 

Baxter  Stratv 
Baxter  Stratu 
Baxtar  Stratu 
PBDiagnoati 


ATAC2000/ 


Beckman  Synchrao  CX  4(07071) 
Beckman  Synchnn  OC  5(07072) 
BioOMm  Labontory  Syatama  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannbaim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitadii  747(07166) 
aba  Ccnning  550  Bxprew(10038) 
EM  Diagnoatic  Syitem*  EPOS(16015) 
Electronucleonics  G«m-Profiler(16004) 
Electrcnucleonics  Genutai(16006) 
Electronucleonics  Gematar  0(16007) 
Instrumentation  Laboratoiy  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Labcnatoiy  Multistat 

DI(28183) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46088) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(5S044) 
Roche  Cobas  Mira  Plus(55096) 
Technicon  AXON(61001) 
Technicon  As8i8t(61002) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Aaalyto:  (4023)  MyogloMa 

Test  System,  Assay,  ExamincAion 

Baxter  Stratu8(07050) 

Baxter  Stratus  11(07051) 

Baxter  Stratus  IIntallect(07376) 

PB  Diagnostics  Systoos  OPUS(4g001) 

Aaalyto:  (4602)  Oaaolality.  Saraa 

Test  System,  Assay,  Examination 

Advanced  Instruments  3M0  Miao- 

Osmometer(0431S) 
Advanced  Instruments  Cryomatic  3C2 

Osmometer(04314) 
Advanced  Instruments  DigiMatic  3D2 

Osmometer(04097) 
Advanced  Instruments  Wide  Range 

Osmometer  3W2(04330) 
Fiske  2400  Osmometer(19008) 
Precision  Systems  Qryette  WR(4g053) 
Precision  Systems  Micro  uOsmette(40O59) 
Precision  Systems  Multi-Otmette(49054) 
Precision  Systems  Osmette(49058) 
Precision  Systems  OsoMtte  A(49056) 
Precision  Systems  Osmette  11(49055) 
Precision  Systems  Osmette  S(49057) 
Wescor  5500  Vapor  PraasuiB 

Osmometer(70037) 
Wescor  5500XR  Vapor  Praasure 

Osmometer(70094) 
Wescor  Colloid  Osmometer  Model 

4100(70096) 
Wescor  Colloid  Osmametar  Model 

4400(70095} 
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Waaoor  Colloid 
4420(70036) 

Aadyto:  (4003)  Onolalily.  UriM 
Test  System.  Amay.  Examinatiea 

Advanced  Instnunents  3M0  Micio- 

Osmometei(043l5) 
Advanced  Ixutruments  Cryomatic  3C2 

O8mometei(04314) 
Advanced  Instruments  DigiMatic  3D2 

Osmometei(04097) 
Advanced  Instruments  Wide  Range 

Osmometer  3W2(04330) 
Fiske  2400  Osmometei(19008) 
Precision  Systems  Oyette  WR(49053) 
Precision  Systems  Micro  uOsmette(49059) 
Precision  Systems  Multi-Oaiiwtte(49054) 
Precision  Systems  Otmette(40058) 
Precision  Systems  Osmette  A(490S6) 
Precision  Systems  Osmette  11(49055) 
Precision  Systems  Osmette  3(49057) 
Wescor  5500  Vapor  Pressure 

Osmometer(70037) 
Wescor  5500XR  Vapor  Pressure 

O8mometer(70094) 
Wescor  Colloid  Osmometer  Model 

4100(70096) 
Wescor  Colloid  Osmometer  Model 

4400(70095) 
Wescor  Colloid  Osmometer  Model 

4420(70036) 

Aaalyto:  (4604)  OxyhmmeifiMm/Osnm 
Saturatioa 

Test  System,  Assay,  Examiaation 

AVL  912(04009) 
AVL  995  Hb(04021) 
Ciba  Coming  2500  0O-oximeter(10162) 
Qba  Coming  270  OO^ximelei(10163) 
Instnmientation  Laboratory  IL  282(28180) 
Instrumentation  Laboratoiy  IL  382(28212) 
InstrumenUtion  Laboratory  IL  482(28151) 
Radiometer  ABL  520(55055) 
Radiometer  OSM  2(55058) 
Radiometer  OSM  3(55059) 
Waters  Instruments  Oxicom  2000(70121) 
Waters  InstrumenU  Oxicom  2100(70130) 
Waters  InstrumenU  Oxicom  3000(70075) 

Aaalyto:  (4905)  Phoaphalidylslycard  (PG>- 
AauioticFhud 

Test  System,  Assay,  Examination 

Irvine  Scientific  AmnioStat— FLM(28065) 

AaalytK  (4906)  Phoaphorw 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  Q  CCX(04070) 

Abbott  VP(04082) 

American  Monitor  Diagnostics  Excal(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspectivef  04142) 
Baxter  Paramax(07O48) 
Baxter  Paramax  720  ^07049) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(070SS) 
Beckman  Synchroo  AS>X(07069) 


Beckaaa  Syacfaran  AS-Xa(07172) 
Beckmaa  Syndma  AS-Xi(07173) 
Beckman  Synchroo  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  8(07072) 
Beckman  Synchnn  CX  7(07073) 
BioOiem  Laboratory  SyMsms  ATAC  2000/ 

2100(07188) 
Bio<3iem  Laboratory  Syatans  ATAC 

6000(07189) 
BioAutoMed  ASCA(07102) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  706(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannhaim  HMacfai  736(07164) 
Boehringer  Manabeim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Qba  Corning  550  Kxnram(1003a) 
Qba  Combtg  570  AIlianca(10039) 
Qba  Coming  580  Alliance(10040) 
Coulter  Dacos(10106) 
Coulter  Dacos  Xmoi07) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  C^tichem  180(10060) 
DataChem  DC-100(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
DuPontACAIU(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(1 3084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13067) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  BASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gemstai(  16006) 
Elactrooucleonics  Gemstar  0(16007) 
Instrumentation  Laboratory  IL  Geoesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Labontory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Mooaich 

PIus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Dem«nci(46002) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(')5100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PAKA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  5(55045) 
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Sdmo  Uni-PMt  Sjrwtn  AMhran(5«193) 
Sdvm  Uni-FMt2  SyHn  Aii^yMc(UlM) 
TM^nkno  AXON(«1001) 
Tadmksa  A*tisKS1002) 
TK^nkoB  ChoB  1(61003) 
TM^niooo  DAX  24(61004) 
TKfaakSB  DAX  48(61006) 
Tacfankoo  DAX  72(61006) 
TKfankOB  DAX  96(61007) 
TMdmkia  RA  100(61037) 
TKdmioao  RA  1000(6101(9 
TK±nk»  RA  2000(61011) 
TwAolooa  RA  800(61012) 
TtoduiooB  RA  XTt61013) 
Wako  Di^ntwtics  20R(70001) 
Wako  Di^Doattcs  30R(70002) 

AMljrlK  (4610)  PatMrim 

Taaf  SfrtMR,  Auof,  Bxaminatkm 

AMDBV  Lytaning  1  Iiwtant  ISB(04344) 

AMDBV  Lytaning  2  Inatant  ISB(04348) 

AMDBV  Lytaning  U  Inatant  ISB(0434S) 

AMDBV  Lytaning  S  Instant  ISB(04346) 

AMDBV  Lytaning  8  Instant  ISB(04347) 

AMDBV  Lytaning  6R  Instant  ISB(04349) 

AVL  9120(04236) 

AVL  9130(04237) 

AVL  9140(04308) 

AVL  962-5(04012) 

AVL  963-5(04013) 

AVL  964-5(04014)       I 

AVL  968-5(04018) 

AVL  966-5(04017) 

AVL  967-5(04018) 

Abbott  Spactium(04067) 

Abbott  Spactium  BPX(04068) 

Abbott  ^wctnim  Sariaa  n(04069) 

Abbott  Spactium  Sarias  D  OCX(04070) 

Abbott  VP(040e2) 

Abbott  Vision(04083) 

Amdev  ISB  Analym(04136) 

Amarican  Monitor  Diagnostics  Bxcsl(04139) 

Amarican  Monitor  Diagnostics  ISP 
1000(04140) 

Amarican  Monitor  Diagnostics  ISP 
2000(04141) 

Amarican  Monitor  Diagnostics 

Parspactiva(04142) 
AmasCllnistat(04180) 
Amas  SaralyaBi(04184) 
Amas  Saralyxer  10(04158)     { 
BakarAna-Lyte-«-1(07021)    ' 
Bakar  Ana-Lyta  ••-2(07022) 
Baxtar  CLlNaK  ISB  Modula(07188) 
Baxtar  Lytaning  Systams  20(07303) 
Baxtar  Lytaning  Systams  30(07308) 
Baxtar  Lytaning  Systaou  31(07304) 
Baxtar  Lytaning  Systems  32(07306) 
Baxtar  Paramax(0704S) 
Baxtar  Paramax  720(07186) 
Baxter  Paiamax  720  ZX(07O49) 
Backman  Astn  4(07063) 
Backman  Astn  8(07064) 
Backman  Astra  8a(07170) 
Backman  Astia  Idaa)(07055) 
Backman  B2A(07060) 
Backman  E4A(07061) 
Badonan  LABLYTB  800(07068) 
Backman  LABLYTB  810(07066) 
Backman  LABLYTB  820(07067) 
Backman  LABLYTB  830(07068) 
Backman  Synchron  AS-X(07069) 
Backman  Synchron  AS-Xa(07172) 
Backman  Synchron  AS-Xi(07173) 
Badnnan  Sjmchron  OC  3(07070) 
Backman  Synchron  CX  8(07072) 


Backman  Syndiron  QC  7(07073) 
Backman  Syncbron  BL-ISB(07074) 
Bk><aiam  Laboralory  Systans  ATAC  2000/ 

2100(07188) 
Bio-aiam  Laboratory  Systams  ATAC 

ISB(07190) 
BioCbam  Laboratory  Systams  ATAC  ISB 

Plua(07191) 
Boabrii^sr  Mannhaim  Biodynamks 

Unimatar  280(07284) 
Boahringar  Mannliaim  Blodynamlcs 

Unimatar  300(07252) 
Boahringar  Mannhalm  Blodynamlcs 

Unimatar  330K(07253) 
Boahringar  Mannbalm  Hitachi  704(07161) 
Boahringar  Mannbalm  Hltadil  706(07162) 
Boahringar  Mannheim  Hitachi  717(07163) 
Boahringar  Mannheim  Hitachi  736(07164) 
ii««K>i«y  iLi.««turfm  Hitachi  737(07168) 
BfwhringfT  Mannheim  Hitachi  747(07166) 
Boehringar  Mannheim  Hitachi  911(07377) 
Boahringsr  Maimheim  Raflotron  1 

System(07197) 
Bodirlngar  Mannheim  Reflotron  Plus(07168) 
aba  Coralng  288(10037) 
Qba  Coming  480(10173) 
Qba  Coming  570  Alliance(10030) 
Oba  Coming  580  AUianc8(10040) 
Qba  Coming  614(10041) 
Qba  Coming  644(10043) 
Qba  Coming  654(10044) 
Qba  Coming  664  FAST  4(10045) 
Coulter  Dacoa(10106) 
Coulter  Dacoa  XL(10107) 
Coulter  FLEXLYTE  3(10071) 
Coulter  FLEXLYTE  6(10072) 
Coulter  Optkbrnn  100(10115) 
Coulter  Optlcbam  120(10079) 
Coulter  Optichem  180(10080) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  10(13173) 
Du  Pont  ACA  V(13064) 
Du  Pont  Dimansion(13086) 
Du  Pont  Dimension  AR(13067) 
Du  Pont  Dimension  BS(13215) 
Du  Pont  Na.  K.  U  Analyaar(13090) 
EM  Diagnostic  Systems  EASY  ST(16017) 
Electrooucleonics  Gem-Profi)ei(16004) 
Blectronudeonics  Gemini(1600S) 
Electrooucleonics  Gemstai(16006) 
Blectronudeonics  Gemstar  0(16007) 
Biectrooudaonka  Starlyte  0(16009) 
I-STAT 1-STAT  Portable  Clinical 

Analyaaf(28186) 
Instrumentation  Laboratory 

B(Xlectrolytes(28063) 
Instrumentation  Laboratory  IL  501(28070) 
Instrumentation  Laboratory  IL  502(28071) 
Instrumentation  Laboratory  IL  943(28190) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Instrumentation  Laboratory  Pboenix(28064) 
Kodak  Bktachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 

Kodak  Ektachem  DTE  Module(34018) 

Liston  ECS  2000(37036)  Mallinckrodt 
GBM-5TAT(40125) 


Malllndcndt  Gam  6  Plua(40002) 
MaUlndcradt  Gam  Pnmtar(40003) 
MadTaat  Systems  Madlsanaar  2001(40120) 
Madlca  BasyLyta  Ion  Sdactlva 

Analyaei(40032) 
Madlca  BasyLyta  Utfalum(40130) 
Madlca  BaayLyte  Phia  Ion  Salectiva 

Andynr(40033) 
Nova  1(43010) 
Nova  1  (with  CRTX43045) 
Nova  10(43011) 
Nova  11(43012) 
Nova  11  (%vith  CRTX4304e) 
Nova  12(43013) 
Nova  12  (with  CRTX43049) 
Nova  13(43014) 
Nova  13  (with  CRTK430S0) 
Nova  14(43015) 
Nova  14  (wMi  CRTX430S1) 
Nova  4(43018) 
Nova  4  (with  CRTX43046) 
Nova  5(43019) 
Nova  5  (with  CRTX43047) 
Nova  6(43020) 
Nova  9(43023) 
Nova  Nudaus(43028) 
Nova  Stat  Profile  1(43029) 
Nova  SUt  Profile  2(43030) 
Nova  Stat  Profile  4(43032) 
Nova  SUt  Profile  5(43033) 
Nova  Stat  Profile  6(43034) 
Nova  Stat  Profile  8(43036) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  8121(46087) 
Olympus  AU  5131(46068) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46089) 
Olympus  Raply/AU560(46129) 
Orion  Model  1020  Na/K  Analyzer(46120) 
Points  Scientific  lonetlcs  Electrol3rte 

Analyar  0(49063) 
Pointa  SdenUfic  lonetlcs  Model  310(49061) 
Radiometer  ABL  4(55006) 
Radiometer  ABL  505(55053) 
Radiometer  KNA  1(55056) 
Radiometer  KNA  2(55057) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(58041) 
Roche  Cobas  Mira(S5044) 
Roche  Cobas  Miia  Plus(55096j 
Roche  Cobas  Mlra  5(55045) 
Seragen  Qulck-Lyte  K/Na(58ig2) 
Technicon  AXON(61001) 
Technlooo  Assist(61002) 
Technicon  Cham  1(61003) 
Tedmkon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Tedmlcon  DAX  96(61007) 
Technicon  RA  100(61037) 
Tedinicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  2(A(70001) 
Wako  Diagnostics  3(«(70002) 

Analyta:  (4914) 


UMI 


TdH  Sygtam,  AsMoy,  Bxaniinatkm 
Abbott  IMX(04(^) 
Bacton  Dickinaon  ACBiiity(0707S) 
Boriuinger  Mannhrtm  BS  300(07160) 
S«rono  Bakar  SR  1(58000) 
Serono  Oiagnoatka  SR  1(58250) 

AMljna:(4il5)PralM:tte 

Taff  Systam,  AMtay,  Examination 

Abbott  IMX(04056) 
Abbott  IMX  Salact(04229) 
B«xtarStratua(070S0) 
Baxter  Stntua  11(07051) 
Baxtar  Stiatiu  nntallact(07378) 
BactOD  Dickinaoo  AlBiiity(0707S) 
Boahringar  Mannhaim  BS  300(07160) 
Qba  Coralng  ACS  180(10046) 
PB  Diagnoatics  Syatonu  OPUS(4g00l) 
Sarano  Bakar  SR  1(58090) 
Sanmo  Oi«gnoatiC8  SR  1(58250) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Tachniooo  bmnuno  1  Systam(61042) 

AadylK  (4M8)  Praalalk  Acid  Phoapbataaa 
(PAP) 

Te$t  Syttem,  Astay,  Examination 

Abbott  IMX(04056) 
Baxtar  StTatiu(07050) 
Baxtar  Stratus  0(07051) 
BioAutoMad  ASCA(07192) 
Instrumentation  Labofatory  tL  Monarch 

Plu«(28083) 
TOSOH  A1A-1200(61040) 
T0SC»1  A1A-600(61039) 

Aaaljna:  (4921)  ProlaiB.  Tatal 

Taff  Syttan,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  D  OCX(04070) 

Abbott  VP(04082) 

Abbott  VUi(»(04083) 

American  Monitor  Diagnoatics  Bxoel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Ames  Clinistat(04150) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  £X(07049) 
Beckman  Astra  8(07054) 
Beckinan  Astra  8e(07170) 
Beckman  Astra  IdeaK07055) 
Beckman  Synchnm  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Syndiron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
BioOiem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutcAfed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
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Boehrlngar  Mannheim  Hitadd  747(07166) 

Boehringer  Mannheim  Hitadii  911(07377) 

Qba  Coming  550  Bn)iess(10038) 

Qba  Coming  570  AlUanca(10039) 

aba  Coming  580  Allianca(10040) 

Coulter  Daooa(l0l06) 

Coulter  Dacoa  XL(10107) 

Coulter  Optichem  100(10115) 

Coulter  Opticbem  120(10079) 

Coulter  Opticbem  180(10080) 

DataChem  DC-100(13213) 

Du  Pont  ACA(13082) 

DuPantACAn(13172) 

Du  Poot  ACA  10(13173) 

I>i  Punt  ACA  IV(13083) 

Du  Pont  ACA  V(13064) 

Du  Pont  Analyst(130e5) 

Du  Poot  Dtmanstoo(13086) 

Du  Poot  Dimension  AR(130e7) 

Du  Pont  Dimension  K(13215) 

EM  Diagnostic  Systems  EASY  ST(16017) 

BM  Diagnoatic  SysteoM  BPOS(16015) 

Blectronudeonics  Geai^*iofilai(18004) 

Electronudeonics  Gemini(16005) 

Electronucleonics  Gemstar(16006) 

Electnmucleonics  Genutar  0(16007) 

Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instnunentation  Laboratoiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratoiy  IL  Monarch 

Plus(28083) 
Instrumentation  Laboratoiy  Phoenix(28084) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(3401 2) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Nova  Nucleus(43028) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Reicbert  TS  Metei(S5071) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(5S096) 
Roche  Cobu  Mira  S(55045) 
Roche  Cobas  Ready(55046) 
Sdavo  Uni-Past  System  Analyxer(58103) 
Sdavo  Uni-Past2  System  AnalyxM<58194) 
Technicon  AXON(61001) 
Technioon  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technioon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 


Technioon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnoatics  30R(7O0O2) 

AMjlyta;(49»3)Pssaiiihillais>i 


Tast  Syslam.  Assay.  Examination 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Poot  ACA  V(130e4) 
Du  Pont  Dimension(13006) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimensicm  BS(13215) 

AMlyla:  (4M1)  Pyrvvala 
Test  System.  Assay.  Examinatiom 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA(55040) 

AmsipK  laaoT)  ■alhal 


Test  System,  Assay,  Examination 

Behring  Nephekia>eter(07273) 
Behring  Nephelometer  100(07272) 

AulytK  (5805)  Sodiiia 

Test  System.  Assay,  Examination 

AMDEV  Lytening  1  Instant  ISB(04344) 

AMDEV  Lytening  2  Instant  ISB(04348) 

AMDEV  Lytening  2z  faistant  ISB(04345) 

AMDEV  Lytening  5  histant  ISB(04346) 

AMDEV  Lytening  6  Instant  ISE(04347) 

AMDEV  Lytening  6R  Instant  ISE(04349) 

AVL  9120(04236) 

AVL  9130(04237) 

AVL  9140(04305) 

AVL982-S(04012) 

AVL  983-5(04013) 

AVL  984-5(04014) 

AVL985-S(04015) 

AVL  986-5(04017) 

AVL  987-5(04018) 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  0(04069) 

Abbott  Spectrum  Series  0  Oa((04070) 

Abbott  VP(04082) 

Amdev  ISB  Analyaei(04136) 

American  Monitor  Dia^iostics  Bxoel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Baker  Ana-Lyte  4^1(07021) 
Baker  Ana-Lyte  42(07022) 
Baxter  CLiNaK  I5E  Module(07185) 
Baxter  Lytening  Systems  20(07303) 
Baxter  Lytening  Systems  30(07305) 
Baxter  Lytening  Systems  31(07304) 
Baxter  Lytening  Systems  32(07306) 
Baxter  Paramax(07048) 
Baxter  Paramax  720(07186) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  4(07053) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  ldeal(07055) 
Beckman  B2A(07060) 
Beckman  E4A(07061) 
Beckman  LABLYTB  800(07065) 
Beckman  LABLYTB  810(07066) 
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I LABLYTE  S30(07067) 
Backmu  LABLYTB  S30(0706a) 
Beckmui  Synchraa  AS-X(070M) 
IWrkmaii  Synchraa  AMUfonTl) 
Backmu  Syndtaoa  AS-Xi(0n73) 
Backmui  Syndirao  CX  3(07070) 
BwctaiWD  Synchfoo  CX  5(07072) 
Borkmiii  SychraoCX  7107073) 
BacknMn  Synchroo  BL-1SB(07074) 
Bto-OMin  Labontoiy  SyHnM  AT  AC 

ISB(07190) 
BioOMin  Labontary  SytiMM  AT  AC  ISB 

Plua(07191) 
Bo0hrii«ar  Mannhaim  Hitachi  704(07161) 
BcMhrlngor  MuuihnBa  Hitachi  706(07162) 
B(Mhrii«8r  Maanhaim  Hitachi  717(07163) 
Bo0hrii«ar  Mannheim  Hitachi  736(07164) 
Bhehrii«Br  MminhaJm  Hitachi  737(07166) 
Boahrii^ar  Mannhaim  Hitachi  747(07166) 
Boehringar  Mannhaim  Hitachi  911(07377) 
Qba  Corning  286(10037) 
aba  Corning  480(10173) 
Qba  Coming  570  AUianc8(10039) 
aba  CoraiBg  580  AIIianca(1004d) 
Qba  Coniii«614(10Ml) 
aba  Corning  644(100431 
aba  Coming  654(10044] 
aba  Coming  664  PAST  4(10045) 
Coultar  DacD*(10106) 
Coultar  Dacos  XU10107)        I 
Coulter  FLEXLYTB  3(10071) 
Coultar  PLEXLYTE  6(10072) 
Coultar  Opiicham  100(10115) 
Coultar  OpHchaa  120(10079) 
Coultar  Opttchen  li0(10060) 
Du  Pont  ACA  0(13172) 
DuPoatACADKl3173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13064)  I 

Du  Pont  Diinension(13086) 
Du  Pont  Dimension  AR(1 3067) 
Du  Pont  Dimension  BS(  13215) 
Du  Ptmt  Na.  K,  U  Ana]yaM(1)090) 
Blectrooucleonics  Gem-PRiAIar(16004) 
Electronucleonics  Omini(16006) 
Blectronucleonica  Gemstar(18006) 
Electnmucleonica  Gematar  11(16007) 
Electronudeonica  Stariyte  IK16000) 
l-STAT  i-STAT  Portable  Qinkal 

Ana)yw(28186) 
Inatrumentation  Laboratory 

BGElectrolytea(2a063) 
iaatrumaatatioa  Laboratory  IL  501(2807(4 
hutnunentatiao  Laboratory  IL  502(28071) 
Instrumentation  Laboratory  IL943(2819CQ 
Instrumentation  Laboratory  IL  CaBesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboralary  U.  Monarch  - 

2000(28231} 
Instrumenlatiaa  Laboratory  IL  Monarch 

Plua(28063) 
Instrumentatiaa  Laboratory  l%oaaix(28064) 
Kodak  Kktarham  250(34037) 
Kodak  Ektacham  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektacham  700  XR(34015) 
Kodak  Ektachem  DTE  MoihilB(34018) 
Liston  ECS  2000(37036) 
Mallinckrodt  GEM-STAT(40125) 
Mallinckrodt  Gen  Priauaf(4e0O3) 
MedTest  Systems  MediaaMor  2001(40120) 
Madica  BasyLyte  loo  Satacttw 

Aaalyaai(40092) 


UMI 


Madica  BasyLyte  Uthlum(4013(9 
Madica  BasyLyte  Plus  Ion  Selecttv* 

An«Iynr(40033) 
Nova  1(43010) 
Nova  1  (wMfa  arn(4304S) 
Nova  10(43011) 
Nova  11(43012) 
Nova  11  (with  CRTK43048) 
Nova  12(43013) 
Nova  12  (with  CRTK430«9) 
Nova  13(43014) 
Nova  13  (with  Cim(43050) 
Nova  14(43015) 
Nova  14  (with  CRTX43051) 
Nova  4(43018) 
Nova  4  (with  CRTX43046) 
Nova  5(43019) 
Nova  5  (with  CRTK43047) 
Nova  6(43020) 
Nova  9(43023) 
Nova  Nucleus(43028) 
Nova  Stat  Profile  1(43029) 
Nova  Stat  Ptofile  2(43030) 
Nova  Stat  Profile  4(43032) 
Nova  Stat  Profile  5(43033) 
Nova  Stat  Profile  6(43034) 
Nova  Stat  Profile  8(43036) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46067) 
Olympus  AU  5131(46088) 
Olynqms  AU  5211(46106) 
Olympus  AU  5221(46107) 
Otynqms  AU  5223(46106) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olvmpus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Orion  Model  1020  I4a/K  Analyaar(46120) 
Pointe  Scientifk:  loaalics  Electrotyto 

Analyzer  11(49063) 
Pointe  Scientific  lonetics  Model  310(49061) 
Radiometer  ABL  506(55063) 
Radiometer  KNA  1(56056) 
Radiometer  KNA  2(55057) 
Roche  Cobas  FARA(SS040) 
Roche  Cobas  PARA  IK550«1) 
Roche  Cobas  Mira(S5044) 
Roche  Cobas  Mire  Plus(55096) 
Roche  Cobas  Mira  8(55045) 
Seragen  Quick-Lyte  K/Na(56192) 
Technicon  AXON(61001) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48t61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  DiagnostirJi  30R(70002) 

Aaalytae  (S«23)  Sarhitai  Dahj  ii  sgaaaaa 
(SDH) 

Tegt  System,  Astay.  Examinatiom 

Abbott  Spectnmi(04067) 

Abbott  VP(04062) 

Beckman  Synchroo  CX  4(07071) 

Beckman  Synchron  CX  5(07072) 

Boehringer  Mannheim  HMadd  704(07161) 

Boehringar  Mannheim  Hitachi  717(07103) 


aba  earning  550  Bxprma(10038) 
aMiltarDacos(10106) 
BlactionuclBonics  (jamstarfKKXM) 
Blectnmucleonici  Gemstir  11(16007) 
Olympus  Rep)y(460eo) 
Roche  Cobm  Bio(5S100) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Technicon  Asstst(eiOOZ) 
Technicon  RA  1000(6101(Q 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

AMlytK  (6102)  TaataatwaM 

Test  System,  Astay.  Bxaminatkm 

Serono  Baker  SR  1(58000) 
Serono  Diagnostics  SR  1(58250) 

Aaalytr.  (610«  Tkfwoid  fTtliBiiiUliig 
.(TSH) 


Test  System.  Assay.  BxamlnatkM 

Baxter  Stratus(07050) 

Becton  Dickinson  IQ  Immunochemical 

System(07429) 
BioAutoMed  ASCA(07192) 
Qba  Coming  ACS  180(10046) 
Du  Pont  ACA  III  with  aca  plus  Immunoassay 

System(13253) 
Du  Pont  ACA  IV  with  aca  plus  Immunoassay 

Systom(13254) 
Du  Pont  ACA  V  «vith  aca  plus  Immunoasmy 

System(13255) 
PB  Diagnostics  Systenu  OPUS(49001) 
Roche  Cobas  FARA  0(55041) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 
Syva  Vista  Immunoasmy  Sy8tem(58221) 
TOSOH  AlA-1 200(61040) 
TOSOH  A1A-600(61039) 

Aaalyta:  (6106)  ThyraU  SUaaoladat 
Hermoaa— High  SaM.  (TSH-HS) 

Test  System,  Assay.  Examinotkm 

Abbott  IMX(040S6) 
Baxter  Stratus(070S0) 
Baxter  Stratus  11(07051) 
Baxter  Stratus  nntellect(07376) 
Becton  Dickinson  AfBnity(07075) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
Boehringer  Mannheim  ES  300(07160) 
amis  Diagnostics  ImnHiIit8(1015Q) 
Technicon  Immuno  1  Systam(61042) 

Analyte:  (6109)  ThyraxiM  (T4) 

Test  System.  Assay.  Examination 

Abbott  IMX(04056) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  Vision(040e3) 

Access  Medical  Systems  dChem(04309) 

Baxter  Stratus(07050) 

Baxter  Stratus  11(07061) 

Baxter  Stratus  llnteUect(07376) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchraa  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchroo  CX  7(07073) 

Bectoo  Dickinaaa  AIBnity(07075) 

BiojChem  Labantary  Systaou  ATAL 

6000(07180) 
BioAatoMad  ASCA(07192) 
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Boehringar  Mannheim  BS  300(07160) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Boehringer  Mannheim  Hitachi  736(07164) 

Boehringer  Mannheim  Hitachi  737(07165) 

Boehringer  Mannheim  Hitachi  747(07166) 

Qba  Coming  550  Exi»e8s(10038) 

Ciba  Coming  ACS  180(10046) 

Onus  Diagnoctict  Immulite(10159) 

Coulter  Optichem  100(10115) 

Coulter  Optichem  120(10079) 

Coulter  Optichem  180(10080) 

Du  Pont  ACA(13082) 

DuPontACAU(13172) 

Du  Pont  ACA  111(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(  13084) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(1 3087) 

Du  Pont  Dimension  ES(13215] 

EM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Photest  Diagnostics  dChem(490S0) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(5S045) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1(58250) 
Syva  Vista  Immunoassay  System(58221) 
TOSOH  AlA-1 200(61040) 
TOSOH  A1A-600(61039) 
Technicon  AXON(61001) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  Immuno  1  System(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyte:  (6110)  Thyroxine  Binding  GMmlin 
(TBG) 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  ES  300(07160) 

Analyte:  (Sill)  Thyroxine.  Free  (FT4) 

Test  System.  Assay,  Examination 

Abbott  IMX(04056) 
Baxter  Stratus(07050) 
Baxter  Stratus  D(070S1) 


Baxter  Stratus  nntellect(07376) 
Becton  Dickinson  AfiBnity(07075) 
Boehringer  Mannheim  ES  300(07160) 
Qbe  Coming  ACS  180(10046) 
Serono  Diagnostics  SR  1(58250) 
Syva  Vista  Inununoassay  System(58221) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 
Technicon  Inununo  1  System(61042) 
BioMerieux  Vitek  Vidas(07434) 

Analyte:  (6131)  Total  SoUds  (Pratein) 

Test  System,  Assay,  Examination 

American  Optical  TS  Meter(04285) 
Reichert  TS  Meter(55071) 

Analyte:  (6114)  Traiwfarrin 

Test  System,  Assay,  Examination 

Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (6118)  Triglyceride 

Test  System,  Assay,  Examination 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  II  OCX(04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  Vision(04083) 

American  Monitor  Diagnostics  Excel(04139) 

Amerkan  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspective(04142) 
Ames  Clinistat(04150) 
Ames  Seralyzer(04154) 
Ames  Seralyzer  111(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Becton  Dickinson  QBC  Plus(07179) 
Becton  Dickinson  QCA  AnalyzeT(07181) 
Bio<3)em  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio<3iem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotron  I 

System(07197) 
Boehringer  Mannheim  Reflotron  Plus(07168) 
Cholestech  LDJC.  Lipid  Analyzer(10170) 
Ciba  Coming  550  Express(10038) 
Ciba  Coming  570  Alliaaca(10039) 
aba  Coming  580  AlUanca(l0040) 


Omis  Diagnostics  CRP  (Cardiac  Risk 

Profiler)(10160) 
Coulter  Dacos(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
DataChem  DC-100(13213) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(  13084) 
Du  Pont  Analy8t(  13085) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Cem-Profiler(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gemstar(  16006) 
Electronucleonics  Gemstar  11(16007) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Medical  Technology  Ccup.  QuikRead(40113) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(S5040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(5504S) 
Roche  Cobas  Ready(5S046) 
Sdavo  Uni-Fast  Sj^em  AnalyzeT(58193) 
Sclavo  Uni-Past2  System  Analyx0i(58194) 
Technicon  AXON(61001) 
Technicon  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  30R(70002) 
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TlMt  System.  Asaay.  Bxaminatioa 

Abbott  IMX(04056) 

Abbott  TDX(04071) 

Abbott  TDXPLx(04072) 

B«ctarStntua(07060) 

Baxtar  Stratus  n(070Sl) 

Baxter  Stratus  II]itall0ct(O737«) 

Bio-Cham  Laboratory  Syatams  ATAC 

6000(07180) 
Bortiriagar  Maanheim  BS  300(07180) 
Qba  Coming  ACS  180(10046) 
CiiTus  Diagnostics  ImmuUMlOlM) 
Olympus  AU  5131(46008) 
PB  Diagnostics  Syslnns  OPUS(40001) 
Rocha  Cobas  FAItA(55G40) 
Rocks  Cobw  PAKA  11(55041) 
Rochs  Cabas  MiFa(55044) 
Roche  CabMMiraS(55045)     ; 
Serono  Bakar  SR  1(58090) 
Seiono  Diagnostks  SR  1(58250) 
Syva  Vista  Immunoassay  Sysl«n(58a21) 
TOSOH  A1A-1200(61M0) 
TOSOH  A1A-600(61039) 
Technicon  immnnn  1  System(61042) 

Analytr  (81Z0)  THiodothyraaiBS  Uplak* 
rrsiDCTU) 

Test  System,  Astay,  Examiaation 

Abbott  MX(040S6)  | 

Abbott  TDX(04071) 

Access  Medical  Systems  dQMm(M309) 
Baxter  Stiatus(07050)  , 

Baxter  Stratus  11(07051)  ! 

Baxter  Stratus  IIiitel]ect(O7370l) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CZ(07174) 
Beckman  Synchron  CX  5(07072) 
PiH>ri'^n  Synchron  CX  7(07073} 
Becton  Dickinson  AfBnity(07(y75) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  ES  300(07160) 
Boehringer  Mannheim  HHadil  704(07161) 
Boehringer  Mannheim  Hitadil  705(07162) 
Boehringer  Mannheim  Hitadd  717(07163) 
Boehringer  Mannheim  Hitadii  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hiladii  747(07166) 
Boehringer  Mannheim  Wtadii  911(07377) 
aba  Coming  550  Bxprass(10038) 
Qba  Coming  ACS  180(10046) 
Cirrus  Diagnostics  Immoli(e(10159) 
Coulter  Optichem  100(10115> 
Coulter  Optichem  120(1007^ 
Coulter  ^tichem  180(100009 
Du  Pont  ACA(13082) 
DaPoatACAn(1317Z) 
DuPantACAIlKl3173) 
DuPBDtACAIV(130S3) 
DuPootACAV(130e4} 
Du  Pont  Dimension(13080) 
Du  Pont  Dimension  AR(130e7) 
Du  Pont  Dimension  BS(13>1») 
EM  Diagnostic  Systams  BPDS(1601S) 
Instrumentation  Labonfory  IL  Monardi 

1000(28082) 
Instrumentation  Lafaentocy  II  Maimch 

2000(28231) 
Instrumentation  Laboratory  IL  Monardi 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(400M} 
(Mympus  AU  5031(46069) 


Olympus  AU  5061(46066) 

Olympus  AU  5131(46068) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46106) 

Olympus  AU  5231(46106) 

Olympus  AU  800(46110) 

Olympus  Reply(46089) 

Olympus  Reply/Alj560(46129) 

PB  Diagnostics  Systems  OPUS(49001) 

Photest  Diagnostics  dCbem(49050) 

Roche  Cobas  Biol  55100) 

Roche  Cobas  PAKA(S5O40) 

Roche  Cobas  FARA  11(55041) 

Roche  Cobas  MLra(55044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  ■S(55045) 

Serono  Baker  SR  1  (58090) 

Serono  Diagnostics  SR  1(58250) 

Syva  Vista  Immunoassay  System(58221) 

TOSOH  AlA-1 200(61040) 

TOSOH  A1A-600(61039) 

Technicon  AXON(61001) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  Immimo  1  System(61042) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(6i013} 

Wako  Diagnostics  30R(70002) 

Analyte:  (6121)  TriiodothyroiiiiM.  FraaiFTS) 

Test  System,  Assay,  Examination 

Abbott  IMX(04056] 

Qba  Coming  ACS  180(10046) 

Aaalyte:  (6403)  Urea  (BUN) 

Test  System,  Assay,  Examination 

Abbott  Spectrum({)4067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  D  OCX(O4O70) 

Abbott  TDX(04071) 

Abbott  TDX  FLxf94072) 

Abbott  VP(04062) 

Abbott  Vision(04063) 

American  Monitor  Diagnostics  Bxoel(0413^ 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

[Vfspective(04142) 
Ames  Azostix(04307) 
Ames  Clinistat(04150) 
Ames  Senilyzer(04154) 
Ames  Seralyzer  IU(04155) 
Baxtar  Par«max(07048) 
Baxtar  Paramax  720  ZX(070«9) 
Beckman  Astra  4(07053) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(0717(Q 
Beckman  Astra  ldeaK07055) 
Beckman  BUN  Analyar  (Orlgfaud 

ModelK07056) 
Beckman  BUN  Analyzer  2(07057) 
P<»'tnuin  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  3(07070) 
Beckman  Synchron  CX  4(07071) 


Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Beckman  System  Ona(07175) 
Becton  Didcinsoo  (^  Plus(07179) 
Becton  Diddnson  QCA  Analyn((07181) 
BioOiem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Cham  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Biodjmamics 

Unimeter  250(07254) 
Boehringer  Mannheim  Biodjmamlcs 

Unimeter  300(07252) 
Boehringer  Mannheim  Biodynamics 

Unimeter  330K(07253) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannhean  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Boehringer  Mannheim  Reflotron(07167) 
Boehringer  Mannheim  Rellotron  Plus(07168) 
Ciba  Coming  550  Express(10038) 
Ciba  Coming  570  Alliance(10039) 
Qba  Coming  580  Alliance(10040) 
Coulter  Dacos(10106) 
Coulter  Dacos  XL(10107) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10070) 
Coulter  Optichem  180(10080) 
DataChem  DC-100(13213) 
Du  Pont  ACA{13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Analyst(13085) 
Du  Pont  Diroension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gemstar(16006) 
Electronucleonics  Gemstar  11(16007) 
I-STAT  i-STAT  Portable  Clinical 

Analyrer(28186) 
Instrumentation  Laboratory  IL  919(28185) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instr\mientation  Laboratory  IL  Moaarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monardi 

Plus(28083) 
Instrumentation  Laboratory  Phaenlx(28064) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Nova  12(43013) 
Nova  12  (with  CRTK43049) 
Nova  14(43015) 
Nova  14  (with  CRT)(430S1) 
Nova  Nucleus(43028) 
Olympus  AU  5000(46001) 
O^pus  AU  5021(46064) 


Olympus  AU  5031(46085) 

Olympuf  AU  5061(46086) 

OlympuB  AU  5131(46088) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46109) 

Olympus  AU  800(46110) 

Olympus  D«nand(46002) 

Olympus  Raply(46089) 

Olympus  Reply/AU560(46129) 

Roche  Cobas  BkKSSlOO) 

Roche  Cobas  FARA(55040) 

Roche  Cobas  FARA  0(55041) 

Roche  Cobas  Mira(5S044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  S(5504S) 

Roche  Cobas  Ready(55046) 

Sclavo  Uni-Fast  System  Aiialyzer(58193) 

Sclavo  Uiii-Fast2  System  Analyzer(58194) 

Technicon  AXON(61001) 

Techoicon  Assist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wako  Diagnostics  20R(70001) 

Wako  Diagnostics  30R(70002) 

Aiulyte:  (6404)  Uric  Add 

Test  System,  Assay,  Examination: 

Abbott  Spectnun(04067) 

Abbott  Spectnim  BPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Swies  D  Ca((04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Abbott  VUion(04083) 

American  Monitor  Diagnostics  Excel(04139) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  Diagnostics 

Perspect  ve[04142) 
Ames  C!inlsiat[04150) 
Ames  Seralyzer(04154) 
Ames  Seralyzer  111(04155) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Astra  8(07054) 
Beckman  Astra  8e(07170) 
Beckman  Astra  Ideal(07055) 
Beckman  Synchron  AS-X(07069) 
Beckman  Synchron  AS-Xe(07172) 
Beckman  Synchron  AS-Xi(07173) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Becton  Dickinson  QBC  Plus(07179) 
Becton  Dickinson  QCA  Analyzer(07181) 
BioChem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio<3iem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Maimheim  Hitachi  717(07163) 
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Boehringer  Mannheim  Hitachi  736(07164) 

Boehringer  Mannheim  Hitachi  737(07165) 

Boehringer  Maimheim  Hitachi  747(07166) 

Boehringer  Mannheim  Hitachi  911(07377) 

Boehringer  Mannheim  Refiotron(07167) 

Boehringer  Mannheim  Reflotron  Plus(07168) 

Gba  Coming  550  Express(10038) 

Ciba  Coming  570  Alliance(10039) 

aba  Coming  580  Alliance(10040) 

Coulter  Dacos(10106) 

Coulter  Dacos  XL(10107) 

Coulter  Optichem  100(10115)   . 

Coulter  Optichem  120(10079) 

Coulter  Optichem  180(10080) 

DataChem  DC-100(13213) 

Du  Pont  ACA(13082) 

DuPontACAn(13172) 

Du  Pont  ACA  111(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

Du  Pont  Analyst(13085) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  ES(13215) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Electronucleonics  Gem-Pro&Ier(16004) 

Electronucleonics  Gemini(16005) 

Electronucleonics  Gemstar(16006) 

Electronucleonics  Gemstar  11(16007) 

Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  U.  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(2B083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  P(34024) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  60(34016) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(46002) 
Olympus  Reply(46089) 
Olympus  Reply/ AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(S50g6) 
Roche  Cobas  Mira  3(55045) 
Roche  Cobas  Ready(55046) 
Sclavo  Uni-Fast  System  Analyzer(58193) 
Sclavo  Uni-Fast2  System  Analyzer(58194) 
Technicon  AXON(61001) 
Techniccm  Assist(61002) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 


Technicon  RA  100(61037) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  20R(70001) 
Wako  Diagnostics  30R(70002) 

Analyte:  (6707)  Vitaaia  B12 

Test  System,  Assay,  ExamiMtiioa 

Abbott  IMX(04056) 
Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 
Baxter  Stratus  IIntellect(07376) 
Becton  Dickinson  AfiBnity(07075) 
Qba  Coming  ACS  180(10046) 
Roche  Cobas  FARA(5S04O) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mir«(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 

Aaalyte:  (7901)  Ziac  Prot^oiphyria 

Test  System,  Assay,  Examination 

AVIV  HematofluorometeT(04008) 
Helena  Laboratories  ProtoFluor-Z 

Hematofluorometer(25059) 
Helena  Laboratories  Protofluor(25004) 

Speciality/Subspeciality:  General 
Immunology 

AnalytK  (0417)  Alkrgaa  apwific  IgE 

Test  System,  Assay,  Examination 

Abbott  Matrix  Aero  Pius(04306)  In  Vitro 

Technologies  Central  Allergy 

Screen(28147) 
In  Vitro  Technologies  Northeast  Allei^gy 

Screen(28150) 
In  Vitro  Technologies  Southeast  Allergy 

Screen(28149) 
In  Vitro  Technologies  Southwest  AUeigy 

Screen(28148) 
In  Vitro  Technologies  Western  Allaigy 

Screen(28146) 
Quidel  Alleigen  Screen(52002) 
Quidel  Food  Allergen  Screen(52006) 

AnalytK  (0470)  Alpha-1  MicrogloUB 

Test  System,  Assay,  Examination 

Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 

Analyte:  (0420)  Aipha-1-Ackl  Glycoprvteia 
(Oroeomiceid) 

Test  System.  Assay,  Examination 

Beckman  ArT«y(07187) 
Beckman  Amy  360(07052) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
Sanofi/Kallestad  (^  300(58169) 
Technicon  DPA-1(61041) 

Analyte:  (0421)  Alpha-1 -ABtttiypcia 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX(04068) 
Beckman  Amy(07187) 
Beclunan  Array  360(07052) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  717(07163) 
Ciba  Coming  550  Express(10038) 
Coulter  Dacos(10106) 
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Coultar  OptidMBB  100(10116) 
Coult«  OptkhMD  120(10070) 
Coultar  Opttcham  180(10060) 
Instnnnontatioii  Labontoiy  IL  Monarch 

1000(28082) 
butnuiMntatioa  Laboratory  IL  Monarch 

2000(28231)  i 

Roche  CobMBMSSlOCn      j 
Roche  Cobae  PARA  0(55041) 
Rodw  Cobat  Mira(55044) 
Rodw  Cobaa  Miia  Plus(S5096) 
Sanofi/Kalleetad  QM  300(S81M) 
Tedmkxn  DPA-l(ei041) 
Tachnkon  RA  1000(61010) 

AaalylK  (0422)  Alpha-l-MarreglebuUa 

Tttt  Sfrtam.  Attof.  Bxamiaation 

Beckman  Anay(07187) 
Beckman  Array  360(07052) 
mr»tm*n  Synchron  CX  4(07071) 
Bduing  Nephelometei<07273) 
Behring  Nephelometar  100(07272) 
Roche  Cobas  PARA  11(55041) 
Sanofi/Kallestad  Q^  300(58169) 
Technicon  DPA-1(61041) 

AaalytK  (0424)  Alpha-Paloproteia— Tumor 
Marker 

Te$t  System.  AsMoy.  Examiaation 

Abbott  IMX(04056) 
BioAutoMed  ASCA(07192) 
Boefaringw  Mannheim  ES  300(07160) 

AMlyte:  (0426)  AmhMglycocidea 

Test  System.  Assay,  Examination 

Abbott  TDX(04071) 

AMiylK  (0435)  Airti-DNA  Antibodiea 

Test  System.  Assay.  Examination 

General  Biometrics  ImmunoDot 

Autoimmunity  Screening  Panel(22042) 
Stanbio  a-LE  Quicktest(58068) 

AnalytK  (0436)  AmMMP  AntibodiaB 

Test  System,  Assay.  Examination 

Ampcor  SLE  Test(04167) 

Diaffaoatic  Technology  ANA  Check(13042) 

PIsher  Diagnoatic  SLE  Latex  Teat  Kit(  19006) 

Hycor  Serascan  SLE(25026) 

NCS  SLE  •  SUde  Latex  Teat(43041) 

Sterling  Diagnoatics  Test  iat(58230) 

V-Tedi  V-Trend  Kit  LE(67045) 

Aoaiyte:  (0441)  Aati-NMiear  Antibodiea 
(ANA) 

Test  System,  Aseay.  Examination 

Baxter  bnmunoSCAN  SLE  Test(07235) 
BioWhittaker  RheumaStrip(07346) 
General  Biometrics  ImmunoDot 
Autoinununity  Screening  PaneU22042) 

AMljrla:  (0443)  Aati-RNP 


UMI 


Test  System,  Assay,  Bxamtnation 

Geoeral  Biometrics  ImmunoDot 
Autoimmunity  SowniQg  Panel(22042) 

AulylK  |044«  Aaii-SS-A/Re 

Test  SyslBfli.  Assay.  Examination 

General  Bionetrics  ImmunoDot 
Autoimmunity  Screening  Panel(22042) 

AulylK  (0447)  ABti-SS4/U 


Test  System.  Assay,  Examination 

General  Biometrics  ImmunoDot 
Autoimmunity  Screening  Panel(22042) 

AMlylK  (0450)  Aati-Sm  (Smith) 

Test  System.  Assay,  Examination 

General  Biometrics  ImmunoDot 
Autoimmunity  Screening  P8nel(22042) 

AnalytB:  (0452)  Anti-Strqitolyain  O  (ASO) 
Test  System,  Assay.  Examination 
Ampcor  ASO  Card  Test(04292) 
Ampcor  Quik-Dot(04165) 
Baxter  ImmunoSCAN  ASO  Test(07236) 
Beckman  ArT«y(07187) 
Beckman  Array  360(07052) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Behring  Nephelometer<07273) 
Behring  Nephelometer  100(07272) 
Behring  RapiTex(07120) 
Behring  Turfoitimer(07274) 
Biokit  Rheumagen  ASO(07147) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Diagnostic  Technology  ASO  Check(13043) 
Pisher  Diagnostic  LAtest  ASO(19002) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
NCS  ASO  Slide  Test(43038) 
Roche  Cobas  PARA(S5040) 
Roche  Cobas  Mira(S5044) 
Sanofi/Kallestad  QM  300(58169) 
Seradyn  Color  Slide(58039) 
Stanbio  ASO  (^icktest(58118) 
Sterling  Diagnostics  Test  Kit(58230) 
Technicon  RA  1000(61010) 
Technicon  RA  XT(61013) 
V-Tech  Target  ASO(67063) 
V-Tech  V-Trend  ASO  Plus(67007) 
Wampole  Streptozynie(70016) 

AnalytK  (0453)  Anti-Thyroglobulia 
Antibodiea 

Test  System.  Assay.  Examination 

General  Biometrics  ImmunoDot  Thyroid 
Autoinununity  Panel(22047) 

Analyto:  (0455)  Aatf-IVB^  Microaomal 
Aatibodia8(AMA) 

Test  System.  Assay,  Examination 

General  Biometrics  ImmunoDot  Thyroid 
Autoimmunity  Panel(22047) 

Aaalyle:  (0703)  Bela-2  Mkrogkbolia 

Test  System.  Assay,  Examination 

Abbott  IMX(04056) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-«00(61039) 

AMlyle:  (1001)  C-leMAhrt  ProteiB  (GXP) 

Test  System,  Asstiy.  Examination 

Abbott  Spectrum  EPX(04068) 
Abbott  TDX(04071) 
Abbott  TDX  PLx(04072) 


Abbott  VisiaD(04083) 
Ampcor  CRP  Card  Test(04291) 
Ampcor  Quik-Dot(04165) 
AmtecCRP(04184) 
Baxter  hnmunbSCAN  (Latex)(07038) 
Beclonan  AiTay(07187) 
Beckman  Array  360(07052) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Becton  Dickinson  BBL  CRP  Precipitin 

Test(07240) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
Behring  RapiTex(07120) 
Behring  Turbitimer(07274) 
Biokit  Rheumagen  CRP(07148) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Qba  Coming  550  Express(10038) 
Coulter  Dacos(10106) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Diagnostic  Technology  CRP  Check(13044) 
Difco  Bacto  CRP  Capillary  Tube  Te8t(13160) 

Difco  Bacto  CRP  Slide  Test  Set(13054) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  11(13172) 

Du  Pont  ACA  UI(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(l  3084) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  EPOS(16015) 

Fisher  Diagnostic  LAtest  CRP(19003) 

Gamma  C-Reactive  Protein  Latex  Test(22112) 

Hycor  Serascan  CRP(2502S) 

Instrumentation  Laboratory  IL  Monarch 
1000(28082] 

Instrumentation  Laboratory  IL  Monarch 
2000(28231) 

NCS  CRP  Slide  Test(43043) 

Olympus  Reply(46089) 

Olympus  Reply/ AUS60(46129) 

Roche  Cobas  FARA(S5040) 

Roche  Cobas  PARA  11(55041) 

Roche  Cobas  Mira(S5044) 

Roche  Cobas  Mira  Plu8(55096) 

Roche  Cobas  Mira  S(55045) 

Sanofi/Kallestad  QM  300(58169) 

Sclavo  OXP  Latex  Te8t(S8031) 

Seradyn  Color  Slide(58039) 

Stanbio  CRP  Quicktest(58065) 

Sterling  Diagnostics  Test  Kit(58230) 

Technicon  DPA-1(61041) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

V-Tech  Target  CRP(67002) 

V-Tech  V-Trend  Kit  CRP(67046) 

Wampole  Immunex  CRP(70009) 

Analytr.  (1013)  Carcinoembryonic  Antigen 
(CEA) 

Test  System.  Assay.  Examination 

Abbott  IMX(04056) 

AnalytK  (lOlS)  CanJoplaamIn 

Test  System.  Assay,  Examination 

Beckman  Amy(07187)  ^ 


Abbott  Spect 
Abbott  VPOj 
Beckman  Arr 
Beckman  Arr 
BeckmanSyn 
Beckman  Syn 
Beckman  Syn 
Behring  Nepl 
Behring  Nepl 
Behring  Turi) 
Boehringer  M 
Boehringer  M 
Boehringer  M 
Ciba  Corning 
Coulter  Dacoi 
Coulter  Optic 
Coulter  Optic 
Coulter  Optic 


Beckman  Amy  360(07052) 
Behiing  Nephek)iiMtar(07273) 
Behilng  Nephekmeter  100(07272) 
Roche  Cobas  FARA  n(55041) 
Sanofi/Kallestad  QM  300(5«169) 
Technicon  DPA-1(61041) 

Analyto:  (1024)  Cooddloklat  Andbodiw 

Test  System,  Assay,  Examination 

Immuno-Mycologics  LA-Cocd  Antibody 

System(28031) 
Meridian  Diagnostics  Cocddioides  Latex 

Agglutination(40061) 

Analyto:  (1029)  ComplaBeot  CS 

Test  System,  Assay.  Examination 

Abbott  Spectrum  EPX(04068) 

Abbott  VP(04082) 

Beckman  ArTay(07187) 

Beckman  Array  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

Behhng  Nephelometer(07273) 

Behiing  Nephelometer  100(07272) 

Behring  Turbitimer(07274) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Gba  Coming  550  Expre8s(10038) 

Coulter  Daco8(10106) 

Coulter  Optichem  100(10115) 

Coulter  C^tichem  120(10079) 

Coulter  Optichem  180(10080) 

EM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plui<55096) 
Sanofi/Kallestad  QM  300(58169) 
Technicon  DFA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyto:  (1030)  Complement  04 

Test  System,  Assay,  Examination 

Abbott  Spectnjm  EFX(04068] 
Abbott  VP('>4082) 
Beckman  Arr9y(07187) 
Beckman  Arrey  360(07052) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
Behring  Turbitimer(07274) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Ciba  Coming  550  Express(10038) 
Coulter  DacosdOl  06) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080] 
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EM  Diagnostic  Systems  EPOS(1601S) 
Instrumentation  Laboratory  IL  Maaareh 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  Reply(46089) 
Olympus  Reply/ AU560(461 29) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(S5096) 
SanogyKallestad  QM  300(58169) 
Technicon  DPA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (1048)  CryptococoH  Aniibodiw 

Test  System,  Assay,  Examination 

Immuno-Mycologics  YA-Crypto  Ab  Tube 
Agglutination  Test(28152) 

AnalytK  (1039)  CytomegalorinM  Antibodies 

Test  System,  Assay,  Examination 

Abbott  IMX(04056) 

Becton  Dickinson  CMV  Scan(07085) 

Disease  Detection  Intemational  SeroCard 

CMV  IgG  Test(13077) 
General  Biometrics  ImmunoDot  Infectious 

Mono  Syndrome  Panel(22043) 
General  Biometrics  ImmunoDot  T.E.CH. 

Test(22111) 
General  Biometrics  ImmunoDot  TORCH 

Test(22045) 
Meridian  Diagnostics  Immunocard 

Test(40064) 
PB  Diagnostics  Systems  OPUS(49001) 
V-Tech  Target  CMV(67001) 

Analyte:  (1311)  DNas»-B  Antibodias 

Test  System,  Assay,  Examination 

Wampole  Streptonase-B(700g2) 

Analyte:  (1603)  Epstein-BaiT  Vims 
Antibodies 

Test  System,  Assay,  Examination 

General  Biometrics  ImmunoDot  Infectious 

Mono  Syndrome  Panel(22043) 
General  Biometrics  ImmunoDot  T.E.CH. 

Test(22111) 

Analyte:  (1901)  Febrile  Agglutinins 
Test  System,  Assay,  Examination 
Becton  Dickinson  BBL  -  Slide  Tesf(07076) 
Becton  Dickinson  BBL  -  Tube  Test(07077) 
Difco  Bacto-Slide  Te8t(13058) 
Difco  Bacto-Tube  Test(13059) 
Gamma  Biologicals  Slide  Test(22011) 
Gamma  Biologicals  Tube  T8st(22012) 
Roach  Laboratories  •  Slide  Te8t(S508S) 
Roach  Laboratories  •  Tube  Test(55084) 

Analyte:  (1912)  Fungus  Antibodies 
Test  System,  Assay,  Examination 

Immuno-Mycologics  LA-Sporo  Antibody 
System(28033) 

Analyte:  (2506)  HIV  Antibodias 

Test  System.  Assay,  Examination 

Cambridge  Biotech  Recombigen  HIV-1  LA 
Te8t(10168) 


Murex  SUDS  HIV-1  Tsst(40114) 
Aaidyto:  (2811)  HaptogMite 

Test  System,  Assay.  Examination 

Abbott  Spectrum  EPX(04068) 

Abbott  VP(040e2) 

Beckman  ArTay(07187) 

Beckman  Array  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

Behring  NephelometeT(07273) 

Behring  Nephelometer  100(07272) 

Behring  RapiTsx(07120) 

Behring  Turfoitimer<07274) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  717(07163) 

Qba  Coming  550  Express(10038) 

Coulter  Dacos(10106) 

Coulter  Optichem  100(10115) 

Coulter  Optichem  120(10079) 

Coulter  Optichem  180(10080) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plu$(28083) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Flus(55096) 
Sanofi/Kallestad  QM  300(58169) 
Technicon  DPA-1  (61041) 
Technicon  RA  1000(61010) 

Analyte:  (2513)  Helicobacter  Pylari 

Antibodies 

Test  System,  Assay,  Examifiation 

Quidel  H.  pylori  Test  (Quick  VueM52007) 
Wellcome  FVloriset(70086) 

AnalytK  (2517)  HasBopcxin 

Test,  System,  Assay,  Examination 

Behring  NeDheloraetarv07273) 

Analyte:  (251B1  Hepatilk  A  Viras  Antibody ' 

Test,  System,  Assay,  Examination 

Abbott  IMX(04056) 

Syva  MicroTrak  XL(58263) 

Analyte:  (2S25)  Hepatitk  Be  Antibody 

Test.  System,  Assay,  Examination 
Syva  MicroTrak  XL(58263) 
Analyte:  (2526)  Hepatitis  Be  AaUgm 
Test,  System,  Assay,  Examination 
Syva  MicroTrak  XL(58263) 

Analyte:  (2Sao)  Herpaa  sinpfex  I  and^r  n 
Antibodies 

Test,  System,  Assay,  Examination 

Disease  Detection  Intemational  SeroCard 

HSV  IgG  Test(13078) 
General  Biometrics  ImmiuoDot  T.E.CH. 

Test(22111) 
General  Biometrics  ImmunoDot  TORCH 

Teste  2  204  5) 
Meridian  Diagnostics  Immunocard 

Test(40064) 

Analyto:  (2531)  Histoplasma  Antibodiss    . 
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tanmuBO^tijrookiglci  LA40sto  Antfliody 
SyMHn(2a032) 

AmItIk  (SMS)  IiBwrnoglaboUM  IgA 

Tut,  Sft^m,  Auof,  Rxaminalion 

Abbott  SMCtnim  BPX(04068) 

Abbott  11«(04071) 

Abbott  TDXPIji(0«072) 

Abbott  VP(0«082) 

iAiny(071S7) 
I  Amy  360(07062) 
I  Syadnon  CX  4(07071) 
I  Syncbron  CX  4  CB(07174) 

BiickiiMn  Syncbroo  CX  5(07072) 

BTtanan  Syacbion  CX  7(07073) 

Bduiag  N<pb«loinef(07273) 

Bdiiii«  Nepbekmalar  100(07272) 

B«bxii«  TuibitiiiHi(07274) 

Bowhiii^iir  Mumbeim  Hitadd  704(07161) 

Boohrii^wr  Mannheim  Hitachi  705(07162) 

Bodtfii^Br  Mannhahn  Hitadii  717(07163) 

Boohiii^v  Mannbaim  Hitacfal  911(07377) 

Oba  Coming  550  BxxitaM(10006) 

GoaltarDaooa(10106) 

Coultar  Opticham  100(10115) 

Coultar  Opticbaa  120(10070) 

Coultar  Opticbam  180(10060) 

DuPantACA(13062) 

DuPDntACAn(13172) 

Du  Pont  ACA  10(13173) 

DuPDatACAIV(130e3) 

DuPoatACAV(13084) 

EM  Diagnoatic  Systenu  EPOS(16015) 

instnimaotation  Laborattny  IL  Monarch 
1000(28062) 

instnimentation  Laboratory  IL  Monarch 
2000(28231) 

fautmmantation  Laboratory  IL  Monarch 
Plus(28063) 

Olympus  Raply(46080) 

Olympus  iteply/AU560(46129) 

RodMCobaaBio(55100) 

Rocba  Cobaa  PARA(55040) 

Rocbe  Cobaa  PARA  n(55041) 

Rodw  Cobaa  Mira(55044) 

Rocba  Cobaa  Mira  Plus(55096) 

Sanofi/Kallastad  QM  300(58169) 

Tadmiooa  DPA-1(61041) 

Tacbnlcoa  RA  1000(61010) 

Technicon  RA  2000(61011) 

Tachnicoo  RA  500(61012) 

Tacfanicoa  RA  XT(61013) 

AMlytK  (aaos)  ImmimaglalwiliiM  I^ 
Tut.  System.  Acsoy,  Bxamination 

Abbott  IMX(04056) 

Abbott  Matrix  Aaro  Phis(04306) 

Baxtar  Stratua(070S0) 

Baxtar  Stratus  0(07051) 

Baxtar  Stratus  IIntellact(07376) 

Babring  Naphakxnatar  100(07272) 

BioOiam  Laboratory  Systems  ATAC 

6000(07189) 
Biomarica  CAST  Color  Allergy  Screening 

Test(07232) 
Boehringar  Mannheim  BS  300(07160) 
Qba  Coming  ACS  180(10046) 
In  Vitro  Technologies  Central  Allergy 

Screen(28147) 
In  Vitro  Tacbnologiea  Northeast  Allergy 

Scraen(28150) 
In  Wtro  Tecbnologiea  Southeast  Allergy 

Scraon(28149) 
In  Vitro  Tadinolngies  South%rest  Allergy 

Screen(28148) 


UMI 


In  Vitro  Technologies  Western  Allergy 

Scraan(26146) 
MAST  Total  IgB  Tast(40109) 
Quidel  Total  I^  Teat  [QfUi  raadarX52020) 
Quidel  Total  IgB  Test  (visualX52009) 
TOSOH  A1A-1200(61040) 
TOSOH  A1A-600(61039) 

AMlyla:  (XMW)  lauumogkbuUaa  IgG 

Tut  System,  Assay.  Bxamination 

Abbott  Spectrum  EPX(04068) 

Abbott  TDX(04071) 

Abbott  TDXPLx(04072) 

Abbott  VP(04082) 

Beckman  Array(07187) 

Beckman  Array  360(07052) 

Bedcman  Synchroo  CX  4(07071) 

Beckman  Syncbron  CX  4  CE(07174) 

Beckman  Syncbron  CX  5(07072) 

Bedmian  Syncbron  CX  7(07073) 

Behring  Neitelameter(07273) 

Behring  Nephelometer  100(07272) 

Behring  Turbitimer(07274) 

Boehringar  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehrii^  Mannheim  Hitachi  717(07163) 

Boehringar  Mannheim  Hitachi  911(07377) 

aba  Coming  550  Express(10038) 

Coulter  Dacoa(10106) 

Coulter  Optichem  100(10115) 

Coulter  Optichem  120(10079) 

Coulter  Optichem  180(10080) 

Du  Pont  ACA(13062) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13063) 

Du  Pont  ACA  V(13064) 

BM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Labontmy  IL  Monarch 

2000(28231) 
InstrumSntation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
Roche  Cobes  Bio(55100) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobu  Min(55044) 
Roche  Cobas  Min  Plus(55096) 
Sanofi/KaOestad  QM  300(58169) 
Technicon  DPA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analylr  (2808)  lauBnaoglobiiUiM  IgM 

Test  Systam,  Assay.  Examination 

Abbott  Spectrum  EPX(04068) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

Beckman  AiTay(07187) 

Beckman  Amy  360(07052) 

Beckman  Synduon  CX  4(07071) 

Beckman  Syncbron  CX  4  CB(07174) 

Beckman  Syncbron  CX  5(07072) 

Beckman  Syncbron  CX  7(07073) 

Behring  Nephelometer(07273) 

Behring  Nephelometer  100(07272) 

Behring  Turbitimer(07274) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 


Boehringar  Mamiheim  Hitachi  717(07163) 

Boehringar  Mannhetan  Hltadii  011(07377) 

Qba  CVnlng  550  Bxprass(10038) 

Coultar  Oacos(10106) 

Coulter  Optichem  100(10115) 

Coultar  Qptichem  120(10079) 

Coulter  Optichem  180(10080) 

Du  Poot  ACA(13062) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(130e3) 

Du  Pont  ACA  V(13084) 

BM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Labraatoiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  Raidy(46089) 
Olympus  RapIy/AUS60(46129) 
Roche  Cobas  Bio(5S100) 
Roche  Cobas  PARA(5S040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Min(55044) 
Roche  Cobas  Mira  Plus(55096) 
Sanofi/Kallastad  QtA  300(58169) 
Technicon  IX>A-1(61041) 
Technicon  RA  1000(61010) 
Tedmicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

AnalytK  (2809)  InfKtioiis  Mononndeoeia 
Antibediea  (MoDo) 

Test  System,  Assay.  Bxamination 

Ampcor  IM  Card  Test(04289) 

Ampcor  Quik-Dot(04165) 

Baxter  ImmunoSCAN  (Latex)(07038) 

Baxter  bnmunoSCAN  (RBCH07039) 

Baxter  MicroScan  Cards  O.S.  Mono(07237) 

Biokit  Monogen(07146) 

Diagnostic  Technology  Infectious 

Mononucleosis  Check(13050) 
Gamma  Slide  Test  for  Infectious 

Mononucleosis(22113) 
General  Biometrics  ImmunoDot  Infectious 

Mono  Syndrome  Panel(22043) 
Gull  Laboratories  Mono-Lex  Test(22090) 
Hybritech  Concise  Mono  Te8t(25016) 
Hycor  Serascan  Infectious  Mononucleosis 

Te8t(25026) 
Leeco  Diagnostics  Preview  Mono(37009) 
Medical  Technology  Corp.  Mono-Llsa(40044) 
Medical  Technology  Corp.  OPTITEC 

Mono(40045) 
NCS  Infectious  Mononudeosis  Te8t(43039) 
Organon  NML  Monosticon(46009) 
Organon  Teknika  Monosticon  Dri-Dot(46101) 
Ortho  Monolert(46077) 
Ortho  Monospot(46078) 
Padfic  Biotech  Cards  Mono(49002) 
Padfic  Biotech  Cards  O.S.  Mono(49016) 
Sdavo  Infectious  Mononucleosis 

Screening(58032) 
Seradyn  Cokv  Slide  0(58040) 
Stanbio  QA  Quicktest(58117) 
Sterling  Diayiostics  Test  Kit(58230) 
Unipath  Oxoid  Infectious  Mononucleosis 

Test(64008) 
V-Tech  Target  Kfono(67003) 
V-Tech  V-Trend  Kit  0^(67008) 
Venttex  Ventrescreen  Mono(67013) 
Wampole  Mono-Difi{70010) 
Wampole  Mono-Latex(70011) 
Wampole  Mono-Plus(70084) 


Ftderal 
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Wampole  Moiu>-Sun(70012) 
Wampole  Moiio-TMt(70013) 
Wampole  Mono-Teat  (FTBX7008S) 

AiulylK  (3402)  Kappa  U^  OiaiM 

Test  Systam,  Assay,  ExaminaOoa 

Beckman  AiTay(07187) 
Backman  Anay  360(07052) 
Behiing  Nephelomatai(07273) 
Behring  Nephelometer  100(07272) 
Rocba  Coba*  PARA  11(55041) 
Sanofi/Kallestad  QM  300(58169) 


ABaljriB:  (S70S)  Laabda  ligfal  Chaint 

r«st  SyrtBoi.  Auay,  Examination 

Backman  Anay(07187) 
Backman  Array  360(07052) 
Behring  Nephelometer(07273) 
Behring  Nephelometer  100(07272) 
Roche  Cobat  PARA  0(55041) 
Sanofi/Kallestad  (^  300(58169) 

Aaalyta:  (3714)  Ljaa  Diaaaaa  Aatibodiaa 
(BwiaUa  BvsdorCwi  Aba) 

Test  System,  Assay,  Examination 

General  Biometrics  ImmunoDot  Borrelia  w/ 

Recombinant  Protein(22110) 
General  Biometrics  ImmunoDot  Lyme 

Te8t(22044) 
Quidel  Lyme  Disease  Test(52008) 
Vitek  Systems  Vidas  (antibodies)(67062) 

Analyte:  (4016)  Mycoplaaau  Poaomimia 


Test  System.  Assay,  Examination 

Medical  Diag.  Technologies  Mycoplasma 

pneumonia  IgG  Ab  TMt(40034) 
Meridian  Diagmxtics  Meristar-K0>(40065) 

AnalylK  (4023)  MyogloUa 

Test  System,  Assay.  Examination 

Behiing  Nephelameter(07273) 
Behiing  Nephelcuneter  100(07272) 
Behring  Turbitimer(07274) 

Analyte:  (4911)  PraalbiuBia 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX(04068) 
Beckman  Amy(07187) 
Beckman  Anay  360(07052) 
Beckman  SymJuon  CX  4(07071) 
Beckman  Synchion  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Behring  Nephelaneter(07273) 
Behring  Nephelometer  100(07272) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  717(07163) 
aba  Coming  550  Express(10038)     . 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
EM  Diagnostic  Systems  EPOS(16015) 
Instiumentation  Laboretoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Sanofl/KaUeatad  QM  300(58169) 
Technicon  RA  1000(61010) 

Analyte:  (4616)  Propardia  Factor  B 


Test  Systan,  Assay.  Examination 
Beckman  AiTay(07187) 
Bedonan  Airay  360(07052) 
Technicon  IX>A-1(61041) 

Aaalyte:  (4016)  PraatalJ 
(PSA) 

Test  System,  Assay.  Exaaiination 

Abbott  IMX(04056) 
Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 

Analyte:  (SS08)  Rliaamatoid  Fact<^(RF) 

Test  System.  Assay.  Examination 

Ampccr  Quik-Dot(04165) 

Ampcor  RF  Card  Test(04290) 

Amtec  RF(04186) 

Baxter  ImmunoSCAN  (LatexX07038) 

Baxter  ImmunoSCAN  (RBCM07030) 

Beckman  Art8y(07l87) 

Beckman  Array  360(07052) 

Becton  Diddnson  Macro-vue  RP(07099) 

Behring  Nephelometer(07273) 

Behiing  Nephelometer  100(07272) 

Behring  RapiTex(07120) 

Behring  Tuibitimei(07274) 

Biokit  Rheumagen  RF(07149) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Diagnostic  Technology  RA  Check(13051) 

Difco  Bacto  RP  Test(13055) 

Pisher  Diagnostic  LAtest  RF(10004) 

Gamma  RF-Latex  Test(22114) 

General  Biometrics  ImmimoDot 

Autoimmunity  Screening  Panel(22042) 
HycOT  Serascan  RA  test(25027) 
Instrumentation  Labcnatoiy  IL  Monarch 

1000(28082) 
Instiumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Isolab  Rapid-RF(28196) 
NCS  RA  Latex  Te8t(43040) 
Organon  Rheumanosticon  Dri-Dot(46016) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  Miia(55044) 
Sanofi/Kallestad  QM  300(58169) 
Sclavo  Reuma  Test{58034) 
Seradyn  Seratest  RF  Latex  Te8t(58045) 
Stanbio  RA  Factor  Quickte8t(58067) 
Sterling  Diagnostics  Test  Kit(58230) 
Technicon  DPA-1(61041) 
Technicon  RA  1000(61010) 
Technicon  RA  XT(61013) 
V-Tech  Target  RF(67064) 
V-Tech  V-Trend  Kit  RF(67048) 
V-Tech  V-Tiend  Kit  Red  Cell  RF(67047) 
Wampole  Rheumatexf  70014) 
Wampole  Rheumaton(700l5) 

Analyte:  (5513)  Rickettsia  Conorii  Ab 
(MediterraneaB  Spotted  Fvr) 

Test  System,  Assay,  Examination 

INDX  Latex  -  Rickettsia  oonoiii  (MSF) 
Kit(28121) 

Analyte:  (5512)  Rickettsia  Rickettsii  Ab 
(Rocky  Mt.  Spotted  Favar) 

Test  System,  Assay,  Examination 

INDX  DO>-S-TICKS  Rocky  Mt  Spotted  Fever 

(RMSF)  Test(28120) 
INDX  Utex  •  Rickettoia  rickettsii  (RMSF) 

Kit(28122) 


AMdyte:  (S814)  UdiMsia  T>pU  Ab  (I>plM 


I 

Test  System,  Assay.  Bxamination 

INDX  Utex  -  Rickettsia  typhi  Kit(28123) 

AMlyte:  (S816)  bbaUa  Aatlbodtei 

Test  System,  Assay.  Examination 

Abbott  IMX(040S6) 

Baxter  ImmunoSCAN  RubeUa  Latex 

Test(07234) 
Becton  Dickinson  Rubascan(07105) 
Biokit  Rub4en(071S0) 
Disease  Detection  bntamational  SeraCard 

RubeUa  IgG  Teat(13079) 
General  Bionetrics  ImmunoDot  Quantitative 

Rubella(22046) 
General  Biometrics  ImmunoDot  TORCH 

Test(22045) 
Meridian  Diagnostics  knmunocard 

Test(40064) 
Murex  SUDS  Rubella(400e8) 
PB  Di^nostics  Systems  OPUS(49001) 
Seradyn  Santast  Rubella(58181) 
Serono  Baker  SR  1(58090) 
Serono  Diagnostics  SR  1  (58250) 
V-Tech  Target  Rubella  (67005) 
Vitek  Systems  Vidas  (antibodies)  (67062) 
Wampole  Virogen  Ri^Ua  Micro  Latex  Teat 

(70020) 
Wampole  Virogen  RubeUa  SUda  Test  (70021) 
Wellomie  Rubalex  (70087) 

Aaalyta:  (5621)  Sparalbiiz  SrhsrHl 
Antibodiaa 

Test  System,  Assay.  Bxamination 

Immuno-Mycologics  Bxo-AntigBn  Test  Ktt 
(26026) 

Aaalyte:  (6113)  Toxoplaaau  Gondii 


Test  System,  Assay,  Examination 

Abbott  IMX  (04056) 

Bio-Medical  BIOCARD  Toxo  Ab  (07137) 

Disease  Detection  International  SeraCard 

Toxoplasma  IgG  (13080) 
General  Biometrics  ImmunoDot  Infectioua 

Mono  Syndiome  Panel  (22043) 
General  Biometrics  ImmunoDot  T£.CH.  Test 

(22111) 
General  Biometrics  ImmunoDot  TORCH  Test 

(22045) 
Meridian  Diagnostics  Immunocard  Test 

(40064) 
Murex  SUDS  Toxo  (40089) 
PB  Diagnostics  Systems  OPUS  (49001) 
Serono  Baker  SR  1  (58090) 
Serono  Diagnostics  SR  1  (58250) 
Vitek  Systems  Vidas  (antibodies)  (67062) 

Aaalyte:  (6114)  Tranaterria 

Test  System,  Assay,  Examination 

Abbott  Spectrum  EPX  (04068) 
Abbott  TDX  (04071) 
Abbott  TDX  FLx  (04072) 
Abbott  VP  (04082) 
Beckman  Array  (07187) 
Beckman  Array  360  (07052) 
Beckman  Synchron  CX  4  (07071) 
Beckman  Synchron  CX  4  CE  (07174) 
Beckman  Synchron  CX  5  (07072) 
Beckman  Synchron  CX  7  (07073) 
Behring  Nephelometer  (07273) 
Behring  Nephelometer  100  (07272) 
Behring  Turbitimer  (07274) 
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iMlKUr04(071Sl) 
Bodirii^  MumlMim  Hitachi  706  (07162) 
Boahrii«ar  Mannheim  Hitachi  717  (07163) 
aba  Caniiii«  SSO  Bxpiaaa  (10036) 
GouharDaoM  (10106) 
Coultor  Opticham  100  (10115) 
Couhor  Opticfaam  120  (10079) 
Coultar  Opticham  180  (10080) 
EM  Diagnottic  Syitems  EPOS  (1601 S) 
Instrumentation  Labocatoiy  IL  Monarch  1000 

(28082) 
Instrumentation  Laboratory  IL  Monarch  2000 

(28231) 
Instrumentation  Laboratory  IL  Monarch  Plus 

(28063) 
Roche  Cobas  Bio  (55100) 
Roche  CobasMira  (55044)       ' 
Roche  Cobas  Mira  Plus  (55006) 
SanoB/Kallestad  QM  300  (58160) 
Technicon  DPA-1  (61041) 

Pallidal 


Aaalyla:  (611S) 
Aotibodifls  (ladadas 

Test  System,  Assay,  Examinatioa 

Ampcor  RPR  (04166) 

Ampcor  TRUST  RPR  (04168) 

Baxter  ImmunoSCAN  RPR  Card  Test  (07233) 

Becton  Dickinson  Macn>-vue  RPR  (07100) 

Biokit  RPR  (07290) 

DificoBactoUSR  (13162) 

Fisher  Diagnostic  Reagin  Screen  Test  (19005) 

Gamma  Biologicals  RPR/USR  Antigen 

(22115) 
NCS  RPR  CARD  TEST— manual  (43037) 
New  Horizons  TRUST  assay  (43007) 
Remel  RPR  CARD  Test  Kit  (55066) 
Seradyn  Color  SUde  (58039) 
Sendyn  Cokv  SUde— TRUST  (58180) 
Stanbio  Syphilis  (RPR)  Quicktest  (58116) 
V-Tech  V-Trend  RPR  Raindrop  Card  Test 

(67044)  j 

Aaalyta:  (6126)  TrkhiMlla  Aatibediaa 

Test  System,  Assay,  Examination 

Difco  Latex  Flocculatiaa  Test— Trichinosis 
(13150) 

AMlytK  (6704)  VarkaOa-Zealsr  VlnM 


7M  Sytlmn.  Auaj,  Bxamiaatioa 
Becton  Dickinson  VZV  Scan  (07111) 
SPEOALITY/SUBSPBCLUJTY:  Hematology 

Aaalyla:  (MOl)  Acttvalad  aaMBg  lima 
(ACT)  I 

Test  System,  Assay.  BxaaUaaHoa 

HemoTec  Automated  Coagulation  Timer 

(25030) 
HamoTac  Hepcoo/HMS  (25034) 
HemoTec  Hepcon/Syslam  A-10  (25033) 
HemoTec  Hepcoo/Systam  B-10  (25035) 
HemoTec  Hejioon/System  Pour  (25032) 
International  Tachnidyne  Factor  VI  (28093) 
International  Technidyne  Hemocfaron  400 

(28004) 
International  Technidyne  Hemochron  401 

(28095) 
International  Technidyne  Hemochron  800 

(28096) 
International  Technktyne  Hemochrtm  801 

(28007) 
Quest  Medical  ACTester/ACTBSt  AACT 

System  (52013) 
Sienco  SONOCLOT  0  Surgical  Analyser 

(diract  raadoHt)  (58258) 


AMlyte:  (0400)  AiUialad  Pai4ial 
Threabeplaelia  Time  (APTT) 

Test  System.  Assay.  Examination 

American  Scientific  Pibrometer  (04145) 
Becton  Dickinson  BBL  Fibrometer  (07080) 
Bio/Data  MCA  110  (07281) 
Bio/Data  MCA  210  (07282) 
Boehringer  Maxmheim  Unimeter  CA-600 

(07216) 
Boehringer  Mannheim  Unimeter  CU-600 

(07215) 
aba  Coming  Biotrack  512  (10047) 
DataOies^DC-lOO  (132U) 
Diagnostics  Stago  ST4  (13218) 
General  Diagnostics  Coag-A-Mate  (22056) 
General  Diagnostics  Coag-A-Mate  150  (22139) 
GeneralJMagnostics  Coag-A-Mate  2001 

(22138) 
General  Diagnostics  Coag-A-Mate  Dual 

Channel  (22137) 
General  Diagnostics  Coag-A-Mate  X2  (22057) 
General  Diagnostics  Coag-A-Mata  XC  (22058) 
Helena  Laboratories  Cascade  480  (25002) 
Helena  Laboratories  Dataclot  (25003) 
HemoTec  Automated  Copulation  Hmer 

(25030) 
Instrumentation  Laboratory  IL  ACL  100 

(28073) 
Instrumentation  Laboratory  IL  ACL  1000 

(28074) 
Instrumentation  Laboratory  IL  ACL  200 

(28075) 
Instrumentation  Laboratory  IL  ACL  2000 

(28076) 
Instrumentation  Laboratory  IL  ACL  300 

(28077) 
Instrumentation  Laboratory  IL  ACL  300  Plus 

(28197) 
Instrumentation  Laboratory  IL  ACL  3000 

(28078) 
InstiumenUtion  Laboratory  IL  ACL  3000  Plus 

(28079) 
Instrumentation  Laboratory  IL  ACL  810 

(28080) 
International  Technidyne  Factor  VI  (28093) 
International  Technidyne  Hemochron  400 

(28094) 
International  Technidyne  Hemochron  401 

(28095) 
International  Technidyne  Hemochron  800 

(28096) 
International  Technidyne  Hemodiraa  801 

(28097) 
LAbor  COA  Data  2000  (37034) 
LAbor  COA  Screener  (37033) 
LAbor  COA  System  (37035) 
LAbor  CoaData  3000  (37066) 
Lancer  Coagulyzer  )r.  Ill  (37025) 
Logos  elvi  818  Digiclot  (37013) 
Logos  elvi  819  Multi  Qot  (37014) 
Logos  elvi  820  Digiclot  n  (37015) 
Medical  Laboratory  MLA  Electra  1000  C 

(400D7) 
Medical  Laboratory  MLA  Electra  600  (40149) 
Medical  Uboratorv  MLA  Electra  650  (40150) 
Medical  Laboratory  MLA  Electra  700  (40038) 
Medical  Uboratory  MLA  Electra  750  (40039) 
Medical  Uboratory  MLA  Electra  800  (40040) 
Medical  Laboratory  MLA  Electra  900  (40041) 
Medical  Labmatory  MLA  Electra  900  C 

(40042) 
Oiganon  Teknika  Coag-A-Mate  Data-Mate 

(46018) 
Organon  Teknika  Coag-A-Mate  RA4  (46019) 
Organoc  Teknika  Coag-A-Mala  X-2  (46020) 


Organon  Teknika  Coag-A-Mate  XC  (46021) 
Organon  Teknika  Coag-A-Mate  XC  Phis 

(46022) 
Oiganon  Teknika  Coag-A-Mate  XM  (46023) 
Ortho  KoaguUb  M  (46111) 
Ortho  Koagulab  16S  (46074) 
Ortho  Koagulab  32-S  (46123) 
Ortho  Koagulab  4(>-A  (46076) 
Ortho  Koagulab  60-S  (46122) 
Sherwood  Medical  Coagulizer  Jr.  (58140) 
Sienco  Dual  Sample  Aggregation  Meter  (DP- 

247)(S8119) 
Sigma  AccuStasis  1000  (58049) 
Sigma  AccuStasis  2000  (580S0) 
TECO  Coatran  F2  (61 065) 
TECOCoatronn  (61047) 
TECO  Coatron  )r  (61048) 

Analyte:  (0456)  ABtithrombia  III  (ATIII) 

Test  System,  Assay,  Examinatioa 

Beckman  Array  (07187) 
Beckman  Array  360  (07052) 
Behring  Nephelometer  (07273) 
Behring  Nephelometer  100  (07272) 
Du  Font  ACA  (13082) 
Du  Pont  ACA II  (13172) 
Du  Pont  ACA  ra  (13173) 
Du  Pont  ACA  IV  (13083) 
Du  Pont  ACA  V(  13084) 

Analyte:  (0714)  Bleeding  Time 

Test  System.  Assay.  Examination 

Duke  Bleeding  Time  (13251) 

International  Technidyne  Surglcutt  Bleeding 

Time  Test  (28176) 
Ivy/Template  Bleeding  Time  (28116) 
Simplate  Bleeding  Time  (581 28] 

AnalylR  (0716)  Body  Fluid  Mkreecepk 
Elements 

Test  System,  Assay,  Examination 

Fern  Test  (19014) 

IRIS  The  Yellow  IRIS  model  250  (Squamous/ 

WBC/RBC  cnt.  only)  (28117) 
IRIS  The  Yellow  IRIS  model  450  (Squamous/ 

WTBaRBC  cnt.  only)  (28118) 

Aaalytr.  (1616)  EoaiiMphils 

Test  System.  Assay,  Examination 

All  Nasal  Smears  for  Eosinophils  (04354) 

AnalytK  (1613)  EryOrocyte  Sediawirtatiea 
Rate  (NoB-Waived  Proced) 

Tesi  System.  Assay,  Examination 

Hi  Chem-Vega  Ves-Matic  ESR  System  (25054) 

Analyte:  (1004)  Fihria  Split  Products  (Fibria 
Degradatioo) 

Test  System,  Assay,  Examination 

American  Diagnostica  Dimertest  Latex  Kit 

(FDP)  (04138) 
Biopool  Minutex  D-dimer  (07238) 
Diagnostica  Stago  D-Di  (13136) 
Diagnostica  Stago  F.S.  Test  (13137) 
Diagnostica  Stago  Spli-Prest  (13138) 
Du  Pont  ACA  (13082) 
Du  Pont  ACA  II  (13172) 
Du  Pont  ACA  HI  (13173) 
Du  Pont  ACA  IV  (13063) 
Du  Pont  ACA  V  (13064) 
International  Technidyne  Bed  Red  D-dii 

(28092) 
Oiganon  Teknika  Fibrinostioon  (46080) 


UMI 
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AaabftK  (IMS)  Fibrinogm 
Test  System,  Assay,  Examittation 

Abbott  Spectnun  EPX  (04066) 

Abbott  VP  (04062) 

Beckman  Synchion  CX  4  (07071) 

Beckman  Synchron  CX  5  (07072) 

Beckman  Synchron  CX  7  (07073) 

Becton  Dickinson  BBL  Fibrometer  (07080) 

Becton  Dickinson  QBC  AutoRead  (07104) 

Becton  Dickinson  C^C  Reference  (07180) 

Behring  Nephelometer  (07273) 

Behring  Nephelometer  100  (07272) 

Bio/Data  MCA  110  (07281) 

Bio/Data  MCA  210  (07282) 

Boehringer  Mannheim  HiUchi  704  (07161) 

Boehringer  Mannheim  Hitachi  717  (07163) 

Qba  Coming  550  Express  (10038) 

Coulter  Optichem  100  (10115) 

Coulter  C^tichem  120  (10079) 

Coulter  C^tichem  180  (10080) 

Diagnoatica  Stago  ST4  (13218) 

Du  Pont  ACA  (13082) 

Du  Pont  ACA  n  (13172) 

Du  Pont  ACA  ni  (13173) 

Du  Pont  ACA  IV  (13063) 

Du  Pont  ACA  V  (13084) 

Electronucleonics  Gem-Profiler  (16004) 

General  Diagnostics  Coag-A-Mate  X2  (22057) 

General  Diagnostics  Coag-A-Mate  XQ22058) 

Helena  Laboratories  Cascade  480(25002) 

Instrumentation  Laboratory  IL  ACL 

100(28073) 
Instrumentation  Laboratory  IL  ACL 

1000(28074) 
Instrumentation  Laboratory  IL  ACL 

200(28075) 
Instrumentation  Laboratory  IL  ACL 

2000(28076) 
Instrumentation  Laboratory  IL  ACL 

300(28077) 
Instrumentation  Laboratory  IL  ACL  300 

Plus(28197) 
Instrumentation  Laboratory  IL  ACL 

3000(28078) 
Instrumentation  Laboratory  IL  ACL  3000 

nus(28079) 
Instrumentation  Laboratory  IL  ACL 

810(28080) 
Instrumentation  Laboratory  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
International  Technidyne  Factor  VI(26093) 
LAbor  COA  Data  2000(37034) 
LAborCOA  Screener(37033) 
LAbor  COA  Sy8tem(37035) 
LAbor  CoaData  3000(37066) 
Logos  elvi  819  MulU  aot(37014) 
L(^  elvi  820  Digidot  0(37015) 
Medical  Laboratory  MLA  Electn  1000 

C(40037) 
Medical  Labontocy  MLA  Electra  700(40038) 
Medical  Laboratory  MLA  Electn  750(40039) 
Medical  Laboratory  MLA  Electra  800(40040) 
Medical  Laboratory  MLA  Electra  900(40041) 
Medical  Laboratory  MLA  Electn  900 

q40042) 
Orgaoon  Teknika  Coag-A-Mate  RA4(46019) 
Organoo  Teknika  Coag-A-Mate  XQ46021) 
O^anon  Teknika  Coag-A-Mate  XC 

Plus(46022) 
OrganoQ  Teknika  Goag-A-Mate  XM(46023) 
Ortho  Koagulab  168(46074) 
Ortho  Ko^ulab  32-5(46123) 
Oitbo  Ko^ab  40-A(46076) 


Ortho  Koagulab  60-8(46122) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Sigma  AccuStasis  1000(58049) 
Sigma  AccuSUsis  2000(56050) 
TECO  Coatron  F2(61065) 
TECO  Coatron  0(61047) 
TECO  Coatron  )r(61048) 
Technicon  RA  1000(61010) 

Analyte:  (2514)  Hematocrit 

Test  System,  Assay,  Examination 

Abbott  Cell-Dyn  1400(04225) 

Abbott  Cell-E^  1500(04226) 

Abbott  Cell-I^  1600(04227) 

Abbott  Cell-Dyn  1600  CS(04238) 

Abbott  Cell-Dyn  2000  CS(04239) 

Abbott  Cell-Dyn  2000  51(04240) 

Abbott  Cell-Dyn  300(04228] 

Abbott  Cell-Dyn  3000  CS(04241) 

Abbott  Cell-I^ai  3000  SL(04242) 

Abbott  Cell-E^  3300  CS(04273) 

Abbott  Cell-Dyn  3300  SL(04272) 

Abbott  Cell-I^  3500  CS(04327) 

Abbott  Cell-Dyn  3500  SL(04287) 

Abbott  Cell-Dyn  400(04230) 

Abbott  Cell-Dyn  500(04231) 

Abbott  Cell-Dyn  610(04232) 

Abbott  Cell-C^  700(04233) 

Abbott  Cell-Dyn  800(04234) 

Abbott  Cell-Dyn  900(04235) 

Baker  8000(07019) 

Baker  9000(07020) 

Baker  9000  Ax(07182) 

Baker  9000  Plus(07183) 

Baker  9000  Rx(07184) 

Baker  )TB500A(07421) 

Baker  )TB  700A(07422) 

Becton  Dickinson  QBC(07176) 

Becton  Dickinson  QBC  AutoRead(07104) 

Becton  Dickinson  QBC  HemaScan(07428) 

Becton  Dickinson  QBC  11(07177) 

Becton  Dickinson  QBC  0  Plus(07178) 

Becton  Dickinson  QBC  Plus(07l79) 

Becton  Dickinson  QBC  Reference(07180) 

Bio-Chem  Laboratory  Systems  ATAC  4300 

Cell  Counter(07242) 
Bio-Dynamics  CeliTrak  5(07437) 
Qay  Adams  HA-5(10102) 
Coulter  530(10066) 
Coulter  560(10067) 
Coulter  770(10068) 
Coulter  CBC4(10069) 
Coulter  CBC5(10070) 
Coulter  JR(10181) 
Coulter  )S(10073) 
Coulter  n'(10074) 
Coulter  )T2(10075) 
Coulter  JT3(10076) 
Coulter  M43O(10O77) 
Coulter  MAXM(10078) 
Coulter  MDl  6(101 77) 
Coulter  S(101 16) 
Coulter  S  Plus(10081) 
Coulter  8  Plus  0(10082) 
Coulter  8  Plus  01(10083) 
Coulter  S  Plus  IV(10064) 
Coulter  S  Plus  IVW/DIF(10085) 
Coulter  8  Plus  )r.(10086) 
Coulter  S  Plus  V(10087) 
Coulter  8  Plus  VI/STKR(10088) 
Coulter  S  SR(10118) 
Coulter  8550(10069) 
Coulter  8560(10119) 
Coulter  87120(10120) 


Coulter  8770(10121) 
Coulter  8790(10122) 
Coulter  S880(10090) 
Coulter  ST(10091) 
Coulter  STKR(10092) 
Coulter  8TICS(10093) 
Coulter  T540(10094) 
Coulter  T660(1009S) 
Coulter  T890(10096) 
Coulter  ZB16(  101 27) 
Coulter  ZP5(10129) 
Danam  Datacell-18(13093) 
Danam  Datacell-18/AS-30(13O94) 
Danam  HC-1020(13096) 
Danam  HC-510(13096) 
Danam  HC-510/HDll(13099) 
Danam  HC-720(13100) 
Danam  HC-820/HD1 1(13101) 
Danam  HC-820/HD21(13102) 
Danam  SA-1000(131O3) 
Danam  Vector  5(13104) 
Danam  Vector  6(13105) 
Danam  Vector  6  Plus(13106) 
Danam  Vector  8(13107) 
Danam  Vector  8  Plus(13108) 
Electronucleonics  Cellstar(16003) 
I-STAT  i-STAT  Pmtable  Qinical 

Anaiyzei(28186) 
Infolab  1-1100(28129) 
Infblab  1-1800(28130) 
Infolab  1-500(28090) 
Infolab  1-900(28091) 
Instrumentation  Laboratoiy  IL  Cellect 

7(28228) 
Instrumentation  Laboratory  IL  Cellect 

8(28229) 
Instrumentation  Laboratory  IL  CeOect 

8E(28230) 
Mallinckrodt  GEM-STAT(40125) 
Mallinckrodt  Gem  6  Plus(40002) 
Mallinckrodt  Gem  Premier(40003) 
MedTest  Systems  Medisensor  2001(40120) 
Nova  1(43010) 
Nova  1  (with  CRTM43045) 
Nova  11(43012) 
Nova  11  (with  (31TK43048) 
Nova  13(43014) 
Nova  13  (with  CRT)(430S0) 
Nova  14(43015) 
Nova  14  (with  CRTK43051) 
Nova  5(43019) 
Nova  5  (with  CRT)(43047) 
Nova  Celltrak  11(43024) 
Nova  Celltrak  12(43025) 
Nova  Celltrak  2(43026) 
Nova  Celltrak  2/6(43027) 
Nova  Stat  Profile  1(43029) 
Nova  Stat  Profile  2(43030) 
Nova  Stat  Profile  4(43032) 
Nova  Stat  Profile  5(43033) 
Nova  Stat  Profile  6(43034) 
Nova  Stat  Profile  8(43036) 
Ortho  ELT  15(46059) 
Ortho  ELT  1500(46060) 
Ortho  ELT  8(46061) 
Ortho  ELT  8/DS(46062) 
Ortho  ELT  8AVS(46063) 
Ortho  ELT  800/WS(4606S) 
Roche  Cobas  Argos(55039) 
Roche  Cobas  Argos5  Dia[55093) 
Roche  Cobas  HELIOS  5  DIFP(55069) 
Roche  Cobas  Helios(5S094) 
Roche  Cobas  Minoa  ST(SS060) 
Roche  Cobas  Minos  STB(55042) 
Roche  Cobas  Minos  STEL(55061) 
Roche  Cobas  Miaoa  STX(5S043) 
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Sequoia  Tumar  ieOO(M03S) 

Saquoia  Tumar  700(SMM) 

Sequoia  Tuniar  90O(SaO37) 

Sandyn  Sangaa  Quick  CouBt(5a089) 

Safwlyn  Sangan  Quick  Gooat  Phis  0(58172) 

Stnao  Bakar  Seriaa  1S0(5«2M) 

S«ODO  Bakar  Sariaa  170(S«2U) 

Satooo  Bakar  Sariaa  5000(5M)6) 

Sarono  Bakar  Sariaa  7000(5*237) 

Sorono  Diagnoatics  8000(58245) 

Sanwo  Diagnoatics  9000(58246) 

Sarono  Diagnostics  9000  Axi98247) 

Sarono  Di^noetics  9000  nua(58248) 

Sarono  Diagnoatics  9000  Rx(58249) 

Sysmex  00-108(58111) 

Sysmex  00-120(58208) 

Sysmax  00-130(58071) 

Sysmax  00-150(58072) 

Sysmax  00-170(58110) 

Sysmax  00-180(58073) 

Sysmax  00-700(58074) 

Sysmn  00-720(58075) 

Sysmax  00-780(58076) 

Synax  00-800(58109) 

Sysmex  00-800  with  PDA-«10(S8276) 

SyVMX  8-2500(58077) 

Sysmex  B-«000(58078) 

Sysmex  F-«00(58206) 

SyaMxF'-800(58202) 

Sysmex  K-1000(58079) 

Sysmex  K-1000  with  PDA  i9p«le(58277) 

Sysmex  M-2000(58207) 

Sysmex  NB-1SOO(58204) 

Sysmex  NB-6S00(582O3) 

Symex  NB-8000(58000) 

Tachnicon  H  6000(61006) 

TachnicoaRl(61000) 

TachnicooRl)i(610S2) 

Tachaicoa  KlB  Systaoi(6104S) 

Tachnicoo  112  Sytlam(61038) 

Wampola  STAT-CXrn70063) 

Aaalylr  (8315)  namiiglahie 

Tut  Syttun.  Auof,  RMominaikm 

Abbott  OU-Dyn  1400(04225) 

Abbott  Call-Dyn  1500(04226) 

Abbott  Oall-Dyn  1600(04227) 

Abbott  CM-Dyn  1600  CS(D4238) 

Abbott  OaU-Dyn  2000  03(04239) 

Abbott  OaU-Dyn  2000  SL(04240) 

Abbott  OaU-Dyn  300(04228) 

Abbott  OaU-{>yn  3000  CS(04241) 

Abbott  CaU-Dyn  3000  SL(04242) 

Abbott  CaU-Dyn  3300  CS(04273) 

Abbott  Call-Dyn  3300  SL(04272) 

Abbott  GaU-Dyn  3500  CS(04327) 

Abbott  GaU-Dyn  3500  SL(04287) 

Abbott  OaU-Dyn  400(04230) 

Abbott  CaU-I^  500(04231) 

Abbott  GaU-Dyn  610(04232) 

Abbott  OaU-Dyn  700(04233) 

Abbott  GaU-Dyn  800(04234) 

Abbott  OaU-Dyn  900(04236) 

Abbott  VP(04082) 

Abbott  Viaioo(04063) 

AmaaCUnistat(04l50) 

AmaaSa«alywr(041S4) 

Amaa  Saralynr  01(04166) 

BUS  HamoglobiiMBalsr  10-101(07213) 

BMS  HemogloMaaaalar  10-1010(07213) 

Bakar  8000(07010) 

Bakar  9000(07020) 

Bakar  9000  Axf07162) 

Bakar  9000  Phis(07183) 

r9000llx(07104) 

rnBSOOA(07421) 


UMI 


Bakar  rrB700A(07422) 
Backman  Synctaron  OX  4(07071) 
Beckman  Synchrao  OX  5(07072) 
Bacton  Dickinson  QBC(07176) 
Bacton  Dickinson  QBC  Autoilaed(07104) 
Bacton  Dickinson  QBC  HamaSGan(07428) 
Becton  Dickinson  QBC  0  Phis(071 78) 
Becton  Dickinson  QBO  Plus(07170) 
Bacton  Dickinson  QBC  Raiarenca(07180) 
Bacton  Dickinson  QCA  Analynf(07181) 
Bio-Cham  Laboratoiy  Systems  ATAC  2000/ 

2100(07188) 
Bio-Dynamics  CeUTrak  3(07436) 
Bio-Dynamics  CeUTrak  5(07437) 
BioAutoMed  ASCA(07192) 
Boflhringer  Mannheim  Biodynamics 

Unimeter  300(07252) 
Boehringer  Mannheim  Biod}rtiamics 

Unimeter  3301C(07253) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Reflotron  I 

System(07ig7) 
Boetiringer  Mannheim  Reflotron  Plus(07168) 
Cambridge  Instriunents  Hb-Meter 

Hemoglobinometer(10140) 
Qay  Adams  HA-3(10101) 
Qay  Adams  HA-5(1C102) 
Coulter  530(10066) 
Coulter  560(10067) 
Coulter  770(10068) 
Coulter  CBC4ri0069) 
Coulter  CBC5(10070) 
Coulter  Hemo-W(101 11) 
Coulter  Hemoglobinometer(10112) 
Coulter  Hemoglobinometer  W(10142) 
Coulter  JR(10181) 
Coulter  ]S(10073) 
Coulter  JT(10074) 
Coulter  )T2(10075) 

Coulter  JT3(10076) 

Coulter  M2(10114) 

Couhar  M430(10077) 

Coulter  MAXM(10078) 

Coulter  MD16(10177) 

Coulter  S(101 16) 

Coulter  SPlua(10081) 

Coulter  S  Plus  U(10062) 

Coulters  Plus  m(10083) 

Coulters  Plus  IV(10084) 

Coulter  S  Plus  IVW/DO^IOOSS) 

Coulter  S  Plus  )r.(10086) 

Coulter  S  Plus  V(10087) 

Coulter  S  Plus  ViySTKR(1006B) 

GoulterSSR(10118) 

Ooulter  5550(10089) 

Coulter  S560(10119) 

Coulter  57120(10120) 

Coulter  5770(10121) 

Coulter  5790(10122) 

Coulter  5880(10090) 

Coulter  ST(10091) 

Coulter  STKR(10092) 

Coulter  STK5(10093) 

GoultarT540(10094) 

Ooulter  T660(10095) 

Ooulter  7890(10096) 

Coulter  ZBI6(10127) 

Coulter  ZF5(10129) 

Danem  DataoeU-18(13093) 

Danam  DatacaU-18/AS-30(13094) 

Danam  HO-1020(13096) 

Danam  HC-310(13097) 

Danam  HO-510(13098) 

Danam  HO-510/HD1 1(13096) 

Danam  HO-720(13100) 

Danam  H0-820mDll(1310l) 


iHC-820/HD21(13102) 
Danam  SA-1000(131O3) 
Danam  Vector  5(13104) 
Danam  Vector  6(13105) 
Danam  Vector  6  Plus(13106) 
Danam  Vector  8(13107) 
Danam  Vector  8  Plua(13108) 
DataChem  DC-100(13213) 
EM  Diagnoatic  Systems  EASY  PLUS(16016) 
EM  Diagnostic  Systems  EASY  ST(16017) 
Blectronucleonke  CeUstaf(16003) 
Blectronucleonics  CemstH(16006) 
BlectionucleonlGS  Gemstar  0(16007) 
Infolab  1-1100(28129) 
Infblab  1-1800(28130) 
Infolab  1-500(28090) 
InfoWl  1-900(28091) 
Instiumentatiaa  Laboratory  IL  OUed 

7(28228) 
Instrumentation  Laboratory  IL  GeUect 

8(28229) 
Instrumentation  Laboralary  IL  Orikd 

8E(28230) 
Isolab  Hb-Direct(2811S) 
Kodak  Ektachem  DT  60(34016) 
Nova  Oelltrak  11(43024) 
Nova  Celltiak  12(43025) 
Nova  OeUtrak  2(43026) 
Nova  GeUtrek  2/8(43027) 
OrtfaoBLT  15(46069) 
OrtboBLT  1500(46060) 
OrthoELT  8(46061) 
OrthoELT8/DS(46062) 

Oitho  ELT  8/WS(46063) 

Ortho  ELT  800/WS(46065) 

Roche  Cobaa  Aigaa(S6030) 

Roche  Cobas  ArgoaS  Difl[5S093) 

Roche  OobasBkHSSlOO) 

Roche  Cobes  FARA(55040) 

Roche  Cobea  PARA  iKSS041) 

Roche  Cobes  HEUOS  5  007(5500^ 

Roche  Cobaa  HeUaa(580B4) 

Roche  Cobes  Minos  ST(55060) 

Roche  Cobaa  Minoe  S1E(5S042) 

Roche  Cobaa  Minoa  STEL(55a81) 

Rocbe  Gobaa  Kfinoe  STX(S5043) 

Roche  Cobes  Mira(5S044) 

SequoU  Tuner  1600(56035) 

Sequoia  Turner  700(58036) 

Sequoia  T^unar  900(58037)        ^ 

Sandyn  Seragan  QiUdc  Oount(560tl| 

Seradya  Serosa  QHkk  Gooat  Pine  0(58172) 

Serooo  Baker  Sariee  130(58233) 

Seraao  Bakar  Sariea  180(56234) 

Serooo  Baker  Sartoe  170(88236) 

Serono  Baker  Seriee  8000(56236) 

Serooo  Beker  Serlea  7000(58237) 

Serono  Beker  Syslam  7500(58230) 

Serono  Diaynatics  8000(S8U5) 

Serono  Diagnoalks  9000(58346) 

Serono  Dii^MMttca  9000  Aji(56347) 

Sertmo  Di^noetica  9000  Plua(58348) 

Serooo  Dt^toattcB  9000  Rx(88a46) 

StuMo  HamogloMa  Aaalyaai(S*Mt| 

SyMBax  00-108(58111) 

SySBMH  00-120(58206) 

Sysmex  00-130(58071) 

Sysmex  00-150(58072) 

Syonex  00-170(56110) 

Sysmax  00-180(58073) 

Sysmex  00-700(58074) 

Sysmex  00-720(58075) 

SyMMx  00-780(58076) 

Sysmex  00-800(88109) 

Sysmex  00-800  wftk  PDA-no(i«7«> 

Sysmex  B-2SOO(58077) 
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Sysmex  E-5000(58078) 

Sytmex  F-300(5B20S) 

Sycmex  F-500(58206) 

Sysmex  F-800{S8202) 

Sysmex  Hemogloblnometer  HB-100(S813O) 

Sysmex  Hemoglobinometer  HB-1 10(58131) 

Sysmex  K-1000(5807g) 

Sysmex  K-1000  with  PDA  upgrade(S8277] 

Sysmex  M-2000(S8207) 

Sysmex  NE-1500(58204) 

Sysmex  NE-5500(58203) 

Sysmex  NE-8000(58080) 

TechnicoD  H  6000(61008) 

Technicon  H.l(61009) 

Technicon  H.l  M61052) 

Technicon  H.lE  System(61043) 

Technicon  H.2  System(61038) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 

Wampole  STAT-C3l[T(70083) 

Analytr.  (2535)  HemogloMn  A2 

Test  System,  Assay,  Examination 

aba  Coming  Model  765  Glycomat(10210) 
Drew  Scientific  Glycomat  Haemoglobin 

Analyzer(13260) 
Helena  Laboratorius  CoIumnMate(2S114) 

Analyte:  (2544)  Hemoglobin  FractioM 

Test  System,  Assay,  Examination: 

aba  Corning  Model  765  Glycomat(10210) 
Drew  Scientific  Glycomat  Haemoglobin 
Analyzeitl3260) 

Analyte:  (2536)  HamogloUn  S 

Test  System,  Assay,  Examination 

Ampcor  Quik-Dot(04165) 

Ampcor  Siclile  Cell  •  HbS  Screening 

Kit(04297) 
Chembio  Sickle-STAT(10145) 
Helena  Laboratories  ColuiimMate(25114) 
Key  Scientific  Slckle-Scnai  Test  Kit(34030) 
Organon  Teknika  Sickkquik(46102) 
Ortho  Sicklad«i((4«131) 
Sterling  Diagnortici  SicUe  Cell  Uni- 

te8t(58227) 


Analyte:  (2518)] 

Test  System.  Assay.  Biuunination 

DuPontACA(130B2) 
DuPontACAD(13172) 
Du  Pont  ACA  01(13173) 
DuPontACAIV(13063) 
Du  Pont  ACA  V(130B4) 

Andyto:  (253t)  Heparia  Dm* 
(HDR) 

Test  System,  Atmy,  Sjuminatioa 

HemoTec  Hepooii/HMS(2S034) 
HemoTac  Hqioaii/SystMB  A-10(2S033) 
Haiiv>Tec  Hepooo/Syttam  8-10(25035) 
HemoTec  Hepoon/Syelain  Poui(2S032) 

AmJytee(ai»^Hep«riiiffre<iBi— TUrtka 
(HPT) 

Tett  System.  Assay.  Bxamittation 

HmdoTk  Hepoon/HMS(25034) 
HamoTw  Hapcxn/Systm  A-10(2S033) 
HemoTac  Hajicaa/Systan  B-10(2S035) 
HemoTac  Hqxao/Syatam  Poui(25032) 

AaaljrtK  (3723)  ImIcmjIh.  ttcal 


Test  Systm.  Assay.  Examinatioa 

All  Peed  Smears  for  Leukocytea(04324) 

Analyte:  (4907)  PUaBinotaa 

Test  System,  Assay,  Examinatioa 

Behrlng  Nephelometer(07273) 

Behring  Nephelometer  100(07272) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  11(13172) 

Du  Pont  ACA  111(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

Analyte:  (4908)  Platelal  CenBt 

Tesf  System,  Assay,  Examinatioa 

Abbott  Cell-Dyn  1400(04225) 

Abbott  Cell-Dyn  1500(04226) 

Abbott  Cell-Dyn  1600(04227) 

Abbott  Cell-Dyn  1600  CS(04238) 

Abbott  Cell-Dyn  2000  CS(04239) 

Abbott  Cell-I^  2000  SL(04240) 

Abbott  Cell-Dyn  300(04228) 

Abbott  Cell-Dyn  3000  CS(04241) 

Abbott  Cell-Dyn  3000  SL(04242) 

Abbott  Celi-Dyn  3300  CS(04273) 

Abbott  Cell-Dyn  3300  SL(04272) 

Abbott  Cell-Dvn  3500  CS(04327) 

Abbott  Cell-C^  3500  SL(04287) 

Abbott  Cell-Dyn  400(04230) 

Abbott  Cell-Dyn  500(04231) 

Abbott  Cell-lS^  610(04232) 

Abbott  Cell-Dyn  700(04233) 

Abbott  Cell-£^  800(04234) 

Abbott  Cell-Dvn  900(04235) 

Baker8O0O(07'019} 

Baker  9000(07020) 

Baker  9000  Ax(07182) 

Baker  9000  Plus(07183) 

Baker  9000  Rx(071 84) 

Becton  Dickinson  QBC(07176) 

Becton  Dickinson  QBC  AutoRBad(07104) 

Becton  Dickinson  QBC  0(07177) 

Becton  Dickinson  QBC  0  PhM(0717B) 

Becton  Dickinson  QBC  Plua(07179) 

Becton  Dickinson  QBC  RefBnnoe(07180) 

Coulter  JS(10073) 

Coulter  JT(  10074) 

Coulter  JT2(10075) 

Coulter  JT3(10076) 

Coulter  MAXM(10078) 

Coulter  MD16(101 77) 

Coulter  S  Plus(10081) 

Coulter  S  Plus  0(10082) 

Coulter  S  Plus  01(10083) 

Coulter  S  Plus  IV(10084) 

Coulter  S  Plus  IVW/DD^IOOSS) 

Coulter  S  Plus  )r.(10086) 

ClMilter  S  Plus  V(10087) 

Coulter  S  Plus  VI/STKR(100e8) 

Coulter  5880(10090) 

Coulter  ST(10091) 

Coulter  STKR(10092) 

Coulter  ST1CS(10093) 

Coulter  T540(10094) 

Coulter  T660(10095) 

Coulter  T890(10096)  . 

Coulter  ZBKlOl  26) 

Coulter  ZBI6(10127) 

Coulter  ZF(10128) 

Coulter  ZFS(10129) 

Coulter  ZM(10130) 

Danam  Dataoell-l  8(1 3093) 

Danam  Datacell-18/AS-30(13094) 

Danam  HC-1020(13096) 

Danam  HC-820/HDll(13101) 


Danam  HC-820/HD21(13102) 
Danam  SA-1000(13103) 
Danam  Vector  6(13105) 
Danam  Vector  6  Plus(13106) 
Danam  Vector  8(13107) 
Danam  Vector  8  nus(1310e) 
Blectronucleonics  Ce0rtai(16a03) 
Infolab  1-1100(28129) 
Infolab  1-1800(28130) 
Infolab  1-900(28091) 
Instrumentation  Laboratory  IL  Gdlect 

8(28229) 
Instrumentation  Laboratory  IL  Cellact 

8E(28230) 
Nova  Celltrak  11(43024) 
Nova  Celltrak  12(43025) 
Ortho  ELT  15(46059) 
Ortho  ELT  1500(46060) 
Ortho  ELT  8(46061) 
Ortho  ELT  8/DS(46062) 
Ortho  ELT  8AVS(46063) 
Ortho  ELT  800/WS(46065) 
Roche  Cobas  Arg(»(S5039) 
Roche  Cobas  ArgosS  Di£E[55093) 
Roche  Cobas  HEUOS  5  D0T(55069) 
Roche  Cobas  Helios(55094) 
Roche  Cobas  Minos  ST(55060) 
Roche  Cobas  Minos  STE(55042) 
Rodie  Cobas  Minos  STEL(55061) 
Roche  Cobas  Minos  STX(55043) 
Sequoia  Turner  1600(58035) 
Sequoia  Turner  900(58037) 
Serono  Baker  MK-4/HC(58232) 
Serono  Baker  Series  810  Platelet 

Analyzed  56238) 
Serono  Diagnostics  8000(58245) 
Serono  Diagnostics  9000(58246) 
Serono  Diagnostics  9000  Ax(58247) 
Serono  Di^nostics  9000  Plus(58248) 
Serono  Diagnostics  9000  Rx(58249) 
Sysmex  CG-1 30(58071) 
Sysmex  CC-1 50(58072) 
Sysmex  CC-1 80(58073) 
Sysmex  CC-700(58074) 
Sysmex  00-720(58075) 
Sysmex  00-780(58076) 
Sysmex  00-800(58109) 
Sysmex  00800  with  PDA-410(5827B) 
Sysmex  E-2500(58077) 
Sysmex  E-5000(58078) 
Sysmex  F-800(58202) 
Sysmex  K-1000(58079) 
Sysmex  K-1000  with  PDA  (q)grade(58277) 
Sysmex  M-2000(58207) 
Sysmex  NE-1500(58204) 
Sysmex  NE-5500(58203) 
Sysmex  NE-<000(58080) 
^rsmex  PL-100(58114) 
Sysmex  PL-110(58113) 
Technicon  H  6000(61008) 
Technicon  H.1(61009) 
Technicon  HI  M61052) 
Technicon  H.1E  System(61043) 
Technicon  H.2  System(61038) 

m 


Aadyte:(492X) 

Tut  System.  Assay.  Examinatioa 

Abbott  VisiOD(04083) 

American  Scientific  Fibrometei(0414S) 

Bectoo  DkkiiiM»  BEL  FtbiwiiBlw(07080) 

Bio/Data  MCA  110(07281) 

Bio/Data  MCA  210(07282) 

Boehringer  Mannheim  Uoimatar  C/W> 

600(07216) 
Boehringer  Mannheim  UnlmaterCU- 

500(07215) 
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Qba  Coraing  Blotnck  S12(100«7I 
DitaCha  00-100(13213) 
DiagD(wtiGa»igDST4(13218)      ' 
Du  Foot  CouiB«tnk(131Sl) 
BM  Di^notUc  Systons  BASY  ST(16017) 
G«Mnl  Di^noctiGS  Co^A-Mat6<22056) 
Genanl  Di^nottict  Ck)^A-Mat«  150(22139) 
Genanl  Di«gno«tics  Coag-A-Mata 

2001(22138) 
Ganaial  Di^noatics  Coag-A-Mata  Dual 

Qiaiiiial(22137) 
Ganaral  Di^noatka  Cd^A-Mata  X2(220S7) 
Ganaral  Dlagnoatka  Co^A-Mata  XQ22056) 
Halana  Laboratorias  CaMada  480(25002) 
Helana  Laboratoriaa  Dataclot(25003) 
HemoTac  Automated  Coagulation 

Tiinar(25030) 
Instnimantation  Laboratoiy  U.  ACL 

100(28073) 
Instnimantation  Laboratory  IL  ACL 

1000(28074) 
Instrumantation  Laboratoiy  IL  ACL 

200(28075) 
Inttiumentation  Laboratoiy  IL  ACL 

2000(28076) 
Inatrumantation  Labontoiy  IL  ACL 

300(28077) 
Instnimantation  Laborat(»y  IL  ACL  300 

Plus(28197) 
Instrumantation  Laboratoiy  U.  ACL 

3000(28078) 
Instrumantation  Laboratory  IL  ACL  3000 

Plus(28079) 
Instrumentation  Laboratory  IL  ACL 

810(28080) 
Intematiooal  Tachnidyne  Factor  VI(28003) 
Intamatiooal  Tachnidyne  Hemochron 

400(28004) 
Intematiooal  Technidyne  Hemochron 

401(28095) 
International  Tachnidyne  Hemochron 

800(28096) 
Intematiooal  Technidyne  Hemochron 

801(28097) 
LAbor  OOA  Data  2000(37034) 
LAbor  OOA  Scraenat(37033) 
LAbor  OOA  Systnn(37035) 
LAbor  CoaData  3000(37066) 
Lancar  Coagulyaer  Jr.  01(37025) 
Logoa  elvl  818  Digiclot(37013) 
Logoa  alvi  819  Multi  Clot(37014) 
Logoa  elvi  820  Digidot  D(37015) 
Medical  Laboratory  MLA  Electra  1000 

Q40037) 
Medical  Laboratory  MLA  Electra  600(40149) 
Medical  Laboratory  MLA  Electra  650(40150) 
Medical  Ldmratory  MLA  Electra  700(40038) 
Medical  Laboratory  MLA  Electra  750(40039) 
Medical  Laboratory  MLA  Electra  800(40040) 
Medical  Laboratory  MLA  Electra  900(40041) 
Medical  Laboratory  MLA  Electra  900 

C(40042) 
Oiganoo  Taknika  Coag-A-Mata  Data- 

Mate(46018) 
Organoa  Taknika  Coag-A-Mata  RA4(46019) 
Organoo  Taknika  Coag-A-Mata  X-2(46020) 
Ofganon  Taknika  Coag-A-Mata  XC(46021) 
Otputoa  Taknika  Coag-A-Mata  XC 

Phi8(46022) 
OrgBDOO  Taknika  Co^A-Mata  XM(46023) 
Ortho  Ko^uLab  M(46111) 
Oitho  Ko^ulab  168(46074) 
Ortho  Koafulab  32-8(46123) 
Oitbo  Koagulab  4O-A(46076) 
Ortho  Ko^ulab  60-^46122) 
8clavo  Uni-Past  System  ABalyaat<58193) 


Sherwood  Medical  Coagulixer  Jr.(58140) 
Sienoo  Dual  Sample  Aggregation  Meter  (DP- 

247H58119) 
Sigma  AccuStasis  1000(58049) 
Sigma  AccuStasis  2000(58050) 
TECO  CoatTon  F2(61065) 
TECOCoatron  0(61047) 
TECOCoatron)r(61048) 

Aoalyta:  (5502)  Red  Blood  CeU  Coant 
(Erythrocyte  Count)  (RBC) 

Test  System,  Assay,  Examination 

Abbott  CeU-Dyn  1400(04225) 

Abbott  CellDyn  1500(04226) 

Abbott  Cell-Dyn  1600(04227) 

Abbott  Cell-Dyn  1600  CS(04238) 

Abbott  Cell-Dyn  2000  CS(04239) 

Abbott  Cell-Dyn  2000  SL(04240) 

Abbott  Cell-Dyn  300(04228) 

Abbott  Cell-Dyn  3000  CS(04241) 

Abbott  Cell-Dyn  3000  SL(04242) 

Abbott  Cell-Dyn  3300  CS(04273) 

Abbott  Cell-I^  3300  SL(04272) 

Abbott  Cell-Dyn  3500  CS(04327) 

Abbott  Cell-Dyn  3500  SL(04287) 

Abbott  Cell-Dyn  400(04230) 

Abbott  Cell-Dyn  500(04231) 

Abbott  Cell-Dyn  610(04232) 

Abbott  Cell-Dyn  700(04233) 

Abbott  Cell-Dyn  800(04234) 

Abbott  Cell-Dyn  900(04235) 

Baker  8000(07019) 

Baker  9000(07020) 

Baker  9000  Ax(07182) 

Baker  9000  Plus(07183) 

Baker  9000  Rx(07184) 

Baker  )TB500A(07421) 

Baker  JTB700A(07422) 

Bio-Chem  Laboratory  Systems  ATAC  4300 

Cell  Counter(07242) 
Bio-Dynamics  CellTrak  2(07435) 
Bio-I^amics  CellTrak  3(07436) 
Bio-Dynamics  CellTrak  5(07437) 
Qay  Adams  HA-3(10101) 
Clay  Adams  HA-S(10102) 
Coulter  530(10066) 
Coulter  560(10067) 
Coulter  770(10068) 
Coulter  CBC4(10069) 
Coulter  CBC5(10070) 
Coulter  )R(10181) 
Coulter  )S(10073) 
Coulter  IT(10074) 
Coulter  )T2(10075) 
Coulter  )T3(10076) 
Coulter  M430(10077) 
Coulter  MAXM(10078) 
Coulter  MD16(10177) 
Coulter  S(101 16) 
Coulter  SPlus(10081) 
Coulters  Plus  0(10082) 
Coulters  Plus  01(10083) 
Coulter  S  Plus  IV(100e4) 
Coulter  S  Plus  IVW/Dn^10085) 
Coulter  S  Plus  )r.(10086) 
Coulters  Plus  V(10087) 
Coulter  S  Plus  VI/ST1CR(10088) 
Coulter  SSRdOl  18) 
Coulter  8550(10089) 
Coulter  8560(10119) 
Coulter  87120(10120) 
Cbulter  8770(10121) 
Coulter  8790(10122) 
Coulter  8880(10090) 
Coulter  ST(10091) 
Coulter  STKR(10092) 


Coulter  8T1CS(100g3) 

Coulter  T540(10094) 

Coulter  T660(100g5) 

Coulter  T890(10096) 

Coulter  ZBI(10126) 

Coulter  ZBI6(10127) 

Coulter  ZF(10128) 

Coulter  ZF5(10129) 

Coulter  ZM(10130) 

Danam  Datacall-18(13093) 

Danam  Datacell-18/A8-30(13094) 

Danam  HG-1020(13096) 

Danam  HC-310(13O97) 

Danam  HC-510(13098) 

Danam  HC-S10/HD1 1(1 3099) 

Danam  HC-720(13100) 

Danam  HC-820/HD11(13101) 

Danam  HC-820/HD21(13102) 

Danam  SA-1000(13103) 

Danam  Vector  5(13104) 

Danam  Vector  6(13105) 

Danam  Vector  6  Plus(13106) 

Danam  Vector  8(13107) 

Danam  Vector  8  PIus(13108) 

Electronucleonics  CeUstar(16003) 

Infolab  1-1100(28129) 

Infolab  1-1800(28130) 

Infolab  1-500(28090) 

Infolab  1-900(28091) 

Instmmentation  Laboratory  IL  Cellect 

7(28228) 
Instrumentation  Laboratoiy  IL  Cellect 

8(28229) 
Instrumentation  Laboratory  IL  Collect 

8E(28230) 
Nova  Celltrak  11(43024) 
Nova  Celltrak  12(43025) 
Nova  Celltrak  2(43026) 

Nova  Celltrak  2/6(43027) 

Ortho  ELT  15(46059) 

Ortho  ELT  1500(46060) 

Ortho  ELT  8(46061) 

Ortho  ELT  8/DS(46062) 

Ortho  ELT  8AVS(46063) 

Ortho  ELT  800/W8(46065) 

Roche  Cobas  ArgO8(55039) 

Roche  Cobas  Aigos  5  Diff(5S093) 

Roche  Cobas  HEUOS  5  D0n'(55069) 

Roche  Cobas  Helios(55094) 

Roche  Cobas  Minos  ST(55060) 

Roche  Cobas  Minos  STE(55042) 

Roche  Cobas  Minos  STEL(55061) 

Roche  Cobas  Minos  STX(55043) 

Sequoia  Turner  1600(58035) 

Sequoia  Turner  700(58036) 

Sequoia  Turner  900(58037) 

Seradyn  Seragen  Quick  Omnt(58089) 

Seradyn  Seragen  Quick  Count  Pl\u  0(58172) 

Serono  Baker  Seriea  130(58233) 

Serono  Baker  Series  150(58234) 

Serono  Baker  Series  170(58235) 

Serono  Baker  Series  5000(58236) 

Serono  Baker  Series  7000(58237) 

Serono  Baker  System  7500(58239) 

Serono  Diagnoatica  8000(58245) 

Serono  Diagnostics  9000(58246) 

Serono  Diagnostics  9000  Ax(58247) 

Serono  Diagnostics  9000  Plus(58248) 

Serono  Diagnoatica  9000  Rx(58249) 

Sysmex  CC-108(58111) 

Sysmex  OC-110(58112) 

Sysmex  OC-120(582O8) 

Sysmex  CC-130(58071) 

Sysmex  00-150(58072) 

Sysmex  00-170(58110) 

Sysmex  (X-180(58073) 


UMI 


Fiderd  Ragfater  /  Vol.  58,  No.  141  /  Monday,  July  26.  1993  /  Nottoet 


SMSl 


Sysmex  00700(56074) 

Sysmex  CC-720(5«07S) 

Sysmex  OC-780(S«)76) 

Sysmex  00-800(58109) 

Sysmex  0O-800  with  PDA-410(58276) 

Sysmex  £-2500(58077) 

Sysmex  E-5000(  58078) 

Sysmex  F-300(58205) 

Sysmex  F-500(  58206) 

Sysmex  F-«00(58202) 

Sysmex  K-1 000(58079) 

Sysmex  K-1000  with  PDA  upgrada(56277) 

Sysmex  M-2000(S8207) 

Sysmex  NE-1500(56204) 

Sysmex  NE-5500(58203) 

Sysmex  NE-8000(58060) 

Sysmex  PL-110(S8113) 

Sysmex  R-1000(58081) 

Sysmex  R-3000{S8129) 

Tedmicon  H  6000(61006) 

Technicon  H.l(61009)  ^ 

Technicon  H.l  )if610S2) 

Tedmicon  H.lE  System(61043) 

Tedmicon  H.2  Syiitem(61038) 

Analyte:  (5S06)  Reticulacyto  CMmt 

Test  System,  Assay,  Examination 

All  Manual  Reticulocyte  Count  Teet  System* 

and  Procedures(04125) 
Sysmex  R-1000i580ei) 
Sysmex  R-3000(58129) 

Analyte;  ($tt2)Sws« 

Test  System,  Assay,  Examination 

All  Manual  Semen  Analyses  (ptesenoe  or 

absence  oaly)(043S6) 
Hamilton-Tbom  HTM-IVOS  (count  and 

motility  oaly)(2S113) 

Aaalyta:  (610S)  lliroBbin  Una 

Test  System.  Assay,  Examination 

Bio/DaU  MCA  210(07282) 

Diagnostica  Stago  ST4(13218) 

General  Diagnostics  Coag-A-Mate  X2(220S7) 

Helena  Laboratories  Cascade  480(25002) 

Instrumentation  Laboratory  IL  ACL 

100(28073) 
Instrumentation  Laboratoiy  IL  ACL 

1000(28074) 
Instrumentation  Laboratory  IL  ACL 

200(28075) 
Instrumentation  Laboratory  IL  ACL 

2000(28076) 
Instmmentation  Laboratoiy  IL  ACL 

300(28077) 
Instrumentation  Laboratoiy  U.  ACL  300 

Plus(2ai97) 
Instrumentation  Laboratoiy  IL  ACL 

3000(28078) 
Instrumentation  Laboratoiy  D.  ACL  3000 

Plus(28079) 
Instrumentation  Laboratoiy  IL  ACL 

810(28060) 
International  Tedmidyne  Factor  VI(28093) 
International  Tedmidyne  Hemochron 

400(28094) 
International  Technidjme  Hemochron 

401(28095) 
International  Tedmidyne  Hemochron 

800(28096) 
International  Tedmidyne  Henwchroa 

801(28097) 
LAbor  OOA  Data  2000(37034) 
LAbor  OOA  SciBenar(37033) 
LAbor  CoaOaU  3000(37066) 


hogat  aivi  818  Digidotf  37013) 
Logos  elvi  819  Multi  Clot(37014) 
Logos  elvi  820  Dtgiciot  D(37015) 
Medical  Lab(vatory  MLA  Blwtn  1000 

a40037) 
Medical  Laboratory  MLA  Blectn  650(40150) 
Medical  Laboratory  MLA  Blactra  700(40038) 
Medical  Laboratory  MLA  Elactn  750(40039) 
Medical  Laboratory  MLA  Elactn  000(40041) 
Medical  Laboratory  MLA  Blectn  000 

0(40042) 
OrguMm  Teknika  Coag-A-Mate  RA4(46019) 
Oiganon  Teknika  Coag-A-Mate  XO(46021) 
Organon  Teknika  Coag-A-Mate  XC 

Plu8(46022) 
Organon  Teknika  OoaR-A-Mate  XM(46023) 
Ortho  Koagulab  16S^4<>074) 
Ortho  Koagulab  32-S(46123) 
Ortho  Koagulab  60-S(  46122) 
Sigma  AccuStasis  1000(58049) 
Sigma  AccuStasis  2000(58050) 
TECO  Coatron  F2(61065) 
TECO  Coatron  11(61047) 
TECO  Coatron  Jn61048) 

AnalytK  (7002)  White  Blood  CM  Coool 
(Leukocyte  Count)  (WBC) 

Test  System,  Assay,  Examination 

Abbott  Cell-Dyn  1400(04225) 

Abbott  Cell-Dyn  1500(04226) 

Abbott  Cell-Dyn  1600104227) 

Abbott  Cell-Dyn  1600  CS(04238) 

Abbott  Cell-Dyn  2000  CS(04239) 

Abbott  Cell-Dyn  2000  SL(04240) 

Atibott  Cell-Dyn  300(04228) 

Abbott  Cell-i:^  3000  CS(04241) 

Abbott  Cell-Dyn  3000  SL(04242) 

Abbott  Cell-Dyn  3300  OS(04273) 

Abbott  Cell-C^  3300  SL(04272) 

Abbott  C:ell-I^  3500  CS(04327) 

Abbott  Cell-Dyn  3500  SL(04287) 

Abbott  Cell-Dyn  400(04230) 

Abbott  Cell-Dyn  500(04231) 

Abbott  Oll-Dyn  610(04232) 

Abbott  Cell-I^  700(04233) 

Abbott  Cell-Dyn  800(04234) 

Abbott  Cell-Dyn  900(04235) 

Baker  8000(07019) 

Baker  9000(07020) 

Baker  9000  Ax(071B2) 

Baker  9000  PIus(07183) 

Baker  9000  Rx(07184) 

Baker  rrB500A(07421) 

Baker  )TB700A(07422) 

Becton  Dickinson  OBC(07176) 

Becton  Dickinson  QBC  AutoRead(07104) 

Becton  Dickinson  OBC  HemaScan(07428) 

Becton  Dickinson  OBC  11(07177) 

Becton  Dickinson  QBC  II  Plus(07178) 

Becton  Dickinson  QBC  Plua(07179) 

Becton  Dickinson  QBC  RefiBrence(07180) 

Bio<3iem  Laboratory  Systems  ATAC  4300 

Cell  Counter(07242] 
Bio-Dynamics  CellTrak  2(07435) 
Bio-Dynamics  CellTrak  3(07436) 
Bio-I^amics  CellTrak  5(07437) 
Qay  Adams  HA-3(10101) 
Qay  Adams  HA-5(10102) 
Coulter  530(10066) 
Coulter  560(10067) 
Coulter  770(10068) 
Coulter  CBC4(10069) 
Coulter  CBC5(10070) 
Coulter  H«no-W(101 1 1) 
Coulter  JR(10181) 
Coulter  )S(10073) 


Coulter  )T(10074) 

Coulter  )T2(10075) 

Coulter  JT3(10076) 

Coulter  M430(10077) 

Coulter  MAXM(10078) 

Coulter  MD16(101 77) 

Coulter  S(101 16) 

Coulter  S  Plus(10081) 

Coulter  S  Plus  Dl  10082) 

Coulter  S  Plus  01(10063) 

Coulter  S  Plus  IV(  10064) 

Coulter  S  Plus  IVW/DIP(1006S) 

Coulter  S  Plus  )r.(10066) 

Coulter  S  Plus  V(10067) 

Coulter  S  Plus  V1/STKR(10068) 

Coulter  S  SR(10118) 

Coulter  S550(10089) 

Coulter  5560(10119) 

Coulter  57120(10120) 

Coulter  S770(10121) 

Coulter  S790(101 22) 

Coulter  5880(10090) 

Coulter  ST(10091) 

Coulter  STKR(10092) 

Coulter  STKS(  10093) 

Coulter  T540(  10094) 

Coulter  T660(10095) 

Coulter  T890(10096) 

Coulter  ZBI(10126) 

Coulter  ZB16(10127) 

Coulter  ZF(10128) 

Coulter  ZF5(101 29) 

Coulter  ZM(10130) 

Danam  Datacell-18(13093) 

Danam  D8tac8ll-18/A5-30(13094) 

Danam  HC-1020(13096) 

Danam  HC-310(13097) 

Danam  HC-510(1309e) 

Danam  HC-510/HD11(13099) 

Danam  HC-72O(1310O) 

Danam  HC-820/HDll(13101) 

Danam  HO-820/HD21(13102) 

Danam  SA-1000(13103) 

Danam  Vector  5(13104) 

Danam  Vector  6(13105) 

Danam  Vector  6  Plus(13106) 

Danam  Vector  8(13107) 

Danam  Vector  8  Plus(13108) 

Electronucleonics  Ceilstar(16003) 

Infolab  1-1100(28129) 

Infolab  1-1800(28130) 

Infolab  1-500(28090) 

Infolab  1-900(28091) 

Instrumentation  Lrtioratoty  IL  OUect 

7(28228) 
Instrumentetion  Laboratory  IL  Celled 

8(28229) 
Instrumentation  Lrixiratoiy  IL  Celled 

8B(28230) 
Nova  Olltrak  11(43024) 
Nova  Celltrak  12(43025) 
Nova  Celltrak  2(43026) 
Nova  Celltrak  2/6(43027) 
Ortho  ELT  15(46059) 
Ortho  ELT  1500(46060) 
Ortho  ELT  8(46061) 
Ortho  ELT  8/DS(46062) 
Ortho  ELT  8AVS(46063) 
Ortho  ELT  800(46064) 
Oitho  ELT  800/WS(46065) 
Roche  Cobas  Argos(55039) 
Roche  Ck>bas  Argos5  Difl[5S093) 
Roche  Cobas  HBUCS  S  DIFP(55069) 
Roche  Cobas  Helioa(55004) 
Roche  Cobas  Minos  ST(55060) 
Roche  Cobas  Minos  STB(55042) 
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RnteGobw  KfincM  STBU58061) 

RocIm  GobM  MtaKW  STX(SS043) 

S«iuoia  Tumar  16O0(5aO35) 

Saquoia  Tunur  700(S«036) 

Swjuoia  Turaar  900(5a037) 

Sandyn  Smmmi  Quidc  Gouiit(S8M9) 

Smdyn  Sm^m  Qukk  Count  Phu  0(58172) 

Smmo  Bdnr  S«iM  130(58233) 

S«i»o  Bdor  Smim  150(58234) 

Smoio  Bdw  SntM  170(58235) 

Smno  Bdw  SwiM  5000(58236) 

Saono  Bate  Sariaa  7000(58237) 

Sanaio  Bakar  SyMam  7500(58239) 

SaRMO  Di^noatki  8000(58245) 

Sanoo  Di^MMtics  9000(58246) 

SacoBO  DI^Doatks  9000  Ax(58247) 

Sonno  n^noatka  9000  PhM(58248) 

Sanno  Di^noatka  9000  Rx(58249) 

Symax  00-108(58111) 

SynaK  00-110(58112) 

SyoiMK  00-120(58208) 

SynaK  00-130(58071) 

SymMK  00-150(58072) 

SymMK  00-170(5811(9 

SysaaK  00-180(58073) 

SySMK  00-700(58074) 

Synoflx  00-720(58075) 

SynnaK  00-780(58076) 

SyoMX  00-800(58109) 

Syamn  00-800  with  PDA-410(S8276) 

Symax  8-2500(58077) 

SyaoMX  8-6000(58078) 

Synax  P-300(58205) 

SyniMOiP-600(58206) 

SyniMxP-800(58202) 

Symax  K-1000(58079) 

Syntax  K-IOOO  with  PDA  up|^Kla(58277) 

Symax  M-2000(58207) 

Symax  NB-1SOO(58204) 

Symm  NK-6500(58203) 

Syamax  N8-«000(58080) 

Symax  PL-110(58113) 

Tadmicaa  H  6000(61008) 

TadmiooD  H.l(61009) 

Tachaicon  Rl  )i(61052) 

TachnicoQ  H.1B  Syttam(61043) 

Tachnicoo  R2  Sy«tam(61038) 

Aaalyla:  (7001)  WUta  Blood  CaO  Diflarantid 
(WBCmD 

T&tt  SyttBOi.  As$ay,  Bxamiitatioa 

Abbott  CaU-Dyn  1400(04225) 
Abbott  CaU-Dyn  1500(04226) 
Abbott  CaU-Dyn  1600(04227) 
Abbott  CtoU-Dyn  1600  08(04238) 
Abbott  CaU-Dyn  2000  CS(04239) 
Abbott  CaU-Dyn  2000  SL(04240) 
Abbott  CaU-Dyn  3000  CS(04241) 
Abbott  CaU-Dyn  3000  SL(04242) 
Abbott  CaU-Dyn  3300  CS(04273) 
Abbott  CaU-Dyn  3300  SL(04272) 
Abbott  CaU-Dyn  3500  CS(04327) 
Abbott  CaU-Dyn  3500  SL(04287) 
Abbott  CaU-Dyn  610(04232) 
AU  Manual  WBC  Diff  Procaduzaa-No 

intarprat  atypical  ceUs(0412fl3 
Bakar  9000(07020) 
Bakar  9000  Ax(07162) 
Bakar  9000  Plua(07183) 
Bakar  9000  Rx(07184) 
Bactoo  DicUnaoB  (^0(07176) 
Bectoo  Dickin«m  QfiC  AatoRa«l(07104) 
Bactoo  DicUnaoo  QBC  0(07177) 
Bactoo  Didcinaoo  QBC  D  Phia(071 78) 
Becton  Dickinaoo  QBC  PIua(07179) 
Bacton  Dickinaon  ^C  R«{Brenca(07180) 


OouItar)S(10073) 

Ooultarmi0074) 

Ooultar)T2(10075) 

Coultar)T3(1007e) 

CoultarMAXM(10078) 

OoultarMDl6(10177)  * 

Couhar  S  Plua  lVW/DiP(10085) 

Coultar  S  Phia  VI/STKR(10088) 

Couhar  ST(10091) 

Coultar  STKR(10092) 

Coultar  STKS(10093) 

Coultar  T540(10094) 

Coultar  T660(10095) 

Coultar  7890(10096) 

Coultar  VCS(10125) 

Danam  DatacaU-18(13093) 

Danam  DatM»U-18/AS-30(13094) 

Danam  HC-1020(13096) 

Danam  Vactor  8  Plua(13108) 

Infiolab  1-1100(28129) 

Infolab  1-1800(28130) 

Nova  CaUtrak  12(43025) 

Rocha  Coboa  Aigoa(55039) 

Roche  Cobas  ArgoaS  Difl[55093) 

Rocha  Cobas  HELIOS  5  DIFF(55069) 

Rocha  Cobas  HeUoa(55094) 

Rocha  Cobas  Minos  STEL(55061) 

Roche  Cobas  Minos  STX(55043)    . 

Serono  Diagnostics  8000(58245) 

Serono  Diagnostics  9000(58246) 

Serono  Diagnostics  9000  Ax(58247) 

Serono  Diagnostics  9000  Plua(58248) 

Sysmex  OC-BOO  with  PDA-410(58276) 

Sysmex  6-2500(58077) 

Sysmex  8-5000(58078) 

Sysmex  F-800(58202) 

Symex  K-1000  with  PDA  upgnde(58277) 

Sysmex  M-2000(58207) 

Sysmex  NB-1 500(58204) 

Sysmex  N8-5500(58203) 

Sysmex  NE-8000(58080) 

Technicon  H  6000(61008) 

Technicon  H.l(61009) 

Technicon  H.2  System(61038) 

Analyla:  (7003)  Wheh  Blood  Oottiag  TiBM 

Test  System.  Assay.  Examination 

Haemoscope  Computerired 

Thromboela8tograph(2S128) 
Haemoscope  Thromboelastograph  (visual 

resultK25037) 
Lee-White  Dotting  Time(37059) 
Logoa  alvi  816  Bi  Qot  (visual  nsult)(37020) 
Sienco  SONOCLOT  Coagulation  Analyzer 

(visual  result)(581 24) 
Sienco  SONOCLOT  U  Surgical  Analyzer 

(visual  resuh)(581 25) 

Spedality/Subspeciality:  Immunohematology 
AaalytK  (0402)  ABO  Graop-RBC 
Test  System.  Assay,  Examination 

Amtec  Anti-A,  Anti-B,  Anti-A3  (alide, 

tube)(04169) 
Amtec  Anti-Al  Lectin  (slide.  tubeM04170) 
Amtec  CM-Tec  Anti-A.  Anti-B.  Anti-A3 

(microwen](04179) 
Amtec  CM-Tec  Anti-A,  Anti-B.  Anti-A3 

(tubeX04180) 
BCA  Anti-A.  Anti-B.  Anti-A3 

(microplate)(07001) 
BCA  Anti-A.  Anti-B.  Antt-A3  (slide, 

tubeM07002) 
BCA  Anti-A1  Lectin  (slide.  tubeX07003) 
Dade  Anti-A.  Anti-B.  Anti-A3 

(micropIateMl3001) 


Dada  Anti-A,  Anti-B.  Anti-A3  (sUda. 

tubeMl3002) 
Dada  Mono-T>pe  Anti-A.  Anti-B.  Anti-A-t-B 

(micioiriata)(13015) 
Dade  Mcmo-lVpe  Anti-A.  Anti-B,  Anti-A-fB 

(slide,  tube)(130ie) 
Gamma  Anti-A.  Anti-B,  Anti-A  J  (slide, 

tube)(22001) 
Gamma  Anti-Al  Lectin  (slide,  tubeM22002) 
Gamma  Omni-Sariaa  II  Anti-A,  Anti-B,  Anti- 

A3  (micraweUM22020) 
Gamma  ODmi-Serles  II  Anti-A,  Anti-B,  Anti- 

A3  (tube)(22021) 
Gamma's  Gamma-done  Anti-A.  Anti-B,  Anti- 

A-^B  (microweUX22033) 
Gamma's  CJamma-dona  ^ti-A,  Anti-B,  Anti- 

A-^B  (sUde.  tubeM22034) 
bnmucor  Anti-A.  Antt-B,  Anti-A3 

(microplate)(28002) 
fanmpcor  Anti-A.  Anti-B,  Anti-A3  (slide. 

ti3be)(28003) 
Immucor  Anti-A,  Anti-B,  Anti-A3  -  murine 

(microplate)(28004) 
Immucor  Anti-A,  Anti-B,  Anti-A3  -  mtirine 

(slide.  tubeM2800S) 
Immucor  Anti-Al  (slide.  tube)(28006) 
Ortho  Anti-Al  Lectin  (slide.  tube)(46038) 
Oitho  BioQone  Anti-A.  Anti-B.  Anti-A-^B 

(microplate)(46043) 
Ortho  Bioaone  Anti-A.  Anti-B.  Anti-A-f B 

(slide.  tubeK46044) 

AnalytK  (0403)  ABO  Group  Coallmaliea— 
Samm,  Plaaaaa 

Test  System,  Assay.  Examination 

Amtec  Serum  Grouping  Cells(04188) 
BCA  Confinncells  and  Versa  CeUs(07014) 
Dade  ReverseOyte  (microplate)(13020) 
Dade  Reverse-Cyte  (tube)(13021) 
Gamma  Reverse  Group  (microweU)(22027) 
Gamma  Reverse  Group  (tube)(22028) 
Immucor  RefiarenceU^28023) 
Ortho  Affirmagen — with  or  without  Ortho  A2 
Cell8(46037) 


Analyte:  (1301)  D  (Kho)  Type 
Test  System.  Assay,  Examination 

Amtec  Anti-D  (slide,  rapid  tubeK04171) 
Amtec  CM-Tec  Anti-D  (microwell)(04181) 
Amtec  CM-Tec  Anti-D  (sUde,  saUne 

tube)(04182) 
BCA  Anti-D  (saUne  tube)(07004) 
BCA  Anti-D  (sUde.  rapid  tube)(07005) 
BCA  UltraSera  Anti-D  (microplate)(07016) 
BCA  UltraSera  Anti-D  (sUde.  tube)(07017) 
Dade  Anti-D  (micropUite)(13003) 
Dade  Anti-D  (slide,  rapid  tube)(13004) 
Dade  Chemically  Modified  Anti-D 

(microplate)(13009) 
Dade  OiemicaUy  Modified  Anti-D  (sUde. 

tube)(13010) 
Gamma  Anti-D  (saUne  tube)(22003) 
Gamma  Anti-D  (sUde.  modified  tubeM22004) 
Ganuna  RST/Omni-Series  D  Anti-D 

(micnmellK22024) 
Gamma  RST/Omni-Series  D  Anti-D  (slide, 

saUnetubeX22025) 
Gamma's  Gamma-clone  Anti-D 

(microwellX22035) 
Gunma's  Gamma-done  Anti-D  (sUde, 

tubeX22036) 
immiimr  Anti-D  (microplateX28007) 
Immucor  Anti-D  (saUne  tubeX28008) 
bnmucor  Anti-D  (sUde.  tube)(28009) 
Itnimmv  Anti-D  Chem-D  (microplateM28011) 
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bnmucar  Antl-D  Ghani-D  (did*.  tidMN280l2) 
Oitho  Anti-0  (sUde,  modillMl  tub«)(46039) 
Ortho  BioQoae  Aati-D  (micioplato)(4604S) 
Ortiio  BioQoiM  Anti-D  (tUda.  npid 
tubeX46046) 

Ana^rto:  (laoe)  Da  tWMk  D IBC  AalitMi) 

7«it  Syttam,  A$tay.  BxaaUnatioa 

Amtoc  Anti-D— Du  lnp\d  tubeM04172) 
AmtK  CM-Tec  Anti-D— Du  (saline 

tubeX04183) 
BCA  Anti-D-^Du  (npid  tubeM07006) 
BCA  UltraSera  Anti-D-Du  (tubeH07018) 
Dade  Anti-D-Ou  (npid  tubeXl3005) 
Dade  CSiemically  Modified  Anti-D— Du 

(tubeXiaoll) 
Ganuna  Anti-D-^)u  (modified  tubeX22005) 
Gamma  RST/Omni-Seriea  0  Anti-D— Du 

(•aline  tubeX22026) 
Gamma's  Gamma-done  Anti-D— Du 

(tubeX22037) 
Immucor  Anti-D— Du  (tubeX28010) 
Immucor  Anti-D  Chem-D— Du  (tube)(28013) 
Ortho  Antl-D-Ou  (modified  tube)(46040) 
Ortho  Biodone  Anti-D— Du  (npid 

tubeX46047) 

Aaalyta:  (2*16)  laohemagghitiniiM 

Test  System.  Assay.  BxaaUnatioa 

All  Manual  Isohemagglt  Tube  Titnticms. 
untreated  serum(04279) 

AnaljMSSODRBC  AntigeB  T>pe  Other 
ThaaAarB 

Test  System.  Assay,  Examination 

American  Red  Cross  Bid  Group  Reagents- 
Indirect  Antiglobulin(04281) 
American  Red  Cross  Blood  Grouping 

Reagents— direct  Ag(042S4) 
Amtec  Anti-H  Lectin— RBC(04173) 
Amtec  Anti-N  Lectin(0417S) 
Amtec  Blood  Grouping  Reagents  (microwell) 

direct  Agtype(04176) 
Amtec  Blood  Grouping  Reagents  (slide,  tube) 

direct  Agtype(04l77) 
Amtec  Blood  Grouping  Reagents— Indirect 

Antiglobulin  Test(04178) 
BCA  Anti-H  Lectin— RBG(07007) 
BCA  Anti-N  Lectin(07010) 
BCA  Blood  Grouping  Reagents  (slide,  tube)— 

direct  Ag  type(070U) 
BCA  Blood  (kouping  Reagents— Indirect 

Antiglobulin  Test(07013) 
Dade  Blood  (kouping  Rei^Bnt  Chemically 

Modified  (slide.  tubeXl3006) 
Dade  Blood  Grouping  Reagents  (slide,  tube)— 

direct  Agtype(13007) 
Dade  Blood  (kouping  Rei^nis— Indirect 

Antiglobulin  Test(13008) 
Dade  Lectin-H— RBC  qualitative(13012) 
Dade  Lectin-H— RBC.  quantitative(13114) 
Gamma  Anti-H  Lectin— RBC(22006) 
Gamma  Anti-N  Lectin(2200B) 
Gamma  Blood  Grouping  Rei^nts  (slide, 

tube)— direct  Ag  type(220l3) 
Gamma  Blood  Grouping  Rei^nts— Indirect 

Antiglobulin  Test(22014) 
Gamma  RST-Series  Blood  Oouping  Reagents 

(slide,  tubeX22023) 
Gamma's  Gamma  ID-series  Blood  Grouping 

Reagents(22032) 
Gamma's  Gamma-clone  Blood  Grouping 

Reagents  (microwellX22038) 
Gamma's  Gamma-clone  Blood  Grouping 

Reagents  (tubeX22039) 


Immucor  Anti-N  Lectin(28014) 
Immucor  Blood  Grouping  Rei^jents 

(microplate)— dir.  Ag  type(2801S) 
Immucor  Blood  Grouping  Raiments  (slide. 

tube)— dir.  Ag  type(28016) 
hnmticor  Blood  Grouping  Reagenta-fadirect 

Antiglobulin(28017) 
Ortho  BioCkme  Blood  Grouping  Reagents — 

direct  Agtype(46048) 
Ortho  Blood  Grouping  Reagents  (slide, 

tube)— dir.  Ag  type(46049) 
Ortho  Blood  Grouping  Reagents— Indirect 

Antiglobulin  Test(46050) 

AaalylK  (6401)  UnaspwAad  RBC 


Test  System,  Assay.  Examination 

All  Manual  Immunohematology  Direct 
Antiglobulin  Tube  Tests(04116) 

ABaljrto:  (6412)  UMKpactad  RBC  AallMdjr— 


Test  System.  Assay,  Examination 

Amtec  Screenhig  Cells— SAL/ALB/LISS/ 

PEG/IAT(04187) 
BCA  BithCells-SAL/ALB/USS/PEG/ 

IAT(07011)  N 

BCA  Spectrogen— SAL/ALB/USS/PBG/ 

L\T(07015) 
Dade  Search-Cyte— SAL/ALB/USS/PEG/ 

IAT(13022) 
Dade  Search-Cyte  Plus— SAL/ALB/LISS/ 

PEG/IAT(13023) 
Dade  Search-Cyte  TCS-SAL/ALB/LISS/ 

PBG/L\T(13024) 
Gamma  Duet— 5AL/ALB/LISS/PEG/ 

IAT(2201S) 
Gamma  Pool— SAL/ALB/USS/PEG/ 

IAT(22022) 
Gamma  Trio— SAL/ALB/USS/PEG/ 

L\T(22030) 
Gamma  r-set— SAL/ALB/USS/PBG/ 

IAT(22031) 
Immucor  Hemantigen— SAL/ALB/USS/PEG/ 

IAT(28020) 
Immucor  Panoeoeen— SAL/ALB/USS/PEG/ 

L\T(28021) 
Ortho  Pooled  Screening  Cells— S/UVALB/ 

USS/PEG/IAT(46079) 
Ortho  Selectogen— SAL/ALB/USS/PEG/ 

IAT(46081) 
Ortho  Sur^soeen— SAL/ALB/USS/PEG/ 

IAT(46082) 

SPECIAUTY/SUBSPECL\LrrY: 
Mycobacteriology 

AaalytK  (4024)  MycobaderU 

Test  System,  Assay.  Examination 

All  Direct  Add-Fast  Smear  Test  Systems  and 
Procadures(04100) 

SPEOAUTY/SUBSPBCIAUTY:  Mycology 
Aaalytr.  (1302)  DenBalophytaa 

Test  System.  Assay.  Examination 

Acuderm  inc.  Acu-DTM(04427) 

Adams  Scientific  Selecticult-DTM(04251) 

Becton  Dickinson  BBL  Dermatophyte  Test 

Medium(07079) 
Culture  Kits.  In&  Derm-Kit(1013S) 
Difico  Bado— DTM  Mediuin(13221) 
Hardy  Diagnostics  Dermatophyte  Test 

Medium(2S001) 
Incstar  Dennatophyte  Test  Medium(28041) 


Orion  Diagnostica  Oricult-DTM 
(oonventiaaal  mettiodX4eil5) 
Remel  DTM(SS105) 

Analyta:  (1906)  Pa^ 

Test  System.  Aseay.  ExamimOion 

Becton  Dickinson  BACTBC  NR-860(07207) 

AaalylK  (1610)  I 
tely 

Test  System.  Assay.  Examination 

All  KOH  Pr^Mntlons  (bright-field  light 

microsGopeX04119) 
All  Wet  Mount  Prepantions  Cor  Pui^(04313) 

ABalylK  (7603)  Tawt.  Candida  aaly 

Test  System,  Assay.  Examination 

Becton  Dickinson  Directigen  1-2-3 

Disseminated  Candidiasis(07090) 
Bio-Medical  BIOCARD  Candida  (diiad 

antigen/visualX0720S) 
Centocar  Diagnostics  Vagitest  (dired  Ag/ 

visual)(10202) 
Culture  Kits,  Inc.  Candi-Kit(10097) 
Difco  Candida  Latex  Test  (direct  antigen/ 

visual)(13120) 
Leeco  Diagnostics  Super  Duo  (dired  antigen/ 

visualK37017) 
Medical  Technology  Corp.  CandidaSure 

(dired  Ag/visualK40091) 
Miles  Diagnoatic  Labs  MicroStbc- 

Candida(40104) 
SmithKline  Isocult  Combination  Culture 

Test(58099) 
SmithKline  Isocult  Diagnostic  Culturing 

System(S8200) 

SPEOAUTY/SUBSPECIAUTY:  Parasitology 
Analyte:  (1602)  Enlarabias  VariBiciilark 
Test  System.  Assay,  Examination 
All  Pinworm  Prepantions(04129) 
AnalytK  (2613)  Irtaarinal  ParMilaa 
Test  System,  Assay,  Examination 

Alexon  ProSpeCT  Giardia  Rapid  Assay  (dired 

antigen/visualX04364) 
All  Wet  Mount  Preparations    Presence/ 

Absence  of  Parasites(04261) 

AnalytK  (6116)  TridMBaaas 

Test  System,  Assay,  Examination 

All  Direct  Wet  Mount  Preparations(04108) 
Bioroed  Diagnostics  InPouch  TV  (direct  wet 

mount)(07430) 
Biomed  Diagnostics  InPouch  TV  (using 

selective  niedia)(07431) 
Centocar  Diagnostics  Vagitest  (dired  Ag/ 

visualHl0202) 
Leeco  Diagnostics  Super  Duo  (dired  antigen/ 

visual)(37017) 
MicroProbe  Affirm  VP  Microbial 

Identification  Test  Kit(4013S) 
SmithKline  Isocult  Combination  Culture 

Te8t(5B099) 
SmithKline  Isocult  Diagnostic  Culturing 

System(58200) 

SPEaAUTY/SUBSPECL\LITY:  Toxicology/ 
TDM 

Analyte:  (0406)  Acataasinophea 

Test  System,  Assay.  Examination 
Abbott  ADX(04022) 
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Abbott  SDSCtniB40«067) 
Abbott  TOX(04071) 
Abbott  11»FLx(04072) 

BntarPinnux(07048)    

PtfVmtn  Syncbrao  CX  4(07071) 
Backmui  Syncbn»  CX  4  (2(07174) 
TV->™«"  Syacbron  GC  5(07072) 
Pr^'iMH  S3rBcbnn  CX  7(07073) 
BioAutoMad  ASCA(07192) 
BoBhringw  Mannbaim  Hitachi  704(07161) 
Boebringor  Mannheim  Hitachi  705(07162) 
Boebringer  Mannheim  Hitadii  717(07163) 
Qba  Gaming  550  Bxpca«(10038) 
Coulter  Dacoa(10106) 
DuPaiitACA(130e2) 
Du  Pont  ACA  0(13172) 
DuPootACAin(13173) 
Du  Pont  ACA  IV(13063) 
DuPoDtACAV(13084) 
Instrumentation  Labcxatoiy  IL  Monarch 

1000(28062) 
butiumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083)  : 

Olympus  AU  800(46110) 
Olympus  Reply(460e9)  ' 

Olympus  R0ply/AU56O(46129) 
RodM  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Rodw  Cobas  Mira  Phis(550g6) 
Roche  Cobas  Mira  S(5S045) 
Techniooa  AX(W(61001) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 

Analyla:  (0425)  Amikada 

Test  System.  Assoy,  Examination 

Abbott  TDX(04071) 

Abbott  TDXPLx(04072) 

Baxter  Stntus(07050) 

Baxter  Stratus  0(07051) 

Baxter  Stratus  Ontellect(07376) 

Boeltfinger  Mannheim  Hitachi  704(07161) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13063) 

Du  Pont  ACA  V(13064) 

EM  Diagnostic  Systems  EASY  PUJS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Instrummilation  Laboratory  IL  Monarch 

1000(28082) 
Instrumen»iicion  Laboratory  IL  Monarch 

2000(202?'i) 
lostrumeDiation  Laboratory  IL  Monarch 

Plus(28083) 
Roche  CobesBio(55100) 
Roche  Cobas  Bio  PP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 


UMI 


AulylR  (0428) 

Test  System,  Assay.  SMominatioa 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDXPLx(04072) 


Beckman  Syncbron  CX  4(07071) 
Beckman  Syncbron  CX  4  CB(07174) 
Beckman  Syncbron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Biosite  Triage  Panel  for  Drugs  of 

Abuse(07ig6) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Du  Pont  ACA(1 3082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACA  V(130e4) 
EM  Diagnostic  Systems  EPOS(16015) 
Immunotech  Microzyme  EIA  Visual 

Procedure(28182) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Abuscreen  ONTRAK(55099) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Phis(55096) 
Roche  Cobas  Mira  S(5504S) 
Syva  Emit  ETS  Pius(58115) 
Technicon  Cbem  1(61003) 
Technicon  Cbem  1  PIus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyta:  (0701)  Barbiturataa 

Test  System,  Assay.  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioAutoMed  ASCA(07192) 
Biosite  Triage  Panel  for  Drugs  of 

Abuse(07195) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 


Coultar  Optfcbem  120(10070) 

Coulter  Opttdiem  180(10080) 

DuPantACA(13082) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

DuPcmtACAIV(13083) 

Du  Pont  ACA  V(13084) 

EM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Lab(»atory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Abuscreen  ONTRAK(55099) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP{55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  Cbem  1(61003) 
Technicon  Cbem  1  Plus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 


Analyte:  (0702)  Bensadiaxepi 

Test  System.  Assay.  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CB(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Biosite  Triage  Panel  for  Drugs  of 

Abuse(07195) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(101 15) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  10(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
EM  Diagnostic  Systems  EPOS(16015) 
Instnmientation  Laboratory  IL  Monarch 

1000(28082) 
Instnunentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 


Olympus  AU  5031(46065) 
OlymbuB  AU  5061(46066) 
Olymous  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107)  (Mympus  AU 

5223<46108) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  A'ouscraen  ONTRAK(5509«) 
Roche  Cobas  Bio(5S100) 
Roche  Cobis  Bio  FP(55101) 
Roche  Cobes  FARA(55040) 
Roche  Cobu  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Miia  Plus(55096) 
Roche  Cobas  Min  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  Chem  1  (61003) 
Technicon  Chem  1  Plus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyte:  (1058)  CafleiiM 

Test  System,  Assay,  Examination 

Boehringer  Mannheim  Hitachi  704(07161) 
Instrumentation  Laboratoiy  IL  Monarch 

1000(28082) 
Instnmientation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Labcwatoiy  IL  Monarch 

Plus(28083) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
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AnalytK  (1049)  Cowar  Antigen  12S  (CA 125) 

Test  System,  Assay.  Examination 

Boehringer  Maimheim  Hitachi  717(07163) 

AnalytK  (1009)  Cannabinoidi  (THQ 

Test  System,  Assay,  Examination 

Abbott  AOX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioAutoMed  ASCA(07192) 
Biosite  Triage  Panel  far  Drup  of 

Abuse(07195) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  HiUchi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Drug  Screening  Systems  microUNE 

Screens(13259) 
Ou  Pont  ACA(13082) 
DuPontACAU(13172) 
Du  Pont  ACA  in(13173) 


Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13064) 

EM  Diagnostic  Systems  BPOS(16015) 

Immunotech  Microzyme  EIA  Visual 

Procedure(28182) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Instr\mientation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46068] 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46106) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(460e8) 
Olympus  Reply/AU560(46129) 
Roche  Abuscreen  ONTRAK(55099) 
Roche  Cobas  Bio(S5100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  Chem  1(61003) 
Technicon  Chem  1  Plus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyte:  (1010)  C«ri>amaaepine 

Test  System.  Assay.  Examination 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Ames  Seralyzer{04154) 

Ames  Seralyzer  01(04155) 

Baxter  Stratu8(07050) 

Baxter  Stratus  11(07051) 

Baxter  Stratus  Ilntellect(07376) 

Beckman  Array  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Boehringer  Mannheim  Hitachi  911(07377) 

aba  Coming  550  ExTOess(10038) 

aba  Coming  Biotrack  516(10048) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratoiy  IL  Monarch 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 


PB  Diagnoetics  Systems  OPUS(49001) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mir«(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syntex  Medical  Diagnostics 

AccuLevel(58132) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Dii^ostics  30R(70002) 

AnalytK  (1011)  CaiitMnuapiM.  ftm 

Test  System.  Assay.  Examin(^ion 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

AnalytK  (1063)  Chloraaphenkd 

Test  System.  Assay.  Examination 

Boehringer  Mannheim  Hitachi  704(07161) 
Roche  Cobas  Bio(S5100) 
Roche  Cobas  Bio  FP(55101) 

AnalytK  (10X3)  Cocaine  Metahnltla» 

Test  System.  Assay,  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Biosite  Triage  Panel  for  Drugs  of 

Abuse(0719S) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Drug  Screening  Systems  microUNB 

Screens(13259) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
EM  Diagnostic  Systems  EPOS(16015) 
Immunotech  Microzyme  EIA  Visual 

Procedure(28182) 
Instnunentation  Laboratoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231)  ^ 

Instnunentation  Laboratoiy  IL  Monarch 

Plu8(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46066) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Abuscreen  ONTRAK(55099) 
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Roche  Gob«Bio(S5100) 
RodM  CotM  Bio  PUSSlOl) 
Roch*  CobM  PARA(S5040) 
RodM  CobM  PARA  IKSSMl) 
RodM  CobM  Min(55044) 
RodM  CobM  Min  PMSSOQe) 
RodM  CobM  Min  S(S8045) 
Syv«  Emit  BTS  Plii>(58115) 
Tedmk»n  Chem  1(61003) 
Tadinicui  Cham  1  PliM(ei03e) 
Tedmkoo  RA  1000(61010) 
TadinicoD  RA  500(61012) 
TKhnicm  RA  XT(61013) 
Wako  DiagnoMics  3(ffi(70002) 

AmIjIk  (1042)  CotiaiM 

Tut  Syttun.  Auay,  Bxamiaatioa 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDXPLx(04072) 


UMI 


AaiJjtK(1037)( 

Tatt  Syttmn,  Auof.  Bxaaiination 

Abbott  TDX(04071) 
Abbott  TDXPLx(04072) 

Aadj«K  (1308)  W^amdm 

Tatt  Sy$tKn,  Auof,  Bxamiaatioa 

Abbott  TDX(0407l) 

Abbott  TDXPLx(04072) 

Baxter  Stntui(07050) 

Baxtor  Stntui  II(07DS1) 

Baxtar  Stntui  lliit*lkd(07376) 

Boduiiigar  Mannhoim  KlKfai  704(07161) 

Boahriogar  Mannhaim  Hitadil  706(07162) 

Boehringv  Mannhaiin  Hitadil  717(07163) 

Boabiingar  Mannheim  Hitadii  736(07164) 

Boefarii^w  Mannhebn  Ifitadii  747(07166) 

DuPaotACA(13062) 

Du  Pont  ACA  0(13172) 

Du  Put  ACA  111(13173) 

Du  Pont  ACA  IV(13063) 

Du  Pont  ACA  V(13064) 

RodM  CobM  Min(S5044) 

RodM  CobM  Min  S(5S045) 

Tedmicon  RA  1000(61010) 

Tedmicon  RA  2000(61011) 

Tedmicon  RA  500(61012) 

Tedmicon  RA  XT(61013) 

Aaalyte:  (1304)  DigaodB 

Test  Syrtem,  Assay,  Exambution 

Abbott  TDX(04071) 
Abbott  TDXPLx(04072) 
AmM  dinimata— TDA(04149) 
AmM  Senlyxai(04l54) 
AmM  Sanlyxer  111(04155) 
Baxter  Stntua(07050) 
Baxter  Stntus  11(07051) 
Baxter  Stntus  IIntallect(07376) 
Berlnnan  Synchron  CX  4(07071) 
Berlnnan  Synduon  CX  5(07072) 
Bedonan  Synchron  CX  7(07073) 
Bedon  Diddnson  Affinity(0707S) 
Bio-Chem  Latxmtoiy  Syetems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07ig2) 
Boehringer  Mannheim  BS  300(07160) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitadii  705(07162) 
Boehringer  Mannheim  Hitadii  717(07163) 
Boehringer  Mannheim  Hitwdii  736(07164) 
Boehringer  Mannheim  Hitadii  747(07166) 
Boehringer  Mannheim  Hitadii  911(07377) 


Qba  Coming  550  Expresi(10038) 

aba  Comhig  ACS  180(10046) 

Orrua  Diagnoatica  Immulite(10159) 

Du  Pont  ACA(130e2) 

Du  Prat  ACA  n(13172) 

Du  Poot  ACA  10(13173) 

Du  Pont  ACA  IV(13063) 

Du  Pont  ACA  V(13084) 

Du  Pont  Dimen8ion(13086) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  ES(13215) 

BM  Diagnoatic  Systems  BPOS(16015) 

Instrumentation  Labontory  IL  Mooaich 

Plus(28083} 
Olympus  Reply(46069) 
Olympus  Reply/AU560(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Roche  CobM  Bio(55100) 
Roche  CobM  Bio  PP(55101) 
Roche  CobM  PARA(5S040) 
Roche  CobM  PARA  0(55041) 
Roche  CobM  Min(55044) 
Roche  CobM  Min  Plus(55096) 
Roche  CobM  Min  S(55045) 
Serono  Baker  SR  1  (58090) 
Serono  Diagnostics  SR  1(58250) 
Tedmicon  Immuno  1  System(61042) 
Tedmicon  RA  1000(61010) 
Tedmicon  RA  2000(61011) 
Tedmicon  RA  500(61012) 
Tedmicon  RA  XT(61013) 

Analyta:  (1305)  Oia^yramide 

Test  System.  Assay,  Exaauaatiott 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Boehringer  Mannheim  Hitachi  704(07161) 

EM  Diagnostic  Systems  BPOS(16015) 

Roche  CobM  Bio(55100) 

Roche  CobM  Bio  PP(55101) 

Roche  CobM  Min(55044) 

Roche  CobM  Min  S(55045) 

Tedmicon  RA  1000(61010) 

Techniom  RA  500(61012) 

Tedmicon  RA  XT(61013) 

Aaalyte:  (1307)  Dr«gs  of  Aboa* 

Tast  System,  Assay,  Bxamiaatioa 

Environmental  Diagnostics  EZ- 
SCREEN(16018) 

AaalytK  (1608)  Ethanol  (AlnAol) 

Test  System,  Assay,  Bxamiaatioa 

Abbott  ADX(04022) 
Abbott  Spectrum(04067) 
Abbott  TDX(04071) 
Abbott  TDX  PLx(04072) 
Abbott  VP(D4082) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Svnchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitadii  911(07377) 
Ciba  Coming  550  Expnss(10038) 


Coulter  Dacos(10106) 

DuPontACA(13082) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(130e3) 

Du  Pont  ACA  V(13084) 

Du  Pont  Dimension(13086) 

Du  Pont  Dimension  AR(13067) 

Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diapiostic  Systems  EPOS(16015) 

ElectronucleonicsGem-Pn>fileKl6004) 

Electronucleonics  Gemiiii(16005) 

Electronucleonics  Gemstai(16006) 

Electronucleonics  Gemstar  0(16007) 

Enzymatics  Q.E.D.  A150  Saliva  Alcohol 

TMt(l60l3) 
Enzymatics  Q.E.D.  A350  Saliva  Alcohol 

Test(16012) 
Instnimentatioo  LabontcHy  IL  Genesis 

21(28160) 
Instrumentation  Labontoiy  IL  Monarch 

1000(28082) 
Instrumentation  Labontory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46068) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  CobM  Bio(55100) 
Roche  CobM  Bio  PP(55101) 
Roche  CobM  FARA(5S040) 
Roche  CobM  FARA  0(55041) 
Roche  CobM  Min(55044) 
Roche  CobM  Min  Plus(55096) 
Roche  CobM  Min  S(55045) 
Roche  ON-SITE  Aloriiol  Test(550g7) 
Syva  Emit  ETS  Plus(58115) 
TOXI-LAB  Alcohol  Proceduie(61064) 
TOXI-LAB  ON-SITE  Alcohol(61050) 
Tedmicon  Assist(61002) 
Tedmicon  RA  1000(61010) 
Tedmicon  RA  2000(61011) 
Tedmicon  RA  500(61012) 
Tedmicon  RA  XT(61013) 

Analyte:  (1609)  Edioeaxiaida 

Test  System,  Assay,  Bxamiaatioa. 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

BioAutoMed  ASCA(07192) 

DuPontACA(13082) 

Du  Pont  ACA  0(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

Instrumentation  Labcvatory  IL  Monardi 

1000(28082) 
Instrumentation  Labcvatory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA  11(55041) 
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Roche  Cobas  Min(5S044) 
Rocne  Cobas  Mini  5(55045) 
Technicon  RA  1000(61010) 
Teclmicxjn  RA  500(61012) 
Tectmicx)n  RA  XT(61013) 

AiMljrte:  (1906)  Flflcainide 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

AnalytK  (2202)  Gantamidn 

Test  System,  Assay.  Examination 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Baxter  Stratus(07050) 

Baxter  Stratus  11(07051) 

Baxter  Stratus  IIntellect(07376) 

Beckman  Array  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehrinfter  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Boehringer  Mannheim  Hitachi  911(07377) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  0(13172) 

DuPontACAIU(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(  13084) 

Du  Pont  Dimension(13086) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Instnmientation  Laboratory  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083] 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
PB  Diagnostics  Systems  OFUS(49001) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(5S101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  Plua(550g6) 
Roche  Cobas  Mira  8(55045) 
Technicon  Immuno  1  Syttaiii(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
TechnicoD  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  3(Ht(70002) 

AnalytK  (2S19)  bonkaliiak  Add 

Test  System,  Assay,  Examinatimi 

Difco  Bacto  INH  Teat  Stripc(13214) 
DynaGenMYGODYNUIOTBCTaM  . 
Strip«(13264) 

AnalytK  (3401)  Kanaayda 

Test  Systan,  Assay.  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

AnaljriK  (3710)  UdMsiM 

Test  System,  Assay,  Examination 

Abbott 'n)X(04071) 


Abbott  TDX  FLx(04072) 

Baxter  Stratusl070SOl 

Baxter  Stratus  11(07051) 

Baxter  Stratus  Ilntellect(07376) 

BioAutoMed  ASCA(07192) 

Du  Pont  ACA(13062l 

Du  Pont  ACA  0113172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  i VI 13083) 

Du  Pont  ACA  VCiJOm) 

Instrumentanon  Lduoratoiy  IL  Monarch 

1000(28082} 
Instrumentanon  Laboratory  IL  Monarch 

2000(282311 
Instnimentanon  La'ooratoiy  IL  Monarch 

Plus(28083) 
Roche  Cobas  Biof  55100) 
Roche  Cobas  Bio  FP(5S101) 
Roche  Cobas  FAKA  0155041) 
Roche  Cobas  Mu^i55044l 
Roche  Cobas  Mira  Plu8(5S096) 
Roche  Cobas  Mu^  S(55045) 
Technicon  RA  1000^61010) 
Technicon  RA  500t61012) 
Technicon  RA  XT161013) 

Analyte:  (4003)  Methadone 

Test  System,  Assay.  Examination 

Abbott  ADXr04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLxf  04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannneim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
EM  Diagnostic  Systems  EPOS(16015) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentabon  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083j 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/ AU560(46129) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cclbu  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syva  Emit  ETS  Plus(56115) 
Technicon  Cham  1  (61003) 
Technicon  Chem  1  Plus(61036) 
Techniom  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 


Wako  Diagnostics  3OR(70002) 
AnalytK  (4004)  Medlu^>lMtn■iaai 
Test  System,  Assay,  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CB(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Maimheim  Hitachi  736(07164) 
Boehringer  Maimheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitadii  747(07166) 
Qba  Corning  550  Expnss(10036) 
Coulter  Optichem  100(10115) 
CbulterC^tichem  120(10079) 
Coulter  Optichem  180(10080) 
Drug  Screening  Systems  microUNB 

Sareens(13259) 
EM  Diagnostic  Systems  EPOS(1601S) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000^46001) 
Olympus  Rep)v(46089) 
Olympus  Repiy'AU560(46129) 
Roche  Cobas  Bio(S5100J 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XTr61013) 
Wako  Diagnostics  30R(70002) 

AnalytK  (4005)  MethaqoakM 

Test  System,  Assay,  Examinatioa 

Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CB(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
EM  Dia^iostic  Systems  EPOS(16015) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monardi 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46064) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46066) 
Olympus  AU  5131(46068) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46106) 
Olympus  AU  5231(46100) 
Olympus  AU  800(46110) 
Olympus  Reply(46080) 
Olympus  Reply/AU560(4ei2«) 
Roche  Cobas  Bio(55100) 
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RodM  CobM  Bio  FP(55101) 
Roche  CobM  FARA(5S040) 
RodM  CobM  FARA  0(55041) 
RodM  CobM  Min(55044) 
RodM  CobM  Min  Phu(55086) 
RodM  CobM  Min  S(55045) 
Syvt  Bmit  ETS  Pli]s(5811S) 
Tedmicoo  Cham  1(61003) 
Tedmicon  Chem  1  PhM(61036) 
Tedmicoo  RA  1000(61010) 
Tedmicoo  RA  500(61012)         { 
Tedmioon  RA  XT(61013)         | 
Wako  Di^nortice  30R(70002) 

A— lylK  (4006)  MiliirtniHi 

Teat  Syttem.  Assay.  ExamMotiou 

Abbott  TDX(04071) 

Abbott  TDX  Fljc(04072) 

Du  Foot  ACA(13082) 

OuPontACAn(13172) 

Du  Foot  ACA  10(13173) 

DuFaotACAIV(13063) 

Du  Foot  ACA  V(130e4) 

Roche  CobM  Bio(55100) 

Roche  CobM  Min(55044) 

Roche  CobM  Min  Flua(55096) 

Roche  CobM  Min  S(55045)      ; 

AMljr«r  (4020)  Morphine 

Test  Systam,  Assay,  Examination 

Roche  Abuacnen  ONTRAK(550W) 
Roche  CobM  Min(55044) 
Roche  CobM  Min  S(S5045) 

AMiylR  (4301)  N-Acatylprocaloamida 
(NAFA) 

Test  System.  Assay,  Examination 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

B«xterStntua(07050) 

Baxter  Stratua  0(07051) 

Baxter  Stratua  Ontellect(07376) 

Bedoawi  Synchroo  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Backman  Synchrao  CX  5(07072) 

Beckman  Synchroo  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehrioger  Mannheim  Hitachi  704(07161) 

Boehrii^  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

aba  Canting  550  Expcw8(10038) 

Du  Foot  ACA(130e2) 

Du  Font  ACA  0(13172) 

Du  Foot  ACA  01(13173) 

Du  Foot  ACA  IV(130e3) 

Du  Foot  ACA  V(13064) 

EM  Diagnoatic  Systeou  EASY  PLUS(16016) 

EM  Diagnoatic  Syatema  EASY  ST(16017) 

EM  Diagnoatic  Syatema  EPOS(16015) 

Inatrumentatioo  Labontory  0.  Monarch 

1000(28082) 
InstTumentation  Laboratory  0.  Monarch 

2000(28231) 
Inatrumaotatioa  Labontory  n.  Monarch 

nu8(28083) 
Roche  CobM  Bio(S5100) 
Roche  CobM  Bio  FP(55101) 
Roche  CobM  PARA(55040) 
Rodn  CobM  FARA  0(55041) 
Roche  CobM  Min(55044) 
Roche  CobM  Min  Flua(55096) 
RodM  CobM  Min  S(S5045) 
Tec^aiooo  RA  1000(61010) 
Tedmicoo  RA  500(61012) 
Tecfanlcaa  RA  XT(61013) 


UMI 


Wako  Diagnoatic*  30R(70002) 
Aaalyte:  (4313)  Netilayda 
Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Roche  CobM  Bio(55100) 
Roche  CobM  Bio  FP(55101) 
Roche  Cobu  Min(55044) 
Roche  Cobas  Min  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Tedmioon  RA  XT(61013) 

Analylr  (4801)  Opiataa 

Test  System,  Assay,  Examinatha 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  PLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioAutoMed  ASCA(07192) 
Biosite  Triage  Panel  for  Drugs  of 

Abuse(07195) 
Boehhnger  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehhnger  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  1 20(10079) 
Coulter  Optichem  180(10080) 
Drug  Screening  Systems  microUNB 

Screens(13259) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  IU(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
EM  Diagnostic  Systems  EPOS(16015) 
Immunotach  Microzyme  EIA  Visual 

Procedure(28182) 
Instrumentation  Labontory  IL  Monarch 

1000(28082) 
Instrumentation  Labontory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobu  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  CobM  FARA  11(55041) 
Roche  CobM  Min(55044) 
Roche  CobM  Min  Plus(55096) 
Roche  CobM  Min  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  Chem  1(61003) 
Technicon  Chem  1  Flus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Tedmicoo  RA  XT(61013) 


V-Tach  Target  Opiates-R  (Reader)(67055) 
V-Tech  Target  Opiates-V  (Vi*ual)(67054) 
Wako  Diagnostica  30R(70002) 

Aaalyte:  (4901)  PhaMTdidine  (FCP) 

Test  System.  Assay.  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Biosite  Trii^je  Panel  for  Drugs  of 

Abuse(07195) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
Drug  Screening  Systems  microUNE 

Screens(13259) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
EM  Diagnostic  Systems  EPOS(16015) 
Immunotech  Microzyme  EIA  Visual 

Procedura(28182) 
Instnmientation  Labontory  IL  Monarch 

1000(28082) 
Instrumentation  Labontory  IL  Monarch 

2000(28231) 
Instrumentation  Labontory  IL  Monarch 

Plus(28083) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46085) 
Olympus  AU  5061(46086) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Olympus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Abuscreen  ONTRAK(55099) 
Roche  Cobas  Bio(55100) 
Roche  CobM  Bio  FF(55101) 
Roche  CobM  FARA(55040) 
Roche  CobM  FARA  0(55041) 
Roche  CobM  Min(55044) 
Roche  Cobu  Min  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  Chem  1(61003) 
Technicon  Chem  1  Plus(61036) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technioin  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Aaalytr.  (4902)  Pheoobarhital 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Amu  Senlyzer(04154) 
Amu  Seralyser  10(04155) 
Baxter  Stratua(07050) 
Baxter  Stratus  0(07051) 


Baxter  Stntus  IIntoUK:t(07376) 

Backman  Array  360(07062) 

Beckman  Syndiron  C3C  4(07071) 

Beckman  SyncfaiOD  CX  4  CB(07174) 

Beckman  Syochran  CX  5(07072) 

Beckman  Syocbroo  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehringer  Mannheim  Hitadii  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehrii^  Mannheim  Hitadii  717(07163) 

Boehringer  Mannheim  Hitachi  736(07164) 

Boehringer  Mannheim  Hitachi  747(07166) 

Boehringer  Mannheim  Hitadii  911(07377) 

Qba  Coming  550  En»eaa(10036) 

Du  Pont  ACA(130e2) 

DuPootACA  11(13172) 

Du  Pont  ACA  10(13173) 

Du  Pont  ACA  IV(130e3) 

Du  Pont  ACA  V(13084) 

Du  Pont  DimensiCHa(13066) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  ES(13215) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  BPOS(16015) 

Instr\imentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratocy  IL  Monarch 

2000(28231) 
Instnmientation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Roche  Cobas  Bio(5510Q) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syntax  Medical  Diagnostics 

AccuLevel(58132) 
Technicon  Immuno  1  System(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Tedmicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 
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Aaalyte:  (4903)  PiMnytoia 

Test  System,  Assay,  Extuninathn 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VUii»(04083) 

Ames  Clinimate— TDA(04149) 

Ames  Seralyzer(04154) 

Ames  Seralyzer  111(04155) 

Baxtw  Stratus(07050] 

Baxter  Stratus  11(07051) 

Baxter  Stratus  IIntollect(07376) 

Beckman  Array  360(07052) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

Bio-Chem  Laboratcny  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 


Ciba  Craning  550  Express(1003«) 

aba  Corning  Biotrack  S16(1004«) 

Du  Pont  ACA(13082) 

Du  Pont  ACA  D(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(130S4) 

Du  Pont  Dimensi<m(13066) 

Du  Pont  Dimension  AR(13087) 

Du  Pont  Dimension  ES(13215) 

EM  Diagnortic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
PB  Diagnostics  Systems  (X>US(49001) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(5S101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(5S044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Syntax  Medical  Diagnostics 

AccuLevel(58132) 
Technicon  Immuno  1  Sy8tem(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyte:  (4904)  Pbenytoio,  Fret 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

Analyte:  (4912)  PrimidoM 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Baxter  Stratus(07050) 

Baxter  Stratus  IIntellect(07376) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckman  Synchron  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehringer  Mannheim  Hitadii  704(07161) 

Boehringer  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

Du  Pont  ACA(  13082} 

Du  Pont  ACA  11(13172) 

Du  Pont  ACA  ni(13173) 

Du  Pont  ACA  IV(1 3083) 

Du  Pont  ACA  V(13064) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Instnunentation  Laboratory  IL  Monarch 

10O0(28O82^ 
Instnmientation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
Roche  Cobas  Bio(55100) 


Roche  Cobas  Bio  FP(5S101) 
Rodw  Cobas  PARA(55040) 
Roche  Cobas  FARA  0(55041) 
Rodie  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plua(55096) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analytr.  (4913)  ProcaiaaBMa 

Test  System,  Assay.  Examination 

Abbott  TDX(04071) 

Abbott  TDX  FLxf  04072) 

Baxter  Stratus(07050) 

Baxter  Stratus  0(07051) 

Baxter  Stratus  IInteiiect(07376) 

Beckman  Synchron  CX  4(07071) 

Beckman  Synchron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Bedunan  Synchron  CX  7(07073) 

BioAutoMed  ASCA(07192) 

Boehringer  Mannheim  Hitachi  704(07161) 

Boehringer  Mannheim  Hitachi  717(07163) 

Qba  Coming  550  Express(10038) 

Du  Pont  ACA(1 3082) 

Du  Pont  ACA  11(13172) 

Du  Pont  ACA  01(13173) 

Du  Pont  ACA  IV(13083) 

Du  Pont  ACA  V(13084) 

EM  Diagnostic  Systems  EASY  PLUS(16016) 

EM  Diagnostic  Systems  EASY  ST(16017) 

EM  Diagnostic  Systems  EPOS(16015) 

Instnunentation  Laboratory  IL  Monarch 

1000(28062) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(5S040) 
Roche  Cobas  FARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (4917)  Propoxyphaaa 

Test  System,  Assay,  Examination 

Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Syndiron  CX  4(07071) 
Beckman  Synchron  CX  4  CB(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannlieim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
EM  Diagnostic  Systenu  EPOS(16015) 
Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Mooaich 

Plus(280e3) 
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Oljnqiiis  AU  SO00(4Mm) 
Oiyi^lM  AU  5021(46084) 
atympuM  AU  5031(46085) 
Ol^ii^  AU  5061(46086) 
OtympiM  AU  5131(46068) 
atympat  AU  5211(46106) 
OiyBvns  AU  5221(46107) 
(XyBpas  AU  5223(46108) 
Olynvm  AU  5231(46100) 
C^npus  AU  800(46110) 
(X]nipatRq>Iy(46080) 
Ohniipat  Rapiy/AU560(46l20) 
RoclwCobMBia(55100) 
Rocte  CobM  Bio  FHSSIOI) 
Rock*  CobM  PARA  0(55041) 
RodM  GobM  Mira(55044) 
RodMCokM  Min  Phia(55006) 
Roch*  GobM  Min  S(5504S) 
Sjym  Bnit  BTS  niit(58115) 
Tacknioon  Cham  1(61003) 
TwAaiom  Ch«n  1  Phij(61036) 
Tkdiakxn  RA  1000(61010) 
Taduteon  RA  500(61012) 
Tadmicon  RA  XT(61013) 
Wako  Diapioatia  30R(70002) 

AMiyla:  (Saoa)  Qadaidiaa 

Teit  Sygtm.  AMtay.  Bxamiaatioa 

Abbott  TDX(04071) 
Abbott  TOXFLx(04072) 
•Stratua(070S0) 
>Slntua  11(07051) 
r  Stntua  nnt0Uact(O7376) 
Badonan  Amy  360(07052) 
Badanan  Sjadum  CX  4  CZ(07174) 
Badanan  Syndirao  CX  5(07072) 
Badonan  Syndmm  CX  7(07073) 
BioAotoMad  ASCA(07192) 
Boahrli^w  Mannhaim  Hitadii  704(07161) 
Boahringwr  Mannhaim  Hitadii  705(07162) 
BoahiingBT  Mannhaim  Hitadii  717(07163) 
Dui*oatACA(13082) 
Du  Foot  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
DuPontACAIV(13083)  i 

Du  Foot  ACA  V(130e4)  ! 

EM  Diagnoatic  Systamt  EASY  PLUS(16016) 
EM  DiaiuMtic  Systams  EASY  ST(16017) 
EM  Diagnoatic  Systems  EPOS(16015) 
Instrumantation  Laboratory  0.  Monarch 

1000(28062) 
Instrumentation  Laboratoiy  IL  Monardi 

2000(28231) 
butrumantation  Laboratoiy  0.  Monardi 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  ReDiyi46089) 
Olympus  ReDiy/AU560(46129) 
Rodie  Codas  Bio(55100}  i 

Rodw  Cofaas  Bio  FP(55101) 
RodieCbbaaFARA(55040)       '    . 
Rodie  Cobas  PARA  0(55041) 
RodM  Cobas  Mira(55044) 
RodM  Cobaa  Min  Plus(55096) 
RodM  Cobaa  Min  S(55045) 
Tadmicon  RA  1000(61010) 
Tadmicon  RA  500(61012) 
Tadmicon  RA  XT(61013) 

AMlytK  (5801)  Salicylalaa 

Test  Syttem,  Assay,  Bxatninati^ 

Abbott  AOX(04022) 
Abbott  Spectnim(04067)  ' 

Abbott  TDX(04071) 
Abbott  TDK  PL]|(04072) 


Abbott  VP(04082) 
Baxter  Par8max(07048) 
Baxter  Panmax  720  ZX(07049) 
Badonan  Syndirao  CX  4(07071) 
Beclnnan  Synchran  CX  4  (2(07174) 
Badanan  Synchron  CX  5(07072) 
Beckman  Synchroo  CX  7(07073) 
Bi»Cham  Labontory  Syvlams  ATAC  2000/ 

2100(07186) 
BioAutoMad  ASCA(07102) 
Boehringer  Mannhaim  Hitadii  704(07161) 
Boahringer  Mannhaim  Hitachi  705(07162) 
Boefarii«ar  Mannhaim  Hitadii  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Bodiringer  Mannheim  Hitadii  011(07377) 
Gba  Coming  550  Exprasa(10038) 
Coulter  Dacaa(10106) 
DuPontACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Diagnoatic  Systems  EASY  ST(16017) 
EM  DiagnoaUc  Systems  EPOS(16015) 
Electronucleonics  Gem-Pr6filei(16004) 
Electronucleonics  Gemini(16005) 
Electronucleonics  Gemstar(16006) 
Electronucleonics  Gemstar  0(16007) 
Instrumentation  Labontory  IL  Genesis 

21(28160)  ~* 

Instrumentation  Laboratory  IL  Moiuirch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Sdavo  Uni-Fast  System  Analyzer<58193) 
Sdavo  Uni-Fast2  System  Analysar(58194) 
Technicon  AXON(61001) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 

Aaalyla:  (SS16)  Strcptoasydn 

Test  System,  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

AaalytR  (6104)  TheophyOlna 

Test  System,  Assay,  Examination 

Abbott  IMX(04056) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VUion(04083) 

Access  Medical  Systems  dCIiem(04309) 

Ames  Clinimate— TDA(04149) 

Ames  SenlyzeT(04154) 


Amaa  Seralyar  01(04155) 
Baxter  Stratus(07050) 
Baxter  Stratus  0(07051) 
Baxter  Stntus  0nto0ect(07376) 
Beckman  Amy  360(07052) 
Beckman  Syndmn  CX  4(07071) 
Badanan  Synchron  CX  4  CB(07174) 
Beckman  Synchron  CX  5(07072) 
Badnnan  Synchron  CX  7(07073) 
BioOiem  Lriwntory  Systems  ATAC 

6000(07189) 
BioAutoMad  ASCA(07192) 
Boahringer  Mannheim  Hitachi  704(07161) 
Bodiringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannhaim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boahringer  Mannhaim  Hitachi  911(07377) 
Qba  Coning  550  Bxnvasa(10038) 
Qba  Coming  Biotrack  516(10048) 
Coulter  Daooa(10106) 
DuPontACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Analyst(13085) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  ES(13215) 
EM  Diagnostic  Systems  EASY  PLUS(16016) 
EM  Dia^ostic  Systons  EASY  ST(16017) 
EM  Diagnostic  Systems  EPOS(16015) 
Instnimentation  Labontory  IL  Monardi 

1000(28082] 
Instrumentation  Laboratory  IL  Monardi 

2000(28231) 
Instrumentation  Ldxxatory  IL  Monarch 

Plus(28083) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(34015) 
Kodak  Ektachem  DT  SC  Module(34017) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AU560(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Photest  Diagnostics  dChem(49050) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Min  PIus(55096) 
Roche  Cobas  Min  S(5S04S) 
Sanofi  Pasteur  Access  Immimoassay 

System(58257) 
Syntex  Medical  Diagnostics 

AccuLevel(58132) 
Technicon  Immuno  1  System(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Diagnostics  30R(70002) 

Analyta:  (6112)  TohnuByda 

.  Test  System.  Assay.  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Baxter  Stratus(07050) 
Baxter  Stntus  0(07051) 
Baxter  Stntus  Dntellect(07376) 
Beckman  Array  360(07052) 
Beckman  Syndmm  CX  4(07071) 
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Beckman  Syochron  CX  4  CE(07174) 

Beckman  Synchron  CX  5(07072) 

Beckmu  Synchnm  CX  7(07073) 

BioAutoMed  ASCA(07102) 

Boehringar  Mannheim  Hitachi  704(07161) 

Boehrli^  Mannheim  Hitachi  705(07162) 

Boehringer  Mannheim  Hitachi  717(07163) 

DuPimtACA(13082) 

DuPontACAn(13172) 

Du  Pont  ACA  111(13173) 

DuPontACAIV(13063) 

Du  Pont  ACA  V(130B4) 

Du  Pont  Dimantion(13086) 

EM  Diagnoetic  Syatama  EPOS(16015) 

Inatrunwntation  Labwatory  IL  Monarch 

1000(28082) 
Instnmwntation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Olympus  AU  800(46110) 
Olympus  Reply(46089) 
Olympus  Reply/AUS60(46129) 
PB  Diagnostics  Systems  OPUS(49001) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  17(55101) 
Roche  Cobas  PARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Roche  Cobas  Mira  S(55045) 
Technicoo  Immuno  1  Sy8tem(61042) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Techniom  RA  XT(61013) 
Analyte:  (6117)  Tricyclic  Antidepressants 
Test  System.  Assay,  Examination 
Abbott  ADX(04022) 
Abbott  TDX(04071) 
Abbott  TDX  PLx(04072) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  01(13173)   . 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Instrumentation  Laboratory  IL  Monarch 

1000(28062) 
Instnmientation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(S5096) 
Roche  Cobas  Mire  S(55045) 
Syva  Emit  ETS  Plus(58115) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyte:  (6701)  Valproic  Add 

Test  System.  Assay,  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Array  360(07052) 
Beckman  Synduon  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Bedcman  Synchron  CX  7(07073) 
BioAut(Afed  ASCA(07192) 
Du  Pont  ACA(13082) 
Du  Prat  ACA  0(13172) 


Du  Prat  ACA  01(13173) 

Du  Pont  ACA  IV(13063) 

Du  Prat  ACA  V(13084) 

EM  Diagnostic  Systems  EPOS(16015) 

Instrumentation  Laboratory  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

nus(28083) 
PB  Diagnostics  Systems  OPUS(4g001) 
Rodw  Cobas  Bio(S5100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobts  PARA(55040) 
Roche  Cobas  PARA  0(55041) 
Roche  Cobas  Mlra(55044) 
Roche  Cobas  Min  S(55045) 
Technicon  RA  1000(61010) 
Technicra  RA  500(61012) 
Technicon  RA  XT(61013) 

Analyta:  (6702)  Va^rak  Add.  Fkw 

Test  System.  Assay.  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 

Analyte:  (6703)  Vancomycin 

Test  System,  Assay.  Examination 

Abbott  TDX(04071) 
Abbott  TDX  FLx(04072) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Maimheim  HiUchi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
DuPontACA(13082) 
Du  Pont  ACA  0(13172) 
Du  Pont  ACA  10(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13064) 
Instrumentation  Labontoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboratory  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083} 
Roche  Cobas  Bio(55100) 
Roche  Cobas  Bio  FP(55101) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  PARA  11(55041) 
Roche  Cobas  Mira(5S044) 
Roche  Cobas  Mira  Plu8(55096) 
Roche  Cobas  Mira  S(55045) 
Technicon  RA  1000(61010) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 

SPECL^LITV/SUBSPBaALITY:  Urinalysis 

Analytr.  (6125)  Total  SoUds  (Specific 
Gravity) 

Test  System,  Assay.  Examination 

All  Manual  Spedfic  Gravities  by 

Urinometers(04283) 
American  Optical  TS  Meter(04285) 
Behring  Rapimat  0  Digital 

Refractometer(07122) 
Biovation  Model  300  Digital 

Urinometer(07251) 
Reichert  TS  Metei(55071) 

AnalytK  (6408)  Uiinaiy  Protein.  QoaUtathF* 


Test  System,  Aaeay,  BxaminatioH 

AU  Manual  Add  PMdpitatira  Urine  Protein 

Screening  Tasts(04286) 
Sdavo  Albumin  Screen(58098) 

Analyte;  {UM)  Vtimurj  ^tiUmmi 
Mkroacapk  nanaalB 

Test  System.  Aesay,  Examinatkut 

AU  Manual  Micraaoopic  Analysis  of  Urinary 

SedinMnt(04133) 
OUS  The  YeUow  DOS  modri  250  (Squamous/ 

WBC/RBC  cnt  aiifyX28117) 
DUS  The  YeUow  nuS  model  450  (Squamous/ 

WBC/RBC  cnt  ralyK2811B) 

Analyte: '6406)  Uriaa  QnaUtadva  Dipalkk 


Test  System,  Assay.  Bxamiaation 

Ames  Clini-tek  Reflactanoa 

Wtotraieter(04351) 
Ames  CUnitek  10(04280) 
Ames  CUnitek  100(04151) 
Ames  CUnitek  200(04282) 
Ames  Qinitek  200  Plus(04152) 
Ames  CUnitek  Auto  2000(04350) 
Behring  Rapimat  0(07121) 
Behring  Rapimat  0  T(07123) 
Boehringer  Maimheim  Chemstrip  Urine 

Analy»i(07380) 
OUS  The  Yellow  DUS  model  250  (Squamous/ 

WBC/RBC  cnt  onlyK28117) 
DUS  The  Yellow  OUS  model  450  (Squamous/ 

WBC/RBC  cnt  onlyM28118) 

SPECL^LITY/SUBSPECL^LITY:  Virology 
AnalytK  (2529)  Heipes  SimpVu 

Test  System,  Assay,  Examination 

Kodak  SureCeU  (direct  antigen/ 

visualM34020) 
Vitek  Systems  Vidas  (dired  antigenH67038) 
Wampole  Virogen  Herpes  LA  Slide  Test  (dir 

Ag/visual)(70018) 

Analyte:  (2549)  HerpaticInchMoa  Bedks 
forHerpea 

Test  System,  Assay,  Exaxnination 

Tzanck  Smears(61092) 

Analyte:  (5503)  Respiratory  Syncytial  ViriH 

Test  System.  Assay.  Examination 

Abbott  TestPack  RSV  (EIA)  (dired  antigen/ 

visual)(04076) 
Bedon  Dickinson  Diredigen  RSV  (EIA)  (dir 

Ag/visualM07097) 

Analyte:  (5505)  Raapiratory  Vfamai 
(Influenza  A4A,  Parainfluenza) 

Test  System,  Assay,  Examination 

Bedon  Dickinson  Diredigen  Flu  A  (dired 

antigen/visualK07092) 
Bedon  Dickinson  QTest  Influenza  A  (dired 

antigen/visualM07202) 

Analyte:  (5509)  Rotaviras 

Test  System,  Assay.  Examination 

Bio-Medical  AMI  Biocard  Rotovirus  (dired 

antigen/visualH07130) 
Isolab  RotaStat  LA  Slide  Test  (dired  Ag/ 

visual)(28106) 
Medical  Technology  Corp.  Rotalex  (dired 

antigen/vlsual)(40052) 
Meridian  Diag.  Meritec  Rotaviriu  Latex  (dir 

Ag/visualK40059) 
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V-Tach  Tngat  Rotaviiua  (dinct  •ntifsn/ 

vi«alX67004) 
Vltak  SyMMDS  SUDBX  Rote-Ut  2  (dinct 

uitigea/vinMlM67034) 
Wampoie  Vingen  RotatMt  (dinct  antigsn/ 

vistnlM70019) 
WellconM  Rotavirus  iMtx  TmI  (dinct 

antig0n/visual)(7OO2S) 

COMPLEXITY:  HIGH 

SPECIAUTY/SUBSPECIALrrY:  BKteriology 
AadytR  (0412)  AaraUc  liAw  i 


Test  System,  Asaay,  Bxaminalioa 

Abbott  MS-2/Adv«ntigB  (iadudiog 

cultunX04057) 
Abbott  Quantum  D  System  (inclnding 

cultunK040S9) 
AU  Manuai  Nucleic  Acid  Analysis  Test 

Systems  h  Proceduns((M36S) 
All  Organism  ID  t  Antimiao.  Suscapt 

Tes^  from  Cultun(04372) 
Analytab  API  20  Stnptococcus  (including 

cultunX04193) 
Analytab  API  20-A  (including 

cultunM04194) 
Analytab  API  ALAOIN  (indudii^ 

cultunM04256) 
Analytab  API  An-Ident  (including 

cultunK04196) 
Analytab  API  Quad  Fenn  *  (including 

cultunM04201) 
Analytab  API  Rapid  B  (including 

cultunX04198) 
Analytab  API  Rapid  NFT  (including 

cultun)(O4190) 
Analytab  API  Rapid  Stnp  (including 

cultun)(04200) 
Analytab  API  UniSoapt  System  (including 

cultun)(04206) 
Analytab  API  ZYM  Microccguusm 

Difiarentiation  (inc  cult.M04207) 
Analytab  Staph-Ident  (including 

cultunM04217) 
Baxter  AutoSCAN  Walk/Away  (Including 

cultunM07023) 
Baxter  Haemophilus/Neisseria  Identif-Panel 

(including  cultK07037) 
Baxter  MicroScan  AutoSCAN  4  (including 

cultunM07042) 
Becton  Diddnson  BBL  Minitek  Enterobact.  Ill 

Set  (inc  cultN07360) 
Becton  Oiclunson  BBll  Minitek  Gram  Positive 

Set  (inc.  cult)(07361) 
Becton  Diddnson  BBL  Minitek  Neisseria  Set 

(inc.  cultiira)(07362) 
Becton  Dickinson  SceptOT  System  (including 

cultuieK07203) 
BioClinical  Systems  Bullseye  OB/GYN  Plate 

(incl.  cuUure)(07267) 
BioQinical  Systems  UniSystem  Bio-General 

(ind.  cultureK07268) 
Innovative  Diag.  Systems  IDS  Rapid  SS/U 

(indudii^  cuItunX28053) 
Innovative  Diag.  Syrtems  IDS  Rapid  STR 

(induding  cultunX28054) 
Innovative  Diag.  Systems  Modified  IDS  Rapid 

NH  (inc  cuitX28056) 
Innovative  Diag.  Systems  Rap  ANA  D 

(including  cultunX280S9) 
Innovative  Diag.  Systems  Rap  NF  Plus 

(including  cultunX280GO) 
Innovative  Diag.  Systenu  Rapid  NF 

(including  cultunX28061) 
Micro  Media  Sys.  Bacterial  ID  ftneb/G.Neg/ 

G.POS  (inc.  cultX40073) 


Organon  Autobac  Series  D  (including 

cultunX460O4) 
Pasco  MIC/ID  Data  Management  System 

(induding  cuitunX4901 7) 
Pro-Lab  Neisseria/Bnnhamella  DiS.  Test 

(induding  cultunX49012) 
Radiometer  Sensititre  (induding 

cultun)(55009) 
Remel  Haemophilus  ID  Test  Kit  (induding 

cultunX5502S) 
Roche  Bnterotube  D  (including 

cultunXSS047) 
Troy  Biologicals  Bacti-Bio  General  Plate 

(incl.  culture)(61029) 
Troy  Biologicals  Bacti-Star  D  Vaginal  Plate 

(incl  culture)(61031) 
Troy  Biologicals  Bacti-Star  Vaginal  Plate 

(incl.  culture)(61032) 
Troy  Biologicals  Bacti-Vaginal  Plata 

(induding  cult\inK61033)  

Unipath  Oxoid  Toxin  Detect  Kit  BCET-RPLA 

(inccult./rilt.)(64020) 
Unipath  Oxoid  Toxin  Detect.  Kit  PET-RPLA 

(inc  cultyfiltrataX6400S) 
Unipath  Oxoid  Toxin  Detect  Kit  SET-RPLA 

(inc  cult/rilt.)(64021) 
Unipath  Oxoid  Toxin  Detect.  Kit  TST-RPLA 

(inc  culture)(64006) 
Unipath  Oxoid  Toxin  I^etect.  Kit  VET-RPLA 

(inc  cultureH64007) 
Vitek  Systems  Rapid  E  System  (induding 

culture)(67032) 
Vitek  Systems  VITEK  (induding 

culturflX67035) 

Analyte:  (0413)  Aerabic 
Throat  Specinaas  Only 


Test  System,  Assay,  Examination 

Troy  Biologicals  Bacti  Strap  Screen  Plus 

(incl.  culture)(61026) 
Troy  Biologicals  Bacti-Star  n  Throat  Plate 

(incl.  culture)(61027) 
Troy  Biologicals  Bacti-Star  Throat  Plate  (ind. 

culture](61028) 
Troy  Biologicals  Badi-Throat  Plate 

(induding  culture)(61030) 

Analyte:  «M7t)  Aerabk/Anaerobic  Orgaov— 
Other  than  Urath/Endocerr 

Test  System,  Assay,  Examination 

All  Gram  Stain  Procedures    Other  than 
Urethral/En(iocerv.(04299) 

Analyte:  (071S)  Bordetella  Pertuaais/ 
Parapertuesis 

Test  System.  Assay,  Examination 

Difco  FA  Bordetella  Pertussis/Parapertussis 

(direct  Ag.)(13168) 
Difco  FA  Bordetella  Pertussis/Parapertussis 

(inc.  culture](13115) 

Analyte:  (1006)  Campylobactsr 

Test  System,  Assay,  Examination 

Bedon  Diddnson  BBL  Campyslide  Test 

(including  culturaHO7O70) 
Gen-Probe  AccuProbe  (induding 

culture)(22040) 
Meridian  Diagnostics  Meritec-CampyOCL) 

(including  cultureX40067) 

Analyte:  (1016)  Chlamydia  ^ 
Test  System,  Assay,  Examination 

ADI  Visuwell  Chlamydia  (dirad  antigen/ 
spectrophotomethcX04002) 


ADI  Visuwell  Chlamydia  (dirad  antigen/ 

visualX04258) 
Abbott  COMMANDER  System(04334) 
Abbott  Qilamydiazyme  (EIA)  (dired  antigen/ 

.spectrophotoK04044) 
Abbott  Chlamydiazyme  (with  blocking 

reagantX04260) 
All  Organism  Identification  from  Cell 

Culture(04331) 
Analytab  API  IDEIA  (dired  antigen/ 

spectrophotometric)(04300) 
Analytab  API  IDEIA  (dired  antigen/ 

visual)(04213) 
Analytab  API  IMAGEN  Chlamydia  (dired 

antigen)(04214) 
Baxter  Bartels  Chlamydia  (ELM  (dired 

antigen/spectro)(07026) 
Baxter  Bartels  Chlamydiae  FA  Moiraclonal 

(inc.  cell  cultureM07027) 
Baxter  Bartels  Chlamydiae 

Immunoperoxidase  (inc.  cell  cultX07028) 
Cellabs  Diagnostics  Chlamydia-Cel  TWAR 

IFA  (dired  antigenXl0028) 
Qba  Coming  Magic  lite  Chlamydia  (dir 

antigen)(  10056) 
aba  Coming  Magic  Lite  Chlamydia 

(including  cell  culture)(10184) 
Qba  Coming  Magic  Lite  Chlamydia  (with 

blocking  reagentXl0179) 
Diagnostic  Prod.Crp.  PDx  Chlamydia 

Cult.Conf.(inc  cell  culKl3125] 
Diagnostic  Products  PathoDx  Chlamydia 

trachomatis  (dir.  Ag)(13035) 
Diagnostic  Technology  Chlamydia-Check 

Sys.  (inc  cell  cultXl3219) 
Diagnostic  Technology  Chlamydia-Check 

System  (dirad  AgKl3167) 
Difco  Chlamydia  Dired  Detedion  System 

(dired  antigenKl3060) 
Gen-Probe  Pace2  (dired  antigenX22041} 
Incstar  Chlamydia  Dired  Test  System  (dired 

antigen)(28039) 
Ortho  Chlamydia  (DFA)  (dired 

antigen)(46052) 
Ortho  Chlamydia  Antigen  EUSA  Test  (dir 

Ag/spectrophotoX46053) 
Ortho  Chlamydia  Antigen  EUSA  Test  (inc. 

cell  cult/spectro)(46125) 
Ortho  Cultureset  Chlamydia  ID  Kit  (FA)  (inc 

cell  culturaX46054) 
Ortho  Cultureset  Chlamydia  ID  Kit  (PAP) 

(inc  cell  cultureK46055) 
Sanofi/Kallestad  Pathfinder  (FA)  (dired 

antigen](58002) 
Sanofi/Kallestad  Pathfinder  Chlamydia  EIA 

Detection  Kit(58220) 
Sanofi/Kallestad  Pathfod.  Chlamydia 

Microplate  (dirAg/spec)(580G3) 
Scimedx  Chlamydia  Test  Kit  (dired 

antigen)(58018) 
Sigma  SIA  Chlamydia  (dir  Ag/ 

spectrophotometricX58093) 
Syva  MicroTrak  Chlamydia  EIA  (dired 

antigen/spedrophoto)(58084) 
Syva  MicroTrak  Culture  Confirmation  IF  Test 

(inc  cell  cult)(38085) 
Syva  MicroTrak  Direct  Specimen  IF  System 

(direct  antigen)(58086) 
Syva  MicroTrak  II  Chlamydia  EIA  (Dired  Ag/ 

SpectrophotoX56262) 
Syva  MicroTrak  XL  (58263) 
Vitek  Systems  Vidas  (direct  antigenX67038) 
Wellcome  Chlamyset  (dired  antigen)(70022) 

Aaalytr.  (1022)  OoatridiaB  Diffidla 


UMI 
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Te$t  System,  Assay.  Examination 

Advanced  CHinical  Diag.  CDT  Toxi  Test 

(direct  antigen)(04094) 
Analytab  C  difficile  A-f  B  EUSA  Test  Kit 

(direct  antigen)(04333) 
Baxter  Bartels  C  difficile  Toxin  A  (EIA) 

(direct  antigen](07024) 
Baxter  Bartels  Cytotoxicity  Assay  for  C 

difficile  (dir  Ag](07029) 
BioWhittaker  TOX-A  Test  (direct  antigen/ 

spectTo)(07432] 
BioWhittaker  TOX-A  Test  (direct  antigen/ 

visual)(07433) 
Cambridge  Biotech  Cytoclone  A  ft  B  (EIA) 

(direct  antigen)(10007) 
Meridian  Premier  Q  difficile  Toxin  A  (dir 

Ag/spectrophoto)(40092) 
Meridian  Premier  C.  difficile  Toxin  A  (dir 

Ag/visua])(40093) 

AnalytK  (1612)  Enterococcus 
Test  System.  Assay.  Examination 

Gen-Probe  AccuProbe  (including 
cultura)(22040) 

AnalytK  (1604)  Fsrherirhia  CoU 

Test  System.  Assay.  Examination 

Becton  Dickinson  BEL  Escbericia  coli 

(including  culture)(07201) 
Bio-Medical  ANI E.  coli  0157  Test  (including 

culture)(07131) 
Difco  Bacto  E.  coli  H  H7  (including 

culture)(13116) 
Difco  Bacto  E.  coli  O  0157  (including 

culture)(13117) 
Difco  Bacto  E.  coli  O  (including 

cultura)(13126) 
Difco  Bacto  E.  coll  OK  (including 

culture)(13127) 
Pro-Lab  Diagnostics  E.  coli  0157  LA  Test 

(including  culture)(49010) 
Roach  Laboratories  E.  coli  OK  (including 

culture)(5S092) 
Unipath  Oxoid  E.  coli  0157  Latex  Kit 

(including  culture)(64003) 

AndytK  (2212)  Gardneralla  Vagiiialis 

Test  System.  Assay.  Examination 

MicroProbe  Affinn  VP  Microbial 
Identification  Test  Kit(40135) 

Analytw  (2S42)  HMmophiliu  Influenzae 

Test  System,  Assay.  Examination 

Gen-Probe  AccuProbe  (including 
culture)(22040) 

AnalytK  (2S09)  Haemophilus  Influenzae, 
TypaA.C-F 

Test  System,  Assay,  Examination 

Difco  Bacto  H.  influenzae  Set  (including 

culture)(13222) 
Difco  FA  H.  influenzae  Types  A-F  (direct 

antigen)(13156) 
Karobio  Phadebact  Haemophilus  (including 

culture)(34005) 

AnalytK  (2S10)  Haenophilue  Influenzae. 

Test  System.  Assay.  Examination 

Becton  Dickinson  Dir.  Meningitis  Combo  Kit 

(bid  cult  supemM07260) 
Becton  Dickinson  Dir.  Meningitis  Indiv.  Kit 

(bid  cult  supemM07261) 


Difco  Bacto  H.  influenzae  Set  (including 

cultureMl3222) 
Difco  PA  H.  influenzae  Types  A-F  (direct 

antigen)(13156) 
Karobio  Phadebect  Haemophilus  (including 

culture)(34005) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  supematant)(70080) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (bid 

cultxue  supemate)(70082) 

AnalytK  (3706)  I^egioneUa 
Test  System.  Assay.  Examination 

Blnax  Equate  Legionella  Urinary  Antigen  Kit 

(RIA)(07125) 
Gen-Probe  Legionella  Rapid  Diag.  System 

(direct  antigen)(22102) 
Gen-Probe  Legionella  Rapid  Diag.  System 

(including  culture)(22126) 
Genetic  Systems  Legionella  IFA  Test  Kit 

(direct  antigen)(22065) 
MarDx  Legionella  DFA  (direct 

antigen)(40098) 
MarDx  Legionella  DFA  (including 

cultura)(40128) 
Medical  Diag.  Technologies  Legionella 

(direct  antigeD)(4O035) 
Medical  Diag.  Technologies  Legionella 

(including  cultura)(40129) 
Meridian  Diagnostics  MEIUFLUOR 

Legionella  (direct  antigen)(40096) 
Meridian  Diagnostics  MERIFLUOR 

Legionella  (incl.  culture)(40127) 
Organon  Teknika  Legionella  DFA  Kit  I  (direct 

antigen)(46099) 
Organon  Teknika  L.egionella  DFA  Kit  I 

(including  culture](46124) 
Pro-Lab  Legionella  Latex  Ag  (including 

culture)(49031) 
Remel  Legionella  Poly-ID  Test  Kit  (direct 

antigen)(55064) 
Remel  Legionella  Poly-ID  Test  Kit  (including 

culture)(55103) 
Scimedx  Legionella  Test  Kit/DFA  (direct 

antigen)(  58024) 
Zeus  Legionella  DFA  (direct  antigen )(79012) 

AnalytK  (3719)  Listeria  Monocytogenaa 

Test  System.  Assay.  Examination 

Gen-Probe  AccuProbe  (including 
culture)(22040) 

AnalytK  (4022)  Mycoplasma  Pneumooia 
Test  System,  Assay,  Examination 
Gen-Probe  M.  pneumoniae  Rapid  Diag. 

System  (direct  antigen)(22103) 
Gen-Probe  M.  pneumoniae  Rapid  Diag. 

System  (inc.  culture)(22127) 

AnalytK  (4302)  Neiaaeria  Goaorrfaoeaa 

Test  System,  Assay,  Examination 

Abbott  Gonozyme  (direct  antigen/ 

spectrophotometric)(04045) 
Adams  Scientific  Identicult  -  Neisseria 

(including  cuUure)(04088) 
Baxter  Bartels  N.  gonorrhoeae  DF  (including 

culture)(07033) 
Difco  FA  N.  gonorrhoeae  (including 

culture)(13158) 
Gen-Probe  AccuProbe  (including 

culture)(22040) 
Gen-Probe  Pace2  (direct  antigen)(22041) 
Gen-Probe  Pace2  (including  culture)(22144) 
Incstar  N.  gonorrhoeae  Fluoro-Kit  (including 

culture)(28048) 


Karobio  Phadabact  Monoclonal  Gooococcua 

(including  cultureM34006) 
Meridian  Diagnostics  Meritec-OC  (includli^ 

culture)(40068) 
New  Horizons  Gonogen  (including 

culturo)(43003) 
New  Horizons  Gonogen  II  (including 

culture)(43004) 
Syva  MicroTrak  N.  gonorrhoeae  Cult  Cofirm. 

(incl.  culture)(58097) 

AnalytK  (4314)  Naiaaaria  Meniogitidto 

Test  System,  Assay,  Examination: 

Difco  FA  Meningococcus  Poly  (direct 
antigenKl315S) 

AnalytK  (4303)  Neiaaaria  Meningitidis  (noa- 
apedfic) 

Test  System,  Assay,  Examination 

Difco  Bacto  Neisseria  Meningitidis  Set 
(including  culture)(13223) 

Analyte:  (4304)  Neiaaeria  Meningitidia. 
Group  A 

Test  System,  Assay.  Examination 

Becton  Dickinson  Dir.  Meningitis  Combo  Kit 

(bid  cult  supero)(07260) 
Becton  Dickinson  N.  Meningitidis  Test  (bid 

cult.  supernate)(07262) 
Difco  Bacto  Neisseria  Meningitidis  Set 

(including  culture)(13223) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  supematant)(  70080) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (bid 

culture  superoate)(70062) 

Aaalyte:  (4306)  Neiaaeria  Maningitidk. 
Group B 

Test  System,  Assay,  Examination 

Difco  Bacto  Neisseria  Meningitidis  Set 

(including  culture)(13223) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  supematant)(70O8O) 

Analyte:  (4307)  Neiaaaria  ManiwgiHdia. 
Group  B  and  E.  Coli  Kl 

Test  System,  Assay,  Examination 

Becton  Dickinson  Dir.  Meningitis  Combo  Kit 

(bid  cult  supem)(07260) 
Becton  Dickinson  Dir.  Meningitis  Indiv.  Kit 

(bid  cult  supern)(07261) 
Wellcome  Wellcogen  Bacterial  Ag  iUt  (bid 

culture  supemate)(70082) 
Wellcome  Wellcogen  Bacterial  Ag  Kit 

(including  culture)(70088) 

AnalytK  (4306)  Neiaaaria  Manii^tidfa, 
GroupC 

Test  System,  Assay,  Examination 

Becton  Dickinson  Dir.  Meningitis  Combo  Kit 

(bid  cult  supero)(07260) 
Becton  Dickinson  N.  Meningitidis  Test  (bid 

cult.  supemate)(07262) 
Difco  Bacto  Neisseria  Meningitidis  Set 

(including  cultureMl3223) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  supematant)(70060) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (bid 

culture  supemate)(70082) 

AnalytK  (4311)  Nataaaria  Manii^iridli. 
Group  W138 
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TM  Sy$tun.  Astay,  Rxaminatiom 

Bactoo  Dickinson  Dir.  Meniagitit  Combo 

Kitddd  cult  fup«nM0726O) 
Becton  Dickinaoo  N.  Meniogitidii  Tect  (bid 

colt  •upaniatoM07262) 
Difco  Bacto  NeiaMria  Meningitidis  Set 

(including  culturaKl3223) 
Wampole  Bactigm  Meningitia  Panel  (bid 

culture  supernatant)(70080) 
Wellcame  Wellcogen  Bacterial  Ag  Kit  (bid 

culture  supeniateK70062) 


UMI 


Am^ftK  wail)  Miiiiirfa  Khiilinltiith, 
GraopY 

Tut  Sytimn,  Auay,  Examinatiom 

Becton  Dickinson  Dir.  Meningitis  Combo 

Kit(bld  cult  supemH07260) 
Bectoo  Dickinson  N.  Meningitidis  Test  (bid 

cult  supeniateK07262) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  8uparaatant)(70080) 
WeUcaow  Wellcogan  Bacterial  Ag  Kit  (bid 

culture  supemate)(70082) 

AMljrte:  (5102)  Salmonella 
Test  Syttem,  Assay,  Examination 

Analytab  API  Serimm  Sure  Salmonella 

(including  cultunH04203) 
Bectoo  Diddnson  BBL  Salmonella  Grouping 

(incL  cuItureX07200) 
Bio-Medical  AhQ  Sabaonella  Teat  (including 

cultureM07132) 
Difco  Bacto  Salmonella  H  (including 

cultureKl3212) 
Difco  Bacto  Salmonella  O  (including 

cohureKiaitB) 
Difco  PA  Salmonella  Panvalent  Qnchiding 

cultuie  bfothXl3l53) 
Difco  FA  Sahnonella  1*oIy  (including  cultxue 

farothXl3154) 
Roach  Labocatories  Salmonella  Flagellar  (H) 

(inc  cultureHSSOQO) 
Roach  Laboratories  Sahnnneila  Somatic  k  Vt 

(inc.  cultureHSSOOl) 
Wampole  Bactigen  Salmonella-Shigella 

(including  culture)(70081) 
Wellcoaie  WeUcolex  Odour  Salmonella 

(including  cultuieM70034) 

AaalytK  (5«M)  Shigella 

Test  System.  Assay.  Examinathk 

Becton  Dickinson  BBL  Shigella  Grouping 

(including  ailtuieK07283) 
Difco  Bacto  Shigella  (including 

cultureKl3174) 
Roach  Laboratories  Shigella  Grouping  k 

Typing  (inc  culLM55086) 
Wampole  Bactigen  Salmonella-Shigella 

(inchiding  cultureK700ei) 
Wellcome  WeUcolex  Colour  Shigella 

(including  culture)(70035) 

AMlylK  (SM7)  Staphylococow 

Test  System.  Assay.  Examination 

Adams  Scientific  SeroStat  II  Staphylococcus 

(inc.  culture)(04091) 
Advanced  Medical  Technologies  Rapi- 

Staph(induding  cultuT8KM096) 
Analytab  API  Staphase  ni  (Including 

culturBK04205) 
Baxter  MicroScan  StaphyLatex  (Including 

cultureM07047) 
Becton  Dickinson  BBL  Staphyloalide 

(including  culture)(07082) 


Bio-Medical  ANI  SUph  aureua  Test 

(including  ciiltureK07133) 
CaiT-Scarborough  Accu-Staph  (including 

culture)(10023) 
Difco  Bacto  Staph  Latex  Test  (including 

culture)(130S6) 
Gen-Probe  AccuProbe  (including 

culture)(22O40) 
Immuno-Mycologics  LA-Staph  (including 

culture)(28034T 
Innovative  Diag.  Systems  IDS 

Staphylochrome  (inc  cultureX280S5) 
Medical  Diag.  Technologies  Staph  Latex 

(including  cultureX40036) 
NCS  Staphslide  (including  cultureX43001) 
Regional  Media  Lab  Hemastaph  (including 

culture)(55015) 
Unipalh  Oxoid  Staphylase  Test  (including 

culturBX64019) 
Vitek  Systems  RAPIKC  Staph  (including 

culhireK67031) 
Vitek  Systems  Slidex  Staph-Kit  (including 

cultureK67077) 
Wellcome  Staphaurex  (including 

cultiueK70026) 

Analyte:  (S«OS)  Streptococcus  PneoBonia* 

Test  System,  Assay.  Exaaiination 

Becton  Dickinson  BBL  Pneumoslide 

(including  cultureK07081) 
Becton  Diddnson  Dir.  Meningitis  Combo 

Kit(bld  cult  8upeni)(07260) 
Becton  Dickinson  Dir.  Meningitis 

Indiv.Kit(bld  cult  superaK07261) 
Difco  FA  I^eumococcus  Poly  (direct 

antigen)(13161) 
Gen-Probe  AccuProbe  (induding 

culture)(22040} 
Karobio  Phadebact  Pneumococcus  (induding 

cuItureK34007) 
Wampole  Bactigen  Meningitis  Panel  (bid 

culture  supeniatantX70080) 

Analyte:  (SSIO)  Streptococcos,  Graop  A 

Test  System,  Assay,  Examination 

Abbott  TestPack  Plus  Strep  A  (induding 
'     culture)(04483) 
Abbott  TestPack  Strep  A  (induding 

gulture)(04077) 
Adams  Scientific  SeroStat  Streptococcus 

(including  culture](04092) 
Antibodies  Inc.  Detect-A-Strep  (induding 

cultureX04222) 
Becton  Dickinson  BBL  Strep  Grouping 

(induding  culture)(07083) 
Becton  Dicldnson  Culturette  GrpA  Strep 

(including  culture)(07257) 
Diagnostic  Products  PathoDx  LA  Strep  Grp 

(inc.  culture)(13025) 
Difco  Bacto  Strep  Grouping  Kit  (induding 

culture){13119) 
Difco  FA  Streptococcus  Groups  (induding 

culture)(13157) 
Gen-I^be  AccuProbe  (induding 

culture)(22O40) 
Incstar  Group  A  Streptococcus  Fiuoro- 

Kit(including  culture)(28043) 
Karobio  Phadebact  Streptococou  (induding 

culture](34006) 
Kodak  SureCell  (including  cultureX34039) 
Leeco  Diagnostics  Preview  Strep  A 

(induding  culture)(37016) 
Medical  Technology  Corp.  OPTITEC  Strep 

A(induding  cultureH40046) 
Medix  Biotech  Sure-Stjep  A  (induding 

cultura](400S5) 


Meridian  Diagnostics  Maritec-Strep 

(induding  cultureX4g069) 
Meridian  Diagnostics  Meritec-Strep  Group  A 

(ind.  cultureX40108) 
NCS  StrepSIide  (induding  cultura]r43042) 
Unipath  Oxoid  Streptococcal  Grouping 

Kit(including  culture)(64012) 
V-Tech  V-Trend  Strep  A  (induding 

culture)(67009) 
Vitek  Systems  Slidex  Strepto  A  (induding 

cultureX670S2) 
Vitek  Systems  Slidex  Strepto-Kit  (induding 

culture)(67053) 
Wellcame  Reveal  Colour  Strep  A  (induding 

culture)(70023) 
Wellcome  Streptex  (including 

culture)(70027) 

Analyte:  (9S11)  Streptocoocna,  Gnmp  B 

Test  System,  Assay,  Examination 

Adams  Sdentific  SeroStat  Streptococcus 

(including  cultureX04092) 
Becton  Diddnaon  BBL  Strep  Grouping 

(induding  cultureX07083) 
Becton  Dickinson  Dir.  Meningitis  Combo 

Kit(bld  cult  supernX07260) 
Becton  Diddnson  Dir.  Meningitis 

Indiv.Kit(bld  cult  supernK07261) 
Diagnostic  Products  PathoDx  LA  Strap  Gip 

(inc.  culture)(13025) 
Difco  Bacto  Strep  Grouping  Kit  (including 

cultureKl3119) 
Difco  FA  Streptococcus  Groups  (induding 

cultureXl3157) 
Gen-Probe  AccuProbe  (induding 

culture)(22040) 
Hybritech  Icon  Strep  B  (induding 

culture)(25051) 
Karobio  Phadebact  Streptococcus  (including 

cultureX34008) 
Meridian  Diagnostics  Meritec-Strep 

(induding  cultureX40069) 
Meridian  Diagnostics  Meritec-Strep  Group  B 

(ind.  culture)(40107) 
NCS  StrepSIide  (including  cultureK43042) 
Unipath  Oxoid  Streptococcal  Grouping 

Kit(including  culture)(64012) 
Vitek  Systems  Slidex  Strepto  B  (including 

culture)(67051) 
Vitek  Systems  Slidex  Strepto-Kit  (induding 

culture](67053) 
Wampole  Bactigen  Group  B  Strep  (blood 

culture  supematant)(70078) 
Wellcome  Streptex  (induding 

culture)(70027) 
Wellcome  Wellcogen  Bacterial  Ag  Kit  (bid 

culture  supemate)(70082) 

Analyte:  (5812)  Streptococcus,  Group  C 

Test  System,  Assay,  Examination 

Adams  Scientific  SeroStat  Streptococcus 

(including  cuItureK04092) 
Becton  Diddnson  BBL  Strep  Grouping 

(including  culture](07083) 
Diagnostic  Products  PathoDx  LA  Strep  Grp 

(inc.  culture](13025) 
Difco  Bacto  Strep  Grouping  Kit  (including 

culture)(13119) 
Difco  FA  Streptococcus  Groups  (including 

culture)(13157) 
Karobio  Phadebact  Streptococcus  (Induding 

cuiture)(34008) 
Meridian  Diagnostics  Meritec-Strep 

(including  culturaX40069) 
NCS  StrepSIide  (induding  culturaX43042) 


Unipath  Oxoid  Streptoooocal  Grauping 

KiUindudiag  cultura)(64012) 
Vitek  Syttonu  SUdsx  Strmito-Kit  (indudins 

culturaX67053) 
WeUcome  Stra|Mex  (including 

culturaH70027) 

AiuIylK  (S«13)  StraptocoGOM.  Gnof  O 
Te$t  Syttmn.  Aiaay.  Bxaminatkm 

Bio-Medical  ANI  Strep  Tett  (including 

culture)(07134) 
Diagnoctic  Products  Corp.  PathoDx  Strap  D 

(inc.  cultun)(13040) 
Difco  Bacto  Strep  Grouping  Kit  (including 

cultureXl3119) 
Difco  FA  Streptococcus  Groups  (including 

culture)(13157) 
Karobio  Pliadabact  Streptococcus  (including 

culture)(34008) 
NCS  StrepiSIide  (including  cultureK43042) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  cultureK64<n2) 
Vitek  Systems  Slidex  Strepto-Kit  (including 

cultura)(670S3) 
Wellcome  Streptex  (including 

cultureK70027) 

AnalytK  (U14)  Slnptocaocw,  Groiv  F 

Test  Sygtem,  Assay,  Examinatioa 

Adams  Scientific  SaroStat  Streptococcus 

(including  culture)(04092) 
Becton  Dickinson  BBL  Strep  Grouping 

(including  cultura)(07083) 
Diagnostic  Producto  PathoDx  LA  Strep  Grp 

(inc.  culture)(13025) 
Difco  Bacto  Strap  Grouping  Kit  (including 

cultura)(131ig) 
Difco  FA  Streptococcus  Groups  (including 

cultun)(13157) 
itarobio  Phadebact  Streptococcus  (including 

cultureK34008) 
Meridian  Diagnostics  Meritac-Strap 

(including  cultun)(40069) 
NCS  StrapSUde  (including  cultureM43042) 
Unipath  Oxoid  Streptococcal  Grouping  Kit 

(including  cultura)(64012) 
Vitek  Systems  Slidex  Sb«pto-Kit  (including 

cultura)(67053) 
Wellcome  Streptex  (including 

culture)(70027) 

AnalytK  (StlS)  Streplococois,  Group  G 

Test  System.  Assay.  Examination 

Adams  Scientific  SeroStat  Streptococcus 

(including  culture)(04092] 
Becton  Dickinson  BBL  Strep  Grouping 

(including  cultureH070B3) 
Diagnostic  Products  PathoDx  LA  Strap  Grp 

(inc.  culture)(1302S) 
Difco  Bacto  Strap  Grouping  Kit  (including 

cultura)(13119) 
Difco  FA  Streptococcus  Groups  (including 

cultura)(13157) 
Karobio  Phadebact  Straptococcus  (including 

culture)(34008) 
Meridian  Diagnostics  Meritec-Strap 

(including  cultureH4006g) 
NCS  StrapSUde  (including  cultureK43042) 
Unipath  Oxoid  Straptoooocal  Grouping  Kit 

(including  culture)(64012) 
Vitek  Systems  Slidex  Strepto-Kit  (includiiM 

culture)(67053) 
Wellcome  Streptex  (including 

culture)(70027) 

AaalytK  (760S)  Yaninia  brfarocoUtka 
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Test  System,  AMsay,  Examination 

Bio-Medical  ANI  Yersinia  Test  (induding 
cultureX07204) 

SPEdALITY/SUBSPBCIALITY:  Genanl 
Chemistry 

AnalytK  (0104)  14»-Oihydronvilaata  D 
(1.2S-(OH)20) 

Test  System,  Assay,  Examination 

Nichols  Institute  1,25-Dihydroxyvitamin  D 
Assay  Kit(43053) 

Ana^rtK  (0106)  17  Katoateraid 

Test  System,  Assay,  Examination 
Sigma  Diagnostics  Test  Kit(58051) 
Analytw  (0102)  17  (»  ProgaalaiMia 
Test  System.  Assay,  Examination 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Systems  17alpha-0H  Proaesterone 

WA  Kit(13185) 

AoaiytK  (0103)  17  OH  rrinnelaimiB. 
Neonatal 

Test  System.  Assay,  Examination 

Diagnostic  Producte  Corp.  Coat-A- 
Count(13030) 

Analyte:  (0105)  STtfuclaotidaaa 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Electronucleonics  FLEX1(XM(16010) 
Instrumentation  Laboratory  Multistat 

in(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 
Sigma  Diagnostics  Test  Kit(S8051) 

Analyta:  (0407)  Add  FlMwphataaa 

Test  System,  Assay,  Examinatiott 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratoiy  Multistat 

01(28183) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzer(49064) 
Reagents  Applications  RAICHEM  Test 

Kit(55075) 
Sigma  Diagnostics  Test  Kit(58051) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
TRACE  Scientific  Test  Kit(61044) 

Analyte:  (0472)  AdenoaiBe  Monophonthate, 
Cyclic  (cAMP) 

Test  System,  Assay,  Examination 
Du  Pont  RIANEN  «LA  Kit(13091) 

AnalytK  (0458)  Adrenocorticotropic 
Hormone  (ACTH) 

Test  System.  Assay.  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Systems  ACTH  RIA  Kit(13189} 
Incstar  ACTH(28202) 
Incstar  PEG-ACTH(28203) 


Nichols  Institute  Allegro  (RIAX43008) 
Nichols  Institute  RIA  Kit(43044) 

AnalylR  (0404)  AUnina  flminHiiMTiiMa 

(ALT)  (son) 

Test  System.  Aaaay.  fiiaminadbn: 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  BichromatiG  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Beckman  Manual  Spectrophotometric  Test 

ProcedurB(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  PLEXKBM(16010) 
Genetic  Systems  Alanine  Aminotransteasa 

(ALT/GPTX22145) 

Instrumantattoa  Labontonr  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  in 

Plus(28184) 
Mallinckrodt  Senmeter  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Sdentific  180  Chamistry 

Analyzer(49064) 
Randox  Laboratories  Test  Kit(55106) 
Reagents  Applications  RAX3IBM  Test 

Kit(55075) 
Seradyn  Manual  (spectropboto/oolorimetric) 

Determination(58042) 
Seragen  StatEase(58ie5) 
Sigma  Diagnostics  Test  Kit(580Sl) 
SmithKline  ESKALAB-OCS(58105) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyser  2000(58228) 
Sterling  Diagnostics  Test  Kit(58230) 
TRACE  Sdentific  Test  Kit(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit(70102) 

Analytr.  (0414)  Albamin 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OFnMATE(04275) 
Beckman  Auto  KS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  11(07382) 
DMA  Test  IGt(12216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Helena  Laboratories  Low  Level  Quiplate 

System  for  RID(2505S)  Instrumentation 

Laboratory  Multistat  01(28183) 
Instrumentation  Laboratory  Multistat  HI 

Plus(28184) 
Kallestad  Endoplate  RID(34001) 
Kallestad  Quantiplate  RID(34003) 
Mallinckrodt  Serometar  370(40126) 
Medical  Analysis  Systems  Test  Kit(40123) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Sdentific  180  Cbemistiy 

Analyzeit49064) 
Reagents  Applications  RAICHEM  Test 

Kit(5S07S) 
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Sipna  Di^BOCtici  Tart  KiKSSOSI) 

SmithlOiM  BSKALABOS(M195) 

Stnbto  PNaiiara(S8210) 

StttibioTM(Kit(5S157) 

StKliiw  Dii«iicwtta  Aaalysw  2000(58229) 

TKACZ  Sdmtific  TMt  iat(61044) 

Tadmkoa  SMA  12/60(61014) 

TadmlGOO  SMAqeiOlO) 

Twhaicae  SMAC  2(61045) 

TaduUcoo  SMAC  3(61046) 

Tha  Bindiiig  Sits  Human  Albumin  NL 

iUD(61077)  , 

WakoAutokit(70102)  J 

AaaljrtK  (0471)  Aft— h.  dycalad 

Tut  Syttutt,  Astof.  fixoaunotioii 

bolab  Glyc-Affin  GA(281B8) 

AnalytK  (041S)  Aldolaaa 

Ta$t  Syttem,  Aaaay,  Examination 

Bahring  Stat-Pack  Aldolaaa  TaM(07226) 
InatiuiDantatioa  ItbanUny  Multistat 

01(28183) 
butiumantation  Laboratory  Multistat  in 

Plua(28184) 
Sigma  Di^nostics  Taat  Kit(58051) 

A—lylK  (0459)  AHaatwaaa 

Tasf  System,  Assay.  Examination 

Diagnostic  Products  Coq>.  Coat-A- 
Count(13030) 

Aadjrlr  (0416)  Alkalina  Phoaphataaa  (AlP) 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Amarican  Monitor  ia)A(04143) 
Amarican  Monitor  Parallal(04144) 
Amaa  OPTIMATE(04275) 
Beckman  Manual  Spectiopholometric  Test 

Procadura(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd  Assay  Kit(13210) 
Blactronuclaonics  FLEX1GEM(16010) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  m 

Plua(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

IUt(40124) 
Meditsch  Diagnostic  System  Test  ICit(40118) 
Pointe  Scientific  180  Chemistry 

Analyaef(49064) 
Randox  Ubontoriea  Test  lUt(55106) 
Reagents  Applications  RAICHEM  Test 

iat(5S07S) 
Sipna  Di^nostics  Test  IUt(580S1) 
SmithKline  ESKALAB-OCS(58195) 
Stanbio  Pramiere(58210) 
StanbioTeatKit(58157) 
Stariing  Diagnostics  Teat  iat(58230) 
TRACE  Scientific  Teat  iat(61044) 
Tachnicoo  SMAQOIOIO) 
Tachnicaa  SMAC  2(61045) 
Tedmicon  SMAC  3(61046) 
Wako  Autokit(70102) 

AMlytK  (0469)  AlkaiiM 


Helena  Labontorias  Alk.  Phoapbatasa 

Isoenzyme  Prooedure(250e2) 
Helena  Laboratories  Titan  Gel  Alkaline 

Phosphatase  (HRM25089) 
Isolab  Reaolve-ALP(28156) 

Aaalyle:  (0484)  Alpba-fateprotaia 
AmBiolkFfadd 

Test  System,  Assay,  Enuunolion 

Abbott  AFP  (BIAM04023) 

Abbott  CX)MMANDBR  System(04334) 

Abbott  n4X(04056) 

Amersham  Amerlex(04146) 

Clinical  Assays  GammaDab(10061) 

Hybritech  Tandem-B(2S022) 

Kallestad  AFP/Ob  Radioimmunoassay(34045) 

AaatytR  (0423)  Alpha-Feto| 


Test  System,  Assay.  Examination 

Abbott  AFP  (EL\K04023) 

Abbott  COMMANDER  System(04334) 

Abbott  IMX(04056) 

Amersham  AnieTlex(04146) 

Qinical  Assays  GanunaDab(10061) 

Hybritech  Tandem-E(2S022) 

Kallestad  AFP/Ob  Radioimrouno8ssay(34045) 

AnalytK  (0419)  Alpha-Hydroxybulyrate 
Dehydrogenase  (HBOH) 


Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Ames  OPTIMATE(0427S) 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
Electronucleonics  FLEX1GEM(16010) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 
Medical  Analysis  Systems  Test  Kit(40123) 
Reagents  Applications  RAICHEM  Test 

IUt(5507S) 
Sigma  Diagnostics  Test  ICit(58051) 
Sterling  Diagnostics  Test  lCit(58230) 

Aaalyla:  (0427)  Ammonia.  Plaama/Sania  Analyte:  (0462)  ApoUpoprotein  Al 


Instrumentatioii  Laboratocy  Multistat  m 

Plus(28184) 
MaUinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

iat(40124) 
Kifeditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Chemistry 

Analywi(40064) 
RM^ents  Applications  RAICHEM  Test 

iat(55075) 
Sigma  Di^nostics  Test  iat(58051) 
SmithKline  ESKALAB-CCS(5819S) 
Stanbio  Pt«miare(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Sterling  DiagnosUcs  Test  Kit(58230) 
TRACE  Scientific  Teat  Kit(61044) 

AnalytR  (0466)  Aadraalaaadiol  GfaKoronide 
(3alpha-diolG) 

Test  System.  Assay,  Examination 

Diagnostic  Systems  Androstanediol 
Glucuronide  RIA  Kit(13186) 

Analyte:  (0460)  ADdroatanadioaa 

Test  System.  Assay.  Examination 

Qinical  Assays  GammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A* 

Count(13030) 
Diagnostic  Systems  Active  Androsteindione 

RIA  ICit(13204) 
Diagnostic  Systems  Androsteindione  RIA 

Kit(13193) 

Analyte:  (0481)  Angiolaosui  Cooverting 
Enzyme  (ACE) 

Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Sigma  Diagnostics  Test  Kit(58051) 

Analyte:  (0479)  Aagiolensin  I 

Test  System,  Assay,  Examination 
Du  Pont  RIANEN  RIA  Kit(13091) 


Test  System.  Assay.  SxamlnaUon 

Beckman  Paragon  ISOPAL  laoenzyme 
Electrophoresis  Klt(07367) 


Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Diagnostic  Chemicals  Ltd.  Assav  Kit(13210) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 
ReagenU  Applications  RAICHEM  Test 

Kit(55075) 
Sigma  Diagnostics  Test  Kit(58051) 
Wako  Ammonia  Test  Kit(70100) 

AulylK  (0429)  AmylMa 

Test  System.  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
Behring  Pantrak  Amylase  Test(07228) 
DMA  Test  Kit(132ie) 

Diagnostic  Chemicals  Ud.  Assay  Kit(13210) 
Electronucleonics  FLEXK;eM(16010) 
instrumentation  Laboratory  Multistat 

01(28183) 


Test  System.  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Isolab  Immunoturbidimetric  Assay(28191) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Reagents  Applications  RAICHEM  SPIA  Test 

lGt(55074) 
Sigma  Diagnostics  Test  Kit(58051) 

Analyte:  (0457)  ApoUpoprotein  B 

Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Behring  M-partigen  Kit(07118) 
Electronucleonics  FLEX1GEM(16010) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Isolab  Immunoturbidimetric  Assay(28191) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 


UMI 


RsagenU  Applicttiou  RAICHEM  SPIA  Test 

Kit(55074) 
Sigma  Diagnostics  Test  Kit(5a051) 
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Analyte:  (040S)  Anpartal* 
(ASD(SGOn 

Test  System,  Assay.  Bxaminatha 
Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  ia>A(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Beckman  Manual  Spectropbotometric  Test 

Procedure(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  III 

Plu8(28184] 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  lCit(40li8) 
Pointe  Scientific  180  Qiemistry 

Analyzer(49064} 
Randox  Laboratories  Test  Kit(S5106) 
ReagenU  Applications  RAICHEM  Test 

Kit(55075) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Determination(  58042) 
Seragen  SUtEase(58185) 
Sigma  Diagnostics  Test  Kit(58051) 
SmithKline  ESICALAB-CCS(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  lUt(581S7) 
Sterling  Diagnostics  Analyxar  2000(58229) 
Sterling  Diagnostics  Test  Kit(58230) 
TRACE  Scientific  Test  iat(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit(70102) 

Analytw  (0723)  Bata-GlucaranidM* 

Test  System.  Assay.  Examimtion 

Sigma  Diagnostics  Test  Kit(58051) 

Analytw  (0722)  B«(a-Hydroxybutyral« 

Test  System.  Assay,  Examination 

Abbott  Bichronoatic  ABA  100(04035) 
Electronucleonics  FLEXIGEM(16010) 
CDS  Diagnostics  Enzymatic  Test  Kit(22140) 
Instrumentation  Labaratoiy  Multistat 

111(28183) 
Sigma  Diagnostics  Test  lCit(58051) 

Analyte:  (0704)  Bilinibia.  Dinct 

Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  1CDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
DMA  Test  iat(13216) 

Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Electronucleonics  FLEXKXM(16010) 
Instrumentation  Labontoiy  Multistat 

01(28183) 
InstrumantatioD  Ltbontoiy  Multistat  lU 

Plus(28184) 


Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  Test  iat(40123) 
Meditech  Diagnostic  System  Test  iat(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzet(49064) 
ReagenU  Applications  RAICHEM  Test 

Kit(55075) 
Seragen  StatEa8e(58185] 
Sigma  Diagnostics  Test  Kit(58051) 
SmithKline  ESKALAB<£S(58105) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Sterling  Diagnostics  Test  iat(58230) 
TRACE  Scientific  Test  iat(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 

Analyte:  (0705)  Bilirubin,  Nauutal 

Test  System,  Assay,  Examination 

Seradyn  Quick-Chem  11(58187) 

Analyte:  (0706)  Bilinibia,  Total 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  BichromaUc  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
DMA  Test  iat(13216) 

Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Electronucleonics  FLEX1GEM(16010) 
Instnmientation  Laboratory  Multistat 

in(28183) 
Instrumentation  Laboratory  Multistat  ID 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

lCit(40124) 
Meditech  Diagnostic  System  Test  iat(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzer(49064) 
Reagents  Applications  RAICHEM  Test 

Kit(55075) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Determination(58042) 
Seradyn  Quick-Chem  11(58187) 
Seragen  Quick-Chem(S8186) 
Seragen  StatEase(5818S) 
Sigma  Diagnostics  Test  Kit(58051) 
SmithKline  ESKALAB-GCS(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Steriing  Diagnostics  Test  Kit(58230) 
TRACE  Scientific  Test  Kit(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 

AnalytK  (0708)  Blood  Gaeae  with  pH 

Test  System,  Assay.  Examination 

Qba  Coming  158(10031) 
Gba  Coming  168(10032) 

AnalytK  (0709)  Blood  Lead 

Test  System,  Assay,  Examination 
All  Anodic  Stripping  Voltametry 

Procedures(04102) 
All  Atomic  Absorption  Test  Systems(04104) 


esa  Model  3010A  Trace  Metals 

Analyzai(16020) 
esa  Model  3010B  Lead  Analyzei(16021) 

Analyte:  (1040)  C-Peplida 

Test  System,  Assay.  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Systems  C-Peptide  RIA  iat(13187) 
Incstar  C-Peptide(28204) 

Analyte:  (10S1)  Cl-Estanaa  Inhibitor 
(ClINH) 

Test  System,  Assay,  Examination 

Nyegaard  Nycotest  Cl-Bsterase 
Inhibitor(43054) 

AnalytK  (1041)  Calritonin 

Test  System,  Assay,  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Solid 

Phase(13112) 
Diagnostic  Systems  Calcitonin  RIA 

Kit(13184) 
Diagnostic  Systems  Ultra-Sensitive 

Calcitonin  RIA  Kit(13199) 
Incstar  Calcitonin  11(28211) 
Nichols  Institute  RIA  Kit(43044) 

Analyte:  (1005)  Caldoaa,  Total 

Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXJGEM(  16010) 
Instrumentation  Laboratory  IL  504(28157) 
Instrumentation  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  Multistat 

in(28183) 
Instrumentation  Laboratory  Multistat  Dl 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Chemistry 

Analyzer(49064) 
ReagenU  Applications  RAICHEM  Test 

Kit(55075) 
Seradyn  Manual  (spectrophoto/colorimetric 

Deteraiination(58042) 
Seradyn  Quick-Chem  IIi  58187) 
Seragen  Quick-Chem(:>c!'<S6) 
Sherwood  Medical  Rapid  Stat  Diagnostic 

Kit(58165) 
Sigma  Diagnostics  Test  KitrS80Sl) 
SmithKline  ESKALAB-OCS(  58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
TRACE  Scientific  Test  Kit(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Calcium  C  Test  Kit(70108) 


AnalytK  (1003)  CvWa  Oiaaide,  Taial  (C02i 
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Ttst  SygtBtn.  Auay,  Examination 

Abbott  Biduomatic  ABA  100(OM3S) 
Abbott  Biduomatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04287) 
Amw  OPnMATB(0427S) 
BariniMn  Manual  Spactrophotometric  Taat 

Procadun(07378) 
DMATaMKtt(t3216) 

Dii«no«tlc  Chaoiicala  Ud.  Aaiay  iat(13210) 
Elactroaudaoolc*  PLBXJGBK^IMIO) 
Instnimantatiaii  Labontocy  IL  508(28158) 
hmnanantaHoo  Labocataiy  Muhittat 

01(28183) 
IiutninMntatkMi  Laboratoiy  M uldctat  in 

Plua(28184) 
Madical  Analyii*  Syitanu  Tart  Kit(40123) 
Pointa  Scianttfic  180  Chamlatiy 

Aaal]raai(40064) 
Raagnts  AppUcatiooa  RAICHEM  Taat 

iat(55075) 
Siyna  Di^aoatks  Taat  Kit(580Sl) 
Steobio  Taat  Kil(58157) 
StBttia%  Di^noatka  Analynr  2000(58229) 
Synannad  Taat  ICit(5828(H 
TRAC8  Sdantific  Taat  iat(61044) 
Tachnkso  SMA  8/60(61015) 
TadmicoD  SMAQOIOIO) 
Tadmioon  SMAC  2(61045) 
Tadmicoa  SMAC  3(61046) 


Aaaljta:  (1088)  I 

Te$t  Syttam.  A$$ay,  Bxaninatioa 

Bio-Rad  HPLC(07279) 
Bloanalytkal  Systems  BAS  200A(07300) 
Bioanalytical  Systams  BAS  480(07301) 
Bloanalytkal  Systams  BAS  481(07302) 
Bioanalytkal  Systems  BAS  482(07307) 

AaalytK  (1055)  ratarholaMJnaa,  Uriaa 

Tatt  System.  Astay,  Examinatiott 

Bio-Rad  HPLC(07279)  I 

Aaalyla:  (1014)  Csfahraapinal  Fhid  Protein 
(CSP) 

Test  System.  Assay,  EnuunottoA 

Bio-Rad  Test  Kit(07278) 
DMA  Taat  Kit(13216) 
SlanbioTeatlUt(58157) 

Anaiyte:  (1018)  CUocida 

Tast  System.  Assay.  Examination 

Abbott  Biduomatic  ABA  100(04035) 

Abbott  Biduomatic  ABA  200(04036) 

Abbott  BiduomaUc  ABA  50(04267) 

Amas  C»niMATB(04275) 

Buchlar  Digital  Chloridom«tsi(07312) 

DMA  Taat  iat(13216) 

Diagnoatk  Chemicals  Ltd.  Assay  Kit(13210) 

Blactroauclaonics  FLBXIGEM(16010) 

Instrumentation  Laboratoiy  0. 508(28158) 

Instrumentation  Laboratory  Multistat 

111(28183) 
Instiumantatioo  Laboratory  Multistat  m 

Plus(28184) 
King  Diagnostics  Tost  iat(3405l) 
Mallindaodt  Serometer  370(40126) 
Madical  Analysis  Systems  RafLab  Test 

Kit(40124) 
Moditach  Diagnostic  System  Test  iat(40118) 
Pointo  Scientific  180  Chemistry 

Analy»r(49064) 
Raagants  Applications  RAIQiEM  Test 

Kit(5507S) 
Sipna  Diagnostics  Taat  iat(58051) 


SmithKlina  ESKALAB<3CS(58195) 

Stanbio  Pramiara(582lO) 

Stanbio  Test  Kit(58157) 

Starliu  Di^nostics  Analysar  2000(58229) 

TRACE  Scientific  Test  lCit(61044) 

Tecfanioon  SMA  6/60(61015) 

Tedmioon  SMAC(61016) 

Tecfanicoo  SMAC  2(61045) 

Technicon  SMAC  3(61046) 

Anaiyte:  (lOlt)  Cklerida,  Sweat  (CyHk 
FihraaiaSwroalTeal) 

Test  System.  Assay.  Bxaminatioa 

Advanced  Instruments  Cystic  nbroais 

Analyxaf(04096) 
Orion  Model  417  Skin  Chloride 

Systom(46121) 
Scandipharm  CF  Indicator  (9800X58240) 
Wesoor  3100  S%veat,  Chek  Sweat 

Conductivity  Analyzer(70104) 

Anaiyte:  (1030)  ttilaateral 

Test  System.  Assay,  Examination 

Abbott  Biduomatic  ABA  1 00(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Amee  OPTIMATE(04275) 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  IUt(13216) 

Diagnostic  C3iemicals  Ltd.  Assay  Klt(13210) 
Elactronudeonics  FLEXIGBM(16010) 
Instrumentation  Laboratory  Multistat 

10(28183) 
Instnunentation  Laboratory  Multistat  01 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

ICit(40124) 
Meditech  Diagnoctic  System  Test  Kit(40118) 
Pointo  Scientific  180  Qiemistry 

Analynr(49064) 
ReagsnU  Applications  RAICHEM  Test 

IUt(5507S) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Determination(  58042) 
Seradyn  Quick-Chem  0(58187) 
Seragen  Quick-Chem(58186) 
Seragen  StatEase(58185) 
Sherwood  Medical  Auto/Stal  iat(58164) 
Siflpou  Diagnostics  Test  iat(S8051) 
SmithKline  BSKALAB-<X:S(5819S) 
Stanbio  Premiere(58210) 
Stanbio  Test  ICit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229} 
TRACE  Sdantific  Test  iat(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit  Cholesterol  OOD-MEHA 

Method(70113) 
Wako  Cholesterol  CO  Assay  Kit(70106) 

Anaiyte:  (1021)  Clu>linesteraaa 

Test  System.  Assay.  Examination 

Diagnoatk  Chemicals  Ltd.  Assay  iat(13210) 
Elactronudeonics  PLEXKXM(16010) 
Instrumentation  Laboratoiy  Multistat 

01(28183) 
Instrumentetion  Laboratory  Multistat  01 

Plus(28184) 
Raagants  Applications  RAICHEM  Test 

Kit(55075) 


Si^na  Diagnoatics  Test  Kit(58051) . 
AMiyte:  (1083)  Choiyglydaa  (Bila  Ad^) 
Test  System.  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Immunotoch  ENDAB  EIA  Kit(28172) 
InstiumentatloQ  Laboratory  Multistat 

01(28183) 
Instrumentatiao  Laboratory  Multistat  10 

Plus(28184) 
Siffna  Diagnoatics  Test  Kit(580Sl) 

Aaalyte:  (lOSa)  Cartiaol 

Test  System.  Assay.  Examination 

Amersham  Amerlex(04146) 
Amarsham  Amerlite(04148) 
Becton  Dickinson  Corti-Cota(07087) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Rad  Quantimuna(07141) 
Biomerica  EIA  Test  Kit(07275) 
aba  Coming  Magic  (MGC)(10051) 
Qinical  Assays  GammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030] 
Diagnostic  Products  Corp.  Double 

Anbbody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Dia^ostic  Systems  Active  Cortisol  EIA 

Klt(13175) 
Diagnostic  Systems  Active  Cortisol  RIA 

Kit(13176) 
Diagnostic  Systems  Cortisol  RIA  Kit(13183) 
Inununotech  ENDAB  EIA  iCit(28172) 
Kallestad  Quanticoat(34031) 
Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 
Organon  NML IRMA  Test  Kit(46007) 
Sanofi/Kallestad  Quanticoat(58010) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(58251) 

Anaiyte:  (1033)  Cartiaol.  Urina 

Test  System,  Assay.  Examination 

Diagnostic  Systems  Active  Cortisol  EIA 

Kit(13175) 
Diagnostic  Systems  Active  Cortisol  RIA 

lUt(13176) 

Anaiyte:  (1034)  Oaatina  Kinaaa  (CK) 
Test  System,  Assay.  Examination 

Abbott  Biduomatic  ABA  100(04035) 
Abbott  Biduomatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPnMATE(04275) 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  iat(13216) 

Diagnoatk  Chemicals  Ltd.  Assay  Kit(13210) 
Elactronudeonics  FLEXKXM(16010) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  10 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RafLab  Test 

ICit(40124) 
Meditech  Diagnoatk  System  Test  iat(40118) 
Pointo  Scientific  180  Qiemistry 

Analyxer(49064) 
Reagenta  Applicatkns  RAICHEM  Test 

ICit(SS075) 


UMI 


Sendyn  OC-UV  D0taniiiiutkm(S8161) 

Sengen  StatBue(58185) 

Sigma  Diagnostics  Teat  Kit(580Sl) 

Stanbio  Teat  iat(S«157) 

Sterling  Diagnoatica  Analyur  2000(58229) 

Starling  Diagnoatica  Teat  iat(58230) 

TRACE  Sdentilic  Teat  Kit(61044) 

Technicon  SMA  12/60(61014) 

Technioon  SMAO(ei016) 

Technicon  SMAC  2(61045) 

Technicon  SMAC  3(61046) 

Wako  Autokit(70102) 

AndytK  (1047)  Craadne  KInaM  BB  FrMrtion 
(OCBB) 

Test  System,  Assay,  Examination 

Biomarica  RIA  Teat  iat(07256) 
Diagnoatic  Systenu  CK-B  Protein  RIA 

Kit(13182) 
International  Immunoaaaay  Laba  ABURIA-CK 

RIA  Kit(28164) 


Federal  Rgglater  /  Vol.  58.  No.  141  /  Monday,  July  26.  1993  /  Nottceg 


30949 


AnalytK  (10S2)  CraatiM 
(CK  boenzynaa) 

Tect  System,  Assay,  Examination 

Beckman  Paragon  CK  Isoenzyme 

Electrophoresis  Kit(07363) 
Helena  Laboratoriea  OC  Isofbrms 

Proceduie(25088) 
Helena  Laboratories  a>K  Isoenzyme 

Electrophore8is(25084) 
Helena  Laboratories  CPK-US  Isoenzyme 

Electn)phoresis(25070) 
Helena  Laboratories  REP  CK  Isoenzyme 

Procedure(25l01) 
Helena  Laboratories  REP  CK  Stat  Isoenzyme 

Procedure(25102) 
Helena  Laboratoriea  REP  CK/LD  Isoenzyme 

Combo  Method(25100) 
Helena  Laboratoriea  Titan  Gel  CK  Isoenzyme 

Procedure(25093) 
Helena  Laboratories  Titan  Gel  Iso-Dot  CK 

(Black)(250gO) 
Helena  Laboratoriea  Titan  Gel-PC  CK 

Isoenzyme  Proceduie(25094) 

Analytr.  (1002)  Craatiiie  Kinaaa  MB  Fraction 
(CKMB) 

Test  System,  Assay,  Examinatitm 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
aba  Coming  Magic  Lite(10055) 
DMA  Test  Kit(13216) 
Diagnostic  Systems  CK-B  Protein  RIA 

Kit(13182) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyz«t25052) 
Hybritech  Photon  Immunoassay 

Analyzei(25053) 
Hybritech  Tandem-E(25022) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  in 

Plus(28184) 
International  Immunoassay  Laba  ABURIA-CK 

RIA  Kit(28164) 
International  Immunoassay  Labs  CARDIA- 

CK(28171) 
International  Immunoassay  Labs  EMBRL^-CK 

IRMA  Kit(28165) 
International  Immunoassay  Laba  IMACK-MB 

Teat  Kit(28168) 
International  Immimoassay  Laba  IMprea- 

MB(28162) 


International  Immunoassay  Laba  IMpsea-MB- 

X(28163) 
International  Immunoassay  Laba  MicroMI- 

MB  Test  Kit(28169) 
International  Immunoassay  Laba  QuiCK-MB 

IRMA  Kit(28167) 
Reagents  Applications  RAICHEM  Test 

Kit(55075) 
Seradyn  CK-MB  Inamuno  UV 

Detennination(58160) 
Sigma  Diagnostics  Test  Kit(58051) 

AaalytK  (10S4)  CnatfaM  Kiaaaa  MM 
FfKtioa  (CKMKQ 

Test  System,  Assay.  Examination 

Beckman  Paragon  CK-MM  laoCorms 

Electrophoresii  Kit(07364) 
International  Immunoassay  Laba  CheCK- 

MM(28170) 
International  Immunoassay  Labs  ISOPOR- 

MM(28161) 

AnalytK  (1035)  CraatiaiDa 
Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Boehringer  Mannheim  Biodynamica 

Unimeter  250(07254) 
Boehringer  Mannheim  Biodynamica 

Unimeter  300(07252) 
Boehringer  Mannheim  Biodynamica 

Unimeter  330K(07253) 
DMA  Test  Kit(13216) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  IL  504(28157) 
Instrumentation  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Mallinckrodt  Sarometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzet(49064) 
Reagento  Applications  RAICHEM  Test 

Kit(55075) 
Seragen  StatEaseCSBlSS) 
Sigma  Diagnostics  Test  Kit(58051) 
SmithKline  ESKALAB-OCS(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Sterling  Diagnostics  Test  Kit(58230) 
TRACE  Scientific  Test  Kit{61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMA  6/60(61015) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 

AnalytK  (1043)  Cydk  AMP 

Test  System,  Assay,  Examination 

Diagnostic  Products  Corp.  Liquid 

Phase(13110) 
IncstarcAMP(28210) 

AnalytK  (1309)  Dehydroepiaadraataraaa 
(DHEA) 


Test  System,  Assay,  Examination 

Diagnoatic  Products  Corp.  Coat-A- 
Count(13030) 


AnalylK  (1910) 
SuUala  (DHEA-S04) 

Test  System,  Assay.  Examinatiut 
BiooMrka  RIA  Teat  Kit(0725e) 
Diagnostic  Products  Coip.  Co«t-A- 

Count(13030) 
Diagnoatic  Systems  Active  NiBA-Sulfota  EIA 

Kit(13177) 
Diagnoatic  Systems  Active  I»1EA-Sulbta  RIA 

Kit(13202) 
Diagnoatic  Systems  DHEA-SuUste  RIA 

Kit(13191) 

AaalytK  (1611)  EiytkropoiatiB 

Test  System.  Assay,  Examination 

Diagnoatic  Systems  Erythropoietin  (EPO)  RIA 

Kit(13190) 
Incstar  EPO-Trac(28201) 
R  t  D  Systems  CUnigen  Eiythopoietin 

ElMSSiU) 
Ramco  EPORL\  Test  Kit(S5089) 

AaalytK  (1605)  EstrMliol 

Test  System,  Assay,  Examination 

Amersham  Amerlite(04148) 
Bio-Rad  C}uantimune(07141) 
Biomerica  RIA  Test  Kit(07256) 
Diagnostic  Products  Crap.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Diagnostic  Systems  Estradiol  RIA  Kit(13192) 
Leeco  Diagnostics  RIA  Test  Kit(37029) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(58251) 

AaalytK  (1606)  Eatriol— Total 

Test  System,  Assay,  Examination 

Amersham  Amerlex(04146) 

Bio<3iem  Laboratory  Systnns  ATAC  2000/ 

2100(07188) 
Bio-Rad  Quantimune  11(07142) 
Qinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Systems  Total  Estriol  RIA 

Kit(1319S) 

AaalytK  (1607)  Estrktl— Unconiugated 
Test  System,  Assay,  Examination 

Amersham  Amerlex(04146) 
Biomerica  RIA  Test  Kit(07256) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030] 
Diagnostic  Systems  Ultra-Sens.  Unconjugated 

Estriol  RIA  Kit(13198) 
Immunotech  ENDAB  EIA  Kit(28172) 
Immunotech  Microzyme  EIA 

(spectrophotometric)(281 75) 
Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 

AaalytK  (1919)  Fatty  Acids,  Noa-Eatariilad 

Test  System,  Assay.  Examination 

Sterling  Diagnostics  Analyser  2000(58229) 
Wako  NEFA  C  Test  Kit(70117) 

AaalytK  (1902)  FanMa 
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Test  System.  Aamf,  BMomiitaHom 

Amenbam  AiiMr)ax(04146) 
Ameraham  AiiMriita(041M) 
Bocton  ENckinaon  MAb  Solid  PhtM 

Coinponmt  Sytlain(07247) 
BectoD  Dickinsoo  Monodoml  Solid  PhtM 

Coated  Tu1m(07102) 
Bio-Rad  QuaatimuiM(07141) 
Qba  Coniiag  Magic  (MGCX10051) 
aba  Corning  Magic  Uto(100SS) 
Qinical  Aanyt  GanunaCoat(10060) 
Clinical  Aaaaya  G«nmaDab(10061) 
Diagnoatic  Products  Coqi.  Coat- A- 

Count(13030) 
Diagnoatic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Doubb 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Diagnoatic  Systems  Active  Ferritin  lEMA 

KJt(13179) 
Diagnostic  Systems  Active  Ferritin  IRMA 

Kit(13180) 
Du  Pont  RIANEN  RIA  ICit(13091) 
Hybritech  Photon  ERA  Automated 

Inununoassay  Analyxar(25052) 
Hybritech  Photon  Immunoassay 

Analyxei(2S053) 
Hybritech  Tandem-E(25022)       ' 
Hybritech  Tandam-R(2S023) 
Leeco  Diagnostics  RIA  Test  iat(37029) 
Medix  Biotech  BIA  Teat  ICit(40117) 
Nichols  Institute  Allepo  (RIAX43008) 
Ramco  PERSON  0  Microtitar  Assay 

lCit(550e7) 
Ramco  RIA  Test  Kit(55O10)        | 
Ramco  Spectre  PerTitin(55088) 
Sarooo  Baker  Sero«yme(5a091) 
Serooo  Diagnostics  Seraryme(S8251) 

AaaiylK  (1822)  Fomb  Stability  bdas 

Test  System.  Assay,  Exammatioa 

Beckman  Lumadex— FSU07379) 

AMlytK  (1W7)  Folate  (FeUc  Add) 

Test  System,  Assay,  ExaaUnatha 

Becton  Dickinson  SimuITRAC(07106) 
Becton  Dickinson  SimuITRAC  S(07107) 
Becton  Dickinson  SimuITRAC  SNB(0710e) 
Bio-Rad  Quantaphase(07354) 
aba  Corning  Magic  (MGCMlOOSl) 
aba  Coming  Magic  Boil(10054) 
aba  Coming  M^  Ute(l0O55) 
aba  Coming  Magic/NB  (no  boi]Ml0057) 
Qinical  Aaniys  NO-BoiKl0062) 
Clinical  Assays  Solid  Phase(10063) 
Diagnostic  Products  Corp.  Chaiooal 

Boil(13028) 
Diagnostic  F^niducts  Corp.  Dualcount 

Charco«l(13032) 
Diagnostic  Products  Corp.  Dualcount  No 

Boim3033) 
Diagnostic  Products  Corp.  Dualcount  Solid 

Phase  Boil(13034) 
Diagnostic  Producto  Corp.  Solid  Phase/N 

Boil(13041) 
Micromadic  Combostat  11(40063) 

AaalytK  (1«M)  Follicle  Stimulating 
HenMM(FSiQ 

Test  System.  Assay.  ExaaUnatioa 

Amersban  Amariite(0414«) 

Becton  Dickinaoo  SimalTRAC(07106) 

Oialcd  Aasair*  GammaOab(100ei) 


DI^Doatlc  Producto  Corp.  Coat-A-Goant 

IRMA(13109) 
Diagnostic  Producto  Corp.  Double 

Antibody(13031) 
Diagnoatic  Producto  Corp.  Milenia(13111) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Ana]yxar(25052) 
Hybritech  Photon  Immimoassay 

'Analyzer{25053) 
Hyteitech  Tandem-E(2S022) 
ICN IMMUNOCHEM  FSH-MW  Elisa(28213) 
Immunotech  EZ-TUBE  EIA  Kit(28174) 
Leeco  Diagnostics  RIA  Test  iat(37029) 
Medix  Biotech  EIA  Test  Kit(40117) 
Nichols  Institute  Allegro  (RIAN4300g) 
Organon  NML  IRMA  Test  Kit(46007) 
Serono  Baker  Serozyme<5W)91) 
Serono  Diagnostics  SeTozynie(5S2Sl) 

AaalytR  (1914)  Fnictoaamiae 

Test  System,  Assay,  Examination 

Isolab  Glyco-PROBE  GSP(28181) 
Reagents  Applications  RAICHEM  Test 
Kit(55075) 


■l-Phaephata 


Analyto:(221S)Galact 
Uridyl  TransfiBraae 

Test  System,  Assay,  Examination 
Sigma  Diagnostics  Test  lUt(58051) 

Analyte:  (2201)  Gamma  Glutamyl 
TraaafiBrase  (GGT) 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OFTIMATE(04275J 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  lCit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEX1GEM(16010) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  nH 

Plus(28184) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Points  Scientific  IBOQiemistry- 

Analy2er(49064) 
Randox  Laboratories  Test  Kit(55106) 
Reagents  Applications  RAICHEM  Test 

ICit(55075) 
Sigma  Diagnostics  Test  Kit(58051) 
StanbioTest  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(56229) 
Sterling  Diagnostics  Test  Kit(58230) 
TRACE  Scientific  Test  Kit(61044) 
Technicon  SMAC(6'.016) 
Technicon  SMAC  2^61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit(7C102) 

AaalytK  (2205)  Gastria 

Test  System,  Assay,  Examination 

Qinical  Assays  GammaDab(10061) 
Diagnostic  Producto  Corp.  Double 
Antibody(13031) 

AMly«K  (2206)  GhKagaa 


Test  Systun,  Assay,  ExaminatiMt 

Diagnostic  Producto  Corp.  Double 
Antibody(13031) 

Aaalyta:  (2203)  Glocase 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Beckman  Manual  Spectrophotometrlc  Test 

ProcedurB(07378) 
DMA  Test  lCit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  IL  504(28157) 
Instrumentotion  Laboratory  IL  506(28156) 
Instrumentotion  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
King  Diagnostics  Test  ICit(34051) 
Mallinckrodt  Serometer  370(40126] 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Klt(40118) 
Pointe  Scientific  180C3iemistry 

Analyzer(49064) 
Reagento  Applications  RAICHEM  Test 

ICit(5S07S) 
Sclavo  Fast  Clucose(58170) 
Sclavo  Manual  Glucose  Test  ICit(56033) 
Seradyn  Manual  (spectrophoto/colorinietric) 

Determinationf  58042) 
Seradyn  Quick-Chem  11(58187) 
Seragen  Quick-Chem(58186) 
Seragen  StatEase(581S5) 
Sherwood  Medical  Auto/Stat  iat(58164) 
Sigma  Diagnostics  Test  ICit(58051) 
SmithKline  ESKALAB-OCS(58195) 
Stanbio  Manual  Glucose  Test  lCit(58066) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyzer  2000(56229) 
TRACE  Scientific  Test  Kit(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMA  6/60(61015) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Glucose  C  Test  Kit(70111) 

Analyte:  (2206)  Glocoee-6-Phoephate 
Dehydrogenase  (G-6-PDH) 

Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Behring  Stat-Pack  G-6-PDH  Test(07225) 
Electronucleonics  FLEXIGEM(  16010) 
Sigma  Diagnostics  Test  Kit(58051) 

Analyte:  (2210)  Clucoea-O-Pho^kale 
Dehydrogenase  Fractione 

Test  System,  Assay,  Examination 

Helena  Laboratories  G-6-PD 
Electrophore8is(25072) 

Analyte:  (2213)  Glutathione  RednclaM 

Test  System,  Assay,  Examination 
Sigma  Diagnostics  Test  Kit(58051) 

Aaalyte:  (2204)  GlycasyUlMl  Ii«Mglobia 
(HgbAlC) 


UMI 


Systun,  AttOf,  Bxamtaation 

Beckman  Pangon  Diatnc  HbAlC 

Glycohemoglobin  Electro.  iat(07371) 
Binax  EqiMte  Glycohainoglobin(07124) 
Bio-Rad  Column  Teat(07277) 
Cbembio  Glyco-S«p/Alc  )K10172) 
Chembio  Glyco-Stat/Al/6(10171) 
Helena  Laboratorie*  GLYOO-Hb  Quik 

Column  Chromatography(2506e) 
Helena  Laboratories  GLYGO-Tek  Affinity 

Column  Method(2S070) 
Helena  Laboratories  Heme  Spec  Plus(25116) 
Helena  Laboratories  REP  G1]^2S077) 
Helena  Laboratories  Titan  Gel-PC  GLYCO- 

Heme  Syttem(25078) 
laolab  Glyc-Affin  GHb(281ig) 
Isolab  Quik-Sep  Past  Hemoglobin  Test 

System(2817g) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzait49064) 
Sigma  Diagnostics  Glycated  Hemoglobin 

Kit(58224J 
Sigma  Diagnostics  Glycohemoglobin 

Kit(58223) 
Stanbio  PremieTe(S8210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Test  ICit(S8230) 

AnalytK  (2501)  HCG.  Smnm,  Qnalilativ* 

Test  System.  Assay,  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Producte  Corp.  Milenia(13111) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyzer<250S2) 
Hybritech  Photon  Immunoassay 

Analyi8r(250S3) 
Hybritech  Tandem-E(25022) 
Leeco  Diagnostics  Concapt-7-Beta- 

bOG(37026) 
Leeco  Diagnostics  Concept-7-Beta-hCG 

IRMA(37027) 
Nichols  Institute  Allegro  (RIAH43008) 
Organon  NML IRMA  Test  Kit(46007) 

AaalylK  (2302)  HCG.  Saram,  Quantitative 

Test  System,  Assay,  Examination 

Abbott  BetaHGG  15/15(04034) 
Amersham  Amerlex-M(04147) 
Amersham  Amerlite(04148) 
Becton  Dickinson  MAb  Solid  Phase 

Component  System(07247) 
Becton  Dickinson  Solid  Phase  Coated 

Tube(071l0) 
BioOiem  Labontwy  Systems  ATAC  2000/ 

2100(07188) 
Bio-Rad  CoTube(07138) 
Qba  Coming  Magic  Ute(100S5) 
Qinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Diamedix  Serum  HOG  Microassay(13226) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyz«(25052) 
Hybritech  Photon  Immunoassay 

Analyzar(2SOS3) 
Hybritech  Tandem-B(25022) 
Hybritech  Tandem-R(2S023) 
Leeco  Diagnostics  Coocept-r-Beta- 

hOG(37026) 
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Leeco  Diagnostics  Conoept-7-Beta-bOG 

IRMA(37027) 
Medix  Biotech  EIA  Test  IUt(40117) 
Nichols  Institute  Allegro  (RIAM43008) 
Oiganon  NML  IRMA  Test  ICit(46007) 
Serono  Baker  Serozyme(580Ql) 
Serono  Diagnostics  Senwyme(58251) 
Serono  HOG  MAL\  aone(58047) 

AulytK  (2503)  HCG,  Uriaa.  Qnalitadv* 
(Noa-Wahrad  Piw:«i«raa) 


Tetf  System,  Assay,  Examination 

Diagnostic  Products  Corp.  Double 

AnUbody(13031) 
Leeco  Diagnostics  Concept-7-Beta- 

hOG(37026) 
Leeco  Diagnostics  Concept-7-Beta-hOG 

IRMA(37027) 
Oiganon  NML  IRMA  Test  lCit(46007) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  SeRnyme(58251) 

AnalytK  (2SS0)  HDL  I 


Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Spectnun(04067) 
Abbott  Spectrum  EPX(04068) 
Abbott  Spectrum  Series  11(04069) 
Abbott  Spectrum  Series  n  OCX(04O70) 
Abbott  TDX(04071) 
Abbott  VP(04082) 
Abbott  Vision.  Non  Whole  Blood  HDL 

Procedure(04451) 
American  Monitor  Diagnostics  Excal(04139i 
American  Monitor  Diagnostics  ISP 

1000(04140) 
'  American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  aini8tat(04150) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Manual  Spectrophotometric  Test 

Procedure{07378) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072) 
Beckman  Synchron  CX  7(07073) 
BioChem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Ciba  Coming  550  Express(  10038) 
Ciba  Coming  570  AIIiance(10039) 
Ciba  Coming  580  Alliance(10040) 
Coulter  Dacos(10106) 
Coulter  Optichem  100(10115) 
DMA  Test  Kit(l  3216) 
DataChem  DC-100(13213) 
Diagnostic  Chemicals  Ltd.  Assay  iUt(13210) 
Du  Pont  ACA(13082) 
Du  Pont  ACA  11(13172) 
Du  Pont  ACA  111(13173) 
Du  Pont  ACA  IV(13083) 
Du  Pont  ACA  V(13084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 


Du  Pont  Dimension  BS(13215) 

EM  Diagnostic  Systems  EASY  PLUS  (manual 
pretraatnMntKl6023) 

EM  Diagnostic  Systems  EASY  ST  (manual 
pretreatmentMl6024) 

EM  Diagnostic  Systmns  EPOS(1601S) 

Electronucleonics  PLEXKXM(16010) 

Imtrumentation  Laboratory  IL  Genesis 
21(28160) 

Instrumentation  Labontoty  IL  Monarch 
1000(28082) 

Instrumentation  Laboratory  IL  Monarch 
2000(28231) 

Instrumentation  Laboratory  IL  Monarch 
Plus(28083) 

Instrumentation  Laboratory  Multistat 
111(28183) 

Instnunentation  Laboratory  Multistat  m 
Pius(28184) 

Mallinckrodt  Serometer  370(40128) 

Medical  Analysis  Systems  Test  Kit(40123) 

Meditech  Diagnostic  System  Test  iat(40118) 

Olympus  AU  5000(46001) 

Olympus  AU  5021(46084) 

Olympus  AU  5031(46085) 

Olympus  AU  5061(46086) 

Olympus  AU  5131(46088) 

Olympus  AU  5211(46106) 

Olympus  AU  5221(46107) 

Olympus  AU  5223(46108) 

Olympus  AU  5231(46109) 

Olympus  AU  800(46110) 

Olympus  D«nand(46002) 

Olympus  Reply(46069) 

Olympus  Reply/ AU560(461 29) 

Pointe  Scientific  180  Chemistry 
Analyzei(49064) 

Reagents  Applications  RAICHEM  Test 
ICit(55075) 

Reference  Diagnostics  Magnetic  HDL 
Cholesterol(55095) 

Roche  Cobas  Bio(55100) 

Roche  Cobas  FARA(55040) 

Roche  Cobas  PARA  11(55041) 

Roche  Cobas  Mira(55044) 

Roche  Cobas  Mira  Plus(55096) 

Roche  Cobas  Mira  S(S5045) 

Roche  Cobas  Ready(55046) 

Seradyn  HDL  Cholesterol 
Determination(58163) 

Seradyn  Manual  (spectrophoto/colorimetrk) 
Determination(58042) 

Seradyn  Quick-Chem  11(58187) 

Seragen  Quick-Chem(58186) 

Seragen  StatEase(58185) 

Sherwood  Mediad  Rapid  Stat  Di^nostic 
Kit(5816S) 

Sigma  Diagnostics  Test  ICit(58051) 

SmithiCine  ESKALAB<X:S(58195) 

Stanbio  Premiere(S8210) 

Stanbio  Test  ICit(58157) 

Sterling  Diagnostics  Analyzer  2000(58229) 

Synermed  Test  Kit(58260) 

TRACE  HDL  Singles(61049) 

Technicon  AXON(61001) 

Technicon  Assist(61002) 

Technicon  Chem  1(61003) 

Technicon  DAX  24(61004) 

Technicon  DAX  48(61005) 

Technicon  DAX  72(61006) 

Technicon  DAX  96(61007) 

Technicon  RA  100(61037) 

Technicon  RA  1000(61010) 

Technicon  RA  2000(61011) 

Technicon  RA  500(61012) 

Technicon  RA  XT(61013) 
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Wtko  HDL  OwlwlMol  TmI  101(70103) 


AMljrlK  (2811)1 

Ra^ento  AppUcalioM  RAICHBM  SPIA  Tart 
Kit(55074)  [ 

A— ly>K(»4S)n imrAcMKBVA) 

Test  Syttam.  Asaay.  Bxaminattoa 
Bio-Rad  HPLC(07279) 


AaalylK  (2S47)  Hnun  Grawtik 
(GH)  j 

Test  Syrtam,  AM$ay,  Sxamiaatkm 

Diagnoatic  Products  Corp.  Double 

Antibody(13031) 
Hybritach  Tand0in-R(25O23) 
lDC*tarbGH(2820S) 

KallastMl  Quantitope  HOI  RIA  101(34040) 
Madix  Biotach  BIA  Taat  iat(40117) 
Nichols  Institute  Allegro  (KIAK43008) 

Analyla:  (2533)  Hoimb  nacaaUl  Lactosaa 
(hPL) 

Test  Systan.  Assay.  EMomiaatioa 
Diagnoatic  ProducU  Corp.  Co«t-A- 
Count(13030) 

Analyle:  (XS12)  bwalia 

Test  System.  Assay,  Sxamix»atioa 

aba  Corning  Magic  (MGCK10051) 
Coming  Medical  IMMO  PHASE  RIA(10166) 
Diagnostic  Products  Corp.  Coat-A< 

Count(13030) 
Diagnoatic  Systems  Insulin  RIA  Kit(13197) 

Incstar  Insulin(28045)       

Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 
Phannacia  Insulin  Test(49009) 

Aaalyte:  (2*18)  laaaUB-lika  Grvwth  Factor- 
1  OCF-1) 

Test  Systan.  Assay.  Examination 

Diagnoatic  Systems  Active  Insulin-Uke 

Growth  Factor-l(13181) 
Incstar  IGF-I  (Somatooiedin  Q(28206) 
NichoU  Institute  RIA  Kit(43044) 

AaalytK  (2814)  Iron  : 

Test  System,  Assay.  Bxaminatioii 

Abbott  BichromaUc  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
American  Monitor  KDA(04143) 
American  Monitor  ParalleU04144) 
Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Blectronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instnimentation  Laboratory  Multistat  III 

Plus(281B4) 
Kanlor  Industries  Test  iat(340S0) 
Pointe  Scientific  180  Chemistry 

Analyxei(49064) 
ReagenU  Applicatioos  RAKHEM  Test 

Kit(5507S) 
Seragen  StatEase(58185) 
Sigma  Diagnostics  Teat  iat(580Sl) 
Stanbio  Premiere(58210)  1 

Stanbio  Test  Kit(58157)  ' 

Sterling  Diagnostics  Analyser  2000(58229) 
TRACE  Scientific  TeM  Kit(61044]t 
Techniooo  SX4AC(61016) 
Technkno  SMAC  2(61045) 


UMI 


Techniooo  SMAC  3(61046) 
Wako  Fe  B  Test  lUt(70069) 
Wako  FeC  Taat  Kit(70118) 

AaalytK  (2815)  Iroa  Biadiag  CapwHy  (fart 
aaturatioaAeparatioB) 

Test  System,  Assay.  Bxaminatioo 

Abbott  Bichromatic  ABA  100(04035) 

Abbott  Spectrum(04067) 

Abbott  Spectrum  EPX(04068) 

Abbott  Spectrum  Series  11(04069) 

Abbott  Spectrum  Series  II  OCX(04070) 

Abbott  TDX(04071) 

Abbott  TDX  FLx(04072) 

Abbott  VP(04082) 

American  Monitor  Diagnostics  Bxcel(04136) 

American  Monitor  Diagnostics  ISP 

1000(04140) 
American  Monitor  Diagnostics  ISP 

2000(04141) 
American  Monitor  KDA(04143) 
American  Mocitor  Parallel(04144) 
Baxter  Paramax(07048) 
Baxter  Paramax  720  ZX(07049) 
Beckman  Synchron  CX  4(07071) 
Beckman  Synchron  CX  4  CE(07174) 
Beckman  Synchron  CX  5(07072] 
Beckman  Synchron  CX  7(07073) 
Bio-Chem  L.aboratory  Systems  AT  AC  2000/ 

2100(07186) 
Bio-Chem  Laboratory  Systems  ATAC 

6000(07189) 
BioAutoMed  ASCA(07192) 
Boehringer  Mannheim  Hitachi  704(07161) 
Boehringer  Mannheim  Hitachi  705(07162) 
Boehringer  Mannheim  Hitachi  717(07163) 
Boehringer  Mannheim  Hitachi  736(07164) 
Boehringer  Mannheim  Hitachi  737(07165) 
Boehringer  Mannheim  Hitachi  747(07166) 
Boehringer  Mannheim  Hitachi  911(07377) 
Ciba  Coming  550  Express(10038) 
Coulter  Dacos(10106) 
Coulter  Optichem  100(10115) 
Coulter  Optichem  120(10079) 
Coulter  Optichem  180(10080) 
DataChem  DC-100(13213) 
Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Du  Pont  ACA(1 3082} 
DuPontACAn(13172) 
DuPontACAin(13173) 
Du  Pont  ACA  IV(13063) 
Du  Pont  ACAVd  3084) 
Du  Pont  Dimension(13086) 
Du  Pont  Dimension  AR(13087) 
Du  Pont  Dimension  BS(13215) 
EM  Diagnostic  Systems  EPOS(16015) 
Blectronucleonics  FLEXIGBM(18010) 
Electronucleonics  Gem-Profiler(16004) 
Electronucleonics  Ceniini(1600S) 
Electronucleonics  Gemstar(  16006) 
Electronucleonics  Gemstar  11(16007) 
Instrumentation  Laboratory  IL  Genesis 

21(28160) 
Instrumentation  Laboratoiy  IL  Monarch 

1000(28082) 
Instrumentation  Laboratoiy  IL  Monarch 

2000(28231) 
Instrumentation  Laboratory  IL  Monarch 

Plus(28083] 
Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratoiy  Multistat  in 

Plus(28184) 
Kenlor  Industries  Test  101(34060) 
Kodak  Ektachem  250(34037) 
Kodak  Ektachem  400(34012) 


Kodak  Ektachem  500(34013) 
Kodak  Ektachem  700(34014) 
Kodak  Ektachem  700  XR(3401S) 
Olympus  AU  5000(46001) 
Olympus  AU  5021(46084) 
Olympus  AU  5031(46065) 
Olympus  AU  5061(46086) 
Olympus  AU  5121(46087) 
Olympus  AU  5131(46088) 
Olympus  AU  5211(46106) 
Olympus  AU  5221(46107) 
Obnmpus  AU  5223(46108) 
Olympus  AU  5231(46109) 
Olympus  AU  800(46110) 
Olympus  Demand(  46002) 
Olympus  Rep)  y(  46089) 
Olympus  Reply/AU560(  46129) 
Pointe  Scientific  ISO  Chemistry 

Analyz8i(49064) 
ReagenU  Applicabons  RAICHEM  Test 

Kit(55075) 
Roche  Cobas  Bio(55100) 
Roche  Cobas  FARA(55040) 
Roche  Cobas  FARA  11(55041) 
Roche  Cobas  Mira(55044) 
Roche  Cobas  Mira  Plus(55096) 
Sigma  Diagnostics  Test  Kit(58051) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(56157) 
Technicon  Chem  1(61003) 
Technicon  DAX  24(61004) 
Technicon  DAX  48(61005) 
Technicon  DAX  72(61006) 
Technicon  DAX  96(61007) 
Technicon  RA  1000(61010) 
Technicon  RA  2000(61011) 
Technicon  RA  500(61012) 
Technicon  RA  XT(61013) 
Wako  Fe  B  Test  Kit(70099) 

Analyte:  (2823)  Iran  Binding  Capadly. 
Unsat.  (UIBC)  no  pretreat 

Test  System.  Assay,  Examination 

Wako  UIBC  Test  Kit(70119) 

Analyte:  (2820)  Isocitrk  Dehydrogenase 

Test  System,  Assay,  Examination 

Sigma  Diagnostics  Test  Kit(58051) 

Analyte:  (3701)  Lactate  Dehydrogenaae 
(LDH) 

Test  System.  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Paral)el(04144) 
Ames  OPnMATE(04275) 
Beckman -Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Medical  Analysis  Systems  Test  Kit(40123) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Chemistry 

Analyzei(49064) 
Reagents  Applications  RAICHEM  1  est 

Kit(55075) 
Seradyn  LDH-UV  Determiaauon(58l62) 
Seiagen  StatEase(58185) 
Sigma  Diagnostics  Test  Kit(580Sl) 


AnalylK(37l 
Heart  FrMrdi 


SmithlOine  BSKALAB-GCS(581«5) 
Stanbio  Prainiara(58210) 
Stanbio  Test  ICit(5S157) 
Sterling  DiagnosUcs  Analyur  2000(58229) 
TRACE  Scientific  Test  ICit(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAO(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit(70102) 
Wako  Lactate  DehydrogenaM  CD  Test 
iat(70114} 

Auljrte:  (3702)  LMrtala  DahydragnuM 
Heart  Fraction  (UW-l) 

Test  System.  Assay,  Examination 

Abbott  Bichiomatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
DMA  Test  Kit(13216) 
Seradyn  LO-l  Separation  Set(56158) 
Sigma  Diagnostics  Test  iat(58051) 

Analjrte:  (3721)  LacMa  Dahydrogeaaia 
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Test  System.  Assay,  Examination 

Beckman  Paragon  LD  Isoenzyme 

Electrophoresis  iat(07365) 
Helena  Laboratories  LDH  Isoenzyme 

Electiophoresis(250e3) 
Helena  Laboratories  REP  CK/LD  Isoenzyme 

Combo  Method(25100) 
Helena  Laboratories  REP  LO  Isoenzyme 

ProcedurB(25085) 
Helena  Laboratories  REP  LD  Stat  Isoenzyme 

Procedure(2S086) 
Helena  Laboratories  Titan  Gel  Iso-Dot  LD 

Flur  (BlackK25092) 
Helena  Laboratories  Titan  Gel  Iso-Dot  LD 

Flur  (aear)(250gi) 
Helena  Laboratories  Titan  Gel  LD  Isoenzyme 

Procedure(25095) 
Helena  Laboratories  Titan  Gel-PC  LD 

Isoenzyme  Proc8dure(25108) 

Analyt«  (3703)  LKtate  Dahydrogenaea  Lhw 
FractioBlLLDH) 

Test  System,  Assay,  Exaaiination 

Abbott  Bichromatic  ABA  50(04267) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 

Analytr.  (3704)  Lactic  Acid  (Lmdtm 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Behring  Stat-Pack  Lactate  Te«t(07227) 
Electronucleonics  FLEXI(XM(16010) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 
Sigma  Diagnostics  Test  )at(580Sl) 

Aaalyte:  (3722)  LecithiiiAphingoiiiyelln  (L/S) 
Ratio 

Test  System,  Assay,  Examination 

Helena  Laboratories  Fetal-Tek  200  Method  L/ 

S  Ratio(25110) 
Helena  Laboratories  L/S  Ratio(25109) 

Aaalytr.  (3709)  LauclM  Aminopeptidaaa 
(LAP)  "^^ 


Test  System,  Assay.  Examination 
Sigma  Diagnostics  Test  iat(58061) 
AnalytK  (3711)  LipaM 
Test  System,  Assay,  Examination 
Abbott  Bichromatic  ABA  100(04035) 
Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGBM(16010) 
Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentaticm  Laboiatoiy  Multistat  III 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systanu  Teat  iat(40123) 
Pointe  Scientific  180  Chemistry 

Analyzai(49064) 
Sigma  Diagnostics  Test  Kit(S6051) 
SmithKline  ESKALAB<3CS(58195) 
Stanbio  Premien(58210) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Wako  Autokit(70102) 

Analyte:  (3720)  Upopro«rin  P^«:tioM 

Test  System,  Assay,  Examination 
Beckman  Paragon  Lipoprotein 

Electrophoresis  iat(07366) 
Helena  Labontorias  HDL  Cholestool 

Electrophoresis(25071) 
Helena  Laboratories  Lipoprotein 

Electrophoresis  Procedure(25098) 
Helena  Laboratories  REP  HDL 

Electrophore8is(2S0e7) 
Helena  Laboratories  REP  Lipo 

Electrophoresis  Prooedure(25105) 
Helena  Laboratories  REP  Ultn  HDL,  VLDL/ 

LDLCholes.  System(25104) 
Helena  Laboratories  Titan  Gel  HIH. 

Electrophoresis  System(25096) 
Helena  Laboratories  Titan  Gel  lipoprotein 

Electropho.  Sys.(25106) 
Isolab  LDL— Direct(28178) 
Isolab  LDLr-Direct  Plus(281 77) 

AnalytK  (3712)  Uthim 

Test  System.  Assay,  Examination 

Beckman  Flame  Photometer(07062) 
Instrumentation  Laboratory  AA 

Spectro{28062) 
Instrumentation  Laboratory  IL  Flame 

Photometer/Elect(28081) 
Perkin  Elmer  Atomic  Absorption 

Spectrophotometer(49006) 
Radiometer  Flame  Photometer(55007) 

Analyte:  (3713)  Luteinizing  HoratoiM  (LH) 

Test  System,  Assay,  Examination 
Amersham  Ainerlite(04148) 
Becton  Dickinson  SimulTRAC(07106) 
Qba  Coming  Magic  Lite(l0055) 
Clinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyzer(25052) 
Hybritech  Photon  Immunoassay 

Analyzer(25053) 
Hybritech  Tandem-E(25022) 
Immunotech  EZ-TUBE  EIA  iat(28174) 
Leeco  Diagnostics  RIA  Test  Kit(37029) 
Medix  Biotech  EIA  Test  Kit(40117) 
Nichols  Institute  All^ro  (RIAX43006) 


Oiganon  NXO.  IRMA  Teat  iat(46007) 
Serono  Baker  S«rocyme(58091) 
Serono  Diagnostics  Seratyme(58251) 

AiMlyta:  (4002)  MagDaataa 
Tesf  System,  Assay.  Examination 
Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichiomatic  ABA  50(04287) 
American  Monitor  KDA(04143) 
American  Monitor  Paiallel(04144) 
DMATeMiat(13216) 

Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Electronucleooics  PLEX1GBM(16010) 
InstrumentattoD  Laboratoiy  Multistat 

10(28183) 
Instnimantatlon  Laboraloiy  Multistat  ID 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  Reflab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Qiemistry 

Analyzet(49064) 
Reagents  Applications  RAICHBM  Test 

iat(55075) 
Sherwood  Medical  Rapid  Stat  DiMoostic 

Kit(58165) 
Sigma  Diagnostics  Test  iat(58051) 
SmithKline  ESKALAB-OCS(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  iat(58157) 
Steriing  Diagnostics  Analyiar  2000(58229) 
TRACE  Scientific  Test  Kit(61044) 
Wako  Magnesium  B  Test  iat(70107) 

Analyte:  (4019)  Micraalbunin 

Test  System,  Assay,  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Wako  Micro-Albumin  (urine)  Tuibidimetric 

Test  Kit(70105) 

Analyte:  (4026)  Micraproteia,  GST 

Test  System.  Assay.  Examination 

Abbott  Bichromatic  ABA  200(04036) 
Kenlor  Industries  Test  ICit(340S0) 
Sigma  Diagnostics  Test  Kit(580Sl) 
Sterling  Diagnostics  Analyzer  2000(58229) 

Analyte:  (4027)  Microprolein.  Urtee 

Tesf  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  200(04036) 
Kenlor  Industries  Test  Kit(34050) 
Sigma  Diagnostics  Test  Kit(58051) 
Sterling  Diagnostics  Analyzer  2000(58229) 

Analytr.  (4023)  Myeglobia 

Test  System,  Assay,  Examination 

Biomerica  RIA  Test  Kit(072S6) 
ImmunoDiagnosticCenter  Myoglobin  BUSA 
Test  Kit(28232) 

AnalytK  (4605)  Oxalate 

Test  System,  Assay.  Examination 

Abbott  Bichromatic  ABA  100(04035) 

Abbott  Bichromatic  ABA  200(04036) 

Abbott  Spectrum(04067) 

Abbott  VP(04082) 

Beckman  Synchron  CX  4(07071) 
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I  Syndmo  CX  9(07072) 

BloOMm  Ubontofir  SyMHU  ATAC  2000/ 

n00(071U) 
BloAutoMwl  ASCA(071B2) 
Bodixliwar  Mii""'>"«""  HItadil  704(07161) 
Boduiiuar  Mumbdm  HitK^  705(07162) 
PflfhH.^fj.r  MumlMim  HitKhi  717(07163) 
Boahringv  Mwmbeim  HitKhi  736(07164) 
aba  Coraing  550  BxpcM«(10036) 
OoultarDM(M(10106) 
BM  DiMDCWtic  SyatMDi  BPOS(16015) 
HwtnMudeonica  FLEX1GBM(16010) 
BkctmuclMoics  Gaiii-PlolU«c(16004) 
BlM:tRW«iclMiiicsGaaiiiii(16005) 
Blactiaouclaonic*  Geiiistai(1>006) 
Bactnauclsooics  G«autw  0(16007) 
liutniiiMolatioo  Labontory  IL  Monarch 

1000(26062) 
liutniiMBtatioa  Laboratory  IL  Monarch 
2000(28231) 

Instnimantatiain  Laboratory  Multistat 
01(28163) 

C)lyin|NMR0ply<46O89) 

OtympiM  R0ply/AU56O(46121l) 

Roch«CobaaBio(5SlOO) 

Rocba  Cobas  PARA(S5040) 

Rocha  Cobaa  PARA  0(55041) 

Roche  Cobaa  Mira(55044) 

Siyna  Di^raatica  Tart  Kit(56051) 

Tadwicoo  RA  1000(61010) 

TachnicoB  RA  2000(61011) 

TachnicoQ  RA  500(61012) 

Technloon  RA  XT(61013) 

AMlylK  (4634)  Parathyroid 


Test  Syttem.  Astay.  Examination 
Diagnoatic  Systsnu  C-Parathyroid  Honnona 

RIA  Kit(13188) 
lacstarC-tanninal  PTH(28200) 

Aaalyta:  (4824)  Parathyroid  IIarm( 


Te$t  Syttem.  Assay,  Examination 

Oba  Coming  Magic  Ute(10065) 

Diagnoatic  Syatams  Activa  Intact  Parathyroid 

HonnoiM(13178) 
iBCStar  N-tact  PTH  mMA(28208) 
NichoU  Institute  AUegro  (RIAM43008) 
Ramco  RIA  Test  Kit(55010) 

AaalytK  (4825)  Paralfayrvid  Harmoaa    Mid- 
•  (PTH-M)  I 


Test  System.  Assay,  Examination 

Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Systems  Mid-Molecule 

Parathyroid  Hormooe  RIA  IUt(13196) 
Incstar  FTH-MM  0(28207) 
Nidwla  Institute  RIA  Kit(43044) 

AMlyla:  (4042)  Pha^ralasdM 
Test  Systan,  Assay,  Exaadnation 
Instrumentatioo  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  MultisUt  01 

Plus(28184) 

AMiylK  (4806)  Phaaphatidylglycarol  (PG>- 


Tsst  Syrten.  Assay.  Examiaatioa 
Isolab  PG-Numeric(28104) 
AM4r«K(4M3) 


Test  System.  Assay.  Examination 
Sigma  Di^nostics  Test  Kit(58051) 
AMlyta:  (4837)  PhespheMpi^a 
Test  SystBm.  Assay,  £nuninat<on 
Starting  Diagnostics  Analyser  2000(58228) 
Wako  PhoaphoUpids  Teet  Kit(70116) 

AaalylK  (4806)  Pbosphona 
Test  Syslaoi,  Assay.  Examination 
Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPnMATE(04275) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
Blectronucleonics  FLBXIGBM(16010) 
instrumenUtion  Laboratory  Multistat 

01(28183) 
Instnmientation  Laboratory  Multistat  ID 

Plus(281S4) 
Mallinclcrodt  Serometer  370(40126) 
Medical  AnalysU  Systems  RefLab  Test 

lGt(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Pointe  Scientific  180  Chemistry 

AnalyxM(49064) 
Regents  Applications  RAICHEM  Test 

IUt(5507S) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Determinatioa(S8042) 
Seragsn  Quic)L-Chem(58186) 
Sherwood  Medical  Auto/Stat  ICit(58164) 
Sigma  Diagnostics  Test  Kit(S8051) 
SmithKline  ESKALAB-CCS(5819S) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(S8157) 
Sterling  Diagnostics  Analyzer  2000(58229) 
Sterling  Diagnostics  Test  Kit(58230) 
TRACE  Scientific  Test  iat(61044) 
Technicon  SMA  12/60(61014) 
TechnicoQ  SMAC(61016) 
Technicon  SM.\C  2(61045) 
Technicon  SMAC  3(61046) 

Aaalyta:  (4039)  Porphobilinogaa 

Test  System,  Assay,  Examination 

Whale  ScientiHc  Porphyrins  and 
Poq>hobilinogen(70098) 

AnalytR  (4838)  Porphyrina 

Test  System,  Assay,  Examination 

Whale  ScientiHc  Porphyrins  and 
Porpbobilinogen(70098) 

Aaalyte:  (4810)  Potaaaiam 

Test  System.  Assay,  Examination 
Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Beckman  Flame  Photometer(07062) 
Boehringer  Mannheim  LyteTek  Flame 

Pbotometer(07423) 
InstrumenUtion  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  IL  Flame 

Photometer/Elect(28081) 
Mallinckrodt  Serometer  370(40126) 
Pointe  ScienUfic  180  Chemistry 

Analy»i(49064) 
Radiometer  Flame  Photometer(55007) 
SmithlGine  ESiCALAB-GCS(S8195) 
Stanbio  Premiere(58210) 


Stanbio  Test  iat(S8157) 
Sterling  Dlagnoatics  Test  Kit(58230) 
Technicon  SMA  6/60(61015) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 

Analyto:  (4914)  Piagaatarone 

Test  System.  Assay.  Exaadnation 

Amersham  Amarlite(04148) 
Bio-Rad  O>Tube(07138) 
Biomarica  RIA  Test  Kit(07256) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Milenia(13111) 
Diagnostic  Systems  Active  Progesterone  RIA 

Kit(13201) 
Diagnostic  Systems  Progesterone  RIA 

Kit(13200) 
Leeco  Diagnostics  RIA  Test  iat(37029) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(58251) 

Analyta:  (4915)  Prolactin 

Test  System.  Assay.  Examination 

Amersham  Amerlite(04148) 

Bio-Chem  Labmatory  Systems  AT  AC  2000/ 

2100(07188) 
ainical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  ProducU  Corp.  Ck)at-A-Count 

n{MA(13109) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyzer(25052) 
Hybritech  Photon  Immunoassay 

Analyzer<25053) 
Hybritech  Tandem-E(25022) 
Hybritech  Tandem-R(25023) 
ICN  IMMUNOCHEM  PRL-MW  Elisa(28214) 
Immunotech  EZ-TUBE  EIA  Kit(2B174) 
Leeco  Diagnostics  RIA  Test  Kit(37029) 
Medix  Biotech  EL\  Test  Kit(40117) 
Nichols  Institute  Allegro  (RIA)(43008) 
Organon  NML IRMA  Test  ICit(46007) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(  58251) 

Analyte:  (4918)  Proatatic  Acid  Phosphatase 
(PAP) 

Test  System.  Assay.  Examination 

Abbott  PAP  EL\(04O58) 
Biomerica  RIA  Test  Kit(07256) 
Qinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Milenia(13111) 
Du  Pont  RLVNEN  RIA  Kit(13091) 
Hytiritech  Photon  ERA  Automated  . 

Immunoassay  AnalyzeT(25052) 
Hybritech  Photon  Immunoassay 

Analyzar(25053) 
Hybritech  Tandem-E(25022) 
Hybritech  Tandem-R(25023) 
Leeco  Diagnoatics  RIA  Test  Kit(3702g) 
Sigma  Diagnostics  Teat  ICit(58051) 
Yang  Uboratories  RL\(76001) 

Analyte:  (4821)  Proteia,  Total 

Test  System.  Assay.  Examination 

Abbott  BichromaHc  ABA  100(04035) 


UMI 


Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Ames  OPTIMATB(04275) 
Bio-Rad  Teat  iat(d7278) 
DMA  Test  Kitd  3216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  IL  504(28157) 
Instrumentation  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  Multistat 

10(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 
Kenlor  Industries  Test  Kit(34050) 
Mallinclcrodt  Serometer  370(40126) 
Medical  Analysis  Systems  Test  lUt(40123) 
Meditech  Diagnostic  System  Test  iat(40118) 
Pointe  Scientific  180  Oiemistry 

Analyzer(49064) 
ReagenU  Applications  RAICHEM  Test 

Kit(55075) 
Seragen  StatEase(S8185) 
Sherwood  Medical  Rapid  Stat  Diagnostic 

Kit(S8165) 
Sigma  Diagnostics  Test  lCit(S80Sl) 
SmithKline  ESKALAB<X:S(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Analyser  2000(58229) 
TRACE  Scientific  Test  iat(61044) 
Technicon  SMA  12/60(61014) 
Technicon  SMAQ61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(^1046) 
Wako  Autokit(70102) 
Wako  Micro  TP  Test  Kit(70110) 

AnalytK  (4941)  Pyruvate 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

ni(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 
Sigma  Diagnostics  Test  iat(58051) 

AnalytK  (4944)  Pynnrate  Unaae 

Test  System,  Assay.  Examination 

Sigma  Diagnostics  Tect  iat(58051) 

Analyta:  (5515)  1 
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Test  System,  Assay,  Examination 
Qinical  Assays  GammaCoat(10060) 
AaalytK  (5507)  RaliiMl  Binding  Protein 
Test  System,  Assay,  Examination 
Behring  LC-partigen  ICit(07117) 
AnalytK  (5820)  Smttonin 
Test  System,  Assay,  Examination 

Immunotech  Urinary  Serotonin  Etutyme 
Immunoasaay(28153) 

AnalytK  (5819)  S«  HonawM  BiadiM 
Globulin 

Test  System,  Assay,  Examination 

Diagnostic  Systems  Sex  Hormone  Binding 

Globulin  RIA  lCit(13205) 
Ventrex  Coated  Tube  (RIAX67011) 

AnalytK  (5805)  Sodium 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  BichromaUc  ABA  200(04036) 


Abbott  Bichromatic  ABA  50(04267) 
Beckman  Flame  Photometer(07062) 
Boehringer  Mannheim  LytoTek  Flam* 

Photometer(07423) 
Instrumentation  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  IL  Flame 

Photometer/EIect(28081) 
Radiometer  Flame  Photonwter(55007) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Test  Kit(58230) 
TechQicon  SMA  6/60(61015) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 

AnalytK  (5823)  Soriutal  DahydfOMDM* 
(SDH)  ,  ^^ 

Test  System,  Assay,  Examination 
Abbott  BichroDUtic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Sigma  Diagnostics  Test  Kit(58051) 

AnalytK  (6102)  TastostenuM 

Test  System,  Assay,  Examination 
Bio-Rad  CoTube(07138) 
Clinical  Assays  GammaCoat(10060) 
Diagnostic  Producta  Corp.  Coat-A- 

Count(  13030) 
Diagnostic  Producta  Corp.  Double 

Antibody(13031) 
Diagnostic  Systems  Active  Testosterone  RIA 

Kit(13203) 
Diagnostic  Systems  Testosterone  RIA 

Kit(13194) 
Leeco  Diagnostics  RIA  Test  ICit(37029) 
Serono  Baker  Serozyme(S8091) 
Serono  Diagnostics  Seroiyme(S8251) 

Analyte:  (6122)  Testosterone,  Frat 

Test  System,  Assay,  Examination 

Diagnostic  Producta  Carp.  Coat-A- 
Count(13030) 

Analyte:  (6124)  Thyraglobului 

Test  System.  Assay,  Examination 

Diagnostic  Producta  Corp.  Doublo 
Antibody(13031) 

AnalytK  (6106)  Thyroid  Sdmolating 
Hormone  (TSH) 

* 

Test  System,  Assay,  Examination 
Abbott  KIA  Bead(04061) 
Amersham  Amerlite(04148) 
Becton  Dickinson  MAb  Solid  Phase 

Component  System(07247) 
Becton  Dickinson  SimulTRAC(07106) 
Becton  Dickinson  Solid  Phase(07109) 
Bio<3iem  Laboratory  Systenu  ATAC  2000/ 

2100(07188) 
Bio-Rad  CoTube(07138) 
Bio-Rad  Echoclonal(0713g) 
Ciba  Coming  MAB  (monoclona])(10050) 
aba  Coming  Magic  (MGC)(10051) 
Ciba  Coming  Magic  Lite(1005S) 
Clinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Producta  Corp.  Doublo 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 


Diamedix  TSH  MicnMasay(13229) 
Hybritach  Photon  ERA  Autooutad 

Inununoasaay  Analyaw(25052) 
Hybritach  Phbton  Immunoassay 

AnalyMr(25053) 
Hybritech  Tandem-E(2S022) 
Hybritech  Tandem-R(25023) 
hnmunotech  EZ-BEAD  BIA  ICit(28173) 
Immunotech  Microzyme  EIA 

(8p©ctrophotomotric)(281 75) 
Leeco  Diagnostics  IRMA  Test  Kit(37028) 
Leeco  Diagnostics  RIA  Test  IUt(37029) 
Medix  Biotech  BIA  Teat  Kit(401 1 7) 
Nichols  Institute  Allegro  (RIAM4300e) 
Organon  NML  IRMA  Test  ICit(46007) 
Organon  NML  LB.S.(46008) 
Pointe  Scientific  180  Chemistry 

Analyzei(49064) 
Sanofi/Kallestad  Quanticlone(S8009) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(582Sl) 
Serono  Maiaclone(S8048) 
Sigma  SIA  Thyroid  Stimulating 

Homione(58108) 
Ventrex  Coated  Tube  (RIA)(67011) 
Wallac  Oy  DELFIA  hTSH  Ultra  IGt(70129) 

Analyte:  (6107)  Thyroid  Stimulating 
Hormone  (TSH)  (Neonatal) 

Test  System,  Assay,  Examination 

Becton  Dickinson  Neonatal  TSH 

Immunondiometric  Asaay(07223) 
Biomerica  RIA  Test  Ki«[07256) 
Diagnostic  Producta  Coip.  Double 

Antibody(13031)  

Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 

Analyte:  (6106)  Thyroid  StimulatiM 
Hormono— high  aem.  (TSH-HS) 

Test  System,  Assay,  Examination 

Qinical  Assays  Gamm«Coat(10060) 
Hybritech  Photon  ERA  Automated 

Immunoassay  Analyzer(25052) 
Hybritech  Photon  Immunoassay 

Analyz8r<2S053) 
Hybritech  Tandem-E(2S022) 
Hybritech  Tandem-R(25023) 
Medix  Biotech  EIA  Test  Kit(40117) 
Micromedic  Systems  CONCEPT  4(40065) 
Micromedic  Systems  Concept  4  Plus(40111) 
Nichols  Institute  Allegro  (RIAK43008) 
Sanofi/Kallestad  Quanticlone(58009) 

AnalytK  (6109)  Thyroxino  (T4) 

Test  System,  Assay,  Examination 

Amersham  Amerlite(04148) 

Becton  Dickinson  Monoclonal  Solid  Phaao 

Coated  Tube(07102) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Bio-Rad  Quanta-Count(07271)  Bio-Rad 

Quantimune  0(07142) 
Biomerica  EL^  Test  iatf0727S) 
Ciba  Coming  Magic  (MGC)(100S1) 
Ciba  Coming  Magic  Lite(100SS) 
Qinical  Assays  GammaCoa«[10060) 
Diagnostic  Producta  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Producta  Corp.  Milenia(13111) 
hnmunotech  ENDAB  BIA  Kit(28172) 
hnmunotech  BZ-BBAD  EIA  Kit(28171) 
Immunotech  Microzyme  EIA 

(spectrophotaaMtricM281 75) 
Instrumentation  Laboratory  Multistat 

01(28183) 
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InstrunMotatioo  Labontoiy  Multistat  ID 

Plut(281M) 
KtUMtMl  QiunticoBt(34031) 
Msdix  Biolwfa  BA  Twt  iaK40117) 
MkRMiMdic  SyMams  OONCZPT4(400e5) 
MkRHMdic  SyttuoM  CaectfH  4  Plua(40111) 
iNMLT«(n7Ui(4e012) 
1 NML  T«(n  Tuba(46013) 
Pointa  Sdntiflc  180  Oimiiictiy 

AiMl3rHi(49064) 
Suofi/KBllattKl  QuuitioiMt(58010) 
Swoao  Bdtar  Sen»yiM(58081) 
Serooo  Diagnottics  SaitttynM(58251) 
Stanbio  Pnmiflra(58210) 
Syva  Btait  Tart  Kit(580e2) 
Vantrax  Coatad  Tuba  (RIAK67011) 

Aaalyla:  (tllS)  ThynndM  (T4).  Naaaatal 

7M  Sjftttm,  AufOf,  Bxaadnation 

Diagnoctic  Products  Ccap.  Coat-A* 

Couiit(13030) 
Micramadic  Systams  OONCBPT  4(40065) 
Mkromadic  Systams  Coocapt  4  Plus(40111) 
Sanofi/KallasUd  Quanticoat(5«010) 

Aaalyla:  (MIO)  TlqrrndM  Biadiag  GlobvUa 
(TBG) 

Test  System,  Assay,  Examination 

Qinkal  Assays  G«mmaDab(10061) 
Nichols  Institute  RIA  Kit(43044) 

AMlylK  (•111)  Thyiwdaa.  Fraa  (FT4) 

Tesf  System,  Assay,  Examination 

Amenham  Amerlex-M(04147) 
Amanham  Amarlita(04148) 
Bactoo  Dickinson  MAb  Solid  Phasa 

Compooant  Systam(07247) 
Bactoo  DickinaoD  SimulTRAq07106) 
Bactoo  Dickinson  Solid  Phasa  Coatad 

Tuba(07110) 
Bio-Rad  GoTttbe(07138) 
Bio-Rad  Quantimuna(07141) 
Qba  Coming  Magic  (MOCKlOOSl) 
Qba  Coming  Magic  Lite(10055) 
Clinical  Assays  Diract  FT4(10059) 
Qinical  Assays  Twro  Stap(10064) 
Diagnostic  Products  Caq>.  Coat-. 

Count(13030) 
hnmunotach  Microsyma  BIA 

(spactrophotoaiatricX2817S) 
Intamatiooal  Immunoassay  Ubs  SPIKIA-FT4 

RIA  Kit(28166) 
Nichols  Instituta  Praa  T4  by  Equilibrium 

Dialysis(43056) 
Sarono  Bakar  Sarozyma(S8091) 
SacoQO  Diagnostics  San»yma(S8251) 

AMlyla:  (8118)  THgiycarida       I 

Tlast  Syslan.  Assoy,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  BichiQOiatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
Amarican  Monitor  KDA(04143) 
Aaarican  Mooitor  Panllal(04144) 
Amaa  OPTIMATB(04275) 
Backman  Manual  Spactnpfaotomatric  Tast 

ProGadura(07378)  , 

DMATaatiat(13216)  I 

Dia^MMtic  Chamicals  Ltd.  Assay  ICit(132l0) 
Blactroouclaooics  FLEXXXM(ia010) 
Instrumantatioa  Laboratory  Multistat 

111(28183) 
Instnimantatloo  Laboratory  Multistat  III 

Plus(28184) 


t 


UMI 


MaUinckrodt  Saromatar  370(40126) 
Madical  Analysis  Systams  RafLab  Taat 

iat(40124) 
Maditach  Diagnostic  Systam  Taat  iat(40118) 
Pointa  Sciantific  180  Chamistiy 

Analym(49064) 
Ra^ants  Applications  RAKHBM  Tast 

iat(55075) 
Saradyn  Manual  (spactiophoto/colorimatric) 

Datarmination(58042) 
Saradyn  Quick-Cham  0(58187) 
Saragan  Quick-Cham(58186) 
Saragan  StatEasa(58185)  * 

Sigma  Diagnostics  Taat  IUt(58051) 
SmithKUna  BSKALAB-GCS(5819S) 
Stanbio  Pramiere(58210) 
Stanbio  Taat  Kit(58157) 
Starling  Diagnostics  Analyxar  2000(58229) 
Starling  Diagnostics  Tast  Kit(58230) 
TRACE  Sciantific  Tast  Kit(61044) 
Tachnicon  SMA  12/60(61014) 
Tachnicoo  SMAQ61016) 
Tachnicon  SMAC  2(61045) 
Tachnicon  SMAC  3(61046) 
Wako  Triglyceride  G  Test  Kit(70109) 

Aaalyla:  (6119)  Triiodothyroniaa  (T3) 

Tast  System,  Assay,  Examination 

Abbott  RIA  Bead(04061) 

Amersham  Ainerlex-M(04147) 

Amersham  Amerlite(  04148) 

Becton  Dickinson  Solid  Phase(07109) 

Bio-Cham  Laboratory  Systems  AT  AC  2000/ 

2100(07188) 
Bio-Rad  Quantimune  11(07142) 
Biomarica  EIA  Test  Kit(07275) 
Qba  Coming  Magic  (MGC)(10051) 
Ciba  Coming  Magic  Lite(100S5) 
Qinical  Assays  GammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A* 

Count(13030) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Immunotech  BNDAB  EIA  iat(28172) 
Immunotech  EZ-BBAD  EL\  Kit(28173) 
Immunotech  Microzyme  EIA 

(spectrophotonMtricM281 75) 
Kallestad  Quanticoat(34031) 
Leeco  Diagnostics  RIA  Test  ICit(37029) 
Medix  Biotech  EIA  Test  Kit(40117) 
Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 
Organon  NML  (RMA  Test  ICit(46007) 
Sanofi/Kallestad  Quanticoat(58010) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(  58251) 
Stanbio  Premiare(58210) 

AwdytK  (6120)  Triiadothyraoiaa  Uptaka 

mu)fnj) 

Tast  Systam,  Assay,  Examination 

Abbott  Triobead  125(04081) 
Amersham  Amerlite(04148) 
Bacton  Dickinson  Solid  Phasa(07109) 
Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Qba  Coming  Magic  (MGQ  (25-35  normal 

rangaKl0052) 
Qba  Coming  Magic  (MGC)  (35-45  normal 

rangeMl0053) 
Qba  Coming  Magic  Lite(10055) 
Qinical  Assays  GammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Immunotech  EZ-BEAD  EIA  Kit(28173) 


Immunotech  Microsyma  BIA 
(spactzophotoaiatricX28175)        " 

Kallastad  Quanticoat(34031) 

Micramadic  Systams  CONCEPT  4(40085) 

Micramadic  Systams  Concept  4  Plus(40111) 

Organon  NML  Tri  Tab(46014) 

Ocguum  NML  Tri  Tube  T3U(46015) 

Pointa  Sciantific  180  Chemistry 
Analy»r(49064) 

Sanofi/Kallastad  Quanticoat(58010) 

Serono  Bakar  San»yme(58091) 

Serono  Diagnostics  Seroizyme(58251) 

AaalylK  (6121)  TModothyroaiaa,  Fraa  (FT3> 

Test  System,  Assay,  Examination 

Amersham  Amerlex-M(04147) 
Amersham  Amarlite(04148) 
Bio-Rad  Quantimune(07141) 
Qba  Ccming  Magic  (MGC)(10051) 
Qinical  Assays  GammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Kodak  Amerlex  MAB(34049) 
Kodak  Amerlite  MAB(34048) 
Serono  Baker  Serozyme(S8091) 
Serono  Diagnostics  Serozyme( 58251) 

AnalylK  (6129)  Tiypaiii 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

10(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 

Analyta:  (6403)  Urea  (BUN) 
Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  Bichromatic  ABA  200(04036) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Beclunan  Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  ICit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  IL  504(28157) 
Instrumentation  Laboratory  IL  508(28158) 
Instrumentation  Laboratory  Multistat 

10(28183) 
Instrumentation  Laboratory  Multistat  10 

Plus(28184) 
King  Diagnostics  Test  Kit(34051) 
MaUinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

Kit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Points  Scientific  180  Qiemistry 

Analyzar(49064) 
ReagenU  Applications  RAICHEM  Tast 

Kit(55075) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Determination(58042) 
Seradyn  Quick-Cham  0(58187) 
Seragen  StatEasa(58185) 
Sigma  Diagnostics  Test  Kit(580S1) 
SmithKlina  BSKALAB-a:S(58195) 
Stanbio  Premiere(58210) 
Stanbio  Tast  Kit(58157) 
Starting  Diagnostics  Analyzer  2000(58229) 
Sterling  Diagaoatics  Tast  Kit(58230) 
TRACE  Scientific  Tast  Kit(61044) 
Tachnicon  SMA  12/60(61014) 
Tachnicon  SMA  6/60(61015) 


r 
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Tachniom  SMAC(61016) 
Tedmicon  SMAC  2(61045) 
Technicoo  SMAC  3(61046) 
Wako  Autokit(70102) 
Wako  Urea  Nitrogen  Teat  iat(70115) 

Analyte:  (6404)  Uric  Add 

Test  System,  Assay,  ExaniinatJon 

Abbott  BichromaUc  ABA  100(04035) 
Abbott  Bichromatic  ABA  50(04267) 
American  Monitor  KDA(04143) 
American  Monitor  Parallel(04144) 
Ames  OPTIMATE(04275) 
Beckman  Manual  Spectrophotometric  Test 

Procedure(07378) 
DMA  Test  Kit(13216) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 
Electronucleonics  FLEXIGEM(16010) 
Instrumentation  Laboratory  Multistat 

UI(28183) 
Instrumentation  Laboratory  Multistat  in 

Plus(28184) 
Mallinckrodt  Serometer  370(40126) 
Medical  Analysis  Systems  RefLab  Test 

lCit(40124) 
Meditech  Diagnostic  System  Test  Kit(40118) 
Nycomed  Nycotest(43055) 
Pointe  Scientific  180  Chemistry 

Analyzer(49064) 
Reagents  Applications  RAICHEM  Test 

lCit(55075) 
Seradyn  Manual  (spectrophoto/colorimetric) 

Oetermination(58042) 
Seradyn  C)uick-Chem  11(58187) 
Seragen  StatEase(S8185) 
Sigma  Diagnostics  Test  ICit(580Sl) 
SmithKline  ESICALAB-OCS(58195) 
Stanbio  Premiere(58210) 
Stanbio  Test  Kit(58157) 
Sterling  Diagnostics  Test  ICit(58230) 
Technicon  SMA  12/60(61014) 
Technicon  SMAC(61016) 
Technicon  SMAC  2(61045) 
Technicon  SMAC  3(61046) 
Wako  Autokit(70102) 

Aaalyta:  (6407)  Urinary  CaknU 

Test  System,  Assay,  Examination 

Oxford  Qualitative  Stone  Analysis  Set(46114) 

AnalytK  (6409)  Urokinase 

Test  System.  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

in(28183) 
Instrumentation  Laboratory  Multistat  m 

PIus(28184) 

AnalytK  (6707)  VUamin  Bit 

Test  System,  Assay,  Examination 

Becton  Dickinson  SimulTRAC(07106) 
Becton  Dickinson  SimulTRAC  8(07107) 
Becton  Dickinson  SimulTRAC  SNB(07108) 
Bio-Rad  Quantaphase(073S4) 
Gba  Coming  Magic  (MGC)(10051) 
Gba  Coming  Magic  Boil(10054) 
Ciba  Coming  Magic  Lite(10055) 
Gba  Coming  Magic/NB  (no  boil)(100S7) 
Qinical  Assays  NO-Boil(10062) 
Qinical  Assays  Solid  Phase(10063) 
Diagnostic  Products  Corp.  Charcoal 

BoU(13028) 
Diagnostic  Products  Corp.  Dualcount 

Cbarcoal(13032) 
Diagnoatic  Products  Con.  Dualoount  No 

Boil(13033) 


Diagnostic  Products  Corp.  Dualcount  Solid 

Phase  Boil(13034) 
Diagnostic  Products  Corp.  Solid  Phase/N 

Boil(13041) 
Micromedic  Combostat  11(40083) 

Analyta:  (7902)  Zinc 

Test  System,  Assay,  Examination 

Wako  Zn  Test  iat(70101) 
esa  Model  3010A  Trace  Metals 
Analyzer(16020) 

SPECLVLTFY/SUBSPBCLUJTY:  General 
Immunology 

Analyta:  (0411)  Adenorims  Antibodias 

Test  System,  Assay.  Examination 

Bio-Medical  Virotech  EUSA  Antibody 
Test(07313) 

AnalytK  (0417)  Allergen  Specific  IgE 

T^st  System,  Assay,  Examination 

ALeiCHEK  FlipSCREEN  n  Visual  Allergy 

Test(04004) 
ALeiCHEK  FlipSCREEN  quantitative  Allergy 

Te8ts(04006) 
BioWhittaker  3M  Allergen  Specific  IgB 

FAST-Plus  Te8t(07314) 
BioWhittaker  3M  IgE  FASTSCREEN 

Test(07316) 
Ciba  Coming  Magic  Lite(10055) 
Dexall  Biomedical  AllergEns  ActiTip 

System(13208) 
Diagnostic  Products  Corp.  AlaSTAT  Allergen 

Specific  IgE(  13026) 
Diagnostic  Products  Corp.  AlaTOP  Allergy 

Screen(13206) 
Diagnostic  Products  Corp.  Milenia 

AlaSTAT(13169) 
In  Vitro  Technologies  IVT  RAST  Tracer 

Unit(28125) 
Kallestad  Allercoat  EAST(34042) 
Kallestad  Allercoat  RAST(34043) 
Kallestad  Allercoat  Rapid  EAST(34041) 
MAST  CLA  Allergy  Systems 

(chemiluminescence](40112) 
Pharmacia  CAP  System  RAST  FEL\(49047) 
Pharmacia  CAP  System  RAST  RIA(49048) 
Pharmacia  Phadebas  RAST(49043) 
Pharmacia  Phadebas  RAST  Penidlloyl  G/ 

Penidlioyl  V(49042) 
Pharmacia  Phadezym  RAST(49041) 
Pharmacia  Phadiatop  EIA(49044) 
Pharmacia  Phadiatop  RIA(4904S) 
Vontrex  Specific  IgE  EL\(67056) 
Ventrex  Specific  IgE  RAST  Isotope 

Unit(67057) 
Ventrex  TURBO-RAST  Specific  IgE  Isotope 

Unit(67059) 

Analyte:  (0418)  Allwgen  Specific  IgG 

Test  System,  Assay,  Examination 

BioWhittaker  3M  Allergen  Spedfic  IgG4 

FASTTest(07315) 
Pharmacia  IgG  RAST  EIA(49038) 
Pharmacia  IgG  RAST  RIA(49037) 

Analyte:  (0420)  AIpha-l-Acid  Glycoproiein 
(oroaomucoid) 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 

Beckman  ICS(07381) 

Beckman  ICS  11(07382) 

HycOT  Accuplate(25024) 

Kent  Radial  Immunodifiusion  Tast(34010) 


ReagenU  Applications  RAICHEM  Teat 
Kit(5S075) 

AnalytK  (0421)  A^ha-1-Antitrypaia 

Test  System.  Assay,  Examination 

Beckman  Auto  K:S(07383) 
Beckman  ICS(07381) 
Beckman  ICS  0(07382) 
Behring  Nor-partigen  Kit(07119) 
Helena  Laboratories  Quiplate  System  for 

RID(25005) 
Hycor  Accuplate(25024) 
InstnunenUtion  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Kallestad  Endoplate  RID(34001) 
Kallestad  Quantiplata  RID(34003) 
Kent  Radial  Immunodiffusion  TMt(34010) 
The  Binding  Site  Human  Alpha-1 

Antitrypsin  RID(61079) 

AnalytK  (0422)  Alpha-2-MacrogMmlia 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  11(07382) 
Kent  Radial  Immunodiffusion  Test(34010) 
The  Binding  Site  Human  Alpha-2 
Macroglobulin  RID(61078) 

AnalytK  (0424)  Alpha-Fatoprotein— Tnmor 
Markar 

Test  System,  Assay,  Examination 
Abbott  AFP  (EIA)(04023) 
Abbott  COMMANDER  System(04334) 
Amersham  Amerlex(04146) 
Qinical  Assays  GammaDab(10061) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Hybritech  Tandem-E(25022) 

AnalytK  (0430)  And-Adrenal  Antibodlae 

Test  System.  Assay,  Examination 

Sdmedx  Anti-adrenal  Test  System(58015) 

AnalytK  (0433)  Anti-Cardiac  Musck 
Antibodies 

Test  System,  Assay,  Examination 

Scimedx  CMA  Test  System(58017) 

AnalytK  (0434)  Anti-Cardiolipin  Antiwdlaa 

Test  System,  Assay,  Examination 

Apotex  Cardiolipin  ELISA(04335) 

BioHyTech  EIA  Kit(07145) 

Biopool  Imulyse  ACA(07244) 

General  Biometrics  ImmunoWELL 
Cardiolipin  Ab  (IgG)  Test(22119) 

General  Biometrics  ImmunoWELL 
Cardiolipin  Ab  (IgM)  Te8t(22118) 

Immuno  Concepts  Anti-cardiolipin  Ab  Semi- 
quant.  Test  System(28143) 

Reaads  Medical  Products  Anti-cardiolipin 
Semi-quant  Test(S5013) 

Sanofi/Kallestad  Anti-cardiolipin  Kit 
(EIA)(58001) 

Sigma  SIA  Anti-Cardiolipin(58178) 

TheraTest  Laboratories  EL-ACA  TMt(61017) 

AnalytK  (0435)  Anti-DNA  Antibodiaa 

Test  System,  Assay,  Examination 

Antibodies  Inc.  CrithiDNA  Test  Kit(04221) 
Apotex  dsDNA  EUSA(04321) 
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B«hrii«  AFT  Sytlam  11(071131 
BioHyTwh  BIA  Kit(07145) 
BioWhittdMr  FIAX  SyttmB(073m 
BioWhittilur  RhaumELISA  Kit(0734S) 
BioWhittakar  RbflunfliM  Plus  Mkiowell 

A««y(07239) 
BioWhittakar  dsDNA  STATtonsS) 
Diagnoatic  Products  CotpL  Solid 

Phasa(13112) 
Diamadix  Aati-dri3NA  Miunaaaay(l323S) 
Ou  Poot  RIANIN  AnH-dd)NA  RIA  KiKl3217) 
Ganonl  Bioowtrics  ImratinolVSLL  dsDNA  Ab 

Taat(22124) 
Hemagan  DNA(25011) 
Immuao  OoaoaplB  Golofsyaaa  bDHA  Tart 

Syttem(28132) 
Inununo  Concapts  Fluwaacwt  bONA  Ab 

TaM  Systam(2<13«) 
Inotw  aDNA  nuaro-Ki«(2aOSO) 
MarDx  AnU-id)NA  AotibodyTaal 

Systam(40007) 
MeDtCa  A-aDNA-A  T«at  Ki((40023) 
MeDiCa  ANA/A-nONA-A  Taat  Kit(40026) 
MeDiCa  Multipla  AaHbodyTaat  nt(40031) 
Raaads  Madical  Prodacti  Anti^  UNA  Sami- 

qiiantitative  Taat(55014) 
Sanofi/Kailettad  Quandfluor  Ki^SSOIl) 
Sdmadx  nONA  Taat  SyatamCSMKIO) 
Sigma  SIA  Anti-DNA(5Ult) 
TbeiaTaat  Ubontoriaa  EL-ANA  Profilaa 

Tast(61018) 
Viigo  Anti-nDNA  IFA  Te«K670ir) 
Z«us  Anti-DNA  Tatt  System(79002) 
aliaa  uaa  SyaaUaa  daDNA  AiKibodiaa(16019) 


Teit  Syrtem,  Astof,  Examination 
Scimadx  Anti-NeutrophU  Cytoplaam 
Antibodies  IFA  Test(58014] 


Aaaljrta:  (04M)  AatMMT 

Tsst  System,  Astay,  Enaininatkm 

BioHyTecb  BA  Kit(07145) 

Diamadix  Anti-DNP  Mkraaaaay(13236) 

Sigma  SIA  Anti-DNP(58212)       ! 

Amatf^  (0437)  Aati-IlisleBa  Aatibodiea 

Tast  System,  Assay.  Examinatioa 

Apotax  Histona  ELISA(04329) 
BioHyTach  BIA  KiK07145) 

AaalylK  (0430)  AaiH»-l 

Test  System.  Assay,  Examination 

Apotex  )o-l  EUSA(04362) 

Diamadix  AnH-|o-l  Mk3oaaBay(13230) 

HamasBO  BNA(25012) 

ABalytr.  (0439)  Aati-MitocbMadrial 
i(AMrrA)  I 


Test  System.  Assay.  Examination 

Apotax  Mitochondial  BUSA(0O17) 
Bahring  AFT  Systan  K07112) 
Incstar  Fluoio-Kit(2«042) 
MarDx  Autoimmuna  IFA  Scraeaiag  Taat 

System(40008) 
KteOx  Mitochoodiia)  AntibodiaaTast 

Syst8m(40016) 
IblaOiOi  AMA  Taat  Ki((40024) 
MaDiCa  Multipla  Aalibody  Tast  KiK40031) 
Saaofi/KaUaalad  QuaaHfliwr  KiKsaoil) 
Scimadx  Auto  Scraaa  Taat  SyalaBB(SMnS) 
Scimadx  MA  Tart  SyatamfSMSS) 
Viigo  AMA  IFA  TaaKOTOIS) 
Zaus  Autoantibody  Scraaa  (AAS)  Tart 

Systani(79032) 
Zaus  MA  Tart  SyrtamfTMU) 

AMly«K 


Aaalyte:  (0441) 
(ANA) 

Tast  System,  Assay.  Examination 

Amico  ANA  Test  SystaiD^041S7) 
AnHbodies  Inc.  Antinuclear  Antibody  (ANA) 

Test  Kit  (FA)(04220) 
Bahring  AFT  System  HEp(07243) 
Behring  AFT  System  1(07112) 
BioHyTech  EIA  Kit(07145) 
BioWhittakar  FIAX  System(0732S) 
Bion  ANA  Test  Kil(07153) 
Qinical  Sciences  ANAFLUOR(10065) 
Hemagen  ANA  System  (FAK2S010) 
INOVA  Diagnostics  NOVALite  ANA 

(IFA)(28001) 
Immune  Concapts  Cotarxyne  ANA  Twt 

Systein(28131) 
Immimo  Concepts  Fluorescent  ANA  Tart    * 

System(28024) 
Incstar  ANA  Colorimetric  ICit(28035) 
Incslar  ANAFAST  Kit(28036) 
Incstar  ANAFLUOR  Kit(28037) 
Incstar  ANAZYME  ICit(28038) 
Incstar  Fluoro-Kit(28042) 
Incstar  RL  Fluoro-Kit  ANA  Fluorescent 

Test(28049) 
MarDx  ANA  Test  System(40004) 
MarDx  Autoimmune  IFA  Screening  Tart 

System(40008) 
MdNCa  ANA  Test  Kit(40025) 
MeDiCa  ANA/A-nDNA-A  Test  IQt(40036) 
MdNCa  Multiple  Antibody  Tart  Kit(40031) 
Ortho  Fluoroset  ANA(46069) 
Quidel  ANA  IFA  kit(52001) 
Sanofi/Kallestad  ANA  Microp1ateEIA(S<2S6) 
Sanofi/Kallestad  Quantifluor  Kit(5«011) 
Scimadx  ANA  Test  System(58012) 
Scimedx  Auto  Screen  Test  Systam(58016) 
Virgo  ANA  IFA  Test(67016) 
Zeus  ANA  HEp-2  Cell  Culture  IFA  Tart 

System(79033) 
Zeus  ANA  Test(79001) 
Zaus  Autoantibody  Screen  (AAS)  Tert 

Syrtem(79032) 

Aaalyta:  (0442)  Aati-Pariatal  CaV  Aatibadiaa 

Test  System.  Assay,  Examination 

Incstar  FIuoro-)at(28042) 

MarDx  Autoimmune  IFA  Screening  Test 

Sy$tem(40008) 
MarDx  Parietal  Cell  Antibody  Tert 

System(40017) 
MeDiCa  APCA  Test  Kit(40027) 
MeDiCa  Multiple  Antibody  Test  Kil(40031) 
Sanofi/Kallestad  Quantifluor  Kit(58011) 
Scimedx  Auto  Screen  Tert  System(S8016) 
Scimedx  PC"w\  Test  Systam(5802^) 
Zaus  Autoantibody  Screen  (AAS)  Test 

System(79032) 

Analyte:  (0443)  Aati-RNP 
(Riboouclaopraicin) 

Tmt  System,  Assay.  Examinatton 

Apotex  ENA  Profile  EUSA(04318) 
Apotex  SM/RNP  EL1SA(04310) 
Behring  ENA  I  Te8t(07114) 
BioHyTech  EIA  Kit(07145) 
BioWhittaker  RheumEUSA  ia((0734S) 
BioWhittaker  RheumElisa  Ptua  MknmctI 

Assay(07239) 
DlMMdlx  Anti-RNP  Miciaasaay<13237) 


General  Biometrics  ImmuaoWBLL  WHPtSm 

AbTest{22117) 
Hemagen  ENA(25012) 
Inununo  Concepts  Sm/RNP  Ab  Tert 

Sy8tem(28l26) 
Kallestad  Sm/RNP  ENA(34047) 
Reaads  Medical  Products  Anti-ENA  (Sm/RNP 

complex)  Oual  Test(55011) 
Scimedx  ENA  Detect  I  Test  System(58019) 
Scimedx  ENA  Detect  U  Test  System(S8020) 
Scimedx  ENA  Detect  in  Tert  Systaii^S8021) 
Shield  Diagnostics  DIASTAT  ENA  Profil* 

Kit(58135} 
TharaTert  Laboratories  EL-ANA  Profiles 

Test(61018) 
Zeus  Poly-ENA  As8ay(79022) 

AaalytK  (0444)  Anti-Radcnlia  AnlflMidies 

Test  System,  Assay.  Examination 
Scimedx  Auto  Screen  Test  System(58016) 


Analyta:  (0446)  Anti-SS-A/Ro 
Test  System.  Assay,  Examination 

Apotex  ENA  Profile  EUSA{04316] 
Apotex  SS-A  EUSA(04318) 
BioWhittaker  RheumELISA  Kit{07345) 
BioWhittaker  RheumElisa  Plus  Microwell 

Assay(07239] 
Diamadix  Anti-SSA  Microassay(13238) 
General  Biometrics  ImmunoWELL  SS-A  (Ro) 

Antibody  Test(22050) 
Hemagen  ENA(250l  2) 
Immuno  Concepts  SS-A/SS-B  Autoantibody 

Test  System(2ei44) 
Kallestad  SSA/SSB  ENA(34046] 
Scimedx  ENA  Detect  in  Test  Sysiem(SB021) 
Shield  Diagnostics  DIASTAT  ENA  Profile 

Kit{58135) 
TheraTest  Laboratories  EL-ANA  Pnfilaa 

Test(61018) 
Zeus  Poly-ENA  Assay(79022) 

Aaalyta:  (0447)  Anti-SS-B/La 

Test  System,  Assay,  Examinatioa 

Apotex  ENA  Profile  ELISA(04316) 
Apotex  SS-B  EUSA(04319) 
BioWhittaker  RheumELISA  Kit(07345) 
BioWhittaker  RheumElisa  Plus  Microwell 

Assay(07239) 
Diamedix  Anti-SSB  Micioaf8ay(13239) 
General  Biometrics  ImmunoWELL  SS-B  (La) 

Antibody  Test(22051) 
Hemagen  EN A(2501 2) 
Immuno  Concepts  SS-A/SS-B  Autoantibody 

Test  System(28144) 
Kallestad  SSA/SSB  ENA(34046) 
Scimedx  ENA  Detect  U  Teat  Systam(S6020) 
Scimedx  ENA  Detect  ni  Tert  Syrtem(58021) 
Shield  Diagnostics  DIASTAT  ENA  Profile 

Kit(58135) 
TheraTert  Laboratories  EL-ANA  Ptofilaa 

Test(61018) 
Zeus  Poly-ENA  Assay(79022) 

Analyte:  (0448)  Anli-Scl-70 

Test  System.  Assay.  Examinatioa 

Apotax  Scl-70  ELISA(04323) 

Diamadix  Anti-Scl-70  Microassay(13240) 

Hemagen  ENA(25012] 

Andyto:  (0449)  Anti-Skin  Antihatfat 

Test  System.  Assay.  Examinatioa 

MarDx  Anti-Skin  Antibody  Tart 

System(40005) 


UMI 
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MeDiCa  ASA  Test  ICit(40028) 

Sdm«dx  ASA  Twt  Syst8m(58013) 

Zevu  Anti-Skin  Antibody  Test  System(79003) 

AnalytK  (04S0)  Anti-Sm  (Smith) 
Test  Syttgat,  Assay.  Examination 
Apotex  ENA  Profile  BLISA(043ie) 
Apotex  SM  ELISA(04320) 
Apotex  SM/RNP  BLISA(04310) 
BioHyTech  EIA  Kit(07145) 
BioWhittaker  RheumEUSA  Kit(07345) 
BioWhittiker  RheumElisa  Plus  Miaowell 

Assay(07239) 
Diamedix  Anti-Sm  MicnMssay(13241) 
General  Biometrics  ImmunoWELL  RNP/Sm 

AbTe8t{22117) 
General  Biometrics  ImmunoWELL  Sm 

Antibody  Test(22052) 
Hemagen  ENA(23012) 
Immuno  Concepts  Sm/RNP  Ab  Test 

System(2B126) 
Kallestad  Sm/RNP  ENA(34047) 
Reaads  Medical  Products  Anti-ENA  (Sm/RNP 

complex)  Qual  Test(S5011) 
Reaads  Medical  Products  Anti-Sm 

Qualitative  Test(55012) 
Scimedx  ENA  Detect  I  Test  System(58019) 
Scimedx  ENA  Detect  II  Test  Systeni(58020) 
Scimedx  ENA  Detect  III  Test  Systein(58021) 
Shield  Diagnostics  DIASTAT  ENA  Profile 

ICit(58135) 
TheraTest  Laboratories  EL-ANA  Profiles 

Test(61018) 
Zeus  Poly-ENA  Assay(7g022) 

Andytw  (MSI)  Anti-Smooth  Muade 
Antibodiea  (ASMA) 

Test  System.  Assay.  Examination 

Behring  AFT  System  1(07112) 

Incstar  Fluoro-Kit(28042) 

MarOx  Autoimmune  IFA  Screening  Test 

System(40008) 
MarDx  Smooth  Muscle  Antibody  Test 

Sy8tem(40018) 
MeDiCa  ASMA  Test  )Ut(40029) 
MeDiCa  Multiple  Antibody  Test  Kit(40031) 
Sanofi/KallesUd  Quantifluor  lUt(58011) 
Scimedx  SMA  Test  System(58028) 
Zeus  Autoantibody  Screen  (AAS)  Test 

System(79032) 
Zeus  SMA  Test  System(79024) 

AnalytK  (0453)  Anti-'niyraglabiilia 


Test  System.  Assay,  Examination 

Ames  Sen-tek(04153) 

General  Biometrics  ImmunoWELL 

Thyroglobulin  Ab  Test(22122) 
Kronus  Kalibre-R  Thyroglobulin  Antibody 

RIA  JCit(34023) 
Murex  Thymune-T(40158) 
Wellcome  Thymune-T(70138) 

AnalytK  (04S4)  Anti-Thyroid  Aniibodks 

Test  System,  Assay,  Examination 

Incstar  MT  Pluaro-Kit(28046) 
MarDx  Anti-Thyroid  Antibody  Test 

System(40006) 
MeDiCa  ATA  Test  Kit(40030) 
Sanofi/Kallestad  Quantifluor  Kit(58011) 
Scimedx  TA  Test  System(58029) 
Zeus  TA  Test  System(7902S) 

AMiylK  (04SS)  Aatt-nnmid  Mkraaomd 
i(AMA) 


Test  System.  Assay.  Bxaminatioa 

Ames  Sera-tek(04153) 

General  Biometrics  ImmunoWELL 

Microsomal(Recomb.TPO)Ab  Test(22049) 
General  Biometrics  ImmunoWELL 

Microsome  (TPO)  Ab  Test(22123) 
Kronus  KalibraTPO  Antibody  RIA    . 

lCit(34021) 
Murex  Thymune-M(40157) 
Wellcome  Thymune-M(70137) 

Andytr.  (04«S)  AqMrgiUns  AntibodiM 

Test  System.  Assay.  Examination 

Immuno-Mycologics  Aspergillus  Antigens 
and  Control  Sera(28124) 

AnalytK  (0703)  BeHm-l  Microglobolin 

Test  System,  Assay.  Examination 

Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Milenia(13111) 
Diagnostic  Systems  Beta2-Microglc4)in 

(IEMA)(13165) 
Diagnostic  Systems  Beta2-Microglobin 

(RIA)(13164) 
Serex  Beta-2  Microglobulin  EIA  Kit(S8153) 
The  Binding  Site  Human  Beta-2 

Microglobulin  EL  RID(61074) 

Analyte:  (1001)  C-RMcdve  Protein  (CRP) 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  11(07382) 
BioWhittaker  FIAX  System(07328) 
Hycor  Accuplate(25024) 
Instr\unentation  Laboratory  Multistat 

01(28183) 
Kent  Radial  Immunodiffusion  Test(34010) 
Reagents  Applications  RAICHEM  SPIA  Test 

Kit(55074) 
The  Binding  Site  C-Reactive  Protein 

(Turbidimetric)(61091) 
The  Binding  Site  Human  C-Reactive  Protein 

EL  RID(61075) 
Wako  Autokit(70102) 

Analyta:  (1049)  Cancer  Antigen  12S  (CA  12S) 

Test  System,  Assay,  Examination 
Abbott  CA  125  RIA(04276) 

AnalytK  (lOOS)  Cmidida  AMuam 
Antibodies 

Test  System,  Assay,  Examination 

Immuno-Mycologics  Candi-Sphere  EIA 

(CEIA)(2802S) 
Immuno-Mycologics  ID-Candida  Antibody 

System(28027) 
Meridian  Diagnostics  Candida 

Immunodifhision  System(40060) 

AnalytK  (1013)  Cardnoembiyonk  Antigen 
(CEA) 

Test  Systnn.  Assay,  Examination 

Abbott  CEA-EIA  Monoclonal(04037) 
Abbott  CEA-EIA  One-Step(04038) 
Abbott  COMMANDER  System(04334) 
Abbott  RIA  Monoc)onal(04062) 
Hybritech  Tandem-E(25022) 
Hybritech  Tandem-R(25023) 
Roche  CEA-Roche  EIA(55102) 

AnalytK  (1057)  Carabra^inid  Floid  Pi««ein 
FractioM 


Test  System,  Assay,  Examination 

Beckman  Paragon  HRE  Electrophoresis 

Kit(07370) 
Beckman  Pwagon  Immunoelectrophorasia 

(lEP)  Kit(07374) 
Beckman  Paragon  Immunofixation 

Electrophoresis  (IFE)  Kit(07375) 
Beckman  Paragon  SPE  Electrophoresis 

Kit(07369) 
Beckman  Paragon  SPE-D  Electrophoresis 

Kit(07368) 
Isolab  Resolve<SF(28187) 

AnalytK  (lOlS)  Camloplaamin 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  0(07382) 
Behring  Nor-partigen  Kit(07119) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instr\unentation  Laboratory  Multistat  ID 

Plus(28184) 
Kent  Radial  Immunodiffusion  Test(34010) 
The  Binding  Site  Human  Caeruloplasmin 

RID(61081) 

Analyte:  (1017)  Chlamydia  Trachomatia 
Antibodies 

Test  System,  Assay,  Examination 

Amico  Amizyme  Chlamydia  trachomatis 

Antibody  Test(041 59) 
BioWhittaker  CHLAMYDEUSA  0(07319) 
BioWhittaker  CHLAMYDIA  STAT(07320) 
Incstar  Fluon>-Kit(28042) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozynie(58251) 
Virgo  Chlamydia  trachomatis  IFA 

Test(67018) 

Analyte:  (1024)  Coccklioidas  Antibodiaa 

Test  System,  Assay,  Examination 

Immuno-Mycologics  ID-Cocci  Antibody 

System(  28028) 
Meridian  Diagnostics  Coccidioides 

Immunodiffusion  System(40101) 
Meridian  Diagnostics  Premier  Coccidioides 

EIA(40121) 

Anaiylr.  (1027)  Complement  Cl 

Test  System.  Assay,  Examination 

Kent  Radial  Immunodiffusion  Test(34010) 

Analyte:  (1026)  Complement  Cl  Inhihiiar 

Test  System,  Assay,  Examination 

Kent  Radial  Immunodiffusion  Teflt(34010) 
Quidel  Cl -Inhibitor  EIA(52003) 
The  Binding  Site  Human  Cl  Inactivator 
RID(61080) 


Analyte:  (1064)  Complement  Clq 

Test  System,  Assay,  Examination 

The  Binding  Site  Human  Complement  Clq 
NLRnX61073) 

Analytr.  (1029)  Complement  C3 

Test  System.  Assay.  Examination 

Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  0(07382) 
Behring  Nor-partigen  Kit(07119) 
Bio-Chem  Laboratory  Systama  ATAC  2000/ 
2100(07188) 


/  Voi  5<.  Na  141  /  Monday.  July  26.  1983  /  IMkm 


BioWhtttabr  FIAX  SyMn(073Ul 


iQD(2S0QS) 
Hycor  Aooiiptali(2S024) 
tattmrnrnMioa  UbantMy  UnUMI 

III(2ai83) 
IntlruiiMoMlaa  Ubamoiy  MiiltiaM  B 

Plua(2tl84) 
KallHtMl  Bndoplat*  RID(34001) 
KaUwIid  OiinHptol*  RID(34003) 
Knt  Radtol  bmnunodiAidon  TmK34010) 
Ra^mts  AppUcatioM  KACWM  SFIA  Twt 

Kit(55074) 
The  Binding  Site  Hanaa  Ooaaplw— nlQ  ft 

C«  RID(61072) 


Aaalylr  (1030) 


C« 


TM  Sytlam.  Ag$ay.  Bjcamiaatkm 

Backman  Auto  CSfOTSU) 
BacknianlCS(07381) 
BeckmanlCSQ(07382) 
Behii]«  Nor^MrtisaB  KiKOniO) 
BioOiam  Latwntory  Systems  ATAC  2000/ 

2100(0nM) 
BioWhittakar  FIAX  S]rslaBi(07328) 
Helena  Laboratories  Quipiate  Systan  far 

RI0(2500S) 
Hyco(^Accuplata(2S024) 
Instrumentation  Laboratoiy  Multistat 

ni(281B3] 
Instnimentatioo  Laboratoiy  Multistat  m 

nus(281M) 
Kalleatad  Bndoplato  RID(34001) 
Kallestad  Quantiplala  RID(34003) 
Kent  Radial  Immunodiffiisian  TMt(34010) 
Reagents  Applications  RAICHEM  SPIA  Test 

iUt(5S074) 
The  Binding  Site  Human  Complomont  C3  * 

C4  RID(61072)  i 


Aaalyla:  (lOSl) 


CS 


Test  System,  Attay,  Bxaminatioa 

Kent  Radial  bmnuaodiffusion  TesK34010) 

Aaalyle:  (1046)  Conplemeat,  Total 

Test  System.  Ataay,  Examinatioa 

Kallestad  Quantiplate  RID(34003) 
Sigma  Diagnostics  Test  Kit(S8051) 

AaalytK  (1030)  Cytamagalovirva  Antibodisa 

Test  System,  Assoy,  Examination 

Abbott  CMV  Total  Ab  (BIAX04039) 
Abbott  OOMMANDBR  Systam(04334) 
Amico  Amizyme  CMV  Ab  Test(04158] 
Analytab  AOCU-LYZA  CMV  IgG  OJS  A  Test 

Syst8in(04341) 
Analytab  AOCIM.YZA  QXV  IgM  BUSA  Test 

Systein(04340) 
Baxter  Bartels  PRIMA  Cytomegaloviius  Iffi 

ELA(07296) 
Baxter  Bartels  PRIMA  Cytomegalovirus  I^ 

EIA(07297) 
Bio-Medical  Virotech  EUSA  Antibody 

Test(07313) 
BioWhittakar  CMV  CAP-M(07321) 
BioWhittakar  CMV  STATt07322) 
BioWhittakar  OIV  STAT  M(07323) 
BioWhittakar  CYTOMBGELISA  11(07324) 
BioWhittakar  FIAX  Systom(07328) 
Bion  CMV-G  AnUbody  Test  Systea4071S4) 
Diamedix  CMV  IgG  Microassay(13224) 
Diamedix  CMV  yx  Mji.  i  iiissay(l3t25) 
General  Biometrica  CytaMgalovinis  I^  IF  A 

Test(22150) 


Ganeial  BiaasMcB  qnonapiawirai  %M  VA 

Tast(221Sl) 
Gull  Ubocalastea  CMV  IFA  Aatibodias 

Teat(22073) 
GuU  Labarataks  C2IV  %G  BLISA(2]074) 
GuU  Uboraloriea  CMV  %M  BLISA(22075) 
GuU  Laboratafios  CMV  %M  FA  Th((U074 
fanmucor  Capture  CMV(28018) 
Immuno  Concepts  CMV  IgG  Ab  Test 

System(28137) 
Immuno  Concepts  CMV  IgM  AbTest 

Systaai(28141) 
Incstar  Qin-BLISA  Cytomagalorinis 

IgG(2821Q) 
Incstar  QiihBLISACytaiuegikuli  us 

IgM(28220) 
Incstar  Fluan>-Kit(28042) 
Olympus  PK7100  Automated  PratranrtisioB 

Blood  Test  Sjif  (46003) 
Pharmacia  CMV  IgG  EUSA(4901») 
Serono  Baker  Sertayme(S80gi) 
SeroBO  Diagnostics  San«yBM(S62Sl) 
Sigma  SIA  CMV  %{G(58214) 
Sigma  SIA  CMV  ^(58213) 
Syva  MicroTrak  CMV-M  EIA(56147) 
Syva  MicroTrak  CMV-TA  EIA(S8146) 
Virgo  Cytomagakmius  IFA  Test(6701B) 
Zeus  CMV  IgG  EUSA  Test  System(7000S) 
Zeus  CMV  IgG  IFA  Teat  System(78004) 
Zeus  CMV  IgM  EUSA  Test  Sy8tem(7902g) 
Zeus  CMV  I^  IFA  Teat  Sysiem(70037) 

Analyte:  (1601)  EalaaiaBbiB  Ifislolytka 
Antibodies 

Test  System,  Assay,  Examnation 

LMD  Laboratories  Amebiasis  Microtlter 

EUSA  (spectrophoto)(37024) 
LMD  Labontories  Amebiasis  Microtitar 

EUSA  (visual)(37052) 
Sigma  SL\  Amebiasis(S8101) 

Aaalyte:  (1803)  Epslein-BaiT  Vii«a 
Antibodies 

Test  System.  Assay.  Examinatiott 

Amioo  Amizyme  EB-VCA  Virus  Antigen  I|^ 

Test  (spectrophoto)(04294) 
Amico  Amizyme  EB-VCA  Virus  Antigen  IgM 

Test  (vi8ual)(04367) 
Amico  Amizyme  EBV  Ab  Te8t(04160) 
Baxt«  Bartels  PRIMA  Epstein  Bair  Vitus  IgG 

EIA(07285) 
Baxter  Bartels  PRIMA  Epstein  Barr  Virus  IgM 

EIA(07284) 
BioWhittaker  EB  VGA  STAT(07325) 
BioWhittakar  EB  VGA  STAT  M(07326) 
BioWhittaker  EBNA  STAT(07327) 
BioWhittaker  HAX  System(07328) 
Bion  EBV-G  (VGA)  Antibody  Test 

Sy8tem(07155) 
Bion  EBV-M  (VGA)  Antibody  Test 

System(07156) 
Diagnostic  Technology  EBNA  Ched4l3t>4S) 
Di^nostic  Technology  EBV  Check(13046) 
Diagnostic  Technology  EBV/EA 

Check(13047) 
Diagnostic  Technology  BBV/IgM 

Check(13048) 
Granbio  Inc.  EBNA  Anti-complemeat 

IFA(22067) 
Granbio  Inc.  Epstein-Barr  BA  IgG  IPA(22068) 
Granbio  Inc.  Epstein-Barr  VGA  i^ 

EIA(22069) 
Granbio  Inc.  Epstein-Bair  VGA  IgB 

IFA(22070) 
Granbio  Inc  Epeteln-Bait  VGA  IgM 

EIA(22071) 


Granbio  Inc  EpaMB4«  VGA  liM 

IPA(22072) 
Gun  Ubonlariaa  EBV  IPA  Aadtodiae 

Taat(22077) 
GuU  Laboratories  BBV  IgG  ELISA(22078) 
GuU  Ubontcaiaa  BBV  IgM  BLISA(2»rB) 
GuU  Ubonrioriaa  BBV  IgM  IFA  TaaK22080) 
GuU  Uboratories  EBV-SA  TeaK22081) 
GuU  Uboratorios  BBV-NA  Test(220S2) 
HUlcrest  Biologicals  EBNA  Ab  IFA 

Test(25040) 
HUkrast  Biologicals  EBV  Early  Antigen  IFA 

Te8t(25041) 
HUlcrest  Biologicals  EBV  VCAdgG)  IFA 

Test(2S043) 
HUlcrest  Biologicals  EBV  VCAOgM)  IFA 

Test(25042) 
Immuno  Concepts  Colorzyme  EA  Ab  Test 

System(28133] 
Immuno  Concepts  Colorzyme  EBNA  Ab  Test 

System(28134] 
Immuno  Concepts  Colorzyme  EBV-VCA  IgG 

Ab  Test  Sy8tem(28 136] 
Immuno  Concepts  Colorzyme  EBV-VCA  IgM 

Ab  Test  System(28135) 
Immuno  Concepts  EBNA  Ab  Test 

Sy8tem(28145j 
Immuno  Concepts  EBV-EA  Ab  Test 

System(28139) 
Immuno  Concepts  EBV-VCA  IgG  Ab  Test 

System(28142) 
bnmuno  Concepts  EBV-VCA  IgM  AbTast 

System(28140) 
Incstar  Qin-EUSA  Epstein-Barr  EBNA 

IgG{28225) 
Incstar  Qin-EUSA  Epstein-Barr  BBNA 

IgM[28226) 
Incstar  Qin-EUSA  Epstein-Barr  VGA 

IgG(28223) 
Incstar  Clin-EUSA  Epstein-Bair  VGA 

IgM(28224) 
Or^noD  Teknika  EB-VCA  IFA  Kit  0(46024) 
Organon  Teknika  EBNA  AOF  Kit(4602S) 
Organon  Tefaiika  EBV-EA  IFA  Ki«(46026) 
Organon  Teknika  EBV-M  Kit(4€027) 
Ortho  EBNA  IgG  Antibody  EUSA(46056) 
Ortho  Epstein-Barr  Virus  VCA-|gG  Antibody 

EUSA(46066) 
Ortho  Epstein-Barr  Virus  VCA-IgM  Antibody 

EUSA(46067) 
Pharmacia  Epstein  Barr  Virus  Viral  Capsid 

Antigen  IgG  EUSA(4902t) 
Phannacia  Epstein  Barr  Virus  Viral  Capsid 

Antigen  IgM  ELISA(49022] 
Sigma  SIA  Epstein-Bair  EBNA  IgM/ 

IgG(58173) 
Sigma  SIA  Epstein-Barr  VGA  |gG(S617S) 
Sigma  SL^  Epstein-Barr  VGA  ^M(58174) 
Virgo  Epstein-Barr  Virus— VGA  Antibody 

IFA  Test(67020) 
Zeus  EBV-EA  Test  System(79006) 
Zeus  EBV-NA  (AOF)  Ab  Test  Systsm(79a35) 
Zeus  EBV-VCA  IFA  Test  System(7«030) 
Zeus  EBV-VCA  IgM  Antibody  IFA  Test 

System(79031) 


Analyte:  (1912)  Fa 

Test  System.  Assay.  Examination 

Immuno-Mycologics  ID-Fimgal  Antibody 

System(28029) 
Meridian  Diagnostics  Fungal 

Immunodiftisioo  System(40062) 

Analyte:  (2214)  Glabdia.  Total 

Test  System,  Assay,  Examination 
Sigma  Diagnostics  Test  Kit(58051) 


Abbott  a»^ 
Abbott  mVA] 
Abbott  HIVAl 

EIA(04274) 
Bio-Rad  Novi 

Inununobk 
CunbridgeBi 
C^ibridgeBi 

HIV-1EIA( 
CeUular  Prodi 

BLISAdOO: 
DuPontHIV- 
Electrtmucleo 
(Genetic  Syste 
(jenetic  Syste 
Genetic  Syste 
Organon  Teb 
Oiganon  Teki 
Organon  Tela 

Microelisa . 
Ortho  Diagno 
Syva  MicroTi 

EIA(58087) 
United  Biomc 

Analyte:  (250 

Test  System. . 

Abbott  HIVAl 

Analyte:  (250 
Test  System, . 

Abbott  COM} 
Abbott  HTLV 
Cambridge  Bi 
Cellular  Prod 

EUSAClOO: 
Du  Pont  HTL 
Organon  Tekj 

Microelisa 


Becknum  Aul 
BeckmanlCS 
BeckmanlCS 
BioWhittaker 
Helena  Labor 
HycorAccup 
Instrumentati 

m(28183] 
Instrumentati 

Plus(2ei84 
Kallestad  Enc 
Kallestad  Qui 
Kent  Radial  I 
The  Binding 

RID(61082] 


UMI 
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AM^r«R(lSM)HIV 

TM  Syttam,  Auaj,  BxaaUnatioa 

Abbott  OCXblMANDBR  SyBtaiii(04334) 
Abbott  HIVAB  HIV-1  B1A(04053) 
Abbott  HIVAB  HIV-l/HIV-2  [tDNA) 

EIA(04274) 
Bio-Rad  Nov^Mtfae  HV-l 

Immunoblot(07140) 
Cambridge  Biotech  HIV-1  WB(10006) 
OSibridge  Biotech  Recombigni  (env.  k  gag) 

HIV-1  BIA(IOOIO) 
Cellular  Products  Retro-Tdi  HIV-1 

ELISA(10029) 
Du  Pont  HIV-1  EUSA(13068) 
Electionucleoiucs  HIV-1  IgG  EIA(1600e) 
Genetic  Systems  HIV-l/HIV-2  EIA(22062) 
Genetic  Systems  HIV-2  EIA(22063) 
Genetic  Systems  LAV  BIA(22064) 
Oiganon  Teknika  Bio^mtaBaad  HIV(46017) 
Oiianon  Teknika  Epiblot  HIV(46028) 
Organon  Teknika  Vironostika  HIV-1 

Microelisa  System(46036) 
Ortho  Diagnostics  HIV-1  BUSA(46057) 
Syva  MicroTrak  HIV-1  (env.  k  gag) 

EIA(58087) 
United  Biomedical  HIV-1  EIA(64016) 

Analyte:  (2507)  HIV  AatigSB 

Test  System,  Assay.  Bxaminatioa 

Abbott  HIVAG-1(040S4) 

Analyte:  (2S08)  HTLV  Antibodies 

Test  System,  Assay.  Examination 

Abbott  COMMANDER  System(04334) 
Abbott  HTLV-1  EIA(04055) 
Cambridge  Biotech  HTLV-1  ELISA(10146) 
Cellular  ProducU  Retro-Tek  HTLV-1 

ELISA(10030] 
Du  Pont  HTLV-1  BLISA(13089) 
Organon  Teknilu  Vironstika  HTLV-1 

Microelisa  As8ay(46113) 

Analyte:  (2511)  Haptoglobia 
Test  Systepi.  Assay,  Examination 

Beckman  Auto  ICS(073S3) 
Beckman  1CS(07381) 
Beckman  ICS  11(07382) 
BioWhittaker  FIAX  System(07328) 
Helena  Laboratories  Haptog]obin(25081) 
Hycor  Accuplate(2S024) 
Instrumentation  Laboratory  Multistat 

m(28183] 
Instrumentation  Laboratory  Multistat  ID 

Plus(28184) 
Kallestad  Endoplate  RID(34O01) 
Kallestad  Quantiplate  RII)(34003) 
Kent  Radial  Immunodifiusion  Te8t(34010) 
The  Binding  Site  Human  Haptoglobin 

RID(61082) 

Aaalyte:  (2513)  Belicobadar  Pylori 
Antibodies 

Test  System,  Assay,  Examination 

BioWhittaker  FIAX  System(07328) 
BioWhittaker  PYLORI  STAT(07340) 
Biomerica  GAP-IgG  ELISA(07245) 
Hycor  PYLC»AGEN  R  pylori  Tast 

Kit(25049) 
Meridian  Premier  Helicobacter  pylori  HM' 

CAP(40105) 
Quidel  Helicobacter  pylori  Microwell  BIA 

Test(52012) 

AnalytK  (2519)  Hspatitb  A  Vina  Aitfibedj 


Tast  System.  Assay,  Rmmination 

ADI  HepiDfile  Anti-HAV  IgM  B1A(04001) 

Abbott  OmiMANDER  Syslsn(04334) 

Abbott  HAVAB  EIA(04046) 

Abbott  HAVAB  RIA(04047) 

Abbott  HAVAB44  BIA(0404«) 

Abbott  HAVAB-M  RIA(04049) 

Organon  Teknika  Hepanostika  Anti-HAV  IgM 

Microelisa  Systein(46030) 
Organon  Teknika  Hepanostika  Anti-HAV 

Microelisa  Total  Ab.(46031) 
Swin  Biomedica  AB-HA^^S805S) 
Sorin  Biomedica  ETI  AB-HAVK(582S2) 
S<vin  Biomedica  HA-IgMK  (IRMAX58063) 
Syva  MicroTrak  U  Total  Anti-HAV 

EIA(58142) 
Syva  MicroTrak  Total  Anti-HAV  BIA(snsS) 

AnalytK  (2521)  Hepalilis  B  Cora  Aofdbady 

Test  System,  Assay,  Examination 

Abbott  COMMANDER  Systsm(04334) 

Abbott  CORAB(04O40) 

Abbott  CORAB-M(04041) 

Abbott  CORZYME(04O42) 

Abbott  CORZYME-M  (r-DNAH04369) 

Genetic  Systems  Anti-HBc  EIA(22059) 

Organon  Teknika  Hepanostika  ANTIOORE 

Microelisa  System(46029) 
Ortho  HBc  EUSA(46070) 
Sorin  Biomedica  AB-OOREK,  AB-OOREK 

1(58054) 
Sorin  Biomedica  CORE-IgMK  (IRMAX580S7) 
Sorin  Biomedica  ETI-AB-OOREK 

(EL\)(58060) 
Syva  MicroTrak  IgM  Anti-HBcore  EIA(58156) 

Analytr.  (2523)  Hepatitis  B  SmUcm  Antibody 

Test  System,  Assay,  Examination 

ADI  Heprofile  Anti-HBs(04269) 

Abbott  AUSAB  (EIAK04024) 

Abbott  AUSAB  (RL\K04025) 

Abbott  AUSAB  Quantitation  PaneU04026) 

Abbott  COMMANDER  System(04334) 

Organon  Teknika  Microplate  Anti-HBs 

EIA(46034) 
Sorin  Biomedica  AB-AUK-3  (RIAM58053) 

Analyte:  (2524)  Hepatitis  B  Surftca  Antigea 
(HBsAg) 

Test  System,  Assay,  Examination 

ADI  Heprofile  HBsAg(04270) 

ADI  Heprofile  HBsAg  Specificity  Test 

Kit(04268) 
Abbott  AUSCELL  (RPHA)(04027) 
Abbott  AUSCELL  Confirmatory  Test 

(RPHA)(04028) 
Abbott  AUSRL\  (RL\K04029) 
Abbott  AUSZYME  Confirmatory  Test(04031) 
Abbott  AUSZYME  MONOCLONAL 

(EIA)(04030) 
Abbott  COMMANDER  System(04334) 
Genetic  Systems  HBsAg  Confirmatory 

Test(22060) 
Genetic  Systems  HBsAg  EIA(22061) 
Organon  NML  EUSA  HBsAg  Confinnatory 

Test(46005) 
Organon  NML  ELISA  HBsAg  Screening 

Te8t(46006) 
Oiganon  NML  RIA  HBsAg  Confirmatoiy 

Test(46010) 
Organon  NML  RIA  HBsAg  Screening 

Test(46011) 
Ortho  Antibody  to  HBsAg  BUSA 

Confirmatory  Test(46041) 


Oitho  Antibody  to  HBaAg  BUSA  TaM  Syilam 

n(46042) 
Phannacia  Hepatitis  B  SurCHse  AatifH 

Coofirmatoiy  Ta*t(4g007) 
Pharmacia  Hepatitis  B  Surfva  Aadgsn* 

AntiHBa  EUSA(49008) 
Sarin  Biomedifca  AUK-3,  AUK  3J 

(R1A)(58056) 
Sarin  Biomedica  Confirmatoiy  TasKSMISS) 

AMlylr  (2525)  Hapatilk  Ba  AiMftady 

Test  System,  Assay,  Examination 

Abbott  COMMANDER  System(04334) 

Abbott  HBe  (rDNA)  EL\(04060) 

Abbott  HBe  RIA(04051) 

Organon  Teknika  Hepanostika  HBeAg/Anti- 

HBe  Microelisa(46032) 
Sorin  Biomedica  EBiC  (RIAK58059) 
Sorin  Biomedica  ETI-EBK  (EIAH58061) 
Syva  MicroTrak  HBeAg/Anti-HBe  EIA(58154) 
Syva  MicroTrak  D  Anti-HBe  EIA(S8144) 

Analyte:  (2526)  HepatitW  Be  Antjgsn 

Test  System,  Assay,  Examination 

Abbott  COMMANDER  System(04334) 
Abbott  HBe  (rDNA)  EIA(040S0) 
Abbott  HBe  RIA(040S1) 
Organon  Teknika  Hepanostika  HBeAg/Anti- 
HBe  Microelisa(46032) 
Sorin  Biomedica  EBK  (RIAM580S9) 
Sorin  Biomedica  ETI-EBK  (EIA)(58061) 
Syva  MicroTrak  HBeAg/Anti-HBe  EIA(58154) 
Syva  MicroTrak  D  HBeAg  EIA(58143) 

Analyte:  (2527)  H^Mtitk  C  Vir«a  Aniibadj 

Test  System,  Assay,  Examination 

Abbott  COMMANDER  System(04334) 
Abbott  HCV-ELK(040S2) 
Ortho  HCV  EUSA(46071) 

Analyte:  (2525)  HepatitM  Delia  Antftady 

Test  System,  Assay,  Examination 

Abbott  Anti-delta-EL\(04032) 
Abbott  Anti-delta-RIA(04033) 

Analyte:  (2530)  Herpes  Sinqdex  I  aad/ar  D 
Antibodiea 

Test  System,  Assay.  Examination 

Amico  Amizyme  HSV  Ab  Test(04161) 
Analytab  ACCU-LYZA  HSV-1  and  HSV-2 

EUSA  Test  System(04343) 
Baxter  Bartels  PRIMA  HSV  1  IgG  BIA(07288) 
Baxter  Bartels  PRIMA  HSV  1  IgM  EIA(07280) 
Baxter  Bartels  PRIMA  HSV  2  IgG  EIA(07287) 
Baxter  BarteU  PRIMA  HSV  2  IgM  BL^(07286) 
BioWhitUker  FIAX  System(0732S) 
BioWhittaker  HERPEUSA  ^(07329) 
BioWhittaker  HERPES  lft2  STAT(07330) 
BioWhittaker  HERPES  STAT(07331) 
Bion  HSVl-G  or  HSV2-G  Tast 

System(07157) 
Diagnostic  Technology  HSV  Cbeck(13049) 
Diamedix  Herpes  1  ft  2  Microassay(13242) 
General  Biometrics  Herpes  simplex  Vinis  IgG 

IFA  Test(22146) 
General  Biometrics  Herpes  simplex  Virus 

IgM  IFA  Te8t(22i47) 
Gull  Laboratories  HSV  IgG  IFA  Test(220e3) 
Gull  Laboratories  HSV  IgM  IFA  Test(22084) 
Gull  Laboratories  HSV-1  IgG  BLISA(2206S) 
GuU  Laboratories  HSV-1  IgM  BUSA(220M) 
Gull  Laboratories  HSV-2  IgG  ELISA(220e7) 
Gull  Laboratories  HSV-2  IgM  ELISA(220e8) 
Incstar  Qin-EUSA  Herpes  simplwc  ''>pe-l 

IgG(28221) 
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Inotar  GUa-BLISA  Httpm  simplex  Typ»-2 

IgG(28222) 
iDCSttf  nuafO-iat(2a042) 
Otho  HwpM  timplax  vinu  AntibodlM 

FluafaMt(46073) 
Phunacia  Herpes  simplex  VInu,  Type  1  IgG 

BLISA(49024) 
Phannada  Herpes  simplex  Virus,  Type  2  IgG 

BLISA(48023) 
Sigma  SIA  Herpes  1  and  Herpes  2(58196) 
Viigo  Herpes  Simplex  Virus  Type  1  Antibody 

IFATest(67022) 
Viigo  Herpes  Simplex  Virus  Type  2  Antibody 

IFATeet(67023) 
Zeus  HSV  Antibody  Test  Syslem(79009) 
Zeus  HSV-1  and  HSV-2  IgG  EUSA  Test 

Systems(79010) 

Aaalyte:  (2M1)  HisUmine 
Test  System,  Asaay,  Examination 
Biomerica  RIA  Test  iat(07256) 
Aulyte:  (2S31)  Hteleplaeiu  Antibodies 
Test  System.  Assay,  Examination 

Immuno-Mycologics  ID-Histo  Antibody 

System(28030) 
Meridian  Diagnostics  Pramier  Histoplasma 

BIA(40134)  I 


Aaalyle:  (2«n) 


(CIO 


Test  System,  Assay,  Examination 

Diamedix  Circulating  Immune 

Cnnplexea(13243) 
Quidel  aCClq  EIA(52004) 
Quidel  CX>Ra)i  Call  Replacement  EIA(52005) 
Sigma  SIA  Immune  Complexes(S8197) 

Aaalyle:  (2102)  Imiewnoglohulins 
MasecleBaMPelycleBal 

Test  System,  Assay.  Examination 

Helena  Laboratories  Titan  Gel 

Immun<^ix(25008) 
Helena  Laboratories  Titan  Gel  ImmunoPix 

nus(25060) 
Helena  Laboratories  Titan  Gel 

Immunoelectropboresis(2S009) 
Helena  Laboratories  Titan  IV 

Immtmoelectropborei!is(2S061 ) 
Kalleetad  Immunoelectrophoresis 

System(34002) 

Analyte:  (2803)  baaraaoglobediM  IfA 
TM  System,  Assay,  ExamixHition 

Ames  OPTD»«ATB(04275) 

I  Auto  ICS(07383)     , 
I  ICS(07381)  I 

Beckman  KS  n(07382) 
Behrii«  Noc^partigsn  Kit(07119) 
Behrii^  S-partigen  Kit(07244 
BioOiem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioWhittakar  PIAX  System(07328) 
Helena  Laboratoriea  Low  Level  Quiplate 

System  far  RID(2S0SS) 
Helena  Laboratories  Quiplate  System  far 

RID(2500S) 
Hyoor  Accuplate(25024) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  m 

P!us(28184) 
Kalleetad  Bndoplate  Low  Lavd 

immunoglobulin  Test  Kit(3403e) 
Kallaalad  BndopUte  RID(34001) 


Kallastad  Quantiplate  RID(34003) 

Kent  Radial  Immunodifhsion  Test(34010) 

Reagents  Applicatitms  RAKHEM  SFIA 

Test  Kit(55074) 
The  Binding  Site  Human  Immunoglobulin 

G,A,M  Polyclonal  RID(61067) 

Aaalyte:  (2804)  InuraBoglobaUne  IgD 

Test  System,  Assay,  Examinati<M 

Helena  Laboratories  Quiplate  System  bt 

RID(2500S) 
Hycor  Accuplate(2S024) 
Kallestad  Endoplate  RID(34001) 
Kallestad  Quantiplate  RID(34003) 
Kent  Radial  Immunodiffusion  TMt(34010) 
The  Binding  Site  Human  Immunoglobulin  D 

RID(61076) 

Analyte:  (2805)  Immunoglobalins  IgE 
Test  System,  Assay.  Examination 

ALeiCHEK  FlipSCREEN  Total  IgE(04005) 
BioWhittaker  3M  Total  IgE  U  FAST 

Test(07318) 
BioWhittaker  FL\X  System(07328) 
Qba  Coming  Magic  Lite(10055) 
Dexall  Biomedical  AlIergE  ActiTip 

System(13207) 
Diagnostic  Products  Corp.  AlaSTAT  Total 

1^13027) 
Diagnostic  Products  Corp.  Coat-A-Count 

IRMA(13109) 
Diagnostic  Products  Corp.  Milenia(13111) 
Hybritech  Tandem-E(25022) 
Hybritech  Tandem-R(25023) 
Immunotech  EZ-BEAD  ElA  Kit(28173) 
Kallestad  Allercoat  EAST(34042) 
Kallestad  Allercoat  RAST(34043) 
Kallestad  QuantiCLONE(34032) 
Kallestad  Quantizyme  1^34033) 
Leeco  Diagnostics  IgE  Quant(37008) 
MAST  CLA  Allergy  Systems 

(diemiluminescence)(40112) 
Medix  Biotech  IgE  Enzyme  Immunoassay 

Test(40102) 
NichoU  Institute  Allegro  1^43009) 
Pharmacia  CAP  System  IgE  FEL\(49046) 
Pharmacia  CAP  System  IgE  RIA(49049) 
Pharmacia  IgE  EL\(49032) 
PharmacU  IgE  EIA  UltTa(49035) 
Pharmacia  IgE  R1A(49033) 
Pharmacia  IgE  RIA  UltTa(49036) 
Pharmacia  IgE  RIACT(49034) 
Pharmacia  Phadebas  IgE  PRIST(49040) 
Pharmacia  Phadezym  IgE  PRIST(49039) 
Sanofi/Kallestad  Total  IgE  Microplate(58231) 
Serono  Baker  Serozyme(58091) 
Serono  Diagnostics  Serozyme(58251) 
Ventrex  PD  IgE  RIA(67060) 
Ventrex  Total  IgE  EIA  Extended 

Range(67058) 
Ventrex  Total  IgE  RIA  Extended 

Range(67061) 

AMlytr.  (2808)  ImmuDogloboUM  IgG 
Test  System.  Assay.  Examination 

Ames  OPTIMATE(04275) 

Beckman  Auto  K::S(07383) 

Beckman  1CS(07381) 

Beckman  ICS  n(07382) 

Behrii«  Nor-partigen  Kit(07110) 

BioChem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioWhittaker  FIAX  System(07328) 
Helena  Labontoriee  Low  Level  Quiplate 

System  far  RID(2S055) 


Helena  Labocatoriee  Quiplate  RID  Mid-Level 

IgG(25056) 
Helena  Laboratories  Quiplate  System  fior 

RID(2S005) 
Hycor  Accuplate(25024) 
Instrtmientation  Laboratoiy  Multistat 

ni(28183) 
Instrumentation  L^xiratory  Multistat  in 

Plus(28184) 
Kallestad  Endoplate  Low  Level 

Immunoglobulin  Test  Kit(34036) 
Kallestad  Endoplate  RID(34001) 
Kallestad  Endoplate  Ultra  Low  Level  IgG  Test 

Kit(34034) 
Kallestad  Quantiplate  RID(34003) 
Kent  Radial  Immunodiffusion  Test(34010) 
Reagenta  Applications  RAICHEM  SPIA  Test 

Kit(55074) 
The  Binding  Site  Human  Immunoglobulin 

GJiM  Polyclonal  RID(610e7) 

Analytr  (2807)  bummoglobulins  IgG 
Subciaeses 

Test  System.  Assay.  Examination 

Janssen  Biochemica  IgG  subclasses  EUSA 

Kit(31001) 
The  Binding  Site  BINDAZYME  Human  IgG 

Subclasses  EL\(61084) 
The  Binding  Site  Human  IgG  Subclasses 

Monoclonal  RID(61070) 
The  Binding  Site  Human  IgG  Subclasses 

Single  Dilution  RID(6lb71) 

Analyte:  (2808)  Immnnoglobulias  IgM 

Test  System,  Assay,  Examination 

Ames  OPTIMATE(04275) 

Beckman  Auto  ICS(07383) 

Beckman  K;S(07381) 

Beckman  ICS  0(07382) 

Behhng  Nor-partigen  Kit(07119) 

Behring  S-partigen  Kit(07246) 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioWhittaker  FIAX  System(07328) 
Helena  Laboratories  Low  Level  Quiplate 

System  for  RID(250S5) 
Helena  Laboratories  Quiplate  System  for 

RID(25005) 
Hycor  Accuplate(25024) 
hutrumentation  Laboratory  Multistat 

111(28163) 
Instrumentation  Laboratoiy  Multistat  III 

Plus(28184) 
Kallestad  Endoplate  Low  Level  IgM  Test 

Kit(34035) 
Kallestad  Endoplate  RID(34001) 
Kallestad  Quantiplate  RID(34003) 
Kent  Radial  Immunodiffusion  Tmt(34010) 
Reagenta  Applications  RAICHEM  SPIA  Test 

Kit(55074) 
The  Binding  Site  Human  Immunoglobulin 

G,A.M  Polyclonal  RID(61067) 

Analyte:  (2810)  Inflaeaxa  A  Antibodiae 
Test  System,  Assay,  Examination 

Bio-Medical  VinKech  EUSA  AnHbody 
Test(07313) 

AMiyte:  (2811)  laftneBxe  B  Aatibediea 

Test  System,  Assay,  Examination 

Bio-Medical  Virotech  EUSA  Antibody 
Test(07313) 

Aaalyte:  (2817) 
-    -  '  OFbAW 


Fader  BlecUi« 
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TAC2000^ 


Test  System,  Assay,  Bxamnation 

Diagnostic  Products  Qxp.  Solid 
F^bua(13112) 

Analyte:  (3402)  Kappa  Ug)M  CUm 

Test  System,  Assay,  Examination 

Beckmaa  Auto  ICS(073S3) 
Backman  ICS(07381) 
Beckman  ICS  0(07382) 
Helena  Laboratoriet  Titan  IV  Double 
Difiiuion(2S03S) 

Analyte:  (3705)  Laadnla  U^M  Chaiai 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  KS  0(07382) 
Helena  Laboratoriea  Titan  IV  Doubi* 
Difhsion(2S039) 

Analyta:  (3707)  Legfanella  Antfliodiei 

Test  System,  Assay.  Examination 

MarDx  Legionella  IFA  Test  Sy«t8m(40010) 
Organon  Teknika  Legionella  IFA  Kit  1(46033) 
Scimedx  Lyme  Detect  Teat  Syttem(58025) 
Zeus  Legionella  IFA  Antibody  test 
System(79013) 

Analyte:  (3718)  Loptoqiira  Antibodiaa 

Test  System,  Assay,  Exaaiination 

Hillcrest  Biologicals  Leptoqiitosis 
O1A(2S047) 


AnalytK  (S714)  Lyme  Dhaaaa  Ant&odiaa 
(Borralia  Bofgdoftei  AM 

Test  System,  Assay,  Examination 

Analytab  API  Lyme  BUSA  Test  Kit(04326) 
Baxter  Bartels  PRIMA  Lyme  Disease 

DA(07298) 
BioWhittaker  3M  IgG/IgM  PASTLYMB 

Test(07317) 
BioWhittaker  nAX  System(07328) 
BioWhittaker  LYME  STAT(07332) 
BioWhittakar  LYME  STAT  M(07333) 
Cambridge  Biotech  Human  Lyme  EIA(t0009) 
Diamedix  Lyme  Disease  Microassay(13244) 
Diamedix  Lyme  IgM  Microassay(13170) 
General  Biometrics  ImmunoWELL  Borrelia 

(Lyme)Test(22048) 
General  Biometrics  ImmunoWELL 

Recombinant  P39  (Lyme)  Test(22054) 
Gull  Laboratories  Lyme  IgM  ELISA(22080) 
Hillcrest  Biologicals  Lyme  Disease 

ELISA(2S050) 
Hillcrest  Biologicals  Lyme  Disease  IFA  (IgG) 

Test(25044l 
MarDx  Lyme  Disease  EIA  (IgM  ft  IgG)(40011) 
Mari3x  Lyme  Disease  EIA  lgG(40012) 
MarDx  Lyme  Disease  EIA  IgM(40013) 
MarDx  Lyme  Disease  IgG  IFA  Test 

System(40014) 
MarDx  Lyme  Disease  IgM  DfATast 

System(4001S) 
Sanofi  Pasteur  Platolia  Lyma(S8137) 
Scimedx  Lyme  Delect  Test  SyMMa(sa02S) 
Sigma  SLA  Lyme  DiiBasa(S810(8 
Zeus  Lyme  Diseaae  IFA  Antibody  TeM 

System(7g014) 
Zeus  Lyme  BUSA  Gonbo  Teal 

Systom(79015) 
Zeus  Lyme  IgG  BUSA  Tim  Syatsm(79in6) 
Zeus  Lyme  IgM  BUSA  TM  SystaiB(7M17) 

Aaalyte:  (3717)  Ljmqra* 


Test  System,  Assay,  Examination 

Kallestad  Quantiplate  RID(34003) 

Analyte:  (4007)  Munps  Antibodka 

Test  System,  Assay,  Examination ' 

BioWhittaker  FL\X  System(07328) 
BioWhittaker  MUMPSTAT(07337) 
Phannacia  Mumps  IgG  ELISA(40020) 
Virgo  Mump*  Antibody  IFA  Test(6702S) 

Analyte:  (4018)  Mycoplasau  Fiis«»Mia 
Antibodies 

Test  System,  Assay,  Examination 

BioWhittaker  FIAX  System(07328) 
BioWhittaker  MYCOPLASMA  STAT(07338) 
BioWhittaker  MYCOPLASMEUSA  0(07339) 
Incstar  IgM-MP  Reverse  EUSA  ICit(28044) 
Incstar  Mp  Test  IgM/IgG  MA  Reverse  BUSA 

lGt(28047) 
Seradyn  Color  Vue  -  Mycoplasma 

pDeumoniar38(M  1] 
Zeus  MP  IrC  IFA  Test  System(70019) 
Zeus  MP  IgM  IFA  Test  System(79020) 

Analyte:  (4911)  Prealbumin 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 
Beckman  iCSr07381)     • 
Beckman  ICS  nf07382) 
Behring  M-partigen  Kit(07118) 
Instrumentation  Laboratoiy  Multistat 

111(28183) 
Kent  Radial  Immunodiffusion  Te8t(34010) 
The  Binding  Site  Human  Prealbumin 

Rn)(61083) 

Analyte:  (4916)  Properdin  Factor  B 

Test  System,  Assay,  Examination 

Beckman  Auto  ICS(07383) 

Beckman  ICSr07381) 

Beckman  ICS  11(07382) 

Kent  Radial  Immunodiffusion  Te8t(34010) 

Analyte:  (4919)  Prostatic  Specific  Aatigsa 
(PSA) 

Test  System,  Assay,  Examination 

Hybritech  Tandem-Ef25022) 
Hybritech  Tandem-R(25023) 

Analyte:  (4920)  Protein  Fractiooa 

Test  System,  Assay,  Examination 

Beckman  Paragon  HRE  Electrophoresis 

Kit(07370) 
Beckman  Paragon  Immunoelectrophoresis 

(lEP)  Kit(07374) 
Becknian  Paragon  Immunofixatian 

Electrophoresis  (IFE)  Kit(07375) 
Beckman  Paragon  SPE  Electrophoresis 

lCit(07369) 
Beckman  Paragon  SPE-II  Electrophoresis 

Kit(07368) 
Helena  Lab.  Titan  Gel  Multi-Slot  SP 

Electrophoresis  Systemr25063) 
Helena  Laboratories  REP  SPE(2S117) 
Helena  Laboratories  REP  SPE  Hi  Res-15 

Procedure(25068) 
Helena  Laboratories  REP  SPE  Plus(25066) 
Helena  Laboratories  REP  SPE  Plus  (Ponceau 

S)(2S069) 
Helena  Laboratories  REP  SPE  Template 

(Ponceau  S)  PToced.(25064) 
Helena  Laboratories  REP  SPE  Template 

Procedure(25067) 


Helena  Laboiatorias  Super  Z  Sanun  Proteta 

Kit(25006) 
Helena  Laboratories  THan  Gti  Hl^ 

Resolution  Protein  Kit(25007) 
Helena  Laboratories  Titan  Gel  Serum  Protein 

System(25062) 

Analyta:  (5S04)  Baspiratofy  Syaqrttel  Vkw 
Aalibediaa 

Test  System,  Assay,  Examination 

Gull  Labocatories  RSV  Antibodies  IFA 

Test(22091) 
Virgo  RSV  Antibody  IFA  Test(67026) 

Analyte:  (5S08)  Rheomatoid  Padar  (IF) 

Test  System,  Assay,  Examinatioa 

ALeiCHEK  RF  Assay(04007) 
Beckman  Auto  1CS(07383) 
Beckman  K:S(07381) 
Beckman  K^S  Or07382) 
BioWhittaker  FIAX  System(07328) 
Diamedix  RF  Microassay(13245) 
Hemagen  RF(25013) 
Sigma  SIA  Rheumatoid  Factor(58216) 

Analyta:  (5S12)  RickattsU  RkkatHU  Ak 
(Rocky  Mt.  Spotted  Ferar) 

Test  System,  Assay,  Examination 

Hillcrest  Biologicals  Rickettsia  O'A  (IgG) 

Test(25045) 
Hillcrest  Biologicals  Rickettsia  IFA  (IgM) 

Test(25046) 

Analyte:  (5514)  Rkkoltaia  Xypki  Ab  (I^phM 
Antibodiea) 

Test  System,  Assay,  Examination 

Hillcrest  Biologicals  RicketUia  O'A  (IgG) 

Te8t(25045) 
Hillcrest  Biologicals  Rickettsia  IFA  (I^ 

Test(25046) 

AnalytK  (5510)  RiAoDa  AnHbodtei 

Test  System,  Assay,  Examination 

Abbott  Rubazyme(0406S) 

Abbott  Rubazyme-M(04066) 

Analytab  AOCULYZA  Rubella  IgG  EUSA 

Test  System(04337) 
Analytab  AOCU-LYZA  Rubella  IgM  EUSA 

Test  System(04339) 
Baxter  Bartels  PRIMA  Rubella  IgG 

EL\(07295) 
Baxter  Bartels  PRIMA  Rubella  IgM 

EIA(07294) 
BioWhittaker  FIAX  System(07328) 
BioWhittaker  RUBECAP-M(07341) 
BioWhittaker  RUBEUSA  0(07342) 
BioWhittaker  RUBESTAT(07343) 
BioWhittaker  RUBBSTAT  M(07344) 
Diamedix  Rubella  IgG  Microassay(13227) 
Gull  Uboratones  Rubella  IgG  ELISA(22092) 
Gull  Laboratories  Rubella  IgM  EUSA(22093) 
Incstar  Clin-EUSA  Rubella  lgG(28217) 
Pharmacia  Rubella  IgG  ELISA(4902S) 
Sanofi  Pasteur  Plalelia  Rubella  IgG(58136) 
Sigma  SIA  Rubella  IgG(58101) 
Sigma  SIA  Rubella  IgM(58102) 
Syva  MicroTrak  Rubella-G  E1A(58149) 
Syva  MicroTrak  RubelU-M  EIA(581S0) 
Virgo  RubeiU  Antibody  O'A  Test(67027) 
Zeus  Rubella  IgG  EUSA  Test  System(79023) 
Zeus  RubeUa  IgM  EUSA  Test  System(79036) 

Analyte:  (5511)  Rubeola  Antibodiaa 
(Moaslaa) 
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ButarB«t*b  PRIMA  Rubeola  IgG 

EIA(072«1) 
B«ttr  BwtaU  PRIMA  RubmU  IgM 

BIA(07290) 
Bio-M«lkal  Virotsch  BLISA  Antibody 

TMK07313) 
BioWhittakor  PIAX  Syttem(07328] 
BioWblttakar  MBASBLESTAT(07334) 
BioWbittakar  MEASBLESTAT  M(0733S) 
BioWblttakar  MEASBUSA  11(07336) 
Bion  Measl«a<;  Antibody  Teat 

Sy«tem(07158) 
Bion  Meailea-M  Antibody  Teat 

Sy*tHD(0715B) 
Diamedix  Meaada  IgG  Microaaaay(l3246) 
Gull  Labontoriea  Rubeola  IFA  Antibodiea 

Teat(220»4) 
Gull  Labocatoriee  RubeoU  IgG  ELISA(22095) 
Gull  Ubontoriea  RubeoU  IgM  ELISA(22096) 
Incatar  Oin-BUSA  Rubeola  IgG(28218) 
Pbaimacia  Meaalaa  IgG  BLISA(49026) 
Pbannacia  Measlea  IgM  BLISA(4M)27) 
Siyna  SIA  Measlea  1^0(58176) 
Sigma  SIA  Measles  IgM(58177) 
Viigo  Measles  Antibody  IFA  Test(67024) 
Zeus  Measles  Test  System(70021) 


Aaalyta:  (SM3)  Scfaista 


lAirtibodiaa 


Test  Systaoi,  Assay,  Examination 

Amico  Amizyme  Scbistoaama  species  Ab 
Teat  System(04l62) 

AaalylK  (S«1S)  Stapbylococcna  Anreaa 


Test  System,  Assay,  Examination 
Meridian  Diagnostics  Endo-Stapb(40106) 
Aaalyte:  (SlOl)  TSH  Receptor  Antibody 
Test  System,  Assay,  Examination 

Kronus  Kalibre-R  TSH  Receptor  (TRAb) 
Kit(34022) 

AaalytK  (MU)  Taaida  Solioai  Antibodiea 
(CyatiGarcoaia) 

Test  System,  Assay.  Examination 

LMD  Laborat(»ies  Cysticeicoais  Microtiter 

BLISA  (spectioK37022) 
LMD  Laboratories  Cysticeicoais  Microtiter 

BUSA  (visualM37049) 

Aaalytr  (6113)  Toxoplaaaa  Gondii 
Antibodiea 

Test  System,  Assay,  Examination 

Abbott  Toxo-G  EL\  Kit(04079) 
Abbott  Toxo-M  EIA  iat(04O80) 
Amico  Amizyme  Toxoplasma  gondii  Ab  Test 

Systan(04163) 
Analytab  ACCU-LYZA  Toxo  IgG  BUSA  Test 

System(04336) 
Analytab  AGCU-LYZA  Toxo  IgM  BUSA  Test 

System(04342) 
Baxter  Baitels  PRIMA  Toxoplasma  IgG 

BIA(07292) 
Baxter  BarteU  PRIMA  Toxoplasma  IgM 

BIA(07293) 
BioWblttakar  FIAX  System(07328) 
BioWblttakar  TOXCX:AP-M(07347) 
BioWblttakar  TOXCKUSA  0(07348) 
BioWblttakar  TOXOSTAT(07349) 
BioWblttakar  TOXOSTAT  M(07350) 
Diagnoatic  Technology  Toxo/lgM 

aack(13052) 


UMI 


Diamedix  Toxoplasma  IgG 

Mlcioassay(13232) 
Diamedix  Toxoplaama  IgM 

Micniaasay(13233) 
General  Biometrica  Toxoplasmosis  IgG  IFA 

Taat(22149) 
General  Biometrica  Toxoplasmoais  IgM  IFA 

Test(22148) 
Gull  Laboratories  Toxo  IFA  Antibodiea 

Test(22097) 
Gull  Uboratories  Toxo  IgG  EUSA(22098) 
Gull  Uboratories  Toxo  IgM  BLISA(220B9) 
Gull  Laboratories  Toxo  IgM  IFA  Test(22100) 
Incstar  din-EUSA  Toxoplasma  gon<Ui 

IgG(2821S) 
Incatar  Qin-BLISA  Toxoplasma  gondii 

IgM(28216) 
Incstar  Fluon>-lCit(28042) 
LMD  Laboratories  Toxoplasma  IgG  Microtiter 

ELISA  (spectio)(37021) 
LMD  Laboratoriea  Toxoplasma  IgG  Microtiter 

BLISA  (visual)(370Sl) 
Organon  Teknika  Toxo  IFA  Kit  1(46035) 
Pharmacia  Toxoplasma  gondii  IgG 

EUSA(49028) 
Sanofi  Pasteur  Platelia  Toxo  IgG(58138) 
Sanofi  Pasteur  Platelia  Toxo  IgM(58139) 
Sigma  SIA  Toxoplasma  IgG(58179) 
Sigma  SIA  Toxoplasma  IgM(58198) 
Syva  MicroTrak  Toxo-G  EIA(58146) 
Syva  MicroTrak  Toxo-M  BIA(58145) 
Virgo  Toxoplasma  gondii  Antibody  IFA 

Test(67028) 
Wampole  TPM-TEST(70089) 
Zeus  IFA  Toxoplasma  Test  System(79011) 
Zeus  TOXO  IgG  ELISA  Test  System(79026) 
Zeus  TOXO  IgM  EUSA  Test  System(79027) 

Analyta:  (6114)  Tranafaria 

Test  System,  Assay.  Examination 

Beckman  Auto  ICS(07383) 
Beckman  1CS(07381) 
Beckman  ICS  0(07382) 
Behring  Nor-partigen  Kit(07119) 
Bio-Qtem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
BioWhittaker  FIAX  Sy8tem(07328) 
Helena  Laboratories  Quiplate  System  for 

Rn)(2500S) 
Hycor  Accuplate(25024) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  ID 

Plus(28184) 
Kallestad  Endoplate  RID(34001) 
Kallestad  C^uantiplate  RID(34003) 
Kent  Radial  Immunodifiusion  Test(34010) 
Reagents  Applications  RAICHEM  SPIA  Test 

iat(55074) 
The  Binding  Site  Human  Transferrin 

REH61069) 

Analyta:  (6115)  Treponema  PallidiUB 
Antibodiea  (Indndaa  Raagin) 

Test  System,  Assay,  Examination 

ADI  Visuwell  Reagin 

(spectrophotometricK04366) . 
ADI  Visuwell  Reagin  (visual)(04003) 
Amea  Sen-tek(04153) 
Becton  Dickinson  BBL  Reagents  for  SyphlUs 

Seiol.  (FTA-ABS)(072SO) 
Becton  Dickinson  BBL  Syphilis  Serology 

Reagents  (VDRL)(07249) 
Diagnoatic  Chemicals  SyphiUs-G  Test 

Klt(13166) 


Diagnostic  Chemicals  Syphilis-M  Teat 

Kit(13171) 
Difco  Bacto  FTA-ABS(13163) 
Difbo  Bacto  VDRL(13057) 
Fiaher  Diagnoatic  VDRL(19007) 
Gamma  Biologicals  VDRL(22116) 
Incstar  Fluoro-lCit(28042) 
MatDx  FTA-ABS  Test  Syst«n(40009) 
Olympus  PK7100  Automated  Pretransfiisiott 

Blood  Test  System(46003) 
Roach  Ubontories  FTA-ABS(55073) 
Sdmedx  FTA-ABS  Test  System(58022) 
Virgo  FTA-ABS  O'A  Test(67021) 
Zeus  FTA-ABS  Double  Stain  Test 

Sy8tem(79034) 
Zeus  FTA-ABS  Test  Sy8tem(79007) 

AnalytK  (6126)  Trichinella  Antibodiea 

Test  System,  Assay,  Examination 

LMD  Laboratories  TrichineUa  Microtiter 

EUSA  (spectro)(37023) 
LMD  Laboratories  Trichinella  Microtiter 

ELISA  (visualK37050) 

AnalytK  (6129)  Tkypaia 

Test  System.  Assay,  Examination 
Sorin  Biomedica  Trypsik(58134) 

Analyta:  (6704)  Vaiicella-Zoatar  Vims 
Antibodies 

Test  System,  Assay,  Examination 

BioWhittaker  FIAX  Sy8tem(07328) 
BioWhittaker  VARICEUSA  0(07351) 
BioWhittaker  VARICELLA  STAT(07352) 
Diamedix  VZV  Microa8say(13247) 
GuU  Laboratories  VZV  IgG  O'A  Test(22101) 
Gull  Uboratories  VZV  IgM  O'A  Test(22125) 
Incstar  Qin-ELISA  Varicella  zoster 

IgG(28227) 
Pharmacia  Varicella-Zoster  Virus  IgG 

EUSA(49030) 
Pharmacia  Varicella-Zoster  Virus  IgM 

EUSAH9029) 
Sigma  SL\  VZV  IgG(58199) 
Virgo  Varicella-zoster  Antibody  IFA 

Te8t(67029) 
Zeus  VZ  IgG  IFA  Test  System(79028) 

Speciality/Subspeciality:  Hematology 

Analyte:  (0461)  Activated  Clotting  Tim* 
(ACT) 

Test  System,  Assay,  Examination 

All  Manual  Tilt-Tube  Coagulation 
Procedui«s(04424) 

Analyta:  (0409)  Activated  Partial 
Thromboplastin  Tima  (AFTT) 

Test  System,  Assay,  Examination 

AU  Manual  Tilt-Tube  CoagulaUon 
Procedure8(04424) 

Analyte:  (0463)  Alpha-^-Antiplasmin 

Test  System,  Assay,  Examination 

Diagnostica  Stago  STACHROM 

Antiplasmin(13209) 
Helena  Uboratories  Cbiomogenic  Systems 

Analyzer  1200(25111) 
Instrumentation  Uboratory  IL  ACL 

200(28075) 
Instrumentation  Ubontoiy  IL  ACL 

2000(28076) 
Instrumentation  Uboratory  IL  ACL 

300(28077) 


Instiumentat 

Plua(2819; 
Instrumentat 

3000(28071 
Instrumentat 

Plus(2807( 
Instrumentat 

810(28080 
Medical  LriM 

C(40037) 
Medical  Lab< 

q40042) 
Oiganon  Tek 

Antiplasm 

Analyte:  (0« 
Test  System, 

American  Bi 

Antiplasm 

OithoKoagu 

AnalytK  (04 

Test  System, 

American  Dl 

Antithron 
Beckman  A\) 
Beckman  IC 
Beckman  IG 
Behring  Nor 
Bio/Data  PA 
Diagnostica 
Helena  Ubo 

Analyzer' 
Helena  Ubo 

RnX2500! 
InstTumenta 

100(28073 
In8tr\m[ienta 

200(2807* 
Instrumenta 

2000(280; 
Instr\unenta 

300(2807/ 
Instrumenta 

Plu8(2819 
Instrumenta 

3000(280: 
Instrumenta 

Plus(2807 
Instrumenta 

810(2808( 
Instrumenta 

01(28183) 
Instruments 

Plus(2818 
Kent  Radial 
LAborOOA 
LAborCOA 
LAborOOA 
LAborCoaE 
Medical  Ul 

C(40037) 
Medical  Ul 

C(40042) 
Organon  Te 

IOAssay( 
OrthoKoag 
Sigma  Aocv 
Sigma  Acci 
TheBindin; 

ROXOIOO 

AaalytK  CO' 

TestSysten 

Diagnostics 
TG(1312I 
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butnioMntation  Laboratoiy  IL  AGL  300 

Plus(28197) 
Instnonaotatioa  Laboratoiy  TL  ACL 

3000(28078) 
Instrunwntatioa  Laboratoiy  IL  ACL  3000 

Plus(2807g) 
InstnmMDtatioa  Laboratoiy  IL  ACX 

810(28060) 
Medical  Ldraratcxy  MLA  Blectn  1000 

C(40037) 
Medical  Laboratory  MLA  Electn  900 

0(40042) 
Oiganon  Teknika  Quomostnta  Alpha-2- 

Antiplasmin  A58ay(46004) 

Analyta:  (0483)  Andplaaada 
Tegt  Syttem,  Assay,  Examination 

American  Bloproducts  STACHROM 

Antiplasmin  Test  ICit(04428) 
Oitho  Koegulab  CTS(46128) 

Analyto:  (04S6)  AatitfaranbiB  in  (ATHI) 

Test  Systam,  Assay,  Examination 

American  Diagnostica  Actichrome 

Antithrombin  01(04358) 
Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  11(07382) 
Behring  No^paItigen  Kit(07119) 
Bio/Data  PAP-4C(07193) 
Diagnostica  Stago  UATBST  AT  01(13152) 
Helena  Laboratories  Qiromogenic  Systems 

Analyzer  1200(25111) 
Helena  Laboratories  Quiplate  System  for 

RID(25005) 
Instrumentation  Laboratory  IL  ACL 

100(28073) 
Instrimientation  Laboratoiy  IL  ACL    .  , 

200(28075) 
Instrumentation  Laboratoiy  IL  ACL 

2000(28076) 
Instrumentation  Laboratory  IL  ACL 

300(28077) 
Instrumentation  Laboratoiy  IL  ACL  300 

Plus(28197) 
Instrumentation  Laboratoiy  IL  ACL 

3000(28078) 
Instrumentation  Laboratoiy  IL  ACL  3000 

Plus(2807g) 
Instrumentation  Laboratoiy  IL  ACL 

810(28080) 
Instrumentation  Laboratoiy  Multistat 

10(28183) 
Instrumentation  Laboratoiy  Multistat  01 

Plus(28184) 
Kent  Radial  Immunodiffusion  Test(34010) 
LAbor  OOA  Data  2000(37034) 
LAbor  COA  Screener(37033) 
LAbor  COA  System(37035) 
LAbor  CoaDaU  3000(37066) 
Medical  Laboratmy  MLA  Electra  1000 

C(40037) 
Medical  Labwatory  MLA  Electra  900 

C(40042) 
Organon  Teknika  Chromostrata  Antithrombin 

m  Assay(46093) 
Ortho  KoaguUb  CTS(46128) 
Sigma  AccuStasis  1000(58049) 
Sigma  AccuStasU  2000(58050) 
Tm  Binding  Site  Htmian  Antithrombin  10 

Ra}(61068) 

AnalytK  (0713)  Bata-Tbronbogloiralia 
Test  System,  Assay,  Examination 

Diagnostica  Stago  ASSERACHROM  B- 
TG(13128) 


Analyto:  (0716)  B«dy  Ffadd  Mtoaacapte 


Test  System,  Assay,  Examination 

All  Body  Fluid  Elements  Midoaooi^  ID 
Procedures(04130) 

Aulyte:  (1061)  Canbra^iaal  Fhdd 
Micraacopic  F 


Test  System,  Assay,  Exaniination 

AU  Manual  Cerebrospinal  Fluid  Call  Count 
Procedures(04363) 

AnalytK  (1044)  Coagnlatka  Fadan 

Test  System,  Assay,  Examination 

AU  Manual  Tilt-Tube  Coagulation 

Procedure8(04424) 
American  Scientific  Fibrometer(04145) 
Becton  Dicldnson  BBL  Fibrometer(07080) 
Bio/Data  PAP-4C(07193) 
Biopool  Spectrolyse  Factor  VOKX07217) 
Diagnostica  Stago  874(13218) 
Diagnostica  Stago  Stachrom  VIO£(13146) 
General  Diagnostics  Coag-A-Mate 

2001(22138) 
General  Diagnostics  Coag-A-Mate  Dual 

Channel(22137) 
General  Diagnostics  Coag-A-Mate  X2(22057) 
Helena  Laboratories  Cascade  480(25002) 
Helena  Laboratories  Chromogenic  Systems 

Analyzer  1200(25111) 
Instrimientation  Laboratoiy  IL  ACL 

100(28073) 
Instrumentation  Laboratory  IL  ACL 

1000(28074) 
Instrumentation  Laboratory  IL  ACL 

200(28075) 
Instiumentation  Laboratory  IL  ACL 

2000(28076) 
Instrumentation  Laboratoiy  IL  ACL 

300(28077) 
Instrumentation  Laboratoiy  IL  ACL  300 

Plus(28ig7) 
Instrumentation  Laboratory  IL  ACL 

3000(28078) 
Instnunentation  Laboratory  IL  ACL  3000 

Plus(28079) 
Instrumentation  Laboratoiy  IL  ACL 

810(28080) 
LAbor  COA  Data  2000(37034) 
LAbor  OOA  Screener(37033) 
LAbor  COA  System(3703S) 
LAbor  CoaData  3000(37066) 
Lancer  Coagulyzer  Jr.  01(37025) 
Logos  elvi  818  Digiclot(37013) 
Logos  elvi  819  Multi  aot(37014) 
L^  elvi  820  Digiclot  0(37015) 
Medical  Laboratory  MLA  Electra  1000 

0(40037) 
Medical  Uboratoiy  MLA  Electra  750(40039) 
Medical  Uboratoiy  MLA  Electra  800(40040) 
Medical  Laboratoiy  MLA  Electra  800  (with 

data  inanagement)(40122) 
Medical  Uboratoiy  MLA  Electra  900(40041) 
Medical  Uboratoiy  MLA  Electra  900 

0(40042) 
Organon  Teknika  Coag-A-Mate  RA4(46019) 
Oi^on  Teknika  Coag-A-Mate  XC(46021) 
Oiganon  Teknika  Coag-A-Mate  XC 

Plus(46022) 
Organon  Teknika  Coag-A-Mate  XM(46023) 
Oitho  KoaguUb  M(46lll) 
Ortho  Koagulab  16S(46074) 
Ortho  Koagulab  32-5(46123) 
Ortho  Koagulab  40-A(46076) 


Ortho  Koagulab  60^46122) 
Shervvood  Medical  GoMiiliiw  )r.(S6140) 
Sigma  AccuStasU  1000(58049) 
Sigma  AccuStasis  2000(58050) 
TBOO  CoatroD  F2(61065) 
TECO  CoatroB  0(61047) 
TEOO  Coatron  Jr{61048) 

Analyto:  (1616)  EoainopUb 

Test  System,  Assay,  Examination 

All  Manual  Eosinophil  Count 
Procadures(04353) 

Analyto:  (1917)  Factor  DC  Aatigm 

Test  System,  Assay,  Examination 

Diagnostica  Stago  ASSBRA(]HROM 

D(:Ag(13134) 
Diagnostica  Stago  Assera-Plato  IX:Ag(13142) 

Analyto:  (1918)  Factor  Vm  Ralatod  AntigaB 

Test  System,  Assay,  Examination 

Helena  Laboratories  Factor  VIO  Related 

Antigen  Rocket  Sys.(25031) 
International  Immunoassay  Labs  EIA-F8 

Kit(28155) 

AnalytR  (1920)  Factor  X 

Test  System,  Assay,  Examination 

Instrumentation  Uboratoiy  Multistat 

01(28183) 
Instnunentation  Uboratoiy  Multistat  ID 

Plus(28184) 

Analyto:  (1904)  Fflirin  Split  Prodvcts  (Fibrin 
DegradatioB) 

Test  System,  Assay.  Examination 

American  Diagnostica  Dimertest  StripWeU 

EIA  Kit(04425) 
Diagnostica  Stago  ASSERACHROM  D- 

Di(13135) 
Organon  Teknika  Fibrinostika  FbDP 

Microelisa  System(46112) 
Sigma  Fibrin/Fibrinogen  Degradation 

Products(58222) 

Analyto:  (1905)  Fibrinogen 
Test  System,  Assay,  Examination 

Bio-Chem  Laboratory  Systems  AT  AC  2000/ 

2100(07188) 
Instrumentation  Uboratoiy  Multistat 

01(28183) 
Instmmentation  Uboratoiy  Multistat  10 

Plus(28184) 
Oiganon  Teknika  Fibriqulk(46118) 

Analyto  (1916)  Fibrinopeptide  A 

Test  System,  Assay,  Examination 

Diagnostica  Stago  ASSERACHROM 
FPA(13132) 

Analyto:  (1021)  FibronacHn 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Uboratoiy  Multistat  10 

Plus(28184) 

AnalytK  (2515)  Hemoglobin 
Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Data  Medical  Associates  Hemoglobin 
Detennination(  1 3  2  SO) 
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Blactronucleonics  FLBX]GBM(16010) 
MaUiackrodt  StmaaUm  370(40126) 
Point*  Scientific  180  QMinittiy 

Analyni(49064) 
Sondyn  Honoglobin  Da(Miniaatioii(5«171) 
Sandyn  Quick-Cham  n(SSlS7) 
Sangan  Quick-aiam(58ia6) 
Senian  StatEua{58185) 
Sigma  Diagnoftics  Plasna 

Hamoglobin(5S226) 
Sigma  Diagnoatica  Taat  Kit(580Sl) 
Sigma  Diagnoatica  Total  Hanioglobin(5a225) 
SmithKlina  ESKALAB<X:S(5819S) 
Stanbio  Pramiara(58210) 
Starling  Diagnoatica  Analyxar  2000(58229) 

Analyla:  (aS4«)  HaaMglobia  Al 

Tast  Syttem,  Assay,  Examination 

Halana  Laboratoriat  Heme  Spac  Plua(25116) 

AulylR  (253S)  IIaaM>globui  A2 

Test  System,  Assay,  Examination 

Helena  Laboratoriea  Beta-Thai  HbA2  Quik 

Columnf25057) 
Helena  Laboratories  Heme  Spec  Plus(25116) 
Helena  Laboratories  Sidde-Tbal  Quik 

Column(  25058) 
laolab  Quik-Sep  Hemoglobin  A2  Test 

System(20iao) 

Analjrta:  (2537)  Hemoglobia  Barta 

Test  System,  Assay,  Examination 

Isolab  Quik-Sep  Alpha-Thai  Scnen(28101) 

Analyla:  (2816)  HanoglofaiD  P 

Test  System,  Assay,  Examination 

Helena  Laborataries  Quipiata  System  for 

RnX2S005) 
laolab  Quik-Sep  Hemoglobin  P  Assay(28102] 
Isolab  Quik-Sep  Sickle-Cell  PTest(28103) 

Analyta:  (2544)  Haaoglobia  FractiaiM 

Test  System,  Assay,  Examination 

Beckman  Paragon  Add  Hamo^obin  (Add 

Hb)  Elactropho.  Kit(07372) 
Beckman  Paragon  Hanx)globin  (Hb) 

Elactrophaceais  Kit(07373) 
Helena  Laboratoriea  Hemoglobin 

Electiopharesis(2S075) 
Helena  Laboratcvias  REP  Hemaglobin-30  lEF 

Proc8dura(2S074) 
Helena  Laboratoriea  Titan  in  I%b  ID 

BlaclTopbaresis(25076) 
Helena  Laboratoriea  Titan  IV  Qtrate  Hgb 

Electn>pharasis(25073) 
Isolab  Resolv»-Hb(28195)         i 

A— lyte  (2536)  Hemoglobia  8 

Test  System,  Assay,  Examination 

Helena  Laboratories  Heme  Spec  Plus(2S116) 
Isolab  HamoCaid  Hb  A  and  S(2eill) 
Isolab  HamoCard  Hemoglobin  S 
Aaaay(28100) 


AaalytK  (2516)1 

Test  Systam.  Assay.  Examinatioa 

Bio/Data  PAP-4C(07193) 
Diagnoatica  Stago  ST4(13218) 
Di^noatica  Stago  Stachram  Haparin(13144) 
Hakma  Laboratoriea  rhmmnganic  Systems 

Analyaarl200(2Slll) 
Inatnimontation  Laboratory  IL  ACL 

200(26075) 


UMI 


Instnimentatlcm  Laboratory  IL  ACL 

2000(28076) 
Instrumentation  Laboratory  IL  ACL 

300(28077) 
Instrumentation  Laboratory  IL  ACL  300 

PIus(28197) 
Instrumentation  Laboratory  IL  ACL 

3000(28078) 
Instrumentation  Laboratory  IL  ACL  3000 

Plus(28079) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instnimeniation  Laboratory  Multistat  m 

Plus(28184) 
LAborCOA  System(3703S) 
Medical  Laboratory  MLA  Blectra  900 

C(40042) 
Organon  Teknika  Chromoatrate  Heparin 

Anti-Xa  Assay(46091) 

Analyta:  (3716)  Leakocyta  AggragatioD 

Test  System.  Assay,  Examination 

Bio/Data  PAP-4(07194) 
Bio/Data  PAP-4Q07193) 

Analyta:  (4021)  Malarial  Paraaita 

Test  System,  Assay,  Examination 

Becton  Dickinson  QBC  Blood  Parasite 
Detection  Method(07214) 

Analyta:  (4940)  Plaamin 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 

Analyta:  (4907)  Plaaminogan 
Test  System,  Assay,  Examination 

American  Diagnostica  Actichroma 

PLG(04357) 
Bio/DaU  PAP-4C(07193) 
Diagnostica  Stago  Stachrom  PLG(13143) 
Helena  Laboratories  Chromogenic  Systems 

Analyzer  1200(25111) 
Helena  Laboratories  Quiplate  System  for 

RID(2500S) 
Instrumentation  Laboratory  IL  ACL 

200(28075) 
Instrumentation  Laboratory  IL  ACL 

2000(28076] 
Instrumentation  Laboratory  IL  ACL 

300(28077) 
Instrumentation  Laboratory  IL  ACL  300 

Plus(28197) 
Instrumentation  Laboratory  IL  ACL 

3000(28078) 
Instrumentation  Laboratory  IL  ACL  3000 

Plus(28079) 
Instrumentation  Laboratory  IL  ACL 

810(28080) 
Medical  Laboratory  MLA  Electra  1000 

C(40037) 
Medical  Labcmtory  MLA  Blectra  900 

C(40042) 
Organon  Teknika  Chromostrate  Plasminogen 

Assay(46092) 
Ortho  Koagulab  CTS(46128) 

Analyta:  (4936)  PlasminogeB  Activator 
Inhibitor  (PAI) 

Tesf  System.  Assay,  Examination 

American  Diagnoatica  Spactrolyaa/ 
Fibrin(04361) 


Helena  Laboratories  Chromogenic  Systems 
Analyzer  1200(25111) 

AnalytK  (4626)  Platakt  Aggregatioa 

Tesf  System,  Assay,  Examination 

Bio/Data  PAP-4(07194) 
Bio/Data  PAP-4C(07193) 
Chrono-log  Aggregometer  400VS(10147) 
Chrono-log  Aggregometer  430VS(10149) 
Chrono-log  Aggr^ometer  440VS(10150) 
Chrono-log  Aggregometer  460VS(10148) 
Chrono-log  Aggr^ometer  470VS(10151) 
Chrono-log  Aggr^ometer  500Ca(10152) 
Chrono-log  Aggregometer  500VS(101S4) 
Chrono-log  Aggregometer  530VS(10155) 
Chrono-log  Aggregc»neter  540VS(10156) 
Chrono-log  Aggregometer  560Ca(10l53) 
Chrono-log  Aggr^ometer  560VSii[101S7) 
Chrono-log  Aggr^ometer  570VS(10158) 
Chrono-log  P.I.aA.(10144) 
Helena  Ubontories  PACKS-4(25029) 
Logos  elvi  840  Aggregometer(37012) 
Sienco  Dual  Sample  Aggregation  Meter  pP- 
247)(58119) 

Analyta:  (4906)  Platdat  Count 

Test  System.  Assay.  Examination 

All  Manual  Platelet  Count  Test  Systems  and 

Procedures(04124) 
Coulter  Thrambocounter-C(10162) 

Analyta:  (4931)  Plalaiat  Factor  IV 

Tesf  System.  Assay.  Examination 

Diagnostica  Stago  ASSERACHRCM 
PF4(13130) 

Analyta:  (4935)  Prakallikraui 

Test  System,  Assay,  Examination 

Helena  Laboratories  Chromogenic  Systems 
Analyzer  1200(25111) 

Analyta:  (4945)  Protamine  Rate  Titration 
(PRT) 

Tesf  System,  Assay.  Examination 

International  Technidyne  Hemochron 

400(28094) 
International  Technidyne  Hemochron 

401(28095) 
International  Technidyne  Hemochron 

800(28096) 
International  Technidyne  Hemochron 

801(28097) 

Analyta:  (4926)  ProloiB  C 

Test  System,  Assay,  Examination 

American  Diagnostica  Rellplate  C(04359) 
Bio/Data  PAP-4q07193) 
Biopool  Protein  C  BID  ICit(07219) 
Biopool  Spectrolyse  Protein  Q07218) 
Diagnostica  Stago  ASSERACHROM  Protein 

C(13129) 
Diagnoatica  Stago  Assera-Plate  Protein 

C(13141) 
Diagnostica  Stago  ST4(13218) 
Diagnostica  Stago  Stachrom  Protein  C(13145) 
Helena  Laboratoriea  Chromogenic  Systems 

Analyzer  1200(25111) 
Instrumentation  Laboratory  IL  ACL 

100(28073) 
Instrumentation  Laboratory  IL  ACL 

1000(28074) 
Instrumentation  Laboratory  IL  ACL 

200(28075) 
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Instnunantation  Labontcny  IL  ACL 

2000(28076) 
Inftnunentition  Labontoiy  IL  ACL 

300(28077) 
butnimentatioa  Laboratory  IL  ACL  300 

Plus(28107) 
Instrumentation  Labmatoiy  IL  ACL 

3000(28078) 
Inftiumantation  Laboratory  IL  ACL  3000 

Pliu(28079) 
LAbcrOOA  DaU  2000(37034) 
LAborOOA  Screenei<37033) 
LAbor  OOA  Syttem(3703S) 
LAbor  CoaData  3000(37066) 
Medical  Laboratory  MLA  Blectra  1000 

C(40037) 
Medical  Laboratory  MLA  Electra  900(40041) 
Medical  Laboratory  MLA  Electra  900 

C(40042) 
Ortho  Koagulab  32-5(46123) 
Ortho  Koagulab  CTS(46128) 
Ramco  Spectro  C(55068) 
Sigma  AccuStesis  2000(58050) 

AnalytK  (4930)  Proteia  S 

Test  Systam.  Assay.  Examination 

American  Diagnostica  Rellplate  S(04360) 
Biopool  Protein  S  EIO  Kit(07220) 
Diagnostica  Stago  ASSERACHROM  Protein 

8(13131) 
Diagnostica  Stago  Assera-Plate  Protein 

S(13139) 
Diagnostica  Stago  UATEST  Protein  S(13150) 
Diagnostica  Stago  ST4(1321B) 
Helena  Laboratories  Protein  S  Antigen  Rocket 

EID(25048) 
LAbor  COA  Screener(37033) 

AnalytK  (4933)  Prothrombiii  Fragment  1.2 
(F1.2) 

Test  System,  Assay,  Examination 

Organon  Teknika  ThnHnbonostika(46103) 

Analyte:  (4922)  Prodirombin  Time  (FT) 

Test  System,  Assay,  Examination 

All  Manual  Tilt-Tube  Coagulation 
Procedures(04424) 

AnalytK  (S502)  Red  Blood  CeU  Couat 
(Erythrocyte  Count)  (RBC) 

Test  System,  Assay,  Examination 

All  Manual  Red  Blood  Cell  Count 

Procedures(04301) 
Coulter  A(10103) 
Coulter  B(10185) 
Coulter  Counter  Model  A(101 80) 
Coulter  D(10186) 
Coulter  D2(10104) 
Coulter  F(10108) 
Coulter  FN(10109) 

.\nalyto:  (5S22)  Semen 

Test  System,  Assay,  Examination 

All  Manual  Semen  Analyses  (count  and 

morphology)(04355) 
Hamilton-Thorn  HTM-IVOS 

(morphology)(25115) 
Sperm  Penetration  Assay(28275) 

Analylr.  (610S)  ThraBbin  Tima 

Test  System,  Assay,  Examiaation 

Instrumentation  Laboratory  Multistat 
10(28183) 


Instrumentation  Laboratory  Multistat  in 
PIus(28184) 

AnalytK  (6130) 
Activatar  (t-PA) 

Test  System,  Assay,  Examination 

American  Diagnostica  Spactrolyaa/ 

Fibrin(04361) 
Helena  Laboratories  Chromogenic  Systems 

Analyzer  1200(25111) 

Analyte:  (7002)  White  Blood  Cdl  Coul 
(Leukocyte  Count)  (WBQ 

Test  System,  Assay,  Examination 

All  Manual  White  Blood  Cell  Count 

Procedures(04302) 
Coulter  A(10103) 
Coulter  B(10185) 
Coulter  Counter  Model  A(10180) 
Coulter  D(10186) 
Coulter  D2(10104) 
Coulter  P(10108) 
Coulter  FN(10109) 

Analyte:  (7001)  White  Blood  CeU  Difftmtial 
(WBCDifQ 

Test  System,  Assay.  Examination 

All  Manual  WBC  Diff  Procedures-with 
interpret,  atyp.  celU(04127) 

Analytr.  (7003)  Whole  Blood  dotting  Time 

Test  System,  Assay,  Examination 

Haemoscope  Thromboelastograph  (calculated 

result)(25129) 
Logos  elvi  816  Bi  Qot  (calculated 

result)(37058) 
Sienco  SONOCLOT  Coagulation  Analyzer 

(calculated  resuIt)(582S3) 
Sienco  SONOCLOT  II  Surgical  Analyzer 

(calculated  result)(S8254) 

Analyte:  (6708)  too  WilMirand  Factor 

Test  System.  Assay,  Examination 

Bio/Data  PAP-4(07194) 
Bio/Data  PAP-4C(07193) 
Biopool  vVVF  EID  Kit(07221) 
Diagnostica  Stago  ASSERACHROM 

vWF(13133) 
Diagnostica  Stago  Assera-Plate  vWF(13140) 
General  Diagnostics  von  Willebrand  Factor 

Assay(22109) 
Ramco  Spectro  vWF(55067) 

Analyte:  (6711)  von  Willebrand  Factor 
(Ristocetin  Cofactor) 

Test  System,  Assay,  Examination 

Helena  Laboratories  PACKS-4(25029) 

Analyte:  (6709)  von  Willebrand  Multimers 

Test  System,  Assay,  Examination 

Ramco  vWF  Multimer  Immunoblot(55072) 

SPEOALITY/SUBSPEaALrrY: 
Immimohematology 

AnalytK  (0401)  ABH  Swxetor  Statue-Saliva 

Test  System.  Assay,  Examination 

Amtec  Anti-H  Lectin — Saliva, 

qualitative(04174) 
BCA  Anti-H  Lectin— Saliva, 

qualitative(07008) 
BCA  Anti-H  Lectin— Saliva. 

quantitative(07009) 


Dade  Lectin-H— Saliva.  qualitative(13013) 
Dade  LecUn-H— Saliva.  quantitative(13014) 
<;amma  Anti-H  Lectin— Saliva. 

qualitative(22007) 
Gamma  Anti-H  Lectin— Saliva. 

quantitative(2200«) 


AnalytK  (0402)  ABO  I 

Test  System,  Assay,  Examinal3on 

All  Immuncdiem.  Abeorption/Elutioa 

Procedures-Ag  conftrma.(04115) 
Dynatech  MicroBank  System(13113) 
Gamma  STS-M  Automated  Blood  Grouping 

lnstrument(22029) 
IBG  Invemeu  Blood  Grouping 

System(28067) 
Olympus  PIC7100  Automated  Pretransfusioa 

Blood  Test  System(46003) 

Analyte:  (0403)  ABO  GfMp  CooAmatkMH- 


Test  System,  A$$ay,  Examination 

Dynatech  MicroBank  System(13113) 
Gamma  STS-M  Automated  Blood  Grouping 

Instr\mient(22029) 
IBG  Inverness  Blood  Grouping 

System(28087) 
Olympus  PK7100  Automated  Pretransftision 

Blood  Test  System(46003) 

AnalytK  (1301)  D(Rha)  Type 
Test  System,  Assay,  Examination 

All  Immunohem.  Absorption/Elution 

Procedures-Ag  confirma.(04115) 
Dynatech  MicroBank  System(13113) 
Gamma  STS-M  Automated  Blood  Grouping 

Instnmient(22029) 
IBG  Inverness  Blood  Grouping 

System(28067) 
Olympus  PK7100  Automated  retransfiuion 

Blood  Test  System(46003) 

Analyte:  (1306)  Dooor/Redpienl 
Compatibility 

Test  System,  Assay.  Examination 

All  Immunohem.  Donor/Recipient 
Compatibility  Prooedures(04112) 

AnalytK  (1308)  On  (Weak  D  EBC  antigen) 

Test  System,  Assay.  Examination, 

Gamma  STS-^  Automated  Blood  Grouping 

Instrument(22029) 
Olympus  PK7100  Automated  Pretransfusion 

Blood  Test  System(46003) 

AnalytK  (1903)  Fetal  RBCa— Maternal  Blood 
(fetal-maternal  bleed) 

Test  System.  Assay,  Examination 

Du  procedures  with  microscopic  exam  for 

mixed  Held  agglut(13081) 
Gamma  Fetal  Bleed  Screening  Test(22016) 
Indicator  Cell  Rosette  Test    screen  for  fetal 

RBC's(280Sl) 
Modified  Kleihauer-Betke  Acid  Elution  Stain 

Procedure(40103) 
Ortho  FETALSCREEN(46068) 
Sigma  Diagnostics  Fetal  Hemoglobin 

Kit(58126) 
Simmler.  Inc.  Fetal  CeU  Stain  iat(58127) 
Sure-Tech  Fetel  Hemoglobin  Kit(58261) 

AnalytK  (2S16) 
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Tatt  Syttmn.  Assay,  Examiniaion 

All  bahmagBlL  Tube  Titntioos.  Sanim 

Pra(rMtiiwnt-ThioK04113) 
Dida  Neutr-AB  Raagant— •aMn(13017) 
Om1«  Neutr-AB  Reesent— titratiaD(13018) 


AMljrtK  (4937)  PUlalel  i 

T9st  Systun,  Assay,  nwuninalion 

fanmucor  Ctptuie>P(28128) 

Immucor  Crature-P  Reedy-Screen(28088) 

taunucor  MCP  (Modified  Gqitui«-PX28089) 

AMljf«R  (SS01)  UC  Aadfn  Type  Oiker 

~~     lAerB 


TiMt  Sysiam,  Assay,  Esaaniaation 

All  bmnunohem.  Abeorption/Bhitian 

ftocedurae-Ag  confiniM.(04115) 
Gemma  AiachU  hypogw  Lectiii(22010) 
Gamma  Lectin  Syftem(22019) 

AMlyle;  (M12)  Un 


Tsst  Sysiam.  Assay,  Exaatinatkui 

All  RBC  antibody  detection  1  Stage  Enzyme 

PlaGeduiee(04131) 
All  RBC  antibody  detection  2  Stage  Enzyme 

PlQceduras(04132) 
Amtec  FIcin  Tteeted  Screening  Galls 

1.24(04185) 
Dade  Rap-I.D.  Polycation  PMentiatar 

Syitem(13019) 
Gamma  Fidn-Duet  Syttem(22017) 
Gemma  PIcin-Pool(22018) 
hnmiimr  Capture>R  Raedy-Screea(28019) 
Immucor  Panoecraen  1  and  n.  Hdn- 

Treated(28022) 

AnalytK  (6402)  Uoezpecled  BBC  Antibody— 
Iditilkatioa 

Test  System,  Assay,  Exaniinatioa 

All  bmmmobem.  Unexpected  RBC  Antibody 
ID  Proceduies(04ll4) 

SPECIAUTY/SUBSPBCIALTY 

Mycobectariology 

Aaalyta:  (4024)  Mycabaderia 

Test  System,  Assay.  Examination 

All  Acid-Fast  Concentrated  Smear  Test 

Systems  k  Procedures(04101) 
All  Manual  Antimycobacterial  Susceptibility 

Proceduies(04103) 
All  Manual  Nxideic  Acid  Analysis  T.Sys.  k 

Proced.(isotopic)(04123) 
All  Organism  Identification  from 

Cultuie(04371)       

Becton  Dickinson  BACTEC  TB  System  (NAP 

DifEsrentiat  Test)(07084) 
Becton  Dickinson  BACTEC  TB  System 

(Susceptibility  TestM07222) 
Gcn-Probe  AccuProbe-^4.  avium  ounplex 

(including  culture}(22128) 
Goi-Probe  AccuPiobe-4bi  avium  specific 

(including  culturBH22129) 
Gen-Probe  AccuProbe-^.  gardooae 

(including  cultunK22130) 
Gen-Probe  AccuProbe-^»4.  intracellulara 

specific  (inc  cultX22131) 
Gen-Probe  AccuProbe    M.  kansasii 

(including  cultureK22127) 
Gen-Probe  AccuProbe— M.  tuberculosis 

complex  (inc  cultureK22132) 
Syngene  Sniq>  Culture  ID  Diagnostic  Kit/M. 

avium  complax(5809tt) 


UMI 


Syngene  Snap  Culture  ID  Diegnoetic  nt/M. 
tuberculosis  cplx(58152) 

SFECIALTY/SUBSPBCIALTY 

Mycology 

AaalytK  (0707)  Blaateniycee  DanMUlidie 

Test  System,  Assay.  Bxaminatioa: 

Gen-Probe  AccuProbe— B.  dermatitidis 

(including  cultureX22133) 
Iminuno-Mycologics  Bxo-Antigen  TM  IQt 

(including  culturaX28198) 

Analyte;  (1028)  Cecridioidae  hMritie 
Test  System,  Assay.  Examinatiott 

Gen-Probe  AccuProbe— C  immitis  (including 

culture)(22134) 
bnmuno-Mycologics  Exo-Antigan  Teat  Kit 

(including  cultureX28198) 

AMlytK  (1302)  Danutophytee 

Test  System.  Assay.  Examination 

Orion  Diagnostica  Oricult-DTM 
(microcultuie  method)(46096) 

AnafytK  (1909)  Fungi 

Tsst  System.  Assay.  Examination 
All  Fungal  Identification  from  Cultuie(04322) 
Analyte:  (2532)  Histoplasma  Capealatam 
Tesf  System,  Assay,  Examination 

Gen-Probe  AccuProbe  •  H.  capsiilatum 

(including  cultureX2213S) 
Immuno-Mycologics  Exo-Antigen  Test  Kit 

(including  cultureK28198) 

Analyte:  (7801)  Yeest 

Test  System,  Assay,  Examination 

Abbott  Quantum  D  System  (including 

cultuie)(04059) 
All  India  Ink  Preparations(04266) 
Analytab  API  20C  Yeast  Identification  Kit 

(including  cult.X04195) 
Analytab  Yeast  Ident  (induding 

cultUTe)(04219) 
Baxter  AutoSCAN  Walk/A%vay  (induding 

culture)(07023) 
Baxter  MicroScan  AutoSCAN  4  (including 

cultureK07042} 
Carr-Scarb(»ough  C  albicans  Disc  Screening 

Kit(inc.  cult.Xl0025) 
Medical  Wire  Equip.  MicroRing  YT 

(including  culture)(40054) 
Vitek  Systems  VTTEK  (including 

culture)(67035) 

Analyte:  (7603)  Teeet.  Cendida  Only 

Test  System.  Assay.  Examination 

Immuno-Mjrcologics  LA-Candida  (direct 

antigenK28104) 
Ramco  CAND-TEC  Candida  Detection  System 

(direct  antigen)(55070) 

Aaalyta:  (7604)  Yeest.  Cryptocacoccw  Only 

Test  System,  Assay,  Examination 

Baxter  MYCO-Immune  Cryptococal  LA 

(direct  antigen)(07040) 
Gen-Probe  AccuProbe  -  Cryptococcus 

(induding  cultureX22136) 
Immuno-Mycologics  Latex-Qypto  (direct 

antigenX28106) 
Meridian  C^tococcal  LA  System  (direct 

antigen}(40057) 


Meridian  Premier  Cryptococcal  Ag  (dir  Ag/ 

spectiopboto)(40072) 
Meridian  Premier  QyptococcalAg  (dir  Ag/ 

visual)(40071) 
Wampole  Grypto-LA  Test  (direct 

antigenX70076) 

SPEOALTY/SUBSPBCIALTy: 
Parasitology 

Analyla:  (0710)  Blood,  neeue  k  IntestiiMl 
Paraaitee 

Test  System,  Assay,  Examination 

All  Permanent  Stain  Preparations(04264) 

Aaalyta:  (2813)  Intestinal  Parasitaa 

Tesf  System,  Assay,  Acaminotib/i 

Alexon  ProSpeCT  Gtyptosporidium 

Microtiter  (dir  Ag/spactioX04326) 
Alexon  ProSpecT  Cryptoaporidium 

Microtiter  (dir  Ag/visuaJK0432S) 
Alexon  ProSpecT  Giardia  Microtiter  (dir  Ag/ 

spectrophotoH04257) 
Alexon  ProSpecT  Giardia  Microtiter  (dir 

antigen/visual)(04099) 
Alexon  ProSpecT/Giardia  (tube)  (dir  Ag/ 

visualX04338) 
All  Concentrated  Prepaiations(04263) 
All  Wet  Mount  Preparations  -  Identification 

ofParBsites(04262) 
Antibodies  Inc.  Giard  EIA  (direct  antigen/ 

visual)(04224) 
LMD  Laboratories  Cryptosporidium  Ag 

Detect  MicrotiteKvis)(37018) 
LMD  Laboratories  G.  lamblia  Ag  Detect 

Microtiter  (spectro)(37032) 
LMD  Laboratories  G.  lamblia  Ag  Detect 

Microtiter  (visualX37019) 
Meridian  Diagnostics  MERIFLUOR 

Cryptosporidiiun(4010G) 
Meridian  Diagnostics  MERIFLUOR 

Cryptosporidium/Giardia(4009S) 
Meridian  Diagnostics  MERIFLUOR 

Giardia(40099) 
Seradyn  Color  Vue  -  Cryptosporidium  (dir 

Ag/spectrophoto)(S8184) 
Seradyn  Color  Vue  -  Cryptosporidium  (direct 

Ag/vi8ual)(58101) 
Seradyn  Color  Vue  •  Giardia  (dir  Ag/ 

spectrophoto)(58183) 
Seradyn  Color  Vue  •  Giardia  (direct  Ag/ 

visual)(58100) 
Trend  Scientific  Giardia  lamblia  Direct 

Detection  Sy8tem(61019) 

Analyte:  (4021)  Malarial  Parasite 

Test  System,  Assay,  Examination 
All  Permanent  Stain  Preparation8(04264) 
Analyte:  (4926)  Pneumocystis 
Test  System,  Assay,  Examination 

Genetic  Systems  Pneumocystis  carinii  IFA 

Test  Kit(22066) 
Meridian  Diagnostics  MERIFLUOR 

Pneimiocysti8(40097) 

Analyte:  (6116)  TrichonMinaa 

Test  System,  Assay,  Examination 

Sdmedx  Trichomonas  Test  System(58092) 

Spedalty/Subspedality 

Toxicology/TDM 

Analyte:  (0406)  Acetaminophen 


Test  System,  As 

Ames  OPTIMA' 
Diagnostic  Chei 
CDS  Diagnoetic 
Sherwood  Medj 

Kit(58165) 
Stanbio  Test  Kil 
Syva  Emit  Test 
Syva  Qstat/Qst ; 

Analyte:  (0476) 

Test  System,  At 

Bioanalytical  S3 
Bioanalytical  Si 
Bioanalytical  S3 
Bioanalytical  S] 

Analyte:  (0425) 

Test  System.  At 

Ames  OPTIMA' 
Ames  TDA(041I 
Diagnostic  Prod 

Count(13030l 
Instnunentatioi 

in(28183) 
Instnunentatioi 

Pius(28184) 
Syva  Emit  Test 

Analyte:  (0428) 

Test  System,  As 

Ames  OPTIMA' 
Diagnostic  Prod 

Antibody(13t 
Diagnostic  Prod 
Finnigan  MAT ' 
ImmimotechM: 

(spectrophotc 
Instrmnentatioi 

m(28183) 
Instnunentatioi 

Plu8(28184) 
Roche  Abuscrei 
Sigma  SIA  Met! 

Amphetamim 
Syva  Emit  st  Dr 
Syva  Qstat/Qst 

Analyte:  (0701) 

Test  System,  At 

AmesOPTIlilA' 
Diagnostic  I^od 

Count(13030] 
Finnigan  MAT 
Instnunentatioi 

111(28183) 
Instnunentatioi 

Piu8(28184) 
Roche  Abu8cre< 
Syva  Emit  st  Dr 
Syva  C^tat/Qst 

Analyte:  (0702) 

Tesf  System,  At 

Ames  OPTIMA' 
Bio-Rad  HPLC(I 
Diagnostic  Prod 

IRMA(13109] 
Diagnostic  Prod 

Antibody(13( 
Instnunentatioi 

m(28183) 
Instnunentatioi 

Plus(28184) 
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Tett  SyttBBi,  Ai$ay,  Bxamiaatiou 

Amet  OPTIMATE(04275) 
Diagnostic  Chemicala  Ltd.  Amy  iat(132tO) 
GDS  Diagnostict  Enzymatic  Test  Kit(22140) 
Sherwood  Medical  Rapid  Stat  Dia^mtic 

iat(5816S) 
Stanbio  Test  iat(58157) 
Syva  Emit  Test  Kit(58082) 
Syva  Qttat/Qst  SystemCMlQC) 

Analyte:  (0476)  AcatykhoIiiMCboliM 

Test  System,  Assay.  Examination 

Bioanalytical  Systems  BAS  200A(07300) 
Bioanalytical  Systems  BAS  480(07301) 
Bioanalytical  Systenu  BAS  481(07302) 
Bioanalytical  Systems  BAS  482(07307) 

Analyts:  (0425)  Aaikada 

Test  System,  Assay,  Examiaation 

Ames  OPnMATE(04275) 

Ames  TDA(04156) 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Instrumentation  Laboratory  Multistat 

ni(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Syva  Emit  Test  Kit(58082) 

AnalytK  (0428)  AmphotamiiiM 

Test  System,  Assay,  Examination 

Ames  OPnMATE(04275) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Diagnostic  Products  Corp.  Milenia(13111) 
Finnigan  MAT  Witness  Sy8tem(19013) 
Immunotech  Microzyme  EIA 

(spectrophotometric)(  281 75) 
Instnmientation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  ni 

Plus(28184} 
Roche  Abuscreen  RIA(55098) 
Sigma  SIA  Methamphetamine/ 

Amphetamine(58103) 
Syva  Emit  st  Drug  Detection  System(58188) 
Syva  Qstat/Qst  System(58190) 

Analyta:  (0701)  Baitituratas 

Test  System.  Assay.  Examination 

Ames  OPTIVfATE(04275) 
Diagnostic  I^oducts  Corp.  Coat-A- 

Count(13030) 
Finnigan  MAT  Witness  System(19013) 
Instrumentation  Laboratory  Multistat 

ni(28183) 
Instrumentation  Laboratory  Multistat  m 

Plu8(2B184) 
Roche  Abuscreen  RIA(55098) 
Syva  Emit  st  Drug  Detection  System(S8188) 
Syva  Qstat/Qst  Sy8tem(58190) 

Analyte:  (0702)  Benzodiazepinaa 

Test  System,  Assay.  Examination 

Ames  OPnMATE(0427S) 

Bio-Rad  HPLC(07279) 

Diagnostic  Products  Corp.  Coat-A-Gount 

IRMA(1310g) 
Diagnostic  Products  Corp.  Double 

Antibody(13031) 
Instrumentation  Laboratory  Multistat 

m(28183) 
Instrumentation  Laboratoiy  Multistat  m 

Plus(28184) 


Roche  Abuscreen  RIA(5S0M) 

Syva  Emit  st  Drug  Detection  Sytlam(S8188) 

Syva  (^t/Qst  System(58190) 

AnalylK  (1009)  Qmoabinoi^  tlBQ 

Test  System.  Assay,  Examination 

Ames  OPTIMATE(04275) 
Diagnostic  Products  Corp.  DouM* 

Antibody(13031) 
Diagnostic  Products  Corp.  MUenia(13111) 
Finnigan  MAT  Witness  System(19013) 
Immunotech  Microzyme  EIA 

(spectrophotometric)(  28175) 
Instrumentation  Laboratoiy  Multistat 

01(28183) 
Instrumentation  Laboratoiy  Multistat  ID 

Plus(28184) 
Roche  Abuscreen  RIA(S5098) 
Sigma  SIA  T^  IQ 58104) 
Syva  Emit  st  D'^ig  Detection  System(S8188) 
TOXI-LAB  Cannabmoid  (THC)  Scrani(6105S) 
TOXI-LAB  Cannabinoid  (THC)  Screen  THC- 

PLUS(61060)     . 
TOXI-LAB  THC  11(61061) 
TOXI-LAB  THC  II-PLUS(6106y 

Analyte:  (1010)  Carbamazepine 

Test  System,  Assay,  Examination 

Ames  OPTIMATE(04275) 
Ames  TDA(04156] 
Beckman  Auto  ICSf07383) 
Beckman  ICS(0738l) 
Beckman  ICS  11(07382) 
Instrumentation  Laboratory  Multistat 

ni(281B3) 
Instnunentation  Laboratory  Multistat  III 

Plus(28184) 
Syva  Emit  Test  Kit(SBG82) 
Syva  Qstat/Qst  Sysiem(58190) 

Analyte:  (1011)  Carbamazepine,  Free 

Test  System,  Assay,  Examination 

Syva  Emit  Test  Kit(58082) 

Analyte:  (1063)  Chioramphenicol 

Test  System,  Assay  Examination 

Syva  Emit  Test  Kit(58082) 

Analyte:  (1023)  Cocaine  Metabolitec 

Test  System,  Assay,  Examination 

Ames  OPTIMATEr04275) 
Diagnostic  I'roducts  Corp.  Coat-A< 

Count(13030) 
Diagnostic  Products  Corp.  Milenia(13111) 
Immunotech  Microzyme  EIA 

(spectrophotometric)l28175) 
Instrumentation  Laooratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  ID 

Plus(28184) 
Serex  CoMA  Cocaine  Metabolite 

Assay(58182) 
Sigma  SL\  Cocaine  Metabolites(5810S) 
Syva  Emit  st  Drug  Detection  System(58188) 
Syva  Qstat/Qst  System(58190) 

Analyte:  (1037)  Cyciosporine 

Test  System,  Assay,  Examination 

Bio-Rad  HPLC(07279) 
Incstar  CYCLO-Trac  SP(28199) 

Analyta:  (1303)  Digitoxin 

Test  System.  Assay,  Examination 

Qinical  Assays  GanmuCoat(10060) 


Diagnostic  Products  Cotp.  Coat-Ap 

Count(13030) 
Immunotedi  BNDAB  EIA  iat(2t172) 

Analyte:  (1304)  Digoxin 

Test  System,  Assay.  Examination 

Abbott  RL\  Be«i(04061) 

Amersham  Amerlite(04148) 

Bio-Chem  Laboratory  Systems  ATAC  2000^ 

2100(07188) 
Bio-Rad  Quantimune(07141) 
Ciba  Corning  Magic  (MGCKlOOSl) 
Oinical  Assays  CammaCoat(10060) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Immunotech  ENDAB  EIA  Kit(28172) 
Immunotech  EZ-BEAD  EIA  iat(28173) 
Kallestad  Quanticoat(34031) 
Micromedic  Systems  CONCEPT  4(40085) 
Micromedic  Systems  Concept  4  Plus(40111) 
Oiganon  NML  Digi-Tab  RIA(46100) 
Pointe  Scientific  180  Chemistry 

Analyzer(49064J 
Sanofi/Kallestad  Quanticoat(S8010) 
Syva  Emit  Test  Kit(58082) 
Ventrex  Coated  Tube  (RIA)(67011) 

Analyte:  (1305)  Diaopyraaid* 

Test  System.  Assay,  Examination 

Ames  OPTIMATE(04275) 
Instrumentation  liaboratoiy  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  m 

P!us(281B4) 
Syva  Emit  Test  Kit(58082) 

Analyte:  (1307)  Drags  of  AbiM« 

Test  System.  Assay,  Examination 

Bio-Rad  REMEDi  Drug  Profiling 

Sj'stem(07280l 
Bioanalytical  Systems  BAS  200A(07300) 
Bioanalytical  Svstems  BAS  480(07301) 
Bioanalytical  Systems  BAS  481(07302) 
Bioanalvtical  Systems  B.^S  482(07307) 
TOXI-LAB  A  Drug  Detection  System(61055) 
TOXI-LAB  B  Drug  Detection  System(610S7) 
TOXI-LAB  Drug  Detection  System  A- 

PLUS(61056) 
TOXI-LAB  Drug  Detection  System  B- 

PLUS(61058) 
TOXI-LAB  Special  Procedure(61053) 
TOXI-LAB  Validation  Proc8duFa(61054) 

Analyte:  (1608)  Ethanol  (Akahal) 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  200(04036) 

Beckman  Auto  K:Sf07383) 

Beckman  ICS(073eH 

Beckman  ICS  11(07382) 

Diagnostic  Chemicals  Ltd.  Assay  Kit(13210) 

ElecQonucleonics  FLEXIGEM(16010) 

Instrumentation  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  Multistat  III 

Flu8(28184) 
Reagents  Applications  RAICHEM  Test 

lCit(55075) 
Sigma  Diagnostics  Test  ICit(580Sl) 
Syva  Emit  st  Drug  Detection  System(58188) 

Analyte:  (1600)  Ethocuximide 

Test  System,  Assay,  Examination 

Ames  OPTIMATE(04275) 
AmesTDA(041S6) 
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Iiutnnnentatiao  Lrfwrrtoiy  Multistat 

ni(281S3) 
Inttnimeiititkm  Ubontofy  Multistat  in 

Plu«(28184) 
Syva  Emit  Tatt  Kit(580B2) 
Syva  Q>tat/Qtt  Sy^an(S81M) 

Aiulyla:  (KIS)  EdqrlaM  Glynl 

Tatt  Sygtem,  Assay.  BxaminatkM 

Instrumantation  Laboratory  Multistat 

m(28183) 
Instnimantation  Laboratory  Mxiltistat  m 

Plus(28184) 

AulylK  (1913)  Fotaayl 

Test  System,  Assay.  Examinatioa 

Diagnostic  Products  Corp.  Coat-A- 
Count(13030) 

AaalylK  (3302)  GaUaBida 

Test  System.  Assay.  Exanunatioii 

Amas  OPTIMATE(0427S)    i 

A]sasTDA(04156) 

Beckman  Auto  IC:S(07383) 

Backman  1CS(07381) 

Beckman  ICS  n(07382) 

Qinical  Assays  GanunaDab(10061) 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Instrumantation  Laboratory  Multistat 

ni(28183) 
Instrumantation  Laboratory  Multistat  III 

Plus(28184) 
Syva  Emit  Taat  Kit(58082) 

AMlylK  (3401)  KaMmydA 

Test  System.  Assay.  Examinatkni 

Amaa  C>PTIMATE(04275) 

AMiylK  (3710)  l.klorataB 

Test  System.  Assay.  Examinatioa 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  m 

Plus(28184) 
Syva  Boiit  Teat  iat(S8082) 

AMlylK  (371S)  Lyaargk  AcU  Dialhylaakla 
(LSDI 

Tesf  Systmn.  Assay.  Examination 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Rocbe  Abuacraen  RIA(5SOg8) 

AmIjIk  (403S)  HataaayhilBBB,  Uriae 

Test  System,  Assay.  Examination 

Bio-Rad  HPLC(0727g) 

AaalytK  (4003)  Ma&adeM 

Test  System,  Assay,  Examination 

Amaa  OPTIMATB(04275) 
Diagnoatk:  Products  Corp.  Coat-A- 

Count(1303O) 
Instrumantatioa  Laboratory  Multistat 

111(28183) 
Instrumentation  Laboratory  MiUtistat  in 

Phia(28184) 
Syva  Bait  si  Drug  Detection  System(58188) 
^rva  Qrtat/Qrt  System(S8190) 

*— y-  f 1  riifliisif  hilimlnii 


Test  System,  Assay,  Examination 

Diagnostic  Products  Corp.  Co«t-A« 

Count(13030) 
Diagnostic  Products  Corp.  Milenia(13111) 
Finnigan  MAT  Witness  System(19013) 
Roche  Abuscraen  RIA(55098) 
Sigma  SIA  Methamphetamlne/ 

Ampbetamine(58103) 

AnalylK  (4005)  MethaqoaloM 

Test  System.  Assay.  Examination 

Ames  OPTIMATE(04275) 

Roche  Abuscraen  RIA(550M) 

Syva  Emit  st  Drug  Detection  System(58188) 

Aaalyte:  (4000)  MathatrauHi 

Test  System,  Assay,  Examination 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  10 

PIus(28184) 
Syva  Emit  Test  IGt(58082) 

Analyts:  (4020)  Morphia* 

Test  System,  Assay.  Examination 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Roche  Abuscreen  RIA(55098) 

Aaalyta:  (4301)  N-Acatylprocainamide 
(NAPA) 

Test  System,  Assay.  Examination 

Ames  OPTIMATE(04275) 

Ames  TDA(04156) 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  10 

Plus(28184) 
Syva  Emit  Test  Kit(58082) 

Analyta:  (4313)  Nelilmydn 

Test  System,  Assay.  Examination 

Ames  OPTIMATE(04275) 

Aaalyte:  (4801)  Opiates 

Test  System,  Assay,  Examination 

Ames  OPTIMATE(0427S) 
Diagnostic  Products  Ckirp.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Milenia(13111) 
Finnigan  MAT  Witness  System(19013) 
bnmunotech  Microzyme  EIA 

(spectrophotometric)(281 75) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 
Sigma  SIA  Opiate(58106) 
Syva  Emit  st  Drug  Detection  System(S8188) 
Syva  Qrtat/Qst  System(58190) 
TOXI-LAB  ^iate  Procedure(61063) 

Analyte:  (4901)  Phencyclidiaa  (PGP) 

Test  System.  Assay.  Examination 

Ames  OPTIMATE(0427S) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Diagnostic  Products  Corp.  Milenia(13111) 
Finnigan  MAT  Witness  System(19013) 
Immunotech  Microzyme  EIA 

(spectrophoto!netricM281 75) 
Instrumentation  Laboratory  Multistat 

01(28183) 


Instnmientation  Laboratory  Multistat  in 

Plus(28184) 
Roche  Abuscreen  RIA(S5098) 
STC  Diagnostics  PCP  EIA  Plate  Kit(58259) 
Sipna  SIA  Phencyclidine(58107) 
Syva  Emit  st  Drug  Detection  System(S8188) 
Syva  Qstat/Qst  System(58190) 

Aaalyte:  (4002)  PhaMbarltital 

Test  System.  Assay.  Examination 

Ames  OPnMATE(04275) 

Ames  TDA(041S6) 

Beckman  Auto  ICS(07383) 

Beckman  ICS(07381) 

Beckman  ICS  0(07382) 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07188) 
Qinical  Assays  GammaCoat(10060) 
Immunotech  ENDAB  EIA  iat(28172) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  10 

Plus(28184) 
Syva  Emit  Test  Kit(58082) 
Syva  QsUt/Qst  System(58190) 

Analyte:  (4903)  Phenytoin 

Test  System.  Assay,  Examination 

Ames  OPTIMATE(04275) 

Ames  TDA(04156) 

Beckman  Auto  ICS(07383) 

Beckman  ICS(07381) 

Beckman  ICS  0(07382) 

Clinical  Assays  GammaCoat(10060) 

Immunotech  EZ-BEAD  EIA  Kit(28173) 

Instnmientation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  01 

Pius(28184) 
Syva  Emit  Test  ICit(5S082) 
Syva  QsUt/Qst  System(58190) 

AnalytK  (4904)  Phenytoin.  Free. 

Test  System,  Assay.  Examination 

Syva  Emit  Test  ICit(58082) 

Analyte:  (4913)  Primidon* 

Test  System.  Assay,  Examination 

Ames  OPTIMATE(04275) 
Ames  TDA(041S6) 
Beckman  Auto  ICS(07383) 
Beckman  ICS(07381) 
Beckman  ICS  0(07382) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 
Syva  Emit  T^st  Kit(58082) 
Syva  Qstat/Qst  System(58190) 

Analyte:  (4913)  Procainamide 

Test  System.  Assay.  Examination 

Ames  OPTIMATE(04275) 

Ames  TDA(04156) 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  01 

Plus(28184) 
Syva  Emit  Test  kit(58082) 

Analyte:  (4917)  FropoxyplMaa 

Test  System,  Assay,  Examinatioa 

Ames  OPnMATB(0427S) 

Analyte:  (S202)  QninidhM 


Test  Systam,  A 

AmesOPTIM/ 
Ames  TDA(041 
Beckman  Auto 
Beckman  ICS(( 
Beckman  ICS  I 
Instrumentatio 

01(28183) 
Instrumentatio 

Plu8(28184) 
Syva  Emit  Tes< 

Aaalyta:  (SaOl 

Test  System.  A 

Abbott  Bichroi 
Abbott  Bichroi 
Beckman  Auto 
Beckman  ICS(I 
Beckman  ICSl 
Diagnostic  Ch< 
GDSDiagnoati 
Instrumentatic 

01(28183) 
Instrumentatic 

Plus(28184) 
Sherwood  Mei 

Kit(58165) 
Sigma  Diagno! 
Stanbio  Test  K 

Analyte:  (5«34 

Tea.  Systutt,  i 
AmesOPTIMi 


TesA  System,  J 

AmesOPTIMi 
AmesTDA(04 
Beckman  Auti 
Beckman  ICS( 
Beckman  ICS 
Bio<]hem  Lab 

2100(07188 
Qinical  Assa} 
Diagnostic  Pn 

Count(1303 
CDS  Diagnost 
Immunotech! 
Instrumentatii 

01(28183) 
Instrumentatii 

Plus(28184] 
Points  Scientj 

Analyser(41 
Stanbio  Prem: 
Syva  Emit  Tei 


AmesOPTIM 
Ames  TDA(&i 
Beckman  Aut 
Beckman  ICS 
Beckman  ICS 
Qinical  Assa; 
Diagnostic  P'r 

Count(1303 
Instrumentati 

01(28183) 
Instrumentati 

Plu8(28184 
Syva  Emit  Te 
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Test  System,  Assay,  ExamiaaUott: 

Ames  OPTIMATE(0427S) 
AmmTDA(04156) 
Becknum  Auto  iCS(07383) 
Beckman  ICS(07381) 
BeckQumlCSn(07382) 
butrumentaticm  Laboratoiy  Multistat 

01(28183) 
Instrumentation  Laboratoiy  Multistat  ID 

Plu8(28184) 
Syva  Emit  Test  Kit(580e2) 

AuljrtK  (saoi)  Salkjrialas 

Test  System,  Assay,  Examination 

Abbott  Bichromatic  ABA  100(04035) 
Abbott  bichromatic  ABA  200(04036) 
Beckman  Auto  iCS(07383) 
Beckman  1CS(07381) 
Beckman  ICS  0(07382) 
Diagnostic  Chemicals  Ltd.  Assay  iat(13210) 
CDS  Di^noctics  Enzymatic  Teat  Kit(22140) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instiximentation  Laboratoiy  Multistat  01 

Plus(28184] 
Sherwood  Medical  Rapid  Stat  Diagnostic 

Kit(5816S) 
Sigma  Diagnostics  Test  Kit(58051) 
Stanbio  Test  iat(581S7) 

AnalytK  (5aa4)  Siae^iria 

Test  System,  Assay,  Examination 

Ames  OFnMATE(0427S) 

Analytr.  (6104)  ThaophylliM 

Test  System,  Assay,  Examination 

Ames  OPTIMATE(04275) 

Ames  TDA(04156) 

Beckman  Auto  ICS(07383] 

Beckman  ICS(07381) 

Beckman  ICS  0(07382) 

Bio-Chem  Laboratory  Systems  ATAC  2000/ 

2100(07186) 
(finical  Assays  GaaunaDab(10061) 
Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
CDS  Diagnostics  Enzymatic  Test  Kit(22140) 
Immunotech  EZ-BEAD  EIA  iCit(28173) 
Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  10 

Plus(26184) 
Pointe  Scientific  180  Chemistry 

Analyzer(49064) 
Stanbio  Premiere(58210) 
Syva  Emit  Test  Kit(S6082) 

Analyta:  (6112)  Tobramydo 

Teit  System,  Assay,  Examinatioa 

Ames  OPTIMATE(04275) 

Ames  TDA(04156) 

Beckman  Auto  ICS(07383) 

Beckman  ICS(07381) 

Beckman  ICS  11(07382) 

Clinical  Assays  GammaCoat(10060) 

Diagnostic  Products  Corp.  Coat-A- 

Count(13030) 
Instnmientation  Laboratory  Multistat 

01(28183) 
Instnmientation  Laboratory  Multistat  10 

Plus(26184) 
Syva  Emit  Test  Kit(SB082) 

AaalylK  (6117)  Trkydk  AirtUapnaaaali 


Test  System,  Assay,  ExaminOHom 

Ames  OPnMATE(04275) 

Bio-Rad  HPLC(07279) 

Syva  Emit  st  I^  Detection  Sy«tam(56186) 

AnalytK  (6701)  Valprak  Acid 

Test  System,  Assay,  Examinatioa 

Ames  OPnMATE(04275) 

Ames  TDA(04 156) 

Instrumentation  Laboratory  Multistat 

01(28183) 
Instrumentation  Laboratory  Multistat  III 

Plus(28184) 
Syva  Emit  Test  Kit(58062) 

AnalytK  (6710)  VanillyfaMiidalk  Acid 
(VMA) 

Test  System,  Assay,  Examination 

Bio-Rad  HPLq07279) 

SPECL^UTY/SUBSPECL^L^^Y:  Virology 

AnalytK  (0410)  Adeneviraa 

Test  System,  Assay.  Examination 

Analytab  API  Adenovirus  EIA  (including  cell 

culture/visual  )(04  208) 
Analytab  API  Adenovirus  Test  Kit  (IFA)  (inc. 

cell  cultureK04210) 
Analytab  API  Adenovirus  Test  Kit(iiM:.  cell 

culture/s{>ectTo)(04352) 
Analytab  API  Adenovirus  Test  Kit-BIA  (dir 


Ag/spectrophoto)(04  255)^ 
inuyt  ' 


Analytab  API  Adenoviriu  Test  Kit-EIA  (dir 

Ag/visual)(04209) 
Analytab  API  Adenovirus  Type  40/41  EIA 

(dir  Ag/spectropho)(04212) 
Analytab  API  Adenovirus  Type  40/41  EIA 

(dir  Ag/ visual  )(04211) 
Cambridge  Biotech  Adenoclone  (IFA) 

(including  cell  culture)(1000S) 
Cambridge  Biotech  Adenoclone-BIA  (direct 

Ag/spectrophoto)(101 36) 
Cambridge  Biotech  Adenoclone-EIA  (direct 

antigen/visual)(10004) 
Cambridge  Biotech  Adenoclone-BIA  (iix:.  ceU 

cult./8pectro)(10178) 
Cambridge  Biotech  Adenoclone-EIA  (inc  cell 

culture/visual)(10003) 
Cambridge  Biotech  Adenoclone-type  40/41 

(dir  Ag/spectTopho)(10138) 
Caimbridge  Biotech  Adenoclone-type  40/41 

(dirJ^g/vi8ual)(10006) 
Gull  Laboratories  Adenovirus  Test  (including 

ceU  cultureM22104) . 

Aaalyle:  (1036)  CytomegalovirM 
Test  System,  Assay,  Examination 

Baxter  Bartels  CMV  Immed.  Early  Ag  IFA 

(inc.  cell  culture){07025) 
Baxter  Bartels  Direct  CMV  Kit  (direct 

antigen)(07355) 
Baxter  Bartels  Direct  CMV  Kit  (including  cell 

culture)(07357) 
Gull  Laboratories  CMV-EA  Test  (including 

cell  culture)(22105) 
Incstar  CMV-vue(28200) 
Ortho  CMV  Identification  Reagent  (including 

cellcultuTe)(46051) 
Syva  MicroTrak  CMV  Culture  ID  Kit 

(including  cell  culture)(58083) 

Analyta:  (2529)  Herpes  Simplex 
Test  System,  Assay,  Examination 

Baxter  Bartels  HSV  FA  Monoclonal 
(inchiding  cell  cultura)(07031) 


Baxter  Barteb  HSV  FA-ID  ft  Diff.  HSV  im(iiic 

ceil  cultureK07032) 
Baxter  Bartels  HSV  Immunoperoxidase  Tact 

(inc  cell  culture)(07198) 
Diagnostic  Products  Corp.  PDx  Harpas 

Typing  (inc  cell  cult)(13220) 
Diagnostic  Products  Corp.  PathoDx  Herpes 

Typing  (direct  AgKl3036) 
Du  Pont  HERPCHEK  HSV  Antigen  Teat  (dir 

Ag/spectrophotolfl  31 24) 
Fairleigh  Dickinson  EUSA  for  HSV  (dir  Ag/ 

spectrophoto)(  1 901 0) 
Fairleigh  Dickinson  EUSA  for  HSV  (dir  Ag/ 

visual)(19001) 
Fairleigh  Dickinson  ELISA  for  HSV  (inc  ceO 

cult./spectro)(19012) 
Fairleigh  Dickinson  ELiSA  far  HSV  (inc.  cell 

culture/visual )( 1 9009) 
Kodak  SureCeU  (including  caO 

culture)(34019) 
Ortho  Culturaaet  HSV  Isolatioa  and  ID 

System  (dir  antigen)(46056) 
Ortho  HSV  1  ft  2  Dichromatic  Typing 

(including  cell  culture)(46072) 
Ortho  HSV  Antigen  EUSA  Test  (dir  Ag/ 

spectrophotometric)(46104) 
Ortho  HSV  Antigen  EUSA  Test  (incl.  ceU 

culture/spectro)(  46105) 
Sanofi/Kallestod  Pathfindar  H.  simplex  lft2 

(direct  antigen )(58004) 
Syva  MicroTrak  HSV  Culture  Ident  Test  (incl 

cell  cultureKS8095) 
Syva  MicroTrak  HSV-1/2  Cultura  ID/Typing 

(inc  cell  culture)(58088) 
Syva  MicroTrak  HSV-l/HSV-2  Direct  Spec 

D)/Typ  Test  (dir  Ag)(58096) 
Vitek  Systems  Vidas  (including  caU 

culture)(67040) 
Wampole  Virogen  Herpes  LA  Test  (including 

celfculturB)(70017) 


Analyta:  (2540)  HuMa  PaptUoBavlras 
(HPV) 

Test  System,  Assay,  Examinatioa 

Digene  ViraPap  (direct  antigen)(13121) 
Digene  ViraType  (direct  antigBnNl3122) 

AaalytK  (5503)  Eeqiiratory  Syacytisd  VirM 

Test  System,  Assay.  Examination 

Analytab  API  IMACEN  RSV  (direct 

antigen)(042161 
Baxter  Bartels  RSV  (FA)  Test  Kit  (dlract 

antigen)(07034) 
Baxter  Bartels  RSV  (FA)  Test  Kit  (including 

cell  culture)(0735a) 
Gull  Laboratories  RSV-MAb  Test  (direct 

antigen)(22128) 
Gull  Laboratories  RSV-MAb  Test  (including 

cell  culture)(2210e) 
Ortho  RSV  (IFA)  (direct  antigenK46060) 
Ortho  RSV  Antigen  ELISA  Test  (dir.  Ag/ 

spectrophometnc  1 1 46098) 
Sanofi/Kallestad  Pathfinder  RSV  (dir  Ag/ 

spectrophotonietricK58008) 
Sanon/Kallestad  Pathfinder  RSV  (dlract 

antigen/visual)fSS005) 
Vitek  RSV  Direct  IF  (direct  antiganN67043) 
Vitek  Systems  Vidas  (direct  antigeo)(67038) 

AnalytK  (5505)  RMpiratory  Vinaaa 
(Influenza  AftB,  parainfluaaza) 

Test  System.  Assay,  Examination 

Analytab  API  IMACEN  Influenza  Virus  AftB 

(direct  antigenj(04215) 
Baxter  Bartels  Viral  Respiratoiy  Kit  (direct 

antigenH0703S) 
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Baxtar  Botdt  Vlrtl  Ratpinrtoiy  Kit 

(iaduding  call  cultM0735fl) 
Gull  UbonrtoriM  Influeui  A  Tact  (ioduding 

call  cultu»X22106) 
Gull  Libantoriaa  Influenxa  B  Tatf  (including 

callculturaM22107) 

AMljrlK  (SBOt)  BatavinM 

Tett  Systan,  AM$ay,  Biuuninatioa 

Abbott  Rotazyma  n  Diag.  Kit  (dlr  Ag/ 

spactropbotuiuati  icM04003) 
Abbott  Rotazyma  Q  Diag.  Kit  (dir  Ag/ 

▼iwalX04064) 
Aaalytab  API  Rotavinia  (dir  Ag/ 

•pactnipbotamatricK04259) 
Analytab  API  Rotavinu  Teat  Kit  (dir.  Ag/ 

visualX04202) 
Camfaridg*  Biotach  RotacIoDa  (diract  Ag/ 

gpactTopbotoaiatricXl0139) 
Cambridga  Biotach  Rotadona  (dixact  antigen/ 

visualXlOOll) 
bolab  Rotavirus  HA  (diract  antigen/ 

•pactrophotamatricX281(») 
bolab  RoUViiua  BIA  (direct  antigen/ 

vinialK28086) 
Sanofi/Kallastad  Pathfinder  Rotavinu  (dir 

Ag/spactiopbotoK58007) 
Sanofi/Kallaftad  Pathfinder  Rotavirus  (dir 

Ag/visualX58006) 

AmtlpK  (tTOS)  VaihanaTwIai  Viniaaa 

TlMt  Syttmn,  Auay,  Bxaminetion 

Oitho  Varicalla-Zoatar  Virus  ID  by  DPA 
(diract  antigenX460S3) 

ABalylB:(S70e)Vii 


Test  System.  Auay.  Examination 

All  Manual  Nucleic  Acid  Analysis  Test 

Systems  k  Proc8dures(0436S) 
All  Viral  Cell  Culture  Identification(04134) 

List  of  Waived  Procedures 

NalK  The  foUonving  Is  a  list  of  the  Kiraived 
procedures  by  manufacturer  and  product 
name.  Although  extensive  efloits  were  made 
to  include  all  products  that  meet  the  criteria 
fat  waiver,  the  list  should  not  be  considered 
indxuive. 

Aaalyla:  (91C1)  Erythrocyte  Sadimentatioa 
lata,  NaoaotoButad  Waived 

Test  System,  Assay,  Examination 

All  Nonautomated  ESR  Procedures(04380) 

AMlylK  (tiei)  Facd  Occall  Blood 

Test  System,  AM$ay,  Examination 

Abco  Teat  fior  Fecal  Occult  Blood(04373) 

Ames  Hema-Chek(04399) 

Amea  Hematest(04400) 

Biomerica  EZ  Datact  Stool  Blood  Test(07394) 

ODA  GolaCheck(10188) 

Cambridge  Diagnostic  CAMCO  GUAIAC- 

TABS(10189) 
Cambridgs  Diagnostic  CAMOO  PAK 

GUAIAQ10190) 
Gamma  FEOilt  Plus(22152) 
Helena  Labotatories  ColoCARB(2S118) 
Helena  Labocatorias  ColoScreen(25119) 
LMI  Medical  DigiWipa  D  System(37037) 
LMI  Medical  HemaWipa  System(37038) 
Labaystems  FECATWIN(37039) 
Lab^rstams  FBCATWIN  SENSATIVE(37040) 
Laeco  Diagnoatics  Preview  OBT(370S4) 
Proppar  SaFacult(49073) 


Prmer  Seracuh  Plus(49074) 
SmithKlina  Hemoocult(S8241) 
SmithKline  Hemoccult  SENSA(58242) 

Analyto:  (9221)  Glocaaa  Manitatiag 
(FDA  Cloarad«aM  Use) 


Te$t  Syttem.  Assay,  Bxaminaiion 

Ames  Dextrostix  Blood  Glucose  Reagent 

Strips(04388) 
Amea  Glucofilm  Blood  Glucose  Test 

Stripe(04389) 
Ames  Ghicameter  3  Blood  Glucose 

Meter(04390) 
Ames  Glucometer  Blood  Glucoaa 

Metei{04391) 
Ames  Glucometer  GX  Blood  Glucose 

Meter(04392) 
Ames  Glucometer  n  Blood  Glucoaa 

Metei(04393) 
Ames  Glucometer  M  Blood  Glucose 

Metei(04394) 
Ames  Glucometer  M-f  Blood  Glucose 

Meter(04395) 
Ames  Glucostix  Blood  Glucoaa  Reagent 

Strips(04396) 
Boehiinger  Mannheim  Accu-Cbek 

BASY(07424) 
Boehringer  Mannheim  Accu-Chek  11(07397) 
Boehringer  Mannheim  Accu-Chek  II 

Freedam(07398) 
Boehringer  Mannheim  Accu-Chek  111(07399) 
Boehringer  Mannheim  Accu-Chek  nm(07400) 
Boehringer  Mannheim  Accu-Chek  bG 

Monitor(07401) 
Boehringer  Mannheim  Chemstrip  bG(07413) 
Boehringer  Mannheim  EASY  Test 

Strips(07425) 
Boehiinger  Mannheim  Tnoer  11(07416) 
Boehringer  Mannheim  Tracer  bG 

Momtor(07417) 
Boehringer  Mannheim  Tracer  bG  Test 

Strip8(07418) 
British  American  SUPREME  bG 

Monitor(07419) 
British  American  SUPREME  bG  Test 

Strip8(07420) 
CaroMed  GLUCOSE  3  Test  Strip(10212) 
CaroMed  Glucose  V  Visual  Glucose  Test 

System(10211) 
Cascade  Medical  CheckMate  Blood  Glucose 

Momtor(10197) 
Cascade  Medical  CheckMate  Blood  Glucose 

Test  Strip8(10198) 
Home  Diagnostics  DIASCAN  Blood  Glucose 

Reagent  Strips(25120) 
Home  Diagnostics  DIASCAN  Blood  Glucose 

Self  Monitorf  25121) 
Home  Diagnostics  DL\SCAN-S  Blood 

Glucose  Monitor(2S122) 
Home  Diagnostics  ULTRA  Blood  Glucose 

Monitor(25123) 
Home  Diagnostics  ULTRA  Blood  Glucose 

Reagent  Strips(251 24) 
Ufescan  GLUCOSCAN7000(37041) 
Ufsscan  GLUCOSCAN  3000(37042) 
Ufescan  GLUCOSCAN  Test  Strips(37043) 
LifBscan  GLUCOSCAN  Test  Strips 

(modified)(37044) 
Ufescan  ONE  TOUCH  BASIC  Blood  Glucose 

Metei(37060) 
Ufescan  ONE  TOUCH  Blood  Glucose 

Meter(3704S) 
Ufescan  ONE  TOUCH  Bkmd  Glucose  Test 

Strips(37046) 
Ufescan  ONE  TOUCH  D  Blood  Glucose 

Mata((37047) 


Lifsscan  ONE  TOUCH  D  Hospital  Blood 

Glucose  Meteit37048) 
MediSanse  Companion  2  Sensar(40136) 
MediSense  ExacTech  Blood  Glucose  Test 

Strips(40137) 
MediSense  ExacTech  Companion  Blood 

Glucose  Sensor(40138) 
MediSense  ExacTech  Pen  Blood  Glucose 

SansaK40139) 
MediSense  Pen  2  Sensor(40140) 
MediSense  Pen  2/Companion  2  Sensat 

Electrodes(40141) 
Polymer  Technology  FIRST  CHOICE  Glucose 

Test  Strips(49072) 

AaalytK  (9251)  HeouigloUn  by  Coppw 
Sulfala,  Nonaatonatad 


Tost  System,  Assay,  Examination 

All  Nonautomated  Hgb  by  Copper 
Sulbte(04419) 

Analylo:  (25M)  B^ft,  Singla  Aaalyt* 
Salf-Conl  .  .  . 

Test  System,  Assay,  Examination 
HemoCue  Hemoglobin  System(25014) 

Analyto:  (9461)  Ovnlation  Tost  (LH)  by 
Viaoal  Color  Comparison 

Test  System,  Assay,  Examination 

Becton  Dickinson  QTest  Stick  Ovulation 

Test(07389) 
BioGenex  OviiGen  Ovulation  Prediction 

Te8t(07392) 
Biomerica  COT  Color  Ovulation  Test(07393) 
Biomerica  Fortel  Home  Ovulation 

Test(07396) 
Carter  Products  ANSWER  Ovulation 

Test(10191) 
Carter  Products  FIRST  RESPONSE  Ovulation 

Predictor  Test(1019S) 
Monoclonal  Antibodies  OvuKIT  Self- 

Te8t(40l4S) 
Monoclonal  Antibodies  OvuQUICK  Self- 

Test(40146) 
NMS  Phannaceuticals  GOT  Color  Ovulation 

Test(43057) 
NMS  Phannaceuticals  Foitel  Home 

Ovulation  Test(43058) 
Quidel  Conceive  1-Step  Ovulation 

Predictor(52014) 
Quidel  OvuKIT  Self-Test  for  Ovulation 

Prediction(S2015) 
Quidel  OvuQUICK  Self-Test  for  Ovulation 

PTediction(S2016) 
Vanguard  Biomedical  HomeClinic  Ovulation 

Prediction(67071) 
Whitehall  Ubs  CLEARPLAN  Easy  OvulaUon 

Predictor(70128) 

Analyte:  (9S81)  Spaa  ^Qcrolle■latocrit 

Test  System,  Assay,  Examination 

All  Spun  MicTobematocrit  Procedures(04420) 

Analyte:  (9M1)  Urina  Dipatick  or  TaUat 
Analytea,  Nonautomated 

Test  System,  Assay,  Examination 

Abco  ABCO  2  Urine  Chemistry  Strip(04465) 
Abco  ABCO  3  Urine  Chemistry  Strip(04466) 
Abco  ABCO  5  Urine  Chemistry  Strip(04467) 
Abco  ABCO  8  Urine  Chemistry  Strip(04464) 
Abco  ABCO  Glu-Keto  Urine  Chemistry 

Strip(04468) 
Amas  ACETBST(04381) 
Amas  ALBUSTIX(04382) 


AmesBIU-L/ 
AmesCUNIS 
AmesCUNrr 
AmesCOMBI 
AmesDIASn 
AmasHEMA- 
AmasI^MA| 
AmasICTOn 
AmesKETO-1 
AmesKETOS 
AmesLABST 
Ames  MICRO 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesMULTI 
AmesN-MUl 
Ames  N-MUL 
AmesURISTl 
AmesURISTl 
Ames  UROBI 
Behring  Rapi| 
Bio-Gen  2(07' 
Bio-Gen  3(07- 
Bio-Gen  4(07' 
Bio-Gen  5(07' 
Bio-Gen  6(07' 
Bio-Gen  7(07' 
Bio-Gen  8(07' 
Bio-Glu  Ketoi 
Bio-GIuco8e(( 
Bio-Ketone(0: 
Biomerica  EZ 
Boehringer  M 

UA(07402) 
Boehringer  M 

SG(07403) 
Boehringer  M 

GP(07404) 
Boehringer  M 

LN(07405) 
Boehringer  M 

OB(07406) 
Boehringer  M 
Boehringer  M 
Boehringer  K4 
Boehringer  M 
Boehringer  K4 
Boehringer  M 

Micral(074 
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il  Blood               ^H 

Ames  BIU-LABSTIX(04383) 

Ames  a  JNISTIX(043S4) 

<40136)                 ^H 

AmesCLINn'EST(04385) 

con  Test              ^^M 

Ames  COMBISTIX(04386) 

Ames  DIASTIX(04387) 

n  Blood                ^H 

Ames  HEMA-OOMBISTIX(04397) 

Ames  HBMASTIX(04398) 

GIucow              ^^1 

AmesICTOrBST{04401) 

Ames  KETO-DIASTIX(04402) 

AmesKETa«mX(04403) 

Seotex                 ^H 

Ames  LABST1X(04404) 

Ames  MICRO-BUMINTEST(0440S) 

)ICB  Glucose         ^H 

Ames  MUL'nSTIX(04406) 

Ames  MULTISnX  10  SG(04407) 

Copper                ^1 

Ames  MULTISTIX  2(04408) 

Ames  MULTISTIX  7(04409) 

Ames  MULTISTIX  8  SG(04410) 

^H 

Ames  MULTISTIX  9(04413) 

Ames  MULTISTIX  9  SG(04411) 

^^^H 

Ames  MULTISTIX  SG(04412) 

Amos  N-MULTISTIX(04414) 

Jyte  Inst,  w/          ^H 

Ames  N-MULTISTIX  SG(04415) 

Ames  URISTIX(04416) 

Ames  URISTIX  4(04417) 

^^1 

Ames  UROBILISTIX(04418) 

5014)                      ^M 

Behring  Rapignost  Total  Screen  L(07391) 

UOby                H 

Bio^^n  2(07456) 

Bio^^en  3(07455) 

Bio-Gen  4(07454) 

^H 

Bio-Gen  5(07453) 

vulation                  ^^^1 

Bio-Gen  6(07452) 

V  W»W%1*#11                                         ^^^^^^^B 

Bio-Gen  7(07451) 

Bdiction                 ^^H 

Bio-Gen  8(07450) 

Bio<Jlu  Ketone(07457) 

Test(07393)          ^H 

Bio<;iucose(07459) 

^^^1 

Bio-ICetone(07458) 

Biomerica  EZ  Detect  Urine  Blood  Test(07395) 

^^H 

Boehringer  Mannheim  Chemstrip  10 

UA(07402) 

SE  Ovulation         ^H 

Boehringer  Mannheim  Chemstrip  10  tvith 

SG(07403) 

^M 

Boehringer  Mannheim  Chemstrip  2 

GP(07404) 

ICK  Self-               ^1 

Boehringer  Mannheim  Chemstrip  2    ^ 

LN(07405) 

ir  Ovulation          ^H 

Boehringer  Mannheim  Chemstrip  4  The 

OB(07406) 

me                       ^^1 

Boehringer  Mannheim  Chemstrip  6(07407) 

Boehringer  Mannheim  Chemstrip  7(07408) 

^H 

Boehringer  Mannheim  Chemstrip  8(07409) 

Boehringer  Mannheim  Chemstrip  9(07410) 

Illation                  ^H 

Boehringer  Mannheim  Chemstrip  IC(07411) 

Boehringer  Mannheim  Chemstrip 

Ovulation            ^H 

Micral(07412) 

Boehringer  Mannheim  Chemstrip  uG(07414) 
Boehringer  Mannheim  Chemstrip 

uGK(07415) 
Wako  Pretest  5A(70122) 
Wako  Pretest  6A(70123) 
Wako  Pretest  8A(70124) 

Analyto:  (9842)  Uiine  HOG  bjr  Vtaul  Colar 
tXerts 


Test  System,  Assay.  Examination 

Ahbott  TestPack  PLUS  hOG  COMBO(04375) 
Abbott  TestPack  PLUS  hGG-URINE(04376) 
Access  Medical  Systems  ImmunoCLONB 

hOGTest(04377) 
Advanced  Care  Products  ADVANCE 

Pregnancy  Test(04378) 
Advanced  Care  Products  PACT  PLUS 

Pregnancy  Test(04379) 
Ampcor  QuiikDIP  Pregnancy(04295) 
Becton  Dickinson  Dinctigen  1-2-3 

hOG(07269) 
Becton  Dickinson  Precise  hOG(07386) 
Becton  Dickinson  QTest  Pregnaiicy(07387) 
Becton  Dickinson  QTest  Pr^nancy 

Combo(07270) 
Becton  Dickinson  QTest  Stick  Pregnancy 

Test(07390) 
Carter  Products  ANSWER  PLUS  Pregnancy 

Te8t(10192) 
Carter  Products  ANSWER  QUICK  ft  SIMPLE 

Pregnancy  Te8t(10193) 
Carter  Products  FIRST  RESPONSE  1-Step 

Pregnancy  Test(10194) 
Carter  Producto  FIRST  RESPONSE  Pregnancy 

Test(10196) 
Chembio  HCG-STAT-PAK(10199) 
Disease  Detection  International  ImmunoCard 

hOG  One  Step(13249) 
Disease  Detection  International  ImmunoCard 

hCG  Te8t(13211) 
Hybritecb  Concise  HCG-Urine  Test(25125) 
Hybritech  ICON  U  HCG  (urine)(25126) 
Hybritecb  ICON  U  HOG  (urine/serum)(25127) 
Hybritech  Tandem  ICON  0  (urine/ 

serum)(25019) 
Hybritech  Tandem  ICON  D  HCG 

(urine)(2S13Z) 
Kodak  SureCell  hOG-Urine/Serum(34038) 
Kodak  SureCell  bCG-Urine(34044) 
Leeco  Diagnostics  BioSign  hCG-One  Step 

Pregnancy  Test(37061) 
Leeco  Diagnostics  ImmunoCard  hOG(37053) 
Leeco  Diagnostics  Preview  Pregnancy 

Test(37055) 


Leeco  Diagnostics  Preview  SerumAJrine- 

liOG(37030) 
Leeco  Diagnostics  Preview  Urine  faGG(370S6) 
Leeco  Diagnostics  Right  Day  Pregnancy 

Test(37057) 
Mainline  Technology  Confirm  hOG  One-Step 

Ptegnancy  Tett(40152)       

Medical  Technology  Corp.  OPTTTBC 

HCG(40116)  
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DEFAirTMENr  OF  JUSTlCt 
28CFVIPWI77 

[AQ0rdarNe.1TM-Ml 
Communications  WKh  rtoprM«nt«d 


AQBCY:  Deportment  of  Justice. 
ACTION:  Proposed  rule. 


r:  The  Department  of  Justice  is 
reissuing  for  an  additional  3oAlay 
period  for  comments  a  proposed  rule 
governing  the  circumstances  under 
which  its  attorneys  may  communicate 
with  persons  known  to  be  represented 
by  counsel  in  the  course  of  law 
enforcement  investigations  and 
proceedings.  The  rule  generally  permits 
such  communications  if  they  are  made 
during  the  course  of  a  fsderal  law 
enforcement  investigation,  and 
generally  prohibits  such 
communications  (subject  to  exceptions) 
if  they  are  made  after  formal  criminal  or 
dvil  proceedings  have  been  instituted. 
The  rule  is  essentially  derived  from 
existing  attorney  ethical  rules 
promulgated  hy  the  states,  from  federal 
case  law  interpreting  such  state  rules, 
and  from  federal  case  law  interpreting 
the  scope  of  the  Sixth  Amendment  ri^t 
to  counsel.  The  purpose  of  the  proposed 
rule  is  to  impose  a  comprehensive, 
clear,  and  uniform  set  of  regulatimis  on 
the  conduct  of  government  attorneys 
before  and  during  criminal  and  civil 
enforcement  proceedings,  in  order  to 
ensure  appropriate  conduct  and  to 
eliminate  uncertainty  and  confusion 
arising  from  the  variety  of 
interpretations  of  stete  and  local  federal 
court  rules. 

The  Department  of  Justice  is 
reopening  the  comment  period  to  ensure 
that  all  interested  parties  have  a  chance 
to  comment.  The  Department  of  Justice 
is  reopening  the  period  for  comments  in 
light  of  the  complex  and  important 
nature  of  the  rule  to  the  criminal  and 
dvil  justice  systems  and  the  licenses 
and  livelihoods  of  its  attorneys. 
OATEt:  Comments  must  be  received  on 
or  before  August  25. 1993. 

AOCMUSEt:  Written  comments  should 
be  submitted  to:  the  Office  of  the 
Assodate  Attorney  General,  United 
States  Department  of  Justice,  10th  St. 
and  Constitution  Ave.  NW.. 
Washington,  DC  20530. 
TOR  RNVTNEfl  MPOMMTKM  CONTACT: 
F.  Mark  Terison.  Senior  Attorney,  Legal 
Counsel,  Executive  Office  for  United 
States  Attorneys,  United  States 
Depaitiuent  of  Justice,  (202)  514-5204. 
This  is  uot  a  toll-free  number 


SUPfLmBfTAflY  MFOnUATION: 

L  lalaaakiag  History 

On  November  20. 1992.  tho 
Department  of  Justice  publisiMd  fior 
comment  a  proposed  rule  to  proviite  a 
comprehensive,  clear,  and  uniform  set 
of  guidelines  governing  the 
drcumstances  under  which  Department 
of  Justice  attorneys  may  communicate 
with  persons  known  to  be  represented 
by  counsel  in  the  course  of  law 
enforcement  investigations  and 
proceedings.  See  57  FR  54737  (Nov.  20. 
1992).  The  proposed  rule  was  issued 
xmder  the  authority  of  the  Attorney 
General  to  prescribe  regulations  for  the 
government  of  the  Department  of 
Justice,  the  conduct  of  its  employees, 
and  the  performance  of  its  business, 
pursuant  to  5  U.S.C.  301;  to  direct 
officers  of  the  Department  of  Justice  to 
secure  evidence  and  conduct  litigation, 
pursuant  to  28  U.S.C.  516;  to  direct 
officers  of  the  Department  to  conduct 
grand  jury  proceedings  and  other  dvil 
and  criminal  legal  proceedings, 
pursuant  to  28  U.S.C.  515(a):  to 
supervise  litigation  and  to  direct 
DefMUtment  officers  in  the  discharge  of 
their  duties,  pursuant  to  28  U.S.C.  519; 
and  otherwise  to  direct  Department 
officers  to  detect  and  prosecute  crimes, 
to  prosecute  offenses  against  the  United 
States,  to  prosecute  dvil  actions,  suits, 
and  proceedings  in  which  the  United 
States  is  concerned,  and  to  perform  such 
other  functions  as  may  be  provided  by 
law,  pursuant  to  28  U.S.C.  509. 510, 
533,  and  547. 

The  notice  of  proposed  rulemaking 
provided  a  30-day  comment  period  and 
invited  comments  by  agencies  and  the 
public.  Timely  comments  were  received 
from  20  sources. 

The  Department  of  Justice  is 
reopening  the  comment  period  to  ensure 
that  all  interested  parties  have  a  chance 
to  comment.  The  Department  of  Justice 
is  reopening  the  period  for  comments  in 
light  of  the  complex  and  important 
nature  of  the  rule  to  the  criminal  and 
dvil  justice  systems  and  the  licenses 
and  livelihoods  of  its  attorneys.  No 
decisions  have  been  made  on  whether  to 
adopt  the  rule  or  on  the  draft  response 
to  comments  set  out  in  the 
Supplementary  Information.  The  draft 
response  to  comments  in  the 
Supplementary  Information  was 
prepared  by  attorneys  within  the 
Department  of  Justice  who  have  been 
working  on  this  issue.  The  Department 
of  Justice  welcomes  comments  on  these 
draft  responses  in  the  Supplementary 
Information  in  addition  to  comments  on 
the  draft  reflation. 

The  publication  of  this  proposed  rule 
is  accompanied  by  the  issuance  of 


companion  provisions  in  the  United 
States  Attorneys'  Manual  setting  forth 
internal  Department  of  Justice  polides 
and  procedures  relating  to  the 
application  of  the  rules,  and  by  the 
publication  of  an  interpreuve 
commentary  intended  to  assist 
Department  of  Justice  attomejrs  in 
understanding  and  interpreting  the  rule. 
Copies  of  the  United  States  Attorneys' 
Manual  provisions  and  the  commentary 
may  be  obtained  by  contactmg  the 
Office  of  Policy  and  Management 
Analysis,  Criminal  Division,  room  2216, 
Department  of  Justice,  lOtn  St.  and 
Constitution  Ave.  NW.,  Washington,  DC 
20530. 

n.  Summary  <rf  Comments  Received  oa 
Prior  Issuance  of  the  Propoaed  Rule 

Of  the  20  sets  of  comments  timely 
submitted,  eleven  Were  from 
organizations,  induding  bar 
assodations,  public  defender  offices, 
and  a  state  bar  disdplinary  board;  four 
were  from  corporations;  three  were  from 
individuals,  induding  one  group  of 
individuals;  and  two  were  from 
Department  of  Justice  components. 
Many  commented  on  several  different 
sections  of  the  rule,  and  most  made 
general  comments  regarding  its  purpose 
and  structure. 

The  Department  of  Justice  has 
considereNd  each  comment  submitted  by 
each  commenter.  Those  deTermined  to 
be  significant  are  discuss«d  below, 
either  in  the  "general  comments" 
section  or  in  the  context  of  the 
particular  subparts  or  sections  to  which 
they  pertain.  Many  of  the  comments  are 
summarized  or  paraphrased  for 
purposes  of  discussion.  Comments 
which  could  be  properly  addressed 
either  in  the  "general  comments" 
section  or  in  connection  with  a  specific 
section  (for  example,  a  comment 
regarding  the  relationship  of  the  rule  to 
state  and  local  regulations)  are  largely 
addressed  in  the  "general  comments" 
secrtion.  Comments  directed  solely  to  the 
proposed  sections  of  the  United  States 
Attorneys'  Manual  or  the  proposed 
commentary  are  addressed  only  where 
they  have  a  significant  bearing  on  the 
text  of  the  rule. 

The  following  discussion  uses  the 
terms  "DR  7-104"  (referring  to  DR  7- 
104(A)(1)  of  the  American  Bar 
Assodation  Code  of  Professional 
Res{>onsibility)  and  "Rule  4.2"  (refarring 
to  its  successor,  Model  Rule  4.2  of  the 
ABA  Model  Rules  of  Professional 
Conduct)  interchangeably  unless  the 
context  indicates  otherwise. 
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A.  General  Comnwnts 
1 .  The  Ttming  of  the  Rule 

Six  organizations,  one  corporation, 
and  three  individuals  commented  that 
the  30-day  pwiod  for  public  comment 
should  be  extended  to  permit  further 
analysis  and  debate  regarding  the  rule. 
Four  of  these  comments  also  stated  that 
the  intervening  holiday  period  had 
effectively  shortened  the  comment 
period.  Five  of  the  oommenters 
specifically  stated  that  a  reason  to 
extend  the  comment  period  was  to 
permit  the  new  Attorney  G«ieral  to 
review  the  proposal. 

The  general  issues  underiying  the 
adoption  of  the  rule  (for  example,  the 
issue  of  whether  the  conduct  of 
Department  of  Justice  attorneys  should 
be  regulated  by  the  states,  rather  than 
the  federal  government)  have  been  the 
subject  of  extensive  commentary  within 
the  legal  community  since  at  leest  the 
time  of  the  first  opinion  in  United  States 
V.  Hammad,  846  F.2d  854  (2d  Cir. 
1988).  and  the  subsequent  promulgaticm 
of  the  stxalled  "Thombuigh 
memorandum"  in  June  1989.  Extensive 
public  debate  regarding  those  general 
issues  has  taken  place  at  a  variety  of  bar 
association  meetings  and  conferences 
and  in  a  number  of  legal  journals. 

In  July  1992,  the  Department  shared 
copies  of  the  draft  rule  and  the 
accompanying  portions  of  the  United 
States  Attorneys'  Manual  and 
commentary  with  representatives  of  the 
American  Bar  Asaodatioo  Section  on 
Criminal  Justice  and  the  National 
Assodaticm  of  Criminal  Defense 
Lawyers  for  the  purpose  of  soliciting 
their  comments  and  reactions  to  thb 
proposal.  That  piocees,  while  informal, 
resulted  in  significant  changes  and 
clarifications  to  the  proposal,  most 
notably  the  adoption  of  several 
significant  restrictions  on  investigatory 
communications  prior  to  the  attachment 
of  the  right  to  counsel. 

The  Etepartment's  position  regarding 
the  application  of  DR  7-104  to 
Department  of  Justice  attorneys  was  first 
formalized  by  the  Office  of  Leqgal 
Counsel  in  the  Carter  Administration, 
and  has  remained  essentially  consistent 
since  that  time  despite  intervening 
changes  in  government.  See  "Ethical 
Restraints  of  the  ABA  Code  of 
Professional  Responsibility  on  Federal 
Criminal  Investigations."  4B  Op.  Off. 
Legal  Counsel  576.  601-02  (1980)  (DR 
7-104  does  not  apply  to  federal  criminal 
investigation;  the  only  restraints  on 
federal  law  enforcement  activities  are 
those  established  by  the  Constitution 
and  existing  statutes;  authorized  federal 
investigative  practices  are  exempt  from 
DR  7-104  by  its  own  terras;  state  bar 


associations  may  not.  consistmit  with 
the  Supremacy  Clause,  impose 
sanctions  on  a  government  attorney  who 
has  acted  pursuant  to  his  or  her  federal 
law  enf(HT»nient  responsibilities). 

However,  the  Department  of  Justice  is 
reopening  the  comment  period  to  ensure 
that  all  interested  parties  have  a  chance 
to  oHnment.  The  Department  of  Justice 
received  a  number  of  comments  after 
the  deadline  for  submission  of 
comments  that  daseive  attration.  The 
Department  of  Justice  will  treat  those 
comments  as  being  filed  within  the 
period  for  comment  announced  by  this 
second  notice  of  proposed  rulemaking. 
The  Department  of  Justice  believes  that 
the  comments  received  in  the  past,  and 
the  responses  set  out  below,  refine  the 
issues  presented  by  thrae  regulaUons. 
Accordingly,  the  Department  of  justice 
requests  comments  on  any  other  issues 
raised,  or  refinements  of  the  issues  set 
out  below. 

2.  The  Need  for  the  Rule 

Two  organizations  specifically 
commented  or  suggested  that  there  was 
no  genuine  problem  regarding  tlie 
application  to  federal  prosecutors  of 
state  and  local  ethical  rules  regarding 
communications  with  represented 
persons,  and  thus  no  need  for  the  rule 
or  any  other  corrective  measures.  One 
such  organization  stated  that  there  was 
no  need  to  adopt  a  "bright  line"  rule  in 
order  to  clarify  a  prosecutor's 
obligations,  because  the  existing  ethical 
standards  are  "perfectly  bright  and 
clear."  The  other  organization  stated 
that  concerns  regarwng  lack  of 
nationwide  uniformity  and  an  uncertain 
environment  were  caused  by  attempts 
by  government  attorneys  to  "exempt"  or 
"excuse"  themselves  from  local  rules 
that  are  applicable  to  all  other  attorneys. 
Both  organizations  also  stated  that  any 
chilling  effect  (m  government  attorneys 
caused  by  imcertainty  was  a  positive 
benefit,  in  that  it  would  promote 
conservative  practices  on  the  part  of 
government  attorneys. 

The  Department  of  Justice  respectfully 
disagrees  with  the  foregoing  comments, 
for  the  reasons  set  forth  in  Uie 
Background  section  of  the  notice  of 
proposed  rulemaking,  57  FR  54737, 
54738-54741  (Nov.  20, 1992).  The 
requirements  of  state  and  local  ethical 
rules  vary  widely  from  jurisdiction  to 
jurisdiction,  and  are  frequently 
inconsistent  or  unclear.  Furthermore, 
the  feet  that  the  controversy  regarding 
the  scope  of  the  rule  and  the  resulting 
uncertainty  have  had  a  chilling  effect  on 
government  attorneys  does  not  benefit 
the  administration  of  justice  if  attorneys 
are  thereby  deterred  from  undertaking 
appropriate  and  legal  communications 


in  furtherance  of  legftimate  oiminal  or 
civil  law  enforcement  investigations  and 
prosecutions. 

At  least  three  organizatians  and  one 
corporation  conunented  or  suggested 
that  Department  of  Justice  attorneys  are, 
or  should  be,  subject  to  precisely  the 
same  ethical  rules  as  all  odier  attorneys, 
and  that  therefore  the  rule  is 
unnecessary.  One  other  organiattton 
commented,  however,  that  the 
Department  of  Justice  has  "legitimate 
concerns  about  the  application  of  Rule 
4.2  to  all  aspects  of  law  enforcement 
activities." 

The  former  comments  suggest  a  sharp 
departure  from  current  fedaral  case  law. 
As  described  in  more  detail  bdow.  the 
approach  adopted  in  tbeee  r\iles 
conforms  closely  to  federal  case  law 
interpreting  the  application  and  scope 
of  DR  7-104  and  the  Sixth  Amendment 
That  case  law  essentially  permits 
communications  with  represented 
(>ersons  during  the  investigative  stage  of 
a  proceeding,  and  prohibits  such 
communications,  subject  to  several 
well-defined  exceptions,  once  formal 
proceedings  have  commenced. 

The  existing  case  law  is  based  upon 
a  clear  recognition  that  Department  of 
Justice  attome3rs  perform  oistiiictly 
different  functions  than  attorneys 
engaged  in  the  private  practice  of  law, 
and  that  the  rules  governing 
communications  with  represented 
persmis  should  be  interpreted 
accordingly.  A  requirement  that 
Department  of  Justice  attorneys  follow 
exactly  identical  rules  as  privste 
attorneys  would  therefore  impose 
substantial  restrictions  that  do  not 
presently  exist  and  that  do  not  appear 
to  be  necessary  or  desirri>le. 

3.  The  Impact  and  Scope  of  the  Rule 

One  organization,  one  corporatian. 
«nd  one  individual  commentad  that  the 
regulation  represents  an  "extreme 
position"  or  a  "radical  departure"  trom 
current  law  and  past  Department  of 
Justice  practices,  and  therefore  should 
not  be  adopted.  These  comments 
seriously  misunderstand  the  nature  of 
the  rule.  The  text  of  the  rufe  is  derived 
largely  from  existing  case  law  and 
ethical  rules,  as  set  forth  st  great  length 
in  the  draft  commentary  accompanying 
the  proposed  rule.  Indeed,  one  of  the 
principal  functions  of  the  rule  is  to 
codify  existing  case  law  and  to  provide 
for  uniformity  where  the  case  law  is 
inconsistent.  Furthermore,  the  rufe  does 
not  represent  a  departure  from  past 
Department  of  Justice  practices  and 
policies.  As  stated  above,  it  has  long 
been  the  policy  of  the  Department  of 
Justice  that  DR  7-104  does  not  prohibit 
legitimate  law  enforcement 
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communicatioiu  with  repmented 
penoiu.  See  "Ethical  Rettraints  of  the 
ABA  Code  of  Profeesicmal 
Retpoiuibility  on  Federal  Qriminal 
Inveitigations."  4B  Op.  Off.  Legal 
Counsel  576. 601-02  (1B80).  Finally,  it 
should  also  be  noted  that  the 
Department  of  Justice  is  simultaneously 
adopting  restrictions  and  procedures, 
both  in  the  rule  and  in  the  United  States 
Attorneys'  Manual,  that  do  not  presently 
exist  or  are  observed  only  on  an  ad  hoc 
basis. 

4.  The  Relationship  of  the  Rule  to  State 
and  Local  Ethical  Rules 


a.  rhe  "Exemption"  of  Department  of 
Justice  Attorneys  from  State  and  Local 
Ethical  Rules.  Ten  organizations,  two 
corporations,  and  two  individuals 
commented  that  the  Department  of 
Justice  should  not  be  permitted  to 
"exempt"  its  attorneys  from  the  ethical 
riiles  applicable  to  aU  other  attorneys  or 
to  "ignore"  such  rules.  This  comment 
was  rormulated  in  a  variety  of  different 
ways,  with  the  following  as  illustrative 
examples:  the  rule  would  allow 
government  attorneys  to  "disregard" 
state  ethical  rules;  the  rule  is  an  attempt 
by  the  Department  to  "imilaterally 
exempt"  its  attorneys  from  ethical  rules; 
the  rule  is  an  attempt  to  "abrogate" 
ethical  rules  or  to  "authoriz(e] 
violations"  of  such  rules;  the  rule  would 
"prcmiote  violations"  of  DR  7-104;  the 
rule  "is  a  directive  for  Department  of 
Justice  lawyers  to  violate  the  spirit  and 
the  letter  of  long-standing  eUiical 
norms";  the  rule  "ignores  the  minimal 
ethical  standard"  applicable  in  all 
states;  the  rule  "confiict[s]  with"  state 
ethical  rules;  and  the  rule  is  an  "attempt 
to  approve  a  suspension"  of  state  ethical 
rules. 

These  comments  reflect  an  apparent 
misunderstanding  of  the  structure  and 
purpose  of  the  rule  and  of  the  clear  text 
of  both  Rule  4.2  and  DR  7-104.  The  rule 
is  specifically  intended  to  fit  within  the 
structure  of  both  Rule  4.2  and  DR  7-104, 
as  well  as  analogous  state  and  local 
district  coxirt  rules.  Both  Rule  4.2  and 
DR  7-104  provide  that  commimications 
that  are  "authorized  by  law"  are 
exempted  from  the  general  prohibition 
of  the  rule.  These  rules,  as  substantive 
regulations  duly  promulgated  by  the 
Attorney  General  pursuant  to  statutory 
authority,  have  the  force  and  effect  of 
law.  Accordingly,  and  as  set  forth  in 
section  77.16,  commimications  with 
represented  persons  that  are  undertaken 
pursuant  to  these  rules  should  be 
considered  "authorized  by  law"  within 
the  meaning  of  Rule  4.2  or  DR  7-104.  In 
nearly  all  jurisdictions,  therefore, 
communications  piirsiiant  to  these  rules 


will  be  appropriate  under  existing 
ethical  rules. 

It  is  only  in  Jurisdictions  that  have 
repealed  the  "authorized  by  law" 
ajoxption,  or  that  have  narrowed  it 
through  judicial  or  other  interpretation, 
that  a  conflict  between  the  provirions  of 
these  rules  and  the  provisions  of  state  or 
local  fisderal  district  court  ethical  rules 
may  arise.  In  the  event  of  such  a 
conflict.  Department  of  Justice  attorneys 
will  be  required  to  observe  these  rules 
rather  than  defer  to  state  or  local 
regulation.  To  state  that  such  a 
requirement  provides  an  "exemption" 
from  state  or  local  ethical  rules  is 
another  way  of  stating  that  the  ultimate 
power  to  regulate  the  conduct  of 
Department  of  Justice  attorneys  should 
reside  with  the  states  or  the  federal 
district  courts.  Those  arguments  are 
addressed  at  length  below. 

One  organization  commented  that  the 
rule  "acknowledges  no  restriction  on 
communications  with  represented 
persons  other  than  those  restrictions 
imposed  by  the  Constitution,  statutes, 
executive  orders,  or  the  regulations 
themselves."  This  comment  apparently 
misconceives  the  structure  and  purpose 
of  the  rule.  First,  and  as  described 
above,  communications  pursuant  to  the 
rule  are  intended  to  constitute 
communications  that  are  "authorized  by 
law"  within  the  meaning  of  DR  7-104 
and  related  state  and  local  ethical  rules. 
The  rule  is  thus  intended  to  harmonize, 
not  conflict,  with  existing  ethical  rules. 
Second,  the  rules  themselves  contain 
numerous  restrictions  on 
communications  with  represented 
persons.  Third,  the  rules  will  be 
accompanied  by  companion  provisions 
in  the  United  States  Attorney's  Manual 
setting  forth  additional  restrictions  in 
the  form  of  Department  of  Justice 
policies  and  procedures. 

b.  The  "Authorized  by  Law" 
Exception  to  DR  7-104.  One 
organization  and  one  corporation 
commented  that  these  rules  would  not 
constitute  "law"  within  the  meaning  of 
the  phrase  "authorized  by  law"  in  DR 
7-104  and  Rule  4.2.  The  organization 
stated,  without  further  explanation,  that 
regulations  promulgated  by  the 
Department  of  Justice  "are  certainly  not 
what  the  drafters  of  the  [ABA]  Rule  had 
in  mind  as  'law'."  The  corporation 
stated  that  the  "authorized  by  law" 
exception  was  applicable  only  in 
"limited"  circumstances,  such  as  where 
a  statute  expressly  permits  ex  parte 
contacts.  One  other  organization 
commented  that  the  rule  "would  not 
have  the  force  of  law." 

There  appears  to  be  no  reason  to  give 
such  a  narrow  interpretation  to  the 
phrase  "authorized  by  law"  in  Rule  4.2 


and  DR  7-104.  Neither  Rule  4.2  nor  DR 
7-104  use  the  phrase  "authorized  by 
statute"  or  any  other  narrowly-defined 
term,  but  rather  the  broader  term 
"authorized  by  law";  the  more 
restrictive  interpretation  thus  would 
ignore  the  plain  language  of  the  ABA 
rules.  Furthermore,  the  courts  have 
upheld  a  variety  of  communications  in 
the  course  of  legitimate  law  enforcement 
investigations  as  "authorized  by  law" 
under  that  exception,  whether  or  not  the 
communication  was  specifically 
authorized  by  statute.  See  United  States 
V.  Schwimmer.  882  F.2d  22.  28  (2d  Or. 
1989),  cert,  denied.  493  U.S.  1071  (1990) 
(communication  pursuant  to  grand  jury 
subpoena  is  "authorized  by  law"  under 
DR  7-104);  United  States  v.  h4oody,  762 
F.  Supp.  1491. 1499  (N  J).  Ge.  1991) 
(communication  purstiant  to  court- 
ordered  electronic  surveillance  is 
"authorized  by  law");  United  States  v. 
Chestman,  704  F.  Supp.  451.  454 
(S.D.N.Y.  1989)  (pre-indictment 
communication  is  "authorized  by  law" 
in  absence  of  egregious  prosecutorial 
misconduct),  rev'don  other  grounds, 
903  F.2d  75  {2d  Or.  1990).  affd  in  part 
947  F.2d  551  (2d  Qr.  1991)  (en  banc); 
Weinstein  v.  Rosenbloom.  59  I11.2d  475,  • 
483,  322  N.E.2d  20,  25  (1974) 
(communication  made  pursuant  to 
validly  adopted  rule  of  state  agency  is 
"authorized  by  law");  compare  United 
States  V.  Hammad.  858  F.2d  at  839 
(under  DR  7-104,  "  a  prosecutor  is 
'authorized  by  law'  to  employ  legitimate 
investigative  techniques  in  conducting 
or  supervising  criminal  investigations, 
and  the  use  of  informants  to  gather 
evidence  against  a  suspect  will 
frequently  fall  within  the  ambit  of  such 
authorization"). 

These  rules,  as  substantive  regulations 
duly  promulgated  by  the  Attorney 
General  pursuant  to  statutory  authority, 
have  the  force  and  effect  of  law.  See. 
e.g..  Chrysler  Corp  v.  BroMTi,  441  U.S. 
281,  295  (1979).  Accordingly, 
communications  with  represented 
persons  that  are  imdertaken  pursuant  to 
these  rules  should  be  considered 
"authorized  by  law"  within  the  meaning 
ofRule  4.2  or  DR  7-104. 

One  organization  commented  that  the 
rule  is  an  attempt  by  the  Department  of 
Justice  "  to  impose  a  binding  federal 
interpretation  on  state  law"  which 
raises  important  questions  of  "comity 
and  federalism."  This  comment 
misconstrues  the  intent  of  the  rule.  The 
rule  does  attempt  to  create  state  law  or 
bind  state  courts  in  their  interpretation 
of  state  law.  Rather,  the  rule  seeks  to 
create  federal  law  that  harmonizes  with 
state  law  and  therefore  avoids 
imnecessary  federal-state  conflicts. 
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One  oigBDizstian  commented  that  the 
Deputment  of  Justice  appears  to 
presume  that  any  conduct  by  a 
prosecutor  whidi  is  not 
unconstitutional  is  "authorized  by  law" 
and  therefore  etlncal.  It  is  sufficient  to 
note  that  these  rules  do  not  adopt  that 
approach,  without  addressing  the 
substantive  merits  of  that  argument  as 
an  appropriate  interpretaticm  of  DR  7- 
104. 

c.  Inconsistencies  in  State  and  Local 
Ethical  Rules.  One  individiial 
commented  that  the  rule  addresses  the 
problem  of  inconsistencies  among  state 
and  local  ethical  rules  by  "boldtingi 
DOJ  attorneys  to  the  lowest  common 
doaominator  of  ethical  standards  in  the 
country."  The  individual  further  stated 
that  Department  of  Justice  "should  set 
the  highest  standard  for  ethical 
conduct"  rather  than  "fall  to  the 
lowest." 

This  comment  appears  to  equate 
restrictive  rules  on  communications 
with  represented  parsons  with  "high" 
ethical  standards  and  liberal  rules  on 
such  communications  with  "low" 
ethical  standards,  lliat  analysis  is  not 
helpful  in  determining  which 
communications  should  be  permitted 
and  which  should  not,  because  it  would 
simply  require  that  the  Department 
follow  the  most  restrictive  rule  possible, 
without  regard  to  whether  such  a 
position  had  any  substantive  merit. 

The  Department  of  Justice  has 
generally  elected  to  follow  established 
case  law  interpreting  state  and  local 
ethical  rules  or  the  Sixth  Amendment  in 
the  fcHmulation  of  these  rules.  Where 
the  case  law  or  the  ethical  rules  are 
inconsistent,  the  Department  has  sought 
to  adopt  positions  that  are  reasonable, 
fair,  and  consistent  virith  federal  law. 

5.  Whether  the  Department  of  Justice  Is 
the  ^propriate  Authority  To  Create 
Standards  of  Conduct 

Three  organizations  commented  that 
rules  governing  communications  writh 
represented  persons  should  not  be 
promulgated  by  the  Department  of 
Justice.  One  such  organization  that  "the 
power  to  promulgate  and  enforce  *  •  • 
ethical  rules  must  reside  separately  and 
be  exercised  independently  from  the 
governmental  authorities  and  lawyers  to 
be  regulated  by  those  rules."  The  other 
organization  stated  that  it  questioned 
the  "tadt  premise"  of  the  rule  that  "the 
Department  of  Justice  is  the  proper 
arbiter  of  the  ethical  standards  to  be 
imposed  upon  its  employees." 

These  comments  misconceive  the 
constitutional  and  statutory  framework 
in  which  these  rules  have  been 
developed.  Rules  governing  the  conduct 
of  Department  of  Justice  attorneys,  or 


any  other  officials  of  the  Executiv* 
Branch,  may  only  be  promulgated 
pursiiant  to  constitutional  or  statutory 
authority.  The  Depaitment  of  Justice 
possesaas  appropriate  authcffity 
pursuant  to  5  U.S.C  301  and  28  U.S.C 
516,  515(a).  519.  509,  510,  533.  and  547. 
Such  authority  is,  bowewr.  lacking  with 
respect  to  bar  associations,  the  states,  or 
the  iisderal  district  courts,  as  set  forth 
below. 

a.  Bar  Association  Ohical  Rules.  Ctee 
organization  commented  that  the 
appropriate  way  to  resolve  the  problem 
is  for  the  Department  of  Justice  to  seek 
a  "compromise"  which  "respects  the 
importance  and  continued  vitality"  of 
the  ABA  rules,  apparently  tbrough 
modification  of  the  ABA  Model  Rules  of 
Professional  Conduct.  While  the 
DepartmMit  of  Justice  aduiowledges  the 
good  faith  and  sincere  intentions  of 
those  within  the  ABA  who  desire  such 

a  resolution,  the  Department  must 
respectfiilly  decUne  to  adopt  that 
approach.  First,  the  Department  does 
not  beUeve  that  rulemaking  authority  in 
this  sensitive  and  difficult  area  may  be 
properly  delegated  outside  the  federal 
go\-emment.  Furthermore,  even  a  fully 
successful  compromise  would  result  at 
most  in  a  modification  of  the  AB.A  rule. 
There  would  remain  the  task  of 
attempting  to  modify  the  attorney 
ethical  rules  in  the  fifty  states,  the 
District  of  Columbia,  and  the  ninety- 
four  federal  district  courts.  Such  an 
approach  would  have  little  prospect  of 
either  a  rapid  or  uniform  solution  to  the 
problem,  and  therefore  does  not  appear 
to  be  a  practical  ahemative  under  the 
circumstaaces. 

b.  State  Ethical  Rules.  Two 
organizations  specifically  commented 
that  the  proper  authorities  ftn" 
promulgating  and  interpreting  rules  of 
attorney  discipline  for  Department  of 
Justice  attorneys  were  the  states.  One 
such  organization  stated  that  the 
proposed  rules  "constitute  a  usurpation 
of  power  reserved  to  the  states,  the 
power  to  regulate  the  practice  of  law." 
The  other  organization  stated  that 
attorney  licensing  and  discipline  is  "a 
traditional  state  function,"  and  that  an 
"attempt  to  establish  a  federal 
exemption  from  these  (state]  standards 
through  an  agency  regulation"  raises 
important  questions  of  "comity  and 
federalism." 

The  essential  thrust  of  these 
comments  is  that  Departnrant  of  Justice 
attorneys  should  be  directly  regulated 
by  the  states  with  respect  to 
communications  with  represented 
persons.  The  Depaitment  of  Justice  fully 
respect  the  important  role  played  by 
state  bar  disciplinary  authorities  in 
promulgating  and  enforcing  rules  of 


attorney  ethics.  Such  direct  ragulvtioa 
of  federal  officials  by  state  authorities. 
however,  poses  serious  concsms  under 
the  Supremacy  Qaiise  of  the  United 
States  Constitution. 

It  is  a  "seminal  principle  (rf  our  bw.** 
deriving  ht)m  the  Sopremacy  Clause. 
that  unless  Qmgress  expressly  and 
affirmatively  states  to  the  contrary,  "the 
activities  of  the  Federal  Gowmroent  an 
free  from  regulation  by  any  state,"  and 
federal  officers  in  the  performance  of 
their  duties  are  inunune  from  stats 
control.  Hancock  V.  Train,  426  U.S.  167. 
178-79  (1976).  See  Bank  of  the  United 
States  V.  Halstead.  23  U.S.  (10  Wheat) 
51,  63  (1825)  ("An  officer  of  the  United 
States  cannot,  in  the  disdbarge  of  his 
duty,  be  governed  and  controlled  by 
state  laws,  any  further  than  such  laws 
have  been  adopted  and  sanctioned  by 
the  legislative  authority  of  ths  United 
States.");  North  Dakota  v.  United  States. 
495  U.S.  423,  434  (1990)  (state  law  may 
"run  afoul  of  the  Supremacy  Clause"  if 
it  purports  to  "regulate  the  Govemmant 
directly"):  Tennessee  v.  Davis.  100  U.S. 
257.  263  (1380)  (federal  officers  acting 
within  the  scope  of  their  authority  may 
not  "be  arrested  and  brought  to  trial  in 
a  State  court,  for  an  alleged  offense 
against  the  law  of  the  State");  In  re 
Neagle,  135  U.S.  1  (1890);  C^o  v. 
Thomas.  173  U.S.  276. 283-84  (1899); 
Mayo  V.  United  States.  319  U^.  441. 
447-48  (1943):  Leslie  Miller.  Inc.  v. 
Arkansas.  352  U.S.  187, 190  (1956)  (per 
curiam);  Public  Utilities  Comm'n  of 
California  v.  United  States.  355  U.S. 
534,  544  (1958);  Oifton  v.  Cox,  549  F.2d 
722.  730  (9lh  Or.  1977)  (whoe  "a 
federal  officer  does  no  more  than  is 
necessar)'  and  proper  in  the 
performance  of  his  duty,  the  slate 
should  not  be  allowed  to  review  the 
exercise  of  federal  authority.  One  of  the 
basic  tenets  in  the  application  of  the 
Supremacy  Clause  is  that  the  states  have 
no  power  to  determine  the  extent  of 
federal  authority.  To  rule  otherwise 
would  allow  a  state  to  punish  the 
exercise  of  federal  authority  under  the 
guise  of  questioning  the  right  of  federal 
officials  at.");  United  States  v.  Town  of 
Windsor.  765  F.2d  16, 18  (2d  Or.  1985); 
United  States  v.  City  of  Philadelphia, 
798  F.2d  81  (3d  Or.  1986). 

The  foregoing  principles  have  been 
applied  by  the  Fourth  Circuit  in 
considering  the  application  of  state 
attorney  ethics  rules  of  Department  of 
Justice  attorneys.  In  Kolibash  v. 
Committee  on  Legal  Ethics  of  W.  Va.  Bar, 
872  F.2d  571.  575  (4lh  Qr.  1989),  the 
court  observed  that  "[rjeeulation  of  ths 
legal  profession  admittedly  impUcatas 
significant  state  interests,  but  the  federal 
interest  in  protecting  federal  officials  in 
the  performance  of  their  federal  duties 
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is  paramount"  The  court  also  noted  that 
state  attorney  diadplinuy  proceedings 
"could  be  uaad  to  interfere  with  the 
duties  of  federal  officials,  including  the 
President  of  the  United  States,  the 
Secretary  of  State,  and  the  Attorney 
General  of  the  United  States,  all  of 
whom  may  be  lawjrers.  Federal 
prosecutcvs  too  may  be  targets  of 
retaliatory  state  proceedings  *  *  *."Id. 

For  these  reasons,  the  Department  of 
Jiistice  respectfully  states  that  direct 
state  regulation  of  federal  officials 
regarding  the  circumstances  under 
which  they  may  communicate  vdth 
represented  persons  is  inappropriate, 
and  that  the  power  to  regulate  such 
conduct  must  remain  with  the  faderal 
government,  at  lease  in  the  absence  of 
a  clear  congressional  directive  to  the 
contrary. 

Several  commenten  directed  the 
attenticm  of  the  Department  to  the  recent 
opinion  of  the  United  States  District 
Court  for  the  District  of  New  Mexico. 
Matter  of  Doe.  801  F.  Supp.  478  (D.N.M. 
1992),  wherein  the  court  states,  among 
other  things,  that  federal  prosecutors  are 
subject  to  regulation  and  pxmishment  by 
state  bar  disciplinary  authorities.  The 
Department  of  Justice  respectfully 
submits  that  the  opinion  is  wrongly 
decided  and  filed  an  action  in  the 
United  States  District  Court  for  the 
District  of  Columbia  to  enjoin  the  Chief 
Disciplinary  Counsel  of  the  Disciplinary 
Board  of  the  Supreme  Court  of  New 
Mexico  from  proceeding  with  its 
disciplinary  action  against  John  Doe,  an 
Assistant  United  States  Attorney  for  the 
District  of  Columbia.  The  District  Court 
dismissed  the  government's  complaint 
for  want  of  personal  jurisdiction  over 
the  defendant,  and  noted,  in  dicta,  that 
the  New  Mexico  proceeding  against  Doe 
was  not  barred  by  the  Supremacy  Clause 
because  (1)  the  government  had  not 
demonstrated  that  Doe's  contact  with 
the  defendant  was  "necessary  and 
proper"  to  the  AUSA's  duties  as  a 
federal  prosecutor,  and  (2)  there  was  no 
"fsderal  law"  that  could  preempt  state 
law.  United  States  v.  Ferrara,  Civil 
Action  No.  92-2889  p.D.C)  (May  28, 
1993).  The  Department  of  Justice  is 
considering  whether  to  appeal  this 
decision. 

In  sddition  to  the  Supremacy  Clause 
concerns,  it  should  also  be  noted  that 
regulation  of  Department  of  Justice 
attorneys  by  the  states  would  almost 
certainly  perpetuate  the  current 
difficulties  regarding  inconsistent  and 
unclear  interpretations  of  the  ethical 
rules  in  the  various  jurisdictions. 

One  organization  commented  that  the 
congressional  requirement  that 
Department  of  Justice  lawyers  be 
membera  of  the  bar  of  at  least  one  state 


or  the  District  of  Columbia  mandates 
that  Department  lawyera  adhere  to  the 
ethical  standards  imposed  by  those 
licensing  jurisdictions.  The  requirement 
that  Department  of  Justice  attorneys  be 
memb«s  of  the  bar  of  one  or  more  states 
or  territories  is  set  forth  in  a  1979 
appropriation  act,  which  has  been 
canied  forward  in  various  additional 
appropriation  acts  over  the  past  several 
yean.  Department  of  Justice 
Appropriation  Act.  Fiscal  Year  1980, 
PubUc  Law  96-132.  3(a),  93  Stat.  1040, 
1044  (Nov.  30, 1979),  as  carried  forward 
by,  e.g..  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriation  Act, 
Fiscal  Year  1993.  Public  Law  102-395. 
tit.  I.  section  102(a).  106  Stat.  1828. 1838 
(Oct.  6, 1992).  That  requirement  clearly 
does  not.  however,  constitute  the 
"express"  and  "affirmative"  command 
of  Congress  required  under  the 
Supremacy  Clause  tojpermit  direct  state 
regulation  of  federal  officials.  See 
Hancock  v.Train.  426  U.S.  167. 178-79 
(1976);  but  see.  United  States  v.  Fenara. 
Qvil  Action  No.  92-2869  (D.D.C.)  (May 
28. 1993). 

c  Local  Federal  District  Court  Ethical 
Rules.  One  organization  and  one 
individual  specifically  commented  that 
the  proper  authorities  for  promulgating 
and  interpreting  rules  of  attorney 
discipline  for  Department  of  Justice 
attorneys  were  the  federal  courts.  The 
organization  commented  that  "(jjudges 
traditionally  have  control,  through 
disciplinary  proceedings,  oyer  the 
conduct  of  attorneys  practicing  before 
them,"  and  that  by  "attempting  to  get  its 
own  standard  for  its  lawyers,  the 
Department  invites  a  conflict  between 
executive  and  judicial  power."  The 
individual  stated  that  the  proposed  rule 
"is  probably  an  unconstitutional 
encroachment  upon  the  supervisory 
powers  of  federal  district  courts,  each  of 
which  has  adopted  its  own  rules  of 
conduct  and  incorporated  by  local  rule 
the  rules  of  conduct  of  the  state  bar 
where  the  district  is  located."  The 
individual  further  stated  that  "it  is 
readily  apparent  that  an  Article  m  court 
operating  pursuant  to  its  inherent 
supervisory  powers,  as  well  as  a 
delegated  rulemaking  power,  carries 
constitutional  rulemaking  authority  that 
is  at  least  co-equal  to,  if  not  superior  to, 
that  of  the  Justica  Department 
concerning  the  conduct  of  lawyers  and 
their  agents  appearing  before  them." 

As  an  initiu  matter,  it  is  by  no  means 
certain  that  local  federal  district  court 
rules  will  conflict  with  the  present  rule. 
A  number  of  federal  district  courts  have 
adopted  local  rules  that  adopt  or 
incorporate  ABA  or  state  disciplinary 
rules  in  their  entirety,  including  a 


veraion  of  DR  7-104  or  Rule  4.2.  By 
incorporating  state  bar  rules,  virtually 
all  such  local  rules  have  thereby 
incorporated  the  "authorized  by  law" 
exception.  Accordingly, 
communications  pursuant  to  these  rules 
will  not  violate  any  local  district  covit 
rule  which  incorporates  the  ABA  rule  or 
a  state  analogue  of  that  rule.  If,  however, 
a  district  court  adopts  a  local  rule  that 
incorporates  a  state  rule  (such  as  Florida 
Rule  of  Professional  Conduct  4—4.2)  not 
containing  the  "authorized  by  law" 
exception,  or  if  the  court  narrowly 
inteiprets  that  exception,  a  potential 
conflict  may  exist  with  these  rules.  See 
N.D.  Fla.  Local  Rule  4(G)(1) 
(incorporating  "the  Code  of  Professional 
Responsibility  of  the  American  Bar 
Association  as  modified  and  adopted  by 
the  Supreme  Court  of  Florida  to  govern 
the  professional  behavior  of  the 
membera  of  The  Florida  Bar");  M.D.  Fla. 
Local  Rule  2.04(c)  (same,  except 
substituting  "Model  Rules  of 
Professional  Conduct"  for  "Code  of 
Professional  Responsibility");  compare 
S.D.  Fla.  Local  Rule  16(c)  (incorporating 
the  "current  Canons  of  Professional 
Ethics  of  the  American  Bar 
Association").  Whether  an  actual 
conflict  exists  would  depend,  of  course, 
on  the  particular  circumstances  of  an 
individual  case,  including  the  manner 
in  which  the  district  court  interprets  or 
applies  its  local  rule. 

If  such  a  conflict  arises,  the  question 
then  becomes  whether  such  a  rule- 
adopted  by  a  federal  district  court  to 
govern  the  out-of-court  conduct  of 
Department  of  Justice  officials — ^is  a 
valid  exercise  of  judicial  authority.  The 
power  to  adopt  such  a  rule  must  be 
derived  from  one  of  two  sources:  the 
local  rulemaking  {>ower  specifically 
granted  to  the  courts  piusuant  to  28 
U.S.C.  2071,  Fed.  R.  Crim.  P.  57.  and 
Fed.  R.  Qv.  P.  83.  or  the  court's  inherent 
supervisory  powere. 

The  local  rulemaking  authority  of  the 
federal  district  courts  is  narrowly 
limited.  As  the  Notes  of  the  Advisory 
Committee  on  Criminal  Rules  to  Fed.  R. 
Crim.  P.  57  make  clear,  that  authority  is 
limited  to  prescribing  local  practices  as 
to  "mattere  of  detail."  Accordingly,  to 
the  extent  that  a  local  federal  district 
court  rule  seeks  to  prohibit  otherwise- 
legal  conduct  of  Department  of  Justice 
attorneys  in  the  exercise  of  their  out-of- 
court  investigatory  duties,  that  rule 
would  almost  certainly  exceed  the  local 
rulemaking  authority  of  the  court. 
Baylson  v.  Disciplinary  Board.  975  F.2d 
102. 108-09  (3d  Qr.  1992),  cert,  denied 
61  U.S.L.W.  3651  (U.S.  No.  92-1021, 
March  22, 1993);  United  States  v. 
Klubock,  832  F.2d  649, 656-660  k  n.25 
(1st  Cir.  1987)  (Campbell.  J.,  dissenting), 
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832  F.2d  664.  668-69  (Ist  Or.  1987) 
(Campbell,  J.,  dissenting  en  banc):  see 
Johnson.  "The  Impact  of  Disciplinary 
Rule  7-104  on  Law  Enforcement 
Contact  with  Represented  Persons,"  40 
U.  Kan.  L  Rev.  63. 152-54  (1992);  see- 
also  Cramton  k  Udell,  "State  Ethics 
Rules  and  Federal  Prosecutors:  The 
Controversies  over  the  Anti-Contact  and 
Subpoena  Rules,"  53  U.  Pitt.  L.  Rev. 
291,  316  (1992)  (criticizing  lack  of 
imiformity  of  local  district  court  rules 
adopting  ethical  rules  and  noting  that 
"the  su^antive  and  procedural  rights 
of  persons  subject  to  rederal  law  should 
not  vary  by  stale  or  by  judicial  district"). 

The  abiuty  of  district  courts  to  adopt 
similar  restrictions  through  the  exercise 
of  the  supervisory  power  is  likewise 
narrowly  cinnunscribed.  Tlie  courts 
have  no  general  supervisory  power  over 
federal  prosecutors.  See,  e.g.,  United 
States  v.  Russell.  411  U.S.  423,  435 
(1973)  (federal  judiciary  does  not  have 
a  "'chancellor's  foot'  veto  over  law 
enforcement  practices  of  which  it  does 
not  approve");  United  States  v.  Hasting, 
461  U.S.  499  (1983):  Baylson  v. 
Disciplinary  Board.  975  F.2d  102. 109- 
11  (3d  Qr.  1992),  cert,  denied  61 
U.S.L.W.  3651  (U.S.  No.  92-1021. 
March  22, 1993):  United  States  v. 
Simpson,  927  F.2d  1088  (9th  Cir.  1991); 
Johnson,  supra,  40  U.  Kan.  L.  Rev.  at 
154-60.  In  particular,  the  supervisory 
power  may  not  be  used  as  a  means  of 
prescribing  standards  of  prosecutorial 
conduct  for  out-of-court  activities  that 
do  not  violate  clear  constitutional  or 
statutory  norms.  See  United  States  v. 
Williams,  112  S.  Ct.  1735, 1742  (1992) 
(supervisory  power  may  not  be  used  "as 
a  means  of  prescribing  standards  of 
prosecutorial  conduct  before  the  grand 
jury  in  the  first  instance").  Accordingly, 
it  appears  clear  that  a  local  federal 
district  court  could  not  prescribe, 
pursuant  to  its  supervisory  power, 
standards  for  prosecutorial 
communications  with  represented 
persons  for  communications  that  do  not 
violate  the  Sixth  Amendment  or  other 
federal  law. 

At  least  two  other  constitutional  or 
legal  issues  raise  serious  impediments 
to  local  rulemaking  by  the  federal 
district  courts  with  regard  to  the*out-of- 
court  conduct  of  Department  of  Justice 
officials.  First,  because  prosecutors  are 
not  only  lawyers  (and  therefore  "officers 
of  the  court"),  but  also  officers  of  the 
Executive  Branch  performing  executive 
duties,  judicial  regulation  by  local 
district  court  rules  of  their  out-of-court 
functions  raises  serious  separation  of 
powers  concerns.  See  Moore,  "Intra- 
Profassional  Warfiare  between 
Prosecutors  and  Defense  Attorneys:  A 
Plea  for  an  End  to  Current  Hostilities," 


53  U.  Pitt.  L.  Rsv.  515.  524  (1992) 
("Unlike  many  government  lawyers 
*  *  *  prosecutors  often  pmform  tasks 
which  are  primarily  executive  in 
nature")  (footnote  omitted);  Johnson, 
supra.  40  U.  Kan.  L  Rev.  at  162-68 
(arguing  that  application  of  DR  7-104  to 
investigative  communications  by 
prosecutors  violates  separation  of 
powers);  see  also  In  re  Grand  Jury 
Proceedings,  613  F.2d  501,  504-05  (5th 
Cir.  1980)  (judidaiy  may  not  intrude 
into  executive  branch  decisions 
concerning  the  prosecution  of  cases). 
Second,  and  in  any  event,  conflicting 
local  rules  must  give  way  to  the 
command  of  Congress  empowering  the 
Attorney  General  to  promulgate 
regulations  governing  the  "conduct"  of 
Department  of  Justice  attorneys  under 
relevant  statutory  authority.  See 
Michaelson  v.  United  States,  266  U.S. 
42,  65-66  (1924)  (Congress  can  legislate 
and  overrule  court  practice  even  in 
areas  indisputably  involving  the  courts' 
"inherent  power"). 

Finally,  there  remains  the  practical 
difficulty  that  the  ninety-four  different 
federal  district  courts  will  almost 
certainly  not  adopt  consistent  and  clear 
interpretations  of  DR  7-104.  See 
generally  Rand  v.  Monsanto  Co..  926 
F.2d  596, 600-03  (7th  Qr.  1991)  (noUng 
great  variety  of  approaches  taken  by 
federal  district  courts  to  adopting 
ethical  rules,  and  criticizing  resulting 
"balkanization  of  litigation"). 

Accordingly,  and  for  the  foregoing 
reasons,  the  Department  of  Justice 
respectfully  submits  that  the  regulation 
of  Department  of  Justice  officials 
regarding  communications  with 
represented  persons  is  not  an 
appropriate  subject  for  local  federal 
district  court  rulemaking. 

6.  Department  of  Justice  Rulemaking 
Power 

One  organization  commented  that  it 
was  "doubtful"  whether  Congress 
"could  alter  the  sources  of  ethical 
standards  and  the  enforcement 
mechanism  governing  the  conduct  of 
DOJ  lawyers"  because  of  the 
"paramount  interests  of  the  judicial 
branch  in  the  conduct  of  members  of  the 
legal  profession."  The  organization 
further  stated  that  "(i]n  any  event. 
Congress  has  not  chosen  to  do  so." 
Another  organization  commented  that 
"the  Department  lacks  the  power  to 
issue  a  regulation  which  purports  to 
establish  ethical  standards  for 
Department  of  Justice  employees". 
Another  organization  commented  that 
the  Department  of  Justice  does  not  have 
"the  power  to  legislate  or  to  promulgate 
rules  of  evidence." 


These  comments  misconceive  both 
the  congressional  authority  to  enact 
legislation  governing  the  judicial  branch 
and  the  scope  of  existing  federal  status. 
First  it  is  well-established  that  Congress 
can  legislate  and  overrule  court 
practices  even  in  areas  indisputably 
involving  the  courts'  "inherent  power." 
See  Michaelson  v.  United  States,  266 
U.S.  42,  65-^6(1924).  It  is  thus  clear  that 
Congress  has  the  power  to  prescribe 
standards  of  conduct  for  attorneys  in 
federal  court,  notwithstanding  the 
traditional  involvement  of  the  courts  in 
attorney  licensing  and  discipline.  It  is 
also  well-establiuied  that  Congress  has 
the  power  to  prescribe  standards  of 
conduct  for  Executive  Branch 
employees.  See  Ex  Parle  Curtis,  106  U.S. 
371,372(1882). 

Second,  Congress  has  by  statute 
empowered  the  Attorney  General  to 
promulgate  regulations  such  as  these. 
The  Attorney  General  is  granted  certain 
specific  statutory  powers  under  federal 
law,  including  the  power  (through 
intermediary  officials)  to  conduct  grand 
jury  proceedings  or  any  other  kind  of 
civil  or  criminal  legal  proceeding:  lo 
conduct  litigation,  and  to  "secure] 
evidence"  therefor:  to  detect  and 
prosecute  crimes;  and  to  prosecute 
"civil  actions,  suits,  and  proceedings  in 
which  the  United  States  is  concerned." 
28  U.S.C.  515(a),  516,  533,  547;  see  28 
U.S.C.  509.  510.  The  Attorney  General  is 
also  authorized  to  "supervise  all 
litigation"  to  which  the  United  States  is 
a  party  and  to  direct  United  States 
Attorneys  and  other  subordinate 
attorneys  in  the  "discharge  of  their 
respective  duties."  28  U.S.C  519. 
Furthermore,  as  the  head  of  an 
Executive  Department,  the  Attorney 
General  has  the  authority  to  prescribe 
regulations  for  the  "government"  of  the 
Department  of  Justice,  "the  conduct  of 
its  employees,"  and  "the  distribution 
and  performance  of  its  business."  5 
U.S.C.  301. 

The  Attorney  General  is  thus 
authorized,  among  other  things,  to 
prescribe  regulations  governing  the 
"conduct"  of  Department  of  Justice 
attorneys  in  the  course  of  "securing 
evidence"  and  discharging  their  duties. 
Traditionally,  the  issue  of  whether 
attorneys  may  "secure  evidence" 
through  communications  with 
represented  persons,  where  not 
prohibited  by  the  Constitution,  has  been 
treated  as  one  of  attorney  "conduct," 
not  as  a  matter  of  criminal  or  civil 
procedure  or  substantive  law.  By 
treating  the  issue  as  a  matter  of  attorney 
conduct  u  der  5  U.S.C.  301,  these  rules 
follow  that  traditional  approach.  Ttie 
promulgation  of  these  rules  is  thus 
directly  authorized  by  federal  statute. 
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7.  Tha  Ftmapdn  Effact  of  the  Rule 

At  1mm  two  ofgniizatioiu 
coauMntad  wgrntting  tha  legal  authority 
of  the  DepaitiMnt  of  Juatioa  to  preempt 
state  ragulatioo  of  federal  officials 
throu^  attorney  ethical  rules.  One 
organizatiaQ  st^ad  that  none  of  the 
statirtM  dted  in  the  "PurpoM  and 
Authority"  section  of  the  proposed  rule 
'  'confan  the  power  to  preempt  or 
displace"  state  ethical  rulM,  or  to 
"override  the  power  of  state  and  federal 
judges  to  enforce  ethical  standards  in 
their  respective  courts."  The  other 
organixation  sindlariy  stated  that  the 
Departmeat  of  Justioe  does  not  have  the 
power  to  "suppUmt"  state  and  local 
court  rulM  goreming  attorney  ethics 
under  existbig  fisderal  statutes,  and  that 
"[wlhen  the  state  law  to  he  preempted 
by  iMeral  law  concerns  matters 
traditionally  within  the  realm  of  the 
states,  the  federal  law  must  demonstrate 
a  clear  and  manifest  purpose  to  preempt 
the  state  law  on  that  subject." 

These  comments  reflect  an  apparent 
misunderstanding  of  Ae  limits  of  the 
authority  of  the  states  to  impose  direct 
regulation  tm  fiBderal  officials,  as  well  as 
piiaciples  of  federal  preemption.  First, 
and  as  set  fcvth  above.,  the  states  may 
not  directly  regulate  or  punish  federal 
ofBdals  for  acts  undertaken  in  their 
official  capacities,  or  otherwise 
substantially  interfere  with  the  lawful 
functions  of  federal  officials.  Conflicting 
state  rules  regarding  communications 
with  represented  persons  thus  may  not 
be  enforced  against  Department  of 
Justice  offidsjs.  Moreover,  to  the  extent 
that  the  issue  may  be  considered  one  of 
federal  preemption  of  state  laws,  it  is 
clear  that  omflicting  state  rules  must 
yield  to  the  federal  rule.  While  a  "clear 
and  manifest  purpose"  on  the  part  of 
Congress  to  preempt  state  law  is 
required  wfaaie  Congress  legislates  in  "a 
field  which  tha  States  have  traditionally 
occupied,"  Rice  v.  Santa  Fe  Elevator 
Corp.,  331  U.S.  218,  230  (1947).  the 
regulation  of  the  conduct  of  federal 
officials  in  tha  performance  of  their 
duties  ia  not  a  matter  "traditionally 
occupied"  by  the  states.  Fxirthermore, 
and  in  any  event,  such  congressional 
purpose  to  preempt  may  be  evidenced 
where  "the  federal  interest  is  so 
dominant  that  the  federal  system  will  be 
assumed  to  preclude  enforcement  of 
state  laws  on  the  subject."  Rice,  331  U.S. 
at  230:  Fidelity  Federal  Sav.  &  Loan 
Ass'n  v.  DeLaCuesta.  458  U.S.  141. 153 
(1982);  SM  Hines  v.  Davidovritz,  312 
U.S.  52  (1041).  The  dominant  federal 
interest  in  regulating  the  conduct  of 
federal  officials  in  the  performance  of 
their  official  duties  is  readily  apparent. 
Finally,  "(e)ven  where  Congress  has  not 


completely  diqilaced  stete  regulation  in 
a  specific  arM,  stete  law  is  nullifiad  to 
the  extent  it  actually  conflicto  with 
federal  law."  HiUsborou^  County  v. 
Automated  Medical  Laboratories.  Inc.. 
471  U.S.  707.  713  (1985).  Such  a  conflict 
arises  when  "compUance  with  both 
federal  and  stete  regulations  is  a 
physical  impoaaihility."  Florida  lime  & 
Avocado  Growers,  Inc.  v.  Paul.  373  U.S. 
132. 142-43  (1963),  or  when  state  law 
"stands  aa  an  obetacle  to  the 
accomplishment  and  execution  of  the 
foil  purposes  and  objectives  of 
Congress."  Huies  v.  Davidowitz,  312 
U.S.  at  67.  See  Baylson  v.  Disciplinary 
Board,  975  F.2d  102, 111-12  (3d  Cir. 
1992)  (state  ethical  rules  regarding 
grand  jury  subpoenas  to  attorneys  may 
not  be  enforced  against  federal 
prosecutors  under  Supremacy  Clause 
because  of  conflict  with  federal  law). 
cert,  denied  61  U.S.L.W.  3651  (U.S.  No. 
92-1021.  March  22. 1993).  Accordingly, 
and  for  the  foregoing  reasons,  the 
enforcement  of  conflicting  stete  ethical 
rules  must  yield  to  the  feoeral  rule 
under  the  Supremacy  Clause  of  the 
Constitution. 

8.  Relationship  of  Rule  to  Other  Ethical 
Rules 

One  organization  commented  that  the 
rule  does  not  "acknowledge  the 
importance  of  the  (ABAJ  Rules  of 
Professional  Conduct  except  as  they 
apply  to  defense  attorneys  in  multiple 
representation  situations."  This 
comment  misconceives  the  purpose  of 
the  rule.  As  stated  in  the  Background 
section  of  the  notice  of  proposed 
rulemaking.  57  FR  54737,  54741  (Nov. 
20, 1992),  these  rules  are  not  intended 
to  address  the  general  question  of  the 
application  of  stete  rules  of  professional 
conduct  to  Department  of  Justice 
attorneys,  but  only  the  relatively  narrow 
issue  of  communications  with- 
represented  persons. 

Two  organizations  commented  that 
the  rule  would  set  a  precedent  that  the 
Department  of  Justice  might  employ  in 
areas  other  than  the  issue  of 
communications  with  represented 
persons.  One  such  organization  stated 
that  "there  would  be  no  impediment  to 
establishing  an  entirely  separate  set  of 
ethical  standards  for  Etepartment  of 
Justice  lawyers  which  would  supplant 
state  bar  requirements."  The 
Department  of  Justice  respectfully 
submits  that  tha  potential  effect  of  the 
rule  as  a  preced«it  is  entirely 
speculative,  and  therefore  not  an 
appropriate  basis  to  withdraw  the  rule. 
Tlie  argument  concerning  the  potential 
supplanting  of  state  bar  ethical 
requirements  is  in  essence  a  restatement 
of  the  argument  that  the  Department  of 


Justice  should  not  promulgate 
regulations  rMarding  attorney  conduct 
that  may  conflict  vrith  stete 
requiremente.  addreased  above. 

Three  organizationt  commented  that 
the  approach  taken  by  the  Department 
of  Justice  might  be  employed  hy  other 
federal  agendea  to  "exempt"  their 
attorneys  from  ethical  rules  or  "to 
permit  conduct  by  their  lawyers  whidi 
is  inconsistent  writfa  ethical  rules." 
These  commente  raiM  collateral  issues. 
The  question  of  whether  another  agency 
has  the  authority  to  issue  regulations 
governing  the  conduct  of  its  attorneys  in 
a  particular  arM  is  entirely  dependent 
on  that  agency's  particular  stetutory 
authority,  and  noed  not  be  addressed  at 
this  time. 

9.  Lack  of  Partidpation  of  Outsiders  in 
Drafting  Rule 

One  individual  commented  that  tha 
proposed  rule  should  not  have  been 
drafted  "apparently  without  input  from 
judges,  private  lawyers,  academics  and 
others"  from  outside  the  Department  of 
Justice  who  "traditionally  play  a  role  in 
shaping  rules  of  professional  conduct." 
This  comment  fails  to  appredate  the 
purpose  of  the  public  notice  and 
comment  period.  The  Department  of 
Justice  did,  in  fact,  informally  consult 
with  representetives  of  the  organized 
bar  during  the  drafting  process,  as  noted 
above.  Furthermore,  Department 
attorneys  consulted  a  wide  variety  of 
articles,  papers,  and  other  materials 
from  the  academic  and  judicial 
communities  and  the  private  bar  in  the 
course  of  preparing  the  proposal.  The 
degree  of  prepublication  consultation 
was  unusually  broad,  not  sparse  as  the 
comment  suggests.  Moreover,  the  rule  is 
again  proposed  for  further  comments  in 
order  to  ensure  the  broadest  range  of 
views  and  comments  from  interested 
persons. 

B.  Comments  Relating  to  Particular 
Sections 

1.  Section  77.1:  Purpose  and  Authority 

Commente  relating  to  this  section  are 
addressed  in  the  General  Comments 
section  above. 

2.  Section  77.2:  Definitions 

One  Department  of  Justice  component 
commented  that  the  definitions  in  the 
rule  should  provide  "grMter  distinction, 
perhaps  in  the  vny  of  illustrative 
examples,  between  covered  and  non- 
covered  dvil  activities,  espedally  for 
those  Department  attorneys  whose 
practice  is  generally  conduded  in 
forums  other  than  federal  distrid 
court,"  such  as  administrative  tribimals. 
In  response  to  this  comment,  a  sentence 
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has  been  added  to  S  77.2(f)  to  make  clear 
that  the  phrase  "action  or  proceeding" 
includes  any  action  or  proceeding 
"before  any  court  or  other  tribunal." 

3.  Section  77.3:  Represented  Person 

One  organization  commented  that 
"(w]ith  only  rare  exceptions,  in-house 
counsel  represent  the  corporation 
concerning  all  subject  matters,"  and  that 
the  rule  "attempts  to  narrow 
representation  in  a  way  that  does  not 
recognize  the  realties  of  in-house 
practice." 

This  comment  appears  to  misconstrue 
the  definition  of  "represented  person" 
contained  in  §  77.3.  Under  ordinary 
circumstances,  the  representation  of  a 
corporation  by  in-house  coimsel  would 
readily  fell  within  the  three-part  test  set 
forth  in  the  rule.  In  order  to  clarify  the 
matter,  however,  the  Department  will 
revise  the  commentary  to  make  clear 
that  a  corporation  represented  by  in- 
house  coimsel  may  qualify  as  a 
"represented  person"  for  purposes  of 
the  rules. 

4.  Section  77.4:  Constitutional  and 
Other  Limitations 

The  Department  of  Justice  received  no 
specific  comments  regarding  this 
section. 

5.  Section  77.5:  Criminal  Enforcement- 
General  Rule— Investigative  Stage 

a.  Restrictions  on  Investigatory 
Communications.  Three  organizations 
and  two  corporations  commented  that 
the  rule  should  impose  significant 
restrictions  on  investigatory 
communications  prior  to  the  attachment 
of  the  Sixth  Amendment  right  to 
counsel.  One  of  the  organizations  and 
two  of  the  corporations  stated  that  such 
contacts  should  be  prohibited  during 
the  pre-indictment  stage,  because  of  the 
importance  of  the  protection  that  an 
attorney  can  provide  during  that  time. 
One  organization  stated  that  "the  pre- 
presentment,  pre-indictment  stage"  in 
criminal  matters  was  the  time  "when 
most,  if  not  all,  prosecutorial  discretion 
is  exercised,"  and  that  "(c]orporate 
coimsel  must  be  informed  if  die 
Department  of  Justice  desires  to  speak  to 
current  or  former  employees"  at  tnat 
stage.  Another  corporation  stated  that 
neither  DR  7-104  nor  Model  Rule  4.2 
"draw  any  distinction  in  the  application 
of  the  rule  to  the  investigative  versus  the 
prosecutorial  stage  of  a  matter,  "and 
dted  the  Hammed  case  as  an  example 
of  the  "reluctance"  of  some  courts  "to 
draw  such  distinctions."  Another 
corporation  stated  that  the  Comment  to 
Rule  4.2  states  that  the  rule  is  intended 
to  apply  to  "any  person,  whether  or  not 
a  pvty  to  a  formal  proceeding,"  and 


further  stated  that  "an  adversarial 
relationship  between  a  government 
attorney  and  a  person  imder 
investigation  exists  before  the 
commencement  of  a  formal  proceeding" 
and  that  therefore  the  rule  does  not 
adequately  protect  the  person  or  the 
attorney-client  relationship.  One 
individual,  however,  stated  that  "(o]n 
balance,  direct  communications  widi 
represented  clients  can  fairly  be 
justified  in  the  investigative  stage  of  a 
criminal  case." 

The  suggestion  that  the  rule  impose  a 
blanket  prohibitimi  against 
commimications  with  represented 
persons  prior  to  indictment  clearly 
sweeps  too  broadly.  Such  a  rule  would 
prohioit,  for  example,  many  routine 
undercover  operations  and  many 
routine  instances  of  police  questioning 
that  are  currently  permitted  under 
existing  law. 

By  not  imposing  such  restrictions  on 
investigative  commimications,  and 
generally  permitting  communications 
occiirring  prior  to  the  attachment  of  the 
right  to  counsel  in  the  course  of  law 
enforcement  investigations,  the  rule 
follows  well-established  case  law.  Every 
federal  court  to  consider  the  issue,  save 
one,  has  concluded  that  investigatory, 
non-custodial  communications  with 
represented  persons  prior  to  the 
attachment  of  the  right  to  cotmsel  do  not 
violate  DR  7-104.  See  United  States  v. 
Ryans,  903  F.2d  731.  739  (10th  Qr.) 
("We  are  not  convinced  that  the 
language  of  the  nile  calls  for  its 
application  to  the  investigative  phase  of 
law  enforcement"),  cert,  denied.  111  S. 
Ct.  152  (1990);  United  States  v.  Sutton. 
801  F.2d  1346, 1365-66  (D.C.  Qr.  1986) 
(DR  7-104  "was  never  meant  to  apply 
to  (pre-indictment,  non-custodial] 
situations  such  as  this  one");  United 
States  v.  Dobbs.  711  F.2d  84, 86  (8th  Cir. 
1983)  PR  7-104  "does  not  require 
government  investigatory  agencies  to 
refrain  from  any  contact  with  a  criminal 
suspect  because  he  or  she  previously 
had  retained  counsel");  United  States  v. 
Fjtterer,  710  F.2d  1328, 1333  (8th  Qr.) 
(DR  7-104  does  not  prohibit  prosecutors 
from  using  undercover  informants  to 
commimicate  with  represented  persons 
prior  to  indictment),  cert,  denied.  464 
U.S.  852  (1983):  United  States  v.  Jamil. 
707  F.2d  638  (2d  dr.  1983) 
(prosecutor's  use  of  undercover 
information  in  pre-indictment,  non- 
custodial setting  to  communicate  with 
represented  person  does  not  violate  DR 
7-104;  United  States  v.  Vasquez.  675 
F.2d  16, 17  (2d  Cir.  1982)  (DR  7-104 
was  not  intended  to  prohibit  use  of 
undercover  informants  prior  to 
indictment);  United  States  v.  Kenny.  645 
F.2d  1323, 1339  (9th  Cir.)  ("the 


government's  use  of  such  invectigative 
techniques  at  this  stage  of  a  criminal 
matter  does  not  implicate  the  sorts  of 
ethical  problems  addroned  by  the 
Code"),  cert,  denied.  452  U.S.  920 
(1981);  United  States  v.  Weiss,  599  F.2d 
730,  739  (5th  Cir.  1979)  (DR  7-104  does 
not  prohibit  prosecutors  from  imgiigtng 
in  investigatory  communicadonsl; " 
United  States  v.  Lemonaids.  485  F.2d 
941,  953-55  P.C  Cir.  1973)  (TO  7-104 
does  not  apply  prior  to  indictment,  and 
use  of  imdercover  informant  did  not 
violate  rule  in  any  event),  cert,  denied, 
415  U.S.  989  (1974);  I/m'ted  States  V. 
Infelise.  773  F.  Supp.  93. 95  (NJ).  IlL 
1991)  (DR  7-104  "does  not  apply  to 
non-custodial,  investigative  processes 
that  occur  before  the  initiaUon  of 
criminal  proceedings");  United  States  v. 
Buda.  718  F.  Supp.  1094, 1096 
(W.D.N.Y.  1989);  United  States  v. 
Chestman.  704  F.  Supp.  451, 454 
(S.D.N.Y.  1989).  rev'd  on  other  grounds, 
903  F.2d  75  (2d  Cir.  1990).  affdin  part, 
947  F.2d  551  (2d  Cir.  1991)  (en  banc); 
United  States  v.  Galanis,  685  F.  Supp. 
901.  903-04  (S.D.N.Y.  1988);  t/nitetf 
States  V.  Guerreno,  675  F.  Supp.  1430. 
1438  (S.D.N.Y.  1987).  But  see  United 
States  V.  Hammad.  858  F.2d  834,  840 
(2d  Qr.  1988)  (pre-indictment 
commimications  may  be  improper  if 
accompanied  by  "misconduct"  on  the 
part  of  the  govenunent);  see  also 
Comment  to  ABA  Model  Rule  4.2 
(notwithstanding  use  of  the  term 
"party,"  the  rule  does  not  require  that 
a  person  be  "a  party  to  a  formal  legal 
proceeding"). 

The  Department  of  Justice 
nevertheless  acknowledges  that  some 
restrictions  on  overt  communications 
during  the  investigative  stage  may  be 
appropriate.  Aconrdingly,  the 
Etepartment  is  issuing  compani(n 
provisions  in  the  United  States 
Attorneys'  Manual  which  set  forth 
certain  policies  with  regard  to  overt 
investigatory  communications  that  will 
have  a  restrictive  effect  in  many 
instances.  The  specific  provisions  of  the 
Manual  are  discussed  more  folly  below. 

One  individual  commented  that  the 
various  restrictions  on  investigatory 
communications  set  forth  in  the  United 
States  Attorneys'  Manual,  while 
"meaningfol,"  should  be  included  in 
the  text  of  the  rule  itself.  The  individual 
stated  that  "[i]t  is  unclear  whether 
prosecutorial  conduct  at  odds  with  the 
restrictions  contained  in  the  U.S. 
Attorneys'  Manual  could  be  the  basis  of 
a  sanction  in  the  context  of  judicial 
proceedings." 

The  Department  of  Justice  has 
carefully  considered  this  suggestion, 
and  has  determined  that  the  restrictions 
are  more  properly  placed  within  the 


Fadanl  Iii|itliii  /  Vol.  58,  No.  141  /  Monday.  July  26,  1993  /  Proposed  Rules 


U.S.  AttociMy'i  Manual  as  internal 
Depaitmant  poUctea. 

First,  thaaa  raatrictiaas.  while 
repiiniiintina  aoimd  poUcy  dtoicat,  are 
not  requted  by,  or  derived  from, 
existing  case  law.  Because  they  have  not 
beao  aeeted  against  an  extensive 
backdMp  of  judicial  dedsionniaking 
and  axperiMice.  but  are  entirely  new. 
there  is  a  significant  poaaibility  that  the 
Department  may  inadvertently 
ovenegulate  (or.  indeed,  underregulate) 
the  condiict  of  its  attorneys  with  regard 
to  these  restrictiona.  The  enhanced 
flexibility  of  intanial  policy  making 
processes  over  formal  rulemaking  will 
permit  more  rapid  responses  to 
inadvart«it  errors  in  the  restrictions. 
The  Department  of  Justice  accordingly 
believes  that  the  restrictions  should 
remain  internal  policy  of  the 
Department,  or  at  a  minimum  should 
remain  so  until  substantial  experience 
with  their  application  has  been  gained. 

Second,  tlie  purpose  of  the 
restrictions  on  certain  investigatory 
communications  is  not  limited  solely  to 
protection  of  the  attorney-client 
relationship,  but  also  to  promote  good 
foith  negotiations  of  agreements  and 
settlemwits,  to  enhance  professional 
courtesy  between  attorneys,  and  to 
promote  public  confidence  in  the 
fairness  and  professionalism  of 
Department  attorneys.  The  restrictions 
thus  serve  somewhat  different  goals, 
and  are  not  necessarily  an  integral  part 
of  the  overell  rules. 

Third,  one  of  the  primary  advantages 
to  placing  these  restrictions  in  the  rules, 
rather  than  in  the  Manual,  would  appear 
to  be  to  make  the  restrictions  easier  to 
locate,  and  therefore  to  provide  greater 
assurance  thet  Department  attorneys 
will  comply  with  the  restrictions.  While 
the  Department  agrees  that  it  would  be 
beneficial  from  the  standpoint  of 
convenience  and  efficiency  to  place  all 
relevant  rules,  restrictions,  and  policies 
in  a  single  set  of  comprehensive  rules, 
the  same  may  be  said  of  virtually  any 
Depertment  policies.  Such 
considerations  do  not  normally 
outweigh  factors  such  as  whether  the 
subject  matter  is  an  appropriate  one  for 
formal  rulemaking. 

Fourth,  the  United  States  Attorneys' 
Manual  containi  a  great  number  of 
significant  Department  of  Justice 
policies,  many  of  which  imp>ose 
substantial  rMtrictions  on  Department 
attorneys.  Hiere  is  no  evidence  that 
such  polidee  are  routinely  overlot^ed 
by  Department  attomeyr.  on  the 
contrary,  the  failure  to  follow  sudi 
policies  is  very  rare,  and  provides  no 
reason  to  conclude  that  the  restrictions 
will  not  be  effective. 


The  Department  does  not  believe  that 
the  Manual  will  be  used  as  the  basis  for 
judicial  sanctions,  such  as  the 
suppression  of  evidence,  in  a  pending 
matter.  Both  the  rule  itself,  in  §  77.15, 
and  the  United  Statea  Attorneys' 
Manual,  in  section  1-1.100,  specifically 
state  that  they  are  not  intended  to  confer 
rights  on  third  parties,  or  otherwise  to 
have  extra-disdplinaiy  consequences. 
In  this  respect,  both  the  rule  and  the 
Manual  follow  the  approach  of  the  ABA 
rules.  See  ABA  Code  of  F^fessional 
Responsibility,  Preliminary  Statement; 
ABA  Model  Rules  of  Professional 
Conduct.  Scope;  see  generally  Johnson, 
"The  Impact  of  Disciplinary  Rule  7-104 
on  Law  Enforcement  Contact  with 
Represented  Persons,"  40  U.  Kan.  L. 
Rev.  63. 168-71  (1992). 

b.  Overt  Coavnunications.  One 
organization  commented  that  the  rule 
does  not  pay  sufficient  heed  to  "the 
significant  legal  differences  between 
undercover  and  overt  contacts."  The 
organization  stated  that  overt  contacts 
are  particularly  inimical  to  the  attorney- 
client  relationship;  "in  an  overt  contact, 
a  prosecutor  or  agent  is  not  carrying  on 
the  charade  of  a  criminal  conversation, 
but  rather  seeking  to  engage  the 
represented  person  in  a  non-criminal 
discussion  about  precisely  the  subject 
matter  on  which  that  person  has 
engaged  counsel  for  advice."  The 
organization  further  stated  that  "(mjany 
courts  that  have  tolerated  pre- 
indictment  undercover  contacts  have 
nonetheless  criticized  government 
attorneys  for  authorizing  overt  contacts 
prior  to  indictment  without  the  prior 
consent  of  counsel."  citing,  among  other 
sources,  several  federal  appellate 
opinions. 

The  Department  of  Justice  agrees  with 
the  comment  to  the  extent  that  it 
observes  that  certain  types  of  overt 
commimications  in  the  investigative 
stage  may  have  an  unduly  harmful  effect 
on  the  attorney-client  relationship.  In 
order  to  minimize  direct  contact 
between  government  attorneys  and 
represented  persons,  the  United  States 
Attorneys'  Manual  provides  that 
govenmient  attomevs  in  criminal 
matters,  as  a  general  rule,  should 
personally  engage  in  such 
commimications  only  after  careful 
consideration  of  whether  the 
communication  is  more  appropriately 
handled  by  law  enforcement  agents. 
USAM  9-13.221.  In  addition,  the 
Manual  addresses  five  categories  of 
overt  government-initiated 
communications:  (1)  Communications 
intended  to  discourage  attorney 
consultation;  (2)  communications 
intended  to  elicit  lawful  defense 
strategy  or  legal  arguments  of  counsel; 


(3)  commtmications  for  the  purpose  of 
negotiating  or  concluding  a  plea 
agreement  or  settlement;  (4)  certain 
communications  occurring  during 
ongoing  good  faith  negotiaticHis  with 
counsel,  discussed  more  fully  below; 
and  (5)  communications  alter  providing 
counsel  with  assurances  that  such 
communications  would  not  be 
attempted.  The  Manual  prohibits  certain 
types  of  communications  falling  within 
these  categories,  and  states  that  certain 
others  should  be  avoided  in  the  absence 
of  compelling  law  enforcement  reasons. 
USAM  9-13.222-26. 

Tlie  Department  of  Justice  disagrees, 
however.  %vith  the  organization's 
analysis  of  the  cases  cited.  Two  of  the 
cases  involved  communications  with 
represented  persons  after  the  attachment 
of  the  Sixth  Amendment  right  to 
counsel,  rather  than  communications 
during  the  investigative  phase.  See 
United  States  v.  Thomas.  474  F.2d  110, 
112  (lOth  Cir.  1973)  (communication  . 
with  defendant  after  appointment  of 
counsel  and  preliminary  hearing); 
Coughlan  v.  United  States.  391  F.2d 
371.  372  (9th  Cir.)  (communication  with 
defendant  after  appointment  of  counsel 
and  arraignment),  cert,  denied,  393  U.S. 
870  (1968).  Significantly,  both  of  those 
cases  predate  the  Supreme  Court's 
decision  in  ^4ichigan  v.  Jackson.  475 
U.S.  625.  636  (1986).  which  held  that  if 
the  government  initiates  an 
interrogation  after  a  defendant's 
assertion  of  his  right  to  counsel,  at  an 
arraignment  or  similar  proceeding,  any 
waiver  of  the  defendant's  right  to 
counsel  for  police-initiated  interrogation 
with  respect  to  the  pending  matter  is 
presumed  invalid.  Thus,  the  case  cited, 
which  held  that  such  practices  violate 
attorney  ethical  rules,  appear  to  have 
been  superseded  entirely  by  Michigan  v. 
Jackson,  which  held  that  such  practices 
violate  the  Sixth  Amendment. 
Furthermore,  and  in  any  event,  the 
practices  complained  of  in  the  cases 
cited  in  the  comment  are  prohibited  by 
the  rule. 

The  other  two  cases  involved 
custodial  interrogation  of  an  arrestee 
after  the  appointment  of  counsel  at  an 
initial  appearance  before  the  magistrate 
See  Wilson  v.  United  States,  398  F.2d 
331.  333  (5th  Cir.  1968).  cert,  denied. 
393  U.S.  1064  (1969);  United  States  v. 
Four  Star.  428  F.2d  1406. 1407  (9th 
Or.),  cert,  denied.  400  U.S.  947  (1970). 
In  keeping  with  well-established 
constitutional  law.  these  rules  do  not 
generally  prohibit  custodian 
interrogations,  prior  to  the  attachment  of 
the  right  to  counsel,  of  persons  who  are 
represented  by  counsel.  See  e.g..  Momn 
V.  Burbine.  475  U.S.  412,  428-32  (1986) 
(custodial  interrogation  of  represented 
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per8(»  prior  to  airaigiunflat  or  formal 
chai;ging  doM  not  violats  ^xth 
Amendment;  attachment  of  the  right  to 
counael  should  not  dqwnd  on  "the 
fortuity  of  whether  the  nitpect  or  his 
family  happens  to  have  retained  counsel 
prior  to  intenogstion");  see  generally 
United  States  v.  Rondon,  614  P.  Supp. 
667.  670-75  (Si)J4.Y.  1985).  The 
commentary,  however,  will  provide  that 
government  attorneys  are  expected  to  be 
particularly  scrupulous  as  to  the  rights 
of  defandants  in  custody,  and  to  be 
cognizant  of  Judicial  criticisms  of 
certain  practices  relating  to  cxistodial 
interrogations.  In  addition,  govammant 
attorneys  mil  be  required  to  observe  the 
requirement  in  the  Doited  States 
Attorneys'  Manual  that  they  personally 
engage  in  such  communications  "only 
aiter  careful  consideration  of  whethm 
the  communication  would  be  more 
appropriately  handled  by  law 
enforcement  agents."  USAM  9-13.221. 

One  organization  commented  that 
pre-indictment  communications  should 
be  prohibited  where  a  lawyer  for  a  party 
or  witness  not  under  indictment  is  in 
regular  contact  with  the  government 
about  potential  criminal  litigation, 
ongoing  dvil  litigation,  or  appearances 
before  a  grand  )ury. 

This  comment  calls  for  more 
comprehensive  restrictions  than  appear 
to  be  appropriate  imder  the 
circumstances.  Such  a  prohibition 
would  apply,  for  example,  to 
undercover  communications,  and  would 
require  that  an  imdercover  operation  be 
immediately  terminated  once  the 
person's  lawyer  begins  communicating 
with  a  government  attorney  about 
potential  criminal  proceedings. 
Nevertheless,  the  Department  of  Justice 
believes  that  some  restrictions  to  protect 
ongoing  good  faith  negotiations  are 
appropriate.  Accordingly,  section  9- 
13.225  of  the  United  States  Attorneys' 
Manual  will  provide  that  during  the 
investigative  stage,  and  absent    . 
compelling  law  enforcement  reasons, 
attorneys  ror  the  government  should 
avoid  initiating  overt,  non-custodial 
communications  with  a  represented 
perscm  outside  the  presence  of  counsel 
if  (a)  the  attorney  for  the  government 
and  counsel  for  the  represented  person 
are  engaged  in  ongoing  good  £aitn 
negotiations  regarding  anticipated 
criminal  or  civil  charges  arising  out  of 

East  criminal  activity  or  civil  violations 
y  the  represented  person,  and  (b)  the 
communication  witn  the  represented 
person  is  intended  to  elicit 
incriminatinB  information  regarding  the 
past  criminalactivity  or  civil  violations 
under  negotiation,  or  otherwise  to  affect 
the  course  of  the  negotiations.  This 
provision  is  intended  largely  to  facilitate 


good  fidth  plea  or  aettlement 
negotiations  and  is  groimded  on  notions 
of  proliBSsioaal  courtesy  as  well  as 
protection  of  the  attorney-client 
relationship.  Tbie  neg^ations  must,  of 
course,  involve  ongoing,  good  faith 
attempts  between  the  parties  to  resolve 
anticipated  charges,  not  mere  unilateral 
proposals  or  su^estions.  The  restriction 
no  longer  applies  once  negotiations 
have  proved  unsuccM«ful  or  are 
otherwise  concluded.  Undercover 
commimications  are  not  affected  by  the 
provision. 

c  The  Tuning  of  Formal  Charges.  One 
oiganizatian,  one  corporation,  and  one 
individual  commented  that  the 
government  may  manipulate  the  timing 
of  bringing  formal  diai^es  in  order  to 
communicate  with  represented  persons. 
The  coiporation  stated  that  "the 
applicability  of  a  disciplinary  rule 
should  not  be  conditioned  on  a  tactical 
decision  entirely  writhin  the  control  of 
thegovemment  attorney." 

These  comments  appear  to  overstate 
considerably  the  realistic  potential  for 
prosecutorial  abuse.  Under  current  law, 
the  Sixth  Amendment  right  to  counsel 
does  not  attach  until  the  initiation  of 
adversary  judicial  proceedings,  sudi  as 
the  filing  of  an  indictment  /Jter  the 
right  has  attached  and  has  been 
asserted,  law-enforcement  officers  may 
no  longer  initiate  communications  with 
represented  persons  for  the  purpose  of 
discussing  the  pending  criminal 
charges.  See  klassiah  v.  United  States, 
377  U.S.  201.  206  (1964).  If  the 
prosecutor  has  the  capacity  to 
"manipulate"  the  charging  process  in 
order  to  communicate  witn  represented 
persons  regarding  uncharged  crimes, 
that  capacity  presently  exists  under  the 
Sixth  Amendment.  There  appears  to  be 
no  evidence,  however,  of  systematic 
prosecutorial  abuse  of  the  charging 
process  xmdar  the  Sixth  Amendment, 
and  accordingly  there  is  no  reason  to 
suspect  that  prosecutorial  practices 
under  the  rule  will  be  sub^antially 
different.  Appropriate  language  tvill, 
however,  be  added  to  the  commentary 
to  warn  against  misuse  of  the  chaiging 
power.  It  should  also  be  noted  that  the 
time  of  arrest,  or  the  time  when  a  person 
becomes  a  target  of  a  grand  jury 
investigation,  is  no  more  or  less 
susceptible  of  prosecutorial 
"manipulation"  than  the  time  of  formal 
charging,  and  thus  the  selection  of 
either  one  as  the  triggering  event  would 
not  provide  significant  additional 
protection  against  abusive  practices. 

6.  Section  77.6:  Criminal  Enforcement; 
General  Rule;  Prosecutive  Stage 

One  individual  commented  tliat  the 
dividing  line  between  the  investigative 


and  prosecutive  stages  of  a  criminal 
proceeding  should  not  be  the  point  at 
which  the  Sixth  Amendment  right  to 
counsel  attachee,  hut  rather  tbs  time  of 
arrest  or  the  point  at  which  deimdaiil 
becomes  a  target  of  a  criminal 
investigation.  The  individual  stated  that 
"[alt  those  points,  when  there  is  a 
substantial  certainty  diat  the  defendant 
will  face  criminal  caaraas.  the  intenste 
protected  by  DR  7-l04(A)(l)  are 
implicated  virtually  to  the  same  extent 
as  they  are  post-indictment,  and  tike 
government's  investigative  interests  an 
not  substantially  stronger." 

The  Department  of  |ustioe  believes 
that  the  attachment  of  the  Sixth 
Amendment  right  to  counsel  is  an 
appropriate  dividing  line  between  the 
investigatory  and  prosecutive  st^ea. 
That  dividing  line  is  well-eatabliahed  in 
Sixth  Amendmoit  )iuisprudence,  and 
has  not  proved  to  fae  unduly 
burdensome  or  unworlcable.  Extension 
of  the  dividing  line  back  to  the  time  of 
arrest  potentially  could  have  a  dramatic 
effect  on  current  law  enforcement 
practices;  amcmg  other  things,  such  a 
rule  might  substantially  Umit  routine 
post-arrest  questioning  by  law 
enforcement  officers.  Extension  of  the 
line  even  farther  beck,  to  the  point  when 
a  defendant  becomes  a  target  of  an 
investigation,  wrould  preclude  many 
currently  routine  tmoercover  and  overt 
communications.  Purth«inore,  the 
precise  time  at  which  a  person  beoomea 
a  "target"  of  a  grand  |ury  inveetigaticm 
is  often  not  readily  ascertainable,  and 
indeed  may  be  almost  impossible  to 
ascertain. 

7.  Section  77.7  Criminal  Enforcement; 
Exceptions;  Prosecutive  Stage 

a.  Relationship  ofExceptiooM  to  Sixth 
Amendment.  Two  organizations,  one 
corporation,  and  one  individual 
commented  that  the  scope  of  the  rule 
should  not  be  coextensive  with  the 
protections  of  the  Sixth  Amendment. 
The  individual  stated  dtat  77.7  in 
particular  is  objectionable  because  it 
would  permit  post-indictment 
communications  with  represented 
defendants  "in  virtually  every  situati<m 
in  which  the  Sixth  Amendment  would 
permit  them."  The  two  organizations 
and  the  corporation  stated  that  whether 
a  communication  violates  the  Sixth 
Amendment  should  not  serve  as  the 
determining  factor  in  establishing 
appropriate  rules  of  conduct  for 
attorneys,  because  ethical  standards 
serve  different  purposes  or  "higher" 
goals  than  constitutional  proviaions. 

Only  one  of  the  foregoing  comments 
provided  any  specific  examples  of  post- 
indictment  coDununications  that  would 
be  appropriate  under  the  Sixth 
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Amendment  but  that  should  be 
nevertheless  |«ohibited  imder  these 
rules:  the  individual  suggested  that  it 
may  be  appropriate  to  impoee 
limitations  on  communications 
regarding  uncharged  past  crimes. 
Furthermore,  none  of  the  comments 
srticulated  any  reason  why  restrictions 
on  communications  with  represented 
persons  in  the  prosecutive  stage  shoidd 
not  be  coextensive  with  the  Sixth 
Amendment  restrictions,  except  to  note 
generally  that  the  rsstrictions  u  DR  7- 
104  snd  the  Sixth  Amendment  are 
intended  to  serve  differing  purposes. 

Section  77.7  is,  as  the  comments 
indicate,  derived  prindpallv  from  Sixth 
Amendment  case  law.  Unlike 
constitutional  )urisprudence  in  other 
areas,  that  case  law  does  not  simply  set 
btoid  constitutional  minimums.  but 
provides  s  birly  detailed  set  of 
procedural  rules  that  are  now 
reasonably  well-established  and  familiar 
to  law  enforcement.  Furthermore,  the 
Sixth  Amendment  jiirisprudence  over 
the  past  several  decades  demonstrates  a 
careful  effort  to  balance  the  competing 
interests  of  protection  of  the  right  to 
coimsel  ana  promotion  of  effective  law 
enforcement  Accordingly,  the 
Department  believes  that  it  is 
appropriate  for  the  regulation  to  follow 
the  Sixth  Amendment  case  law 
regarding  communications  in  the 
prosecutive  stage.  The  Department  has, 
in  addition,  imposed  certain  policies 
and  procedtires  in  the  United  States 
Attorneys'  Manual  to  provide  additional 
safisffuards  beyond  those  required  by  the 
Sixth  Amendment. 

One  organization  commented  that  the 
rules  should  not  be  coextensive  with  the 
Fifth  Amendment  protections  regarding 
custodial  interrogation.  The  Department 
of  Justice  acknowledges  that  the  rule 
does  not  spedflcally  address  custodial 
interrogation,  except  to  require  in 
Section  77.4  that  all  communications 
comply  tvith  constitutional 
requirements,  including  the  Fifth 
Amendment.  The  comment  did  not, 
however,  suggest  particular  restrictions 
that  are  not  mandated  by  the 
Constitution  but  which  nevertheless 
appeered  to  be  appropriate,  nor  did  it 
articulate  a  reason  why  further 
restrictions  wotild  be  desirable. 

One  individual  commented  that  the 
exceptions  in  §  77.7  "virtually  swallow 
up  the  general  rule  (in  §  77.6]  forbidding 
ex  parte  contacts  after  indictment."  That 
comment  considerably  overstates  the 
scope  of  the  exceptions  in  §  77.7,  which 
are  derived  direcUy  from  existing  case 
law  under  the  Sixth  Amendment.  In 
fact.  SS  77.6  and  77.7,  like  the  Sixtii 
Amendment  cases  on  whidi  they  are 
based,  impose  substantial  restrictions, 


such  as  the  almost  complete  prohibition 
on  commimications  witn  represented 
persons  concerning  pending  criminal 
matters. 

b.  Section  77.7(d):  Investigation  of 
New  or  Additional  Crimes.  One 
individual  commented  that  the 
exception  set  forth  in  §  77.7(d)  for 
communications  involving  new  or 
additional  criminal  activity  is  too  broad, 
because  in  the  course  of  interrogation 
regarding  additional  crimes  the 
prosecutor  or  agents  "are  likely  to  create 
the  erroneous  impression"  that  it  is  in 
defendant's  best  interests  to  cooperate 
with  the  eovemment,  which  in  turn  may 
lead  the  defendant  to  make 
incriminating  statements  regarding  the 
charged  crime  and  may  \mdennine  the 
attorney-client  relationship. 

As  set  forth  above,  §§  77.7(d)  is 
derived  bom  established  case  law 
interpreting  the  Sixth  Amendment  right 
to  counsel.  Among  other  things,  the 
Sixth  Amendment  renders  inadmissible 
in  the  prosecution's  case  in  chief 
statements  "deliberately  elicited"  from 
the  accused  without  an  express  waiver 
of  the  right  to  counsel.  Michigan  v. 
Harvey.  494  U.S.  344,  348  (1990);  Maine 
V.  Moulton.  474  U.S.  159, 176  (1985); 
United  States  v.  Henry.  447  U.S.  264, 
274  (1980):  Brewer  V.  Williams.  430  U.S. 
387, 399  (1977):  Massiah  v.  United 
States.  377  U.S.  201,  206  (1964).  The 
restriction  applies  whether  the 
elicitation  is  undercover  or  overt,  and 
regardless  of  who  initiates  the 
communication  leading  to  the 
elicitation.  Brewery.  Williams,  430  U.S. 
at  400:  United  States  v.  Henry.  447  U.S. 
at  273;  Maine  v.  Moulton,  474  U.S.  at 
174.  The  prohibition  against  deliberate 
elicitation  of  incriminating  statements 
does  not,  however,  prevent  the  use  of 
statements  that  are  volunteered  by  the 
defendant,  or  that  are  made  freely  to 
cooperating  witnesses  without 
elicitation.  Kuhlmann  v.  Wilson,  477 
U.S.  436.  459  (1986). 

The  Sixth  Amendment  prohibition 
against  "deliberate  elicitation"  of 
incriminating  information  is 
incorporated  into  §  77.8(a)  of  the  rule. 
The  Department  of  Justice  does  not 
believe  that  additional  restrictions  are 
necessary  or  appropriate,  in  light  of  the 
relatively  clear  line  of  demarcation  in 
the  case  law  between  permissible  and 
impermissible  elicitation.  If  a  prosecutor 
oversteps  the  boundary,  and 
deliberately  elicits  sudi  information,  the 
prosecutor  risks  both  suppression  of  the 
evidence  and  personal  duscipline  by  the 
Department,  which  are  ample  deterrents 
to  deliberate  violations. 

One  organization  and  one  individual 
commented  that  the  government  may 
have  an  incentive  to  manipulate  the 


timing  of  bringing  formal  charges  in 
order  to  communicate  with  represented 
persons  under  the  "new  or  additional 
crimes"  section.  The  individual  stated 
that  the  rule  would  "encourage 
prosecuton  to  manipulate  the  grand 
jury  process  precisely  for  the  purpose  of 
exploiting  the  misimpressions  created 
when  the  defendant  is  contacted 
%vithout  his  lawyer  being  present."  The 
individual  provides  an  example  of  a 
prosecutor  who  might  otherwise  have 
asked  the  grand  )urv  to  indict  the 
defendant  on  three  bank  robbery  charges 
who  indicts  only  on  a  single  charge  in 
order  to  contact  the  defendant  to  discuss 
the  uncharged  robberies.  The  individual 
states  that  the  prosecutor  would  do  so 
in  order  "to  take  advantage  of  the 
defendant's  almost  inevitable 
misimpression  that  he  will  receive 
lenient  treatment  with  respect  to  the 
pending  charges  by  cooperating  with  the 
law  enforcement  authorities  in  defense 
coimsel's  absence." 

The  Department  of  Justice  believes 
that  this  comment  overstates  the 
potential  for  prosecutorial  abuse,  for 
essentially  the  reasons  set  forth  above  in 
the  section  captioned  "The  Timing  of 
Formal  Charges."  Furthermore,  and  as 
stated  above,  a  prosecutor  who 
deliberately  elicits  incriminating 
information  from  a  represented  person 
regarding  pending  criminal  charges 
risks  both  suppression  of  the  evidence 
and  personal  oiscipline  within  the 
Department. 

One  organization  commented  that  the 
rule  woxild  permit  actual  or  potential 
conflicts  of  interest  on  the  part  of 
defense  counsel  to  be  created  and 
remain  undisclosed  for  substantial 
periods  of  time.  The  organization 
provided  an  example  from  a  ciurently 
pending  matter  of  a  situation  where 
allegedly  an  attorney  represented  two 
defendants  who  were  indicted  on 
unrelated  charges,  one  of  whom  began 
cooperating  with  the  government 
against  the  other  without  the  attorney's 
knowledge.  The  organization  stated  that 
because  the  cooperating  defendant  was 
providing  information  to  the 
government  regarding  new  or  additional 
criminal  activity,  or  alternatively  would 
not  be  considered  represented  with 
regard  to  the  cooperation,  the  rule 
would  permit  the  attorney  to  continue 
representing  both  defendants  without 
knowledge  of  the  conflict  of  interest. 
The  organization  further  stated  that 
such  an  arrangement  would  have  a 
substantially  detrimental  impact  on  the 
rights  of  both  defendants. 

The  Department  of  Justice  believes 
that  the  potential  for  the  creation  of 
conflicts  of  interest  does  not  provide  a 
reason  to  prohibit  communications  with 
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reprasented  penoas  regarding  new  or 
additional  activity.  Sudi  a  rule  would 
essentially  require  the  government  to 
forego  entirely  receiving  potentially 
significant  evidence  (for  example, 
testimony  regarding  a  planned  murder) 
from  a  person  who  is  willing  to 
cooperate,  solely  on  the  basis  that  such 
cooperation  may  involve  the  person's 
attorney  in  a  conflict  of  interest.  While 
significant  issues  may  be  presented  in 
such  a  situation,  such  as  the  manner 
and  timing  of  the  disclosure  of  the 
conflict  ofinterest  to  the  parties  and  the 
court,  such  issues  are  weiTbeyond  the 
scope  of  this  rule. 

c.  Section  77.7(e):  Initiation  of  Overt 
Communication  by  Represented 
Person — Overt  Communications.  One 
individual  commented  that  section 
77.7(e)  does  not  require  prosecutcws  "to 
engage  in  the  customary  practice  of 
obtaining  a  ruling  from  a  judicial  officer 
that  waiver  is  knowing  and  volimtary"; 
absent  such  a  requirement,  "there  is  a 
substantia)  danger  that  law  enforcement 
authorities  will  engage  in  overreaching 
conduct  bv,  for  example,  encouraging 
the  defendant  to  'initiate' 
commimications  and  then  inducing  an 
ill-advised  waiver  of  cotmsel." 

Section  77(e)  permits,  under  certain 
limited  circumstances,  a  government 
attorney  to  engage  in  siibstantive 
discussions  with  a  represented  person 
after  the  person  has  Imowingly, 
intelligentlv,  and  voluntarily  waived  the 
presence  of  counsel.  The  rule  itself  does 
not  prescribe  specific  procediires  for 
ensuring  that  such  a  waiver  meets  those 
standards:  rather,  those  procedures  are 
set  forth  at  considerable  length  in  the 
United  States  Attorneys'  Manual. 
Among  other  things,  the  Manual 
requires  that  the  government  attorney 
must  seek  the  intervention  of  a  judicial 
officer  when  possible.  USAM  9-13.257. 
In  addition,  the  Manual  sets  forth 
various  procedures  to  create  an 
appropriate  record  for  later  review  [e.g., 
9-13.252,  requiring  presence  of 
witnesses  at  meetings;  9-13.257, 
requiring  a  record  of  any  proceedings 
before  a  judicial  officer  and  9-13.258, 
requiring  that  any  waiver  be  in  writing). 

In  accordance  with  Michigan  v. 
Jackson.  475  U.S.  625, 636  (1986),  the 
rules  do  not  permit  attorneys  for  the 
government  to  initiate  commurications 
with  a  represmted  defendant  outside 
the  presence  of  counsel  after  the 
attachment  and  assertion  of  the  Sixth 
Amendment  ri^t  to  counsel  in  order  to 
discuss  the  pending  criminal  matter, 
regardless  of  whether  a  waiver  is 
obtained.  Such  commimications  are 
prohibited  either  pursuant  to  §  77.5,  as 
prohibited  poet-indictment 
commimications,  not  excepted,  or 


pursuant  to  S  77.8,  M  •  daliberats 
elidtation  of  incriminating  information 
concerning  pending  criminal  charges. 
That  prohuiition  plainly  extends  to 
communications  initiated  by  the 
government  with  a  represented  person 
after  the  attachment  cu  the  Sixth 
Amendment  right  to  counsel  for  the 
piirpose  of  inducing  the  represented 
person  to  "initiate"  a  comnnmication 
with  the  government 

8.  Section  77.8:  Criminal  Enforcement; 
Restrictions;  Prosecutive  Stage 

One  organization  commented  that 
"[t)he  suggestion  that  undercover 
informants  should  participate  in 
meetings  between  individixals  and  their 
attorneys  in  order  to  maintain  their  false 
identities"  omstituted  a  "wholesale 
invasion  of  the  attorney-client 
relationship." 

This  comment  runs  counter  to  well- 
established  case  law  regarding  the 
attendance  of  undercover  informants  at 
defense  meetings.  The  Sixth 
Amendment  right  to  counsel  does  not 
completely  prohibit  undercover  agents 
or  cooperating  witnesses  from  meeting 
with  criminal  defendants  and  their 
attomejrs  during  the  prosecution  stage, 
even  if  strategy  for  the  upcoming  trial  is 
discussed.  Weatherford  \ .  Bursey.  429 
U.S.  545,  554-59  (1977);  see  Hoffa  v. 
United  States.  385  U.S.  293,  304-09 
(1966).  A  strict  prohibition  against  sudi 
meetings  "would  provide  the  defmse 
with  a  quick  and  eesy  alarm  system  to 
detect  the  presence  of  any  informants, 
simply  bv  inviting  all  known  associates 
of  defendants  to  a  supposed  defense 
strategy  meeting."  United  States  v. 
Mastroianni.  749  P.2d  900,  906  (1st  Qr. 
1984). 

Attendance  at  such  meetings, 
however,  plainly  creates  the  potential 
for  serious  intrusion  into  the  attorney- 
client  relationship  and  impairment  of 
the  right  of  the  defiradant  to  a  fair  trial. 
Accordingly.  §  77.8(b)  provides  that 
undercover  agents  or  cooperating 
witnesses  may  putidpate  in  sudi 
meetings,  but  only  when  requested  to  do 
so  by  the  defense  and  when  reasonably 
necessary  to  proted  their  safety  or  life 
or  the  confidentiality  of  an  undercover 
operation.  See  Weatherford  v.  Bursey. 
429  U.S.  at  557  (informant  went  to 
meeting  "not  to  spy,  but  because  he  was 
asked  and  because  the  State  was 
interested  in  retaining  his  undercover 
services  on  other  mattera  and  it  was 
therefore  necessary  to  avoid  raising  the 
suspicion  that  he  was  in  fed  the 
informant  whose  existence  [the 
defendant  and  his  coimsel]  already 
suspeded");  United  States  v.  Gind)erg, 
758  F.2d  823,  833  (2d  Gr.  1985)  ("the 
need  to  maintain  the  confidentiality  of 


an  informant's  identity  is  •  lirpltiinata 
law  enfncement  objective"  far 
attendance  at  defense  strategy  meeting): 
United  States  v.  MoMtnOanai.  749  P.2d 
at  906  ("preservBtiaa  of  an  Infarmant't 
cover  and  safety  is  a  parmiaeible 
rationale  for  an  informant's  •ttandanoe 
at  a  defense  meetins"). 

The  impetus  for  tne  agent  or 
informant  to  attend  such  a  meeting  must 
come  from  the  defianse,  meaning  a 
defendant,  defense  coimsel,  a  member 
of  the  defendant's  family,  or  aome  other 
person  identified  with  tne  defense 
camp.  A  deliberate  attempt  to  intrude 
upon  such  a  meeting  to  ootain 
information  regarding  defianee  strategy 
or  trial  preparation  is  prohibited. 

Although  attendance  at  d^anw 
meetings  may  be  pomitted  under  some 
droimstances,  the  Sixth  Amendment 
requires  that  information  obtained  at 
such  meetings  regarding  defense 
strategy  or  trial  preparation  shoidd  not 
be  employed  in  the  prosecution  of  the 
pending  charges  to  tne  prejudice  of  the 
defendant,  or  used  in  any  other  way  to 
the  substantial  detriment  of  the 
defendant  {es-.  as  an  agnavating  fador 
at  sentencing).  See  Weatherford  v. 
Bursey.  429  U.S.  at  558  ("unless  (the 
informant]  communicated  the  substance 
of  the  [attomey-chent]  conversations 
and  thereby  created  at  leest  a  realistic 
possibility  of  injury  to  (the  defendanti 
or  benefit  to  the  State,  there  can  be  no 
Sixth  Amendment  violation");  United 
States  v.  Ginsberg,  758  F.2d  at  833; 
United  States  v.  King.  753  F.2d  1. 2  (1st 
Cir.  1985). 

As  a  safeguard,  this  rule  provides  that 
such  information  should  not  be 
communicated  to  the  attorneys  for  the 
government  or  law  enforcement  agents 
who  are  partidpating  in  the  trial  of  the 
pending  criminal  charges.  Furthermore, 
the  United  States  Attorneys'  Manual 
requires  that  any  tape  recordings  or 
other  information  or  evidence  Stained 
from  such  meetings  be  screened  by 
persons  who  are  not  partidpating  in  the 
prosecution,  and  that  any  physical 
evidence  be  handled  in  a  confidential 
and  secure  manner.  USAM  9-13.260. 

The  commentary  notes  that 
government  attoroejrs  should  be  aware 
of,  and  give  serious  ccmsideration  to,  the 
extreme  sensitivity  of  permitting  agent 
and  informant  attendance  at  derensa 
meetings;  that  agents  and  informants 
should  be  instruded  to  attempt  to  avoid 
partidpating  in  such  meetings,  and  to 
minimize  their  participation  where 
attendance  is  required,  if  it  is  possible 
to  do  so  without  arousing  suspidon; 
that  agents  or  witnesses  who  attend 
defense  meetings  should  also  be 
instruded  to  avoid  taking  any  active 
role  whatsoever  in  the  shaping  of 
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defaoM  itntanr » trial  praparation;  and 
that  agflots  ana  infbnnants  ihould  be 
instnictad  to  avoid  imparting  defense 
stratagjr  or  trial  preparation  information 
even  to  the  law  enforcement  officials  * 
paHbrming  the  "acieeniiw"  function 
under  USAM  9-13.260,  if  reasonably 
fisaaible  to  do  so. 

9.  Section  77.9:  Qvil  Enforcement; 
General  Rule:  Investigative  Stage 

One  organization  commented  that  the 
"extension  of  Uie  rule  to  cover  contacts 
in  dvil  cases  is  a  novel  concept  that  is 
not  supported  in  the  Commentary  by 
any  (udidal  authority."  The 
organization  further  stated  that  "Iw]hile 
there  is  a  societal  interest  in  the  dvil 
enforcem«it  of  the  law,  this  is  certainly 
a  lesser  interest  than  exists  in  criminal 
law  enforcement,"  and  that  the  rule 
does  not  strike  "the  right  balance 
between  the  Department's  enforcement 
interest  and  the  attorney-client  interest 
in  the  dvil  contesct" 

The  Department  of  Justice  respectfoUy 
disagrees  that  dvil  law  enforcement  is 
necMsarily  less  significant,  or 
implicates  lesser  interests,  than  criminal 
law  enforcement  See,  e.g.,  United 
States  V.  Sells  Engineering.  Inc.,  463 
U.S.  418, 471-72  (1983)  (Burger,  C.J., 
dissenting)  ("Many  dvil  actions  seek 
predsely  the  same  object  (as  criminal 
prosecutions]  *  •  •  and  are  of  at  least 
equal  importance  in  promoting  the 
public  wel&re."). 

Furthermore,  in  recognition  of  the 
spedal  role  played  by  government 
lawyers,  courts  addresi^g  the 
application  of  DR  7-104  to  Department 
of  Justice  attorneys  engaged  in  dvil  law 
enforcement  have  generally  applied  the 
same  prindples  that  have  been  applied 
to  prosecutors,  and  permitted 
investigatory  communications  with 
represented  persons.  See  United  States 
V.  tVestem  Sectric  Co..  1990-1  Trade 
Cas.  [can  1 68,939  PD.C  1990)  and 
1990-2  Trade  Cas.  (CCH)  1 69.148 
(D.D.C  1990)  (Department  of  Justice 
attorneys  are  "auUiorized  by  law"  to 
condud  ex  parte  interviews  of  ourent 
and  former  employees  of  company 
imder  investigation;  in  any  event, 
former  employees  are  not  a  "party" 
within  the  meaning  of  the  rule);  In  re 
U.S.  Department  of  Justice  Antitrust 
Investigation.  ODs  Nos.  9683,  Misc  File 
No.  3-92-9,  ViBpart  and 
Recommendation  P.  Minn.  1992) 
(same):  United  States  v.  Teeven.  Civil 
No.  90-503  LON.  SUp  Op.  p.  Del.  1990) 
(in  dvil  investigation  under  the  False 
Claims  Ad,  ex  parte  interviews  of  the 
employees  of  the  company  under 
investigation  are  "authorized  by  law" 
within  the  meaning  of  the  rule):  Hyatt 
v.  Northrop  Corp..  CV  87-6892KN,  Slip 


Op.  (CD.  CaL  1989)  (ex  parte  interviews 
of  employees  of  defnidant  permissible 
because  employees  are  not  "parties"). 

Accordingly,  and  as  set  forth  in  the 
Background  section  of  the  notice  of 
proposed  rulemaking,  57  FR  54737, 
54740  (Nov.  20. 1992),  the  Department 
of  Justice  has  conduded  that 
communications  by  government 
attorneys  in  the  course  of  dvil  law 
enforcement  investigations  and 
proceedings  should  be  treated 
essentially  the  same  as  commimications 
in  the  coiuse  of  criminal  enforcement. 
That  condusion  is  based  on  the  strong 
similarity  between  criminal  and  dvil 
law  enforcement,  the  public  interest  in 
thorough  law  enforcement 
investigations,  and  several  practical 
considerations,  such  as  the  bd  that 
criminal  and  dvil  investigations  often 
cannot  be  neatly  separated. 

Two  organizations  and  one 
corporation  commented  or  suggested 
that  the  rule  should  restrid 
communications  during  the 
investigative  stage  of  a  civil  law 
enforcement  matter.  One  organizati(m 
stated  that  the  stage  prior  to  filing  a 
complaint  in  a  dvil  matter  is  "when 
most,  if  not  all,  prosecutorial  discretion 
is  exerdsed."  and  that  "(cjorporate 
coimsel  must  be  informed  if  the 
Department  of  Justice  desires  to  speak  to 
current  or  former  employees"  at  that 
stage.  The  other  organization  stated  that 
investigatory  communications  should  be 
prohibited  where  "lawyers  for  parties  or 
witnesses  not  under  indidment  are  in 
regular  contad  with  the  government" 
concerning  "ongoing  civil  litigation." 

The  Department  of  Justice  believes 
that  the  suggested  restridions  on 
communications  during  the 
investigatory  stage  of  a  dvil  law 
enforcement  matter  should  not  be 
adopted,  for  essentially  the  same 
reasons  set  forth  above  with  regard  to 
proposed  restrictions  on 
communications  during  the 
investigatory  stage  of  a  criminal  matter. 
The  Department  is.  however,  imposing 
restrictions  in  the  United  States 
Attorneys'  Manual  regarding  certain 
types  of  investigatory  communications. 
as  set  forth  above. 

10.  Section  77.10:  Qvil  Enforcement; 
General  Rule;  Litigative  Stage 

11.  Section  77.11:  Civil  Enforcement: 
Exceptions:  Litigative  Stage 

12.  Section  77.12:  Other  Gvil  Matters 

Comments  relating  to  these  sedions 
are  set  forth  in  the  preceding  sedion 
regarding  communications  in  the 
investigative  stage  of  a  civil  law 
enforcement  matter. 


UMI 


13.  Secti<m  77.13:  Organizations  and 
Employees 

a.  Current  Employees — The 
Controlling  Individual  Test.  Four 
corporations  and  one  organizaticm 
commented  or  suggested  that  the  use  of 
the  "controlling  individual"  test  was 
inappropriate,  or  that  the  definition  of 
"controlling  individual"  was  too  narrow 
to  provide  suffident  protections  for 
corporate  defendants.  This  comment 
was  formulated  in  a  variety  of  different 
ways,  with  the  following  as  illustrative 
examples:  the-definition  of  "controlling 
individual"  represents  an  "intolerable 
narrowing  of  protections  of  critical 
importance  to  the  corporation":  the 
definition  is  "far  too  narrow"  and  that 
"(flor  all  practical  purposes,  a 
corporation  would  have  no  protection 
against  traditionally  forbidden 
communications  with  its  employees 
after  commencement  of  formal 
proceedings,  whether  dvil  or  criminal"; 
and  the  "narrow  definition"  of  excepted 
employees  "effectively  deprives 
corporate  entities  of  the  protections 
intended  under  (DR  7-104]." 

One  corporation  stated  that  it 
employed  "tens  of  thousands  of 
individuals  with  varying  levels  of  legal 
and  business  sophistication,"  tfafet  these 
individuals  both  possess  information 
that  would  benefit  the  corporation's 
legal  adversaries  and  that  could  bind  the 
corporation  as  admissions,  and  that 
these  employees  "fi«quently  require 
legal  counsel  in  \mderstanding  the  legal 
context  in  which  their  employer  is 
operating  or  in  which  questioning  wrill 
occur."  Another  corporation  similarly 
stated  that  the  proposed  rule  would 
deprive  both  employees  and 
corporations  who  may  be  subjed  to  dvil 
or  criminal  sandions  of  the  advice  of 
counsel. 

One  corporation  stated  that  the 
"controlling  individual"  standard  set 
forth  in  the  rule  "appears  to  provide 
organizations  even  less  protection  than 
the  apparently  less  restrictive  'control 
group'  test  which  has  been  rejeded  by 
most  courts  and  bar  associations  as  too 
restrictive."  The  corporation  further 
stated  that  the  "control  group"  test, 
which  prohibits  ex  parte 
commimications  only  with  "those  top 
management  persons  having 
responfsibility  for  making  final  dedsions 
or  those  with  advisory  roles  such  that 
final  decisions  are  not  made  without 
reliance  on  their  advice  and  opinions," 
presumably  applies  to  more  persons 
than  the  "controlling  individual"  test 
set  forth  in  the  rule,  although  even  that 
test  "has  been  attacked  as  nullifying  the 
benefits  of  DR  7-104  to  corporations." 
The  corporation  stated  that  the  version 
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of  the  "alter  ego"  test  set  forth  in  the 
conunent  to  ABA  Model  Rule  4.2 
"provides  the  best  gxiidance  as  to  which 
persons  within  an  organization  are 
protected  from  ex  parte 
communications,"  and  that  accordingly 
the  Department  of  Justice  diould  adopt 
that  test. 

Another  corporation  also  suggested 
that  the  test  set  forth  in  the  comment  to 
ABA  Model  Rule  4.2  was  the 
appropriate  test  to  adopt. 

One  corporation  stated  that  the  rule 
"would  permit  a  Department  lawyer  to 
contact  a  corporate  division  president  to 
discuss  his  or  her  work  while  (the)  head 
of  a  different  division  [was]  under 
investigation  or  subject  to  an 
enforcement  proceeding,"  as  the  former 
person  would  not  fit  within  the 
definition  of  "controlling  individual." 
The  corporation  further  stated  that  the 
rule  would  appear  to  provide  that  "a 
Department  lawyer  can  even  send 
another  person  to  contact  the  executive, 
without  disclosing  the  purpose  of  the 
communication,  to  overcome  any 
reluctance  the  executive  might  have  to 
discuss  company  business  with  an 
outsider,"  and  that  this  "amounts  to 
denial  of  representation  to  that 
company,  given  the  prospect  that  the 
employee  may  be  gulled  into  making 
statements  that  will  be  claimed  to  be 
'admissions'  on  behalf  of  the  corporate 
defendant."  The  corporation  stated  that 
a  definition  of  "controlling  individual" 
that  was  "more  consonant  with  the  ABA 
rules,  and  much  more  reflective  of  the 
realities  of  how  corporations  conduct 
their  work  and  protective  of  their  right 
to  coimsel."  would  be  to  include 
"anyone  who  exercises  or  had  exercised 
substantial  discretion  or  control  over  the 
activities  being  investigated  or 
litigated."  The  corporation  further 
suggested  that  "a  useful  model  might  be 
found  in  the  concept  of  'substantial 
authority  personnel' "  set  forth  in 
Apolication  Note  3(c)  to  Section  8A1.2 
of  the  Sentencing  Guidelines. 

One  corporation  also  commented 
generally  that  "|t]here  is  no  evidence 
cited  in  the  proposed  rule  preamble 
which  suggests  that  government 
investigations  have  been  impeded  by 
the  existing  Profassional  Code  in  any 
significant  manner  justifying  the  radical 
undermining  of  the  Code's  obligations 
during  government  investigations 
included  in  the  proposed  rule."  "The 
corporation  further  stated  that  "(i)n  the 
context  of  enhanced  compliance 
programs"  brought  about  oy  the  Federal 
Sentencing  Guidelines,  "the 
Department's  proposed  rule  suggests  an 
unwarranted  distrust  of  legitimate 
corporate  enterprises  in  assisting  rather 


than  impeding  the  investigation  of 
alleoed  violations." 

Tnese  comments  significantly 
overstate  both  the  impact  and  the 
novelty  of  the  rule,  which  directly 
incorporates  the  standard  in  effect  in  the 
District  of  Columbia.  As  a  threshold 
matter,  it  should  be  clear  that  cotmsel 
for  an  organization  shoiUd  not  enjoy 
complete  control  over  the  access  of 
government  investigators  to  employees 
of  the  organization.  See  United  States  v. 
Western  Electric  Co..  1990-2  Trade  Cas. 
(CCH)  169,148  (D.D.C  1990)  (a 
corporation  "has  no  right  to  decide  for 
its  employees  whether  its  interests  are 
in  conflict  with  theirs  when  the 
Department  (of  Justice]  seeks  their 
testimony  in  the  coiirse  of  an 
investigation  of  law  violations");  Wright 
by  Wright  V.  Croup  Health  Hospital,  103 
Wash.ad  192,  200, 691  P.2d  564,569 
(1984)  ("It  is  not  the  purpose  of  the  rule 
to  protect  a  corporate  party  from  the 
revebtion  of  prejudicial  facts").  Such  a 
rule  would  effectively  preclude  law 
enforcement  investigations  of 
corporations,  or  indeed  of  wholly 
criminal  organizations.  See  In  re 
Criminal  Investigation  No.  13,  Md.  App. 
609,  616-17,  573  A.2d  51,  55  (1990). 

There  are  very  few  reported  criminal 
cases  addressing  the  issue  of  the 
propriety  of  communications  with 
organizational  employees.  In  the  civil 
context,  the  question  of  whether  such 
communications  are  permissible  has 
generated  great  confusion  and  a  variety 
of  diffierent  court  and  bar  association 
opinions,  often  within  the  same 
jurisdiction.  See  generally  Comment, 
"Ex  Parte  Communications  with 
Corporate  Parties:  The  Scope  of  the 
Limitations  on  Attorney 
Communications  with  One  of  Adverse 
Interest,"  82  Nw.  U.L  Rev.  1274  (1988) 
("Comment").  With  respect  to  current 
employees,  courts  have  articulated  at 
least  four  different  tests  to  determine 
when  communications  are  permissible, 
none  of  which  has  gained  universal 
acceptance.  Id. 

These  varying  tests  have  been  devised 
almost  exclusively  in  the  context  of 
private  civil  litigation,  and  are  based  in 
part  upon  assumptions  and 
considerations  tlut  are  not  directly 
adaptable  to  federal  law  enforcement. 
For  example,  the  "alter  ego"  test, 
suggested  by  one  commenter,  permits 
communications  with  employees  of 
organizations  only  if  the  employee  does 
not  have  the  power  to  bind  tne 
organization  with  respect  to  the  matter 
underlying  the  reprc»entation.  See,  e.g., 
Niesigv.  Team  I,  76  N.Y.2d  363,  374- 
76  &  n.5, 559  N.Y.S.2d  493, 498,  558 
N.E.2d  1030  (1990).  The  practical  effect 
of  the  "alter  ego"  rule  in  most  instances 


is  to  permit  communicatians  writh  low- 
level  employees,  but  not  «rith 
manaeerial  employees. 

Such  distinctions,  however,  are  not 
generally  useful  in  federal  law 
enforcement  proceedings.  Under  federal 
law,  criminal  liability  may  be  imputed 
to  a  corporation  for  tne  acta  or 
omissions  of  any  employee,  no  matter 
how  menial.  See,  e.g..  Standard  Oil  of 
Texas  v.  United  States,  307  P.2d  120, 
127  (5th  Qr.  1062)  ("the  corporation 
may  be  criminally  bound  by  the  acts  of 
subordinate,  even  menial  employees"): 
United  States  v.  Basic  Construction  Co.. 
711  F.2d  570,  572  (4th  Or.)  (corporation 
criminallv  bound  by  acts  "perpetrated 
by  two  relatively  minor  officials"),  cert. 
denied.  464  U.S.  056  (1983);  United 
States  V.  Bank  of  New  En^and.  NA.. 
821  F.2d  844,  855-57  (1st  Or.  1087) 
(acts  of  bank  tellers),  cert,  denied,  484 
U.S.  943  (1988);  United  States  v. 
TJ.M.E.-D.C.  Inc..  381  F.  Supp.  730, 
738  (WD.  Va.  1974)  (arts  of  truck 
drivers  and  dispatchers):  see  also  St. 
Johnsbury  Trucking  Co.  v.  United 
States,  220  F.2d  393  (1st  Qr.  1955)  (acts 
of  shipping  cleik).  In  the  civil  context, 
low-level  agents  who  art  with  apparent 
authority  may  bind  the  corporation  for 
purposes  of  civil  liability.  See  American 
Society  of  Sfecbanical  Engineers.  Inc.  v. 
Hydrolevel  Corp.,  456  U.S.  556,  565-68 
(1982).  Furthermore,  the  statements  of 
any  employee  are  binding  as  admissions 
against  the  organization  in  either  a 
criminal  or  civil  proceeding.  Fed.  R. 
Evid.  801(d)(2)(D).  Accordingly,  a 
federal  standard  that  prohibited 
communications  with  employees  whose 
statements  could  be  attributed  to  the 
organization  for  purposes  of  imposing 
criminal  or  civil  liability  would  simply 
have  the  effert  of  prohibiting  all  such 
communications. 

These  rules  adopt  a  venion  of  the 
"control  group"  test,  in  which 
communications  with  employees  who 
are  not  within  the  control  group  of  the 
corporation  are  not  considered 
communications  with  the  organization. 
See.  e.g..  Distrirt  of  Columbia  Rule  of 
Professional  Condurt  4.2,  Comment  3; 
Fair  Automotive  Repair.  Inc.  v.  Car-X 
Service  Systems,  Inc..  128  111.  App.  3d 
763,  771.  471  N.E.2d  554.  560-61 
(1984).  Section  77.13(b)  provides  that  a 
communication  with  a  current 
employee  shall  be  considered  • 
communication  with  the  organization 
only  if  the  employee  is  a  "controlUng 
individual."  as  defined,  and  the 
controlling  individual  is  not  represented 
by  separate  counsel  with  respect  to  the 
subiert  matter  of  the  communication. 

Tne  definition  of  "controlling 
individual"  in  the  rule  is  derived  from 
Distrirt  of  Columbia  Rule  of 
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ProfaMioDal  Conduct  4.2.  Craunent  3, 
which  itatM  that  tha  ml*  "does  not 
prohibit  a  lawryw  from  communicating 
with  amployaaa  of  an  oganixation  who 
have  the  authority  to  bind  tha 
organiaation  with  raapect  to  tha  matters 
underlying  tha  rapreaantation  if  they  do 
not  also  have  tha  authority  to  make 
binding  decisions  concerning  the 
remaaantation  itsell" 

There  is  no  evidence  to  surest  that 
the  District  of  Columbia  standard — 
which  giants  private  attorneys  the  same 
ability  to  communicate  with  corporate 
employees  that  S  77.13(c)  permits  to 
government  attoraeys-^ias  produced 
unfair  or  unjust  results  for  corporations 
or  corporate  employees.  Because  section 
77.13(c)  is  derived  directly  from  that 
standard.  tlM  Department  believes  that 
the  experience  under  the  new  section 
will  prove  to  be  similar.  In  order  to 
bring  §  77.13(c)  more  closely  in  line 
with  the  District  of  Colimibia  standard, 
the  text  of  the  section  has  been  slightly 
modified. 

The  Department  has  carefully 
considered  the  suggestion  that  the 
definition  of  "controlling  individual"  be 
reformulatad  to  follow  the  definition  of 
"substantial  airthority  personnel"  set 
forth  in  Application  Note  3(c)  to  section 
8  A  1.2  of  the  Sentencing  Guidelines. 
Under  the  Guidelines,  "substantial 
authority  peraonner'  means 
"individuals  who  within  the  scope  of 
their  authority  exercise  a  substantial 
measiire  of  discretion  in  acting  on 
behalf  of  an  organization."  The 
Department  beUeves  that  this  definition 
is  unduly  broad  for  piirposes  of  the  rule 
governing  communications  with 
represented  persona. 

The  comment  that  the  rule  may 
deprive  corporata  employees  of  the 
advice  of  counsel  appears  to  be 
misplaced.  Absent  multiple 
representation,  counsel  for  the 
corporation  does  not  represent 
individual  employees,  and  nothing  in 
the  rule  is  designed  or  intended  to  deter 
employees  from  obtaining  their  own 
counsel. 

In  order  to  prevent  a  government 
attorney  from  mialeadic^  an  employee 
as  to  the  nature  of  tha  communication, 
as  suggested  in  one  of  the  comments. 
Section  &-13.280  of  the  United  States 
Attorneys'  Manual  requires  that  when  a 
government  attorney  communicates 
overtly  with  a  current  employee  of  a 
corporation  during  the  prosecutive  or 
litigative  stage  pursuant  to  this  section, 
the  attorney  must  disclose  to  the 
employee  his  or  her  identity,  the  general 
purpose  of  tha  communication,  and  the 
fact  that  tha  United  States  has  instituted 
criminal  charges  or  dvil  law 
enforcement  proceedings  against  the 


organiaation.  Sae  District  of  Columbia 
Ride  of  Professional  Conduct  4.2, 
Comment  3. 

b.  Fonner  Employees.  One 
organization  and  one  corporation 
commented  regarding  the  treatment  of 
former  employeea  of  organizationa  in 
the  rule.  The  organization  stated  that 
"(f]onnar  employees  are  included  in  the 
restriction  of  Moidel  Rule  4.2 1/ their 
action  or  omission  may  be  imputed  to 
the  corporation  or  //their  statement  may 
constitute  an  admiaaion  on  the  part  of 
the  corporation,"  and  stated  that  the 
rule  "steps  back  from  this  position  to 
the  detriment  of  all  corporate  parties." 
The  corporadon  stated  that  the  mle 
should  restrict  communications  with 
former  employees  of  a  represented 
oroanization. 

These  comments  erroneously  suggest 
that  the  Department  of  Justice  take  a 
more  restrictive  approach  than  is 
currenUy  required  by  the  ABA  or 
virtually  any  federal  jurisdiction.  In  bet, 
the  ABA  Standing  Committee  on  Ethics 
and  Professional  Responsibility  has 
determined  that  the  prohibition  on 
communications  wim  represented 
parties  in  Model  Rule  4.2  (the  successor 
to  DR  7-104)  does  not  extend  to  former 
employees  of  an  opposing  corporate 
party.  Formal  Opinion  91-359  (March 
22, 1991)  ("While  the  Committee 
recognizes  that  persuasive  policy 
arguments  can  be  and  have  been  made 
for  extending  the  ambit  of  Model  Rule 
4.2  to  cover  some  former  corporate 
employees,  the  fact  remains  that  the  text 
of  the  Rule  does  not  do  so  and  the 
comment  gives  no  basis  for  concluding 
that  such  coverage  was  intended").  See 
United  States  v.  Western  Electric  Co.. 
1990-2  Trade  Gas.  (CCH)  1 69,148 
(D.D.C.  1990)  (the  claim  that  former 
employees  were  represented  by 
corporate  counsel  was  a  "bald  attempt 
by  the  company  to  shield  itself  and  its 
management  from  investigation  of 
possible  wrongdoing")-,  Hanntz  v. 
Sbiley.  Inc..  766  F.  Supp  258  (DJ^.J. 
1991)  (collecting  cases):  Sbearson 
Lehman  Bros.,  Inc.  v.  Wasatch  Bank, 
139  F.R.D.  412.  418  (D.  Utah  1991): 
Action  Air  Freight,  Inc.  v.  Pilot  Air 
Freight  Corp.,  769  F.  Supp.  899,  903-04 
(E.D.  Pa.  1991):  Sherrod  v.  Furniture 
Center.  769  F.  Supp.  1021. 1022  (W.D. 
Tenn.  1991);  Dubois  v.  Gradco  Systems. 
Inc.,  136  F.R.D.  341,  345-46  (D.  Conn. 
1991):  Curleyv.  Cumberland  Farms, 
Inc.  134  F.R.D.  77,  82-83  (D.N.J.  1991): 
Polycast  Technology  Corp.  v.  Uniroyal. 
Inc.  129  F.R.D.  621.  628  (Mag.,  S.DJ^.Y. 
1990):  Amarin  Plastics,  Inc.  v.  Maryland 
Cup  Corp.,  116  F.RD.  36. 40-41  (D. 
Mass.  1987):  Porter  v.  Arco  Metals  Co.. 
642  F.  Supp.  1116. 1118  (D.  Mont. 
1986);  IVrrght  by  Wright  v.  (koup  Health 


Hospital,  103  Wash.2d  192. 201. 601 
P.2d  564.  569  (1984). 

These  rules  adopt  an  approadi  aimilar 
to  that  of  the  ABA  Standi  Committee. 
Communications  with  fanner 
employees  are  generally  (wrmitted 
under  the  rules,  ragardleas  of  whether 
the  communication  occurs  before  or 
after  indictment  of.  or  the  filing  of 
formal  civil  proceedings  against,  the 
organization  that  formerly  employed 
them. 

c.  Multiple  Representation.  One 
corporation  commented  that 
"(rlepresentation  by  counael  can 
include  representation  of  a  corporate 
employee  by  counsel  representing  the 
corporation,"  and  that  "the  government 
attorney's  belief  that  there  is  a  conflict 
of  interest  should  not  excuse  ex  parte 
contacts."  The  corporation  further 
stated  that  joint  representation  of 
employer  and  employee  "is  permissible, 
absent  actual  conflict."  and  that  it  is 
"for  a  court  to  decide  whether  a  conflict 
renders  joint  representation  unethical," 
not  the  government. 

This  comment  misconceives  the 
intent  of  the  rules  with  regard  to 
multiple  representation,  "niese  rules  are 
not  intended  to  affiect  the  ethical  rules 
governing  multiple  representation  of 
corporate  employees,  or  the  procedural 
mechanisms  by  which  apparent 
conflicts  of  interest  arising  out  of 
multiple  represoitation  are  examined  by 
the  court.  See  Fed.  R.  Crim.  P.  44(c). 
Government  attorneys  confronted  with 
multiple  representation  issues  will  be 
requited  to  follow  established 
procedures  for  resolving  them, 
including,  where  appropriate,  motions 
to  disqiudify  counsel. 

d.  Impact  on  Compliance  Programs. 
One  corporation  commented  that  its  in- 
house  attorneys  are  engaged  actively  in 
promoting  compliance  with  federal  laws 
and  regulations,  that  these  "compliance 
efforts  hinge  in  part  on  the  development 
of  a  relationship  of  confidence  and  trust 
between  corporate  employees  and  the 
corporation's  attorneys,  and  that  the 
rule  "could  well  imdermine  this 
relationship  and  partially  undermine,  as 
well,  eSiactive  compliance  programs" 
pursuant  to  the  Sentencing  Guidelines. 

The  Departmmt  of  Justice  believes 
that  this  comment  misstates  the  impact 
of  the  proposed  rule.  There  does  not 
appear  to  be  a  clear  connection  between 
the  eflectiveness  of  corporate 
compliance  programs  and  the  ability  of 
government  investigators  to 
communicate  with  corporate  employees. 
Furthermore,  it  does  not  appear  that  an 
appropriate  way  to  enhance  or  fortify 
such  compliance  programs  is  to  require 
that  employees  may  not  communicate 
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vdth  the  government  except  in  the 
presence  of  coiinsel  for  the  corporation. 

14.  Section  77.14:  Parallel  Investigations 
and  Proceedings 

The  Department  of  Justice  received  no 
specific  comments  regarding  this 
section. 

15.  Section  77.15:  Enforcement  of  Rules 

One  individual  commented  that  the 
rule  should  contain  a  provision  for 
exclusion  of  inappropriately  obtained 
information,  and  that  the  nde  should 
define  the  rights  of  suspects  or  the 
accused  rather  than  merely  defining  the 
rights  of  the  prosecutors. 

Traditionally,  matters  relating  to 
communications  with  represented 
persons  have  been  treated  as  matters  of 
attorney  discipline,  writhout  granting 
substantive  rights  to  defendants  or  any 
other  persons.  See,  e.g..  ABA  Code  of 
Professional  Responsibility,  Preliminary 
Statement;  ABA  Model  Rides  of 
Professional  Conduct,  Scope;  see 
generally  Johnion,  "The  Impact  of 
Disciplinary  Rvde  7-104  on  Law 
Enforcement  Contact  %vith  Represented 
Persons,"  40  U.  Kan.  L  Rev.  63. 168-^71 
(1992).  These  rules  adopt  a  similar 
scheme,  by  providing  that  potential 
violations  should  be  investigated  by  the 
Department's  Office  of  Professional 
Responsibility  and  addressed  where 
appropriate  as  matters  of  attorney 
discipline.  See  28  CFR  0.39 
(establishing  and  defining  duties  of 
OPR).  Threats  of  censure,  discipline, 
and  loss  of  employment  are  more  than 
adequate  deterrents  against  violations  of 
the  rules,  and  exclusion  of  relevant 
evidence  (or  dismissal  of  indictments  or 
complaints)  obtained  in  violation  of 
these  niles  would  confer  an  enormous 
windfall  upon  a  criminal  or  dvil 
defendant  with  little,  if  any,  additional 
deterrent  effect.  Of  course,  where  the 
coinmimication  with  a  represented 
person  rises  to  the  level  of  a 
constitutional  violation,  such  as  the 
Sixth  Amendment  right  to  counsel,  the 
courts  retain  the  power  to  feshion 
appropriate  remedies,  including  the 
exclusion  of  evidence  or  dismissal  of 
charges  where  appropriate.  See  Massiah 
V.  United  States.  Z77  U.S.  201  (1964). 

One  organization  commented  that  the 
Department  of  Justice  "has  shown  itself 
to  be  incapable  of  policing  itself."  and 
that  "[t]he  most  flagrant  and  egregious 
prosecutorial  misconduct  rarely  results 
in  disciplinary  proceedings,  or 
punishment."  "Hie  Department  of  Justice 
respectfully  submits  tnat  this  comment 
is  inaccurate  and  unwarranted,  and  not 
an  appropriate  basis  to  reqiiira  the 
imposition  of  an  exclusionary  rule. 


16.  Section  77.16:  Relationship  to  State 
and  Local  Regulation 

Comments  relating  to  this  section  are 
addressed  in  the  General  Comments 
section  above. 

m.  CerdficatkMM 

In  accordance  %vith  5  U.S.C  605(b). 
the  Attorney  General  certifies  that  tMs 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291. 
In  light  of  the  Attorney  General's 
longstanding  policy  of  remilating  the 
conduct  of  Department  of  Justice 
emplovees.  this  rule  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  section  6  of 
Executive  Order  12612. 

List  of  Subjecto  in  28  CFR  Part  77 

Government  employees.  Investigations, 
Law  enforcement,  Lawyers. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  a 
new  part  77  to  read  as  follows: 

PART  77— COMMUNICATIONS  WITH 
REPRESENTED  PERSONS 

Sec 

77.1  Purpose  and  authority. 

77.2  Definitions. 

77.3  Represented  person. 

77.4  Constitutional  and  other  limitations. 

77.5  Criminal  enforcement;  general  rule; 
investigative  stage. 

77.6  Crimhial  enforcement;  general  rule; 
prosecutive  stage. 

77.7  Criminal  enforcement;  exceptions; 
prosecutive  stage. 

77.8  Criminal  en&ocement;  restrictions; 
prosecutive  stage. 

77.9  Civil  enforcement;  general  rule; 
investigative  stage. 

77.10  Qvil  enforcement;  general  rule; 
litigative  stage. 

77.11  Qvil  enforcement;  exceptions; 
litigative  stage. 

77.12  Other  dvil  matters. 

77.13  Organizations  and  employees. 

77.14  Parallel  Investigations  and 
proceedings. 

77.15  Enforcement  of  rules. 

77.16  Relationship  to  state  and  local 
regulation. 

Anttiority:  5  U.S.C  301 ;  28  U.S.C  509, 
510,  515(a),  516,  519,  533,  547. 

i  77.1    Purpdee  and  autttorlly. 

The  purpose  of  this  part  is  to  provide 
a  comprehensive,  clear,  and  uniform  set 
of  rules  governing  the  circumstances 
under  which  Department  of  Justice 
attorneys  may  communicate  with 
persons  known  to  be  represented  by 
counsel  in  the  cotirse  of  law 


enforcement  investigations  and 
proceedings.  This  part  is  issued  under 
the  authority  of  the  Attorney  General  to 
prescribe  r^ulations  for  the  government 
of  the  Department  of  Justice,  the 
conduct  of  its  employees,  and  the 
performance  of  its  business,  pursuant  to 
5  U.S.C.  301;  to  direct  officera  of  the 
Department  of  Justice  to  secure  evidence 
and  conduct  litigation^ursuant  to  28 
U.S.C.  516;  to  direct  oCBoers  of  the 
Department  to  conduct  grant  fury 
proceedings  and  other  dvil  and 
criminal  legal  proceedings,  pursuant  to 
28  U.S.C  51S(a);  to  supervise  litigatian 
and  to  direct  Department  officers  in  the 
discharge  of  their  duties,  pursuant  to  28 
U.S.C.  519;  and  otherwise  to  direct 
Department  officers  to  detect  and 
prosecute  crimes,  to  prosecute  offenses 
against  the  United  States,  to  prosecute 
dvil  actions,  suits,  and  proceedings  in 
which  the  United  States  is  ccmcemed, 
and  to  perform  such  other  functions  as 
may  be  provided  by  law.  pursuant  to  28 
U.S.C.  509.  510.  533.  and  547. 

177.2    DeflnMona. 

As  used  in  this  part,  the  following 
terms  shall  have  the  following 
meanings,  imless  the  context  indicates 
otherwise: 

(a)  Attorney  for  the  government  means 
the  Attorney  General;  the  Deputy 
Attorney  General;  the  Assodate 
Attorney  General;  the  Solidtor  General; 
the  Assistant  Attorneys  General  for.  and 
any  attorney  employeid  in,  the  Antitrust 
Division,  Civil  Division.  Qvil  Rights 
Division,  Criminal  Division. 
Environment  and  Natural  Resources 
Division,  or  Tax  Division;  any  United 
States  Attorney;  any  Assistant  United 
States  Attorney:  any  Spedal  Assistant  to 
the  Attorney  General  or  Special 
Attorney  duly  appointed  pursxiant  to  28 
U.S.C  515;  any  Spedal  Assistant  United 
States  Attorney  duly  appointed 
pursuant  to  28  U.S.C  543  who  is 
authorized  to  conduct  criminal  or  dvil 
law  enforcement  investigations  or 
proceedings  on  behalf  of  the  United 
States;  or  any  other  attorney  employed 
by  the  Department  of  Justice  who  is 
authorized  to  condud  criminal  or  dvil 
law  enforcement  investigations  or 
proceedings  on  behalf  of  the  United 
States. 

(b)  Person  means  any  individual  or 

organization. 

(c)  Organixation  means  any 
corporation,  partnership,  assodation, 
joint-stock  company,  union,  trust, 
pension  fund,  imincorporated 
organization,  state  or  local  government 
or  political  subdivision  thereof,  or  non- 
profit organization. 
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(d)  Emplofm  nwans  any  employee. 
ofBcer.  director,  putner.  member,  or 
trustee. 

(e)  Cooperatiag  witness  means  any 
person,  other  than  a  law  enloicement 
agent,  who  is  acting  as  an  agent  for  the 
government  in  an  undercover  or 
confidantial  capacity. 

(0  CMI  lom  mfonament  proceeding 
means:  (1)  A  dvil  action  or  proceeding 
before  any  court  or  other  tribunal 
broui^t  by  die  United  States  undw  its 
police  or  regulatory  powers  to  enforce 
its  lawrs.  including,  but  not  limited  to. 
dvil  actions  or  proceedings  brought  to 
enforce  the  laws  relating  to: 

(i)  Antitrust; 

(ii)  Banking  and  financial  institution 
regulation: 

(iii)  Bribery,  kickbacks,  and 
corruption; 

(iv)avU  rights: 

(v)  Consumer  protection; 

(vi)  Environment  and  natural  resource 
protection: 

(vii)  False  claims  against  the  United 
States: 

(viii)  Food,  drugs,  and  cosmetics 
regulation: 

(ix)  FtHfsiture  of  property: 

(x)  Fraud: 

(xi)  Internal  revenue: 

(xii)  Occupational  safety  and  health; 
or 

(xiii)  Securities  regulation. 

(2)  The  twm  "dvil  law  enforcement 
proceeding"  shall  not  include 
proceedings  related  to  the  enforcement 
of  an  administrative  subpoena  or 
sxunmons  or  a  civil  investigative 
demand.  An  action  or  prooeeding  shall 
be  considered  "brought  by  the  United 
States"  if  it  involves  a  claim  asserted  by 
the  Department  of  Justice  on  behalf  of 
the  United  States,  whether  the  claim  is 
asserted  by  complaint,  counterclaim, 
cross-claim,  or  otherwise. 

(g)  CiirU  law  enforcement  investigation 
means  an  investigation  of  possible  dvil 
violations  of  or  dairos  under  federal  law 
that  may  form  the  basis  for  a  civil  law 
enforcement  proceeding. 
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(a)  A  person  shall  be  considered  a 
"represented  person"  within  the 
meaning  of  this  part  only  if  all  three  of 
the  following  dreumstances  exist: 

(1)  The  person  has  retained  counsel, 
or  accepted  counsel  by  appointment: 

(2)  Too  reprearatation  concerns  the 
subject  matter  in  question:  and 

(3)  The  attorney  for  the  government 
knows  that  the  pwson  is  represented  by 
counsel  concerning  the  subject  matter. 

(b)  Nothing  in  this  part  is  intended  to 
or  shall  be  ccmstrued  to  permit  any 
purported  legal  representation 
undertaken  for  the  purpose  of 


facilitating  the  commission  or 
concealment  of  a  crime  or  fraud. 

§  77.4   ConeHiiitfonal  and  other  Nntilationa. 
Notwithstanding  any  other  provision 
of  this  part,  any  communication  that  is 
prohibited  by  Uie  Sixth  Amendment 
right  to  counsel  or  by  any  other 
provision  of  the  United  States 
Ck>nstitution  or  by  any  fiaderal  statute  or 
Federal  Rule  of  Criminal  or  Civil 
Procedure  shall  be  likewise  prohibited 
by  this  part. 

177.8   CrlmbMlenfereenienl:  general  rule; 
inveetigativealBga^ 

An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
coramimicate.  with  a  represented 
person  concerning  the  subject  matter  of 
(he  repreamtation  if: 

(a)  The  communication— (1)  Is  made 
in  the  course  of  an  investigation, 
whether  undercover  or  overt,  of  possible 
criminal  activity:  and 

(2)  Occxirs  pnor  to  the  attachment  of 
the  Sixth  Amendment  right  to  counsel 
with  resped  to  charges  against  the 
represented  person  arising  out  of  the 
criminal  activity  that  is  the  subjed  of 
the  investigation:  or 

(b)  The  communication  is  otherwise 
permitted  by  law. 

|77J   Criminal  enforcement;  general  rule: 
proeecutlve  atage. 

An  attorney  for  the  government  may 
not  communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  concerning  the  subjed  matter  of 
the  representation  after  the  attachment 
of  the  Sixth  Amendment  right  to 
counsel  of  the  represented  person, 
except  as  provide  herein  or  as  otherwise 
permitted  by  law. 

f77.7   Criminal  enlercement;eueptlona: 
proeeeulive  atage. 

An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  concerning  the  subjed  matter  of 
the  representation  after  the  attachment 
of  the  Sixth  Amendment  right  to 
counsel  of  the  represented  person  if  one 
or  more  of  the  following  dreumstances 
exist: 

(a)  Consent.  Counsel  for  the 
represented  person  has  been  given  prior 
notice  of  the  communication  and 
consents  to  the  communication. 

(b)  i)eteJ7njnation  if  representation 
exists.  Hie  purpose  of  the 
communication  is  to  determine  if  the 
person  is  in  fad  represented  by  counsel: 
provided,  however,  that  further 
communication  is  permitted  only  if  the 
person  indicates  that  he  or  she  is  not 
represented  or  the  communication  is 
otherwise  permitted  under  this  part. 


(c)  Discovery  orfudidal  or 
administrative  process.  Hie 
communication  is  made  pursuant  to 
discovery  procedures  or  judidal  or 
administrative  process,  including  but 
not  limited  to  the  service  of  a  grand  jury 
or  trial  subpoena. 

(d)  Investigation  of  new  or  additional 
crimes.  The  communication  is  made  in 
the  course  of  an  investigation,  whether 
undercover  or  overt,  of  new  or 
additional  criminal  activity  as  to  which 
the  Sixth  Amendment  right  to  counsel 
has  not  attached;  provided,  however, 
that  the  restrictions  set  forth  in  §  77.8 
are  observed.  Such  new  or  additional 
criminal  activity  may  indude.  but  is  not 
limited  to: 

(1)  New  or  additional  criminal 
activity  that  is  separate  from  the 
criminal  activity  that  is  the  subjed  of 
pending  criminal  charges; 

(2)  New  or  additional  criminal 
activity  that  is  intended  to  impede  or 
evade  the  administration  of  justice  as  to 
pending  criminal  charges,  such  as 
obstruction  of  justice,  subornation  of 
perjury,  jury  tampering,  murder,  assault 
or  intimidation  of  witnesses,  bail 
jumping,  or  unlawful  flight  to  avoid 
prosecution;  and 

(3)  New  or  additional  criminal 
activity  that  represents  a  continuation 
after  indidment  of  criminal  adivity  that 
is  the  subjed  of  pending  criminal 
charges,  such  as  the  continuation  of  a 
conspiracy  or  a  scheme  to  defraud  after 
indidment. 

(e)  Initiation  of  communication  by 
represented  person;  overt 
communications.  The  represented 
person  initiates  the  commimication 
diredly  with  the  attorney  for  the 
government,  or  indiredly  through  a 
person  known  to  the  represented  person 
to  be  a  law  enfcvcement  agent;  provided, 
however,  that  prior  to  engaging  in 
substantive  discussions  concerning  the 
subjed  matter  of  charges  as  to  which  the 
Sixth  Amendment  right  to  counsel  has 
attached,  either  of  the  following 
dreumstances  must  have  occurred: 

(1)  The  represented  person  has 
knowingly,  intelligently,  and 
voluntarily  waived  the  presence  of 
counsel;  or 

(2)  The  represented  person  has 
obtained  substitute  counsel,  and 
substitute  counsel  has  consented  to  the 
commimication  or  the  communication 
is  otherwise  permitted  under  this  part. 

(f)  Initiation  of  communication  by 
represented  person;  undercover 
communications.  The  represented 
person  initiates  the  communication 
with  an  undercover  law  enforcement 
agent  or  a  cooperating  witness; 
provided,  however,  that  the  restrictions 
set  forth  in  §  77^  are  observed. 
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(g)  Imminent  tlumt  to  safety  or  life. 
The  attoniey  for  tha  eovemment 
reasonably  believM  Uiat  there  is  an 
imminent  threat  to  the  safety  or  life  of 
any  person;  the  piirpose  of  the 
conununication  is  to  obtain  information 
to  protect  against  the  risk  of  serious 
injury  or  death:  and  the  communication 
is  reason^ly  necessary  to  protect 
against  such  risk. 

f77J   Crtmlnel  ewforceiwenl,  reatrteHooa; 


3M93 


When  an  attorney  for  the  government 
communicates,  or  causes  a  law 
enforcement  agent  or  cooperating 
witness  to  communicate,  with  a 
represented  person  after  the  attadiment 
of  the  Sixth  Amendment  right  to 
counsel  pursuant  to  one  or  bofth  of  the 
exceptions  set  forth  in  §S  77.7(d)  or  (f). 
the  following  restrictions  must  be 
observed: 

(a)  Deliberate  elicitation.  An  attorney 
for  the  government,  law  enforcement 
agent,  or  cooperating  witness  may  not 
deliberately  elicit  incriminating 
information  from  the  represented  person 
concerning  the  pending  criminal 
charges. 

(b)  Attorney-client  meetings.  An 
undercover  law  enforcement  agent  or 
cooperating  witness  may  not  attend  or 
participate  in  attorney-client  meetings 
or  communications  concerning  the 
lawful  defense  of  the  pending  criminal 
charges,  except  when  requested  to  do  so 
by  the  defendant,  defense  counsel,  or 
another  person  affiliated  or  associated 
with  the  defense,  and  n^Mn  reasonably 
necessary  to  protect  the  safety  of  die 
AgetA  or  witness  or  the  confidentiality  of 
an  undercover  operation.  If  the  agent  or 
witness  attends  or  participates  in  such 
meetings,  any  informatioa  regarding 
lawful  defense  strategy  or  trial 
preparation  imparted  to  the  agent  or 
witness  shall  not  be  communicated  to 
attorneys  for  the  government  or  to  law 
enforcement  agents  who  are 
participating  in  the  prosecution  of  the 
pending  criminal  diarges,  or  used  in 
any  other  way  to  the  substantial 
detriment  of  the  defendant. 

|77J   CtvH  enforcement;  genera  I  rule; 
investigative  stage. 

An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  concerning  the  subject  matter  of 
the  representation  if: 

(a)  The  communication — (1)  Is  made 
i.i  the  course  of  a  civil  law  enforcement 
investigation,  whether  undercover  or 
overt;  and 

(2)  Occurs  prior  to  the  time  the  United 
States  commences  a  civil  law 
enforcement  proceeding  against  the 


represented  petstm  arising  out  of  ^t» 
violations  that  are  the  sul^ect  of  the 
investigation ;  or 

(b)  The  commimication  is  otherwise 
permitted  by  law. 

177.10    CivN 


rule; 


An  attorney  for  the  govammsnt  may 
not  communicate,  or  cause  another  to 
communicate,  vrith  a  represented 
person  concerning  the  subject  matter  of 
the  representation  after  the 
commencement  of  a  dvil  law 
enforcement  proceeding  by  the  United 
States  against  the  represented  person, 
except  as  provided  herein  or  as 
otherwise  pwrnitted  by  law. 

i  77.1 1    Civil  enfofcement;  axeaptlona; 
Ittigativei 


An  attorney  for  the  government  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  concerning  the  subject  matter  of 
the  representation  after  the 
commencement  of  a  dvil  law 
enforcement  proceeding  by  the  United 
States  against  the  represented  person  if 
one  or  more  of  the  following 
circumstances  exist: 

(a)  Consent  Counsel  for  the 
represented  person  has  been  given  prior 
notice  of  the  communication  and 
consents  to  the  commvmicatirai. 

(b)  Determination  if  representation 
exists.  The  purpose  of  the 
communication  is  to  determine  if  the 
person  is  in  fact  represented  by  counsel: 
provided,  however,  that  further 
communication  is  permitted  only  if  the 
person  indicates  that  he  or  she  is  not 
represented  or  the  communication  is 
otherwise  permitted  under  this  p«t. 

(c)  Dtscovery  or  judicial  or 
administrative  process.  The 
communication  is  made  pursuant  to 
discovery  procedures  or  judicial  or 
administrative  process,  induding  but 
not  limited  to  the  service  of  a  summons 
and  complaint,  a  notice  of  deposition,  a 
deposition  or  trial  subpoena,  or  an 
administrative  summons  or  subpoena. 

(d)  Investigation  of  new  or  additional 
civil  violations.  The  communication  is 
made  in  the  course  of  a  dvil  law 
enforcement  investigation  of  new  or 
additional  violations  of  federal  law  as  to 
which  the  United  States  has  not 
commenced  a  civil  law  enforcement 
proceeding;  provided,  however,  that  the 
attorney  for  the  government  may  not 
deliberately  elidt,  or  cause  to  be 
elicited,  admissions  from  the 
represented  person  concerning  the 
pending  dvil  law  enforcement 
proceeding  during  the  communication. 

(e)  Initiation  (^communication  by 
represented  person:  overt 


communicatiooM.  The  repieseuted 
person  initiates  the  communication 
directly  with  the  attorney  far  the 
government,  or  indirectly  thtou(^  a 
person  known  to  the  represented  ], 
to  be  law  enfotoement  agent;  provided, 
however,  that  prior  to  engaging  in 
substantive  discussims  concsming  the 
subjed  matter  of  a  pending  dvil  law 
enforcement  proceeding,  either  of  the 
following  drcumstances  must  have 
occurred: 

(1)  The  represented  person  has 
knowingly,  intelligently,  and 
voluntarily  waived  the  presence  of 
counsel;  or 

(2)  The  represented  person  has 
obtained  substitute  counsel,  and 
substitute  counsel  has  consented  to  the 
communication  or  the  communication 
is  otherwise  permitted  under  these 
rules. 

(f)  Initiation  (rf  communication  by 
represented  person:  undercover 
communications.  The  repreeented 
person  initiates  the  communication 
with  a  cooperating  witness;  provided, 
however,  that  the  cooperating  witness 
may  not  deliberstely  elidt  admissions 
from  the  represented  person  conoeniing 
the  pending  dvil  law  enforcement 
proceeding. 

(g)  Imminent  threat  to  safety  or  life. 
The  attorney  for  the  government 
reasonably  believes  that  there  is  an 
imminent  threet  to  the  safety  or  life  of 
any  person:  the  purpose  of  the 
communication  is  to  obtain  information 
to  proted  against  the  risk  of  serious 
injury  or  death;  and  the  communication 
is  reasonably  necessary  to  protect 
against  such  risk. 

177.12  Other  eivtt  HMttara. 

Nothing  in  this  part  is  intended  or 
shall  be  construed  to  limit  the  right  or 
ability  of  attorneys  for  the  govemnient. 
when  conducting  dvil  investigetions  or 
proceedings  not  involving  dvil  law 
enforcement,  to  communicate  with 
represented  persons  when  otherwise 
permitted  by  law. 

177.13  Organliationa  and  empioyeee. 

This  section  applies  when  the 
communication  involves  a  former  or 
current  employee  of  an  oiganization. 
and  the  subject  matter  of  the 
communication  relates  to  the  business 
or  affairs  of  the  organization. 

(a)  Communications  with  former 
employees:  oigpnixational 
representation.  A  communication  with  a 
former  employee  of  an  organization 
which  is  represented  by  counsel  shall 
not  be  considered  to  be  a 
communication  with  the  organization 
for  purposes  of  this  part. 
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(b)  Conununicatioiu  with  cuirent 
employ9e$:  oiganixational 
representation.  (1)  A  communication 
with  ■  cuirmt  employw  of  an 
otganization  whioi  is  wpieatnted  by 
counsel  shall  bo  considnvd  to  be  a 
communication  with  the  organization 
for  puzpoaas  of  these  rules  onlv  if: 

(i)  The  employee  is  a  controlling 
individual,  as  defined  in  $  77.13(c);  snd 

(ii)  Such  controlling  individual  is  not 
represented  by  separate  counsel  with 
respect  to  the  subject  mstter  of  the 
communication. 

(2)  Nothing  in  this  section  is  intended 
or  shall  be  ccmstnied  to  prohibit 
communications  with  a  current 
employee  of  an  <»ganization  that  are 
otherwise  pennitted  under  this  part. 

(c)  Definition:  controlling  Individual. 
For  purposes  of  this  part,  a  "controlling 
individual"  is  a  current  employee  who 
has  the  authority  to  make  binding 
decisions  concerning  the  representation 
of  the  organization  by  coimsel. 

(d)  Communications  with  former  or 
current  employees:  individual 
representation.  A  communication  with  a 
former  or  current  employee  of  an 
organization  who  is  individually 
represented  by  counsel  may  occur  only 
to  the  extent  otherwise  permitted  by  this 
part 

(e)  Initiation  of  communication  by 
unrepresented  controlling  individual. 
Notwithstanding  any  other  provision  of 
this  part,  an  attorney  for  the  government 
may  communicate  vtdth  a  controlling 
individual  who  is  not  individually 
represented  as  to  the  subject  matter  of 
the  communication  when  the 
controlling  individual  initiates  the 
communication. 

(f)  Multiple  representation.  Nothing  in 
this  section  is  intended  or  shall  be 
construed  to  affect  the  requirements  of 
Rule  44(c)  of  the  Federal  Rules  of 
Criminal  Procedure  (28  U.S.C 
Appendix),  or  to  permit  the  multiple 
representation  of  an  organization  and 
any  of  its  employees,  ox  the  multiple 
representstion  of  more  than  one  such 


employee,  if  sudi  representation  is 
pronibited  by  sny  applicable  law  or  rule 
of  attorney  ethics. 

•77.14 


(a)  Criminal  enforcement 
communications  during  pending  civil 
law  enforcement  proceedings.  An 
attorney  for  the  government  who  is 
participating  in  a  criminal  investigation 
or  proceeding  may  commxmicate,  or 
cause  another  to  communicate,  with  a 
represented  person  concerning  the 
subject  matter  of  the  representation  after 
the  commencement  of  a  civil  law 
enforcement  proceeding  by  the  United 
States  against  the  represented  person  if 
the  communication  is  permitted  xmder 
§§77.5  or  77.7. 

(b)  Civil  law  enforcement 
communications  during  pending 
criminal  enforcement  proceedings.  An 
attorney  for  the  government  is 
participating  in  a  dvil  law  enforcement 
investigation  or  proceeding  may 
communicate,  or  cause  another  to 
communicate,  with  a  represented 
person  concerning  the  subject  matter  of 
the  representation  after  the  attachment 
of  the  Sixth  Amendment  right  to 
counsel  of  the  represented  person  if  the 
commxmication  is  pennitted  under 

§§  77.g  or  77.11  and: 

(1)  The  commimication  does  not 
involve  the  subject  matter  of  the 
pending  criminal  charges;  or 

(2)  The  communication  involves  the 
subject  matter  of  the  pending  criminal 
charges,  and  one  or  more  of  the 
following  circumstances  exist: 

(i)  Counsel  for  the  represented  person 
in  the  pending  criminal  proceeding  has 
been  given  prior  notice  of  the 
commimication  and  consents  to  the 
communication; 

(ii)  The  communication  is  made 
pursuant  to  discovery  procedures  or 
judicial  or  administrative  process;  or 

(iii)  An  attorney  for  the  government 
who  is  participating  in  the  prosecution 
of  the  pending  criminal  proceeding 
takes  part  in.  directs,  supervises,  or 


approves  the  communication,  and  the 
commimication  is  pennitted  in  the 
criminal  proceeding  under  §  77.7. 

§77.15    Enforeement  of  rulee. 

Allegations  of  violations  of  this  part 
shall  be  investigated  by  the  OfBoe  of 
Professional  RMponsibiliW  of  the 
Department  of  Justice,  and  shall  be 
addressed  where  appropriate  as  matters 
of  attorney  discipline  by  the 
Department.  This  part  is  not  intended  to 
and  do  not  create  substantive  rights  m 
behalf  of  criminal  or  dvil  defiandants, 
targets  or  subjects  of  investigations, 
witnesses,  counsel  for  represented 
persons,  or  any  other  person  other  than 
an  attorney  for  the  government,  and 
shall  not  be  a  basis  for  dismissing 
criminal  or  dvil  charges  or  proceedings 
against  represented  persons  or  for 
excluding  relevant  cadence  in  any 
proceeding  in  any  court  of  the  United 
States. 

§77.16    RelatlonsMptostalBandloeal 
regulation. 

Commimications  with  represented 
persons  pursuant  to  this  part  are 
intended  to  constitute  communications 
that  are  "authorized  by  law"  %vithin  the 
meaning  of  Rule  4.2  of  the  American  Bar 
Assodation  Model  Rules  of  Professional 
Condud.  DR  7-104(A)(l)  of  the  ABA 
Code  of  Professional  Responsibility,  and 
analogous  state  and  local  federal  court 
rules.  (Copies  of  the-ABA  Model  Rule 
are  available  through  Order  Fulfillment 
OfiSce.  American  Bar  Assodation.  750 
North  Lake  Shore  Drive,  Chicago.  IL 
60611.)  This  part  is  further  intended  to 
govern  the  condud  of  attorneys  for  the 
government  in  the  discharge  of  their 
duties  to  the  extent  that  state  and  local 
laws  or  rules  are  inconsistent  with  this 
part. 

Dated:  July  14. 1993. 
Janet  Rano. 
Attorney  General. 

(FR  Doc  93-17270  Filed  7-23-93;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Educational 
instttutions  I 

AGENCY:  Office  of  Management  and 

Budget. 

ACnow:  Final  revisiont  to  Circular  A-21. 

SUMMARY:  This  revision  implements  the 
Office  of  Management  and  Budget's 
(OMB's)  previously  stated  intention  to 
revise  Qrcular  A-21.  "Cost  Principles 
for  Educational  Institutions." 
DATES:  The  revisions  to  the  Qrcular 
shall  be  implemented  for  the 
establishment  of  indirect  cost  rates  for 
all  fiscal  years  beginning  on  or  after 
January  1, 1994.  Earlier  implementation 
is  encouraged. 

FOR  FURTHER  MFORMATION  CONTACT:  Jack 
Sheehan,  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget  (telephone: 
202-395-3993). 

SUPPLEMENTARY  MFORMATION: 

A.  Background  I 

A  notice  was  published  in  the  Federal 
Regiater  on  December  9, 1992  (57  FR 
58394)  requesting  comments  on 
proposed  revisions  to  OMB  Circular  A- 
21.  "Cost  Principles  for  Educational 
Institutions." 

Interested  parties  were  invited  to 
submit  comments.  Over  150  comments 
were  received  from  Federal  agencies, 
universities,  professional  organizations 
and  others.  All  comments  were 
considered  in  developing  this  final 
revision. 

The  following  section  presents  a 
summary  of  the  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment,  including  a  description 
of  changes  made  as  a  result  of  the 
comment.  Other  changes  have  been 
made  to  increase  clarity  and  readability. 

B.  Coninwnts  and  Responses 

University  Research 

Comment:  Many  commenters 
suggested  replacing  "or"  with  "and"  in 
the  phrase  "budgeted  or  accounted"  for 
clarification. 

Response:  The  phrase  has  been 
modified  as  recommended. 

Comment:  Several  commenters 
objected  to  the  inclusion  of  univeraity 
research  in  the  definition  of  organized 
research. 

Response:  The  proposed  redefinition 
has  not  been  changed.  University 
supported  research  is  normally 
perrormed  in  the  same  environment  and 
benefits  from  the  same  support  activities 


as  does  sponsored  research  and 
therefore  should  be  included  as  a  part 
of  organized  research. 

Depreciation  and  Use  Allowances 

Comment:  A  number  of  commenters 
objected  to  the  proposed  allocation 
methods  to  be  used  in  allocating 
expenses  for  jointly  used  space  given 
the  proposed  elimination  of  the 
predominant  use  concept. 

Response:  The  proposed  language  has 
been  modified  to  allow  more  discrete 
costing  of  jointly  used  space,  and  tha 
predominant  use  concept  has  been 
eliminated. 

Departmental  Administration  Expenses 

Comments:  Numerous  commenters 
objected  to  the  proposal  based  on  the 
perception  that  it  required  that  clerical 
and  administrative  staff  be  charged 
indirectly  in  all  cases.  The  commenters 
particularly  objected  to  charging  these 
expenses  indirectly  on  major  projects. 

Response:  The  proposal  was  amended 
to  permit  direct  charging  of  these 
expenses  in  certain  circumstances. 

The  Distribution  Basis 

Comment:  A  number  of  commenters 
objected  to  the  proposed  definition  of 
modified  total  direct  costs  because  the 
proposed  list  of  exclusions  did  not 
allow  for  exceptions. 

Response:  Tne  proposed  language  has 
been  clarified  and  expanded  to  allow  for 
exceptions  where  a  significant  inequity 
would  result. 

Predetermined  Rates 

Comment:  A  number  of  commentere 
requested  clarification  on  when  the  use 
of  provisional  rates  or  fixed  rates  and 
carry-forward  provisions  would  be 
appropriate. 

Response:  The  proposed  language  was 
revised  to  clarify  the  issue. 

Comment:  Several  commenters 
requested  clarification  regarding  the 
proposed  language  concerning  the 
definition  and  use  of  provisional 
indirect  cost  rates. 

Response:  The  proposed  language  has 
been  expanded  to  more  clearly  depict 
provisional  and  final  rates  and  the 
associated  administrative  processes. 

Fringe  Benefits 

Comments:  A  number  of  commenters 
perceived  that  the  proposed  language 
would  require  the  development  of 
multiple  ninge  benefit  rates. 

Response:  The  Circular  has  always 
required  the  development  of  separate 
fringe  benefit  rates  where  benefits  for 
varying  classes  of  employees  vary 
significantly. 

Comment:  Institutions  that  are 
currently  charging  tuition  remission 


through  an  employee  fringe  benefit  rate 
commented  that  inequities  might  arise 
during  the  conversion  period  to  direct 
charging  of  tuition  remission. 

Response:  For  those  institutions 
which  currently  charge  tuition 
remission  through  the  hinge  benefit 
rate,  the  cognizant  agencies  are 
permitted  to  adjust  the  distribution  base 
to  preclude  inequities  during  the 
convereion  period  to  direct  charging  of 
tuition  remission. 


Insurance  and  Indemnification 

Comment:  Several  commenters 
objected  to  charging  these  costs  directly 
and  to  the  manner  proposed  for  the 
assignment  of  these  costs. 

Response:  OMB  believes  these  costs 
should  be  directly  charged.  The 
proposed  procedure  for  assigning  these 
costs  has  been  changed  to  allow  for  a 
more  accurate  assignment  of  these  costs 
based  on  the  individual  circumstances. 

Tuition  Remission 

Comment:  A  number  of  comments 
received  concerning  the  proposed 
phase-in  period  for  the  direct  charging 
of  tuition  remission. 

Response:  With  respect  to  institutions 
that  currently  are  authorized  to  finance 
tuition  remission  for  graduate  research 
assistants  through  the  institution-wide 
fringe-benefit  pool,  that  authorization 
will  expire  on  September  30, 1997. 
Effective  with  the  date  of  issuance  of 
this  revision  of  Circular  A-21,  all 
proposals  that  include  budget  periods 
beginning  after  September  30. 1997,  and 
that  request  funds  for  tuition  expenses 
for  research  assistants  for  one  or  more 
of  the  budget  periods  beginning  after 
September  30, 1997,  must  treat  the 
proposed  tuition  expenses  for  those 
budget  periods  as  a  direct  cost  in 
accordance  with  Section  J.41.b  of 
Circular  A-21.  In  such  cases, 
appropriate  adjustments  will  be  taken 
into  account  when  establishing 
applicable  indirect  cost  and  fringe 
benefit  rates  for  periods  covering  the 
fiscal  yeara  involved. 

Other  Items 

Finalization  of  proposals  to  revise 
Equipment  and  other  capital 
expenditures  and  Sabbatical  leave  costs 
have  been  deferred  pending  further 
study  and  data  analysis. 

C  Additional  Information 

Adoption  of  the  Cost  Accounting 
Standards  Board's  Rules 

The  Cost  Accounting  Standards  Board 
(CASB)  has  published  three  Federal 
Register  (FR)  Notices  requesting  public 
comments  from  interested  parties 
concerning  the  proposed  application  of 
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the  Board's  rules,  regulations  and 
Standards  to  educational  institutions, 
i.e.,  a  Staff  Discussion  Paper  on  October 

8. 1991  (56  FR  50737).  an  Advance 
Notice  of  Proposed  Rulemaking  on  June 

2. 1992  (57  FR  23189).  and  a  Notice  of 
Proposed  Rulemaking  on  December  21, 
1992  (57  FR  60503). 

The  CASH  is  now  preparing  a  final 
rule  to  apply  certain  Cost  Accounting 
Standards  (CAS)  to  educational 
institutions  receiving  negotiated 
contract  awards  in  excess  of  $500,000. 
In  addition,  the  Board's  final  rule  will 
require  major  recipients  of  Federal 
research  funds  to  formally  disclose  their 
cost  accounting  practices.  The  filing  of 
required  EHsclosiue  Statements  will  be 
phased-in  dxiring  a  special  transition 
period. 

0MB  is  aware  that  a  number  of 
commenters  recommended  that  a  single 
rule  be  established  to  implement  the 
Board's  requirements.  Such  commenters 
believed  that  two  sets  of  rules,  i.e.. 
Circular  A-21  and  CAS  rules,  may 
result  in  potential  conflicts  and  thereby 
unnecessarily  increase  administrative 
costs.  The  Board  under  its  independent 
rulemaking  authority  has  concluded 
that  the  Board's  rules  must  be 
promulgated  independently. 

However,  in  developing  the  unique 
CAS  provisions  for  application  to 
educational  institutions,  the  Board 
proceeded  with  the  understanding  that 
its  rules  would  be  incorporated  in  the 
Circular.  The  Board's  objective  was  to 
establish  provisions  that  would,  once 
incorporated  in  Circular  A-21,  result  in 
greater  consistency  and  uniformity  in 
the  cost  accounting  practices  followed 
by  educational  institutions  under  all 
Federal  awards. 

Consistent  with  the  Board's  stated 
expectations,  OMB  plans,  in  the  near 
future,  to  extend  the  CASB's  regulations 
and  Standards  applicable  to  educational 
institutions  to  all  awards  (contracts  and 
grants)  made  to  institutions  that  are 
major  recipients  of  Federal  research 
funds. 

John  B.  Arthur, 
Assistant  Director  for  Administration. 

Qrcular  No.  A-21,  Revised  TransmitUi 
Memorandum  No.  S 

To  the  Heads  of  Executive  Departments 
and  Establishments:  Subject:  Cost  Principles 
for  Educational  Institutions. 

This  transmittal  memorandum  revises 
OMB  Circular  No.  A-21.  "Cost  Principles  for 
Educational  Institutions."  This  revision 
further  clarifies  and  standardizes  the 
Circular's  principles  for  determining  costs 
applicable  to  grants,  contracts,  and  other 
agreements  with  educational  institutions. 

The  revisions  to  the  Qrcular  shall  be 
implemented  with  the  establishment  of 
indirect  cost  rates  for  all  fiscal  yean 


beginning  on  or  after  January  1. 1994.  Earlier 
implementation  is  encouraged. 
Leon  E.  Panetta. 
Director. 

The  following  are  revisions  to  Sections  B, 
C  D,  F,  G,  H,  and )  of  the  Attachment  to 
Circular  A-21: 

1.  Section  B.l.b.(2)  University  Research  is 
revised  to  read  as  follows: 

(2)  University  research  means  all  research 
and  development  activities  that  are 
separately  budgeted  and  accounted  for  by  the 
institution  under  an  internal  application  of 
institutional  fonds.  University  research,  for 
purposes  of  this  document,  shall  be 
combined  with  spwnsored  research  under  the 
function  of  organized  research. 

2.  A  new  subsection  d.  is  added  to  Section 
C4.  Allocable  costs  to  read  as  follows: 

d.  Allocation  and  documentation  standard. 
(1)  Cost  principles.  The  recipient  institution 
is  responsible  for  ensuring  that  costs  charged 
to  a  sponsored  agreement  are  allowable, 
allocable,  and  reasonable  under  these  cost 
principles. 

(2)  Internal  controls.  The  institution's 
financial  management  system  shall  ensure 
that  no  one  person  has  complete  control  over 
all  aspects  of  a  financial  transaction. 

(3)  Direct  cost  allocation  principles.  If  a 
cost  benefits  two  or  more  projects  or 
activities  in  proportions  that  can  be 
determined  without  undue  effort  or  cost,  the 
cost  should  be  allocated  to  the  projects  based 
on  the  proportional  benefit.  If  a  cost  benefits 
two  or  more  projects  or  activities  in 
proportions  that  cannot  be  determined 
because  of  the  interrelationship  of  the  work 
involved,  then,  notwithstanding  subsection 
Q4.b.,  the  costs  may  be  allocated  or 
transferred  to  benefitted  projects  on  any 
reasonable  basis,  consistent  with  d.(l]  and 
(2). 

(4)  Documentation.  Federal  requirements 
for  docimientation  are  specified  in  this 
Qrcular.  Qrcular  A-1 10,  and  specific  agency 
policies  on  cost  transfers.  If  the  institution 
authorizes  the  principal  investigator  or  other 
individual  to  have  primary  responsibility, 
given  the  requirements  of  d.(2),  for  the 
management  of  sponsored  agreement  fonds, 
then  the  institution's  documentation 
requirements  for  the  actions  of  those 
individuals  (e.g.,  signature  or  initials  of  the 
principal  investigator  or  designee  or  use  of  a 
password)  will  normally  be  considered 
sufficient 

3.  Section  D.I.  Direct  cosl^— General  is 
revised  to  read  as  follows: 

1.  General.  Direct  costs  are  those  costs  that 
can  be  identified  specifically  with  a 
particular  sponsored  project,  an  instructional 
activity,  or  any  other  institutional  activity,  or 
that  can  be  directly  assigned  to  such 
activities  relatively  easily  with  a  high  degree 
of  accuracy.  Costs  incurred  for  the  same 
purpose  in  like  circumstances  must  be 
treated  consistently  as  either  direct  or 
indirect  costs.  Where  an  institution  treats  a 
particular  type  of  cost  as  a  direct  cost  of 
sponsored  agreements,  all  costs  incurred  for 
the  same  purpose  in  like  circumstances  shall 
be  treated  as  direct  costs  of  all  activities  of 
the  institution. 


4.  A  new  Section  P.l.  Definition  of 
Facilities  and  Administration  is  added  to 
read  at  foUo%<rs: 

1.  Definition  i^  Facilities  and 
Administration.  Indirect  costs  are  classified 
within  two  broad  categories:  "Facilities"  and 
"Administration."  "Facilities"  U  definwl  as 
depredation  and  use  allowances,  interest  oa 
debt  associated  with  certain  buildings, 
equipment  and  capital  improvements, 
operations  and  maintenance  expenses,  and 
library  expenses.  "Administration"  is 
defined  as  general  administration  and  general 
expenses;  depaitnwntal  administration; 
sponsored  projects  administration;  student 
administration  and  services;  and  all  other 
types  of  expenditures  not  listed  spMdfically 
under  one  of  the  subcategories  of  Facilities 
(including  cross  allocations  from  other 
pools). 

5.  Previously  numbered  Section  P.l. 
Depreciation  and  use  allowances  Is 
renumbered  F.2.  and  revised  to  read  as 
foUouvs: 

2.  Depreciation  and  use  allowances,  a.  The 
expenses  under  this  heading  are  the  portion 
of  the  costs  of  the  institution's  buildings, 
capital  Improvements  to  land  and  buildings, 
and  equipment  which  are  computed  In 
accordance  with  Section  J.12. 

b.  In  the  absence  of  the  alternatives 
provided  for  In  Section  B.2.d.,  the  expenses 
included  in  this  category  shall  be  allocated 
in  the  following  manner 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the  conduct  of 
a  single  function,  and  on  capital 
improvements  and  equipment  used  In  such 
buildings,  shall  be  assl^ed  to  that  fonctlon. 

(2)  Depreciation  or  use  allowances  on 
buildings  used  for  more  than  one  function, 
and  on  capital  improvements  and  equipment 
used  in  such  buildings,  shall  be  allocated  to 
the  Individual  fonctions  performed  in  each 
building  on  the  basis  of  usable  square  feet  of 
space,  excluding  common  areas  such  as 
hallways,  stairwells,  and  rest  roonu. 

(3)  Diepreciation  or  use  allo%rances  on 
buildings,  capital  Improvements  and 
equipment  related  to  space  (e.g..  Individual 
rooms,  laboratories)  used  jointly  by  more 
than  one  fonctlon  (as  determined  by  the 
users  of  the  space)  shall  be  treated  as  follows. 
The  cost  of  each  jointly  used  unit  of  space 
shall  be  allocated  to  the  benefiting  functions 
on  the  basis  of: 

(a)  the  employee  FTBs  or  salaries  and 
wages  of  thoee  individual  fonctioiu 
benefiting  from  the  use  of  that  space;  or 

(b)  Institution-wide  employee  FTEs  or 
salaries  and  wages  applicable  to  the 
benefiting  Major  Functions  (see  B.l)  of  the 
Irutltutlon. 

(4)  Depreciation  or  use  allowances  on 
certain  capital  Improvements  to  land,  such  as 
paved  parking  areas,  fences,  sidewalks,  and 
the  like,  not  included  in  the  cost  of  buildings, 
shall  be  allocated  to  user  categories  of 
students  and  employees  on  a  foil-time 
equivalent  basis.  TSe  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
Instruction  function  of  the  institution.  The 
amount  allocated  to  the  employee  category 
shall  be  forther  allocated  to  the  major 
fonctions  of  the  institution  in  proportion  to 
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tba  salariM  and  wagM  of  all  •mpioyvM 
appticaU*  to  tboaa  fiioctions. 

6.  Previoushy  cumbered  Sectkm  P.2. 
Operation  and  maiatenance  expeiuat  is 
reauiBbarad  F.4.  and  raviaed  to  wad  aa 
folUms:  i 

4.  Optmtkm  and  amintenanet  9xpaa»at.  %. 
The  expenses  undar  thia  haadiag  ara  thoaa 
that  have  been  inamed  far  the 
administration,  superviskm,  opcation. 
mahitenaoce,  preservation,  and  protection  of 
the  institution's  physical  plant  Tbey  include 
expenses  nonnally  Incurred  for  such  items  as 
janitorial  and  utility  services:  repairs  and 
ordinary  or  normal  alterations  ot  buildings, 
furniture  and  equipment;  care  of  grounds; 
maintenance  and  operatioa  of  boildinp  and 
ctbar  plant  CKilitios;  security;  earthquake 
and  disaster  preperadnasa;  envifoamental 
safety:  hazardous  waste  disposal;  property, 
liability  and  all  other  insurance  relating  to 
property:  space  and  capital  leasing;  facility 
planning  and  management;  and,  central 
receiving.  The  operation  and  maintenance 
expense  category  should  also  include  its 
a'.locable  share  of  fringe  benefit  costs, 
depredation  and  use  allowances,  and  interest 
costs. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.,  the  expenses 
included  in  this  category  shall  be  allocated 
in  the  same  manner  as  described  in  Section 
F.2J>.  far  depreciation  and  use  ^owances. 

7.  A  new  Section  F.3.  Interest  is  added  to 
read  as  follows: 

3.  Interest.  Interest  on  debt  associated  with 
certain  buildings,  equipment  and  capital 
Improvemects,  as  defined  in  Section  ).22.e., 
shall  be  classified  as  an  expenditure  under 
the  category  Facilities.  These  costs  shall  be 
allocated  in  the  same  manner  as  the 
depreciation  or  use  allowances  on  the 
buildings,  equipment  and  capital 
improvements  to  which  the  IntarBst  relates. 

8.  Previously  numbered  Section  F.3. 
General  administration  and  general  expenses 
is  renumbered  P.5.  and  revised  to  read  as 
fcilows: 

5.  General  administration  and  general 
expenses,  a.  The  expenses  under  this  heading 
are  those  that  have  been  incurred  for  the 
general  executive  and  administrative  offices 
of  educational  institutions  and  other  expense 
of  a  general  character  which  do  not  relate 
solely  to  any  maior  function  of  the 
institution,  i.e.,  solely  to  (1)  instruction,  (2) 
organized  research,  (3)  other  sponsored 
sctivit.es.  or  (4)  other  institutional  activitiA. 
The  general  administration  and  general 
expense  category  should  also  include  its 
allocable  share  of  fringe  benefit  costs, 
operation  and  maintenance  expense, 
depredation  and  use  allowances,  and  interest 
costs.  Examples  of  general  administration 
and  general  expenses  Indude;  thoen  expenses 
incurred  by  administrative  offices  that  serve 
the  entire  university  system  of  which  the 
institution  is  a  piart:  central  offices  of  the 
institution  such  as  the  President's  or 
Chancellor's  office,  the  offices  for  institution- 
wide  finandal  management,  business 
services,  budget  and  planning,  personnel 
management,  and  safety  and  risk 

manager  lent:  the  ofBce  of  the  General 
Counsel,  and,  the  operations  of  the  central 


administrative  management  information 
systems.  General  administr^oB  and  general 
expenses  shall  not  include  expenses  incuirsd 
within  non-university-wide  deans'  offices, 
academic  departments,  organized  research 
units,  or  similar  organisational  units.  (See 
Section  F.6..  Departmental  administration 
expenses.) 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.,  the  expenses 
induded  in  this  category  shall  be  grouped 
first  according  to  common  maior  fonctions  of 
the  institution  to  which  they  render  services 
or  provide  benefits.  The  aggregate  expenses 
of  eech  group  shall  then  be  allocated  to 
serviced  or  benefitted  functions  on  the 
modified  total  cost  basis.  Modified  total  costs 
consist  of  the  same  cost  elements  as  those  in 
Section  &2.  When  an  activity  induded  in 
this  indirect  cost  category  provides  a  service 
or  product  to  anotfaw  institution  or 
organization,  an  appropriate  adjustment  must 
be  made  to  either  the  expenses  or  the  basis 
of  allocation  or  both,  to  assura  a  proper 
allocation  of  costs. 

9.  Previously  numbered  Section  F.4. 
Departmental  administration  expenses  is 
renumbered  F.6.  and  previously  numbered 
subsection  b.  is  renumbered  c.  and  a  new 
subsection  b.  is  added  to  read  as  follows: 

6.  Departmental  administration  expenses. 

b.  In  developing  the  departmental 
administration  cost  pool,  special  care  should 
be  exercised  to  ensure  that  costs  incuned  for 
the  same  purpose  in  like  circumstances  are 
treated  consistently  as  either  direct  or 
indirect  costs.  For  example,  salaries  of 
technical  staff,  laboratory  supplies  (e.g., 
chemicals],  telephone  toll  charges,  animals, 
animal  care  costs,  computer  costs,  travel 
costs,  and  specialized  shop  costs  shall  be 
treated  as  direct  cost  wherever  identifiable  to 
a  particular  cost  objective.  Direct  charging  of 
these  costs  may  be  accomplished  through 
specific  identification  of  Individual  costs  to 
benefiting  cost  objectives,  or  through 
recharge  centers  or  specialized  service 
fadlities,  as  appropriate  imder  the 
circumstances.  The  salaries  of  administrative 
and  clerical  staff  should  normally  be  treated 
as  indirect  costs.  Direct  charging  of  these 
costs  may  be  appropriate  where  a  major 
project  or  activity  explicitly  budgets  for 
administrative  or  derical  services  and 
individuals  involved  can  be  spedfically 
identified  with  the  project  or  activity.  Items 
such  as  office  supplies,  postage,  local 
telephone  costs,  and  memberships  shall 
normally  be  treated  as  indirect  costs. 

c.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d..  the  expenses 
included  in  this  category  shall  be  allocated 
as  follows: 

(1)  The  administrative  expenses  of  the 
dean's  office  of  each  college  and  school  shall 
be  allocated  to  the  academic  departments 
within  that  college  or  school  on  the  modified 
total  cost  basis. 

(2)  The  administrative  expenses  of  eech 
academic  department,  and  the  depstment's 
share  of  the  expenses  allocated  in  (1)  shall  be 
allocated  to  the  appropriate  functions  of  the 
department  on  the  modified  total  cost  basis. 

10.  Section  G.2.  The  distribution  basis  is 
revised  to  read  as  follows: 


2.  The  distributkfn  basis.  ImUract  coelf 
shall  be  distributed  to  applicable  sponsored 
agreements  and  other  bmefiting  activities 
within  each  Major  Function  (see  B.I)  on  the 
basis  of  modifi«d  total  direct  costs,  consisting 
of  all  salaries  and  wages,  fringe  benefits, 
materials  and  supplies,  services,  travel,  and 
subgrants  and  subcontracts  up  to  the  first 
S2S.000  of  each  subgrant  or  subcontract 
(regardless  of  the  pnriod  covered  by  the 
subgrant  or  subcontract).  Equipment,  capital 
expenditures,  charges  for  patient  can  and 
tuition  remission,  rental  costs,  scholarships, 
and  fsllowshipe  as  well  as  the  portion  of  each 
subgrant  and  subcontract  in  excess  of 
S2S,000  shall  be  exduded  from  modified 
total  direct  costs.  Other  items  may  only  be 
excluded  where  necessary  to  avoid  a  serious 
inequity  in  the  distribution  of  indirect  costs. 
For  this  purpose,  an  indirect  cost  rate  should 
be  determined  for  each  of  the  separate 
indirect  cost  pools  developed  piusuant  to 
C.l.  The  rate  in  each  case  should  be  stated 
as  the  percentage  which  the  amount  of  the 
particular  indirect  cost  pool  is  of  the 
modified  total  direct  costs  identified  with 
such  pool. 

11.  Sedion  number  G.4.  Predetermined 
fixed  rates  for  indirect  costs  is  revised  to  read 
as  follows: 

4.  Predetermined  rates  for  indirect  costs. 
Public  Law  87-638  (76  Stat.  437)  authorizes 
the  use  of  predetermined  rates  in 
determining  the  indired  costs  applicable 
under  research  agreements  with  educational 
institutions.  The  stated  objectives  of  the  law 
are  to  simplify  the  administration  of  cost- 
type  research  and  development  contracts 
(including  grants)  with  educational 
institutions,  to  facilitate  the  preparation  of 
their  budgets,  and  to  permit  more 
expeditious  closeout  of  such  contracts  when 
the  work  is  completed.  In  view  of  the 
potential  advantages  offered  by  this 
procedure,  negotiation  of  predetermined 
rates  for  indirwrt  costs  for  a  period  of  two  to 
four  yean  should  be  the  norm  in  those 
situations  where  the  cost  experience  and 
other  pertinent  facts  available  are  deemed 
sufficient  to  enable  the  parties  involved  to 
reach  an  informed  judgment  as  to  the 
probable  level  of  indired  costs  during  the 
ensuing  accounting  periods. 

12.  A  new  Sedion  G.6.  Provisional  and 
final  rates  for  indirect  costs  is  added  to  read 
asfollowr 

6.  Provisional  and  final  rates  for  indirect 
costs.  Where  the  cognizant  agency 
determines  that  cost  experience  uid  other 
pertinent  fads  do  not  justify  the  use  of 
predetermined  rates,  or  a  fixed  rate  with  a 
carry-forward,  or  if  the  parties  cannot  agree 
on  an  equitable  rate,  a  provisional  rate  shall 
be  established.  To  prevent  substantial 
overpayment  or  underpayment,  the 
provisional  rate  may  be  adjusted  by  the 
cognizant  agency  during  the  Institution's 
fiscal  year.  Predetermined  or  fixed  rates  may 
replace  provisional  rates  at  any  time  prior  to 
the  close  of  the  institutions  fiKal  year.  If  a 
provisional  rate  is  not  replaced  by  a 
predetermined  or  fixed  rate  prior  to  the  end 
of  the  institution's  fiscal  year,  a  final  rate  will 
be  established  and  upward  or  downward 
adjustments  will  be  made  based  on  the  actual 


allowable  costs  inciured  for  the  period 
involved. 

13.  Previously  numbered  Section  G.6. 
Limitation  on  reimbursement  of 
administrative  costs  is  renumbered  G.7.  and 
G.7.a.  is  revised  to  read  as  follows: 

7.  Limitation  on  reimbursement  of 
administrative  costs,  a.  Notwithstanding  the 
provisions  of  G.l.a.,  the  administrative  costs 
charged  to  sponsored  agreements  awarded  or 
amended  (including  continuation  and 
renewal  awards)  with  effective  dates 
beginning  on  or  after  the  start  of  the 
institution's  first  fiscal  year  which  begins  on 
or  after  October  1. 1991.  shall  be  limited  to 
26%  of  modified  total  direct  costs  (as  defined 
in  Section  G.2.)  for  the  total  of  General 
Administration  and  General  Expenses, 
Departmental  Administration,  Sponsored 
Projects  Administration,  and  Student 
Administration  and  Services  (including  their 
allocable  share  of  depreciation  and/or  use 
allowances,  interest  costs,  operation  and 
maintenance  expenses,  and  fringe  benefits 
costs  as  provided  by  Sections  F.5.,  F.6.,  F.7.. 
and  F.9.)  and  all  other  types  of  expenditures 
not  listed  specifically  under  one  of  the 
subcategories  of  facilities  in  Section  F. 

14.  A  new  Section  G.8.  is  added  to  read  as 
follows: 

8.  Alternative  method  for  administrative 
costs,  a.  Notwithstanding  the  provisions  of 
Section  G.l.a.,  an  institution  may  elect  to 
claim  a  fixed  allowance  for  the 
"Administration"  portion  of  indirect  costs. 
The  allowance  could  be  either  24%  of 
modified  total  direct  costs  or  a  i>ercentage 
equal  to  95%  of  the  most  recently  negotiated 
fixed  or  predetennined  rate  for  the  cost  pools 
included  under  "Administration"  as  defined 
in  Section  F.I.,  whichever  is  less,  provided 
that  no  accounting  or  cost  allocation  changes 
with  the  effects  described  in  Section  G.7.d 
have  occurred.  Under  this  alternative,  no  cost 
proposal  need  be  prepared  for  the 
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"Administration"  portion  of  the  indirect  cost 
rate  nor  is  further  identification  or 
documentation  of  these  costs  required  Onit 
see  subsection  c).  Where  a  nMotiated 
indirect  cost  agreement  includes  this 
alternative,  an  institution  shall  make  no 
further  chaiges  for  the  expenditure  categories 
described  in  Sections  F.5.,  F.6.,  F.7.  and  F.g. 

b.  In  negotiations  of  rates  for  subsequent 
periods,  an  institution  that  has  elected  the 
option  of  Section  G.8.a.  may  continue  to 
exercise  it  at  the  same  rate  without  further 
identification  or  documentation  of  costs, 
provided  that  no  accounting  or  cost 
allocation  changes  with  the  effects  described 
in  Section  G.7.d.  have  occurred. 

c.  If  an  institution  elects  to  accept  a 
threshold  rate,  it  is  not  required  to  perform 

a  detailed  analysis  of  its  administrative  costs. 
However,  in  order  to  compute  the  facilities 
components  of  its  indirect  cost  rate,  the 
institution  must  reconcile  its  indirect  cost 
proposal  to  its  financial  statements  and  make 
appropriate  adjustments  and  reclassifications 
to  identify  the  costs  of  each  major  function 
as  defined  in  B.I.,  as  well  as  to  identify  and 
allocate  the  facilities  components. 
Administrative  costs  that  are  not  identified  as 
such  by  the  institution's  accounting  system 
(such  as  those  incurred  in  academic 
departments)  will  be  classified  as 
instructional  costs  for  purposes  of 
reconciling  indirect  cost  proposals  to 
financial  statements  and  allocating  fecilities 
costs. 

15.  Previously  numbered  section  G.7. 
Individual  Rate  Components  is  renumbered 
G.9. 

16.  Section  H.l.  Simplified  method  for 
small  institutions  is  revised  as  follows: 

1.  General,  a.  Where  the  total  direct  cost  of 
work  covered  by  this  Circular  at  an 
institution  does  not  exceed  $10  million  in  a 
fiscal  year,  the  use  of  the  simplified 
procedure  described  in  subsection  2.,  may  be 
used  in  determining  allowable  indirect  costs. 


Under  this  limplified  procedure,  the 
institution's  most  recent  annual  financial 
report  and  immediately  available  supporting 
information  with  salaries  and  wages 
segregated  from  other  costs,  will  be  utilized 
as  a  basis  for  determining  the  indirect  cost 
rate  applicable  to  all  sponsored  agreements. 

17.  Section  J.8.f.(4)    Fringe  benefits  is 
revised  to  read  as  folloivs: 

t  Fringe  benefits. 

(4)  Fringe  benefits  may  be  assigned  to  co«t 
objectives  by  Identifying  specific  benefiU  to 
specific  individual  employees  or  by 
allocating  on  the  basis  of  institution-wide 
salaries  and  wages  of  the  employees 
receiving  the  benefits.  When  the  allocation 
method  is  used,  separate  allocations  must  be 
made  to  selective  groupings  of  employees, 
unless  the  institution  demonstrates  that  costs 
in  relationship  to  salaries  and  wages  do  not 
differ  significantly  for  different  groups  of 
employees.  Fringe  benefits  shall  be  treated  in 
the  same  manner  as  the  salaries  and  wages 
of  the  employees  receiving  the  benefits.  The 
benefits  related  to  salaries  and  wages  treated 
as  direct  costs  shall  also  be  treated  as  direct 
costs:  the  benefits  related  to  salaries  and 
wages  treated  as  indirect  costs  shall  be 
treated  as  indirect  costs. 

18.  A  new  subsection  g.  is  added  to  Section 
J.  21.  Insurance  and  indemnification  to  read 
as  follows: 

g.  Medical  liabilify  (malpractice)  insurance 
is  an  allowable  cost  of  research  programs 
only  to  the  extent  that  the  research  involves 
human  subjects.  Medical  liability  insurance 
costs  shall  be  treated  as  a  direct  cost  and 
shall  be  assigned  to  individual  projects  based 
on  the  manner  in  which  the  insurer  allocates 
the  risk  to  the  population  covered  by  the 
insurance. 

{FR  Doc  93-17646  Filed  7-23-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Record  of  Decieion  on  Water 
Management  Actlone  m  the  Coiumbie 
River  Syatem  To  Be  Teiien  Ity  the 
Bonneville  Power  Administration  In 
1983  for  the  BenefM  of  Snake  River 
Selmon 

AGCNCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Record  of  Decision  on  the  Final 
Supplemental  Environment  Impact 
Statement  (SEIS),  Interim  Columbia  and 
Snake  Rivers  Flow  Improvement 
Measures  for  Salmon. 

SUIMARV:  This  Record  of  Decision 
(ROD),  including  the  attached 
appendices,  documents  the  decision  of 
the  Bonneville  Power  Administration 
(BPA)  with  respect  to  the  operation  of 
certain  dams  and  reservoirs  in  the 
Columbia-Snake  River  system  during 
1993  and  future  years  while  a  long-term 
plan  of  action  is  developed.  This 
decision  is  the  result  of  the  evaluation 
and  analysis  within  the  entire 
administrative  recmd,  including  the 
"Final  Columbia  and  Snake  Rivers  Flow 
Improvement  M^ures  for  Salmon 
Supplemental  Environmental  Impact 
Statement"  (SEIS),  as  issued  on  March 
5. 1993;  the  Biological  Assessment  on 
"1993  Operations  of  the  Federal 
Columbia  River  Power  System  dated 
February  1993:  and  the  National  Marine 
Fisheries  Service  (NMFS)  Biological 
Opinion  on  "1993  Operation  of  the 
Federal  Columbia  River  Power  System," 
dated  May  26, 1993.  BPA's  decision  is 
designed  to  (1)  implement  the  selected 
action  described  in  Part  VI  of  this  ROD 
and  (2)  carefully  consider  the 
conservation  measures  in  the  Biological 
Opinion.! 

The  technical  appendices  support  this 
BOD  and  provide  constructive 
suggestions  to  both  NMFS  and  the 
NMFS  Recovery  Team,  which  is  charged 
with  crafting  a  comprehensive  recovery 
plan  for  these  species.  The  Recovery 
Team's  draft  recommendations  and 
report  are  antidfMted  to  be  released  for 
public  comment  later  this  year.  The 
suggestions  concern  (1)  the  NMFS  no 
jeopardy  standard;  (2)  empirical 
population  data:  (3)  flow  augmentation; 
(4)  biological  modeling;  (5)  salmon 
survival  and  recovery,  and  (6)  nonflow 
measures.  NMFS  is  designated  pursuant 
to  the  Endangered  Spedes  Act  (ESA) 
and  its  implementing  regulations  as  the 
Federal  agency  resptmsiole  for 
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overseeing  activities  associated  with 
listings  of  anadromous  fish  as 
threatened  or  endangered  under  the 
ESA.  NMFS  has  previously  declared  the 
Sndce  River  sockeye  salmon 
(Oncorhync/jus  nerko)  endangered 
effective  December  20, 1991  (56  FR 
58619).  NMFS  has  also  found  the  Snake 
River  spring/summer  and  fall  chinook 
salmon  [Oncorhynchus  tshawytscba)  to 
be  a  threatened  species  effective  May 
22, 1992  (57  FR  14653).  For  these  listed 
species.  NMFS  has  also  proposed  a 
critical  habitat  designation  (57  FR 
57051).  BPA  submitted  comments  with 
biological  and  economic  information  to 
NMFS  during  this  designation  process. 
BPA  takes  this  action  pursuant  to  and 
consistent  with  its  responsibilities 
under  its  enabling  statutes,  including 
the  Bonneville  Project  Act  of  1937, 16 
U.S.C.  832.  and  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  (the 
Northwest  Power  Act).  16  U.S.C.  839  et 
Seq.  The  ESA  requires  BPA  to  insure 
that  its  actions  are  not  likely  to 
"jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitat."  16  U.S.C  1536 
(a)(2).  In  order  to  carry  out  this 
responsibility.  BPA  consulted  with 
NMFS,  and  used  the  best  scientific  and 
commercial  data  available.  BPA's 
enabling  statutes  also  direct  it  to 
provide  "an  adequate,  efficient,  and 
reliable  power  supply"  and  to  "protect, 
mitigate,  and  enhance"  anadromous  fish 
and  wildlife  to  the  extent  affected  by 
Federal  hydroelectric  projects  of  the 
Columbia  River  and  its  tributaries.  16 
U.S.C  839  et  seq. 

In  reaching  its  decision,  BPA  has 
undertaken  an  extensive  environmental 
evaluation  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  biitially,  BPA  engaged  in 
public  information  meetings  to  define 
the  issues  to  be  addressed  in  the  SEIS 
and  the  relationship  of  the  SEIS  to  other 
concurrent  and  ongoing  processes.  BPA 
prepared  the  draft  SEIS  and  circulated 
it  to  approximately  2,200  individuals  in 
October  1992.  Various  governmental 
entities  and  members  of  the  public  were 
provided  a  45-day  comment  period. 
Contemporaneously,  the  cooperating 
agencies  held  nine  public  hearings 
throughout  the  region.  The  Final  SEIS 
was  filed  with  the  Environmental 
Protection  Agency  on  March  5, 1993, 
and  distributed  in  fiill  or  in  summary  to 
approximately  2,500  individuals. 
Subsequently,  a  30-day  comment  period 
was  provided. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
B.  Fox.  Manager.  Coordination  and 


Review.  Office  of  Power  Sales.  PG. 
Bonneville  Power  Administration,  P.O. 
Box  3621.  Portland.  Oregon  97208; 
Telephone  503-230-4261.  For  a  copy  of 
the  appendices  and  additional  copies  of 
the  Record  of  Decision  on  Water 
Management  Actions  in  the  Columbia 
River  River  System,  call  800-622-4520 
or  230-3478  (Portland). 
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II.  BadtgFound 

This  is  the  third  consultation  process 
under  section  7  of  the  Endangered 
Species  Act  between  NMFS  and  BPA  on 
the  operation  of  the  hydrosystem. 
Previous  consultations  are  summarized 
below.  This  "background"  section 
summarizes  the  river  system  which  is 
the  subject  of  the  SEIS  and  NMFS 
Biological  Opinion,  and  describes  the 
various  roles  of  the  several  Federal, 
State,  and  Tribal  parties  who  have 
authority  and  responsibility  for  various 
facets  of  river  management,  planning  or 
other  uses. 

A.  Habitat  of  the  Usted  Species: 
Columbia  and  Snake  Rivers 

The  habitat  of  the  threatened  and 
endangered  species  which  are  the 
subject  of  this  record  includes  the 
Columbia  and  Snake  Rivers,  as  well  as 
portions  of  the  Pacific  Ocean  adjacent  to 
(he  west  coasts  of  Oregon,  Washington, 
tnd  Britijdi  Columbia.  The  Columbia 


River  is  the  fourth  largest  river  in  NcHth 
America.  It  originates  in  British 
Columbia.  Canada,  travels  south 
through  central  Washington,  then  west 
through  the  Columbia  River  gorge  until 
it  empties  into  the  Pacific  Ocean,  1200 
miles  from  its  source.  The  Snake  River, 
a  tributary  of  the  Columbia,  originates  in 
Wyoming,  travels  through  Idaho,  and 
joins  the  Columbia  in  southeast 
Washington.  The  Columbia  River  is 
1214  miles  long:  the  Snake  River 
stretches  1.Q38  miles.  Together,  they 
and  other  tributaries  comprise  the 
Columbia  River  Basin  drainage,  an  area 
covering  39.500  square  miles. 

While  once  free  flowing,  the 
Columbia  and  Snake  have  since  the 
mid-1930's  been  multipurpose  rivers.  In 
their  natural  state,  significant  flooding 
occurred  and  little  transportation  of 
commercial  goods  was  possible.  For 
these  reasons,  and  to  meet  other 
purposes  such  as  irrigated  agriculture, 
recreation,  and  the  production  of  power. 
Congress  authorized  over  a  period  of 
approximately  25  years  the  construction 
of  30  dams  to  regulate  water  flow  and 
produce  electric  power.  Congress  was 
fully  aware  that  the  construction  of  the 
dams  could  have  an  adverse  afl^sct  on 
anadromous  fish.  It  provided  for  fish 
passage  facilities  consistent  with  the 
best  science  available  at  that  time,  and 
under  the  Mitchell  Act  and  individual 
dam  authorization  appropriated  funds 
for  the  construction  of  a  series  of 
hatcheries  to  artificially  propagate  large 
numbers  of  salmon. 

The  dams  achieved  their  purpose. 
Floods  were  controlled,  power 
production  electrified  the  Pacific 
Northwest  and  brought  industry  and 
jobs  to  the  region,  agriculture  benefited 
ht)m  irrigation,  and  recreational 
opportunities  were  enhanced.  The 
Snake  River  dams  were  instrumental  in 
achieving  a  long  sought  goal  by  the  State 
of  Idaho  and  its  congressional 
delegation:  they  enabled  the 
construction  of  the  Port  of  Lewiston, 
Idaho  which  allowed  farmers  to  send 
their  grain  to  market  by  water  rather 
than  by  railroad,  at  considerable 
financial  savings. 

Anadromous  fish  were,  as  expected, 
adversely  impacted  although  the 
number  of  returning  salmon  continue  to 
vary  widely  from  year  to  year.  Scientific 
studies  show  that  "down  years"  occur 
in  streams  both  with  dams  and  without 
dams.  Dams  have  significantly  restricted 
the  habitat  of  anadromous  fish  and 
caused  passage  problems  for  both 
juveniles  and  adults  which  have 
contributed  to  the  decline  of  the  listed 
species.  BPA  has  spent  in  excess  of  Si 
billion  dollars  of  ratepayer  money  to 
correct  these  problems,  and  in 


cooperation  with  State  and  Federal 
agencies,  including  NMFS,  is  seeking  to 
implement  measures  to  enhance 
anadromous  fish  populations. 

The  dams  created  reservoirs  which 
store  water  that  on  average  produces 
18,500  megayratts  of  eleclricity 
annually.  This  electricity  is  marketed  at 
wholesale  by  BPA.  A  discussion  of 
BPA's  roles  and  responsibilities  is 
contained  in  Appendix  C.  The  storage 
capacity  of  the  reservoirs,  however,  is 
limited.  Over  one-third  of  the  Columbia 
River  storage  capacity  is  located  in 
British  Columbia.  BPA  has  limited 
ability  to  call  on  this  storage.  Reservoir 
storage  limitations  are  an  important 
issue  because,  as  discussed  below, 
NMFS  relies  heavily  on  measures  to 
increase  flow  which  presuppose  the 
ability  to  attain  a  certain  level  of  water 
at  predetermined  points  at  specified 
times. 

The  dams  which  are  the  subject  of  the 
SEIS  and  the  Biological  Opinion 
include,  on  the  Snake  River  and  its 
tributaries,  Dworshak.  Lower  Granite, 
Little  Goose.  Lower  Monumental,  Ice 
Harbor.  Hungry  Horse,  Libby,  and 
Albeni  Falls.  Columbia  River  dams  are 
the  Grand  Coulee,  McNary,  John  Day, 
the  Dalles,  and  the  Bonneville  Projects. 

Other  Columbia  River  dams,  not 
owned  by  the  Federal  Government  and 
therefore  not  the  subject  of  the  SEIS  or 
the  Biological  Opinion,  include  Priest 
Rapids.  Wanapum,  Rocky  Reach,  Rock 
Island,  and  Wells.  These  facilities  are 
licensed  to  public  utility  districts  in  the 
State  of  Washington  and  their  operation 
is  coordinated  with  the  Federal  dams 
through  a  contract  known  as  the  Pacific 
Northwest  Coordination  Agreement 
(PNCA). 

Other  Snake  River  dams,  not  owned 
by  the  Federal  Government,  include  the 
Hells  Canyon  Complex  of  projects 
licensed  to  the  Idaho  Power  Company 
(IPC).  These  projects  will  be  the  subject 
of  relicensing  by  the  Federal  Enei^gy 
Regulatory  Commission  in  the  next 
several  years.  The  Brownlee  Project  is 
especially  critical  because  BPA  must 
have  the  approval  of  Idaho  Power  to 
store  and  shape  water  from  the  upper 
Snake  River  to  benefit  the  listed 
species  > 

B.  A  Hiver  "Run  By  Committees":  Key 
Players 

Proiiessor  Don  Bevan  of  tl>e  Univereity 
of  Washington,  the  Chairman  of  the 
NMFS  Recover}'  Team,  describes  the 
Columbia  River  system  as  one  which  is 
"run  by  committees."  This  description 
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is  appropriate.  While  BPA  is  responsible 
for  mariceting  electric  power  from  these 
hydroelectric  projecU,  providing  nearly 
one-half  of  all  electricity  consumed  in 
the  Pacific  Northwest,  responsibility  or 
regulatory  authority  for  river  operations, 
planning,  or  other  uses  is  divided 
among  a  number  of  Federal  and  State 
agencies  and  Indian  Tribes,  and  a  key 
interstate  compact  entity,  the  Northwest 
Power  Planning  Council  (NPPC)  and  the 
NMFS  Recovery  Team.  A  brief 
description  of  the  roles  and 
responsibilities  of  these  entities  is 
essential  to  understand  the  enormous 
complexity  of  the  problem  feeing  NMFS 
and  the  action  agencies  as  they  seek  to 
fulfill  their  statutory  responsibilities 
and  also  act  in  such  a  way  as  not  to 
jeopardize  the  listed  species  or  their 
habitat. 

The  Bonneville  Power 
Administration,  the  U.S.  Army  Corps  of 
Engineers  (Corps),  and  the  U.S.  Bureau 
of  Reclamation  (BOR)  are  the  three 
Federal  action  agencies  who,  together, 
manage,  operate,  and  regulate  the 
Federal  hydroelectric  projecta  on  the 
Colimibia  and  Snake  Rivers.  The  Corps 
and  Bureau  constructed  the  facilities 
and  operate  them  on  a  daily  basis;  BPA 
marketa  the  electricity  produced  by  the 
Projecta  and  through  the  revenues 
generated  by  the  sue  of  this  power 
repays  the  Treasury  of  the  United  States 
for  the  portion  of  project  costa  allocated 
to  commercial  power.) 

There  are  also,  as  previously  noted, 
numerous  non-Federal  facilities  which 
are  licensed  to  both  public  and  private 
licensees  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  Project 
Ucensees  are  required  by  law  to  mitigate 
for  impacta  to  fisheries  affected  by 
project  development.  Licenses  issued  by 
FERC  include  site-specific  mitigation 
provisions.  Licenses  may  be  amended, 
generally  during  relicensing.* 

Fisheries  responsibility  is  divided,  at 
the  Federal  level,  between  the  United 
States  Fish  and  Wildlife  Service 
(USFWS),  which  addresses 
nonanadromous  species  and  the 
National  Marine  Fisheries  Service 
(NMFS),  which  addresses  anadromous 
species.  NMFS  faces  the  challenge  of 
overseeing  both  the  continued 
commercial  harvest  and  the  protection 
of  the  listed  spedes  which  are  the 
subject  of  the  Biological  Opinion.  State 
fisheries  agencies  include  those  of  the 
States  of  Washington,  Oregon,  Idaho, 
and  Montana. 
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Treaty  Tribes,  entitled  to  harvest  fish 
for  ceremonial  and  subsistence 
purposes,  interact  with  NMFS  and  the 
State  agencies  throu^  the  Columbia 
River  Fisheries  Management  Plan, 
which  is  administered  by  the  United 
States  District  Court  for  the  District  of 
Oregon  through  that  court's  ongoing 
jurisdiction.  The  Plan  administers 
fisheries  harvest  and  was  constructed  in 
the  wake  of  a  judicial  decision,  U.S.  v. 
Oregon,  which  granted  the  Tribes  the 
right  to  take  significant  niunbers  of 
anadromous  fish  pursuant  to  their 
Treaties  with  the  United  States.  Tribal 
Compact  members  include  the 
Confederated  Tribes  of  the  Umatilla 
Nation,  the  Yakima  Indian  Nation,  the 
Confederated  Tribes  of  the  Warm 
Springs,  and  the  Nez  Perce  Tribe. 

BPA  funds  and  oversees 
implementation  of  the  NPPC  Fish  and 
Wildlife  Program,  described  below,  and 
repays  the  cost  of  fish  hatcheries, 
passage  facilities,  and  othw 
improvements  at  individual  Projecta  as 
part  of  ita  overall  responsibility  to  pay 
allproject  hydropower  costa. 

The  NPPC  is  an  interstate  compact 
entity.  The  Council  was  created 
pursuant  to  section  4(h)  of  the 
Northwest  Power  Act  of  1980. 16  U.S.C. 
839  4(h).  The  Council  is  compromised 
of  eight  members.  Two  members  are 
appointed  by  each  of  the  Governors  of 
Washington,  Oregon.  Idaho,  and 
Montana.  The  Council  guides  the  BPA 
and  is  responsible  for  preparing  a  Fish 
and  Wildlife  Program  to  "orotect, 
mitigate,  and  enhance"  fish  and  wildlife 
affected  by  Federal  projects  in  the 
Columbia  River  Basin. 

Importantly,  while  the  Council 
oversees  the  Fish  and  Wildlife  Program 
through  section  4(h)  of  the  Northwest 
Power  Act,  it  has  no  statutory  role  with 
respect  to  guiding  NMFS.  Congress  did, 
however,  recognize  the  dilemma  of  a 
"river  run  by  committees."  It  directed 
that.  "The  Administrator  and  such 
Federal  agencies  (Corps  and  Bureau) 
shall  consult  with  the  Secretary  of  the 
Interior,  the  Administrator  of  the 
National  Marine  Fisheries  Service,  and 
the  State  fish  and  wildlife  agencies, 
appropriate  Indian  Tribes  and  affected 
project  operators  •  •  •  who)  •  •  • 
shall  to  the  greatest  extent  practicable, 
coordinate  their  actions."  16  U.S.C 
839b(h)(n)(B). 

The  Congress  had  hoped,  and 
anticipated,  that  the  passage  of  the 
Northwest  Power  Act  and  the  Council's 
Fish  and  Wildlife  Program  would  avoid 
the  need  for  NMFS  to  take  action  under 
the  ESA.  The  Coimcil's  Program  has  had 
some  significant  successes.  Salmon 
restoration  in  the  Yakima  Basin  is 
enhanced.  Steelhead  and  mid  Columbia 


Chinook  levels  are  also  substantially 
higher.  Upriver  steelhead  rtms  have 
increased  dramatically,  from  an  average 
run  of  124,000  fish  in  the  later  half  of 
the  1970's  to  an  average  of  363,000  fish 
in  the  later  half  of  the  lOSO's.  Upriver 
bright  fall  Chinook  runs  increased  from 
an  average  of  88,000  in  the  early  1980's 
to  an  average  run  of  299,000  in  the  late 
1980s.  The  upriver  spring  chinook  runs 
increased  from  an  average  nm  of  58,000 
in  the  early  1980s  to  an  average  run  of 
97,000  in  the  late  1980s.  Other  runs, 
however,  such  as  the  listed  Snake  River 
sockeye  and  chinook,  decreased. 

In  anticipation  of  the  NMFS  listings, 
the  NPPC  undertook  a  process  in  1991 
to  amend  its  Fish  and  Wildlife  Program, 
focusing  on  a  salmon  rebuilding 
program.  Three  phases  of  the  four-phase 
effort  are  relevant  to  anadromous  fish 
and  present  recommendations  on 
different  aspects  of  salmon  survival, 
including  production,  habitat 
improvement,  harvest,  and  fish  passage 
improvements  through  the  FCRPS.  BPA 
and  the  other  action  agencies  continue 
to  coordinate  closely  with  the  NPPC  in 
the  development  and  implementation  of 
these  amendments. 

One  key  Council  concept  is  "the 
Water  Budget."  The  Water  Budget 
concept  seta  aside  volumes  of  water  in 
reservoirs  to  be  used  solely  for  juvenile 
fish  spring  migration,  The  Water  Budget 
is  intended  to  replicate  the  "spring 
freshet"  which  juvenile  salmon  relied 
on  prior  to  the  construction  of  the  dams 
for  help  in  their  journey  to  the  sea. 
NMFS  also  relies  upon  additional 
amounts  of  water  to  help  fish  but,  as 
shown  below,  NMFS  approach 
potentially  varies  importantly  from  the 
NPPC  by  recommending  that  BPA  and 
the  action  agencies  take  measures 
expected  to  result  in  flow  at  certain 
levels  at  certain  river  check  pointa.s 
The  NPPC  Program  will  serve  as  a 
valuable  aid  to  the  NMFS'  Recovery 
Team  (Team).  The  Team  is  the  final  key 
"Committee"  which  will  influence 
recovery  of  the  listed  Columbia  River 
Basin  species.  Team  members  are  drawn 
from  the  public  and  private  sectors. 
They  are  preparing  a  Recovery  Plan.  The 
Plan  is  expected  to  identify  specific 
actions  to  be  undertaken  in  order  to 


•  If  NMFS  vi««»«d  tbeia  flow  levels  as  fixed 
imspvctiva  of  natural  water  condition*,  then  the 
distinction  betwem  "water  volume"  (Water  Budget) 
and  "flow"  is  critiol  to  undarttandii^  the 
diffareocM  of  opinion  in  Mlmon  recovery. 
Providing  fixed  flow  potentially  preaenU  significant 
physical  proUem*  in  a  river  lyitaai  with  limited 
(toraga  capability,  aapedally  in  a  drought  situation 
such  a*  the  PNW  is  cunently  experiencing.  There 
U  alio,  as  noted  In  section  V.C3  of  this  ROD  and 
Technical  Appendix  C  to  this  dedsion  document. 
limited  scientific  support  for  a  positive  relationship 
between  flow  and  fish  survival. 


B.  Fall/Wit 
Consultatii 
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conserve  and  recover  the  sockeye  and 
Chinook  which  are  the  subject  of  this 
decision  document  BPA  looks  forward 
to  the  release  of  the  draft  Plan  within 
the  next  few  months. 

m.  Prior  ConralUtioDS  With  the 
National  Marine  Fisheriaa  Service 

BPA.  the  Corps,  and  Bureau  have 
jointly  consultmi  with  NMFS  twice 
before  this  current  1993  hydro 
operations  consultation. 

A.  1992  Hydro  Operations  Consultation 

The  first  FCRPS  consultation  ocairred 
considerably  in  advance  of  the  1992 
spring  juvenile  salmon  migration 
season.  In  anticipation  of  this 
consultation,  the  action  agencies  began 
an^nvironmental  review  process.  T^e 
process  was  designed  to  (1)  evaluate  the 
environmental  effiacts  of  new  short-term 
river  management  actions  under  NEPA; 
and  (2)  provide  the  biological 
assessment  of  proposed  actions  required 
of  action  agencies  both  under  ^4EPA  and 
the  ESA.  llie  process  culminated  in  the 
Columbia  River  Salmon  Flow  Measures 
Options  Analysis/Environmental  bnpact 
Statement  (1992  OA/QS). 

Biological  assessments  were 
submitted  to  NMFS  in  February  1992. 
Consultation  took  place  over  the  next  2 
months.  During  consultation,  NMFS  and 
the  action  agencies  exchanged 
information  and  analyses  regarding  the 
proposed  operation.  These  exchanges 
and  analyses  examined  possible 
operations  including  operating  the  four 
lower  Snake  River  projects  near 
minimum  operating  pool;  operating  the 
John  Day  pool  at  a  lower  elevation 
imless  irrigation  impacts  occurred:  and 
augmenting  river  flows  during  fish 
migration  periods  with  additional 
releases  from  upstream  storage 
reservoirs.  On  April  10. 1992,  NMFS 
issued  its  biological  opinion.  The 
opinion  found  that  the  proposed  1992 
hydro  o]}erations  were  not  likely  to 
jeopardize  the  continued  existence  of 
the  listed  Snake  River  species.  BPA,  the 
Corps,  and  Bureau  then  implemented 
the  proposed  action  consistent  with  the 
1992  OA/EIS  and  the  NMFS  opinion. 

B.  Fall/Winter  Hydro  Operations 
Consultation 

Because  the  1992  hydro  operations 
biological  opinion  did  not  explicitly 
address  flow  and  spill  actions  after  the 
fall  of  1992,  and  in  response  to 
continuing  regional  drought  conditions, 
the  action  agencies  requested  to  consult 
with  NMFS  on  hydro  operations  during 
the  fall  of  1992  and  winter  of  1993.  BPA 
p<«*pared  and  submitted  to  NMFS  a 
"Drought  Response  Management  Plan" 
covering  fall/winter  reservoir 


management  and  other  actions  to  assure 
the  availability  of  stored  water  for  later 
flow  augmentation.  NMFS  issued  a 
biological  opinion  that  the  proposed 
fiall/winter  hydro  operations  were  not 
likely  to  jeopardize  the  continued 
existence  of  the  listed  Snake  River 
species.  BPA,  the  COE,  and  BOR 
implemented  the  proposed  action 
consistent  with  the  NMFS  opinion. 

IV.  1993  FCRPS  Operations:  NEPA 
Analyaia  and  Evaluaticm 

A.  Introduction 

This  chapter  (1)  explains  the  NEPA 
process  in  the  context  of  both  interim 
and  long-term  decisionmaking;  (2) 
discusses  the  range  of  alternatives 
considered  in  the  SEIS  upon  which  this 
record  relies:  and  (3)  responds  to  some 
of  the  concerns  raised  by  commenters 
subsequent  to  the  issuance  of  the  Final 
SEIS  in  March  1993. 

B.  The  Columbia  River  System 
Operation  Review  (SOR) 

The  SEIS  analyzes  alternative  means 
to  operate  the  FCRPS  during  1993  and 
future  years  and  the  environmental 
impacts  of  such  alternatives.  However, 
bom  a  longer  term  perspective,  more 
woiic  is  being  conducted.  Identifying  the 
need  to  undertake  a  comprehensive, 
long-term  study  to  coordinate  the 
operation  of  the  federal  projects.  BPA, 
the  COE  and  BOR  began  a  process  in 
1990  called  the  Columbia  River  System 
Operation  Review  (SOR).  The  SOR  is  a 
programmatic  EIS  which  examines  the 
coordinated  operation  and  management 
of  the  FCRPS  and  the  delivery  of  federal 
power  to  utilities  and  industries  in  the 
Pacific  Northwest.  It  will  be  used  to 
establish  guidelines  for  river  system 
operations  which  will  account  for 
impacts  on  all  river  users,  including 
anadromous  fish,  power,  recreation, 
resident  fish,  irrigation,  and  navigation. 
In  addition  to  the  BPA,  COE,  and  the 
BOR.  NMFS.  the  U.S.  Fish  and  Wildlife 
Service  (USFWS).  National  Park  Service 
and  U.S.  Forest  Service  are  cooperating 
agencies.  The  SOR  also  will  evaluate 
environmental  impacts  associated  with 
alternative  coordination  agreements  and 
agreements  allocating  Federal  and  non- 
Federal  responsibilities  for  returning 
Canada's  share  of  Columbia  River  Treaty 
benefits.  The  SOR  is  scheduled  for 
completion  in  late  1994  or  early  1995. 

C.  The  SEIS  Considered  the  Full  Range 
of  Alternatives  as  Required  by  NEPA 

This  section  describes  the  alternatives 
evaluated  by  BPA.  the  Corps  and  Bureau 
to  operate  the  FCRPS  in  1993  and  future 
years  so  as  not  to  jeopardize  the 
continued  existence  of  the  listed  Snake 


River  salmon.  The  alternatives  are 
further  described  in  Chapter  3  of  the 
SEIS.  in  Appendix  J  of  the  SEIS,  and  in 
an  exchange  of  letters  between  NMFS 
and  the  action  agencies.  These 
alternatives  are  primarily  flow-related 
actions  at  the  eight  run-of-river  Corps 
projects  in  the  lower  Snake  and 
Columbia  Rivers.  The  Corps  and  Bureau 
storage  projects  in  the  upper  Columbia 
River  Basin  as  well  as  storage  projects 
operated  by  BC  Hydro  in  Canada  are 
also  involved. 

Generally,  the  SEIS  evaluates  in  detail 
four  action  alternatives  that  incorporate 
a  combination  of  reservoir  operation  at 
lower  pool  elevations  and  flow 
augmentation  measures  involving 
multiple  projects.  The  effects  of  diese 
four  aitemative  are  measured  and 
compared  with  the  No-Action 
Aitemative.  The  following  is  a  brief 
description  of  the  evaluated 
alternatives: 

Aitemative  1:  No  Action 

Under  this  aitemative.  the  projects 
would  be  operated  as  they  were  from 
about  1985  to  1990.  All  four  lower 
Snake  River  reservoirs  and  all  four 
lower  Columbia  River  reservoirs  would 
operate  in  the  upper  portion  of  the 
normal  operating  range.  Storage 
reservoirs  would  be  operated  according 
to  their  normal  rule  curves.  Existing 
flow  augmentation  provisions  known  as 
the  Water  Budget  would  continue. 
Aitemative  2: 1992  Operations 
This  aitemative  includes  actions 
actually  planned  for  the  1992  operating 
year,  lliese  actions  were  based  on  the 
OA/EIS;  the  BPA.  Corps,  and  Bureau 
Records  of  Decision:  and  NMFS' 
Biological  Opinion  for  1992  operations. 
Aitemative  2  does  not  include  the 
March  drawdown  test  at  Lower  Granite 
and  Little  Goose  pools.  The  flow 
augmentation  elements  of  Aitemative  2 
include  additional  water  from 
Dworshak.  Brownlee.  the  upper  Snake 
River,  and  Grand  Coulee,  Arrow  and/or 
Libby  on  the  Columbia  River.  In 
addition,  any  water  gained  fit>m 
transferring  flood  control  space  from 
either  Dworshak  or  Brownlee  to  Grand 
Coulee  would  be  used  for  flow 
augmentation.  The  four  lower  Snake 
River  projects  would  be  operated  near 
minimum  irrigation  pool  during  spring 
and  summer.  During  fell  and  winter,  the 
storage  projects  would  be  operated  in  a 
manner  which  would  provide  the 
volumes  of  water  for  flow  augmentation 
the  following  spring  and  summer 
described  for  this  aitemative,  and  the 
lower  Snake  River  and  lower  Columbia 
River  projects  would  operate  within  the 
normal  operating  range. 
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Altemativ*  3: 1992  Operations  With 
Libby/Hungry  Hone  Sensitivity 

A  basic  condition  of  the  1992 
operations  was  that  Libby  and  Hungnr 
Horse  projects  would  not  be  operated 
di^Brently  to  compensate  far  river  flow 
changes  elsewhere  in  the  system.  This 
alternative  includes  the  same  actions  as 
Ahemative  2  and  adds  a  "sensitivity 
test"  that  models  whether  there  would 
be  any  indirect  effiacts  on  Ubby  or 
Hungry  Horse  operations  from  flow 
improvement  measxues  taken  elsewhere 
in  the  system.  This  alternative  was 
included  in  response  to  a  request  from 
the  State  of  Montana. 

Alternative  4:  Modified  1992  Operations 

This  includes  those  actions  in 
Alternative  2.  plus  enhanceoimt  of 
summer  flow  augmentation  from 
Dworshak.  The  primary  differences 
between  Alternative  4  and  Alternative  2 
are  two  features  of  planned  flow 
augmentation  from  Dworshak.  One 
feature  is  that  the  September  releese  in 
Alternative  2  could  be  shifted  to  July 
and/or  August  to  beneGt  summer 
juvenile  migrants,  and/or  adult  salmon, 
when  determined  to  be  biologically 
prudent.  The  oHxet,  criterion  for  flood 
control  transfer  from  Dworshak  to  Grand 
Coulee,  would  change  in  wder  to 
increase  the  number  of  years  in  which 
space  for  flood  control  could  be 
transferred,  filled  and  subsequently 
released  for  salmon. 

Ahemative  4  was  identified  as  the 
preferred  alternative  in  the  final  SEIS 
and  is  the  basis  for  the  Administrator's 
selected  action  as  further  detailed  in 
Part  VI. 

Alternative  S:  Modified  1992  Operations 
With  Upper  Snake  Sensitivity 

Alternative  5  includes  actions  in 
Ahemative  2,  plus  improvements  to 
salmon  flows  from  Dworshak  as  in 
Alternative  4,  but  minus  the  flow 
transfer  water  from  the  upper  Snake. 
This  alternative  was  analyzed  as  a 
sensitivity  model  to  show  the  difference 
if  no  water  is  available  from  the  upper 
Snake  River.  Purchase  of  uncontracted 
water  from  the  upper  Snake  River  Basin 
was  an  objective  o^  the  1992  operating 
plan.  This  objective  was  only  partially 
met  because  of  low  flows  in  1992  and 
the  consequent  scarcity  of  water 
available  for  purchase. 

D.  Comments  on  the  Final  SEIS 

A  number  of  comments  were  received 
by  BPA  on  tiie  final  SEIS  for  1993 
operations.  While  the  comments  raised 
issues  that  were  previously  addressed 
by  the  cooperating  ageiMnes  in  the  SEIS, 
BPA  hM  reiterated  its  response  to  the 
more  substantive  comments  as  follows: 


1.  The  1993  EIS  Examines  a  Wide  Range 
of  Flow  Augmentation  Alternatives 

The  Public  Power  Council  (FPC)  and 
the  Pacific  Northwest  Generating 
Cooperative  (PNGC)  believe  that  the 
action  agencies  only  considered  the 
range  of  flow  augmentation  levels 
presented  in  tile  1993  SEIS  and 
therefore  criticize  the  agencies  for 
considering  a  narrow  range  of 
alternatives.  PPC/PNGC  at  4-5.  The 
adequacy  of  the  range  of  alternatives 
considered  by  the  action  agencies  is 
identified  in  the  1993  SEIS  as  a  common 
issue.  The  agencies  responded  to  this 
issue  at  pages  H-6  to  H-7  of  the  SEIS. 

As  explained  in  the  document,  BPA 
believes  that  the  feasible  flow 
improvement  measures  were  limited  by 
the  structxiral  configuration  of  the 
system  and  the  total  amount  of  storage 
available.  Accordingly,  the  SEIS 
evaluates  in  detail  four  alternatives  that 
incorporate  a  combination  of  reservoir 
operations  at  lower  pool  elevations  and 
flow  augmentation  measures  involving 
multiple  projects.  See  SEIS  at  3-2. 
Additionally,  as  a  supplement  to  the 
1992  Flow  Options  EIS.  the  1993  SEIS 
incorporates  by  reference  the  wide  range 
of  alternatives  evaluated  in  1992.  See 
SEIS  Response  S6-2  at  H-32. 

The  1992  Flow  Options  EIS 
considered  11  flow  augmentation 
alternatives  in  Options  A-J,  plus  the 
NPPC  Plan.  See  1992  Flow  Options  EIS, 
section  3.2.3,  at  3-7  to  ^-10;  see  also. 
SEIS  Response  A15-15  at  H-70. 
Accordingly,  the  range  of  alternatives 
considered  in  the  1993  SEIS  is  adequate. 

2.  The  Scope  of  the  1993  SEIS  is 
Adequate  to  Address  Flow 
Augmentation  Alternatives 

The  PPC  and  the  PNGC  beheve  that 
the  scope  of  the  1993  SEIS.is  too  narrow 
because  it  does  not  incorporate 
"(r]educed  harvest  levels,  improved 
habitat  management,  and  improved 
hatchery  practices.  PPC/PNGC  at  7.  The 
action  agencies  respond  to  this 
comment  at  pages  H-7  to  H-A  of  the 
SEIS.  As  the  ageociea  stated  in  the  SEIS. 
the  "function  of  this  SEIS  is  to  evaluate 
the  impacts  of  several  alternatives  to  the 
operation  of  certain  dams  and  reservoira 
in  the  Columbia-Snake  River  system 
during  1993  and  future  yeara."  SEIS  at 
1-1.  The  1993  SEIS  considers  only  flow 
augmentation  measures  because  these 
are  the  types  of  measures  that  can  be 
implemented  in  this  interim  operational 
stage.  Measures  requiring  major 
structural  oKxiifications  st  existing 
projects  were  not  evsluated  because 
they  could  not  be  completed  in  time  to 
benefit  1993  salmon  migration. 


Further,  because  harvest,  habitat  and 
hatchery  are  notbivolved  in  the 
operation  of  FCRPS  dams  and  reservoira 
to  augment  flows  for  migrating  salmon, 
these  issues  are  being  %DaXyzB6  and 
evaluated  in  other  biologic^ 
assessments  and  opinions  outside  the 
SEIS  process  evaluating  flow 
augmentation.  See  SEIS  Responses  A23- 
2  at  H-80;  A23-12  at  H-81.  The  scope 
of  the  1993  SEIS  is  appropriate  to 
address  flow  augmentation  ahematives. 

3.  A  Relationship  Between  Flow  and 
Survival  Exists  Sufficient  To  Support  a 
Propoeed  Action  Reflecting 
Consideration  of  Flow  Augmentation 
Alternatives 

Several  commentera  stated  that  a 
relationship  between  flow  and  juvenile 
salmon  survival  lacks  scientific 
integrity.  PPC/PNGC  at  22:  DSI  at  2. 
They  argue  that  the  assumption  made  in 
the  SEIS  that  flows  aid  in  juvenile 
salmon  migration  is  not  based  on 
credible  scientific  information.  Despite 
research  spanning  three  decades  fonded 
by  BPA  and  the  COE,  the  region  still 
lacks  information  on  the  flow/survival 
relationship.  This  is  due  in  large  part  to 
the  use  in  earlier  studies  of  what  are 
now  considered  inadequate 
methodologies.  However,  as  noted  in 
the  response  to  commentera  on  this 
issue  in  the  SEIS,  "the  cumulative 
weight  of  the  reseerch  does  not 
demonstrate  that  absolutely  no 
relationship  exists."  SEIS  Response  S  at 
H-10. 

Qualitatively,  most,  if  not  all. 
biologists  agree  that  flows  are  important 
for  fish  survival.  Quantitatively,  we 
have  only  limited  data  of  questionable 
accuracy  for  yearling  chinook.  and  no 
direct  flow-survival  data  for  subyearling 
chinook,  to  predict  what  the 
incremMital  benefit  to  survival  is  for  an' 
incremental  increase  in  flows.  Until 
recently  developed  statistical  tools  and 
tagging  techniques  are  applied  during 
migration  seasons,  and  this  flow/ 
survival  relaticMiship  is  established,  the 
best  scientific  albeit  incondusive, 
evidence  available  justifies  the  use  of 
flow  augmentation  measures  during  this 
interim  operation  of  the  FCRPS.  See 
SEIS  Responses  S7-18  at  H-37;  A15- 12 
at  H-69:  A19-2  at  H-75  to  H-76;  A25- 
23  at  H-86.  (See  Appendix  C) 

V.  BPA  and  Action  Agenciee:  Biological 
Assessment.  Consultatkm  and 
Consideration  of  NMPS  Biglogical 
Opinion 

On  February  17. 1983.  BPA.  the 
Corps,  and  Bureau  commraoed  fnmal 
ESA  consultation  with  NMFS  by 
submitting  to  NMFS  the  Biological 
Assessment— "1993  Operation  of  the 
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Federal  Columbia  River  Power  System" 
(FCRPS  BA).  From  that  time  until  NMFS 
issued  the  Biological  Opinion  on  1903 
Operation  of  the  Federal  Q>lumbia  Riv«r 
Power  System  (FCRPS  B.O.)  on  May  26. 
1993.  the  action  agencies  and  NMFS 
formally  consulted  on  the  efiiact  of 
proposed  1993  hydro  operations  on  the 
listed  Snake  RivOT  salmon  species. 
This  chapter  describes: 

•  The  biological  analyses  and 
conclusions  contained  in  the  FCRPS 
Biol^cal  Assessment; 

•  Tne  consultation  process  on  the 
FCRPS  Biological  Assessment;  and 

•  BPA's  consideration  of  the  FCRPS 
B.O. 

BPA's  primary  concern  with  the 
FCRPS  B.O.  is  NMFS'  interpretation  of 
biological  data  to  support  the  use  of 
measures  to  result  in  flow  levels  to 
benefit  juvenile  salmon  sxirvival.  This 
and  other  important  points  responses 
are  summarized  in  the  body  of  this 
decision  docimient.  and  are  addressed 
in  more  detail  in  appendices  A-H. 

A.  FCRPS  Biological  Assessment 
Analysis  and  Conclusions. 

1.  Analytical  Framework 

a.  Scope  of  analysis.  The  scope  of  the 
FCRPS  BA  is  similar  to  that  in  the  1992 
FCRPS  consultation.  As  in  1992,  the 
action  agencies  chose  a  broad  scope  to 
anal]^  how  1993  hydro  operations, 
within  the  larger,  more  comprehensive 
context  of  life-stage  survival  of 
anadromous  species,  would  affect 
survival.  The  scope  is  broad  both  as  to 
the  actions  analyzed  and  the  full  species 
lifs-cycle  considered. 

BPA  reaffirms  its  belief  that  the  key  to 
avoiding  jeopardy  and  achieving 
recovery  of  Snake  River  sockeye  and 
Chinook  salmon,  especially  in  the  near 
term,  is  increased  survival  of  adults 
returning  to  spawn.  For  a  technical 
discussion  of  this  approach  to  salmon 
survival  and  recovery,  see  Appendix  D. 
Spawning  escapement  depends  upon 
actions  taken  by  various  entities  at  all 
stages  of  the  salmon's  life-cycle. 
Consequently,  the  extent  to  wUch  a 
proposed  action  affects  a  listed  species, 
in  part,  depends  upon  how  previous 
actions  have  affected  it. 

BPA  recognizes  that  successful 
juvenile  and  adult  passage  through  the 
FCRPS  projects  along  the  migration 
route  is  critical  to  the  species'  survival 
and  recovery.  But  the  full  salmon  life- 
cycle  requires  habitat  conducive  to 
hatching  and  rearing  of  smolts  prior  to 
migration,  minimal  interference  by 
hatchery-bred  salmon,  reduced 
predation  and  a  harvest-restricted  ocean 
and  in-river  environment.  Therefore, 
this  FCRPS  BA  analyzes  how  1993 
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hydro  derations,  whm  combined  with 
other  erocts  at  various  salmon  life 
stages,  affect  survival  of  the  listed  Snake 
River  q)ecie8  and  weak  anadromous 
stocks.  FCRPS  BA  at  1.  Treating  the 
proposed  designation  of  critical  habitat 
as  though  it  were  final,  the  BA  also 
encompasses  an  analysis  of  impacts  on 
critical  habitat.  FCRPS  BA  at  28. 

b.  Analytical  tools  used,  ^though 
definitive  information  about  the  Snake 
River  listed  species  is  incomplete,  and 
scientific  opinion  is  not  uniform,  the 
action  agencies  have  used  two 
approaches  that  consider  all  available 
information  in  order  to  analyze  1993 
hydro  operations. 

First,  empirical  data  analysis  is  used 
to  reflect  the  current  etatua  of  the 
populations  and  project  the  expected 
adult  salmon  population  levels  in  1993 
(See  Appendices  B  and  E,  and  the 
FCRPS  BA  at  27).  Second,  biological 
modeling  analysis  is  used  to  provide 
projections  of  the  effects  of  1993 
proposed  actions  on  juvenile  survival  in 
1993  and  futiue  years,  and  the  effects 
these  actions  will  have  on  spawning 
escapement  trends.  FCRPS  BA  at  27. 
The  modeling  analysis  also  reflects 
other  non-operational  mitigation  actions 
that  are  planned  for  implementation  in 
1993  and  future  years."  Id 

Our  analyses  regarding  the  listed 
Snake  River  sockeye  salmon  were 
limited.  At  the  time  the  FCRPS  BA  was 
prepared  and  submitted,  no  Snake  River 
socke3re  salmon  juveniles  belonging  to 
the  ESA  evolutionarily  significant  imit 
(ESU)  were  expected  to  outmigrate  from 
Redfish  Lake  and  enter  the  FCRPS  in 
1993.  FCRPS  BA  at  29. 

The  BA  noted,  however,  that  in 
November  1992,  a  resident  form  of 
socke)re  salmon  was  observed  spawning 
in  Redfish  Lake.  FCSPS  BA  at  30.  These 
"residual"  sockeye  salmon  may  have 
produced  offspring  in  1991  or  1992  that 
could  enter  the  hydrosystem  in  the 
spring  of  1993.  The  BA  concluded  that 
the  1993  FCRPS  measures  intended  to 
benefit  the  listed  Snake  River  chinook 
species  may  also  benefit  the  residual 
sockeye  progeny.  Id.  On  March  19, 
1993„  NMFS  notified  Federal  agencies 
that  after  reviewing  the  growing 
scientific  evidence  on  residual  sockeye, 
it  considered  the  resident  form  to  be 
part  of  the  ESU  protected  by  the  ESA. 
See  FCRPS  B.O.  at  12.  There  is  a 


•  Analytic  tachniquM  and  pamiMtar  valuM  to  Iw 
uaad  ia  Ilia  modeling  wars  diicMtad  among  BPA, 
Corpa,  Ndthwraat  Po%nr  Planning  Council  and  stata 
and  Tribal  fiahary  panonnal  during  Ai^utt 
Saptambar.  and  Octobar  of  1992.  Additional 
paramatar  valuaa  wan  lubmittad  by  NMFS.  Tba 
ranilta  of  thaaa  diacuMions  and  ^raamants  wara 
incorpotatad  in  tfaa  modaU  and  praianled  in  tfaa 
FOIPS  BA  analyais. 


possibility  that  protected  residual 
sockeye  may  enter  the  FCRPS  in  1993. 
BPA  believes  that  the  FCRPS  BA 
conclusion  that  1993  operational 
measures  may  benefit  Uuue  sockeye 
addresses  this  concern.  In  1993.  BPA 
will  continue  to  fund  trapping  and  PIT- 
tagging  of  outmigrants  from  Redfish 
Lake  to  monitor  nm  size  and  timing, 
and  to  estimate  travel  time  in  the 
FCRPS.  FCRPS  BA  at  30. 

2.  Empirical  Data  Analysis 

As  the  FCRPS  BA  sUtes.  there  are 
imoertainties  in  evaluating  data  sets, 
and  caution  should  be  used  in 
estimating  the  number  of  adults  that 
successfully  spawn.  FCRPS  B A  at  31. 
For  example,  there  are  unexplained 
losses  that  occur  after  the  adults  pass 
Lower  Granite,  the  last  FCRPS  project 
before  the  spawning  ground,  and 
inaccurate  dam  counts  may  confound 
and  lend  uncertainty  to  the  analysis.  Id. 
Empirical  data  on  adult  passage  counts 
and  redd  index  counts  were  evaluated 
to  estimate  the  1993  spring/simimer 
chinook  salmon  run.  Based  primarily  on 
the  redd  count  data,  the  BA  concluded 
that  the  near-term  prognosis  for  1993 
spring/simimer  chinook  adults  was 
generally  stable  to  slightly  decreasing 
escapement  trend  compared  to  1989- 
1992.  Id.  at  32.  Analysis  of  adult  passage 
counts,  redd  index  counts  and  jack 
counts  suggest  continued  low  adult  fell 
chinook  salmon  population  levels  in  the 
near  term.  Id.  at  36.  This  conclusion  was 
based  on  the  then  fishery  management 
forecast  of  the  1993  run,  current  harvest 
management  escapement  goals,  a 
decreasing  adult  run  estimate  based  on 
jack  and  juvenile  counts,  and  low  redd 
counts.  Id.  (See  Appendix  B  and  E  for 
further  discussion  of  empirical  data.) 
These  conclusions  are  consistent  with 
projections  derived  from  modeling 
analyses,  which  show  a  generally  stable 
to  slightly  declining  escapement  trends 
for  spring/summer  chinook  and 
declining  escapement  trends  for  fall 
chinook  under  baseline  conditions.  Id. 
at  54. 56. 65-«7. 

3.  Biological  Modeling  Analysis 

A  quantitative,  comprehensive 
evaluation  of  the  many  factors  that 
combine  to  affect  juvenile  salmon 
survival  through  the  FCRPS  projects  and 
the  long-term  population  trends  for  the 
listed  species  requires  analytical  tools 
such  as  computer  models.  The  models 
utilize  ourantly  available  scientific 
information.  The  FCRPS  BA  tises  two 
such  computer  models  to  evaluate  the 
biological  effect  of  proposed  hydro 
operations  and  nonflow  measures  on  the 
listed  Snake  River  chinook  salmon. 
FCRPS  BA  at  37.  The  juvenile  passage 
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survival  ino<M  knowB  M  te  Cohunbia 
River  Salmon  Panag*  Modd  (CRiSP.O) 
analyzes  )uv8nito  p— Mgi  oanditians. 
The  results  of  CRiSP.O  are  oMd  in  ths 
spawning  aacaponieat  tnnd  nodal 
known  as  tha  Stochaadc  Ufa  Cycle 
Modal  (SLCM).  SLCM  projecta  the 
expected  spawning  aacapamant  trend  of 
each  popuution  over  tha  naoct  40  years. 
Sensitivity  anaijfaaa  waia  abo 
performed.  FCRPS  BA  at  57. 

Tliese  models  are  imp<»tant  to 
estimate  the  futurepopulation  of 
anadiomous  fish.  Tim  temporal  and 
spatial  distribution  of  both  tha 
population  (in  any  givm  year  multiple 
brood  years  are  diatoibutad  throi^hout 
the  spedas'  range)  and  actions  aflbcting 
that  population  (the  eSatt  of  mitigation 
actions  will  continua  over  the  years) 
requires  the  type  of  life-cycle  modeling 
used  in  the  FCRPS  BA.  Id.  at  38  But 
models  and  existing  data  cannot 
completely  account  for  tha  substantial 
level  of  uncertainty  and  variability 
inhorent  in  biological  systeou.  This 
uncertainty  in  the  biologicai  data  and 
professional  ^ud^nants  used  in  tha 
analysis  reqi^rea  a  strong  monitoring 
and  evaluation  program  to  follow 
closely  the  dynamics  of  tha  population 
to  provide  for  corrections  io  the  modeb 
and  the  management  actions  which  are 
takm.  Id. 

a.  fuvenile  Passage  siuviwal  model 
results.  The  davelopmrat  of  tha  CRiSP.O 
model  is  described  in  tha  FCRPS  BA  at 
39.  The  results  of  the  mocfol  are 
presented  in  the  FCRPS  BA  at  50-51 
and  Appendix  C  For  juvenile  Snake 
River  spring/summer  diinook  migrants, 
the  CRiSP.O  model  results  estimate  that 
1993  propped  flow  actions  provide  a  . 
relative  increase  in  the  10th  percentila. 
median,  and  90th  percentila  survivals  of 
5.2. 3.5,  and  1.1  percent  for  tha  sorings. 
and  3.8,  3.9.  and  1.1  percent  for  tne 
summers.  In  addition,  relative  to  1990 
baseline  conditiaoa.  tlta  proposed  flow 
and  non-flow  actions  were  projected  to 
increase  tha  estimated  paroantile 
survivals  by  14.3. 6.5,  and  2.4  percmt 
for  the  springs,  and  13.4. 8.3,  and  3.1 
percent  for  the  siunmers.  By  1998,  the 
relative  increases  are  even  higher. 
FCRPS  BA  at  53.  In  general,  the  CRiSP.O 
model  results  show  that  Snake  River  foil 
diinook  salmon  juvenile  survival  is 
relatively  insensitive  to  tha  SEIS  flow 
measures.  Id.  at  55.  Survival 
improvements  are  projected  for  foil 
dbinook  with  the  addition  of  nonflow 
measures  such  as  increased 
transp(»tati(m.  squawfish  managemmit, 
and  bypass  system  additions  and 
improvemmts.  Id.  Relative  to  1990 
baseline  conditions,  tha  1993  proposed 
flow  and  ncmflow  actions  were 
projected  to  increase  the  10th 


percentila.  median,  and  90th  peroantila 
survivals  by  50.8, 28.7,  and  20.1  parent 
rsapactivaly.  Th«M  Inoaasaa  wen  avan 
hishar  far  1008.  Id. 

0.  Spavaung  escapement  trend  tnpdd 
results,  Tha  development  of  tha  SLCM 
is  deecribed  in  the  FCRPS  BA  at  39^19. 
Tha  SLCM  ia  calibrated  and  initialiaad 
using  aduh  harvest  and  return  data  from 
past  years.  FCRPS  BA  at  40.  Tha  SLCM 
incorporatas  uncertainty  through 
stochastic  processes.  In  addition,  tha 
SLCM  trend  analyses  assume  thiaa 
separate  levels  of  effectiveness  for 
certain  mitigation  measures  having 
substantial  fovels  of  uncertainty.  Id.  Tha 
results  of  the  model  are  presented  in  tha 
FCRPS  BA  at  51-52. 

The  Snake  River  spring/siunmer 
Chinook  salmon  SLQ4  rMults  show  that 
if  all  levels  of  effectiveness  are 
considered,  then  tha  projected  median 
escapement  levels  increase  over  time 
relative  to  1990  baseline  conditions. 
FCRPS  BA  at  53.  Tha  probabilities  of 
escapement  projections  falling  balow 
1000  spawners  for  springs  and  500 
spawnars  for  summers  increase  over 
time  under  baseline  conditions  but 
stabilize  or  decrease  with  time  under 
the  proposed  actions  of  each  of  the 
effectiveness  levels.  Id.  If  all  levels  of 
effisctiveness  are  considered,  the 
projected  median  escapement  levels  for 
Snake  River  fall  chinook  increase  over 
time  relative  to  1990  baseline 
conditions.  Id.  at  56.  The  probability  of 
escapement  projections  foiling  below 
250  spawners  increases  with  time  imder 
baseline  conditions  and  dacraasea  with 
time  under  the  proposed  actions  for 
each  of  the  effectiveness  levels.  Id. 

4.  Conclusions 

a.  Snake  Rfver  sockeye  salmoii.  The 
action  agencies  conclude  in  the  FCRPS  , 
BA  that  the  combination  of  the  captive 
rearing  program  and  improved 
migration  conditions  are  expected  to 
increase  the  number  and  productivitv  of 
Snake  River  sockeye  salmon.  Thus,  the 
1993  proposed  hydro  opoation  is  not 
tikely  to  jeopardize  the  continued 
existence  of  the  sockeye  or  result  in  the 
destruction  or  adverse  modification  of 
its  critical  habitat.  FCRPS  BA  at  74. 

b.  Snake  River  spring/summer 
chinook  salmon.  The  action  agencies 
conclude  in  the  FCRPS  BA  that 
although  near-term  escapement  trends 
will  be  generally  stable  or  slightly 
decreasing,  the  long-term  population 
projections  for  Snake  River  spring/ 
summer  diinook  salmon  are  positive 
under  the  proposed  actions.  Lifa^ycfo 
modeling  projections  indicate  that 
improvements  in  juvenile  passage 
survival,  in  combination  with  other  lifo 
stage  improvements  stemming  from 


habitat,  harvaat.  and  adult  migration 
maaauras  should  lead  to  reversal  of  tha 
naar^tenn  population  dacUna  and 
incraaaad  nitura  populations  levala. 
Thus,  the  1093  pnpoted  hydro 
opaiatiao  is  not  likely  to  jeopardize  tha 
continued  axistanca  of  tM  spring/ 
summer  diinook  or  rasiiU  in  the 
destruction  or  advatsa  modification  of 
its  critical  habitat.  FCRPS  BA  at  75. 

c.  Sndbs  RivwfaU  chinook  salmon 
The  action  agndas  state  in  tha  FCRPS 
BA  that  it  is  important  to  considar 
information  which  suggsata  possible 
continued  low  population  levels  for 
Snaka  River  foil  chinook  in  the  near- 
term.  FCRPS  BA  at  77.  Recent 
population  declinea,  together  with  low 
jad^  counts  and  low  numbers  of  redds 
in  1992,  warrant  concern  that  adult 
returns  may  not  improve  over  the  next 
few  years.  But  long-term  population 
projections  are  positive.  Life-  cycle 
modeling  projections  indicate  mat 
improvements  in  juvenile  passage 
survival  and  adult  aacapament,  in 
combination  with  other  life  stage 
improvements  stemming  bom.  habitat, 
harvest,  and  adult  migration  measures 
should  lead  to  reversal  of  the  current 
population  decline  and  increased  future 
populations  levels. 

NMFS  expects  each  sector  affecting 
the  listed  spedes  to  contribute  to 
improved  siirvival.  and  the  proposed 
hydro  operation  has  been  evaluated  in 
the  context  of  the  foreseeable  actions  by 
these  other  sactore.  FCRPS  BA  at  76. 
Hius,  the  agendes  conclude  that  the 
1993  proposed  hydro  operation  is  not 
likely  to  jeopardize  the  continued 
existence  of  tha  foil  chinook  or  result  in 
the  destruction  or  adverse  modification 
of  its  critical  habitat  Id.  at  77.  However, 
the  agendes  recommend 
implementation  of  measures 
emphasizing  benefits  to  returning  adults 
in  order  to  provide  prompt,  neai^term 
benefits  to  rail  chinocA  spawning 
eacapement  Id.  As  stated  above,  BPA 
believes  that  increased  survival  of 
adults  returning  to  spawn  is  critical  to 
survival  and  recovery  of  the  Snake  River 
listed  salmon  spedes.  See  Appendix  D. 

B.  NEPA  and  Consultation  Process  With 
NMFS 

BPA  entered  discussions  with  NMFS 
on  '93  operation  of  the  FCRPS  riiortly 
after  the  condusion  of  ctoisultation  on 
'92  operations.  During  tha  summer  of 
1992  BPA,  Corps,  and  Bureeu  reached 
an  agreement  with  NMFS  on  a  two  part 
consultation.  First,  tha  operation  during 
the  1992/1993  foil  and  winter  period 
would  be  addressed.  While  this 
consultation  was  in  progress,  the  actimi 
agendes  would  prepare  a  supplemental 
EIS  and  biological  assessment  This 
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second  consultation  would  address 
spring  1993  and  beyond  operations. 

Consultations  were  iniUated  and  the 
fell  and  winter  operations  were 
described  in  letters  from  each  of  the 
action  agendet  and  resulted  in  a 
Biological  Opinion  on  Operation  of  the 
FCRPS  through  January  and  April  1993 
(February  24, 1993).  This  opinion 
concluded  that  the  proposed  operation 
would  not  jeopardize  the  continued 
existence  of  the  listed  Snake  River 
salmon  species. 

A  notice  of  intent  to  prepare  the  SEIS 
was  filed  by  the  Corps  on  June  9, 1992. 
The  BPA  and  Bureau  were  identified  as 
cooperating  agencies.  Public  meetings 
were  held  at  the  following  times  and 
places: 

July  6, 1992:  Portland,  Oregon 
July  7, 1992:  Umatilla,  Oregon 
July  8, 1992:  Pasco.  Washington 
July  9, 1992:  Coulee  Dam,  Washington 
July  14, 1992:  Boise,  Idaho 
July  15, 1992:  Lewiston,  Idaho 
July  16. 1992:  Kalispell,  Montana 

The  draft  SEIS  was  issued  on  October 
23, 1992.  A  45  day  comment  period  was 
held  with  public  meetings  at  the 
following  times  and  places: 

November  4, 1992:  Libby,  Montana 
November  5, 1992:  Kalispell,  Montana 
November  9, 1992:  Orofino,  Idaho 
November  10, 1992:  Levriston,  Idaho 
November  12, 1992:  Boise,  Idaho 
November  16, 1992:  Portland,  Oregon 
November  17, 1992:  Hermiston,  Oregon 
November  18, 1992:  Pasco,  Washington 
November  19. 1992:  Grand  Coulee, 
Washington 

The  final  SEIS  was  prepared  and 
made  available  to  the  public  with  the 
notice  of  availability  published  in  the 
Federal  Register  on  March  5. 1993. 
During  the  30-day  comment  period,  on 
the  SQS.  the  cooperating  agencies 
received  written  comments  from 
approximately  39  Federal,  State,  and 
local  agencies,  organizations,  Native 
American  Tribes,  and  individuals.  BPA 
has  considered  these  comments.  The 
comments  are  substantive  but  not  new 
issues.  The  issues  were  encompassed  by 
the  1992  OA/EIS  and  the  SEIS. 

On  February  17, 1993  BPA,  Corps, 
and  Bureau  requested  of  NMFS  formal 
consultation  and  submitted  a  biological 
assessment  of  the  1993  operation  of  the 
FCRPS  (Appendix  J,  SEIS).  Prior  to 
submitting  the  biological  assessment 
numerous  meetings  were  held  among 
the  four  agencies  to  discuss  the 
proposed  operations  and  the  analysis. 

During  the  consultation  process,  the 
staff  and  management  of  NMFS  and  the 
operating  agencies  had  almost  daily 
conversations  either  in  person  or  by 
telephone.  The  participants  extensively 
discussed  and  exchanged  information 


on  operation  of  the  FCRPS.  impacts  of 
the  FCRPS  upon  the  listed  species,  and 
ways  to  reduce  the  impacts.' 

Formal  consultation  concluded  vrith 
issuance  of  NMFS'  FCRPS  B.O.  on  May 
26. 1993.  Although  formal  consultation 
has  ended,  the  NMFS  and  the  action 
agencies  continue  to  communicate  as 
1993  operation  of  the  FCRPS  progresses. 

C.  Consideration  of  NMFS'  Biohgical 
Opinion  and  Additional  Analysis 
During  Consultation 

On  Mav  26, 1993,  NMFS  issued  a 
biological  opinion  on  proposed 
operations  of  the  Federal  Columbia 
River  Power  System  (FCRPS).  The 
action  proposed  by  BPA,  COE,  and  BoR 
include  flow  and  nonflow  related 
measures.  For  a  description  of  these 
measures,  see  Part  VI  of  this  ROD.  See 
also  Part  II  of  the  FCRPS  Biological 
Opinion. 

TO  determine  whether  the  proposed 
action  avoided  jeopardy  to  Snake  River 
sockeye,  NMFS  considers  the  human- 
induced  mortality  of  even  one  adult 
fish,  or  an  equivalent  impact,  to  be  a 
matter  of  grave  concern.  FCRPS  B.O.  at 
14-15.  Applying  this  standard  to  the 
proposed  action,  NMFS  concludes  that 
FCRPS  improvements  for  1993  will 
reduce  mortality,  and  that  the  captive 
rearing  program  represents  a  dramatic 
increase  in  survival  of  juveniles  over 
what  would  be  ex])ected  in  the  absence 
of  captive  rearing.  FCRPS  B.O.  at  64. 
Considering  these  improvements,  NMFS 
concludes  that  the  proposed  1993 
operation  of  the  FQIPS  is  not  expected 
to  reduce  appreciably  the  likelihood  of 
survival  of  the  species  and  therefore  is 
not  likely  to  jeopardize  the  ccmtinued 
existence  of  Snake  River  sockeye 
salmon.  FCRPS  B.O.  at  65. 

To  determine  whether  the  proi>osed 
action  avoided  jeopardy  to  Snake  River 
spring/summer  chinook  and  fall 
chinook,  NMFS  used  the  standard 
described  in  its  March  16, 1993, 
memorandum  entitled  "The  Section  7 
Consultation  Process:  Analyzing 
Actions  that  May  Affect  Endangered  or 
Threatened  Snake  River  Salmon".  See 
FCRPS  B.O.  at  16.  Applying  this 
standard  to  FCRPS  operations,  NMFS 
concludes  that  proposed  operation  of 
the  FCRPS  is  not  likely  to  jeopardize  the 
continued  existence  of  Snake  River 
sockeye.  spring/summer  chinook,  or  fall 


'Th*  ESA  consullation  U  ■  dynamic  and  itaraliv* 
procau.  At  od«  poini  during  th«  coosultation, 
NMFS  ccnsidflrad  Usuing  a  "jmiptrdy"  biological 
opinion.  NMFS  uMmalaly  ra^iBClad  Ibis  opiioo. 
I>ecau*a  of  improvad  bracaaU  of  tpting  and 
•ummar  flow,  and  tite  oparating  agoadaa' 
agieamant  lo  modify  th«ir  propoMd  action  with 
additional  mnanimn  and  to  astabliih  an  insaaaon 
managaiMnI  procaai  daacribed  in  tha  inddaatal 
take  alatemant. 


chinook  salmon.  FCRPS  B.O.  at  64-66. 
NMFS  concludes  that  there  is  a 
reasonable  certainty  that  the 
popiilations  of  spring/summer  and  fall 
chhiook  will  stabilize  in  four  life  cycles 
and  that  the  proposed  action  results  in 
a  meaningful  decrease  in  mortality 
relative  to  the  198&-Q0  base  period. 
FCRPS  B.O.  at  65-66. 

BPA's  analysis  also  shows  significant 
reductions  in  mortality  and  projects  a 
reversal  of  population  declines  for  the 
listed  species.  BPA  has  conducted 
extensive  analyses  of  impacts  of  the 
FCRPS  upon  the  listed  anadromous 
species.  These  analyses  include  those  in 
the  SEIS,  the  FCRPS  Biological 
Assessment  (see  parts  IV,  V,  and  V.A.  of 
this  ROD)  and  consideration  of  the 
FCRPS  Biological  Opinion. 

These  analyses  also  include 
additional  studies  conducted  during 
consultation  with  NMFS  and  additional 
review  of  empirical  data  and  modeling. 
The  empirical  data  analysis  makes 
possible  estimates  of  adult  chinook 
salmon  population  levels  in  the  near 
term  and  reflects  the  status  of 
populations  as  afFacted  by  conditions  in 
the  last  few  years  prior  to  their  ESA 
listings  and  before  improvements  by  the 
operating  agencies  and  others  take 
effect.  The  biological  modeling  analysis 
provides  projections  of  die  effects  of  the 
operating  agencies'  proposed  action  on 
juvenile  survival  in  1993  and  future 
years,  and  the  effiects  of  the  proposed 
action  on  spawning  escapement  trends. 

There  is  consistency  between 
empirical  projections  and  baseline 
model  projections  (without  additional 
actions).  CRiSP  and  SLCM  allow  various 
measures  to  be  analyzed  and  evaluated. 
Empirical  data  analysis  provides 
additional  information  for  identifying 
potential  short-term  difficulties  with 
achieving  a  long-term  uptrend,  such  as 
a  risk  of  population  declines  below  a 
critically  low  point  from  which  an 
uptrend  would  be  difficult  to  achieve. 

The  following  summarizes  BPA's 
review  of  empirical  and  modeling 
information  during  consultation  and  in 
consideration  of  NMFS'  B.O.  BPA  also 
identifies  ways  in  which  its  analyses 
differ  from  that  of  NMFS  and  considera 
how  to  more  rigorously  ensure  against 
likely  jeopardy  over  the  near  term. 

1.  Review  of  Empirical  Data 

Historical  trends,  in-season 
monitoring,  and  near-term  empirical 
forecasts  of  run  size  of  the  listed  salmon 
species  help  to  monitor  the  biological 
status  of  the  populations  and  evaluate 
progress  towards  rebuilding  the  species. 
Historical  trends  for  all  the  listed 
species  have  been  downward. 
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Several  indicators  are  relevant  to 
near-term  empirical  fbrecaata  of  the  run 
size  of  retximLig  spring/summer  and  fall 
diinooL  They  are:  counts  of  returning 
adults  past  Lower  Ckanite  Dam,  redd 
coimts,  lack  counts,  and  Juvenile 
migration  coimts.  The  counts  and  count 
indices  contain  uncertainties,  and  near- 
term  projections  based  upon  empirical 
data  primarily  raflect  conditions  before 
some  listings  of  Snake  River  sockeye 
and  chinooK  took  place  and  before  some 
post-listing  improvements  take  effioct 
However,  the  empirical  data  provide  an 
additional  tool  for  monitoring  the  health 
of  the  populations  of  these  species,  and 
in  subsequent  yean  the  empirical  data 
should  reflect  post-listing  improvements 
in  conditions.  These  indicatora  are 
important  information  to  consider  when 
assessing  the  near  term  health  of  the 

The  empirical  data  indicate  that,  for 
Snake  River  spring/simmier  chinook. 
the  near-term  estimate  is  for  generally 
stable  to  slightly  decreasing  escapement 
trends  compared  to  1989-1992  in  the 
near  term.  FCRPS  B.A.  at  32.  For  fall 
chinook,  the  near-term  estimate  is  for 
continued  low  adult  Snake  River  fall 
chinook  salmon  population  levels  in  the 
near  term.  FCRPS  B.A.  at  36.  A 
summary  of  this  data  appeara  in  section 
VA.2.  of  this  ROD  and  pp.  31-36  of  the 
FCRPS  B.A.  For  a  more  detailed  review 
please  see  Appendix  B  of  this  ROD. 
which  is  entitled.  "Review  of  Empirical 
Data". 

2.  Review  of  Biological  Modeling 

Computer  models  were  used  during 
consultations  with  NMFS  to  project  the 
biological  effects  of  proposed  river 
operations  and  other  nonflow  measures 
on  the  listed  Snake  River  chinook 
salmon.  The  application  of  fishery 
models  was  essential  to  a 
comprehensive  and  quantitative 
evaluation  of  the  many  factors  that 
combine  to  change  juvenile  fish  passage 
survival  and  the  long-term  population 
trends  of  the  ESA  salmon  stocks.  The 
model  analysis  and  supporting 
documentation  provide  a  record  of  the 
data,  assumptions,  and  scientific 
reasoning  applied  in  the  assessment  of 
alternatives  and  were  an  important 
communication  tool  for  consultation 
with  NMFS.  The  juvenile  {tassage 
survival  projections  from  the  CRISP 
model  were  used  by  NMFS  as  the  basis 
for  evaluating  the  profXMed  1993  river 
operations  relative  to  1986-1990  levels 
of  survival  (first  part  of  NMFS  no- 
jeopardy  standard).  The  adult 
population  trend  projections  from  the 
SLCM  model  were  used  by  NMFS  as  the 
basis  for  evaluating  the  combined  effects 
of  the  River  fall  chinook  in  the  near- 


term.  FCRPS  BA  at  77.  Recent 
population  declines,  together  with  low 
jack  counts  and  low  numben  of  redds 
in  1992.  warrant  concern  that  adult 
returns  may  not  improve  over  the  next 
few  yean.  But  long-term  population 
projections  are  positive.  Life-cycle 
modeling  projections  indicate  that 
improvements  in  juvenile  passage 
survival  and  adult  escapement,  in 
combination  with  other  life  stage 
improvements  stemming  from  habitat, 
harvest,  and  adult  migration  measures 
should  leed  to  reversal  of  the  current 
population  decline  and  increased  future 
populations  levels. 

a.  Analyses  Requested  by  NMFS. 
Several  modeling  runs  were  performed 
at  the  request  of  NMFS  during  formal 
consultation.  These  analyses  included 
changes  in  model  parameten  requested 
by  NMFS,  evaluation  of  alternative  river 
operations,  and  updates  reflecting  new 
projections  for  1993  water  conditions. 
Additional  life  cycle  analyses 
subsequent  to  the  BA  «vere  also 
performed  to  further  examine  the  effiect 
of  the  past  3  yean  of  poor  water 
conditions  on  chinook  population 
trends.  (See  Appendix  D.)  The  analyses 
considered  alternative  system 
operations  that  were  within  the 
flexibility  of  operating  constraints 
analyzed  in  the  1993  SEIS. 

(1)  Analysis  Using  NMFS  Model 
Parameten.  Projected  changes  in 
juvenile  fish  survival  (CRiSP)  and  adult 
population  trends  (SLCM)  using  model 
parameten  and  changes  in  future 
conditions  provided  by  NMFS  on 
January  19, 1993,  were  provided  to 
NMFS  on  February  2. 1993. 

The  projections  of  changes  in  juvenile 
fish  survival  for  the  1993  operating  year 
using  NMFS  model  values  showed  very 
similar  results  to  BPA's  analysis  in  the 
BA.  In  general,  these  results  showed 
substantial  increases  in  juvenile 
siuvival  for  1993  and  later  yean.  The 
median  value  of  projected  juvenile 
survival  for  1993  increased  relative  to 
the  baseline  conditions  by  5.  7.  and  23 
percent  for  spring,  summer,  and  fell 
chinook  respectively. 

The  projections  of  chino(dc  adult 
population  trends  using  NMFS  model 
values  were  very  similar  to  BPA's 
projections  in  the  BA.  The  projections 
showed  improving  populaticm  trends 
and  substantial  decreases  in  the 
probability  of  declining  run  sizes  for  all 
three  stocks.  The  probability  of  the 
population  falling  below  specified 
bench  marks  at  the  end  of  the  40  year 
simulations  (assuming  all  levels  of 
uncertainty  in  mitigation  effectiveness) 
decreased  from  31.  21.  and  75  percent 
to  less  than  1. 1.  and  1  percent  for 


spring,  summer,  and  fall  chinook 
respectively. 

(2)  Early  Projections  Reflecting  1993 
Water  Conditions.  Estimates  of  juvenile 
fish  survival  for  early  projections  of 
1993  water  conditions  (provided  as  a 
high  and  low  range)  and  for  NMFS 
suggested  flow  targets  were  provided  to 
NMFS  in  March.  Tntee  analyses 
continued  to  use  the  model  values 
provided  by  NMFS.  The  average 
juvenile  survival  for  actual  water 
conditions  observed  in  a  base  period  of 
1986  through  1990  were  also  provided 
for  comparison  at  the  reouest  of  NMFS. 

The  projected  range  of  flow  levels 
(both  mgh  and  low)  in  combination 
with  other  nonflow  measures  showed 
substantial  survival  improvements  for 
both  spring,  simmier  and  foil  chinooL 
The  projected  juvenile  siirvival  levels 
for  1993  compared  to  the  1986  through 
1990  survival  levels  showed  24,  34,  and 
63  percent  increases  under  low  runoff 
conditions  and  30.  40,  and  81  percent 
increases  under  high  runoff  conditions 
for  spring,  summer,  and  Call  chinook 
respectively. 

(3)  Updated  Water  Projections  and      ^ 
Alternative  Operations.  Additional 
juvenile  survival  analyses  wen 

Erovided  to  NMFS  in  April  and  May 
Bsed  on  updated  water  projections. 
Some  of  these  projections  included 
alternative  operations  that  were  under 
consideration  including  a  shift  of  1 
MAF  from  the  spring  flow  augmentation 
period  into  July.  These  analyses 
continued  to  use  model  values 
reouested  by  NMFS. 

The  baseline  survival  increased  in  the 
final  set  of  model  nms  due  to  an  error 
correction  in  the  baseline  flow  data  for 
the  two  months  of  April  and  August. 
This  correction  also  increased  the  post< 
Bonneville  transportation  survival 
which  is  based  on  inriver  survival 
during  certain  baseline  yean.  While  this 
data  correction  increased  the  absolute 
survival  levels,  it  had  only  minimal 
effisct  on  the  relative  changes  in  juvenile 
survival  being  used  by  NMFS  as 
evaluation  criteria  during  consultation. 

The  analyses  performed  during  April 
and  early  May  of  updated  water 
conditimi  projections  showed 
substantial  changes  both  up  and  down 
in  the  projected  juvenile  survival 
improvements  for  1993  relative  to  the 
average  survival  modeled  for  the  1986- 
90  baseline  period.  These  survival 
changes  were  the  result  of  changes  in 
projected  water  conditions  based  on 
changes  in  the  wreather  as  opposed  to 
changes  in  pnraosed' river  management 
actions.  The  emct  of  changes  in  the 
weather  on  the  evaluation  of  river 
management  actions  raised  significant 
concerns  about  the  appropriateness  of 
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using  the  survival  in  1986-1990  as  a 
baseline  for  comparisons  instead  of  the 
1986-1990  managnnent  actions  with 
the  current  year's  wrater  conditians 
(which  was  used  in  1992  consultations). 
The  final  analyses  provided  to  NMPS 
dated  May  10  showed  substantial 
improvements  in  }uvenile  survival  for 
1993  conditions  relative  to  the  average 
survival  in  1986-1990.  This  analysis 
showed  relative  increases  in  juvenile 
survival  of  18.  20,  and  71  percent  for 
spring,  summer,  and  foil  oiinook 
respectively, 

b.  Evaluation  ofaddHionaJ  analyses 
conducted  during  consultation.  The 
additional  analysis  conducted  during 
consultation  with  NMFS  supported 
BPA's  analysis  of  spring,  summer,  and 
fall  Chinook  juvenile  passage  siwival 
and  adult  spawning  escapement  trends 
provided  in  the  BA  fcur  1993  River 
Operdtions.  Both  sets  of  analyses 
showed  substantial  improvements  in 
juvenile  survival  for  all  three  chinook 
species.  In  additicm.  Ufe-cycle  model 
projections  indicate  that  the 
improvements  in  juvenile  survival,  in 
combination  with  other  life  stage 
improvements  should  lead  to  reversal  of 
the  near-term  population  decline  and 
increased  future  population  levels. 

c.  Issues  regarding  NMFS  application 
of  models.  NMFS'  application  of 
biological  models  and  development  of 
supporting  documentation  provide  a 
valuable  record  of  the  sdenoe  applied  in 
the  Biological  Opinion.  The  model 
analyses  provide  estimates  of  the  eSiects 
of  future  actions  on  the  survival  of  listed 
species  critical  to  evaluation  of 
alternatives.  EPA  fiiUy  supports  the 
continued  use  and  development  of 
modeling  tools  and  suppciting 
biological  data  and  collection  of 
biological  survival  data  (see  discussion 
in  Appendix  D,  about  Conservation 
Measure  G).  Uncertainty  in  model 
projections  should  be  reduced  through 
future  survival  studies  and  increased 
monitoring  and  evaluation  of  salmon 
enhancement  measures. 

BPA  has  some  concerns  with  NMFS' 
application  of  model  results  in  their 
analysis,  which  we  believe  could  be 
improved.  These  concerns  include 

E>roblem8  vrith  thabase  period  survival 
evels  used  in  the  analysis,  assumptions 
on  the  effects  certain  actions  may  have 
on  life  stage  survivals,  and  the  use  of 
changes  in  mortality  instead  of  changes 
in  survival  as  a  criterion.  In  addition. 
NMFS  makes  some  incorrect 
interpretations  in  the  evaluaticm  of 
model  output  from  CRiSP  and  SLCM 
and  in  the  comparison  of  difiierent 
models  used  in  the  analyses.  These 
issues  are  discussed  in  detail  in 


Appendix  D.  "Issues  Regarding  NMFS' 
Application  of  Models." 

3.  Use  of  Flow  to  Benefit  Fish 

hi  NMFS'  Incidental  Take  Statement, 
flow  is  the  primary  mechanism  for 
improving  the  survival  rate  of  the  listed 
species  during  their  downstream 
migration  through  the  Snake  and 
Columbia  Rivers.  FCRPS  B.O.  at  pp.  91- 
92.  NMFS  prefers  streamflows  that  meet 
or  exceed: 

Snake  River 

•  85  kcfe  at  Lower  Granite  from  Ai»il 
30  through  June  20; 

•  50  kcfe  at  Lower  Granite  from  June 
21  through  July  31; 

Columbia  River 

•  200  kc£s  at  McNary  Dam  from  April 
20throuehTune30; 

•  160  ken  of  McNary  Dam  from  July 
1  through  July  31. 

These  figures  represent  a  substantial 
increase  in  flow  levels  over  1992.  The 
increased  flow  levels  for  summer 
periods  are  particularly  difficult  to 
achieve  at  a  time  when  the  Columbia 
River  system  is  experiencing  one  of  the 
worst  droughts  in  recorded  history. 
They  also  jeopardize  attempts  to  help 
returning  fell  adults,  whidi  studies 
show  to  be  at  significant  risk. 

NMFS'  biological  justification  for 
spring  flows — Those  from  mid-April 
through  late  June — is  based  on  (1) 
increasing  the  migration  rate  and  (2) 
flow/sxirvival  data  bom  the  1970s. 
NMFS  states  that  slow  migration 
increases  exposure  to  predators  and 
water  quality  problems,  such  as  high 
dissolved  gas  levels;  may  cause 
juveniles  to  lose  the  urge  to  migrate;  and 
increases  the  chances  of  juveniles 
entering  the  Columbia  estuary  during 
less  fevorable  environmental  conditions 
than  would  be  the  case  with  a  faster 
migration.  NMFS  then  cites  Petrosky's 
(1991)  work  relating  Marsh  Creek 
chinook  adult  returns  to  flow  condition 
during  juvenile  outmigration.  Flow/ 
siuvival  relationships  described  by  Sims 
and  OMiander  (1981)  form  the  basis  for 
NMFS'  recommended  flow  levels. 

NMFS'  biological  justification  for 
summer  flows-— those  from  late  June 
through  July— is  based  solely  on 
purported  benefits  of  increasing  the 
migration  rate,  since  there  are  no  data 
on  the  relationship  between  flow  and 
survival  of  subyearling  smolts.  NMFS 
dtes  the  woik  of  Berggren  and  Filardo 
(1991)  as  showing  that  decreased  travel 
time  of  subyearling  chinook  was  related 
to  increased  flows,  provided 
smoltification  was  considered.  NMFS 
hypothesizes  that  decreased  travel  time 
leads  to  higher  survival  because  "faster 


movement  of  smolts  should  place  them 
in  the  reservoirs  earlier  in  the  season, 
when  water  temperatures  are  low 
*  *  *  "(NMFS,  1993a).  Since  predation 
rate  is  positively  related  to  temperature 
(Vigg  and  Burley  1991)  and  fish 
guidance  efficiency  is  inversely  related 
to  temperature  (e.g..  Kcnna  et  bL  1985), 
NMFS  concludes  that  decreased  travel 
time  is  beneficial.  NMFS  prioritizes  use 
of  summer  flow  augmentation  for 
downstream  migrant  juvenile  fish  over 
upstreem  migrant  adult  fish. 

This  section  of  the  ROD  explains  the 
important  distinction  between 
minimum  flow  levels  and  water 
volumes:  discusses  information  on  the 
effect  of  flow  on  smolt  survival;  offers 
suggestions  for  improving  flow 
management;  and  describes  impacts  to 
the  FCRPS  of  implementing  tiie  B.O. 
The  points  raised  are  discussed  in 
detail,  along  with  comments  on  other 
flow  proposals,  in  Appendix  C 

a.  Water  volume  versus  flow  level 
concepts.  A  "flow  level"  concept 
potentially  difliers  dramatically  from  a 
"water  volume"  concept.  A  flow  level 
concept  potentially  requires  that  flow 
levels  at  predetermined  locations  meet 
or  exceed  a  minimum  level  during  a 
specified  period  of  time  regardless  of 
the  volume  of  water  available  to  meet 
those  flows.  BPA  does  not  support 
implementation  of  flow  levels. 

Use  of  flow  levels  raises  two  major 
concerns:  (1)  Biological  Assessmoit 
analyses  show  that  the  proposed  1993 
FCRPS  operations,  which  include  watar 
volumes  set  aside  for  juvmile  fish  flow 
augmentation,  avoided  jeopardy  to  the 
continued  existence  of  listed  Snake 
River  stocks  according  to  NMFS'  own 
standards;  and  (2)  available  data, 
although  inconclusive,  suggest  that  the 
proposed  flow  levels  will  not  improve 
measurably  juvenile  or  adult  migration 
survival  of  listed  Snake  River  stocks 
beyond  that  achieved  by  the  water 
volumes  provided  by  the  proposed 
action. 

BPA  supports  actions  proposed  in  the 
BA  for  1993  and  subsequent  years, 
including  the  Water  Budget/vohune 
concept  ror  juvenile  fish  flow 
augmentation.  See  section  VI.  of  this 
ROD  and  Appendix  C  This  action  will 
provide  continued  improvement  in 
FCRPS  operation,  resulting  in  improved 
juvenile  and  adult  migration  survival  for 
all  Snake  and  ColumMa  River 
salmonids. 

b.  Effect  of  Flow  on  Smolt  Survival 

Analysis  of  NMFS'  Biological  Basis  for 
Spring  Flowi 

•  Onca  yearling  have  initiated  directed 
migration,  they  appear  to  migrate  futer  with 
increased  flows  in  the  Snake  Rivar.  Howevar, 
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the  nlatioiuhlp  betwoen  tnvel  Uixm  and 
noolt  (urvival  U  uncertain. 

•  Existing  flow/survival  data  on  spring 
yaarling  outmignnts,  such  as  Sims  ud 
Ossiander  (1081),  may  provide  general 
indicators  of  the  affects  of  flow  on  survival 
in  the  Snake  River.  However,  BPA  has 
serious  concerns  about  the  level  ot 
uncertainty  in  the  flow/survival  and  travel 
time/survival  relationships  that  have  been 
developed  from  these  data.  The  original 
studies  had  substantial  problems  in  study 
designs,  sampling  eiron,  and  changing 
environmental  conditions  betwreen  study 
years.  The  development  of  reservoir  specific 
survival  relationships  relies  on  a  large 
number  of  outdated  assumptions  on  dam 
passage  survival  during  the  yean  of  the 
studies.  In  addition,  these  data  and 
relationships  were  not  corrected  for  fish 
collected  and  transported  during  the  study 
years. 

At  most,  these  "best  available"  data  should 
only  be  used  to  estimate  relative  changes  in 
sxirvival,  and  the  imcertainty  in  the  data 
should  be  recognized  in  any  quantitative 
analyses  supporting  water  management 
decisions  for  downstream  migrant  fish.  Other 
factors  in  addition  to  river  flows  need  to  be 
considered  in  evaluating  fish  survival 

•  Adult  return  data  are  important,  but 
cannot  be  used  to  assess  the  benefits  of  water 
velocity  for  smolt  survival. 

Analysis  of  NMFS'  Biological  Justification  for 
Summer  Flows 

•  No  flow/survival  data  exist  for 
subyearling  fish  in  the  Snake  and  Columbia 
rivers.  In  lieu  of  survival  data,  fish  managers 
have  used  travel  time  as  a  surrogate. 

•  We  disagree  %vith  NMFS  that  flow  is  a 
good  predictor  of  subyearling  chinook  travel 
time.  In  fact,  reserach  by  NMFS  in  the  John 
Day  p>ool  refotes  this  contention  (Sims  and 
Miller  1982;  Miller  and  Sims  1983  and  1984.) 

•  Smolt  development  and  temperature 
probably  play  a  more  influential  role  in 
determining  subyearling  migration  behavior 
than  flow.  Only  when  these  two  variables  are 
included  can  the  migratory  behavior  of 
subyearlings  be  des<7ifoed. 

•  Exposure  to  piredators  in-rivar  is 
probably  decreased  u  travel  time  decreases, 
although  benefits  to  survival  have  not  been 
empirically  quantified. 

•  The  biological  window  for  entry  to  the 
estuary  is  probably  quite  large,  although  this 
topic  should  be  Investigated. 

•  Priority  should  be  given  to  studying  the 
efficacy  of  augmenting  flows  in  summer  for 
temperature  control  to  benefit  adults. 

Multiple  Environmental  Factors  Affect 
Smolt  Suivival.  Not  Just  Flow 

It  is  a  mistake  to  focus  almost 
exclusively  on  flow  to  protect  listed 
species  because  other  environmental 
and  physical  bctors,  both  riverine  and 
marine,  afiisct  smolt  survival.  Water 
temperature,  degree  of  smoltification, 
gas  supersaturation,  and  bypass  outfall 
location  are  all  known  to  have 
significant  impacts.  And.  these  variables 
are  interrelated.  For  example,  travel 
time  is  related  to  level  of  smoltification 
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which  is  related  to  temperature  and 
photoperiod.  Smolt  suivival  is  afiiacted 
by  a  complex  suite  of  variables:  flow  is 
not  the  only  one. 

Because  multiple  environmental 
Cactors  affect  smolt  survi\ml.  a  more 
holistic,  ecosystem  approach  is 
necessary  to  improve  nsh  survival. 
Especially  important  may  be  other  biotic 
factors  such  as  predators  and 
competitors.  Information  related  to  the 
mainstem  Loww  Snake  and  Columbia 
Rivers  as  an  ecosystem  are  critical. 

Statistically  Valid  Information  on  Smolt 
Survival  Is  Essential 

After  three  decades  of  researtJi,  the 
region  still  lacks  necessary  information 
on  flow/survival  relationships.  We  are 
optimistic,  however,  that  recently 
developed  statistical  tools  and  tagging 
techniques  will  provide  increasingly 
reliable  estimates  of  smolt  survivu. 
Survival  data  will  allow  us  to  measure 
the  benefits  of  actions,  such  as  flow 
augmentation,  designed  to  improve  fish 
survival  in-river.  Progress  toward 
rebuilding  salmon  stocks  is  deftendent 
on  being  able  to  identify  the  magnitude, 
location,  and  mechanisms  affecting 
smolt  survival.  Such  data  are  critical  for 
making  major  water  management 
decisions  to  protect  and  enhance 
salmon  and  steelhead  populations  on  a 
sound  scientific  basis. 

c.  Improved  flow  management  to 
benefit  fish.  BPA  supports  the  following 
meastires  to  improve  flow  management 
so  that  the  limited  flow  resources  can  be 
tised  as  effectively  as  possible  to  benefit 
fish: 

•  Pulse  flows,  especially  in  the  Snake 
River.  Because  of  limited  storage  capability, 
particularly  in  the  Snake  River,  flow 
augmentation  cannot  be  provided  for  the 
entire  wild  juvenile  fish  migration  period 
that  spans  several  months.  Given  this 
situation,  an  alternative  water  use  strategy, 
called  pulsing,  was  proposed  by  BPA 
biologists  in  1990.  BPA  suggested  that  flows 
be  "pulsed"  as  a  method  of  moving  juvenile 
fish  downstream  to  transportation  collector 
dams  more  effectively.  Flow  augmentation 
releases  would  be  made  for  several  days  and 
then  rescinded  for  several  days.  This  on-and- 
off  pattern  would  be  repeated  throughout  the 
flow  augmentation  period.  Pulsing  flow 
augmentation  releases  vrauld  provide 
increased  flow  levels  for  wild  stocks 
throughout  a  greater  proportion  of  their 
migration  period. 

•  Augment  flows  when  stocks  that  respond 
are  present.  Flowrs  may  not  need  to  be 
augmented  for  wild  summer  chinook 
juveniles,  the  earliest  migrants  in  the  Snake 
River  system.  These  fish  readily  move 
downstream  even  in  very  low  flow 
conditions  (Achord  1992  and  Mathe%ifs  et  al. 
1990  and  1992).  The  limited  water  supply 
may  be  better  used  for  spring  chinook  in 
early  to  mid  May.  Flow  augmentation  should 


be  taigated  at  the  stocks  most  likely  to 
respond  to  augmentation. 

•  Obtain  RMl-time  monitoring  Data.  To 
allocate  man  efSciently  the  limited  water 
supply,  we  need  to  use  real-time  monitoring 
data  from  the  natal  streams  and  monitoring 
stations  along  the  river  u  juvenile  fish 
migrate  to  the  ocean.  Data  suggest  that  real" 
time  monitoring  could  help  to  allocate  mote 
efficiently  avaibble  flows  (e.g.,  Rondorf  and 
Miller  1993). 

d.  Physical  constraints  of  reservoir 
storage.  NMFS  recommendations  are 
difficult  to  meet,  given  the  physical 
constraints  of  the  Columbia  River.  The 
Columbia  River  system  has  limited 
reservoir  storage  capacity.  Total 
Columbia  River  storage  is  55.3  MAF.  Of 
this  total.  Snake  River  storage  capacity 
is  only  approximately  11  MAF.  Only  2 
MAF  is  available  from  Dworshak 
Reservoir,  and  1  MAF  is  available  from 
Brownlee  Dam,  which  is  controlled  by 
a  private  entity,  the  Idaho  Power 
0>mpany.  The  remaining  8  MAF  of 
storage  capacity  in  the  Snake  River  is 
divided  among  26  reservoirs  in  the 
Snake  River  above  Brownlee  Dcun. 

These  limitations  and  weather 
vagaries  raider  it  diallenging  to  provide 
the  flows  that  NMFS  estimates  in  1993. 
To  do  so,  the  Dworshak.  Htmgiy  Horse, 
and  Libby  Reservoirs  may  have  to  be 
drawn  far  below  normal  water  levels. 
Recreation,  irrigation,  and  other  uses 
will  also  be  adversely  affiected.  Action 
agencies  are  faced,  at  the  Libby 
F^rvoir.  with  the  difficult  challenge  of 
managing  reservoir  operations  for 
juvenile  salmon  migration  while  also 
providing  outflows  of  water  believed  by 
the  USFWS  to  be  needed  for  white 
sturgeon,  a  candidate  ESA  species 
which  resides  in  the  Kootenai  River 
below  Libby  Dam. 

As  difficult  as  it  is  to  provide  NMFS 
flow  levels  contained  in  the  Incidental 
Take  statement,  it  could  be  physically 
impossible  to  provide  the  flow  levels 
that  NMFS  recommends  for  futtira 
consideration  as  a  conservation  measure 
without  literally  draining  the  storage 
reservoire.  (NMFS  Biological  Opinion, 
Section  Vm.B.fi.  at  p.  70) 

The  practical  effects  on  a  multi- 
purpose river  system  are  obvious: 
resident  fish  and  wildlifis.  irrigation, 
recreation,  transportation,  and  power 
use  must  be  curtailed  or  severely 
restricted  so  that  reservoira  can  be 
drafted  to  provide  flow  for  migrating 
listed  species.* 


•  PonMT  uaan  an  particulwly  at  risk;  if  winter 
ttonns  do  not  rafill  die  rasarrotis,  BPA  will  bs 
unable  to  call  on  hydro  power  to  mast  Noitbwaat 
ateclric  needs.  The  hydro  Byst«n  oomprlaas  M.6% 
of  BPA  total  eUctric  capodty.  The  aconomlc  coata 
ol  operatiaaal  OMaauraa  an  aKpodad  to  cost  BP  A 
ntofMyan.  For  additional  Infomattoa,  tea 
Appendix  C 
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e.  Impacts  to  FCRPS  of  Implementing 
Flow  Levels  in  BO. 

Discussion  of  Additional  July 
Measures  Added  to  the  Biological 
Opinion  by  Letter.  During  the 
consultation  process,  NMFS  identified 
several  measures  that  they  expected 
could  minimize  incidental  take  of  the 
Snake  River  juvenile  fall  chinook  in 
July.  The  action  agencies  agreed  to 
pursue  implementation  of  the  measures, 
and  BPA  has  assessed  their  effect.  The 
additional  excess  energy  produced  by 
these  measures  is  estimated  to  be  about 
2500  average  megawatts.  The  net  cost  of 
the  group  of  measures  to  the  federal 
system  is  expected  to  ranee  from  $10- 
15  million  if  BPA  succeeds  in  signing 
contracts  with  other  utilities  to 
exchange  about  1100  average  megawatts 
in  July. 

Effects  on  rcRPS  of  implementing  the 
flow  levels  in  Measure  1  of  the 
incidental  take  statement.  In  their 
Biological  Opinion  on  1993  operations 
of  the  hydrosystem,  NMFS  recommends 
flow  levels  in  the  lower  Snake  and 
Columbia  Rivers.  They  described  the 
flow  levels  in  Section  VI  as:  85  kefs  in 
the  Snake  River  between  April  10  and 
Jime  20;  SO  kefs  in  the  Snake  River 
between  June  21  and  July  31;  200  kefs 
in  the  lower  Columbia  River  between 
April  20  and  June  30;  and  160  cfs  in  the 
lower  Columbia  River  between  July  1 
and  July  31.  Fiulher.  they  recommended 
these  flow  levels  on  a  biweekly  average 
basis. 

Recent  water  projections  indicate  that 
natural  streamflows  may  result  in  flows 
lower  than  the  flow  levels  described 
above.  If  so,  the  additional  costs  could 


be  $50-60  million.  Consequently,  as 
described  in  Measure  l.a(l)  of  the 
incidental  take  statement  (FCRPS  B.O. 
at  91),  the  operating  agencies  and  NMFS 
are  engaged  in  an  inseason  management 
process  to  determine  how  to  shape 
available  water  augmentation  volumes 
based  on  real  time  information 
regarding  the  timing  of  juvenile  salmon 
migration. 

BPA  also  analyzed  the  effects  on 
FCRPS  of  implementing  flow  levels, 
which  were  greater  than  the  ones  in  the 
1993  Plan,  described  by  NMFS  in  the 
Conservation  Recommendations  section 
of  the  1993  B.O.  To  summarize,  the 
increased  annual  net  cost  would  average 
83  million  dollars  with  single  year 
impacts  ranging  from  $0-430  million.  In 
addition,  these  increased  flow  levels 
would  produce  severe  impacts  to  the 
ecology  of  storage  reservoirs  and 
economies  of  the  communities  that 
depend  on  them.  The  FCRPS  does  not 
have  the  storage  capacity  to  allow 
operators  to  meet  NMFS  Conservation 
recommendations  much  of  the  time.  See 
Appendix  C 

/.  Summary.  In  conclusion,  BPA 
believes  that  the  biological  basis  for 
NMFS'  flow  recommendations  is  weak 
and.  even  if  it  was  not,  there  are  severe 
physical  constraints  on  storage  capacity 
of  FCRPS  that  may  preclude  the 
operating  agencies  from  meeting  the 
targets  in  some  years.  BPA  agrees  that 
adequate  quality  and  quantity  of  flow  is 
important  for  fish  survival,  llie  key 
questions  are:  how  much  flow  is 
required  and  when  is  it  needed?  We 
encourage  the  region  to  strive  to  obtain 


definitive  scientific  data  to  answer  these 
quesdons. 

4.  Review  of  Non-Flow  Measures 

a.  Introduction.  There  are  other 
measures,  besides  flow,  that  are 
important  to  rebuilding  the  Snake  River 
stocks.  BPA  supports  such  actions  as: 
spill,  transportation,  peak  efficiency, 
■predator  control,  juvenile  and  adult 
bypass  improvements.  These  measures, 
which  are  described  briefly  below,  are 
discussed  in  detail  in  Appendix  E. 

b.  Spill.  Spill  is  an  interim  strategy  to 
improve  juvenile  fish  migration 
conditions  at  dams.  Available 
information,  however,  indicates  when 
spill  levels  are  too  hi^,  both  juvenile 
and  adult  fish  passage  conditions  may 
be  compromised  by  adverse  hydraulic 
conditions  and/or  excessive  gas 
supersaturation.  Therefore,  it  is 
imperative  to  consider  potential 
negative  effects  of  spill  when  spill  levels 
are  established.  In  some  cases,  spill 
levels  necessary  to  achieve  70/50  or  80/ 
70  percent  FPE  standards  result  in 
detrimental  conditions  to  fish.  These 
detrimental  effiacts  may  diminish  the 
anticipated  benefit  of  spill  to  project 
passage  survival,  and  in  some  cases, 
could  result  in  overall  decreases  in  fish 
survival. 

Since  1989,  spill  for  fish  passage  has 
been  based  on  the  1989  Fish  Spill 
Memorandum  of  Agreement  (MOA)  and 
consultation  with  NMFS.  In  addition, 
the  operating  agencies  provided  spill  for 
fish  passage  at  Bonneville  Dam 
beginning  in  1992.  hi  1993,  BPA  will 
manage  water  to  meet  the  following 
spill  provisions: 


Table  1 

.—1993  Spill  for  Fish  Passage 

Project 

Sprtng 

Sumner 

Dates 

Hours 

Amount 

Deles 

Hours 

Amount 

Bonneville  1  — 
The  Danes'  ..... 

John  Days  

Ice  Harbor*  ..... 

....••  H M ". 

•••••>•■•■■•••••*••■•*• 

4/l5-«/14 
5/1-6/6 
5/1-«/6 

4/15-5«1 

24  hM 

24h/d 

0 

1800-0600 

50% 

10 

0 

60 

6/15-8/31 
6/7-8/23 
6/7-«C3 
6/1-6/23 

24h/d 

24h/d 

2000-0600 

1800-0600 

40% 

5 

20 

30 

1  Based  on  the  Corps' 1993  nsh  Passage  Plan.  ^^ 

"Based  on  the  1969  Fish  Spl  Memorandum  o«  Aflreement;  «p»l  typically  occurs  from  2000-0400. 

sBased  on  the  1969  FtehSpil  Memorandum  o<  Agreement.        _„,._.    .^^,  «_._«_  ^ -^  c/-od« 

4Based  on  consultation  with  National  Marine  Fisheries  and  the  1993  Biologicel  Opinion  on  Operation  of  the  FCRPS. 
Note-  Planned  flsh  wil  Is  not  provided  at  McNary,  Lower  Monumental,  UtBe  Goose,  or  Lower  Granrte  Dams.  Actual  spill  mey  be  modiHed 
foOowing  conauHation  wnh  NMFS  If  of  gas  bubble  disease  or  excessive  total  dissolved  gas  levels  are  observed. 


c.  Transportation.  BPA  supports  a  full 
transportation  program  consistent  with 
1993  planned  operations  as  described  in 
the  1993  FCRPS  Biological  Assessment 

d.  Peak  efficiency.  BPA  will  make 
load  requests  consistent  with 
"Bonneville  Power  Administration's 
System  Load  Shaping  Guidelines  to 


Enable  Operating  Turbines  at  Peak 
Efficiency".  The  Guidelines  enable 
operating  turbines  within  1  percent  of 
peak  efficiency  under  most  conditions 
during  the  fish  migration  but  allow 
turbine  operations  outside  peak 
efficiency  under  some  specified 
conditions. 


e.  Predator  control.  BPA  will  continue 
to  fiind  the  fishery  agencies  and  Tribes 
to  implement  the  Squawfish 
Management  Program  in  1993  as 
follows: 

(1)  Sport-reward  fishery.  This  fishery 
ranges  from  the  mainstem  Columbia  and 
Snake  Rivers  up  to  Hell's  Canyon  on  the 
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Snake  Rw  md  Priest  Rapids  ^m  on 
th«  Mid-Columbia. 

(2)  rrnw  rti^n  IliiB Ubmev  occurs 
at  the  eight  Federal  mainatwn  dams. 

(3)  RBspumlMe  utifization  of 
harviuted  squamfidi. 

(4)  KujubilIi  on  predator^rey 
dynamics. 

(5)  fifdiUDon  Xn  ne  eHectiTenees  of 
the  program. 

(6)  Oevnopiusiit  of  prey  pioleclion 
aimed  at  redudng  pradetor-prey 
encounteis  vnd  jjteuaior  ieenitig 
efficiency. 

/.  JuvBidk  on*  tntut  possogB 
impwvBOttilts.  To  improre  the  joreniie 
and  adult  passage  sjf stems  dunog  19§3, 
BPA  supports  the  Garps  in  the  fc^ewing 
woik: 

(1)  At  Bonneville  Dam,  beceuse  of  the 
poor  perfonaance  of  the  juvenile  bypass 
facilities  far  euHrearling  chinook  in 
terms  of  both  fin  guidance  efficiency 
and  fi^  snnriTal,  the  Corps  plans  to 
remove  afl  eabmersible  traveling  screens 
from  bodi  poweihouses  during  the 
summer  uiigiation  season  *t  an  interim 
action  to  improve  passage  survival. 
Reseasdters  will  auo  evaluate  fish 
guidance  efficiency  of  new  bypass 
improvenents  at  uie  second 
powerhouse  and  determine  fish  passage 
survival  through  the  first  powerhouse 
bypass. 

(2)  At  the  Dalles  Dam,  evaluate  fish 
guidance  efficiency  of  prototype 
extended-MOfui  screens. 

(3)  At  McNary  Dan,  coBtinoe  toeting 
prototype  eattended-length  screens  for 
the  ^ovmile  bypass  fadtity. 

(4)  At  Ice  Harbor  Dun,  approxlmataly 
2.000  cfs  will  be  discharged  through  the 
ice  and  trash  sluiceway  for  24  hours  per 
day  during  the  juvenile  passage  season. 
New  traveling  screens  will  be  installed 
in  all  turbine  units  and  fish  will  exit 
gatewells  ♦*"^'b^  new  14-inch  orifices. 
This  will  be  an  intaiim  operation  until 
a  new  juvenile  fish  bypass  fedlity  is 
completed  in  1996  (see  Coipt' 
Biological  Assessment  oa  Interim 
Operations  of  ka  Harbor.  October  1992). 

{S)  At  Lower  Monumental  Dam, 
condud  tests  on  juvenile  fish  passage 
through  the  outfall  pipe  and  holding 
and  loading  fsdlities. 

ifi)  At  little  Gooee  Dam,  evaluate  fish 
guidance  efficiency  of  prototype 
extended-length  screens. 

(7)  Corps'  Fish  Passage  Plan. 

(8)  Corpe*  Preyed  Ii^vovements  for 
Emlaagond  Spades  Program. 

S.  Standard  for  Avoidance  of  Jeopardy 

NMFS'  standard  for  avoidance  of 
jeopardv  calls  for  reductions  in  human- 
uuniced  mortality  by  each  action 
agency.  In  addition,  overall  redudions 
in  buman-indu<»d  mortality  by  adion 


agendes  and  efttmrs  nuat  be  suffident  to 
provide  reasmaMe  oeiteliity  atf  a 
revereal  of  pepwlatien  decliiaes. 
8P A  suppects  tUs  ooBoept  The 

re^oa  araetaicAiawe  a  revaiwl  sf 
populatiaB  derlinai.  and  each  adar 
miatoontrlbate  to  this  revwsal  by 
redudng  mntidtty  tor  iau  easing 
survival)  iMuMiif  from  its  actions. 
However,  BPA  has  concerns  writh 
potential  BMsapfliratinn  of  this  coitoept. 
Brief  dasdiptioas  of  three  concerns 
follaw. 

First.  BPA  believes  that  NMFS 
undwastimaias  the  increases  in  survival 
(and  redudions  in  human-induced 
mortality)  adiieved  by  the  operating 
agencies.  Thia  underestimation 
potenti^y  leads  the  operating  agendes 
to  MP<li»^^*  saore  measures  than 
necessary  to  avoid  jeopardv. 

Secono.  NMFS  tends  to  focus  on 
projections  of  How  levels,  which  will 
vary  with  natural  conditions.  This 
emphasis  raises  a  concern  that  NMFS 
might  misapnly  the  no-jeopardy  concept 
by  ignoring  we  fad  that  actud  flows 
will  sometimes  be  above  and  sometimes 
below  earlier  projections  and  instead 
construe  prior  projediofis  of  flows  as 
conditions  forevoiding  jeopvdy. 

Third.  NKff^'  eppbcation  of  the 
stuidud  eltaws  for  continued 

Eopubition  dedines  over  tiie  short  %erm 
efore  st^lisation  occun.  Given  flia 
low  populations  of  the  listed  spedes, 
continued  decRnes  expose  the  spedes 
to  continued  demographic  risks  of 
extindion.  Gomequenftly,  BPA  fnon 
consideraftioR  of  a  more  rigorous 
application  of  the  standard  diet  averts 
short-term  declines.  One  example  far 
consideration  is  axmual  increases  in  a 
rolling  three-year  median  escapement. 
Sudi  a  standard  places  more  emphasis 
upon  measures  with  near  term  benefits 
upon  the  listed  species,  such  as  reduced 
harvest  and  improved  passage 
conditions  for  retuinmg  adults. 

For  a  more  complete  consideration  of 
these  concerns,  see  Appendix  A  of  this 
ROD,  which  is  entitled.  'Hleview  of 
NMFS  No-  Jeopardy  Standard." 

6.  Fishery  Management 

Improvements  in  fishery  management 
are  critical  to  improvements  in 
spawning  escapement  and  survival  of 
the  listed  species.  Current  management 
regimes  could  achieve  dramatic 
increases  in  eacapement  over  the  short 
term.  In  Appendix  E.  entitled  Reviewof 
Fishery  Management,  identifies  dianges 
in  fishiery  mflnagement  that  could 
achieve  these  increases. 

7.  Critical  Habitat 

Federal  agendes  have  a  responsibility 
to  ensure  that  their  actions  are  not  Hkely 


to  nstth  in  tbadestradion  or  adverse 
modification  of  critical  li^iut  of  listed    , 
spedes.  ltU.S£.  fSltMU)-  Recently 
NMFS  prgpaaad  dastgnstioos  of  aitiori 
habitat  for  SmIdb  Uvar.aBdDBye.  firing/ 
sim»narclriBoal:,«ndMlcbiaook.  ST 
FR  S70S1  QSec  2.  tmXl  To  assist 
dedatoiMnakfog.  Ifae  adion  agendes 
have  treated  &•  profpoaed  daatpiation  of 
critical  bamartasthpu^  it  ware  final 
and  inctedadthe  acwaa.  watersheds, 
and  water  fran  tiia  t^par  SoaiBB  River. 
BPA  adkatt  afEad  the  river  system 
hdUtat  of  lilted  apedaa. 

The  rasttlalory  daiakioa  of  the 
destructiaB  or  advarae  aradification  of 
critical  habitat  is  aimtlBr  lo  that  for 
jeopardy.  SO  CFJL  402.02. 
Conseaueady.  BPA's  review  of  impacts 
on  the  lisled  spedes  encompasses 
analysis  of  impacts  on  critical  habitat 
Tha  operating  ^gendea  have  engaged  in 
extensive  oaBsultatioB  with  NMFS  to 
consider  wbatfaer  the  proposed  adkm 
jeopardiws  the  continued  existence  of 
the  apedes  ariaeaits  in  the  destruction, 
or  adverse  modifioation  of  their  critical 
habitat 

Critical  habitat  iiUerads  with 
population  damogFaphics  todetarmina 
the  reprodadive  potential  and  &itura 
populatiea  trnjedary  of  a  listed  salmon 
spedaa.  In  iU  ooBunants  to  NMFS.  BPA 
(1993a)  docamanted  its  rationale  tox 
adding  areas  to  NMFS'  proposed 
des^ation  ol  critical  habitat 

NMFS  proposed  far  designation  as 
critical  habitat  the  lower  reaches  of  the 
mainstam  Clearwater  River.  57  FR 
57051  (Dec.  2. 1992).  In  addition.  BPA 
(199Sa)  recommended  to  NMFS  that 
additional  areas  of  the  Cleerwatar  River 
system  should  be  included  as  critical 
habitat  for  fall  chinook.  This  essential 
habitat  includes  the  upstream  areas  of 
the  mainstam  Clearwater  that  are 
accessible  to  and  utilized  by  fall 
chinook  spawners,  and  the  water 
quantity  and  quality  attributes  from  the 
inaccessible  areas  of  the  Northfork 
Clearwater  River  above  Dworshak  Dam 
(BPA  1993a.  p^ges  12-16).  Natural 
production  in  the  easantial  spawniag 
and  reariiw  habitats  is  needed  for  the 
£bU  dhinook  populatioos  to  stabilize  in 
the  aaar  lana.  nd  enantually  recover. 
Hm  knvar  Chareralv  Kivar  has 
exteaeive  spawadagand  raering  habitat 
available  for  faild^ook  which  is 
currently  not  being  seeded  due  to  low 
spawnera  escapement  (Amsberg  et  al. 
1992).  Cramer  and  Neeley  (1993) 
estimated  that  The  run  sise  of  Call 
chinook  salmon  lo  the  Snake  River 
would  be  40  droea  hidier  (about 
200.000  vs.  S;000  «KMt^  if  habitat  in 
the  Clearwater  Baaia  ware  aeeded. 

Both  qaaatity  and  qaabty  iasuas  are 
importaat  la  tha  aitkal  bafaitat  trf 
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spring/summer  chinook  since  available 
spawning  and  rearing  habitat  is  not 
currently  seeded  due  to  low  escapement 
(IDFG 1992),  and  the  habitat  essential 
for  the  survival  and  recovery  of  the 
spedes  is  substantially  degraded 
(C3iapman  and  Witty  1993).  The  critical 
spawning  and  rearing  habitat  for  Snake 
lUver  spring/summer  chinook  is  much 
more  extensive  than  for  Call  chinook:  It 
includes  the  entire  Grande  Ronde, 
Imnaha.  Salmon,  and  Tucannon 
subbarins,  and  Asotin,  Ckanite,  and 
Sheep  creeks.  57  FR  57051  (Dec.  2, 
1992).  In  its  comments  to  NMFS,  BPA 
(1993a)  documented  the  rationale  for 
including  the  accessible  portions  of  the 
Qearwater  Basin  for  spring/summer 
chinook  spawning  ana  rearing  critical 
habitat. 

Chapman  and  Witty  (1993)  analyzed 
the  efilects  of  various  factors  causing 
degradation  of  essential  spawning, 
rearing,  and  migratory  habitat  for  Snake 
River  spring/summer  chinook  salmon, 
and  recommended  mitigative  actions  to 
improve  survival  and  promote  recovery. 
Enhancement  actions  proposed  bv 
Chapman  and  Witty  (1993)  include 
elements  relating  to:  (a)  enhancement 
and  monitoring  ot  Instream  flows, 
water  quality,  and  temperatures;  (b)  use 
of  flow  augmentation  based  on  the 
results  of  reach  flow-survival  research; 
(c)  implementation  of  land  and  water 
management  policy  in  accordance  with 
federal  regulations  (e.g.,  Forest  Practices 
Act  (USES  guidelines  and  Best 
Management  Practices),  Dredge  and 
Placer  Mining  Act,  Surface  Mining  Act, 
Stream  Qiannel  Protection  Act,  and 
Qean  Water  Act);  (d)  hatchery  reform 
and  evaluation  ;  and  (e)  research  to 
address  critical  uncertainties  (also  see 
^  Whitney  et  al.  1993b). 

VI.  Administrator's  Decision 

Based  upon  the  administrative  record, 
including  the  1993  SQS,  the  FCRPS  BA, 
the  FCaiPS  B.O.  and  this  ROD,  BPA  has 
decided  to  implement  the  proposed 
action  for  reservoir  regulation  and 
project  operations  for  1993  and  future 
years.  The  selected  action  is  a 
modification  of  the  Preferred 
Alternative  identified  in  the  SEIS, 
however,  the  environmental  impacts  of 
the  selected  action  are  substantially  the 
same  as  those  analyzed  within  the 
accompanying  NEPA  documentation, 
particularly  within  Ahemative  4  of  the 
SEIS.  Additionally,  BPA  has  further 
evaluated  impacts  associated  with  the 
selected  action,  as  noted  in  Appendix  C. 
Tlie  selected  action  is  the 
environmentally  preferred  alternative 
because  it  provides  optimal  benefits  for 
fish  and  wildlife.  In  selecting  this 
action,  BPA  has  adopted  all  practical 


means  to  avoid  or  minimize 
environmental  harm. 

Proposed  FCRPS  Operations  for  1993 
ana  Future  Yean 

The  proposed  actions  are  grouped 
into  several  categories:  flow-related 
actions,  spill-related  actions,  and  non- 
flow  measures.  Although  the  action 
agencies  coordinate  their  activities  in 
the  operation  and  management  of  the 
FCRPS,  discrete  agency  actions  are 
identified  for  purposes  of  determining 
statutory  and  contractual  responsibility. 

1.  Flow-Related  Actions 

Flow-related  actions  are  reservoir 
operations,  flow  augmentation,  and 
flood  control  transfers.  Under  reservoir 
operations,  the  Corps  will  operate  the 
four  lower  Snake  River  projects  (Ice 
Harbor,  Lower  Monumental,  Little 
Goose,  and  Lower  Granite)  near 
minimum  operating  pool  from  April  1  to 
July  31.  The  Corps  will  operate  the  three 
lower  Colimibia  River  reservoirs 
(Bonneville,  McNary,  and  the  Dalles)  in 
the  normal  operating  range,  and  the 
John  Day  reservoir  will  be  lowered  to 
minimum  irrigation  pool  firom  May  1  to 
August  31,  unless  higher  pool  levels  are 
required  to  avoid  impacts  to  irrigation 
intake  facilities  on  the  reservoir. 

Flow  augmentation  actions  involve 
releases  of  water  in  addition  to 
minimum  operating  flows.  BPA 
proposes  to  augment  lower  Columbia 
River  flows  bom  May  1  to  June  30  by 
increasing  the  3.45  Million  Acre  Feet 
(MAF)  Water  Budget  releases  with 
additional  flow  augmentation  of  up  to 
3.0  MAF  with  releases  boxH  Arrow 
reservoir  and  from  the  BOR-operated 
Grand  Coulee  reservoir.  However,  BPA 
and  BOR  will  retain  the  ability  to  shift 
up  to  1.0  MAF  firom  the  3.0  MAF  spring 
augmentation  to  the  summer  period  of 
July  1  to  July  30.  The  additional  storage 
will  be  obtained  if  required  through 
power  purchase  and  exchange  activities, 
with  associated  storage  carried  out  by 
BPA.  Brownlee  operation  will  reflect 
historical  releases  plus  110  thousand 
acre  feet  (KAF)  Water  Budget  releases  in 
May. 

In  addition,  BPA  expects  to  enter  into 
an  agreement  to  arrange  firm  releases  of 
NTSA  water  firom  BCH  in  the  July 
period  to  increase  summer  flows  in  the 
lower  Columbia  River  up  to  10  kcfe.  To 
increase  these  flows  an  additional  4 
cubic  feet  per  second  (kefs),  BOR  has 
agreed  to  provide  an  additional  3  feet  of 
draft  at  C^nd  Coulee  in  July.* 


At  Dworshak  reservoir  on  the  north 
fork  of  the  Clearwater  River  in  Idaho, 
the  Corps  will  provide  supplemental 
releases  of  1,000  MAF  from  April  10  to 
June  20,  plus  minimum  flows  of  1.2  kefs 
if  the  runofif  forecast  is  16  MAF  or 
less.  10  If  the  runoff  forecast  is  greater 
than  16  MAF,  924  KAF  will  be  available 
for  flow  augmentation,  subject  to  refill 
and  resulting  flows  at  Lower  Granite 
Dam.  Id.  The  Corpses  also  agreed  to 
retain  flexibility  to  shift  a  portion  of  the 
spring  flow  augmentation  water  to  the 
June  21  to  July  31  period  to  aid  juvenile 
fall  chinook.  Id.  From  June  21  to 
September  30,  the  Corps  will  provide 
470  KAF,  above  1.2  kcfii  minimum 
discharge,  which  includes  an  additional 
release  of  up  to  200  KAF  above  1.2  kefs 
in  July  and/or  August  to  benefit  summer 
juvenile  migrants  and/or  adult  migrants. 
Id. 

To  ensure  a  high  probability  of  being 
on  flood  control  rule  curve  by  April 
1994,  the  Corps  wrill  maintain  1.2  kcfe 
discJiarge  from  October  through  April, 
unless  higher  discharges  are  required  for 
flood  control  or  for  short-term  power 
emergencies.  11  On  December  15,  the 
Corps  ¥fil\  seek  to  be  at  the  1,558  foot 
elevation  in  the  reservoir,  which  is  the 
winter  flood  draft  maximimi  elevation. 
This  Dworshak  operation  will  allow 
more  flexibility  by  providing  more 
water  that  can  be  shaped  on  a  short-term 
basis. 

For  the  April  15  to  June  15  period,  the 
Bureau  and  BPA  will  arrange  for  the 
release  of  up  to  190  KAF  from  Bureau 
projects  ana  upper  Snake  River  water 
banks,  respectively.  The  availability  of 
water  for  rental  is  dependent  upon 
water  surplus  to  irrigation  demands. 
The  Bureau  has  also  agreed  to  retain  the 
flexibility  to  shift  a  portion  of  the  spring 
Snake  River  augmentation  water  to  the 
June  21  to  July  31  stmuner  period.  BPA 
and  Bureau  will  arrange  with  Idaho 
Power  Company  (IPC)  for  the  release  of 
up  to  137  KAF  of  storage  from  Brownlee 
reservoir  in  July.  This  release  is 
dependent  upon  refill  of  the  137  KAF 
amount  in  Brownlee  reservoir  in  August 
from  uncontracted  storage  with  Bureau 
projects  and  surplus  irrigation  water 
made  available  for  flow  augmentation 
firom  Idaho  water  banks.  IPC  has  also 
a^eed  to  release  up  to  100  KAF  firom 
Brownlee  reservoir  during  the 


•Watar  U  "drafted"  Irom  a  KMrvoir  wftMO  It  U 
raieasad  from  a  ttoraga  raaanroir.  Grand  Coulaa  U 
a  ttoraga  raaanroir.  Olbar  protacto,  Uka  tba  4  lowar 
Soaka  IUv«  proiacU  ara  "run  of  Iba  rivar"  proiacU 
maaning  thai  ih«y  hava  no  ttoraga  capability. 


••Dwranhak  U  a  profacl  «fttb  a  staniUcant 
raaarroir.  Hittaricalljr,  tfaa  D«*onhak  raiarvoir  hat 
baan  mainlainad  at  a  U|bar  pool  alvaUoo  than  will 
ba  posaibia  undar  tfaa  NMFS  Biological  Opinion. 
Tha  higbar  alavation  allowad  racraadooal 
opportainitiaa.  Now  Dwonhak  la  baing  drawndowo 
ti^ficantly  to  support  iacnaaad  Snaka  Rivar 
flow*,  to  tha  datrimant  of  raoaatiao. 

>i  Flood  control  rula  cunra  ii  a  curva.  or  family 
of  curraa,  indicating  raaarvoir  drawdown  raquirad 
to  control  flood*. 
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Septwhir  l-Mpariod  lar  iMapewtwe 
control  likflMriM  <fauiag  Ikk  period. 
BPA  andlOB  will  oira^a  for  th* 
relau*  of  MO  KAF  frcBi  tka  apper 
Sons  Kiw  BMIB  for  taBporoturs 
control.  TWgwJMM  may  m  dependent 
upon  the  avatinhmty  of  soiplue 
irri§etiaa  water  in  the  apper  Snake 
Rivor  Basin. 

Flow  avpnentatian  caa  be  enhaaoad 
by  flood  coatial  tranafara.  which 
inwilva  ihiftiag  tyMen  fkiod  cxntrsl 
stora^  craaccty  froni  one  reearvoir  to 
another.  It  Aa  April  forecast  predicts 
runoff  to  Dwonhak  of  3jQ  MAF  or  less 
between  April  15  and  30.  the  COE  will 
shift  Dwonfaak  system  flood  control 
reyuiainants  to  the  BOR  Grand  Coniee 
resarroir.  If  aeoaasary,  Brownlee  syatan 
flood  coittfal  aaquiiBiiiaiils  will  alao  be 
tjansfawed  la  Gnnd  Couleo. 

To  replace  or  mitigate  the  lost 
hydroelectric  gaoeratioB  caused  by  any 
of  these  flow-ielated  actions,  BPA  will 
purchase  or  aachange  aaooBts  of  power 
equivdantto  the  amounts  that  wenkl 
have  been  ganaiated  if  the  additional 
water  stored  for  flow  augoientation  or 
the  amouaAs  niUed  had  been  available 
for  power  proaaction. 

2.  Spin-Ralated  Actions 

Spill  is  the  passage  <rf  water  over  a 
project  spillway  without  going  through 
the  turfaiiiBS  to  produce  elmitrtcity.  Spill 
can  be  forced,  when  there  is  no  storage 
capability  aad  Rows  exceed  tuibine 
capacity.  The  apill  actions  which  are  the 
subject  of  ttis  record  of  dedsion, 
however,  are  planned.  They  will  spill 
water  to  aid  the  migration  of 
downstream  jureniles.  Juvenile  survival 
is  known  to  be  increased  when  fish  are 
spilled  over  a  dam  which  does  n<^  have 
adequate  fish  bypass  facilities.  However. 
spiH  also  increases  nitrogen 
supersatoratioB  in  water,  which  can 
adversely  affect  firfi. 

Pttisaaflt  to  a  Spill  Agreement 
previously  executed  by  BPA  fish 
agencies  and  Trfties,  and  the  April  1992 
Biological  Opinion.  BPA  will  request, 
and  the  Corps  will  implement,  spill  at 
The  Dalles,  fohn  Day,  and  Ice  Harbor 
dams.ii  Spill  at  Bonneville  dam  will  be 
in  accordance  wiA  tfie  Corps'  1993  Fish 
Passage  Plan  (FPP).  Fish  agencies  and 
Tribes  will  m^^e  spill  reqviests  through 
the  Fish  Passage  Center,  a  BPA  funded 
entity.  The  COE  will  continue  to  operete 
the  DissoKradCas  Monitoring  Program. 


previdMihala 
ov«a 
iuvanilafiah 
10  jPMn  or  until 

ntopajwt  wtUaifqr  1b«  COM  «f  tka 
part  «f  prolact  ctwU. 


The  program  provides  eutomated 
measurements  of  dissolved  gas 
concentrations  from  23  stations  along 
the  river  system.  In  19f3,  spill  for  nsi 
passage  will  not  be  provided  at  the 
Lower  Gcanita.  Uttia  Gooaa.  Lowrar 
M(miuBaotal,  aad  KicNaiy  pto)BCta. 
SpiU  iasot  needed  at  thaaa  fadtitisa 
because  fuvenile  salnMO  are  being 
collected  and  txanspoted  by  bai^  from 
these  funlitiaa.'" 

3.  Non-Flow  Measiires 

la  additioa  to  flow-  and  spill-related 
actions  pro{>osed  by  the  FCRPS 
agencies.  BPA,  the  Corps  and  Bureau 
undertdw  othar  measures  %rithin  their 
respecthre  statutory  authorities  to 
improve  cooditioDS  for  weak 
anadromous  stocks,  especially  the  listed 
species.  A  full  description  of  these 
measures  fat  1993  is  contained  in 
Appendix  A  of  the  Biological 
Aasessment.  fSEIS  Appendix  J)-  Some  of 
these  Biaasuias  were  implemented 
before  the  Snake  Bivar  salaxm  Ustiags 
occurrad,  and  sc|^  have  bean 
undertaken  in  sasponse  to  the  listings. 
For  example,  the  Corps  will  continue  or 
undertake  (1)  the  Pro|ect  Improvemaots 
for  Endaogeiad  Spades  Program;  (2)  the 
opentkm  and  maintenanoe  of  various 
juvenile  and  aduh  fish  passage  facilities, 
suchaa  firii  ^rpasses,  spillways, 
sluiceways,  and  fish  ladders;  (3)  the 
Fish  Transportation  Propwn;  (4) 
coordinated  fish  hatchery  releases;  (5) 
and  various  researdi  and  monitoriiag 
efforts.  Fxft  details  of  these  non-low 
project  operatians,  see  the  1993  FFP. 

In  1993,  BPA  will  continue  funding 
numerous  measures  to  protect,  mitigate, 
and  enhance  weak  and  listed  stodcs. 
Because  squawfish  are  the  primary 

Eredatar  of  juvenile  safaaoD  in  the 
ydroaystem,  BPA  will  continue  to  fund 
a  multi-fsoeted  program  to  reduce 
squawfish  predatkm,  including  removal 
fisheries,  lurvest  tedmology  research, 
prey  protection  measures,  and  basic 
biological  research.  BPA  will  also 
continue  enhanced  law  enforcement  of 
illegal  fisheries.  A  multi-jurisdiction 
police  force  now  operates  at  full 
capacity  and  mil  do  so  again  in  1993. 
BPA  will  also  oontinue  to  hind  4m 
Sinok  Monitoring/Water  Budget 
Management  Program.  Mainstem 
passage  Passive  Integrated  Transponder 
(PIT]  tag  data  will  again  be  used  for 
making  real  time  dedsions  related  to 
this  program.  PIT  tags  enable  the 
investigation  of  Uie  relation^ips  «»ong 
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i>  Fish  traiuportation  it  an  important  part  of  tha 
fiih  racwarjr  plan,  a  is  Ifaa  flMbiaoi  «f  a  aapanta 
triolofkal  opiniae  dalad  April  M.  t«S3.  Slwdiaa 
•how  aMI  luwanila  aMr«i«al  iacfaaaai  «rhaa  fiah  ara 
traaapartaa.  Saa  NMSF  Bioiastoal  OpiBiaa  flf  Majr 
26. 1993  as  FCRK  QpanliaM«l  pagaSr. 


flows,  spiU,  travel  tioM,  amoU 
condition,  amolt  aurvival,  «id  aduh 
prodMctiaB.  Tiaaa  series  FIT  ti«  data  an 
used  to  ewahuia  the  efiectivaness  of  the 
Water  BwifBt  aDd  raktad  actions.  In 
1993.  a  pilotfltHdy  will  utiliae  PIT  tag 
tec^olagy  aad  new  analytical 
approacfaas  to  estimate  smoh  survival 
and  tmvel  time  is  tfM  Lower  Snake 
River.  If  succaasfeL  research  will 
continue  in  1994. 1995  and  1996,  tha 
findings  may  ha  applied  toward 
determining  aonrival  estimates  for  wild 
Chinook  sainian  migrants. 

FCRPS  water  and  power  management 
and  transaaisBian  sjrstem  operations  by 
BPA  will  be  subject  to  these  proposed 
actions,  unless  eaoergency  omditions  or 
changed  conditions  warrant  modified 
operations.  In  the  event  that  either  of 
the  latter  ciroumstances  should  occur. 
BPA  aad  other  adion  agencies  will 
reinitiate  consultation  with  N\ff^,  and 
other  action  agendes. 

B.  The  Proposed  Aobon  Complies  With 
the  ESA  and  Is  Consistent  With  the     • 
FCRPS  BO 

Considering  all  of  this  information 
and  factors,  as  well  as  the  professional 
judgment  of  its  sdentists,  BPA  believes 
that  the  action  proposed  by  the 
operating  agendes  increases  the 
survival  (and  reduces  the  mortality)  of 
Snake  River  sockeya,  spring/summer 
Chinook,  and  fall  ddnook.  BPA's 
analyses  during  consultation  with 
NMFS  substantiates  the  results 
expressed  in  the  FCRPS  BA.  For  Snake 
River  sockeye.  the  increase  in  survival 
(or  reduction  in  mortality)  resulting 
from  proposed  operations,  combined 
with  the  benefits  of  the  captive 
broodstock  program,  show  that  FCRPS 
operations  are  not  Ukely  to  reduce 
appredably  the  Iflcelfliood  of  survival 
For  Snake  River  spriqg/summer  chinook 
and  fall  chinook,  the  proposed 
operations  significaatly  improve 
stirvival  (or  reduce  mortality)  relative  to 
the  1986-1990  base  period,  and 
combined  aSacts  analysis  shows  a 
reasonable  certainty  that  popul^ions  of 
these  fish  wiU  stabUiBe  and  increase  in 
the  long  term. 

By  redudng  mortality  relative  to  a 
198&-1990  bMa  pmiod,  and  because 
analyses  of  coo^inad  affects  shows  a 
reversal  of  population  declines  in  the 
long  tenn.  tha  aelactBd  acti<»  satisfies 
NMFS'  staadard  far  avoiding  jec^mrdy. 
Given  hialorically  low  population 
levels,  BPA  encourages  afiforta  to  avert 
continued  declines  in  populatian  levels 
over  the  near  term.  Baoause  tha  aelected 
action  indudea  meaaiues  to  benefit 
retuminc  adults,  tha  proposed  action 
would  auo  aatisfy  a  mate  r^ioas 
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standard  that  averted  the  short-term 
continued  population  declines. 

In  addition,  BPA's  analysis  shows  the 
selection  action  is  not  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  of  the  listed  spedes. 

BPA  continues  to  believe  that  there  is 
no  conclusive  biological  data  to  support 
the  flow  levels  advocated  by  NMFS  in 
the  FCRPS  B.O.  at  4.  See  Section  V.C3.C 
and  Appendix  C  of  this  ROD.  As  stated 
in  this  ROD,  the  flow/siirvival 
relationship  has  not  been  biologically 
established  sufficient  to  justify  the  flow 
levels  recommended  by  NMFS.  Id.  at 
Section  V.C3.  However.  BPA  concludes 
that  the  measures  the  action  agencies 
are  undertaking  in  the  course  of  1903 
hydro  operations  mil  be  sufficient  to 
reach  the  result  desired  by  NMFS  to  use 


flow  augmentation  to  aid  salmon 
migration  and  survival. 

BPA  believes  that  the  long-term, 
comprehensive  recovery  plan  being 
developed  by  the  NMFS  Salmon 
Recovery  Team  Mrill  provide  the  means 
to  guide  future  federal  actions  in  all 
sectors  to  bring  about  survival  and 
recovery  of  the  Snake  River  listed 
salmon  species  and  to  protect  the 
region's  weak  anadromous  stocks.  BPA 
looks  to  the  recovery  plan  and  the  NPPC 
Fish  and  Wildlife  Program  to  enable 
BPA  to  undertake  cost-effective  salmon 
recovery  measures  that  will  achieve 
recovery  tmder  the  ESA  while  meeting 
BPA's  water  and  power  management 
responsibilities  under  the  Northwest 
Power  Act 


The  proposed  action  has  also  been 
fiillv  evaluated  for  its  effect  on  the  listed 
Snake  River  salmon  species  bald  enKlas. 
peregrine  felkans,  grizzly  bears,  and 
grey  wolves  under  the  ESA  in  the 
FCRPS  BA.  The  U.S.  Fish  and  Wildlife 
Service  in  its  B.O.  June  11, 1993, 
concurred  that  the  proposed  operation 
would  not  likely  adversely  affect  the 
grey  wolf,  grizzlv  bear,  and  peregrine 
felcon,  and  would  not  likely  Jeopardize 
the  continued  existence  of  the  bald 
eagle.  BPA  concurs  with  this 
conclusion. 

Issued  in  Portland.  Oregon,  on  July  2, 1993. 
lauUUW.HaHy. 
AdminiMtxxttor. 
(PR  Doc  93-17316  Piled  7-23-93;  8:45  am] 
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AOCNCV:  United  States  Fin  , 
Administration.  FEMA.  j 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to.  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Saiisty  Act. 

EFFfCTTVI  DATE:  August  25. 1993. 
ADoncssct:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Qerk.  Federal 
Emergency  Management  Agency.  500  C 
Street.  SW..  room  840.  Washington.  DC 
20472.  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplemental  Infiormation  below, 
ran  RMTfCR  wFonMATiON  contact: 
Larry  Maruskin.  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fin  Administration.  Federal 
Emergency  Management  Agency. 
National  Emergency  Training  Center. 


16825  South  SetoD  Avenue. 
Emmitsburg.  MD  21727.  (301)  447- 
1141. 

•UPPLaen  ART  MRMMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990. 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  mth  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  alEBcting 
commerce  located  in  each  State  tlut 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday.  November  24. 

1992.  57  FR  55314,  and  published 
changes  five  times  previously. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  shoxild  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 

1993.  If  the  published  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  &t>m 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 


"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  hv  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list: 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changM  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections:  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents. 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  July  21, 1993. 
Spenca  W.  Peny, 
Acting  General  Counsel. 
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Property  name 


Aftzorw: 

Poini  HMon  Reaort  at  Squaw  Pei*  .... 
CaKfomiK 

HoMay  Inn  Anaheim  Center 

Manna  Inlamaiional  HoW  .............„...< 

HowMd  Johneon  Lodge 

HoM  QfMon  „. .•...•.•^..., 

HoMI  Sainla  CWre  

Cotorado: 

Radteaon  inn  Cotorado  Springs  Noftf) 

llwAlliar  Qaidena  Resoit 

HoMay  Inn „ 


Holday  Inn  Trinidad  «..,., 

Winoia: 

Cartyle  L  N  Resiaurwii  a  MoM 

EINngham  MoM „..., 

Syamoia  Motor  Lodge  .........«.>.. 

Unooin  Coundy  Inn 


Motol  6 

Ranwda  lnn"QCA  "I 
Country  Host  MoM 


Courtyard  by  Mantott  Ni^enMa 


PO  bOK/RT  No.,  street  ad- 


7677  N.  16«i  St 

1221  S.  Harbor  Blvd  

1119  S.  Robertson  Bivd 

4200  Admiralty  Way 

4545  Waring  Rd 

155  Stuart  St 

302  S.  Maricet  St 

8110  N.  Academy  Blvd  .„ 

1123  VenJe  Dr 

51358  Hwy.  6  and  24 

l-25andEjdt11  

Rl  127  N 

5522  S.  Indiana 

702  E.  Fayette 

271  E.  Deart)om ......^..... 

1750  58)  

3822  S.  Hartem  Ave 

2368  60tt  Ave.  Airport  Rd  .... 

2620  Akport  Rd 

Monee-Manhanen  Rd.  at  k 

57. 
1155E.  DIoNRd 


City,  state/zip 


Phoenix,  AZ  85020 


CA  92805 

Loa  Angeles,  CA  90035 

Marina  Dei  Rey,  CA  90292 

San  Diego.  CA  92120 

San  Francisco.  CA  94105  .. 
San  Jose.  CA  951 13 


Colorado  Springs,  CO  80920 
Colorado  Springs.  CO  80910 
Gtemvood       Springs,       CO 

81601. 
Trinidad.  CO 


Cariyle.  IL  62231  

Chicago.  IL 

Effingham,  IL  62401 
Havana,  IL  62644 .... 
Lincoln.  IL  62656. 

Lyons.  IL  60534  

Molne,  IL  61265  „... 
Moine.  IL  61265  ..... 
Monea,  IL  68449 


NapenriUe.  IL  60563 


Telephone 


(602)  997-2626 

(714)  758-0900 
(310)275-4445 
(310)  301-2000 
(619)  286-7000 
(415)  495-2100 
(408)295-2000 

(719)  598-5770 
(719)475-2564 
(303)945-8551 

(719)  846-4491 

(618)  584-2474 
(312)  363-8422 
(217)  342-4891 
(309)543-4454 

(708)447-2880 
008)784-8711 
(309)  797-1211 
(708)  534-2150 

(708)505-0550 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  07/19/93  Update— Continued 


Propwlynanw 


PO  bOK/RT  No..  MTMi  ad- 


CKy,  stBlaMp 


>•»•  •••••  »—»■>»< 


HoMjiylnn  Ni^wfvW* 

CORwOft  nW » 

Red  Roof  Inn  South  HoNand  #067 

Drury  Inn 

BMt  Wsstxn  SpilngfMd  EMt  ...... 

HoMsy  Inn  WWowbrook 

Maryland: 

R«j  Roof  Inn  #181  Oxon  HM 

Picaw^me  HHton  Inn 

Rad  Roof  Inn  «209  . 
Michigan: 

Supar  8  Motal  Grand  Rapids 

Budgatal  Inn  #741 

Supar  8  Motal 

Tha  Ritz  Cailton  HoW  _ ...........> 

Days  Inn  . 

Holday  Inn  Crowna  Plaza 

Days  Inn  Lansing  SouVt 

Holday  Inn  Taylor 

Mirmasota: 

Rad  Roof  Inn 

Missouri: 

Rad  Roof  Inn — 

HoKday  Inn  Airport  Wsst 

Embassy  Suitas  KC  Intsmational  Airport 


Marriott  Residanca  Inn 

Embassy  Suites  Country  Club  Plaza  . 

Laa's  Summit  Comfort  Inn 

Eoono  Lodga 

Rasidanca  Inn _ 

Dmry  Inn  St  Louis  Airport 

Holiday  Inn  South  County  Cntway 

Holday  kin  St.  Louis  Convention  Cantar 
Nevada: 

Harrah's  Las  Vegas  Casino  Hotel 

Oregon: 

Regency  Inn 

Peppertree  MoM 

Beet  Weelam  Olympic  Inn 
Texas: 

Wva  Inn 

Courtyard  by  Marriott 

Embassy  Suitas 

Embassy  Suites  Hotel  ..... 

Radtoson  Hotel  Resort 

Utah: 

Cedar  City  Holiday  Inn 

West  Winds  Rodeway  Inn  .. 

Comfort  Suitas » 

Radteson  Suite  Hotel 

Comfort  bin 

Comfort  Inn  University 

Holday  Inn  Provo 

Bast  Western  Executive  Inn 

HoMay  Inn  Airport 

Quality  Inn  South 

Holday  Inn  Resort  Hotal  .... 
Vermont- 
Lilac  mn 

Chalet  Salzburg 

The  Inn  at  MonipeNer 

Sunset  Motel  Unit  88 

Sunset  Molsl  Unit  88 

Econo  Lodge  Office 

Swiss  Host  Motel  Office  Buikfng 
Holday  Inn 


^■••■•••••■••••••••••••■i 


W( 


fM  Uon  Inn  Spokane . 


1801  N.  Nc^MT  Blvd  

3240  Vendever  Ave  

17301  S.  Halstad  ., 

3180  S.  Dif1(sen  PInvy 

3090  Stevenson  Dr „. 

7800  S.  Nngery  Rd 

6170  Oxon  Hill  Rd 

1726  Reistsrstonvn  Rd 

Ill  W.  Tknonium  Rd 

727  44(h  St  SW „.. 

2036  Satvlca  Or 

600  OrtetHie  Blvd 

300  Town  Venter  Dr 

1500  S.  Beacon  Blvd 

5700  28lh  St  SE 

6501  Pennsylvania 

20777  Eureka  Rd 

12920  AkMch  Ave.  S 

3470  Holienberg  Dr 

3651  PennrMge 

7640    NW    Tiffwiy    Springs 
Pkwy. 

2975  Mam 

220  W.  43rd  St 

607  SE  OUham  Pkwy 

2611  N.  Glenstona 

1550  E.  Raynal 

10480  Nature  BiWga  Rd 

6821  S.  Lindbergh 

811  N.  19th  St 

3475  Las  Vegas  Blvd.  S  

10720  SW  Alan 

2v2r  S*  OvV  SI  •••^•••••••a •••••••••• 

5403  S.  1st ..- 

5660  N.  IH-35 

4337  S.  Padre  Island  Dr  ...... 

2727  Stemmons  Frwy 

2211  N.  1-35  

1575  W.  200  N 

525  E.  Main  St 

800  S.  Main  ... 

2510  Washington  Blvd 

830  N.  Main  St 

1555  N.  Canyon  Rd  ... 
1460  S.  University  Ave 

280  W.  7200  S 

1659  W.  North  Temple 

4465  Century  Dr. 

850  S.  Bklff  

53  Park  St  .... 

KilUngkxt  Rd 

1  Mam  St ... 

147  Mam  St 

Rt  15 

Rt  15 „.. 

1960  Shakume  Rd 
1272  WMston  Rd  ... 
1068  WHUston  Rd  ... 
Jet  Rt  2  ft  18  St  ... 

N.  IIOOSuHvanRd 


Naperville,  IL  60563  „ 

Pawn.  IL  61554  „ 

South  HoMvid.  N.  60473  . 

SprfngflaU,  IL  62703 

Springfiekl,  IL  62703  ....... 

WMowbrook.  IL  60521  

Oxon  HM.  Md  20745 „. 

PlkasvNIe,  Md  21208  .. 

TImonkJm,  MD  21093 

Wyoming,  Ml  48509 

Jackson.  Ml  49201  

CoUwatar.  Ml  49036 

Dearborn,  Ml  48126 

Grand  Haven.  Ml  49417  . 
Grwid  RapkJs.  Ml  49546  . 

Lansing,  Ml  48911 

Taytor,  Ml  48180 . 

BumsvHIe,  MN  55337  ..... 

BrWgeton.  MO  63044 

BrWgeton,  MO  63044 

Kansas  City.  MO  64153  „ 

City.  MO  64106  .. 

City,  MO  64111  ... 
Laa's  Summit  MO  64063 
SprmgReM.  MO  65802  ..„ 
SprmglMd,  MO  65804  .... 

St  Louis.  MO  63134  

St  Louis.  MO  63125  

St  Louis.  MO  63101  

Las  Vegas,  NV  89109  .... 

Ashland,  OR  97520 , 

Beavorton.  OR  97005  .... 
Klamath  Falls,  OR  97603 

Ablane.  TX  79605 

Austin.  TX  78751 

Corpus  Chisti.TX  78411  . 

Dallas.  TX  75207  „ 

Denton,  TX  76205 

Cedar  City,  UT  84720  .... 
Green  River.  UT  84525  ... 

Moab.  UT  84532  

Ogden.  UT  84401  

Payson,  UT  84651  ........ 

Provo.  UT  84604 

Provo.  UT  84646 

Salt  Lake  City.  UT  84088 
Salt  Lake  City,  UT  84116 
Salt  Lake  City,  UT  84123 
St  George,  UT  74770  .... 

Brandon,  VT 

KMington,  VT 

Montgomery  Cantar,  VT . 

MontpeUer,  VT 

Monisvile,  VT  

Shettxjme,  VT 

South  BurlingkMi.  VT 

Soutti  Burlington.  VA 

Johnsbury,  VT „„ 

Veradaie,  WA  99037 ..... 


(706)606-4800 
(300)363-4047 
(708)  331-1621 
(217)529-3900 
(217)529-6611 
(708)325-6400 

(301)567-8030 
(410)653-1100 
(410)  666-0380 

(616)  530-6588 
(517)789-6000 
(517)278-6833 
(313)  441-2000 
(616)  842-1990 
(616)  967-1770 
(517)  393-1650 

(313)  283-2200 

(612)  890-1420 

(314)  291-3350 
(314)  291-6100 
(816)  891-7788 

(816)  561-3000 
(816)  756-1720 
(816)  524-8181 
(417)864-3665 
(417)  883-7300 
(314)  423-7700 
(314)  469-0666 
(314)  421-4000 

(702)369-5000 

(503)  482-4700 
(503)  641-7477 
(503)882-9665 

(915)  695-2150 
(512)  458-2340 
(512)  853-7899 
(214)  630-6332 
(817)565-8499 

(801)586-8888 
(801)  564-3421 
(801)259-6252 
(801)  627-1900 
(801)  465-4861 
(801)  374-6020 
(801)  374-9750 
(801)  566-4141 
(801)533-9000 
(801)266-2533 
(801)628-4235 


(802)862-6734 


(509)924-9000 
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Property  nsms 


nnjn  now 


inn 


nhartront  HoM  St  Looto . 


Inn 


Mokjf  kin  ...^.._., 
mn 


LodQB  Spnjo  BuWkig , 


PiiOMvUoW 


Lodpi  B«y  HouM 


rHouMB&B 

CMalioiM 

lowa: 

R.  DodgvHoHday  Inn ^. 

KwMudiyc 


HoUay  kin  Winona 


PO  boK/RT  Na.  ttnm  k}- 


1680  &  Cdorado  BMl  . 

620  Pwiy  PtaMy 

11212  N.  Newaifc  Or  ... 

200  S.  FoMi*  SI 

i0Ot  NMhH  Bridga 

Dapol  St - 

PO  Boh  600  RR  1 

RL7.„ 
RL106 
19C1 

2  UnM*  Or 

20  HMlnQi  SI  ...»>...__....».. 

2fitf  Mountiln  Rd. 

Skatkin  Hounliin  Rd. 

Rt  100 - 

RLS^4E»7M.Hwflv«ifRil 

43  rinniinf  St 

PO  Box  133«.  2001  US  Hwy. 
169  Sl 

Royat  Or.  *  ButtMmik  Pike  .. 

»Sft 


City. 


Denver.  CO  80222 

Gaitharsburg.  MD  20677 

Kansas  Crty,  MO  64153  . 

SL  Louis.  MO  63102 

SL  Louis.  MO  63134 

Chester,  VT  05143 

MorrisvUle.  VT  05661  — 
New  Haven.  VT  05472 

North  Troy.  VT  05858 

SheltHjma,  VT 

Springfield,  VT 

SL  Johnsbury,  VT  05819 

Sto«e,VT  05672 

Stratton  Mountain,  VT  06360 

Weston,  VT  05181  

White    River    Junction.    VT 

05001. 
Woodstocii,  VT  OSOOt 

Fort  Dodge,  lA  50501  

Ft.  Mitchell,  KY  41017 

Winona,  MN  55987  


Telephone 


(303)  681-2223 

(301)  977-8800 

(816)  464-6454 
(314)  241-8600 
(314)429-1100 

(802)  875-3171 

(802)368-2770 

(802)985-3377 

(80^748-2393 
(802)253-7277 


(802)457-3843 

(515)  966-3621 

(606)  341-^800 
(507)454-4390 


(FR  Doc  93-17884  Filed  7-23-98;  8:45  am) 
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Department  of  State 


Bureau  of  Consular  Affairs 


22  CFR  Part  41 

Visas:  Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Temporary  Visitors; 
Proposed  Rule 
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DEPARTMENT  OF  STATE 
Bureeu  of  Coneulf  Affaire 

22CFRPait41 

[Public  NoHo*  1M0} 


Visae:  Documentation  ol 
Nonimmlgrante  Under  the  Immigration 
and  Nationality  Act,  aa  Amended; 
Temporary  VIsitora 

AQEMCY:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  on  visas  for  temporary 
visitors  by  incorporating  into 
regulations  many  of  the  principles  of  B 
visa  (B-1.  visitor  for  business  and  B-2, 
visitor  for  pleasure)  status  currently  set 
forth  in  the  interpretive  notes  of  Volume 
9  of  the  Foreign  Affairs  Manual  (FAM) 
and,  as  appropriate,  those  notes  in  the 
Operating  Instructions  (OIs)  of  the 
Immigration  and  Naturalization  Service. 
Although  the  Department  and  the  INS 
are  not  publishing  proposed  rules  on 
this  matter  simultaneously,  the  two 
agencies  have  indeed  consulted  on  these 

Eroposed  regulations.  The  INS  will  also 
9  publishing  separate  proposed  rules 
on  this  nonimmigrant  visa 
classificaiion.  These  regulations  reflect 
changes  in  the  interpretation  of  the  B 
visa  classification  resulting  from  the 
enactment  of  the  Immigration  Act  of 
1990  riMMACT  90").  and  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  ("MATINA"). 
SUPP1£MENTARY  MFORMATION:  The 
Immigration  Act  of  1990  (Pub.  L.  101- 
649.  Nov.  29. 1990)  with  subsequent 
modification  by  MATINA  (Pub.  L.  102- 
232.  Dec.  12. 1901)  amended  certain 
existing  nonimmigrant  visa 
classifications  in  the  Immigration  and 
Nationality  Act  of  1952,  as  amended 
("INA"),  and  added  several  new  ones. 
IMMACT  90  and  Matina  did  not  directly 
amend  the  INA's  B  visa  classiHcation 
(INA  101(a)(15)(B)),  but  certain  changes 
to  the  H-lB  visa  classification  (INA 
101(a)(15)(H)(i)(b))  and  creation  of  the 
new  O,  P,  and  R  classifications  by 
IMMACT  90  affect  the  interpretation  of 
the  B  visa  classification  currently  set 
forth  in  the  FAM. 
DATES:  Written  comments  must  be 
received  in  duplicate  on  or  before 
September  24. 1993. 
AOOAESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to:  Chief.  Division  of 
Legislation  and  Regulations.  Visa  Office, 
Departmoit  of  State.  Washington.  DC 
2U522-011J. 


UMI 


FOR  FURTNBI  aPOI—ATION  CONTACT: 
Stephen  K.  Fisdiel.  Chief,  Legislation 
and  Regulations  Division,  Vise  OfEoa, 
(202) 663-1204. 

INA  101(aXlS)(B) 

The  Department  proposes  to 
promulgate  regulations  to  provide 
standards  to  administer  to  the  most 
frequently  used  nonimmigrant  visa 
classification,  the  B  visa.  The  INA 
defines,  in  section  101(a)(15),  the  types 
of  aliens  who  can  be  admitted  as 
nonimmigrants  in  a  number  of 
identified  classifications.  Included 
among  them  is: 

(B)  An  alien  (other  than  one  coming  for  the 
purpose  of  study  or  of  performing  skilled  or 
unskilled  labor  or  as  a  repiesentatiTe  of 
foreign  press,  radio,  film,  or  other  foreign 
information  media  coming  to  engage  in  such 
vocation)  having  a  residence  in  a  foreign 
country  which  he  has  no  intention  of 
abandoning  and  who  is  visiting  the  United 
States  temporarily  for  businsaa  or 
temporarily  for  pleasure. 

Changes. 

General 

Neither  IMMACT  1990  nor  MATINA 
amended  the  language  of  section 
lOlUMlSKB)  of  the  DMA.  IMMACT  1990, 
ho%eevar.  made  significant  amendments 
to  section  101(a)(lS)(H)(i)(b)  of  the  INA 
and  created  new  classifications  O.  P. 
and  R.  Each  of  these  changes  has  an 
impact  on  the  B  visa  classification. 

"R"  Visa  Classification 

Section  209  of  the  IMMACT  1990 
created  a  new  nonimmigrant  visa 
classification  for  ministers  of  religion 
and  other  religious  workers.  To  the 
extent  that  this  new  classification 
imrludes  religious  activities  that  have 
been  listed  in  the  interpretive  notes  in 
the  FAM  under  the  B  visa  classification, 
these  activities  have  not  been  included 
in  this  proposed  regulation.  Because 
Congress  has  enacted  a  specific 
nonimmigrant  visa  classification  to 
address  such  religious  activities,  they 
should  no  longer  fall  within  the 
purview  of  the  B  visa.  However,  there 
are  a  number  of  bona  fide  voluntary 
service  programs  that  may  or  may  not  be 
related  to  religious  organizations  and 
that  have  activities  that  do  not  fit  within 
the  new  "R"  classification.  Under  the 
proposed  regulation  aliens  involved  in 
such  programs  will  cootinue  to  be 
eligible  for  B  visa  classification. 

"0"and  "P"  Visa  ClassificatioM 

In  contrast  to  the  "R"  provision,  the 
nonimmigrant  classifications  "O"  and 
"P"  for  athletes  and  entertainers  found 
in  section  207  of  the  IMMACT  1990  are 
not  realty  "new";  they  are  lateral  shifts 


of  the  athletes  and  entertainers 
previously  classifiable  tuder  H-1.  As 
with  the  H-1  classification,  the  O  and 
P  provisions  presuppose  a  traditional 
employment  relationship,  or  even  an 
underlying  contractual  arrangement 
with  an  employer  or  agent  in  the  United 
States,  and  require  certain  notable 
ability  in  their  calling.  Therefore, 
although  all  FAM  notes  relating  to 
ectivities  of  professional  athletes  and 
entertainers  had  to  be  reconsidered  in 
light  of  the  O  and  P  classifications,  not 
all  of  the  current  FAM  notes  relating  to 
professional  athletes  and  entertainers 
have  had  to  be  dropped  from  this 
proposed  rule  as  a  result. 

For  example,  by  definition,  not  all 
professional  athletes  meet  the  statutory 
criteria  for  the  O  or  P  classification. 
Moreover,  not  all  sports  activities 
involve  relationships  between  the 
athletes  and  the  petitioners  as 
contemplated  by  the  O  and  P 
classifications.  International  sports 
events  involving  individual 
competitors,  such  as  golf  and  tennis 
toiunaments.  etc..  do  not  (at  least  in  the 
United  States)  entail  contractual 
agreements.  More  importantly,  they  rely 
upon  participation  not  only  by  stars 
who  could  meet  the  level  of  ability 
standards  under  O  and  P  but  also  by 
young  would-be  stars-in-the-making 
who  do  not  yet  have  such  stature.  There 
is  no  evidence  that  the  Congress 
intended  to  bar  participation  in  U.S. 
competitions  by  such  aliens.  Moreover, 
such  a  bar  could  severely  impact 
negatively  upon  not-yet-established 
American  athletes  whoparticipate  in 
similar  events  abroad.  Tnis  rule, 
therefore,  continues  to  provide  B-1 
classification  for  those  athletes  whose 
only  "earnings"  would  be  whatever  they 
might  win. 

•H-JB"  Visa  Classification 

Section  205  of  IMMACT  90  amended 
the  H-lB  classification  in  these 
respects:  (1)  It  imposed  a  numerical 
limitation  on  this  classification  for  the 
first  time:  (2)  it  modified  the  standards 
from  "distinguished  merit  and  ability" 
to  "speciality  occupation";  and  (3)  it 
instituted  a  labor  condition  attestation 
requirement.  These  amendments  have  a 
direct  impact  on  the  Department's 
longstanding  interpretation  of  the  B-1 
visa,  which  provided  for  the  issuance  of 
a  B-1  visa  in  lieu  of  an  H-1  visa  if. 
among  other  conditions,  the  visa 
applicant,  who  must  be  H-1  qualified, 
is  coming  to  pwrform  H-1  services  for 
which  the  alien  will  receive  no  salary  or 
other  remuneration  from  a  U.S.  source 
other  than  an  expense  allowance  or 
other  reimbursement  for  expenses 
incidental  to  the  alien's  temporary  stay. 
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As  a  consequence  of  the  amendments 
made  by  section  205,  which  clearly 
express  Congress'  intent  to  limit 
availability  of  the  H-IB  visa 
classification,  the  Department  proposes 
to  cease  providing  for  the  issuance  of  a 
B-1  visa  in  lieu  of  an  H-1  visa. 

Other  Activities 

With  respect  to  other  "visitors  for 
business",  it  has  been  asserted  that  the 
Visa  Office  has.  over  the  years,  tended 
to  use  the  B  classification  as  a  catch-all 
for  aliens  who  do  not  fit  in  any  other 
nonimmigrant  classification  but  whose 
admissibility  as  nonimmigrants  seemed 
within  the  general  intent  of  Congress  in 
distinguishing  between  immigrants  and 
nonimmigrants.  This  argument  has 
merit.  As  stated  in  the  Summary,  FAM 
notes  have  long  set  forth  various  criteria 
entitling  an  alien  to  B-1  or  B-2  status. 
It  is  noteworthy,  that  the  Senate  Report 
(No.  ISIS)  accompanying  the  1952  Act 
cited  a  number  of  them  and  still  current 
B-1  interpretations  of  that  nature, 
including  "an  alien  domestic  servant 
accompanying  his  American  or  alien 
employer  who  is  proceeding  to  the  U.S. 
on  a  temporary  visit  *  •  *  ".  etc., 
without  any  expressed  disagreement  as 
to  their  propriety.  Consequently,  such 
activities  are  included  in  the  proposed 
regulation. 

Analjrsis 

To  better  understand  the  general 
principles  of  the  visitor  for  business  visa 
classification,  it  is  useful  if  not 
necessary  to  look  at  the  historical 
development  of  the  two  nonimmigrant 
classes.  INA  101(a)(15)(B)  and  (H). 

Aliens  had,  of  course,  been  coming  to 
the  United  States  to  buy  or  to  sell 
products  for  many  years  before  the 
imposition  of  numerical  limits  on 
immigrants  (and  the  consequent 
necessity  of  distinguishing 
nonimmigrants  bom  immigrants)  in  the 
early  1920's.  The  First  Quota  Act  of 
1921  did  not  directly  identify 
nonimmigrants  as  such;  rather,  it 
exempted  from  the  quota  provisions 
various  classes  of  aliens  entering  for 
temporary  purposes  who  later  became 
known  as  nonimmigrants,  including 
visitors  for  business  or  pleasure.  The 
Immigration  Act  of  1924  defined 
immigrants  (as  does  the  INA)  as  all 
aliens  other  than  those  in  classes  similar 
to  those  in  the  1921  legislation, 
including,  in  section  3(2).  the 
predecessor  to  INA  101(a)(15)(B). 
visitors  for  business  and  pleasure. 

Over  the  years,  administrative  and 
judicial  decisions  interpreted  the  term 
.  "visitor  for  business"  to  mean 
essentially  activities  of  a  commercial 
nature,  and  to  exclude  any  use  of  the 


classification  for  activities  that  might  be 
construed  as  "local  labcw  for  hire."  "The 
history  of  this  legislation  (the  1924  Act) 
points  clearly  to  the  conclusion  that  one 
of  its  great  purposes  was  to  protect 
American  labor  against  the  influx  of 
foreign  labor."  (I^mut/i  et  al.  v.  United 
States  ex  rel.  Albro.  279  U.S.  231  (1929.) 

Losic  carried  to  its  extreme  might 
well  hold  that  any  business  activity 
should  be  deemed  to  involve  skilled  or 
unskilled  labor  to  some  degree.  A  key 
factor  in  many  early  decisions  (albeit 
not  always  so  explicated)  seemed  to  be 
whether  such  "labor"  was  for  an 
employer  in  the  United  States  in  a 
capacity  that  should  generally  be 
deemed  open  to  competition  by  United 
States  workers.  For  example,  in  Matter 
ofHira.  11 1.  &  N.  Dec.  824  (BIA  1965, 
1966,  A.G.  1966),  it  was  found 
acceptable  for  a  foreign  tailor,  employed 
on  a  regular  salary  basis  by  a  tailoring 
firm  abroad,  to  be  in  the  United  States 
in  B-1  status  to  take  orders  and  measure 
customers  for  clothes  to  be  made  in 
Hong  Kong,  whereas  in  the  Matter  ofM, 
2 1.  &  N.  Dec  240  (BIA  1945),  it  was  held 
not  to  be  within  the  purview  of  the  3(2) 
business  visitor  provision  for  a 
Canadian  to  work  in  the  U.S.  iwder 
contract  as  a  dancer.  The  Department 
believes  that  a  key  distinction  is  that  it 
was  reasonable  for  the  foreign  tailoring 
firm  to  prefer  measurements  taken  by  an 
employee  accustomed  to  its  tailoring 
practices  but  that  the  U.S.  employer  of 
the  dancer  could  and  should  have 
sought  an  American  or  immigrant 
dancer.  In  Hira  the  alien's  primary 
purpose  for  coming  to  the  United  States 
was  to  take  orders  for  the  sale  of  suits 
(the  taking  of  measurements  was 
incidental  to  that  purpose),  whereas  in 
Matter  o/M  the  alien's  primary  purpose 
was  to  dance  professionally,  which 
constitutes  in  engaging  in  local  labor  for 
hire. 

The  category  of  visitor  for  business 
was  carried  over  into  the  INA  as  section 
101(a)(15)(B),  as  noted  above.  Senate 
Report  No.  1515  (supra  p.  525.  cites 
Kamuth  et  al  v.  United  States  6-  rel. 
Albra.  279  U.S.  231. 1929)  noted,  "The 
term  'business'  as  used  in  the 
(predecessor]  section  includes  not  only 
intercourse  of  a  commercial  character 
but  any  other  legitimate  activity  of  a 
temporary  nature  classified  wiUiin  the 
ordinary  meaning  of  the  word  'business' 
but  not  classifiable  as  pleasure  or 
labor."  In  addition  to  those  carry-overs, 
however,  the  INA  added  a  class  (section 
101(a)(lS)(H))  designed  to  meet  the 
needs  of  employers  in  the  United  States 
for  temporary  foreign  workers.  The  H 
classification  was  subdivided  between 
"aliens  of  distinguished  merit  and 
ability"  (H-1).  other  skilled  or  unskilled 


aliens  to  perfonn  work  for  whidi 
woiiwrs  were  not  availabla  in  the  U.S. 
labor  market  (H-2).  and  industrial 
trainees  (H-3).  In  ihort.  by  retaining  the 
B  classification  and  adding  the  H 
classification  for  the  benefit  of  U.S. 
employers,  Congress  in  the  INA  retained 
the  distinctions  among  aUen  woriwrs. 
that  had  been  developed  in  judicial  and 
administrative  decisions.  Although  all 
three  H  sub-categories  required  a 
petition  approved  by  the  INS  to 
establish  eligibility  for  the  classification, 
a  labor  market  test  was  required  only  for 
the  H-2s. 

In  light  of  the  absence  of  a  labor 
market  test  for  H-1  and  H-3  aliens,  the 
Department  and  the  INS  adopted  as  one 
of  the  benchmarks  for  B-1  classification 
"aliens  otherwise  classifiable  as  H-1  or 
H-3".  provided  the  alien  was  to  reoeiv* 
no  remuneration  other  than  for 
incidental  expenses  from  a  United 
States  source.  This  "B-1  in  lieu  of  H- 
1"  characterization  was  apparently  a 
careless  use  of  language  which  has  led 
to  misinterpretation  and  occasional 
misuse  over  the  years.  By  definition,  an 
alien  "classifiable  as  H-1  or  H-3" 
would  be  one  sought  by  an  employer  in 
the  U.S.  The  intent  of  the  Department's 
Note  and  INS'  Operating  Instruction, 
however,  was  clearly  related  to  the 
characteristics  of  the  aliens,  i.e.,  the 
"distinguised  merit  and  ability"  and 
"training"  elements,  not  to  the  source  or 
location  of  employment,  as  manifested 
by  the  proviso  as  to  the  source  of 
income. 

The  shorthand  "otherwise  classifiable 
as  an  H-1"  language  is  clearly  not  only 
inaccurate  but  now  inappropriate  in 
light  of  IMMACr  90's  imposition  of  a 
numerical  limit  on  H-lBs,  the  successor 
classification  of  the  original  H-1.  The 
concept,  however,  of  issuing  visas  in  the 
B-1  classification  to  and  admitting 
aliens  who  are  not  employed  by  an 
organization  in  the  United  States  but 
rather  are  working  for  and  drawing  their 
income  fiom  a  foreign  firm,  is  still 
perfectly  valid  under  straightforward  B- 
1  visa  standards,  regardless  of  the  fad 
that  the  aliens  may  also  be  of 
"distinguished  merit  and  ability".  The 
issue  thus  becomes  one  of  clarifying 
permissible  B-1  activities  in  an  age  in 
which  "business"  has  become  global 
and  business  practices  have 
significantly  changed  from  those  of  the 
1920's. 

It  must  be  recognized,  moreover,  that 
commerce,  and  the  related  term  "trade" 
in  particular,  have  taken  on  an  ever- 
expanding  meaning  in  recent  times.  For 
example,  several  years  ago  the  Visa 
Office  and  the  INS  incorporated  various 
service  activities  (e.g.,  international 
banking,  communications,  etc.)  in  the 
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FAM  NotM  and  Ort  dafining  "tiada"  in 
connnaction  with  tha  tzaaty  tiadar  viaa 
daaaification  undar  aaction 
lOKaXlSXE)  of  tha  INA.  Conareia 
■ubaaquantly  codiliad  thaaa  ^angaa  in 
INA  101(aXl5)(E).  Thia  propoaad  lula 
thus  providea  far  B-1  classification  in 
soma  caaea  for  alians  who  ara  not 
nacaaaarilv  angaged  In  activities  diractly 
aflKting  tha  excoanga  of  goods  from 
ona  country  to  anothar.  pravidad  such 
alians  cannot  ba  daemao  to  ba  "angagad 
in  local  amploymant  for  hira.** 

It  is  also  worth  raitarating  in  this 
connaction  tha  quotation  aoora  from 
Sanata  Report  No.  1515: 

Tha  twin  'iMtiiMM'*  w  uaed  io  Uw  Mction 
indudM  not  onJy  intofoouna  of* 
ceauaanMdianclm  but  any  other 
hghioMita  activity  of  a  tunponry  natutv 
dassified  within  the  wdinaiy  meaning  of  the 
word  "busineas"  but  not  doeufiaUe  ag 
pleatun  or  labor. "  (Emphadt  supplied.) 

Bearing  in  mind  the  intent  of 
Congress  to  protect  U.S.  woriiars  from 
imdue  or  unfair  competition,  tha 
parimatOTS  drawn  around  acceptable  B- 
1  activitiea  in  this  proposed  rule 
encompass  tha  concepts  of  "business" 
as  defined  in  Report  No.  1515  above  and 
of  "labor  for  hira"  as  being 
drcxunstancaa  in  is  which  it  is  realistic 
to  believe  that  a  U.S.  worker  might  have 
been  hired  had  the  alien  not  been 
admitted. 

In  MattCT  of  Hira  (cited  above), 
affirmed  by  the  Attorney  General,  the 
Board  of  Immigration  Appeals  found 
that  a  B-1  visa  was  appropriate  given 
the  following  facts: 

1.  The  alien's  activity  must  involve 
intercourse  of  a  commercial  character; 

2.  The  alien  must  have  a  clear  intent 
to  continue  a  foreign  residence  and  not 
to  abandra  any  axisiting  domicile; 

3.  The  alien's  salary  must  qome  from 
abroad; 

4.  The  principal  place  of  business  snd 
the  actual  place  of  eventiial  aoniral  of 
profits,  St  ksast  predominantly,  must 
remain  in  a  foreign  country,  and; 

5.  Tha  alien's  stay  in  the  United  States 
must  be  temporary,  although  the 
business  activity  itself  need  not  be,  and 
indeed  may  long  continue. 

These  ara  salient  criteria  and  they 
underlie  the  proposed  rule.  It  must  be 
recognized,  however,  that  there  may  be 
variations  of  theae  themes.  For  example, 
with  respect  to  the  first  test.  Senate 
Report  1515  propounded  a  broader  view 
of  a  business  visitor's  activities  than 
mare  "intercourse  of  a  commercial 
character"  (page  525),  and  in  Matter  of 
NeUl  (15  LAN.  Dae  331,  May  16, 1975) 
tha  BIA  held  that  "an  alien  need  not  be 
considered  a  'businessman'  to  qualify  as 
s  business  visitor,  if  the  function  he 
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performs  is  s  necessary  inddant  to 
international  trade  or  commaroa.'' ' 
333) 
In  light  of  tha  multiplicity  of  foct 

Kttama  in  today's  busineaa  world,  tha 
ipartmant  beliavaa  that  it  ia  not 
appropriate  or  poaaibla  to  develop  a 
definitive  definition  of  "busineaa" 
rather,  to  further  tlM  congiaasiousl  two- 
fold intent  not  to  impede  intamaticuial 
commarca  and  to  protect  tha  U.S.  woric 
force  from  unfair  cmnpetition.  a  certain 
amount  of  judgment  and  common  sense 
will  have  to  be  exercised  on  a  casa-by- 
casa  basis. 

For  example,  the  proposed  rule  still 
contains  tha  requirement  that  the  alien 
laoaive  no  salaiy  or  other  remuneration 
(other  than  for  incidental  expenses) 
from  a  U.S.  source.  The  rule,  also, 
however,  continues  to  include  the  gist 
of  the  current  FAM  Note  according  B- 
1  classification  to  an  alien  member  of 
the  Board  of  Directors  of  an  American 
firm  coming  to  attend  a  meeting  of  the 
Board.  How  can  these  be  squared  with 
each  other  when  it  is  clear  that  such 
members  ara,  in  affect,  employees  of  the 
firm  snd  payment  is  routine  for 
sttendance  at  Board  meetings?  The 
answer  lies  in  the  concept  "in  which  it 
is  realistic  to  believe  that  a  U.S.  worker 
might  have  been  hired  had  the  alien  not 
been  admitted."  If  a  U.S.  firm  haa 
significant  international  activities  and 
determines  that  the  selection  of  one  or 
mora  Board  members  from  s  country  in 
which  it  carriea  on  thoaa  activitiea 
would  be  in  its  corporate  intereat.  it  is 
highly  imlikely  that  the  non-admission 
of  such  foreign  Board  memberfs)  would 
prompt  the  election  of  sdditional  U.S. 
Board  members. 

A  useful  contrast  is  provided  by  the 
two  "Bricklayer"  casaa.  A  former  FAM 
Note  said,  in  effect,  that  if  a  U.S. 
company  purchased  equipment  or 
similar  products  under  a  contract  that 
called  for  follow-on  installation,  service, 
etc.,  employees  of  the  seller  foreign  firm 
coming  to  perform  the  installation, 
service,  or  maintenance  within  the  first 
year  could  be  properly  classified  B-1. 
Everyone  is  {amiliar  with  "service** 
provisions  in  purchase  contracts  in 
daily  life.  Ona  buys  s  refrigerator, 
washer-dryer,  or  whatever  and  gets  a 
service  warranty.  If  the  product 
malfunctions,  the  person  who  comes  to 
rapair  or  service  it  is  not  one's  employee 
but  that  of  the  seller.  The  FAM  Note  was 
predicated  on  analogous  reasoning. 

The  arrangments  u  the  "Bricklayer" 
cases  differml  in  most  particulara  Init 
they  had  two  crucial  elements  in 
common.  They  called  for  "installation" 
and,  in  both  cases,  the  foreign  firms  sent 
employees  who  engaged  in  actual 
construction  activities  that  might  have 


baen  performed  by  U.S.  construction 
crows.  Ultimately,  it  was  agreed  that, 
although  it  would  ba  appropriate  to 
admit  ona  or  mora  of  the  frua^  firm's 
employaea  in  B-1  statue  fat  tha  purpoaa 
of  supervising  the  construction  at  m 
training  U.S.  workers.  B-1  waa  not  a 
parmiaaible  classification  for  actual 
construction  workws.  Tha  Notea  Mrara 
promptly  changed  to  accord  with  that 
decision.  The  propoeed  rule  thus 
continues  to  contain  a  prohibitibn  on 
the  latter  activity  in  B-1  statua  but 
permits  that  claMification  for 
supervisory  and  training  personnel. 

It  is  clear  that  other  abuses  of  the  B- 
1  classificstion  have  existed,  perhaps 
due  to  imprecision  in  current  FAM 
Notes  and  OIs,  snd  must  be  eradicated. 
For  example,  a  ntunber  of  parties, 
ranging  from  individual  citizens  to  labor 
and  professional  organizations  to 
Membera  of  Congress,  have  recently 
raised  concerns  about  the  use  of  persons 
hired  by  foreign  firms  solely  for  the 
purpose  of  fulfilling  a  contract  to  supply 
worlcen  to  an  American  firm,  lliese 
"job  shops"  ara  raportadly  becoming 
incraaaingly  common  in  the  computer 
industry  in  particular. 

Theoretically  the  persons  sent  by  the 
"job  shops"  meet  most  of  the  Him 
criteris,  e.g.,  an  employer  abroad  who 
pays  the  salary,  alien  who  maintains  a 
residence  abroad,  etc  In  feet,  however, 
their  functions  in  the  U.S.  ara  not 
"necessary  incidents  to  international 
trade  or  commerce"  inasmuch  as  tha 
foreign  firms  ara  essentially 
employment  agendea.  Moreover, 
although  (again  in  theory)  their  salaries 
were  paid  l^  the  foreign  firm,  in 
practice  the  contracts  hsve  called  for  the 
U.S.  firms  using  their  services  to  pay  tha 
foreign  firm  a  designated  flat  rate  of 
dollan  per  hour  for  a  designated 
number  of  houn  of  woriL  In  inractice. 
under  the  gmse  of  a  contract  calling  for 
"installation,  service,  maintenance,  or 
repair,"  the  job  shops  are  providinB 
personnel  to  perform  soft%vara/hardivara 
engineering,  computer  programming, 
and  systems  analysis  on  site. 

A  further  consideration  otNeUI,  dted 
above,  is  instructive  in  regard  to  thia 
practice.  Neill  was  a  profMaional 
engineer  and  a  prindpal  in  a  firm  that 
consulted  on  engineering  problems  snd, 
at  the  time  of  tha  caaa.  did  30%  of  its 
business  in  the  United  Stataa.  On  hia 
regular  business  trips  to  the  United 
States,  purportedly  to  solidt  business, 
the  majority  of  his  time  was  spent 
consulting  with  clients  snd  obtaining 
information  from  them— in  short, 
rendering  engineering  services  in  the 
United  States.  The  BIA  said,  inter  alia. 
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CongreM  hat  lougbt  to  protect  Amarican 
workan  from  fob  oompatitton  of  an 
undetiiabla  nature  *  *  *.  Thia  protection 
dually  axtands  to  nwmbart  of  tha 
proiMaion  *  *  Mlia  applicant  appear*  to 
be  In  the  proceaa  of  axtanaing  hia 
protBsaional  enginaaring  practice  to  tha 
United  Statea.  Although  we  would  hesitate  to 
call  the  applicant's  aarvicet  "-ordinary  labor 
for  hire",  he  la  regularly  performing  personal 
services  in  tha  United  Statea  independent  of 
any  other  commercial  activity.  This  he  nuy 
attempt  to  do  as  an  immigrant  or  via  the 
nonimmigrant  provisions  of  section 
lOKaMlSHH)  or  of  section 
101(a)(1S)(L)  *  *  *.  The  applicant,  however, 
may  not  establish  a  regular  and  continuing 
profBssional  engineering  practice  in  the 
United  States  as  a  temporary  visitor  for 
business. 

To  coxinter  abuse  such  as  described 
resarding  {ob  shop*,  the  Department 
believes  that  the  Him  criteria  should  be 
expanded  to  include  the  following  with 
respect  to  according  B-1  classification 
to  aliens  entering  pursuant  to  purchases 
from  abroad  under  contracts  which 
include  provisicms  for  follow-on 
installation,  service,  maintenance  or 
repair: 

1.  The  purchase  contract  must  involve 
a  physical  product,  i.e.,  be  for 
machinery  or  other  forms  of  equipment, 
not  for  activities  of  a  service  nature; 

2.  The  foreign  firm  that  the  alien  is 
representing  must  be  regularly  engaged 
in  business  of  a  commercial  nature: 

3.  There  can  be  no  direct  correlation 
between  the  payment  from  the  U.S.  firm 
to  the  foreign  firm  for  the  contracted 
purchase  (and  potential  service)  and  the 
salaryfies)  of  the  aUen(s)  who  may  later 
install,  service,  or  provide  maintenance; 

4.  The  foreign  company  must  control 
all  aspects  of  the  B-ls  activities, 
including  (but  not  limited  to)  the  alien's 
day-to-day  activides  and  the  location(s) 
in  the  U.S.  where  the  alien  will  be 
performing  the  activities. 

These  tests,  Hi'ra  and  the 
Department's  "after  sales  service" 
Notes,  will  provide  sufficient  guidance 
for  most  cases.  If  necessary,  however 
when  analyzing  the  employer-employee 
relatiraiship  and  the  question  of  who 
really  controls  the  visa  applicant 
employee,  appropriate  guidance  can  be 
gleaned  bom  Matter  of  Poxzoli,  14  IAN 
Dec.  569. 1974,  which  relies  on 
principles  drawn  from  the  Fair  Labor 
Standards  Act  of  1938  in  setting 
'  standards  for  immigration  purposes,  and 
from  other  relevant  decisions. 

Examples 

The  following  examples  illustrate 
how  the  Department  would  expect  to 
apply  the  proposed  regulations  in  light 
of  these  guidelines: 

1.  Fact  Pattern:  An  international 
accounting  firm  %vith  a  business  entity 


in  the  United  States  and  a  business 
entity  overseas  has  international  clients. 
In  Older  to  provide  professional 
services,  the  business  must  be 
knowledgeable  in  the  domestic  law  of 
various  countries  and  of  accounting 
procedures  in  many  countries. 

A.  Additional  Facts:  The  U.S.-based 
entity  is  preparins  aocoimting  papers  for 
an  international  client.  The  project 
requires  more  workers  than  are 
currently  available  in  the  U.S.  entity. 
Thus,  the  firm  sends  a  foreign-based 
employee  who  is  resident  abroad,  who 
intends  to  return  abroad,  and  who 
draws  his  salary  from  the  foreign-based 
entity  to  work  on  the  project  in  the  U.S. 
The  project  is  supervised  by  the  U.S. 
entity.  "The  alien's  work  situation  is 
controlled  by  the  U.S. -based  entity. 

Analysis:  The  employee  is  not  entitled 
to  a  B-1  visa,  as  he  is  engaged  in  local 
employment  for  hire.  He  is  performing 
domestic  service,  as  he  is  working  for 
the  U.S.  entity. 

B.  Alternate  Additional  Facts:  The 
U.S.  entity  has  a  contract  with  a  foreign- 
based  business.  The  foreign-based  office 
of  the  accounting  firm  is  preparing 
necessary  documents  on  behalf  of  the 
U.S.-based  entity.  A  foreign-based 
employee  is  coming  to  the  U.S.  to 
advise,  consuh,  and  educate  the  U.S.- 
based  entity  on  the  relevant  foreign 
accounting  principles  and  procedures  of 
that  project. 

Analysis:  The  alien  is  employed 
abroad,  accrual  of  profits  of  his 
activities  are  controlled  by  his  employer 
abroad.  The  nature  of  his  activities, 
conferring  with  business  associates,  is  a 
classic  B-1  activity.  B-1  visa 
classification  is  appropriate. 

2.  Fact  Pattern:  A  U.S.-based  law  firm 
performs  legal  services  for  business 
entities  engaged  in  international 
commercial  activities.  The  law  firm 
needs  to  provide  advice  on  foreign  law 
to  a  cUent. 

A.  Additional  Facts:  The  law  firm 
engages  a  foreign-based  law  firm  to 
provide  legal  advice  to  be  used  for  their 
client.  A  foreign-based  lawyer  comes  to 
the  U.S.  law  firm  to  provide  the 
necessary  interpretation  and  engage  in 
the  necessary  research  of  foreign  law  for 
the  U.S.  law  firm.  This  researdb  and 
analysis  is  done  on  the  site  of  the  U.S. 
entity  with  the  resources  available  there. 

Analysis:  This  constitutes  a 
performance  of  domestic  services. 
Although  the  foreign  lawyer  brings  in 
riuUs  and  knowledge  generally 
unavailable  in  the  United  States,  he  is 

Eerforming  service  on  site  over  which 
e  is  being  supervised  by  the  U.S.-based 
law  firm.  As  direction  and  control  over 
the  alien's  activities  are  given  by  the 
U.S.  firm.  Uie  alien  is  working  for  tha 


U.S.  firm  and  is,  thus,  engaged  in  local 
labor  for  hire.  The  B-1  visa  is 
inappropriate. 

8.  Altmnate  Facts:  The  U.S.  law  firm 
contracts  with"  a  foreipi-basad  law  firm 
which  prepares  the  necessary  legal  work 
abroad.  The  foreign  lawyer  comes  to  the 
U.S.  to  advise  the  U.S.  law  firm 
regarding  theproject 

Analysis:  Tne  alien  is  not  engaged  in 
local  employment  for  hire.  The  foreign 
lawyer  is  presenting  and  explaining  the 
foreign  work  product  to  the  U.S. 
customer.  B-1  is  the  appropriate 
classification. 

3.  Fact  Pattern:  A  U.S.-based  entity 
contracts  with  a  foreign  based  entity  to 
develop  a  computer  software  package 
that  the  U.S.  entity  plans  to  use  for 
expansion  into  overseas  mariiLets. 

A.  Additional  Facts:  The  foreign- 
based  programming  outfit  sends  several 
computer  programmers  to  the  U.S. 
entity's  site  to  prepare  the  software 
package.  The  U.S.  entity  provides  the 
equipment,  pays  some  of  the  per  diem 
expenses  of  the  foreign  programmers, 
and  oversees  the  production. 

Analysis:  These  programmers  are  not 
entitled  to  B-1  visa  clusification.  They 
are  working  for  the  U.S.  entity  in 
producing  the  contracted  product.  The 
U.S.  entity  is  controlling/supervising 
the  aliens'  work.  Thus  U^ey  are  engaging 
in  local  labor  for  hire. 

B.  Alternate  Additional  Facts:  The 
foreign-based  programmers  visit  the 
U.S.  entity's  work  site  in  the  U.S.  to 
obtain  the  necessary  information  to 
develop  the  program.  They  return  to 
their  foreign-based  work  place  and 
prepare  the  software. 

Analysis:  They  are  entitled  to  B-1  visa 
classification.  None  of  their  wank 
product  is  produced  in  the  U.S. 
Information  gathering  is  a  necessary 
activity  to  perform  the  contracted  task. 
It,  at  least  in  this  case,  does  not  involve 
local  labor  for  hire. 

Visitors  for  Pleasure 

The  FAM  Notes  pertaining  to  B-2's 
have  similarly  been  incorporated  into 
the  proposed  rule.  They  are  not 
described  herein,  however,  inasmuch  as 
it  has  not  been  necessary  to  change 
them  in  response  to  legislative 
enactments. 

PropoeedEvle 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This 
proposed  rule  imposes  no  reporting  or 
record  keeping  requirmnents  on  the 
public  requiring  the  approval  of  the 
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Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act 
requirements. 

This  rule  has  been  reviewed  as 
required  by  E.0. 12778  and  certified  to 
be  in  ccnnpliancs  therewith.  The 
Department  believes  the  retroactive 
application  of  the  B-1  visa  rules  does 
not  arise  within  the  context  of  this 
proposed  regulation.  At  the  time  of 
promxilgation  of  the  final  rule,  the 
Department  will  explore  with  the  INS 
any  aspect  of  retroactive  applicability  of 
the  final  rule  and  will  seek  to  establish 
any  appropriate  measures. 

List  of  SubjecU  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Temp>orary 
visitors. 

In  view  of  the  legislative  changes 
made  to  the  INA  by  IMMACT  90  and 
MATINA.  part  41  to  title  22,  Code  of 
Federal  Regulations,  would  be  amended 
as  follows. 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41  is 
revised  to  read;  [ 

Authority:  8  U.S.C  1104;  8  U.S.C 
noKsKis). 

2.  Section  41.31  to  part  41  would  be 
revised  to  read  as  follows:       | 

141.31    Tempofery  vtoHocs  for  fciuslneee  er 


(a)  General  classification.  An  alien  is 
classifiable  as  a  nonimmigrant  visitor 
for  business  (B-1)  or  pleasure  (B-2)  if 
the  consular  officer  is  satisfied  that  the 
alien  qualifies  under  the  provisions  of 
INA  10l(a)(15)(B),  and  that: 

(1)  The  alien  intends  to  leave  the 
United  States  at  the  end  of  the 
temporary  stay,  and  if  applicable,  has 
paid  any  such  bond  as  snail  be  required 
by  the  consular  officer  to  be  posted  with 
the  Attorney  General  to  ensure  the 
alien's  departure; 

(2)  The  alien  has  permission  to  enter 
a  foreign  country  at  the  end  of  the 
temporary  stay;  and 

(3)  Adequate  financial  arrangements 
have  been  made  to  enable  the  alien  to 
carry  out  the  purpose  of  the  visit  to.  and 
danarture  from,  the  United  States. 

(b)  Classification  as  a  visitor  for 
business.  An  alien  is  classifiable  as  a 
nonimmigrant  visitor  for  business  if  the 
consular  officer  is  satisfied  that  the  alien 
qualifies  under  paragraph  (a)  of  this 
section,  and  that: 

(1)  The  alien's  principal  place  of 
business  and  the  actual  place  of 
eventual  accrual  of  profits,  at  least 
predominantly,  are  in  a  foreign  country; 
and 

(2)  Although  the  business  activities 
need  not  be  temporary,  the  alien's 


various  entries  into  the  United  States 
made  in  the  course  of  such  business  «dll 
be  individually  of  a  plainly  temporary 
nature. 

(c)  Business.  The  term  "business",  as 
used  in  INA  101(a)(15)(B),  refers  to 
legitimate  activities  of  a  commercial  or 
professional  nature  or  other  legitimate 
activities  of  a  temporary  nature  felling 
within  the  ordinary  meaning  of  the 
word  "business."  It  does  not  include 
local  employment  or  labor  for  hire. 

(d)  Local  employment  or  labor  for 
hire.  Local  employment  or  labor  for  hire 
generally  includes  engaging  in  any 
employment  activity  that  is  domestic  in 
nature  in  a  position  which  is  generally 
filled  on  a  competitive  basis  within  the 
U.S.  domestic  labor  market.  Local 
employment  or  labor  for  hire  includes 
building  or  construction  work,  whether 
on-site  or  in  plant,  but  does  not 
ordinarily  include  the  supervision  or 
training  of  others  engaged  in  building  or 
construction  work. 

(e)  Principal  place  of  business  and  the 
actual  place  of  eventual  accrual  of 
profits.  The  principal  place  of  a  person's 
business  and  the  actual  place  of 
eventual  accrual  of  profits  is  ordinarily 
the  location  in  which  and  from  which 
the  alien  conducts  his/her  main 
business  activities  and  fix>m  which  the 
alien  draws  his/her  salary. 

(f)  Activities  of  a  commercial  nature. 
Activities  of  a  commercial  nature 
include: 

(1)  Engaging  in  commercial 
transactions  (i.e.,  buying  or  selling)  that 
do  not  involve  gainful  employment  with 
an  employer  in  the  United  States; 

(2)  Negotiating  contracts:   ■ 

(3)  Consulting  with  business 
associates,  including  attending  meetings 
of  the  Board  of  Directors  of  a  U.S. 
corporation; 

(g)  Activities  of  a  professional  nature. 
Activities  of  a  professional  nature 
include: 

(1)  Engaging  in  litigation,  including 
consultation  or  research  but  not 
practicing  before  a  State  Bar; 

(2)  Participating  in  scientific, 
educational,  professional  or  business 
conventions,  conferences,  or  seminars; 

(3)  Undertaking  independent 
research: 

(4)  Engaging  in  activities  that  would 
be  classifiable  under  H-3  except  that 
there  is  no  U.S.  employer  involved,  and 
the  alien  is: 

(i)  A  foreign  medical  school  student 
who  is  coming  to  take  an  "elective 
cleikship"  (practical  experience  and 
instruction  in  the  various  disciplines  of 
the  practice  of  medicine  under  the 
supervision  and  direction  of  faculty 
physicians)  at  a  U.S.  medical  school's 
hospital,  without  remuneration  from  the 


hospital.  88  an  approved  part  of  the 
forfrign  medical  school  education;  or 

(ii)  Undertaking  training  at  the  behest 
of  a  foreign  employer  by  whom  the  alien 
is  already  employed  abroad  and  from 
whom  the  alien  will  continue  to  receive 
his  or  her  salary  while  in  training  in  the 
United  States. 

(h)  Other  examples  oflefftimate 
business  activities.  An  alien  qualified 
under  paragraph  (a)  of  this  8M:tion  may 
be  issued  a  B-1  visa  to  engage  in 
activities  such  as  the  followhig: 

(1)  A  commercial  or  industrial  worker 
may  install,  service,  or  repair 
commercial  or  industrial  equipment  <a 
machinery,  or  software  products 

Eurchased  from  a  company  outside  the 
'nited  States,  or  train  U.S.  workers  to 
perform  such  services,  provided: 

(i)  That  a  contract  of  sale  with  the 
foreign  seller  has  specifically  required 
the  seller  to  provide  such  services  or 
training: 

(ii)  Ine  alien  possesses  knowledge 
essential  to  the  seller's  contractual 
obligation  to  perform  the  services  or 
training; 

(iii)  The  purchase  contract  is 
principally  for  the  purchase  of  a 
physical  product,  i.e..  machinery  or 
other  forms  of  equipment  and  is  not 
principally  a  contract  for  activities  of  a 
service  nature; 

(iv)  The  foreign  firm  that  the  alien  is 
representing  is  regularly  engaged  in 
business  of  a  commercial  nature: 

(v)  There  is  no  direct  correlation 
between  the  payment  6t>m  the  U.S.  firm 
to  the  foreign  firm  for  the  contracted 
purchase  (and  potential  service)  and  the 
salary  of  the  alien: 

(vi)  The  alien  will  receive  no 
remuneration  from  a  U.S.  source;  and 

(vii)  The  foreign  company  controls  all 
employment-related  aspects  of  the 
alien's  day-to-day  activities  and  the 
location(s)  in  the  U.S.  where  the  alien 
performs  the  activities. 
This  provision  does  not  include  an  alien 
seeking  to  enter  to  perform  building  or 
construction  work,  whether  on-site  or 
in-plant,  but  an  alien  may  be  classified 
as  a  B-1  for  the  purpose  of  supervision 
or  training  of  U.S.  workers  engaged  in 
building  or  construction  work  in 
pursuance  of  such  a  contract. 

(2)  A  professional  athlete.  8^ch  as  a 
golfar  or  tennis  playw.  who  has  no 
contractual  arrangement  with  a  U.S. 
sponsor  may  participate  in  a  tournament 
or  other  similar  sports  activity,  provided 
he  or  she  receives  no  salary  ot  Myment 
other  then  prize  money  for  such 
participation. 

(3)  An  alien  athlete  or  team  member 
may  perform  if  he  or  she  meets  all  of  the 
following  criteria: 


UMI 
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(i)  The  alien  athlete  seeks  to  enter  the 
United  States  as  a  member  of  a  foreign- 
based  team  in  order  to  compete  against 
an(^er  sports  team; 

(ii)  The  foreign  sprats  team  and  the 
alien  athlete  have  tneir  principal  place 
of  business  or  activity  in  a  foreign 

country; 

(iii)  ilie  income  of  the  foreign  based 
team  and  the  salary  of  its  players  are 
principally  accrued  in  a  foreign  country: 
and 

(iv)  The  foreign  based  spoils  team  is 
a  monber  of  an  international  sports 
league  or  the  sporting  activities 
involved  have  an  international 
dimension. 

(4)  An  amateur  teams  sports  player  in 
response  to  an  invitation  ficom  a 
professional  team  may  participate  in 
orief  try-outs  during  the  course  of  the 
regular  profiBSsional  season  or  playoff. 
Among  other  conditions  the  teams  may 
provide  only  for  such  expenses  such  as 
round-trip  fare,  hotel  room,  meals,  and 
other  try-out  transportation  costs. 

(5)  Officials  of  international  sports 
leagues  or  associations  may  officiate  at 
international  competitions  provided 

that: 

(i)  The  officials  are  coming 
temporarily  to  the  United  States  on 
'  league/association  business  for  short 
periods  of  time  to  render  services  to 
their  foreign  employer; 

(ii)  The  officials  are  paid  by  their 
foreign  employer  and  will  receive  only 
incidental  expenses  while  in  the  United 
States; 

(iii)  Hie  profits  from  the  officials' 
services  accrue  outside  the  United 
States; 

(iv)  The  officials'  principal  place  of 
business  is  outside  the  United  States; 
and 

(v)  The  officials  are  not  displacing  any 
U.S.  woilcers  or  engaging  in  skilled  or 
imskilled  labor  in  the  United  States. 

(6)  A  professional  entertainer  may 
come  to  the  United  States  to  perform 
provided  that: 

(i)  He  or  she  %vill  perform  only  in  a 
cultural  program  sponsored  by  the 
sending  country:  Will  perform  before  a 
nonpaying  audience:  and  will  have  all 
expenses,  including  per  diem,  paid  by 
the  entertainer's  government;  or 

(ii)  He  or  she  will  perform  in  a 
competition  for  which  there  is  no 
remuneration  other  than  a  prize 
(monetary  or  otherwise)  and  expenses. 

(7)  An  alien  entertainer  may  audition 
his  or  her  act  or  take  part  in  try-outs 
solely  for  the  purpose  of  negotiating  an 
employment  contract  with  the 
prospective  employer.  An  alien  who  has 
been  invited  by  a  prospective  employer 
in  the  United  States  solely  for  an 
interview,  try-out.  or  audition  may 


receive  incidental  expenses  while  in  the 
United  States.  The  alien,  however,  may 
not  pwform  temporary  services  for  a 
United  States  employer  on  a  trial  basis. 

(8)  An  riien  may  work  as  a  crewman 
of  a  private  yadit.  regardless  of  the 
nationality  of  the  private  yacht,  which 
will  be  saUing  out  of  a  foreign  home 
port  and  cruising  in  U.S.  waters  for 
more  than  twenty-nine  days; 

(9)  An  alien  may  perform  his  or  her 
responsibilities  as  a  "coasting  officer"; 

(10)  An  alien  may  investigate 
opportimities  whidi  might  qualify  the 
auen  for  status  as  an  E-2  investor, 
provided,  however,  that  such  alien  may 
not  perform  productive  labor  or  actively 
participate  in  the  management  of  a 
business  while  in  B-1  visa  sUtus. 

(11)  An  alim  may  perform  services 
pursuant  to  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978 
(OCSLA)  as  specified  in  33  CFR  part  141 
(Coast  Guard's  regulations). 

(12)  A  personalor  domestic  servant 
may  accompany  or  follow  to  join  his  or 
her  U.S.  citizen  employer  who  has  a 
permanent  home  or  is  stationed  in  a 
foreign  country  and  who  is  visiting  the 
United  States  temporarily,  provided  the 
employer-employee  relaUonship  existed 
prior  to  the  commencement  of  tne 
employer's  visit  to  the  United  States. 

(13)  A  personal  or  domestic  servant 
may  accompany  at  follow  to  join  his  or 
her  U.S.  citizen  employer  to  perform 
personal  or  domestic  services,  provided 
that  the  servant  can  establish,  tnrough 
personnel  records  and  statements  from 
the  U.S.  citizen's  employer,  that: 

(i)  The  U.S.  citizen  employer  is 
subject  to  frequent  international 
transfers  lasting  two  years  or  more  as  a 
condition  of  employment,  and  that  the 
citizen  is  returning  to  the  United  States 
as  a  result  of  such  a  transfer; 

(ii)  The  U.S.  citizen  employer's  is 
current  assignment  in  the  United  States, 
if  any,  vriU  be  for  not  more  than  four 
years; 

(iii)  The  U.S.  citizen  employer  has 
employed  the  servant  abroad  for  at  least 
six  months  prior  to  admission  into  the 
United  States; 

(iv)  The  servant  will  reside  in  the  U.S. 
citizen  employer's  household  and  will 
be  provided  a  private  room  and  board 
without  cost  to  the  servant: 

(v)  The  servant  will  work  only  for  the 
U.S.  citizen  employer,  and 

(vi)  The  U.S.  citizen  employer  and 
servant  have  signed  a  contract  (a  copv 
of  which  must  be  made  available  to  the 
consular  officer)  that  guarantees  that  the 
servant  will  receive  at  least  the 
prevailing  wage  for  domestics  in  the 
area  of  employment;  that  all  other 
benefiu  normally  given  to  U.S.  workers 
in  the  area  of  employment  will  be 


granted  to  the  servant;  that  round-trip 
airfare  will  be  provided  to  the  servant; 
that  the  servant  %rill  not  be  required  to 
give  more  that  two  weeks  notice  of 
intent  to  leave  the  employment;  and  that 
the  U.S.  citizen  employer  will  give  at 
least  two  weeks  notice  of  intent  to 
terminate  the  employment:  and 

(vii)  There  is  a  good  faith  intent  on 
the  part  of  each  party  that  the  alien  will 
depart  the  United  States  in  the  event  of 
the  termination  of  the  employment  or 
the  citizen's  reassignment  abroad. 

(14)  A  personal  or  domestic  servant 
may  accompany  or  follow  to  join  his  or 
her  foreign  employer  who  seeks 
admission  to,  or  is  already  in.  the 
United  States  in  B.  E.  F.  H.  1. 1.  L.  M. 
O.  P.  and  R  nonimmigrant  status  to 
perform  personal  or  domestic  services, 
provided; 

(i)  The  servant  can  show  that  he  or 
she  has  a  residence  abroad  that  he  or 
she  does  not  intend  to  abandon 
(whether  or  not  the  employer  is  in  a 
nonimmigrant  status  «viiicii  does  not 
require  such  a  showing);  and 

(li)  The  servant  has  been  employed 
abroad  by  the  employer  as  a  personal  or 
domestic  household  employee  for  at 
least  one  year  prior  to  the  date  of  the 
employer's  admission  to  the  United 
States;  or. 

(iii)  An  employer-employee 
relationship  has  existed  prior  to  the 
time  of  application;  the  employer  can 
demonstrate  that  he  or  she  has  regularly 
employed  (either  year-round  or 
seasonally)  a  personal  or  domestic 
servant  over  a  period  of  three  years 
immediately  preceding  the  time  of 
application  and  the  employee  can 
demonstrate  at  least  one  year's  prior 
experience  as  a  personal  or  domestic 
soTv&nt' 

(15)  An  employee  of  a  foreign  airline 
engaged  in  international  transporation 
of  passengers  and  freight,  who  is  not 
otherwise  entitled  to  classification 
under  INA  101(a)(15)  (E)  or  (L).  may 
perform  employment  responsibilities 
with  the  airline  in  an  executive, 
supervis<Ky,  or  highly  technical 
capacity; 

(16)  An  alien  may  temporarilv 
perform  services  for  his  or  her  foreign 
employer  as  a  jockey,  sulkey  driver, 
trainer,  or  groom.  The  alien  may  not 
work  in  the  United  States  for  any  odier 
foreign  or  United  States  employer  after 
entry  in  B-1  status  for  this  purpose: 

(17)  An  alien  may  open  or  be 
employed  in  a  new  branch,  cubsidiary, 
or  affiliate  of  a  foreign  employer  in  a 
capacity  that,  will  qualify  the  employee 
for  an  L-1  status  upon  proof  of  the 
acquisition  of  physical  premises; 

(18)  An  employee  of  a  foreign  airline 
may  come  to  the  United  States  to  pick 
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up  an  iiicraik  if  th»  «Biplqyw  is  not 
traiMitias  Om  UaitMi  StatM  tad  i«  not 
adiBJMiMa  aa  a  crawwaan; 

(10)  An  tOtm  may  oba»va  the 
conduct  of  htirinaai  or  othar 
prohailoBil  or  mcatioDal  activity 
providad  tha  alian  pays  far  his  or  bar 
own  wypomaa  and  dooa  not  ang^e  in 
amployinant; 

(20)  An  alian  may.  puisuant  to 
invitatioo,  partidpata  in  any  progFam 
ftimtAing  tarlwi<f»t|  jnfonnatlon  and 
asdstanca  under  aaction  635(0  of  tha 
Foraign  Aasistanca  Act  of  1961.  75  Stat 
424: 

(21)  An  aUao  may.  puisuant  to 
invitation,  participata  in  tba  training  of 
Paaoa  Cant  vohmtaers  ot  ouy  cone  to 
tha  Unitaa  Stataa  under  oontxact 
pursuant  to  sactioos  9  and  20(a)(4)  of 
the  Paaca  Corps  Act  (75  Sut.  612), 
unless  tha  alien  qualifies  far  "A"  visa 
classification; 

(22)  An  alian  v^o  is  not  an  employee 
of  a  foreign  govamment  may  paitidpate 
in  the  United  Nationa  bistituta  for 
Training  and  Raaaarch  (UNTTAT) 
internship  program; 

(23)  An  alien  may  coma  to  the  Ui^ited 
States  as  an  employee  (rfa  foreign 
exhibitor  at  an  intanatioDal  fsir  or 
axpoaitlon  if  ha  or  aha  does  not  quclifv 
for  "A"  visa  classificaticm  as  a  foraign 
government  repraaentative. 

(24)  An  alien  may  partidpata  in  a 
voluntary  servioa  program  benefiting 
U.S.  local  communitiea.  provided  that 
no  salary  or  remuneration  will  be  paid 
tha  alien  from  a  U.S.  source,  other  than 
an  allowance  or  other  reinbursement  for 
ajqMnaaa  inddantal  to  the  voluntsars' 
stay  in  the  Ihiitad  States.  For  theae 

Eurpoaaa.  a  'Voluntary  service  prtgram" 
I  an  oganized  project  conducted  by  a 
racognized  nonprofit  duvitable 
organization  to  Movida  aaaiatanoa  to  the 
poor  or  tha  needy  or  to  further  a 
charitable  cauaa.  Tha  program  may  not. 
however,  invohra  the  selling  of  articles 
and/or  the  solidtati<m  and  acceptance 
ofdonatkMM. 


UMI 


(i)  ClatMificaUon  as  a  visUatfor 
phatun.  An  alien  ia  riaaeifiahie  aa  a 
nonimmigrant  viaitor  far  plaaaura  if  the 
conaular  officer  is  s^isfied  that  the  alien 
qualifiea  under  paragraph  (a)  of  thia 
section  and  ia  entering  the  United  States 
temp«arily  to  engage  in  activitiea  for 
pleasure  which  do  not  involve  skilled  or 
unskilled  labor  for  pay  in  the  United 
States,  nor  full  time  academic  or 
vocational  schooling,  nor  infannation 
media  activities. 

(j)  Legitimate  actMtie$  of  pleasure. 
The  term  "pleasure",  as  uaed  in  INA 
101(a)(lS)(B),  refera  to  legitimate 
activities  of  a  recreational  character, 
induding  tourism,  amusement,  visits 
with  friends  or  ralativea.  rest,  medical 
treatment,  and  activitiea  of  a  fraternal, 
sodal,  or  service  nature.  Legitimate 
activities  of  pleasure  include: 

(1)  Coining  to  the  United  States 
primarily  for  tourism,  even  if.  also, 
inddentally  engaging  in  a  short  course 
of  study; 

(2)  Engaging  as  an  amateur  in  an 
amateur  entertainment  or  athletic 
activity,  even  if  the  inddental  expenses 
assodated  with  the  visit  are  reimbursed. 

(3)  Accompanjring  a  prindpal  alien 
who  is  a: 

(i)  Dependent  of  an  alien  member  of 
any  branch  of  the  U.S.  Armed  Forces 
temporarily  assigned  for  duty  in  the 
United  States; 

(ii)  Dependent  of  a  cre%vman  classified 
under  INA  101(aKl5)(D); 

(iii)  Dependent  of  a  U.S.  dtizen  or 
resident  alien  coming  temporarily  to  the 
United  States; 

(iv)  Dependent  of  a  nonimmigrant 
prindpal  alien  who  is  not  entitled  to 
derivative  status  of  that  prindpal  alien; 

(4)  Coming  to  marry  with  the  intent  to 
return  to  a  residence  abroad  soon  after 
the  marriage; 

(5)  Coming  to  the  United  SUtea  to 
meet  the  alien's  fianoe(e)'8  fiunily;  to 
become  engaged:  to  make  arrangements 
for  a  wedding:  or  to  renew  a 


relationafaip  with  the  proapactive 
spouse. 

(6)  Coming,  as  a  qmtaa  maniod  by 
proxy  to  an  alien  in  the  Uaitad  Stataa  hi 
a  nonimmigrant  atatua.  to  the  United 
Stataa  to  )c^  tha  apouae.  (Upon  arrival 
in  the  United  Stataa  tha  )aiining  qwuae 
must  apply  to  the  INS  for  permission  to 
change  to  the  appropriate  derivative 
stetus  after  consummation  of  tha 
marriage.) 

(7)  Seeking  to  enter  the  United  Stataa 
to  take  advantage  of  such  benefits  under 
INA  329  to  which  the  aUen  ia  entitled 
irrespective  of  the  foreign  residence 
abroad  requirement  of  INA 
(101)(a)(i5)(B). 

(8)  Acccxnpanying  the  spouse  or 
parent  on  the  service  member's 
assignment  to  the  United  States  as  an 
alien  dependent  of  an  aHen  member  of 
the  U.S.  Armed  Forcea  who  qualifies  fiir 
naturalization  under  INA  328. 

(9)  Attending  a  school  which  is  a 
vocational  or  recreational  in  charader.  if 
the  purpose  of  attendance  is  recreational 
or  avocational. 

(10)  Seeking  to  niter  the  United  Stetes 
in  emergent  drcumstances,  when  the 
alien  is  otherwiaa  entitled  to  lawfol 
permanent  resident  status; 

(k)  Authority  to  Issue  Combined  B-1/ 
B-2  Visas  and  Fee  to  be  CoUected.  (1) 
Consular  ofBcera  may  iasue  combined 
B-l/B-2  visas  to  qualified  applicanta 
who  are  frequent  or  periodic  ^aiton 
and  whose  prindpal  purpoaa  for 
visiting  the  United  States  at  various 
times  tails  within  the  B-1  or  B-2  visa 
classification. 

(2)  When  the  fee  prescribed  in  the 
appropriate  schedule  is  not  the  same  for 
each  classification,  the  higher  of  the  two 
fees  shall  be  collected. 

Dated:  July  21, 1993. 
Maty  A.  Kyan, 

Assistant  Secretary.  Consular  Affairs. 
(FR  Doc  93-17850  Piled  7-23-93;  1:45  pm] 
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520 36134.  38871,  39443 

522 38972 

524 38972 


..38541 
..36280 
.35416 


.30141 
.36134 

.37854 


350. 
870.. 
876. 


22  cm 

41 — 40024 

120 39280 

121 38280 

122 39280 

123 „ 39280 

124 38280 

•^9— ••••■•••■•»»*».»»».*M»...38Z80 

126. 35864,  39280 

127 „ 39280 

128 39280 

130 38280 


23  cm 

140 

625 


635.. 


710 

712. 

713 

720 


..38142 
.38293 

.38973 

.38987 
.38987 
.38987 
.38987 


24  cm 

203 

236. ••••.•. 

241 

248 

280 

572 

812 

v05.*«...*.. 

812 

960 


35368 

37802 

37802 

37802 

38530 

.36518,  36546 
39658 

»•■••■...  «Myv9B 

39658 

39658 


16 

202.... 
207.... 
213.™ 
220.... 


.37588 
.37885 
..35724 
.35724 
.35724 


232.. 

234..., 

241.. 

244.. 

880.. 

881. 

883. 


oo4m 


...36724 
...36724 
..35724 
..35724 
...35416 
...35416 
-.36416 


.J6416 


3500 

26  cm 


.35416 
.36175 
.36176 


31 

27  cm 


.36419 


..36865.36877 


4 _ „ 36808 

5 — 35808.36516 

7 38542.  38543 


28  cm 

0 

1 „. 

6 

14. 
56.. 
540.. 
541. 


36. 
77. 
301. 

540 

645 

28  cm 

18 

1400. 
1915. 
2606. 

2610 

2612 

2615 

2616...... 

2618 

2622 

2623...... 

2644 

2676 


.36371 

.37417 
.36867 
..36371 
...39094 

..37062 
..38876 
.39098 

..  .30005 


.35377 

35512 

..36377,37991 

38049 

— . 35377 

35377 

35377 

.36377. 37991. 38048 

.35377,  37981 

••••«. 38051 

38052 


30cm 

202 37420 

206 37420 

9IM  •••.••••  •••••• ••••••»... .38532 

920 36136 

938 36138 


906. 
913.. 
914. 
915. 
916.. 
934.. 


..38543 
..38543 
..38981 
..37447 
.37449 


935 36177.  36178 

31  cm 

203 36385 


221.. 35724 


585., 

32  cm 

199 

706 


.36828 


.35400 
.36867 
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iii 


341  ^,.,.,««^^— ....^.......oKjdB 

354. 39360.  39368 

355 30369.  39366 

356. 39360,  39366 


»S7    ,„........>. 

...39360.39365 

^S9 

360  

361 >.. 

364 

...39360.  39363 
..39360.39362 
...39360.30361 

39360 

39360 

377 _ 

39368 

39360 

39360 

386....„ -... 

OOr  ....•.*•■••••••••••• 

393    .  - 

396 

399 

, 39360 

39360 

39360 

39380 

, 38360 

PrapOMd  fUilM: 
501 _. 

37770 

552 

37774 

33CFR 

100 36355.  38053.  38054. 

38055. 38298. 38299. 38300. 
38301,38144 

110 36356 

117 36357.  38056.  39145, 

39146 

154 39660 

155 39660 

164 36141 

165... 36357,  36597.  36868, 

38056, 38302. 39150. 39151. 

39663 

334 37606.  37889 

f>ropo<»d  RuIm: 

110 38100.38101 

117 36629.38102 

130 38993 

131 38993 

132 38993 

137 „„ ;.38993 

334 37889 


34CFR 

12 

74 

75 

76 

77 

81 

86 

99.... 

200 

201 

206 

208 

212 

218 

221 , 

222 

230 

231 

236 

237 

238 

263 

280 

282 

300 

301 

303... 
305... 
307... 
309... 


.36869 
.36669 
.36869 
.36869 
.36868 
.36869 
,.36869 
,.36869 
.36869 
.36869 
.36869 
..36869 
,36869 
..36869 
..36869 
..36869 
..36869 
..36869 
..36869 
.36869 
..36869 
..36869 
..36869 
..36869 
.36869 
..36869 
.36869 


315... 

316... 

318... 

319... 

324... 

327... 

356... 

361... 

363... 

376-. 

378... 

380... 

400... 

401 -. 

402... 

403... 

405... 

406... 

407... 

406... 

408.. 

410.. 

411.. 

412.. 

413.. 

414.. 

415.. 

416.. 

417.. 

418.. 

419.. 

421.. 

422.. 

423.. 

424.. 

425.. 

426.. 

427.. 

428.. 

431.. 

432.. 

433.. 

434.. 

435.. 

436.. 

437.. 

438.. 

441.. 

460.. 

461.. 

462.. 

463.. 

464., 

471.. 

472.. 

473.. 

474.. 

475.. 

476., 

477. 

489. 

490. 


.368M 
.36860 

.36668 

dfififiA 


.35762 


.36868 

36866 


■**-*^*^ 

.36869 
.36869 

ttJQfM 
••OUUUV 

.36869 

..36869 
..36869 


.36868 
.36868 
.36869 
.36869 
.36669 
.36868 
.36869 


.36869 
.36869 
.36869 
.36869 
.36869 
.36869 
.36869 
,.36869 
.36869 
.36869 
.36869 
,36868 
..36869 
.36869 
..36369 
..36669 
..36869 
.36869 
..36869 
..36669 
..36669 
..36869 


.36869 
.36666 


491 36869 

555 36869 

562 36869 

581 36869 

600 36869,  39618 

608 38711 

609 38711 

612 36669 

617 36869 

624 36869 

625 36869 

626 „.. -..36869 

627 36869 

628 36869 


630.. 
636.. 
637.. 
630.. 
648.. 
6d3.. 


.36860 
.36868 
.36869 
.36860 


260. 
2Dd» 


..38816 
..36816 


664 36869 

668 .36869.  39616 

674 36866 

675 36860 

Dfv  ••••»■•■  ••.••••.••».•■«• .....3d6ov 

682 36860 

685 36006 

600 36868 

755 36869 

757 36660 

f9D*»« ■ • \JUUUW 

762..- 36869 

769 36869 

770 36869 


.38482 
.38504 
.38504 
.38504 
.38504 


361 

631 

632 

633 

634..-. 

635 38504 

650 37890 

692 36110 

36CFn 

51 36596 

Propo««d  RuIm: 

1191 37052,38204 

37CFR 

1 38719 

Piopoaad  RuIm: 

1 39704 

2 39102 

10 38994 


aecFR 

2 

3 

4 

14 

21 « 


39152 

; 37856 

39664 

39152 

......38057 

36 37857 

PropoMdRulM: 

1 39706 

3 381 04.  381 06 

14 ;. 39174 

21 38106.39488 


39CFR 

233 

3001 


.36598 
.38975 


40CFR 

51 38816 

52 37421,  37423.  37426. 

37658, 38058. 38060. 38816, 
39445 

82 36516 

85 36871 

131 36141 

180 36358. 

36359,  37861.38977,  38980. 
39153 

.  185 36358.  37862 

186 37867 

228 35884 


414. 


.36872 


Ch.  1 37450,  37061,  36546 

52 36905,  37460,  37453, 

36108,36326,39717 

63 37778 

81 36906,  37453,  36106, 

36331 

82 38736 

66 35420 

180 .36366,  37803 

1^0M-««»**M**.**a**».363DO,  39190 

261 36367 

300 37663 

372 36160 

41CFR 

101-41 „ 39664 

101-44 39666 

PrapoMd  RulM! 

101-25 30720 

42CFR 

405 37094 

414.. „ 37994 

417 38062 

435 39092 

436 39092 

493 39154 

PfopoMd  nulM! 

Sla 38995 

417 38170 

43CFR 

3730 38186 

3820 36186 

3830 38186 

3850 - 38186 

Propo— d  RuIm: 

11 39328 

PubRc  LMid  Ordw»: 

6963 38602 

6986 -.. 35408 

6968 - 35409 

6989 38063 

44CFR 

64 39666.  39668.  39670 

65 - 38303.  38305 

67 - 38083 

354 36770 

PrapoMd  RuIm: 

67 38333 

45CFR 

PropOMd  Rutos: 

400 38181 

1602 36910 

46CFR 

170 36601 

502 36648 

PropoMd  RuIm: 

15 36914 

171 „ - 36374 

47CFR 

1 36142.  37867,  38534 

2 37429 

15 37429 

34 36142 

35.... 36142 

43 36142 


IV 


Fedwal  Register  /  Vol.  58.  No.  141  /  Monday.  July  26.  1993  /  Reader  Aids 


61 36143.  36145.  36636 

64 .36143,  39671 

66 36145 

66 .36143.  36145 

73 — 36406.  36410,  37431. 

36067.36666.36534.36636 

T8 36604. 

36066.  30184.  30185 
90 36362. 38537,  39450 


Ch.1 
1 

2.. 
61 


36630 

39721 

37804 

73 »»».  35421.  36184. 

36374. 36375. 36376, 37456, 

37606.36111.36547,36548. 

39403,30494.39722 

76 39184.39185 

87 39722 

88 30721 

90 38549.  39721 

94 39721 

46CFR 

2 37868 

904.-.^ 36363 

906~~..»M...„....„ 36363 

913 36363.  38679 


V  I  0****«*a.a«»««,*»****a,***a ••••••.. .36363 

916 36363 

919 36363 

922 36149.  36363.  39679 

935 37868 

937 36149 

952 36149,  36363,  39679 

970 36148.  36363,  30679 


900 _ 38340 

*  '  ■  ••••••••••«••••••••«•••••••••■••■■■  wOVlO 

^^f^  •••••••■••••••••••■•••«••••■■•••••■  wOO^V 

970 38340 

1823...^ 37697 

1852 37697 


49CFR 

37 

218 , 

229 , 

54') ^^^ 

571 .™.~".".*.".*.".'.36152,  36615 

604 36894 

1145 ^ 39679 


.38204 
.36605 
.36605 

.36376 


37 37052 

171 36020,37612.38111 

172 37612 

173 37612 


174 37612 

177 37612 

302 37900 

303 37900 

542 38800 

^^^v  ••••••••••••••••••••  •  ••••■  •••  ••••■•  i30^^& 

^'  "  •  ••••••»•••«•••••■■••••■•  ••  ••  •••■•■  tJOO^v 

1036 39723 


.35887.  37432 

38537 

>••••••• 36619 

-....36154 

.39451 


SOCFR 

227 

85...„ 
285.„ 
380... 

61 1 36167 

625 35801.  30680 

630 37443 

640 36981 

646 35895.  36155.  38813 

655 38977 

658 35897 

861 39161 

662 38726 

671 36900.  38727 

672 35897,  37660,  37870. 


37871.38167.30456.30457, 
30680 

675 36807.  37660.  39162. 

39680 


17 36184. 

36379.36367.30405 

36924, 37609, 38549, 38552, 

36553.38736.39495 

20 ....... ...............37828 

23 36112 

24 36025.  30003 

226 .30563 

m^i   ••••■••••••••••••••••HH.*«M»a*.O60O4 

642 36632 

^^"••""••"•••••••••••••••••••■••••••••^Jf  ^oo 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bMs  which 
hav*  twooma  law  wan 
received  by  the  Office  cH  »w 
Federal  Register  tor  Induaion 
\n  today's  LM  of  PubNc 
Laws. 

Leel  Lirt  July  22.  1993 
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CFRCHECKUST 


ThisCheckfist,  prepared  by  the  Office  of  the  Federal  Register.  Is 

published  weakly.  It  is  arranged  in  ihe  order  of  CFR  tffies.  stock 

numbers.  pik:es,  and  revision  dates. 

An  asterisk  <*)  precedes  each  entry  that  has  been  issued  sinoe  latt 

weak  and  Mthich  is  now  available  for  sale  at  the  Government  Priitfag 

Offioe. 

A  cJhecUiel  of  currant  CFR  volumes  comprising  a  complete  CFR  sat 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  lavised  monttVy. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00  ' 
domeslk:.  $193.75  additkxwl  for  foreign  mailing. 
Mail  orders  to  the  Superinterxlent  of  Documents,  Attn:  New  OrdaiB. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  Ail  orders  must  ba 
accompanied  by  nemiRance  (check,  rTx>ney  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  ftiay  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-323« 
from  6:00  a.«n.  to  4:00  p.m.  eastern  lime,  or  FAX  your  charge  orders 
10(202)5124233. 


Stock  Number 


Price       n>vtelewl 


1. 2  (2  Cesefved) (869-019-00001-1) $15.00 

3  (1992  Compilofion 
and  Ports  100  end 
101) „ (869-019^)0002-0) 17.00 

4  (869-019-00003-8) 5.50 

5  Pans: 

1-699  » (869-019-00004-6) 21.00 

700-1199 (869-019^)0005-4) I7O0 

1200-End,  4  (6 

Resenrad) (869-0 19-O000fr-2) 21,00 

ZParts: 

0-36 (869-019-00007-1) 20.00 

27-45 (869-019-00008-9) 13.00 

46-51 (869-019-00009-7) 20.00 

52 (869-OlW)001O-1) 28.00 

5^209 (869-019-0001 1-9) 21.00 

210-299 (869-019-00012-7) 30.00 

300-399 (869-019-00013-5) 15J)0 

40IM99 : (869-019-00014-3) 17.00 

700-899 (869-019-00015-1) 21.00 

900-999 (869-019-00016-0) 33.00 

1000-1059  _ (869-019-00017-8)  ..„..  20.00 

1060-1 1 19  (869-019-00018-6) 13.00 

1120-1199 (869-019-00019-4) 11.00 

1200-1499 _ (869-019-00020-8) 27.00 

1500-1899  (869-019-00021-6) 17.00 

1900-1939  _ >. (869-019-00022-4) 13.00 

1940-1949  (869-019-00023-2) 27i)0 

1950-1999  ...„ (869-019-00024-1) 32.00 

2000-End (869-019-00C2S-9) 1200 


Jan.  1,  199J 

•Jan.  i,  1993 
Jon.  1.1993 

Jan.1,  H9) 
Joal,  1993 

Jon.  1,  IftS 

Jon.  1,  1993 
Jan.  1,  1993 
Jan.  1. 1993 
Jan.  1.  1993 
Jan.  1. 1993 
Jon.  I.  1993 
Jan.  1.  1993 
Joa  1.  1993 
Jon.  1.  1993 
Jan.  1,  1993 
Jan.  1, 1993 
Jon.  1.  1993 
Jan.  I.  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jon.  I,  1993 
Jan.  I,  1993 

.  (869-019-0002^7) 20.00       Jon.  1.  1993 


9  Parts: 

1-199  „ (869-019-00027-5) 27.00 

200-End (869-019-00028-3) 21.00 

.  (869-019-00029-1) 29.00 

,(869-019-00030-5) 21.00 

.  (869-019-00031-3) 15.00 

.  (869-019-00032-1) 20.00 

SOO-End  (869-019-00033-0) 33.00 

11  (869-019-00034-8) 13.00 

12 


101 

0^ 

51-199 -. 
200-399 

400<499 


(869-019-00035-6) 1 1JJO 

200-219 (869-019-00036-4) 15.00 

220-299 (869-01W)0037-2) 26.00 

3(KV499 (869-019-00038-1) 21.00 

50&499 (869-019-00039-9) 19.00 

600-€nd  (869-019-00040-2) 28.00 

13 (869-019-0004J-1) 28J0O 


Jon.  1, 1993 
Jon.  1.  1993 

Jon.  1. 1993 
Jon.  1. 1993 
Joa  I.  1993 
Jon.  1,  1993 
Jon.  1.  1993 

Joa  1, 1993 

Joa  I,  1993 

Jon.  1,  1993 
Jan.  1,  1993 
Jon,  1, 1993 
Jan.  I,  1993 
Joa  1.1993 

Jon.  1. 1993 


stock  NuMaer 

14  Parte: 

1-S9 (869-0IW)00«2-9) 29i» 

60-139 (869-019-00043-7) a&iX) 

140-199  . (869-019-00044-5) .._..  I2O0 

200-1199 (86W)1W)0045-3) 2200 

1200-End (869-019-00046-1) 16X10 


151 

0-299  _ (869-019-00047-0) 14.00 

300-799 (869-019-00046-6) 25O0 

800-Cnd  (869-019-00049-6) 19O0 

1C  Parts: 

0-149  

1S(W99_ 
lOOO-End 


..  (869-019-O0050-0) 7jOO 

..  (869-019-00051-6) 17O0 

..  (869-019-00052-6) TA.OO 


I8O0 
17.00 
24.00 


17 

1-199 (869-019-00054-2) 

200-239 (869-017-00055-8) 

240-€nd (869-017-00056-6) 

ISPsrts: 

1-149  ...._ (869-017-00057-4) I6O0 

•150-279 (869-0 19-0005&-5) 19.00 

280-399  .„ _„ (869-019-00059-3) 15.00 

400-End  - - (869-019-00060-7) 10.00 

19  Parts: 

1-199  (869-019-00061-5) 

200-End  - (869-019-00062-3) 


35.00 
11.00 

20  Parts: 

1-399  (869-019-00063-1) 19.00 

400^499  ._ (869-019-O0O64-O) 31O0 

•500-End (869-019-00065-6) 30.00 

21  Parts: 

1-99 (869-019-00066^ 15.00 

14.00 
2C.00 

6.00 
34O0 
2I.O0 

8.00 
22.00 
I2O0 


100-169 (869-017-00067-1)  .. 

170-199 (869-019-00068-2)  .. 

200-299  ._ (869-019-00069-1)  .. 

300^199 (869-019-00070-4)  .. 

500-999  .„ (869-019-00071-2)  .. 

600-799 (869-019-00072-1)  .. 

•800-1299  ..„ (869-019-00073-9)  _ 

130O<nd (869-019-00074-7)  _ 

22PsrtB: 

1-299  (869-019-00075-5) 30.00 

300-End  (869-01 9-0C076-3) 22.00 

23  (869-019-00077-1) 21.00 

24  Parts: 

0-199 (869-017-00078-7) 34.00 

200-499 (869-01 7-00079-5) 32.00 

500-699 (869-0 19-00C80-1)  17.00 

700-1699 (869-01 7-OOOe  1-7) 34.00 

1700-End (869-019-00082-8) 15.00 

25  (869-017-00063-3) 25.00 

26  Parts: 

§S  1O-I-1.60  (869-019-00084-4) 21.00 

•§§1.61-1.169  (869-019-00065-2) 37.00 

§§  1.170-1.300 (869-019-00086-1) 23.00 

§§  1.301-1.400 (869-017-00087-6) J7O0 

§§  1,401-1.440 (869-019-00088-7) 31O0 

§§  1  J01-1j640 (869-019-00090-9) 2OJ0O 

•§§1j641-1J50  (869-C19-00091-7)  24.00 

§§1351-1.907  (669-017-00091-4) 23.00 

§§  1,908-1.1000  (869-019-00093-3) 2&J0O 

§§1.1001-1.1400  (869-019-00094-1) 22J0O 

§§1.1401-End  „...  (869-019-00095-0)..-..  iXJOO 

2-29 ™ (869-019-00096-6) .._..  23D0 

30-39  (869-0 I9-C0097-6) \&J0O 

40-49  ....„ ~ (869-019-00098-4) MSJO 

50-299  _ (669-019-00099-2) 13i)0 

300-499 (869-01 7-00  lOO-O) 23.00 

500-599 (869-019-00101-8) 6.00 

•600-End (869-019-00102-6)  ....„  8.00 


Jon,  1.  Iff) 
Jon.  1.  Iff} 
Jon.  1, 1993 
Jan.  1,  WS 
Jon.  1.  iff! 

Jon.  1.  ms 

Jon.  1. 1993 
Jon.  1.  W5 

Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1.  1993 

Apr.  1,  1993 
Apr.  1.  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  I.  1993 
Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1,  ms 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  I,  1992 
Apr  1, 1993 
Aim.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1.  1993 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1993 
Apr.  1.  1992 
Apr.  1.  1993 

Apr.  1.  1992 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
1992 
1993 
1993 
Apr.  1, 1993 
Apr.  1,  1992 
Apr,  1.  1993 
Apr.  1.  1993 
Apr.  1. 1993 
Apr.  1.  )f«3 
Apr.  1. 1993 
Apr.  1.  1993 
Apr.  1.  Iff) 
Apr.  I,  1993 
«Apr.  1. 1990 
Apr.  1,  1993 


Apr.  1, 
Apr.  1, 
Apr.  1, 


VI 


Fwlaral  Register  /  Vol.  58,  No.  141  /  Monday.  July  26.  1993  /  Reader  Aids 


TNto 


Stock  Numbar 


271 
1-199  .... 
200-End 


...  <a69^17-00102-3) MJOO 

.„.  (l6M1»«)l04-2) 11.00 

...  (869-017-OOIOrMD iJJOO 


2tParlK 

0^ 

100-499 

1900-1910  (Hlwi'lJo 
1910.999) 

1910  (§$1910.1000  to 
•nd)  .... 

1911-1925 

1926 

1927-End 

30P«1s: 

1-199  

20(M99.. 
700-€nd 


(86»417^)0105-<) 19J» 

(869-01>«>106-6) 9.00 

(869-017-00107-4) 32.00 

(869^)1 7-0010S-2) 16J» 


Apr.  1,  1992 
•Apr.  I,  1991 

July  1,1992 

July  1.1992 
July  1.1992 
July  1.1992 
Jiiy  1.1992 


(869-017-00109^1) ......     29i»       July  1.  1992 


(8694)17-001  lfr4) 16X0 

(86^17-00111-2) 9JaO 

(869417-00112-1) 14.00 

(869-017-00113-9) XJOO 


(8694)17-001 14-7) 25.00 

™..  (8694)17-001 15-6) 19.00 

(869-017-00116-3) 25.00 

(869-017-00117-1) 17A) 

(869-017-00118-0) 25.00 


31 

0-199  

200-End  . 

32P«1s: 

1-39.  Vol  H ..._ 19iJ0 

1-39.  VOL  HI „ 18.00 

1-189  (869-017-00119-8) 30.00 

190-399 (86W)17-00120-1) 33.00 

400-629 (869-017-00121-O) VJOO 

630-699 (86W)17-00122-8) UM 

700-799 (869-017-00123-6) 20.00 

8004nd  ;.... (869-017-00124-4) 20.00 

33P«ti: 

1-124  

125-199- 
200^nd  . 

34P«1i: 

1-299  

30O-399  .. 

400-€nd 


(869-01 7-001K-2) 18.00 

.  (869-017-00126-1) 21.00 

(8694)17-00127-9) 23.00 


.  (8694)17-00128-7) 27  A) 

.  (8694)17-00129-5) 19.00 

,  (8694)174)013&^ 32J0O 

(8694)17-00131-7) 12.00 


(8694}17-0013»^) 15.00 

(869-017-00133-3) 32X0 


atPvts: 

1-199  

20^Tnd  ..»..«... 

Sr (86W)17-00134-1) 

3S  Pjilt 

0-17  ..„..*. (86W)174)01354)) 28X0 

18-€nd -... (8694)17-00136-8) 28X0 


July  1.1992 

«July  1,  1989 

July  1.1992 

July  1.  1992 

July  1.1992 
July  1,1992 
Aiy  1,1992 

J(iy  1,1992 
July  1.1992 

ajuly  1.  1984 

ajuly  1. 1984 

>July  1.  1984 

July  1.1992 

July  1,1992 

July  1.1992 

'July  1.  1991 

July  1.1992 

July  1.1992 

July  1,1992 
July  1,1992 
July  1,1992 

July  1.1992 
July  1,1992 
July  1.1992 

July  1.1992 

July  1.1992 
July  1.1992 


17X0       July  1, 1992 


S«pl  1,1992 
Sspt.  1,  1992 

.  (869-017-00137-6) 16X0       July  1, 1992 


40 

1-61  (8694)174)013fr4) 3li»  July  1,  1992 

52  (869-017-00139-2) 33X0  July  1, 1992 

53-M  ..„ „. (8694)174)0140-6) 36.00  July  1, 1992 

61-80 (8694)17-00141-4) 16X0  July  1, 1992 

81-86 (8694)174)0142-2) 17X0  July  1,  1992 

86-99 (8694)174)0143-1) 33X0  July  1, 1992 

100-149 (8694)17-0014*^ 34X0  July  1, 1992 

150-189 (8694)17-00145-7) 21X0  July  1,  1992 

190-259 (8694)174)0146-5) 16X0  July  1,  1992 

260-299 (8694)174)0147-3) 36X0  July  F,  1992 

300-399 (8694J1 74)0148-1) 15X0  July  1, 1992 

400-424 (8694)174)0149-0) 26X0  July  1,  1992 

425-699 —  (8694)17-00150-3) 26X0  July  1,  1992 

700-789 (8694)17-00151-1) 23X0  July  1.  1992 

790-€nd  (8694)174)01524D 25X0  July  1.  1992 

1, 1-1  to  1-10 - 13X0  3  July  1.  1984 

1. 1-11  to  Appendbc  2  (2  Resarvcd) 13X0  sJuiy  1. 1964 


7  6.00 

8 .. 4.50 

9 13.00 

10-17 9.50 

18.  VOL  I,  Ports  1-6 13.00 

18.  Vol  «,  Itorts  6-19 13.00 

18.  Vol  m,  Porti  20-52 13.00 

19-100  „ 13.00 

1-100  (8694)17-001534» 9.50 

101 (8694)17-00154-6) 28.00 

102-200 (8694)174)0155-4) 1 1X0 

201-€nd  (869-017-00156-2) 11X0 

42  Parts: 

1-399  

400429 -... 
430-End  .... 


..  (8694)174)0157-1) 23X0 

..  (8694)174)0156-9) 23.00 

..•(8694)17-00159-7) 31.00 


43 

1^999  (8694)17-00160-1) 22.00 

1000-3999  (86W)1 7-00161-9) 30.00 

4000-End (8694)174)0162-7) 13.00 

44 -.. (8694)17-00163-5) 26.00 


20.00 
14.00 
30.00 
20.00 


45 

1-199  (8694)174)0164-3) 

200-499 (86^)174)0165-1) 

500-1199 „ (8694)174)01664)) 

1200-€nd „ (8694)174)0167-8) 

46  Paris: 

1-40 (8694)174)0168-6) 17,00 


16.00 
8.00 
14.00 
12.00 
14.00 
17.00 
22.00 
14.00 

22X0 

22.00 
12.00 
21.00 
24.00 


41-69  (8694)17-00169-4) 

70-69  . .„ (8694)17-00170-8) 

90-139 (8694)174)0171-6) 

140-156 (8694)174)0172-4) 

156-166 (8694)174)0173-2) 

166-199 (869-017-00174-1) 

200^499 (869-0174)0175-9) 

50O-€nd  (869-0174)0176-7) 

47  Parts: 

0-19 (8694)174)0177-5) 

20-39 (8694)174)0178-3) 

40-69  (8694)17-00179-1) 

70-79  (8694)17-00180-5) 

80*ld  (3694)17-00181-3) 

46Ctia{rtsrs: 

I  0»or1$  1-51) (8694)174)0182-1) 34X0 

1  (Ports  52-99)  *.  (8694)174)01834)) 22.00 

2  (Ports  201-251) (86943174)0184-8) 15.00 

2  (Ports  252-299) (8694)17-00185-6) 12X0 

3-6 (8694)17-00186-4) 22.00 

7-14  ....- (8694)174)0187-2) 30.00 

15-28 (8694)174)0188-1) 26.00 

2Wnd (8694)17-00189-9) 16.00 

49Pana: 

1-99 (8694)17-00190-2) 22.00 

100-177 (869-0174)0191-1) 27.00 

178-199 (8694)17-00192-9) 19.00 

200-399 „....  (869-0174)0193-7) 27.00 

400-999 (8694)174)0194-5) 31.00 

1000-1199 (869-017-00195-3) 19.00 

1200-End (8694)17-00196-1) 21.00 

SO 


1-199  (8694)174)0197-0) 23.00 

200-599 (8694)17430198-8) 20.00 

600-End  (8694)17-00199-6) 20.00 

CFR  indax  ond  Findhgs 

Aids (869-0194)0053-4) 36.00 

Compteta  1993  C«  set „..  775X0 

MteroTicha  CFR  Edition: 

Complete  sat  (ona-time  moiling) 188X0 


3July  1,  1964 

SJuiy  1, 1984 

3July  1, 1984 

3July  1,1984 

sjuly  1, 1964 

sjuly  1,1984 

sJuly  1,  1984 

3July  1,1984 

3July  1,  1984 

July  1,1992 

July  1.1992 

'July  1,  1991 

July  1,1992 

Oct.  1, 1992 
Oct.  1, 1992 
Oct.  1, 1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1,  1992 

Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
•Oct. 
Oct. 
Oct. 
Oct. 


1,1992 
1,1992 
1.1992 
1.1992 
1,1992 
1,1991 
1,1992 
1,1992 
1,1992 


Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1, 1992 
Oct.  1, 1992 
Oct.  1. 1992 

Oct.  1, 1992 
Oct.  1, 1992 
Oct.  1, 1992 
Od.  1, 1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1, 1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1. 1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Jon.  1,  1993 
1993 

1990 


UMI 
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CompMe  set  (one-tima  moing) mm 

Complata  sat  (ona-Nma  maing) ISiOO 

Subscription  (malad  OS  isfuad) 22X00 

Individual  copies TJOO 


1991 
1992 
1993 
1993 


TWt  3  li  an  annud  coniptcaon.  iNi  volunw  aid  ci  pravtoui 
ydkmmthoMb»nMna69aptmiamlmtmmt»wmc». 

>  nw  A^  I,  IMS  9men  o(  32  CM  tarti  l-IW  eortetn  o  note  orty  lor 
tato  1-39  mciwlv*.  tar  *•  M  iMt  of  Nm  (Mmw  AcquMMn  NgtMoni 
In  tata  1-39,  conM  «w  Hvm  Cn  volumM  iMiMd  oi  of  Jtriy  I,  I9M,  containing 

>  ite  July  I.  1986  •dion  of  41  cn  Qnptm  l-H»  contolM  o  noit  orriy 
tor  Onplon  I  to  49  mcluav*.  to  Iht  lia  Ivt  ol  prociMnMni  rtgiMtom 
In  Qoitm  I  to  49.  conM  Sw  olavon  cn  votunm  Inuid  oi  o(  Mr  I, 

\OMA  II  ■■,!■!■  !■  ■  Ik^^^      ^ 

IvWCOnRTCIp  inOIV  CnOpiWl. 

*  No  omondnonn  lo  Mi  votunw  ww*  pramulBalod  during  Iht  pwiod  t^. 
I,  1990  to  Mar.  31,  1991  Itio  cn  volunw  iMuod  Aprt  I,  1990,  tftoiM  bt 


•  No  omondmonlt  to  Ihii  votumo  won  pronwigalod  during  ttw  portod  Apr. 
I,  1991  to  Mar.  31,  1993.  n«  cn  volumo  iMuod  April  I.  1991,  amid  bo 


•  No  omondmonis  to  Ml  volumo  wow  promulgalod  dwing  Nio  pwlod  Ji4r 
1. 1909  to  Am  sa  1992.  Ilio  cn  votumo  Iwiod  Jtiy  I,  I9t9,  amM  bo  rotoinod. 

'  No  anondmona  to  Ml  volumo  w«*  promulgalod  dwmg  Nii  poiiod  Ji4y 
1, 1991  to  Juno  30, 1992.  aw  cn  volumo  iMMd  Jt4y  1, 1991,  aiould  bo  rotoinod. 

■  No  anwndwonti  to  It*  volumo  woropwmulgatod  during  SwporiodOctobor 
I.  1991  to  Soptombor  30,  1992.  Itw  Cn  volwno  taiod  Octobor  I,  1991.  dwiM 
borotokwd. 


New 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)'  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


CMK 


i.    ^    J 


WULM 


*icQ^<>  Charge  your  ordw. 

"WOZ  «*  Mty/ 

Pleaae  l^pe  or  Print  (Form  is  aligned  for  typewriter  use.)  T»  Bu  your  ordcn  aad  lBqairict-(2«2)  5U-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Infonnation  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Q«y 


Stock  Number 


021-«)2-00001-9 


Titk 


Catalog-Bestselling  Government  Books 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/allemion  line) 


(Street  address) 


(City,  Stale,  ZIP  Code) 

i L 


(Dqrtime  phone  inchiding  »ta  code) 


Ik 
New  Ordust 
RaBoBJTMH 


afl 
M1S259-79S4 


Price 
Each 


FREE 


Ibtal  for  Publications 


Total 
Price 


FREE 


Please  Choose  Method  of  PBymcnt: 
LJ  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    11    I    !-["! 
LJ  visa  or  MasterCard  Account 


I  I  I  I  I  M  I  I  n 


(Credit  card  expiration  date)        '*«"*  JW"  M  your  order! 


(Signaoue)  "*« 


(Additional  add 


(Street  address) 


(City.  Stale,  ZI 


(Daytime  phom 


RiviMd 
I9»2 


The 

Federal  RegUter: 

What  It  U 

And 

How  To  Use  It 


Annoimdiig  ffae  Latest  Edittcm 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  tfie  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Form 

I I  Y£S,  please  send  me  the  following: 


Order  processing  code: 

•6173 


Clwrye  your  order. 
ft^CMyf 
Tb  tax  your  orders  (202)-512-2250 


L    ^   J, 


copies  of  Tlw  Ndwal  RogMar-WlMl  N  to  and  Hew  lb  Um  R,  at  $7j00  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  oi  my  order  is  J        .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Oioose  Method  of  nrymcnt: 

I I  Check  I^^yable  to  the  Superintendent  of  Documents 


(Compeny  or  Penooal  Name) 


(Additional  addiess/atlentioo  line) 


(SOeet  address) 


(City.  Stale,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Piucfaaae  Order  Na) 
Magrnv 


(Please  type  or  print) 


LJ  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  M FT 


(Credit  card  expintion  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(Re«.  1-93) 


YES    NO 

araihbletoedMriiiaikrt?  Q   Q 


Mail  lb:    New  Orders,  Superintendent  oi  Documents 
P.a  Box  371954,  Pittsburgh,  R\  15250-7954 


The  authentic  text  behind  the  news 

i 
I 

I 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Wackly  Compilation  of 

Presidential 
Documents 


■hmmn  23.  I9i 
Vatav  X&— N«kn  4 


This  unique  service  provides  up-to-date 
information  on  Presidentiai  policies 
and  annourKennents.  It  contairts  the 
full  text  of  tfte  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererKes,  persorv 
nel  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  (Mce  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordtf  Proasang  Code 

*6466 

DYES 


Charge  your  order. 
It's  easy! 


EZ^ 


Ctargt  anim  nt*  te  MKplKiiNd  to  itw  GPO  onki 
desk  M  (202)  783-3238  trooi  8  00  i  m  to  4  00  p  m 
eas'.en)  tNnc.  Monday -FraUy  (exctp*  hoWain) 


I  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  cart  keep  up  to  date  on 
Presidential  activities. 


n 


$96.00  First  Class 


D 


$58.00  Regular  MaU 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of 

Documents 

IZl  GPO  Deposit  Account 


-D 


(Street  address) 


(City.  State.  ZIP  Code) 

< L 


Lj  visa  or  MasterCard  Account 

n 


n 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  ptKHie  including  area  code) 

(Signature) 
4.  Man  To:  New  Orders,  SkiperintciMiml  of  Dommcnts,  P.O.  Box  371954,  Pfttsborgh,  PA  I525t-79S4 


(R*v.  1«3) 


Migr  lie  make  yoormme/addreM  available  to  other  imiicrS?  I I   I I 


P.a  Box  371954.  Pittsburgh,  R\  15250-7954 
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Proclamatioii  6581  of  July  22,  1993 

National  Veterans  Golden  Age  Games  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Today,  as  many  veterans  reach  their  senior  years,  they  are  discovering  the 
benefits  of  physical  fitness  and  recreational  activity.  In  Department  of  Veter- 
ans Affairs  (VA)  medical  facilities,  recreation  has  become  an  established 
part  of  the  rehabilitation  process.  VA  experience  and  research  show  that 
sports  and  competitive  involvement  can  be  enriching  because  of  their  phys- 
ical benefits  and  because  of  their  role  in  enhancing  social,  emotional,  and 
psychological  well-being. 

Recognizing  the  need  to  establish  meaningful  activities  for  a  rapidly  growing 
number  of  aging  veterans,  the  VA  established  the  National  Veterans  Golden 
Age  Games  in  1983.  Since  then,  numerous  veterans  have  boosted  their 
health  and  aided  their  rehabilitation  through  participation  in  this  showcase 
program.  These  competitors  remind  us  of  the  value  of  continued  physical 
activity  throughout  a  person's  life  and  the  physical  goals  and  hilfiUment 
we  can  achieve,  regardless  of  age.  These  games  demonstrate  that  age  is 
no  barrier  to  living  life  to  its  fullest. 

The  7th  National  Veterans  Golden  Age  Games,  being  held  at  Mountain 
Home  VA  Medical  Center  in  Johnson  City,  Tennessee,  offers  a  multi-event 
program  of  recreational  competition  for  veterans,  aged  55  and  over,  who 
are  currently  receiving  VA  medical  care.  Veterans  whose  military  service 
covers  the  span  of  American  history  from  Worid  War  I  to  Vietnam  will 
participate. 

The  Congress,  by  House  Joint  Resolution  190,  has  designated  July  17  1993 
through  July  23.  1993,  as  "National  Veterans  Golden  Age  Games  Week"' 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  its  observance. 

NOW,  THEREFORE,  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  17  through  July  23,  1993.  as  NaUonal 
Veterans  Golden  Age  Games  Week.  I  urge  all  Americans  to  observe  the 
week  by  remembering  our  hospitalized  older  veterans  as  they  struggle  to 
overcome  infirmity  and  disability  and  to  renew  their  own  commitment  to 
personal  well-being  through  healthy  recreational  activity. 

yj  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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This  section  of  the  FEDERAL  HEGJSTER 
contains  regulatory  documents  having  general 
appiicaiMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  15t0. 

The  Code  of  Federal  Reguiatiorts  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  Irst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaction 
Sarvica 

7  CFR  Part  319 

[Docket  No.  92-111-3] 

Hasa  Avocadoa  From  Maxico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  to  allow  Hass 
avocados  ht)m  Mexico  to  be  imported 
into  the  State  of  Alaska,  subject  to 
certain  conditions.  This  action  is 
warranted  because  the  climatic 
conditions  in  Alaska  ensure  that  p>ests  of 
avocados  do  not  present  a  threat  to 
agriculture  in  that  State.  This  action 
relieves  some  restrictions  on  the 
importation  into  the  United  States  of 
avocados  from  Mexico  without 
presenting  a  significant  risk  of 
introducing  injurious  insects  into  the 
United  States. 

EFFECTIVE  DATE:  July  27,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Victor  Harabin,  Head,  Permit  Unit.  Port 

Operations.  PPQ.  APHIS.  USDA,  room 

631.  Federal  Building,  6505  Belcrest 

Road,  Hyattsville.  MD  20782,  (301)  43e- 

8645. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  the 
regulations),  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 


Prior  to  the  eniective  date  of  this  final 
rule,  the  regulations  in  §  319.56  did  not 
provide  for  the  importation  of  avocados 
from  Mexico.  Certain  species  of  fruit 
flies  [Anastrepha  ludens,  A.  serpentina. 
and  A.  striata)  and  certain  species  of 
seed  weevils  are  known  to  attack 
avocados  in  Mexico.  These  pests  would 
present  a  signiHcant  pest  risk  to  many 
U.S.  crops,  particularly  in  the 
southeastern  and  western  United  States. 

Sanidad  Vegetal,  the  plant  protection 
branch  of  the  Mexican  Ministry  of 
Agriculture  and  Water  Resources, 
requested  that  we  consider  allowing  the 
importation  of  Hass  avocados  from 
Mexico  into  any  destination  in  the 
United  States.  In  a  document  published 
in  the  Federal  Register  on  October  19, 
1992  (57  FR  47573-47576,  Docket  No. 
92-111-1),  we  proposed  to  amend  the 
regulations  to  allow  Hass  avocados  from 
Mexico  to  be  imported  into  the  State  of 
Alaska  only,  subject  to  certain 
conditions.  We  proposed  that  the 
avocados  be  allowed  only  into  Alaska 
because,  as  stated  above,  pests  that 
attack  avocados  in  Mexico  could 
threaten  crops  in  the  southeastern  and 
western  United  States.  However,  none 
of  the  pests  that  attack  avocados  in 
Mexico  could  become  established  in 
Alaska  because  the  pests  could  not 
survive  that  State's  cold  winters.  We 
added  further  conditions  to  the  proposal 
to  address  the  slight  risk  that  some 
Mexican  Hass  avocados  might 
eventually  move  from  Alaska  to  other 
States. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  on  November  18,  1992.  In  a 
document  published  in  the  Federal 
Register  on  November  25, 1992  (57  FR 
55473.  Docket  No.  92-111-2).  in 
response  to  a  request,  we  reopened  and 
extended  the  comment  period  for  an 
additional  30  days,  ending  the  comment 
period  on  December  18, 1992.  We 
received  312  comments  by  the  closing 
date.  The  commenters  included  State 
departments  of  agriculture,  fruit  growers 
associations,  agricultural  marketing  and 
trade  associations,  a  university  professor 
of  botany,  fruit  growers  and  shippers, 
and  several  congresspersons.  A  small 
number  of  commenters  expressed 
support  for  the  proposed  rule.  The 
remaining  commenters  either  opposed 
the  proposed  rule  or  had  specific 
concerns  regarding  the  provisions  of  the 
proposal.  Most  of  the  commenters 
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shared  the  same  or  similar  concerns, 
and  we  address  them  below. 

Discaerion  of  Comments 

Comment:  Even  though  this  proposal 
allows  avocados  from  Mexico  into 
Alaska  only,  some  of  the  avocados  wdll 
eventually  end  up  in  the  lower  48 
States — either  by  being  rerouted  en 
route  to  Alaska  or  by  being  brought  from 
Alaska  to  the  lower  48  States. 

Response:  This  was  the  greatest 
concern  commenters  had  regarding  the 
proposed  rule.  They  seemed  to  feel  the 
proposed  rule  is  basically  sound,  but 
that  in  practice,  some  shippers  will  not 
comply  with  all  the  rule's  provisions. 
Almost  all  the  commenters  cited  as  their 
primary  example  an  interim  rule 
concerning  Unshu  oranges  from  Japan, 
which  we  published  in  the  Federal 
Register  on  September  3, 1985  (50  FR 
35533.  Docket  No.  85-354).  Unshu 
oranges  from  Japan  may  carry  citrus 
canker.  Prior  to  this  interim  rule.  Unshu 
oranges  were  allowed  to  be  imported 
without  further  restriction  into  the  State 
of  Alaska.  The  interim  rule  added 
restrictions  because  inspection  found 
that  Unshu  oranges  were  being  moved 
frt)m  Alaska  to  other  places  in  the 
United  States. 

While  it  is  certainly  true  that  the 
illegal  movement  did  occur,  it  should  be 
explained  that  there  were  factors 
connected  with  the  importation  of 
Unshu  oranges  that  gave  shippers  great 
incentive  to  violate  the  regulations  by 
shipping  their  fruit  to  the  lower  48 
States.  "These  incentives  would  not  be 
applicable  to  the  importation  of  Hass 
avocados  from  Mexico.  Specifically: 
(1)  Unshu  oranges  are  not  grovim  in 
the  United  States.  Fresh  Unshu  oranges 
are  imported  for  sale  in  the  United 
States  exclusively  from  Japan,  and  are 
not  readily  available  in  all  markets 
because  of  strict  restrictions  on  their 
importation.  Unshu  oranges  are  an 
expensive  specialty  fruit,  often  given  as 
a  gift  during  winter  holidays.  The 
demand  for  these  oranges  may  not  have 
been  met  by  the  heavily  restricted  (and 
therefore,  expensive)  imports  into  the 
lower  48  States.  For  these  reasons,  there 
was  a  definite  market  for  Unshu  oranges 
transshipped  illegally  from  Alaska  to 
other  parts  of  the  United  States. 

In  contrast,  avocados  growm  in  the 
United  States  are  readily  available  in 
U.S.  markets  and  are  relatively 
inexpensive,  especially  in  the  western 
and  southeastern  States  where  they  are 


40034        Federal  Regialer  /  Vol.  58.  No.  142  /  Tuesday.  July  27.  1993  /  Rules  and  RegulaUons 


gro«im.  Furthermore,  the  particular 
variety  in  question,  the  Hass  avocado,  is 
the  same  variety  grown  in  almost  all 
California  avocado  orchards 
(approximately  86  percent  of  U.S. 
avocados  are  grown  in  California). 

(2)  According  to  the  regulations  in  7 
CFR  319.28.  "Subpart— Citrus  Fruit." 
Unshu  oranges  are  permitted  to  enter 
only  certain  SUtes.  and  only  if  they  pass 
strict  preclearance  inspections  in  Japan. 
To  be  precleared.  the  oranges,  among 
other  uungs.  must  be  given  a  USDA- 
prescribed  surface  sterilization,  and 
must  be  wrapped  in  specially  stamped 
tissue  paper  and  specially  stamped 
boxes.  D(^  of  which  specify  the  States 
into  which  the  Unshu  oranges  may  be 
imported  and  from  which  they  are 
prohibited  removal  under  a  Federal 

Elant  quarantine.  The  oranges  must  also 
»  accompanied  by  a  certificate  from  the 
Japanese  Plant  Protection  Service 
certifying  that  the  fruit  is  apparently 
free  of  citrus  canker.  Previously,  Unshu 
oranges  imported  into  Alaska  were 
permitted  to  enter  Alaska  without 
meeting  any  of  the  preclearance 
requirements.  There  is  extra  cost  and 
effort  involved  in  preparing  the  oranges 
to  meet  the  preclearance  reqmrements. 
Therefore,  it  benefitted  shippers 
economically  to  import  the  Unshu 
oranges  into  Alaska,  bypassing  the 
preclearance,  and  then  ship  them 
illegally  to  the  lower  48  States. 

Inis  would  not  be  the  case  with  Hass 
avocados  from  Mexico.  Moving  the 
avocados  from  Alaska  to  the  lower  48 
States  would  not  benefit  shippere 
economically,  as  that  practice  did  for 
shippers  of  Unshu  oranges.  One 
commenter  stated  that,  after  being 
shipped  to  Alaska,  "(the  avocados) 
could  possibly  be  repackaged  or 
relabeled  and  shipped  into  any  other 
State  including  California  or  possibly 
Florida."  The  likelihood  of  this 
happening  is  minimal  because  such 
relabeling  and  reshipping  would 
significantly  increase  the  shippers' 
packaging  and  shipping  costs,  offsetting 
any  price  advantage  over  California 
growere;  and,  since  the  U.S.  demand  for 
Hass  avocados  is  already  being  met  by 
CaUfomia  and  Florida  growers,  there  is 
no  real  incentive  for  shippers  to  violate 
the  regulations  in  this  way. 

For  these  reasons,  we  do  not  believe 
that  our  experience  with  the  IJnshu 
orange  regulations  supports  the 
commentera'  argument  that  Mexican 
Hass  avocados  will  be  moved  from 
Alaska  into  the  lower  48  States. 

There  are  other  reasons,  as  well,  why 
we  believe  that  shippers  will  not  divert 
the  avocados  from  their  destination  of 
Alaska.  The  regulations  require  that  the 
avocados  be  moved  through  the  United 


States  under  Customs  bond.  The  value 
of  the  bond  is  normally  equal  to  the 
value  of  the  shipment.  According  to 
current  procedure,  if  a  shipper  is  found 
in  violation  of  the  regulations,  the  entire 
bond  must  be  forfeited.  In  addition,  the 
shipper  may  be  subject  to  civil 
penalties,  which  could  involve 
considerable  fines.  Finally,  under  the 
regulations  in  §  319.56-5(b),  an  import 
permit  may  be  revoked  and  future 
permits  may  be  denied  if  the  quarantine 
is  violated.  These  provisions  provide 
forther  incentive  for  compliance  with 
the  regulations. 

In  regard  to  comments  that  Mexican 
avocados  will  be  diverted  en  route  to 
Alaska,  these  same  avocados  have  been 
moving  through  the  United  States  to 
Canada  for  the  past  30  years  without 
incident.  This  is  the  best  assurance  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  that  Hass  avocados 
frt>m  Mexico  will  not  end  up  in  the 
lower  48  States.  As  stated  in  the 
proposed  rule,  the  regulations  in  7  CFR 
352.29  allow  avocados  from  Mexico  to 
be  moved  through  the  United  States  to 
destinations  outside  the  United  States. 
The  regulations  in  7  CFR  352.29  require 
that  the  avocados  be  moved:  (1)  Only 
through  certain  ports  in  the  United 
States,  which  are  staffed  by  APHIS 
inspectors:  (2)  only  through  that 
corridor  of  the  United  States  specified 
in  the  regulations,  which  does  not 
include  the  western  and  southeastern 
regions  of  the  United  States;  and  (3) 
only  by  air  or  in  a  refrigerated  truck. 
refrigerated  rail  car,  or  refrigerated 
containers  on  a  truck  or  railcar.  The 
containera  or  the  truck  or  railcar  must 
also  be  sealed  with  serially  numbered 
seals  by  APHIS  inspectora  at  the  port  of 
arrival. 

We  have  adopted  these  provisions  for 
the  importation  of  Hass  avocados  into 
Alaska  because  these  provisions  have 
proven  to  be  adequate  safeguards  in 
preventing  avocados  moving  from 
Mexico  to  Canada  fit>m  being  diverted 
en  route.  The  inspection  staffs  at 
Canadian  ports  of  entry  are  sometimes 
small,  particularly  in  more  remote  areas 
on  the  western  U.S./Canadian  border. 
However.  APHIS  has  closely  monitored 
these  ports  over  the  past  30  years, 
sometimes  conducting  unannoimced 
inspections,  and  has  found  no  violations 
of  the  regulations  concerning  avocados 
from  Mexico. 

In  addition,  it  is  standard  operating 
procedure  for  APHIS  inspectors  at  the 
U.S./Mexican  border  to  notify  personnel 
at  the  port  of  arrival  on  the  U.S./ 
Canadian  border  that  a  shipment  of 
avocados  from  Mexico  is  en  route,  and 
of  the  estimated  date  of  arrival  in 
Canada  for  the  shipment.  The  same 


operating  procedure  will  be  followed  for 
Hass  avocados  moving  to  Alaska,  with 
APHIS  staff  on  the  U.S./Mexican  border 
notifying  staff  at  the  port  of  arrival  in 
Alaska  of  the  scheduled  arrival  in 
Alaska  for  each  shipment  of  Hass 
avocados.  Communication  between  the 
ports  will  allow  APHIS  to  know  if 
Mexican  avocados  are  being  diverted  en 
route  to  Alaska,  in  which  case  we  will 
consider  terminating  the  program 
immediately. 

APHIS  has  also  considered  the 
suggestion  by  some  commenters  that 
Mexican  avocados  may  be  moved 
inadvertently  from  Alaska  to  the  lower 
48  States  by  tourists  or  business 
travellers  who  would  carry  them  in  their 
pocket  or  handbag.  It  is  our  belief  that 
this  is  not  likely  to  occur.  Avocados  are 
not  generally  eaten  in  travel,  like  an 
apple  or  banana,  because  they  usually 
require  some  preparation,  such  as  for 
use  in  a  salad  or  dip.  Also,  avocados  are 
expected  to  be  more  expensive  in 
Alaska  than  in  California  or  other 
southwestern  States,  so  a  business 
traveller  would  not  likely  buy  his  or  her 
avocados  in  Alaska  if  he  or  she  is 
returning  to  one  of  those  States. 

Comment:  Reliance  on  Sanidad 
Vegetal's  avocado  export  program 
inspection  is  not  an  adequate  precaution 
against  pests  being  carried  by  the  fruit. 
Response:  As  stated  in  the  proposed 
rule,  we  expect  that  the  Sanidad  Vegetal 
program  will  minimize  the  risk  that 
Hass  avocados  infested  with  seed 
weevils  and  other  pests  would  be 
exported  to  the  United  States.  The 
Sanidad  Vegetal  avocado  export 
program  is  not  intended  to  be  a 
preclearance  program.  Its  inclusion  in 
the  rule  is  only  one  of  several  safeguards 
in  the  proposal.  The  basis  for  APHIS' 
assessment  that  the  rule  will  pose  no 
significant  threat  to  U.S.  agriculture  is 
the  fact  that  the  fruit  is  moving  only  to 
the  State  of  Alaska  and  that  the  pests  of 
concern  cannot  survive  there  because  of 
Alaska's  climate.  The  shipping 
requirements  and  restrictions  have 
already  been  discussed.  In  addition, 
under  this  rule,  the  avocados  are  subject 
to  APHIS  inspection  at  the  U.S./ 
Mexican  border,  at  any  stops  in  the 
United  States  en  route  to  Alaska,  and  at 
the  port  of  arrival  in  Alaska.  If  any  pests 
are  found  on  the  fruit  during  these 
inspections,  entry  or  further  movement 
of  the  fruit  will  be  denied.  Some 
commenters  expressed  concern  that 
APHIS  does  not  have  enough  inspectors 
to  adequately  monitor  movement  of  the 
avocados  from  Mexico  to  Alaska. 
Especially  since  this  is  a  new  program, 
we  want  to  assure  all  concerned  that 
APHIS  will  give  priority  to  strict 
monitoring  of  avocado  shipments  to 
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ensure  that  shippers  of  these  avocados 
do  not  violate  the  conditions  of  the 
regulations. 

Comment:  Sharwil  avocados  from 
Hawaii  were  found  to  be  infested  with 
Trifly  larvae,  even  after  being  inspected 
and  approved  for  shipment  to  the 
mainland  by  APHIS  inspectors.  If  a 
USDA  program  regulating  interstate 
movement  of  avocados  between  our 
own  States  did  not  work,  how  can  we 
expect  this  program  to  be  successful? 

Response:  Although  not  considered  to 
be  the  preferred  host  of  Trifly  (three 
species  of  fruit  flies  in  Hawaii  that 
attack  fruit,  and  that  are  collectively 
referred  to  as  Trifly),  Sharwil  avocados 
are  known  to  become  infested  with 
Trifly.  Trifly  is  not  present  in  the 
continental  United  States,  and  could 
seriously  threaten  U.S.  agriculture. 
Originally,  the  Sharwil  avocado 
program  (7  CFR  318.13)  only  allowed 
the  movement  of  untreated  Sharwil 
avocados  from  Hawaii  to  the  State  of 
Alaska.  As  with  this  rule,  diipment  into 
the  State  of  Alaska  was  considered  to 
carry  no  significant  risk  because  the 
pests  of  concern  could  not  siuvive  that 
State's  cold  winters.  The  program 
proved  successful,  in  that  the 
importation  of  avocados  into  Alaska  did 
not  result  in  Trifly  occurring  anywhere 
in  the  United  States. 

In  a  document  published  in  the 
Fednral  Register  on  September  4, 1990 
(55  FR  38975-38980,  Docket  No.  89- 
121),  the  regulations  in  §  318.13  were 
amended  to  allow  the  movement  of 
untreated  Sharwil  avocados  from 
Hawaii  to  any  destination  in  the  United 
States.  Research  performed  by  the 
Agricultural  Research  Service  (ARS) 
from  1985-1987  indicated  that 
uinblemished  avocados  on  the  tree  are 
not  subject  to  infestation  by  fruit  flies. 
Repeated  inspection  of  avocados 
moving  bom  Hawaii  to  Alaska 
supported  ARS'  conclusions,  as  the 
Sharwil  avocados  shipped  to  Alaska 
were  not  infiasted  with  Trifly.  Therefore, 
it  was  thought  that  shipping  the 
avocados  to  other  States  would  not  pose 
any  significant  risk  of  spreading  Trifly 
to  the  mainland. 

However,  on  February  25, 1992,  fruit 
fly  larvae  were  discovered  in  an 
unblemished  Sharwil  avocado  picked 
by  an  APHIS  inspector  bom  a  tree  in  an 
orchard  that  shipped  Sharwil  avocados 
to  the  mainland  United  States.  Soon 
after,  a  significant  fruit  fly  infestation 
was  discovered  in  the  Kona  area  of 
Hawaii.  This  infestation  affected  some 
Sharwil  avocados  that  could  have  been 
shipped  to  the  mainland.  For  these 
reasons,  the  program  to  allow  untreated 
Sharwil  avocados  bam  Hawaii  into  the 
United  States  was  suspended  by  APHIS 


on  February  26, 1992,  and  was  removed 
completely  in  an  interim  rule  published 
in  the  Federal  Register  on  July  IS,  1992 
(57  FR  31306-31307,  Docket  No.  92- 
081-1). 

The  situation  presented  risk  to  U.S. 
agricultiue  only  because,  at  the  time  the 
infestation  was  discovered,  APHIS  was 
allowing  Sharwil  avocados  to  move 
untreated  to  the  mainland.  It  would  not 
have  presented  any  significant  risk  had 
the  fruit  been  moving  only  to  the  State 
of  Alaska,  as  was  previously  the  case, 
and  as  will  be  the  case  with  Hass 
avocados  from  Mexico.  During  the  time 
that  Sharwil  avocados  were  moved  only 
to  the  State  of  Alaska,  we  had  no 
evidence  of  any  infestations  of  Trifly. 
However,  even  if  an  infestation  had 
been  present  in  Hawaii,  Trifly  would 
not  have  become  established  in  Alaska 
because  of  Alaska's  fireezing  winters. 
Again,  the  basis  for  our  proposal  to 
allow  Hass  avocados  into  Alaska  is  that 
climatic  conditions  in  Alaska  would  not 
allow  for  the  establishment  of  pests  of 
avocado  in  the  United  States.  Because 
Hass  avocados  will  not  be  imported  into 
the  lower  48  States  and  will  not  move 
through  the  southeastern  and  western 
States,  our  experience  with  the  Sharwil 
avocado  does  not  affect  our  decision  to 
allow  Hass  avocados  bom  Mexico  into 
Alaska. 

Comment:  Since  Alaska  does  not 
experience  fi^ezing  temperatures  all  the 
time,  pests  of  avocado  could  survive 
there  diuing  certain  months  of  the  year. 

Response:  A  few  commenters  were 
concerned  that  any  pests  which  may  be 
carried  by  the  avocados  could  become 
established  during  Alaska's  wanner 
summer  months.  Our  experience  with 
fruit  fly  infestations  as  far  south  as  the 
Rio  Grande  valley  of  Texas  show  that, 
at  the  first  sign  of  frost,  the  infestation 
is  completely  eliminated.  Alaska  has  a 
subarctic  climate,  with  freezing 
temperatures  throughout  most  of  the 
year.  Since  fiiiit  flies  can  take  up  to  a 
year  to  establish  themselves,  even  in 
more  conducive  climates,  the  short 
summer  in  Alaska  is  not  enough  time  to 
allow  an  infestation  to  develop. 

For  example,  for  over  30  years  APHIS 
has  allowed  large  Quantities  of  mangoes 
from  Mexico,  whicn  are  prohibited 
entry  into  the  United  SUtes,  to  be 
transhipped  through  the  United  States 
to  Canada.  Unlike  avocados,  mangoes 
are  a  preferred  host  of  the  Mexican  fruit 
fly,  and  it  is  certain  that  Mexican 
mangoes  imported  into  Canada  carry 
these  flies.  Canada,  however,  has  never 
reported  an  infastation  of  fruit  flies. 
Further,  Canada  produces  apples  and 
pears  that  are  permitted  unrestricted 
entry  into  the  United  States:  but  APHIS 
has  never  found  fruit  flies  on  any 


Canadian  produce  shipped  to  the 
United  States.  This  indicates  to  us  that 
the  climate  in  Canada,  similar  to  that  in 
Alaska,  does  not  allow  fruit  flies  to 
become  established. 

In  addition  to  buit  flies,  avocados  ca** 
also  be  infested  with  seed  weevils. 
However,  like  the  fi^it  flies  that  attadi 
avocados,  seed  weevils  exist  only  in 
tropical  or  subtropical  climates,  and 
would  not  survive  in  colder 
temperatures.  Additionally,  seed 
weevils  attack  only  avocados,  and  since 
no  avocados  are  grown  in  Alaska,  the 
pests  would  have  no  hosts  there. 

Connment:  The  packing  requirements 
are  not  adequate. 

Response:  One  commenter 
specifically  was  concerned  about  the 
sealed  containers,  saying  that  the  seals 
could  rupture  or  be  broken.  However, 
APHIS  inspectors  will  be  looking  to  see 
if  any  ruptures  or  breaks  are  present  and 
will  reject  any  container  that  is  not 
properlv  sealed. 

Another  commenter  felt  that  our 
allowance  that  the  bait  may  be  covered 
with  a  tarpaulin,  as  opposed  to  moving 
in  an  enclosed  vehicle,  while  in  transit 
through  Mexico  is  not  an  adequate 
precaution  against  buit  flies.  As  a  result 
of  discussions  with  representatives  of 
the  Mexican  government  and  experience 
with  other  Mexican  commodities,  it  is 
otir  understanding  that  nearly  all  the 
avocados  would  he  moving  through 
Mexico  in  enclosed  refrigerated  trucks, 
in  order  to  keep  the  fruit  fiesh  during 
transit.  However,  if  some  of  the  buH 
does  move  in  an  open  vehicle  under 
tarpaulin  cover,  our  experience 
indicates  that  it  would  still  be 
adequately  protected  from  fiiiit  flies. 

Comment:  There  is  no  sense  in  risking 
infestation  of  U.S.  fruit  industries  for 
the  token  benefit  to  Mexico's  avocado 
industry  in  light  of  the  relatively  small 
amount  of  avocados  that  they  will  be 
shipping  to  Alaska. 

Response:  As  discussed,  we  do  not 
believe  that  allowing  Mexico  to  import 
Hass  avocados  into  Alaska  presents  a 
significant  risk  of  infesting  U.S.  fruit. 

Comment:  APHIS  should  require  the 
establishment  of  pest-fi^e  zones  in 
Mexico  and  the  development  of  more 
extensive  preclearanoe  programs  in 
Mexico  before  going  ahead  with  this 
rule. 

Response:  Decisions  to  establish  pest- 
free  zones  and  preclearance  programs 
are  decisions  that  must  be  made  by  the 
government  of  Mexico.  If  the  Mexican 
government  should  decide  to  establish 
pest-free  zones,  APHIS  will  give  as 
much  assistance  as  possible.  If  the 
Mexican  government  should  decide  to 
establish  preclearance  programs,  APHIS 
would  work  with  the  Mexican 
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govemmfloit  to  implemsnt  uraw 
pragramt.  Howvw.  without  these 
programs  fai  Mexico,  it  is  still  the 
agency's  heVef  that  the  importation  of 
Hass  avocados  into  the  State  of  Alaska 
under  the  stated  conditions  will  not 
present  a  significant  threat  to  agricnhure 
in  the  United  States. 


UMI 


We  have  made  a  minor  editorial 
change.  The  seotian  deeignatkm  of  this 
provision  has  heea  changed  from  the 
proposed  "^  319.S«-«x"  to  "§  319.5^ 
2bb"  because  of  inal  TBlee  on  fruits  and 
vegetables  for  which  treatment  is 
required  (§  319.56-2x).  cantaloupe  from 
Ecuador  (S  319.5e-2y),  cherimoyas  from 
Chile  fS  3t9.S6-2iL  and  honaydew 
melons  from  Braifl  (f  3t9.96-2aa)  that 
were  publidied  in  tiia  interim. 

Based  on  flw  ritiooale  set  forth  in  the 
proposal  and  In  this  document,  we  are 
adopting  the  previsions  of  the  proposal 
as  a  final  rule  without  change.  Efbrtive 

Date 

This  is  a  substantiTe  rule  that  relieves 
restrictions,  and,  pursuant  to  uie 
provisions  of  5  U.S.C  553.  may  be  made 
eSsctive  less  ten  30  days  after 
puUication  in  te  Federal  legislar. 
Immediate  iraplenentetion  of  this  rule 
is  necessary  to  provide  T^ef  to  thoee 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
wanamed.  Therefore,  the  Administrator 
of  APfllS  has  dalennined  dtat  this  rule 
should  be  effective  upon  publication  in 
the  Federal  lagisler. 

Executive  Gadar  12291  and  Ragulatoiy 
Flexibility  Act 

We  are  isaulBg  this  rule  in 
conformance  wrtth  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "mafor  rule."  Based  en 
informatioa  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  leas  than  $100  million;  will 
not  cause  a  maior  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  efiiact  on  competition, 
employment,  investment,  productivitv. 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

In  accordance  vrith  5  U.S.C.  001  et 
seq.,  we  have  prepared  a  Final 
Regulatory  Flexibility  Analysis,  as 
follows,  for  diis  final  rule. 

Mexico  b  die  largest  producer  of 
avocados  in  the  wcind.  accounting  for 
about  45  percent  ef  worldwide  avocado 
production.  Appicudmately  77  percent 


of  Mexican  avocados  are  produced  in 
the  State  of  Michoecan,  vrith  the  Hase 
variety  eccounting  for  95  percent  of 
Michoecan 's  avocado  production. 
Because  of  large  domestic  demand, 
exports  of  Mexican  avocados  remain 
small,  accounting  for  only  about  3 
percent  of  production. 

In  the  United  States,  over  99  percent 
of  avocados  come  from  California  and 
Florida,  with  California  accounting  for 
approximately  86  percent  of  production. 
In  recent  years,  Hawaii  has  produoed  a 
small  amount,  as  wril.  In  Florida  and 
Hawaii,  varieties  of  evocedo  other  (hen 
Haes  are  piedominmat.  while  in 
California  the  Hass  variety  accounts  for 
approximately  05  percent  of  the  totri 

production. 
This  rale  dlows  the  inportaiian  into 

the  United  Statee  of  Haas  avocados  from 
Mexico,  sub^  to  certain  conditions. 
This  rule  will  mainly  affect  avocado 
growers  hi  CaUforaia,  «^  eun>ly 
afaaost  all  of  Alaeka's  currant  domestic 
purchases  of  Hass  avocados.  According 
to  the  most  currant  information 
available  to  us,  diere  wera  7.300 
avocado  growers  in  California  In  1990. 
Of  these,  approidroately  6.730  are 
considered  to  be  small  entttias.  We  do 
not  have  information  on  whether  any 
small  entities  growing  evocedoa  in 
California  depend  extensively  or 
primarily  on  sales  te  Alaska  for  their 
income,  fa  the  proposed  rule,  we 
invited  comments  on  this  subject,  and 
received  no  comments,  to  1990. 
California  produced  aoproximately 
125.000  tons  of  avocados.  The  total 
annual  demand  for  avocados  in  Alaska 
is  approximately  375  tons;  thus,  total 
sales  in  Alaska  consume  less  than  one- 
half  of  one  percent  of  California's  total 
available  avocado  suppW. 

This  rule  change  will  oen^t  small 
United  States  spwHelind  transport 
companies  and  brokerage  houses,  since 
the  current  faterstate  Commerce 
Commission  regulations  foihid  Mexican 
carriers  from  hauling  this  product 
beyond  the  U.S./Mexioo  border.  At 
present,  the  cost  of  transporting  a  truck 
load  (40,000  lb)  of  avocados  from 
Michoecan  to  the  U.S.  border  at  El  Paso 
is  $1,200.  This  includes  the  margin  for 
truckers  and  brokerage  houses.  'Hie  total 
revenue  will  depend  upon  the  volume 
of  export  from  Kfidioecan  to  Alaska. 

We  considered  alternatives  to  thte 
rule,  such  as  requiring  the  avocadoc  to 
be  treated  before  they  may  enter  the 
United  States,  in  ontor  to  minimize  the 
impact  on  small  entities.  We  rejected 
requiring  treatment,  as  there  is  currently 
no  approved  treatment  far  seed  weevils 
that  can  be  used  en  avocados.  We  also 
considered  tddng  no  action  and 
continuing  die  prohibition  on  the 


importation  of  avocados  from  Mexico 
We  rejected  this  alternative  because  it 
would  retain  an  unnecessary  restriction, 
as  it  appears  that  this  rule  %vill  allow  the 
importation  of  Hass  avocados  from 
Mexico  while  preventing  the 
introduction  of  injurious  insects  into  the 
United  States. 

This  rule  change  will  encourage 
transactions  between  Mexico  aad  the 
United  States,  widiout  increasing  the 
risk  ofdiseeee  to  U.S.  agritulture. 
Economic  theory  indicates  that  the 
potential  increase  in  transactions  will 
likely  stabiliae  prices  and  stimulate 
economic  growth  in  both  countries. 
Facilitating  expwt  opportimities  for  the 
Mexican  avocado  industry  may  provide 
incentives  for  Mexico's  continued 
efforts  to  eradicate  seed  weevils  and 
other  related  plant  pests  and  diseases  in 
Mexico.  Consomen  in  Alaska  will  be 
affected  in  a  positive  manner  by  the 
increased  competition  and  expanded 
choice  diet  will  be  induced  by  this  rule. 
For  the  United  States,  employment  md 
investment  could  be  affected  in  a 
positive  manner  by  this  rule. 


Executive  Order  U77i 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12778.  Qvil  Juatkx 
Raform.  This  rule  allows  Hass  avooadoe 
to  be  imported  into  the  United  States 
from  the  Mexican  State  of  kfichoacan. 
State  and  local  laws  and  regulations 
regarding  Hass  avocados  imported 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fredi 
avocados  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  will  remain  in 
foreign  commerce  imtil  sold  to  die 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroective  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court  to 
challenge  the  provisions  of  the  rule  or 
to  diallenge  the  application  of  these 
provisions. 

Paperwork  Reduction  Ad 

This  document  contains  no  new 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
ef  seq.). 

List  of  Subjects  ia  7  CFR  Part  310 

Bees.  Cofiee,  Cotton,  FYuits.  Honey, 
ImporU.  Nursery  stock.  Plant  diseases 
and  pests.  Quarantine,  Reporting  end 
recordkeeping  requirements.  Rioi, 
Vegetables. 

Accordingly.  7  CFR  part  319  is 
amended  as  followa: 
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PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee.  ISOff. 
151-167;  7  CFR  2.17.  2.51.  and  371.2(c), 
unless  otherwise  noted. 

2.  In  Subpart— Fruits  and  Vegetables. 
a  new  §  3ld.56-2bb  is  added  to  read  as 
follows: 

f  319.56-2bb    Administrative  Instructions 
governing  movement  of  Hass  avocados 
from  Mexico  to  Alaska. 

Hass  avocados  may  be  imported  from 
Mexico  into  the  United  States  for 
distribution  in  Alaska  only  under  a 
permit  issued  in  accordance  with 
§  319.56-4.  and  only  under  the 
following  conditions: 

(a)  Commercial  shipments.  The 
avocados  may  be  imported  in 
commercial  shipments  only. 

(b)  Safeguards  in  Mexico.  The 
avocados  must  have  been  grown  in  the 
Mexican  State  of  Michoacan  by  a 
participant  in  the  avocado  export 
program  administered  by  Sanidad 
Vegetal.  Upon  request,  Sanidad  Vegetal 
will  provide  APHIS  with  a  list  of  all 
participants.  Under  the  supervision  of 
Sanidad  Vegetal  personnel:  - 

(1)  The  avocados  must  have  been 
inspected  during  growing,  harvesting, 
and  packing  and  must  have  been  found 
free  from  seed  weevils  and  other  pests; 

(2)  The  avocados  must  have  been 
sealed  in  boxes  after  inspection  at  the 
packing  house  with  a  seal  that  will  be 
broken  when  the  box  is  opened;  and 

(3)  The  avocados  must  be  padced  in 
an  enclosed  container  or  vehicle  or 
under  a  tarpaulin  cover  while  in  transit 
through  Mexico  to  prevent  exposure  of 
the  fruit  to  fruit  flies. 

(c)  Certification.  All  shipments  of 
avocados  must  be  accompanied  by  a 
document  issued  by  Sanidad  Vegetal 
certifying  that  the  conditions  specified 
in  paragraph  (b)  of  this  section  have 
been  met. 

(d)  Marking  requirements.  The  boxes 
of  avocados  must  be  clearly  marked 
with  the  statement  "Distribution  limited 
to  the  State  of  Alaska." 

(e)  Ports.  The  avocados  may  enter  the 
United  States  only  at  the  following 
ports:  Galveston  or  Houston.  Texas;  the 
border  ports  at  Nogales.  Arizona; 
Brownsville,  Eagle  Pass,  El  Paso, 
Hidalgo,  or  Laredo.  Texas;  any  port  in 
Alaska;  or  other  ports  within  that  area 
of  the  United  States  speciBed  in 
paragraph  (f)  of  this  section. 

(f)  Shipping  areas.  Except  a  * 
explained  below  for  avocados  that  enter 
the  United  States  at  Nogales.  Arizona, 
avocados  moved  by  truck  or  rail  car  may 


transit  only  that  area  of  the  United 
States  bounded  on  the  west  and  south 
by  a  line  extending  from  El  Paso.  Texas, 
to  Salt  Lake  City,  Utah,  to  Portland. 
Oregon,  and  due  west  from  Portland: 
and  on  the  east  and  south  by  a  line 
extending  from  Brownsville.  Texas,  to 
Galveston.  Texas,  to  Kinder.  Louisiana, 
to  Memphis,  Tennessee,  to  Louisville, 
Kentucky,  and  due  east  from  Louisville. 
All  cities  on  these  boundary  lines  are 
included  in  this  area.  If  the  avocados  are 
moved  by  air.  the  aircraft  may  not  land 
outside  this  area.  Avocados  that  enter 
the  United  States  at  Nogales,  Arizona, 
must  be  moved  to  El  Paso,  Texas,  by  the 
route  specified  on  the  permit,  and  then 
must  remain  within  the  shipping  area 
described  above. 

(g)  Shipping  requirements.  The 
avocados  must  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refrigerated  rail  car 
or  in  refrigerated  containers  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
refrigerated  containers  on  a  truck  or  rail 
car,  an  inspector  must  seal  the 
containers  with  a  serially  numbered  seal 
at  the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  moved  in  a 
refrigerated  truck  or  a  refrigerated  rail 
car.  an  inspector  must  seal  the  truck  or 
rail  car  with  a  serially  numbered  seal  at 
the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  transferred  to 
another  vehicle  or  container  in  the 
United  States,  an  inspector  must  be 
present  to  supervise  the  transfer  and 
must  apply  a  new  serially  numbered 
seal.  The  avocados  must  be  moved 
through  the  United  States  under 
Customs  bond. 

(h)  Inspection.  The  avocados  are 
subject  to  inspection  by  the  Animal  and 
Plant  Health  Inspection  Service  at  the 
U.S./Mexico  border,  at  any  stops  in  the 
United  States  en  route  to  Alaska,  and  at 
the  port  of  arrival  in  Alaska. 

Done  in  Washington,  DC,  this  21st  day  of 
July  1993. 

Eugene  Branstool. 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-17858  Filed  7-26-93;  8:45  ami 
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Agricultural  Marketing  Servica 

7CFR  Part  1030 

(OA-93-11] 

Milk  In  tha  Chicago  Ragtonal  Marketing 
Araa;  Suapanslon  of  Certain 
Provlalona  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Suspension  of  rules. 

SUMMARY:  This  action  suspends  certain 
provisions  of  the  Chicago  Regional 
Federal  milk  marketing  order  for  the 
months  of  August  1993  through  January 
1994.  The  action  suspends  the  shipping 
standard  that  applies  to  each  plant  in  a 
unit  of  pool  supply  plants.  Currently, 
each  plant  in  a  unit  of  supply  plants 
must  ship  during  certain  months  at  least 
three  percent  of  its  receipts  of  milk  or 
47.000  pounds,  whichever  is  less,  to 
plants  that  distribute  fluid  milk 
products.  The  suspension  was  requested 
by  Central  Milk  Producers  Cooperative, 
(CMPC),  a  federation  of  cooperatives 
that  represents  producers  wno  supply 
milk  for  the  market.  This  action  is 
necessary  to  prevent  uneconomical  and 
inefficient  movements  of  milk. 

EFFECTIVE  DATE:  August  1, 1993,  through 
January  31. 1994. 

FOfl  FURTHER  MFORMATKM  CONTACT:  John 
F.  Borovies,  Mariceting  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  690^1366. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  proposed  suspension:  Issued 
June  4, 1993;  published  June  10. 1993 
(58  FR  32464). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  propoMd  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  action  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  efiect.  This  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674)  (the  "Act"),  provides 
that  administrative  proceedings  must  be 
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exhausted  beCoM  parties  may  file  suit  in 
court.  Under  section  8c(15)(A}  of  the 
Act,  enr  faandlar  sabject  to  an  order  may 
file  with  tte  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  eblication  imposed  in 
connectioa  with  me  order  is  not  in 
accordance  wlft  law  and  request  a 
modificadeR  of  en  order  or  to  be 
exempted  froaa  tfM  order.  A  handler  is 
aflortM  the  oppoftunity  for  a  hearing 
on  the  petMioa.  After  a  hearing  the 
Secretary  woold  rule  on  the  petition. 
The  Act  pfovidaa  tfMt  die  district  court 
of  the  UaMed  States  in  any  district  in 
whicii  the  haadler  is  en  inhabitant,  or 
has  its  prteolpal  place  of  business,  has 
iurisdiolion  In  e^vity  to  review  the 
Secretanr's  mUag  on  the  petition, 
provided  a  Wn  hi  eouity  is  fUed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  niUng. 

Tnis  order  of  suspension  b  issued 
pursuant  to  the  provisions  of  the  Act 
and  of  the  order  lagnlating  the  handling 
of  milk  in  the  CSdoigo  Regional 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  10, 1993  (58  PR  32464)  concerning 
a  propoeed  svapension  of  certain 
provisions  of  the  order.  Interested 
persons  were  atbrded  the  opportunity 
to  file  written  data, -views  or  uguments 
thereon.  No  comments  opposing  this 
action  were  reoaived. 

Alter  considerafion  of  all  relevant 
material,  indnding  the  proposal  in  the 
notice  and  other  evmlable  information, 
it  is  hereby  fbond  and  determined  that 
for  the  period  of  August  1, 1993, 
through  January  31. 1994,  the  foUowring 
provisions  of  ^  order  do  not  tend  to 
effectuate  the  declved  policy  of  the  Act: 
la  S  103a7.  peragraph  (bM6Hv). 

StateaMnl  of  Consideration 

This  action  supands  certain 
provisiona  of  the  order  dining  the 
months  of  Augast  19B3  through  January 
1994.  The  suspension  eliminates  the 
shi{>ping  standard  that  applies  to  each 
plant  in  a  vnh  of  pool  supply  plants 
during  aadi  of  theaa  months. 

The  order  defines  a  unit  of  supply 
plants  as  two  or  mora  plants  located 
basically  in  the  mariBBting  area  and  from 
which  Grade  A  milk  is  shipped  to 
qualified  plants.  The  rader  provides  that 
for  pooUn^  purposes,  a  unit  of  supply 
plants  moat  ship  a  specified  percentage 
of  total  receipts  to  other  plants  and  that 
each  plant  within  a  unit  must  ship  in 
each  of  five  months  during  the  period  of 
Augxist  through  January  at  least  three 
percent  of  the  plant's  recmpts  of  milk  or 
47,000  pounds,  whidiever  is  less,  to 
plants  dut  distrfbulB  fluid  milk 
products.  TUs  actien  siapands  the 


shipping  standard  for  individual  plants 
during  the  months  of  August  1993 
through  Janoary  1994. 
The  action  was  requested  by  Gaatral 

Milk  Producers  Cooperative  IQM>C).  a 
federation  of  cooperative  associations 
that  represent  a  substantial  number  of 
producers  «idio  supply  the  aaarkat.  Kerry 
Ingredients  and  Farman  Union  Milk 
Maikatii^  Cooperative  filed  comments 
supporting  the  proposed  suspension. 

In  their  comments  suppartmg  the 
suspension.  Kerry  Ingrwdients  requested 
that  the  suspenstoo  be  expanded  to 
include  pou  plants  that  are  not 
indudeo  in  a  unit  of  suMhr  plants. 
Fannan  Union  requested  thatthe 
suspension  be  extended  to  dacreass  the 
touch  base  provisions  from  once  a 
month  during  the  months  of  August 
through  January  to  once  during  this 
qualifying  season.  The  touch  base 
provisions  require  that  to  be  eligible  for 
diversion,  a  dairy  farmer's  milk  amst  be 
physically  received  at  a  pool  plant 

The  requests  to  expand  the 
suspension  action  go  well  beyond  the 
intent  of  the  proposed  suspension.  The 
pooling  standards  of  the  order  are 
intended  to  reflect  the  extent  to  which 
shipments  of  milk  from  supply  plants 
are  necessary  tb  furnish  surficient 
supplies  of  milk  to  distributing  plants. 
The  proposed  action  would  not  reduce 
supply  plant  shipping  standards  but 
would  provide  flexibility  to  market 
suppliers  to  ship  milk  horn  die  most 
advantageously  located  areas.  Removal 
of  the  shipping  standards  to  individual 
plants  that  are  not  in  a  unit  would 
essentially  be  the  same  as  the  removal 
of  shipping  standards  for  supply  plants. 
As  a  result,  plants  could  continue  to  be 
pooled  under  the  order  without  having 
any  association  with  die  market.  Thus, 
there  would  be  no  assurance  that 
sufficient  supplies  of  milk  would  be 
made  available  to  distributing  plants. 
Likewise,  removal  of  the  toudi  base 
provisions  for  each  of  the  months 
during  the  suspension  period  would 
reduce  the  effectiveness  of  the  order  to 
assure  that  the  milk  of  individual 
producers  would  continue  to  be  eligible 
for  use  at  distributing  plants.  Both  of 
these  requested  extensions  go  beyond 
the  considerations  requested  in  the 
proposed  action  and  cannot  be 
implemented  on  the  besis  of  this 
proceeding. 

Current  supply  and  demand 
projections  indicate  that  there  are 
substantial  fluid  milk  supplies  from 
close-in  sources  available  for  the  fluid 
market  and  it  appears  that  this  sup]dy 
will  continue.  Based  on  these 
projections,  it  is  impractical  and 
unnaoaasaiy  to  reqnixa  qualifying 
shipments  from  distant  unit  plants. 


while  forcing  the  milk  from  nearby  unit 
plants  to  be  moved  to  other  areas  for 
manufacturing  merely  for  pooling 
purposes.  This  double  hauling  of  milk 
will  put  a  financial  burden  on  handlers 
who  operate  pool  units.  Thus,  this 
action  is  necessary  to  prevent 
uneconomical  and  ineHicient 
movements  of  milk. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
is  necessary  to  permit  the  continued 
pooling  of  supply  plants  and  the  milk  of 
dairy  farmers  who  have  historically 
supplied  the  market  without  the  need 
for  making  costly  and  inefficient 
movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and, 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
the  suspension.  Two  comments  in 
support  of  this  action  ware  received. 

llieTefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  SuhiaGts  in  7  CFR  Part  1990 

Milk  marketing  orders. 

Title  7,  Part  1030  is  amended  as 
follows: 

PART  1030-MILK  IN  THE  CHICAQO 
REGIONAL  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1030  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.a  601-674. 

11030.7    [TamporarUy  suspended  In  Part] 

2.  In  §  1030.7  paragraph  (b)(6)(v)  is 
herriiy  suspended  for  the  period  of 
August  1, 1993.  throu^  January  31. 
1994. 

Dated:  luly  21. 1993. 
Eugene  BranataoL 

Assistant  Secretary,  htarketiogand  Inspection 
Seivices.      ^ 

IFR  Dcx:.  93-1 7aS7  Filed  7-2&-93:  •:45  ami 
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Fannara  Home  Adminlatration 
Rufal  DawMpfnafii  AdniiiHatraxion 

7CFfftPart19M 
raN057S-AB34 

Buainaaa  and  hKhiatrUri  Loan  Program 

AGENCY:  Farmen  Home  Admimstration 

and  Rural  Developiiient  Adminiitration. 

USDA. 

ACTKM:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  and  Rural 
Development  Administration  (RDA)  are 
revising  the  guaranteed  Bunness  and 
Industry  (BJd)  loan  program  regulations 
to  change  the  requirraoent  for  the 
submission  of  feasibility  studies.  This 
action  will  reduce  the  burdMi  to  s(Hne 
borrowers  by  making  an  exertion  to 
the  requirement  of  feasilrility  studies  for 
some  borrowers  while  UMuring  that 
feasibility  studies  are  required  when 
they  are  needed  most  The  intended 
effect  is  to  require  feasibility  studies  for 
business  stait-upa  and  allow  exceptions 
for  established  butineasei  with  financial 
history. 
EFFECTIVE  DATE:  August  26. 1993. 

FOR  RIII?NBt  MRMMATION  contact: 
M.  Wayne  Stansbery,  Business  and 
Industry  Loan  Spedalist.  Rural 
Devekquneitt  Adninlstratian.  USDA. 
room  6327, 14th  ft  Ind^wadenoe 
Avenue  SW..  Wa^ngton.  DC  20250, 
Telephone  (202)  720-6810. 

SUPPLEMEKTARY  KIFORMATION: 

dassifir***"" 

This  action  has  been  reviewed  imder 
USDA  procedures  established  in 
Departmental  Regubtion  1512-1,  which 
hnplements  Executive  Order  12291  and 
has  been  determined  to  be  non-major. 
The  annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regtons.  There  will  be  no 
significant  adverse  affects  on 
competition,  employm«it.  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  dnmestic  or  export 
markets. 


Intergovannaeatal  Review 

The  program  impacted  by  this  action 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  imder  number 
10.422.  Business  and  Industrial  Loans, 
and  is  subject  to  the  provisions  of 
Executive  Ordu  12372  which  requires 
intergovernmental  consultation  %vith 


State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112,  June  24. 
1983).  FmHA  conducts 
inteigovenunental  consultation  in  the 
manner  delineated  in  FmHA  Instruction 
1940-J. 


Gviljoalical 

This  document  has  been  reviewed  in 
accordance  vdth  Executive  Order  12778. 
It  is  the  determination  of  FmHA  that 
this  action  does  not  imduly  burden  the 
Federal  Court  System  in  that  it  meets  all 
applicable  standards  provided  in 
section  2  of  the  Executive  Order. 

EnviremBeBtal  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  *Tnvironmental  ProgianL" 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Barl-grn—d 

The  current  regulation  for  die  FmHA 
B&I  guaranteed  loan  program  requires 
feasibility  studies  in  connection  with 
applications  but  includes  authority  to 
waive  the  requirement  for  loans  of  $2 
million  or  less.  The  regulation  is  being 
revised  to  provide  authority  to  make  an 
exception  to  the  requirement  for  a 
feasibility  study  based  not  on  the  size  of 
the  loan,  but  rather  based  on  the  history 
of  the  business.  FmHA/RDA  may  maks 
an  exception  to  the  requirement  for 
feasibility  studies  for  existing 
businesses  when  the  finandtJ  history 
and  current  condition  is  sufficient  to 
protect  the  fender  and  FmHA.  New 
businesses,  even  if  the  loan  amount  is 
small,  will  not  be  eligible  for  an 
exception. 

Commenli 

This  action  was  published  in  the 
Federal  Register  as  a  proposed  rule  on 
November  2. 1992.  (57  FR  49428)  with 
a  30  day  comment  period.  Four 
comment  letters  were  received,  one 
from  a  recent  B&I  loan  recipient,  one 
firom  the  credit  and  finance  manager  of 
an  Indian  tribe,  and  two  firom  B&I  chiefs 
of  FmHA  field  offices.  Both  letters  from 
outside  FmHA  were  highly  supportive 
of  the  proposal.  Both  letters  bom  FmHA 
employees  proposed  retaining  the 
authority  to  except  feasibility  study 
requirements  for  start-up  businesses 
applying  for  loans  of  $2,000,000  or  less. 
FmHA/RDA  believes  that  when  a 
borrower  has  no  operating  histoiy  upon 
which  projections  may  be  based,  an 


independent  feasibility  study  is  needttd 
to  ensure  adequate  projections  and 
analysis.  No  substantive  change  is  made 
from  the  proposed  rule.  Minor  editorial 
changes  of  an  administrative  nature 
have  been  made  in  the  language. 

Lfel  of  SubiKrli  in  7  CFR  Part  ItM 

Loan  programs— Busineas  and 
industry — Rural  development 
assistance,  Rural  areas. 

Accordingly,  part  1980  of  chapter 
XVm,  title  7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1980-GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Aatharity:  7  [J.SJC  1989;  42  U.&C  14a0: 
7  VSXL  301:  7  CFR  2.23  and  2.70. 

Sutaoart  F    Riiainnaa  anri  hwliietfial 
Loan  Program 

I1980L441    (AmandadI 

2.  Section  1980.441  is  amended  by 
removing  the  Admitdstrathrt  paragraph. 

3.  Section  1980.442  is  amended  by 
revising  the  introductory  text  and 
adding  an  Administrative  paragraph  at 
the  end  of  the  section  to  read  as  fMlows: 

11960.442   FaaaMMyetutfaa. 

A  feasibility  study  by  a  recognized 
independent  consultant  will  be  required 
for  all  loans,  except  as  provided  in  this 
paragraph.  The  cost  of  the  study  will  be 
home  by  the  borrower  and  may  be  paid 
fit)m  funds  included  in  the  loan.  The 
loan  approval  official  may  make  an 
exception  to  the  requirement  of  a 
fsasibility  study  for  loans  to  existing 
businesses  when  the  financial  history  of 
the  business,  the  current  financial 
condition  of  the  business,  and 
guarantees  or  other  collateral  ofiisred  for 
die  loan  are  sufficient  to  protect  the 
interest  of  the  lendera  and  FmHA. 
FmHA  will  thixtntghly  docuraant  die 
justification  for  the  exception  to  the 
feasibility  study  for  such  businesses.  An 
acceptable  feasibility  study  should 
include  but  not  be  limited  to: 


Admiaistrative 

FmHA  loan  approval  otfaaais  will  be 
selective  in  approving  borrowers  far 
new  business  ventures  involved  in 
unproven  products,  services,  or  markets. 
Should  such  businesMS  be  considered, 
additional  equity  will  asaally  be 
required. 
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Dilsd:  June  24, 1993.  | 

■obl.NMh. 

Under  Secretary.  Small  Community  and  Rural 
Development. 
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NATIONAL  CREDIT  UNION 
AOMNISTRATION  j 

12  CFR  Pwts  700, 701  WKl  722 

Daflnttions;  Organization  and 
Oparation  of  Fadaral  CradK  Uniona; 
and  Appraiaala 


;  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  Amendments. 


t:  The  NCUA  Board  is  issuing 
final  amendments  to  reduce  regulatory 
biuden.  The  amendments:  (1)  Extend 
the  maturity  date  of  certain  investments 
not  considered  risk  assets  from  3  to  S 
years:  (2)  increase  the  dollar  value  from 
$25,000  to  $50,000  for  determining 
when  loans  are  subject  to  the  business 
loan  regulation;  (3)  make  the 
recordluBeping  requirements  for  business 
loans  consistent  with  the  definition  of 
member  business  loans;  and  (4)  raise  the 
de  minimus  amount  for  an  appraisal 
performed  by  a  state-certified  or 
-licensed  appraiser  from  $50,000  to 
$100,000.  NCUA  believes  these  changes 
will  decrease  paperwork  requirements 
and  regulatory  burden  without  any 
effiect  on  safisty  and  soimdness. 
EFFECTIVE  DATE:  July  27, 1903. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street,  NW.. 
Washington,  DC  20456. 
FOR  FURTHER  aPORMATION  CONTACT:  D. 
Michael  Riley,  Director,  Office  of 
Examination  and  Insurance,  at  the  above 
address  or  telephone:  (202)  682-9640,  or 
Michael  J.  McKenna.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (202)  682-9630. 

SUPPLEMENTARY  MFORMATKMC 

A.  Background 

NCUA  continually  reviews  its 
regulations  to  improve  efficiency  and 
reduce  burdens  on  credit  imions. 
NCUA's  goal  is  to  strike  a  proper 
balance  between  safety  and  soundness 
concerns  and  credit  unions'  need  to 
compete  in  the  marketplace.  On  April 
19. 1993.  the  NCUA  Board  issued 
proposed  amendments  [see  58  F.R. 
21953. 4/26/93)  to  Sections  700.1(i). 
701.21(h)  and  722.3  of  NCUA's 
Regulations  to  reduce  regulatory 
burden.  The  amendments:  (1)  Extend 
the  maturity  date  of  certain  investments 


not  considered  risk  assets  from  3  to  5 
years:  (2)  increase  the  dollar  value  from 
$25,000  to  $50,000  for  determining 
when  loans  are  subject  to  the  business 
loan  regulation;  (3)  make  the 
recordkeeping  requirements  for  business 
loans  consistent  with  the  definition  of 
member  business  loans;  and  (4)  raise  the 
de  minimus  amount  for  an  appraisal 
performed  by  a  state-certified  or 
-licensed  appraiser  from  $50,000  to 
$100,000. 

B.  Comments 

One  hundred  and  twenty-nine 
comment  letters  were  received.  Seventy- 
seven  comments  were  received  bom 
federal  credit  unions,  forty-one  from 
state-chartered  credit  unions,  five  from 
state  credit  union  leagues,  three  from 
national  trade  associations,  two  from 
state  agencies,  and  one  from  a  federal 
agency.  The  commentere  expressed 
overwhelming  approval  of  tne  proposed 
amendments.  Eighty  commenters 
support  the  proposed  amendments  in 
their  entirety.  Most  of  these  commenters 
believe  the  amendments  will  not  have 
an  efiiect  on  safety  and  soundness  and 
will  greatly  reduce  paperwork 
requirements.  Furthermore,  many 
commentera  believe  these  changes  will 
allow  credit  unions  to  meet  member 
needs  and  stay  competitive  in  the 
marketplace.  Eight  commentera  believe 
these  changes  will  increase  lending  by 
credit  unions.  Four  commentere 
completely  disapprove  of  the  proposed 
amendments. 

Section  700.1(i}—Risk  Assets 

Section  116(a)  of  the  Federal  Credit 
Union  Act  (12  U.S.C  1762(a)  (the 
"Act")  requires  that  federal  credit 
unions  set  aside  a  certain  percentage  of 
gross  income  at  the  end  of  each 
accoimting  period  as  a  Regular  Reserve. 
Pursuant  to  section  116(a)  of  the  Act. 
the  amotmt  of  reserve  transfer  is 
determined  by  the  size  and  age  of  the 
credit  union  and  the  credit  union's  ratio 
of  reserves  to  risk  assets.  Section 
700.1(i)  of  NCUA's  RegulaUons 
(definition  of  risk  assets)  lists  which 
assets  are  exempt  fit>m  the  reserve 
requirements.  Section  741.9  of  NCUA's 
Regulations  states  that  federally  insured 
state-chartered  credit  unions  must 
comply  with  the  statutory  reserve 
requirements. 

Currently.  NCUA's  Regulations 
require  that  certain  assets  with 
maturities  in  excess  of  3  yean  be  treated 
as  risk  assets  for  reserving  purposes. 
The  proposed  amendment  would  extend 
the  3  year  maturity  requirement  to  5 
years.  One  himdred  and  seven 
commentera  approve  of  this 
amendment.  Most  of  these  commentera 


believe  there  is  no  significant  difference 
in  interest  rate  risk  between  assets  with 
maturities  of  three  yeara  and  assets  with 
maturities  of  five  yeara.  One  commenter 
states  the  amendment  makes  sense, 
particularly  now  with  rates  depressed, 
credit  imion  share  deposits  on  the  rise. 
and  depositors  maintaining  balances  for 
longer  periods  of  time  in  the  credit 
tmion.  Another  commenter  states  that 
the  removal  of  3  to  5  year  investments 
from  the  risk  asset  category  will  allow 
credit  unions  to  take  advantage  of  the 
sharp  yield  curve. 

One  commenter  requests  NCUA 
consider  further  modifications  to  the 
risk  assets  definition  as  it  applies  to 
investments.  He  believes  that  the 
definition  should  apply  to  effective 
maturity.  The  Board  Recognizes  that 
with  regard  to  many  investments, 
"maturity"  is  dynamic,  a  function  of 
prepayment  activity,  i.e.,  for  some 
investment  instruments,  if  underlying 
mortgages  prepay  faster  or  slower  than 
originally  anticipated,  maturity  shortens 
or  lengthens  as  compared  to  initial 
expectations.  It  is  the  Board's  intent  that 
"maturity"  be  defined  as  that  which  is 
consistent  with  generally  accepted 
accounting  principles  and  investment 
industry  practice  as  regards  a  specific 
investment  given  the  particular 
circumstances  at  the  date  of  required 
reserve  transfer.  Another  commenter 
suggests  that  assets  with  more  than  5 
yeara  remaining  to  maturity  be 
considered  as  risk  assets  based  on  a 
percentage  of  the  credit  union's  book 
value.  NCUA  does  not  believe  that  this 
approach  is  a  practical  or  sound  basis 
for  reserving  against  risk  associated  with 
long-term  assets. 

Four  commenters  oppose  this 
amendment.  One  commenter  believes 
this  change  will  add  significant  risk  to 
the  Insurance  fund.  Two  commentera 
state  that  long-term  assets  contain 
greater  interest  rate  risk,  and  thus  the 
amendment  could  generate  losses  and 
impact  the  safsty  and  soundness  of  the 
insurance  fund  in  an  increasing  interest 
rate  environment.  Although  NCUA 
recognizes  that  there  is  a  slight  increase 
in  interest  rate  risk  between  assets  with 
maturities  of  3  yeara  versus  those  of  5 
yeara.  NCUA  does  not  believe  this 
difference  is  of  such  magnitude  that  it 
will  pose  an  undue  risk  of  loss  to  the 
NCUSIF.  Furthermore,  the  additional 
risk  is  acceptable  given  the  strong 
capital  positions  of  credit  unions  and 
thus  should  not  affect  the  safety  and 
soundness  of  the  NCUSIF.  One 
commenter  believes  NCUA  ^ould  move 
toward  full  implementation  of  a  risk- 
based  capital  requirement  as  currently 
required  oy  corporate  credit  unions  as 
well  as  banks  and  thrifts  In  the  near 
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future  NCUA  wiU  commeace  an  in- 
depth  review  and  analysis  of  the  entire 
risk  reserving  structure  and  capital 
accretion  methods  for  natural  person 
credit  unions.  For  now.  the  Board  has 
adopted  the  amendment  without 
modification. 

Although  NCUA  did  not  request 
comment  on  other  aspects  of  the 
definition  of  risk  assets,  a  number  of 
commenters  suggested  other  parts  of  the 
definition  that  could  be  modified  to 
reduce  regulatory  burden.  Twenty 
commenters  support  exempting  all 
students  loans  from  reserve 
requirements.  Most  of  these  commenters 
believe  that,  since  student  Uwns  are 
insured,  there  is  little  risk  associated 
with  them  provided  administrative 
requirements  are  fulfilted.  Three 
commenters  object  to  such  an 
exemption  for  student  loans.  One 
commenter  requests  that  Federal  Home 
Loan  Bank  Stock  not  be  defined  as  a  risk 
asset.  NCUA  continues  to  study 
exempting  these  types  of  assets  and  will 
revisit  the  issue  at  some  time  in  the 
future. 

Section  701.21(h} — Member  Business 
Loans 

As  propeeed,  the  member  business 
loan  rule  would  be  changed  in  two 
ways — first,  by  raising  the  exclusion 
threshold  for  defining  business  loans  to 
$50,000.  and  second,  by  requiring  the 
reporting  of  only  those  loans  meeting 
that  threshold. 

One  hundred  and  five  commenters 
support  the  $50,000  tfareriiokl.  Most  of 
these  commenters  believe  this  is  a  more 
acceptable  limit  in  today's  marketplace. 
On  commenter  states  that  the  new  cap 
will  be  a  stimulus  for  credit  union 
business. 

Four  commenters  object  to  raising  the 
dollar  limit  These  commenters  believe 
this  change  will  affect  sa£aty  and 
soundness.  NCUA  disagrees;  in  today's 
market,  a  $25,000  increase  in  the 
threshold  will  not  significantly  affect 
safety  and  soundness.  Two  commenters 
state  that  credit  unions  do  not  have  the 
expertise  to  make  business  loans. 
Although  many  credit  anions  do  not 
have  experience  in  business  lending  and 
therefore  do  not  engage  in  such,  section 
701.21(h)(2)(i)(F)  of  NCUA's  Regulations 
requires  that  credit  unions  that  do 
engage  in  business  lending  have 
personnel  involved  in  making  and 
administering  business  loans  with  a 
minimum  of  two  years'  direct 
experience  with  this  type  of  lending. 
The  NCUA  Board  is  adopting  this . 
amendment  without  modification. 

Ninety-five  commenters  approve  of 
the  change  requiring  the  reporting  of 
only  those  loans  meeting  the  $50,000 


threshold  instead  of  all  business 
purpose  loans.  The  commenters  believe 
this  change  will  reduce  regulatory 
burden  and  paperwork  requirements. 
One  commenter  encourages  NCUA  to 
exempt  all  business  loans  currently  on 
the  books  between  $25,000  and  $50,000 
from  being  classified  as  such  if  this 
proposal  is  finalized.  This  commenter 
believes  that  requiring  a  credit  anion  to 
maintain  and  report  on  two  sets  of 
books,  one  set  for  the  time  prior  to  the 
regulatory  relief  proposal,  and  one  set  of 
books  for  the  time  period  foUowins 
finalization  of  the  proposal.  wouIcT 
increase  the  burden  on  credit  unions, 
not  decrease  the  burden.  NCUA  agrees. 
Therefore,  all  loans  under  $50,000. 
regardless  of  purpose  or  d^e  granted, 
will  not  have  to  be  reported  as  business 
loans.  The  NCUA  Board  is  adopting  this 
amendment  without  modification. 
Although  NCUA  did  not  reouest 
comment  on  other  aspects  of  the 
business  loan  regulation,  a  number  of 
commenters  suggested  otfier  areas  in 
this  regulation  that  could  be  changed  to 
reduce  regulatory  burden.  One 
commenter  suggests  a  second  1-4  Cunily 
home  be  excluded  from  the  business 
loan  definition.  NCUA  declines  to  add 
this  exemption  since  loans  secured  by 
other  than  the  primary  residences  are 
considered  a  greater  risk.  Although 
twenty-four  commenters  support  raising 
the  loans  to  one  borrower  Kmit  on 
member  business  loans  from  $75,000  to 
$100,000  (the  regulation  currently  limits 
loans  to  one  borrower  to  $75,000  or  15% 
of  credit  union  reserves,  whichever  is 
greater),  the  Board  has  heard  no  clear  or 
compelling  reasons  why  such  an 
increase  should  be  considered, 
especially  since  waivers  from  the  loans 
to  one  borrower  limitation  may  be 
obtained  through  the  regional  director 
serving  the  area  where  the  credit  union 
is  located.  One  coounaoter  supports  the 
change  but  requested  a  separate  rule  for 
agricultural  lending.  At  this  time,  the 
Board  is  convinced  that  agricultural  and 
other  types  of  business  lending  share 
common  characteristics  and  behavioral 
patterns  and  accordingly  fall  into  the 
same  general  category.  A  separate  rule  is 
not  contemplated  at  this  time. 

Part  722— Appraisals 

NCUA  proposed  to  require  appraisals 
only  for  those  real  estate-related 
financial  transactions  in  which  the 
transaction  value  exceeds  $100,000. 
Eighty-six  commenters  agree  with  this 
proposed  increase.  Most  of  these 
commenter  believe  the  change  will 
make  credit  unions  more  competitive 
without  raising  safety  and  soundness 
concerns.  One  commenter  states  that 
current  ^praisal  requirements  impose 


exoassive  costs  without  promoting  the 
safety  and  soundness  of  the  credit 
union. 

Three  commenters  suggest  increasing 
the  dollar  threshold  even  further.  The 
other  federal  financial  institution 
regulatory  agencies  have  proposed 
amendments  to  dieir  appraisal 
regulation  that  would,  among  other 
things,  increase  the  transaction  value  to 
$250,000  (see  58  FR  31878,  6/4/93). 
NCUA  will  review  this  proposal  and 
ascertain  whetiier  such  a  change  woxtM 
be  feasible  without  sacrificing  safety 
and  soundness. 

Two  commenters  suggest  elimineting 
the  vahiation  requirement  for  reel  estate 
loans  under  the  $100,000  threshold. 
NCUA  beKeves  eliminating  the 
valuation  requirement  while  raising  the 
transaction  value  would  adversely  affect 
the  safety  ai>d  soundness  of  credit 
unions.  A  valuation  is  necessary  to 
enswe  that  ttie  credit  union  is 
adequately  protected  throughout  the  life 
of  the  loan. 

Twelve  commenters  object  to  this 
amendment.  Six  commenters  believe  the 
proposal  increases  safety  and  soundness 
concerns.  NCUA  Hitayees.  Since  the 
establislunent  of  the  $50,000  threshold 
level  in  1990,  NCUA  has  not  found  any 
evidence  indicabng  that  there  has  bean 
a  significant  increase  in  the  defaults  oq 
real  estate-related  loans  of  $50,000  or 
less  because  the  services  of  an  appraiser 
have  not  been  required.  NCUA  does  not 
believe  the  proposed  increase  would 
represent  a  qualitative  change  in  the 
types  of  loans  falling  below  the 
threshold  level.  Evoi  though  mora  1-to- 
4  family  residential  loans  would  fall 
below  the  threshold  level.  NCUA  does 
not  believe  these  loans  would  pose  a 
significantly  greater  risk  to  credit  unions 
than  similar  loans  below  the  current 
threshold.  Furthermore.  NCUA  does  not 
believe  that  a  $100,000  threshold  level 
would  exclude  from  the  appraisal 
requirement  a  significant  number  of  real 
estate  development  and  commercial 
loans  that  have  caused  major  credit 
losses  in  the  past,  especially  in  light  of 
the  restrictions  on  such  loans  contained 
in  the  member  business  loan  rule. 
Finally,  the  requirement  of  a  valuation 
for  any  real  estate-related  loan  less  than 
$100,000  will  continue  to  provide 
protection  in  the  assessment  of 
collateral  for  credit  unions  and  the 
National  Credit  Union  Insurance  Fund, 
as  well  as  mitigate  any  potential  risk 
associated  with  an  increase  in  the 
threshold. 

Three  commenters  believe  that  the 
proposed  change  may  affect  the 
salability  of  real  estate  loans  on  the 
secondary  market.  Of  course,  if  a  credit 
union  is  selling  loans  on  the  secondary 
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market  or  contemplating  doing  so  in  the 
future,  the  credit  union  must  meet 
secondary  market  appraisal 
requirements.  The  amendment  only 
gives  a  credit  union  the  option  to  forego 
the  appraisal  when  the  transaction  is 
less  than  $100,000  and  not  deemed 
necessary  by  the  credit  union.  Another 
commenter  states  the  proposal 
circumvents  the  intent  of  the  original 
regulation.  NCUA  disagrees.  Congress 
confirmed  and  clarified  the  authority  of 
the  financial  institution  regulatory 
agencies  to  set  threshold  levels  below 
which  the  services  of  state-certified  or 
-licensed  appraisers  are  not  required  in 
connection  with  federally  related 
transactions  if  the  threshold  does  not 
represent  a  threat  to  the  safety  and 
soundness  of  financial  institutions.  See 
Section  954  of  the  Housing  and 
Community  Development  Act  of  1992. 
106  Stat.  3894.  Accordingly,  the  NCUA 
Board  is  adopting  this  amendment 
without  modification. 

MisceHaneous  t 

Although  NCUA  did  not  request 
comment  on  other  regulations,  a  number 
of  commenters  suggested  other  areas 
that  could  be  changed  to  reduce 
regulatory  burden.  One  commenter 
recommends  reducing  the  quarterly 
reporting  requirements  (the  "call 
report")  to  a  semiannual  report  for  those 
credit  unions  that  are  not  considered  a 
financial  risk.  Although  this  approach 
has  been  considered,  NCUA  believes  the 
current  requirement  provides  a  more 
accurate  and  reliable  indicator  of 
financial  trends  in  large  credit  unions. 
One  commenter  believes  the  limit  on 
the  percentage  of  fixed  asset  purchases 
should  be  deleted.  The  NCUA  Board  has 
heard  no  clear  or  compelling  reason 
why  the  fixed  asset  limit  should  be 
eliminated.  Once  commenter  believes 
that  the  current  prohibition  on 
incentives  to  loan  officers  in 
§  701.21(c)(8)  of  NCUA's  Regulations 
should  be  eliminated.  NCUA  is 
currently  reviewing  this  section  to 
determine  if  the  prohibition  should  be 
modified.  One  commenter  stated  that  all 
regional  offices  should  immediately 
inform  examiners  that  character  loans 
are  appropriate  to  qualified  credit  union 
members.  Examiners  have  already  been 
informed  that  character  loans  may  be 
appropriate  in  some  instances.  Two 
commenters  suggest  that  other  areas 
where  regulatory  burden  could  be  eased 
would  be  in  HNQIA  reporting  and 
RESPA.  Another  commenter 
recommends  reviewing  IRS 
requirements  and  Regulation  Z 
requirements.  NCUA  does  not 
promulgate  any  of  these  regulations  and 


therefore  cannot  change  the 
requirements. 

NCUA  also  is  making  a  purely 
technical  amendment  to  Section 
701.21(c)(5).  which  notes  the  10%  loan 
limit  to  members.  The  current 
regulation  states  that  the  loan  limit  to 
credit  union  members  is  10%  of  the 
"total  unimpaired  shares  and  surplus. 
Section  107(5)(A)(x)  of  the  Federal 
Credit  Union  Act  imposes  the  limitation 
of  10%  of  the  "total  unimpaired  capital 
and  surplus."  This  amendment  simply 
repeats  the  statutory  language  and 
replaces  the  term  "shares"  with  the  term 
"capital." 

Since  the  amendments  result  in  a 
decrease  in  regulatory  requirements, 
they  are  being  made  immediately 
effective  upon  publication  in  the 
Federal  Register  pursuant  to  the 
authority  of  Section  553(d)(3)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553). 

Paperwork  Reduction  Act 

The  final  amendments  will  reduce 
paperwork  requirements.  The 
paperwork  requirements  were  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  under  the  Paperwork 
Reduction  Act.  A  notice  will  be 
published  in  the  Federal  Register  once 
approval  is  received  fit)m  OMB. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  SI 
million  in  assets).  The  final 
amendments  reduce  regulatory  burden 
and  are  less  restrictive  then  current 
requirements.  The  NCUA  Board  expects 
the  changes  to  benefit  credit  unions  by 
reducing  paperwork  and  reporting 
requirements.  Overall,  the  NCUA  Board 
expects  the  changes  to  benefit  members 
and  federally  insured  credit  unions 
regardless  of  size  by  reducing  costs 
without  substantially  increasing  the  risk 
of  loss  for  federally  insured  credit 
unions.  In  addition,  most  small  credit 
unions  do  not  offer  business  and  real 
estate  loans.  Accordingly,  the  Board 
determines  and  certifies  that  the  final 
amendments  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  current 
member  business  loan  regulation. 


appraisal  regulation,  and  the  definition 
of  risk  assets  apply  to  all  federally 
insured  credit  unions,  including  state- 
diartered  federally  insured  credit 
unions.  The  final  amendments  will 
reduce  regulatory  requirements  for  all 
federally  insured  credit  unions.  The 
NCUA  Board  has  determined  that  the 
final  amendments  would  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

ListofSubiects 
12  CFR  Part  700 

Credit  unions.  Reserve  requirements. 
Risk  assets. 

12  CFR  Part  701 

Civil  rights.  Conflicts  of  interests. 
Credit,  Credit  unions.  Fair  housing. 
Insurance.  Mortgages,  Reporting  and 
recordkeeping  requirements.  Signs  and 
symbols.  Surely  bonds. 

12  CFR  Part  722 

Appraisals,  Credit  unions.  State- 
certified  and  State-licensed  appraisers. 

By  the  National  Credit  Union 
Administration  Board  on  July  15, 1993. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly.  NCUA  is  amending  12 
parts  700.  701  and  722  as  follows: 

PART  700— DERNITIONS 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1752(5).  1757(6)  and 
1766. 

2.  Section  700.1  is  amended  by 
revising  paragraphs  (i)(2)  through  (6). 
(i)(15)  and  (i)(16)  introductory  text  and 
by  amending  (i)(7)  introductory  text  as 
follows: 

1700.1    Definitions. 


(i)*   *  ' 

(2)  Deposits  and/or  shares  in  federally 
or  state-insured  banks,  savings  and  loan 
associations,  and  credit  unions  that 
have  a  remaining  maturity  of  5  years  or 
less. 

(3)  Assets  that  have  a  remaining 
maturity  of  5  years  or  less  and  are 
insured  by.  fully  guaranteed  as  to 
principal  and  interest  by.  or  due  from 
the  U.S.  Government,  its  agencies,  the 
Federal  National  Mortgage  Association. 
Federal  Home  Loan  Mortgage 
Corporation,  or  the  Government  ' 
National  Mortgage  Association. 
Collateralized  mortgage  obligations  that 
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are  comprised  of  government ' 
guaranteed  mortgage  loans  shall  be 
included  in  this  asset  category. 

(4)  Loans  to  other  credit  unions  that 
have  a  remaining  matiuity  of  5  years  or 
less. 

(5)  Student  loans  insured  under  the 
provisions  of  title  IV,  Part  B  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1071,  et  seq.)  or  similar  state  insurance 
programs  that  have  a  remaining 
maturity  of  5  years  or  less. 

(6)  Loans  that  have  a  remaining 
maturity  of  5  years  or  less  and  are  fully 
insured  or  guaranteed  by  the  Federal  or 
a  state  government  or  any  agency  of 
either. 

(7)  Shares  or  deposits  in  a  corporate 
credit  union  that  have  a  remaining 
maturity  of  5  years  or  less,  other  than 
Membership  Capital  Share  Deposit 
accounts  as  defined  in  Part  704.  •  •  * 

(15)  Assets  included  in  numbered 
items  2,  3, 4,  5,  6,  and  7  with  maturities 
greater  than  5  years  are  exempt  from 
risk  assets  if  the  asset  is  being  carried  on 
the  credit  union's  records  at  the  lower 
of  cost  or  market,  or  are  being  marked 
to  market  value  monthly. 

(16)  Assets  included  in  numbered 
items  2.  3, 4,  5,  6,  and  7,  with  remaining 
maturities  greater  than  5  years  are 
exempt  from  risk  assets  provided  they 
meet  the  following  criteria,  irrespective 
of  whether  or  not  the  asset  is  being 
carried  on  the  credit  union's  records  at 
the  lower  of  cost  or  market,  or  are  being 
marked  to  market  value  monthly:  •  •  • 


BART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

3.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.Q  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b,  1766, 1767. 1782, 
1784, 1787  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.Q  3717. 

Section  701.31  is  also  authorized  by  15 
U.S.C  1601  et  seq.,  42  U.S.C.  1861  and  42 
U.S.C  1861  and  42  U.S.C  3601-3610. 

1701^    [Amended] 

4.  Section  701.21(c)(5)  is  amended  by 
removing  "shares"  and  inserting  in  lieu 
thereof  "capital." 

5.  Section  701.21  is  amended  by 
revising  paragraphs  (h)(l)(i)(C)  and 
(h)(5)  to  read  as  follows: 

fTDUl    Loene  to  members  and  lines  of 
GTMHi  HI  msmiMra* 


(h)*  •  • 

(1)  •  •  * 


(C)  A  loan  meeting  the  general 
definition  of  member  business  loans 
under  this  paragraph  (h)(l)(i),  and, 
made  to  a  borrower  or  an  associated 
member  (as  defined  in  paragraph 
(h)(l)(iii)  of  this  section),  whicn  when 
added  to  other  such  loans  to  the 
borrower  or  associated  member,  is  less 
than  $50,000. 

(5)  Recordkeeping.  All  loans,  lines  of 
credit,  or  letters  of  credit,  that  meet  the 
definition  of  Section  701.21(h)(l)(i). 
shall  be  separately  identified  in  the 
records  of  the  credit  union  and  reported 
as  such  in  financial  and  statistical 
reports  required  by  the  National  Credit 
Union  Administration. 


PART  722— APPRAISALS 

6.  The  authority  citation  for  part  722 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 1789  and  Pub. 
L  No.  101-73. 

7.  Section  722.3  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)  as 
follows: 

1722^    AppraiMis  not  required; 
traneaetiens  requiring  ■  Stele-ceHlfled  or 
4ioeneed  appraiser. 

(a)  Appraisals  not  required.  An 
appraisal  performed  by  a  state-certified 
or  -licensed  appraiser  is  not  required  for 
any  real  estate-related  financial 
transaction  in  which: 

(1)  The  transaction  value  is  $100,000 
or  less: 

(d)  Valuation  requirement.  Secured 
transactions  exempted  frt)m  appraisal 
requirement  piuvuant  to  paragraph 
(a)(1)  of  this  section  (transactions  of 
$100,000  or  less)  and  not  otherwise 
exempted  from  this  regulation  shall  be 
supporied  by  a  written  estimate  of 
market  value,  as  defined  in  this 
regulation,  performed  by  an  individual 
having  no  direct  or  indirect  interest  in 
the  property,  and  qualified  and 
experienced  to  periform  such  estimates 
of  value  for  the  type  and  amount  of 
credit  being  considered. 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  580 

Haitian  Transactlona  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 


ACTION:  Final  rule;  amendment. 

SUMMARY:  This  rule  amends  the  Haitian 
Transactions  Regulations  to  add  an 
Appendix  to  the  end  thereof  containing 
the  names  of  persons  whom  the  Director 
of  the  Office  of  Foreign  Assets  Control 
has  determined  are  included  within  the 
definition  of  the  "de  facto  regime  in 
Haiti. "Property  of  these  persons  that  is 
located  in  the  United  States  or  within 
the  possession  or  control  of  U.S.  persons 
is  blocked,  and  most  transactions  with 
these  persons  are  prohibited. 
EFFECnvC  DATE:  July  22, 1993. 
ADDRESSES:  Copies  of  this  list  are 
available  upon  request  at  the  following 
location:  Ofiice  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasury,  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220 
(tel.:  202/622-2520). 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Robert  McBrien,  Chief,  International 
Programs  Division  (tel.:  202/622-2420). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 

SUPPI^MENTARY  INFORMATION:  The 
Haitian  Transactions  Regulations,  31 
CFR  part  580  (the  "Regulations"),  were 
issued  by  the  Treasury  Department  to 
implement  Executive  Order  Nos.  12775 
(56  PR  50641.  October  7. 1991)  and 
12779  (56  PR  55975.  October  30, 1991), 
in  which  the  President  declared  a 
national  eniergency  with  respect  to 
Haiti,  invoking  the  authority,  inter  alia, 
of  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et 
seq.),  and  ordering  specific  measures 
against  the  de  facto  regime  in  Haiti. 

This  rule  adds  an  appendix  to  part 
580  to  establish  a  list  of  persons  whom 
the  Director  of  the  Office  of  Foreign 
Assets  Control  has  determined  pursuant 
to  §  580.303(a)  of  the  Regulations  to  be 
included  within  the  definition  of  the 
"de  facto  regime  in  Haiti."  Secticm 
580.303  of  the  Regulations  defines  the 
term  "de  facto  regime  in  Haiti"  as 
follows: 

(a)  The  term  de  facto  regime  in  Haiti 
includes: 

(1)  Those  who  seized  power  illegally  from 
the  democratically  elected  government  of 
President  Jean-Bertrand  Aristide  on 
September  30, 1991,  and  any  agencies, 
instrumentalities  or  entities  purporting  to  act 
on  behalf  of  the  de  facto  regime  in  Haiti  or 
under  the  asserted  authority  thereof,  or  any 
extraconstitutional  successor  thereto; 

(2)  Any  partnership,  association, 
corporation,  or  other  oi^anization 
substantially  owned  or  controlled  by  the 
foregoing; 

(3)  Any  peraon  to  the  extent  that  such 
person  is,  or  has  been,  or  to  the  extent  that 
there  is  reasonable  cause  to  believe  that  such 
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penon  U.  or  iMa  hm,  liBc*  12:23 1 
•.(Lt.  October  4,  IWI,  acting  or  parportiiig 
lD«et  dinctly  or  iadncUy  <■  behalf  of  ny 
ofttaBfongpiii^ar 

(4)  Aojr  a(faw  perMD  or  organiotiaa 
delHBiMd  by  Uh  Dirador  of  tke  OAceoT 
Poeri^  Aaeeli  Coattoi  to  be  iadnded  vritbiii 
thiiJKtkJB.  Sacb  datenaiaatiooi  ihaU  be 
publkhed  from  time  to  time  ia  the  Federal 
I^^Mw.  bat  shall  be  binding  prior  to  tuch 
publication  upon  any  persoo  receiving  actual 
notice  tneieuf. 

(b)  A  paftnenhip.  aaeociatluu.  coipumhM>. 
or  other  o^pniratioodiall  not  ba  deemed  to 
Ml  within  the  definitian  of  the  d^/bclo 
regtme  in  MKtJ  eoMy  by  raeeoo  of  betag 
located  In.  organised  under  the  laws  of.  or 
having  its  prindpai  place  of  husfaHae  hi. 


Tran^ns  or  pa3riBents  to  the  peraoos 
included  in  the  appendix  constitute 
tianefcn  to  the  de  facto  regime  within 
the  meaning  of  §  58a202  of  the 
ReguJatioBS.  and  ase  prohibited  unless 
made  into  blocked  accounts  as 
authorized  by  the  Regulations.  Property 
and  interests  in  property  of  the  persons 


included  in  the  appendix  constitulo 
property  and  hnterests  in  property  of  the 
Govsmmeiil  of  Haiti  widihi  (bm  meoiing 
of  §  580.201  of  Ate  Regulations,  and  ara 
blocked. 

Because  the  Regulations  involve  a 
Coraign  aOurs  ftinrtion.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiriog  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  afbcyve 
date,  are  inapplicable,  "yrnw  no 
notice  of  propoeed  rolemakiiig  is 
required  for  this  rule,  the  Regulatory 
Flaadbility  Act.  5  U.S.Q  601  etseq.. 
does  not  apply. 

List  of  Subjects  in  31  CFR  Part  580 

Blocking  of  assets,  Haiti,  Specially 
demgnated  nationals.  TraDtfers  of  assets. 

For  the  reasons  set  forth  in  the 
praeiable.  31  CFR  part  580  is  amended 
as  set  forth  below: 


PART  580— HAfTIAN  TnANSACTIONS 
REOUUmONS 

1.  TIm  authority  citation  for  part  560 
is  ravised  to  read  as  follows: 

Authority:  50  U.S.C  1701  et  seq.;  22  USXl 
2«7c;  E.a  12775.  56  FR  50641.  3  CFR.  1991 
Comp..  p.  349:  E.a  12779.  56  FR  55975.  3 
GPR.  1991  Gamp.,  p.  367;  E.a  12^53, 58  FR 
35843.  July  2, 1993. 

2.  Part  580  is  amended  to  add  at  the 
end  thereof  Appendix  A  to  read  as 
follows: 

Appendix  A  to  Part  580— Blocked 
Persons  of  the  De  Facto  Regime  in  Haiti 

Note:  The  information  listed  below  is  the 
mast  complete  infoimation  now  available  to 
the  Office  of  Foreign  Assets  Control.  Listed 
persons  meet  the  d«rinition  of  "de  facto 
regime  in  Haitr  whether  located  within  Haiti 
or  outside.  The  absence  of  any  particular 
person  firom  the  appendhc  is  not  to  be 
construed  as  evidence  that  the  person  is  not 
a  part  of,  or  omnaed  or  controUad  by.  or  acting 
or  puipoiting  to  act  directly  or  indirectly  oa 
behalf  of,  the  de  facto  regime  in  Haiti. 


I.  ft.OCKED  tNDIVnXJALS  OFTHE  OE  FACTO  REGIME  IN  HATn: 


AugusHn,  Henry  Rot)- 
art  (Henrt-Roboft). 
Cotonai. 


(a.k4L 


BaziaMareL 


DOB 


OSJlrfSI  . 
21JIMS1 

•i 

01  Mar  40 


06 
10 


as. 

40 


Tila 


Oieclof    (Oirectaur),    Center 

(C.I.C.C.)  (aniknaioolics). 
MMwy  Attache  (Attachi  I 


of    CenM    tadomietian 


).V. 


Bioolt,  Fm^ois  ...». 

utflffiDy,  PnMppv, 

Brigadtor  General. 
Btanc,  Paul  Ijjdovic 


Amoux 


Bnilua.AnM 


Carre,  Max 


'  I 


02  May  36 

21SepS2. 

j 

m 

21Jan36  . 

20AF1S  . 
06A«e4S. 

13JI4  40  .. 

14Mky4e 


MMstar  (Mbiistrs)  o(  AgricuRurs,  Naflurri  Reaowcas  «id 
Rural  Development  (MMetara  da  rAgricuMure.  des 
ResstMPoes  Malwslaa  et  du  Mvaloppemani  Rural, 
ak.a.  Mamdr). 

Deputy  Dirador  (Difecteur  M^oHtd.  Nafcntf  Water  Serv- 
ice (Senioe  Naional  d'Eau  PolaMe.  aJta.  SNEP). 

Former  da  tecto  PHme  MMalar 

Commarxier  of  fte  SouMiem  MWaiy  Dapiwbnant  K^xn- 
mandant,  Oapaitamant  MMaka  du  Sud). 

Deputy  Minisler  (Oepuli  MMstre)  of  Forrign  Al^rs  ar>d 
WorsNp. 

Deputy  Governor  General  (Gouvemeur  A<flolnf),  Central 
Bank,  a.k.a  Bank  of  the  Reput)fic  of  MaKi  (Banque  de  la 
Repubik^ue  d-HaA.  a.k.a.  BRM). 

MMster  (MMstre) ««  Foraign  Affairs  wid  VWorsNp 


Address 


Chief  of  the  General  9lai  (Chef  d'Etat-MafaurGerwal)  of 

•»•  Haiian  Amad  Forcea,  FAD'H  (Force  Armae  dHaiti), 
Deputy  Director  (Oincleur  Adjoint).  National  Insuiance. 

a.k.a.  OU  Age  insurance  <OMc«  National  d'Asaurance 

VieiMesse.  a.k.&  ONA). 
Director  (Oirectaur),  Government  IndDStrtai  Park,  a.k.a. 

Natkxial  Offk»  for  Industrial  Parks.  fMtonri  Industriai 

Park     Gompai«y     (Sodela     Naikmaie    des     Pares 

Industiiels,  a.k.a.  SONAPI). 
PMeWent  and  Dhaclor  Ganeol,  Banqua  da  runton 

Haitienne.  S.A.  (a.kA  BUH). 
MWster  (MJnistoa)  of  Sodal  Miaiis 


r  (MMstrs)  of  Information  and  Coordinatton  

(Miniafea)  of  EducaNan.  Yoidh  mt  Sports.  ak.a. 
MENJS. 
Mary  Attache  (AHaoha  mmtk^.  Santo  Domingo.  Do- 
minican Rauuliilc. 


Oamian.  Port-au-Prince.  HaiM. 


Delmas  45— Delmas  Road,  Port-au-Prlnee. 
Haiti. 


Boulevard  Harry  Truman,  Cite  de 
rExposilion,  Port-au-  Prince,  Hatfl. 

Angle  rue  du  Megasin  de  TEtat  et  ore  des 
Miiades.  6P  1570.  Port-auPiince,  Haiti. 

Boulevard  Harry  Truman,  Cite  de 
fExpoeitfon.  Port-au-Prinoe,  Hail. 


Champ  de  Mars.  Port-au-Prince,  Hail. 


122  Eaat  40th  Street,  BrooMyn.  New  York 
11203.  USA;  Industrial  Park,  PjO.  Box 
2345,  Port-au-Prince.  HailL 

Angle  nias  du  Qual  et  Bonne  Foi,  P.O.  Box 

275,  Port-au-Princa,  HaiB. 
Rue  de  la  Revolution.  Port-au-Prlnoe.  Haiti; 

cue  de  Centre  No.  134.  Port-au-Prince, 

Haiti. 
300  route  de  Delmas.  Port-au-Prince,  Hatl. 
Boulevard     Harry     Taiman,     Cite     de 

rExpoeilfon.  Port-au-Prince.  Haia 


SACnONS 


fix.  Maw  York 
rk,  PjO.  Box 


•Prince.  Hane; 
ort-au4^rince, 
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tr^                      ^_ 

.  1  trf. 

^H 

*;:>•■«•• 

e?.:  22  USXl        ^M 

.•---*;••   ■_. 

3  CFK.  1991             ^1 

R  55975.  3                ^M 

2as3. 58  FR        ^m 

idd  at  the           ^M 

.i ;:  >'■ 

eadas                 ^| 

:■   .  :      : 

ocked                 ^H 

me  in  Haiti         ■ 

>eIow  is  the            ^H 

.-   t  .,  . 

available  to           ^H 

Mi   ^  '• 

trol.  Luted             ^M 

^■^.-S-r  . 

de  facto                 ^H 
1  within  Haiti        ^M 

;■   — >.. 

larticular                ^H 

tobe                    ^M 

«rson  is  not           ^H 

by,  or  acting        ^H 
odiivctiyoa          ^H 
Huti.                    ^1 

tenmiOenaraL 
Cine,  Jean  Robert .... 


Ooniveit 


-iMiHiQiqf.Joeeph 
Oriwien;  Colonel. 
Oalaoin,  Jean  Rpbait 

Pe*welhen%  PmM  .... 


Oaubyi-FfanH^^Oelo- 

-IHMfval^Jaan* 
Claude.  Major  Gen* 

.   eraL 

Dutr«^.  Jaan4i4arie  „ 


Byeee  (aica.  Clyzee. 
«Ji£a.  EHzeeK  Yonel 
'    "Sanson". 


J^mjQeorortHeniy... 

'^"  1=I6»artBni.Jo8bph' 
Lemoine,  Colonel. 
Ptorival,  Je^fr  „„„„,.,,. 

Fort.  Wiener  (iukA 

Fort.Welner). 
Fran^ole.  Quy ^... 

Franfois,Joeeph 
Michel,  Lieutenant 
Coionet. 

GatMlel,  Jean-Robert. 
Colonel. 


006 


ii»M49^ 


TWe 


ChW  «f  stair  (Commandanr  en  Chef)  of  the  Haitim 

Armed  Fbfcee.  FAI^H  (Force  Aimte  d>tai»). 
«Wii^.PiiaBlof  Qenwai  (Okadaur  Anoint).  Cement 
^  .pt^mpMV  (La  CIment  d-Haif,  SA^aJuL  COH). 


l»Jan-4«'.;.. 

tv>-'-'  :  '.   rr'-..; 

aaMaySO... 
19  Jul  6t.  ...„ 


'■"t'Jr'ES    «* 


'OipUty^Mniaier  jbeputi  Minietre)  of  Cortmerca  and  In- 

duatiy. 
JDapiiiy  MMetartOipuli  Mkilstra)  of  PlMhino  and  Exier- 
'-SLJSS*'^**^     (PiwHfcaton     tl     Cbopiialkjn 

^SLfL^tLIPL^****-  <*^  of  th»  Hilan  Amiad 

""'52J???*'*'**  in^  Chief  (Aaelelwt  Commandant 

:  ..^21^  <^  **  "**«  A™«*  P«e^  ^AOX  (Force 
.   Armead'HBiti),         1 

OeMiMJimclar  (Pkadeur  Adjoint).  Otitaa  tor  Permanent 

^«aintenaffca  bf  Road  Network  (Sanfea  d-Entmtien  Pm- 

-rhaneni  du  Rasaauflouliar  NaKon^  aJi.a.  SEPRRN). 


0«oe  CHe  de  TEiipoeNton.  Port4i»mnea. 
"-        Fond    MonMn.    Port^au-Prktoa. 


Angle  lue  du  Majartw  da  f^  et  lua  ^ 

Mkaelaa.  BP  ISTO.  Port^tMMnca.  HM 


Port-au-Pikioa,  >MHI. 
Port-aif-Prtnca.  HM. 


CHai 
-  ■  en 


'.«j."»s^''f  j4  — •: 


•.  •-'5.   - 


Qoby,  Jean  Brunei. 
Cotonel. 


:  jQroshomme«  Bekxiy, 
Cotonel. 


Joee,  Jean-Eugene, 
Cotonel. 

•Joseph,  Franb  .". 


Cesar. 
Lafontant  Victorian 

(aJuL  Lafontwtt, 

Nnclorl«)o). 
Laguerre.  Plana 
; '  Andra. 

Lame^  saidei •..., 


»•  ffuv.'l!a'j(«' 

04AprS3  ... 
OeMaySr  .. 

lTA»i^.„ 

23SarSt..^. 

iOJunSZ  !... 
130ct54  :... 


.p!!f^'miii^  4)lip#  IMtti)  V  E^^  and  R- 

nance,  aJcJa.  MEF. 
"Mifcry  Attache  (AllBchi  MWaka),  Washington,  DC 


Bone  Vertalia  Na  1.  Port4Mi4>ikKa.  HaW; 

VanauH-Nalkmal    Road.    10    Vanaux 

Road.  Port-au-PfkKa.  HaM. 
Oehnas  96,  Route  Jaequet  No.  IS,  Port-au- 

Pfkwe,  Hailt:  1781  S.W.  83rd  Terrace. 

Mkamar.  FtorMa  33025.  USA;  9559  S.W. 

114th  Plaoe.  Mtomi,  Ftorkta  33173-4244, 

USA:  9099  S.W.   123rd  Court.  Mivni. 

Ftorkia  33196.  USA;  P.O.  Box  570743. 

Mtaml.  FtorMa  33257,  USA;  Yonel  kn- 

port-Ei^ort.  Route  Nalonato  No.  1.  Rue 

Ou«4er,  P.O.  Box  914,  Port-au-Prktce, 


Deputy  Mtoisiar40apute  Ministra)  of  Foreign  Affairs  and 
-  Worship, 
i^inistar  ^Minislf^  ol  Economy  and  Finance,  aJca.  MEF  .. 

Deputy  Minister  (Depute  Ministre)  of  kdartor  and  Nattontf 

Defense  (Iniarleur  et  Defense  Nattonato). 
Commander  of  9MI  MMtary  Department  of  the  MetropoH- 
-  ton  Zoie  (Commandant.  Dipartsment  MiNtaire  de  to 

-Zone  Metropolteine,  akA  COMET). 
Secretary  of  the  General  Staff  (Secralaire  Etats-Maiors 

General)  of  the  Haitian  Amied  Forces.  FAD^t  (Force 

Armed^iafB).  * 

Officer  of  the  Bureau  of  the  Inspector  General  Service 

(Bureau  InspectMir  General,  Grand  Ouartier  General, 

aJta.  G.Q.Q.). 
Commander  of  ttta  IMIitary  Department-Artibonite  Re- 

gton     (Commandant,     Departement     Militaire     de 

rArtibonite). 
Offteer  of  the  Bureau  of  tt)e  tospector  General  Sen/toe 

(Bureau  tospecteur  General.  Grand  Quarttor  Generiri, 

aJ(.a.  G.Q.G.). 
Director  (Olrectour).  Ofltoe  for  Pennanent  Maintenance  of 

Road   Networtt   (Sen^tee   d-Entretton    Permanent   du 
V ;  Aesaau  Routtor  Nattonal,  a.k.a.  SEPRRN). 

Deputy  Minister  (Depute  Mtoistre)  of  Justica 

Orector  (Dkactour).  Nattonal  Water  Servtoe  (Sen^ice  Na- 
ttonal (TEau  PolaWe.  aJ(.a.  SNEP). 

Okaclor  Oenan«  (OiKteur  QMral),  Airport.  a.k.a.  Na- 

Itonaf  Port  Authority  (Autortte  Portuake  Naltontfa.  aJca. 
f    APN). 

I  Mtolstsr  (Mtoistra)  of  Commerce  and  Indusby 


Patois  dee  Mtoisteras.  Port-au-Princa.  Ha». 


BoutovanJ     Harry     Trumwi,     Ole     de 

CExpoeMton.  Port-au-Prktoa,  Haiti. 
Patoto  des  Mtototiree,  Port-au-Prtoce.  HaM. 

Patois  des  Mtoistsres.  Port-au-Prkwa,  HaiV. 


Rue  Nazon  No.  21,  Port-au-Prtoce,  Haili; 
10  N.E.  64«h  Street.  Mianri.  FtorMa 
33138.  USA;  Varreux-Nationa!  Road, 
10  Varreux  Road,  Port-au-Prtoca,  HaM. 

Boutovanl  Harry  Tnjmvi,  CM  de 
rExposNton,  Port-au-Prtoca,  Han. 

Deknas  4&-Deknas  Road.  Port-au-Prkwe, 
HaM. 

U  SaNne  Boutovard,  P.O.  Box  616,  Port- 
au-Prkloe,  HaiM;  P.O.  Box  1792.  Port«i- 
Prtoca.HaW. 

Port-au-Prtoce.  Haitt. 
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L  Blocked  Inoivioumjs  of  the  De  Facto  Regime  m  HAm:— Continued 


Ljmur, 


Louis.  lyicM,  Coional 

Loult.  Edy  (Eddy). 

Cotoral. 
Maic-ChailM,  H«nry 

Robert.  Colonel. 
Malhurin.  Ginatt* 


Mayatd.  Homy  91oni1) 
NlB(,BrtgBdtarOm- 

MtMaly.  llHto  Una  _ 


Maoiar.  FUand  „. 
MchaLOM 

Nay  nawB.  Arnold 


Nkxias.  Carl  IMchai, 
Ganaral  (raHrad). 
Nofviua.  Appolon 


Doe 


itFabS4 


29  Sap  49. 
21Jun  51  . 
05JanS2  . 
30OCIS3 

07  Fab  47 

I 
OSMvtl 


ww^^%  WSW^ 


PiaiTa-Antoina,  J<y 


PtaiwLDula, 


Harw  (aJca.  Plana 


CoknaL 


06OCI46  . 

2SSap». 

06  May  37 
06  May  42 


TWa 


17  May  45 


19  Mar  51 


).  a.lta.  OU  Aga  In- 
•.Ita. 


Ofeaetar  (Dinotoiir).  IMienal  ji 
auranca  (OMoafMIOM' 
ONA). 

Daputy  MMaiar  ^D^pmi  MInMrs)  of  PiMc  HaaWi  (Sarti 

Pubiqua). 

CWaf  of  tw  Senior  HaKlquailara  {Hig^  Command)  tChaf 
da  PiaiMtar  Bmau.  Grand  Ovarlier  General.  a.k.a. 
G.Q.G.). 

Dhector  Genani  (Okacteur  GanerBl).  Tataphona  Com- 
ply (TMcanimunications  d'HaiU.  SAM.  aJta. 
TELECO). 

CNef  of  fw  OfNce  of  MWary  Attaches  (Cbef  du  Bureau 
des  AtlBChOT  MWtaires). 

MUtary  Attache  (Attache  MRitaire).  Parte 


12FSbS8 

I 


1«FM4i 


OfRcer  Assigned  to  the  General  Stall  (Oadel  de  Senioe 
da  rEtal  Mawor). 

DHador  (Dtodeur).  MiniBtiy  of  HeaMh  Unit  lor  PotaWa 
Water.  a.k.a.  Community  Health  and  Drinking  Weter 
Posts  (Programme  de  Sante  de  TEau  PotaWe.  a.kA 
Poatae  Communautaires  d'Hygiane  el  d'Eau  Potable. 
POCHEP). 

Inspector  General  (tnapecteur  General)  ol  the  Haitian 
Armed  Forces.  FAO-H  (Force  Armee  d'Haiti). 

Deputy  Director  (Directeur  Adfoint),  Accklent/lnsurance 
Office,  a.k.a.  Wortters'  Compensation,  Sickness  and 
Maternity  Insurance  Agency  (Offk:e  d'Assurance 
Maladie/Accklent,  a.k.a.  Office  d'Assurance  Accidents 
du  Travail,  Maiadie  et  Matemite.  a.ka.  OFATMA). 

Vkb  President.  Natkxwl  Credit  Bank  (Benque  Natkinale 
de  Credit  a.k.a.  BNC). 

Okeclor  General  (Okadeur  Ganwal).  OaMMr«  CoMpany 
(La  Ckneni  d^laltl.  SA.  a.k.a.  COH). 


Okactor   (Dkedeur).   AccMent/ktsuranca   OtRce,   a-ka. 

anca  Agency  (Ofice  d'Assurance  Maladia/Accklenl. 
(aJLa.Ofcad'MMiwrnAnMBKiduTwwI.  ' 

el  Matemite.  e.k.a.  OFATMA)). 
Mk«star   (Mkiakw)   of 
raanev  ei  uannae 
Deputy  Okector  (Dkecteur  Adiokit).  Mkiisky  of  HesMi  UnN 

tor  ftMMe  Water,  aJca.  Commanlly  Heal»  and  Odrtk- 

k\g  Water  Pools  (Pwgwmme  de  Same  de  PEau  Rsla* 

Ma.  a.k.a.  Postes  Communautaires  d'Hygiane  el  d'Eau 

PDlMe.  aJca.  POCHEP). 
Dkactor  Geneni  (Dkedeur  General).  Nalonirt  Port  Au- 

ttnrity,   a.k.a.   Akport   (Autorite   Portueire 

aJcAAPN). 


Address 


Champ  de  Mais,  Port-au-Princa.  HaB. 


Palais  das  Ministores,  Port-au-Prince.  HeW. 


J  J.  Dessannes  Boulevanl.  P.O.  Ba«  614, 
Port-au-Prkwa,  Haik. 


Montagne  Noir,  knpasse  MoMieur 
Lafontant,  Haiti;  Petite  Place  Canau, 
P.O.  Box  2580.  Port-au-Prinoa.  HadL 


Chancerelles— Cite    Militaire, 
1012,  Port-au-Prince,  Haiti. 


P.O.    Box 


Deputy  Okecter  Geneni  (Dkvdeur  Acfokif).  Customs  (Ad- 

Chief  Secretary  of  the  Sentor  Headquarters  (Chef 
SsCTStska  Jwkfque  du  Grand  Ouarttar  Genera.  a.Ka. 
GX2.e.). 

MkHster  (Mkiiske)  of  Pubic  ¥«oita.  Traraport  and  Com- 
murkMom  (a.k.a.  MTPTC). 


Angle  rue  du  Quai  et  rue  des  Miracles,  BP 

1320.  Port-au-Prk>ce,  Haiti. 
Takw  Village,  P.O.  Box  575-1,  Port-tth 

Prince,   Haiti;  7376  S.W.   113th  Orde 

Plaoe.  Miami,  FL  33173,  USA;  Office 

cue  de  rCxpositton,  ^ort-au-Prkwe.  Haiti; 

Fond  Mombki,  Bort-«u-Prinoe,  HiM. 
Avenue  Nord  Alexis  36,   Port-au-Princa. 

HaW;  Chancareles-Ctte  MiNtairB.  P.O. 

Box  1012.  Port-au-Prince,  HaiB. 


Palaia  dee  Mkilsleres.  Port-au-Pikwe.  HaM 

Canape  Vert.  Rue  Jean  Baptisite  No.  47. 
HaM;  107  Taunton  Street,  Hyde  Park, 
Massachusetts  02126,  USA;  Petite  Place 
Cazeau.  P.O.  Box  2580,  Port-au-Prtoca. 


Geneni  (Dkedeur  GeneraQ,  Walar  Cooipany. 
Mekopoltan  Water  Concern  (CenkSle  Autonome 
MMropolttina  d'Eau  Potable.  aJla.  CAMEP). 


I.  27th  Company.  Fka 


(27ama  Compsgria. 


Boudon,  Impasse  igkiac  No.  7,  Haiti;  1019 
Lenox  Road.  Brooklyn.  New  York  11212. 
USA;  La  Safine  BoOlevanJ,  P.O.  Box 
616,  Port-au-Prince,  Haiti;  P.O.  Box 
1792.  Port-au-Prince,  Haiti. 

161  RoolB  de  Delmas,  Port-au-Prince, 
Haiti. 


PaMs  des  Ministeies.  BP  2002.  Port-au- 
Haiti. 


Chriat-Roi.  Rue  Mgr.  Teatard  No.  S.  Port- 
au-Prince.  Haiti;  890  S.W.  I296i  Plaoe. 
kMmri,  Florida  33184.  USA;  Paul  VI  Am- 
nae  104.  Port-au-Prince.  Haitt. 


Prud'Honvna,  Er 

Cotonel. 
Quato.  Ragktsid 


Romulus,  Dumat 

Cotonel. 
Romulus.  Martial 

Cotonel. 
Roumain,  Claud< 


St.  Rrmki.  Jean 


Sylvaki.  Didarat 
Lyons!  (Lionel) 
CoionaL 


Vaknond.  Hebert 

Colonel. 
Vkrtor,  Jean  Andi 


n.  Blacked  Brtili 
in  Haiti 

27th  Company.  F 
(a.k.a.  27eineC 

HaRL 
Accident/Insuvu 
(a.k.a.  Offioe  d' 

Aoddeat) 
(a.k.a.  OErtma) 
(a.k.a.  Workats 

andMatemit 
(a.k.a.  Office  d' 

Travail.  Mall 


UMI 
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I.  Blocked  Individuals  of  the  Oe  Facto  Regime  in  Haiti:— Continued 


Nam* 


Procpar,  AmM 


PnjifHomna,  EmM, 

Colonal. 
Qualo.Ragirald 


Rena,  Maria-AHx, 

Colonal. 
FVgaud,  Max 

Romaus,  \AWham 

Ronujius,  Dumarsais, 

Colonal. 
Romulus.  Martial  P^ 

Colonel. 
Roumaln,  Claude 

Sainvil,  Ramus,  Colo- 
nal. 
Senatus,  Moise 

St.  Die.  Axel 

St.  Rmiln.  Jean 


Sylvain.  DMerat 
Lyons!  (Uonel). 
CoioneL 


LHysss,  Robert 


Vaknond.  Habart, 

Colonal. 
Victor.  Jean  Andre  ^ 

Volcy.  Etzar „ 

Wastsfbandl.  Adrten 
(a.lLa.* 
Adrian). 


ooe 


31  Jan  30 

22  Sap  54 
170CIS3 

28JUI51  . 
28  Jul  21  . 

18  Aug  48. 
26  Fab  49. 

IS  Sap  52. 

31  Jan  49  . 

10  Jul  34  .. 
10Jun50  . 


17  May  49 

10  Sep  41  . 


02  Dec  24 


Title 


Oirador  General  (Directeur  QenaraO. 
tralion  Ganerala  dee  Douanee). 


/a^.M.i.il- 


Adjutant  General  (AdMiwMQeneral)  of  tfia HbMm  Armed 

Forces,  FA0>1  (Force  Annee  dmm^ 
Deputy  Director  General  (Oiredsur  AdMnQ.  Telsphone 

Cornpany  (Tslecommunteattons  dlMI,  8AM.  aJta. 

TELECO). 


Mintary  Attache  (Attache  Militaire).  M«doo . 


Director  General  (Directeur  GeneraO.  Flour  Comparty  (La 
Minolarie  d'Hatti.  a.k.a.  MDH). 

Deputy  Minister  (Depute  Ministre)  of  InfomwHon  and  Co- 
ordination. 

Chief  of  Staff  for  Operations,  G-3  of  tw  HaWan  Armed 
Forces.  FAD-H  (Fnce  Aimee  d'HaM). 

Assistant  Military  Bureau  Chief 

Deputy  Minister  (Depute  MMrta)  of  EducaMon.  Youth 

and  Sports.  a.lc.a  MENJS. 
Director  (Directeur).  Military  AcMtemy  (Acadamie  MMaira) 

Minister  (Ministre)  of  Justice 

Director  General  (Directeur  General).  Etocatcty  Company 
(Etectricita  d'Haiti.  a.i(.a.  EDH). 


President  National  Credit  Banl(  (Banque 
Credit.  aJ(JL  BNC). 


Chief  of  Public  Infomnaiion  San^ice  (Chef  de  Service 

Renseignement  General)  of  tfw  HaMan  Aimad  f=orces. 
FAOTH  (Force  Armee  d>teili). 

Deputy  MkMer  (DeiNrtft  MMa»e)  of  SocM  AMis 

Deputy  Minister  (DepUe  MMake)  of  AgriaAjra.  IMunri 
flasourcos  and  Rurai  OewetopHMnl  (MWeiere  de 
rAgricuitura,  des  Ressourcee  Nalwelee  et  du 
Oeveloppement  Rural,  aJcju  MARNDR). 

Chief  of  Staff  for  Intelligance.  G-2  of  •«  HaWvi  Aimed 
Forces,  FAO'H  (Force  Armee  tfHaili). 

Minister  (Ministre)  of  Planning  and  External  Cooperalion 
(Planification  et  CoopeiMion  Extemele). 

Deputy  Minister  (Depute  Ministre)  d  Pubic  Wortis,  Trans- 
port end  Communications  (a.l(.a  MTPTC). 

MiniBter  (MMstre)  of  Public  Health  (Santa  PiMque) 


Addrees 


17  Rue  Louverture,  Port-au-Princa.  HaM: 
740  N.W.  129»  Terrace.  Mteml.  Florida 
33167,  USA;  161  Route  da  Oalmas, 
Port^u4>iinoe.  HeW. 


JJ.  Dessalines  Boulevard,  P.O.  Boa  614, 
PDrt-au4>ftnoa.  Hall:  OataMB  75  *t^ 
Rue  Catalpa  et  Mimoea.  Portau-  Prince. 
HaM;  7S2S  S.W.  153  Ptece,  Miami.  Hor- 
Ida  33193.  USA. 


Lalitteau.  P.O.  Boa  404,  Port-au4>rinee, 

Han. 

300  route  de  Delmaa,  Port-au4>rinoa,  HaM. 


Boisevara     Hany     Tiuman.     Olte 
rExpoaWon,  Port«>-Prtnco,  Han. 


Boulevanj  Harry  Tniman,  CRa  da 
rExposMon,  Port-au-Pilnce,  Han 

Rue  Dante  Deatouchaa,  Port-eu-Prinoe, 
Haiti;  Boulevard  Harry  Truman,  P.O.  Boa 
1753,  Port-au-Prince.  HaSt;  me  Calols 
No.  14,  Caniww  Vert.  Port-au-  Prince. 
Han. 

126  Impasse  H.  Samsour.  Delmas  105, 
Port-au-Prtnce.  Han:  44  Underwood 
Place.  N.W.,  Washington.  D.C.  20012. 
USA;  Angle  nje  du  Ouri  el  rue  des  Mk- 
ades.  BP  1320.  Port-au-Prince.  Hall. 


Rue  de  la  Revolution.  Port-au-Prince.  Hatt. 
Damien,  Port-au-Prince,  HaiB. 


Port-au-Prtnce.  Han. 

Palais  des  Ministeree.  BP  2002.  Port-au- 
Prince,  Hatt. 
Palais  des  Ministeres,  Port-au-Prince.  Hen. 


n.  Blocked 
in  Haiti 


er*e  Da  Facto  Reginw 


27th  Company,  Piie  Dspaitment 
(a.k.s.  27ane  Oompagnie.  Corps  Pompier) 

HaftL 
Accident/InsiHance  CMBce 
(a.k.a.  Offios  d'Aasuianoa  Maladie/ 

Accident) 
(a.k.a.  OErtma) 
(ak.a  Workan' Compensation,  Sickness 

•nd  Matandtjr  Insaance  Agency) 
(a.k.a.  Office  d'Assurance  Accidents  dU 

Travail.  Maladte  et  Materaite) 


Chancerelles— Cite  Militaire.  P.O.  Box 
1012,  Port-au-Prince.  Haiti. 
Bank  of  the  Republic  of  Haiti 

(a.k.a.  Central  Bank  of  Haiti) 

(a.k.a.  Baoque  de  la  Republique  d'Haili) 

(a.k.a.BRH) 

(a.lLa.  Banqua  Nationale  d«  la  Rapubliqus 
d'Haiti)  Angle  rue  du  Magasin  de  i'Stat 
et  ma  des  Miracles.  BP  1570.  Port-au- 
Prince.  Ham. 
Banque  de  I'Union  Haitienne,  S.A. 

(a.La.BUH) 

Angle  rues  Du  Quai  et  Bonne  Poi. 

Boite  Postale  275, 


Port-au-Prtnce,  HaTU 

Banque  Populaire  Haitienne 

(ak.a.  BPH) 

Angle  rues  Eden  et  Quai, 

P.a  Box  1322. 

Port-au-Prince.  Haiti 
Bureau  of  the  Inspector  General  Servios 

(a.La.  Bureau  Inspectaur  Generele.  Grand 
Quartier  Generale  (G.Q.G.)).  HaHL 
Cement  Company 

(a.k.a.  leCiment  d'Haiti,  SA) 

(ak.a.  CDH) 
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Ofiica  ate  de  ITxposition,  Port-au-Princs, 
Haiti;  Fond  Mombin,  Port-au-Prince, 
Haiti. 
Blactridty  Company 
(a.k.a.  Elactricite  d'Haiti)  . 
(alLa.  Electricity  of  Haiti) 
(a-La-BW) 

Rue  Dante  Destouchea,  Port-au-Prince, 
Haiti;  Boulevard  Han7  Truman,  P.O.  Box 
1753,  Poit-au-Prince,  Haiti. 
Flour  Company 
(a.k.a.  la  Minoterie  d'Haiti) 
(a.k.aMDH) 

Lafltteni,  P.O.  Box  404,  Port-au-Prince, 
Haiti. 
Haitian  Armed  Forces 
(a.k.a.  Fad'h) 

(a.k.a.  Force  Armee  d'Haiti) 
Haiti. 
Metropolitan  Water  Concern 
(a.k.a.  Water  Company) 
(a-La.  Centrale  Autonome  Metropolitaine 

d'Eau  Potable)  i 

(a.La.  CAMEP)  I 

Paul  VI  Avenue  104,  Port-au-Prince,  Haiti. 
Military  Department — ^Artibonite  Region 
(a.lLa.  Departement  Militaire  d« 

I'Artibonite) 
Haiti. 
Military  Department  of  the  Metropolitan 
Zone 
(a.k.a.  Departement  Militaire  de  la  Zone 

Metropolitaine) 
(a.lLa.  Comet)  j 

Haiti.  ' 

Ministry  of  Agriculture,  Natural  Resources 
and  Rural  Development 
(•.k.a.  Ministere  del' Agriculture,  des 
Ressources  Naturelles  et  du 
Developpement  Rural) 
(a-La.  MARNDR) 
Damien,  Port-au-Prince,  Haiti. 
Ministry  of  Commerce  and  Industry 
Rue  Legitime,  Champ  de  Mars,  Port-au- 
Prince.  Haiti. 
Ministry  of  Economy  and  Finance 
(a.La.MEF) 
Palais  des  Ministeres. 
Port-au-Prince,  HailL       i 
Ministry  of  Education,  Youth  and  Sp<»ts 
(a-La.  MENJS) 
Boulevard  Hany  Truman.  Qte  de 

I'Exposition. 
Port-au-Prince,  Haiti. 
Ministry  of  Foreign  Affairs  and  Wc^hip 
Boulerard  Harry  Truman.  Qxi  de 

I'Bxpositiaa. 
Port-au-Prioce,  HaitL 
Mini^  of  Hedth  Unit  for  Potable  Water 
(aJLa.  Community  Health  and  Drinking 

Water  Posts) 
(a.k.a.  Programme  de  Sant^  de  I'Eau 

Potable) 
(•.lea.  Postss  Communautaires  d'Hygiene 

et  d'Eau  Potable) 
(a.k.a.  POCHEP) 

Petita  Place  Caxeau.  P.O.  Box  2580,  Port- 
au-Prince,  Haiti. 
Ministry  of  Infarmation  and  Coordination 
300  route  de  Delmas,      i 
Port-au-Prince,  HaitL      I 
Ministry  of  Interior  and  National  Defanse 
(a.k.a.  Ministere  de  llnterieur  et  Defense 

Natiooale) 
Palais  des  Ministeres.     , 
Pt»t-«u-Prince.  HaitL 
Ministry  of  Justice  I 


Boulevard  Harry  Truman,  Qte  de 

I'Exposition 
Port-au-Prince.  Haiti. 
Ministry  of  Planning  and  External 
Cooperation 
(a.k.a.  Ministere  de  la  Planification  et 

Cooperation  Extemelle) 
Palais  des  Ministeres,  Rue  Monseigneur 

Guilloux, 
Port-au-Prince.  Haiti. 
Ministry  of  Public  Health 
(a.k.a.  Sante  Publique) 
(a.k.a.  Ministry  of  Public  Health  and 

Population) 
(a.k.a.  Ministere  de  la  Sante  Publique  et  de 

la  Population) 
(a.k.a.  Ministry  of  Public  Health  and 

Housing) 
Palais  des  Ministeres, 
Port-au-Prince,  Haiti. 
Ministry  of  Public  Works,  Transport  and 
Communications 
(a.k.a.  Ministere  des  Travaux  Publics, 

Transport  et  Conununications) 
(a.k.a.  MTPTC) 

Palais  des  Ministeres,  BP  2002,  Port-au- 
Prince,  Haiti. 
Ministry  of  Social  Affairs 
Rue  de  la  Revolution, 
Port-au-Prince,  HaitL 
National  Credit  Bank 
(a.k.a.  Banque  Nationale  de  Credit) 
(a.k.a.  BNQ 
Angle  rue  du  Quai  et  rue  des  Miracles,  BP 

1320, 
Port-au-Prince,  Haiti. 
National  Insurance 
(a.k.a.  Old  Age  Insurance) 
(a.k.a.  Office  National  d'Assurance 

Vieillesse) 
(a.La.  ONA) 
Champ  de  Mars, 
Port-au-Prince,  Haiti. 
National  Office  for  Industrial  Paries 
(a.k.a.  National  Industrial  Park  Company) 
(a.k.a.  Government  Industrial  Park) 
(a.k.a.  Sodete  Nationale  des  Pares 

Industriels) 
(a.k.a.  SONAPI) 
industrial  Park,  P.O.  Box  2345. 
Port-au-OPrince,  Haiti. 
National  Port  Authority 
(a.k.a.  Autorite  Portuaire  Nationale) 
(a.ka.  Port  Authority) 
(a.k.a.  Airport) 
(a.k.a.  APN) 

La  Saline  Boulevard,  P.O.  Box  616, 
Port-au-Prince,  Haiti: 
P.O.  Box  1792, 
P(Ht-au-Prince,  Haiti. 
National  Water  Service 
(a.k.a.  Service  National  d'eau  Potable) 
(a.k.a.  SNBP) 

Delmas  45 — Delmas  Road, 
Port-au-Prince,  HaitL 
Office  for  Permanent  Maintenance  of  Road 
Network 
(a.k.a.  Service  d'Entretien  Permanent  du 

Reseau  Routier  National) 
(a.k.a.  Service  d'Entretien  du  Reseau 

Routier  National) 
(a.k.a.  SEPRRN) 

(a.k.a.  Office  of  Road  Maintenance) 
Varreux— NatioiMl  Road,  10  Vanretn  Road. 
Port-au-Prince,  Haiti. 
Office  of  Customs 


(a.k.a.  Administration  Generale  des 
Douanes) 

161  Route  de  Delmas, 

Port-au-Prince,  Haiti. 
Office  of  Military  Attaches 

(a.k.a.  Bureau  des  Attaches  Militaires) 

Haiti. 
Telephone  Company 

(a.k.a.  Telecommunications  d'Haiti,  Sam) 

(a.k.a.  Teleco) 

].].  Dessalines  Boulevard,  P.O.  Box  814. 

Port-au-Prince.  Haiti. 

Dated:  July  6, 1993. 
I.  Richard  Newcomb, 
Dtfecfor,  Office  of  Foreign  Assets  Control. 

Approved:  July  9, 1993. 
Ronald  K.  Noble. 
Assistant  Secretary  (Enforcement). 
[FR  Doc  93-17813  Filed  7-22-93;  11:06  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  82 
[FRL-46»-4] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  section  114 
information  request. 

SUMMARY:  Pursuant  to  section  114  of  the 
Clean  Air  Act  (the  Act).  EPA  is  requiring 
that  companies  that  produced, 
imported,  exported,  transformed  or 
destroyed  the  following  controlled 
substances  in  the  specified  time  periods 
report  to  EPA  within  45  days.  These 
chemicals  and  the  years  for  which  data 
is  to  be  provided  are:  methyl  bromide  in 
the  year  1991; 

hydrochlorofluorocarbons  in  1989. 
1992;  hydrobromofluorocarbons  in  1989 
and  1991;  and  specified 
chlorofluorocaibons  in  the  first  six 
months  of  the  calendar  year  1989. 
Companies  are  to  submit  information  on 
the  amounts  they  produced,  imported, 
exported,  transformed,  ch*  destroyed 
during  the  time  period  specified. 

EPA  requires  this  information  in  order 
to  promulgate  production  and 
consumption  restrictions  under  sections 
604  and  606  of  the  Clean  Air  Act.  as 
amended.  Also,  the  Agency  may  use  the 
information  collected  in  connection 
with  its  monitoring  and  reporting 
obligations  imder  section  603(d)  of  the 
Clean  Air  Act  as  amended.  Further,  the 
Agency  may  use  this  information  to 
satisfy  the  United  States  reporting 
obligations  tuider  the  Montreal  I^tocol 
on  Substances  that  Deplete  the  Ozone 
Layer. 

DATES:  This  action  is  effective  July  27. 
1993.  The  information  requested  in  this 
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document  must  be  submitted  by 
September  10. 1993. 
AOONEMES:  The  infonnatioo  requested 
in  this  notice  should  be  submitted  to: 
Peter  Voigt.  US.  EPA.  6205J. 
Stratospheric  Protection  Division.  401 
M  St..  SW.,  Weshii^Mm.  DC  20460. 
FOR  RNVnCR  MFOfMMION  CONTACT: 
Peter  Voigt.  6205J,  Praptm 
Implementstion  Branch,  Stratospheric 
Protection  Division.  Office  of 
Atmospheric  Programs.  U.S.  EPA.  401 
M  St..  SW.,  Washington,  DXL  20460. 
(202)  233-9185. 

SUPPLEMENTARY  MFORHATION: 

I.  Background — Statntoiy  Requirements 

EPA  is  requesting  information 
through  this  notice  in  connection  with 
regulations  recently  proposed  for  the 
accelerated  phaseout  of  orone  depleting 
chemicals  and  for  the  listing  of  methyl 
bromide  and  hydrobromofluorocarbons 
(HBFCs)  as  class  I  ozone  depleting 
chemicals.  See  SB  FR  15015  (Mardi  IB. 
1993).  Section  614  of  the  Oean  Air  Act 

Erovides  tiiat  in  tin  case  of  conflict 
Btween  any  provirion  of  title  VI  and 
any  provision  of  tiw  Montreal  Protocol, 
the  more  stringent  provision  shall 
govern.  Therefore,  the  proposed 
regulations  are  geiwrally  consistent  writh 
recent  agreements  of  tiie  Parties  to  the 
Montreal  Protocol  to  add  several  new 
substances  to  the  Hst  of  controlled 
substances  and  to  extend  reporting 
requirements  to  these  snbstmices.i 
Information  collected  in  connection 
with  the  Agency's  regulations  actions 
under  the  Clean  Air  Act  may  thus  be 
useful  to  satisfy  the  United  States' 
reporting  obligations  under  the 
Montreal  Protocol.  This  infonnation 
will  also  be  useful  in  connection  with 
the  Agency's  obligation  under  sectitm 
603(d)  of  the  Clean  Air  Act  to  monitor 
production,  use  and  consumption  of 
ozone-depleting  substances,  and  to 
report  domestic  production,  use  and 
consumption  to 


a.  Accelerated  Phaseoat  (^Previously 
Listed  Substances 

As  explained  in  the  March  18  notice, 
EPA  proposed  to  accelerate  the 
phaseout  dates  for  CFCs  and  for  certain 
HCFCs. 

EPA  believes  that  its  proposed 
phaseout  schedule  for  HCTCs,  along 


I  As  explained  in  the  MMch  IS  Fadwal  RagklOT 
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with  other  measures  being  taken  under 
title  VI,  will  achieve  compliance  with 
the  phaseout  acliedule  Cor  HCFCs  under 
the  agreement  of  the  Paities  to  the 
Montreal  Protocol  Previously,  HCFCs 
had  been  included  tinder  the  Protocol  as 
"transitional  substances"  and  had  not 
been  subject  to  controls.  The  Parties 
agreed  in  Copenhagen  to  add  IKIFCs  to 
the  list  of  amtrolled  substances  end  to 
adopt  a  phaseout  schedule  for  them. 
The  Parties  agreed  to  a  baasline 
consumption  level  for  HCFCs  equal  to 
the  sum  of  3.1  percent  of  the  calculated 
level  of  CFCs  consumed  in  1969  and  the 
calculated  level  of  HCFCs  consumed  in 
that  same  year.  (The  "cakuUted  level" 
of  HCFCs  consuJooed  is  equal  to  the 
quantity  produced  multiplied  by  the 
HCFCs'  ozone  depletion  potentiaL) 
Under  the  Protocol  agreement,  the 
permitted  levels  of  IKFC  consumption 
are  then  reduced  over  time.  In  its  March 
18  proposal,  EPA  also  requested 
comment  on  the  use  of  an  allocation  or 
auctiui  sjr^em  to  implement  the  HCFC 
cap  approach  agreed  to  under  the 
Protocol. 

Information  regarding  CFCs  and 
HCFCs  being  collected  through  tius 
notice  is  pertinent  to  the  estMlishment 
of  a  baseline  to  implement,  under  the 
Clean  Air  Act,  the  cap  approach  that  the 
Parties  agreed  to  under  the  Protocol  it 
is  also  pertinent  to  ensurii^  that  the 
acceleration  of  phaseout  dates  far 
certain  HCFCs.  complies  with  the 
requirements  of  the  cap  agreed  to  imder 
the  Protocol.  (As  notea,  since  section 
614  oftheCUan  Air  Act  provides  that 
the  more  stringent  provision  of  the 
Montreal  Protocol  and  the  Clean  Air  Act 
shall  govern  in  the  case  of  oonflicts.  the 
acoeleirated  phaseout  approach  adopted 
under  the  section  606  will  have  to  be  at 
least  as  stringent  as  the  approach  agreed 
to  under  the  ProtocoL) 

Thus,  to  calculate  the  beseline  level  of 
HCFCs  for  the  United  States,  EPA  is 
requesting  that  any  company  that 
produced,  imported,  exported, 
transformed,  or  destroyed  HCFCs  in 
1989  provide  data  regarding  those 
activities  to  EPA.  The  Agency  is  also 
requesting  the  same  data  for  HCFCs  for 
the  most  recent  calendar  year,  1992.  The 
Agency  believes  the  information  for 
1992  is  also  pertinent  to  determining  the 
best  approadi  for  the  phaseout  of 
HCTCs.  In  addition,  in  ardn  to  establish 
Uie  United  States'  baseline  for  HCFC 
regulations,  EPA  must  have  data  on 
1989  CFC  consumption.  EPA  currently 
has  data  on  CFC  consumption  only  for 
the  six  month  period  from  July  1, 1989 
to  December  31, 1989.  This  time  period 
was  covered  m  pert  of  the  initial  control 
period  for  CFC  regulation  under  the 
Montreal  Protocol  and  domestic 


implementing  regulations  which 
extended  from  July  1, 1989  to  June  31. 
1990.  Since  EPA  regulations  restricting 
production  or  consumption  did  not 
cover  the  first  six  months  of  1989,  EPA 
has  not  reouired  reporting  of  data  for 
that  perioo.  EPA  is  therefore  now 
reqtiesting  data  on  CFC  production  and 
consumption  for  the  period  from 
January  1. 1989  to  June  31. 1989. 

b.  New  Listings 

As  explained  in  tiie  March  18  notice, 
EPA  is  proposing  to  add  metl^ 
bromide  and  HBFCs  to  the  list  of  class 
I  substances  under  section  602(a)  of  the 
Clean  Air  Act.  As  explained  in  the 
Usting  proposal,  under  title  VI  of  tiie 
Clean  Air  Act,  a  newly  listed  dass  I 
substance  is  automatically  snb)e(A  to  the 
§  604(a)  phaseout  scheduw  unlaas: 

(1)  The  Administrator  accelerates  that 
schedule  pursuant  to  section  606;  or 

(2)  The  Administrator  detstmines  that 
the  section  604(a)  schedule  is 
unattainabla  and  extends  that  achedule 
pursuant  to  section  602(d). 

For  reasons  explained  in  the  listina 
proposal,  the  Agency  proposed  that  ttie 
section  604(a)  scheduw  is  unettainaUs 
for  methyl  bromide  imder  section 
602(d).  EPA  therefore  proposed  fraaiteg 
production  and  consumption  of  methyl 
oromide  at  1991  baseline  leveb 
beginning  on  January  1. 1994  until 
January  1. 2000.  when  production  and 
consumption  would  be  eliminated.  Far 
HBFCs,  EPA  proposed  to  freeae 
production  and  consumption  at  1991 
baseline  levels  beginning  on  January  1, 
1994  until  January  1, 1996.  yihaa 
production  and  oonsamption  would  be 
eliminated. 

Section  607  of  \he  Clean  Air  Act 
specifies  that  the  Administrator  shall 
promulgate  regulations  providing  for 
production  and  consumption 
allowances  of  class  I  substances.  To 
implement  a  production  and 
consumption  freeze  and  phaseout.  EPA 
proposed  in  the  March  18  notice  the 
same  regulatory  scheme  it  has  used  in 
the  past  for  CFCs,  halons,  methyl 
chloroform,  and  other  controlled 
substances.  Baseline  production  and 
consumption  allowances  would  be 
established  and  allocated  to  those 
companies  engaged  in  such  activities  in 
the  1991  baseline  year.  For  purposes  of 
establishing  these  baseline  production 
and  consumption  allowances  in  a 
follow-up  rulemaking,  and  pursuant  to 
§  114  of  me  Clean  Air  Act.  we  Agency 
is  requiring  through  this  notice  that 
persons  report  to  the  Agency  the 
amount  of  any  production,  imports, 
exports,  transformations  or  destriKlion 
of  methyl  bromide  or  any  HBFCs  in 
1991. 
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In  addition,  as  addressed  in  the  March 
18  proposal,  concerns  have  been  raised 
in  particular  about  the  limited 
avaiM}ility  of  substitutes  for  methyl 
bromide  for  use  in  quarantine  and  pre- 
shipment  fumigation  applications. 
Under  the  Montreal  Protocol  Parties' 
agreement  to  list  and  phase  out  methyl 
bromide,  production  is  defined  to 
exclude  quarantine  and  pre-shipment 
uses.  To  assist  in  evaluating  the 
significance  of  this  concern  in 
connection  with  the  phaseout  schedule. 
EPA  is  requesting  that  persons  report 
information  regarding  the  amount  of 
thmr  1091  production,  imports,  exports, 
transfbnnation.  and  destruction  of 
meUiyl  bromide  that  was  used  for 
quarantine  and  pre-shipment  purposes. 

c.  Other  Uses  for  the  Information 
Collected 

As  noted  above,  the  Agency  believes 
collection  of  this  information  will  be 
usefiil  to  satisfy  its  obligations  under 
section  603(d)  of  the  Qean  Air  Act.  That 
subsection  provides  that  "(T]he 
Administrator  shall  monitor  and.  not 
less  often  than  every  3  years  following 
enactment  of  the  Qean  Air  Act 
Amendments  of  1990.  submit  a  report  to 
Congress  on  the  production,  use  and 
consumption  of  class  I  and  class  II 
substances.  Such  report  shall  include 
data  on  domestic  production,  use  and 
consumption,  and  an  estimate  of 
worldwride  production,  use  and 
consumption  of  such  substances. .  .  .** 

Finally.  Article  7  of  the  Montreal 
Protocol  includes  annual  reporting 
obligations  for  HCFXIs.  The  Parties  to  the 
Mcmtreal  Protocol  also  agreed  in 
Copenhagen  to  extend  the  data  reporting 
requirements  under  Article  7  of  the 
Protocol  to  methyl  bromide  and  HBFXZs. 
EPA  may  also  use  the  information 
collected  here  to  satisfy  the  United 
States'  reporting  obligations  luider  the 
Protocol. 

n.  Statutory  Aotlioritjr 

Section  114(a)  of  the  Act  authorizes 
the  Administrator  or  a  delegated 
authority,  in  order  to  carry  out  any 
provisions  of  the  Act.  to  require  any 
person  who  the  Administrator  believes 
may  have  information  necessary  for 
such  purposes  to  provide  such 
information.  Only  two  firms  are 
believed  to  produce  methyl  bromide 
and  only  one  firm  is  believed  to  produce 
HBFCs  in  the  United  States.  Fewer  than 
twenty  firms  or  individuals  are  likely  to 
have  been  importers  or  exporters  of 
methyl  bromide  in  1991  and  there  are 
believed  to  be  no  importers  and  one 
exporter  of  HBFCs  in  1991  in  the  United 
States. 


EPA  has  elected  to  require  submission 
of  this  information  by  rule  to  ensure  that 
all  producers,  importers  and  exporters 
receive  notice  that  this  information  is 
being  collected.  If  the  Agency  instead 
sent  an  administrative  order  by  letter  to 
firms  believed  to  be  involved  in  these 
activities,  it  mi^t  not  reach  the  entire 
universe  of  involved  parties. 

This  role  is  being  published  as  a  final 
action  without  first  seeking  public 
comment  for  several  reasons.  First,  the 
role  is  very  limited  in  scope  and  simply 
requires  that  information  on  past 
specified  activities  be  reported.  Second, 
tne  information  requested  is 
straightforward  and  clearly  delineated. 
Third,  the  resources  involved  in 
reporting  this  information  should  be 
minimal  since  very  few  firms 
manufacture  the  newly  listed  chemicals 
and  the  information  requested  is  data 
routinely  maintained  by  such  firms. 
Fourth,  this  information  is  not  available 
through  existing  channels.  Fifth.  EPA 
requires  this  information  in  a  timely 
manner  in  connection  with  the 
proceedings  to  accelerate  the  phaseout 
of  ozone-depleting  substances  to  list 
methyl  bromide  and  HBFCs.  and  to 
issue  production  and  consumption 
allowances  for  these  chemicals.  For 
these  reasons.  EPA  finds  that  notice  and 
public  comment  on  this  role  are 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  within  the 
meaning  of  S  U.S.C.  553(b)(B). 

ni.  Request  for  Information 

The  Agency  today  is  requesting 
production,  import,  export,  and 
transformation  information  for  methyl 
bromide.  HBFCs.  HCFCs.  and  CFCs  for 
the  specified  periods.  EPA  believes  it  is 
important  to  issue  production  and 
consumption  limits  at  the  same  time  as 
the  final  rule  is  promulgated  adding 
substances  to  the  list  of  class  I 
substances  and  accelerating  the 
phaseout  of  other  ozone  depleting 
substances. 

As  the  Agency  has  described  in  past 
Federal  Register  notices,  regulations 
implementing  production  limits  of  $  604 
are  self-efiisctuating.  but  regulations 
implementing  those  limits  are  essential 
to  affording  producers  of  the  affected 
chemicals  needed  flexibility  to  change 
their  production  mix  or  levels.  See  56 
FR  49548  and  57  FR  33754.  In  addition, 
the  consumption  limits  of  §  604  are  not 
self-effectuating  and  thus  require 
implementing  regulations.  EPA 
therefore  believes  it  important  to  issue 
production  and  consumption 
allowances  at  the  same  time  as  the  new 
substances  are  finally  listed  and  the 
phaseout  schedule  for  the  other 
substances  is  finally  accelerated.  As  the 


production  and  consumption  limits 
apply  on  an  annual  basis  and  thus  take 
effect  not  more  than  one  year  following 
listing  or  acceleration,  the  reduction 
requirements  take  effect  not  more  than 
one  year  following  listing  or 
acceleration.  The  Agency  proposed  that 
the  listing  and  acceleration  will  take 
effect  January  1. 1994.  The  Agency 
therefore  is  seeking  this  information 
now  in  order  that  it  may  propose 
production  and  consumption 
allowances,  take  and  consider 
comments  on  the  proposal,  and 
thereafter  promulgate  such  allowances 
by  the  appropriate  time. 

A.  Affected  Companies  and  Years 
Covered 

Only  companies  or  persons  that 
produced,  imported,  exported, 
destroyed,  and  transformed  CFC-11. 12, 
113, 114, 115  (class  I,  group  I)  in  the 
first  six  months  of  1989,  methyl 
bromide  (proposed  class  I,  group  VI)  in 
1991.  HBFCs  (proposed  class  I.  group 
Vn)  in  1989  and  1991.  and  HCFCs  (class 
n)  in  1989  and  1992  (within  three 
months  of  the  end  of  the  calendar  year) 
are  required  to  submit  the  information 
required  in  section  III.D.  (  EPA  has 
through  rulemaking  divided  ozone 
depleting  chemicals  into  class  I  and 
class  n  chemicals.  Class  I  is  further 
divided  into  Groups  I-Vn.  See  section 
in.B  for  the  complete  list  of  chemicals 
covered  by  this  request). 

B.  Controlled  Substances  Covered  by  the 
Request 

The  request  covers  the  following 
chemicals: 


(1)  Qass  I.  group  1 

CFarTrichlorolluoromethane  (CFC-11) 

OClrDichlorodifluoromethane  (CFC-12) 

nnirOaFrTrichlorotrifluoroethane  (CFC- 

113) 

CF^CI-UJFrDichlorotetrafluoroetbane 

(CFC-114) 

CCIFrCFs- 

Mono) 

Chloropentafluoroethane  (CFC-115) 

(2)  Proposed 

class  I.  group  VI 

CHjBt  Methyl  Bromide 

oiaaMn.Hu-xjs 

CHUJi 

(HCFC-21) 

CHFiQ 

(HCPC-22) 

CHiFQ 

(HCFC-31) 

CjHFCU 

(HCFC-121) 

CHFjQs 

(HCPC-122) 

CjHFrfaj 

(HCFC-123) 

CHOjCFj 

(HCFC-123) 

CjHF4a 

(HCFC-124) 

CHFCICF3 

(HCFC-124) 

CjHiPa) 

(HCFC-131) 

CjHjFja, 

(HCFC-132) 

CiHjFja 

(HCPC-133) 

C2H3FC12 

(HCFC-141) 

CHiCFCIi 

(HCK>141b) 

CaHJ'Ka 

(HCFC-142) 

cHsCPja 

(HCK>142b) 

C2H4FCI 

(HCPC-1S1) 

UMI 
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CiHFOf       (HC7C-221) 
CjHP^s       (HCFC-222) 
C$HF3Cl4       (HCPC-223) 
C^HP^i       (HCFC-224) 
CiHFsQi       (HCFC-22S) 
CPiCFiCHaa       (HCPC-22Sca) 
O'jaCFjCHaP       (HCFC-22Sd>) 
CiMFaQ       (HCFC-226) 
CiHaPas       (HCFC-231) 
CiH^iCU        (HCPC-232) 
CiHiPias       (HCFC-233) 
CJH2F4CI]       (HCFC-234) 
CjHjFja       (HCTC-235) 
C3H3FC14       (HCFC-241) 
CaHiPiQ]       (HCFC-242) 
CiHiFiQ,        (H(7C-243) 
CiH3F4a        (HCFC-244) 
CiH4Fa]       (HCFC-2S1) 
C3H4F2a]        (HCFC-252) 
C}H4F]a       (HC7C-253) 
CiHjFCLa       (HC7C-261) 
CsHjFtQ       (H(TC-262) 
C3H<»Fa        (HCFC-271) 
(4)  PropoMd  class  I.  group  vn,  HBFGi 
CHTOri 

CHPjBr       (HBPC-22B1) 
CHiFBr 
C2HFBr4 
CiHFjBr) 
CiHF4Br 
C2H2FBr3 
CjHjFiBri 
C2H2P3Br 
CiHjFBrj 
CjHjPjBr 
C2H«PBr 

C3HFBr«C3HP2Brs 
C3HF3Br4 
CiHPjatj 
CjHFsBrj 
C}HF«Br 
CiHiFBrs 
CjH2F2Br4 
CjHjPsBtj 
C)H2P4Brj 
C3H2P4Br2 
C)H2PsBr 
C^)PBr4 
C3HjPBr4 
CjHiPiBTi 
CjHjPjBrj 
C3HiP4Br 
C)H4PBr) 
C,H4P2Br2 
CAF3Br 
CiHsFfir2 
C3HsP2Br 
C3H«FBr 

C.  Definitions 

The  definitions  used  in  this  request 
are  either  those  provided  in  regulations 
(57  FR  33754)  or  are  those  proposed  (58 
FR 15014).  In  order  to  clarify  this 
request,  the  Agency  intends  to  use  the 
following  definitions  to  calculate 
company  specific  allowances  as  well  as 
national  levels  of  production  and 
consumption. 

As  used  in  this  request  for 
information,  the  term: 

1.  Controlled  Substance,  defined  in  58 
FR  15014,  means  any  substance  listed  in 
part  in  C.  of  this  notice,  whether 
existing  alone  or  in  a  mixture,  but 


excluding  any  sudi  substance  or 
mixture  that  is  in  a  manufactured 
product  other  than  a  container  used  for 
the  transpoitation  or  storage  of  the 
substance  or  mixtiuv.  Any  amount  of  a 
substance  listed  above  which  is  not  part 
of  a  use  system  containing  the  substance 
is  a  controlled  substance.  If  a  substance 
or  mixture  must  first  be  transferred  from 
a  bulk  container  to  another  container, 
vessel,  or  piece  of  equipment  to  realize 
its  intmided  use.  the  suostance  or 
mixture  i^  a  controlled  substance.  The 
inadvertent  or  coincidental  creation  of 
insignificant  quantities  of  a  substance 
listed  above  during  a  chemical 
manufacturing  process,  resulting  from 
tmreacted  fiaedstock  or  firom  the 
controlled  substance's  use  as  a  process 
agent  present  in  a  chemical  substance 
being  manufactured  as  a  trace  impurity 
is  not  deemed  a  controlled  substance. 

2.  Production,  defined  in  58  FR 
15014,  means  the  manufacture  of  a 
substance  from  any  raw  material  or 
feedstock  chemical,  but  does  not 
include: 

(1)  The  manufacture  of  a  controlled 
substance  that  is  subsequently 
transformed; 

(2)  The  reuse  or  recycling  of  a 
controlled  substance,  or 

(3)  Amounts  that  are  destroyed  by  the 
approved  technologies. 

Production  includes  spilled  or  vented 
controlled  substances  equal  to  or  in 
excess  of  one  hundred  poimds  per 
event. 

3.  Destruction,  defined  at  58  FR 
15014,  means  the  expiration  of  a 
controlled  substance  that  does  not  result 
in  a  commercially  useful  end-  product 
using  one  or  more  of  the  following 
controlled  processes: 

(1)  Liquid  injection  incineration, 

(2)  Reactor  cracking, 

(3)  Gaseous/fume  oxidation. 

(4)  Rotary  kiln  incinerators. 

(5)  Cement  kihis. 

4.  Export,  means  the  transport  of 
virgin  controlled  substances  from  inside 
the  United  States  or  its  territories  to 
persons  outside  the  United  States  or  its 
territories,  excluding  United  States 
military  bases  and  ships  for  on-board 
use.  The  data  submission  should 
separate  used  and  recycled  controlled 
substances  bom  virgin  substances. 

5.  Exporter,  defined  at  57  FR  33754, 
means  the  person  who  contracts  to  sell 
controlled  substances  for  export  or 
transfers  controlled  substances  to  his 
affiliate  in  another  country. 

6.  Import,  defined  at  57  FR  33754, 
means  to  land  on,  or  bring  into,  or 
introduce  into,  or  attempt  to  land  on,  or 
introduce  into  any  place  subject  to  the 
jurisdiction  of  the  United  States 
whether  or  not  such  landing,  bringing. 


or  introduction  constitutes  an 
importation  within  the  meaning  of  the 
customs  laws  of  the  United  States,  with 
the  foUowinfi  exceptions: 

(1)  Off-loading  used  or  excess 
controlled  substances  or  controlled 
products  from  a  ship  during  servicing, 

(2)  Bringing  controlled  sutMtanoes 
into  the  U.  S.  from  Mexico  where  the 
controlled  substance  had  been  admitted 
into  Mexico  in  bond  and  was  of  U.S. 
origin. 

7.  Importer,  means  the  first  United 
States  owner  of  the  imported  controlled 
substances  who  is  a  supplier  to  a 
member  of  the  domestic  industry  that 
uses  the  controlled  substances. 
Generally  the  "importer  of  record"  on 
the  U.S.  Customs  docimient  is  in  fact 
the  importer  under  this  definition. 
However,  there  are  cases  where  the 
importer  of  record  is  a  customs  broker 
or  agent  acting  on  behalf  of  the  first  U.S. 
owner.  This  definition  is  used  for  the 
allocation  of  baseline  allowances. 
However,  the  Agency  has  proposed  a 
definition  of  importer  that  will  apply 
during  the  operation  of  the  program. 
The  first  U.S.  owner  only  applies  to  the 
allocation  of  baseline  allowances. 

8.  Transform,  defined  at  57  FR  33754. 
means  to  use  and  entirely  consume 
(except  for  trace  quantities)  a  controlled 
substance  in  the  manufacture  of  other 
chemicals  for  commercial  purposes. 

9.  Quarantine  or  pre-shipment  use, 
means  the  use  of  methyl  bromide  as  a 
fumigant  prior  to  or  during  the 
shipment  of  goods  or  commodities. 

D.  Data  Required 

EPA  is  requiring  that  eadi  affected 
company  provide  data  on  the  quantity 
of  each  of  the  controlled  substances  that 
it  produced,  imported,  exported, 
destroyed,  or  transformed  as  defined 
under  in.  B. 

Producers  who  manufactured  one  or 
more  of  the  substances  listed  in  section 
in.  B.  from  raw  material  or  feedstock  are 
required  to  submit: 

•  Name,  address  and  telephone  number  of 
a  company  contact; 

•  The  amount  (in  kilograms)  of  each  listed 
substance  it  produced  In  the  United  States  or 
its  territories  and  the  location  of  its 
production,  as  well  as  dcxnmientation  of  its 
production. 

•  Production  reports  on  volume  produced. 
Monthly  plant  records  may  be  submitted. 

Companies  that  produced  and  then 
transformed  one  or  more  of  the 
substances  Usted  in  m.  B.  as  feedstock 
chemicals  are  required  to  submit,  in 
addition  to  their  production  report: 

•  The  amount  (in  kilograms)  of  each  listed 
substance  used  and  entirely  consumed  as  a 
chemical  intermediary  in  the  productimi  of 
another  chemical.  Documentation  supporting 
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the  juhmiwkHi  of  productka  and 
tmwfannatiaa  I«vMs  could  Inchid* 
ptoductiaa  ttitanMDtt  OMd  iar  othar 
npntfng  purpons  or  tiinilar  iunjfiiwdo& 

CompMiWw  thM  puicbaaad  ud  then 
trntfr*"— *  one  or  mora  ci  the 
nihftMree  Ksted  in  ffl.  B.  m  iaedrtoct 
rheinirilt  are  raquirad  to  fubmh: 

•  Nmie.  addnss  sod  tebphone  niBiiber  of 
mwipeiiy  a  cuiitaLtt 

•  Tbe  amoont  (ia  kilograins)  of  aacfa  lifted 
nibatance  it  transfannad  at  a  cbamical 
lulB'aiaJiary  in  tke  producttoB  of  aaoUiar 
cBanicai; 

•  Copieaofinvoicasarfacaiptt 
doGonaating  the  puichaaa  of  tha  Uatad 
fubataoca  by  the  reporting  company,  and 

•  Deacription  of  the  commercial  use  of  the 
raculting  chemical; 

•  Name  of  the  company  that  produced  the 
leeaaiDCK  coemcsL 

Importera  of  controUed  wbelafnc— 
Uttao  in  aection  QL  B.  aro  required  to 
submit: 

•  yrama.  addraaa  and  tefephone  Bumbarof 
a  oaapany  contact: 

•  The  amount  (in  kikpama)  of  each  of  the 
listed  Mbetanoea  which  it  Impacted  into  the 
United  States  or  its  teiritories,  and  for  each 
shipment  the  Entry  Number,  Eoiployer 
Idaatifiratinn  Number  (EINl  or  impottes 
number,  the  designated  "Importer  of  record" 
on  the  U^.  CbsttRns  Entry  Summary  Form, 
uiiiiiiiidity  code,  the  date  of  entry  and  the 
ooeaMry  in  which  it  waa  pntducad;  and 

•  Cbpiaa  of  the  Entry  SommaryFarai  for 
eeAshipmanl  (if  thaae  are  nnawailable,  other 
oAcial  papers  docnmeatiag  the  import  nay 
be  substituied). 

Exporters,  including  producera,  of 
controlled  substances  iirted  in  sactioa 
nL  B.  are  required  to  submit: 

•  Name,  addraaa  and  te)e|diaBe  number  of 
aconiact; 

•  The  amount  (in  kilograms)  of  each  of  the 
liatad  substances  whidi  in  1989  it  exported 
from  the  United  States  or  its  territories,  and 
for  each  shipment,  the  producer  of  the 
chemical,  the  date  and  port  of  exit,  the  EIN, 
theoBBmodity  code,  and  theooimtry  of  final 
desHnatioa;  and 

•  Copies  of  the  invoicaa  dommentlng  the 
purchase  of  the  chemical  from  the  producer, 
and  the  shipper's  export  dsclaration.  invoices 
or  bilk  of  lading  Cor  each  shipment 
documenting  the  exported  volume  and  date 
of  the  listed  substance. 

Companies  ndio  destroyed  the 
controlled  substances  listed  under  III  B. 
2,  and  3  of  this  notica  are  required  to 
submit: 

•  Name,  address,  and  telephcme  number  of 
•  contact; 

•  Tlw  amount  (in  kUograms)  of  each  of  the 
listed  wbatance  it  dastioyed  in  the  United 
Statae; 

•  daauiptkaiofthadestmitiua  technology 

•  TheaaaaeoftheaatveaoftheGontroUad 


Companies  thai  produced,  impcrted, 
exported,  daatroyed.  or  trsBsforaMd 
methyl  bromide: 

lUeaeaewlofthei 


IV.  Confideotialitj  ofbdbfmation 


UMI 


Companies  reaponding  to  aection  114 
information  requests  may  assert  a  claim 
of  business  confidentiality  for  any  of  the 
information  the  company  submits.  As 
explained  in  detail  below,  howrew.  ibe 
Qaan  Air  Act  without  exception 
compels  the  public  disclosiu^  of  certain 
data  when  it  establishes  a  regulatory 
limit,  such  as  a  baseline  fi»  a  newly 
listed  substance  under  Htle  VI  of  the 
Act.wich  as  methyl  bromide  and 
HBPCs.  Since  such  baselines  are  a 
reflecticm  of  companies'  productkm  and 
consumption  sna  since  tne  baselines  for 
individiial  companies  will  be  published 
in  the  Federal  Register,  it  is  likely  that 
information  that  may  otherwise  be 
considered  confidential  wrill  be  released. 
Congress  specified  that  allowaaces  be 
based  on  companies'  individual 
production  and  consumption  levels. 
Therefore,  upon  promulgation  of  a  final 
rule  listing  these  substances,  the  Aaancy 
believes  that  this  infonnation  cleany  is 
not  entitled  to  treatment  as  confidential 
business  information  (CBQ.  See  40  CFR 
2.208(d). 

It  is  less  clear  whether  the  Act 
compels  disclostire  of  this  information 
prior  to  the  final  listing  rule.  However, 
even  prior  toprranulg^tion  of  the  final 
listing  of  methyl  bromide  and  HBFCs. 
the  Agency  may  propose  production 
and  consumption  allowances  in  order 
that  the  allowances  may  be  affective  at 
the  time  the  rule  adding  these 
substances  to  the  list  is  promulgstad. 
Pursuant  to  40  CFR  2.301(g},  EPA  is 
hereby  notifying  componiee  sulMnitting 
data  pursuant  to  this  request  that  the 
Agency  is  considering  making  each 
computy's  allowances  available  to  the 
pubuc  as  "relevant  to  a  proceeding 
under  the  Act"  Specifically,  the  Agency 
is  considering  making  this  informatimi 
available  in  connection  writh  the 
proceeding  to  list  method  fannnide  and 
HBFCs  as  class  I  substanoas  and  to 
assign  productioa  and  consumption 
allowances  for  these  diemicals. 

A.  Compulsory  Disclosure  for  Newly 
Listed  Substances  (Methyl  Bmmide  and 
HBFCs) 

The  Agency  has  previously  takm  the 
position  that  a  CBI  claim  is  inapplicable 
to  infonnation  reoeived  puisauit  to  • 
statute  which  mandates— without 
exception— that  such  information  bo 
avaikiUa  to  the  pttUic  See  Marine 


Protection  Resench  and  Sanctuaries  Act 
of  1072  (MPRSA)  section  104(f),  33 
U.S.C  S  1414(f) X;  40  CFR  2.309(d) 
("Punuant  to  section  104(f). ...  no 
infcvmation  to  idiich  this  section 
applies  is  eligible  for  confidMitial 
treatment.");  41  FR  36902  (Sept.  1, 
1976),  as  amended  at  43  FR  4005  (Sept. 
8, 1978).  The  preamble  to  the  proposed 
EPA  rules  for  handling  of  CBI  explained 
that  the  MPRSA  "affirmatively  requires 
that  information  be  made  avail^le  to 
the  public  notwithstanding  any 
confidentiality  claim,"  and  that  the 
MPRSA  public  availability  would 
override  an  entitlement  to  confidential 
treatment  under  another  statute.  (40  FR 
21987.  21991.  (May  20, 1975))  It  is 
pointless  to  treat  inibrmation  as  CBI  or 
to  undertake  regulatmy  procedures  to 
disclose  CBI  where  the  statute  directly 
requires  that  specific  informatioo  be 
disclosed.  As  explained  below,  the 
Qean  Air  Act  compels  the  Agency  to 
disclose  specific  information  related  to 
the  establishment  of  limits  on  ozone 
depleting  substances  such  as  methyl 
bromide  and  HBFCs.  Therefore,  the 
Agency  need  not  follow  the  pwt  2, 
subpart  B  procedures  governing 
disclosure  of  CBI  "relevant  to  a 
proceeding"  imder  section  114(c)  of  the 
Act. 

The  relevant  provisions  of  titlss  III 
and  VI  of  the  Clean  Air  Act  leave  the 
Agency  no  choice  but  to  disclose 
company  and  chemical  S{}6cific 
production  and  consumption 
allowances  for  a  newly  listed  substance. 
Sections  604  and  607  together  require 
that  EPA  issue  company  and  chemical 
specific  allowances  for  production  and 
consumption  of  newly  listed  substances. 
Section  604 — subject  to  accelnation 
under  section  606  or  extension  imder 
section  602(d) — imposes  production  and 
consumption  limits  on  each  company 
based  on  the  company's  baseline  year 

Eroduction  and  consumption  of  newly 
sted  substances.  A  company  is  limited 
to  a  specific  percentage  of  its  baseline 
year  production  and  consumpticm  of  a 
particular  chemical.  Section  607 
requires  EPA  to  "promulgate  rules .  .  . 
proividing  for  the  issuance  of 
sDowances"  for  the  producticm  and 
consumption  at  h'sted  substances. 
Under  this  provision,  EPA  is  to  issue 
specific  allowffiioes  in  accordance  with 
production  and  consumpticm  limits. 
Particularly  wdiere  alkmanoes  are 


aSection  104(Q  of  the  IMPRSA  | 
relevant  part:  kifonaatfaa  raoifvad  bjr  Hm 
Administrator  (of  EPAl  or  Ike  Satralify  iof  the 
AiayLas  tfwcawaay  be.aB  yaitofaiy 
■ypltrsMoii  or  in  connection  %»ith  any  p«mil 
pvRKi  uuim  iin>  Vuocospnr  sDm  DVaWHuw  id 
the  public  ae  a  aMfltar  of  piUc  noBtd^  at  I 
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'  issued  for  •  slngl*  n«wly  listed  ' 
substance  iMidi  as  methyl  brmtside, 
disclosure  of  a  oompMy's  allowances 
abased  on  1991  pvpduction  and 
Gessumption  levels  would  disclose 
what  mi^t  ordinarilvrW  considered .     . 
€Bt 

Confess  drafted  sections  604  and  607 
■  agjiniiHiie  legaJatwy  badtdrop  ofERA'* 
regnlatioikaitnpteaienting  the  ffbtitreit 
protocol  under  existing  Clean  Air  Act 
authority  (farmerly  section  151(b)).  The 
.  AflMCy  irajplemented  the  Protocol 
production  and  consumption  HiMitai 
.thmM^julwmaking  estaolishiM     . 
GOO^MRy  ^edfic  allowanbes.  See  S3  FR 
--   30560  (1989Mimplementing  Montreal 
^-  PlMooelaiadallottittg  production  and 
:';^  tonsumption  allowances  to  producers 
*  tad  tmpomwt).  The  adoption  of  sections 
"eOTind  607  in  the  1990  Amendments 

indicates  that  Congress  intended  to 
'  .  eqnttniie  the  Agency's  company  iBj^fic 
lapjMrpach:  Sectjhon  604  rnuiraa  that  ; 
production  and  oMsui^pUpa  Hmil^  ° 
apply  on  a  ctHnpany  specific  biwis;  ~ 
Section  607  requires  tibat  aiU9waaipBS  be 
based  on  these  company  raedfic  limits. 
The  Agency's  current  ramuations  under 
section  607  comport  wim^isvj^coadi. 
See  56  FR  9518  ^iarch  6, 
1991)(temporary  final  rule 
implementing  1991  production  and 
consumption  limits  under  section  604); 
56  FR  49548)(Sept.  30. 1991)(R^Iation 
to  implement  1992  and  later  production 
and  consumption  limits  undm-  section 
.604){  97  FR33754)0uly  30. 1992).  Title 
VI  calls  jfor  issuance  of  company  and 
diemical  qpedfic  allowances  for  listed 
substances. 

Further,  under  section  307(d)(1).  the 
public  participation  and  disclosure 
provisions  apphr  to  "promu^ation  or 
rivision  of  regulations  under  Title  VI." 
Therefore,  the  allowances  in  this  case 
must  be  published  for  public  comment 
in  order  to  be  legally  binding  and 
.  enforceable,  hi  addition,  imder  section 
307(d)(3).  the  Agency  is  obligated  to 
include  the  factual  faiasis  for  ue 
-  lallowances  in  the  docket  for  the 
nriemaking  and  to  include  a  summary  of 
the  factual  data  in  the  statement  of  basis 
and  piupoee  for  the  proposed  and  final 
rule. 

The  Act's  dticen  suit  provision 
further  donfirms  that  CongreiM  intended 
Htle  VI  production  and  cmsumption 
limits  to  be  disclosed  fb  the  pubUc 
Section  304  authorixes  "any  person"  to 
commence  a  civil  action  alleging  a 
violation  of  «i  emission  ^andard  or 
limitation  under  the  Act.  Section  304(f) 
defines  "emission  standard  or  limitation 
under  this  Act"  to  include  inter  alia^  "a 
sdiedule  or  time  table  of  compUoice. 
emission  limitation,  standard  of 
pwformance  or  emission  standard.'*  and 


thus  includes  Title  VI  production  and 
consumptioB  limits.  Public  disclosure  of 
Company  specific  and  chemical  spedftc 
prochiction  and  coRsumption  Umita  is 
necesseiy  for  dtizaos  to  challenge 
violatimu  of  these  limits. 

Because  the  title  VI  and  section  307(d) 
sdiemes  provide  no  exceptions  to 
compulsary.discIosure.  once  methyl 
bramidaaiM  HBFCa  are  listed, 
production  and  omsumption 
allowances  cannot  be  treated  as  CBI. 

B.  Dischsun  Pursuant  to  40  CFR 
2,301(g} 

R  b  not  dear  that  the  Act  compels 
diadoaure  of  production  and 
consumption  allowancae  behse  the 
rmtly  listed  chemicdsafe  finally  added 
to  the  phaseo^rt  Mstinga.  Nav  theleas. 
the  Agency  believes  it  may  be    ' 
appropriate  to  propoee  production  and 
consumptioR  allotvanoes  prior  to 
finalizinglhviisting  in  order  that  the 
allowances  may  be  applicable  at  the 
Bme.that  thi  final  listing  is 
im>imt%itaid:  The  Agency  believes  the 
alloWaAcei  may  be  dlsdosed  in  such  a 
juoposaL 

.  Section  il4(c)  of  the  dean  Air  Ad 
qpedfies  that  information  obtained 
pursuant  to  section  114(a)  is  ordinarily 
to  be  available  to  the  pt^lic  However, 
that  subsection  provides  that  the 
Adntinistrator  is  to  treat  audi 
information  as  CBI  upon  a  showing  that 
the  information  is  entitled  to  trade 
secret  protection.  Finally,  that 
subsedlon  spedfies  that  even  CBI  may 
be  disclosed  "when  relevant  in  any 
proceeding  under  this  Ad." 

EPA  regulations  governing  disclosure 
of  CBI  under  sedion  114  of  the  Ad 
define  "proceeding"  to  include  "any 
rulemaking.  .  .  conduded  by  EPA 
under  the  Ad. .  .  ."  40  CFR  2.301(a)(4). 
EPA's  praliminaiy  conclusion  is  that 
section  114(c)  auUiorizas  disdosure  of 
produdion  and  consumption 
allowances  for  the  newly  listed 
substances  for  each  company,  even  if 
CBI  is  thereby  disdosed.  As  discussed 
above,  these  allowances  are  not  only 
relevant  but  central  to  the  rulemaking, 
induding  a  proposal,  to  establish 
production  and  consumption  limits  for 
methyl  bromide.  HCFCs  and  HBFCs. 

EPA  believes  it  is  appropriate  to 
notify  submitters  here  of  procedures 
that  will  be  followed  under  independent 
regulations  to  address  CBI  concerns  in 
connection  with  information  submitted. 
Pursuant  to  40  CFR  2.301(g)(2). 
submitters  have  an  opportunity  to 
comment  on  EPA's  consideration  of 
whether  to  release  CBI  information. 
Comments  should  be  sent  to  Peter  Voigt. 
U.S.  EPA.  6205J.  Stratospheric 
Protection  Division.  401 M  St..  SW.. 


Washington  DC  20460.  Comments  must 
be  mailed  «rith|9  45  days  of  the 
publicMieai  of  this  notice.  After 
consideratliMi  of  any  timely  commenta 
reoeivvd.  the  Office  of  Genefal  Counaal 
will  Bwkea  finijl  determinatioo    . 
regarding  the  inrfoyanoaof  the ..  :  -    .  . 
alkmranceato  the  wileaaaliing  oa  tib>. 
nowty  Haled  auhalanoaabefate  the  iMl 
liatfiig.  iskTlhe  Office  of  Atmbapharie  "^ 


-•X.  %..:' 


publicatlod  of  Oia  aOocatidni  at  thU    ' 
time  fa  in  the  public  interest  If  EPK 
decides  to  publish  the  allowances  before 
die  fiaal  U<^<irfl>«w  wbstsnnis,  the, 
Agsncyuiidll^otifytheaascted.      .^>.  .»...: 
c— paniasd least  five  dayebefaee Ik*-— ».  .:- 
altowunoas  «e  published:  If  a  ceapawy 
faila  to  asaait  a  claim  of  coafideBtisMty 
when  subntfttiag  hfforiMtion  to  die 
Agency.'ibe  data  may  be  madb  available 
to  the  publiceven  before  a  final  listing' 
without  h^tQu»  notice  to  the  comjiany.    '  *!  ^ 

C.  Anofypcal  Soppoif  to  theAgihcy         '*  ''. 

Tbe  Ageat^nidU  arrange  for  analytical 
support  under  a  oontrad  with  a  private 
orgahtzatien:  Thfa  oiganitatioii  will  be 
designated  tiie  Authorized    . '    . " 
Representatives  of  the  Admioi^tbr  of 
the  U.S.  Environmental  Protadion 
Agmey  for  the  purpoee  of  assisting  EPA  . 
in  the  development  and  irapleneiMatien 
of  nation^  regulations  for  the  protectian 
of  stratospheric  ozone. 

Tbe  Authorized  Representatives,  may 
have  eooess  to  eny  information  received 
by  the  Stratospheric  Protection  Division 
vrithin  tha  Office  of  Atmospheric 
Programs  for  use  in  reviewing  the  need 
for  possible  control  of  any  substance, 
practice,  process  or  activity  whidi  may 
reasonably  be  anticipated  to  affed 
stratospheric  ozone.  In  general,  this 
information  mtIU  pertain  to  the 
fsasibility  and  costs  of  adiieving 
controls  and  baseline  data  for 
produdion,  imports,  and  exports.  Some 
of  this  information  may  be  claimed  as 
confidential  business  information. 
Access  to  such  information  is  necessary 
in  order  that  the  designated  contrador 
may  carry  out  work  required  by  the 
contract  Please  call  Peter  Voigt,  (202) 
233-9165.  or  ICF  Inc.,  (202)  862-1100. 
contrad  ntunber  68  D  30021,  to  obtain 
information  on  the  designated 
contractor.  '  • 

Authorized  R^l^iresentatives  of  the 
Administrator  are  subjed  to  the 
provisions  of  42  U.S.C  7414(c) 
represMiting  confidantial  business 
information  as  implemented  by  40  CFR 
2.301(h). 
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V. 

Papttwotk  BtaucUon  Ad 

As  leqairad  by  section  35.04  ofllie 
Piperwork  Reductitm  Act.  44  USil 
3501  «f  saq.,  EPA  has  submitted  «n 
inibnnatiaa  arflection  rsouest  to  the 
Office  of  MiTMgwueot  ■no  Budget  far 
let  lew.  IBS  rscoRflceepiQg  end 
leuorting  feijiiiienients  contained  in  this 
nuenaidng  were  approved  by  the  Office 
of  Msnaganent  and  Bndgrt  uadv 
control  number  2060-0170. 

The  public  leporting  bufden  far  this 
ano>tinie  coUadki  of  infarmatkai  is 
estimated  to  avenge  8  hours  per 
lespons*.  This  eetimata  iadudes  Iha 
time  needed  to  review  the  exialing  data 
sources,  gadier  the  data  needed  and 
raviow  the  collectian  of  infannstioa. 
The  maximum  estimated  number  of 
respondents  is  45.  placing  the  estimated 
total  burdan  on  respondents  at  360 
hours. 

Send  comments  regarding  (his  burden 
estimate  or  eny  other  aspect  of  this 
collection  of  information,  including 
soggeetione  far  reducing  fte  burden,  to 
Chief.  Inforraetion  PoHcy  Kanch.  PM- 
223.  U.S.  EPA.  401  M  St..  SW.. 
Washington.  DC  20460:  and  to 
Paperwork  Reduction  Praiect.  Office  of 
InfcxmetioB  and  Regulatory  Affairs, 
Office  of  Managsment  and  Budget. 
Waehingtoo.  DC  20503. 

LM  or  Subfscts 

40CFRPait9 

Reporting  and  recordkeeping 
laquirementa.  | 

40CFRPar182 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons, 
Exports,  bnports.  Ozone  Isyer, 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone. 

Dated:  July  15. 1993. 

lahart  D.  Bnoaar. 

Actiag  AsstMtant  Administrator,  Qtpca  of  Air 
and  Radiation. 

Title  40.  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  9    jAMgNOBq 

1.  The  suthority  dUti(»  for  part  9 
continues  to  reed  aa  foDowrs: 

Airthsfily:  7  U.S.C  135  et  taq.,  136-136^. 
IS  U.S.C.  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C  331).  346a.  948;  31  VS.C  6701:  33 
U.S.C  1251  ttme^tnv  1313d.  1314. 1321. 
1326. 13361 1344. 1345(d)  mi  M.  1361:  &0. 
11735.  S6  PR  21343. 3CPR.  1671-1075  Conp. 
pu  973;  42  U.SC  241. 242h.  243. 246, 300f, 
300g.  30(%-1.  3O0B-2.  300g-3.  300r-«.  SOOg- 
5. 300g-6.  SOOhl.  300H2. 300H3. 30^^. 


300^6. 1657  «( seq..  6901-6g92k.  7401- 
77671(^7542.  9601-9657. 11023. 11048. 

2.  Section  9.1  is  amended  by  edding 
a  aaw  entry  to  the  table  under  the 
indicated  beading  lo  read  sa  foUows: 


40CFR 


OMB  control 
No. 


Protection     of     Stratospheric 

82.21 2080-0170 


PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

3.  The  authority  citation  for  pert  82 
continues  to  read  as  follows: 

AiitlMMity:  42  U.S.C  7671— 7671q. 

4.  Section  82.21  is  added  to  read  aa 
follows: 


188.21 

listed 


ceMsctiDft  pornewly 


(a)  This  section  applies  only  to  any 
individual  or  legal  entity  who  engaged 
in  any  of  the  fotlowing  activities  in  their 
respective  years  involving  any  of  the 
controlled  substances  spedfied  in 
§82.3(i). 

(1)  Individuals  or  entities  diat 
produced,  imported,  exported, 
destroyed,  or  transformed  CFG-11. 12, 
113, 114, 115  (class  I,  group  I)  in  Oe 
first  six  months  of  1989; 

(2)  bidividuals  or  entities  that 
produced,  imported,  exported, 
destrajred,  or  transformed  methyl 
bromide  (proposed  class  I.  group  VI)  in 
1991; 

(3)  Individuals  or  entities  that 
produced,  imparted,  exported, 
destroyed,  or  transformed  HBFCs 
(propoiMd  class  I,  group  Vn)  in  1989  and 
1991; and 

(4)  Individuals  or  entities  that 
produced,  imported,  exported, 
destroyed,  or  transfbrmed  HCFCs  (class 
D)  in  1989.  and  1992  (within  three 
months  of  the  end  of  the  calendar  year) 
are  required  to  submit  the  information 
required  in  f  82.21(d). 

(b)  As  used  in  this  request  in  this 
section  the  term: 

(1)  Controlled  Substance  means  any 
substance  listed  in  §  82.21  (c),  whether 
existing  alcme  or  in  a  mixture,  but 
excluding  any  such  substance  or 
mixture  that  Is  in  a  manufactured 
product  other  than  a  container  used  far 
the  txansportatlan  at  st(»agB  of  the 


substance  or  mixture.  Any  amount  of  a 
substance  listed  above  which  is  not  part 
of  a  use  system  containing  the  substance 
is  a  controlled  substance,  if  a  substance 
or  mixture  nmst  first  be  transierred  horn 
a  bulk  container  to  another  container, 
vessel,  or  piece  of  equipment  to  realize 
its  intended  uee.  the  st^Mtance  or 
mixture  is  a  contrtdled  substance.  The 
inedvertuit  or  coincidental  creaticm  of 
insignificant  quantities  of  a  substance 
listed  above  during  a  chemical 
manufiacturina  process,  resulting  from 
unreaded  faedstock  or  from  the 
controllad  substance's  use  as  a  process 
agent  present  in  a  chemical  substance 
being  manufactured  as  a  trace  impurity 
is  not  deemed  a  controlled  subetMica 

(2)  Produciion  means  the  manufacture 
of  a  substance  horn  any  raw  material  or 
feedstock  chemical,  but  does  not 
include; 

(i)  The  manufacture  of  a  controlled 
substance  that  is  subsequently 
transformed; 

(ii)  The  reuse  or  recycling  of  a 
controlled  substsnce;  or 

(iii)  Amounts  that  are  destroyed  by 
the  approved  technologies. 
Production  includes  spilled  or  vented 
controlled  substances  equal  to  or  in 
excess  of  one  hundred  pounds  per 
event. 

(3)  Destruction  means  the  expiration 
of  a  controlled  substance  that  does  not 
resuH  in  a  commercially  useful  end- 
pnxhict  usirtg  one  or  more  of  the 
following  controlled  processes: 

(i)  Liquid  injection  incineretimi; 
(ii)  Reector  cracking; 
(iii)  (Gaseous/fume  oxidation; 
(iv)  Rotary  kiln  incinerators;  and 
(v)  Cement  kilns. 

(4)  Expott  means  the  transport  of 
virgin  controlled  siibstances  from  inside 
the  United  States  or  its  territories  to 
persons  outside  the  United  Slates  or  its 
territories,  excluding  United  States 
military  bases  and  ships  for  oo'board 


(5)  Exporter  means  the  person  who 
contracts  to  sell  controlled  substances 
for  export  or  transfers  controlled 
mbetancas  to  his  affiliate  in  another 
country. 

(6)  Import  means  to  land  on.  or  bring 
into,  or  introduce  into,  or  attempt  to 
land  on.  or  introduce  into  uiy  place 
subject  to  the  jurisdiction  of  the  United 
States  whether  or  not  such  landing, 
bringing  or  introductitm  constitutes  an 
importation  within  the  meaning  of  the 
customs  laws  of  the  United  States,  with 
the  foUowina  exceptions: 

(i)  Ofr-4oa£ng  used  or  excess 
controlled  subrtances  or  controlled 
products  from  a  ship  during  servicing; 
and 

(ii)  Bringing  controlled  substances 
into  the  U.  S.  from  Mexico  where  the 


UMI 
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controlled  substance  had  been  admitted 
into  Mexico  in  bond  and  was  of  U^. 
orijgin. 

(7)  impoftermettDs  the  fint  United 
States  owmer  of  the  imported  controlled 
substances  who  is  a  supplier  to  a 
member  of  the  domestic  industry  that 
uses  the  cmtrolled  substwoes. 

(8)  Transform  means  to  use  and 
entirely  consume  (except  for  trace 
quantities)  a  controlled  sulMtance  in  the 
manufocture  of  other  chemicals  for 
oomraardal  purposes. 

(9)  Quarantine  or  pre-Mpment  use 
means  the  use  of  methyl  Inromide  as  • 
fiimigant  prior  to  or  during  the 
shipment  of  goods  or  commodities. 

(c)  This  section  applies  to  the 
following  controlled  sul^tances: 


(l)C)asBl.groupI 
CFarTrichlorofliiaramethaiM  (CPC-ll) 
Oaj-Dichloradifluonimethane  (CFC-12) 
OClrOCIFrTrichlarotrifluoroetbane  (CPC- 
113) 

CPja-CafrDichlorotetrafluoroethane 

(CPC-114) 
OCIF2-CP3-(Mono) 

Chloropentailuoroethane  (CPC-115) 

(2)  Proposed  class  I,  group  VI 
OlsBr  Methyl  Bromida 

(3)  Oats  n.  HCPCS 
CHFai  (HCFC-21) 
CHF^  (HCFC-22) 
CHiFQ  (HCFC-31) 
CiHFCU  (HCPC-121) 
CaHFia,  (HCFC-122) 
CiHFjai  (HCTC-123) 
GHQiCF,  (HCPC-123) 
CiHF^a  (HCFC-124) 
CHFCICFj  (HC7C-124) 
CjHiPai  (HCTC.131) 
CiHJPiCii  (H(7C-132) 
CzHaFiQ  (HCPC-133) 
CjHjFai  (HCFC-141) 
CHjCFtni  (HCFC-141b) 
CiHjFja  (HCFC-142) 
CH,CF/a  (HCFC-142b) 
CiH4Pa  (HCPC-151) 
C3HFa6  (HCFC-221) 
C3HF2a5  (HCFC-222) 
CjHFjO,  (HCFC-223) 
C}HF4a)  (HCFC-224) 
QrHFjai  (HCFC-225} 
CFaCFK^az        (HCFC-225ca) 
CFjClCFjCHaF       (HCPC-225cb) 
CsHFaQ  (HCFC-226) 
C3H2Fas  (HCFC-231) 
C,H2F2Ci4  (HCFC-232) 
CHjF:^!,  (HCFC-233) 
C3H2F«a2  (HCFC-234) 
CsHiFjO  (HCFC-235) 
C3H3FC1«  (HCFC-241) 
CsHjFjaj  (HCFC-242) 
CsHjFjQa  (HCFC-243) 
C,H3F«a  {HCFC-244) 
C3H4Faj  (HCFC-251) 
C3H«F,a2  {HCFC-252) 
C3H4F,a  (HCPC-253) 
CjHjFaj  (HCFC-261) 
CsHjFzQ  (HCFC-262) 
CsHaFQ  (HCFC-271} 

(4)  Proposed  class  I.  group  Vn,  HBFCs 
CHFBrj 
CHFiBr       (HBFC-22BI) 


CHjFBr 

CiHFBr4 

CiHFiBrs 

C2HF4Br 

CjHjFBrj 

CiHiPjBr, 

C2H2F,Br 

CzHsPBr^ 

CiHjFjBr 

C2H4FBr 

C>HFBr«CiHP2Brs 

C3HP3Br4 

C3HF4Bi^ 

C3HF5Brj 

C3HF«Br 

C3H2FBrs 

CjHjFjBr, 

CjHiPjBr, 

C,H,P4Bii 

C,H2P4Br2 

CjHjFjBr 

C}H)FBr4 

C3HjFBr4 

CjHJ'jBrj 

C3H3F4Br 

C3H4FBrj 

CjH«P2Br2 

CiH«P,Br 

C3HjFBr2 

C3H5F2Br 

CsHftFBr 

(d)  Individuals  and  legal  entities 
meeting  the  conditions  set  forth  in 
§  82.21(a)  must  submit  the  following 
information: 

(1)  Producers,  as  defined  in  §  82.21(a) 
who  manufactured  one  or  more  of  the 
substances  listed  in  §  82.21(c)  from  raw 
material  or  feedstock  are  required  to 
submit: 

(i)  Name,  address  and  telephone 
number  of  a  company  contact; 

(ii)  The  amount  (in  kilograms)  of  each 
listed  substance  it  produced  in  the 
United  States  or  its  territories  and  the 
location  of  its  production;  and 

(iii)  Copies  of  plant  production 
reports  on  volume  produced,  if 
available. 

(2)  Individuals  or  l^al  entities  that 
transformed,  as  defined  in  §  82.21(b), 
controlled  substances  listed  in  §  82.21(c) 
are  reauired  to  submit: 

(i)  Name,  address  and  telephone 
number  of  a  company  contact; 

(ii)  TTie  amount  (in  kilograms)  of  each 
listed  substance  in  §  82.21(c)  used  and 
entirely  consumed  as  a  chemical 
intermediary; 

(iii)  Copies  of  plant  production 
reports  on  volume  produced,  if 
available: 

(iv)  Copies  of  invoices  or  receipts 
documenting  the  purchase  of  the  listed 
substance  by  the  reporting  company,  if 
the  reporting  company  is  not  the 
producer,  if  available; 

(v)  Description  of  the  commercial  use 
of  the  resulting  chemical;  and 

(vi)  Name  of  the  company  that 
produced  the  feedstock  chemical. 


(3)  Importen  are  required  to  submit: 
(i)  Name,  address  and  telephone 

number  of  a  company  contact; 

(ii)  The  amount  (in  kilograms)  of  each 
of  the  listed  substances  which  it 
imported  into  the  United  States  or  its 
territories,  and  for  each  shipment  the 
Entry  Number,  Employer  Identification 
Number  (EIN)  or  importer  number,  the 
designated  "importer  of  record"  on  the 
U.S.  Customs  Entry  Summary  Form, 
commodity  code,  its  date  of  entry  and 
the  exporting  coimtry;  and 

(iii)  Copies  of  the  Entry  Summary 
Form  for  each  shipment  (if  these  are 
unavailable,  other  official  or  business 
papers  documenting  the  import  may  be 
substituted). 

(4)  Exporters  are  required  to  submit: 
(i)  Name,  address  and  telephone 

number  of  a  contact; 

(ii)  The  amount  (in  kilograms)  of  each 
of  the  listed  substances  whidi  in  1989 
it  exported  fr^im  the  United  States  or  its 
territories,  and  for  each  shipment,  the 
producer  of  the  chemical,  the  date  and 
port  of  exit,  the  EIN.  the  commodity 
code,  and  the  country  of  final 
destination:  and 

(iii)  Copies  of  the  invoices 
documenting  the  purchase  of  the 
chemical  fit>m  the  producer,  if 
applicable,  and  the  shipper's  export 
declaration,  invoices  or  bills  of  lading 
for  each  shipment  documenting  the 
exported  volume  and  date  of  the  listed 
substance. 

(5)  Individuals  and  legal  entities  who 
destroyed,  as  defined  in  §  82.21(a),  the 
controlled  substances  listed  in  §  82.21(c) 
must  submit: 

(i)  Name,  address,  and  telephone 
number  of  a  company  contact; 

(ii)  The  amount  (in  kilograms)  of  each 
of  the  listed  substance  it  destroyed  in 
the  United  States: 

(iii)  The  description  of  the  destruction 
technology  employed:  and 

(iv)  The  name  of  the  source  of  the 
controlled  substance. 

(6)  Individuals  that  produced, 
imported,  exported,  destroyed,  or 
transformed  methyl  bromide,  as  defined 
in  §  82.21(b)  must  report  the  amount  of 
the  compound  that  was  sold  or  used  as 
a  fumigant  for  quarantine  or 
preshipment  purposes. 

(e)  Information  required  by  this 
section  must  be  submitted  to  EPA  by 
September  10, 1993.  Reports  should  be 
addressed  to  Peter  Voigt,  6205J, 
Stratospheric  Protection  Division.  Office 
of  Air  and  Radiation,  Environmental 
Protection  Agency,  401  M  St.,  SW. 
Washington.  DC  20460. 

(f)  Failure  to  submit  this  information 
by  this  date  shall  be  a  violation  of 
section  114  of  the  Clean  Air  Act  and 
may  invalidate  future  claims  for 
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allocatioo  rights  to  produce  or  import 
diemicals  produced  or  imported 
controlled  substances  listed  in 
§  82.21(c). 

(FR  Doc  S3-17713  Filed  7-26-93;  8:45  sml 


40CFRPMtS2 
[WA-8-l-Wlt;  FMr4t7»-S| 

Approval  and  Promulgation  of  State 
knplemantalion  Plana;  Waahington 

AOENCY:  Envircmmental  Protection 

Agency.  | 

ACnow:  Final  rule. 

summary:  Environmental  Protection 
Agency  (EPA)  proposes  approval  of  the 
state  implementation  plan  (SIP) 
submitted  by  the  State  of  Washington 
Department  of  Ecology  (Ecology)  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  f(» 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio)-  Implementation 
plan  submittals  were  made  by  Ecology 
on  F^ruary  17, 1989  and  November  15, 
1991  to  satisfy  certain  federal  Clean  Air 
Act  requirements  for  an  approvable 
moderate  PMio  nonattainment  area  SIP 
for  Thurston  County,  Washington.  This 
action  to  approve  this  plan  has  the  effect 
of  making  requirements  adopted  by  the 
Ecology  rederally  enforceable  by  EPA. 
EFFECnvC  DATE:  September  27. 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  Programs  Branch  (AT- 
082).  Environmental  Protection  Agency, 
1200  Sixth  Avenue.  Seattle.  Washington 
98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at:  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401 M  Street,  SW., 
Washington.  DC  20460;  Environmental 
Protection  Agency.  Air  Programs 
Branch.  Docket  •  WA-6-1-5519. 1200 
Sixth  Avenue  (AT-082),  Seattle, 
Washington  98101;  Washington 
Department  of  Ecology,  4450  Third 
Avenue.  SE..  Lacey.  Washington  98504. 
FOR  FURTHER  HFOOMATION  eONTACT: 
George  Lauderdale,  Environmental 
Protection  Agency,  Air  Programs  Branch 
(AT-082).  1200  Sixth  Avenue,  Seattle. 
Washington  98101,  (206)  553-«Sll. 

SUPPtEMENTARY  MFORMATION 

L  Backgrooiid  ' 

The  Thurston  County.  Washington 
area  was  designated  nonattainment  for 
PMio  and  classified  as  moderate  \mder 


sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act,  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.* 
See  56  FR  56694  (November  6, 1991). 
The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D.  title  I  of  the  Act.3  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act. 
including  those  state  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements. 
See  generally  57  FR  13498  (April  16. 
1992);  see  also  57  FR  18070  (April  28, 
1992). 

On  March  12, 1993,  EPA  announced 
its  proposed  approval  of  the  moderate 
nonattainment  area  PMio  SIP  for 
Thurston  County,  Washington  (58  FR 
13575-13579).  In  that  rulemaking 
action,  EPA  described  its  interpretations 
of  title  1  and  iu  rationale  for  proposing 
to  approve  the  Thurston  County  PMio 
SIP  taking  into  consideration  the 
specific  hctual  issues  presented. 

Those  states  containing  initial 
moderate  PMio  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10. 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31. 1994;  and 


J  Th*  1990  AmendmanU  lo  th«  CImo  Air  Act 
mad*  •ignificani  cfaaoge*  to  the  Act.  Sm  Pub.  L.  No. 
101-549. 104  SUt  2399.  RafwMiCM  iMnin  an  to 
tfa*  CXma  Air  Act.  M  aniMidad  ("th*  Act").  Tba 
QoM  Air  Act  U  codiflad.  at  amaodad.  In  tba  U.S. 
Coda  at  42  U.S.a  (actions  7401.  at  teq. 

1  Subpart  1  contain*  provlaioiu  applicabla  to 
noaattainmant  araa*  ganarally  and  subpart  4 
contains  provisions  spadflcally  applicabla  to  PM- 
IO nonattainmant  anas.  At  timas,  subpart  1  and 
subpart  4  ovorlap  or  conflict  EPA  has  attaaaplad  to 
clarify  tba  ralationship  among  tboaa  provisloBS  in 
tfaa  "Cenaral  PiaomMa"  and.  as  appropriata.  in  diis 
action  and  supporting  InfoRnatioo. 


4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  whic:h  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188,  and  189  of  the  Act. 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PMio  nonattainment  areas  were  required 
to  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  states  also  must  submit 
contingency  measures  by  November  15, 
1993.  which  become  efi^ective  without 
further  action  by  the  state  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-13544). 

n.  Response  To  Comments 

EPA  received  only  one  comment  on 
its  March  12. 1993.  (58  FR  13575- 
13579)  Federal  Register  proposal  to 
approve  the  Thurston  County  moderate 
nonattainment  area  PMio  SIP  as  a 
revision.  An  April  12. 1993.  letter  from 
Ecology  pointed  out  that  the  EPA 
incorrectly  proposed  to  approve  a 
Washington  State  regulation  on  open 
burning  (Chapter  173-425  WAC)  which 
bans  all  outdoor  burning  in  all  PMio  or 
CO  nonattainment  areas.  Ecology  noted 
that  the  regulation  has  not  been 
submitted  to  EPA  as  a  SIP  revision. 
After  further  review.  EPA  has 
determined  that  Ecology  is  correct,  and 
that  on  January  15. 1993  (58  FR  4579). 
EPA  adopted  Uie  October  18. 1990. 
version  of  Chapter  173-425  WAC  The 
1990  version  is  the  most  recently 
submitted  and  does  not  include  the 
open  burning  ban  in  nonattainment 
areas.  EPA  wiU  continue  to  include  the 
October  18. 1990  version  in  the 
Washington  State  Implementation  Plan. 
The  regulation  is  not  relied  on  to  attain 
or  maintain  the  PMio  standards, 
therefore  not  including  an  outdoor 
burning  ban  in  the  Thurston  County  SIP 
revision  will  not  impact  the 
approvability  of  the  revision. 

m.  Today's  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  and 
processing  of  SIP  submittals  (see  57  FR 
13565-13566).  In  this  action.  EPA  is 
approving  revisions  to  the  Washington 
State  Implementation  Plan  for  the 
Thtirston  County  PMio  nonattainment 
area.  SIP  revisions  were  submitted  to 
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EPA  on  February  17. 1989  and 
November  15, 1991.  EPA  incorrectly 
referenced  two  letters  firom  the 
Washington  Department  of  Ecology  as 
SIP  revisi(ms  in  the  March  16. 1993 
proposal.  Letters  dated  December  26. 
1989  and  April  3, 1992  were  actually 
additional  diacussion  of  previous  SIP 
submittals.  Since  these  letters  were 
informational  in  nature,  the  SIP 
revisi(ms  were  not  altered  and  public 
review  of  the  information  was  not 
necessary.  EPA  has  detsnnined  that 
taken  together  the  two  SIP  submittals 
(February  17. 1989  and  November  15, 

1991)  meet  all  of  the  applicrt>le 
requirements  of  the  Act  due  November 
15, 1991  and  November  15, 1993. 
Among  other  things,  the  Washington 
Department  of  Ecology  has 
demonstrated  the  Thurston  County 
moderate  PMio  nonattainment  area  will 
attain  the  PM,o  NAAQS  December  31, 
1994. 

EPA  is  approving  the  Thurston 
County,  Washington  nonattainment  area 
contingency  measure  submitted  by 
Ecology  on  November  15. 1991.  In  that 
submittal  Ecology  requested  a 
conditional  approval  for  (he 
contingency  measure.  The  regulation 
was  subsequently  adopted  (January  3. 

1992)  and  therefore  EPA  considers  the 
contingency  measure  fully  approved 
and  part  of  the  SP. 

IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Fedval  Regialer  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Ordw  12291  for  a  poiod  of 
two  years. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiitiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C  60S(b).  I  certify  that 
tUs  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
niimber  of  sooall  entities  (See  46  FR 
8709). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatoiv  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 


and  604.  Ahematively,  EPA  may  certify 
that  the  rule  wiVL  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-f^profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populaticms  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  impoging.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiectod. 
Moreover,  due  to  the  nature  of  the 
fsderal-state  relationship  under  the 
CAA.  preparation  of  a  regiilatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
conc^ming  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.E.PA.,  427 
U.S.  246.  256-66  (S.Q.  1976):  42  U.SX1 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  27, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C  7607  (bK2)) 

List  (rf  Subjects  fai  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference,  Intei^govemraentaJ 
relations.  Ozone.  Volatile  organic 
compounds. 

Dated:  June  29, 1993. 
JimMoComfck, 

Acting  Regional  Administrator. 

NotK  Inavporation  by  refinmca  of  the 
Implementation  Plan  for  the  State  of 
Washington  %ras  approved  by  the  Director  of 
the  Office  of  the  Federal  Register  on  luly  1. 
1982. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


AoAarMy:  42  VSJC  7401-7671q. 

SubfMTt  WW^-mVashinglon 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(41)  to  read  as 
fbllovrs: 

152.2470    MentMeaUonofplMi. 

(c)*  •  • 

(41)  On  February  17, 1989  and 
November  15. 1991,  the  Stete  of 
Washington  Department  of  Ecology 
submitted  PMio  nonattainment  area 
state  implementation  plan  revisions  for 
Thurston  County,  Washington. 

(i)  Incorporation  by  reference. 

(A)  February  17, 1989  tetter  from 
Washington  Department  of  Ecology  to 
EPA  Region  10  submitting  the  PMio 
nonattainment  area  state 
implementation  plan  for  Thurston 
County,  Washington. 

(B)  The  PMio  nonattainment  area  state 
implementation  plan  for  Thurston 
County,  Washington,  as  adopted  by  the 
Washington  Department  of  Ecology  on 
February  8, 1989. 

(C)  November  IS.  1991  lettOT  bom 
Washington  Departinent  of  Ecology  to 
EPA  Re^on  10  submitting  revisions  to 
the  PMio  nonattainment  area  state 
implementation  plan  for  Thurston 
County,  Washington. 

P)  Revision  to  the  PMio 
nonattainment  area  state 
implementation  plan  for  Thurston 
County.  Washington,  as  adopted  by  the 
Washington  Department  of  Ecology  on 
November  14, 1991. 

(FR  Dog.  93-17777  Filed  7-26-93;  8:45  am| 


PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


40CFRPartS2 

[Region  i  Ooekat  No.  117  NY  6-1-6610; 
Ffa...467S-a] 

Approval  and  Promulfltlon  cd 
ImpliwnUrtion  Plant;  Raviaion  to  the 
State  of  New  York  Implamantation  Plan 
forOzona 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
approval  of  a  request  by  the  Stete  of 
New  York  to  revise  its  Stete 
Implementation  Plan  (SIP)  for  ozone. 
This  revision  was  prepared  by  the  New 
York  Stete  Department  of 
Environmental  Conservation  to  correct 
deficiencies  in  New  York's  SIP  pursuant 
to  a  SIP  call  issued  in  1988  and 
pursuant  to  section  182(a)(2)(A)  of  the 
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Clean  Air  Act.  The  revision  incorporates 
into  New  York's  SIP  new  Part  236. 
"Synthetic  Organic  Chemical 
Manufacturing  Facility  Component 
Leaks"  and  amended  Part  200  "General 
Provisions"  of  Title  6  of  the  New  York 
Code  of  Rules  and  Regulations.  These 
regulations  will  result  in  additional 
reductions  of  emissions  of  volatile 
organic  compounds. 
EFFECTIVE  DATE:  This  action  will  be 
effective  August  26, 1993. 
ADDRESSES:  Copies  of  the  State 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agenqr.  Region  II 
Office.  Air  Progranu  Branch,  26  Federal 
Piaia,  Room  1034A,  New  York.  New  York 
10278 

Environmental  Protection  Agency,  Public 
Information  Reference  Unit,  401  M  Street, 
SW..  Washington.  DC  20460 

New  York  State  Department  of 
Environmental  Conservation,  Division  of 
Air  Retources,  50  Wolf  Road.  Albany.  New 
York  12233. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 

William  S.  Baker.  Chief  Air  Programs 

Branch.  Environmental  Protection 

Agency.  26  Federal  Plaza,  Room  1034A. 

New  York.  New  York  10278.  (212)  264- 

2517.  j 

SUPPt.EMENTARY  MFORMATUNi 

Background 

On  December  14. 1992.  the 
Environmental  Protection  Agency  (EPA) 
published  in  the  Federal  Register  (57 
FR  59022)  a  Notice  of  Proposed 
Rulemaking  concerning  revisions  to  the 
New  York  State  Implementation  Plan 
(SIP)  for  ozone.  These  revisions  added 
requirements  to  control  volatile  organic 
compound  (VOC)  emissions  resulting 
from  component  leaks  at  synthetic 
organic  chemical  manufacturing 
industry  facilities.  The  revision 
incorporates  into  New  York's  ozone  SIP 
new  part  236.  "Synthetic  Organic 
Chemical  Manufacturing  Facility 
Component  Leaks"  and  amended  Part 
200  'General  Provisions",  of  Title  8  of 
the  New  York  Code  of  Rules  and 
Regulations  which  corrects  a  deficiency 
EPA  identified  with  respect  to  the 
definition  of  volatile  organic 
compounds. 

GMcloaioa 

The  revisions  and  the  rationale  for 
EPA's  proposed  approval  were 


explained  in  the  notice  of  proposed 
rulemaking  and  will  not  be  restated  here 
since  EPA's  final  action  does  not  differ 
from  the  proposed  action.  No  public 
comments  were  received  on  the 
proposed  action.  Therefore.  EPA  is 
approving  New  York's  request  to  revise 
its  SIP  for  ozone. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Today's  action  makes  final  the  action 
proposed  on  December  14. 1992.  As 
noted  elsewhere  in  this  notice.  EPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  result, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  1  to 
Table  2  under  the  processing  procedures 
established  at  54  FR  2214.  January  19. 
1989. 

On  January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years  (54  FR  at  2222).  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  0MB  has  agreed  to  continue 
the  temporary  wavier  until  such  time  as 
it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  whidi  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  SubiecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Volatile  organic  compounds. 


Dated:  June  28. 1993. 
WUUaa  |.  MimyMld.  P.E.. 

Acting  Regional  Administrator. 

Title  40,  chapter  I.  part  52.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  HH-Naw  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(84)  to  read  as 
follows: 

152.1670    MentMication  of  plan, 
(c)  •  •  • 


(84)  A  revision  to  the  New  York  State 
Implementation  Plan  (SIP)  for 
attainment  and  maintenance  of  the 
ozone  standard  dated  January  8. 1992, 
submitted  by  the  New  York  State 
Department  of  Environmental 
Conservation. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  part  200  of  title 
6  of  the  Official  Compilation  of  Codes. 
Rules,  and  Regulations  of  the  State  of 
New  York,  entitled  "General 
Provisions"  adopted  on  December  3, 
1991  and  effective  January  16, 1992. 

(B)  New  part  236  of  title  6  of  the 
Official  Compilation  of  Codes.  Rules, 
and  Regulations  of  the  State  of  New 
York,  entitled  "Synthetic  Organic 
Chemical  Manufacturing  Facility 
Component  Leaks"  adopted  on 
December  16. 1991  and  effective  January 
16. 1992. 

(ii)  Additional  material. 

(A)  January  8. 1992  letter  from 
Thomas  Allen,  to  Conrad  Simon.  EPA, 
requesting  EPA  approval  of  the 
amendments  to  parts  200  and  236. 

3.  Section  52.1679  is  amended  by 
revising  the  entry  for  Part  200  and 
adding  a  new  entry  for  part  236  to  the 
table  in  numerical  order  to  read  as 
follows: 

IS2.1679    EPA— approved  New  Yoric  Slate 


UMI 
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New  Yofk 


raguMion 


SMasffec- 
livedate 


Latest  EPA  approvad  dala 


Conwnama 


Part  200,  General  Provisions 


Part  236.  Synthetic  OrgMiic 
Chemical  Manufacturing  Fa- 
ciity  Component  Leal<s. 


1/16/92    [Insert  date  and  cOsfion  oi  this    RedesignMion  of  nonattalnment  vaas  to  ^       

""'^  (200.1(11))  does  not  rsleve  e  source  from  oonpli«iM~wilh 

previously  appNcabia  requiramams  as  per  letter  of  Nov.  13, 
1961  from  H.  Hovey.  NYSOEC. 
• 
1/16/92    [Insert  daf  and  dtaton  ot  this    Variances  adopted  by  the  Slels  pursuwn  to  Part  236  6(sK3) 
"o**^  become  applicable  only  N  ^>pn>ved  by  EPA  as  a  SIP  revi- 

sioa 
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40CFRPart52 
(WA»-1-5478:  FRL-4674-11 

Approval  aftd  Promulgation  of  State 
Impleinentation  Plana:  Waahington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  the  State  of 
Washington  Implementation  Plan 
revisions  submitted  for  Kent. 
Washington,  on  November  5. 1990  as 
revised  by  addenda  submitted  on 
December  27. 1990  and  November  15. 
1991  by  the  State  of  Washington 
Department  of  Ecology  (WDOE).  The 
purpose  of  the  revisions  is  to  bring 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
The  implementation  plan  was  submitted 
by  WDOE  to  satisfy  certain  federal  Clean 
Air  Act  requirements  for  an  approvable 
moderate  PMio  nonattainment  area  SIP 
for  Kent.  Washington.  This  action  to 
approve  this  plan  has  the  effect  of 
making  requirements  adopted  by  the 
Washington  Department  of  Ecology 
federally  enforceable  by  EPA. 
EFFECTIVE  OATE:  September  27. 1993. 
ADDRESSES:  Written  comments  should 
by  addressed  to:  Montel  Livingston.  SIP 
Manager.  United  States  Environmental 
Protection  Agency.  Air  Programs  Branch 
(AT-082).  1200  Sixth  Avenue,  Seattle. 
Washington  98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  proposed 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  United  States 
Environmental  Protection  Agency.  Air 
Programs  Branch.  1200  Sixth  Avenue 
(AT-082).  Seattle.  Washington  98101. 
and  State  of  Washington  Department  of 
Ecology.  4450  Third  Ave.  SE,  Lacey. 
Washington  98504, 


FOR  FURTHER  MFORMATKM  CONTACT: 
George  Lauderdale.  Air  Programs 
Branch  (AT-082).  US  Environmental 
Protection  Agency,  Region  10.  Seattle. 
Washington  98101.  (206)  553-6511. 

SUPPI^MENTARY  INFORMATION: 
L  Background 

The  Kent,  Washington  area  was 
designated  nonattainment  for  PMio  and 
classiRed  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.'  See  56  FR 
56694  (November  6. 1991).  The  air 
quality  planning  requirements  for 
moderate  PMio  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  Part  D. 
Title  I  of  the  Act.2  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIP's  and  SIP  revisions 
submitted  under  Title  I  of  the  Act. 
including  those  state  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements. 
See  generally  57  FR  13498  (April  16. 
1992):  see  also  57  FR  18070  (April  28, 
1992). 

On  March  16. 1993,  EPA  announced 
its  proposed  approval  of  the  moderate 
nonattainment  area  PMio  SIP  for  Kent, 
Washington  (58  FR  14194-14198).  In 
that  rulemaking  action,  EPA  described 
its  interpretations  of  Title  1  and  its 
rationale  for  proposing  to  approve  the 
Kent  PMio  Sff  taking  into  consideration 
the  speciHc  factual  issues  presented. 

Those  states  containing  initial 
moderate  PMio  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things. 


•  The  1990  AmendnMots  to  the  a«an  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  Nc. 
101-549. 104  Stat.  2399.  Re(arences  herein  are  to 
the  Clean  Air  Art,  as  amended  ("the  Act").  The 
Qean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401,  a(  teq. 

'Subpart  1  contains  provisioos  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  spedficaliy  applicable  to  PM- 
IO nonattainment  areas.  At  times,  subpart  i  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  information. 


the  following  provisions  by  November 
15. 1991: 

1.  Provisims  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994.  or  a  demonstration 
that  attainment  by  that  date  is 

.  impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31. 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188.  and  189  of  the  Act. 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PMio  nonattainment  areas  were  required 
to  submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30. 1992  (see  section 
189(a)).  Such  states  also  must  submit 
contingency  measures  by  November  15, 
1993,  which  become  effective  without 
further  action  by  the  state  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-13544). 

n.  Response  To  Conunents 

EPA  received  no  comments  on  its 
March  16. 1993.  (58  FR  14194-14198) 
Federal  Register  proposal  to  approve 
the  Kent  moderate  nonattainment  area 
PMio  SIP  as  a  revision. 
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out 


m.  Today's  Actkm 

SKtioa  110(k)^  ol  tb»  Act  I 
pra«isioa»§BnNBBiag  EPA's 
pracMsiag  of  SIP  svlnrittab  (se»  57  FR 
13565-13566).  Ii»  tWs  actfon.  EPA  is 
approving  the  State  of  Washington 
Implementation  Plan  revisions 
submitted  for  Kent.  Washington  on 
November  5. 1990  as  revised  by 

B,jf^ffP><t  yiiKmiHaX  nn  nnramhar  27- 

1990  and  November  15. 1991  by  the 
WDOE.  EPA  has  determined  that  the 
plan  meets  all  of  die  appMcablv 
requirements  of  the  Act.  Among  other 
things,  the  Washington  Department  of 
Ecology  has  dwHioustrated  the  Kent 
moderate  PMio  nonattainment  ores  wiH 
attain  the  PMio  NAAQS  by  Decamber 
31. 1994. 

IV.  AdmMaOalinv  Bsnaw 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  pioceduiBS 
published  in  the  Federal  KegiilBr  on 
January  19. 1989  (54  FR  2214-2225J.  On 
January  6. 1989.  the  OfRce  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Nothing  in  dns  action  should  be 
construed  as  peruiltling  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmenlal  £actorsand  in  relation  to 
relevant  statutory  and  regulatory 
reqmiaments. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

Under  section  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiirt  of  Appeals  for  the 
appropriate  circuit  by  September  27, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  by  filed  and  shall  not 
postpone  the  efiisctiveness  of  such  rule 
or  action.  This  actios  nay  not  b» 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.SS1 7607  (bl(2)). 

Under  the  Regulatory  Flejubility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 


assessing  the  impact  of  any  propoaed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  tha  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entitias.  Small  entities  include  small 
businesses,  small  not-for-profit 
aitarprtses,  and  govemiBent  mtitiea 
with  jyrisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  luder  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  reqairementa.  but 
simply  approve  requiremeois  that  tha 
state  is  alroady  imposing.  Thacefora, 
because  the  feideral  Sff-approval  doaa 
not  impose  any  new  requiremaDtat  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  tha 
federal-state  relationship  under  tha 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  tha  economic 
reasonablenesa  of  state  action.  The  CAA 
forbida  EPA  to  baaa  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  US££A.,  A2J 
U.S.  246,  256-66  (SO.  1976);  42  U.S.C 
7410Ca)(2). 


List  of 


40CFRPafrt52 


EPA  Ragkn  10  submittiBg  tha  PMm 
nonattainment  area  state 
implementation  plan  for  Kent, 
Washington. 

(B)  The  PMio  nonattainment  area  state 
implementation  plan  for  Kent. 
Washington  as  adopted  by  the 
Washington  Departmmt  of  Ecok)gy  on 
November  3. 1980  and  afisctiva  on 
November  3. 1991. 

(CJ  December  27, 1990  letter  from 
Washington  Department  of  Ecology  to 
EPA  Ragioa  10  submitting,  an  adf^ndum 
to  the  PMio  nonattainment  area  state 
implementation  plan  for  Kent, 
Washington. 

(D)  PMio  SIP  addendum,  dated  June  \ 
1990,  to  the  PMio  Kent.  Washington 
state  implementation  plan. 

(E)  November  15, 1991  leUar  from 
Washington  Department  of  Ecology  to 
EPA  Region  10  submitting  a  supplement 
to  the  PMio  nonattainment  area  state 
implementation  plan  for  Kent, 
Washington. 

(F)  PMio  SH*  supplement,  dated 
November  1991 .  to  die  PMio  Kent. 
Wellington  state  implamentation  plaft. 

[FR  Doc  93-17778  Filed  7-2&-93;  8:45  ami 
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Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference,  Oione.  Volatile  organic 
compounds. 

Dated:  June  22. 199K 
G««ldA.EMsaB. 

Begion(i  Admiiastiator. 

Not*:  kicorporatioB  by  fefeienee  of  the 
Implementation  Flan  for  the  State  of 
Washington  was  approved  by  the  Director  d 
the  Office  oi  the  Fedenl  Regialar  on  July  1* 
1982. 

Part  52,  diapter  I.  title  40  of  the  Code 
of  Fedeial  Regulationa  is  amended  as 
follows: 

1.  The  authority  citation  forpvt  52 
continues  to  read  aa  follows: 

Authority:  42  U.S.C  7«)l-7B71q. 

Subpart  WW    Waahfngton 

2.  Section  52.2470  is  amended  by 
adding  paragr^h  (c)(40)  to  taad  as 
follows: 

IS2.2470    Mantlficatlonofpian. 

•        •        •        •        * 

(c)  •  •  • 

(40)  On  NovenAer  15. 1991.  EPA 
received  the  Washington  Dapartment  of 
Ecology  submission  for  a  PMio 
nonattainmoit  area  state 
implementation  plan  for  Keat, 
Washington. 

(i)  Incorporation  by  reference. 

(A)  November  5. 1990  latter  from 
Washington  Department  of  Ecology  to 


40CFRPartS2 

[MD8-2-5677:  IIOt4-A-55M(  ll06-a-S57«: 
M09-1-6S79;  A-^i-FnL-467ft-ai 

Approval  and.  PromulQatlon  of  Alir 
Ouattty  ImplanMntatlon  Plana; 
Maryland;  Pravantlon  of  SlgnHIcant 
Dalariorallon:  NItrogan  Didxkia 
Incramanta 

AGENCV:  Emrutmmental  Protection 

Agency  (EPA). 

action;  Final  mte.     - 

summary:  EPA  is  ^tpnnrmg  fovr  State 
Implementation  Plan  (SP)  revisions 
submitted  by  the  Stata  of  Maryland 
which  amend  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11.01.01.  26.11-02.10  (CU9).  and 
26.11.06.14.  Tha  intended  eOact  of  this 
action  is  to  approve  a  series  of  four 
amendments  to  Maryland's  Preveatian 
of  Significant  Deterioration  (PSD) 
program.  These  revisions  make  thasa 
regulations  consistent  with  the  currently 
efiective  version  of  40  CFR  52.21. 
including  establishing  tha  aaxiraum 
increases  in  arabiaot  mtrogen  dioxide 
concentration  allowed  in  an  area  above 
the  baseline  concentrations.  This  action 
is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act  (CAA), 
and  in  satisfaction  of  tha  Octobo- 17. 
1988  promulgation  of  tha  NQi 
increment  regulations  requiring  that 


UMI 
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existing  state  PSD  programs  be  modified 
to  include  the  new  nitrogen  dioxide 
(NCy  increment  provisions. 
EFFECTIVE  DATE:  This  action  will  become 
effective  September  27. 1993  unless 
notice  is  received  on  or  befcwe  August 
26, 1993  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
e^ctive  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany.  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 


available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmmtal  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460; 
and  Maryland  Department  of  the 
Environment.  2500  Broening  Highway, 
Baltimore.  Maryland  21224. 

FOR  FURTHER  MFOmUTMN  CONTACT:  Usa 
M.  Donahue,  (215)  597-9781. 

8UPf>LaiENTARV  MFORMATION:  From  1980 
to  1988,  EPA  promulgated  amendments 
to  the  regulations  for  the  prevention  of 
significant  deterioration  of  air  quality 


from  emissions  of  sulfur  dioxide, 
nitrogen  oxides,  and  particulate  matter, 
measured  as  total  suspended 
particulates.  These  regulations  esUblish 
the  maximum  increases,  or  increments, 
in  ambient  concentrations  of  these 
criteria  pollutants. 

Svuimary  of  SIP  ReTisaon 

On  December  30, 1987,  March  8, 
1989.  March  28, 1991,  and  April  3. 
1992.  the  State  of  Maryland  submitted 
formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revisions  consist  of  changes  to 
Maryland's  Prevention  of  Significant 
Deterioration  (PSD)  Program.  They  were 
submitted  in  the  following  sequence: 


COMAR  sections  affected 


COMAR  10.18.01  0-1,  10.18.02.03 

H(3)fi),  and  10.18.06.14. 
COMAR   26.11.01.01,   26.11.02.02 

H(3)(i),  and  26.1 1.06.14. 
COMAR  26.11.01.01,  26.11.02.10  (C)(9). 

and  26.11.06.14. 
COMAR  26.11.01.01  «>d  26.11.06.14.  ... 


Oatesubminsd 


DecemtMrSO. 

1987 
March  8, 1989 .. 

March  28. 1991 

April  3. 1992  .... 


Description  of  revision 


Ul^les  referance  lo  40  CFR  52.21  from  1980  to  1966,  as  amended  Ihrough  51 

FR32179.  September  9. 1986. 
Updates  reference  to  40  CFR  52.21  from  1986  to  1987  in  leoodified  regulations. 

Updates  reference  to  40  CFR  52.21  from  1987  to  1969. 
Updittes  reference  to  40  CFR  52.21  from  1989  to  1990. 


In  1992.  EPA  promulgated  two 
revisions  to  40  CFR  52.21.  On  February 
3. 1992  EPA  amended  the  definition  of 
VOC  at  §  52.21{b)(30)  (57.FR  3946).  and 
on  July  21. 1992  EPA  adopted  an  New 
Source  Review  (NSR)  exclusion  for 
utility  pollution  control  projects  and 
amended  §  52.21(b)(2).  (21).  and  (31)- 
(38)  (57  FR  32314-32339).  Although 
these  rulemakings  do  not  affect  the 
approvability  of  this  SIP  revision. 
Maryland  must  modify  the  three 
affected  sections  of  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  to  reflect  these  changes  to 
§52.21. 

In  order  to  satisfy  federal  rulemaking 
procedures,  it  is  necessary  to  approve 
all  four  separate  SIP  revision  submittals. 
The  version  of  COMAR  26.11.02.10 
(C)(9)  being  incorporated  by  reference  at 
40  CFR  52.1070  (c)(94)  is  the  latest 
version  of  that  regulation  .  TTie  versions 
of  COMAR  26.11.01.01  and  26.11.06.14 
being  incorporated  at  40  CFR  52.1070 
(c)(95)  are  the  latest  versions  of  these 
regulations. 

EPA  Evaluation 

EPA  evaluated  Maryland's  SIP 
revision  and  concluded  the  following: 
(1)  Updating  the  regulations  provides 
protection  of  the  PSD  increment  for 
NO2;  and  (2)  all  of  the  applicable 
requirements  of  40  CFR  parts  51  and  52 
are  met.  A  more  detailed  evaluation  is 
provided  in  a  Technical  Support 
Dociunent  available  upon  request  from 


the  Regional  EPA  office  listed  in  the 
ADDRESSES  section  of  this  notice. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  luiless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  September 
27, 1993. 

Final  Action 

EPA  is  approving  as  revisions  to  the 
Maryland  SIP  successive  changes  to  the 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  which  were 
submitted  on  December  30, 1987,  March 
8, 1989,  March  28, 1991,  and  April  3, 
1992.  Each  submitted  revision  updates 
the  preceding  reference  to  40  CFR  52.21. 
These  actions  make  Maryland's  SIP 
regulations,  COMAR  26.11.01.01, 
26.11.02.10  (C)(9)  and  26.11.06.14, 
consistent  with  the  currently  effective 
version  of  40  CFR  52.21. 


The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determioMl 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

[>lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutcuy  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  tlie  State  is 
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already  inpoaing.  Tliafefoie. 
th»  Fadora}  SB*  approval  do»  not 
impose  any  naw  requiraBants.  th* 
Adminiakialor  cartifiea  that  it  does  not 
have  a  li^ificant  kDpact  on  any  smell 
entities  affected.  Uoeeewer.  due  to  tha 
nature  of  the  Federal-Stata  taktionahip 
under  the  CAA.  preparation  of  a 
flexibility  analysb  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EFA  to  base  its 
actions  concerning  SIFs  on  such 
grounds.  Uman  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  248.  255-66  (S.  CL  T976):  42 
U.S.C.  7410(aK2). 

This  action  to  amend  Maryland's 
Prevention  of  Significant  Deterioration 
Program  has  been  classified  as  a  Table 
3  action  by  the  Regional  Administrator 
under  the  procedures  publisiiad  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225J.  On  January  6, 1989. 
the  Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  yaars. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  0MB  has  agreed  to  continue 
the  temporvy  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Under  section  307(U(U  of  the  Clean 
Air  Act.  petitions  for  judicial  wiew  of 
this  action  to  approve  revisions  to 
Maryland'^s  PSD  regulations  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
September  27. 1993.  Filing  a  petition  Cor 
reconsideration  by  tha  Administrstoi  of 
this  final  rula  does  not  afEact  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filad,  and  shall  not 
postpone  tLe  eCbctivaBass  of  audi  role 
or  action.  This  acticm  may  not  be 
challenged  later  in  pcoceedings  to 
enforce  its  requirement t.  ^a»  section 
307(b)(2).)  j 

List  aTSufciect*  in  mCm  Ptof  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocafbons.  Incorparakion 
by  referonca,  bitefgovemmeatri 
relationa,  Nttragen  dirndde.  Oione. 
Particttlata  matter.  Baporting  and 
recordkeaping  raquifonenlSt.  Sal&r 
oxides. 

Dated:  June  30. 1999. 
W.  T.  WtaaJBWiId. 
Acting  Beponal  Administrator.  Btgian  UL 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Ragubtions  is  amended 
as  follows: 


PART 

1.  The  authority  citation  far  part  52 
continues  to  read  aa  follows: 

Autbori^.  42  U.SXl  7401-7871^. 

Subpart  V    Maryfand 

2.  Section  52.1070  is  amendad  by 
adding  paragraphs  (cM93).  (cK94). 
(c)(95),  and  (c)(96}  to  read  as  fcrilowr 

152.1070    IrtsnlWaallaaalplawi 

(93)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment  on  December  30. 1987. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maryland 
Department  of  Environment  dated 
December  15. 1987,  submitting  revisions 
to  the  Marylaiid  Stale  Implementation 
Plan. 

(B)  Amendmonts  to  ragulations 
10.18.01  O-l.  10.18.02.03  H(3)(i).  and 
10.18.06.14  urtder  the  Code  of  Maryland 
Administrative  Regulations  (GOMAR) 
revising  Maryland's  prevention  of 
significant  deterioration  program  to 
incorporate  changes  to  40  CFR  52.21 
made  between  1980  and  1986.  The 
amendments  to  COMAR  10.16.01  O-l. 
10.18.02.03  H(3)(i).  and  iaia.06.14 
were  effiactive  on  January  5. 1966  in  the 
State  of  Maryland. 

(ii)  Additional  materials. 
(A)  Nona 

(94)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment  on  March  8. 1989. 

(i)  Incorporation  by  reCarence. 

(A)  Letter  fiom  the  Maryland 
Department  of  Environment  dated 
M^x:k  1. 1989.  submitting  revisions  to 
the  Maryland  State  Implementation 
Plan. 

(B)  Amendments  to  regulations 
26.11.01.01.  26.11.02.10  (Q(9l.  and 
26.11.06.14  (proposed  as  10.18.01  O-l. 
10.18.02.03  H(3)(i).and  10.18.06.141 
under  the  Code  of  Maryland 
Administrative  Regulations  (COMAK) 
revising  Maryland's  prevention  of 
significant  deterioration  program  to 
incorporate  rhangps  to  40  CFR  52.21 
made  between  1986  and  1987,  ther^ 
establishing  the  increment  for  NO2  and 
requiring  sources  to  conduct  an  NO2 
increment  consumption  analysis.  The 
amendments  to  COM.\R  26.11.01.01. 
26.11.02.10  (Q(9).  and  26.11.06.14  were 
en^active  on  Mart^  21. 1989  in  the  State 
of  Maryland. 

(ii)  Additional  materials. 
(A)  None. 

(95)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 


KiKyland  Dapaitnent  of  the 
Environment  on  March  28, 1991. 
(i)  Incorporatim  by  raiarenca 

(A)  Latter  firom  tha  Maryland 
Department  of  Enviranmant  dated 
March  21. 19S1  submitting  revision  to 
the  Maryland  State  Implemantaliao 
Plan. 

(B)  Amendments  to  regulations 
26.11.01.01  and  26.11.06.14  under  U  a 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  revising 
M^land's  prevention  of  significant 
deterioration  {M-ogram  to  incorporate 
changes  to  40  CFR  52.21  made  between 
1987  and  1989.  The  amendments  to 
COMAR  26.11.01.01,  and  26.11.06.14 
were  effective  on  March  31. 1991  in  the 
State  of  Maryland.  The  amendments  to 
26.11.02.10  (C)(9)  were  effective  on  May 
8. 1991  in  the  St^B  of  Maryland. 

(ii)  Additional  materiab. 

(A)  Nona. 

(96)  Revisions  to  the  Slate 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment  on  April  3. 1992. 

(i)  Incorporation  by  reCarenca. 

(A)  Letter  from  the  Maryland 
Department  of  Environment  dated 
March  27. 1992  submitting  revisions  to 
the  Maryland  State  Is^iamantation 
Plan. 

(B)  Aroandments  to  regulatiQBS 
26.11D1.01  Bid  26.11.06.14  under  tha 
Coda  of  Maryland  Admiiustrativa 
Regulations  (CCSblAR)  revising 
Maryland's  prevention  of  significant 
deterioration  program  to  incorporate 
changes  to  40  CFR  52.21  made  between 
1989  and  1990.  The  amendments  to 
COMAR  26.11  J>1.01  and  26.11.06.14 
were  effective  on  Fehmary  17. 1902  in 

.  the  State  of  MarvkoHl. 

(ii)  AdditioBal  matariala, 

(A)  Remainder  of  April  3. 1992  Slate 
submittal. 
(FR  Dec.  10-17775  Filed  7-»^9a:  B:4S  am] 
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[Region  R  Docket  Na  120,  NV«-»-«S3»; 
FRL--467^4I 

Approval  and  Promulgation  of 
ImplaiiwiilaHMi  Plww;  R»»tolon  to  Wm 
New  Yortt  State  Implementation  Mm 
forOzone 

AGENCY:  Envinmraantal  Protection 

Agency. 

ACnoifc  Fuiri  rnlft 

SUMMARY:  The  Enviionnrantal  Protection 
Agency  (EPA)  is  approving.,  partially 
approving  and.  partially  disapproving  a 
request  by  Ftew  York  to  rsvisa  ita  State 
ImplementatioaPlan  (SIP)  as  it  relatea 


SUPPI^MENT 
November  4 
Protection  / 
the  Federal 

Notice  of  Pr 


were  require 
provisions  o 
Air  Act  Tlie 
new  provisi( 
refinishinge 
sources.  Ilie 


UMI 
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to  the  coDtrol  of  volatile  oigHik: 
compomids.  Under  the  Clesn  Air  Act  M 
amended  in  1M0,  EPA  ia  approving  Part 
234— "Graphic  Arts."  and  partielly 
approving  and  partially  disapproving 
Part  228— "SwfKe  Coating  Prooasaas." 
New  York  was  required  to  make 
corrections  to  these  ragalations 
pursuant  to  a  SIP  call  issued  in  1988 
and  pursuant  to  aactioa  182(aX2)(A)  of 
the  Act. 

This  rule  includes  a  finding  that  the 
State  has  met  two  of  four  coounitments 
made  in  its  1982  ozone  SIP  for  the  h4ew 
York  Qtjr  metropolitan  area.  These 
commitmoHs  include  the  adoption  of 
regulations  for  automohile  refinishing 
and  reasonably  available  control 
technology  fior  small  sources. 
EFFECTWC  OATE:  This  rule  will  be 
effective  August  26, 1993. 
AIXMC88CS:  Copies  of  the  State 
submittal  are  availaUe  at  the  follo«ring 
addresses  for  inspection  during  nonnal 
business  hours: 
Environmental  Protection  Agency. 

Region  0  Office,  Air  Programs  Branch, 

26  Federal  Maza,  room  1034A.  New 

York,  New  Yoik  10278 
Environmental  Protection  Agency. 

Public  InftHmation  Reference  Unit, 

401  M  Street.  SW.,  Washington.  DC 

20460 
New  York  State  Department  of 

Environmental  Conservation,  Division 

of  Air  Resources.  50  Wolf  Road, 

Albany,  New  York  12233. 
FOR  RNmCII  MFOMIA-nON  CONTACT: 
William  S.  Baker,  Chief,  Air  Proems 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034, 
New  York,  New  York  10278.  (212)  264- 
2517. 

SUPPI^HEMTARV  MFORMATION:  On 

November  4, 1992,  the  Environmental 
Protection  Agency  (EPA)  published  in 
the  Federal  Kegiater  (57  FR  52606)  a 
Notice  of  Proposed  Rul«naking  (NPR) 
concerning  revisions  to  the  New  York 
State  Implementation  Plan  (SIP)  for 
ozone.  The  State  requested  the  SIP  be 
revised  to  incorporate  re\'ised 
regulations  contained  in  Title  6  of  the 
New  York  Code  of  Rules  and 
RegulaUons  (NYCRR)  Part  228— 
"Surface  Coating  Processes,"  effective 
September  15, 1988.  and  Part  234— 
"Graphic  Arts,"  effective  September  15. 
1988.. 

These  revised  regulations  correct 
some  deficiencies  in  New  York's  SIP 
which  had  been  identified  by  EPA  and 
were  required  to  be  corrected  under  the 
provisions  of  section  182  of  the  Clean 
Air  Act  Hie  regulations  also  contain 
new  provisions  controlling  automobile 
refinishing  and  small  VOC  emission 
sources,  lliese  measures  were 


committed  to  in  New  York's  19B2  ozone 
and  caibon  monoxide  SIP  for  the  New 
York  aty  Metropolitan  Area  (NYCMA) 
compriaad  of  New  York  Qty,  Nassau. 
Suffolk,  Weslchaatar  and  Rockland 
counties. 

The  reader  is  referred  to  the  NPR  fdr 
fuithar  detail  on  EPA's  review  and 
findings.  One  commentor,  the  Can 
Manufacturers  Institute,  submitted 
comments  on  B>A*s  action. 


Comment.  The  commentor  states  that 
the  Control  Technique  Guideline  (CTG) 
published  by  EPA  for  can  coating 
operations  and  EPA  guidance  allows 
daily  weighted  averaging  as  a 
compliance  method.  The  commentor 
also  stated  that  this  method  of 
compliance  should  not  be  considered  a 
bubble  under  EPA's  emission  trading 
policy,  and  can  coatars  should  be 
allowed  to  use  daily  weighted  averaging 
or  alternate  emission  control  plans  to 
facilitate  compliance  with  local 
regulations. 

£PA  Besponse:  The  states  are  guided 
indevekming  their  regulations  by  the 
CTGs  and  EPA  guidance.  The  states 
must  also  take  into  consideration  the 
severity  of  local  air  pollution  problems, 
their  experiences  in  implementing 
existing  volatile  organic  compound 
(VOQ  regulations  and  their  ability  to 
develop  a  successful  attainment  plan. 
The  NYCMA  is  classified  as  a  severe 
ozone  nonattainment  area.  New  York's 
VOC  regulations  cover  the  existing 
CTGs  and  include  additional  provisions 
to  cover  most  stationary  VOC  sources. 

While  EPA  still  permits  the  use  of  its 
emission  trading  policy  and  bubbles,  it 
is  the  state  which  must  decide  whether 
to  allow  such  provisions  and  in  what 
context.  Ho¥rever,  the  state  may  adopt 
more  stringent  requirements  than 
recommended  or  required  by  EPA  or  the 
Act.  See  section  116  of  the  Clean  Air 
Act.  New  York  still  permits  alternate 
requirements  or  a  lesser  degree  of 
control  in  those  situations  where  a 
source  submits  satisfactory  technical 
and/or  economic  evidence  to  support  its 
position  that  it  has  applied  RACT  to  its 
operation.  Therefore,  in  this  action,  EPA 
has  not  taken  a  position  on  whether 
bubbles  should  be  allowed  or  not,  but  is 
just  approving  New  York's  submittal  as 
meeting  RACT. 

Comment  The  commentor  requests 
that  New  York  retain  the  traditional 
method,  i.e.  material  balance,  for 
determining  capture  efficiency. 

EPA  Response:  New  York  made 
revisions  to  Part  228  to  clarify  that  when 
add-on  controls  are  used  to  comply  with 
an  emission  limitation,  the  source  must 
take  capture  efficiency  into 


consideration.  EPA  previously 
identified  a  deficiency  in  New  York's 
test  methods  as  they  relate  to  testing  for 
capture  efficiency,  but  has  given  New 
Yoik.  as  well  as  other  states  with  a 
similn-  problem,  additional  time  to 
correct  this  problem.  This  was  neceasary 
in  order  for  EPA  to  complete  its  study 
of  alternative  test  methods  which  could 
be  used  to  demonstrate  compUance  vrith 
capture  efficiency  requirements.  New 
York  will  make  changes  to  its  capture 
effidancy  test  methods  once  B'A's 
study  is  complete.  At  thet  time.  New 
York  will  be  addressing  what  methods 
are  acceptable  and  will  be  taking  public 
comment  on  its  position.  Therefore,  this 
comment  is  prematura  and  does  not 
relate  to  the  revisions  which  EPA  is 
acting  on  in  this  notice. 

Final  Action 

The  revisions  and  the  rationale  for 
EPA's  action  were  explained  in  EPA's 
November  4, 1992  NPR  and  will  not  be 
restated  here  since  EPA's  final  action 
does  not  differ  from  that  proposed  in  the 
NPR. 

EPA  is  partially  approving  and 
disapproving  Part  228  as  part  of  the 
New  York  SIP.  EPA  is  disapproving: 
— ^The  exemption  for  high  performance 

aluminum  architectural  coatings 

contained  in  Section  228.7(a)(2)(v), 

and 
—The  emission  limit  for  clear  coats 

under  metal  furniture  coating  lines 

contained  in  Section  228.8  Table  1. 

Sources  who  would  have  made  use  of 
these  emission  limits  must  continue  to 
comply  with  the  SIP  approved  emission 
limits  (See  49  FR  3439.  January  26. 
1984)  for  either  miscellaneous  metal 
parts  and  products  or  metal  furniture  as 
appropriate. 

It  should  be  noted  that  Section 
228.3(e)  permits  the  New  York  SUte 
Department  of  Environmental 
Conservation  (NYSDEC)  Commissioner 
to  accept  a  lesser  degree  of  control 
(alternative  requirements)  upon 
submission  of  satisfactory  technical 
and/or  economic  evidence  that  the 
source  has  applied  RACT.  Section 
228.5(c)  permits  the  Commissioner  to 
accept  alternative  analytical  methods  for 
determining  compliance  with  surface 
coating  emission  limits  when  approved 
test  m^ods  are  not  applicable.  EPA  is 
approving  these  provisions  based  on 
NYSDEC  s  agreement  that,  for  purposes 
of  being  federally  enforceable,  it  will 
submit  these  variances  to  EPA  for 
approval.  EPA  views  these  provisions  as 
giving  the  Commissioner  the  authority 
to  permit  alternative  requirements  once 
they  have  been  submitted  and  eporovad 
by  EPA  as  SIP  revisions.  EPA  will  not 
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recognize  any  variance  or  alternate 
requirement  until  it  is  submitted  to  EPA 
by  the  State  for  approval  as  a  source 
specific  SIP  revision.  Approval  of  a 
variance  request  will  be  based  on  a  case- 
by-case  review  and  will  involve  the 
enect  of  the  proposed  variance  on  air 
qualiw  and  on  tne  ability  of  a  facility  to 
comply  with  the  existing  regulation. 

EPA  is  approving  Part  234  as  part  of 
the  New  York  SIP.  It  should  be  noted 
that  Section  234.3(d)  permits  the 
Commissioner  to  accept  a  lesser  degree 
of  control  (alternative  requirements) 
upon  submission  of  satisfactory 
technical  and/or  economic  evidence 
that  the  source  has  applied  RACT.  As 
discussed  with  respect  to  Part  228.  EPA 
is  approving  this  provision  with  the 
same  limitations. 

SIP  Defidendes 

Today's  action  also  addresses  some  of 
the  deficiencies  identified  in  a  May  26, 
1988  letter  to  Governor  Cuomo  and  a 
January  30. 1991  letter  to  the  NYSDEC 
Commissioner  finding  the  SIP 
substantially  inadequate  to  attain  the 
ozone  and  carbon  monoxide  standards. 
Twelve  deficiencies  were  identified. 
The  changes  to  Parts  228  and  234 
provide  corrections  for  seven  of  the 
deficiencies.  The  deficiencies  corrected 
are  those  relating  to  recordkeeping, 
bubbles,  seasonal  shutdowns, 
equivalency  calculations  and  the 
method  of  calculating  applicability  for 
graphic  arts  sources.  Part  228  includes 
some  of  these  changes  and.  as  discussed 
earlier,  is  being  partially  approved  since 
all  defidMides  within  it  have  not  been 
corrected.  All  defidendes  in  Part  234 
have  been  corrected.  Overall,  these 
corrections  strengthen  the  SIP  and 
would  remove  these  particular 
defidendes  as  a  cause  for  SIP 
inadequacy. 

EPA  also  finds  that  the  State  has 
fulfilled  its  commitment  in  the  SIP  to 
adopt  regulations  for  two  control 
measures:  automobile  refinishing 
(contained  in  Part  228)  and  RACT  for 
small  sources  (contained  in  Parts  228 
and  234). 


Condusioo 


I 


Although  New  York's  submittals 
preceded  the  date  of  enactment  of  the 
1990  Amendments  to  the  Clean  Air  Act. 
EPA  has  evaluated  these  revisions  for 
consistency  with  its  provisions.  EPA 
regulations  and  EPA  policy  and  has 
found  that  they  address  and  correct 
many  of  the  "RACT  Fix-up  " 
defidendes  previously  identified  by 
EPA  in  its  1988  SIP  Call  letters.  These 
changes  have  resulted  in  clearer,  more 
enforceable  regulations  that  strengthen 
the  SIP. 


EPA  is  partially  approving  Part  228, 
because  the  regulation  is  composed  of 
separable  parts  that  meet  all  of  the 
applicable  requirements  of  the  Act.  It 
still  contains  defidendes  which  were 
required  to  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  part 
D  of  the  Clean  Air  Act.  These  are  as 
follows: 

— ^The  exemption  for  high  performance 
aluminum  architectural  coatings 
contained  in  Section  228.7(a)(2)(v). 
and 
— The  emission  limit  for  clear  coats 
under  metal  furniture  coating  lines 
contained  in  Section  228.8  Table  1. 

Because  of  these  defidendes.  Part  228 
is  not  fully  approvable  pursuant  to 
secUon  182(a)(2)(A)  of  the  Ad,  which 
requires  states  to  corred  their  RACT 
regulations  so  that  they  are  consistent 
with  section  172  of  the  pre-amended 
Act  as  interpreted  in  EPA's  pre- 
amendment  guidance. 

Because  of  the  above  defidendes, 
EPA  cannot  grant  full  approval  of  Part 
228  under  section  110(k)(3)  and  part  D 
of  the  Act.  At  the  same  time,  EPA  is  also 
giving  a  partial  disapproval  to  Part  228 
because  it  contains  defidendes  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  Act  and,  as 
such,  the  regulation  does  not  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  defidency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sandions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a) 
begins  with  the  effective  date  of  this 
final  notice  of  disapproval.  Moreover, 
this  final  disapproval  triggers  the  fisderal 
implementation  plan  (FIP)  requirement 
imder  section  110(c).  Nevertheless,  it 
should  be  noted  that  NYSDEC  has 
already  revised  Part  228  to  corred  the 
identified  problems.  On  March  8. 1993 
NYSDEC  submitted  a  SIP  revision 
containing  Part  228.  EPA  will  be 
proposing  action  on  this  submittal  in 
the  near  hiture. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  spedfic 
technical,  economic,  and  environmental 


fadora  and  in  relation  to  relevant 
statutory  and  resulatory  requirements. 

This  rule  has  Been  dassified  as  a 
Table  2  adion  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  «.  1989,  the  Office  of 
Management  and  Budget  waived  Table 

2  and  3  SIP  revisions  (54  FR  2222)  &t>m 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 

3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  wavier  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  fit>m  date  of 
publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affiad  the  finality 
of  this  rule  for  the  purposes  of  judidal 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judidal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  T^s  actim  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307Cb)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone. 
Volatile  organic  compounds. 

Dated:  June  28, 1993. 
William  J.  Mnssyaaki. 
Acting  Regjona/  Administrator. 

Title  40.  chapter  I.  part  52.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Subpart  HH— New  Yoric 

Anthority:  42  U.S.C  7401-7671q. 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(85)  to  read  as 
follows: 

152.1670    MentMeaUonofpian. 

(c)  •  •  • 

•        •        •        *        • 

(85)  Revisions  to  the  New  York  State 
Implementation  Plan  (SIP)  for  ozone 
concerning  the  control  of  volatile 
organic  compounds  from  surface  coating 
and  graphic  aits  sources,  dated  Odober 
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14, 1988.  December  5. 1988.  and  May  2. 
1989  tubmitted  by  tbe  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC). 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Title  6  of  the  New 
York  Code  of  Rules  and  Re^ati<»8 
(NYCRR)  Part  228  "Surface  Coating 
Processes,"  efiisctive  SeptandierlS, 


1988,  and  Part  234  "Oaphic  Aits." 
effective  Septendier  IS.  1988 
(ii)  Additional  material. 

(A)  May  2. 1989  letter  from  Thomas 
C.  Jorling,  NYSDEC.  to  Conrad  Simon. 
EPA,  requesting  EPA  substitute  controls 
in  Parts  228  and  234  for  controls 
committed  to  be  included  in  Part  212. 


Processes  k  Exhaust  and/or  Ventilation 
Systems. 

3.  Section  52.1679  is  amended  by 
adding  the  entries,  for  Parts  228  and 
234,  to  the  table  in  numerical  order  to 
read  as  follows: 


152.1679 


NMV  V  OfV 


New  Yoifc  state  regulation        ^iJJP*         Latest  EPA  ^ipitivrt 


ConMnanIs 


Part  228,  Suffaca  CoalinQ 
Pmraaasi:  228.1,  AppNcabN- 
Hy  arxl  CompHance. 

228.1-228.10  


Part  234.  Graphic  Arts 


02^79    11/1(V80. 45  FR  74472 Group  I CTQ  sources  are  subiect  lo  IM  oompNwtce  dMaa  M 

twy  appear  in  Secflon  228.1,  affecSve  B/23f79. 

9/15/88    pnsert  date  and  dMon  of  tNa    Vatiances  adopted  by  iw  Stala  punuant  to  Sarton  228.a(a) 
'^otic«l-  tMooma  appUcabie  only  if  appiovad  by  EPA  as  SIP  revt- 

sionB. 
A  lest  method  authorized  or  approved  urtdar  Section  228.5(c) 

Shan  be  effective  only  on  EPA  ^iprowal. 
EPA  has  dteapprovad  axempton  228.7(a}(2Mv)  and  dev  ooal 

emission  Bmit  for  metal  fcjmiture  coating  Nnea  in  228.8  tibia 
1. 

•  •  •  •  • 

9/15/88    (Irtsert  date  end  dtalfan  of  this    Variances  adopted  by  the  State  pursuant  to  Section  234.3(d) 
f^c^ce].  become  applicable  only  if  approved  by  EPA  as  SIP  revl- 
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40  CFR  Part  52 
[DE7-1-6SBS:  A-1-Fm.-4e6S-«] 

Approval  and  Promulgation  of  Air 
Quality  Impiamantation  Plana; 
Delawara  Pravantlon  of  SIgnWcant 
Detarioration— Nitrogan  Dioxida 
Incramama 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTON;  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC).  This 
revision  amends  Delaware's  Prevention 
of  Significant  Deterioration  (PSD) 
regulation  by  establishing  the  maximum 
increase  in  ambient  nitrogen  dioxide 
concentrations  allowed  in  an  area  above 
the  baseline  concentration  (the 
increment),  decreasing  the  permit 
exemption  limit  for  certain  gaseous  fuel- 
fired  combustion  imits,  and  updating 
the  references  to  federal  air  quality 
modeling  procedures  to  be  consistent 
with  EPA's  current  Guideline  on  Air 
Quality  Models. 

The  intended  effiect  of  this  action  is  to 
approve  the  revisions  Delaware  has 
made  to  its  SIP  requirements  to  be 


consistent  with  current  federal 
requirements.  This  action  is  being  taken 
in  accordance  vnth  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  September  27, 1993,  unless 
notice  is  received  on  or  before  August 
26, 1993.  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADOnESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmontal  Protection  Agency, 
Region  IE.  841  Chestnut  Building, 
niiladelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  Delaware  Department  of  Natural 
Resources  ft  Environmental  Control,  89 
Kings  Highway.  PX).  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  MFORMATION  OONTACT:  Lisa 
M.  Donahue,  (215)  597-9781. 

8UPPt.EMENTARY  MFORMATION:  On  Maich 

9, 1990,  the  State  of  Delaware  submitted 


formal  revisions  to  its  State 
Implementation  Plan  (SIP).  Only  tbe 
revisions  to  Regulation  XXV  and 
Regulation  n  are  the  subject  of  this 
rulemaking  notice.  The  other  portions  of 
the  March  9, 1990  submittal,  including 
amendments  to  Regulations  I.  XVn. 
XXIV,  and  XXVI,  are  tbe  subjecU  of  a 
separate  rulemaking  notice. 

The  revisions  to  Regulation  XXV 
(Requirements  for  Praconstruction 
Review)  are,  specifically:  Section  1.9  (N) 
1,  2,  3, 4  (i)  (u).  Definitions;  Section  3.1. 
Ambient  Air  Increments;  and  Section 
3.9,  Air  Quality  Models.  Tbe  revision  of 
State  Regulation  H  (Permits).  Sactioo 
3.1.b  decreases  the  exemption  limit  for 
certain  gaseous  hiel-fired  combustion 
unit«irom  250  to  100  million  BTUs  per 
hour.  Therefore,  more  fuel  burning 
equipment  will  be  subject  to  the 
requirements  of  State  Regulation  II 
(Permits). 

The  State  of  Delaware  certified  that  a 
public  hearing  with  regard  to  this  SIP 
revision  was  held  on  June  6, 1989  in 
Dover,  Delaware,  as  required  by  40  CFR 
51.102. 

Sumnary  of  SIP  Revision 

The  revision  to  the  Delaware  SIP  PSD 
Regulation  XXV  (Requirements  for 
Preconstruction  Review)  establishes  the 
maximum  allowable  increase  in  ambient 
nitrogen  dioxide  concentrations  above 
the  baseline  concentration,  lliese 
allowable  ambient  increases  are  called 
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increments.  The  revision  to  State 
Regulation  XXV  establishes  Increments 
for  nitrogen  dioxide  in  accordance  with 
40  CFR  51.166.  The  baseline  date  for  the 
nitrogen  dioxide  increments  is  February 
8, 1988.  Delaware  has  incorporated  this 
baseline  date  into  Regulation  XXV, 
Section  1.9(N)2.  Section  1.9(N)4 
modifies  the  terminology  by  which  the 
baseline  dates  are  defined.  Section  3.1 
adds  NO3  increments  to  the  PSD 
program.  Section  3.9  updates  the  Air 
Quality  Modeling  procedures  to  be 
consistent  with  EPA  "Guideline  on  Air 
Quality  Models  (Revised),  including 
Guideline  Supplement  A  (July  1987). 

The  revisions  to  Regulation  n 
(Permits),  Section  3.l!b.  decreases  the 
permit  exemption  limit  for  certain 
gaseous  hiel-fired  combustion  imits 
from  250  to  100  million  BTUs  per  hour. 
Therefore,  more  fuel  burning  equipment 
will  be  subject  to  the  requirements  of 
this  regulation. 

EPA  Evaluation  ' 

EPA  evalxiated  Delaware's  SIP 
revision  and  concluded  the  folloMdng: 
(1)  The  revised  regulations  provided  for 
the  protection  of  ue  PSD  increments  for 
nitrogen  dioxide;  (2)  the  revised 
regulations  are  enforceable;  and  (3)  all 
of  the  applicable  requirements  of  40 
CFR  parts  51  and  52  are  met.  A  more 
detailed  evaluation  is  provided  in  a 
Tedinical  Support  Document,  which  is 
available  upon  request  from  the 
Regional  EPA  office  listed  in  the 
AOORCSSCt  section  of  this  notice. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agencv  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effisctive 
60  days  bom  the  date  of  this  Federal 
Register  notice  xmless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effiective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  wiU  withdraw  me  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  September 
27. 1993. 

Final  Action:  EPA  is  approving  the 
State  of  Delaware's  revisions  to 
Regulation  XXV  (Requirements  for 
Preconstruction  Review).  Section  1.9  (N) 
1. 2. 3. 4(i)  and  (ii).  Section  3.1.  Section 
3.9;  and  Regulation  n  (Permits).  Section 
3.1.b.l. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 


State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements,  irrespective  of  the  fact 
that  the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  econoipic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 

Tilatory  requirements, 
nder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Altemativelv.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SO*  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  imftact  on  any  small 
entities  afiiacted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  from  the 
requirements  of  Section  3  of  Executive 
Older  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
-  the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Gean 
Air  Act.  petitions  for  judicial  review  of 


this  action  to  approve  revision  to  the 
Delaware  Prevention  of  Significant 
Deterioration  SIP  program  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  September 
27, 1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  efiiactiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  May  26, 1993. 
W.T.  Wisniefvdd. 
Acting  Feponal  Administrator,  Region  HI. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  I— Dalawar* 

2.  Section  52.420  is  amended  by 
adding  paragraph  (c)(45)  to  read  as 
follows: 

IS2.420    Mentmeationolplen. 

(c)«  •  • 

(45)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
on  March  9, 1990. 

(i)  Incorporation  by  reference. 

(A)  Letter  bom  the  Delaware 
Dei>artment  of  Natural  Resources  and 
Environmental  Control  dated  March  6. 
1990  submitting  a  revision  to  the 
Delaware  State  Implementation  Plan. 

(B)  The  portion  of  Secretary  Order  90- 
A-1  that  amends  Regulation  II— 
Permita— Section  3.1.b.l;  and 
Regulation  XXV-^lequirements  for 
Preconstruction  Review— Sections  1.9 
(N)  1-4. 3.1.  and  3.9.  The  amendments 
to  Regulation  II  and  Regulation  XXV 
were  adopted  on  January  31. 1990  and 
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were  effective  on  May  15, 1990  in  the 
state  of  Delaware. 

|FR  Doc  93-17776  Filed  7-26-93;  8:4S  am] 
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40  CFR  Part  261 
(SW-FRL-46S3-6] 

Hazardoua  Waste  Management 
System;  Identification  and  Listing  of 
Hazardoua  Waate;  Rnal  Excluaion 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  EPA 
regulations  for  certain  solid  wastes 
generated  at  Marathon  Oil  Company 
(Marathon).  Texas  City.  Texas.  This 
action  responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  certain  hazardous  waste 
regulations  of  the  Code  of  Federal 
Regulations,  and  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
EFFECTIVE  DATE:  July  27, 1993. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  F*rotection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460, 
and  is  available  for  viewing  (room 
M2427)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-93-MOEF-FFFFF". 
The  public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages  and  at  a  cost  of  $0.15  per  page 
for  additional  copies. 
FOn  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  fne  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Office  of  Solid 
Waste  (OS-333).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  JX:  20460,  (202)  260-7392. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

A.  Authority 

Under  §§  260.20  and  260.22,  facilities 
may  petition  the  Agency  to  remove  their 
wastes  from  hazardous  waste  control  by 
excluding  them  from  the  lists  of 


hazardous  wastes  contained  in 
§§  261.31  and  261.32.  Petitioners  must 
provide  sufficient  information  to  EPA  to 
allow  the  Agency  to  determine  that: 

(1)  The  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and 

(2)  No  other  hazardous  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous  are  present  in  the  wastes  at 
levels  of  regulatory  concern. 

B.  History  of  This  Rulemaking 

Marathon  Oil  Company,  located  in 
Texas  Qty,  Texas,  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  its  K051/K048  residual 
solids  resulting  from  the  treatment  of  its 
API  separator  bottom  sludge  and 
dissolved  air  flotation  (DAF)  float  by 
thermal  desorption.  After  evaluating  the 
petition,  EPA  proposed,  on  February  3, 
1993  to  exclude  Marathon's  waste  from 
the  lists  of  hazardous  wastes  under 
§§  261.31  and  261.32  (see  58  FR  6925). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  grant 
Marathon  Oil's  petition. 

II.  Disposition  of  Petition 

Marathon  Oil  Company,  Texas  City. 
Texas 


A.  Proposed  Exclusion 

Marathon  Oil  Company  (Marathon), 
located  in  Texas  City,  Texas,  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  its  residual  solids 
resulting  from  thermal  desorption 
treatment  of  its  API  separator  bottom 
sludge  and  DAF  float,  presently  listed  as 
EPA  Hazardous  Waste  No.  K051— "API 
separator  sludge  from  the  petroleum 
refining  industry"  and  EPA  Hazardous 
Waste  No.  K04&— "Dissolved  air 
floatation  (DAF)  float  fttjm  the 
petroleum  refining  industry".  The  listed 
constituents  of  concern  for  K048  and 
K051  wastes  are  hexavalent  chromium 
and  lead  (see  40  CFR  part  261,  appendix 
VII). 

In  support  of  its  petition,  Marathon 
submitted: 

(1)  Detailed  descriptions  and 
schematics  of  its  manufacturing  process 
and  the  pilot-scale  treatment  process; 

(2)  Detailed  descriptions  ofthe 
proposed  full-scale  thermal  desorption 
unit  and  its  proposed  operating 
parameters;  < 

(3)  Total  constituent  analysis  results 
for  the  eight  Toxicity  Characteristic  (TC) 


■  Maralhoa  propoMd  to  um  a  praprielary  thennal 
d«M>rplion  trwtmenl  procaw  developed  by 
Remediation  Technologiet.  Inc  Marathon  ha« 
claimed  acme  traatmanl  pnx:est  deacriplicmi  at 
confidential  buainaaa  information  (CBI).  This 
infonnation.  tharefora.  is  not  available  in  the  RC3tA 
public  docket  for  today's  notice. 


metals  listed  in  40  CFR  261.24  and  five 
other  metals  from  representative 
samples  ofthe  thickened  API/DAF 
sludge,  untreated  API/DAF  filter  cake, 
and  residual  solids; 

(4)  Results  from  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP,  SW-846  Method  1311)  for  the 
TC  constituents  and  other  extractable 
metals,  volatile  organics  and  semi- 
volatile  organics,  pesticides,  and 
herbicides  fittm  representative  samples 
of  residual  solids: 

(5)  Total  constituent  analysis  results 
for  volatile  and  semi-volatile  organic 
constituents  from  the  thickened  API/ 
DAF  sludge,  untreated  filter  cake,  and 
residual  solids; 

(6)  Results  from  total  oil  and  grease 
analyses  from  the  untreated  filter  cake 
and  residual  solids; 

(7)  Total  cyanide  results  and  moisture 
content  from  the  thickened  API/DAF 
sludge,  untreated  filter  cake,  and 
residual  solids: 

(8)  Test  results  and  information 
regarding  the  hazardous  waste 
characteristics  of  ignitability, 
corrosivity,  and  reactivity  for  the 
residual  solids; 

(9)  Results  from  the  Multiple 
Extraction  Procedure  (MEP,  SW-B46 
Method  1320)  for  the  TC  and  other 
metals  horn  representative  samples  of 
the  stabilized  residual  solids; 

(10)  Resuhs  fit)m  the  TCLP  for 
cyanide  for  the  stabilized  residual 
solids:  and 

(11)  Reactive  sulfide  and  cyanide 
results  for  the  stabilized  residual  solids. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by 
Marathon  in  support  of  its  petition  and 
determined  that  the  hazardous 
constituents  found  in  the  petitioned 
waste  would  not  pose  a  threat  to  human 
health  and  environment.  Specifically, 
the  Agency  used  the  modified  EPA's 
Composite  Model  for  Landfills 
(EPACML)  to  predict  the  potential 
mobility  ofthe  hazardous  constituents 
found  in  the  petitioned  waste.  Based  on 
this  evaluation,  the  Agency  determined 
that  the  constituents  in  Marathon's 
petitioned  waste  would  not  leach  and 
migrate  at  concentrations  above  the 
Agency's  health-based  levels  used  in 
delisting  decision-making.  See  58  FR 
6925  (February  3, 1993),  for  a  detailed 
explanation  of  why  EPA  proposed  to 
grant  Marathon's  petition  for  its  K051/ 
K048  residual  solids. 

B.  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  February  3, 1993 
proposal  from  thirteen  interested 
parties.  All  thirteen  commenters 
supported  the  Agency's  propcMMd 
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decision  to  grant  Marathon's  petition. 
Five  of  these  commentere  fslt  that  this 
decision  would  encourage  the 
petroleum  industry  to  punue  oil 
recovery/recycling  waste  tedinoiogies, 
conserve  resources,  and  increase  the 
competitiveness  of  the  oil  industry  hy 
reducing  a  regulatory  burden.  The 
following  sections  address  specific 
comments  received  on  the  proposed 
rule,  in  five  areas  of  concern. 

General  Delisting  \ 

Comment:  One  commenter  sought 
clarification  as  to  whether  the  delisting 
concentrations  proposed  for  Marathon 
would  be  dee«ned  applicable  to  each 
refinery  in  the  United  States.  The 
commenter  also  wanted  clarification  as 
to  whether  site-specific  data  would  be 
required  for  facilities  that  already  have 
equipment  and  meat  the  conditional 
verification  concmtrations  set  for 
Marathon.  The  commenter  also 
suggested  that  facilities  with  eqiiipment 
already  on-site  may  be  held  to  a 
different  standard  with  regard  to  ground 
water  because  they  have  already 
generated  the  waste. 

Response:  The  delisting 
concentrations  propoaed  for  Marathon 
are  specific  to  Marathon's  petitioned 
residual  solids  to  be  genwated  in  Texas 
City.  Texas,  and  are  not  necessarily 
applicable  to  wastes  generated  at  any 
other  refineries.  Sections  260.20  and 
260.22  provide  an  exclusion  procedure 
allowing  persons  to  demonstrate  that 
specific  wastes  should  not  be  regulated 
as  a  hazardous  waste.  Marathon's 
petitioned  treatment  residues  will  be 
generated  from  treating  K048  and  K051 
wastes  by  specific  thermal  desorption 
and  stabilization  processes  (see  58  FR 
6925  for  a  complete  description),  and 
the  Agency  determined  that  the 
constituents  in  the  petitioned  waste 
would  not  leech  and  migrate  at 
concentrations  above  the  Agency's 
health-based  levels  used  in  delisting 
decision-making.  Based  on  the  Agency's 
evaluation  of  the  processes  generating 
Marathon's  waste,  and  the  estimated 
volume  of  waste  that  would  be 
generated  annually,  the  Ageniry 
developed  the  testing  conditions  and 
established  the  delisting  concentrations 
for  the  proposed  exclusion.  The  Agency 
believes  that  the  proposed  testing 
conditions  for  Marathon  may  be 
considered  as  a  "guideline"  for  other 
facilities  seeking  to  delist  similar 
wastes.  However,  Marathon's  petition 
was  only  for  the  treatment  residuals 
generated  at  its  facility  and  did  not 
include  adequate  data  for  any  other 
wastestreams.  Therefore,  the  exclusion 
granted  by  today's  rule  is  only 
applicable  to  l^rathon's  waste.  Tlie 


testing  conditions  presented  for 
Marathon  do  not  limit  the  constituents 
or  concentrations  for  future  exclusions 
for  other  refining  wastes. 

For  those  feci  lilies  with  full-scale 
equipment  already  on-site,  the 
regulatory  requirements  for  petitioning 
for  exclusion  are  no  different  than  those 
for  Marathon.  Facilities  may  still  submit 
analytical  data  characterizing  its 
petitioned  waste,  except  such  data 
would  be  fit>m  waste  generated  from 
full-scale  processes. 

Facilities  that  generate  waste  from 
full-scale  operations  may  also  need  to 
submit  ground-water  monitoring  data,  if 
the  petitioned  waste  has  been  disposed 
of  in  an  on-site  or  off-site  land-based 
waste  disposal  unit  [e.g.,  landfill, 
surface  impoundment).  Such  data 
obviously  would  not  be  available  for 
wastes  that  have  not  yet  been  generated 
from  a  full-scale  operation,  such  as 
Marathon's.  In  cases  where  ground- 
water monitoring  data  would  provide 
additional  information  about  uie 
petitioned  waste  (i.e.,  where  the 
petitioned  waste  made  up  a  significant 
portion  of  the  waste  in  a  land-based 
unit),  a  petitioner  would  be  requested  to 
submit  information  to  demonstrate  that 
the  petitioned  waste  has  not  caused 
ground-water  contamination.  The 
requested  information  would  normally 
be  available  under  the  subtitle  C  RCRA 
requirements  in  subpart  F  of  §§  264  and 
265.  In  lieu  of  submitting  this 
information  as  part  of  the  petition,  a 
petitioner  may  simply  identify  the 
permitting  authority  that  has  possession 
of  such  data.  For  detailed  information 
on  use  of  ground-water  data  in  delisting 
decisions  see  54  FR  41930.  October  12. 
1989. 

Use  of  the  EPACML 

Five  conunentere  expressed  support 
for  the  Agency's  proposed  use  of  the 
EPACML  for  this  delisting.  Several 
commenters,  however,  had  comments 
regarding  specific  aspects  of  the  model. 

Comment:  Three  com  men  ten 
believed  that  the  EPACML  was  run 
without  regard  to  attenuating 
mechanisms  such  as  biodegradation, 
hydrolysis,  solubility,  and  soil 
adsorption  for  individual  organic 
constituents  or  classes  of  constituents, 
and  that  the  Agency  has  neglected  finite 
time  and  source  considerations.  The 
commentere  believed  that  high 
molecular  weight,  surface  adsorbing 
compounds  like  chrysene,  with  little 
potential  to  migrate,  should  not  receive 
the  same  dilution/attenuation  factor 
(DAF)  derived  fiom  the  EPACML  as 
more  mobile  constituents.  As  a  result, 
the  commenten  believed  that  the  DAF 
used  for  evaluating  Marathon's  wraste  is 


too  conservative  and  thus  the  proposed 
delisting  levels  for  semivolatile  organic 
compounds  should  be  raised 
accordingly. 

Response:  The  Agency  recognizes  that 
biodegradation  can  occur  in  the 
subsurface,  and  has  finalized  a  protocol 
for  the  development  of  biodegradation 
rates  for  use  in  the  EPACML.  See  55  FR 
22300  (June  15, 1988).  However,  the 
Agency  does  not  yet  have  sufficient  data 
to  develop  a  nationwide  probability 
distribution  of  biodegradation  rates  for 
any  of  the  organic  contaminants  of 
concern.  Similarly,  the  Agency  also 
agrees  that  adsorption  can  occur.  In  fact, 
the  EPACML  as  used  can  incorporate 
different  types  of  sorption  mechanisms, 
as  long  as  they  follow  a  linear 
equilibrium  isotherm.  However,  at  the 
present  time,  there  are  insufficient  data 
available  to  the  Agency  for  general  soil 
minerals  to  accurately  model  nonlinear 
sorption  processes.  In  addition,  none  of 
the  commenters  provided  specific  data 
or  procedures  to  allow  incorporation  of 
biodegradation  and  adsorption 
mechanisms  in  delisting  evaluations. 
Therefore,  both  for  biodegradation  and 
adsorption,  the  Agency  believes  the 
assumption  of  a  reasonable  worst-case 
scenario  is  appropriate. 

The  EPACML  used  to  establish 
delisting  levels  also  did  not  factor  in  the 
hydrolysis  of  the  constituents  of 
concern.  However,  the  EPACML  as 
applied  can  not  easily  account  for 
degradation  products  produced  by 
hydrolysis,  and  therefore,  does  not 
account  for  the  hazards  associated  with 
hydrolysis  byproducts.  The  Agency  is 
still  developing  a  method  to  address 
hydrolysis  and  hydrolysis  byproducts 
(see  55  FR  11823,  March  29, 1990).  In 
any  case,  the  key  organic  constituents 
evaluated  in  the  proposed  delisting  for 
Marathon  are  relatively  stable 
hydrocarbons.  These  compounds  are  not 
expected  to  undergo  any  significant 
hydrolysis  under  normal  conditions. 
Therefore,  for  this  class  of  compounds, 
hydrolysis  will  not  effectively  reduce 
the  levels  during  ground-water 
transport. 

The  Agency  also  recognizes  that  the 
infinite  source  assumption  (i.e.,  there 
will  continue  to  be  a  steady  source  for 
each  constituent  indefinitely)  may  not 
hold  true  for  some  constituents  in  some 
wastes.  However,  the  Agency  does  not 
believe  that  there  are  sufficient  data 
available  at  present  to  support  the  use 
of  a  finite-source  model  Moreover,  the 
commentere  did  not  provide  any 
specific  data  in  this  respect.  The  Agency 
is  currently  evaluating  methods  to 
address  finite-source  constituents  and 
may  consider  use  of  these  methods 
when  they  become  available.  However. 
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the  Agency  believes  that  since  many 
contaminants  do  behave  as  an  infinite 
source,  that  this  is  an  appropriate 
reasonable  worst-case  assumption. 

Development  of  Health-based  Levels 

Comment:  One  commenter  believed 
that  the  development  of  health-based 
levels  for  ground-water  consumption 
using  single,  high-end  exposure 
assumptions  was  overly  conservative 
and  provided  "bounding  estimates" 
rather  than  "high-end"  human  exposure 
estimates.  The  commenter  supported 
the  use  of  a  wide  range  and  distribution 
of  parameter  values  in  "Monte  Carlo" 
analyses  to  develop  more  reasonable 
health-based  levels  (HBLs).  Such  a 
concept  was  suggested  in  EPA's  own 
guidance  on  exposure  assessment  as  one 
possible  approach. 

Response:  The  Agency  disagrees  with 
the  commenter  that  the  point  estimates 
used  in  the  exposure  equations  are 
overly  conservative.  The  single  point 
estimates  for  ground-water  consumption 
(e.g.,  2  liters/day,  70-year  exposiu^ 
duration,  70-year  lifetime)  are 
representative  of  plausible,  high- 
exposiue  scenarios.  The  Agency 
remains  concerned  with  protecting  the 
most  exposed  individuals  who  may  be 
exposed  to  contaminated  water/media. 
Therefore,  the  EPA's  use  of  single,  high- 
end  parameters,  which  when  taken 
together  form  bounding  estimates,  is 
justified.  Regarding  the  use  of 
distributions  and  Monte  Carlo  analyses, 
the  Exposure  Assessment  Group  of 
EPA's  Office  of  Health  and 
Environmental  Assessment  prepared  the 
"Exposure  Factors  Handbook"  in  1989 
as  guidance  for  the  Agency.  The  validity 
of  Monte  Carlo  analyses  depends  on 
how  well  the  distribution  of  each 
parameter  is  defined,  and  EPA  must 
ensure  that  the  distributions  provided  in 
the  Handbook  are  appropriate  for 
specific  purposes  prior  to  using  them. 
At  this  time,  the  distribution  of  many 
parameters  is  not  well  defined,  and  thus 
EPA  does  not  anticipate  using  Monte 
Carlo  analyses  for  predicting  exposure 
parameters  for  delisting  evaluations. 

List  of  Constituents  for  Verification 
Testing 

Comment:  Two  commenters 
supported  the  approach  used  in  the 
proposed  exclusion  for  "tailoring"  the 
list  of  constituents  for  verification 
testing.  One  commenter,  however, 
objected  to  the  number  and  type  of 
constituents  selected.  This  commenter 
suggested  that  the  Agency's  selected  set 
of  constituents  was  excessive  for  both 
the  inoi^anic  and  organic  constituents. 
The  commenter  believed  that  the  data 
submitted  in  the  petition  demonstrate 


that  a  smaller  set  of  constituents  is 
reasonable.  The  commenter  contended 
that  only  three  metals  [i.e.,  chromium, 
lead,  and  nickel)  presented  a  reasonable 
potential  for  concern.  The  commenter 
also  believed  that  testing  for  volatile 
organic  constituents  was  unwarranted, 
because  the  process  operates  under 
controlled  conditions  that  ensure 
removal  of  all  volatile  constituents. 

Response:  The  Agency  disagrees  with 
the  commenter  and  believes  that 
monitoring  for  the  proposed  list  of 
constituents  is  needed  to  ensure  that 
Marathon's  full-scale  thermal 
desorption  system  will  be  operating  as 
described  in  the  petition.  All  of  the 
constituents  on  the  list  were  found  at 
significant  concentrations  in  either 
Marathon's  imfiltered  sludge  or  the 
untreated  filter  cake.  Tlie  Agency 
considers  Marathon's  pilot-scale  data 
too  limited  to  justify  removal  of  any  of 
the  constituents  in  the  verification 
testing  list.  The  Agency  feels  that 
Marathon  must  verify  Uiat  its  full-scale 
thermal  desorption  system  is  as  effective 
at  removing  the  hazardous  constituents 
of  concern  as  Marathon  demonstrated 
with  the  pilot-scale  imit.  Furthermore, 
the  exclusion  includes  a  mechanism  for 
terminating  the  monthly  organic  testing 
requirement  (i.e..  Condition  (1)(C)),  if  as 
the  commenter  suggested,  organic 
constituents  are  not  of  concern.  The 
Agency  believes  that  the  conditional 
testing  proposed  ensures  effective 
treatment,  yet  provides  the  option  for  a 
reduction  in  Marathon's  analytical 
burden  if  the  full-scale  system  operates 
successfully.  Therefore  the  list  of 
constituents  for  verification  testing  in 
Conditions  (3)(A)  and  (3)(B)  will  remain 
as  proposed. 

Indicator  Parameters 

In  the  proposal  the  Agency  requested 
comments  on  setting  a  process-based 
total  level  (3  ppm)  for  1 -methyl 
naphthalene  (and  possibly  other 
constituents)  as  an  indicator  that 
Marathon's  full-scale  thermal 
desorption  system  operates  effectively 
in  removing  organic  constituents.  One 
commenter  supported  and  one 
commenter  opposed  the  use  of  total 
constituent  concentrations  as  indicator 
parameters. 

Comment:  The  first  commenter 
believed  that  more  than  one  indicator 
parameter  may  be  necessary  to  confirm 
that  semivolatile  organics  are  below 
levels  of  concern  in  the  treated  residual 
solids.  The  commenter  indicated  that 
while  1-methyl  naphthalene  (boiling 
point  =  465  °F)  may  predict  success  at 
desorbing  semivolatiles  from  the 
processed  solids  in  most  circumstances, 
some  semivolatiles  (such  as 


benzo(a)pyrene)  with  boiling  points  at 
or  above  600  "F  may  still  remain. 

The  second  commenter,  however, 
argued  that  the  use  of  the  procMs-based 
total  cwganic  concentrations  as  indicator 
parameters  is  neither  appropriate  nor 
warranted.  This  commenter  stated  tliat 
leachable  concentrations  derived  from 
health-based  levels  through  the  use  of 
the  EPACML  represent  a  more  viable 
and  defendable  delisting  criteria.  This 
commenter  contended  that  Marathon's 
thermal  desorption  process  showed 
little  variability  during  treatability 
demonstrations,  and  therefore,  did  not 
warrant  the  additional  verification 
testing  requirement  (i.e.,  inclusion  of  1- 
methyl  naphthalene  in  the  testing 
conditions). 

Response:  The  Agency  believes  that  in 
this  case,  an  additional  requirement  of 
testing  for  indicator  parameters  is 
necessary  to  ensure  that  the  full-scale 
thermal  desorption  unit  operates  as 
efficiently  as  the  pilot-scale  imit  in 
removing  all  organic  constituents  of 
concern.  The  Agency  considera 
Marathon's  pilot-scale  data  too  limited 
to  justify  the  use  of  leachable 
concentrations  alone  to  verify  effective 
operation.  As  noted  in  the  proposed  rule 
(see  58  FR  6934).  the  Agency  believes 
that  setting  a  maximum  total  level  for  a 
key  indicator  chemical  will  provide 
additional  assurance  that  the  process  is 
operated  properly.  While  the  Agency 
considered  establishing  operating 
parametera  for  the  treatment  process  to 
ensure  proper  operation,  {e.g., 
temperature),  the  Agency  believes  that 
testing  for  key  constituents  would  be  a 
mora  direct  indication  that  the  process 
is  operating  effectively.  This  type  of 
requirement  also  allows  Marathon  mora 
latitude  in  selecting  the  optimum 
operating  parameters  to  attain  effisctive 
treatment. 

The  Agency  disagrees  with  the  second 
commenter  that  the  process-based  total 
constituent  concentrations  are  less 
viable  or  defensible  indicaton  of  system 
operation  than  those  leachable 
constituent  concentrations  derived  fit>m 
health-based  levels  through  the  use  of 
the  EPACML.  While  the  total 
constituent  concentrations  are  not  based 
on  health-based  levels,  the  Agency 
believes  they  reflect  the  overall 
performance/efficiency  of  Marathon's 
treatment  process,  and  thus  provide 
additional  assurance  that  the  system  is 
operating  as  described  in  Marathon's 
petition. 

The  Agency  continues  to  believe  that 
1-methyl  naphthalene  is  a  good 
indicator  parameter  for  monitoring  the 
overall  performance  of  the  full-scale 
thermal  desorption  unit,  because  of  this 
constituent's  prevalence  in  Marathon's 
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waste  (mo  58  FR  6925).  Fuithennore, 
tha  Agency  agraaa  with  tha  first 
commantar  that  additional,  higher 
boiUnfl  point  oonstituai^  should  also 
beindudad  in  tha  verification  testing. 
Of  tha  organic  constituents  of  concam 
detected  in  Marathon's  petitioned  waste 
(see  58  FR  6925  for  details). 
benzo(a)pyTeoe  has  the  highest 
molecular  weight,  and.  as  the 
commantar  pointed  out,  a  relatively 
high  boiling  point  As  thermal 
desorption  is  temperature-dependent, 
benzo(a)pyrBna  should  ha  a  suiuble 
indicator  parameter  far  monitoring  the 
removal  ol  thoaa  constituents  with 
boiling  pc^ts  above  that  of  1 -methyl 
naphthalene  (465**  F)  from  Marathon's 
K051/K048  wastes.  Therefore,  in  order 
to  ensure  that  the  full-scale  imit 
operates  efiectively  in  removing  all 
organic  constituents  of  concern,  the 
Agency  is  Including  both  1-methyl 
naphthalene  and  baiiso(a)pyrane  as 
inaicator  parameters  in  the  verification 
testing  requirements  (in  Condition 
(3)(C))  finalised  in  today's  notice.  The 
Agency  ia  setting  a  delisting  level  of  3 
ppm  for  benzo(a)pyraie  based  on  the 
same  rati(male  as  for  1-methyl 
naphthaloie  (see  58  FR  6935). 

C.  Final  Agency  Decision       I 

For  the  reasons  stated  in  both  the 

£roposal  and  this  notice,  the  Agency 
alieves  that  Marathon's  residual  solids 
should  be  excluded  from  hazardous 
waste  control  The  Agmcy,  therefore,  is 
granting  a  final  exclusion  to  Marathon 
Oil  Company,  located  in  Texas  City. 
Texas,  fat  its  residual  solids,  described 
in  its  petition  aa  Q>A  Hazardous  Waste 
Nos.  IC051/1C048. 

This  exclusion  only  applies  to  the 
processes  and  waste  volume  (a 
maximum  of  1,000  cubic  yards 
generated  annually)  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition 
(e.g.,  if  levels  of  hazardous  constituents 
increased  significantly)  or  increase  in 
waste  volume  occurred.  Accordingly, 
the  facility  would  need  to  file  a  new 
petition  for  the  altered  waste.  The 
faciUty  must  treat  waste  generated  in 
excess  of  \J0O0  cubic  yards  per  year  or 
from  changed  processes  as  hazardous 
until  a  new  exclusion  is  granted. 

Although  managamnt  of  die  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  iurisdicticMi 
upon  final  promulgation  of  an 
exclusion,  tha  generator  of  a  delisted 
waste  must  either  treat,  store,  or  diq>ose 
of  the  waste  in  an  on-site  fiMility.  or 
eoMun  that  tha  waste  ia  del'Toad  to  an 


off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted. 
Ucensed.  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  vrasta 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  ledaima  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation. 

m.  Limited  ECEkI  oTFederal  Exclosion 

The  final  exclusion  being  nanted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  pnwram.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EFA's,  pursuant  to  section  3009  of 
RCRA.  "These  more  stringent 
requirements  may  Include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  petitioner's  waste  may  be 
regulated  imder  a  dual  system  (i.e.,  both 
Federal  (RCRA)  and  SUte  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  imder  State  law. 

IV.  Effective  Date 

This  rule  is  effective  ^ily  27, 1993. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effiective  in  less  than  six  months  when 
the  reg\ilated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  xmnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  eff^active  date  of  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  e%ctive  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act.  pursuant  to  5  U.S.C. 
553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  B>A 
must  judge  whether  a  regulation  ia 
"mayot"  and  therefore,  nibject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  because  its  efiiact  is  to 
reduce  the  overall  coats  and  economic 
impact  of  EPA's  hazardous  vrasta 
management  regulationa.  Thia  reduction 


is  achieved  by  excluding  waste 
generated  at  a  specific  fociUty  from 
EPA's  lists  of  hazardous  wastes,  thereby 
enabUng  tha  facility  to  treat  its  waste  as 
non-haurdous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today'a  rule.  Thia  rule  is  not  a  major 
regulation,  therefore  no  Regulatory 
Impact  Analysis  is  required. 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  impact  on  small  entities 
because  its  effect  will  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations  and  it  is  limited  to  one 
facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwork  Redaction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  ana 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511. 44  U.S.C  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

LisU  of  Snblects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  IS,  1993. 
leffisry  D.  Denit, 
Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261-4DENT1F1CATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905. 6912(8),  6921. 
6922,  and  6938. 

2.  In  part  261.  table  2  of  appendix  DC 
add  the  following  wastestream  in 


Mara1tx>n  Oi 


UMI 
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alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX— Wastes  Excluded  Under 
§§  260.20  and  260.22 


Table  2.— Wastes  Excluded  From  Specirc  Sources 


FadNty 


Address 


Waste  description 


Marathon  01  Co. 


Texas  Citv.  Texas 


Residual  solids  (at  a  maximum  annual  generation  rata  of  1 ,000  cubic  yards)  generated  from  the  ther- 
mal desorption  treatment  and,  where  necessary,  stabilization  of  wastewater  treatment  plant  API/ 
OAF  filter  cake  (EPA  Hazardous  Waste  Nos.  K048  and  K051).  after  [insert  date  of  publication). 
Marathon  must  Implement  a  testing  program  that  meets  the  foHowirvg  conditions  for  the  exclusion 
to  be  valid: 

(1)  Testinff.  Sample  collection  and  analyses  (including  quality  control  (QC)  procedures)  must  be  per- 
formed according  to  SW-846  methodologies.  If  EPA  Hidges  the  treatment  process  to  be  eHective 
under  the  operating  conditiorts  used  during  the  initial  verification  testir)g.  ManHtnn  rnay  replace  the 
testing  required  in  Condition  (1)(A)  with  Vie  testing  required  in  Condition  (1)(B).  Marathon  nrHJSt 
continue  to  test  as  specified  in  Condition  (1)(A),  including  testing  for  organics  in  Conditions  (3MB) 
and  (3)(C).  until  and  unless  notified  by  EPA  in  writing  that  testing  in  Condition  (1)(A)  may  be  re- 
placed by  Condition  (1)(B),  or  that  testing  for  organics  may  be  terminated  as  described  in  (tKC) 
(to  ttie  extent  directed  by  EPA). 

(A)  Initial  Verification  Tesbnff.  During  at  least  the  first  40  operating  days  of  ful-scale  operation  of  the 
thermal  desorption  unit.  MarattKxi  must  monitor  itie  operating  corxMions  and  analyze  5-day  com- 
posites of  residual  solids.  5-day  composites  must  be  composed  of  representative  grab  sanvtes 
collected  from  every  batch  during  each  5-day  period  of  operation.  The  samples  must  be  artaiyzstf 
prior  to  disposal  of  tt>e  residual  solids  for  constituents  listed  in  Condition  (3).  Marathon  must  report 
the  operational  ar>d  analytical  test  data,  including  quality  control  information,  obtained  during  this 
initial  period  no  later  than  90  days  after  the  treabrnent  of  the  first  full-scale  batch. 

(B)  Sijt)S9quent  Verification  Testing.  Following  notification  by  EPA,  Marathon  may  substitute  the  test- 
ing conditions  in  (1)(B)  for  (1)(A).  Marathon  must  continue  to  monitor  operating  conditions,  and 
analyze  samples  representative  of  each  month  of  operation.  The  samples  must  be  composed  of 
representative  grab  samples  collected  during  at  least  the  first  five  days  of  operation  of  each 
month.  These  monthly  representative  samples  must  be  analyzed  lor  the  constituents  listed  in  Con- 
dition (3)  prior  to  the  disposal  of  the  residual  solids.  Marathon  may,  at  its  discretion,  analyze  com- 
posite samples  gathered  more  frequently  to  demonstrate  that  smaller  batches  of  waste  are 
nonhazardous. 

(C)  Teminalion  ol  Organic  Tasting:  Marathon  riMist  continue  testing  as  required  under  CondMon 
(1)(B)  for  organic  constituents  specified  in  Conditions  (3)(B)  and  (3)(C)  until  the  analyses  submil- 
led  under  Condition  (1)(B)  show  a  minimum  of  four  consecutive  nxxithly  representative  sanyles 
with  levels  of  specific  constituents  significantly  below  the  delisting  levels  in  Conditions  (3)(B)  and 
(3)(C).  and  EPA  notifies  Marathon  in  writing  that  nwntNy  testing  for  specific  organic  cortsktuents 
may  be  terminated.  Following  termirurtion  of  montf^ly  testing.  Marattx>n  nMJSt  continue  to  test  a  rep- 
resentative 5-day  composite  sample  for  all  constituents  listed  in  Corvjitions  (3)(B)  aixJ  (3HC)  on  m\ 
annual  basis.  If  delisting  levels  for  any  constituents  listed  in  Conditions  (3)(B)  and  (3KC)  are  ex- 
ceeded in  the  annual  sample.  Marathon  must  reinstitute  complete  testing  as  required  in  Condttion 
(1)(B). 

(2)  Waste  HokMrig  and  Handling:  Marathon  must  store  as  hazardous  an  residual  solids  generated 
until  verification  testing  (as  specified  in  CondMons  (1)(A)  and  (t)(B))  is  completed  tod  vaM  an^ 
sis  demonstrates  ttut  Condition  (3)  is  satisfied.  If  the  levels  of  hazardous  constituents  in  the  sam- 
ples of  residual  solids  are  below  all  of  the  levels  set  forth  in  Condition  (3),  then  the  residual  solids 
are  non-hazardous  and  may  be  managed  and  disposed  of  in  accordance  with  all  applicable  solid 
waste  regulations.  If  hazardous  constituent  levels  in  any  5-day  composite  or  other  representative 
sample  equal  or  exceed  any  of  the  delisting  levels  set  in  Condition  (3),  tt>e  residual  solids  gerv 
erated  during  the  corresponding  time  period  must  be  retreated  and/or  stabilized  as  allowed  below, 
until  tt)»  residual  solids  meet  ttwse  levels,  or  managed  and  disposed  of  in  accordance  with  SUb- 
lltie  C  of  RCRA. 

If  the  residual  solids  contain  leachable  irxxganic  concentratiorw  at  or  above  tt>e  delisting  levels  set 
forth  in  Condition  (3)(A),  then  Marathon  may  stabilize  the  ntaterial  with  Type  1  portiand  cement  as 
demonstrated  in  the  petition  to  immobilize  the  metals.  Following  stabilization,  Marathon  must  re- 
peat analyses  in  Condition  (3KA)  prior  to  disposal. 

(3)  Delisting  Levels.  Leachable  concentiations  in  Conditions  (3)(A)  and  (3)(B)  must  be  measured  in 
the  waste  leachate  by  the  method  specified  in  40  CFR  26t  .24.  The  indicator  parameters  in  Condi- 
tion (3)(C)  must  be  measured  as  the  total  concentration  in  (he  waste.  Concentrations  must  be  less 
than  the  following  levels  (ppm): 

(A)  Inorganic  Constituents,  antimony-0.6:  arsenic,  chromium,  or  silver-5.0:  bariunv  100.0;  beryNium- 
0.4;  cadmium-0.5;  lead-1.5;  mercury-0.2;  nicfcei-IO.O;  selenium-1.0;  vanadiurn-20.0. 

(B)  Organic  Constituents:  acenaphthene-200:  benzene-0.5;  ben2O(a)an1hracene-0.01; 
benzo(a)pyrene-0.02;  b«nzo(b)fluoranthene-0.02:  chrysene-O  02;  etfiyl  benzene-70:  fluoranthene- 
100;  fluorene-100;  naph(haier>e-100;  pyrena-100;  toluene-100. 

(C)  Indicator  Parameters:  l-me»iy(  napMhalena-3:  b«nzo(a)pyi«ne-3. 
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Table  2.— Wastes  Excluded  From  Specirc  Sources— Continued 


FacMty 


AddTMS 


Waste  description 


(4)  Changes  In  Opt^ing  Condhlons.  Alter  completing  the  initial  verification  test  period  in  Condition 
(1KA).  If  Marathon  significantiy  changes  the  operating  conditions  estat)lished  under  Condition  (1), 
Marathon  must  notify  ttie  Agency  in  «imtir>g.  After  written  approval  by  EPA,  Marathon  must  re-insti- 
tute the  testing  required  in  Condition  (1)(A)  for  a  minimum  of  four  5-day  operating  periods.  Mara- 
tion  must  report  the  operations  and  test  data,  required  by  Condition  (1)(A).  Including  quality  con- 
trol data,  obtained  during  this  period  no  later  than  60  days  after  the  changes  take  place.  Following 
written  notification  by  EPA.  Marathon  may  replace  testing  Condition  {l)(A)  with  (1)(B).  Marathon 
must  fuHW  al  other  requirements  In  Condition  (1),  as  appropriate. 

(5)  Oela  Subminals.  At  least  two  weeks  prior  to  system  start-up.  Marathon  must  notify  In  writing  the 
Section  CMef  DeisUng  Section  (see  address  below)  when  the  thermal  desorption  and  stabilization 
unit  w«  be  orvNne  and  waste  treatn>ent  wifl  begin.  The  data  obtained  through  Condition  (1)(A) 
must  be  submitted  to  tie  Section  Chief,  Delisting  Section.  OSW  (05-333),  U.S.  EPA,  401  M 
Street.  SW..  Washington,  DC  20460  within  the  time  period  specified.  Records  of  operating  condi- 
tkxw  and  analytical  data  from  CondWon  (1)  must  be  compiled,  summarized,  and  maintained  on 
atte  tor  a  minimum  of  five  years.  These  records  and  data  must  be  furnished  upon  request  by  EPA 
or  the  State  o4  Texas  and  made  available  for  irtspection.  Failure  to  submit  the  required  data  within 
the  specified  time  period  or  maintain  the  required  records  on  site  (or  the  specified  time  will  be  corv 
sidered  by  EPA,  at  its  discretion,  sufficient  basis  to  revoite  the  exclusion  to  the  extent  directed  by 
EPA.  AH  data  nvjst  be  accompanied  by  a  signed  copy  of  the  following  certification  statement  to  at- 
test to  the  truth  ar>d  accuracy  of  tfw  data  submitted: 

"Under  civil  arti  crimirial  peruiity  of  law  for  the  making  or  sut>miss)on  of  false  or  fraudulent  state- 
ments or  represerttatram  (pursuant  to  the  applicable  provisions  of  the  Federal  Code,  which  irv 
dude.  but  may  not  be  limited  to,  18  U.S.C.  1001  and  42  US  C  6928).  I  certify  that  the  informatkm 
contained  In  or  accompanying  tfiis  document  is  tnje,  accurate,  and  conplete. 

As  to  the  (those)  identified  sections(s)  of  9ms  document  for  which  I  cannot  personally  verify  its  (their) 
truth  and  accuracy.  I  certify  as  the  company  official  having  supervisory  responsibility  for  the  per- 
sons who.  actir>g  under  my  direct  instructions,  made  the  verification  ttiat  this  information  is  true, 
accurate,  and  complete. 

In  the  event  that  any  of  this  informatkx)  is  determined  by  EPA  in  its  sole  discretion  to  be  false,  inac- 
curate, or  incomplete,  arxj  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree 
that  this  exclusion  of  waste  will  be  void  as  If  it  never  had  effect  or  to  the  extent  directed  by  EPA 
and  that  the  company  will  be  liable  lor  any  actions  taken  in  contravention  of  the  company's  RCRA 
and  CERCLA  obligations  premised  upon  the  compan/s  reliance  on  the  vokJ  exckision." 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  . 

50  CFR  Part  625  | 

[Docket  No.  93049»-3172;  LD.  I040693A] 

Rm  0648-AE96 

i 
Summer  Rounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  is.sues  this  rule  to 
implement  the  con.servalion  and 
management  measures  contained  in 
Amendment  3  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (amendment).  The 
amendment  increased  the  amount  of 
summer  flounder  that  may  be  on  board 
an  otter  trawl  vessel  from  November  1 
through  April  30  before  becoming 
subject  to  the  minimum  mesh  size 
requirement  frtim  less  than  100  pounds 


(45.4  kg)  to  less  than  200  pounds  (90.8 
kg):  revises  the  boundary  of  the  seasonal 
fishing  area  exempt  from  the  minimum 
mesh  size  requirement;  and  implements 
a  framework  measure  to  adjust  the 
boundary  and  season  of  the  exemption 
area.  The  intent  of  the  amendment  is  to 
enhance  compliance  with  and 
enforcement  of  the  minimum  mesh  size 
requirement,  and  to  minimize  the 
potential  for  excessive  discards  of  legal- 
sized  summer  flounder. 
EFFECTIVE  DATE:  August  26, 1993. 
ADDRESSES:  Copies  of  the  amendment, 
the  environmental  assessment  (EA),  and 
the  regulatory  impact  review  (RIR)  are 
available  from  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  Fishery  Policy 
Analyst,  508-281-9101. 
SUPPtEMENTARY  INFORMATION:  The 
amendment  was  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  in  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  and  the  New 


England  and  South  Atlantic  Fishery 
Management  Councils.  A  notice  of 
availability  for  the  amendment  was  . 
published  in  the  Federal  Register  on 
April  9. 1993  (58  FR  18365),  and  the 
proposed  rule  was  published  on  May 
12,  1993  (58  FR  27987). 

The  management  unit  for  the 
amendment  is  summer  flounder 
[Paralichthys  dentatus)  in  U.S.  waters  in 
the  western  Atlantic  Ocean  from  the 
Southern  border  of  North  Carolina 
northward  to  the  U.S.-Canadian  border. 
This  final  rule  increases  the  amount  of 
summer  flounder  that  may  be  on  board 
a  vessel  from  November  1  through  April 
30  before  a  vessel  becomes  subject  to  the 
minimum  mesh  size  requirement, 
revises  the  boundary  of  a  seasonal 
fishery  area  where  vessels  are  exempt 
from  the  minimum  mesh  size 
requirement,  and  provides  for  the 
annual  adjustment  of  the  season  and 
boundary  of  the  exemption  area. 

The  Tirst  measure  is  intended  to 
minimize  the  waste  of  legal  sized 
summer  flounder  while  keeping  the 
discard  of  undersized  summer  founder 
at  a  conservative  level.  From  November 
1  through  April  30,  an  otter  trawl  vessel 
with  a  Federal  permit  may  land  or 
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[)ossess  summer  flounder  in  an  amount 
ess  than  200  pounds  (90.8  kg]  before 
being  required  to  comply  with  the 

minimum  mesh  restriction.  From  May  1 
through  October  31,  an  otter  trawl  vessel 
with  a  Federal  permit  may  land  or 
posses  summer  flounder  in  an  amount 

less  than  100  poimds  (45.4  kg)  before 
the  minimum  mesh  requirement  applies 
during  this  period.  Vessels  Ashing  with 
an  exemption  certificate  in  the 
exemption  area,  set  forth  in 
§  625.24(b)(1),  from  November  1  through 
April  30  remain  exempt  from  the 
minimum  mesh  size  requirement  and 
may  retain  any  amount  of  legal-sized 
summer  flounder. 

The  second  measure  revised  the 
boundary  of  a  limited  area  where 
vessels  may  fish  with  an  exemption 
permit  from  November  1  through  April 
30  without  being  subject  to  the 
minimum  mesh  size  requirement.  The 
boundary  implemented  by  this  final  rule 
is  a  straight  line  following  72°30'  W. 
longitude  from  the  U.S.  coast  to  the 
outer  boundary  of  the  EEZ.  TTiis 
boundary  line  is  identical  to  the  line 
implemented  by  emergency  action  by 
the  Secretary  of  Commerce  at  the 
request  of  the  Council  and  ASMFC  (57 
FR  58150,  December  9, 1992).  The 
emergency  regulation  was  extended 
through  April  30, 1993  (58  FR  13560, 
March  12, 1993). 

This  rule  makes  the  boundary 
revision  permanent,  and  provides  a 
framework  mechanism  by  which  the 
Regional  Director  may  annually  adjust 
the  season  and  boundary  of  the 
exemption  area  to  minimize  discarding 
which  may  occur  as  a  result  of  sublegal- 
sized  summer  flounder  migrating  into 
the  exemption  area. 

The  third  measure  is  the  framework 
mechanism  that  allows  the  Regional 
Director  to  adjust  annually  the  boundary 
of  the  exemption  area  by  30-minute 
intervals  of  longitude  or  latitude  and 
adjustments  to  the  season  in  2-week 
intervals.  The  goal  of  the  adjustment 
process  is  to  achieve  a  discarding  rate  in 
the  exemption  area  of  below  10  percent 
by  weight.  As  part  of  its  annual  review 
of  catch  quotas  and  other  restrictions 
described  in  §  625.20  of  the  regulations, 
the  Summer  Flounder  Monitoring 
Committee  will  review  NMFS  sea 
sampling  data  and  winter  trawl  survey 
information  regarding  the  size  and  area 
distribution  of  the  summer  flounder 
resource  and  make  recommendations 
regarding  adjustments  to  the  seascm  and 
boundary  of  the  area  to  the  Regional 
Director. 

Technical  Change 

The  amendment  implements  a 
te<:hnical  change  requested  by  the 


Council  to  make  the  provision 
governing  net  modifications  consistent 
with  a  similar  provision  in  the 
Northeast  Multispecies  Fishery 
Management  Plan.  The  rule  allows  nets 
with  a  "bull  rope"  of  the  same  size  as 
that  allowed  in  the  regulations 
governing  the  multispecies  fishery.  This 
is  desirable  because  many  fishermen 
engage  in  both  fisheries. 

Administrative,  CUrifying,  and 
Enforcement  Changes 

These  regulations  include  provisions 
of  an  administrative  nature  that  were 
proposed  by  NMFS  to  clarify  the  intent 
of  the  amendment  or  enhance 
enforcement.  These  are:  (1)  A 
modification  to  $  625.8(a)(7)  to  clarify 
that  nets  or  netting  meeting  the 
requirements  of  §  625.24  may  be  carried 
on  board;  (2)  a  modification  to  the 
prohibition  on  purchases  of  summer 
flounder  in  §  625.8(c)(4)  to  clarify  that 

fiurchases  may  be  made  from  vessels 
awfully  fishing  in  state  waters;  (3)  a 
clarification  to  the  section  authorizing 
the  Regional  Directs  to  terminate  the 
small  mesh  exemption  in 
S  625.24(b)(l)(i)  by  changing  the  phrase 
"the  remainder  of  the  year"  to  read  "the 
remainder  of  the  exemption  season",  to 
reflect  the  fact  that  the  exemption 
program  season  does  not  foil  within  a 
single  calendar  year;  (4)  a  minor  change 
to  §  625.24(b)(l)(ii)  that  changes  the 
phrase  "west  and  south"  to  "west  or 
south";  and  (5)  a  modification  to  the 
prohibition  on  net  modifications  in 
§  625.24(e)  to  prohibit  clearly  any  net 
modification  that  would  diminish  the 
size  of  the  mesh,  while  in  use,  to  a  size 
smaller  than  the  minimum  size 
specified  in  this  part. 

Changes  from  the  Proposed  Rale  to  the 
Final  Rule 

Two  modifications  to  §  625.8(c)  were 
added  at  the  request  of  the  NOAA 
Regional  Attorney  for  the  Northeast 
Region.  The  first  clarifies  that  a  person 
operating  a  vessel  which  is  not  issued 
a  moratorium  permit  is  subject  to  the 
recreational  size  limit  when  fishing  in 
the  EEZ.  The  second  clarifies  that  it  is 
illegal  for  a  person  to  possess  nets  or 
netting  with  mesh  not  meeting  the 
minimum  mesh  requirement  of  §  625.24 
if  the  person  possesses  summer  flounder 
in  or  from  the  EEZ  in  excess  of  the 
threshold  limit  in  §  625.24(a).  The 
absence  of  such  prohibitions  would 
have  prevented  prosecution  of 
individuals  operating  vessels  in  the  EEZ 
without  a  Federal  permit  who  were 
fishing  in  violation  of  the  recreational 
minimum  size  and  minimum  mesh  size 
requirement. 


The  final  regulations  also  modify  the 
discard  criteria  in  the  framework 
provision.  The  proposed  rule  stated  that 
the  goal  of  the  exemption  program 
would  be  a  discard  rate  of  less  than  10 
percent  by  number.  The  final  rule 
specifies  that  the  goal  of  the  program  is 
a  discard  rate  of  less  than  10  percent  by 
weight.  The  change  is  being  made 
because  it  is  impractical  to  expect  that 
sea  samplers  will  be  able  to  count  the 
number  of  fish  discarded  for  each 
species  and  tow. 

Comments  and  Responses 

The  only  comment  received  on  the 
proposed  rule  was  from  the  Department 
of  the  Interior,  which  requested  an 
extension  of  the  comment  period.  The 
request  was  denied  due  to  the  statutory 
requirements  of  the  Magnuson  Act. 

daasification 

The  Regional  Director  determined  that 
the  amendment  is  necessary  for  the 
conservation  and  management  of  the 
summer  flounder  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment  as  a  result 
of  this  rule.  A  copy  of  the  EA  may  be    - 
obtained  from  the  Council  (see 
ADDRESSES). 

An  informal  consultation  under 
section  7  of  the  Endangered  Species  Act 
(ESA)  was  concluded  for  the 
amendment  on  March  12, 1993.  As  a 
result  of  the  informal  consultation,  the 
Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  are  not  likely  to  adversely  affect 
endangered  or  threatened  species  or 
critical  habitat. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.O.  12291.  This 
determination  is  based  on  the  RIR 
prepared  by  the  Council.  A  copy  of  the 
RIR  may  be  obtained  fit>m  the  Council 
(see  ADDRESSES). 

The  General  Coimsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration 
when  this  rule  was  proposed,  that  if 
adopted,  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

liiis  rule  does  not  contain  a 
collection-of-information  requirement 
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for  purpoMS  of  the  Paperworic 
Reductian  Act. 

The  Council  detennined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire.  Massachusetts.  Rhode 
Island,  Ccmnecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  North  Carolina. 
For  New  Hampshire,  the  evaluation  was 
that  the  amendment  might  affect  the 
coMtal  tone  and  was  consistent.  For 
Pennsylvania,  the  Council  determined 
that  this  rule  will  not  affect  the  coastal 
zone.  This  determination  was  submitted 
for  review  by  the  responsibfe  state 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  New 
Hampshire,  Rhode  Island,  Connecticut, 
New  York,  and  Pennsylvania  agreed 
with  this  determination.  North  Carolina 
disagreed  vhth  this  determination 
relative  to  the  increase  in  the  possession 
Umit.  The  other  states  have  not  yet 
responded  and  consistency  is  inferred. 
The  Coimcil  responded  to  the  State  of 
North  Carolina  on  January  8, 1993,  and 
explained  that  although  Amendment  3 
may  not  be  a  mirror  image  of  the 
regulations  of  all  of  the  States  in  the 
management  unit  because  of  local 
difiisrences,  the  Council  is  "striving  to 
make  Amendment  3  consistent  with  the 
Coastal  Zone  Management  Plans  of  the 
several  coastal  States  to  the  maximum 
extent  practicable." 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

The  Regional  Director  has  determined 
that  fishing  activities  conducted  under 
this  rule  will  have  no  adverse  impacts 
on  marine  mammals. 

List  of  Subjects  in  50  CFR  part  625 

Fishoies,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  21. 1993. 

Sa»Ml  W.  McKmo. 

Program  Management  Office,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  625  is  amended 
to  read  as  follows:  i 

PART  825— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

AMihmitr'  16  U.S.C  1801,  et  seq. 

2.  Section  625.8,  paragraphs  (c)(2) 
through  (c)(10)  are  redesignated  as 
paragraphs  (cK4)  through  (c)(i2). 
respectively;  paragraphs  (aM3).  (a)(7) 


and  newly  redesignated  (c)(6)  are 
revised;  and  paragraphs  (c)(2)  and  (c)(3) 
are  added  to  read  as  follows: 

fC2&l    ProMbMona. 

(a)-  *  • 

(3)  Possess  100  or  more  poimds  (45.4 
or  more  kg)  of  summer  flounder 
between  May  1  and  October  31  or  200 
or  more  pounds  (00.7  or  more  kg) 
between  November  1  and  April  30, 
unless  the  vessel  meets  the  minimum 
mesh  size  requirement  specified  in 
§  625.24(a),  or  is  fishing  in  the  exempted 
area  with  an  exemption  permit  as 
specified  in  $  625.24(b)(1),  or  holds  an 
exemption  permit  and  is  in  transit  from 
the  exemption  area  with  nets  properly 
stowed  as  specified  in  625.24(b)(l)(ii), 
or  is  fishing  with  exempted  gear 
specified  in  $  625.24(b)(2); 

•  •        •        •        • 

(7)  Possess  nets  or  netting  on  board 
with  mesh  that  does  not  meet  the 
requirements  of  §  625.24(a),  or  nets  that 
are  modified  or  obstructed  if  fishing 
with  an  exempted  net  described  in 

§  625.24(b),  except  pieces  of  netting  may 
be  carried  on  board  if  they  are  no  larger 
than  3  feet  square  (0.9  m  square); 

•  •       •        •        • 

Cc)*  •  • 

(2)  Possess  in  or  harvest  from  the  EEZ 
summer  flounder  that  do  not  meet  the 
minimum  size  specified  in  §  625.23(b); 

(3)  Possess  nets  or  netting  with  mesh 
not  meeting  the  minimum  mesh 
requirement  of  §  625.24  if  the  person 
possesses  summer  flounder  harvested  in 
or  from  the  EEZ  in  excess  of  the 
threshold  limit  of  §  625.24(a). 

•  •        •        •        • 

(6)  Purchase  or  otherwise  receive  for 
commercial  purposes  summer  flounder 
caught  by  other  than  a  vessel  with  a 
moratorium  permit  not  subject  to  the 
possession  limit  in  §625.5  unless  the 
vessel  has  not  been  issued  a  permit 
under  this  part  and  is  fishing 
exclusively  within  the  waters  under  the 
jurisdiction  of  any  state. 

3.  Section  625.20  paragraphs  (a)(8) 
and  (a)(9),  are  redesignated  as 
paragraphs  (a)(9)  and  (a)(10) 
respectively,  and  new  paragraphs  (a)(8) 
and  (b)(8)  are  added  to  read  as  follows: 

f62S.20    Catch  quotaa  and  other 
raatrlctlons. 

(a)  •  •  • 

(8)  Sea  sampling  and  winter  trawl 
survey  data,  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  from  the  winter  trawl 
survey  and  mmh  selectivity  analyses; 


(8)  Adjustments  to  the  exempted  area  . 
boimdary  and  season  specified  in 
S  625.24(b)(1)  by  30*minute  intervals  of 
latitude  and  longitude  and  2-week 
intervals,  respe<^vely,  based  on  data 
specified  in  paragraphs  (a)(8)  and  (10)  of 
this  section  to  prevent  discarding  of 
sublegal  sized  summer  flounder  in 
excess  of  10  percent  by  weight. 

4.  Section  625.24  paragraphs  (a). 
(b)(1),  and  (e)  are  revised  to  read  as 
follows: 

fC2S^    Gear  raatrlctlons. 

(a)  General  Otter  trawlers  whose 
owners  are  issued  a  permit  under 
§625.4  and  that  land  or  possess  100  or 
more  pounds  (45.4  or  more  kg)  of 
summer  flounder  between  May  1  and 
October  31  or  200  or  more  pounds  (90.8 
or  more  kg)  of  summer  flounder 
between  November  1  and  April  30,  per 
trip,  must  fish  with  nets  that  have  a 
minimum  mesh  size  of  5Vit  inches  (14.0 
cm)  diamond  mesh  or  6  inches  (15.2 
cm)  square  mesh  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or,  for  codends  with  less  than  75 
meshes,  the  minimum-mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  head  rope, 
excluding  any  turtle  excluder  device 
extension. 

(b)«  •  • 

(1)  Vessels  issued  a  permit  imder 
paragraph  §  625.4(b)  and  fishing  from 
November  1  through  April  30  in  the 
"exemption  area",  which  is  east  of  a 
lien  that  follows  72°30.0'  W.  longitude 
until  it  intersects  the  outer  boundary  of 
the  EEZ.  Vessels  fishing  with  an 
exemption  permit  cannot  fish  west  of 
the  foregoing  line. 

(i)  The  Regional  Director  may 
terminate  this  exemption  if  he  or  she 
determines,  after  a  review  of  sea 
sampling  data,  that  vessels  fishing 
under  the  exemption  are  discarding 
more  than  10  percent  by  weight  of  their 
entire  catch  of  summer  flounder  per 
trip.  If  he/she  makes  such  a 
determination,  the  Regional  Director 
shall  publish  a  notice  in  the  Federal 
Register  terminating  the  exemption  for 
the  remainder  of  the  exemption  season. 

(ii)  Vessels  issued  a  permit  under 
paragraph  §  625. 4 (o)  may  transit  the  area 
west  or  south  of  the  line  described  in 
paragraph  (b)(1)  of  this  section  if  the 
vessel's  fishing  gear  is  stowed  in  a 
manner  prescribed  under  50  CFR 
651.20(f)  so  that  it  is  not  "available  for 
immediate  use"  outside  the  exempted 
area. 


(FRDoc.93- 
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(e)  Net  modifications.  No  vessel 
subject  to  this  part  shall  use  any  device, 
gear,  or  material,  including,  but  not 
limited  to  nets,  net  strengtheners,  ropes, 
lines,  or  chaffing  gear,  on  the  top  of  the 
regulated  portion  of  a  trawl  net;  except 
that,  one  splitting  strap  and  one  bull 
rope  (if  present),  consisting  of  line  or 
rope  no  more  than  3  inches  (7.2  cm)  in 
diameter,  may  be  used  if  such  splitting 
strap  and/ or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  regulated 
portion  of  the  net,  and  one  rope  no 
greater  than  0.75  inches  (1.9  cm)  in 
diameter  extending  the  length  of  the  net 
from  the  belly  to  the  terminus  of  the  cod 
end  along  each  of  the  following:  The 
top,  bottom,  and  each  side  of  the  net. 
"Top  of  the  regulated  portion  of  the  net" 
means  the  50  percent  of  the  entire 
regulated  portion  of  the  net  that  (in  a 
h)rpothetical  situation)  will  not  be  in 
contact  with  the  ocean  bottom  during  a 
tow  if  the  regulated  portion  of  the  net 
were  laid  flat  on  the  ocean  floor.  For  the 
purpose  of  this  paragraph,  head  ropes 
shall  not  be  considered  part  of  the  top 
of  the  regulated  portion  of  a  trawl  net. 
A  vessel  shall  not  use  any  means  or 
mesh  configuration  on  the  top  of  the 
regulated  portion  of  the  net,  as  defined 
in  §  625.24(e),  if  it  obstructs  the  meshes 
of  the  net  or  otherwise  causes  the^ize 
of  the  meshes  of  the  net  while  in  use  to 
diminish  to  a  size  smaller  than  the 
minimum  specified  in  §  625.24(a). 

(FR  Doc.  93-17817  Filed  7-26-93;  8:45  am] 
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50  CFR  Part  672 

[Dodnt  No.  KIIOT-aoeS;  LD.  072193AI 

Qroundflah  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Ck)mmerce. 
ACTXM:  Prohibition  of  retention. 


SUMMARY:  NMFS  is  prohibiting  retention 
of  thomyhead  rockfish  in  the  Gulf  of 
Alaska  (GOA)  and  is  requiring  that 
incidental  catches  be  treated  in  the  same 
manner  as  prohibited  sptedes  and 
discarded  at  sea  with  a  minimxmi  of 
injury.  This  action  is  necessary  because 
the  thomyhead  rockfish  total  allowable 
catch  (TAG)  in  this  area  has  been 
reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  July  22. 1993.  through  12 
midnight.  A.I.t..  December  31, 1993. 
FOR  FURTHER  INFORMATXM  CONTACT! 
Andrew  N.  Smoker.  Resource 
Management  Specialist.  Fisheries 
Management  Division.  NMFS.  907-586- 
7228. 


SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  ' 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

hi  accordance  with 
S  672.20(c)(l)(ii)(B).  the  thomyhead 
rockfish  TAG  for  the  GOA  was 
established  by  the  final  1993  interim 
specifications  (58  FR  16787,  March  31, 
1993)  as  1,062  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
thomyhead  rockfish  in  the  GOA  has 
been  reached.  Therefore.  NMFS  is 
requiring  that  further  catches  of 
thomyhead  rockfish  in  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  672.20(e),  efiiective 
from  12  noon,  A.l.t..  July  22, 1993, 
through  12  midnight.  A.l.t..  December 
31. 1993. 

Classification 

This  action  is  taken  under  50  CFR 
672.20.  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseg. 
Dated:  July  21. 1993. 
David  S.  CrMttn. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Serrice. 
IFR  Doc.  93-17787  Filed  7-22-93;  11:35  am] 
BiLUNa  cooe  xio-a-M 


50  CFR  Part  678 
[LD.072093B] 

Atlarrtlc  Shark  nsherlea 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Announcement  of  adjustments 
to  the  second  semi-annual  1993  quotas 
for  fisheries  for  the  Atlantic  large  coastal 
and  pelagic  shark  species  groups. 

SUMMARY:  NMFS  announces  that  the 
domestic  Atlantic,  Caribbean  and  Gulf 
of  Mexico  large  coastal  and  pelagic 
sharks  category  quotas  have  either  been 
overharvested  or  underharvested  during 
the  first  semi-annual  i993  season. 
Therefore,  the  second  semi-annual  1993 


quotas  are  adjusted  accordingly.  The 
adjusted  quotas  for  the  period  July  1 
through  December  31, 1993.  are  875 
metric  tons  (mt)  for  large  coastal  sharks 
and  357  mt  for  pelagic  sharks. 
EFFECTIVE  DATE:  July  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-893-3721,  or 
Aaron  E.  King.  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 

Atlantic,  Caribbean  and  Gulf  of  Mexico 
shark  fisheries  are  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharif  prepared  by  the 
Secretary  of  Commerce  imder  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S. C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(l)(i)  of  the 
regulations  provides  for  two  semi- 
annual quotas  of  1,218  mt  of  large 
coastal  sharks  to  be  harvested  from 
Atlantic,  Caribbean  and  Gulf  of  Mexico 
waters  by  commercial  fishermen.  The 
first  semi-annual  quota  is  available  for 
harvest  from  January  1  through  June  30, 
1993. 

Section  678.23(b)(l)(ii)  of  the 
regulations  provides  for  two  semi- 
annual quotas  of  290  mt  of  large  pelagic 
sharks  to  be  harvested  from  Atlantic, 
Caribbean  and  Gulf  of  Mexico  waters  by 
commercial  fishermen.  The  first  semi- 
annual quota  is  available  for  harvest 
from  January  1  through  June  30. 1993. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  is  authorized  under 
§  678.23  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  determine  when  the 
catch  of  Atlantic,  Caribbean  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.23(b)(1).  The  Assistant 
Administrator  is  further  authorized 
under  §  678.23(c)  to  adjust  the 
semiannual  quota  to  reflect  actual 
catches  during  the  preceding 
semiannual  period.  Final  data  indicate 
that  the  catch  from  January  through  June 
of  the  large  coastal  shark  species  totaled 
1,561  mt,  exceeding  the  established 
quota  by  343  mt.  The  pelagic  shark 
fishery  harvest  was  223  mt,  and  thus  the 
290  mt  quota  was  underharvested  by  67 
mt.  Therefore,  the  new  adjusted  quotas 
for  the  1993  semi-annual  period  will 
decrease  for  large  coastal  shark  species 
from  1.218  mt  to  875  mt,  and  the  quota 
for  pelagic  shark  species  will  increase 
from  290  mt  to  357  mt. 

Classification 

This  action  is  taken  under  SO  CFR 
part  678  and  complies  with  E.0. 12291. 
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Lin  of  SokiKls  fai  M  C7K  Part  tTt 

Fisheries,  Penalties.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  21. 1093. 
S— — i  W.  UtWmm. 
Assistant  Admiaistiatoi  for  FUhtries. 
iFR  Doc.  83-17810  FiM  7-21-93;  SiM  pm| 
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50CFflPwt678 

|U>.072193B1 

Atlantic  Shark  FWmtIm 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Closure  of  the  commercial 
segment  of  the  Atlantic.  Caribbean  and 
Gulf  of  Mexico  Iarg9  coastal  shark 
fisheries. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  Atlantic,  Caribbean  and  Gulf 
of  Mexico  large  coastal  sharks.  Closura 
of  this  fidiery  is  necessary  because  the 
second  semi-annual  quota  of  875  metric 
tons  (mt)  allocated  for  this  fishery  will 
have  been  attained.  The  intent  of  this 
action  is  to  prevent  overharvest  of  the 
quota  established  for  this  fishery. 
EFFECTIVE  DATE:  The  closure  is  eRisctive 
from  0001  hours  local  time  July  31. 
1993,  through  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-693-3721  or 
Richard  B.  StoneyAaron  E.  King,  301- 
713-2347. 

8UPPl£MENTARY  MPORMATnN:  The 
Atlantic,  Caribbean  and  Golf  of  Mexico 
shark  fisheries  are  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharks  prepared  \sy  the 
Secretary  of  Commeroe  under  authority 
of  the  Magnuson  Fishery  Conservation 
and  Managem«it  Act  (16  U.S.C  1801  et 


seq).  Fishing  by  U.S.  vessels  is 
governed  by  regulatians  implementiiig 
the  FMP  at  50  CFR  part  678. 

Section  678.23(bNlNi)  of  the 
regulations  provides  for  two  semi- 
annual quotas  of  1.218  mt  of  large 
coastal  sharks  to  be  harvested  fiom 
Atlantic  Caribbean  and  Gulf  of  Mexico 
waters  by  commerdal  fishermen.  The 
first  semi-annual  quota  was  exceeded  by 
343  mt.  making  875  mt  available  for 
harvest  from  July  1,  througbt  December 
31. 1993. 

The  Assistant  Administrator  far 
Fisheries.  NOAA  (Assistant 
Administrator),  is  authorized  under 
$  678.24  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  determine  when  the 
catdi  of  Atlantic.  Caribbean  and  Gulf  of 
Mexico  sharics  will  equal  any  quota 
under  §678.23(bKl).  When  shark 
harvests  equal  or  exceed  a  quota 
established  under  §678.24(bMl).  the 
Assistant  Administrator  is  fiuther 
authorized  under  $  678.28  to  limit 
retention  of  sharks  in  the  closed  species 
group  in  or  from  the  exclusive  economic 
zone  (EEZ)  to  four  per  vessel  per  trip; 
and  to  prohibit  the  sale,  purchase,  trade 
or  barter  of  any  shark  carcass  or  fin  of 
that  species  group  in  or  from  the  KZ. 

The  Assistant  Administrator  has 
determined,  based  on  the  reported 
landings  for  the  first  2  weeks  of  July  and 
the  daily  catch  rate  for  that  period,  that 
the  second  half  of  the  annual  quota  for 
Atlantic.  Caribbean  and  Gulf  of  Mexico 
large  coastal  shariLS  will  have  been 
attained  as  of  July  30. 1993.  The 
following  measures  are  effective  from 
0001  hours  local  time  on  July  31. 1993, 
through  December  31, 1993: 

(1)  For  vessels  issued  a  permit  under 
§678.4,  possession  of  sharks  from  the 
large  coastal  group  is  prohibited,  unless 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat.  in  which  case  the 


vessel  limit  per  trip  is  four  large  coastal 
sharks; 

(2)  For  vessels  not  issued  a  permit 
under  §678.4,  the  vessel  limit  per  trip 
is  four  large  coastal  sharks. 

(3)  The  sale,  purchase,  trade,  or  barter 
or  afttempted  sale,  purchase,  trade,  or 
barter  of  a  riiark  carcass  or  fin  of  the 
cloeed  species  group  in  or  from  the  EEZ 
is  prohibited; 

(4)  The  poaaeasion  limit  may  not  be 
combtoed  with  a  bag  or  possession  limit 
applicable  to  state  waters; 

(5)  The  operator  of  a  vessel  far  wfaidi 
the  possession  limit  applies  is 
reqxmsible  for  the  vessel  trip  limit  far 
the  large  group. 

(6)  A  person  aboard  a  vessel  subject 
to  the  possession  limit  may  not  transfer 
at  sea  a  shark  of  the  larger  coastal 
group— 

(a)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  will  take  place;  m 

(b)  In  the  EEZ,  regardless  of  where 
such  sharii  was  taken;  and 

(7)  The  prohibition  regarding  safe, 
purchase,  trade,  or  barter,  or  attempted 
safe,  purchase,  trade,  or  barter,  does  not 
apply  to  trade  in  shark  carcasses  or  fins 
of  the  large  coastal  group  that  were 
harvested,  off-loaded,  and  sold,  traded, 
or  bartered,  pricv  to  July  31. 1993.  and 
were  held  in  storage  by  a  deafer  or 
processor. 

QassiGcatioa 

This  action  is  required  by  50  CFR  part 
678  and  complies  with  E.0. 12291. 

List  afSubjecU  in  50  CFR  Part  678 

Fisheries,  Penalties.  Reporting  and 
recordkeeping  requirements. 

Dated  July  22. 1993. 
Swnnd  W.  McKaoi. 

Acting  Assistant  AdminislntarfdrFiAeries, 
National  Marine  Fisheries  Service. 
IFR  Doc  93-17881  Filed  7-22-93;  3:S5  pm] 
BtLUNQ  COOC  SIS-a-H 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttwse  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rulemaking  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  93-NI»-€3-AD] 

Airworthiness  Directives;  Airbus  Model 
A320  Smies  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A320  series  airplanes. 
This  proposal  would  require  revising 
the  Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit  the 
airplane  from  extended  overwater 
operations.  This  action  also  provides  for 
an  optional  terminating  action,  which,  if 
accomplished,  would  eliminate  the 
need  for  the  required  AFM  limitation. 
This  proposal  is  prompted  by  a  recent 
report  that  during  an  emergency 
evacuation  demonstration,  the  lanyard 
became  entangled  on  the  girt  bar 
indicator  mechanism,  and  subsequently 
prevented  an  exit  door  from  opening 
fully  to  a  locked  position.  The  actions 
speciHed  by  the  proposed  AD  are 
intended  to  prevent  the  lanyard  from 
becoming  entangled  on  the  girt  bar 
indicator  mechanism,  if  passengers  are 
required  to  utilize  the  exit  door  during 
extended  overwater  operations  where 
ditching  may  be  required. 

DATES:  Comments  must  be  received  by 
September  21, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
63-AD,  1601  Und  Avenue,  SW., 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3. p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Land  Avenue.  SW.. 
Ronton.  Washington. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Greg 
Holt.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140:  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-63-AD.  1601  Und  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  recent  report 
that,  during  an  emergency  evacuation 
demonstration  on  a  Model  Airbus  A320 


series  airplane,  the  lanyard  became 
entangled  on  the  girt  bar  indicator 
mechanism,  and  subsequently 
prevented  an  exit  door  from  opening 
fully  to  a  locked  position.  (During 
extended  overwater  operations,  the 
survival  kit  must  be  attached  via  a 
lanyard  to  the  slide/raft,  so  it  will  not 
become  separated  from  the  slide/raft  in 
the  event  of  a  ditching.  The  survival  kit 
is  not  required  to  be  attached  via  a 
lanyard  during  operations  over  land.) 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  lanyard 
from  becoming  entangled  on  the  girt  bar 
indicator  mechanism,  if  passengers  are 
required  to  utilize  the  exit  door  during 
extended  overwater  operations  where 
ditching  may  be  required. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  airplane  from  extended 
overwater  operations. 

This  action  also  provides 
modification  of  the  lanyard  that  attaches 
the  survival  kit  to  the  slide/raft  as  an 
optional  terminating  action  for  the 
required  AFM  limitation.  If 
accomplished,  this  modification  is 
required  to  be  performed  in  accordance 
with  a  method  approved  by  the 
Manager,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate. 

The  FAA  estimates  that  59  Model 
A320  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  .5 
work  hour  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  of  required  parts  is  expected  to 
be  negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  SI, 623, 
or  $28  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
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on  the  States,  on  the  relatf  onriiip 
between  the  national  govenunant  and 
the  States,  or  on  the  distribution  of 
power  and  respcmsSiilities  among  the 
various  levels  of  govenunenL  Tharefoce. 
in  accordance  with  Executive  Order 
12612.  it  is  datannined  that  this 
propoaal  would  not  have  snUcisnl 
raderalisra  implicatians  to  wanaaA  the 
prepanttoD  of  a  FederaUam  Asaassment. 

For  the  leaions  discussed  abowa.  1 
certify  tfiat  this  prapoaad  raguladoo:  (1) 
Is  not  a  "B^or  rule"  under  Encntive 
Ordar  12291:  (2)  is  not  a  "sigiiificBnt 
rule"  nndav  the  DOT  Ragnl^ory  PDUdes 
and  Procednras  (44  FR 11034,  February 
26. 1979);  and  (3)  if  proaulgated.  will 
not  have  a  signifiinaiit  aconoiHic  impact, 
poaitive  or  negative,  cm  a  substantial 
number  ol  small  entities  under  die 
orilariB  of  dm  RagolatfltT  Flexibility  Act 
A  CDpy  of  the  draft  Tsgnlalory  evaluation 
prapand  far  this  action  is  contained  in 
the  Rulea  Docket  A  oopv  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  die  tocation  provided  under  the 
caption  "AOOROan.** 

List  oTSabiacta  in  14  CFR  Part  39 

Air  transport artrwi.  Aircraft,  Aviation 
safety,  Safsty. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedwal  Aviati<m 
Administration  propoaes  to  amend  14 
CFR  part  39  of  the  Fednal  Aviaticm 
Regulations  as  follows:  | 

PART  39-AIRWORTHINESS 
DWECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolhoiitjr:  49  U^C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amandadl  ' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Aiibw 


Dockat  g3-NM-63-AO. 


Applicability:  All  Model  A320  wriM 
aiipUnM.  cartificated  in  any  category. 

CeunpliaiHx:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  lanyard  from  becoming 
entangled  on  the  girt  bar  indicator 
mechanism,  if  passengers  are  required  to 
utilize  the  exit  door  during  extraded 
oveiwatet  operations  where  ditching  may  be 
required,  accomplish  the  following: 

(a)  Within  90  days  after  the  eflactive  date 
of  this  AO,  revise  the  Limitations  Section  of 
the  FAA-appraved  Airplaae  FUght  Manual 
(AFM)  to  include  the  foUowii^  statemeat. 
This  nay  be  aoxmpUahad  by  inaeitiag  a 
copy  (rf  tlUs  AD  in  tlie  AFM. 


"Extended  overwater  operation  is 
prohibited." 

(b)  Modification  of  the  lanyard  that 
attaches  the  survival  kit  to  the  slide/raft  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Braiach.  ANM-113, 
FAA,  Transport  Airplane  Diractonte. 
ujusUttttee  tenninatitig  actioB  for  tbe 
requirements  of  paiayapk  (a)  of  tliis  AOi 
Onoa  an  awaowd  BwdtlcaHcn  is 
accomplisned.  the  airplsBa  is  aUgiUa  lor 
^nrtflml^  5i«HMM^%iy  ^i^i^»^Wm^^  ^i^  ^k^  AF^ 

limitation  required  Iqr  paragraph  (a)  of  this 
AO  may  be  removed. 

(c)  An  alternative  nwdwd  of  compUanca  or 
ad)nstmeii(  of  the  compnanoe  time  tliat 
provides  an  aooeplabie  leval  of  safety  saay  be 
used  If  approved  by  tbe  ilaaagsr. 
Standantixatiaa  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  liieir  requests  througn  an 
appropriate  FAA  Principal  Mai^amaaoa 
Inspector,  who  may  add  comments  and  than 
send  it  to  the  Manager,  Standaniizatian 
Branch,  ANM-11S. 


Note:  fauoriBetiefi  ciiuteuring  tlte  eju  stones 
of  appsoved  ahanntive  metiiods  of 
ooaapUanos  with  this  AO.  if  aay,  any  be 
obtained  fcom  tbe  StandardfiatioaBwnch. 
ANU-113. 

(d)  Special  flight  permits  may  be  issued  in 
accovdanoa  with  FAK  21.197  aad  21.190  to 
operate  the  airplane  to  a  locatioa  wfaese  the 
requirements  «}f  this  AD  can  be 
accomplished. 

Issued  in  Rentpn.  Washingbw.  oa  July  H, 
1993. 


Acting  MaaagBT,  Transpott  Airpkam 
Directorate,  Airaafi  Cutificatioa  Service. 
[FR  Doc  93-17818  Filed  7-26-93;  8.-4S  am) 


14CFRPwt39 

[Oedtot  Mo.  9»-NM-94-AO| 

AirwortMnoM  Diractivee;  Foidwr 
Model  F28  Mk  0100  Swlee  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  spplicable  to 
certain  Fokker  Model  F28  Mk  0100 
series  airplanes.  This  proposal  would 
require  connection  of  the  liftdumper 
system  wiring  shields  to  ground.  This 
proposal  is  prompted  by  reports  of 
liftdumper  system  wiring  shields  that 
were  not  connected  to  ground  as 
intended.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
inadvertent  positive  voltages  on  tbe 
affected  system  wiring,  which  could 
result  in  nuisance  liftdumper  alerts,  the 
inability  to  arm  the  liftdumper  system, 
and  reduction  in  protection  of  the 


system  agafnat  faiadvertent  liftdumper 
extension  in  the  manual  mode. 
DATES:  Comments  must  be  received  by 
September  21, 1993. 
ADOmiKI.  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministration  (FAA).  Tran^ort 
Airplane  Directorate,  ANM-103. 
Attention:  Rulea  Docket  No.  93-Nkf- 
84-nAD.  1601  Lind  Avenue.  SW.. 
Ranton.  Waahington  08055~405a. 
Comments  may  be  inspected  at  this 
location  b^ween  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokler  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  IM 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Ronton.  Waddngtcm. 
FOR  RIRTNER  MFORMATiaN  CONTACT; 
Timothy ).  Dulin,  Aerospece  Engineer, 
Standardisation  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Rraton. 
Waahington  98055-4056;  telephone 
(206)  227-2141:  fox  (206)  227-132a 

SUFPLEMENrARY  MFOraiATION: 


Invited 

Interested  pOTSons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiuients  as 
they  may  desire.  Communications  ritall 
identify  the  Rules  Docket  ntuaber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  tbe  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  posons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  tbe  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  NumbM  93-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


UMI 
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AvaUaMilyi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airphne  IKrectorate, 
ANM-103.  AttoBUoo:  Rules  Docket  Na 
93-NJ^-84-AD,  1601  Lind  Avenue, 
SW..  Rentoa.  Washingtoo  98065-4056. 

Disci 


The  Ri]kshichtvaaitdiaDat  (RLD). 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  fn^ffifjon  may  exist 
on  certain  Fokker  Modal  F28  Mk  0100 
series  airplanes.  The  RLD  advises  that 
there  have  been  sevecal  i^nrts 
indicating  that  the  wiriag  sUalds  of  the 
lift  dumper  system  on  thMe  airplanes 
have  not  been  connected  to  ground  as 
intended.  The  shields  nmst  be 
connected  to  grouad  in  order  to  prevent 
inadverteat  podtive  vottagas  ob  the 
wiring.  Positive  vohages  on  the  wiring, 
if  not  corrected,  conhl  resoU  in  nuisance 
liftdumper  alerts,  asd  oanld  prevent 
arming  of  the  fi&fatmpei  system. 
Additionally,  an  iaedvertent  positive 
voltage  on  one  BMnuol  control  lene  and 
a  subsequent  fattare  of  a  ground/flight 
switch  redncse  ttw  potectien  of  the 
system  against  inwIverteRt  BUdumper 
extension  in  the  mmnri  mode. 

Fokker  has  issued  Fdditer  Service 
Bulletin  SBFl 00-27-043.  dated  October 
1, 1992,  that  describee  procedures  for 
connecting  the  afiected  wirbig  shields  of 
the  liftdumper  system  to  ground.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issmd  Dtitdi 
airworthiness  directive  BLA  92-120, 
dated  October  23, 1992,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  IheNethorlands. 

This  airphne  model  is  manu&ctured 
in  The  Nethertuida  and  is  type 
certificated  for  operation  in  the  United 
States  under  (he  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicdile  bilateral 
airworthinesB  agreement.  Pursuant  to 
this  bilaterd  airwocthinees  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  deacribed  above.  The  FAA 
has  examined  the  finrfingy  of  the  RLD, 
revievrad  all  awaihble  information,  and 
determined  tlut  AD  adioa  is  necessary 
for  products  of  this  type  design  that  are 
certificated  £ar  qperation  in  the  United 
States. 

Since  an  unsafis  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  sirptinon  of  the  same 
type  desigp  leg^red  in  the  United 
States,  the  proposed  AD  %iNmld  require 
an  inspection  to  deteimine  if  the  wiring 
shields  of  the  liftdunper  system  are 
connected  tvgrouBd,  and  connection  of 
the  shields  to  ground,  if  necessary.  The 


actions  waM  be  required  to  be 
accorairiiAed  in  accordance  with  the 
service  bulletin  described  prevfensly. 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registry  would  be  afiiactadby  this 
proposed  AD,  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  pcopesed 
actions,  and  that  the  avera^  Imot  late 
is  $55  per  worii  hour.  Baaed  on  these 
figures,  the  total  cost  impect  (kf  the 
proposed  AD  on  US,  opeiators  is 
estimated  to  be  $35  jMO.  or  $660  per 
airplfflie.  This  total  cost  figure  sssmbms 
that  no  operator  has  yet  accomplialnd 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eCEK:ts 
on  the  States,  on  the  reIationsh^> 
between  the  national  government  and 
(he  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  not  have  sufficient 
federalism  implicatioas  to  wanant  the 
preparation  of  a  Fedeialisai  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  PoKcies 
and  PhxMdures  {44  FR 11034,  Febmary 
26, 1979):  and  (3>  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tran^>ortation.  Aircraft.  Aviation 
safety,  Safiaty. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AinWOniHMESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  30 
continues  to  read  as  follows: 

Aotbeiily:  49U.S.C  App.  1354(a),  1421 
aod  1423;  4»  IX&C  106(g);  and  14  GP* 
11.89. 


139.13    U 

2.  Section  39.13  is  amended  by 
adcfing  fte  following  new  airworthiness 
directive: 

rokkecDeckstP  MM  M  Afc 
ApplicabiUty:  Model  F2t  Mk  0100  wriM 

aiiplaoat;  serial  nuadMn  11244  through 

11392,  inclusive;  ceitHIcated  ia  any  category. 
Compliance:  Required  as  indicated,  uaJeas 

accomplisfaed  pieviumly. 
To  prevent  inadvertent  positive  roltage  on 

the  wirkig  of  the  Hftdt^^er  system, 

accomplish  the  following: 

(a)  Wt0ys  8  months  aitor  die  effactivc  dMi 
of  this  AD,  inspect  the  liftdumper  system 

wiring  shield  grOVnd  mnnar-tjr^f  to 

detemiine  if  tlie  shields  are  caonected  to 
ground,  in  accordance  with  Foiiker  Service 
BuUetfn  SBFTat>-27-<)43.  datfed  October  1. 
1992.  if  any  shield  is  not  connected  to 
ground,  prior  to  further  ffigfat,  connect  the 
shield  to  prraad  in  acconknce  wife  the 
sarvica  boHetin. 

(b)  An  alia  ea live  metiiod  of  oooqiliaiioe  at 
adjusteient  of  the  compliaaee  time  that 
provides  as  accept^le  level  of  safety  m^r  be 
used  if  approved  by  tlie  Manager, 
Standardization  Branch.  ANM-113.  FAA,. 
Transport  Airplane  Directorate.  Operators 
shalT  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Iiispector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nata:  lafcnnatioa  coaceming  the  existaoce 
of  approved  altotnative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Biandi. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  tins  AO  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  Ja\r  21. 
1993. 

David  G.  Itaiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Serrica. 
fPR  Doc.  93-17819  Filed  7-26-93;  S.^S  ami 
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14  CFR  Part  38 
fDoekot  No.  92nANE-44] 

AlrworthiMM  Otrscttves;  Pratt  t 
Whitney  JT80  Series  Turtwfen  Engines 

AGENCY:  Federal  Aviation 
Admimstraticm,  DOT. 

ACTXM:  Notice  of  proposed  rulernddns 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
ft  Whitney  (PW)  fTSD  series  turbolu 
engines.  This  proposal  woiild  require  s 
record  search  of  tlis  service  history  of 
Ae  tth,  9tiv  and  lOlh  high  pressure 
compressor  (HPC)  disks,  inspections  of 
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the  HPC  disks  for  corrosion,  and 
removal  from  service  of  engines  with 
HPC  disks  corroded  beyond  serviceable 
limits.  This  projxisal  is  prompted  by  an 
investigation  into  an  uncontained  PW 
)T8D  engine  failure  caused  by  severe 
corrosion  on  the  9th  stage  HPC  disk. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fracture  of 
the  HPC  disks,  which  can  result  in 
uncontained  release  of  engine 
fragments,  inflight  engine  shutdown, 
and  airframe  damage. 
DATES:  Comments  must  be  received  by 
September  27, 1993. 
AOCMESSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministration.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  92-ANE- 
44. 12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803-5299. 
Comments  may  be  inspected  at  this 
location  in  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  reference  in 
the  proposed  rule  may  be  obtained  from 
Pratt  k  Whitney,  Publications 
Department,  400  Main  Street,  East 
Hartford,  Connecticut  06108.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  OfHce  of  the 
Assistant  Chief  Coimsel,  12  New 
England  Executive  Park.  Burlington, 
Mj»sachusetts. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  ANE-140, 
FAA,  New  England  Region.  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299,  telephone 
no.  (617)  238-7137;  fax  (617)  238-7199. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
e  changed  in  Ught  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory  ..economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-ANE-44."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-ANE-44, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

Discuaaion 

The  FAA  received  a  report  that  a 
Boeing  727  aircraft  experienced  an 
uncontained  high  pressure  compressor 
(HPC)  disk  rupture  on  a  Pratt  k  Whitney 
(PW)  )T8D  turbofan  engine. 

This  compressor  disk  rupture  resulted 
in  a  rejected  takeoff  and  cabin  fire  that 
destroyed  the  airplane  and  cargo. 
Investigation  into  the  cause  of  the 
compressor  disk  rupture  identified  a  9th 
stage  HPC  disk  rim  that  had  fractured 
due  to  a  fatigue  crack  originating  from 
a  corrosion  pit  on  the  forward  surface  of 
the  rim  in  the  bottom  of  a  compressor 
blade  dovetail  slot.  The  investigation 
also  identified  severe  corrosion  on  other 
surfaces  of  this  disk  and  similar 
conditions  on  other  HPC  disks  of  the 
same  engine.  Metallurgical  laboratory 
examination  revealed  corrosion  pits  as 
deep  as  0.020  inch  and  0.060  inch  in 
diameter  in  some  areas  of  the  9th  stage 
HPC  disk  that  ruptured. 

The  FAA  initiated  a  technical 
evaluation  and  investigation  of  the 
extent  of  PW  JT8D  HPC  disk  corrosion 
in  the  domestic  fleet.  A  review  of 
service  experience  of  PW  JT8D  HPC 
disks  indicated  that  disk  corrosion  is 
not  an  endemic  problem  to  all  PW  }T8D 
engines.  However,  a  subset  of  the  PW 
JT8D  population  characterized  by  low 
utilization  rates  are  more  susceptible  to 
HPC  disk  corrosion.  Low  utilization 
operating  profiles  can  induce  formation 
of  condensation  within  the  engine, 
thereby  promoting  corrosion  scales  and 
pits  which  adversely  affects  the  disk 
fatigue  lives.  As  a  compounding 
influence,  low  utilization  rates  imply 
longer  on-wing  calendar  intervals  and 
less  frequent  engine  shop  visits  and 


module  disassemblies.  The  FAA  has 
therefore  determined  that  calendar  time 
as  well  as  hours  and  cycles  are 
appropriate  criteria  for  inspection  in 
this  AD. 

The  FAA  has  determined  that  certain 
PW  JT8D  engines  may  be  operating  in 
service  with  HPC  disks  corroded  beyond 
serviceable  limits  or  may  be  utilized  in 
a  manner  coiiducive  to  corrosion,  which 
can  result  in  disk  fracture.  This 
condition,  if  not  corrected,  can  result  in 
finacture  of  the  HPC  disks,  which  can 
result  in  uncontained  release  of  engine 
fragments,  inflight  engine  shutdown, 
and  airframe  damage. 

Evaluation  of  the  efliactiveness  of  the 
protective  coatings  and  lubricant/ 
antigallant  films  used  on  PW  )T8D  HPC 
disks  indicates  varying  degrees  of 
corrosion  resistance  depending  on  the 
type  of  coating.  Protective  coatings  that 
can  be  applied  to  PW  )T8D  HPC  disks 
include  Nickel-Cadmium  (NiCad) 
plating  or  a  diffiised  aluminized  coating 
applied  in  accordance  with  PW 
specification  No.  110  (PWA  110).  The 
AD  inspection  program  accounts  for  this 
variability  in  corrosion  resistance  and 
provides  separate  inspection 
instructions  and  criteria  depending  on 
the  type  of  protective  coating  applied. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Aiert 
Service  Bulletin  (ASB)  No.  6038. 
Revision  3,  dated  May  8, 1992,  that 
describes  on-wing  and  shop  inspections 
to  detect  corrosion  on  HPC  disks,  and 
removal  from  service  of  HPC  disks 
corroded  beyond  serviceable  limits. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  record  search,  initial  and 
repetitive  on-wing  and  shop  inspections 
to  detect  corrosion  on  HPC  disks,  and 
removal  from  service  of  engines  with 
HPC  disks  corroded  beyond  serviceable 
limits.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  11,119  PW 
IT8D-1,  -lA.  -IB.  -7,  -7A.  -7B,  -9. 
-9A.  -11.  -15.  -15A.  -17,  -17A.  -17R. 
and  -1 7AR  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  approximately 
6.815  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposal,  and  2  work  hours  would  be 
necessary  to  conduct  a  search  to  acquire 
and  evaluate  the  necessary  engine 
service  history  records.  Based  on 
domestic  fleet-wide  data,  the  FAA 
estimates  that  approximately  8.7%  or 
593  engines  would  be  considered  to 
have  low  utilization  rates. 
Approximately  75%  or  445  of  these  low 
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utilization  rate  engines  contain  NiCad 
plated  disks.  The  FAA  estimates  that  it 
would  take  5.1  work  hours  to 
accomplish  the  borescope  inspection  on 
these  engines.  Based  on  operator 
experience,  12%  or  53  engines  equipped 
with  NiCad  plated  disks  would  be  found 
corroded  beyond  serviceable  limits  and 
would  require  removal  from  service. 
Approximately  8.6  work  hours  would  be 
required  to  remove  these  engines 
containing  excessively  corrcxied  disks 
from  the  aircraft,  500  work  hours  to  tear 
down,  deblade.  and  to  reassemble  the 
engine,  and  8.6  work  hours  to  reinstall 
the  reassembled  migHies.  The  FAA 
estimates  75%  of  tlie  removed  engines 
would  require  scrapping  the  disks. 
Three  disks  per  engine  would  require 
replacements,  and  the  cost  of  a  new  disk 
is  approximately  $7,000. 

A^proximataly  25%  or  148  low 
utilization  rate  PW  JTBD  engines 
incorporate  disks  coated  with  PWA- 
IJO.  Anproximately  8.6  work  hours 
would  oe  required  to  remove  engines 
containing  excessively  corroded  disks 
from  the  aircraft,  500  work  hours  to  tear 
down,  deblade,  and  reassemble  removed 
engiaee,  and  8.6  work  hours  to  reinstall 
the  reworked  engines.  The  FAA 
estimates  tkat  S^  ol  the  removed 
engines  would  require  scrapping  the 
disks.  TTiree  disks  per  engine  would 
require  replacements,  and  the  cost  of  a 
new  disk  is  approximately  $7,000.  The 
avenge  labor  rate  is  $5S  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  pnipoeed  AD  on  U.S. 
operators  is  estimated  to  be  $8,986,119. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  &e  States,  on  the  relalionship 
between  die  n^imiftl  gowemmant  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore , 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  niHicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "rtajor 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Fehniary  2a.  1979);  and  (3)  if 
promulgated.  wiU.  eot  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  It  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  nte  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  fi»  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(aJ.  1421 
and  1423;  49  U.S.C.  106(gJ;  and  14  CFR 
11.89. 

f  39.19    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  VfhHmtf.  Decket  No.  92-ANE-44. 

Applicability.  Pratt  ft  Whitney  fPW)  fTSD- 
1.  -lA.  -IB.  -7,  -7A.  -7B.  -9,  -9A.  -11.  -15. 
-15A.  -17,  -17A.  -17R,  and  -17AR  tarbofen 
engines  installed  on  iMit  not  limited  to  BOemg 
737  and  727  seriM,  and  McDomieH  Dougies 
DC-9  series  aircraft. 

Compliance:  Required  as  indicat«d,  unless 
accomplished  previously. 

To  prevent  ftvcture  of  the  high  pressure 
compressor  (HPC)  disks,  that  can  result  in 
uncoQtainad  relaasa  of  angiae  fragments. 
inflight  engine  shutdown,  and  airframe 
damage,  accomplish  the  following: 

(a]  Within  £aur  moathj  of  the  effective  date 
of  this  AD,  review  ongjnn  records  for  tha  ft*h, 
9di.  and  lOth  stags  HPC  disks  to  detenaine 
tha  type  of  sur&ce  traatment  (Nickel- 
Cadmium  (NtC«l)  orPWA  110)  and  to 
detamiine  disk  service  history  as  follows: 

(1)  For  6th,  9(h.  and  10th  stage  NiCad 
plated  HPC  disks  determine  die  fc^lowiag: 

(i)  Disk  part  number 

(ii)  Total  part  time  (TPT)  in  service;  (iii) 
total  part  cycles  (TPC)  in  service; 

(iv)  Calendar  tinM  since  installed  new  in 
an  engine; 

(v)  Calendar  time  since  last  NiCad  disk 
plating; 


(vi)  Calendar  time  since  the  last  shop 
in.spection  accompltstied  in  accordance  with 
Sections  72-36-42,  72-36-43.  or  72-36-44. 
as  applicable,  of  the  PW  JTBO  Eogiaa  Manual 
Part  Number  (P/N)  481672; 

(vii)  Calendar  times  since  the  last  visual 
bench  iaspectioit  of  the  bladed  disk 
accomplished  in  accordance  with  Section 
72-36-00,  PW  JTSD  Engine  Manual  P/N 
481672;  and 

(viii)  Disk  utiliaation  rate  in  accordance 
with  Section  2.A.(2)  of  the  Accomplishment 
Instructions  of  PW  Alert  Service  BuUatia 
(ASB)  Na  6038.  Revision  3.  dated  May  S. 
1992. 

(2)  For  8th.  9th,  and  10th  stage  HPC  disks 
that  have  an  aluminited  coating  applied  in 
accordance  with  PW  specification  No.  PWA 
110.  determine  tha  following: 

(i)  TPC  in  service; 

(ill  Calendar  time  since  installed  new  in  an 
engiae; 

(iii)  Calendar  time  since  last  PWA  110  disk 
coating;  and 

(iv)  Calendar  time  since  the  last  shop 
inspection  accompKshed  in  accordance  with 
Section  72-36-42.  72-36-43.  or  72-36-44,  as 
applicable,  of  the  PW  JT8D  Engine  hifanoal  P/ 
N  48167?. 

(3)  ff  calendar  times  and  tfi«  type  of  surface 
treetment  is  nnknown,  inspect  in  aixui dance 
with  paragraph  (d>  of  this  AD. 

(4)  If  the  calendar  times  are  known,  but  the 
swrface  treatment  is  unknown,  inspect  in 
accordance  witli  paragraph  (e)  of  this  AD. 

(5)  For  ath,  9th.  or  10th  stage  HPC  disks 
coated  in  accordance  with  PW  specification 
No.  PWA  lTO-21  and  containing  PWA  474 
antigallant  in  the  blade  slots,  inspect  in 
accordance  with  paragraph  (0  of  this  AD. 

(b)  Inspect  all  8th,  9th,  or  10th  stage  NiCad 
plated  HPC  disks  for  corrosion,  and  if 
necessary,  remove  engines  from  service  and 
replace  with  a  serviceable  disk,  in 
accordance  with  paragraphs  2.A.(4)  and 

2.  A. (6)  of  the  Accomplishment  Instructions 
of  PW  ASB  No.  6038.  Revision  3.  dated  Sfay 
8. 1992.  as  follows: 

(1)  Perform  an  initial  horoscope  tnspectMn 
of  the  rim  region  of  all  8lh.  9(h,  or  10th  stage 
HPC  disks,  in  accordance  with  the  following 
schedule: 

'  (i)  For  HPC  disks  IdMitifiedl^pwt  number 
in  paragraph  Z.A.5.(a)  of  the 
Accomplishmaot  Instructions  of  PW  ASB  No. 
6038,  Revision  3,  dated  May  8. 1992,  that 
have  a  disk  utiLzatinn  rate  of  less  than  1 .300 
hours  per  year  or  less  than  900  cycles  per 
year,  determine  the  disk  category  (A  or  B,  as 
applicable),  based  on  the  TPC  on  the  effective 
date  of  this  AD.  in  accordance  with 
paragraph  2.  A. 5. (a)  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  6038.  Revision 

3.  dated  May  8, 1992,  and  perform  an  initial 
borescope  inspectioo,  pirior  to  exceeding  tlia 
following  criteria,  whichever  occurs  lateatr 


Disk  caiagpry 


Disk  borescope  inspection  time  limit 


7  years  since  the  disk  was  test  piatad  or  instaMact  new  in  an  engine,  whichever  occurs  latar.  or 

4  years  since  the  last  disk  inspection  aocomptistied  in  accordance  with  Sectkxis  72-36-42,  72-36-43.  or  72-36- 

44,  as  applicable,  of  PW  JT80  Engine  Mtanual  P/N  461672;  or 
2%  years  since  the  last  visual  bencM  INspecion  ot  the  btaded  disk  accompfishad  In  accontence  with  Sectton  72- 

36-00,  or  PW  JTBD  Engine  (Maiwaf  PKW  481672;  or 
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DW(  category 

Disk  borescope  Irwpeclion  time  limit 

B  

1  year  after  the  effective  date  o(  this  AO. 

7  years  since  the  dtak  was  last  plated  or  Instaied  new  In  an  engine,  whichever  occurs  later  or 
4  years  since  tha  last  dWt  mspedton  accomp»shad  in  accordvKe  wim  Sections  72-afr-42,  72-36-43,  or  79~2»- 
44.  es  apfiNcable.  of  PW  JT80  Engine  Mwiu^  P/N  481672;  or 

Z'A  years  sinoa  tie  last  vtsuai  Dencn  nspectnn  of  vie  Diaaeo  oisk  aocompasnea  in  aoooriunce  wttn  secson  fit- 

36-00,  of  PW  Engine  IManual  P/N  481672;  or 
4  montw  after  the  effective  dete  of  this  AO. 

(ii)  For  HFC  disks  identifM  by  part  number  in  paragraph  2.A.(5Ma)  of  the  AcccHnplishment  Instructions  of  PW  ASB  No.  6038, 
Revision  3.  dated  May  8,  1992,  that  have  a  disk  utilization  rate  greater  than  or  equal  to  1,300  hours  per  year  and  greater  than 
or  equal  to  900  cyclM  pw  year,  are  defined  as  dbk  category  C  Perform  the  initial  boreacope  inspection,  prior  to  exceeding  the 
following  criteria,  whichever  occurs  latest: 

Oiifc  catagory 

Disk  borescope  mspectton  time  limit 

W  >«••••••■•••••■•••••••••••■••••••••>■•••••• 

11  years  since  the  dtek  was  last  plated  or  kistaRed  new  In  an  engine,  whkiwver  occurs  lator;  or 

7  years  since  ttw  last  dtek  Inspectton  accompHshad  m  accordance  with  Sedkms  72-36-42,  72-36-43,  or  72-36- 

44,  as  l«)pNcabie,  of  PW  JT8D  Engine  MwhmIP/N  461672;  or 
6  yaara  skKe  the  last  visual  bench  inspectton  of  the  btaded  disk  accompBshed  In  accordance  with  Sectkm  72- 

36-00,  of  PW  Engine  Manuirf  P/N  481672;  or 
1  year  after  the  effective  date  of  Ms  AD. 

(iii)  For  HFC  disks  identified  by  i>ait  number  in  paragraph  2.A.(5)(b)  of  the  Accomplishment  Instructions  of  FW  ASB  No.  6038, 
Revision  3,  dated  May  8.  1992.  and  that  have  a  disk  utilization  rate  of  less  than  1,300  hours  per  year  or  less  than  900  cycles 
per  year,  determine  the  disk  category  (AA  or  BB,  as  applicable),  based  on  the  T?C  on  the  effective  date  of  this  AD,  in  accordance 
with  paragrhph  2.A.(S)(b)  of  the  Accomplishment  Instructions  of  PW  ASB  No.  6038.  Revision  3,  dated  May  8,  1992,  and  perform 
the  initial  borescope  inspection,  prior  to  exceeding  the  following  criteria,  whichever  occurs  latest: 

Disk  category 

Disk  borescope  inspectkxi  time  Hmit 

DO      ••MMMavvvaatMMVM****  •••••••••••••• 

9  years  since  the  disk  was  last  plated  or  installed  new  in  an  engine,  whk:hever  occurs  later;  or 

D  years  8<nce  ine  lasi  otsx  irtspecuon  accomposneo  m  accoroarice  wnn  decuons  f^-^o-*^  /if-do— 4d,  or  f£-!ib- 

44.  as  appUcable  of  the  PW  JT8D  Engine  Manual  P/N  481672;  or 
2*/fc  years  since  the  last  visual  bench  inspectkxi  of  the  biaded  disk  accomplished  In  accordance  with  Sectk)n  72- 

36-00,  of  the  PW  JT8D  Engine  Manual  P/N  461672;  or 
1  year  after  the  effective  date  of  this  AD. 

9  years  since  the  dtek  was  last  plated  or  installed  new  In  an  engine,  whk:hever  occurs  later;  or 
6  years  since  the  last  dtak  tnspectkm  accomplished  In  accordance  with  Sectk>ns  72-36-42,  72-36-43,  or  72-36- 

44,  as  applicable,  of  PW  JT8D  Engine  Manutf  P/N  481672;  or 
2-1/2  years  since  the  last  visual  bench  inspectkxi  of  the  biaded  disk  accomplished  in  accordance  with  Sectkxi 

72-36-00.  of  PW  JTBO  Engine  Manual  P/N  481672;  or 
4  months  after  the  effective  date  of  this  AD. 

(iv)  For  HFC  disks  identified  by  part  numbers  in  paragraph  2.A.(5)(b)  of  the  Accomplishment  Instructions  of  PW  ASB  No.  6038, 
Revision  3,  dated  May  8,  1992,  that  have  a  utilization  rate  greater  than  or  equal  to  1,300  houn  per  year  and  greater  than  or  equal 
to  900  cycles  per  year,  are  defined  as  disk  category  CC  Perform  the  initial  borescope  inspection,  prior  to  exceeding  the  following 
criteria,  whichever  occun  latest: 

Disk  category 

Disk  borescope  inspectkm  time  limit 

CC 

13  years  since  the  disk  was  last  plated  or  installed  new  in  an  engine,  whk:hev8r  occurs  later;  or 

9  years  since  the  last  dtok  Inspectton  accompKahed  k\  accordance  with  Sectkins  72-36-42,  72-36-43,  72-3&-44, 

as  applk»ble,  of  PW  JT8D  Engine  Manual  P/N  481672;  or 
6  years  since  the  last  visual  bench  Inspectkm  of  the  biaded  disk  accomplished  In  accordance  with  Sectkxts  72- 

36-00,  of  PW  JT8D  Engine  Manual  P/N  481672;  or 
1  year  after  the  effective  date  of  this  AD. 

(2)  Thereafter,  inspect  the  applicable  HFC          (c)  For  enunes  which  contain  8th.  9th.  or        throuoh  12.  for  surface  corrosion  in                          1 

disks  in  accordance  with  par^ 
and  2.A.(6)  of  the  Accomplish 
Instructions  of  PW  ASB  No.  » 
3,  dated  May  8, 1992,  and  if  n 
replace  with  a  serviceable  disl 

inspection  in  accordance  witb 
36-42.  72-3e-«3.  w  72-36-4^ 
of  PW  JT8D  Fjigine  Manual  F/ 
equivalent  means  of  complian 
wing  borescope  inspections  r« 
peragnphs  (bKD  and  (bX2)  of 

graphs  2.A.(4)       10th  stage  HFC  disks  that  have  a  FWA  110-       accordance  with  Sections  72-36-41,  72-36- 
ment                       1.  -2,  -3,  -4,  -9,  -11,  -21,  -31,  -2/-4,  -21/           42.  72-36-43,  72-36-44,  72-36-45.  or  72- 
D38,  Revision        •^'  "50.  -51 .  or  -52  type  coating,  inspect,  and     36-46,  as  applicable,  of  the  PW  JT8D  Engine 
Bcessary                '^  necessary  replace  with  a  serviceable  disk.        Manual  P/N  481672,  prior  to  exceeding  the 
i,                          as  follows:                                                        following  criteria,  whichever  occun  latest: 
ilHPr                      (1)  For  8th.  9th,  or  lOth  stage  HFC  disks          jnirnm  uvr  xinmn  v  mrxinv ai  Axm 
J^on.  72         ^'♦l'  less  than  1 2.000  TFC  o^e  effective          S^KKS  J!2S  iSlS^°^^^  ^^ 
Sections  72-        ^^^  ^f  j^is  AD,  remove  the  engine  HFC              INSPBtTnON  TIMB  UMFT 

1,  as  applicable,     module,  based  on  the  8th.  9th.  or  10th  stage       —9  yean  since  the  HFC  disk  was  installed 
N  481672  is  an     HFC  disk  having  the  earliest  removal                    new  in  an  engine  or  since  the  last  coating 
ce  to  the  on-         requirements,  and  perform  an  initial                     application,  whichever  occun  later;  or 
iquiredin              inspection  and  replace  if  necessary  writh             —4  yean  since  the  disk  was  last  inspected 
this  AD.               serviceable  duka,  aU  HFC  disks,  stipes  7               in  accordance  with  Sections  72-36-42. 72- 

36-43,  or  7 

PWJT8DE 

— 1  year  after 

(2)  For  8th, 
with  greater  c 
effective  date 
HFC  module, 
stage  HPC  dii 
requirements 
inspection  an 
serviceable  di 
through  12,  fc 
accordance  w 
42.  72-36-43 
36-46,  as  app 
Manual  P/N  A 
following  crit 

ENGINE  HPC 
INSPECTION 

— 9  yean  sine 
new  in  an  e 
application 

—4  yean  sine 
inspected  ii 
36-42,  72-; 
applicable, 
P/N  481672 

—A  months  al 

(3)  Thereaf! 
module  and  ii 
HFC  disks  sta 
if  necessary  H 
accordance  w 
42,  72-36-43, 
46,  as  applica 
Manual  P/N  4 
following  the 
occun  latest 

REINSPECTIC 

— 9  yean  sine 

and  12th  sti 

m  an  engint 

application, 

—4  yean  sine 

and  12th  st{ 

accordance 

36-42.  72-3 

and  72-36- 

JT8D  Engine 

(d)  For  8th, 

which  have  m 

where  calendt 

the  engine  fro: 

disks,  stages  7 

corrosion,  and 

serviceable  dii 

Sections  72-3< 

36-44.  72-36- 

ofthePWJTSl 

as  follows: 

(1)  For  8th.! 
that  have  less 
effective  date  i 
service  and  in 
of  the  eSactivi 

(2)  For  8th,  1 
that  have  greal 
the  efEactive  d 
from  service  aj 
months  of  the 

(3)  Tbereaftf 
treatment  (NiC 
with  Section  7 
Standard  Prad 
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S«clion72- 


}.  or  72-36- 
Section  72- 


J,  or  72-36- 
Section72- 

i.  or  72-36- 
with  Section 


1,72-36-44, 
>ectkxn  72- 


36-43.  or  72-36-44,  as  applicable,  of  the 
PW  JT8D  Engine  Manual,  P/N  481672;  or 
—1  year  after  the  effective  date  of  this  AD. 

(2)  For  8th.  9th,  or  10th  stage  HFC  disks 
with  greater  or  equal  to  12,000  IPC  on  the 
effective  date  of  this  AD.  remove  the  engine 
HPC  module,  based  on  the  8th.  9th  or  10th 
stage  HPC  disk  having  the  earliest  removal 
requirements,  and  perform  an  initial 
inspection  and  replace  if  necessary  with 
serviceable  disks,  all  HPC  disks,  stages  7 
through  12,  for  surfoce  corrosion  in 
accordance  with  Sections  72-36-41.  72-36- 
42,  72-36-43,  72-36-44.  72-36-45,  or  72- 
36-46,  as  applicable,  of  the  PW  )T8D  Engine 
Manual  P/N  481672,  prior  to  exceeding  the 
following  criteria,  whichever  occurs  latest: 

ENGINE  HPC  MODULE  REMOVAL  AND 
INSPECTION  TIME  UMIT 

—9  years  since  the  HPC  disk  was  installed 
new  in  an  engine  or  since  the  last  coating 
application,  whichever  occurs  later,  or 

—i  years  since  the  HPC  disk  was  last 
inspected  in  accordance  with  Sections  72- 
36-42,  72-36-43.  or  72-36-44.  as 
applicable,  of  the  PW  JT8D  Engine  Manual 
P/N  481672;  or 

—4  months  after  the  effective  date  of  this  AO. 

(3)  Thereafter,  remove  the  engine  HPC 
module  and  inspect  for  surfece  corrosion  all 
HPC  disks  stages  7  through  12.  and  replace 
if  necessary  witH  serviceable  disks,  in 
accordance  with  Sections  72-36-41.  72-36- 
42,  72-36-43,  72-36-44,  72-36-45  or  72-36- 
46,  as  applicable,  of  the  PW  JT8D  Engine 
Manual  P/N  481672,  prior  to  exceeding  the 
following  the  following  criteria,  whichevw 
occiirs  latest: 

REINSPECTION  INTERVAL 

—9  years  since  each  7th.  8th.  9th.  10th,  11th. 
and  12th  stage  HPC  disk  was  installed  new 
in  an  engine  or  since  the  last  coating 
application,  whichever  occurs  later,  or 
—4  years  since  each  7th,  8th,  9th,  10th,  11th, 
and  12th  stage  HPC  disk  was  inspected  in 
accordance  with  Sections  72-36-41. 72- 
36-42,  72-36-43,  72-36-44,  72-36-45, 
and  72-36-46.  as  applicable,  of  the  PW 
JT8D  Engine  Manual  P/N  481672. 
(d)  For  8th,  9th,  or  10th  stage  HPC  disks 
which  have  unknown  surface  treatment  and 
where  calendar  times  are  unknown,  remove 
the  engine  from  service  and  inspect  HPC 
disks,  stages  7  through  12,  for  surface 
corrosion,  and  replace  if  necessary,  with 
serviceable  disks,  in  accordance  with 
Sections  72-36-41,  72-36-42,  72-36-43.  72- 
36-44,  72-36-45.  or  72-36-46.  as  applicable, 
of  the  PW  JT8D  Engine  Manual  P/N  481672, 
as  follows: 

(1)  For  8th,  9th,  or  10th  stage  HPC  disks 
that  have  less  than  12,000  TPC  on  the 
effective  date  of  this  AD,  remove  engine  from 
service  and  inspect  HPC  disks  within  1  year 
of  the  effective  date  of  this  AD. 

(2)  For  8th.  9th.  or  10th  stage  HPC  disks 
that  have  greater  or  equal  to  12.000  TPC  on 
the  effactive  date  of  this  AD,  remove  engine 
from  service  and  inspect  HPC  disks  within  4 
months  of  the  effective  date  of  this  AD. 

(3)  Thereafter,  identily  the  type  of  surface 
treatment  (NiCad  or  PWA 110)  in  accordance 
with  Section  70-44-01,  of  the  PW  Oveitaul 
Standard  Practice  Manual,  PW  585005,  and 


inspect  the  required  disks  in  accordance  with 
the  reinspection  requirements  of  paragraphs 
(b)(2)  or  (c)(3)  of  this  AD.  whichever  is 
applicable. 

(e)  For  8th,  9th,  or  10th  stage  HPC  disks 
that  have  unknown  surface  treatment,  but 
with  known  calendar  times,  remove  the 
engine  from  service  and  inspect  HPC  disks, 
stages  7  through  12.  for  surface  corrosion, 
and  replace  if  necessary,  with  serviceable 
disks,  in  accordance  with  paragraphs  (c)(1)  or 
(c)(2),  as  applicable,  of  this  AD. 

(1)  Thereafter,  identify  the  type  of  surface 
treatment  (NiCad  or  PWA  110)  in  accordance 
with  Section  70-44-01,  of  the  PW  Overhaul 
Standard  Practice  Manual.  P/N  585005,  and 
inspect  in  accordance  with  the  reinspection 
requirements  of  paragraphs  (b)(2)  or  (c)(3)  of 
this  AD,  whichever  is  applicable. 

(f)  For  8lh,  9th,  or  10th  stage  HPC  disks 
coated  in  accordance  with  PW  speciHcation 
No.  PWA  110-21  and  containing  PWA  474 
antigallant  in  the  blade  slots,  as  an 
alternative  to  performing  the  requirements  of 
(a)(2)  and  (c)  of  this  AD,  a  record  search  and 
borescope  inspection  may  be  accomplished 
in  accordance  with  the  instructions  of 
paragraph  (a)(1)  and  (b).  respectively,  of  this 
AD. 

(g)  Deftne  the  inspection  program 
requirements  independently  for  each  8th, 
9th.  and  10th  stage  HPC  disk. 

(h)  If  the  HPC  disks,  stages  7  through  13 
were  deemed  serviceable,  as  specified  in  the 
PW  JT8D  Engine  Manual  IJ/N  481672,  at  a 
shop  visit,  and  the  engine  or  HPC  module 
was  properly  preserved  and  stored  as 
specified  in  the  PW  fr8D  Engine  Manual  P/ 
N  481672,  immediately  after  that  shop  visit. 
then  the  storage  time  can  be  deducted  from 
the  calendar  times. 

(i)  Report  within  30  days  of  inspection, 
disks  that  are  borescoped  inspected  in 
accordance  with  this  AD  and  are  determined 
to  have  visible  cracks  or  severe  corrosion  as 
defined  in  2.A.(6)  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  6038,  Revision 
3,  dated  May  8, 1992,  or  disks  that  are 
inspected  in  the  shop  and  inspection  reveals 
visible  cracks  or  corrosion  exceeding 
serviceability  limits  as  defined  in  PW  Engine 
Manual,  P/N  486172.  This  report  should 
include  inspection  findings,  compressor 
stage,  disk  P/N,  and  disk  serial  number. 
Submit  reports  to  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
FAA,  12  New  England  Executive  Park. 
Burlington,  MA  01803-05299;  fox  (617)  238- 
7199;  Telex  949301  FAANE  BURL  The 
reporting  requirements  of  this  AD  terminate 
1  year  bom  the  effective  date  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Oftlce  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L 
96-511)  and  have  been  assigned  OMB  control 
number  2120-0056. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager. 
Engine  Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  The  request  should  be 
forwarded  through  an  appropiato  FAA 


Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

NoiR  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  16. 1993. 

lade  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  93-17816  Filed  7-26-93;  8:45  am) 
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[DockM  No.  91  -ANE-39] 

AlrworthineM  Directives;  Pratt  A 
Whitney  JT80  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Supplemental  notice  of  ' 
proposed  rulemaking;  reopening  of' 
comment  period. 

SUMMARY:  This  proposed  rule  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  Pratt  &  Whitney 
(PW)  ]T8D  series  turbofan  engines,  that 
would  have  required  the  installation 
and  periodic  inspection  of  temperature 
indicators  installed  on  the  No.  4  and  5 
bearing  compartment  scavenge  oil  tube, 
and  performance  of  any  necessary 
corrective  action,  and  required  the 
installation  of  No.  4  and  5  bearing 
compartment  hardware  modifications 
for  certain  engines.  That  proposal  was 
prompted  by  reports  of  high  pressure 
turbine  (HPT)  shaft  fractures  caused  by 
oil  fires  that  resulted  from  internal 
leakage  of  thirteenth  stage  compressor 
discharge  air  into  the  No.  4  and  5 
bearing  compartment.  This  action 
revises  the  proposed  rule  by  requiring 
installation  of  improved  temperature 
indicators,  extending  the  compliance 
time  for  installation  of  temperature 
indicators,  and  eliminating  the 
requirement  to  perform  No.  4  and  5 
bearing  compartment  hardware 
modifications.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  fracture  of  the  HPT  shaft,  which 
can  result  in  uncontained  release  of 
engine  fragments,  engine  fire,  inflight 
engine  shutdown,  or  possible  aircraft 
damage. 

DATES:  Comments  must  be  received  by 
September  27, 1993. 
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Solmiit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  C3iief 
Cmmsd.  Attention:  Ruks  Docket  No. 
91-ANE-3Q.  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  throogh  FHday,  aoioepl  Federal 
holidays. 

The  service  information  reierenced  in 
the  pfopoeed  rule  mey  be  obtained  from 
Pratt  k  Whitney,  Technical  Publications 
Department.  M/S  132-30.  400  Main  * 
Street.  East  Hartford.  CT  06108.  This 
informati(m  may  be  examined  at  the 
FAA.  New  Ei^and  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  MFORMATION  COffTACR 
Marie  Rumizen,  Aerospace  Engineer. 
Engine  Certification  Office,  ANE-140. 
Engine  and  Propeller  Diiectorate.  FAA. 
New  England  Region.  12  New  England 
Executive  Park,  Bivlington,  MA  01803- 
5299,  telephone  (617)  238-7137,  fox 
(617)  238-7199. 

SUPPLBiKNTARY  MFORHATMN: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  at  arguments  as 
they  may  desire.  Communications 
should  idoitify  the  Rules  Dodiet 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communicatirais  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  ccmtained  in  this  notice  may 
8  changed  in  bght  of  the  comments 
receivedL 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propoeed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-^ublic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenten  wishing  the  FAA  to 
acknowledgs  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-eddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-39."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 


ATsilabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-AN&-39. 12  New 
En^and  Executive  Park,  Burlington,  MA 
01803-5299. 

Disciissioa 

A  proposal  to  amend  part  39  of  the 
FedOTal  Aviation  Regulations  to  add  an 
airworthiness  directive,  applicable  to 
Pratt  *  Whitney  (PW)  ]T8D  series 
turfaofsn  engines,  vras  published  as  a 
notice  of  propoeed  rulemaking  (NPRM) 
in  the  Fedanl  Sagistsr  on  January  24, 
1992.  That  NPRM  would  have  required 
the  installation  and  periodic  in^MCtion 
of  temperature  indicatora  installed  on 
tfie  No.  4  and  5  bearing  compartment 
scavenge  oil  tube,  performance  of  any 
necessary  corrective  action,  and 
required  the  installation  of  No.  4  and  5 
bearing  compartm«it  hardware 
modifications  for  certain  engines.  That 
NPRM  was  promptedby  reports  of  high 
pressure  turoine  (HPT)  shah  fractures 
caused  by  oil  fires  that  resulted  from 
internal  leakage  of  thirteenth  stage 
compressor  discharge  air  into  the  No.  4 
and  5  bearing  compartment  That 
ccHxtition,  if  not  corrected,  could  resuh 
in  fracture  of  the  HPT  shaft,  which  can 
remit  in  uncontained  release  of  engine 
fiegments,  engine  fire,  inflight  engine 
shutdown,  or  possible  aircraft  damage. 

Since  the  issuance  of  that  NPRM,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  bearing 
compartment  hardware  modifications 
do  not  adequately  prevent  internal 
leakage  of  mirteenth  stage  comiResscv 
discharge  air  into  the  No.  4  and  5 
bearing  compartment:  therefore,  the 
FAA  has  eliminated  that  requirement  in 
this  supplemental  proposed  rule.  When 
improved  bearing  compartment 
hardware  modificaticms  are  developed, 
the  FAA  may  consider  future 
rulemaking  that  may  reqxiire  this 
hardware  as  a  terminating  action  to  the 
repetitive  inspections  of  the  temperature 
indicators. 

In  addition,  PW  has  issued  Alert 
Service  Bulletin  (ASB)  No.  5944. 
Revision  2.  dated  June  8, 1992.  which 
describes  procedures  for  installation  of 
an  improved  temperature  indicator  that 
incorporates  an  adhesive  sealant,  revises 
the  installation  instructions,  and  adds  a 
troubleshooting  procedure  to  determine 
if  the  tempoature  indicatora  are 
functioning  properly.  This  revision  is 
reflected  in  this  supplemental  proposed 
rule. 

Also,  PW  has  issued  ASB  No.  6053. 
Revision  7,  dated  May  24, 1993,  which 


descrlbas  minor  hardware  dbanges  to 
the  HPT  containment  shield  assembly, 
lliis  supplemental  proposed  rule  has 
been  ch^ged  to  reflect  this  updated 
revision  to  the  ASB. 

Finally,  this  supplemental  i»opoaed 
rule  afxtrads  the  time  allotted  to  install 
the  impfovad  temperature  indicMors 
from  65  houn  time  in  service  (TIS)  to 
90  days  afker  the  effective  date  of  this 
AD.  Service  data  indicates  that  this 
extenslcm  would  have  minimal  safisty 
impact  to  the  fleet  The  repetitive 
intp^K^nn  interval,  however,  would 
remain  65  houra  TIS  since  last 
inspection.  This  supplemental  proposed 
rule  has  been  changed  accordingly. 

Interested  persons  have  been  anorded 
an  opportimity  to  participate  in  the  . 
making  cd  this  amendment  Due 
consideration  has  been  giv«a  to  the 
comments  received.  Comments  that  did 
not  relate  specifically  to  the  changes  in 
the  compbance  program  of  this 
supplemental  proposed  rule  will  be 
addressed  in  the  Final  Rule. 

Ten  commenten  state  that  the  PW 
Part  Number  (P/N)  809129  and  P/N 
8091 30  temperature  indicatora  are 
unreliable  (nie  to  observed  service 
proUems.  One  commenter  reports  that 
the  temperature  indicatora  are  peeling 
off  the  No.  4  and  5  bearing  compartment 
scavenge  oil  tube  and  turning  black  due 
to  oil  saturation  and  contamination.  The 
FAA  concun.  This  supplonental 
proposed  rule  would  require  installation 
of  new  and  redesigned  temperature 
indicatora  on  engines  mounted  on 
Boeing  727  series  aircraft.  These 
temperature  indicatora  incorporate  a 
seelant  which  is  spplied  over  the 
indicator  and  prevents  oil  saturation. 
Field  data  indicates  that  the  oil 
saturation  problem  associated  with  the 
temperature  indicator  is  only  occurring 
on  engines  installed  on  Boeing  727 
series  airoraft;  engines  installed  on 
McDonnell  Douglas  MD-80  series 
aircraft  may  have  the  new  or  prior 
configuration  of  temperature  indicates 
installed. 

Five  commenten  request  based  on 
the  availalulity  of  temperature 
indicatora  and  operator  maintenance 
programs,  a  time  period  of  greater  than 
65  houra  TIS  after  the  effective  date  of 
this  AD  to  install  the  temperature 
indicators.  The  FAA  concurs.  The  FAA 
has  increesed  the  time  period  to  install 
the  temperature  indicatora  to  90  dajrs 
and  has  determined  that  the  extoision 
of  the  time  allotted  to  install 
temperature  indicatora  would  have 
minimal  impact  to  the  fleet  based  on  the 
following:  PW  has  been  aggressively 
issuing  the  improved  temperature 
indicator  since  May  1992;  the  old  design 
temperature  indicator  is  still  allowed  as 
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an  option  for  engines  installed  on 
McDonnell  Douglas  MD-80  series 
aircraft;  and  this  supplemental  proposed 
rule  will  provide  ample  warning  of  the 
reqiiirement  to  acquire  and  install  the 
improved  temperature  indicators.  The 
repetitive  inspection  interval,  however, 
would  remain  65  hours  TIS  since  last 
inspection. 

Three  commenters  state  that  service 
experience  in  their  fleet  indicates 
problems  with  the  No.  5  bearing 
compartment  hardware  modification 
described  in  PW  SB  No.  5945,  dated 
December  19, 1990,  and  recommend 
eliminating  this  requirement  from  the 
AD.  The  FAA  concurs.  The  FAA  has 
determined  that  the  bearing 
compartment  hardware  modification 
described  in  PW  SB  No.  5945,  dated 
December  19, 1990,  and  required  by  the 
previous  NPRM,  does  not  adequately 
prevent  internal  leakage  of  thirteenth 
stage  compressor  discharge  air  into  the 
No.  4  and  5  bearing  compartment  and 
has  therefore  eliminated  this 
requirement  from  the  AD.  PW  is 
continuing  to  develop  hardware  that 
would  prevent  internal  leakage  of 
thirteenth  stage  compressor  discharge 
air. 

Five  commenters  request  to  allow  the 
installation  and  monitoring  of  two 
temperature  indicators  and  the 
performance  of  diagnostic  testing  only  if 
both  temperatiue  indicators  turn  black. 
This  procedure  would  provide  relief 
fix>m  unnecessary  engine  maintenance 
due  to  faulty  temperature  indications 
without  sacrificing  safsty.  The  FAA 
concurs.  This  supplemental  proposed 
rule  would  allow  the  installation  of  one 
or  two  sets  of  temperature  indicators 
and  would  modify  the  inspection 
program  accordingly. 

Chie  commenter  requests  that  all 
earlier  revisions  of  PW  SB  No.  5514  be 
acceptable  for  hardware  modifications 
to  the  No.  4  and  5  bearing  oil 
compartment  The  FAA  does  not 
concur.  The  FAA  has  determined  that 
the  No.  4  and  5  bearing  oil  compartment 
hardware  modifications  identified  in 
PW  SB  No.  5945  and  PW  SB  No.  5514 
do  not  adequately  prevent  No.  4  and  5 
bearing  compartment  oil  fires.  This 
supplemental  proposed  rule  would 
eliininate  the  requirement  for  bearing 
compartment  hardware  modifications. 

One  commenter  requests  clarification 
on  the  requirement  to  install  the  bearing 
compartment  hardware  at  the  next  shop 
visit.  This  supplemental  proposed  rule 
would  not  require  the  installation  of 
bearing  compartment  hardware 
modifications. 

Two  commenters  request  extended 
time  to  install  the  No.  4  and  5  bearing 
compartment  hardware  modifications  in 


accordance  with  PW  SB  No.  5945.  dated 
December  19. 1990,  and  PW  SB  No. 
5514,  Revision  7,  dated  February  28, 
1991.  This  supplemental  proposed  rule 
would  not  require  these  hardware 
modifications. 

Two  commenters  state  that  the  entire 
approach  of  temperature  monitoring  is 
unsatisfactory  due  to  false  indications, 
unnecessary  engine  removals, 
scheduling  disruptions,  and  extra  costs. 
Mandatory  action  should  be  focused  on 
correcting  the  No.  4  and  5  bearing 
compartment  hardware.  The  FAA 
concurs  in  part.  "Hie  temperature 
monitoring  is  an  interim  program  until 
such  time  that  modified  bearing 
compartment  hardware  is  developed  for 
PW  Models  JTSD-l  Uu-ough  JT8D-17AR 
or  the  HP  turbine  containment  hardware 
is  installed  on  PW  JT8D-200  series 
engines.  The  FAA  may  require 
installation  of  improved  bearing 
compartment  hardware  and  HP  turbine 
containment  hardware  in  future 
rulemaking. 

Three  commenters  request  defining  a 
troubleshooting  procedure  for  the 
temperature  indicators  prior  to  engine 
troubleshooting  when  the  temperature 
indicator  has  turned  black.  A  method  to 
validate  and  confirm  a  properly 
functioning  temperature  indicator 
would  be  desirable  prior  to  beginning 
the  costly  and  time  consuming  engine 
troubleshooting  procedures,  llie  FAA 
concurs.  Pratt  k  WhiUiey  ASB  No.  5944, 
Revision  2.  dated  June  8, 1992, 
describes  a  procedure  for  confirming  no 
oil  satiuation  on  temi>erature  indicators. 
This  supplemental  proposed  rule  would 
allow  this  inspection  as  an  optional 
procedure. 

Two  commenters  state  that  the 
location  of  the  temperature  indicator 
specified  in  the  previous  NPRM  and  PW 
ASB  No.  5944,  Revision  1.  dated  April 
10. 1991.  is  inconvenient  and  request  a 
location  with  easier  accessibility.  The 
FAA  concxus.  Pratt  &  Whitney  ASB  No. 
5944.  Revision  2.  dated  June  8. 1992. 
describes  installation  in  other  areas  of 
the  No.  4  and  5  scavenge  line,  and  the 
improved  temperature  indicator  itself 
has  been  designed  to  allow  for  easier 
installation. 

Three  commenters  request  that  the 
FAA  meet  with  industry  to  address  the 
operators'  concerns  and  potential 
impact  to  the  fleet  prior  to  issuing  the 
Final  Rule  for  thisprogram.  The  FAA 
does  not  concur.  The  FAA  does  not 
believe  that  a  pubUc  meeting  would  be 
necessary  at  this  point  as  the  program 
has  been  modified  to  address  many  of 
the  concerns  identified  in  the 
comments.  Also,  this  supplemental 
NPRM  will  allow  60  additional  days  of 


public  comment  before  issuing  the  Final 
Rule. 

One  commenter  notes  a  typographical 
error  in  paragraph  (a)(4)  of  the  NPRM 
%«rith  "ship"  printed  instead  of  "shop." 
The  FAA  concurs.  "Shop"  is  the  correct 
word. 

One  commenter  states  that  the  No.  4 
and  5  bearing  compartment  hardware 
modifications  and  containment  shield 
should  not  be  required  for  engines 
installed  on  McDonnell  Douglas  MD-80 
series  aircraft.  The  FAA  concurs  in  part. 
This  supplemental  proposed  rule 
eliminates  the  requirement  to  install  No. 
4  and  5  bearing  compartment  hardware 
modifications.  In  addition,  this 
proposed  rule  does  not  require 
installation  of  HPT  containment 
hardware,  but  does  exempt  those  PW 
)T8D-200  series  engines  which 
incorporate  the  HPT  containment 
hardware  frt>m  the  installation  and 
repetitive  inspections  of  the  temperature 
indicators.  The  FAA  may,  however, 
require  the  installation  of  HPT 
containment  hardware  in  PW  jr8D-200 
series  engines  in  future  rulemaking. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  6,323  JT8D- 
1  through  -17AR  series  engines  and 
1,843  JTBD-200  series  engines  of  the 
affected  design  in  the  worldwide  fleet. 
It  is  estimated  that  5,237  engines  in  the 
domestic  fleet  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1.5  work  hours  per 
engine  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
would  be  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $432,053. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  ^ong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
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Dumber  of  smdl  witities  under  ttw 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  reguJatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dodcet 
at  the  location  provided  under  the 
caption 


Ual  af  Snbiactete  14  Cn  Part  as 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 


The! 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiilharily:  49  U.&C  App.  13S4U).  M21 
■nd  1423: 49  U.5.C  106(g}:  and  14  C7R 
11.89. 


139.13    [4 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  a  Whateay:  Docket  No.  91-ANE-39. 

Applicability:  Pratt  k  Whitney  (PW)  JTSD- 
1.  -1  A.  -IB.  -7,  -7 A.  -7B.  -9.  -9A.  -15, 
-ISA.  -17.  -17A,  -17R,  and  -17AR  turboCm 
engines  installed  on  batnot  limited  to  Boeing 
727  series  abccaft,  and  |TSD-209,  -217, 
-217A.  -21 7C  and  -219  tuiboira  engines 
installed  on  but  not  limited  to  McDonnell 
Douglas  MD-80  series  and  Boeing  727  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  high  pressure 
turbine  (HPT)  shaft,  which  can  result  in 
uncontained  release  of  engine  fragments, 
engine  fire,  inflight  engine  shutdovm,  or 
possible  aiicnft  damage,  accomplish  the 
following: 

(a)  For  PW  JTSD-l.  -lA. -IB.  -7.  -7 A. 
-7B. -9, -9A. -15. -15A. -17. -17A. -17R, 
and  -17AR  engines  installed  on  Boeing  727 
series  aircraft^install  and  inspect  one  or  two 
temperature  indicators.  Part  Number  (P/N) 
810486.  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube,  as  follows: 

(1)  Install  one  or  two  temperature 
indicators  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube  in  accordance 
with  Section  2.A.(1)  of  the  Accomplishment 
Instructions  of  PW  Alert  Service  Bulletin 
(ASB)  No.  5944.  Revision  2.  dated  June  8, 
1992,  within  90  days  after  the  efEective  date 
of  this  AD. 

(2)  Visually  inspect  temperature  indicators 
within  65  time  in  service  (TIS)  of  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspectioa. 

(3)  If  upon  inspection,  the  color  of  any 
temperature  indicator  window  has  turned 


corapietriy  blade  perform  lioubloahuotiag 
and  diagnostic  lasting  and  comctive  actkia 
as  raquirad.  in  aocordaaca  with  Sactkai 
2  JLU)  (c)  aad  (d)  or  (0  aad  (g).  at  appUcabla. 
of  the  Accomplishment  InstmctJaBS  of  PW 
ASB  No.  5944.  Revision  2,  datad  tatrn  i. 
1992.  Prior  to  returning  the  engine  to  servlos, 
replace  any  temperature  indicator  that  has 
turned  Mack  and  inspect  in  atcordanoa  with 
paragraph  (aN2)  of  this  AD. 

(b)  For  PW  )T8D-209.  -217.  -217A.  -217C 
and  -219  aagjnss  that  do  not  ieuapuiala  a 
HPT  coiUaiunaBt  shield  installed  in 
acccrdanoa  with  PW  ASB  Noi  6063.  Raviskm 
7,  dated  May  24. 1993.  or  earlier  revisioDS  of 
PW  ASB  No.  60S3.  install  and  iaspsct  one  or 
two  temperatnre  indicalan.  P/N  aiosae.  or  a 
single  or  doable  set  of  P/N  8091 29  aad  P/N 
809130  temparatura  indicators,  on  the  No.  4 
and  5  bearing  compartment  scs»an§»  oU 
tube,  as  foUcmK 

(1)  install  temperature  indicators  oa  the 
No.  4  and  5  bearing  compartment  scavenge 
oil  tube  in  sccordance  with  Section  2.A.(l)of 
tiM  AccompKsbment  histructions  of  PW  ASB 
No.  5944,  Revision  2,  dated  hiae  8. 1992, 
withie  90  days  after  the  effective  date  of  this 
AD. 

(2)  Visually  inspect  temperature  iadicaton 
within  65  houn  TIS  of  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  any 
temperature  indicator  windowfs)  has  turned 
completely  black,  peifoim  trauUeshooting 
and  diagnostic  testing  and  uarattive  actioa 
as  required,  in  accor^tenoe  with  Section 
2.A.(2)  (c)  and  (d)  or  (0  >nd  (g).  as  applicable, 
of  thie  Accomplislmient  InstriictioBS  of  PW 
ASB  Uo.  5944,  Revision  2,  dated  June  8. 
1992.  Prior  to  returning  the  engine  to  service, 
replace  any  temperature  indicator  that  has 
turned  black  and  inspect  in  accordance  with 
paragraph  (aM2)  of  this  AD. 

(c)  For  aircraft  installations  utilizing  one  P/ 
N  810486  indicator  or  one  set  of  P/N  809129 
and  809130  Indicators,  and  inspectioa 
reveals  a  missing  indicator,  inspect  the 
remaining  temperature  indicator,  if 
applicable,  to  determine  if  the  indicator  ' 
window  has  turned  completely  blacL  If  the 
indicator  window  has  turned  completely 
black,  perform  troubleshooting  and 
diagnostic  testing,  and  corrective  action  as 
required,  in  accordance  with  paragraph  (b)(3) 
of  this  AD.  If  the  indicator  window  has  not 
turned  completely  black  or  if  there  are  no 
additional  indicators  installed,  then  install  a 
new  indicator  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instruction  of 
PW  ASB  No.  5944.  Revision  No.  2.  dated 
June  8. 1992.  prior  to  return  to  service,  and 
visually  inspect  temperature  indicator  within 
63  hours  TIS  since  installation.  Thereafter, 
inspect  at  intervals  not  to  exceed  65  hoon 
TIS  since  last  inspection. 

(d)  For  aircraft  installations  utilizing  two 
P/N  810486  indicators  or  two  sets  of  P/N 
809129  and  809130  indicators,  and 
inspection  reveals  a  missing  indicator(s), 
inspect  the  remaining  temperature 
indicatoifs)  to  determine  if  the  indicator 
window  has  turned  completely  black.  If  the 
indicator  window  has  turned  completely 
black,  perfacm  troublesiuxxing  and 
diagnostic  testing,  and  corrective  action  as 


laquired,  in  accordance  with  paragraph  (bH3) 
of  this  AD.  If  the  indicator  window  has  not 
tuinad  completely  Mack,  install  a  new 
indicalorfs)  ia  aocofdance  with  Section 
2.  A.(1)  of  the  Accomplishment  Instructions 
of  PW  ASB  Na  S944,  Revision  2,  datad  )uae 
8. 1992,  prior  to  return  to  service,  and 
visually  inspect  temperature  indicator  witbia 
65  bouts  TIS  since  installation.  Thereafter, 
inspect  at  intervals  not  to  exceed  65  boon 
TIS  since  last  inspection. 

(e)  Report  the  data  elements  identified  fai 
Appewhx  B  of  the  Acooroplishmeat 
hutzuctkm  of  PW  ASB  No.  5944.  Revisioa 
2,  dated  )nae  9, 1992.  whenever  an 
oveilampanture  anditioa  is  observed  on 
any  color  temparatura  Indicator  which  is  the 
resuh  of  an  internal  engine  praUean  only  and 
not  reanlting  Cram  an  external  canse 
cotreciad  by  the  published  troubleshooting 
psucedurea.  Data  eiemants  should  be 
reported  within  30  days  of  determining  thai 
the  owes  temperature  condition  is  the  raeoh  of 
an  internal  engine  problem,  to  the  ManagK, 
Engine  CeriificatioQ  Office,  Engine  and 
Propeller  Directorate,  Aircraft  Certificatiaa 
Service,  FAA.  12  New  England  Executive 
Park,  Burlington,  MA  0180^-05299;  Tdax 
Number  949301  FAANE  BURL;  fu  (617) 
238-71901  The  reporting  requirements  of  this 
proposed  AD  terminate  six  months  from  the 
eflcictive  date  of  the  AD. 

(f)  Infatmation  coUaction  requirements 
contained  in  this  proposed  regulation  have 
been  approved  by  the  OfRce  of  Management 
and  Budget  under  the  provisicms  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-51 1 }  and  have  been  assigned  OMB  control 
number  2120-0056. 

(g)  An  ailenialive  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certificatian  Office.  The  request  sliould  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frxun  the  Engine 
Certification  OfEce. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  die  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished.  Engines  that  are  conTumed  by 
diagnostic  testing  to  have  an  overtemperature 
cooditioo  cannot  be  operated  during  ferry 
flights. 

Issued  in  BurUnglon.  Massachusetts,  on 
July  19, 1993. 
Jack  A.  Sain. 

Manager,  Engine  and  Propeller  Diiectonte, 
Aircraft  Certification  Service. 
IFR  Doc  93-17824  Filed  7-26-93;  8:45  am] 
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DCPARTMEKr  OF  COMMERCE 

Office  of  Urn  Secrrtary 

ISCFRPwtT 

Notionaf  tnsmute  of  Standvdt  wnd 
Tacbnotogy 

15  CFR  Part  285 
[Doctat  Ne^  t30103-a00l| 
NMimS-ABtS 

MMonal  VolMMMry  Laboratofy 
Accradttation  ^Fogram 

agency:  Natimal  bisUtute  of  St»dards 
and  Technology,  ComineiEa. 
ACTK)N:  Notice  of  proposed  mftnnakiBg: 
request  for  comments. 

summary:  The  Director  of  the  National 
Institute  of  Standards  and  Technology. 
United  States  Department  of  Commeica, 
requests  comments  on  proposed 
changes  to  regulations  pertaining  to  the 
operation  of  ^  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  The  NVLAP  procedures  wiU 
be  redesignated  and  revised  to  expand 
the  procedures  to  include  accreditation 
of  calibration  laboratories;  update  the 
Procedures  fw  compatibility  with 
conformity  assurance  and  assessment 
concepts;  assure  consistency  with 
relevaiU  International  Organisation  for 
Standardization  (ISO)  documents  (e.g^ 
ISO  Guides  25. 38. 43. 58.  and  9000); 
and  fecilitate  and  promote  acoeptaace  of 
calibration  and  lest  results  between 
countries  to  avoid  barriais  to  trade. 
Provisions  in  this  regard  will  tanlttata 
cooperation  between  laboratorieft  and 
other  bodies  to  assist  in  thaaxchangaof 
information  and  experience,  hannanixe 
standards  and  procedures,  and  establish 
the  basis  for  bi-iateral  and  multi^ktanil 
agreements. 

DATES:  Comments  on  tfaa  proposed 
revisiooa  must  be  received  no  later  than 
October  12. 1993. 

ADDRESSES:  Cofltments  on  the  proposed 
regulation  rauot  be  submtttad  to:  Albert 
D.  Tholen,  Chief,  National  V^uatey 
L^ocatory  Accreditation  Program, 
National  lastitute  of  Standards  and 
Techndogy.  Buiiding  411.  room  A162. 
Gaitherrimi^g.  h4D  20899.  telaphoaa 
number  (301)  975-4016. 

FOR  FURTHER  MNMMAIKM  CONTACT 
Albert  D.  Tholan,  Ckief.  Natioaal 
VohiBtary  Laboratory  Aocraditation 
Program,  (301)  97S-401S. 

SUPPI^MENTARY  INFORMATION: 


The  NatlfflnT  hi^itiite  of  Standards 
and  Technology  (NISTI  administets  the 


National  Voluntary  L^oratory 
Accreditation  Program  (NVLAP)  under 
regulations  presently  found  at  part  7  of 
title  15  of  the  Code  of  Federal 
Regulations.  NVLAP  pnmdes  an 
unbiased  third  party  evaluation  and 
recognition  of  laboratory  performance, 
as  well  as  expert  technical  assistance  to 
upgrade  that  performance,  by 
acCTediting  calibration  laboratories  and 
testing  laboratories  found  competent  to 
perform  sped  fie  tests  or  calibrations. 
Competence  is  defined  as  the  ability  of 
a  laboratory  to  meet  the  NVLAP 
conditions  aat  oat  in  the  NVLAP 
regulations  and  to  conform  to  the 
criteria  in  NVLAP  publications  for 
particular  calibration  and  test  methods. 
Specifically.  NVLAP  accreditation 
indicates  that  a  laboratory's  quality 
system,  staff,  facilities  and  eqaipraent. 
calibration  protocols,  methods  and 
procedures,  records  and  reports  have 
fieen  evahiated  and  fiound  to  meet 
NVLAP  criteria. 

Accreditation  is  g.-anted  following 
successful  completion  of  a  process 
which  includes  submission  of  an 
application  and  payment  of  fees  by  the 
laboratory,  an  on-site  assessment, 
resolution  of  any  deficiencies  identified 
during  the  on-site  assessment, 
participation  in  proficiency  testing, 
technical  evaluation,  and  administrative 
review.  The  accreditation  is  formalized 
through  issuance  of  a  Certificate  of 
Accreditation  and  Scope  of 
Accreditation  and  is  publicized  by 
announcement  ia  various  govemmant 
and  private  media.  NVLAP  accreditation 
does  not  imply  any  guarantee  or 
certification  of  laboratory  performance 
or  test/calibration  data;  it  is  solely  a 
finding  of  laboratory  competence. 

NVLAP  accreditation  is  available  to 
commercial  laboratories,  manufacturers' 
in-house  laboratories,  university 
laboratories,  and  federal,  state  and  local 
government  laboratories.  Foreign -besed 
laboratories  may  also  be  accredited  if 
they  meet  the  same  requirements  as 
domestic  laboratories  and  pay  any 
additional  fees  ret^ired  for  travel 
expenses. 

NVLAP  is  comprised  of  a  series  of 
laboratory  accreditation  programs 
(LAPs)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  Each  LAP  includes  specific 
calibration  and/or  test  standards  and 
related  methods  and  protocols 
assembled  to  satisfy  the  unique  needs 
for  accreditation  in  a  field  of  testing, 
field  of  calibration,  product  or  service. 

Description  and  Explanation  of 
Proposed  Changea 

NIST  proposes  to  redesignate  the 
NVLAP  piocaduias  as  Part  285  of  title 


IS  of  the  Code  of  Federal  Regulations; 
to  expand  the  procedures  to  include 
accradftation  of  calibration  bboralarias; 
update  the  procedures  for  compatibility 
with  conformity  assurance  and 
assessment  concepts;  assure  consistaac^ 
with  relevant  International  Organization 
for  Standardization  (ISO)  docimwnts 
(e.g..  ISO  Guides  25,  38.  43,  58.  and 
9000);  facilitate  and  promote  accaptanot 
of  calibration  and  test  results  betweea 
countries  to  avoid  barriers  to  trade;  and 
eliminate  references  to  the  NVLAP 
advisory  committee.  Section  D  has  been 
replaced  with  language  essentially 
identical  to  ISO  Guide  25.  Provisioos  ia 
this  regard  will  facilitate  cooperation 
betwreen  laboratoriee  and  other  bodies  to 
assist  in  the  exchange  of  infoanatioa 
and  experience,  harmonize  standwda 
and  procedures,  and  establish  the  basis 
for  bi-laterai  and  muki-lateral 
agreements. 

Request  for  Coiiuiieuti 

The  Director  of  the  National  Institute 
of  Standards  and  Technology,  United 
States  Department  of  Commerce, 
requests  conmeats  on  proposed 
changes  to  regulations  found  al  15  CFR 
Part  7  pertaining  to  the  National 
Voluntary  Laboratory  Accreditalioa 
Program. 

PersoBS  interested  in  commaotiag  an 
the  proposed  regulations  should  t't^wni^ 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  becoaie  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Ceoitra) 
Reference  and  Records  Iosp>ectiea 
Facility,  room  6228.  Hoover  Buildia^ 
Washington,  DC  20230. 

Additiaaal  lafannatioB 

Execative  Order  12291 

The  Director  of  the  National  Institute 
of  Standards  and  Tecimology  has 
determined  that  this  rule  is  aot  a  mayar 
rale  within  the  meaning  of  section  1(b) 
of  Executive  Order  12291  because  it  will 
not  result  in: 

(1)  An  annual  effect  on  the  ecoooray 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions;  or, 

(3)  Significant  adverse  effiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefbre.  pieperation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 
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Exeoadve  Order  12612      | 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

l^nlatory  FlexibUity  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  if 
this  proposed  rule  is  adopted,  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  (1)  participation  in  NVLAP  is 
entirely  voluntary,  and  (2)  the  changes 
are  primarily  administrative,  affiscting 
the  management  of  the  program  rather 
than  laboratories  seeking  or  holding 
accreditation.  Further,  the  technical 
components  of  NVLAP,  that  is,  the 
specific  technical  criteria  that 
individual  laboratories  are  accredited 
against,  are  not  changed  in  any 
significant  way  by  this  proposal. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  control  number 
06593-0003. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affiact 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environment  Policy  Act  of 
1969. 

List  ofSubiecta  in  IS  CFR  Part  283 

Commerce,  business  and  industry, 
laboratories,  measurement  standards. 

Dated:  July  19. 1993. 
Arad  PraUukar. 

Dinctor.  National  Institute  of  Standards  and 
Technology. 

Dated:  July  19. 1993. 
Mark  Bohannon, 

Acting  Deputy  Under  Secretary  for 
Technology. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  Title  15  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

PART  7— {REDESIGNATED  AS  PART 
285]  j 

1.  Part  7  is  redesignated  as  part  285. 
la.  The  authority  citation  for  part  285 
is  revised  to  reed  as  follows: 

Authority:  15  VS.C.  272  et  seq. 


PART  285— [AMENDED] 

2.  Tlie  Table  of  Contents  for  part  285 
is  revised  to  read  as  follows: 

Subpart  A— General  Information 

Sw. 

285.1 

285.2 

285.3 

285.4 

285.5 

285.8 

285.7 

285.8 


Purpose. 

Organization  of  procedures. 

Description  and  goal  of  NVLAP. 

References. 

Definitions. 

NVLAP  Documentation. 

Confidentiality. 

Referencing  NVLAP  Accreditation. 


SutHMft  B-€atabli8hing  a  LAP 


Sec. 

285.11 

285.12 

285.13 

285.14 


Requesting  a  LAP. 
LAP  development  decision. 
Request  from  a  government  agency. 
Request  &x>m  a  private  sector 
organization. 

285.15  Development  of  technical 
requirements. 

285.16  Coordination  with  faderal  agencies. 

285.17  Announcing  the  establishment  of  a 
LAP. 

285.18  Adding  to  or  modifying  an 
established  LAP. 

285.19  Termination  of  a  LAP. 

Sulipart  C— Accrediting  a  Laboratory 

285.21  Applying  for  accreditation. 

285.22  Assessing  and  evaluating  a 
laboratory. 

285.23  Granting  and  renewing 
accreditation. 

285.24  Denying,  suspending,  and  revoldng 
accreditation. 

285.25  Voluntary  termination  of 
accreditation. 

285.26  Change  in  Status  of  Laboratory. 

Subpart  C^-CondHlona  and  Criteria  for 
Accreditation 

285.31  Application  of  accreditation 
conditions  and  criteria. 

285.32  Conditions  for  accreditation. 

285.33  Criteria  for  accreditation. 

3.  Section  285.1  is  revised  to  read  as 
follows: 

f28S.1    Purpoaa. 

The  purpose  of  part  285  is  to  set  out 
procedures  and  general  requirements 
under  which  the  National  Volimtary 
Laboratory  Accreditation  Program 
(NVLAP)  operates  to  accredit  both 
calibration  laboratories  and  testing 
laboratories. 

Supplementary  technical  and 
administrative  requirements  are 
provided  in  supporting  handbooks  and 
documents  as  needed  depending  on  the 
criteria  established  for  specific 
Laboratory  Accreditation  Programs 
(LAPs). 

4.  Section  285.2  is  revised  to  read  as 
follows: 

1285.2    Organization  of  proceduree. 

Subpart  A  describes  considerations 
which  relate  in  general  to  all  aspects  of 


NVLAP.  Subpart  B  describes  how  new 
LAPs  are  requested,  developed,  and 
announced,  and  how  LAPs  are 
terminated.  Subpart  C  describes 
procedures  for  accrediting  laboratories. 
Subpart  D  sets  out  the  conditions  and 
criteria  for  NVLAP  accreditation. 

5.  Section  285.3  is  revised  to  read  as 
follows: 

1285.3    Deacrlption  and  goal  of  NVLAP. 

(a)  NVLAP  is  a  system  for  accrediting 
calibration  laboratories  and  testing 
laboratories  found  competent  to  perform 
specific  tests  or  calibrations. 
Competence  is  defined  as  the  ability  of 
a  laboratory  to  meet  the  NVLAP 
conditions  (§  285.32)  and  to  conform  to 
the  criteria  {§  285.33)  in  NVLAP 
publications  for  specific  calibration  and 
test  methods. 

(b)  NVLAP  is  a  process  which: 

(1)  Provides  the  technical  and 
administrative  mechanisms  for  national 
and  international  recognition  for 
competent  laboratories  based  on  a 
comprehensive  procedure  for  promoting 
confidence  in  calibration  and  testing 
laboratories  that  show  that  they  operate 
in  accordance  with  NVLAPs 
reouirements; 

(2)  Provides  laboratory  management 
with  documentation  for  use  in  the 
development  and  implementation  of 
their  quality  systems; 

(3)  Identifies  competent  laboratories 
for  use  by  regulatory  agencies, 
purchasing  authorities,  and  product 
certification  systems; 

(4)  Provides  laboratories  with 
guidance  from  technical  experts  to  aid 
them  in  reaching  a  higher  level  of 
performance  resulting  in  the  generation 
of  improved  engineering  and  product 
information;  and 

(5)  Promotes  the  acceptance  of 
calibration  and  test  results  between 
countries,  and  facilitates  cooperation 
between  laboratories  and  other  bodies  to 
assist  in  the  exchange  of  information 
and  experience,  facilitating  removal  of 
non-tariff  barriere  to  trade  and 
promoting  the  harmonization  of 
standards  and  procedures. 

(c)  NVLAP  is  comprised  of  a  series  of 
laboratory  accreditation  programs 
(LAPs)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  The  specific  calibration  and  test 
methods,  types  of  calibration  and  test 
methods,  products,  services,  or 
standards  to  be  included  in  a  LAP  are 
determined  by  an  open  process  dtiring 
the  establishment  of  the  LAP  (see 
§285.11). 

The  Director  of  the  National  Institute 
of  Standards  and  Technology  (NIST) 
does  not  unilaterally  propose  or  decide 
the  scope  of  a  LAP.  Communication 
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wffb  other  hboratory  sccredHation 
systems  is  fostered  to  encourage 
development  of  common  criteria  aid 
approaches  to  accreditation  and  to 
promote  the  domestic,  foreign,  and 
international  awnptance  of  test  data 
produced  by  the  accredited  laboratories. 

6.  Section  285.4  is  revised  to  read  as 
follows: 
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NVLAP  is  designed  to  be  compatible 
with  domestic  and  foreign  laboratory 
accreditation  programs  to  ensure  the 
universal  acceptance  of  test  data 

f>raduced  by  NVLAP-accredited 
aboratories.  In  tfris  regard,  these 
procedures  are  compatible  with: 

(a)  The  most  recent  official 
publications  of  ISO  Guides  2,  25.  38.  43, 
45.  49,  58,  and  Standards  8402.  9001, 
9002,  9003,  and  9004. 

(b)  International  vocabulary  of  basic 
and  general  terms  in  metrology  (VIM): 
1984,  issued  by  bitemational  Bureau  of 
Weights  and  Measures  (BDPM), 
International  Electrotechnical 
Commission  (lEG).  International 
Standards  Organization  (lOS),  and  the 
International  Organizatioa  of  Legal 
Metrology  (OIML}. 

7.  Section  285.5  is  revised  to  read  as 
follows: 

1285.5    Definitions. 

Accreditation  (of  a  laboratory}:  A 
formal  recognition  that  a  laboratory  is 
competent  to  carry  out  specific  test?  or 
calibrations  or  types  of  tests  or 
calibrations. 

Accredftation  cntaia:  A  set  of 
requirements^  used  by  an  accrediting 
body  which  a  laboratory  must  meet  in 
order  to  be  accredited. 

Approved  Signatory  (of  an  accredited 
laboratory):  An  individual  who  is 
recogniiflid  by  NVLAP  as  competent  to 
sign  accredited  laboratory  test  reports. 

Assessment  (of  a  laboratory):  The  on- 
site  examination  of  a  testing  or 
calibration  laboratory  to  evaluate  its 
compliance  with  Ae  conditions  and 
criteria  for  accreditation. 

Authorized  Representative  (of  an 
accredited  laboratory):  An  individual 
who  is  auth<Hized  by  the  laboratory  to 
sign  the  NVLAP  application  form  and 
commit  the  laboratory  to  fulfill  the 
NVLAP  requireraenis  (The  Authorized 
Representative  may  also  be 
recomTnended  by  the  laboratory  as  an 
Approved  Signatory). 

Calibration:  A  set  of  operations  which 
establish,  under  specified  conditions, 
the  relationship  between  values 
indicated  by  a  measuring  instrument  or 
system,  or  values  represented  by  a 
material  measure,  and  the 
corresponding  known  values  of  a 
measurand. 


CoRbration  method:  A  technical 
procedvre  for  perftmning  •  caBbration. 

Certificate  <^  Accreditation:  A 
document  issued  by  NVLAP  to  a 
laboratory  that  has  met  the  criteria  and 
conditions  fior  accreditarioa.  The 
Certificate  (rf  Accreditatioo  may  be  used 
as  proof  of  accrsdi ted  status.  A 
Certificate  of  Accreditatiaa  is  alw^rs 
accompanied  with  a  Scope  of 
Accreditation. 

DefidexKy:  The  non-fulfillment  of 
NVLAP  conditions  and/or  crttsiia  for 
accreditation. 

Director  of  NIST:  The  Director  of  the 
National  Institute  of  Standards  and 
Tedmology  or  designate. 

Laboratory:  An  organization  that 
performs  calibrations  and/or  teats. 
When  a  laboratory  is  part  of  an 
organization  that  carries  out  activities 
additional  to  calibration  and  testing,  the 
term  "laboratory"  refers  only  to  thme 
parts  of  that  organization  that  are 
involved  in  thec^bration  and  testing 

Erocess.  The  laboratory  activities  may 
B  carried  out  at  or  from  a  permanent 
location,  at  or  from  a  temporary  facility, 
or  in  or  from  a  mobile  facility. 

LAP:  A  laboratory  accreditation 
program  established  and  administered 
under  NVLAP.  consisting  of  test 
methods  or  calibrations  relating  to 
specific  products  or  fields  of  testing  or 
calibration. 

NIST:  The  National  histifuto  of 
Standards  and  Technology. 

NVLAP:  The  National  Voluntary 
Laboratory  Accreditation  Program. 

Person:  Associations,  companies, 
corporations,  educational  institutioBS« 
firms,  government  agencies  at  the 
fisderal,  state  and  local  level, 
partnerships,  and  societies — as  well  as 
divisions  thereof— and  individuals. 

Product:  A  type  or  a  category  of 
manufactured  goods,  constructions, 
installations,  and  natural  and  processed 
materials,  or  those  associated  services 
whose  characterization,  classification, 
or  functional  performance  is  specified 
by  standards  or  test  methods. 

Proficiency  testing:  The  determination 
of  laboratory  performance  by  means  of 
comparing  and  evaluating  tests  on  the 
same  or  similar  items  or  materials  by 
two  or  more  laboratories  in  accordance 
with  predetermined  conditions. 

Quality  system:  The  organizational 
structure,  responsibilities,  procedures, 
processes,  and  resources  for 
implementing  quality  management. 

Quality  manual:  A  document  stating 
the  quality  policy,  quality  system,  and 
quality  practices  of  an  organization.  The 
quality  manual  may  reference  other 
laboratory  docoDMBtatioH. 

Befereaca  material:  A  maAeriai  or 
substance  one  or  more  properties  of 


which  are  sufficiently  well  established 
to  be  used  for  the  calibration  of  an 
apparatus,  the  aasesuiient  of  a 
measurement  metfiod ,  or  for  assigning 
values  to  materials.  A  "certified 
reference  material"  means  that  one  or 
more  of  tf>e  property  values  of  the 
reforence  material  are  certified  by  a 
technically  valid  procedure, 
accompanied  by  or  traceable  to  a 
certificate  or  other  documentation 
which  is  issued  by  a  cartifying  body. 

Reference  standard:  A  standard, 
generally  of  the  highest  metrological 
quality  available  at  a  given  location, 
from  which  raeastirements  mads  at  that 
location  are  derived. 

Scope  of  accreditation:  A  document 
issued  by  NVLAP  which  lists  the  test 
methods  or  services,  or  calibration 
services  for  whidi  tlw  laboratory  is 
accredited. 

Sub-facility:  A  laboratory  operating 
under  the  technical  direction  and 
quality  system  of  a  main  faciHty  that  is 
accredited. 

Test:  A  technical  operation  that 
consists  of  tiie  determination  of  one  or 
more  characteristics  or  performance  of  a 
given  product,  material,  equipment, 
organism,  physical  phenomenon, 
process  or  service  according  to  a 
specified  procedure. 

Test  method:  A  technical  procedure 
for  performing  a  test. 

Testing  laboratory:  A  laboratory 
which  measures,  examines,  tests, 
calibrates  or  otherwise  determines  the 
characteristics  or  performance  of 
products. 

TreceabiUty  of  the  accuracy  of 
measuring  instruments:  A  docvunented 
chain  of  comparison  connecting  the 
accuracy  of  a  measuring  instrument  to 
other  maasurii^  instruments  of  higher 
accuracy  and  ultimately  to  a  primary 
standard. 

8.  Section  285.6  is  revised  to  read  as 
follows: 

§285.6    NVLAP  docomentatton. 

NVLAP  publications  are  available  for 
information  and  use  by  staff  of 
accredited  laboratories,  those  seeking 
accreditation,  other  laboratory 
accreditation  systems,  and  others 
needing  information  on  the 
requirements  for  accreditation  under  the 
NVLAP  program.  Accredited 
laboratories  will  be  sent  revised 
publications  routinely.  Publications 
include; 

(a)  The  Procedures  and  General 
Requirements; 

(b)  Handbooks  coatakihig  the 
administrative  aad  operational 
procedures  and  tachnical  req|uirameius 
of  spedficLAPs; 
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(c)  A  directory  of  accredited 
laboratories  published  annually  and 
updated  periodically;  and 

(d)  Policy  Guides  that  provide 
changes  to  the  Procedures  and  General 
Requirements  and  Handbooks  between 
formal  revisions  of  those  publications. 

9.  Section  285.7  is  revised  to  read  as 
follows: 


S  285.7    Confidentiality. 

To  the  extent  permitted  by  applicable 
laws,  NVLAP  will  seek  to  ensure 
conRdentiality  of  all  information 
obtained  relating  to  the  application,  on- 
site  assessment,  proRciency  testing, 
evaluation,  and  accreditation  of 
laboratories. 

10.  Section  285.8  is  added  to  read  as 
follows: 

§285.8    Referencing  NVLAP  accreditatJon. 

To  become  accredited  and  maintain 
accreditation,  a  laboratory  shall  agree  in 
writing  to: 

(a)  Advertise  its  accredited  status  on 
letterheads,  brochures,  test  reports,  and 

f>rofessional,  technical,  trade,  or  other 
aboratory  services  publications,  and 
use  the  NVLAP  logo  under  guidance 
provided  by  NVLAP. 

(b)  Inform  its  clients  that  the 
laboratory's  accreditation  or  any  of  its 
calibration  or  test  reports  in  no  way 
constitutes  or  implies  product 
certification,  approval,  or  endorsement 
by  NIST. 

11.  Section  285.11  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(3)(ii) 
and  (c)  to  read  as  follows:   i 

1286.11  Raquecti>s  •  LAP. 

(a)  A  request  to  establish  a  LAP  must 
be  made  to  the  Director  of  NIST. 

•  •        •        •        •        ^ 

(1)  The  scope  of  the  LAP  in  terms  of 
products,  calibration  services,  or  testing 
services  proposed  for  inclusion; 

(3)*  •  • 

(ii)  Evidence  of  a  national  need  to 
accredit  calibration  or  testing 
laboratories  for  the  speciRc  scope 
beyond  that  served  by  an  existing 
laboratory  accreditation  program  in  the 
public  or  private  sector; 

•  •        •        •        • 

(c)  NVLAP  may  request  clarification 
of  the  information  submitted  according 
to  paragraph  (b)  of  this  section. 

•  •        •        •        • 

12.  Section  285.12  is  amended  by 
revising  paragraphs  (a)  and  (b)(6)  to  read 
as  follows: 

1285.12  LAP  Development  Decision, 
(a)  The  Director  of  NIST  shall 

establish  all  LAPs  on  the  basis  of  need. 


Government  agencies  may  document  the 
need  by  using  S  285.13  and  private 
sector  organizations  by  using  §  285.14. 

•  •        •        •        • 

(b)*  *  • 

(6)  The  economic  and  technical 
feasibility  of  accrediting  laboratories  for 
the  calibration  or  test  methods,  types  of 
calibration  or  test  methods,  products, 
services,  or  standards  requested;  and 

13.  Section  285.13(a)  is  revised  to 
read  as  follows: 

1285.13  Request  from  a  government 
agency. 

(a)  Any  Federal,  state  or  local  agency 
responsible  for  regulatory  or  public 
service  programs  established  under 
statute  or  code,  which  has  determined  a 
need  to  accredit  laboratories  within  the 
context  of  its  programs,  may  request  the 
Director  of  NIST  to  establish  a  LAP.' 

•  •        •        •        • 

14.  Section  285.14(a)  introductory  text 
is  revised  to  read  as  follows: 

1285.14  f^uest  from  a  private  sector 
organization. 

(a)  Any  private  sector  organization 
which  has  determined  a  need  to  accredit 
laboratories  for  specific  products, 
calibrations,  or  testing  services,  may 
request  the  Director  of  NIST  to  establish 
a  LAP  if  it  uses  procedures  meeting  the 
following  conditions: 

15.  Section  285.15  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f  285.1 5    Development  of  technical 
rsquirsments. 

(a)  Technical  requirements  for 
accreditation  are  specific  for  each  LAP. 
The  requirements  tailor  the  criteria 
referenced  in  %  285.33  to  the  calibration 
or  test  methods,  types  of  calibration  or 
test  methods,  products,  services,  or 
standards  covered  by  the  LAP. 

(c)  NVLAP  shall  make  every 
reasonable  effort  to  ensure  that  the 
affected  calibration  or  testing 
community  within  the  scope  of  the  LAP 
is  informed  of  any  planned  workshop. 
Summary  minutes  of  each  workshop 
will  be  prepared.  A  copy  of  the  minutes 
will  be  made  available  for  inspection 
and  copying  at  the  NIST  Records 
Inspection  Facility. 

16.  Section  285.17(c)  is  revised  to 
read  as  follows: 


full  costs,  and  shall,  from  time  to  time 
as  necessary,  revise  the  fees  for  this 
purpose. 

17.  Section  285.18  is  revised  to  read 
as  follows: 

1285.18  Adding  to  or  modifying  an 
•stablished  LAP. 

(a)  Established  or  developing  LAPs 
may  be  added  to,  modified,  or  realigned 
based  on  either  a  written  request  from 
any  person  wishing  to  add  or  delete 
specific  standards,  calibration  or  test 
methods,  or  types  of  calibration  or  test 
methods  or  a  need  identified  by  NIST. 

(b)  NVLAP  may  choose  to  make  the 
additions  or  modifications  available  for 
accreditation  under  a  LAP  when: 

(1)  The  additional  standards, 
calibration  or  test  methods,  or  types  of 
calibration  or  test  methods  requested  are 
directly  relevant  to  the  LAP; 

(2)  It  is  feasible  and  practical  to 
accredit  calibration  or  testing 
laboratories  for  the  additional  standards, 
calibration  or  test  methods,  or  types  of 
calibration  or  test  methods;  and 

(3)  It  is  likely  that  laboratories  will 
seek  accreditation  for  the  additional 
standards,  calibration  or  test  methods, 
or  types  of  calibration  or  test  methods. 

18.  Section  285.19(a)  is  revised  to 
read  as  follows: 

1285.19  Termination  of  a  LAP. 

(a)  The  Director  of  NIST  may 
terminate  a  LAP  when  the  Director  of 
NIST  determines  that  a  need  no  longer 
exists  to  accredit  laboratories  for  the 
services  covered  under  the  scope  of  the 
LAP.  In  the  event  that  the  Director  of 
NIST  proposes  to  terminate  a  LAP,  a 
notice  will  be  published  in  the  Federal 
Register  setting  forth  the  basis  for  that 
determination. 


1285.17 
■  LAP. 


Announcing  ttte  estabiishmsnt  of 


(c)  NVLAP  shall  establish  fees  in 
amounts  that  will  enable  it  to  recover  its 


19.  Section  185.21  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f  285.21    Applying  for  accreditation. 

(a)  A  laboratory  may  complete  and 
remit  an  application  for  accreditation  in 
any  of  the  established  LAPs. 

(c)  Accreditation  of  laboratories 
outside  of  the  United  States  may 
require: 

(1)  Translation  of  laboratory 
documentation  into  English;  and 

(2)  Payment  of  additional  traveling 
expenses  for  on-site  assessments  and 
proficiency  testing. 

20.  Section  285.22  is  revised  to  read 
as  follows: 

f  285.22    Assessing  and  evaluating  a 
laboratory. 

(a)  Information  used  to  evaluate  a 
laboratory's  compliance  with  the 
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conditions  for  accreditation  set  out  in 
S  285.32,  the  criteria  for  accreditation 
set  out  in  $  285.33.  and  the  technical 
requirements  established  for  each  LAP 
will  include  (not  necessarily  in  this 
order): 

(1)  On-site  assessment  reports; 

(2)  Laboratory  responses  to  identified 
deficiencies: 

(3)  Laboratory  performance  on 
proficiency  tests:  and, 

(4)  Application  and  other  material 
submitted  by  the  laboratory 

(§  285.32(b)). 

(b)  NVLAP  shall  arrange  the 
assessment  and  evaluation  of  applicant 
laboratories  in  such  a  way  as  to 
minimize  potential  conflicts  of  interest. 

(c)  NVLAP  shall  inform  each 
applicant  laboratory  of  any  additional 
action(s)  that  the  laboratory  must  take  to 
qualify  for  accreditation. 

21.  Section  285.23  is  amended  by 
removing  paragraph  (d),  and  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

f  2S5.23    Granting  and  renewing 
accreditation. 

(a)  NVLAP  will  take  action  to  grant  (1) 
initial  accreditation,  or  (2)  renew, 
suspend,  or  propose  to  deny  or  revoke 
accreditation  of  an  applicant  laboratory, 
based  on  the  degree  to  which  the 
laboratory  complies  with  the  specific 
NVLAP  requirements. 

(b)  If  accreditation  is  granted  or 
renewed,  NVLAP  shall: 

(1)  Provide  a  Certificate  of 
Accreditation  and  a  Scope  of 
Accreditation  to  the  laboratory; 

(2)  Provide  guidance  on  referencing 
the  laboratory's  accredited  status,  and 
the  use  of  the  NVLAP  logo  by  the 
laboratory  and  its  clients,  as  needed; 
and 

(3)  Remind  the  laboratory  that 
accreditation  does  not  relieve  it  from 
complying  with  applicable  federal, 
state,  and  local  laws  and  regulations. 
•        •        •        •        • 

22.  Section  285.24  is  revised  to  read 
as  follows: 

f  28S.24    Denying,  suspending,  and 
rsvoUng  accreditation. 

(a)  If  NVLAP  proposes  to  deny  or 
revoke  accreditation  of  a  laboratory, 
NVLAP  shall  inform  the  laboratory  of 
the  reasons  for  the  proposed  denial  or 
revocation  and  the  procedure  for 
appealing  such  a  decision. 

(b)  The  laboratory  will  have  30  days 
from  the  date  of  receipt  of  the  proposed 
denial  or  revocation  letter  to  appeal  the 
decision  to  the  Director  of  NIST.  If  the 
laboratory  appeals  the  decision  to  the 
Director  of  NIST,  the  proposed  denial  or 
revocation  will  be  stayed  pending  the 
outcome  of  the  appeal.  The  proposed 


denial  or  revocation  will  become  final 
through  the  issuance  of  a  written 
decision  to  the  laboratory  in  the  event 
that  the  laboratory  does  not  appeal  the 
proposed  denial  or  revocation  within 
the  30-day  period. 

(c)  If  NVLAP  finds  that  an  accredited 
laboratory  has  violated  the  terms  of  its 
accreditation  or  the  provisions  of  these 
procedures,  NVLAP  may,  after 
consultation  with  the  laboratory, 
suspend  the  laboratory's  accreditation, 
or  advise  of  NVLAP's  intent  to  revoke 
accreditation.  If  accreditation  is 
suspended,  NVLAP  shall  notify  the 
laboratory  of  that  action  stating  the 
reasons  for  and  conditions  of  the 
suspension  and  specifying  the  action(s) 
the  laboratory  must  take  to  have  its 
accreditation  reinstated. 

(d)  A  laboratory  whose  accreditation 
has  been  denied,  revoked,  terminated, 
or  expired,  or  which  has  withdrawn  its 
application  before  being  accredited,  may 
reapply  and  be  accredited  if  the 
laboratory: 

(1)  Completes  the  assessment  and 
evaluation  process;  and 

(2)  Meets  the  conditions  and  criteria 
for  accreditation  that  are  set  out  in 
§§285.32  and  285.33. 

(e)  Conditions  of  suspension  will 
include  prohibiting  the  laboratory  horn 
using  the  NVLAP  logo  on  its  test  reports 
during  the  suspension  period.  The 
determination  of  NVLAP  whether  to 
suspend  or  to  propose  revocation  of  a 
laboratory's  accreditation  will  depend 
on  the  nature  of  the  violetion(s)  of  the 
terms  of  its  accreditation. 

23.  Section  285.26  is  added  to  read  as 
follows: 

S  285.26    Change  in  status  of  lat>orstory. 

Accreditation  of  a  laboratory  is  based 
on  specific  conditions  and  criteria 
including  the  laboratory  ownership, 
location,  staffing,  facilities,  and 
configuration.  Changes  in  any  of  these 
conditions  or  criteria  could  result  in 
loss  of  accreditation.  NVLAP  must  be 
informed  if  any  of  the  conditions  or 
criteria  for  accreditation  are  changed  so 
that  a  determination  can  be  made 
concerning  the  status  of  the 
accreditation. 

24.  Section  285.31  is  revised  to  read 
as  follows: 

1 285.31    Application  of  accreditation 
conditions  snd  crHsria. 

To  become  accredited  and  maintain 
accreditation,  a  laboratory  must  meet 
the  conditions  for  accreditation  set  out 
in  §  285.32,  the  criteria  set  out  in 
§  285.33,  and  the  guidance  provided  in 
the  Handbooks  for  specific  LAPs. 

25.  Section  285.32  is  revised  to  read 
as  follows: 


1285.32    Conditions  for  accridHation. 

(a)  To  become  accredited  and 
maintain  accreditation,  a  laboratory 
shall  agree  in  writing  to: 

(1)  Be  assessed  and  e\'aluated  initially 
and  on  a  periodic  basis; 

(2)  Demonstrate,  on  request,  that  it  is 
able  to  perform  the  calibrations  or  tests 
representative  of  those  for  which  it  is 
seeking  accreditation; 

(3)  Pay  all  fees; 

(4)  Participate  in  proficiency  testing 
as  required; 

(5)  Be  capable  of  performing  the 
calibrations  or  tests  for  which  it  is 
accredited  according  to  the  latest 
version  of  the  calibration  or  test  method 
within  one  year  after  its  publication  or 
within  another  time  limit  specified  by 
NVLAP; 

(6)  Limit  the  representation  of  the 
scope  of  its  accreditation  to  only  those 
calibrations,  tests  or  services  for  which 
accreditation  is  granted; 

(7)  Resolved  all  deficiency; 

(8)  Limit  all  its  work  or  services  for 
clients  to  those  areas  where  competence 
and  capacity  are  available; 

(9)  Maintain  records  of  all  actions 
taken  in  response  to  complaints  for  a 
minimum  of  one  year; 

(10)  Maintain  an  independent 
decisional  relationship  between  itself 
and  its  clients,  a^iliates,  or  other 
organizations  so  that  the  laboratory's 
capacity  to  render  calibration  or  test 
reports  objectively  and  without  bias  is 
not  adversely  affected; 

(11)  Report  to  NVLAP  within  30  days 
any  major  changes  involving  the 
location,  ownership,  management 
structure,  authorized  representative, 
approved  signatories,  or  facilities  of  the 
laboratory;  and 

(12)  Return  to  NVLAP  the  Certificate 
of  Accreditation  and  the  Scope  of 
Accreditation  for  revision  or  other 
action  should  it: 

(i)  Be  requested  to  do  so  by  NVLAP; 

(ii)  Voluntarily  terminate  its 
accredited  status:  or 

(iii)  Become  unable  to  conform  to  any 
of  these  conditions,  the  applicable 
criteria  of  §  285.33,  and  related 
technical  requirements. 

(b)  To  become  accredited  and 
maintain  accreditation,  a  laboratory 
shall  supply,  upon  request,  the 
following  information: 

(1)  Legal  name  and  full  address;, 

(2)  Ownership  of  the  laboratory; 

(3)  Organization  chart  defining 
relationships  that  are  relevant  to 
performing  testing  covered  in  the 
accreditation  request; 

(4)  General  description  of  the 
laboratory,  including  its  facilities  and 
scope  of  operation; 
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(5)  NaoM.  addms.  and  taisphone  and 
FAX  numbar  of  the  authorized 
representative  of  the  laboratory: 

(6)  Names  or  titles  and  qualifications 
of  laboratory  staff  nominated  to  serve  as 
approved  signatories  of  calibration  or 
test  raports  that  rafarance  NVLAP 
accreditation: 

(7)  The  laboratory  Quality  Manual; 
and 

(8)  Other  information  as  may  be 
needed  for  the  specific  LAP(s)  in  wfaidi 
accreditation  is  sought. 

26.  Section  285.33  is  revised  to  read 
as  follows:  , 

12*5.33   CriiarfaferaeeradNMion. 

(a)  Scope. 

(1)  This  sectioo  sets  out  the  general 
requirements  in  accordance  with  which 
a  laboratory  has  to  demonstrate  that  it 
operates,  if  it  is  to  be  recognized  as 
competent  to  carry  out  specific 
calibrations  or  tests. 

(2)  Additional  requirements  and 
information  which  have  to  be  disclosed 
for  assessing  competence  or  for 
determining  compliance  with  other 
criteria  may  be  specified  by  NVLAP, 
depending  upon  the  specific  character 
of  the  task  of  the  laboratory. 

(3)  This  section  is  for  use  by 
calibration  and  testing  laboratories  in 
the  development  and  implementation  of 
their  quality  systems.  H  may  also  be 
used  by  acoeditation  bodies, 
certification  bodies  and  other  concerned 
with  the  competence  of  laboratories. 

(b)  Organization  and  wanagement 

(1)  The  laboratory  shall  be  legally 
identif.able.  It  shall  be  organized  and 
shall  operate  in  such  a  way  that  its 
permanent,  temporary  and  mobile 
facilities  meet  the  requirements  of  this 
Guide.  I 

(2)  The  laboratory  shall: 

(i)  Have  managerial  staff  with  the 
aiitbority  and  resources  needed  to 
discharge  their  duties: 

(ii)  Have  policies  to  ensure  that  its 
personnel  are  free  from  any  commercial, 
financial  and  other  pressures  which 
might  adversely  affect  the  quality  of 
their  work; 

(iii)  Be  organized  in  such  a  way  that 
confidence  in  its  independence  of 
judgement  and  integrity  is  maintained  at 
all  times: 

(iv)  Specify  and  document  the 
responsibility,  authority  and 
interrelation  of  all  personnel  who 
manage,  perform  or  verify  work 
affecting  the  quality  of  calibrations  and 
tests; 

(v)  Provide  supwrvision  by  person* 
familiar  with  the  calibration  or  test 
methods  and  procedures,  the  objective 
of  the  calibration  or  test  and  the 
assessment  of  the  results.  The  ratio  of 


supervisory  to  nan-superviaory 
personnel  shall  be  such  as  to  ensure 
adequate  supervision: 

(vi)  Have  a  technical  manager 
(however  named)  who  has  overall 
responsibility  for  the  technical 
operations: 

(vii)  Have  a  quaUty  manager  (however 
named)  who  has  responsibility  Cor  the 
quality  system  and  its  implementatioo. 
The  quality  manager  shall  have  direct 
access  to  the  highest  level  of 
management  at  which  decisiins  are 
taken  on  laboratory  policy  or  raeouroes, 
and  to  the  technical  manager.  In  some 
laboratories,  the  quality  manager  may 
also  be  the  technical  manager  or  deputy 
technical  manager: 

(viii)  Nominate  deputies  in  case  of 
absence  of  the  technical  or  quality 
manager: 

(ix)  Have  documented  policy  and 
procedures  to  ensure  the  protection  of 
clients'  confidential  information  and 
proprietary  rights: 

(x)  Where  appropriate,  participate  in 
interlaboratory  comparisons  and 
proficiency  testing  programs. 

(c)  Quality  system,  audit  and  review. 

(1)  The  laooratory  shall  establish  and 
maintain  a  quality  system  appropriate  to 
the  type,  range  and  volume  of 
calibration  and  testing  activities  it 
undertakes.  The  elements  of  this  system 
shall  be  documented.  The  quality 
documentation  shall  be  available  for  use 
by  the  laboratory  personnel.  The 
laboratory  shall  define  and  document  its 
policies  and  objectives  for,  and  its 
commitment  to,  good  laboratory  practice 
and  quality  of  calibration  or  testing 
services.  The  laboratory  managemoit 
shall  ensure  that  these  policies  and 
objectives  are  documented  in  a  quality 
manual  and  commimicated  to. 
understood,  and  implemented  by  all 
laboratory  personnel  concerned.  The 
quality  manual  shall  be  maintained 
current  under  the  responsibility  of  the 
quality  manager. 

(2)  The  quality  manual,  and  related 
quality  documentation,  sliall  state  the 
laboratory's  policies  and  operational 
procedures  established  in  order  to  meet 
the  requirements  of  this  Guide.  The 
quality  manual  and  related  quality 
documentation  shall  also  contain: 

(i)  A  quality  policy  statement, 
including  objectives  and  commitments, 
by  top  management; 

(ii)  The  organization  and  management 
structure  of  the  laboratory,  its  place  in 
any  parent  organization  and  relevant 
organizational  charts; 

(iii)  The  relations  between 
management,  technical  operations, 
support  services  and  the  quality  system: 

(iv)  Procedures  for  control  and 
maintenance  of  documentation; 


(v)  Job  descriptions  of  key  staff  and 
reference  to  the  job  descriptions  of  other 
staff: 

(vi)  Identification  of  the  laboratory's 
approved  signatories: 

(vii)  The  laboratory's  procedures  for 
achieving  traceebility  of  measurements: 

(viii)  'rne  laboratory's  scope  of 
calibrations  and/or  tests; 

(ix)  Arrangemmts  for  ensuring  that 
the  laboratory  reviews  all  new  work  to 
ensure  that  it  has  the  appropriate 
facilities  and  resources  before 
commencing  such  work; 

(x)  Reference  to  the  calibration, 
verification  and/<v  test  procedures  used: 

(xi)  Procedures  for  handling 
calibration  and  test  items; 

(xii)  Reference  to  the  major  equipment 
and  reference  measurement  standards 
used: 

(xiii)  Reference  to  procedures  for 
calibration,  verification  and 
maintenance  of  equipment: 

(xiv)  Reference  to  verification 
practices  including  inter-laboratory 
comparisons,  proficiency  testing 
programs,  use  of  reference  materials  and 
internal  quality  control  schemes; 

(xv)  Procedures  to  be  followed  for 
feedbadc  and  corrective  action 
whenever  testing  discrepancies  are 
detected,  or  departures  from 
documented  policies  and  procedures 
occur: 

(xvi)  The  laboratory  management 
policies  for  departures  from 
documented  poUcies  and  procedures  or 
frtjm  standard  specifications: 

(xvii)  Procedures  for  dealing  with 
complaints: 

(xviii)  Procedures  for  protecting 
confidentiality  and  proprietary  rights; 
(xix)  Procedures  for  audit  and  review. 

(3)  "The  laboratory  shall  arrange  for 
audits  of  its  activities  at  appropriate 
intervals  to  verify  that  its  operations 
continue  to  comply  with  the 
requirements  of  the  quality  system. 
Such  audits  shall  be  carried  out  by 
trained  and  quaUfied  staff  who  are, 
wherever  possible,  independent  of  the 
activity  to  be  audited.  Where  the  audit 
findings  cast  doubt  on  the  correctness  or 
validity  of  the  laboratory's  calibration  or 
test  results,  the  laboratory  shall  take 
immediate  corrective  action  and  shall 
immediately  notify,  in  writing,  any 
client  whose  work  may  have  been 
affected. 

(4)  The  quality  system  adopted  to 
satisfy  the  requirements  of  this  section 
shall  be  reviewed  at  least  once  each  year 
by  the  management  to  ensure  its 
continuing  suitability  and  effectiveness 
and  to  introduce  any  necessary  dianges 
or  improvements. 

(5)  All  audit  and  review  findings  and 
any  corrective  actions  that  arise  from 
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them  shall  be  documented.  The  person 
responsible  for  quality  shall  ensure  that 
these  actions  are  discharged  within  the 
agreed  timescale. 

(6)  In  addition  to  periodic  audits  the 
laboratory  shall  ensure  the  quality  of 
results  provided  to  clients  by 
implementing  checks.  These  checks 
shall  be  reviewed  and  shall  include,  as 
appropriate,  but  not  be  limited  to: 

fi)  Internal  quality  control  schemes 
using  whenever  possible  statistical 
techniques; 

(ii)  Participation  in  proficiency  testing 
or  other  inter-laboratory  comparisons; 

(iii)  Regular  use  of  certifiea  reference 
materials  and/or  in-house  quality 
control  using  secondary  reference 
materials; 

(iv)  Replicate  testings  using  the  same 
or  different  methods; 

(v)  Re-testing  of  retained  items; 

(vi)  Correlation  of  results  for  different 
characteristics  of  an  item. 

(d)  Personnel. 

(1)  The  testing  laboratory  shall  have 
sufficient  personnel,  having  the 
necessary  education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions. 

(2)  The  testing  laboratory  shall  ensure 
that  the  training  of  its  personnel  is  kept 
up-to-date. 

(3)  Records  on  the  relevant 
qualifications,  training,  skills  and 
experience  of  the  technical  personnel 
shall  be  maintained  by  the  laboratory. 

(e)  Accommodation  and  environment. 

(1)  Laboratory  accommodation, 
calibration  and  test  areas,  energy 
sources,  lighting,  heating  and 
ventilation  shall  be  such  as  to  facilitate 
proper  performance  of  calibrations  or 
tests. 

(2)  The  environment  in  which  these 
activities  are  undertaken  shall  not 
invalidate  the  results  or  adversely  afl^ect 
the  required  accuracy  of  measurement. 
Particular  care  shall  be  taken  when  such 
activities  are  undertaken  at  sites  other 
than  the  permanent  laboratory  premises. 

(3)  The  laboratory  shall  provide 
facilities  for  the  effective  monitoring, 
control  and  recording  of  environmental 
conditions  as  appropriate.  Due  attention 
shall  be  paid,  for  example,  to  biological 
sterility,  dust,  electromagnetic 
interference,  humidity,  voltage, 
temperature,  and  sound  and  vibration 
levels,  as  appropriate  to  the  calibrations 
or  tests  concerned. 

(4)  There  shall  be  effiective  separation 
between  neighboring  areas  when  the 
activities  therein  are  incompatible. 

(5)  Access  to  and  use  of  all  areas 
affecting  the  quality  of  these  activities 
shall  be  defined  and  controlled. 

(6)  Adequate  measures  shall  be  taken 
to  ensure  good  housekeeping  in  the 
laboratory. 


(f)  Equipment  and  reference 
materials. 

(1)  The  laboratory  shall  be  furnished 
with  all  items  of  equipment  (including 
reference  materials)  required  for  the 
correct  performance  of  calibrations  and 
tests.  In  those  cases  where  the 
laboratory  needs  to  use  equipment 
outside  its  permanent  control  it  shall 
ensure  that  the  relevant  requirements  of 
this  section  are  met. 

(2)  All  equipment  shall  be  properly 
maintained.  Maintenance  procedures 
shall  be  documented.  Any  item  of 
equipment  which  has  been  subjected  to 
overloading  or  mishandling,  or  which 
gives  suspect  results,  or  has  been  shown 
by  verification  or  otherwise  to  be 
defective,  shall  be  taken  out  of  service, 
clearly  identified  and  wherever  possible 
stored  at  a  specified  place  until  it  has 
been  repaired  and  shown  by  calibration, 
verification  or  test  to  perform 
satisfactorily.  The  laboratory  shall 
examine  the  effect  of  this  defect  on 
previous  calibrations  or  tests. 

(3)  Each  item  of  equipment  including 
reference  materials  shall,  when 
appropriate,  to  be  labelled,  marked  or 
otherwise  identified  to  indicate  its 
calibration  status. 

(4)  Records  shall  be  maintained  of 
each  item  of  equipment  and  all 
reference  materials  significant  to  the 
calibrations  or  tests  performed.  The 
records  shall  include: 

(i)  The  name  of  the  item  of 
equipment; 

(ii)  The  manufacturer's  name,  type 
identification,  and  serial  number  or 
other  unique  identification; 

(iii)  Date  received  and  date  placed  in 
service; 

(iv)  Current  location,  where 
appropriate; 

(v)  Condition  when  received  (e.g. 
new,  used,  reconditioned); 

(vi)  Copy  of  the  manufacturer's 
instructions,  where  available; 

(vii)  Dates  and  results  of  calibrations 
and/or  verifications  and  date  of  next 
calibration  and/or  verification; 

(viii)  Details  of  maintenance  carried 
out  to  date  and  planned  for  the  future; 

(ix)  History  ot  any  damage, 
malfunction,  modification  or  repair. 

(g)  Measurement  traceability  and 
calibration. 

(1)  All  measuring  and  testing 
equipment  having  an  effect  on  the 
accuracy  or  validity  of  calibrations  or 
tests  shall  be  caUbrated  and/or  verified 
before  being  put  into  service..  The 
laboratory  shall  have  an  established 
program  for  the  calibration  and 
verification  of  its  measuring  and  test 
equipment. 

(2)  The  overall  program  of  calibration 
and/or  verification  and  validation  of 


equipment  shall  be  designed  and 
operated  so  as  to  ensure  that,  wherever 
applicable,  measurements  made  by  th« 
laboratory  are  traceable  to  national 
standards  or  measurement  where 
available.  Calibration  certificates  shall 
wherever  applicable  indicate  the 
traceability  to  national  standards  of 
measurement  and  shall  provide  the 
measurement  results  and  associated 
imcertainty  of  measurement  and/or  a 
statement  of  compliance  with  an 
identified  metroloeical  specification. 

(3)  Where  traceability  to  national 
standards  of  measurement  is  not 
applicable,  the  laboratory  shall  provide 
satisfactory  evidence  of  correlation  of 
results,  for  example  by  participation  in 
a  suitable  program  of  interlaboratory 
comparisons  or  proficiency  testing. 

(4j  Reference  standards  of 
measurement  held  by  the  laboratory 
shall  be  used  for  calibration  only  and  for 
no  other  purpose,  unless  it  can  be 
demonstrated  that  their  performance  as 
reference  standards  has  not  been 
invalidated. 

(5)  Reference  standards  of 
measurement  shall  be  calibrated  by  a 
body  that  can  provide  traceability  to  a 
national  standard  of  measurement. 
There  shall  be  a  program  of  calibration 
and  verification  for  reference  standards. 

(6)  Where  relevant,  reference 
standards  and  measuring  and  testing 
equipment  shall  be  subjected  to  in- 
service  checks  between  calibrations  and 
verifications. 

(7)  Reference  materials  shall,  where 
possible,  be  traceable  to  national  or 
international  standards  of  measurement, 
or  to  national  or  international  standard 
reference  materials. 

(h)  Calibration  and  test  methods. 

(1)  The  laboratory  shall  have 
documented  instructions  on  the  use  and 
operation  of  all  relevant  equipment,  on 
the  handling  and  preparation  of  items 
and  for  calibration  and/or  testing,  where 
the  absence  of  such  instructions  could 
jeopardize  the  calibrations  or  tests.  All 
instructions,  standai^s,  manuals  and 
reference  data  relevant  to  the  work  of 
the  laboratory  shall  be  maintained  up- 
to-date  and  be  readily  available  to  the 
staff. 

(2)  The  laboratory  shall  use 
appropriate  methods  and  procedures  for 
all  calibrations  and  tests  and  related 
activities  vtrithin  its  responsibility 
(including  sampling,  handling,  transport 
and  storage,  preparation  of  items, 
estimation  of  uncertainty  of 
measurement  and  analysis  of  calibration 
and/or  test  data).  They  shall  be 
consistent  with  the  accuracy  required, 
and  with  any  standard  specifications 
relevant  to  the  calibrations  or  tests 
concerned. 
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(3)  Where  methods  are  not  specified, 
the  laborat(^  shall,  wherever  possible, 
select  methods  that  have  been  published 
in  international  or  national  standards, 
those  published  by  reputable  technical 
organizations  or  in  relevant  scientific 
texts  or  journals. 

(4)  Where  it  is  necessary  to  employ 
methods  that  have  not  been  established 
as  standard,  tiiese  shall  be  subject  to 
agreement  with  the  client,  be  hilly 
documented  and  validated,  and  be 
available  to  the  client  and  other 
recipients  of  the  relevant  reports. 

(5)  Where  sampling  is  earned  out  as 
part  of  the  test  method,  the  laboratory 
shall  use  documented  procedures  and 
appropriate  statistical  techniques  to 
select  samples. 

(6)  Calculations  and  data  tfansfers 
shall  be  subject  to  appropriate  checks. 

(7)  Where  computers  or  automated 
equipment  are  UMd  for  the  capture, 
processing,  manipulation,  recording, 
reporting,  storage  or  retrieval  of 
calibration  or  test  data,  the  laboratory 
shall  ensure  that: 

(i)  The  requirements  of  this  Guide  are 
complied  with; 

(ii)  Computer  software  is  docxuiented 
and  adequate  for  use: 

(iii)  Procedures  are  established  and 
implemented  for  protecting  the  integrity 
of  data:  such  prooeduras  shall  include. 
but  not  be  limited  to.  integrity  of  data 
entjy  or  capture,  data  storage,  data 
transmission  and  data  processing: 

(iv)  Computer  and  automated 
equipment  is  maintained  to  ensure 
prop>er  functioning  and  provided  with 
the  environmentaland  operating 
conditions  necessary  to  maintain  the 
integrity  of  calibration  and  test  data; 

(vTit  establishes  and  implements 
appropriate  procedures  for  the 
maintenance  of  seciirity  of  data 
including  the  prevention  of 
unauthorized  access  to,  and  the 
unauthorized  amendment  of.  computer 
records. 

(8)  Documented  procedures  shall  exist 
for  the  piirchase.  reception  and  storage 
of  consumable  materials  used  for  the 
technical  operations  of  the  laboratory. 

(i)  Handling  of  calibration  and  test 
Hems. 

(1 )  The  laboratoiy  shall  have  a 
documented  system  for  uniquely 
identifying  the  items  to  be  calibrated  or 
tested,  to  ensure  that  there  can  be  no 
confusion  regarding  the  identity  of  such 
items  at  any  time. 

(2)  Upon  receipt,  the  condition  of  the 
calibration  or  test  item,  including  any 
abnormalities  or  departures  from 
standard  condition  as  prescribed  in  the 
relevant  calibration  or  test  method,  shall 
be  recorded.  Where  there  is  any  doubt 
as  to  the  item's  suitability  for  calibration 


or  test,  where  the  item  does  not  conform 
to  the  description  provided,  or  where 
the  calibration  or  test  required  is  not 
fully  specified,  the  laboratory  shall 
consult  the  client  for  further  instruction 
before  proceeding.  The  laboratory  shall 
establish  whether  the  item  has  received 
all  necessary  preparation,  or  whether 
the  client  requires  preparation  to  be 
undertaken  or  arranged  by.  the 
laboratory. 

(3)  The  laboratory  shall  have 
documented  procedures  and 
appropriate  facilities  to  avoid 
deterioration  or  damage  to  the 
calibration  or  test  item,  during  storage, 
handling,  preparation,  and  calibration 
or  lest;  any  relevant  instructions 
provided  with  the  item  shall  be 
followed.  Where  items  have  to  be  stored 
or  conditioned  imder  specific 
environmental  conditicms,  these 
conditions  shall  be  maintained, 
monitored  and  recorded  where 
necessary.  Where  a  calibration  or  test 
item  or  portion  of  an  item  is  to  be  held 
secure  (for  example,  for  reasons  of 
record,  safety  or  value,  or  to  enable 
chedi  calibrations  or  tests  to  be 

Eerformed  later),  the  laboratory  shall 
ave  storage  and  security  arrangements 
that  protect  the  condition  and  integrity 
of  the  secured  items  or  portions 
concerned. 

(4)  The  laboratory  shall  have 
documented  procedures  for  the  receipt, 
retention  or  safe  disposal  of  calibration 
or  test  items,  including  all  provisions 
necessary  to  protect  the  integrity  of  the 
laboratory. 

(j)  Records. 

(1)  The  laboratory  shall  maintain  a 
record  system  to  suit  its  particular 
circumstances  and  comply  with  any 
applicable  regulations.  It  shall  retain  on 
record  all  original  observations, 
calculations  and  derived  data, 
calibration  records  and  a  copy  of  the 
calibration  certificate,  test  certificate  or 
test  report  for  an  appropriate  period. 
The  records  for  each  calibration  and  test 
shall  contain  sufficient  information  to 
permit  their  repetition.  The  records 
shall  include  the  identify  of  personnel 
involved  in  sampling,  preparation, 
calibration  or  testing. 

(2)  All  records  (including  those  listed 
in  §  285.33(f)(4)  pertaining  to  calibration 
and  test  equipment),  certificates  and 
reports  shall  be  safely  stored,  held 
secure  and  in  confidence  to  the  client. 

(k)  Certificates  and  reports. 

(1)  The  results  of  each  calibration, 
test,  or  series  of  calibrations  or  tfists 
carried  out  by  the  laboratory  shall  be 
reported  accurately,  clearly, 
unambiguously  and  objectively,  in 
accordance  with  any  instructions  in  the 
calibration  or  test  methods.  The  results 


should  nwmally  be  reported  in  a 
cahbration  certificate,  test  report  or  test 
certificate  and  should  include  all  the 
information  necessary  for  the 
intmpretation  of  the  caUbration  or  test 
results  and  all  information  required  by 
the  method  used. 

(2)  Each  certificate  or  npoi\.  shall 
include  at  least  the  following 
information: 

(i)  A  title.  e.g.,  "Calibration 
Certificate".  "Test  Report"  or  "Test 
Certificate": 

(ii)  Name  and  address  of  laboratory, 
and  location  where  the  calibration  or 
test  «vas  carried  out  if  different  from  the 
address  of  the  labmatory; 

(iii)  Unique  idmtification  of  the 
certificate  or  report  (such  as  serial 
number)  and  of  each  page,  and  the  total 
number  of  pages: 

(iv)  Name  and  address  of  client, 
where  appropriate; 

(v)  Description  and  unambiguous 
identification  of  the  item  calibrated  or 
tested: 

(vi)  Characterization  and  condition  of 
the  caUbration  or  test  item; 

(vii)  Date  of  receipt  of  calibration  or 
test  item  and  date(s)  of  performance  of 
calibration  or  test,  where  appropriate: 
(viii)  Identification  of  the  caUbration 
or  test  method  used,  or  unambiguous 
description  of  any  non-standard  method 
used; 

(ix)  Reference  to  sampUng  procedure, 
where  relevant; 

(x)  Any  deviations  from,  additions  to 
or  exclusions  from  the  calibration  or  test 
method,  and  any  other  information 
rebvant  to  a  specific  caUbration  or  test, 
such  as  environmental  conditions: 

(xi)  Measurements,  examinations  and 
derived  results,  supported  by  tables, 
graphs,  sketches  and  photographs  as 
appropriate,  and  any  failures  identified: 

(xuf  A  statement  of  the  estimated 
uncertainty  of  the  caUbration  or  test 
result  (where  relevant); 

(xiii)  A  signature  and  title,  or  an 
equivalent  identification  of  the 
person(s)  accepting  responsibility  for 
the  content  of  the  certificate  or  report 
(however  produced),  and  date  of  issue: 
(xiv)  Where  relevant,  a  statement  to 
the  effect  that  the  results  relate  only  to 
the  items  calibrated  or  tested; 

(xv)  A  statement  that  the  certificate  or 
report  shaU  not  be  reproduced  except  in 
full,  without  the  written  approval  of  the 
laboratory. 

(3)  Where  the  certificate  or  report 
contains  results  of  calibrations  or  tests 
performed  by  sub-contractors,  these 
results  shall  be  clearly  identified. 

(4)  Particular  care  and  attention  shall 
be  paid  to  the  arrangement  of  the 
certificate  or  report,  especially  with 
regard  to  presentation  of  the  calibration 
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or  tabl  Jdlii  (Kiu  ease  of  assimilation  by 
Ih9  reader  The  format  shall  be  carefully 
and  speciBcally  designed  for  each  type 
of  caiibratiuii  oi  test  carried  out,  but  the 
headings  shall  be  standardized  as  far  as 
possible. 

(5)  Mnterial  amendments  to  a 
caiioration  certificate,  test  report  or  test 
certificate  after  issue  shall  be  made  only 
in  the  form  oi  a  further  document,  or 
data  transfer  including  the  statement 
"Supplement  to  Calibration  Certificate 
for  Test  Report  or  Test  Certificate),  serial 
number .  .  .  for  as  otherwise 
identified]",  or  equivalent  form  of 
wording.  Such  amendments  shall  meet 
all  the  relevant  requirements  of 

§  285.33(j). 

(6)  The  laboratory  shall  notify  clients 
promptly,  in  writing,  of  any  event  such 
as  the  identification  of  defective 
measuring  or  test  equipment  that  casts 
doubt  on  the  validity  of  results  given  in 
any  calibration  certificate,  test  report  or 
test  certificate  or  amendment  to  a  report 
or  certificate. 

(7)  The  laboratory  shall  ensure  that, 
where  clients  require  transmission  of 
calibration  or  test  results  by  telephone, 
telex,  facsimile  or  other  electronic  or 
electromagnetic  means,  staff  will  follow 
documented  procedures  that  ensure  that 
the  requirements  of  this  Guide  are  met 
and  that  confidentiality  is  preserved. 

(1)  Sub-contracting  of  calibration  or 
testing. 

(1)  Where  a  laboratory  sub-contracts 
any  part  of  the  calibration  or  testing, 
this  work  shall  be  placed  with  a 
laboratory  complying  with  these 
requirements.  The  laboratory  shall 
ensure  and  be  able  to  demonstrate  that 
its  sub-contractor  is  competent  to 
perform  the  activities  in  question  and 
complies  with  the  same  criteria  of 
competence  as  the  laboratory  in  respect 
of  tl'ie  work  being  sub-contracted.  The 
laboratory  shall  advise  the  client  in 
writing  of  its  intention  to  sub-contract 
any  portion  of  the  testing  to  another 
partv. 

(2)  The  laboratory  shall  record  and 
retain  details  of  its  investigation  of  the 
competence  and  compliance  of  its 
subcontractors  and  maintain  a  register 
of  all  sub-contracting. 

(m)  Outside  support  services  and 
supplies. 

(1)  Where  the  laboratory  procures 
outside  services  and  supplies,  other 
than  those  referred  to  this  Guide,  in 
support  of  calibrations  or  tests,  the 
laboratory  shall  use  only  those  outside 
support  services  and  supplies  that  are  of 
adequate  quality  to  sustain  confidence 
in  the  laboratory's  calibrations  or  tests. 

(2)  Where  no  independent  assurance 
of  the  quality  of  outside  support 
services  or  supplies  is  available,  the 


Uboratory  shall  have  pro(H.j;jres  to 
ensure  that  purchased  equipment, 
materials  and  services  comply  with 
specified  requirements.  The  laboratory 
should,  wherever  possible,  ensure  that 
purchased  equipment  and  consumable 
materials  are  not  used  until  they  have 
been  inspected,  calibrated  or  otherwise 
verified  as  complying  with  any  standard 
specifications  relevant  to  the 
calibrations  or  tests  concerned. 

(3)  The  laboratory  shall  maintain 
records  of  all  suppliera  from  whom  it 
obtains  support  services  or  supplies 
reauired  for  calibrations  or  tests. 

(n)  Complaints. 

(1)  The  laboratory  shall  have 
documented  policy  and  procedures  for 
the  resolution  of  complaints  received 
from  clients  or  other  parties  about  the 
laboratory's  activities.  A  record  shall  be 
maintained  of  all  complaints  and  of  the 
actions  taken  by  the  laboratory. 

(2)  Where  a  complaint,  or  any  other 
circumstance,  raises  doubt  concerning 
the  laboratory's  compliance  with  the 
laboratory's  policies  or  procedures,  or 
with  the  requirements  of  this  section  or 
otherwise  concerning  the  quality  of  the 
laboratory's  calibrations  or  tests,  the 
laboratory  shall  ensure  that  those  areas 
of  activity  and  responsibility  involved 
are  promptly  audited  in  accordance 
with  this  section. 
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DEPARTMENT  OP  THE  TREASURY 

Customs  Ssrvic* 

19  CPR  Parts  7, 10  and  148 
RIN  1515-AB14 

Duty-Fraa  Treatment  of  Articles 
Imported  Prom  U.S.  Insular 
Possessions 

AGENCY:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  document  proposes  to ' 
amend  the  Customs  Regulations  to 
clarify  and  update  the  legal 
requirements  and  procedures  which 
apply  for  purposes  of  obtaining  duty- 
free treatment  on  articles  imported  from 
insular  possessions  of  the  United  States 
other  than  Puerto  Rico.  The  document 
also  proposes  certain  organizational 
changes  to  improve  the  layout  of  the 
existing  regulations  and  proposes  to 
clarify  and  update  the  personal 
exemption  provisions  applicable  to 
returning  residents. 
DATES:  Comments  must  be  received  on 
or  before  September  27. 1993. 


AO0RCS8E8:  Written  commenU 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  NW.  suite  4000, 
Washington,  DC. 

FOR  FURTHER  arOOMATION  CONTACT: 
Craig  Walker,  Office  of  Regulations  end 
Rulings  (202-482-6980). 

SUPPLEMENTARY  MF0RMAT10N: 

Background 

General  Note  3(a)(iv)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (19  U.S.C.  1202) 
provides  for  duty-free  treatment  of 
goods  imported  from  U.S.  in<;ular 
possessions  provided  that  certain 
requirements  or  conditions  are  met.  The 
General  Note  only  applies  to  U.S. 
insular  possessions  which  sre  outside 
the  Customs  territory  of  the  United 
States  (and  thus  does  not  apply  to 
Puerto  Rico  which,  under  General  Nolo 
2,  HTSUS,  is  part  of  the  Customs 
territory  of  the  United  Slates). 
Specifically,  the  principal  insular 
possessions  to  which  General  Note 
3(a)(iv)  applies  are  the  U.S.  Virgin 
Islands,  Guam,  American  Samoa.  Wake 
Island,  Midway  Islands,  and  Johnston 
Atoll;  other  U.S.  insular  possessions 
outside  the  Customs  territory,  which  are 
technically  subject  to  the  beiiefiis 
accorded  by  General  Note  3(a)(iv)  but 
which  are  uninhabited  and  thus  are  not 
involved  with  transactions  mvered  by 
that  General  Note,  include  K'ngman 
Reef,  Baker  and  Howland  Islands,  Jarvis 
Island,  Navassa  Island,  and  Palmyra 
Atoll.  In  addition,  the  Cove"»"»  to 
E.stablish  a  CommonweeUh  nf  tbe 
Northern  Mariana  Islands  in  "oHtinal 
Union  with  the  United  States  of 
America,  Public  Law  94-241.  90  Slat. 
263  (the  Covenant),  proviuea  in  section 
603(c)  that  "Ulmports  from  the  Northern 
Mariana  Islands  into  the  customs 
territory  of  the  United  States  will  be 
subject  to  the  same  treatment  as  imports 
from  Guam  into  the  customs  territory  of 
the  United  States";  in  C.S.D.  83-51, 
dated  February  22, 1983, 17  Cust.  Bull. 
825  (1983),  Customs  interpreted  this 
provision  to  mean  that  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  is  also  entitled  to  the 
benefits  conferred  by  General  Note 
3(a)(iv). 

Duty-free  treatment  under  General 
Note  3(a)(iv)  applies  to  two  classes  of 
goods  imported  from  insular 
possessions,  as  set  forth  in  paragraph 
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(A)  thereunder.  The  first  class  involves 
goods  which  are  either  (1)  "the  growth 
or  product  of  any  such  insular 
possession",  or  (2)  "manufactured  or 
produced  in  any  such  possession  from 
materials  [which  are]  the  growth, 
product  or  manufectura  of  any  such 
possession  or  of  the  customs  territory  of 
the  United  SUtes,  or  of  both".  Under  the 
terms  of  the  General  Note,  duty-free 
treatment  may  be  accorded  to  such 
goods  only  if  two  conditions  are  met:  (1) 
The  goods  must  come  "to  the  customs 
territory  of  the  United  States  directly 
from  any  such  possession";  and  (2)  the 
goods  must  not  "contain  foreign 
materials  to  the  value  of  mora  than  70 
percent  of  their  total  value  (or  more  than 
50  percent  of  their  total  value  with 
respect  to  goods  described  in  section 
213(b)  of  the  Caribbean  Basin  Economic 
Recovery  Act"  (the  CBERA,  title  II  of 
Public  Law  98-67,  97  Stat.  384,  codified 
at  19  U.S.C  2701-2706  and  also  referred 
to  as  the  Caribbean  Basin  Initiative  or 
CBI).  The  General  Note  further  provides 
in  paragraph  (B)  that,  in  determining 
whether  goods  produced  or 
manufactured  in  an  insular  possession 
contain  foreign  material  "to  the  value  of 
mora  than  70  percent",  a  material  shall 
not  be  considered  foreign  if  the  material 
may  be  imported  into  the  Customs 
territory  from  a  foreign  country  and 
entered  free  of  duty  either  (1)  at  the  time 
the  goods  produced  or  manufactured  in 
the  insular  possession  are  entered,  or  (2) 
at  the  time  the  material  is  imported  into 
the  insulw  possession  (as  further 
discussed  below,  in  this  case  the 
General  Note  requires  that  adequate 
documentation  be  provided  to  show  that 
the  material  was  incorporated  into  the 
goods  during  the  18-month  period  after 
the  date  on  which  the  material  was 
imported  into  the  insular  possession). 

The  second  class  of  goods  to  which 
duty-free  treatment  applies  under 
paraeraph  (A)  of  General  Note  3(a)(iv) 
involves  all  goods  imported  bom  an 
insular  possession  which  were 
previously  imported  into  the  Customs 
territory  of  the  United  States  with 
payment  of  all  applicable  duties  and 
taxes.  The  General  Note  provides  in  the 
case  of  such  goods  that  (1)  shipment  of 
the  goods  &t>m  the  United  States  must 
be  "without  remission,  refund  or 
drawback  of  such  duties  or  taxes",  (2) 
the  goods  must  be  shipped  from  the 
United  States  "directly  to  the 
possession",  and  (3)  the  goods  must  be 
returned  to  the  United  States  frt)m  the 
possession  "by  direct  shipment". 

General  Note  3(a)(iv)  also  contains 
three  exceptions  to  the  duty  treatment 
provided  for  therein.  The  first  exception 
refera  to  Additional  U.S.  Note  5  to 
diapter  91,  HTSUS,  which  se^ts  forth 


special  rules  governing  the  dutiable 
status  of  articles  classified  in  that 
HTSUS  chapter  which  are  products  of 
the  U.S.  Virgin  Islands,  Guam  and 
American  Samoa,  including  duty-free 
treatment  for  watch  movements  and 
watches  without  regard  to  the  value  of 
any  non-Communist-country  foreign 
materials  but  subject  to  annual 
quantitative  limits.  The  second 
exception  concerns  Additional  U.S. 
Note  2  to  chapter  96,  HTSUS,  which 
refera  to  certain  buttons  (i.e..  of  acrylic 
resin,  of  polyester  resin  or  of  both  such 
resins,  whether  or  not  covered  with 
textile  material)  which  are  the  product 
of  an  insular  possession  of  the  United 
States  outside  the  Customs  territory  of 
the  United  States  and  which  are 
manufactured  or  produced  bom  button 
blanks  or  unfinished  buttons  which 
were  the  product  of  any  foreign  country. 
The  third  exception  refera  to  section  423 
of  the  Tax  Reform  Act  of  1986  (set  out 
at  19  U.S.C.  2703  note)  which  includes 
special  rules  applicable  to  ethyl  alcohol 
and  mixtures  thereof  for  purposes  of 
duty-free  treatment  under  General  Note 
3(a)(iv).  These  three  exceptions  have 
relevance  only  in  the  context  of  that 
portion  of  General  Note  3(a)(iv)  which 
concerns  goods  produced  in  insular 
possessions.  Thus,  they  do  not  limit  or 
otherwise  affect  duty-free  eligibility 
under  that  portion  of  the  General  Note 
which  concerns  goods  previously 
imported  into  the  Customs  territory  of 
the  United  States  with  payment  of  all 
applicable  duties  and  taxes. 

Se(^on  7.8,  Customs  Regulations  (19 
CFR  7.8),  addresses  duty-free  treatment 
luder  General  Note  3(a)(iv). 

Paragraph  (a)  concerns  duty-free  entry 
of  articles  produced  in  insulu' 
possessions  and,  except  for  shipments 
not  valued  over  $100,  provides  for  the 
submission  of  a  certificate  of  origin  on 
Customs  Form  3229,  signed  by  the  chief 
or  assistant  chief  customs  officer  at  the 
port  of  shipment  and  showing  that  the 
merchandise  is  a  product  of  the  insular 
possession  and  complies  with  the 
maximum  foreign  materials  content 
limitation.  This  paragraph  also  contains 
a  footnote  referance  to  identify  the 
insular  possessions  and  the  agencies  or 
governments  responsible  for  their 
Customs  administration. 

Paragraph  (b)  refera  to  duty-free  entry 
of  articles  returned  to  the  United  States 
from  an  insular  possession  in  a 
shipment  valued  over  $100  and  requires 
that  the  following  evidence  be  filed  in 
connection  with  the  entry: 

(1)  Unless  the  district  airector  is 
satisfied  that  no  drawback  of  duties  or 
refund  or  remission  of  taxes  was 
allowed  on  the  merchandise  and  except 
when  the  merchandise  was  shipped 


bom  the  port  at  which  entry  is  made 
and  the  fact  of  such  shipment  appears 
on  Customs  records,  a  certificate,  on 
Customs  Form  3311,  of  the  district 
director  at  the  port  from  which  the 
merchandise  was  shipped  from  the 
United  States,  which  is  mailed  by  the 
issuing  officer  directly  to  the  port  at 
which  it  is  to  be  used;  and 

(2)  Except  where  the  district  director 
is  satisfied  that  the  merchandise  was 
shipped  directly  to  the  insular 
possession  and  was  returned  by  direct 
shipment,  a  declaration  of  the  shipper 
in  tne  insular  possession  identifying  the 
merchandise  and  tracing  the  movement 
of  the  merchandise  from  the  United 
States  to  the  insular  possession  and 
from  the  insular  possession  back  to  the 
United  States. 

Paragraph  (c)  provides  that  when 
merchandise,  other  than  shipments 
valued  at  $100  or  less,  arrives 
unaccompanied  by  a  certificate  of  origin 
or  a  declaration  of  the  shipper,  or  when 
any  other  document  necessary  to 
complete  the  entry  is  lacking,  a  bond  for 
the  production  thereof  may  be  taken  on 
Customs  Form  301.  This  paragraph  also 
provides  that  a  bond  for  production  of 
a  bill  of  lading  shall  be  taken  on 
Customs  Form  301. 

Paragraph  (d)  sets  forth  the  manner  in 
which  compliance  with  the  maximum 
foreign  materials  content  limitation  is  to 
be  determined.  In  this  regard  the 
paragraph  states  that  a  comparison  shall 
be  made  between  the  actual  purchase 
price  of  the  foreign  materials,  plus  the 
cost  of  transportation  to  the  insular 
possession  (but  excluding  any  duties 
and  taxes  assessed  by  the  insular 
possession  and  any  charges  which  may 
accrue  after  landing),  and  the  final 
appraised  value  in  the  United  States 
determined  in  accordance  with  section 
402  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1401a).  of  the 
article  brought  into  the  United  States.  In 
connection  with  the  reference  to  the 
actual  purchase  price  of  the  foreign 
materials  contained  in  an  article,  the 
paragraph  excludes  "any  material  which 
at  the  time  sudtx  article  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States,  may 
be  imported  into  the  United  States  from 
a  foreign  country,  other  than  Cuba  or  the 
Philippines,  free  of  duty". 

Paragraph  (e)  provides  that  a  special 
Customs  invoice  on  Customs  Form  5515 
shall  be  required  in  connection  with 
shipment  of  dutiable  merchandise 
valued  over  $500  unless  the  shipment 
would  have  been  exempt  from  the 
requirement  of  a  special  Customs 
invoice  under  19  CFR  141.83  if  it  had 
been  imported  from  a  foreign  country, 
or  when  the  shipment  is  covered  by  a 
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certificate  of  origin  provided  for  in 
paragraph  (a). 

Paragraph  (f)  provides  that 
merchandise  may  be  withdrawn  from  a 
bonded  warehouse  under  section  557  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1557),  for  shipment  to  the  Virgin 
Islands,  American  Samoa,  Wake  Island, 
Midway  Islands,  Kingman  Reef, 
Johnston  Island,  or  (kiam,  without 
payment  of  duty,  or  with  a  refund  of 
duty  if  the  duties  have  been  paid,  in  like 
manner  as  for  exportation  to  foreign 
countries.  This  paragraph  further 
provides  (1)  that  no  drawback  may  be 
allowed  under  section  313  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C 
1313),  on  articles  manufactured  or 
produced  in  the  United  States  and 
shipped  to  any  insular  possession  and 
(2)  that  no  drawback  of  internal-revenue 
tax  is  allowable  under  19  U.S.C.  1313  on 
articles  manufactured  or  produced  in 
the  United  States  with  the  use  of 
domestic  tax-paid  alcohol  and  shipped 
to  Wake  Island,  Midway  Islands, 
Kingman  Reef  or  Johnston  Island. 

A  number  of  the  provisions  within 
§  7.8  discussed  above  do  not  reflect 
current  law  or  are  otherwise  out-of-date. 
In  this  regard  the  following  points  are 
noted: 

1.  Paragraphs  (a)  and  (d)  currently 
refer  to  foreign  materials  to  the  value  of 
"more  than  50  percent",  or  "more  than 
70  percent"  in  the  case  of  watches  and 
watch  movements.  Thus,  these  two 
paragraphs  do  not  reflect  the  changes 
made  to  the  predecessor  to  General  Note 
3(a)(iv)  [i.e..  General  Headnote  3(a), 
Tariff  Schedules  of  the  United  States 
(TSUS))  by  (1)  section  110  of  Public  Law 
97-448, 96  Stat.  2329,  which  removed 
the  reference  to  watches  and  watch 
movements  so  that  they  could  be  treated 
separately  imder  the  TSUS  predecessor 
to  Additional  U.S.  Note  5  to  chapter  91, 
HTSUS,  discussed  above,  and  (2) 
section  214(a)  of  the  CBERA,  which 
increased  the  maximum  foreign 
matarials  content  limitation  to  70 
percent  except  in  the  case  of  goods 
excluded  from  duty-free  treatment 
under  section  213(b)  of  that  statute  (as 
to  which  the  50  percent  limit  was 
retained).  These  statutory  changes, 
which  are  reflected  in  the  present 
wording  of  General  Note  3(a)(iv)  as 
discussed  above,  should  also  be 
reflected  in  these  regulatory  provisions. 

2.  The  footnote  which  pertains  to 
paragraph  (a)  fails  to  mention  the  U.S. 
Virgin  Islands  and  also  does  not 
indicate  that  the  benefits  under  General 
Note  3(a)(iv)  have  been  extended  to  the 
CNMI.  In  addition,  the  footnote 
unnecessarily  refers  to  some 
uninhabited  insular  possessions  and 
does  not  in  all  cases  reflect  the  correct 


possession  name  or  customs 
administration  responsibihty;  similar 
corrections  in  possession  nomenclature 
should  be  made  in  paragraph  (f). 
3.  In  paragraphs  (a)  and  (b),  the 
"SlOO"  figure  in  regwi  to  the  value  of 
diipments  has  reference  to  an  outdated 
line  of  demarcation  between  formal  and 
informal  entries.  Under  19  U.S.C.  1498 
and  19  CFR  143.21.  the  current  line  of 
demarcation  is,  with  some  exceptions, 
$1,250.  4.  Paragraph  (c)  should  be 
removed  to  reduce  the  papjerwork 
burden  on  the  public. 

5.  The  reference  in  paragraph  (d)  to 
any  material  imported  into  the  United 
States  from  a  foreign  country  "other 
than  Cuba  or  the  Philippines"  free  of 
duty  does  not  reflect  current  law.  This 
reference  reflects  language  that  was 
contained  in  section  401  of  the  Customs 
Simplification  Act  of  1954,  Public  Law 
768.  68  Stat.  1139.  which  amended  the 
Tariff  Act  of  1930  by  adding  a  new 
section  301  (codified  at  19  U.S.C.  1301a) 
relating  to  rates  of  duty  applicable  to 
articles  from  U.S.  insular  possessions. 
Section  301  was  repealed  in  connection 
with  the  adoption  of  the  TSUS  which 
incorporated  section  301  as  General 
Headnote  3(a).  Although  General 
Headnote  3(a),  TSUS.  originally 
included  the  references  to  Cuba  and  the 
Philippines,  those  references  were 
subsequently  removed  from  General 
Headnote  3(a)  and  thus  vvere  not  carried 
over  into  General  Note  3(a)(iv),  HTSUS. 
Accordingly,  the  references  should  be 
removed  bom  the  regulatory  text. 

6.  Paragraph  (e)  concerning  the 
submission  of  a  special  Customs  invoice 
(Customs  Form  5515)  should  be 
removed  because  the  special  Customs 
invoice  was  eliminated  by  T.D.  85-39, 
50  PR  9610.  Although  T.D.  85-39 
attempted  to  remove  all  references  to 
the  special  Customs  invoice  in  the 
Customs  Regulations,  7.8(e)  was 
overlooked  in  this  regard. 

In  addition  to  the  aoove.  Customs 
notes  that,  as  compared  to  the 
regulations  implementing  the 
Generalized  System  of  Preferences 
(GSP).  set  forth  as  sections  10.171- 
10.178.  Customs  Regulations  (19  CFR 
10.171-10.178),  and  the  regulations 
implementing  the  C3I,  set  forth  as 
sections  10.191-10.198,  Customs 
Regulations  (19  CFR  10.191-10.198), 
section  7.8  does  not  reflect  all  of  the 
provisions  of  General  Note  3(3)(iv)  and 
dobs  not  provide  adequate  guidance 
concerning  the  legal  effect  of  those 
provisions,  particularly  as  regards  the 
determination  of  the  origin  of  goods 
imported  frx>m  insular  possessions,  the 
meaning  of  direct  shipment  to  or  firom 
an  insular  possession,  and  the 
application  of  the  maximum  foreign 


materials  content  limitation.  Moieover, 
Customs  believes  that  certain 
organizational  improvements  could  be 
made  to  the  existing  regulatory 
provisions  covering  the  insular 
possessions,  including  the  transfer  of 
present  10.181  (19  CFR  10  181)  to  Part 
7  since  that  section  applies  only  to 
insular  possessions  and  thus  more 
properly  falls  within  the  specific 
context  of  Part 

7.  Finally,  Customs  notes  that  a 
number  of  provisions  within  part  148  of 
the  Customs  Regulations  (19  CFR  Part 
148).  which  concerns  personal 
dKlaratiuns  and  exemptions,  require 
changes  to  reflect  the  airrent  duty 
exemption  provisions  applicable  both  to 
residents  returning  from  American 
Samoa,  Guam  and  the  U.S.  Virgin 
Islands  and  to  residents  returning  from 
CBI  beneficiary  countries  either  directly 
or  through  one  of  those  insular 
possessions,  as  set  forth  in  subchapters 
IV  and  XVI  of  chapter  98.  HTSUS.  In 
addition,  Customs  has  taken  the 
position  that  section  603(c)  of  the 
Covenant  as  discussed  above  also  had 
the  effect  of  extending  those  personal 
exemption  provisions  to  residents 
returning  from  the  CNMI,  with  the 
result  that  a  reference  to  the  CNMI 
should  be  added  to  various  provisions 
within  part  148. 

Accordingly,  Customs  proposes  to 
extensively  revise  and  reorganize  the 
regulatory  provisions  in  part  7  dealing 
with  U.S.  insular  possessions  other  than 
Puerto  Rico  and  to  update  various 
personal  exemption  provisions  in  part 
148.  The  specific  amendments  proposed 
in  this  document  are  discussed  in  detail 
below. 

Discussion  of  Proposed  Amendments 

New  Section  7.2 

This  section  is  intended  to  identify 
the  U.S.  insular  possessions  other  than 
Puerto  Rico  and  to  describe  their  legal 
status  for  Customs  purposes. 

Paragraph  (a)  generally  describes  the 
tariff  status  of  imports  from  insular 
possessions  under  U.S.  law  and 
identifies  the  insular  possessions. 
Reference  is  made  to  duty  treatment  as 
provided  in  (new)  §  7.3  which  covers 
General  Note  3(a)(iv),  HTSUS,  and  as 
provided  in  part  148  (simply  for  cross- 
reference  purposes  as  regards  the 
personal  exemptions  for  residents 
returning  from  American  Samoa.  Guam 
or  the  U.S.  Virgin  Islands).  The 
references  to  the  specific  insular 
possessions  replace  the  references  in  the 
footnote  to  present  §  7.8(a)  but  with  the 
following  changes: 
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(1)  Only  the  principal  (i.e..  inhabited) 
insular  possessions  as  discussed  above 
are  named: 

(2)  Reference  is  made  to  Johnston 
"Atoll"  rather  than  "Island"  to  reflect 
current  usage;  and 

(3)  A  reference  to  the  privilege 
accorded  to  the  CNMI  under  the 
Covenant  has  been  included  with 
citation  to  new  section  7.3  and  Part  148 
which  both  apply  to  the  CNMI  under 
section  603(c)  of  the  Covenant. 

Paragraph  (b)  corresponds  to  the 
remainder  of  the  text  of  the  footnote  to 
present  $  7.B(a)  regarding  the  customs 
administration  of  the  insular 
possessions,  updated  as  necessary  but 
excluding  the  U.S.  Virgin  Islands  which 
are  dealt  with  in  paragraph  (c). 

Paragraph  (c)  concerns  the  Customs 
administration  of  the  U.S.  Virgin  Islands 
which  is  different  from  that  of  the  other 
insular  possessions  and  the  CNMI.  This 
paragraph  reflects  authority  conferred 
on  the  Secretary  of  the  Treasury  by  48 
U.S.C  1406i. 

New  Section  7.3 

This  section  is  intended  to  replace  the 
body  of  present  §  7.8. 

Paragraph  (a)  sets  forth  the  basic 
statutory  requirements  for  duty-free 
treatment  under  General  Note  3(a)(iv), 
HTSUS.  Paragraph  (a)(1)  concerns  the 
first  class  of  goods  covered  by  the 
General  Note,  i.e.,  goods  produced  in  an 
insular  possession,  which  are  referred  to 
in  present  §  7.8(a);  this  paragraph  also 
references  the  three  types  of  products 
discussed  above  which  are  expressly 
excepted  from  duty-free  treatment  in 
this  context  under  the  General  Note. 
Paragraph  (a)(2)  covers  the  second  class 
of  goods  covered  by  the  General  Note 
(that  is,  goods  previously  imported  into 
the  United  States  and  shipped  to  an 
insular  possession  and  returned)  which 
are  referred  to  in  present  §  7.8(b). 

Paragraph  (b)  sets  forth  the  standards 
for  determining  the  origin  of  goods 
imported  from  insular  possessions  for 
purposes  of  duty-free  treatment  under 
paragraph  (a)(1).  Paragraph  (b)(1) 
concerns  goods  "wholly  obtained  or 
produced"  and  refers  in  this  regard  to 
the  meaning  contained  in  "§  102.1(e)  of 
tiiis  chapter"  which  is  set  forth  as  part 
of  proposed  regulatory  amendments 
regarding  rules  of  origin  published  in 
the  Federal  Register  on  September  25, ' 
1991.  at  56  FR  48448;  flnal  action  on 
this  aspect  of  the  present  document  will 
of  course  depend  in  part  on  what  final 
action  is  taken  on  the  referenced 
regulatory  text  contained  In  that  earlier 
document.  Paragraph  (b)(2)  sets  forth 
the  basic  substantial  transformation 
("new  and  different  article  of 
commerce")  rule  which  has 


traditionally  been  used  in  the  United 
States  to  determine  the  origin  of 
products  not  wholly  obtained  or 
produced  in  one  country,  including  for 
purposes  of  duty-free  treatment  of  goods 
imported  from  insular  possessions. 

Paragraph  (c)  is  intended  to  clarify  the 
meaning  of  "foreign  materials"  for 
purposes  of  applying  the  foreign 
materials  content  limitation  under 
paragraph  (a)(1).  To  this  end.  the 
paragraph  refers  to  all  materials  which 
are  not  treated  as  foreign  under  the 
terms  of  General  Note  3(a)(iv). 

Paragraphs  (c)(1)  and  (2)  cover 
materials  that  have  their  origin  in  an 
insular  possession  or  in  the  Customs 
territory  of  the  United  States  and  thus 
reflects  the  longstanding  position  of 
Customs  that  such  materials  are 
intended  to  be  treated  as  non-foreign 
under  the  wording  of  General  Note 
3(a)(iv)(A).  The  origin  principles  set 
forth  in  these  paragraphs  are  the  same 
as  those  applicable  to  goods  under 
paragraph  (o).  This  treatment  of  the 
origin  standards  applicable  to  materials, 
in  regulatory  provisions  separate  from 
the  provisions  applicable  to  the  origin  of 
goods  incorporating  such  materials, 
mirrors  the  approadi  taken  in  the  GSP 
and  CBI  regulations  cited  above. 
Paragraph  (c)(2)  is  based  on  the  wording 
of  $  10.196(a)(2)  of  the  CBI  regulations 
and  is  intended  to  reflect  the  position 
taken  by  Customs  in  T.D.  88-17.  53  FR 
12143.  which  approved  application  of 
the  double  substantial  transformation 
test  in  determining  the  foreign  material 
content  of  goods  imported  from  insular 
possessions. 

Paragraph  (c)(3)  covers  materials  that 
may  be  imported  into  the  Customs 
territory  of  the  United  States  from  a 
foreign  country  and  entered  free  of  duty, 
as  specifically  provided  in  General  Note 
3(a)(iv)(B).  Since  the  General  Note  in 
this  context  only  refere  to  foreign 
materials  to  the  value  of  more  &an  "70 
percent"  as  noted  above,  the  scope  of 
the  regulatory  text  must  be  similarly 
limited.  The  proviso  at  the  end  of 
proposed  paragraph  (c)(3)(ii)  is  intended 
to  reflect  the  substantive  effect  of  the 
documentary  requirement  at  the  end  of 
General  Note  3(a)(iv)(B).  Although 
General  Note  3(a)(iv)(B)  states  in  this 
regard  that  "no  goods  containing  (a 
material  described  in  proposed 
paragraph  (c)(3)(ii)l  shall  be  exempt 
from  duty  under  subparagraph  (A)" 
(emphasis  added)  unless  the  required 
documentation  is  supplied,  given  the 
clear  "foreign  materials"  context  of 
subparagraph  (B)  of  the  General  Note, 
Customs  believes  that  this  proviso 
should  be  limited  in  the  regulations  to 
that  foreign  materials  context  rather 
than  be  applied  in  the  broader  context 


of  duty-free  eligibility  of  the  imported 
goods. 

Paragraph  (d)  sets  forth  the  manner  in 
which  compliance  with  the  General 
Note  foreign  materials  content 
limitation  is  to  be  determined.  Although 
based  on  present  §  7.8(d).  this  provision 
(1)  incorporates  the  necessary 
substantive  changes  discussed  above 
and  (2)  follows  the  GSP  and  CBI 
regulations  regarding  the  cost  of  a 
material  provided  to  the  manufacturer 
without  charge  or  at  less  than  fair 
market  value. 

Paragraph  (e)  sets  forth  the  meaning  of 
direct  shipment  for  purposes  of  the 
section  and  does  not  provide  for  any 
exceptions  to  direct  movement  to  or 
from  tlie  insular  possession  without 
passing  through  any  foreign  territory  or 
country.  Although  the  absence  of 
exceptions  to  this  strict  rule  is  at 
variance  with  the  regulatory  treatment 
of  the  similar  "imported  directly" 
requirement  under  the  GSP  (see  19CFR 
10.175)  and  under  the  CBI  (see  19  CFR 
10.193),  Customs  believes  that 
exceptions  should  not  be  provided  in 
the  present  case  for  the  following 
reasons: 

(1)  The  general  absence  of  any 
intervening  foreign  territories  or 
countries  between  the  insular 
possessions  and  the  United  States 
obviates  the  need  for  such 
transshipments; 

(2)  Inclusion  of  exceptions  to  the 
strict  rule  would  necessitate  an  increase 
in  the  regulatory  burden  in  the  form  of 
additional  documentary  evidence  to 
show  compliance  as  is  the  case  under 
the  GSP  and  CBI  regulations:  and 

(3)  Given  the  generally  more  liberal 
tariff  treatment  under  General  Note 
3(a)(iv)  as  compared  to  the  GSP  and  the 
CBI,  and  in  view  of  the  connection 
between  the  direct  shipment 
requirement  and  the  determination  of 
the  origin  of  the  imported  goods,  a  more 
strict  standard  is  necessary  in  the 
present  case  in  order  to  ensure  both  that 
the  intended  benefits  accrue  to  the 
insular  possessions  and  that  the 
interests  of  domestic  industries  are 
adequately  protected  from  potential 
abuse  of  the  General  Note  provisions. 

Paragraph  (0  sets  forth  documentary 
requirements  for  purposes  of  duty-free 
treatment  under  the  General  Note. 
Paragraph  {f)(l)  concerns  goods  for 
which  duty-free  treatment  is  claimed 
under  the  provisions  applicable  to 
products  of  insular  possessions. 
Although  this  paragraph  is  derived  from 
the  documentary  requirements  in 
present  §  7.8(a)  (involving  use  of 
Customs  Form  3229.  Certificate  of 
Origin,  which  will  be  revised  to  reflect 
all  current  legal  requirements  under 
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General  Note  3(a)(iv)),  the  paragraph 
also  provides,  consistent  with  the 
practice  under  the  GSP  and  CBI 
regulations,  that  the  certificate  of  origin 
shall  not  be  required  if  the  district 
director  is  otherwise  satisfied  that  the 
goods  qualify  for  duty-free  treatment.  In 
addition,  the  certificate  of  origin  would 
not  be  required  for  informal  entries,  and 
in  this  regard  the  paragraph  simply 
refers  to  §143.21  of  the  regulations 
which  sets  forth  the  current  value  limits 
for  shipments  eligible  for  informal 
entry.  However,  in  a  case  where  the 
goods  incorporate  a  nondutiable 
material  not  treated  as  a  foreign  material 
under  General  Note  3(a)(iv)  and 
proposed  para^ph  (c)(3){ii).  the 
certificate  of  origin  will  be  required 
because  General  Note  3(a)(iv)(B) 
mandates  that  documentary  evidence  be 
provided  to  show  that  the  material  was 
incorporated  in  the  goods  within  the 
specified  18-month  period. 
Paragraph  (0(2)  concerns 
documentation  applicable  to  goods 
previously  imported  and  returned  to  the 
United  States  and  is  based  on  present 
§  7.8(b).  However,  Customs  is  proposing 
an  alternative  to  continued  use  of  a 
certificate  on  Customs  Form  3311, 
Declaration  for  Free  Entry  of  Returned 
American  Products,  as  provided  in 
present  §  7.8(b)(1)  because  this 
certification  procedure  is  cumbersome 
and  in  fact  rarely  used.  In  place  of  the 
certificate  on  Customs  Form  3311, 
proposed  paragraph  (0(2)(ii)  sets  forth 
the  text  of  a  declaration  by  the  U.S. 
importer  which  would  refer  to  the 
declaration  by  the  insular  possession 
shipper  required  under  present 
S  7.8(b)(2)  and  set  forth  in  proposed 
paragraph  (f)(2)(i).  This  new  declaration 
of  the  U.S.  importer  (which  is 
principally  intended  to  establish  that 
there  was  no  remission,  refund  or 
drawback  of  duties  or  taxes  when  the 
goods  were  shipped  to  the  insular 
possession,  as  is  the  main  purpose  of 
the  certificate  on  Customs  Form  3311) 
could  be  included  on,  or  attached  to,  the 
declaration  by  the  insular  possession 
shipper.  However,  none  of  the 
documentation  specified  in  paragraph 
(f)(2)  would  be  required  if  the  shipment 
is  eligible  for  informal  entry  under 
§  143.21  of  the  regulations  or  if  the 
district  director  is  otherwise  satisfied 
that  the  goods  qu&lify  for  the  claimed 
duty-free  treatment. 

Paragraph  (g),  which  concerns 
warehouse  withdrawals  and  drawback, 
is  taken  from  present  S  7.8(0.  This 
proposed  paragraph  follows  the  present 
provision  without  substantive  change 
except  (1)  in  the  first  sentence,  reference 
is  made  to  "any  insular  possession  of 
the  United  States  other  than  Puerto 


Rico"  in  lieu  of  naming  those  insular 
possessions  and  (2)  in  the  last  sentence, 
the  reference  to  Kingman  Reef  has  been 
deleted  and  Johnston  "Island"  has  been 
changed  to  "Atoll". 

New  Section  7.4    (Present  Section 
10.181) 

In  addition  to  the  transfer  of  present 
§  10.181  to  part  7  as  new  §  7.4.  three 
minor  editorial  amendments  have  been 
made  to  the  section. 

Removal  of  Present  Section  7.8 

As  a  consequence  of  the  proposed 
adoption  of  new  §§7.2  and  7.3  which 
are  intended  to  replace  present  §  7.8. 
Customs  proposes  to  remove  §  7.8. 

Part  148 

The  proposed  modifications  within 
Part  148  involve  mainly  (1)  adding  a 
reference  to  the  CNMI  wherever  a 
reference  to  Guam  appears,  (2)  changing 
"$800"  to  read  "$1,200"  throughout  to 
reflect  the  personal  exemption  limit 
applicable  to  residents  returning  from 
American  Samoa,  Guam,  the  CNMI  and 
the  U.S.  Virgin  Islands  and  adding, 
where  textually  appropriate,  a  reference 
to  the  $600  portion  thereof  that  can  be 
acquired  in  CBI  beneficiary  countries,  as 
currently  provided  in  subheading 
9804.00.70.  HTSUS.  (3)  adding 
references  to  the  separate  $600 
exemption  applicable  to  residents 
returning  from  CBI  beneficiary 
countries,  as  currently  provided  in 
subheading  9804.00.72.  HTSUS,  and  (4) 
updating  the  tobacco  and  alcoholic 
beverage  provisions  to  reflect  the 
current  limits  specified  in  those  two 
HTSUS  subheadings.  In  addition,  one 
"$800"  reference  to  the  flat  rate  of  duty 
allowance  is  being  corrected  to  read 
"$1,000"  to  reflect  the  current  limit 
applicable  under  subheadings 
9816.00.20  and  9816.00.40.  HTSUS. 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  S  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  Franklin  Court.  1099  14th 
Street,  NW..  suite  4000.  Washington. 
DC. 


Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
in  E.O.  12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  primarily  reflect 
statutory  requirements  that  have  been  in 
effect  for  many  yean  and,  thus,  any 
economic  impact  arising  out  of  these 
amendments  would  be  negligible  at 
best.  Accordingly,  they  are  not  subject 
to  the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  A  copy  should 
also  be  sent  to  Customs  at  the  address 
set  forth  previously. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  7.3.  This 
information  conforms  to  requirements 
in  General  Note  3(a){iv),  HTSUS,  and  is 
used  by  Customs  to  determine  whether 
goods  imported  from  insular 
possessions  are  entitled  to  duty-free 
entry  under  that  General  Note.  The 
likely  respondents  are  business 
organizations  including  importers, 
exporters,  and  manufacturers. 

Estimated  total  annual  reporting  and/ 

or  recordkeeping  burden: 

hours. 

The  estimated  average  annual  burden 

per  respondent/recordkeeper  is 

hours. 

Estimated  number  of  respondents 
and/or  recordkeepers: . 

Estimated  annual  frequency  of 
responses: . 

Drafting  Infomnation 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations 
Branch,  U.S.  Customs  Service.  However, 
peraonnel  from  other  offices 
participated  in  its  development. 
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ListofSubiecti 
19CFRPart7 

Customs  dxities  and  inspection. 
Imports.  Insular  possessions. 

19  CFE  Part  10 

Customs  duties  and  inqMCtioo, 

Imports. 

19CFR  Part  148  < 

Customs  duties  and  inspection. 
Imports,  Personal  exemptions. 

Proposed  Amendments  to  tlie 
Regulatioas  | 

Accordingly,  it  is  proposed  to  amend 
parts  7, 10  and  14S,  Customs 
Regulations  (19  CFR  parts  7, 10  and 
148).  as  set  forth  below: 

PART  7-CUSTOM8  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
6UANTANAM0  BAY  NAVAL  STATION 

1.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Antboritr  IB  US.C  66. 1202  (Genenl 
Note  8.  HannooiMd  Tariff  Schadula  of  tb* 
United  States).  1623. 1624;  48  U3.C  1406L 

2.  Sections  7.2  and  7.3  are  added  to 
read  as  follows: 

17.2   Inewler  p Inns  el  tie  United 

Staiae  ether  ttMR  Puerto  Rioe. 

(a)  Insular  possessions  of  the  United 
States  o4her  than  Puerto  Rico  are  also 
American  territory  but.  because  those 
insular  possessions  are  outside  the 
customs  territory  of  the  United  States. 
goods  imported  therefrom  are  subject  to 
the  rates  of  duty  set  forth  in  column  1 
of  the  Hannonixed  Tariff  Schedule  of 
the  United  States  (HTSUS)  except  as 
otherwise  provideid  in  §  7.3  (v  in  part 
148  of  this  chapter.  The  principal  such 
insular  possessions  are  the  U.S.  Virgin 
Islands,  Guam,  American  Samoa.  Wake 
Island.  Midway  Islands,  and  Johnston 
Atoll.  Pursuant  to  section  603(c)  of  the 
Covenant  to  Establish  a  Commonwealth 
of  the  Northern  Mariana  Islands  in 
Political  Union  with  the  United  States 
of  America.  Public  Law  94-241  (90  Stat. 
263,  270),  goods  imported  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  entitled  to  the  same  tariff 
treatment  as  imports  &t>m  Guam  and 
thus  are  also  suoject  to  the  provisions  of 
§  7.3  and  of  part  148  of  this  chapter. 

(b)  Importations  into  Guam.  American 
Samoa.  Wake  Island.  Midway  Islands. 
Johnston  Atoll,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands  are  not 
governed  by  fte  Tariff  Act  of  1930.  as 
amended,  or  the  regulations  contained 
in  this  chapter.  The  customs 
administration  of  Guam  is  under  the 
Government  of  Guam.  The  customs 


administration  of  American  Samoa  is 
under  the  Government  of  American 
Samoa.  The  customs  administration  of 
Wake  Island  is  under  the  )\urisdictioa  of 
the  Department  of  the  Air  Force 
(General  Coimsel).  The  customs 
administration  of  Midway  Islands  is 
tmder  the  jurisdiction  of  the  Department 
of  the  Navy.  There  is  no  customs 
auth<^ty  on  Johnstcm  Atoll,  whidi  is 
imder  the  operational  control  of  the 
Defense  Nuclear  Agency.  The  ctistoms 
administration  of  the  Commonwealth  of 
the  Northern  Mariana  Islands  is  under 
the  Government  of  the  Commonwealth. 

(c)  The  Secretary  of  the  Treasury 
administers  the  customs  laws  of  the  U.S. 
Virgin  Islands  through  the  United  States 
Customs  Service.  The  importation  of 
goods  into  the  U.S.  Virgin  Islands  is 
governed  by  Virgin  Islands  law; 
however,  in  situations  where  there  is  no 
applicable  Virgin  Islands  law  or  no  U.S. 
law  specifically  made  applicable  to  the 
Virgin  Islands.  U.S.  laws  and 
regulations  shall  be  used  as  a  guide  and 
be  complied  with  as  nearly  as  possible. 
Tariff  classification  of,  and  rates  of  duty 
applicable  to.  goods  imported  into  the 
U.S.  Virgin  Islands  are  established  by 
the  Virgin  Islands  legislature. 

|7J    Duly-free  treetment  el  goods 
Imported  frwe  Insular  poeseeelone  of  iw 
United  States  ether  than  Puerto  Rlea 

(a)  General.  Under  the  provisions  of 
General  Note  3(a)(iv).  HTSUS.  the 
following  goods  may  be  eligible  for 
duty-free  treatment  when  imported  into 
the  customs  territory  of  the  United 
States  tmm  an  insular  possession  of  the 
United  States: 

(1)  Except  as  provided  in  Additional 
U.S.  Note  5  to  chapter  91.  HTSUS.  and 
except  as  provided  in  Additional  U.S. 
Note  2  to  chapter  96,  HTSUS.  and 
except  as  provided  in  section  423  of  the 
Tax  Reform  Act  of  1986.  as  amended  (19 
U.S.C.  2703  note),  goods  which  are  the 
growth  or  product  of  any  such  insular 
possession,  and  goods  which  were 
manufactured  or  produced  in  any  such 
insular  possession,  &t>m  materials  that 
were  the  growth,  product  or 
manufacture  of  any  such  insular 
possession  or  of  the  customs  territory  of 
the  United  States,  or  of  both,  provided 
that  such  goods: 

(i)  Do  not  contain  foreign  materials 
valued  at  either  more  thap  70  percent  of 
the  total  value  of  the  goods  or.  in  the 
case  of  goods  described  in  section 
21 3  (b)  of  the  Caribbean  Basin  Economic 
Recovery  Act  (19  U.S.C  2703(b)),  more 
than  50  percent  of  the  total  value  of  the 
goods;  and 

(ii)  Come  to  the  customs  territory  of 
the  United  States  directly  from  any  such 
insular  possession;  and 


(2)  Goods  previously  imported  into 
the  customs  territory  of  the  United 
States  with  payment  of  all  applicable 
duties  and  taxes  imposed  upon  or  by 
reason  of  importation,  provided  that: 

(i)  The  goods  were  snipped  from  the 
United  States  directly  to  the  insular 
possession  and  are  returned  from  the 
insular  possession  to  the  United  States 
by  direct  shipment;  and 

(ii)  There  was  no  remission,  refund  or 
drawback  of  such  duties  or  taxes  in 
connection  with  the  shipment  of  the 
goods  from  the  United  States  to  the 
insular  possession. 

(b)  Origin  of  goods.  For  purposes  of 
this  section,  goods  shall  be  considered 
to  be  the  groMrth  or  product  of.  or 
manufactured  or  produced  in.  an  insular 
possession  if: 

(1)  The  goods  were  "wholly  obtained 
or  produced"  in  the  insular  possession 
within  the  meaning  of  §  102.1(e)  of  this 
chapter,  or 

(2)  The  goods  became  a  new  and 
different  article  of  commerce  as  a  result 
of  processing  performed  in  the  insular 
possession. 

(c)  Foreign  materials.  For  purposes  of 
this  section,  the  term  "foreign 
materials"  covers  any  material 
incorporated  in  goods  described  in 
paragraph  (b)(2)  of  this  section  other 
than: 

(1)  A  material  which  was  "wholly 
obtained  or  produced"  in  an  insular 
possession  or  in  the  customs  territory  of 
the  United  States  within  the  meaning  of 
$  102.1(e)  of  this  diapter; 

(2)  A  material  which  was 
substantially  transformed  in  an  insular 
possession  or  in  the  customs  territory  of 
the  United  States  into  a  new  and 
different  article  of  commerce  which  was 
then  used  in  an  insular  possession  in 
the  production  or  manufacture  of  a  new 
and  different  article  which  is  shipped 
directly  to  the  United  States:  or 

(3)  In  the  case  of  imported  goods  to 
which  the  70  percent  foreign  materials 
value  limitation  applies  as  set  forth  in 
paragraph  (a)(l)(i)  of  this  section,  a 
material  which  may  be  imported  into 
the  customs  territory  of  the  United 
States  bom  a  foreign  country  and 
entered  free  of  duty  either: 

(i)  At  the  time  the  goods  which 
incorporate  the  material  are  entered:  or 

(ii)  At  the  time  the  material  is 
imported  into  the  insular  possession, 
provided  that  the  material  was 
incorporated  into  the  goods  during  the 
18-month  period  after  the  date  on  which 
the  material  was  imported  into  the 
insular  possession. 

(d)  Fmeign  materials  value  limitation. 
For  purposes  of  this  section,  the 
determination  of  whether  goods  contain 
foreign  materials  valued  at  more  than  70 
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or  50  percent  of  the  total  value  of  the 
goods  shall  be  made  based  on  a 
comparison  between: 
.,  (1)  The  landed  cost  of  the  foreign 
materials,  consisting  of: 

(i)  The  manufacturer's  actual  cost  for 
the  materials  or,  where  a  material  is 
provided  to  the  manufacturer  without 
charge  or  at  less  than  fair  market  value, 
the  sum  of  all  expenses  inciured  in  the 
growth,  production,  or  manufacture  of 
the  material,  including  general 
expenses,  plus  an  amount  for  profit;  and 

(ii)  The  cost  of  transporting  those 
materials  to  the  insular  possession,  but 
excluding  any  duties  or  taxes  assessed 
on  the  materials  by  the  insular 
possession  and  any  charges  which  may 
accrue  after  landing;  and 

(2)  The  final  appraised  value  of  the 
goods  imported  into  the  customs 
territory  of  the  United  States,  as 
determined  in  accordance  with  section 
402  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1401a). 

(e)  Direct  shipment.  For  purposes  of 
this  section,  goods  shall  be  considered 


to  come  directly  from  an  insular 
possession,  or  to  be  shipped  directly  to 
an  insular  possession  and  returned  by 
direct  shipment,  only  if  the  goods 
proceed  directly  to  or  from  the  insular 
possession  without  passing  through  any 
foreign  territory  or  country. 

(f)  Documentation.  (1)  When  goods 
are  sought  to  be  admitted  free  of  duty 
as  provided  in  paragraph  (a)(1)  of  this 
section,  there  shall  be  filed  with  the 
entry/entry  summary  a  properly 
completed  certificate  of  origin  on 
Customs  Form  3229,  signed  by  the  chief 
or  assistant  chief  customs  officer  or 
other  official  responsible  for  customs 
administration  at  the  port  of  shipment, 
showing  that  the  goods  comply  with  the 
requirements  for  duty-free  entry  set 
forth  in  paragraph  (a)(1)  of  this  section. 
Except  in  the  case  of  goods  which 
incorporate  a  material  described  in 
paragraph  (c)(3)(ii)  of  this  section,  a 
certificate  of  origin  shall  not  be  required 
for  any  shipment  eligible  for  informal 
entry  under  §  143.21  of  this  chapter  or 
in  any  case  where  the  district  director 


is  otherwise  satisfied  that  the  goods 
qualify  for  duty-free  treatment  under 
paragraph  {a)(l)  of  this  section. 

(2)  When  goods  in  a  shipment  not 
eligible  for  informal  entry  under 
§  143.21  of  this  chapter  are  sought  to  be 
admitted  free  of  duty  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
following  shall  be  filed  with  the  entry/ 
entry  summary  unless  the  district 
director  is  satisfied  by  reason  of  the 
nature  of  the  goods  or  otherwise  that  the 
goods  qualify  for  such  duty-free  entry: 

(i)  A  declaration  by  the  shipper  in  the 
insular  possession  in  substantially  the 
following  form: 

I. (name)  of 

(organization)  do  hereby  declare  that  to  the 
best  of  my  knowledge  and  belief  the  goods 
identified  below  were  sent  directly  from  the 

United  States  on ,  19 ,  to 

(name)  of  _ 


Jintular 
Jname  of 


(organization)  on  _ 

possession)  via  the , 

carrier)  and  that  the  goods  remained  in  said 
insular  possession  until  shipped  by  me 
directly  to  the  United  States  via  the  (name  of 
carrier)  on ,  19 . 


Maiks 


Numbers 


Quantity 


Description 


Value 


Dated  at . 


-.19. 


_.  this  day  of 


Signature: 

(ii)  A  declaration  by  the  importer  in  the 
United  States  in  substantially  the  following 
form: 

I. (name),  of 

(organization)  declare  that  the  (above) 
(attached)  declaration  by  the  shipper  in  the 
insular  possession  is  true  and  correct  to  the 
best  of  my  knowledge  and  belief,  that  the 
goods  in  question  were  previously  imported 
into  the  Customs  territory  of  the  United 
States  and  were  shipped  to  the  insular 
possession  from  the  United  States  without 
remission,  refund  or  drawback  of  any  duties 
or  taxes  paid  in  connection  with  that  prior 
importation,  and  that  the  goods  arrived  in  the 
United  States  directly  bam  the  insular 

possession  via  the (name  of 

carrier)  on .__,  19 . 

(Date) 

(Signature) 

(g)  IVareTiouse  withdrawals; 
drawback.  Merchandise  may  be 
withdrawn  fit>m  a  bonded  warehouse 
under  section  557  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C  1557),  for 
shipment  to  any  insular  possession  of 
the  United  States  other  than  Puerto  Rico 
without  payment  of  duty,  or  with  a 
refund  of  duty  if  the  duties  have  been 
paid,  in  like  manner  as  for  exportation 


to  foreign  countries.  No  drawback  may 
be  allowed  under  section  313  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1313).  on  goods  manufactured  or 
produced  in  the  United  States  and 
shipped  to  any  insular  possession.  No 
drawback  of  internal-revenue  tax  is 
allowable  under  19  U.S.C  1313  on 
goods  manufactxued  or  produced  in  the 
United  States  with  the  use  of  domestic 
tax-paid  alcohol  and  shipped  to  Wake 
Island.  Midway  Islands  or  Johnston 
Atoll. 

S7J   [Removed] 

3.  Section  7.8  and  footnote  5  thereto 
are  removed. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  Part  10 
continues  to  read  in  part  as  follows: 

Antluirity:  19  U.S.C.  66, 1202, 1481. 1484, 
1498, 1508, 1623, 1624; 

fiaiai    [Redesignated  esf 7.4  and 
Amended] 

2.  Section  10.181  is  redesignated  as 
§  7.4.  and  newlv  redesignated  §  7.4  is 
amended  as  follows: 


(a)  Paragraph  (b)  is  amended  by 
adding  the  word  "the"  before  the  words 
"Department  of  Commerce". 

(b)  Paragraph  (g),  second  sentence,  is 
amended  by  removing  the  words  "Form 
ITA-360"  and  adding,  in  their  place,  the 
words  "Form  ITA-Sei". 

(c)  Paragraph  (h)  is  amended  by 
removing  the  word  "Department"  and 
adding,  in  its  place,  the  word 
"Departments". 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.Q  66, 14%,  1624.  The 
provisions  of  this  part,  except  for  subpart  C, 
are  also  issued  under  General  Note  8, 
Harmonized  Tariff  Schedule  of  the  United 
States.  19  U.S.C.  1202; 

Sections  148.43, 148.51, 148.63, 148.64, 
148.74  also  issued  under  19  U.S.C  1321; 


1148.2    (Amended] 

2.  Section  148.2(b).  first  sentence,  is 
amended  by  adding  after  "Guam."  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands.". 

3.  Section  148.12(b)(l)(i)  is  revised  to 
read  as  follows: 
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(b)*  •  •  i 

(!)'••  I 

ti)  The  iggwgsta  fair  ivtail  value  in 
the  Gountry  of  aoquicition  of  all 
accompanying  articles  acquired  abroad 
by  him  and  of  alterations  and  dutiable 
repairs  made  abroad  to  personal  and 
household  eflscts  taken  out  and  brought 
back  by  him  doae  not  eocceed: 

(A)S400:or 

(B)  S600  in  the  case  of  a  direct  arrival 
from  a  baiwftriery  country  as  defined  in 
$  10.191(b)(1)  of  this  chapter,  not  more 
than  $400  of  which  shall  have  be«i 
acquired  elwwhere  than  in  beneficiary 
countries;  or 

(C)  $1,200  in  the  case  of  a  direct  or 
indirect  arrival  from  American  Samoa. 
Guam,  the  Cranmonwealth  of  the 
Northern  Mariana  Islands,  or  the  Virgin 
Islands  of  the  United  States,  not  more 
than  $400  of  which  shall  have  been 
acquired  elsewhere  than  in  such 
locations  except  that  up  to  $600  of 
which  may  have  been  acquired  in  one 
or  more  beneficiary  co\mtries  as  defined 
in  S  10.191(bXl)  of  this  chapter: 


I14S.17    [Amandadl 

4.  Sections  148.17  (b)  and  (c)  are 
amended  by  removing  the  words  "$400 
or  $800"  and  adding,  in  their  place,  the 
words  "$400,  $600  or  $1,200". 


|14«J1 

5.  Section  148.31(a).  first  sentence,  is 
amended  by  adding  after  "&iam."  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,". 

6.  Section  148.31(b)  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400. 
$600  or  $1,200".  . 

1148.32  [Amended] 

7.  Section  148.32(d)(2)  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400, 
$600  or  $1,200". 

8.  Section  148.33  is  amended  by 
revising  peragraphs  (a),  (b).  (d)  and  (0  to 
read  as  follows: 

1148.33  VMdaaaeqMlredabroed. 

(a)  Exemption.  Each  returning 
resident  is  entitled  to  bring  in  free  of 
duty  and  internal  revenue  tax  under 
subheadings  9804.00.65,  9804.00.70  and 
9804.00.72.  and  chapter  98.  U.S.  Note  3, 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C  1202),  articles 
for  his  personal  or  household  use  which 
were  purchased  or  otherwise  acquired 
abroad  merely  as  an  incident  of  the 
foreign  journey  from  which  he  is 
r»tuming,  subject  to  the  limitations  and 


conditions  set  forth  in  this  section  and 
§S  148.34-148.38.  The  aggregate  fair 
retail  value  in  the  country  of  acquisition 
of  such  articles  for  personal  and 
household  use  shall  not  exceed: 

(1)  $400.  and  provided  that  the 
articles  accompany  the  returning 
resident: 

(2)  Whether  or  not  the  articles 
accompany  the  returning  resident,  $600 
in  the  case  of  a  direct  arrival  frxun  a 
beneficiary  country  as  defined  in 

§  10.191(b)(1)  of  this  chapter,  not  more 
than  $400  of  which  shall  have  been 
acquired  elsewhere  than  in  beneficiary 
countries:  or 

(3)  Whether  or  not  the  articles 
accompany  the  returning  resident. 
$1,200  in  the  case  of  a  direct  or  indirect 
arrival  from  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Virgin  Islands  of 
the  United  States,  not  more  than  $400 
of  which  shall  have  been  acquired 
elsewhere  than  in  such  locations  except 
that  up  to  $600  of  which  may  have  been 
acquired  in  one  or  more  beneficiary 
countries  as  defined  in  §  10.191(b)(1)  of 
this  chapter. 

(b)  Application  to  articles  of  highest 
rate  of  duty.  The  $400,  $800  or  $1,200 
exemption  shall  be  applied  to  the 
aggregate  fair  retail  value  in  the  country 
of  acquisition  of  the  articles  acquired 
abroad  which  are  subject  to  the  highest 
rates  of  duty.  If  an  internal  revenue  tax 
is  applicable,  it  shall  be  combined  with 
the  duty  in  determining  which  rates  are 
highest. 

(d)  Tobacco  products  and  alcoholic 
beverages.  Qsars,  cigarettes, 
manufactured  tobacco,  and  alcoholic 
beverages,  may  be  included  in  the 
exemption  to  which  a  returning  resident 
is  entitled,  with  the  following  limits: 

(1)  No  more  than  200  cigarettes  and 
100  cigars  may  be  included,  except  that 
in  the  case  of  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Virgin  Islands 
of  the  United  States  the  cigarette  limit 
is  1,000,  not  more  than  200  of  which 
shall  have  been  acquired  elsewhere  than 
in  such  locations; 

(2)  No  alcoholic  beverages  shall  be 
included  in  the  case  of  an  individual 
who  has  not  attained  the  age  of  21;  and 

(3)  No  more  than  1  liter  of  alcoholic 
beverages  may  be  included,  except  that: 

(i)  An  individual  returning  directly  or 
indirectly  from  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  or  the  Virgin  Islands  of 
the  United  States  may  include  in  the 
exemption  not  more  than  5  liters  of 
alcoholic  beverages,  not  more  than  1 
liter  of  which  shall  have  been  acquired 


elsewhere  than  in  such  locations  and 
not  more  than  4  liters  of  which  shall 
have  been  produced  elsewhere  than  in 
such  locations;  and 

(ii)  An  individual  returning  directly 
bom  a  beneficiary  country  as  defined  in 
§  10, 191(b)(1)  of  this  chapter  may 
include  in  the  exemption  not  more  than 
2  liters  of  alcoholic  beverages  if  at  least 
1  liter  is  the  product  of  one  or  more 
beneficiary  countries. 

(0  Remainder  not  applicable  to 
subsequent  journey.  A  returning 
resident  who  has  received  a  total 
exemption  of  less  than  the  $400,  $600 
or  $1,200  maximum  in  connection  with 
his  return  from  one  journey  is  not 
entitled  to  apply  the  unused  portion  of 
that  maximum  amount  to  articles 
acquired  abroad  on  a  subsequent 
journey. 

1148.34  [Amandadl 

9.  Section  148.34(a)  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400.  $600  or 
$1,200". 

10.  Section  148.35  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1 1 48.35  Length  of  stay  for  exemption  of 
articlas  acquired  abroad. 

(a)  Required  for  allowance  of  $400, 
$600  or  $1,200  exemption.  Except  as 
otherwise  provided  in  this  paragraph  or 
in  paragraph  (b)  of  this  section,  the 
$400.  $600  or  $1,200  exemption  for 
articles  acquired  abroad  shall  not  be 
allowed  imless  the  returning  resident 
has  remained  beyond  the  territorial 
limits  of  the  United  States  for  a  period 
of  not  less  than  48  hours.  The  $400 
exemption  may  be  allowed  on  articles 
acquired  abroad  by  a  returning  resident 
arriving  directly  from  Mexico  without 
regard  to  the  length  of  time  the  person 
has  remained  outside  the  territorial 
limits  of  the  United  States. 

(b)  Not  required  for  allowance  of 
$1,200  exemption  on  return  from  Virgin 
Islands.  The  $1,200  exemption 
applicable  in  the  case  of  the  arrival  of 

a  returning  resident  directly  or 
indirectly  from  the  Virgin  Islands  of  the 
United  States  may  be  allowed  without 
regard  to  the  length  of  time  such  person 
has  remained  outside  the  territorial 
limits  of  the  United  States. 


1148.38    (Amwidadl 

11.  Section  148.36,  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400,  $600  or 
$1,200". 


UMI 
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fl4«.37   [AfDMMMl 

12.  Section  148.37,  is  amended  by 
removing  the  words  "$400  or  $800" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "$400,  $600  or 
$1,200". 

4148.38    [Amended] 

13.  Section  148.38  is  amended  by 
removing  the  words  "$400  or  $800"  and 
adding,  in  their  place,  the  words  "$400, 
$600  or  $1,200". 

14.  Section  148.51  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

ii48w5l    SpecW  •lemption  for  persofMl  or 
household  articlao. 


(a)' 


•  • 


(2)  A  returning  resident  who  is  not 
entitled  to  the  $400.  $600  or  $1,200 
exemption  for  articles  acquired  abroad 
under  subheading  9804.00.65, 
9804.00.70  or  9804.00.72,  HTSUS  (see 
Subpart  D  of  this  part).  . 


§148.64    [Amended] 

15.  Section  14B.64(a),  first  sentence,  is 
amended  by  removing  the  words 
"subheadings  9804.00.30  or 
9804.00.70,"  and  adding,  in  their  place, 
the  words  "subheading  9804.00.30, 

9804.00.65.  9804.00.70  or  9804.00.72,". 

i 
§148.74    [Amended] 

16.  Section  148.74(cH3)  is  amended 
by  removing  the  words  "subheading 
9804.00.65  and  9804.00.70,"  and 
adding,  in  their  place,  the  words 
"subheading  9804.00.65,  9804.00.70  or 
9804.00.72.". 

§148.101    [Amended] 

17.  In  §  148.101.  the  sixth  sentence  is 
amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands.";  and 
example  2  is  amended  by  removing  the 
figure  "$2,900"  in  the  example  text  and 
adding,  in  its  place,  the  figure  "$4,900". 
by  removing  the  figure  "$800"  wherever 
it  appears  in  the  example  text  and  table 
and  adding,  in  its  place,  the  figure 
"$1,200".  by  removing  the  figure 
"$1,600"  in  the  table  column  headed 
"Fair  retail  value"  and  adding,  in  its 
place,  the  figure  "$2,400",  by  removing 
the  figure  "$4,100"  in  the  table  column 
headed  "Fair  retail  value"  and  adding, 
in  its  place,  the  figure  "$4,900",  and  by 
removing  the  figure  "$1,00"  in  the  table 
column  headed  "Duty"  and  adding,  in 
its  place,  the  figure  "$100". 

18.  Section  148.102  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


1148.108    FIM  rata  of  duty. 

(a)  Generally.  The  rate  of  duty  on 
articles  accompanying  any  person, 
including  a  crewmember.  arriving  in  the 
United  States  (exclusive  of  duty-free 
articles  and  articles  acquired  in  Canada, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands  of  the 
United  States)  shall  be  10  percent  of  the 
fair  retail  value  in  the  country  of 
acquisition. 

(b)  American  Samoa.  Guam,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands.  The  rate  of  duty  on 
articles  accompanying  any  person, 
including  a  crewmember,  arriving  in  the 
United  States  directly  or  indirectly  from 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands  or  the  Virgin  Islands  of  the 
United  States  (exclusive  of  duty-fi«e 
articles),  acquired  in  these  locations  as 
an  incid«it  of  the  person's  physical 
presence  there,  shall  be  5  percent  of  the 
fair  retail  value  in  the  location  in  which 
acquired. 


1148.104   [Amwtded] 

19.  Section  148.104(c)  is  amended  by 
removing  the  figure  "$800"  and  adding, 
in  its  place,  the  figure  "$1,000". 

Subpart  K  Heading  [Amended] 

20.  The  heading  to  Subpart  K  is 
amended  by  adding  after  "Guam."  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands.". 

f  148.110    [Amended] 

21.  In  S  148.110.  the  first  paragraph  is 
amended  by  adding  after  "Guam."  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,":  and  the 
second  paragraph  is  amended  by  adding 
after  "Guam"  the  words  ",  the 
Commonwealth  of  the  Northern  Mariana 
Islands,". 

1148.111    [AmandMf] 

22.  In  §  148.111,  the  introductory  text 
is  amended  by  adding  after  "Guam,"  the 
words  "the  Commonwealth  of  the 
Northern  Mariana  Islands,":  and 
paragraph  (a)  is  amended  by  removing 
the  figure  "$800"  and  adding,  in  its 
place,  the  figure  "1,200". 

1148.113    [Amended] 

^3.  Section  148.113(a).  first  sentence, 
is  amended  by  removing  the  figure 


"800"  and  adding,  in  its  place,  the 

figure  "1,200". 

Michael  H.  Lane. 

Acting  Commistioner  ofCuitomt. 

Approved:  July  1, 1993. 
Ronald  K.  Noble, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  93-1783B  Filed  7-26-93: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  17 
[Docket  No.  91 N-0447] 

CivU  Money  Penalties:  Bloiogiea, 
Drugs,  and  Medical  Devices;  Extension 
of  Comment  Period;  Correction  and 
Addition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule:  extension  of 

comment  period;  correction  and 

addition. 

SUMMARY:  The  Food  and  [)rug 
Administration  (FDA)  is  extending  to 
August  25, 1993,  the  comment  period 
on  the  proposed  rule  to  establish 
hearing  procedures  when  a  hearing  it 
requested  concerning  the  administrative 
imposition  of  civil  money  p>enalties  by 
FDA.  This  action  is  being  taicen  to  give 
additional  time  for  the  preparation  and 
submission  of  comments  on  the 
proposed  rule.  FDA  is  also  correcting  an 
inadvertant  error  in  the  proposed  rule 
and  is  adding  a  reference  to  dvil  money 
penalties  authority  provided  for  in  the 
Mammography  Quality  Standards  Act  of 
1992  (the  MQSA),  and  recently 
redelegated  to  FDA. 

DATES:  Written  comments  by  August  25, 
1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklavkrn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
Alicia  Abbott,  Office  of  Policy  (HF-26). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-3480. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  26. 1993  (58  FR 
30660),  FDA  proposed  regulations 
governing  hearing  procedures  when  a 
hearing  is  requested  concerning  FDA's 
administrative  imposition  of  civil 
money  penalties  iinder  the  National 
Childhood  Vaccine  Injury  Act  of  1986, 
the  Prescription  Drug  Marketing  Act  of 
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1988.  the  Safe  Medical  Devices  Act  of 
1990  (the  SMDA),  and  the  Generic  Drug 
Enforcement  Act  of  1992,  as  well  as 
other  legislation  that  Congress  might,  in 
the  future,  enact.  FDA  had  provided  for 
interested  persons  to  submit  written 
comments  on  the  proposed  rule  by  July 
26, 1993.  The  agency  received  a  request 
for  an  extension  of  the  comment  period 
and  agrees  that  additional  time  may  be 
necessary  to  evaluate  and  submit 
comments.  Although  the  requester 
asked  for  an  additional  60  days.  FDA  is 
granting  only  a  30-day  extension 
because  it  believes  that  the  proposed 
procedural  regulation  is  neither  so 
lengthy  nor  so  complex  as  to  justify  a 
60-day  extension.  Therefore,  comments 
received  by  August  25, 1993.  will  be 
considered  bv  FDA  during  its  review. 

Also,  Congress  has  enacted  the  MQSA 
(Pub.  L.  102-539),  which  provides  for 
civil  money  penalties  for  violations. 
FDA  proposes  to  include  MQSA  civil 
money  penaUies  within  the  purview  of 
the  new  procedure  when  the  final  rule 
promulgating  21  CFR  part  1^  is  issued. 
FDA  solicits  comments  as  to  this 
eventuality. 

It  has  beian  pointed  out  to  FDA  that 
the  preamble  to  the  proposed  rule 
misstated  the  law  when  it  stated  (58  FR 
30680  at  30681)  that: 

*  *  *  civil  money  penalties  are  not 
authorized  against  persons  who  violate 
section  519(a)  of  the  act  (21  U.S.C  360i(a)). 
with  respect  to  recordkeeping  and  reporting, 
or  section  520(n  of  the  act  (21  U.S.C.  3601(0), 
with  respect  to  current  good  manufacturing 
practice  (CCMP)  requirements,  unless  the 
violation  constitutes  a  significant  and 
knowing  departure  from  such  requirements 
or  a  risk  to  the  public  health. 
(Emphasis  added.) 

In  fact,  section  17(f)  of  the  SMDA  (21 
U.S.C  333(f))  states  that  civil  money 
penalties  shall  not  apply  to  any  person 
who  violates  the  requirements  of  section 
519(a)  or  520(0  "*  '  *  unless  such 
violation  constitutes  (1)  a  significant  or 
knowing  departure  from  such 
requirements,  or  (II)  a  risk  to  public 
health.  •  •  '." 
(Emphasis  added.) 
FDA  regrets  the  error  and  solicits 
commmts  based  on  the  proposed  rule  as 
corrected. 

Interested  persons  may,  on  or  before 
August  25, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  original 
proposal  and  the  above  new  proposal. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


The  Gonection 

In  FR  Doc.  93-12314,  appearing  on 
page  30680  of  the  Federal  Register  of 
Wednesday.  May  26, 1993.  the 
following  correction  is  made:  On  page 
30681,  in  the  2d  column,  in  the  2d  full 
paragraph,  in  the  13th  line,  the  word 
"and"  is  corrected  to  read  "or". 

Dated:  )uly  21, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  93-17833  Filed  7-22-93;  il*  pml 
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21  CFR  Part  101 
(Docket  No.  90N-135O]     - 

Food  LatMlIng;  Ganaral  Raqulramants 
for  Nutrition  Labeling  for  Dietary 
Supplemanta  of  Vitamina,  Minarala, 
Herba,  or  Other  Similar  Nutritional 
Substances;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  June  18, 1993  (58  FR 
33715).  The  document  proposed  to 
establish  regulations  for  the  nutrition 
labeling  of  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances.  The 
document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thompson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5817. 

In  FR  Doc.  93-14274.  appearing  on 
page  33715  in  the  Federal  Register  of 
Friday.  June  18. 1993,  the  following 
corrections  are  made: 

1.  On  page  33724,  in  the  1st  column, 
in  the  1st  full  paragraph,  in  the  7th  line 
from  the  bottom,  the  word  "disease"  is 
added  after  the  word  "cardiovascular". 

1101.36    [CorrM^led] 

2.  On  page  33727,  in  §  101.36 
Nutrition  labeling  of  dietary 
supplements  of  vitamins  or  minerals,  in 
the  3d  column,  in  paragraph  (c)(6),  in 
line  11,  the  word  "serving"  is  corrected 
to  read  "Serving". 

Dated:  July  20, 1993. 
Mickael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-17644  Filed  7-26-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlca  of  Surfaca  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  901 

Alabama  Regulatory  Program 

AGENCY:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Proposed  rule. 

SUMMARY;  OSM  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Alabama  regulatory  program 
(hereinafter  referred  to  as  the  Alabama 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
package  deals  with  blaster's 
certification,  requirements  for  permit 
maps  and  corrections  to  cross 
references.  It  is  intended  to  make  the 
requirements  of  the  Alabama  program 
no  less  effective  than  the  Federal 
program. 

This  document  sets  forth  the  times 
and  locations  that  the  Alabama  program 
and  proposed  amendments  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
tfnendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  August 
26, 1993.  If  requested,  a  public  bearing 
on  the  proposed  amendments  will  be 
held  at  1  p.m.  on  August  23, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  August  11, 1993. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Jesse  - 
Jackson,  Jr.,  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Birmingham  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Birmingham  Field  Office, 
135  Gemini  Circle,  suite  215. 
Homewood.  Alabama  35209.  Telephone 
(205)  290-7282.  Alabama  Surface 
Mining  Commission.  First  Federal  Bank 
Building,  2nd.  Floor.  1811  Second 
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Avenue.  Jesper.  Alabama  35501. 

Telephone:  (202)  221-4130. 

FOR  niirTNER  MFOmNATION  COMTACT: 

Mr.  Jesse  Jackson,  Jr..  Director. 

Birmin^um  Field  Office  (205)  290- 

7282. 

SUPPLEMENTARY  MFOmiATIDN: 

I.  Backgrouiid 

On  May  20, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Information 
regarding  general  background  on  the 
Alabama  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Alabama  program  can  be  found  in  the 
May  20. 1982  Federal  Register  {47  FR 
22030].  Subsequent  actions  taken  with 
regard  to  Alabama's  program  and 
program  amendments  can  be  found  in 
30  CFR  901.10. 901.15  and  901.30.  The 
most  recent  action  taken  on  the 
Alabama  program  was  the  approval  of 
the  amendment  package  pertaining  to 
ownership  and  control  and  permitting 
issues  (57  FR  20045). 

II.  DiscusMOB  of  Ameadmento 

The  proposed  amendments  are  not 
due  to  a  732  action  or  any  other  action 
on  the  part  of  OSM.  They  are  initiated 
by  Alabama  in  order  to  improve  its 
regulations  relative  to  blaster's 
certincation,  permit  information  and 
maps,  and  cross-references.  The 
Alabama  Surface  Mining  Commission 
by  letter  dated  June  23, 1993,  proposes 
the  following  rule  making  actions: 

Rule  No.  and  Subject  (Intended  Action) 

880-X-8I>-.05(8)— ApplicaUon  (New 

Rule) 
880-X-8D-.09(2)— Reference  (Amend) 
880-X-8F-.08(2Hi)— Maps  (New  Rule) 
88O-X-«G-.05{89>-Application  (New 

Rule] 
880-X-8G-.09(2)— Reference  (Amend) 
880-X-«I-.07(2>— Maps  (New  Rule] 
880-X-«I-.  16(1)— Reference  (Amend) 
8«0-X-«K-.10(l)(a)— Reference 

(Amend) 
880-X-10C-.41(l)— Reference  (Amend) 
88(>-X-10J-.03(f)— Water  Rights 

(Amend) 
880-X-12A-.07— Blasting  Certification 

(Amend] 

III.  PuUic  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Alabama  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
(teemed  adequate,  they  will  become  part 
of  the  Alabama  program. 


Written  Comments 

Written  comments  should  be  specific. 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
pwson  listed  under  "FOR  njnrTNER 

MRMMATION  CONTACT'  by  4  p.m.  OD 
August  11, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
onicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 


necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sudi  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OMS.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.13  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730. 
731.  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2Hc)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
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Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Lift  of  Subjects  in  30  CFR  Part  901: 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  hily  21. 1993. 
CariCCloM. 

Assistant  Dinctor,  Eastern  Support  Center. 
(FR  Doc.  93-17844  Filed  7-26-93;  8:45  ami 
MUMO  COOK  4310-4S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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40CFRPart35 


[FRL-46«3-3] 


Ohio  Maintenance  of  Effort  Reduction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Solicitation  of  comments;  notice 

and  opportunity  for  public  hearing. 

SUMMARY:  U.S.  Environmental 
Protection  Agency  (USEPA)  announces 
an  opportunity  for  public  hearing  and 
comment  on  a  tentative  determination 
that  the  Ohio  Environmental  Protection 
Agency  (OEPA),  Division  of  Air 
Pollution  Control  PAPC).  should  be 
allowed  a  reduced  Maintenance  of  Effort 
(MOE)  level  for  Fiscal  Year  (FY)  1991. 
consistent  with  Maintenance  of  Effort 
requirements  of  the  Clean  Air  Act  (CAA) 
and  USEPA  financial  assistance  policies 
and  procedures. 

DATES:  Written  comments  on  this 
proposal  must  be  received  on  or  before 
August  26. 1993.  Requests  for  a  public 
bearing  on  this  proposal  must  be 
received  by  no  later  than  August  11, 
1993.  A  time  and  place  for  a  public 
hearing  will  be  announced  in  the 
Federal  Register  at  a  later  date,  if  a 
hearing  is  necessary. 

AOORESSES:  Written  comments  on  this 
proposed  action  should  be  sent  to: 
Joseph  Clesceri,  Chief,  Grants 
Management  and  Program  Evaluation 
Section,  Air  Enforcement  Branch  (AE- 
17)).  Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Richard  Cox.  Grants  Management  and 
Program  Evduation  Section.  Air 
Enforcement  Branch  (AE-17),  Air  and 
Radiation  Division.  U.S.  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604-3590,  (312)  886-6072. 


SUfPt^MENTARY  MFORMATION: 

Background 

U.S.  Environmental  Protection 
Agency  provides  financial  assistance  to 
the  Ohio  Environmental  Protection 
Agency.  Division  of  Air  Pollution 
Control,  for  the  ofwration  of  its  Air 
Pollution  Control  program  through  an 
annual  cooperative  agreement.  USEPA 
awards  the  cooperative  agreement 
pursuant  to  section  105(c)  of  the  Clean 
Air  Act  (CAA)  (42  United  States  Code 
7405)  and  Code  of  Federal  Regulations 
(CFR)  parts  30  and  35.210.  Section 
105(c)  contains  the  following  criteria: 

(c)  Maintenance  of  Effort— {1]  No  agency 
shall  receive  any  grant  under  this  section 
d\iring  any  fiscal  year  when  its  expenditures 
of  non-federal  funds  for  recurrent 
expenditures  for  air  pollution  control 
programs  will  be  less  than  its  expenditures 
were  for  such  programs  during  the  preceding 
fiscal  year.  In  order  for  the  Achninistrator  to 
award  grants  under  this  section  in  a  timely 
manner  each  fiscal  year  the  Administrator 
shall  compare  an  agency's  prospective 
expenditure  level  to  that  of  its  second 
preceding  fiscal  year.  The  Administrator 
shall  revise  the  current  regulations  which 
define  applicable  nonrecurrent  and  recurrent 
expenditures,  and  in  so  doing,  give  due 
consideration  to  exempting  an  agency  from 
the  limitations  of  this  paragraph  and 
sul)section  (a)  due  to  periodic  increases 
experienced  by  that  agency,  from  time  to 
time,  in  its  annual  expenditures  for  purposes 
acceptable  to  the  Administrator  for  that  fiscal 
year.  (2)  The  Administrator  may  still  award 
a  grant  to  an  agency  not  meeting  the 
requirements  of  paragraph  (1)  of  this 
subsection  if  the  Administrator,  after  notice 
and  opportunity  for  public  hearing, 
determines  that  a  reduction  in  the 
expenditures  is  attributable  to  a  non-selective 
reduction  in  the  expenditures  in  the 
programs  of  all  Executive  branch  agencies  of 
the  applicable  unit  of  Government.  No 
agency  shall  receive  any  grant  under  this 
section  with  respect  to  the  prevention  and 
control  of  air  pollution  unless  the 
Administrator  is  satisfied  that  such  a  grant 
will  be  so  used  to  supplement  and,  to  the 
extent  practicable,  increase  the  level  of  State, 
local,  or  other  non-federal  funds.  No  grants 
shall  he  made  under  this  section  until  the 
Administrator  has  consulted  with  the 
appropriate  official  as  designated  by  the 
Governor  or  Govemon  of  the  State  or  States 
affected.  (Emphasis  added] 

On  May  6, 1993,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  requested  that  USEPA  consider 
Ohio's  budget  cuts  in  general  revenue 
funds  to  State  agencies  as  non-selective, 
in  the  context  of  section  105(c)  of  the 
CAA  and  appropriate  Federal 
regulations  (40  CFR  30  and  35.210).  and, 
thereby,  to  reduce  OEPA-DAPC's 
Maintenance  of  Effort  (MOE)  level  for 
FY  1991.  If  USEPA  were  to  disapprove 
the  request  regarding  non-selective 


funding  reductions  and  to  determine 
OEPA  ineligible  for  assistance  under 
Section  105  of  the  CAA,  the  State  would 
be  required  to  return  assistance  funds 
for  which  it  was  then  not  eligible. 

OEPA's  request  for  the  non-federal 
funding  reduction  to  be  considered  non- 
selective is  based  on  two  separate 
rounds  of  budget  cuts  in  general 
revenue  funds  (GRF)  to  State  agencies 
during  FY  1991.  Information  supporting 
this  request,  which  was  submitted  on 
April  5, 1993,  Indicates  that  in  the  first 
round  of  budget  cuts,  several  agencies' 
budgets  contained  an  immediate  four 
percent  general  revenue  fund 
appropriation  reduction  Gram  the 
previous  year  (1990)  appropriations. 
Exemptions  from  cuts  during  this  first 
roiuid  were  given  to  debt  service, 
property  tax  rollback,  tangible  tax 
exemption,  utility  bill  credits,  pension 
systems  subsidies.  GRF  capital,  income 
maintenance  payments,  prisons.  Judicial 
Branch,  Tax  agents,  small  boards, 
student  grants,  and  Department  of 
Education  and  the  Board  of  Regents.  As 
a  result,  on  average  all  appropriations 
were  cut  by  a  total  of  $114.5  million  or 
1.79  percent.  The  OEPA,  where  the  Air 
Pollution  Control  functions  reside,  had 
its  share  in  general  funds  reduced  by 
$10,072,130  or  26  percent.  The  Division 
of  Air  Pollution  Control  experienced  a 
$150,000  or  2.5  percent  cut.  One 
program  area  within  the  OEPA  (i.e.. 
State  Revolving  Loan  Fund)  was 
reduced  by  70  percent. 

During  a  second  roimd  of  budget  cuts 
of  $127  million  for  GRF  agencies,  the 
OEPA-DAPC  budget  was  cut  by  $87,059. 
The  budgets  of  all  GRF  agencies  were 
cut  except  the  Ohio  Consumer's 
Counsel,  Public  Utilities  Commission, 
and  a  part  of  the  Department  of 
Taxation.  Appropriations  for  debt 
service,  pension  benefits,  property  tax 
exemption  were  also  not  cut.  Agencies 
which  were  not  subject  to  or  impacted 
by  the  first  round  of  reductions,  such  as 
the  Board  of  Regents  and  the 
Department  of  Development,  were  given 
relatively  heavy  cuts  during  the  second 
roimd.  llie  budgets  of  a  total  of  27 
agencies  were  cut  at  percentages  greater 
than  OEPA's.  One  commission's  (the 
Arts  Facilities  Commission)  budget  was 
reduced  by  32.52  percent.  "The  budget  of 
the  Department  of  Development  was 
reduced  by  16.10  percent. 

During  ihis  second  rotmd  of  cuts  nine 
of  the  13  Division/Programs  in  the 
OEPA  were  cut.  The  OEPA  budget  was 
reduced  by  $981,354  or  2.5  percent. 
These  reductions  (rounds  one  and  two) 
resulted  in  the  shortfall  of  $171,424  of 
non-federal  funding  for  the  OEPA-DAPC 
during  FY  1991. 
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After  reviewing  the  above 
information,  USEPA  concludes  that 
OEPA-DAPC's  budget  reduction  meets 
the  CAA  criteria  as  non-selective  since 
the  OEPA-DAPC  was  not  singled  out  in 
the  budget  reductions. 

Action 

As  described  above,  based  upon  the 
preceding  discussion  and  the 
information  submitted  by  the  OEPA. 
USEPA  proposes  to  approve  OEPA's 
request  for  USEPA  to  consider  the  FY 
1991  reductions  in  non-fsderal  funding 
of  OEPA's  air  pollution  control  program 
as  non-selective.  USEPA  believes,  based 
on  program  evaluations,  that  there  has 
not  been  a  decline  in  the  eff'ectiveness 
of  the  air  pollution  control  program  in 
the  State  of  Ohio,  and  that  the 
reductions  have  been  non-selective. 
Accordingly.  USEPA  is  conditionally 
providing  partial  funding  under  the 
OEPA's  FY  1993  Section  105 
cooperative  agreement.  Pending  this 
notice  and  opportimity  for  public 
hearing,  if  no  substantive  public 
comments  are  received  concerning  this 
action  which  indicate  that  the  FY  1991 
reduction  was  other  than  non-selective, 
the  balance  of  the  FY  1993  award  will 
be  made. 

Invitation  to  Comment,  Opportunity  for 
Public  Hearing 

Any  person  who  desires  to  comment 
on  this  intended  action  or  requests  a 
pubUc  hearing  may  do  so  by  writing  to 
the  contact  person  listed  above. 
Conunents  must  be  received  by  August 
26. 1993. 

A  public  hearing  will  be  held  if  (and 
only  if)  a  request  for  a  public  hearing  is 
received  at  the  USEPA  office  listed 
above  by  August  11. 1993.  The  purpose 
of  such  a  hearing  would  be  to  take 
testimony  as  to  whether  the  reduction  in 
expenditures  for  the  OEPA  air  program 
is  or  is  not  attributable  to  a  non- 
selective reduction  in  expenditiu-es.  It  is 
suggested  that  anyone  wishing  to  verify 
whether  the  public  hearing  is  to  be  held 
should  call  the  USEPA  office  listed 
above. 

(Section  105  of  the  Qean  Air  Act  (42  U.S.C 
7405)) 

Dated:  July  15, 1993. 
ValdMV.Adaakns, 
Regional  Administrator. 
(FR  Doc  93-17868  Filed  7-26-93;  8:45  am] 
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40  CFR  Part  52 

[Region  N  DockM  Na  115,  NY  4-2-«634; 
FRL-4683^1 

Approval  and  Promulgation  of 
Implamantatlon  Plana;  Ravlalon  to  tha 
Naw  York  Stata  Implamantatlon  Plan 
forOzona 

agency:  Environmental  Protection 
Agency. 

ACnON:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  a  Umited 
approval  of  a  revision  to  the  New  York 
State  Implementation  Plan  (SIP)  related 
to  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
architectural  coatings.  EPA  is  also 
proposing  to  find  tlut  the  State  has 
partially  met  a  commitment  made  in  its 
1982  ozone  and  carbon  monoxide  SIP 
for  the  New  York  Qty  MetropoUtan 
Area  to  regulate  architectural  coatings. 

This  document  deals  with  revisions  to 
the  following  State  VOC  regulations: 
Deletion  of  Part  205  (1979  version)— 
"Photochemically  Reactive  Solvents  and 
Organic  Solvents  from  Certain 
Processes— New  York  City  Metropolitan 
Area";  and  Addition  of  Part  205— 
"Architectural  Surface  Coating." 

EPA  has  evaluated  this  regulation  and 
proposes  limited  approval  under 
sections  110(k)(3)  and  301(a)  of  Uie 
Clear  Air  Act  as  amended  in  1990 
because  these  revisions  strengthen  the 
SIP. 

DATES:  Comments  must  be  submitted  on 
or  before  August  27, 1993. 
AOORESSES:  All  comments  should  be 
addressed  to:  William  J.  Muszynski, 
P.E.,  Acting  Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza,  New 
York,  New  York  10278. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
26  Federal  Plaza,  room  1034,  New 
York,  New  York  10278 
New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources.  SO  Wolf  Road, 
Albany.  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker.  Chief.  Air  Programs 
Branch.  Environmental  Protection 
agency.  26  Federal  Plaza,  room  1034, 
New  York.  New  York  10278,  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION:  In  its  1982 
ozone  and  carbon  monoxide  State 
Implementation  Plan  (SIP)  for  the  New 


York  City  Metiopolitan  Area  (NYCMA) 
(comprised  of  New  York  City,  Nassau, 
Suffolk,  Westchester  and  Rockland 
counties)  New  York  State  committed, 
among  other  things,  to  adopt  a 
regulation  for  the  control  of  volatile 
organic  compounds  (VOCs)  from 
architectural  coatings.  The  fulfillment  of 
this  commitment  is  the  subject  of  tiiis 
Federal  Register  notice. 

On  October  14  and  December  5, 1988 
New  York  submitted  a  request  to  revise 
its  SIP.  Among  the  actions  included  in 
this  request  were  the  adoption  of  a  new 
Part  205,  "Architectural  Surface 
Coating."  effective  September  15, 1988, 
and  the  repeal  of  the  existing  Part  205 
(1979  version),  "Photochemically 
Reactive  Solvents  and  Organic  Solvents 
from  Certain  Processes — ^New  York  City 
MetropoUtan  Area,"  effective  August  23, 
1979.  Both  of  these  regulations  are 
contained  in  Title  6  of  the  New  York 
Code  of  Rules  and  Regulations 
(NYCRR). 

The  following  is  a  summary  of  EPA's 
review  and  proposed  action  concerning 
Part  205.  This  regulation  involves 
coatings  for  whidi  EPA  has  yet  to 
publish  guidance  in  the  form  of  a 
Control  Techniques  Guideline  (CTG). 
EPA's  review  is  based  on  an  evaluation 
of  New  York's  technical  basis  and 
iustification,  and  consistency  with  the 
Clean  Air  Act  as  amended  in  1990,  EPA 
regulations  and  guidance. 

Repeal  of  Part  205— Photocheniically 
reactive  Solvents  and  Organic  Solvents 
From  Certain  Procesaea— New  Yorii 
City  Metropolitan  Area 

Part  205  (1979  version)  was  repealed 
in  1988  to  eliminate  an  outdated 
regulation  that  has  been  superseded  by 
a  new  regulation  that  is  consistent  with 
current  principles  of  photochemical 
reactivity  and  emission  control.  The 
VOC  qbntent  limits  for  architechtural 
coatings  in  the  1979  version  of  Part  205 
are  addressed  in  the  new  Part  205.  The 
new  versions,  adopted  by  New  York  in 
1988,  will  result  in  greater  emission 
reductions. 

EPA  is  proposing  to  remove  the  1979 
version  of  Part  205  from  the  SIP  and 
replace  it  with  an  improved  Part  205 
which  contains  comprehensive 
requirements  for  the  sale  and  use  of 
architectural  coatings. 

New  Part  2DS— Architectural  Surface 
Coating 

New  Part  205  provides  for  the 
regulation  of  architectural  surface 
coatings  sold,  offered  for  sale,  or  used  in 
the  NYCMA.  Architectural  surface 
coatings  are  defined  to  include  any 
coating  applied  to  stationary  structures, 
mobile  homes,  pavements  or  oirbs. 
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Thase  coatings  usually  an  not  applied 
in  a  factory  or  manufactiuing  operation. 
In  developing  this  rule.  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  relied  on 
studies  and  technical  material 
developed  during  the  regulatory 
process,  as  well  as  documents  and 
regulations  prepared  by  government 
entities  in  California.  The  NYSDEC 
estimated  that  this  regulation  will  result 
in  a  minimum  of  3.000  tonsper  year  of 
VOC  emission  reductions.  Tnis  is 
substantially  less  than  the  11.682  tons 
per  year  of  VOC  emission  reduction 
predicted  and  relied  upon  in  the  SIP 
approved  by  EPA  in  1985.  However,  the 
scope  of  the  coatings  regulated  and  the 
emission  limits  placed  on  these  coatings 
is  consistent  with  the  SIP  commitment. 
The  original  emission  reduction 
estimate  was  based  on  1975  data  which 
NYSDEC  believes  overestimated  the 
amount  of  solvent  based  coatings  in  use 
in  the  NYCMA.  This,  however,  was  the 
best  data  available  at  the  time.  The 
present  emission  reduction  estimate 
reflects  current  coating  usage  and 
solvent  content  and  is  believed  by  EPA 
to  be  more  accurate. 

The  regulation  establishes  a  general 
limit  of  250  grams  of  VOC  per  liter  of 
coating,  excluding  water  and  colorant 
added  to  tint  bases.  Bituminous 
pavement  sealers  are  limited  to  water 
emulsion-type  coatings.  There  is  a  limit 
of  380  grams  per  liter  of  VOC  for  non- 
flat  coatings.  In  addition,  there  are  a 
number  of  speciality  coating  limits. 

The  regulation  requires  any 
architectural  coating  manufactured  after 
July  1. 1989  that  is  to  be  sold,  offered 
for  sale  or  used  in  the  NYCMA  to  meet 
the  designated  VOC  content  limitations. 
Part  205  also  contains  recordkeeping 
and  labelling  requirements. 

The  VOC  content  limitations  and 
deflnitions  are  generally  consistent  with 
the  regulations  in  effect  in  California  at 
the  time  the  regulation  was  proposed. 
California  has  revised  its  regulation 
since  NYSI^C  adopted  Part  205  in 
order  to  phase  in  new  emission  limits 
with  time.  Part  205  establishes  limits  for 
many  specialty  coatings  that  were 
previously  exempt  in  California,  but 
which  will  now  be  regulated  as  part  of 
the  revised  California  regulation.  Six  of 
New  York's  specialty  limits  remain 
more  stringent.  13  limits  are  the  same, 
and  eight  are  less  stringent  than 
California's  revised  limits. 

Compliance  with  these  provisions  is 
based  on  calculating  the  volatile  content 
of  the  coatings  and  comparing  it  with 
the  limits  for  the  specific  type  of 
coating.  The  equation  used  for  this 
purpose  is  the  same  as  that  used  in  Part 
228,  "Surface  Coating  Processes."  for 


determining  the  maximum  permitted 
pounds  of  VOCs  per  gallon  of  costing, 
minus  water  and  excluded  VOCs,  for 
industrial  coatings.  Part  228  also  refers 
to  EPA  Reference  Method  24  (40  CFR 
pert  60.  appendix  A)  tor  application 
when  it  is  necessary  to  measure  certain 
coating  parameters.  However,  this 
reference  to  Method  24  was 
inadvertently  omitted  from  Part  205.  For 
this  reason  and  because  EPA  believes 
that  the  regulation  will  strengthen  the 
SIP  by  resulting  in  additional  VOC 
reductions.  EPA  proposes  a  Hmited 
approval  of  Part  205.  EPA  is  proposing 
to  accept  New  York's  Part  205  as 
meeting  in  part  its  1982  SIP 
commitment  to  adopt  a  control  measure 
for  this  source  category,  but  is  limiting 
its  approval  because  the  regulation 
omitted  a  specific  test  method. 

SIP  Deficiencies 

On  May  26, 1988  Governor  Cuomo 
was  informed  that  the  NYCMA  SIP  was 
substantially  inadequate  to  attain  the 
lutional  ambient  air  quality  standard  for 
ozone  and  carbon  monoxide.  A 
companion  letter  of  June  14, 1988  to 
NYSDEC's  Air  Director  contained  the 
basis  for  this  finding  of  SO*  inadequacy 
and  identified  the  specific  regulatory 
deficiencies  (referreid  to  as  "RACT  Fix- 
up"  deficiencies)  and  missing 
regulations. 

This  submittal  addresses  one  of  those 
identified  missing  regulations: 
architectural  coatings.  The  regulation 
was  required  because  of  a  commitment 
to  adopt  such  a  control  measure  in  New 
York's  1982  SIP.  Approval  of  this 
regulation  would  eliminate  in  part  one 
of  the  deficiencies  identified  in  the  June 
14. 1988  letter. 

Condusioa 

EPA  has  reviewed  New  York's  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  to  the  Clean 
Air  Act.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  e\'en  though  the  submittal 
preceded  the  date  of  enactment.  The 
revision  incorporates  a  control  program 
equivalent  to  the  one  committed  to  in 
the  SIP,  and  results  in  additional 
emission  reductions.  Therefore.  New 
York's  submittal  meets  the  requirements 
of  Section  193.  Beyond  that,  the  revision 
will  not  interfere  with  the  SIP's  abihty 
to  meet  the  new  Act's  requirements,  and 
thus  meets  the  test  in  section  110(1). 

Because  of  the  lack  of  a  test  method, 
EPA  cannot  grant  full  approval  of  this 
regulation  under  section  110(k)(3).  Also, 
because  the  submitted  regulation  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 


Qean  Air  Act,  EPA  cannot  grant  partial 
approval  for  the  rule  under  section 
1 10(k)(3).  However,  B>A  may  grant 
limited  approval  of  the  submitted 
regulation  under  section  110(k)(3)  in 
li^t  of  EPA's  authority  pursuant  to 
section  301(a}  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP. 

EPA  is  also  proposing  to  find  that  the 
State  has  partially  fulfilled  its 
commitment  in  the  SIP  to  adopt  an 
architectural  coatings  control  measure 
(contained  in  Part  205).  Adoption  of  a 
test  procedure,  as  discussed  above,  is 
necessary  to  fulfill  this  commitment  in 
whole. 

Section  183(eH3)  of  the  Qean  Air  Act 
requires  that  EPA  develop  either 
national  regulations  or  CTGs  ka 
consumer  and  commercial  products 
which  may  include  architectural 
coatings.  If  EPA  promulgates  a  federal 
regulation  for  architectural  coatings 
under  this  authority,  then  sources 
covered  by  New  York's  Part  205  would 
also  be  required  to  comply  with  the 
federal  regulation.  New  York  does  retain 
the  right  to  promulgate  regulations  that 
are  more  stringent  than  either  a  fiederal 

Tilation  or  a  CTG. 
othing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C,  605(b).  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107, 110  and 
172  of  the  Clean  Air  Act  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  SIP 
approvals  (or  redesignations)  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  are  already 
state  law.  SIP  approvals  (or 
redesignations),  therefore,  do  not  add 
any  additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  federal  inquiry  into 
the  economic  reasonableness  of  the  sta'e 
actions.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds. 

Under  Executive  Order  12291,  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference,  Ozone. 
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Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  March  10. 1993. 
Willian  ).  MaazytHki. 

Acting  Regional  Administrator. 

(FR  Doc  93-17866  Filed  7-27-93:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldlHk  Service 

SOCFRPartI? 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  on 
Propoaed  Endangered  Statue  and 
Designation  of  Critical  Habitat  for  the 
Alabema  Sturgeon 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule:  notice  of  public 
hearing. 

SUMMARY:  The  Service  gives  notice  that 
a  public  hearing  wrill  be  held  on  the 
proposed  determination  of  endangered 
status  and  designation  of  critical  habitat 
for  the  Alabama  sturgeon. 
Scaphirhynchus  suttkusi. 
DATES:  The  public  hearing  will  be  held 
firom  7  p.m.  to  10  p.m..  on  Tuesday, 
August  31, 1993.  in  Mobile.  Alabama. 
The  comment  period  remains  open  imtil 
October  13. 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  William  K.  Weaver  Hall 
Auditorium  on  the  campus  of  Mobile 
College.  Mobile  Alabama.  Written 
comments  and  materials  should  be  sent 
to  Complex  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service.  6578  Dogwood 
View  Parkway,  suite  A.  Jackson.  MS 
39213.  Comments  and  materials 
received  will  be  available  for  public 


inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INR>RMATKM  CONTACT. 
James  H.  Stewart,  at  the  above  address 
(601/965-4900). 

SUPPLEMENTARY  MFORMATION: 
Background 

The  Alabama  sturgeon,  a  small 
sturgeon  with  a  maximum  length  of 
about  30  inches,  is  endemic  to  the 
Mobile  River  system.  Alabama  and 
Mississippi.  Its  current  range  is 
restricted  to  the  lower  Alalwma  River 
and  the  Cahaba  River  in  Alabama.  Both 
of  these  areas  and  the  free  flowing 
portion  of  the  lower  Tombigbee  River 
are  proposed  as  critical  habitat.  Factors 
in  the  sturgeon's  decline  include  dams, 
and  possible  adverse  effects  from  altered 
water  flows,  channel  maintenance  and 
gravel  dredging. 

On  June  IS.  1993,  the  Service 
published  in  the  Federal  Register  (58 
FR  33148)  a  proposed  rule  to  determine 
the  Alabama  sturgeon,  Scaphirhynchus 
suttkusi,  to  be  an  endangered  species 
and  to  designate  its  critical  habitat.  The 
proposed  rule  indicated  that  details  for 
a  public  hearing  would  be  announced  in 
a  separate  Federal  Register  notice  and 
in  ne%vspapers  of  general  circulation 
within  the  counties  that  may  be 
affected.  Legal  notices  are  being 
published  in  newspapers  more  or  less 
concurrently  with  this  Federal  Register 
notice. 

The  Service  intends  that  any  final 
action  resulting  from  the  proposed  rule 
will  be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  may  be 
presented  verbally  at  the  public  hearing 


or  in  writing.  Verbal  statemenU  may  be 
limited  in  length  if  the  number  of 

f»arties  present  necessitates  such  a 
imitation.  There  are.  however,  no  limits 
to  the  length  of  written  comment*  or 
materials  presented  at  the  hearing  or 
mailed  to  the  Service  office  in  the 
ADDRESSES  section.  Comments 
particularly  are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
othet  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  spedes: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species;  and, 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

lliose  parties  wishing  to  make  a 
verbal  statement  for  the  record  are 
encouraged  to  provide  a  copy  of  their 
statement  to  the  Service  at  the  start  of 
the  hearing. 

Author 

The  primary  author  of  this  notice  is 
James  H.  Stewart  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

Dated:  July  12, 1993. 
lamea  W.  PuUiam.  Jr.. 

Regional  Director. 

IFR  Doc.  93-17822  Filed  7-26-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
SoH  Co«M«rv«tion  S«ffvlc« 

Kagman  Watershed,  Saipan,  CNM 

AQENCY:  Soil  Conaervatian  Servioa. 

USDA. 

ACIKM:  Notice  of  availaUlity  of  a  Draft 

Watershed  PUn^nvinxiineDtal  Impact 

Statement  for  Kagman  Watershed. 

Saipan,  Qjmmonwaahh  of  the  Northern 

Mariana  Islands. 


UMI 


r:  Pursuant  to  section  102(2MQ 

of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  the  Draft  Watershed  Plan- 
Environmental  Impact  Statement  has 
been  prepared  for  Kagman  Watershed, 
Saipan,  Commonwealth  of  the  Northern 
Mariana  Islands. 

A  copy  of  the  Draft  Watershed  Plan- 
Environmental  Impact  Statement  is 
available  upon  request  to  the  SCS 
Pacific  Basin  Area  Office.  GQC 
Building,  suite  602. 414  West  Soledad 
Avenue,  Agana.  Guam  96910.  telephone 
(671)  477-5940  or  to  the  SCS  CNMI 
Field  Office.  Horizon  Building,  Middle 
Road,  Garapan.  Saipan,  MP  96950, 
telephone  (670)  322-3415. 

Requests  for  further  information  and 
written  comments  should  be  sent  to 
Joan  B.  Ferry,  Director,  Pacific  Basin 
Area,  Soil  Conservation  Senrice.  GQC 
Building,  suite  602,  414  West  Soledad 
Avenue,  Agana,  Guam  96910. 
Comments  will  be  accepted  until  July 
30. 1993.  Oral  and  written  comments 
may  also  be  presented  at  a  public 
meeting  to  be  held  on  Jime  29. 1993  at 
7:00  PM  at  the  Convention  Center. 
Capitol  Hill.  Saipan. 
SUPPLCMENTARY  MFORMATION:  The  Draft 
Watershed  Plan-Environmental  Impact 
Statement  evaluates  and  presents  a 


multi-purpose  plan  for  agricultural 
flood  prevention  and  agricultural  water 
management  in  the  Kagman  Watershed, 
Saipan.  CNML  The  Kagman  Watershed 
accounts  for  three-qiiarters  of  the 
vegetable  and  fruit  production  on  the 
island  of  Saipan.  Two  ahemative  plans 
were  develop  through  consideration  of 
numerous  meesures  to  alleviate  the 
resource  problems.  The  two  alternative 
plans  are  a  No  Action  alternative  and  a 
National  Economic  Development 
alternative,  which  is  the  Recommended 
Plan.  The  Recommended  Plan  proposes 
the  installation  of  a  system  of  waterways 
for  flood  protection  and  agricultural 
water  collection  and  amveyance,  a 
water  storage  reservoir,  a  supplemental 
well,  and  an  irrigation  water 
distribution  system.  The  waterways  will 
provide  provide  a  25-year  level  of  flood 
protection.  The  irrigation  system  will 
provide  95  percent  reliability  of  supply 
to  59  forms.  The  total  installation  cost 
is  estimated  to  be  $4,927,000,  of  which 
57.9  percent  will  be  federal  funds. 
Economic  benefits  exceed  costs  with  a 
ratio  of  1.3  to  1.0.  Environmental 
impacts  include  the  loss  of  0.45  acres  of 
wetland  vrhidi  %trill  be  replaced  with 
1.78  acres  of  compensatory  wetlands. 
The  compensatory  wetiands  will 
enhance  habitat  for  the  endangered 
Mariana  common  moorhen. 

Public  participation  has  occurred 
throughout  the  planning  process.  Public 
meeting  to  provide  information  and 
opportunities  for  public  input  %rara  held 
on  Saipan  on  June  10. 1986:  March  2, 
1989;  and  November  28, 1990.  A  Notice 
of  Intent  was  filed  with  the  Federal 
Register  On  December  10. 1992. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and 
Flood  Protection  Prevention — and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  Local  Officials. 

Dated:  July  12, 1993. 
JoAD  B.  Perry, 
Director,  Pacifx  Basin  Area. 
IFR  Doc  93-17836  Filed  7-2ft-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Talacoinmunlcatlona  Equipmant 
TachQical  Adviaory  Committaa; 
Partialty  Dosed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  August  24, 
1993. 9:30  aon..  in  the  Herbert  C 
Hoover  Building,  room  1617M(2).  14th 
k  Pennsylvania  Avmue.  NW., 
Washington.  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  technical  questions 
that  a^ct  the  level  of  export  controls 
applicable  to  telecommunications  and 
related  equipment  and  technology. 
Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Pra«entation  of  papers  or  comments 
by  the  public.  The  public  is  encouraged 
to  address  the  issue  of  oirrent  control 
limits  on  "routers"  and  to  bring  to  the 
meeting  specific  examples  of  current 
models. 

4.  Other  business. 

Executive  Session. 

5.  Discission  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  OOCOM 
control  program  and  strategic  criteria 
related  mereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAG  Unit.  ODAS/ 
EA/BXA  room  1621,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Assistant  Seoetary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 


Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
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Inspection  Facility,  room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Further  information  or  copies 
of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  July  21, 1993. 
Betty  Ferrell, 

Director.  Technical  Advisory  CommHiee  Unit. 
(PR  Doc.  93-17887  Filed  7-26-93;  8:45  am] 
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Economic  Development 
Adminietretion 

Notice  of  Petitione  by  Producing  Rrme 
tor  Oetennination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTKM:  To  give  firms  an  opportunity  to 
comment 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Run  name 


DVH  Corporation .. 

Emissions  Tech- 
nology, Inc. 

Puna  Flowers  ft 
Foliage,  Inc. 

Heerf*  Oesigne. 
Inc. 

Dack  Industrlas. 
Inc. 

Integrated  Indus- 
trial  Services, 
Inc. 

Avtscti  Cocpora- 
tlon. 

Kurt  Mantrfactufing 
Company,  Inc. 

Long  Manufactur- 
ing Co.,  Inc. 

Hestaoo  Manufac- 
turing Co.,  Inc. 

FB  Opticai  M^.. 
Inc. 

Christy  Refrac- 
tories Conpany. 

Hallcrest  HoMngs 
Corporation. 

Woodland  Prod- 
ucts, Inc. 

Spalding  Knitting 
Mills. 


Address 


16126  Canday  Street.  Van  Nuys,  CA  91406  ...„ 

8266  East  41st  Street.  Tulsa.  OK  74147-1916 

P.O.  Box  9  (1  Post  Office  Rd.)  Pahoa,  HI  96778  ........ 

11650  West  851h  Street,  Lenexa.  KS  66214-1541  ...... 

100  Bmterick  Rd..  Biistoi.  CT  06011  

1415  Hinois  Avenue,  Kansas  City.  MO  64127 

3400  WaJSngford  Avenue  North,  Seattle.  WA  96103  ... 

5280  Main  Street  N.E..  Minneapolis,  MN  55421  

1136  Commeroe  Street  Petersburg.  VA  23803 

443  West  High  Street  Elizabethtwvn.  PA  17022 

4  Central  Avenue,  St  Stephen,  MN  56375 

4641  McRee  Avsnus,  St  Louis.  MO  63110 

1820  Pickwick  Lane,  Glenview,  IL  60025 

COntonville  Munk:ipal  Airport.  Rt.  2.  CUnlonviUe,  Wl 

54829. 
324  East  Nipad  St,  Drawer  K.  Griffin.  GA  30224 


Dalipett- 
tenao- 


6ai/93  .. 
6/21/93  .. 

6/22/93  „ 

6/24^93  .. 

6/29/93  .. 

6/29/93  .. 

7/D2/93  .. 
7/06«3  .. 
7/07/93  .. 
7/07/93  .. 
7/07/93  .. 
7«7/93  .. 
7/06/93  .. 
7/0e«3  .. 
7/1  a«3  .. 


Product 


Primed  ckcuN  boards. 

Fuel  purifying  apparatus  lor  internal  combuslton  en- 
gine. 
Tropcal  flowers 

Boys,  girls  and  intants  apparel  enserrftle. 

Fasteners. 

RoRstock  packaging  machinery  for  processed  meats. 

Eledionic  ballasts. 

Parts  for  oomputar  disk  drives  and  gears  for  airoalL 

Tnjnk  focks.  combinalfon  focks  for  attaches,  hinges. 

comers  and  damps  for  footfockert. 
Cotton  and  cotton  poly  blend  fatHk;  for  chfldren's 

dresses. 
Machinery   to    generate,    cut    bkx:k    and    surface 

opthalrTMC  lenses  and  prescription  equipment 
Alumina-silica   day— high   temperature   InsirtatiorVre- 

fractory  products. 
Temperature       indicating       devk^es       containing 

thermochromk:  Ik^ud  crystals  used  in  cosmettcs. 
Cutting  t>oards.  doN  lumiture  and  pen  boxes. 

Socks  for  women  and  chiUren. 


The  petitions  were  submitted 
pursuant  to  section  251  of  Uie  Trade  Act 
of  1974  (19  U.S.C  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  that  thereof,  and  to  a  decrease  in  sales 
or  production  of  each  petitioning  firm. 

Any  party  having  a  substantial 
interest  in  Uie  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  assistance 
Division,  room  7023  Economic 


Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 
The  Catalog  of  Federal  Domestic  Assistance 
o^icial  program  number  and  title  of  the 
program  under  which  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  July  19, 1993. 

David  L.  McUwain, 

Acting  Deputy  Assistant  Secretary  for 
Program  Operations. 

IFR  Doc.  93-17886  Filed  7-26-93;  8:45  am] 
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international  Trade  Administration 
[A-47S-059] 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Preliminary  Results  of 
Antidumping  OtJty  Administrative 
Review 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Department  of  Commerce. 

ACTKM:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  finding  on  pressure 
sensitive  plastic  tape  fi-om  Italy. 
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Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  July  27, 1993. 
FOn  FURTHER  >NFORMAT)ON  CONTACT: 
Todd  Peterson  or  Thomas  Futtner. 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone  (202)  482-4195  or 
482-3814,  respectively,      i 

Background 

On  October  21, 1977.  the  Department 
of  Treasury  published  in  the  Federal 
Register  (42  FR  56110)  the  antidumping 
finding  on  pressure  sensitive  plastic 
tape  (PSPT)  from  Italy.  On  October  8, 
1992,  the  Department  of  Commerce  (the 
Department]  published  a  notice  of 
"Opportunity  To  Request 
Administrative  Review"  (57  FR  46371). 
On  October  29. 1992.  the  petitioner, 
Minnesota  Mining  and  Manufacturing 
Company  (3M),  requested  that  we 
conduct  an  administrative  review  for 
the  period  October  1, 1991,  through 
September  30, 1992.  We  published  a 
notice  of  initiation  of  the  antidumping 
administrative  review  on  November  27, 
1992. 

The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  PSPT  measuring  over  IVa 
inches  in  width  and  not  exceeding  4 
mils  in  thickness,  classifiable  under 
item  numbers  3919.90.20  and 
3919.90.50  of  the  Harmonized  Tariff 
Schedules  (HTS).  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Preliminary  Results  of  Reriew 

Because  the  single  manufacturer/ 
exporter  subject  to  review,  NAR.  had  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  of 
review,  the  Department  has 
preliminarily  assigned  NAR  the  rate 
applicable  to  it  firom  its  most  recent 
administrative  review  as  the  estimated 
cash  deposit  rate.  This  rate  is  1.24 
percent. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 


UMI 


(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  firm's  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less-than- 
fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

On  May  25. 1993.  the  Court  of 
International  Trade  (OT)  in  Fhral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  "all  other"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others  '  rate  ftx)m  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  other"  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  litigation)  as  the  "all/other"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding  and  we  are 
unable  to  ascertain  the  "all  other"  rate 
fi-om  the  Treasury  LTFV  investigation, 
the  "all  other"  rate  established  in  the 
first  notice  of  final  results  of 
administrative  review  published  by  the 
Department  (48  FR  35686,  August  5. 
1983). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  admiitistrative  review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 


requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  19. 1993. 
Joseph  A.  Speirini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-17885  Filed  7-26-93;  8:45  ami 
BILUNG  COOC  36ie-OS-M 

[A-351-821.  A-122-824,  and  A-«86-8301 

Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Wire  Rod  From  Brazil,  Canada, 
and  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  July  27, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Erik 
Warga  or  David  Goldberger,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230.  at 
(202)  482-0922  or  (202) 482-4136. 
POSTPONEMENT:  On  July  2. 1993. 
petitioners  in  these  investigations, 
Connecticut  Steel  Corporation.  Co-Steel 
Raritan  (except  against  Brazil). 
Georgetown  Steel  Corporation  (except 
against  Japan),  Keystone  Steel  &  Wire 
Company,  and  North  Star  Steel  Texas. 
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Inc.  (except  against  Japan),  requested 
that  the  Department  postpone  the 
preliminary  detenninati<»s  in 
accordance  with  section  733(c)(1)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Because  the  Department  finds  no 
compelhng  reasons  to  deny  the  request, 
we  are  postponing  the  date  of  the 
preliminary  determinations  until  not 
later  than  November  19. 1993. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  )uly  21. 199X 
fcMaph  A.  SfMbtei 
Acting  Assittant  Secntaryfor  Import 
Administration. 

(FR  Doc.  93-17M3  FiM  7-26-93;  8:45  am) 
BHJJNO  COOC  »1»4»-P 


University  of  Nevsda,  Reno,  Notice  of 
Decision  on  AppUcetion  for  Duty-Free 
Entry  of  Scientific  instniment 

This  decision  is  made  pursuanf  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  4211.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C. 

Docket  Number:  93-032.  Applicant: 
University  of  Nevada.  Reno.  Reno,  NV 
89557.  Instrument:  ECR  Multicharge  Ion 
Source.  A/anu/octurer  Centra  D'Etudes 
Nucleaires  De  Grenoble,  France. 
Intended  Use:  See  notice  at  58  FR 
21973,  April  26. 1993.  Advice  Received 
From:  Oak  Ridge  National  Laboratory. 
Majr  27. 1993. 

Comments:  No  comments  have  been 
received  with  respect  to  this 
application.  Decision;  Application 
approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  it  was  ordered  September  14, 1992. 
Reasons:  The  foreign  instrument 
provides  ion  beams  from  metallic  and 
gaseous  elements  with  beam  currents  of 
150,  250,  50  and  5  microamperes 
respectively,  for  N«* ,  Ar« ♦ ,  Xe'o* ,  and 
Ta22*  at  15.0  kV  extraction  potential. 
The  Oak  Ridge  NMional  Laboratory 
advises  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
!^pparatus  of  equivalent  scientific  value 


to  the  foreign  instrument  which  was 

being  manufactured  in  the  United  States 

at  the  time  it  was  ordered. 

Frank  W.Crwl 

Director,  Statutory  Import  Programs  Staff 

IFR  Doc.  93-17884  Filed  7-26-93;  8:45  am] 
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Nstionel  Oceenic  end  Atmoepheric 
Administration 

[LO.072093O] 

South  Atlantic  Rshery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

ACTKM:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council's  Snapper  Grouper 
Plan  Development  Team  (Team)  and  its 
Scientific  and  Statistical  Committee 
(Committee)  will  meet  on  August  9-12, 
1993,  on  diHisrent  dates  and  locations. 
The  Team  will  meet  on  August  9  from 
1  p.m.  until  5  p.m.,  and  reconvene  on 
August  10  from  9  a.m.  until  5  p.m.,  at 
the  office  of  the  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle.  Suite  306;  Charleston.  SC  29407; 
telephone:  (803)  571-4366.  The 
Committee  will  meet  on  August  11  from 
8:30  a.m.  until  5  p.m.,  and  reconvene  on 
August  12  from  8:30  a.m.  until  5  p.m.. 
at  the  Town  and  Country  Inn.  2008 
Savannah  Highway.  Charleston,  SC; 
telephone:  (803)  571-1000. 

The  following  items  will  be  reviewed 
at  both  meetings: 

(1)  Florida  Keys  National  Marine 
Sanctuary; 

(2)  1992  snapper^grouper  logbook  survey; 

(3)  Frequency  of  fish  less  than  legal  size; 

(4)  Effects  of  incomplete  survival  on 
spawning  stock  biomass  per  recruit: 

(5)  Estimates  of  spawning  stock  biomass 
per  recruit  from  1991  data; 

(6)  Economic  analyses  of  minimum  size 
limits;  and 

(7)  Snapper-Grouper  Amendment  #6. 

rOR  FURTHER  INFORMATKM  CONTACT: 
Carrie  Knight.  Public  Information 
Officer;  South  Atlantic  Fishery 
Management  Council;  One  Southpark 
Circle,  suite  306;  Charleston.  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  July  21, 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-17812  Filed  7-26-93;  8:45  am) 
BiLLMQ  cooe  3S1»-a-P 


[LD.0720B3C] 

Soutti  Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  closed  session  (not  open  to  the 
public)  meeting  of  the  Advisory  Panel 
Selection  Committee  (Committee)  on 
August  4-5, 1993,  at  the  Town  and 
Country  Inn.  2005  Savannah  Highway, 
Charleston,  SC;  telephone:  (803)  571- 
1000.  The  meeting  will  begin  on  August 
4  at  10  a.m.  and  continue  on  August  5 
until  12  p.m. 

The  Committee  will  consider 
candidates  for  vacancies  on  the 
Council's  advisory  panels. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  ICnight,  Public  Information 
Officer;  South  Atlantic  Fishery 
Management  Council;  One  Southpark 
Circle,  suite  306;  Charleston,  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  July  21. 1993. 
David  S.  Ciwtin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-17811  Filed  7-26-93;  8:45  am] 
■UMO  CODE  SS1»4»-r 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issurance  of  permit  869  to  the 
Idaho  Department  of  Fish  and  Game 
(P503J).  

On  March  29, 1993,  notice  was 
published  (58  FR  16522)  that  an 
application  had  been  filed  by  the  Idaho 
Department  of  Fish  and  Game  (IDFG)  to 
incidentally  take  listed  Snake  River 
Sockeye  salmon  [Oncorhynchus  nerka) 
and  listed  Snake  River  fall  and  spring 
summer  chinook  salmon  [O. 
tshaw^tscha)  as  a  result  of 
implementation  of  its  state-authorized 
resident  fish  stocking  program,  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

Notice  is  hereby  given  that  on  July  16, 
1993.  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that: 
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(1)  The  taking  will  be  incidental; 

(2)  The  applicant  will,  to  the 
maximum  extent  practicable,  monitor, 
minimize,  and  mitigate  the  impacts  of 
such  taking: 

(3)  The  taking  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild; 
and 

(4)  There  are  adequate  assurances  that 
the  conservation  plan  will  be  funded 
and  implemented,  including  any 
measxires  required  by  the  Assistant 
Administrator. 

The  application,  permit  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Services,  1335  East- 
West  Highway,  Suite  8268,  Silver 
Spring,  MD  20910  (301/713-2322); 
and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fishers 
Service,  gil  North  East  11th  Ave., 
room  620,  Portland.  OR  97222  (503/ 
230-5400). 

Dated  July  21. 1993. 
Pairida  Montanio. 

Acting  Director,  Office  of  Protected  nesources. 
IFR  Doc  9^-17815  Filed  7-26-93;  8:45  am) 
«00f  lS14-3r-« 


Endangered  Speciee;  PennHe 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS)  NOAA,  Commerce. 
ACTION:  Issuance  of  Permits  862  (P503E). 
863  (P503F).  864  (P503G),  and  865 
(P503H)  to  the  Idaho  Department  of  Fish 
and  Game. 

On  April  28, 1993,  notice  was 
published  (58  FR  25810)  that  four 
applications  had  been  filed  by  the  Idaho 
Department  of  Fish  and  Game,  to 
conduct  scientific  research  and  enhance 
the  propagation  and  survival  of  the 
Pahsimeroi  River.  South  Fork  Salmon 
River,  East  Fork  Salmon  River,  and 
Upper  Salmon  River  stocks  of  listed 
Snake  River  spring/summer  chinook 
salmon  {Oncorhynchus  tshawytscha) 
through  operation  of  the  Pahsimeroi 
Hatchery.  McCall  Hatchery,  East  Fork 
Salmon  River  weir,  and  the  Sawtooth 
Hatchery,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  (50  CFR  parts  217-227). 

Notice  is  hereby  given  that  on  July  14. 
1993.  as  authorized  by  the  provisions  of 
the  ESA  (16  U.S.C  1531-1543).  NMFS 
issued  Permits  Numbered  862. 863, 864. 
and  865  for  the  above  taking  subject  to 
certain  conditions  set  forth  therein. 
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Issuance  of  these  Permits,  as  required 
by  the  ESA,  was  based  on  the  finding 
that  such  Permits: 

(1)  Were  applied  for  in  good  faith; 

(2)  Will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  the  Permits; 

(3)  Is  consistent  with  the  purposes 
and  policies  set  forth  in  section  2  of  the 
ESA.  These  Permits  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-222  of  title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  applications.  Permits,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway.  Suite  8268,  Silver 
Spring.  MD  20910  (301/713-2322); 
and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service.  911  North  East  11th  Ave., 
room  620,  Portland.  OR  97232  (503/ 
230-5400). 

Dated:  July  14. 1993. 
William  W.  Fox.  Jr., 

Director,  Office  of  Protected  Besources, 
National  Marine  Fisheries  Service. 
(FR  Doc  93-17814  Filed  7-26-93;  8:45  am) 
■UMQ  OOCC  IB1*-n-M 


Marine  Mammaic 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnON:  Issuance  of  Scientific  Research 
Permit  (P540). 

SUMMARY:  On  June  4. 1993.  notice  was 
published  in  the  Federal  Register  (58 
FR  31693)  that  an  application  had  been 
filed  by  Eh-.  Frank  Cipriano.  Kewalo 
Marine  Laboratory.  13  Ahui  Street. 
Honolulu,  HI  96813  to  obtain  tissue 
samples  for  the  following 
Lagenorhynchus  species:  (1)  100 
samples  each  of  dusky  L  obscurus  and 
Pacific  whitesided  dolphins  L. 
obliquidens;  and  (2)  40  samples  each  of 
white-beaked  L  albirostris.  Atlantic 
white-sided  L  acutus,  hourglass  L 
arucigpr,  and  Peale's  L.  australis 
dolphins. 

Notice  is  hereby  given  that  on  July  20, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et  seq.)  the  NMFS 
issued  a  Permit  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

ADDRESSES:  The  Permit  is  available  for 
review  by  writing  to  or  by  appointment 
in  the  Permits  Division.  Office  of 


Protected  Resources,  1335  East-West 
Hwy..  room  7324,  Silver  Spring.  MD 
20910  (301/713-2289);  Director. 
Southwest  Region.  NMFS.  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA  90802-4213  (310/980-4015). 
including  the  Pacific  Area  Office  of 
NMFS,  2570  Dole  Street,  room  106, 
Honolulu.  HI  96822-2396  (808/955- 
8831);  Director,  Northwest  Region  (206/ 
526-6150)  and  Director.  National 
Marine  Mammal  Laboratory  (206/526- 
4020),  NMFS.  7600  Sand  Point  Way. 
NE.  BIN  C15700.  Seattle.  WA  98115; 
Director,  Alaska  Region,  NMFS.  Federal 
Annex.  P.O.  Box  21668,  Jimeau.  AK 
99802  (907/586-7221);  and  Director. 
Southeast  Region,  NMFS.  9450  Koger 
Blvd..  St.  Petersbiug.  FL  33702  (813/ 
893-3141). 

Dated:  July  21. 1993 
Herbert  W.Kaufinan, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc  93-17820  Filed  7-26-93;  8:45  am] 
■UMQ  COOE  xio-a-«i 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

Title,  applicable  form,  and  OMB 
control  number:  DoD  Application  for 
Press  Pass;  DD  Form  398-3;  OMB 
Control  No.  0704-0279. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  216 

Responses  Per  Respondent:  1. 

Annual  Responses:  216. 

Average  Burden  Per  Response:  .5 
hours. 

Annual  Burden  Hours:  108. 

Needs  and  Uses:  This  information 
will  be  collected  when  a  member  of  the 
press  applies  for  a  building  pass  to 
obtain  access  to  DoD-occupied  buildings 
in  the  National  Capital  Region,  and  will 
be  used  to  initiate  a  National  Agency 
Check.  The  information  collected  is 
necessary  to  ensure  propriety  of  pass 
issuance  and  to  preserve  the  security  of 
personnel  and  classified  information. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

CMB  Desk  Officer  Mr.  Edward  C 
Springer. 


AGENCY:  De 


FORFURTNEI 
Pat  Turner  i 
879-6856. 
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Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jeff^erson  Davis  Highway,  Suite  1204, 
ArUngton,  VA  22202-4302. 

Dated:  July  21. 1993. 
L.M.ByniaK, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  93-17859  Filed  7-26-93;  8:45  am) 
atuMQ  COM  noe-e«-M 


Department  of  the  Army 

Privacy  Act  (^1974;  Notice  to  Amend 
Systema  of  Reconto 

AGENCY:  Department  of  the  Army.  DOD. 

ACnON:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  five  systems  of  records 
notices  in  its  existing  inventory  of 
records  system  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a).  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
August  26, 1993,  imless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESS:  U.S.  Army  Information 
Systems  Ck>mmand,  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 


FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below.  The  proposed  amendments  are 
not  within  the  purview  of  the  provision 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  new 
or  altered  system  reports. 


Dated:  July  21, 1993. 

L.M.Byniim. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

AMENDMENTS 
A0001SAIS 

SYSTEM  NAME: 

Carpool  Information/Registration 
System,  (February  22. 1993,  58  FR 
10026). 

CHANGES: 


RETENnON  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Retained  only  on  active  participants, 
destroyed  upon  request/reassignment. 
Destroyed  after  1  year*. 

SYSTEM  MANAGEN(S)  AND  AOORESS: 

Delete  entry  and  replace  with 
'Director  of  Information  Systems  for 
Command.  Control.  Communications, 
and  Computers.  ATTN:  SAIS-IDP, 
Department  of  the  Army,  Washington, 
DC  20310-0107.' 


A0055-455MTMC 
SYSTEM  NAME: 

Personal  Property  Movement  and 
Storage,  (February  22, 1993,  58  FR 
10067). 

CHANGE: 

•         •         •         •         • 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Personal  Property  Movement  and 
Storage  Records'. 


A060e-25CFSC 

SYSTEM  NAME: 

Army  Retirement  Service  Program 
Files,  (February  22, 1993.  58  FR  10154). 

CHANGE: 

•  •  •  •  * 

SYSTEM  NAME: 

Delete  entry  and  replace  with  'Chief 
of  Staff.  Army  Retiree  Council  Files'. 


A0614-100r200USRAEC 
SYSTEM  NAME: 

Recruiter  Identification/ Assignment 
Records.  (February  22. 1993,  58  FR 
10157). 


CHANGE: 

SYSTEM  CENTFCR: 


Delete  system  identifier  and  replace 
wiUi  'A0614-100/200USAREC' 


A0621-1OASa 

SYSTEM  NAME: 

Long-Term  Civilian  Training  Student 
Contract  Files,  (February  22, 1993.  58 
FR  10159). 

CHANCE: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Long- 
Term  Civilian  Training  Student  Control 
Files'. 


(FR  Doc.  93-17841  Filed  07-26-93;  8:45  am) 
WUMG  COOC  SOOe-M-F 

DEPARTMENT  OF  EDUCATION 

Proposed  Infonnation  Collection 
Requesta 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
26, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education.  400  Maryland  Avenue. 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  401-3200.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 


40116 


[er  /  Vol.  sa  No.  142  /  Tuesda;.  July  27.  isas  /  Noticts 


the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  earf^ 
oppoftmnity  to  connnent  on  mformation 
coUectioo  nqvests.  CAO  may  ameml  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  pn>c«ss 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  bw,  or  sufMf antially  interfsre 
witk  any  agency's  abfKty  to  perform  its 
statutory  obligations.  The  Director  of  tfie 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  ihese 
requests  to  OMB.  E&ch  proposed 
infarmation  coUecticn,  grouped  by 
office,  contains  the  following:  Cl)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4> 
The  affected  public:  (5)  Reporting 
burden;  and/or  (6}  Recordkeeping 
burden;  end  (7)  Abstracts.  OMB  invites 
public  continents  at  the  address 
speci^ed  above.  Copies  of  the  requests 
are  available  from  Gary  Green  at  the 
address  specified  above. 

Dated:  fuiy  Tl,  1903. 
CaryGM^ 

Director,  Information  Besomtees  X§iaogement 

Offic*  of  ElamnUry  and  Secondwy 
Edacatkaa  | 

Typt  of  Review:  Rmnstatetaent 

Title:  ComparabiHty  of  Services 
Roqviranent — Section  201.44  of  tfre 
Code  of  Federal  Regulations — 
Information  Collection  to  Document 
CempliHiGO 

Frequency.-  AimuaUy 

Affected  Public:  State  or  fecal 
governments 

Reporting  Burden: 
Responses:  0 
Burden  Hours:  0 

Recordkeeping  Butdem: 
Raconikeepers:  2^51 
Burden  H(5urs:  4,153 

Abstract:  Operating  agencies  are 
required  to  provide  services  to 
students  receiving  Migrant  Education 
Program  Services  who  are  at  least 
comparable  to  those  received  by  other 
students.  States  are  required  to 
monitor  compliance  with  this 
requirement.  To  document 
compliance,  a  reporting  am) 
recordkeeping  burden  is  imposed  on 
SEAs  and  LEAs.  The  Department  will 
use  the  information  of  ascertain 
compUanca  widk  §  291.44  of  Uia  Code 
of  Federal  Ragakftians. 


Office  of  Educational  I 
InprovennMit 

Type  of  Review:  Extension 

Tit/e.- AppUcatioo  for  Grants  Under  the 
Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching 
(FIRST):  Schools  and  Teachers 
Program/Family-School  Partnership 

Frequency:  Upon  completion  of 
project — 12  to  36  months 

Affected  Public:  State  and  local 
governments;  Non-profit  institutions 

Reporting  Burden: 
Responses:  800 
Burden  Hours:  11.527 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Applications  are  required  to 
receive  grant?  under  the  FIRST 
program.  Program  participants 
include  LEAs,  SEAi.  IHEs,  nonprofit 
organizations,  individual  public  and 
private  schools,  consortia  of 
individual  schools,  and  consortia  of 
these  sfJioois  and  institutions. 

Office  of  Education*!  Eeaearch  and 
Improvement 

Type  of  Review:  Revision 

Title:  Schools  and  Staffing  Survey 

Frequency:  Triennial 

Affected  Public:  Individuols  and 
households;  State  or  local 
governments;  Non-profit  institutions 

Reporting  Burden: 
Responses:  9,00Q 
Burden  Hours:  3.000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Schools  Staffing  Survey  is 
an  integrated  set  of  surveys  consisting 
of  the  Teacher  Demand  and  Shortage 
Survey,  the  School  Survey,  the  School 
Administration  Survey,  and  tha 

.    Teacher  Survey.  The  purpose  of  these 
surveys  is  to  measure  critical  aspects 
of  teacher  supply  and  demand,  the 
composition  of  the  administrator  and 
teacher  work  force,  and  the  general 
status  of  teaching  and  schooling. 

Office  ef  Special  Education  asd 
Rehabilitative  Services 

Type  of  Review:  Revision 

Title:  Report  of  Infants  and  Toddlers 

Receiving  Early  Intervention  Services 

in  Accord  with  Part  H 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  58 

Burden  Hours:  2.393 
Recordkeeping  Burden: 

Racordkaepenc  0 

Burden  Hours:  0 


Abstract:  This  collection  reqairemeiil 
provides  mstructions  and  forma  for 
States  to  report  the  numbM'  of  infants 
and  toddlers  with  disabilities 
receiving  early  interventioo  services 
and  serves  as  the  basis  for  monitoring, 
implementing  Federal  programs  and 
reporting  to  Congress. 

[FR  Doc.  93-17788  Filed  7-26-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Policy.  Planntng,  and 
Program  Evaluation;  Guldaiinaa  for 
Voluntary  Reporting  of  Graanhoua* 
Gaa  Emissions  and  Reductfons,  and 
Carbon  Sequestration 

agency:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  inquiry  and  request  for 
comment. 

SUMMARY:  Pursuant  to  Section  1605(b)  of 
the  Energy  Policy  Act  of  1902,  the 
Department  of  Energy  (DOE)  is 
developing  guidelines  for  the  voluntary 
report  ing  of  greenhouse  gas  onissions, 
their  reduction,  and  carl>on  fixation 
achieved  through  any  measure.  The  data 
will  be  reported  on  forms  to  be 
developed  by  the  Energy  Information 
AdmnistEaliott  (EIA)  and  added  to  an 
EIA  databasa 

Because  of  the  potential  broad  public 
interest  in  tha  issues  involved.  DOE 
believes  that  the  public  should  have  an. 
opportunity  to  provide  input  on  the 
issues  raised  in  the  voluntary  reporting 
progran  m  advuice  of  the  proposal  of 
the  guidelines.  DOE  is  requesting 
written  commmts  as  one  means  to  bring 
a  broad  range  of  views  into  the 
guideline  development  process. 

Subsequent  to  analysis  of  the 
submissions  made  in  response  to  this 
notice,  DOE  contemplates  scheduling, 
in  consultation  with  the  Environmental 
Protection  Agency  (EPA),  a  limited 
number  of  public  workshops  prior  to 
refeasing  proposed  guidelines  for  public 
comment.  Each  woiiuhop  would  focus 
on  a  specific  area,  inviting  the 
stakeholders  for  a  technical  discussion 
on  the  issues  in  that  area.  This  process 
will  help  ensure  that  proposed 
guidelines  address  concerns  so 
identified.  The  proposed  guidelines 
themselves  will  be  subject  to  public 
notice  and  comment  prior  to  final 
issuance. 

DATlt:  Written  submissions  are  due  en 
or  before  August  25, 1993.  Comments 
shoxild  be  suJbraitted  i»  quadruplicate. 
A00RE88CS:  Written  comments  should 
be  submitted  to  Ms.  fetn  Vemet,  Office 
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of  Environmental  Analysis  (PO-60). 
U.S.  Department  of  Energy,  1000 
Independence  Ave  SW,  Washington,  E)C 
20Sd5. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jean  Vemet,  at  the  address  above,  or  by 
telephone  at  (202)  586-4755. 
SUPPt^MENTARV  INFORMATION:  Under 
Section  1605(b)  of  the  Energy  Policy  Act 
of  1992  (EPACT;  Pub.  L.  102-486),  the 
Secretary  of  Energy  with  the  Energy 
Information  Administration  (EIA)  is  to 
establish  a  voluntary  reporting  system 
and  database  on  emissions  of 
greenhouse  gases  (GHGs),  reductions  of 
these  gases,  and  carbon  fixation. 
Appropriate  consultation  with  EPA  is 
required  under  sec.  1605(c).  This  notice 
is  directed  at  obtaining  information  that 
will  be  useful  in  developing  the 
guidelines  for  the  voluntary  reporting 
program  required  under  sec.  1605(b)(1). 
Under  companion  provisions  of  sec. 
1605,  EIA  is  to  prepare  a  national 
aggregate  inventory  of  GHG  emissions, 
and  develop  reporting  forms  and  a 
database  for  the  voluntary  reporting 
system. 

I.  Background 

Section  160S(b)(l)  of  EPACT  requires 
that  the  Secretary  of  Energy  issue,  after 
opportunity  for  public  comment, 
guidelines  for  the  acciirate  volimtary 
collection  and  reporting  of  information 
on  greenhouse  gas  emissions  for  a 
baseline  period  of  1987  to  1990  and 
subsequent  years:  annual  GHG 
emissions  reductions  and  carbon 
fixation;  GHG  emissions  reductions 
specifically  achieved  as  a  result  of 
voluntary  reductions,  plant  or  facility 
closings  and  state  or  Federal 
requirements;  and  an  aggregate 
calculation  of  greenhouse  gas  emissions 
by  each  reporting  entity.  Subsections 
1605(b)  (2)  and  (4)  further  require  that 
the  Administrator  of  the  EIA  develop 
forms  and  a  database  for  voluntary 
reporting  under  the  guidelines. 
Subsection  160S(b)(4)  also  recognizes 
that  the  data  may  be  used  by  the 
reporting  entity  to  demonstrate  achieved 
reductions  of  GHGs. 

The  statutory  language  identifies 
some  specific  GHG  reduction  and 
carbon  sequestration  activities  that  the 
program  must  cover  but  leaves 
discretion  in  both  technical  and  policy 
areas,  including  those  discussed  below. 
A  further  discussion  of  the  areas  is 
contained  in  the  appendix  to  this  notice 
to  aid  in  developing  comments. 

DOE  recognizes  that  the  design  of  the 
voluntary  reporting  program  will  greatly 
afiiect  participation  in  the  program,  as 
well  as  the  credibility  and  usefulness  of 
data  reported,  including  its  use  in 


demonstrating  achieved  reductions. 
DOE  therefore  specifically  asks  that 
respondents  address  the  impact  of  any 
suggested  approach(es)  on  the  degree  of 
participation  by  potential  reporting 
entities,  as  well  as  on  the  credibility  of 
both  the  individual  data  reported  and 
the  reporting  system  as  a  whole. 

II.  Request  for  Submissions 

DOE  requests  written  comments  on  all 
aspects  of  the  program  from  interested 

Earties,  especially  those  with  particular 
nowledge  in  the  institutional,  legal, 
and  technical  areas  related  to  reporting 
GHG  emissions,  their  reduction,  and 
carbon  fixation.  All  written  information 
provided  by  respondents  will  be 
available  for  public  inspection  at  the 
Department  of  Energy,  Freedom  of 
Information  Reading  Room,  room  lE- 
190, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Piusuant  to  provisions  of  10  CFR 
1004.11  (1983),  any  person  submitting 
information  believed  to  be  confidential 
and  exempt  by  law  from  public 
disclosure  should  submit  one  copy  only 
of  the  document  and,  if  possible,  4 
additional  copies  in  which  information 
believed  to  be  confidential  has  been 
deleted.  The  Department  of  Energy  will 
determine  the  confidential  status  of  the 
information  and  treat  it  accordingly. 

Some  specific  areas  for  comment  are 
identified  below;  however,  these  areas 
are  not  intended  to  limit  the  content  of 
submissions.  While  DOE  recognizes  that 
issues  in  the  voluntary  reporting 
program  are  highly  diverse,  they  are 
grouped  into  two  main  categories. 
Institutional  and  Technical,  to  aid  in 
presentation. 

Institutional  Issues 

•  To  determine  what  constitutes  the 
"reporting  entity,"  discuss  the 
appropriate  legal  structure(s)  to  identify 
and  define,  for  the  purpose  of  the 
program,  both  the  reporting  entity  and 
reportable  activity.  Possible  candidates 
for  "entity"  include  the  firm,  parent 
company,  subsidiary  company,  the 
facility,  the  emitting  unit,  and  an 
individual  person. 

•  Discuss  the  appropriateness  of 
setting  a  de  minimis  reportable  level  of 
emissions,  emissions  reduction,  or 
carbon  sequestered;  and  de  minimis 
level(s)  appropriate  for  each  gas  and/or 
activity.  Actions  that  by  themselves 
emit  or  achieve  such  small  levels  of 
GHG  reduction  may  not  logistically  be 
dealt  with  under  the  program. 

•  Discuss  methods  to  identify 
appropriate  reporting  entities  in 


multiple-party  activities  that  reduce 
emissions  or  fix  carbon. 

•  Discuss  methods  to  address  indirect 
causes  of  GHG  emissions  reductions;  for 
example,  when  energy  efficiency 
improvements  in  the  residential  and 
commercial  sector  result  in  decreased 
electricity  production  demand  and 
subsequent  decreased  GHG  emissions  at 
the  generating  plant. 

•  In  addition  to  using  an  historical 
baseline  (for  example,  1990  or  the  year 
immediately  preceding  the  reduction 
activity),  discuss  the  appropriateness  of 
further  defining  baseline  as  projected 
emissions  without  the  reduction  activity 
(that  is,  including  GHG  emissions 
prevention  as  well  as  actual  reductions). 

•  Discuss  methods  to  address  a 
reporting  entity's  emissions  reducti(ms 
that  occur  through  shifting  an  activity 
and  the  accompanying  emissions 
outside  the  reporting  entity. 

•  Discuss  factors  mat  are  particular  to 
emissions  reduction  and  caroon  fixation 
actions  taken  by  U.S.  entities  outside 
the  U.S.,  for  example,  different 
verification  techniques. 

•  Identify  other  State,  Federal,  or 
private  reporting  mechanisms  for 
information  similar  to,  or  from  which 
the  reporting  entity  may  derive,  data 
used  by  the  voluntary  reporting  system 
on  GHGs  emissions,  emissions 
reductions,  and  carbon  fixation. 

•  Discuss  use  of  a  reporting  system  to 
encourage  and  recognize  reporting 
entities  for  achievement  of  emissions 
reduction  goals. 

•  Discuss  the  balance  between  the 
cost  of  estimation  methods  and  their 
relative  accuracy. 

•  Discuss  mechanisms  for  the 
reporting  entity  to  verify  the  data 
reported;  discuss  how  the  design  of  the 
guidelines  can  promote  accuracy;  and 
discuss  whether  the  reporting  system 
should  categorize  data  reported  by 
degree  of  uncertainty  or  verification. 

•  Propose  specific  issue  areas  and 
groupings  for  workshops  that  would  be 
useful  in  guideline  design. 

Technical  Issues 

•  In  addition  to  those  GHGs 
specifically  mentioned  in  sec.  1605(b), 
(C02,  CFCs  and  methane),  identify  any 
additional  GHGs  that  the  voluntary 
program  may  cover  and  the  rationale  for 
including  each  in  the  program.  For 
example,  does  the  nature  of  the  gas  and 
its  sources  ofier  opportunities  for 
reductions  that  could  be  reported? 

•  Discuss  ways  in  which  difierences 
in  radiative  activity  among  the  GHGs 
could  be  treated  in  the  guidelines.  Given 
the  changing  scientific  understanding 
and  continuing  scientific  refinement  in 
this  area,  discuss  the  benefits  of  (a) 
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addwwing  radiative  activity  and  gkbal 
wanning  potential  in  lefawwca 
docuoiaata  far  tlM  oaa  of  llw  leportar  or 
(t^  la^airtng  wibmiwion  of  raportad 
emissiana  data  ra<hioad  to  comnMn 
radialiv*  fadovs  prvvfciK)  te  ttM 
guidtottnaa. 

•  Idaafti^  existing  protooala  Kid 
taduiquaa  for  maasuiu  and  artisMting 
emissions,  emissions  jaouCrtnwa,  md 
carbon  fixatioo;  disease  tbaiv  suitability 
tor  use  in  the  vohialary  reporting 
sy&tMin.  For  example,  inlematianal 
pratacob  for  ertjaaaling  natianal  total 
emiasiaas  of  GHCa  icunently  under 
develnp— nt)  eie  not  nacaasarily 
dusignad  to  afDCOBuaodate  individwal 
actmty  estimations. 

•  identifjr  theaa  pcefvalent  GHC 
iiiii'miiMa  tedactiaa woA  carbon  fixation 
activitiea  tbet  are  liiaely  to  bo  reported, 
together  wHtk  methods  to  quantify  tho 
resulting  GHC  or  carbon  efiact  of  iM 

activity. 

•  Uantify  any  additional  sectors  not 

discnsaad  in  tbe  appeoc&i  tliat  the 
guidelinea  should  Midress.  idanlifying 
Uie  CHG-emitting  and  emiwinnn 
reduction  actiivities.  with  aeChodK  (or 
estimating  GBG  emiwinns  and 
reductiof  IS.  Tha  major  sodors  diernaaed 
in  Ibo  appendix  are  electric  utility, 
residential  aad  commercial,  industriol, 
transportatiaa.  and  agricBknie  and 
forestry. 

•  ForthoElnctxicUbl^Soctnr. 
discxias  cak  nlsting  and  esti—tiagCHG 
emiasiaas  and  rodactknia  duoagb 
activities  such  as  more  enargy-efficiant 
electricity  generation,  new  technologies, 
fuel  seritdting  and  pie  ceinh— tion 
treatment,  cogeneration,  enutpinenl 
upgrade,  coaaervaticii.  aid  demand-side 
managemenf  programs. 

•  For  the  ResidCTtial  and  Commeccial 
Sector,  discuss  estiiating  nnisatona 
and  smissloas  lodoctiona  team  anargy 
sources  other  than  electricity. 

•  For  the  fauhistrial  Sedw, 
speafically  address  emissiona  of  CFCs 
nod  methane  from  induatrial  activities 
and  the  substitotioa  of  terbnnlngies  in 
heat  and  mechanical  applications. 

•  For  the  Transportation  Sector, 
discuss  estimating  GHG  emiacions  and 
rediictions  achieved  through  activities 
m^rh  as  improved  hjei  efficiency,  use  of 
lower  GHC-«mitting  haek,  and  changes 
in  public  transit  ridership  and  total 
personal  vehicle  usa. 

•  For  tbs  Forestry  and  Agriculhoe 
Sector,  discusa  categorization  «d 
quantificatian  of  vasious  forastry  and 
agncuttural  activities  by  their  potential 
for  carbon  fixation  md  storage; 
activities  that  increese  biomasa 
production,  conservation,  and  biomasa 
techaoiogy  sabstitutieR  for  olhsr  Ibol 
use:  and  nracticaa  in ' 


productioD  and  fiBrtifisar  osa  that  impact 
GHGamissiona. 

Raapondants  an  invitad  to  sobmitaay 
additional  information  that  they  believo 
relevant  to  gnidehna  davdapmoot 

hsued  in  Washington.  DC  on  )aly  20.  tM3. 

Sosaa  F.  Ttaraey. 

Assistant  Secretary,  Office  ofMfcy, 
Planning,  and  Pmg^am  BmihMtkm^ 

Appendix 

Thia  appendix  providea  additional 
background  information  and  technical 
detail  regarding  issues  related  to 
davefopment  el  the  guidelines  for  the 
voluntary  reporting  program.  DOE  seeks 
comment  and  discussion  on  every 
aspect  of  the  proposed  guidelines:  the 
adftttional  information  provided  is  not 
intended  to  limit  siibject  areas  or 
approaches  thet  may  be  addreeaed  in  the 
written  comments. 

The  request  for  submissions  identifies 
two  gsnaral  calagoriea  of  iaaoea: 
bistitational  and  Technical;  thia 
appendix  ioDows  a  similar  format  The 
institutional  category  iadndea  isauas 
related  to  defining  the  reporting  entity 
and  its  baseline  emissians.  activities 
undertaken  jointly  by  reporting  entities, 
intematiiHial  activities,  the  scope  and 
credibility  of  the  program,  the  accuracy 
of  reports  of  emissioiis  rechKtions  and 
csfbbn  soquestration,  md  the 
catagorization  of  reports  by  niotiveCieih 
The  iBchnicat  issues  relate  to 
identification  of  gases  covered  by  tho 
program,  comparisons  among  gases, 
identification  and  treattnant  of  specific 
activitias.  asd  identificatieo  of 
information  needed  far  poasible  bdaial 
recognition  of  vohmtaqr  lodoctions. 
Emissions  reduction  arid  carbon 
seqnastiation  activities  are  fiirtber 
categorized  into  five  sectors:  eiactric 
utility,  residential  tmd  conunercial. 
industrial,  transportation,  and 
agricuhure  and  forastry. 

Institutional  Issuaa 

Defining  thmBaseHae 

Section  1605(b)(1)  specifies  the 
basefine  period  of  1987  through  1990 
(the  "historic  baseHneH.  but  does  not 
specify  the  benchmark  relatrve  to  wdxich 
emissions  reductions  and  carbon 
sequestration  are  to  be  measured. 

Sevetai  approaches  could  be  adopted 
for  the  gui^ines.  The  guidelines  mi^ 
require  thet  ail  emissions  reductions  be 
reported  reletive  to  the  reportirYg  entity's 
historic  baseline.  For  this  approach,  the 
baseline  could  be  further  defined  as  th« 
highest,  lowest,  or  average  of  the  annual 
emissions  from  1907  to  1990.  Beselrno 
for  reduction  activity,  moreover,  could 
be  the  emissions  level  immetfiatety 
proceeding  di*  reduction  activity. 


The  use  of  the  historic  baseline  raises 
concema  about  the  treatment  of  newly 
fomad  reporting  entities  or  those  with 
growing  emissions.  Reasons  for  an 
increaso  ia  an  entity's  wnissions  include 
mamrs  and  acquisition,  increased 
production,  and  general  acanomic 
growth.  Alternatives  to  use  of  historic 
basalinas  include  (a)  n^easuring  the 
reduction  relative  to  an  estimated  level 
of  emissions  without  tha  reductiaa 
activity,  (b)  leportir^  reductions  in  GHG 
emissions  pec  unit  o^  production  output, 
or  (c)  reporting  on  a  project  or  activity 
basis. 

Defining  the  Beporting  Entity  and 
Feportable  Activity 

One  critical  element  in  establishing 
the  baseline  is  the  definition  of  tha 
scope  or  boundaries  of  the  reporting, 
entity.  If  the  reporting  entity  is  not  well 
defined,  reductions  can  be  achieved  by 
shifting  emitting  activities  from  one 
subsidiary  to  another  or  by  sfufiing 
certain  activities  to  subcontractors. 

If  emissions  reductions  are  reported 
on  a  project-by^project  basis,  then  the  . 

Eroject  baseline  may  reflect  what  would 
ave  happened  had  the  proyact  not  been 
undertaken.  This  might  be 
accomplished,  for  example,  through  the 
use  of  reiiarence  cases  or  extrapolation 
from  past  trends. 

Joimt  Activities 

Many  activities  that  reduce  GHG 
emissions  and  increase  carbon  fixation 
will  invoNe  more  than  one  party.  For 
example,  a  conservation  program  under 
which  an  electric  utility  subsidizes  the 
purchase  of  hig^  efficiency  refrigerators 
by  residential  customers  involves  the 
utility,  the  homeowners,  and  the 
appliance  manufacturer.  The  guidelirtes 
may  include  methods  to  determine 
which  enti'ty  may  report  the  reductions. 

/ntemotiono/  Activities 

Section  1605  does  not  limit  reportable 
emissions  or  reductions  to  thos* 
occurring  within  the  U.S.  Thus,  the 
guidelines  may  address  both  the 
applicability  ofXJba  program  to,  and 
appropriate  methods  addressing  factors 
specific  to,  activities  occurring  outside 
the  U.S.  Examples  of  potentially 
reportable  existing  international 
activities  include  forestry  projects  in 
developing  nations  and  energy 
efficiency  improvement  projects  ro 
countries-in-lransition. 

Balancing  Scope  and  Credibiliiy  of 
Program 

The  level  of  specificity  in  Ae 
guida^ws  and  reporting  program  ca» 
affect  tho  level  of  porticipaCioR,  tha 
credibilRy  of  tho  data  reportod,  and  Ao 
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potential  far  recognizing  reported 
reductions  achieved.  GHG  emissions 
data  for  some  activities  are  well 
documented,  for  others  less  complete. 
Also,  for  any  given  area  of  activity, 
several  difierenfmethods  may  be  used 
to  estimate  the  accomplishments  of  the 
reporting  entity.  The  choice  of  methods 
involves  achieving  a  balance  between 
containing  the  costs  of  reporting  the 
activity  and  increasing  the  oedibility  of 
the  estimate. 

An  issue  for  the  program  is  how  to 
deal  with  varying  levels  of  confidence 
in  estimations  of  emissions,  emissions 
reductions,  and  carbon  sequestration. 
Alternative  methods  to  address  this 
issue  include  categorizing  reports 
according  to  the  level  of  uncertainty, 
and  allowing  reporting  entities  to 
choose  from  a  menu  of  methods  for 
estimating  emissions  reductions  or 
carbon  sequestration. 

Identifying  htoUvation  for  Reductions 

Section  1605(b)(1)(C)  requires  that  the 
guidelines  must  identify  reductions 
achieved  as  a  result  of  (1)  voluntary 
reductions,  (2)  plant  or  facility  closings, 
and  (3)  state  or  Federal  requirements. 
Motivation  for  voluntary  reductions 
may  include,  for  example,  mergy  cost 
savings  or  participation  in  a  federal 
environmental  recognition  program. 
These  categories  may  not  be  mutually 
exclusive.  For  example,  a  firm  may  elect 
to  comply  with  state  or  Federal 
regulations  by  closing,  radier  than 
upgrading,  an  existing  facility.  The 
reporting  program  may  address 
appropriate  allocation  of  reduction 
registrations  by  motivational  category  to 
prevent  double  coimting. 

Accutncy  and  Credibility  of  Reports 

Section  1605(b)(2)  provides  that 
entities  reporting  under  the  voluntary 
program  must  certify  the  accuracy  of  the 
information  reported  but  does  not 
require  independent  verification  or 
auditing.  However,  DOE  recognizes  the 
importance  of  maintaining  the 


credibility  of  the  database.  The 
guidelines  may  address  mechanisms 
available  to  r^xirting  entities  that 
promote  the  accuracy  of  individual 
reports.  These  mechanisms  might 
include  the  use  of  records  already 
maintained  by  the  reporting  entity. 
related  reports  provided  to  state  or 
Federal  r^latory  agencies,  or  private 
monitoring  or  auditing  of  the  reported 
data. 

Technical  laaues 

Technical  issues  relate  to  coverage  of 
the  program,  comparisons  among  gases, 
and  GHG  emissions  reducing  and 
carbon  sequestering  activities  in  each  of 
five  sectors. 

Coverage  of  Proptm 

EPACT  does  not  define  those 
greenhouse  gases  to  be  covered  by  the 
virfuntary  reporting  program.  Only  three 
types  of  gases  are  specifically 
mentioned  in  sec.  1605  relative  to 
reportable  activities:  carbon  dioxide, 
methane,  and  chlorofluorocarbons. 

Guidance  in  developing  the  list  of 
greenhouse  gases  to  be  covered  by  the 
pn^m  may  be  found  outside  the 
legislative  kuaguage.  The  United  Nations 
Framework  Convention  on  Climate 
Change,  for  example,  defines 
greenhouse  gases  as  "those  ^seous 
constituents  of  the  atmosphere,  both 
natural  and  uithropogenic,  that  absorb 
and  re-emit  infrared  radiation."  This 
broad  definition  would  include,  for 
example,  water  vapor.  The 
Intergovernmental  Panel  on  Climate 
Change  (IPCC)  has  produced  a  Ust  of 
greenhouse  gases,  illustrated  in  Tables  1 
and  2  (included  in  the  discussion  of 
comparisons  among  gases).  However, 
only  six  types  of  CHGs  are  actually 
listed  by  the  IPCC:  carbon  dioxide, 
metliane,  nitrous  oxide,  carbon 
monoxide,  nitrogen  oxides,  and  the 
halogenated  substances.  The  Utter 
category  includes  not  onfy 
dxlorofluororarbons,  but  also  the 


hj^drodiloixrfhiorocarbons  and 

hydrofluorocarbons. 

Eaoi  of  these  substances  may  warrant 
more  or  less  attention  in  the  guidelines, 
depending  upon  the  level  of 
anthropogenic  emissions,  the  extent  of 
opportuinities  to  reduce  emissions,  and 
their  relative  radiative  activity  and 
atmospheric  lifetimes. 

Accounting  for  Differences  Among 
Gases 

Section  160S(b)(l)  also  requires  that 
the  guidelines  "establish  procedures  for 
taking  into  accotmt  the  difforential 
radiative  activity  and  atmospheric 
lifetimes  of  each  greenhouse  gas." 
Human  activities  affect  several  of  the 
greenhouse  gases,  carbon  dioxide  (CO2), 
methane  (CH4).  nitrous  oxide  (N2O).  and 
halogenated  st^Mtanoat.  Emissions  of 
other  gases,  including  carbon  monoxide 
(CO),  nitrogen  oxide  compounds  (NOx). 
and  the  non-methane  hydrocarbons 
(NMHC)  group,  also  result  from  human 
activity  and  aCbct  the  concentration  of 
greenhouse  gases.  Some  scimtists 
believe  that  the  presence  of  sulfur 
aerosols  tends  to  cool  the  surface  of  die 
earth,  making  the  emission  of  sulfur 
dioxide  (SOz)  also  of  interest  in  the 
climate  change  issue. 

The  IPCC  has  attempted  to  compare 
the  relative  radiative  forcing  of  these 
gases,  although  computing  quantitative 
measures  has  provmi  difficult.  In  1990. 
the  IPCC  provided  estimates  of  direct 
and  indirect  effects  of  the  release  of  one 
kilogram  of  each  gas.  relative  to  the 
release  of  one  kilogram  of  CO2;  a 
measure  termed  "global  wanning 
potential  (GVVP)  coefficient."  Because 
gases  are  eliminated  from  the 
atmosphere  at  different  rates,  the  CWP 
calculation  varied  depending  upon  the 
length  of  the  period  in  which  the 
cumulative  change  in  radiative  forcing 
was  computed.  GVVP  coefficients  were 
provided  in  1990  for  each  gas  based  on 
time  horizons  of  20, 100,  and  500  yeara 
(Table  1). 


Table  One.— Values  of  Global  Warming  Potential  as  Used  by  the  Intergovew4mental  Panel  on 

CuMATE  Change  (IPCC)  tN  1990 


Trace  gas 


Street  Effedr 

\^^wa^%^e#  %H%F^M^^v 

Mettane  (kid.  indirect  ejects) 

Mlroua  ONide 

CF&-11 

CFC-t2 

HCFC-22 

CFC-113 


■••••••••■«••••••■■••••••• 


Global  warming  potential 


Integration  lime  horizon  (yrs) 


20 


1 

63 

270 

4500 

7100 
4t00 
4600 


100 


1 

21 
290 
3500 
7300 
1500 
4200 


500 


1 

t 

190 

1500 

4500 

510 

2100 


40120 
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Table  One.— Values  of  Global  Warming  Potential  as  Used  by  the  intergovernmental  Panel  on 

Climate  Change  (IPCC)  in  1990— Continued 


TricagM 


CFC-114 

CFC-115 

HCFC-123 

MCP^^iZ^  •«••••< 

HFC-12S 

MFw"i34B  ••••MM 
HCFC-141b  _ 
HCFG-142b 
HFC-143B ... 
HFC-152a ... 

VCU 

CHjCCb-.. 
CFsBr. 


CH4  ciiKt  on  troposphwte  Oj  ....... 

CH4  M  00»  ..■.■■.■.. 

CH4  w  sMlOifitwrtc  H]0  ..» -... 

CO  sIlMt  on  trapoiphMic  Oj  ~.-.~ 

CO  ■•  COj — 

NO.  oIlMl  on  trapoiphMte  Oj 

Non-ma»«ns  hydroowtxxw  as  troposphcffc  Oi 
NonHiwtfNna  hydrocartxina  as  CO2 


Global  warming  potential 


hitogrMion  lima  horizon  (yrs) 


20 


6000 

5500 

310 

1500 

4700 

3200 

1500 

3700 

4500 

510 

1900 

350 

5800 

24 
3 

10 

5 

2 

150 

28 
3 


100 


6800 

6800 
85 

430 
2500 
1200 

440 
1600 
2900 

140 
1300 

100 
5800 

8 
3 

4 
1 
2 
40 
8 
3 


500 


5500 

7400 

29 

150 
860 
420 
150 
540 

1000 

47 

460 

34 

3200 


3 
3 
1 
0 
2 
14 
3 
3 


In  1992,  IPCC  revised  these  estimates,  but  difficulties  arose  in  uniquely  defining  a  GWP  for  all  effiacts  of  short- 
lived ^aas  such  as  CO,  NOx.  and  CH4.  Therefore,  IPCC  reported  only  direct  GWP  coefficients,  acknowledging  that 
problems  associated  with  the  removal  rate  of  00}  led  to  tne  potential  biases  even  in  the  direct  GWP  coefficients 
published  (Table  2). 

Table  two.— Values  of  Global  Warming  Potential  as  Used  by  the  Intergovernmental  Panel  on 

Cumate  Change  (IPCC)  in  1992 


CO, 
CH. 

NjO 

CFO-11 
CFC-12 
CFC-13 
CFC-14 
HCFC-22.-.. 
CFC-113  .-.. 
CFC-114 
CFC-115  .- 
CFC-116  .... 
HCFC-123  „ 
HCFC-124  .. 
HFC-125  .... 
HFC-134a  . 
HCFC-141b 
HCFC-142b 
HFG-143«  .. 
HFC-152a  .. 

CCI4  

CHiCCIs  ..... 

CFjBr 

CHCIj 

CH^CIj 

CO 

NMfiC 

NO..... 


!••••••••••«••••••»••■ 


Ufa  (years) 


0) 

10.5 

132 

55 „... 

116  

400 

>500 

15.8 

110 

220  ~..< 

560  

>500 

I    bV       ff  ■•■•••••••••#«l 

6.9  

40.5  

15.6  

10.8  

22.4  

W^«C      •■•••■••••■•••I 

1 J 

6.1  ZZZ^Z 

77  

0.7  

0.6  

Moniha     

Days-moniha 
Days 


Direct  affect  tor  tima  horizons  of 


20  years         100  years 


1 

35 

260 

4500 

7100 

11000 

>3500 

4200 

4600 

6100 

5500 

>4800 

330 

1500 

5200 

3100 

1800 

4000 

4700 

530 

1800 

360 

5600 

92 

54 


1 

11 

270 

3400 

7100 

13000 

>4500 

1600 

4500 

7000 

7000 

>6200 

90 

440 

3400 

1200 

580 

1800 

3800 

ISO 

1300 

100 

4900 

25 

15 


500  years 


1 

4 

170 

1400 

4100 

15000 

>5300 

540 

2500 

5800 

8500 

>7200 

30 

150 

1200 

400 

200 

620 

1600 

49 

480 

34 

2300 

9 

5 


Signs  of  Indi- 
recT  effect 


None>. 

roaiuve. 

Uncertain. 

Negative. 

Negative. 

Negative. 

None. 

Negative. 

Negative. 

Negative. 

Negative. 

Nones. 

Negativa. 

Negative. 

Nonea. 

None3. 

Negative. 

Negative. 

None3. 

Nonea. 

h4egative. 

Negative. 

Negative. 

Negative. 

Negative. 

Positive. 

Positive. 

Uncertain. 
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*  An  appraidmala  lifelkne  is  120  years. 

a  COj  is  not  Invotved  In  cheniical  reactions  affecting  ttw  concentrations  of  the  radtetively  active  species.  However,  N  could  affect  the  relevant 
chemical  raacMona  through  its  influences  on  ttte  atmoapheiic  thamwl  structure. 

*  No  curramiy  known  or  neglgible  irxJirect  affect 
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To  data  no  definitive  set  of 
relationships  exists  to  compare 
diffsrential  radiative  efbcts  of 
greenhouse  gases.  DOE  has  not  been 
able  to  identify  a  suitable  method  for 
accounting  for  difterences  among  gases 
with  respect  to  their  contribution  to 
radiative  balance.  DOE  plans  to  rely  on 
refinements  produced  by  scientific 
research  and  on  assessments  of  the 
IPOC.  An  issue  in  guideline 
development  revolves  around  the 
appropriate  way  to  fulfill,  in  the 
voluntary  reporting  program,  the 
statutory  requirement  to  address 
radiative  forcing  given  the  fifameworfc  of 
the  ongoing  research,  evolving  scientific 
knowledge,  and  international  scientific 
deliberation  on  this  issue.  The  reporting 
program  could  require  data  to  be 
reported  by  common  units  (for  example, 
carbon  dioxide  equivalents),  or  it  may 
be  able  to  address  the  statutory 
requirement  by  issuing  a  referoice 
document  providing  the  cinrent 
scientific  consensus  oa  this  issue,  for 
informational  use  by  the  reporting 
entity.  Under  this  approach,  all  data 
would  be  reputed  in  units  of  the  C^iG 
emitted/reduced  or  units  of  carbon 
sequestrated,  and  not  reduced  to  a 
common  radiative  ficHtang  unit. 

Emissions  Reduction  and  Carbon 
Sequestmtion  Activities 

Section  1605(b)(l}  states  that  the 
guidelines  are  to  establish  procedures 
for  the  accurate  voluntary  reporting  of 
information  cm  "annual  reductions  of 
greenhouse  gas  emissions  and  carbon 
fixation  achieved  through  any 
measures."  The  subsection  includes  a 
list  of  technologies  and  practices  that 
might  be  used  to  reduce  emissions  of 
greenhouse  gases  or  sequester  carbon. 
The  statutory  list  was  not  exclusive. 
Data  on  additional  activities  may  be 
reported  under  the  voluntary  reporting 
system,  and  used  by  the  reporter  to 
demonstrate  achieved  reductions. 

Where  possible,  DOE  will  provide 
specific  guidance  for  each  technology 
and  practice  cm  the  calculaticm  of 
emissions,  emissions  reducticms,  and 
carbon  sequestration  accomplishments. 
General,  generic  guidance  will  be 
necessary  for  activities  not  covered  by  a 
specific  guideline. 

DOE  has  identified  five  major  sectors 
in  which  GHG  emissions  and  carbon 
sequestration  are  likely  to  occur:  electric 
utility,  residential  and  commercial, 
industrial,  trann)ortation,  and 
agriculture  and  forestry  sectors. 


Electric  Utility  Sector 

Electricity  gmeretion  is  a  ma|or 
contributiw  to  total  US.  CO2  amiaaiaiis. 
With  a  potential  reporting  population  of 
over  2,000  fossil  fuel  generating  units 
operated  by  approximately  300  atilitias, 
this  sector  may  require' qMdal  attention 
in  the  voluntary  reporting  propam. 
Four  ma)or  activity  groups  in  diis  sector 
cover  most  areas  of  reduction  of  GHG 
emissions:  addition  and  repUoamant  of 
generating  capacity,  maintenance  and 
use  of  existing  aouipment,  emissions 
abatement,  and  oemand-side 
management 

As  utilities  add  and  replace 
generating  capacity,  they  tvill  have 
opportunities  to  significantly  reduce 
GHG  emissions.  By  increasing  the 
capital  turnover  rate,  utilities  speed  up 
the  replacement  of  older,  hi^er 
emitting  generating  plants  with  new 
technologies  that  have  lower  heat  rates 
and  higher  conversion  efficiencies. 
Turnover  also  allows  utilities  to 
substitute  fuels  with  lower  emissions, 
such  as  natural  gas,  for  those  with 
higher  emissions,  such  as  coal.  Utilities 
can  also  adopt  generating  technology 
and  fuel  combinations  that  have  low  or 
no  GHG  emissions,  such  as  nuclear, 
hydro,  geothermal,  wind,  and  solar 
technologies.  GHG  emissions  can  also 
be  reducwi  by  adoption  of  cogeneration 
technologies,  that  is.  the  joint 
production  of  electricity  and  useful  heat 
from  a  single  combustion  process. 

Utilities  can  also  affect  GHG 
emissions  through  their  procedures  for 
using,  maintaining,  and  upgrading 
existing  equipment.  Both  the 
rehabilitation  and  repowering  of 
generation  plants  can  lead  to  lower  GHG 
emissions.  Reducing  transmtssion  and 
distribution  system  losses  and  managing 
the  generating  mix  can  also  indirectly 
result  in  reduced  GHG  emissions. 

bi  addition,  methods  exist  to  capture 
CO2  after  it  has  been  released  by  the 
combustion  process.  However,  for 
economic  reasons,  pre-combustion  fuel 
treatment  technologies  and  direct  post- 
combustion  emissions  controls  are 
unlikely  to  play  a  significant  role  in 
omissions  reductions  in  the  foreseeable 
future. 

During  the  past  several  years  utiHHes 
have  conducted  a  variety  of  demand- 
side  management  (DSM)  programs 
intended  to  affect  customer  use  of 
electricity  and  natural  gas.  DSM 
activities  also  have  been  undertaken  by 
private  conservation  consultants  and 
contractors.  Measurement  of  both 
energy  savings  and  emissions 
reductions  under  DSM  programs 


appeara  to  be  a  complex  task.  In  this  . 
area,  DOE  may  design  flexible 
guidelines  that  balance  measurement 
costs  against  uncertainty  of  estimation 
techniques,  similar  to  the  EPA 
Conservation  Verification  Protocols 
recently  adopted  for  use  in  the  sulfur 
dioxide  allowance  program  under  the 
Clean  Air  Act  The  issue  of  joint 
activities  and  the  appropriate  reporting 
entity  also  dearly  presents  itselfwith 
DSM  activities. 

Residential  and  Commercial  Sector 

The  combined  residoitial  and 
commoroal  sectora  are  responsible  for  • 
significant  share  of  U.S.  CO2  emisaions. 
Within  the  residential  sector,  energy  ta 
consumed  for  space  and  water  heating, 
air  conditioning,  lighting,  and  appliance 
operation.  SpacB  heating  is  the  largaat 
single  use  of  energy  in  the  commercial 
sector,  followed  by  lighting,  air 
conditioning  and  ventilation. 
Addressing  the  direct  generation  of  GHG 
by  sources  in  those  secton.  through  on- 
site  combustion  of  fossil  fiwb  for  space 
or  water  heating,  for  example,  raises  the 
issue  of  threshold  levels  of  reportable 
activity.  Addressing  indirect  generation 
of  GHG  by  electricity  consumption  in 
these  sectors  presents  the  additional 
issue  of  how  entities  allocate  reportabis 
data  on  emissions  and  redtictions. 

Energy  use  reductions  leading  to  GHG 
emissions  reductions  can  be  achieved 
by  several  activities.  For  example, 
building  practices  for  new  residential 
and  commercial  structures  may  be 
adopted,  including  increased  insulation 
in  ceilings,  walls,  and  fioors;  double  or 
triple  glazing  in  windows  and  sliding 
glass  doon;  reduced  infiltration  with 
the  use  of  caulking  and  weather 
stripping;  and  increased  insulation  of 
pipes  and  duct  work.  The  heeting  and 
cooling  requirements  of  existing 
buildings  can  also  be  reduced 
significantly  through  retrofitting  a  wide 
variety  of  weetherproofing  measures.  In 
the  commercial  sector  the  energy  used 
for  beating  and  cooling  during  non- 
working  houra  has  already  been  reduced 
in  most  buildings  in  the  United  States. 

Using  high  efficiency  appliances  can 
also  help  to  reduce  GHG  emissions  in 
the  residential  and  commercial  sectors. 
High  efficiency  lighting  and  HVAC 
systems,  high  efficiency  gas  furnaces, 
and  high  efficiency  standard  and 
groundwater  heat  pimips  can  also  lower 
GHG  emissions.  Solar  space  heating  and 
hot  water  heating  can  also  reduce  or 
eliminate  GHG  emissions  related  to 
those  services. 
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Additional  areas  for  greenhouse  gas 
(particularly  methane)  reduction 
activities  are  possible  in  the  waste- 
related  activities  of  these  sectors,  such 
as  landfills,  wastewater  treatment,  and 
sewage  sludge  disposal. 

Industrial  Sector  | 

The  majority  of  United  States 
industrial  fuel  use,  and  a  corresponding 
large  share  of  industrial  CO3  emissions, 
are  concentrated  in  eight  industries. 
These  industries  are  petrolexim  refining, 
chemicals,  paper,  steel,  glass  and  stone, 
cement,  transportation  equipment,  and 
aluminum.  Because  the  processes 
within  seven  of  these  industries  are 
relatively  uniform,  specific  guidelines 
for  emission  reductions  are  possible. 
The  chemical  industry,  however,  has 
highly  di vvse  manufacturing  processes 
and  does  not  present  similar  uniformity. 

Industry  uses  energy  primarily  for 
process  heat,  mechanical  power  and 
electric  drive,  instrumentation  and 
control,  space  heat,  and  light  Process 
heat  can  be  conserved  by  waste  heat 
recovery,  process  flow  optimization 
improvements  in  combustion 
technologies,  cogeneration.  and 
preheating  materials.  Electric  drive 
savings  are  possible  through  the  use  of 
improved  motors  and  torque  converters, 
clutched  fly  wheels,  alternating  current 
synthesizers,  and  robots.  Energy 
efficiency  in  the  area  of  instrumentation 
and  control  can  be  increased  through 
the  application  of  computer  technology 
that  alloyri  improved  metering  of  energy 
inputs  to  the  production  process.  Space 
heating  can  become  more  efficient 
through  improved  use  of  insulation,  use 
of  waste  heat,  and  more  efficient  HVAC 
equipment.  Efficient  illumination 
technologies  and  practices  can  also 
reduce  energy  use. 

In  addition,  the  industrial  sector  may 
achieve  direct  or  indirect  reductions  in 
GHG  emissions  through  fuel  switching 
away  from  fossil  or  carbon-intensive 
fuels;  increased  recycling  of  materials 
such  as  aluminum,  glass,  and  steel:  and 
using  less  energy-intensive  intermediate 
industrial  products.  Non-combustion 
processes,  such  as  smelting  of  primary 
aluminum  and  cement  manufacturing, 
may  also  offer  opportimities  for  GHG 
emissions  reductions.  Substituting  other 
bulliing  materials  for  cement  may  also 
result  ill  a  decrease  in  COj  emissions 
based  on  reduced  cement  production. 

Energy  extraction— coal  mining,  and 
oil  and  gas  drilling — leads  to  significant 
releases  of  methane.  Extraction 
processes  also  indirectly  account  for 
small  amounts  of  GHG  emissions  from 
the  use  of  combustion  engines, 
compressors,  and  piunps.  Coalbed 
methane  emissions  may  be  reduced  by 


capture,  flaring,  or  other  technologies 
and  practices.  Emissions  of  methane  can 
be  reduced  by  repairing  leaks  in  natural 
gas  pipelines.  However,  data  related  to 
these  emissions  are  not  as  precise  as 
those  for  emissions  from  the  combustion 
of  fossil  fuels. 

Although  the  role  of  halogenated 
compounds  in  the  greenhouse  effect  is 
uncertain,  the  statutory  language 
includes  addressing  emissions 
reductions  of  CFG.  Halogenated  or  other 
substances  with  lower  radiative  forcing 
potential  may  be  substituted  for 
substances  with  higher  potential.  The 
guidelines  may  need  to  distinguish 
between  GFCs  and  other  halogenated 
substances  that  are  released  as  a  by- 
product of  manufacturing  and  those  that 
are  incorporated  into  a  final  product 
creating  Uie  potential  for  subsequent 
release. 

Tmnsportation 

While  vehicle  operations  are  the  most 
obvious  source  of  GHG  emissions  from 
the  transportation  sector,  construction 
of  infrastructure,  manufacture  of 
vehicles,  and  production  of  fuels  are 
also  significant  sources  of  emissions. 
Vehicle  operation,  a  major  fossil-fuel 
consumer,  emits  not  only  CO2.  but  also 
NO,,  a  possible  precursor  to  N2O. 
Within  the  area  of  vehicle  operation  the 
guidelines  may  address  activities  related 
to  fuel  use,  fuel  choice,  and  demand  for 
transportation. 

Fuel  use  in  individual  transportation 
may  be  reduced  by  the  design, 
production,  marketing,  and  purchase  of 
vehicles  with  high  fuel  economy. 
Improved  operation  and  maintenance 
practices,  particularly  among  fleet 
owners,  can  also  reduce  emissions  of 
greenhouse  gases.  Finally,  programs  and 

f)ractices  that  promote  replacement  of 
ess  efficient  vehicles  and  disposal  of 
CFG  refrigerants  in  mobile  air 
conditioning  units  in  accord  with  the 
Clean  Air  Act  can  also  play  a  role  in 
GHG  emissions  reductions.  Substitution 
of  halogenated  substances  by  other 
compounds  can  also  play  a  role. 

Transportation  fuels  such  as 
hydrogen,  natural  gas,  methanol,  and 
eUianol  emit  smaller  quantities  of 
greenhouse  gases  than  petroleum  fuels. 
Electricity  emits  no  greenhouse  gases  at 
the  point  of  use.  Guidelines  on  fuel 
switching  might  provide  provisions  to 
calculate  the  net  effect  of  switching 
from  traditional  to  other  transportation 
fuels,  reflecting  the  effect  upon  the 
combined  production  and  consumption 
system. 

Programs  to  reduce  the  demand  for 
certain  types  of  transportation  services 
may  also  contribute  to  the  reduction  of 
greenhouse  gases.  Most  of  what  is 


understood  about  transportation 
demand  involves  mode  choice  rather 
than  the  decision  or  need  to  travel.  The 
greatest  potential  for  voluntary 
emissions  reductions  achieved  within 
this  area  lies  in  the  substitution  of  low 
emission  modes  of  transportation,  such 
as  high  occupancy  vehicles  and  public 
transit,  for  the  use  of  one  and  two 
passenger  automobiles. 

The  guidelines  may  treat 
transportation-related  petroleum 
refining,  vehicle  manufacturing,  and 
cement  making  as  processes  in  the 
industrial  sector. 


Afficulture  and  Forestry  Sector 

The  forestry  and  agricultural  sectors 
not  only  present  opportunities  to  reduce 
GHG  emissions  but  also  have  potential 
to  remove  carbon  from  the  atmosphere 
and  store  it  in  biomass  and  soil  organic 
carbon,  a  process  known  as  carbon 
sequestration.  The  activities  in  these 
sectors  that  could  reduce  GHG 
emissions  and  sequester  carbon  vary 
widely.  They  include  new  and 
replacement  tree  planting,  modified 
forest  management  practices,  biomass 
plantations,  agroforestry,  and 
agricultural  practices  and  related 
industries. 

Newly  established  forest  stands 
sequester  carbon  and  reduce 
atmospheric  carbon  dioxide  levels. 
Similarly,  the  management  of  existing 
forests  can  be  modified  to  increase  the 
rate  of  carbon  fixation.  Two  issues 
related  to  forestry  activities  are 
quantification  of  carbon  sequestration 
and  the  long-term  fate  of  carbon. 

The  carbon  sequestration  effects  of 
forestry  projects  could  be  estimated  by 
initial  and  periodic  field  measurements 
or  from  U.S.  Forest  "Service  data.  For 
tree  planting,  sufficient  data  may  exist 
on  the  growth  rates  of  forest  stands,  the 
density  and  distribution  of  carbon  in 
trees,  and  the  carbon  content  of  the 
balance  of  the  forest  ecosystem  to  allow 
prediction  of  carbon  sequestration 
patterns  for  specific  sites.  However, 
because  of  wide  variations  in  the 
characteristics  of  forest  land  and  forest 
management  techniques,  estimating 
increased  sequestration  that  results  from 
modified  forest  management  practices 
may  require  periodic  field 
measurements. 

The  temporary  nature  of  carbon  sinks 
raises  two  issues  peculiar  to  forestry. 
First,  the  guidelines  may  need  to 
address  the  issue  of  projects  reported  in 
the  database,  but  later  harvested  or 
accidentally  destroyed.  Second,  new 
forest  projeicts  may  have  secondary 
effects  on  the  management  of  existing^ 
forests:  for  example,  by  encouraging 
early  harvesting  of  existing  timber 
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stands  and  discouraging  replanting  of 
these  stands. 

The  woody  biomass  energy  crops  also 
serve  ^  a  temporary  carbon  sink.  This 
temporary  sequestration  could  be 
treated  in  much  the  same  way  as  the 
short-lived  carbon  sinks  in  shorter 
rotation  timber  stands.  As  with 
herbaceous  energy  crops,  once  woody 
biomass  energy  crops  are  harvested  they 
serve  to  displace  fossil  fuels  and  their 
carbon  emissions. 

Agroforestry  combines  annual  or 
perennial  cropping  systems  with 
silviculture  on  the  same  tract  of  land. 
The  emphasis  on  the  use  of  woody 
crops  is  to  utilize  the  available  rain-fed 
moisture  and  provide  dual  products, 
agricultural  and  forest.  Agroforestry  may 
provide  carbon  sequestration  in  the 
woody  biomass  as  well  as  increase  soil 
organic  carbon,  since  soil  stabilization, 
and  often  no-till  cropping,  are  combined 
with  woody  plants. 

This  may  sequester  more  carbon  per 
hectare  (acre)  than  other  no-till 
agricultural  systems. 

The  agriculture  sector  is  responsible 
for  some  emissions  of  carbon  dioxide 
and  significant  emissions  of  methane 
and  nitrous  oxide.  Domestic  ruminant 
livestock  production  and  rice 
production  result  in  methane  emissions. 
The  production  of  feed  grains,  whether 
for  domestic  meat  production  or  export, 
contributes  indirectly  to  emissions  of 
carbon  dioxide  and  nitrous  oxide 
through  the  consumption  of  energy  and 
fertilizer  used.  GHG  emissions  may  be 
lowered  by  improving  livestock 
management  systems,  and  the  improved 
handling  of  manure  and  other  wastes. 
Improved  efficiency  in  breeding  may 
also  reduce  emissions.  Use  of  naturally 
occurring  hormones  is  under  review  by 
agricultural  producers  and  the 
consuming  public. 

Changes  in  cropland  management 
practices  and  reduced  burning  of 
agricultural  wastes  could  also  reduce 
GHG  emissions.  Changes  in  the 
application  and  management  of  the 
biological  conversion  process  of 
chemically-derived  nitrogen  fertilizer 
may  reduce  nitrous  oxide  emissions. 
More  efficient  production  of  chemical 
fertilizers,  and  the  development  of 
manufactured  coatings  to  release 
nitrogen  when  growing  plants  can  best 
utilize  them,  it  will  aid  in  the  reduction 
of  field-released  nitrous  oxide.  Irrigation 
agriculture,  where  sprinkler  systems  are 
used  to  apply  water,  or  pumping 
systems  used  to  raise  water  and  deliver 
it  to  fields  where  surface  irrigation 
systems  distribute  the  water,  consume 
large  amounts  of  energy.  Improved 
irrigation  systems  utilizing  the  newer 


technologies,  or  the  development  of  new 
technologies,  may  conserve  energy. 
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Implementation  of  Noncompatttlva 
Hnancial  Aaalstanca 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Nevada  Operations  Office  (DOE/ 
NV). 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules, 
10  CFR  600.14(e)(1),  it  intends  to  award 
a  noncompetitive  hnancial  assistance 
grant  to  the  state  of  Alaska  to  improve 
the  accountability  of  DOE  in  the  areas 
of  environmental  protection  and  public 
health  and  safety. 

This  award  will  provide  funds  to 
chart  a  new  course  for  DOE  toward  full 
accountability  in  the  areas  of 
environmental  protection  and  public 
health  and  safety. 

PROJECT  SCOPE:  The  state  of  Alaska  will 
provide  independent  oversight  and 
validation  of  environmental  remediation 
activities  at  the  Pro)ect  Chariot  site. 
Cape  Thompson,  Alaska. 

The  state  of  Alaska  will  assume  a 
substantive  role  in  overseeing  DOE's 
compliance  with  state  environmental 
laws,  and  help  to  assure  the  citizens  of 
Alaska  that  DOE  operations  do  not 
constitute  a  health  hazard. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  state  of  Alaska 
because  the  applicant  is  a  imit  of 
government,  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject's  jurisdiction,  thereby 
precluding  DOE  provisions  of  support  to 
another  entity. 

The  project  period  of  this  grant  is  for 
two  years,  and  the  grant  will  commence 
August  1, 1993,  and  end  July  31. 1995. 
The  total  established  cost  of  this  award 
is  $500,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Nevada 
Operations  Office.  ATTN:  Stephen  A. 
Mellington,  P.O.  Box  98518,  Las  Vegas, 
NV  89193-8518. 

Issued  in  Las  Vegas,  Nevada  on  July  15. 
1993. 

Nick  C.  Aquilina, 

Manager,  DOE  Nevada  Operations  Office. 
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ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CPU 
600.7.  is  announcing  its  intention  to 
enter  into  a  cooperative  agreement  with 
Gojden  Technologies  Company  Inc  to 
continue  a  project  initiated  with 
ALCOA  for  development  of  high 
temperature  catalytic  membrane 
reactors. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  M.A.  Barron, 
Contract  Specialist.  The  Contracting 
Officer  is  Paul  K.  Keams. 

SUPPt.EMENTARY  MFORMATKW:  Golden 
Technologies  Company  Inc.  (GTC) 
proposed  to  continue  a  project  initiated 
by  ALCOA  under  DOE  cooperative 
agreement  •DE-FC07-88ID12778.  The 
project  involves  high  temperature 
ceramic  membranes,  a  specialty  of  GTC. 
configured  to  retain  catalytic  materials. 
Feedstocks  are  introduced  and  reactions 
occur  by  virtue  of  the  presence  of  the 
catalysts.  The  membranes  allow  certain 
products  to  leave  the  reaction  zone  and 
retain  others.  In  this  way  reactions 
occur  faster,  at  lower  temperature, 
proceed  to  higher  percentages  of 
completion,  etc. 

The  activity  to  be  funded  is  necessary 
to  the  satisfactory  completion  of,  and  is 
a  continuation  of.  an  activity  presently 
being  funded  by  DOE,  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
and  satisfactory  completion  of  the 
activity.  Also,  the  applicant  has 
exclusive  domestic  capability  to 
perform  the  activity  successhilly  based 
upon  their  relationship  wit  their 
principal  subcontractor,  M&P,  who  has 
the  proprietary  information,  and 
technical  expertise  gained  in  the  earlier 
phases  of  the  project. 

The  project  is  estimated  to  cost 
$6,000,000.  The  proposed  DOE  cost 
share  is  $3,977,000  over  the  expected 
four  year  project  period. 

Issued  in  Chicago,  Illinoit,  on  July  2, 1993. 
Mike  Kainrath, 

Chief,  Policy  Branch.  Contracts  Division. 
(PR  Doc.  93-17874  Filed  7-26-93;  8:45  am] 
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Federal  Asalstanca  A«vard  to  Gk>lden 
Technologies  Co.,  Inc. 

AGENCY:  Department  of  Energy. 


Award  of  a  Cooperativa  Agreement, 
Noncompatitiva  Rnancial  Aasiatanca 

AGENCY:  U.S.  Department  of  Energy  ■ 
(DOE).  Nevada  Operations  Office  (DOE/ 
NV) 
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ACnON:  Notice  ofnoncuinpwlifive 
financial  assistance. 
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SUMMARY:  The  DOE/NV  announces  tint 
pursuant  to  th«  DOE  Rnanci*! 
Assistance  Rules.  10  CFR  6(».7(bK2).  it 
intends  to  award  a  cooperative 
agreement  on  a  noncompetitive  basis  to 
the  University  of  Nevada,  Las  Vegas 
(UNLV),  to  conduct  scientific  research 
projects  unique  to  the  National 
Environmental  Resources  Park  at  the 
Nevada  Test  Site  (NTS). 

The  NTS  has  been  {brmally  dedicated 
as  aa  Enviroomental  Reaeardi  Park 
under  the  Research  Park  System. 
Initiated  bjr  the  OOE/NV  ntaaagemeBt, 
this  action  fulfilled  a  munber  of 
objectives:  (1)  Satisfied  the  spirit  of  the 
National  EnvironraenUl  Poiiqr  Act  and 
enhanced  the  abiiUy  of  DOE/NV  to 
comply  with  environmental  regulations; 
(2)  filled  a  significant  gap  within  the 
existing  DOE  Research  Park  network  as 
a  national  resource:  (3)  provided  unique 
opportunities  for  research  in  an  arid 
enviraamenl,  both  as  an  undisturbed 
site  and  as  a  disturbed  site  from  past 
and  current  nuclear  testing;  and  (4) 
complied  with  Secretary  of  Energy's 
interest  in  research  parks  for  promoting 
DOE  educational  programs  in  science 
and  engineering. 

A  Memorandum  of  Understanding  has 
been  signed  between  DOE  and  UNLV 
directed  at  reaching  national 
educational  goals  related  to 
mathematics,  science,  engrneering,  and 
other  related  technical  sid>jects.  The 
purpose  of  this  cooperative  effort  is  to 
increase  the  number  of  students 
pursuing  careers  in  science  and  science- 
related  areas,  to  improve  teediing  in 
these  fiehis,  and  to  innprove  the 
scientific  and  tedmioal  literacy  of 
Americans. 

DOE/NV  nianagemeirt  envision  that 
the  educational  systems  nearest  to  the 
site  will  benefit  the  most  fiom  its 
resources,  tinis  pToviding  a  public 
service  to  those  comnruiritiea 
surrounding  the  DOE/NV  complex.  This 
cooperative  agreement  with  UNLV,  a 
part  of  the  University  of  Nevada  System, 
will  provide  educational  and  research 
opportunities  for  the  students  and 
facuhy  aad  tscbnical  support  for  the 
mission  and  programs  of  EXDE/NV,  thus 
benefitting  both  orgaoizatians. 
R)R  fURTMER  MFORMAnOM  CONTACT: 
U.S.  Department  of  Eneigy.  Nevada 
Operations  Office,  ATTN:  Doug  Ehincan, 
P.O.  Box  98518,  Las  Vegas,  NV  89193- 
8518. 

suPfLaeiTMnr  MroRMAHOH:  Tha 
following  areas  chosen  for  academic 
pursuit  include  areas  in  which  DOE  has 
a  vital  interest  and  can  provide 
extensive  technical  assistance. 


Provide  personnel,  materials, 
supplies,  equipment,  and  transportation 
to  perform  work  on  mutually  agreed- 
upon  projects. 

Establish  an  intern  training  program 
and  other  educational  opportunities  for 
students  as  well  as  continuing  or 
specialized  educational  pixigranis  for 
engineers  and  senior  technical 
personnel  working  at  the  NTS. 

Provide  professors  as  project  advisors 
to  graduate  students  committed  to 
research  projects. 

ProTide  students  with  an  academic 
program  promoting  DOE  sanctioned 
research  projects  within  such  broad 
areas  of  study  as:  earth  sciences, 
atmospheric  sciences,  sociology, 
archaeology,  anthropology,  biology, 
ecology,  diemistry.  classical  physics, 
nuclear  physics,  engineering,  and 
information  manmement. 

Prepare  qunrterly  progress  reports  on 
mutually  agreed-upon  research  projects 
that  encompass  costs,  schedulers)  and 
activities  accomplished,  and  a  final 
report  oo  eadi  project  in  the  form  of  a 
thesis  or  paper  acceptable  for  technical 
publication  in  a  peer  review  journal. 

Assist  in  the  preparation  of  ail 
documentation  required  by  DOE  Orders, 
such  as  saiiety  reviews,  site  access 
authorizations,  engineering  designs, 
construction  criteria  and  a  Quality 
Assurfflice  Piogram.  incident  to  project 
activities  requiring  the  use  of  thaNTS 
infrastructure. 

Assist  in  the  preparation  and 
development  of  data  and  reoords  for  the 
maintenance  of  aa  effective 
management  system  consistent  with 
DOE  Orders  aod  the  Management 
system  used  by  DOE/NV. 

Participate  in  periodic  planniog  and 
status  meetings  with  DOE/NV  as 
required. 

The  project  period  Cor  the  cooperative 
agraetnaot  is  a  5  year  period  expected  to 
begin  August  1. 1993.  The  total 
estinuted  cost  of  this  award  is 
$2,000,000  over  the  5  year  project 
period. 

Issued  ia  Las  Va§K.  Nevada,  on  July  15. 
1993. 

tiickC  Ai^wiiMm, 

Manager.  DOE  Nevada  Operations  Office. 
IFR  Doc  93-t7«77  Filed  7-26-93;  •:45  am) 
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Financial  Asaiatanca  Award  Baaed  on 
Unaoncned  Application 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Eaaxgy 
San  Francisco  Operations  Office 
announces  that  it  intends  to  make  a 


financid  assistance  award  based  on  an 
unsolicited  proposal  from  the  Oregon 
Graduate  Institute  for  Science  and 
Technology.  The  Grantee  will  conduct 
research  to  determine  if  porous  silicon 
is  a  viable  phosphor  for  ligjiting 
applications.  The  period  of  performance 
will  extend  from  August  1, 1993.  to  July 
31, 1994.  for  a  total  estimated  cost  of 
$51,174. 

ADDRESSES:  U.S.  Department  of  Energy. 
San  Francisco  Operations  Office.  1301 
Clay  Street,  room  7D0N.  Oakland.  CA 
9461^-5208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hamrick,  Contracts  and 
Assistance  Management  Division,  (510) 
637-1882. 

SUPPLEMENTARY  INFORMATION:  Current 
lighting  sources  are  not  energy  efficient. 
Development  of  more  efficient  light 
sources  is  a  specific  goal  of  DOE's  on- 
going "New  Concepts  in  Lighting" 
Program.  Initial  investigation  of  an 
alternative  light  source,  multiphoton 
phosphor  emission,  has  shown 
promising  results  as  an  eneigy  efficient 
lighting  source.  Before  e  practical  light 
source  based  on  this  technology  can  be 
realized,  extensive  research  needs  to  be 
conducted  to  develop  suitable 
phosphors  and  determine  their 
properties.  The  objective  of  the  research 
to  be  conducted  under  this  grant  is  to 
investigate  a  new  class  of  such 
phosphors,  specifically  porous  silicon. 

The  unsolicited  proposal  submitted 
by  the  Oregon  Graduate  Institute  of 
Science  and  Technology  was  selected 
for  award  pursuant  to  the  criteria  in  10 
CFR  600.14.  The  results  of  the  project 
could  lead  to  the  successful 
development  of  phosphors  that  will 
advance  the  goal  of  the  development  of 
a  more  efficient  lighting  source  based  on 
the  concept  of  multiphoton  phosphor 
emission.  The  Principal  Investigator  has 
begun  some  limited  initial  research  into 
this  new  class  of  phosphors  but  cannot 
proceed  successfully  without  assistance. 
This  effort  is  not  eligible  under  any 
recent,  current,  or  anticipated 
solicitation  and  is  not  suitable  for  a 
competitive  solicitation.  The  researdh  is 
at  a  very  preliminary  stage  and  the 
'    scope  of  the  project  is  limited  to 
providing  useful  experimental  data  for 
initial  analysis  as  to  the  potential  for 
this  class  of  phosphors.  Dated:  July  12, 
1993. 

JoanMniMtj. 

Bmnd»Quef,ER/DP/EUBnmct. 
[FR  Doc  M-17S7$  Fiied  7-26-93  1:4Saml 
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Non-Compatitlve  Rnandal  Assistance 
Ranawal  Award 

AGENCY:  U.S.  Department  of  Energy, 
Bartlesville  Project  Office. 

ACTION:  Determination  of 

noncompetitive  financial  assistance 
renewal  with  Reservoir  Engineering 
Research  Institute. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Bartlesville  Project  Office 
(BPO)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  criteria  (A)  and  (D).  it 
intends  to  award  a  Grant  through  the 
Pittsburgh  Energy  Technology  Center 
(PETC)  to  Reservoir  Engineering 
Research  Institute  (RERI)  for  the 
continuation  of  its  effort  entitled 
"Fractured  Petroleum  Reservoirs". 

ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940,  MS  921-118, 
Pittsburgh.  PA  15236. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dona  G.  Sheehan,  Contract  Specialist, 
(412)  892-5918. 

SUPPLEMENTARY  INFORMATION: 

Grant  No.:  DE-FG22-93BC14875. 

Title  ofBesearch  Effort:  "Research 
Consortiiun  on  Fractured  Petroleum 
Reservoirs". 

Awardee:  Reservoir  Engineering 
Research  Institute. 

Term  of  Assistance  Effort:  Thirty-six 
(36)  months. 

Cost  of  Assistance  Effort:  The  total 
estimated  value  is  $1,289,834.  The  DOE 
share  of  funding  for  this  program  study 
is  $190,000.00. 

Objective:  The  objective  of  this  effort 
is  to  continue  research  along  the 
previous  line  and  conduct  research  in 
foiir  areas:  (1)  Miscible  displacement  in 
fractured  porous  media,  (2)  Critical  gas 
saturation,  (3)  Immiscible  gas-oil  gravity 
drainage  in  fi'actured/layered  media. 
and  (4)  Water  injection  in  fractured 
porous  media.  The  study  based  on  each 
of  these  tasks  will  include  an  analytical 
or  experimental  phase  to  be  conducted 
in  conjunction  with  the  theoretical 
research. 

In  accordance  with  10  CFR  600.7 
(b)(2)(i)  criteria  (A)  and  p),  the 
Reservoir  Engineering  Research  Institute 
has  been  selected  as  the  grant  recipient. 
(A)  The  grant  is  a  continuation  of  an 
activity  presently  being  funded  by  DOE 
and  for  which  competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  or  completion  of  the 
activity.  (D)  The  applicant  has  an 
exclusive  domestic  capability  to 
perform  the  activity  successfiiUy,  based 


on  imique  technical  expertise  and 

capability. 

CwToll  A.  Lambloa. 

Director,  Acquisition  &  Assistance  Division. 

IFR  Doc.  93-17876  Filed  7-26-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Oodwt  No.  CP9»-S60-4)00] 

Arfcia  Energy  Resources  Co.;  Request 
Under  Blanket  Authorization 

July  21. 1993 

Take  notice  that  on  July  16, 1993, 
Arkla  Energy  Resources  Company 
(AER),  Post  Office  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP93-560-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  certain 
facilities  in  Caddo  Parish,  Louisiana 
used  to  deliver  natural  gas  to  Gties 
Service  Oil  Company  (Cities  Service), 
under  AER's  blanket  authorization 
issued  in  Docket  No.  CP82-384-000.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  specifically  proposes  to  abandon 
in  place  Line  CM-24.  a  137  foot,  2-inch 
market  lateral,  built  in  1969  for  the  sole 
purposes  to  deliver  natural  gas  to  be 
used  in  Cities  Service's  lease  operations 
in  Caddo  Parish,  Louisiana.  AER  further 
stated  that  Cities  Service  has  terminated 
their  ser\'ice  fiom  AER  and  that  line 
CM-24  is  currently  inactive.  AER  states 
that  the  abandonment  of  this  line  would 
not  affect  the  remainder  of  the  system. 

AER  states  that  Cities  Service  has 
discontinued  service  and  has  separated 
their  line  from  Line  CM-24. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fihng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gals  Act. 

Loic  D.  CuImU, 

Secretary. 

(PR  Doc.  93-17792  Filed  7-26-93;  8:45  tml 
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[Doclwl  No.  RP93-155-000] 

Boundary  Gas,  Inc.;  Proposed 
Changes  in  FERC  Gaa  Tariff 

July  21, 1993. 

Take  notice  that  on  July  15, 1993. 
Boundary  Gas.  Inc.  (Boundary)  tendered 
for  filing  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
First  Revised  Title  Page  and  Tariff  Sheet 
Nos.  2,  6  and  42,  Second  Revised  Tariff 
Sheet  Nos.  8  and  40,  Third  Revised 
Tariff  Sheet  Nos.  3,  4,  35,  36  and  38,  and 
Fourth  Revised  Tariff  Sheet  No.  43,  to 
supersede  the  Original  Title  Page  and 
Tariff  Sheet  Nos.  2,  4A,  6  and  42,  First 
Revised  Tariff  Sheet  Nos.  8  and  40, 
Second  Revised  Tariff  Sheet  Nos.  3,  4, 
35,  36  and  38,  and  Third  Revised  Tariff 
Sheet  No.  43. 

Boundary  states  that  the  principal 
purpose  of  this  filing  is  to  reflect  the 
decision  of  National  Fuel  Gas  Supply 
Corporation  (N.F.  Supply)  to  assign  its 
Gas  Sales  Agreement  with  Boundary  to 
Supply's  affiliate,  National  Fuel  Gas 
Distribution  Corporation  (N.F. 
Distribution).  N.F.  Supply,  an  interstate 
pipeline  regulated  by  the  Federal  Energy 
Regulatory  Commission  (Commission), 
is  assigning  this  Agreement  to  N.F. 
Distribution  as  part  of  the  restructuring 
of  its  operations  which  it  has 
undertaken  in  response  to  the 
Commission's  restructuring  of  the 
natviral  gas  industry.  The  revised  tariff 
sheets  are  proposed  to  become  effective 
on  August  1. 1993.  the  effective  date  of 
N.F.  Supply's  Order  No.  636 
restructuring  in  Docket  No.  RS92-21. 

Boundary  states  that  in  addition,  this 
filing  reflects  minor  changes  to  correct 
errors  and  update  address  itiformation 
in  the  Tariff.  It  also  includes  certain 
revised  pages  from  Boundary's  last 
electronic  filing,  submitted  at  the 
request  of  the  Commission,  to  correct 
electronic  formatting. 

Boundary  states  that  copies  of  the 
filing  have  been  served  upon  each  of  the 
Boundary  purchasers  and  their 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
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All  SQch  pstitluns  or  protests  should  bo 
filed  on  or  before  July  28. 1993.  Protests 
will  be  considered  by  the  Comnrission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  mnm  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intarvana.  Copies 
of  this  filing  are  on  file  with  the 
CommissioB  and  Are  availabla  for  public 
inspection  in  «iM  public  rafvnioe  room. 
LokD.CasheU. 
Secntary. 

IFR  Doc  93-177»7  rBed  T-JB-9S:  MS  ami 
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lOoekei  N«.  nP90  M  QM] 

Colorado  Wwalal*  Gm  Co, 
CompllanM  Ffling  , 

July  21.  tma 

Take  notice  Aot  Gokndo  Interstate 
Gas  Company  (QG),  on  June  10, 1993, 
tendered  for  filing  a  suuiiannnal 
compliance  filing  consisting  of  vroric 
papers  detailing  accrued  interest 
payments  made  by  CIG  to  its  affected 
customers  reUled  to  tiM  unused  portion 
of  transportatimi  credits  in  die  instmt 
docket. 

OG  Stales  that  coi^M  of  the  filing 
were  served  upon  all  of  the  paitieB  to 
this  proooodii^  and  alfcotad  stale 
commissions  aa  woH  as  all  ofCIG's  firm 
sales  customon. 

Any  person  desiring  to  proleit  said 
filing  should  file  a  prolait  with  the 
Federal  Enai^  Itagalatary  Coniwiisrion. 
825  North  Capslol  Stiaot,  NE.. 
Washington,  DC  20428,  fai  accordance 
with  Rule  211  of  tbaConunissioD's 
Rules  of  PncticB  and  Prooadure  18  CFR 
385.211.  AU  such  protasu  should  be 
filed  on  or  bafare  July  28, 1993.  Protesto 
will  be  coisidered  by  tfaa  Coouniasion 
in  determining  thfe  appropriate  action  to 
be  taken,  but  will  not  serve  to  aaalBB 
protestants  partiea  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  ara  availiM  for  pubUc 
inspection. 

Loia  D.  CasMl,  | 

Secntary.  i 

[FR  Doc.  93-17799  Filed  7-26-93: 8:45  am] 
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Eaalam  Shorn  NaluraJ  Gaa  Co; 
Propoaad  Changaa  la  FERC  Qm  Tariff 

July  21. 1993. 

Take  notice  ftat  Eastern  Shore 
Natural  Gas  Company  (Eastern  Shore], 
tendered  for  filing  on  July  19<  1993 
certain  revised  tariff  sheets  included  in 
appendix  A  attached  to  ^e  filing.  Such 


sheets  are  proposed  to  be  effetftive  July 
1. 1993. 

Eastern  Shore  states  that  it  has  coaw 
to  Eaaiana  Shore's  atteation  that  IJae 
above  tariff  sheets  were  paginated 
incorrectly  in  Eastern  Shore's 
compliance  filing  in  Docket  No.  PR92- 
227-002,  as  filed  on  June  25, 1993. 
Eastern  Shore  states  that  tlia  purpose  of 
this  filing  is  to  file  correctly  paginated 
revised  tariff  sheets  which  should  have 
been  filed  with  Eastern  Shore's  June  25, 
1993  compliance  filing. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  pexsicn  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street. NE., 
Washington,  DC  20426.  in  accordance 

with  Rme  211  of  the  Commission's^ 

Rules  of  Practice  and  Procedxire  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  28. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaiheU. 
Secretary. 

(FR  Doc.  93-17794  Filed  7-26-93:  8:45  an] 
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K  N  Enargy,  Inc.;  Roquaat  Undor 
Blanlwt  AuthortnHon 

[Dockot  Na  CP93^549-000] 

July  21. 1993.? 

Take  notice  that  on  July  14, 1993.  K 
N  Enei^y,  Inc.  (K  N),  P.O.  Box  281304. 
Lakewood,  Colorado  80228  filed  in 
Docket  No.  CP93-549-0O0  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate,  on  a 
permanent  basis,  a  delivery  point  to 
Louisiana  Land  and  Exploration 
Company  (LL&E)  located  on  K  N's  3- 
indi  Cottonwood  Creek  Lateral  in 
Fremont  County.  Wyoming,  under  K  N's 
blanket  certificate  issued  in  Docket  No. 
CP83-1 40-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  whit  h  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  states  ^at  the  delivery  point  was 
installed  under  an  emergency 
transportation  transaction  to  deliver 
natural  gas  to  LL&E  for  the  account  of 
Northern  Gas  Cijmpany  (Northern).  %.  N 


states  forthar  that  the  point  would  ba 
added  as  a  delivery  point  to  an  existing 
transportation  agreement  with  Northern. 

It  is  said  that  K  N  expects  to  deliver 
up  to  35  MCF  of  natural  gas  on  a  peak 
day  and  10,000  KfCF  annually  to  LLl£ 
at  this  point.  It  is  said  forther  that  LLfcE 
would  reimburse  K  N  for  the  cost  of  the 
facilities  which  is  estimated  to  $2,500. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  203)  a 
protest  to  the  reqxiest.  If  no  protest  is 
filed  %nthin  die  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  aUowad  for  filing  a  protest  If  a 
protest  is  filed  and  not  undrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoisD.Cashell. 
Secretaiy. 
[FR  Doc  93-17793  Filed  7-26-«3;  8:45  am) 


[Doekat  NO.  CP83-S74-000] 

Mid  Louisiana  Gas  Co.;  AppUcaHon 

July  21. 1993. 

Take  notice  that  on  July  21, 1993.  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana),  333  Clay  Street,  suite  2700. 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP93-574-O00  an  application 
pursuant  to  section  Ttb)  of  the  Natural 
Gas  Act  to  abandon  certain  of&ihore 

{kipeline  fadlities.  all  as  more  fully  set 
orth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Mid  Louisiana  seeks  authorization  to 
abandon  and  remove  a  riser  extending 
fit)m  a  production  platform  located  in 
the  West  Cameron  Block  32  Field  Area, 
offshore  Louisiana,  to  the  sea  floor  and 
abandon  in  place  the  pipeline  segment 
that  extends  from  the  sea  floor  to  an 
onshore  sejiaration  plant  located  in 
Cameron  Parish,  Loxiisiana.  Mid 
Louisiana  states  that  the  proposed 
abandonment  is  in  the  public  interest 
because  the  reserves  previously 
transported  through  the  pipeline 
facilities  have  been  depleted  and  the 
producer  who  owns  the  production 
platform  intends  to  remove  it  within  tiie 
next  two  or  three  weeks.  hKd  Louisiana 
indicates  that  abandonment  in  place  of 
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the  facilities  extending  from  the  sea 
flcxir  to  the  separation  plant  is 
appropriate  since  the  costs  of  removal  of 
such  facilities  are  anticipated  to  exceed 
their  salvage  value.  Mid  Louisiana 
further  states  that  abandonment  and 
removal  of  the  riser  is  necessary  to 
avoid  a  potential  navigational  hazard 
that  would  be  caused  by  the  riser 
remaining  in  place  after  the  production 
platform  is  dismantled. 

Mid  Louisiana  requests  that  the 
Commission  act  on  the  request  on  an 
expedited  basis  and  either  grant  the 
abandonment  of  all  the  facilities  or,  in 
the  alternative,  permit  the  removal  of 
the  riser  concurrent  with  the  producer's 
removal  of  the  production  platform  in 
order  to  avoid  the  creation  of  the 
navigational  hazard. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
2, 1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
p.titestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
hv  sections  7  and  15  of  the  Natural  Gas 
\r\  and  the  Commission's  Rules  of 
Pfjctice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
f'led  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
aid  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Mid  Louisiana  to 

appear  or  be  represented  at  the  hearing. 

toil  D.  CadieU. 

Secretary. 

IFR  Doc.  93-17842  Filed  7-26-93;  8:45  am] 

■lUMQ  cooc  trir-ei-M 

(Docket  No.  RP93-36-000] 

Natural  Ga«  Pipeline  Compeny  of 
America;  Informal  Settlement 
Conference 

July  21. 1993. 

'Take  notice  that  an  informal 
settlement  conference  will  be  convoned 
in  this  proceeding  on  Fxiday,  July  30, 
1993.  at  10  a.m.,  at  the  offices  of  the 
Federal  Enei;gy  Regulatory  Commission, 
810  First  Street,  NW..  Washington.  DC. 
forlhe  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
David  R.  Cain  at  (202)  208-0917  or  John 
P.  Roddy  at  (202)  208-1176. 
Lois  O.  Casheil, 
Secretary. 

IFR  Doc  93-17795  Filed  7-26-93;  8.45  am| 
BiujNO  COOC  srir-ai-M 

[Oockat  No.  TM9a-2-e-O01] 

Sea  Robin  Pipeline  Co.,  Notice  of 
Report  of  Refunds 

July  21.1993. 

'Take  notice  that  Sea  Rubin  Pipeline 
Company  (Sea  Robin)  on  April  30, 1993. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Refund  Report  made 
in  accordance  with  the  Commission's 
order  issued  March  18, 1993,  in  Docket 
No.  TM93-2-6  accepting  its  annual 
reconciliation  filing.  The  annual 
reconciliation  filing  was  made  to 
reconcile  Sea  Robin's  credit  balance  for 
noncash  consideration  recovered  under 
supplier  take-or-pay  settlement 
agreements  with  actual  expenditures 
made  by  Sea  Robin  to  settle  take-or-p>ay 
claims. 

Sea  Robin  states  that  on  Apr:!  30, 
1993,  it  refunded  $120,155  to  Southern 
Natural  Gas  Company  and  $119,554  to 
United  Gas  Pipe  Line  Company,  both 
including  interest. 

Sea  Robin  states  that  it  mailed  copies 
of  the  fihng  to  all  interested  parties. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wi;h  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  28, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in.spetiion. 
Lma  D.  Caalwll. 
Secretary. 

IFR  Dor.  93-17796  Filed  7-26-93;  8:45  ami 
MUJNQ  coec  tnr-ot-M 


[Docket  No.  EF9»-4191-000] 

United  States  Department  of  Er>ergy— 
Western  Area  Power  Administration 
(Pacific  Northwest    Pacific  Souttmest 
Intertie  Proiect);  NoUce  of  Filing 

July  21. 1993. 

Take  notice  that  on  July  IE.  1993  the 
Acting  Assistant  Secretary  of  Energy  for 
Energy  Efficiency  and  Renewable 
Energy  filed  on  behalf  of  the  Western 
Area  Power  Administration  rates  for 
firm  and  nonfirm  transmission  service 
from  the  Pacific  Northwest-Pacific 
Southwest  Intertie  Project.  The  Acting 
Assistant  Secretary  stated  that  he  had 
confirmed  and  approved  these  rates  on 
an  interim  basis  by  order  of  July  14, 
1993,  to  be  effective  on  August  1. 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Uasliiigton. 
DC  2C426,  in  accordance  with  Rulus  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CT  R  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  (<r  before 
August  6,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretar}-. 

[FR  Doc.  93-17791  Piled  7-26-9?;  8:45  «n| 
ULUNO  cooc  «7ir-«Mi 
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(Proiwt  Na  199»-004  Wlacorain] 

Wlaconsin  Public  Service  Corp. 
Eetabllehing  Procedures  for 
Reliceneing  arid  Deadline  for 
Sutxnisslon  of  Rnal  Amendments 

luly  21. 1993.  I 

The  license  for  the  Wausau 
Hydroelectric  Project  No.  1999  located 
on  the  Wisconsin  River,  in  Marathon 
County,  Wisconsin,  expires  on  )une  30. 
1995.  The  statutory  deadline  for  filing 
an  application  for  new  license  was  June 
30, 1993.  The  project  consists  of  a  dam, 
a  284-acre  reservoir,  and  a  powerhouse 
with  an  installed  capacity  of  5.4  MW. 
An  application  for  new  license  has  been 
Filed  as  follows: 


Applicant 

Ck>ntact 

P-1999-004  .... 

Uil_^     • 

m.  T.  P. 

Wisconatn 

PuWk: 

Meinz. 

Service 

Wisconsin 

Corpora- 

Pubitc 

lion.  700 

Service 

North 

Corpora- 

Adams. P. 

tion.  700 

0.  Box 

North 

19002. 

Adams  P 

Green 

0.  Box 

Bay.Wl 

19002. 

54307. 

Green 

Bay.Wl 

54307 

(414) 

433-1293. 

The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Dels 


October  1. 1993 


November  1. 
1993. 


October  1.  1993 


Action 


Commission  notifies  ap- 
plicant that  its  applica- 
tion has  t>een  accept- 
ed. The  txjtification  of 
acceptance  will  specify 
the  need  tor  additional 
information  and  the 
date  any  information  is 
due. 

Commission  issues  public 
notice  of  the  accepted 
application  establishing 
dates  for  filing  motions 
to  intervene  and  pro- 
tests. 

Commission's  deadline 
for  applicant  for  filir>g  a 
final  amerximent.  if 
any,  to  its  application. 


UMI 


Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 


take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Mike  Dees  at  202- 
219-2807. 
Lota  D.  Caahell, 
Secretary 

IFR  Doc.  93-17798  Filed  7-25-93;  8:45  am] 
MUMO  cooc  eriT-oi-H 

Office  of  Energy  Research 

Energy  Research  (ER)  nnanciai 
Aaslstance  Program  Notice  93-16; 
Atmoapheric  Ozone,  Ultraviolet-B  (UV- 
B),  and  Aerosol  Research 

AGENCV:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  hereby  announces 
its  interest  in  receiving  applications  to 
support  the  experimental  and 
theoretical  study  of  atmospheric  ozone 
and  its  physical  and  chemical  effects.  A 
physical  effect  of  primary  interest 
concerns  UV-B  radiation  at  the  Earth's 
surface  and  its  potential  enhancement 
by  ozone  depletion.  These  studies  are 
intended  to  be  in  support  of  DOE 
information  needs  under  the  National 
Energy  Policy  Act  (Public  Law  102-4«fi) 
and  will  be  conducted  in  conjunction 
with  the  DOE  Atmospheric  Chemistry 
Program  (ACP). 

Research  under  this  notice  will  focus 
on  ozone  behavior  and  infiuences  at 
mid-latitudes,  in  both  the  lower 
stratosphere  and  the  remote  free 
troposphere.  It  specifically  does  not 
address  ozone  production  in  polluted 
urban  and  regional  areas  nor  does  it 
consider  ozone  behavior  in  polar 
regions,  except  for  influences  of  these 
phenomena  on  behavior  in  the  mid- 
latitude,  lower-stratosphere/free- 
troposphere  domain. 

This  notice  requests  applications  for 
grants  to  support: 

(Category  1):  Research  to  understand 
the  fundamental  scientific  phenomena 
associated  with  atmospheric  ozone 
formation  and  removal  processes.  Such 
fundamental  studies  can  take  the  form 
of  laboratory  investigations,  theoretical 
analyses  of  mechanistic  behavior,  or 
detailed  computations  of  pollutant 
interactions  with  the  physical 
environment  (e.g.,  UV-B  radiative 
transfer  calculations  and  simulations  of 
tropospheric  energy-balance  impacts). 
Of  special  interest  are  examinations  of 
the  possible  catalytic/inhibition  effects 
of  aerosols  (especially  in  the  lower 


stratosphere),  and  possible  new 
chemical  mechanisms  influencing 
ozone  behavior  in  the  remote  free 
troposphere. 

(Category  2):  Field  studies  of  ozone 
chemistry  and  removal  processes.  Such 
studies  can  be  conducted  independently 
or  can  be  performed  cooperatively  with 
major  ACP  field  campaigns. 

(Category  3):  Ozone  and  UV-B  trend 
analysis,  using  past  and  emerging  data 
sets.  Of  special  interest  in  this  category 
are  competing/compensating  effects  of 
other  trace  gases,  aerosols,  and  clouds, 
and  their  obscurance  of  ozone  trend 
evaluations  and  associated  UV-B 
impacts. 

(Category  4):  Instrument  development 
for  refined  chemical  and  UV-B 
measurements,  especially  for 
deployment  on  advanced  field  studies. 
This  category  will  emphasize 
development  of  multi-species  chemical 
detectors  capable  of  remote  operation  on 
unmanned  high-altitude  aircraft. 
Because  of  high  performance  demands, 
relatively  long  lead  times  for 
deployment  of  this  instrumentation,  of 
the  order  of  three  to  five  years,  are 
expected.  To  meet  the  data  requirements 
of  the  UV-B  monitoring  and  UV-B 
effects  communities,  the  design  goal  fur 
UV-B  instrumentation  should  be  a 
spectral  radiometer  capable  of 
measuring  spectral  irradiance  with 
sufficient  precision  to  detect  UV-B 
trends  of  the  order  of  0.1  percent  per 
year,  over  periods  exceeding  one 
decade.  Rapid  scanning  is  desirable. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  he  received 
by  4:30  p.m.  E.D.T.  October  12,  1993.  to 
permit  timely  consideration  for  award 
in  Fi.scal  Year  1994. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  93-16 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64  (GTN), 
Washington.  DC  20585.  ATTN:  Program 
Notice  93-16.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division.  ER-64. 19901 
Germantown  Road.  Germantown.  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Riches,  U.S.  Department  of 
Energy.  Office  of  Health  and 
Environmental  Research.  Environmental 
Sciences  Division.  ER-74  (GTN). 
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Washington,  DC  20585,  telephone  (301) 
903-3264. 

SUPPt-aiENTARY  MFOfttlATlON:  A  major 
thrust  of  the  Environmental  Sciences 
Division  in  tlie  OHER.  is  to  provide  DOE 
with  the  advanced  information, 
pertaining  to  the  atmospheric 
environment,  that  is  required  for  long- 
range  energy  planning  in  fulfillment  of 
the  National  Energy  Policy  Act.  Over  the 
past  three  years  this  thrust  has  been 
coordinated  under  the  ACP,  which  has 
pursued  a  variety  of  activities,  including 
theoretical  studies,  field  measurements, 
and  atnospheric-chemistrj'  modeling. 
Although  the  ACP  has  traditionally 
focu.sed  primarily  on  tropospheric 
issues,  more  recent  DOE  concern 
regarding  the  global  ozone  issue  has  led 
to  a  progressive  interest  in  stratospheric 
chemistry  as  well.  This  interest  was 
reflected  by  a  limited  ACP  notice  on 
atmospheric  ozone,  which  was 
published  in  the  Federal  Register  on 
January.13, 1993.  The  purpose  of  the 
present  notice  is  to  broaden  and  expand 
the  ACP's  activities  in  this  area. 

Detailed  descriptions  of  ACP  plans, 
rationale,  and  focus  are  provided  in  the 
documents  (1)  Overview  of  the  DOE 
A  tmospberic  Chemistry  Ptogram  's 
Ozone  Project  (DOE/ER-0575T).  and  (2) 
Atmospheric  Chemistry  Program, 
Program  Operation  Plan  (DOE/ER- 
G586T),  which  can  be  obtained  on 
request  from  ER-74  at  the  above 
address.  The  first  of  these  doojraents 
gives  a  rationale  and  scope  for  the  ozone 
component  of  the  ACP,*whidi  has  the 
general  goal  of  reducing  key 
uncertainties  about  global  ozone 
changes,  in  response  to  iXDE 
requirements  for  energy  policy  analysis 
and  evaluation.  The  second  document 
provjdRs  a  more  general  description  of 
research  thrusts  as  well  as  a  tentative 
schedule  of  ACP  field  campaigns  (which 
addt-ess  a  variety  of  issues  in  addition  to 
ozor.e). 

Research  conducted  under  this  notice 
is  intended  to  support  the  following 
DOE  objectives  (see  Overview  of  the 
DOE  Atmospheric  Chemistry  Program's 
Ozone  Project  (DOE/ER-0575T): 

1.  Improve  estimates  of  ozone  and 
UV-B  trends.  This  work  will  be  done  in 
coordination  with  the  International 
Ozone  Commission,  the  World 
Meteoroligical  Organization,  and  other 
national  and  international  organizations 
and  monitoring  programs  such  as  the 
Network  for  the  Detection  of 
Stratospheric  Change.  Trend  estimates 
will  be  improved  through  additional 
tests  and  increased  understanding  of  the 
relevant  instruments  and  their  data- 
reduction  algorithms.  Also,  improved 
statistical  analyses  of  the  data  will 


account  for  other  properties  and 
processes  that  influence  UV-radiation 
and  ozone  amounts  and  distributions, 
such  as  changes  in  other  atmospheric 
chemicals  (from  volcanic  particles  to 
methane)  and  changes  in  meteorological 
fields  (fi'om  clouds  to  stratospheric 
transport).  Both  observational  and 
modeling  research  projects  are  invited. 
(Categories  1  and  3  above) 

2.  Improve  understanding  of  the 
chemical  and  dynamic  processes  that 
control  mid-latitude,  lower-stratospheric 
ozone  and  free-tropospheric  ozone  in 
regions  remote  from  major  air-pollution 
sources.  This  work  will  be 
accomplished  through  laboratory  and 
atmospheric  field  studies,  both  guided 
by  improved  mathematical  models,  and 
in  coordination  with  DOE's 
Atmospheric  Radiation  Measurement 
(ARM)  Program  and  other  national  and 
international  programs.  In  ?'Y  1996  it  is 
anticipated  that  limited  flight  time  on  a 
high-altitude  unmanned  research 
aircraft  will  be  available  for  flight 
testing  of  measurement  equipment 
developed  under  this  program. 
(Categories  1,  2,  and  4) 

3.  Develop  improved  predictions  of 
future  stratospheric  and  tropospheric 
ozone  concentrations  and  their 
influence  on  (and  response  to)  potential 
climate  changes.  Work  on  this  objective 
will  use  results  of  the  process  research 
addressed  in  Priority  Objective  2  and 
will  be  coordinated  with  DOE's 
Computer  Hardware,  Advanced 
Mathematics,  and  Model  Physics 
(CKAMMP)  Program,  other  programs  in 
the  U.S.  Global  Change  Research 
Program,  and  similar  programs 
underv*ay  in  other  nations  involved  in 
the  International  Geosphere-Biosphere 
Program.  This  objective  will  emphasize 
the  application  of  numerical  models 
that  currently  exist  or  are  being 
developed  in  other  programs,  as 
opposed  to  the  development  of  such 
models  within  this  program.  (Categories 
1,2,  3,  and  4) 

It  is  anticipated  that  approximately 
$1.5M  will  be  available  for  awards  for 
the  combined  activity  under  Categories 
1.  2,  3,  and  4  above  in  FY  1994, 
contingent  upon  availability  of 
appropriated  funds.  Multiple  year 
funding  is  expected,  also  contingent 
upon  availability  of  funds.  The 
allocation  of  funds  among  the  three 
categories  will  depend  on  tlie  number 
and  quality  of  applications  received. 
Typical  awards  are  $200,000  per  year, 
but  range  between  $50,000  and 
$750,000.  Awards  are  anticipated  to 
begin  in  March  1994. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  (25)  double-spaced  pages. 


Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Besearch  Financial  Assistance 
Program.  10  CFB  part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
Environmental  Sciences  Division,  ER- 
74  (GTN),  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-4208. 

The  Catalog  of  Federal  Domestic  Assiitanoe 
Number  for  this  Program  is  81.049. 

Issued  in  Washington,  DC.  oo  July  16, 
1993. 
0.  D.  Majrlww, 

Director,  Office  of  Managoment,  Office  of 
Energy  Research. 

IFR  Doc.  93-17879  Filed  7-26-93;  8:45  am) 
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Energy  Research  (ER)  Rnancial 
Asslstanca  Program  Notice  93-17; 
Radon  Healttt  Effecto  Raaaarcli 


AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  in  support  of  the  Health 
Effects  and  Life  Sciences  Research 
Division's  radon  program.  The  primary 
objective  of  the  radon  program  is  to 
develop  the  information  base  necessary 
to  charecterize  and  ultimately  reduce 
the  health  consequences  of  exposure  to 
indoor  radon.  The  radon  program 
examines  effects  at  all  levels  of  biology, 
including  molecular,  cellular,  tissue/ 
organ,  and  whole  animals  and  uses 
these  findings  to  develop  a  mechanistic 
understanding  of  effects  and  to  provide 
the  information  necessary  for  predicting 
risk  from  exposure.  The  IX)E  is  seeking 
applications  that  exploit  recent 
technological  advances  and  new 
information  on  biological  mochanisms 
to  understand  the  impacts  on  humans  of 
exposure  to  low  doses  of  radon. 
Biologists  studying  lung  cancer  caused 
by  agents  other  than  radon  are 
encouraged  to  interact  with  the 
radiation  biology  community  in 
addressing  the  specific  areas  of  interest 
covered  by  this  notice.  Applicants  who 
receive  funding  will  be  part  of  the 
OHER's  coordinated,  multidisciplinary 
radon  program. 
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While  the  research  covered  by  this 
program  is  broad  in  scope,  the  current 
notice  is  only  seeking  applications  that 
directly  examine  the  effects  of  radon  or 
alpha  particles  with  similar  energies. 
The  specific  areas  of  interest  include:  (1) 
Elucidation  of  cellular  responses 
(alterations  in  gene  expression]  caused 
by  radon  exposure;  (2)  development  of 
mathematical  models  of  radon  lung 
cancer  risk  that  consider  not  only 
dosimetric  and  epidemiologic-tyi>e 
information  but  also  mechanistic 
information  on  lung  cancer 
development;  and  (3)  investigation  of 
the  cellular  and  molecular  mechanisms 
of  randon-induced  lung  carcinogenesis. 

PREAPPUCATXM  MFORMATION:  In 
accordance  with  10  CFR  600.10(d)(2), 
potential  applicants  are  strongly 
encouraged  to  first  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  pro)ect  objectives  and  method 
of  accompll^ment.  Preapplications  will 
be  reviewed  relative  to  the  scope  and 
the  research  objectives  of  the 
Department  of  Energy's  Health  Effects 
Research  Division  radon  program. 
Preapplications  referencing  Program 
Notice  93-17  should  be  received  by 
September  3, 1993,  and  sent  to  the 
following  address:  Dr.  David 
Thomassen.  Office  of  Health  and 
Environmental  Research,  ER-72,  Office 
of  Energy  Research,  U.S.  Department  of 
Energy  (GTN).  Washington.  DC  20585. 
301-903-5037,  FAX  301-903-8521, 
Telephone  and  FAX  numbers  are 
required  to  be  part  of  a  preapplication. 
A  response  to  the  preapplications 
discussing  the  potential  programmatic 
relevance  of  a  formal  application  will  be 
communicated  within  30  days  of 
receipt. 

DATES:  Formal  applications  requested 
under  this  notice  must  be  received  by 
4:30  p.m.  E.S.T.,  December  3, 1993.  to 
be  accepted  for  a  January  1994  review 
and  to  permit  timely  consideration  for 
award  by  March  1994. 

AfX)f<E88C8:  Formal  applications 
refsrendng  Program  Notice  93-17 
should  be  forwarded  to;  U.S. 
Department  of  Energy  (GTN),  Office  of 
Enei^  Research.  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Washington,  DC  20585.  ATTN: 
Program  Notice  93-17.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Eixpress  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant:  U.S.  Department  of 
Energy.  CMBce  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division.  19901 


Germantown  Road.  Germantown.  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  Thomassen.  Office  of  Health 
and  Environmental  Research,  Health 
Effects  and  Life  Sciences  Research 
Division.  ER-72.  U.S.  Department  of 
Energy  (GTN).  Washington.  DC  20585. 
telephone  301-903-9817. 
SUPPI^MENTARY  INFORMATION:  The  moSt 
frequent  radiation  expcsures  for  the 
general  population  are  low  dose  and 
low-dose  rate  exposures  to  randon.  The 
basic  hypothesis  of  risk  assessors  is  that 
the  frequency  of  low-level  radiation 
effects  increases  as  a  linear, 
nonthreshold  function  with  dose.  The 
DOE  is  particularly  interested  in 
research  that  will  test  this  hypothesis  at 
levels  of  <10  cGy.  Studies  that  involve 
the  development  of  novel  cellular  and 
molecular  approaches  to  examine  the 
biological  effects  of  low  dose  (<10  cGy) 
and  low-dose  rate  radon  exposures,  and/ 
or  collaborations  with  personnel  at  DOE 
National  Laboratories  having  unique 
resources  and  capabilities  for  radon 
exposure  and  measurements  are 
encouraged  and  will  receive  special 
consideration. 

This  notice  is  inviting  applications  for 
identifying  and  characterizing  gene 
products  that  appear  or  disappear  in 
response  to  damage  by  radon.  Such 
studies  would  also  increase  our 
understanding  of  the  basic  mechanism 
by  which  radon-induced  damage  is 
processed,  repaired,  and/or  misrepaired. 
Ongoing  research  has  identified  a 
number  of  genes  that  are  induced  in 
human  cells  following  their  exposure  to 
X-rays.  The  levels  of  increased 
expression  of  X-ray  induced  proteins 
varies  greatly  depending  on  dose  and 
time  after  exposure.  Characterization  of 
unique  and/or  dose  related  alterations 
in  protein  expression  of  radon  exposed 
cells  could  have  important  impUcations 
for  developing  new  and  specific 
biomarkers  of  exposure,  susceptibility, 
and  effects.  The  DOE  would  also  be  very 
interested  in  studies  to  develop 
biomarkers  of  radon  exposiires  or  effects 
using  highly  exposed  human 
populations  (e.g.,  uranium  miners). 

The  notice  is  also  inviting 
applications  that  elucidate  those  radon- 
mediated  molecular,  cellular,  genetic, 
and  epigenetic  events  that  lead  to  lung 
cancer.  Carcinogenesis  is  a  multistep 
process  involving  the  amplification  of 
and  selection  for  cells  that  have 
accumulated  genetic  changes  enabling 
them  to  form  tumors  and  metastasize. 
Understanding  the  nature  and  origin  of 
specific  genetic  changes  required  for 
malignancy  will  improve  the  estimation 
of  specific  carcinogenic  risks  associated 


with  exposures  to  radon.  For  example, 
individuals  at  increased  risk  for 
development  of  cancer,  due  to  their 
inheritance  of  predisposing  genetic 
changes  may  be  at  greater  risk  for  radon- 
induced  cancer  depending  on  the  basis 
of  their  overall  increase  in  cancer 
susceptibility.  In  addition,  an 
understanding  at  the  mechanistic  level 
of  the  role  of  confounding  factors,  e.g., 
cigarette  smoke  and  other  co-pollutants, 
radiation  dose  and  dose  rate,  in  the 
development  of  radon-induced  cancer, 
may  clarify  the  cancer  risk  from 
exposures  to  radon  received  under 
different  conditions. 

It  is  anticipated  that  approximately 
SIM  will  be  available  for  new  awards 
contingent  upon  availability  of 
appropriated  funds.  Multiple  year 
funding  is  expected,  also  contingent  on 
availability  of  funds.  Typical  health 
Effects  and  Life  Sciences  Research 
Division  awards  are  $150,000  per  year, 
but  range  between  $50,000  and 
$250,000. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  part  605.  The 
Office  of  Energy  Research  (ER),  as  part 
of  its  grant  regulations,  requires  at  10 
CFR  605.11(b)  that  a  grantee  funded  by 
ER  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules"  (51  FR  16958.  May  7, 1986), 
or  such  later  revision  of  those  guidelines 
as  may  be  published  in  the  Federal 
Register.  The  Application  Guide  is 
available  from  the  U.S.  Department  of 
Energy  (GTN),  Office  of  Health  and 
Environmental  Research,  Health  Effects 
and  Life  Sciences  Research  Division, 
ER-72,  Washington.  DC  20585. 
Telephone  requests  may  be  made  by 
calling  301-903-5037. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  81.049 

Issued  in  Washington.  DC  on  July  16. 1993. 
D.  D.  Mayhew, 

Director.  Office  of  Management.  Office  of 
Energy  BeseoTch. 

(FR  Doc.  93-17880  Filed  7-26-93;  8:45  am] 
■LUNO  COOE  MSO-ei-P 


FORFURTHE 
THE  iCR  COM 
(202)  260-2 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[Fm.-4681-7I 

Agency  Information  Colleetion 
Actlvttlee  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1993. 
FOR  RJRTHER  INFOfttlATION  OR  A  COPY  OF 
THE  ICR  CONTACT:  Sandy  Farmer  at  EPA, 
(202) 260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Part  B  Permit  Application, 
Permit  ModiBcations,  and  Special 
Permits  (ICR  No.  1573.04;  OMB  No. 
2050-0009).  This  is  a  renewal  of  a 
currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDFs) 
submitting  appHcations  for  a  Part  B 
permit  or  permit  modification,  as 
provided  in  40  CFR  parts  264  and  270, 
and  details  the  requirements  for: 
demonstrations  for  exemptions  firom 
permit  requirements,  the  Part  B  permit 
application,  and  permit  modiHcations 
and  special  permits. 

Applicants  must  respond  to  a  variety 
of  general  reporting  and  recordkeeping 
requirements,  including  record 
retention,  notice  of  changes,  notice  of 
health  threat,  etc.  EPA  will  use  this 
information  to:  (1)  Issue  permits,  (2) 
substantiate  information  that  has  been 
submitted  in  the  permit,  (3)  assure  that 
facilities  are  in  compliance  with  the 
conditions  of  their  permits,  and  (4) 
identify  instances  where  permits  need 
to  be  revised  to  accommodate  new 
situations. 

EPA  is  submitting  this  ICR  for 
renewal  without  substantive  change  to 
the  information  collection  activities,  but 
with  a  complete  re-evaluation  of  the 
burden  estimates.  In  developing  the  new 
burden  estimates,  EPA  invited  regional 
and  state  permit  writers  to  participate  in 


an  intensive  evaluation  of  the  burden 
associated  with  the  activities  detailed  in 
this  ICR.  As  a  result,  the  burden 
estimates  for  both  respondent  and  EPA 
activities  have  been  significantly 
revised.  Also,  burden  estimates  for  legal 
review  and  counsel  have  been  included 
as  well.  Respondent  cost  estimates  were 
revised  using  Department  of  Labor 
statistics,  a  five  percent  per  annum 
increase  for  inflation,  and  an  overhead 
rate  of  2.0.  Estimates  for  the  number  of 
respondents  are  based  on  data  bom  the 
RCRIS  database  (the  National  program 
management  and  inventory  system  of 
RCRA  regulated  handlers)  and  the 
permit  writers'  experiences. 

Additionally,  information  collection 
activities  in  several  approved  ICRs  were 
consolidated  in  this  base  ICR. 
Specifically,  portions  of  the  Liner  and 
Leak  Detection  ICR  (EPA  No.  995;  OMB 
No.  2050-0007)  and  the  Wood 
Preserving  ICR  (EPA  No.  1579;  OMB  No. 
2050-0115)  were  consolidated  into  this 
ICR.  Also,  this  ICR  incorporates  the  new 
set  of  regulated  units  covered  in  the 
Land  Disposal  Restrictions  for  Newly  ' 
Listed  Wastes  and  Hazardous  Debris  ICR 
(EPA  No.  1442;  OMB  No.  2050-0085)  in 
the  burden  estimates.  Finally,  this 
renewal  more  thoroughly  details  the 
information  collection  activities  covered 
by  this  ICR. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  average  43 
hours  per  response  and  includes  all 
aspects  of  the  information  collection, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  TSDFs. 

Estimated  Number  of  Respondents: 
4,500. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annua!  Burden  on 
Respondents:  198,226  hours. 

Frequency  of  Collection:  On  occasion. 

The  Office  of  Solid  Waste  strongly 
encourages  public  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden.  Please  send  comments  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget.  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW..  Washington.  DC 

20503. 


Title:  Hazardous  Waste  Specific  Unit 
Requirements  and  Special  Waste 
Processes  and  Types  (ICR  No.  1572.03: 
OMB  No.  2050-0050).  This  is  a  renewal 
of  a  currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  related  to  specific 
unit  requirements  and  special  waste 
processes  and  types,  as  provided  in  40 
CFR  parts  261,  264,  265,  and  266,  for 
owners/operators  of  faciUties  that  treat, 
store,  or  dispose  of  hazardous  wastes  in 
tank  systems,  surface  impoundments, 
waste  piles,  land  treatment,  landfills, 
incinerators,  thermal  treatment  units, 
chemical,  physical  and  biological 
treatment  units,  unit  process  vents, 
miscellaneous  units,  and  specific 
hazardous  waste  recovery/recycling 
faciUties. 

Owners  and  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  (TSDFs)  must  collect,  record, 
and  in  some  cases  report  to  EPA. 
Activities  include:  demonstrations  for 
exemptions  and  variances,  system 
assessments  and  certifications,  leak  tests 
and  inspections,  repair  certifications, 
design  and  operating  requirements, 
waste  management  plans,  certificationt 
of  closure,  monitoring  and  inspection 
data,  and  reporting  releases  and 
information  pertinent  to  releases. 
Recordkeeping  requirements  include 
maintaining  records  on  the  types  of 
wastes  treated,  stored,  or  disposed; 
operating  methods;  location,  design,  and 
construction  of  facilities;  contingency 
plans;  and  maintenance  of  facilities. 

EPA  uses  the  information  for  a  variety 
of  inspection,  enforcement,  and  tracking 
purposes. 

EPA  is  submitting  this  ICR  for 
renewal  without  substantive  change  to 
the  information  collection  activities,  but 
with  a  complete  re-evaluation  of  the 
burden  estimates.  In  developing  the  new 
burden  estimates,  EPA  invited  regional 
and  state  permit  writers  to  participate  in 
an  intensive  evaluation  of  me  burden 
associated  with  the  activities  detailed  in 
this  ICR.  As  a  result,  the  burden 
estimates  for  both  respondent  and  EPA 
activities  have  been  significantly 
revised.  Also,  burden  estimates  for  legal 
review  and  counsel  have  been  included 
as  well.  Respondent  cost  estimates  were 
revised  using  Department  of  Labor 
statistics,  a  five  percent  per  annum 
increase  for  inflation,  and  an  oveihead 
rate  of  2.0.  Estimates  for  the  number  of 
respondents  are  based  on  data  from  the 
RCRIS  database  (the  National  program 
management  and  inventory  system  of 
RCRA  regulated  handlers)  and  the 
permit  writers'  experiences. 

Additionally,  imormation  collection 
activities  in  several  approved  ICRs  were 
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consolMktsd  in  this  boM  ICR 
SpecificaUy.  poitioiu  of  the  Liner  and 
Leak  Detsctioa  ICR  (EPA  No.  995;  OMB 
No.  2050-0007)  and  the  Wood 
Preserving  ICR  (EPA  No.  1579;  OMB  No. 
2050-0115)  were  consolidated  into  this 
ICR.  Also,  diis  ICR  incorporates  the  new 
set  of  regulated  units  covered  in  the 
Land  Disposal  Restrictions  for  Newly 
Listed  Wastes  and  Hazardous  Debris  ICR 
(EPA  No.  1442;  OMB  No.  2050-0085)  in 
the  burden  estimates.  Finally,  this 
renewal  more  thoroughly  details  the 
information  collection  activities  covered 
by  this  ICR. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  average 
67.4  hours  per  response,  inchiding  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  faiformation. 

Aespo/icfents:  Owners  and  operators 
of  hazardous  waste  beatment,  storage 
and  dispose  facilities. 

Estimoted  Number  of  Respondents: 
4,500. 

Estimated  Nunnier  of  Responses  Per 
Respondent:  1. 

Estimated  Toto/  Annual  Burden  on 
Respondents:  303,171  hours. 

frequency  ofCottectktn:  Go  occasion. 

The  Office  of  Solid  Waste  strongly 
encourages  public  coramwits  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  fior  reducing  the 
burden.  Pleeae  send  comments  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street. 

SW.,  Washington.  IX  2046a 
and 
Jonathan  Gledhill.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Reguiatocy  Afiairs, 

725  17th  Street.  NW..  Washington,  DC 

20503. 

Title:  General  Hazardous  Waste 
FaciUty  Standards  (ICR  Na  1571.04; 
OKffl  No.  2050-0120).  This  is  a  renewal 
of  a  currently  approved  collection. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  (TSDFs).  as  provided  in  40 
CFR  parts  264, 265  and  27a  Owners  or 
operat(»s  of  hazardous  vraste  fiidlities 
must  collect,  record,  and  in  some  cases 
report  data  to  EPA.  Activities  include: 
developing  and  implanentiBg  a  written 
waste  anal]rsis  plan  ft>r  wastes  received; 
recording  facil^  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reections  for 


ignitable,  reective  or  incompetible 
wastes;  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices:  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities:  preparing  and 
maintaining  contingency  plans; 
submitting  emergency  reports  whenever 
an  imminent  or  actual  emergency 
situation  occurs;  and  developing  and 
maintaining  closure  and  post-closure 
plans,  amending  plans  when 
appropriate  and  submitting  to  EPA 
closure  certifications  and  post-closure 
notices.  Owners  or  operators  are  also 
required  to  establish  financial  assurance 
mechanisms  for  closure,  post-closure 
care,  and  liability  for  thiid-party  bodily 
injury  or  property  damage:  to  provide 
initid  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post-closure  care;  and  to  provide 
EPA  with  evidence  of  the  estaolished 
financial  mechanisms. 

Recordkeeping  requirements  for 
owners  or  operators  of  hazardous  waste 
facilities  include  maintaining  records  of 
all  hazardous  wastes  handled;  copies  of 
waste  disposal  locations  and  quantities: 
operating  methods:  techniques  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste; 
contingency  plans;  financial 
requirements:  personnel  training 
documents;  and  location,  design,  and 
construction  of  facilities. 

EPA  is  submitting  this  ICR  for 
renewal  without  substantive  change  to 
the  infonnation  collection  activities,  but 
with  a  complete  re-evaluation  of  the 
burden  estimates.  In  developing  the  new 
burden  estimates,  EPA  invited  regional 
and  state  permit  writers  to  partidpata  in 
an  intensive  evaluation  of  tiie  burden  ■ 
associated  with  the  activities  detailed  in 
this  ICR.  As  a  result,  the  burden 
estimates  for  both  respondent  and  EPA 
activities  have  been  significantly 
revised.  Also,  burden  estimates  for  legal 
review  and  counsel  have  been  included 
as  well.  Respondent  cost  estimates  were 
revised  using  Department  of  Labor 
statistics,  a  five  percent  per  annum 
increase  for  inflation,  and  an  overhead 
rate  of  2.0.  Estimates  for  the  number  of 
respondents  are  based  on  data  from  the 
RCRIS  database  (the  National  program 
management  and  inventory  system  of 
RCRA  regulated  handlers)  and  the 
permit  writers'  experiences. 

Additionally,  information  collection 
activities  in  several  approved  ICRs  were 
consolidated  in  this  base  ICR. 
Specifically,  portions  of  the  Liner  and 
Leak  Detection  ICR  (EPA  No.995:  OMB 
No.  2050-0007)  and  the  Wood 
Preserving  ICR  (EPA  No.  1579;  OMB  No. 
2050-0115)  were  consolidated  into  this 
ICR.  Also,  this  ICR  incorporates  the 


set  of  regulated  units  covered  in  the 
Land  Disposal  Restrictions  for  Newly 
Listed  Wastes  and  Hazardous  Debris  ICR 
(EPA  No.  1442;  OMB  No.  2050-0085)  in 
the  biu-den  estimates.  Finally,  this 
renewal  more  thoroughly  details  the 
information  collection  activities  covered 
by  this  ICR. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  171  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  annual  recordkeeping  burden 
is  111  hours  per  recordkeeper. 

Respondents:  Owners  and  operators 
of  TSDFs. 

Estimated  Number  of  Respondents: 
4,500. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,270,488  hours. 

Frequency  of  Collection:  On  occasion. 

The  Office  of  Solid  Waste  strongly 
encourages  public  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden.  Please  send  comments  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street, 

SW..  Washington.  DC  20460. 
and 
Jonathan  Gledhill.  Office  of 

Management  and  Budget,  Office  of 

Infonnation  and  Regulatory  A^airs. 

725  17th  Street.  NW.,  Washington.  DC 

20503. 

Title:  RCRA  Hazardous  Waste  Pennit 
Application  and  Modification,  Part  A 
(ICR  No.  262.07;  OMB  No.  2050-0034). 
This  is  a  renewal  of  a  currently 
approved  collection. 

Abstract:  This  ICR  discusses  the 
requiremoits  for  ovmen  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities  (TSDFs) 
submitting  Part  A  pennit  applications  or 
Part  A  permit  mochfications  as  required 
by  Section  3005  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  requirements  for  submitting  and 
modi^ng  a  Part  A  permit  application 
are  codified  at  40  CFR  part  270. 

The  RCRA  permit  application  asks  fat 
the  characteristics  and  conditions  of  the 
site  and  of  the  hazardous  waste 
handled.  The  information  requested 
includes  general  facility  information 
(name,  mailing  address,  location),  a 
descriptian  of  the  hazardous  waste 
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activity,  a  topographic  map,  and  a  brief 
description  of  the  nature  of  business. 
The  application  must  be  revised  if 
certain  changes  are  made  to  a  facility. 

EPA  uses  tne  information  in  the  Part  ' 
A  permit  application  for  a  variety  of 
purposes,  to  include:  identifying  the 
person(s)  legally  responsible  for 
hazardous  waste  activity,  determining 
which  facilities  require  permits  under 
more  than  one  program,  assessing 
potential  for  the  facility  to  pollute 
nearby  ground  and  surface  waters,  and 
deHning  the  specific  wastes  a  facility  is 
legally  allowed  to  handle  for  different 
purposes. 

EPA  is  submitting  this  ICR  for 
renewal  without  substantive  change  to 
the  information  collection  activities,  but 
with  a  complete  re-evaluation  of  the 
burden  estimates.  In  developing  the  new 
burden  estimates,  EPA  invited  regional 
and  state  permit  writers  to  participate  in 
an  intensive  evaluation  of  the  burden 
associated  with  the  activities  detailed  in 
this  ICR.  As  a  result,  the  burden 
estimates  for  both  respondent  and  EPA 
activities  have  been  significantly 
revised.  Also,  burden  estimates  for  legal 
review  and  counsel  have  been  included 
as  well.  Respondent  cost  estimates  were 
revised  using  Department  of  Labor 
statistics,  a  five  percent  per  annum 
increase  for  inflation,  and  an  overhead 
rate  of  2.0.  Estimates  for  the  number  of 
respondents  are  based  on  data  from  the 
RCRIS  database  (the  National  program 
management  and  inventory  system  of 
RCRA  regulated  handlers)  and  the 
permit  writers'  experiences. 

Additionally,  information  collection 
activities  in  several  approved  ICRs  were 
consolidated  in  this  base  ICR. 
Specifically,  portions  of  the  Liner  and 
Leak  Detection  ICR  (EPA  No.  995;  0MB 
No.  2050-0007)  and  the  Wood 
Preserving  ICR  (EPA  No.  1579;  0MB  No. 
2050-0115)  were  consolidated  into  this 
ICR.  Also,  this  ICR  incorporates  the  new 
set  of  regulated  units  covered  in  the 
Land  Disposal  Restrictions  for  Newly 
Listed  Wastes  and  Hazardous  Debris  ICR 
(EPA  No.  1442;  OMB  No.  2050-0085)  in 
the  burden  estimates.  Finally,  this 
renewal  more  thoroughly  details  the 
information  collection  activities  covered 
by  this  ICR. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  36  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities. 


Estimated  Number  of  Respondents: 
120. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,327hours. 

Frequency  of  Collection:  One-time  per 
permit  application. 

The  Ofnce  of  Solid  Waste  strongly 
encourages  public  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden.  Please  send  comments  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington.  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW..  Washington,  DC 

20503. 

Title:  Notification  of  Hazardous  Waste 
Activity  (ICR  No.  261.11;  OMB  No. 
2050-0028).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  Any  person  generating, 
transporting,  and/or  operating  a  facility 
for  storage,  treatment,  or  disposal  of 
hazardous  waste  must  file  a  notification 
form  with  EPA  (or  an  authorized  State). 
The  information  requested  includes  the 
location  and  general  description  of 
hazardous  waste  activity.  EPA  uses  the 
information  for  a  variety  of  inspection, 
enforcement,  and  tracking  purposes. 

EPA  is  submitting  this  ICR  for 
renewal  without  substantive  change  to 
the  information  collection  activities,  but 
with  a  complete  re-evaluation  of  the 
burden  estimates.  In  developing  the  new 
burden  estimates,  EPA  invited  regional 
and  state  permit  writers  to  participate  in 
an  intensive  evaluation  of  the  burden 
associated  with  the  activities  in  this 
ICR.  As  a  result,  the  burden  estimates 
for  both  respondent  and  EPA  activities 
have  been  signiHcantly  revised.  Also, 
burden  estimates  for  legal  review  and 
counsel  have  been  included  as  well. 
Respondent  cost  estimates  were  revised 
using  Department  of  Labor  statistics,  a 
five  percent  per  annum  increase  for 
inflation,  and  an  overhead  rate  of  2.0. 
Estimates  for  the  number  of  respondents 
are  based  on  data  from  the  RCRJS 
database  (the  National  program 
management  and  inventory  system  of 
RCRA  regulated  handlers]  and  the 
permit  writers'  experiences. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  4.1  hours  per 
response  and  includes  all  aspects  of  the 
information  collection  including  the 
time  for  reviewing  instructions, 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Owners  and  operators 
of  facilities  that  handle  RCRA  r^ulated 
waste. 

Estimated  Number  of  Respondents: 
46,000. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  188,600  hours. 

Frequency  of  Collection:  On  occasion. 

The  Office  of  Solid  Waste  strongly 
encourages  public  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden.  Please  send  comments  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street. 

SW.. Washington,  DC  20460. 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street.  NW..  Washington.  DC 

20503. 

Dated:  )uiy  21, 1993. 
David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division. 
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Underground  Injection  Control 
Program,  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection;  American  Cyanamid 

AGENCY:  Enviroi\p)ental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition  modification. 

SUMMARY:  Notice  is  hereby  given  that  a 
modi ff cation  to  an  exemption  to  the 
land  disposal  restrictions  under  the 
1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  American  Cyanamid,  for 
the  Class  I  injection  wells  located  at 
Westwego,  Louisiana.  As  required  by  40 
CFR  part  148.  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 


40134 Tmim^  Register  /  Vol.  58.  No.  142  /  Tuesday.  July  27.  1993  /  Notices 


UMI 


This  final  dedtion  allows  the 
undergroond  in|eOlion  l»y  American 
Cyuiamid.  of  the  nedfic  restricted 
hazardous  waste  i<|Bntified  in  the 
modified  petition,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Westwego,  Louisiana  facility 
specifically  identified  in  the  petition, 
for  as  long  as  the  basis  for  granting  an 
approval  of  this  petition  remains  valid, 
under  provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  124.10.  a  public 
notice  was  issued  May  11. 1993.  The 
public  comment  period  ended  on  June 
28. 1993.  No  public  comments  were 
received  during  the  public  comment 
period.  This  decision  constitutes  final 
Agency  action  and  there  is  no 
Administrative  appeal. 
DATES:  This  action  is  efTective  as  of  July 
19, 1993. 

AOORESSES:  Copies  of  the  modified 
petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency.  Region  6,  Water 
Management  Division,  Water  Supply 
Branch  (6W-SU).  144S  Ross  Avenue. 
Dallas.  Texas  75202-2733. 
FOR  FURTHER  MFORMATION  CONTACT:  Mac 
A.  Weaver,  Chief  UIC  State  Programs, 
EPA— Region  6,  telephone  (214)  655- 
7160. 

Myroa  O.  Knndsoa,  i 

Dinctor,  Water  Manageme «t  Division  (SW). 
IFR  Doc.  93-17869  Filed  7-26-93:  8:45  am] 
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No  Miy'ition  VwisnM  Froiti  LBnd 
DispoMi  RMtrlcttons  for  Enon 
Company,  U.S.A.,  Billings,  Montana 
New  South  Land  Treatmant  Unit 

AGENCY:  Environmental  Protection 

Agency. 

ACTXM:  Final  no-migration  variance. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  granting  a 
no-migration  variance  to  Exxon 
Company  U.S.A.  (Exxon).  This  variance 
allows  Exxon  to  place  specific  untreated 
hazardous  wastes,  subject  to  the  land 
disposal  restrictions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
in  the  New  South  Land  Treatment  Unit 
(NSLTU)  at  its  Billings.  Montana 
refinery.  Exxon  submitted  a  petition  to 
EPA,  in  July  1989.  under  40  CFR  268.6 
requesting  a  no-migration  variance  from 
the  RCRA  land  disposal  treatment 
standards  on  the  grounds  that  treatment 
was  unnecessary  to  protect  human 
health  and  the  environment  because 
there  would  be  no  nigretioa  of 
hazardous  oonstituents  from  the  land 


disposal  unit.  After  a  review  of  Exxon's 
petition  and  supporting  information  and 
the  public  comments  received  on  the 
proposal,  EPA  has  concluded  that 
Exxon  has  demonstrated,  to  a  reasonable 
degree  of  certainty,  that  there  will  be  no 
migration  of  hazardous  constituents  out 
of  Uie  NSLTU  for  as  long  as  the  wastes 
remain  hazardous.  The  Agency  is 
placing  certain  conditions  on  the 
variance.  The  variance  expires  on 
October  18. 1998. 
EFFECTIVE  DATE:  July  27. 1993. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  notice  (F-92-NEBP- 
FFFFF)  is  located  at  the  U.S. 
Environmental  Protection  Agency 
(Room  M2427),  401  M  Street  SW.. 
Washington.  DC  20460.  and  is  available 
for  viewing  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  Call  (202)  260-9327 
for  appointments.  Up  to  100  pages  may 
be  copied  free  of  charge  from  any  one 
regulatory  doclcet.  Additional  copies  are 
$0.15  per  page. 

Two  additional  copies  of  the  record 
supporting  this  notice  are  available  to 
the  public  in  Montana.  One  copy  is 
located  at  the  Parmly  Library  at  510 
North  Broadway,  Billings,  Montana  and 
is  available  for  public  review  during 
regular  library  hours.  The  other  copy  is 
available  in  Helena.  Montana  at  the  EPA 
Region  VIII,  Montana  Operations  Office. 
Federal  Building,  301  South  Park.  The 
public  may  make  arrangements  to  view 
the  documents  in  Helena  by  catling 
Stephanie  Wallace  at  (406)  449-5414. 
This  docket  is  available  for  inspection 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  about  the  regulatory 
requirements  under  RCRA  should  be 
directed  to  the  RCRA/Superfund 
Hotline  at  (800)  424-9346  toll  free  or  at 
(703)  920-9810  in  the  Washington,  DC 
area.  Specific  questions  about  the  issues 
discussed  in  this  notice  should  be 
directed  to  Athena  Rodbell.  Office  of 
Solid  Waste  (5303W).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460,  at 
(703) 308-8647. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  FCRA  Land  Disposal  RestncUons: 
No-Migration  Variances 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  which 
amended  the  Resource  Conservation 
and  Recovery  Act  (RCRA,  3001  ef  se^.). 
impose  substantial  new  requirements  on 
the  land  disposal  of  hazardous  waste.  In 
particular.  HSWA  prohibits  the 


continued  land  disposal  of  hazardous 
wastes,  unless  either  (1)  the  wastes  meet 
treatment  standards  specified  by  EPA 
before  land  disposal  occurs,  or  (2)  a 
demonstration  is  made  to  EPA  that 
"there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  for 
as  long  as  the  wastes  remain  hazardous" 
(42  U.S.C.  3004(d)(1).  (e)(1)  and  (g)(5)). 
(A  positive  determination  under  this 
authority  is  referred  to  as  a  "no- 
migration"  variance.)  Exxon  has  chosen 
to  comply  with  the  land  disposal 
restrictions  for  certain  wastes  at  its 
Billings,  Montana  refinery  by  applying 
for  a  no-migration  variance.  Today's 
notice  approves,  with  conditions, 
Exxon's  petition  for  a  no-migration 
variance  for  the  New  South  Land 
Treatment  Unit. 

HSWA  provides  for  a  schedule 
according  to  which  specific  wastes 
become  subject  to  the  land  disposal 
restrictions  (LDR).  In  the  case  of  certain 
petroleum  refining  wastes  (EPA 
Hazardous  Waste  Nos.  K048-K052)  the 
restrictions  went  into  effect  on 
November  8, 1990  (55  FR  22520,  June  1. 
1990).  As  of  that  dale.  K048-K052 
wastes  that  have  not  been  treated  to 
EPA-specified  treatment  standards  may 
not  be  placed  in  a  land  disposal  unit, 
unless  EPA  grants  a  no-migration 
variance  specific  to  that  waste  and  that 
unit.  In  the  case  of  hazardous  wastes 
listed  after  enactment  of  HSWA.  EPA  is 
required  to  make  an  LDR  determination 
within  six  months  after  the  listing  is 
promulgated  (RCRA  3004(g)(4)). 
Treatment  standards  for  organic 
Toxicity  Characteristic  (TC)  wastes  are 
expected  to  be  promulgated  in  1993. 

The  Agency  First  promulgated  no- 
migration  standards  for  land  disposal 
imits'.  other  than  underground  injection 
wells,  on  November  7, 1986  (51  FR 
40572).'  These  regulations  (40  CFR 
268.6)  codify  the  statutory  standards, 
specify  information  to  be  included  in  a 
variance  petition,  and  establish 
procedures  for  granting  or  denying  a 
variance.  EPA  amended  the  regulations 
on  August  17. 1988  (53  FR  31138)  to 
add  fiurther  procedural  requirements 
and  standards.  EPA  recently  proposed 
further  amendments  on  August  11. 
1992.  including  a  generic  definition  of 
"no-migration."  for  land  disposal  units 
other  than  luideiground  injection  wells 
(57  FR  35940).  In  conjunction  with  this 
proposal,  EPA  developed  the  document 
"No-Migration  Variances  to  the 
Hazardous  Waste  Land  Disposal 
Prohibitions:  A  Guidance  Manual  for 


■  On  July  26. 1968.  the  Agency  promulgated 
standards  undsr  40  CFR  148  for  r.o  migraUon 
variMion  for  uBdM^round  infection  wells  (S3  FK 
26122). 


Petitioners"  (Draft).  July  1992.  This  draft 
guidance  manual  has  been  used  by 
Exxon  and  other  companies  in 
developing  no-migration  petitions. 
Copies  of  the  guidance  manual  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  U.S. 
Department  of  Commerce,  Springfield, 
VA  22161.  at  (703)  487-4600;  No 
Migration  Guidance  (NTIS  #PB  92-207 
695).  It  is  also  available  in  the  docket  for 
this  rulemaking. 

To  date.  EPA  has  received  31  no- 
migration  petitions  submitted  in 
accordance  with  40  CFR  268.6.  Today's 
notice  is  the  Agency's  first  decision  on 
a  no-migration  petition  under  40  CFR 
268.6  which  addresses  disposal  of 
petroleum  refinery  wastes  in  a  land 
treatment  unit.  (On  November  14. 1990. 
the  Agency  approved  a  conditional 
variance  to  allow  temporary  placement 
of  mixed  radioactive  and  hazardous 
waste  in  the  Department  of  Energy's 
Waste  Isolation  Pilot  Plant  (WIPP).  a 
Subpart  X  unit  (an  underground 
repository),  near  Carlsbad^New  Mexico 
(55  FR  47700).)  Of  the  other  40  CFR 
268.6  petitions,  which  primarily  address 
land  treatment  operations,  18  have  been 
withdravm.  In  addition,  one  petition 
was  dismissed  for  lack  of  an  adequate 
ground-water  monitoring  system.  The 
remainder  are  currently  under  Agency 
review. 

B.  New  South  Land  Treatment  Unit 
(NSLTU) 

Today's  notice  addresses  the  disposal 
of  certain  hazardous  petroleum  refinery 
wastes  (Slop  Oil  Emulsion  Solids 
(K049).  API  Separator  Sludge  (K051), 
and  TC  Contaminated  Soils)  at  the  New 
South  Land  Treatment  Unit  (NSLTU) 
located  on  Exxon  refinery  property  in 
Billings.  Montana.  The  Montana 
Department  of  Health  and 
Environmental  Sciences  (DHES)  issued 
a  hazardous  waste  permit  for  this 
facility  in  October  1988  for  the  disposal 
of  hazardous  wastes  at  the  NSLTU  for  a 
period  of  ten  years.  Only  hazardous  and 
solid  wastes  generated  on-site  will  be 
disposed  of  at  the  NSLTU.  The  NSLTU 
covers  an  area  of  approximately  6.1 
hectares  and  is  expected  to  be  in 
operation  until  the  year  2013. 

II.  Exxon  Petition  and  EPA  Proposed 
Determination 

On  July  31, 1989.  Exxon  submitted  a 
no-migration  petition  to  EPA  for  the 
NSLTU  to  allow  it  to  continue  the  land 
treatment  of  restricted  hazardous  wastes 
generated  at  its  Billings  Refinery.  Since 
then,  in  response  to  requests  by  EPA. 
Exxon  has  provided  supplemental 
information  in  the  form  of  attachments 
and  letters.  Togethw.  the  original 
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petition  and  the  supplemental 
documents  are  referred  to  as  "the 

f)etition"  throughout  this  notice  and  are 
ocated  in  the  RCRA  regulatory  docket 
for  today's  notice.  Exxon's  petition 
included  the  following  components:  (a) 
Facility  description,  (b)  site 
characterization,  (c)  waste 
characterization,  (d)  discussion  of  waste 
mobility,  (e)  fate  and  transport 
modeling,  (f)  air  pathway  assessment, 
(g)  human-health  and  environmental 
risk  assessment,  (h)  monitoring 
program,  and  (i)  uncertainty  analysis. 
On  March  26. 1992,  after  extensive 
review  and  evaluation  of  Exxon's  no- 
migration  petition,  EPA  proposed  in  the 
Federal  Register  to  grant  a  no-migration 
variance  to  Exxon,  pursuant  to  40  CFR 
268.6,  which  would  allow  Exxon  to 
resume  land  disposal  of  EPA  Hazardous 
Waste  Nos.  K049  (Slop  Oil  Emulsion 
Solids)  and  K051  (API  Separator  Sludge) 
at  the  NSLTU  dependent  upon  certain 
conditions  (57  FR  10478).  Also,  the 
proposal  covered  DO  18  (TC- 
contaminated  soils)  once  land  disposal 
treatment  standards  were  promulgated 
for  them.  Specifically,  EPA  proposed 
that  Exxon  (1)  comply  with  its  Montana 
state  permit  conditions  with  respect  to 
waste  characterization  and  ground- 
water, soil,  and  soil-pore  liquid 
monitoring,  (2)  provide  additional 
characterization  data  on  TC-hazardous 
tank  bottoms  and  the  non-hazardous 
wastestreams  as  those  wastes  are 
generated,  (3)  conduct  air  monitoring  to 
confirm  the  conservatism  of  the 
predictive  modeling,  and  (4)  install  a 
vehicle  decontamination  facility  (57  FR 
10490). 

On  May  14, 1992,  as  a  result  of  public 
comment,  the  Agency  extended  the 
public  comment  period  until  June  10. 
1992  (57  FR  20683).  The  comment 
period  was  extended,  at  the 
commenters'  requests  to  allow 
commenters  additional  time  both  to 
review  the  docket  (including 
information  identified  as  missing  from 
the  initial  docket)  and  to  provide 
meaningful  comment.  On  July  31, 1992, 
as  a  result  of  several  requests  from  local 
citizens  groups  and  residents  of  the 
Billings,  Montana  area,  the  Agency  held 
a  public  hearing  in  Billings  on  the 
proposed  decision  (57  FR  27461).  In 
addition,  the  comment  period  was 
reopened  during  the  public  hearing  to 
allow  the  submission  of  oral  and  written 
testimony  from  attendees  of  the  public 
hearing. 

The  Agency  received  a  total  of  94 
written  and  oral  comments  on  its 
proposed  decision  to  grant  a  no- 
migration  variance  from  the  land 
disposal  restrictions  to  Exxon  for  the 
NSLTU.  Major  issues  raised  by  public 


commenters  are  discussed  in  Section  IV 
of  today's  notice.  All  comments  are 
addressed  in  the  document  "Summary 
and  Response  to  Public  Comments 
Received  Regarding  EPA's  Proposed 
Decision  to  Grant  a  Variance  from  the 
Land  Disposal  Restrictions  to  Exxon 
Company.  U.S.A..  Billings.  Montana." 
(hereafter  called  the  Response  to 
Comments  document)  which  is 
available  in  the  docket  for  today's 
notice. 

m.  Diacussion  of  EPA  Detenninatioa 
and  Conditions  of  Variance 

A.  No-Migmtion  Finding 

In  making  a  no-migration 
determination,  EPA  is  required,  under 
sections  3004  (d)(1).  (e)(1).  and  (g)(5)  of 
RCRA,  to  find  "to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
disposal  unit  or  injection  zone  for  as 
long  as  the  wastes  remain  hazardous." 
As  EPA  explained  in  the  proposed 
decision  and  consistent  with  the  court's 
opinion  in  NRDCv.  EPA.  907  F.2d  1146, 
it  interprets  "no-migration"  to  mean 
that  constituents  listed  in  appendix  Vm 
of  40  CFR  261  cannot  migrate  at 
hazardous  levels  from  the  disposal  unit 
(57  FR  10480).  In  the  case  of  the 
NSLTU,  Exxon's  modeling  indicates 
that  organic  constituents  will  be 
degraded  to  non-hazardous  levels 
within  the  treatment  zone,  and  metals 
levels  will  not  accumulate  to  hazardous 
levels  in  the  treatment  zone  over  the 
lifetime  of  the  unit.  In  addition,  air 
modeling  indicates  that  air  releases  will 
not  excedd  hazardous  levels.  These 
results  are  confirmed  by  monitoring 
information  to  date.  Given  this  and 
other  evidence,  the  Agency  concludes 
that  Exxon  has  demonstrated,  to  a 
reasonable  degree  of  certainty,  that  there 
will  be  no  migration  of  hazardous 
constituents  from  the  NSLTU  for  as  long 
as  the  wastes  remain  hazardous.  The 
basis  for  EPA's  conclusion  is  discussed 
in  more  detail  below. 

EPA's  action  today  allows  Exxon  to 
dispose  of  untreated  hazardous  wastes 
that  would  otherwise  be  subject  to  the 
RCRA  land  disposal  restrictions  at  the 
NSLTU.  Specifically,  the  variance 
covers  the  following  wastes  generated  at 
the  Exxon  Refinery  in  Billings, 
Montana:  Slop  Oil  Emulsion  Solids 
(K049),  API  Separator  Sludge  (K051). 
and  TC  Contaminated  Soils  (D018) 
(once  the  LDRs  for  this  waste  become 
effective).  It  should  be  noted  that  Exxon 
may  continue  to  dispose  of  non- 
hazardous  solid  wastes  and  non- 
restricted  hazardous  wastes  at  the 
NSLTU  in  compliance  with  its  Montana 
Hazardous  Waste  Permit.  If  Exxon 
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wishes  to  dispose  of  sdditional 
restricted  wastes  at  the  NSLTU  it  will 
have  to  apply  for  an  amendment  to  its 
no-migration  variance.  EPA  will 
evaluate  the  amendment  petition  and 
propose  a  decision  for  public  comment 
in  the  Federal  Register,  with  a  notice  in 
the  local  press,  before  a  final  decision  is 
made. 

The  Agency  is  placing  conditions  on 
the  no-migration  variance  in  addition  to 
the  requirements  of  40  CFR  268.6.  Those 
conditions  are  as  follows:  Exxon  must 
comply  with  the  waste  characterization 
and  monitoring  conditions  in  the 
Montana  State  permit:  Exxon  must 
collect  and  analyze  samples  of  various 
non-restricted  wastes:  Exxon  must 
conduct  air  monitoring  to  confirm  the 
conservatism  of  the  modeling  estimates: 
Exxon  must  not  exceed  an  annual  limit 
on  the  amount  of  benzene  that  is 
disposed  of  at  the  NSLTU:  and  Exxon 
must  install  a  vehicle  decontamination 
station.  See  Section  m.B  and  Section  VI 
for  more  information  on  these 

conditions.  

Finally,  under  40  CFR  268.6(k).  the 
no-migration  variance  is  valid  only  for 
the  term  of  the  facility's  Montana 
Hazardous  Waste  Permit:  therefore. 
Exxon's  variance  for  the  NSLTU  will 
expire  on  October  18. 1998  (the  date  on 
which  Exxon's  Montana  Hazardous 
Waste  Permit  expires).  If  Exxon  wishes 
to  continue  to  dispose  of  restricted 
wastes  at  the  NSLTU  after  that  date,  it 
will  have  to  petition  EPA  for  another 
variance,  as  well  as  to  seek  a  new  permit 
from  the  State. 

EPA's  finding  of  no-migration  is  based 
on  a  detailed  review  of  Exxon's  petition, 
permitting  and  enforcement  documents 
related  to  the  site,  and  the  extensive 
comments  provided  both  by  supporters 
as  well  as  opponents  of  EPA's  proposal. 
The  Agency's  finding  is  based  on  a 
careful  review  of  all  of  the  information 
provided  in  the  petition  and 
administrative  record,  including 
Exxon's  predictive  models,  waste 
characterization  and  monitoring  data 
from  past  operations,  and  the  conditions 
that  will  be  imposed  on  Exxon's 
activities  through  today's  variance  and 
the  Montana  State  Hazardous  Waste 
Permit.  EPA's  finding  also  considered 
the  overall  setting  of  the  NSLTU.  years 
of  EPA  Regional  and  State  experience 
with  the  unit's  operation,  and  Exxon's 
operating  practices.  These  points  are 
discussed  in  more  detail  in  the 
following  sections. 

1.  Overall  Performance  of  the  NSLTU 

EPA  (together  with  the  Montana 
Department  of  Health  and 
Environmental  Sciences  (DHES))  has 
overseen  and  regulated  hazardous  waste 


activity  at  the  Exxon  Billings  refinery 
for  more  than  a  decade.  During  this 
period  the  NSLTU  has  successfully 
degraded,  transformed,  and 
immobilized  the  hazardous  wastes 
disposed  of  at  the  unit.  This  conclusion 
is  supported  by  the  land  treatment 
demonstration,  conducted  in 
accordance  with  40  CFR  264  subpart  M 
and  completed  in  1986,  monitoring  data 
generated  since  the  NSLTU  began 
operations  in  1980,  and  modeling 
predictions  using  site-specific  inputs. 

The  NSLTU  is  a  good  site  for  land 
treatment  of  petroleum  refinery  wastes 
because  it  is  located  in  a  semi-arid 
region  (less  than  39  cm  precipitation  per 
year)  with  relatively  simple  geology  and 
hydrogeology,  and  it  is  located  over 
generally  homogeneous  clay  soils  of  low 
permeability  (1  x  10  -  6  to  1  x  10  -  7  cm/ 
sec).  In  addition,  waste  loadings  are 
closely  controlled  by  the  facility  permit 
(not  more  than  5%  freon-extractable  oil 
and  grease  in  the  zone  of  incorporation 
(ZOI)  and  70  metric  tons  freon- 
extractable  oil  and  grease/hectare/year). 
The  wastes  are  typical  of  petroleum 
refinery  wastes,  but  with  relatively  low 
concentrations  of  hazardous 
constituents.  For  example,  the  benzene 
concentration  in  Exxon's  API  Separator 
Sludge  and  Slop  Oil  Emulsion  Solids  is 
less  than  half  the  average  benzene 
concentration  found  in  the  same  wastes 
at  other  refineries  that  also  submitted 
no-migration  variance  petitions. 

Exxon  was  issued  a  hazardous  waste 
permit  by  the  State  of  Montana  and  EPA 
in  1988  for  the  NSLTU.  The  record 
shows  that  the  unit  has  been  well 
managed,  and  that  overloading  is 
unlikely  to  occur  because  Exxon  uses  a 
computer-based  decision  matrix  for 
waste  placement,  as  required  by  the 
permit.  This  computer  program  is 
unusual  for  land  treatment  units  and,  in 
EPA's  view,  is  at  least  partially 
responsible  for  the  successful  operation 
of  the  unit.  The  monitoring  system  at 
the  NSLTU,  required  by  the  permit, 
consists  of  soil  borings,  lysimeters,  and 
ground-water  monitoring  wells.  It  acts 
as  a  series  of  checks  that  can  be 
expected  to  reveal  elevated  levels  of 
hazardous  constituents  in  the  treatment 
zone  long  before  actual  migration  above 
health-based  levels  could  take  place. 

2.  Predictions  of  Land  Treatment 
Performance 

To  determine  to  a  reasonable  degree 
of  certainty  that  hazardous  constituents 
will  not  migrate  from  the  unit  in  the 
future,  EPA  evaluated  Exxon's 
predictions  of  the  fate  of  organic 
constituents  and  metals  in  the 
unsaturated  zone.  Exxon  used  the 
Vadose  Zone  Interactive  Processes  (VIP) 


model  to  assess  the  long-term  migration 
potential  of  several  organic  constituents 
in  the  treatment  zone.  Model  inputs 
were  either  site-specific  values, 
conservative  literature-derived  values, 
or  calculations.  The  results  of  four 
simulations,  including  a  worst-case 
scenario,  all  indicated  that  the  organic 
constituents  would  be  degraded  to 
concentrations  below  health-based 
levels  within  the  treatment  zone.  The 
modeling  analysis,  together  with  the 
site-specific  inputs  used  by  Exxon,  was 
discussed  in  detail  in  EPA's  proposed 
decision  (57  FR  10478,  March  26, 1992) 
as  well  as  Exxon's  petition  NEBP-S0003. 
•S0021  and  -S0028).  Although  several 
commenters  raised  concerns  about 
Exxon's  inputs  to  the  model.  EPA  has 
concluded  that  both  Exxon's  modeling 
and  its  proposed  conclusion  based  on 
that  modeling  were  sound.  Specific 
comments  are  addressed  in  Section  IV 
of  this  notice  and  in  the  Response  to 
Comments  document  accompanying 
today's  decision. 

The  fate  of  the  inorganic  constituents 
(i.e.,  metals)  was  not  predicted  through 
a  computer  model;  rather.  Exxon  was 
able  to  demonstrate,  by  projections 
based  on  actual  data  on  total  metals 
loadings  to  the  NSLTU.  that  the  final 
metals  concentrations  in  the  zone  of 
incorporation  (ZOI)  would  be  low 
enough  to  preclude  potential  migration 
of  any  specific  inorganic  constituent. 
Under  this  analysis,  metals 
concentrations  will  not  accumulate  in 
the  ZOI  above  health-based  levels  for 
soil  ingestion.  This  conclusion  is 
supported  by  soil  core  data  collected  to 
date,  and,  in  addition,  the  soil-pore 
liquid  and  ground-water  monitoring 
data  show  no  leaching  of  metals  above 
health-based  levels  for  drinking  water. 
Specific  comments  on  potential  metals 
migration  are  discussed  in  the  Response 
to  Comments  document. 

3.  Ground-Water  and  Soils  Monitoring 
Data 

The  NSLTU  has  a  multi-tiered 
monitoring  system  designed  to  detect 
migration  of  hazardous  constituents  at 
the  earliest  practicable  time.  I^is 
system,  imposed  through  the  Montana 
Hazardous  Waste  Permit,  meets  and  in 
some  cases  exceeds  the  RCRA 
permitting  standards  for  land  treatment 
units,  llie  monitoring  consists  of 
sampling  for  various  parameters  in  the 
ZOI  (monthly),  soil  cores  (annually), 
soil-pore  liquids  (semi-annually)  and 
ground  water  (semi-annually).  The 
specific  parameters  and  sampling 
methodology  are  discussed  in  the 
proposed  notice  (57  FR  10478,  March 
26, 1992)  and  in  the  permit  located  in 
the  docket  (NEBP-S0061).  Exxon 
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provided  EPA  with  all  the  monitoring 
data  generated  at  the  NSLTU  for  the  soil 
and  ground-water  pathways.  These  data 
show  that,  in  the  11  years  of  operation, 
no  hazardous  constituents  have  been 
detected  below  the  treatment  zone  in 
the  soil,  soil-pore  liquids,  or  groimd 
water  above  health-based  levels. 

Numerous  comments  were  submitted 
on  the  details  of  this  system:  these 
comments  and  EPA's  responses  are 
discussed  in  more  detail  in  Section  IV 
and  in  the  Response  to  Comments 
docimient.  It  is  EPA's  judgment, 
however,  that  this  system  as  a  whole 
can  reasonably  be  expected  to  detect 
any  release  of  hazardous  constituents 
from  the  unit  and  meets  the  regulatory 
requirements  of  40  CFR  268.6(a)(4)  and 
(c)(1),  which  require  petitioners  to 
provide  a  monitoring  plan  that  detects 
migration  at  the  earliest  practicable 
time. 

4.  Air  Pathway  Assessment 

Exxon  estimated  the  concentrations  of 
hazardous  constituents  at  the  unit 
boundary  via  the  air  pathway  by  doing 
a  conservative  modeling  analysis.  This 
analysis  is  discussed  in  detail  in  EPA's 
proposed  decision  (57  FR  10478,  March 
26, 1992)  and  in  Exxon's  petition 
(NEBP-S0003.  -S0021  and  -S0028) 
located  in  the  docket  for  the  proposed 
notice.  A  wide  range  of  comments  were 
received  on  Exxon's  approach,  some 
suggesting  that  it  was  too  conservative, 
and  others  suggesting  that  the  estimates 
of  air  releases  were  too  low.  In  response 
to  these  comments,  EPA  reran  the 
emission  and  dispersion  models, 
incorporating  all  comments  that  it 
concluded  were  valid.  The  most 
significant  changes  made  in  the  air 
quality  analysis  were  the  following: 

•  Tne  current  version  of  the  ISCXT 
model  was  used  (i.e..  the  ISCLT  model 
has  been  revised  (now  called  ISCLT2) 
since  Exxon  submitted  its  analysis): 

•  A  more  representative  (weighted 
average)  oil  loading  rate  was  used  in  the 
emissions  modeling  instead  of  the 
lowest  oil  loading  rate  that  was 
conservatively  input  to  the  model  by 
Exxon: 

•  Seasonal  variability  in  wind  erosion 
impacts  during  the  first  (winter)  quarter 
was  more  reaUstically  reflected  (Exxon's 
modeling  showed  that  the  high  wind 
erosion  emissions  occurred  during  the 
first  quarter  even  though  only  minimal 
distuibance  of  the  surface  occurred 
during  this  period);  and 

•  'The  mcKlel  output  was  correctly 
adjusted  for  wind  monitor  height  by 
applying  a  wind  speed  adjustment 
factor  of  1.4.  This  factor  adjusts  the 
wind  speed  data  from  the  10  m  high 
monitor  at  the  Lockwood  station  (the 


source  of  the  meteorological  data)  to 
represent  wind  speeds  at  1.5  m  (the 
modeled  height). 

The  first  three  modifications  were 
suggested  by  a  commenter  who  correctly 
pointed  out  that  Exxon's  assumptions 
were  more  conservative  than  necessary 
to  be  consistent  with  guidance  (see  Air 
Pathway  Assessment  Methodology 
(AP.^M)).  These  modifications,  if  made, 
would  lead  to  less  conservative  overall 
results.  The  final  modification  was 
suggested  by  commenters  who  noted 
that  Exxon's  final  air  quality  modeling 
analyses  did  not  include  the  wind  speed 
adjustment  factor.  This  modification  - 
would  lead  to  more  conservative  results. 

The  revised  estimates  of  annual 
average  concentrations  at  the  unit 
boundary,  based  on  rerunning  the 
model  with  the  above  modifications,  are 

Presented  in  Table  1  with  the  health- 
ased  levels  (HBL)  for  these  hazardous 
constituents.  The  revised,  more  realistic 
analysis  shows  results  below  the  health- 
based  levels.2 

TABLE  1.— Revised  Air  Modeling 
Estimates  at  the  NSLTU 


Constituent 


Toluene  

AylOOwS  ■•■••••■••• 

Araenic  

Chromium  (VI) 

Lead  

Cadmium 


Modeled 

Con- 
centration 
(jig/mJ) 


5X10-J 
9X10-2 
2X10-« 
6x10-» 
0 
8x10-« 
4x10-1 


HBL(»ig/ 
m') 


1X10-« 
2X10^> 
3X1&f3 
2x10-« 
8x10-» 
1.5 
6x10-« 


EPA  also  recalciilated  modeling 
results  incorporating  only  the  more 
conservative  change  (i.e.,  the  wind 
speed  adjustment  fector).  In  this  case, 
the  modeling  shows  higher 
concentrations  than  Exxon's  modeling 
results  but  constituents  still  do  not 
exceed  health-based  levels  (e.g.. 
benzene  levels  would  be  right  at  the 
health-based  level  of  0.1  ^g/m').' 
Therefore,  imder  either  approach, 
Exxon's  modeling  shows  acceptable 
results. 

Although  both  approaches  show  no- 
migration,  EPA  believes  that  the  revised 
modeling  is  more  reaUstic,  in  that  it 
more  closely  follows  EPA's  guidance 
and  Exxon's  actual  operating 
conditions.  EPA  also  concluded  that,  if 


>  One  group  of  commantan  argued  that  the 
cumulative  effect  of  multiple  constituaata  ahould  be 
accounted  for.  EPA  disagrees.  This  issue  is 
discussed  in  Section  IV  of  today's  notice. 

'Multiplying  Exxon's  projected  releases  by  1.4. « 
one  commenter  did.  yields  a  benzene  release  rate 
of  0.12  ^g/m>,  which  rounds  to  a  rate  of  0.1  )ig/m>. 
EPA  notes  that  the  Agency's  HBL  for  beniane  in  air 
has  also  been  rounded  from  0.12  to  0.1  |ig/m>. 


the  model  were  to  be  rerun,  it  was  most 
reasonable  to  rerun  the  model  by 
including  all  legitimate  modifications 
suggested  by  commenters.  In  either  case, 
EPA  notes  that  Exxon's  modeling  shows 
no-migration.  Furthermore,  the  required 
air  monitoring  program,  which  at  mis 
point  can  only  take  place  after  the 
variance  has  been  granted,  will  allow 
confirmation  of  the  conservatism  in  the 
modeling  analysis. 

Commenters  also  argued  that  Exxon's 
air  modeUng  was  not  conservative  in 
that  it  used  average  waste 
characterization  data  rather  than 
reasonable  worst-case  data  (e.g..  data 
reflecting  a  95%  confidence  level).  EPA 
believes  that  average  data  are 
appropriate  for  air  emissions,  because, 
as  explained  in  the  proposal,  HBLs  for 
air  (which  are  based  on  chronic  toxicity 
levels)  are  based  on  annual  averages. 
Nevertheless,  EPA  acknowledges  that 
waste  variability  is  a  legitimate  concern, 
particularly  where  modeled  releases  are 
within  an  order  of  magnitude  of  an  HBL. 
Therefore,  as  a  condition  of  today's 
decision.  EPA  is  restricting  the  total 
mass  of  benzene  that  may  be  placed  on 
the  NSLTU  to  the  amount  used  by 
Exxon  in  its  modeling.  This  condition  is 
discussed  in  more  detail  in  Section  m. 

5.  Other  Elements  of  EPA's  Finding 

The  major  elements  of  EPA's  no- 
migration  finding  are  based  on  the 
NSLTU's  site  chuacterization.  waste 
analysis  data,  monitoring  data  from  past 
activities  at  the  site,  and  Exxon's 
modeling.  Exxon's  permit  requirements 
and  the  conditions  of  today's  varianoa 
will  ensure  that  Exxon  continues  to 
operate  the  unit  in  a  way  that  prevents 
migration.  Furthermore,  Exxon's 
monitoring  network,  also  required  by 
the  permit,  will  allow  detection  of 
releases  (if  any  were  to  occur)  at  the 
earUest  practicable  time. 

Beyond  these  major  considerations, 
several  other  important  factors  entered 
into  EPA's  finding.  These  include: 

(1)  A  review  of  run-on  and  run-off 
associated  %vith  storms.  The  NSLTU  was 
specifically  designed  to  contain  the  run- 
off from  a  24-hour,  25-year  storm,  as 
required  by  RCRA  and  Montana  state 
law.  In  foct,  however,  the  imit's  berms 
are  sufficiently  high  to  contain  a  24- 
hour.  100-year  storm  for  the  area. 
(Therefore,  the  concerns  of  several 
commenters  that  designs  should  meet  a 
100-year  storm  level  rather  than  a  25- 
year  storm  level  are  moot.)  Also,  the 
unit  is  located  outside  the  Yellowstone 
River  500-year  flood  plain. 

(2)  Data  in  the  record  indicating  that 
tornados  and  earthquakes  are  unlikely 
(and  unpredictable)  events  (NEBP- 
S0003,  Section  10).  Therefore,  no 
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special  measures  to  address  these 
possible  concerns  were  necessary. 

(3)  EPA  Regional  and  State  experience 
with  Exxon's  operations  at  the  NSLTU. 
While  commenters  pointed  out  certain 
inspection  reports  dting  possible 
violatirais  at  the  refinery,  they  were 
either  unrelated  to  the  NSLTU,  minor  in 
nature,  or  (in  some  cases)  subsequently 
shown  not  to  be  violations.  Generally,  it 
is  the  view  of  EPA's  Region  Vm  office 
and  the  Montana  DHES  office  that 
Exxon's  NSLTU  is  a  well-operated  unit. 

(4)  Exxon's  certiflcation  of 
compliance  with  other  environmental 
UiWs.  Commenters  suggested  that 
Exxon's  Billings  refinery  does  not  meet 
Clean  Air  Act  NESHAP  standards  for 
benzene.  According  to  EPA  Region  Vm, 
however,  Exxon  is  in  compliance  with 
the  standards  because  its  total  benzene 
waste  generation  rata  at  the  entire 
refinery  is  2.3  metric  tons  per  year  (well 
below  the  NESHAP  threshold  of  10 
metric  tons  per  year  (40  CFR  61)). 

(5)  Exxon  s  use  of  validated  and 
widely  accepted  models  in  its  modeling 
analyses  and  the  acceptability  of  its 
analytical  data.  Where  Exxon's  data  did 
not  meet  EPA's  standards,  EPA  did  not 
accept  or  use  them  in  its  analysis. 

B.  Discussion  of  Conditions 

Today's  decision  to  grant  a  no- 
migration  variance  to  Exxon  for  disposal 
of  restricted  hazardoxis  wastes  at  the 
NSLTU  is  subject  to  a  series  of 
conditions  on  Exxon's  operations  that 
will  ensiire  that  migration  will  not  occur 
and  that  the  variance  can  be  effectively 
enforced.  These  conditions  are 
discussed  below. 

Hazardous  waste  characterization 
and  monitoring.  As  proposed.  Exxon 
must  comply  with  Montana  State  permit 
conditions  with  regard  to 
characterization  of  wastes  disposed  of  at 
the  NSLTU,  and  monitoring  of  ground 
water,  soil,  and  soil-pore  liqmds  at  that 
unit.  The  results  of  this  characterization 
and  monitoring  roust  be  provided  to 
EPA  Region  VUI  on  the  same  schedule 
as  they  are  provided  to  the  State  of 
Montana  Department  of  Health  and 
Environmental  Sciences  (DHES)  under 
the  facility's  permit.      

In  addition,  under  40  CFR  268.6(f), 
Exxon  must  notify  EPA  within  10  days 
if  it  determines  through  its  monitoring 
that  there  has  been  migration  of  a 
hazardous  constituent  beyond  the  unit 
boundary.  As  proposed  in  the  March  26. 
1992  notice  (57  FR 10478),  the  levels 
shown  in  Table  2  for  the  principal 
hazardous  constituents  (PHCs)  listed  in 
Exxon's  Montana  Hazardous  Waste 
Permit  would  constitute  migration  for 
ground  wat»  at  the  unit  boundary,  soil- 


pore  liouids  below  the  treatment  zone 
and  soils  below  the  treatment  zone.^ 

TABLE  2.— Health-Based  Levels  for 
Ground  Water.  Soil-Pore  Liquid 
AND  Soils  for  Exxon's  No-Migra- 
tion Variance 


Heamvbased  level  (HBL) 

ConsUkjent 

Ground 

(PHC) 

water  and 

soH-pore  Ho- 

uid(mgA.) 

Sol(mg/kO) 

Antf>racene 

N/A 

N/A 

Benzene  

5x10-» 

2x10* > 

Benzo(a)an- 

tvacene  

1x10-4 

2x10-« 

Benzo  (b)  iuo- 

fanthene 

2x10-4 

N/A 

Benzo(a)pyrena 

2x10-4 

1x10-t 

Chromium 

1x10- > 

4x10*1 

Chrysene 

2x10-4 

N/A 

Cresds 

2x10-0 

4x10*J 

2.4-0imethy«- 

phenol „.. 

7x10- « 

2x10*» 

Ethylt)enzene .... 

7x10-1 

8x10*J 

FKioranthene  .... 

1x10*0 

3x10*3 

Laad  ~..... 

I.SxIO-J 

N/A 

■"wSyiyl" 

naphthalene  . 

N/A 

N/A 

Naphthalene  ..... 

1x10*0 

3x10*» 

Phenanttwane  .~ 

N/A 

N/A 

Phenol 

2x10* » 

5x10*4 

1x10*0 

2x10*J 

Toluene 

1x10*0 
1x10* « 

2x10*4 

Xylenes 

2x10*» 

N/A— No  healttvt>ased  level  is  avaflable. 

Monitoring  for  air  migration,  which  is 
not  required  by  the  Montana  Hazardous 
Waste  Permit,  is  discussed  below. 

Sampling  of  non-hazardous  and  non- 
restricted  waste  streams.  As  proposed, 
Exxon  must  collect  samples  of  the  TC- 
hazardous  Tank  Bottoms  and  the  non- 
hazardous  wastestreams  (Boiler  House 
Lime  Sludge;  Cooling  Tower  Sludge; 
and  DEA  Sludge)  and  analyze  them  for 
all  of  the  constituents  on  the  list  of 
"Petroleum  Constituents  of  Concern."  A 
copy  of  this  list  is  provided  in  today's 
RCRA  regulatory  docket  (NEBP-S0102). 
Exxon  must  analyze  four  representative 
samples  of  these  wastestreams,  or  where 
a  waste  is  infrequently  generated,  a 
sample  each  time  the  waste  is  generated 
for  a  {>eriod  of  two  years  from  variance 
issuance.  Theresults  of  the  analyses 
must  be  provided  in  a  written  report  to 
EPA  Region  Vm  within  60  days  of  the 
last  application  of  these  wastes  in  each 
operating  season. 

As  discussed  in  the  proposal,  the 
waste  analysis  will  confirm  the 
composition  of  non-hazardous  waste, 
which  is  subject  to  fewer  analytical 


UMI 


*Aa  discuuad  in  Section  V.  nigraUon  of  oUMr40 
CFK  261,  appaidix  vm  conitituMiU  aboTt 
huvdmu  w««b  iwould  alio  ooiutitula  nugratioo. 


requirements  under  the  Montana 
permit.  Also,  Exxon  may  rely  on  the  TC- 
tank  bottom  data  to  seek  a  modification 
to  this  variance  to  allow  the  waste's 
inclusion  once  it  becomes  subject  to  the 
land  dispcMal  restrictions. 

Confirmatory  air  monitoring.  Exxon 
must  conduct  confirmatory  air  quality 
monitoring  at  the  NSLTU  during  the 
first  July- August  after  variance  issuance 
to  confirm  the  conservatism  of  the 
modeling  estimates.  The  monitoring 
must  meet  the  standards  described  in 
the  approved  plan  found  in  "Response 
to  Technical  Evaluation"  Attachment 
22,  a  copy  of  which  is  provided  in  the 
RCRA  regulatory  docket  for  today's 
notice,  liae  results  of  the  monitoring 
must  be  compared  to  concurrent  short- 
term  modeling  (i.e.,  for  the  same  source 
and  dispersion  conditions,  and  same 
monitor  locations,  as  those  that 
occurred  during  the  monitoring  period). 
This  comparison  will  be  used  to  confirm 
the  conservatism  of  the  average  annual 
air  quality  results  consistent  with 
APAM.  Ebcxon  must  provide  the  written 
results  of  the  air  monitoring  program, 
including  any  revisions  to  the  modeling 
estimates,  to  EPA  Region  vm  within  90 
days  of  the  last  air  monitoring  sample 
collection.^ 

Limitation  on  total  benzene.  The  total 
amoimt  of  benzene  that  may  be 
disposed  of  at  the  NSLTU  may  not 
exceed  49  Kg  (108  poimds)  per  calendar 
year.  Exxon  must  determine  the  benzene 
content  of  each  waste  stream  prior  to 
placement  at  the  land  treatment  unit. 
Representative  samples  of  each  waste 
stream  must  be  analyzed  for  benzene  as 
they  are  generated  during  the  land 
application  season  in  accordance  with 
SW-846.0  The  term  "as  generated" 
means  each  time  the  wastes  are  removed 
from  the  wastewater  system,  created 
through  a  spill,  or  a  tank  is  cleaned  out, 
and  the  wastes  are  taken  to  the  land 
treatment  unit,  which  may  be  several 
times  a  year.  A  summary  of  these  waste 
analyses  must  be  provided  to  EPA 
Region  Vni  within  60  days  of  the  last 
application  of  waste  in  each  operating 
season.  When  the  limit  of  49  Kg  benzene 
is  reached,  no  additional  waste 
containing  detectable  levels  of  benzene 
may  be  disposed  of  at  the  NSLTU  until 


•  In  the  unlikdy  avont  that  (he  air  monitoring 
ratulla  indical*  tailur*,  Exxon,  undor  40  CFR 
26S.6(e),  Bual  noUfy  EPA  within  10  dayt  of 
confinning  thia  tact  Saction  288.6(e)(2)  requires  the 
tKility  owner/oparator.  aubiact  to  a  no-migration 
variance,  to  notify  EPA  within  10  dayt  of 
discovering  that  a  condition  at  the  site  which  was 
modeled  or  predicted  in  the  petition  doee  not  occsr 
as  predicted. 

•Teat  Methods  for  Evaluati^  Solid  Waste 
PhyticalA3Mnical  Mediods.  EPA.  SW-a46.  This 
docnmant  is  available  from  the  Govanunent 
Printing  OfBc*, 
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the  next  calendar  year.'  The  above 
change  from  the  proposal  is  justified  by 
EPA's  additional  analysis  of  the 
modeling  results  for  the  air  pathway 
based  on  comments.  The  benzene  limit 
represents  the  total  annual  loading  of 
benzene  assumed  by  Exxon  in  its  air 
modeling.  While  EPA  believes  that  the 
air  modeling  is  conservative,  it  also 
acknowledges  that  predicted  releases  of 
benzene  are  relatively  close  to  the 
health-based  level  (as  discussed  in 
Section  111(A)(4)).  Therefore— in  the 
absence  of  actual  monitoring  data — EPA 
concluded  that  it  could  not  make  a  no- 
migration  finding  to  a  reasonable  degree 
of  certainty,  unless  some  limit  were  set 
on  the  total  annual  benzene  loading. 
EPA  concluded  that  the  most  prudent 
limit  would  be  the  actual  loading 
determined  by  Exxon  through  its  waste 
analysis  and  used  by  Exxon  in  its 
modeling.  Under  E^ocon's  model  as 
rerun  by  EPA.  this  loading  would  put 
Exxon  at  50%  of  the  HBL.  EPA 
concluded  that  this  margin  of  error  is 
reasonable  given  that  it  reflects  the 
actual  data  provided  by  Exxon  and  that 
the  limit  would  not  lead  to  migration  at 
the  health-based  level,  even  under  the 
most  conservative  modeling  approach 
suggested  by  the  commenters. 

Vehicle  decontamination  station. 
Exxon,  must  install  the  vehicle 
decontamination  station  at  the  NSLTU 
proposed  in  "Response  to  Technical 
Evaluation"  Attachment  2,  (located  in 
the  RCRA  regulatory  docket  for  today's 
notice),  or  one  that  provides  no  less 
adequate  protection,  prior  to  application 
of  any  restricted  wastes,  and  must 
decontaminate  all  vehicles  before  they 
leave  the  unit.  The  decontamination 
station  must  be  constructed  so  as  to 
restrict  access  to  and  from  the  land 
treatment  unit  and  prevent  trackout  of 
hazardous  constituents  on  vehicles. 
Notification  of  installation  of  this 
station  shall  be  sent  to  the  EPA  Region 
VIII  Montana  Operations  Office  within 
30  days  of  installation.  Exxon  submitted 
a  permit  modification  to  its  Montana 
Hazardous  Waste  Permit  in  1992  to 
install  this  vehicle  decontamination 
station. 

IV.  Discussion  of  Major  Issues  Raised 
by  Commenten 

In  response  to  its  proposed  decision, 
EPA  received  a  total  of  94  written  and 
oral  comments.  Today's  decision  is 
based  on  a  careful  review  of  these 
comments. 


'  Of  course,  based  on  air  monitoring  data  or  other 
information,  Exxon  may  petition  EPA  to  raise  at 
entirely  eliminate  the  limit  on  benzene  loading. 
Any  reivisioo  of  the  variance  in  response  to  such  a 
petition  «rauld  be  subject  to  public  notice  and 
comment  under  the  procedures  of  40  CFR  268.6. 


The  majority  of  the  commenters 
supported  EPA's  proposed  decision  to 
grant  a  no-migration  variance  to  Exxon, 
although  several  argued  that  EPA's 
standards  were  unrealistically  stringent. 
The  Agency  also  received  comments 
disagreeing  with  its  proposed  decision 
from  an  industry  trade  association, 
several  national  and  local 
environmental/public  interest  groups, 
and  numerous  individuals.  These 
commenters  presented  both  legal  and 
technical  arguments  against  the 
Agency's  proposed  variance.  The  legal 
issues  revolved  around  EPA's 
interpretation  of  the  statutory  standard 
of  no  migration  and  the  degree  of 
certainty  necessary  for  a  no-migration 
determination.  The  technical  comments 
focused  on  the  completeness  and 
adequacy  of  Exxon's  petition,  including 
waste  characterization,  site 
characterization,  fate  and  transport 
modeling  (air  and  unsaturated  zone), 
and  the  monitoring  systems;  EPA's 
derivation  of  health-based  levels:  and 
similar  issues.  The  major  issues  raised 
by  commenters  are  discussed  below. 

The  Agency  has  also  responded  to 
each  of  the  comments  on  the  proposed 
notice  in  a  document  "Summary  and 
Response  to  Public  Comments  Received 
Regarding  EPA's  Proposed  Decision  to 
Grant  a  Variance  from  the  Land  Disposal 
Restrictions  to  Exxon  Company,  U.S.A., 
Billings,  Montana"  provided  in  the 
docket  for  today's  notice.  All  comments 
(including  a  transcript  of  the  public 
hearing)  are  also  included  in  the  docket. 

A.  Reasonable  Degree  of  Certainty 

Section  3004(d)-(g)  of  RCRA  requires 
that  petitioners  for  a  no-migration 
variance  demonstrate,  to  a  "reasonable 
degree  of  certainty,"  that  there  will  be 
no  migration  of  hazardous  constituents 
for  as  long  as  the  waste  remains 
hazardous.  One  group  of  commenters 
argued  that  Congress  established, 
through  this  standard,  a  stringent 
burden  of  proof  for  no-migration 
variances,  one  that  differed  frttm  the 
traditional  "preponderance  of  the 
evidence"  standard  in  civil  and 
administrative  proceedings.  The 
commenters,  citing  the  Steadman 
doctrine,  argued  that  Congress  may.  and 
in  this  case  did,  impose  a  higher 
standard  of  proof  to  govern 
administrative  decision-making.  The 
commenters  also  argued  that,  in 
construing  the  "reasonable  degree  of 
certainty"  standard  in  state  statutes, 
courts  have  equated  the  standard  to  the 
level  of  proof  required  in  criminal  cases, 
that  is,  EPA's  conclusion  must  be  free 
torn  any  reasonable  doubts. 

EPA  agrees,  of  course,  that  Congress 
specifically  required  that  no-migration 


variance  petitioners  demonstrate  no 
migration  of  hazardous  constituents  "to 
a  reasonable  degree  of  certainty."  See  42 
U.S.C.  6924  (d)(1).  (e)(1)  and  (g)(5). 
However,  EPA  does  not  agree  with  the 
commenter's  interpretation  of  this 
standard  of  proof.  "ITlhe  task  of 
determining  the  appropriate  standard  of 
proof  •  •  '  is  one  of  discerning 
congressional  intent  •  *  •"  Steadman 
v.  SEC.  450  U.S.  91,  97  n.  10  (1981).  In 
this  case,  the  commenters' 
interpretation  of  the  standard  is 
unsupported  by  Congressional  intent. 
While  the  Agency  acknowledges  that 
Congress  mandated  a  standard  of  proof 
arguably  different  from  the  traditional 
"preponderance  of  the  evidence" 
standard,  EPA  does  not  agree  that 
requiring  proof  "to  a  reasonable  degree 
of  certainty"  is  equivalent  to  demanding 
proof  "beyond  a  reasonable  doubt." 
Neither  the  language  of  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA),  nor  its 
legislative  history  supports  the 
commenters'  proposition. 

Had  Congress  intended  petitioners  to 
prove  no  migration  "beyond  a 
reasonable  doubt,"  Congress  would 
have  used  this  well-known  language 
when  drafting  HSWA.  The  "beyond  a 
reasonable  doubt"  standard  is 
commonly  utilized  in  the  criminal  law. 
and  in  some  instances,  tort  law; 
nonetheless.  Congress  did  not  choose  to 
impose  the  strict  burdens  of  this 
standard  upon  section  3004  petitioners 
and  accordingly  did  not  include  it  in  the 
applicable  sections  of  HSWA.  Congress 
specifically  required  that  petitioners 
demonstrate  no  migration  "to  a 
reasonable  degree  of  certainty" — ^not 
"beyond  a  reasonable  doubt." 

Tne  legislative  history  also  provides 
no  support  for  the  commenters'  position 
that  "a  reasonable  degree  of  certainty" 
is  analogous  to  "beyond  a  reasonable 
doubt."  In  the  three  instances  of 
Congressional  discussion  on  the  issue, 
the  standard  was  never  equated  with  the 
"beyond  a  reasonable  doubt"  standard. 
The  Senate  Report  explained  that  "the 
phrase  'reasonable  degree  of  certainty'  is 
intended  to  discount  only  the 
unpredictable  future  events."  S.  Rep. 
284,  98th  Cong.,  2nd  Sess.  IS  (1984). 
Therefore,  in  making  a  no-migration 
determination,  the  Agency  would  be 
required  to  consider  only  future  events 
that  the  petitioner  could  reasonably 
predict.  The  petitioner  need  not  prove 
with  absolute  certainty  (or  indeed, 
"beyond  a  reasonable  doubt")  that  no 
migration  will  occur;  rather,  the  petition 
must  rationally  lead  the  Agency  to 
conclude,  based  on  a  reasonable 
prediction  of  future  events,  that  no 
migration  of  hazardous  constiturats  will 
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occur  for  as  long  as  the  waste  remains 
hasardous. 
In  floor  debates,  one  senator  stated: 


Although  (the  legislationl  placet  •  difficult 
test  for  the  Admlnistretor  to  mast  in  making 
a  decision  to  allow  a  watte  to  continue  land 
disposal,  it  recognins  that  cntain  typaa  of 
land  disposal  can  be  appropriate  and 
environnientally  sound. 

129  Cong.  Rec  S9153  (daily  ed.  July  25, 
1984)  (statement  of  Sen.  Bmtsen) 
(emphasis  added).  This  statement  was 
not  subseouently  questioned  or 
diallenged.  Thus,  Congress  envisioned  a 
strict  standard,  but  one  not  so  strict  as 
to  preclude  land  disposal  of  hazardous 
waste  in  all  instances.  The  extreme 
interpretation  of  the  commenters, 
however,  would  likely  have  such  a 
result 

Lastly,  the  House  Committee,  in 
discussing  the  "certain  limited 
circumstances"  where  land  disposal  of 
hazardous  wastes  might  be  appropriate, 
expressed  the  standard  to  require 
"reasonable  certainty  that  wastes  will  be 
contained  in  the  very  long-term  (i.e.,  at 
least  several  hundred  years)  and  a  very 
low  likelihood  that  corrective  action 
would  ever  become  necessary."  House 
Comm.  On  Energy  And  Commerce, 
Hazardous  and  Solid  Waste 
Amendments  Of  1984,  H.  Rep.  No.  198. 
98th  Cong.,  2d  Sess.,  pt.  1.  at  33, 
reprinted  in  1984  U.S.  Code  Cong,  k 
Admin.  News  5576,  5592.  This 
Congressional  statement  acknowledges  . 
that  demonstration  of  no  migration  to  an 
absolute  certainty  is  an  impossibility. 
Congress  recognized  and  accepted  that 
under  the  "reasonable  degree  of 
certainty  standard"  there  would  be  a 
"very  low  likelihood"  of  migration.  The 
strict  "beyond  a  reasonable  doubt" 
standard  proposed  by  the  commenters 
would  completely  preclude  the  "very 
low  likelihood"  of  migration  that 
Congress  found  acceptable. 

With  this  limited  legislative  guidance, 
it  is  appropriate  for  the  Agency  to 
interpret  the  "reasonable  degree  of 
certainty"  standard  to  impose  a  burden 
greater  than  the  "preponderance  of  the 
evidence"  standard,  yet  not  as  great  as 
the  "beyond  a  reasonable  doubt" 
standard.  A  "reasonable  degree  of 
certainty"  necessarily  must  be 
interpreted  as  encompassing  some 
doubt.  "IRjeasonable  certainty  *  *  * 
does  not  reouire  knowledge  beyond  a 
reasonable  doubt."  See,  United  States  v. 
Conal-VUIavicencio.  753  F.2d  785,  788 
(9th  Qr.  1985)  (defining  the  "reasonable 
certainty"  standard  in  the  context  of 
extended  border  searches  to  require  that 
"the  totality  of  facts  and  circumstances 
within  the  officers'  knowledge  of  which 
they  have  reasonably  trustworthy 


information  be  sufficient  in  light  of  their 
experience  to  warrant  a  firm  oelief  that 
a  border  crossing  has  occurred").  In 
other  words,  proof  to  a  reasonable 
degree  of  certainty  does  not  eliminate 
uncertainty,  rather  it  reduces 
uncertainty  to  that  which  is 
"reasonable." 

Thus,  EPA  interprets  the  "reasonable 
degree  of  certainty"  standard  to  require 
that  a  petitioner  provide  reasonably 
trustworthy  information  and  data  such 
that  the  totality  of  the  fects  and 
circumstances  within  the  Agency's 
knowledge  are  sufficient,  given  its 
scientific  and  technical  expertise,  to 
warrant  "a  firm  belier'  that  no 
migration  of  hazardous  constituents 
from  the  injection  zone  will  occur  so 
long  as  the  waste  remains  hazardous. 
The  petition  requirements  at  40  CFR 
268.6  ensure  that  the  Agency  is 
presented  with  the  appropriate 
information,  data,  and  modeling 
predictions  upon  which  to  make  a  no- 
migration  determination.  The  Agencry, 
based  upon  its  scientific  expertise  and 
its  thorough  review  of  Exxon's  no- 
migration  petition  and  comments 
thereto,  firmly  believes  that  no 
migration  will  occur  from  the  NSLTU. 
Therefore,  the  "reasonable  degree  of 
certainty"  standard  has  been  met. 

B.  Definition  of  Migration 

Two  groups  of  commenters 
questioned  EPA's  definition  of  "no- 
migration"  because  it  allows  releases  at 
or  below  health-based  levels.  The 
Agency,  however,  continues  to  believe 
that  the  interpretation  presented  in  the 
March  26, 1992  proposal  (57  FR 10478) 
is  consistent  with  the  statute  and  notes 
that  this  definition  is  further  supported 
by  the  court  case  NBDC  v.  EPA,  907 
F.2d  1146  (DC Or.  1990),  which 
discussed  the  no-migration  standard  as 
it  applies  to  underground  injection 
wells.  In  that  decision,  the  Court 
accepted  EPA's  interpretation  of  "no 
migration  of  hazardous  constituents 
fit>m  the  disposal  unit  or  injection  zone 
for  as  long  as  the  wastes  remain 
hazardous"  to  mean  no  migration  of 
constituents  above  hazardous  (or  health- 
based)  levels  {NRDCv.  EPA,  907  F.2d  at 
1162).  Based  on  this  case,  EPA  decided 
to  retain  this  standard  in  its  final 
decision  to  grant  a  conditional  no- 
migration  variance  to  the  Department  of 
Energy's  Waste  Isolation  Pilot  Plant 
(WIPP)  (55  FR  47700.  November  14, 
1990).  liie  Agency  is  also  using  this 
definition  of  no  migration  in  its  final 
decision  on  Exxon's  petition  for  the 
NSLTU. 

One  group  of  commenters  argued  that 
EPA  is  incorrect  in  using  the  case, 
NRDCv.  EPA,  to  justify  its  use  of  heelth- 


based  levels  at  the  land  treatment  unit 
boundary  to  define  no-migration. 
According  to  these  commenters,  EPA 
neither  addressed  the  diffisrences 
between  disposal  of  hazardous  wastes  in 
underground  injection  control  (UIC) 
wells  versus  its  disposal  in  land 
treatment  units  (LTTJ),  nor  considered 
the  statutory  distinction  between  the 
"injection  zone"  and  the  "disposal 
unit"  in  RCRA  sections  3004(d)-(g) 
when  it  applied  the  rio-migration 
standard  for  UIC  wells  to  surface  units. 
The  commenters  also  stated  that  EPA 
has  not  discussed  how  the  court's 
holding  in  NRDCv.  EPA  with  respect  to 
UIC  wells  can  be  applied  to  surface 
facilities,  especially  when  LTUs  emit 
hazardous  constituents  to  the  air 
immediately  upon  waste  application, 
while  the  waste  remains  hazardous.  The 
commenters  argued  that  EPA  could  not 
allow  "some  migration"  via  the  air 

Eathway  while  the  waste  remained 
azardous  on  the  surface  of  the  land 
treatment  unit.  . 

The  no-migration  standard,  upheld  in 
NRDCv.  EPA.  states  that  no-migration  is 
achieved  so  long  as  constituents  do  not 
migrate  at  hazardous  levels  {NRDCv. 
EPA.  907  F.2d  at  1160).  While  EPA 
recognizes  the  physical  and  operational 
differences  between  UIC  wells  and 
LTUs,  it  believes  that  the  no-migration 
standard  of  NRDC  v.  EPA  is  not  only 
applicable  to  UIC  wells,  but  to  other 
disposal  units  as  well.  The  court 
recognized  that  the  standard  it  was 
affirming  applied  to  all  land  disposal 
methods  when  it  permitted  EPA  to 
"read  this  'no  migration'  standard  (of 
RCRA  section  3004(d).  (e)  and  (g)l  into 
subsection  (0  as  well,  in  the  interests  of 
uniform  treatment."  NRDCv.  EPA.  907 
F.2d  at  1159.  While  the  court  may  have 
been  specifically  examining  Agency 
regulation  of  UIC  wells,  the  no- 
migration  standard  uniformly  applies  to 
all  land  disposal  methods  covered  by 
RCRA  sections  3004(d)-(g). 

In  arguing  that  the  NRDC  v.  EPA 
decision  does  not  apply  to  land 
treatment  units,  the  commenters 
misconstrue  the  court's  decision.  The 
commenter  does  not  acknowledge  that 
the  phrase  "migration  of  hazardous 
constituents,"  as  interpreted  by  the 
court,  contains  a  concentration 
component  (i.e.,  constituents  must  move 
beyond  the  unit  boundary  at  hazardous 
levels  to  constitute  "migration").  In 
today's  decision,  EPA  has  concluded 
that,  upon  application  of  prohibited 
hazardous  waste  to  the  NSLTU, 
constituents  will  not  migrate  at 
hazardous  levels  from  the  land 
treatment  unit  (by  air  or  by  any  other 
medium).  The  fact  that  hazardous  waste 
remains  in  the  unit  is  irrelevant,  as  long 
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as  constituents  are  not  above  health- 
based  levels  at  the  time  they  pass  the 
unit  boundaries.  (Despite  the 
commenters'  argument,  the  situation  for 
land  treatment  imits  is  directly 
comparable  to  imderground  injection 
wells  with  respect  to  the  no-migration 
standard:  the  court  decision  was  not 
based  on  the  conclusion  that  there  was 
no  longer  any  hazardous  waste  in  the 
injection  zone  at  the  time  de  minimis 
levels  of  constituents  crossed  the  unit 
boundary,  but  rather  that  those 
constituents  were  not  inherently 
hazardous  when  they  left  the  zone 
[NRDCv.  EPA.  907  F.2d  at  1159).  EPA 
has  made  this  same  finding  in  today's 
decision.  For  these  reasons,  EPA  has 
retained  its  proposed  approadi  to 
defining  "no  migration." 

C.  Derivation  of  Health-Based  Levels 

To  define  levels  of  release  that  would 
constitute  "migration"  (or,  alternatively, 
to  define  de  minimis  releases  that  do  not 
amount  to  migration),  EPA  relies  on  . 
what  it  calls  health-based  levels  (HBLs). 
These  are  levels  or  concentrations  of  a 
hazardous  constituent  that  woiild  be 
acceptable  (for  example,  that  would 
pose  a  one  in  a  million  probability  of 
adverse  health  effects)  human  exposure 
for  a  lifetime  at  the  unit  boundary.  The 
health-based  levels  used  in  today's 
decision  are  based  on  the  most  up-to- 
date  toxicological  information  available 
to  EPA,  combined  with  standard 
conservative  exposure  assumptions  for 
inhalation  and  ingestion.  These  levels 
were  made  available  for  pubUc 
comment  together  with  EPA's  proposed 
decision  (NEBP-S0043);  HBLs  for  the 
principal  hazardous  constituents  (PHCs) 
in  the  permit  are  shown  in  Tables  1  and 
2  of  this  notice. 

While  some  commenters — as 
discussed  above— completely  opposed 
EPA's  use  of  any  HBLs,  EPA  also 
received  numerous  comments  on  the 
way  it  derived  the  HBLs  in  the  proposal 
(57  FR  10478,  March  26, 1992).  EPA's 
HBLs,  as  explained  earlier,  are  based  on 
the  Agency's  most  up-to-date 
toxicological  data,  combined  with 
standard  exposure  assimiptions 
reflecting  lifetime  exposure. 

EPA  received  comments  claiming  that 
the  HBLs  were  excessively  high  and 
excessively  low.  Commenters  arguing 
that  EPA's  numbers  were  too  high 
generally  cited  constituents  where  the 
HBL  was  relatively  high— e.g.,  the  HBL 
for  soil  ingestion  of  xylene  is  200,000 
mg/kg.  On  the  other  hand,  commenters 
taking  the  other  position  cited  numbers 
that  were  well  below  levels  accepted 
under  other  regulatory  regimes,  or 
general  background  levels.  For  example, 
one  commenter  pointed  out  that  the 


HBL  for  benzene  in  air  was  3000  times 
below  OSHA's  workplace  standard,  and 
100  times  below  general  ambient  urban 
levels  of  benzene.  Also,  while  several 
commenters  argued  that  the  exposure 
assumptions  behind  EPA's  nimibers  are 
extremely  conservative,  given  plausible 
exposures  at  the  unit  boimdary, 
commenters  did  not  challenge  the 
toxicological  basis  of  EPA's  HBLs. 

In  today's  decision,  EPA  is  retaining 
the  proposed  HBLs.  EPA  recognizes  Uiat 
some  of  the  HBLs — as  a  few  commenters 
pointed  out— appear  relatively  high. 
These  numbers,  however,  have  been 
widely  used  in  EPA  risk  assessments  in 
other  contexts.  Furthermore, 
commenters  provided  no  data  to  suggest 
alternative  numbers.  More  important, 
the  constituents  dted  as  high  did  not 
drive  EPA's  analysis.  In  air,  for  example, 
the  critical  constituents  were  benzene 
and  arsenic,  which  have  very  low  HBLs 
based  on  chronic  risks.  Therefore,  EPA 
believes  the  commenters'  concerns 
about  a  few  less  critical  constituents 
with  relatively  high  HBLs  are 
imfounded. 

EPA  aclmowledges  that  the  "exposure 
assumptions"  underlying  its  use  of 
HBLs  in  the  context  of  no-migration 
determinations  are  very  conservative 
(and  do  not  necessarily  reflect  the  actual 
conditions  at  the  NSLTU).  That  is, 
EPA's  levels  are  based  on  the 
assumption  that  direct,  life-time 
exposure  occurs  at  the  unit  boundary — 
a  condition  that  does  not  exist  at  this 
site.  Thus,  "migration"  would  occur  via 
the  air  pathway  if  a  person  living  at  the 
edge  of  the  unit  for  a  full  life-time  (i.e., 
70  years)  would  experience  anything 
greater  than  a  one  in  a  million  increased 
probability  of  death  due  to  exposure  to 
any  40  CFR  261,  Appendix  Vm 
hazardous  constituent.  Similarly, 
migration  would  occur  through  the 
ground  water  pathway  if  risks  would  be 
unacceptable  to  a  person  drinking  soil- 
pore  liquid  (leachate)  firom  below  the 
treatment  zone  as  his  or  her  sole  source 
of  water  over  a  lifetime. 

EPA  took  this  conservative  approach 
to  defining  no-migration  because  of  the 
Congressional  direction  that  the  "no- 
migration"  standard  is  high.  EPA 
beUeves  that  Congress  intended  that 
EPA  use  a  true  de  minimis  level  without 
allowances  for  attenuation  outside  the 
unit  boundary  or  assumptions  that 
exposure  would  not  occur.  Furthermore, 
the  Agency's  use  of  HBLs  for  no- 
migration  determinations  has  been 
judicially  approved  (NRDCv.  EPA  .  907 
F.2d  1146  (DC.  Cir.  1990)). 

Several  commenters,  while  arguing 
that  individual  HBLs  were  too  high,  also 
argued  that  EPA  should  take  the 
approach  to  mixtures  outlined  in  the 


Agency's  Mixture  Guidelines  (51  FR 
34014,  September  24, 1986)  and  further 
described  in  the  Air  Pathway 
Assessment  Methodology  (APAM) 
guidance  for  no-migration  petitioners. 
These  mixture  guidelines  were 
originally  developed  for  ride  assessment 
imder  Superfund  and  similar  programs; 
they  apply  to  situations  where  there  is 
exposure  to  multiple  constituents,  and 
they  involve  the  application  of  a 
summation  index  for  systemic  toxicants 
and  cancer  risks.  Commenters  argued 
that,  if  EPA  had  required  Exxon  to 
account  for  the  cimiulative  effects  of  all 
the  constituents  released  to  the  air  by 
performing  a  comparative  summation 
index,  as  indicated  in  EPA's  mixture 
guidelines  or  the  APAM,  the  cumulative 
impact  would  have  exceeded  the  criteria 
for  a  successful  no-migration 
demonstration.*  EPA  notes  that,  under 
the  revised  modeling  for  air  emissions, 
the  cumulative  impact  of  the  modeled 
constituents  would  not  exceed  a 
combined  one  in  a  million  risk.  More 
important,  however,  EPA  has  concluded 
that  the  approach  taken  in  the  Agency's 
mixture  guidelines  (and  in  the  ^AM 
guidance,  which  was  developed  several 
years  ago)  is  not  the  best  approadi  for 
no-migration  determinations.  The 
Agency  has  not  taken  this  approach 
because,  as  explained  in  its  August  11. 
1992  proposal,  the  determination  of 
additive  effects  involves  too  many 
imcertainties  and  would  be 
unnecessarily  conservative  (57  FR 
35940).  In  fact,  EPA's  approach  already 
has  unusually  conservative  elements 
built  in — including  the  exposure 
assumptions  and  the  1x10-^  risk  level 
for  individual  constituents  under  those 
exposure  assumptions;  EPA  believes 
that  the  additional  conservatism 
associated  with  an  additive  approach  is 
inappropriate,  especially  given  the 
implementation  issues  it  would  raise. 
Furthermore,  this  approach  is  not 
consistent  with  EPA's  approach  to 
RCRA  delistings,  which  are  analogous  to 
no-migration  determinations.  (In 
delisting  decisions,  as  in  no-migration 
decisions,  EPA  determines  whether  a 
waste  passes  or  fails  the  regulatory 
standard  by  comparing  levels  of 
individual  hazardous  constituents  in  the 
waste  to  specific  allowable  levels  for 
each  of  the  hazardous  constituents, 
generally  based  on  a  one  in  a  million 
risk.  Cumulative  effects  of  multiple 
constituents  are  not  considered.) 
EPA  believes  that  the  additive 
approach  suggested  by  the  commenters 


•Thi>  would  be  a  risk,  of  couim.  to  a  hypothatical 
parson  living  for  seventy  years  at  the  boundary  of 
the  land  treatment  unit,  rather  than  lo  any  person 
who  tvould  actually  be  exposed. 
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(and  rKommeDdad  in  its  19Q0  APAM) 
dow  not  fit  the  drcumstanoas  of  •  no- 
migration  decision  because  this 
approach  was  developed  within  the 
context  of  a  detailed  risk  assessment, 
providing  gieeter  flexibility  in 
scoounting  far  site  specific  fiMrtors  sod 
in  delsnnining  acceptable  risk  levels,  if 
EPA  had  adopted  the  Superfund 
approach,  as  racomnien(Md  bv  some 
commenters.  the  NSLTU  womd  have 
passsd  by  s  wider  msigin.  For  example, 
undw  the  ahemative  risk  assessment 
approach.  EPA  would  have  based  its 
review  on  actual  exposure,  rather  than 
hypothetical  (but  counter-factual) 
exposure  at  the  xmit  boundary,  and  it 
could  have  allowed  up  to  two  orders  of 
magnitude  greatsr  risk  (iA.  IxlO-^  risk 
vs.  lxlO-«  risk).  Fuitherraore.  EPA 
Kvould  not  heve  assumed  70-yeers 
exnosure.  since  the  lend  trestment  unit 
will  be  operating  only  twenty  additional 
years.  Under  this  risk  assessment 
spproach.  allowable  levels  of  benzene 
would  most  probebly  have  been  several 
orders  of  magnitude  higher— even 
taking  into  account  admtive  effects. 
Similarly,  under  the  Burners  and 
Industrial  Fimaoes  (BIF)  approach 
reoMnmended  by  other  commenters,  e 
higher  risk  level  (1x10 ->)  would  have 
been  acceptable,  bstead.  in  today's 
decision  [u  well  as  in  the  recently 
proposed  amendments  to  the  no- 
mi^tioD  regulations  (57  FR  35940. 
August  11, 1902))  EPA  has  taken  the 
generally  more  conservative  but  more 
easily  implemented  approach  of 
establishing  de  minimis  levels  of 
individual  hazardous  constituents  and 
defining  migratian  as  the  exceedance  of 
any  of  these  levels  at  the  unit  boundary. 
One  commenter  asked  that  the  HBLs 
used  in  EPA's  decision  remain  constant 
throughout  the  life  of  variance.  EPA 
recognizes  that  certainty  is  needed  in 
regulatory  decision-making,  and  that  the 
HBLs  on  which  its  decision  is  based 
have  been  subject  to  public  comment  in 
the  course  of  this  proceeding.  (Tlie 
numbers  were  included  in  the  docket  in 
NEBP-S0043).  EPA  does  not  intend  to 
modify  this  variance  based  on  new 
HBLs  without  providing  prior  notice 
and  opportunity  for  comment  to  Exxon 
and  the  public  However,  if  new  data 
suggest  that  individual  numbers  should 
be  raised  or  lowered.  EPA  has  the 
authority  to  amend  them,  through  a 
rulemaking  process  with  opportunity  for 
notice  and  comment 

D.  Site  Characterization 

Exxon  provided  extensive 
characterization  of  the  NSLTU 
including  information  on  the  site  soils, 
aeology.  hydrogeology,  surface  water 
hydrology,  and  meteor«>logy/ 


climatology.  EPA  reviewed  this 
informaticm  and  concluded  that  it 
satisfied  the  requirements  of  40  CFR 
268.6(a)(3).  which  specifies  that  the  no- 
migration  demonstration  include  a 
comprehensive  characterization  of  the 
unit  site,  including  an  analysis  of 
backgroimd  air,  soil,  and  water  quality. 
Sevbral  commenters  on  the  other  hand 
argued  that  Exxon  failed  to  characterise 
the  NSLTU  site  adequately  and  to 
identify  all  potential  contaminant 
migration  pathways.  The  commenters, 
for  example,  were  concerned  that  the 
well  borings  taken  beneath  the  NSLTU 
were  insuffidsnt  to  define  the  lithology 
and  composition  of  the  subsurface 
geology.  The  primary  concerns  of 
commenters  were  that  the  clay  might 
not  be  as  homogeneous  and  continuous 
as  described  by  Exxon  (i.e.,  continuous 
sand  lenses  midit  be  present  within  the 
clay)  and  that  there  were  insufficient 
data  to  establish  the  location  of  and 
direction  of  movement  of  ground  water 
in  the  uppermost  aquifer  below  the  unit. 
(For  more  discussion  on  the  sand  and 
gravel  unit  as  the  uppermost  aquifer,  see 
Section  IV.G.)  In  criticizing  the  site  and 
the  monitoring  system,  the  commenters 
in  particular  relied  on  two  1985  reports 
prepared  by  or  for  EPA  Region  Vm  that 
included  discussions  of  the  interim 
status  gnnmd-water  monitoring  system 
at  the  Exxon  refinery.  These  reports, 
while  providing  relevant  information, 
are  now  more  man  seven  years  old,  and 
are  outdated  in  important  respects.  They 
do  not,  for  example,  reflect 
improvements  to  the  monitoring  system 
imposed  through  the  Montana 
Hazardous  Waste  Permit,  issued  in 
1988,  nor  do  they  include  the  extensive 
monitoring  data  have  been  provided 
since  1985  that  support  the  no- 
migration  demonstration. 

In  summary,  the  Agency  believes  that 
the  commenters'  concerns  on  site 
characterization  are  unfoimded.  Drilling 
logs  from  18  borings  completed  at  or 
near  the  NSLTU  substantiate  that  there 
is  a  generally  continuous  clay  unit 
beneath  the  treatment  zone  (NEBP- 
S0003).  The  clay  unit  consists  of  clay 
and  silt  with  occasional,  discontinuous, 
thin  silty  sand  layers  below  ten  feet.  The 
commenters  provided  no  data  to 
support  their  belief  that  the  sand  lenses 
are  continuous,  while  on  the  other  hand 
the  numerous  borings  provide  evidence 
that  the  lenses  are  not  continuous. 

Furthermore,  Exxon  used  either  tite- 
specific  or  reasonable  worst-case 
estimates  of  soil  properties  in  its 
modeling  work  (which  is  supported  by 
more  than  11  years  of  monitoring  data) 
to  show  that  the  soils  are  suitable  for 
land  treatment.  One  commenter 
correctly  stated  that  approximately  95 


Ercent  of  the  NSLTU  has  soils 
longing  to  the  McRae  Series  not  the 
Fort  Collins  Series,  as  stated  in  the 
March  26, 1992  notice  (57  FR  10478). 
The  Agency,  however,  believes  that  the 
significance  of  this  point  is  limited, 
because  the  two  soil  series  are  very 
similar.  The  McRae  series  consists  of 
deep,  well  drained,  nearly  level  to 
strongly  sloping,  calcareous  soils,  and  is 
moderately  permeable,  while  the  Fort 
Collins  series  consists  of  well-drained 
loamy  soils  that  are  slightly  less 
permeable.  Therefore,  based  on  the 
similarity  of  the  two  soil  types  and  the 
fact  that  Exxon  used  site-specific  or 
reasonable  worst-case  soil  inputs  to  its 
modeling,  EPA  concludes  that  Exxon 
has  demonstrated  that  the  NSLTU  soils, 
regardless  of  their  classification,  are 
suitable  for  land  treatment  of  petroleum 
refinery  wastes. 

E.  Waste  Characterization 

The  analytical  data  provided  by 
Exxon  fully  characterized  the  restricted 
hazardous  wastes  (K049  and  K051)  and 
the  TC-contaminated  soils.  These  wastes 
were  analyzed  for  a  set  of  constituents 
previously  identified  by  EPA  as 
potentially  being  present  in  wastes  from 
petroleum  refining  operations  (knovm 
as  the  "Modified  Skinner  List").  The 
analytical  data  showed  that  the  types  of 
constituents  in  Exxon's  wastes  are 
typical  of  petroleum  refinery  wastes. 

Several  commenters  argued  that  the 
K049  and  K051  wastes  were  not 
completely  characterized  because  Exxon 
did  not  analyze  these  wastes  for  all  of 
the  40  CFR  261,  Appendix  Vm 
hazardous  constituents.  The  Agency 
disagrees  that  the  list  of  analytes  used 
by  Exxon,  the  "Modified  Skinner  List," 
is  not  adequate  to  characterize 
petroleum  wastes.  This  list  of  hazardous 
constituents  is  a  revision  of  the 
"Skinner  list,"  which  was  developed  by 
EPA  in  1984  to  identify  the  hazardous 
constituents  of  appendix  Vm,  40  CFR 
261.  that  are  reasonably  expected  to  be 
in,  or  derived  from  petroleum  refinery 
wastes  (K048-K052).  The  list  was  based 
on  information  from  EPA  research 
studies,  in-bouse  waste  studies  and 
analyses,  and  refinery  process 
evaluations.  In  1985,  the  "Skinner  list" 
was  modified  to  better  reflect  those 
constituents  likely  to  be  present  at  a 
petroleum  refinery  that  has  no 
associated  chemicals  manufacturing. 

EPA  further  revised  the  "Modified 
Skinner  List"  in  early  1992,  creating  a 
draft  "List  of  Constituents  of  Concern 
for  Wastes  bom  Petrolexun  Processes." 
This  list  was  based  on  additional 
analyses  of  petroleum  wastes  provided 
in  petitions  for  delisting  and  no- 
migration  variances.  The  draft  Hst  was 
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made  availriila  for  public  comment  in 
the  docket  (NESP-S0041)  for  this 
decision.  This  new  list  better  reflected 
the  hazardous  constituents  that  are  both 
consistently  present  in  petroleum 
wastes  and  for  which  analytical 
methods  are  available.  It  also  contained 
the  Toxicity  Characteristic  (TC) 
constituents  which  might  occasionally 
be  detected  in  petroleum  refinery 
wastes.  While  the  commenters  made  the 
general  argument  that  all  Appendix  Vm 
constituents  should  be  monitored  for — 
apparently  solely  on  the  grounds  that 
they  were  hazardous  constituents — they 
did  not  provide  any  information 
suggesting  that  any  additional 
constituents  would  be  present  in 
Exxon's  waste.  In  the  absence  of  this 
information,  and  in  the  absence  of  other 
specific  criticism  of  its  approach,  EPA 
does  not  believe  it  to  be  necessary  to 
expand  the  draft  list.  However,  one 
commenter  recommended  that  several 
chlorinated  organic  constituents  be 
removed  from  the  list  since  they  are  not 
typically  used  at  the  Exxon  Billings 
refinery.  In  responding  to  this  comment, 
the  Agency  determined  that  these 
chlorinated  organic  compounds  are  not 
used  in  any  appreciable  amounts  and 
are  not  produced  in  the  petroleum 
refining  process.  Therefore,  EPA  deleted 
eight  constituents  (carbon  tetrachloride, 
hexachlorobenzene, 

hexachlorobutadiene,  hexachloroethane, 
pentachlorophenol.  2,4,5> 
trichlorophenol,  2,4,6-trichlorophenol 
and  vinyl  chloride)  from  the  final  "List 
of  Constituents  of  Concern  for  Wastes 
from  Petroleum  Processes"  for  today's 
decision.  This  revised  list  is  available  in 
the  docket  for  today's  notice. 

In  the  proposal.  EPA  determined  that 
Exxon  did  not  provide  sufficient  waste 
characterization  data  on  TC-hazardous 
intermediate  tank  bottoms  (ITB)  to  cover 
this  waste  in  the  no-migration  variance. 
During  the  comment  period  Exxon 
provided  additional  information  to 
support  the  validity  of  the  analytical 
data  characterizing  this  material  and 
requested  that  the  variance  be  expanded 
to  cover  these  wastes.  EPA  reviewed  the 
additional  information  and  determined 
that,  because  of  sample  dilutions 
performed  during  the  analyses,  the 
rep>orting  limits  were  high  and  the 
resultant  data  provided  limited 
information.  The  Agency  concluded  that 
the  data  are  not  adequate  to  completely 
characterize  these  wastes  as  stipulated 
in  40  CFR  268.6(a)(2)  and  that  Exxon 
must  provide  analytical  results 
characterizing  a  minimum  of  four 
representative  samples  before  the 
Agency  can  expand  the  variance  to 
include  the  TC-hazardous  ITB  wastes. 


(Any  amendment  of  the  variance  to 
include  these  or  other  restricted 
hazardous  wastes  will  be  locally  noticed 
as  well  as  published  in  the  Federal 
Register  with  an  opportunity  for  public 
comment.) 

F.  Modeling  Assessments 

Exxon  relied  on  several  verified 
models  in  its  demonstration  of  no- 
migration.  The  models  were  either 
developed  by  EPA  (e.g.,  ISC  and 
CHEMDAT7]  or  determined  to  be 
appropriate  for  the  conditions  being 
assessed  at  the  NSLTU  (e.g.,  the  VIP 
model).  A  number  of  commenters 
agreed  with  the  Agency  that  the  use  of 
models  to  assess  the  environmental  fate 
of  waste  constituents  is  an  appropriate 
approach  for  demonstrating  no- 
migration  to  a  "reasonable  degree  of 
certainty."  At  the  same  time,  several 
commenters  criticized  the  way  Exxon 
used  EPA's  models  as  insufficiently 
conservative.  Specific  comments  on  the 
modeling  analysis  are  discussed  below. 

1.  Unsaturated  Zone  Modeling 

One  group  of  commenters  argued  that 
Exxon  used  inappropriate  and 
insufficiently  conservative  inputs  to  the 
Vadose  Zone  Interactive  Processes  (VIP) 
model,  which  was  used  to  predict 
movement  of  organics  in  the 
unsaturated  zone.  EPA  disagrees  with 
these  commenters,  and  believes  that 
Exxon,  in  fact,  used  the  correct  values 
in  the  modeling.  The  commenters 
apparently  did  not  refer  to  the  actual 
model  input  files,  but  rather  pulled 
values  from  some  tables  provided  in  the 
petition  and  assumed  that  these  were 
used  in  the  modeling.  A  quick 
examination  of  Exxon's  modeling  inputs 
(included  in  the  docket  in  NEBP-S0021 
and  NEBP-S0028)  shows  that  the  values 
in  the  worst-case  simulations  were 
significantly  longer  (more  conservative) 
than  the  values  suggested  by  the 
commenter  in  every  case  except  one 
(p)nrene].  And  in  this  case,  the  value 
used  for  pyrene  in  the  lower  treatment 
zone  is  well  within  the  range  of  values 
suggested  by  the  commenter. 

2.  Air  Quality  Modeling 

Many  commenters  addressed  Exxon's 
air  modeling  analyses.  In  general,  the 
commenters  were  concerned  about 
various  aspects  of  the  emissions 
assessment,  the  dispersion  modeling, 
and  the  impact  of  waste  variability  on 
the  air  modeling  estimates.  In  response 
to  these  comments,  EPA  reran  the 
dispersion  and  emission  models, 
incorporating  comments  that  were 
consistent  with  its  Air  Pathway 
Assessment  Methodology  (APAM) 
guidance,  and  conducted  an  analysis  of 


the  impacts  from  the  NSLTU  with  the 
intent  of  improving  the  accuracy  of  the 
emissions  and  dispersion  modeling.  The 
results  of  the  modeling  are  provided  in 
Section  111(A)(4)  of  this  notice.  The 
specific  changes  are  described  below. 

a.  Emissions  Assessment.  Commenters 
noted  that  Exxon's  emissions 
assessment  of  gas  and  particle  phase 
constituents  contained  several  very 
conservative  treatments,  including 
treatments  that  were  more  conservative 
than  those  that  were  recommended  in 
EPA's  APAM  guidance.  The  most 
conservative  aspect  of  the  gas-phase 
emissions  analysis  was  that  the  oil 
loading  rates  used  in  the  model  were 
based  on  the  most  conservative  waste 
stream,  rather  than  a  mass-weighted 
average  oil  loading  rate  that  considered 
all  waste  streams.  Exxon's  approach 
resulted  in  substantially  greater 
volatilization  than  what  would  be 
expected  using  more  representative 
input  data  in  the  CHEMDAT7  emissions 
model.  In  EPA's  revised  modeling,  the 
emission  rate  for  the  most  critical 
constituent,  benzene,  was 
approximately  50  percent  lower  than 
that  modeled  by  Exxon. 

Wind  erosion  emissions  of 
particulates  also  were  substantially 
overestimated  by  Exxon,  according  to  a 
commenter.  Exxon's  analysis  shows  that 
particulate  emissions  in  the  firat 
(winter)  and  fourth  (fall)  quarters 
account  for  approximately  50  percent  of 
total  particulate  loadings  even  though 
there  is  very  little  activity  at  the  NSLTU 
during  these  periods.  That  is,  there  are 
periods  of  snow  cover  and  frozen 
surfac.  conditions  and,  with  the 
exception  of  some  minor  activities 
associated  with  dumping  and  spreading 
contaminated  soils,  no  other  activity 
occurs  at  the  NSLTU  during  the  first 
and  fourth  quartere. 

Ehiring  the  first  quarter,  when  the 
NSLTU  has  been  essentially  inactive  for 
a  full  quarter,  the  conservatism  of 
assuming  large  particulate  loadings  is 
extreme.  EPA  modified  the  modeung 
analysis  to  reflect  this  fact.  The  fourth 
quarter  wind  erosion  contribution  also 
appears  to  be  substantially 
overestimated  by  Exxon,  but  there  were 
insufficient  data  to  reassess  wind 
erosion  in  this  quarter  and  the 
conservatism  in  the  fourth  quarter  was 
maintained. 

The  revised  wind  erosion  emissions 
assessment  of  metals  in  the  first  quarter 
considered  the  volumes  of  expected 
contaminated  soils,  specific  gravity,  and 
the  projected  5  cm  spread  depth.  EPA 
calculated  that  approximately  1-2 
percent  of  the  surface  would  have 
fi^shly  applied  contaminated  soils  and 
that  it  would  only  be  spread,  not  tilled. 
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Furthermora.  since  the  concentrations  of 
metels  are  much  lower  in  the 
contaminated  soils  (the  only  material 
susceptible  to  erosion  during  this 
period)  than  the  modeled 
concentrations  based  on  maximum  ZOI 
loadings  (e.g.,  the  concentration  of 
arsenic  is  nearly  six  times  lower),  EPA 
considers  the  likely  emission  of  metals 
during  the  first  Quarter  to  be  negli^ble. 
,'  b.  aspersion  Modeling.  When  EPA 
reran  the  dispersion  modeling,  several 
issues  raised  by  commenters  were 
addressed,  namely:  the  revised  version 
of  ISCLT  (ISCLT2)  was  used:  a  more 
refined  placement  of  the  receptor 
locations  was  used:  and  the  modeling 
methodology  described  in  the  APAM 
was  more  closely  followed  (in 
particular,  the  appropriate  wind  speed 
adjustment  factor  of  1.4  was  used).  On 
this  basis,  relatively  minor  differences 
in  the  dispersion  model  results  were 
found  (i.e.,  the  revised  annual  average 
normalized  concentrations  were  only 
approximately  five  percent  lower  than 
Ebocon's  analysis).  Therefore,  the 
changes  in  the  emission  inputs  had  a 
greater  impact  on  the  modeled  air 
quality  concentrations  (provided  in 
Table  1)  than  the  revised  dispersion 
modeling. 

EPA  reran  the  model  to  determine  the 
impact  of  what  it  considered  to  be  valid 
comments  on  its  proposed  decision.  As 
explained  in  Section  111(A)(4)  and  Table 
1.  the  revised  modeling  showed  no 
migration — in  fact  the  results  were 
somewhat  more  favorable  to  Exxon's 
case  than  Exxon's  original  modeling. 
For  the  purposes  of  today's  decision, 
EPA  believes  that  these  revised 
modeling  results  are  the  most 
appropriate  measure  of  the  NSLTU's 
performance  with  respect  to  air  quality. 
EPA  reemphasizes,  however,  that,  even 
if  only  the  comments  arguing  for  a  more 
conservative  approach  were  accepted. 
Exxon  still  would  meet  the  no-migration 
standard. 

c.  Waste  Variability.  Commenters 
were  concerned  that  variability  in 
concentrations  of  hazardous 
constituents  would  result  in  migration 
through  the  air  pathway  even  though 
the  no-migration  demonstration  showed 
that  unit  boundary  estimates  did  not 
exceed  health-based  levels.  The  Agency 
agrees  that  this  is  a  valid  concern  and 
is  placing  a  condition  on  the  variance 
such  that  benzene  loading  to  the  NSLTU 
is  limited  to  49  kg  (108  pounds)  per 
year.  This  was  the  total  load  of  benzene 
assumed  by  the  petitioner.  Benzene  was 
chosen  for  this  limit  because  its 
estimated  concentration  at  the  unit 
boundary  is  nearest  to  its  HBL  (50%).  If 
Exxon  wishes  to  apply  a  greater  benzene 
loading,  it  would  need  to  petition  to 


amend  this  variance  with  a  revised  no- 
migration  demonstration  to  support  this 
change.  This  condition  is  also  discussed 
in  Sections  in  and  VI. 

3.  Confirmation  of  Air  Modeling 
Conservatism 

One  commenter  believed  that  EPA's 
proposed  decision  to  grant  a  variance  to 
Exxon  would  violate  the  recent  court 
decision  in  Kay  v.  EPA  and  Gibraltar 
Chemical  Resources.  Inc.  No.  6:90cy582 
(Tyler  Div..  E.D.Tx..  decided  June  30. 
1992).  Gibraltar  Chemical  Resources, 
Inc.  had  petitioned  the  Agency  for  a  no- 
migration  variance  for  the  underground 
injection  of  hazardous  wastes.  The 
court,  in  Kay  v.  EPA,  determined  that 
the  Agency  had  erred  by  granting  a  no- 
migration  variance  for  an  unconstructed 
deep  injection  well  without  the  required 
mechanical  integrity  data.  Under  40 
CFR  148.20(a)(2)(iv)  (EPA  regulations 
governing  UIC  wells)  a  no-migration 
petitioner  is  required  to  provide  "the 
results  of  pressure  and  radioactive  tracer 
tests  performed  within  one  year  prior  \.o 
the  submission  of  the  petition 
demonstrating  the  mechanical  integrity 
of  the  well's  long  string  casing,  injection 
tube,  annular  seal,  and  bottom  hole 
cement."  (Emphasis  added.)  The  court 
reasoned  that  (1)  the  regulation 
contemplated  demonstration  of  the 
mechanical  integrity  data  in  the  petition 
before  EPA  could  find  the  no-migration 
standard  had  been  met;  (2)  the 
requirements  of  40  CFR  148.20(a](2)(iv) 
could  not  be  met  by  an  unconstructed 
well;  and  (3)  the  approval  process  for 
the  undrilled  well  precluded  any  public 
comment  on  the  mechanical  integrity 
data  submitted  after  the  notice  and 
comment  period  had  expired  and  the 
variance  had  been  granted.  The 
commenter  stated  that  the  court  ruled 
that  the  petitioner  needed  to  submit  all 
of  the  required  data  before  the  Agency 
could  meet  the  "reasonable  degree  of 
certainty  standard  of  the  law"  and  grant 
a  variance. 

In  this  case,  the  commenter  was 
particularly  concerned  that  the 
appropriate  air  monitoring  to  confirm 
the  air  modeling  had  not  yet  been 
conducted.  The  commenter  stated  that 
EPA  recognized  that  Exxon  had  failed  to 
verify  the  RTTZ'  modeling  results,  as 
EPA  proposed  to  allow  Exxon  to 
conduct  site-specific  air  monitoring 
after  the  variance  was  granted.  The 
commenter  recognized  that  Exxon  could 
only  conduct  the  monitoring  after 
receiving  a  no-migration  variance, 
because  without  the  variance  Exxon 
could  not  apply  the  wastes  and  conduct 


*EPA  believes  the  commenter  meant  the 
CHEMDAT/ISC  models. 


monitoring.  The  commenter,  however, 
argued  that  Exxon  had  plenty  of  time  to 
conduct  the  air  monitoring  before  the 
land  disposal  restrictions  became 
effective,  and  that  this  was  no  reason  to 
contravene  the  regulations. 

The  Kayv.  EPA  decision  does  not 
control  here.  That  decision — which 
addresses  an  underground  injection 
well — is  based  on  the  specific  regulatory 
requirements  of  40  CFR  148.20:  on  the 
other  hand,  EPA's  approval  of  Exxon's 
no-migration  petition  for  a  land 
treatment  unit  at  its  Billings  Refinery  is 
based  on  a  different  set  of  regulations — 
40  CFR  268.6.  While  the  basic  standard 
of  the  two  regulations  is  the  same 
statutory  no-migration  standard,  the 
specific  information  requirements  for  a 
petition  under  each  difrer.  These 
differences  reflect  the  different  types  of 
activities  covered  by  each  regulation.  In 
the  case  of  the  Exxon  petition,  EPA  has 
concluded  that  Exxon  provided  all  the 
information  required  in  40  CFR  268.6  to 
demonstrate  to  a  reasonable  degree  of 
certainty  that  there  will  be  no  migration 
from  the  NSLTU.  Furthermore,  unlike 
the  case  of  Kay  v.  EPA.  all  the  required 
information  has  been  subject  to  public 
notice  and  comment  before  any  final 
action  on  the  variance  by  EPA. 

The  commenter  specincally  asserted 
that  the  petitioner  did  not  meet  the 
requirements  of  40  CFR  268.6(b)(3). 
which  requires  that  models  be 
"verified"  for  accuracy  by  comparison 
with  actual  measurements.  EPA 
disagrees  with  the  commenter  on  this 
point.  The  CHEMDAT  and  ISC  models 
are  widely  accepted  and  have  been 
verified  by  the  model  developer  with 
actual  measurements.  "Model 
verification"  is  the  process  of  testing  a 
model  for  its  ability  to  predict  particular 
events  (in  this  case,  emission  rates  and 
airborne  concentrations  of  volatile  and 
particulate  material  in  the  air).  The 
model  developer  (in  this  case  EPA) 
conducts  verification  or  validation 
before  the  model  is  accepted  for  use.  In 
the  case  of  no-migration  petitions,  the 
petitioner  then  uses  site-specific 
information  to  run  the  model,  which 
provides  the  predictive  data  on  which  a 
no-migration  finding  can  be  made  (or 
alternatively,  migration  is  predicted). 
Monitoring — that  is,  the  measurement  of 
actual  concentrations  during  hazardous 
waste  management  operations — can  take 
place  only  in  this  instance  after  EPA  has 
granted  a  no-migration  variance 
allowing  waste  placement.  (It  is  for  this 
reason  that  the  regulations  only  require 
the  petitioner  to  submit  a  monitoring 
plan  as  part  of  the  petition,  rather  than 
monitoring  data  showing  no  releases  of 
hazardous  wastes  (40  CFR  268.6(c)). 
Monitoring  data  from  actual  waste 
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management  operations  are  not  required 
by  the  regulations  unless  they  are 
otherwise  already  available.) 

The  commenter  also  argued  that 
Exxon  bad  ample  time  to  conduct  air 
monitoring  before  \hi  land  disposal 
restrictions  became  efiiactive.  The 
Agency  disagrees.  Due  to  the  complex 
and  site-specific  nature  of  an  air 
monitoring  program,  the  Agency  would 
not  have  expected  Exxon,  or  any  other 
petitioner,  to  conduct  air  monitoring 
without  considerable  Agency  input  to 
arrive  at  a  mutually  acceptable 
approach.  Therefore,  although  draft 
guidance  was  available  at  the  time 
Exxon  submitted  its  petition  Quly  1989), 
the  Agency  did  not  complete  its  review 
and  approval  of  Exxon's  air  monitoring 
plan  until  just  prior  to  the  November  8, 
1990  elective  date  of  the  IDRs  for  the 
K048-K052  wastes.  Realistically,  EPA 
believes  that  Exxon  had  no  real 
opfKirtunity  to  conduct  acceptable  air 
monitoring  before  the  land  disposal 
restrictions  went  into  effect. 

G.  Ground-water  Monitoring 

The  Agency  evaluated  the  ability  of 
Exxon's  ground-water  monitoring 
system  at  the  NSLTU  to  meet  the  no- 
migration  standard.  Contrary  to  the 
claims  of  several  commenters,  EPA  did 
not  just  accept  that  the  system  was 
adequate  beoause  it  met  the  Montana 
Hazardous  Waste  Permit  standards. 
Based  on  its  independent  review  of  the 
NSLTU  site  hydrogeology.  location  and 
construction  of  monitoring  wells  (well 
logs),  placement  and  vertical  extent  of 
well  screens,  piezomethc  data, 
monitoring  data,  and  EPA/DHES 
inspection  reports,  the  Agency  found 
that  the  ground-water  monitoring  well 
system  is  acceptable  and  capable  of 
detecting  constituent  releases  to  the 
uppermost  aquifer  at  the  earliest 
practicable  time,  as  required  by  40  CFR 
268.6(a)(4). 

There  was  some  disagreement  among 
commentera  with  regard  to  which  zone 
constituted  the  uppermost  aquiferrhow 
long  the  well  screens  should  be,  and 
how  for  apart  the  wells  are  located. 
EPA's  regulations  require  ground-water 
monitoring  in  the  uppermost  aquifer. 
The  Agency  defines  the  uppermost 
aquifer  as  the  uppermost  zone  that 
could  yield  significant  quantities  of 
ground  water  (40  CFR  260.10).  (See  also 
"RCRA  Ground- water  Monitoring 
Technical  Enforcement  Guidance 
Document  (TCGD),  U.S.  EPA,  1986). 
Exxon  provided  sufficient  data  to 
establish  that  the  uppermost  aquifer  is 
located  in  a  semi-confined  sand  and 
gravel  zone  at  a  depth  between  27  and 
38  feet.  The  aquifer  is  overlain  by  a 
thick  clay  layn  that  contains  the 


piezometric  siu-face  at  18  feet  below 
ground  suxface.  Based  on  the  regulatory 
definition,  the  satiu-ated  clay  above  the 
sand  and  gravel  aquifer  is  not  the 
uppermost  aquifer  because  this  zone 
would  not  yield  significant  quantities  of 
ground  water  (i.e.,  in  this  particular 
case,  less  than  one  gallon  per  day). 

Regardless  of  the  regulatory  definition 
of  "uppermost  aquifer,"  it  was 
suggested  that  Exxon  should  monitor 
the  saturated  zone  in  the  clay  near  the 
top  of  the  water  table,  because 
constituents  Hosting  on  the  water  table 
might  escape  detection.  However,  it 
would  be  impracticable  to  monitor  the 
water  table  in  the  saturated  clay  zone 
above  the  uppermost  aquifer  because 
the  water  collected  from  this  zone 
would  not  be  suitable  for  analysis,  nor 
representative  of  the  formation's  water. 
Because  the  permeability  of  the  clay 
zone  ranges  between  10 -«  and  10-''  cm/ 
sec,  a  significant  amount  of  time  would 
be  required  to  collect  enough  water  for 
analysis.  During  this  time,  the  sample 
would  be  exposed  to  the  atmosphere, 
which  would  promote  volatilization. 
The  sample  quality  would  be  further 
degraded  by  suspended  solids  from  the 
clay  itself  which  could  cause  significant 
interferences  during  analysis,  libe 
Agency,  therefore,  relies  on  the 
imsaturated  zone  monitoring  system 
(i.e.,  soil  cores  and  soil-pore  liquids 
monitoring)  for  early  detection  of 
hazardous  constituents. 

Some  commentera  were  also 
concerned  that  the  sampling  intervals  of 
the  well  screens  (17  feet)  were  too  long. 
Monitoring  well  design  today  often  calls 
for  multiple  (or  nested)  monitoring 
wells  with  screen  lengths  of  five  to  ten 
feet,  particularly  in  complex  geologic 
circumstances:  nowever,  there  is  no 
evidence  to  suggest  that  systems  located 
in  simple  geologic  settings  that  utilize 
screen  lengths  of  up  to  20  feet  will  not 
yield  representative  samples  of  ground 
water.  EPA  evaluated  the  hydrogeology 
at  the  NSLTU  and  determined  that  the 
sand  and  gravel  zone,  the  uppermost 
aquifer,  is  fairly  homogeneous 
throughout  the  site  and  no  preferential 
pathways  (frectures,  faults,  folds  or 
solution  chaimels)  are  present  which 
would  warrant  shorter  screen  intervals. 
Thus,  the  Agency  concluded  that  the 
monitoring  well  screens  are  installed  at 
reasonable  sampling  intervals  and  allow 
the  collection  of  representative  samples 
of  ground  water  from  the  uppermost 
aquifer  at  the  NSLTU. 

Finally,  some  commenters  were 
concerned  that  the  ground-water 
monitoring  wells  were  spaced  too  far 
apart  because  a  1985  report  describing 
the  interim-status  ground-water 
monitoring  system  at  Exxon  land 


treatment  imits  indicated  that  some 
wells  were  up  to  1000  feet  apart.  These 
wells,  however,  were  not  at  the  NSLTU. 
At  the  NSLTU  the  downgradient 
monitoring  wells  are  between  400  and 
450  feet  apart  (NEBP-S0003,  Section  6) 
which  is  a  reasonable  distance 
considering  the  simple  hydrogeologic 
conditions  (no  preferential  pathways  are 
present)  as  well  as  the  uniform  waste 
application  practices  at  this  facility.  If  • 
release  were  to  occur,  the  resulting 
contamination  would  be  dilute  and 
diffuse  and  subject  to  dispersion. 
Therefore,  the  three  wells  at  the  unit 
boundary  downgradient  from  the  active 
area  are  in  reasonable  locations  to  detect 
contamination  at  the  earliest  practicable 
time. 

H.  Surface  Water 

Migration  of  hazardous  constituents 
via  a  surface  water  pathway  is  not  a 
concern  at  the  NSLTU  because  berms 
surround  the  unit.  Consistent  with 
permitting  standards  (40  CFR  264.273 
(c)  and  (d)),  these  two-to-five  foot 
compacted  clay  berms  were  designed  to 
be  capable  of  containing  the  run-off  and 
preventing  run-on  generated  during  • 
24-hour,  25-year  storm  event. 
Commentera  questioned  why  EPA 
allowed  Exxon  to  rely  on  a  run-on/run- 
off system  designed  for  a  24-hour,  25- 
yaar  storm  as  required  by  the  Montana 
Hazardous  Waste  Permit  and  argued 
that  mere  compliance  with  the  permit 
does  not  provide  the  "reasonable  degree 
of  certainty"  of  the  no-migration 
standard.  Rather,  the  commentera 
believed  that  the  Agency  is  required  to 
consider  the  strongest  predictable  storm, 
such  as  a  100-year  stonn. 

EPA  considere  the  commenter's  point 
on  this  issue  to  be  moot.  The  NSL*!!!  is 
over-designed  for  a  24-hour,  2S-year 
storm  of  3.19  inches;  in  fact,  the  run-on/ 
run-off^  system  could  completely  contain 
the  rainfall  resulting  from  the  24-hour, 
100-year  design  storm  of  3.4  inches 
(calculations  are  in  the  docket  for 
today's  notice).  More  particularly, 
however,  the  Agency  sees  no 
compelling  reason  to  modify  the  widely 
accepted  24-hour,  2S-year  design  storm 
in  the  case  of  units  handling  wastes 
subject  to  the  no-migration  standard. 
EPA  believes  that  a  greater  than  24- 
hour,  25-year  storm  is  the  sort  of 
unpredictable  event  considered  to  be 
outside  the  scope  of  no-migration 
determinations  (57  FR  39541,  fii.  1. 
August  11, 1992).  But  in  any  case,  this 
issue  is  moot  for  the  NSLTU,  since  in 
fact  it  would  contain  a  24-hour,  100- 
year  storm. 
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L  SoU-Pon  Liquids  Monitoring 

Sown!  commentera  argued  that 
Exxon's  foil-pore  liquid  manitoring 
system  in  the  unsaturated  zone  was 
inadequate  because  Exxon  lelied  on  an 
insufficient  number  and  type  of 
lysimeters.  EPA's  proposed  notice  (57 
FR  10478,  March  26. 1992)  pointed  out 
that,  even  though  EPA  guidance 
suggests  that  six  lysimetera  would  be 
appropriate  for  a  unit  the  size  of  the 
NSLTU  (six-hectares).  Exxcn  has  only 
two  lysimeters.  One  of  the  coromenters 
also  stated  that  EPA  glossed  over  the 
lysimeter  inadequacies  in  the  proposed 
notice  when  it  stated  that  the  waste 
application  rate  and  soil  characteristics 
are  uniform  across  the  land  treatment 
unit  and.  therefore,  contamination  will 
occur  uniformly  and  be  detected  by  two 
lysimeters.  The  commenter  believed 
that  EPA  assumed  away  the  types  of 
problems  that  a  monitoring  system  is 
supposed  to  detect. 

Er  A  disagrees  with  the  commentera' 
view  that  Exxon's  soil-pore  monitoring 
system  is  inadequate.  The  Agency 
recognizes  that  its  general  guidance  in 
the  Hazardous  Waste  Land  Treatment 
manual  indicates  that  a  unit  the  size  of 
the  NSLTU  should  have  six  lysimetera. 
based  solely  on  the  size  (NEBP-S0058). 
This  manual,  however,  is  intended  to 
provide  guidance  which  can  be  varied 
on  the  basis  of  site-specific 
drciunstances.  In  Coct.  it  has  been  EPA's 
experience  in  Region  Vm  that 
lysimetera.  because  of  the  semi-arid 
climate,  are  generally  of  limited  value  in 
measuring  the  chemical  makeup  of  soil 
pore  liquids  beneath  the  treatment  zone. 
For  this  reason,  the  Region  has  placed 
less  emphasis  on  lysimetera  at  many 
facilities,  includins  Exxon's  Billings 
refinery.  The  fact  that  Exxon  has 
regularly  collected  samples  of  the  soil- 
pore  liquids  from  the  two  pan 
lysimetera  in  place  at  the  NSLTU 
provides  added  support  to  the  no- 
migration  demonstration. 10  EPA. 
however,  continues  to  believe  that, 
given  the  general  problems  with 
lysimetera  in  this  area  and  the 
uniformity  of  the  soils  at  Exxon's 
NSLTU  and  its  waste  management 
operations,  there  would  be  little  if  any 
benefit  from  additional  lysimetera.  As 
explained  in  the  proposal,  the 
disadvantages  associated  with  further 
lysimeters — for  example,  the  slight 
possibility  that  routes  of  migration 
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might  be  created— outweigh  their 
speculative  benefits  in  this  case. 

More  important,  the  Agency,  when 
reviewing  the  variance  petition,  looked 
not  only  at  the  individual  components 
of  the  monitoring  system,  but  also  at  the 
monitoring  system  as  a  whole.  Other 
aspects  of  the  monitoring  system  that 
provide  confirmatory  data  for  Exxon's 
NSLTU  include  soil  core  monitoring, 
performed  annually  in  accordance  with 
the  Montana  Hazardous  Waste  Permit, 
and  ZOI  soil  sampling  and  analysis 
conducted  on  a  monthly  basis  during 
the  active  season.  The  monthly  ZOI  soil 
samples  are  analyzed  for  oil  and  grease, 
percent  solids,  and  percent  moisture. 
Also,  annual  composite  2U3I  samples  are 
analyzed  for  pH,  nutrients,  and  the 
following  metals:  antimony,  arsenic, 
barium,  beryllium,  cadmixun, 
chromium,  cobalt,  copper,  lead, 
mercury,  nickel,  selenium,  vanadium 
and  zinc.  This  ZOI  sampling  program, 
which  in  certain  respects  goes  beyond 
standard  EPA  regulatory  requirements, 
provides  important  confirmatory  data 
ensuring  that  the  site  is  operating  in  a 
imiform,  acceptable  manner. 

Because  of  Uie  redundancy  of  the  . 
overall  system,  together  with  all  of  the 
reasons  put  forth  in  the  proposed  notice 
(i.e..  uniform  waste  application,  uniform 
soil  characteristics,  low  permeability 
soil,  low  soil  moisture,  arid  climate,  and 
careful  management  and  operation  of 
the  NSLTU),  the  Agency  continues  to 
believe  that  Exxon's  monitoring  system 
provides  information  of  sufficient 
quality  to  determine  the  overall 
performance  of  the  land  treatment  unit, 
and  indicates  whether  hazardous 
constituents  are  migrating  into  soil-pore 
liquids  below  the  treatment  zone. 

/.  Past  Contamination  at  Other  Units 

One  commenter  stated  that,  because 
the  record  shows  contamination  at  other 
land  treatment  units  at  the  Billings 
refinery,  EPA  cannot  determine  to  a 
reasonable  degree  of  certainty  that  there 
will  be  no  migration  from  the  NSLTU  in 
the  future.  The  commenter  argued  that 
this  contamination  resulted  from  the 
same  land  treatment  practices  of  the 
same  petroleum  wastes  in  the  same  type 
of  land  treatment  unit  as  the  NSLTU. 

EPA  agrees  that  the  Agency  should 
consider  past  practices  in  reviewing  a 
no-migration  variance  petition. 
However,  after  reviewing  Exxon's 
petition  and  other  information  in  the 
record.  EPA  concluded  that  the 
conditions  associated  with  the  other 
land  treatment  units  referred  to  by  the 
commenter  were  substantially  different 
from  those  at  the  NSLTU  and  that  the 
reported  contamination  at  those  units 
was  not  an  indication  that  hazardous 


constituents  would  migrate  firom  the 
NSLTU.  In  particular,  one  of  the  other 
land  treatment  units  referred  to  by  the 
commenters  is  located  above  an  old 
solid  waste  management  imit  (SWMU) 
(operated  prior  to  1980).  which  may 
well  be  responsible  for  the  reported 
releases,  and  the  other  is  in  an  area  that 
failed  to  maintain  the  minimum 
separation  of  at  least  three  feet  between 
the  base  of  the  treatment  unit  and  the 
top  of  the  seasonal  high  water  table. 
These  two  units  are  subject  to  corrective 
action  and  closure  requirements.  The 
NSLTU,  however,  was  not  constructed 
over  a  previously  existing  waste  site  and 
the  required  three-foot  minimum 
separation  is  consistently  maintained 
(the  separation  between  ground  water 
and  the  treatment  zone  at  the  NSLTU  is 
at  least  14  feet).  Therefore,  the 
commenter's  concerns  are  not  well- 
founded  regarding  the  NSLTU,  and  the 
Agency  believes  that  the  past  history  of 
those  other  tmits  is  not  relevant,  in  this 
case,  to  predictions  of  performance  of 
the  NSLTU. 

V.  Implementation  of  Variance 

This  no-migration  variance  applies 
only  to  the  New  South  Land  Treatment 
Unit  (NSLTU)  and  the  wastes  and  waste 
volumes  covered  by  the  demonstration. 
The  no-migration  variance  for  land 
disposal  of  restricted  wastes  is 
applicable  to  only  Slop  Oil  Emulsion 
Solids  (K049),  API  Separator  Sludge 
(K051),  and  TC  Contaminated  Soils 
(when  the  LDRs  are  promulgated  for  this 
waste)  generated  at  the  Exxon  Refinery 
in  Billings,  Montana  (40  CFR  268.6(i)). 

Exxon  is  required  to  submit  a  petition 
for  amendment  of  this  variance  and 
receive  Agency  approval  before 
applying  other  reistricted  hazardous 
wastes  to  the  land  treatment  imit.  Of 
course,  Exxon  may  continue  to  apply 
non-hazardous  wastes  or  unrestricted 
hazardous  wastes,  in  accordance  with 
its  Montana  Hazardous  Waste  Permit. 

EPA's  final  decision  is  based  on 
specific  information  provided  by  Exxon 
in  its  petition,  and  Exxon's  compliance 
with  its  Hazardous  Waste  Permit,  issued 
by  the  State  of  Montana.  Therefore. 
Exxon's  petition  and  its  State  permit 
define  the  scope  of  permissible 
activities  under  the  variance.  Any 
significant  departures  from  the  terms  of 
the  variance  would  require  amendment 
of  the  variance.  If  Exxon  made  such 
changes  without  first  seeking  an 
amendment,  and  if  it  continued  to  apply 
restricted  wastes  at  the  unit,  it  would  be 
in  violation  of  the  RCRA  land  disposal 
restrictions  and  would  potentially  be 
subject  to  enforcement  action. 

EPA  notes  that  the  current  RCRA 
regulations  at  40  CFR  268.6(e)  spell  out 
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procedures  that  govern  changes  at 
faciUties  subject  to  no-migration 
variances,  and  that  the  regulations  at  40 
CFR  268.6(0  govern  procedures  to 
follow  if  a  facility  determines  that  a 
migration  has  occurred.  Specifically,  in 
accordance  with  40  CFR  268.6(e),  Exxon 
must  report  any  changes  in  conditions 
at  the  NSLTU  and/or  the  environment 
around  the  unit  that  significantly  depart 
from  the  conditions  described  in  the 
petition  end  affect  the  potential  for 
migration  of  hazardous  constituents 
from  the  unit.  If  Exxon  plans  to  make 
changes  to  the  design,  construction,  or 
operation  of  the  NSLTU,  or  any  other 
changes  that  may  affect  the  potential  for 
migration  of  hazardous  constituents, 
such  a  change  must  be  proposed  in 
writing  to  EPA  at  least  30  days  prior  to 
the  change.  Any  significant  change  must 
be  approved  before  it  is  made.  If  Exxon 
discovers  that  a  condition  at  the  site 
(e.g.,  a  tornado  event)  which  was 
modeled  or  predicted  in  the  petition, 
does  not  occur  as  predicted,  this  change 
must  be  reported,  in  writing,  to  the 
Administrator  within  10  days  of 
discovering  the  change.  EPA  will 
determine  whether  the  reported  change 
from  the  terms  of  the  petition  requires 
further  action,  which  may  include 
termination  of  waste  acceptance, 
revocation  of  the  variance,  or  other 
responses. 

In  addition,  in  accordance  with  40 
CFR  268.6(f),  if  Exxon  determines  that 
there  is  migration  of  a  hazardous 
constituent(s)  from  the  NSLTU.  Exxon 
must  immediately  suspend  receipt  of 
restricted  waste  at  the  NSLTU,  and 
notify  the  Agency  in  writing,  within  10 
days  of  the  determination  that  a  release 
has  occurred.  Within  60  days  of 
receiving  notification,  EPA  will 
determine  whether  Exxon  can  again 
receive  restricted  waste  in  the  NSLTU, 
or  whether  the  variance  is  to  be  revoked 
with  respect  to  future  disposal  of 
restricted  waste  at  the  unit.  As  to  any 
migration  that  already  has  occurred, 
EPA  retains  the  right  to  initiate  an 
enforcement  action  for  violation  of  the 
Land  Disposal  Restrictions  due  to 
migration  from  the  iinit. 

One  commenter  asked  for  a  clearer 
definition  of  what  would  constitute 
migration.  The  confirmed  presence  of  a 
constituent  beyond  the  unit  boundary  at 
a  concentration  greater  than  the 
applicable  health-based  level,  even  a 
single  event  (except  for  the  air 
pathway),  indicates  that  migration  has 
occurred  and  the  unit  is  no  longer 
functioning  properly  (i.e.,  it  is  unable  to 
degrade,  transform  or  immobilize  the 
hazardous  constituents  to  non- 
hazardous  levels  within  the  treatment 
zone).  Of  course,  if  the  detection  above 


an  HBL  can  be  shown  to  be  a  laboratory 
artifact  or  if  the  constituent  can  be 
shown  to  derive  from  some  other 
source,  then  it  would  not  be  considered 
migration. 

The  same  commenter  suggested  that 
migration  should  be  defined  as 
detection  of  Principal  Hazardous 
Constituents  (PHCs)  above  HBLs,  rather 
than  any  hazardous  constituent.  The 
Agency  notes  that  a  petitioner  is  not 
required  to  monitor  for  each  and  every 
constituent  present  in  the  waste  (let 
alone  in  40  CFR  261,  Appendix  VIII). 
Rather,  indicator  constituents  are  used. 
Indicator  constituents  act  as  surrogates 
for  other  constituents  which  are  equally 
or  less  toxic,  mobile,  or  prevalent.  If 
none  of  the  indicators  are  present  at 
hazardous  concentrations,  then  the 
Agency  assumes  that  the  less  toxic  or 
mobile  constituents  also  will  not  be 
present  at  hazardous  concentrations. 
These  indicator  constituents  are  called 
principal  hazardous  constituents  (PHCs) 
in  the  Montana  Hazardous  Waste 
Permit.  However,  as  discussed  in  the 
proposed  notice,  in  the  event  that  Exxon 
should  detect  a  non-PHC  at  a 
concentration  above  its  HBL,  this  event 
also  would  be  subject  to  the  notification 
requirements  of  40  CFR  268.6(f). 

EPA  notes  that  decisions  on  no- 
migration  determinations,  other  than  for 
underground  injections  wells,  have  been 
delegated  to  the  Office  of  Solid  Waste 
and  Emergency  Response  (OSWER) 
(Delegation  of  Authority  8-40,  EPA's 
Delegation  Manual  1200  TN  166 
September  2, 1989).  Notices  required 
under  40  CFR  268.6(e)  and  (f),  therefore, 
should  be  submitted  to  the  Chief, 
Assistance  Branch,  Office  of  Solid 
Waste  (5303W),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

In  accordance  with  40  CFR  268.6(k), 
the  no-migration  variance  is  valid  for 
the  term  of  the  facility's  Montana 
Hazardous  Waste  Permit;  therefore, 
Exxon's  variance  for  the  NSLTU  will 
expire  on  October  18, 1998  (the  date  on 
which  Exxon's  Montana  Hazardous 
Waste  Permit  expires). 

In  addition,  today's  final  decision 
imposes  a  series  of  specific  conditions 
on  Exxon's  operations  designed  to 
ensure  that  migration  will  not  occur, 
and  that  the  no-migration  variance  can 
be  effectively  enforced.  These  proposed 
conditions  are  spelled  out  in  Section  VI 
of  today's  notice  and  are  discussed  in 
detail  in  Section  III.  These  conditions 
are  directly  enforceable,  and  a  violation 
of  a  condition  would  constitute  a 
violation  of  the  RCRA  land  disposal 
restrictions.  EPA's  Region  Vm  has 
primary  responsibility  for  ensuring 
compliance. 


VI.  Conditions  of  Exxon's  No>Migration 
Variance 

As  a  condition  of  granting  a  no- 
migration  variance  to  Exxon  to  dispose 
of  certain  restricted  hazardous  wastes 
(K049,  K051,  and  TC-Contaminated 
Soils)  at  the  NSLTU,  EPA  is  requiring 
that  the  following  conditions  be  met  for 
the  term  of  this  variance: 

(1)  Exxon  must  comply  with  Montana 
State  permit  conditions  with  regard  to 
characterization  of  wastes  disposed  of  at 
the  NSLTU,  and  monitoring  of  ground 
water,  soil  and  soil-pore  liquids  at  that 
unit.  Exxon  must  provide  the  results  of 
this  characterization  and  monitoring  to 
the  EPA  Region  Vm  Montana 
Operations  Office,  Federal  Building,  301 
South  Park,  Helena,  MT  59626.  on  the 
same  schedule  as  they  are  provided  to 
the  State  of  Montana  Department  of 
Health  and  Environmental  Sciences 
(DHES)  under  the  facility's  permit. 

(2)  Exxon  must  collect  samples  of  the 
TC-hazardous  Tank  Bottoms  and  the 
non-hazardous  waste  streams  (Boiler 
House  Lime  Sludge;  Cooling  Tower 
Sludge;  and  DEA  Sludge)  and  analyze 
them  for  all  of  the  constituents  on  the 
list  of  "Petroleum  Constituents  of 
Concern."  A  copy  of  this  list  is  provided 
in  today's  RCRA  regulatory  docket 
(NEBP-S0102).  Exxon  must  analyze  four 
representative  samples  of  these 
wastestreams,  or  where  a  waste  is 
infrequently  generated,  a  sample  each 
time  the  waste  is  generated  for  a  period 
of  two  years  from  variance  issuance. 
The  results  of  the  analyses  must  be 
provided  in  a  written  report,  to  the  EPA 
Region  Vm  Montana  Operations  Office, 
Federal  Building,  301  South  Park, 
Helena,  MT  59626,  within  60  days  of 
the  last  application  of  these  wastes  in 
each  operating  season. 

(3)  Exxon  must  conduct  confirmatory 
air  quality  monitoring  at  the  NSLTU 
during  the  first  July-August  after  the 
effective  date  of  the  variance  to  confirm 
the  air  modeling.  The  monitoring  must 
meet  the  standards  described  in  the 
approved  plan  found  in  "Response  to 
Technical  Evaluation"  Attachment  22,  a 
copy  of  which  is  provided  in  the  RCRA 
regulatory  docket  for  today's  notice.  The 
results  of  the  monitoring  must  be 
compared  to  short-term  modeling  for  the 
same  source  and  dispersion  conditions 
that  occurred  during  the  monitoring 
period.  This  comparison  will  be  used  to 
confirm  the  average  annual  modeling  air 
release  estimates.  Exxon  shall  provide 
the  written  results  of  the  air  monitoring 
program,  including  any  revisions  to  the 
modeling  estimates,  to  the  EPA  Region 
vm  Montana  Operations  Office,  Federal 
Building,  301  South  Park.  Helena.  MT 
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59626.  within  90  days  of  the  last  air 
monitoring  sample  collection. 

(4)  The  total  amount  of  benzene  that 
may  be  disposed  of  at  the  NSLTU  may 
not  exceed  49  Kg  (108  pounds)  per 
calendar  year.  &u(on  must  determine 
the  benzene  content  of  each 
wastestream  prior  to  placement  at  the 
land  treatment  unit.  Representative 
samples  of  each  waste  stream  must  be 
analyzed  for  benzene  as  they  are 
generated  during  the  land  application 
season  in  accordance  with  SW-846.  The 
term  "as  generated"  means  each  time 
the  wastes  are  removed  from  the 
wastewater  system,  created  through  a 
spill,  or  a  tank  is  cleaned  out.  and  the 
wastes  are  taken  to  the  land  treatment 
unit,  which  may  be  several  times  a  year. 
A  summary  of  these  waste  analyses 
must  be  provided  to  EPA  Region  vm 
Montana  Operations  Office.  Federal 
Building.  301  South  Park.  Helena.  MT 
59626,  within  60  days  of  the  last 
application  of  waste  in  eech  operating 
season.  When  the  49  Kg  limit  is  reached, 
no  additional  waste  containing 
detectable  levels  of  benzene  may  be 
disposed  of  at  the  NSLTU  until  the  next 
calendar  year. 

(5)  Exxon  must  install  the  vehicle 
decontamination  station  at  the  NSLTU 
proposed  in  "Response  to  Technical 
Evaluation"  Attachment  2  (located  in 
the  RCRA  regulatory  docket  for  today's 
notice),  or  one  that  provides  no  less 
adequate  protection,  prior  to  application 
of  any  restricted  wastes,  and  must 
decontaminate  all  vehicles  before  they 
leave  the  unit.  The  decontamination 
station  must  be  constructed  so  as  to 
restrict  afx»ss  to  and  from  the  land 
treatment  unit  and  prevent  trackout  of 
hazardous  constituents  on  vehicles. 
Notification  of  installation  of  this 
station  shall  be  sent  to  the  EPA  Region 
Vni  Montana  Operations  Office,  Federal 
Building,  301  South  Park,  Helena,  MT 
59626.  within  30  days  of  installation. 

D8t«d:)u)y  12. 1993. 
Richard  ).  Gniinmul. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Fesponse. 
IFR  Doc  93-17872  Filed  7-26-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
(Dochal  No.  93-14]  I 

Part»-T1r«»-lmports,  Inc.  v.  Rorida  Car 
Unas,  Inc.  d/b/a  Rorida  Container 
Una;  Riing  of  Complaint  and 
Aaaignmant 

Notice  is  given  that  a  complaint  filed 
by  Parts-Tires-Imports,  Inc. 
("Complainant")  against  Florida  Car 


Lines.  Inc.  d/b/a  Florida  Container  Line 
("Respondents")  was  served  |uly  21, 

1993.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
sections  10(a)(1)  and  10(d)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1709  (a)(1)  and  (dKl).  by  taking 
possession  of  Complainant's  goods  for 
the  purpose  of  shipment  from  the 
United  States  to  Aquaba,  Jordan, 
obtaining  payment  in  full  from 
Complainant,  and  failing  to  pay  ocean 
carriers  to  complete  the  shipments,  thus 
forcing  Complainant  to  again  pay 
shipping  charges  and  storage  charges  in 
order  to  have  its  goods  releesed  by  the 
ocean  carriers. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  Presiding  Officer  only  upon 
proper  showing  that  there  are  genuine 
issues  of  material  fact  that  cannot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  July  21, 

1994,  and  the  Hnal  decision  of  the 
Commission  shall  be  issued  by 
November  18,  1994. 

Joseph  C.  Polking. 

Secretaty. 

IFR  Doc.  93-17782  Filed  7-26-93: 8:45  ami 
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(Petition  No.  37-93,  etc.] 

Petitiona  for  Temporary  Exemption 
From  Electronic  Tariff  RMng 
Requirementa;  RKng  of  Petitiona 

In  the  matter  of  Petition  No.  P37-93, 
Petition  of  ISS  Express  Lines;  Petition  No. 
P38-93,  Petition  of  Wiley  International 
Transport.  Inc.;  Petition  No.  P39-93,  Petition 
of  Transfreight  Express  Lines:  Petition  No. 
P40-93.  Petition  of  Glorious  Shipping; 
Petition  No.  P41-93.  Petition  of  Olimpex 
International,  Inc. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from  the 
June  4. 1993,  electronic  filing  deadline. 

To  focilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 


requested  to  reply  to  the  petitions  no 
later  than  July  28, 1993.  Replies  shall  be 
directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
petitioners  or  their  representatives  as 
follows: 

P37-93 — Mr.  John  Hepworth.  Managing 
Director.  ISS  Express  Lines,  256-262 
Adderley  Street,  West  Melbourne, 
Vic.  3003,  Australia 
P38-93— Mr.  Tom  Wiley.  President, 
Wiley  International  Transport.  Inc., 
5305  W.  102nd  Street.  Los  Angeles. 
CA  90045 
P39-93 — Mr.  Greg  Vemoy,  President, 
Transfreight  Express  Lines.  Post 
OfRce  Box  68271,  Seattle,  Washington 
98168 
P40-93— Mr.  Paul  Lam.  President. 
Glorious  Shipping,  Room  521,  5/F., 
Star  House.  3  Salisbury  Road. 
Tsimshatsi,  Kowloon.  Hong  Kong 
P41-93 — Ms.  Ann  Bruno,  President. 
Olimpex  international,  Inc..  115  West 
Maple  Street.  Alexandria.  Virginia 
22301 

Copies  of  tb«  petitions  are  available  for 
examinatioD  at  the  Washington,  DC  office  of 
the  Secretary  of  the  Commission,  BOO  N. 
Capitol  Street,  NW.,  room  1046. 
JoMph  C  Petking, 
Secretory. 

IFR  Doc  93-17784  Filed  7-26-93;  8:45  ami 
■lUJMa  oooc  fno-et-M 


[PetHkm  No.  P42-93,  etc] 

Petitiona  for  Temporary  Exemption 
From  Electronic  Tarfff  Rling 
Requirementa;  Rling  of  Petitiona 

In  the  matter  of  Petition  No.  P42-93, 
Petition  of  Turkey/U.S.  Atlantic  and  Gulf 
Rate  Agreement;  Petition  No.  P43-93, 
Petition  of  Mediterranean/I^ierto  Rican 
Conference;  Petition  No.  P44-93,  Petition  of 
South  Europe/U.S.A.  Freight  Conference. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from  the 
August  27. 1993,  electronic  filing 
deadline. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  July  29, 1993.  Replies  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
counsel  for  Petitioners:  Marc  J.  Fink, 
Esq..  Sher  ft  Blackwell.  1255  Twenty- 
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third  Street.  NW.,  suite  500, 
Washington,  DC  20037-1194. 

Copies  of  the  petitions  are  availaole  for 
examination  at  the  Washington,  DC  office  of 
the  Secretary  of  the  Commission,  800  N. 
Capitol  Street,  NW.,  room  1046. 
foseph  C  Polking, 
Secretary. 

[FR  Doc  93-17783  Filed  7-26-93;  8:45  am) 
WUINO  CODE  •739-ei-M 


GENERAL  ACCOUNTING  OFFICE 

Exposure  Draft  of  Government 
Auditing  Standards 

AGENCY:  General  Accounting  Office 
ACTION:  Notice. 

SUMMARY:  On  July  26. 1993,  the  United 
States  General  Accotintlng  Office  issued 
an  exposure  draft  of  Government 
Auditing  Standards,  commonly  known 
as  the  "yellow  book."  The  exposure 
draft  reflects  the  recommendations  of 
the  Government  Auditing  Standards 
Advisory  Council  based  on  discussions 
held  at  seven  open  meetings  from  April 
1991  through  February  1993.  The 
exposure  draft  is  being  sent  to  audit 
officials  at  all  levels  of  government,  the 
public  accoimting  profession,  academia, 
professional  organizations,  and  public 
interest  groups.  Comments  on  the 
proposed  changes  are  encouraged,  and 
are  due  by  November  15. 1993. 

DATES:  Issuing  of  exposure  draft  of 
Government  Auditing  Standards:  July 
26, 1993. 

ADDRESSES:  To  obtain  a  copy  of  the 
exposure  draft  write  to:  U.S.  General 
Accounting  Office.  P.O.  Box  6015, 
Gaithersburg,  MD  20884-6015. 

Interested  parties  may  also  place 
orders  by  calling  (202)  512-6000  or 
sending  a  fex  to  (301)  258-4066. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  B.  Buchanan,  Project  Manager, 
U.S.  General  Accoimting  Office,  441  G 
St.,  NW..  room  6025,  Washington,  DC 
20548  or  call  (202)  512-9321. 

Dated:  July  22, 1993. 
Donald  H.  Chapin, 
Assistant  Comptroller  General. 
(FR  Doc.  93-17704  Filed  7-26-93;  8:45  am) 
BILUNO  COOE  1«1»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  aiKl 
Prevention 

Possible  Adverse  Effects  of  Folic  Acid 
Consumption;  Meeting 

The  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Surveillance  of  Possible 
Adverse  Effects  of  Folic  Acid  and  Other 
Folate  Consumption. 

Time  and  Date:  8:30  a.m.-5  p.m.. 
Aiigust  12, 1993. 

Place:  CDC,  Auditorium  B.  1600 
Clifton  Road,  NE..  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available. 

Purpose:  Spina  bifida  and 
anencephaly  (SBA)  are  common  and 
serious  birth  defects.  On  September  11, 
1992,  the  U.S.  Public  Health  Service 
recommended  that  all  women  of 
childbearing  age  in  the  U.S.  who  are 
capable  of  becoming  pregnant  should 
consume  0.4  mg  of  folic  add  per  day  for 
the  purpose  of  reducing  their  risk  of 
having  a  pregnancy  affected  by  SBA  or 
other  neural  tube  defects.  The  adverse 
effects  of  higher  folic  acid  intake  are  not 
well  known.  Accordingly,  CDC  is 
considering  the  establishment  of  a 
siuveillance  program  to  monitor 
possible  adverse  effects  of  increased 
folate  consumption,  with  emphasis  on 
the  possibilities  for  complicating  the 
diagnosis  of  pernicious  anemia  and 
other  vitamin  B12  deficiencies. 

CDC  will  convene  this  public  meeting 
in  order  to  receive  individual  advice  on 
establishing  surveillance  systems  for 
possible  adverse  health  effects 
associated  with  increased  folate 
consumption. 

Matters  to  be  Discussed:  An  invited 
group  of  qualified  experts  will  be  asked 
to  provide  individual  data  to  answer  the 
following  questions: 

(1)  What  are  the  possible  adverse 
effects  of  increased  folate  consumption 
and  what  types  of  adverse  effects  are 
associated  with  a  given  level  of 
increased  folate  intake? 

(2)  Are  there  population  subgroups  in 
which  the  possible  adverse  effects  are 
most  likely  to  occur? 

(3)  What  are  the  possible  methods  to 
monitor  the  occurrence  of  these  adverse 
effects?  Please  give  advantages  and 
disadvantages  of  each. 

(4)  How  should  CDC  establish 
surveillance  systems  to  monitor  these 
possible  adverse  effects  and  which 
populations  should  be  targeted? 


(5)  W^at  should  he  the  case  definition 
for  adverse  effects  related  to  folic  add 
consumption? 

Contact  Person  for  More  Information: 
Mar)orie  A.  Speers,  Ph.D.,  Director, 
Division  of  Chronic  Disease  Control  anc* 
Community  Intervention,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  CDC,  Mailstop 
K^5,  4770  Buford  Highway,  NE., 
Atlanta,  Georgia  30341-3724,  telephone 
404/488-5532. 

Dated:  July  21, 1993. 
Dvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc.  93-17823  Filed  7-26-93;  8:45  am) 
■UMO  COM  4«M-M-« 


Food  and  Drug  Administration 
[DodcM  No.  93M-O209] 

InterVentionai  Technologies,  Inc.; 
Premarket  Approval  of  IVT  Coronary 
Atherectomy  System  (TEC®) 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announdng  its 
approval  of  the  application  by 
Interventional  Technologies,  Inc..  San 
Diego,  CA  for  premarket  approval, 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  ad),  of  the  IVT 
Coronary  Atheredomy  System  (TEC®). 
After  reviewing  the  recommendation  of 
the  QrcuUtory  System  Devices  Panel. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  May  18. 1993,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  26, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effediveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
A.  Ryan,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-427- 
1197. 

SUPPLEMENTARY  INFORMATION:  On  July 
15, 1991,  Interventional  Technologies, 
Inc.,  San  Diego,  CA  92123,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  IVT  Coronary 
-  Atheredomy  System  (TEC®).  The  IVT 
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Cofoouy  AUMracUmy  Systam 
(haraiiMftar  rahrwd  to  as  th«  TEC9 
System)  is  indicated  for  percutaneous 
transluminal  endaiterectomy  of 
coronary  arteries  and  bypui  gntli 
excluding  native  artery  oiffiise  lesions 
greater  tlMn  20  millimeter  (mm),  total 
occlusions,  un[»otected  left  main  stem 
lesions  and  heavily  calcified  lesions. 
The  miorocurgicBl  cutting  component 
shaves  intraluminal  obstructions  while 
the  vacuum  feature  extracts  the  excised 
debris.  In  this  manner  the  TEOB 
System,  which  operates  over  a  guide 
wire,  is  used  to  recanalize  coronary 
vessels  by  debulking  and  removing  Gram 
the  body  atherosclerotic  material.  In 
order  to  achieve  optimum  angiographic 
results,  adjunctive  balloon  angioplasty 
may  be  required  in  a  majority  of 
procedures  performed  with  the  TEC9 
device. 

Use  of  the  TEC9  System  is  indicated 
in  patients  with  conmary  artery  or 
bypass  graft  disease  accessible  to  the 
device,  bi  addition,  the  device  may  be 
useful  in  lesions  complicated  by 
thrombus.  These  patients  generally  will 
be  candidates  for  pwcutaneous 
transluminal  coronary  angioplasty 
(PTCA). 

Patients  selected  for  TEC9 
atherectomy  should  meet  the  following 
criteria: 

(1)  Have  significant  atherosclerotic 
disease  and/or  thrombus  in  coronary 
arteries  and  bypass  grafts  whether 
untreated  disease  or  restenosis  of 
previously  treated  lesions; 

(2)  Have  aorto-ostial.  proximal,  mid. 
or  sometimes  distal  lesions  that  may  be 
either  short  and  discrete  or  long  and 
diffuse  (less  than  20  mm  in  length); 

(3)  Stenoses  should  be  such  as  to 
permit  the  TEC9  guide  wire  to  pass 
completely  across  the  lesion  of  interest: 

(4)  Single  or  multiple  vessel  disease  if 
treating  the  latter  does  not  pose 
unacceptable  risk  to  the  patient  such  as 
unprotected  left  main  disease,  highly 
calcified  lesions,  or  total  occlusions  of 
native  coronary  arteries;  and 

(5)  Be  candidates  for  PTCA. 

On  June  8, 1992.  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  May  18, 1993,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  firom  the  E)eputy  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safisty  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fiom  that  office 
upon  written  request  Requests  should 


be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Admlnistrativa  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  appUcation  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  bet  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  Uie  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  26, 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information. 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  8.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53). 

Dated:  )u>y  14. 1993. 
lonph  A.  Levitt, 

Depu  ty  Dinctorfor  Regulations  Ptilicy. 
|FR  Doc  93-17761  FUod  7-26-03;  8:45  am) 
BHxaiO  COOK  41«»-tt-P 


Pocket  No.  938-02201 

EatabiishfMnt  of  a  Public  Dockat  for 
Madlcal  Davfca/RadloioQtcal  Haattfi 
Policy  Slalanwiila  and  Oparatlng 
Procadura  Gukfaa 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  est^lishing  a  public  dodcet  for 
policy  speeches,  policy  statements,  and 
standard  operating  procedure  guides 
pertaining  to  product  evaluation  and 
regulatory  enforcement  for  its  medical 
device  and  radiological  health 
programs.  The  docket  will  operate  on  a 
1-year  trial  basis  and  will  serve  both  as 
a  repository  for  critical  policy 
documents  generated  by  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
and  as  a  public  display  mechanism  for 
access  by  representatives  of  the  industry 
and  other  interested  persons.  This 
action  is  one  element  of  an  overall 
communications  initiative  to  ensure 
uniform  and  timely  access  to  important 
information. 

DATES:  The  trial  period  for  this  public 
docket  will  begin  July  27, 1993,  and  will 
end  July  27, 1994.  Submit  written 
comments  on  the  establishment  of  the 
public  docket  by  September  26, 1993. 
ADDRESSES:  The  public  docket  is 
available  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  is  located  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857,  and  may  be  reviewed  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Submit  written  comments  on  the 
establishment  of  the  public  docket  to 
the  Dockets  Management  Branch 
(address  above). 

FOR  FURTHER  ttlFORMATION  CONTACT:  John 
Stigi,  Center  for  Devices  and 
Radiological  Health  (HFZ-220).  Food 
and  Drug  Administration,  1901 
Chapman  Ave..  Rockville,  MD  20852, 
301-443-6597. 

SUPPLEMENTARY  MFORMATION:  In  recent 
years,  FDA  has  revised  some  of  the 
procedures  and  methods  it  uses  in  the 
scientific  review  of  medical  device 
submissions  and  enforcement  of  current 
good  manufacturing  practice 
regulations,  bioresearch  monitoring,  and 
other  requirements  relating  to  device 
production.  Employees  of  CDRH 
regularly  communicate  with  trade 
associations  and  individual 
manufacturers,  participate  in  industry- 
hosted  meetings,  sponsor  small 
manufacturer  workshops,  and 
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disseminate  publications  to  explain 
these  changes.  Establishm«it  of  this 
public  docket  will  further  this  outreach 
effort. 

The  docket  will  include  major 
speeches  by  agency  policymakers  and 
QDRH  program  managers,  in  addition  to 
policy  statements.  It  will  also  contain 
publicly  available  procedural  guides 
which  set  forth  a  mode  of  business 
within  CDRH.  as  well  as  requirements 
that  medical  device  manufacturers  must 
meet  in  conducting  clinical  studies 
supporting  premarket  submissions,  the 
development  of  such  submissions,  and 
the  requirements  for  the  manufacture, 
promotion,  sale,  and  distribution  of 
medical  devices. 

Placement  of  a  document  in  the 
docket  does  not  bind  the  agency  to  any 
statement  therein  and  does  not  create  or 
confer  any  rights,  privileges,  or  benefits 
on  or  for  any  person. 

CDRH  is  creating  this  public  docket 
on  a  pilot  basis.  A  trial  period  of  1-year 
begins  with  publication  of  this  notice. 
At  the  end  of  the  trial  period,  the  agency 
will  assess  the  utility  of  the  docket  and 
make  a  determination  whether  to 
maintain  or  discontinue  its  use.  Should 
the  agency  decide  to  continue  the 
docket  beyond  the  1-year  period,  CDRH 
will  periodically  review  the  contents  of 
the  docket  to  remove  outdated  materials 
to  ensure  that  industry  has  access  to  the 
most  up-to-date  information.  Ehiringthis 
trial  period,  CDRH  will  be  receptive  to 
ideas  and  suggestions  regarding  the 
operation  of  the  docket  and  the  types  of 
material  that  should  be  made  available. 

Interested  persons  may,  on  or  before 
September  26, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
establishment  of  the  public  docket  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  ofTice  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

To  further  increase  industry  access  to 
major  CDRH  policy  documents  in  a  real 
time  and  dynamic  fashion,  a  nationwide 
electronic  docket  has  been  established. 
In  this  system,  medical  device 
companies,  clinical  researchers, 
manufacturers  of  radiation-emitting 
products,  and  othOTS  can  electronically 
access  the  same  documents  available  in 
the  public  docket.  The  documents  can 
be  read  directly  on  the  requestor's 
computer  screen,  printed  at  the 
requestor's  terminal,  downloaded  to  the 
requestor's  pwsonal  computer,  or  be 
requested  by  mail.  The  system  is  to  be 


menu-driven  and  will  include 
automated  searching  capabilities. 

CDRH  is  also  pursuing  other 
innovative  ways  to  enhance  its 
communications  capability  with  the 
medical  device  and  radiological  health 
industries.  On  April  1. 1993.  CDRH 
began  a  new  information  transfer 
program  referred  to  as  "Flash  FAX." 
This  program  provides  outside 
reque.stors  with  a  precoded  telephonic 
document  identification  system.  Callers 
can  use  the  coded  system  to  ordor  up  to 
five  documents  per  request,  which  are 
promptly  made  available  by 
telefacsimile. 

In  addition,  CDRH  has  instituted  a 
premarket  notification  (510(k))  status 
reporting  system.  Beginning  90  days 
after  receipt  of  a  510(k)  submission, 
CDRH  will  respond  to  a  manufa^.iurer's 
written  status  request  (sent  by  facsimile 
or  mail),  usually  within  3  days.  To  assist 
manufacturers  in  preparing  stati.s  report 
reque.sts,  a  separate  phone  line  (101- 
443-9435)  and  a  24-hour  toll-free 
number  (800-638-2041)  are  available. 

Dated:  July  16. 1993. 
WiUUm  K.  HubUrd. 

Acting  Deputy  Commissioner  for  Policy. 
"jFR  Doc.  93-17832  Fil«l  7-22-93;  3  12  pmj 
BILUNO  COOK  41«»-t1-F 


[Dockat  No.  93N-0029] 

Draft  Revised  "lexicological 
Principles  for  tha  Safety  AssassmanI 
of  Direct  Food  Additivaa  and  Color 
Additives  Used  in  Food";  Availability; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
January  27, 1994,  the  comment  period 
on  the  draft  revision  entitled 
"Toxicological  Principles  for  the  Safety 
As.sessment  of  Direct  Food  Additives 
and  Color  Additives  Used  in  Food"  (the 
"Redbook"),  whose  availability  was 
announced  in  the  Federal  Register  of 
March  29. 1993  (58  FR  16536).  This 
revised  "Redbook"  will  provide 
guidance  to  petitioners  on  criteria  used 
by  FDA  for  toxicological  safety 
assessment  of  direct  food  and  color 
additives,  and  in  the  agency's 
evaluation  of  the  generally  recognized 
as  safie  (GRAS)  status  of  food 
ihgredients.  FDA  is  taking  this  action  in 
response  to  requests  to  allow  additional 
time  for  public  comment. 
DATES:  Written  comments  by  January  27, 
1994. 


AOORESSES:  Submit  written  comments 
on  the  revised  "Redbook"  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockvilla.  MD 
20857. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  M.  Keefe,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-0528. 

SUPPl£MENTARY  MF0RMAT10N:  In  the 
Federal  Register  of  March  29, 1993  (58 
FR  16536).  FDA  announced  the 
availability  of  a  draft  revision  of  the 
"Redbook."  The  revised  "Redbook"  is 
intended  to  provide  guidance  to 
petitioners  regarding  criteria  used  by 
FDA  for  toxicological  safety  assessment 
of  direct  food  additives  and  color 
additives  used  in  food,  and  in  the 
agency's  evaluation  of  the  GRAS  status 
of  food  ingredients.  Interested  persons 
were  given  until  July  27, 1993.  to 
comment  on  this  draft  revision. 

The  agency  has  received  several 
comments  requesting  an  extension  of 
the  comment  period  for  periods  of  90  to 
180  days.  Some  of  the  comments  cited 
a  delay  in  receiving  copies  of  the 
revised  "Redbook."  Other  comments 
cited  the  complexity  and  importance  of 
the  "Redbook." 

The  number  of  requests  for  copies  of 
the  draft  revised  "Redbook"  has  far 
exceeded  the  agency's  expectation.  The 
agency  recognizes  that  there  were  delays 
in  making  copies  available  in  a  timely 
manner.  Therefore,  the  agency  has 
concluded  that  it  is  in  the  public 
interest  to  allow  additional  time  for 
interested  persons  to  submit  comments. 
Accordingly,  the  comment  period  is 
extended  for  an  additional  180  days. 

Interested  persons  may,  on  or  before 
January  27. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
revision  of  the  "Redbook."  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  t>etween  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  July  22, 1993. 
N4ichMl  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-17920  Filed  7-26-03;  8:45  am) 
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HeflRh  Recouroee  end  Sefvlcee 
Adminietretlon 

Piuyieni  Aiwouncefnenl  fore 
Cooperellve  Ayreeinent  to  e 

llepreeenttng  Heelth  Meintenence 
Orgentaetlone 

The  Bureau  of  Health  Professions 
(BHPr)  of  the  Health  Resources  and 
Sovices  Administration  (HRSA) 
announces  acceptance  of  applications 
for  funding  of  a  Cooperative  Agreement 
for  fiscal  year  1994  to  a  recognized 
profassional  trade  association 
representing  health  maintenance 
organizations  (HMOs)  for  the  purpose  of 
supporting  the  demonstration  of  a 
model  minority  education  program. 
This  activity  will  be  supported  under 
the  authority  of  title  m.  section  301  of 
the  Public  Health  Service  Act  (the  Act). 

Applicants  are  advised  that  this 
program  announcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
they  can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy.  If  funds  become  available, 
it  is  anticipated  that  one  Cooperative 
Agreement  for  approximately  $200,000 
will  be  awarded  on  a  competitive  basis 
for  each  year  of  a  2  year  project  period. 

Background 

Several  years  ago.  the  Heelth 
Resources  and  Services  Administration 
(HRSA)  and  the  Office  of  the  Assistant 
Secretary  for  Health  (OASH).  Office  of 
Minority  Heelth  (OMH)  in  the 
Department  of  Health  and  Human 
Services  (the  Department)  became  aware 
of  the  low  numbera  of  minority  health 
administratore  in  heelth  maintenance 
organizations  (HMOs)  and  other 
managed  care  systems  in  the  United 
States.  The  few  minority  graduates  of 
health  services  administration  programs 
in  schools  of  public  health  and  of  health 
administration  programs  outside 
schools  of  public  health,  usually  schools 
of  business/management,  either  find 
positions  in  other  areas  of  the  health 
care  system  or  have  not  acquired  all  the 
necessary  technical  knowledge  and 
skills  to  accept  an  entry  level  position 
in  an  HMO  or  managed  care  system.  In 
response  to  this  concern,  the 
Department  developed  a  model 
education  program  for  minority  entry 
level  health  administratore  in  HMOs. 
The  purpose  of  this  cooperative 
agreement  to  a  professional  trade 
association  representing  HMOs  is  to 


demonstrate  a  practice  oriented  method 
of  educating  minority  HMO  health 
administratore  which  would  involve  the 
HMO  management  community  in  the 
education  process,  serve  as  an  incentive 
to  the  academic  community  to  become 
more  practice  oriented,  and  increase  the 
number  of  academic  HMO  management 
education  tracks  in  health 
administration  programs  in  the  United 
States. 

Purpose 

The  primary  objective  of  this  project 
is  to  demonstrate  a  model  practice- 
oriented  educational  track,  focusing 
upon  the  need  for  more  and  better 
educated  entry-level  minority  health 
administration  graduates  entering  HMO 
management.  A  secondary  objective  will 
be  to  encourage  and  strengthen  a 
practice  oriented  linkage  between  HMO 
management  practice  and  the  health 
administration  academic  community. 

To  achieve  this  objective,  the 
recipient  is  to  conduct  at  least  two 
iterations  of  the  previously  developed 
Health  Management  Training  Institute 
for  Minorities  in  Health  Maintenance 
Organizations,  "the  training  program." 
in  the  Washington.  DC  metropolitan 
aree.  The  Washington,  DC  area  is 
specified  becau.se  of  the  substantive 
involvement  of  Federal  officials  in 
developing  the  training  program, 
proximity  to  Federal  expertise,  and 
scarce  Federal  resources  for  travel.  The 
cooperative  agreement  should  be 
designed  to  include  activities  such  as: 

1.  Continuati(Hi  of  the  previously 
developed  Advisory  Board  to  monitor 
implementation  of  the  training  program. 

2.  Continued  monitoring  of  the 
knowledge,  skills  and  abilities/attitudes 
required  of  minority  health  managers 
working  in  HMOs  in  the  environment  of 
health  care  reform. 

3.  Assessment  of  the  pedagogical 
methods  used  to  implement  the 
previously  developed  educational 
objectives,  e.g.,  didactic  lectures,  role 
playing,  on-the-job  training  with  an 
experienced  mentor,  etc. 

4.  Assessment  of  the  HMO  training 
sites  used  for  experiential  learning 
rotations  in  the  Washington,  D.C.  area. 

5.  Further  development  of  working 
relationships  with  accredited  health 
administration  programs  in  Washington 
D.C,  e.g.,  George  Washington 
Univeraity.  Howard  University  and 
Johns  Hopkins  University. 

6.  Recruitment  and  matriculation  of  at 
least  12  Fellows  for  each  of  two  yeara   - 
for  the  initial  implementation  of  the 
previously  developed  educational 
objectives  and  curriculum  of  the 
training  program. 


7.  Continued  development  of 
relationships  with  HMOs  willing  to  hire 
Fellows  upon  completion  of  the  training 
program. 

8.  During  the  implementation  period 
of  the  training  program,  private  sector 
support  will  continue  to  be  sought  for 
further  iterations  of  the  model  training 
program. 

9.  Evaluation  of  the  implemented 
training  program,  with  the  development 
of  (1)  appropriate  recommendations 
concerning  continued  iterations  of  the 
training  program  and  (2) 
recommendations  to  academic  health 
administration  programs  concerning 
practice  oriented  HMO  management. 

Federal  Involvement 

The  Cooperative  Agreement 
mechanism  is  being  used  for  this  project 
to  allow  for  substantial  Federal 
programmatic  involvement  in  the 
development  of  the  details  of  the 
Cooperative  Agreement. 

Substantial  Federal  programmatic 
involvement  will  occur  through  Federal 
membership  on  the  Advisory  Board 
representing  the  Health  Resources  and 
Services  Administration,  including  the 
Bureau  of  Health  Professions,  and  the 
Office  of  Minority  Health.  Involvement 
primarily  would  be  in  the  following 
areas: 

•  Continued  identification  of 
emerging  health  management  practice 
issues  in  HMOs  and  managed  care 
settings; 

•  Continued  identification  of  special 
needs  of  minority  populations  using 
HMOs,  and  how  this  might  be  refiected 
in  the  education  of  minority  health 
managers; 

•  Continued  identification  of 
appropriate  consultation  for 
implementation  of  the  training  program: 

•  Continued  refinement  of  tne 
educational  objectives  of  the  model 
training  program; 

•  Continued  refinement  of  the 
educational  methods  to  most 
appropriately  convey  the  knowledge, 
skills,  and  attitudes  contained  in  the 
educational  objectives: 

•  Continued  development  of 
appropriate  linkages  with  academic 
institutions  and  appropriate 
professional  associations  in  the 
Washington,  DC  area;  and 

•  Participation  in  the  review  and 
selection  of  contracts  and  agreements 
developed  in  implementing  the  project: 

•  Participation  in  all  appropriate 
meetings,  committees,  sub-committees 
and  working  groups,  proposed  under 
the  agreement. 

Eligibility 

Entities  eligible  to  apply  for  funding 
under  this  Cooperative  Agreement  must: 
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1.  Be  a  recognized  professional 
association  representing  health 
maintenance  organizaticms  (HMOs),  and 

2.  Be  located  in  the  Washington.  DC 
metropolitan  area. 

National  Health  Obiectives  for  the  Year  . 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
OfHce.  Washington,  D.C  20402-9325 
(Telephone  202-783-3236). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthmiing  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  undersarved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

•  The  degree  to  which  the  proposal 
contains  clearly  stated,  realistic,  and 
achievable  objectives; 

•  The  extent  to  which  the  proposal 
includes  an  integrated  methodology 
compatible  with  the  scope  of  project 
objectives,  including  collaborative 
agreements  with  relevant  institutions 
and  professional  associations; 

•  The  administrative  and 
management  cap^ility  of  the  applicant 
to  carry  out  the  Cooperative  Agreement: 
and 

•  The  extent  to  which  budget 
justifications  are  complete,  appropriate, 
and  cost-effective. 

These  review  criteria  are  baaed  on 
criteria  established  for  the  Bureau  of 
Health  Professions  grant  programs  in 
fiscal  year  1993. 

Applications  received  will  be 
reviewed  by  an  ad  hoc  review  panel 
using  the  criteria  above  for  review 
guidance. 

Application  Requests 

Eligible  entities  interested  in 
receiving  materials  regarding  this 
program  should  notify  HRSA.  Materials 
urill  be  sent  only  to  those  entities 
making  a  request  Requests  for  proposal 
instructicms  and  questions  regarding 
grants  policy  and  business  management 
issues  should  be  directed  to:  Ms.  Sandra 
Bryant,  Grants  Management  Specialist. 
Bureau  of  Health  Profiessions.  Health 


Resources  and  Services  Administration, 
Parklawn  Building,  room  8C-26,  5600 
Fishers  Lane,  RockviUe,  Maryland 
20857,  Telephone:  (301)  443-0015 
FAX:(301)  443-«343. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed  related  to  health 
administration  issues,  please  contact: 
Ronald  B.  Merrill.  MH.A.,  Division  of 
Associated,  Dental  and  Public  Health 
Professions.  Bureau  of  Health 
Profiessions,  HRSA.  Parkla«ifn  Building, 
room  8-101.  5600  Fishrns  Lane. 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6853  FAX:  (301)  443-1164. 

If  additional  programmatic 
information  is  needed  related  to 
minority  issues,  please  contact:  June 
Homer,  Offlce  of  Minority  Health/ 
HRSA.  PHS,  Parklawn  Building,  room 
14-48,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
2964. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application  and  General 
Instructions  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060.  The 
deadline  date  for  receipt  of  applications 
is  August  26, 1993. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  (rf  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 

applicant. 

This  program  is  not  subject  to  the 
provisions  of  Executive  CMer  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  June  8, 1993. 

vnatmmA. 


DEPARTMEKT  OF  THE  MTEMOR 


Acting  Administiator. 

iFR  Doc  83-17837  Filed  7-26-93;  8:45  am) 
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BuTMNi  o(  Land  I 

IOR-M3-»XMB;  QP9-913;  OR-MSn] 

Ofdsr  PiuvMhig  for  Opwiin9  of  Lond; 

OfOQOfI 

AQBtCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMART:  This  action  will  open  375 
acres  of  the  440  acres  of  acquired  land 
to  surface  entry,  mining  and  mineral 
leasing.  The  65-acre  balance  is  within 
the  boundary  for  the  Donner  Und 
Blitzen  Wild  and  Scenic  River 
withdrawal. 

EFFECTIVE  DATE:  August  30, 1993. 
FOR  FURTHER  MFORMATKM  COIfrACTt 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2065, 
Portland,  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  MFORMATION:  1.  Under 
the  authority  of  section  205  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1715,  the 
following  described  land  was  acquired 
by  the  United  States  to  be  administeted 
as  public  land  under  the  jurisdiction  of 
the  Bureau  of  Land  Management: 

WillaiMMe  McrMian 

T.  33  S..  R.  33  E.. 

Sec  4.  S>/iSWV4; 

Sec.  5,  EVtSWVd.  SWViSWVSi.  and  SEV^ 

Sec.  8.  N'/iNWV*. 
The  area  described  contains  440  acres  in 
Harney  County. 

2.  The  land  lying  within  one-quartar 
mile  of  the  river  in  the  NV^NW  Vi  of  Sec. 
8,  is  included  in  the  withdrawal  for  the 
Donner  Und  Blitzen  Wild  and  Scenic 
River  and  will  remain  closed  to  siirfece 
entry,  mining,  and  mineral  leasing. 

3.  At  8:30  a.m.,  on  August  30,  1993, 
the  land  described  in  peragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  operation  tttdim  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts.  the  provisioDS  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  August  30, 1993.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  August  30, 1993, 
the  land  described  in  paragraph  1, 
except  as  provided  in  paragraph  2.  wrill 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws. 
Appropriation  under  the  general  mning 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  apprt^riation,  including 
attempted  adverse  possession  under  30 


401S4 


FJidgal  Regiater  /  Vol.  58.  No.  142  /  Tuesday,  July  27,  1993  /  Notices 


U.S.C  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

5.  At  8:30  a.m.,  on  August  30, 1993, 
the  land  described  in  paragraph  1, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  applications  and  onisrs 
under  the  mineral  leasing  laws. 

Ostad  July  16, 1993. 

BsdyklMoCarajr.  I 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  93-17S29  Piled  7-2fr-e3: 8:45  am] 


(UT-060-4210-09  U-68M4] 
RMRy  Action;  Utah;  Correction 

AO0ICY:  Bureeu  of  Land  Management, 

Interior. 

ACTION:  Correction  notice. 


r:  The  legal  description  listed  in 
the  Federal  Regiirter  Volume  58,  No. 
130.  July  9, 1993  as  it  pertains  to  the 
Recreation  and  Public  Purposes  (RftPP) 
Act  Classiflcation;  Utah;  Realty  Action 
needs  to  be  changed  as  follows. 

Inconect: 
Sac  3,  Lots  3  throu^  6,  Lot  12  and 
W%SVi 
Cociect: 
Sac  3,  Lots  3  through  6,  Lot  12  and 
WVkSWVi 

lOCOCTBCI? 

Sac  10.  WVU4WV4MW% 
Correct: 
Sac  10.  WVU4W%NW% 

For  further  information  please  contact 
Gary  Hall  at  (801)  896-8221, 
SanHlft-lewlajr.  I 

Associate  District  h4anagBr. 
(FR  Doc  93-17830  FUad  7-26-03: 8:45  ami 
I  coot  «ie-oe-M 


tEt  Wa  <W0  10-4041;  ES-046183,  Qswip 


UMI 


1 

Notieo  of  niing  of  PM  of  tlw 
Dapondont  RMMfvoy  and  Subdivltlon 
ofSoctlono 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  north  boundary 
(Standard  Parallel  North):  portions  of 
the  eest  and  tvest  boundaries;  a  portion 
of  the  subdivisional  lines;  the  survey  of 
the  subdivision  of  certain  sections,  and 
the  survey  of  the  National  Parte  Service 
Tract  No.  14-141  in  section  13.  in 


Township  16  North,  Range  21  West. 
Fifth  Principal  Meridian.  Arkansas,  will 
be  officially  filed  in  Eastern  States. 
Springfield.  Virginia  at  7:30  a.m..  on 
August  26, 1993.  The  survey  was  made 
upon  request  submitted  by  the  National 
Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Biueau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153.  prior  to 
7:30  a.m..  August  26,  1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  1,1993. 
Larry  Hamihon, 

Acting  State  Director. 

(FR  Doc  93-17773  Filed  7-26-93;  8:45  am] 
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[ES-MO-4730-02:  ES-0461S0,  Group  162. 

Notloo  Of  Filing  of  Plat  of  Dapandant 
Raaurvay  aiKl  tha  Survey  of  Two 
Manda  In  Laka  Pattaraon 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines  and 
the  survey  of  two  islands  in  Lake 
Patterson.  Township  116  North.  Range 
25  West,  Fifth  Principal  Meridian, 
Minnesota,  will  be  officially  filed  in 
Eastern  States.  Springfield.  Virginia  at 
7:30  a.m.,  on  August  23. 1993. 

The  survey  was  executed  in  response 
to  an  application  for  survey  submitted 
by  Mr.  Marvin  Wacholz.  100  East  Lake 
Street.  Waconia,  Minnesota  55387. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Biueau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield.  Virginia  22153.  prior  to 
7:30  a.m..  August  23. 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  June  28, 1993. 
Lany  Hamilten, 
Acting  State  Director. 

(FR  Doc  93-17774  Filed  7-26-93;  8:45  am] 
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[lfV-MM210-06:  N-67116] 

Propoaal  Withdrawal  and  Opportunity 
for  PubUc  Maating;  Navada 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
8.344.22  acres  of  public  land  in  Washoe 
County  to  establish  and  protect  a 
proposed  National  Wild  Horse  and 
BiUTO  Center.  This  notice  closes  the 
land  for  up  to  2  years  from  surface  entry 
and  mining.  The  land  will  remain  open 
to  mineral  leasing. 

DATES:  Comments  must  be  received  by 
October  25, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Nevada  State  Director,  BLM.  850 
Harvard  Way.  P.O.  Box  12000,  Reno. 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder.  BLM  Nevada  State 
office,  702-785-6526. 

SUPPI.EMENTARY  MFORMATION:  On  July 
16. 1993.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  follo%ving  described 

fiublic  land  from  settlement,  sale, 
ocation,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 

T.  21  N.,  R.  19  B.. 

Sec  1,  Lots  1-4,  S</^.  S^/^NM; 

Sec  2,  LoU  1-4,  S^/»,  SVbNVk; 

Sees.  12  and  13. 
T.  22  N.,  R.  19  B., 

Sec  36. 
T21N.,R.20E., 

Sec  5,  Lots  1-4,  SV4,  S'/iNVi; 

Sec  6,  Lot!  1-7,  S'/iNEV4.  SEV«^AVV«. 
E'/4SW'/i,  SEV4: 

Sec  7,  LoU  1-4,  EVi.  EVjWVi: 

Sees.  8  and  17; 

Sec  18, .  Lots  1-4,  Ev^.  EV^WV^ 
T.  22N..R.20E., 

Sec  31, ,  LoU  1-4. .  EV^.  EV^W^: 

The  area  described  contains  8,344.22  acres 
in  Washoe  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  establish  and  protect  a 
National  Wild  Horse  and  Burro  Center. 
Nevada  has  over  39.000  wild  horses  and 
burros,  which  is  over  half  of  their 
population  in  the  United  States.  The 
Center  will  service  as  Nevada's 
preparation  facility  where  wild  horses 
and  burros  will  be  adopted  or  shipped 
to  other  adoption  facilities.  The  Center 
will  handle  approximately  8,000 
animals  each  year.  The  Center  will 
contain  facilities  to  handle  and  prepare 
the  wild  horses  and  burros  for  adoption 
and  will  include  an  adoption  facility, 
and  an  interpretive  facility,  an 
auditorium,  exhibit  area,  office 
complex,  and  a  drive-through  area 
where  %vild  horses  can  be  viewed  in  a 
natural  setting. 
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For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meuting  in  connection  with  the 

{)roposed  withdrawal  will  be  held  at  a 
ater  date.  A  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register  and  the  Reno  Gazette-Journal 
newspapers  in  Reno,  Nevada,  at  least  30 
days  before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulation  set  forth 
in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  speciBed  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature. 

Dated:  )uly  19, 1993. 
Billy  R.  Tanplaton, 
State  Director.  Nevada. 
[PR  Doc.  93-17770  Filed  7-2fr-93;  8.45  ami 
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Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Bruneau  Hot  Springsnail  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

interior. 

ACTKM:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Brumeau  Hot 
Springsnail  [Pyrgulopsis  bruneauensis). 
The  species  occurs  only  in  a  complex  of 
related  thermal  springs  and  their 
immediate  outflows  along  the  Bruneau 
River  in  Owyhee  County,  Idaho  on 
private  lands  and  lands  administered  by 
the  Bureau  of  L,and  Management  (BLM). 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  27, 1993  to  receive 
consideration  by  the  Service. 
AOOftESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 


copy  by  contacting  the  Field  Supervisor, 
Boise  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  4696  Overland  Road, 
room  576,  Boise,  Idaho  83705  or  by 
calling  (208)  334-1931.  Written 
comments  and  materials  regarding  the 
draft  recovery  plan  should  be  addressed 
to  Field  Supervisor,  Boise  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  at  the 
address  listed  above.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Lx)bdell  or  Steve  Duke,  Fish  and 
Wildlife  Service,  Boise  Field  Office, 
4696  Overland  Road,  room  576,  Boise, 
Idaho  83705  (208)  334-1931. 

SUPPlfMENTARY  VIFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary'  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  and 
delisting  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.]  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Bruneau  Hot  Springsnail  occurs 
only  in  a  complex  of  related  thermal 
springs  and  their  immediate  outflows 
along  the  Bruneau  River  in  Owyhee 
County,  Idaho,  primarily  on  lands 
administered  by  the  BLM  and  also  some 
private  lands.  The  primary  threat  to  this 
species  is  the  reduction  of  themal  spring 
habitats  from  agricultural-related 
ground  water  withdrawal/pumping.  The 
recovery  plan  calls  for  implementing 


various  conservation  measures  to 
preserve  and  maintain  the  species 
thermal  spring  habitats  by  stabilizing 
water  levels  in  the  geothermal  aquifer  to 
maintain  existing  springsnail  habitats 
along  the  Bruneau  River  and  in  Hot 
Creek  and  protecting  the  remaining 
springsnail  populations  from  vandalism 
and  catastrophic  events. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  Sf>ecified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  July  20, 1993. 
Manrin  1^  Plenert, 
Regional  Director. 

(PR  Doc.  93-17821  Filed  7-26-93:  8:45  am| 
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National  Partt  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nomiruitiona 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
17, 1993.  Pursuant  to  §60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service. 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  August  11, 1993. 
Beth  M.  Boluid, 

Acting  Chief  of  Registration,  National 
Register. 

Arizona 

Maricopa  County 

Grace  Lutheran  Church  (Religious 
Architecture  in  Phoenix  MPS).  1124  N.  3rd 
St.,  Phoenix.  93000835 

Florida 

Brevard  County 

Hill.  Dr.  George  £.,  House,  800  Indianola  Dr.. 
Menin  Island,  93000819 


Louisia 

Caldwell  Parish 

Martin  House.  )ct.  of  Martin  Ln.  and  US  165, 
2  mi.  N  of  Ck>lumbia,  Colunibia  vicinity, 
93000832 

East  Feliciana  Parish 

Fairriew  nantation  House.  8338  LA  963. 
Ethel  vicinity,  93000821 
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Lafourchm  Pmrith 

ToUps.  Ztpkkm.  St..  House  (Louisiana't 
Fmtch  Omh  ArchhBcture  h4PS),  IMS 
Biyou  Bh«  By-Pass  Rd..  Thibodaux 
viciaity.  93000620 

Orleans  Parish 

Uppgr  CmHtral  Business  District  (Boundary 
Increase),  fd.  of  Howard  and  St.  Charles 
Aves.  and  along  O'Keefe  Ave.  and  Poydras 
St..  New  Orleans.  93000S31 


Atlantic  County 

Black.  William  L.  House,  458  Bellevue  Ave  . 
Hammonton.  93000828 

Burlington  County 

Stokes,  dtaries.  House,  600  Beverly— 
Rancocas  Rd..  Willingboro  Township. 
Riverside  vicinity.  93000827 

Cape  May  County  \ 

Ludlam.  Henry.  House.  1336  N)  47.  Dennis 
Township.  Dennisville  vicinity.  93000826 

Ocean  County 

Falkinburg  Farmstead'.  28  Westcott  Ave.. 
Ocean  Township.  Waretown.  93000829 

Virguua 

Arlingfon  County 

Cartin  Hall.  5711  4th  St..  S..  Arlington. 
93000633 

Oarke  County  \ 

Lucky  Hit.  VA  628  S  side.  4500  ft.  NE  of  jet 

with  VA  658.  White  Post  vicinity, 

93000634 

Frederick  County 

Frederick  County  Poor  Farm,  VA  654  E  side. 
S  of  ict.  with  VA  679.  Round  Hill  vicinity. 

93000623  I 

Halifax  County 

Eldridge,  Bowling.  House.  VA  622  W  side.  IS 
mi.  N  of  ict.  with  VA  659.  Elmo  vicinity. 

93000624  I 

Lee  County 

Dickinson — Milbourn  House.  US  58. 
lonesville.  93000825 

Bockbridge  County  j 

Level  Loop.  VA  724  1  mi  W  of  Brownsburg 
and  0.5  mi.  E  of  McClung's  Mill. 
Brownsburg  vicinity,  93000622 

Danville  Independent  City      j 

Downtown  Danville  Historic  District.  Roughly 
bounded  by  Memorial  Dr.  and  High.  Patton 
and  Ridge  Sts..  Danville  (Independent 
aty).  93000830 

IFR  Doa  93-17760  Filed  7-26-93:  8:45  am) 
I  coot  4n»-T*-ll 


UMI 


OMm  of  SurtM*  Mining  Ractamatlon 
and  Enforcamant 

Raquaal  for  Datormlnatlon  of  Valid 
Existing  Righto  Within  tha 
Monongahala  National  Foraat 

AQCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Notice  of  request  for 
determination  and  invitation  for 
interested  persons  to  participate. 

SUMMURV:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
has  received  a  request  for  a 
determination  of  valid  existing  rights 
(VER)  to  mine  coal  by  surface  and 
underground  methods  on  8,405  acres  of 
Federal  land  within  the  Monongahela 
National  Foiast  in  Pocahontas  and 
Randolph  Counties.  West  Virginia.  By 
this  notice.  OSM  is  inviting  interested 
persons  to  participate  in  the  proceeding 
and  to  submit  relevant  factual  material 
on  the  matter.  OSM  intends  to  develop 
a  f^mpiete  administrative  record  and 
will  render  a  Tmal  agency  decision 
pursuant  to  section  522(e)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  and  its  implementing 
regulations. 

DATES:  OSM  will  accept  materials  on 
this  request  for  a  VER  determination 
until  5  p.m.  local  time  on  September  10. 
1993. 

AOOflESSES:  Hand  deliver  or  mail 
written  materials  to  the  Eastern  Support 
Center  at  the  address  listed  below. 
Documents  contained  in  the 
Administrative  Record  are  available  for 
public  review  at  the  locations  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Eastern  Support 
Center,  room  234,  Ten  Parkway  Center. 
Pittsburgh.  PA  15220.  Telephone:  (412) 
937-2897. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Charleston  Field 
Office.  603  Morris  Street.  Charleston. 
WV  25301.  Telephone:  (304)  347-7158 
SUPPLEMENTARY  MFOmiATION:  Section 
S22(e)  of  SMCRA  prohibits  surface  coal 
mining  operations  in  certain  areas, 
subiect  to  VER  and  except  for  those 
operations  which  existed  on  August  3, 
1977.  Under  section  522(e)(2).  the 

[>rohibition  is  applied  to  any  Federal 
ands  within  the  boundaries  of  any 
national  forest  unless  the  Secretary  of 
the  Interior  finds  that  there  are  no 
significant  recreational,  timber, 
economic  or  other  values  that  may  be 
incompatible  with  such  surface  coal 
mining  operations  and  the  surface 


operation  and  impacts  are  incident  to  an 
underground  coal  mine. 

The  term  "VER"  is  not  deBned  in 
SMCRA.  On  September  14, 1983  (48  FR 
41312-41356).  OSM  adopted  a 
regulatory  definition  of  VER  at  30  CFR 
761.5  which  defined  VER  as  those 
rights,  which  if  affected  by  the 
prohibitions  in  section  522(e),  would 
entitle  the  owner  to  payment  of  just 
compensation  under  the  Fifth  and 
Fourteenth  Amendments  to  the  United 
States  Constitution,  the  so-called 
"takings"  test. 

On  March  22. 1985.  the  United  States 
District  Court  for  the  District  of 
Columbia  held  that  the  promulgation  of 
the  VER  definition  in  30  CFR  761.5 
violated  the  Administrative  Procedure 
Act  and  remanded  the  definition  to  the 
Secretary  of  the  Interior  fin  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  II  No.  79-1144). 

In  the  November  20.  1986.  Federal 
Register  (51  FR  41952),  OSM  suspended 
the  Federal  definition  of  VER  insofar  as 
it  incorporates  a  takings  test.  OSM 
announced  that  during  the  period  of 
suspension  it  would  make  VTR 
determinations  on  Federal  lands  within 
the  boundaries  of  national  forests  using 
the  VER  definition  contained  in  the 
appropriate  state  regulatory  program.  By 
passage  of  the  Energy  Policy  Act  of 
1992.  Congress  directed  OSM  to 
continue  in  force  and  effect  during  the 
one*year  period  following  enactment  of 
that  Act.  the  polices  set  forth  in  the 
November  20. 1986.  Federal  Register 
notice. 

The  term  VER  is  defined  in  CSR  38- 
2-2.129  of  the  West  Virginia  Surface 
Mining  Redamation  Regulations. 
Section  2.129  provides  that  VER  exists. 
except  for  haulroads.  in  each  case  in 
which  a  person  demonstrates  that  the 
limitation  provided  for  in  section  22A- 
3-22(d)  of  the  West  Virginia  Surface 
Coal  Mining  and  Reclamation  Act 
would  result  in  the  unconstitutional 
taking  of  that  person's  rights. 

By  a  letter  dated  June  30, 1993. 
Charles  and  Katherine  Kelly  requested 
that  OSM  make  a  determination  of  VER 
for  8.405  acres  of  land  located  in 
Randolph  and  Pocahontas  Counties. 
West  Virginia.  The  Kellys  allege  that 
they  are  the  owners  of  Vit  of  the  coal, 
oil  and  gas  on  this  tract.  The  United 
States  of  America  purchased  the  surface 
and  Vir  of  the  coal  rights  on  )uly  1, 
1987.  firom  the  Trust  for  Public  Land,  a 
non-profit  California  public  benefit 
corporation.  Tha  land  is  currently 
managed  by  the  U.S.  Department  of 
Agriculture  as  part  of  the  Monongahela 
National  Forest. 

The  property  is  located  in  the  Valley 
of  the  Shavers  Fork  River  and  on  the 
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western  flank  of  Back  Allegheny 
Mountain  about  23  miles  south  of  the 
city  of  Elkins,  West  Virginia.  It  is 
bounded  on  the  north  by  U.S.  Highway 
No.  250,  on  the  West  by  the  Shavers 
Fork  River,  on  the  south  by  the 
boundary  between  Randolph  and 
Pocahontas  Counties,  and  on  the  east  by 
the  crest  of  Back  Allegheny  Mountain. 
The  entire  area  is  colloquially  called 
Cheat  Mountain. 

The  Kellys  have  requested  a  VER 
determination  for  the  Eagle,  Barton 
Knob,  Gilbert  Rider,  Gilbert,  Hughes 
Ferry  and  Sewell  coal  seams.  The  Kellys 
propose  to  mine  the  above  seams  by 
mountain  top  removal,  contour  and 
underground  mining  methods. 

In  evaluating  this  request,  OSM  must 
first  determine  whether  the  Kellys  have 
demonstrated  all  necessary  rights  to 
mine  the  coal.  OSM  invites  interested 
persons  to  provide  factual  information 
as  to  whether  the  Kellys  have  the 
property  right  to  mine  by  the  proposed 
methods,  and  other  factual  information 
on  whether  they  have  VER  as  defined  by 
West  Virginia's  laws  and  regulations. 

OSM  will  make  a  final  decision  on 
Charles  and  Katharine  Kelly's  VER 
request  as  soon  as  it  is  practicable 
following  completion  of  the 
administrative  record.  If  OSM 
determines  that  the  requesters  have 
VER,  they  may  apply  for  permit(s)  with 
the  West  Virginia  ENvision  of 
Environmental  Protection  which,  if 
granted,  would  authorize  surface  and 
underground  mining  on  the  property  in 
question.  If  it  is  determined  that  the 
requesters  do  not  have  VER,  no  permits 
may  be  issued  for  surface  mining 
operations.  However,  in  the  absence  of 
VER,  permits  may  be  issued  for 
underground  mining,  if  such  operations 
are  compatible  vfitb  recreational, 
timber,  economic  and  other  values  of 
the  Monongahela  National  Forest. 

Dated:  Dated:  July  21, 1993. 
CwrlCaoM. 

Assistant  Director,  Eastern  Support  Center 
(PR  Doc  93-17645  Filed  7-26-93;  8:45  am] 
BtUMQ  COM  4ai«-aMi 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Coneent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  proposed  consent  decrees  in 
United  States  v.  Bethlehem  Steel 
Corporation,  et  al.,  Qvil  Action  No.  91- 
0634S,  were  lodged  on  July  14, 1993, 
with  the  United  States  EKstrict  Court  for 
the  Western  District  of  New  York. 


The  proposed  consent  decrees  resolve 
the  action  brought  by  the  United  States 
against  defendants  Bethlehem  Steel 
Corporation  ("Bethlehem"),  Dismantling 
Corporation  ("Dismantling")  and 
Eastern  Environmental  Services  of  the 
Northeast,  Inc.  ("Eastern 
Environmental"),  seeking  civil  penalties 
and  injunctive  relief  for  violations  of  the 
Asbestos  NESHAP,  40  CFR  61.140  et 
seq.  The  proposed  consent  decree  for 
defendant  Bethlehem  requires  it  to  pay 
$500,000  in  civil  penalties,  and  to 
comply  with  an  extensive  asbestos 
removal  management  program.  The 
proposed  consent  decree  with  defendant 
Dismantling  requires  it  to  pay  $15,000 
in  civil  penalties  and  also  to  comply 
with  an  extensive  asbestos  removal 
management  program.  The  proposed 
partial  consent  decree  for  defendants 
Bethlehem  and  Eastern  Environmental 
requires  defendants  to  pay  civil 
penalties  of  $45,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  diould  be 
relating  to  the  proposed  consent 
decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Bethlehem  Steel 
Corporation,  et  al.,  DOJ  No.  90-5-2-1- 
1565. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Attn:  Denise  E. 
O'Donnell,  First  Assistant  U.S. 
Attorney,  US  Attorney's  Office,  502  U.S. 
Courthouse,  68  Court  Street.  Buffalo,  NY 
14202;  the  Region  2  Office  of  the 
Environmental  Protection  Agency.  Attn: 
Michael  Arch,  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  Region  2,  Jacob  ].  Javits  Federal 
Building.  Rm  400,  New  Yoric  NY  10278- 
00012;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington,  DC  20005,  (202)  624-0892. 
Copies  of  the  proposed  consent  decrees 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  SU^t,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $15.50  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
lohn  C  Cmden, 

Chief,  Environment  Enforcement  Section, 
Enviroiunent  and  Natural  ResourcesDivision. 
(FR  Doc.  93-17768  Filed  7-26-93;  8:45  am) 
MLUNa  coot  4«ie-01-«l 


Lodging  of  Copeent 
To  Clean  Air  Ad 


Decree  Purauani 


In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  14, 1993,  a  proposed 
Consent  Decree  in  United  States  v. 
Donald  E.  Buchs  and  Lorain  Properties 
Company,  Case  No.  C86-4052.  was 
lodged  in  the  United  States  District 
Court  for  the  Northern  District  of  C^o. 
The  Complaint  filed  by  the  United 
States  alleged  violations  of  the  Clean  Air 
Act,  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  Asbestos,  40  CFR  part  61.  subpart  M. 
The  Consent  Decree  requires  the 
defendants  to  pay  a  total  civil  penalty  of 
$20,000  in  full  settlement  of  the  claims 
set  forth  in  the  Complaint  filed  by  the 
United  States.  The  Consent  Decree  also 
requires  the  defendants  to  clean  up  all 
debris  and  demolition  rubble  at  the 
facility  that  is  the  subject  of  the 
Complaint,  to  comply  with  the  asbestos 
NESHAP,  and  to  provide  EPA  with 
notice  before  removing  any  asbestos  in 
the  future. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Donald  E.  Buchs  and 
Lorain  Properties  Company,  D.J.  Ref. 
No.  90-5-2-1-1017. 

The  pro{>osed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 

(1)  The  United  States  Attorney  for  the 
Northern  District  of  Ohio.  1800  Bank 
One  Center,  600  Superior  Avenue.  East, 
Cleveland,  Ohio  44114-2600  (contact 
Assistant  United  States  Attorney  Arthur 
I.  Harris); 

(2)  The  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604-3590 
(contact  Assistant  Regional  Counsel 
Monica  Smyth);  and 

(3)  The  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  (20005).  202-624-0892.  Copies  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decee  Library,  1120  G  Street. 
NW..  4th  Floor,  Washington,  DC 
(20005).  For  a  copy  of  the  Consent 
Decree  please  enclose  a  check  in  the 
amount  of  $3.00  (25  cents  per  page 
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reproduction  cbaige)  p*]^le  to  Conasnt 
Decree  Library.  I 

lAaCCnMlmi.  ' 

Chief  Environmentai  Enforcement  Section. 
Enviroameat  ^  Natura]  Besourcet  Division. 

(FR  Doc  9>-17769  Piled  7-26-93: 8:45  tm] 


Drug  Ewiorcinont  Administration 

ConlroHad  Substsncoa:  Proposod 
Apgrsgals  Production  Quotas  for  1994 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Notice  of  proposed  aggregate 
production  quotas  for  1994. 


UMI 


;  This  notice  proposed  initial 
1994  aagrsgate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  of  die  Controlled  Substances  Act. 
DATES:  Comments  or  (Ejections  should 
be  received  on  or  before  August  26, 
1993. 

ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  Attn:  DEA 
Federal  Register  Representative  (CCR). 
FOR  nmiMDI  MFORMATIQN  CONTACT: 
Howard  MoCUin.  Jr.,  Chief,  Ehxig  ft 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington.  DC.  20537.  Telephone: 
(202)  307-7183. 

SUPflEMDfTARV  MFORHATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  each  basic  class  of 
controlled  substance  listed  in  Schedules 
I  and  n.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  by  S  0.100  of  title  28  of  the  Code 
of  Federal  Regulations. 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for:  (1)  The 
estimated  medical,  scientific,  research. 
and  industrial  needs  of  the  United 
States:  (2)  lawful  export  requirements; 
and  (3)  the  establishment  and 
maintenance  of  reserve  stocks. 

In  detennining  the  below  listed 
proposed  1994  aggregate  production 
quotas,  the  Administrator  considered 
the  following  factors:  (1)  Total  actual 
1992  and  estimated  1993  and  1994  net 
disposals  of  each  substance  by  all 
manufacturers;  (2)  estimates  of  1993 
year  end  inventories  of  each  substance 
and  of  any  substance  manufactured 
from  it  and  trnnds  in  accumulation  of 
such  inventories;  and  (3)  projected 
demand  as  indicated  by  procurement 
quota  applications  filed  pursuant  to 
§  1303.12  of  title  21  of  the  Code  of 
Federal  Regulations. 


Pursuant  to  §  1303.23(c)  of  title  21  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  IMEA  wrill.  in  early 
1994.  adjust  individual  manufactxmng 
quotas  allocated  for  the  year  based  upon 
1993  year-end  inventory  and  actxial 
1993  disposition  data  supplied  by  quota 
recipients  for  each  basic  class  of 
Schedule  I  or  II  controlled  substance. 

Baaed  upon  consideration  of  the 
above  bctors.  the  Administrator  of  the 
DEA  hereby  proposes  that  aggregate 

!>roduction  quotas  for  1994  for  the 
ollowing  controlled  substances, 
expressed  in  grams  of  anhydrous  add  or 
base,  be  established  as  follows: 


Basic  Class 


Schedule  I: 
2.5- 
DtmetwKyamphetamine 

Dimethylainphetamine 

Heroin  

Lavo-alpha-acetytmelhadol 
Lysergic  add  (Mttytamids 

4-MetiylBfninoi«ic  

Mstfiaqijsione 

MaltKnthinone 

3.4-M6thy4sne- 

dioxyamphe-  taminc 

3,4-Mettiytene- 

dtoxymettianv 

phetamine 

N-HydroKy-3,4'niettiylene- 

dwicyawyhelsiTilns 

Nonnoiphins 

Tstrahydiocannablnols  

Schedule  II: 

Alfentani 

Afflobait 
Amphsti 
Cocaine 

Codeine  (lor  sale) 

Codeine  (lor  conversion)  .. 

Desoxyephedrine 

1043  grams  of  Isvodesoxy- 
phedrine    lor    use    in    s 
rxinoonlrolled, 
nonpreacflplion       product 
22,100    grams    for 


Proposed 
1994  Quotas 


Dihydrocodsirte  ..._ „ 

DIphsrwicytals 

Eqjonine  (for  oofwsrrion) . 
Fsntwiyl 

VjUIBIHIMJe  » 

Hydrocodona 

Hydromorphone 

Leworphanol  ....«...........>._. 

RffesiBQone  mh.»m...>.....>...«.. 
iyfeiwdone  (conversion)  ... 
Methadone     imarmedtalB 

(lor  sale) 

Methadooe      InlermedMs 

(for  oorrversion)  

Melhamphetamins        (for 

conversion) 

Mettiytphenidate 

Morphine  (for  sirie)  

Morphine  (for  conversion) . 


15,400.000 
2 
4 
150,000 
34 
2 
4 
2 
2 


2 

2 
50.000 

7.110 

5 

116.400 

599,000 

64.235.000 

10.644,000 

1.065,000 


Basic  Class 

1994  Quotas 

Noroxymorphone  (for  ssie) 
Noroxymorphons  (for  oon- 

version)  — 

Opium 

Oxycodone  (for  sale) 

sion) 

150,000 

700,000 

642.00C 

4.038,000 

3.400 

Oxymorphone  

PentobartNtal _. 

1,400 
13340,000 

7 

Pttenytacelone  (for  oonver- 

^Klii|  •>••••■•■•>•••••■■■••*■•■••■••■ 

Secobarbital 

SufenlanI 

Thebalne 

381.000 

550,000 

620 

8.496.000 

103,932,000 

385.000 

1.023.00 

660.000 

60.000 

979.000 

6,277.000 

332.000 

6,400 

8.480.000 

2,094,000 

220,000 

700.000 

2.618,000 

723.000 

4.583.000 

6,480.000 

72.786.000 


All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  (me  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  oi^er  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  sections  (3)(c)(3)  and 
3(e)(2)(c)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  prof»edings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparations  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  an  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.,  601.  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  n 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Sudi 
quotas  impact  predominantly  upon 
major  manuCacturers  of  the  affected 
controlled  substances. 

Dated:  June  10. 1993. 

Administrator  of  Drug  fin/bfcement. 

(FR  Doc.  93-17655  Hied  7-26-93;  8:45  ami 

sajjNQ  coot  ««is-as-« 
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ConlroNed  SubstanoM:  PropoMd 
Revised  Aggregate  Production  Quotas 
for1983 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACnON:  Notice  of  proposed  revised 
aggregate  production  quotas  for  V992. 

SUMMMRY:  This  notice  proposes  revised 
1993  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  as  required  under  the  Controlled 
Substances  Act  of  1970. 
DATES:  Comments  or  objections  should 
be  received  on  or  before  August  26. 
1993. 

AOOAESSES:  Send  comments  or 
objections  to  the  Administrator.  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr..  Chief.  Drug  k 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Wa.shington.  DC  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  listed  in  Schedules  I  and  II. 
This  re.<:ponsibility  has  been  delegated 
to  the  Administrator  of  the  DEA  by 
§  0. 100  of  title  28  of  the  Code  of  Federal 
Regulations. 

On  December  16, 1992.  a  notice  of  the 
1993  established  aggregate  production 
quotas  was  published  in  the  Fedwal 
Register  (57  PR  59845).  The  notice 
stipulated  that  the  Administrator  of  the 
DEA-yould  adjust  the  quotas  in  early 
1993  as  provided  for  in  title  21.  Code  of 
Federal  Regulations.  §  1303.23(c).  These 
aggregate  production  quotas  represent 
those  amounts  of  controlled  substances 
that  may  be  produced  in  the  United 
States  in  1993  and  do  not  include 
amounts  which  may  be  imported  for  use 
in  industrial  processes. 

Based  on  a  review  of  1992  year-end 
inventories,  1992  disposition  data 
submitted  by  quota  applicants, 
estimates  of  the  medioJ  needs  of  the 
United  States  submitted  to  the  DEA  by 
the  Food  and  Drug  Administration  and 
other  information  available  to  the  DEA. 
the  Administrator  of  the  DEA.  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  CSA  of  1970  (21 
U.S.C  826)  and  delegated  to  the 
Administrator  §  0.100  of  title  28  of  the 
Code  of  Federal  Regulations,  hereby 
proposes  the  following  changes  in  the 
1993  aggregate  production  quotas  for  the 
listed  controlled  substances,  expressed 
in  grams  of  anhydrous  acid  or  base. 


Scheduiel 

PvMitoMiy 

iseaagore- 

fonqiKMe 

Prepoaed 
reviaad 

tionquoli 

2.5-Oime- 

Stoxyam- 

phetaiiiine 

Lysergic  a(^ 

diethylamide.. 

15.000.000 

9 

15.300.000 
109 

Prevtously 

fVopoeed 

estatoliahad 

iMtaed 

ScheduteN 

1993agwe- 
gata  produc- 

l9S3agare- 
gateproduc- 

tion  quota 

lian  quota 

Amphetamine  ... 

446.000 

161,000 

Codeine  (tor 

conversion)  ... 

9.297.000 

8.600.000 

Deeoxyephe- 

drioe 

1,161,000 

1,000,000 

984,000  grams  of 
levodesoxyephedrine  for  use  in  a 
noncontrolled,  nonprescription  product 
and  16,000  grams  for 
methamphetamine. 


Othydrocodeine  .... 

579,000 

367,000 

Diphenoxylale 

832,000 

948,000 

Fentanyl ._ 

50,900 

68.000 

Hydrocodone 

6,137,000 

6,106.000 

Hydnxnorphone .... 

261.000 

293,000 

Levorphanol 

7,500 

5,100 

Methamphetamine 

(for  conversion) . 

603,000 

150,000 

Metttylphenidate  ... 

3.411.000 

4.604.000 

Mixed  Alkaioids  of 

Opium 

800 

0 

Opium  (tfncturas. 

extracts,  etc.  ex- 

pressed in  tarms 

o(USPpo«v- 

dared  opium)  .... 

662,000 

948,000 

Oxycodone  (tor 

conversion)  

6.300 

600 

Oxymotphone 

2.500 

2S0 

Pentobarbital 

12,912.000 

14.783,000 

Ptienytacetone  (tor 

conversion)  ...._. 

320.000 

572,000 

Secobarbital  

587,000 

67,800 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above 
mentioned  substances  without  filing 
comments  m  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearfng. 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  sununarizing  the  issues  to  be 


heard  and  setting  the  time  for  the 

hearing. 

This  is  not  a  maJOT  rule  far  purpoaas 
of  Executive  Order  (E.O.)  12291. 
Pursuant  to  sections  3(c)(3)  and 
3(eU2)(C)  of  E.0. 12291.  this  rule  has 
been  submitted  for  review  by  the  Offica 
of  Management  and  Budget  (Gtt^).  TIm 
Administrator  certifies  that  this  nils 
meets  the  applicable  standards  set  forth 
in  sections  2(a)  and  2(bK2)  of  E.O. 
12778.  Rules  establishing  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  are 
required  by  statute,  folfill  United  States 
obligations  under  the  Single  Conventirai 
on  Narcotic  Drugs,  1961.  and  other 
international  treaties,  and  are  essential 
to  a  crimiiial  law  enforcement  function 
of  the  United  States.  Without  the 
periodic  establishment  and  adjustment 
of  aggregate  production  quotas, 
pharmaceutical  manufacturers  in  the 
United  States  could  not  lawfully 
produce  a  wide  variety  of  medically 
necessary  pharmaceutical  drugs. 

This  action  has  been  analyzed  in 
accordance  with  the  principlea  and 
criteria  contained  in  E.O.  12612  and  it 
has  been  determined  that  this  matter 
raises  no  Federalism  implications  which 
would  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act.  5  U.S.C  601. 
el  seq.  The  establishment  and  revision 
of  annual  production  quotas  for 
Schedules  I  and  n  controlled  substances 
is  mandated  by  law  and  by  the 
international  obligations  of  the  United 
States.  Such  quotas  impact 
predominately  upon  major 
manufacturers  of  the  affected  controHed 
substances. 

Dated:  May  13, 1993. 
Robart  C  Boomt. 
•Administrator  of  Drug  EnfoivemeaL 
[PR  Doc  93-17854  Filed  7-26-93;  8:45  am| 
aiLUNG  coos  4«ie-ae4i 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Administration 

Invastigatlona  Ragardtng  CartMcattona 
of  Eligitiillty  To  Apply  for  Woffnr 
Adjustmant  Asslstanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
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Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  Uie  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  w(»kars  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  othw  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  6, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade 
Adjustments  Assistance,  at  the  address  ■ 


APPENDIX 


shown  below,  not  later  than  August  6. 
1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at. Washington.  DC  this  12th  day  of 
July,  1993. 
Marvin  M.  Fooks. 

Dinctor,  Office  of  Trade  Adjustment 
Assistance. 


PeWoner  (unkm^MOfkefs/Inn) 


Location 


0MB  r»- 
ceiwwJ 


Dale  of  pe- 


Petiten 
No. 


Articles  produced 


DigiW  Equipfnant  Corp  (Co) 

Pope  A  TiAol  (Wkrs) 

KW.  Jm)  Emarpriaea.  Inc  (ILGWU) 

GoiMb  Pumps.  lnc'(Wlos) 

ChurcM  Div.  of  LutWn  Indus.  (Co) . 
Padic  Wood  Treating  Corp  (Co)  ... 

CotNdan  DisL  Cantor  OBT) 

Magnitok  Century  Electric  (Wles) .. 

\Mlaon  Hydrocart>on,  Inc  (Co) 

Bit  Three  Industriea,  Inc  (USWA)  .. 
Of*)  Edteoo  Co  (UWUA) _ 


Tampe,  AZ 

Port  Gambto,  WA . 
South  FVver,  NJ  ... 

Lubbock,  TX 

Chanuto,  KS  

Ridgelleid,  WA  ..... 

LaxinQlon,  KY  ...... 

El  Paao.  TX 

ChMicothe,  OH 

Corpua  Christf,  TX 

Fwrel.  PA 

Toronto.  OH 


07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 

07/12/93 

07/12/93 
07/12/93 
07/12/93 


06A)9i^ 
06/21/93 
06/29/93 
06/25/93 
.07/02/93 
07/12/93 
07/01/93 
06/30/93 

06/25/93 

06/29/93 
06/25/93 
06/30/93 


28,851 
28,852 
28,853 
28.854 
28.855 
28.856 
28,857 
28,858 

28.859 

28.860 
28,861 
28,862 


Thin  INm  discs. 

Softwood  dimensional  lumber. 
Ladies'  dresses. 
Turt)lne  pumps. 
Oilfield  pumping  units. 
Pressure  treated  wood. 
Ship  doltiing  petces. 
Aasemble,    evaluate    electric 

motors. 
Coatod  and  papeterie  paper 

products. 
Oil  and  gas. 
Industrial  gases. 
Electricity. 


|FR  Doc  93-17849  Filed  7-26-93: 8:45  a.m.) 


Cathode  Ray  TuIm  DivWon  of  General 
Atronica  Corp^  Pttiladelphia,  PA;  TA- 
W-28, 112;  Dtamiaaal  of  Application  for 
flf  nnaiflftinn 

■  w^^n  v^m^w  v^nrf  ■ 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  %vith  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workere  at 
CaUiode  Ray  Tube  Division  of  C^neral 
Atronics  Corporation.  Philadelphia. 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28. 112;  Cathode  Ray  Tube  Division 
of  General  Atronics  Corporation. 
Philadelphia,  Pennsylvania  (July  15, 
1993) 

Signed  at  Washington.  DC,  this  16th  day  of 
July.  1993.  ! 

MarviBM.Feeks, 

Dinctor,  Office  of  Adjustment  Assistance. 
(FR  Doc  93-17852  Filed  7-2ft-93: 8:45  am] 
I000I«1I 


UMI 


Grant  Tensor  Geophysical  Corporation 
a/k/a  Norpak  International  Nevada,  Inc.; 
TA-W-27,881  Houston,  TX;  TA-W- 
27,881  A  Metairle,  LA;  Amended 
Certification  Rejjardlng  Eligibility  To 
Apply  for  Worlter  Adjustment 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  14. 1993.  applicable  to  all 
workera  of  the  subject  firm.  The  Notice 
was  published  in  the  Federal  Register 
on  February  2. 1993  (58  FR  6811).  The 
certification  was  amended  on  April  12, 
1993  (58  FR  21320)  to  indicate  that  the 
claimants'  wages  on  and  after  January  1, 
1993  are  reported  under  &ant  Tensor's 
UI  tax  account. 

At  the  request  of  the  workere  the 
Department  reviewed  the  certification 
for  workere  of  Grant  Tensor  Geophysical 
Corporation  in  Houston.  Texas.  New 
information  bom  the  company  shows 
that  worker  separations  occurred  in 
Metairie.  Louisiana. 

The  intent  of  the  Department's 
certification  is  to  include  all  workera  of 
Grant  Tensor  Geophysical  Corporation 


who  were  affected  by  increased  imports 
of  crude  oil  and  natiiral  gas. 

The  amended  notice  applicable  to 
TA-W-27.881  is  hereby  issued  as 
follows: 

"All  workers  of  Grant  Tensor  Geophysical 
Corporation,  also  known  as  (a/k/a)  Norpak 
International  Nevada,  Inc.,  Houston,  Texas 
and  Metairie,  Louisiana  who  became  totally 
or  partially  separated  from  employment  on  or 
after  Septemlwr  21, 1991  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  19th  day  of 
July  1993. 
Marvin  M.  Feoka, 

Dinctor,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  93-17851  Filed  7-26-93;  8:45  am] 
BUMQ  COOC  Hit  It  M 


Determlnationa  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1993. 
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In  <Htier  fm-  an  affinnativa 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Deferminations 

In  each  of  the  foUovring  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  woricer 
separations  at  the  firm. 
TA-W-28.454:  Triumph-LM.  Inc. 

Houston.  TX 
TA-W-2a,54a:  Crown  Cork  &  Seal  Co.. 

Inc.,  North  Bergen.  NJ 
TA-W-28,598;  Occidental  Chemical 

Corp..  Swift  Creek.  FL 
TA-W-28.607:  Occidental  Otemical 

Corp.,  Suwannee  River,  FL 
TA-W'28.597:  Nerco  Oil »  Gas,  Inc.. 

Houston,  TX 
TA-W-28,673;  Nerco  Oil  8r  Gas,  Inc.. 

Lafayette,  LA 
TA-W-28,674:  Nerco  Oil »  Gas.  Inc., 

Black  Lake,  LA 
TA-W-28.675:  Nerco  Oil  &  Gas,  Inc., 

Berwick,  LA 
TA-W-28,665;  Horizon  Potash  Corp.. 

Carlsbad.  NM 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28,53J:  Koch  Gathering  Systems. 

Inc..  Wichita.  KS 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,726:  Rogue  River  National 
Forest.  Medford,  OR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
film. 

TA-W~28.S91:  Economy  Industrial 
Corp..  Ambridge,  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,547: 3  M  Telecom  Resources 
Div.,  Eatontown,  NJ 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.777;  Beth  Energy.  Afine  #35. 
Ebensburg.  PA 

Aggregate  US  impcMls  of  coal  are 
negligible  during  the  relevant  period. 
TA-W-28,545:  Aferco,  Jnc. 
Headquarters.  Portland.  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  l^e  Act  of 
1974. 

TA-W-28,81J;  Geological  Consulting 
Services,  Houston.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-S70:  Eugene  En^es.  Eugene.  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-605:  Alcoa  Technical  Center. 
Alco  Center.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,667:  Complete  Auto  Transit. 
Inc.,  Ypsilanti,  MI 
The  workets'  firm  does  not  produce 
an  article  as  required  far  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,635;  Tenneco  Gas  Pipeline 
Co..  Houston.  TX 
The  wori^ers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,659:  Carrier  Corp..  AUied 
Products  Div.,  Knoxville,  TX 
U.S.  imparts  of  air  conditioners, 

refirigeration  and  heating  equipment 

declined  relative  to  domestic  shipment 

in  1992  compared  to  1991. 

7*^-1^-28,664;  Ohio  &  Western 

Pennsylvania  Dodi  Co,  Cleveland, 
OH 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

imder  secticm  222  of  the  Trade  Act  of 

1974. 

TA-W-28.727;  Ohio  Edison  Edgewater 
Plant,  Lorain.  OH 
U.S.  imports  of  electricity  were 
negligible  in  the  relevant  time  period. 
TA-W-28,671  and  TA-W-2a.  671  A; 
Atlantic  Steel  Industries.  Inc., 
Atlanta.  GA  and  Cartersville.  GA 
U.S.  Imports  of  semi-finished  steel 
products  (blooms,  billets,  slabs) 
declined  in  the  first  four  months  of  1993 
compared  to  the  same  period  in  1992. 


TA-W-28,480;  National  Cooperative 
Refinery  Assodatimi,  ExjAoratkm  9^ 
Production  Div.  Headquarters, 
McPherson,  KS 

TA-W-28,480A;  National  Cooperative 
Refinery  Association,  Exploration  8' 
Production  Div.  Operations  in 
Oklahoma 
Increased  imports  did  not  contribirte 

importantly  to  woricer  seperatioos  el  the 

firm. 

TA-W-28,632:  Wa  Steel.  Warren.  OH 

The  investigation  leveelad  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Incraases  of 
imports  of  articles  Uke  or  dirsctly 
competitive  with  articles  produoMi  by 
the  firm  or  appropriate  subdivision  hiava 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

AfBnnathre  DeteraiaatiaaB 

TA-W-28,614:  Inland  Steel  Mining  Co., 
Minora  Mine,  Virginia,  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Majdi  23. 
1992. 

TA-W'28.6S4:  Armstrong  World 
Industries,  Inc.,  Braintree,  MA 
A  certification  was  issued  covering  all 
woikws  engaged  in  the  production  of 
textile  apron  machinery  separated  on  or 
after  April  19, 1992. 

TA-W-681:  Simpson  Paper  Co.,  San 

Gabriel  Mill,  Pomona,  CA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
uncoated  free  sheet  paper  separated  on 
or  after  May  12, 1992. 
TA-W-28.638;  Ellisville  Uanufbcturing 

Co..  Ellisville.  MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23. 
1992. 

TA-W-28,428;  International  Gear  Cap, 
EucUd.  OH 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
helicopter  transmission  components 
separated  cm  or  after  February  23, 1992. 
TA-W-28,5n;  TA-W-2a.512:  UTC 
Holdings.  Inc..  I^A  Sure  PH, 
Bethl^ian.  PA  and  El  Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mardi  26. 
1992. 

TA-W-28.463;  Roseburg  Forest 
Products.  Roseburg,  OR 

A  ceitificaticm  was  issued  covering  all 
workers  engaged  in  the  production  ai 
plywood  at  Plant  #3  separated  on  or 
after  March  8, 1992. 

I  hereby  certify  that  the 
aforementioned  determinetions  were 
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issued  during  the  nuMith  of  July  1993. 
Copies  of  thMe  determinetions  are 
avaiM>le  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
ConstitutiaD  Avmue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  July  19, 1993.  I 

MarTiBM.Feeks.  I 

Director.  Office  of  Trade  Adfuttment 
Assistance. 
(FR  Doc  93-17853  Fil«d  7-26-93;  8:45  am] 


AttMlationa  RM  by  FaeWtiaa  Uaing 
NonliwnigranI  AUana  Aa  Raglatarad 


AOCNCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 


UMI 


r:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  auen  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatny  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room;  U.S.  Employment 
Service.  Employment  and  Tuning 
Administration.  Department  of  Labor, 
room  N4456.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  fticility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Emplojfment  Standards  Administration, 
Departamnt  of  Labor,  room  S3502. 200 
Constitution  Avenue,  NW.,  Wellington, 
DC  20210. 

fCm  RMTMEn  MFORMA-nCN  CpNTACT: 
Regarding  the  Attestation  Process: 
Chief,  Division  of  Foreign  Labor 
Certificatiois,  U.S.  Employoient 
Service  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number.) 

Begaraing  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 


Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-21»-7605 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  MFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the      > 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  afiiBct  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  fadiity's 
attestation  must  be  on  file  «^th  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  6S5.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  fiidlities  that  have 
requested  foreign  nurses  for  their  stafb. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
niunbers  of  the  fadlities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
fadiity's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 


Signed  at  Washington.  DC  thi*  7th  day  of 
July  1993. 

labert  A.  Schaerfl, 

Director.  United  States  Employment  Service. 

Division  of  Foreign  Labor  Certir- 
CATioNS  Approved  Attestations 
06/01/93  TO  06/30/93 


CEO-Name,  FadWy—name/iad- 


Mr.  Grant  Asay,  SL  Ann's  Nurs- 
ing Home,  415  6th  St,  Ju- 
neau. AK  99601,  907-686- 
3883 

Mr.  Richard  A  Plerson,  The  Uni- 
versity HoepM  of  Arlumsas, 
Utde  Rock,  AR  7220S,  501- 

ftflft    ItftfW 

vOO  vWw  ••• ••...•...•.••. 

Mr.  Jim  Bushmiaer.  Stuttgart 
Memorial  Hospital,  P.O.  Box 
1905,  Stuttgart  AR  72160, 
501-«73-3511  

Ms.  Nancy.  MiHer.  Havasu  Nurs- 
ing Center.  3576  Kearsage 
Drive,  Lake  Havasu  City,  AZ 
86403,  602-453-1500 

Mr.  Rot>ert  Boggs,  Douglas 
Manor  Care  Center,  1400  N 
San  Antonk),  Douglas,  AZ 
85607,  602-364-7937 

Mr.  DavM  Benn,  Memorial  Hos- 
pitals Assodaikin,  1700  Cof- 
fee Road,  Modesto,  CA 
95355,  20»-«26-4500 

Mr.  Dariiel  C.  Zlafio,  Lakewood 
Park  Hetfth  Ctr.,  Mental 
Health  Conval.  Sen^icec,  Dow- 
ney, CA  90242,  310-869- 
0978 „ 

Ms.  Sherri  Buike.  Nurse  Provki- 
ers.  inc.,  345  GeOert  Blvd., 
Suite  F,  Daly  City,  CA  94015, 
415-992-8559 „ 

Mr.  Lany  J.  IMays,  Vita  Con- 
valeecent  Hospital.  8965  Mag- 
nota  Avenue,  Riverskle,  CA 
92S03,  909-688-7468 

Mr.  Bernard  Matas,  Prtmaerica 
Nurskig  Home  Care  Servtoes, 
Delano,  CA  93215,  805-725- 

Mr.  Robert  Schapper,  Monterey 
Park  Hospital,  900  S.  Atlantk; 
Blvd.,  Monterey  Park.  CA 
91754.  818-570-8000 

Mr.  WiHiam  A.  Mathies,  Beverly 
Manor  Conwal.  Hoepital,  Bev- 
erly CaNfomia  Corp.,  Monte- 
ray,  CA  93940,  406-624-1875 

Mr.  Richard  P.  Btkwt,  Ptoie  Tow- 
ers Conval.  Ctr.,  The 
HiWiaven  Corporaton,  San 
Frandsoo,  CA  94115,  415- 
563-7600 

Mr.  Richard  P.  BHnn.  HUtwven 
San  Leandro.  The  HNIhaven 
Corporatfon,  San  Leandro.  CA 
94577.  510-367-4015 

Mr.  WWam  L  GIbert  Merced 
Community  Med.  Ctr.,  301  E. 
138)  Street  Merced,  CA 
96340,  209-38&-7000 


Approval 
date 


06-18-93 


06-11-93 


06-22-93 


06-18-93 


06-25-93 


06-11-93 


06-11-93 


06-1 1t«3 


06-11-93 


06-11-93 


06-11-93 


06-11-93 


06-18-93 


06-18-93 


06-18-03 
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Division  of  Foreign  Labor  Certifi- 
cations APPROVED  attestations 
06^1/93  TO  06/30/93-Cominued 


CEO-Nanw,  FadUfy-naiTM/M- 
dress 

Mr.  ChaitM  Wick.  VisaHa  Con- 
valoacfrt  Hospital,  1925  E. 
Houston  Avanua,  VisaHa,  CA 
93292,  209-732-6661  

Ms.  Karen  Deamer,  Westsida 
Care  Caniar,  300  Douglas 
Street  Patakjma,  CA  94952, 
707-763-6887  

Ms.  Mariana  Z.  Robartson,  Good 
Shaphsfd  Conval.  Ctr.,  cfo 
Prknarica  Nurs.  Homa  Care 
Svcs.,  Delano,  CA.  93215, 
818-896-5391  

Mr.  WiNiam  Gamboa,  Madera 
Rehab.  &  Conval.  Ctr.,  c/o 
Prtmerica  Nurs.  Home  Care 
Svcs.,  Delano,  CA,  93215, 
209-673-9228 

Mr.  NeN  Whipkey,  Gladss  Gen- 
eral Hospital,  SW  Health  Care 
Subdistrict.  BeMe  Glade,  PL, 
33430, 407-996-6571  

Mre.  Ceciia  O'Ryan,  GuW  Coast 
Hospitiy  and  OHhopaadk:  In- 
stitute, SL  Petersburs,  FL, 
33705,  81»-«2»-1122 

Mr.  Paul  Metis,  Shands  Teach- 
ing HoepHai  and  Clinics,  Inc., 
Gainesvile,  FL,  32605,  905- 
395-0441  

Ms.  JudI  L  Buxo.  Harbow's 
Edge,  401  East  Linton  Blvd.. 
Delray  Beach,  FL.  33483, 
407-272-7979  

Mr.  Samuel  Laonor,  Walter  Me- 
morial Medtod  Ctr.,  P.O.  Box 
1200.  Avon  Parte.  FL.  33825, 
813-453-7511  

Mr.  Rkiiard  Blnn.  HWtavan 
Healthcare  Ctr..  950 
MelonvWe  Avenue,  Sanford, 
FL.  32771.  407-322-6566  

Mr.  Oyer  Mitohell,  Munroe  Re- 
gtonai  Med.  Ctr.,  131  S.W. 
15th  Street.  Ocaia.  FL,  32670, 
904-361-7273  

Mr.  Richard  P.  BHnn,  HWiavan 
Conval.  Ctr.  of  Del.  5430 
Linton  Blvd.,  Delray.  FL. 
33484. 407-<495-3188 

Mr.  H.  Net  Copelan,  Sou9i  Ful- 
ton Medtoai  Ctr..  1170  Clave- 
land  Avanua.  East  Point,  GA. 
30344. 404-305-3500 

Mr.  EJ.  Fachtal.  Saint 'Mary's 
Hospital  of  Athens.  Inc..  Allv 
ena,  GA,  30606.  706-548- 
7581  

Mr.  WfMam  A.  Mathies.  Beverly 
Manor  Conval.  Ctr..  Beverly 
Marar  Inc.  of  Hawai.  Honiy 
Uu.  HI,  96819,  806-647- 
4834 

Mr.  WMam  A.  MalNaa.  HM  Nd 
Rehab  A  Hunt/fa  Ct.,  Bevedy 
Enterprises  Hawai.  Inc.. 
Honolulu.  HL  96822.  806- 
537-3371 ^^. 


Approval 
date 


06-18-93 


06-22-93 


06/2&93 


06/25/93 


06^02/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/18/93 


06/18«3 


06/18/93 


06^2/93 


06/11/93 


06/11/93 


06/11/93 


Division  of  Foreign  Labor  Certifi- 
cations APPROVED  ATTESTATIONS 
06/01/93  TO  06/3Q/93-CorTtinued 


Division  of  Foreign  Labor  Certifi- 
cations Approved  Attestations 
06/01/93  TO  06/30/93— Continued 


CEO-Name,  FacHHy^-nama/iad- 
dress 


Ms.  Core  TeUez,  Kaiaer  Founda- 
Iton  Hospitals,  3288  Moantfua 
Road,  Honokikj.  HI.  96819. 
808-834-5553  

Mr.  Alan  Rosenbaum.  Hicrsst 
Retirement  ViMaga.  1740  N. 
Circuit  Dr..  Round  Lake 
Beach,  IL.  60073,  708-646- 
5300 

Mr.  Monris  Estomws.  West  CN- 
cago  Terrace,  928  Joiiet 
Street  West  Chk:ago.  R. 
60185,  706-231-9292 

Mr.  Jeff  S.  Dems,  Nonldge 
Nursing  Centre.  7001  West 
CuOon  Avenue.  NonWge.  H. 
60634,  708-457-0700 

Ms.  Chariotta  Kohn.  Dobson 
Plaza.  Inc.,  120  Dodge, 
Evanston,  IL  60202.  706-869- 
7744 „ 

Chung  S.  Khn.  M.D..  Lake  Bkilf 
Heai9)  Cwa  Centre,  Health 
Centre,  Urfce  BkifT.  IL  60044, 
708-295-3900 

Ms.  Joan  Robinson  Cart,  AUen 
Management  Sen/ices.  In. 
4200  West  Peterson  Avenue. 
Chtoago,  IL  60646.  312-^86- 
3883 

Mr.  Peter  Fine,  Grant  Hospital  of 
Chtoago.  550  W.  Webetor. 
Chk»go.  IL  60614.  312-883- 
3500 

Mr.  Robert  Hartman,  Imperial 
Conval  a  Geriatric  C,  ClarUge 
Imperial  Ud,  Chicago.  IL 
60614.  312^48-8300 

Mr.  Gary  Grondki,  Norih  Central 
Dialysis  Center,  55  East 
Washington  Street  Chk^go, 
IL  60602,  312-332-6892 

Mr.  ktaurice  I.  /Karon. 
Woodbridge  Nurring  PavHton. 
2242  N.  Kedzie  Avinue.  Chi- 
cago, IL  60647.  312-486- 
7700 

Ms.  Amy  Saltzman.  Continental 
Care  Center,  5336  N.  West- 
em,  Chtoago,  IL  60625.  312- 
271-5600  

Mr.  Eric  Rothner,  Edgewater 
Care  &  Rehab.  Ctr.,  5838 
Norfi  Sheridan  Road.  Chi- 
cago, IL  60660.  312-768- 
2230 - 

Mr.  Sam  Goranetein.  MetrofMH- 
tan  Nursing  Cir.  of  Bri^gtvicw, 
Bridgeview.  H.  60455,  708- 
508—2605 

Ms.  Joanne  Minorini.  Abbott 
House.  405  Central  Avenue. 
Highland  Parit.  IL  60035,  706- 
432-6060 

Mr.  Ttf  Tzur,  Mapte  HiH  Nursing 
Ctr.,  LTD.,  Box  2306  R.F.D.. 
Long  Grove.  IL  60047.  708- 


Approval 
date 


06/25/93 


06«7/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/11/93 


06/18/93 


06/18/93 


06/18/93 


06/18/93 


06/18/93 


06/18/83 


CEO-Nanw,  Facility   nama^ad- 


Ms.  Valerie  Brown.  QuaMy 
Health  Care,  Inc..  531  Wash- 
ington Street  Gary,  IN  46402. 
219-882-1224  

Mr.  John  Birdzei,  St  Catherine 
Hoepital.  4321  Rr  Street  East 
Chtoago,  IN  46312.  219-392- 
7077 

Mr.  RonaU  T.  Tyrer.  Frwiktort 
Hospital,  inc.,  299  King's 
Daughtore  Drive,  Frenktort 
KY  40601.  502-875-5240 

Mr.  Jeny  Smith,  St  Frwtde 
Medtoal  Ctr.,  309  Jackaon 
Street  Monroe,  LA  71210, 
318-027-4143  

Mr.  Gary  M.  Stein.  Touro  hilir- 
mary,  1401  Foucher  Street 
New  Orteans.  LA  70115,  504- 
897-8900 

Mr.  J.  WilliarT)  'lHiankirM7s^  i^^ 
rick  Hospital,  534  South  Rywi 
Street  Lake  Charies,  LA 
70601,  318-491-7572 

Mr.  Rkitard  Blkm,  VFW  Partcway 
Nursing  Home,  The  HiHhave 
Corporatton,  West  Roxbury. 
MA  02132.  617-325-1668  

Mr.  James  R.  Wood,  Maryland 
General  Hospital,  Inc.,  827 
Linden  Avenue.  Baltimore,  MD 
21201,  410-225-O000 

Mr.  Charies  Houstey,  Michigan 
Health  Center.  Michigan  Os- 
teopaths Med.  Ctr.,  Detroit 
Ml  48206,  31^-361-8000 

Ms.  Elizabeth  WiMe.  Cambridge 
East  Nursing  Care  Center, 
Madtoon  Heighte,  Ml  48071, 
313-585-7010  

Mr.  Jim  Walker,  Meadowbrook 
Manor  of  Kansas  City,  Inc.. 
Kansas  City,  MO  64145,  816- 
942-1676  

Mr.  Rk:hanj  BHnn,  HUhaven 
Convalescent  Ctr.,  First 
Healthcare  Corp.,  Raleigh,  NC 
27605,  919-828-6251  

Micheie  B.  /Snderson,  An  Conv 
munity  Senrices,  inc.,  1834 
Banking  Street  Greensboro, 
NC  27406,  819-378-9662  

Mr.  Rk:hard  Blinn,  HMhaven 
Rose  Manor  Conval.  Ctr.,  Dur- 
ham, NC  27704,  919-477- 
9805 

Mr.  Ber^amm  F.  MiNer,  Delaire 
Nursing  A  Conviri.  Ctr.,  400 
W.  Simpson  Avenue,  Linden, 
NJ  07036,  908-862-3399  

Mr.  John  P.  McGee.  JFK  Health 
Systems.  Inc..  65  Jamee 
Street  Edieon,  NJ  08818. 
908-321-7170  

Ms.  Marilyn  Pomeroy,  Cedar 
Grove  MarK>r,  Pompton  Ave- 
nue Associates,  Cedar  Grove, 
NJ  07009,  201-239-7600  


Approval 
date 
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06/18/93 
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NufM 

Avanuc, 
201-779-1479  -.... 

Ms.  Cmttim  B.  Meed. 
Hudwv)  HoiplW.  206  Bfgeo 
Av«nua.  Kamnf.  Hi  07032. 
201-46&-7014  ..„ 

Mf.  Echward  Einhom.  HospMily 
Car*  C«nar,  300  Broadway. 
NawwK  NJ  07104.  201-484- 
4222  — 

S»l0r  Patricia  A.  Lynch.  Hdy 
Nwna  HoapML  718  Taanack 
R0«t  TMnaCk,  NJ  07866. 
201-83&--9000 . 

Ns,  Blwiqiila  Bonifacio, 
Bavarwyck  Nuning  Homa. 
420  So.  Bavawyydt  Road, 
Panippany.  NJ  07054.  201- 
887-0156  

Ms.  Halan  M.  Kannedy, 
ilsMkiwlMirti  HospttaJ  Mad. 
CIr.  Maadow4andi  Paflcway. 
Sacaucua.  NJ  07097.  201- 
392-3540  

Jonatwn  M.  MatocK  Dr.  P.H^ 
GraanvNa  Hospilai.  1825  ICan. 
nady  BoiiawMri,  Janay  Ci^. 
NJ  07305.  201-547-6100  — 

Mr.  Thomas  L  Scott.  Butdada 
Ton4in  MaoL  Hoap.,  Two 
Stona  Haibor  Blvd..  Capa  May 
Court  HouM.  NJ  08210.  609- 
463-aOOO 

Ms.  BteKha  Dowllacio.  Mairy 
Haart  l^orainB  Homa.  200 
Roma  10.  Suecawnna.  NJ 
07876.  201-584-4000 

Mr.  L.  Pat  Aniwart,  Cottonwood 
Cara  Canlar.  867  Tinman 
Lana.  GaidnanNa.  NV  804ia 
7a2-a6&-«71 

Mr.  Alan  I.  HamHn,  NaphralDQy 
Foundetfon  erf  Brooidyn, 
Brooldyn,  NV  11236.  718- 
657-3000  >_ 

Mr.  Edward  T.  Sylcox.  Jr.. 
Sytcox  HaiMt  Cara  F 
56  Maadow  HI  Re 
twi^  NY  12SSa  214-664- 
1700 

Mr.  Nmnantm  Hartnan.  Bafev 
Dnoga  Pivriav  riowia,  ooia 


Afiprowil 


OEO-Nama.  FaoMy-^wnaM- 
drass 


BrinMdga  Awanua,  Bronx.  NY 

10467.  718-655-1700 -. 

Mr.    Edward    Slobanbafg.    9L 
Agnaa   HoapNri,    306   Noi^ 

O^^^  I^M^  Bl^^^  MV 
^H^P^H.         ^^^^W        ^mBvIS.        ^T 

10606.  914-461-4507  „ 

•  A.         ■  * ^b^^J«6^^         ftA#  If 

NursRiQ  Homs  CovponAoft* 
100  W.  IQngitofvdgs  RcMid, 
Bronx.  NY  KM66.  212-57»- 
0500 


^^proval    I  CEO— Nana, 
data 


Mr.  Alexandar 
Nursing  Noma.  3530  Wayna 
Avanua.    Bronx,    NY    10467. 

06ni»3  j      718-665-1700  ...„ 

I  Ms.  Raqual  Ay#a.  Norft  CarftsI 

i      Bronx.  NYOH&H  Corp..  Naw 

York.    NY    10013.   212-788- 

06/11/93        3494 „ 

Ms.  Raquai  Ayita.  Qouvemaiv 

j     Kinad  Nursing.  NYCH&H.  Naw 

York.    NY    10013.    212-788- 

6/11«3        3484 _ 

Mr.  Kailh  F.  Stritan.  PtMlps  Me- 
I  morid  HoapM  CIr,  701  Nonh 
>     Broadway.  "North   Tarrytowa 

6ni/93;      NY  10591.  914-366-3000 

Mr.  Arthur  Whaaiar.  Windsor 
Empioyent  Agancy.  ki.  Ona 
Cuttsr  Mil  Road.  GrsI  NaCk. 

NY  10021.  516-487-2818 

6/18/93  Mr.  Richard  Blinn.  HiViavan 
Convalesoeni  Centar.  Rrst 
HaaRhcara  Corp..  Akron.  OH 

44310.  216-762-0901  — 

Charlaa    M.    Xkig.     Donalson 

6/18/93       Haatthcara      Cantor.      2733 

McCampba*  Road.  Naslwila, 

TN  37214.  615-685-0483  ._.. 

Ma.    Oixia  G.    Taylor.    Cadars 

6/18«3  i     Haalth     Cwa    Canlar,     932 

Baddour   Parkway,    Labenon, 

TN  37087.  615-448-5170 

Mr.  Thomas  M.  Laslar.  Nashvlia 

tHeallh      Caro     Or..      2215 

6/1W93  i      Paterson  Straal.  Nashwila,  TN 

37203.615-327-3011  .- ^. 

Mr.   Douglas   Strackart.   Valay 

Ragk>nal   Mad.   Cir..   1    Tad 

6n8«3        Hunt   Blvd..   BrownaviUa.   TX 

78521.  210-831-5974 

Mr.    Ernesto    M.    Roisa,    Jr, 

Mercy  Ragioniri  Medial  Clr^ 

6/25/93        1515     (.ogav     Larado,     TX 

78040.  210-718-8723 

Ms.  Trinidad  L  Ganafton,  Mlsr- 

national      Proiessional      Ra- 

6/11/93  ]     sources   (IPR).   Houston  TX 

77080.  713-832-6780 _.. 

Mr.  John  H.  Syas.  Jr.,  Doctors 
Hospital  East  Loop.  Eas^way 
General  HoaplW,  Houston,  TX 

6^1 1/W        77029.713-675-3241  

Mr.  H.  Douglas  Gamer,  Ooio- 
nado  Hospital,  Ona  Madteai 
T^aza.    Pampa,    TX    79065, 

6na«3        806-665-3721  _ 

Mr.     Peta     T.     Dusrta.     R.E. 

Thomason   GanerkI    Hosplla, 

4815    Alwnada    Avenue,    B 

6/18«3        Paso.    TX   799«».   915-544- 

1200  _ 


6/18/93 


1 


6/18^ 


6nB«3 


6/18/93 


6^8/93 


06na/83 


06/11/93 


Mr.  CaMe  W.  Smiti.  Baplist  Me- 
morial HoapM  Sys.  ill  Del- 
ias Street  San  Arttonto.  TX 
78205.210-222-8431  

Mr.  Rex  C.  MCRaa,  Aiington 
Memorial  HoapM  Foundatkm, 
Ariington,  TX  7V012,  817- 
548-6160 

Mr.  L.  Marcus  Ry.  Jr.,  Siana 
Medical  Centar,  1625  Madkxl 
Center  Driwa,  El  Raso.  TX 
79902.  915-747-4000 _ 

Mr.  Sam  Wan.  Mn  on  Nurskig 
IHome.  The  CNnasa  Nurahig 
Home  Sodafy,  Saattla.  WA 
98144.  206-322-0080 

Ms.  Nita  L.  Cona,  MUwaukaa 
Jewish  Home,  1414  N.  Pioa- 
pect  Avenue.  MiwaiiMO.  Wl 
53202.  414-276-2S27 

Mr.  Jamas  F.  HaMKannlBr, 
Hampshire  Memorial  HospM, 
549  Center  Avanua.  Romnay. 
WV  26757,  304-788-3141  ..„. 

Total  Attestations 


Approve 


06/11/93 


06n8«3 


06/25«3 


06/18«3 


06/11/93 


06/11«3 
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Lfllceylew  Manor,  4215  /kim- 
strong  Stioal.  San  Angato  TX 
76903.  915-655-8988 


06/18«3 


0^25/93 


06«2/93 


06/11/93 


06^1/93 


06M1/93 


06/11/93 


06/11/93 


06/11/93 


Pansion  and  Wpttw*  Banefito 
Administradon 

Advisory  Council  on  Employa*  Walfoie 
and  Pansion  Benefit*  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  tha  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Economically  Targeted 
Investments  (ETQ  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  BeneBt  Plans  ¥riU  be  held  at  1 
p.m./3:30  p.m.,  Thursday,  August  19. 
1993,  in  suite  N-3437  AB.  U.S. 
Department  of  Labor  Building,  Third 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Couocii  to  study  issues 
relating  to  ETI  for  employee  benefit 
plans  covered  by  ERISA. 

The  purpoae  of  the  August  19  meeting 
is  to  take  testimony  and/or  written 
submissions  regarding  access  to  and 
valuation  of  Eronomically  Targeted 
Investments.  VbB  Working  Group  will 
also  take  testimooy  and/or  submissions 
from  employee  representatives, 
employer  leptessotatives  and  othar 
interested  individuals  and  groups 
reearding  die  sabject  metter. 

Individuals,  or  representatives  of 
organizations  wrishing  to  address  tiie 
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Working  Group  should  submit  a  written 
request  on  or  before  August  16, 1993  to 
Wilbain  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  suite  N-5677. 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  August  16. 1993. 
OlenaBars. 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  93-17808  Filed  7-26-93;  8:45  am] 
MLUNO  COM  46ie-»-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142.  a  public  meeting  of  the  Working 
Group  on  Prohibited  Transactions  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  BeneBt  Plans  will  be  held 
at  9  a-.m./Noon,  Friday.  August  20, 1993, 
in  Suite  N-3437  AB,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW.  Washington,  DC  20210. 

This  Working  Group  was  formed  by 
the  Advisory  Council  to  study  issues 
relating  to  Prohibited  Transactions  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  August  20  meeting 
is  to  receive  public  testimony  from 
interested  parties  who  have  opinions 
and  advice  concerning  the  current 
prohibited  transactions  process.  The 
Working  Group  will  also  take  testimony 
and  or  submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  submit  a  written 
request  on  or  before  August  16, 1993  to 
William  E.  Moirow,  Executive 
Secretary.  ERISA  Advisory  Council. 
U.S.  Department  of  Labor.  Smte  N- 
5677, 200  Constitution  Avenue.  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  Umited  to  ten 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 


Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  t^ould  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  August  16, 1993. 
OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc  93-17809  Filed  7-26-93;  8:45  am] 
MUMO  COM  4B1»-»4I 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Application  nied  With  Maryland 
Department  of  thm  Envlrorunent 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Second  notice  of  application 

and  opportunity  to  request  an 

informational  meeting. 

SUMMARY:  The  National  Archives  and 
Records  Administration  gives  notice 
that  an  application  has  been  filed  with 
the  Maryland  Department  of  the 
Environment  to  install  four  natural  gas/ 
no.  2  oil  fired  boilers  at  the  National 
Archives  at  College  Park  (Archives  II), 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Maryland  Department  of  the 
Environment  at  401-631-3230,  or 
Marvin  Shenkler  of  NARA  at  301-713- 
6500. 

SUPPlfMENTARY  INFORMATION:  The 
National  Archives  and  Records 
Administration  (NARA)  has  submitted 
to  the  Maryland  Department  of  the 
Environment,  Air  and  Radiation 
Management  Administration  (the 
Department)  an  application  for  a  Permit 
to  Construct  to  install  four  natural  gas/ 
no.  2  oil  fired  boilers  rated  at  16.7 
million  BTU/hour  at  the  National 
Archives  at  College  Park  (Archives  II). 
The  plant  will  be  located  at  8601 
Adelphi  Road,  Adelphi,  Maryland, 
Prince  George's  County. 

Copies  of  the  application  and  other 
supporting  documents,  Docket  #26-93, 
are  available  for  public  inspection  at  the 
following  locations  during  normal 
business  hours:  Maryland  Department  of 
the  Environment,  Air  and  Radiation 
Management  Administration,  2500 
Broening  Highway,  Baltimore,  MD 
21224,  or  Prince  George's  County  Public 
Library,  Hyattsville  Branch.  6530 
Adelphi  Road,  Hyattsville,  MD  20782. 

Interested  persons  may  request  an 
informational  meeting.  Requests  for  an 
informational  meeting  must  be 


submitted  in  writing  and  must  be 
received  by  the  Department  no  later 
than  10  days  from  the  date  of  this 
notice.  All  requests  for  an  informational 
meeting  should  be  directed  to  the 
attention  of  Ms.  Caryn  Coyle,  Office  of 
the  Director,  Air  and  Radiation 
Management  Administration.  2500 
Broening  Highway,  Baltimore.  MD 
21224. 

Dated:  July  20. 1993. 
Jamas  C  Megranigle, 
Assistant  Archivist  fw  Management  and 
Administration. 

[PR  Doc.  93-17771  Filed  7-2fr-93;  8:45  am) 
OOOtTHt-tMl 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  the  Media 
Arts  Advisory  Panel  (Media  Arts 
Centers/National  Services  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  24-26, 1993  from  9  a.m. 
to  6:30  p.m.  on  August  24  and  25, 1993, 
and  from  9  a.m.  to  5:30  p.m.  on  August 
26, 1993.  This  meeting  will  be  held  in 
room  716,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:30  p.m.  to  5:30  p.m. 
on  August  26, 1993  for  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6:30  p.m.  on 
August  24  and  25, 1993,  and  from  9  a.m. 
to  4:30  p.m.  on  August  26, 1993  are  fiH- 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  infcHination  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  pubUc  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  prnmitted  to  participate  in  the 
panel's  discussions  at  the  descretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
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Office  of  Spscial  ConstitiMnciM. 
Natiofwl  EtKkwwnwnt  far  tfM  Arts.  1100 
PennsyWiBk  Avwmm.  NW.. 
WsshUlgtan.  DC  20S06.  202/682-5532. 
TTY  202/6S2-S496.  aH  \mtH  OTv«n  (7) 
davs  prior  to  th»  mwting. 

further  iaCornwtioa  with  reference  io 
this  meeting  cen  be  obuinod  fnm  Ms. 
Yvonne  SeUae,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439 

DatwL  Ivly  21. 1993 
Yvoaae  M.  Sebine, 
Dinttar.  Office  efPoad  Operations.  Nattonal 
Endowment  for  the  Arts. 
IFit.  Doc  «3-17763  Filed  7-26-33;  8:45  am] 
■niMO  cooc  Tur-ei-n 


MuMum  Advisory  Panel:  Maoting 

Pursuant  to  section  10(aM2l  of  the 
Federal  Adrismy  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  givan  that  a  meeting  of  the 
.Museum  Advisory  Panel  (Utilization  of 
Resources  Education  Section  A)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  10-1 1.  1993  from  9  a.m. 
to  5:30  p.m.  This  meeting  will  be  held 
in  roora  730.  at  the  Nancy  Hanks  Center. 
1 100  Pannsyhrania  Avenue,  NW.. 
VVashingtoo.  DC  20506. 

A  portioa  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 
August  10. 1993  for  opening  remarks 
and  policy  diacuasion. 

ToB  nmu  ning  portiooa  of  this 
meeting  from  10  a.m.  to  5:30  p.m.,  on 
August  10, 1993,  and  from  9  a.m.  to  5:30 
p.m.  on  August  11. 1993.  are  for  the 
purpoae  of  Puwl  review,  discussion, 
evaluatioa.  and  recommendation  on 
applicatioiis  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
datennination  of  the  Chairman  of 
Noveoibar  24. 1992.  these  sessions  will 
be  cloaad  to  the  public  pursuant  to 
subsection  (cU4).  (6)  and  (9MB)  of 
section  552b  of  title  5.  United  SUtes 
Code. 

Any  parson  may  observe  meetings,  or 
portions  ihenol.  of  advisory  panels 
which  cue  open  to  the  public,  and  may 
be  pemuttad  to  participate  in  the 
panel's  disruBsions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-tiaia  Federal 
employaa  in  attan  dance 

Ii  you  need  spadal  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowmeot  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 


Weahii^kNi.  DC  20S06.  202/682-SS32. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ma. 
Yvonne  Sabine.  Coounittae  Management 
Officer.  National  Endowment  for  the 
Arts.  Washii^too.  DC  20506.  or  call 
202/662-5439. 

Dated:  July  16. 1993. 

Director.  Office  of  Panel  Operatkm,  National 

Endomrmemt  for  the  Alts. 

(FR  Doc.  93-17762  Filed  7-26-93;  •.-4S  amj 


Musaum  Advisory  Panal:  Masting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Utilization  of 
Resources  Presentation  and  Catalogue 
Section  B)  to  the  National  Council  on 
the  Arts  will  be  held  on  August  17-19. 
1993  from  9  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  room  714.  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

A  portion  oif  this  meeting  will  be  open 
to  the  public  fixMn  9  a.m.  to  10  a.m.,  on 
August  17. 1993  for  opening  remarks 
and  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10  a.ra.  to  5:30  p.m.,  on 
August  17, 1993.  and  from  9  a.m.  to  5:30 
p.m.  on  August  18-19. 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  4^ncy  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  piirsuant  to 
subsection  (c)(4).  (6)  and  (9)  (B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisoiy  panels 
which  an  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  die 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvanii  Avenue,  NW.. 
Washington.  DC  20506. 202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 


Further  infacaMtion  with  reference  to 
thii  maetii^  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Coianitlee  Management 
Officer.  National  Endowment  for  ths 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated  July  16. 1993. 
YvomM  M.  SahiM. 

Director,  Office  of  Panel  Operations.  National 
Bitdowment  far  the  Arts. 
(FK  Doc.  93-17764  Filed  7-26-93:  «:45  «n| 
aiLUNG  COOK  Tssr-eMi 


Opara  Muilcal  Thsatsr  Advisory  Panel; 
Mealing 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  theOpera- 
Musicat  Theater  Advisory  Panel 
(Professional  Compenies  Section  A)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  16-20, 1993  from  9  a.m. 
to  9  p.m.  on  August  18. 1993;  from  9 
a.m.  to  10  p.m.  on  August  19. 1993,  and 
from  9  to  5  p.m.  on  August  20, 1993. 
This  meeting  will  be  held  in  room  M- 
14.  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  9:45  a.m.  on 
August  18, 1993  for  introductions  and 
from  9  a.m.  to  10:15  a.m.  on  August  20. 
1993  for  policy  discussion. 

The  remainmg  portions  of  this 
meeting  from  10  a.m.  to  9  p.m.  on 
August  18, 1993;  from  9  a.m.  to  10  p.m. 
on  August  19, 1993,  and  from  10:30  a.m. 
to  5  p.m.  on  August  20. 1993  are  for  the 
purpose  of  Pand  review,  discussicn. 
evaluation,  and  recommendation  on 
applicatians  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  ptal 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992.  these  sessions  will 
be  closed  to  the  ptiblic  pursuant  to 
subsection  (c)(4).  (6)  and  (9MB)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  tha  full-Ume  Federal 
employee  in  attendance. 

It  you  need-special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  CoasUtuencies. 
National  Endowment  for  ths  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
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Washiflgtoa.  DC  20506.  202/6A2-5532. 
TYY  202/682-5496.  at  laast  seven  (7) 
days  prior  to  the  meeting. 

Fiutbar  information  with  reference  to 
this  oweling  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated,  hily  21. 1993. 

Director,  Ofpce  t^ Panel  (iterations.  National 
Endowment  for  the  Arts. 

IFR  Doc  93-17765  Filed  7-26-93;  8:45  amj 
■HXBie  oooc  Tssr-^-M 


Opara-Muaical  Th«rt*r  Advisory  Panat 

Pursuant  to  section  10(a)(2)  of  (he 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Companies  Section  B)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  23-24, 1993  from  9  a.m. 
to  9  p.m.  on  August  23, 1993:  from  9 
ajn.  to  10  p.m.  on  August  24. 1993.  and 
from  0  a.m.  to  5  p  .m.  on  August  25, 
1993.  This  meeting  will  be  held  in  room 
M-14.  at  the  Nancy  Hanks  Canter,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  2050Q. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  9:45  a.m.  on 
August  23. 1993  for  introductions  and 
from  9  a.m.  to  10:15  a.m.  on  Augiist  25. 
1993  for  policy  discussion. 

The  remainmg  portions  of  this 
meeting  from  10  a.m.  to  9  p.m.  on 
August  23. 1993:  from  9  a.m.  to  10  p.m. 
on  August  24. 1993.  and  bom  10:30  a.m. 
to  5  p.m.  on  August  25. 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determinaticm  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4].  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  descretion  of 
the  panel  diairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disabiUty.  please  ccnatact  the 
Office  of  Special  Constituencies, 


National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
WashingtMi.  DC  20506.  202/682-5532. 
TYY  202/662-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  wfith  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Datai:  July  21. 1993. 
YvohbbM.SWimb. 

Office  of  Panel  Operations.  National 
Endowment  for  the  Aits. 
(PR  Doc.  93-17766  Filed  7-26-93;  «:4S  ami 
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NATIONAL  INSTITUTE  FOR  LTTERACY 

National  InstUul*  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACTION:  Notice  of  meeting. 

SUMUARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  de«aibes  the 
functicMi  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(aH2)  of  the  Federal  Advisory 
Committee  Act.  Tliis  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATES  AND  TME:  August  12. 1993. 10 
a.m.  to  5  p.m.:  August  13. 1993. 10  a.m. 
tol  p.m. 

ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW., 
suite  200,  Washington,  DC  20006. 
TOR  FURTHER  MTORMATION  CONTACT: 
Thomas  R.  Hill,  Executive  Officer. 
National  Institute  for  Literacy,  800 
Connecticut  Avenue  NW.,  suite  200, 
Washington.  DC  20006.  Telephone  (202) 
632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  section  384  of  the 
Adult  Education  Act,  as  amended  by 
title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  often  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 


the  goals  of  the  Institute  and  in  dw 
implementation  of  any  profparas  to 
achieve  the  goab  of  the  Institute. 
Specifically,  the  Boerd  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute:  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  August  12. 1993  from  10  a.m.  to 
5  p.m.  and  on  August  13, 1993  from  10 
a.m.  to  1  p.m.  The  meeting  of  the  Board 
is  open  to  the  public.  The  agenda 
includes  briefings  on  current  and 
upcoming  proeram  activities. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW.. 
suite  200.  Washington.  DC  20006  from 
8:30  a.m.  to  5  p.m. 

Dated:  )uly  21. 1993 

Lilian  S.  Dorluu 

Acting  Interim  Director.  Njtional  Institute  for 
Literacy. 

IFR  Doc.  92-17656  Filed  7-26-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Workshop  on  Integrated  Safety 
Analysis  for  Nuclear  Fuel  Cyds 
Facilities 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Meeting  notice. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRQ  will  hold  a 
workshop  to  obtain  information  from 
licensees  and  license  applicants 
relevant  to  the  NRC's  development  of  a 
guidance  document  on  Integrated  Safety 
Analysis  of  nuclear  fiiel  cycle  facilities. 
The  workshop  is  open  to  the  public  and 
all  interested  parties  may  attend 

Integrated  Safety  Analysis  (ISA)  is  a 
systematic  examination,  whereby  a 
production  facility  and  its  process 
systems,  components,  and  procedures 
are  analyzed  for  hazards  and  potential 
accidents,  so  that  adequate  protective 
measures  may  be  implemented.  The  ISA 
will  consider  all  hazards  that  can  affect 
the  radiologif:al  safety  of  a  facility 
including  criticality.  chemical,  fiire.  and 
radiation  hazards.  The  proposed 
document  will  provide  guidance  to 
licensees  and  license  applicants  in 
perfoming  facility  safety  analyses  in  a 
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manner  that  will  be  acceptable  to  the 
NRC  The  NRC  staff  is  especially 
interested  in  obtaining  information  on 
safety  analysis  methods  ciurently  being 
used  by  industry  and  its  current 
.capabilities  to  perform  such  analyses. 
OATIS:  August  27, 1993.  firoTO  8:30  a.m. 
to  5  p.m. 

A00RE88C8:  U.S.  Nuclear  Rsgulatoiy 
Commission.  One  White  Flint  North, 
room  1F7/9, 11555  Rockville  Pike. 
Rockville.  Maryland. 
FOR  RJRTNCR  MFORMATION  CONTACT. 
Dr.  Amar  Datta,  Mail  Stop  4E4/OWFN, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Phone  301-504- 
2538;  FAX  (301)  504-2474. 
SUPPiaKNTARY  MFOfMATION:  The  NRC 
is  currently  reviewing  its  regulations  on 
Domestic  Licensing  of  Special  Nuclear 
Material  (10  CFR  part  70)  and 
supporting  guidance.  This  review  is  the 
result  of  the  findings  and 
recommendations  of  the  agency's 
Materials  Regulatory  Review  Task  Force 
and  the  Regulatory  Impact  Survey  for 
Fuel  Cycle  and  Materials  Licensees.  The 
purpose  of  the  task  force  and  the  survey 
team  was  to  evaluate  the  agency's 
licensing  and  oversight  programs  for 
fuel  cycle  and  major  materials  plants, 
identify  weaknesses,  and  recommend 
improvements.  A  report  on  the  task 
force's  review  and  findings  is  contained 
in  NUREG-1324.  "Proposed  Method  for 
Regulating  Major  Materials  Licensees," 
dated  February  1992. 

One  of  the  recommendations  of  the 
task  force  was  that  the  nuclear  fuel  cycle 
licensee  or  license  applicant  be  required 
to  submit  a  Safety  Analysis  Report  as 
part  of  the  initial  license  application  or 
license  renewal.  This  report  would  also 
be  required  with  a  license  amendment, 
if  a  fedlity  or  a  fecility's  procedures  are 
substantially  modified.  Another 
recommendation  was  to  require  a 
hazards  analysis  for  each  system  and 
component  within  each  process  that 
contains  radioactive  material,  or  that 
serves  as  a  barrier  to  the  release  of 
radioactive,  material  to  an  unauthorized 
location,  and  to  review  changes  against 
this  analysis  before  implementing  these 
changes. 

An  ISA  is  a  systematic  review  process 
by  which  a  licensee  or  license  applicant 
will  analyze  its  facility  and  processes 
and  will  assemble  essential  information 
for  the  Safety  Analysis  Report.  In 
performing  an  ISA,  the  analyst  licensee 
will  analyze  the  plant  systems, 
subsystems,  processes,  and  procedures; 
identify  hazuds  and  potential  accidents 
that  may  affect  radiological  safisty; 
consider  the  consequences  of  accidents; 
and  account  for  controls  and  barriers 
that  prevent  such  accidents  or  mitigate 


their  consequences.  The  final  result  will 
be  an  integrated  evaluation  of  the  safiBty 
of  operation  of  the  facility  as  a  whole. 
An  ISA  will  thus  enable  die  licensee  or 
license  applicant  to  identify  safety 
vulnerabilities  so  appropriate  protective 
measures  can  be  developed  and  will 
provide  a  basis  for  judging  the  safety  of 
changes  to  process  operations. 

Accordingly,  a  guidance  document  is 
being  developed,  concurrent  with  the 
development  of  a  revised  10  CFR  part 
70,  that  could  be  used  by  fuel  cycle 
licensees  or  license  applicants  to 
perform  an  ISA.  The  document  will 
describe  alternate  methods  of 
performing  and  maintaining  a 
comprehensive  and  integrated  safety 
analysis  that  would  be  acceptable  to  the 
NRC  and  meet  the  NRC  requirements 
when  applying  for  a  license  or  license 
renewal  or,  under  certain  conditions,  a 
license  amendment. 

An  outline  of  the  proposed  ISA 
guidance  document  will  be  presented  at 
this  workshop,  which  will  provide  a 
forum  for  an  exchange  of  information 
among  fuel  cycle  licensees,  license 
applicants,  NRC  staff,  and  the  NRC 
contractors  who  are  developing  this 
document.  Other  interested  parties  will 
also  have  opportunities  to  participate  in 
this  information  exchange.  The  meeting 
will  focus  on  learning  what  safety 
analysis  methods  are  cxirrently  being 
used  or  are  planned  for  use  by  licensees, 
and  their  capabilities  to  perform  an  ISA. 

The  workshop  will  include  one 
morning  and  one  afternoon  session.  The 
morning  session  will  consist  of  a 
presentation  of  the  document  outline 
and  presentations  by  certain  fuel  cycle 
licensees  on  their  experiences  with  the 
ISA  process.  The  afternoon  session  will 
involve  a  review,  discussion,  and 
information  exchange  on  the  document 
and  any  other  ISA-related  topics. 

Attendees  are  requested  to  notify  Dr. 
Amar  Datta  at  301-504-2536  of  their 
planned  attendance  to  ensure  adequate 
meeting  room  space  and  if  any  special 
requirements  are  needed  (e.g.,  for  the 
hearing-impaired).  Written  information 
relevant  to  the  development  of  the 
Integrated  Safety  Analysis  guidance 
document  may  also  be  submitted  to  Dr. 
Datta,  Mail  Stop  4E4/OWFN.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  20  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission, 
Robait  F.  Bnraett, 

Dinctor.  Division  of  Fuel  Cyck  Safety  and 
Safegtumis. 

(FR  Doc.  93-17827  Filed  7-26-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguarda;  Meeting  Agenda 

In  accordance  with  the  piirposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
August  5-7, 1993,  in  Room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  June  24. 1993. 

Thonday,  August  5, 1993 

8:30  a.m.-8:45  a.m.:  Opening  Remarks 
byACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Commission 
will  discuss  priorities  for  preparation 
of  ACRS  reports. 

8:45  a.m.~10:45  a.m.:  Proposed 
Resolution  of  Generic  Safety  Issue  57, 
"Effects  of  Fire  Protection  System 
Actuation  on  Safety-Related 
Equipment,"  and  Lessons  Learned 
from  the  La  Salle  Fire  PRA  (Open)— 
The  Committee  will  review  and 
comment  on  the  proposed  resolution 
of  Generic  Safety  Issue  57,  and  the 
Lessons  Learned  from  the  La  Salle 
Fire  PRA.  Representatives  of  the  NRC 
staff  will  participate.  Representatives 
of  the  industry  will  participate,  as 
appropriate. 

1 1 M)  a.m.~1 1 :30  aan.:  ACRS 
Subcommittee  Report  on  the 
Advanced  Boiling  Water  Reactor  Fire 
Safety  Issues  (Open) — ^The  Committee 
will  hear  a  report  of  the 
Subcommittee  on  Advanced  Boiling 
Water  Reactors  on  fiie  safety  issues 
associated  with  the  General  Electric 
Advanced  Boiling  Water  Reactor 
design.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

12:30  a.m.-12M)  ftoon:  Reconciliation 
of  ACRS  Recommendations  (Open) — 
llie  Committee  will  discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

1:00  p.m.-2:30  p.m.:  Remaiidng  Policy 
Issues  for  Passive  Plant  Designs 
(Open)— The  Committee  wiU  review 
and  comment  on  the  draft 
Commission  paper  on  the  remaining 
policy  issues  related  to  the  passive 
plant  designs.  Representatives  of  the 
NRC  staff  will  participate. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

2:30  p.m.-3:30  p.m.:  Advanced  Light 
Water  Reactor  Policy  Issue  on 
Emergency  Planning  (Open)— The 
Committee  will  review  and  comment 
im  M  Hraft  Commission  paper  related 
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to  amergency  planning  for  Advanced 
Light  Water  Rsectora.  Representatives 
of  the  NRC  staff  will  participate. 

3:45  p.m.-iM)  p.m.:  Prioritization  of 
Generic  Issues  (Open) — The 
Coounittae  will  discuss  proposed 
assignments  for  reviewing  the  priority 
rankings  proposed  by  the  NRC  staff 
for  a  group  of  generic  issues. 

4:00  p.m.-5:00  p.m.:  Meeting  with 
Chairman  Selin  (Ckian)— The 
Committee  will  hold  discussions  with 
NRC  Chairman  Selin  on  items  of 
mutual  interest 

5:00  pjn.-6M)  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  regarding  items 
considering  during  this  meeting. 

Friday.  Angaat  8, 1993 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (G^)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting. 
8 :3Sajn.'t0i)0a.m.:  Proposed 
Resolution  of  Generic  Issue  143. 
"Availability  of  Chilled  Water 
Systems  and  Room  Cooling"  (Open)— 
llie  Committee  mil  review  and 
comment  on  the  NRC  staff's  proposed 
resolution  of  Generic  Issues  143. 
Representativat  of  the  NRC  staff  will 
participate. 
10:15  ajn.-21.-00  a.m.:  Report  of  the 
Planning  and  Procedures 
Subcommittee  (Open/Closed) — ^The 
Committee  will  hear  a  report  of  the 
Planning  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business, 
including  matters  related  to  the  status 
of  appointment  of  new  members,  and 
organizational  and  personnel  matters 
reUting  to  ACRS  staff  membos. 
Portions  of  this  session  may  be  closed 
to  public  attendance  to  discuss  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  this  advisory 
committee  pursuant  to  5  U.S.C. 
552b(c)(2)  and  to  discuss  matters  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C 
552b(cK6). 

1 1 :00ajaa.-l  1:30  aan.:  ACRS 
Subcommittee  Activities  (Open/ 
CloaedKrhe  Committee  will  hear 
reports  and  hold  discussions 
regarding  the  status  of  ACRS 
suboommittee  activities,  including 
reports  from  the  SiUxxunmittees  on 
Thermal  Hydraulic  Phenomena  and 
on  Computan  in  Nuclear  Power  Plant 
Operations. 

Portions  of  this  session  may  be  closed 
to  discuss  information,  deemed 


proprietary  by  the  Westinghouae 
Electric  Corporation,  related  to  the 
analytical  and  separate  effects  programs 
being  conducted  by  Westinghouse  in 
support  of  the  AP  600  design 
certification  effort,  per  5  U.S.C 
552b(c)(4). 

12:30  p.m.-3:00  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committto  will  discuss  proposed 
ACRS  reports  regarding  items 
considered  during  this  meeting. 

3.15  p.m.-4X)0  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee 
will  discuss  topics  proposed  for 
consideration  during  future  ACRS 
meetings. 

4M  p.m.-SKX)  pan.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  mil  discuss  proposed 
ACRS  reports  regarding  items 
considered  during  this  meeting. 

5:00  p.m.S.iXf  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that 
were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit 

Saturday,  August  7, 1993 

8:30  a.m.-Oose  of  Business:  Preparation 
of  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports  regarding  items 
considered  during  this  meeting. 
Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Registn-  on 
October  16. 1992  (57  FR  47494).  hi 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
open  portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  memben  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  ACRS  Executive 
Director,  Dr.  John  T.  Larkins,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  sudi  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Informaticm  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the  ACRS 
Executive  Director  priw  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting. 


persons  planning  to  attend  should  chedi 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  ma|or 
inconvenienoe. 

I  have  detennined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Proprietary  Information  applicable  to 
the  mattere  being  considered  per  S 
U.S.Q  SS2(c)(4).  information  that 
involves  the  internal  personnel  rules 
and  practices  of  the  agency  per  S  U.S.C. 
5S2b(c)(2).  and  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwairantad  invasion  of 
pereonal  privacy  par  5  U.S.C.  552b(cK6). 

Further  informatian  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  &e 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins  (telephone  301-492-4516). 
between  8  a.m.  and  4:30  p.m.  est. 

Dated:  July  21, 1993. 
John  C  Hajrla. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-1 782<  Filed  7-26-93: 8:45  ami 
BIUJNGCOK 


Draft  Regulatory  Guide;  Issuanca, 
AvaUabiiity 

The  Nuclear  Regulatory  Conunission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identiHed  as  DG-3009.  "Topical 
Guidelines  for  the  Licensing  Support 
System,"  and  is  intended  for  Division  3. 
"Fuels  and  Materials  Facilities."  This 
guide  is  being  developed  to  provide  a 
list  of  topics  for  which  Licensing 
Support  System  (LSS)  participants 
should  submit  dociunentary  materials 
for  entry  into  the  LSS.  The  LSS  is  an 
electronic  information  management 
system  designed  for  the  licensing  of  the 
geologic  repository  for  high-level 
nuclear  waste. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
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staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  my  be 
examined  at  the  NRC  Public  Document 
room,  2120  L  Street  NW..  Washington, 
DC  Comments  will  be  most  helpful  if 
received  bv  October  29, 1993. 

Although  a  time  limit  is  given  for 
comment  on  this  draft,  comments  and 
suggestions  in  connection  with  items  for 
inchision  in  guides  oirrently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  Uie  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  a 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

AvAaritr- 15 IJS.C  552(a)). 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  June  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director,  Division  of  Begulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(PR  Doc.  93-17826  Filed  7-26-03;  8:45  ami 
eaiJMO  coot  two  n-ai 


POSTAL  SERVICE  | 

Privacy  Act  of  1974;  Computer 
Matching  Program;  Correction 

In  notice  document  9^-12440, 
beginning  on  page  30207,  in  the  issue  of 
Wednesday.  May  26. 1993,  make  the 
following  correction: 

On  page  30208.  xrnder  D.  2..  in  the 
first  column,  in  the  38th  Une. 
"3,000,000,000"  should  read 
"3.000.000".  i 

Stanley  F.  Mifw. 

Chief  Couruel,  Legislative  Division. 
jFR  Doc  93>17882  Filed  7-26-93;  8:45  am| 
I  ooof  me-u 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Requeet  for  Propoeale 

agency:  Prospective  Payment 

Assessment  Commission. 

ACnOW;  Notice. ^ 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  soliciting 
proposals  from  qualified  organizations 
to  provide  research  support  services  on 
a  variety  of  issues  related  to  the 
American  health  care  system.  Medicare, 
and  the  prospective  payment  system 
(PPS)  for  hospitals.  One  contract  will  be 
awarded  under  a  fixed  price 
requirements  type  contract.  The  period 
of  performance  of  the  basic  contract  will 
be  for  one  year  from  the  date  of  award. 
At  the  option  of  the  government,  the 
period  of  performance  may  be  extended 
for  up  to  two  additional  one-year 
periods.  A  complete  Request  for 
Proposal  (RFP)  will  be  available  on  or 
about  Wednesday,  August  11, 1993. 
Parties  interested  in  receiving  the  RFP 
must  submit  a  written  request  to  the 
address  given  below. 

Role*  and  Responsibiiitiet  of  ProPAC 

ProPAC  was  created  in  the  same 
legislation  that  enacted  Medicare's 
prospective  payment  system  for  hospital 
inpatient  care.  ProPAC's  responsibilities 
include  analyzing  payment  policies  for 
all  facility  services  furnished  to 
Medicare  beneficiaries.  Congress  also 
has  asked  ProPAC  to  examine  and 
report  on  the  Medicaid  program,  and  on 
broader  issues  regarding  the 
effectiveness  and  quality  of  health  care 
delivery  in  the  United  States.  ProPAC 
writes  reports  on  various  aspects  of 
health  care  reform,  such  as  issues 
relating  to  expanding  the  PPS  system  to 
all  payers,  and  on  issues  pertaining  to 
implementing  a  global  budget  for  health 
care  services. 

Criteria  for  Proposab 

Applicants  are  requested  to  submit 
proposals  to  provide  analytic  and 
background  reports  in  support  of 
various  ProPAC  activities  on  an  as- 
required  basis  under  the  direction  and 
supervision  of  a  primary  Project  Officer 
and  designated  staff  of  the  Commission. 
The  following  provides  a  basic  outline 
of  what  should  be  included  in  a  formal 
proposal: 

1.  Proposed  personnel  available  to 
work  on  the  contract. 

2.  Corporate  qualifications,  including 
documentation  that  the  offeror  has 
completed  multiple  projects  of  the  type 
being  proposed. 

3.  Management  plan,  including 
descriptions  of  how  Delivery  Orders 


will  be  completed  on  time  and  within 
the  budget  and  how  multiple  tasks  and 
projects  can  be  successfully 
accomplished  simultaneously. 

4.  Technical  approach,  describing  a 
sample  Delivery  Order  that  investigates 
why  hospital-based  dialysis  facilities 
have  higher  costs  than  free-standing 
dialysis  facilities.  The  RFP  %vill  contain 
a  description  of  this  sample  Delivery 
Order  and  the  offerer  will  be  required  to 
submit  a  sample  workplan  that  proposes 
an  analytic  approach,  names  key  staff, 
provides  a  work-loading  chart  by  task, 
and  describes  a  management  plan  for 
completing  this  task  on  time  and  within 
bufket. 

The  Contractor  will  have  a  broad 
range  of  skills  and  knowledge  that  will 
enable  them  to  conduct  analyses  useful 
to  ProPAC.  These  include: 

Data  Collection  Capability.  The 
Contractor  will  have  experience  in 
primary  data  collection,  including  case 
studies  and  small  surveys.  Primary  data 
collection  will  not  constitute  major 
commitments  of  resources.  Experience 
in  both  telephone  and  written  surveys  is 
desirable. 

Knowledge  of  Statistical  Methodology. 
Although  many  Delivery  Orders  will  not 
require  knowledge  of  statistical  methods 
or  econometrics,  the  Contractor  will 
have  individuals  available  with  some 
knowledge  of  econometrics,  survey 
sampling,  and  other  statistical  methods. 

Aoility  to  Synthesize  and  Present 
Data.  Many  Delivery  Ordera  have 
focused  on  obtaining  and  synthesizing 
data  to  be  used  in  ProPAC  analyses  or 
reports.  The  Contractor  will  have  the 
ability  to  organize  information  to 
support  policy  analyses. 

Measurement  Indicator  Construction. 
The  Contractor  will  be  able  to  construct 
and  analyze  various  kinds  of  indexes 
and  compare  indexes  to  measure  a 
particular  variable,  for  example,  home 
health  supply  or  capital  prices. 

Knowledge  of  Economic  Theory. 
ProPAC  has  examined  how  hospitals 
behave  in  an  economic  environment, 
exploring  theories  of  why  some 
hospitals  do  well  under  PPS  and  others 
do  not.  The  Contractor  should  have 
knowledge  of  the  economic  theory 
underlying  hospital  behavior,  as  well  as 
basic  economic  theory  applicable  to 
othet  providera. 

Knowledge  of  the  Medicare  Program. 
The  Contractor  will  have  individuals 
available  who  are  familiar  with  PPS  for 
hospitals,  as  well  as  Medicare  payment 
metliodologies  for  other  facilities. 

Accounting  Theory  and  Cost 
Allocation  Knowledge.  Medicare  Cost 
Report  and  American  Hospital 
Association  Annual  Survey  data  are 
used  extensively  by  ProPAC  These 


fiadlity-level  data  have  been  used  to 
predict  costs  for  various  focilities  and  to 
determine  why  different  types  of 
facilities  that  provide  similar  services, 
such  as  hospital-based  and  free-standing 
nursing  fecilities,  have  different  costs. 
The  extractor  will  have  knowledge  of 
cost  accounting  principles,  as  well  as 
the  ability  to  understand  cost  report 
data. 

Mainframe  Data  Manipulation 
Capability.  The  Contractor  may  be  asked 
to  manipulate  Medicare  or  other  data  on 
a  mainframe  computer.  This  will  not  be 
a  major  part  of  any  Delivery  Order. 

The  skills  and  knowledge  listed  above 
are  critical.  The  Contractor  will  also 
have  individuals  available  with  some 
substantive  knowledge  of  other  areas  of 
interest  to  ProPAC.  lliese  include,  but 
are  not  limited  to,  issues  relating  to 
quality  of  and  access  to  health  care,  the 
Medicaid  program,  managed  care,  home 
health  agencies,  and  other  areas  in 
which  ProPAC  is  mandated  to  do  work. 

Scope  of  Work 

Delivery  Orders  will  be  issued  to  the 
Contractor  throughout  the  year.  The 
time  frame  for  completing  the  Delivery 
Orders  will  be  short  (i.e.,  3  to  6  months). 
In  addition,  the  Contractor  often  will  be 
working  on  more  than  one  Delivery 
Order  simultaneously. 

The  Contractor  shall  complete 
Delivery  Orders  that  are  issued 
throughout  the  course  of  the  contract 
within  the  time  specified  for  each. 
ProPAC  shall  determine  the  number  and 
duration  of  Delivery  Orders  and  the  type 
of  tasks  to  be  completed.  Telephone 
consultations  and  meetings  between  the 
Contractor  and  ProPAC  staff  may  occur 
during  the  course  of  the  project. 

ProPAC  anticipates  issuing  three  to 
six  Delivery  Orders  luider  this  contract 
during  the  base  contract  period.  The 
same  number  may  be  issued  during  each 
of  the  two  optional  extension  periods. 
Typically,  the  Delivery  Orders  will 
combine  two  or  more  of  the  types  of 
tasks  for  a  particular  research  topic.  For 
example,  a  Contractor  mav  be  asked  to 
design  a  research  protocol  and  then 
conduct  a  small-scale  survey. 
Alternatively,  a  literature  review  could 
be  combined  with  a  theoretical 
discussion  of  a  measurement  issue. 

ProPAC  will  issue  a  separate 
statement  of  work  for  aadi  Delivery 
Order.  The  statement  of  work  will 
contain  a  description  of  the  proposed 
project,  as  well  as  methods  to 
accomplish  the  work  (e.g.  small 
telephone  survey,  review  of  the 
literature,  etc.),  number  and 
composition  of  project  tasks, 
assumptions  about  the  level  of  effort, 
deliverables,  and  submission  dates.  The 
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Contractor  will  submit  a  separate  bid  for 
each  Delivery  Order.  The  bid  will 
include  all  persons  budgeted  to  work  on 
the  Order,  by  activity  (task)  to  be 
conducted.  After  negotiations  with  the 
Contractor  on  the  statement  of  woric. 
methods,  the  budget,  deliverable  dates, 
and  Contractor  staff.  ProPAC  will  issue 
the  Delivery  Order  at  a  fixed  price. 

Each  Delivery  Order  will  require  an 
average  of  3.0  to  5.0  person-months  to 
complete.  The  level  of  effort  and  skills 
needed  will  vary  depending  on  the 
specific  needs  of  ProPAC 

Submission  of  Proposals 

Applicants  will  be  given 
approximately  30  days  to  submit  a 
formal  proposal. 

Review  of  Proposals 

Proposals  will  be  reviewed  by  a  panel 
of  at  least  four  (4)  individuals. 
Reviewers  will  score  applications, 
basing  their  scoring  decisions  and 
approval  recommendations  on  the 
criteria  established  in  the  RFP.  Foremost 
consideration  will  be  given  to  the 
technical  evaluation,  however,  a 
proposal  must  be  fairly  and  reasonably 
priced  to  win  the  award. 

General  Information 

Number  and  Size  of  Project 

One  contract  will  be  awarded  in 
response  to  this  RFP.  The  period  of 
performance  of  the  basic  contract  will 
be  for  one  year  from  the  date  of  award. 
At  the  option  of  the  government,  the 
period  of  performance  may  be  extended 
for  up  to  two  additional  one-year 
periods. 

Authority 

The  Commission's  authority  for 
issuing  this  RFP  is  based  on  section 
1886(e)(6)(c)(iii)  of  the  Social  Security 
Act. 

Submission  Address 

For  a  copy  of  this  RFP,  all  interested 
sources  must  submit  a  written  request  to 
the  following  address:  Prospective 
Pajrment  Assessment  Commission,  300 
7th  Street.  SW..  suite  301B,  Washington, 
DC  20024.  ATTN:  Mrs.  Jeannette  A. 
Younes. 

Obligation 

This  notice  in  no  way  commits 
ProPAC  to  obligate  funds  to  any  offeror. 

Dated:  July  21. 1993. 
Donald  A.  Young. 
Executive  Director. 

(FR  Doa  93-17891  Filed  7-26-93;  8:45  am] 
BHiam  oooc  MM-aw-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fWaaaa  Na  34-32684;  File  Na  SR-Amai- 
•3-22] 

Self-flegulatory  Organizallona;  Notice 
of  nilng  and  Order  QrafiUng 
Temporary  Accelerated  Approval  To 
Propoae  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  an 
Extenaion  of  a  Pilot  Program  Which 
Permlta  Spedaliata  To  Grant  Stopa  in 
a  Minimum  Fractional  Change  Marltat 

July  21. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").t  and  Rule  19b-l  thereunder.t 
notice  is  hereby  given  that  on  June  22, 
1993,  the  American  Stock  Exchange, 
tec.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  June  28. 
1993,  the  Amex  submitted  Amendment 
No.  1  to  the  proposed  rule  change  in 
order  to  coirect  a  typographical  error.  > 
On  July  15, 1993,  the  Amex  submitted 
Amendment  No.  2  to  the  proposed  rule 
change  in  order  to  clarify  the  duration 
of  this  pilot  extension.* 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
until  March  21. 1994  a  pilot  program 
which  amended  Amex  Rule  109  to 
permit  a  specialist,  upon  request,  to 
grant  .stops  in  a  minimum  fractional 
change  market.s  The  text  of  the 


M5  use  7S9(b)(l) (19B«). 

a  17  CFR  240.19b-«  (1991). 

>  See  latter  from  Claudia  Crowley,  Special 
Counsel,  Legal  k  Regulatory  Policy  Divisioa,  Amex, 
to  Beth  SlaUer.  Attorney.  Division  of  Market 
Regulation.  SEC.  dated  June  24. 1993  ("Amendment 
No.  1"). 

*  See  letter  from  Claudia  Crowley.  Special 
CountW.  Legal  k  Regulatory  Policy  Division,  Amex. 
to  Betii  Stekler.  Attorney,  Division  of  Market 
Regulation,  SEC.  dated  |uly  14. 1993  ("Amendment 
No.  2"). 

■  The  Amex  received  approval  to  amend  Rule 
109,  on  a  pilot  basis,  in  Securities  Exchange  Act 
Release  No.  30603  (April  17.  1992).  57  FR  15340 
(April  27. 1992)  (File  No  SR-Amex-91-05)  ("1992 
Approval  Order").  The  Commission  subsequently 
extended  the  Amex's  pilot  program  in  Secxirities 
Exchange  Act  Release  No.  32185  (April  21, 1993). 
5«  FR  25681  (April  27. 1993)  (File  No.  SR-Amex- 
93-10)  ("April  1993  Approval  Order").  Commission 
approval  of  these  amendments  to  Rule  109  expired 
on  )uly  20. 1993.  the  Amex  originally  requested  that 
this  pilot  program  be  extended  for  an  additional 
nine  months.  However,  at  the  Commission's 
request,  the  Amex  has  agreed  to  extend  the  pilot 
until  March  21. 1994,  the  date  on  which  similar 
piloU  for  other  exchange  markaU  will  expire.  See 
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propoced  rate  chaagB  »  avaikbte  aC  tlM 
GMffice  of  the  Secretary,  AaMH.  and  at  ttie 
Commission. 

n.  Sdf-Rasnlatory  Organizadon's 
SUtemant  of  tha  Purpoaa  oC  and 
SMotoryBaaiaiir.  UM  Fiupusad  Kula 


In  iU  filing  with  tha  Coinii««ion>  tha 
self-ngiilatory  ocgauzalMO  included 
stataaaots  csncaraing  dM  pvrpoea  of 
and  baaia  lor  tha  propoaad  nrie  chaiy 
and  dianiasiid  an j  i  iMiwim  it  racaivad 
on  the  proposed  rule  change.  The  text 
of  thMe  statements  may  be  examined  at 
the  places  specific  ia  Hera  m  bekm. 
The  self-reguletary  oiganizBfion  has 
prepared  snrnmarres,  set  forO  in 
sections  A.  B.  and  C  bdo«r.  of  the  most 
significent  aspects  of  sudi  statements. 

A.  Self-Regulatory  OrgOMUxation't 
SMement  ofthePurpote  of.  and 
Statutory  Basis  for.  tne  Proposed  Rule 
Chaage 


1.  Purpose 

On  April  21. 1993.  tha  Commission 
exten^d  its  pilot  approval  of 
amendments  to  Excnanga  Rule  109  for 
a  three  month  period,  expiring  on  July 
20, 19ea.*  The  amendments  pennit  a 
specialist,  upon  raqnest  and  provided 
there  is  an  order  imbaUnca,  to  grant  a 
stop'  in  a  minimum  fractional  change 
market*  far  any  order  of  2,000  shares  or 
less,  ap  to  a  total  of  5,000  shares  for  all 
stopped  orders,  without  obtaining  prior 
Flooi  Official  approval.  A  Floor  Official, 
hovrevar.  must  authariaB  a  ^aater  ord« 
size  or  aggreBita  sbaia  thiaabold. 

Duonng  tha  coursa  of  tha  pslot 
progyam.  tha  Ewbangi  baa  dosrty 
monitored  coaaplianoa  vrith  the  rule's 
requirements;  analyzed  the  impact  on 
orders  on  the  spedahat's  bocA  leculting 
from  the  execution  of  stopped  orders  at 
a  prioa  that  ia  batter  th«m  the  stop  price; 
and  ravlewad  market  depth  in  a  stock 
whao  a  atop  it  gnotad  in  a  minimum 
fractional  diange  maricet.  The  Exchange 
believea  that  tbe  auwdutents  to  Rule 
109  have  provided  a  benefit  to  investors 
by  providing  an  opportunity  far  price 
improvement,  while  increasing  market 
depth  and  c— tinuihr  wtthont  adversely 
affecting  orders  on  the  specialist's  book. 
The  Exdiange's  findings  in  this  regud 


*Wtm  sipadata  apOT  t»  ■flaarkraiur'i 

obiipiad  l»  anna*  *•  oriv  tf  *•  bMt  bur  V 
~  r.  wtanwffitafariilfe.  SwAmk  Rato  10«4. 
I  RbIb  t27  ak  feftk  te  mMmum 

I  fbr  sscoriSM  trMkd  on  Ilk* 


have  been  farwwdad  to  the  Cnnmisaion 
under  saparale  cover.* 

Tha  Exchange  ia  diaiafasa  propoaing 
to  extend  the  pilot  pragnaa  vntii  March 
21, 19M.1*  in  order  to  poovido  aa 
opportunity  far  tha  Exchange  and  Ae 
CoanoiasiaD  to  forthar  stwhr  and 
nMBitor  the  eiBscU  of  die  pilot  progrMi. 

2.  Statutory  Basis 

The  proposed  r\ile  chaag9  is 
coMistant  with  Section  6$)  of  the  Act 
in  general  and  farthers  the  objectives  of 
Section  6(bK5)  in  particular  in  that  it  ia 
designed  to  promote  jiist  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  per&ct  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  pubUc  interest.  The  Exchange 
believes  that  the  proposed  araendments 
to  Rule  108  are  consistent  with  these 
objectives  in  that  they  are  designed  to 
allow  stops,  in  minimum  fractional 
change  markets,  under  limited 
circumstances  that  provide  for  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted 
stops. 

B.  Self-Regalatory  Organization's 
Statement  on  Burden  am  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  i?Hfe  Change  Received  Ftmn 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  furegoin^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amandmeDts,  all  written  statements 
with  respect  to  the  propoaed  rule 
change  that  ne  filed  with  the 
Commission,  and  all  written 
commuiricationa  relating  to  tha 
proposed  rule  change  between  the 


Commisaion  and  any  person,  other  th«i 
thoae  tfiat  may  be  withh^d  from  the 
public  in  accorduice  with  the 
provisions  of  5  U.S.C.  552.  will  bo 
avaikMe  for  inspection  and  copying  at 
the  Comnrissiott's  Poblic  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  2f)S49.  Cbpies  of  sudi 
filing  win  also  be  avsilabie  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex  All  submissions 
should  refer  to  File  No.  Sl-Amex-93-22 
and  should  be  submitted  by  August  17. 
1993. 


nr.GnnnMeaion'sFindingaan  _ 
Grantfaig  Acoaierated  Approved  as 

'  Knie  UMfligB 


The  Coonniaaton  finds  that  tho 
proposed  rule  change  is  cuswistant  with 
the  reqBBoments  of  the  Act  and  tho 
ralaa  and  ragnlatiosis  theraundar 
applicable  to  a  national  sacnritiaB 
tauhmnga  and.  in  particular,  widi 
section  6(b)(5) "  and  section  11(b)  k  of 
the  Act.  The  Commission  believes  that 
the  amendments  to  Rule  109  siioald 
further  the  objectives  of  section  6(b)f5) 
and  section  11(b)  throu^  pilot  program 
prDoedures  designed  to  allow  stops,  in 
minimum  fractional  change  markets, 
under  limited  circumstances  diat 
provide  for  the  possibility  of  price 
improvement  to  customers  vmose  orders 
are  granted  stops.  *> 

In  its  orders  approving  tha  pilot 
procadures,i4  the  Commission  asked  the 
Amex  to  study  the  efiiects  of  stopping  j 
stock  in  a  minimum  fractional  change 
maricet.  Specifically,  the  Commisaioiv 
requested  information  on:  (1)  Tha 
percentage  of  stopped  ordws  axocuied 
at  the  stop  price,  vmsus  tho  percentage 
of  such  onfers  receiving  a  better  price; 
(2)  whether  limit  ordws  on  tho 
specialist's  hook  were  being  bypaasod 
due  to  tha  execution  of  stopiped  orders 
at  a  bettw  price  (and.  to  this  end.  tha 
Commission  reqiiested  that  the  Amex 
conduct  a  one-day  review  of  all  book 
orders  in  tho  five  stodts  receiving  tho 
greatest  number  of  atopah  (3)  market 
depth,  including  a  oampaiiaeD  of  tho 
siao  of  stopped  orders  to  tho  rise  of  tho 
opposite  side  of  tha  quota  and  to  any 
quote  siaa  imhalanco.  and  InchKHng  an 
analysis  of  tha  ratio  of  the  si»  of  tho  hid 
to  tho  sase  of  tho  oOsr  and  (4)  qiodefist 


UMI 


•Sw  lattan  from  Claudia  Ciowlay,  Special 
CoanMl.  Ugal  a  BifiriMfy  FMcy  DHrWao.  Amoi. 
to  nia—  I  iit>4loyiMi.  Biith  Qifd.  U^rtalamat 
Mwkat  Ragiriatioa.  SBC.  dalad  ^BM  n.  1993  Hid 
(una  sa.  1993  (")uiM  moaiawiiif  Npar)L  SnalM 
lattar  boa  Claudia  Crowiajr.  Spadat  Caoaaal.  Laai 
a  Ragulatonr  Policy  Diviiioo.  Aaax.  to  Oiaaa  Lukar 
HopM^  Branch  Chiaf,  OiviakMi  of  Mttkat 

monMoring  raport"). 
••S00  AnMndmanl  No.  2,  tupra.  nola  4. 


i<i»u.&C78r(i9se). 

»isu.s.C7ak(Maa)L 

»  For  ■  daKit^aa  af  y 
stopping  ttock  is  i 
marlMU,  and  of  liia  Cnwitotiafam'a  t 
approving  thoM  pfocadwai  oa  a  pilot  bHia.  H* 
1992  Approval  (Mk  mipm.mmmi.'nmSwamt 
inttodhiwlfMiiBilalal— p— mty 


>4  See  nipra,  nola  S. 
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compliance  with  the  pilot  program's 
procedures. 

On  March  12. 1993,  and  on  June  28 
and  July  1, 1993.  the  Exchange 
submitted  to  the  Commission 
monitoring  reports  regarding  the 
amendments  to  Rule  109."  The 
Commission  believes  that,  although 
these  monitoring  reports  provide  certain 
useful  information  concerning  the 
operation  of  the  pilot  program,  the 
Amex  must  provide  further  data  before 
the  Commission  can  fairly  and 
comprehensively  evaluate  the  Amex's 
use  of  the  pilot  procedures.  To  allow 
such  additional  information  to  be 
gathoed  and  reviewed,  %vithout 
compromising  the  benefit  that  investors 
might  receive  under  Rule  109.  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
until  March  21, 1994.  During  this 
extension,  the  Commission  expects  the 
Amex  to  respond  fully  to  the  concerns 
set  forth  below. 

First,  the  June  monitoring  report 
indicates  that  58%  of  orders  stopped  in 
minimum  fractional  change  markets 
received  price  improvement.  The 
Commission,  therefore,  believes  that  the 
pilot  procedures  provide  a  benefit  to 
investors  by  offering  the  possibility  of 
price  improvement  to  customers  whose 
orders  are  granted  stops  in  minimum 
fractional  diange  markets.  According  to 
the  latest  Amex  report,  moreover,  95% 
of  stopped  orders  were  for  2,000  shares 
or  less.  In  this  respect,  the  amendments 
to  Rule  109  should  mainly  affect  small 
public  customer  orders,  whidi  the 
Commission  envisioned  could  most 
benefit  from  profsssional  handling  by 
the  specialist. 

During  the  pilot  extmsion,  the 
Commission  requests  that  the  Amex 
continue  to  monitor  the  percentage  of 
stopped  orders  executed  at  the  stop 
price,  as  compared  to  the  percentage  of 
such  orders  receiving  a  better  price.  To 
determine  who  receives  the  benefit  of 
price  improvement,  the  Amex  should 
also  calculate,  for  the  same  sample  of 
orders  the  percentage  of  stopped  orders 
which  are  for  2,000  shares  of  less." 

Second,  the  Amex  preliminarily 
believes  that,  with  respect  to  a 
significant  majority  of  stops  granted 
under  these  amendments  to  Rule  109. 
customer  limit  orders  existing  on  the 
specialist's  book  were  not 
disadvantagQd.17  This  conclusion  is 


based  primarily  on  the  Exchange's  one- 
day  review  of  a  sample  of  those  limit 
orders  against  which  orders  receiving 
price  improvement  were  stopped.  As 
part  of  this  review,  the  Amex 
determined,  for  each  stopped  order  in 
the  sample,  how  often  an  equivalent 
volume  (i.e.,  the  same  number  of  shares 
as  the  stopped  order)  on  the  opposite 
side  of  the  market  was  executed  by  the 
close  of  the  day's  trading."  Although 
the  Amex's  results  suggest  that  a  fsw 
limit  orders,  potentially,  were 
disadvantaged,  these  results  are  not 
conclusive  because  they  are  based 
primarily  on  a  one-day  review  of  the 
pilot  program's  impact  on  the  limit 
order  book." 

The  Commission  historically  has  been 
concerned  that  book  orders  may  get 
bypassed  when  stock  is  dropped.20  To 
ensure  that  Rule  109  does  not  harm 
pubUc  customers  with  orders  on  the 
specialist's  book,  the  Amex  should 
provide  detailed  facts  supporting  its 
conclusions  about  the  impact  of  its  pilot 
procedures.  The  Commission  therefore 
requests  that  the  Amex  conduct  a  more 
thorough  review  of  this  issue.  At  a 
minimum,  the  Amex  should  be  able  to 
determine,  for  every  order  stopped,  how 
often  an  equivalent  volume  on  the 
opposite  side  of  the  market  is  executed 


>*SMnipin,  notes. 

<*Tba  Coauniaaioa  brilerat  that  an  effective 
ooapliance  pngrant  should  include  continuou* 
(unreillance  of  how  often  stopped  orders  fall  within 
the  pilot's  siM  pamneters. 

>' Whte  t»odk  is  stopped,  book  orden  on  the 
oppoeite  side  of  the  maifcat  that  are  entitled  to 
immediate  execution  lose  dieir  priority.  If  the 


stopped  order  then  receives  an  improved  price, 
limit  orders  at  the  stop  price  are  bypassed  and,  if 
tiie  market  turns  away  from  that  limit,  may  never 
beencuted. 

As  for  book  orders  on  the  same  side  of  the  market 
as  the  slopped  stock,  the  Conunission  beUeves  that 
Rule  109's  requiremenU  make  it  unlikely  that  these 
limit  orders  would  not  be  executed.  Under  the 
Abmx's  pilot  program,  an  order  can  be  stopped  if 
and  only  if  a  substantial  imbalance  exisU  on  the 
opposite  side  of  the  market  See  in/rn.  text 
accompanying  notes  27-33.  Given  that  mandatory 
requirement,  the  stock  would  probably  trade  a«fay 
from  the  large  imbalance,  resulting  in  execution  of 
orders  on  the  book. 

"Although  the  Exchange  could  not  make  this 
determination  for  stocks  generally,  see  infra  note 
19,  it  could  do  so  as  part  of  iU  one-day  review  of 
the  five  stocks  receiving  the  greatest  number  of 
stops.  Based  on  that  manual  review,  the  Amex 
found  that,  fer  84.6%  of  stopped  orders  (including 
those  that  did  not  receive  price  improvement),  an 
aquivalaot  volume  on  the  opposite  side  of  the 
market  was  executed  by  the  close  of  the  day's 
trading. 

i*In  the  past,  the  Amex  has  stated  that  it  does 
not  have  the  electronic  display  bock  technology 
necessary  to  determine  the  final  disposition  of  limit 
orders.  Telephone  conversation  between  William 
ioBuni,  Executive  Director.  Trading  Analysis 
Divisioo,  Amex,  and  Beth  Stedder.  Attorney, 
Division  of  Market  Regulatian.  on  April  6, 1993. 
While  use  of  such  a  display  book  on  the  Amex 
Floor  began  on  AprU  28, 1993,  see  SecuriUes 
Exchange  Act  Release  No.  32140  (April  14, 1993), 
58  FR  21327  (AprU  20, 1993)  (File  No.  SR-Amagc- 
92-46).  ttw  necessary  technology  has  not  yet  been 
implemented  Floor-wide. 

a>See,  e.g.,  SEC.  Report  of  the  Special  Study  of 
the  Securities  MarkeU  of  the  Securities  and 
Exdiange  Commission,  H.R.  Doc  No.  9S,  88th 
Cong..  1st  Sess.  PL  2  (1963). 


by  the  close  of  the  day's  trading,**  In  the 
alternative,  the  Amex  may  provide  the 
same  data  in  aggregate  form."  Finally, 
the  Amex  should  conduct  another  one- 
day  review  of  all  book  orders  in  the  ten 
stocks  receiving  the  greatest  number  of 
stops,  and  should  submit  to  the 
Commission  both  raw  trade  data  for,** 
and  a  description  of  the  final 
disposition  of.*4  each  such  order. 

In  terms  of  market  depth,  the  Amex's 
Jime  monitoring  report  suggests  that 
stock  tends  to  be  stopped  in  minimum 
fractional  change  martlets  where  there  is 
a  significant  disparity  between  the 
number  of  shares  bid  for  and  the 
number  of  shares  offered. zs  The  Amex's 
latest  report  also  suggests  that,  given  the 
depth  of  the  opposite  side  of  the  maricet, 
orders  affected  by  the  Rule  109  pilot 
tend  to  be  relatively  small.**  The  Amex 
repeatedly  has  stated,  both  to  the 


"  The  Amex  has  sUted  that  iU  electronic  book. 
see  supra  note  19,  will  be  gradually  phased  in 
Floor-wide  over  the  next  yaer.  Telephone 
conversation  between  Claudia  Crowley,  Special 
Counsel,  Legal  S  Regulatory  Policy  Division.  Amex. 
and  Beth  Stekler.  Attorney,  Division  of  Market 
Regulation,  on  )uly  IS.  1993.  As  the  phase-in  of  the 
electronic  book  continues,  the  Amex  should 
provide  the  Commission  with  complete  informatioB 
(j.e.,  not  fust  a  one-day  review)  for  all  stocks  in 
which  i|^  the  capability  to  monitor  the  final 
disposition  of  limit  orders,  even  if  it  has  not  yet 
completed  Floor-wride  implementation  of  the 
electronic  book 

»  Under  this  alternative,  the  Amex  would  first 
calculate  the  total  number  of  shares  of  limit  orders 
against  which  stock  is  stopped.  The  Amex  would 
then  determine,  out  of  that  total  (rather  than  on  an 
arder-by.order  basis),  how  many  of  those  shares  an 
executed  by  the  doee  of  the  day's  trading.  In 
contrast  to  the  Amex's  current  method,  which 
shows  the  percentage  of  stopped  orders  for  wrhich 
an  equivalent  volume  of  limit  orders  is  executed, 
this  alternative  method  would  show  the  percentage 
of  shares  on  the  opposite  side  of  the  spedalist's 
book  that  ultimately  receive  an  execution. 

as  In  this  regard,  the  Commission  requests  that  die 
Amex  submit  the  documentation  the  Amex  is 
relying  upon  to  support  iU  conclusions  ebout  the 
final  disposition  of  these  limit  book  orders.  See 
infm,  note  24. 

»*  As  explained  in  tupra  notes  21-22  and 
accompanying  text 

>•  There  is  a  direct  relationship  between  such  ■ 
quote  size  imbalance  and  the  likelihood  of  price 
improvement  A  large  imbalance  on  one  side  of  the 
market  suggests  that  subsequent  transactions  will 
take  place  on  the  other  side.  In  those  circiunslancaa, 
it  could  be  appropriate  to  grant  a  stop,  since  the 
delay  might  allow  the  specialist  to  execute  the  ortler 
at  a  better  price  for  the  customer. 

*»  A  relatively  large  order  might  begin  to 
counteract  the  pressure  the  imbelance  on  the 
opposite  side  of  the  market  is  putting  on  the  stock's 
price.  Accordingly,  it  might  not  be  as  appropriat* 
to  stop  such  an  order. 
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iwudtottsi 
thai  spacMbits  OB  oaly  Mop  Mock  in  • 
minimun  fractional  cMa|a  aiarkat 
whan  (1)  an  iflibalanoa  «dala  OD  the 
oppoaila  sida  of  tba  oiariMt  and  (2)  such 
imbalaitca  ia  of  wfBciawt  «iaa  to  sugg/Mt 
the  likelihood  of  prica  uapravamanL'* 
As  Dotad  above,  the  data  in  the  Jiine 
monitoring  feport  is  not  inconsistent 
with  that  standard.  Nevertheless,  it  is 
not  clear  that  Amex  specialists  are 
taking  into  consideratkia  both  tha 
absohttaM  nd  tha  relativa,M  siza  of  tba 
imbeianca  before  stoopina  tka  stock. 

Tha  CommissioB.  Umaiote. 
emphaaiiaa  that  Rule  108  can  only  be 
implemented  when  it  ia  dear  that  tha 
imbalance  on  tha  opposite  side  of  tha 
market  from  the  order  being  stopped  ia 
of  sufficient  size  to  suggest  the 
likelihood  of  price  improvement.  No 
other  market  condition  (no  natter  bow 
^reat  the  hkelihood  of  price 
improvement)  )ustif!ei  a  speciatist's 
stopping  stock  in  a  minimum  fractional 
r.hange  market.  In  summary,  the 
Commission  believes  that  the 
requirement  of  a  sufficient  market 
imbeianca  is  the  most  critical  aspect  of 
the  pilot  program."  Strict  adherence  to 
this  standard  is  necessary  to  oisure  that 
stops  are  only  granted,  in  a  minimum 
fractional  change  market,  when  tha 
bene&t  li-C-.  pnca  improvement)  to 
orders  being  stoppad  fmt  excaads  tha 
potential  of  harm  to  orders  on  the 
specialist's  book." 

To  erahiate  bow  this  standard  A 
being  appHed  in  practice,  the 
Commission  requests  that  the  Amex 
conduct  another  comprehensive 
quantitative  analysis  of  market  depth. m 
In  its  next  monitoring  report,  the  AmeH 
should  compare  the  size  of  the  stopped 
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a' Sm  WMr  feOB  CUr*  MMcGfMi),  S«iMor 
Couniii.  Lipl  a  aigaliaii  J  yeUqr  Dtwi«ioe. 
to  M«y  R«raU.  Btwtdi  OmsC  DMiiM  el 
Rflgulalion.  SEC.  daUd  )mmmy  S.  ISU 
(AnMndmaot  No.  1  to  FiU  No.  SR-AaaM-ai-OM- 
AflMBdoMnl  No.  1  (onaalij  incorpotalad  tb« 
raquinoMnt  that  th«  indicia  of  marfcat  daplb 
discuaaad  baiow  arast,  wfthoot  aaicspHon,  ba 
MtiiAad  btioMa  fpadalM  ia  pamiiaad  lo  Mop 

uSaa  AaMK  iBfonMtkM  Orariv  Naa.  t2-74 
(AprU  M.  1W2)  Md  n-33i  (Aptil  7. 1993). 

**Far  furthar  di*cuuioa  of  d>a  ralatioaiUp 
betwaan  fuota  siaa  imhalanra  and  ikm  likalihond  of 
prica  impravamaat.  tee  $vpra  nota  2S. 

»Se»  infm,  nota  3S  and  accompaaying  laxt. 

><  Sat  infia.  nola  77  and  accompanying  taxt 

MBacaatly,  in  approving  a  comparable  propoaal 
bf  Iha  Na«r  'York  Stock  Exchanga,  Iba  ConuniMian 
placad  iteMv  aeiplkasia  as  tsa  crMcai  nalura  of  ina 
•eflkiiBl  iiaa  aMadkrtf .  Saa  Sacnritiaa  E)Klianga 
Ad  MaaaaNo.  aaasi  |MiRb  22.  ItaS).  M  FR 

Maa»  iMii^  aa.  tfli^  ITii*  No.  SA-NYSS-as-ta). 

»  Saa  fapra,  taxt  acBoaiyaByias  aolai  17-34. 

M  Tha  CaaMiaataa  Miawaa  iImI  an  afiadiaa 
tompliaaca  paagna  iIkmiU  iaduda  wpMiUanca  ol 
tha  indida  of  marhai  dapth  diacuaiad  balow.  iaa 
infia  laal  anuaapaiiying  notm  3S-3S.  tut  avary 
floppad 


ordar  lo  tka  siaa  of  tba  oppoaita  side  of 
the  qaola  and  to  any  tpiota  aizs 
imbalanoa.**  TIm  Amex  skoak)  btaak 
indivkUiak  oadan  dowm  aa  kMowK 
2.000  shares  or  leaa:  2.001  to  5.000 
shams:  5.001  to  iOJOOO  riiaias;  and  over 
10,000  sbaraa.  Tka  Aasax  should 
pravide  tha  leqaastad  infonnation  in  tha 
f  orm  of  an  avasaga  far  all  boy  ordara 
stopped,  and  than  far  all  sail  orders 
stopped,  in  each  of  tka  abewa  size 
rangaa.  Fuvtbafaaora,  wkao  a  Floor 
Official  apprawas  a  slop  tkat  causae  tka 
total  number  of  stopped  shaiaa  to 
exceed  5  JXM)  skaraa.  tka  Amax  skould 
provide  the  Commisaion  with 
information  comparing  tha  aggregate 
size  of  all  orders  stopped  to  the  siza  of 
tka  opposite  side  of  the  quote  and  to  any 
quote  size  imbalance.^*  The  Amex 
should  provide  tha  requested 
information  in  tha  form  of  an  average  (or 
multiple  buy  wders,  and  then  for 
multiple  sell  orders,  whidi  require  such 
Floor  Official  approval  Finally .  tha 
Amex  should  calculate,  as  of  the  time  a 
stop  is  grmited.  tha  ratio  of  the  siza  of 
the  bid  to  tha  size  of  the  bfliBr.3'  The 
Amex  should  provide  the  requested 
information  in  the  form  of  an  average  for 
all  buy  orders  stopped,  and  then  for  all 
sell  orders  stopped,  in  each  of  the 
aforementionad  order  size  ranges.'* 

Finally,  the  Amex  report  describes  its 
efforts  regarding  compliance  with  the 
pilot  proceduTBS.  To  alleviate  confusion 
about  how  to  evidence  Floor  Official 
approval  (which,  as  noted  above,  a 
specMlist  most  obtain  to  stop  any  order 
for  more  than  2,000  shares,  or  a  total  of 
more  than  SjOOO  shares  for  all  stopped 
ordws).  the  Exchange  is  in  the  process 
of  developing  new  manual  and 
automated  reports,  which  will  serve  as 
a  written  audit  trail  for  surveillance 
purposes.  As  a  result,  the  Commission 
believes  that  the  Amex  now  kaa 
suffioent  means  to  determine  whether  a 
specialist  complied  with  the 
amendments'  order  size  and  aggregate 
share  thresholds  and,  if  not.  whether 
Floor  Official  approval  was  obtained  for 
larger  parameters.  The  Commission  also 


*•  Evary  lima  a  special  id  tiopi  an  order  to  buy. 
tha  tixa  of  thai  stopped  ord«T  liiould  ba  comparad 
( 1 )  to  Hm  liM  of  the  oRar  fida  of  tba  ooo  ta  and  (2] 
to  tha  qonla  tixB  inbalaoca.  i.e..  the  aHTsranca 
betwaan  the  size  of  the  ofTar  and  the  sin  of  the  bid. 

Evary  time  a  specialist  stops  an  order  to  sell,  tha 
siza  of  that  stoppad  order  staonid  ba  oompaiad  (1) 
to  tha  siaa  of  the  bid  side  of  ttia  quote  and  fZ)  to 
the  qnola  sisa  twbalanca.  i.e..  the  dlBereoce 
belweaM  tha  siaa  of  Ilia  bid  and  the  siaa  of  tha  offer. 

>•  As  aipiainad  in  snpra  noM  3S. 

*'  ETary  time  a  specialist  stop*  an  order  to  iHiy. 
tha  Ammk  should  oJculale  the  size  of  the  bid  as  a 
percentage  of  the  sixe  of  tlM  oRer. 

Evary  time  a  specialist  stops  an  order  to  sell,  iha 
Anax  should  calculate  the  siza  of  the  offer  as  a 
percentage  of  the  size  of  tha  bid. 

*•  See  fupta.  taxt  accompanying  note  35. 


notea  tha  Amax's  on-going  afifarf  to  keep 
its  specialists  properly  informad  about 
the  pilot  program  s  raquiranents.  bi  this 
context,  toe  AmaK  has  distributed 
Information  Grcvlan  >•  and  held 
continuing  educational  seaaions  on  tha 
pilot  program  and  its  requirements  far 
stopping  stock  in  miirimum  fractional 
cnaBga  narkats. 

During  tka  pilot  extension,  thn 
Commiarion  vaqoaets  that  tha  Amax 
coirtimia  to  monitor  dosety  spadalial 
compliance  with  Rule  lOB's  procadures. 
As  bafate,  tha  Amex  should  detamine 
how  crften  orders  reoinring  Floor 
Official  approval  to  ba  stoppad  do  not 
receive  such  approval.  In  so  doing,  the 
Amax  riKNiM  distinguirii  between 
instances  where  Uia  qiacialist  did  not 
ask  for  permissian  and  those  where  it 
wee  denied  («id,  if  so,  on  what 
grounds).  The  Amex  should  gather  and 
report  infonnation  about  the  fraquency 
of  any  nonnxMnprfianca  with  the  pilot 
program  procedures  (especielly  the 
reouirement  of  a  sufficient  mariiet 
imbalance,  as  discussed  above),^*  and 
the  market  conditions  prevailing  at  tha 
time  of  each  instance  thereof.  The 
Commission  also  requests  that  tha  Amex 
report  on  the  action  taken  by  tha 
Exchange  in  response  to  eech  inst«it» 
of  specialist  non-compliance  with  tha 
pilot  procedures. 

The  Commission  requests  that  tka 
Amex  report  its  findings  on  diaea 
matters  by  December  IS.  1993.  In 
addition,  the  Amex  should  submit  an 
interim  report  describing  its  pralinriaary 
findings  on  contplianca  wridi  tka  pikil 
program  procaduras  (inckidiBg 
compliance  with  the  raquireraant  thai  a 
specialist  obtain  Floor  Offidai  approval 
to  exceed  Rula  loo's  siaa  parameters)  by 
October  15, 1993.  Finally,  if  dia 
Exchange  daterrainas  to  request  either 
permannit  approval  or  an  extension  of 
tha  pilot  program  beyond  March  21, 
1904,  the  Commission  requests  that  tha 
Amax  also  subaut  a  prapoaad  mla 
change  by  December  IS,  1993. 

The  Coamiission  finds  good  causa  for 
approving  tka  propoaed  rnia  ck«iga 
prior  to  tka  thirtieth  day  after  tha  data 
of  publication  of  tha  notice  of  filing 
thereof.  This  will  permit  the  ^lot 
program  to  continne  on  an 
unintnruptad  basis.  In  addition,  tha 
procaduras  tka  Exchanga  propoaaa  to 
continue  using  tn  tkn  identical 
procedures  tkat  arasa  pabUdiad  in  tha 
Federal  Register  for  the  full  cnmmant 
period  and  were  approved  by  tka 
Commission.*! 


»  See  supra,  itota  28. 
4o  See  supra,  laxt  acconpanyins 
«<  No  mmaiants  oaaa  sacaiweA  t* 
the  propoaad  tuk  change  which 


aoiia27-3a. 
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IT  IS  THEREFORE  ORECRING. 
pursuant  to  section  19(b)(2)  «>  that  the 
proposed  rule  change  (SR-Amex-93-22) 
is  hereby  approved  until  March  21. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  detected 
authority.*' 

Marsarel  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc  93-17846  Filed  7-26-93;  8:45  ami 

aajJNO  oooc  aDia-««-«i 

(RaL  Na  IC-1t579;  tia-TMq 

SunAmorlca  Capitai  Appreciation 
Fund,  Inc^  at  al.;  Application  for 
Exemption 

July  21. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTKM:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTB:  SunAmerica  Capital 
Appreciation  Fund,  Inc.;  SunAmerica 
Cash  Fund:  SunAmerica  Equity 
Portfolios;  SunAmerica  Fund  Group: 
SunAmerica  Income  Portfolios; 
SunAmerica  Money  Market  Securities, 
Inc.;  SunAmerica  Multi-Asset  Portfolios. 
Inc.;  SunAmerica  Tax  Free  Portfolios: 
Home  Investors  Government  Guaranteed 
Income  Fund,  Inc.:  SunAmerica  Asset 
Management  Corp.  ("SAAMCo"); 
Wellington  Management  Company 
("Wellington")  (SAAMCo  and 
Wellington  are  referred  to  collectively  as 
the  "Adviser");  and  SunAmerica  Capital 
Services.  Inc.  ("SACS"  or  the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  of  the 
Act  from  sections  2(a)(32),  2(a)(3S). 
18(0. 18(g).  18(i),  22(c).  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder. 
SUMMARY  OF  APPUCATXM:  Applicants 
seek  an  order  that  would  permit  them  to 
(a)  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  (b)  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  load  on  certain 
redemptions  of  shares. 
FIUNG  DATE:  The  application  was  filed 
on  July  17. 1992,  and  amended  on 
December  22. 1992.  May  18, 1993.  and 
July  16. 1993. 

HEAMNQ  OR  NOnRCATION  Of  HEARING:  An 
order  granting  the  application  wfl  be 
issued  unless  the  SEC  orders  a  hearing. 


procadure*.  Sm  1992  Approval  Ordar.  supra,  note 
4. 

«2  IS  U.S.C  7a«(bN2)  (1988). 

*M7  CFR  200  30-3(aKl2)  (1901). 


Interested  persons  may  request  a 
hearing  by  wrriting  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notiHcation  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Sth 
Street,  NW..  Washington,  DC  20549. 
Applicants  (except  Wellington),  733 
Third  Avenue,  3rd  Floor.  New  York, 
New  York  10017.  Wellington.  75  State 
Street.  Boston,  Massachusetts  02109. 
FOR  FURTHER  MFORUATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  SunAmerica  funds  is  an 
open-end  management  investment 
company  registered  under  the  Act. 
SAAMCk),  an  indirect  wholly-owned 
subsidiary  of  SunAmerica.  Inc. 
(formerly.  Broad,  Inc.),  serves  as  sponsor 
and  investment  adviser  or  manager  to 
all  of  the  SunAmerica  Funds.  SACS, 
also  an  indirectly  wholly-owned 
subsidiary  of  SunAmerica,  Inc.,  serves 
as  the  distributor  for  each  of  the 
SunAmerica  Funds.  Wellington,  a 
registered  investment  adviser,  serves  as 
sub-adviser  to  certain  of  the 
SunAmerica  Funds. 

2.  Applicants  request  that  relief  be 
extended  to  any  other  registered 
investment  company,  or  separate 
investment  series  thereof,  which  in  the 
future  is  advised  by  SAAMCo,  or  an 
affiliate  thereof,  or  whose  shares  are 
distributed  by  SACS,  or  an  affiliate 
thereof,  and  which  is  a  member  of  the 
SunAmerica  "group  of  investment 
companies"  as  defined  in  rule  lla- 
3(a)(S)  under  the  Act  (collectively  with 
the  applicant  funds,  the  "SunAmerica 
Funds"  or  the  "Funds"). 

3.  The  distribution  structure  of  the 
SunAmerica  Funds  now  varies  from 
Fund  to  Fund;  however,  the  existing 
distribution  arrangements  fall  into  ^ee 


general  categories.  Shares  of  certain  of 
the  SunAmerica  Funds  currently  are 
offered  to  investors  at  their  respective 
net  asset  values  plus  the  applicable 
front-«]d  sales  load  and  are  subject  to 
a  distribution  fee  under  a  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act. 
Shares  of  certain  other  SunAmerica 
Funds  currently  are  offered  to  investors 
subject  to  a  contingent  deferred  sales 
charge  ("CDSC)  and  a  rule  12b-l  fee. 
Shares  of  two  SunAmerica  Funds 
currently  are  offered  at  net  asset  value 
without  the  imposition  of  a  front-end 
sales  load  or  CDSC,  but  are  subject  to  a 
rule  12b-l  fee. 

A.  The  Multiple  Distribution  System 

1.  Applicants  propose  to  establish  a 
multiple  distribution  system  (the 
"Multiple  Distribution  System")  that 
would  allow  each  of  the  Funds  to  offer 
investors  the  option  of  purchasing  one 
or  more  of  the  following  classes  of 
shares:  (a)  Class  A  shares  with  a  front- 
end  sales  load  of  up  to  5.75%  of  the 
public  offering  price,  a  rule  12b^l  fee  of 
up  to  .35%  of  the  average  annual  net 
assets  of  such  shares,  and  a  CDSC  on 
purchases  of  $1  million  or  more  for 
which  the  front-end  sales  load  was 
waived;  (b)  class  B  shares  with  a  CDSC 
of  up  to  6.00%  over  a  period  of  up  to 
six  years,  a  rule  12b-l  fee  of  up  to  1% 
of  the  average  annual  net  assets  of  such 
shares;  (c)  class  C  shares  with  a  CDSC 
of  1%  in  the  first  year  following 
purchase,  a  rule  12b-l  fee  of  up  to  1% 
of  the  average  annual  net  assets  of  such 
shares;  and/or  (d)  one  or  more 
additional  classes  of  shares,  the  terms  of 
which  may  differ  from  the  classes  of 
shares  described  above.  The  distribution 
structure  for  all  classes  of  shares  will 
comply  with  applicable  National 
Association  of  Securities  Dealers 
("NASD")  regulations  relating  to  "asset- 
based"  sales  cliarges. 

2.  It  is  anticipated  that  class  B  shares 
will  be  offored  in  conjunction  with  class 
A  shares.  Further,  to  the  extent  class  C 
shares  are  offered  by  a  Fund,  such 
shares  will  generally  be  offered  in 
conjunction  with  class  A  shares  or  class 
A  and  class  B  shares.  It  is  not 
anticipated  that  class  C  shares  would  be 
offered  solely  in  conjunction  with  class 
B  shares.  Applicants  intend  to  offer 
class  A  and  B  shares  subject  to  a 
minimum  initial  investment  of  $500, 
while  class  C  shares  will  be  subject  to 

a  minimum  initial  investment  of 
$100,0(X).  Future  classes  may  be  subject 
to  the  same  or  different  minimum  initial 
investment  amounts. 

3.  The  Multiple  Distribution  System 
will  be  implemented  by  having  each  of 
the  SunAmerica  Funds  create  one  or 
more  additional  classes  of  shares 
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(depending  on  the  total  number  of 
classes  to  be  offered  by  each 
SunAmerica  Fund)  so  that  each  Fund 
may  offer  two  or  more  classes  of  shares. 
Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and,  with  certain 
specific  exceptions,  be  identical  in  all 
respects.  The  only  differences  among 
the  three  classes  of  the  same  Fund 
described  above  and  any  future 
additional  classes  will  relate  solely  to: 
(a)  The  impact  of  the  respective  rule 
12b-l  plan  payments  made  by  each 
class  ot  shares  of  a  Fund,  and  any  class 
expenses  that  may  be  imposed  upon  a 
particular  class  of  shares  ("Class 
Expenses"),  as  set  forth  in  condition  1 
below;  (b)  voting  rights  on  matters 
pertaining  to  rule  12b-l  plans,  except  as 

Erovided  in  condition  15  set  forth 
elow;  (c)  the  different  exchange 
privileges  of  the  various  classes  of 
shares:  (d)  a  class  may  have  a 
conversion  feature;  (e)  the  designation 
of  each  class  of  shares  of  a  Fund;  and 
(f)  the  applicable  investment  minimum 
with  respect  to  each  class.  Shares  of 
diffierent  classes  may  be  sold  under 
different  sales  arrangements,  i.e.,  with 
different  load  structures  and  rule  12b- 
Ifees. 

4.  All  expenses  incurred  by  a  Fund 
would  be  borne  on  a  pro  rata  basis  by 
each  outstanding  share  of  each  class  of 
shares,  based  on  the  relative  net  asset 
value  of  each  class;  except  that  each 
class's  net  asset  value  and  expenses  will 
reflect  the  rule  12b-l  plan  payments 
and  other  Class  Expenses  attributable  to 
the  class  A,  class  B,  and  class  C  shares. 

5.  If  a  Fund  offers  both  class  A  and 
class  B  shares,  class  B  shares  will  have 
a  conversion  feature  providing  for 
automatic  conversion  to  class  A  shares. 
On  the  first  business  day  of  the  month 
following  the  seventh  anniversary  of  the 
issuance  of  class  B  shares,  or  other 
applicable  anniversary,  the  class  B 
shares  (except  those  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions)  will  automatically  convert 
to  class  A  shares  of  such  Fund  at  the 
relative  net  asset  values  of  each  of  the 
classes.  All  shares  in  a  shareholder's 
Fund  account  that  were  purchased 
through  the  reinvestment  of  dividends 
an4  other  distributions  paid  in  respect 
of  class  B  shares  will  be  considered  to 
be  held  in  a  separate  sub-account.  Each 
time  any  class  B  shares  in  the 
shareholder's  Fund  account  (other  than 
those  in  the  sub-account)  convert  to 
class  A,  a  pro  rata  portion  of  the  class 

B  shares  then  held  in  the  sub-account 
also  will  convert  to  class  A  based  on  the 
ratio  that  the  shareholder's  class  B 
shares  converting  to  class  A  shares  bears 
to  the  shareholder's  total  class  B  shares 


not  acquired  through  dividends  and 
distributions.  Class  B  shares  will  be 
deemed  to  include  Fund  shares 
purchased  prior  to  the  implementation 
of  the  Multiple  Distribution  System  that 
«vere  subject  to  a  CDSC  For  piirposes  of 
calculating  the  period  required  for 
conversion  to  class  A  shares,  such 
previously  purchased  shares  will  be 
deemed  to  have  been  acquired  as  if  the 
new  CDSC  schedule  were  in  effect  on 
the  date  such  shares  originally  were 
purchased. 

6.  The  actual  terms  of  a  conversion 
feature  would  be  determined  on  a  class 
by  class  basis.  Any  class  of  shares  with 
a  conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After  a 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  m.  section  26  of  the 
NASD  rules  of  fair  practice),  if  any,  that 
in  the  aggregate  are  lower  than  the  asset- 
based  sales  charge  and  service  fee  to 
which  they  were  subject  to  prior  to  the 
conversion.  Any  conversion  fieatura  will 
be  subject  to  the  availability  of  a  ruling 
of  the  Internal  Revenue  Service  or  an 
opinion  of  counsel,  as  may  be 
appropriate,  that  the  conversion  of 
shares  does  not  constitute  a  taxable 
event  under  federal  tax  law.  Any 
conversion  feature  adopted  by  a  Fund 
will  be  fully  disclosed  in  the  Fund's 
then-durent  prospectus. 

7.  Currently,  shares  of  the 
SunAmerica  Fund  having  a  front-end 
sales  load  may  be  exchanged  at  net  asset 
value  for  shares  of  other  SimAmerica 
Funds  also  having  a  fit>nt-end  sales  load 
and  a  money  market  fund  sponsored  by 
SAAMCo.  The  SunAmerica  Fluids  that 
currently  impose  a  CDSC  offer  similar 
exchange  privileges  among  themselves 
and  with  a  money  market  fund 
sponsored  by  the  Adviser.  Under  the 
proposed  Multiple  Distribution  System, 
shares  of  class  A,  B,  or  C  will  be 
exchangeable  only  for  shares  of  the 
same  class  of  another  Fund,  including 
shares  of  a  money  market  fund 
sponsored  by  the  Adviser.  The  exchange 
privileges  applicable  to  all  classes  of 
shares  will  comply  with  rule  lla-3 
under  the  Act. 

B.  The  CDSC 

1.  An  SEC  order  dated  April  17. 1992 
exempts  the  SunAmerica  Funds  from 
section  2(a)(32).  2(a)(35).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  allow  them  to  establish  a 
CDSC  arrangement.  Investment 
Company  Act  Release  No.  18661  (the 
"Existing  Order").  The  CDSC 


arrangement  allowed  by  the  Existing 
Order  differs  from  the  CDSC 
arrangement  proposed  to  be  established 
In  connection  with  the  implementation 
of  the  Multiple  Distribution  System  to 
the  extent  that  the  proposed  CDSC  will 
be  imposed  over  a  specified  period  of 
up  to  six  years  rather  than  over  a  period 
of  up  to  five  years,  may  be  in  an  amount 
of  up  to  6%  rather  than  5%,  and  will 
comply  with  amendments  to  the  NASD 
Rules  of  Fair  Practice.  In  addition,  the 
circumstances  under  which  the  CDSC 
will  be  waived  vai>  from  those  granted 
in  the  Existing  Order.  Any  order  issued 
on  the  current  application  relating  to  the 
proposed  CDSC  arrangement  shall 
supersede  the  Existing  Order  and  shall 
apply  to  each  SunAmerica  Fund, 
whether  or  not  it  implements  the 
Multiple  Distribution  System.  Any 
CDSC  arrangement  implemented 
pursuant  to  the  requested  reUef  will 
only  apply  to  shares  acquired  after  the 
Commission  grants  the  relief. 

2.  Under  the  new  CDSC  arrangement 
proposed  for  the  Funds,  the  class  A.  B. 
and  C  shares  are  expected  to  be  made 
subject  to  a  CDSC.  and  any  additional 
classes  created  in  the  future  also  may  be 
made  subject  to  a  CDSC.  (The  class  A. 
B.  and  C  shares  and  any  hiture  classes 
to  be  created  with  a  CDSC  collectively 
are  referred  to  hereinafter  as  the  "CDSC 
Shares.")  In  no  event  will  the  aggregate 
amount  of  the  CDSC  exceed  6%  of  the 
aggregate  purchase  payments  made  l^ 
an  investor  for  class  B  shares  of  a  Fund 
or  1%  of  the  aggregate  payments  made 
by  an  investor  for  class  C  shares  of  a 
Fund. 

3.  Purchases  of  class  A  shares  of  less 
than  $1  million  are  subject  to  a  front- 
end  sales  load,  which  decreases  from  a 
maximum  amount  as  the  size  of  a 
purchase  increases.  For  purchases  of  $1 
million  or  mora,  no  front-end  sales  load 
is  imposed.  A  CDSC  of  1%  would  be 
payable  in  the  event  of  a  redemption  of 
such  shares  within  12  months  following 
their  purchase. 

4.  'The  CDSC  will  not  be  imposed  on 
redemptions  of  CDSC  Shares  that  were 
purdiased  more  than  a  specified  period, 
whidh  period  will  not  exceed  six  years 
in  the  case  of  class  B  shares  or  one  year 
in  the  case  of  class  A  or  C  shares  (the 
"CDSC  Period"),  prior  to  their 
redemption  or  on  CDSC  Shares  derived 
&t>m  reinvestment  of  dividends  and 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of 
the  shareholder's  accoimt  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  In  addition,  the 
appropriate  CDSC  percentage  rate,  in 
calculating  the  CDSC,  will  be  applied  to 
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the  lesser  of  (a)  the  purchase  price  of  the 
shares  being  redeeined.  or  (b)  the  net 
asset  value  of  such  shares  at  the  time  of 
redemption. 

5.  Applicants  request  exsmptive  relief 
to  waive  the  CDSC  on  the  following 
redemptions  of  CDSC  shares:  (a) 
Redemptions  requested  within  one  year 
following  death  or  initial  determination 
of  disability,  as  defined  in  Section 
72(m)(7)  of  the  Internal  Revenue  Code  of 
1986  (the  "Code"),  of  a  shareholder;  (b) 
in  connection  with  certain  distributions 
horn  IRAs  or  other  qualified  plans  i;  (c) 
redemptions  made  pursuant  to  a 
systematic  withdrawal  plan  established 
by  the  Funds  that  provides  for  the 
redemption  of  an  amount  not  in  excess 
of  12%  of  the  value  of  an  investor's 
investment  per  year;  (d)  redemptions  of 
shares  purcfaaseid  for  personal 
investment  purposes  by  officers, 
directors,  and  employees  of  SAAMCo, 
its  agents  and  affihates  (including 
family  members  of  such  officers, 
directors  and  employees),  and 
employees  and  registered 
representatives  of  SACS  and  selected 
dealers  engaged  in  the  sale  of  shares  of 
the  Funds  (including  family  members  of 
such  employees  and  registered 
representatives);  and  (e)  redemptions 
from  accoimts  individually  managed  by 
SAAMCo  which  pay  an  investment 
advisory  fee  to  SAAMCo.  If  a  Fund 
waives  the  CDSC,  such  waiver  will  be 
uniformly  applied  to  all  oflierees  in  the 
class  specified.  Also,  in  waiving  a 
CDSC,  the  Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the 
Act.  If  a  Fund  waives  the  CDSC.  such 
waiver  will  be  imiformly  applieid  by  that 
Fund  to  all  eligible  offerees  in  the  class 
specified.  In  the  event  an  investor 
redeems  shares  and  the  proceeds  are 
reinvested  in  a  Fund  wifiiin  6  months 
of  the  redemption,  a  credit  of  the  CDSC 
will  be  paid  to  an  investor  by  the 
Distributor.  The  proceeds  must  be 
reinvested  in  the  same  class  of  shares  of 
the  same  Fund  fi-om  which  the 
shareholder  redeemed  his  or  her  shares. 
-  6.  If  the  board  of  directors/trustees  of 
a  Fund  (the  "Directors")  with  CDSC 
Shares  determine  to  revise  the  CDSC 
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Structure  of  such  class,  the  Fund's 
prospectus  will  be  revised  to  disclose 
such  change.  In  addition,  to  the  extent 
that  such  a  change  disadvantages 
shareholders,  the  shareholders  of  record 
as  of  the  time  the  change  is 
implemented  would  continue  to  be 
subject  to  the  CDSC  as  described  in  the 
Fund's  prospectus  at  the  time  their 
shares  were  purchased. 

Applicants'  Legal  Analysis 

A.  The  Multiple  Distribution  System 

1.  Applicants  seek  an  exemption  fiom 
sections  18(f)(1).  18(g).  and  18(i)  of  the 
Act  to  the  extent  that  the  Multiple 
Distribution  System  may  result  in  a 
senior  security  as  defined  by  section 
18(g),  the  issuance  and  sale  of  which 
would  be  prohibited  by  section  18(0(1). 
and  to  the  extent  that  the  allocation  of 
voting  rights  under  the  Multiple 
Distribution  System  may  violate  the 
provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
Multiple  Distribution  System  does  not 
create  the  potential  for  this  abuses  that 
section  18  of  the  Act  is  designed  to 
ameliorate.  The  Multiple  Distribution 
System  will  not  involve  borrowing  and 
will  not  affect  the  Funds'  existing  (or 
then  e3usting,  in  the  case  of  future 
Funds)  assets  or  reserves.  In  addition, 
the  proposed  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Funds,  since  all  such 
shares  will  participate  pro  rata  in  any  of 
the  Funds'  appreciation,  income  and 
expenses  with  the  exception  of  the 
different  rule  12b-l  fees  and  other  Class 
Expen.^es. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Interests  of  the  class  A,  class  B,  and 
class  C  shareholders  with  res{>ect  to  rule 
12b-l  fees  would  be  adequat^y 
protected,  since  the  rule  12b-l  plans  for 
each  of  those  classes  vnll  conform  to  the 
requirements  of  rule  12b-l,  including 
the  requirement  that  their 
implementation  and  continuation  be 
approved  on  an  annual  basis  by  the 
EMrectors  of  each  respective  Fund. 

4.  Since  each  class  of  shares  will  be 
redeemable  at  all  times,  no  class  of 
shares  will  have  preferences  or  priority 
over  any  other  class  of  a  Fund  in  the 
usual  sense  (that  is,  no  class  will  have 
distribution  or  liquidation  preferences 
to  particular  assets  and  no  class  will  be 
protected  by  any  reserve  or  other 
account),  and  the  similarities  and 
dissimilarities  of  the  classes  of  shares 
will  be  disclosed  in  the  Funds' 


prosp«ctuses  and  statements  of 
additional  information,  it  is  submitted 
that  investors  will  not  be  given 
misleading  impressions  as  to  the  safety 
or  risk  of  any  class  of  shares,  and  ths 
nature  of  each  class  of  shares  will  not 
be  rendered  speculative. 

B.  The  CDSC 

1.  Applicants  request  an  exemption 
fix)m  secUons  2(a)(32).  2(a)(35).  22(c). 
and  22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of  the 
CDSC  Shares  as  described  above  and  to 
permit  the  Funds  to  waive  the  CDSC 
with  respect  to  certain  types  of 
redemptions.  Applicants  submit  that  the 
requested  exemption,  as  required  by  the 
standards  for  an  exemption  under 
section  6(c)  of  the  Act.  is  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants*  Conditions       *' 

A.  Multiple  Distribution  System 

Applications  agree  that  the  order  of 
the  Commission  granting  the  requested 
relief  with  respect  to  the  issuance  sale 
of  multiple  classes  of  shares  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below 
The  only  diffierenoes  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  impact  of  the 
respective  rule  12b-l  plan  payments 
made  by  each  class  of  shares  of  a  Fund 
and  any  Class  Expenses  that  may  be 
imposed  upon  a  particular  class  of 
shares  which  are  limited  to  (i)  transfer 
agency  fees  attributable  to  a  specific 
class  of  shares,  (ii)  printing  and  postage 
expense  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders  of  a 
specific  class,  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares.  (Iv) 
(^mmission  registration  fees  incurred 
by  a  class  of  shares,  (v)  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  speciHc  class,  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares,  (vii)  Directors'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  and  (viii)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order  (b)  voting  rights 
on  matters  which  pertain  to  rule  12b-l 
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plans,  except  as  provided  in  condition 
15  below;  (c)  the  different  eKchange 
privileges  of  the  various  classes  of 
shares;  (d)  a  class  may  have  a 
convereion  feature;  and  (e)  the 
designation  of  each  class  of  shares  of  a 
Fund. 

2.  The  Directors  of  each  Fund, 
including  a  majority  of  the  Independent 
Directors,'  shall  have  approved  the 
Multiple  Distribution  System,  prior  to 
the  implementation  of  the  Multiple 
Distribution  System  by  a  particular 
Fund.  The  minutes  of  the  meeting  of  the 
Directors  of  each  Fund  regarding  their 
deliberations  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Distribution  System  will 
reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Multiple 
Distribution  System  is  in  the  best 
interests  of  both  the  Fund  and  its 
respective  shareholders  and  such 
minutes  will  be  available  for  inspection 
by  the  Commission. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subseouent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
Directors  of  each  Fund,  including  a 
majority  of  the  Directors  who  are  not 
interested  persons  of  the  Fund.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
Class  Expenses  will  provide  to  the 
Directors,  and  the  Directors  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Directors 
of  each  Fimd,  pursuant  to  their 
fiduciary  responsibilities  imder  the  Act 
and  otherwise,  will  monitor  the  Fund 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  Directors 
of  each  Fund,  including  a  majority  of 
the  Independent  Directors,  shall  take 
such  action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  adviser  and  the  distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors.  If  a  conflict  arises,  the  adviser 
and  the  distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 


UMI 
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5.  The  Directors  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  oe  amended  from 
time  to  time.  In  the  statements,  only  rule 
lib-A  expenditures  propn-ly 
attributable  to  the  sale  of  one  class  of 
shares  will  be  used  to  support  the  rule 
12b-l  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the  sale  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
Directors  to  support  12b-l  fees  charged 
to  shareholders  of  such  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  fee 
payments  associated  with  any  rule  12b- 
1  plans  with  respect  to  a  particular  class 
and  any  other  Class  Expenses 
attributable  to  that  class  will  be  borne 
exclusively  by  such  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes,  the  proper  allocation  of  income 
and  expenses  among  the  various  classes, 
and  financial  statement  disclosure  has 
been  reviewed  by  Price  Waterhouse,  the 
Funds'  independent  examiner  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  Commission, 
stating  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations,  allocations,  and 
disclosure  will  be  made  in  an 
appropriate  manner.  On  an  ongoing 
basis,  the  Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  will  monitor  the  manner  in 
which  the  calculations,  allocations,  and 
disclosure  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations,  allocations,  and  disclosure 
are  being  made  properly.  The  reports  of 
the  Independent  Examiner  shall  be  filed 
as  pcul  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)  of  the  Act.  The  work 
papers  of  the  Independent  Examiner 
with  respect  to  such  reports,  following 
request  by  the  Funds  which  the  Fund 
agrees  to  make,  will  be  available  for 
inspection  by  the  Commission  upon  the 
written  request  for  such  work  papers  by 
a  senior  member  of  the  Commission 
staff,  limited  to  the  Director,  and 


Associate  Director,  the  Chief 
Accountant,  the  Chief  Finandai 
Analyst,  and  any  Assistant  Director  of 
the  Division  of  investment  Management, 
and  any  Regional  Administrator. 
Associate  Regional  Administrator,  and 
Assistant  Regional  Administrator.  The 
initial  report  of  the  Independent 
Examiner  is  a  "Special  Purpose"  report 
on  the  "Design  of  a  System"  as  defined 
and  described  in  SAS  No.  44  of  the 
AICPA,  and  the  ongoing  reports  wdll  be 
"reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  pnx^dures  for 
calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (7) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  bidependent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
will  take  immediate  corrective  measures 
if  the  Independent  Examiner,  at 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

9.  The  prospectuses  of  the  Funds  will 
include  a  statement  to  the  effiact  that  a 
registered  representative,  and  any  other 
person  entitled  to  receive  compensation 
for  selling  Fund  shares,  may  receive 
different  levels  of  compensation  for 
selling  one  particular  class  of  shares 
over  another  in  a  Fund. 

10.  The  distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  of  a  Fund  with  respect  to  the 
Multiple  Distribution  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  directora  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Directora. 

12.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
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amngemeDts,  services,  fees,  sales  loads, 
defened  sales  chaises,  and  exchange 
piivileges  applicable  to  each  class  of 
shares  oSared  throiigh  such  prospectus. 
Class  A,  class  B,  class  C.  and  any 
additional  classes  that  may  be  created  in 
the  future  by  any  Fund  shares  will  be 
ofiiared  and  sold  through  a  single 
prospectus,  to  the  extent  two  or  more  of 
such  classes  of  a  Fund  are  offered.  Each 
shardioldar  report  of  each  Fund  will 
disclose  the  respective  expenses  and 
pwfbimance  data  applicable  to  all 
classes  of  shares.  The  shareholder 
reports  will  contain,  in  the  statement  of 
assets  and  liabilities  and  statement  of 
operations,  information  related  to  the 
Fund  as  a  whole  generslly  end  not  on 
a  per  class  basis.  Each  Fund's  per  share 
data,  hovfever,  will  be  prepared  on  a  per 
class  basis  vrith  respect  to  all  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  the  shares  of  class  A, 
class  B.  class  C.  or  any  additional 
classes  that  may  be  created  Lo  the  future, 
it  will  also  disclose  the  expenses  and/ 
or  performance  data  applicable  to  all 
classes.  The  information  provided  by 
applicants  fior  publication  in  any 
newspaper  or  similar  lining  of  the 
Fund's  net  asset  value  and  public 
offering  price  will  separately  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  applicaticni  will  not  imply 
CommiMioo  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  rule  12b-l  plans  in  reliance 
on  the  exemptive  order. 

14.  Any  class  of  shttree  %vith  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  vrithout  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  Aftw 
conversiao.  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  thoae  terms  are 
defined  in  Article  m.  sectitn  26  of  the 
NASD's  Rules  of  Fair  PrMitice).  if  any, 
that  in  the  aggregate  are  lower  than  Oie 
asset-besed  sales  chaise  and  service  fee 
to  which  they  nvere  subtect  prior  to  the 
convanioo. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  sharriiolders.  adopts  <x 
implements  any  amendment  of  a  non- 
rule  12b-l  sharriiolder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  class 
of  shares  ('Target  daas'O  into  which  the 
class  of  shares  nvith  a  conversion  feature 
("Purchase  Class")  vrill  convert  under 
the  plan,  existing  Purchase  Qass  shares 
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will  stop  converting  into  Target  Class 
shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approved  the  proposal.  The 
Directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  at 
converted  into  a  new  class  of  shaies 
("New  Taiget  Class"),  identical  in  aU 
material  respects  to  the  Taiget  Oass  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  thm  tb»  date  such 
shaies  previously  were  sdieduled  to 
convert  into  Tai^  Class  shares.  If 
deemed  advisable  by  the  Directors  to 
implement  the  foregoing,  such  action 
may  include  the  eixhange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  identical  to 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  shares  will  convert  into 
'  New  Target  Class  shares.  A  New  Target 
Class  or  New  Purchase  Class  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  Csderal 
taxation.  In  accordance  with  conditions 
4  above,  any  additional  cost  associated 
with  the  creation,  exchange,  or 
conversion  of  New  Purchase  Class  or 
New  Target  Class  shall  be  borne  solely 
by  SAAMCo  or  SACS.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Taiget 
Class  shares  subject  to  a  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  CHass  shares  are 
disclosed  in  an  effsctive  i^gistratiaa 
stat«nenL 

B.CDSC 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  with  respect  to  the  imposition  of 
a  CDSC  by  the  Funds  shall  be  subject  to 
the  following  condition: 

1.  The  applicants  will  comply  with 
proposed  rule  60-IO  under  the  Act.  as 
such  ride  is  currently  proposed  and  as 
it  may  be  lepropoeed.  adopted  or 
amended. 

For  the  ConuniMion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  ^ 

MaqBralH.McFwle^ 
Deputy  Stcntary. 
(PR  Doc  Sa-irMZ  Piled  7-26-03: 8:45  am) 


SMALL  BUSINESS  AOMMISTRATION 
[Dedamlion  ef  DIsaslsr  Lean  Aiee  nttOCi 

Minole:  Oederetton  of  DIeaeter  Lean 


As  a  result  of  the  President's  majcw 
disaster  declaraticm  on  July  9. 1993.  and 
amendments  thereto  on  July  13  and  14. 
1993. 1  find  that  the  Counties  of  Adams, 
Boone.  Calhoun.  Carroll.  Hanood^ 
Henderson,  Henry.  Jersey,  Jo  Daviess, 
Lake,  Madison,  McHenry,  Mercer, 
Monroe,  Pike,  Rock  Island,  St  Qair, 
Stephenson,  Whiteside,  and  Winnebago 
in  tne  State  of  Illinois  constitute  a 
disaster  aree  as  a  recult  of  damages 
csusad  by  severe  storms  and  flooding 
beginning  on  June  7. 1993  and 
continuing.  Applications  for  loans  for 
physical  aamage  may  be  filed  until  the 
close  of  business  on  September  9, 1993, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  April  11, 1994, 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  suite  300, 
Atlanta,  Georgie  30308,  or  other  locally 
announced  locetions.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  loceted  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  et  the 
ebove  locetion:  Bond,  Brown,  Bureeu, 
Clinton,  Cook,  DeKalb,  Greene,  Kane, 
Knox,  Lee,  Macoupin,  McDonough, 
Montgomery,  Ogle.  Randolph.  Schuyler. 
Scott.  Stark,  Warren,  and  Washington  in 
Illinois,  and  Kenosha  County  in 
Wisconsin. 

Any  contigiunis  counties  not  listed 
herein  have  be«i  previously  declared  or 
are  covered  imder  a  aeparate  declaration 
for  the  same  occuiience. 

The  interest  rates  are: 


For  Physical  Damage: 
Homeo%merB  With  Credit 

Available  Elsewhere  8.000 

Homeowners  Without 

Credit    Available    Elae- 

where 4.000 

Businesses    With     Qedit 

Available  Elsewhere  8.000 

Businesses  and  Non-Profit 

Organizations     Without 

Credit    Available    Else- 

wh«e 4.000 

Others     (Including     Non- 
Profit        Oiganizations) 

With    Credit    Available 

Elsewhere  „         7.625 

For  Economic  Injuiy: 
Businesses  and  Small  Ag- 
ricultural    Cooperativee 

Without  Credit  Available 

Elsewhere  ..„ 4.000 


40110 


/  Vol.  58,  No.  142  /  Tn««toy.  July  27.  1093  /  Noticw 


Th*  BuiBlMr  MsigMd  to  this  dinstar 
for  physictl  tjamagit  U  266206  and  far 
economic  injury  the  numbon  are 
703200  far  lUiBois  ami  7tt2MO  firw 

Wisconsin. 

(Catake  of  Pedard  Duaaaalic  Aaaiataoca 
Program  Nda.  59002  and  SMXMO. 
Dalad:  July  IS.  1993. 


AuutamtAdmiMUtntoefbrDi§aHar 

(FR  Doc  93-17806  FUed  7-26-93;  1:43  an) 


1) 


As  a  rasuU  of  (he  President's  major 
disaster  dadaratioa  on  July  9, 1993.  and 
amandmants  thereto  on  J\ily  11  and  12. 
1993. 1  find  that  all  99  counties  in  the 
State  of  Iowa  constitute  a  disaster  area 
asa  rewih  of  damagma  caused  by  severe 
storms  and  flooding  beginning  on  April 
13, 1993  and  continuing.  Applications 
for  loans  fior  physical  damage  niay  be 
filed  until  die  dose  of  business  on 
September  7, 1993,  and  for  loans  for 
economic  injury  until  the  dose  of 
business  on  April  11, 1904,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Boulevard. 
suite  102.  Fort  Wwth.  Texas  76155  or 
other  locally  announced  locations.  In 
additicm,  applications  for  economic 
injury  kaiis  from  small  businesses 
located  in  the  following  contiguous 
counties  mav  be  Bled  until  the  specified 
date  at  the  above  location:  Mower 
County  in  Minnesota;  Lincoln  and 
Union  Counties  in  South  Dakote;  Burt, 
Cass.  Dakote,  Douglas,  Sarpy,  Thurston, 
and  Washington  Counties  in  Nebraska: 
and  Putnam  and  Schuyler  Counties  in 
Missouri. 

Any  contiguous  coimties  not  listed 
herein  are  cuoeied  under  a  separate 
declaration  far  the  same  oocurrenoa. 

The  interest  rates  are; 


UMI 


for  Physical  1 
Homeownofs  WHh  Cradit 

Available  Elsewhere  

Homeownon  Without 

CredU    AvailaUa    Else- 

Buainesees  n^irith  "~(>sdUt 
Available  Elsewbeia  .^.. 

Buiinessaa  asd  Ncm^Profit 
Oiganiations  Without 
Cradit  Available  Else- 
where 


.*••«•••.••••••••••••.< 


Ptnent 


8.000 


4.000 


6.000 


4.000 


OnchwHng 


Noo- 
) 
AvaiUUa 


Othars 
Profit 
With    Credit 

Elsewhere  — ~~. 

For  eooBomic  injury: 

Businaasea  and  Saoall  Ag- 
ricultural Cooperativaa 
Without  Credit  Available 


7.625 


4.000 


The  number  assigned  to  this  disMter 
for  physical  damage  is  266106  and  far 
economic  injury  the  numbers  are 
793100  for  Iowa;  793000  far  Minneaota; 
793300  for  Missouri:  793400  for 
Nebraska:  and  793800  far  South  Dakote. 

(Catalog  of  Fadara)  Domestic  Assittanca 
Progmn  Noa.  59002  aad  59006). 

Dated:  )«ly  15, 1993. 
■araardKaHk, 

Ataittant  Administrator  for  DitOMter 


(FR  Doc  93-17807  Filed  7-26-93;  8:45  ami 


Area  §2666] 

In 


[Dederadon  of 


OMo;  And  Conllguoiia 
Indtana,  Paclat  alien  ol 
Area 


Marcar  County  and  the  contiguous 
countiea  of  AuglaiaB,  Darke.  Shelby,  and 
Van  Wert  in  the  Stete  of  Ohio,  and 
Adams  and  Jay  Counties  in  the  Stete  of 
Indiana  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  high  wind, 
rain,  and  flooding  which  occurred  on 
July  1  and  2. 1993.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  September  13. 1993  and 
for  economic  injury  imtil  the  dose  of 
business  on  April  15, 1994  at  the 
address  listed  oelow:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  Ooe  Baltimore  Placa.  suite  300. 
Atlanta.  GA  30308.  or  other  locally 
announced  locations. 

The  interest  ratea  are: 


For  Fitysical  Damage:  Pucent 

Homeowners  With  Credit 

Available  Elsewhere  8.000 

Homeowners  WithowA 

Credit    Available    Eba- 

where  — ~-~         4.000 

Businesses     With     Credit 

Available  Elsewhere  . —         8.000 
Businesses  And  Non-Profit 

Organizations      Widiout 

Creidit    Available    Eba- 

where ~.         4.000 


Others     (Induding     Nan- 

PrelH        Oigenintioiis) 

With    Credit    Available 

Eleewhara  7.625 

For  Economic  bijury: 
Busineaaaa  and  Small  Ag- 

rfcultuial     Cooperativaa 

Without  Qadit  Availdila 

Elsewhere  4.000 

The  numbers  aaaigned  to  this  disaster 
for  physical  damage  are  266506  for  Ohio 
and  266606  for  Indiana.  For  economic 
injury  the  numbers  are  793900  fat  Ohio 
and  794000  for  Indiana. 

(Catalog  of  Fadsral  Domestic  Asiiataaoa 
Propam  Nol  59002  and  59008). 

Dated:  July  15, 1993. 
Enii;tesB.Ba«laa. 
Admiaiatmtor. 
(FR  Doc  93-17803  FUad  7-26-93;  8:45  m) 


[Dederaden  of  Diaeelar  Lean  Area  126(31 

Mlaaourl;  Daelaraflon  of  Dtoaalar  Loan 
Araa 

As  a  reault  of  the  President's  major 
disaster  declarstion  on  July  9, 1993,  and 
an  amendment  thereto  on  July  10, 1993, 
I  find  that  the  Counties  of  Andrew, 
Atchison,  Barry,  Batea,  Boone, 
Buchanan,  Callaway,  Camden,  Cape 
Girardeau,  Carroll.  Chariton.  Claric« 
Clay.  Cde.  Cot^Mr,  Davieaa.  F^anUia. 
Gasconade.  Gmitry.  Harrison,  Holt. 
Howard.  Jackson.  JeSarsoa.  Lafayette. 
Lewis.  Lincohi.  Marion,  McDonald. 
Miller.  Moniteau.  Montgomny,  Newton, 
Nodaway,  Osage,  Perry,  Pike,  Pl^e. 
Pulaski,  Ralls,  Ray.  Saline.  Shelby,  St 
Charles,  St  Louis.  Ste.  Genevieva,  Stona, 
Warren.  Worth,  and  the  aty  of  St  Louia 
conatitute  a  diasstar  area  as  a  raauk  of 
damagea  caused  by  severe  storms  and 
floodhig  beginning  on  June  28. 1993  and 
continuing.  Applications  for  loans  far 
physical  damagp  may  be  filed  until  the 
close  of  business  on  Septendier  7, 1903. 
and  for  loans  for  economic  injury  until 
the  doee  of  business  on  April  11.1904, 
at  the  addreaa  listed  below:  U.S.  Small 
Burinees  Administr^on.  Disaster  Araa 
3  Office,  4400  Amon  Carter  Boulavard. 
suite  102.  Foft  Worth,  Texas  76155.  or 
other  locally  umounoed  locations.  In 
addition,  applications  for  eoonooiic 
injury  loans  from  small  businaasea 
located  in  the  firilowing  mntigmns 
countiaa  may  be  filed  vaitiL  the  spacifiad 
date  at  the  above  location;  Audrain, 
Bentoo.  Bollinger,  Caldwell.  Caea, 
Christian.  Clinton,  Crawford.  Dallaa, 
Delkalb,  Grundy.  Haniy,  Wdutty, 
Jaspar.  Johnaon,  Knox.  Laclada. 
Lawranca.  Linn,  Livinfston.  Macon. 


FadOTsl 
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Madison,  Maries,  Mercer,  Monroe, 
Moigan,  Pettis,  Phelps,  Randolph, 
Scotland,  Scott,  St.  Clair,  St.  Francois, 
Taney,  Texas,  Vernon,  and  Washington 
in  Missouri;  Alexander,  Jackson  and 
Union  in  Illinois;  Otoe.  Nehama,  and 
Richardson  in  Nebraska;  Atchison. 
Brown,  Cherokee,  Doniphan,  Jdmson, 
Leavenworth.  Linn,  Miami,  and 
Wyandotte  in  Kansas;  Delaware  and 
Ottawa  in  Oklahoma;  and  Benton, 
Boone,  and  Carroll  in  Arkansas. 
The  interest  rates  are: 


For  Physical  Damage:  Pm»nt 

Homeowners  With  Credit 
Available  Elsewhere  8.000 

Homeowners  Without 
Credit  Available  Else- 
where    4.000 

Businesses  With  Qeidit 
Available  Elsewhere  8.000 

Businesses  and  Non-Profit 
Organizations  Without 
CrMit  Available  Else- 
where          4.000 

Others  (Including  Non- 
Profit  Organizations) 
With    Credit    Available 

Elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  Small  Ag- 
ricultural Cooperatives 
Without  Credit  Available 
Elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  266306  and  for 
economic  injury  the  numbers  are 
793300  for  Missouri;  793200  for  Illinois; 
793400  for  Nebraska;  793500  for  Kansas; 
793600  for  Oklahoma;  and  793700  for 
Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  59002  and  59008). 

Dated:  July  15, 1993. 
BenardKvlik. 

Assistant  Administrator  fm Disaster 
Assistance. 

(PR  Doc.  93-17804  Filed  7-26-93;  8:45  am] 


[Dedarslion  of  Dieaelsr  Loen  Aiea  S2664] 

MlnoMota;  Declaration  of  Ditattar 
LoanAraa 

As  a  result  of  amendments  dated  July 
10, 1993  to  the  President's  major 
disaster  declaration  of  June  11, 1993, 1 
find  that  the  Counties  of  Blue  Earth, 
Brown,  Carver,  Chippewa,  Cottonwood, 
DakoU,  FaiitMult,  Goodhue,  Houston, 
Jackson,  Le  Sueur.  Uncohi,  Lyon, 
McLeod,  Martin,  Murray,  Nicollet, 
Nobles,  Pipestone,  Ramsey,  Redwood, 
Renville.  Rock,  Scott,  Sibley, 


Washington.  Watonwan,  and  Yellow 
Medicine  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
strarms,  flooding,  and  tomadoea 
beginning  on  May  6, 1993  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  10, 

1993.  and  for  loans  for  economic  injury 
until  the  close  of  buuness  on  April  11. 

1994.  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
suifte  300,  AtlanU,  Georgia  30308  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specific 
date  at  the  above  location:  Anoka, 
Chisago,  Dodge,  Filhnore.  Freeborn, 
Hennepin,  Kandiyohi,  Lac  Qui  Parle, 
Meeker,  Olmsted.  Rice,  Steele,  Swift. 
Wabasha,  Waseca.  Winona,  and  Wright 
in  Minnesota;  and  Bnx^ngs,  Deuel, 
Minnehaha,  and  Moody  in  South 
Dakota. 

Any  contiguous  counties  not  listed 
herein  have  been  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  ocaurence. 

The  interest  rates  are: 


For  Physical  Damage:  Percent 

Homeowners  With  Credit 
Available  Elsewhere  ......         8.000 

Homeowners  Without 
Credit  Available  Else- 
where   4.000 

Business  With  Credit 
Available  Elsewhere  8.000 

Business  and  Non-Profit 
Organizations  Without 
Creidit  Available  Else- 
where           4.000 

Others  (Including  Non- 
Profit  Organizations) 
With    Credit    Available 

Elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  Small  Ag- 
ricultural Cooperatives 
Without  Credit  Available 
Elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  266406  and  for 
economic  injury  the  numbers  are 
793000  for  Minnesota  and  793800  for 
South  Dakota. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  59002  and  59008). 


Dated:  July  15, 1993. 

BmaardKidik. 

Auistant  Administratorfor  J 
Assittaace. 

(PR  Doc  93-17805  Piled  7-28-93;  8:45  am] 


IDeelareilon  of 


WiacofMin:  Amandmant  «1, 
Dadaration  of  Maaalar  Loan  Aiaa 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  tvith  a 
Notice  from  the  Federal  Emergency 
Management  Agency  dated  July  8. 1993 
to  include  the  counUes  of  Adams, 
Buffalo.  Chippewa,  Crawford,  Dane, 
Green,  Grant.  Iowa,  Juneau,  La  Crosse. 
Lafayette,  Lincoln,  Marathon,  Pepin. 
Pierce.  Price,  Rock.'Rusk.  St.  Croix,  and 
Vernon  in  the  State  of  Wisconsin  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  7. 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  desigiatea 
location:  Ashland.  Iron,  Jefferson, 
Langlade,  Oneida.  Sawyer.  Vilas. 
Walworth,  and  Washburn  in  the  State  of 
Wisconsin. 

Any  counties  contiguous  to  the  above- 
nameid  primary  counties  and  not  listed 
herein  have  been  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

The  economic  injiiry  number  for 
Wisconsin  is  792900. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Sieptember  1, 1993  and  for  economic 
injury  the  deadline  is  April  4, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  15, 1993. 
BamardKuUk. 

Assistant  Administratorfor  Disaster 
Assistance. 

[FR  Doc  93-17802  Filed  7-2fr-93;  8:45  am] 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  1833] 

Shipping  Coordinating  Committaa, 
Subcommlttaa  on  Safety  of  Ufa  at  Saa, 
Working  Group  on  Safety  of 
NavlgaUon:  Maating 

The  Wotking  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  wiU 
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coodud  an  open  meedng  at  9:30  a.in.  on 
Thurtday,  August  12. 1993.  in  loooi 
6103  at  XJS.  CoMt  Gotfd  Haadquartan. 
2100  Second  Street,  SW..  Washington. 
DC 

The  purpose  of  the  maeliBg  is  to 
pnpar*  for  the  39th  seaaion  of  th« 
Subcommittee  on  Saiaty  of  Navigation 
of  the  International  Maritime 
Organization  PMO)  which  is  scheduled 
for  Saptanbar  6-10. 1993.  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are: 

— Dadfiaas  of  otbar  IMO  bodias 
—Routiag  of  ships 
Ni»liat1nn>l  M»  and  rslaled  equipmmit: 
1.  WorM-wida  nsvigatioa  systmi 
,  Electronic  cbait  display  lystems 
Parformance  ttaodards  far  radars.  ARPA. 
gyro  compasaas  and  automatic  pilots  far 
bigb  speed  craft 

4.  Parfannancs  standards  for  non- 
ooaapulaory  shipborae  navigatioiMl 
aquipmaat 

5.  International  Teleconununications 
UnioB  (rrU)  maners,  including 
Inlaraatioaal  Radio  Consultative 
CaaHBitlaa  {CX2R)  Study  Group  B 

— Fishing  veaaal  watchkoeping  requirements 

— fartemational  Code  of  Signals 

—OCRcar  of  the  navigational  watcb  acting  as 

the  sole  look-out  in  periods  of  darkness 
—Review  of  World  Meteorological 

OrgaaiatioB  (WMO)  handbooks  oa 

navigation  in  areas  affected  by  aae-ioa 
- -Ilansk»  of  the  navigatianal  requimnsBts 

tak  chapters  13. 14.  Ift.  17.  and  annex  3 

of  the  Cods  of  Safety  far  Dynamicaliy 

Supported  Craft 
—Review  of  resolution  A.578(14) 
— Raquirenwats  for  ship  reporting 
— Bridge  procedures  and  revision  of 

Standards  of  Training,  CeftiBcation,  and 

Walcfakeeping  (STCW)  regulation  II/1 

and  StamUrds  of  Training  and 

Watchkseping  (STW)  Canfareoca 

resolution  1 
—Revision  of  S01.AS  chapter  V 
— Review  of  existing  ship's  safety  standards 
—Safety  standards  for  combined  pusher  tug- 

baiges 
—Standard  Marine  Navigatianal  Vocabulary 

and  Seasp«ak 
— Removal  of  wreck  and  towage  of  o&hora 

installations,  structures,  and  platforms 
— Standardization  of  essential  bridge  and 

engine  room  instrumentation 
—Relationships  between  raastsr/navigaHonal 

welch  and  pilot 
— ^Tha  role  of  the  human  element  in  marine 

casualties 
— Navigational  risks  in  the  Malacca  and 

Singapore  Straits 
— Prevention  of  strandings  at  sea 
— Maintaining  a  proper  lookout 
—Code  far  the  Safe  Carriage  of  bradiated 

Nuclear  Fuel 
—Operational  aspects  ofakrancplawes 
—Emergency  towing  requirements  for  tankers 
— Use  and  applicatioB  of  onboard  computers 
^v¥fWK  psograD 
— Any  odiar  business  , 


Member*  of  the  public  may  attend 
theae  meetings  up  to  the  seating 
capacity  of  the  room.  Interaslad  persona 
may  seek  information  by  writing;  Mr. 
Edward  ).  LaRue.  Jr..  US.  Coast  Guard 
(G-NSR-3).  room  1416.  2100  Second 
Street  SW..  Washington.  DC  20593-0001 
or  by  calling:  (202)  267-0416. 

Dated:  |aly  13, 1993. 
CiiftijOgden. 

Chainnan,  Shipping  Coordinating  Committee. 
IFR  Doc  93-1 7772  Piled  7-26-93;  8:45  am] 


Francisco.  California,  and 
Guadalajara.  Mexico 
PhyDfeT.Kaylar, 

Chief,  Documentary  Services  Division. 

(PR  Doc  93-17840  Filed  7-26-93;  8:45  an| 


DEPARTMENT  OF  TRANSPORTATION 

AppUcationa  for  CarUficatas  of  Public 
Convanianca  and  Nacaaalty  and 
Foraign  Air  Carrtar  Parmtta  FNad  Under 
Subpart  Q  During  tha  Weak  Endad  July 
16,1993 

The  following  Applications  for 
Ceitificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Departnaent  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49032 

I]b(e/i7e(y:)uly  14, 1993 

Due  Date  for  Answers.  Confttrming 
Applications,  or  Motion  to  Modify 
Scope:  August  11, 1993 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  137  so  as  to 
authorize  foreign  air  transportation  of 
persons,  property,  and  mail  between  a 
point  or  points  in  the  United  States 
and  the  Turks  and  Caicos  Islands 

Docket  Number:  49040 

Dute/jf/ed.  July  15. 1993 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12. 1993 

Description:  Application  of  United  Air 
Lines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  to 
authorize  service  between  San 


Aviation  Piocaadlnga;  Agraamanta 
RIad  During  tha  Waak  Endad  July  It. 
1993 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49024 
Oite/j/ed.  July  12, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reso/C  0238  dated  May 

18, 1993;  Southeast  Asia-TCl  (except 

USA/UST)  r-1  to  r-5 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49025 
DUfe/j7ed:JuIyl2. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC123  Reso/C  0034  dated  May 

18, 1993;  TCl-S.  Asian  Subc.  via 

Atlantic  (to/fi-om  USA/UST)  r-1-  554d 

r-2-  590 
Proposed  Effective  Date:  October  1, 1993 

DocJcef  Number:  49026 

Dtofe/i7ed;Julyl2, 1993 

Parties:  Members  of  the  International 
Air  Transport  A6.sociation 

Subject:  TC12  Reso/P  1509  dated  June 
29, 1993  rl-3;  Expedited  Mid 
Atlantic-Europe  Resos;  TC12  Reso/P 
1510  dated  June  29. 1993  r4-6; 
Expedited  Mid  Atlantic-Mideast 
Resos 

Proposed  Effective  Date:  Expedited 
August  1, 1993 

DocJcef  Number:  49027 

Date  filed:  July  12. 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC12  Reso/C  0921  dated  May 
18, 1993;  Mid  Atlantic  Cargo  Reaoa;  r- 
1-  OOlaa,  r-2-.  002  r-3-  554b.  r-4- 
584mm,  r-5-  590;  Table*— TC12  Rates 
0491  dated  June  29. 1993 

Proposed  Effective  Date:  October  1. 1993 

Docket  Number:  49028 

Dote/i/ed.  July  12. 1993 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reso/C  0241  dated  May 

18, 1993;  Japan/Korea-TCl  (excapt 

USA/UST)  r-1  to  ^6 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number  49029 
Date  filed:  July  12, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 


announce  1 
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Subject:  TC2  Reso.C  0370  dated  May  21." 

1993;  Within  Africa  Cargo  Resos;  r-1- 

552.  r-2-  590,  r-3-003l>b 
Proposed  Effective  Dote:  October  1 . 1 993 
Docket  Number:  49031 
Date  filed:  July  14. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  641— 

Japan-Philippines  fares;  Amendment 

TD  276  •  to  Mail  Vote;  r-1—  076ee,  r- 

2— 085t 
Proposed  Effective  Date:  August  1 , 1 993 
Docket  Number:  49034 
Date  filed:  My  14. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC123  Reso/C  0032  dated  May 

18. 1993;  TCl-S.  Asian  Subc.  via 

Atlantic;  (except  to/from  USAAJST)  r- 

1-  554d.  r-2-  590 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number:  49035 
Dofe/i/ed.July  14. 1993 
Parties:  Members  of  the  International 

Air  Transfrart  Association 
Subject:  TC23  Reso/C  0216  dated  May 

28. 1993:  TC23/TC123  (except  USA/ 

UST)  r-1  to  r-27 
Proposed  Effective  Date:  October  1. 1993 
Docket  Number:  49036 
Date  filed:  July  14, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reso/C  0244  dated  May 

18, 1993;  South  Pacific  (except  USA/ 

UST)  r-1  to  r-4 
Proposed  Effective  Date:  October  1, 1993 
Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc  93-17839  Filed  7-26-93: 8:45  on] 


DEPARTMENT  OF  TRANSPORTATION 

Marltinw  Administration 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Applicable  Rate  of  interest  on 
Nonqualified  Withdrawala  From  a 
Capital  Conatruction  Fund 

Under  the  authority  in  section 
607(h)(4)(B]  of  the  Merchant  Marine 
Act,  1936,  as  amended  (46  U.S.C 
1177(h)(4)(B)).  we  hereby  determine  and 
announce  that  the  applicable  rate  of 
interest  on  the  amoimt  of  additional  tax 
attributable  to  any  nonqxialified 
withdrawals  from  a  Capital 


Construction  Fiuid  established  under 
section  607  of  the  Act  shall  be  6.73 
percent,  with  respect  to  nonqualified 
withdrawals  made  in  the  taxable  year 
banning  in  1993. 

The  determination  of  the  applicable 
rate  of  interest  with  respect  to 
nonqualified  MrithdrawaU  was 
computed,  according  to  the  joint 
regulations  issued  imder  the  Act  (46 
CFR  391.7(e)(2Mii)).  by  multiplying 
eight  percent  by  the  ratio  which  (a)  the 
average  yield  on  5-year  Treasury 
securities  for  the  calendar  year 
immediately  preceding  the  beginning  of 
such  taxable  year  bears  to  (b)  Uie 
average  yield  on  5-yeer  Treasury 
securities  for  the  calendar  year  1970. 
The  applicable  rate  so  determined  was 
computed  to  the  nearest  one-hundredth 
of  one  percent. 

Dated:  July  16. 1993. 
RkhaH  E.  Bewaun. 

Maritime  Administrator. 

D.  Jamea  Baker. 

Administrator,  National  Oceanic  and 

Atmospheric  Administration. 

Lmlie  Samueli, 

Assistant  Secretary  for  Tax  Policy. 

So  ordered  by:  Maritinra  Administrator, 
Maritime  Administration;  Administrator, 
National  Oceanic  and  Atmospheric 
Administration;  Assistant  Secretary  for  Tax 
Policy,  Department  of  the  Treasury. 

(FR  Doc  03-17617  Filed  7-26-93;  8:45  am) 
KUJNO  coot  4tia-aMi 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

Diacretionary  Cooperative  Agreement 
To  Assess  Potential  Health  Haxarda 
From  Wide-Spread  Usage  of  Anti- 
Coilislon  Devicee  Using  IVHS 
Technologlee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Announcement  of  Diacretionary 
Cooperative  Agreement  to  conduct  an 
evaluation  of  potential  health  hazards 
from  wide-spread  usage  of  anti-collision 
devices  using  IVHS  technologies. 

StJMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NKTSA) 
announces  the  discretionary  cooperative 
agreement  program  to  assess  potential 
health  hazards  from  wide-spread  usage 
of  anti-collision  devices  using  IVHS 
technologies,  and  solicits  applications 
for  projects  \uider  this  program. 
DATES:  Applications  must  be  received 
on  or  before  August  24. 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 


Traffic  Safety  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30), 
400  Seventh  St.,  SW.,  room  5301, 
Washington.  DC  20590;  and  must 
reference  Solidtaticu  Number 
DTNH22-93-R-07301. 
FOR  FURTHER  SrORIIATWH  CONTACT: 
Questions  relating  to  technical  issues 
about  this  cooperative  agreement 
program  should  be  directed  to  Paul  R. 
Spencer,  Office  of  Crash  Avmdanoe 
Research  (NRD-51),  National  Highvray 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW.,  room  622QA. 
Washington,  DC  20590;  (202)  366-5668. 
Questions  relating  to  administratiTa 
issues  or  the  budget  should  be  directed 
to  Doris  E.  Medley.  Oflice  of  Contracts 
and  Procurement  (NAD-30),  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St..  SW..  room  5301, 
Washington.  DC  20590;  (202)  366-0560. 

SUPPLEMENTARY  MFORMATION: 


Background  aiKi  Obfactii 

The  National  Highway  Traffic  Safety 
Administration  is  responsible  for 
devising  strategies  to  save  lives  and 
reduce  injuries  and  property  damage 
through  the  prevention  and  reduction  in 
severity  of  motor  vehicle  crashes.  The 
NHTSA  Office  of  Crash  Avoidance 
Research  conducts  and  manages 
research  intended  to: 

•  analyze  vehicle  performance  and 
driver-vehicle  interaction  characteristics 
relevant  to  crash  involvement  and  crash 
avoidance 

•  identify  specific  driver  performance 
features  associated  with  collision 
avoidance 

•  develop  and  evaluate  the  impact  of 
vehicle-based  crash  avoidance 
countermeasure  concepts  and  devices 
on  public  health  and  safety. 

Tne  above  activities  are  discussed  in 
more  detail  in  publication  DOT  HS  807 
850.  NiiTSA  IVHS  Plan  dated  June  12, 
1992.  One  of  the  major  elements  of  the 
Intelligent  Vehicle-Highway  System 
(IVHS)  concept  entails  systems  which 
will  sense  that  a  collision  is  pending 
and  either  instruct  the  driver  on  needed 
collision  avoidance  action  or  engage 
appropriate  automatic  controls  as  a 
countermeasure.  These  systems,  when 
fully  mature  may  offer  a  profound 
reduction  in  collision  ri^.  A  common 
element  in  all  of  these  systems  will  be 
sensors  which  sense  the  presence, 
locations,  speed,  etc.  of  other  highway 
users. 

Examples  include  anti-collision  radar 
systems  and  laser  devices  in  lane- 
keeping  systems,  as  well  as  radio- 
frequency  transmissions  for  navigation 
and  communications.  Many  of  these 
sensors  (the  "active"  sensors)  will  emit 
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electromagnetic  radiation.  Thus, 
widevpread  introduction  of  these 
technologiea  on  the  nations  highways 
could  raauh  in  a  noticeable  increase  in 
the  level  of  electrranagnetic  radiation. 
NHTSA  seeks  to  identify  and  quantify, 
as  early  as  possible,  the  nature  of  any 
potential  health  or  safety  hazards  which 
could  arise  from  enKMure  to  this 
electromagnetic  raoiation.  The  purpose 
of  this  cooperative  agreement  program  is 
to  identify  potoitial  sources  of 
radiation,  wtimate  types  and  level  of 
radiation,  assess  the  potential  health 
impacts,  and  establisn  health 
guidelines. 

NHTSA  Involvement 

NHTSA,  Office  of  Crash  Avoidance 
Research,  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program.  NHTSA 
wiU: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  organization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR: 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate: 

4.  Stimulate  the  exchange  of 
information  and  ideas  between  the 
cooperative  agreement  recipient  and 
other  interested  parties,  both  within  and 
outside  NHTSA  through  publication  of 
non-proprietary  information  and  other 
means. 

Period  of  Support 

NHTSA  plans  to  support  the  research 
efforts  described  in  this  notice  through 
the  award  of  a  cooperative  agreement. 
NHTSA  reserves  the  right  to  make 
multiple  awards  depending  on  the 
merits  of  the  applications  received. 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreementfs)  will  be 
awarded  to  eligible  organization(s)  for 
project  periods  of  up  to  IS  months.  No 
cooperative  agreement  awarded  as  a 
result  of  this  notice  shall  exceed 
$100,000  total  I 

Eligibility  RaqairaneBts 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non- 
profit organization,  or  an  educational 
institution.  Regardless  of  the  type  of 


organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  twro  copies  of  its 
application  package  to:  National 
His^way  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  Doris  E.  Medley,  400 
Seventh  Street,  SW,  room  5301, 
Washington,  DC  20590.  Only  complete 
application  packages  received  on  or 
before  August  24, 1993  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  reouired.  The 
applicant  shall  specifically  identify  any 
information  in  the  application  which  is 
to  be  treated  as  proprietary,  in 
accordance  with  the  procedures  of  49 
CFR  part  512,  Confidential  Business 
Information. 

Application  Contents 

The  application  package  must  be 
submitted  with  0MB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  with  the  required  information 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
meaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  shall  be 

Erovided  which  presents  a  detailed 
reakdown  of  the  proposed  costs,  as 
well  as  the  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort. 

Applicants  shall  include  a  program 
narrative  statement  which  addresiws  the 
following: 

1.  A  description  of  the  research  to  be 
pursued  which  addresses: 

a.  The  objectives,  goals,  anticipated 
outcomes,  and  development  efforts  that 
will  be  undertaken  as  part  of  the 
proposed  research  effort; 

b.  The  method  or  methods  that  will  be 
used; 

c.  The  relation  of  the  proposed 
research  to  the  public  health  and  safety 
of  potential  electromagnetic  radiation 
emissions. 

2.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respective 
organizational  responsibilities. 

3.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  use  in  the  conduct  of  the 
proposed  research  effort. 


4.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 

5.  A  detailed  schedule  and  budget  for 
the  proposed  research  effort,  including 
the  cost-sharing  contribution  proposed 
by  the  applicant,  as  well  as  any 
additional  financial  commitments  made 
by  other  sources. 

6.  A  detailed  statement  of  any 
technical  assistance  which  the  applicant 
may  require  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
research  effort. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee, 
llie  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  applicant's  underetanding  of 
the  purpose  and  agreement  program  as 
evidenced  in  the  dfescription  of  their 
proposed  project.  Specific  attention 
shall  be  placed  upon  the  applicant's 
stated  proposed  assessment  approach. 

2.  The  potential  of  the  assessment 
effort  to  protect  the  health  and  safety  of 
motor  venicle  driven,  passengers, 
pedestrians,  and  bystandera. 

3.  The  technical  and  financial  merit  of 
the  proposed  research  effort,  including 
the  feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results.  Financial  merit  will  be 
estimated  by  the  cost  of  the  cooperative 
agreement  to  be  borne  by  NHTSA 
compared  to  the  resources  that  would  be 
contributed  by  the  applicant. 

4.  The  adequacy  of  test  facilities  and 
equipment  identified  to  accomplish  the 
proposed  research  effort. 

5.  The  adequacy  of  the  organizational 
plan  for  accomplishing  the  proposed 
research  effort,  including  the 
qualifications  and  experience  of  the 
research  team,  the  various  disciplines 
represented,  and  the  relative  level  of 
effort  proposed  for  professional, 
technical,  uid  support  staff. 

Terms  and  Conditions  of  the  Award 

1.  If  applicable,  the  protection  of  the 
rights  and  welbre  of  human  subjects  in 
NHTSA-sponsored  experiments  is 
established  in  NHTSA  Orders  700-1 
and  700-3.  Any  recipient  must  satisfy 
the  requirements  ana  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 
of  the  cooperative  agreement.  A  copy  of 


the  NHTSA  Orders  700  series  may  be 
obtained  firom  the  administrative 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  writh  the  certification 
reqiiirements  of  49  CFR  part  20— 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
part  29-^)epartment  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Woriq>lace  (Grants). 

3.  During  the  eflisctive  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA's  General 
Provisions  for  Assistance  Agreements, 
the  cost  principles  ofOMB  Circular  A- 
21,  A-122,  or  FAR  31.2,  as  applicable  to 
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the  recipient,  and  the  requirements  of 
49  CFR  part  20  and  part  29.  The 
agreement(s)  shall  also  be  subject  to  the 
general  administrative  requirements  of 
OMB  Circular  A-110,  if  applicable  to 
the  recipient  (non-profit  organizations 
and  educational  institutions). 

4.  If  applicable,  cooperative 
agreement(s)  awarded  as  a  result  of  this 
notice  will  include  the  provisions  of 
Federal  Acquisition  Regulation  (FAR) 
part  52  contract  clauses  under  52.227- 
11  Patent  Rights  Retention  by  the 
Contractor  (Short  Form)  as  applicable  to 
and  agreed  to  by  the  recipient. 

5.  Reportiiig  RaqvinoMnts 

a.  Written  Research  Reports.  The 
recipient  shall  submit  bimonthly 
research  reports  which  shall  be  due  15 
days  after  the  reporting  period,  and  a 
final  research  report  witnin  45  days 


after  the  completion  of  the  research 
effort.  An  original  and  three  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  OOTR. 

b.  Oral  Briefingt.  The  recipient  shall 
conduct  semiannual  oral  presentations 
of  research  results  for  the  COTR  and 
other  interested  NHTSA  personnel.  For 
planning  ptirposes.  assume  that  theee 
presentations  will  be  conducted  at  the 
NHTSA  Office  of  Crash  Avoidance 
Research,  Washington,  DC  An  originsl 
and  three  copies  of  briefing  materials 
shall  be  submitted  to  the  COTR. 

Issue  on:  July  20, 1993. 
George  L.  Pailar, 

Associate  Administrator  for  EeseanA  and 
Development. 

(FR  Doc  93-17800  Piled  7-28-93;  8:45  am] 
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FCOtRAL  INDWY  REGULATORY 


Proiect  Na  11409-001,  North  Side  Canal 
Company 


The  following  notice  of  meeting  is 
pubUshed  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L  No.  94-409),  U.S.C  S52b: 
DATE  AND  TMC:  July  29, 1993, 10:00  a.m. 

PLACE:  825  North  Capitol  Street.  NE., 
Room  9306,  Washington.  DC  20426. 

tTATUt:  Open. 

MATTERS  TO  SE  CONSIDERED:  Agenda. 

Note. — Items  lifted  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 
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t  Agenda    Hydre.  SMth  Meeliag— 
July  29. 1993,  Regular  Meeting  (10M)  a.a.) 

CAH-1. 
Pn^ect  No.  183S-094.  Nelvaska  Public 
Power  District 
CAH-2. 
Project  No.  2425-002,  The  Potomac  Edison 
Company  , 

CAH-3.  I 

Project  No.  2528-020.  Central  Maine  Povrer 
Company 
CAH-4. 
Project  Na  9025-006,  Weyerhaeuser 
Oompany 
CAH-5. 

Project  No.  9401-017,  Halecrest  Compan> 
CAH-6. 
Project  No.  1858-004.  Beavw  City 
Corporation  i 

CAH-7.  ! 

Project  No*.  8990-029  and  8654-023,  Noah 
Corporation 
CAH-8.  I 

Project  No.  2711-002.  Nortberti  SUtes 
Power  Company 
CAH-9. 
Project  No.  2832-019.  Boise-Kuna 
Irrigation  District.  Nampa  k  Meridian 
Irrigation  District.  New  York  Irrigation 
•*    District.  Wilder  Irrigation  District  and 

Big  Bend  Irrigation  District. 
CAH-10. 


I  Agenda    Plectric 

CAB-1. 
Docket  Na  ER93-706-000.  Indiana 
Michigan  Power  Company  and  Ohio 
Power  Company 
CAE-2. 
Docket  Na  ER93-676-O00.  Wisconsin 
Power  k  Light  Company 
CA&-3. 
Docket  Na  BR9»-699-000.  Puget  Sound 
Power  and  Light  Company 
t:AE-4. 
Docket  Na  QF86-398-002.  Pomona 
Cogeneration  Limited  Partnership 
CAE-5. 
Docket  No.  EC93-54-000.  Great  Bay  Power 
Company 
CAE-6. 
Docket  Nos.  ER93-594-001.  ER93-59S-001 
and  ER93-604-001.  Pennsylvania  Power 
and  Light  Company 
CAB-7. 
Docket  No.  ER93-401-003.  Montaup 
Electric  Company 
CAE-8. 
Docket  No.  ER93-302-001.  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAE-9. 

Omitted 
CAE-10. 

Omitted 
CAB-11. 
Docket  No.  EL93-39-000.  Daggett  Leasing 

Corporation 
Docket  Na  QF84-434-002.  LUZ  Solar 

Partners  Ltd. 
Docket  No.  QF85-504-003.  LUZ  Solar 
Partners.  II.  Ltd. 
CAE-12. 
Docket  No.  EL93-37-000.  Turlock 
Irrigation  District  v.  Pacific  Gas  and 
Electric  Company 
CAB-13. 

Omitted 
CAE-14. 
Docket  Nos.  ER76-205-014.  (Phase  II), 
ER79-150-022.  (Phase  II).  ER81-177- 
016.  ER82-427-011.  ER84-75-017, 
ER86-271-003.  ER87-483-002  and 
PA85-«7-003.  Southern  California 
Edison  Company 
CAE-15. 
Docket  Na  ER93-397-000.  Ocean  State 

Power 
Docket  No.  ER93-398-000.  Ocean  State 
Power  II 
CAB-ie. 
Docket  Nos.  ER86-562-005.  ER87-232-003 
and  ER91-149-000.  Boston  Edison 
Company 
CAK-17. 
Docket  No.  EL92-42-000.  UNTTIL  Po%ver 
Corporation  and  Public  Service 
Company  of  New  Hampshire 
CAE-18. 


Docket  No.  PA90-24-001,  The  Connecticut 

Light  and  Poww  Company 
Docket  No.  PA90-25-001 ,  Western 

Massachusetts  Electric  Company 
CAB-19. 
Docket  Na  RM90-8-000.  Amendments  to 

FERC  Form  Noa.  1  and  1-F.  and  Annual 

Charges,  and  Fuel  Cost  and  Purchased 

Economic  Powrer  Adjustment  Clauses; 

Technical  Amendment 
CAB-20. 
Docket  No.  EG93-56-000.  Las  Vegas 

Energy  Storage  Limited  Partnership 

CsMawt  Agaade-OU  and  Gas 

CAG-1. 
Docket  Na  RP93-1 39-000,  Transwestem 
Pipeline  Company 
CAG-2. 
Docket  No.  RP93-141-000.  Northwn 
Natural  Gas  Company 
CAG-3. 
Docket  No.  RP93-146-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-«. 
Docket  Na  RP93-149-000.  ANR  Pipeline 
CcHnpany 
CAG-5. 
Docket  Nos.  TA93-1-86-000. 001. 002. 003 
and  TQ93-5-8fr-000.  Pacific  Gas 
Transmission  Company 
CAG-6. 
Docket  No.  TM93-6-1 8-000.  Texas  Gas 
Transmission  Corporation 
CAG-7. 
Docket  No.  TQ93-7-34-000.  Florida  Gas 
Transmission  Company 
CAG-8. 
Docket  No.  TQ93-8-16-000,  NaUonal  Fuel 
Gas  Supply  Corporation 
CAG-9. 
Docket  Nos.  RP93-56-001  and  RP93-86- 
001 ,  Transwestem  Pipeline  Company 
CAG-10. 

Omitted 
CAG-11. 
Docket  No.  RP93-87-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-12. 

Docket  No.  RP93-62-005,  Bquitrans,  Inc. 
CAG-13. 
Docket  Na  RP93-144-000,  Southern 
Natural  Gas  Company 
CAG-14. 
Docket  Na  RP92-120-007,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-15. 
Docket  No.  PR91-22-000,  Cranberry 
Pipeline  Corporation 
CAG-16. 
Docket  Na  PR92-10-000,  Cranbeny 
Pipeline  Corporatimi 
CAG-17. 
Docket  No.  PR93-S-000,  Bridgeline  Gas 
Distribution  Company 
CAG-18. 
Docket  Noa.  GP91-ft-000  and  003,  Jadi ). 
Grynben,  Individually  and  as  Gmeral 
Putner  for  the  Greater  Green  River  Basin 
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Drilling  Program:  72-73  v.  Rocky 
Mountain  Natural  Gu  Company,  a 
Division  of  KN  Energy,  Inc. 
Docket  No*.  GP91-10-000  and  003,  Rocky 
Mountain  Natiiral  Gas  Company  v.  )ack 
).  Grynbeig,  Individually  and  as  General 
Partner  for  the  Greater  Green  River  Basin 
Drilling  Program:  72-73 
CAG-19. 

Docket  No.  TF93-4-24-001,  Equitrans,  Inc. 
CAG-20. 
Docket  No.  RPg3-14-011,  Algonquin  Gas 
Transmission  Company 
CAG-21. 

Omitted 
CAG-22. 
Docket  Nos.  TA93-1-25-O01  and  TQ93- 
lt-25-001,  Mississippi  River 
Transmission  Corporation 
CAG-23. 
Docket  No.  RP88-211-039,  CNG 
Transmission  Ccwporation 
CAG-24. 
Docket  No.  RP93-106-003.  Texas  Gas 
Transmission  Corporation 
CAG-25. 
Docket  Nos.  RP91-143-023,  RP91-231-005 
and  RS92-63-003,  Great  Lakes  Gas 
Trannnission  Limited  Partnership 
CAG-26. 
Docket  Nos.  RP91-143-012,  RP91-231-004 
and  RP89-1 86-011,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-27. 
Docket  Nos.  RP91-104-000, 001,  RP91- 
106-000, 001,  RP91-109-O00,  RP91- 
215-000,  RPgi-21 7-000  and  RP92-6- 
000,  Transwestem  Pipeline  Company 
CAG-28. 
Docket  Nos.  RPg2-14»-001  and  002, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-29. 
Dodwt  Na  TM91-7-28-003,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-30. 
Docket  No.  RP93-109-003.  Williams 
Natural  Gas  Company 
CAG-31. 
Docket  No.  RP85-202-012.  Trunkline  Gas 
Company 
CAG-32. 
Docket  Nos.  RP85-203-014  and  RP88- 
203-011,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-33. 
Dodcet  Nos.  RP92-171-O00. 001, 002, 
TA92-1-17-005, 006  and  007,  Texas 
Eastern  Transmission  Corporation 
CAG-34. 
Docket  Noa.  TM90-3-42-005, 006.  RP90- 
49-003.  CP88-99-014,  TM90-S-4 2-002, 
003,  RP86-126-007  and  RP90-«3-002. 
Transwrestem  Pipeline  Company 
CAG-35. 
Docket  No.  RP93-14-004,  Algonquin  Gas 
Transmission  Ccmipany 
CAG-36. 

Omitted 
CAG-37. 
Docket  Noa.  TA91-1-17-004  and  TM91-1- 
17-001.  Texas  Eastern  Transmission     • 
Coqxntion 
CAG-38. 
Dodut  No.  RA88-1-000,  LePkul  Oil 
Company.  Ina 
LAG-39. 


Docket  No.  RA85-3-001,  Commonwealth 
Oil  Refining  Company,  Inc. 
CAG-4a 
Docket  Nos.  IS93-29-000  and  OR93-4- 
000,  Chevron  Pipe  Line  Company 
CAG-41. 
Docket  No.  FA90-18-000.  Eastern  Shore 
Natural  Gas  Company 
CAG-42. 
Docket  No.  GP93-4-001,  Railroad 
Commission  of  Texas,  Tight  Formation 
Determination,  Texas-87.  Edwards 
Limestone  Formation,  FERC  )D93- 
00670T 
CAG-43. 
Docket  No.  RS92-11-015,  Texas  Eastern 
Transmission  Corporation 
CA&-44. 
Docket  Nos.  RS92-23-010,  RP91-203-030 
and  RP92-132-031,  Tennessee  Gas 
Pipeline  Comfuny 
CAG-^5. 
Docket  No.  CP91-2759-001,  Northern 
Natural  Gas  Company 
CAG-46. 
Docket  No.  CP91-2394-000,  Questar 
Pipeline  Company 
CAG-47. 
Docket  No.  CP92-697-000.  United  Gas 
Pipe  Line  Company 
CA&-48. 
Docket  No.  CP93-162-000,  Colorado 
Interstate  Gas  Company 
CAG-49. 
Docket  No.  CP93-146-000,  Columbia  Gas 
Transmission  Corporation 
CAG-50. 

Omitted 
CAG-Sl. 
Docket  No.  CP93-69-000,  Petal  Gas 
Storage  Company 
CAG-52. 
Docket  No.  CP93-116-000,  Panhandle 
Eastern  Pipe  Line  Qanpany 
CAG-S3. 

Omitted 
CAG-54. 

Omitted 
CAG-55. 
Docket  No.  CP92-«61-000  Freeport- 
McMoRan,  Inc.  and  Aquila  Energy 
Marketing  Corporation  v.  KN  Energy, 
Inc.  Docket  No.  CP92-S19-000,  KN 
Energy,  Inc 
CAG-56. 
Docket  No.  CP92-242-000.  Northern 
Natural  Gas  Company 
CAG-57. 
Docket  No.  CP93-117-000,  San  Diego  Gas 
k  Electric  Company  Docket  No.  CP93- 
119-000,  Southern  California  Gas 
Company  and  San  Diego  Gas  &  Electric 
Company 
CAG-58. 
Docket  No.  CP93-98-000,  Gas  Company  of 
New  Mexico,  a  Division  of  Public 
Service  Company  of  New  Mexico 
CAG-59. 
Docket  Nos.  RS92-86-004,  RP92-108-O06 
and  RP92-137-016,  Transcontinental 
Gas  Pipe  Line  Company 
CAG-60. 
Dodwt  No.  MG93-4-000,  National  Fuel 
Gas  Supply  Corporation 
CAG-61. 


Docket  Nos.  RP89-16O-016,  RP92-16S-014 
and  RP89-114-001.  Trunkline  Gas 
Company 
CAG-«2. 
Docket  Not.  RP93-1 50-000,  Northern 
Natural  Gas  Company 
CAG-63. 
Docket  No.  RS92-85-001,  TTailblazer 
Pipeline  Company 
CAG-64. 
Docket  No.  CP91-2206-006.  Tennessee  Gas 
Pipeline  Company 
CAG-65. 
Docket  Nos.  RS92-21-O04, 005,  RP93-101- 
001,  RP93-103-001  and  RP93-10S-001. 
National  Fuel  Gas  Supply  Corporation 
CAG-66. 
Docket  Nos.  RS92-64-001, 002, 003  and 
004,  High  Island  OfEshore  System  Docket 
Nos.  RS92-88-O01 ,  002  and  005.  U-T 
Offshore  System 
CAG-«7. 
Docket  Nos.  RS92-67-001  and  002, 
Northern  Border  Pipeline  Company 

Hydra  Agenda 

H-1. 
Reserved 

Electric  Agenda 

B-1. 
Docket  No.  TX93-1-000,  Tex-La  Electric 
Cooperative  of  Texas,  Inc.  Order  on 
complaint  under  section  211  of  the 
Federal  Power  Act. 
B-2. 
Docket  No.  EC93-6-000.  Qncinnati  Gas  k 
Electric  Company  and  PSI  Energy,  Inc. 
Whether  the  merger  between  the  two 
companies  is  consistent  with  the  public 
interest. 
E-3. 
Docket  No.  PL93-2-002,  Prior  Notice  and 
Filing  Requirements  Under  Part  n  of  the 
Federal  Power  Act. 
E-4. 
Docket  No.  RM93-O-000.  Regional 
Transmission  Groups. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matter* 

PR-1. 
Docket  No.  RM93-4-000,  Standards  for 
Electronic  Bulletin  Boards  Required 
Under  Part  284  of  the  Commission's 
Regulations.  Notice  of  Proposed 
Rulemaking. 

n.  Restructuring  Matter* 
RS-1. 
Docket  Nos.  RS92-67-014  and  016, 
Transwestem  Pipeline  Company.  Order 
on  compliance  and  rehearing. 
RS-2. 
Docket  Nos.  RS92-4-002, 003  and  RP93- 
18-001,  Questar  Pipeline  Company. 
Order  on  compliance  and  rehearing. 
RS-3. 
Docket  No.  RS92-3-001.  Arkla  Energy 
Resources  Company.  Order  on 
compliance  and  rehearing. 
RS-4. 
Docket  Nos.  RS92-74-000,  RP92-1 57-000 
and  003,  Pacific  Offshore  Pipeline  ' 

Company.  Order  on  oompliuaoe. 
RS-5. 
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OodHl  NOK.  KS8X-1S~002, 003.  RP93-62- 
004  wui  801.  Bquitrans.  Inc  Order  oa 
complkncs. 
RS-6. 
Dockal  Nm.  RSn-l»-0«0. 001. 002.  RPU- 
104-000  and  RP92-t31-000.  KN  Energy. 
Inc  Order  on  compliance  and  rehearing. 
RS-7. 
Docket  Not.  RS92-12-0O2. 003,  RP89-183- 
046.  TC8»-«-008,  RP91^3-008.  TM«1- 
3  »  OM  imI  KPW-lSa-024.  WiUiaou 
Natural  Gas  Company.  Order  on 
compliance  and  rehearing. 
RS-«. 
ODdiilNaB.  ISt2-^30-001  and  002. 
C— gt»  Miluiai  Gai  Oompany.  Order  on 
compliance  and  rehearing. 
RS-0. 
Oodcat  Na  ilSe3-2-000.  Alyonquin  LNG. 
lac.  Onbr  oa  ooBuiUaBca. 
RS-ia 
Docket  Not.  RS92-33-002,  RP91-204-013 
and  mD-111-0S2.  EMt  Tennessee  Gas 
Camftrnf.  OHm  on  compliance  and 
rehearing. 
RS-11.  I 

Docket  Noa.  RS92-1-004  and  005,  ANR 
Pipeline  Company.  Order  on  compKaace 
and  rehearing.  i 

RS-12.  ' 

Docket  Noa.  RS92-2S-O00, 001. 002. 003 
•ad  CP*3-«O4-4l0e,  Trunkline  Gas 
Cam|Maiy.  Older  on  compliance  and 
rehaarteg. 
RS-13.  I 

Docket  No.  RS92-1 1-000.  Texas  Eastern 

^aaaaiiaaiaa  CmpualioQ. 
Dociwt  No.  RS02-63-002,  Great  Lakes  Gas 
1  LiaiMad  Paitneiship.  Order 


RS-14. 

Docket  Noa.  RS92-20-001  and  002.  Mid 
LouMaaaGasCaaqMuy.  Order  on 
caaipUaaca  aad  rehearing. 
RS-15. 
Docket  Na  CP91-1794-001.  Trunkline  Gas 
Compaay  and  United  Gas  Pipe  Line 
Company.  Order  oe  aaModment  of 
existing  capacity  release  authorization. 

m.  PipeiiM  Certificate  h4atten 

PC-1. 
Resewad 
Dated:  July  22. 1093. 

uiaariifcin. 

Secntary. 

[FR  Doc  93-17978  Filed  7-2»-93-.  11:19  am] 
I  ooot  cn7-tt-ai 


BOARD  OP 


or  THE  FEDERAL 


;  AMD  DA1E:  IIKX)  a.in..  Monday. 
August  2, 1993. 

PLACE:  MairinerS.  Ecdes  Federal 
Reserve  Boaid  Building,  C  Street 
mtranoe  betMreen  20th  and  21st  Streets. 
N.W..  Weahingtoo.  D.C  20$51. 
STATUt:  Closed.  I 

MATTERS  TO  BE  CONHOCREO: 


2.  Any  items  cairied  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  POn  MORE  MFORNMTION: 
Mr.  Joseph  S.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  far  the  meeting. 

Dated:  July  23, 1993. 
laoaifcr  |.  Johaaoa, 
Associate  Secntary  of  the  Board. 
(FR  Doc  93-18032  Filed  7-23-93;  2:40  pm] 


Affiraiattoa/Diacassion  and  Vote  (Public 
MeetiaglUf  Deeded) 

W— kef  fti^Ml  It— Ta 

Ttntnday,  Avgatt  18 


UMI 


1.  Patsouaal  eiitiMis  (appuiiilinsiits, 

promotioas.  aaaipaaaBls.  reaeaig Ii.  and 

salary  actioas)  iavoMag  iadhrkhial  Federal 
Kesenre  System  employees. 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  hily  26.  August  2. 9.  and 
16. 1993. 

PLACE  Commissicmers'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  closed 

MATTERS  TO  BE  CONSIDERED: 

WeakafJulyZe 

Thursday.  July  29 

10:00  am. 
Briefing  on  Options  for  Changes  to 
Regulation  of  Nuclear  Medicine  (Public 
Meeting) 
(Contact  Danral  Nash,  301-504-3610) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  naeded) 

Week  of  Angiul  S— Taatatfva 

Monday,  August  2 

1:30  p.m. 

Briefing  on  Status  of  Part  100  Rule  Change 
and  Proposed  Update  on  Source  Term 
and  Relaled  issues  (Public  Meedi^ 

(Contact:  Leoeard  Sofhr.  301-492-3916) 

Tuesday.  Auffist  3 

11:30  a.m. 

AfRrmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Amendments  to  10  CFR  Part  73.  to 
Require  Annual  Physical  Fitness 
Padbiaance  Testing  and  Updated  Day 
Firiag  QualiScatioos  for  Tactical 
Response  Team  Members.  Armed 
KespoQse  Personnel,  and  Guards  at  FUel 
Cycle  Facilities  Possessing  Formula 
C^iantities  of  Special  Nuclear  Material 
(Tentatiw) 

(Contact:  Harry  Tovmassian.  301-492- 
3634) 

Week  of  Augoai  •—Tentative 

Wedaesday.  August  1 1 

Z:O0  p  JD. 

Briefing  on  Strategic  Information 
Teriinokigy  Plaa  (PubBc  Meeting) 

(Contact:  Fran  Uikflierg.  3(n-492-72t6) 
3:30  a.m. 


11:301 

Affirmation/Discussion  aad  Vote  (Public 
Meeting)  (if  needed) 

Note  AfBnaatka  aaaaions  are  initially 
scheduled  and  announced  to  the  public  on  a 
tima-reeenrad  basis.  Sappleonntary  notice  if 
provided  in  accordaaca  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  jpet  bean  identified  as 
requiring  any  Caamiasioa  vote  on  this  date. 

To  Verify  the  status  of  Meeting  Call 
(Recording)— <301)  504-1292. 
CONTACT  PERSON  POR  MORE  MFORMATKM: 
William  Hill  (301)  504-1661. 

Dated:  July  23. 1903. 

WimaBM.HiIl,|r.. 

SECY  TraddngOffker,  Office  of  the 
Secretary. 

(FR  Doc  93-18031  Filed  7-23-03;  2:30  pm] 


RURAL  1 

ACTION:  Staff  Briefing  for  the  Boaid  of 

Directors. 

TMIE  AND  DATE:  10  a.m..  Thursday. 

August  5. 1993. 

PLACE:  Chesapeake  II  Room.  Holiday  fam 

Inner  Harbor  Hotel.  301  West  Lombard 

Street.  Baltimore.  MD. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  The  Staff 

briefing  will  ctmsist  of  matters  relating 

to: 

1.  Status  of  proposed  regulations  and 
legislation. 

2.  Prepayment  policy  issues  effecting 
loans  approved  since  FY  1992. 

3.  The  concept  of  compensating 
benefits. 

4.  Guidelines  for  determining  Class  C 
stock  dividend  rate. 

5.  Requiiements  for  retiring  Class  A 
and  Class  B  atocL 

6.  Ownership  of  RTB's  balance  sheet 
after  privatizaUon. 

7.  Tbe  flatus  of  Eqtiity  Fimd  accotnrt. 

ACTION:  Regular  Meeting  of  the  Boani  of 
Directors. 

TME  AND  DATE:  3  p.m..  Thursday.  Atigust 
5. 1993. 

PLACE:  Chesapeake  H  Room.  Holiday  Inn 
Inner  Harbor  Hotel,  301  West  Lombianl 
Street.  Baltimore,  MD. 
STATUS:  Open. 

MATTERS  TO  BE  CONBBEREO.Tlie 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  Order. 
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2.  Approval  of  Minutes  of  May  7. 
1993,  Board  meeting. 

3.  Report  on  loans  approved  in  the 
third  quarter  of  FY  1993. 

4.  Review  of  third  quarter.  FY  1993, 
financial  statements. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB 


6.  Report  of  ad  hoc  committee  on 
prepayments. 

7.  Resolution  to  set  annual  Class  C 
stock  dividend  rate. 

d.  Establish  date  and  location  of  next 
regular  Board  meeting. 

9.  Adjournment. 


COffTACT  PERSON  FOR  MORE  MFORMATMM: 

Matthew  P.  Link,  Assistant  Secretary, 

Rural  Telephone  Bank  (202)  720-0530. 

Dated:  July  22. 1993. 

Juaat  B.  Huff,  Sr.. 

Governor,  Bural  Telephone  Bank. 

IFR  Doc  93-17979  Filed  7-27-«3;  11:19  ami 

mtuLMta  cooc  Mi»-is-r 
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Corrections 


Vol.  58.  No.  142 
Tuesday.  July  27.  1M3 


TMt 
publ 


of  tw  FEDERAL  REGISTER 
ooTWcMom  of  pwvtomly 
PrMidsnM.  Ruti,  PicpoMd  Ruto, 
documanli.  ThM*  oofractiont  ar* 
by  tw  Olio*  of  tw  Fadaral 
.    Agancy  prifMMd  oofracMont  am 
aa  ai0nad  documania  and  appear  in 
Ha  ippicprila  documant  categofies 
■oawnafv  ■■  ww  mua. 


DEPARTMENT  OF  AGRICULTURE 
Aniflwl  and  Ptanl  HmWi  ln«|Mction 


rCFRPwtSIS 


(I>eckalNe.t1-0M41 


Fruits  and  V«g«tabiM  From  Hawaii. 
Puarto  Rico,  and  tha  Virgin  Islanda 

Correction  j 

In  rule  document  93-3282  beginning 
on  page  7953  in  the  issue  of  Thursday, 
February  11, 1993,  amke  the  following 
corrections: 

|31t.13-1t   porradad] 

1.  On  page  7959,  in  the  second 
column,  in  the  amendatory  instruction 
9.  to  §  318.13-16.  in  the  second  line, 
"transmit  permit"  should  read  "transit 
permit".  i 

1318.13-17    [Corractad]  ' 

2.  On  page  7960.  in  the  first  column. 

in  §  318.13-17(c),  in  the  first  line, 

"Making should  read  "Marking 

•  ••»• 

3.  On  the  same  page,  in  the  2d 
column,  in  §  318.13-17(1).  in  the  12th 
line,  "remaking"  should  read 
"remarking" 

4.  On  the  same  page,  in  the  3rd 
column,  in  §318.13-17(i)(l).  in  the  18th 
line,  "transmit"  should  read  "transit". 

f318.5»-12    (Corractad] 

5.  On  page  7962.  in  the  second 
column,  in  amendment  19.,  in  the 
heading.  "§  318.58-1"  should  read 
"S  318.58-12". 

COOKISaMI-O 


UMI 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  InapacUon 
Sarvica 

Poekal  No.  SMKI-I] 

Availability  of  Environmantal 
Aaaaaamanta  and  Hndinga  of  No 
Significant  Impact  Ralatlva  To 
laauanca  of  ParmHa  to  Fiald  Taat 
Ganatically  Enginaarad  Organ**"** 

Correction 

In  notice  document  93-11256 
beginning  on  page  28387  in  the  issue  of 
Thursday.  May  13, 1993,  make  the 
following  corrections: 

1.  On  page  28388,  in  the  table: 

a.  In  the  first  column  (Permit  No.),  in 
the  fourth  entry,  "92-043-02"  should 
read  "93-043-02"  and  "12-22-92" 
should  read  "5-22-92". 

b.  In  the  same  column,  in  the  sixth 
entry.  "91-333-03"  should  read  "91-358- 
01"  and  "1-20-92"  should  read  "4-10- 
92". 

BaX*M  COM  tf0S41-O 


May  20. 1993,  make  the  following 
correction: 

On  page  29464,  in  the  third  column, 
in  the  sixth  line  from  the  top.  "CAFE" 
should  be  removed. 


aaxaiQOOOC  im»«i-o 


DEPARTMENT  OF  AGRICULTURE 

Farmars  Noma  Adminlatratlon 

7  CFR  Part  1980 
RIN  057S-AB33 

Cartiflad  Landar  Program 

Correction 

In  rule  document  93-14486  beginning 
on  page  34302  in  the  issue  of  Thursday, 
Jime  24, 1993,  make  the  following 
correction: 

f196ai18   [Corractad] 

On  page  34332,  in  the  second  column, 
in  amendatory  instruction  25.  to 
§  1908.118.  in  the  first  line,  insert 
"adding"  after  "by". 

BNJJNQCOOC  liOMI-O 

FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  935  and  940 
(No.  93-43] 

Advancaa 
Correction 

In  rule  document  93-11305  beginning 
on  page  29456  in  the  issue  of  Thursday, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  90N-135OJ 
RIN  0905-AO96 

Food  LatMling;  General  Requiramanta 
for  Nutrition  Labeling  for  Dietary 
Suppiemanta  of  Vitamina,  MInarala, 
Harba,  or  Othar  Similar  Nutritional 
Substancaa 

Correction 

In  proposed  rule  document  93-14274 
beginning  on  page  33715  in  the  issue  of 
Friday.  June  18, 1993,  make  the 
following  corrections: 

1.  On  page  33725,  in  the  second 
column,  in  COMMENTS,  in  the  second 
line,  "July  19, 1993"  should  read 
"August  17, 1993". 

1101.12    [Corractad] 

2.  On  page  33726,  in  §  101.12(b),  in 
Table  2,  under  Label  statement, 
"packet(s),"  should  be  flush  with  the 
dash. 

aHJJNQCOOE  1S0»«14) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistrstion 

21  CFR  Part  101 

[Docket  Na  91 N-3840] 
RIN0905-AO96 

Food  LatMling:  Raqulramanta  for 
Nutrient  Content  Claima  for  Dietary 
Supplementa  of  VHamlna,  Minerala, 
Herbs,  and  Othar  Similar  Nutritional 
Substancaa 

Correction 

In  proposed  rule  docimient  93-14273 
beginning  on  page  33731  in  the  issue  of 
Friday,  June  18, 1993,  on  page  33748,  in 
the  third  column,  in  COMMENTS,  in  the 
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second  line,  "July  19, 1993"  should  read    DEPARTMENT  OF  LABOR 

"August  17, 1993". 

Occupational  Safety  and  Haaltti 
Administration 


MUMQCOOC  1M»«1-0 


Wednesday,  June  30, 1993  on  page 
35351,  table  Z-3  was  published 
incoirectly  and  should  read  as  set  forth 
below: 


29  CFR  Part  1910 
RIN  121A-AB26 
Air  Contaminants 

Correction 

In  rule  document  93-15292  beginning 
on  page  35338  in  the  issue  of 


TABLE  Z-3  Mineral  Dusts 


Substance 


SiHca: 
Crystalline 


Quartz  (Respirable) 


OuMtz  (Total  Dust) 


CristobaMta:  Use  Vi  the  value  calculated  from  the  count  or  mass  fommlaa  for  quartz 
Trtdymite:  Use  */fc  the  value  caicutatad  from  the  formulae  for  quartz 


Amorphous,  Including  natural  diatomaceous  earth 


SilicatM  (less  than  1%  crystaMne  silica): 

WCB     ••••••••■•••••••••••••••••••••••••■••■•••MHHBaa 

Soapstone 


Talc  (not  containing  asbestos) 

Talc  (containing  a^>est06)  Use  ast)estoa  NmiL 
TremoNta.  asbestifomn  (see  29  CFR  1910.1001). 
Portland  cement 


Graphite  (Natural)  

Coal  Dust 

Respirable  fraction  less  than  5%  SIOi 


Respirable  fraction  greater  than  5%  SKh 


Inert  or  Nuisance  Dust< 
Respirable  fraction  .. 
Total  dust 


mppd* 


250» 


lOmgftn** 


%SiOrf5 

%Si02<»^2 

30mgAn> 

%Si02i-2 

90 

80mgAfn> 

%Si02 

ao 

20 

20c 

60 

18 

2AwQltrP' 

%SiOr»2 

10  m(^* 

%Si07^ 

.     15 
50 

5  ntgfnt* 
15mgAm> 

Note— Conversion  factors  •  mppcf  &  35.3  «  mittion  particies  per  cubic  meter  -  particles  per  c.c. 

•  MiWons  of  particles  per  cubic  foot  of  air,  based  on  impinger  samples  counted  by  light-field  techniques. 

*The  percentage  of  crystalline  silica  in  the  formula  is  the  amount  determined  from  airborne  samples,  except  in  those  instances  In  which  other 
methods  have  been  shown  to  be  applicable. 

cContaining  less  than  1%  quartz;  If  1%  quartz  or  more,  use  quartz  limit 

oAH  inert  or  nuisance  dusts,  whether  mineral,  Inorganic,  or  oroanic,  not  Isted  specifically  by  substance  nanrw  are  covered  by  Ms  ImK,  which  is 
the  same  as  the  Partkxilates  Not  Otherwise  RegUatsd  (PNOR)  RmH  In  Table  Z-1 . 

'Both  concentration  and  percent  quartz  for  the  application  of  tNs  limit  are  to  be  determined  from  the  fraction  passing  a  size-seleclor  wNh  the 
following  characteristics: 


AaredytMinic  a»nnwr  (unt  dtnMy  tfilmt) 


2J. 
S.8. 

5.0. 
10- 


•0 

n 
m 
as 

0 


mgAn)  In  tw  MM*  tor  OMI  dutt 


L"?!  !!l!!L'°  *<•  ^m  e<  an  AEC  (new  NRQ  kwiumM.  Vm  tmtMBtt  imeten  of  ootl  duM  It  dMwmlnw]  w»  an  MK;  trw  Iguw  eoriMpendkig  tofmtliA 


MJJNO  oooc  isas-oi-o 


VOL 

5  8 


ISS 


19  93 


UMI 


Tuesday 
July  27,  1993 


L   J! 


s      s 


Part  11 


r  I  1 


Department  of 
Education 

34  CFR  Part  110 

Age  Discrimination  Act  Implementation; 

Rnal  Rule 


40104         Federal  Register  /  Vol.  58.  No.  142  /  Tuesday.  July  27,  1993  /  Rules  and  Regulations 


UMI 


OEPARTMENT  OF  EDUCATION 

94  CFR  Part  110 
MNISTO-AAOS 

Nondiscrimination  on  the  Basis  of  Age 
In  Programa  or  Actlvitiea  Receiving 
Federal  Rnanciai  Aasistanee 

AGENCY:  Department  of  Education. 
action:  Final  regulations. 

summary:  These  final  regulations 
implement  provisions  of  the  Age 
Discrimination  Act  of  1975  (Act)  and 
the  general  govemmentwide  regulations 
published  in  the  Federal  Register  on 
June  12, 1979.  They  incorporate  the 
standards  for  determining  what  is  age 
discrimination.  They  also  discuss  the 
responsibilities  of  IDepartment  of 
Education  (ED)  recipients  and  the 
investigation,  conciliation,  and 
enforcement  proceedings  that  ED  will 
use  to  ensure  compliance  with  the  Act. 
EFFECTIVE  OATE:  These  regulations  will 
be  effective  on  August  26. 1993. 
FOR  FURTNCN  MFORMATICN  CONTACT: 
Norma  V.  Cantu,  Assistant  Secretary  for 
Civil  Rights.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202-1100. 
Telephone:  (202)  205-5413.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9683  or  1-«00- 
421-3481. 

SUPPLEMENTARY  MFORMATION: 

I.  Baclcground  Information 

In  November  1975,  Congress  enacted 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  et  seq.)  as  part  of  the 
amendments  to  the  Older  Americans 
Act  (Pub.  L.  94-135). 

The  Age  Discrimination  Act  of  1975 
prohibits  discrimination  on  the  basis  of 
age  in  programs  or  activities  receiving 
Federal  financial  assistance.  The  Qvil 
Rights  Restoration  Act  of  1987.  Public 
Law  100-259,  which  was  enacted  on 
N4arch  22, 1988,  amended  the  Act  and 
other  civil  rights  statutes  to  define 
"program  or  activity"  to  mean  all  of  the 
operations  of  specified  entities,  any  part 
of  which  is  extended  Federal  financial 
assistance. 

The  Act  applies  to  discrimination  at 
all  age  levels.  It  also  contains  certain 
exceptions  that  permit,  under  certain 
circumstances,  use  of  age  distinctions  or 
reasonable  factors  other  than  age  that 
would  otherwise  be  prohibited  by  the 
Act.  The  final  regulations  implementing 
the  Act  contain  a  prohibition  against 
intimidation  or  retaliation  that  is  similar 
to  that  contained  in  the  regulations 
implementing  other  civil  rights  statutes 


enforced  by  ED.  See  34  CFR  100.7(e). 
incorporated  by  reference  in  34  CFR 
104.61  and  106.71. 

The  Act  required  the  former 
Department  of  Health,  Education,  and 
Welfare  (HEW),  ED's  predecessor 
agency,  to  issue  general 
govemmentwide  regulations  setting 
standards  to  be  followed  by  all  Federal 
departments  and  agencies  in 
implementing  the  Act.  The  Act  also 
required  each  department  or  agency  that 
operates  programs  of  Federal  financial 
assistance  to  issue  regulations  to  carry 
out  the  Act's  prohibition  against  age 
discrimination  and  to  provide 
appropriate  investigative,  conciliation, 
and  enforcement  procedures.  Agency- 
specific  regulations  must  conform  to  the 
general  govemmentwide  regulations. 

HEW  issued  the  final 
govemmentwide  regulations  on  June  12. 
1979  (44  FR  33768).  The  Act  and  the 
regulations'  prohibition  against  age 
discrimination  became  effective  on  July 
1. 1979.  On  September  24, 1979.  HEW 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  its  agency- 
specific  regulations  in  the  Federal 
Register  (44  FR  55108).  In  May  1980. 
HEW  was  reorganized  as  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Department  of 
Education  pursuant  to  the  Department 
of  Education  Organization  Act  (Pub.  L. 
96-88).  HHS  promulgated  its  final 
regulations  on  December  28. 1982  (47 
FR  57850).  Published  today  are  the  final 
ED  age  discrimination  regulations, 
which  are  issued  pursuant  to  the 
provisions  of  the  Act,  the 
govemmentwide  regulations,  and  the 
Department  of  Education  Organization 
Act.  Publication  of  the  final  regulations 
has  been  delayed  due  to  the  uncertainty 
created  by  litigation  of  the  HHS  agency- 
specific  regulations,  which  complicated 
the  drafting  of  these  regulations.  In 
addition,  continuous  changes 
occasioned  by  amendments  firom 
Congress  and  enactment  of  new 
programs  made  appendix  A,  which 
contains  the  age  distinctions  in  ED's 
statutes  and  regulations,  unwieldy  and 
in  need  of  constant  updating. 

Implementation  of  the  final  ED  age 
regulations  is  integrally  related  to 
achieving  the  National  Education  Goals, 
which  embody  the  belief  that  learning  is 
a  lifelong  challenge  and  that  efforts 
must  be  made  to  enhance  the  knowledge 
and  skills  of  all  Americans.  National 
Education  Goal  5  emphasizes  the  need 
for  adult  Americans  to  be  literate  and  to 
possess  the  luiowledge  and  skills 
necessary  to  compete  in  a  global 
economy.  The  purpose  of  the  Act  as 
implemented  by  the  final  ED  age 
regulations  complements  the  National 


Education  Goals  by  promoting  access  to 
public  education  irrespective  of  age. 

n.  Significant  Changes  From  the  NPRM 

Several  changes  were  made  in  these 
final  regulations  as  a  result  of  public 
comment  and  review  in  ED.  The  general 
changes  are  summarized  first,  and  then 
additional  changes  are  discussed  by 
subpart. 

A.  General  Changes 

The  NPI?M  incorporated  by  reference 
several  provisions  found  in  the 
govemmentwide  regulations  in  45  CFR 
90.3,  90.4,  90.12,  90.13,  90.14,  90.15. 
90.16,  and  90.49.  Because  public 
comment  indicated  that  this 
incorporation  by  reference  could  be 
confusing  and  more  time-consuming  to 
the  user  and  that  the  referenced 
regulations  may  not  be  available  to  the 
user,  these  provisions  are  fully  set  out 
in  the  final  regulations  as  follows: 

1.  Section  90.3,  "What  programs  and 
activities  does  the  Age  Discrimination 
Act  of  1975  cover?"  is  found  in  these 
regulations  in  §  110.2,  "To  what 
programs  do  these  regulations  apply?" 

2.  The  definitions  in  §  90.4  are  added 
to  the  definitions  in  §  110.3  of  these 
regulations.  The  final  regulations  define 
four  terms  that  were  not  defined  in  the 
govemmentwide  regulations: 
"Applicant  for  Federal  financial 
assistance,"  "Department,"  "ED."  and 
"Subrecipient."  Definitions  of  these 
terms  have  been  included  to  provide 
greater  clarity  to  both  the  public  and 
recipients  of  Federal  financial 
assistance. 

3.  Section  90.12.  "Rules  against  age 
discrimination."  is  found  in  §  110.10  of 
these  regulations. 

4.  Section  90.13.  "Definitions  of 
'normal  operation'  and  'statutory 
objective,'"  is  found  in  §  110.11  of  these 
regulations. 

5.  Section  90.14.  "Exceptions  to  the 
rules  against  age  discrimination:  Normal 
operation  or  statutory  objective  of  any 
program  or  activity."  is  found  in 

§  110.12  of  these  regulations. 

6.  Section  90.15.  "Exceptions  to  the 
rules  against  age  discrimination: 
Reasonable  factors  other  than  age."  is 
found  in  §  110.13  of  these  regulations. 

7.  Section  90.16.  "Burden  of  proof."  is 
found  in  §  110.14  of  these  regulations. 

8.  The  requirements  of  section  90.49. 
"Remedial  and  affirmative  action  by 
recipients,"  are  dealt  with  in  $  110.38. 
"Remedial  action  by  recipients," 

S  110.15.  "Affirmative  action  by 
recipients."  and  §110.16.  "Special 
benefits  for  children  and  the  elderly." 
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B.  Subpart  A  (§§  1 10.1-1 10.3) 

A  new  paragraph  (b)  was  added  to 
§  110.2  (formerly  §  91.2  of  the  NPRM)  to 
make  clear  that  although  the  Act 
generally  covers  all  programs  and 
activities  that  receive  Feideral  financial 
assistance,  it  does  not  apply  to  any  age 
distinction  "established  under  authority 
of  any  law"  that  provides  benefits  or 
establishes  criteria  for  participation  on 
the  basis  of  age  or  in  age-related  terms. 

Age  distinctions  that  are  "established 
under  authority  of  any  law"  may 
continue  in  use.  Section  110.2(b)  adopts 
the  definition  of  "any  law"  established 
in  the  govemmentwide  regulations  in  45 
CFR  90.3.  Therefore,  these  regulations 
do  not  apply  to  age  distinctions 
contained  in  Federal  statutes.  State 
statutes,  or  local  statutes  or  ordinances 
adopted  by  elected,  general  purpose 
legislative  bodies. 

The  Act  also  excludes  from  coverage 
most  employment  practices,  except  in 
federally  funded  public  service 
employment  programs  under  the  Job 
Training  Partnership  Act  (formerly  the 
Comprehensive  Employment  and 
Training  Act  of  1974;  see  29  U.S.C.  1501 
et  seq.).  However,  the  final  regulations 
apply  to  the  Federal  Woric  Study 
Program,  which  is  considered  both 
employment  and  Federal  financial 
assistance.  The  Age  Discrimination  in 
Employment  Act  administered  by  the 
Equal  Employment  Opportunity 
Commission  continues  to  be  the  Federal 
statute  that  prohibits  employment 
discrimination  on  the  basis  of  age. 

C.  Subpart  B  (§§110.10-110.17) 

Section  110.16  states  that  if  a 
recipient  provides  special  benefits  to  the 
elderly  or  children,  the  use  of  those  age 
distinctions  is  presumed  to  be  necessary 
to  the  normal  operation  of  the  program. 
Examples  of  special  benefits  may  be 
special  discounts  or  reduced  fees  for  the 
elderly  in  a  federally  funded  program. 

The  provision  allowing  special 
benefits  has  been  revised  somewhat 
from  that  contained  in  the 
govemmentwide  regulations  and  the 
NPRM  to  make  it  clear  that  special 
benefits  are  presumed  to  be  v«rithin  the 
statutory  exception  applicable  to  actions 
necessary  to  the  normal  operation  of  the 
program.  The  NPRM  and 
govemmentwide  regulations  stated  that 
those  benefits  would  be  presumed  to  be 
voluntary  affirmative  action.  The  new 
wording  follows  the  HHS  regulations  in 
45  CFR  91.17  and  is  consistent  with 
congressional  intent  that  the  normal 
operation  of  programs  properly 
designed  to  provide  special  benefits  for 
the  elderly  or  children  not  be  disturbed. 


Thus,  those  special  benefits  are  entitled 
to  a  presumption  of  validity. 

In  reviewing  special  benefits  in 
specific  cases  to  ensure  that  they  are  in 
net  consistent  with  the  Act  and 
congressional  intent,  ED  will  consider 
the  rationale  for  the  special  benefits,  the 
effect  on  other  individuals,  and  all  other 
relevant  factors.  The  regulations  leave  to 
the  reasonable  discretion  of  the 
recipient  the  definition  of  who  qualifies 
as  "children"  or  "the  elderly"  for 
purposes  of  receiving  a  special  benefit. 

A  new  §  110.17  was  aoded  to  these 
final  regulations  to  clarify  the  Act's 
effect  on  age  distinctions  contained  in 
other  regulations  promulgated  by  ED.  It 
provides  that  age  distinctions  contained 
in  regulations  published  by  ED  are 
presumed  to  be  necessary  to  the 
achievement  of  a  statutory  objective  of 
the  program  to  which  the  regulations 
apply.  It  follows  the  HHSagency- 
specific  regulations  (45  CFR  91.18),  and 
it  creates  the  presumption  that  all  age 
distinctions  contained  in  ED  regulations 
are  consistent  with  the  Act. 

Within  12  months  of  publishing  these 
final  age  regulations,  ED  will  review  age 
distinctions  imposed  on  recipients  by 
its  regulations  and  publish,  for  comment 
in  the  Federal  Register,  an  accounting 
of  the  age  distinctions,  including  a 
justification  for  continuance  or  a  list  of 
those  to  be  eliminated. 

D.  Subpart  C  (§§  1 10.20-1 10.25) 

In  response  to  comments  and  ED's 
review  of  the  NPRM,  §  91.33  of  the 
NPRM,  "Self-evaluation,"  has  been 
revised  and  appears  in  the  final 
regulations  in  $  110.24,  "Recipient 
assessment  of  age  distinctions."  A  self- 
evaluation  is  no  longer  automatically 
required,  although  Hi  may  require  a 
recipient  to  complete  a  self-evaluation 
in  conjunction  with  a  compliance 
review  or  a  complaint  investigation. 
Requiring  a  self-evaluation  by  all  of  ED's 
recipients  employing  more  than  15 
employees  was  deemed  to  be  too 
burdensome.  ED  determined  that  a  more 
effective  and  less  intrusive  way  of 
achieving  the  objective  of  making 
recipients  aware  of  their  responsibilities 
under  the  Act  was  to  add  to  the 
regulations  two  sections,  one  requiring 
assurances  of  compliance  and  the  other 
requiring  a  recipient  to  designate  an 
employee  responsible  for  coordinating 
its  compliance  with  the  Act.  to  provide 
notice  to  beneficiaries,  and  to  adopt 
grievance  procedures. 

Section  110.23  requires  applicants  for 
Federal  financial  assistance  to  complete 
assurances  of  compliance.  The  addition 
of  standard  assurances  is  less 
burdensome  and  less  costly  than  a 
mandatory  self-evaluation.  Assurances 


of  compliance  are  also  required  under 
other  civil  rights  statutes  enforced  by 
ED.  See  34  CFR  100.4, 104.5.  and  106.4. 

Section  110.25.  "Designation  of 
responsible  employee,  notice,  and 
grievance  procedures,"  was  added  to 
further  the  goals  of  the  Act.  As  is  true 
for  §  110.23.  these  responsibilities  are 
already  required  under  other  civil  rights 
statutes  enforced  by  ED.  See  34  CFR 
104.7-104.8  and  106.8-106.9.  By 
designating  an  employee  to  coordinate 
compliance,  a  recipient  helps  to  ensure 
that  it  will  carry  out  its  responsibilities 
under  the  Act  and  these  regulations. 
The  notice  provision,  whereby 
recipients  are  required  to  notify 
beneficiaries  of  information  regarding 
the  provisions  of  the  Act  and  these 
regulations,  helps  ensure  that 
beneficiaries  are  aware  of  their  rights. 
Requiring  recipients  to  have  grievance 
procedures  provides  both  recipients  and 
complainants  the  opportunity  to  resolve 
disputes  at  the  institutional  level. 
However,  filing  a  grievance  with  a 
recipient  will  not  satisfy  the  exhaustion 
requirements  of  the  Act  and  of  these 
regulations  in  §  110.39. 

E.  Subpart  D  (§§  1 10.30-1 10.39) 

In  §  110.32(b),  which  deals  with 
mediation,  the  language  has  been 
modified  to  clarify  that  "meetings"  may 
be  conducted  by  telephone.  Also,  the 
sentence  in  the  NPRM  requiring  at  least 
one  meeting  with  the  mediator  before 
ED  accepts  the  judgment  that  an 
agreement  is  not  possible  has  been 
deleted.  As  a  practical  matter,  if  either 
the  recipient  or  the  complainant  refuses 
to  meet  for  mediation,  there  is  no  point 
in  holding  the  complaint  for  60  days 
before  returning  it  to  ED  for 
investigation.  Section  110.32(e)(3) 
permits  the  mediator  to  return  the 
complaint  if  the  mediator  determines 
that  agreement  cannot  be  reached.  In 
some  cases,  it  may  be  unnecessary  to 
hold  a  meeting  to  determine  that 
agreement  cannot  be  reached. 

The  last  sentence  in  §  110.32(c)  has 
been  revised  to  read,  "ED  takes  no 
further  action  on  the  complaint  unless 
informed  that  the  complainant  or  the 
recipient  fails  to  comply  with  the 
agreement,  at  which  time  ED  reinstates 
the  complaint.  The  italicized  words 
were  added  to  make  clear  that  ED 
neither  monitors  nor  enforces  mediation 
agreements.  A  complainant  must  notify 
ED  that  the  mediation  agreement  is  not 
being  complied  with.  When  ED  is  so 
notified  by  the  complainant,  ED 
reinstates  the  complaint  and 
investigates  whether  the  recipient  is 
complying  with  the  Act  and  these 
regulations.  ED  does  not  investigate 
whether  the  agreement  is  being  fulfilled. 
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Section  110.33  «ras  revised  to  follow 
more  closely  the  govenunentwide 
regulations  in  45  CFR  90.43(c)  (4)  and 
(5)  and  the  proceduies  that  are  used  by 
ED  for  complaints  filed  under  other  civil 
rights  statutes  enforced  by  ED.  Thus,  it 
requires  that,  in  the  initial  investigation. 
ED  use  foct-finding  methods,  including 
discussions  with  the  complainant  and 
the  recipient,  to  establish  the  facts,  and, 
if  possible,  resolve  the  complaint  to  the 
mutual  satisfactioo  of  the  parties. 

in.  Analysis  of  Comments  and  Changes 

More  than  40.000  o^ies  of  the 
proposed  HEW  agency-specific 
regulations  (NPRM)  were  distributed 
during  the  60-day  comment  period 
following  its  pidilication  on  September 
24, 1979.  Informational  meetings  were 
conducted  in  Washington,  DC, 
Wisconsin.  Oregon,  and  Florida  during 
October  and  November  1979.  In 
response  to  the  invitation  for  comments 
in  the  NPRM,  72  parties  submitted 
comments  on  the  proposed  regulations. 
An  analysis  of  the  comments  and  of  the 
changes  in  the  regulations  is  published 
as  appendix  B  to  these  final  regulations. 

IV.  FTamples  of  Hew  ED  Interprets  Om 
Exemptioa  From  and  Exceptions  to  the 
Prohibition  Against  Age  Discrimination 

Although  the  Act  generally  covers  all 
programs  and  activities  that  receive 
Federal  financial  assistance,  it  does  not 
apply  to  age  distincticms  established  by 
laws  that  provide  benefits  or  establish 
criteria  for  participation  on  the  basis  of 
age  or  in  age-relied  t«ins.  In  addition, 
the  Act  and  the  regulations  also  iru:lude 
exceptions  to  the  prohibition  against  age 
discrimination.  If  the  action  reasonably 
takes  into  account  age  as  a  factor 
necessary  to  the  normal  operation  of  a 
program  or  to  the  achievement  of  a 
statutory  objective,  it  is  not  prohibited 
by  the  Act.  Subpart  B  of  the  regulations 
sets  oat  a  feur^part  test  that  must  be 
met. 

The  following  discussion  and 
examples  ilhistnte  the  use  of  standards 
for  detennining  whether  age 
distinctions  are  permissible.  It  is 
important  to  recognize  that  the 
examples  are  simplified  in  order  to 
illustrate  a  particular  point.  The 
examples  are  provided  here  in  response 
to  requests  from  23  commenters  to 
clarify  the  exceptions. 

A.  AgB  Distinctions  "EOablished  Under 
Authority  of  Any  Law"  (§  110.2) 

The  Age  IXscrimination  Act  of  1975 
and  these  regulations  do  not  apply  to 
age  distinctions  "estabU^ied  inider 
authority  of  any  law**  that  provides 
benefits  or  establishes  criteria  for 
participation  on  the  basis  of  age  or  in 


age-related  terms.  The  govenunentwide 
regulations  have  defined  the  term  "any 
law"  to  mean  age  distinctions  contained 
in  a  Federal,  State,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 
Examples  of  age  distinctions  in  Stfite 
and  local  statutes  that  may  aBecX  ED- 
funded  programs  include  age  limits  for 
compulsory  school  attendance  or  the 
provision  of  free  public  education. 

B.  Age  Distinctions  That  Are  Necessary 
to  Normal  Operation  or  to  the 
Achievement  of  a  Statutory  Objective 
(§110.12) 

To  qualify  for  the  normal  operation  or 
statutory  ob)ective  exception,  an  explicit 
use  of  age  must  meet  all  four  parts  of  the 
test  set  out  in  %  110.12,  which  requires 
that— 

(a)  The  age  distinction  must  be  used 
as  a  measure  or  approximation  of  one  or 
more  other  characteristics; 

(b)  The  other  characteristic  or 
characteristics  must  be  measured  or 
approximated  for  the  program  to  operate 
normally  or  meet  its  statutory  objective; 

(c)  The  other  characteristic  or 
characteristics  can  be  reasonably 
measured  or  approximated  by  unng  age; 
and 

(d)  ft  Is  Impractical  to  measure  the 
other  characteristic  ck  characteristics  on 
an  individual  basis. 

Examf^  I :  Permissible  Use  of  Age 
Related  to  Normal  Operation 

An  organization  receiving  financial 
assistance  from  ED  imposes  a  maximum 
age  limit  of  19  on  membendiip.  The 
organization's  primary  objective  is  to 
prepare  youth  to  assume  adult 
responsibility. 

Analysis  c/  the  Use  of  Age 

(a)  Age  is  used  by  the  recipient  as  a 
measure  of  the  period  during  which  its 
activities  are  needed  to  prepare  for  the 
assumption  of  adult  responsibility. 

(b)  The  need  for  the  activities  must  be 
measured  in  order  for  the  organization's 
objective  to  be  met. 

(c)  Age  is  a  reasonable  measure  of  the 
need  for  its  activities. 

(d)  It  is  not  practical  to  measure  this 
need  on  an  individual  basis.  Although 
some  persons  over  the  age  limit  might 
benefit  from  the  organization's  activities 
and  some  persons  within  the  age  limit 
might  not  need  them,  there  is  no 
practical  way  to  identify  these  persons 
individuaUy. 

The  use  of  the  age  limit  passes  all 
parts  of  the  four-pait  test  and,  therefore, 
is  necessary  to  the  normal  operatian  of 
this  recipient's  program. 


Example  2:  Prohibited  Use  of  Age 
Related  to  Normal  Operation 

The  English  department  of  a 
university  receiving  financial  assistance 
from  ED  limits  its  graduate  fellowships 
to  persons  under  age  25.  The  university 
claims  that  the  scholarship  program  is 
designed  to  encourage  talented  but 
relatively  inexperienced  and  untrained 
individuals  to  pursue  graduate  training 
in  the  field  of  English  Uteratura. 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  by  the  recipient  to 
approximate  experience  and  training  in 
English  literatiue. 

(b)  Measurement  of  experience  and 
training  is  necessary  to  the  normal 
operation  of  the  English  department's 
graduate  fellowship  program. 

(c)  Age,  however,  is  not  a  reasonable 
measure  of  an  individual's  experience 
or  training.  Talented  but  inexperienced 
and  untrained  individuals  of  all  ages 
may  be  seeking  graduate  aid  through  the 
university's  English  department.  The 
use  of  age  fails  this  part  of  the  test. 

(d)  Ejq>erience  and  training  in  the 
field  of  English  literatiue  can  reasonably 
be  measured  directly  on  an  individual 
basis.  The  use  of  age  /ai7s  this  part  of  the 
test. 

The  age  limitation  does  not  pass 
either  part  (c)  or  part  (d)  of  the  four-part 
test.  Therefore,  the  use  of  age  is  not 
necessary  to  the  normal  operation  of  the 
English  department's  graduate 
fellowship  program. 

Example  3:  ProhU»ted  Use  of  Age 
Related  to  Statutory  Objectives 

The  purpose  of  the  Adult  Education 
Act  is  to  provide  education  that  will 
enable  all  adults  to  continue  their 
education  to  at  least  the  level  of 
secondary  sdioolcompletion  and 
enable  them  to  become  more 
employable,  productive,  and 
responsible  citizens.  The  Act  defines  an 
adult  as  "any  individual  who  has 
attained  the  age  of  16."  A  recipient  gives 
priority  to  applicants  aged  16  to  35  for 
enrollment  in  its  adult  education 
program  because  they  are  more  likely  to 
find  employment  subsequent  to 
completion  of  the  program  than  aidst 
persons. 

Analysis  of  the  Use  of  Age 

(a)  The  upper  age  limit  of  35  is  used 
as  an  approximation  of  emplojralulity  in 
adults. 

(b)  It  is  not  naoessary  to  measure 
applicants'  employ«bility  to  achieve  the 
statutory  objective.  Although  the  statute 
requires  that  adult  education  make  an 
effort  to  improve  employability  in 
adults,  it  does  not  restrict  partidpation 
to  only  those  with  the  highest  potential 
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for  employment.  The  use  of  age  fails  this 
part  of  the  test. 

(c)  Age  is  not  a  reasonable  roeasxue  of 
a  higher  level  of  employability.  Persons 
over  age  35  may  be  as  employable  as 
those  under  35.  The  use  of  age  35  fails 
this  part  of  the  test. 

(d)  It  is  impractical  to  measure 
directly  each  individual's  employment 
potential. 

The  provision  of  priority 
consideration  to  applicants  between  the 
ages  of  16  and  35  for  admission  to  adult 
education  programs  does  not  pass  either 
part  (b)  or  part  (c)  of  the  test.  Therefore, 
it  is  not  necessary  to  achieve  the 
statutory  objective  of  the  AduH 
Education  Act. 

C  Tiie  Use  of  Reasonable  Factors  Other 
Than  Age  (§110.13) 

The  Act  permits  a  recipient  to  take  an 
action  that  is  based  on  "reasonable 
factors  other  than  age."  However,  to 
justify  rules  or  operating  procedures 
that  disadvantage  any  age  group  when 
age  is  not  explicitly  mentioned, 
recipients  must  demonstrate  that  these 
rules  or  procedures  have  a  "direct  and 
substantial"  relationship  to  specific 
program  objectives. 

Example  4:  Permissible  Use  of 
Reasonable  Factors  Other  Than  Age 

A  federally  assisted  skill  training 
program  uses  a  physical  fitness  test  for 
selecting  participants  to  train  for  a 
certain  job.  The  job  involves  frequent 
heavy  lifting  and  other  demands  for 
physical  strength  and  stamina.  Even 
though  older  persons  might  fail  the  test 
more  frequently  than  yoimger  persons, 
the  physical  fitness  test  measures  a 
characteristic  that  bears  a  direct  and 
substantial  relationship  to  the  job  for 
which  persons  are  being  trained,  and. 
therefore,  is  permissible  under  the  Act. 

Example  5:  Prohibited  Use  of  Factors 
Other  Than  Age 

A  federally  assisted  skill  training 
program  uses  a  physical  fitness  test  as 
a  factor  for  selecting  participants  to  train 
for  clerical  skills.  The  physical  fitness 
test  assesses  physical  strength  and 
stamina.  The  recipient  claims  that 
persons  who  pass  the  test  are  likely  to 
do  better  work  than  those  who  are 
unable  to  pass  the  test.  Even  if  this  were 
true,  the  relationship  between  the 
requirements  of  the  test  and  the 
requirements  of  the  type  of  job  for 
which  training  is  being  ofiisred  is  not 
direct  and  substantial.  That  relationship 
is  so  tenuous  and  limited  that  it  will  not 
justify  the  test's  age  discriminatory 
effect.  In  this  situation,  use  of  the  test 
is  not  permissible  under  the  Act. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  require  a  regulatory  flexibility 
analysis  of  these  regulations  because  the 
NPRM  was  published  before  January  1, 
1981.  However,  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  will  not  impose  any 
significant  new  recordkeeping 
requirements  or  compliance  costs  on 
recipients  that  are  either  small  or  large 
entities. 

Paperwork  Reduction  Act  of  1980 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.3(c),  the  information  contained  in 
these  regulations  is  not  subject  to  the 
Office  of  Management  and  Budget 
review  and  approval. 

List  of  Subjecto  in  34  CFR  Part  110 

Administrative  practice  and 
procedure,  Adult  education.  Age 
discrimination.  Children,  Qvil  rights. 
Education  Department,  Grant 
programs — education.  The  elderly. 

Dated:  July  16, 1993. 
Richard  W.  Riky, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  part  110  to  read  as  follows: 

PART  110— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  DEPARTMENT 
OF  EDUCATION  PROGRAMS  OR 
ACnVITIES  RECEIVING  FEDERAL 
HNANCIAL  ASSISTANCE 

Subpart  A   Oenefel 

s«c 

110.1  What  it  the  purpose  of  ED't  age 
discrimination  regulations? 

110.2  To  what  programs  do  these 
regulations  applyT 

110.3  What  definitions  apply? 

Subpart  B— Standards  for  Detemtlning  Age 
Discrimination 

110.10  Rules  against  age  discrimination. 

110.11  Definitions  of  "normal  operation" 
and  "statutory  objective." 

110.12  Exceptions  to  the  rules  against  age 
discrimination:  Noraial  operation  or 
statutory  objective  of  any  program  or 
activity. 


110.13  Exceptions  to  the  rules  against  age 
discrimination:  Reasonable  factor*  other 
than  age. 

110.14  Burden  of  proof, 

110.15  Affirmative  action  by  recipients. 

110.16  Special  benefits  for  children  and  tbr 
elderly. 

110.17  Age  distinctions  contained  in  ED's 
regulations. 

Subpart  C—Outiee  of  ED  Redpienls 

110.20  General  responsibilities. 

110.21  Notice  to  subrecipients. 

110.22  Information  requirements. 

110.23  Assurances  required. 

110.24  Recipient  assessment  of  age 
distinctions. 

1 10. 25  Designation  of  responsible 
employee,  notice,  and  grievance 
procedures. 

Sul>part  D— Investigation,  Concfliation,  and 
Enforcement  Procedures 

110.30  Compliance  reviews. 

110.31  Complaints. 

110.32  Mediation. 

110.33  Investigation. 

110.34  Prohibition  against  intimidation  or 
retaliation. 

110.35  Compliance  procedure. 

110.36  Hearings,  decisions,  and  post- 
termination  proceedings. 

110.37  Procedure  for  disbursal  of  funds  to 
an  alternate  recipient 

110.38  Remedial  action  by  recipients. 

110.39  Exhaustion  of  administrative 
remedies. 

Authority:  42  U.S.C  6101  et  $eq..  unless 
otherwise  noted. 

Subpart  A— General 

f  110.1    What  is  the  purpose  of  ED'S  age 
discrimination  regulations? 

The  purpose  of  these  regulations  is  to 
set  out  ED's  rules  for  implementing  the 
Age  Discrimination  Act  of  1975.  The 
Act  prohibits  discrimination  on  the 
basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
The  Act  permits  federally  assisted 
programs  and  activities,  and  recipients 
of  Federal  funds,  to  continue  to  use  age 
distinctions  and  factors  other  than  age 
that  meet  the  requirements  of  the  Act 

(Authority:  42  U.S.C  6101-6103) 

1110.2   To  wtiat  programs  do  theee 
regulations  apply? 

(a)  These  regulations  apply  to  any 
program  or  activity  receiving  Federal' 
financial  assistance  from  ED. 

(b)  These  regulations  do  not  apply 
to— 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
that— 

(i)  Provides  any  benefits  or  assistance 
to  persons  based  on  age; 

(li)  Establishes  criteria  for 
participation  in  age-related  terms;  or 
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(iii)  Datcrlbes  intended  beneficiaries 
or  target  groups  in  age-related  terms;  or 

(2)  Any  employment  practice  of  any 
employer,  empiojrinent  agency,  labor 
organization,  or  any  iaborHnanagement 
joint  apprenticeship  training  program, 
except  any  program  or  activity  receiving 
Federal  financial  assistance  for 
employment  under  the  }ob  Training 
Partnership  Act  (29  U.S.C.  1501  et  seq.). 

(Authority:  42  U^C  6103) 

flioa   Whet deinW owe lyptyT 
The  following  definitions  apply  to 

these  regulations:  Act  means  the  Age 
Discrimination  Act  of  1975,  as  amended 
(Title  m  of  Pub.  L.  94-135). 

Action  means  any  act,  activity,  policy, 
ru|e,  standard,  or  method  of 
administration,  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

Age  means  bow  old  a  person  is,  or  the 
number  of  years  from  the  date  of  a 
person's  birth. 

Age  distinction  means  any  action 
using  age  or  an  age-related  term. 

Age-related  term  means  a  word  or 
words  that  necessarily  imply  a 
particular  age  or  range  of  ages  (e.g.. 
"children."  "adult."  "older  persons." 
but  not  "student"  or  "grade"). 

Agency  means  a  Federal  department 
or  agency  that  is  empowered  to  extend 
financial  assistance. 

Applicant  for  Federal  financial 
assistance  means  one  who  submits  an 
application,  request,  or  plan  required  to 
be  approved  by  a  Department  official  or 
by  a  recipient  as  a  condition  to 
becoming  a  recipient  or  subrecipient. 

Department  means  the  United  States 
Department  of  Education. 

ED  means  the  United  States 
Department  of  Education. 

Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  whidi  ED  provides  or 
otherwise  makes  available  assistance  in 
the  form  of —  I 

(a)  Funds:  r 

(b)  Services  of  Federal  personnel:  or 

(c)  Real  and  personal  property  or  any 
interest  in  or  use  of  property, 
including — 

(1)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration:  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

Bedpient  means  any  State  or  its 
poUtical  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivisioB.  any  piiblic  or  private 


agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  from  ED  is 
extended,  directly  or  through  another 
recipient  "Recipient"  includes  any 
successor,  assignee,  or  transferee  of  a 
recipient,  but  excludes  the  ultimate 
beneficiary  of  the  assistance. 

Secretary  means  the  Secretary  of 
Education,  or  his  or  her  designee. 

Subrecipient  means  any  of  the  entities 
in  the  definition  of  "recipient"  to  which 
a  recipient  extends  or  passes  on  Federal 
financial  assistance.  A  subrecipient  is 
generally  regarded  as  a  recipient  of 
Federal  financial  assistance  and  has  all 
the  duties  of  a  recipient  in  these 
regulations. 

United  States  means  the  fif^y  States, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia.  Guam,  the  Virgin 
Islands,  American  Samoa.  Wake  Island, 
the  Trust  Territory  of  the  Pacific  Islands, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  territories  and 
possessions  of  the  United  States. 

(Authority:  42  U.S.C.  6103) 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

1110.10    Rulse  against  age  discrtminelton. 

The  rules  stated  in  this  section  are 
subject  to  the  exceptions  contained  in 
§§110.12  and  110.13  of  these 
regulations. 

(a)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

(b)  Specific  rules.  A  recipient  may 
not,  in  any  program  or  activity  receiving 
Federal  financial  assistance,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  use  age  distinctions  or 
take  any  other  actions  that  have  the 
effect,  on  the  basis  of  age,  of — 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under 
a  program  or  activity  receiving  Federal 
financial  assistance:  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  Other  forms  of  discrimination.  The 
specific  forms  of  age  discrimination 
listed  in  paragraph  (b)  of  this  section  do 
not  necessarily  constitute  a  complete 
list. 

(Authority:  42  U.S.C  6101-6103) 


f110.11    DeHnMoneefnermeloperelien'' 
and  "statutory  obiective." 

For  purposes  of  these  regulations,  the 
terms  "normal  operation"  and 
"statutory  objective"  have  the  following 
meanings: 

(a)  Normal  operation  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  Statutory  objective  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute. 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

(Authority:  42  U.S.C  6103) 

f  110.12    Exoaptione  to  tlie  rutee  agalnel 
age  discrimination:  Normal  operation  er 
statutory  ot>{ectivc  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  110.10 
if  the  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  o[>eration  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if — 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  othw  characteristic  or 
characteristics  must  be  measured  or 
approximated  in  order  for  the  normal 
operation  of  the  program  or  activity  to 
continue,  or  to  achieve  any  statutory 
objective  of  the  program  or  activity; 

(c)  The  other  characteristic  or 
characteristics  can  be  reasonably 
measured  or  approximated  by  the  use  of 
age;  and 

(d)  The  other  characteristic  or 
characteristics  are  impractical  to 
measure  directly  on  an  individual  basis. 

(Authority:  42  U.S.C  6103) 

f  110.13    Exceptions  to  ttw  rules  againsi 
age  discriminaUon:  Reasonable  factors 
other  than  i 


A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  110.10 
that  is  based  on  a  factor  other  than  age. 
even  though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

(Authority:  42  U.S.C.  6103) 


UMI 
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f  110.14    Burdwtofpraof. 

The  burden  of  proving  that  an  age 
distinction  or  othar  action  falls  within 
the  exceptions  outlined  in  §§  110.12  and 
110.13  is  on  the  recipient  of  Federal 
financial  assistance. 

(Authoritjr  42  U.SXI  6104) 

f  110.15    Affianaiive  action  by  racipiants. 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  Xake 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient's 
program  or  activity  on  the  basis  of  age. 

(AudnritT:  42  U.S.C  6103) 

i1iai6    Special  bwMfHs  for  ohUdren  and 
iheeldarty. 

If  a  recipient  operating  a  program 
provides  special  benefits  to  the  elderly 
or  to  children,  the  use  of  age 
distinctions  is  presumed  to  be  necessary 
to  the  normal  operation  of  the  program, 
notwithstanding  the  provisions  of 
§110.12. 

(Authority:  42  U.S.C  6103) 

S  110.17    Age distbictiona conUlnMlIn 
ED'a  regulation*. 

Any  age  distinction  contained  in 
regulations  issued  by  ED  is  presumed  to 
be  necessary  to  the  achievement  of  a 
statutory  objective  of  the  program  to 
which  the  regulations  apply, 
notwithstanding  the  provisions  of 
§110.12. 

(Authority:  42  U.&JC  6103) 

Subpart  C— Duties  of  ED  Recipients 

§110.20    General  rasponaibiiMes. 
Each  ED  recipient  has  primary 
responsibility  for  ensuring  that  its 
programs  and  activities  are  in 
compUanoe  with  the  Act  and  these 
regulations  and  shall  take  steps  to 
eliminate  violations  of  the  Act.  A 
recipient  also  has  responsibility  to 
maintain  records,  provide  information, 
and  to  afford  ED  access  to  its  records  to 
the  extent  required  for  ED  to  determine 
whether  the  recipient  is  in  compliance 
with  the  Act  and  these  regulations. 
(Authority:  42  U.S.C.  6103) 

1110.21    Notice  to  BuforadpiMits. 

If  the  recipient  initially  receiving 
fonds  makes  the  fonds  available  to  a 
subrecipient,  the  recipient  shall  notify 
the  subiecipient  of  its  obligations  under 
the  Act  and  tiiese  regulations. 

(Authority:  42  U.S.C  6103) 

f  110.22   IntecmaUan  raquiiamsnta. 

Each  redptent  shall — 

(a)  Pnjvtde  ED  with  information  that 
ED  determines  is  necessary  to  ascertain 


whether  the  recipient  is  in  compliance 
with  the  Ad  and  these  regulations;  and 
(b]  Permit  reasonable  access  by  ED  to 
the  books,  records,  accounts,  reports, 
and  other  recipient  facilities  and 
sources  of  information  to  the  extent  ED 
determines  is  necessary  to  ascertain 
whether  a  recipient  is  in  compliance 
with  the  Act  and  these  regulations. 
(Authority:  42  U.S.C  6103) 


fllO.21 

(a)  Assumnces.  An  applicant  for 
Federal  financial  assistance  for  a 
program  or  activity  to  whidi  these 
regulations  apply  shall  sign  a  written 
assurance,  on  a  form  specified  by  ED, 
that  the  program  will  be  operated  in 
compliance  with  these  regulations.  An 
applicant  may  incorporate  this 
assurance  by  reference  in  subsequent 
applications  to  ED. 

lb)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance 
extended  in  the  form  of  real  property  or 
to  provide  real  property  or  structures  on 
the  property,  the  assurance  will  obligate 
the  recipient  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  real 
property  or  structures  are  used  for  the 
purpose  for  which  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 

(2)  In  the  case  of  Federal  financial 
assistance  eictended  to  provide  personal 
property,  the  assurance  will  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property. 

(3)  la  all  other  cases  the  assurance 
will  obligate  the  recipient  for  the  period 
during  which  Federal  financial 
assistance  is  extended. 

(c)  Covenants.  (1)  If  Federal  financial 
assistance  is  provided  in  the  form  of  real 
property  or  interest  in  the  property  bom 
ED.  the  instrument  eflecting  or 
recording  this  transfer  must  contain  a 
covenant  running  with  the  land  to 
assure  nondiscrimination  for  the  period 
during  which  the  real  property  is  used 
for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits. 

(2)  If  no  transfer  of  property  is 
involved  but  property  is  purdiased  or 
improved  mth  Federal  financial 
assistance,  the  recipient  ^all  agree  to 
include  the  covenant  described  in 
paragraph  (b)(2)  of  this  section  in  tfie 
instrument  effecting  or  recording  any 
subsemient  transilBr  of  the  property. 

(3)  It  Federal  financial  assistance  is 
provided  in  the  form  of  real  property  or 
interest  in  the  property  from  ED,  the 
covenant  must  also  include  a  condition 


coupled  with  a  right  to  be  reserved  by 
ED  to  revert  title  to  the  property  in  die 
event  of  a  breach  of  Ihe  covenant.  If  a 
transferee  of  reel  property  proposes  to 
mortg^e  or  otherwise  encumber  the 
real  property  as  security  for  financing 
construction  of  new.  or  improvement  of 
existing,  facilities  on  the  property  for 
the  purposes  for  which  the  property  was 
transferred,  ED  may.  upon  request  of  the 
transferee  and  if  necessary  to 
accomplish  that  financing  and  upon 
conditions  that  ED  deems  appropriate, 
agree  to  forbear  the  exercise  of  the  right 
to  revert  title  for  as  long  as  the  lien  of 
the  mortgage  or  other  encumbrance 
remains  effiective. 

(Authority:  42  U.S.C  6103) 


|110>4    Recipient 
distinctiona. 


aaaeMmant  of  mm 


(a)  As  part  of  a  compliance  review 
under  §  110.30  or  a  complaint 
investigation  under  §  110.31,  ED  may 
require  a  recipient  employing  the 
equivalent  of  15  or  more  foU-time 
employees  to  complete  a  written  aell^ 
evaluation,  in  a  manner  specified  by  ED. 
of  any  age  distinction  imposed  in  its 
program  or  activity  receiving  Federal 
financial  assistance  from  ED  to  assess 
the  recipient's  compliance  with  the  Act 

(b)  Whenever  an  assessment  indicates 
a  violation  of  the  Act  or  these 
regulations,  the  recipient  shall  take 
corrective  action. 

(Authority:  42  U.S.C  6103) 

§110.25    Destgoatfen  of  responsible 
•mployae,  notioa,  and  grievance 
proceduraa. 

(a)  Designation  of  responsible 
employee.  Eadi  recipient  shall  designate 
at  least  one  employee  to  coordinate  its 
efforts  to  comply  with  and  carry  out  its 
responsibilities  under  the  Act  and  these 
regulations,  including  investigation  of 
any  complaints  that  the  recipient 
receives  alleging  any  actions  that  are 
prohibited  by  the  Act  and  these 
regulations. 

(b)  Notice.  A  recipient  shall  notify  its 
beneficiaries,  in  a  continuing  manner,  of 
information  regarding  the  provisions  of 
the  Act  and  these  regulations  and  their 
applicability  to  specific  programs.  The 
notification  must  also  identify  the 
responsible  employee  by  name  or  title, 
address,  and  telephone  number. 

(c)  Grievance  procedures.  A  recipient 
shall  adopt  and  publish  grievance 
procedures  providing  for  prompt  and 
equitable  resolution  of  complaints 
alleging  any  action  that  would  be 
prohibited  by  the  Act  or  these 
regulations. 

(Authority:  42  U.S.C  6103) 
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Subpert  D-liiweaUgeMoo,  ConcHleUon, 
and  Enforcement  Procedure* 


UMI 


fiioiao 

(a)  ED  may  conduct  compliance 
reviews,  pre-award  reviews,  and  other 
similar  procedures  that  permit  ED  to 
investigate  and  correct  violations  of  the 
Act  and  of  these  regulations.  ED  may 
conduct  these  reviews  in  the  absence  of 
a  complaint  against  a  redpient.  The 
review  may  be  as  comprehensive  as 
necessary  to  determine  whether  a 
violation  of  these  regulations  occurred. 

(b)  If  a  compliance  review  or  pre- 
award  review  indicates  a  violation  of 
the  Act  or  these  regulations,  ED 
attempts  to  achieve  voluntary 
compuanca  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved.  ED 
arranges  for  enforcement  as  described  in 
§110.35. 

(Authority:  42  U.S.C  6103)         j 

111031    Compiainls. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  complaint  with  ED  alleging 
discrimination  prohibited  by  the  Act  or 
by  these  regulations  based  on  an  action 
occurring  on  or  after  July  1, 1979.  A 
complainant  shall  file  a  complaint 
within  180  days  from  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  discrimination.  However,  for 
good  cause  shown,  ED  may  extend  this 
time  limit. 

(b)  ED  attempts  to  facilitate  the  filing 
of  complaints,  if  possible,  by— 

(1)  Accepting  as  a  complete  complaint 
any  written  statement  that  identifies  the 
parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alle^  violation,  describes  generally 
the  action  or  practice  complained  of, 
and  is  signed  by  the  complainant; 

(2)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  complete 
complaint; 

(3)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  these  reflations; 

(4)  Notifying  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure;  and 

(5j  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  ED  for  information 
and  assistance  regarding  the  complaint 
resolution  process. 

(c)  A  complaint  is  considered  to  be 
complete  on  the  date  that  ED  receives 
all  the  information  necessary  to  process 
it.  as  described  in  paragraph  (b)(1)  of 
this  section. 


(d)  ED  returns  to  the  complainant  any 
complaint  outside  the  Jiuisdiction  of 
these  regulations  and  states  the  reason 
or  reasons  why  it  is  outside  the 
jurisdiction  of  the  regulations. 

(Authority:  42  U.S.C  6103) 


f110J2 

(a)  ED  promptly  refera  to  the  Federal 
Mediation  and  Conciliation  Service  or 
to  the  mediation  agency  designated  by 
the  Secretary  of  Health  and  Human 
Services,  all  complaints  that — 

(1)  Fall  within  the  jurisdiction  of  the 
Act  and  these  regulations,  unless  the  age 
distinction  complained  of  is  clearly 
%vithin  an  exemption  under  $  110.2(b); 
and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or  to 
make  an  informed  judgment  that  an 
agreement  is  not  possible.  The  recipient 
and  the  complainant  need  not  meet  with 
the  mediator  at  the  same  time,  and  the 
meeting  may  be  conducted  by  telephone 
or  other  means  of  effective  dialogue  if  a 
personal  meeting  between  the  party  and 
the  mediator  is  impractical. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  and  recipient  sign  it.  The 
mediator  shall  send  a  copy  of  the 
agreement  to  ED.  ED  takes  no  further 
action  on  the  complaint  unless  informed 
that  the  complainant  or  the  recipient 
fails  to  comply  with  the  agreement,  at 
which  time  ED  reinstates  the  complaint. 

(d)  The  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  coiuse  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 
the  mediation  process  without  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  The  mediation  will  proceed  for  a 
maximum  of  60  days  after  a  complaint 
is  filed  with  ED.  Mediation  ends  if— 

(1)  60  days  elapse  from  the  time  the 
complaint  is  received; 

(2)  Prior  to  the  end  of  the  60-day 
period,  an  agreement  is  reached;  or 

(3)  Prior  to  the  end  of  the  60-day 
period,  the  mediator  determines  that 
agreement  caimot  be  reached. 

(f)  The  mediator  shall  return 
unresolved  complaints  to  ED. 

(Authority:  42  U.S.C  6103) 


fllOSS    Invaatlgstioii. 

(a)  Initial  investigation.  ED 
investigates  complaints  that  are 
unresolved  after  mediation  or  reopened 
because  of  a  violation  of  the  mediation 
agreement.  ED  uses  methods  during  the 
investigation  to  encourage  voluntary 
resolution  of  the  complaint,  includbig 
discussions  with  the  complainant  and 
recipient  to  establish  the  facts  and.  if 
possible,  resolve  the  complaint  to  the 
mutual  satisfaction  of  the  parties.  ED 
may  seek  the  assistance  of  any  involved 
State,  local,  or  other  Federal  program 
agency. 

(b)  Formal  investigation,  conciliation, 
and  hearing.  If  ED  cannot  resolve  the 
complaint  during  the  early  stages  of  the 
investigation,  ED  completes  the 
investigation  of  the  complaint  and 
makes  formal  findings.  If  the 
investigation  indicates  a  violation  of  the 
Act  or  these  regulations,  ED  attempts  to 
achieve  voluntary  compliance.  If  ED 
cannot  obtain  voluntary  compliance.  ED 
begins  enforcement  as  described  in 
§110.35. 

(Authority:  42  U.S.C  6103) 

1110.34  Prohibition  against  Intimidation 
or  retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who — 

(a)  Attempts  to  assert  a  right  protected 
by  the  Act  or  these  regulations;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
ED's  investigation,  conciliation,  and 
enforcement  process. 

(Authority:  42  U.S.C  6103) 

1 1 1 0.35  Compliance  procedure. 

(a)  ED  may  enforce  the  Act  and  these 
regulations  under  §  110.35(a)  (1)  or  (2) 
through — 

(1)  Termination  of,  or  refusal  to  grant 
or  continue,  a  recipient's  Federal 
financial  assistance  from  ED  for  a 
program  or  activity  in  which  the 
recipient  has  violated  the  Act  or  these 
regulations.  The  determination  of  the 
recipient's  violation  may  be  made  only 
after  a  recipient  has  had  an  opportunity 
for  a  hearing  on  the  record  before  an 
administrative  law  judge. 

(2)  Any  other  means  authorized  by 
law,  including,  but  not  limited  to— 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipient  created  by  the  Act  or 
these  regulations;  or 

(ii)  Use  of  any  requirement  of  or 
referral  to  any  Federal.  State,  or  local 
government  agency  that  will  have  the 
efliect  of  correcting  a  violation  of  the  Act 
or  of  these  regulations. 
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(b)  ED  limits'  any  termination  or 
refusal  under  §  110.35(a)(1)  to  the 
particular  recipient  and  to  thaparticuiar 
program  or  activity  ED  finds  in  violation 
of  the  Act  or  these  regulations.  ED  will 
not  tjase  any  part  of  a  termination  on  a 
finding  mth  reelect  to  any  program  or 
activity  that  does  not  receive  Federal 
financial  assistance  bom  ED. 

(c)  ED  takes  no  action  und^ 
paragraph  (a)  of  this  section  until — 

(ifED  has  advised  the  recipient  of  its 
failure  to  comply  with  the  Act  or  with 
these  regulations  and  has  determined 
that  volimtary  compliance  cannot  be 
obtained;  and 

(2)  Thirty  days  have  alapsed  after  the 
Secretary  has  sent  a  written  report  of  the 
circumstances  and  groimds  of  the  action 
to  the  connnitteeB  of  &e  Congress 
having  legislative  jurisdiction  over  the 
Federal  program  or  activity  involved. 
The  Secretary  files  a  report  if  any  action 
is  taken  under  §  110.35(a)(1). 

(d)  The  Secretary  also  may  defer 
granting  new  Federal  financial 
assistance  fivm  ED  to  a  recipient  if 
termination  proceedings  in 

§  110.35(a)(1)  are  initiated. 

(1)  New  Federal  financial  assistance 
from  ED  includes  all  assistance  for 
which  ED  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  ED  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  phor  to 
the  initiation  of  termination 
proceedings. 

(2)  ED  does  not  begin  a  deferral  until 
the  redpiant  has  received  a  notice  of  an 
opportimity  For  a  hearing  under 

§  110.35(a)(1)-  A  deferral  may  not 
continue  for  more  than  60  days  unless 
a  hearing  has  begim  wtthin  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  ED.  A  deferral  may  not 
continue  for  more  than  30  days  after  the 
close  of  the  hearing,  unless  the  hearing 
results  in  a  finding  against  the  recipient. 

(Authority:  42  U.S.Q  6104) 

fllOM    Hearings,  dec  Went,  and  peel- 
tsfinnetion  proceedinge. 

(a)  The  following  ED  procedural 
provisions  applicable  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  also  apply  to 
ED's  enforcement  of  tfieae  regulations: 


34  CFR  100.9  and  100.10  and  34  CFR 
part  101. 

(b)  Action  taken  under  section  305  of 
the  Act  is  subject  to  judicial  review  as 
provided  by  section  306  of  the  Act 
(Authority:  42  U.S.C  6104-6105) 


f1t<U7 

to  an 


«ordisiMrselelliinds 


(a)  If  the  Secretary  withholds  hinds 
from  a  recipient  under  these  regulations, 
the  Secretary  may  disburse  the  funds 
withheld  directly  to  an  alternate 
recipient:  any  public  or  nonprofit 
private  organization  or  agency,  or  State 
or  jpolitical  subdivision  of  the  State. 

(b)  llie  Secretary  requires  any 
altwnate  redpisnt  to  (£amonstrate^ 

(1)  The  ability  to  comply  with  the  Act 
and  these  reflations;  cuid 

(2)  The  ability  to  adiieve  the  goals  of 
the  Federal  statute  authorizing  the 
pro-am  or  activity. 

(Authority:  42  U.S.C.  6104) 

{ 110.38   ReineMel  actfon  by  isclplents. 

IfED  finds  that  a  recipient  has 
disrriminated  on  the  baisis  of  age,  the 
recipient  shall  take  any  remedial  action 
that  ED  may  requixe  to  overcome  the 
effects  of  the  discrimination.  If  another 
redpiant  exsrdses  control  over  the 
redpioit  that  has  discriminated  or  if  the 
entity  that  has  discriminated  is  a 
subrecipient,  both  recipients  or 
recipient  and  subredpient  may  be 
required  to  take  remmiial  action. 

(Authority:  42  U.S£.  6103) 

1110.39    Exhaustion  of  administrative 


(a)  A  complainant  may  file  a  dvil 
action  folloiring  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  ejdiausted 
if— 

(1)  One  hundred  eighty  days  have 
elapsed  since  the  complainant  filed  the 
complaint  with  ED,  and  ED  has  made  no 
finding  with  regard  to  the  complaint;  or 

(2)  ED  issues  any  finding  in  ravor  of 
theredpient 

(b)  IfED  fails  to  make  a  finding  «vithin 
180  days  or  issues  a  finding  in  fevor  of 
tiie  redpient.  ED  promptly — 

(1)  Aovises  the  complainant  of  tills 
fed; 

(2)  Advises  tiie  complainant  of  his  or 
her  rigiht  to  brhig  a  dvil  action  for 
injuncdve  relief;  and 

(3)  frifuiuB  tile  complainant-^ 

(i)  That  a  dvil  action  can  be  brou^ 
onfy  in  a  United  States  distrid  court  for 


the  district  in  which  the  redpient  is 
found  or  transacts  business; 

(ii)  That  a  complainant  prevailing  in 
a  dvil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  these 
costs  must  be  demanded  in  the 
complaint  filed  with  the  court; 

(iii)  That  before  commencing  the 
action,  the  complainant  shall  give  30 
days  notice  by  rsgistered  mail  to  the 
Secretary,  the  Secretuy  of  Health  and 
Human  Services,  the  Attorney  General 
of  the  United  States,  and  the  recipient; 

(iv)  That  the  notice  shall  state  the 
alleged  violation  of  the  Ad,  the  relief 
requested,  the  court  in  which  the  action 
will  be  brought,  and  whether  or  not 
attorney's  fees  are  demanded  in  the 
event  the  complainant  prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  adion  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subjed  of  a  pending 
action  in  any  court  of  the  United  StatM. 

(Authority:  42  U.S.C  6104) 

Appendix  A — Age  Distindions  in 
Statutes  Affecting  Finandal  Assistance 
Administered  by  ED 

NotK  This  appendix  will  act  be  codified  in 
the  Code  of  Federal  Reigulations 

Section  90.31(f)  of  the 
govemmentwide  regulations  requires 
each  Federal  agency  to  publish  an 
appendix  to  its  final  age  discrimination 
regulations  containing  a  list  of  each  age 
distinction  in  a  Federal  statute  or  in 
regulations  affecting  financial  assistance 
administered  by  the  agency.  Tliis 
appendix  contains  age  distinctions 
found  in  Federal  statutes,  as 
adrninlstered  by  the  Department  of 
Education.  Emphasis  has  been  added  to 
indicate  the  statutory  age  distinction. 
The  appendix  contains  the  following 
tables: 

O^ice  of  Bilingual  Education  and 

Minority  Languages  Affairs. 
Office  of  Educational  Research  and 

Improvement. 

Office  of  Elementary  and  Secondary 

Education. 
Ofilce  of  Postsecondary  Education. 
Office  of  Special  Education  and 

Rdaabilitative  Services. 
Office  of  Vocational  and  Adult 

Education. 
General  Provisions. 
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.     I  Office  of  Bilingual  Education  and  Minority  Languages  Affairs 

AGE  Distinctions  in  Statutes  Affecting  Financial  assistance  Administered  by  ED 


Program 


Transition  Pny 
gram  for  R«fu- 
gaaCNidran. 

Emergency  Immi- 
grant Education 


Bimgual  Edu- 
cation. 


Bilingual  Edu- 
cation. 


Statute 


TMe  III.  Refcigs*  Act  of  1960, 
Pub.  L.  96-212.  as  amended; 
8  U.S.C.  1522. 

TMe  VI,  Emergency  bnmigranl 
Education  Ad  of  1984,  Pub.  L. 
96-511,  as  amended  by  Pub. 
L  100-297.  20  U.S.C.  3121- 
31X. 


TiHe  VII.  Elemerrtaiy  and  Sec- 
ondary Education  Act  of  1965, 
Pub.  L  8»-10  (Bilingual  Edu- 
cation Act),  as  amerxjed  by 
Pub.  L  100-297,  20  U.S.C. 
3281-3341. 


Section  and  age  distinction 


Sec.  311(a)(2)(d)  authorizes  grants  and  contracts  for  projects  "lo 
provide  spedd  educational  sendees  (including  English  lan- 
guage training)  to  refugee  chidnn  in  elementary  and  second- 
ary schools  whera  a  demonstrated  need  has  been  shown". 

Sec.  4401  delbies  the  term  Immigrant  chUOmT 


TiHe  VII,  Elementary  and  Sec- 
ondary Education  Act  of  1965, 
Pub.  L.  8»-10  (Bilinguai  Edu- 
cation Act),  as  amended  by 
Pub.  L.  100-297,  20  U.S.C. 
3281-3341.. 


Sec.  4407(a)  states  that  fomwla  payments  to  State  education 
agencies  made  under  this  Act  may  be  used  for  "supplementary 
educational  services  and  costs  *  *  *  for  Immigrant  chUdnn  en- 
rolled in  the  elementary  and  secondary  public  schoots". 

Sec.  7002(a).  In  order  to  establish  an  equal  educational  oppor- 
tunity for  al  children  and  to  promote  educational  excellence,  K 
is  the  policy  of  the  United  States  "(A)  to  encourage  the  estab- 
lishment and  operation,  where  appropriate,  of  educational  pro- 
grams using  bilinguai  educational  practices,  techniques  and 
methods.  (B)  to  encourage  the  establishment  of  special  alter- 
native instructional  programs  tor  students  of  limited  English  pro- 
ficiency *  *  *  (C)  for  tftose  purposes,  to  provide  financial  as- 
sistance to  [State  arxl  local  educational  agencies].  Institutions 
of  higher  education,  and  community  organizations". 

This  section  states:  "The  progranr»  assisted  *  *  *  include  pro- 
grams In  elementary  and  secondary  schools  as  wel  as  related 
pnschool  and  adult  progrwns  *  *  *  with  particular  attention  to 
children  having  the  greatest  need". 

Sec.  7003(a)(7)  defines  a  "family  English  literacy  program"  as  "a 
program  of  Instruction  designed  to  help  limited  English  pro- 
ficient adults  and  out-of-schod  youfh  achieve  competence  in 
ttie  English  language". 


Regulations 


34  CFR  part  538. 


34  CFR  part  581. 


34  CFR  parts  500- 
574,  except  538. 


34  CFR  part  525. 


Office  of  Educational  Research  and  Improvement 

AGE  Distinctions  in  Statutes  Affecting  Financial  Assistance  Administered  by  ED 


Program 


Public  Library 
Services  and 
Constnxtion. 


Office  of  Edu- 
cational Re- 
search arxl  Im- 
provement 

Office  of  Edu- 
cational Re- 
search and  Im- 
provement 


Statute 


Ubnty  Services  and  Construc- 
tion Act.  70  Stat.  293,  as 
amended:  20  U.S.C.  351-375. 


Section  arxl  age  distinction 


TMe  IV,  General  Education  Pro- 
visions Act  Pub.  L.  90-247. 
as  amended,  20  U.S.C.  I22le. 

TMe  IV,  General  Education  Pro- 
visions Act  Pub.  L.  90-247, 
as  amended,  20  U.S.C.  1221e. 


Sec.  2(a)  declares  that  K  is  the  purpose  of  this  chapter  to  assist 
States  In  improving  State  and  local  public  library  semces  for 
oldef  Americans,  and  for  handicapped.  Institutionalized  and 
other  disadvantaged  individuais.  20  U.S.C.  351(a). 

Sec.  101(1)  provides  that  the  Secretary  shall  maice  available 
grants  to  States  that  have  approved  plans  and  have  submitted 
programs  for  the  extension  and  improvement  of  library  services 
to  make  public  library  sen/ices  accessible  to  individuals  who,  by 
reason  of  (infer  aUa)  age.  ara  unable  to  receive  the  benefits  of 
public  library  services  regularly  made  available  to  the  public.  20 
U.S.C.  352(1). 

Sec.  103(4)  requires  that  State  programs  for  library  sendees  de- 
scfttM  the  uses  of  ftjnds  for  programs  for  the  elderty.  20  U.S.C. 
354. 

Sec.  405(a)(1)  declares  the  policy  of  the  United  States  to  provide 
to  every  Individual  an  equal  opportunity  to  receive  an  education 
of  high  quaUty  regardless  of  race,  color,  religion,  sex,  age. 
handicap,  national  origin,  or  social  dass. 

Sec.  405(b)(2)  artd  (b)(3)(B)  requires  that  the  Office  of  Edu- 
cational Research  and  Improvement  concentrate  its  resources 
on  priority  research  arxl  development  needs,  which  include  im- 
proving tie  ability  of  schools  to  provide  equal  educational  op- 
portunities tor  all  students,  including  <Mer  students. 


Regulations 


34  CFR  part  770. 


UMI 
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Age  Distinctions  in  Statutes  Affecting  Finanoal  assistance  Administered  by  ED— Continued 


Program 


National  Center 
for  Education 
Statistics. 


Blue  Ribbon 
Schools  Pro- 
gram. 


Fund  for  the  Im- 
provement and 
Reform  of 
Schools  and 
Teaching- 
Grants  for 
Schools  and 
Teachers— 
Family-School 
Partnership. 


Statute 


TNIe  IV,  General  Education  Pro- 
visions Act.  Pub.  L.  90-247, 
bs  amended,  20  U.S.C. 
122le-l. 


Title  I,  Chapter  2,  Part  B,  Ele- 
mentary and  Secondary  Edu- 
cation Act  of  1965;  Pub.  L. 
89-10,  as  amerKled  t>y  Pub. 
L  100-297;  20  U.S.C.  2966. 


Title  III,  Hawkins-Stafford  Ele- 
mentary and  Secondary 
School  Improvement  Amend- 
ments of  1988,  Pub.  L  100- 
297,20U.S.C.4811. 


20  U.S.C.  4821 


20  U.S.C.  4823 


Section  arxl  age  distinction 


Sec.  406(aK1)  establishes  vvithin  the  Office  of  Educational  Re- 
search and  Improvement  the  National  Center  for  Education 
Slatislics,  whose  purpose  is  to  acquire  and  diffuse  useful  statls- 
iicai  Information  on  subjects  oonrtected  with  education.  Sec. 
406(b)(6)  provides  that  the  Center  shall  assess  periodicaHy  the 
current  and  projected  supply  and  demand  for  elementary  and 
secondary  school  teachers  (including  teachers  at  the  preschool 
level)  and  •arty  childhood  development  persormel. 

Sec  4O60)  requires  the  Center  to  carry  out  a  National  Assess- 
ment of  Educational  Progress,  which  periodicaliy  shaH  collect 
•nd  report  data  on  basic  slulls  of  students  of  ages  9,  13.  and 
17  ami  in  grades  4,  8,  and  12. 

Sec.  1566  authorizes  the  Secretary  to  carry  out  progrants  to  rec- 
ognize elementary  arxj  secondary  schools  or  programs  that 
have  established  starxlards  of  excellence  artd  that  have  dem- 
onstrated a  high  level  of  quality.  This  section  provides  that  the 
Secretary  shaH  competitively  select  public  and  private  schools 
or  programs  within  local  educational  agencies  in  the  States, 
schools  operated  for  Indian  children  by  the  Department  of  the 
Interior,  and  schools  operated  by  the  Department  of  Defense 
for  deperxlents  of  its  persormel. 

Sec.  3211(a)(1)  authorizes  the  Secretary  to  support  the  improve- 
ment of  educational  opportunities  for,  and  the  performance  of, 
elementary  and  secorxlary  school  students  and  teachers  by, 
inter  alia,  helping  educatior^ly  disadvantaged  or  at  risk  chil- 
dren meet  higher  educational  standards,  and  by  encouraging 
projects  that  realkxate  existing  resources  to  serve  childran  bet- 
ter by  refocusing  priorities. 


Sec.  3221(a)(2)  finds  that  significant  numbers  of  chiktren  attend- 
ing school  come  from  families  with  a  single  parent,  or  where 
both  parents  are  employed  outside  tt)e  hon>e,  or  where  the  pri- 
mary caregiver  is  not  the  biok>gk:al  parent.  Subsectk>n  (a)(4) 
encourages  as  Federal  polk^  effective  approaches  to  more 
fully  involving  families  as  partners  in  their  children's  education. 
Subsectton  (b)  provktes  Vnat  the  purpose  of  this  subpart  is  to 
encourage  eligible  local  educational  agendas  to  increase  family 
involvement  in  improving  the  educatk)nal  achievement  of  their 
chMran 

Sec.  3223(a)(1)  authorizes  grants  for  the  devetopment  of  fanruly- 
scfvjol  partnership  activities  to  support  the  efforts  of  families  to 
work  with  chUdren  in  tfte  honw  to  attain  instmctkxial  objectives 
and  instill  positive  attitudes  about  tfte  importance  of  educatton. 
Sut>sectk>n  (b)(2)  provkles  that  grants  may  include  planning 
arxt  devetopment  erf  r>ew  school  practices  to  meet  the  changing 
damograpfwc  characteristks  of  tt>e  families  of  school-age  chil- 
dren. Sut>sectk>n  (c)  declares  tfwt,  consistent  with  the  number 
of  children  enrolled  in  private  elementary  and  secor>dary 
scfKX>ls,  an  appUcation  nrtay  provkJe  for  tt>e  partkripabon  of  such 
children,  tfieir  families,  and  teacfiers. 


Regulatkxw 


Office  of  Elementary  and  Secondary  Education 

AGE  DISTINCTIONS  IN  STATUTES  AFFECTING  FINANCIAL  ASSISTANCE  ADMINISTERED  BY  ED 


Pro(pam 


School  Assist- 
ance in  Feder- 
ally Affected 
Areas— Mainte- 
nance and  Op- 
eratkxis  (Im- 
pact AM;  Dis- 
aster Assist- 
ance). 


Statute 


Pub.  L.  81-874,  Sectkxis  1,  3-6; 
20  U.S.C.  236,  238  through 
241-1. 


Sectton  and  age  distinctkxi 


The  purpose  of  secttons  3-6  of  Pub.  L.  81-874  [the  Impact  AM 
Program]  is  to  provkle  Federal  financial  assistance  for  those 
tocal  educational  agencies  upon  wtvch  the  United  States  has 
placed  financial  burdens  because  such  agencies  provide  edu- 
calton  for  children  who  either  reskle  on  Federal  property;  or 
who  resMe  with  a  parent  emptoyed  on  Federal  property. 


Regulations 


34  CFR  parts  219, 
222,223. 


UMI 
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School  AmM- 
viMlnFMtr- 


mnosandOp- 
wsions  (IfiK 
pMiMd:Dio- 


School  AmM- 
anoainFador- 

AwM   Con 

ikucion  (bih 
pKtAid:Oit- 


I). 

School  AmM- 
•ncolnFtdor- 
ilyAlfKlid 
ArM»-Con- 
tkucion  (kn* 
p«IAid:Di«- 


)• 
ancalnFodor* 

Ai— ■  CoO' 
itucHon  (Inv 
paciAid:Ol»- 


SWoTask 
FofOM  on 
TMchif  Trahv 

rn^  scnooi 
Cqulwlancy 


•wColoo«A*> 

•MWK«MI- 
QnM  Program. 


SpwMEdih 


CMdran. 


20  U.SX;.  244(2) 


Pub.  L  tl-tis.  m 
Pub.  L  100-297;  20 
631-447. 


by 

U.8.C. 


20U.8.C.M8 


Section  and  ago  (Junction 


Pub.  L  81-815.  as 
FMb.  L  100-287 


Iby 
20  U.S.C. 


TMa  V,  Ptii  E  HiQ^taf  Educafon 
AwandmanU  of  1966,  Pub.  L 

i.aou.s.aiiis. 


TMa  IV,  Put  A,  Sitbpail  2,  HiglV' 
ar  Educalon  Act  of  1966;  Pub. 
L  88-928,  aaaiwocfad  most 

by  TMa  IV.  Part  A. 

8.  HIgltaf  EducaMon 
AOI  Of  1882.  PUb.  L  100-32S; 
20  U.&C.  10KM>^ 


I.  Cbaplar  1.  Elamaniary 
and  Saoondary  Education  Act 
of  186S;  Pub.  L  89-10.  aa 
amandad  by  Pub.  L  100-297. 
and  Pub.  L  100-361,  20 
U.8.&  2701. 2711. 


Tlw  pwpooa  Of  aadton  7  Of  Pub.  L  81-874  latopraMda  Fadofal 
tnandai  aaaManoa  to  tociri  aducaional  agandas  (inchMfng 
o8wr  puMc  agandaa  opaiaUng  achools)  providbig  tochnical. 
wocalonal  or  ottar  apadal  aduoalion  to  chMran  of  alamentary 
or  aaoondaiy  aohool  aga  8m«  ara  locatad  m  araas  «uit  have  ax- 
padancad  a  ma|or  amiir  aa  declared  by  tia  President 

Under  eeolon  403(2)  of  Pub.  L  81-874. 1t]he  term  chWmeana 
any  cMtf  who  la  wMiln  8w  age  Imtts  for  which  the  appUcablo 


The  pupoee  of  8ile  cheptor  ie  to  pMMide  aasManca  lor  tta  oon- 
abucMon  of  wganay  needed  minimum  echool  facMes  In  school 
dMrtcli  •wl  have  had  aubslantial  increases  in  school  member- 
ship aa  a  raauR  of  new  or  Increased  Federal  acttvities.  Sections 
5.  8.  9. 10  and  14  of  tw  Ad  specify  the  various  types  of  Fed- 
eral consbuction  assistance  fiat  may  be  provided  for  chUfinn. 
The  Ad  alao  provfdae  ciona>uc9on  assistanca  in  •«  caaa  of 


"ehlkr  aa  "wry  efiltf  who  ia  wltiin  tw  age  Im- 
•w  i^iplcaMa  State  providee  free  pubic  edu- 


Sec.15(2) 
Rs  lor  wliich 
caiort". 


Sec.  16  authorizes  school  oonsbudfon  assistance  to  a  local  adi»- 
caional  agency  or  ofier  public  agency  ttat  operates  schools 
pnMMng  technical,  vocalonal,  or  other  special  education  to 

chittaw  or  elamaniary  or  aaconda»y  achort  aga  In  caaea  of  a 
aa  dadaiad  by  the  President 


Sec.  S01(a)(f)  provides  tat  funds  appropriated  under  this  subpart 
shaa  be  allocated  among  9w  States  based  on  the  number  of 
ehUnn  tgtd  5  §mugh  17,  Indusiva. 


Sec.  418A(a)  auiwrizaa  asaiitanca  to  maintain  and  expand  exist- 
ing aeoondary  and  poataeoondaiy  high  school  equivalency  and 
college  aasialanca  migranl  program  projects  designed  to  pro- 
to  students  of  families  engaged  in  migrant  and 


See.  4l8A(b)(l).  (b)(7)  and  (c)(S)  au8K>rize  rscnjHment  senrfces 
to  raach  peraona  who  ara  aMaan  yaara  0/ aga  and  oMer  and 
who  lack  a  high  school  diploma,  acttvities  designed  to  acquaint 
»ou8t  pa(lcMllf«  in  8(a  pioiaci  «i8i  adMiies  not  usuatty  avai- 
aUe  to  migrant  >ou#L 

Sec.  1001  dedarae  ttat  Rla  Iha  poBcy  of  the  United  Statoc  to 
provide  Inandal  assistanca  to  State  and  local  educational 
agendea  to  meet  tta  special  needs  of  such  educalonaRy  de- 
al tie  praechool.  elementary,  and  secondary 


Sec  1005^)  piovldes  tial  a  local  educatenal  agency  shal  be  el- 
igible tor  a  bask  grant  only  M II  meets  certain  raquiramenia  wHh 
rasped  to  tie  number  of  ofiMran  counted  under  subsection  (c). 

Sac.  100S(cX1)  cats  forth  Vw  fonnula  tor  counting  chMlnan  in 
local  educational  agendea;  such  alocations  ara  based  on  tie 
numbtr  of  ohMran  agtd  Mvt  to  $»¥itnl9en,  inclusive,  in  low  in- 
come fvniUes.  ofiidran  Iving  in  Institutions  for  neglected  or  de- 
Inquent  cMldrsn  In  9w  schod  dtotrict  and  chi»dran  being  sup- 
portsd  in  foeler  homes  wHh  public  funds. 


34  CFR  parts  219 
WX1221. 


34  CFR  part  2191 


34  CFR  part  206. 


34  CFR  part  200. 
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Prograrn 


Even  Start  Family 
Literacy  Pro- 
grams. 


Even  Start  Family 
Literacy  Pro- 
grams. 


Statute 


20  U.S.C.  2724 


Title  I,  Chapter  1.  Part  B,  Ele- 
mentary and  Secondary  Edu- 
cation Act  of  1965;  Pub.  L 
8&-10,  as  amended  most  re- 
cently by  Pub.  L.  102-73.  20 
U.S.C.  2741-2749. 


20  U.S.C.  2744(a)  and  (b) 


Even  Start  Family 
Literacy  Pro- 
grams. 


Even  Start  Family 
Literacy  Pro- 
grams. 


School  Dropout 
Demon^ration 
Assistance  Act 
of  1988. 


20  U.S.C.  2745 


20  U.S.C.  2747-2748 


Pub.  L  89-10,  as  amended  by 
Pub.  L.  100-297:  20  U.S.C. 
3241,  at  seqi 


Section  and  age  distinction 


Sec.  1014(aK1)  provUee  that  a  local  educational  agency  shsi 
use  funds  under  this  program  for  educationaHy  deprtved  eta- 
dnn  identified  as  having  the  greatest  need  for  special  assist- 
ance. Sec.  1014(aK2)  definee  the  eligible  population  for  eerv- 
ices  under  this  program  as  'chUOnn  lip  to  age  21  who  are  enti- 
tled to  free  public  education  through  grade  12, 
and  .  .  .  chMran  whoare  not  yet  at  a  grade  level  where  the 
local  educational  agency  provides  free  pubic  education,  yet  are 
of  an  age  at  which  they  can  beneit  from  an  organized  instnjo- 
tional  program  provided  in  a  school  or  other  education^  set- 
ting.". 

Sec.  1051  declares  that  it  is  "the  purpoce  of  this  part  to  improve 
the  educational  opportunities  of  the  Nation's  childnn  and  adults 
by  integrating  early  cMWiood  education  and  adutt  education  for 
parents  into  a  unified  program  to  be  referred  to  as  "Even 
Start."  The  program  shal  be  implemented  through  cooperative 
projects  that  build  on  existing  community  resources  to  create  a 
new  range  of  senices."  20  U.S.C.  2741. 

Sec.  1053(a)  resents  a  portion  of  the  allocation  under  the  Even 
Start  program  for  migrant  c/Ml^  programs.  20  U.S.C.  2743(a). 

Sec.  1054(a)  provides  that  funds  made  available  to  loctf  edu- 
cational agencies  shaH  be  used  to  pay  the  Federal  share  of  the 
cost  of  providkig  family  centered  education  programs  that  in- 
volve parents  and  chiUnn  in  a  cooperative  effort  to  help  par- 
ents become  ful  partners  In  tie  education  of  their  chUdran  and 
to  assist  chUdnn  in  reaching  their  fun  potential  as  Isamers. 

Sec.  1054(b)  lets  the  elements  of  programs  to  be  assisted  under 
this  part.  Each  progpm  shaN  include  "(1)  the  identirication  and 
recruitment  of  eligMe  chUdnrr,  (2)  screening  and  preparation  of 
parents  and  chMdnn  for  participation  ...  (3)  design  of  pro- 
grams and  provision  of  support  services  .  .  .  including  sched- 
uling and  location  of  services  to  allow  joint  participation  by  par- 
ents and  ehUdnn.  and  transportation  for  the  purpose  of  ena- 
bling parents  and  their  chUdren  to  participate  in  ttte 
program  .  .  .  (4)  ttte  establishment  of  instructional  programs 
tfiat  promote  adult  literacy,  trairiing  parents  to  support  the  edu- 
cational growth  of  their  chUdran,  and  preparation  o(  children  for 
success  in  regular  school  programs;  (5)  provision  of  special 
training  to  enable  staff  to  develop  the  siulls  necessary  to  wotit 
with  parents  and  young  chOdren  In  the  range  of  instructional 
san/ices  offered  through  this  part  ..  .  [and]  (6)  provision  of 
and  monitoring  of  integrated  instnictional  services  to  participat- 
ing parents  and  c/iiiUrar)  through  home-based  programs.  .  .  .". 

Sec.  1055  provides  that  eligible  participants  in  the  Even  Start  pro- 
grams are:  (1)  a  parent  or  parents  who  are  eligible  for  partici- 
pation In  an  adult  basic  education  program  under  the  Adult 
Education  Act,  and  (2)  the  child  or  childran  {from  t>irth  to  age  7, 
inclusive)  of  any  indMdual  under  paragraph  (1).  who  reside  in  a 
designated  school  attendance  area. 

Sea  Sees.  1057-58,,  providing  requirements  for  award  of  grants 
and  evaluation  of  programs  under  this  part  including  the  re- 
quirement that  grants  be  awarded  on  the  basis  of  proposals, 
wtiich  .  .  .  demonstrate  that  the  area  to  be  served  by  the  pro- 
gram has  a  "high  percentage  or  a  large  number  of  cMdren  and 
adluMi  who  are  in  need  of  such  services.  .  .  ."  and  that  an 
evaluation  be  conducted  to  detennine  the  program's  "effective- 
rtess  In  providing  home-based  programs  involvirig  parents  and 
cMUranr. 

The  purpose  of  this  part  is  to  reduce  tt)e  number  of  children  who 
do  not  complete  their  elementary  and  secondary  education  by 
providing  griants  to  local  educatioruU  agencies  to  establish  and 
demonstrate  (1)  effective  programs  to  identify  potential  drop- 
outs and  prevent  them  from  dropping  out;  (2)  effective  pro- 
grams to  identify  and  encourage  chUdrert  who  have  dropped 
out  to  re-anter  school  and  complete  Iheir  elemehtaiy  and  sec- 
ondary education:  (3)  effective  earty  intenrention  programs  to 
Identify  at-risk  students:  and  (4)  model  systems  for  collecting 
and  reporting  infomnation  to  local  school  officials  on  the  num- 
ber, ages,  and  grade  levels  of  cNldren  not  completing  their  ele- 
mentary and  secondary  education  and  the  reasons  ivhy  those 
ChMran  have  dropped  out  of  school. 


f^egulations 


34  CFR  part  212. 


34  CFR  212.50- 

212.58. 
34  CFR  212.3. 

212.7,  and  212.24. 


34  CFR  212.7. 


34  CFR  212.20, 
212.21,212.22. 
and  212.27. 
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Secondary 
School  Pro- 
grams tor  Basic 
SiiiNs  Imprav*- 
manl  arKt  Drop- 
out Prsvantion 
and  RserHry. 

Migrant  Edu- 
cation—Bask: 
State  Formula 
Grants. 


Federal.  State, 
and  Local  Part- 
nership lor 
Educalionai  Im- 
provement— 
Stale  and  Local 
Programs. 


Inexpensive  Book 
OstritKitton 
Program. 


Arts  in  Education 


Statute 


Title  I.  Chi^tw  1.  Elamenlafy 
and  Saoondary  Education  Act 
of  1965;  Pub.  L  89-10.  as 
•nandad  by  Pub.  L  100-297. 
20  U^C.  2761-2766. 


Ti«a  I.  Chepler  1.  Elementary 
and  Secondary  Education  Act 
0(  1965.  Pub.  L  80-10.  as 
amended  by  Pub.  L.  100-297. 
as  wnended.  20  US.C.  2781- 
2782. 


Titfe  I.  Chapter  2.  Elementary 
arKl  Secondary  Education  Ad 
ol  1965:  Pub.  L  80-10.  as 
MTiended  by  Pub.  L  100-297. 
20U.S.C.2921. 


20  U.S.C.  2922 


20  U.S.C.  2932  ... 


Law-Related  Edu- 
cation. 


TiHe  I.  Chapter  2.  Elementary 
and  Secondary  Education  Act 
o(  1965;  Pub.  L.  89-10,  as 
amended  by  Pub.  L  100-297. 
20  U.S.C.  2963. 


Tide  I.  Chapter  2.  Elementary 
and  Secondary  Education  Act 
cH  1965;  Pub.  L.  69-10.  as 
amended  by  Pub.  L  100-297; 
20  U.S.C.  2964. 


Section  and  age  dteUnction 


TiHe  I.  Chapter  2.  Elementary 
tm  Secofwiaiy  Education  Act 

of  1965:  Pub.  L  89-10,  as 
amended  by  Pub.  L  100-297; 
20  U.S.C.  2965. 


UMI 


Sec.  1101 

vide 


ReguWIone 


that  R  Is  "Iha  pwpoee  of  Ms  subpart  to  pro- 
to  local  educational  agendas  with 
of  lpw>-*ieo»na  chiUnn,  low-*cN«ving  chih 
dtaf^  or  school  dropouts  to  hnprowe  the  achievement  of  »<kjc»- 
ItanaiydtaadMwimpsdcMUnsn  enrolled  In  secondary  schools  of 
such  aoendes.  and  to  reduce  the  number  of  yotOhs  who  do  not 
complete  tieir  stementary  and  secondary  education.''. 

Sac  1202<a)  sets  Mh  raquiramenis  for  approval  of  an  applica- 
tton.  Indiiding  (1)  a  datemiination  that  payments  wiH  be  used 
for  programs  and  proiects  designed  to  meet  the  special  edu- 
cational needs  of  migiant  ctMnn,  and  (2)  the  application's  as- 
surance twt  provision  is  made  (or  the  preschool  education 
needs  of  migrant  cMUwi 

Sec.  1202(b)  piovidee  twL  wilh  parental  concunence.  a  migra- 
tory ohaU  is  stiN  considered  to  be  migratory  lor  a  period  of  up  to 
ive  addWonal  years. 

Sec  1511(b)  provides  that  1F)rom  the  remainder  of  such  sume 
(approprtatsd  to  carry  out  Ma  chapter  in  any  fiscal  year.]  the 
Gecratary  shal  aiot  to  each  State  an  anwunt  which  bears  Itie 
same  ratto  to  the  amount  of  such  remainder  as  the  school^ge 
population  of  Iha  State  bears  to  the  schoot-agt  population  of  al 
Stalea.  except  that  no  State  shall  receive  less  than  an  anrKMjnt 
equal  to  one-haN  of  1  percent  of  such  remainder.''. 

Sac.  1511(c)  provides  Vial  lor  the  purposes  of  this  sectiorv-''(1) 
The  term  "achoct-mg*  population'  means  the  population  aged  5 
fwough  17.'. 

Sec  1512(b)  requiras  that  State  educational  agencies  allocate 
ftjnds  to  local  educational  agendas  on  the  basis  o(  the  number 
of  cNUnfi  tnnMni  in  public  schools  and  the  number  of  chU- 
dnn  enroled  in  participating  private  schools.  Enrollments  are 
ad^uetad  to  provide  Nghar  per  pupil  allocations  only  to  local 
educational  agandea  that  serve  the  greatest  numbers  or  per- 
centages of  cNkkm  Mng  In  areas  with  Ngh  concentrations  of 
low-income  lamiiiss.  childran  from  low-income  families,  or  chM- 
dran  living  in  sparsely  populated  areas. 

$m  Sac.  1522(a).  which  sets  out  criteria  for  State  applications. 
Including  a  oonsultallon  process  between  the  State  educational 
agency  and  an  advisory  panel  that  is  representative  of  the  gerv 
eral  pubiCs  educalion  interests,  including  "public  and  private 
elementary  and  secondary  achookhUdren  ...  and  "parents  of 
elementary  and  secondary  achoolchildlrsn.  .  .  .". 

Sec.  1563  authorlzee  the  Secretary  to  enter  Into  a  contract  with 
Readtog  ie  Fundamental  (RIF).  a  private  nonprofit  organi2atton 
that  has  as  its  pdrnary  purpose  the  motivation  of  children  to 
ieam  to  read,  and  to  support  and  promoia  the  establishment  of 
reading  moivalion  prograrrw  that  IrKlude  the  distribution  of  irv 
expensive  booi(S  to  preschool,  elementary  and  secondary 
school  chidran. 

Sec.  1564  requires  tm  Secretary  to  carry  out  a  program  of  grants 
«id  contracts  to  encourage  artd  assist  State  and  local  edu- 
cational agendee  and  oeiar  public  and  private  agendes.  orga- 
rMzationa,  and  instiluliona  to  establish  and  cothjucI  programs  in 
which  tie  wis  are  an  Integral  part  of  elementary  and  secorxlary 
school  curricula  such  aa— 

"(2)  a  program  to  develop  end  implement  nrKxIel  projects  and  pro- 
grams in  the  perfonming  arts  for  cNUren  and  youth  through  ar- 
rangements .  .  .  with  the  John  F.  Kennedy  Center  lor  the  Per- 
forming Arts.". 

Sec.  1565(a)  aulhorizea  the  Secretary  to  carry  out  a  program  of 
grants  and  contracts  to  encourage  the  provision  of  law-related 
educational  activitiea.  such  aa— 


(CH2)  support  for  new  and  ongoing  programs  In  elementary  and 

secondary  schools.  aduH  education,  community  organizations, 
and  matitutona  of  higher  education. 
(c)(7)  youth  Mamshipa  for  outsida-lhe-dassroom  experiences 
wiii  tia  law  and  Iha  lagil  system. 


Critical  Sl(itl! 


34  CFR  part  201. 


34  CFR  part  298. 


34  CFR  part  298. 


34  CFR  part  241. 
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Critical  SKilts  Im- 
provoment — 
Dwight  D.  Ei- 
senhower 
Mathematics 
and  SderKe 
Education  Ad 


Critical  Skills  Im- 
provement— 
Foreign  Lan- 
guage Assist- 
ance Act  of 
1988. 


Magnet  Schools 
Assistance. 


Women's  Edu- 
cational Equity. 


Drug  Education 
Purpose. 


Statute 


Tite  H,  Part  A  Elementary  and 
Secondary  Education  Act; 
Pub.  L.  89-10.  as  wnerKled 
by  Pub.  L.  100-297.  20  U  S.C. 
2981-2992. 


Tiie  II,  Part  B  Elementary  and 
Secondary  Education  Act; 
Pub.  L.  89-10,  as  amended 
by  Pub.  L  100-297.  20  U.S.C. 
3001-3006. 


Ti«e  III,  Elementary  and  Second- 
ary Education  Act,  Pub.  L.  89- 
10,  as  amerxled  by  Pub.  L. 
100-297.  20  U.S.C.  3021- 
3032. 


20  U.S.C.  3028 


Title  IV,  Elementary  and  Sac- 
orKlary  Education  Act  of  1965; 
Pub.  L.  89-10.  as  amended 
by  Title  IX.  Women's  Edu- 
cational Equity  Act  of  1978, 
Pub.  L.  95-561,  as  amended 
by  Pub.  L  100-297;  20  U.S.C. 
3042-3047. 


TiKe  V,  Elenf)entary  and  Seoond- 
ery  Educaton  Act;  Pub.  L  69- 
10,  as  amended  by  Pub.  L. 
100-297,  Pub.  L  100-«90, 
Pub.  L  101-226,  Pub.  L.  101- 
647. 20  U.S.C.  3171-3232. 


Section  arxJ  age  distinction 


Sec.  2006^K2)  pnwitfes  twt  local  educational  agertcies  receiving 
fc«d«  under  ttw  part  stall  assure  that  programs  of  training  «mII 
tal«  into  aooouM  Vte  need  for  greater  access  to  and  participa- 
Von  in  mathematics  and  science  programs  by  historically 
undenepiwamad  gnMJpe.  Including  females,  minorities,  individ- 
uals wMh  JMted-Eng^  preBciency,  the  handicapped,  mi- 
gnrHB.  and,  espedally,  gifted  and  talented  children  from  v^tNn 
suchgnoups. 

Sec.  2010  requires  Stales  to  make  provision  for  the  parbcipation 
of  chUdmn  anroNed  in  private  rx>nprofit  elementary  and  second- 
ary schools,  to  ttie  extent  consistent  with  the  nuniber  of  cha- 
dmn  in  the  Stale  or  In  the  school  district  of  each  tocai  edu- 
cational agency  «wfK>  are  arwolled  in  private  nonprofit  elenr>en- 
tary  and  secondary  schools. 

Sec.  2C12<t>)  provides  tturt  the  Secretary  shall  make  grants  or 
enter  Into  cooperatiwe  agreements  for  programs  of  national  sig- 
nificartoe  in  mathematics  and  scierKe  instruction,  giving  special 
consideralion  to  provkling  special  services  to  historically  under- 
served  arKJ  urMtorrepresentad  populations,  and  especially  to 
gifted  arKJ  talented  children  wittvn  such  populatiorts. 

Sec.  2103(b)(2)  provkles  that  all  children  aged  5  through  17.  who 
reside  ¥riitiin  toe  scfKxil  distrk:!  of  ttte  kx:al  educational  agency 
that  will  operate  a  rrK>del  program  in  foreign  language  instruc- 
tion, rrxist  be  eligible  to  participate  in  it. 


Sac.  2103(d)  requires  States  to  make  provision  for  the  participa- 
tkyi  of  children  enrolled  in  pnvate  nonprofit  elementary  and 
secondary  schools,  to  the  extent  consistent  with  the  number  of 
chitdren  in  the  State  or  In  tfie  school  distrk;t  of  each  k>cal  edu- 
cational agency  wtto  are  enrolled  in  private  nonprofit  elemen- 
tary and  secondary  sctKX>ls. 

Sec.  3002  of  Pub.  L.  100-297  states  that  a  local  educational 
agerK:y  is  eligible  for  assistar>ce  if  it  "(1)  is  implementing  a  plan 
undertaken  pursuartt  to  a  final  order  .  .  .  which  requires  the 
desegregation  of  minority  group  segregated  children  or  faculty 
in  the  elementary  and  secondary  schools  of  such  agency;  or 
(2)  without  having  t>een  required  to  do  so,  has  adopted  arxJ  is 
implementing,  or  will  .  .  .  adopt  and  implement,  a  plan  wfiich 
has  been  approved  by  ttw  Secretary  as  adequate  under  the 
Civil  Rights  Act  of  1964  ...  for  the  desegregation  of  minority 
group  segregated  cttHdnn  or  faculty  in  such  schools". 

Sec.  3008  provides  that  in  approving  applications,  the  Secretary 
sfial  give  priority  to,  inter  alie,  "the  proportion  of  minority  group 
children  involved  in  any  approved  plan.". 

Sec  4001  (irxis  that  educational  programs  in  the  United  States 
are  frequently  inequitable,  as  such  programs  relate  to  women, 
and  tfwt  excellence  in  education  carwiot  \je  achieved  without 
equity  for  women  and  girls.  The  purpose  of  this  part  is  to  pro- 
vide educattoral  equity  for  women  and  girts  who  suffer  multiple 
disoiminatkin,  bias,  or  stereotyping  based  on  sex  and  on  race, 
ethnic  origin,  disat>ility,  or  age. 

Sec.  4002  authorizes  the  Secretary  to  nnake  grants  and  enter  into 
contracts  for  acfivlties  designed  to  achieve  the  purpose  of  (his 
part  at  aM  levels  of  education,  including  adult  educatnn;  and  for 
activities  to  increase  opportonities  for  adult  women,  including 
continuir>g  educatkxial  programs  for  underemployed  and  unenv 
ptoyed  women,  and  activities  for  women  in  vocational  edu- 
cation, career  education,  physical  education,  and  educatior\al 
administTation. 

Sec.  5103(2)  declares  that  one  purpose  of  this  subchapter  is  to 
establish  programs  of  drug  abuse  education  and  prevention  by 
provision  of  Federal  aid  to  States  for  programs  for  school  drop- 
outs and  other  fiigh  risk  youth. 


FtegUMons 


34  CFR  part  20«. 


34  CFR  part  755. 


34  CFR  part  280. 


34  CFR  parts  245. 
246,  247. 
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Program 


wid  Local 


— NaMonai  Pio- 


Orug  Education— 
National  Pro- 
grams. 


— Ganarai  Provi- 


Follow  Through 
Programs. 


Education  lor 
HomelassCNI- 
dran  and  Youth. 


Staiuta 


20  U.S.C.  3192 


20  U.S.C.  3212 


20  U.S.C.  3213 


20  U.S.C.  3216 


20  U.S.C.  322 


Titia  VI,  Chapter  8,  Subchapter 
C,  Omnibus  Budget  Reconcili- 
ation Act  of  1981;  Pub.  L  97- 
35,  as  amended.  42  U.S.C. 
9861-9869. 


TWa  VII,  Stewart  B.  McKinney 
Homeless  Assistance  Act  of 
1987.  Pub.  L.  100-77;  amend- 
ed by  Pub.  L.  191-645  and 
Pub.  L.  101-645:  42  U.S.C. 
1^431 -M433. 


Section  arxl  age  distinction 


UMI 


Sec.  5122(a)  provides  that  a  portion  of  a  State's  allotment  under 
this  title  Shan  be  used  for  grants  and  contracts  for  the  develop- 
ment and  Implamentation  of.  inter  aAla,  other  drug  abuse  edu- 
cation and  prevention  activities  that  may  include  a  youtf)  sui- 
cide prevention  program. 

Sac.  5122(b)(1)  provides  that  a  portion  of  State  allotments  shall 
be  used  for  innovative  community-based  programs  of  coordi- 
nated sen/ices  that  are  designed  for  high-risic  youth.  Sec. 
5122(b)(2)  defines  high-risk  youth. 

Sec.  5132(b)  provides  that  the  Seaetary.  in  coniunction  with  the 
Seaetaiy  of  Health  arxl  Human  Services,  shall  carry  out  Fed- 
eral education  arxj  prevention  activities  on  drug  abuse,  and 
shall  facilitate  commur^icatlon  to  students  at  all  educationai  lav- 
els  about  tfw  dangers  of  drug  abuse,  especially  using  means 
that  Irtvolva  the  partictpation  of  recognizable  role  nrxxlels  for 
many  young  people;  identify  research  and  development  prior- 
ities with  regard  to  school-based  drug  abuse  prevention,  par- 
ttcuiarty  age-appropriate  programs  focusing  on  kindergarten 
through  gmde  4. 

Sec.  5132(c)  provides  that  the  Secretary  shall  conduct,  in  corv 
junction  with  the  Secretary  of  Health  and  Human  Services,  a 
study  of  the  relationship  between  dnjg  and  alcohol  abuse  and 
youtf)  suicide. 

Sac.  5133  provides  that  the  Secretary  shall  enter  into  financial  ar- 
rangements to  carry  out  the  purposes  of  this  subchapter  with 
respect  to  Indian  children  on  reservations  serviced  by  elemerv 
tary  md  secondary  schools  furKled  by  the  Department  of  the 
Mafior. 

Sec.  5136(b)(2)(A)(ii)  and  (B)  provide  that  a  local  educational 
agency  shal  be  eligible  to  receive  a  grant  for  additional  assist- 
arKe  for  purposes  of  combating  drug  and  alcohol  abuse  by  stu- 
dents served  by  the  agency  providad  that  the  agerKy  sen/es  an 


"(A)  in  which  Ihera  is  a  large  number  or  a  high  percentage  of— 

(ii)  convictions  of  youff)  for  drug  or  aicofwi-related  crimes; 

(B)  In  which  there  is  a  large  number  or  high  percentage  of  refer- 
rals of  youths  to  drug  and  alcohol  abuse  treatment  and  rehabili- 
tation programs.  .  .  .". 

Sec.  5141(b)(4)  defines  the  term  "school-age  poputatiorf  as  the 
population  aged  5  through  17  (Inclusive).  Sec.  5141(b)(5)  de- 
fines the  term  "school  dropouT  as  an  individual  aged  5  through 
18  wtK)  is  not  atterKJing  any  school  and  who  has  not  received  a 
secorxiary  school  diploma  or  a  certificate  from  a  program  of 
equivalerKry  for  such  a  diploma. 

Sec.  622(a)  autlKXizes  the  Secretary  to  provide  financial  assist- 
ance to  local  educational  agencies  for  the  purpose  of  carryir^g 
out  FoMow  Through  programs  'focused  prinriarity  on  children 
from  low-lfKome  fanrvlies  in  kindergarten  and  primary  grades. 
indudir)g  such  children  enrolled  In  private  nonprofit  elementary 
schools,  who  were  previously  enrolled  In  Head  Start  or  similar 
quality  pra-school  programs.". 

Sec.  721  provides  that  It  is  the  policy  of  the  Congress  that  each 
State  educational  agerxry  shall  assure  that  each  child  of  a 
homeless  individual  and  each  homeless  youth  have  access  to 
a  free,  appropriate  public  education  which  would  be  provided  to 
the  children  of  a  resident  of  the  State  and  is  consistent  with  the 
State  school  attendance  laws,  and  In  any  State  that  has  a  resi- 
derx:y  requirement  as  a  compor)ent  of  its  compulsory  school  at- 
tendance laws,  or  other  laws,  regulations,  practices  or  policies 
Ihat  may  act  as  a  barrier  to  enrollment,  attendance,  or  success 
in  school  of  homeless  children  or  youth,  the  State  wiN  review 
and  undertake  steps  to  revise  such  laws  to  assura  that  the  chil- 
dren of  homeless  IndMduals  and  homeless  youth  are  afforded 
a  free  and  appropriata  pubfic  education. 

Sec.  722(c)  authorizes  tf)e  usa  of  grant  funds  for  activitias  for  and 
servkMs  to  homeless  children  and  youth  to  ertable  such  chil- 
dren and  youth  to  enroll  In,  attend,  and  achieve  success  in 
school.  This  sectfon  also  authorizes  funds  to  be  used  to  de- 
velop and  Implement  programs  for  school  personnel  to  height- 
en awareness  of  specific  problems  of  the  education  of  home- 
less children  aixJ  youlfL 


Regulations 


34  CFR  pans  231, 
235. 


34  CFR  part  232. 
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Program 


Section  and  age  distinction 


Sw:.  722(<^1).  (4),  and  (5)  provide  that  the  Cooninaflor  of  Edu- 
cation o(  Homelees  ChUdron  and  Youfft  in  each  State  ahaM 
once  evefy  Koo  yean  gather  data  on  the  number  w>d  location 
of  homelees  chBdnn  and  youth  in  the  State,  indudir^  the  num- 
ber of  hometesc  children  and  homeless  youths  enioHed  in 
achoois  in  the  Stale,  determined  through  random  sampling  or 
other  statisiical  methods  that  ensure  that  such  chUdran  or 
youtfis  are  not  overtly  identified  as  being  homeless,  the  rtatuie 
and  extent  of  problems  of  access  to,  placement  of  and  diffio^ 
ties  in  identifying  the  special  needs  of  honteless  chikkm  and 
homeless  youth  in  elementary  and  secorxlary  schools  and  any 
progress  made  by  Stale  and  local  educational  agencies  wtthin 
the  State  in  addressing  such  problems  and  difficulties.  The  Co- 
ordinator in  each  Stale  shaM  also  facilitate  coordination  be- 
tween the  State  educational  agency.  State  social  services 
agency,  and  other  agencies  providing  services  to  homeless 
children  and  youth  and  coordinate  with  other  retevanl  edu- 
cation, childhood  oevelopment  or  prescfK>ol  programs  ar>d  pro- 
viders of  services  to  homeless  chUdren  and  homeless  youths  to 
improve  the  provision  of  comprehensive  services  to  homeless 
ChUdren  and  ftomeless  youths  and  their  families. 

Sec.  722<e)(1)  requires  that  each  State  shall  adopt  a  plan  to  pro- 
vide for  ttw  education  of  each  homeless  child  or  homeless 
youth  within  the  State  which  will  contain  provisions  designed  to 
eujttioiizs  the  State  educaiionat  agerKy,  the  local  educational 
agency,  the  parent  or  guardian  of  the  honrteless  chHd.  the 
homaiess  youth,  or  the  applicabie  social  worker  to  maks  the 
determinations  required  urxler  this  section;  provide  procedures 
for  prompt  resolution  of  disputes  regarding  ttie  educational 
placement  of  homeless  children  and  youttr,  develop  programs 
for  schools  personnel  to  heighten  their  awareness  of  the  spe- 
cific educational  needs  of  honrieless  youths^  ensure  that  home- 
less chUdrwf  end  homeless  youths  who  meet  the  eligibility  cri- 
teria are  able  to  parlidpate  in  Federal,  State  or  local  food  pro- 
grams and  before-  and  aAar-school  care  programs:  address 
problems  with  respect  to  the  education  of  homeless  cNldren 
and  homeless  youths^  demonstrate  ttiat  State  and  local  edu- 
cational agencies  in  tfte  State  have  developed,  will  review  and 
revise  policies  to  remove  t>arr)ers  to  enrollment  and  retention  of 
homeless  chikkenand  homeless  youO^s  in  schools  in  the  State; 
and  ensure  that  the  State  and  local  educational  agencies  within 
the  State  will  adopt  policies  and  practices  to  ensure  that  home- 
less chMren  and  homeless  youths  are  not  isotated  or  stig- 
matizad. 

Sec.  722(e)(3)  provides  that  tha  locai  educational  agency  of  each 
hon>eless  child  and  each  homeless  youth  shall  either  (i)  con- 
tinue tfie  chikta  or  youth's  education  in  the  school  of  origin  for 
the  ramairvtor  of  thie  academic  year  or  in  the  case  in  wtvch  a 
family  becomes  hometess  between  academic  years,  for  the  fol- 
lowing year,  or  (ii)  enroll  the  child  or  youttj  in  any  school  that 
nonfion>eless  students  Hving  in  that  attendance  area  are  eligtbie 
to  attend  whichever  is  in  the  chUd  or  youth's  best  interest.  Corv 
eideration  shall  be  given  to  a  request  made  by  a  parent  regard- 
ing scIkioI  selection  in  determining  the  best  interests  of  tfie 
chUdor  yotOh  for  purposes  of  nuiking  a  scfK)oi  assignnrtent.  The 
"school  of  origin"  shaU  mean  the  school  that  the  child  or  youth 
atterxled  when  permar«ently  housed,  or  the  school  in  which  the 
child  or  youth  was  last  enrolled. 

Sea  Sac.  722(aK4)-(a)(9).  and  Sees.  723,  724. 
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AGE  Distinctions  in  Statutes  Affecting  Financial  Assistance  Administered  by  ED 


Program 


Paitnarships  for 
Educaticnal 
Excalafw— 
School.  Cot- 
lega.andUnt- 
versity  Paitner- 
ships—Grants. 

InslHuiiorwi  Aid  .. 


Student  Assist- 
ance—Grants 
to  Students  in 
Attendance  at 
Institutions  of 
Higher  Edu- 
cation. 

Basic  Edu- 
cational Oppor- 
tunity (Pell) 
Grants. 

Federal  Eaily 
Outreach  and 
Student  Serv- 
ices Pro- 
grams—Fed- 
eral Trk)  Pro- 
grams. 


—Talent  Search 


Statute 


Sec.  101  of  the  Higher  Edu- 
cation Amendments  of  1992 
(1992  Amendments),  adding  a 
new  sec.  103(c)  to  the  Higher 
Education  Act  (HE A)  of  1965. 
as  amended. 

Tite  la.  Higher  Education  Act  of 
1965.  Pub.  L  89-329,  as 
Mianded;  20  U.SC.  1051- 
1069f.       I 

Title  IV.  Higher  Education  Act  of 
1965,  Pub.  L.  89-<329,  as 
amended:  20  U.SC.  1070. 


20  use.  10708-6 


Sec.  402(a)(4)  of  ttw  1992 
Amendments,  adding  sac. 
402A  to  the  HEA. 


—Upward  BourKl 


Sec.  402(a)(4)  of  the  1992 
Amendments,  adding  sec. 
402B  to  the  HEA  (formerly  20 
U.S.C.  1070d-1.). 


National  Early 
Intervention 
Scholarship 
and  Partner- 
ship Program. 


Sec.  402(i)(4)  of  the  1992 
Amendments,  adding  sec. 
402C  to  me  HEA  (formerly  20 
U.SC.  1070d-la.). 


Sec.  402(a)(4)  of  the  1992 
Amendments,  adding  sec. 
404C(b)O)(B)  to  the  HEA. 


Section  and  age  distinction 


Regulatiorts 


New  sec.  103  provides  that  when  the  Secretary  makes  grants  to 
an  institution  of  higher  education  (or  a  State  educational  agen- 
cy or  consortium  of  agencies)  that  has  entered  into  a  partner- 
ship agreement  with  a  local  educaflonal  agency,  preference  will 
t>e  given  to  (arTKXig  others)  programs  that  will  serve  pregnant 
adolescents  and  toenage  parents  and  cNldren  of  migratory 
worlcers. 

Section  312(e)(1)  defines  junior  or  community  college  as  an  insti- 
tution of  higher  education  that  meets  certain  criteria,  including 
that  it  "admits  as  regular  students  persons  who  are  beyond  the 
age  of  compulsory  school  attendance  in  the  State  in  which  the 
institution  is  located.". 

Sec.  401(a)  [redesignated  sec.  400(a).  1992  Amendments,  sec. 
402(a)(3).  Conference  Report  at  37)  states  that  the  purpose  of 
Title  IV  is  to  help  make  Ihe  t>enerrts  of  postsecondary  education 
available  to  eligible  students  by,  among  other  things,  providing 
special  programs  designed  to  identify  and  encourage  qualified 
youths  with  financial  or  cultural  need  with  a  potential  for  sec- 
ondary educatkxi. 

Sec.  411F(12)(A)(i)  defines  the  term  "independenf  with  respect 
to  a  student  as  any  Individual  who  is  24  years  of  age  or  older 
by  December  31  of  the  award  year,  or  who  meets  the  require- 
ments of  subparagraph  (B). 

New  sec.  402A(e),  wt>ich  governs  documentatkxi  of  an  individ- 
ual's status  as  a  k)w^ncome  individual,  allows  an  individual 
who  is  eighteen  years  of  age  or  younger  to  provide  (among 
other  choices)  a  signed  statement  from  a  parent  or  legal  guard- 
ian', while  an  individual  of  age  18  or  older  may  provide  his  or 
her  own  statement. 

New  sec.  402A(g)(3)  provWes  that  no  veteran  who  meets  stated 
criteria  for  dates  of  active  duty  and  manner  o(  discharge  shall 
be  ineligible  to  participate  in  the  program  by  reason  of  tt^t  indi- 
viduaTs  age. 

Sec.  402B(a)  (formerly  sec.  4l7B(a))  authorizes  the  "Talent 
Search"  program  under  which  qualified  youths  with  the  poterv 
tial  for  post^corxjary  education  are  identified,  informed  at)Out 
available  financial  akl,  and  othenwise  encouraged  to  pursue 
such  study. 

Sec.  402B(c)(2)  (fom»erly  siBC.  4l7B(c)(2))  expressly  limits  pro- 
gram parUcipatkxi  to  individuals  who  have  completed  five  years 
of  elementary  educatkm  or  are  between  the  ages  ot  11  and  27 
unless  the  implementation  of  such  limitatk)n  would  defeat  the 
purposes  of  this  section  or  section  402F  [Equal  Opportunity 
Centers  Program]. 

Sec.  402C(b)  (formerly  sec.  417C(b))  provides  that  Upward 
Bound  projects  rrwy  provide  sendees  for  youths. 


Sec.  402C(d)(4)  (formerly  sec.  417C(c)(4))  requires  assurances 
from  applicants  ttwt  participants  be  persons  who  have  conv 
pleted  eight  years  of  elementary  education  and  are  at  least  thir- 
teen years  0/  age  but  not  more  than  nineteen  years  ol  age,  urv 
less  the  impositnn  of  any  such  InWtatkx)  would  defeat  the  pur- 
poses of  this  sectkxi. 

New  sec.  404C(b)(3)(C)  provides  that  permissible  activities  using 
Federal  early  inten^ention  funds  include  activities  designed  to 
ensure  high  school  compietkxi  and  college  enrollment  of  at-risk 
chiktren. 

New  sec.  404D  requires,  as  a  condition  of  certain  Federal  pay- 
ments, th«t  States  establish  grant  programs  that  include  as  one 
eligibilty  criterkx)  that  each  student  assisted  is  less  than  22 
years  oM  at  Ihe  time  of  first  grant  award. 


34  CFR  624.2. 


34  CFR  part  668. 


34  CFR  668.2. 


34  CFR  643.3. 


34  CFR  645.3. 
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Program 


Federal  Early 
Outreach  artd 
Student  Serv- 
ices Program- 
Modal  Program 
Community 
Partr>er8hip 
and  Counsel- 
ing Grants. 

National  Student 
Savir)gs  Dem- 
orwtration  Pro- 
gram. 


Federal  Trio  Pro- 
grams—Edu- 
cational Oppor- 
tunity  Centers. 

High  School 
Equivalency 
Program  for 
Students 
Whose  Fami- 
lies are  En- 
gaged in  Mi- 
grant and  Sea- 
sonal Farm- 
work. 

Byrd  Honors 
Scholarship 
Program. 


Student  Assist- 
ance— Federal 
Family  Edu- 
cation Loan 
Program- 
Robert  T.  Staf- 
ford Federal 
Student  Loan 
Program. 


Statute 


The  1992  Amendments,  adding 
new  sec.  408A  to  the  HEA. 


Ttie  1992  Amendments,  adding 
new  sec.  410A  to  the  HEA. 


Sec.  402(a)(4)  of  the  1992 
AmefKlments,  adding  sec. 
402F  to  the  HEA  (formerly  20 
U.S.C.  1070d-1c.). 

Sec.  41 8A  of  the  HEA,  20 
U.S.C.  l070(d)-2,  as  amended 
by  sec.  405(a)  of  the  1992 
Amendments. 


Sec.  4190  of  the  HEA,  as 
amended  by  sec.  406  of  the 
1992  Amerxlments. 


—Title  IV.  Part  B,  Higher  Edu- 
cation Act  of  1965.  Pub.  L. 
89-329,  as  amended  by  Pub. 
L.  100-297;  20  U.S.C.  1071. 


20  U.S.C.  1072 


20  U.S.C.  1078 


20  U.SC.  1087-1 


Section  and  age  distinction 


New  sec.  406A(a)  authorizes  the  award  of  grants  to  develop 
model  programs  to  counsel  students,  at  an  aarfy  age.  about 
coNaga  opportunities,  financial  aid,  etc. 


New  sec.  410A  is  designed  to  create  a  demonstration  program  to 
test  ttte  feasit>ility  of  establishing  a  national  student  savings 
program  to  encourage  families  to  save  for  their  children's  edu- 
cation, (sec.  410A(a)(1))  (Sec.  410A  repeatedly  refers  to  "child" 
and  "chMdran".)  In  awarding  demonstration  grants.  Itte  Sec- 
retary is  to  give  priority  to  States  proposing  programs  that  es- 
tablish accounts  for  a  child  prior  to  the  age  of  compulsory 
school  attendance  in  the  State  in  which  that  child  resides,  (sec. 
410A(b)(3)). 

Sec.  402F(c)(2)  (fonnerly  sec.  4l7E(c)(2))  requires  that  "partici- 
pants be  ...  at  least  nineteen  years  of  age,  unless  ttie  impo- 
sition of  such  limitation  .  .  .  would  defeat  the  purposes  of  this 
sectton  ...  of  section  402B  [Talent  Search].". 

Sec.  418A(b)  authorizes  services  including  recruitment  services  to 
reach  persons  who  are  1 7  years  of  age  and  over  or  who  are 
t>eyond  the  age  of  compulsory  school  attendance  in  State  of 
residence  arnj  wt)o  have,  or  whose  parents  have,  spent  certain 
amounts  of  time  in  migrant  and  seasorud  farmworfc. 


New  sac.  41 9D  provides  that  the  number  of  scholarships  made 
available  in  a  State  for  any  given  fiscal  year  shall  bear  the 
same  ratio  to  the  total  number  of  scholarships  as  a  State's  pop- 
ulation age  5  through  17  bears  to  the  total  population  age  S 
Vtrough  17,  but  with  a  minimum  of  10  scholarships  per  State. 

Sec.  421(a)(2)  provides  that  no  agency,  organization,  institution. 
t>ank,  credit  urtion.  corporation,  or  other  lender  who  regularly 
extends.  rer>ews,  or  continues  credit  or  provides  insurar)ce 
under  tNs  part  shall  exclude  from  receipt,  or  deny  the  benefits 
of,  or  discriminate  against  any  borrower  or  applicant  in  obtairv 
ing,  such  credit  or  insurance  on  the  basis  of  race,  natioruil  ori- 
gin, religion,  sex,  marital  status,  age,  or  handicapped  status. 


Sec.  422(b)(1)  provides  that  advances  to  nonprofit  private  institu- 
tions arxl  organizations  for  the  benefit  of  students  in  any  State 
and  to  such  State  may  not  exceed  an  aoDount  equal  to  the  ratio 
of  the  population  of  such  State  which  is  aged  18  to  22  inclusive 
to  the  population  of  all  States  which  is  aged  18  to  22,  inclusive. 

Under  sec.  428(b)(l)(M)(xi),  the  Secretary  and  a  State  may  agree 
that  students  receive  subsidies  if  the  State  program,  among 
ottter  things,  provides  that  periodic  installments  of  principal 
need  not  be  paid,  but  interest  shall  accrue  and  be  paid,  during 
any  period  not  in  excess  of  12  months  for  mothers  with  pre- 
sc/ioof  age  children  who  are  just  entering  or  reentering  the 
work  force  and  who  are  compensated  as  prescribed. 

Sec.  428(c)(2)(F)  requires  that  guaranty  agreements  entered  into 
by  the  Secretary  with  a  guaranty  agerxry  set  forth  adequate  as- 
surartces  that  the  agerK:y  will  not  engage  in  any  pattern  or 
practice  wt>ich  results  in  a  denial  of  a  borrower's  access  to 
loans  because  of,  inter  alia,  the  borrower's  race,  sex,  color,  reli- 
gion, nattonal  origin,  age,  handicapped  status,  or  income. 

Sec.  438(d)(3)  requires  that,  for  eligibility  for  special  allowances. 
authorities  issuing  tax-exempt  obligations  shall  not  engage  in 
any  pattem  or  practice  which  results  in  a  denial  of  a  borrower's 
access  to  loans  urvler  this  part  because  of,  inter  alia,  the  bor- 
rower's race.  sex.  color,  religion,  national  origin,  age,  handi- 
capped status,  or  income.  ^ 
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19  93 


Stalula 

Sacion  and  aga  dMinction 

RaguMona 

Shjdinl  Asaisl- 

Sac  44l(a}  of  tw  1982  Amand- 

Sac  441(a)  provMaa  twl  ona  of  tha  purpoaaa  of  woilc-sludy  is  to 

anoc— fadsfal 

manis,  amandbtg  sac.  441  of 

■ 

mukStuOf 

•wHEA. 

munNy  sarvloa'  actfvillaa,  dailnsd  to  include  work  In  the  youth 

ProQranw. 

corps. 

Studaot  AmM- 

Sac  465  of  Ihs  1992  Amsnd- 

New  sec.  465(a)(2)(C)  provides  »iat  bases  for  cancenation  of 

anc*— Carv 

Hfisnls,        amandlnQ        sac. 

loana  inchide  work  as  a  lul-time  special  education  teacher,  in- 

- nialion  ol 

465<a)(2)    of    tha    HEA.    20 

cluding  teacher  of  Infants,  todOers.  cNldron.  or  youth  with  dto- 

Loans  for  Car- 

U.S.C.  lOSTaa. 

abilities. 

lain  Pubic 

Sarvica. 

New  sac  466(a)(2MI)  liOMa  ban  cancellation  for  work  as  a  fuN- 
llma  swpleyaa  of  a  efiM  or  family  service  agency  provMing  or 
suparvWng  pio«lslon  of  saivlcas  to  high-risk  c/»Vdran  from  low 
Incoiwa  cansnunMtsa. 

Sac  466(di  of  fw  1992  Amsnd- 

New  aac  488(a)  ds8nss  Mm  inooma  oonwnunities  as  those  with  a 

* 

msMs.  addbtg  sac  468  to  iw 

high  toncaiSiaion  of  cMhSwi  eligible  to  be  counted  under  the 

HEA. 

Elementwy  «)d  Seoondaiy  Educatton  Act  of  1965.  New  sees. 

468  (a)  wid  (b)  daflna  tia  torms  "hig^-risk  cMUrarT  and  "i^ 
iBfMii;  nooHit,  Cnmjnn,  tna  youm  wivi  owsDnwies.  . 

• 

Studsm  Assist- 

Tha  1992  Aiwandmsnts.  addbtg 

Sec  472(8)  (formsdy  sec  472(7))  dsOnee  "cost  of  atlsndanca" 

sncs    Nssd 

sac.     472(8)     (fomwrly     20 

tor  a  studsni  sMh  ona  or  more  dependertts,  as  an  alowanca 

Analysis. 

U.S.C.  10871). 

based  on  tia  amsnass  rsaaonably  Incurred  for  dependent  care 
based  on  tw  number  and  apa  of  such  dspandsnis. 

Sac  471(a)  o(  fta  1988  Mtmnd- 

Sac  474(bK6)  prowMaa  8mI  ona  data  alamanl  in  determining  Iha 

fflams.  Mplacing  sac  4^ol 

sg^ectsd  laiwrily  oontrfbulon  ia  tha  1^  of  the  oMer  parent 

«M  HEA.  fomiaity  20  U.S.e. 

■ 

10e7nn. 

Studsni  Assist- 

Sac  471(a)  of  ttw  1992  Amand- 

New  sees.  474(d)(3),  476(d)(3).  and  477(d)(3)  astabiish  tables  of 

anca    Naad 

manls.  rsplacing  sac.  474(d) 

asset  prolaclton  aHowancas  based  on  tha  age  of  the  oklest  par- 

Analysis. 

of    »)a    HEA,    formerly    20 

ant  (for  dependent  students)  or  the  a^e  of  the  student  (for  inde- 

U.S.C. 10e7rr. 

pendent  studsnls). 

Studant  Assist- 

Sac.  471(a)  of  tw  1982  Amand- 

sac  47e(d)(3)  faquiras  tha  Sacrataiy  to  pubish  In  tha  Feociul 

anci    Mssd 

manls,  rat^aing  sac  478  of  #w 

Register  a  tabla  of  anal  f>retacllon  aRowarKes,  such  taUa  to 

Analysis. 

HEA     (tormarty    20     U.S.C. 

be  davatoped  by  delamMng  Via  present  vakjo  cost  of  an  an- 

1087FT). 

nuRy  8)al  wouM  proMda.  for  each  asfa  cohorf  ot  40  and  above. 

bakm  lagaj  40.  8ia  asaat  prolaclton  altowanca  shal  be  oom- 
putsd  by  decreasing  tie  asset  protection  altowance  for  aga  4a 

t 

i 

by  a  preecribed  smounL 

- 

Sac  471(0)  of  tw  1992  Amand- 

Sec  480(d)  deines  tha  tsim  "Independenf  wUh  respect  to  a  stu- 

34 CFR  868.2. 

maniB.  lapiaclng  ssc  480  of 

dsni  as  any  MMdual  wfw  la  24  yaan  ot  aga  or  older  ty  Da- 

•w  HEA  (loimarty  20  U.S.C. 

camber  31  of  ttia  award  year  or  meals  altamato  criteria. 

1087W). 

Highar  Education 

Tna  XII,  HIgfiar  Education  Act  of 

Sec  1201(a)  definee  InsMulon  of  higher  education"  to  mctoda  a 

34CFRd00.4. 

Raaouroaaand 

1865,    Pub.    L    89-328.    as 

public  or  nonprolt  pitvato  aducMtonal  instttutkm  or  a  proprietary 

Siudani  Assist- 

amandad;  20  U.S.C.  1141(a). 

ins«tu8on  of  highsr  education  that  admits  as  regular  students 

srica   Oartaral 

parsons  Nifn  a/e  beyond  the  age  ot  compulsory  school  extend- 

enoe  In  tha  Stals  In  which  tfta  institution  is  iocalad  and  who 
have  8w  abMly  to  banait  kom  tha  trainirtg  offered  by  the  insV* 

kAwi 

20  U.S.C.  1143 

Sec  1203(b)(4)(C)  rsqulraa  ttwt  an  agreamsnl  as  to  tha  Fedaral- 

« 

Stala  raialonship  consists  of  assurances  by  tha  State  that  tha 

Stale  haa  a  compfahartslva  planning  or  policy  formation  proo- 

sas  which  consldsrs  the  postssoondary  educationai  rweda  of 

1 

unaerved  and  underservad  Individuais  wlttiin  tha  State,  Indud* 

mg  MMdbals  beyontf  »ia  (radWontf  coHsga  aga. 

Sojdant  Asslst- 
anca   Qanarai 

50  U.S.C.  App.  462(f) 

Saa  Sacfon  12  of  ma  MKary  Salediva  Servfoe  Act.  which  states 
vt  persneni  pan  wmi  anyone  raquraa  to  register  unoer  sec  o 

34CFR668.4d. 

Propulsions. 

of  the  Act  fmalaa  bafiwaan  ifia  eoae  ot  eighteen  and  twenty-ebU 
snae  sw  wm  vie  ragner  eoucason  aieuuiuuii  ne  aiwi  hji  or 

plana  to  atwid  a  smsmsm  oi  oompsanca  wnn  sac  3  in  oroar 

to  racalwa  aasistanoa  undar  tie  Highar  Education  Ad  of  1965. 

UMI 
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Program 


Assiatanca  for 
Education  of 
Al  Ctifldran 
WHh  DiaabH- 
Was  and  Pre- 
school Grants. 


Assistance  for 

Education  of 
AlChldren 
WHhDisabil- 
Was  and  Pre- 
school Grants. 


Evakiatfonand 
Prooram  Infor- 
mation. 


Statute 


Parts  A  and  B,  IrtdMduals  With 
Disabilrties  Education  Act  (for- 
merly the  Education  of  the 
Handk:apped  Act  (EHA))  as 
amended  by  Pub.  L  101-476 
end  Pub.  L.  102-119;  20 
U.S.C.  1400-1419. 

20  US.C.  1401  


20  U.S.C.  1408 
20  U.S.C.  1411 


Parts  A  and  B,  Individuals  With 
DisablUtiec  Education  Act  (for- 
merly the  EHA),  as  wnended 
by  Pub.  L  101-476  end  Pub. 
L  102-119;  20  U.S.C.  1412. 


Part  B,  Individuals  With  Disabil- 
ities Education  Act  (fonnerty 
the  EHA)  as  amended  by  Pub. 
L  101-476  end  Pub.  L  102- 
119:20U.S.C.  1418. 


Section  and  age  distinction 


Sec.  601(c)  states  it  is  the  purposs  of  the  Act  to  assure  that  rt 
cshMran  with  disabilities  have  available  to  them  ...  a  free  ep- 
propriate  public  aduceNon  ...  to  essure  that  the  rights  of  chih 
dnn  wHh  dtesbilities  end  their  parents  or  guardian*  are  pro- 
tected, to  assist  States  end  localities  in  providing  for  the  edu- 
cetion  of  el  chUdnn  with  disabilities,  and  to  assess  end  essure 
the  etfectivenees  of  efforts  to  educate  handicapped  cMdnn.. 

Sec.  602(aM1)(A)  defines  "chUdnn  with  disabilities"  as  mentally 
reterded,  herd  of  hearing,  deaf,  speech  or  language  impaired, 
visually  handkapped,  eertousiy  emotionally  disturt>ed,  or  ortho- 
pedicelly  impeired,  or  other  heeith  impeired  chUdnn  or  chUdran 
with  specHic  leeming  disabilities  who  by  reason  thereof  require 
special  educetion  end  releted  sendees. 

Sec.  602(aK1)(B)  further  defines  that  'children  with  disabiUtie*" 
for  ChUdnn  agtd  3  to  5,  inclusive,  may,  at  a  State's  discretion, 
include  children— <i)  experiencing  developmental  delays,  as  de- 
fined by  tfte  State  and  as  measured  by  appropriate  diagrxMtic 
instmments  and  procedures  in  one  or  more  of  the  following 
areas:  physicel  development  cognitive  development  commu- 
nication development  social  or  emotional  development  or 
adaptive  development  and  (ii)  who,  by  reason  thereof,  need 
special  education  and  related  sendees. 

Sec.  602(a)(20)  requires  statement  of  needed  transition  sen/ices 
in  lEPs  lor  students  beginning  no  later  than  age  16  and  annu- 
ally thereafter  (and,  when  determined  appropriate  for  individ- 
ueis  beginning  et  age  14  oryounget)". 

Sec.  602(b)  defines  'Vouth  with  disabilities''  for  purposes  of  Pert 
C  of  tie  Act  as  any  child  with  a  disability  who— (1)  Is  fwe/ve 
>«ani  at  age  or  older,  ot  (2)  is  enrofled  in  the  seventh  or  higher 
grade  In  school. 

See  Sec.  608  oonoeming  State  eligi>ility  for  financial  assistance. 

Sec.  611(e)  estebHshee  e  formula  for  determining  the  maximum 
grant  to  a  State  es  Ihe  number  of  dyUdnn  with  disebilities 
aged  3-5,  Indusive,  in  a  State  who  ere  receiving  special  edu- 
cation and  related  sennces  ...  end  the  number  of  children 
with  disabilities  aged  6-21,  inclusive,  In  e  State  who  ere  receiv- 
ing special  education  and  related  sendees  .  .  .". 

Sec.  612  establishes  sHgibifity  requirements  and  conditions,  in- 
cluding thaM1)  the  State  have  in  effect  a  poUcy  that  assures 
al  cMdlren  with  disabilities  the  right  to  e  free  appiropriata  public 
education;  (2)(B)  a  free  epproprlate  public  education  be  avail- 
able for  el  ChUdnn  with  disabilities  between  the  ages  of  three 
end  eighteen  .  .  .  end  for  ell  children  with  disabilities  between 
the  ages  of  thne  and  twenty-one  ".  .  .  except  that  with  re- 
spect to  ChUdnn  with  disabilities  aged  thne  to  five  and  aged 
eighteen  to  twenty-one,  inclusive,  the  requirements  of  this 
clause  shal  not  be  eppHed  in  any  State  if  the  application  ot 
such  rsqulrements  would  be  inconsistent  with  State  law  .  .  . 
respecting  pubNc  education  within  such  age  groups  In  the 
State". 

Sec.  618(a)  directs  the  Secretary  to  assess  progress  in  Imple- 
menting the  Educetion  of  the  Handicapped  Act  end  to  essess 
the  impBct  and  effectiveness  of  efforts  to  provide  free  appro- 
prtate  public  education  to  alt  childnn  and  youth  with  disabUities 
and  to  assess  earty  intervention  to  infants  and  toddlers  with 
disabHties. 

Sec.  618(b)  describes  the  data  to  be  coltected  to  assess  the  im- 
ptomentaUon  of  ihte  chapter,  end  State  end  local  efforts  to  pro- 
vide a  free  eppropriate  public  education  to  chUdren  and  youth 
with  disabilities,  end  eerly  inten/ention  services  to  Infants  and 
tocMVsfS  with  disabilities.  The  Secretary  shall  coHect  infonnalion 
on  Vie  number  of  Infants.  todOers,  chUdren,  and  youth  with  dis- 
abilities. This  section  contains  a  number  of  distinctions  by 
which  Information  is  to  be  collected  on  Infants,  toddlers,  chU- 
dren and  youth  with  disabilities. 


RegUatione 


34  CFR  300.1. 


34  CFR  300.5. 


34  CFR  300.110. 


34  CFR  part  327. 
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Piogram 


Evaluatton  and 
Program  Infof- 


PrMchooiand 

School  Pro- 
grams for  CNI- 
dran  With  Ois- 
abilities. 


Regiorud  R«- 
aourca  Cantars 
forthaHandl- 
caooad 


Pwt  B.  Individuals  With  Disabil- 
Mias  Educalon  Act  (tormarty 
tha  EHA)  as  amandad  by  Pub. 
L.  101-476  and  Pub.  L.  102- 
119;20U.S.C.  1418. 


A  and  B,  IndMduals 
DisabWaa  Education  Act  (for- 
mally tha  EHA)  as  amandad 
by  Pub.  L  101-476  and  Pub. 
L.  102-119;  20  U.S.C.  1419. 


Part  C.  Individuals  With  Dlsabil- 
«as  Education  Act  (formarty 
tha  EHA)  aa  amandad  by  Pub. 
L.  101^76;  20  U.S.C.  1421. 


UMI 


SacHon  and  aga  dMhwion 


Sac.  618(c)  provides  that  the  Secretary  wiR  make  grants  to,  or 
enter  Into  contracts  or  cooperative  agreements  with  State  or 
local  aducaional  agendas,  institutions  of  higher  education, 
public  agandaa  arxl  private  nonprofit  organizations  for  the  pur- 
pose of  conducing  studies,  analyses,  synthases,  arxl  investiga- 
tiorts  tor  Improving  tha  provision  of  full  educational  opportunities 
and  eafty  Merventions  for  al  children  with  disabilities  from  bu9t 
through  agt  21.  The  section  includes  a  nonexclusive  list  of  the 
program  and  system  improvements  for  wtiich  information  gath- 
ered from  such  studies  £ixJ  investigations  will  be  used. 

Sec.  618(e)  directs  the  Secretary  to  provide  for  special  studies  to 
assess  progress  In  the  Implementation  of  the  chapter  and  to 
assess  the  Impact  and  effectiveness  of  State  and  local  efforts 
and  efforts  by  the  Secretary  of  the  Interior  to  provide  free  ap- 
propriate pubUc  education  to  chikken  and  youth  with  disat)il- 
ities,  and  earty  Marvantion  services  to  infants  and  toddlers  with 
dteabHities.  The  section  also  Ists  a  number  of  areas  to  wt)ich 
tha  Secretary  may  give  first  consideration  In  selecting  priorities 
tor  fiscfll  years  1991  through  1994. 

Sec.  618(gK1)  requires  Vie  Seaetary  to  issue  an  arwiuai  report 
on  tiie  progress  being  made  toward  the  provision  of  a  free  ap- 
propriate public  education  to  all  chitdran  and  youth  with  disabil- 
ities, and  early  Inten/ertion  services  for  infants  and  toddlers 
with  disabilities.  The  subsection  requires  ttiat  the  Secretary  irv 
dude  In  the  annual  report,  irrter  alia,  an  analysis  and  evaluation 
of  the  partidpalion  of  chtdren  and  youth  with  disabilities  in  vo- 
cational educaMon  programs  and  services,  arKJ  an  arwUysis  and 
evaluation  of  the  effectivw^ass  of  procedures  undertaken  to  eiv 
sure  that  chidran  mtd  youth  with  disabilities  receive  special 
educatton  and  related  servk^es  in  the  least  restrictive  environ- 
ment commensurate  wiVi  their  needs  and  \o  improve  programs 
of  instructton  lor  children  and  youth  with  disabilities. 

Sut>part  (g)(5)  provides  that  in  consultatton  with  ttte  Nattonal 
CourtcU  on  Disability  and  the  Bureau  of  Irtdian  Affairs  Advisory 
CommHtea  for  Excapttonal  Chidren.  the  Seaetary  shall  Irxdude 
In  the  report  a  deacriplton  of  t»  status  of  early  iriterventton 
aarvKes  tor  infarrts  and  toddlers  with  disabilities  from  birth 
through  age  fwo,  inctosive.  and  special  education  arxj  related 
servkres  to  children  with  disabilities  from  3  through  5  years  ol 
age. 

Sea  619(a)(1)  provktoa  ttnt  tor  fiscal  years  1987-89  (or  fiscal 
year  1990  if  tha  Secretary  makes  a  grant  urxlar  this  paragraph 
for  that  fiscal  year),  the  Seaetary  shal  make  a  grant  to  any 
State  that  ''pr<^'toes  special  educatton  arxl  related  servk:es  to 
chUren  with  disabilities  aged  ffiree  to  ffwa,  irKlusive". 

Sec.  619(b)(1)  provkles  that  for  fiscal  year  1990  (or  fiscal  year 
1991  if  the  Secretary  makes  a  grant  under  sec.  619(a)(1)  for 
that  fiecal  year),  and  tor  iscai  years  thereafter,  the  Secretary 
shall  ntake  a  grant  to  any  State  that  "has  a  State  plan  .  .  . 
which  Includes  poiciae  and  procedures  that  assure  the  avaii- 
abHty  uTKler  the  Stale  law  and  practk:e  of  such  State  of  a  tree 
appropriate  public  educatton  for  all  children  with  disabUtties 
aged  three  to  five,  inctusfve  and  tor  any  two-year  old  children 
provhlad  servk»s  by  the  State  ...  or  by  a  tocal  educattonal 
agency  or  Inteimediale  educational  unM.". 

Sec.  619(c)  provides  that  funds  under  tha  Pre-School  Grants  pro- 
gram may  ba  uaad  to  proMda  servicaa  for  children  with  disabV- 
Hies  from  itrea  to  Ihm  years  ol  age,  incktsive. 

Sec.  621(a)  authorizes  tha  Secretary  to  make  grants  or  enter  into 
contacts  or  cooparaOv  agraaments  with  Institutions  of  higher 
educatton,  pubHc  agartcfaa.  private  non-profit  organizattons. 
State  educattonal  agendas  or  combinattons  of  such  agencies 
or  InatNuttona  tor  tlw  aalaMahment  and  operatkxi  of  regtonal 
reeourca  car^ara.  Each  of  ttaaa  centers  siiali— . 

(1)  aasiat  In  toaniifying  and  soMng  persistent  problems  in  provkJ- 
ing  quality  special  education  and  related  senrices  to  chikken 
and  youlh  with  diaaMWaa  and  early  inten/entton  servtoes  to  th 
tame  and  toddhrs  with  dtaabiHties  and  their  families;. 


Regulattons 


34  CFR  part  301. 


34  CFR  part  305. 
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S«fviCMfor— 
DMf-BInd 
ChHdranand 
Youih. 


Earty  Education 
forChildran 
with  Disabilities. 


Programs  for 
Childranwith 
Severs  Disabil- 


Statute 


Part  C.  Indviduals  WHh  Oisabn- 
Hias  Education  Act  (formerty 
the  EHA)  as  Mnandad  by  Pub. 
L  101-476;  20  U.S.C.  1422. 


Part  C,  Individuals  VMn  Oisabii- 
itiss  Education  Act  (formerly 
the  EHA)  as  amsnded  by  Pub. 
L  101-476  and  Pub.  L.  102- 
119;20U.S.C.  1423. 


Part  C.  Mlviduala  WMh  Oisabil- 
Wes  Education  Ad  (formsriy 
the  EHA)  as  wnsndMt  by  Pub. 
L  101-476  and  Pub.  L  102- 
119:20U.S.C.  1424. 


Section  and  age  distinction 


(2)  assist  In  developing,  identifying,  and  replicating  successful 
programs  and  praictioas  which  will  improve  special  education 
and  ralatsd  sanicaa  to  cMdnsr?  and  youtf)  with  disabilities  and 
thsir  familias  and  earty  Intsrvention  services  to  infanta  and  toO- 
dfcw  wMh  riisrtMHIes  and  their  JMniliee; .  .  . 

(4)  aasist  in  the  Impfowsment  of  inlonnation  dissemination  to  and 
training  acttvftiee  for  professionals  and  parents  of  k\tap«»,  Hxt- 
Oara.  cNUran  and  youtfi  with  disabilities. 

Sec.  622(a)(1)  autttortzee  the  Secretaiy  to  assist  Stats  edu- 
cational agencies  to  assurs  the  provision  of  special  education 
and  rsiatad  services  as  wan  as  vocational  and  transitional  serv- 
ices to  deaf-bind  MaMa.  toddlers,  ehUran,  and  youm  mnA  to 
maka  available  to  deaf-bSnd  youth,  programs  and  sen^ices  to 
fadiitate  their  transition  from  educational  to  other  services. 

Sec.  622(b)  authorizes  the  Secretary  to  enter  into  cooperative 
agreements  or  contiacis  to  establish  and  support  regional  pro- 
grams for  pravidhg  tachnical  assistance  in  the  education  of 
deaf-bUnd  oMdtan  andyoutfL 

See  atoo  Sees.  622(a)(2).  622(c),  and  622(d). 

Sec.  623(aK1)  providee  that  the  Secretary  is  autiorizad  to  at- 
range  by  contract,  grant,  or  cooperative  agreement  witi  appio- 
priato  public  agenciee  and  private  nonprofit  organizatians,  for 
the  development  and  operation  of  anpaiimentai.  demonstration, 
and  outreach  preschool  ar>d  early  inlsrvsntian  programs  for 
chOdran  with  disabilities,  including  individuals  who  ars  at  rtsi(  of 
h«^  aubstantiai  developmental  delays  if  early  interventkjn 
aen4oea  are  not  provided. 

Sec  623(aKl)  pro^Mee  that  the  Secretary  may  fund  programs 
that  offer  taMng  about  exemplary  models  and  practices  to 
Stale  and  local  personnel  who  provide  services  to  chUdran  wHh 
dtoabiHtiee  torn  bkfh  Ihnugh  aga  aight. 

Sec.  623(b)  provides  that  "(tlhe  Secretary  shall  fund  up  to  5 
grants  to  States  for  3  years  for  ttM  purpose  of  establishing  an 
inter-agency,  muitidiecipiinary,  and  coordinated  statewide  sys- 
tem for  the  identiScalion.  traddng  and  referral  to  appropriate 
sentoes  for  al  categories  of  chUran  who  are  biologically  and/ 
or  environmefltaliy  at-risk  of  having  developmental  delays. 

Sec.  623(c)  pro^dse  that  "[tyha  Secretary  shall  arrangs  by  corv 
tract,  grant  or  cooperative  agreement  with  appropriate  public 
agencies  and  private  non-profit  organizations  for  the  establish- 
ment of  a  technical  assistance  development  system  to  assist 
entities  operatirtg  experimental,  denxx^tration,  and  outreach 
programs  and  to  assist  Stats  agencies  to  sxpand  and  Improve 
sen^icee  provided  to  cMidran  with  disabilities". 

Sec.  623(d)  provides:  The  Secretary  shel  arrange  by  contract, 
grant,  or  cooperative  agreement  with  appropriate  public  agen- 
cies and  private  non-profit  organizations  for  the  estabishmsnt 
of  aariy  chMdhood  research  institutes  to  carry  on  sustained  re- 
search to  generate  and  disseminate  new  information  on  pre- 
school and  earty  Intervention  for  childran  with  disabilities  and 
their  families''. 

Sec.  623(e)  provides  for  grants  for  research  to  identify  and  meet 
thefuM  range  of  special  needs  of  childranwith  disabilities  and 
for  training  of  personnei  of  programs  for  chUdran  with  disabil- 
ities, including  programs  to  integrate  cNldran  with  disabilities 
into  regular  praachool  programs. 

Sec.  623(g)  provides:  "For  purposes  of  this  section  the  term 
TSchHdren  with  disabiiitiee'  includes  chidren  torn  birth  fhmugh 
aight  yaara  ol  aga.  Including  intents  and  toddlers  with  disabil- 
ities''. 

Sec.  624(a)  autfwrizes  tts  Seaetary  to  make  grants  to,  or  enter 
into  contracts  or  cooperative  agreements  for—. 


(1)  reeeaich  to  idenlNy  and  meet  the  fuU  range  of  special  needs 
of  such  infants,  toddhrs,  childran,  and  youth  with  severe  dis- 
abilities:. 


34  CFR  part  307. 


34CFRp«t30e. 


34  CFR  part  315. 
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EducaMon  Pro- 
grams tor  Indh 
vidualswith 
Disabilities. 


Saoondwy  Edu- 
olon  snd 


S«fv<OMfor 
Yout)  with  Ois- 


Progratns  tor 
CMdran  and 
Youtt)  with  Se- 
rious Emotional 
Distufbancs. 


Training  Person- 
nai  tor  the 
Education  of 
IndMduitewith 
Disabilities. 


Part  C.  IndMduais  With  Disabil- 
Was  Education  Act  (tormerty 
tw  EHA>  as  amended  by  Pub. 
L.  101-476:  20  use.  1424a. 


Pwts  C  and  B.  IndMduals  with 
Disabiii»as  Education  Act  (for- 
merly ttte  EHA)  as  amended 
by  Pub.  L.  101-476  and  Pub. 
L  102-119;  20  U.S.C.  1425. 


Part  C,  Individuals  with  Disabil- 
ities Education  Act  (formerly 
the  EHA)  as  amended  by  Pub. 
L.  101-476:  20  U.S.C.  1426. 


Part  D,  Individuals  with  Disabil- 
ities Education  Act  (fomierly 
the  EHA)  as  amended  by  Pub. 
L.  101-476  and  Pub.  L.  102- 
119:  20  U.S.C.  1431-35. 


Section  artd  age  distinction 


UMI 


(2)  the  da<>alopmant  or  demonstration  of  new,  or  improvements  in 
exMIng  methods,  approaches,  or  techniques  which  would  corv 
Irlbuls  to  tie  adftMtment  and  education  of  such  infants,  lod- 
dimt,  ehtdmt,  and  youth  with  severe  disabilities;. 

(3)  training  ol  personnel  tor  programs  specifically  desigrwd  tor 
such  MianCi.  toddhrs.  chidren,  and  youth  arnj. 

(4)  dissemination  o(  materials  and  intormation  about  practices 
tound  efto^lva  in  worWng  with  such  chUdrsn  and  you»). 

Sec.  62S(a)(1)  authorizes  grants  or  contracts  for  the  develop- 
ment, oper^ion  and  dissemination  of  specially  designed  model 
programs  of  poetsecorMtery,  vocatiorul,  tectmical.  continuing,  or 
aduH  education  tor  individuals  with  disabilities. 

Sec.  625(aK2)  provides  that  in  malting  grants  or  contracts  under 
Sec.  62S(a)(1).  tie  Secretary  shaH  give  priority  corisideratlon  to 
certain  programs,  indudtog  model  programs  for  individuals  with 
dtaabUng  condNions  other  than  deafness  "for  developing  arxl 
adapting  programs  of  .  .  .  adUtt  education  to  meet  the  needs 
of  IndMduals  witt)  disabilities''. 

Sec.  626(a)  authorizes  the  Secretary  to  make  grants  or  enter  into 
contracts  to — 


(1)  strengthen  ami  coordir>ate  special  education  and  related  serv- 
ices for  you§i  with  disabtlities  ...  to  c»sist  them  in  the  transi- 
tion to  postsecorxlary  education,  vocational  training,  competi- 
tive employment,  continuing  education,  irxleperKlent  arx)  corrv 
munity  living,  or  adutt  services;  [and]. 

(3)  sttmulato  the  Improvement  of  the  vocational  arid  Kfe  skills  of 
students  with  dtoabUlties  to  enable  them  to  t>e  better  prepared 
for  transitfon  to  adult  life  arxj  services. 

Sec.  626(b)  authorizes  assistarK»  for  projects  that  may  include—. 

(1)  developing  strategies  and  tedmiques  for  transitk>n  to  inde- 
pendent Hving,  vocattonal  training,  vocational  rehabilitation, 
postsecondary  education  and  competitve  employment  for  youth 
with  disabilities. 

See  also  Sees.  626(b)(2)-(b)(4).  (b)(6),  and  (b)(7)  through  (b)(11) 
for  furVier  references  to  youths  and  adufts. 

Sec.  626(e)  authorizes  the  Secretary  to  make  one-time,  5-year 
grants,  ...  to  devetop,  imptement,  and  improve  systems  to 
provkle  transition  servtoes  for  youth  with  disabilities  from  aga 
14  through  (he  age  they  exit  school. 

Sec.  627(a)  authorizes  the  Secretary  "to  make  grants  to,  or  enter 
into  contracts  with  institutions  of  higher  education.  State  and 
kx:al  educatforuri  agencies,  and  other  appropnate  public  and 
private  norvprofit  institutions  or  agencies  to  establish  projects 
for  the  purpose  of  improving  special  education  artd  related 
services  to  cMUirisn  and  youth  with  serious  emotional  disturt>- 
ance.". 

Sec.  627(b)  authorizes  the  Secretary  *%>  make  grants,  on  a  com- 
petitive basis,  to  local  educattorial  ager>cies  in  collaboration 
with  mental  health  entities  to  provkle  services  for  children  and 
youth  with  sertous  emottonal  disturt>ance". 

Sec.  631(a)(1)  authorizes  tt>e  Secretary,  inter  alia,  to  make  grants 
or  awards  to  ir>stitutions  of  higher  education  arxl  ottier  appro- 
priate nort-proftt  institutky^s  or  agencies  to  assist  them  in  train- 
ing personrtei  tor  careers  in  special  educatkxi,  related  services, 
and  earty  Interventton,  including — (B)  related  servk:es  to  cNI- 
dren  and  youth  with  disabilities  in  educational  settings:  (C)  spe- 
cial educatton  and  other  careers  in  preschool  and  early  inter- 
ventkxi  servtees  for  infants  and  toddlers  with  disabilities:  and 
(E)  training  of  special  education  persormel  artd  other  persorviel 
provking  special  servtoes  and  pre-school  and  early  intervention 
servtoes  for  children  virilh  disabilities. 


Regulatione 


34  CFR  part  338. 


34  CFR  part  326. 


34  CFR  part  328. 


34  CFR  parts  316 
and  318. 
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Training  Person- 
nel for  the 
Education  of 
IndMduais  with 
Disabilities. 


Cleai1r)ghoiises 


Statute 


Part  D,  Individuals  with  Disat)il- 
Kiee  rdiicaicin  Act  flowiterfy 
the  EHA)  as  amended  t>y  Pub. 
L.  101-476;  20  U.S.C.  1431. 


Part  0,  MMduais  wNh  Dfsabi^ 
Wee  Education  Ad  (hmneily 
tie  EHA)  as  amefMled  by  PUb. 
L.  101^76;  20  U.S.C.  1433. 


Section  and  age  distinction 


Sec  631(b)  pnwidse  that  tie  SacralBry  may  make  0fants..io  de- 
velop end  demonsbali  eflectfve  m/f  for  p*eeer«toe  feainlng 
prognme  to  piepaie  legiSer  educatoiB  to  woik  wUh  eMk*an 
and  yoiMh  wMh  rtln>i[Hlii  and  their  f«T«ee;...for  mservtoe  mi 
preeer>^e  training  of  paraonnel  to  wortc  witi  ktfmm,  toddlm*. 
cMUraa  md  youih  wm  dtoabilllies  and  their  families  and  mi- 
itofNy  MmHB,  toOdlta,  cNkken,  and  youth  with  disabilities  «id 
tMir  famliee:  and  for  preaervice  and  inservice  training  of  spe- 
cial education  and  lalaled  services  personnel  to  benefit  inlaniB, 
toddltn.  ehUm*.  antf  jvulfi  with  disabilities. 

Sec  631(c)(1)  piotMee  that  the  Secretary  shall  fund  up  to  five 
grants  to  Statoa  or  enMlee  to  support  the  formation  of  comortie 
or  partoenhlpa  of  pubic  and  private  entities  for  the  purpose  of 
providing  opportuniies  lor  career  advancement  and/or  oonv 
pstancy-baaed  training,  including  but  not  limited  to.  certificato 
or  degree  graning  programs  in  special  education,  related  serv- 
icee,  ervl  earty  Iniervenlion  for  current  woriiers  at  public  and 
prtvala  agendee  twi  provide  services  to  infants,  toddhra,  cNh 
dran,  and  yotMh  aiNh  dtaaUMIes.  Recipients  shall  meet  the  re- 
quirements of  eection  610(g)  tor  the  dissemination  of  informa- 
tioa 

Sec.  631(c)(3)  providee  thet  the  Secretary  shall  award,  for  the 
putpoee  of  prwMng  iKhnicsl  assistance  to  States  or  entities 
leceiving  grants  under  peragraph  (1),  a  cooperative  agreement 
through  a  seperato  oompalitton  to  an  entity  that  has  success- 
toNy  domonstiaiad  Vta  cepeoity  end  expertise  in  the  education. 
training,  and  rstanion  of  workers  to  sen^e  chUdran  and  youth 
with  dtabMee  through  the  use  of  consortia  or  partnerships  ee- 
tablshad  for  tie  purpoee  of  retaining  the  existing  workforce  and 
providtog  opportunities  tor  cereer  enhencenrwnt. 

Sec  631(d)  proMdee  ttiat  the  Secretary  may  make  grants  through 
a  seperato  competition  to  privato  nonprofit  organizations  for  the 
pupoee  of  pravidtog  training  and  information  to  parents  of  kh 
lanta.  toddhn.  cMUran  and  youlh  with  disabilities  and  persons 
who  work  with  perenis  to  enable  such  indivMuals  to  partk:ipato 
more  eflectiveiy  wUh  profesatonsls  in  meeting  the  educattonal 
needs  of  cNUran  wlBt  rJsebiWies.  Such  grants  shal  be  de- 
signed to  meet  the  unk)ue  training  and  intormation  needs  of 
psrenlB  of  Infanlt.  todbton;  cfiik*an.  and  youfi  with  disabiHtiee 
Mng  In  the  araa  to  be  aenred  by  the  grant,  partkuiarty  those 
who  era  membefs  of  groupe  that  have  been  tradittonaly 


See  subparts  (c^  to  (cX7) 


Sec.  632(c)  proMdes.  "The  Secretary  shal  make  grants...  to  meet 
the  needs  of  IMiania,  Mbtars,  chUdran,  and  youth  with  dtoabl- 
Hee  or  iupen4son  of  such  persons,  consistent  with  tfie  person- 
nel needs  IdsiilWsiJ  in  flte  Stato's  comprehensive  system  of 
personnel  devetopmeni  tvidar  [Sedtons  613  and  676(b)(8)r. 

Sac.  633(a)  au6iortzec  the  Secretary  to  make  grants  or  to  enter 
Into  oomracto  or  cooperative  agreements  with  pubic  agencies 
or  prMMs  nonprofit  organizaftons  or  institutkxw  for  tne  estab- 
•shment  of  three  nattonal  clearinghouses:  on  chUdran  and 
youth  with  dhabWes;  on  poetsecondary  educatkxi  for  IndMd- 
t;  and  on  careers  In  special  education  ..  . 


34  CFR  part  319. 


34  CFR  part  320. 
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ihttw 
EducMkmof 
IndMdiMls  wilt) 


Damonctration 


Madtaiforlndi- 


Stalula 


Part  E.  IndMduais  wMh  DisabN- 
Maa  Eduoaion  Act  (formarty 
Via  EHA)  at  amanctod  t>y  Pub. 
L  101-478  and  Pub.  L.  102- 
1 19:  20  U4S.C.  1441-42. 


IndMduahwWi  Dlsabilitias  Edu- 
cation Act  (fonnnady  th«  EHA) 
aa  amandad  by  Pub.  L  101- 
476  and  Pub.  L.  102-119:  20 
U.S.C.  1452-54. 


Section  and  age  distinction 


UMI 


Sec.  641(a)  provides  that  the  Secretary  may  make  grants  to,  or 
amar  into  connacts  or  cooperative  agreements  with.  State  and 
local  aducaionai  agendee,  institutions  of  higtwr  education,  and 
other  pubNc  agencies  and  nonproftt  private  organizations  for  the 
purpose  of  advandrig  arxl  imprcvirtg  the  knowledge  base  and 
improving  the  practice  of  professionals,  parents,  and  others 
providh)g  earty  interventkxt,  special  educatkxi,  and  related 
services  IrKkjding  professionals  wtto  work  with  children  and 
yotMh  wNh  dtoabilities  in  regular  educatk)n  environments,  to  pro- 
vkto  such  ehUdnn  effective  instnjctkxi  and  enable  them  to  suc- 
cassluly  learn.  The  acttvities  supported  by  this  section  shall 
support  advancenr>ents  in  knowledge  and  practice  designed  to 
contribute  to  ttie  improvement  of  instruction  and  learning  of  In- 
lants.  toddhfs,  chikinn,  and  youth  with  disabilities.  In  carrying 
out  this  sectton,  the  Secretary  may  support  research  and  relat- 
ed activities  designed  to— 

(1)  advance  knowledge  regarding  the  proviston  of  instructton  and 
other  inienwnttons  to  intents,  toddlers,  children,  and  youth  with 
disabHittee  including  .  .  . 

(C)  the  Improvement  of  knowledge  regarding  the  devetopmental 
and  learning  characteristtes  of  kHants,  toddlers,  children,  and 
youth  with  disabilities .  .  . 

(G)  the  devekjpnoent  of  assessment  technkjues,  instrumarrts  .  .  . 
and  strategies  for  measurement  of  progress  and  the  klentifica- 
tnn,  tocatton,  and  evakiatkin  of  hfants,  tod(Mers,  cNldren,  and 
youfh  with  dtoabiUties  .  .  . 

(fKI)  The  Secretary  shafl  make  grants  or  enter  into  contracts  or 
cooperative  agreements  for  the  establishment  of  a  center  or 
centers  designed  to  orgcviize.  synthesize,  and  dissen^inate  cur- 
rent knowledge  relating  to  children  with  attention  deficit  disorder 
with  respect  to  the  Mkmnq: 

(A)  Assessment  techniques,  instruments,  and  strategies  used  for 
ktontification,  locatkx).  evaiuatkxi  arid  for  measurement  of 
progress. 

(B)  Knowledge  and  skiH  competer)cies  needed  by  professionals 
provking  special  and  regular  education  and  related  services. 

(C)  Environmental,  organizationai,  resource,  and  other  conditkxts 
necessary  for  effective  professtonal  practk:e. 

(D)  Devetopnrtental  and  teaming  characteristx:s. 

(E)  instrucHonai  strategies,  technk|ues,  and.  activities. 

(F)  Curricula  and  instrudtonal  tools  such  as  textbooks,  media, 
ntatarials,  and  technotogy. 

(G)  Strategies.  technk)ues,  and  activities  related  to  involvement  of 
families. 

(g)(1)  The  Seaetary  shall  make  grants,  or  enter  into  contracts  or 
cooperative  agreements,  for  tt^e  establishment  of  model  denv 
orwtratton  programs,  of  which  some  wHI  be  school-based  mod- 
els, that  provMe  the  services  of  an  ombudsman  to  assist  in  re- 
solving problems  tturt  are  barriers  to  appropriate  educatk>nal, 
ralalad  services,  or  other  services  for  children  and  youth  with 
dtoabiitias. 

(2)  Programs  under  paragraph  (1)  shall  provide  or  klentify  per- 
sonnel to  assist  children  and  youth  with  disabilities,  their  par- 
ants  or  guardians,  special  and  regular  aducatton  teachers. 
State  and  k)cal  educalton  administrators,  and  related  servicea 
personnel  to  resolve  problems  in  a  timely  manner  through  dis- 
pute medMon  and  other  methods,  notwithstanding  due  proc- 
ess procedures,  in  order  to  further  the  delivery  of  appropriate 
educatton  and  related  servtees. 

Sec.  642  aulttorizas  the  Secretary  to  make  grants  for  research 
and  relalsd  purposes  relating  to  physkal  educatton  or  recre- 
atton  for  cMUran  with  disabilities  .  .  .  and  to  conduct  research, 
surveys,  or  demonstrations  relating  to  physical  educatton  or 
recraaiton  for  chfUdran  with  disabilities .  .  ,  . 

Sec.  652(c)  provktos  that  the  Secretary  nwy  make  grants  to  or 
enter  into  contracts  or  cooperative  agreements  with  the  Na- 
ttonal  Theatre  of  the  Deaf.  Inc.  and  other  appropriate  nonprofit 
organizatene  for  the  purpose  of  provkKng  culturtri  experiences 
to  ennch  tw  Ives  of  deaf  and  hard  of  hearing  children  and 


Regulattons 


34  CFR  part  324. 


34  CFR  part  332. 
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Program 


Technology,  Edu- 
cationaJ  Media, 
and  Materials 
for  Individuals 
with  DisatJilities. 


Infants  and  Tod- 
dlers with  Dis- 
abilities. 


Statute 


Infants  and  Tod- 
dlers with  Dis- 
at>ilities. 


Part  G,  tndivMuals  with  DisabU- 
ities  Education  Act  (fonmerty 
the  EHA)  as  amended  by  Pub. 
L.  101-476  and  Pub.  L.  102- 
119:20U.S.C.  1461. 


Part  H,  Individuals  with  Disabil- 
ities Education  Act  (formerly 
the  EHA)  as  amended  by  Pub. 
L.  101-476  and  Pub.  L.  102- 
119;  20  use.  1471-85. 


Part  H.  Individuals  with  Disabil- 
ities Education  Act,  as  amend- 
ed by  Pub.  L  101-476  and 
Pub.  L  102-119;  20  U.S.C. 
1472. 


Section  and  age  distinction 


Sec.  661  provides  that  the  Secretary  may  make  grants  to  or  enter 
into  contracts  or  cooperative  agreements  with  institutions  of 
higher  education.  State  and  local  educational  agendas,  or 
other  appropriate  agencies  and  organizations  for  the  purpoeo  o( 
advarwing  the  use  of  new  technology,  media,  and  nuterials  in 
the  education  of  students  with  disabilities  and  the  provision  of 
earty  intervention  to  intents  and  toddlers  with  disabilities. 

Part  H  authorizes  an  early  intervention  program  under  the  IrKSvid- 
uals  with  Disabilities  Act  for  infants  and  toddlers  with  disablities 
arxl  their  famUies,  and  for  other  purposes. 


Sec.  671  provides  that  it  is  the  policy  of  the  United  States  to  pro- 
vide financial  assistance  to  States— 

(1)  to  develop  and  implement  a  statewide  .  .  .  program  of  earty 
inten/ention  sennces  for  infants  and  toddlers  with  (fisabilties 
and  their  famWes 

(3)  to  enhance  their  capacity  to  provide  quality  early  intervention 
services  and  expand  and  improve  existing  earty  intervention 
senrices  being  provided  to  infants,  todcOers  with  disabilities,  and 
their  families. 

Sec.  672  states  that,  as  used  in  this  subchapter— 
(1)  The  term  infants  and  toddlers  with  disabilities  means  individ- 
uals from  birth  to  age  2.  inclusive,  who  need  earty  Intervention 
services  because  they — 

(A)  are  experiencing  developmental  delays,  as  measured  by  ap- 
propriate diagnostic  instruments  and  procedures  in  one  or  mon 
of  the  followtng  areas:  cognitive  development,  physical  develop- 
ment, language  and  speech  development,  psychosocial  devel- 
opment or  self-help  skills,  or 

(B)  have  a  diagnosed  physical  or  mental  condition  v^ch  has  a 
high  probability  of  resulting  in  developnwntal  delay 

See  also  Sees.  673-76.  678-61,  683-64 
Sec.  677(a)  requires  that  each  Infant  or  toddler  with  a  disability 
arxl  the  infant's  or  toddler's  family  shall  receiva— 

(1)  a  multidisciplinary  assessment  of  unique  strengths  and  needs 
of  tfte  infant  or  toddler  and  ttie  identification  of  services  appro- 
priate to  meet  such  needs,  and 

(2)  a  family-diracted  assessment  of  the  resources,  priorities  and 
concerns  of  the  family  and  klentfication  of  the  supports  and 
services  necessary  to  enhance  the  family's  capacity  to  meet 
the  devetopmental  needs  of  their  infant  or  todaerwm  a  disabil- 
ity; and 

(3)  a  written  indivklualized  family  sen/ice  plan  .  .  . 

Sec.  677(d)  requires  that  the  plan  contain,  inter  alia,  a  statement 
of  the  infants  or  toddler's  present  levels  of  physical  develop- 
ment, cognitive,  language  and  speech  development,  and 
psychosocial  devetopment. 

Sec.  678(a)(8)  requires  that  the  State's  applicatnn  include  a  de- 
scrtptkxi  of  the  policies  and  procedures  to  ensure  a  smooth 
transition  to  preschool  programs  under  Part  B,  including  a  con- 
ference to  review  the  cttild's  program  options,  for  tt>e  period 
commencing  on  the  day  the  c/M/d  turns  3  through  the  remainder 
of  the  school  year. 

Sec.  679  permits  the  use  of  funds  under  this  part  to  provkle  a 
free  appropitate  public  education,  in  accordance  with  Part  B,  to 
children  with  disabtlitias  from  their  third  birthday  to  the  begin- 
ning of  the  foUowing  school  year.  I 


Regiiaiions 


34  CFR  part  333. 


34  CFR  part  303. 
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infanliMdTotf- 
dws  wNh  Dit- 


CjAauctot  Univer- 
sity. 


KandaBO«m- 
omtratkin  El«- 
mentary 
School. 


Model  Secondary 
School  lor  Vie 

Oeel. 


Conwnission  on 
Education  of 
the  Deaf. 


SMule 


Education  Act  (I 
•w  EHA)  m  amended  by  Pub. 
L.  101-478  and  Pub.  L.  100- 
119:20UIS.C.  1482. 


TiUe  I.  Educaton  d  the  Deaf  Act 
of  1966.  Pub  L  99-371.  20 
US.C430a 


Titia  I.  Part  B.  Education  ot  the 
Deaf  Act  of  1966.  Pub  L.  99- 
371.20U.S.C.  4311. 


Title  I.  Part  C.  Education  of  the 
Deal  Act  of  1966.  Pub.  L.  99- 
371.20U.S.C.  4321. 


Title  n.  Educafion  of  the  Deaf 
Act  of  1966.  Pub.  L.  99-371. 
20  U.&a  4341-44. 


Section  and  age  dtetinction 


UMI 


Sac  mafb).  vMcli  ealitJliliMi  fie  compo^ton  ol  a  SMa  Inter- 
afney  Coowinaiwg  Cound.  prawidaa  m  part  Vtat 

The   Cound   iMI   be   composed   as   toftmn:   At   least   20 
be  paianti  ...  of  intams,  toMen  or  cM- 
gtd  12  or  younger,  including  at  least  one 
parent  of  m  Mant  MxkMtr  or  child  with  a  disabtlity  aged  6  or 
poi0tgm  .  .  .  otter  membera  representng  each  of  the  appro- 
priale  agandee  iTMOlvad  in  the  provision  of  or  payment  lor  early 
to  Mwita  and  lodUtars  with  disabilities  and 
at  laaat  one  member  from  the  State  agency 
responsible  for  preschool. 

Sec.  682(e)  provides  that  the  Councfl  may.  infer  atia,  advise  and 
the  lead  sgarKry  end  Ihe  State  educational  agency  re- 
tie  provision  of  appropriate  services  for  children  aged 
btffik)  5.  Inclusive. 

Sec.  103(b)  establishes  a  Board  of  Trustees  for  Gallaudet  Univer- 
sity, which  is  aultKKized  to— (6)  estat>lish  such  departments 
and  otm  units,  including  a  department  of  higher  leanrung  for 
the  deaf,  a  depaitmenl  of  elementary  education  for  the  instruc- 
tion of  deal  children  ...  as  the  Board  deems  necessary  to 
carry  out  the  purpose  of  Gattaudel  University  .  .  . 

Sec.  1 1 1  (a)  estat>lishes  that  Galla jdet  University  win  provide  day 
and  residential  iaciiities  lor  elementary  education  for  individuals 
who  are  deal  in  order  to  prepare  them  for  hi^n  school  and 
other  secondary  study  and  to  provide  an  exemplary  educatiortal 
program  to  stimuiate  Itie  development  of  similar  excellent 
programs  .  .  . 

Sec.  111(a)(2)  piDMdes  that  ttie  KsrxWI  Demonstration  Elemen- 
tary School  she!  also  provide  technical  assistance  and  out- 
reach tvoughout  the  Nation  to  train  parents  of  deaf  Infants  and 
chidram  in  spectalized  learning  sMJIs;  and  develop  curricula,  in- 
skudkvtal  techniques,  materiais,  and  programs  for  teaching 
hearing  impaired  and  deaf  students  in  classroom  situations  with 
nort-hearing  impaired  students. 

Sec  111(b)  states.  "Where  a  local  educational  agency.  State 
educational  agency,  or  intermediate  educational  unit  refers  a 
child  to  or  placas  a  child  at  the  KerxJall  Demonstration  Elemen- 
tary School,  such  agertcy  or  unit  shall  be  responsible  for  ensur- 
ing that  Itte  special  education  and  related  services  provided  to 
each  child  are  ooneistsnt  with  Part  B  of  the  Education  of  the 
Handicappad  Act  (20  U.S.C.  141 1  ef  seq.]. 

Sac.  121(a)  provides  lor  the  Board  of  Trustees  of  GaHaudet  Uni- 
versity to  mairMain  and  operate  a  model  secondary  school  for 
ttie  deaf  to  prepare  them  lor  coNege  arxj  other  advanced  study, 
and  to  provide  an  exemplary  seoorxlary  program  to  stimulate 
the  developmenl  of  similarly  excelent  programs  throughout  the 
r4ation. 

Subsection  (b)  providps  ttial  "Where  a  local  education  agency. 
State  educatiortal  agertcy,  or  Intermediate  educational  unit  re- 
fers a  chUd  to  or  placaa  a  chUd  at  the  model  secondary  school, 
such  agertcy  or  urtil  shaS  be  responsible  for  ensuring  that  the 
special  education  and  related  services  provided  to  such  chUd  is 
cortsisteni  with  Part  B  of  the  Education  of  the  Handicapped  Act 
[20U.S.a  14llafaagjr. 

Sec.  301(a)  eslabishas  a  Commission  on  Education  of  the  Deaf 
to  make  a  study  of  Vte  quality  of  Infant  and  early  cMdhood  pro- 
gpams  and  of  elamenlafy.  secondary,  postsecondary.  adutt,  and 
continuing  education  fcimished  to  deaf  individuals. 

Sec  302(a)  provides  tttal  the  Commission  shall  study— 

(A)  tfte  degree  to  wt^ich  appropriate  postsecondary.  adult,  and 
continuing  educatior^al  opportunities  are  available  to  deaf  irtdi- 
viduals; .  .  . 

(C)  the  trairting  arKi  technical  assistance  needs  of  Infant  and  early 
childhood  education  programs  and  elententary,  secondary, 
postsecondary,  adult,  and  continuing  education  programs  which 
serve  the  dea^.. 

P)  ...  the  effects  of  part  B  ef  the  Education  of  the  Handi- 
capped Act  on  IntanI  and  early  chUdhood  education  programs. 

Sec.  302(c)  provides  that  the  Commission  shall  cease  to  exist  90 
days  foNoiMing  ttte  submission  of  its  final  report 


ReguMtone 
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Program 


Education  of  the 
Deaf. 


National  Institute 
on  DisatMity 
Rehal>ilitation 
Research. 


Rehabilitation 
Services— Spe- 
cial Projects 
and  Supple- 
mentary Serv- 
ices. 


State  Independ- 
erttUving  Re- 
habilitation 
Services. 

Independent  Liv- 
ing Services 
for  Older  Blind 
Individuals. 


Statute 


Title  IV,  Education  of  the  Deaf 
Act  of  1966,  Pub.  L.  99-371, 
20  U.S.C.  4351. 


Title  II,  Rehabilitation  Act  of 
1973.  Pub.  L.  93-112.  as 
amended  by  Pub.  L.  99-506; 
29  U.S.C.  762. 


Title  III.  Part  B,  Rehabifitation 
Act  of  1973;  Pub.  L  93-112. 
as  amended  by  Pub.  L.  99- 
506;  29  U.S.C.  777a(c). 


29  use.  777f 


Title  VII.  Part  A.  Rehabitttation 
Act  of  1973:  Pub.  L  93-112. 
as  amended  by  Pub.  L.  99- 
506;  29  U.S.C.  796a(b). 

29  U.S.C.  796f 


Section  arxl  age  distinction 


Sec.  401  provides  that 

(3)  The  term  "elementary  schooT  means  a  school  which  proMdes 

educaton  for  deaf  chHdnn  from  the  age  of  onset  of  deafness 

to  age  fUteen,  inclusive,  but  not  beyond  the  eighth  grade  or  Its 

equivalent. 
(6)  The  terni  "secorxlary  school"  means  a  school  which  provides 

education  in  grades  nine  through  twelve,  inclusive 

Sec.  204<b)  authorizes  Federal  grants  for  specialized  research 

activities,  including: 


(8)  coTKiuct  of  a  program  of  research  related  to  the  rehabilitation 
of  children  with  handicaps  and  individuals  with  handicaps  who 
are  aged  sixty  or  older,  except  that  research  corKerr^ng  Indian 
Americans  with  handicaps  shall  include  those  55  and  older .  .  . 

(11)  Conduct  of  a  model  research  and  demonstration  program  to 
disveiop  inrK>vative  n>ettxxis  of  providing  sen/ices  for  preschool 
age  handicapped  chffdren,  including  the  following: 

(A)  earty  intervention,  parent  counseling,  infant  stimutation.  early 
identification,  diagnosis,  and  evaluation  of  cNldren  with  severe 
handicaps  to  the  age  of  five,  with  special  emphasis  on  children 
with  severe  handicaps  up  to  the  age  of  three: 

(B)  such  physical  therapy,  language  development,  pediatric,  nurs- 
ing, psychological,  and  ps)^iatric  services  as  are  necessary 
for  such  cNldren;  and 

(C)  appropriate  sen^ices  for  the  parents  of  such  cNldren;  includ- 
ing psycfK)logical  arid  psychiatric  services,  parent  counseling, 
and  training. 

Sec.  311(c)(1)  authorizes  grants  for  ".  .  .  special  projects  and 
demonstratioru  including  research  and  evaluation  for  youths 
with  handicaps  to  provide  job  training  arnj  prepare  tfiem  for 
entry  into  the  labor  force.". 


Sec.  316(a).  which  authorizes  grants  for  special  recreatior^  pro- 
grams, stipulates  ttut  ".  .  .  with  respect  to  cNldren  the  activi- 
ties for  which  ttte  grant  is  to  be  made  will  be  conducted  before 
or  after  sctKX)l.". 

Sec.  702(b)  defines  "comprehertsive  services  for  irxlependent  Kv- 
\f)g"  to  iriclude  services  for  cNldren  of  preschool  age  .  .  .  and 
cNid  developntent  services. 

Sec.  721(a)  authorizes  grants  to  provide  irxlependent  Kvirtg  serv- 
ices to  older  blind  Individuals,  defined  by  Sec.  721(d)  as  "an  irv 
dividual  aged  fifty-five  or  older.". 


Regulations 


34  CFR  parts  350. 
351,362. 


34  CFR  pan  378. 


34  CFR  part  378. 


34  CFR  part  365. 


34  CFR  part  367. 


OfiBce  of  Vocational  and  Adult  Education 

Age  Distinctions  in  Statutes  Affecting  Financial  Assistance  Administered  by  ED 


Program 


Adult  Educatiorv— 
Basic  Program 
Provisions- 
Purpose. 


Adult  Educatiorv— 
Basic  Program 
Provisions— 
Definitions. 


Statute 


Title  III.  Part  A.  Adult  Education 
Act.  Pub.  L.  89-750,  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  1201-1213d. 


Title  III,  Part  A.  Adult  Education 
Act,  Pub.  L.  89-750.  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  1201a. 


Section  and  age  distinction 


Sec.  311  declares  that  the  purpose  of  this  chapter  is  to  improve 
educational  opportunities  for  adults  wtK>  lack  the  literacy  skills 
requisite  to  effective  citizenship  and  productive  employment,  to 
expand  ar>d  Improve  the  cun-ent  system  for  delivering  adult 
educatk>nal  services  including  delivery  of  such  services  to  edu- 
catkxwily  disadvantaged  adults,  and  to  encourage  the  estab- 
lishment of  programs  of  adult  educatkxi  that  will — (l)  enable 
these  adults  to  acquire  basic  educational  skills  necessary  for  lit- 
erate functior)ing,  (2)  provide  these  adults  with  sufficient  basic 
educatkxi  to  eruit>)e  them  to  benefit  from  job  training  arxl  re- 
training programs  .  .  .  and  (3)  enable  adults  who  so  desire  to 
continue  their  education  to  at  least  the  level  of  completkxt  of 
secondary  school. 

Sec.  312(1)  defines  "adutt"  as  "an  indMdual  who  has  attained  16 
years  ol  age  or  who  is  beyond  Ihe  age  of  compulsory  school 
attanda/Ke  under  State  law,  except  that  for  the  purpose  of  sec- 
tion 313(b)  of  this  title,  the  temi  'acMt'  means  an  Individual  16 
years  of  age  or  older". 


Regulatkxts 


34  CFR  460.1. 


34  CFR  460.4. 


/  Vol  58.  Na  142  /  TiMMky.  July  27.  IMS  /  RuIm  and  Regulation* 


AGE  Distinctions  in  Statutes  Affectinq  Financial  Assistance  Administered  by  ED— Continued 


RsQutaHons 


AduR  Education— 
Basic  Program 
PiovltJoni 


Part  A.  Adult  Education 
Pub.    L    W-Tsa    m 
by  Pub.  L  102-73: 
20  VS.C  1201a. 


TiHa  III, 

Act 


AduH  Education— 
Stata  Pro- 
grama— Basic 
Grants. 

AduR  Education— 
Stata  Pro- 
grama— Basic 
Grants. 

Adult  Education- 
State  Pro- 
grama— St^a 
Plana. 


Staia  Pro- 
grama— Stata 


AduR  Education— 

*--  .  .  * 

wonipnca  ana 

English  Ut- 

aracyGranta 

rarwiarsrwps 

tofW6r1<placa 

Ulsiacy. 


Title  III.  Part  B,  AduN  Education 
Act.  Pub.  L.  89-750.  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  1203. 

Tito  III,  Part  B,  Adult  Education 
Act.  Pub.  L.  »-750.  as 
amended  by  Pub.  L  102-73; 
20  U.S.C.  1205a. 

THta  W,  Part  A.  AduR  Educalon 
Act,  Pub.  L.  89-750,  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  1206a. 


Tito  W.  Part  a  AduR  Educaion 
Act.  Pub.  L  80-750.  as 
amended  by  Pub.  L.  102-73; 
20  use  1208. 


Tito  III.  Part  C.  AduR  Education 
Act.  Pub.  L  89-750.  as 
amended  by  Pub.  L  102-73; 
20U.S.C.1211. 


— EngMtUl- 
aracy  Grants. 


Naaonai  rio- 
grama— AduR 
Migrant  Farrr^ 


20  U3.C.  1211a 


Tito  Ul.  Part  D.  Adut  Educaton 
Act.  Pub.  L  89-750.  as 
aawKisd  by  Pub.  L  102-73; 
20  U.S.&  1213. 


migrant  Edu- 


Sec.  312(2) 
atrucion 


the  taim  "aduN  educajon"  as  servtcaa  or  irh 
level  tor  adults  who  rneet  certain  crt- 


Sec.  312(3)  defines 
adMwtw— 


'aducalionaly  disadvantaged  adult"  as  "an 


(A)  demonstraiee  basic  skMe  equivatont  to  or  below  that  of  stu- 
dents at  the  fifth  grade  level;  or. 

(B)  has  been  placed  in  the  lowest  or  beginrting  level  of  an  addl 
education  program  wt>en  that  program  does  not  use  grade  level 
equ>vaienciee  as  a  measure  of  students'  basic  skills.". 

Sec.  312(11)  defines  an  IrxSviduai  of  limited  English  proficiency" 
as  "an  aekjlt  or  out-of-sctxxtl  youth  who  has  limited  ability  in 
raadkig,  writing,  or  understanding  the  EngUsh  Ian- 


Sec.  312(12)  defines  an  out-of-school  youth  as  "an  individual  who 
Is  under  16  yaan  of  aga  and  bayond  (he  age  of  computsory 
achoot  attandanca  under  State  law  who  has  not  completed  high 
school  or  the  equivalent. 

Sec.  321  estat)l8hes  a  State-administered  program  of  adult  basic 
and  aduft  secondary  education. 


Sec  332  permMs  States  to  establish  a  State  advisory  council.  The 
membership  of  the  council  shaH  be  broadly  representative  of 
citizens  and  groupe  within  ttw  State  havirtg  an  intareet  in  adutt 
education  and  literacy. 

Sec.  342(cH4)  through  (8).  in  setting  out  Vie  raquisttas  for  State 
plane  under  this  ctwifAar,  providee  that  the  plans  descrit>e  how 
aduit  edtx^ation  services  will  be  delivered.  Special  focus  is 
given  to  certain  8egrT>ents  of  the  adult  populabon  in  the  Stata, 
indudkig  educationally  disadvantaged  adults,  individuats  wRh 
Imited  English  language  proidency,  tfie  homeless,  adult  Immi- 
grants, the  incarceratad.  persona  with  handicaps,  the  chron- 
icaly  unemployed,  tie  disadvantaged,  arxl  minorities. 

Sec.  363  requiree  that  States  use  not  lass  ttwn  15  percent  of 
ItMir  aHofenenl'lor  special  proiects  tML  involve  the  use  of  inno- 
vathw  metfiods.  systems,  materials,  or  programs,  or  special 
projects  that  Involve  programs  of  adult  sducsion;  and  tor  trairv 
ing  persone  engaged,  or  preparing  to  engage,  as  personnel  in 
programa  designed  to  carry  out  ttie  purposes  of  the  Adult  Edu- 
cation Act 

Sec.  371(a)  authorizes  direct  grants  to  exemplary  education  part- 
nerships fbr  worttplace  Maracy  to  pay  the  Federal  share  of  the 
coPt  of  adult  education  programs.  Such  programs  are  designed 
to  teach  literacy  siulls  needed  in  ttw  workplace  through  partner- 
ships between  business,  industry,  labor  organizations,  or  pri- 
vate Industry  courxrils  and  State  educational  agencies,  tocal 
educational  agencies.  Institutions  of  higher  education,  or 
schools.  Programs  shall  be  designed  to  improve  productivity 
Vwough  improvement  of  literacy  skills  needed  in  the  workplace 
by,  miaraia,  prowUng  adUTIteracy  and  other  basic  sfcHs  serv- 
ices and  actfvttos,  meatng  the  Ularacy  needs  of  adults  with  lim- 
lled  EngRsh  proficiency,  and  improving  the  corrpetency  of  adult 
workers  In  apeaidng.  listening,  reasoning,  and  problem  solving. 

Saa  Sac.  372.  which  auViorlzas  the  Secretary  to  make  grants  to 
States  tor  the  estab9shmenl.  operatton,  and  improvement  of 
Engtoh  Meracy  programs  for  indMduals  of  Hmitad  English  pro- 
idency. aa  deflnad  in  Sac  312(11). 

Sac  381  autttfizaa  tta  Saciatary  to  carry  out  a  program  of  mak- 
ing gnnts  to  States  and  local  eNgRto  racipienta  to  support  plan- 
ning, daaataping,  and  avalualing  programs  which  ara  designed 
toprovUe  adUl  education  pcograma.  san^ices.  and  activitias  to 
meet  Iha  special  neadaof  mignrMfaiinwoiliers  and  ImmigranlB. 


34  CFR  460.4. 


34  CFR  460.4. 


34  CFR  parts  460 
and  461. 


34  CFR  461 .50- 
461  Sd. 


34  CFR  part  425 
and  34  CFR 
461.12. 


34CFRpart>l60 
and  34  CFR 

461.33. 


34  CFR  part  472. 


34  CFR  parts  463 
and  474. 


34  CFR  part  475. 
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Adult  Education — 
National  Pro- 
grams—Adult 
Literacy  Volurv 
tear  Training. 

Adult  Education — 
Natior^  Pro- 
grams—State 
Programs  Anal- 
ysis Assistance 
and  Policy 
Studies. 

Adult  Education — 
State  Literacy 
Resource  Cen- 
ters Program. 

Adult  Education — 
Functional  Lit- 
eracy for  State 
and  Local  Pris- 
oners Program. 

Adult  Education — 
Life  Stalls  for 
State  and  Local 
Prisorters  Pro- 
gram. 

Adult  Education— 
Commercial 
Drivers  Edu- 
cation Program. 

Vocational  Edu- 
catiorv— Assist- 
ance to  States. 


Vocational  Edu- 
catior>— Assist- 
ance to 
States— State 
Plan. 

Vocational  Edu- 
catiorH-Assist- 
ance  to 
States— State 
Plan  Approval. 


Statute 


Trtla  III,  Part  0.  Adult  Education 
Act.  Pub.  L.  69-750,  a* 
amended  by  Pub.  L  102-73; 
20  U.S.C.  1213a. 

Trtto  III,  Part  D,  AduK  Education 
Act  Pub.  L.  8^750.  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  1213b. 


riie  III,  Part  B,  AduH  Education 
Act.  Pub.  L.  89-750,  as 
amended  by  Pub.  L.  102-73; 
20  U.S.C.  120eaa. 

Pub.  L.  102-73,  TWe  VI,  section 
601,  National  Literacy  Act  of 
1991.  as  amended  by  Pub.  L. 
102-103,  Title  III,  section  313; 
20  U.S.C.  1211-2. 

Pub.  L.  102-73,  Tftle  VI,  section 
601,  Nateruri  Literacy  Act  of 
1991,  88  amended  by  Pub.  L. 
102-103.  Title  Hi,  section  313; 
20  U.S.C.  1211-2. 

THIe  III.  Part  C.  AduN  Education 
Act  Pub.  L.  89-750.  as 
amended  by  Pub.  L.  102-26; 
20  use.  1211b. 

Cart  D.  Pertdns  Vocational  and 
Applied  Technology  Education 
Act  20  U.S.C.  2311(aK2)  (A), 
(B),  and  (C),  as  amended  tiy 
Pub.  L  99-159  and  Pub.  L 
101-392. 


Carl  D.  Periuns  Vocational  and 
Applied  Techrraiogy  Education 
Act  20  U.S.C.  2323(a)(3)(A), 
as  amended  by  Pub.  L.  101- 
392andPub.  L.I  01-476. 

Carl  D.  Peifdns  Vocational  arxl 
Applied  Technology  Education 
Act  20  U.S.C.  2324(a),  as 
amended  by  Pub.  L  101-392. 


Section  and  age  distinction 


Sec.  382  auttwrizes  the  Secretary  to  carry  out  a  program  of  mak- 
ing grants  to  States  and  local  eligible  rectpiertts  to  support  plan- 
ning. Implementation,  and  evalualion  of  progranrs  designed  to 
train  adult  volunteers,  espedaly  the  eMerfy.  wtw  wish  to  par- 
ticipate as  tutors  in  local  adUtt  education  programs. 

Sec.  383  authorizes  ttie  Secretary  to  assist  States  in  evaluating 
the  status  and  progress  of  adutt  education  in  achieving  the  pur- 
poses of  this  title. 


Sec.  356  authorizes  the  Secretary  to  make  grants  to  establish  a 
n«twor((  of  State  or  regnnal  atJUr  fteracy  resource  centers. 


Sec.  601  authorizes  the  Secretary  to  make  grants  for  fcmctional 
literacy  programs  for  adult  prisoners. 


Sec.  601  authorizes  the  Secretary  to  make  grants  for  programs  of 
life  skills  necessary  for  reintegratkm  of  adult  prisoners  into  so6- 
ety. 


Sec.  373  authorizes  tfie  Secretary  to  make  grants  for  adult  edu- 
cation programs  to  help  eligible  commercial  drivers  complete 
the  knoMtedge  test  requirements  urxler  the  Commercial  McAor 
Vehicle  Safely  Act  of  1986. 

Sec.  101  provMes  that,  subject  to  certain  proviskx)s,  from  tf>e  re- 
mainder of  the  sums  appropriated  pursuant  to  sec.  2302  (a) 
and  (h)  of  this  title,  the  Secretary  shall  allot  to  each  State  for 
each  fiscal  year— 


(A)  an  arrwunt  that  bears  the  same  ratio  to  50  percent  of  the 
turn  being  aHotted  as  the  product  of  the  population  aged  HI- 
taan  to  nmotean  inclusive,  in  the  State  in  the  fiscal  year  pre- 
cedirtg  the  fiscal  year  for  which  the  determination  is  made  and 
tie  State's  aNolment  ratio  bears  to  the  sum  of  the  corresporxl- 
ing  products  for  all  the  States; 

(B)  an  anxxjnt  that  bears  the  same  ratio  to  20  percent  of  the 
sums  t>eing  allotted  as  the  product  of  the  population  aged 
twanty  to  twenty-four,  inchisive.  in  the  State  in  the  fiscal  year 
prece(fir>g  the  fiscal  year  for  which  the  determination  Is  made 
ar>d  tt)e  State's  afiotment  ratio  bears  to  the  sum  of  the  cor- 
resporxiing  products  for  all  the  States; 

(C)  an  amount  that  bears  ttie  same  ratio  to  15  percent  of  the 
sums  being  allotted  as  tt>e  product  of  the  population  aged 
twenty-five  to  sixty-five,  irKtusive,  in  the  State  in  the  fiscal  year 
preceding  the  fiscal  year  for  which  the  determination  is  made 
and  the  State's  allotment  ratio  bears  to  the  sum  of  the  cor- 
responding products  for  an  the  States. 

Sec.  113  requires  that,  in  devek>ping  the  State  plan,  the  State 
shall  corKhxt  an  assessment  that  includes  analysis  of,  among 
other  things,  the  relative  academic,  occupational,  training,  and 
retraining  needs  of  secorxlary,  adult,  and  postsecondary  stu- 
dents. 

Sec.  114  requires  the  State  board  to  devetop  the  portion  of  each 
State  plan  relating  to  the  arrKHint  and  uses  of  any  funds  pro- 
posed to  be  reserved  for,  among  others,  adult  education.  In  de- 
vek)ping  the  plan,  the  State  board  is  required  to  take  into  con- 
skleratton  the  relative  training  and  retraining  needs  of  second- 
ary, adult,  and  postsecondary  students,  and  shall  kKhide  the 
estimated  distributkxi  of  furxls  for  adult  instructional  programs, 
the  State's  rattonale  for  distribution  of  funds,  and  the  mettiods 
to  plan  and  coordinate  programs  with  ttK>se  conducted  urtder 
the  Adult  Education  Act. 


Regulatkyts 


34  CFR  part  476. 


34  CFR  part  477. 


34  CFR  part  464. 


34  CFR  part  489. 


34  CFR  part  490. 


34  CFR  403.203. 


34  CFR  403.31  and 
403.32. 
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VtCTlonil  Edu- 
votto 


VocMonal  Edu- 


VocaHonii  Edu- 


Stal*  Grants— 
Corradona 

Vocalonil  Edii- 
cabov-Sto* 


AduRVoca- 
•onalEdu- 


Vocafcfwi  Edu- 
calorv— S«o- 
ondaiyPott- 


Voca- 
Edu- 


VonttonalEdu- 
ondwyPoH- 


AduRVoca- 
lonHEdu- 


Cart  0.  PwWna  Vocalonai  wkI 
Applad  Tachnology  Education 
Act  20  U^C.  2328(bM1).  as 
by  Pub.  L  101-^02. 


C«l  D.  Paddna  VocaMonil  Md 
AppM  Technology  Education 
Act;  20  U.S.C.  2336a(a)(2) 
and  (b),  aa  amandod  by  Pub. 
L  101-382. 


Cart  0.  Paddna  Vocatlonil  wid 
Appaod  Taohnology  Education 
Act:  20  U.S.C.  2336(aK1).  as 
anwndad  by  Pub.  L  101-302. 


Cart  D.  Pertdna  Vocation^  and 
AMad  Technology  Education 
Act:  20  U3.C.  2341  (IMS)  and 
(d)OKA)(M).  as  ainandsd  by 
Pub.  L  101-392. 


CmI  D.  Partdns  V< 

AcC     20     U.S.C.     2341a(a). 
23»la(b)(2)(B). 

2341a(b)(2KD),  tni 

2341a(d)(1).  as  amended  by 
Pub.  L  101-392. 


Cart  0.  Partdns  Vocational  and 

Act:  20  U.S.C.  2342(cM2)(L). 
as  amended  by  Pub.  L  101- 
302. 


UMI 


Sec.  118  faqukas  each  locsl  educational  agency  to  provide  Infor- 
mation on  opportunities  In  vocaHonai  education,  elgRiilJIy  ra- 
Qubaments  for  enrelmenl  In  vocational  education  programs, 
apecMIc  couraee  and  ^wcisl  servioee  that  are  avaMaMe,  am- 
nioMnenl  ooaorajniliea.  and  niarament  to  iludanli  who  ara 
mambara  of  aDadal  nrmiiatinna  and  aarenta  of  aioae  atodenta 

at  least  one  year  befbra  tw  skidsnts  enter  or  are  of  an  appro- 
pffata  age  for  tlie  grade  level  In  wMch  vocatlonel  education  prt^ 
grams  era  Irst  gsneraiy  aveiabia  In  the  State,  Ixjl  In  no  event 
later  twi  the  beolnnlna  of  the  nMh  grade. 

Sec.  222  requhee  uee  of  each  State's  alotment  under  eection 
102<aK2)(B)  for  preparatory  een^lcee  end  vocational  education 
programs,  aenrtoee.  and  actlvHtee  for  girle  and  women,  agad  14 
9wough  25,  deelgned  to  enabte  panidpante  to  support  Ihem- 
eelvee  end  their  famHee.  Out)eectlon  (b)  providee  that  Ifie  age 
■maadona  rnntrinert  In  INa  dauaa  mav  Im  waived  whenever 
the  admlnlstmtor  appointed  under  section  102(b)(1)  determines 
•wl  the  waiver  le  essentiel  to  meet  the  obiectives  of  this  sec- 
ioa 

Sec.  225  rsquhes  each  State  board  to  designate  one  or  mora 
State  corractions  agsndee  as  State  corrections  educational 
agendee  to  admlnlstsr  vocational  oducaHon  programs  assisted 
under  Ihte  Ad  for  luvmO*  and  adM  criminal  offendera  in  cor- 
racUonai  InetMullons  In  the  State,  Indudtog  correctional  institu- 
llone  operated  Iw  local  antfifwlllee 

Sec.  231  requiraa  that,  aacept  as  othecMise  provided,  one  of  the 
rsqulremente  for  dtetribution  by  each  State  ollUnds  availabte  In 
any  lecal  year  for  eeoondaiy  scfwol  vocalionsi  education  pto- 
grams  to  local  educational  agencies  within  the  State  Is  that 
from  10  percent  of  thoee  fcjnds,  each  local  educational  agency 
shal  be  alocated  an  amount  that  beara  the  same  relationship 
to  the  10  percent  as  the  number  of  studente  enroled  In  echoote 
and  adbfte  enroled  In  tie  training  programe  under  the  Jurtsdte- 
tlon  of  the  locel  educational  agency  In  the  precedkig  Rscal  year 
beara  to  tw  number  of  studsnte  enroled  in  echoote  and  adUMs 
enroled  In  training  progrtena  under  the  |urisdk:tion  of  al  local 
sducalonel  agendee  In  the  State  In  that  year. 

Sec.  231  providee  that  for  the  puipoees  of  this  subsection,  the 
State  may  delemiine  ttw  number  of  economically  disadvan- 
taged studsnte  sMsndkig  vocational  education  programs  on  the 
baste  of  slgibWy  for,  among  others,  tie  program  for  aid  to  de- 
pendent chidran  under  part  A  of  TWe  IV  of  tw  Social  Security 
Act  (42  U.S.C.  601  et  seq.). 

Sec.  Z32  providee  tial.  wHh  certain  exceptions,  each  State  shall 
dtetribute  Kmds  availabte  In  any  fiscal  year  tor  postsecondary 
and  adb*  vocational  education  programs  to  eiigibte  institutions 
witiin  tie  State.  The  Secretaiy  may  waive  tie  general  rotes 
concerning  dtetribution  of  fcmds  in  the  case  of  any  Stete  tiat 
submite  to  tw  Secratary  an  application  for  a  waiver  that  in- 
cludes a  proposal  for  an  alternative  fomiuta  ttiat  may  include 
criteria  relating  to  tw  number  of  individuals  attending  institu- 
tions witiin  tte  State  who,  among  otiar  tiings,  ara  membera  of 
famies  witi  dependent  chMnsn  or  ara  enrolled  in  programs 
ssrving  soonomicaNy  dteadvantaged  adUfts. 

Sec.  232  ateo  providee  tiat  tie  temn  "aHgibte  institution' 


ftegutatone 


an  Inatllution  of  higher  educaton,"  a  local  educational  agency 
eer^ng  adUMs,  or  an  area  vocational  educational  scfiool  serving 
adkitts  tiat  often  or  wM  offer  a  program  that  meete  tw  requtoa- 
mento  of  20  U.S.C.  2342  and  seeks  to  receive  assistance 
under  tite  part. 
Sec.  235  providee  twl  priority  for  assistance  shal  be  given  to 
sitas  or  programs  twt  sen/e  tw  highest  concentration  of  indi- 
viduate wtw  ara  membera  of  special  populations.  In  carrying 
out  tw  provisions  requiring  tiat  lUnds  be  used  to  provide  voca- 
ttonal  educaflon  In  certain  programs,  grant  lUnds  may  be  used 
for  actvitee  such  as  programa  tiat  tain  adkiAs  and  studente  for 
al  aspecte  of  tw  occupaton,  in  which  Job  openings  ara  pro- 
jected or  avalabte. 


34  CFR  403.193. 


34  CFR  403.91  «ld 
403.92. 


34  CFR  403.100. 


34  CFR  403.112. 


34  CFR  403.114. 


34  CFR  403.116 
403.118. 


34  CFR  403.110 
403.117. 


34  CFR  403.111. 
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Program 


Stalul* 


Sacion  and  aga  dMinctlon 


Vocaiontf  Edu- 
cation—Sac- 
ondary  Poat- 
saoondaiy,  and 
Adult  Voca- 
tional Edu- 
cation. 


Vocabonai  Edu- 
cation—Spadal 
Programa— 
Stata  Assist- 
ancator  Voca- 
tionirf  Edu- 
cation Support 
ProgramaBy 
Communlty- 
BasadOrgani- 
zaiona. 


Vocational  Edu- 
cation—Spadal 
ProgfafDt 
SWaAsaiit- 
ancaforVoca- 
ttonal  Edu- 
cation Support 
ProgramaBy 
CommunNy- 
BaiadOrgani- 
zationa. 


Vocatior^  Edu- 
catiorv— Spadal 
Programa 
Conaumarand 
Homamaking 
Education. 

Vocational  Edu- 
catloT)— Spadal 
Programa— 
Coiwumarand 
Homamaking 
Education. 


Cad  0.  PmUnt  Vocaik)nal  and 
AppKad  Tachnology  EducalkMi 
Act;  20  U.S.C.  2343(4)  and 
2343(1 2)(B).  aa  amandad  by 
Pub.  L  101-392. 


Cart  D.  Partdna  Vocatksnal  and 
Applad  Tachnoiogy  EducaBon 
Act:  20  U.S.C.  2351  (iO(3)  >nd 
(•K5). 


Cart  D.  Partdna  Vocatkmal  and 
AppNad  Tachnoiogy  Education 
Act;  20  U.S.C.  2362  m^)  and 
(bK4). 


Cart  D.  Partdna  Vocatk>nai  and 
AppHad  Tachnok>gy  EducatkM 
Act:  20  U.S.C.  2361.  aa 
amandad  by  Pub.  L  101-982. 


Cart  0.  Partdna  Vocationiri  and 
AppNad  Tadwwtogy  Educalon 
Act;  20  U.S.C.  2362(bK1).  aa 
amandad  by  Pub.  L  101-382. 


Sac.  240  pKMldm  that  any  aHglbia  radpiant  daairing  Inandtf  aa- 
aialanoa  undar  iNa  part  ahal  subinll  to  Iha  Slala  bowd  «t  ap- 
pllralinn  that  ahal  coraain,  among  othar  raquiramania  for  local 
applicaltona  datarminad  by  tha  Stata  board,  a  daaoripion  of 
how  aocaaa  to  programa  of  good  quality  will  be  pnwWad  to 
aoorxMnicaNy  diaadvantagad  students  (indudtng  foster  chH- 
dnn).  .  .  .  Tha  appticatkm  shall  also  provide  assurances  that 
tha  algibia  radpiant  \will  provWa  a  vocatk)nal  aducatton  pro- 
gram toat,  among  ottiar  tiinge,  assists  students  who  ara  aco- 
nomicaly  diaadwantagad.  students  of  limited  English  pro- 
Idancy.  and  students  t*Mh  handnaps  to  succeed  through  aup- 
porliva  services  such  as  counseling,  English-language  instrxjc- 
tkxi.  chUdcan,  and  special  akls. 

Sac.  301(a)  requires  a  community-basad  organizalkx)  tttat  deairaa 
to  racaiva  aaaisiance  under  this  part  to  submN  an  fr^faWtm 
prepared  Jointly  with  tha  appropriato  aiigtola  radpiant  to  tha 
State  board.  Each  appifealton  shall— 


(3)  provkJa  aaauranoaa  that  the  community-baaad  organizatkx) 
wM  give  special  conaidaraion  to  tha  needs  of  savaraly  aoo- 
nomJcaiy  and  aducaltonally  dteadvantagad  youtf)  ag$$  ttxitmt 
Ihnugh  iwtnlyonB,  irKluaiva;  .  .  . 

(5)  daacrtba  tha  cotaboraiva  aftoils  with  ttta  aUgibla  radpianta 
and  Bw  mannar  in  wMch  tie  sarvioaa  and  acivfiaa  tor  which 
asaiatanoa  ia  aoughl  wM  sarva  to  enhance  tha  anroHmant  cH  aa- 
varaly  aconomically  and  aducatk)naNy  disadvantaged  yout)  into 
tha  vocatonal  aducatton  programs:  .  .  . 

Sac.  302  proUdaa  that  lunda  provWad  under  this  sectton  may  ba 
used  in  accordance  wit)  StaM  plans  for— 


(1)  outreach  programa  to  taditate  tha  entrance  of  youth  Into  a 
Dfoaiam  of  liansHkmal  aarvk^a  and  siJiaaniiant  eraranoa  Into 
vocalionai  aducaflon.  amolovmant  or  oCier  education  and  Irairt- 
ing:  .  .  .  . 

(4)  apadal  pravocalonal  praparaltona  programs  targeted  to  innar- 
dty  youth,  non-EngW)  •paakk>g  youth,  Appalachian  >ouih,  and 
the  you9i  of  otter  urban  and  rural  areas  having  a  high  density 
of  poverty  wtw  naad  apadal  prevocatkxial  educatk)n  programa. 

Sec.  31 1  autiortiaa  tM  Sacratary  to  make  grants  to  States  to  as- 
siat  ttiam  in  corxiucting  oonaumer  and  homamaking  educaton 
programa  tiat  may  Induda  (1)  instrucMonal  programa,  8ai>4oaa. 
and  actvWaa  ttat  prapara  youth  ana  adbMstor  tie  occupatfon 
of  homamaUng,  and  (2)  instructon  in  tha  araaa  of .  .  .  chlU 
davalopmerM  and  guidance.  .  .  . 

Sac.  312  provUaa  tiat  oonaumer  and  homentaUng  aducatton 
granto  may  ba  uaad  for  program  davalopmant  and  knprowa- 
mant  of  Inatructon  and  curricula  relating  to-Jmpioi4ng  ra- 
sponaaa  to  MhMuai  arid  famly  crtaaa  (Indudtog  fomly  >4ih 
lanca  and  cMU  abutniU  strangihaning  paranitog  akla  (aapa- 
daly  among  Itanagt  parents),  pravanting  faanaga  pregnancy, 
MsMng  4t0atf  and  MMduaia  wMh  hantfcaps,  and  ...Improving 
k«fvkluai.cMtfandtemilynutritk)n  and  wellness.  .  .  . 


34  CFR  403.190. 


34  CFR  403.141. 


34  CFR  403.150. 


34  CFR  403.150. 
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VoctfonHEdu- 


Compfvhwfcw 
CarMrGuM- 


Cwmailng 
Pwgraw. 


Vocalonal  Edu- 


Labor-Edu- 


MptorTiain- 
InQ. 
Vocalontf  Edu- 
caion— Spadal 
Ptojrama 


Uter-Edu- 


Mp  for  Tram- 
inQ. 
Vocalonal  Edu- 
caaoo— Tactv 
Piap  Educalon. 


Vocaional  Edu- 


munNy  Edu- 
calon Employ* 
fnani  Caniact. 

Vocalonal  Edu- 


munNyEdu- 
calon  Efnploy- 
manl  Camwa. 
Voojional  Edu- 
calon— Coai* 
munliyEdu- 
calon  Einploy- 
mam  Canitfs. 


Voodlonal  Edu- 
calon    Com- 
munNy  Edu- 
cation Einploy- 
(nant  Canlacs. 

Vocalonal  Edu- 
calon-Ma- 
lonalPiD- 


saarch  and  Da- 


Cad  0.  Partdna  Vocalonal  and 
A|»Nd  TachnolO0y  Educalon 
Ad:  20  use.  2382  (b)  «id 
(c).  as  amandad  by  Pub.  L 

loi-ase. 


Cart  D.  Paddna  Vocalonal 
ApfMad  Tachnology  Educalon 
Act  20  use.  2302(aM1).  aa 

by  Pub.  L.  101-aoe. 


Cart  D.  Partdna  Vocalonol  and 
AppHad  TachnoloQy  Educalon 
Act:  20  U.S.C.  2303<d)(2).  as 
amandad  by  Pub.  L.  101-392. 


Cart  D.  Partdna  Vocalonal  and 
Applad  Tachnology  Educalon 
Ad:  20  U.S.C.  2394c(d)<3).  as 
amandad  by  Pub.  L  101-392. 


Cart  0.  Partdna  Vocalonal  «id 
Applad  Tachnology  Educalon 
Act  20  use.  2306.  as 
amandad  by  Pub.  L.  101-392. 


Cart  D.  Partdna  Vocalonal  and 
Applad  Tachnology  Educalon 
Act  20  U.S.C.  2396c(5).  as 

amandad  by  Pub.  L  101-392. 

Cart  0.  Partdna  Vocattonirt  and 
Applad  Tachnology  Education 
Act  20  US.C.  2396d<a)(1).  as 
by  Pub.  L.  101-392. 


Cart  D.  Partdna  Vocational  and 
Applad  Tachnology  Education 
Act  20  U.S.C.  2396g(b)(1).  as 
amandad  by  Pub.  L.  101-392. 


Cart  D.  Partdna  Vocalonal  and 
Applad  Tachnology  Educalon 
Act  20  U.S.C.  2401(1).  as 
amandad  by  Pub.  L.  101-392. 


Sadonand  aga  distinction 


Sac.  322  providas  ttwrt  programs  ol  caraar  guidenca  and  counsal 
ing  undar  Ma  part  ahal  ancouraga  Iha  aKmination  of .  . 
.  .  .  Uaa  and  ataraolyplng.  .  .  . 


Sac.  322  alK>  pio^daa  tiat  not  lass  Itian  20  parcant  of  Iha  sums 
mada  a¥aiabls  lo  a  Stata  undar  this  pan  shall  ba  usad  for  pro- 
grama  daaignad  to  alminata  .  .  .  aga.  .  .  bias  and  starao- 
lyping. 

Sac.  332  autnrtzaa  Itta  Sacr»tary  to  malte  grants  to  States  to  an- 
aMa  Stalaa  to  aivard  grants  to  partnarships  among  an  araa  vo- 
calonal aducalon  school,  a  State  agancy,  a  local  aducalonal 
agancy,  a  aaoondary  school  fundad  by  ttw  Buraau  of  Indten  Af- 
falra.  an  InaWulon  of  Nghar  aducalon.  a  State  corradons  adu- 
calonal agancy  or  an  mdull  laamirtg  center;  and  businass,  irv 
duaby.  labor  organiulons.  or  apprenticeship  programs.  .  .  . 

Sac.  333  provldea  that,  when  furxls  are  used  to  provide  voca- 
lonal aducalon  to  indKnduals  in  order  to  assist  their  entry  into, 
or  advancement  in.  high  tectmology  occupations  or  to  meet  lt>e 
technological  needs  of  other  industries  or  businesses,  special 
conaidaralon  shal  be  given  to  individuals  who  have  attained 
SSyanotagt. 


Sac.  345  statea  Ivrt  tha  Sacrelafy  or  the  State  board,  as  appro- 
priate, shal  giva  special  consideration  to  applications  ttwt. 
among  other  Dings,  address  effectively  the  issues  of  dropout 
prevanlon  and  ra-antry  and  tt>e  needs  of  mirtority  youlha, 
yoiMM  of  ImNad  English  proficiency,  youths  with  handicape. 
and  dsadvantegad  youtfis. 

Sac.  362  sttfee  that  the  purpose  of  this  part  is'to  establish  ami 
avaluala  modal  high  sctxxil  community  educalon  employment 
oentera  to  meal  tha  education  needs  of  low-income  urtMn  and 
njral  youlh  by  awarding  grants  ...  to  enable  .  .  .  eligible  ra- 
dplante  to  aatablsh  community  education  employmant  can- 


Sac.  365  raqulrae  each  algibto  radpiant  receiving  a  grant  undar 
this  part  to  establish  in  each  community  education  employment 
center  a  support  system  to  coordinate  services  for  studante.  in- 
dudkig  .  .  .  access  to  day  cara  services  for  children  of  partici- 
pating studante. 

Sac.  366  requires  each  eligible  redpient  receiving  a  grant  under 
this  part  to  employ  a  parent  or  community  coordinator  to  pro- 
vide lor  the  active  and  informed  partiapation  of  parents  and  ap- 
proprteto  community  representatives  in  each  commurvty  edu- 
cation employment  canter  by.  among  other  things,  encouraging 
parente  artd  studante  to  make  infonned  decisions  in  reviewing 
and  selecting  the  choice  of  community  education  employment 
center  programa  for  their  chOdnn. 

Sec.  369  recMiaa  each  eligible  recipient  desiring  to  participate  in 
the  demonstration  grant  program  authorized  by  this  part  to  pre- 
pare and  submit  to  tha  Secretary  an  application  that,  among 
olter  things,  demonstrates  that  the  area  where  the  center  is  to 
ba  localad  haa  a  high  concentration  of  childran  from  low-irv 
coma  (amMas.  ralalva  to  the  county  and  State  as  a  whole. 

Sec.  401  states  that  a  purpose  of  tills  pad  is  to  authorize  re- 
search activMaa  that  contritxjte  to  improving  tt>e  access  to  vo- 
cational aducalon  programs  of  individuals  who  are  .  .  .  adults 
who  are  in  need  of  retraining,  individuals  who  are  single  par- 
ente, displacad  homamakars,  or  single  pregnant  woman,  indi- 
viduate wNh  Hmltad  Engttsh  proficiency,  and  individuals  who  ara 
incarcerated  in  correctional  institutiorts. 


Regulations 


34  CFR  403.160. 


34  CFR  403.161. 


34  CFR  403.171. 


34  CFR  403.172: 


34  CFR  405.20  and 
406.10. 


34  CFR  406.1. 
406.22.  and 
406.23. 


34  CFR  406.30. 


34  CFR  408.10  and 
408.22. 


34CFR411.t 


UMI 
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VocaVonal  Edu- 
cation—Na- 
tional Pro- 
grama— Ra- 
saarch  arKi  Da- 
vaiopmant. 

Vocationai  Edu- 
catiorv— Na- 
tkxwl  Pro- 
grama— Ra- 
saarchandDa- 
vaiopmant 


Vocational  Edu- 
cation—Na- 
tional Pro- 
grama— Ra- 
saarch  and  Da- 
valopmanL 

Vocationai  Edu- 
cation—Na- 
tional Pro- 
grams— Dam- 
onstration  Pro- 


Vocational  Edu- 
cation—Na- 
tional  Pro- 
grama— 0am- 
onstraHon  Pro- 


Vocatfonal  Edu- 
calion-Na- 
lional  Pro- 
grama— Oanv 
onstration  Pro- 


VocaKonal  Edu- 
calion— Na- 
tional Pro- 
grama— 0am- 
onsiiation  Pro- 


VocaSonal  Edu- 
cation—Na- 
tional Pro- 
grama— 0am- 
onatretion  Pro 


VocaHonal  Edu- 
cation-Na- 
tional Pro- 
grama    Dam- 
onstralion  Pro- 
grams. 

Vocalional  Edu- 
cation—Gaiv 
aiaiPnM- 
alona   Daflnl 
tiona. 


Statula 


Carl  D.  Perldns  Vocational  and 
Appliad  Tachnology  Education 
Act;  20  U.S.C.  2402(a)(1),  as 
amandad  by  Pub.  L  101-392. 


Cail  0.  Partdns  Vocationai  and 
Appliad  Tachnology  Education 
Act;  20  U.S.C.  2403(d)(1MA) 
and  (D),  as  amandad  by  Pub. 
L  101-392. 

(A)  oonsidar  tha  distributional  af- 
facts  of  tha  formula  for  alloca- 
tion to  tha  Statas 
.  .  ..including  tha  age  cohorts 
and  tha  par  capita  inooma  al- 
iotmant  ratios;  .  .  .122 

Carl  D.  Parldns  Vocational  and 
Appliad  Tachnology  Education 
Act;  20  U.S.C.  2404(c)(1)(B), 
as  amandad  by  Pub.  L.  101- 
392. 

Can  D.  Parkins  Vocational  and 
Appliad  Technology  Education 
Act;  20  U.S.C.  2412(d)(3).  as 
amandad  by  Pub.  L.  101-392. 


Carl  D.  Parkina  Vocatkxurf  and 
Appliad  Tachnology  Educatton 
Act;  20  use.  2414(aM2)(B)(l) 
and  (c)(2),  as  amandad  by 
Pub.  L  101-302.    . 


Carl  0.  ParWna  Vocationitf  and 
Appliad  Tachnotogy  Educatk)n 

Act:  20  U.S.C.  2418(b)(1),  as 
amandad  by  Pub.  L.  101-392. 


Carl  D.Partdna  Vocatkincri  wtd 
Appliad  Tachnotogy  Educatkxi 
Act;  20  U.S.C.  2420(b)(4)(B), 
as  amandad  by  Pub.  L  101- 
382. 

Call  0.  Partdna  Vocatkxtal  and 
AppNad  Tachnotogy  Educalkxi 
Act;  20  U.S.C.  2420a(a)(4) 
and  (5),  as  amandad  by  Pub. 
L  101-392. 


Cart  0.  Partdns  Vocational  «id 
Applad  Tachnology  Education 
Act;  20  U.S.C.  2421(c)(2KF) 
and  (H),  as  amandad  by  Pub. 
L  101-392  and  Pub.  L  101- 
476. 

Cart  D.  Partdns  Vocattonal  and 
AppOad  Tachnology  Education 
Act;     20     U.S.C.     2471(9). 

(14KA).  (i4)(BKo.  {umm, 

(aoym),  and  (31),  aa  vnand- 
ad  by  Pub.  L  101-092. 


Sactkm  and  aga  distlnclkxi 


Sac.  402  raquiras  that,  in  order  to  carry  out  the  objectives  of  this 
part,  tha  Secretary  conduct  applied  research  on  various  as- 
pects of  vocationai  education,  including,  among  other  things, 
affactiva  methods  for  providing  quality  vocational  education  to 


Sec.  403  requires  that  the  national  assessment  of  vocational  adu- 
catton  programs  assisted  under  this  Act  and  as  authorized  by 
subsection  (a)  shall— 


(D)  explore  the  use  of  other  possible  mettvxls  of  targeting  funds 
to  Individuats  who  are  memtiers  of  special  populations,  particu- 
larty  individuals  wfx>  are  ecorx)micany  disadvantaged,  indudtog 
the  poverty  rate  of  the  schoot-agad  popuiaton,  the  gross  State 
product  par  sc/KX)/-a0ed  chtM.  .  . 

Sec.  404  states  t\&\  the  disserrar^tion  and  tratnirig  activities  sfiaU 
include,  among  other  things,  technical  assistance  to  assure  that 
prograrrts  serving  special  populations  are  effective  in  delivering 
well-integrated  and  appropriately  articulated  vocational  and 
academic  offenngs  for  secondary,  postsecondary,  and  adult 
students. 

Sac.  412  states  that,  in  awarding  grants,  the  Secretary  shaH  give 
prtority  to  programs  or  projects  that  serve,  among  others,  out- 
of-school  adutts  in  need  of  baste  skills  improvement  or  a  high 
school  equivaiartcy  diptoma  to  improve  the  emptoyabUity  of 
those  indivtouais. 

Sac.  414  states  that  the  grants,  awards,  and  stipends  awarded  by 
the  Secretary  sfwn  provkto  opportunities  for,  arrxjng  olfiers, 
certified  teachers  who  have  been  trained  to  teach  in  other  fiaida 
to  become  vocattonal  educators  .  .  .  and  espeaally  minority  to- 
structors  and  instructors  with  experience  in  teacfiing  .  .  .  aduK 
arxJ  fuvanOe  criminal  offenders.  The  Secretary  sfvall  make  avail- 
Ma  taHowsfiips  ...  to  individuals  (espedatly  minority  instruc- 
tors and  instructors  with  experience  in  teaching  .  .  .  adult  and 
juvenile  criminal  offerxlars)  wtx>  meet  certain  criteria. 

Sec.  418  provMas  that  grants  awarded  under  this  section  are  to 
be  used  to  develop,  implement,  and  operate  vocatk>nal  edu- 
catkxi  programs  desigrwd  to  prevent  students  from  dropping 
out  of  scfKX>l.  These  programs  stiaN,  among  other  things,  serve 
special  populattons,  including  signifKant  numbers  of  economi- 
cally dtoadvantagad  dropout-prone  youth. 

Sac.  420  raquiras  that  In  awarding,  grants  under  this  sectkxi,  tha 
Sacrstaiy  ensure  that  programs  supported  under  this  sectton 
sanra,  among  others,  IndivWuals  enrolled  in  adult  programs. 


Sac.  420A  authorizes  the  Secretary  to  carry  out  .  .  .  programs 
and  proiacts  that  support,  among  otfwr  things,  model  programs 
.  .  .  Indudtog  child  growth  and  devetopmant  centers,  and 
grants  to  community-basad  organizattons  in  partnerships  with 
tocal  schools,  Instituttons  of  higher  educatton,  and  businesses 
for  programs  and  projects  that  assist  disadvantaged  youths  in 
prapaitog  for  techrvcal  artd  professkxial  health  careers.  .  .  . 

Sac.  421  raquiras  the  Secretary  to  establish  a  vocational  adu- 
ccttonal  data  system  that  includes  data  reflecting  ttia  extant  of 
partldpatton  of,  among  others,  adUMs  who  are  in  need  of  train- 
ing and  ratrilning  and  youihe  incarcerated  in  juvenile  detentton 
or  corradianal  fadNtias  or  criminal  offenders  who  are  san/ing 
tkna  in  oorractional  institultons. 

Sac.  521  providas  tha  following  deftnlttons  containing  age  distinc- 
tions that  apply  to  al  programs  arxl  activities  supported  under 
this  Act 


RagulaMoin 


34CFR411.3. 


34  CFR  413A 


34  CFR  414.20, 
414.22. 


34  CFR  416.30, 
418.2.  418.31,  and 
418.32. 


34CFR423J. 


34  CFR  425.3  «ld 
425.21. 


34  CFR  426.1. 
426.3,  426.5, 
426.6,  and  426  23 


34  CFR  400.4. 
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Vocalontf  Edu- 


seal  Pm^ 

SlOOS— O0lW- 

bons. 


Indtan  Vocational 
Educatton  Pro- 
gram. 


Educatton  ^o- 
gram. 


Indian  Vocational 
Education  Pro- 
grain. 


Stat*  VocaSonal 
andAppisd 
Tschnoiogy 
Educalon  f¥i>> 
gram. 


UMI 


Section  and  aga  distinction 


"Vitntnal  oNindar  maans  any  (ndMdusI  who  Is  charged  with  or 
coiwIclBd  of  any  olmlnal  offense,  indixflng  a  youth  offender  or 
a /uMBMs  oNender. 

IX^ilaoad  homemakef"  means  an  indMduai  who  is  an  sduH,  and 
has  woiksd  as  an  adbfr  primarily  without  remuneration  to  cars 
for  the  home  end  family  ...  or  is  a  parent  whose  your>gest 
dspender*  oMtf  wM  become  Ineligible  to  receive  assistance 
under  tie  program  for  sM  to  fsmlliss  with  dependent  chi- 


'Singie  parenT  meara  an  individual  who  is  urvnarried  or  legaRy 
sepersied  from  a  spouse  and  has  a  minor  child  or  chUnn  for 
which  the  parent  has  sither  custody  or  joint  custody,  or  is  preg- 


"Spedsl  populaflona'  includes  Individuals  wMh  handteaps.  educa- 
Vonirihf  and  economically  dteadvantaged  individuais  (including 


Section  400.4(b)  of  Vie  regulations  provides  ths  foSowIng  defini- 
tions containing  ags  dMinctions  that  apply  to  all  programs  and 
actKflles  supported  under  this  Act 


"Coherent  ee(|uenoe  of  courses"  means  a  serlee  of  courses  in 
which  vocallonel  and  academic  education  are  Integrated.  .  .  . 
The  term  includes  .  .  .  acAifr  training  or  retrainir>g,  including  se- 
quenial  unNs  sncompasssd  within  a  single  adult  rstnyifiing 
course,  tfwt  olfwfvriee  meets  the  repuiraments  of  this  definition. 

Xorrwnunlty  based  organtzatorT  means  a  private  nonprofit  orga- 
nization of  demonetrated  effectiveness  that  Is  rsprsBsntaflve  of 
communities  or  significant  segments  of  communities  and  that 
provldss  |ob  training  services  (for  sxampie. .  .  .  agerwies  serv- 
ing youtt, .  .  . ). 

"Economlcaty  dbadvantaged  family  or  IndMduaT  means  a  family 
or  IndMduai  fiat  Is  .  .  .  eNgMe  for  the  program  for  aid  to  fami- 


Instlullon  of  Ngftsr  education"  means,  among  ottier  thlr>gs.  a 
pubic  or  nonprofit  private  educatton  institution  in  any  State  that 
admits  as  regular  studsnts  persons  who  en  btyond  the  age  of 
eompulsofy  school  attandarxe  in  the  State- in  which  the  institu- 
tion Is  located  and  wfn  meet  the  requirements  of  section 
484(d)  of  the  Higher  Education  Act  of  1965. 

For  purposes  of  ths  Indtan  Vocational  Education  Program,  lilbal 
organiiaforT  means  Vte  raoogriized  governing  body  of  any  In- 
dtan  tdbs  or  any  lagsMy  sstabMied  organization  of  Indtans 
.  .  .  ttiat  Is  dsmocradicslly  sleeted  by  the  adult  members  of  the 
Indtan  conwnunlty  to  be  ssrvad  by  ths  organization. .  .  . 

The  Secretary  uaes  the  lolowing  criteria  to  evaluate  an  appBca- 

ttoTK 

(a)  Program  (acton.  (20  points)  The  Secretary  reviews  each  ap- 
plcation  to  determine  the  extent  to  wtiich  It  .  .  .  Includes  a 
tfiorough  descriplion  of  the  approach  to  be  ussd  including 
some  or  si  of  Vte  loiowlng  coroponsnts  .  .  .  ooordkwtton  of 
vDcatlonsI  Instiucfcn,  acadomic  Instruction,  and  support  serv- 
icee  such  as  .  .  .  chid  care. 

Grants,  cooperative  agreements,  or  contracts  with  Ir1t>al  organiza- 
tions aia  subiect  to  the  terms  and  conditions  of  tha  Indtan  Seif- 
Detsimlnaion  AcL  Thaee  awards  must  be  conducted  t>y  ttw  re- 
dpleni  or  oonbador  In  accordance  with  the  provisions  of  sec- 
ions  4.  5,  and  6  of  the  Act  of  April  16,  1934,  that  are  relevant 
to  iie  protects  admlnistsrad  under  this  part .  .  .  Section  5  per- 
tsine  to  paridpafion  of  parents  of  Indtan  chikiran, .  .  . 

The  Stals  boaid  shai  use  funds  awarded  under  the  Businass- 
Labor-EdULaioii  Paitienhip  for  Training  Program  only  for .  .  . 
incurrad  in  carrying  out  tie  programe,  sendees,  and 
deecribed  In  {403.170,  Indudkig.  for  example,  ex- 
tor  ..  .  cNktcara  aarAoaa  for  students  necessary  to 
eneure  acceee  of  women,  mirxMiies,  IndMduals 
liee,  and  eoonomicsily  dbadvantaged  IndMduaia. 


Regulaions 


34  CFR  400.4(b). 


34  CFR  401.50)). 


34  CFR  401.21. 


34  CFR  401.30(a). 


34CFR40ai73. 
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Statute 


Section  and  age  dMInclion 


State  Vocational 
and  Applied 
Technology 
Education  Pro- 
gram. 


Vocational  Edu- 
cation Training 
and  Study 
Grants  Pro- 
gram and  Vo- 
cational Edu- 
cation Leader- 
ship Develop- 
ment Awards 
Program. 

Internships  for 
Gifted  and  Tal- 
ented Voca- 
tionai  Edu- 
cation Students 
Progrewn. 

Vocational  Edu- 
cation Dropout 
Prevention  Pro- 
gram.      ~ 


Cooperative 
Demonstration 
Program. 


Cooperative 
Demonstration 
Program. 


BOingual  Voca- 
tional Training 
Program. 


Bilingual  Voca- 
tional Training 
Program. 


in  determining  H  comparability  requirements  were  met  by  ■  local 
educational  agency  (LEA)  receiving  funds  under  the  State  plan 
for  vocational  education,  the  LEA's  written  procedures  .  .  . 
may  not  take  Into  account  any  State  and  local  funds  spent  In 
carrying  out  the  following  types  of  programs: 

(A)  Special  local  programs  designed  to  meet  the  educational 
needs  of  educationatly  deprived  chUdnn,  including  comperv 
satory  education  for  educationalty  deprived  chUdnn,  that  were 
excluded  in  tfie  preceding  fiscal  year  from  comparability  deter- 
minations urvler  Chapter  1 

(B)  Bilingual  education  for  childnn  of  limited  English  prolicierKy 

(C)  Special  education  for  chHdren  with  disabilities.  .  .  . 

For  purposes  of  tt>e  Vocational  Education  Training  and  Study 
Grants  Program  and  the  Vocatioral  Education  Leadership  De- 
velopment Awards  Program,  "dependenf  means  an  ir>divid- 
ual's  legal  spouse,  natural  or  adopted  minor  child,  or  any  other 
person  claimed  as  a  dependent  by  that  individual  for  Federal 
Income  tax  purposes. 


Under  the  internships  for  Gifted  and  Talented  Vocational  Edu- 
cation Students  Program,  the  Secretary  considers  tor  Intern- 
ships only  students  recommended  by  State  directors  of  voca- 
tiorwl  education.  The  State  director's  recommendation  must  irt- 
dude  an  assurance  that ...  a  parent  or  guardian  of  a  student 
wtw  has  not  reached  ttie  age  of  majority  in  a  State  has  formally 
cor^sented  for  the  student  to  take  part  in  this  program.  .  .  . 

Urxler  the  Vocatiorwl  Education  Dropout  Prevention  Program,  the 
Secretary  usee  ttie  following  criteria  to  evaluate  an  application: 


(a)  Program  factors.  (15  points)  The  Secretary  reviews  each  ap- 
plcation  to  assess  the  effectiveness  of  ttie  project  including  the 
quality  of .  .  .  proposed  methodology,  specifically,  the  extent  to 
which  the  protect  will  include  .  .  .  adjustments  for  chUd 
care 

The  Secretary  supports  the  following  types  of  projects  under  tfw 
Cooperative  Dernonstration  Program  .  .  .  model  projects  pro- 
viding improved  access  to  quality  vocational  education  pro- 
grants  for  .  .  .  educationally  and  ecortomically  disadvantaged 
IndhMuals  (irKluding  foster  chUdrer).  .  .  . 

Ur)der  the  Program  for  Model  Consumer  and  Homemaldng  Edu- 
cation Projects,  the  Secretary  supports  model  projects  that  de- 
velop programs  and  improve  instruction  and  curricula  related  to 
.  .  .  improving  responses  to  individuai  and  family  crises,  irv 
duding  family  violence  ar)d  child  abuse;  strengttiening 
parenting  skills,  especially  among  teenage  parents;  preventing 
teenage  pregnartcy;  assisting  aged  individuals  with  disatjtlities 
.  .  .  improving  irKlividual,  chUd,  ami  family  nutrition  and 
wellness.  .  .  . 

The  Billr>gual  Vocational  Training  Program  provides  financial  as- 
sistance for  bilingual  vocational  education  and  training  for  linv 
ited  English  proficient  out-of-school  youth  and  adults,  to  pre- 
pare tfiese  Individuals  for  jobs  in  recognized  occupations  and 
new  and  emerging  occupations 

TfM  Secretary  provides  grants,  cooperative  agreements,  or  con- 
tracts for  bilingual  vocational  training  projects  for  limited  English 
proficient  out-of-school  youth  and  adults  who  are  available  for 
training  and  employment;  bilingual  vocatioruil  education  and 
training  projects  for  limited  English  proficient  out-of-scftool 
youth  and  adults  who  have  already  entered  the  latxx  nrtartcet 
but  wtx)  desire  or  need  English  language  skHls  and  job  skMs 
training  or  retraining.  .  .  . 


34CFR 
403.194(b)(2) 


34  CFR  416.5(b) 
and34CFn 
417.5(b). 


34  CFR 
419.20(c)(2). 


34  CFR  423.21 


34  CFR  426.4. 


34  CFR  426.5. 


34  CFR  427.1. 


34  CFR  4273. 
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BmguHVocih 
•onsl  Tinning 


Statute 


BHngual  Voca- 


M>tiodi,W)d 

Tachniquat 


Education  and 

Ti  ■!  Ill  II  II    ta^M 

iiavwig  nr 
AiTiBftean  Con>- 
petrtiveness. 


— EducaSonal 


Education  and 
Training  for 
Amadcan  Com- 
petitivanasa— 

■    Asaiatancalo 
Addraaa  School 
Dropout  Prob- 


10 

ProvldaBaafc 
SUIa  Impfova- 


Sactlon  and  aga  distinclion 


Tiia  VI.  Omnibua  Trada  wxl 
Competitiveness  Act  of  1968. 
Pub.  L  100-418.  20  U.S.C. 
5002. 


20  U.S.C.  5015.  _.. 


20  U.S.C.  5034. 


TiHa  VI.  Omnibus  Trade  ara 
Compeitivenesa  Act  of  1988. 
Pub.  L  100-418.  20  U.S.C. 
5062. 


20  U.S.C.  5065 


20U.S.C.5062 


20  U.S.&  5066 


UMI 


Tha  SacralBfy  uaea  tta  tolaiiiing  criteria  to  avaitiate  an  appHca- 

Non 
(c)  Pwgnm  factara  (20  points)  (1)  The  Secretary  reviews  each 

applcalon  to  dalamiina  the  quality  of  trainir>g  to  be  provided. 

Indudkig— 
(n)  Racfuianani  procaduras  that  are  targeted  towards  Kmited 

EngNih  prolclant  oiK-of-achool  youth  and  adults  who  have  the 

giaalaai  naad  lor  bMngual  vocational  training 
(Jndar  tha  BHngual  VocaHonal  Materials.  Methods,  and  Tech- 

niquaa  Program.  Vta  Secretary  uses  the  foUowing  criteria  to 


(b)  Plan  at  Ofimalton.  (20  points)  The  Secretary  reviews  each  ap- 
picalion  for  informalion  that  shows  the  need  for  &ia  proposed 
servloaa  and  aclMttas  for  individuals  with  limited  English  pro- 
fidancy.  Tha  Sacralary  looks  for  information  that  shows  ...  a 
dear  daacrlplon  of  how  tha  applicant  will  provide  equal  access 
and  tiaaananl  for  oigibla  project  participants  who  are  members 
o<  groupa  that  hava  bean  traditionally  underrepresented.  such 
as ...  the  aUerty. 

(c)  OuaUty  of  key  personnel.  (20  points)  The  Secretary  reviews 
each  application  for  information  that  shows  the  qualifications  of 
the  key  persormei  the  applicant  plans  to  use  on  the  project. 
The  Secretary  looks  for  information  that  shows  ...  the  extent 
to  ivhich  the  appHcant.  as  part  of  its  nondiscriminatory  employ- 
ment pradKae,  encourages  applications  for  employment  from 
parsons  who  are  members  of  groups  that  have  been  tradition- 
ally underrepresented.  such  as  .  .  .  ttie  eldarty. 

Sec.  6002(b)  declares  that  the  purpose  of  this  title  is.  in  part,  to 
astabtoh  programs  dasignad  to  "assist  out-of-school  youth  and 
adk^  wtw  are  furKiionaUy  illiterate  in  obtaining  the  tiasic  skills 
needed  for  them  to  become  productive  workers  in  a  competitive 
economy. 

Sec.  6025  defines  the  term  "school  age  population"  as  the  popu- 
latton  aged  S  tuough  17. 

Sacs.  6044(4)  autwrizes,  among  others,  projects  "w^ich  are  de- 
signed to  address  the  special  educational  needs  of  gifted  and 
talented  cMkfran  In  the  elementary  and  secondary 
schools.  .  .  .". 

Sac.  6062  declares  that  it  is  the  purpose  of  this  subpart,  in  part. 
to  reduce  the  number  of  chMdran  who  do  not  complete  their  el- 
amentary  and  secondary  education  by  providing  grants  tc  local 
educaltonal  agencies  to  establish  and  demonstrate  effective 
programs  to  klentify  and  encourage  childran  wtw  have  already 
dropped  out  to  reenter  school  and  complete  their  elementary 
and  taoondary  education,  and  model  systems  for  collecting  and 
reporting  informatwn  to  tocal  school  officials  on  the  number, 
agas.  and  grade  leveie  of  the  children  not  completing  their  ele- 
mentary and  saoondary  education  and  the  reasons  why  such 
oMidlran  have  dropped  out  of  school. 

Sec.  6065(b)  raquiree  each  application  to  provide  documentation 
of,  Mar  aMa,  tta  number  of  childran  who  were  enrolled  in  the 
appKcanfs  schools  for  the  five  academic  years  prior  to  the  date 
application  is  made  who  hava  not  completed  their  elementary 
or  aaoondaiy  education  and  who  are  classified  as  school  drop- 
oute  pursuant  to  this  tMto.  Applicants  must  also  provide  docu- 
menlatton  of  tie  percentage  that  such  number  of  childran  is  of 
tha  todil  achool-aga  population  in  the  applicanTs  schools. 

Sec.  6072  dadarae  that  it  is  tha  purpose  of  this  subpart  to  assist 
tocal  educational  agendas  wfith  high  concentrations  of  cNldran 
from  lowMnoome  famiSes  to  improve  the  achievement  of  educa- 
tionaly  dteaiVantaged  cMdran  enrolled  in  the  secondary 
schoote  of  such  agendea 

Sac.  6076(c)  pio«Msa  that  in  approving  applk:ations.  the  Sec- 
ratery  shal  gtvs  spedst  oonsWeratton  to  programs  that  denv 
onstoate  tm  graatoal  naad  for  sarvteas  based  on  numbers  or 
proporttons  of  secondary  school  cNUnn  from  tow-income  tMni- 
■es  and  of  kNMKhteving  secondary  school  chMranand  offsr 
innovaliva  approaches  to  Improving  achievement  among  sNgl- 
bte  sscondary  school  cMUIraa 


Reguialons 


34  CFR  427.1 


34  CFR  429.31. 
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Statute 

Section  and  age  distinclion 

Ragulalone 

AduR  Education 
tor  Ihe  Home- 
less 

Title  VII,  Steimrt  B.  McKkmey 
nomewee   wihiwku  aci  oi 
1967,    Pub.    L.    100-77;    at 
amended  by  Pub.  L  100-297, 
Pub.  L  100-628,  and  Pub.  L 
101-645;  42  U.S.C.  11421. 

Sec.  7Q2(a)  piovtdee  ttwl  the  Secretary  ahal  make  gwKs  to 
Slato  educaHonel  agendee  to  enable  each  such  agency  to  kn- 

34  CFR  441.1. 
441.21. 

pwment,  ewier  orecoy  or  wougn  contracts  arxi  giants,  a  prt^ 
gram  of  literacy  training  and  basic  sidlls  rennediation  for  mtuH 
homeieoe  IndhMuals  wNhin  the  State. 

Sec.  702(b)  requires  that  each  State  educational  agency  desiring 
to  receive  Hs  aliocattan  under  this  section  shall  subnrit  to  tw 
Secretary  of  Eduction  an  application  including  an  estimata  of 
the  number  of  homeless  expected  to  be  sen«d. 

General  Provisions 


AGE  Distinctions  in  Statutes  Affecting  Financial  Assistance  Administered  by  ED 


Program 


ProNbiUon  of  Sex 
mscnnnnaiion 
(Title  IX). 


Protection  of  the 
Rights  and  Pri- 
vacy of  Parents 
and  Students. 


Statute 


Protection  of  the 
Rights  and  Pri- 
vacy of  Parents 
and  Students. 


Regulations  That 
ApptytoDlrael 
Grant  Pio- 


TWe  IX  or  the  Education  Amend- 
ments of  1972,  Pub.  L.  92- 
318,  as  amended:  20  U.S.C. 
1661. 

TiDe  IV,  Famfty  EducationaJ 
Rights  and  Privacy  Act  of 
1974,  Pub.  L  90-247,  as 
amended  by  Pub.  L.  95-561; 
20  U.S.C.  1232g. 


Section  and  age  distinction 


TWe  IV,  Family  Educational 
Rights  and  Privacy  Act  of 
1974,  Pub.  L  90-247.  as 
amended  by  Pub.  L  95-661: 
20  U.S.&  12320. 


20  U.S.C.  1232h 


Gcnersl  Education  Provisions 
Act.  TMa  IV,  Pub.  L  90^47, 
as  amendsd;  20  U.S.C. 
1221a-a. 


Sec.  901(a)(6)(B)  exempts  from  the  general  prohibition  agcrinet 
sex  dtocfiminatton  the  membership  practfcee  of  voluntary  yDuf» 
sen/ice  organizations,  the  membership  of  vvhich  has  tradition- 
aOy  been  Hmited  to  persons  of  one  sex  and  principally  to  per- 
sons of  less  than  nineteen  years  olage. 

Sec.  438(a)(1)(A)  prohibits  maidng  funds  available  under  an  appl- 
cable  program  to  any  educationai  agency  or  institution  which 
has  a  policy  of  denying,  or  which  prevents,  parents  of  studsnts 
who  are  or  have  been  in  attendance  at  a  school  of  such  agerv 
cy  or  institution  .  .  .  ttie  right  to  review  and  inspect  the  edu- 
cationai records  of  their  cNtamt  It  also  requiree  each  edu- 
cational agency  or  institution  receiving  Department  funds  to  ee- 
tablsh  appropriate  procedures  for  granting  a  request  by  par- 
ents for  access  to  the  education  records  of  their  cMWnsn  wNhIn 
a  reasonable  Hme,  but  not  later  than  forty-five  days  after  the  re- 
quest has  tieen  made. 

Sec.  43e(a)(4)<B)<iv)  excludes  from  the  definition  of  "education 
records"  "raoords  on  a  student .  .  .  eif^teen  yean  of  age  or 
oUer .  .  .  wMch  are  made  or  maintained  by  a  physician,  pcy- 
chiatrist,  psychologist,  or  other  recognized  profenional  or  para- 
professionai .  .  .  w^iich  are  made,  maintained  or  used  only  In 
connection  with  the  provision  of  treatment  to  the  student,  and 
are  not  avalable  to  anyone .  .  .(else]." 

Sec.  438(d)  provides  fiat  iqor  the  purpose  of  this  section,  when- 
ever a  student  has  attained  ei^gMeen  >«ars  of  age,  or  Is  attend- 
ing an  institution  of  postseoondary  education  .  .  .  the  rights  ac- 
corded to  the  parents  of  the  student  shal  thereafter  only  be 
.  .  .  aoooRlad  to  ttw  sfcjdenL". 

Sec.  438(e)  prahWis  miridng  funds  available  to  "wty  educational 
agency  or  InsiluMon  unlees  ...  (It]  Infomns  the  parents  of  stu- 
dsnts. or  the  siudsnls.  If  Ihr/  are  eighteen  yean  of  age  or 
oktar  of  the  itgMs  accorded  them  by  tNe  sedioa" 

Sec.  430(a)  provWes  that  al  instrucHoncri  materiirf  used  In  con- 
nection eMi  any  research  or  experimentation  project  Anted 
under  an  appRcabte  program  shal  be  available  for  Inspection 
by  tw  parante  or  guardiiBne  of  the  children  engaged  In  such 


Sec.  430(b)  prohUto  lequMng  a  student  to  submit  to  psycNatrtc 
or  psycfwioglcal  examination,  ...  in  wtiich  the  primary  pur- 
pose Is  to  reveel  Inforrrialion  concemirtg  certain  subje4  matter 
wMhout  the  prior  eoneent  of  the  student  (If  the  student  te  an 
aiUt  or  amenolpated  mlnof)  or.  In  the  case  of  an 
unentanc^miea  nwnor,  wivkm  wie  parenrs  prior  wrnMn  oon- 


Sec.  400(a)  aulhortzas  the  Secretary  to  nwlce,  promulgate, 
rsacM  and  amend  n4as  and  regtlaSons  governing 
pregrwnsadmlnislBrad  by  the  Department 


Reoulallons 


34  CFR  106.21. 


34  CFR  pwt  90,  34 
CFR  pwt  75,  34 
CFR  part  76. 


34  CFR  part  99. 34 
CFR  part  75, 34 
CFR  part  76. 


34CFRp«t7S. 
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statute 


Section  and  age  distinction 


Regulations 


SMlion504— 


Hon  on  the 
Basis  of  Hwxl- 
cap. 


Sac.  504,  RshaMitation  Act  of 
1973,  Pub.  L  93-112:  and 
Sac  111(10.  RahabiWation  Act 
Amandmanto  of  1974,  Pub.  L 
93-616:  29  U.S.C.  794. 


Sac.  504  prohibits  discfimination  on  tha  basis  of  handicap  against 
an  olhanvisa  qualHtad  handk:apped  Individual  In  any  program 
or  adtvMy  racaiving  Fadaral  financial  assistance. 

(Sea  Impiarnanling  regulattons  tor  definition  of  the  term  "qualified 
hwidtoappad  mdMdual.'') 


34  CFR  pan  104. 


Appendix  B — Analyiia  af ' 


UMI 


Note:  This  appendix  will  not  be  codified  in 
tha  Code  of  Padoral  Regulations. 

Written  coomenta  on  the  propoaed 
regulations  published  by  the  Department  of 
Health.  Education,  and  Welfare  (HEW)  on 
September  24, 1979.  in  the  Federal  Register 
(44  PR  S5108)  were  received  from  72 
respondents.  This  appendix  simimarizes 
those  comments  and  the  Secretary's 
responses.  First,  general  comments  are 
summarized;  then,  specific  comments  are 
grouped  according  to  specific  sections  of  the 
proposed  regulations. 

General  Cemmenta 

The  proposed  regulations  solicited 
comments  regarding  whether  the  regulations 
should  cross-reference  the  provisions 
contained  in  the  govemmentwide  regulations 
or  fully  restate  those  requirements.  Of  the  14 
responses  received,  a  majority  fevored  fully 
stating  all  requirements  because  the 
referenced  regulations  might  not  be  available 
to  the  user,  the  need  to  refer  to  more  than  1 
document  was  more  time-consuming,  and  the 
use  of  more  than  1  docimient  could  be 
confusing.  Some  conunenters  preferred  cross- 
referencing  to  diRierentiate  between  the 
general  requirements  and  the  requirements 
specific  to  Department  of  Education  (ED) 
recipients.  These  regulation*  fully  state  all 
requirements  contained  in  the 
govemmentwide  regulations  to  permit  the 
reader  to  refar  to  one  document.  See  34  CFR 
110.10  to  110.17.  However,  the  regulations 
continue  to  adopt  by  reference  the  hearing 
procedures  in  34  CFR  100.9  and  100.10  and 
34  CFR  part  101  used  in  other  civil  rights 
regulations  enfon:ed  by  ED. 

Ccnnments  were  also  solicited  on  six 
alternate  approaches  to  these  regulations. 
The  six  specific  questions  raised  by  the 
proposed  regulations  were: 

1.  Should  the  ngulationt  address  practices 
of  specific  recipient  institutions?  Most 
conunenters  stated  that  the  regulations 
should  not  address  practices  of  specific 
recipients.  Some  indicated  that  provision  of 
illustrative  examples  in  the  preamble  was  a 
better  method  than  attempting  to  cover  the 
wide  variety  of  covered  programs  by  specific 
regulatory  provisions.  Because  no  need  has 
been  established  Cor  the  regulations  to 
sddrau  the  practices  of  specific  ED 
recipients,  ED  has  not  included  those 
separata  provisions. 

2.  Should  the  regulations  expend  the 
requirements  for  recipient  self-evaluations? 
Of  the  19  responses  to  this  question,  14  did 
not  fevor  expansion  of  the  requirements. 
Several  commenters  indicated  that 
raquirements  for  self-evaluation  constituted 


an  undue  administrative  burden.  The  final 
regulations  do  not  include  a  mandatory  self- 
evaluation  requirement.  This  is  disinissed  in 
more  detail  in  the  preamble  and  in  the 
specific  comments  to  $  91.33  of  the  notice  of 
proposed  rulemaking  (NPRM). 

3.  Should  the  regulations  clarify  the 
standards  for  determining  what  is  age 
discrimination  set  out  in  the  govemmentwide 
regulations?  Of  the  13  responses,  11  did  not 
consider  further  clarification  necessary.  As  a 
follow-up  to  this  question,  the  proposed 
regulations  asked  whether  the  examples 
published  in  the  proposed  regulations  helped 
to  clarify  the  standards.  Of  the  23  responses, 
all  fevored  inclusion  of  examples  as  a  means 
of  clarifying  the  standards.  Accordingly,  the 
preamble  to  these  regulations  contains  an 
illustrative  example  of  each  of  the  standards 
contained  in  Subpart  B. 

4.  Should  the  regulations  set  out  more 
detailed  requirements  about  what  technical 
assistance  and  educational  materials  ED 
provides  its  recipients?  Most  commenters 
agreed  with  ED  that  the  administrative 
details  of  technical  assistance  and 
educational  materials  need  not  be  included 
in  the  regulations.  ED  is  committed  to 
providing  technical  assistance  and 
educational  materials  to  its  recipients  but 
doe*  not  believe  that  it  is  helpful  to  devise 
in  advance  the  manner  in  which  the 
assistance  must  be  delivered. 

5.  Should  the  regulations  include  more 
detailed  provisions  for  disbursing  funds  to 
alternate  recipients  in  the  case  of  a  fund 
termination?  Most  commenters  stated  that  it 
i*  impossible  to  make  detailed  provision  for 
disbursing  funds  to  alternate  recipients  in  the 
case  of  a  fund  termination  and  that  the  only 
reasonable  method  is  a  case-by-case 
determination.  Thus,  these  final  regulations 
do  not  elaborate  on  a  statutory  standard  for 
selecting  an  alternate  recipient. 

6.  Should  ED  use  hearing  procedures  other 
than  those  used  for  other  discrimination 
matters?  Commenters  generally  agreed  with 
ED  that  the  regulations  implementing  the  Age 
Discrimination  Act  (Act)  should  incorporate 
the  Title  VI  hearing  procedures  contained  in 
34  CFR  100.9  and  100.10  and  34  CFR  part 
101.  These  final  regulations  incorporate  those 
hearing  procedures. 

In  addition  to  the  responses  to  the  six 
questions,  other  general  conunents  to  which 
specific  responses  are  not  needed  were 
received.  Five  respondents  stated  overall 
evaluations  of  the  proposed  regulations 
writhout  specific  references  to  the  provisions. 
Of  these  response*,  four  stated  that  all 
provisions  are  good  as  written,  and  one 
stated  that  the  whole  approach  to  age 
discrimination  is  inappropriate.  Also 
received  were  eight  conunents  pertaining  to 
matters  over  which  ED  does  not  have 


enforcement  jurisdiction.  Of  these,  five 
related  solely  to  employment  concerns  not 
covered  by  the  Act,  and  three  related  solely 
to  programs  now  administered  by  the 
Department  of  Health  and  Human  Services 
(HHS). 

Specific  Comments 

Ten  comments  were  received  on  specific 
provisions  of  the  govemmentwide 
regulations  and  will  not  be  responded  to 
here.  Of  these  comments,  one  pertained  to 
the  effective  date  of  the  regulations;  one 
proposed  that  school  boards  be  included  in 
the  "any  law"  exception;  one  objected  to 
"shifting  the  burden  of  proor'  to  the 
recipient;  two  objected  to  the  agency's  having 
access  to  books,  records,  and  other 
information;  one  lielieved  that  compliance 
reviews  are  not  authorized;  and  four  objected 
to  the  prescribed  mediation  process. 

The  remaining  comments  were  related  to 
specific  sections  of  the  proposed  regulations, 
which  were  to  be  published  in  45  CFR  part 
91.  Since  these  regulations  are  to  be  codified 
in  34  CFR  part  110,  comments  relating  to 
specific  sections  are  identified  first  as 
published  in  the  NPRM  and  then  a*  the 
sections  appear  in  the  final  regulation*. 

§91.2    (§710.2  of  these  regulations)  To  what 
proems  do  these  regulations  apply? 

Conunents:  One  conunenter  stated  that  the 
coverage  of  a  recipient's  programs  and 
activities  that  benefit  from  Federal  financial 
assistance,  rather  than  receive  funds  directly, 
is  inconsistent  with  the  govemmentwide 
regulations. 

Response:  A  change  is  made.  ED  does  not 
agree  wdth  the  commenter's  conclusion  that 
the  language  "or  benefits  from"  extends  the 
jurisdiction  of  these  regulations  beyond  the 
scope  of  the  govemmentwide  regulation*. 
However,  the  phrase  "or  benefits  frtHn"  i* 
now  deleted  in  order  for  this  provision  to 
conform  more  closely  with  the  language  of 
the  govemmentwide  regulation*. 

§91.3    (§110.3  of  these  regulations) 
Definitions. 

Comments:  Three  conunenters  objected  to 
the  definition  of  subrecipient,  stating  that  it 
is  not  needed  or  that  it  appears  to  include 
ultimate  beneficiaries  such  as  students. 

Response:  No  change  is  made.  Neither  the 
definition  of  recipient  nor  subrecipient 
includes  ultimate  beneficiaries.  It  i* 
important  that  recipients  of  ED  fund* 
understand  that  their  obligations  are  not 
based  on  whether  they  receive  the  Federal 
financial  assistance  directly  from  ED  or 
indirectly  (as  a  subrecipient)  through  another 
ED  recipient.  The  definition,  therefore,  states 
clearly  that  a  subrecipient  "ha*  all  the  duties 
of  a  recipient." 
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§91.11    l§§  110.10-110.17  of  these 
regulatioasf  Standards. 

Commentr:  Bight  oodunenlert  objectod  to 
certain  examples  that  were  provided  in  the 
preamble  of  the  proposed  regulations  to 
illustrate  the  applicatioo  of  standards  for 
determining  age  discrimination. 

Response:  A  change  is  made.  The  preamble 
now  provides  clear  examples  illustrating  the 
application  of  standards  for  determining  age 
discrimination. 

Comments:  One  conunenter  suggested  that 
the  regulations  make  clear  that  programs 
designed  for  high  school  students  are  not  in 
violation.  Another  suggested  that  educational 
settings  should  not  be  separated  on  the  basis 
of  age. 

Response:  No  change  is  made.  These 
regulations  do  not  preclude  graded 
instructional  levels  in  academic  programs 
even  though  that  grading  results  in  those 
levels  being  closely  associated  with  age 
groupings.  Those  differentiations  generally 
fall  within  one  or  more  of  the  exceptions  that 
are  permitted  by  the  Act.  See,  for  example. 
§110.12. 

Comments:  One  conunenter  requested  that 
the  regulations  include  criteria  for  acceptable 
affirmative  action. 

Response:  No  change  is  made.  The  types  of 
affirmative  action  that  a  recipient  may 
undertake  voluntarily  are  too  varied  to  be 
covered  by  any  particular  set  of  criteria. 

§  91.31    (§  1 10.20  of  these  regulations) 
General  responsibilities.  , 

Comments:  A  commenter  stated  that  the 
recipient's  responsibility  regarding 
"programs  and  activities"  should  be  qualified 
to  state  "federally-assisted  programs  and 
activities."  As  written,  $  91.31  suggests  that 
any  program  or  activity  of  a  recipient, 
without  regard  for  receipt  of  direct  Federal 
financial  assistance  to  that  program  or 
activity,  may  be  subject  to  the  regulations. 

Response:  No  change  is  made.  Implicit  in 
the  language  referred  to  in  this  comment  is 
that  the  programs  and  activities  are  fisderally 
funded.  It  should  also  be  noted  that  the  Civil 
Rights  Restoration  Act  of  19B7.  Pub.  L  100- 
259,  which  amended  the  Act,  defines 
"program  or  activity"  very  broadly  to  include 
most  activities  of  ED  recipients. 

Comments:  Seven  commenters 
expressed  concern  that  recordkeeping 
requirements  are  not  specifically 
identified  or  described  and  that 
responsibilities  are  not  clearly  defined. 

Response:  No  change  is  made.  The 
decision  not  to  include  specific 
recordkeeping  requirements  and 
procedures  was  based  on  the  concern 
for  administrative  burden  those 
provisions  would  place  on  recipients. 
Needless  burden  can  be  avoided  by 
gearing  those  requirements  to  the 
situation  and  objective  to  be  achieved 
on  a  case-by-case  basis  until  experience 
provides  the  basis  for  determining  any 
specific  or  universal  data  needs. 

$91.32    (§110Jlt^ these regulatttutsl  ■ 
Notice  to  subrecipients. 

Comments:  Two  oaaunantars  stated  that 
the  regulations  should  clarify  the  extent  to 


which  a  recipient  is  accountable  for  the 
actions  of  subrecipients.  One  stated  that 
notice  should  be  Included  in  the  subgrant 
application,  and  one  proposed  that  the 
section  be  eliminated. 

Response:  A  change  is  made  to  allow 
recipients  maximum  flexibility  in  notifying 
subrecipients.  These  regulatioos  do  not 
prescribe  the  manner  in  which  recipients  are 
to  notify  subrecipients.  Written  notice  In 
subgrant  applications  is  one  way  of  satisfying 
the  requirement.  Recipients  nuy  find  man 
convenient  and  economical  medtods  for 
accomplishing  the  required  notification.  To 
reduce  paperwork  burden  on  recipients, 
these  regulations  require  only  that  the 
recipient  notify  its  subrecipients.  Any 
eH'ective  means  will  fulfill  this  notice 
requirement.  No  change  is  made  with  regard 
to  the  extent  that  a  recipient  is  accountable 
for  the  actions  of  subrecipients.  Both  the 
recipient  and  the  subrecipient  are 
accountable  for  the  actions  of  subrecipients. 
This  section  has  not  been  eliminated  as 
suggested  because  notification  is  necessary 
for  effective  implementation  of  the  Act  and 
these  regulations. 

§91.33    {§§110.23-110.25  of  these 
regulations)  Self-evaluation. 

Comments.- The  self-evaluation  provisions 
elicited  19  comments,  most  of  which 
addressed  whether  the  requirements  for  self- 
evaluation  in  the  proposed  regulations 
should  be  expanded.  Most  of  the  commenters 
opposed  expanding  the  self-evaluation 
requirements,  indicating  that  any  further 
requirements  for  written  documentation  or 
consultations  with  community  groups  would 
impose  an  unjustified  and  costly 
administrative  burden.  Several  of  these 
commenters  also  indicated  that  the  proposed 
requirements,  while  minimal,  created  an 
administrative  burden.  Some  comments 
indicated  that  recipients  should  be  required 
to  list  the  corrective  actions  to  be  taken  and 
the  dates  they  would  be  completed.  Several 
comments  requested  that  the  Department 
provide  additional  guidance  on  conducting 
the  self-evaluation. 

Response:  A  change  is  made.  Section 
110.24  is  revised  so  that  recipients  are  no 
longer  automatically  required  to  perform  a 
self-evaluation.  A  self-evaluation  may  be 
required  only  in  conjunction  with  an 
investigation  pursuant  to  a  complaint  or  a 
compliance  review.  ED  believes  that  self- 
evaluation  can  be  a  useful  tool  to  assist  a 
recipient  in  complying  with  the  Act  without 
Federal  intervention  and  will  provide 
technical  assistance  to  recipients  requesting 
it  Instead  of  the  mandatory  self-evaluation, 
ED  added  a  new  $110.23  requiring 
applicants  for  Federal  financial  assistance  to 
complete  assurances  of  compliance  as  is 
required  for  other  civil  rights  statutes 
enforced  by  ED.  See,  for  example,  34  CFR 
100.4. 104.5.  and  106.4.  These  standard 
assurances  are  less  burdensome  and  less 
costly  than  a  mandatory  self-evaluation. 

Section  110.25  was  also  added  to  these 
final  regulations  as  a  means  of  assisting 
recipients  in  complying  with  the  Act  without 
Federal  interveotioa.  it  requires  a  recipient  to 
designate  an  smfiUrfte  to  coordinate  its 
effitvts  to  comply  with  the  Act.  to  provide 


notice  to  its  beoeBdarles,  and  to  adopt 
grievance  procedures  tlut  provide  for  the 
prompt  and  equlleble  reeoluticm  of 
grievances.  TlMse  requiramants  serve 
important  public  policy  and  dvil  right* 
objectives  in  infonning  both  the  recipiants 
and  the  baneficiaiiea  of  their  rights  and 
responsibilities.  Other  dvU  rights  statutes 
enforced  by  ED  have  similar  requirements. 
See  34  CFR  104.7-104.S  and  106.»-10S.9. 

§91.34    (§lt0J2  of  these  regulations) 
Information  requirements. 

Comments:  One  commenter  objected  to  the 
provision  that  "information  necessary"  to 
determine  compliance  could  be  raquestad.  as 
opposed  to  "information  required"  to 
determine  compliance,  since  only  ED  can 
determine  what  is  "necessary." 

Response:  A  change  Is  made.  The  words 
"that  ED  determines  is  necessary"  have  been 
added.  Effective  compliance  anforoament  is 
based  on  information,  and  ED  determines  tlie 
type  and  amount  of  iaformatioo  that  must  be 
obtained  in  order  to  ascertain  the  compliance 
status  of  the  recipient 

§91.41    (§110.30  of  these  regulations) 
Compliance  reviews, 

Coaunents:  Three  commenters  objected  to 
the  phrase  "may  Im  as  comprehensive  as 
necessary"  with  regard  to  tlw  scope  of 
compliance  reviews. 

Response:  No  change  is  made.  This  i 
was  included  to  make  clear  that  oomplii 
reviews  are  not  limited  in  scope  to 
determining  the  facts  about  a  single  Issue. 
This  language  has  been  included  to  prevent 
misunderstandings  tlwt  have  arisen  on  that 
point. 

Comments:  Two  oommenters  stated  that 
the  nature  of  compliance  reviews  should  be 
clarified.  Another  stated  that  review 
procedures  should  be  explained  in  detaiL 

Response:  No  change  is  made.  The 
activities  and  scope  erf  investigations 
conducted  under  $  1 10.30  will  vary  with  the 
situation  and  the  nature  of  the  recipient 
institution.  These  regulations  cannot 
prescribe  a  blueprint  for  those  reviews,  since 
flexibility  is  needed  for  eHiactive 
investigations  to  be  performed  with 
minimum  interference  in  the  normal 
operations  of  recipieiUs.  This  section  retains 
the  generality  oeeided  to  accomplish  that 
r«sutt 

§  91.42    (§  1 10.31  of  these  regulations) 
Complaints. 

Comments:  Four  commenters  proposed 
that  third-party  complaints  should  be 
curtailed  or  prohibited. 

Response:  No  change  is  made.  ED  must  act 
on  complaints  from  third  parties  in  order  to 
ensure  that  recipients  are  not  in  violation  of 
the  Act. 

Comments:  Two  commenters  suggested 
that  recipients  be  required  to  post  notices 
explaining  how  to  complain. 

Response:  A  change  is  made.  ED  has  added 
a  new  §  110.25,  "Designation  of  responsible 
employee,  notice,  and  grievance  procedures." 
Under  this  section,  a  recipient  must 
designate  an  employee  to  ooordinate  its 
efforts  to  comply  with  the  Act  and  the 
regulations.  The  notice  will  provide 
beneficiaries  with  additional  infonnatioQ, 
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Including  the  •vallability  of  yiavanc* 
procadures. 

Coaunents:  SL;  conunenton  expressed 
concams  about  the  180-day  limitation  on 
filing  complaints  or  the  provision  for 
extending  that  period.  Two  of  these 
stiggestad  that  180  days  from  the  date  the 
complainant  "Grst  knew"  discrimination  had 
occurred  is  not  an  effective  limitation  at  all; 
one  suggested  a  fixed  period  with  no 
extensions;  one  suggested  the  lao-day  limit 
should  address  continuing  discrimination; 
and  two  expressed  concern  about  "good 
cause"  as  a  standard  for  extending  the  180- 
day  period. 

Raspoiue:  No  change  is  ntade.  The  time 
period  of  180  days  is  reasonable.  The  "good 
cause"  exception  is  retained  to  avoid  unjust 
exclusion  of  individuals  who  for  sufficient 
reaaon  were  unable  to  file  within  the  time 
limit. 

Comments.  Two  commenters  suggested 
that  the  period  for  adding  infiorraation  to 
complaints  should  be  limited. 

Response:  No  change  is  made.  ED  will 
permit  a  reasonable  time  period  fior 
complainants  to  add  informatioa  that  will 
meet  the  requirements  of  a  sufficient 
complaint.  The  purpose  of  this  provision  is 
to  bcilitate,  not  limit,  the  filing  of  complaints 
that  have  a  basis  in  foct. 

Comments:  Four  commenters  offered 
suggestions  pertaining  to  ED's  internal 
complaint  processing  procedures. 

Response:  No  change  is  made.  ED 
welcomes  constructive  suggestions  but  has 
decided  not  to  specify  its  internal  complaint 
processing  procedures  in  these  regulations. 
ED  anticipates  the  need  to  revise  its 
procedures  as  experience  is  gained  in 
processing  age  discrimination  complaints; 
therefore,  a  medium  allowing  more  flexibility 
for  revision  will  be  used  ftv  Uie  development 
of  internal  procedures. 

Comments:  Two  commenters  proposed  that 
complaints  should  be  filed  at  the  local  level. 

Response:  A  change  is  made.  ED  has  added 
a  new  $  110.25.  It  requires  recipients  to  adopt 
grievance  procedures  that  provide  for  the 
prompt  and  equitable  resolution  of 
grievances.  Similar  grievance  procedures  are 
required  under  other  civil  rights  regulations 
enforced  by  ED.  It  should  be  noted  that  the 
regulations  do  not  require  that  a  complainant 
make  use  of  the  internal  grievance 
procedures  before  filing  a  complaint  with  ED, 
and  filing  a  grievance  with  the  recipient  will 
not  meet  the  exhaustion  requirements  of  the 
Act  and  these  regulations. 

§91.43    (§110.32  of  these  regulations) 
Mediation. 

Comments:  One  commenter  objected  to  the 
mediator's  preparing  the  written  agreement 
for  signature  of  the  parties  as  being  contrary 
to  the  govemmentwide  regulations. 
S  90.43(c)(3Hii).  which  require  the  parties  to 
reduce  the  agreement  to  writing. 

Re$ponse:  No  change  is  made.  There  is  no 
inconsistency  between  the  requirement  for 
the  parties  to  reduce  their  agrwment  to 
writing  and  the  requirement  for  the  mediator 
to  |»epare  that  agreement  for  their  signatures. 

CiMiunents:  One  conunenter  nggested  that 
the  Federal  Medlatioo  and  CoodlUtion 
Service  (FMCS)  be  designated  m  tba 
mediation  agency  for  complaints. 


Response:  A  change  is  made.  The  FMCS  is 
designated  in  this  section  to  [vovide  further 
information  about  the  mediation  process. 

Comments:  One  commenter  suggested  that 
the  mediator  should  pass  along  findings  of 
fact  with  unresolved  complaints,  and  another 
siiggested  that  mediation  should  not  l>e 
limited  to  complaints. 

Response:  No  change  is  made.  The 
mediation  process  does  not  develop  findings 
of  fact,  but  attempts  to  facilitate  an  agreement 
between  the  complainant  and  the  recipient 
without  judging  the  merit  of  the  allegations. 
This  process  has  no  place  in  compliance 
reviews,  liecause  there  is  no  complainant 
with  whom  to  mediate. 

§91.44    (§110.33  of  these  regulations! 
Investigqtion. 

Comments:  Two  commenters  suggested 
that  recipients  found  to  be  in  compliance 
should  be  reimbursed  for  expenses  incurred 
during  mediation  and  Investigation. 

Response:  No  change  is  made.  There  is  no 
authwity  in  the  Act  or  the  govemmentwide 
regulations  for  the  reimbursement  of  costs 
incurred  by  the  recipient  during  investigation 
and  administrative  enforcement  proceedings. 

Comments.  One  commenter  objected  to  the 
provision  that  the  Federal  agency  (ED)  will 
put  into  writing  any  agreement  reached 
during  the  informal  fact-finding  phase  of 
investigation.  The  commenter  believed  the 
provision  was  contrary  to  the 
govemmentwide  regulations.  §  90.43(c)(4). 
Another  asked  why  the  informal  agreement 
does  not  constitute  a  finding  of 
discrimination.  A  third  suggested  that  the 
recipient  should  be  notified  of  the 
commencement  of  the  informal  or  formal 
investigation. 

Response:  A  change  is  made.  Although  ED 
does  not  agree  that  the  provisions  were 
contrary  to  the  govemmentwide  regulations, 
changes  are  made  to  $  110.33  (a)  and  (b)  to 
conform  with  the  govemmentwide 
regulations  in  45  CFR  90.43(c)  (4)  and  (5)  and 
to  the  procedures  used  by  ED  for  complaints 
filed  under  other  civil  rights  statutes 
enforced  by  ED.  Under  ED's  procedures, 
recipients  are  always  notified  of  the  - 
conunencement  of  an  investigation. 

§91.46    (§110.35  of  these  regulations) 
Compliance  procedure. 

Comments:  Three  commenters  were 
concerned  about  when  recipients  are  again 
eligible  to  receive  funding  after  funds  are 
withheld  or  terminated.  One  suggested  that 
funds  should  Im  withheld  until  compliance 
occurs  and  terminated  if  the  recipient  does 
not  adhere  to  the  remedial  plan.  Another 
suggested  that  restrictions  on  re-funding  after 
termination  should  be  clarified.  The  th^ 
suggested  that  "termination"  and 
"withholding"  should  not  be  used 
synonymously. 

Response:  No  change  is  made.  The  term 
"withholds  funds"  is  used  in  %  110.37  to 
include  both  termination  and  refusal  to  grant 
funds.  This  usage  is  consistent  with  the 
govemmentwide  regulations.  The  restrictions 
on  re-funding  after  termination  are  developed 
in  detail  in  the  poct-teimlnation  proceedings 
applicable  to  Title  VI  of  the  Qvil  Rights  Act 
of  1864.  which  are  Incorporated  by  reference 
in  these  regulations. 


Comments:  One  conunenter  stated  that  the 
provision  that  funding  will  not  tie  terminated 
until  recipients  have  an  opportunity  for 
hearing  snould  apply  to  reviews  as  well  as 
to  complaints. 

Response:  No  change  is  made.  Enforcement 
procedures  apply  to  all  findings  of 
discrimination,  whether  they  result  from 
complaint  investigations  or  compliance 
reviews. 

Comments:  One  commenter  stated  that  a 
copy  of  the  report  to  congressional 
committees  should  be  supplied  to  the 
recipient. 

Response:  No  change  is  made.  The 
information  contained  in  the  report  is  known 
by  the  recipient  when  the  report  is 
submitted.  The  Act  specifies  the  content  of 
the  report  as  the  circumstances  and  grounds 
for  the  termination  or  refusal  to  grant  or  to 
continue  assistance  under  the  program  or 
activity  involved.  This  action  cannot  occur 
until  there  has  l>een  an  express  finding  on  the 
record,  after  reasonable  notice  and 
opportunity  for  hearing,  of  a  failure  to 
comply  with  these  regulations. 

Comments:  Two  commenters  expressed 
confusion  or  dissatisfaction  with  the 
provision  that  an  agency  may  defer  granting 
new  Federal  financial  assistance  to  a 
recipient  when  termination  proceedings  are 
initiated.  One  suggested  alternate  language  to 
limit  the  scope  ofdeferrals,  and  one 
suggested  a  definition  Is  needed  for  "new" 
assistance. 

Response:  A  change  is  made.  Section 
110.35(d)(1)  defines  "new"  assistance  a* 
assistance  administered  by  or  through  ■ 
Federal  agency  for  which  an  application  or 
approval  is  required  during  the  deferral 
period.  The  deferral  period  liegins  when  the 
recipient  receives  notice  of  an  opjxirtunity 
for  hearing  and  continues  no  longer  than  30 
days  following  the  close  of  the  hearing. 

§91.48    (§110.38  of  these  regulations) 
Remedial  action  by  recipients. 

Comments:  A  commenter  objected  to  the 
provision  that  HEW  (now  ED)  may  require 
"any  remedial  action"  to  overcome 
discrimination  and  suggested  that  "any 
reasonable  action"  should  be  substituted. 

Response:  No  change  is  made.  The  concept 
of  reasonableness  is  implicit  in  any  action 
that  is  necessary  to  overcome  the  eiTects  of 
the  prohibited  discrimination. 

§91.49    (§110.37  of  these  regulations) 
Procedure  for  disbursal  of  funds  to  an 
alternate  recipient. 

Comments:  A  commenter  suggested  that 
the  phrasing  of  this  section  implies  that 
withheld  funds  could  be  disbursed  to  an 
alternate  recipient  before  enforcement  due 
process  procedures  have  been  rejected  by  t 
recipient. 

Response:  No  change  is  made.  Assistance 
that  a  recipient  is  receiving  may  not  be 
terminated  and  disbursed  to  an  alternate 
recipient  without  first  providing  the  recipient 
with  an  opportunity  for  a  hearinig. 

§91.50    (§110.39  of  these  regulations) 
Exhaustioit'of  administrative  remedies. 

Comments:  A  commenter  suggested  that 
the  regulations  should  include  a  provision 
for  recipient  appeals. 


UMI 
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Retponm:  No  chuga  la  mada  In  thia 
aaction,  which  rtfen  to  tha  oompUinanf a 
righta.  The  ngulatiooa  provide  radpienta 
with  an  opportunity  for  having  and  for 
appeal*  of  hearing  examiner  decisiona, 
including  )udicial  review,  under  the 
procedural  proviaiona  Incorporated  by 
reference  in  $  110.36. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  707 
(OPPTS-120004A;  Fm.-4067-ai 

Export  Notiflcetion  Requirement; 
ClMnge  to  Reporting  Requlreinenta 

AODICV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


UMI 


t:  EPA  is  promulgating 
amendments  to  its  export  notification 
rules  that  will  change  the  current 
annual  notification  requirement  for 
exporters  of  chemical  substances  and 
mixtures  (chemicals)  subject  to  test 
rules  or  consent  orders  (test  rules)  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  to  a  one-time  export 
notification  requirement  for  each 
exporter  of  such  a  chemical  per  country 
of  destination.  EPA  believes  these 
amendments  will  fodlitate  foreign 
governments'  review  of  information  and 
appropriate  consideration  of  chemicals 

Storted  from  the  United  States  by 
udng  the  nimiber  of  section  4 
notices  tiiey  receive  thereby  relieving 
them  of  the  administrative  burden 
imposed  by  the  present  annual  notices 
received  on  chemicals  subject  to  TSCA 
section  4  test  rules.  Additionally,  these 
amendments  are  necessary  to  reduce  the 
notification  burden  on  Q'A  and 
industry.  Under  the  current  annual 
notice  requirement,  the  laige  volume  of 
notices  received  has  hampered  EPA's 
ability  to  respond  to  requests  from 
foreign  governments  for  additional 
information  on  a  particular  chemical  or 
export  notice. 

EFFECTIVE  DATE:  This  rule  shall  become 
effective  on  January  1, 1994. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Tosdcs,  Environmental  Protection 
Agency.  Rm.  EB-44,  401  M  St..  SW., 
Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEIIENTARV  »4F0RMATK)N: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
By  modem  dial  202-512-1387  or  call 
202-512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
WordPerfect  S.l  and  ASCIL 

EPA  is  promulgating  amendments  to 
the  export  notification  rule  (Subpart  D 
of  40  CFR  part  707)  which  will  change 
the  annual  export  notification 
requirement  for  section  4  test  rule 


chemicals  to  a  one-time  export 
notification  requirement  for  each 
exporter  of  suoi  a  chemical  par  country 
of  destination.  The  rule  also  provides 
that  EPA  will  give  a  one-time  notice  to 
each  importing  country  for  a  particular 
section  4  test  rule  chemicaL 

L  Authority 

EPA  is  promulgating  this  amendment 
pursuant  to  section  12(b)  of  TSCA,  15 
U.S.C  2611(b). 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  hitends  to 
export  to  a  foreign  country  a  chemical 
substance  or  mixture  for  which  the 
submission  of  data  is  required  under 
TSCA  section  4  or  5(b),  an  order  has 
been  issued  under  section  5,  a  rule  has 
been  proposed  or  promulgated  under 
section  5  or  6.  or  relief  has  been  granted 
under  section  5  or  7  to  notify  the 
Administrator  of  EPA  of  sixih 
exportation  or  intent  to  e^qKVt  Upon 
receipt  of  such  notification,  section 
12(b)  of  TSCA  requires  EPA  to  furnish 
the  government  of  the  importing 
country  with: 

1.  Notice  of  the  availability  of  data 
received  pursuant  to  action  under 
section  4  or  5(b).  or 

2.  Notice  of  such  rule,  order,  action, 
or  relief  under  section  5. 6.  (v  7. 

EPA  maintains  a  public  record  of  all 
notices  received  and  sent  under  section 
12(b).  except  for  information  that  has 
been  claimed  as  confidential  business 
information  under  TSCA  section  14. 

IL  Background 

In  the  Federal  Register  of  July  12, 
1989  (54  FR  29524),  EPA  proposed 
amendments  to  the  export  notification 
rule  that  would  change  the  annual 
export  notification  requirement  for 
section  4  test  rule  chemicals  to  a  one- 
time notification  requirement  for  eadi 
exporter  of  such  a  chemical  per  country 
of  destination.  The  rule  also  proposed 
that  EPA  provide  a  one-time  notice  to 
each  importing  country  for  each 
particular  section  4  test  rule  chemical. 
A  number  of  comments  were  received  in 
response  to  this  proposed  rule  during 
the  60-day  comment  period.  Some  of 
these  comments  are  addressed  in  Unit 
V,  of  this  preamble,  and  in  the  record 
for  this  rule.  The  Agency  has  also 
prepared  a  more  detailed  discussion  of 
the  comments  and  EPA  responses  in  a 
document  titled  "Disposition  of  Public 
Comments"  which  may  be  found  in  the 
public  record  for  this  rule. 

m.  Summary  of  this  Final  Rule 

EPA  is  exercising  its  discretion  by 
streamlining  the  export  notice 
requirements  of  TSCA  section  12(b)  by 
requiring  persons  who  export  or  who 


intend  to  export  to  a  specific  country  a 
chemical  for  which  notification  is 
required  under  section  12(b)  by  virtue  of 
section  4  test  rules  to  submit  a  one-time 
notice  to  EPA  of  that  export  for  each 
such  chemical  and  country.  EPA  is  not 
promulgating  a  change  in  the  current 
recurring  annual  export  notification 
requirements  triggered  by  a  rule,  order, 
action,  or  relief  imder  sections  5.  6,  and 
7  of  TSCA.  EPA  is  neither  promulgating 
any  change  in  the  required  contents  of 
the  notice  (40  CFR  707.67)  nor  any 
revision  with  regard  to  the  time 
deadline  for  submission  of  an  export 
noUce  to  EPA  (40  CFR  707.65(a)(3)). 
However,  EPA  is  requiring  that  eadi 
exporter  provide  only  one  notification, 
per  chemical,  for  each  importing 
countiv  after  the  issuance  of  a  section  4 
test  rule.  Currently,  exporters  are 
required  to  notify  EPA  annually  of 
exports  of  chemicals  subject  to  section 
4  test  rules. 

EPA  is  also  exercising  its  discretion 
by  modifying  the  Agency  process  for 
notifying  foreign  governments  of  export 
of  section  4  test  rule  chemicals  by 
providing  only  one  notice  per  section  4 
test  rule  chemical  to  each  importing 
country.  The  content  of  the  information 
sent  in  the  proposed  one-time 
notification  for  section  4  test  rule 
chemicals  will  be  identical  to  that 
provided  imder  the  ciirrent  annual 
notification  scheme.  Importing 
countries  will  get  the  same  information 
on  section  4  test  rule  chemicals,  but 
only  once. 

IV.  Reasons  for  Promulgating  this  Rule 

A.  Background 

In  the  Federal  Register  of  July  12, 
1989  (54  FR  29524),  EPA  proposed 
amendments  to  the  rules  implementing 
section  12(b)  of  TSCA.  Persons  subject 
to  these  rules  (40  CFR  707.60)  are 
currently  required  to  submit  a  written 
notice  to  EPA  for  the  first  export  or 
intended  export  to  a  particular  country 
in  a  calendar  year  for  chemicals  subject 
to  a  rule,  order,  action,  or  relief  imder 
sections  4,  5. 6,  and  7  of  TSCA.  Upon 
receipt  of  such  notification  from  an 
exporter,  the  implementing  rules  (40 
CFR  707.70)  require  that  EPA  provide 
the  importing  country  with  a  summary 
of  the  regulatory  action  taken  or  indicate 
the  availability  of  data  received 
piirsuant  to  action  under  section  4  or 
5(b).  or  notice  of  a  rule,  order,  action,  or 
relief  under  section  5, 6,  or  7  of  TSCA. 

In  1980,  when  EPA  promulgated  the 
section  12(b)  rules  at  40  CFR  part  707, 
Q>A  did  not  have  the  practical 
experience  it  now  has  in  implementing 
the  notification  requirements.  At  that 
time,  EPA  did  not  believe  that  the  rule 
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would  impose  an  excessive  burden 
upon  foreign  govenunents,  industry,  or 
EPA  resources.  However,  recent 
experience  has  demonstrated  to  EPA 
that  an  increasing  number  of  section 
12(b)  notices  are  received  by  EPA  each 
year,  and  this  has  caused  EPA  to  amend 
the  section  12(b)  rule  so  that  it  performs 
more  efficiently. 

In  1983.  EPA  received  438  section 
12(b)  notices  on  15  substances:  of  this 
number,  none  were  in  response  to 
section  4  test  rules.  That  number 
increased  to  524  notices  on  37 
substances  in  1984  (31  in  response  to 
section  4  actions);  819  notices  on  115 
substances  in  1985  (283  in  response  to 
section  4  actions);  2,056  notices  on  166 
substances  in  1986  (1,506  in  response  to 
section  4  actions);  and  2,367  notices  on 
282  substances  in  1987  (1,703  in 
response  to  section  4  actions). 
Approximately  4,300  notices  were 
received  in  1988  (3,350  in  response  to 
section  4  actions).  These  numbers 
steadily  increased  throughout  the  next  3 
years.  As  of  September  30, 1992, 
approximately  12,488  notices  have  been 
received  (approximately  10,500  in 
response  to  section  4  actions).  For  1993, 
the  number  is  expected  to  be  greater 
than  15.000  (approximately  12.000  in 
response  to  section  4  actions). 

The  increase  in  section  12(b)  notices 
received  by  EPA  has  led  to  a 
corresponding  increase  in  the  number  of 
notices  EPA  has  sent  to  foreign 
governments.  In  1984.  EPA  sent  406 
notices  to  foreign  governments.  This 
number  increased  to  533  in  1985;  869  in 
1986;  and  1.035  in  1987.  The  number  of 
notices  also  steadily  Increased 
throughout  the  next  3  years.  As  of 
September  30, 1992.  3.947  notices  have 
been  sent.  For  1993.  the  number  of 
notices  sent  to  foreign  governments  is 
expected  to  reach  4.200.  This 
continually  increasing  volume  of 
notiHcation  has  created  a  situation  in 
which  the  effectiveness  of  many  foreign 
governments'  import  information  review 
and  monitoring  programs  may  be 
hampered  by  the  processing  of  more  and 
more  notices. 

At  the  present  time,  one-fourth  to  one- 
half  of  the  section  12(b)  notices  received 
by  EPA  from  a  particular  company  are 
other  than  nrst-time  notices  (i.e.,  repeat 
notices  for  subsequent  annual  exports  to 
the  same  country).  EPA  anticipates  that 
the  proportion  of  repeat  notices  will 
grow  in  rdation  to  the  total  number  of 
notices  received  because  the  regulatory 
actions  that  trl^er  section  12(b) 
reporting  requirements  either  do  not 
simset  (e.g..  section  5  or  6  rules)  or 
remain  in  place  for  relatively  long 
periods  of  time  (e.g.,  aection  4  rules). 
The  continuous  increase  in  section  12(b) 


repotting  is  making  import  information 
review  and  monitoring  more  difficult  for 
many  foreign  countries,  is  placing  an 
increasing  burden  on  industry,  and  is 
placing  an  increasing  administrative 
burden  on  EPA. 

EPA  believes  that  this  difficulty  is 
based  in  part  on  the  fact  that  importing 
countries  believe  that  all  notices 
received  by  them  are  for  equally 
hazardous  chemicals.  As  a  result,  based 
on  inquires  from  importing  countries, 
EPA  believes  that  all  notices  of  nxport 
are  given  tlw  same  level  of  attention  by 
importing  countries.  In  fact,  however, 
the  majority  of  section  12(b)  notices  sent 
to  foreign  governments  pertain  to  TSCA 
section  4  test  rule  chemicals,  which  are 
issued  because  EPA  does  not  have 
sufficient  health  and  safety  or 
environmental  data  on  a  particular 
chemical  to  make  a  fully  informed 
decision  regarding  the  appropriateness 
of  regulatory  control  for  that  chemical. 
These  test  rules  may  be  in  effect  for  as 
long  as  10  years  before  the  end  of  the 
data  reimbursement  period  during 
which  time  the  section  12(b)  export 
notification  is  triggered.  EPA  believes 
that  annual  reporting  under  section 
12(b)  for  these  chemicals  is  of  limited 
value  to  foreign  governments  because 
such  notices  essentially  report  that  EPA 
believes  that  insufficient  health  or 
environmental  data  on  these  chemicals 
exists. 

EPA  believes  that  the  most  practical 
means  of  focusing  the  scrutiny  of 
importing  countries  on  the  most 
significant  notices  is  to  amend  the 
section  12(b)  reporting  rules  under  40 
CFR  part  707  to  reduce  the  volume  of 
notices.  EPA  believes  the  greatest  utility 
to  foreign  governments  in  their  efforts  to 
protect  human  health  and  the 
environment  is  the  modification  of  the 
notice  requirement  for  section  4  test  rule 
chemicals  to  allow  persons  to  submit  a 
one-time  notice  to  EPA  for  a  particular 
country  for  each  section  4  test  rule 
chemical  rather  than  annual  notices.  ' 
This  will  also  reduce  the  burden  on 
both  industry  and  EPA. 

EPA  beUeves  these  amendments  will 
maintain  the  same,  or  higher,  degree  of 
protection  to  human  health  and  the 
environment  afforded  by  the  ciurent 
notification  system,  while  reducing  the 
reoorting  burden  on  exporters  and  the 
administrative  burden  on  EPA.  Under 
the  current  annual  notice  requirement,  a 
large  increase  in  the  volume  of  annual 
notices,  due  primarily  to  a  significant 
increase  in  the  number  of  section  4  test 
rules  promulgated  by  EPA.  has  reduced 
EPA's  ability  to  re^>ond  to  requests  for 
additional  information  on  a  particular 
chemical  or  export  notice.  At  the  same 
time,  the  increasing  volume  of  notices 


makes  it  difficult  for  countries  w^ich 
receive  a  large  number  of  notices  to 
distinguish  between  chemicals  for 
which  EPA  has  taken  action  to  restrict 
based  on  a  determination  of 
unreasonable  risk  to  human  health  or 
the  environment,  and  those  chemicals 
for  which  EPA  has  requested  data  but 
not  yet  made  a  definitive  risk 
determination. 

EPA  believes  that  the  purpose  of  the 
export  notification  requirements  of 
section  12(b)  of  TSCA  is  to  ensure  that 
foreign  governments  are  alerted  when 
EPA  takes  certain  regulatory  actions, 
and  to  communicate  relevant 
information  concerning  the  regulated 
chemicals.  The  notification  and 
accompanying  information  can  be  used 
by  the  importing  governments  to  assess 
the  risks  and  benefits  of  importing  and 
using  that  chemical.  While  some 
countries  may  use  the  section  12(b) 
notices  to  monitor  trends  in  imports 
from  the  United  States.  EPA  believes  the 
availability  of  data  used  to  evaluate 
chemicals  within  the  importing  coimtry 
will  be  substantially  unchanged  by  this 
rule. 

By  decreasing  the  volume  of  notices 
importing  countries  receive  on  section  4 
test  rule  chemicals,  this  final  rule  may 
actually  increase  the  relative 
effectiveness  of  the  notification  by 
allowing  foreign  governments  to  focus 
their  efforts  on  notices  for  chemicals  for 
which  restrictive  regulatory  action  has 
been  proposed  or  promulgated  under 
sections  5,  6.  or  7. 

As  previously  stated,  EPA  believes 
that  the  large  volume  of  section  12(b) 
notifications  triggered  by  section  4  his 
previously  obscured  the  relative 
significance  of  these  regulatory  actions 
and  decreased  the  likelihood  of  foreign 
governments  assigning  them  appropriate 
regulatory  priority. 

At  the  present  time,  EPA  is  in  the 
process  of  implementing  Prior  Informed 
Consent  (PIC),  a  joint  United  Nations 
Environment  Programme  (UNEP)  and 
Food  and  Agriculture  Organization 
(FAO)  program.  Generally  under  PIC, 
participating  exporting  countries  will 
provide  notice  to  participating 
importing  countries  prior  to  exporting  a 
chemical  which  has  been  banned  or 
severely  restricted  in  the  country  of 
export  Under  the  PIC  procedure, 
exporting  countries  should  not  export 
chemicals  against  the  wishes  of 
importing  countries.  The  International 
Register  of  Potentially  Toxic  CheoUcals 
(IRPTC)  is  instrumental  in  operating  the 
PIC  program  in  cooperation  with  {JNEP 
and  FAO;  these  organizations  have 
developed  a  document  called 
"Guidance  for  Governments"  which 
describes  how  the  procedure  operates. 
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and  provides  interpretive  material  for 
governments  to  use  in  complying  with 
the  procedure.  Information  on  the  PIC 
program  is  included  in  the  record  of  this 
rulemaking. 

EPA  considers  the  UNEP/FAO  PIC 
program  to  represent  an  international 
consensus  regarding  the  operation  of  an 
export  notification  program  and  strongly 
supports  the  PIC  program.  At  the 
present  time,  110  nations  have  agreed  to 
participate  in  PIC  EPA  considers  this 
amendment  to  the  section  12(b)  export 
notification  rule  to  be  helpful  in  moving 
the  section  12(b)  export  notification 
program  closer  to  the  UNEP/FAO  PIC 
approach  in  that  it  emphasizes 
notifications  of  exports  of  chemicals 
that  are  restricted  in  the  exporting 
country  over  notification  of  exports  of 
chemicals  in  an  information-gathering 
process. 

Under  PIC,  only  chemicals  which 
have  been  banned  or  severely  restricted 
become  part  of  the  export  notification 
program.  This  differs  somewhat  from 
the  requirements  of  TSCA  section  12(b), 
which  are  described  in  Unit  I  of  this 
preamble.  The  PIC  program  does  not 
require  notifications  for  chemicals 
under  testing  actions,  nor  does  it  require 
notifications  for  proposed  bans  or 
proposed  severe  restrictions,  as  does 
section  12(b)  of  TSCA. 

EPA  is  following  a  two-step  approach 
to  ensure  the  mutually  compatible 
implementation  of  both  the  section 
12(b)  and  PIC  programs.  First,  EPA  is 
issuing  this  final  rule  which  will  bring 
the  scope  of  section  12(b)  reporting 
closer  to  the  approach  of  the  PIC 
program.  However,  EPA  will  continue  to 
evaluate  the  coverage  of  section  12(b) 
with  regard  to  implementing  the  PIC 
program,  and,  within  the  limits  of 
statutory  authority,  determine  whether 
further  amendments  to  the  section  12(b) 
regulations  are  appropriate.  As  the  U.S. 
proceeds  with  PIC  implementation,  EPA 
would  welcome  any  comments  or 
observations  by  the  public  regarding 
additional  changes  to  the  section  12(b) 
rules  which  would  improve  the  PIC 
progntm. 

Second,  when  transmitting  notices  to 
foreign  governments,  EPA  will  clearly 
differentiate  section  12(b)  notices  from 
PIC  notices.  Generally,  this  will  be  done 
as  follows:  unless  otherwise  requested 
by  a  foreign  government,  section  12(b) 
notices  will  be  sent  to  the  embassy  of 
that  government  located  in  the  U.S. 
while  PIC  notices  will  be  sent  to  the  PIC 
"Designated  National  Authority,"  who 
is  located  in  the  importing  country: 
when  a  section  12(b)  notice  is  for  the 
same  chemical  as  a  PIC  notice,  each 
notice  will  reference  the  other;  and, 
when  section  12(b)  notices  are  sent  for 


chemicals  which  are  not  PIC  chemicals, 
those  cases  will  be  clearly  identified  as 
not  "banned  or  severely  restricted,"  as 
defined  by  PIC,  and  should  not  be 
considered  part  of  the  PIC  program. 

EPA  intends  to  use  section  12(b)  to 
implement  PIC  to  the  extent  possible. 
Most,  but  not  all,  of  the  chemicals  the 
U.S.  has  nominated  to  the  PIC 
procedure  are  subject  to  section  12(b) 
through  their  regulation  under  TSCA 
section  5  or  6.  EPA  will  use  section 
12(b)  reports  on  those  chemicals  to 
notify  countries  that  export  of  a  banned 
or  severely  restricted  chemical  is  taking 
place. 

EPA  will  also  use  section  12(b)  to 
monitor  industry  compliance  with  PIC. 
Under  section  12(a)  of  TSCA,  chemicals 
produced  and  labeled  for  export  are 
excluded  from  TSCA  jurisdiction 
(except  sections  4  (in  limited 
circumstances),  8,  and  12(b)),  unless 
EPA  finds  that  the  chemical  will  present 
an  unreasonable  risk  in  the  U.S.  In 
many  circumstances,  this  exclusion  will 
preclude  the  use  of  TSCA  to  prohibit  the 
export  of  banned  or  severely  restricted 
chemicals  against  the  wishes  of  an 
importing  country.  EPA  is  encouraging 
voluntary  industry  compliance  in  not 
exporting  banned  or  severely  restricted 
chemicals  against  the  wishes  of 
importing  countries.  EPA  will,  however, 
use  the  recurring  annual  section  12(b) 
notification  to  monitor  voluntary 
industry  compliance  with  PIC 

V.  Response  to  Comments 

Most  commenters  responded 
favorably  to  an  EPA  alternative  which 
suggested  that  a  one-time  notification 
requirement  be  established  for  all 
actions  which  trigger  section  12(b) 
notification.  EPA  believes  however,  that 
this  approach  could  potentially  hamper 
the  ability  of  foreign  governments  to 
monitor  and  remain  aware  of 
information  regarding  chemicals  for 
which  EPA  has  a  demonstrated  degree 
of  concern.  Additionally,  one-time 
notification  for  chemicals  which  are  the 
subjects  of  section  5, 6,  or  7  actions 
would  likely  interfere  with  EPA's  ability 
to  use  section  12(b)  notices  to  monitor 
voluntary  compliance  with  PIC 

In  addition  to  the  proposed 
alternative  to  extend  one-time 
notification  to  all  actions  which  trigger 
section  12(b)  reporting,  some 
commenters  also  suggested  that  EPA 
expand  the  proposed  one-time 
notification  to  substances  which  are  the 
subject  of  section  5(a)(2)  or  5(e)  actions, 
since  sections  4  and  5(a)(2)  and  5(e)  are 
ail  supported  by  findings  similar  in 
nature.  They  also  believed  that  EPA  has 
underestimated  the  number  of  future 
notices  it  will  receive. 


UMI 


EPA  believes  that  sections  5(a)(2)  and 
5(e)  actions  which  are  based  on 
exposure/risk  concerns  for  identified 
use  scenarios,  "restrict"  in  a  limited 
sense,  regulated  uses.  Under  section 
5(a)(2)  (or  section  5(e)  until  a  section 
5(a)(2)  significant  new  use  rule  (SNUR) 
is  promulgated),  the  restriction  lasts 
until  the  Agency  has  an  opportunity  to 
review  data  associated  with  an  intended 
use  (at  least  90  days).  EPA  may  then 
take  action  under  section  5(e),  5(f),  6,  or 
7  to  further  control  uses/exposures. 
Under  section  4,  toxicity  or  exposure 
concerns  exist,  as  well  as  a  need  for 
data,  but  use  is  not  restricted.  The  fact 
that  the  Agency  has  authority  to  take 
immediate  follow-up  action  under 
section  5(a)(2)  via  section  5(e)  and  the 
fact  that  there  is  no  similar  provision 
under  section  4  (with  the  exception  of 
a  separate  proceeding  under  section  6  or 
7),  provides  a  reasonable  basis  for 
treating  the  export  notification 
requirements  for  chemicals  regulated 
under  sections  4  and  5  differently  at  this 
time. 

In  addition,  according  to  the 
"Guidance  for  Governments"  document 
which  describes  the  PIC  procedures, 
certain  chemicals  which  are  subject  to 
SNURs  under  TSCA  section  5(a)(2)  will 
be  considered  "banned  or  severely 
restricted"  by  the  U.S.  and  may  be 
subject  to  PIC.  As  previously  discussed, 
annual  notification  under  section  12(b) 
will  enable  EPA  to  use  the  section  12(b) 
export  notification  procedure  to  monitor 
industry  compliance  with  PIC 
requirements. 

Some  commenters  maintained  that 
EPA  should  establish  a  "percentage" 
cutoff  for  mixtures  containing  less  than 
1  percent  (0.1  percent  for  carcinogens) 
of  a  substance  for  section  4  as  presented 
in  the  proposed  rule  or,  in  the 
alternative,  all  export  notification  since 
reporting  is  not  justified  by  potential 
health  and  environmental  effects  and  is 
extremely  burdensome. 

As  stated  in  the  original  section  12(b) 
rule  (45  FR  82844,  December  16, 1980), 
"EPA  does  not  believe  that  such  an 
exemption  would  be  wise  given  that 
some  toxic  substances  retain  their  toxic 
or  hazardous  properties  below  a  1 
percent  level  in  a  mixture. 

While  de  minimis-type  regulatory 
exemptions  may  be  appropriate  in  many 
circumstances,  at  the  present  time,  EPA 
believes  that  it  is  preferable  to  provide 
foreign  countries  12(b)  notifications  so 
they  have  the  opportunity  |o  make  their 
own  determinations  regarding  what 
level  of  a  chemical  in  mixtures  is 
deemed  important.  However,  if  further 
experience  with  the  12(b)  or  PIC 
programs  indicate  that  a  de  minimis 
regulatory  exemption  is  warranted,  EPA 
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¥h\\  re-examine  this  option  at  a  later 
time. 

In  addition,  some  commentais  alao 
responded  favorably  to  alteraatives  EPA 
included  in  the  proposed  rule  to 
establish  new  "sunset"  dates  for 
reporting  imder  section  12(b)  for 
chemical  triggered  by  a  final  section  4 
test  rule.  They  stated  that  EPA  should 
terminate,  or  sunset  section  12(b) 
requirements  when  section  4  reporting 
is  complete,  since  EPA  will  have 
sufficient  data  by  the  end  of  the 
reporting  period  to  decide  if  the 
chemical  warrants  further  regulation. 
EPA  is  not  adopting  this  alternative 
because  the  Agency  believes  the  current 
sunset  date  (li^s  sunset  date  has  been 
established  as  the  end  of  the 
reimbursement  period  as  defined  in 
section  4(b)(4).)  is  necessary  to  allow 
EPA  sufficient  time  to  review  the  data 
submitted  and  consider  the  subject 
chemical  for  further  regulatory  action. 
Additionally,  other  commenters  stated 
that  changing  the  sunset  period  would 
add  to  the  complexity  of  the  rule  out  of 
proportion  to  any  derived  benefit. 


These  ahemativea,  if  adopted  without 
a  change  in  the  context  of  annual 
reporting,  would  not  reduce  burden  as 
much  as  one-time  reporting.  If  these 
opticms  were  adopted  in  addition  to  a 
change  to  one-time  reporting,  there 
would  be  greater  reductions  in  reporting 
burden  than  vrith  one-time  reporting 
alone,  but  the  amoimt  of  the  added 
reduction  would  be  very  minimal. 

A  variety  of  other  comments  were 
received  on  the  proposed  amendment  to 
section  12(b).  A  number  of  these 
comments  presented  variations  of  the 
percentage  cutoff  alternative  and  othere 
suggested  modifying  the  format  of  the 
notification  form  to  provide  foreign 
governments  with  additional  or 
diffnent  information.  The  Agency 
appreciates  all  of  the  submitted 
comments  which  can  be  found,  with  the 
Agency's  response,  in  the  Public  Docket. 

VI.  Economic  Impact 

EPA  is  promulgating  an  amendment 
pursuant  to  section  12(b)  of  TSCA. 
Section  12(b)  requires  that  EPA  be 
notified  whoi  exportere  intend  to  ship 
a  ch«nical  to  a  particular  country  if  any 


of  the  following  TSCA  regulatory 
actions  have  bean  taken  with  regard  to 
the  exported  diemical: 

1.  A  final  section  4  test  rule. 

2.  A  final  section  4  testing  consent 
agreement. 

3.  A  final  section  5(e)  or  S(f)  order  or 
dvil  action. 

4.  A  proposed  or  final  section  5(b) 
"risk  Ust"  rule. 

5.  A  propoeed  or  final  section  5 
SNUR. 

6.  A  proposed  or  final  aection  6  rule. 

7.  A  final  section  7  dvil  action. 
Over  the  next  5  years,  this 

amendment  would  reduce  section  12(b) 
submissions  by  43  percent  to  57  percent 
and  would  reduce  costs  to  industry  and 
the  Agenf:y  by  between  $843,000  and 
$2,740,000.  A  summary  of  the  expected 
decreeses  in  section  12(b)  submissions 
and  the  resource  savings  associated  with 
this  amendment  are  given  in  the 
following  Tables  1  to  3.  A  more  detailed 
discussion  of  the  economic  impect  of 
this  rule  is  contained  in  the  economic 
analysis  which  may  be  found  in  the 
public  record  for  this  rule. 


Table  1.— Summary  of  Submisstons:  1993  to  1997 


Yaw 

Notices  Enpeded  wHhoul  Section  4  One- 
Time  Rafxifling 

Noaces  Expected  witi  Sedan  4  One-Tkne  Reportng 

1993 
1994 
1995 
1996 
1997 

TOTiML 

12.538 
13.931 
15.324 
16.717 
18.111 

76.621 

5.647  to  7,369 
6.140  to  8.088 
6,634  to  8.606 
7.128  to  9.526 
7,624  to  10.245 

33.173  to  44,035 

♦ 

Table  2.— Resource  Savings  First  Year  1999 

Industiy  Savinga 

Agency  Savinga 

Total  Swiinga 

$72,000  to  $413,000 

• 

$83,000  to  $11 1.000 

$156,000  to  $525,000 

Table  3.— Resource  Savings 

N«  Pimm  VMim:  1999  to  IMT 


Industry  Savings  Discourted  at  7  Percent/Agency  Savings  Discounted  at  3  Percent 


Industry  Savings 

Agency  Savings 

Total  Savings 

$369,000  to  $2,108,000 

$474,000  to  $632,000 

$843,000  to  $2,740,000 

Benefits 

The  primary  intent  of  the  rulemaking 
is  to  reduce  burden  to  foreign 
governments,  EPA.  and  exporters  while 
maintaining  the  quality  of  the  export 
notifications  thus  allowing  for  better 
scrutiny  by  foreign  governments.  This 
amendment  will  allow  foreign  countries 
to  focus  their  efforts  on  those  chemicals 
which  are  generally  of  greater  concern 


by  limiting  the  number  of  notifications 
on  section  4  test  rule  substances.  Test 
rules  are  issued  primarily  because  there 
is  a  lack  of  health  and  environmental 
data  on  a  particular  chemical.  As  a 
result  of  this  amendment,  foreign 
countries  will  be  able  to  focus  their 
efforts  on  TSCA  sections  5  and  6 
chemicals  for  which  more  restrictive 


regulatory  actions  have  been  proposed 
and/or  promulgated. 
Iinpact  on  Small  Business 

The  amendment  to  reduce  notification 
for  section  4  test  rule  chemicals  will 
reduce  the  resource  expenditure  burden 
for  small  business  entities. 

Vn.  Rulemaking  Reowd 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
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OPPTS-120004A).  The  record  includes 
basic  information  considered  by  EPA  in 
developing  this  final  rule.  The  record 
now  includes  the  following: 

1.  Proposed  rule. 

2.  Economic  analysis  of  final 
amendmsnts  to  40  CFR  part  707. 

3.  Qiemiad  Imports  and  Exports: 
Notification  of  Export.  Federal  Register, 
December  16, 1980  (45  FR  82844). 

4.  International  Guidelines: 

a.  Decision  14/27  of  the  Governing 
Council  of  the  United  Nations 
Environment  Programme,  London 
Guidelines  for  the  Exchange  of 
Information  on  Chemicals  in 
IntemationaJ  Tmde,  June  17, 1987: 

b.  Food  and  Agriculture  Organization 
of  the  United  Nations,  Internationa] 
Code  of  Conduct  on  the  Distribution  and 
Use  of  Pesticides,  Fame,  1986; 

c  Recommendation  of  the  Governing 
Council  of  the  United  Nations 
Environment  Programme,  Concerning 
Information  Exchange  related  to  Export 
of  Banned  or  Severely  Restricted 
Chemicals,  April  4, 1984. 

5.  Comments  received  on  the 
proposed  amendment  to  section  12(b). 

6.  Response  to  Comment  docimient. 

7.  PIC  Guidance  for  Governments. 
A  public  version  of  this  record  is 

available  in  the  TSCA  Public  Docket 
Office,  from  8  a.m.  to  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G004. 401  M  St..  SW..  Washington,  DC. 


Vm.  Regulatory . 
Requirements  | 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  regulatory 
impact  analysis.  EPA  has  determined 
that  this  final  rule  is  not  a  "major"  rule 
because  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more  and 
will  not  have  a  significant  effect  on 
competition,  costs,  or  prices. 

This  final  rule  was  submitted  to  the 
Office  of  Management  and  Budget 


(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  605(b)).  EPA  has  determined 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  This  rule 
will  decrease  the  reporting  burden  upon 
small  businesses  subject  to  the  reporting 
requirements  of  TSCA  section  12(b). 
This  final  rule  will  not  add  any 
economic  burden  to  small  businesses. 

C.  Paperwork  Reduction  Ad 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
Control  Number  2070-0030. 

The  final  rule  will  reduce  the  number 
of  notices  required  bom  the  public  in 
1993  by  approximately  5.169  to  6,892 
submissions.  Public  reporting  burden 
for  the  collection  of  information  under 
40  CFR  part  707  is  estimated  to  average 
.5  hour  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Total  public  reporting 
burden  is  expected  to  decrease  as  a 
result  of  this  final  rule  by  approximately 
2.272  hours. 

List  of  SubjecU  in  40  CFR  Part  707 

Chemicals.  Environmental  protection, 
Exports,  Hazardous  substances.  Imports, 
Recordkeeping  and  reporting 
requirements. 

Dated:  July  7. 1903. 
Caral  M.  Brawnar. 

Administrator. 

Therefore,  40  CFR  part  707  is 
amended  as  follows: 

Part  707— {AMENDED] 

1.  The  authority  citation  for  part  707 
continues  to  read  as  follows: 


AvIlMrily:  IS  U.S.C  2811(b)  and  2612. 

2.  By  revising  §  707.65(a)(2)  and  (c)  to 
read  as  follows: 

f  707.85    Submlseion  to  agenqr . 

(a)    •     •     • 

(2)(i)  The  notice  must  be  for  the  first 
export  or  intended  export  to  a  particular 
country  in  a  calendar  year  when  data 
are  required  under  section  5(b),  an  order 
has  been  issued  under  section  5.  a  rule 
has  been  proposed  or  promulgated 
under  section  5  or  6.  or  an  action  is 
pending  or  relief  has  been  granted  under 
section  5  or  7. 

(ii)  The  notice  must  be  for  the  first 
export  or  intended  export  to  a  particular 
country  when  data  are  required  under 
section  4. 

(c)  Notices  shall  be  marked  "Section 
12(b)  Notice"  and  sent  to  the  TSCA 
Document  Processing  Center  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460. 

3.  By  revising  §  707.70(a)  to  read  as 
follows: 

1 707.70    EPA  notice  to  foreign 
governments. 

(a)(1)  Notice  by  EPA  to  the  importing 
country  shall  be  sent  no  later  than  5 
working  days  after  receipt  by  the  TSCA 
Document  Processing  Center  of  the  first 
annual  notification  for  each  regulated 
chemical  when  data  are  required  under 
section  S(b),  an  order  has  been  issued 
under  section  5,  a  rule  has  been 
proposed  or  promulgated  under  section 
5  or  6,  or  an  action  is  pending  or  relief 
has  been  granted  under  section  5  or  7. 

(2)  Notice  by  EPA  to  the  importing 
country  shall  be  sent  no  later  than  5 
working  days  after  receipt  by  the  TSCA 
Document  Processing  Center  of  the  first 
notification  for  each  regulated  chemical 
when  data  are  required  under  section  4. 

(FR  Doc  93-17711  Filed  7-26-93;  8:45  ami 
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DEPARTMENT  Of  THE  INTERIOR 

Bureau  of  Indian  Mfeira 

Plan  tor  the  Uae  of  tiM  Oglala  Sioux 
Tribe  JudQiiienl  Funds  Awarded  In 
Doefcsl  117  Before  the  United  Statee 

AOCNCY:  Bureau  of  Indian  Afhin, 

Intorior. 

action:  Notice.  This  Notice  is  published 

in  exercise  of  authority  delegated  by  the 

Secretary  of  the  Interior  to  the  Assistant 

Secretary  for  Indian  Affairs  for  209  DM 

8^ 

fFFECnvE  DATE:  This  plan  was  effective 
as  of  May  3, 1993. 
FOR  FURTHER  MPORMATWN  CONTACT: 
Terry  Lamb,  Historian,  Bureau  of  Indian 
Affairs,  Division  of  Tribal  Govenunent 
Services,  MS  2611-MIB.  1849  C  Street, 
NW.,  Washington,  DC  20240. 
MPKEHENTARY  l»ORIIATK)N:  The  Act  of 
October  19. 1973.  (Pub.  L.  93-134.  87 
Stat.  466),  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  tribe.  Funds 
were  appropriated  on  January  IS.  1992 
in  satisuction  of  the  award  granted  to 
the  Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Indian  Reservation  before  the  United 
States  Claims  Court  in  Docket  117.  The 
plan  for  the  use  of  the  funds  wes 


submitted  to  Congress  with  a  letter 
dated  Januanr  13, 1993,  receipt  of  which 
wes  admowiedged  for  the  Suiate  by  a 
letter  dated  February  8, 1993,  from  the 
Chairman,  Senate  Committee  on  Indian 
AiEsirs  and  by  the  House  of 
Representatives  as  recorded  in  the 
Congressional  Record  on  February  2, 
1993.  The  plan  became  effective  as  of 
May  3, 1993,  as  provided  by  the  1973 
Act.  as  amended  by  Pub.  L.  97-458, 
since  a  joint  resolution  disapproving  it 
was  not  enacted.  The  plan  reeds  as 
follows: 

For  the  Uie  of  Judgment  Funds  Awarded  to 
the  Oglala  Sioux  Tribe  in  Docket  117  befora 
the  United  States  Qainu  Court 

The  funds  appropriated  on  Januaiv 
IS,  1992.  in  satisfaction  of  the  award 
granted  in  Docket  117  to  the  Oglala 
Sioux  Tribe  before  the  United  States 
Qaims  Court,  less  attorney  fees  and 
litigation  expenses,  and  including  all 
interest  and  investment  income  accrued, 
shall  be  used  and  distributed  as  follows. 

Programming 

The  principal,  interest,  and 
investment  income  accrued  shall  be 
available  on  a  budgetary  basis  to  the 
tribal  governing  body,  subject  to  the 
approval  of  the  Secretary  of  the  Interior, 
for  the  following: 

A.  Tribal  Government  Operations 
($100,000).  These  funds  may  be  used  for 
programs  to  include,  but  not  be  limited 
to:  elderly  aadstanoe,  burial  funds. 


district  government  assistance,  school 
loans,  and  food  programs. 

B.  Oglala  Sioux  Tribe  Land  Office 
($60,000).  These  funds  may  be  used  for 
research,  treaty  issues,  and  related 
issues  as  may  be  determined  by  the 
Oglala  Sioux  Tribe. 

Debt  Retirement 

The  remaining  amount,  ($27,773), 
shall  be  used  for  the  purpose  of 
repaying  outstanding  tribal  debta.  Any 
residtial  amounts  remaining  after  such 
repayments  shall  revert  to  the 
programming  aspect  funds. 

General  Provisions 

None  of  the  funds  used  or  made 
available  under  this  plan  shall  be 
subject  to  Federal  or  State  income  taxes, 
nor  shall  such  funds  nor  their 
availability  be  considered  as  income  or 
resources,  nor  otherwise  utilized  as  the 
basis  for  denying  or  reducing  the 
financial  assistance  or  other  benefits  to 
which  such  household  or  member 
would  otherwise  be  entitled  under  the 
Social  Security  Act  or,  except  for  any 
per  capita  shares  in  excess  of  $2,000, 
any  Fmleral  or  federally  assisted 
programs. 

Dated:  July  9. 1993. 
Woodrow  W.  Hopper.  Jr.. 
Acting  Assistant  Secntaiy— Indian  Affaits. 
(PR  Doc  93-17767  Filed  7-26-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  777, 778,  and  778 

mN1860-AA47 

Library  Rasaarch  and  DaflMnatratlon 
Program;  Improving  Accaaa  to 
Raaaarch  Library  Raaoureaa  Program; 
Collaga  Library  Technology  and 
Cooparation  Granta  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Library 
Research  and  Demonstration  Program, 
the  Improving  Access  to  Research 
Library  Resources  Program  (formerly  the 
Strengthening  Research  Library 
Resources  program),  and  the  College 
Library  Technology  and  Cooperation 
Grants  Program.  These  amendments  are 
needed  to  implement  the  Higher 
Education  Amendments  of  1992  (1992 
Amendments)  (Pub.  L  102-325,  enacted 
on  July  23, 1992),  to  reflect  changes  in 
the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
and  to  clarify  and  restructure  certain 
provisions  in  the  existing  regulations 
governing  the  programs. 
EFFECTIVE  DATE:  These  regulations  take 
eflisct  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  aimouncing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Louise  V.  Sutherland  or  Frank  A. 
Stevens.  Telephmie:  (202)  219-1315. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  tlFORMATION:  On  April 
16, 1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  these  programs  in  the  Federal 
Register  (58  FR  21052).  The  major 
issues  relating  to  the  proposed 
amendments  for  each  program  were 
discussed  in  the  preamble  to  the  NPRM. 
The  only  differences  between  the  NPRM 
and  these  final  regulations  are  changes 
in  the  definitions  of  "Developing 
institution  of  higher  education"  and 
"Network"  in  the  regulations  governing 
the  College  Library  Technology  and 
Cooperation  Grants  Program  (34  CFR 
part  779). 


UMI 


Analysis  of  Conunenta  and  ChangM 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  four  parties 
submitted  comments  on  the  proposed 
amendments  to  the  regulations.  All  of 
the  comments  related  to  the  proposed 
amendments  to  the  regulations 
governing  the  College  Library 
Technology  and  Cooperation  (kants 
Program  (34  CFR  part  779).  The 
following  is  an  analysis  of  the 
comments  and  changes  in  the 
regulations  since  publicatiaa  of  the 
NPRM. 

Section  779.8(b)— Developing  Institution 
of  Education 

Comment:  Three  commenters 
expressed  concern  regarding  the 
proposed  definition  of  "Developing 
institution  of  higher  education."  In 
particular,  commenters  were  concerned 
that  many  historically  black  colleges 
and  universities  would  be  excluded 
from  eligibility  under  this  program. 

Discussion:  Preliminarily,  the 
Secretary  notes  that  eligibility  for 
networking  grants  is  not  restricted  to 
developing  institutions  of  higher 
education.  Rather,  projects  that  propose 
to  assist  developing  institutions  receive 
priority  for  networking  grants,  in 
accordance  with  the  terms  of  the 
Secretary's  annotmcement  of  this 
priority  in  a  notice  in  the  Federal 
Register.  The  Secretary  agrees  with  the 
commenters  that  the  proposed 
definition  of  "Developing  institution  of 
higher  education,"  which  was  based  on 
eligibility  for  the  Strengthening 
Institutions  program  under  34  CFR  part 
607.  would  have  had  the  effect  of 
excluding  some  historically  black 
colleges  and  universities  from  the 
priority  because  recipients  of  grants 
under  the  Strengthening  Historically 
Black  Colleges  and  Universities  program 
(34  CFR  part  608)  are  not  eligible  for 
grants  under  the  Strengthening 
Institutions  program.  "Hie  Secretary  did 
not  intend  to  exclude  those  historically 
black  colleges  and  universities  from  the 
definition  of  a  developing  institution. 

Changes:  The  definition  of 
"Developing  institution  of  higher 
education"  in  §  779.8(b)  has  been 
revised  to  clarify  that  it  includes 
institutions  that  are  identified  as  eligible 
under  the  Strengthening  Institutions 
Program  or  the  Strengthening 
Historically  Black  Colleges  and 
Universities  Program. 

Section  779.8(b)— Network 

Comment:  All  four  commenters 
requested  clarification  of  the  new 
definition  of  "network."  In  particular, 
commenters  were  concerned  that  only 


networks  that  serve  multiple  types  of 
library  entities  would  be  eligible  for 
networking  grants  under  the  new 
definition. 

Discussion:  The  Secretary  does  not 
intend  to  restrict  eUgibility  for 
networking  grants  to  networks  that  serve 
multiple  types  of  library  entities.  A 
network  may  coordinate  the  resources  of 
one  type  of  library  entity  or  any 
combination  of  types  of  library  entities. 

Change:  The  definition  of  "Network" 
in  S  779.8(b)  has  been  revised  to  insert 
the  phrase  "one  or  more  of  the  following 
types  of  library  entities"  and  to  replace 
the  word  "and"  %vith  the  word  "or"  in 
the  list  of  types  of  library  entities. 

Section  779.21(b)(1)— Selection  Criteria: 
Networking  Grants 

Comment:  Several  commenters  were 
concerned  that  the  proposed  selection 
criteria  for  networking  grants  would  not 
screen  out  institutions  that  operate 
under  severe  financial  constraints  and 
may  not  be  able  to  sustain  a  networking 
project  after  a  Federal  grant  is 
expended. 

Discussion:  The  Secretary  believes 
that  the  selection  criteria,  which 
evaluate  evidence  of  strong  institutional 
willingness  to  share  resources  and 
participate  in  cooperative  arrangements 
and  networks,  will  provide  ample  basis 
for  evaluating  whether  an  institution  is 
likely  to  be  successful  at  sustaining  a 
networking  project  after  a  Federal  grant 
is  expended. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  notmeet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
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any  other  agmcy  or  authority  of  the 
United  SUtes. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  docxmient  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjacto 

34  CFR  Part  777 

Education.  Educational  research, 
Government  contracts,  Grant 
programs— education,  Libraries, 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  778 

Colleges  and  universities,  Education, 
Grant  programs— education.  Libraries, 
Reporting  and  recordkeeping 
requirements.  Research. 

34  CFR  Part  779 

Colleges  and  universities.  Education, 
Educational  research.  Grant  programs — 
education,  Libraries,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers;  84.039  Library  Research  and 
Demonstration  Program;  84.091  Improving 
Access  to  Research  Library  Resources 
Program;  and  84.197  College  Library 
Technology  and  Cooperation  Grants  Program) 

Dated:  July  16, 1993. 
Richard  W.  Siley, 
Secretary  of  Education. 

The  Secretary  amends  parts  777,  778, 
and  779  of  title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  777— UBRARY  RESEARCH  AND 
DEMONSTRATION  PROGRAM 

1.  The  authority  citation  for  part  777 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1021  et  seq.,  unless 
otherwise  noted. 

2.  Section  777.1  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(3),  and  adding,  in  its 
place,  a  semicolon;  revising  paragraph 
(b);  redesignating  paragraph  (c)  as 
paragraph  (d),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

1777.1    The  Library  Research  and 
Oamonatoation  Program. 

(b)  Education  in  library  and 
information  science; 

(c)  The  effective  and  efBdent  use  of 
new  technologies  to  enhance  library 
services;  and 

3.  Section  777.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


17774    ReguMona  that  apply  10  Me 
program. 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

•  •       •       •       • 

4.  Section  777.4  is  amended  by 
removing  the  definition  of 
"Librarianship"  in  paragraph  (b),  and 
adding,  in  its  place,  a  new  definition  of 
"Library  and  information  science"  to 
read  as  follows: 

1777.4    Definitions  that  appty  to  this 
program. 

•  •        •        •        * 

(b)  •  *  • 

Library  and  information  science 
means  the  study  of  recordable 
information  and  knowledge  and  the 
services  and  technologies  to  facilitate 
their  management  and  use.  The  term 
encompasses  information  and 
knowledge  creation,  communication, 
identification,  selection,  acquisition, 
organization,  description,  storage, 
retrieval,  preservation,  analysis, 
interpretation,  evaluation,  synthesis, 
dissemination,  and  management. 

5.  Section  777.10  is  revised  to  read  as 
follows: 

1777.10    Authorized  activltiae. 

The  Secretary  may  award  a  grant  for 
a  project  that  supports  research, 
development,  demonstration,  or  any 
combination  of  these,  related  to— 

(a)  The  improvement  of  libraries: 

(b)  Education  in  library  and 
information  science; 

(c)  The  enhancement  of  library 
services  through  effective  and  efficient 
use  of  new  ted^ologies;  and 

(d)  The  dissemination  of  information 
derived  bom  a  project  funded  under  the 
program. 

(Authority:  20  U.S.C  1021, 1033) 


PART  778-(AMENDED] 

6.  The  title  of  part  778  is  revised  to 
read  as  follows: 

PART  778-4MPROVINQ  ACCESS  TO 
RESEARCH  LIBRARY  RESOURCES 
PROGRAM 

7.  The  authority  dtation  for  part  778 
continues  to  read  as  follows: 

AoOerily:  20  U.S.Q  1021, 1041. 1042. 
unlets  otherwise  noted. 

1778.1    {Amefidodl 

8.  Section  778.1  is  amended  by 
removing  "Strengthening"  from  the 
heading  and  the  ludesignated 
introductory  text,  and  adding  in  ita 
place  "Improving  Access  to"  both  tiroes 
it  appears,  and  by  correcting  the 
spelling  of  "strengthen"  in  paragraph 
(a). 

I77S4    [Amended] 

9.  Section  778.2  is  amended  by 
correcting  the  spelling  of  "users"  in 
paragraph  (b)  introductory  text 

10.  Section  778.3  is  revised  to  read  as 
follows: 

fTTSJ   What  raetrletiene  on  eligibility 
apply? 

The  Secretary  does  not  award  a  grant 
to  an  applicant  otherwise  eligible  under 
this  program  if  the  applicant  is  eligible 
to  receive  a  grant  under  other  Federal 
programs,  such  as  the  Medical  Library 
Assistance  Act  of  1965,  for  the  project 
it  proposes  to  receive  assistance  under 
this  part,  unless  the  applicant  shows 
that— 

(a)  Payments  under  this  part  will  not 
duplicate  payments  under  those  other 
Federal  programs;  and 

(b)  Special  circumstances  warrant 
assistance  under  this  part. 

(Authority:  20  U.S.Q  1021, 1041) 

11.  Section  778.5  is  amended  by 
revising  the  heading  to  read  as  follows: 

1778.5  WhrtfeiheobiecttveeoUhlo 
program? 

12.  Section  778.6  is  amended  by 
revising  the  undesignated  introductory 
text  and  paragraph  (a)  to  read  as  follows: 

1778.6  What  reguMona  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  N(Hiprofit 
Organisations). 

U)  34  CFR  part  75  (Direct  Grant 
Programs). 
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(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 


1778.22    [Amwtdad] 

13.  Section  778.22  is  amended  by 
removing  "10"  in  paragraph  (a) 
introductory  text  and  adding,  in  its 
place.  "5",  and  removing  "5"  in 
paragraph  (e)  introductory  text  and 
adding,  in  its  place,  "10". 

PART  779— COLLEGE  UBRARY 
TECHNOLOGY  AND  COOPERATION 
GRANTS  PROGRAM 

14.  The  authority  citation  for  part  779 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1021  and  1029.  unless 
otherwise  noted.  i 

SS  779.3  through  779.5. 779.8, 779.10, 779.20 
and  779.21,    [Am«nd«d] 

15.  The  authority  citation  following 
S§ 779.3  through  779.5.  779.8 
(redesignated  as  779.9),  779.10.  779.20 
and  779.21  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C  1029) 

16.  Section  779.1  is  revised  to  read  as 
follows: 

1779.1  WhM  ie  the  College  Library 
Ttchndogy  and  Cooperation  Grant* 
Program? 

(a)  Under  the  College  Library 
Technology  and  Cooperation  Grants 
Program  the  Secretajy  provides  grants  of 
at  least  $25,000  for  technological 
equipment,  networking,  and  other 
special  purposes  designed  to  encourage 
the  use  of  technology  to  enhance  library 
resoiut»  sharing. 

(b)  In  the  case  of  Networking  Grants, 
the  maximum  amount  of  a  grant  is 
$50,000. 

(Authority:  20  U.S.C  1029)      | 

17.  Section  779.2  is  revised  to  read  as 
follows: 

|779l2    What  typea  of  grants  does  the 
Secretary  provid*? 

The  Secretary  provides  competitive 
grants  in  each  of  the  following  four 
categories: 

(a)  Networking  grants.  These  grants 
are  designed  to  provide  assistance  for 


the  planning,  development,  acquisition, 
maintenance,  or  upgrading  of 
technological  equipment  and  software 
necessary  to  organize,  access,  or  utilize 
material  in  electronic  formats  and  to 
participate  in  networks  for  the  accessing 
and  sharing  of  library  and  information 
resources. 

(b)  Combination  grants.  These  grants 
are  designed  to  provide  assistance  for 
establishing  and  strengthening  joint-use 
library  facilities,  resources,  software,  or 
equipment  for  accessing  and  sharing 
library  and  information  resources. 

(c)  Services  to  institutions  grants. 
These  grants  are  designed  to  provide 
assistance  for  establishing,  developing, 
or  expanding  programs  or  projects  that 
improve  the  grantee's  service  to 
institutions  of  higher  education. 

(d)  Research  and  demonstration 
grants.  These  grants  are  designed  to 
provide  assistance  for  conducting 
research  or  demonstration  projects  to 
improve  information  services  to  meet 
special  national  or  regional  needs  by 
utilizing  technology  to  enhance  library 
and  information  services. 

(Authority:  20  U.S.C  1029) 

18.  Section  779.4  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(6)  to 
read  as  follows: 


1779.4    What  activities  may  the  Secretary 
fund? 

•        •        •        •        • 

(b)  •  •  • 

(2)  Acquisition,  maintenance,  and 
upgrading  of  equipment  and  supplies, 
including  computer  hardware  and 
software: 

(6)  Dissemination  of  information 
about  the  project. 

f§  779.6-779.8    [Redesignatad  as  779.7- 
779.9 

19.  Sections  779.6.  779.7.  and  779.8 
are  redesignated  as  §§  779.7,  779.8.  and 
779.9.  respectively. 

20.  A  new  §  779.6  is  added  to  read  as 
follows: 

f  779.6    WiMrt  priority  does  the  Secretary 
aetablish  for  networUrtg  grants? 

(a)  Each  year,  the  Secretary  gives 
priority  for  Networking  Grants  to 
institutions  of  higher  education  seeking 
assistance  for  projects  that  assist 
developing  institutions  of  higher 
education  to  link  with  one  or  more 
institutions  of  higher  education  in 
resource  sharing  networks. 

(b)  The  Secretary  announces  this 
priority  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C  1029) 


21.  Redesignated  $  779.7  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

f  779.7    What  regulationa  apply? 

•        •        •        •        • 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 


1779.8    [Amended] 

22.  In  redesignated  §  779.8,  paragraph 
(b)  is  amended  by  removing  the 
definition  of  "Librarianship".  revising 
the  definitions  of  "Institution  of  higher 
education"  and  "Network",  and  adding 
new  definitions  of  "Developing 
institution  of  higher  education"  and 
"Library  and  information  science"  in 
alphabetical  order  to  read  as  follows: 

1779.8    What  definition*  apply? 

(b)  •  *  • 

Developing  institution  of  higher 
education  means  an  institution  of 
higher  education  that  is  designated  as 
an  eligible  institution  under  34  CFR  part 
607  or  34  CFR  part  608  in  the  most 
recent  announcement  of  eligible 
institutions. 

Institution  of  hi^er  education  means 
a  public  or  nonprofit  private  institution 
of  higher  education  as  defined  in  34 
CFR  600.4. 
•        •        •    ■    •        • 

Library  and  information  science  - 
means  the  study  of  recordable 
information  and  knowledge  and  the 
services  and  technologies  to  facilitate 
their  management  and  use.  The  term 
encompasses  information  and 
knowledge  creation,  communication, 
identification,  selection,  acquisition, 
organization  description,  storage, 
retrieval,  preservation,  analysis. 


UMI 
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interpretation,  evaluation,  synthesis, 
dissemination,  and  management. 

*       •       •       •       * 

Network  means  any  local,  statewide, 
regional,  interstate,  or  international 
cooperative  association  of  library 
entities  that  provides  for  the  systematic 
and  effective  coordination  of  the 
resources  of  one  or  more  of  the 
following  types  of  library  entities: 
school,  public,  academic,  or  special 
libraries,  or  information  centers  for 
improved  supplementary  services  for 
the  clientele  served  by  each  type  of 
library  entity. 

23.  Section  779.21  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1779.21    What  iclcction  crH«ri«  doe*  the 
Secretary  usa7 

(b)  Special  pmgram  criteria.  An 
applicant  may  receive  up  to  40  points 
under  the  special  program  criteria  in 
this  section  for  each  category  of  grant, 
as  follows: 

(1)  Networking  Grants.  The  Secretary 
uses  the  following  special  criteria  to 
evaluate  each  Networking  Grant 
application: 

(i)  Need  and  commitment  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institution,  because  of  fiscal 
constraints,  institutional  size,  or  other 
fectors,  to  plan,  develop,  acquire, 
maintain,  or  upgrade  technological 
equipment  vriih  its  existing  resources 
and  to  participate  in  resoiut:e-sharing 
networks:  and 

(B)  There  is  evidence  of  strong 
institutional  willingness  to  share  library 
and  information  resources,  participate 
in  cooperative  arrangements  with  other 
libraries,  and  take  part  in  evolving 
networks  such  as  the  National  Research 
and  Education  Network. 

(ii)  Impact  (25  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(A)  The  project  will  strengthen  the 
academic  programs  of  the  institution; 

(B)  The  applicants  will  possess,  after 
an  award  of  a  grant  under  this  program, 
equipment  and  software  compatible 


with  the  evolving  National  Research  and 
Education  Network:  and 

(C)  The  project  will  increase  local, 
regional,  and  national  access  to  and  the 
sharing  of  the  institution's  library  and 
information  resources. 

(2)  Combination  Grants.  The  Secretary 
uses  the  following  special  criteria  to 
evaluate  each  Combination  Grant 
application: 

(i)  Need  and  commitment  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institutions  to  estabUsh  and 
strengthen  joint  use  of  library  facilities, 
resoiuces,  or  equipment  with  their 
existing  resources  because  of  fiscal 
constraints,  institutional  size,  or  other 
factors;  and 

(B)  There  is  evidence  of  strong 
institutional  willingness  to  share  their 
library  and  information  resources, 
participate  in  cooperative  arrangements 
with  other  libraries  or  networks  of 
libraries,  and  take  part  in  evolving 
networks  such  as  the  National  Research 
and  Education  Network. 

(ii)  Impact  (25  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(A)  The  project  will  strengthen  the 
academic  programs  of  the  participating 
institutions; 

(B)  The  applicants  will  possess,  after 
an  award  of  a  grant  under  this  program, 
equipment  and  software  compatible 
with  evolving  networks  such  as  the 
National  Research  and  Education 
Network;  and 

(C)  The  project  will  increase  local, 
regional,  and  national  access  to  and  the 
sharing  of  the  institutions'  library  and 
information  resources. 

(3)  Services  to  Institutions  Grants.  The 
Secretary  uses  the  following  special 
criteria  to  evaluate  each  Services  to 
Institutions  Grant  application: 

(i)  Need  and  commitment  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  evidence  that  the  project 
is  needed  and  desired  by  institutions  of 
higher  education,  including  those  to  be 
served  by  the  project;  and 

(B)  There  is  evidence  that  formal 
written  cooperative  agreements  to 


provide  Ubrary  and  information  services 
exist  between  the  applicant  and  the 
institutions  of  higher  education 
identified  in  the  appUcation. 

(ii)  Impact  (20  pointe).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(A)  There  is  evidence  of  the 
appUcant's  capabiUty  to  continue 
project  services  and  of  the  likelihood 
that  the  applicant  will  build  upon  the 
project  when  the  grant  period  ends;  and 

(B)  The  project  will  establish, 
develop,  or  expand  local,  regional,  and 
national  access  to  and  the  sharing  of 
library  and  information  resources 
through  evolving  networks  such  as  the 
National  Researdi  and  Education 
Network. 

(4)  Research  and  Demonstration 
Grants.  The  Secretary  uses  the  following 
special  criteria  to  evaluate  each 
Research  and  Demonstration  Grant 
application: 

(i)  Need  (5  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  there  is  evidence 
from  library  users,  library  educatore,  or 
library  administratore  that  there  is  a 
special  national  or  regional  need  for  the 
project. 

(ii)  Innovative  utilization  of 
technology  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant 
proposes  an  innovative  approach  in 
utilizing  technology  to  enhance  library 
or  information  services. 

(iii)  Consultation  and  dissemination 
(IS  points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(A)  The  project  was  developed  in 
consultation  with  leading  experts  and 
takes  account  of  current  research;  and 

(B)  The  applicant  provides  plans  to 
disseminate  the  results  of  the  project. 

(iv)  Impact  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  meets 
special  national  or  regional  needs  by 
utilizing  technology  to  enhance  library 
or  information  services  through 
evolving  networks  such  as  the  National 
Research  and  Education  Network. 

(FR  Doc.  93-17789  Filed  7-26-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Servicee 

Assistance  to  States  for  ttie  Education 
of  individuaia  With  Disabiiities 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  Written  Findings  and 
Decision  and  Compliance  Agreement. 

SUMMARY:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA).  20 
U.S.C  1234f,  authorizes  the  Secretary  to 
enter  into  Compliance  Agreements  with 
recipients  that  are  failing  to  comply 
substantially  with  Federal  program 
requirements.  In  order  to  enter  into  a 
Compliance  Agreement,  the  Secretary 
must  determine,  in  Written  Findings 
and  Decision,  tha)  the  recipient  cannot 
comply,  until  a  future  date,  with  the 
applicable  program  requirements,  and 
that  a  Compliance  Agreement  is  a  viable 
means  of  bringing  about  such 
compliance.  On  April  28.  1993.  the 
Secretary  entered  into  a  Compliance 
Agreement  with  the  Puerto  Rico 
Department  of  Education  (PRDE)  and 
issued  Written  Findings  and  Decision 
on  that  matter.  Under  section  457(c)  of 
GEPA,  20  U.S.C.  1234f(c).  the  Written 
Findings  and  Decision  and  Compliance 
Agreement  are  to  be  published  in  the 
Federal  Register. 

FOn  FURTHER  INFORMATiOM  CONTACT: 
Lawrence ).  Ringer.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3615,  Switzer  Building, 
Washington.  DC  20202-2640. 
Telephone:  (202)  205-6825.  Individuals 
who  use  a  teiecoromunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9090. 
SUPPLEMENTARY  MFORMATXm:  Section 
454  of  GEPA.  20  U.S.C.  1234c.  sets  out 
the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 
substantially  with  any  requirement  of 
law  applicable"  to  the  Federal  program 
funds  administered  by  this  agency. 
Specifically,  the  Department  is 
authorized  to: 

(1)  Withhold  funds.  { 

(2)  Obtain  compliance  through  a  cease 
and  desist  order. 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient,  or, 

(4)  Take  any  other  action  authorized 
by  law.  20  U.S.C.  1234c(a)  (l)-(4). 

The  Department,  in  a  letter  dated 
December  6. 1991.  determined  that 
PRDE  has  failed  to  comply  substantially 
with  the  requirements  of  part  B  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  This  detwmination  was 
based  on  a  Final  Monitoring  Report. 


issued  by  tha  Department  on  September 
27. 1991.  which  found  deficiencies 
regarding  the  provision  of  required 
evaluations,  reevaluations.  and  related 
services  to  thou.sands  of  children  with 
disabilities  in  the  Commonwealth.  As 
noted  in  the  Report's  cover  letter,  these 
problems: 

demonstrate  a  serious  failure  by  PRDE  to 
comply  with  its  obligation,  under  20  U.&C 
1412(a)(1)  and  34  CFK  300.121,  to  have  "in 
effect  a  policy  which  assures  that  all  children 
with  disabilities  have  the  right  to  ■  free 
appropriate  public  education." 

In  January  1992.  Puerto  Rico's 
Secretary  of  Education  asked  this 
Department  to  consider  entering  into  a 
Compliance  Agreement.  The  purpose  of 
a  Compliance  Agreement  "is  to  bring  a 
recipient  into  full  compliance  with  the 
applicable  requirements  of  law  as  soon 
as  feasible  and  not  to  excu.w  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f.  In  order  to  enter  into 
a  Compliance  Agreement  with  a 
recipient,  the  Serj-etary  must  determine 
that  compliance  until  a  future  date  is 
not  genuinely  feasible  and  that  a 
Compliance  Agreement  is  a  viable 
means  for  bringing  about  such 
compliance. 

On  April  28. 1993,  the  Secietaiy 
issued  Written  Findings  and  Decision 
which  held  that  compliance  by  PRDE 
with  the  part  B  requirements  on 
evaluation,  reevaluation,  and  related 
services  was  not  genuinely  laasible  until 
a  future  date  because  of  the  "magnitude 
of  the  problem"  and  the  "long-term  and 
complex  causes"  underlying  that 
problem,  i.e.,  inadequate  Hnancial, 
personnel,  and  management  resources. 
The  Secretary  also  determined  that  the 
Compliance  Agreement  represents  a 
viable  means  of  bringing  about 
compliance  because  PRDE  has  taken 
constructive  steps  to  address  the  long- 
term  causes  of  its  non-compliance. 
Moreover,  the  Agreement  sets  out  a  very 
specific  schedule  that  PRDE  must  meet 
in  coming  into  compliance  with  the 
evaluation,  reevaluation,  and  related 
services  requirements.  This  schedule, 
coupled  with  specific  data  collection 
and  reporting  requirements,  will  allow 
the  Department  to  monitor  closely 
PRDE's  progress  in  meeting  the  terms  of 
the  Compliance  Agreement.  The 
Secretary  signed  the  Compliance 
Agreement  on  April  28, 1993.  Puerto 
Rico's  Secretary  of  Education  had 
previously  signed  the  Agreement  on 
April  23. 1993. 

As  required  by  section  457(bK2)  of 
GEPA,  20  U.S.C.  1234f(b)(2).  the  full 
text  of  the  Secretary's  Written  Findings 
and  Decision  in  the  Matter  of  the 
-Request  of  the  Puerto  Rico  Department 


of  Education  to  Enter  into  a  Compliance 
Agreement  and  the  Compliance 
Agreement  are  set  forth  in  this 
publication. 

(Authority:  20  U.S.C.  1234c  and  1234f  and  20 
U.S.C.  1401, 1411-1420). 

Dated:  July  21.1993. 
Richard  W.  Riley. 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.027.  Assistance  to  States  for  the 
Education  of  Individuals  with  Disabilities, 
under  Part  B  uf  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended). 

Text  of  the  Smcntary't  Written  Findings  and 


/.  Introduction 

In  the  matter  of  the  request  of  the  Puerto 
Rico  Department  of  Education  to  enter  into 
a  compliance  agreement. 

On  December  6, 1991,  the  United  States 
Department  of  Education  (the  Department) 
determined,  pursuant  to  20  U.S.C.  1234c,  that 
the  Puerto  Kico  Department  of  Education 
(PRDE)  had  failed  to  comply  substantially 
with  the  requirements  of  Part  B  of  the 
Individuals  with  Disabilities  Education  Act 
(Part  B).  20  use.  1401, 1411-1420. 
Specifically,  the  Department,  in  a  Final 
Monitoring  Report  (Monitoring  Report) 
issued  on  September  27, 1991,  determined 
that  PRDE  had  failed  to  provide  required 
evaluations,  reevaluations.  and  related 
services  to  thousands  of  children  with 
disabilities  throughout  the  Commonwealth. 
In  a  meeting,  held  in  Washington,  DC,  on 
January  8. 1992.  Puerto  Rico's  Secretary  of 
Education  asked  ofTicials  of  this  Department 
to  consider  the  possibility  of  entering  into  a 
Compliance  Agreement,  as  provided  for  at  20 
U.S.C  1234c(a)(3)  and  1234f.  This  request 
was  confirmed  by  PRDE  in  letters  dated 
January  15  and  16. 1992.  The  purpose  of  a 
Compliance  Agreement  is  to  bring  a 
"recipient  into  full  compliance  with  the 
applicable  requirements  of  law  as  soon  as 
feasible."  20  U.S.C.  1234f[a). 

In  accordance  with  the  requirements  of  20 
U.S.C  1234f(b).  a  public  hearing  was 
conducted  by  Department  ofTicials  on  May 
12. 1992,  at  Puerto  Rico  Junior  College, 
Carolina,  Puerto  Rico.  Witnesses  representing 
PRDE,  affected  students  and  parents,  and 
other  concerned  organizations  testifled  at  this 
hearing  on  the  question  of  whether  the 
Department  should  grant  PRDE's  request  to 
enter  into  a  Compliance  Agreement.  The 
Department  has  reviewed  this  testimony,  the 
Compliance  Agreement  PRDE  has  agreed  to 
sign,  and  other  relevant  materials.*  On  the 
basis  of  this  evidence,  the  Department 
concludes,  and  hereby  issues,  written 
findings  in  accordance  with  20  U.S.C 
1234f(b)(2),  that  PRDE  has  met  its  burden  of 
establishing  the  following: 

(1)  That  compliance  by  PRDE  with  the  Part 
B  requirements  on  evaluations,  reevaluations. 


1 A  copy  of  the  Compliance  Agreement,  which 
was  prepared  by  PRDE  in  conjunction  with 
rnpwenta lives  of  this  Depaitinanl.  is  appended  lo 
this  decision  as  Attachment  A. 
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and  ralat«d  aervicet  it  not  fsasibla  until  • 
futura  d«t«  and, 

(2)  That  PRDE  will  be  able  to  carry  out  the 
tenni  and  condition*  of  the  Compliance 
Agreement  it  has  agreed  to  sign  and  come 
into  fiill  compliance  with  the  Part  B 
requirements  on  evaluation,  reevaluation, 
and  related  services  within  three  years  of  the 
date  of  this  decision. 

During  the  effective  period  of  the 
Compliance  Agreement,  three  years  firom  the 
date  of  this  decision,  PROE  will  be  eligible 
to  receive  part  B  funds  as  long  as  it  complies 
with  all  the  terms  and  conditions  of  the 
Agreement,  including  Section  VII.  Any 
failure  by  PKDE  to  meet  these  conditions  will 
authorize  the  Department  to  consider  the 
Compliance  Agreement  no  longer  in  effect. 
Under  such  circumstances,  the  Department 
may  take  any  action  authorized  by  20  U.S.C. 
1234c,  including  the  withholding  of  part  B 
funds  from  Puerto  Rico.  At  the  end  of  the 
effective  period  of  the  Compliance 
Agreement,  PRDE  must  be  in  full  compliance 
with  part  B  in  order  to  maintain  its  eligibility 
to  receive  funds  under  that  program.  20 
U.S.C  1234c. 

//.  Relevant  Statutory  and  Regulatory 
Provisions 

A.  Part  B  of  the  Individuals  With  Disabilities 
Education  Act 

Part  B,  formerly  part  B  of  the  Education  of 
the  Handicapped  Act,  was  passed  in 
response  to  Congress'  fmding  that  a  majority 
of  children  with  disabilities  in  the  United 
States  "were  either  totally  excluded  from 
schools  or  (were]  sitting  idly  in  regular 
classrooms  awaiting  the  time  when  they  were 
old  enough  to  drop  out."  H.  Rep.  No.  332, 
94th  Cong.,  1st  Sess.  2  (1975),  quoted  in 
Board  of  Education  v.  Rowley.  458  U.S.  176, 
181  (1982).2  Part  B  provides  Federal  financial 
assistance  to  those  State  educational  agencies 
(SEAs)  that  demonstrate,  through  a  plan 
submitted  to  the  Department,  that  they  have 
in  effect  a  "policy  that  assures  all  children 
with  disabilities  the  right  to  a  free 
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'Congress  first  addressed  the  problem  of 
educating  individuals  with  disabilities  in  1966 
wlien  it  amended  (he  Elementary  and  Secondary 
Education  Act  of  1965  for  the  purpose  of  "assisting 
the  Stales  in  the  initiation,  expansion,  and 
improvement  of  programs  and  projects  for  the 
education  of  handicapped  children."  Pub.  L.  89- 
750,  161.  SO  Sut  1204.  The  program  was  repealed 
in  1970  by  the  Education  of  the  Handicapped  Act. 
Public  Law  91-230,  64  Sut.  175,  part  B  of  which 
ealablished  a  grant  program  similar  in  purpose  to 
that  of  the  repealed  legislation.  Spurred  by  two 
district  court  decisions  holding  that  children  with 
disabilities  should  be  given  access  to  a  public 
education.  Mills  v.  District  of  Columbia  Board  of 
Education.  348  F.  Supp.  866  (D.D.C.  1972),  and 
Pennityh-ania  Assn  for  Betarded  Children  v. 
Commonwealth  of  Pennsyhmnia.  334  F.  Supp.  1257 
(ED.  Pa.  1971).  in  1974  Congress  greatly  increased 
Federal  funding  for  education  of  individuals  *«ath 
disabilities  and  for  the  first  time  required  recipient 
Stale*  to  adopt  a  "goal  of  providing  full  educational 
opportunities  to  all  handicapped  children."  [^lblic 
Law  9^380,  88  SUt.  579,  583.  This  statute  was 
recogniied  as  an  interim  measure  only,  giving 
Congrau  an  additional  year  in  %vhich  lo  study  what 
If  any  additional  Federal  assistance  jwasl  required 
lo  OMbie  the  Stale*  to  meal  the  needs  of 
bandicappw)  children."  H.R.  Rep.  No.  94-332.  at  4. 
Hie  study  lad  to  the  enactment  of  part  B. 


appropriate  public  education  |FAPE|.v  20 
U.S.C  1412(1  ).3  FAPE  is  defined  as  special 
education  and  related  services  which: 

(a)  Are  provided  at  public  expense,  under 
public  supervision  and  direction  and  without 
charge, 

(b)  Meet  the  standards  of  the  Slate 
educational  agency,  including  the 
requirements  of  this  part, 

(c)  Include  preschool,  elementary  school, 
or  secondary  school  education  in  the  State 
involved,  and 

(d)  Are  provided  in  confbnnity  with  an 
individualized  education  program  |IEP| 
which  meets  the  requirements  under 

8§  300.340-300.350  of  Subpart  C  |34  CFR 
300.8.) 

An  essential  part  of  FADE  is  the  evaluation 
and  reevaluation  of,  and  provision  of 
required  related  services  to,  children  with 
disabilities.  Pari  B  requires  PRDE  to  ensure 
that: 

all  children  residing  in  the  State  who  are 
disabled,  regardless  of  the  severity  of  their 
disability,  and  who  are  in  need  of  special 
education  and  related  services  are  identified, 
located,  and  evaluated. 

20  use.  1412(2)(C).  Moreover,  a  child  with 
a  disability  cannot  receive  an  initial  special 
education  placement  until  an  initial 
evaluation  has  been  performed  in  accordance 
with  34  CFR  300.531. «  After  initial 
evaluation  and  placement,  children  with 
disabilities  must  be  reevaluated  at  least  every 
three  years.  34  CFR  300.534. 

Related  services  is  defined  to  mean: 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 
(including  speech  pathology  and  audiology, 
psychological  services,  physical  and 
occupational  therapy,  recreation,  including 
therapeutic  recreation,  social  work  services. 


>Part  B  defines  "children  with  disabilities"  lo 
mean  children  "with  mental  retardation,  hearing 
impairments  including  deafness,  speech  or 
language  impairments,  visual  impairments 
including  blindness,  serious  emotional  disturbance, 
orthopedic  impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or  specific 
learning  disabilities  .  .  .  who,  by  reason  thereof, 
need  special  education  and  related  service*."  20 
use.  1401(1)  Under  section  301  (aMl)and 
(aX2XH)  of  the  Department  of  Education 
Organiiation  Act  (DEOA).  20  U.S.C.  3441  (a)(1)  and 
(aM2MH),  Congress  transferred  the  administration  of 
the  Act  from  the  Commissioner  of  Education  to  the 
Secretary  of  Education  Section  2078  of  the  DEOA, 
20  U.S.C.  3417,  in  turn  delegate*  responsibility  for 
part  B  lo  the  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Service*. 

*  Part  B  does  not  set  forth  a  specific  standard  for 
conducting  initial  evaluation*  within  a  reasonable 
period  of  lime;  the  determination  of  such  standard 
i*  reserved  to  individual  Slales,  commonweailhs. 
and  territories,  and  each  of  these  entities  must 
ensure  thai  each  educational  program  for  their 
children  with  disabilities  meets  the  education 
standards  of  the  State,  commonwealth  or  lerrilory. 
Under  part  B  al  20  U.S.C  1412(6).  Sutes  are 
required  to  establish  State  standards  for  the 
implementation  of  programs  for  children  with 
disabilitie*.  PRDE  has  set  forth  it*  standard  for  the 
completion  of  initial  evalualioiu  in  Section  n.B.l.a. 
on  page  15  of  the  Procedure*  Manual  for  Special 
Education:  'The  school  district  will  perform  the 
evaluation  of  the  child  no  later  than  30  days  after 
he  ha*  bean  registered  in  the  Office  of  lh« 
Superintandant  of  School*." 


counseling  services,  including  rehabilitation 
counseling,  and  medical  services,  except  that 
such  medical  services  shall  be  for  diagnostic 
and  evaluation  purposes  only)  as  may  be 
required  to  assist  a  child  with  a  disability  lo 
benefit  from  special  education,  and  includes 
the  early  identification  and  assessment  of 
disabling  conditions  in  children. 
20  use  1401(17).  The  lEP  for  each  child 
with  a  disability  must  specify  the  related 
services  which  are  to  be  provided.  34  CFR 
300.346(a)(3)  As  noted  above,  FAPE  consists 
of  special  education  and  related  services 
provided  in  accordance  with  a  proper  lEP.  34 
CFR  300.8.  In  order  to  meet  its  obligation  to 
make  FAPE  available,  PRDE  must  be  able  to 
provide  timely  initial  evaluations  and 
reevalualions  and  required  related  services  Iq 
all  children  with  disabilities  in  the 
Commonwealth. 

The  Monitoring  Report  found  that  PRDE 
was  not  in  compliance  with  its  obligations 
under  part  B  to  provide  eligible  children  with 
disabilities  in  the  Conunonwealth  with 
timely  evaluations,  reevalualions,  and 
required  related  services.  Specifically,  the 
Monitoring  Report  found  that,  as  of 
December  1990, 1.949  children  had  not 
received  an  initial  evaluation  within  30  days 
of  registration,  as  required  by  PRDE's  own 
procedures.  Monitoring  Report  at  12  and 
footnote  of  this  Decision,  supra  In  March 
1993,  PRDE  determined  that  3,407  children 
with  disabilities  in  the  Commonwealth  had 
not  received  their  initial  evaluations  within 
30  days  of  registration.  Section  HI.  A  of  the 
Compliance  Agreement.  The  Monitoring 
Report  also  found  that,  as  of  December  1990. 
11,850  children  with  disabilities  had  not 
been  reevaluated  within  3  years  of  their  last 
evaluation.  Monitoring  Report  at  18.  As  of 
March  1993,  the  number  of  children  waiting 
for  reevaluation  for  more  than  three  years 
was  11,496.  Section  IV.  A  of  the  Compliance 
Agreement.  Finally,  the  Monitoring  Report 
determined  that  PRDE  was  not  providing 
related  services  specified  in  lEPs  to 
thousands  of  children.  According  to  that 
Monitoring  Report,  2,129  children  were  not 
receiving  required  speech  therapy,  1,115 
children  were  not  receiving  requirad 
occupational  therapy,  201  children  were  not 
receiving  required  physical  therapy,  1.116 
children  were  not  receiving  required 
psychological  services  Monitoring  Report  at 
20-22.  As  of  March  1993,  PRDE  determined 
that  6,219  children  were  not  receiving  related 
services  specified  in  their  lEPs.  Section  V.A 
of  the  Compliance  Agreement. 

B.  The  General  Education  Provisions  Act 

The  General  Education  Provisions  Act 
(CEPA)  provides  the  Department  with  a 
number  of  options  for  dealing  with  a 
recipient  of  program  funds  which  it  believes 
IS  "tailing  to  comply  substantially  with  any 
requirements  of  law  applicable  to  such 
funds."  20  use  1234c.  In  such  cases,  the 
Department  is  authorized  to: 

(1)  Withhold  further  payments  under  that 
program  from  the  recipient, 

(2)  Issue  a  complaint  to  compel  compliance 
through  a  cease  and  desist  order, 

(3)  Enter  into  a  compliance  agreement  with 
the  recipient  to  bring  it  into  compliance,  and 

(4)  Take  any  other  action  authorized  by 
law.  20  U.S.C  1234c 
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If  the  Deputmant  dacidM  to  withhold 
liruyuB  ftnids,  it  mint  notify  the  radpimt  of 
Its  intmt  to  do  BO,  explain  the  legal  and 
factual  basia  for  that  decision,  and  provide 
the  recipient  with  an  opportunity  to 
challenge  this  determination  at  a  hearing  to 
be  held,  before  the  Department's  OfTice  of 
Administrative  Law  Judges  (OAL)),  not  less 
than  30  days  after  the  date  of  the  notice.  20 
use  1234d  (b) and (c).» The OALJ  shall 
uphold  the  decision  to  withhold  funds  if  it 
is  supported  by  substantial  evidence.  20 
U  S.C  1234d(e).  The  decision  of  the  OALJ 
shall  become  the  final  agency  decision  unless 
it  is  modified,  set  aside,  or  lemanded  by  the 
Secretary  within  sixty  days  of  being  received 
by  the  recipient.  20  U.S.Q  1234d(f). 

The  procedures  to  be  followed  in  obtaining 
a  cease  and  desist  order  are  similar  to  those 
used  in  a  withholding  proceeding.  The 
Department  issues  a  notice  informing  the 
recipient  that  it  Is  lailing  to  comply 
substantially  with  a  program  requirement. 
This  notice  must  also  infonn  the  recipient  of 
its  right  to  appear  betore  the  OALJ  and  show 
cause  why  a  cease  and  desist  order  should 
not  be  issued.  20  U.S.C  1234e  (a)  and  (b). 
The  OALJ,  if  it  concludes  that  the  recipient 
has  failed  to  comply  with  a  program 
requirement,  shall  order  the  recipient  to 
cease  and  desist  from  the  practice  which  is 
cau.smg  the  violation.  20  U.S.C.  1234e(c). 
This  order  beco.nes  a  final  agency  decision 
when  it  is  received  by  the  recipient  and  may 
be  enforced  by  the  Secretary  by  withholding 
funds  from  the  recipient  or  by  referring  the 
matter  to  the  Department  of  justice.  20  U.S.C 
1234e(d)and(a). 

As  an  alternative  to  withholding  funds  or 
issuing  a  cease  and  desist  order,  the 
Department  may  enter  into  a  Compliance 
Agreement  with  a  recipient  that  is  failing  to 
comply  substan'ially  with  specific  program 
requirements.  20  U.S.C.  12:Hf.  As  set  forth  at 
20  U.S.C  1234f(a).  the  purpose  of  a 
Compliance  Agreement  is  "to  bring  the 
recipient  into  Kill  compliance  with  the 
applicable  requirements  of  the  law  as  soon  as 
feasible  and  not  to  excuse  or  remefly  past 
violations  of  such  requirements."  Bebre 
entering  into  a  Compliance  Agreement  with 
a  recipient,  the  Department  must  hold  a 
hearing  at  which  the  recipient,  affected 
students  and  parents  or  tlieir  representatives, 
and  other  interested  parties  are  invited  to 
participate.  In  that  hearing.  tt\e  recipient  has 
the  burden  of  persuading  the  Department  that 
full  compliance  with  the  applicable 
requirements  of  law  is  not  feasible  until  a 
future  ddte  and  that  a  Compliance  Agreement 
is  a  viable  means  for  bringing  about  such 
compliance.  20  U  S.Q  1234f[bMl).  If,  on  the 
basis  of  all  the  evidence  available  to  it,  the 
Secretary  determines  that  compliance  until  a 
future  date  is  genuinely  not  feasible  and  that 
a  Compliance  Agreement  is  a  viable  means 
for  bringing  about  such  compliance,  he  is  to 
make  written  findings  to  that  effect  and 
publish  those  Hndings,  together  with  the 
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substanoe  of  any  Compliance  Agreement,  in 
the  Federal  lagMar.  20  U.S.C  1234f(b)(2). 

A  Compliance  Agreement  must  set  forth  an 
expiration  date,  not  later  than  3  years  from 
the  date  of  the  Secretary's  written  findings 
under  20  U.S.C  1234flbM2).  by  which  time 
the  recipient  must  be  in  full  compliance  writh 
all  program  requirements.  In  addition,  the 
Compliance  Agreement  must  contain  the 
terms  and  conditions  with  which  the 
recipient  must  comply  during  the  period  that 
Agreement  is  in  effect.  20  U.S.C  1234f(c).  If 
the  recipient  foils  to  comply  with  any  of  the 
terms  and  conditions  of  the  Compliance 
Agreement,  the  Department  may  consider  the 
Agreement  no  longRr  in  effect  and  may  take 
any  action  authorized  by  law,  including  the 
withholding  of  funds  or  issuance  of  a  cease 
and  desist  order.  20  U.S.C.  1234([d). 

Ul.  Anafysit 

A.  Overview  of  Issues  to  be  Resolved  in 
Determining  Whether  a  Compliance 
Agreement  is  Appropriate 

In  deciding  whether  a  Compliance 
Agreement  between  the  Department  and 
PRDE  is  appropriate,  the  Department  must 
Tirst  determine  whether  compliance  by  the 
Commonwealth  with  the  Part  B  requirements 
concerning  evaluations,  reevaluations,  and 
related  services  is  not  feasible  until  a  future 
date  20  U.S.C  1234f(b).  If  immediate 
compliance  with  these  roquimments  is 
possible,  then  PRDE's  continued  receipt  of 
Part  B  must  be  based  on  its  coming  into  full 
compliancf?  now,  rather  than  its  attaining 
compliance  under  the  terms  of  an  Agreement 
that  can  last  up  to  three  years.  The  second 
issue  that  must  be  resolved  is  whether  PKOE 
will  be  able,  within  a  period  of  up  to  three 
years,  to  come  into  compliance  with  the  Part 
B  requirements  on  evaluation,  reevaluation. 
and  the  provision  of  related  services.  Id. 
Moreover,  not  only  must  PRDE  come  into  full 
compliance  by  the  end  of  the  effective  pericxl 
of  the  Compliauce  Agreement,  it  must  also 
make  steady  and  measurable  progress  toward 
that  objective  while  the  compliance 
agreement  is  in  effiact.  If  such  an  outcome  is 
nut  possible,  then  a  Compliance  Agreement 
between  the  Department  and  PRDE  would 
not  be  appropriate  under  20  U.S.C  1234f. 

B.  The  Noncompliance  of  PRDE  with  the 
Evaluation,  Reevaluation,  and  Related 
!>ervices  Requirements  Identified  in  the 
Monitoring  Repmt  Cannot  be  Corrected 
Immediately 

On  March  1,  1993,  3,407  registered 
children  in  Puerto  Rico  had  been  waiting  for 
initial  evaluations  for  more  than  30  days, 
11.496  children  with  disabilities  had  bisen 
waiting  for  reevaluations  for  more  than  3 
years,  and  6.219  children  with  disabilities 
were  not  receiving  all  of  the  related  services 
specified  in  their  lEPs.  See  sections  m.A. 
IV.  A.  and  V.A  of  the  Compliance  Agreement. 
These  numbers  establish  that  PRDE  faces  a 
great  challenge  in  attaining  compliance  with 
the  requirements  of  part  B.  Through  the 
monitoring  process  and  the  public  hearing, 
the  Department  has  learned  that  the  PRDE's 
difficulties  in  complying  with  the  evaluation, 
reevaluation.  and  related  services 
requirements  of  part  B  are  the  outgrowth  of 
a  number  of  oimplex  and  long-term  causes. 
In  responding  to  the  draft  Monitoriag  Rapoft. 


which  was  issued  on  May  28, 1901.  PRDE 
Indicated  that  a  shortage  of  funds  impeded 
its  capacity  to  comply  with  part  B.  As  PRIX 
explained,  "(t|he  shortage  of  hinds  and  the 
high  cost  of  the  sarvlcas"  adversely  affected 
the  Commonwealth's  capacity  to  provide 
appropriate  services  to  its  children  with 
disabilities.  Monitoring  Report  at  vi.  The  lad( 
of  adequate  funds,  while  not  the  sole  reason 
for  the  difTiculties  facing  PRDE's  special 
education  program,  has  exacerbated  other 
barriers  to  compliance — a  lack  of  trained 
personnel  in  particular  fields  and  an 
inadequate  management  system  for  its 
special  education  program. 

According  to  PRDE  administrators,  the  lack 
of  adequate  numbers  of  trained  professionals 
in  the  Commonwealth,  particularly  classified 
personnel  (i.e .  speech  therapists,  speech 
pathologists,  physical  therapists, 
occupational  therapists,  and  psychologists), 
has  contributed  to  the  serious  problems 
identified  in  the  Monitoring  Report. 
Monitoring  Report  at  13.  A  number  of  factors, 
in  addition  to  inadequate  funds,  are 
responsible  for  this  shortage.  For  example, 
rules  on  salaries,  benefits,  and  working 
conditions,  established  by  Puerto  Rico's 
Central  Office  of  Personnel  Administration, 
have  had  the  effect  of  discouraging 
individuals  from  working  for  PRDE  as 
classified  personnel.  In  particular,  the  entry 
level  salaries  for  all  classified  personnel  are 
lower  than  the  entry  level  salary  for  teachers, 
who  work  fewer  hours  a  day  and  have  mora 
paid  vacation.  Monitoring  Report  at  14-15. 
Concerns  about  the  impact  of  this  salary  and 
benefit  structure  on  the  recruitment  and 
retention  of  classified  personnel  were  echoed 
by  parties  who  testified  at  the  public  hearing. 
Another  factor  contributing  to  the  personnel 
shortage  bced  by  PRDE  is  the  lack  of  a 
sufficient  number  of  programs  in  the 
Commonwealth  to  train  therapists, 
pathologists,  and  p8)'chuiogists.  Monitoring 
Report  at  1 5. 

Ail  parties  who  testified  at  the  public 
hearing,  including  the  Commonwealth's 
Secretary  of  Education,  agreed  that  PRDE 
must  implement  an  effective  system  of 
managing  its  special  education  program.  The 
failure  of  PRDE  to  comply  with  the     - 
evaluation,  reevaluation,  and  related  services 
requirements  is  caused  not  only  by  the  lack 
of  adequate  financial  and  personnel 
resources,  but  by  an  historically  ineffective 
and  inefficient  use  of  available  resources. 

The  sheer  magnitude  of  the  problem  faced 
by  PRDE,  as  indicated  by  the  numbers  cited 
at  the  start  of  this  section  of  the  decision, 
plus  the  long-term  and  complex  causes 
underlying  those  numbers  (i.e.,  inadequate 
financial,  personnel,  and  management 
resources),  leads  the  Department  to  conclude 
that  the  Commonwealth  will  net  be  able  to 
come  into  compliance  with  the  part  B 
requirements  on  evaluation,  reevaluation. 
and  related  services  until  a  future  date.  This 
conclusion  is  consistent  with  the  testimony 
of  all  of  the  witnesses  at  the  public  hearing. 
C  PRDE  Can  Meet  the  Terms  and  Conditkms 
of  a  Compliance  Agreement  and  Come  into 
Full  Compliance  with  the  Requirements  of 
Part  B  on  Evaluation,  Reevaluation,  and 
Related  Services  Within  Three  Year* 
The  Commoowaal'h  has,  ainoe  the 
Monitoring  Report  was  iasued.  taken 
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constructive  steps  to  deal  with  the  problem 
of  inadequate  financial  resources  for  its 
special  education  program.  In  fiscal  year 
1991-92,  the  Commonwealth's  legislature 
appropriated  $60,209,053  for  special 
education  and  related  services,  an  increase  of 
$18,718,007,  or  45%  firom  the  $41,491,046 
that  was  appropriated  for  fiscal  year  1990-91. 
Testimony  of  Puerto  Rico's  Secretary  of 
Education  at  the  May  12, 1992  Public 
Hearing  on  the  Compliance  Agreement.  This 
increased  financial  commitment  continued  in 
fiscal  year  1992-93,  when  the 
Commonwealth's  legislature  appropriated 
$63,800,000  for  the  provision  of  special 
education  and  related  services.  For  fiscal  year 
1993-94.  Puerto  Rico's  legislature  has 
appropriated  $77,000,000  of  funds  for  special 
education  and  related  services.  Thus,  the 
annual  appropriation  for  special  education 
and  related  services  has  increased  from ' 
$41,491,046  in  fiscal  year  1990-91  to 
$77,000,000  in  fiscal  year  1993-94.  Clearly. 
Puerto  Rico  has  made  significant  progress  in 
addressing  the  problem  of  inadequate  funds 
for  its  special  education  program. 

PRI^  has  also  developed  a  detailed  plan, 
submitted  in  response  to  an  inquiry  frmn  the 
Office  of  Special  Education  Programs,  for 
obtaining  the  qualified  personnel, 
specifically,  occupational,  physical,  and 
speech  therapists,  speech  pathologists,  and 
psychologists,  it  will  need  to  meet  the  terms 
and  conditions  of  the  Compliance 
Agreement.  (A  copy  of  the  letter  which  sets 
out  this  plan  is  appended  to  this  decision  as 
Attachment  B).  "This  plan  is  designed  to: 

(1)  Encourage  individuals  who  are  already 
employed  by  PRDE.  and  qualified  as 
therapists.  p»thologists,  and  psychologists,  to 
work,  or  work  additional  hours,  providing 
services  in  those  fields, 

(2)  Train,  recruit,  and  hire  additional 
qualified  personnel  in  those  fields, 

(3)  Utilize  the  services  of  graduate 
students,  under  the  sup>ervision  of  professors, 
to  provide  evaluations  and  therapies, 

(4)  Make  more  efficient  use  of  existing 
personnel,  and 

(5)  Bring  qualified  personnel  to  isolated 
parts  of  the  Commonwealth.  Among  the 
specific  steps  proposed  in  this  plan  is  the 
revision  of  PRDE's  salary  and  benefit  scales 
so  that  qualified  individuals  are  not 
discouraged  from  working  as  therapists, 
pathologists,  and  psychologists.  Many  of  the 
witnesses  at  the  public  hearing  indicated  that 
PRDE,  if  it  is  to  meet  the  terms  of  a 
Compliance  Agreement  and  come  into  full 
compliance  with  the  requirements  of  Part  B, 
would  have  to  take  specific  action  to  deal 
with  its  shortage  of  qualified  personnel.  The 
Department  concludes  that  PRDE  has  devised 
a  realistic  means  of  addressing  this  problem. 

PRDE  has  also  conunitted  itself,  in  section 
VI  of  the  Compliance  Agreement,  to 
developing  a  strong  system  for  managing  its 
special  education  program.  Under  the  system 
described  in  the  Compliance  Agreement, 
PfOX  will  clearly  define  the  duties  of  all  its 
employees  who  are  involved  in  the  firovision 
of  special  education  aervicas  and  hold  them 
accountable  for  serving  all  children  with 
disabilities  in  accordance  with  the 
requirements  of  Part  B.  Moreover,  PRDE  will 
implement  a  monitoring  system  that 


identifies  and  corrects  any  failure  by  its 
employees  and  private  service  providers  to 
comply  with  part  B.  Many  of  the  witnesses 
who  testified  at  the  public  hearing,  including 
the  Conunonwealth's  Secretary  of  Education, 
agreed  that  the  implementation  of  a 
management  system  of  the  type  described  in 
the  Compliance  Agreement  is  critical  to 
bringing  Puerto  Rico  into  compliance  with 
partB. 

Finally,  the  Compliance  Agreement  sets 
out  a  very  specific  schedule,  that  PRDE  must 
meet  during  the  next  three  years,  for  attaining 
compliance  with  the  evaluation, 
reevaluation,  and  related  services 
requirements  of  part  B.  See  sections  n.  B,  III. 
B.  and  IV.  B  and  Tables  I,  U,  and  HI  of  the 
Compliance  Agreement.  Therefore,  PRDE  is 
committed  not  only  to  being  in  full 
compliance  with  Part  B  within  three  years, 
but  to  meeting  a  stringent,  but  reasonable, 
schedule  for  reducing  the  number  of  children 
with  disabilities  in  the  Commonwealth  who 
have  not  received  the  evaluations, 
reevaluations.  and  related  services  to  which 
they  are  entitled.  The  Compliance  Agreement 
also  sets  out  data  collection  and  reporting 
procedures  that  PRDE  must  follow.  These 
provisions  will  allow  the  Department  to 
ascertain  promptly  whether  or  not  PRDE  is 
meeting  each  of  its  commitments  under  the 
Compliance  Agreement.  The  Compliance 
Agreement,  because  of  the  obligations  it 
imposes  on  PRDE,  will  provide  the 
Department  with  the  infiormation  and 
authority  it  needs  to  protect  the  part  B  rights 
of  the  Commonwealth's  children. 

PRDE  has  developed,  and  begun  to 
implement,  a  thorough  and  reasonable  plan 
for  addressing  the  underlying  causes  of  its 
non<x>mpliance  with  the  evaluation, 
reevaluation,  and  related  services 
requirements  of  part  B.  For  these  reasons,  the 
Department  concludes  that  PRDE  can  meet 
all  the  terms  and  conditions  of  the 
Compliance  Agreement  and  come  into  fiill 
compliance  with  part  B  within  three  years. 

IV.  Conclusion 

For  the  foregoing  reasons,  the  Department 
finds  the  following:  (1)  that  full  compliance 
by  PRDE  with  the  requirements  of  Part  B 
respecting  the  provision  of  evaluations, 
reevaluations,  and  required  related  services 
is  not  feasible  until  a  future  date,  and  (2)  that 
PRDE  can  meet  the  terms  and  conditions  of 
the  attached  Compliance  Agreement  and 
come  into  full  compliance  with  the 
requirements  of  part  B  within  three  years  of 
the  date  of  this  decision.  Therefore,  the 
Department  determines  that  it  is  appropriate 
for  this  agency  to  enter  into  a  Compliance 
Agreement  with  PRDE.  Under  the  terms  of  20 
U.S.C  1234f,  that  Compliance  Agreement 
becomes  effective  on  the  date  of  this 
decision. 


Dated:  April  28, 1993. 
Richard  W.  Riley 

TEXT  OF  THE  COMPLIANCE 
AGREEMENT— COMPLIANGE 
AGREEMENT  UNDER  PART  B  OF  THE 
INDIVIDUALS  WITH  DISABniTIES 
EDUCATION  ACT  BETWEEN  THE  UNITED 
STATES  DEPARTMENT  OF  EDUCATION 
AND  THE  PUERTO  RKX)  DEPARTMENT  OF 
EDUCATION 

/.  Introduction 

On  September  27, 1991,  the  Office  of 
Special  Education  and  Rehabilitative 
Services  of  the  United  States  Department  of 
Education  (the  Department)  issued,  to  the 
Puerto  Rico  Department  of  Education  (PRDE), 
a  final  monitoring  report  on  PRI^'s 
compliance  with  the  requirements  of  part  B 
of  the  Individuals  writb  Disabilities  Educatioo 
Act  (Part  B),  20  U.S.C  1401, 1411-1420.  Thai 
report  found  deficiencies  regarding  the 
provision  of  required  evaluations, 
reevaluations,  and  related  services  to 
thousands  of  children  with  disabilities  in  the 
Commonwealth  of  Puerto  Rico.  As  noted  in 
the  Report's  cover  letter,  these  problems: 
demonstrate  a  serious  feilure  by  PRDE  to 
comply  with  its  obligation,  under  20  U.S.C 
1412(a)(1)  and  34  CFR  300.121.  to  have  "in 
effect  a  policy  which  assures  that  all  children 
with  disabilities  have  the  right  to  a  free 
appropriate  public  education." 

In  response  to  this  Report.  PRDE  submitted 
a  plan  to  the  Department  on  October  25, 
1991,  to  correct  these  deficiencies  during  the 
1991-92  school  year.  The  Department,  while 
recognizing  PRDE's  good  bith  effort  to  deal 
with  the  problems  identified  in  the  report, 
concluded  that  the  plan  would  not  bring 
PRDE  into  compliance  with  the  requirements 
of  part  B  during  the  1991-92  school  year. 
This  conclusion  was  predicated  on  the  sheer 
magnitude  of  the  problem  and  the  practical 
and  organizational  difficulties  involved  in 
solving  it  during  the  course  of  a  single  school 
year.  Consequently,  the  Department,  in  a 
letter  dated  December  6. 1991.  determined, 
pursuant  to  20  U.S.C.  1234c,  that  PRDE  has 
failed  to  comply  substantially  with  the 
requirements  of  Part  B. 

Under  20  U.S.C  1234c.  the  Department  has 
a  number  of  options  for  dealing  with  PRDE's 
&ilure  to  comply  substantially  with  the 
requirements  of  Part  B: 

(1)  Withhold  further  part  B  payments  from 
PRDE. 

(2)  Obtain  a  cease  and  desist  order, 

(3)  Enter  into  a  Compliance  Agreement 
with  PRDE,  or 

(4)  Take  any  other  action  authorized  by  law 
with  respect  to  PRIK.  20  U.S  C  1234c(a|  (I)- 
(4). 

As  set  forth  at  20  U.S.C  1234fl[a).  the 
purpose  of  a  Compliance  Agreement  is  "io 
bring  (PRDE)  into  foil  compliance  with  the 
applicable  requirements  of  law  as  soon  as 
feasible  and  not  to  excuse  or  remedy  pail 
violations  of  such  requirements." 

In  a  meeting  held  in  Washington,  DC  on 
January  8, 1992,  Puerto  Rico's  Secretary  of 
Education  asked  this  Department  to  consider 
the  poasibility  of  entering  into  a  Compliance 
Agreement,  lliis  request  was  confirmed  by 
PRDE  in  letters  dated  )«nuary  15  and  16. 
1992. 
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Pumunt  to  thit  CompIUncs  Agraement 
under  20  U.S-C  1234(0.  PRDB  Diut  be  In  hill 
complianca  with  the  nquiremenls  of  Part  B 
no  Uter  than  three  yean  &an  the  date  of  the 
Department't  written  finding!,  a  copy  of 
which  is  attached  to,  and  incorporated  by 
reference  into,  this  Agreement.  20  U.S.C. 
1234f.  Specifically.  PRDE  must  ensure  and 
dociunent  that  no  later  than  three  years  after 
the  effisctive  date  of  this  Agreement: 

(1)  An  initial  evaluation  that  meets  the 
requirements  of  34  CFR  300.532  is  completed 
for  all  children  with  disabilities  no  later  than 
30  calendar  days  after  the  date  on  which  each 
child  is  registered  i  and  the  backlog  of 
cniidren  who  have  not  received  an  initial 
evaluation  within  30  days  of  registration  is 
eliminated: 

(2)  A  reevaluation  that  meets  the 
requirements  of  34  CFR  300.532  is  completed 
for  all  children  with  disabilities  no  later  than 
36  months  after  the  date  on  which  the  most 
recent  previous  evaluation  or  reevaluation 
was  completed  for  each  child  and  the  backlog 
of  children  who  have  not  been  reevaluated 
within  36  months  of  their  most  recent 
evaluation  is  eliminated:  and 

(3)  All  children  with  disabilities  receive  all 
of  the  related  services  set  forth  in  their 
individualized  education  prognui)  (lEP). 
During  the  period  that  this  Compliance 
Agreement  is  in  effiect,  PRDE  is  eligible  to 
receive  part  B  funds  if  it  complies  with  the 
terms  and  conditions  of  this' Agreement, 
including  the  provisions  of  part  B  and  other 
applicable  Federal  statutory  and  regulatory 
requirements  as  incorporated  by  section  VII 
of  this  Agreement.  Specifically,  the 
Compliance  Agreement  sets  forth 
commitments  and  timetables  for  PRDB  to 
meet  in  coming  into  compliance  with  its  part 
B  obligations  to  evaluate,  reevaluate,  and 
provide  required  related  services  to  children 
with  disabilities,  pursuant  to  34  CFR 

300.1 2S.  300.300,  300.331,  and  300.S34(b).  In 
addition.  PRDE  is  required  to  submit 
documentation  concerning  its  compliance 
with  these  goals  and  timetables.  Any  failure 
by  PRDE  to  comply  with  the  goals, 
timetables,  documentation,  or  other 
provisions  of  the  Compliance  Agreement, 
including  the  reporting  requirements,  wrill 
authorize  the  Department  to  consider  the 
Agreement  no  longer  in  effect.  Under  such 
circumstances,  the  Department  may  take  any 
action  authorized  by  20  U.S.C.  1234c, 
including  the  withholding  of  part  B  fimds 
from  PRDE.  This  Agreement  will  take  effect 
on  the  day  the  Department  issues  its  written 


<  Part  B  does  not  mH  (orth  a  specific  standard  for 
conducting  initial  avaluations  within  •  reesonatda 
pahod  of  tiin«:  tha  delannination  of  such  standard 
is  reserved  to  individual  Slates,  commonwealths, 
and  tenritories.  and  aadi  of  ifaese  aotities  must 
•osure  that  each  educational  program  for  their 
children  with  disabilitias  meats  Am  education 
standards  of  the  Stale,  commonwealth  or  tarritory. 
UndOT  part  B  at  20  U.S.C  1412(6),  Sutas  are 
roquired  to  establish  State  standards  for  the 
implaoientatioa  of  programs  far  children  with 
disabili  ties.  PRDE  hM  sal  foith  iU  standard  for  the 
compleliaa  of  iaitiai  evaluaUons  in  sacUoa  n3.1.a. 
on  page  IS  of  Its  Piooediiras  Manual  br  Spadal 
Educaiioo:  "The  school  district  wiU  perform  the 
avaluatioo  of  Ihe^ild  no  later  than  30  days  after 
be  has  baaa  legisiared  in  the  Office  of  the 
Sttparintandaal  of  Schools." 


findings  of  isct,  pursuant  to  the  requirements 
of  20  U.S.C  1234f,  and  will  expire  three 
years  from  that  date. 
77.  General  ProvitioM 

This  Compliance  Agreement  specifies  the 
dates  on  which  PRDE  must  submit  each  of 
several  reports  to  the  Department  If  any  of 
these  dates  is  a  weekend  or  legal  holiday  in 
either  Washingtcm,  DC  or  Puerto  Rico,  PRDE 
may  submit  that  report  on  tha  next  day  that 
is  a  busineu  day  in  both  jurisdictions. 

This  Compliance  Agreement  requires  each 
of  PRDE's  school  districts  to  submit  monthly 
and  quarterly  reports  to  PRIK's  central  office 
throughout  the  three  year  period  that  this 
Complianca  Agreement  will  remain  in  effect. 
PRDE  must  maintain  all  of  these  reports  fbr 
a  period  that  will  end  five  years  after  the 
conclusion  of  this  Agreement,  or  until  the 
expiration  of  any  litigation,  claim,  audit,  or 
other  action  involving  these  reports, 
whichever  is  later.  PRDE  will  comply  with  a 
request  from  the  Department  for  a  copy  of 
any  of  those  reports  within  15  working  days 
of  receiving  that  request. 
177.  7nj(/a7  Evaluations 

A.  Status  of  PRDE's  Provision  of  Initial 
Evaluations 

Pursuant  to  PRDE's  standards,  initial 
evaluations  must  be  completed  within  30 
days  after  the  registration  of  a  child  >  [see 
Footnote  1).  As  of  March  1, 1993,  3,407 
children  with  disabilities  had  been  waiting 
for  initial  evaluations  for  more  than  30  days. 

B.  Commitment 

PRDE  is  committed  to  coming  into 
compliance  with  its  obligation  to  perform 
initial  evaluations  for  children  within  30 
days  of  their  registration.  Immediate 
compliance  with  this  obligation  is  not, 
however,  possible.  By  December  31, 1994, 
PRDE  will  have  reduced  to  zero  the  number 
of  children  who  have  been  waiting  for  initial 
evaluations  for  more  than  30  calendar  days, 
and  will  ensure  that  the  initial  evaluation  for 
all  children  who  are  registered  after  that  date 
will  be  completed  no  later  than  30  calendar 
days  after  the  date  of  registration.  Table  I  sets 
out,  on  a  quarterly  basis,  PRDE's  conunitment 
for  incremental  reduction  to  zero  of  the 
number  of  children  who  have  been  awaiting 
initial  evaluation  for  more  than  30  days  after 
registration.  PRDE  is  obligated  not  only  to 
meet  its  final  commitment  of  reducing  the 
number  of  children  awaiting  initial 
evaluations  for  more  than  30  days  to  zero,  but 
also  to  meet  all  of  the  quarterly  commitments 
for  reducing  that  number,  as  set  forth  in 
Table  I. 

PRDE  will  implement  the  following  data- 
collection  and  reporting  procedures  to 
determine  and  document  the  extent  and  rate 
of  progress  toward  full  compliance: 

1.  On  March  1. 1993,  each  school  district 
submitted  to  the  Central  Office  the  number 
of  children  who  had  been  waiting  for  an 
initial  evaluation  for  more  than  30  days  after 
registration  as  of  February  26, 1993. 

2.  Beginning  on  June  7. 1993,  each  school 
district  will  be  required  to  submit  to  the 


Central  Office,  on  the  seventh  day  of  each 
month  thereafter  through  May  7, 1996,  the 
following  Information: 

a.  The  numlwr  of  children  waiting  for 
initial  evaluation  for  more  than  30  days  alter 
registration  as  of  the  last  working  day  of  the 
previous  month. 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children 
waiting  for  initial  evaluation  for  more  than 
30  days  after  registration.  The  first  reporting 
period  will  be  from  March  1, 1993  to  May  31, 
1993.  Each  of  the  subsequent  reporting 
periods  will  be  the  calendar  month  that 
immediately  precedes  the  month  in  which 
the  report  must  be  submitted  to  the  Central 
Office. 

c.  The  number  of  children  deleted  during 
the  reporting  period  from  the  list  of  children 
waiting  for  initial  evaluation  for  more  than 
30  days  after  registration  because  their  initial 
evaluations  have  been  completed.  If  any 
children  are  deleted  from  the  list  for  any 
reason  other  than  the  completion  of  their 
initial  evaluation  during  the  reporting  period, 
the  school  district  must  list  each  such  child 
by  name  and  registration  date,  and  include  in 
the  report  a  description  of  the  specific  reason 
why  that  child's  name  was  deleted. 

d.  The  number  of  children  awaiting  initial 
evaluation  for  more  than  30  days  at  the  end 
of  the  reporting  period. 

3.  Each  school  district  is  required  to  submit 
to  the  Central  Office  on  a  quarterly  basis,^  the 
following  information: 

a.  For  the  first  quarterly  report  only  (to  be 
submitted  by  October  7, 1993): 

(1)  The  names  and  registration  dates  of  all 
children  with  disabilities  who,  as  of  March 
1, 1993,  had  been  waiting  for  an  initial 
evaluation  for  more  than  30  days  after 
registration; 

(2)  A  list  of  the  names  and  registration 
dates  of  all  children  who  have  l>een 
registered  since  March  1, 1993,  but  have  not 
yet,  as  of  September  30, 1993,  received  initial 
evaluations  within  30  days  of  their 
registration:  and 

(3)  A  list  of  the  names,  registration  dates, 
and  initial  evaluation  dates,  of  all  children 
deleted  between  March  1, 1993  and 
September  30, 1993,  from  the  list  of  children 
waiting  for  initial  evaluation  for  more  than 
30  days  after  registration  because  their  initial 
evaluation  has  been  completed  between 
March  1, 1993  and  September  30, 1993.  If 
any  children  are  deleted  from  the  list  for  any 
reason  other  than  the  completion  of  their 
initial  evaluation  during  the  reporting  period, 
the  school  district  must  list  each  such  child 
by  name  and  registration  date,  and  include  in 
the  report  a  description  of  the  specific  reason 
why  that  child's  name  was  deleted. 

b.  For  all  succeeding  quarterly  reports': 

(1)  A  list  of  the  names  and  registration 
dates  of  all  children  with  disabilities  who 
have  been  added  during  the  reporting  period 
to  the  list  of  children  waiting  for  initial 
evaluation  for  more  than  30  days  after 
registration:  and 

(2)  A  list  of  tha  names,  ra^stration  dates, 
and  initial  evaluation  dates,  of  all  children 


UMI 


>Tba  term  "children"  as  used  In  this  Agreement 
means  individuals  under  the  age  of  22  who  are.  or 
who  are  suspected  of  being,  "childiaa  with 
dis4>Uities "  as  defined  at  34  CFR  S  300.7. 


>Tha  data  on  whidi  each  quaitariy  report  must 
be  submilted  to  theCanlial  office,  and  the 
beginning  ssidandlng  dates  of  each  wporting 
pairtod.  an  specified  in  Tabu  L 


with  disabilitiM  dal«tod  during  the  rapcHting 
period  fkun  th«  list  of  childran  waiting  for 
initial  evaluation  far  more  tlwn  30  day*  after 
registration  becaiue  their  initial  evaluation 
has  been  completed  during  the  reporting 
period.  If  any  children  are  deleted  from  the 
list  for  any  reason  other  than  the  completion 
of  their  initial  evaluation  during  the 
reportina  period,  the  school  district  must  list 
each  such  child  by  name  and  registration 
date,  and  include  in  the  report  a  description 
of  the  speciflc  reason  why  that  child's  name 
was  deleted. 

PRDB  trill  implement  the  following 
reporting  procedures  to  provide  periodic 
documentation  to  the  Department  regarding 
the  extent  and  rate  of  PRWs  progress  toward 
full  compliance: 
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1.  Every  three  months,  beginning  on 
November  7, 1993.4  PROB  will  submit  to  the 
Department  a  report  that  contains  the 
following  information,  broken  down  by 
Educational  Region: 

a.  The  number  of  children  who— as  of  the 
last  day  of  the  previous  quarterly  reporting 
period  (or,  in  the  case  of  the  first  quarterly 
report,  the  number  of  children  waiting  for 
initial  evaluation  for  mora  than  30  days  as  of 
March  1, 1993)— have  been  waiting  for  initial 
evaluation  for  more  than  30  days  after 
registration. 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children 
waiting  for  initial  evaluation  far  mora  than 
30  days  after  registration. 


c.  The  number  of  children  deleted  during 
the  reporting  period  from  the  list  of  children 
waiting  for  initial  evaluation  for  more  than 
30  days  after  registration  because  their  initial 
evaluation  has  been  completed  during  the 
reporting  period.  If  any  children  are  deleted 
from  the  list  for  any  reason  other  than  the 
completion  of  their  initial  evaluation  during 
the  reporting  period,  PRDE  must  list  each 
such  child  by  name  and  registration  date,  and 
include  in  the  report  a  description  of  the 
speciAc  reason  why  that  child's  name  waa 
deleted. 

d.  The  number  of  children  %vaiting  for 
initial  evaluation  for  more  than  30  days  after 
registration  at  the  end  of  the  reporting  period. 


Table  I— PRDE  Quarterly  Reports  to  the  Department:  Required  Levels  and  Timelines  for  Achieving 
AND  Documenting  Progress  Toward  Full  Compliance  (Initial  Evaluations) 


Dates  of  reportins  period 


March  1.  1993  to  Sept  30,  1993 
Oct  1,  1993  to  Dec.  31,  1993  ... 
Jan.  1, 1994  to  March  31, 1994 
April  1. 1994  to  June  30. 1994  .. 
July  1. 1994  to  Sept  30. 1994  .. 
Oct  1, 1994  to  Dec.  31. 1994  ... 
Jan.  1,  1905  to  M«ch  31,  1995 
April  1.  1995  to  Jtjna  30.  1995  .. 
July  1. 1995  to  Sept  30. 1995  .. 
Oct  1. 1995  to  Dec.  31. 1995  ... 
Jan.  1. 1996  to  April  30, 1996  ... 


Number  of  chUdran 
awaiting  completion  of 
initial  evaluation  more 
Ihan  30  days  after  reg- 
istration 


2,341 

1.773 

1,215 

647 

80 

0 

0 

0 

0 

0 

0 


Dataquartady 

report  wjbfnjtted 

by  dntricts  to 

PRDE 


Oct. 
Jan. 
April 
July 
Oct. 
Jan. 
April 
July 
Oct 
Jm. 
May 


7,1993 
7.1994 
7,1994 
7.1994 
7,1994 
7,1995 
7.1995 
7,1995 
7,1995 
7.1996 
7,1996 


Data  of  PRDE 

report  to  Ihe  da- 

parlmenl 


Nov.  7, 1993. 
Feb.  7.  1994. 
May  7,  1994. 
Auguat  7, 1994. 
Nov.  7,  1994. 
Feb.  7.  1995. 
May  7.  1995. 
August  7, 1995. 
Nov.  7,  1995. 
Feb.  7, 1996. 
June  7, 1996 


IV.  neevaluaUons 

A.  Status  of  PRDE's  Provision  of 
Keevaluations 

As  of  March  1. 1993. 11.496  children  «rere 
waiting  fm  raevaluation  for  more  than  36 
months  after  their  most  recent  evaluation  or 
reevaluation. 

B.  Commitment 

PRDB  is  committed  to  coming  into 
compliance  with  its  obligation  to  perform 
reevaluations  for  all  children  v^th 
disabilities  within  36  months  of  their  initial 
evaluations  or  last  reevaluations,  or  more 
frequently  if  conditions  warrant  or  if  the 
parent  or  teacher  requests  a  reevaluation. 
Immediate  compliance  with  this  obligation  is 
not,  however,  possible.  By  April  30, 1996, 
PRDE  will  reduce  the  number  of  children 
who  have  been  waiting  for  reevaluations  for 
more  than  36  months  to  zero.  Table  11  sets 
forth,  on  a  quarterly  basis,  PRDE's 
commitment  for  reducing  to  zero,  on  an 
incremental  basis,  the  number  of  children 
with  disabilities  who  have  been  awaiting 
reevaluation  for  mora  than  36  months.  PRDE 
is  obligated  not  only  to  meet  its  final 
commitment  for  reducing  the  number  of 


childran  waiting  for  reevaluations  for  more 
than  36  months  to  zero,  but  to  meeting  each 
of  the  commitments,  set  out  in  Table  II,  for 
reducing  that  number. 

PRDE  will  implement  the  following  data- 
collection  and  reporting  procedures  to 
determine  and  document  the  extent  and  rate 
of  progress  toward  full  compliance: 

1.  On  March  1, 1993,  each  school  district 
submitted  to  the  Central  Office  the  number 
of  childran  who  had  been  waiting  for 
reevaluation  for  more  than  36  months  after 
their  last  evaluation  or  reevaluation,  as  of 
February  26, 1993. 

2.  Beginning  on  June  7. 1993,  each  school 
district  will  be  required  to  submit  to  the 
Central  Office,  on  the  seventh  day  of  each 
month  through  May  7, 1996,  the  followring 
information: 

a.  The  number  of  children  waiting  for 
reevaluation  for  more  than  36  months  after 
the  last  comprehensive  evaluation  or 
reevaluation  on  the  last  working  day  of  the 
previous  month. 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children 
waiting  for  reevaluation  for  more  than  36 
months  after  their  last  comprehensive 
evaluation  or  reevaluation.  The  fint  reporting 


period  will  be  from  March  1, 1993  to  May  31. 
1993.  Each  of  the  subsequent  reporting 
periods  will  be  the  calendar  month  that 
immediately  precedes  the  month  in  which 
the  report  must  be  submitted  to  the  Central 
Office. 

c.  The  number  of  children  deleted  during 
the  reporting  period  from  the  list  of  children 
waiting  for  reevaluation  for  more  than  36 
months  after  their  last  comprehensive 
evaluation  or  reevaluation  because  their 
reevaluations  have  been  completed  during 
the  reporting  period.  If  any  children  are 
deleted  from  the  list  for  any  reason  other 
than  the  completion  of  their  raevaluation 
during  the  reporting  period,  the  school 
district  must  list  each  such  student  by  name, 
and  include  in  the  report  a  description  of  the 
specific  reason  why  that  student's  name  was 
deleted. 

d.  The  number  of  children  waiting  for 
reevaluation  for  more  than  36  months  after 
their  last  comprehensive  evaluation  or 
reevaluation  at  the  end  of  the  reporting 
period. 

3.  Each  school  district  is  also  required  to 
submit  to  the  Central  Office  on  a  quarterly 
basis  *  the  following  infonnation: 


*  Tha  speciflc  dale  by  which  PiU)E  muf t  tufamit 
each  report  to  the  Department,  and  the  beginning 
and  ending  date«  of  each  reporting  period,  are  set 
forth  in  Table  L 


•  The  dale  on  vrfaich  each  quarterly  report  must 
Iw  submitted  to  the  Central  Office,  and  the 
beginning  and  ending  dates  of  each  reporting     < 
period,  are  specified  in  tha  third  column  of  Table 

n. 
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«.  For  th*  lint  qotttarly  rapott  only  (to  be 
sidmittod  on  Octobar  7. 1993): 

(1)  The  namac  of  ill  diUdno  with 
ujMbiUtiet  who.  m  of  Mvdh  1, 1993.  h«l 
oean  waiting  tor  raevBhiation  far  nan  tlum 
asmoaths: 

2)  A  Hat  of  the  namai  and  date  of  laat 
evaluation  or  reevahiatiatt  of  all  diildren 
with  diaabilitiaa  who  have  been  added 
uetween  Ib4arch  1, 1993  and  September  30, 
*993,  to  the  list  of  children  waiting  far 
nevaluation  far  more  than  36  month*:  and 

(3)  A  llat  of  the  namee  and  date  of  last 
evaluation  or  raevaluation  of  all  dhildren 
•ith  disabilities  deleted  between  March  1, 
1993  and  September  30. 1993  from  the  list  of 
cnildren  waiting  far  raevaluation  Cor  mora 
tnan  36  nxmths  (because  their  raevaluation 
nas  been  completed  between  March  1. 1993 
ano  Septembor  30, 1993).  If  any  children  are 
deleted  from  the  list  far  any  reason  other 
than  the  completion  of  their  leevaluation 
Quring  the  repocting  period,  the  school 
district  must  list  ascb  such  student  by  name, 
and  include  in  the  report  a  description  of  the 
specific  reason  why  that  student's  name  was 
deleted. 

b.  For  all  succeeding  quarterly  reports: 

(1)  A  list  of  the  names  and  date  of  last 
evaluation  or  reevaluation  of  all  children 


with  disabilltiea  who  have  been  added,  since 
the  last  reporting  period,  to  tlie  list  of 
children  waiting  for  reevaluation  far  more 
than  36  months;  and 

(2)  a  list  of  the  names  and  date  of  last 
evaluation  or  reevaluation  of  all  children 
with  disabilities  who  have  been  deleted, 
since  the  last  repocting  period,  from  the  list 
of  children  waiting  far  reevaluation  for  more 
than  36  months  because  their  raevaluation 
has  been  completed  since  the  last  reporting 
period.  If  any  children  are  deleted  frnm  the 
list  far  any  reason  other  than  the  completion 
of  their  reevaluation  during  the  reporting 
period,  the  school  district  must  list  each  such 
student  by  name,  and  include  in  the  report 
a  description  of  the  specific  reason  why  that 
student's  name  was  deleted. 

PRDB  will  implement  the  following 
reporting  procedures  to  provide  periodic 
documentation  to  the  Department  regarding 
the  extent  and  rate  of  PRDE's  progress  tovrard 
full  compliance: 

1.  Every  three  months,  beginning  on 
November  7, 1993."  PRDE  will  submit  to  the 
Department  a  report  that  contains  the 
following  information,  broken  down  by 
Educational  Region: 

a.  The  number  of  childrmi  waiting  for 
reevaluation  more  than  36  months  after  their 


last  comprehensive  evaltiation  or 
reevahiaticm  as  of  the  last  day  of  the  previous 
quarterly  reporting  period  (or.  in  the  case  of 
the  first  quarterly  report,  the  number  of 
children  waiting  for  reevaluations  for  more 
than  36  months  as  of  March  1, 1993). 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children 
waiting  for  reevaluation  fat  more  than  36 
months  after  their  last  comprehensive 
evaluation  or  reevaluation. 

c  The  number  of  children  deleted  during 
the  reporting  period  frtnn  the  list  of  children 
waiting  for  reevaluation  for  more  than  36 
months  after  their  last  comprehensive 
evaluation  or  reevaluation  because  their 
reevaluation  has  been  completed  during  the 
reporting  period.  If  any  children  are  deleted 
from  the  list  for  any  reason  other  than  the 
completion  of  their  reevaluation  during  the 
reporting  period,  PRDB  must  list  each  such 
student  by  name,  and  include  in  the  report 
a  description  of  the  specific  reason  why  that 
student's  name  was  deleted. 

d.  The  number  of  children  awaiting 
reevaluation  more  than  36  months  after  their 
last  comprehensive  evaluation  or 
reevaluation  at  the  end  of  the  reporting 
period. 


Table  II— PRDE  Quarterly  Reports  to  the  Department:  Required  Levels  and  Timeunes  for  achievinq 

AND  DOCUMENTINQ  PROGRESS  TOWARD  FULL  COMPLIANCE  (REEVALUATION) 


Dates  of  raportirtg  period 


Number  of  childran 
awaiting  racvalualion  for 
mora  inan  3  years  after 
moat  recant  previous 
avaiuafion  or  reevalua- 
tion 


Data  data  sub- 
mitted by  dis- 
tricts to  PRDE 


DM  of  PRDE 

report  to  thada- 

partmanl 


March  1. 1993  to  Sapt  30. 1993  . 

OcL  1. 1993  to  Dae.  31. 1993  . 

Jan.  1. 1994  to  March  31. 1904  ... 
April  1.  1994  to  Juna  30.  1994  .... 

Juty  1,  1994  to  SapL  30.  1994  

Oct  1. 1904  to  Dae.  31. 1904 

Jan.  1.  1996  to  Mwch  31, 1995  ..^ 
AfNl  1,1905  to  Juna  30, 190S  .. 

July  1. 1996  to  SapL  30, 1905 

Oct  1, 1995  to  Dae.  31. 1995  ., 
Jan.  1.  1906  to  April  30, 1996  .. 


10.346 
9.771 
9.196 
8,621 
8,046 
6.437 
4,828 
3.219 
2.146 
1.073 
0 


Oct  7. 1903 
Jw.  7. 1994 
April  7.  1994 
July  7.  1994 
Oct  7.  1994 
Jan.  7. 1995 
April  7. 1905 
July  7. 1005 
Oct  7, 1995 
Jan.  7. 1996 
May  7, 1996 


Nov.  7. 1993. 
Fab.  7. 1904. 
May  7. 1994. 
August  7. 1994. 
Nov.  7,  1994. 
Fab.  7, 1995. 
May  7, 1995. 
August  7. 1905. 
Nov.  7, 1905. 
Fsb.  7. 1996. 
Juna  7. 1996. 


UMI 


V  Belated  Services  j 

A.  SUtus  of  PRDE's  Provision  of  Related 
Services 

As  of  March  1, 1993. 6,219  children  were 
not  receiving  one  or  more  of  the  related 
service*  listeid  in  their  lEPs. 

B.  Commitment  { 

PRDE  is  committed  to  comhig  bto 
compliance  with  its  obligation  to  provide  the 
related  services  set  out  in  the  lEPs  of  all 
children  with  disabilities  in  the 
Commonwealth.  Immediate  compliance  with 
this  obligation,  howrever,  is  not  possible.  By 
April  30, 1996,  PRDE  wrill  have  reduced  to 
xero  the  number  of  children  with  disabilities 


•The  tpedfic  dale  by  which  PRDE  must  submit 
sech  rarat  to  the  DepertBMOt.  and  the  baginiiiiig 
■■d  cDdiiig  data*  of  aecfa  faporting  pwiod.  are  Ml 
facthiaTdblelL 


not  receiving  all  of  the  related  services 
provided  for  in  their  lEPs.  Table  III  sets  forth, 
on  a  quarterly  basis.  PRDE's  commitment  for 
reducing  to  zero,  on  an  incremental  basis,  the 
number  of  children  who  are  not  receiving  all 
of  the  related  services  specified  in  their 
IEPa.7  PRDE  is  obligated  not  only  to  meet  its 
final  commitment  for  reducing  the  number  of 
children  who  are  not  receiving  all  of  the 
related  services  specified  in  their  lEPs  to 
zero,  but  to  meeting  all  of  the  commitments, 
set  out  in  Table  HI,  fior  reducing  that  number. 

PRDE  will  implement  the  following  data- 
collection  and  reporting  procedures  to 
determine  and  document  the  extent  and  rate 
of  progress  tovrard  full  compliance: 


'Table  ID  disdaguiahas  batwean  sludanU  who.  as 
of  M«ch  1, 1993.  wwe  not  fecaiving  all  of  tlw 
raUted  swvicas  listed  ia  thsir  lEPS.  and  students 
wbo  an  added  altar  thel  dale  10  the  list  of  studsQU 


1.  On  March  1. 1993.  each  school  district 
submitted  to  the  Central  Office  the  number 
of  children  who  were  not  receiving  all  of  the 
related  services  in  their  lEPs.  as  of  February 
26. 1993. 

2.  Beginning  on  June  7. 1993,  each  school 
district  Mnll  be  required  to  submit  to  the 
Central  Office,  on  the  seventh  day  of  each 
month  through  May  7. 1996.  the  following 
information: 

a.  The  number  of  children  with  disabilities 
not  receiving  all  the  related  services  in  their 
lEPs  as  of  the  last  working  day  of  the 
previous  month. 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children  not 


not  receiving  all  of  the  related  services  listed  la 
their  lEPS. 
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receiving  til  of  the  telated  wrvicet  in  their 
lEPs.  The  first  reporting  period  wrill  be  from 
March  1, 1993  to  May  31, 1993.  Each  of  the 
nibsequent  reporting  periods  will  be  the 
calendar  month  that  immediately  precedes 
the  month  in  which  the  report  must  be 
submitted  to  the  Central  Offlce. 

c  The  number  of  children  deleted  during 
the  reporting  period  from  the  list  of  children 
not  receiving  all  of  the  related  services  in 
their  lEPs  because  they  are  now  receiving  all 
of  the  related  services  in  their  lEPs.  If  any 
children  are  deleted  bom  the  list  for  any 
reason  other  than  the  fiict  that,  during  the 
reporting  period,  they  are  receiving  all  of  the 
related  services  listed  in  their  lEPs,  the 
school  district  must  list  each  such  student  by 
name,  and  include  in  the  report  a  description 
of  the  specific  reason  why  that  student's 
name  was  deleted. 

d.  The  nimaber  of  children  not  receiving  all 
of  the  related  services  in  their  lEPs  at  the  end 
of  the  reporting  period. 

3.  Each  school  district  will  also  be  required 
to  submit  to  the  Central  Office,  on  a  quarterly 
basis,  the  following  Information: 

a.  For  the  Qrst  quarterly  report  only  (to  be 
submitted  on  October  7, 1993): 

(1)  The  names  of  all  children  with 
disabilities  who,  as  of  March  1, 1993,  were 
not  receiving  all  required  related  services 
specified  in  their  lEPs; 

(2)  The  names  of  all  children  with 
disabilities  who,  between  March  1, 1993  and 
Septamber  30. 1993,  have  been  added  to  the 
list  of  children  who  were  not  receiving  all 


required  related  services  specified  in  their 
lEPs.and 

(3)  The  names  of  all  children  with 
disabilities  who,  between  March  1, 1993  and 
September  30, 1993,  have  been  deleted  from 
the  list  of  children  who  were  not  receiving 
all  required  related  services  specified  in  their 
lEPs  because  they  are  receiving  all  specified 
related  services.  If  any  children  are  deleted 
from  the  list  for  any  other  reason,  the  school 
district  must  list  each  such  student  by  name, 
and  include  in  the  report  a  description  of  the 
specific  reason  why  that  student's  name  was 
deleted. 

b.  For  all  succeeding  quarterly  reports:  (1) 
The  names  of  all  children  who.  since  the  last 
reporting  i>eriod,  have  been  added  to  the  list 
of  those  children  not  receiving  all  required 
related  services  specified  in  their  lEPs. 

(2)  The  names  of  all  children  who,  since 
the  last  reporting  period,  have  been  deleted 
from  the  list  of  those  children  not  receiving 
all  related  services  listed  in  their  lEPs 
because,  during  the  reporting  period,  they 
were  receiving  all  specified  related  services. 
If  any  children  are  deleted  from  the  list  for 
any  other  reason,  the  school  district  must  list 
each  such  student  by  name,  and  include  in 
the  report  a  description  of  the  specific  reason 
why  that  student's  name  was  deleted. 

PRDE  will  implement  the  following 
reporting  procedures  to  fnovide  periodic 
documentation  to  the  Department  regarding 
the  extent  and  rate  of  PRDE's  {Hogress  toward 
full  compliance: 

1.  Every  three  months,  beginning  on 
November  7, 1993,«  PRDE  will  submit  to  the 


Department  a  report  that  contains  the 
fDlIowing  information,  broken  down  by 
Educational  Region: 

a.  The  number  of  children  with  disabilities 
not  receiving  all  the  related  services  in  their 
lEPs  as  of  last  day  of  the  previous  quarterly 
reporting  period  (or,  in  the  case  of  the  first 
quarterly  report,  the  number  of  children  with 
disabilities  not  receiving  all  the  related 
services  in  their  lEPs  as  of  March  1, 1993.) 

b.  The  number  of  children  added  during 
the  reporting  period  to  the  list  of  children  not 
receiving  all  of  the  related  services  In  their 
lEPs.  (The  first  reporting  period  is  from 
March  1, 1993  through  September  30, 1993  ) 

c  The  number  of  children  deleted  during 
the  reporting  period  from  the  list  of  children 
not  receiving  all  related  services  in  their  EIPs 
because,  during  the  reporting  period,  they 
were  receiving  all  of  the  specified  related 
services.  If  any  children  are  deleted  from  the 
list  fcH-  any  reason,  PREffi  must  list  each  such 
student  by  name,  and  Include  in  the  report 
a  description  of  the  specific  reason  why  that 
student's  name  was  deleted. 

d.  The  number  of  children  not  receiving  all 
related  services  in  their  EIFs  at  the  end  of  the 
reporting  period.  These  numbers  must  be 
broken  ^wn  in  the  report  in  two  separate 
categories: 

(1)  Children  who,  as  of  March  1, 1993, 
were  not  receiving  all  of  the  relateid  services 
listed  in  their  lEPs,  and 

(2)  Children  who  are  added  after  that  date 
to  the  list  of  children  not  receiving  ill  of  the 
related  services  listed  in  their  lEP*. 


Table  III.— PRDE  Quarterly  Reports  to  the  Department 


OatM  of  rvpoftng  period 


Match  1, 1993  to  SapL  30. 1993 

Oct  1. 1993  to  Dm.  31. 1993 

Jan.  1,1994  to  March  31, 1994  .. 
Apfi  1, 1994  to  Juna  30,  1994  .... 
July  1. 1994  to  Sapt  30,  1994  .... 

Oct  1, 1994  to  Dae.  31. 1994 

Jan.  1, 1995  to  March  31. 1995  .. 
Apil  1, 1995  to  Juna  30,  1995  .... 
July  1,  1995  to  Sapt  30.  1995  .... 

Oct  1. 1995  to  Oac.  31. 1995 

Jan.  1, 1996  to  Apt!  30. 1996 


Numbar  of  childran  not  raceiving 
al  taiated  sarvicas  in  lEP 


On  March  1. 
1993  List 


5.529 
5.183 
4.607 
4,031 
3,455 
2.879 
2.303 
1.727 
1.151 
575 
0 


AddadtoUat 

aftar  March  1, 

1993 


450 
413 
375 
338 
300 
263 
225 
183 
150 
100 
0 


Date  data  aub- 
mitted  tjydto- 
trictstoPRDE 


Oct.  7,  1993 
Jan.  7. 1994 
April  7,  1994 
Jufy  7,  1994 
Oct  7.  1994 
Jan.  7. 1995 
Apm7,  1995 
July  7,  1995 
Oct  7,  1995 
Jan.  7,  1996 
May  7,  1996 


Data  of  PRDE 

rapoit  to  tta  da- 

partmani 


Nov.  7.  1993. 
Fab.  7,  1994. 
May  7.  1994. 
Auguai  7. 1994. 
Nov.  7,  1994. 
Fab.  7,  1995. 
May  7. 1995. 
August  7,  1995. 
Nov.  7.  1995. 
Fab.  7,  1996. 
Juna  7,  1896. 


V7.  Management  System 

A.  PRDE  will  adopt  and  implement  an 
oiganizational  structure  that  clearly  defines 
the  duties  and  responsibilities  of  all 
administrative  and  supervisory  staff.  This 
system  will  apply  at  central,  regional, 
district,  and  school  levels  and  will  ensure 
that  evaluations  and  related  services  are 
provided  in  a  manner  that  Is  consistent  with 
Federal  and  Commonwealth  requirements. 

B.  All  personnel  Involved  in  the  general 
supervision  of  programs  for  children  with 
disabilities  will  be  required  to  master  the 


administrative  and  supervisory  procedures 
and  techniques  needed  to  carry  out  their 
responsibilities. 

C.  PRDE  will  implement  a  monitoring 
process  that  will  ensure  that  all  districts  are 
in  compliance  with  Federal  and 
Commonwealth  regulations  concerning  the 
educational  services,  evaluations,  and  related 
services  provided  to  children  with 
disabilities.  All  public  and  private  agencies, 
institutions,  and  schools  involved  in  the 
process  of  providing  special  education  to 


children  with  disabilities  will  be  sul^ect  to 
this  monitoring  process. 

D.  In  order  to  ensure  that  it  has  the 
capacity  to  meet  this  commitment  to  monitor 
in  a  manner  that  will  ensure  compliance  with 
the  requirements  of  part  B,  PRDE  will  take 
the  following  steps: 

1.  Produce  general  guidelines  regarding  the 
duties  and  responsibilities  for  all 
administrative  and  supervisory  staff  at  all 
levels.  These  guidelines  will  bie  included  in 
the  procedures  manual  for  monitoring.  The 
process  will  include  the  following: 


•The  specific  date  by  which  PRDE  must  subntit 
each  report  to  the  DepwtaMnt,  and  the  beginnii^ 


and  ending  dales  of  each  rapoiting  period,  are  SSI 
forth  in  TaUain. 
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a.  Tb«  appointmMit  of  •  »p«cial  comnuttfle 
to  svaluato  u>d  ravia*  cumnt  duti«t  and 
respontibilitiea  Cor  all  administnliva  and 
■uparviaory  staff. 

b.  Tha  avaluation  and  raviaioo  of  dutiaa 
and  raapoosibilitiaa  of  all  adminiatrative  and 
fuparviaorjr  staff  at  all  lavela. 

c  Tha  aatablishment  of  guidelinas 
ragarding  the  dutiaa  and  raaponaibilitiM  far 
all  administrativa  and  suporvisory  personnel 
at  tba  oaotral.  ragiooal.  district,  and  school 


2.  TIm  implflmentatkm  of  an  organizational 
structure  for  tha  administration  and 
suparrision  of  special  education  at  the 
oantral.  regional,  district,  and  school  levels. 
This  process  will  include  the  following: 

a.  The  ev8luatif»  and  revision  of  the 
organixaliaoal  sinichire  far  special  education 
atalltovais. 

b.  Tha  adoption  of  an  organizational 
structure  for  the  administration  and 
supervision  of  special  education  programs  at 
the  central,  regional,  diatrict.  and  achool 
levels.  All  adminiatntiva  and  auperviaory 
personnel  will  be  reqxmrtble  for  the 
supervision  of  their  immediate  staff  and  the 
provision  of  appropriate  special  education 
aervicaa,  including  evaluations  and  related 
services.  PRDE  will  establish  lines  of 
authority  and  a  system  of  accountability, 
including  perfarmanoa  appraisals  and  a 
system  of  sanctions  that  are  consistent  with 
due  process  requirements. 

3.  PROB  will  continue  working  with  the 
existing  Monitoring,  Technical  Assistance 
and  Curriailum  Unit  to  ensure  the  provision 
of  appropriate  special  educational  services, 
including  evaluation,  reevaluation.  and 


related  servicxa.  This  unit  will  be  responsible 
far  the  foliowing: 

a.  Development  of  a  monitoring  program. 

b.  Conducting  on-site  visits. 

c.  Preparing  pragrees  and  final  monitoring 
reports. 

d.  Submitting  these  reports  to  the 
Undei  secretary  for  final  action. 

a.  Conducting  weekly  meetings  with  the 
Undersecretary  of  Education,  Regional 
Directors,  and  Supervisors. 

I  Requesting  that  the  Regional  Directors 
schedule  and  conduct  weekly  meetings  with 
their  school  superintendents. 

^  Requesting  that  the  achool 
superintendents  schedule  and  conduct 
weekly  meetings  with  the  special  education 
zone  supervisors  and  school  directors. 

4.  PRDE  will  Implement  a  computerized 
system  to  facilitate  the  identification, 
registretion,  Evaluation,  and  provision  of 
educational  and  related  services  to  children 
with  disabllitiea. 

B.  PRDE  will  submit,  no  later  than  January 
31, 1995,  a  report  that  outlines  its  efforts  to 
implement  these  initiatives,  as  well  as  the 
initiatives  outlined  in  Secretary  Torres'  letter 
to  Patricia  Guard.  Acting  Director  of  the 
Office  of  Special  Education  Programa,  and 
that  documents  the  effect  of  those  initiatives 
on  compliance  with  the  requirements  of  Part 
B  regarding  initial  evaluation,  reevaluation. 
and  the  provision  of  related  aervicss 
specified  in  students'  lEPs. 

Vn.  Other  Conditions 

in  addition  to  all  of  the  terms  and 
conditions  set  forth  above,  PRDE  agrees  that 
its  continued  eligibility  to  receive  part  B 
funds  is  predicated  upon  compliance  with 


statutory  and  regulatory  requirements  of  that 
program,  that  have  not  been  addressed  by 
this  Agreement,  including  the  requirements 
concerning  the  submission  to  the  Department 
of  an  appcovable  State  plan  and  the 
implementation  of  final  decisions  in  due 
process  hearings.  PRDE  also  agrees  that  it 
will  fully  implement  all  components  of  the 
Corrective  Action  Plan  set  forth  in  the  Final 
Monitoring  Report,  issued  by  the  Department 
on  September  27, 1991.  If  PRDE  fails  to 
comply  with  any  of  the  terms  and  conditions 
of  the  Compliance  Agreement,  the 
Department  may  consider  the  Agreement  no 
longer  in  effect  and  may  take  any  action 
authorized  by  law,  including  the  withholding 
of  funds  or  the  issuance  of  a  cease  and  desist 
order.  20  U.S.C.1234{(d). 

For  the  Puerto  Rico  Department  of 
Education: 

Dated:  April  23. 1903. 
Haa.  laaa  Araania  Torraa, 
Secretary.  Puerto  Rico  Department  of 
Education. 

For  the  United  States  Department  of 
Education: 

Dated:  April  28. 1993. 
Hon.  Richard  W.  Riley. 
Sacntary,  United  States  Department  of 
Education. 

Date  this  Compliance  Agreement  becomes 
effective  (Date  of  Secretary  Riley's  Written 
Decision  and  Findings):  April  28, 1993. 

Expiration  Date  of  this  Agreement:  April 
28. 1996. 

(FR  Doc.  93-17825  Filed  7-26-93;  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY  j 

40CFRPwt790  I 

1 
[OPFT8-42134B;  FW.  4060-«1 

Rin2070-AC27 

MuNI-SutetMtc*  Rul«  for  tiM  TMtIng  of 
Nouroloxidty 

AGCNCY:  Environmental  ProtecUcHi 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  EPA  is  isswng  a  final  rule, 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA),  requiring 
manufacturers  and  processors  of  10 
substances  to  conduct  testing  for 
neurotoxicity.  The  10  substances  are 
acetone  (CAS  No.  67-64-1),  technical 
grade  n-amyl  acetate  (CAS  No.  628-6:>- 
7).  1-butanol  (CAS  No.  71-3&-3),  n- 
butyl  acetate  (CAS  No.  123-88-4). 
diethyl  ether  (CAS  No.  60-29-7).  2- 
ethoxyethanol  [CAS  No.  110-80-5). 
ethyl  acetate '(CAS  No.  141-78-6). 
isobutyl  alcohol  (CAS  No.  78-«3-l). 
methyl  isobutyl  ketone  (CAS  No.  108- 
10-1),  and  tetrahydrofuran  (CAS  No. 
109-99-9).  These  substances  are  related 
in  that  all  are  volatile  solvents  with  high 
production  volumes,  occupational 
exposure,  presence  in  and/or  release  to 
the  environment,  and,  with  the 
exception  of  2-ethoxyethanol,  consumer 
exposure.  This  rule  requires  cognitive 
function  and  screening  level  tests  for 
neurotoxicity. 

DATES:  This  rule  shall  become  effective 
on  September  9, 1993.  In  accordance 
with  40  CFR  23.5,  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time 
on  August  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division  (TS- 
799),  OiTice  of  Pollution  Prevention  and 
Toxics,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPt^MENTARV  MFORMATKM: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  on  the 
date  of  publication  in  the  Federal 
Register.  By  modem  dial  202-512-1387 
or  call  202-512-1530  for  disks  or  paper 
copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASQI. 
EPA  is  issuing  a  final  test  rule  under 
section  4(a)  of  TSCA  to  obtain 
neurotoxicity  data  for  ten  volatile 
substances  that  have  substantial 
production,  for  which  there  is  or  may  be 
substantial  human  exposure,  and  for 


which  data  on  neurotoxicity  aia 
Insufficient 

I.  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  of  TSCA. 
15  U.S.C  2603,  which  contains 
authority  for  EPA  to  require  the 
development  of  data  relevant  to 
assessing  the  risk  to  health  and  the 
environment  posed  by  exposure  to 
particular  chemical  substances  or 
mixtures  (hereafter  "substances"). 

Under  section  4(a)  of  TSCA,  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  health  or 
environmental  data  if  the  Administrator 
makes  certain  findings  as  described  in 
TSCA  under  section  4(a)(1)(A)  or  (B). 
Detailed  discussions  of  the  statutory 
section  4  findings  are  provided  in  EPA's 
first  and  second  proposed  test  rules, 
which  were  published  in  the  Federal 
Register  of  July  IB,  1980  (45  FR  48510) 
and  June  5, 1981  (46  FR  30300). 
Additional  discussion  of  the  TSCA 
section  4(a)(1)(B)  finding  can  be  found 
in  the  Federal  Register  notice  which 
articulates  the  criteria  EPA  uses  for 
making  that  finding  (58  FR  28736.  May 
14. 1993). 

B.  Backffound 

On  March  4, 1991  (56  FR  9105).  EPA 
proposed  a  multi-substance  test  rule  to 
test  10  substances  for  a  single 
toxicological  endpoint,  neurotoxicity. 
EPA  believes  that  available  data  on  the 
neurotoxic  effects  of  many  chemicals  in 
commerce,  to  which  millions  of 
Americans  are  exposed,  are  insufficient 
to  evaluate  human  health  risk  and  is 
initiating  this  program  to  test  some  of 
them.  This  approach  is  supported  by  a 
recent  study  by  the  Office  of  Technology 
Assessment  (OTA)  on  the  health  threat 
from  neurotoxic  chemicals  (Ref.  46). 
The  OTA  study  stated  that  little  is 
known  about  the  potentially  adverse 
effects  of  thousands  of  chemicals  on  the 
nervous  system  because  of  inadequate 
research  and  testing.  Although  EPA  has 
previously  required  neurotoxicity 
testing  as  part  of  comprehensive  test 
programs  of  individual  substances,  EPA 
intends  this  rule  to  be  the  first  in  a 
series  of  actions  to  obtain  data  solely  on 
neurotoxicity. 

Organic  solvents  were  targeted  for  the 
first  neurotoxicity  endpoint  rule 
because,  as  a  group,  they  are  associated 
with  neurological  eHects.  There  is  wide 
concern  about  a  range  of  potentially 
adverse  neurological  consequences  of 
short-term  and  long-term  exposure  to 
organic  solvents.  Ine  human  syndrome 
may  include  fatigue,  difficulty  in 


concentration,  personality  and  mood 
changes,  performance  deficits, 
neurological  signs,  and  neurological 
damage. 

Or^nic  solvents  were  also  targeted 
for  the  first  neurotoxicity  endpoint  rule 
because  they  include  many  high 
exposure  substances  (Ref.  47).  By 
selecting  those  organic  solvents  with 
high  exposing,  the  limited  resources 
availab^  for  testing  will  be  focused  on 
a  few  substances  with  widespread  use 
and  human  exposure,  instead  of 
requiring  EPA  to  consider  the  whole 
universe  of  organic  solvents  for  testing. 
Each  solvent  in  this  rule  was  selected 
for  testing  consideration  because  it  has 
a  high  production  volume,  high  vapor 
pressure,  widespread  use  in  the 
workplace,  and,  with  the  exception  of  2- 
ethoxyethanol,  widespread  use  by 
consumers.  EPA  beheves  these 
characteristics  assure  that  many  people 
are  likely  to  have  acute  and/or  chronic' 
exposure  to  these  substances.  A  more 
detailed  description  of  how  exposure 
criteria  were  used  to  select  the  10 
candidate  solvents  for  testing  can  be 
found  in  the  preamble  to  the  proposed 
test  rule  (56  FR  9105-9108,  March  4, 
1991).  The  10  solvents  for  which  testing 
was  proposed  are  acetone,  n-amyl 
acetate,  1-butanol,  n-butyl  acetate, 
diethyl  ether.  2-ethoxyethanol,  ethyl 
acetate,  isobutyl  alcohol,  methyl 
isobutyl  ketone,  and  tetrahydrofuran. 

EPA  proposed  that  four  neurotoxicity 
tests  be  conducted  with  each  solvent. 
These  tests  are  the  functional 
observational  battery,  motor  activity. 
neuropathology,  and  schedule- 
controlled  operant  behavior.  These  tests 
will  examine  neurobehavioral  function 
in  animals  exposed  by  inhalation  and 
will  not  only  screen  for  certain 
neurotoxic  effects  of  each  solvent,  but 
will  also  indicate  the  relative  safety  of 
the  tested  solvents  for  this  endpoint. 
EPA  does  not  consider  this  test  program 
to  be  the  most  comprehensive  program 
possible,  but  rather  to  be  a  start  in 
addressing  a  complex  and  long- 
neglected  issue.  The  tasting  in  this  rule, 
therefore,  should  not  be  viewed  as  a 
rigid  universal  template  for  all  future 
test  rules  of  solvents.  Other  test 
programs  have  been  suggested  in  the 
past  to  examine  solvent  effects.  A  1985 
workshop  co-sponsored  by 
representatives  from  industry, 
academia,  and  government  (Ref.  55) 
recommended  batteries  of 
neurobehavioral.  electrophysiological, 
and  neuropathological  tests  in  rodents 
and  primates  exposed  to  solvents  for  up 
to  several  years. 

EPA's  enorts  to  obtain  data  to  address 
its  concern  for  the  neurotoxicity  of 
specific  solvents  dates  back  ow  10 
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yean  to  a  proposed  test  rule  (45  FR 
48524.  ^ily  18. 1980)  which  discussed 
EPA's  concerns  for  the  neurotoxic 
effects  of  chloromethane  in  adults  after 
chronic  exposure  and  on  c^pring 
exposed  in  uteto,  and  concmns  related 
to  abuse  liaUlity.  All  of  these  concerns 
are  considered  to  be  generally  relevant 
to  solvents  as  a  class.  This  rule 
addresses  only  the  first  of  these  three 
concerns,  and  in  a  limited  way.  It  vrill 
utilize  relatively  short-term  (90-day) 
exposures  as  a  surrogate  for  chronic 
exposures.  It  requires  testing  in  aduh 
rodents  only.  Purthw.  it  requires  only  a 
single  test  of  complex  neurobebavioral 
function,  schedule-controlled  operant 
behavior  (SCX)B).  The  SCOB  evaluates 
the  eSsct  on  performance  of  a  complex 
task,  which  is  dependent  on  memory 


and  learning.  By  way  of  ooDtrast.  a 
much  more  extensive  battery  was 
proposed  at  the  solvent  woikshop  (Rsf. 
55),  which  included:  sensory  and  motor 
electrophyaiology;  ddayed  matching-to- 
sample  (a  test  of  short  term  memory); 
repeated  acquisition  (a  test  of  learning): 
cued  reaction  time,  including  a 
correlative  electrophysiological  monitor, 
a  vigilance  and  tracking  task;  and 
psydiomotor  tests.  Thus,  EPA  is 
requiring  a  very  modest  testing  program 
in  this  area  in  comparison  to  the 
scientifically  acknowledged  diversity  of 
the  potential!  neurotoxic  effects  of 
concern. 

In  evaluating  the  testing  needs  for 
these  substances,  EPA  considered  the 
available  published  and  unpublished 
information  on  the  use,  production 


volume,  vapor  pressure,  occupatiooal 
and  consumer  exposure,  presenoe  in 
and  release  to  the  eovironmant,  and 
neurotoxicity  to  ■ntmtlf  and  humans 
(56  FR  910&-9110.  March  4,  lOQl). 
From  its  evaluation  of  these  data,  EPA 
proposed  specific  neurotoxicity  testing 
for  these  substanoes  under  TSCA 
section  4(a)(1)(B).  In  addition,  EPA 
considered  available  infmmation  on 
whether  these  substances  may  present 
an  unreasonable  risk  of  injury  to  hedth 
and  as  a  consequence  EPA  also 
proposed  neurotoxicity  testing  for  six  of 
the  substances  under  TSCA  section 
4(a)(lKA). 

After  reviewing  the  public  comments 
submitted  in  response  to  the  proposed 
rule,  EPA  is  requiring  netirotoxidty 
testing  for  the  following  10  substances: 


Chemical  neme 


acetone 

n-amyl  acattta,  lachrycat  grade 

1  -butanol  

n-txityt  acetate _..» 

dialhyt  ether ^.^ 

2-ettioxyelhanol „... 

ethyl  acetate  ..~ 

isobutyt  alcohol 

metiyt  leobUyl  ketone 

tetrahydrofuran  ._ 


CASNa 


67-64-1 
628-6S-7 

71-aW 
123-46^ 

60-2»-7 
110-80-5 
141-78-6 

78-8»-1 
108-10-1 
109-99-9 


OocMlNo. 


42134a/4213SA 
42134e/42138A 
42134B/42137A 
42134a42138A 
42134B/42139A 
421348/42140A 
42134BM2141A 
42134B/42142A 
42134Q/42017C 
421348/42141A 


EPA  will  continue  to  evaluate  the 
need  for  this  type  of  testing  of 
additional  substances  and  may  pursue 
rulemaking  on  additional  substances  as 
necessary  to  require  such  testing.  EPA 
intends  to  identify  future  candidates  for 
addition  to  this  rule  from  its  chemical 
screening  program,  TSCA  section  8(e) 
data.  Premanufacture  Notices,  Structure- 
Activity  Relationship  data,  nominations 
from  other  EPA  programs.  Interagency 
Testing  Committee  (ITC) 
recommendations,  and  other  relevant 
sources. 

The  regulatory  text  of  this  rule  is  in 
tabular  form  under  40  CFR  799.5050. 
For  future  multi-substance  rules,  EPA  is 
considering  amending  §  799.5050. 
Hence,  this  and  subsequent  multi- 
substance  endpoint  rules  would  be 
listed  in  a  single  table,  and  all  the  test 
requirements  (heahh,  environmmtal, 
chemical  fate,  etc.)  far  a  substance  will 
be  in  a  single  location.  EPA  believes  that 
listing  the  test  requirements  for  all  the 
multi-substance  endpoint  rules  in  one 
table  would  be  advantageous  for  persons 
subject  to  TSCA  sectiim  4  test  rules  and 
will  simplify  and  aid  in  their 
monitoring  and  compliance. 


II.  Public  Comments 

EPA  received  conunents  on  the 
proposed  "Multi-substance  Rule  for  the 
Testing  of  Neurotoxicity"  (56  FR  9105. 
March  4, 1991)  from  the  Chemical 
Manufactiuers  Association  (CMA)  (Ref. 
3).  CMA's  Acetone  Panel  (Refs.  4.  5  and 
68),  CMA's  Glycol  Ethers  Panel  (Ref.  6), 
CMA's  Ketones  Panel  (Refe.  7  and  8), 
CMA's  Oxo  Process  Panel  (Refe.  9 
through  12).  the  American  Industrial 
Health  Council  (AIHC)  (Ref.  1),  the 
Diethyl  Ether  Manufacturers  Task  Group 
(DEMTG)  (Ref.  13),  BASF  Corporation 
(BASF)  (Ref.  2),  The  Dow  Chemical 
Company  (Dow)  (Ref.  14).  DuPont  (Ref. 
15),  Kodak  (Ref.  16),  Monsanto  (Ref.  17). 
Rohm  and  Haas  (Ref.  18),  Union  Carbide 
(Ref.  19).  the  Interagency  Testing 
Committee  (TTC)  (Ref.  21),  Dr.  J.  Glowa 
of  the  U.S.  Department  of  Health  and 
Human  Sovices  (Ref.  20),  Dr.  D. 
McMillan  of  the  University  of  Aricansas 
(Ref.  22).  Dr.  R.  Neel  of  Vanderbilt 
University  (Ref.  25),  and  Drs.  D.  Cory- 
Slechta  (Ref.  23)  and  B.  Weiss  (Ref.  24) 
of  the  University  of  Rochester.  These 
submissions  contained  both  comments 
regarding  the  proposed  rule  and 


additional  studies  for  EPA  to  consider 
before  promulgating  the  final  rule. 
These  comments  are  addressed  in  detail 
below. 

A.  General  Testing  Policy  Issues 

CMA  (Ref.  3)  submitted  comments 
which  addressed  several  general  testing 
policy  issues,  specifically,  comments 
regarding  the  use  of  endpoint  versus 
comprehensive  test  rules,  the  selection 
criteria  for  determining  candidates  for 
testing  consideration,  the  pre- 
rulemaking  information  gathering 
process,  and  the  use  of  a  screening 
battery.  EPA  believes  that  these 
comments  address  general  policy  issues 
.that  extend  beyond  the  scope  of  this 
rulemaking.  Although  resolution  of  suds 
general  policy  issues  is  largely  withm 
EPA's  discretion,  they  are  addressed 
briefly  below. 

The  ITC  (Ref.  21)  indicated  its  support 
for  the  concept  of  a  multi-substance 
endpoint  rule  in  general  and 
particularly  when  sudi  a  rule  targets 
"substantially  produced  chemicals"  as 
with  the  proposed  neimitoxicity  test 
rule.  CMA  (Ref.  3)  commented  that  the 
muHi-substanoe  endpoint  test  rula 
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proposal  was  an  impoitant  naw 
Initiative  in  the  TSCA  testing  program 
noting  that,  in  the  past.  EPA 
traditionally  required  in-depth  testing  of 
multiple  endpoints  on  s  single 
substance  that  was  time  snd  resource 
intensive  for  both  EPA  and  industry. 
CMA  and  Monsanto  (Ref.  17)  further 
stated  that  the  value  of  focused 
endpoint  rules  will  be  lost  if.  at  a  later 
date.  EPA  raquires  comprehensive 
testing  on  s  substance  that  was  subject 
to  an  endpoint  rule. 

EPA  does  not  believe  that  multi- 
substance  endpoint  rulea  should  be  the 
exclusive  means  for  testing  chemical 
substances,  nor  that  endpoint  rulea 
should  always  focus  solely  on  the 
"endpoint  of  greatest  concern."  Multi- 
substance  endpoint  rules  are  only  one 
means  by  which  EPA  can  require  testing 
to  develop  data  on  chemical  substances 
for  which  there  are  insufficient  data  or 
experience  upon  which  the  effects  of 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such 
substance  on  heelth  or  the  environment 
can  reasonably  be  determined  or 
predicted.  EPA's  testing  efforts  are 
intended  to  develop  information  on  any 
endpoints  of  concern.  Without  any.  or 
with  only  limited  knowledge  about  a 
specific  endpoint,  it  cannot  be 
determined  whether  this  endpoint  is  the 
"endpoint  of  greatest  concern." 
Therefore,  as  scientific  advances  and 
developments  may  indicate  a  cause  for 
concern  in  the  future.  EPA  cannot, 
consistent  with  its  statutory  mandate, 
state  that  testing  of  a  substance  will  be 
limited  to  a  particular  endpoint. 

Furthermore.  EPA  does  not  believe 
thst  future  comprehensive  tests  of  a 
substance  would  lessen  the  value  of  the 
endpoint  rule  concept.  "Endpoint"  and 
"comprehensive"  test  rules  are  two 
valuable,  but  different,  approaches  to 
developing  data  on  chemical  substances 
that  will  not  necessarily  lead  to 
duplicative  testing  requirements.  If  data 
generated  under  an  endpoint  rule 
adequately  addresses  the  ccmcems 
underlying  the  testing  requirements, 
there  would  be  no  justification  for 
further  testing  on  the  same  endpoint  — 
even  if  additional  "comprehensive" 
testing  of  the  same  chemical  substance 
were  later  required.  Under  TSCA, 
additional  testing  can  be  required  only 
where  an  appropriate  rationale  for  such 
testing  (including  a  "data  insufficiency" 
finding)  can  be  provided.  In  addition, 
data  from  endpoint  testing  may  allow 
EPA  to  focus  and  tailor  subsequent 
testing  so  as  to  obtain  mora  useful  data 
or,  as  indicated  ri)ove.  to  decide  that  no 
additional  data  are  necessary.  For  these 
reasons.  EPA  cimtinuea  to  oeiieve  that 
both  types  of  rulemaking  activities  have 


their  place  in  the  TSCA  section  4 
process. 

CMA  (Ref.  3)  commented  that 
supportable  criteria  are  needed  in 
selecting  substances  for  an  endpoint 
rule  to  assure  that  the  endpoint  is  a 
priority  concern  for  the  suoatance  and 
not  merely  a  data  gap.  CMA  was  also 
concerned  that,  aa  future  substances  are 
added  to  the  endpoint  rule,  EPA  provide 
a  clear  justification  for  and  an 
opportunity  to  comment  on  the 
selection  of  substances  for  testing 
consideration. 

EPA  sgrees  that  supportable  criteria 
are  needed  for  selection  of  substances  as 
candidates  for  testing  consideration,  and 
that  once  EPA  has  determined  it  will 
require  testing  of  certain  substances  — 
including  any  additions  to  this  rule  — 
the  public  must  have  the  opportunity  to 
comment  on  EPA's  proposed  findings  in 
support  of  its  testing  decision.  However, 
in  the  context  of  this  rulemaking,  CMA's 
concerns  regarding  the  chemical 
selection  process  are  addressed  below. 

In  this  rule,  EPA  has  identified  s  class 
of  substances  (organic  solvents)  that 
demonstrate  a  high  potential  to  be 
neurotoxic  agents,  as  well  as  s  high 
potential  for  exposure.  EPA  noted  in  the 
propcwed  rule  that  there  are  scientific 
data  indicating  that  neurotoxicity  ia  a 
concern  for  organic  solvents  as  s  class, 
including  substances  which  hsve 
already  been  tested  under  TSCA  section 
4.  While  some  of  these  scientific  data 
may  not  specifically  relate  to  the 
sulratances  in  this  rule,  taken  as  a 
whole,  the  data  form  the  basis  for 
evaluating  the  neurotoxicity  of  these 
solvents.  This  issue  is  outlined  in  the 
OTA  report  (Ref.  46).  In  addition,  EPA 
believes  that  high  production  volume, 
substantial  human  exposure,  substantial 
environmental  release,  and  high 
volatility  as  outlined  in  the  proposed 
rule  are  supportable  criteria  for  selecting 
the  group  of  solvents  in  this  final  rule. 
Therefore,  EPA  believes  that  there  is 
adequate  support  for  the  selection  of 
these  substances  for  consideration  for 
neurotoxicity  endpoint  testing. 

CMA  (Ref.  3)  expressed  concern  that 
EPA  relied  too  heavily  on  gross 
indicatora  of  exposure  in  its  chemical 
selection  process  for  the  proposed  rule. 
These  indicatora  included  size  of 
worker  population,  presence  in 
consumer  products,  and  total  amount 
released  into  the  environment.  CMA 
believes  that  more  relevant  indicatora 
include  frequency  and  duration  of 
workplace  exposure,  the  use  of 
protective  equipment  and  process 
controls,  concentrations  at  which 
exposure  occ\in.  the  levels  st  which  the 
subject  chemicals  are  present  in 
consumer  products,  the  likelihood  of 


release  during  use  of  these  products, 
and  the  frequency  with  whidi  they  are 
used.  According  to  CMA.  these 
exposure  factora  are  important  in  the 
chemical  selection  process  because 
studies  indicate  that  neurotoxic  effects 
are  a  function  of  dose  levels  and 
duration  of  exposure. 

EPA  believes  that  section  4  of  TSCA 
does  not  require  EPA  to  use  CMA's 
approach  in  selecting,  from  the  entire 
universe  of  substances  currently  in 
production,  those  substances  which  it 
wishes  to  consider  for  testing  under 
section  4  of  TSCA.  In  short,  this  level  of 
exposure  information  is  more 
appropriate  in  a  determination  to 
regulate  the  substances  rather  than  a 
dwiision  to  require  testing.  In  addition, 
the  typea  of  data  suggested  by  CMA  to 
evaluate  exposiue  are  not  always 
available  to  EPA,  nor  is  it  always 
feasible  for  EPA  to  acquire  them 
independently.  A  complete  assessment 
of  all  exposure  scenarios  as  siiggested  by 
CMA  would  be  very  resource  intensive, 
and  such  costs  are  unjustified  at  this 
stage  in  the  process.  This  type  of 
exposure  assessment  is  resource 
intensive  since  specific  industries, 
processes,  and  work  functions  must  be 
identified  and  analyzed  for  exposure 
potential;  then  monitoring  studies  must 
oe  designed,  performed,  and  analyzed 
for  each  exposure  scenario.  Monitoring 
studies,  additionally,  must  be 
conducted  over  a  period  of  time  that 
will  allow  some  assessment  of  the 
variability  in  exposure  concentrations 
and  worker  activities  (e.g.,  maintenance 
activities,  repair  work),  nirther  adding 
to  the  cost  of  the  assessment.  Similarly, 
consumer  exposure  estimates  require 
that  many  consumer  products 
containing  the  substance  in  question  be 
identified  and  the  use  patterns  and 
frequency  be  identified,  and  expected 
exposure  concentrations  and  routes 
estimated. 

Although  EPA  agrees  that  more 
detailed  exposure  information  is 
desirable  and  that  neurotoxicity  as  well 
as  most  other  toxic  responses  are  dose/ 
duration  dependent,  EPA  believes  that 
the  strategy  it  used  in  selecting  these 
substances  for  testing  consideration  is 
valid.  Whenever  there  is  a  large  number 
of  workera  involved  in  the  manufacture 
and  use  of  substances,  it  can  readily  be 
assumed  that  some  exposure  is  likely 
and  that  smaller  groups  of  the  large 
population  will  have  exposures  higher 
than  the  average  as  a  result  of  specific 
job  functions,  accidents,  or  poor  work 
practices. 

CMA  also  commented  that  EPA  raUed 
exclusively  on  exposure  indicatora,  and 
did  not  ttia  into  account  existing  data 
on  neurotoxicity  in  its  chemical 
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selection  process.  EPA  disagrees.  EPA's 
chemical  selection  process  for  this 
endpoint  rule  had  two  stages.  The  first 
stage  assessed  potential  exposure  and 
release,  while  the  second  stage 
evaluated  available  neurotoxidty  data. 
Clearly.  EPA  to<A  into  account  existing 
health  effiocts  studies,  since  the  original 
exposure  and  release  assessment 
identified  14  substances  for 
consideration  in  the  proposed  rule. 
Following  evaluation  of  neurotoxidty 
data  for  the  14  substances,  EPA 
determined  that  four  of  these  substances 
were  adequately  tested  for  the  types  of 
tests  required  by  this  rule  and  these 
were  removed  from  OMwideration. 

CMA  noted  that  existing  28-  and  90^ 
day  tests  may  provide  indicators  of 
neurotoxicity  or  the  absence  of 
neurotoxic  potential  even  if  these 
studies  do  not  follow  current  TSCA 
neurotoxicity  guidelines.  EPA  agrees 
with  CMA  that  data  from  subchronic 
studies  can  provide  suggestive  evidence 
that  a  substance  is  a  neurotoxicant; 
however,  the  absence  of  an  indication  of 
neurotoxicity  in  a  study  not  designed 
specifically  to  examine  neurotoxicity 
provides  at  best  only  minimal 
indication  of  the  neurotoxic  potential  of 
a  compound.  EPA  does  not  believe  that 
this  level  of  information  is  sufficient  to 
obviate  the  need  to  consider  these 
substances  for  testing  under  TSCA 
section  4. 

CK4A  noted  that  in  the  proposed  rule 
EPA  indicated  that  it  was  not  going  to 
rely  on  structure-activity  relationships 
(SAR)  in  selecting  candidates  since 
existing  information  in  this  area  is 
sparse  Tor  solvents.  CMA  concurred 
with  a  cautious  use  of  SAR,  but 
indicated  that  judicious  use  of  SAR  with 
exposure  data  and  existing  studies 
provide  useful  tools  for  prioritizing 
substances  for  neiuotoxicity  testing. 
Because  of  unique  aspects  of  the 
nervous  system,  EPA  believes  that  test 
design  is  critical  in  evaluating 
substances  for  neurotoxic  potential.  EPA 
folly  understands  the  use  of  SAR  as  one 
of  the  tools  available  for  prioritizing 
substances  for  testing.  EPA  chose  not  to 
use  SAR  data  for  selecting  substances 
for  testing  consideration  for  this  rule 
because  me  information  on  organic 
solvents  was  insufficient  for  a  valid  SAR 
analysis. 

CMA  (Ref.  3)  expressed  concern  with 
how  the  endpoint  rule  will  relate  to 
other  testing  schemes  such  as  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Screening 
Information  Data  Set  (SIDS)  battery,  and 
to  previous  evaluations  of  testing  needs 
under  TSCA.  CMA  believes  that  wfaoi 
exposure  and  production  are  the  main 
reasons  for  re(|uiring  twrting  of  a 


substance  or  class  of  substances,  the 
first  step  in  testing  should  be  the 
conduct  of  a  SIDS  battery  which  would 
allow  determination  of  the  most 
appropriate  test  in  a  more  focused 
endpoint  rule. 

EPA  believes  that  there  are  a  number 
of  approaches  to  selecting  and  testing 
substances.  However,  discussion  of 
these  options  is  more  appropriately 
addressed  in  the  context  of  EPA's 
ongoing  review  of  the  role  screening 
level  testing  and  endpoint  testing 
should  play  in  the  section  4  test 
pn^ram  as  part  of  its  development  of  an 
overall  testing  strategy.  One  possible 
approech  is  use  of  the  SIDS  battery  or 
other  screening  studies  as  a  first 
examination  of  a  substance  followed  by 
use  of  the  data  generated  to  select 
additional  testing.  The  first  SIDS  data 
which  became  available  in  late  1992 
will  be  important  in  this  evaluation.  It 
should  be  noted,  however,  that  the  SIDS 
battery  does  not  explicitly  address 
neurotoxicity  and  thus  may  not  be 
useful  to  determine  the  need  for  such 
studies. 

CMA  (Ref.  3)  and  Monsanto  (Ref.  17) 
noted  that  some  of  the  substances  in  the 
proposed  rule  have  had  previous  TSCA 
testing  activity;  in  particular,  the 
evaluation  of  methyl  isobutyl  ketone 
(MIBK)  was  reported  to  Congress  as 
complete  under  section  4.  CMA  and 
Monsanto  requested  that  EPA  provide  a 
rationale  for  reopening  rulemaking  on  . 
MIBK  in  the  absence  of  additional 
scientific  data.  EPA  notes  that  MIBK 
testing  was  complete  only  in  regards  to 
the  previously  agreed  upon  testing 
program.  EPA.  however,  had  not 
evaluated  the  need  for  neurotoxicity 
testing  at  the  time  industry  proposed  its 
testing  program  in  1982.  This  evaluation 
was  not  done  because  EPA  did  not  have 
guidelines  for  neurotoxicity  testing 
should  it  have  determined  that 
neurotoxicity  testing  was  necessary. 
More  importantly,  as  noted  under  Unit 
n.J  of  this  preamble.  EPA  believes  that 
equation  of  testing  needs  for  a 
chemical  is  a  progressive  process  which 
can  be  infiuenced  by  emerging  scientific 
and  social  concerns,  therefore,  it  is 
unlikely  that  EPA  could  say  that 
complete  data  are  available  on  any 
substance. 

CMA  (Ref.  3)  noted  that  because  the 
endpoint  rule  was  not  initiated  by 
designation  from  the  ITC,  EPA  did  not 
have  the  advantage  of  the  exposure  and 
health  effects  studies  that  would  have 
been  submitted  under  TSCA  sections 
8(a)  and  8(d).  CMA  suggested  that  EPA 
should  publish  lists  ofsubstances  to  be 
included  in  endpoint  rules  prior  to 
committing  resources  to  rulemaking  in 
order  to  obtain  any  iwpubli^ed  di^ 


Similarly,  Rohm  and  Haas  (Rat  18) 
stated  that  a  section  8(d)  rule  is  the  most 
effective  means  of  obtaining 
unpublished  data,  particulariy  from 
sources  that  may  not  be  aware  of  the 
need  for  data  because  they  are  not 
manuhcturera  or  impoitera  of  the 
substance.  Furthermore,  Rohm  and  Haas 
believes  a  modified  section  8(d)  rule, 
which  requires  only  sulHnission  of  data 
related  to  the  endpoint  and  does  not 
have  a  10-year  repotting  requirement, 
would  be  effiactive  in  providing  EPA 
with  the  data  necessary  to  assure  that 
duplicative  testing  is  not  required. 

EPA  agrees  with  the  manufocturera 
that  review  of  all  reasonably  available 
information,  including  unpublished 
studies,  is  necessary  prior  to 
promulgating  a  final  rule.  Although 
publishing  a  section  8(d)  rule  would 
result  in  submission  of  unpublished 
studies,  publication  of  a  proposed  test 
rule  requesting  comments  also  results  in 
the  submission  of  unpublished  studies 
and  other  relevant  information.  As 
indicated  during  the  public  meeting  and 
by  the  submission  of  studies  during  the 
public  comment  period,  publication  of 
the  proposed  multi-substance 
neurotoxicity  testing  rule  was  effectiva 
in  obtaining  unpublished  studies.  EPA 
has  the  opportunity  to  review  these 
studies  and  make  any  appropriate 
changes  in  the  final  rule.  EPA  also 
believes  that  the  individuals  who  have 
data  which  would  be  submitted  under 
section  8(d)  are  likely  to  be  the  same  aa 
those  impacted  by  the  rule,  and  thus 
they  would  submit  any  data  that  would 
meet  the  data  needs  of  the  rule  during 
the  comment  period.  In  addition,  since 
a  section  8(d)  rule  was  not  promulgated, 
the  need  to  submit  data  disappears  after 
the  final  rule  is  promulgated,  which 
addresses  the  concerns  expressed  by 
Rohm  and  Haas  regarding  the  10-year 
reporting  requirement  (Ref.  18). 

B.  Section  4(a)(l  MB)  Finding 

In  addition  to  comments  on  general 
testing  policy  issues,  EPA  received 
comments  regarding  its  proposed 
findings  in  suppcHi  of  the  neurotoxicity 
testing  required  by  this  rule.  These 
comments  are  addressed  below. 

CMA  (Ref.  3)  commented  that  EPA 
should  reexamine  its  i>roposed  section 
4(a)(1)(B)  finding  ("B"  finding)  for  tiie 
10  substances  for  which  findings  were 
made  in  the  proposed  rule.  It  believes 
that  EPA  shoulcl  first  finalize  its  policy 
for  exposure-based  findings  ("B" 
findings)  proposed  in  response  to  the 
Fifth  Circuit  Court  of  Appeals  remand 
in  the  cumene  case  before  taking  final 
action  in  this  rulemaking;  second,  avoid 
the  use  of  gross  indicators  of  human 
exposure  to  solvents,  namely  tha 
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National  Occupational  Expoaure  Survey 
(NOES),  to  astimata  worker  exposure, 
and  consumer  xiaage  and  product 
surveys  to  estimate  consumer  exposure, 
in  support  of  its  findings  for  requiring 
testing  of  these  solvents:  and  finally, 
avoid  the  use  of  chemical  release  data 
as  contained  in  the  Toxics  Release 
Invent(H7  (TRI)  because,  CMA  contends, 
it  is  not  sufficient  to  jxistify  entry  of  a 
compound  into  the  environment.  CMA's 
Panels  (Re£s.  4.  6.  7  and  9).  Dow  (Ref. 
14],  Du  Pont  (Ref.  15).  DEMTC  (Ref.  13), 
BASF  (Ref.  2),  Kodak  (Ref.  16),  and 
Monsanto  (Ref.  17)  also  commented  that 
a  "B"  finding  for  either  individual 
organic  solvents  or  the  group  as  a  whole 
is  not  justified.  Public  comments  which 
are  specific  to  the  individual  members 
of  this  group  will  be  addressed  below  on 
a  substance  by  sub^anca  basis,  while 
comments  and  responses  appropriate  to 
all  members  of  this  group  follow. 

1.  PoU(y  for  expo8un-ba$ed  findings. 
CMA  (Ref.  3).  CMA's  Oxo  Process  Panel 
(Ref.  9),  and  Monsanto  (Ref.  17) 
commented  that  EPA  should  first 
finalize  its  policy  hx  exposure-based 
findings  ("B"  findings)  before  taking 
final  action  in  this  rulemaking.  (The  "B" 
poUcy  was  proposed  in  the  Feideral 
Register  of  July  15. 1991  (56  FR  32294)). 
They  maintain  that  formalization  of  this 
policy  is  required  by  the  Fifth  Circuit 
Coiirt  of  Appeals  in  the  cumene  case 
and  will  aid  in  futiue  rules  enacted 
under  TSCA. 

The  final  "B"  policy  was  issued  on 
May  14, 1993  (58  FR  28736).  However, 
EPA  does  not  agree  that  issuance  of  this 
policy  was  mandated  before  final  action 
could  be  taken  in  this  rule.  The  Fifth 
Circuit  Court  of  Appeals  in  CMA  vs. 
EPA  (Ref.  26  at  p.  359)  made  it  clear  that 
EPA  need  not  adopt  a  definition 
applicable  to  all  cases,  but  may  choose 
to  proceed  on  a  caae-by-caae  basis,  if  it 
rationally  explains  its  exercise  of 
discretion.  EPA  has  fully  articulated  its 
decision-making  rationale  in  this  rule 
and  in  the  proposed  multi-substance 
rule  for  the  testing  of  10  onanic 
solvents  for  neurotoxicity  ^6  FR  9105, 
March  4, 1991).  EPA  believes  that  this 
rule  and  the  pro(>oaed  rule  clearly 
articulate  the  criteria  it  used  in  making 
a  finding  under  TSCA  section 
4(a)(l)(B)(i).  Because  EPA  considers  this 
rule  to  be  legally  sufficient.  EPA  did  not 
reopen  the  comment  period  for  this  rule 
when  the  "B"  policy  was  proposed  on 
July  15, 1991  (56  FR  32294).  Despite  the 
independence  of  this  rule  from  the  "B" 
policy,  the  4(a)(1)(B)  findings  in  this 
rule  meet  the  criteria  of  the  "B"  policy. 

2.  Purposes  of  TSCA  section 
4(a)(iXB).  In  addressing  EPA's  findings 
under  section  4(aMl)(B).  CMA  and  other 
commenters  state  that  EPA  has 


UMI 


inadequately  considered  all  of  the 
factors  relevant  to  testing  decisions 
under  section  4(a)(1)(B).  CMA  (Ref.  3. 
pp.  18-19)  contends  that: 

EPA's  basic  inquiry  should  be  whether, 
Uldng  into  account  luiowm  toxicity  data  for 
other  chemicalt,  exposura  is  sufficiently 
great  to  present  a  significant  and  widetprsad 
risk  if  testing  is  positive  far  the  endpoint  in 
question. 

Furthermore,  if  EPA  cannot  make  such 
a  determination: 

*  *  *  testing  would  not  be  required  to 
detennine  whether  the  substance  presents  ah 
"unreasonable  risk  of  Injury"  under  TSCA 
section  6  because  tliere  would  be  no  need  to 
control  its  manufactura  ot  use  even  If  test 
results  are  positive. 

EPA  believes  that  CMA's  comments 
reflect  an  inaccurate  understanding  of 
the  role  of  chemical  testing  conducted 
under  the  authority  of  section  4  within 
TSCA's  statutory  framework  and 
purpoaes.  TSCA  was  enacted  to  ensure 
that,  given  the  exposure  of  humane  and 
the  environment  to  a  large  number  of 
chemical  substances  and  mixtiires  with 

Ktentially  harmful  effiBcts.  there  would 
effective  regulation  of  commerce  in 
such  substances  (TSCA  section  2(a).  15 
U.S.C  2601(a)).  Since  Uie  potential 
effects  of  many  chemical  substances  in 
commerce  are  not  known,  the  policy 
provisions  of  TSCA  reflect  Congress' 
intent  that: 

*  *  *  adequate  data  should  be  developed 
with  respect  to  tha  efliact  of  chemical 
substances  and  mixtures  on  health  and  the 
environment  and  that  the  development  of 
such  data  should  Im  the  responsibility  of 
thoa»  who  manuCKtxire  and  those  who 
process  such  jsubstancesl.  (TSCA  section 
2(bMl).  IS  U.S.C  2601(bXl)) 

Section  4  of  TSCA  provides  EPA  the 
authority  to  require  such  testing.  In 
contrast,  section  6  of  TSCA  provides 
EPA  the  authority  to  regulate  these 
chemical  substances  once  their  efliacts 
are  more  adequately  characterized,  i.e., 
once  the  Administrator  makes  a  finding 
that  a  chemical  substance  "presents  or 
will  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment."  15 
U.S.C  2605. 

In  effect,  CMA  argues  that  EPA  must 
make  a  finding  that  a  chemical 
substance  would  pose  an  imreesonable 
risk  of  injury  at  some  hypothetical  level 
of  toxicity  in  order  to  require  testing 
under  section  4(a)(1)(B)  of  TSCA.  To  do 
this,  CMA  envisions  EPA  doing  a  formal 
exposure  assessment.  This  approach 
was  explicitly  rejected  by  the  court  in 
CMA  V.  EPA  (Ref.  26  at  354-355).  which 
stated: 

If  the  EPA  properly  concludes  (under 
sections  4(aKl)(B)(ii)  and  (iU)]  that  the 
existing  data  and  experienoe  do  not  suffice  as 


a  basis  far  it  to  reasonably  predict  that  there 
will  be  no  health  or  environmental  injury 
from  the  manufacturing  (or  processing,  etc) 
of  the  diemical,  then  affirmative  evidence 
and  findings  of  risk  of  injury  to  health  or  the 
environment  at  hypotlietical  toxicity  levels 
under  section  4(a)(l)(BMi)  are  not  necessary 
to  provide  a  nexus  between  requiring  testing 
under  section  4(a)(1)(B)  and  congressional 
concern  for  health  and  the  environment. 

Furthermore,  CMA's  approach  would 
essentially  have  EPA  making  the  same 
finding  for  a  section  4  rule  as  for  a 
section  6  rule  —  a  requirement  that  the 
courts  have  repeatedly  rejected.  "(T]he 
level  of  certainty  of  risk  warranting  a 
section  4  test  rule  is  lower  than  that 
warranting  a  section  6  regulatory  rule" 
under  TSCA.  CMA  v.  U.S.  EPA  (Ref.  58 
at  979).  See  also  Ausimont  U.SA.  Inc. 
V.  EPA  (Ref.  66  at  95-^8).  (EPA's  burden 
is  to  demonstrate  not  fact,  but  doubt  and 
uncertainty,  in  order  to  require  testing 
under  section  4);  and  CMA  v.  U.S.  EPA 
(Ref.  58  at  984-988)  {EPA  need  not 
gather  information  to  make  a  reasonable 

Erediction  or  determination  of  riak 
afore  issuing  a  test  rule). 
EPA  now  t\mi8  to  addressing 
comments  regarding  the  individual 
components  of  its  findings  under 
section  4(a)(1)(B)  of  TSCA  in  support  of 
the  testing  rec^uirements. 

3.  Substantial  production.  EPA 
indicated  in  the  proposed  rule  that  all 
10  of  the  substancea  in  the  proposal  are 
produced  in  miantities  exceeding  12 
million  pounds  annually  (56  FR  9107. 
March  4, 1991).  Production  data 
reported  for  substances  listed  in  the 
TSCA  inventory  (presently  over  70.000 
entries)  indicate  that  only  4.8  percent  of 
the  listed  substances  have  production 
volumes  over  10  million  poimds. 
Qearly.  if  the  10  members  of  this  group 
of  solvents  are  produced  in  quantities 
greater  than  95  percent  of  the  other 
compoimds  listed  in  the  TSCA 
inventory,  EPA  believes  it  is  reasonably 
and  unambiguously  justified  in  making 
a  aection  4(a)(l)(B)(i)  finding  based  on 
substantial  production.  It  should  be 
noted  that  the  "B"  policy  specifies  that 
1  million  poimds  be  established  as  the 
substantial  production  threshold.  The 
production  volumea  of  all  10  substances 
in  this  rule  are  consistent  with,  and 
indeed,  well  above  the  threshold. 

4.  Substantial  human  exposure.  CMA 
and  its  Panels  (Refe.  3. 4. 6.  7,  and  9), 
DEMTG  (Ref.l3).  Dupont  (Ref.  15).  and 
Monsanto  (Ref.  17)  questioned  the  use 
of  gross  indicators  of  worker  exposure  to 
solvents,  namely  the  aize  of  the  affected 
workplace  population  and  the  presence 
of  these  solvents  in  consumer  products. 
as  EPA's  basis  for  making  its  TSCA 
section  4(a)(l)(B)(i)  findings  in  support 
of  the  testing  requirements.  The 
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commenters  maintained  that  the 
findings  should  place  a  greater 
emphasis  on  intensity,  ouration.  and 
firaquency  of  exposure  in  determining 
neurotoxic  potential.  CMA  and  the 
manufectureis  maintained  that  a  large 
number  of  exposed  workers  in  itself 
does  not  constitute  substantial  exposure 
to  support  a  section  4(a)(1)(B)  fijiding. 

EPA  believes  that  the  exposure 
parameters  of  intensity,  duration  and 
frequency  are  more  relevant  to  a  finding 
of  "significant"  exposure,  than  to  a 
finding  of  "substantial"  exposure. 
Although  EPA  did  not  make  a  finding  of 
"significant"  exposure,  it.  nevertheless, 
considered  chemical/physical 
properties  which  would  contribute  to 
significant  exposure.  EPA  articulated  in 
the  proposed  rule  that  available  data  on 
the  vapor  pressure  of  these  substances 
was  of  major  concern  to  EPA  in  making 
iU  findings  because  inhalation  is  a 
major  route  of  exposiue  for  volatile 
organic  solventa  (56  FR  9111,  March  4, 
1991).  The  rule  also  stated  that  volatile 
organic  solventa  are  typically  small  (low 
molecular  weight)  molecules  which  may 
permit  a  second  major  route  of 
exposure,  skin  penetration,  llierefore, 
EPA  believes  that  it  has  explained, 
albeit  generally,  that  the  physical  and 
chemical  properties  and  uses  of  these 
solventa  contribute  to  human  exposure. 

EPA  also  believes  that  it  cleariy 
articulated  in  the  proposed  rule  ita 
rationale  for  interpreting  the  term 
"substantial  human  exposure"  to  refer 
to  "widespread  human  exposure"  or 
"exposure  to  a  large  number  of  people" 
within  the  meaning  of  TSCA  section 
4(a)(l)(B)(i)(n).  (56  FR  911fr-9111. 
March  4, 1991).  In  the  proposed  rule, 
EPA  foimd,  using  low-range  estimates, 
that  172,000  workers  and  3.7  million 
consumers  are  potentially  exposed  to 
each  of  the  organic  solventa  subject  to 
this  test  rule.  High-range  estimates 
indicate  that  as  many  as  1.5  million 
workers  and  112  million  consumers 
may  be  exposed  to  these  substances  (56 
FR  9107.  March  4. 1991).  For  these 
reasons,  EPA  believes  that  it  has  met  ita 
burden  imder  TSCA  section 
4(a)(l){B)(i)(n)  to  demonstrate  that  there 
is  OT  may  be  substantial  human 
exposure  to  each  of  the  organic  solventa 
suDJect  to  this  rule. 

CMA  contends  that  both  the  National 
Occupational  Exposure  Survey  (NOES) 
and  D>A's  own  consumer  product 
survey,  on  which  a  finding  of 
substantial  human  exposure  was  based, 
are  flawed.  This  position  was  shared  by 
CMA's  Panels  (ReCs.  4, 6,  7  and  9),  Dow 
(Ref.  14),  DuPont  (Ref.  15),  DEMTG  (Ref. 
13).  AIHC  (Ref.  1).  BASF  (Ref.  2).  Kodak 
(Ref.  16),  and  Monsanto  (Ref.  17). 
CMA's  Acetone  Panel  (Ref.  4) 


commented  that  EPA's  consumer  usage 
and  product  surveys  greatly 
overestimate  both  the  number  of 
producta  which  contain  acetone  and 
human  exposure  to  it  Thta  position  was 
also  held  by  CMA's  Ketones  Panel  (Ref. 
7)  for  methyl  isobutyl  ketone,  and  by 
CMA  (Ref.  3)  for  all  10  substances 
discussed  in  the  proposed  rule. 

EPA  does  not  agree  that  ita  reliance  on 
the  NOES  and  consumer  usage  and 
product  surveys  for  ita  analysta  of 
human  exposure  to  the  organic  solventa 
was  unreasonable.  The  NOES, 
conducted  in  1981  to  1983.  was  based 
on  field  surveys  of  4,490  facilities  that 
served  as  a  statistical  sample  of  virtually 
all  workplace  environmenta,  except 
mining  and  agriculture,  in  the  United 
States  where  8  or  more  persons  are 
employed.  Based  on  these  samples,  the 
numbers  of  persons  nationwide  who  are 
potentially  exposed  to  different 
substances  were  estimated.  Substances 
in  trade  name  producta  were  also 
included.  No  information  was  obtained 
on  actual  or  potential  concentrations  of 
substances  at  potential  worker  exposure 
sites  (Ref.  61).  Therefore,  the  NOES  data 
is  not  intended  to  be  an  exact 
determination  of  worker  exposure  to  a 
chemical  compound  in  a  quantitative 
sense;  rather,  it  is  intended  as  an 
estimate  of  potential  human  exposure  to 
the  test  substances  in  the  workplace. 
This  information  is  a  valid  basis  for,  and 
is  relevant  to  a  determination  that 
testing  of  these  substances  under  TSCA 
section  4  ta  warranted.  While  EPA  has 
acknowledged  that  there  may  be 
sampling  errors  in  the  NOES  survey, 
EPA  disagrees  with  the  implication  that 
the  survey  is  of  little  value  in 
determining  occupational  exposure 
relative  to  other  substances  used  in 
commerce  for  purposes  of  TSCA  section 
4(a)(l)(B)(i).  According  to  the  NOES 
survey,  at  least  172,000  and  as  many  as 
1,510,107  workers  are  exposed  to  each 
of  the  organic  solventa  (56  FR  9107. 
March  4. 1991)  subject  to  this  rule. 
Although  the  exact  numerical  value  of 
NOES  estimates  may  be  questioned. 
EPA  believes  that  the  range  of  potential 
exposures  is  a  sufficient  basis  for 
concern  under  TSCA  section 
4(a)(l)(B)(i).  In  addition,  the  potential 
for  occupational  exposure  to  these 
solventa  is  consistent  %vith  EPA's  "B" 
policy  which  specifies  that  the 
threshold  criterion  for  substantial 
worker  exposure  be  1,000  workers  (58 
FR  28736,  May  14, 1993).  In  fact,  this 
substantial  worker  exposure  threshold  is 
clearly  exceeded  by  all  of  the  solventa 
subject  to  this  test  rule.  Therefore,  EPA 
concludes  that  there  is.  or  may  be. 


substantial  woricsr  exposure  to  these 
compounds. 

In  the  proposed  rule.  EPA  indicated 
that  each  of  the  solventa  was  present  in 
from  1  to  51  consumer  producta.  and 
that  their  formulations  nad  wridespread 
use  in  industry  (56  FR  9107.  Man±  4. 
1991).  EPA  also  notes  that  human 
exposure  estimates  bom  ita  consumer 
product  survey,  which  incorporated  a 
depee  of  uncertainty  as  to  the  range  of 
values  reported  in  the  estimates, 
indicated  that  3.7  to  112  million 
consumers  were  potentially  exposed  to 
each  of  the  individual  solventa  (Id.). 
These  estimates  also  clearly  exceed 
EPA's  threshold  of  10,000  consumers  as 
ita  criterion  for  a  substantial  human 
exposure  finding  (58  FR  28736,  May  14, 
1993).  From  data  contained  in  their  own 
submissions,  manufacturers  (Refi.  9c, 
9h  and  10b)  and  CMA  (Refs.  7f,  7i  and 
7j)  have  indicated  that  the  solventa 
contained  in  the  proposed  rule  are 
widely  present  in  commercial  producta. 
Also,  based  on  the  solventa'  presence  in 
numerous  chemical  formulations,  CMA 
(Ref.  3)  commented  that  compliance 
with  the  export  notification  requirement 
under  section  12(b)  of  TSCA  would  be 
burdensome  for  thousands  of 
formulators.  This  comment  by  CMA 
indicates  that  the  solventa  are  present  in 
producta  produced  by  thousands  of 
formulators  and  that  EPA's  estimates  of 
consumer  exposure  have  a  sound  basis. 

EPA  concludes  that  both  worker  and 
consumer  exposure,  as  described  by 
NOES  data  and  the  consumer  product 
usage  survey  respectively,  are  consistent 
with  a  section  4(a)(l)(B)(i)(II)  finding  by 
indicating  that  there  is,  or  may  be, 
substantial  human  exposure.  Both 
worker  and  consiuner  exposure 
estimates  far  exceed  the  "B"  finding 
threshold  criteria.  EPA  believes  that 
potential  exposure  to  as  many  as  1.5 
million  workers  and  112  million 
consumers  (56  FR  9107,  March  4, 1991), 
which,  as  indicated  by  the 
manufacturers  own  commenta,  may  be 
imderestimated.  fulfills  the  spirit  and 
intent  of  TSCA  section  4(a)(1)(B). 

5.  Substantial  environmental  release. 
The  CMA  Panels  (Refs.  4. 6,  7  and  9) 
commented  that  Toxics  Release 
Inventory  (TRI)  release  data  are  not 
sufficient  to  establish  if  a  compound 
"enters  the  environment"  within  the 
meaning  of  TSCA  section  4.  While  they 
agreed  %vith  the  quantities  of  solventa 
dted  as  released  to  the  atmosphere,  they 
argued  that  atmospheric  release  of  a 
substance  does  not  in  itself  constitute 
"entry"  into  the  environment  as 
required  by  section  4(a)(1)(B).  They 
supported  this  argument  with 
atmospheric  modeling  resulta  which 
indicated  that  fenceline  concentrations 
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of  the  lolvents  are  below  occupational 
exposure  guidelines  (Reb.  4  and  7). 
CMA  also  commented  that  EPA  should 
look  at  other  factors,  such  as 
environmental  fate  and  persistence, 
rather  than  release  and  monitoring  data 
alone  (Rei  9). 

The  TRI  was  mandated  by  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  ^PCRA)  enacted  by 
Congress  in  October  1986  snd  requires 
certain  manufscturars,  processors,  and 
users  to  report  to  EPA  and  the  States  the 
amovints  of  spproximstely  300 
chemicals  and  categories  of  chemical 
compounds  that  they  release  directly  to 
air,  water,  or  land,  or  that  they  transfer 
to  off-site  facilities.  These  data  must  be 
compiled  into  an  annual  inventory 
avaiMble  to  the  public  in  a 
computerized  database.  While  not  all 
indurtrial  producers,  importers, 
processors,  and  users  are  required  to 
report  (e.g.,  minimum  volume 
production/use  requirements),  the 
inventory  is  s  valuable  resource  in 
assessing  releases  (Ref.  65). 

In  the  proposed  rule,  EPA  made 
substantial  release  findings  for  four  of 
the  solvents,  acetone.  1-butanol,  2* 
ethoxyethanol.  and  methyl  isobutyl 
ketone,  each  of  which  were  found  to 
have  been  released  into  the  environment 
in  quantities  exceeding  1  million 
pounds  per  year  (56  FR  9108  and  9111. 
March  4. 1991).  The  proposed  rule  also 
indicated  that  9  of  the  solvents  have 
been  detected  in  air,  drinking  water, 
disposal  sites,  effluent,  ground  water, 
and  surface  water  samples,  and  points 
out  that  3  of  the  4  solvents  for  whidi  a 
substantial  release  finding  was  made 
were  in  the  top  25  TRI  chemicals 
emitted  into  the  air  in  1987  (56  FR  9108, 
March  4, 1991). 

EPA  does  not  agree  with  the  CMA 
Panels  that  use  of  TRI  environmental 
release  information  to  support  a  finding 
under  TSCA  section  4  is  not 
appropriate,  or  that  large  releases  of  a 
compound  do  not  necessarily  constitute 
entry  into  the  environment  imder 
section  4(8)(l)(B)(i)(I).  Under  TSCA 
section  4(a)(l)(B)(i),  a  finding  can  be 
made  if,  given  substantial  production,  a 
substance  enters,  or  may  reasonably  be 
anticipated  to  enter,  the  environment  in 
substantial  quantities  (Ref.  27).  EPA 
believes  that  it  is  reasonable  to  interpret 
the  phrase  "enters  the  environment  in 
substantial  quantities"  to  refer  to  large 

auantities  of  releases  of  a  chemical  into 
le  environment.  CMA's  arguments 
notwithstanding,  EPA  believes  that  the 
statutory  language  and  legislative 
history,  which  are  silent  as  to 
consideration  of  quantities  released 
versus  the  conc«itrations  which  result 
from  these  releases  in  making  the 


determination  that  a  chemical  "enters 
the  environment",  do  not  compel  EPA 
to  adopt  a<lifiBrent  (i.e.,  CMA's) 
interpretation  of  TSCA  section 
4(a)(l)(B)(i)(I): 

In  these  circumsUncss.  Congreu  is 
deemed  to  have  implicitly  delegated  to  the 
EPA  the  power  to  define  or  Interpret 
"•ubetantial,**  and  we  will  sustain  the 
agency's  interpretation  as  long  as  it  is 
rational  and  consistent  with  the  statutory 
scheme  and  the  legislative  history. 

CMA  V.  EPA  (Ref.  26  at  354).  The  Court 
also  stated  that  EPA  "has  considerable 
latitude  in  defining  and  interpreting 
'substantial'  as  it  is  used  in  clauses  (I) 
and  (n)  of  section  4(a)(l)(BKi)"  and  that 
EPA  is  "not  obliged  to  adopt  or  take  into 
account  a  specific  criterion  (such  as.  for 
example  only,  persistence  after  entry)" 
when  interpreting  and  making  a  finding 
under  section  4  (Ref.  26  at  359  and  360). 
As  explained  in  the  proposed  rule  (56 
FR  9110-9111,  March  4, 1991),  EPA 
believes  that  substances  that  are 
released  into  the  environment  in 
millions  of  pounds  annually  must  be 
considered  to  "enter  the  environment  in 
substantial  quantities"  within  the 
meaning  of  TSCA  section  4(a)(l)(B)(i)(I). 
Furthermore,  this  is  consistent  with  the 
recently  published  "B"  policy  which 
specifies  an  environmental  release 
threshold  of  1  million  pounds  aggregate 
annual  release  (58  FR  28736,  May  14. 
1993).  In  fact,  the  release  data  and 
exposure  estimates  found  in  this  rule  far 
exceed  the  thresholds  for  making  "B" 
findings  that  EPA  articulated  in  the 
proposed  rule  and  specified  in  the  "B" 
policy.  By  reasonable  interpretation  of 
TSCA  section  4(a)(l)(B)(i),  EPA  believes 
these  substances  meet  the  definition  of 
potential  substantial  release  and/or 
exposiue. 

One  CMA  Panel  (Ref.  9)  commented 
that  EPA  should  consider 
environmental  fate  and  persistence 
when  determining  the  extent  to  which 
a  substance  enters  the  environment, 
while  other  CMA  Panels  challenged 
"entry  into  the  environment"  by 
providing  fenceline  concentrations  of 
solvents  predicted  by  air  dispersion 
modeling  studies  at  several  industrial 
sites  (Refs.  4  and  7).  While  EPA  agrees 
that  many  of  the  factors  CMA  has  urged 
the  Agency  to  consider  when  making  its 
section  4(a)(l)(B)(i)(I)  finding  are  useful 
in  exposure  assessment,  EPA  does  not 
believe  that  it  is  required  to  consider 
them  in  each  and  every  case.  However, 
it  should  be  noted  that  where  sufficient 
fate  and  toxicity  data  are  available,  EPA 
analyzes  the  data  to  determine  whether 
the  data  are  adequate  to  reasonably 
determine  or  predict  the  effects  of  the 
substance  and  whether  further  testing  is 


necessary.  Consequently,  EPA  always 
welcomes  exposure  infonpation  of  the 
type  CMA  ui^ges  it  to  consider. 

£PA  did  consider  air  dispersion 
modeling  studies  submitted  by  CMA 
which  confirmed  that  millions  of 
pounds  of  solvents  were  released 
annually.  CMA  contended,  however, 
that  these  studies  demonstrate  that  the 
solvents  do  not  "enter  the  environment 
in  substantial  quantities"  because 
predicted  short-term  and  annual  average 
concentrations  of  the  solvents  would  m 
at  less  than  the  allowable  occupational 
exposure  limits.  While  EPA  believes 
there  is  merit  in  utilizing  data  on 
environmental  persistence  and 
atmospheric  modeling  to  estimate 
human  exposure.  EPA  disagrees  with 
the  contention  that,  under  section 
4(a)(1)(B),  a  solvent  will  not  "enter  the 
environment"  when  there  are  over  a 
million  pounds  of  aggregate  annual 
releases  of  the  substance  based  solely  on 
modeling  studies  which  point  only  to  a 
low  average  fenceline  concentration. 
These  fenceline  concentrations  are 
typically  modeled  for  ground  level  and 
they  give  no  indication  of  what  levels 
may  exist  at  higher  altitudes.  Moreover. 
TSCA  section  4(a)(1)(B)  considera 
quantities  released  and  not  the 
concentration  whidi  results  from  these 
releases. 

EPA  also  notes  that  consistency  with 
the  occupational  exposure  guidelines 
does  not  guarantee  that  all  issues  related 
to  exposure  to  the  substance  have  been 
resolved.  These  guidelines  were 
developed  to  protect  healthy  workers 
exposed  for  8  hours/day.  5  days/week, 
and  are  not  necessarily  protective  of  the 
general  population,  which  contains  both 
the  veiy  young  and  very  old  as  well  as 
individuals  with  varying  health 
problems  and  sensitivities,  exposed 
continually  for  24  hours  per  day. 
Therefore,  EPA  believes  the  modeling 
studies  submitted  by  the  manufacturers 
do  not  negate  a  substantial  release 
finding. 

Other  studies  submitted  during  the 
comment  period  documented  that  some 
of  the  solvents  are  used  in  coatings, 
adhesives,  nail  polish,  and  printing  inks 
(Refs.  7f,  7i,  8c  and  9a).  For  products  of 
this  type  which  dry  or  cure  over  time, 
EPA  believes  that  volatilization  of  the 
solvent  to  the  atmosphere  is  often  an 
intended  outcome  of  its  use.  For 
solvents  such  as  n-butyl  acetate,  of 
which  157,824,450  pounds  are  used  in 
coatings  (56  FR  9106,  March  4, 1991), 
these  types  of  releases,  although 
unreportable  under  EPCRA,  may  make* 
considerable  contribution  to  total 
environmental  releases.  In  the  case  of  n- 
butyl  acetate,  EPA  believes  it  may  have 
underestimated  environmental  release. 
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In  conclusion,  EPA  does  not  agree 
that  a  TSCA  secUon  4(a)(l)(B)(i)(I) 
finding  is  unjustified,  or  thatrelease 
data  does  not  qualify  for  a  finding  of 
entry  into  the  environment.  EPA  does 
not  believe  that  the  arguments  provided 
through  public  comment  refute  the  data 
or  rationale  provided  in  this  rule  or  the 
proposed  rule  in  support  of  its  "B" 
finding.  In  addition,  EPA  believes  that 
it  has  rationally  explained  its  decision 
in  promulgating  this  rule,  and  therefore, 
has  adhered  to  the  directives  of  the  Fifth 
Circuit  Court  of  Appeals  in  its  cumene 
decision. 

C  TSCA  Section  4(aXlHA)  Finding 

CMA  (Ref.  3)  commented  that  EPA 
failed  to  conduct  an  adequate  exposure 
analysis  to  support  a  section  4(a)(1)(A) 
finding  under  TSCA.  According  to 
CMA,  this  analysis  needs  to  relate 
exposure  scenarios  to  toxicologic 
concerns  by  identifying  the  duration, 
level,  and  scope  of  human  exposure, 
and  determining  whether  an 
unreasonable  risk  would  occur  under 
these  exposure  conditions.  CMA 
contends  this  analysis  is  needed  to  meet 
the  mandates  of  a  D.C.  Circuit  Court  of 
Appeals  decision  in  CMA  v.  EPA  (Ref. 
58){"EHA  case")  that  the  Agency  needs 
to  have  a  more-than-theoretical  basis  for 
determining  that  [the  substance]  may 
present  an  unreasonable  risk  before  it 
can  require  testing  under  TSCA  section 
4(a)(1)(A).  CMA's  Panels  (Refs.  4.  7  and 
9)  and  Du  Pont  (Ref.  15)  provided 
similar  comments  to  those  of  CMA 
along  with  substance-  specific 
comments  on  the  section  4(a)(1)(A) 
findings  which  will  be  addressed  later 
in  this  response. 

EPA  beneves  that  it  has  clearly 
demonstrated  in  this  rule  that  it  has  a 
more-than-theoretical  basis  for 
determining  that  exposure  to  these 
solvents  may  present  an  unreasonable 
risk.  The  high  release  to  the 
environment,  large  production,  presence 
in  consumer  products,  and  relatively 
high  vapor  pressure,  taken  together, 
provide  the  basis  for  a  finding  of 
potential  human  exposure  in  support  of 
the  testing  required  by  this  rule. 
Furthermore,  EPA  believes  the  type  of 
data  and  analysis  that  the  commenters 
would  like  EPA  to  perform  before 
requiring  testing  is  not  generally 
available  and  very  resource  intensive  to 
generate,  and  is  far  more  justified  when 
EPA  is  considering  regulation  of  a 
substance  under  section  6  of  TSCA 
rather  than  testing  under  section  4.  In 
addition,  EPA  provided  monitoring  data 
from  various  media  for  nine  of  the 
solvents;  four  of  the  solvents,  acetone, 
diethyl  ether,  ethyl  acetate,  and  isobutyl 
alcohol,  were  detected  in  drinking  water 


(56  PR  9108,  March  4, 1991).  EPA 

further  contends  that  for  the  substances 
for  which  section  4(a)(1)(A)  findings 
were  made,  although  the  (primarily 
acute)  data  discussed  in  the  proposed 
rule  show  that  these  solvents  are 
potential  neurotoxins,  these  studies  are 
inadequate  to  estimate  the  risk  from 
long-  term,  low-level  exposure.  Such 
data  that  are  suggestive  of  an  adverse 
effect  are  adequate  to  support  a  TSCA 
section  4(a)(1)(A)  "may  present  an 
unreasonable  risk"  finding. 

According  to  the  D.C.  Qrcuit  in  the 
EHA  case,  EPA  need  not  demonstrate 
fact,  but  rather  "doubt  and  uncertainty," 
in  order  to  support  a  "may  present  an 
imreasonable  risk"  finding  under  TSCA 
section  4(a)(1)(A)  (Ref.  58  at  992).  In 
light  of  the  exposure  and  hazard 
information  it  has  presented  and 
considered,  EPA  believes  that  it  has 
rationally  articulated  its  basis  for 
making  a  section  4(a)(1)(A)  finding  in 
support  of  the  testing  required  by  this 
rule. 

In  Units  n.E  through  K  of  this 
preamble,  which  discuss  specific 
substance  issues,  additional  studies 
submitted  during  the  comment  period 
are  reviewed  to  determine  if  there  now 
are  adequate  data  to  define  the  potential 
risk  from  exposure. 

D.  EPA's  Data  Analysis 

CMA  (Ref.  3)  commented  that  testing 
should  not  be  required  because  risk 
assessment  and  risk  management 
decisions  can  be  made  with  existing 
data.  CMA  contended  that  it  is 
unreasonable  for  EPA  to  rely  on  the 
current  TSCA  neurotoxicity  test 
guidelines,  which  are  of  recent  vintage 
and  have  not  yet  been  validated  as  a 
standard  for  determining  the  quality  of 
existing  studies,  as  the  ImsIs  for  finding 
existing  studies  insufficient.  CMA 
further  maintained  that  although  EPA 
used  the  TSCA  neurotoxicity  guidelines 
to  determine  if  a  study  is  inadequate  to 
assess  a  substance's  neurotoxic  effects. 
EPA  used  existing  studies  that  did  not 
follow  the  guidelines  to  support 
concerns  for  the  neurotoxic  effects  of 
chemicals  in  making  a  section  4(a)(1)(A) 
finding.  CMA  commented  that  if  EPA  is 
going  to  use  the  TSCA  guidelines  as  a 
measure  of  adequacy,  Q>A  should  use 
the  guidelines  in  all  aspects  of  its  testing 
decisions  and  not  use  studies  that  do 
not  meet  the  guidelines  to  support 
4(a)(1)(A)  findings.  AIHC  (Ref.  1)  and 
Dow  (Ref.  14)  submitted  similar 
comments.  CMA's  Ketone  Panel  (Ref.  7) 
endorsed  AIHC's  comments. 

EPA  disagrees  with  CMA.  Preliminary 
data  which  indicate  concerns  for 
hazards  posed  by  a  substance  (or  a  class 
of  substances)  are  exactly  the  type  of 


information  EPA  should  use  to  make  its 
section  4(a)(1)(A)  "may  present  an 
unreasonable  risk"  finding  under  TSCA. 
CMA's  comment  suggests  that  EPA 
should  never  use  such  data  (and 
consequently,  be  unable  to  require 
testing),  or  alternatively,  that  EPA  use 
such  "insufficient  data"  as  the  basis  for 
evaluating  neurotoxic  potential  and 
making  regulatory  decisions.  Neither  is 
a  reasonable  interpretation  of  TSCA. 
TSCA  section  4  was  intended,  and 
should  be  used  to  develop  data  through 
testing.  These  data  may  then  be  used  to 
make  regulatory  decisions  under  TSCA 
section  6. 

EPA  agrees  that  if  there  are  adequate 
neurotoxicity  data  for  risk  assessment 
cmd  risk  management,  then  additional 
testing  should  not  be  required.  It  is 
essential,  however,  that  the  data  are 
adequate  for  the  intended  purpose. 
Some  risk  assessments  have  been 
performed  using  less  than  fully 
adequate  data;  however,  even  though  a 
risk  assessment  is  then  available,  this 
does  not  preclude  the  potential  need  for 
additional  testing  if  the  uncertainty  in 
the  risk  assessment  is  unacceptably 
large  for  risk  management  decisions. 
EPA  used  scientific  judgement  in 
addition  to  the  TSCA  guidelines  in 
evaluating  existing  data,  utilizing  a 
weight-of-evidence  approach  in 
addition  to  an  individual  study 
evaluation.  Thus,  it  is  sometimes 
possible  that  a  group  of  studies,  each  of 
which  would  individually  be  judged 
inadequate,  would,  when  considered 
together,  yield  enough  information  to 
characterize  the  toxicity  of  a  substance. 
Existing  data  were  reviewed  and 
considered  adequate  for  4  of  the  14 
substances  considered  in  developing  the 
proposed  rule  and  a  decision  was  made 
not  to  require  testing  of  these  4  (ethanol. 
methyl  ethyl  ketone,  toluene,  and 
xylenes). 

Comments  on  existing  data  related  to 
specific  substances  are  discussed  in 
Units  HE,  II.F,  and  D.H  through  II.K  of 
this  preamble. 

E.  Tetrahydrofuran 

BASF  (Ref.  2)  commented  that 
tetrahydrofuran  (THF)  exposure  needs 
to  be  more  accurately  evaluated  for 
workers  and  consumers  in  terms  of  level 
and  duration  of  exposure.  BASF 
maintained  that  there  is  some  evidence 
that  occupational  exposure  is  much  less 
than  applicable  exposure  guidelines  and 
that  consumer  exposure  will  be  limited 
by  both  the  fiequency  of  use  of 
consumer  products  containing  THF  and 
the  concentration  of  the  solvent  therein. 
BASF  also  noted  that  the  exposure  to 
the  general  public  through 
environmental  releases  via  effluent  and 
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sur&oe  waters  will  not  be  significant  as 
monitoring  data  indicate  that  cunent 
THF  coDcentiatians  are  much  less  than 
the  Maximum  Allowable  Qnoentration 
(M.A.C)  of  watsr  class  I  used  in  the 
productian  of  drinking  water. 

While  EPA  sgrsesv^th  BASF  that 
there  are  some  uncertainties  in  the 
estimates  of  consumer  exposure  to  this 
snd  other  solvents,  these  uncertainties 
were  allowed  far  by  providing  s  range 
of  consumer  exposure,  as  noted  in  Unit 
II.B.4  of  this  preamble.  EPA  also 
believes  the  level  of  uncertainty  does 
not  eliminate  the  besis  for  the  Agency's 
finding  of  potential  substantial  human 
exposure  to  THF.  Furtherm<H«.  EPA 
believes  that  NOES  data  sre  a  valid 
indication  of  potential  substsntial 
woriier  exposure  to  s  substance.  EPA 
notes  that  IKSES  daU  for  THF  exceed 
the  1,000  woricer  threshold  specified  in 
the  "B"  poUcy  (58  FR  28736.  May  14. 
1993). 

BASF  contends  that  the 
environmental  fata  and  persistence  of 
THF  should  be  considered  when 
estimating  human  exposure  for  TSCA 
section  4(aMl)(B)  purposes.  In  essence, 
BASF  wrould  require  EPA  to  undertake 
a  risk  assessment  before  making  its 
finding  under  TSCA  section  4(aHl)(B). 
However,  as  was  recomized  by  both  Uie 
court  in  ChiA  v.  EPA  U^ef.  26  at  347)  and 
by  CMA  (Ref.  3  st  17).  section  4(aKl)(B) 
authorizes  EPA  to  require  testing  even 
without  s  finding  that  a  substance  may 
present  sn  unreasonable  risk  of  health 
or  environmental  injury.  Furthermore, 
the  mvironmental  bte  and  persistence 
analysis  urged  by  BASF  is  not  relevant 
for  determining  occupational  exposure 
where  exposxire  will  occur  due  to  a 
definable  release  source,  typically  in 
close  proximity  to  the  worker  such  that 
degradative  processes  will  not  be 
operative  and  significant.  For  these 
reasons,  EPA  believes  that  potential 
substantial  occupational  and  consumer 
exposure  to  THF  evidenced  by  the 
NOES  and  consumer  usage  data  is 
sufficient  to  support  a  TSCA  section 
4(a)(l)(B)(i)(n}  finding  for  THF. 

Concerning  the  relationship  between 
potential  human  exposure  and  the 
existing  regulatory  standards  for  THF. 
EPA  notes  that  the  standards  for  THF 
have  been  established  in  the  absence  of 
any  neurotoxicity  data  for  this  substance 
and  may  not  be  protective  if 
neurotoxicity  proves  to  be  a  sensitive 
toxicologic  endpoint  for  THF.  As  BASF 
noted,  there  are  no  neurotoxicity  test 
data  available  on  THF;  therefcwe  EPA 
believes  testing  is  necessary  to  develop 
such  data. 

BASF  dted  one  acute  study  by 
Katahira  (Ref.  2a).  two  subchronic 
studies  by  Katahira  (Ret  2b)  and 


Chhabra  et  al.  (Ref.  2c).  and  one 
developmental  toxicity  study  by  Mast  et 
al.  (Ref  2d),  which  BASF  believed 
provided  some  indication  of  the 
neurotoxic  potmtial  of  THF.  In 
addition.  BASF  noted  that  there  is 
currently  a  2-year  study  in  mice  and 
rats  in  progress  under  the  National 
Toxicology  Propam  (NTP)  which  may 
provide  a  good  indication  of  neurotoxic 
potential. 

EPA  obtained  and  reviewed  the  dted 
studies  (Ref  SO).  Although  the 
subchronic  study  by  Katahira  et  al.  (Ref 
2b)  made  no  mention  of  central  nervous 
system  (CNS)  effects,  the  other  studies 
(Re£i.  2a.  2c  and  2d)  reported  some  CNS 
effects  despite  the  design  of  these 
studies  wbdch  could  detect  only  gross 
signs  of  neurotoxidty.  The  2-year  study 
underway  in  mice  and  rats  by  NTP  is 
also  not  designed  to  permit  sensitive 
measiires  of  neurotoxidty  and  would 
not  satisfy  EPA's  neurotoxidty  data 
needs  for  THF.  EPA  believes  that  the 
detection  of  some  CNS  effects  by  these 
studies  supports  the  need  for  the 
additional  neurotoxidty  testing 
spedfied  in  this  rule:  however.  EPA 
does  not  believe  that  the  available 
studies,  Xaksn  as  a  whole,  are  suffident 
for  risk  assessment  purposes. 

F.  Acetone 

CMA's  Acetone  Panel  (Ref  4) 
commented  that  EPA  has  not  justified 
its  finding  that  releases  to  the 
environment  of  acetone  or  human 
exposure  to  acetone  are  substantial 
%vithin  the  meaning  of  TSCA  section 
4(a)(1)(B).  The  Panel  asserted  that  a 
finding  of  substantial  environmental 
release  based  on  TRI  data  alone  is  not 
suffident.  They  noted  that  EPA  has  not 
analyzed  the  likely  level  of  hiunan 
exposure  from  expected  airborne 
concentrations  of  acetone  beyond  sites' 
boimdaries,  nor  considered  levels, 
frequency,  or  duration  of  consimier 
exposures.  The  Panel  submitted 
airoome  dispersion  models  to  support 
this  point,  llie  Panel  also  contended 
that  EPA's  consumer  usage  siuvey  does 
not  characterize  the  nature  and  extent  of 
exposiire  to  acetone  from  the  use  of 
products  in  which  it  is  contained,  and 
that  the  data  in  the  NOES  survey  do  not 
provide  a  reliable  basis  for  estimating 
the  number  of  workers  exposed  to  a 
substance. 

EPA  does  not  agree  with  CMA's 
Acetone  Panel  that  environmental 
releases  of  acetone  are  not  substantial 
within  the  meaning  of  TSCA  section 
4(a)(1)(B).  Section  4(a)(1)(B)  of  TSCA 
indicates  that  a  finding  can  be  made  if 
a  compoimd  enters,  or  may  reasonably 
be  antidpated  to  enter,  the  environment 
in  substantial  quantities.  The  statutory 


language  makes  no  mention  of 
concentrations  which  may  result  as  a 
consequence  of  these  releases.  In  the 
propoeed  rule,  annual  release  of  acetone 
was  listed  as  195  million  pounds  for 
1087  (56  FR  9108.  March  4. 1991). 
According  to  TRI  data  for  1989. 
205.019,698  poimds  of  acetone  were 
released  to  the  environment,  of  which 
199.209,247  pounds  were  released  to 
air,  1,020,255  pounds  were  discharged 
to  water,  and  4,526.483  pounds  were 
injected  tmderground  (Ref  29).  For  the 
reasons  set  forth  in  the  proposed  rule 
(56  FR  9110-9111.  March  4, 1991)  and 
in  Unit  II.B.5  of  this  preamble,  EPA 
believes  that  annual  releases  of  over  195 
million  pounds  of  acetone  to  the 
environment  are  "substantial"  within 
the  meaning  of  TSCA  section 
4(a)(l)(B)(i).  In  addition,  as  indicated  in 
the  proposed  rule,  acetone  is  one  of  the 
top  25  chemicals  emitted  to  the  air 
according  to  the  TRI  data. 

The  computer  modeling  studies 
submitted  by  the  manufacturers  indicate 
that  fsnceline  atmospheric 
concentrations  of  acetone  were  below 
established  occupational  exposure 
guidelines.  However,  this  information 
does  not  negate  the  fact  that  substantial 

auantities  of  acetone  are  released  into 
le  environment.  Although  the 
modeling  studies  may  predict  that  24- 
hour  concentrations  are  less  than 
established  exposure  guidelines,  these 
guidelines  are  oased  on  an  8-^our  work 
day  and  are  not  meant  to  protect  from 
continuous  24-hour  exposure. 
Moreover,  since  the  guidelines  are  based 
upon  a  limited  set  of  test  data,  they  may 
be  inadequate  to  protect  all  workers  or 
the  general  population  from  the 
potential  health  effects  of  chronic 
environmental  exposure  to  acetone.  EPA 
believes  that  releases  of  acetone  as  high 
as  37,870  pounds  per  day,  a  value 
utiliziad  in  one  of  the  modeling  studies 
(Ref.  4.  Appendix  C,  Hoechst  Celanese, 
Narrows,  Viiginia).  released  every  day, 
represents  an  emission  resulting  in 
substantial  entry  into  the  environment 
for  just  that  single  fadlity.  EPA  notes 
that  this  fodlity  alone  exceeds  the 
threshold  for  substantial  environmental 
release  of  1  million  poimds  annually  (58 
FR  28736.  May  14, 1993).  EPA 
concludes  that  TRI  release  data  and  the 
individual  site  emission  data  submitted 
by  the  Panel  both  support  an 
environmental  release  finding  under 
section  4(a)(l)(B)(i)(I)  of  TSCA. 

EPA  does  not  agree  with  the  Panel's 
comments  that  NOES  data  are  an 
inadequate  indication  of  potential 
occupational  esqxisure  to  acetone  for 
reasons  presented  in  Units  II.A  and 
ILB.4  of  this  preamble. 


UMI 
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The  Panel  also  indioetad  that  EPA't 
consumer  e>q>oBure  estimates,  baaed  on 
the  prasence  of  acetone  in  51  consumer 
products  (56  PR  9107,  March  4. 1991). 
do  not  consider  the  nature  and  extent  of 
exposure  to  acetone  from  use  of  the 
productSb  EPA  used  a  consumer  product 
usage  surrey  to  estimate  consumer 
exposure  to  acetone,  supporting  its 
findii^  of  substantial  human  exposure" 
under  section  4(aMl)(BXiMn)  with  3.7  to 
112  million  consumers  potentially 
exposed  per  product  While  EPA  does 
not  believe  that  it  is  required  to  consider 
all  of  the  factors  dted  by  the  Panel  in 
making  its  findings  under  section 
4(a)(lNBMi)(n).  EPA  did  consider  the 
product  use  characteristics  and  the 
physical/chemical  properties  of  acetone- 
EPA  indicated  in  the  proposed  rule  (56 
FR  9107.  March  4. 1991)  that  acetone 
has  a  high  vapor  pressure  (231.5 
mmHg).  whidi  along  with  its  small, 
nonpolar  structure,  will  fecilitate 
vaporization  and  alworption.  In 
addition,  EPA  discussed  how  the  use  of 
solvent-containing  products  by 
consumers  often  involves  close  contact 
with  the  product,  which  increases 
exposure  and  the  likelihood  of 
absorption  (Id.).  EPA  also  identified  51 
product  types  (including  spot  remover, 
furniture  polish,  engine  cleaner,  paint 
thinner,  spray  shoe  polish)  which 
contained  0.2  to  100  percent  acetone 
(Ref.  62).  The  use  of  such  products 
would  obviously  require  the  person  to 
be  in  close  contact  vnth  the  solvent.  As 
explained  in  Units  11.  A  and  II.B.4  of  this 
proamble,  EPA  believes  that  extensive 
analysis  of  exposure  parameters  is  very 
resource  intensive  and  considers  such 
en  effort  more  relevant  when  making  a 
finding  for  "significant"  exposure,  or 
when  conducting  a  comprehensive  risk 
assessment,  in  which  an  evaluation  of 
the  nature  and  extent  of  exposure  to 
acetone  would  be  done  wi&  the  many 
products  which  contain  it,  for  purposes 
of  considering  regulatory  action,  i.e., 
under  TSCA  section  6. 

CMA's  Acetone  Panel  (Ref.  4) 
commented  that  there  are  sufficient  data 
on  acetone  to  reasonably  predict  the 
potential  for  neurotoxicity.  These  data, 
the  Panel  contended,  are  of  the  same 
extent  and  quality  as  data  EPA  found 
sufficient  to  exclude  other  solvents  from 
this  proposed  rule.  In  addition,  the 
Panel  stated  that  existing  studies  on 
isopropanol.  a  chemical  which  rapidly 
metabolizas  to  acetone,  provide 
suffidant  evidence  that  acetone  does 
not  cause  adverse  irreversible  effects  to 
the  nervous  system.  The  Panel 
recommended  that  EPA  review  all  of  the 
available  data  before  finalising  the 
proposed  rule  and  provided  the. 


following  list  of  studies  for  EPA's 
review:  Bmckner  sod  Peterson  (ReL  Ss), 
De  Cesuniz  et  sL  (Ret  5b).  Diets  (Rsf. 
4a),  Camis  and  Wassermsn  (Ref.  5d). 
CardaetaL  (Rsf.  4b).  Geller  et  aL  (Rst 
4c).  Geller  et  aL  (ReL  4d).  Goldbera  et 
al.  (Ret  4e).  Ladefoged  and  PeibelUni 
(Ret  5f).  Udefoged  et  aL  (Rat  4f) 
Matsushita  et  al.  (Ret  4g).  Mavhew  and 
Morrow  (Ret  4h),  Misumi  and  Nagano 
(Ref.  5g),  Spenco-  et  aL  (Ret  4i),  Seeber 
et  al.  (Refe.  68a  and  68b).  and  Stewart 
et  al.  (Ret  68c). 

Although  EPA  agrees  that  isopropanol 
metabolizes  to  acetone,  a 
pharmacokinetics  study  (Ret  5h) 
submitted  by  CMA  showed  that 
unchanged  isopropanol  remains  in  the 
blood  for  up  to  9  hours  sftw  the 
exposure.  EPA  therefore  does  not  agree 
that  neurotoxidty  studies  on 
isopropanol  should  be  used  insteed  of 
sppropriate  studies  conducted  with 
acetone,  because  effacts  observed  during 
the  first  9  hours  could  be  due  to 
isopropanol  and  not  acetone.  Some 
unknoMms  that  also  preclude  the  use  of 
isopropanol  studies  include  a  lack  of 
clear  knowledge  of  the  tissue 
concentration  of  acetone  following 
administration  of  isopropanol, 
spedfically  in  potential  target  tissues, 
and  the  potential  for  any  metabolic 
interaction  bettveen  acetone  and 
isopropanol  vrhich  may  affiect  the 
metabolism  and  toxidty  of  acetone.  EPA 
believes  that  there  is  a  potential  for 
extensive  exposure  to  acetone,  and  thus 
to  be  assured  of  protecting  human 
health,  it  is  necessary  to  test  acetone 
itself. 

EPA  reviewed  the  additional  studies 
(Refs.  43,  4a  through  4i.  5a  through  5g, 
68a  through  68c)  provided  by  the  Panel 
and  identified  a  number  of  problems 
which  made  the  studies  inadequate  to 
satisfy  EPA's  neurotoxicity  data  needs 
for  acetone  (Refs.  50,  51  and  69).  The 
specific  problems  are  listed  in  Table  1, 
Unit  in.A.5  of  this  preamble,  and 
generally  indude  insufficient  test 
duration,  insuffident  description  of 
methods  and  results,  inadequate 
methods,  incondusive  results,  and  the 
evaluation  of  an  insufficient  number  of 
tissues  and  neurotoxicity  endpoints. 
Despite  the  major  limitations  of  these 
studies,  which  would  prevent  the  use  of 
the  data  in  a  neurotoxidty  risk 
assessment,  they  did  provide  additional 
evidence  that  acetone  can  affed  the 
nervous  system. 

CMA's  Acetone  Panel  (Ret  4) 
commented  that  the  three  studies  dted 
in  the  proposed  rule  do  not  support 
EPA's  oondusion  that  further  testing  is 
needed  imder  a  section  4(a)(1)(A) 
finding,  but  instead  support  the 
conclusion  that  acetone  should  be 


exduded  from  the  rule  becsuss  the 
quslity  snd  quantity  of  acetone 
information  is  superior  to  the  data 
presented  for  several  of  the  solvents 
exduded  from  the  proposed  rule.  EPA 
does  not  agree  with  the  Panel  that  the 
studies  dted  for  acetone  were  superior 
to  those  on  substances  exduded  from 
the  proposed  rule.  All  of  the  studies 
dted  for  acetone  demonstrsted  some 
neurotoxic  efhcts  of  acetone  while 
being  inadequate  to  fully  evaluate  the 
neurotoxicity  of  acetone  even  when  the 
data  from  all  of  the  studies  were 
evaluated  together.  The  study  by 
Bruckner  and  Peterson  (Ret  5a)  used  a 
short  exposure  period  of  only  3  houra 
and  the  results  were  presented  as 
average  scores  for  a  batteiy  of  five  tests, 
making  differentiation  of  effects  on 
motor  or  sensory  functions  impossible. 
Similarly,  the  study  by  Glowa  and  De«rs 
(Ret  5e)  used  s  short  exposure,  only  40 
minutes,  with  effects  noted  on  schedule- 
controlled  response  at  3,000  ppm  and 
above.  Although  the  Dick  et  al.  (Ret  5c) 
study  was  generally  well  conducted  In 
humans,  only  one  exposure  level  was 
used,  and  this  produced  an  effect.  As 
the  Panel  noted  in  its  comments,  there 
was  some  lack  of  consistency  in  this 
study  with  effects  observed  in  the  first 
session  but  not  in  the  second.  These 
data  indicate  that  acetone  has  a 
potential  to  affed  the  nervous  system, 
but  the  study  was  inadequate  to  assess 
these  effects  even  for  a  standard  6-hour 
acute  exposure.  EPA  contends  that  the 
above  studies  are  the  kind  that  fully 
,  support  a  section  4(a)(1)(A)  finding  and 
the  need  for  additional  data  to  assure 
the  protedion  of  human  health. 

EPA  therefore  concludes  that  human 
exposure  data,  in  terms  of  the  number 
of  people  potentially  exposed,  is 
sufficient  for  a  TSCA  sedion 
4(a)(l)(BJ(i)(ID  finding,  and  that  the 
available  date,  combined  with  the 
chemical/physical  properties  of  acetone 
and  the  use  characteristics  of  products 
containing  acetone  support  the  "risk" 
portion  of  the  sedion  4(a)(l)(A}(i) 
finding.  EPA  also  concludes  that 
available  data  also  support  an 
environmental  release  finding  under 
section  4(a)(l)(B)(i)(I).  EPA  notes  that 
any  one  of  these  findings  is  sufficient  to 
support  a  rule,  and  EPA  believes  that 
support  for  all  three  findings  provides 
further  impetus  for  promulgating  a  rule 
to  require  testing  of  acetone. 

G.  n-Amyi  Acetate 

CMA's  0x0  Process  Panel  (Ret  9) 
commented  thst  EPA  should  not  require 
the  testing  of  pure  n-amyl  acetate 
because  it  is  not  produced  in  or 
imported  to  the  United  Ststes.  The 
Panel  also  commented  thst  Union 
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Ciibid«  produces  a  technical  grade  amyl 
acetate  which  is  65  percent  n-amyl 
acetate  (Ref.  11)  ana  that  this  mixture 
should  be  tested  instead.  Union 
Carbide's  name  for  its  tedinical  grade  n- 
amyl  acetate  is  primary  amyl  acetate 
and  Union  Carbide  has  reprnted  its 
production  (in  excess  of  1  million 
poimds)  to  EPA  under  the  CAS  No.  of 
n-amyl  acetate  (Refs.  30-32).  CMA 
argued  that  because  the  production  and 
exposure  is  to  the  technical  grade  n- 
amyl  acetate,  that  it,  and  not  pure  n- 
amyl  acetate,  should  be  the  test 
subrtance.  Union  Carbide  stated  that  it 
participated  in  the  development  of  and 
endoTMd  CMA's  comments. 

EPA  agrees  with  CMA  and  Union 
Carbide  and  has  accepted  their 
recommendation  to  test  the  technical 
grade  n-«myl  acetate.  This  rule  specifies 
that  the  percent  n-amyl  acetate  in  the 
test  sub^ance  must  be  re(»esentative  of 
the  technical  grade  and  will  be  selected 
by  the  test  sponsor.  Because  EPA 
proposed  that  manufacturers  and 
processors  of  n-amyl  acetate  other  than 
as  an  impurity  are  subject  to  this  rule. 
Union  Carbide  is  subject  to  this  rule. 
Although  EPA  has  not  identified  any 
other  manufacturers  of  pure  n-amyl 
acetate  or  technical  grade  n-amyl 
acetate,  other  manufacturers  of  n-amyl 
acetate  even  as  a  byproduct  or  in  a 
mixture  are  also  subject  to  this  rule. 

CMA's  Oxo  Process  Panel  submitted 
rat  inhalation  studies  (acute,  subacute, 
and  subchronic)  of  primary  amyl  acetate 
(Refs.  9j  and  9k)  and  stated  that  no 
neurotoxicity  was  observed  in  these 
studies  and.  therefore,  no  testing  should 
be  required.  EPA  has  reviewed  these 
studies  (Ref.  70)  and  determined  that 
these  studies  did  not  adequately 
describe  methods  and  results  or 
evaluate  the  test  animals  for  neurotoxic 
effects.  EPA,  therefore,  does  not 
consider  them  sufficient  to  satisfy  its 
data  needs  for  the  neurotoxicity  of  n- 
amyl  acetate. 

H.  1-Butanol.  n-Buty]  Acetate,  Ethyl 
Acetate,  and  Isobutyl  Alcohol 

The  Oxo  Process  Panel  of  CMA  (Ref. 
9)  commented  that  for  1-butanol,  n- 
butyl  acetate,  ethyl  acetate,  and  isobutyl 
alcohol,  EPA  does  not  provide  an 
adequate  basis  for  a  "B"  finding. 
Specifically,  the  Panel  contends  EPA's 
consumer  product  usage  survey  and  the 
NOES  do  not  demonstrate  substantial 
human  exposure  to  these  chemicals  (for 
all  but  1-fautanol)  and  that  the  surveys 
overestimated  human  exposure.  In 
addition,  the  Panel  and  Monsanto  (Ref. 
17)  commented  that  EPA  did  not 
consider  likely  levels  of  inhalation 
exposora  or  the  potential  for  dermal 
exiKMure  during  the  use  of  consumer 


products.  The  Oxo  Process  Panel  (Ref.  9) 
also  maintained  that  the  fact  that  there 
are  large  releases  of  1-butanol  does  not 
support  the  finding  that  it  enters  the 
environment  in  subatantial  quantities. 

As  stated  in  the  response  to  general 
comments,  EPA  does  not  concur  with 
the  manuEscturers  that  the  NC^S  data 
are  not  an  accurate  indication  of 
potential  worker  exposure.  For  the 
reasons  set  forth  in  Units  n.A  and  n.B.4 
of  this  preamble.  EPA  believes  that  the 
NOES  data  for  1-butanol,  n-buty! 
acetate,  ethyl  acetate,  and  isobutyl 
alcohol  indicate  that  there  is  or  may  be 
substantial  worker  exposure  to  these 
compounds  within  the  meaning  of 
TSCA  section  4(a)(l)(B)(i)(II). 

In  the  proposed  rule,  EPA  clearly 
pointed  out  that  these  organic  solvents 
were  chosen  for  consideration  for 
testing  under  section  4.  in  part,  because 
they  are  volatile,  relatively  small  non- 
polar  compounds  which  are  of  concern 
for  inhalation  exposure  and  exposure  by 
skin  penetration  (56  FR  9107,  March  4, 
1991).  In  data  contained  in  their  own 
submissions,  the  manufacturers  have 
acknowledged  that  these  solvents  are 
used  in  coatings,  lacquers,  and  nail 
polish  products  (Refs.  9c,  9h  and  10b). 
For  these  products,  EPA  believes  that 
volatilization  of  the  solvent  during 
drying  or  curing  is  an  intended  outcome 
of  their  use.  EPA  also  beUeves  that 
because  many  of  these  products  are 
used  and  applied  indoors,  there  may  be 
consumer  exposure  both  during  and 
after  their  use,  as  the  vapors  may  remain 
within  the  house.  Available  data 
indicate  that  the  concentration  of 
organic  solvents  may  be  much  higher 
indoors  than  it  is  outdoors  (Ref.  33). 
Therefore,  it  is  possible  that  consumer 
exposure  to  these  solvents  during  and 
after  their  use  may  even  be  higher  than 
indicated  in  the  proposed  rule. 
Therefore,  EPA  does  not  concur  with 
the  Panel  that  the  potential  for 
inhalation  and  dermal  exposure  of 
consumers  to  these  substances  is  not 
substantial  within  the  meaning  of  TSCA 
section  4(a)(l)(B)(i)(II).  EPA  concludes 
that  for  1-butanol,  n-butyl  acetate,  ethyl 
acetate,  and  isobutyl  alcohol,  there  is 
substantial  human  exposure. 

For  1-butanol,  CMA's  Oxo  Process 
Panel  (Ref.  9)  commented  that  EPA  has 
not  justified  its  finding  that  releases  to 
the  environment  of  1-butanol  are 
substantial  within  the  meaning  of  TSCA 
section  4(a)(1)(B).  They  asserted  that  a 
finding  of  environmental  release  based 
on  TRI  data  alone  is  not  sufficient,  and 
submitted  airborne  dispersion  models 
for  acetone  and  MIBK  to  support  this 
point. 

As  indicated  in  the  discussion  in 
UniU  II.B.5  and  n.F.  of  this  preamble. 


EPA  believes  that  TRI  release  data  are  a 
sufficient  indicator  of  environmental 
entry  and  it  does  not  believe  that  the 
atmospheric  modeling  studies  refute 
this  point.  In  the  proposed  rule,  annual 
releese  of  l*butanol  wras  listed  as  36 
million  pounds  for  1987  (56  FR  9108. 
March  4, 1991).  According  to  TRI  data 
for  1989,  39  million  pounds  vrere 
released  to  the  environment  (Ref.  29).  In 
addition,  EPA  notea  that  under  section 
4(a)(l)(B)(i)  of  TSCA,  either  an 
environmental  release  finding  or  a 
substantial  human  exposure  finding  is 
needed  to  support  a  test  rule.  For  1- 
butanol,  EPA  concludes  that  both 
findings  are  valid,  and  provide  further 
impetus  for  promulgating  a  rule. 

CMA's  Oxo  Process  Panel  (Ref.  9) 
commented  that  the  studies  used  by 
EPA  as  a  basis  for  an  iwreasonable  risk 
finding  under  TSCA  section  4(a)(1)(A) 
for  1-butanol  do  not  support  the 
findings.  The  Panel  contended  that  the 
study  (Ref.  44)  showing  motor  function 
impairment  only  indicated  that  1- 
butanol  may  induce  acute 
pharmacological  effects  at  high  doses. 
Such  short-term  suppression  of  the 
neurologic  system,  the  Panel 
maintained,  was  different  from 
pathologic  changes  or  other  long-term 
effects.  It  was  further  maintained  that, 
in  the  other  studies  (Refs.  52  and  53),  1- 
butanol  was  administered  by  gavage  or 
injection  at  large  dose  levels  which 
would  result  in  very  high  blood  levels 
of  1-butanol  and  depression  of  the  CNS. 
The  only  inhalation  study,  by 
DeCeaurriz  et  al.  (Ref.  34),  used 
exposures  of  470  to  965  ppm,  which  is 
an  order  of  magnitude  higner  than  the 
occupational  guideline  of  50  parts  per 
million  (ppm)  which  is  based  on 
irritation.  The  only  effects  observed  in 
this  study,  it  was  maintained,  were  due 
to  sensory  irritation.  The  Panel  noted 
that  EPA  did  not  refer  in  the  proposed 
rule  to  the  subchronic  oral  study  (Ref. 
9g)  used  to  derive  the  oral  reference 
dose  (RID)  in  which  hypoactivity  and 
ataxia  were  observed  at  a  dose  of  500 
mg/kg  and  where  the  NOAEL  was  125 
mg/l^day.  This  NOAEL  would 
correspond  to  an  inhalation  exposure  of 
300  ppm  which  is  considerably  higher 
than  the  OSHA  ceiling  of  50  ppm. 

EPA  agrees  that  the  effects  ooserved 
in  animals  exposed  to  high 
concentrations  or  doses  of  1-butanol 
might  result  from  non-specific 
suppression  of  the  nervous  system. 
However,  while  these  efiiacts  do 
demonstrate  some  interaction  with  the 
CNS,  the  study  designs  do  not  permit 
the  determination  of  whether  there  was 
specific  toxicity  to  the  nervous  system 
and  whether  there  wrould  be  effects 
following  longer  term  exposure.  These 
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studies  raise  coooern  for  the  potential 
neurologic  efiiBcts  of  l4)utanol.  This 
coocsm  is  fiirthar  supported  by  the 
observatioii  of  neurotoxic  signs  in  the 
subchronic  study  (Ref.  9g)  cited  by  tlie 
Panel.  The  effects  of  ataxia  and 
hypoactivity  were  clearly  not  the  result 
of  transient  high  blood  levels  since  the 
effects  did  not  appear  until  the  last  6 
weeks  of  the  study.  EPA.  therefore, 
concludes  that  the  data  it  dted  in  the 
proposed  rule  were  sufBcient  to 
determine  that  1-butanol  may  present  an 
unreasonable  risk,  and  this  is  further 
supported  by  the  additional  oral 
subchronic  study  (Ref.  9g)  brought  to 
EPA's  attention  by  the  Panel  whidi 
showed  hypoactivity  and  ataxia.  None 
of  these  studies,  however,  was  sufficient 
to  satisfy  EPA's  neurotoxicity  data 
needs  for  1-butanol  for  the  reasons 
presented  in  Table  1  of  Unit  III.A.5. 
These  reasons  included  insufBcient 
number  of  endpoints  examined,  only 
one  sex  tested,  insufficient  study 
duration,  and  inappropriate  route  of 
administraticHi. 

The  Panel  (Ref.  9)  commented  that  the 
irritation  potential  of  1-butanol  reduces 
the  potential  for  neurotoxic  effects  in 
humans  since  humans  will  avoid  high 
concentrations.  EPA  does  not  believe 
that  there  is  evidence  that  irritation 
from  1-butanol  can  be  relied  upon  to 

Erotect  human  health.  It  is  generally 
nown  that  there  is  a  large  degree  of 
individual  variation  with  regard  to 
sensitivity  to  airborne  irritants  as  well 
as  tolerance  to  irritation.  The  ACXSOi 
cited  studies  that  reported  workers 
exposed  to  100  ppm  of  1-butanol  that 
did  not  complaua  of  irritation,  while 
other  studies  reported  auditory  nerve 
injury  in  workers  exposed  to  80  ppm  of 
1-butanol  (Ref.  35). 

In  regard  to  ethyl  acetate.  CMA's  Oxo 
Process  Panel  (Ref.  9)  commented  that 
this  compound  is  used  as  a  flavoring 
agent  (Ref.  9a).  fragrance,  and  solvent 
(Ref.  9h),  and  is  on  the  Food  and  Drug 
Administration's  (FDA)  "generally 
recognized  as  safe"  (GRAS)  list  for  use 
as  a  synthetic  flavoring  agent  and 
adjuvant  (21  CFR  182.60).  The  Panel 
cited  a  review  of  the  toxicity  of  ethyl 
acetate  by  the  Cosmetic  Ingredient 
Review  (OR)  Expert  Panel  which,  after 
a  review  of  oral,  dermal,  intraperitoneal 
and  inhalation  animal  Audies, 
concluded  that  ethyl  acetate  was  safe  as 
a  cosmetic  ingredient  "in  the  present 
practices  of  use  and  concentration"  (Ref. 
9c).  The  Oxo  Process  Panel  stated  that 
these  data  along  with  low  use  pattern  do 
not  support  EPA's  section  4(a)(1)(A) 
finding  for  ethyl  acetate. 

EPAbelieves  it  provided  sufficient 
data  for  a  section  4(a)(lXA)  finding  for 
ethyl  acetate.  The  OR  Expert  Panel 


reviewed  primarily  systemic  acute  and 
subchronic  toxicity  studies  which  did 
not  focus  on  the  nervous  system  (Ref. 
9c).  The  study  by  Glows  and  Dews  (Ref. 
5e)  referred  to  in  the  proposed  rule 
reported  effiecU  of  ethyl  acetate  on 
schedule-controlled  response  following 
exposure  of  mice  for  10  minutes  to  560 
ppm  (the  decrease  in  response  was  75 
percent,  while  300  ppm  was  a  no- 
observed-efTect  level).  Effects  produced 
following  such  a  short  exposure  time 
raise  concern  that  ethyl  acetate  may 
present  an  unreasonable  risk, 
particularly  when  the  CIR  Expert  Panel 
review  (Ref.  9c)  indicated  that  the 
occupational  threshold  limit  value 
(TLV)  is  400  ppm  and  consumers  may 
have  short-term  high  levels  of  exposure 
since  ethyl  acetate  is  present  in 
consumer  products  at  up  to  97  percent. 

CMA's  Oxo  Process  Panel  (Ref.  9) 
commmted  that  testing  is  not  needed  on 
ethyl  acetate  since  this  compound  is 
rapidly  metabolized  to  ethanol  for 
which  there  is  sufRcient  neurotoxicity 
data,  and  that  butyl  acetate  should  not 
be  tested  if  testing  is  required  on  1- 
butanol  since  again  the  acetate  is 
rapidly  metabolized  to  the 
corresponding  alcohol.  The  Panel 
provided  sufficient  data  to  support  the 
contention  that  ethyl  acetate  is  rapidly 
metabolized  to  ethanol  (Refe.  9b,  9h, 
and  9i).  and  that  this  metabolism  is 
facilitated  through  a  first  pass  effect  in 
the  lungs  (Ref.  9d).  A  review  (Ref.  9c) 
noted  that  one  study  indicated  that 
following  inhalation  exposure  of  rats  to 
ethyl  acetate,  levels  of  ethyl  acetate  in 
the  brain  were  higher  than  in  the  blood. 
Following  an  exposure  to  10  percent 
ethyl  acetate  in  air,  the  concentration  of 
brain  ethyl  acetate  reached  a  peak  of 
0.46  mg/g  while  ethyl  acetate  in  the 
blood  was  less  than  0.2  mg/g:  while 
ethanol  in  the  blood  reeched  1.24  mg/ 
g  (Ref  59).  The  Panel  maintained  that 
the  efiects  observed  in  the  studies  cited 
in  the  proposed  rule  were  identical  to 
the  symptoms  of  ethanol  toxicity  (Ref. 
9e).  With  regard  to  butyl  aceUte  and  1- 
butanol.  the  Panel  (Refs.  12)  commented 
that  only  one  substance  should  be  tested 
because  n-butyl  acetate  rapidly 
hydrolizes  to  1-butanol  (Refe.  12a  and 
12b).  The  Panel  (Ref.  9)  recommended 
that  butyl  acetate  be  the  test  compoimd 
because  of  its  greater  potential  for 
inhalation  exposure  clue  to  its  solvent 
use  and  greater  volatility. 

EPA  does  not  believe  that  surrogate 
substances  should  be  reoonunended  for 
testing  in  either  case.  Although  it  is 
clear  that  ethyl  acetate  is  rapidly 
metabolized  to  ethanol,  the  data 
provided  by  the  Panel  demonstrate  that 
ethyl  acetate  does  enter  the  systemic 
drculation  and  that  levels  are  higher  in 


the  brain  than  in  blood  (Ref.  9c).  This 
would  suggest  that  even  over  the  short 
exposure  period  used  in  an  acute  study, 
the  brain  would  be  exposed  to 
potentially  significant  levels  of  the 
parent  compound  which  could  result  in 
toxic  effects.  Although  it  is  possible  that 
the  efiects  noted  in  the  studies  dted  in 
the  proposed  rule  were  due  to  ethancd. 
which  resulted  from  the  metabolism  of 
ethyl  acetate,  there  are  clearly 
insuffident  data  to  confirm  this 
assumption.  In  addition,  one  of  the 
authora  of  the  Glowra  and  Dews  study 
(Ref.  5e).  Dr.  |.  Glows,  stated  in 
submitted  comments  that  "available 
evidence  for  ethyl  acetate  suggests  that 
it  is  much  more  potent  in 
neurobehavioral  toxicology  measures 
than  is  ethanol"  (Ref.  20).  Dr.  Neal  (Ref. 
25)  also  noted  that  the  water  aoiubility 
of  the  alcohols  and  esters  are  different, 
which  may  affect  the  pharmacokinetics 
of  these  compounds,  that  there  may  be 
difierenoes  in  eHiscts  on  metabolism  of 
endogenous  substrates,  and  even  thou^ 
metabolism  of  the  ester  is  rapid,  there 
still  may  be  suffident  exposure  to  the 
ester  to  affed  the  results  of  in  vivo 
testing. 

Although  EPA  believes  that  the 
exposure  rationafe  used  by  the  Panel  for 
choosing  butyl  acetate  for  testing 
instead  of  1-butanol  is  appropriate,  EPA 
believes  that  both  butyl  acetate  and  1- 
butanol  should  be  tested  because  the 
types  of  concerns  EPA  has  with  ethyl 
acetate  also  apply  to  the  situation  with 
1-butanol  ana  butyl  acetate.  The  studies 
(Refs.  12a  and  12b)  submitted  by  the 
Panel  to  demonstrate  hydrolysis  of  butyl 
acetate  to  butanol  were  reviewed  by 
EPA  (Ref.  41).  Although  hydrolysis  was 
demonstrated,  the  rates  of  hydrolysis 
would  not  be  competitive  with  the  rates 
of  uptake  and  distribution  of  butyl 
acetate,  allowing  butyl  acetate  the  time 
to  cause  its  unique  effed  on  the  body. 
Also,  1-butanol  is  s  greeter  skin  irritant 
than  n-butyl  acetate,  and  this  difference 
in  irritation  potential  would  influence 
the  response.  EPA  thus  does  not  believe 
that  butyl  acetate  or  1-butanoI  should  be 
tested  as  a  surrogate  for  the  other. 

For  isc^utyl  alcohol,  CMA's  Oxo 
Process  Panel  (Ref  9)  commented  that 
EPA  did  not  review  the  90-day  oral 
subchronic  study  in  rats  (Ref.  90  that 
was  used  as  the  basis  Cm*  the  oral  Rfl). 
In  this  study,  hypoactivity  and  ataxia 
were  observed  at  1.000  mg/kg/day  while 
no  effects  were  noted  at  the  next  lowest 
dose  of  316  mg/kg/day.  EPA  has 
reviewfed  this  study,  which  indicated 
that  the  degree  of  hypoactivity 
decreased  markedly  after  week  4.  while 
ataxia  was  observed  sporadiGally 
throughout  the  study.  Although  no 
histologic  lesions  wwe  raportMl,  the 
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histofogic  evaluation  of  nerve  tissue  was 
limited  to  that  which  would  only  detect 
relatively  severe  tissue  damage.  EPA 
believes  this  study  provides  limited 
evidence  that  isobutyl  alcohol  can  affect 
the  nervous  system  and  that  the  nervous 
system  may  be  the  most  sensitive 
biological  system.  Although  EPA  is  not 
relying  on  a  TSCA  section  4(a)(1)(A) 
finding  to  support  testing  of  isobutyl 
alcohol.  EPA  believes  that  these 
additional  data  would  support  such  a 
finding  had  EPA  reviewed  the  study 
before  it  proposed  this  rule. 

The  Oxo  Process  Panel  (Ref.  10)  also 
commented  that  isobutyl  alcohol  should 
not  be  tested  because  it  rapidly  oxidizes 
to  isobutyric  acid  (Refo.  10a.  10b,  and 
10c)  which  is  not  expected  to  pose  an 
unreasonable  risk  to  health  because  it  is 
a  natural  component  of  food  and  is  the 
primary  metabolite  of  the  essential 
amino  add  valine.  Although  the 
submitted  studies  (Refs.  10a.  10b,  and 
10c)  indicate  metabolism  of  isobutyl 
alcohol  to  isobutyric  add,  they  also 
report  that  peak  levels  of  isobutyl 
alcohol  are  present  in  the  blood  30  to  90 
minutes  after  exposure  and  that 
conversion  to  isobutyric  add  isn't 
complete  until  6  to  8  houn  after 
expMure.  EPA  is  craicemed  about  the 
possible  effects  of  isobutyl  alcohol 
during  the  significant  period  of  time 
before  its  metabolic  conversion  to 
isobutyric  add.  Therefore,  EPA  believes 
the  testing  of  isobutyl  alcohol  is  still 
necessary.  Also,  the  Panel  did  not 
indicate  what  foods  contain  isobutyric 
add  or  in  what  concentrations.  EPA 
believes  that  even  though  a  substance 
may  be  present  in  food,  it  does  not  mean 
that  at  higher  concentrations  it  cannot 
be  toxic  and  that  testing  should  not  be 
leouired. 

CMA's  Oxo  Process  Panel  (Ref.  9) 
commented  that  the  rule  should  require 
that  the  maximum  concentration  tested 
of  1-butanoI.  n-butyl  acetate,  ethyl 
acetate,  and  isobutyl  alcohol  shoiuld  not 
exceed  the  concentration  at  which 
aerosols  form  because  the  substance  will 
be  deposited  on  the  fur  of  the  test 
animals  and  be  ingested  during 
preening.  The  Panel  contended  that  the 
combinml  oral  and  inhalation  exposure 
will  make  the  results  of  the  tests 
difficult  to  interpret.  EPA  agrees  that 
formation  of  aerosols  can  present 
difficulties  in  the  design,  conduct,  and 
interpretation  of  data  from  inhalation 
studies.  EPA  notes,  howrever.  that  the 
sdentific  Uterature  omtains  many  well 
conducted  studies  using  aerosols,  and 
that  some  occupational  situations  whidi 
use  solvents,  such  as  spray  painting, 
gsnerate  aerosols.  EPA  believes  it  is  not 
necessary  to  a  priori  restrict  the  upper 
coocaotratioa  to  that  whi<^  does  not 


produce  aerosols.  Furthermore,  the 
solvents  (1-butanol.  n-butyl  acetate, 
ethyl  acetate  and  isobutyl  alcohol)  are 
relatively  volatile  with  estimated  vapor 
saturation  concentrations  of  between 
approximately  9,200  and  120.000  ppm 
(Ref.  36),  suggesting  that  the  requirra 
testing  can  likely  be  conducted  using 
vapor  exposure  only. 

/.  Diethyl  Ether 

I^MTG  (Ref  13)  commented  that 
EPA  fiuled  to  present  adequate  evidence 
to  support  a  "B"  finding  for  diethyl 
ether.  Objections  were  made  to  the  use 
of  NOES  data  and  a  consumer  exposure 
analysis  (Ref.  63)  which  D^TFG 
believed  ovwestimated  the  number  of 
people  exposed  to  diethyl  ether. 
DEMTG  stated  that  because  EPA  has  not 
made  a  finding  that  diethyl  ether  entera 
the  environment  in  substantial 
quantities,  human  exposure  must  be  the 
finding  triggering  the  testing. 

EPA  agrees  that  human  exposure  is 
the  issue  triggering  the  finding  for 
diethyl  ether,  and  therefore,  an 
environmental  release  finding  under 
TSCA  section  4(a)(l)(B)(i)  is  not  an 
issue.  Nonetheless,  B>A  does  not  concur 
with  DEMTG  that  NOES  data  are  not  an 
adequate  indication  of  potential 
occupati(Hial  exposure.  This  rationale  is 
discussed  fully  in  Units  II.A  and  n.B.4 
of  this  preemble.  EPA  notes  that  its 
threshold  for  substantial  occupational 
exposure  is  1,000  woricera  (58  FR  28736. 
May  14. 1093).  According  to  NOES  data 
died  in  the  proposed  rule,  175,489 
worken  are  potentially  exposed  to 
diethyl  ether  (56  FR  9107,  March  4. 
1991).  Furthermore,  as  DEMTG  points 
out  (Ref.  13  at  26  and  Appendix  I),  the 
latest  NOES  data  indicate  even  higher 
numben  of  worken  potentially  exposed 
to  diethyl  ether.  EPA  believes  that 
NOES  datacleerly  indicate  that 
potential  substantial  occupational 
exposure  exists,  and  that  a  TSCA 
section  4(a)(l)(B)(i)(n)  substantial 
human  exposure  finding  is  valid  for 
diethyl  ether. 

EPA  acknowledges  that  its  consumer 
exposure  analysis  may  contain  a  degree 
of  error  in  its  estimate  of  67.8  millicm 
consumere  exposed  to  diethyl  ether 
bom  the  use  of  engine  starting  fluid,  the 
single  consumer  produd  which 
contains  diethyl  ether.  However,  the  Cad 
remains  that  14  million  cans  of  engine 
starting  fluid  containing  diethyl  ether 
were  sold  in  1989  and  this  produd  has 
numerous  uses  other  than  starting 
automobile  engines;  it  is  also  used  to 
start  the  engines  of  walk-behind  power 
mowera,  lawn  tradors/riding  mowera, 
riding  garden  tradore,  rotary  tillen, 
snow  tnrowera.  shredder/grindera.  chain 
saws,  trimmers/brushcuttera,  and 


blowera.  EPA  believes  this  wide  variety 
of  uses  will  cause  several  membera  of  a 
hoiisehold  to  be  potentially  exposed  to 
diethyl  ether,  in  addition  to  the  person 
responsible  for  automobile 
maintenance.  Therefore,  EPA  does  not 
believe  that  the  presence  of  diethyl 
ether  in  only  one  consumer  produd 
negates  the  validity  of  the  finding  that 
there  is  or  may  be  substantial  consumer 
exposure  to  diethyl  ether. 

DEMTG  (Ref.  13)  also  challenged 
EPA's  sedion  4(a)(l)(A)(i)  finding  for 
diethyl  ether  which  was  based  on  a 
study  by  Essman  and  Jarvik  (Ref.  13g). 
DEMTG  argued  that  even  though  the 
study  showed  that  the  administration  of 
diethyl  ether  interfered  with  the 
retention  of  an  avoidance  response,  EPA 
should  not  use  the  study  as  an 
indication  of  potential  neurotoxidty 
because  anestJietic  dose  levels  were 
used,  and  EPA  had  declined  to  rely  on 
other  studies  using  anesthetic  dose 
levels  to  charaderize  the  neurotoxic 
effects  of  diethyl  ether.  As  discussed  in 
Unit  n.D  of  this  preamble,  EPA  believes 
that  a  different  meesure  of  adequacy  can 
be  applied  to  studies  which  it  relies  on 
as  a  oasis  of  concern  for  toxidty  when 
requiring  testing  as  opposed  to  studies 
it  considers  adequate  to  satisfy  data 
needs  on  the  potential  toxidty  of  a 
substance.  EPA  therefore  believes  the 
study  by  Essman  and  Jarvik  is  an 
adequate  besis  for  a  sedion  4(a)(l)(A)(i) 
finding.  Also,  in  this  case,  EPA  is 
interested  in  the  effects  of  diethyl  ether 
at  low  level,  long  term  exposure,  which 
cannot  be  addreued  by  acute  studies 
run  at  anesthetic  dose  levels. 

DEMTG  (Ref.l3)  commented  that 
there  is  suffident  data  on  the  effects  of 
diethyl  ether  in  both  human  and  animal 
studies  and  submitted  copies  of  these 
studies  for  review. 

Human  experience  wdth  diethyl  ether 
was  reviewed  by  Kirwin  and  Sandmeyer 
(Ref.  13i).  Reynolds  (Ref.  13q).  and  the 
ACGIH  (Ref.  13b).  These  reviews 
provided  limited  discussion  of  the 
anesthetic  effects  of  diethyl  ether  in 
hiunans  and  the  apparoit  lack  of  any 
permanent  efiiads  after  recovery  &x>m 
acute  exposure.  Although  these  reviews 
suggest  tnat  permanoit  neurotoxic 
efiiads  do  not  occur  following  acute 
exposure,  EPA  considen  the  gross 
omervations  inadeouate  for  a 
comprehensive  evaluation  of  neurotoxic 
potential  because  only  a  limited  number 
of  neurotoxic  endpoints  were 
considered.  EPA  agrees  with  Mergler 
(Ref.  13n)  that  few  data  exist  on  the 
eRieds  of  prolonged  exposure  to  diethyl 
ether.  The  epidemiologic  study  of  Linde 
et  al.  (Ref.  13k)  that  evaluated  deaths 
among  early  anesthesiologists  also  does 
not  provide  data  on  potentially  subtle 
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neurologic  effects.  In  this  study,  the 
only  potential  indicators  of 
neurotoxicity  are  deaths  by  suicide  and 
accident.  EPA  doee  not  consider  these 
data  adequate  to  indicate  that  diethyl 
ether  is  not  neurotoxic. 

De  Crosbois  et  al.  (Ref.  13e)  studied 
the  effiacts  of  diethyl  ether  on  workers 
at  an  explosives  manuCscturing  plant. 
The  68  exposed  workers  were  classified 
according  to  2  exposure  levels  (-1,200 
mg/mi  and  >1,200  mg/mg'),  and  also 
according  to  3  cumulative  exposure 
indices  (moderate,  high,  and  mixed 
exposure).  The  results  showed  that 
those  exposed  to  diethyl  ether 
concentrations  >1,200  mg/m'  had 
numerous  pre-narcotic  sjrmptoms 
(unspecified)  during  the  work  wedc 
Those  exposed  to  -1,200  mg/m' 
complained  mainly  of  headache  during 
the  first  and  last  3  hours  of  work,  as  well 
as  eye  irritation.  Individuals  classified 
as  moderately  and  highly  exposed  to 
diethyl  ether  complained  of  fatigue, 
sleepiness,  concentration  and  memory 
impairment,  headaches  and  dizziness, 
sexual  difficulties,  mood  instability,  and 
perinheral  neuropathies.  The  74  control 
workers  were  asjnmptomatic.  Although 
this  study  shows  that  diethyl  ether  may 
be  neurotoxic  in  hiunans,  it  does  not 
satisfy  the  requirement  for  SCOB  testing 
nor  give  a  quantitative  estimate  of  the 
effects  of  diethyl  ether  on  the  nervous 
system  (Ref.  51). 

In  18  human  volunteers  studied  by 
Flamming  (Ref.l3h),  the  recognition 
threshold  (concentration  at  which  SO 
percent  of  the  individuals  recognized 
the  chemical)  for  diethyl  ether  was 
reported  to  be  1.6  ppm;  no  other 
endpoints  of  neurotoxicity,  however, 
were  evaluated. 

DENflTG  provided  a  nimiber  of 
additional  animal  studies  of  the 
neurologic  effects  of  diethyl  ether. 
These  studies  were  conducted  by 
Chenoweth  et  al.  (Ref.  13d),  Stevens  et 
al.  (Ref.  13r),  USEPA  (Ref.  13f). 
Banergee  and  Das  (Ref.  13e),  Norton  and 
Jewett  (Ref.  13p).  Lambert  and  Ven 
Murthy  (Ref.  13)).  Y/imm  and  Huston 
(Ref.  13v),  Van  Buskirk  and  McGaugh 
(Ref.  13t),  McGaugh  and  Alpem  (Ref. 
13m),  Abt  et  al.  (Ref.  13a),  and  Essman 
and  Jarvik  (Ref.  13g). 

EPA  reviewed  these  studies  and  two 
reviews  (Refe.  131  and  13u)  provided  by 
DEMTG  and  EPA  still  believes  that  the 
testing  proposed  for  diethyl  ether  is 
necessary.  EPA  identified  problems 
with  the  submitted  studies  which  made 
them  inadequate  to  satisfy  its  data  needs 
(ReEs.  50  and  51).  These  problems  are 
listed  in  Table  1,  Unit  in.A.5  of  this 
preamble  and  include  insufficient 
description  of  methods  and  results. 
» inadequate  methods,  insufficient 


niunber  of  doses  and  animals,  and  the 
evaluation  of  an  insufficient  number  of 
tissues  and  neurotoxicity  endpoints. 
I^MTG  (Ref.  13)  ei^ressed  concern 
about  the  safety  of  testing  diethyl  ether, 
noting  the  lower  explosive  limit  (LEL)  is 
1.85  percent  (18,500  ppm)  which  is 
below  the  anesthetic  concentration. 
Normal  laboratory  procedures  dictate 
that  testing  of  flammable  material  be 
done  at  no  more  than  50  percent  of  the 
LEL  and  that  other  precautionary 
measures  should  be  taken.  EPA  agrees 
that,  for  safety  reasons,  diethyl  ether 
should  not  be  tested  above  50  percent  of 
the  LEL  since  there  is  too  great  a 
potential  for  accidentally  generating  an 
explosive  atmosphere. 

DEMTG  (Ref.  13)  does  not  believe  that 
the  data  generated  by  the  proposed 
testing  will  help  EPA  determine  the 
potential  risk  firom  exposure  to  diethyl 
ether,  or  that  these  data  will  reduce  the 
uncertainties  in  assessment  of  human 
risk  from  expected  exposure  levels. 
Further,  DEMTG  contends  the  non- 
specific testing  procedures  proposed 
will  raise  difficuh  issues  of  data 
interpretation,  particularly  the  lack  of 
specificity  of  the  SCOB  test.  These 
difficulties  will  be  complicated  by 
differences  in  response  between  and 
within  test  strains  of  rats  and  mice. 
Moser  et  al.  (Ref.  13o)  reported 
differences  in  baseline  functional 
observational  battery  (FOB)  values  not 
only  between  strains  but  between 
suppliers  of  a  given  strain  of  rats. 
Di^rences  in  response  between  and 
within  strains  have  also  been  reported 
by  Valzelli  et  al.  (Ref.  13s)  and  Wimer 
and  Huston  (Ref.  13v). 

EPA  must  have  adequate  data  for 
neurotoxicity  in  order  to  conduct  an 
adequate  risk  assessment.  Currently, 
with  inadequate  neurotoxicity  data,  it  is 
im{>ossible  to  determine  whether 
neurotoxicity  is  a  more  sensitive 
indicator  of  risk  from  exposure  to 
diethyl  ether  than  other  endpoints.  The 
data  provided  from  the  tests  in  this  rule 
should  clarify  diethyl  ether's  neim>toxic 
potential  and  hence  reduce  the 
uncertainties  associated  vtith  risk 
assessment.  This  reduction  of 
uncertainty  will  occur  whether  a  test  for 
neurotoxicity  is  specific,  sudi  as  a  test 
that  demonstrates  neuropathologic 
damage  to  certain  nerves,  or  non- 
specific, where  a  test  for  neurotoxicity 
demonstrates  effects  on  the  general 
function  of  the  nervous  system  although 
a  specific  physiologic  lesion  has  not 
been  detected.  Further,  EPA  does  not 
believe  that  strain  difference,  as 
reported  in  the  above  studies,  diould 
unduly  complicate  the  interpretation  of 
results.  Strain  diffierences,  both  inter 
and  intra,  are  commonly  observed  in 


biologic  tesU.  and  it  is  precisely  for  this 
reason  that  concomitant  control  groups 
are  used  in  testing  rather  than  historical 
controls  and  that  laboratories,  as  a 
general  practice,  use  animals  from  a 
single  supplier.  As  noted  by  Moser  et  al. 
(Ref.  13o),  "although  some  behavioral 
and  physiological  parameters  showed 
strain  and  supplier  differences .... 
conclusions  concerning  its  (the  tested 
substance]  neurotoxic  potential  in  a 
screening  context  would  be  similar". 
DEMTG  (Ref.  13)  commented  that 
EPA  has  underestimated  the  economic 
impact  of  the  proposed  rule.  The 
manufacturers  estimate  that  the  cost  of 
testing  will  represent  3.4  percent  of 
gross  revenues.  This  estimate  was  made 
by  dividing  the  cost  of  testing  by  the  2- 
year  period  from  initiation  of  testing  to 
submitting  results.  The  difference  in 
reported  economic  impact  results  from 
DEMTG  asserting  that  all  cosU  will  be 
paid  out  in  the  years  that  they  are 
accrued,  while  EPA  estimated  that  costs 
will  be  annualized  over  a  15-year 
period.  EPA  believes  that  costs  of  this 
type  would  normally  be  annualized  and 
has  included  in  the  estimate  a  cost-of- 
capital  figure  to  cover  annualization. 

/.  Methyl  kobutyl  Ketone 

CMA's  Ketones  Panel  (Ref.  7) 
commented  that  EPA  has  not  justified 
its  "B"  finding  that  there  is  substantial 
human  exposure  to,  and  release  to  the 
environment  of  methyl  isobutyl  ketone 
(MIBK).  The  Panel  contended  that  TRI 
release  data  are  not  sufficient  for  a 
determination  that  MIBK  enters  the 
environment  in  substantial  quantities, 
and  presented  an  atmospheric  modeling 
study  to  support  its  claims.  The  Ketones 
Panel  also  maintained  that  EPA  must 
consider  the  nature,  extent,  frequency, 
and  circumstances  of  MIBK's  use,  and 
not  just  the  number  of  people  exposed 
to  the  substance,  in  making  its 
substantial  human  exposure  finding 
under  section  4(a)(l)(B)(i). 

As  stated  in  Unit  n.B.4  of  this 
preamble,  EPA  believes  that  NOES  data 
are  a  useful  tool  in  estimating 
occupational  exposure  to  a  chemical. 
EPA  beUeves  that  375,906  woriiers 
potentially  exposed  to  MIBK,  according 
to  NOES  data  (56  FR  9107,  March  4. 
1991),  constitutes  substantial  worker 
exposure  to  MIBK  within  the  meaning 
of  TSCA  secUon  4(a)(l)(B)(i)(n).  For  the 
reasons  set  forth  in  Units  II.A,  n.B.4, 
n.B.S  and  D.F  of  this  preamble,  EPA 
believes  that  a  TSCA  section 
4(a)(l)(B)(i)(II)  substannal  human 
exposure  finding  is  valid  for  MIBK. 

EPA  does  not  agree  with  the  Ketones 
Panel  that  TRI  daU  is  not  a  sufficient 
basis  for  a  section  4(a)(l)(B)(i)(I)  finding. 
In  the  proposed  rule,  annual  release  of 
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KflBK  was  listed  as  29  million  pounds 
for  1907  (56  FR  9108.  March  4. 1991). 
Acomling  to  TRI  data  for  1989.  31 
million  pounds  were  released  to  the 
environment  (Ref.  29).  The  computer 
modeling  cited  by  the  Panel  (Ref.  7) 
indicated  that  fenceline  concentrations 
of  MIBK  were  below  established 
occupational  exposure  guidelines. 
However,  section  4(a)(l)(B)(i)(I)  of  TSCA 
indicates  that  a  finding  can  b«  made  if 
a  compound  enters,  or  may  reasonably 
be  anticipated  to  enter,  the  environment 
in  substantial  quantities,  and  it  makes 
no  mention  of  concentrations  which 
may  result  as  a  consequence  of  those 
releases.  Although  the  modeling  studies 
may  predict  that  24-hour 
concentrations  are  less  than  established 
occupational  exposure  guidelines,  these 
guidelines  are  based  on  an  B-hour  work 
day  and  are  not  meant  to  protect  from 
continuous  24-hour  exposure.  In 
addition,  they  do  not  taike  into  account 
long-term  environmental  burden.  EPA 
believes  that  releases  of  the  size 
described  in  the  modeling  study,  on  a 
daily  basis,  represent  substantial  entry 
into  the  environment. 

Moreover,  submissions  provided  by 
CMA's  Ketones  Panel  indicated  that 
MIBK  is  used  in  coatings,  adhesives, 
cleaning  agents,  and  printing  inks  (Refs. 
7f,  7i,  and  7j).  MIBK  must  be  present  in 
a  large  number  of  commercial  products 
as  the  Ketones  Panel,  in  discussing  de 
minimus  exclusions  for  MIBK  imder 
TSCA  section  12(b).  stated  that  a  test 
rule  "would  be  burdensome  for 
thousands  of  formulators".  Also,  for 
most  coatings,  adhesives.  and  printing 
inks,  EPA  believes  that  volatilization  of 
a  solvent  like  MIBK  is  an  intended 
outcome  of  the  use  of  these  products. 
This  volatilization  will  result  in 
additional  amounts  of  MIBK  entering 
the  environment  above  and  beyond  the 
reported  releases  in  the  TRI. 

EPA  concludes  that  the  annual  release 
of  29  million  pounds  of  MIBK  to  the 
environment  in  1987  and  31  million 
pounds  in  1989  is  suHicient  for  a 
section  4(a)(l)(B)(i)(I)  finding  that  MIBK 
enters,  or  may  be  reasonably  expected  to 
enter,  the  environment  in  substantial 
quantities.  Its  potential  for  release  from 
commercial  and  consumer  products 
strengthens  this  conclusion. 

CVLA's  Ketone  Panel  (Ref  7)  provided 
additional  studies  on  the  neurotoxicity 
of  MIBK  and  believes  that  these  data 
justify  excluding  MIBK  from  the 
proposed  rule.  These  studies  were 
conducted  by  Selkoe  et  al.  (Ref  8b). 
Geller  et  al.  (Refs.  7e  and  8a).  Spencer 
et  al.  (Ref.  8c),  Spencer  and  Schaumburg 
(Ref.  7)),  De  Ceeurriz  et  al.  (Ref.  7d), 
Abou-Donia  et  al.  (Ref  7a),  Phillips  et 
al.  (Ref.  7i),  MacEwen  et  al.  (Ref.  7h). 


CanMgia-MeUoo  Institute  of  Research 
(0^401)  (Rab.  7b  and  7c).  and  Hjelm  et 
al.  (Ref.  7f). 

EPA  reviewed  the  additional 
information  provided  by  the  Panel  and 
still  believes  that  the  testing  proposed 
for  MIBK  is  necessary  (Refs.  50,  51  and 
60).  EPA  identified  problems  with  the 
submitted  studies  which  made  them 
inadequate  to  satisfy  its  data  needs. 
These  problems  are  listed  in  Table  1. 
Unit  III.A.5  of  this  preamble  and 
include  insufficient  number  of  doses 
and  animals,  insufficient  description  of 
methods,  no  perfusion  in  situ,  use  of 
only  one  sex.  use  of  a  nonmammal.  and 
evaluation  of  an  insufficient  number  of 
neurotoxicity  endpoints. 

CMA's  Ketone  Panel  (Ref.  7) 
commented  that  EPA  did  not 
acknowledge  that  the  study  (Ref.  45) 
cited  in  the  proposed  rule  to  support  the 
section  4(a)(1)(A)  finding  was 
conducted  as  a  result  of  a  voluntary 
testing  agreement  following 
recommendation  of  MIBK  to  EPA  by  the 
rrc.  The  agreed  upon  testing  included 
the  developmental  test  cited  in  the 
proposed  rule,  a  90-day  subchronic 
toxicity  test,  and  mutagenicity  studies. 
The  Panel  maintained  that  a  90-day 
study  is  generally  accepted  by  EPA,  for 
section  4  purposes,  for  determining 
chronic  risk.  Following  completion  of 
these  studies,  EPA  stated  in  a  letter  to 
the  House  of  Representatives 
Subcommittee  on  Environment,  Energy 
and  Natural  Resources  that  the  "data  are 
complete"  for  MIBK.  The  Panel 
contended  that  EPA  should  explain  why 
EPA  has  chosen  to  reopen  testing, 
without  any  new  data,  following  the 
voluntary  testing  agreement  and  the 
assessment  of  the  completeness  of  the 
data.  The  Panel  did  not  consider  the 
hindlimb  paralysis  observed  in  the 
developmental  study  cited  in  the 
proposed  rule  as  new  data  indicating  a 
potential  for  neurotoxicity  because  the 
paralysis  occurred  only  at  near  lethal 
doses  and  was  reversible. 

EPA  does  not  agree  with  the  Panel 
that  the  developmental  study  dted  in 
the  proposed  rule  is  not  new  data  which 
suggests  the  potential  for  MIBK  to  be 
neurotoxic.  Paralysis,  both  permanent 
and  reversible,  is  a  gross,  and  not  very 
sensitive,  sign  of  neurotoxicity.  Even 
though  the  effects  were  observed  at  high 
doses,  the  design  of  the  developmental 
toxicity  study  did  not  permit  assessing 
more  sensitive  endpoints  of 
neurotoxicity  which  may  have  occurred 
at  lower  doses.  Likewise,  there  was  only 
an  indication  that  the  paralysis  was 
reversible:  however,  regaining  the 
ability  to  use  the  hindlimbs  does  not 
assure  that  permanent  damage  was  not 
done  to  some  nerve  fibers,  and  that 


following  repeated  exposure  this 
damage  may  accumulate  and  result  in 
dysfunction.  Furthermore,  when  B'A 
indicated  that  data  were  complete,  thia 
related  solely  to  the  completion  of  the 
negotiated  testing  agreement  and 
indicated  that  the  tests  agreed  upon  had 
been  submitted  to  EPA.  Neurotoxicity 
was  not  an  issue  at  the  time  because 
EPA  bad  not  evaluated  the  neurotoxicity 
data  needs  of  MIBK  because  it  had  no 
neurotoxicity  test  guidelines  in  place. 
EPA  believes  that  evaluation  of  testing 
needs  for  a  chemical  is  a  progressive 
process  which  is  influenoed  by  many 
scientific  and  social  ccmcems,  and 
because  of  this,  it  would  be  imlikely 
that  a  statement  could  ever  be  made  that 
complete  data  are  available  on  any 
chemical.  For  example,  EPA  anticipates 
that  some  substances  considered  to  have 
been  thoroughly  tested  are  good 
candidates  to  be  evaluated  for 
immunotoxicological  effects,  but  EPA 
does  not  currently  have  test  guidelines 
to  assess  such  effects. 

K.  2-Ethoxyethanol 

CMA's  Glycol  Ethers  Panel  (Ref.  6) 
commented  that  the  proposed  rule 
overstates  the  potential  for  exposure  to 
2-ethoxyethanol  (2-EE)  and  that 
imminent  regulation  of  2-EE  by  OSHA 
will  further  reduce  occupational 
exposure  (Ref.  6e).  The  Panel  provided 
on-site  monitoring  data  to  support  its 
exposure  claims  (Refs.  6,  6f,  6g,  and  6j). 
The  Panel  maintained  that  production 
levels  of  2-ethoxyethanol  have  dropped 
from  1983  to  1990. 187  million  to  108 
million  pounds,  and  that  this  decline 
has  resulted  in  fewer  uses  and  less 
exposure.  The  Panel  (Ref.  6)  commented 
that  2-EE  is  no  longer  used  in  consumer 
products,  but  only  in  industrial 
products.  The  Panel  also  maintained 
that  release  of  2-EE  to  the  environment 
has  decreased  substantially  from  1987  to 
1989.  2.9  million  pounds  to  1.8  million 
pounds  (Refs.  6  and  29).  and  that  future 
emissions  are  likely  to  drop  below 
EPA's  release  threshold  of  1  million 
pounds.  EPA  agrees  with  the  Glycol 
Ethers  Panel  that,  when  the  OSHA 
regulation  becomes  efliactive, 
occupational  exposure  to  2-EE  is  likely 
to  be  lower  than  estimated  in  the 
proposed  rule,  and  appreciates  the 
additional  information  on  worker  and 
consumer  exposure  submitted  for 
review.  However.  EPA  does  not  agree 
that  a  substantial  human  exposure 
finding  under  TSCA  section 
4(a)(l)(B)(i)(II)  is  inappropriate. 

The  Panel  (Ref.  6)  commented  that 
NOES  data  indicating  that  233.418 
workers  are  potentially  exposed  to  2-EE 
is  overstated  and  based  on  outdated 
data.  The  Panel  estimated  that  less  than 
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10,000  workers  are  potentially  exposed 
to  2-EE  in  the  workplace,  with  400  of 
this  number  involved  in  production  and 
distribution  (Ref.  6).  EPA  notes  that  its 
threshold  for  substantial  worker 
exposure  is  1.000  workers  (58  FR  28736. 
May  14. 1993)  and  that  the  estimate  of 
worker  exposure  provided  by  the  Panel 
exceeds  this  threshold  by  an  order  of 
magnitude  (tenfold).  Other  data  which 
also  demonstrate  worker  exposure  to  2- 
EE  were  presented  in  OSHA's  proposed 
glycol  ethers  standard  (58  FR  15526. 
March  23, 1993)  and  its  supporting 
documentation.  Table  VIlI-2  (58  FR 
15582  and  15583.  March  23, 1993) 
presented  data  estimating  that  45.786 
workers  are  exposed  to  four  glycol 
ethers,  of  this  number  21.992  workers 
are  exposed  to  2-EE  (Ref.  71).  EPA 
concludes  that  worker  exposure  data 
contained  in  the  proposed  rule,  the  data 
provided  by  the  manufacturers,  and  the 
data  in  OSHA's  proposed  standard 
clearly  indicate  that  there  is  or  may  be 
substantial  occupational  exposure  to  2- 
EE,  which  provides  adequate  support 
for  a  TSCA  secUon  4(a)(l)(B)(i)(II) 
substantial  human  exposure  finding  for 
2-EE. 

The  Glycol  Ethers  Panel  also 
commented  that  occupational  exposure 
was  in  the  range  of  0.03  to  0.7  ppm  and 
that  this  compared  so  favorably  with 
OSHA's  permissible  exposure  limit 
(PEL)  of  200  ppm  that  EPA's  exposure 
finding  was  not  justiFied  (Ref.  6).  EPA, 
however,  did  not  make  a  finding  for 
"significant"  occupational  exposure 
based  on  concentrations  to  which 
workers  are  exposed,  histead.  EPA  made 
a  finding  for  "substantial"  exposure 
based  on  the  number  of  workers 
potentially  exposed.  Also,  although 
CMA  cited  the  future  OSHA  regulation 
of  2-EE  as  a  reason  for  not  testing,  CMA 
failed  to  mention  the  possibility  that  the 
revised  OSHA  standard  might  include  a 
lower  PEL  thus  weakening  their 
argument  that  actual  exposure 
concentrations  are  well  within  the 
permissible  limit.  Subsequent  to  CMA's 
submission  of  these  comments,  OSHA 
proposed  a  health  standard  for  2-EE 
which  did  indeed  include  a  much  lower 
PEL  of  0.5  ppm  as  an  A-hour  time- 
weighted  average  (58  FR  15526,  March 
23,  1993). 

In  a  letter  dated  April  23, 1993,  the 
Panel  cited  OSHA's  proposed  health 
standard  for  glycol  ethers  (58  FR  15526. 
March  23. 1993)  and  claimed  that  most 
workplace  exposures  are  generally  low, 
i.e.,  below  1.0  ppm  (Ref.  73).  EPA 
reviewed  OSHA's  proposed  health 
standard  which  presented  data  on 
exposure  by  job  category.  The  data 
showed  that  of  25  job  categories  with 
exposure  to  2-^E,  four  have  exposures 


in  the  range  of  1.98  to  7.9  ppm  (58  FR 
15582.  March  23, 1993),  and  an 
estimated  1,949  workers  are  exposed  to 
2-EE  over  the  proposed  PEL  (Ref.  72). 
Based  on  these  data,  it  appears  that, 
although  not  proposed,  EPA  could  have 
made  a  finding  for  "significant" 
exposure  as  well  as  "substantial" 
exposure  to  2^E. 

The  Panel  also  challenged  EPA's 
exposure  finding  by  commenting  that 
production  levels  have  declined  from 
187  to  106  million  pounds  and  that 
solvent  use  has  declined  from  7  to  6 
percent.  EPA  notes  that  6  percent  of  108 
million  is  6.5  million  pounds  which  is 
still  considerable  use  for  solvent 
purposes.  The  Panel  also  commented 
that  43  percent  of  2^E  is  exported,  the 
implication  being  that  no  American 
workers  or  consumers  are  exposed 
during  the  use  of  2-EE.  This 
information  has  a  bearing  on  the 
exposure  of  the  end  user  of  2-EE,  but  it 
does  not  affect  the  exposure  of  the 
workers  involved  in  the  manufacture, 
processing,  and  distribution  of  2-EE, 
which  industry  concedes  is  less  than 
10.000  workers  and  OSHA  estimates  to 
be  nearly  22,000  workers.  When  10.000 
to  22,000  workers  are  engaged  in  the 
annual  production,  processing  and 
distribution  of  108  million  pounds,  EPA 
believes  there  is  substantial  potential 
exposure. 

Concerning  consumer  exposure,  the 
Glycol  Ethers  Panel  (Ref.  6)  provided 
labels  from  the  two  manufacturers  of  2- 
EE  indicating  that  2-^EE  should  not  be 
used  in  consumer  products,  but  did  not 
indicate  how  the  manufacturers  can  be 
certain  their  warnings  are  heeded.  No 
survey  of  customers  was  performed  to 
determine  if  2-EE  is  formulated  into 
consumer  products.  The  Panel  also 
provided  a  1984  letter  bom  the  CPSC  to 
EPA  (Ref.  6)  stating  that  2-EE  is  not  in 
consumer  products,  but  another 
submission  from  the  Panel  (Ref.  6h) 
indicated  that  as  of  1990.  the  CPSC 
regarded  consumer  exposure  to  2-EE  as 
"likely  or  possible."  Given  the 
insufficient  and  conflicting  nature  of 
this  information.  EPA  could  not 
conclude  that  there  is  no  potential 
consumer  exposure  to  2^E. 
Consequently.  EPA  questioned 
purchasers  of  2-EE  concerning  the 
possible  formulation  of  2-EE  into 
consumer  products.  Although  every 
purchaser  of  2-EE  could  not  be 
contacted.  EPA  did  not  discover  any 
consumer  use  of  2-EE  (Ref.  74). 
Therefore,  EPA  is  not  making  a  section 
4(a)(l)(B)(i)(II)  finding  for  2-EE  based 
on  consumer  exposure. 

EPA  does  not  agree  with  the  Panel 
that  releases  of  2-EE  to  the  environment 
are  not  substantial  within  the  meaning 


of  TSCA  section  4(a)(l)(B)(i)(I).  The 
Panel  (Ref.  6)  commented  that  TRI  data 
indicated  that  emissions  of  2-EE  are 
declining,  and  that  1990  releases  are 
likely  to  be  below  EPA's  threshold  of  1 
million  pounds.  EPA  believes  that  the 
Panel's  estimates  of  future  emissions  are 
speculative.  Moreover.  EPA  does  not 
believe  that  the  Panel  provided 
sufficient  data  to  support  its  argument 
that  environmental  releases  will  have 
decreased  by  approximately  50  percent 
in  1  year.  EPA  notes  that  manufacturere 
provided  1989  TRI  data  indicating  that 
1.8  million  pounds  of  2-EE  were 
released  to  the  environment.  This  value 
clearly  exceeds  the  environmental 
release  threshold  of  1  million  pounds 
specified  by  EPA  (58  FR  2873b.  May  14. 
1993).  Given  the  available  data,  EPA 
concludes  that  a  TSCA  section 
4(a)(l)(B)(i)(I)  substantial  release  finding 
is  also  valid  for  2-EE. 

EPA  does  not  agree  with  the  Glycol 
Ethers  Panel  that  imminent  OSHA 
regulation  negates  the  need  for  testing 
under  TSCA.  OSHA  regulations  seek  to 
protect  only  the  worker  population  and 
are  ba.sed  on  available  toxicity  data.  The 
fact  that  an  Agency  decides  to  regulate 
based  on  available  data  does  not 
preclude  EPA  from  seeking  testing 
under  TSCA  for  significant  health  and 
environmental  effects  datn  gaps  which 
may  identify  a  mort  seri.sitive  endpoint. 
Also.  OSHA's  regulation  on  2-EE  is 
only  in  the  proposal  stage  and  a  final 
rule  may  not  be  promulgated  for  1  to  2 
years.  What  OSHA's  final  rule  will 
require  concerning  level  of  protection, 
controls,  or  monitoring  can  not  be 
determined  at  this  time  although  EPA 
agrees  with  the  Panel  that  the  future 
OSHA  rule  should  reduce  worker 
exposure.  However,  a  reduction  may  not 
be  guaranteed  in  every  ca.se  when 
engineering  and  administrative  controls 
are  nut  fuasible  and  personal  protective 
equipment  is  relied  on  to  achieve 
compliance  with  the  OSHA  standard. 
There  is  some  uncertainty  concerning 
the  actual  protection  provided  by  gloves 
and  respirators  because  the  employee 
must  be  motivated  to  use  the  equipment 
and  use  it  properly  for  it  to  be  effective. 
Because  of  the  uncertainties  involved  at 
this  stage  of  OSHA's  regulatory  efforts. 
EPA  believes  thai  it  is  justified  in 
requiring  development  of  test  data  to 
assess  the  potential  risks  posed  by  the 
continued  potential  for  substantial 
occupational  exposure  to  2-EE. 

CMA's  GlycolEthers  Panel  (Ref  6) 
commented  that  the  available  toxicology 
data  demonstrate  that  there  is  no  need 
for  additional  testing  because  existing 
data  are  sufficient  and  provided  copies 
of  additional  studies  for  consideration. 
These  studies  were  conducted  by  Barbae 
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•t  al.  (Ref.  6a).  Foster  at  al.  (Ref.  6c), 
Wanier  at  al.  (Ref.  6i),  Gill  and  Negley 
(Ref.  6d).  and  Doe  et  al.  (Ref.  6b). 

EPA  reviewed  the  additional  studies 
provided  by  the  GWcol  Ethers  Panel 
regarding  the  possible  neurotoxic  effects 
of  2-EE  and  still  believes  the  testing 
proposed  for  2-^E  is  necessary.  EPA 
identified  problems  with  the  submitted 
studies  wldch  made  them  inadequate  to 
satisfy  its  data  needs  (Refs.  50  and  51). 
These  problems  are  listed  in  Table  1, 
Unit  III.A.5  of  this  preamble  and 
include  insufficient  exposure  duration, 
insufficient  description  of  methods,  no 
in  situ  perfusion,  and  the  evaluation  of 
an  insufficient  number  of  neurotoxicity 
endpoints. 

Dr.  Gill  (Ref.  6)  commented  that  the 
summary  of  the  Nelson  et  al.  studies, 
used  by  EPA  as  the  basis  for  iU  TSCA 
section  4(a)(l)(A)(i)  finding  for  2-^E, 
overstated  the  significance  of  the  studies 
and  incorrectly  inferred  that  exposure 
concentration-related  changes  were 
observed  in  tests  of  neuromuscular 
function,  exploratory  activity,  and 
aversive  learning.  EPA  did  state  that  the 
reported  changes  were  statistically 
significant  according  to  Nelson  et  al., 
and  that  more  effects  were  seen  at  the 
higher  dose,  but  it  did  not  state  or  infer 
that  these  changes  demonstrated  a  dose- 
response  relationship,  which  in  some 
cases  they  did  not.  Nelson  et  al.  (Refs. 
38  and  39)  exposed  pregnant  Sprague- 
Dawley  rats  to  0. 100,  or  200  ppm  2-EE 
(14-16/group]  during  gestation  days  7- 
13.  Behavioral  testing  was  conducted  on 
the  pups  up  to  60  days  of  age.  In  the 
pups,  rotarod  performance  was 
impaired  at  the  two  highest 
concentration  levels  of  2-S,  but  the 
effect  was  not  dose-related.  Open  field 
activity  was  decreased  at  200  ppm  only 
on  one  of  the  test  days.  Open  field 
latency  was  increased  only  in  the  100 
ppm  group.  Results  from  the  ascent  test 
were  mixed  in  the  200  ppm  group  with 
increased  performance  on  day  10,  but 
decreased  performance  on  day  12. 
Avoidance  crosses  in  a  shuttle  box  were 
decreased  in  the  200  ppm  group, 
whereas  the  mean  number  of  shocks 
received  in  20  trials  and  mean  seconds 
shocked  were  not  different  among 
groups.  Operant  behavior  was  not 
significantly  altered  by  2-EE  treatment. 
As  with  some  neurobehavioral  studies, 
the  results  are  not  easy  to  interpret.  The 
results  from  Nelson  et  al.  (Refs.  36  and 
39)  show  some  effects  on  neuromotor 
responses  of  the  pups  after  prenatal 
exposure  to  2-EE,  Imt  dose-response 
relationships  were  not  clearly 
established.  In  general,  as  indicated  by 
Nelson  et  al.  (Ref.  39)  and  alao  by  Dr. 
Gill  Plef.  6),  these  resulu  fit  a  paUera  of 
decreased  neuromotor  function,  which 


EPA  believes  also  supports  its  TSCA 
section  4(a)(l)(A)(i)  finding. 

L  Testing  Program 

1.  Tiering  of  tests.  CMA  (Ref.  3) 
commented  that  a  tiered  approach  to 
testing  would  be  more  cost  effective  for 
this  and  future  neurotoxicity  endpoint 
rules.  CMA  argued  that  a  tiered 
approach  womd  permit  screening  tests 
to  be  performed  first,  and  only  if  the 
remits  of  the  screening  tests  are  positive 
should  additional  second  tier  testing  be 
required.  CMA  suggested  that  the  fint 
tier  consist  of  a  subchronic  functional 
obsMvational  battery  (FOB)  and 
neuropathology;  a  second  tier,  decided 
on  a  caae-by-case  basis,  could  include 
motor  activity  (MA)  and  behavior  tests. 
CMA  also  suggested  that  a  subchronic 
study  of  28  days  duration  may  be 
appropriate  since  the  Office  of  Pesticide 
Programs  (OPP)  recently  revised  its 
guidelines  for  delayed  neurotoxicity  for 
organophosphorus  substances  from  90 
to  28  days  in  duration  and  OECD 
guidelines  allow  for  a  range  of  test 
durations. 

Similar  comments  were  expressed  in 
reference  to  MIBK  by  CMA's  Ketones 
Panel  (Ref.  7).  DuPont  (Ref.  15)  also 
suggested  s  two-tier  approach,  except 
that  the  first  tier  should  be  acute  FOB 
and  MA  tests  and  the  second  tier  should 
be  a  subchronic  FOB,  MA,  and 
neuropathology.  Du  Pont  further  stated 
that  a  tier  approach  was  outlined  in  the 
OTA  report  on  neurotoxicity,  used  in  a 
previous  TSCA  test  rule  on 
unsubstituted  phenylenediamines  (40 
CFR  799.3300),  and  has  been  used  for 
other  toxicologic  endpoints  such  as 
mutagenicity  in  other  test  rules  (52  FR 
21516,  June  8, 1987;  53  FR  913,  January 
14, 1988).  Monsanto  (Ref.  17)  also 
commented  that  testing  should  be  tiered 
with  the  first  tier  consisting  of  a 
subchronic  FOB  test  and 
neuropathology  and  the  second  tier 
required  on  a  case-by-case  basis 
consisting  of  cognitive  function  and 
behavior  tests  along  with  acute  testing 
and  assessments  of  reversibiUty  of 
effects  after  acute  exposure.  In  the  tiered 
approach  proposed  by  The  Dow 
Chemical  Company  (Ref.  14),  three  tiers 
would  be  used.  The  first  would  be  a 
classical  subchronic  study  with  FOB. 
MA.  and  neuropathology  (fixation  by 
immersion),  the  second  tier  would  be  a 
subchronic  study  with  the  high  dose  set 
below  doses  which  cause  systemic 
toxicity  which  would  hamper  data 
interpretation  and  writh  FOB.  MA. 
neuropathology  (perfusion),  and  evoked 
potentials  battery  included,  and  the 
third  tier  wouJd  assess  cognitive 
functions  in  a  subchronic  study. 


As  indicated  in  the  proposed  rule, 
EPA  has  a  concern  about  the 
neurotoxicity  of  solvents  as  a  class,  and 
this  is  supported  by  the  discussion  in 
Casarett  and  DouU's  Toxicology  (Ref. 
47)  which  was  cited  in  the  proposed 
rule.  Because  EPA  believes  the 
likelihood  is  high  that  neurotoxic  effects 
will  be  produced,  thne  is  less 
justification  to  use  a  tiered  approach.  A 
tiered  approach  will  result  in  delays  in 
receiving  valuable  data  due  to  the  added 
time  needed  to  review  first  tier  data,  and 
because  tests  would  not  be  performed 
concurrently.  While  EPA  agrees  that 
tiered  testing  is  a  Valid  and  cost 
effiactive  m^od  of  screening 
substances,  and  appreciates  the  value  of 
this  approach  as  indicated  by  its  use  of 
tiered  testing  in  other  test  rules,  the 
different  tests  proposed  for  first  and 
second  tiers  in  the  above  comments 
indicate  that  there  is  no  universal 
agreement  on  what  constitutes  a  first 
tier  battery.  In  addition,  while  tiered 
testing  is  particularly  useful  for 
screening  a  large  number  of  substances 
for  which  there  is  no  indication  that 
positive  results  will  be  produced,  EPA 
believes  that  there  is  a  high  probability 
that  these  compounds  are  neurotoxic 
agents.  For  these  reasons.  EPA  believes 
the  tests  required  in  this  rule  constitute 
a  justifiable  testing  program  that  wrill 
result  in  the  development  of  testing  data 
necessary  to  reasonably  determine  or 
predict  the  neurotoxic  effiacts  of  these 
solvents. 

2.  Dose  selection.  CMA  (Ref.  3) 
commented  that  interpretation  of  data 
from  the  high  dose  group  would  be 
difficult  as  the  high  dose  group  is 
currently  defined  in  the  propoBed  rule, 
because  substances  which  are  highly 
irritating  may  affect  breathing  patterns 
and  this,  in  turn,  may  have  an  effect  on 
neurobehavioral,  learning  and  memory 
endfMints  in  the  test  animals.  CMA 
suggested  that  the  concentration  which 
results  in  a  reduction  in  breathing  rate 
(RD50)  be  used  as  the  high  dose  rather 
than  a  concentration  which  results  in 
clear  neurotoxic  effects  or  is  near  life 
threatening. 

EPA  believes  that  clearly 
demonstrated  behavioral  effects  are 
valid  criteria  for  the  high  dose.  EPA 
acknowledges,  however,  that  the 
occurrence  of  toxic  effects  on  other 
organ  systems  in  addition  to  the  nervoua 
system  would  require  careful  analysis  to 
determine  whether  the  behavioral 
effects  were  secondary  to  toxicant 
induced  changes  in  otiier  organ  systems 
or  more  directly  neurotoxic. 

3.  CA>sermtion/iesting  times.  Dow 
(Ref.  14)  commented  that  EPA  should 
modify  the  neurotoxicity  test  guidelines 
for  scientific  and  technical  reasons.  Dow 


UMI 


FedBwJ  RegMtar  /  Vol.  58.  No.  142  /  Tuesday.  July  27.  1993  /  Rules  and  Regulations        40279 


noted  that  the  guidelines  for  the  testing 
of  acute  motor  activity  require  testing  to 
be  conducted  at  times  Uiat  include  the 
peak  signs  of  toxicity.  Dow  stated  that 
the  time  of  peak  signs  is  likely  to  be 
during  exDosure.  but  testing  cannot  be 
conducted  until  after  the  chamber  has 
been  vented  which  takes  30  to  35 
minutes.  If  the  elimination  of  the 
solvent  from  the  brain  is  rapid,  then  the 
results  that  are  generated  may  be 
worthless.  Dow  believes  that  other  tests 
(e.g..  evoked  potential  or  ^G)  should  be 
substituted  which  can  be  used  while  the 
animal  is  being  exposed.  Althoii^  EPA 
would  prefer  to  have  the  motor  activity 
and  SCOB  tests  conducted  during 
exposure.  EPA  does  not  consider  it 
practical  to  require  testing  in  the 
inhalation  chamber  at  this  time. 
Therefore.  EPA  requires  that  testing  be 
done  as  quickly  as  possible  after 
exposiue.  EPA  also  believes  that  Dow's 
estimate  of  30  to  35  minutes  to  vent  a 
chamber  seems  an  unusually  lengthy 
period  of  time  and  that  some  adjustment 
here  might  allow  peak  signs  to  be 
measured  sooner  in  the  post-exposure 
observation/testing  period.  EPA  is 
interested  in  mot(v  activity  as  a 
quantified  index  of  arousal  of  the  test 
animal  and  does  not  accept  that  Dow's 

i>roposal  has  justified  u^ng  other  tests 
e.g.,  evoked  potential  or  EEC)  instead  of 
acute  motor  activity. 

Dow  also  commented  that  for  the  FOB 
test,  observations  are  required  at  1. 6. 
and  24  hours,  and  commented  that  it  is 
not  clear  if  these  times  start  from  the 
beginning  of  exposure  or  start  at  the  end 
of  the  6-hour  exposure.  If  the  time  starts 
at  the  beginning,  then  it  is  not  possible 
to  make  all  of  the  observations  at  1  hour, 
which  is  during  the  exposure,  and  if 
time  starts  at  termination  of  exposure, 
then  the  observations  at  6  hours  would 
require  an  extended  wovk  day.  The  time 
for  FOB  observations  for  the  acute  FOB 
and  for  the  first  exposiue  in  the 
subchronic  FOB  is  at  the  termination  of 
exposure,  although  it  is  an  established 
scientific  practice  to  record  those 
observations  that  can  be  made  during 
the  exposiire  period.  To  clarify  further, 
according  to  the  guideline,  all  animals 
should  be  obeerved  prior  to  initiation  of 
exposure.  Also,  subssquent  to  the  first 
exposure  in  the  subchronic  FOB,  all 
obsCTvations  shoiild  be  made  before  the 
daily  exposure.  Concerning  the  length  of 
the  work  day.  EPA  believes  extended 
work  days  occur  in  many  testing 
situations  and  this  diould  not  be  a 
ma)or  obstacle  to  conducting  the 
required  tests. 

4.  Schedu/e-contraMed^perant 
behavior  tett  AtHC  (Rsf.  1).  CMA's 
Glycol  Ediars  Panel  (Ref.  6).  Du  Pont 
(Ref.  15).  Monsanto  (Ref.  17).  Union 


Carbide  (Ref.  19),  and  Dr.  R.A.  Neal 
from  Vandeibilt  University  (Ref.  25) 
commented  that  the  validity  of  the 
schedule-controlled  operant  behavior 
(SOOB)  test  conducted  under  EPA 
guidelines  has  not  been  firmly 
established  by  systematic  studies.  EPA 
does  not  agree.  SOOB  has  been  used  for 
over  40  years  to  study  nervous  system 
function.  SCOB  has  been  shown  to  be 
affected  by  brain  lesions,  many 
toxicants,  and  by  virtually  every 
category  of  psychoactive  drugs, 
hundreds  of  which  have  been  dted  in 
the  open  literature.  Moreover.  SCOB  has 
had  extensive  use  as  a  tool  for 
assessment  of  the  role  of  specific  brain 
regions/pathways,  lesioning  techniques, 
and  biochemical  pre-treetments  suoi  as 
receptor  antagonists,  in  studying  the 
mechanism  or  action  of  drug  effiacts  on 
behavior.  There  are,  moreover, 
considerable  toxicity  data  on  SCOB  and 
solvents,  pesticides,  and  metals  which 
have  been  gathered  in  many  laboratories 
over  the  last  20  years.  Clearly,  there  is 
a  long  standing  research  tradition  and 
rich  data  base  on  SCOB  as  compared  to 
many  methods  in  use  in  regulatory 
toxicology. 

CMA's  Glycol  Ethers  Panel  (Ref.  6). 
Du  Pont  (Ref.  15),  Monsanto  (Ref.  17). 
Union  Carbide  (Ref.  19).  and  Dr.  RA. 
Neal  from  Vandetbilt  University  (Ref. 
25)  considered  some  definitions  in  the 
guidelines  to  be  unclear,  i.e.  whether  or 
not  a  change  in  response  rate  represents 
an  adverse  effect.  As  asked  by  Wenger 
(Ref.  42)  "is  a  decrease  always  bad  and 
an  increase  always  good?"  Although  the 
answer  may  not  be  perfectly  clear  in 
every  case,  EPA  believes  that  there  are 
no  special  difficulties  in  the 
interpretation  of  SCOB  data.  Disruptions 
in  the  rate  or  pattern  of  an  organism's 
behavior  obtained  in  studies  that  are 
scientifically  valid,  i.e.,  found  to  be 
statistically  and  toxicologically 
significant,  are  generally  considered  to 
be  adverse.  This  is  easily  understood  by 
analogy  to  the  depressant  effects  of 
alcohol,  the  confused  behavior  of  people 
imder  the  influence  of  alcohol,  or  the 
stimulant  effects  of  several  cups  of 
coffee.  Of  course,  ultimately  what  is 
"adverse"  can  be  a  social  judgment,  but 
it  is  reasonable  to  assume  that  most 
people  would  not  desire  such  effects 
from  inadvertent  exposures,  and  that 
public  safsty  would  also  argue  against 
them. 

The  AIHC  (Ref.  1)  provided  references 
to  several  studies  rihidti  have  not 
demonstrated  a  conristent  relationship 
between  SOOB  performance  and 
neurotoxicity  as  measured  by  other 
tests.  In  response.  EPA  notes  that  it  is 
not  particuhrly  uncommon  that 
oontlicting  results  are  obtained  between 


different  tests  of  neurotoxicity.  This  is 
to  be  expected,  since  the  diffimnt  tests 
are  evaluating  different  functions  of  the 
nervous  system,  and  the  reason  for 
requesting  different  tests  is  based  on  the 
assumption  that  some  tests  may  provide 
negative  resulu  while  others  will 
provide  positive  results  or  significant 
differences  in  the  dose-response 
relationship.  For  example,  the  %vell 
known  neurotoxicant  tetrodotoxin 
completely  blocks  sodium  channels 
leading  to  blockage  of  the  action 
potential,  paralysis,  and  death. 
Neiuopathological  assessments  of  the 
nerves  by  histological  methods,  or  even 
by  the  use  of  electron  microscopy  of 
animals  treeted  with  this  compoxmd,  do 
na<  reveal  any  alterations  in  the  nerve 
fibers.  Another  example  would  be  that 
the  measures  of  motor  fonction,  such  as 
grip  strength,  would  not  be  modified  if 
a  few  axons  in  the  motor  nerve  were 
undeigoing  degeneration,  although 
neuropathology  would  detect  these 
changes.  These  examples  support  the 
rationale  that  batteries  of  tests  should  be 
used  in  assessing  neurotoxicity,  and  that 
there  is  no  a  priori  reason  that  the  SCOB 
test  would  not  be  a  usefol  addition  to 
such  a  battery  of  tests. 

The  AIHC  (Ref.  1)  ststed  that  "data 
generated  imder  the  SCOB  guideline  as 
proposed  by  EPA  will  not  permit  any 
inferences  to  be  made  about  learning 
and  memory  because  animals  will  be 
exposed  to  the  chemicals  after  being 
trained  to  perform  a  task."  Similar 
opinions  were  expressed  by  CMA  (Ref. 
3),  CMA's  Ketone  Panel  (Ref.  7),  CMA's 
Oxo  Process  Panel  (Ref.  9),  Dow  (Ref. 
14),  Du  Pont  (Ref.  15),  Monsanto  (Ref. 
17),  Union  Carbide  (Ref.  19),  and 
DEMTG  (Ref.  13).  EPA  does  not  agree. 
Although  the  SOOB  measures  the  effect 
on  the  performance  of  a  complex  task, 
operant  behavior  refers  to  behavior  that 
is  acquired,  i.e.,  learned  and  maintained 
by  its  consequences,  more  generally, 
rewards  and  punishments.  Schedules  of 
reinforcement  refer  to  rules  that  specify 
what  responses  will  be  reinforced  and 
when.  SOOB  is  a  set  of  methods  for 
assessing  the  sensitivity  of  organisms  to 
environmental  conditions  that  may  be 
varied  in  a  number  of  ways  to  study  the 
ability  of  organisms  to  adapt  to  change. 
The  data  base  on  SCOB  compiled  over 
the  last  50  years  has  shown  that 
schedules  of  reinforcement  determine 
both  the  rate  and  pattern  of  responses 
over  time.  These  rates  and  patterns  have 
been  shown  to  have  broad  generality 
across  spades  and  to  be  reliably  affected 
by  many  environmental  changes, 
different  classes  of  drugs  and  several 
other  dasses  of  substances.  Learning 
refera  to  the  increase  in  probd>ility  oft 
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responsa  following  the  association  of 
the  rasp<Mise  with  either  an  eliciting 
stimulus  (Pavlovian  conditioning)  or 
with  reinforcement  (operant 
conditioning).  Memoiy  refers  to  the 
likelihood  of  a  learned  response  after 
some  temp<Mal  delay  following  training. 
Learning  and  memory  cannot  be  direcUy 
observed  but  can  only  be  inferred  from 
changes  in  behavior.  Learning  and 
memory  are  broad  constructs  that  cover 
many  varied  and  complex  functions  that 
crannot  be  simply  studied  in  humans,  let 
alone  in  animals.  A  comprehensive 
assessmmt  of  learning  and  memory 
raquirss  an  extensive  test  battery. 
Regular  performance  under  a  schedule 
of  reinforcement  is  s  complex  pattern  of 
learned  behavior  and  is  an  index  of  the 
organism's  memory  of  the  task  as  well 
as  a  measure  of  its  ongoing  moment  by 
moment  adaptation  to  its  environment. 
Thus.  deHcits  in  performance  of  a 
complex  task  represent  a  failure  of  an 
ongoing  adaptation  to  the  environment 
fundamental  to  the  learning  process. 
EPA  therefore  believes  the  SCOB  is 
currently  the  best  single  test  for  the 
assessment  of  complex  behavior 
dependent  on  learning  and  memory. 

Dr.  D.  Cory-Slechta  from  the 
University  of  Rochester  (Ref.  23).  though 
supportive  of  the  inclusion  of  the  SCOB 
test  in  the  rule,  disagreed  with  the  type 
of  schedule  proposed,  i.e.,  the  multiple 
fixed-ratio,  difiiarential  reinforcement  of 
low  rate  (mult  FR  DRL)  schedule.  She 
commented  that  this  schedule  will 
mostly  reflect  changes  in  response  rate 
per  se  rather  than  measiue  learning  and 
memoiy  and  recommended  the  use  of  a 
multiple  fixed-ratio,  fixed-interval  (mult 
FR  FI)  schedule.  Dr.  Weiss  of  the 
University  of  Rochester  also  considered 
the  mult  FR  FI  schedule  to  be  an  equally 
valid  choice  (Ref.24).  The  more 
extensive  data  base  of  the  mult  FR  FI 
was  an  additional  reason  presented  to 
support  this  choice  (Reft.  22  and  23). 
Dr.  Cory-SIechta  also  preferred  the  multi 
FR  FI  because  changes  in  DRL  response 
rates  will  affect  the  rate  of 
reinforcement,  which  may  evoke 
compensatory  mechanisms  that  would 
prevail  over  test  substance  effects. 
Moreover,  long  interresponsive  times 
(IRT)  resulting  from  decreases  in 
response  rates  at  high  doses  will 
produce  apparent  increases  in  ihe 
animal's  ability  to  space  its  responses  in 
real  time  (Ref.  42). 

EPA  has  reviewed  the  annments  on 
the  advantages  and  disadvantages  of 
different  schedules  and  has  decided  to 
revise  its  modification  of 
§  7e8.6500(d)(8)(v)  and  require  the  mult 
FR  FI  schedule  of  reinforcement  which 
was  discussed  under  issues  for 
comment  in  the  proposed  rule  as  a 


possible  alternative  schedule.  EPA  has 
several  reasons  for  selecting  this 
schedule.  The  multi  FI  FR  schedule,  as 
noted  by  several  commenters,  has  a 
broad  data  base.  Also,  quality  assurance 
questions  can  be  easily  addressed  by 
analysis  of  rate  and  pattern  of 
performance  because  the  characteristic 
pattern  of  FI  and  FR  performance  has 
broad  generality  across  species,  and 
does  not  depend  to  any  great  degree  on 
the  particular  response  or  reinforoer 
used  in  a  study.  SCOB  response  rates 
maintained  by  FI  schedules  can  also  be 
increased  as  well  as  decreased  by 
solvents.  In  additi(m.  disruptions  in  the 
FI  or  FR  response  patterns  provide 
evidence  of  s  specificity  of  effect  on  the 
nervous  system  that  cannot  be  ascribed 
to  changes  in  motivation,  malaise,  or  an 
inability  to  perform.  Finally,  FI  and  FR 
schedules  have  been  extensively  used  to 
study  the  effects  of  many  solvents,  and 
quantitative  approaches  have  already 
been  advanced  by  Dews,  et  al.  (Ref.  56) 
and  Glowa  (Ref.  57)  for  quantitative  risk 
assessment,  i.e.,  benchmark  doses, 
making  better  use  of  the  data  than 
conventional  NOELs. 

AIHC  (Ref.l)  commented  on  the  large 
number  of  animals  that  would  be 
necessary  to  conduct  a  SCOB  test 
according  to  the  guideline  requirements 
and  the  attendant  logistical  problems. 
EPA  understands  these  concerns  and 
has  decided  that  an  acceptable 
alternative  to  the  guideline  requirement 
would  be  the  testing  of  animals  of  the 
same  sex  if  at  least  10  animals  per  dose 
level  and  control  are  used.  This 
alternative  is  listed  under  § 
799.5050(b)(l)(iii). 

5.  SCOB  as  a  first  tier  test.  The  AIHC 
(Ref.  1)  commented  that  the  SCOB  is  not 
appropriate  for  inclusion  in  a 
neurotoxicity  screening  battery.  The 
AIHC  states  that  although  the  SCOB  test 
has  a  definite  role  in  neurotoxicity 
testing,  "its  role  should  be  reserved  for 
more  advanced  questions  about  the 
behavioral  effects  of  a  compound  and 
not  as  an  initial  assessment."  This 
opinion  was  shared  by  the  CMA's 
Ketone  Panel  (Ref.  7),  CMA's  Oxo 
Process  Panel  (Ref.  9),  Du  Pont  (Ref.  15), 
Monsanto  (Ref.  17).  and  Dr.  RA.  Neal 
(Vandeibilt  Univereity)  (Ref.  25).  The 
submitters  further  cited  a  study  by 
Moser  and  MacPhail  (Ref.  28)  in  which 
the  investigatora  examined  the 
sensitivity  of  three  tests  (FOB.  motor 
activity,  and  SCOB).  for  identifying  the 
low  observed  effisct  levels  (LOAELs)  for 
six  known  neurotoxicants.  This  study  is 
dted  by  the  submittera  as  evidence  that 
SOOB  should  only  be  included  after 
other  neurotoxicity  tests  have  been 
completed. 


EPA  reviewed  the  study  by  Moser  and 
MacPhail  (Ref.  28)  and  found  that 
although  each  of  the  six  substances 
tested  had  a  similar  effective  dose  range 
across  the  different  tests.,the  three  test 
methods  clearly  assess  different  aspects 
of  the  overall  nervous  system  function 
of  the  rat.  For  the  chemicals  tested,  the 
FOB  was  an  equally  or  more  sensitive 
test  than  the  motor  activity  or  operant 
tests,  while  the  motor  activity  and 
operant  behavior  tests  were  equally 
sensitive  in  most  cases.  Moser  and 
MacPhail  (Ref.  28)  concluded  that 
although  the  FOB  and  motor  activity 
may  be  expected  to  adequately  detect 
neurotoxicity  of  unknown  substances, 
operant  behavior  testing  can  also 
characterize  the  actions  and  possible 
mechanisms  of  action  of  neurotoxicants. 
The  conclusions  of  Moser  and  MacPhail 
(Ref.  28)  are  in  agreement  with  earlier 
remarks  of  an  expert  subpanel  of  the 
Science  Advisory  Panel  of  the  Office  of 
Pesticide  Programs  regarding 
neurotoxicity  testing  Uiat  motor  activity 
and  SCOB  do  not  always  measure  the 
same  thing  and  that  some  effects  might 
be  missed  if  SCOB  were  a  second  tier 
test  (Ref.  40).  EPA.  therefore,  concludes 
that  the  SCOB  test  can  provide  valuable 
information  about  the  neurotoxic 
properties  of  the  substances  in  this  rule. 
This  rule  does  not  require  a  simple 
screening  test  program,  but  is  aimed  at 
the  specific  kinds  of  neurotoxicity 
known  or  suspected  to  be  associated 
with  chronic  solvent  exposiue.  As  such, 
inclusion  of  SCOB  will  provide 
meaningful  data  with  respect  to 
complex  neurobehavioraf  and  cognitive 
function. 

M.  Cost  of  Testing 

CMA  and  its  Glycol  Ethers  Panel 
(Refs.  3  and  6)  commented  that  there  is 
insufficient  experience  with  the  SCOB 
test  for  either  EPA  or  CMA  to  reliably 
estimate  the  cost  of  testing.  CMA  noted 
that  although  a  reliable  estimate  cannot 
be  made,  industry  scientists  believe  the 
true  cost  could  be  twofold  to  threefold 
greater  than  EPA  has  hidicated.  Dow 
(Ref.  14)  believed  EPA's  estimate  was 
low  because  several  subchronic  studies 
(about  $150,000  each)  may  have  to  be 
conducted  on  each  chemical,  and  there 
will  be  development  costs  for  pilot 
research  which  could  add  an  additional 
$75,000  to  the  overall  costs  of  the  study. 

EPA  believes  that  it  has  made  a 
reasonable  estimate  of  the  cost  of  the 
SCOB  test  EPA  has  used  the  best 
information  available,  and  the 
comments  bv  CMA  have  provided  no 
substantial  data  to  demonstrate  that 
EPA's  estimate  is  too  low.  The  estimate 
by  Dow  for  the  cost  of  subduonic 
testing  is  very  similar  to  that  used  by 


UMI 


Federal  Regirter  /  Vol.  58.  No.  142  /  Tuesday.  July  27,  1993  /  Rules  and  RegulaUons        40281 


EPA.  EPA  does  not  agree  with  Dow  that 
several  subchronic  tests  will  be  required 
for  each  substance.  EPA  believes  these 
multiple  studies  would  only  be  required 
if  the  tiered  testing  approach  proposed 
by  Dow  and  outlined  above  were 
adopted  in  the  final  rule.  In  addition,  as 
noted  by  EPA  in  the  proposed  rule,  it  is 
anticipated  that  the  sponsor  might 
combine  subchronic  tests,  whic^would 
reduce  the  cost  of  testing  for  a  given 
substance.  EPA  also  believes  it  is  likely 
that  other  types  of  cooperation  will 
occur  between  sponsors  that  will 
substantially  reduce  the  cost  of  any  pilot 
research  not  considered  in  the  economic 
analysis. 

N.  Laboratory  Capacity 

AIHC  (Ref.  1),  CMA  (Ref.  3).  CMA's 
0x0  Process  Panel  (Ref.  9),  Dow  (Ref. 
14),  DEMTG  (Ref.  13).  and  Monsanto 
(Ref.  17)  commented  that  there  is 
insufficient  laboratory  space  to  conduct 
the  required  testing  since  laboratories 
are  required  that  have  expertise  in  both 
inhalation  toxicology  ana 
neurotoxicology.  The  commenters  stated 
that  the  surveys  used  by  EPA  to  assess 
laboratory  capacity  assessed  the 
capacity  to  conduct  netirotoxicity  and 
inhalation  studies  separately,  while  an 
informal  survey  conducted  by  AIHC  of 
nine  major  contract  testing  laboratories 
indicated  that  only  one  or  two  could 
conduct  the  required  testing.  In 
addition,  the  commenters  noted  that 
EPA  recently  annoimced  a  data-call-in 
for  neurotoxicity  tests  for  certain 
pesticides  and  also  announced  requiring 
neiirotoxicity  testing  for  pesticides 
requiring  new  registration.  The 
commenters  maintained  that  any 
available  laboratory  capacity  would  be 
eUminated  by  these  other  EPA  actions. 
Du  Pont  (Ref.  15)  also  indicated  that 
laboratory  capacity  may  be  limited  if  the 
SCOB  test  is  not  deleted  from  the  final 
rule,  and  further  requested  at  least  a  9- 
month  extension  on  each  test  to  allow 
for  scheduling  of  laboratory  space  (it 
was  noted  that  this  is  the  time  needed 
to  reserve  space  in  their  laboratory). 

Dr.  D.  McMillan  (Ref.  22)  commented 
that  there  are  sufficient  scientists 
available  to  staff  new  contract 
laboratories  in  neurotoxicity  and  that 
there  is  adequate  laboratory  space  to 
conduct  tests  on  20  substances/year; 
however,  he  believes  that  space  may 
become  severely  limited  if  tests  were 
required  on  as  many  as  50  substances/ 
year.  Dr.  D.  Cory-SIechta  (Ref,  23) 
suggested  the  time  frame  for  obtaining 
results  for  this  first  set  of  substances  in 
the  endpoint  rule  might  be  increased  to 
allow  for  the  hiring  and  establishment 
of  additional  qualified  personnel,  but 
maintained  that  if  subsequent  chemicals 


are  added  to  the  rule,  the  time  frame  as 
outlined  in  the  proposed  rule  should  be 
adequate. 

EPA  believes  that  there  will  be 
sufficient  laboratory  space  to  comply 
with  this  rule  (Refs.  48  and  49).  EPA 
anticipates  that  despite  the  demand  for 
laboratories  to  conduct  neurotoxicity 
testing  under  the  Federal  Insecticide, 
Fungicide  and  Rodentidde  Act  (FIFRA). 
there  will  be  adequate  capacity  to 
accommodate  neurotoxicity  testing  of  10 
additional  substances  under  this  rule. 
However,  to  assist  the  test  sponsor  in 
scheduling  laboratory  space,  EPA  has 
decided  to  extend  the  due  dates  for  the 
SCXDB  test  from  21  to  24  months  for 
three  of  the  chemicals,  from  21  to  30 
months  for  three  other  chemicals,  and 
from  21  to  36  months  for  the  remaining 
four  chemicals.  The  order  in  which 
these  chemicals  should  be  tested  is  as 
follows: 

First  set  of  three  chemicals: 

acetone 
1-butanol 
ethyl  acetate 

Second  set  of  three  chemicals: 

methyl  isobutyl  ketone 
2-ethoxyethanol 
diethyl  ether 

Third  set  of  four  chemicals: 

n-butyl  acetate 
isobutyl  alcohol 
tetiahydrofuraa 
fl-amyl  acetate 

The  criteria  used  for  establishing  the 
above  order  were  proposed  in  Unit  IV.D 
of  the  proposed  rule.  The  substances  to 
be  tested  first  would  be  those  with 
4(a)(1)(A)  and  4(a)(1)(B)  findings  and 
ranked  according  to  production  volume 
as  reported  in  the  proposed  rule.  Those 
substances  with  the  largest  production 
volumes  would  be  required  to  be  tested 
first,  followed  by  those  substances  with 
the  next  largest  volimies.  The 
substances  with  only  a  section  4(a)(1)(B) 
exposure  finding  would  be  tested  next 
and  likewise  ranked  according  to 
production  volume  as  reported  in  the 
proposed  rule.  No  comment  was 
received  on  this  method  of  prioritizing 
the  chemicals  for  testing. 

O.  Export  Notification  Requirements 

CMA  (Ref.  3)  commented  that 
requiring  exporters,  imder  TSCA  section 
12(b),  to  notify  EPA  annually  of  the 
substances  they  export  which  are 
subject  to  this  rule  will  be  very 
burdensome  and  that  a  de  minimis 
exemption  should  be  allowed  for 
substances  present  in  small 
concentrations  in  exported  products. 

EPA  realizes  that  annual  export 
notification  for  the  substances  to  be 


tested  under  this  rule  may  be 
burdensome.  EPA  has  proposed  to  offer 
some  relief  to  exporters  by  requiring  a 
one-time  notice  instead  of  an  annual 
notice.  That  proposal  was  published  in 
the  Federal  Register  on  July  12. 1989 
(54  FR  29524).  Currently.  EPA  is  in  the 
process  of  issuing  a  final  rule. 

m.  Final  Testing  Requirements 

A.  Findings 

EPA  is  basing  the  final  health  effects 
testing  requirements  on  the  authority  of 
section  4(a)(1)(A)  and  (B)  of  TSCA.  EPA 
finds  that:  available  data  indicate  that 
six  of  the  substances  may  present  an 
unreasonable  risk  of  injury  to  human 
health  based  on  preliminary  information 
suggesting  that  these  substances  may 
produce  neurotoxic  effects  and  upon  the 
potential  human  exposure  to  these 
substances.  EPA  also  finds  that  all  10 
substances  are  produced  in  substantial 
quantities:  there  is  or  may  be  substantial 
human  exposure  to  all  10  substances; 
and  there  is  or  may  be  substantial 
environmental  release  of  four  of  these 
substances.  Moreover,  EPA  has 
concluded  that  there  are  insufficient 
data  and  experience  to  reasonably 
determine  or  predict  the  neurotoxic 
effects  from  manufacturing,  processing, 
use,  and  disposal  of  these  substances, 
and  testing  is  necessary  to  develop  these 
data. 

EPA  published  a  general  policy 
statement  under  TSCA  section 
4(a)(l)(B)(i)  (the  "B"  policy)  in  which  it 
articulated  its  criteria  for  making 
findings  under  this  provision  (58  FR 
28736.  May  14. 1993).  The  "B"  policy 
was  developed  in  response  to  the  April 
12. 1990  decision  in  CMA  v.  EPA  (Ref.. 
26)  in  which  the  Court  remandedto 
EPA  the  TSCA  section  4  rule  for  cumene 
to  "articulate  the  standards  or  criteria 
on  the  basis  of  which  it  found  the 
quantities  of  cumene  entering  the 
environment  from  the  facilities  in 
question  to  be  'substantial'  and  human 
exposure  potentially  resulting  to  be 
'substantial.'"  Although  not  mandated 
by  the  cumene  decision,  EPA  also 
articulated  the  criteria  for  substantial 
production  and  substantial  and 
significant  human  exposure  in  the  "B" 
policy. 

EPA  proposed  the  neurotoxicity  test 
rule  under  TSCA  section  4(a)(1)(B) 
without  waiting  for  the  "B"  policy  to  be 
proposed  and  published  in  the  Federal 
Register  for  comment  by  exercising  the 
option  of  articulating  the  criteria  used  in 
making  findings  under  TSCA  section 
4(a)(1)(B)  in  the  specific  proposed  rule 
(56  FR  9110-9111,  March  4, 1991).  EPA 
did  not  base  its  section  4(a)(1)(B) 
finding  in  this  rule  on  the  "B"  policy, 
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although  the  findings  in  this  rule  are 
consistent  writh  the  policy.  For  the 
reasons  set  forth  in  the  proposed  rule 
(Id.),  in  the  response  to  the  comments 
section  of  this  notice,  and  in  the 
discussion  below.  EPA  believes  that  it 
has  clearly  articulated  the  bases  for  its 
findings  under  sections  4(a)(1)(A)  and 
(B)  of  TSCA  in  support  of  the  required 
testing. 

1.  All  10  substances  are  or  will  be 
produced  in  substantial  quantities.  The 
production  volumes  of  all  of  the 
substances  subject  to  this  test  rule  are 
listed  on  the  TSCA  section  8(b) 
Inventory.  Other  sources  of  more  recent 
production  data  have  been  evaluated  to 
update  the  TSCA  inventory  data  (see 
Economic  Impact  Analysis).  EPA  has 
reviewed  these  data  and  has  found  that 
the  reported  production  volume  of  each 
substance  (9.4  million  to  2.4  billion 
pounds  per  year)  is  substantial.  EPA 
believes  it  is  reasonable  to  interpret 
substantial  production  to  mean  large 
production,  and  that  9.4  million  pounds 
is  a  large  amount  of  production. 
Furthermore,  only  11  percent  of  the 
substances  reported  in  connection  with 
the  TSCA  section  8(b)  inventory  of  the 
substances  in  commerce  have  annual 
production  volumes  over  1  million 
pounds  (Ref.  64).  EPA  believes  that  it  is 
reasonable  to  conclude  that  this  small 
group  of  substances  (i.e.,  the  top  11 
percent  according  to  production 
volume),  clearly  are  substances  with 
substantial  production. 

2.  Then  is  or  may  be  substantial 
human  exposure  to  each  of  the  10 
substances.  With  the  exception  of  2- 
ethoxyelhanol.  EPA  finds  there  is 
potential  for  substantial  consumer 
exposure  to  these  substances  from  their 
widespread  presence  in  consumer 
products.  Consimier  uses  of  these 
solvents  include  engine  starting  fluid, 
and  solvent  for  paint,  lacquer,  ink,  and 
enamel  (56  FR  9106-9107,  March  4. 
1991).  EPA  has  determined  that  these 
substances  are  present  in  1  to  51 
consumer  products  and  has  estimated 
that  at  least  3.7  million  consumers  are 
exposed  to  each  product  (56  FR  9107, 
March  4. 1991).  EPA  believes  that  it  is 
reasonable  to  interpret  the  term 
"substantial  human  exposure"  to  mean 
widespread  human  exposure,  or  in  other 
words,  a  large  number  of  people.  EPA 
believes  that  exposure  of  3.7  million 
people  is  substantial  exposure  because 
where  millions  of  people  are  exposed  to 
a  substance,  it  is  reasonable  that  EPA 
should  have  data  on  the  potential 
hazards  associated  with  the  substance. 

EPA  also  finds  there  is  or  may  be 
substantial  occupational  exposure  to 
each  of  these  substances.  The  industrial 
uses  of  these  substances  include 


extraction  solvent,  diemical  synthesis, 
lube  oil  additive,  solvent  for  coatinn, 
adhesives.  plastics.  PVC  cement  and  ink 
(56  FR  9106-0107,  March  4. 1991).  The 
NOES  data  indicate  that  at  least  172.000 
workers  may  be  exposed  to  each  of  these 
substances  (56  FR  9107.  March  4, 1991). 
EPA  believes  that  exposiire  to  172.000 
workers  is  substantial  exposure.  As  a 
general  matter  EPA  has  foimd  that 
workers  tend  to  be  subject  to  routine  or 
episodic  exposure  over  a  long  period  of 
time.  Thus,  to  be  considered  substantial, 
exposure  does  not  have  to  be  as 
widespread  for  workers  as  for 
consumers  or  the  general  population. 
EPA  believes  that  exposure  of  172,000 
workers  is  widespread  enough  to 
necessitate  testing  to  determine  the 
potential  hazards  of  the  substances. 

EPA  finds  that  exposure  of  over 
100,000  workers  and  3.7  million 
consumers  is  "substantial"  as  that  term 
is  used  in  TSCA  section  4(a)(l)(B)(i](n). 
Furthermore,  these  substances  have  a 

Eropensity  to  penetrate  the  skin,  and 
ave  high  volatility,  which  facilitates 
inhalation.  Available  data  on  skin 
absorption  and  the  vapor  pressures  of 
these  substances  support  this 
conclusion. 

3.  Four  of  the  substances  enter  or  may 
reasonably  be  anticipated  to  enter  the 
environment  in  substantial  quantities. 
Four  of  the  substances  (acetone.  !• 
butanol.  2-ethoxyethanol.  and  methyl 
isobutyl  ketone)  are  listed  on  EPA's 
Toxics  Release  Inventory  and  have  been 
reported  to  be  released  to  the 
environment  in  quantities  exceeding  1 
miUion  poimds  per  year.  EPA  believes 
that  the  term  "substantial"  used  in 
connection  with  environmental  releases 
means  large  release  and  is  intended  to 
capture  substances  with  extensive 
release  to  the  environment.  EPA  finds 
that  1  million  pounds  of  release  to  the 
environment  is  a  sufficiently  large 
amount  of  release  that  EPA  should 
require  testing  even  in  the  absence  of 
any  hazard  information.  Moreover,  the 
TRI  shows  that  only  37  percent  of  the 
listed  substances  have  releases  over  1 
million  pounds,  but  account  for  over  99 
percent  of  the  total  reported  releases  on 
the  TRI  by  volume  released.  EPA 
believes  that  it  is  reasonable  to  conclude 
that  this  small  group  of  substances  (i.e.. 
less  than  37  percent),  which  accounts 
for  over  99  percent  of  all  releases, 
clearly  are  substances  with  substantial 
releases.  EPA  therefore  finds  that  the 
releases  of  these  four  substances  are 
"substantial"  as  that  term  is  used  in 

TSCA  section  4(a)(l)(B)(i)(I). 

4.  Activities  involving  six  of  the 
substances  may  present  an 
unreasonable  risk  of  injury.  In  addition 
to  the  findings  made  under  section 


4(a)(l)(B)(i)  for  all  the  subject  chemicals. 
EPA  dso  finds  under  section 
4(a)(l)(A)(i)  that  the  neurotoxicity 
studies  discussed  in  the  proposed  rule 
and  Unit  n  of  this  preamble  for  acetone. 
1-butanol.  diethyl  ether.  2- 
ethoxyethanol.  ethyl  acetate,  and  methyl 
iscA>utyl  ketone,  and  the  worker  and/or 
consumer  exposure  to  these  substances 
indicate  that  the  manufacturing, 
processing,  use,  and  disposal  of  these 
substances  may  present  an  unreasonable 
risk  of  injury  to  human  health.  The 
finding  that  acetone  may  present  a  risk 
is  based  on  the  human  study  which 
showed  a  decrease  in  auditory  tone 
discrimination  after  a  4-^our  e}n>osure 
to  250  ppm  acetone  (Ref.  5c)  and  the 
dose-related  functional  decrements 
observed  in  rats  and  mice  after  exposxire 
to  1,000  to  56,000  ppm  acetone  (Refs.  43 
and  5e).  The  finding  that  1-butanol  may 
present  a  risk  is  based  on  its  observed 
impairment  of  motor  control  in  rats 
(Refs.  52  and  53)  and  motor 
performance  in  mice  (Refs.  34  and  44). 
The  finding  that  diethyl  ether  may 
present  a  risk  is  based  on  its 
interference  with  the  acquisition  of  an 
avoidance  response  in  mice  (Ref.  13g). 
The  finding  that  2-ethoxyethanol  may 
present  a  risk  is  based  on  the  aheration 
of  motor  performance  and  avoidance 
conditioning  in  the  offspring  of  rats 
exposed  to  100  and  200  ppm  (Refs.  38 
and  39).  The  finding  that  ethyl  acetate 
may  present  a  risk  is  based  on  the  dose- 
related  decrease  in  a  schedule- 
controlled  response  in  mice  after 
exposure  to  300  to  3,000  ppm  (Ref.  5e). 
Also,  intravenous  injection  of  ethyl 
acetate  depressed  the  vestibulo-ocular 
reflex  in  rats  (Ref.  54).  The  finding  that 
methyl  isobutyl  ketone  may  present  a 
risk  is  basod  on  the  hindlimb  paralysis 
seen  in  rats  and  mice  exposed  to  3,000 
ppm  (Ref.  45).  The  specific  effects 
observed  in  these  studies  indicate  that 
each  of  these  substances  presents  a 
potential  to  cause  neurotoxic  effects. 

5.  Insufficient  data  and  experience. 
Under  section  4(a)(l)(A)(u)  and  (B)(ui. 
EPA  finds  that  there  are  insufficient 
data  and  experience  to  reasonably 
determine  or  predict  the  potential 
neurotoxic  effects  from  acute  and 
subchronic  exposures  from 
manufacturing,  processing,  use,  and 
disposal  of  these  substances. 

EPA  believes  that  the  guidelines 
found  at  40  CFR  part  798  represent 
state-of-the-art  methodology  and  form 
the  basis  for  a  valid  and  scientifically 
acceptable  test  standard  for  evaluating 
the  neurotoxicity  of  these  substances. 
The  available  studies,  including  some 
submitted  to  EPA  during  the  public 
comment  period,  do  not  adequately 
assess  the  neurotoxic  effects  of  the 
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substances  subject  to  this  rule  (see  Refo. 
50,  51, 60,  73  and  74  for  a  detailed 
discussion  of  EPA's  assessment).  EPA 
has  summarized  its  reasons  for  its 
finding  for  data  insufficiency  in  the 
following  Tablet: 

Table  i.—  Data  Insufficiency  Find- 
ings UNDER  TSCA  4(A)(1)(A)(ll) 
AND  (B)(ll) 


Name 


•oatofM(67- 
64-1). 


••« •• ••••• •«•••«••••• 


/Mmyl  acetate. 


grade  (629- 
•3-7). 


1-tMlanoi  (71- 
36-3). 


••«  •«•  •••••••••« 


f>4uty1i 

(123-e6-«). 
dMhyleVtar 

(60-29-7). 


Datalnsufll- 
cienqr 

a 

h 

UflvflJ    ■•■••■•■•••••< 

dJwn ............. 

VfvVfl    •■•■•••••••■••■••• 

^■fV  V   •••••••••■•••••••< 

p 

d,M 

h.f,y,z,aa 

■  lfiH|^    ••«■•*••«  a***! 

WfU  ••••••«•••«••••••  I 

VfH  •••••••••••••••••I 

l.t 

d .... 
a.b,d,n.u 

mAt ..... 

d.t 

d.t 

>n,ff,gg .. 
d.hA0.. 


txjnjo 
a.n... 


a.d 
<M» 
a.dj 

9- 
a.d.in,n.t.bb . 

a,d/n,ttbb  ...^ 
a.m.t.bb  — 

n > 

bi).oc/ld  ......< 

h/1.0  ............< 

n ., 

n 

n .................. 

a.in.t.bb  — 
aAdd .~.~,.... 

n ~. 


Ref- 
erences 


43 


4t> 
4c 
4d 
4a 
4f 

4g 

4h 

4i 

5a 

5b 

5c 

5d 

5a 

5f 

sg 
68a 

68b 
68c 

91 


9k 
44 

99 
34 
52 
53 


13g 

13v 
13a 
13b 
13c 
13d 
13il 
13f 
13h 
13 

131 

13k 

13m 

13P 

13q 

13r 


Table  1.—  Data  Insufficiency  Find- 
ings UNDER  TSCA  4(A)(1)(A)(II) 
AND  (B)(ii)— Continued 


2-ethoxy«ttwnol 
(110-80-6). 


attiyl  acetate 
(141-78-6). 

iaobiityt  aicohoi 
(78-83-1). 

mettiyl  laotHilyl 
ketone  (108- 
10-1). 


tetrahydrofuran 
(109-99-9). 


Datalnsufll- 
dency 


a.m.t.bb 
c,e,fj  .... 


c,e,fj 

hAfAaa 

Ijn 

n 

X  

t».n 

a4>.d,n .... 


n ... 
n ... 


a,h,m,n.t^ .... 
a.in,r,t.z,aa  _. 

a,n,fl 

b,l,in,t 

W|VI    ••••••••••••■••■ 

S   ••>•■•••■•••••••••■ 

■  IflfCHi  •••••••••••• 

h.fn.n,a,w,dd 
bj.m,t 

n 


n.. 
n .. 


Ref- 


131 
38 

39 
6a 

6b 
6c 

6d 


9c 

9r 

45 


7a 
7b 

7c 

7d 

7a 

71 

7h 

71 

7] 

8a 

8b 

8c 

2a 

2b 
2c 
2d 


a.  Only  one  sex  was  tested. 

b.  Animals  were  exposed  to  mora  than  one 
chemical. 

a  Dose-response  not  clearly  established. 

d.  Insufficient  duration  of  exposure:  not  a 
subchronic  test 

e.  Provided  data  on  eSlBcts  to  ofEipring 
only. 

f.  This  is  primarily  a  developmental 
toxicity  test 

g.  No  study  addressing  neurotoxicity  «nu 
fimnd. 

h.  Description  of  methods  insufDcient  to 
allow  evaluation  of  test 

L  Inconclusive  results. 

).  No  statistical  treatment  of  results 
provided,  or  not  possible  given  available 
data. 

k.  Relevance  of  results  to  human  health 
uncertain. 

L  Significance  of  results  is  unknowm. 

m.  Small  number  of  animals/subjects. 

a  Insufficient  number  of  neutotoxidty 
endpoints  evaluated. 


o.  Description  of  results  insufficient  to 
allow  evaluation  of  test 

p.  Longer  treatment  durations  should  have 
been  explored. 

q.  Sex  of  study  animals  not  reported. 

r.  In  situ  perfusion  not  done. 

s.  Inappropriate  route  of  administration 
used. 

t  Only  one  dose  leveL 

a  Short  exposure  period. 

T.  An  in-vitro  study. 

w.  Effects  of  treatment  at  end  of  study  not 
determined. 

X.  Study  of  a  structurally  similar  but  less 
toxic  chemical  (Refs.  50  at  77  and  37). 

y.  Animals  were  not  stored  in  preservative 
at  4*  C  for  8-12  hours  prior  to  removal  of  the 
cranium  and  vertebral  column. 

s.  Tissue  sampling  was  Inadeqiiate. 

aa.  No  special  stains  wrere  used. 

bb.  Not  a  test  of  schedule-controlled 
operant  behavior. 

oc  Number  of  test  animals  not  specified. 

dd.  Concentration/dose  of  test  substance 
not  specified. 

ee.  Test  animal  «ras  not  a  mammal 

ff.  Test  not  comparable  to  functional 
observational  battery. 

gg.  Exposure  leveb  and  durations  were 
inconsistent  acrou  sul^ects. 

6.  Necessity  of  testing.  Under  section 
4(a)(l)(A)(iii)  and  (B)(iii),  EPA  finds  that 
testing  each  of  these  substances  is 
necessary  to  develop  such  data  for 
neuroto^city.  EPA  believes  the  data 
resulting  from  the  required  testing  will 
be  relevant  to  a  determination  as  to 
whether  acute  or  subchronic  exposure 
to  these  substances  during 
manufacturing,  processing,  use,  and 
disposal  does  or  does  not  present  an 
unreasonable  risk  of  injury  to  human 
health. 


B.  Test  Standards 

Given  the  section  4(a)(1)(B)  findings 
for  the  10  substances,  EPA  has  the 
authority  to  require  other  health  efiiacts 
testing  for  which  there  is  an 
insufficiency  of  data  and  for  which 
testing  is  necessary.  However,  as  a 
matter  of  policy.  EPA  is  requiring  only 
neurotoxicity  testing  for  the  substances 
included  in  this  final  rule  at  this  time 
to  focus  on  the  deficiency  in 
neurotoxicity  data.  EPA  may.  in  the 
future,  find  other  data  deficiencies  for 
these  substances  and  propose  other 
tests. 

The  following  Table  2  lists  the  tests  to 
be  conducted  on  each  substance. 


Table  2.— Test  Requirements 


(67-64-1) 


RsqubadTeat 


Fundonal  obseowMonal  battery,  aeuls  and  subchronic 

Motor  acMly.  acute  and  subchronic 
Neuropefwtogy.  subchronic 


Test 

Ouklelne 


7964050 
786.6200 
796.6400 
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Table  2.—  Test  Requirements— Continued 


gmd«  (628-6»-7). 


1-buiMial  (71-36-3) 


i>«ulyt  SMMa  (123-M^ — 


(Mhytstwr  (60-29-7) 


(110-60-6) 


••lytaoMMi  (141-78-6) 


lMbulyliloohol(7»-83-1) 


10-1). 


(106- 


Mahydrofuran  (100-00-0) 


Sohaduto  oontroKed  operant  behavior,  aubchronic 
FuncHoTMl  obaarvaAonal  bataiy,  acuta  and  aubchronic 


Mdor  adviy.  acuta  and  aubchronic 
Nauopafttotogy,  aubchronic 
Schadula  oonirolad  oparant  bahawtor, 

FuncOonal  obaarvalionai  baOary,  acuta 
Motor  advliy,  acuta  and  aubchronic 
Nauropaiwiogy,  aubchronic 
Sctwdula-<ontrolad  oparartt  t>ahawiori 

fiuncaonai  obaarvalionai  baaary.  acuta 
Mokv  acOvtly,  acuta  and  aubchronic 
Nauwpatwlogy.  aubchronic 
Schadula-controlad  operant  bahavlor, 


■ubchronie 
and  aubchronic . 

autxhronic 
and  aubchroNo 

•ubchronie 

and  aubchronic 


Motor  acMly,  acuta  and  aubchronic 

Nauwpatwlogy,  aubchronic 

Schadula  controlled  operant  behavtor,  aubchronic 

Rjncionai  obeervatlonal  battery,  acuta  and  aubchronic 
Motor  adMty.  acuta  and  aubchronic 
Neuropathology,  aubchronic 
Schedule  controlled  operant  behavior,  aubchronic 

Functional  obeefvational  baiary,  acuta  and  aubchronic 
Motor  aclMly,  acute  and  aubchronic 

Schedule  conlroled  operant  bttmAor,  aubchronic 
Rmdonai  obaervationai  tMMary,  acuta  and  aubchronic 

Nauropaiwiogy.  aubchronic 

Odwdiia  contrdad  operant  behavior,  aubchronic 

Funcional  obaervationai  battery,  acuta  and  aubchronic 


•«•«••••••♦•••••••••• •••••••••1 


Motor  acMly,  acuta  and  aubchronic 

Nauropaiwiogy,  aubchronic 

Schedule  oomroilad  operant  behawlor,  aubchronic 

Funcionei  obaervationai  battery,  acuta  and  aubchronic 
lyiolor  acivity.  acuta  and  aubchronic 
Nauropaiwiogy.  aubchronic 
Schedule  conbolod  operant  bahavlor,  aubchronic 


Teat 
Qiidaina 


706.6600 
708.6050 

796.8200 
796.6400 
796.6500 

796.6050 
798.6200 
798.6400 
798.6600 

796.6050 
796.6200 
796.6400 
796.6500 

798.6050 
796.6200 
798.6400 
798.6500 

798.6050 
796.6200 
798.6400 
796.6500 

796.6050 
796.6200 
796.6400 
796.6600 

796.8050 
796.6200 
796.6400 
796.6500 

796.6050 

796.6200 
798.6400 
796.6500 

798.6050 
798.6200 
796.6400 
798.6500 


D.  Persona] 


UMI 


EPA  la  requiring  that  the  riwva- 
raferracad  neurotoxicity  taat  guidelinea 
in  Tabia  2.  and  modifiotiooa  to  these 
guidalinaa  noted  in  this  rule  or  granted 
in  the  future,  be  the  test  standards  for 
testing  these  aubstanoea.  The  testing 
must  also  be  conducted  in  accordance 
%vith  EPA's  TSCA  Good  Laboratory 
Practica  Standards  (GLFs)  in  40  CFR 
part  702. 

The  tasting  shall  be  performed  in  rata 
with  inhalation  aa  the  route  of 
administration.  Tlw  duration  of 
exposure  for  acute  testing  will  be  6 
hours  per  day  for  1  day;  duration  of 
exposure  for  subchrtmic  testing  will  be 
6  hours  per  day  for  5  days  par  tireak  for 
13  weeks  (00  days). 

C.  Test  Substaac9$  | 

With  the  exception  of  n-amyl  acetate, 
EPA  ia  requiring  that  the  purity  of  the 
teat  siAftanoes  be  at  least  99  percent  or 


greater.  In  the  case  of  n-amyl  acetate,  the 
test  sponsor  will  be  required  to  select 
and  test  a  technical  grade  containing  a 
representative  percent  of  n-amyl  acetate. 
The  test  sponsor  will  indicate  the 
percent  of  n-amyl  acetate  in  the  test 
substance  in  the  test  protocol.  EPA 
believes  that  the  percent  purities  listed 
in  the  following  Table  3  are  readily 
available. 

table  3.~  available  purtty  of 
Test  Substance 


Table  3.—  Available  Purity  of 
Test  Substance— Continued 


/vamyl 


1-butMWl 

rMMJtyl 

dMhyletier 


CASNa 


67-64-1 
628-63-7 

71-36-3 

123-86-4 

60-29-7 


purity 


eoj 

60.0- 
70J0 
90.9 
90.9 
99.9 


Avalable 

Subatanca 

CAS  No. 

percent 
purity 

2-ethpxyelhanol 

110-80-6 

99.0 

ethyl  acetate .~. 

141-7»^ 

99.9 

78-83-1 

99.9 

meiiyl  laobutyl 

ioe-io-i 

99.5 

icatona. 

109-00-0 

99.5 

With  the  exception  of  n-amyl  acetate. 
EPA  has  specified  relatively  pure 
substances  for  testing  because  it  is 
interested  in  evaluating  the  effecta 
attributable  to  the  substances 
themselves.  This  requirement  lessens 
the  likelihood  that  any  effects  seen  ara 
due  to  irapuiitiea  or  additivea.  In  the 
caae  of  n-amyl  acetate,  EPA  haa 
specified  diat  a  repreaentativa  tadmical 
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grade  be  tested  because  that  is  the 
substance  which  is  produced  and  to 
which  there  is  exposure. 

D.  Persons  Required  to  Test 

Because  of  the  findings  in  Unit  III.A 
of  this  preamble,  EPA  is  requiring  that 
persons  who  manufacture  (including 
import)  and/or  process,  or  who  intend 
to  manufacture  and/or  process  one  or 
more  of  the  named  test  substances,  other 
than  as  an  impurity,  at  any  time  from 
the  effective  date  of  the  final  test  rule  to 
the  end  of  the  reimbursement  period  be 
subject  to  the  testing  requirements  in 
this  rule.  This  period  is  defined  in  40 
CFR  791.3(h).  Byproduct  manufacturers 
and  importers  of  one  or  more  of  these 
substances  will  be  considered 
manufacturers  under  this  rule.  As 
explained  in  40  CFR  part  790.  initially, 
manufacturers,  but  not  processors  of  one 
or  more  of  these  substances,  will  be 
required  to  submit  letters  of  intent  or 
exemption  applications.  Pursuant  to  an 
amendment  to  part  790.  small  quantity 
research  and  development 
manufacturers  are  not  required  to 
submit  letters  of  intent  or  exemption 
applications  initially  (40  CFR  790.42  to 
790.48).  Such  manufacturers  should 
consult  the  Federal  Register  of  May  7. 
1990  (55  FR  18881)  for  further  details. 

EPA  is  not  reauiring  the  submission 
of  equivalence  data  as  a  condition  for 
exemption  from  the  testing 
requirements  for  these  substances.  With 
the  exception  of  n-amyl  acetate.  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  the  substances 
themselves  and  has  specified  relatively 
pure  substances  for  testing. 

E.  Reporting  Requirements 

As  required  in  40  CFR  799.10,  all  data 
developed  under  the  final  rule  must  be 
developed,  reported  and  retained  in 
accordance  with  the  TSCA  GLPs  which 
appear  in  40  CFR  part  792. 

As  required  by  tSCA  section 
4(b)(1)(C).  EPA  is  requiring  specific 
reports  for  each  of  the  tests  as  follows. 
Final  reports  of  acute  testing  under  40 
CFR  798.6050  and  798.6200  will  be  due 
9  months  from  the  effiactive  date  of  the 
final  rule;  interim  progress  reports  will 
be  due  6  months  from  the  effective  date 
of  the  final  rule. 

Final  reports  for  subchronic  testing 
under  40  CFR  798.6050,  798.6200,  and 
798.6400  will  be  due  21  months  from 
the  effective  date  of  the  final  rule; 
interim  progress  reports  will  be  due  at 
6-month  intervals  beginning  6  months 
from  the  effective  date  of  the  final  rule. 

Fot  subchronic  testing  under  40  CFR 
798.6500.  final  reports  for  acetone,  1- 
butanol,  and  ethyl  acetate  will  be  due  24 
months  from  the  effiactive  data  of  the 


final  rule,  final  reports  for  methyl 
isobutyl  ketone.  2-ethoxyethanol.  and 
diethyl  ether  will  be  due  30  months 
frt)m  the  effective  date  of  the  final  rule, 
and  final  reports  for  n-butyl  acetate, 
isobutyl  alcohol,  tetrahydrofuran,  and  n- 
amyl  acetate  will  be  due  36  months 
from  the  effective  date  of  the  final  rule. 
Interim  progress  reports  will  be  due  at 
6-month  intervals  oeginning  6  months 
from  the  effective  date  of  the  final  rule. 

According  to  a  recent  EPA  report 
entitled  "EPA  Census  of  the 
Toxicological  Testing  Industry." 
laboratory  availability  for  neurotoxicity 
testing  should  be  adequate  to 
accommodate  the  testing  required  in 
this  rule  (Ref.  48).  If  test  sponsors  can 
document  that  the  neurotoxicity  testing 
required  in  this  rule  needs  to  be 
staggered  due  to  insufficient  laboratory 
availability  and  that  reporting  deadlines 
cannot  be  met.  they  must  request  an 
extension  of  the  deadline  by  submitting 
a  written  request.  If  the  testing  must  be 
staggered.  EPA  anticipates  that  it  will 
first  grant  requests  for  those  substances 
which  lack  a  4(a)(1)(A)  finding  and  have 
the  lowest  production  as  reported  in  the 
proposed  rule  (56  FR  9107-9108.  March 
4. 1991). 

TSCA  section  14(b)  governs  EPA 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule. 
EPA  will  publish  a  notice  of  receipt  in 
the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  subject  to  a  section 
4  test  rule  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  Final  regulations  interpreting  the 
requirements  of  section  12(b)  are  in  40 
CFR  part  707.  In  brief,  as  of  the  effective 
date  of  this  test  rule,  an  exporter  of  any 
of  the  substances  listed  in  this  rule  must 
report  to  EPA  upon  the  first  annual 
export  of  the  compound  to  any  one 
country.  EPA  will  notify  the  foreign 
country  about  the  test  rule  for  the 
substance. 

F.  Enforcement  Provisions 

EPA  considers  failure  to  comply  with 
any  aspect  of  a  section  4  rule  to  be  a 
violation  of  section  15  of  TSCA.  Section 
15  of  TSCA  makes  it  imlawful  for  any 
person  to  fail  or  refuse  to  comply  with 
any  rule  or  order  issued  tmder  section 
4.  Section  15(3)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  (1)  establish  or  maintain  records.  (2) 
submit  reports,  notices,  or  other 
information,  or  (3)  permit  access  to  or 
copying  of  records  required  by  TSCA  or 
any  regulation  or  rule  issued  under 
TSCA, 


Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection 
as  required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or 
held  before  or  after  their  distribution  in 
commerce ..."  EPA  considers  a  testing 
facility  to  be  a  place  where  the 
substance  is  held  or  stored,  and 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  this  final  test  rule. 
These  inspections  may  be  conducted  for 
purposes  which  include  verification 
that  testing  has  begun,  that  schedules 
are  being  met.  that  reports  accurately 
reflect  the  underlying  raw  data, 
interpretations  and  evaluations,  and  to 
determine  compliance  with  TSCA  GLP 
Standards  and  the  test  standards 
established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(bT(l) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  EPA  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  dvil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to 
a  civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
after  the  deadlines  for  such 
submissions. 

This  provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  EPA  has 
notified  them  of  their  obligation  to 
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submit  such  docunMots  (sss  40  CFR 
79a48(b)). 

Knowring  or  willfiil  violations  could 
lead  to  the  impositioa  of  criminal 
penahiss  of  up  to  $25,000  for  aach  day 
of  violatioa.  impriaoniBsat  for  up  to  1 
yaar.  or  both.  In  detarmining  tha  amount 
of  penalty.  EPA  «dll  taka  into  account 
tha  sariousaass  of  the  violation  and  the 
degiee  of  culpebility  of  the  violator  as 
well  as  all  the  other  factors  listed  in 
TSCA  section  16.  Other  remedies  are 
available  to  EPA  under  section  17  of 
TSCA.  such  as  ssslring  injunction  to 
restrain  violations  of  TSCA  section  4. 

Individuals  as  well  es  corporatioos 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violetes  various 
provisions  of  TSCA.  EPA  may.  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  this 
includes  individuals  who  report  fiilse 
informetion  or  who  cause  it  to  be 
reported.  In  edditioo.  tha  submission  of 
faue.  fictitious,  or  hauduleat  statements 
is  a  violation  under  18  U.S.C  1001. 

IV.  Economic  Analysis       i 

To  aseess  the  potential  economic 
impect  of  this  rule.  EPA  has  prepared  an 
economic  analysis  (Ref.  67)  that 
evaluates  the  potential  for  significant 
economic  impacts  of  this  testing  on  test 


sponsors.  The  econcMnic  aneljrsis 
estimates  the  costs  of  conducting  the 
required  testing  for  eadi  of  the  10 
substances,  including  both  leboratovy 
and  administrative  costs,  end  evaluatea 
the  potential  for  significant  advwse 
economic  impacts  as  a  result  of  those 
costs,  using  a  comparison  betwreen  a 
substance's  snnualiiad  test  costs  and  its 
annual  revenues. 

The  estimated  total  costs  of  testing  for 
each  of  the  substances  are  $494,188  to 
$875,100.  including  $395,350  to 
$700,080  in  laboratory  costs  and 
$98338  to  $175,020  in  administrative 
costs.  This  is  based  on  the  cost  range  for 
each  test  given  in  the  following  Table  4: 

Table  4— Cost  Range  of  TSCA 
NEUflOTOxicmr  Tests 


Tmble  4.— Cost  Range  of  TSCA 
NEUROTOMCUY  TESTS-Continued 


Teal 

Cost  Range  in 
DoNafs 

Funcionat  obeetvalonal  bai- 
twy. 
AculS.  40  OH  796.6050  . 

16,500-23.325 
92.013- 
170,625 

16.625-26,366 
66,27&- 
16236 

112336- 
200,125 

SuDcnranic,      40      Crn 
796.6050. 
Motor  Adhrfty. 
AculB,  40  CFR  796.6200  . 

796.6200. 
Neufopattoiogy. 

796.6400. 

TeM 


-Schedule-ooniraled  operant 
behavtor. 

Subchranic,      40      CFR 
796.6600. 


Cost  Range  In 
Oolars 


168.138- 
292250 


Actual  test  costs  per  substance  should 
be  lower  since  EPA  assumed  that  each 
test  would  be  done  independently  of 
one  another.  However,  the  sponsors 
might  choose  to  combine  the  subchronic 
tests  for  a  given  substance  which  would 
conserve  both  animals  and  resources. 

To  evaluate  potential  economic 
impacts  of  tha  required  testing,  test 
costs  are  annualized  and  compared  with 
annual  revenues.  The  annualized  test 
costs,  using  a  7  percent  cost  of  capital 
over  a  period  of  15  years,  are  $54,259  to 
$96,081  for  each  of  the  10  substances. 

Dividing  these  annualized  costs  by 
the  appropriate  production  volumes 
listed  for  each  substance  in  Table  3  of 
the  proposed  rule  (56  FR  9105,  March 
4, 1991),  and  then  dividing  these 
amounts  by  the  appropriate  price  per 
pound  in  the  following  Table  5,  the 
percent  price  increase  per  pound  due  to 
testing  was  estimated. 


Table  5.— Economic  Analysis 


Chamlcai 


CAS  No. 


Chemical  Price/ 
Pound  (Dollars) 


Percent  Chemicai  Price  Irt- 
crease/Pound 


l-tMlMIOl 

f>btilyl 
2 


tschnicai  grade 


isotxjtyl  lioohol 
matiyl  isobulyt 
tslrahydRAaan 


67-64-1 
626-63-7 

71-<»-3 
123-66-4 

60-29-7 
110-60-6 
141-76-6 

78-63-1 
106-10-1 
106-89-6 


0.310 
0.660 
0.360 
0.430 
0.515 
0.750 
0.410 
0.360 
0.450 
1.220 


0.0071-0.0126 

CBI 
0.0077-0.0136 
0.0648-0.1147 
0.1916-0.3382 
0.0594-0.1052 
0.0514-0.0911 
0.0863-0.1528 
0.0535-0.0948 
0.0288-0.0511 


UMI 


Table  5  shows  t^t  for  the  10 
substances,  unit  test  costs  are 
substantially  lower  than  1  percent  of 
price.  For  these  10  sidwtances,  it 
appears  that  the  costs  of  testing  will 
have  little  significsnt  edverse  economic 
impact. 

For  a  complete  discussion  of  test  cost 
estimation  and  potential  for  economic 
impect  resulting  from  these  costs,  raiar 
to  the  economic  analysis  which  la 
contained  in  the  public  record  for  this 
rulsmakiag. 


V.  Availability  of  Test  Facilities  and 
Personnel 

EPA  has  determined  that  test  facilities 
and  personnel  are  available  to  perfonn 
the  testing  specified  in  this  final  rule 
(Refs.  48  and  49).  EPA  also  anticipates 
that  laboratory  capacity  will  increase  to 
accommodate  the  demand  created  by 
foture  rulemaking. 

VI.  Rttlemakiag  Reoerd 

EPA  has  estd>lished  a  record  for  this 
rulemaking  (docket  number  OVFTS- 
421348).  In  addition,  eadi  substance  in 
the  rule  has  a  seperate  docket  number. 
This  record  contains  the  basic 


information  considered  by  EPA  in 
developing  this  final  rule  and 
appropriate  Federal  Register  notices. 

A  public  version  of  the  record,  from 
which  all  Confidential  Business 
Information  (CBI)  has  been  deleted,  is 
available  for  inspection  in  the  TSCA 
Public  Docket  Office,  Room  G-004.  MB 
Mall,  401  M  St..  SW..  Washington.  DC 
20460,  from  8  a.m.  to  12  noon,  and  1 
p.m.  to  4  p.m..  Monday  through  Friday, 
except  le^  holidays. 

Hm  record  includes  the  foUoaring 
information: 
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A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  of  final  mle  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (54 
FR  34034,  Aueust  17. 1989). 

(b)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786.  July  11. 1983). 

(c)  Notice  of  proposed  multi- 
substance  rule  for  the  testing  of 
neurotoxicity  (56  FR  9105.  March  4, 
1991). 

(d)  Notice  of  TSCA  section 
4(a)(l)(B)(i)  statement  of  policy  (58  FR 
28736,  May  14, 1993). 

(e)  Notice  of  proposed  test  rule  for 
chloromethane  (45  FR  48524.  July  18. 
1980). 

(f)  Notice  of  proposed  OSHA  health 
standard  for  2-ethoxyethanol  (58  FR 
15526.  March  23. 1993). 

(2)  TSCA  test  guidelines  dted  as  test 
standards  for  this  rule. 

(3)  Communications  consisting  of: 

(a)  Contact  reports  of  telephone 
conversations. 

(b)  Meeting  summaries. 

(4)  Support  documents  consisting  of: 
(a)  Economic  impact  analysis  for  the 

substances  contained  in  this  final  rule. 

(5)  Reports  •  published  and 
unpublished  factual  materials  including 
"Evaluation  of  TSCA  guidelines  for 
neurotoxicity  testing."  (April  14. 1987). 
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VII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  test  rule  is  not 
majoc  because  it  does  not  meet  any  of 
the  criteria  set  forth  in  section  1(b)  of 
the  Order;  i.e.,  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  reqtiired  by  Executive  Order 
12291.  Any  written  comments  from 
OMB  to  EPA,  and  any  EPA  response  to 
those  comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  certifying 
that  this  test  rule  will  not  have  a 


UMI 


Federal  Register  /  Vol.  58.  No.  142  /  Tuesday,  July  27,  1993  /  Rules  and  Regulations        40291 


signiBcant  impact  on  a  substantial 
number  of  small  businesses  because:  (I) 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort;  (2) 
they  will  experience  only  vary  minor 
costs,  if  any,  in  securing  exemption 
from  testing  requirements;  and  (3)  they 
are  \mlikely  to  be  affected  by 
reimbursement  requirements. 

C.  Paperwork  Reduction  Ad 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
range  from  499  to  6.984  hours  per 
response  (average  of  2,400  hours  per 
response).  The  estimates  include  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401 M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  OfBce  of 
Management  and  Budget.  Paperwork 
Reduction  Pro|ect  (2070-0033), 
Washington.  DC  20503. 

List  of  Subjects  in  40  CFRPart  799 

Chemicals.  Chemical  export. 
Environmental  protection.  Good 


laboratory  practices.  Hazardous 
substances,  Laboratories.  Reporting  and 
recordkeeping  requirements.  Testing. 

Dated:  July  12. 1993. 

Victor  I.  Klmm. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR,  chapter  I, 
subchapter  R,  part  799  is  amended  as 
follows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2603,  2611,  and  2825. 

2.  By  adding  §  799.5050  to  subpart  D 
to  read  as  follows: 

I  799.5060  MuKMest  requirenMnts  for 
specific  chemical  subatancee. 

(a)  General  testing  provisions — (1) 
Identification  of  test  substance.  Table  1 
in  paragraph  (a)(5)  of  this  section 
identifies  those  chemical  substances 
that  shall  be  tested  in  accordance  with 
this  section.  The  purity  of  each  test 
substance  shall  be  99  percent  or  greater, 
imless  otherwise  specified  in  Table  1. 

(2)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
AH  persons  who  manufacture  (including 
impK)rt)  or  process  or  intend  to 
manufacture  or  process,  including 
persons  who  manufacture  or  process  or 
intend  to  manufactiue  or  process  one  or 
more  of  the  substances  listed  in  Table  1 
in  paragraph  (a)(5)  of  this  section  as  a 
byproduct,  or  who  import  or  intend  to 
import  products  which  contain  one  or 
more  of  the  substances  listed  in  Table  1 
in  paragraph  (a)(5)  of  this  section  after 


the  effective  date  specified  in  Table  1 
under  paragraph  (a)(5)  of  this  section  to 
the  end  of  the  reimbursement  period, 
shall  submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests  and  submit  data,  or  submit 
exemption  applications,  as  specified  in 
this  section,  subpart  A  of  this  part,  and 
parts  790  and  792  of  this  diapter  for 
single-phase  rulemaking.  Persons  who 
manufacture,  import,  or  process  one  or 
more  of  the  substances  listed  in  Table  1 
in  paragraph  (a)(5)  of  this  section  only 
as  an  impiirity  are  not  subject  to  these 
requirements. 

(3)  Applicability  of  test  guidelines. 
The  guidelines  and  other  test  methods 
dted  in  Table  1  under  paragraph  (a)(5) 
of  this  section  are  referenced  here  as 
they  exist  on  the  effective  date  listed  in 
Table  1  for  that  specific  test. 

(4)  Reporting  requirements.  All  testing 
requirements  in  this  section  are  subject 
to  the  submission  of  interim  progress 
reports  every  6  months  beginning  6 
months  after  the  effective  date  for  that 
specific  test  listed  in  Table  1  under 
paragraph  (a)(5)  of  this  section.  The  date 
for  the  submission  of  final  reports  is 
specified  as  the  number  of  months  after 
the  effective  date  for  the  specific  test 
listed  in  Table  1  under  paragraph  (a)(S) 
of  this  section. 

(5)  Designation  of  specific  chemical 
substances  and  applicable  testing 
requirements.  The  substances  identified 
by  name  and  CAS  number  in  Table  1  of 
this  paragraph  shall  be  tested  in 
accordance  with  the  designated  testing 
requirements  and  any  additional 
requirements  and  limitations  specified 
in  the  following  Table  1: 


Table  1.— Chemical  Substances  Subject  to  Testing  Under  this  Section 


Rnai 


CASNa         Chemical  namertypes  of  testing       Basic  testing  requirements     ^'ISSSHSiS'     "^SSISalli^      imti        ^dSa* 


60-29-7    Diethyl  Ether 

Health  effects  testing: 
Acuta  neurotoxicity: 


Functional  obsanmtional  battaiy     S798.60S0,   aMoapl   para-    (1)(i).  (6)(i),  (9)(i) 

9rap»w  (dMiMO.  (5)  and 
(6). 


Motor  acli\^. 1 796.6200,  except  para-    (IMI).  (6X0. 2)(i) . 

graphs  (dHIKl).  (5)  and 

Subchronic  neurotoxicity: 

Functional  cbsenrarlional  battoiy     f  796.6050.  except  paia-    (IXQ.  (6HI).  2)<i) 

graphs  (dKlKO.  (5)  and 
(6). 


Motor  adMty 


1796.6200.  except  pam-    (1)(i).  (6)<i).  2Ki) 
jgpht  (dKlKI),  (5)  and 


9ma 


9mo. 


21  mo. 


21  mo. 


(8/9/93) 
(WW93) 

(9««3) 
(WM3) 
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Table  i.— Chemcal  Substances  Subject  to  Testing  Under  this  Sectiom— Continued 


fl^rt^^^k^^^^W^tod^M^    #M^^fl^tf^    ft^&. 


1796.6400.   Moapl   pm-    (1X0.  (6KI).  2)(i) 
gnp»»  (dKiNi).  (5) 
(6). 


1796.6600.  wcM  pm-   (1X0.  OKI).  (•Kl). 
graplw  (d)(2)(J)(A).       (v»).  2)(I). 

P)(A).(6).(7)Md(6Xv). 


FUndofwl 


9«P»»  (dKDW.  (5) 
(6). 


(1)0).  mO).  2X0 


§796.6200.    wcfH   pm-    (1X0.(8X0.2X0 
graph*  (dXiXO.  (5) 
(•)• 


FunrtoMl obMfvvtfonai  bMMy     {796.6050.  Mcipt  para-    (1X0.(0)00.2X1) 

graph*  HOdXO.  (5) 
(«). 


1796.6200.  axomt  paia-    dXO.  (e)(D.  2X0 
graphs  (dXiXO.  (5) 
(«. 


1796.6400.   tMBspt   paia.    (1X0.(6X10.2X0 

graphs  mm),  (s) 

(8V 


7i-a»^  i-auiMoi 


I766JS00.  smspl  pan-   (1X0.(3X0.(6X8). 
.graphs  (dX2X0(A).      («0.2X0- 

OiXA).(6).(7)and(6Xv). 


AculB  nsurokuddty: 

Fundonal  obsarvattonal  battsfy     {796.6050.   sxcspt  para-    (1X0.  (6X1).  2X0  . 

graphs  (dXiXO.  (5)  and 

UK0otm#Mjf {796.6200.  sxospt  paia-    (1X0.(6X0.2X0. 

grapha  (dXIXi).  (5)  and 
(6). 

SubdMonic  nsurotoiddly: 

Funcionai  otaarvaiionai  baasiy     {796.6060.  swspl  pva-    (1X0.  (6X").  2X0 

graphs  (dXiXO.  (5) 
(6). 


§796.6200.  SMospi  paia-    (1X0.  (6XD.  2X0 
(dXiXO.  (5) 


(6). 

§7964400.  SMOspt  paia-    (1X0.  (6X1).  2X0  ~ 

graphs  (dXlXO.  (5)  and 
(6). 

Schsdula-oonmisd  opsiil  ba- 

havtor §796.6600.  a«apl  para-    (1X0.  (3)(0.  (6XP). 

graphs         (dX2X0(A).      (v0.2X0. 
Oi)(A).(6).(7)and(8Xv>. 


7B-i3-1    isobulyl  Mcohd 


Fkisl 


CASNo.         Chsmicsinsina/lypMoftssang       Basic  tsstlng  rsquiramsnli     ^^JJJSSiS"     "SsSSoi?*      (Sis        ^dSs* 

Ous 


21  mo.  (6/9A3) 


30  ma  (9^9^93) 


•  ma 
9ma 

21  ma 
21  ma 
21 


•  ma 


•  ma 


21 
21 

ft  MW. 

24  mo. 


(BW98) 

(9/9/9^ 
(BfWBS) 
(BW99) 

e4ma  (9A^ 


(aWSi) 
(•«») 

awn) 

dUVKS) 
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Table  1  .—Chemical  Substances  Subject  to  Testing  Under  this  Section— Continued 


CASNa         Chsmicai  rwm«MypM  o(  (Ming 


rin^  w.gfy.  mjuifjjnxniA     ^)  AddWona!  iMt-     Umitallont  and 


FuncSonsI  obMrvsionsI  bailNy 


Subchronic  nsureioiddty: 
Fundonil  ot)Mivational  baNsiy 


Molof  adMly 


NaurofMlhoiogy 


Schadula-oontrolM  opecant  b«- 


100-10-1    Matiyt  Isobulyl  Katona 

UaaJM*    all II  Ilia   i^-.| 

naiiai  anacn  lasiingi 
Acuti  nauraloiiicilw: 

Fundonal  otoatvaiional  baa«y 


Motor  adMly 


Subdwonic  iMMOtoxicily: 
Fundonal  obaaivalional  batlwy 


>••«•••••••••••*• •*•••• 


> ••••••• •*•••••«*«••• •••••• ••••• •< 


100-M-«   TaMiydreMw 


Funcloml  obaafvadonal 


§796.6060.   wotf*   para-    (1)(I).  (6)(1).  2MI)  .... 
0«P»»  ««K1)(0.  (5)  and 
(«. 

§796.6200.  axo^M  pan-    (1)(l).  (6)(1).  2){I) ... 
graphs  (dKIMI).  (5)  artd 
(6). 


§796.6050.    awapt   para-    (1)(l).  (6)(B).  2)(i) 
9«P»»  (dKlKO.  (5)  and 
(6). 

§796.6200.    a)icap(   para-    (1  Ml).  (OKI).  2)0) 
fl«phs  (dKDO).  (5) 

§796.6400.   axcspt   para-    (1)(l).  (6)(I0. 2)(l) 
graphs  (d)(1){l).  (5) 
(6). 


§798.6500.   axospt  para-    (1)0).  OMI).  (6)(i). 
graphs  (d)(2)(0(A).      (vl).  2)(i). 

(«KA).(6),(7)and(8)(v). 


§796.6060.    sxcspt   para-    OKI).  (6)<l).  2)<l) 
graphs  (dMiMi).  (6)  and 
(6). 

§796.6200.  smspt  para-    (l)(l).  (OHO.  2)P) 
graphs  m^m.  (5) 
(6). 


§796.6050.   swspt   psra-    (1)(l).  (6)<I0. 2)0) 
graphs  mm.  (S)  and 
(6). 

§796.6200.    SWSpl   psra-    (1)0).  (6)00. 2)0) 
grapha  mm.  (5)  and 
(6). 

§796.6400.  axoapt  para-    (1)0).  (6)0»).  2)0) 
graphs  m^m.  (5) 
(6). 


§796.6500.   sxospt   para-    (1)0).  (3)0).  (6)01). 
grapha  (d)(2)0MA).      (vl),2)0). 

Oi)(A),(6).(7)and(8Mv). 


§798.6050.  awspt  para-    (1)0).  (8)0).  2)0) 
graphs  mm.  (S)  and 
(8). 

§798.8200.   SMOspl   psra-    (1)0).  (6)0).  2)0) 
1^  «0(1)0).  (5)  and 


Subchronic  naiaotoiddiv: 


graphs  (dKi)0).  (8) 


(1)0).  (6)00. 2)0) 


Fmsi 
Ra- 
ports 
Ous 


EflacSwa 


erm. 


9ma 


21  mo. 


21  mo. 


21  mo. 


8  mo. 


9  mo. 


21  ma 


21  ma 


21  ma 


8  mo. 


(9/9i«3) 
(9iW93) 

(8««3) 
(8^»93) 


38  mo.  (9/gi«3) 


{9W93) 
(8l«/93) 

(9«m) 
(9W93) 
(8W93) 


30  ma  (9if»93) 


8  ma  (SAMS) 


(9«/93) 


21  ma  (MW93) 
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Tabu  t.— Chemcal  Substances  Subject  to  Testinq  Under  this  Section— Continued 


UMI 


CASNo.         Owmlcii  niniftMDM  ol  liMnQ       BMiclMlna 


(b)AddMor«i 

Vig  rWJUIrwTWniS 


Limitaiiona  and 
Restrictiont 


Final 


ports 
Duw 


Naurepalhotofly 


Schadula-conlrotod  opafani  ba- 


9798.8200. 
grapha  (dXDO).  (5) 

1798.6400, 
oniphs  (dXiMi).  (5) 


1796.6600,  axcapl  paia- 
Orapha  (dK2)(iKA). 

(«MA).(6),(7)and(eKv). 


dW.  (6X1).  2)(i)  ... 
(Dd).  (6)(i),  2Mi> .- 


SI 


21  mo. 


110-60-6    2^t«wya6ianor 

nsOT)  •nvci*  iMiHiy. 
Acma  nauroloiddly: 

Fundonal  obsacvalionai  battaiy 

i 
Motor  adMty _ 


Subchronic  n«u(otondty: 
Fundional  obsarvabonal  batlary 


Motor  acHwity 


Maurottalfioiofly 


graphs  (dHiKi).  (5)  and 
(6). 

1798.6200,   axaapt   para- 
grapha  (dHlK».  (5) 
(6>. 


§796.6050.  axcapl  para- 
graphs (dMiMi).  (5)  arKJ 
(6). 

1798.6200.  aMcapl  para- 
graphs (dKDW.  (5)  and 
(6). 


Schadula  controHed  operant  ba- 
naMoc „ _.„„ 


123-66-4    /KButyt  Acatats 

Haalt)  alfacts  tasting: 
Acuto  rtaurotoiddty: 

Functional  obaarvaiionai  tMtlary 


§798.6400 
graphs  (dMIKD.  (5)  and 
(6). 

f796.6500.  axcapt  para- 
graphs (d)<2)GKA). 
f*KA).(6).(7)and(8)(v). 


Motor  activity 


Subchronic  nawotoxicity: 
Functional  obsarvabonai  battary 


Motor  activity 


Nauropatfwiogy 


Schadula  controMad  opacant  ba- 


$796.6050,  axcapt  para- 
grapha  (dKl)0).  (5)  and 
(6). 

S  798.6200,  except  para- 
graph* WMDO).  (5)  and 
(6). 


§798.6050.  except  para- 
graph* (d)(lK«).  (5)  and 
(6). 

§798.6200.  except  para- 
graphs (dKIMQ.  (5)  and 
(6). 

§798.6400.   except   para- 
graphs (dKDW.  (5) 
(6). 


§798.6500.  except  para* 
grapha  (d)(2)(iKA). 

ilXA).(6).(7)and(«)(v). 


(IW)  (3X1).  (6)(il).            36  n». 

(vt).  2Xi) 

(1X»).  (6)0).  2)(i) 9  mo. 

(IMi).  (6)(i).  2X0 9  mo. 

(1)(1).  (6)0i).  2)(i)  ...         „ 21  mo. 

dXO.  (6X1).  2X0             - 21  mo. 

(1X»).  (6)(B),  2X0 ~ 21  mo. 

(1X«).  (3)0).  (6Xii).            30  mo. 

(vO.  2)(l). 

t 

(1X0.  (6)0).  2)0) -..-..  9  mo. 

(1X1).  (6X0. 2)0) 9  mo. 

(1X0.  (6)01).  2)0) " "...  21  mo. 

(iXJ)r(6Xi).2X0 21  mo. 

(1X>).  (6X8).  2X0 21  mo. 


(1X0.  (3Xi).  (<m), 
(vl).2KI). 


36  ttO% 


EMacltwa 
dates 


(9/a«3) 
(9/9/93) 


(9/9<93) 
(9/9/93) 

(a9/93) 
(9/9/93) 
(9/9/93) 

(9/9/93) 


(9/9/93) 
(9/9/93) 

(9IW93) 
(9/9/93) 
(9/9/93) 

(9«/93) 
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Table  i.—Chbmcal  Substances  Subject  TO  Testinq  Under  THIS  Sectiom-^^ 

FkMl 

CASNa         Qm^mn..n^cit^      B«te  .^  r«Mr.m,nli     ^J^SSSm     ''SSffiff'      ^S. 

Oi» 

141-7»-«    EtiylAcMali  . 

nMw)  WKCw  IBSmg; 

Acute  rMurotoxidty: 

FuncMonilobMrvallorwibaMMy     §798.6050.  Mcapt  pm-    (IHI).  (6Ki).  2X1) ....        Bmo. 

graphs  (dKDO).  (5)  and 
(6). 

Motor  MlMly $79e.620a  MMpt  para-    OKI).  (6X1).  2)0) ....        ~~ 9  mo. 

flrapha  (dKlXD.  (5)  and 

Subchraniciwufolcwicny: 

Funcionalotoaivailonalbatiefy     $796.6050.   axoopt  para-    OXO.  (6)00. 2X0  •••        21  ma 

grapha  (dXIXO.  (5)  and 
(6). 

Motor  aclMty §796.6200.   except   para-    (IXi).  (6Xii).  2X0 21  ma 

g»ap»»»  (dXiXO.  (5)  and 
(6). 

Neuropathotogy §798.6400.   except  para-    (l)fO.  (6)(ll).  2X0  • 21  ma 

graphs  mm.  (5)  and 
(6). 

Schedule  controlled  operant  t>e- 

havlor „..    §798.6500.   except  pera-    (1X«).  P)0).  (6X«).  24  mo. 

graphs  (d)(2)0XA).       (vl).  2Xi). 

(»iXA).(6).(7)and(8Xv). 

62ft-63-7    r^Amyl  Acetate 

Health  effects  testing: 

Acuto  neurotoxldty: 

Functional  obeen«tional  battery     §796.6050.   except   para-    (1X>).  (6)0).  2X«).  —     9  ma 

graphs  (d)(lXO.  (6)  and       (10X0- 
(6). 

Motor  activity _ §798.6200.   except   para-    (IXi).  (6X0.2Xi).  9a». 

graphs  (dXiXi).  (5)  and      (lOXi). 
(6). 

Subchronic  neurotoxicity: 

Functional  observational  battery     §798.6050.   except   para-    (1X>).  (6X«).2Xi).  21  ma 

graphs  (dXiXI).  (5)  and      (iO)0). 
(6). 

Motor  activlly.... §798.6200.   except   para-    (iXi).  (6Xii).  2)0).  21  ma 

graphs  (dXIXO.  (5)  and       (lOXO- 
(6). 

Neuropatwiogy §798.6400.   except  para-    (1X>).  (6)0J).  2Xi>.  21  ma 

graphs  (d)(1)0).  (5)  and       (10)0). 
(6). 

Schedule  cor^roOed  operant  be- 
havior  §798.6500,   except   para-    (1X<).  (3)0).  (6Xii).  36  ma 

graphs  (d)(2)0XA).       (vl).  2X0.  (lOXO- 
0«XA).(6).(7)and(8Xv). 


(9««a) 

(MA3) 
(9^9/9^ 

(»ww» 


(WB/931 
(VB^ 

(9««3) 
(»»M) 
(9««3) 


19  93 


UMI 


402M 
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(b)  Additional  testing  nquinments.  In 
addition  to  the  testing  requirements 
qiedfied  in  Table  1  under  paragraph 
(aM5)  of  this  section,  the  following 
additional  reqxiirements  also  apply 
whm  specified  for  a  particular  chemical 
substance  in  the  "(b)  Additional  testing 
reouirements"  column  of  Table  1: 

fl)  Test  species  and  strains.  If  a 
species  other  than  the  one  specified  is 
used,  the  test  sponsors  shall  provide 
jiistification/reasoning  to  the  Agency  for 
their  selection.  Commonly  usedf 
laboratory  strains  shall  be  employed. 
Commonly  used  species  include  the 
mouse,  rabbit  and  hamster.  The  test 
species  shall  be  the: 

(i)Rat.  j 

(U)  (Reserved]  I 

(2)  Age.  (Reserved] 

(3)  Sac.  (i)  Approximately  equal 
nun^Mrs  of  male  and  female  animals  are 


required  for  each  dose  level  and  control 
group.  As  an  alternative,  one  sex  may  be 
tested,  if  10  animals  per  dose  and 
control  are  used, 
(ii)  fReserved] 

(4)  Numbers  per  dose  poup. 
(Reserved] 

(5)  Control  groups.  (Reserved] 

(6)  Duration  ana  frequency  of 
exposure,  (i)  Animals  shall  be  exposed 
for  6  hours  per  day  for  1  day. 

(ii)  Animals  shall  be  exposed  for  6 
hours  per  day.  5  days  per  week  for  a  90- 
day  period. 

(ui)-<v)  (Reserved] 

(vi)  A  multiple  fixed-interval  fixed- 
ratio  schedule  shall  be  used.  Fixed-ratio 
and  fixed-interval  contingencies  shall 
alternate  throughout  daily  test  sessions 
of  at  least  60  minutes  duration. 

(7)  Dose  levels  and  dose  selection. 
(Reserved] 


(8)  Test  substance  and 
administration.  (Reserved] 

2)  Route  of  exposure,  (i)  Animals  shall 
be  exposed  via  tne  inhalation  route. 

(ii)  (Reserved] 

(10)  Percent  purity,  (i)  A  technical 
grade  of  n-amyi  acetate  shall  be  the  test 
substance.  The  percent  n-amyl  acetate 
in  the  test  substance  shall  be 
representative  of  the  technical  grades 
and  shall  be  selected  by  the  test 
sponsor.  The  test  sponsor  shall  specify 
the  percent  n-amyl  acetate  in  the  test  * 
substance  in  the  test  protocol. 

(ii)  (Reserved] 

(11)  Observation  period.  (Reserved] 

(12)  Test  Procedures.  (Reserved] 

(FR  Doc  93-17861  Filed  7-26-93:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-46«3-«] 

SoUcHation  Notice  for  Hscal  Year  1994 
Environmental  Education  Grante 
Program 

bnporlani  Pre-Applkalion  InfomMlioa 

Pre-applications  must  be  postmarked 
no  later  than  October  15. 1993.  EPA 
expects  to  make  the  grant  awards  by 
April  1.  1994. 

Pre-applications  will  serve  as  the  sole 
basis  for  evaluation  and  j 

recommendation  for  funding. 

This  notice  contains  all  information 
and  forms  necessary  to  submit  a  pre- 
application. 

Pre-applications  for  grants  with  a 
fiaderal  share  between  $25,001  and 
$250,000  (the  statutory  ceiling  for  a 
grant)  must  be  mailed  to  EPA 
headquarters.  Pre-applications  for  a 
federal  share  of  $25,000  or  less  must  be 
mailed  to  your  EPA  regional  office.  (A 
hst  of  addresses  and  phone  numbers  for 
mailing  pre-applications  and  for  asking 
questions  is  included  at  the  end  of  this 
notice). 

Purpose  of  Notice  ' 

This  notice  solicits  pre-applications 
from  eligible  organizations  and 
institutions  for  cooperative  agreements 
or  grants  to  support  projects  to  design, 
demonstrate,  or  disseminate  practices, 
methods,  or  techniques  related  to 
environmental  education  and  training  as 
specified  in  section  6  of  the  National 
Environmental  Education  Act  (the  Act) 
(Pub.  L  101-619).  This  grants  program 
is  separate  from  the  Environmental 
Education  and  Training  Program 
specified  in  section  5  of  the  Act. 

Congressional  Appropriation 

The  Act  requires  that  38%  of  the  total 
funds  Congress  appropriates  in  a  given 
fiscal  year  for  activities  under  the  Act  be 
awarded  as  grants  or  cooperative 
agreements  under  the  section  6 
Environmental  Education  Grants 
Program.  Congress  appropriated 
$2,470,000  in  Fiscal  Year  1992  and 
increased  the  appropriation  to  $2,700.00 
in  Fiscal  Year  1993.  The  President's 
budget  for  Fiscal  Year  1994  proposes  to 
increase  the  section  6  grant  funding  to 
$3,060,000.  EPA  will  award  grants  in 
Fiscal  Year  1994  subject  to  the  amount 
of  the  actual  appropriated  funds. 

Funding  Authority  and  History 

On  November  16, 1990.  the  President 
'  signed  the  National  Environmental 
Education  Act.  Section  6  of  the  Act 
leqiuiies  that  the  U.S.  Environmental 


Protection  Agency  (EPA)  administer  an 
environmental  educatitm  grants 
program  to:  Solicit  environmental 
education  projects;  select  suitable 
projects  from  among  those  proposed; 
supervise  such  projects;  evaluate  the 
results;  and  disseminate  information  on 
the  effectiveness  and  feasibility  of  the 
practices,  methods,  techniques  and 
processes  resulting  from  these  projects. 
EPA  published  the  Environmental 
Education  Grant  Program  reeulations  on 
March  9. 1992  in  the  Federal  Regisler 
under  title  40  of  the  Code  of  Federal 
Regulations.  Part  47  (40  CFR  part  47). 

&  Fiscal  Year  1992.  EPA  received 
more  than  3.000  pre-applications 
requesting  more  than  $100  million  and 
awarded  219  grants  for  approximately 
$2,470,000  on  June  29. 1992.  Individual 
awards  ranged  ht)m  less  than  $5,000  to 
$250,000  in  federal  funding.  Each  of 
EPA's  10  regions  awarded 
approximately  $140,000  for  grants  with 
a  federal  share  of  $25,000  or  less.  At 
least  half  of  these  funds  went  to  awards 
of  $5,000  or  less.  In  addition  to  the 
regional  grants.  EPA  headquarters 
awarded  approximately  $1,000,000  for 
grants  ranging  between  $25,001  and 
$250,000  in  federal  funds. 

In  Fiscal  Year  1993.  EPA  received 
more  than  2,000  pre-applications 
requesting  nearly  $70  million  and 
awarded  261  grants  for  approximately 
$2,700,000  on  June  28, 1993.  Although 
the  total  number  of  pre-applications 
slightly  decreased  in  Fiscal  Year  1993, 
the  overall  quality  of  the  pre- 
applications  improved  from  the 
previous  year.  As  in  the  first  year,  the 
amount  of  money  awarded  per  grant 
ranged  from  less  than  $5,000  to 
$250,000  in  federal  funding.  Each  of 
EPA's  10  regions  awarded 
approximately  $170,000  for  grants  with 
a  federal  share  of  $25,000  or  less.  At 
least  half  of  these  funds  went  to  awards 
of  $5,000  or  less.  EPA  headquarters 
awarded  approximately  $1,000,000  for 
grants  ranging  between  $25,001  and 
$250,000  in  federal  funds. 

Eligible  Activities 

A.  What  is  the  purpose  of  the 
Environmental  Education  Grants 
Program? 

Ine  purpose  of  the  EPA  grants 
program  is  to  stimulate  environmental 
education  by  supporting  projects  to 
design,  demonstrate,  or  disseminate 
practices,  methods,  or  techniques 
relsted  to  environmental  education. 
Funds  for  the  program  will  not  be  used 
for  technical  training  activities  directed 
toward  environmental  management 
professionals  or  activities  primarily 
directed  toward  support  of  non- 
educational  researdi  and  development. 


B.  What  specific  activities  will  be 
eliuble  to  receive  funding? 

As  specified  in  the  Act.  the  eligible 
environmental  education  activities  that 
may  receive  funding  must  include  at 
least  one  of.  but  is  not  limited  to,  the 
following: 

1.  Design,  demonstration,  or 
dissemination  of  environmental 
curricula,  including  development  of 
educational  tools  and  materials; 

2.  Design  and  demonstration  of  field 
methods,  practices,  and  techniques, 
including  assessment  of  environmental 
and  ecological  conditions  and  analysis 
of  environmental  pollution  problems; 

3.  Projects  to  understand  and  assess  a 
specific  environmental  issue  or  a 
specific  environmental  problem; 

4.  Provision  of  training  or  related 
education  for  teachers,  faculty,  or 
related  personnel  in  a  specific 
geographic  area  or  region;  and 

5.  Design  and  demonstration  of 
projects  to  foster  international 
cooperation  in  addressing 
environmental  issues  and  problems 
involving  the  United  States  and  Canada 
or  Mexico. 

To  help  ensure  that  federal  funds  are 
not  used  to  duplicate  already  existing 
curricula  in  «1  above.  EPA  encourages 
applicants  to  focus  on  the 
demonstration  or  dissemination  of 
existing  environmental  curricula  rather 
than  the  design  of  new  auricula.  EPA 
believes  that  the  environmental 
education  field  needs  to  improve  its  use 
and  dissemination  of  existing  curricula 
more  than  it  needs  to  develop  new 
curricula. 

Nonetheless.  EPA  does  recognize  that 
there  are  gaps  in  the  types  of  curricula 
that  presently  exist  and  that  there  is 
some  difficulty  in  gaining  access  to 
quality  materials.  Thus,  applicants  who 
propose  to  design  new  curricula  in  their 
pre-applications  must  demonstrate  that 
there  is  a  need  to  develop  these  new 
materials.  For  example,  the  applicant 
could  demonstrate  that  the  curricula 
proposed  for  development  has  not  been 
designed  to  reach  a  particular  target 
audience,  that  existing  curricula  cannot 
be  adapted  well  to  a  particular  local 
environmental  concern,  or  that  existing 
curricula  is  not  otherwise  readily 
accessible. 

One  resource  that  may  help 
applicants  determine  whether  a 
particular  curriculum  already  exists  is 
by  contacting  the  National  Consortium 
for  Environmental  Education  and 
Training  (NCEET).  NCEET  is  a 
consortium  of  institutions  led  by  the 
University  of  Michigan  whose  primary 
mission  is  to  fedlitate  teacher  training 
opportunities  and  to  improve  teadiers' 
access  to  quality  enviroomental 
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education  materials.  NCZET  received  a 
grant  from  EPA  of  $1.6  million  in  Fiscal 
Year  1992  to  establish  this  program.  To 
contact  NCEET  please  write  to:  NCEET. 
School  of  Natural  Resources,  University 
of  Michigan.  Dana  Building,  Ann  Aibor. 
Michigan,  48109-1115.  313-763-1312. 

C.  How  does  EPA  define 
"environmental  education"  under  the 
Environmental  Education  Grants 
Program?  How  is  "environmental 
education"  different  from 
"environmental  information"  under  this 
proatun? 

EPA  will  fund  only  environmental 
education  projects.  EPA  mil  not  hind 
projects  that  are  solely  designed  to 
develop  or  disseminate  environmental 
information.  EPA  defines  these  terms  as 
follows. 

Environmental  education  is  a  process 
that  leads  to  responsible  individual  and 
group  actions.  Environmental  education 
activities  may  take  place  in  formal  or 
informal  settings.  Environmental 
education  should  enhance  cnitical 
thinking,  problem  solving,  and  effective 
decision-making  skills,  ^ucation 
processes  may  include,  but  are  not 
necessarily  limited  to,  observing, 
measuring,  classifying,  experimenting, 
and  other  data  gathering  techniques  that 
assist  individuals  in  discussing, 
inferring,  predicting,  and  interpreting 
information  about  environmental  issues. 
Environmental  education  should  engage 
and  motivate  individuals  as  well  as 
enable  them  to  weigh  various  sides  of  mi 
environmental  issue  to  make  informed 
and  responsible  decisions. 

Environmental  information  provides 
facts  or  opinions  about  environmental 
issues  or  problems,  but  does  not 
enhance  critical  thinking,  problem 
solving,  or  effective  decision-making 
skills.  Although  information  is  an 
essential  element  of  an  educational 
effort,  environmental  information  is  not, 
by  itself,  environmental  education. 

D.  Who  may  submit  pre-applications? 
Any  local  or  tribal  education  agency, 

college  oruniversity.  state  education  or 
environmental  agency,  not-for-profit 
organization,  or  noncommercial 
educational  broadcasting  entity  may 
submit  a  pre-application.  These  terms 
are  defined  in  section  3  of  the  Act  and 
40  CFR  47.105. 

E.  May  an  organization  submit  more 
than  one  pre-applicaUon  for  Fiscal  Year 
1994? 

Yes.  an  organization  may  submit  more 
than  one  pre-application  for  Fiscal  Year 
1994,  but  only  if  the  pre-applications 
are  for  completely  different  projects.  For 
example,  a  national  non-profit 
organization  w  a  large  university  may 
wish  to  submit  pre-applications  firom 
different  chapters  or  departments  for 
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different  projects.  No  organization  will 
be  awarded  more  than  one  grant  for  the 
same  project  during  the  same  fiscal  year. 

F.  May  an  applicant  who  was 
awarded  funding  for  Fiscal  Years  1992 
or  1993  submit  a  pre-application  for 
Fiscal  Year  1994? 

Yes,  applicants  who  were  awarded 
funding  for  Fiscal  Years  1992  and/or 
1993  may  submit  a  pre-application  for 
Fiscal  Year  1994.  The  Fiscal  Year  1994 
pre-application  may  or  may  not  have 
any  relationship  to  the  project  funded  in 
Fiscal  Year  1992  or  1993.  If  the  pre- 
application  for  Fiscal  Year  1994  is  for  a 
project  which  expands  a  project  already 
funded  in  Fiscal  Year  1992  and/or  1993. 
the  Fiscal  Year  1994  pre-application 
will  be  completely  re-evaluated  based 
upon  its  merit  in  relation  to  the  other 
Fiscal  Year  1994  pre-apphcations  and 
the  new  criteria  set  forth  in  the  Fiscal 
Year  1994  solicitation. 

C.  May  a  teacher  or  educator  apply? 

Only  organizations  and  institutions — 
not  individuals — are  eligible  to  apply 
for  grants.  However,  a  teacher's  or 
educator's  school,  institution  or 
association  may  apply.  The 
qualifications  of  those  individuals 
participating  in  the  proposed  project 
wilj  be  an  important  factor  in  the 
evaluation  and  selection  process. 

H.  Are  matching  funds  required? 

Yes.  Federal  fiinds  for  projects  shall 
not  exceed  75%  of  the  total  cost  of  such 
projects.  EPA  encourages  non-federal 
matching  shares  of  greater  than  25%. 
The  non-federal  share  of  project  costs 
may  be  provided  in  cash  or  by  in-kind 
contributions  and  other  noncash 
support.  In-kind  contributions  often 
include  salaries  or  other  verifiable  costs. 
In  the  case  of  salaries,  applicants  may 
use  either  minimum  wage  or  fair  market 
value.  The  proposed  match,  including 
the  value  of  in-kind  contributions,  is 
subject  to  negotiation  with  EPA.  All 
grants  are  subject  to  audit,  so  the  value 
of  in-kind  contributions  must  be 
carefully  documented. 

The  matching  (non-federal)  share  is  a 
percentage  of  the  entire  cost  of  the 
project.  For  example,  if  the  75%  federal 
portion  is  $5,000,  then  the  entire  project 
should,  at  a  minimum,  have  a  budget  of 
$6,667,  with  the  recipient  providing  a 
contribution  of  $1,667.  The  amount  of 
non-federal  funds,  including  in-kind 
contributions,  must  be  briefly  itemized 
in  Block  15  of  the  SF  424  included  at 
the  end  of  this  notice. 

Funding  Priorities 

/.  What  type  of  projects  will  have  the 
best  chance  of  being  funded? 

To  increase  the  chance  of  successfully 
competing  for  fuqding,  the  applicant's 


project  should  follow  the  guidelines 
discussed  under  f  1  and  #2  below. 
1.  The  project  must  develop  an 
environmental  education  practice, 
method,  or  technique  which  meets  all 
three  of  the  following  criteria: 

a.  Is  new  or  significantly  improved: 

b.  Demonstrates  the  potential  for  wide 
application;  and 

c.  Addresses  a  high  pricwity 
environmental  issue. 

The  terms  new  or  significantly 
improved,  wide  application,  and  a  high, 
priority  environmental  issue  are  relative 
terms.  As  such,  these  terms  must  be 
defined  by  the  applicant  as  they  relate 
to  the  applicant's  specific  project  as 
discussed  below. 

For  example.  EPA  may  consider  a 
project  new  or  significantly  improved  if 
the  project  reaches  a  specific 
community  for  the  first  time. 
Alternatively,  a  project  may  be 
considered  new  or  significantly 
improved  if  it  reaches  new  audiences, 
develops  new  or  improved  teaching 
strategies,  or  uses  new  or  improved 
applications  for  existing  materials. 

EPA  may  consider  a  project  to  have 
wide  application  if  it  targets  a  large  and 
diverse  audience  in  terms  of  numbers 
and  demographics.  It  may  also  have 
wide  application  if  it  can  serve  as  a 
model  program  in  another  setting  such 
as  another  school,  community,  state,  or 
region. 

EPA  may  consider  that  a  project 
addresses  a  high  priority  environmental 
issue  if  the  applicant  demonstrates  that 
a  particular  issue  is  important  to  the 
community,  state,  or  region  being 
targeted  by  the  project.  For  example, 
one  community  may  have  significant  air 
pollution  problems  which  would  make 
teaching  about  solutions  to  air  pollution 
important  to  that  community.  In  another 
community,  unplanned  development 
may  threaten  a  nearby  forest  and  its 
wildlife,  thus,  making  habitat  or 
ecosystem  protection  a  high  priority 
issue.  In  still  another  community,  uiban 
decay  may  make  lead  poisoning  from 
paint  or  lead  pipes  important,  especially 
for  ethnic  minority  or  low-income 
residents. 

Within  the  context  of  the  applicant's 
perspective  of  their  hig^  priority 
environmental  issue,  EPA  encourages 
applicants  to  develop  projects  that 
educate  people  about  ways  to  address 
such  issues  through  strategies  that 
include  pollution  prevention.  EPA  also 
encourages  applicants  to  develop 
projects  that  address  the  need  to 
promote  environmental  equity. 

The  term  pollution  prevention  refers 
to  efforts  to  reduce  or  eliminate 
pollution  upfix>nt  (i.e.,  before  it  is 
created)  rather  than  waiting  until  the 
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pollution  exists  and  then  trying  to 
minimize  its  impact  through  regulation 
or  cleanup.  Pollution  prevention 
measures  may  include  protecting 
natural  resources  through  conservation 
or  increasing  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources.  Pollutiiui  prevention  is  not 
the  only  strategy  for  reducing  risk  to 
public  health  and  the  environment,  but 
it  is  EPA's  preferred  approach. 

The  term  environmental  equity  refers 
to  e^orts  to  increase  environmental 
literacy  and  environmental  career 
opportunities  for  people  of  diverse 
backgrounds,  especially 
underrepresented  populations  such  as 
ethnic  minorities,  low-income  citizens, 
senior  Americans,  and  people  with 
disabilities. 

2.  EPA  will  select  proiecU  which 
close  important  gape  in  the  field  of 
environmental  education,  placing 
special  emphasis  on  educator 
workshops.  Applicants  must  submit  one 
of  the  following  types  of  projects  for 
consideration  for  hmding: 

a.  Projects  that  improve 
environmental  education  teaching  skills 
through  vehidea  such  as  educator 
workshops; 

b.  Projects  that  build  stats,  local,  or 
tribal  government  capacity  to  develop 
and  deliver  environmental  educaticm 
programs; 

c.  Projects  that  fedlitate 
environmental  education  partnerships 
bet%veen  governmental  agencies,  non- 
profit organizatioos,  educational 
institutions,  and/or  the  private  sector 
and/or 

d.  Projecta  that  motivate  the  general 
public  to  be  more  environmentally 
conscious  in  making  informed  and 
responsible  decisions  that  affect  the 
environment  through  vehicles  such  as 
print,  film,  or  broadcast  media. 

The  term  educator  workshop  refers  to 
training  activities  that  better  prepare 
educators  to  utilize  existing  or  new 
environmental  education  materials. 
Such  workshops  may  be  directed 
toward  young  people  and/or  adulta  in 
formal  and/or  informal  settings.  A 
formal  setting  is  a  school  or  other 
similar  institution  devoted  to  learning 
and  an  informal  setting  includes 
institutions  such  as  museums,  nature 
centers,  parks,  and  community  centers. 

Workshops  should  emphasize  the 
process,  problem  solving,  and 
investigative  approach  to  learning  that 
is  a  fundamental  aspect  of  roost 
established  environmental  education 
materials  and  curriculum.  Workshops 
should,  in  all  cases,  use  a  "hands-on" 
process  approach  to  learning  that  leads 
to  the  development  of  problem  solving 
and  critical  thinking  skills.  Woricdiops 


may  be  specific  to  a  particular  set  of 
environmental  education  materials  and 
may  include  youth  leaders  and  other 
professionals  who  work  in  the 
environmental  education  field. 

The  term  building  state,  local,  or 
tribal  capacity  refers  to  the  development 
and  implementation  of  plans  designed 
to  improve  the  coordinated  delivery  of 
environmental  education  at  the  state, 
local,  or  tribal  level.  Pre-applications 
addressing  this  priority  should  involve 
a  coordinated  effort  by  the  primary 
environmental  education  providers  from 
the  respective  state,  local,  or  tribal 
government  in  the  planning  and 
implementation  of  the  project.  Examples 
of  primary  envirnnmental  education 
providers  include  State  Departmenta  of 
Education  or  Natural  Resources,  local 
school  districta,  and  state,  local,  and 
tribal  environmental  education 
coordinating  councils  or  associations. 
Examples  of  how  an  applicant  may 
propose  to  build  state,  local,  or  tribal 
capacity  includes  the  development  of 
plans  for: 

•  Identifying  and  assessing  needs  as 
well  as  setting  priorities  for 
environmental  education; 

•  Creating  grant  programs  or 
identifying  founding  sources  for 
environmental  education  providers; 
and/or 

•  Addressing  environmental 
education  teacher  training  needs. 

/.  How  much  money  may  be  requested 
and  what  site  grant  pre^pplication  has 
the  best  chance  of  being  funded? 

Applicanta  may  request  funding  up  to 
the  statutory  ceiling  for  any  one  grant  of 
$250,000  in  fisderal  funds.  However, 
pre-applications  which  request 
relatively  small  amounto  of  hmding 
have  a  much  better  chance  of  being 
funded  because  EPA  awards  a  much 
greater  number  of  granta  at  the  lowor 
mnding  level.  The  statistics  dted  below 
show  the  proportion  of  granta  fonded  at 
various  fundiiag  levels.  To  increase  yaux 
chance  of  being  a%varded  funding.  EPA 
strongly  encourages  applicanta  to 
request  regional  granta  of  less  than 
$5,000  and  headquarters  granta  closer  to 
the  $25,000  level  rather  than  the 
$250,000  level  in  federal  funding. 

The  statutory  ceiling  for  any  one  grant 
is  up  to  $250,000  in  federal  funding. 
EPA's  10  regional  offices  award  grants 
of  up  to  $25,000  in  federal  funds.  EPA 
headquarters  awards  grants  with  a 
federal  share  between  $25,001  and 
$250,000.  In  Fiscal  Year  1992,  EPA's 
regions  awarded  210  granta  of  up  to 
$25,000,  and  in  Fiscal  Year  1993,  the 
regions  awarded  252  grants  of  up  to 
$25,000.  At  least  half  of  the  funds  were 
for  $5,000  or  less,  which  means  that  80 
percent  of  the  total  number  of  grants 


awarded  were  $5,000  or  less.  By 
contrast.  EPA  headquarters  awarded 
only  9  grants  in  Fiscal  Years  1992  and 
1993  of  between  $25,001  and  $250,000. 
In  Fiscal  Years  1992  and  1993.  EPA 
headquarters  awarded  only  one  grant  for 
each  year  at  or  near  the  $250,000  level. 

The  Pre-AppUcation 

K.  What  is  a  pre-application? 

A  pre-application  is  the  "Application 
for  Federal  Assistance"  form  (Standard 
Form  424  referred  to  as  an  SF  424)  and 
a  work  plan  (described  below).  Please 
carefolly  follow  the  instructions  that  are 
provided  with  these  forms.  The  SF  424 
and  the  completed  work  plan  contain  all 
the  information  EPA  needs  to  evaluate 
the  merits  of  your  pre-application. 
Applicants  will  not  be  asked  to  submit 
additional  information  to  support  their 
projecta.  unless  applicants  are  identified 
as  finalista.  In  this  case,  finalists  will  be 
asked  to  submit  various  other  forms 
necessary  to  complete  a  formal 
application  (e.g.,  a  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters"  form). 

L.  How  must  the  pre-application  be 
submitted  and  what  must  the  SF  424 
and  work  plan  include? 

The  applicant  must  submit  one 
original  and  tvro  copies  of  the  pre- 
application  with  the  SF  424  signed.  The 
pre^pplication  must  be  signed  by  a 
person  authorized  to  receive  funds  for 
the  applicant  Pleue  sign  the  original 
pre-application  in  blue  ink  to  help  EPA 
distinguish  which  is  the  signed  original 
and  which  are  the  copies.  Pre- 
applications  must  be  reproducible.  They 
should  be  stapled  once  in  the  upper  left 
hand  comer,  on  white  paper,  and  with 
page  numbers  in  the  upper  right  hand 
comer.  Pre-applications  may  not 
include  brodiures.  video  tapes, 
notebooks,  or  any  other  supporting 
material  not  described  in  Section  L.2. 

The  follovring  describes  what  an  SF 
424  and  a  work  plan  are  and  what  they 
must  contain: 

1.  Application  for  Federal  Assistance 
(SF  424).  An  SF  424  is  an  official  form 
required  for  all  federal  granta.  A 
completed  SF  424  must  be  submitted  as 
part  of  your  pre-application.  This  form, 
along  with  instructions  and  an  example 
of  how  to  fill  out  the  form,  are  incluaed 
at  the  end  of  this  notice.  Please  pay 
close  attention  to  the  sample  form. 

2.  Work  Flan.  A  work  plan  describes 
the  applicant's  proposed  project.  VioA 
plans  must  be  no  more  than  10  pages  for 
requests  for  a  federal  share  of  more  than 
$5,000  and  no  more  than  5  pages  for 
requesta  for  a  federal  share  of  $5,000  or 
less.  These  page  limita  apply  only  to  the 
"summary,"  "project  description."  and 
"evaluation"  sections  of  the  work  plan 
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mentioned  below;  they^do  not  apply  to 
the  appeindices.  One  page  is  one  side  of 
a  single-spaced  typed  page.  The  pages 
must  be  letter  size  (SV^xll  inches),  with 
noimal  type  size  (10  or  12  cpi)  and  at 
least  1  inch  margins.  The  only 
appendices  and  letters  of  support  that 
EJPA  will  accept  are  a  budget,  resumes 
of  key  personnel,  and  commitment 
letters  from  organizations  that  will  be 
part  of  the  applicant's  project. 

Work  plans  must  contain  the  elements 
I-IV  and  must  be  submitted  in  the 
format  described  below.  Note  that  next 
to  some  of  the  components  of  the  work 
plan  there  are  percentages  which 
indicate  the  weight  EPA  will  use  to 
evaluate  the  proposal.  Also  note  that 
certain  components  of  the  work  plan  are 
given  greater  weight  than  others. 

I.  Summary:  A  concise  summary  of  no 
more  than  one  page  that  states  (1)  the 
nature  of  the  organization  requesting 
funding,  (2)  the  type  of  project  the 
applicant  is  proposing  to  develop  as 
described  under  section  I.2.a-d.,  (3)  the 
overall  purpose,  specific  objectives,  and 
method  for  implementing  the  project, 
(4)  the  demographics  of  dfie  target 
audience,  (5)  the  expected  results  of  the 
project,  and  (6)  how  the  funds  will  be 
used. 

Weight:  10%. 

n.  Project  Description:  A  clear  and 
concise  project  description  which 
explains  the  following: 

A.  How  the  project  is  new  and 
significantly  improved,  has  wide 
application,  and  addresses  a  high 
priority  issue  as  discussed  in  Section 
I.l.a-c. 

Weight:  30%. 

B.  How  the  project  closes  one  of  the 
important  gaps  in  the  field  of 
environmental  education  by  improving 
teaching  skills,  building  governmental 
capacity,  facilitating  partnerships,  and 
motivating  the  public  as  discussed  in 
section  1.2. a-d. 

Weight:  30%. 

III.  Evaluation:  A  discussion  on  how 
the  applicant  will  evaluate  the  outcome 
of  the  project.  The  evaluation  must 
include  a  discussion  on  the  anticipated 
strengths  and  challenges  in 
implementing  the  project  as  well  as  how 
the  benefits  of  the  project  will  be 
sustained  after  the  EPA  grant  period  is 
completed. 

Weight:  10%. 

IV.  Appendices:  Attachments  to  the 
work  plan  which  contain  information 
on  the  budget,  key  personnel,  and  letters 
of  commitment. 

A.  Budget:  An  appendix  with  a  budget 
describing  how  funds  will  be  used  for 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  contract  costs,  and 
other  costs.  Fimds  cannot  be  used  for 


construction.  Include  an  expenditvire 
schedule  or  budget  milestones  for 
proposed  activities.  The  budget  will  be 
evaluated  in  terms  of  a  clear  and 
accurate  explanation  of  the  use  of  funds, 
the  extent  to  which  it  is  reasonable 
given  the  activities  proposed,  and 
whether  it  illustrates  wise  use  of  public 
funds. 
Weight:  10%. 

B.  Key  Personnel:  An  appendix  with 
one  or  two  page  resumes  of  up  to  three 
key  personnel  directing  and 
implementing  the  project. 

Weight:  10%. 

C.  Letters  of  Commitment:  An 
appendix  with  one  page  letters  of 
commitment  from  organizations  vn\h  a 
significant  role  in  the  project.  Letters  of 
endorsement  will  not  be  considered. 

No  weight,  but  required  if  other 
organizations  have  a  significant  role  in 
the  project. 

M.  When  and  where  must  pre- 
applications  be  submitted? 

Pre-applications  must  include  the  SF 
424  and  the  work  plan  to  be  considered 
for  funding.  A  signed  original  plus  two 
copies  of  the  original  pre-application 
must  be  mailed  to  EPA  postmarked  no 
later  than  Friday.  October  15.  1993.  Pre- 
applications  requesting  $25,000  or  less 
in  federal  funds  must  be  submitted  to 
the  EPA  regional  office  for  the  region 
where  the  project  is  located.  Pre- 
applications  for  a  federal  share  of  more 
than  $25,000  and  up  to  $250,000  must 
be  submitted  to  EPA's  headquarters  in 
Washington,  DC.  A  list  of  addresses  is 
included  at  the  end  of  this  notice. 

Review  and  Selection  ProoeM 

N.  How  wiU  pre-applications  be 
reviewed  and  who  will  conduct  the 
reviews? 

Pre-applications  will  be  reviewed  in 
two  phases — the  screening  phase  and 
the  evaluation  phase.  During  the 
screening  phase,  pre-applications  will 
be  reviewed  to  determine  whether  they 
meet  the  basic  elements  described  in  the 
"Eligible  Activities"  and  "Funding 
Priorities"  sections  of  this  solicitation. 
Those  pre-applications  which  meet 
these  basic  elements  will  enter  the 
evaluation  phase  of  the  review  process. 
During  this  phase,  pre-applications  will 
be  evaluated  based  upon  the  quality  of 
their  work  plans,  especially  the  degree 
to  which  the  "Project  Description" 
section  of  the  work  plan  follows  the 
guidelines  set  forth  in  the  "Funding 
Priorities"  section  H.l  and  H.2. 

Reviewers  conducting  the  screening 
and  evaluation  phases  of  the  review 
process  will  include  EPA  officials  and 
external  environmental  educators 
approved  by  EPA.  At  the  conclusion  of 
the  evaluation  phase,  the  reviewers  will 


rank  the  pre-applications  based  upon 
the  weighting  system  described  in 
section  L.2. 

O.  How  will  the  final  selections  be 
made? 

After  individual  projects  are 
evaluated  and  ranked  by  the  reviewers 
as  described  in  section  N,  EPA  officials 
in  the  regions  and  at  headquarters  will 
select  finalists  among  the  highest  ranked 
pre-applications.  In  making  final 
selections,  EPA  will  take  into  account 
geographic  and  socioeconomic  balance, 
subject  matter  diversity,  cost,  and 
projects  whose  benefits  can  be  sustained 
after  the  grant  is  completed. 

Regional  Administrators  will  select 
the  grants  for  projects  with  federal 
funding  of  $25,000  or  less.  The 
Associate  Administrator  of  the  Office  of 
Communications,  Education,  and  Public 
Affairs  at  EPA  headquarters  will  select 
the  grants  for  projects  with  federal 
funding  of  more  than  $25,000,  taking 
into  account  the  recommendations  of 
the  Director  of  the  Environmental 
Education  Division. 

P.  How  will  applicants  be  notified? 

After  all  pre-appUcations  are  received. 
EPA  will  mail  acknowledgements  to 
each  applicant.  EPA  will  notify 
applicants  again  after  all  pre- 
applications  have  been  screened  and 
evaluated  and  final  recommendations 
for  funding  have  been  made.  Applicants 
who  have  been  recommended  for 
funding  will  be  asked  to  submit 
additional  information  necessary  to 
complete  the  award  process.  EPA 
headquarters  and  each  region  will  set  up 
their  own  processes  for  providing 
feedback  to  individual  applicants  who 
did  not  receive  funding  to  help  improve 
their  ability  to  successfully  compete  for 
funding  in  future  years.  The  degree  to 
which  EPA  can  assist  applicants  in 
providing  feedback  will  vary  depending 
upon  resources  available  to  manage  this 
process. 

Q.  Where  may  an  individual  obtain 
more  information  on  possible  sources  of 
funding  other  than  EPA 's  grants 
program? 

The  large  number  of  pre-applications 
EPA  received  in  Fiscal  Years  1992  and 
1993  demonstrate  the  strong  demand  for 
funding  environmental  education 
projects.  EPA  expects  an  equally  large 
demand  for  funding  for  Fiscal  Year 
1994.  Unfortunately,  EPA  alone  cannot 
meet  this  demand.  Thus,  in  cooperation 
with  EPA,  the  North  American 
Association  for  Environmental 
Education  (NAAEE)  has  developed  a 
publication  called  "Funding  Your 
Environmental  Education  Program" 
which  provides  strategies  for  identifying 
potential  sources  of  funding.  This 
publication  can  be  purchased  for  a  $5.00 
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fee  by  writing  to  NAAEE,  Publications 
and  Member  Services.  P.O.  Bcoc  400. 
Troy.  Ohio.  45373. 

GraiH  Actiirttiee  I 

A.  When  can  proposed  activities  start? 

Activities  cannot  start  before  funds 
are  awarded.  Award  dates  are  targeted 
for  April  1, 1994. 

S.  When  must  proposed  activities  be 
completed? 

Applicants  should  plan  to  complete 
protects  within  the  time  frame  specified 
in  the  pre-applicatioo. 

r.  May  an  applicant  request  Fiscal 
Year  1994  funds  for  a  project  that 
extends  beyond  a  one  year  budget 
period? 

Pre-applications  submitted  to  EPA 
regional  offices  for  up  to  S5.000  may 
request  fonds  for  only  a  one  yeer  budget 
pwiod.  Pre-applications  submitted  to 
EPA  regional  offices  or  headquarters 
requesting  funds  of  more  than  $5,000 
may  request  funds  for  up  to  a  two  ]rear 
budget  period. 

U.  Who  will  perform  projects  and 
activities? 

The  Act  rsquirse  that  protects  be 
performed  by  the  applicant  or  by  a 
person  satisnctcHy  to  the  appficant  and 
EPA.  All  pre-appUcaticHis  must  identify 
any  person  othw  than  the  applicant  that 
will  assist  in  canying  out  the  project. 

V.  What  reports  must  grant  recipients 
complete? 

All  recipients  must  submit  final 
reports  and  all  work  products  for  EPA 
approval  prior  to  the  expiration  of  the 
project  (wriod.  Recipients  must  provide 
an  annual  progress  report  for  projects  of 
more  than  one  year  in  duration. 
Recipients  of  grants  with  a  federal  share 
greater  than  $5,000  may  be  expected  to 
report  on  quarterly  or  semiannual 
progress,  as  well  as  final  project 
completion.  Specific  report 
requirements  will  be  detailed  in  the 
award  agreement.  EPA  will  collect, 
evaluate,  and  disseminate  final  reports 
and  woiic  products  from  grantees  to 
serve  as  model  programs.  Since  sharing 
information  is  crucial  to  the  overall 
success  of  the  Section  6  grants  program, 
grantees  may  be  asked  to  transmit  an 
extra  copy  of  their  final  reports  and 
work  prt>ducts  to  a  central  collection 
point. 

Fiscal  Year  1995 

V.  How  can  information  be  obtained 
on  the  Fiscal  Year  1995  EPA 
Environmental  Education  Grants 
Progfom? 
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After  the  Fiscal  Year  1994  grants 
process  is  completed.  EPA  will  develop 
an  entirely  new  mailing  list  for  the 
Fiscal  Year  1995  solicitation.  The 
mailing  lists  compiled  for  Fiscal  Years 
1994  will  not  be  used  for  Fiscal  Year 
1995.  If  you  would  like  to  receive 
information  on  the  Fiscal  Year  1995 
Environmental  Education  Grants 
Program,  you  must  mail  (do  not 
telephone)  your  request  along  with  your 
name,  organization,  address,  and  phone 
number  to:  Environmental  Education 
Grants  Program  (1995).  Environmental 
Education  Division  (A-107).  U.S  EPA. 
401  M  Street,  SW..  Washington,  DC 
20460. 

Dated:  )uly  19, 1993. 
LarattaftLlkalli. 

AtsodatBAdministmtor,  Office  of 
CommunicaUoiu.  Education,  andPuUic 
Affairs. 

Contact  Namee  and  Addr 


U.S.  EPA  Headquarters 

Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants.  Environmental  Education 

Division  (A-107),  Office  of 

Communications,  Education,  and 

Public  Affairs,  401  M  Street,  SW., 

Washington.  DC  20460 
Information:  George  Walker, 

Environmental  Education  Specialist. 

(202)  260-3335 

EPA  Regional  Offices 

Region  I:  CT,  ME.  MA.  NH.  RI,  VT 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Henry  Burrell,  Chief. 

Grants  Information  and  Management 

Section,  JFK  Federal  Building  (PGI), 

Boston,  MA  02203 
Or  Hand-Deliver  Applications  to:  One 

Congress  Street.  11th  Floor  Mail 

Room.  Boston,  MA  02114.  [between  8 

a.m.  and  4  p.m.) 
Information:  Maria  Pirie,  Environmental 

Education  Coordinator.  (617)  565- 

9447 
Region  U:  NJ,  NY.  PR,  VI 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Grants  Administration 

Branch.  26  Federal  Plaza.  Room  1714, 

New  Yoric.  NY  10278 
/n/onnafion:  Teresa  Ippolito. 

Environmental  Education 

Coordinator.  (212)  264-2980 
Region  HI:  DC.  DE.  MD.  PA,  VA,  WV 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Grants  Management  Chief 

(3PM71),  (kants  Management  Section, 

841  Chestnut  Street,  Philadelphia.  PA 

19107 
Information:  Bonnie  Smith  or  Amelia 

Libertz,  Environmental  Education 


Coordinators.  (215)  597-9076  or  (215) 

597—0817 
Region  IV:  AL.  FL.GA.  KY.  MS.  NC.  SC. 

TN 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  GranU,  Office  of  Public  Affairs 

(E2).  345  Courtland  Street.  NE., 

Atlanta,  GA  30365 
Information:  Rae  Hallisey. 

Environmental  Education  Office, 

(404) 347—3004 
Region  V:  IL.  IN.  MI.  MN.  OH.  WI 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Grants  Management 

Section  (MC-IOJ).  77  West  Jackson 

Boulevard,  Chicago.  IL  60604 
Information:  Suzanne  Saric, 

Environmental  Education 

Coordinator.  (312)  353-3209 
Region  VI:  AR.  LA.  NM.  OK.  TX 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants.  Environmental  Education 

Coordinator  (6X).  1445  Ross  Avenue. 

Dallas.  TX  75202 
Information:  Sandy  Sevier. 

Environmental  Education 

Coordinator.  (214)  655-2204 
Region  VD:  lA.  KS.  MO,  NE 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Grants  Administration 

Section.  726  Minnesota  Avenue, 

Kansas  Gty.  KS  66101 
Information:  Rowena  Michaels. 

Environmental  Education 

Coordinator.  (913)  551-7003 
Region  VID:  CO.  MT.  ND.  SD,  UT,  WY 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants  (80EA).  999  18th  Street. 

Denver.  CO  80202-2405 
Information:  Cece  Forget. 

Environmental  Education 

Coordinator.  (303)  391-6999 
Region  IX:  AZ.  CA,  HI,  NV.  American 

Somoa.  Guam,  Northern  Marianas, 

Republic  of  Palau 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants,  Office  of  Public  Affairs 

(E2),  75  Hawthorne  Street.  San 

Francisco.  CA  94105 
Information:  Ida  Tolliver, 

Environmental  Education 

Coordinator.  (415)  744-1581  or  (415) 
744—1582 
Region  X:  AK.  ID.  OR.  WA 
Mail  Pre-Applications  to:  U.S.  EPA-Env. 

Ed.  Grants.  Public  Information  Center 
(SO-143).  Environmental  Education 
Grants;  1200  Sixth  Avenue,  Seattle, 
WA  98101 
Information:  Sally  Hanft.  Environmental 
Education  Cocodinator,  (203)  553- 
1207 
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4030S 


INSTRUCTIONS  FOR  THC  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preappiicatiens  and  applieatioos  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  State*  irhich  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


IS. 
14. 

15. 


16. 


Item:  Entry:  Item: 

1.  Self-explanatory.  12. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  A  applicant's  control  number 
(if  applicable). 

3.  Sute  use  only  (if  applicable). 

4.  If  this  appUcatioa  is  to  contiaue  or  revise  aa 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

8.  Enter  Employer  IdentiAcation  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— >  "New"  means  a  new  assistance  award. 

— "Continuation'*  means  an  extension  for  an 
additional  funding^budget  period  for  a  proiject 
with  a  proijeeted  completion  date. 

—"Revisioa"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalef  of  Fedscal  Domestic  Assistance 
number  and  tiUe  of  the  program  under  which 
assistaaee  is  requested. 

11.  Enterabriefdseeriptivvtatleof  the  project  if 
mere  than  one  program  is  involved,  you  should 
append  an  esplanation  oa  a  separate  shaat.  If 
appropriate  (e.f.,  coottnietioa  or  real  property 
arsieets).  attach  a  man  showiaa  nroiaet  **■***'»*, 
For  ptaapplkatians,  use  a  separata  alMat  ta 
provide  a  suBmarydeacriptJeaeifthb  project 
Alao  circle  a  b  c    or  d  to  indicate  the 
focuB  of  proiect  as  described  in  Section 
1.2  of  Solicitation  Notice. 

IFR  Doc  93-17871  PlM  2-26-03;  S:4S  ami 


17. 


18. 


Entrv: 

List  only  the  largeet  political  enUties  affected 
(e.g.,  Sute.  counties,  cities). 

Self-explanatory. 

List  the  applicant's  Congressional  Dtotrict  and 
any  DistrictCs)  aflbeted  by  the  program  or  praject 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  es 
applicable.  If  the  action  wiU  result  in  a  dollar 
change  to  an  existing  eward,  indicate  23^  the 
amount  of  the  change.  For  decreesss,  endoee  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  Included,  chow 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  uae  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicants  should  contact  the  State  Single  Feint 
of  Contact  (SPOC)'  for  Federal  ExecuUve  Order 
12372  to  determine  whether  the  application  is 
sulqect  to  the  State  intergovernmental  review 


This  question  applies  ta  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowancee.  loans 
andtaxea. 

To  be  signsd  by  the  authorised  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authoirisation  fitr  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorisatiea  be  submitted  es 
part  of  the  application) 
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The  President 


Presidential  Documents 


Presidential  Determination  No.  93-31  of  July  14,  1993 
Nfilitary  Sales  of  Depleted  Uranium  Ammunition 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  Section  551  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropriations  Act.  1993 
(Public  Law  No.  102-391).  I  hereby  determine  that,  notwithstanding  the 
limitations  of  that  section  of  law,  it  is  in  the  national  security  interest 
of  the  United  States  to  allow  funds  provided  in  the  above-mentioned  or 
any  other  Act  to  be  made  available  to  facilitate  the  sale  of  M-829  depleted 
uranium  antitank  ammunition  to  Sweden. 

You  are  hereby  authorized  and  directed  tu  transmit  this  determination  to 
Congress  and  to  arrange  for  its  publication  in  the  Federal  Registor. 


OsjTAjXi^AAA<rtUjkldk^^AA 


(FR  Doc  93-18141 
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Presidential  Documents 


Presidential  Determination  No.  93-32  of  July  19,  1993 

Certification  of  Free,  Fair,  and  Democratic  Elections  in 
Angola  Under  Section  842  of  Public  Law  102-484 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Public  Law  102-484,  section 
842,  I  hereby  certify  that  free,  fair,  and  democratic  elections  have  taken 
place  in  Angola. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  publish  it  in  the  Federal  Register. 


tXrtO^^i^AM^rtUjOsA^QXA 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubiii^wd  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatfone  Is  sold  by 
the  Superintendent  of  Documents.  Prfcee  of 
new  books  are  listed  in  the  Irst  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDfT  ADMINISTRATION 

12  CFR  Part  614 
RIN3052-AB35 

Loan  PoliciM  and  Operations;  Landing 
Umits 

AGENCY:  Fann  Credit  Administration. 
ACTION:  Final  rule. 

SUIHIARY:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  regulations  relating  to 
lending  limits.  The  Agricultural  Credit 
Act  of  1987 1  (1987  Act),  authorized  the 
creation  of  new  corporate  entities  from 
mandatory  and  voluntary  mergers  and 
the  transfer  of  long-term  real  estate 
lending  authorities  from  Farm  Credit 
Banks  (FCBs)  to  certain  associations  and 
directed  the  FCA  to  reconcile  the 
authorities  of  the  resulting  institutions. 
These  changes  required  amendments  to 
FCA  regulations  to  reflect  the  structural 
changes  and  the  lending  authorities  of 
the  new  entities.  Other  provisions  of  the 
regulations  are  amended  to  make 
conforming  changes  and  to  eliminate  a 
number  of  FCA  prior  approvals 
including  provisions  relating  to  lending 
limits. 

The  final  regulations  on  lending 
limits  contain  a  limit  on  extensions  of 
credit  to  a  single  borrower  of  25  percent 
of  capital  for  all  Farm  Credit  System 
(FCS  or  System)  direct  lender 
institutions,  except  banks  for 
cooperatives  (BCs).  It  provides  for 
exceptions  to  the  lending  limitation  and 
rules  for  the  attribution  of  loans  to 
separate  but  related  borrowers  for  the 
purpose  of  making  "single  borrower" 
determinations,  libe  FCA  believes  that 
limiting  the  amount  that  can  be  lent  to 
any  one  borrower  or  a  group  of  related 
borrowers  is  an  effective  way  to  control 
concentrations  of  risk  in  a  lending 


tPub.  L  No.  100-233. 101  Slat  ises  (isas). 


institution  and  limit  the  amount  of  risk 
to  an  institution's  capital  arising  from 
losses  incurred  by  large  "single  credits." 
EFFECTIVE  DATE:  These  final  regulations 
shall  become  effiactive  on  January  1, 
1994,  or  upon  the  expiration  of  30  days 
after  publication  during  which  either  or 
both  Houses  of  Congress  are  in  session, 
whichever  is  later.  Notice  of  the 
efiiective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Dennis  K/Carpenter,  Senior  Policy 
Analyst.  Regulation  Development 
Division,  Office  of  Examination,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498,  TDD 
(703)  883-^444. 
or 

Gary  L.  Norton,  Assistant  General 
Q>unsel,  Regulatory  Operations 
Division,  Office  of  General  Counsel. 
Farm  Credit  Administration,  McLean, 
VA  22102-5090.  (703)  883-4020.  TDD 
(703)  883-4444. 

SUPPLEMENTARY  MFORMATKM: 

L  General 

Lending  limit  regulations  were 
originally  included  as  part  of  the 
Eligibility /Lending  Authorities 
regulations  proposed  on  November  3, 
1988,  53  FR  44438.  The  amendments 
were  removed  from  the  regulations  prior 
to  their  adoption  and  were  reproposed, 
along  with  appraisal  and  loan  purchase 
and  sale  regulations,  on  January  23, 
1991,  56  FR  2452.  The  comment  period 
on  the  reproposed  regulations  ended  on 
March  25, 1991.  The  FCA  received 
approximately  430  letters  in  response  to 
the  published  reproposed  regulations.  A 
substantial  number  of  the  comment 
letters  expressed  concern  about  the 
potential  impact  of  the  lending  limits 
and  appraisal  requirements  of  the 
reproposed  regulations.  The  FCA 
published  a  Notice  of  Public  Hearings 
on  May  10, 1991,  56  FR  21637.  to 

Erovide  an  opportimity  for  System 
orrowers,  institutions,  and  other 
interested  parties  to  state  their  views 
and  to  offer  constructive  suggestions  on 
issues  of  concern  in  the  reproposed 
regulations.  The  Notice  of  Public 
Hearings  contained  a  solicitation  of 
comments  on  specific  topics.  It  also 
clarified  the  application  of  specific  rules 
relating  to  attribution  (§  614.4358(a)(1)) 
and  nonconforming  loans  (§  614.4359) 
that  were  used  to  compute  lending 


limits  under  the  reproposed  regulations. 
Testimony  was  presented  by  121 
individuals  during  the  4  days  of  the 
public  hearings;  94  comment  letters 
responded  to  questions  raised  in  the 
Notice  and  at  the  hearings;  and  85 
additional  letters  were  received  during 
the  public  hearing  comment  period 
which  ended  on  July  31. 1991. 
Subsequent  to  the  close  of  the  public 
hearing  comment  period  the  loan 
purchase  and  sale  and  collateral 
evaluation  requirement  portions  of  the 
reproposed  regiUations  were  separated 
from  the  lending  limit  regulations  and 
later  adopted  by  the  FCA  Board  as  final 
regulations  (57  FR  38237.  August  24. 
1992)  and  (57  FR  54683.  November  20. 
1992). 

All  comments  received  after 
publication  of  the  reproposed 
regulations,  as  well  as  all  documents, 
testimony,  and  comments  relating  to  the 
public  hearings,  were  considered  by  the 
FCA  in  the  development  of  the  final 
regulations.  The  significant  changes  to 
the  reproposed  regulations,  including 
any  comments  received  on  the  8ub)ect 
matter,  are  explained  below  in  the 
Summary  of  Comments  and  in  the 
Section-by-Section  Discussion  of 
Changes  preceding  the  affected  part  of 
title  12  of  the  Code  of  Federal 
Regulations.  Finally,  the  FCA  made 
technical  corrections  to  the  regulations 
designed  to  shorten  them  and  enhance 
their  readability. 

The  FCA  Board  recognizes  the 
importance  of  this  topic  to  the  business 
operations  of  the  institutions  and 
acknowledges  the  high  level  of  concern 
about  the  content  of  these  final 
regulations.  Some  commenters  have 
continued  to  request  that  the  Board 
repropose  rather  than  adopt  the 
regulations  in  the  form  published  today. 
The  Board  desires  to  be  responsive  to 
the  concerns  of  the  PCS  institutions,  yet 
must  be  aware  of  the  time  and  costs 
involved  in  reproposing  the  regulations 
and  the  operational  constraints  that 
could  be  placed  on  the  institutions  in 
the  absence  of  the  final  regulations.  The 
Board  has  established  an  effioctive  date 
for  these  regulations  of  January  1, 1994. 
The  Board  believes  that  with  the 
delayed  effective  date  the  public  will 
have  ample  opportimity  to  further 
review  the  regulations  and  bring  any 
observations  to  the  Board's  attention 
prior  to  the  effective  date  of  the 
regulations.  As  always,  the  Board  will 
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consider  requests  for  further 
clarification  or  amendmenta  to  the 
regulations  prior  to  or  after  their 
emctive  date. 

n.  Other  FiiMDcia]  Institutions  (OFU) 

Several  OFIs  inouirad  as  to  whether 
they  were  required  to  comply  with  the 
provisions  of  the  lending  limit* 
regulations.  The  OFIs  stated  that  such 
comphancB  would  he  detrimental  to 
their  ability  to  do  busineet. 
Altanatively,  comments  wen  receiTed 
from  several  production  credit 
associations  u'CAs)  objecting  to  the 
OFIs  not  being  subject  to  the 
requirements  of  the  lending  limits 
regulations. 

The  FCA  noted  during  its  public 
heerings  that  the  lending  limits 
regulations  do  not  apply  to  the  OFIs. 
The  OFIs  obtain  thrtr  financing  under 
arrangements  with  FCBs.  The  FCA  has 
audiority  to  regulate  the  discount 
relationship  between  the  OFIs  and  the 
FCBs.  However,  unlike  its  regulatory 
authority  over  the  FCS  associations,  the 
FCA  does  not  have  direct  regulatory 
authority  ovw  the  OFIs.  It  is  the  FCA's 
position  that  an  OFI's  lending  limit 
should  be  addressed  in  the  financing 
agreement  between  the  FCB  and  the 
OFL  The  FCB,  undw  its  lending  policiee 
and  the  terms  and  conditions  of  the 
financing  agreement,  may  require 
lending  criteria  to  comply  with  the 
requirements  of  the  FCA's  landing 
limits  regulations.  FCBa  are  subject  to 
the  lending  limits  regulations  and. 
therefore,  are  restricted  by  the 
regulations  from  extending  more  than 
the  percent  of  their  landing  limit  base 
established  in  the  regulations  to  any 
"single  borrower."  whether  such  loans 
are  discounted  torn  en  association  or  an 
OR  i 

m.  Snbpail  J— Lending  Limits 

A.  Summary  of  Comments 

1.  Computation  of  Lending  Limits 

The  reproposed  regulations  based  the 
calculation  of  lending  limits  on 
permanent  capital,  eliminating  any 
double-coimted  capital  and  including 
stock  protected  imder  section  4.gA  of 
the  Farm  Credit  Act  of  1971.  as 
amended  (Act),  until  January  1. 1998. 
The  final  regulations  have  substituted 
the  term  "lending  limit  base"  for  the 
term  "capital"  throughout  the 
regiilations,  to  avoid  confusion 
regarding  the  base  against  which 
institutions  can  extend  credit  There  is 
no  significant  di&rence  in  the  net 
computation  between  the  existing  and 
the  nnal  regulations. 

The  lenmng  limit  base  is  comprised  of 
an  institution's  permanent  capital,  as 


defined  in  §ei5.5201(h)  of  this  chapter. 
As  defined,  permanent  capital  includes 
all  capital  except  stock  and  other 
equities  that  may  be  retired  on  the 
repeyment  of  the  holder's  loen  or 
otherwise  at  the  option  of  the  holder. 
For  the  purposes  of  the  lending  limits 
regulations,  stock  protected  under 
section  4.9A  of  the  Act  may  be  included 
in  the  lending  limit  base  until  January 
1, 1998.  A  new  $614.4351.  entitled 
"Computation  of  lending  limit."  has 
been  added  to  the  final  regulations, 
describing  how  the  lending  limit  bese 
should  be  adjusted  for  equity 
eliminations. 

One  FCB  supported  basing  the 
calculation  of  the  lending  limits  on 
permanent  capital.  The  American 
Bankers'  Association  (ABA)  also 
supported  the  use  of  permanent  capital, 
but  objected  to  incluoing  protectea 
stock  in  the  lending  limit  oase.  The 
ABA  claimed  that  me  inclusion  would 
artificially  inflate  capital  levels  for  PCS 
institutions. 

The  FCA  continues  to  believe  that  for 
a  limited  period  of  time  stock  protected 
under  section  4.9A  of  the  Act  should  be 
included  as  capital  far  lending  limit 
purposes.  Excluding  this  stock  from  the 
computation  of  lending  limits  could 
have  an  immediate  negative  impact  on 
the  size  of  the  loans  some  institutions 
can  make.  The  FCA  believes  that  it 
would  not  be  justifiable  or  fair  to 
remove  protected  borrower  stock  frt>m 
the  lending  Umit  base  while  some 
institutions  still  have  considerable 
amounts  of  such  stock  outstanding,  but 
recognizes  that  the  level  of  protected 
stock  is  declining.  Therefore,  the  final 
regulation  provides  that  after  January  1, 
1998,  such  stock  will  no  longer  be 
counted  for  lending  limit  purposes. 

Several  associations  commented  that 
the  elimination  of  the  FCBs' 
investments  in  the  associations  required 
under  the  permanent  capital  regulations 
would  have  a  negative  effect  an  their 
lending  limits,  libe  FCA  recognizes  that 
the  lending  limits  of  direct  lender 
associations  may  be  negatively  impacted 
by  equity  allocations  that  assign  the 
equity  to  the  bank,  as  was  required 
under  the  original  permanent  capital 
regulations.  However,  recent  and 
pending  changes  to  the  capital 
regulations  provide  the  associations 
with  an  opportunity  to  reach  an 
agreement  with  the  bank  on  the 
allocation  of  equities.  Therefore,  the 
FCA  does  not  believe  that  the  regulatory 
requirements  are  overly  restrictive  or 
impose  an  undue  hardship  on  the 
associations. 

The  FCA's  position  is  based  on  the 
following  rationale:  (a)  The  double 
coimting  of  capital  should  be 


eliminated:  (b)  the  double  counting  of 
capital  is  inappropriate  for  calculating 
lending  limits;  and  (c)  the  capital  must 
be  counted  for  lending  limit  purposes 
whwe  it  is  counted  for  capital  purposes. 
When  an  association's  investment  in  a 
bank  is  counted  as  the  bank's  capital, 
then  the  bank.not  the  association,  is 
considered  to  have  control  over  the 
capital.  "The  bank  is  considered  to  have 
complete  discretion,  within  its 
operating  authorities,  to  invest  or  use 
the  funds  as  it  sees  fit.  It  would  not  be 
prudent  for  an  association  to  loen 
against  capital  over  which  it  has  no 
direct  control.  Accordingly,  the  final 
regulations  continue  to  reflect  the  FCA's 
belief  that  it  is  important  to  count 
capital  where  control  is  vested. 

Several  associations  and  a  FCB 
commented  that  the  allowance  for  loan 
losses  should  be  included  in  the  capital 
calculation.  They  said  this  argument 
was  particularly  compelling  in  the  case 
of  the  PCAs,  which  were  required  by 
law  to  maintain  an  allowance  equal  to 
3.50  percent  of  loan  assets  even  though 
that  would  exceed  the  allowance 
required  under  generally  accepted 
accoimting  principles  (GAAP).  They 
also  pointed  out  that  commercial  banks 
are  permitted  to  include  the  allowance 
for  loan  losses  in  the  capital  base  when 
determining  lending  limits.  To  assure 
eouitable  treatment,  they  urged  that  the 
allowance  be  included  as  permanent 
capital  lot  lending  limit  calculations. 

With  regard  to  tne  PCA  allowance, 
following  the  expiration  of  the  comment 
period  the  Act  was  amended  to  delete 
the  required  3.50  percent  allowance 
requirement.^  As  amended,  the  law  now 
requires  all  System  institutions, 
including  PCAs,  to  maintain  their 
allowance  in  accordance  with  GAAP, 
therefore  the  PCA  allowance  is  no 
longer  an  issue. 

Contrary  to  the  comments  received 
and  the  practices  of  commercial  banks, 
the  FCA  continues  to  believe  that  the 
allowance  for  loan  losses  computed  in 
accordance  with  GAAP  should  be 
excluded  from  the  definition  of  the 
lending  limit  base.  Such  funds  already 
represent  specifically  known  risk 
exposure  and  generally  anticipated  risk 
of  loss.  It  would  be  inappropriate  for  an 
institution  to  expose  funds  already 
earmarked  to  cover  losses  to  increased 
risk  of  loss  by  including  them  in  the 
lending  limit  base.  Therefore,  the  final 
regulation  continues  to  exclude  the 
amount  of  the  allowance  for  losses 
required  by  GAAP  from  the  lending 
limit  base. 


I  Fvm  Cradit  Banks  and  Asaociatlons  Safety  and 
SoundoM*  Act  of  1992  P>ub.  L  102-SS2).  108  SUL 
4102. 
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The  BCs  commented  that  changing 
the  basis  of  the  calculation  of  lending 
limits  from  net  worth  to  permanent 
capital,  would  adversely  affect  their 
lending  limits.  They  said  this  would 
require  the  smaller  BCs  to  participate 
more  loans  with  CoBank.  This  adverse 
impact  stems  bom  the  regulatory 
treatment  of  investments  in  other 
institutions  due  to  participation  of 
loans. 

Under  existing  regulation, 
S  614.4354(d),  a  BC  purchasing  a 
participation  interest  in  another  BCs 
loan  would  calculate  its  lending  limit  by 
subtracting  frx>m  its  net  worth  the 
amount  of  any  capital  that  the 
originating  BC  is  required  to  have  in  the 
purchasing  bank.  Thus,  when  CoBank 
purchases  a  participation  from  the  other 
BCs,  it  deducts  from  its  net  worth  the 
amount  of  investment  in  CoBank  owned 
by  the  other  BCs.  For  example,  assume 
that  the  originating  bank  has  a  net  worth 
of  $50  miUion  and  that  its  investment  in 
the  pimdiasing  bank  is  $20  million. 
Further  assume  that  the  purchasing 
bank's  net  worth  is  $500  million.  Under 
existing  regulations,  the  purchasing 
bank  can  participate  a  seasonal  and  term 
loan  with  the  originating  bank  up  to  35 
percent  of  its  $480  million  net  worth,  or 
$168  million.  The  originating  bank  can 
loan  up  to  35  percent  of  its  $50  million 
net  worth,  or  $17.5  million. 

The  reproposed  regulation  revised 
this  elimination  and  required  the 
originating  bank  to  deduct  from  its 
capital  the  investment  in  the  purchasing 
bank  that  the  originating  bank  was 
required  to  purchase.  Therefore,  imder 
the  reproposed  regulation,  if  the 
Springfield  or  St.  Paul  BCs  sold  a 

Earticipation  to  CoBank,  they  would 
ave  to  deduct  from  their  capital  the 
amount  of  their  investment  in  CoBank 
in  order  to  determine  their  lending 
limit.  At  the  same  time,  if  CoBank  were 
to  purchase  a  participation  from  the 
other  BCs,  it  would  not  have  to  deduct 
frtim  its  capital  the  amount  of 
investments  owned  by  the  other  BCs. 
In  light  of  these  comments,  FCA  has 
reconsidered  this  provision  of  the 
reproposed  regulations  and  determined 
that  the  regulation  should  revert  back  to 
the  computation  originally  provided  in 
the  proposed  regulations.  It  was 
determined  that  the  reproposed 
regulation  would  have  adversely 
impacted  the  lending  limit  of  the  two 
smaller  BCs,  and  the  FCA  is  prohibited 
by  statute  bom  setting  more  restrictive 
lending  limits  for  the  BCs  than  are 
currently  in  effect.  FCA  believes  that 
application  of  this  method  of 
computation  will  not  create  a  safety  and 
soundness  concern  for  the  FCBs  and 
associations  and  therefwe  should  also 


be  applicable  to  these  institutions  in 
order  to  provide  a  consistent 
methodology  for  computing  lending 
limits. 

Accordingly,  for  purposes  of 
capitalizing  participation  interests,  the 
final  regulations  have  revised  the 
manner  in  which  the  investment  in 
other  institutions  is  eliminated.  Section 
614.4351(c]  of  the  final  regulations 
requires  the  investment  to  be  deducted 
from  the  purchasing  institution's 
lending  limit  base  rather  than  from  the 
originating  institution's  lending  limit 
base. 

2.  Computation  of  Obligations 

The  reproposed  regulations  allow  an 
institution  to  exclude  loans  that  are 
discharged  in  bankruptcy  or  that  are 
legally  unenforceable  because  of  judicial 
decision  or  the  expiration  of  the  statute 
of  limitations  when  making  a 
determination  if  loans  to  a  borrower  are 
within  the  lending  limit.  The  Farm 
Credit  Council  (FCC)  commented  that 
the  regulation  should  be  broadened  to 
exclude  those  portions  of  a  loan  where 
the  lender  cannot  legally  enforce 
payment  because  of  formal  restructuring 
or  similar  actions.  One  FCB  suggested 
that  the  phrase  "because  of  judicial 
decision  or  the  expiration  of  the  statute 
of  limitations"  be  deleted.  The  FCB 
maintained  that  an  institution  should 
not  be  required  to  obtain  a  judicial 
decision  or  to  postpone  extending  credit 
during  the  statute  of  limitations  period 
for  otherwise  qualified  eligible 
borrowers.  The  FCB  argued  that  the 
provision  is  excessively  restrictive  and 
would  inhibit  the  restructuring  of  loans 
authorized  by  the  Act. 

One  FCB  also  commented  that 
charged-off  loans  should  not  be 
included  in  a  borrower's  total 
obligations  when  determining  whether 
additional  credit  can  be  extended.  The 
FCB  asserted  that  the  conditions  under 
which  previous  indebtedness  was 
charged  off  may  have  little  similarity  to 
the  borrower's  present  financial 
condition  and  that  each  extension  of 
credit  requires  a  credit  decision  that 
takes  into  account  existing  credit 
factors. 

The  FCA  agrees  that  all  payments  that 
are  determined  to  be  legally 
unenforceable  are  no  longer  considered 
to  be  a  loan  for  lending  limit  purposes 
and  should  be  excluded  from  a 
borrower's  obligations.  The  final 
regulation  has  bsen  clarified 
accordingly.  The  final  regulation 
continues  to  include  chaigeoffs  in  the 
calculation  of  a  borrower's  total 
obligations  because  chargeofEs  do  not 
affect  the  borrower's  legal  obligation  to 
repay  the  debt  unless  the  institution  has 


modified  the  obligating  instruments.  If 
the  borrower's  present  financial 
condition  has  improved  to  the  point  that 
the  institution  wishes  to  extend 
additional  credit,  the  institution  should 
first  make  every  effort  to  collect 
previous  extensions  of  credit  bom 
which  the  borrower  has  not  been  legally 
released. 

3.  Timing  of  Determinations 

Several  comments  were  received 
rbquesting  clarification  as  to  when  a 
loan  or  commitment  is  considered  to 
have  been  made  for  the  purpose  of 
determining  whether  a  borrower's 
indebtedness  exceeds  the  lending  limit. 
In  addition,  one  association  commented 
that  lending  limits  should  be  based 
solely  on  the  outstanding  principal 
balance  and  should  not  include 
undisbursed  commitments. 

To  ensure  uniformity  concerning  the 
point  in  time  when  the  lending 
determination  is  made,  the  definition  of 
"commitment"  has  been  revised.  Under 
the  final  regulations,  a  conunitroent  is 
effective  at  the  time  it  becomes  a  legal 
obligation.  Since  commitments  are 
contractual  obligations  of  the  institution 
when  they  are  made,  they  must  be 
combined  with  any  other  outstanding 
debts  of  a  borrower  in  determining 
lending  Umits.  Therefore,  before  an 
institution  makes  a  loan  commitment,  it 
shall  ensure  that  the  commitment, 
together  with  all  loans  and 
commitments  outstanding  and 
attributed  to  that  borrower,  is  within  the 
lending  limits  or  is  able  to  be 
participated. 

4.  Attribution  Rules 

The  attribution  rules  are  intended  to 
identify  all  loans  to  a  single  borrower  or 
related  borrowers  which  must  be 
combined  with  the  borrower's  loan 
when  calculating  the  borrower's  lending 
limit.  The  criteria  for  attributing  one 
borrower's  loan  to  another  is  set  forth  in 
the  final  regulations  to  allow  all  FCS 
institutions  to  identify  "single  credit 
risks"  before  making  a  loan  or 
commitment  to  lend. 

A  number  of  comments  were  received 
bom  FCS  institutions,  individual 
borrowers,  the  FCC,  and  other  interested 
parties  regarding  the  reproposed 
attribution  rules.  A  majority  of  the 
comments  were  bom  BCs  and  their 
borrowers.  The  commenters  were 
primarily  concerned  with  how  the 
regulations  would  impact  loans  to 
regional  and  local  cooperatives.  The  BCs 
and  their  customers  were  concerned 
that  the  rules  of  attribution  in  the 
reproposed  regulations  would  restrict 
the  BCs'  lending  activities.  Additional 
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comments  were  received  from  the  FOC 
with  similar  concerns. 

Existinf;  regulation  $  614.4354(e) 
reqiiires  FCA  prior  approval  to  treat 
retoted  BC  bom>wers  as  separate  credit 
risks.  The  reproposed  attribution  rules 
apply  to  all  FCS  borrowers  and  were 
based  on  the  same  criteria  that  FXIA  has 
used  internally  in  the  past  in 
determining  whether  to  approve 
exceptions  for  those  BC  borrowers  who 
were  determined  to  be  independently 
viable.  These  criteria  were  included  in 
order  to  eliminate  the  prior  approval 
requirement  and  allow  all  institutions  to 
make  their  owm  detenoinations  of 
"single  credit  risk." 

In  response  to  the  comments  the  FCA 
reconsidered  the  reproposed  regulations 
and  the  underlying  rationala  The  FCA 
also  conducted  a  study  of  the  various 
cooperative  ownership  structures  found 
in  the  BCs  lending  pmlfoUos  as  well  as 
the  ownership  structures  and  borrowing 
relationships  found  in  the  FCBs'  and 
associations'  loan  portfolios.  Based  on 
this  analysis,  the  attribution  rules  have 
been  modified  in  the  final  regulations. 
As  modified,  the  attribution  rules  will 
not  create  a  more  restrictive  application 
of  lending  limits  on  the  BCs  than 
already  existed.  Following  the 
completion  of  the  study,  FCA  confirmed 
that  no  existing  BC  borrowing 
relationship  would  have  been  required 
to  be  attributed  that  would  not  also  have 
been  required  to  be  attributed,  upon 
identification,  under  the  existing 
reculations. 

Under  the  final  regulations,  the  issue 
of  whether  a  related  borrower's  loan 
needs  to  be  combined  with  the 
borrower's  loans,  when  calculating  the 
borrower's  lending  limit,  will  depend 
on  whether  the  borrower  either  exerts 
corporate  control  over  the  related 
borrower's  operation  or  is  a  primary 
source  of  repayment  on  the  related 
borrower's  loan(s).  In  cases  where  the 
borrower  is  obligated  to  repay  or  has  the 
ability  to  influence  the  repayment  of  the 
related  borrower's  loan,  the  related 
borrower's  debt  must  be  attributed  to 
the  borrower  and  combined  with  the 
borrower's  debt  for  lending  limit 
ptuposes. 

Tne  following  is  a  discussion  of  the 
specific  chances  to  the  reflations. 

(a)  "Namea"  and  "subject"  borrower. 
Under  the  rules  of  attribution  in  the 
reproposed  regulations,  loans  to  a 
borrower  (named  borrower)  were 
required  to  be  combined  with  and 
attributed  to  another  borrower  (sub)ect 
borrower)  when  any  one  of  five 
conditions  occurred.  Considerable 
comment  was  received  stating  that  the 
terms  "subject"  and  "named"  borrower 
were  confusing,  making  it  difficult  to 


determine  how  the  rules  of  attribution 
should  be  applied.  In  response  to  these 
comments,  the  final  regulations  have 
been  revised  by  deleting  all  reference  to 
subject  and  named  borrower.  For  the 
purposes  of  applying  the  lending  limits 
to  the  indebtedness  of  an  applicant  for 
a  loan,  the  applicant,  previously 
referred  to  as  the  subject  borrower  is 
referred  to  as  the  borrower  in  the  final 
regulations.  A  loan  in  the  name  of 
another  borrower,  previously  referred  to 
as  "named"  borrower,  is  referred  to  as 
the  "related"  borrower. 

(b)  Liability.  Under  the  reproposed 
regulations,  any  loan  for  which  the 
borrower  is  primarily  or  secondarily 
liable  would  be  combined  with  the  total 
debt  of  that  borrower.  Numerous 
commenters  stated  that  the  rules  of 
attribution  should  only  apply  to  the 
portion  of  the  loan  being  guaranteed  by 
the  borrower.  The  FCA  agrees  with  the 
commenters  and  has  modified  the 
regulations  accordingly.  While  the  final 
regulation  continues  to  require 
attribution  when  the  borrower  has 
primary  or  secondary  liability  for  a  loan 
made  to  the  related  borrower,  it  clarifies 
that  the  amount  of  such  loan 
attributable  to  the  borrower  is  limited  to 
the  amount  of  the  borrower's  liability. 

The  FCA  notes  that  guarantees  are 
presumed  to  be  taken  in  support  of  the 
credit  decision  and  not  out  of  an 
abundance  of  caution.  Only  when  an 
institution  documents  in  the 
appropriate  loan  files  that  the  guarantee 
is  not  a  necessary  factor  in  the  credit 
decision  may  the  abundance  of  caution 
exception  be  taken.  If  the 
documentation  fails  to  provide  such 
support,  then  the  portion  of  the  loan 
that  is  guaranteed  must  be  combined 
with  the  borrower's  other  debt  for 
lending  limit  purposes.  If  this  results  in 
the  loan  to  the  borrower  exceeding  the 
lending  limit  the  excess  amoimt  of  the 
loan  would  be  subject  to  the  provisions 
of  §  614.4359  of  this  subpart. 

A  substantial  number  of  the 
comments  continued  to  reflect  the 
impression  that  loans  guaranteed  by  a 
borrower  must  be  attributed  to  both  the 
borrower  and  the  related  borrower 
under  the  reproposed  rules  of 
attribution.  The  FCA  had  previously 
attempted  to  clarify  this  issue  in  its 
Notice  of  Public  Hearings  relating  to  the 
reproposed  lending  limit  regulation  (56 
FR  21638,  May  10, 1991).  The 
reproposed  regulations  were  intended  to 
require  all  loans  which  the  borrower 
guaranteed  to  be  combined  with  the 
borrower's  other  loans  when  calculating 
the  borrower's  lending  limit.  As  stated 
in  the  Notice,  a  loan  guaranteed  by  a 
borrower  would  be  combined  with  the 
loans  outstanding  to  that  borrower. 


However,  loans  outstanding  to  the 
guarantor  would,not  be  combined  with 
and  attributed  to  the  related  borrower 
whose  loan  is  being  guaranteed.  For 
example,  assume  cooperative  A 
(borrower)  has  a  $100  million  loan,  and 
provides  a  full  guarantee  on  cooperative 
B's  (related  borrower)  $50  million  loan. 
Because  of  the  guarantee,  cooperative 
B's  loan  would  be  attributed  to  the 
guarantor,  cooperative  A,  and  combined 
with  cooperetive  A's  outstanding  loan. 
Cooperative  A's  total  debt  for  lending 
limit  purposes  would  be  $150  million. 
Cooperative  B's  debt  remains  at  $50 
million  for  lending  limit  purposes. 

A  Comment  received  on  behalf  of  the 
BCs  expressed  concern  that  the 
reproposed  attribution  rules  would 
disallow  the  exception  for  "look- 
through"  notes  contained  in 
§  614.4354(a)(2)  of  the  existing 
regulation.  This  exception  was  not 
removed  in  the  reproposed  regulation 
and  continues  under  the  final 
regulation.  Under  the  Liability  section  of 
the  final  attribution  rules  in 
§  614.4358(a),  look-through  notes  are 
exempt  h-om  the  lending  limit 
provisions  for  the  BCs,  provided  the 
notes  meet  all  the  criteria  of  $  614.4356. 

(c)  Financial  interdependence.  The 
reproposed  regulations  required 
attribution  if  two  borrowers'  operations 
were  so  intertwined  that  viability  could 
not  be  independently  determined.  A 
number  of  comments  were  received 
regarding  this  section  of  the  reproposed 
regulations  and  the  terms  used  to 
determine  when  borrowers  are 
financially  interdependent.  As 
discussed  below,  the  financial 
interdependence  section  of  the  final 
regulations  has  been  reorganized  and 
modified  to  clarify  the  application  of  the 
regulation. 

A  number  of  commentere  expressed 
concern  that  the  attribution  rule  would 
be  difficult  to  apply  because  the  terms 
"intertwined"  and  "viability"  were 
vague.  The  FCA  agrees  with  the 
commenters  and  has  modified  the  final 
regulations  by  deleting  these  terms  and 
incorp>oreting  this  concept  under 
$  614.4358(a)(2).  Under  this  section,  the 
borrowOT's  loan  should  be  combined 
writh  and  attributed  to  another 
borrower's  loan  when  their  operations 
are  so  financially  interdependent  that 
the  economic  survival  of  one  oi>eratian 
will  materially  affect  the  economic 
survival  and  repayment  capacity  of  the 
other  operation. 

A  subetantial  number  of  comments 
received  from  the  BCs  and  their 
borrowera  regarded  the  source  of 
repajrment  criteria  used  in  the 
reproposed  regulation.  A  majority  ot 
commenters  (ud  not  object  to  the  uao  of 
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the  gross  receipts  standard  but 
requested  that  the  percentage  be  raised 
to  50  percent,  stating  that  the  higher 
percentase  would  r^ult  in  less  frequent 
consolidntioa  of  credits  of  different 
borrowers  and  provide  more  flexibility 
in  addressing  the  credit  risk  associated 
with  interdependence. 

In  response  to  ttiese  comments,  the 
FCA  analy^ed  the  potential  impact  of 
the  reproposed  regulation  on  the  BCs 
and  their  borrowers  and  in  particular 
the  various  cooperative  ownership 
structures  and  tne  use  of  the  3(hpercent 
gross  receipts  in  the  repayment  criteria. 
Based  on  the  results  of  its  analysis,  the 
FCA  has  modifled  the  final  regulations 
to  increase  the  percentage  of  gross 
receipts  from  30  to  50  percent.  Under 
the  final  regulations,  a  borrower  is 
considered  to  be  the  primary  source  of 
repayment  if  the  borrower  is  obligated 
to  supply  50  percent  or  more  of  the 
related  borrower's  annual  gross  receipts, 
and  reliance  on  the  income  from  one 
another  is  such  that,  regardless  of  the 
solvency  and  liquidity  of  the  borrower's 
operations,  the  debt  service  obligation  of 
the  related  borrower  could  not  be  met  if 
income  flow  is  interrupted  or 
terminated.  Gross  receipts  include,  but 
are  not  limited  to,  revenues, 
intercompany  loans,  dividends,  and 
capital  contributions. 

Under  the  final  regulation,  fin^icial 
interdependence  is  not  limited  to 
borrowers  who  supply  50  percent  at 
more  of  the  ralatea  bcuTower's  gross 
receipts.  Borrowers  will  also  be 
considered  to  be  financially 
interdependent  and  required  to  combine 
their  debts,  when  the  assets  or 
operations  of  the  borrowers  are 
commingled  to  such  an  extent  that  they 
cannot  be  separated  without  materially 
impacting  the  repayment  capacity  of 
each  borrower.  Therefore,  even  if  a 
borrower  supplies  less  than  50  percent 
of  the  gross  receipts,  the  related 
borrower's  loans  must  be  attributed  to 
the  boRower  if  their  assets  or  operations 
are  so  commingled. 

The  reproposed  regulation  provided 
that  the  gross  receipts  rule  dia  not  apply 
to  "integrated  operations."  FCA 
received  comments  requesting 
clarification  of  the  scope  of  this 
exception  and  its  applicability  to 
contract  growers.  Tne  exception  was 
intended  to  identify  those  relationdiips 
where  one  borrower  could  reasonably 
continue  to  do  business  or  service  its 
debt  without  a  continuing,  ongoing 
relatioDship  with  the  other  bcRTOwer. 
Those  often  involve  contractual 
relationships  that  can  easily  be  replaced 
in  the  maricetplace  without  adversely 
affiscting  the  viability  or  repayment 
ability  oJf  the  ralatad  buHuwat.  IIm  final 


regulations  were  revised  so  that  the 
source  of  repa)rment  rule  woiild  apply 
the  same  criteria  to  all  borrowera 
instead  of  attempting  to  specifically 
exclude  a  particular  class  of  borrower, 
such  as  integrated  operations  from  the 
attribution  rules.  As  an  example,  the 
final  rule  would  not  require  attribution 
for  integrated  operations  where  the 
integrator  had  choices  as  to  which 
contract  operators  the  integrator  would 
have  under  contract.  At  the  same  time, 
the  individual  contract  operatora'  loans 
would  not  be  required  to  be 
consolidated  as  long  as  they  have 
reasonable  contract  replacement 
alternatives  and  their  viability  or 
repayment  ability  is  not  jeopardized. 

The  reproposed  regulations  required 
attribution  when  the  proceeds  of  loans 
to  the  related  borrower  are  used  by  or 
for  the  direct  benefit  of  the  borrower. 
Direct  benefit  was  deemed  to  have 
occurred  when  the  proceeds  of  the  loan 
were  either  transferred  to  or  used  to 
purchase  an  asset  that  was  transferred  to 
the  borrower  without  a  reasonably 
equivalent  exchange  of  value.  Several 
commenters  objected  to  this  direct 
benefit  rule,  asserting  that  it  was 
difficult  for  institutions  to  measure  or 
monitor.  They  also  questioned  why 
loans  must  be  attributed  solely  because 
of  loan  purpose.  The  I^CA  agrees  with 
the  commenters  and  has  deleted  the 
direct  benefit  rule  from  the  final 
attribution  rules.  The  FCA  believes  that 
risk  will  be  contained  by  focusing  on 
financial  interdependence  and  control 
rather  than  on  loan  purpose. 

Contrary  to  a  number  of  comments 
received  from  local  and  regional 
cooperatives  who  borrow  from  the  BCs, 
the  borrowers'  loans  are  generally  not 
required  to  be  attributed  to  a  related 
borrower  for  the  purpose  of  calculating 
the  related  borrower's  lending  limit. 
FCA  has  modified  the  final  r^ulation  to 
further  clarify  this  point.  Un(£»r  the  final 
regulation,  the  only  time  the  borrower's 
loan  would  be  attributed  to  the 
"related"  borrower  would  be  if  the 
related  borrower  controls  repayment  of 
the  borrowers'  loans. 

(d)  Control.  The  reproposed 
regulation  required  attribution  when  the 
bwrower  directly  or  indirectly  controls 
or  is  controlled  by  the  related  borrower. 
Control  was  defined  as  exercising  a 
controlling  influence  over  the  affaire  of 
another  borrower  or  operating  imder 
common  control  with  another  borrower. 
The  criteria  used  to  determine  control 
included  any  one  of  the  following:  (1) 
Ownership  or  the  power  to  vote  25 
percent  or  more  of  the  voting  securities 
in  another  (2)  control  of  the  election  of 
a  mafority  of  directors  of  another,  (3)  the 
power  to  exercise  a  controlling 


influence  over  the  management  of 
another's  operations:  or  (4)  the  sharing 
of  a  common  directorate  or  management 
with  another. 

Comments  regarding  the  definition  of 
control  came  primarily  from  the  BCs,  BC 
borrowers,  and  the  FCC.  Several 
commenters  stated  th»*  using  25-perc«it 
ownership  as  a  basis  for  control  was  not 
consistent  with  established  principles 
for  operating  on  a  cooperative  basis 
because  one  characteristic  of  traditional 
cooperative  structures  is  that  one 
borrower  equals  one  vote.  They  stated 
that  the  reproposed  regulations 
presumed  that  25-percent  ownership 
could  be  translated  into  voting  control. 
They  felt  that  by  using  2S-percent  stock 
ownership  the  FCA  was  equating  stock 
ownership  in  cooperatives  to  stCKk 
ownership  in  corporations.  The  FCC 
and  other  commenters  suggested  that 
§  614.4350(d)(1)  be  revised  to  require 
attribution  when  a  borrower  has  the 
power  to  vote  50  percent  or  mora  of  the 
voting  securities  in  another. 

The  FOC  also  stated  that 
S  614.4350(d)(3),  which  defined 
"control"  to  include  the  authority  to 
exercise  a  controlling  influence  over  tlie 
management  of  another's  operations  was 
vague  and  should  be  deleteid.  Finally, 
the  FCC  recommended  that 
§  614.4350(dH4),  regarding  when  a 
borrower  shares  a  common  directorate 
or  management  with  another,  be 
improved  by  establishing  a  more 
objective  standard. 

The  FCA  acknowledges  that 
cooperative  ownership  structures  may 
differ  significantlv  fitun  non-cooperative 
corporate  ownerehip  structures. 
Generally,  in  a  cooperative,  each 
member  has  only  one  vote  regardless  of 
the  amoiuit  of  stock  owned  while  in  a 
corporation,  voting  ri^ts  typically 
correspond  to  the  amount  of  stock 
owned.  The  FCA  also  realizes  that  the 
nature  of  cooperative  relationships  is 
undm^oing  a  transition  to  more  capital- 
based  ownership  structures  and  has 
chosen  to  include  the  percentage  of 
stock  ownerehip  as  one  of  the  criteria 
for  determining  control.  The  final 
regulations  have  been  revised  to  reflect 
these  distinctions  and  to  incorporate 
both  traditional  and  nontraditional 
cooperative  structures. 

Tne  final  regulations  provide  that,  lor 
purposes  of  lending  limits,  where  a 
borrower  owns  50  percent  or  more  of 
the  stodc  of  another,  direct  control 
exists  and  attribution  is  required.  Where 
a  bcHTower  owns  or  controls  25  percent 
of  the  voting  stock,  attribution  will  be 
required  if  at  least  me  of  three 
management  contrc^  conditions  is  also 
present  By  combining  stock  ownership 
with  managerial  control,  the  FCA  has 
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addiMsed  the  concern  that  the  control 
criterion  is  \induly  subjective  and 
restrictive  for  traditional  cooperative 
relationships.  At  the  same  time,  the 
regulation  continues  to  require 
attribution  in  those  instances  where  the 
borrower  may  indirectly  control  the 
stodc.  but  plays  a  major  role  in  the 
related  blower's  operations. 

Instead  of  requiring  attribution  if  any 
one  of  the  four  criteria  in  the  reproposed 
regulations  are  met,  the  final  regulation 
at  §614.43S8(a)(3)  requires  attribution 
when  the  borrower  ovms  50  percent  or 
more  of  the  stock  of  the  related  borrower 
or  the  borrower  owns  or  has  the  power 
to  vote  25  percent  or  more  of  the  voting 
stock  of  a  related  borrower  and  meets  at 
least  one  of  the  following  three 
management  control  criteria.  These 
three  criteria  were  contained  in  the 
reproposed  regulations  and  the  way  in 
wnich  they  are  applied  to  the  question 
of  attribution  has  been  modified  in  the 
final  regulations.  They  are: 

(1)  The  borrower  shares  a  common 
directorate  or  management  with  a 
related  borrower.  A  common  directorate 
is  deemed  to  exist  when  a  majority  of 
the  directors,  trustees,  or  other  persons 
oOTforming  similar  functions  of  one 
borrower  also  serves  the  other  borrower 
in  a  like  capacity.  A  common 
management  is  deemed  to  exist  if  any 
employee  of  the  borrower  holds  the 
position  of  chief  executive  officer,  chief 
operating  officer,  chief  financial  officer, 
or  an  equivalent  position  in  the  related 
borrower's  organization. 

(2)  The  borrower  controls  in  any 
manner  the  election  of  a  majority  of 
directors  of  a  related  borrower. 

(3)  The  borrower  exercises  or  has  the 
powrer  to  exercise  a  controlling 
influence  over  management  of  a  related 
bOTTOwer's  operations  through  the 
provisions  of  management  placement  or 
marketing  agreements,  or  providing 
services  such  as  insiirance  carrier  or 
bookkeeping.  An  example  of  the  test  for 
determining  borrower  control  under  this 
condition  would  be  where  the  related 
borrower's  ability  to  make  independent 
decisions  is  limited  by  the  actions  of  the 
boiTower.  i 

5.  Transition  period 

A  number  of  comments  were  received 
regarding  the  transition  period 
provisions  of  the  reproposed 
regulations.  The  reproposed  regulations 
required  loans  that  were  made  prior  to 
the  effective  date  of  the  regulations 
vidiich  became  nonconforming  solely 
because  of  a  change  in  the  regulations 
to  be  retired  or  liquidated  over  a 
reasonable  period,  not  to  exceed  7  years. 
Several  commenters  requested  this 
requirement  be  deleted,  because 


institutions  cannot  unilaterally  change 
existing  terms  of  loan  contracts  that 
exoaed  the  7-year  period.  Soma 
commenters  also  argued  that 
institutions  should  not  be  penalized  for 
retroactively  failing  to  comply  with  new 
regulations.  The  FCX:  urged  that  the  new 
lending  limits  be  applied  prospectively 
and  that  all  existing  loans  be 
"grandfathered"  unless  subsequent  loan 
servicing  results  in  a  material  change  in 
the  contract  terms  allowing  the 
institution  to  bring  the  loan  into 
conformance  with  the  new  lending 
limits.  One  institution  noted  that  loans 
maturing  or  renewing  much  earlier  than 
18  months,  combined  with  the  added 
restrictions  on  participations  and  the 
lowering  of  the  lending  limits,  woidd 
create  an  undue  bxmlen.  Several 
borrowers  expressed  concern  that  they 
would  have  to  refinance  their  loans  at 
the  end  of  the  18-month  period  and  that 
they  might  be  forced  to  seek  financing 
elsewhere  if  their  loans  were  not  within 
the  institution's  new  lending  limit. 

The  FCA  recognizes  that  me  term  of 
some  existing  loans  might  exceed  7 
years  and  that  institutions  cannot 
change  the  term  of  a  loan  contract  to 
comply  with  their  new  regulatory 
lending  limit.  To  address  these 
concerns,  the  final  regulations  provide  a 
"grandfother"  provision  for  all  loans  on 
the  books  on  the  date  these  regulations 
become  effective.  Furthermore,  after 
careful  consideration  of  the  comments 
expressing  concern  that  institutions 
would  not  have  ample  time  to  conform 
to  the  new  regulations,  the  FCA  has 
chosen  to  delay  the  effective  date  of  the 
regulations  until  January  1, 1994,  or 
upon  the  expiration  of  30  days  after 
publication  in  the  Federal  Register 
dining  which  either  or  both  Houses  of 
Congress  are  in  session,  whichever  is 
later.  Since  this  date  marks  the 
beginning  of  a  new  year  and  quarter,  the 
FCA  believes  it  will  be  easier  for 
institutions  to  calculate  and  comply 
with  the  new  lending  limits. 

All  new  loans  or  commitments 
entered  into  after  the  regulations 
become  effective  must  conform  to  the 
new  regulations.  A  grandfathered  loan 
will  be  considered  a  new  loan  if  funds 
are  advanced  to  the  borrower  in  excess 
of  existing  commitments,  the  terms  and 
conditions  of  the  loan  are  materially 
changed,  a  different  borrower  is 
substituted  for  an  original  borrower  who 
is  released,  or  an  additional  person  is 
added  to  the  loan  contract.  Also,  for 
piuposes  of  this  subpart,  when  a 
renewal  or  reamortization  involves  the 
capitalization  of  interest,  new  funds 
would  be  considered  to  have  been 
advanced  and  the  entire  loan  must  then 
be  within  the  lending  limit. 


The  transition  section  of  the 
reproposed  regulations  also  allowed 
commitments  made  prior  to  the  effective 
date  of  the  regulations  to  be  funded.  If 
the  commitment  would  result  in  a 
lending  limit  violation  when  fully 
funded,  then  no  additional  funds  in 
excess  of  the  commitment  amoimt  may 
be  advanced,  llie  FCC  commented  that 
S  614.4360(b)  could  be  read  as 
prohibiting  the  advance  of  additional 
mnds  under  an  existing  commitment  if 
the  advance  would  result  in  a 
nonconforming  loan.  This  was  not  the 
intent  of  the  regulations  and  the  final 
regulations  were  amended  to  eliminate 
any  ambiguity. 

6.  Lending  Limit  Violations 

The  reproposed  regulations  contained 
a  section  governing  "nonconforming" 
loans,  which  were  defined  as  loans  or 
commitments  that  were  within  the 
lending  limit  when  made,  but  which 
subsequently  exceeded  the  limits.  The 
FCC  and  several  other  FCS  institutions 
requested  clarification  of  the 
nonconforming  loan  designation  and  its 
impact  on  the  institutions. 

the  final  regulations  were 
reorganized  and  clarified  to  emphasize 
that  all  loans  which  exceed  the  lending 
limit,  except  "grandfathered"  loans,  are 
lending  limit  violations.  However,  the 
final  regulation  also  provides  an 
exception  for  those  loans  which  were 
previously  categorized  as 
"nonconforming"  and  clarifies  that 
these  excepted  loans  are  not  required  to 
be  removed  from  an  institution's 
collateral  base.  In  addition,  the  final 
regulation  adds  an  exception  for  loans 
which  exceed  the  lending  limits  due  to 
mergers  and  acquisitions. 

The  FCA  recc^izes  that  if  the  loan  or 
commitment  was  legal  at  the  time  it  was 
made,  then  the  institution  has  not 
knowingly  violated  the  lending  limit 
regulations.  Therefore,  under  the  final 
regulations,  if  a  loan  or  commitment, 
when  combined  with  all  other  loans  and 
commitments  outstanding  and 
attributed  to  the  borrower,  was  within 
the  lending  limit  when  made,  the  loan 
may  continue  to  be  funded  and 
advances  can  be  made  under  the 
commitment  even  if:  (a)  The  institution 
experiences  a  decline  in  capital  and 
thus  its  lending  limit  base;  or  (b)  the 
borrower's  operations  are  merged  with 
another  borrower  resulting  in  total 
consolidated  loans  in  excess  of  the 
institution's  lending  limit. 

To  ensiue  that  institutions  make  every 
effort  to  bring  loans  which  violate  the 
lending  limit  into  conformance,  the 
reproposed  regulations  required 
nonconforming  loans  to  have  a  written 
plan  prescribing  specific  actions  that 
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will  be  taken  by  the  institution  and  the 
borrower  to  bring  the  loan  into 
conformance  wilh  the  legal  lending 
limit.  The  FCC  and  several  FCBs  urged 
that  this  requirement  be  revised  to 
remove  any  rsquixement  for  corrective 
action  by  the  borrower.  They  asserted 
that  this  change  was  necessary  since  an 
institution  cannot  amend  the  borrower's 
contractual  rights  in  order  to  bring  a 
loan  into  conformance  with  the 
institution's  lending  limits.  The  FCC 
also  suggested  that  the  written  plan  is 
unnecessary  because  it  will  simply  state 
that  the  loan  will  be  retired  in  an 
orderly  fashion  in  accordance  wilh  the 
loan  contract. 

■  The  FCA  continues  to  believe  that  a 
written  plan  to  resolve  lending  limit 
violations  is  necessary.  The  plan  should 
serve  as  the  institution's  vehicle  to 
resolve  the  violation  and  should  be  used 
by  the  board  and  management  to 
monitor  both  the  level  of  loans  in  excess 
of  the  lending  limit  and  the  length  of 
time  such  loans  remain  on  its  books. 
However,  the  FCA  agrees  v.ith  the 
commenters  that  the  borrower  has  no 
control  over  the  institution's  lending 
limit  and  should  not  be  obligated  in  the 
plan  to  an  accelerated  repayment 
schedule.  The  final  regulations  have 
been  modifled  by  deleting  the 
requirements  for  corrective  action  by  the 
borrower. 

The  FCA  notes  that  there  are  options 
other  than  retiring  a  loan  according  to 
the  loan  contract  that  can  cxire  a  lending 
limit  violation.  For  instance,  where 
undisbursed  commitments  are 
consistently  held  in  excess  of  a 
borrower's  peak  credit  requirements  the 
need  for  such  excess  commitments 
should  be  reviewed  in  terms  of  the 
loan's  conformance  with  the 
institution's  legal  lending  limits.  In 
addition,  if  an  institution  has  a  loan 
which  exceeds  the  lending  limits,  it  is 
in  the  institution's  best  interest  to  try  to 
participate  the  loan  or  commitment, 
particularly  if  it  anticipates  a  request  for 
additional  credit  from  the  borrower  or  a 
decline  in  capital. 

The  FCA  is  aware  that  the  business 
environment  in  which  FCS  borrowers 
operate  is  changing,  and  such  dianges 
may  impact  the  ability  of  FCS 
institutions  to  provide  their  borrowers 
wilh  continuing  credit.  Therefore. 
§  614.4359(b)(3)  of  the  final  regulation 
includes  an  exception  to  the  lending 
limit  violations  which  addresses  those 
instances  where  a  merger  or  acquisition 
of  a  corporate  borrower  results  in  a 
combined  lending  relationship  in  excess 
of  the  legal  lending  limits.  Where  one 
borrower  merges  with,  or  the  borrower's 
operations  are  acquired  by.  another 
borrower  and  the  resulting 


consolidation  of  debt  results  in  a  total 
indebtedness  in  excess  of  the  lending 
limit  prior  to  a  loan  maturity  or  renewal, 
then  the  institution  can  renew  or  extend 
the  maturity  of  a  loan  for  a  period  of  not 
more  than  1  year  from  the  date  of  the 
merger.  During  this  waiver  period,  the 
institution  may  advance  and/or  re- 
advance  funds  under  the  same  terms, 
conditions,  and  amounts  as  previously 
existed  prior  to  the  mei;ger  or 
acquisition.  At  the  end  of  the  maximum 
1-year  waiver,  any  remaining  balances 
and  undisbursed  commitments  in 
excess  of  the  applicable  lending  limit 
will  be  considered  lending  Umit 
violations. 

7.  Monthly  Reporting  Requirement 

The  reproposed  regulations  required 
lending  limits  to  be  calculated  on  a 
monthly  basis.  The  FCC  and  several  FCS 
institutions  asked  for  additional 
clarification  on  this  requirement.  They 
expressed  concern  that  participations 
would  need  to  be  adjusted  monthly  as 
loan  balances  and  lending  limits 
fluctuate,  necessitating  a  new 
independent  credit  judgment.  They 
urged  that  adjustments  to  the  lending 
limit  be  calculated  on  a  quarterly  or 
semiannual  basis. 

The  FCA  continues  to  believe  that 
lending  limits  should  be  calculated  on 
a  monthly  basis  as  of  the  preceding 
month  end.  Institutions  currently 
prepare  monthly  financial  statements, 
therefore,  this  requirement  should  not 
be  burdensome.  If  participations  are 
shared  on  a  last-in-first-out  basis,  then 
balances  will  be  required  to  be  adjusted 
as  lending  limits  fluctuate.  The  loan 
purchase  and  sale  regulations, 
§  614.4325(e),  require  an  independent 
credit  judgment  be  made  prior  to  the 
purchase  of  the  participation  interest 
and  prior  to  each  servicing  action  that 
changes  the  terms  of  the  contract  under 
which  the  asset  was  purchased.  The 
agreement  or  contract  between  the 
participating  institutions  must  state  the 
amount  each  institution  is  willing  to 
lend.  Therefore,  a  shift  in  balances 
among  participating  institutions  would 
not  constitute  a  servicing  action  u^ch 
changes  the  terms  and  conditions  and  a 
new  credit  judgment  would  not  be 
necessary  every  month. 

8.  Lending  Limit  Percentage 

The  reproposed  regulations  lowered 
the  lending  limit  for  all  direct  lender 
associations  to  20  percent  of  capital.  All 
banks,  except  the  BCs,  remained  at  the 
existing  20-f>ercent  level.  Lending  limits 
for  BCs  continued  to  vary  according  to 
the  type  of  loan,  with  25  percent  for 
term  debt.  35  percent  for  seasonal  debt, 
and  an  overall  limit  of  35  percent  of 


capital  in  most  circumstances. 
Numerous  comments  were  received 
from  FCS  institutions  concerning  the 
reproposed  lending  limit.  Three  PCBi 
fully  supported  the  repropoeed  lending 
limit.  One  of  the  FCBs  conunented  that 
they  would  strongly  oppose  lending 
limits  in  excess  of  the  20-i>ercent  level. 
This  commenter  stated  that  the 
limitation  of  risk  concentration  is  an 
essential  component  in  assuring  safety 
and  soundness  of  the  System  as  a 
whole,  as  well  as  for  individual 
institutions.  Another  FCB  commented 
that  the  20-peTcent  lending  limit  is 
sound  and  quite  appropriate,  but  only 
when  considered  in  concert  with  a 
reasonable  definition  of  loans,  rules  of 
attribution,  and  the  permanent  capital 
standards.  The  ABA  supported  the 
adoption  of  the  repropoMd  regulations 
in  the  interest  of  competitive  equality. 
One  FCB  encouraged  the  FCA  to  re- 
examine whether  the  same  lending  limit 
is  appropriate  for  both  associations  and 
banks.  The  FCB  urged  the  FCA  to  adopt 
lending  Hmits  of  20  percent  for 
associations,  an  overall  limit  of  35 
percent  for  FCBs.  with  term  or  real 
estate  loans  not  to  exceed  25  percent. 
They  asserted  that  such  limits  for  FCBs 
would  be  comparable  to  the  limits 
applicable  to  the  BCs.  Since  the  FCB's 
role  has  moved  toward  that  of 
participant  and  pooler,  the  FCB  believed 
that  a  35-percen*  limit  would  be  large 
enough  to  avoid  unnecessary 
participations  with  other  districts  or 
lenders  outside  the  System.  The  FCB 
also  asserted  that  the  higher  35-percent 
limit  would  provide  all  banks,  including 
BCs.  more  equal  treatment.  One  FCS 
suggested  that  each  bank  be  authorized 
to  establish  a  lending  limit  up  to  50 
percent  for  its  affiliated  associations. 
Another  FCB  suggested  a  limit  of  no  less 
than  35  percent,  stating  that  the  20- 
percent  limit  would  be  overly 
restrictive,  and  result  in  a  loss  of  income 
to  originating  institutions  as  well  as  a 
loss  of  an  appreciable  share  of  the 
market.  This  PCB  also  felt  exceptions 
could  be  incorporated  into  the  limits, 
including  exceptions  based  on  the 
quality  and  quantity  of  collateral. 

Several  associations  commented  that 
the  reproposed  limit  of  20  percent  was 
overly  restrictive  and  would  reduce 
their  ability  to  carry  larger  loans  and 
thereby  decrease  earnings.  One 
association  requested  that  the  FCA 
incorporate  certain  exceptions  to  the 
lending  limit.  It  claimed  that  State 
banks,  who  are  their  primary 
competitors,  have  a  limit  of  20  percent 
and  are  allowed  exceptions  similar  to 
those  provided  to  national  banks.  The 
association  suggested  a  40-percent 
lending  limit.  A  federation  established 
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to  represent  the  PCAs  in  Texas  urged 
the  FCA  to  adopt  a  lending  limit  of  no 
less  than  35  percent.  They  asserted  that 
the  incorporation  of  certain  exceptions 
to  the  lending  limit  would  not  be 
diflScult  to  apply.  The  federation 
expressed  concerns  that  the  lower 
lending  limit  would  increase 
participations.  They  claimed  that  as  a 
number  of  institutions  make 
independent  credit  decisions,  credit 
service  would  be  unacceptably  delayed 
to  borrowers  whose  loans  exceed  the 
lower  lending  limits. 

The  FCA  has  carefully  considered  the 
comments  claiming  that  the  reproposed 
lending  limit  would  competitively 
disadvantage  ¥CS  institutions  when 
compared  to  the  lending  limits  for 
national  and  State  banks.  A  review  of 
lending  limit  regulations  for  State  banks 
indicates  that  the  lending  limits  for 
State  banks  vary  widely.  Many  States 
closely  align  their  regulations  to  those 
governing  national  banks,  limiting  loans 
to  15  percent  of  capital.  Regulations  of 
both  national  and  State  banks  typically 
incorporate  some  exceptions  into  their 
lending  limits,  which  increase  the  limits 
for  many  types  of  loans.  However,  a 
loan  must  be  fully  secured  before  any  of 
the  exceptions  can  be  applied. 
Therefore,  while  the  general  limitation 
for  national  banks  and  some  State  banks 
is  15  percent  of  capital,  an  institution 
may  lend  a  greater  percentage  of  capital 
for  certain  types  of  fully  collateralized 
loans. 

In  addition,  the  FCA  reviewed  the 
specific  lending  limits  established  by 
other  Federal  regulatory  agencies  such 
as  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  The  OCC's  base 
lending  limit  is  15  percent  with  various 
exceptions  provided.  For  instance,  the 
OOC  provides  that  loans  that  are  fully 
secured  by  either  short-term  assets  or 
real  estate  and/or  are  for  the  purpose  of 
financing  livestock  operations  are 
subject  to  a  25-percent  lending  limit.  In 
comparison,  a  large  majority  of  the  loans 
financed  by  the  FCS  institutions  would 
fall  within  the  25-percent  lending  limit 
used  by  the  OCC. 

Based  on  the  comments  received,  an 
analysis  of  the  lending  limits  of  other 
regulators,  and  the  results  of  an  internal 
study  completed  on  a  representative 
sample  of  direct  lender  associations,  the 
FCA  believes  that  25  percent  of  capital 
lending  limit  is  the  most  appropriate. 
This  lending  limit  will  be  applicable  for 
all  banks  and  direct  lender  associations 
operating  under  title  I  or  title  U 
authorities  of  the  Act.  respectively.  In 
establishing  the  lending  limit,  the  FCA 
has  balanced  the  agency's  safety  and 
soundness  concerns  with  the 
institutions'  concerns  of  being  able  to 


service  the  credit  needs  of  creditworthy, 
eligible  borrowers. 

FCA  believes  that  a  25-percent 
lending  limit  will  address  the  FCA's 
concerns  of  single  credit  concentrations 
and  yet  not  impose  a  significant  burden 
on  any  specific  bank  or  district 
structure.  In  addition,  due  to  the 
grandfathering  provision  of  the  final 
regulations,  no  existing  loan  would  be 
forced  to  leave  the  System  or  be 
participated. 

However,  future  loan  structures  mav 
require  further  evaluation  in  light  of  the 
new  limits.  While  a  few  individual 
associations  may  need  to  participate  a 
portion  of  some  of  their  loans  to  other 
institutions  in  the  future,  there  is  every 
reason  to  believe  this  can  be  done  with 
minimum  negative  effects.  Through  the 
expanded  loan  participation  authorities 
adopted  by  the  FCA  on  September  10. 
1992,  no  loans  would  be  forced  outside 
of  the  Farm  Credit  System  solely  on  the 
basis  of  the  final  regulations.  The 
association  also  has  the  opportunity  to 
replace  such  participated  loans  with 
other  loan  interests  purchased  through 
participations  from  other  FCS 
institutions.  The  25-percent  limit  for  the 
banks  would  allow  the  association's 
funding  bank  to  fully  carry  any 
participation  of  existing  loans  resulting 
from  these  regulations. 

The  FCA  considered  the  request  of 
some  FCBs  to  have  lending  limits  that 
were  at  35  or  50  percent  in  order  to  be 
comparable  with  the  BCs.  Because  the 
FCBs  direct  lending  authority  is  limited 
to  long-term  loans,  the  25-percent  limit 
in  the  final  regulation  is  in  fact 
comparable  to  the  BCs  2S-percent  limit 
for  long-term  loans,  as  well  as  the  limits 
for  commercial  banks.  Finally,  a  25- 
percent  lending  limit  would  place  all 
institutions  in  the  System,  with  the 
exception  of  BC  seasonal  loans,  on  a 
level  playing  field. 

Exceptions  are  granted  in  §614.4357 
of  the  final  regulations  for  government- 
guaranteed  loans  and  loans  fully 
secured  by  obligations  fully  guaranteed 
by  the  United  States  government.  These 
loans  were  not  exempt  from  lending 
limits  under  existing  regulations. 

FCA  considered,  but  did  not  adopt 
exceptions  based  on  the  type  and 
quantity  of  collateral  supporting  the 
loan.  FCA  concluded  that  such 
exceptions  would  be  difficult  and  time- 
consuming  to  apply  and  administer 
while  providing  very  little  real 
advantage  to  FCS  borrowera.  For 
example,  allowing  exceptions  based  on 
collateral  could  disadvantage  some 
institutions  that  do  not  extend  loans 
secured  by  accepted  collateral. 
Furthermore,  the  FCA  does  not  wish  to 
encourage  institutions  to  place  undue 


reliance  upon  collateral  as  a  basis  for 
extending  credit  above  the  25-percent 
lendingUmit. 

The  FCA  does  not  agree  with  the 
commenters  that  participations  will 
prove  onerous,  disrupt  credit  service, 
and  decrease  earnings.  In  many  cases, 
the  borrower  will  not  even  be  aware  that 
the  institution  has  participated  the  loan. 
While  an  institution  might  need  to  sell 
a  portion  of  a  loan  that  exceeds  the 
lending  limit,  it  can  also  buy  loans  from 
other  FCS  institutions  to  compensate  for 
lost  volume. 

One  FCB  argued  for  a  5-year  phase-in 
of  the  lending  limits  to  allow 
institutions  time  to  build  capital.  It 
maintained  that  immediate  compliance 
with  the  lower  lending  limits  would 
disadvantage  its  affiliated  associations, 
forcing  them  to  participate  loans  of  their 
larger  customers,  thereby  decreasing 
income.  Another  FCB  and  an 
association  also  supported  a  gradual 
implementation  of  the  reduction  in 
lending  limits  to  25  percent  over  a  5- 
year  period.  The  FCB  argued  that  the 
reduction  in  direct  lender  association 
lending  limits  would  have  a  major 
detrimental  impact  on  operations  and 
earnings  and  hinder  the  associations' 
ability  to  service  large  customera. 

The  FCA  does  not  oelieve  that  it  is 
necessary  or  in  the  best  interest  of  the 
System  to  phase-in  the  lending  limits. 
Ine  reproposed  regulations  were 
published  in  the  Federal  Register  on 
January  23, 1991.  putting  institutions  on 
notice  of  an  intended  change  to  the 
lending  limits.  In  fact,  several  districts 
have  used  the  time  since  publication  to 
lower  lending  limits  in  anticipation  of 
publication  of  the  final  lending  limit 
regulations.  The  final  regulations 
specifically  address  the  institutions' 
concerns  regarding  immediate 
implementation  of  the  lending  limits 
through  the  transition  criteria.  In 
addition,  the  effective  date  of  the 
lending  limit  regulations  has  been 
delayed  until  January  1. 1994.  to 
provide  institutions  ample  time  to 
conform  to  the  new  regulations. 

Two  FCBs  commented  that  single 
credit  concentrations  are  safety  and 
soundness  issues  that  should  be 
controlled  by  the  FCA  through  its 
examination,  supervision,  and 
enforcement  actions  rather  than  through 
the  regulatory  establishment  of  lending 
limits.  One  association  maintained  that 
risk  could  be  controlled  through  the 
association's  lending  agreement  with 
the  FCB.  The  association  also  believed 
that  dynamic  credit  administration  and 
proper  management  of  loans  would 
provide  more  risk  protection  than  the 
regulation  of  loan  size.  Another 
association  believed  that  the  existing  SO- 
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percent  limit  should  remain  in  place 
and  that  the  FCB  should  oversee  the  size 
of  an  association's  loans.  It  stated  that 
restricting  loan  size  would  result  in 
significant  earnings  reduction,  which 
would  negatively  impact  the  financial 
position  of  the  institution  more  than  the 
increased  risk  from  large  loans.  Another 
association  recommended  that  eadi  FCB 
establish  an  association's  lending  limit 
based  on  demonstrated  performance  and 
quality  of  the  association's  loan 
portfolio. 

The  FCA  believes  that  the  safety  and 
soundness  of  PCS  institutions  are 
maintained,  not  controlled,  through 
examination  and  supervision. 
Enforcement  actions  are  taken  to 
implement  corrective  action  in 
situations  where  safety  and  soundness 
have  been  jeopardized,  llie  examiiiation 
and  supervision  of  institutions  are 
retroactive,  allowing  corrective  action 
only  after  the  credit  has  been  extended. 
In  setting  these  lending  limits,  the  FCA 
is  attempting  to  reduce  "single 
borrower"  concentration  risk  to  the 
financial  position  of  an  institution 
resulting  from  losses  on  loans 
disproportionate  to  their  capital  base 
before  that  risk  is  reflected  on  the 
institution's  balance  sheet.  In  addition. 
FCBs  are  encouraged  to  establish  in- 
house  lending  limits  which  are  less  than 
the  regulatory  limit.  Such  in-house 
limits  should  be  addressed  as  part  of  the 
bank/association  lending  relationship 
controlled  by  the  terms  and  conditions 
of  the  general  financing  agreement. 

FCA  notes  that  these  lending  limits 
only  address  single  borrower  risks  and 
are  not  intended  to  address  the  risks 
associated  with  industry  concentrations, 
faulty  credit  administration,  poor 
management  practices,  poor  accounting 
practices,  etc.  While  the  n^ations  do 
not  impose  lending  limits  based  on 
industry  concentrations  or  direct  loans 
to  associations  the  institutions  are 
encouraged  to  address  such  risk  factors. 
Generally  such  risks  can  be  addressed 
within  the  institution's  capital 
requirements  and  the  general  allowance 
for  loan  loss  allocations. 

Comments  were  received  from  the 
FCC,  an  FCB,  and  several  associations 
on  the  lending  limits  in  relation  to  the 
permanent  capital  requirements. 
Commenters  noted  that  permanent 
capital  standards  were  issued  when  the 
lending  limits  were  mudi  higher.  "The 
FCA's  justification  for  the  level  of 
permanent  capital  was  the  risk  involved 
in  single-industry  lending.  The 
commenters  claimed  that  the  FCA  has 
not  adequately  explained  why  safety 
and  soundness  concerns  dictate  lower 
lending  limits  when  minimum 
permanent  capital  standards  are  higher 


than  those  established  for  other 
federally  regulated  financial 
institutions. 

The  FCA  wanted  to  allow  time  to 
implement  the  final  capital  adequacy 
regulations  and  to  review  the 
restructuring  of  institutions  before 
making  changes  to  the  lending  limits. 
The  lending  limits  regulations  originally 

[>roposed  setting  lending  limits  at  the 
evel  applicable  to  the  individual  banks 
or  associations  prior  to  the  mergers 
required  or  allowed  by  the  1987  Act. 
The  reproposed  regulations  addressed 
the  FCA's  concerns  with  the  level  of  risk 
associated  with  the  existing  lending 
limits  and  the  problems  that  have  arisen 
in  the  past  due  to  such  single  borrower 
concentrations.  The  reproposed 
regulations  were  designed  to  address  the 
lending  limits  after  many  institutions 
had  completed  mergers  and  capital 
between  the  banks  and  associations  had 
been  adjusted.  The  capital  regulations 
were  designed  to  address  the 
institutions'  overall  financial  strength 
and  their  ability  to  safely  fund  and 
manage  their  loan  portfolios.  As  stated 
earlier,  it  is  expected  that  the 
institutions  will  address  issues  such  as 
general  portfolio  risks  and  industry 
concentrations  through  means  such  as 
their  capital  plans  and  allowance 
requirements.  The  lending  limits  are 
intended  to  address  single  borrower 
loan  concentrations  and  limit  the  risk  to 
an  institution's  capital  associated  with 

{)otential  losses  incurred  by  these  lai;ge 
oans.  After  reviewing  the  comments 
and  completing  the  associated  impact 
studies,  the  FCA  believes  that  the 
lending  limits  in  the  final  regulations 
are  appropriate  for  FCS  institutions  and 
adequately  take  into  consideration  all  of 
the  safety  and  soundness  concerns  of 
the  agency. 

B.  Section-by-Section  Discussion  of 
Changes 

1.  Section  614.4350— Definitions 

This  section  of  the  reproposed 
regulations  contained  the  definitions 
used  throughout  subpart  J.  Tlie  final 
regulations  have  clarified  several  of  the 
definitions,  and  moved  the  definition  of 
"control"  to  the  attribution  rules 
contained  in  §  614.4358.  The  definition 
of  "commitment"  has  been  expanded  to 
clarify  when  a  commitment  becomes 
effective.  The  term  "capital"  has  been 
deleted  ftom  the  definition  section  and 
has  been  replaced  by  a  discussion  of  the 
computation  of  the  "lending  limit  base" 
contained  in  §614.4351.  The 
identification  of  when  an  institution 
makes  a  loan  has  been  broadened  under 
the  definition  of  "loan"  to  include  when 
it  enters  into  a  commitment  to  lend. 


2.  Section  614.4351— Computation  of 
Lending  Limit  Base 

This  section  of  the  reproposed 
regulations  contained  the  lending  limits 
for  all  banks,  except  BCs.  The  lending 
limits  for  banks  are  now  contained  in 
§  614.4352.  Under  the  final  regulations, 
§  614.4351  contains  the  adjustments  and 
eliminations  required  to  be  made  to 
permanent  capital  (as  defined  in 
§  615.5201(h)  of  this  chapter)  for 

Qoses  of  computing  an  institution's 
ing  limit  base.  Under  the 
reproposed  regulations,  the  definition  of 
"capital"  required  eliminations  and 
adjustments  according  to 
§  615.5210(d)(1)  through  (d)(4)  of  this 
chapter.  Section  614.4351  has  been 
revised  so  that  the  investment  resulting 
from  loan  participations  is  deducted 
from  the  purchasing  institution's  capital 
to  determine  its  lending  limit  base, 
which  is  the  same  as  required  by 
existing  lending  Limit  regulations  for 
BCs. 

3.  Section  614.4352— Farm  Credit  Banks 
and  Agricultural  Credit  Banks 

Under  the  reproposed  regulations  this 
section  applied  to  direct  lender 
associations.  In  the  final  regulations, 
this  section  sets  forth  the  lending  limit 
for  FCBs  and  agricultural  credit  banks 
(ACBs)  which  is  increased  from  the  20 
percent  contained  in  the  reproposed 
regulations  to  25  percent  in  the  final 
regulations  for  the  FCBs  and  for  ACB 
loans  made  imder  the  authority  of  title 
I  of  the  Act.  For  ACBs  making  loans 
under  the  authority  of  title  m  of  the  Act 
the  lending  limits  governing  BCs  as 
described  in  §  614.4355,  would  apply. 

4.  Section  614.4353— Direct  Lender 
Associations 

Section  614.4353  of  the  reproposed 
regulations  addressed  the  endorsement 
liability  limit  of  Federal  land  bank 
associations  (FLBAs).  Under  the  final 
regulations,  §  614.4353  has  been 
renumbered  to  §614.4354.  Section 
614.4353  of  the  final  regulations 
addresses  the  lending  limit  for  all  direct 
lender  associations,  which  includes 
PCAs. 

5.  Section  614.4354 — ^Federal  Land  Bank 
Associations 

Section  614.4354  of  the  reproposed 
regulations  detailed  the  lending  limits 
applicable  to  BCs.  Under  the  final 
regulations,  most  of  this  section  has 
been  renumbered  to  §  614.4355,  while 
§  614.4354(a)(2)  of  the  existing 
regulation  has  been  renumbered  as 
§614.4356.  Under  the  final  regulations, 
§614.4354  addresses  the  endorsement 
liability  of  FLBAs. 
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6.  Section  614.43S5-^anks  for 
Cooperativet 

Section  614.4355  undm  the  final 
raguktions  sets  forth  the  lending  limits 
for  the  BCs.  The  reproposed  and  final 
regulations  amend  the  existing 
regulations  fat  the  BCs.  S  614.43S4(a). 
by  requiring  lending  limits  to  be 
calculated  on  a  monthly  basis,  instead 
of  semiannually.  The  final  regulations 
do  not  change  the  BC  lending  limits 
contained  in  paragraph  (a)(1)  of  the 
existing  regulatians  and  redesignate 
paragraph  (8)(2)  as  §614.4356  in  the 
final  regulations. 

The  attribution  rules  in  $614.4358  of 
the  final  regulations  continue  to  exempt 
loans  satisfying  the  criteria  of  existing 
$  614.4354(a)(2).  SecUon  614.4354(a)(3) 
has  been  removed  becaxise  it  is  no 
longer  necessary  to  compute  the  total 
DCs'  lending  limit  base  imder  the  final 
regulations.  In  addition.  $  614.4354(a)(4) 
is  removed.  Paragraph  (b)  of  §  614.4354 
has  been  removed  as  the  final 
regulations  do  not  contain  a 
requirement  for  a  systemwide  BC 
lending  hmit.  The  FCA  believes  this 
requirement  is  not  necessary  since  the 
lending  limit  percentages  applied  to 
CoBank  are  nearly  as  large  as  the 
percentages  applied  to  the  combined  net 
worth  of  the  previous  13  individual 
BCs. 

Paragraph  (c)  of  §  614.4354.  relating  to 
the  Central  Bank  for  Cooperatives,  has 
been  removed  because  it  is  no  longer 
appropriate.  The  lending  limits 
contained  in  S  614.4355(a)(1)  of  the  final 
regulations  are  applicable  to  all  BCs. 
Paragraph  (d)  of  §  614.4354  has  also 
been  removed.  The  content  of  this 
paragraph  is  addressed  in  the  final 
regulations  in  §  614.4351  relating  to  the 
computation  of  the  lending  limit  base. 
Par^raph  (e)  of  §  614.4354  has  been 
removed  since  the  manner  in  which 
"one  borrower"  is  determined  is  set 
forth  in  §  614.4358  in  the  final 
regulations  relating  to  rules  of 
attribution.  Paragraph  (f)  of  $614.4354 
has  been  removed  in  the  final 
regulations. 

7.  Section  614.4356— Banks  for 
Cooperatives  Look-Through  Notes 

Section  614.4356  is  a  new  section  of 
the  final  regulations  which  incorporates 
the  provisions  of  the  existing 
S  614.4354(a)(2). 

8.  Section  614.4357— Computation  of 
Obligations 

Section  614.4357  of  the  final  and 
reproposed  regulations  relates  to  the 
computation  of  obligations,  parts  of 
which  were  contained  in  $  614.4360  of 
the  existing  regulations.  Section 
614.4357  has  been  expanded  and  details 
what  loans  must  be  included  in  a 


UMI 


borrower's  total  loans  outstanding  and 
what  loans  may  be  excluded.  The 
exclusion  for  loans  guaranteed  by  a  PCS 
institution,  contained  in  existing 
regulations  §  614.4360(c),  continues  to 
apply  and  is  set  forth  in  the  final 
regulations  in  §  614.4357(bH2). 

Paragraph  (a)  of  §  614.4360  of  the 
existing  regulations,  relating  to 
participation  loans,  is  addressed  in  the 
final  regulations  in  paragraph  (a)(2)  of 
§  614.4357.  The  final  re^ilations 
provide  that  loans  sold  with  recourse 
must  still  be  included  in  a  borrower's 
total  indebtedness.  Section 
614.4357(a)(1)  of  the  final  regulations 
has  expanded  the  computation  of 
borrower  indebtedness  to  include  the 
total  amount  of  outstanding 
commitments  in  addition  to  the  total 
unpaid  principal  balance,  contained  in 
§  614.4360(b)  of  existing  regulations. 
The  exemption  from  the  indebtedness 
computation  in  paragraph  (b)  of  existing 
§  614.4360  is  no  longer  applicable. 

9.  Section  614.4358— Attribution 
Rules 

The  rules  of  attribution  are  contained 
in  §  614.4358  in  both  the  reproposed 
regulations  and  the  final  regulations. 
However,  the  contents  of  the  reproposed 
regulations  set  forth  in  §  614.4358(a)(1) 
through  (a)(5)  were  reorganized  and 
clarified  in  $  614.4358(a)(1)  through 
(a)(3)  of  the  final  regulations.  Section 
614.4358(a)(1)  of  the  reproposed 
regulations  remains  unchanged  except 
for  some  minor  clarification.  Section 
614.4358(a)(2)  through  (a)(4)  of  the 
reproposed  regulations  was  modified  in 
response  to  comments  received  and  was 
combined  under  $  614.4358(a)(2)  of  the 
final  regulations.  Section  614.4358(a)(5) 
of  the  reproposed  regulations  was 
expanded  in  the  final  regulations  to 
clarify  the  control  criteria  and  to 
incorporate  the  definition  of  "control" 
previously  set  forth  in  $  614.4350(d). 

In  the  reproposed  regulations, 
"control"  was  defined  in 
$  614.4350(d)(1)  through  (d)(4)  as 
exercising  a  controlling  influence  on  the 
afiiairs  of  another  borrower  or  operating 
imder  common  control  with  another 
borrower.  In  the  final  regulations, 
control  criteria  are  set  forth  in  the 
attribution  rules  imder  $  614.4358(a)(3). 

10.  Section  614.4359 — Lending  Limit 
Violations 

Section  614.4359  of  the  reproposed 
regulations  discussed  "nonconforming" 
loans  and  is  not  contained  in  the 
existing  regulations.  The  final 
regulations  have  been  revised  to  reduce 
their  complexity  and  simplify  their 
application.  As  revised,  the  final 
regulations  recognize  that  any  loan 
which  exceeds  the  lending  limit,  except 


loans  on  the  books  on  the  effective  date 
of  these  regulations  (grandfathered 
loans),  is  a  violation/but  provide 
exceptions  for  loans  that  were  originally 
designated  as  "nonconforming"  in  the 
reproposed  regulations.  The  exceptions 
include  a  discxission  of  those  situations 
where  a  loan  would  violate  the  lending 
limit  because  of  a  lending  limit  base 
reduction  or  as  a  resuh  of  a  merger  or 
acquisition.  Other  changes  included 
deleting  the  statement  under  paragraph 
(c)  of  the  reproposed  regulation, 
concerning  the  guarantor's  inability  to 
pay  the  guaranteed  loan.  This  statement 
was  considered  unnecessary  as  the 
guarantor  is  the  United  States 
government  Paragraph  (c)  of  the  final 
regulation  deleted  the  requirement  that 
the  borrower  correct  nonomformance 
because  such  a  requirement  was 
considered  imenforceable. 

11.  Section  614.4360— Transition  Period 

Section  614.4360  of  the  reproposed 
regulations  deals  with  the  transition 
period  for  implementing  the  new 
lending  limits  prescribed  by  the  final 
regulations.  Paragraph  (a)  of  the 
reproposed  regulations,  which  required 
all  loans  to  be  brought  into  conformance 
with  the  new  regulations  by  the  earlier 
of  the  next  maturity  date,  loan  servicing 
action,  or  a  period  not  to  exceed  18 
months,  is  no  longer  necessary.  Under 
S  614.4360(a)  of  the  final  regulation, 
loans  or  commitments  whidi  exceed  the 
lending  limits  because  of  a  regulatory 
change  in  the  lending  limits  will  be 
grandfethered  until  the  oirrent  contract 
expires.  Once  the  contract  expires  on 
such  loans  and  commitments,  funds 
advanced  will  be  considered  new  loans 
and  must  conform  with  the  lending 
limit  rules.  The  content  of  paragraph  (c) 
of  the  reproposed  regulations  requiring 
a  written  plan  to  bring  loans  into 
conformance  is  included  in  paragraph 
(c)  of  §  614.4359  of  the  final  regulations 
and  does  not  apply  to  those  loans 
"grandfothered"  by  $  614.4360. 

IV.  Subpart  H— Loan  Purchases  and 
Salea 

Section  614.4325(g)  of  the  existing 
loan  purchases  and  sales  regulations, 
addressing  exclusions  from  the  lending 
limits,  has  been  deleted  and  the 
language  of  the  existing  paragraph  has 
been  moved  to  $  614.4357(b)(4). 
Computation  of  obligations. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks,  banking.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  reasons  stated  in  the  preamble, 
part  614  of  chapter  VI.  title  12  of  the 
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Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.5, 1.6, 1.7, 1.9, 1.10. 

2.0,  2.2,  2.3,  2.4.  2.10.  2.12,  2.13.  2.15,  3.0, 

3.1.  3.3,  3.7,  3.8,  3.10,  3.20,  3.28,  4.12,  4.12A, 
4.13,  4.13B,  4.14,  4.14A,  4.14C.  4.14D,  4.14E, 
4.18,  4.19,  4.36,  4.37,  5.9.  5.10.  5.17.  7.0.  7.2. 
7.6,  7.7,  7.8,  7.12.  7.13,  8.0, 8.5  of  the  Fann 
Credit  Act;  12  U.S.C  2011,  2013.  2014.  2015, 
2017,  2018,  2071,  2073,  2074.  2075,  2091. 
2093,  2094,  2096,  2121,  2122,  2124.  2128. 
2129.  2131.  2141.  2149.  2183.  2184.  2199. 
2201,  2202,  2202a,  2202c,  2202d,  2202e, 
2206,  2207,  2219a.  2219b,  2243,  2244.  2252, 
2279a,  2279a-2.  2279b.  2279b-l.  2279b-2. 
2279f.  2279f-l.  2279aa,  2279aa-5;  sec.  413  of 
Pub.  L.  100-233, 101  Stat.  1568. 1639. 

Subpart  H— Loan  Purchases  and  Sales 

§614.4325    [Anwnded] 

2.  Section  614.4325  is  amended  by 
removing  paragraph  (g)  and 
redesignating  existing  paragraph  (h)  as 
new  paragraph  (g). 

3.  Subpart  J  is  revised  to  read  as 
follows: 

Subpart  J— Lending  Uinlts 

Sec. 

614.4350  Definitions. 

614.4351  Computation  of  lending  limit 
base. 

614.4352  Farm  Credit  Banks  and 
agricultural  credit  banks. 

614.4353  Direct  lender  associations. 

614.4354  Federal  land  bank  associations. 

614.4355  Banks  for  cooperatives. 

614.4356  Banks  for  cooperatives  look- 
througl)  notes. 

614.4357  Computation  of  obligations. 

614.4358  Attribution  rules. 

614.4359  Lending  limit  violations. 

614.4360  Transition. 

Subpart  J— Lending  Limits 

S  614.4350    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Borrower  means  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  System 
association  or  other  financing 
institution,  as  defined  in  §614.4540  of 
this  part)  to  which  an  institution  has 
made  a  loan  or  a  commitment  to  make 
a  loan  either  directly  or  indirectly. 

(b)  Commitment  means  a  legally 
binding  obligation  to  extend  credit, 
enter  into  lease  financing,  purchase  or 
participate  in  loans  or  leases,  or  pay  the 
obligation  of  another,  which  becomes 
efliective  at  the  time  such  commitment 
IS  made. 


(c)  Loan  means  any  extension  of.  or 
commitment  to  extend,  credit 
authorized  under  the  Act  whether  it 
results  from  direct  negotiations  between 
a  lender  and  a  borrower  or  is  purchased 
from  or  discounted  for  another  lender, 
including  participation  interests.  The 
term  "loan"  includes  loans  outstanding, 
obligated  but  undisbursed 
commitments,  contracts  of  sale,  notes 
receivable,  other  similar  obligations, 
guarantees,  and  lease  financing.  An 
institution  "makes  a  loan"  when  it 
enters  into  a  commitment  to  lend,  * 
advances  new  funds,  substitutes  a 
different  borrower  for  a  borrower  who  is 
released,  or  where  any  other  person's 
liability  is  added  to  the  outstanding  loan 
or  commitment. 

(d)  Primary  liability  means  an 
obligation  to  repay  that  is  not 
conditioned  upon  an  unsuccessful  prior 
demand  on  another  party. 

(e)  Secondary  liability  means  an 
obligation  to  repay  that  only  arises  after 
an  unsuccessful  demand  on  another 
party. 

S  61 4.4351    Computation  of  lending  limit 
base. 

(a)  Lending  limit  base.  An 
institution's  lending  limit  base  is 
comprised  of  the  permanent  capital  of 
the  institution,  as  defined  in 

§  615.5201(h)  of  this  chapter,  with  the 
adjustments  provided  for  in 
§  615.5210(d)(1),  (d)(2)  and  (d)(4)  of  this 
chapter,  and  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 

(1)  Where  one  institution  invests  in 
another  institution  in  order  to  capitalize 
a  participation  interest,  the  amount  of 
investment  in  the  purchasing  institution 
that  is  owned  by  the  originating 
institution  shall  be  deducted  from  the 
purchasing  institution's  capital. 

(2)  Stock  protected  under  section  4.9A 
of  the  Act  may  be  included  in 
permanent  capital  until  January  1, 1998. 

(b)  Timing  of  calculation.  The  lending 
limit  base  will  be  calculated  on  a 
monthly  basis  as  of  the  preceding  month 
end. 

§614.4352    Farm  CrmlH  Banks  and 
agricultural  credit  t>anks. 

(a)  Farm  Credit  Banks.  No  Farm 
Credit  Bank  may  make  or  discount  a 
loan  to  a  borrower,  if  the  consolidated 
amount  of  all  loans  outstanding  and 
undisbursed  commitments  to  that 
borrower  exceed  25  percent  of  the 
bank's  lending  limit  base. 

(b)  Agricultural  credit  banks.  (1)  No 
agricultural  credit  bank  may  make  or 
discount  a  loan  to  a  borrower  under  the 
authority  of  title  I  of  the  Act,  if  the 
consolidated  amount  of  all  loans 
outstanding  and  undisbursed 


commitments  to  that  borrower  exceeds 
25  percent  of  the  bank's  lending  limit 
base. 

(2)  No  agricultural  credit  bank  may 
make  or  discount  a  loan  to  a  borrower 
under  the  authority  of  title  III  of  the  Act, 
if  the  consolidated  amount  of  all  loans 
outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
the  lending  limits  prescribed  in 
§614.4355  of  this  subpart. 

§614.4353    Dkeet  lender  essoctatlone. 

No  association  may  make  a  loan  to  a 
borrower,  if  the  consolidated  amount  of 
all  loans  outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
25  percent  of  the  association's  lending 
limit  base. 

§614.4354    Fedsrallendbenkassoctotlons. 

No  Federal  land  bank  association  may 
assume  endorsement  liability  on  any 
loan  if  the  total  amount  of  the 
association's  endorsement  liability  on 
loans  outstanding  and  undisbursed 
commitments  to  that  borrower  would 
exceed  25  percent  of  the  association's 
lending  limit  base. 

§614.4355    Banks  for  cooperatives. 

No  bank  for  cooperatives  may  make  a 
loan  if  the  consolidated  amount  of  all 
loans  outstanding  and  undisbursed 
commitments  to  that  borrower  exceeds 
the  following  percentages  of  the  lending 
limit  base  of  the  bank: 

(a)  Basic  lending  limit.  (1)  Term  loans 
to  eli^ble  cooperatives:  25  percent. 

(2)  Term  loans  to  foreign  and 
domestic  parties:  10  percent. 

(3)  Lease  loans  qualifying  under 

§  614.4020(a)(3)  and  applying  to  the 
lessee:  25  percent. 

(4)  Standby  letters  of  credit  qualifying 
under  §614.4810:  35  percent. 

(5)  Guarantees  qualifying  under 
§614.4800:  35  percent. 

(6)  Seasonal  loans  exclusive  of 
seasonal  loans  quaUfying  under 
§614.4231:  33  percent. 

(7)  Foreign  trade  receivables 
qualifying  under  §614.4700:  50  percent. 

(8)  Bankers'  acceptances  held 
qualifying  under  §  614.4710  and 
seasonal  loans  qualifying  under 
§614.4231:  SO  percent. 

(9)  Export  and  import  letters  of  credit 
qualifying  under  §614.4321:  50  percent. 

(b)  Total  lending  limit.  (1)  The  sum  of 
term  and  seasonal  loans  exclusive  of 
seasonal  loans  qualifying  under 
§614.4231:  35  percent. 

(2)  The  sum  of  paragraphs  (a)(1) 
through  (a)(9)  of  this  section:  50  percent. 

§614.4356    Banks  for  cooperatives  look- 
through  notes. 

Where  a  bank  for  cooperatives  makes 
a  loan  to  an  eligible  borrower  that  is 
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secured  by  notes  of  individuals  or 
business  entities,  the  basic  lending 
limits  provided  in  §  614.4355  may  be 
applied  to  each  original  notemaker 
rather  than  to  the  loan  to  the  eligible 
borrower,  if: 

(a)  Each  note  is  current  and  carries  a 
full  recourse  endorsement  or 
imconditional  guarantee  by  the 
borrower; 

(b)  The  bank  determines  the  financial 
condition,  repayment  capacity,  and 
other  credit  bctors  of  the  loan  to  the 
original  maker  reasonably  justify  the 
oeditgranted  by  the  endorser,  and 

(c)  Ine  loans  are  fully  supported  by 
documented  loan  files,  which  include, 
at  a  minimum: 

(1)  A  credit  report  supporting  the 
honk's  finding  that  the  financial 
condition,  repayment  capacity,  and 
other  fiactws  of  the  maker  of  the  notes 
being  pledged  justify  the  credit 
extended  by  the  bank  and/or  endorser; 

(2)  A  certification  by  a  bank  officer 
designated  for  that  purpose  by  the  loan 
or  executive  committee  that  the 
financial  responsibihty  of  the  original 
notemaker  has  been  evaluated  by  the 
loan  committee  and  the  bank  is  relying 
primarily  on  each  such  maker  for  the 
payment  of  the  obUgation:  and 

(3)  Other  credit  imcmnation  normally 
required  of  a  borrower  whea  making 
and  administering  a  loan. 

fC14.43S7   Computation  of  obNgetione. 

(a)  Inclusions.  The  computation  of 
total  loans  to  each  borrower  for  the 
purpose  of  computing  their  lending 
limit  shall  include: 

(1)  The  total  unpaid  principal  of  all 
loans  and  the  total  amount  of 
undisbursed  commitments  except  as 
excluded  by  paragraph  (b)  of  this 
section.  This  amount  shall  include  loans 
that  have  been  charged  off  on  the  books 
of  the  institution  in  whole  or  in  part  but 
have  not  been  collected,  except  to  the 
extent  that  such  amoimts  are  not  legally 
collectible; 

(2)  Purchased  interests  in  loans, 
including  participation  interests,  to  the 
extent  of  the  amount  of  the  purchased 
interest,  including  any  undisbursed 
commitment; 

(3)  Loans  attributed  to  a  borrower  in 
accordance  with  §  614.4358. 

(b)  Exclusions.  The  following  loans 
vfhvD  adequately  doounented  in  the 
loan  file,  may  be  excluded  from  loans  to 
a  borrower  subject  to  the  lending  limit: 

(1)  Any  loan  or  portion  of  a  loan  that 
carries  a  full  faith  and  credit 
performance  guaranty  or  surety  of  any 
department,  agency,  bureau,  board, 
commission,  or  establishment  of  the 
United  States  government,  provided 
there  is  no  evidence  to  suggest  that  the 


guaranty  has  become  unenforceable  and 
Uie  institution  can  demonstrate  that  it  is 
in  compliance  with  the  terms  and 
conditions  of  the  guaranty. 

(2)  Any  loan  or  portion  of  a  loan 
guaranteed  by  a  Farm  Credit  System 
institution,  pursuant  to  the  provisions  of 
§  614.4345  on  guaranty  agreements.  This 
exclusion  does  not  apply  to  the 
institution  providing  \be  guaranty. 

(3)  Any  loan  or  portion  of  a  loan  that 
is  secured  by  bonds,  notes,  certificates 
of  indebtedness,  or  Treasury  bills  of  the 
United  States  or  by  other  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States  government, 
provided  the  loans  are  fully  secured  by 
the  current  market  value  of  such 
obligations.  If  the  market  value  of  the 
collateral  declines  to  below  the  balance 
of  the  loan,  and  the  entire  loan, 
individually,  or  when  combined  with 
other  loans  and  undisbursed 
commitments  to  or  attributed  to  the 
borrower,  causes  the  borrower's  total 
indebtedness  to  exceed  the  institution's 
lending  limit,  the  institution  shall  have 
5  business  days  to  bring  the  loan  into 
conformance  before  it  shall  be  deemed 
to  be  in  violation  of  the  lending  limit. 

(4)  Interests  in  loans  sold,  including 
participation  interests,  when  the  sale 
agreement  meets  the  following 
requirements: 

U)  The  interest  sold  must  be  an 
undivided  interest  in  the  principal 
amount  of  the  loan  and  in  the  collateral 
securing  the  loan;  and 

(ii)  The  interest  must  be  sold  without 
recourse;  and 

(iii)  The  agreement  imder  which  the 
interest  is  sold  must  provide  for  the 
sharing  of  all  payments  of  principal, 
collection  expenses,  collateral  proceeds, 
and  risk  of  loss  on  a  pro  rata  basis 
according  to  the  percentage  interest  in 
the  principal  amount  of  the  loan. 
Agreements  that  provide  for  the  pro  rata 
sharing  to  commence  at  the  time  of 
default  or  similar  event,  as  defined  in 
the  agreement  under  which  the  interest 
is  sold,  shall  be  considered  to  be  pro 
rata  agreements,  notwithstanding  the 
fact  that  advances  are  made  and 
payments  are  distributed  on  a  basis 
other  than  pro  rata  prior  to  that  time. 

(5)  Loans  sold  in  their  entirety  to  a 
pooler  certified  by  the  Federal 
Agricultural  Mortgage  Corporation,  if  an 
interest  in  a  pool  of  subordinated 
participation  interests  is  purchased  to 
satisfy  the  requirements  of  title  Vm  of 
the  Act. 


UMI 


1614.4358    AttrHxjtioni 

(a)  For  the  purpose  of  applying  the 
lending  Umit  to  the  indebtedness  of  a 
borrower,  loans  to  a  related  borrower 
shall  be  combined  with  loans 


outstanding  to  the  borrower  and 
attributed  to  the  borrower  when  any  one 
of  the  following  three  conditions  exist: 

(1)  Liability,  (i)  The  borrower  has 
primary  or  secondary  liability  on  a  loan 
made  to  the  related  borrower.  The 
amount  of  such  loan  attributable  to  the 
borrower  is  limited  to  the  amount  of  the 
borrower's  liability. 

(ii)  This  section  does  not  require 
attribution  of  a  guarantee  taken  out  of  an 
abundance  of  caution.  To  qualify  for  the 
abundance  of  caution  exception  to  the 
requirements  of  this  subpart,  the 
institution  must  document  in  the  loan 
file  that  the  loan,  when  evaluated  on  the 
credit  factors  set  forth  in  §  614.4160  of 
this  part  without  considering  the 
guarantee,  would  support  the  credit 
decision  under  the  same  basic  terms  and 
conditions. 

(iii)  For  the  banks  for  cooperatives 
and  agricultural  credit  banks  operating 
under  title  in  authorities  of  the  Act. 
look-through  notes  are  exempt  from  the 
lending  limit  provisions  provided  they 
meet  the  criteria  of  §  614.4356. 

(2)  Financial  interdependence.  The 
operations  of  a  borrower  and  related 
borrower  are  financially  interdependent. 
Financial  interdependence  exists  if  the 
borrower  is  the  primary  source  of 
repayment  for  a  related  borrower's  loan, 
or  if  the  operations  of  the  borrower  and 
the  related  borrower  are  commingled. 

(i)  The  borrower  shall  be  considered 
the  primary  source  of  repayment  on  the 
loan  to  the  related  borrower  if  the 
borrower  is  obligated  to  supply  50 
percent  or  more  of  the  related 
borrower's  annual  gross  receipts,  and 
reliance  on  the  income  frt)m  one  another 
is  such  that,  regardless  of  the  solvency 
and  liquidity  of  the  borrower's 
operations,  the  debt  service  obligation  of 
the  related  borrower  could  not  be  met  if 
income  flow  from  the  borrower  is 
interrupted  or  terminated.  For  the 
purpose  of  this  paragraph,  gross  receipts 
include,  but  are  not  Umited  to, 
revenues,  intercompany  loans, 
dividends  and  capital  contributions. 

(ii)  The  assets  or  operations  of  the 
borrower  and  related  borrower  are 
considered  to  be  commingled  if  they 
cannot  be  separated  without  materially 
impacting  the  economic  survival  of  the 
individual  operations  and  their  ability 
to  repay  their  loans. 

(3)  Control.  The  borrower  directly  or 
indirectly  controls  the  related  borrower. 
A  borrower  is  deemed  to  control  a 
irelated  borrower  if  either  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  section  exist: » 

(i)  The  borrower,  directly  or  acting 
through  one  or  more  other  persons, 
owns  SO  percent  or  more  of  the  stock  of 
the  related  borrower;  or 


owns  or  ha: 
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(ii)  The  borrower,  directly  or  acting 
through  one  or  more  other  persons, 
owns  or  has  the  power  to  vote  25 
percent  or  more  of  the  voting  stock  of 
a  related  borrower,  and  meets  at  least 
one  of  the  foilowing  three  conditions: 

(A)  The  borrower  sliares  a  common 
directorate  or  management  with  a 
related  borrower,  A  common  directorate 
is  deemed  to  exist  when  a  majority  of 
the  directors,  trustees,  or  other  persons 
performing  similar  functions  of  one 
borrower  also  serves  the  other  borrower 
in  a  like  capacity,  A  common 
management  is  deemed  to  exist  if  any 
employee  of  the  borrower  holds  the 


position  of  chief  executive  officer,  chief 
operating  otficer,  riiief  financial  officer, 
or  an  equivalent  position  in  the  related 
borrower's  o»vHrll^«»ion. 

(B)  The  bo' — war  controls  in  any 
manner  the  bi-»a  on  of  a  majority  of 
directors  of  a  "^  «  rtd  borrower. 

(C)  The  bc")  wti  exercises  or  has  the 
power  to  exe'^i-w'  a  conlroiling 
influence  over  nidjiagement  of  a  related 
borrower's  opMrquons  through  the 
provisions  of  mondgement  placement  or 
marketing  agr»ements,  or  providing 
services  such  as  insurance  canier  or 
bookkeeping. 


(b)  Each  institution  shall  make 
provisions  for  appropriately  designating 
loans  to  a  related  borrower  that  are 
combined  with  the  borrower's  loan  and 
attributed  to  the  borrower  to  ensure  that 
loans  to  the  borrower  are  within  the 
lending  limiu. 

(c)  Attribution  rules  table.  For  the 
purposes  of  applying  the  lending  limit 
to  the  indebtedness  of  a  borrower,  loans 
to  a  related  borrower  shall  be  combined 
with  loans  outstanding  to  the  borrower 
and  attributed  to  the  borrower  when  any 
one  of  three  attribution  rules  are  met  as 
outlined  in  Table  1. 


Table  1 


Attribution  rule 

(A)  LiaWlity .€ 

*to  ttie  extant  of  tt>e  borrovrar's  liability 

(B)  Fifiancial  tntefdeperxtonoe 

(Economic  survival  of  the  borrower's  oper- 
ation will  malenally  impact  economic 
survival  of  the  related  borrowers  oper- 
ation). 


(C)  Control  

(The  bonotm,  diracVy  or  indiradly,  con- 
trols ttw  lelatad  borrower). 


Criteria  per  §614.4358 


Borrower  has  orir\ary  or  saccxJary  liability  

Borrower's  liaoility  is  tanen  out  of  an  abundance  of  caution .!!!!!!"!!!.!!!!!!!! 

Look-through  rrotes  (BC  only) 

Source  of  Repav»T^e"t: 

Borrower  is  obtigared  to  suoDly  50  percerrt  or  mora  of  related  borrower's  annual  gross 

receipts,  and  reuance  on  ira  incorDS  from  one  another  is  such  that  the  debt  service 

of  the  related  borrower  could  not  be  met  If  income  flow  from  the  borrower  is  Intar- 

mpted  or  termir^ated. 
Cornmir>gled  Operations: 
Assets  or  operatxxis  of  the  borrowers  are  commingled  and  cannot  t>e  separated  wMh- 

out  matenally  impactirtg  the  borrowers'  repayment  capacity 

The  borrower  owns  50  percent  or  more  of  the  stock  of  the  related  borrower 

The  borrower  owns  or  has  the  power  to  vote  25  percent  or  mors  of  the  voting  stock 

of  a  related  borrov^r,  arxl 

(1)  Shares  a  common  oirectorata  or  management  with  a  related  borrower,  or 

(2)  Controls  the  eiecnon  of  a  majority  of  directors  of  a  related  borrower,  or 

(3)  Exercises  a  controMmg  infkience  over  management  of  a  related  borrower's  oper- 
ations through  the  provisions  of  management  placement  or  marketing  agreements, 
Of  providing  sen/ices  such  as  insurance  carrier  or  bookkaeping 


AttrRMJis 


Yea.* 

No. 

Yes. 


Yaa. 

Yea. 
Yea. 


1614.4359    Lending  Iknitviolatkina. 

(a)  Each  loan,  except  loans  that  are 
grandfathered  under  the  provisions  of 

§  614.4360,  shall  be  in  compliance  with 
the  lending  limit  on  the  date  the  loan  is 
made,  and  at  all  times  thereafter.  Except 
as  provided  for  in  paragraph  (b)  of  this 
section,  loans  which  are  in  violation  of 
the  lending  limit  shall  comply  with  the 
provisions  of  §  615.5090  of  this  chapter. 

(b)  Under  the  following  conditions  a 
loan  that  violates  the  lending  limit  shall 
be  exempt  from  the  provisions  of 
§615.5090  of  this  chapter 

(1)  A  loan  in  which  the  total  amount 
of  principal  outstanding  and 
undisbursed  commitments  exceed  the 
lending  limit  because  of  a  decline  in 
permanent  capital  after  the  loan  was 
made. 

(2)  Loans  on  which  funds  are 
advanced  pursuant  to  a  commitment 
that  was  within  the  lending  limit  at  the 
time  the  commitment  was  made,  even  if 
the  lending  limit  subaeouently  declines. 

(3)  A  loan  that  exceecu  the  landii^ 
limit  as  a  result  of  the  consolidation  of 
the  debt  of  two  or  more  borrowers  as  a 


consequence  of  a  merger  or  the 
acquisition  of  one  borrower's  operations 
by  another  borrower.  Such  a  loan  may 
be  extended  or  renewed,  for  a  period  not 
to  exceed  1  year  from  the  date  of  such 
merger  or  acquisition,  during  which 
period  the  institution  may  advance  and/ 
or  readvance  funds  not  to  exceed  the 
greater  of: 

(i)  110  percent  of  the  advances  to  the 
borrower  in  the  prior  calendar  year,  or 

(ii)  110  percent  of  the  average  of  the 
advances  to  the  borrower  in  the  past  3 
calendar  years. 

(c)  For  all  lending  limit  violations 
except  those  exempted  under 

§  614.4359(b)(3),  within  90  days  of  the 
identification  of  the  violation,  the 
instituticm  must  develop  a  written  plan 
prescribing  the  specific  actions  that  will 
be  taken  by  the  institution  to  bring  the 
total  amount  of  loans  and  commitments 
outstanding  or  attributed  to  that 
borrower  within  the  new  lending  limit, 
and  must  document  the  plan  in  die  loan 
file. 

(d)  Nothing  in  this  section  limits  the 
authority  of  the  FCA  to  take 


administrative  action,  including,  but  not 
limited  to,  monetary  penalties,  as  a 
result  of  lending  limit  violations. 

1614.4360   TranaMon. 

(a)  A  loan  (not  including  a 
commitment)  made  or  attributed  to  a 
borrower  prior  to  the  effective  date  of 
this  subpart,  which  does  not  comply 
with  the  Umits  contained  in  this 
subpart,  will  not  be  considered  a 
violation  of  the  lending  limits  during 
the  existing  contract  terms  of  such 
loans.  A  new  loan  must  conform  with 
the  rules  set  forth  in  this  subpart.  A  new 
loan  includes  but  is  not  limited  to: 

(1)  Funds  advanced  in  excess  of 
existing  commitment: 

(2)  A  different  borrower  is  substituted 
for  a  borrower  who  is  subsequently 
released;  or 

(3)  An  additional  person  becomes  an 
obligor  on  the  loan. 

(b)  A  commitment  made  prior  to  the 
effective  date  of  these  regulations  which 
exceeds  the  lending  limit  may  be 
funded  to  the  full  extent  of  the  legal 
commitment.  Any  advances  that  exceed 
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the  landing  limit  are  subject  to  the 
provisions  prescribed  in  §614.4359. 

Approwl 


••14.4470   (Amandedl 

4.  Section  614.4470  is  amended  by 
removing  the  reference  "$ 614.4360(b)" 
and  adding  in  its  place  "subpart  J  of  this 
part"  in  paragraph  (c). 

SubfMrt  O— Bank  for  CooperaUvM 
RfMncIng  International  Trade 

1614.4710   [Amended] 

5.  Section  614.4710  is  amended  by 
removing  the  reference  "§§  614.4350, 
614.4354.  and  614.4360"  and  adding  in 
its  place  "subpart  f  in  the  second 
sentence  of  the  introductory  paragraph; 
and  by  removing  the  reference 
"$614.4354"  and  adding  "§614.4355" 
in  the  introductory  paragraph  at  the 
second  place  it  appean  and  in 
paragraphs  (a)(2),  (a)(3).  and  (b)(1). 

Dated:  July  20, 1993. 
OBlisM.Aiidmin. 

Secntory,  Farm  Credit  Administration  Board. 
(FR  Doc  93-17917  FU«d  7-27-93;  8:45  un] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

(Doetol  No.  OI-ANE-OS; 
M46;AO»»-14-20] 


AniandHieni  3v~ 


AlnMonMnaas  DIrictlvaa;  Pratt  ft 
WMlnay  JTM)  Sariaa  Turbotan  Engines 

Mecr.  Federal  Aviation 
Administration,  DOT.  i 
ACTION:  Final  rule.  ' 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  Pratt  k  Whitney  (PW)  )T9D 
series  turbofan  engines,  that  requires 
initial  and  repetitive  borescope 
inspections  of  high  pressure  turbine 
(HPT)  stage  2  vane  assemblies.  This 
amendment  is  prompted  by  reports  of 
uncontained  engine  feilures.  These 
failures  were  caused  by  distressed  vanes 
inducing  high  vibratory  stress  on  HPT 
stage  2  blades  and  the  lenticular  airseal. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncontained  HPT 
stage  2  blade  fractures  or  lenticular 
airseal  feiliues. 
DATES:  Effective  August  27, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  27, 
1993. 


UMI 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7130; 
fox  (617) 238-7199. 
StiPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  &  Whitaey  (PW) 
JT9D-59A.  -70A.  -7Q,  and  -7Q3 
turbofan  engines,  was  published  in  the 
Federal  Register  on  January  10, 1992 
(57  FR  1126).  That  action  proposed  to 
require  initial  and  repetitive  borescope 
inspections  for  distress  of  the  high 
pressure  turbine  (HPT)  stage  2  vane 
assemblies  in  accordance  with  PW 
Service  Bulletin  (SB)  No.  5667,  Revision 

1.  dated  Seotember  13. 1989. 
Interested  persons  have  been  afforded 

'an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
proposed  rule  does  not  apply  to  second 
stage  HPT  vane  assembUes  configured 
in  accordance  with  PW  SB  No.  5829. 
Revision  4,  dated  November  14, 1990, 
(5829  vanes),  PW  SB  No.  5895.  Revision 

2.  dated  October  16, 1990,  (5895  vanes), 
or  PW  SB  No.  5837,  Revision  1.  dated 
April  10, 1989  (5837  vanes).  The 
commenter  states  that  service 
experience  shows  that  second  stage  HPT 
vane  distress  still  occurs  with  the  5829 
and  5837  vanes,  and  recommends  that 
the  AD  apply  to  the  5829  and  5837 
vanes  as  well.  The  Federal  Aviation 
Administration  (FAA)  concurs.  FAA 
analysis  indicates  that  the  service  life 
and  durability  of  the  5829  and  5837 
vanes  require  the  need  for  repetitive 
borescope  inspections.  The  ceramic 
coated  5895  vanes,  however,  show 
greeter  durability  with  an  improvement 
in  vane  metal  temperatiue  and  vane  life. 
The  manufecturer  has  issued  PW 
Service  Bulletin  No.  5667.  Revision  2. 
dated  June  11, 1992.  which  includes 
5829  and  5837  vanes  in  the  inspection 
program.  The  FAA  has  therefore 


changed  the  AD  to  include  the  5829  and 
5837  vanes,  and  has  increased  the 
number  of  engines  affected  in  the 
economic  analysis  accordingly. 

The  commenter  also  states  that  the 
AD  needs  only  to  address  the  vane 
cluster  assembly  part  numbers  as  these 
numbera  are  tracked  by  operators  when 
HPT  modules  are  built.  The  FAA 
concurs.  The  manufacturer  has  issued 
PW  SB  No.  5667.  Revision  2,  dated  June 
11. 1992.  which  lists  only  the  vane 
cluster  assembly  part  numbers.  The 
FAA  has  changed  the  AD  to  reference 
this  new  revision  of  the  SB. 

One  commenter  mentioned  that  they 
had  been  performing  borescope 
inspections  of  the  second  stage  HPT 
vane  assemblies  for  the  past  three  years 
and  that  only  one  engine  remains  in 
service  with  the  older  second  stage  HPT 
vane  assemblies<^The  commenter  further 
states  that  there  is  no  need  for  an  AD 
since  they  are  already  in  compliance 
with  the  requirements.  This  commenter 
requests  that  the  FAA  perform  an  audit 
to  determine  the  number  of  engines  that 
would  be  affected  by  adoption  of  this 
AD.  If  there  are  relatively  few  engines 
affected,  and  the  operators  of  such 
engines  are  already  performing 
inspections  and  have  plans  to  shortly 
replace  those  second  stage  HPT  vane 
assemblies  with  newer  xmits,  then  an 
AD  should  not  be  issued.  The  FAA  does 
not  agree.  The  FAA  completed  an  audit 
of  the  affected  PW  JT9D  fleet.  The  audit 
indicates  that  approximately  70%  of  the 
world-wide  fleet  has  not  incorporated 
5895  vanes.  This  audit  confirms  the 
need  to  issue  the  AD.  In  addition, 
operators  who  have  already 
incorporated  5895  vanes  on  their 
engines  are  not  required  to  accomplish 
the  inspections  of  this  AD. 

Two  comments  state  that  the  AD 
should  refer  to  the  appropriate  aircraft 
maintenance  manual  instead  of  the  PW 
maintenance  manual  (MM).  The 
comments  state  that  these  PW  MM's  are 
written  for  the  use  by  the  airframe 
manufecturere.  not  operatore.  and  the 
PW  MM's  are  not  readily  available  to 
the  operators.  The  FAA  does  not  agree. 
Aircraft  MM's  are  often  customized  to 
meet  individual  operator's  needs.  These 
operator  specific  aircraft  MM's  may  not 
receive  engineering  review  by  the 
Engine  and  Propeller  Directorate  or 
through  a  PW  Designated  Engineering 
Representative  (DDl).  When  citing  a 
MM  in  an  engine  AD,  the  FAA 
considera  imperative  Engineering 
oversight  of  that  MM  by  the  Directorate, 
or  the  manufacturer's  DER.  Therefore, 
the  AD  will  continue  to  reference  the 
PW  MM.  The  sections  of  the  PW  MM 
referenced  in  the  AD  are  available  either 
through  PW  or  the  FAA. 
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After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safiBty  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
revised  the  estimate  of  economic  impact 
to  reflect  an  increase  in  the  number  of 
engines  affected. 

There  are  approximately  602  PW 
JT9D-59A.  -70A.  -7Q.  and  -7Q3 
turbohn  engines  of  the  affscted  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  125  migines  on  aircraft  of 
U.S.  Registry  will  be  affected  by  this 
AD,  that  the  inspection  will  be 
performed  approximately  6  times 
annually,  the  inspections  will  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AO  on  U.S. 
operators  is  estimated  to  be  $82,500 
annually. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eflects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impHcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjacts  ia  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safiety.  Inccurporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administrati(»  amrads  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
fsllows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continuea  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amwidedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-20  Pratt  ft  Whitnejr:  Amendment  39- 

8645.  Docket  No.  91-ANE-05. 

Applicability:  Pratt  ft  Whibiey  (PW)  JT9I>- 
59A,  -70A,  -7Q,  and  -7Q3  turbofan  engines 
installed  on.  but  not  limited  to  Boeing  747, 
McDonnell  Douglas  DC-10,  and  Airtnn  A300 
aircraft,  in  which  the  following  hi^  preMure 
turbine  (HPT)  stage  2  vane  assemblies. 
identiHed  by  vane  clutter  assembly  part 
numbers,  are  installed:  743772,  774872. 
806272.  807372,  807772, 807072.  and 
808372. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontained  HPT  stage  2  blade 
fractures  or  lenticular  airseal  failures, 
accomplish  the  following: 

(a)  For  engines  that  have  not  incorporated 
the  requirements  of  PW  Service  Bulletin  (SB) 
5566,  Revision  5,  dated  August  10, 1990,  and 
the  requirements  of  PW  SB  5428.  Revision  3. 
dated  March  12, 1984.  borescope  inspect  the 
HPT  stage  2  vanes  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB 
5667,  Revision  2.  dated  June  11, 1992,  and 
in  accordance  with  the  criteria  identified  in 
the  applicable  PW  Maintenance  Manual 
(MM)  listed  in  paragraph  (c)  of  this  AD,  prior 
to  accumulating  1,000  hours  time  in  service 
(TIS)  since  vane  installation,  or  within  the 
next  125  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and  remove 
from  service,  prior  to  further  flight,  second 
stage  turbine  vanes  exhibiting  distress 
beyond  serviceable  limits. 

(b)  For  engines  that  have  incorporated  the 
requirements  of  PW  SB  5566.  Revision  5, 
dated  August  10, 1990.  and  PW  SB  5428, 
Revision  3,  dated  March  12, 1984,  borescope 
inspect  the  HPT  stage  2  vanes  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
SB  5667,  Revision  2.  dated  June  11. 1992, 
and  in  accordance  with  the  criteria  identified 
in  the  applicable  PW  MM  listed  in  paragraph 
(c)  of  this  AD,  prior  to  accamulafing  2,000 
hours  total  part  TIS  since  new  on  the  entire 
set  of  vanes,  or  within  1 ,000  hours  TIS  since 
vane  installation,  or  witliin  the  next  125 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  and  remove  from 
service,  prior  to  further  flight,  second  stage 
turbine  vanes  exhibiting  distress  beyond 
serviceable  limits. 

(c)  Thereafter,  inspect  the  HPT  stage  2 
vanes  in  accordance  with  the  criteria 
identified  in  the  following  PW  MMs,  and 
remove  from  service,  prior  to  fiirther  flight, 
HPT  stage  2  vanes  exhitiiting  distress  beyond 
swioaabie  limits. 


Engine  mod- 

MMpwt 

numbec/Re- 

SectiofVraUe 

wWon  dale 

JT9D-7Qr7Q3 

783777/De- 

72-00-0(y 

cainber 

904A 

25,1999. 

JT90-S9A;- 

TtOTT&AfHi 

72-O0-0(V 

70A 

25.1990. 

606A 

JT90-59A 

793779/ 
SaplMn- 
bar  15, 
1999. 

72-00-00«J6 

(d)  An  alternative  method  of  compliaaca  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manner.  Engine 
Certification  Office.  The  request  should  be 
forwarded  tluough  an  appropriate  FAA 
Principal  Maintenance  Inspector,  wbo  may 
add  comments  and  than  send  it  to  tha 
Manager,  Engine  Certification  OfBce. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  tlie 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
document 


Document 
no. 

Pages 

,«.- 

Dm 

PWS8^to. 
5667. 
Total 
pages: 
6. 

1-6 

Revision 
2. 

June  11. 
1992. 

This  incorporation  by  reference  was 
approved  by  tlie  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  ft  Whitney,  Publications 
Department,  400  Main  Street,  East  Hartford. 
CT  06108.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  bt  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(g)  This  amendment  becomes  effective  on 
August  27, 1993. 

Issued  in  Buriington,  Massachusetts,  on 
July  19, 1993. 

Jack  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  93-17941  Filed  7-27-03;  8  45  am) 
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14CFRP«t39 


«n;A0M-1(MBI 


Conttfwmal  Motors  O-200, 0-aOO,  KV 
TSKM.TSIO-360,  (MO/TSIO-470,  KV 
TSKM.TSlO^GTSlO-620  and  KVTSIO/ 
TSIOL-550  SwfM  ftodprocating 
Engineo 

AOCNCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
annmMits. 


:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
93-10-02  that  was  sent  previously  to  all 
known  U.S.  ownera  and  operators  of 
Teledyne  Continental  Motora  (TCM)  O- 
200. 0-300.  IO/TSIO/LTSIO-360. 0/IO/ 
TSIC)-470. 1(yTSIO/LTSIO/GTSIO-520 
and  lO/TSIO/TSIOL-550  series 
reciprocating  engines  by  individual 
letters.  This  AD  requires  inspection  of 
affected  engines  to  determine  for  each 
cylinder  if  the  valve  retainer  key  is 
missing  or  the  roto  coil,  if  applicable,  is 
mispositicmed;  and  repair  or 
replacement,  if  necessary,  of  those 
cylinden.  This  amendment  is  prompted 
by  a  report  from  TCM  of  an  engine 
shipped  from  the  factory  containing  a 
cylinder  with  a  valve  retainer  key 
missing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  engine 
failure  due  to  a  missing  cylinder  valve 
retainer  key. 

DATES:  Effective  on  August  12. 1993,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-10-02, 
issued  on  May  17. 1993.  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  12, 
1993. 

-  Comments  for  inclusion  in  the  Rules 
Dodcet  must  be  received  on  or  before 
September  27. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-28. 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motora,  P.O.  Box  90, 
Mobile,  AL  36601;  telephone  (205)  438- 
3411  ext.  305,  fax  (205)  438-3411  ext. 
179.  Thb  information  may  be  examined 


at  the  FAA,  New  England  Region,  Office 
of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  BurUngton. 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  njRTNER  MFOMIATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer, 
Propulsion  Branch,  Atlanta  Aircraft 
Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway.  Suite  210C.  Atlanta.  GA 
30349;  telephone  (404)  991-3810;  fax 
(404)  991-3606. 

SUPPLEMENTARY  MFORMATION:  On  May 
17, 1993,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  93-10-02,  applicable  to 
Teledyne  Continental  Motora  (TCM)  O- 
200. 0-300,  IO/TSIO/LTSIO-360. 0/IO/ 
TSIO-47G.  IO/TSIO/LTSIO/GTSIO-520, 
and  IO/TSIO/TSIOL^550  series 
reciprocating  engines  listed  by  serial 
number  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  93-12.  dated  May 
12, 1993,  or  that  contain  cylinder 
assemblies  purchased  from  TCM 
between  July  29, 1992,  and  March  30, 
1993.  That  priority  letter  AD  requires 
inspection  of  affected  engines  to 
determine  for  each  cyhnder  if  the  valve 
retainer  key  is  missing  or  the  roto  coil, 
if  applicable,  is  mispositioned;  and 
repair  or  replacement,  if  necessary,  of 
those  cylinden.  That  action  was 
prompted  by  a  report  from  TCM  of  an 
engine  shipp>ed  from  the  factory 
containing  a  cylinder  with  a  valve 
retainer  key  missing.  There  has  been 
one  additional  report  from  an  operator 
of  an  engine  failiue  resulting  from  a 
cylinder  with  a  missing  valve  retainer 
key.  There  were  2,786  engines  shipped 
from  the  factory  between  July  29, 1992, 
and  March  30, 1993,  that  may  be 
missing  valve  retainer  keys,  as  well  as 
an  unspecified  number  of  individual 
cylinder  assemblies.  On  certain  engine 
models,  a  missing  valve  retainer  key 
may  be  indicated  by  a  mispositioned 
roto  coil.  A  missing  valve  retainer  key 
on  either  the  intake  or  exhaust  valve 
will  result  in  complete  engine  failure  in 
a  very  short  timeframe.  The  FAA  has 
determined  that  cylindera  that  operate 
normally  for  25  houn  time  in  service 
(TIS)  after  new,  rebuild,  or  overhaul  do 
not  have  missing  valve  retainer  keys, 
and  therefore  need  not  be  inspected. 
This  condition,  if  not  corrected,  could 
result  in  an  engine  failure  due  to  a 
missing  cylinder  valve  retainer  key. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  No.  93-12, 
dated  May  12, 1993,  that  lists  affected 
engines  by  serial  number  and  describes 
procedures  for  inspection  of  cylindera  to 


determine  if  the  valve  retainer  key  is 
missing  or  the  roto  coil,  if  applicable,  is 
mispositioned. 

Since  the  tmsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  93-10-02 
to  prevent  an  engine  failure  due  to  a 
missing  cylinder  valve  retainer  key.  The 
AD  requires  inspection  of  affected 
engines  to  determine  for  each  cylinder 
if  Uie  valve  retainer  key  is  missing  or  the 
roto  coil,  if  applicable,  is  mispositioned; 
and  repair  or  replacement,  if  necessary, 
of  those  cylindera.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letter  issued  on  May  17, 1993,  to  all 
known  U.S.  ownera  and  operatora  of 
engines.  Tliese  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  R^ulations  (FAR)  to  make  it 
effective  to  all  peraons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  peraons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  neea  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  v 
will  be  filed 


PART39-A] 
DIRECTIVES 


UMI 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-28."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
hot  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vidth  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  vyill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi^m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  C3=R  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


139.13    CAmended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-10-02  Telfldync  Continental  Moton: 

Amendment  39-8603.  Docket  93-ANB- 
28. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  O-20G,  O-300,  lO/TSIO/ 
LTSIO-360,  O/IO/TSIO-470,  lO/TSIO/ 
LTSIO/GTSIO-520.  and  IO/TSIO/TSIOL-550 
series  reciprocating  engines  listed  by  serial 
number  in  TCM  Mandatory  Service  Bulletin 
(MSB)  No.  93-12,  dated  May  12, 1993.  or  that 
contain  cylinder  assemblies  purchased  from 
TCM  between  )uly  29, 1992,  and  March  30, 
1993;  installed  on  but  not  limited  to:  Aeronca 
Models  15AC  and  Si  SAC;  American 
Champion  (Bellanca)  Models  7ACA  and  402; 
Beagle  Model  206S;  Beech  Models  Debonaire, 
Bonanza,  and  Baron;  Bellanca  Models  14-19. 
14-19-2, 14-19-3, 14-19-3A,  17-30. 17-31, 
and  17-31TC;  Cessna  Models  150, 170, 172. 
ISO,  182, 185, 188,  205,  206,  207,  210,  303, 
310.  320,  335,  336,  337,  340,  401, 402,  404, 
414, 421,  and  T41;  Aero  Commander  Models 
200,  500,  and  685;  Champion  Models  Citabria 
and  Lancer;  Maule  Models  Bee  Dee  M-4,  M- 
4,  M-4C,  M-4S,  M-4T,  M-4-210.  M-4-210C. 
M-4-210S,  M-4-210T,  and  M-5-210C; 
Mooney  Models  231  and  252;  Navion  series: 
Piper  Models  Arrow,  Seneca,  and  PA46- 
310P;  and  Taylorcraft  Model  F-19  aircraft. 

Compliance:  Required  prior  to  further 
flight,  imless  previously  accomplished. 

To  prevent  an  engine  &ilure  due  to  a 
missing  cylinder  valve  retainer  key, 
accomplish  the  following: 

(a)  For  engines  that  have  less  than  25  hours 
time  in  service  (TIS),  or  imknown  TIS,  on  the 
effective  date  of  the  AD  since  new,  rebuild, 
or  factory  overhaul,  visually  inspect  each 
cylinder  to  detennine  if  both  valve  retainer 
keys  are  in  place  on  each  valve,  and  if  the 
roto  coil,  if  applicable,  is  properly 
positioned,  in  accordance  with  TCM  MSB 
No.  93-12,  dated  May  12, 1993. 

Note:  Certain  TCM  engine  models  do  not 
incorporate  roto  coils  in  the  valve  assembly. 

(1)  If  a  valve  retainer  key  is  missing,  or  if 
a  roto  coil,  if  applicable,  is  mispositioned. 
repair  or  replace  the  cylinder,  as  necessary, 
in  accordance  with  the  applicable  TCM 
Overhaul  Manual. 

(2)  If  the  valve  retainer  keys  are  in  place, 
and  the  roto  coil,  if  applicable,  is  correctly 
positioned,  return  engine  to  service  in 
accordance  with  TCM  MSB  No.  93-12,  dated 
May  12, 1993. 

(b)  For  engines  with  individually  installed 
new  service  or  chrome  plated  cylinder 
assemblies  purchased  from  TCM  between 
July  29, 1992,  and  March  30, 1993,  that  have 
less  than  25  hours  TIS  on  the  effective  date 
of  this  AD  since  installation  of  any 
cylinder(s),  visually  inspect  each  new  service 
or  chrome  plated  cylinder,  and  repair  or 
replace  the  cylinder,  as  necessary,  in 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  Uninstalled  cylinder  assemblies 
purchased  from  TCM  between  July  29, 1992, 
and  March  30, 1993,  must  be  inspected  and 
repaired,  as  necessary,  in  accordance  with 
paragraph  (a)  of  this  AD  prior  to  installation 
on  an  engine. 


(d)  For  engines  that  have  25  hours  or  more 
TIS  on  the  effective  date  of  this  AD,  since 
new,  rebuild,  or  factory  overhaul,  no 
inspection  is  required. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Caitification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  tend  it  to  the  Manager, 
Atlanta  Aircraft  Certification  OfRce. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(f)  The  inspections  shall  be  done  in 
accordance  writh  the  foUowring  service 
bulletin: 


Document 
no. 

Pages 

ReviskMi 

Date 

TCM  MSB 
No.  93-12. 
Toltf 
Daoes' 
7. 

1-7 

Original... 

May  12. 
1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frtim  Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601;  telephone  (205)  436- 
3411  ext.  305,  fax  (205)  438-3411  ext.  179. 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
August  12. 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  93-10-02, 
issued  May  17, 1993,  which  contained  tlie 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  17, 1993. 

Michael  H.  Borfita, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-17942  Filed  7-27-93;  8:45  am] 
MUMQ  COM  4t10-1S-P 


14  CFR  Part  97 

[Ooclwt  No.  27359;  Amdt  No.  ISSS] 

Standard  Instrument  Approach 
Proceduraa;  MIscelianaous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
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(SIAPt)  far  operatioDS  at  cartain 
airports.  Thaae  fagulatoiv  actions  are 
needed  because  ol  the  edoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  Nati(»ia]  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  trafBc 
requirements.  These  changes  are 
designed  to  provide  safe  and  eCBdent 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affocted 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Raster 
on  December  31. 1980,  and  reapproved 
as  of  Janiiary  1. 1982. 
AOCMESSES:  Availability  of  matters 
incorpwated  by  referoice  in  the 
amendment  is  as  follows: 

For  Examinatioz^— 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Bxiilding.  800 
Independence  Avmue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affscted  airport  is 
locsted;  or 

2.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  OfiBce  of  the 
region  in  which  the  afiiscted  airport  is 
located. 

By  Subscription—  ' 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Paul 
).  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  MF0RMAT10N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  sxispends,  or 
revtdcaa  Stmdard  Instrument  Approech 
Procedures  (SIAPs).  The  complete 
regulatory  deecription  of  each  SIAP  is 


contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piutJiase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fmther. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Som9 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Ainnen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  "nie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "ma)or 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sul^ects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  referwice.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  July  16, 1993. 
lliomu  C  Accaridi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effisctive  at  0901 UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD INSTRUMEHT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 13S4(8). 
1421  and  1510;  49  U.S.C  106(g}  (Revised 
Pub.  L  97-449,  January  12, 1983);  and  14 
CFR  11.49(bX2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
IDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  September  16. 1993 

Dodge  aty,  KS,  Dodge  Qty  Regional.  VOR 

RWY  14,  Amdt.  17 
Dodge  Qty,  KS,  Dodge  aty  Regional,  ILS 

RWY  14,  Amdt.  1 
Tangier,  VA,  Tangier  Island,  VOR/DME  RWY 

2.  Grig. 
Tangier,  VA,  Tangier  Island,  VOR/DME  RWY 

2,  Amdt.  6,  Cancelled 

*  *  •Effective August  19. 1993 

Goodland.  KS,  Renner  Field  (Goodland 
Muni),  RNAV  RWY  12,  Amdt.  4,  Cancelled 

Santa  Fe,  NM,  Santa  Fe  County  Muni,  VOR 
RWY  33,  Amdt.  7 


I    ir^l      ea     KT^     14<1     /    1A/a<1. 


1004    /  Qiilaa   and   PomilAtinna 
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ioiul,ILS 

)R/DMERWY 

)R/DMERWY 


Santa  Fe  NM,  Santa  Pe  County  Muni,  VOR/ 

DME-A.  Orig. 
Santa  Fe,  NM.  Santa  Fe  County  Muni,  NDB 

RWY  2.  Amdt.  3 
Santa  Fe,  NW,  Santa  Fe  County  Muni,  ILS 

RWY  2.  Amdt.  3 
Dickinson,  ND,  Dickinson  Muni.  NDB  RWY 

32.  Orig. 
Dickinson,  ND,  Dickinson  Muni,  ILS  RWY 

32.  Orig. 
Dickinson.  ND,  Dickinson  Muni,  ILS/DME 

RWY  32.  Amdt.  3,  Cancelled 
East  Stroudsburg,  PA  Birchwood-Pocono 

Airpark,  VOR/DME  RW  Y  32,  Amdt  3 

Cancelled 
Gordonsville,  VA  Gordonsville  Muni.  VOR- 

A.  Amdt.  2.  Cancelled 

•  •  *  Effective  July  6. 1993 

Gallatin,  TN,  Sumner  County  Regional. 
RADAR-1,  Amdt.  3 

[PR  Doc.  93-17971  Piled  7-27-93;  8:45  am] 
BUXINO  COM  4t1»-1>-M 


14CFRPart97 

[DockM  No.  27360;  Amdt  No.  1556] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occiuring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  aHiacted  airports. 
t)ATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  6e 
obtained  from: 

1.  FAA  Public  Inauiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  EX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  and  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FIXyTemporary 
(FDC/T)  NOTAMs  is  of  such  duraUon  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAM  have  been  cancelled.  The  FDC/ 
P  NOTAMs  for  the  SIAPS  contained  in 
this  amendment  are  based  on  the 
criteria  contained  in  the  U.S.  Standard 
for  Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPs  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  it 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
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numbor  of  small  entities  under  the 
critwia  of  the  Regulatory  Flexibility  Act. 

Ltat  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrument. 
Incorporation  by  refiarence. 

lasuad  in  Wuhington.  DC  on  July  16. 1993. 
TkMMCAccardi. 
Dtactor.  FU^t  Standards  Sarrtu. 

AdoptioB  of  the  Amendmant 

Accordingly,  pursuant  to  the 
authority  delated  to  me.  Part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  fw  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 13S4(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 


L.  97-449.  January  12. 1983):  and  14  CFR 
11.49(bK2^ 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR.  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG.  LOC/DME, 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NOB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  $  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
(X>PTER  SIAPs,  identified  as  follows: 


NFDC  TRANSMITTAL  LETTER 


oeMem 
ocni/n 


06/16«3 
06/16A3 
06/17/93 
0601/93 

06/21/93 

06/22/8i 

oemna 

06/25/93 
06/25/93 
0605/93 

osaun 

0609/93 
07/02/93 
07/02/03 

07/0^93 

07/Oe/B3 
07/0e«3 
07/02/93 
07/02/93 
07/02/03 
07/02/03 
07102/93 
07/02/93 
07/02/03 
07/13/93 


OK 
WV 


lA 
VT 
TN 
MS 

MS 

CA 
MS 

SO 

so 

SO 
NH 


FL 
GA 

GA 

QA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
MO 
lA 


Oly 


Aitport 

Henryetta  Muni  — 

Benedum ~. 

Fort  Dodge  Regional 

Ed«vanl  F.  Knapp 

Memptiis  ind  

Hardy-Anders    Field    Natchez- 

/^dama  County. 
Hardy-Anders    Field    Natchez- 

/mams  County. 

San  Francisco  IntI 

Hardy-Anders    Field    Natchez- 

/tetams  County. 

I  INIUII  TT99U • ••••••• 

I  Mion  mmk] «•••••••••••«>•••••«•«••• 

Hilon  Head 

Pease  Iniemational/Tradeport  .... 

Sfcyhaven ..... 

Craig  Muni  

The  WIMwn  B.  HartsAeld  Atlanta 

Intl. 
The  WiMam  B.  HailslMd  AllaniB 

kitl. 

Glynoo  Jetport 

Giynoo  Jelpoit  
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Pwts  1500  and  1505 

ExMnpUon  of  Video  Gmdm  From 
Roquiramonls  for  Eloctrically  Operated 
Toy  or  Other  ElectrleeWy  Operated 
Artidea  Inlertded  for  Uae  by  Children 

AQfNCr:  Consumer  Product  Safety 
Commission. 


ACTION:  Final  rule. 
SUMM/urr:  The  Commission  exempts 
video  games  from  its  safety  regulations 
for  electrically-operated  toys  and  other 
electrically-operated  articles  intended 
for  use  by  children.  Video  games  are 
exempted  because  application  of  the 
regulations  to  video  games  would  be 
imlikely  to  reduce  future  injuries  to 
diildren.  Further,  compliance  with  the 
regulations  would  cause  testing, 
recordkeeping,  and  labeling  costs. 
EFFECTIVE  DATE:  This  change  is  effective 
August  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Krivda,  Division  of  Regulatory 


Management,  Office  of  Compliance  and 
Enforcement.  Consumer  Prcduct  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0400. 

SUPPLEMENTARY  MFORUATION: 
I.  Background 

A.  Electrically-Operated  Toys 

The  Consumer  Product  Safety 
Commission  ("Commission"  or  "CPSC") 
administers  the  Federal  Hazardous 
Substances  Act  ("FHSA").  15  U.S.C. 
1261-1277.  Before  the  Commission  was 
created,  the  FHSA  was  administered  by 
the  Food  and  Drug  Administration 
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("FDA").  In  1972.  the  FDA  proposed 
'  safety  regulations  luider  the  FHSA  for 
electrically-operated  toys  and  other 
electrically-operated  articles  intended 
for  use  by  children.  In  1973,  the  FDA 
issued  these  regulations,  and  the 
Commission  later  republished  them  in 
the  Code  of  Federal  Regulations  at  16 
CFR  1500.18(b)(1)  and  part  1505.  38  FR 
6138  (March  7, 1973)  and  38  FR  27032 
(Sept.  27, 1973). 

Tne  regulations  for  electrically- 
operated  toys  apply  to  "any  toj^,  game, 
or  other  article  designed,  labeled, 
advertised,  or  otherwise  intended  for 
use  by  children  which  is  intended  to  be 
powered  by  electrical  current  firom 
nominal  120  volt  (110-125  V.)  branch 
circuits."  16  CFR  1505.1(a)(1).  They  do 
not  apply  to  components  powered  by 
circuits  of  30  volts  rms  (42.4  volts  peak) 
or  less,  or  to  articles  designed  primarily 
for  use  by  adults  that  may  be  used 
incidentally  by  children.  Id. 

The  Commission's  regulations  for 
electrically-operated  toys  contain 
requirements  for  labeling, 
manufacturing,  electrical  design  and 
construction,  performance,  and 
maximum  acceptable  temperatures  for 
surfaces  and  materials.  If  any  toy  or 
other  children's  article  fails  to  meet  a 
regulatory  requirement,  it  is  a  "banned 
hazardous  substance"  under  the  FHSA. 
15  U.S.C.  1261(q)(l)(A). 

B.  Application  to  Video  Games  of  the 
Regulations  for  Electrically-Operated 
Toys 

In  1972.  the  Electronic  Industries 
Association's  Consumer  Electronics 
Group  ("EIAyCEG")  asked  FDA  for  an 
interpretation  of  the  proposed 
regulations  for  electrically-operated  toys 
as  they  applied  to  consumer  electronic 
eqtiipment  (February  17, 1972,  letter 
from  J.  Edward  Day,  Esq.).  FDA's 
Deputy  Commissioner  responded  that  "I 
should  like  to  assure  you  that  the 
proposal ...  is  not  intended  to  apply 
to  television  and  radio  receivers, 
phonographs,  tape  equipmertt.  and 
audio  components"  (March  2. 1972. 
letter  from  FDA  Deputy  Commissioner 
James  D.  Grant).  However,  FDA 
indicated  that  the  rule  would  apply  to 
record  players  intended  specifically  for 
use  by  small  children.  Id. 

Since  the  early  1970'8,  a  wide  variety 
of  video  games  have  been  marketed.  In 
1982,  the  Conunission's  compliance 
staff  decided  that  the  regulations  for 
electrically-operated  toys  applied  to 
video  games  and  informed  certain  video 
game  manubcturers  of  this 
determination.  The  EIA/CEG  and  some 
manufacturers  disagreed  with  that 
decision,  and  the  industry  made  plans 
to  petition  the  Commission  for  an 


exemption  from  the  regulations.  The 

compliance  staH  decided  informally  not 
to  enforce  the  regiilations  against  video 
games  while  sudh  a  petition  was  under 
consideration. 

C.  EIA/CEG  Petition  for  an  Exemption 
for  Video  Games 

On  December  21, 1983,  EIA/CEG 
submitted  its  petition  (docketed  by  the 
Commission  as  petition  HP  84-1).  The 
petition  made  the  following  points: 

1.  Most  video  games  are  designed  for 
teenagers  and  adults. 

2.  Application  of  the  regulations  for 
electrically-operated  toys  to  video 
games  raises  insurmoimtable 
definitional  problems. 

3.  Video  game  safety  is  already 
assured. 

4.  The  regulations  burden 
manufacturers  with  recordkeeping, 
testing,  and  labeling  reqmrements. 

5.  Commission  policy  would  be 
served  by  excluding  video  games  from 
the  regulations. 

Despite  its  request  for  an  exemption, 
the  EIA/CEG  did  not  concede  that  video 
games  actually  fall  within  the  scope  of 
the  regulations.  The  petition  asserted 
that  the  regulations  were  never  intended 
to  cover  electronic  video  games  because 

(a)  such  games  do  not  fall  within  the 
traditional  scope  of  the  regulations  and 

(b)  they  are  like  televisions  and  other 
home  entertainment  devices  that  FDA 
had  indicated  were  not  subject  to  the 
regulations  for  electrically-operated 
toys. 

D.  Commission  Action  on  the  Petition 

For  reasons  discussed  below,  the 
Commission  preliminarily  found  that 
many  video  games  fall  within  the 
FHSA's  definition  of  toys  and  other 
articles  intended  for  use  by  children,  as 
well  as  within  the  scopw  of  the 
Commission's  regulations  for 
electrically-operated  toys.  15  U.S.C 
1261(f)(1)(D);  16  CFR  part  1505. 
However,  the  Commission  preHminarily 
concluded  that  video  games  present  a 
small  risk  of  injury  to  children,  and 
application  of  the  regulations  to  video 
games  would  be  unlikely  to  reduce 
future  injiiries  to  children.  Further, 
compliance  with  the  regulations  for 
electrically-operated  toys  would  involve 
testing,  recordkeeping,  and  labeling 
costs  for  manufacturers.  Therefore,  the 
Commission  granted  petition  HP  84-1 
and  issued  proposed  changes  to  the 
regulations  for  electrically-operated  toys 
that  would  generically  exclude  video 
games.  57  FR  46349  (October  8. 1992). 


n.  IntnpraUtion  of  the  Applicability  to 
Video  GamH  of  the  R^atioM  fior 
Elactrically-Operatwl  Toys 

Video  games  as  a  product  group  are 
difficult  to  define,  Init,  for  the  purposes 
of  this  exemption,  the  term  video  games 
refars  to  video  game  hardware  systems, 
which  consist  of  games  which  produce 
a  dynamic  video  image  and  which  have 
some  way  to  control  movement  of 
portions  of  the  video  image.  The  image 
may  be  produced  on  a  specially 
manufactured  viewing  screen  or,  by  the 
use  of  cables  or  remote  controls,  on  a 
television  set.  The  term  includes  only 
hardware  systems  (the  console,  cables, 
and  controls):  nonelectrical  software 
systems  (the  video  game  cartridges)  are 
not  included,  although  software  systems 
are  required  in  order  to  operate  the 
games. 

The  Commission  concludes  that  video 
games,  as  defined  above,  are  products 
intended  for  use  by  children,  as  that 
term  is  used  in  section  2(f)(1)(D)  of  the 
FHSA,  and  are  thus  subject  to  the 
electrically-operated  toy  regulation  if 
they  are  powered  by  current  from 
nominal  120  volts  branch  ciroiits.  A 
U.S.  Court  of  Appeals  held  that  the 
determination  of  such  intent  "is  vested 
in  the  soimd  discretion  of  the 
Commission."  Foresferv.  CPSC,  559 
F.2d  774  (D.C.  Or.  1977). 

The  fact  that  a  children's  product  is 
also  used  by  adults  does  not  mean  that 
the  product  is  not  intended  for  use  by 
children  under  §  2(f)(1)(D).  The  Forester 
case  was  a  challenge  to  tiM 
Commission's  regulation  of  bicycles 
under  the  FHSA.  Before  issuing  the 
regulation,  the  Commission  had  found 
that  a  large  percentage  of  bicycles  were 
of  types  that  were  used  by  adults, 
children,  and  adolescents,  and  that 
there  was  no  precise  way  of 
distinguishing  between  the  ones 
intended  exclusively  for  adults  and 
those  intended  for  children  as  well  as 
adults.  39  FR  26100  (1974).  The  Court 
upheld  the  bicycle  regulation,  refusing 
to  find  that  the  Conunission  "abused  its 
discretion  or  acted  contrary  to  law  in 
determining  that  all  bicycles  except 
those  excluded  from  the  regulation  are 
'intended  for  use  by  children.'"  Forester 
at  786. 

In  a  more  recent  case,  a  Court 
considered  FHSA  jurisdiction  over  lawn 
darts.  First  National  Bank  ofDwight  v. 
Begent  Sports  Corp.,  803  F.2d  1431  (7th 
Cir.  1986).  The  Court  stated  that  sports 
equipment  intended  for  the  use  of 
children  falls  within  the  statutory 
definition. 

Under  these  principles,  the 
Commission  concludes  that  video 
games,  as  a  product  class,  are  intended 
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for  use  by  childi«i  «nd  bll  within  the 
meaning  of  the  FHSA  term  "toy  or  other 
article  intended  for  use  by  children." 
Based  on  such  objective  foctors  as 
advertising.  mariMting.  and  use  patterns 
for  these  products,  the  Commission 
concludes  that  \ise  of  video  games  by 
children  is  reasonably  foreseeable  and 
that  video  games  are  therefore  intended 
for  use  by  children.  See  U.S.  v.  Aiiicles 
of  Banned  Hazardous  Substances 
Consisting  of  1030  Cross  (More  or  Less) 
of  Baby  Rattles,  614  F.  Supp.  226.  231 
{E.D.N.Y.  1985);  U.S.  v.  Focht,  882  F.2d 
55  (3rd  Cir.  1989). 

The  Commission  also  concluded  that 
most  video  games  are  the  types  of 
electrically-operated  toys  or  articles 
intended  ror  use  by  children  that  are 
within  the  scope  of  the  regulation  since 
they  are  intended  to  be  powored  from 
nominal  120  volt  branch  circuits.  Video 
games  that  can  be  powered  only  by 
batteries  are  not  airrently  subject  to  the 
regulation. 

Only  video  games  as  described  above 
are  being  exempted.  However,  the 
Commission  notes  that  a  product  is  not 
covered  by  the  regulation  in  the  first 
place  unless  it  is  a  "toy  or  other  article 
intended  for  use  by  children"  as  that 
term  is  used  in  section  2(n(l)(D)  of  the 
FHSA.  15  U.S.C.  1261(f)(1)(D).  Many 
nome  computers,  for  example,  are  not 
specifically  adapted  for  use  by  children, 
and  are  thus  not  subject  to  the 
regulation  for  electrically-operated  toys. 
For  example,  a  home  computer  whose 
ability  to  function  as  a  video  game  is 
incidental  to  other  functions  it  can 
perform,  which  does  not  contain 
features  intended  to  make  the  computer 
especially  suitable  for  children,  and 
which  is  not  marketed  as  being 
especially  advantageous  for  use  by 
children  may  not  be  considered  to  be 
intended  for  use  by  children.  In  any 
event,  such  home  computers  would 
seem  to  fall  within  the  intent  of  FDA's 
earlier  interpretation  that  TV  sets  and 
other  articles  intended  for  the  use  of 
adults,  but  that  are  also  used  by 
children,  are  not  within  the  scope  of  the 
regulation.  The  Commission  sees  no 
reason  why  this  earlier  interpretation  by 
FDA  should  be  changed.        I 

m.  EActa  of  Applying  the  Regulations 
for  Electrically-Operated  Toys  to  Video 
Games 

The  Commission's  Directorate  for 
Epidemiology  has  reports  of  36' 
incidents  from  January  1, 1983,  through 
December  31, 1992,  that  may  be  related 
to  the  electrical  aspects  of  products 
subject  to  this  petition.  Thirty-three  of 
these  incidents  involved  fires.  Of  these 
33  fire  incidents,  7  reports  indicated 
that  the  fire  was  caused  by  either  the 


video  game  or  a  television  set,  5  reports 
dted  ^ort  circuits,  11  cited  the 
transformer  or  the  AC  adapter,  1  an 
overload  in  the  AC  circuit,  and  2  an 
overload  of  a  video  computer  game.  The 
remaining  seven  fire  incidents  were 
categorized  as  involving  video  games, 
but  the  specific  cause  was  not  reported. 
The  three  remaining  non-fire  electrical 
incidents  consisted  of  two  incidents  of 
electrical  shock  and  one  incident  of 
plug  failure. 

There  were  5  deaths  and  10  injivies 
associated  with  the  36  reported 
incidents.  One  of  the  fire  incidents 
resulted  in  four  fatalities,  but  the  exact- 
involvement  of  the  video  game  as  a  fire 
source  was  not  established  in  that  case. 
The  other  death  occurred  in  a  house  fire 
started  when  an  electrical  adapter  for  a 
video  game  overheated  while  it  was 
plugged  into  an  electrical  outlet. 

Electronic  video  games  are  currently 
designed  and  tested  to  an  existing 
voluntary  standard  (UL  961,  Hobby  and 
Sports  Equipment).  The  Commission's 
Engineering  Staff  compared  the 
Commission's  regulations  for 
electrically-operated  toys  with  UL  961 
to  determine  how  effective  each 
standard  is  in  addressing  electrical  and 
thermal  hazards  associated  with  video 
games. 

The  Commission  concludes  that, 
despite  differences  in  the  requirements 
for  video  games  in  the  CPSC  regulation 
and  the  UL  standard,  there  would  not  be 
a  significant  decrease  in  the  risk  of 
injury  to  children  if  the  Commission 
enforced  its  regulation.  The  staff  was 
unable  to  conclude  from  the  36  reports 
of  incidents  involving  video  games  that 
any  of  these  incidents  would  have  been 
prevented  had  the  games  complied  with 
all  the  requirements  of  the  CPSC 
regulation  for  electrically-operated  toys 
rather  than  only  with  the  UL  standard. 
Although  the  CPSC  regulations  do 
contain  more  stringent  requirements  in 
some  areas,  these  deal  with  accessibility 
to  electrically-Uve  paris,  labeling,  and 
excessive  siirface  temperatures  in 
normal  operation  (to  protect  against 
bums,  not  against  fires  caused  by 
failures  or  defects,  which  are  addressed 
by  the  UL  standard).  None  of  the  risks 
addressed  by  the  CPSC  standard  but  not 
the  UL  standard  was  found  to  be 
involved  in  the  36  known  incidents, 
most  of  which  were  reported  as  fires. 

If  the  regulations  for  electrically- 
operated  toys  were  applied  to  video 
games,  industry  would  incur  a  number 
of  costs.  These  would  include  testing 
each  model  for  compliance,  keeping 
records  of  such  testing,  maintaining  the 
records  for  three  years,  and  labeling  the 
games'  packaging  and  transformers. 


IV.  Regulatory  Analysis 

When  issuing  requirements  under  the 
FHSA,  the  Commission  is  required  to 
develop  a  final  regulatory  analysis 
containing  a  discussion  of  various 
factors,  including  a  description  of  the 
potential  benefits  and  potential  costs  of 
the  regulation  (including  any  benefits  or 
costs  that  cannot  be  quantified  in 
monetary  terms),  an  identification  of 
those  likely  to  receive  the  benefits  and 
bear  the  costs,  and  a  description  of  any 
reasonable  alternatives  to  the  regulation, 
together  with  a  summary  description  of 
their  potential  costs  and  benefits  and 
brief  explanation  why  such  alternatives 
Mrere  not  chosen.  Although  these 
findings  do  not  apply  to  rules  granting 
exemptions  from  preexisting 
requirements,  a  discussion  of  these 
topics  is  given  below.  (See  Section  VH 
below  concerning  appropriate 
rulemaking  procedure  for  exemptions.) 

A.  Costs  and  Benefits  of  the  Exemption 

Costs.  Potential  costs  of  exempting 
electronic  video  games  from  the  current 
regulation,  if  any,  will  be  borne  by 
purchasing  consumers,  and  their 
families,  friends,  and  neighbors.  The 
potential  costs  consist  of  the  possibility 
that  futiue  injuries,  deaths,  or  property 
damage  will  be  associated  with  games 
that  did  not  comply  with  the  current 
regulation's  requirements  and  that  such 
injuries  and  deaths  would  have  been 
prevented  if  the  games  had  complied 
with  the  regulations.  The  Commission  is 
aware  of  33  fire  incidents  that  occurred 
during  the  period  &t}m  January  1, 1983, 
to  December  31, 1992,  that  may  have 
been  related  to  the  electrical  aspects  of 
products  that  will  be  subject  to  this 
exemption.  In  most  of  these  cases,  the 
available  information  does  not  permit  a 
determination  of  whether  a  video  game 
was  responsible  for  the  fire.  The 
Commission's  Engineering  Sciences 
staff  concluded  that  "(a)  review  of 
incidents  associated  with  video  games 
did  not  reveal  any  that  would  have  been 
prevented  had  the  games  been 
manufactured  in  accordance  with  the 
requirements  of  the  Federal  regulation 
16  CFR  part  1505."  At  the  end  of  1992, 
there  were  an  estimated  45-50  million 
video  games  in  use.  Video  games  are 
found  in  an  estimated  50  percent  of  U.S. 
households.  The  current  market  is 
dominated  by  two  firms,  one  of  which 
accounts  for  nearly  70  percent  of  total 
sales. 

Costs  may  also  be  incurred  if  futiu* 
sales  of  video  games  included  imits 
which  were  significantly  more 
hazardous  than  those  marketed  over  the 
last  decade.  However,  there  is  no 
information  to  suggest  that  future 
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entrants  will  market  poorer  quality 
hardware  in  order  to  obtain  a  price 
advantage,  and  the  cost  of  hardware  is 
not  the  primary  determinant  of  demand. 
The  current  market  leaders  rrached 
their  market  dominance  through  the 
marketing  of  popular  game  cartridges 
that  are  compatible  only  with  their  own 
hardware.  Purchase  decisions  appear  to 
be  driven  by  the  amount  and  popularity 
of  the  games'  software,  rather  by  than 
theprice  of  the  hardware  systems. 

Tne  Commission's  staff  estimates  that 
the  number  of  "second-generation"  (8- 
bit)  video  games  in  use  has  reached  a  40 
percent  saturation  of  U.S.  Homes.  Trade 
sources  indicate  that  this  segment  of  the 
video  game  maricet  is  not  expected  to 
increase  signiHcantly,  and  these  games 
are  directed  most  heavily  (through 
advertising  and  software  content)  at 
those  households  with  members  aged  8- 
15.  Second-generation  systems  also  see 
considerable  use  outside  the  target 

Eopulation.  Future  Increases  in 
ouseholds  owning  video  games  are 
expected  to  come  from  "third- 
generation"  (16-bit)  and  "fourth- 
generation"  {24-bit)  systems,  which 
currently  are  primarily  targeted  at 
consumers  over  15  years  of  age.  An 
estimated  15  percent  of  U.  S. 
households  had  a  third-generation 
system  at  the  end  of  1992. 

Based  on  available  epidemiological, 
and  engineering  information,  the  CPSC 
staff  expects  no  potential  injuries  or 
deaths  to  be  associated  with  the 
exemption  of  video  games  from  the 
electric-toy  regulations.  Thus,  there  will 
be  no  societal  costs  imposed  by  the 
exemption. 

Benefits.  The  exemption  will  provide 
benefits  to  manufacturers  through  a 
continued  avoidance  of  cost  increases 
associated  with  compliance  with  the 
electric-toy  regulations.  The  future 
purchasers  of  these  products  will  also 
receive  these  benefits  through  the 
avoidance  of  retail  price  increases 
related  to  compliance.  Manufacturers 
and  retailers  will  also  benefit  through 
the  elimination  of  imcertainty  about 
enforcement  of  existing  regulations,  and 
from  clarification  of  the  requirements 
applicable  to  future  product 
development. 

The  imposition  of  the  requirements  of 
16  CFR  part  1505  on  video  games  would 
add  certain  costs  to  their  production.  As 
noted  above,  current  production  is 
designed  and  tested  to  an  existing 
voluntary  standard  (UL  961.  Hobby  and 
Sports  Equipment),  and  there  are 
differences  between  requirements  under 
the  voluntary  UL  standard  and  the 
mandatory  regulations  under  16  CFR 
part  1505.  For  example,  the  mandatory 
regulation  requires  labels  on  both 


packages  and  instrxictional  literature, 
while  the  UL  standard  requires  labeling 
only  on  the  product  itself.  (The  per-unit 
costs  of  increased  labeling,  however,  are 
not  likely  to  be  significant.)  There  are 
also  differences  between  the  two 
standards  in  construction  and 
performance  requirements. 

Trade  sources  indicate  that 
compliance  with  the  CPSC  electric-toy 
regulations  could  require  a  significant 
retooling  of  the  hardware,  and  video 
game  consoles  could  have  to  be 
significantly  changed.  For  instance,  the 
plastic  console  may  require 
reinforcement  in  order  to  meet  the  CPSC 
regulation's  drop  test,  compression  test, 
and  pressure  test  requirements.  Also, 
the  existing  CPSC  regulation  does  not 
allow  detachable  cords,  which  might 
affect  the  portability  of  video  hardware 
systems.  Each  of  these  modifications 
could  entail  design  and  production  cost 
increases. 

Modification  of  the  hardware  also 
could  require  modification  of  the  game 
cartridges.  If  this  occurred,  existing 
machines  might  be  incompatible  with 
future  cartridges,  resulting  in  increased 
costs  to  consumers  wishing  to  compile 
a  library  of  video  games,  or  in  decreased 
utility  for  those  who  are  not  in  a 

Eosition  to  purchase  the  modified 
ardware  and  software.  Such  a  situation 
may  result  in  a  consiuner  rejection  of 
the  concept  of  home  video  games,  as 
occurred  in  the  early  1980's.  This  type 
of  consumer  refection  is  not  similar  to 
consumers  switching  to  third-generation 
systems,  which,  because  of  superior 
visual  quality  and  graphics,  provide  a 
more  desirable  product  to  the  consumer. 

Industry  sources  have  not  indicated 
what  the  expected  per-unit  price 
increase  would  be  if  the  mandatoiy 
standard  were  applied  to  future 
production  of  video  games;  however, 
the  total  cost  to  society  could  be 
substantial  due  to  the  numbers  of  units 
involved.  Over  the  period  1985-92  (the 
period  during  which  ciurent  second- 
generation  video  games  have  been 
marketed),  video  game  hardware  sales 
averaged  about  eight  million  units 
annually  (including  third-generation 
video  games  from  1989-92);  an 
estimated  15  million  units  were  sold  in 
1992,  at  an  average  retail  price  of  about 
$125  each.  If  any  modifications  required 
by  CPSC's  current  regulation  added  only 
a  1  percent  increase  at  retail,  the  annual 
cost  to  consumers  could  be  about  $10 
million  (based  on  average  sales). 

Hand-held  video  games  are  designed 
to  be  used  with  batteries.  Hand-held 
video  games  that  are  not  sold  with  AC 
adapters  are  not  subject  to  the 
regulations  for  electrically-operated  toys 
because  they  operate  on  less  than  30 


volts  rms.  Some  band-held  units, 
however,  are  sold  with  adapters  that 
step  down  the  AC  house  voltage  to  the 
voltage  provided  by  the  batteries.  In  this 
case,  the  AC  adapter  and  the  video 
game's  package  would  be  subject  to  the 
requirements  of  the  electrically-operated 
toy  regulation  because  the  adapter 
operates  off  120  volts. 

Hand-held  units  are  not  included  in 
the  analysis  given  above  because  the 
Commission's  staff  does  not  know  what 
percentage  of  hand-held  units  are 
subject  to  the  regulations  for 
electrically-operated  toys  because  they 
are  sold  with  AC  adapters.  To  the  extent 
such  units  would  need  to  be  changed  if 
the  Commission  were  to  enforce  this 
regulation,  however,  the  annual  costs  to 
consumers  given  above  would  be 
increased.  (An  estimated  five  million 
hand-held  units  were  sold  in  1992,  at  an 
averajge  price  of  about  $90.) 

Industiy  sources  indicate  that 
compliance  with  the  existing  electric- 
toy  regulation  would  also  impose 
additional  recordkeeping,  testing,  and 
labeling  costs  on  manufacturers.  These 
sources  indicate  that  compliance  with 
the  existing  rule  "would  impose 
substantial  burdens  on  manufactums." 
These  costs  would  likely  be  passed  on 
to  purchasers  in  the  form  of  higher 
prices. 

Another  benefit  of  the  exemption, 
considered  by  industry  sources  to  be 
most  significant,  will  be  the  elimination 
of  market  uncertainty  involving  future 
sales  of  these  products.  Recent  products 
have  been  designed  to  be  in  compliance 
with  the  UL  standard.  If  the  more 
stringent  mandatory  standards  are 
applied  (despite  the  lack  of  known 
safety  benefits),  the  product  features 
required  by  such  standards  might  place 
limitations  on  the  innovations  that  can 
be  designed  for  these  products.  The    • 
Commission  is  unable  to  determine  the 
extent  to  which  this  consideration  will 
be  a  significant  benefit  of  the 
exemption.  To  the  extent  it  is,  however, 
withholding  the  exemption  could  have 
an  adverse  effect  on  innovation,  such  as 
the  recent  introduction  of  third-  and 
fourth-generation  systems. 

An  effective  date  as  early  as  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register  will  have  Uttle  or  no 
effect  on  the  quantifiable  costs  and 
benefits  associated  with  this  exemption. 
Manufacturers  and  marketers  will  be 
expected  to  receive  some  benefits 
associated  with  removal  of  market 
uncertainty;  these  benefits  will  accrue  at 
the  time  the  industry  becomes  aware  of 
the  rule,  rather  than  at  the  effective  date. 
Thus,  the  timing  of  the  effective  date  is 
not  likely  to  affmrt  marketers  or 
consumen  of  these  products. 
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B.  Alternatives  to  the  Rule     \ 

As  one  alternative  to  the  exemption, 
the  Commission  could  have  determined 
that  electronic  video  games  should 
comply  with  the  existing  electric-toy 
reguiation.'The  Commission  considered 
this  option  and  decided  to  reject  this 
alternative  because  the  uncertain  level 
of  benefits  accruing  through 
enforcement  may  be  significantly  less 
than  potential  costs  associated  with  this 
option. 

Another  alternative  would  be  for  the 
Commission  to  issue  a  statement  of 
enforcement  policy- stating  that  the 
Commission  would  not  enforce  the 
existing  regulation  as  to  video  games. 
However,  such  a  statement  of  policy 
may  not  assuage  manufacturers' 
concerns  over  continued  future  action 
involving  video  games.  The  resulting 
uncertainty  may  lead  to  market 
disruption  through  postponements  in 
innovation. 

Because  electronic  video  games  are 
currently  designed  and  tested  to  existing 
voluntary  standard  UL  961,  another 
possible  alternative  to  the  exemption  of 
video  games  from  the  present 
mandatory  standard  would  be  to  amend 
the  mandatory  standard  to  be  essentially 
identical  to  the  current  UL  standard. 
This  would  not  be  a  feasible  or  desirable 
alternative  for  two  reasons.  First,  the 
Commission  is  prohibited  by  statute 
from  issuing  a  mandatory  standard  for  a 
product  when  there  is  an  adequate 
applicable  voluntary  standard  for  the 
product  and  there  is  substantial 
compliance  with  such  voluntary 
standard.  FHSA  section  3(i)(2)(A);  15 
U.S.C.  1262(i)(2)(A).  This  appears  to  be 
the  situation  with  respect  to  video 
games  and  UL  961.  Second,  it  is  quicker 
and  more  fisasible  to  revise  a  voluntary 
standard  in  response  to  clianges  in  a 
product's  design  or  use  than  it  is  to 
revise  a  mandatory  standard. 

The  Commission  determined  that  the 
available  feasible  alternatives  may  not 
address  the  concerns  of  the  parties  that 
petitioned  the  Commission  for  an 
exemption.  Further,  potential  future 
hazards  from  video  games  with  design 
or  manufacturing  defects  may  be 
addressed  through  section  lS(c)  of  the 
FHSA.  15  U.S.C.  1274(c),  without 
reliance  on  the  existing  regul^ions  for 
electrically-<i{)erated  toys. 

V.  EaTironmental  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act.  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission's  staff 
pwfonned  a  preliminaiy  assessment  of 


the  environmental  impact  associated 
with  the  rule.  The  assessment  addresses 
the  potential  effects  of  an  exemption  of 
video  games  from  existing  regulations 
for  electrically-operated  toys. 

The  rule  is  not  expected  to  affiact 
preexisting  packaging,  molds,  printed 
circuit  boards,  plastic  stocks, 
production  processes,  or  other  materials 
of  construction  now  in  the  bands  of 
manufacturers.  Thus,  there  will  be  no 
destruction  or  discarding  of  existing 
materials.  Existing  inventories  of 
finished  products,  including  those  at 
retail,  will  not  be  rendered  unusable 
throi^  the  implementation  of  the  rule. 
Further,  inventories  will  not  require 
retrofit  in  order  to  comply  with  the 
exemption. 

The  requirements  of  the  rule  are  not 
expected  to  have  a  significant  effect  on 
the  materials  used  in  production  or 
packaging  of  video  games,  or  on  the 
amount  or  types  of  materials  discarded 
after  the  rule.  Therefore,  the 
Commission  finds  that  no  significant 
environmental  eff^ects  will  result  from 
the  exemption  for  video  games. 

VI.  Final  Regulatory  Flexibility 
Analjrsis 

The  Regulatory  Flexibility  Act  (RFA, 
5  U.S.C.  601-612)  requires  agencies  to 
prepare  a  final  regulatory  flexibility 
analysis  whenever  a  general  notice  of 
proposed  rulemaking  is  required  for  a 
rule.  This  analysis  shall  describe  the 
impact  of  the  rule  on  small  businesses, 
small  organizations,  and  small 
government  jurisdictions.  A  regulatory 
flexibility  analysis  is  not  required, 
however,  where  the  agency  certifies  that 
the  rule  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Since  this  exemption  merely 
formalizes  existing  industry  and 
regulatory  practices  and  does  not  make 
substantial  changes  in  the  Commission's 
enforcement  activities,  it  is  not  likely  to 
have  a  significant  impact  on  small 
businesses  or  other  small  entities. 
Accordingly,  the  Commission  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VII.  Rulemaking  Procedure 

The  Commission's  regulations  for 
electrically-operated  toys  were  issued 
under  the  authority  of  section  2(f)(1)(D) 
of  tiie  FHSA,  15  U.S.C.  1261(f)(1)(D). 
which  includes  within  the  definition  of 
hazardous  substance  "[a]ny  toy  or  other 
article  intended  for  use  by  children 
which  the  [Commission]  by  regulation 
determines,  in  accordance  with  section 
3(e)  of  Itiie  FHSA.  15  U.S.C.  1262(e)). 
presents  an  electrical,  mechanical,  or 


thermal  hazard."  Under  section  3(e)(1), 

15  use.  1262(e)(1).  the  Commission 
may  use  the  notice-and-comment 
procedures  of  5  U.S.C  553  to  determine 
that  a  toy  or  other  article  intended  for 
use  by  children  presents  an  electrical, 
mechanical,  or  thermal  hazard.  The 
Commission  concludes  that  the 
additional  procedures  in  sections  3(0-(i) 
of  the  FHSA  are  intended  to  apply 
where  products  that  previously  could  be 
manufactured  are  being  banned,  and  not 
where,  as  here,  products  are  being 
exempted  from  existing  requirements. 
Sections  3(f)-(i)  provide  for  an  advance 
notice  of  proposed  rulemaking  and 
detailed  findings  designed  to  ensure 
that  the  regulation  is  necessary  to 
reduce  or  eliminate  an  unreasonable 
risk  of  injury.  These  types  of  findings 
are  inappropriate  when  an  exemption  is 
being  considered;  therefore,  only  the 
notice-and-comment  procedures  of  5 
U.S.C.  553  are  being  used  in  this 
rulemaking. 

Vni.  Comments  on  Proposed  Rule 

Two  comments  were  received  on  the 
proposed  rule,  and  they  both  supported 
the  exemption.  One  commenter,  with  no 
identified  afiiliation.  analyzed  the 
information  in  the  proposal  and 
concluded  that  the  costs  of  requiring 
compliance  of  video  games  outweigh 
the  benefits. 

The  other  comment  was  fiY)m  EIA.  It 
reiterated  its  contention  that  video 
games  are  not  subject  to  the  electrically- 
operated -toy  regulation  in  the  first 
place.  This  argument  is  addressed  in 
Section  II  of  this  notice.  Otherwise.  EIA 
agreed  with  the  Commission's  findings  . 
and  data  supporting  the  proposal. 

DC.  Conclusion 

List  of  Subjects 

16  CFR  Part  1500 

Consumer  protection.  Hazardous 
materials.  Hazardous  substances. 
Imports.  Infants  and  children.  Labeling, 
Law  enforcement.  Toys. 

16  CFR  Part  1505 

Consumer  protection.  Electronic 
products.  Infants  and  children.  Toys. 

For  the  reasons  given  above,  the 
Commission  amends  title  16  of  the  Code 
of  Federal  Regulations  as  follows: 

PART150(MAMENDED] 

1.  The  authority  citation  for  part  1500 
is  revised  to  read  as  follows: 
Authority:  IS  U.S.C  1261-1277. 2079. 
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PART  1505-REQUIREMENTS  FOR 
ELECTRICALLY  OPERATED  TOYS  OR 
OTHER  ELECTRICALLY  OPERATED 
ARTICLES  INTENDED  FOR  USE  BY 
CHILDREN 

1.  The  authority  citation  for  part  1505 
is  revised  to  read  as  follows: 

Aatharity:  IS  U.S.C.  1261-1262,  2079. 

11506.1    [AmMKled] 

2.  Section  1505.1(a)(1)  is  amended  by 
removing  the  word  "or"  preceding  the 
word  "articles"  in  the  last  sentence  and 
by  adding  ",  or  video  games"  before  the 
period  in  the  last  sentence. 

3.  Section  1505.1  is  amended  by 
adding  a  new  paragraph  (a)(2)  reading  as 
follows: 

11505.1    DeflnMona. 

(a)*  •  • 

(2)  The  term  video  games  means  video 
game  hardware  systems,  which  are 
games  that  both  produce  a  dynamic 
video  image,  either  on  a  viewing  screen 
that  is  part  of  the  video  game  or. 
through  connecting  cables,  on  a 
television  set,  and  have  some  way  to 
control  the  movement  of  at  least  some 
portion  of  the  video  image. 

Dated:  July  23, 1993. 

Sadye  E.  Dann, 

Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Docmnents 

(Note:  This  list  will  not  be  published  in  the 
Code  of  Federal  Regulations.) 

1.  37  FR 1020  (January  21, 1972). 

2.  38  FR  6138  (March  7, 1973). 

3.  Briefing  package  for  the  Cranmission, 
"Petition  HP  84-1  on  Video  Games."  dated 
August  22, 1988,  with  the  following 
attachments: 

TAB  A.  Utter  from  Gary  J.  Shapiro,  Staff 
Vice  President,  Government  and  Li^ 
Affairs,  Consimier  Electronics  Group, 
Electronic  Industries  Association,  re: 
"Petition  for  Exemption  or  Modification  and 
Request  for  Stay  of  Enforcement  Pending 
Decision  on  Petition,"  dated  December  21, 
1983  (HP  84-1). 

TABB. 

a.  Letter  from  J.  Edward  Day,  Counsel  for 
Consiuner  Electronics  Group  of  the 
Electronics  Industries  Association,  to  James 
D.  Grant,  Deputy  Commissioner,  Food  and 
Drug  Administration,  dated  February  17. 
1972. 

b.  Letter  from  James  D.  Grant,  Deputy 
Commissioner,  Food  and  Drug 
Administration,  to  J.  Edward  Day,  dated 
March  2, 1972. 

TABC 

a.  Memorandum  from  Carolyn  Kennedy, 
Directorate  for  Economic  Analysis,  to  David 
W.  Thome,  Office  of  Program  Management 
and  Budget,  entitled  "Video  Game  Petition, 
HP  84-1,"  dated  June  24, 1988. 

b.  Memonndum  from  Carolyn  Kennedy, 
Directcnrate  for  Economic  Analysis,  to  Carl  W. 


Blechschmidt.  Office  of  Program 
Management  and  Budget,  entitled  "Video 
Games  •  Product  Identification,"  dated 
November  21, 1984. 
TABD. 

a.  Memorandum  from  Debbie  Tinsworth. 
Directorate  for  Epidemiology,  to  David  W. 
Thome,  Office  of  Program  Management  and 
Budget,  entitled  "Video  Game  Petition  (HP 
84-1),"  dated  July  11. 1988. 

b.  Memorandiun  from  William  Rowe, 
Directorate  for  Epidemiology,  to  Carole 
Shelton,  Office  of  Program  Management  and 
Budget,  entitled  "HP  84-1  Video  Games:  EPI 
Review  of  Incidents,"  dated  Felmiary  25. 
1988. 

TAB  E.  Memorandum  from  John  Preston. 
Directorate  for  Engineering  Sciences,  to 
David  W.  Thome,  Office  of  Program 
Management  and  Budget,  entitled  "Petition 
HP  84-1;  Electronic  Video  Games,"  dated  July 
1.1988. 

TAB  F.  Draft  proposed  "Statement  of 
Interpretation  and  Enforcement  Policy  on 
Video  Games." 

4.  Briefing  package  for  the  Commission, 
"Proposed  Exemption  of  Video  Games," 
dated  August  11, 1992,  with  the  following 
attachments: 

TAB  A.  Draft  Federal  Regiatar  noUce, 
"Proposed  Exemption  of  Video  Games." 

TAB  B.  Memorandiun  from  Audrey  E.  J. 
Corley.  EPHA,  to  Ron  L.  Medfrad,  EXHR, 
entitled  "Video  Game  Exemption,"  dated 
October  15, 1991. 

TABC 

a.  Memorandum  from  John  Preston,  ESME, 
to  David  W.  Thome^  EXPB  entitled  "Petition 
HP  84-1  Electronic  Video  Games,"  dated  July 
1, 1988. 

b.  Memorandum  from  John  Preston,  ESME, 
to  David  W.  Thome.  FO.  entitled  "Video 
Games,  Petition  HP  84-1,"  dated  February  18, 
1992. 

TABD. 

a.  Anthony  C  Homan  and  Terrance  R. 
Karels,  Directorate  for  Economic  Analysis, 
"Preliminary  Regulatory  Analyses,  Economic 
and  Environmental  Assessments:  Proposed 
Amendments  to  the  Electrically  Operated 
Toy  Regulation,"  October,  1991. 

b.  Memorandum  from  Anthony  Q  Homan, 
to  Bert  G.  Simson,  EXHR,  entitled  "Market 
Sketch  Update,"  dated  October  16, 1991. 

c.  Memorandum  from  Anthony  C.  Homan, 
EXPA.  to  Elaine  A.  Tyrrell.  EX-P,  entitled 
"Market  Sketch  Home  Video  Games,"  dated 
March  10, 1989. 

5.  Comments  on  the  jnoposed  exemption 
(2). 

6.  "Briefing  Package  -  Exemption  of  Video 
Games,"  David  W.  Thome,  EXHR,  June  29, 
1993,  with  the  following  attachments: 

TAB  A.  Draft  Federal  Register  notice. 

TAB  C.  Memorandum  from  William  Rowe, 
EPHA  to  David  Thome.  FO,  "Video  Games 
Incident  and  Injury  Data,"  May  19, 1993. 

TAB  D.  a.  Memorandum  from  John 
Preston,  ESMT.  to  David  W.  Thome,  FO, 
"Video  Games  Petition,  HP  84-1,"  June  2, 
1993.  b.  Memorandum  from  John  Preston, 
ESME,  to  David  W.  Thome,  EXPB,  "Petition 
HP  84-1  —  Electronic  Video  Games,"  dated 
July  1, 1988. 

TAB  B.  a.  Memorandum  from  Anthony  C 
Homan,  ECPA,  to  David  W.  Thome,  FO, 


"Market  Sketch  Update  -  Home  Video 
Games,"  June  9, 1993.  b.  Memorandum  bam 
Anthony  C  Homan,  ECPA,  "Final  Regxilatory 
Analyses  for  the  Proposed  Amendment  to  the 
Electronically  Operated  Toy  Regulation." 
June  1993. 

TAB  F.  Comments  on  the  proftosal:  a. 
Electronic  Industries  Association,  b.  Richard 
).  Rank,  Jr. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Paita  1  and  155 

nnal  Rule  Prohibiting  Dual  Trading  bf 
Floor  Brokera 

AGENCY:  Commodity  Futives  Trading 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  adopted  final  rules  that  implement 
the  statutory  mandate  of  section  4j(a)  of 
the  Commodity  Exchange  Act  ("Act")  as 
amended  by  section  101  of  the  Futures 
Trading  Practices  Act  of  1092  ("1992 
Act").i  New  Commission  regulation 
155.5  prohibits  dual  trading  in  contract 
markets  with  average  daily  trading 
volume  equal  to  or  in  excess  of  8000 
contracts,  except  to  the  extent  permitted 
by  contract  market  rules  made  effective 
imder  section  5a(a)(12)  of  the  Act  and 
Commission  regulation  1.41.  A  contract 
market  may  petition  the  Commission  for 
an  exemption  from  the  dual  trading 
prohibition.  The  exemption  petition 
must  demonstrate  that  the  contract 
market's  trade  monitoring  system 
satisfies  specified  standards,  or  that 
there  is  a  substantial  likelihood  that  a 
dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  market  and  that 
the  contract  market  will  implement 
corrective  actions  to  achieve  complianca 
with  the  specified  trade  monitoring 
standards.  Each  contract  maiicet  that 
meets  the  average  daily  volume 
threshold  and  that  is  not  exempted  must 
adopt  rules  pursuant  to  sectiori  Sa(a)12 
of  the  Act  and  Commission  regulation 
1.41  to  prohibit  dual  trading  in 
accordance  with  the  provisions  of 
regulation  155.5. 

EFFECTIVE  DATE:  The  amendment  to 
regulation  1.35(e)(1)  and  regulation 
155.5  (a),  (b).  (c),  and  (e)  are  effective 
October  26, 1993.  Regulation  155.5(d) 
and  appendix  A  are  effective 
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De'Aoa  R  Dow,  Spadal  GsdbmI.  or 
Linda  Kuijan,  Special  Countel,  Dirisioa 
of  Trading  ind  Matkote.  Commodity 
FotOTOS  leading  Cominission,  2033  K 
Street.  NW..  Washington.  DC  20581. 
Telephone:  (202)  2S4-89SS. 

SUPPLEMENTARY  MFORMATION: 

L  IntroductioB 


On  March  9. 1993,  the  I 
published  for  public  comment  in  the 
Federal  Rflgistar  propoaod  Mw 
regulation  155.5.*  The  new  regulation 
was  pfopooed  in  raapoBM  to  tfae 
statutory  mandate  set  forth  ia  aactioa 
101  of  the  1992  Act  The  1992  Act 
generally  requires  the  Commission  to 
prohibit  dual  trading  on  each  contract 
market  with  an  average  daily  trading 
volume  equal  to  or  in  aocoass  of  8000 
conteactsaod  allows  the  rnmmissinB  to 
ftTTMapt  those  rx*"fri*^  niarliTtf  that  have 
trade  asonltnring  systems  capaUe  of 
detecting  oad  detoiriag  Iradteg  abueas 
attrihutaUe  to  dual  tradii^  Furthar.  the 
ComniaBioB  is  required  to  provide  for 
exceptions  to  the  duel  tradiaf 
prohihifioa  as  ■eosMary  tmd 
appropriate  to  anann  fidiBese  end 
orderty  txading  in  contsact  iiuifkiHs 
saMKt  to  thn  dnal  trading  prohifaitian 
and  not  otaarwjsa  I 


Tne CommiflsioD  received  ten  written 
comments  in  response  to  the  proposed 
mlemaking.  Hie  commentsrs  included 
five  contract  maAets  (Chicago  Board  of 
Trade  ("CBT"),  Oiicsgo  Mercantile 
Exchange  ("CME"),  Commodity 
Exchange.  Inc.  ("Comex^,  Coffoe  Sugar 
k  Cocoa  Exchange.  Inc  (~CSC**).s  and 
New  York  Mercantile  Exchange 
("NYMEXTJ,  and  four  commodity 
industry  trade  assodations  (American 
Farm  Bureau  Federation  ("AFBF**!.  Iowa 
Gmin  and  Feed  Assodation  ("IGFA'l 
Naticmal  Grain  and  Feed  Association 
("NGPA'D.  and  CooKxlity  Floor  Brokers 
and  Traders  Association  C'CFBTA'T}. 
The  mmments  received  on  particular 
aspects  of  the  proposed  rulemaking  are 
discussed  bel<Mv.  The  Commission  haa 
reviewed  eech  of  these  ooaunants  and. 
based  upon  that  review,  ia  "**»p*<"fl  the 
rules  as  proposed  with  certain 
modifintfions  consistent  with  the 
statutory  objectives  of  the  1092  AcL 
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partriiring  to  mdlic  provWaoa  of  Hm  propoMd 
niU  aid  Um  oOw  pMialBi  to  dM  allilid 


n.  Proposed 

A.Defiakiom 
1.  Dual  Trading 

a.  lYopomd  BeguJatkui 

Proposed  regulation  lSS.S(a)(4) 
defined  dual  trading  as  the  execution  of 
customer  orders  by  a  floor  broker  during 
the  same  trading  session  in  which  the 
floor  braker  executes  directly  or 
Indirectly  etransartinn  in  the  aaaae 
contract  meiist  for:  (1)  The  floor 
broker's  own  account;  (2)  any  account  in 
which  the  floor  broker's  ownership 
interest  or  share  of  tradii^  profits  is  ten 
percent  or  more;  (3)  an  account  far 
which  the  floor  braker  hes  trading 
diacretiaD',  (4)  or  an  aocouot  oontroUad 
by  a  person  with  whom  such  floor 
broker  te  sa^ect  to  trading  nstiioiions 
under  aaction  4j(d)  of  the  Act.  as 
amended,  to  the  extent  section  4)(d)  has 
been  applied  by  Commission  rule  or 
order.« 

b.  Comments  Received 

CBT,  CSC.  Comex,  and  NYMEX  each 
commented  on  various  amects  of  the 
propoaed  daal  trading  dafinitioa. 
Regarding  the  execution  of  orders  far 
"any  account  in  which  the  floor  biokar's 
ownership  interest  or  share  of  traduig 
profite  is  tea  percent  or  more.**  CST  and 
CSC  commented  mat  the  proposed 
denniuon  exceeds  Commission 
authority  because  it  is  broader  than  the 
statutoiy  definition,  which  raferances 
only  the  floor  hrokw's  own  aooounL 
CBT  also  commented  that  all 
discretionary  accounts  should  not  taa 
restricted  because  muiy  brokers 
maintain  ifiscretionary  authority,  but 
have  not  actual  control  over  trading  the 
account  and  solely  receive  a  salary  or 
coramissiosi. 

Comex.  CBT.  and  NYMEX 
commented  that  the  definition  of  dual 
tradii^  which  reiars  in  the  1992  Act  to 
trades  executed  by  the  floor  braker. 
should  not  be  expanded  to  anrompaas 
tradee  execated  indirectly  by  a  floor 
member.  In  this  regard,  the  coramenters 
noted  that  the  oono^  of  "indirect 
execution"  is  vague  and  potentially 
overbroad,  such  that  permissible  and 
impermissSile  conduct  may  not  be 
distinguishable.  NYMEX  farther  asked 
diet  the  "indirect  exeration"  provision 
not  inchirie  toades  that  offnt  a  pre- 
existing open  position  and  custesner 
type  hidtoator  (XTT)  3  trades  for 
which  audit  trail  requiremente  are  met.* 
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Tbm  Commission  has  considered  these 
conuaeate  in  light  of  the  language  of 
section  101  and  ite  legislative  history. 
As  the  Commission  steted  previously, 
the  proposed  definition  is  intended  to 
encompass  all  accounts  that  are  owned 
in  whole  or  in  part  or  controlled  by  the 
Root  broker,  as  diese  accounts  all  raise 
similar  concerns.  Including  aoooimts  in 
whidb  the  floor  braker  has  an  ownership 
intarast  or  shan  of  trading  profite  of  tan 
percent  or  mora  pravante  e  floor  broker 
Doa  circumventing  the  dual  trading 
prohibition  throu^  the  use  of  other 
accounte  in  which  he  has  a  s^nificmt 
financial  intarast.  and  is  othanvise 
consistent  with  rules  of  Commission 
defining  proprietary  or  controlled 
accounts.  Based  on  the  eoope  of  the 
stetutory  language,  the  Commission 
beliavea  dwt  the  iaclasion  of  such 
accounte  in  die  prohibition  is  necesssry 
and  appropriate.  Hw  statute  expressly 
indades  diacrationary  aooounte  arithto 
the  definltioa  <tf  daal  trading  beoauae  of 
the  potential  for  abuse  of  customer 
orders  throu^  an  account  ovar  which 
the  floor  broker  has  contrpL 

The  Commission,  howavsr.  is 
amending  the  proposed  rule  to  clarify 
the  refarence  to  "indirect"  trading 
activitv  by  deleting  "indirectly"  and 
identifying  the  ^ledfic  type  of  trading 
activitv  intended  to  be  covered.  As 
revised,  the  rule  now  will  prohibit  a 
floor  broker  from  initiating  and  passiag 
an  order  for  his  personal  account  or 
odier  accoimts  listed  in  the  ragulation  to 
another  floor  broker  far  execution  on  his 
behalf.  The  Commission  believas  that 
such  Cn  3  trading  activity  dearly  Mis 
within  die  ambit  of  the  stetutory 
prohibition. 

The  Commission  considered 
NYMEX's  comment  that  the  regulation 
should  exen^t  from  coverage  trades  that 
o%et  a  pre-existing  tMpea  positioo.  but 
has  determined  thai  such  an  exception 
would  dafaat  tha  poipoea  of  the  role. 
The  CoRHaisston  believas  that  there  are 
alternatives  that  the  floor  hrdkin  can 
choose  to  cover  a  pre-existing  open 

Sosition  effectively.  For  example,  the 
oor  member,  prior  to  the  session  in 
which  the  member  intends  to  do 
brokerage,  could  place  a  protective  stop 
or  a  limit  order  to  liquidate  a  position. 

d.  Amended  B^fUation  1.35(e)(1) 

The  CoRimission  has  amended 
regulation  1.35(e)(1)  regarding  CTI 1 
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trades,  M^ch  referenced  trading  for  the 
floor  member's  own  accoxmt.  to  include 
transactions  for  an  account  fbr  which 
the  floor  member  has  discretion.  The 
amendment  would  cover  discretionary 
transactions  to  the  extent  that  such 
transactions  need  not  be  passed  off  to 
another  broker  for  execution  imder 
Commission  regulation  155.2.«This 
amendment  makes  regulation  1.35(e)(1) 
coextensive  with  the  statute  and 
consistent  with  the  definition  of  "dual 
trading"  in  regulation  155.S(a)(4).  which 
includes  an  account  for  which  the 
broker  has  trading  discretion.  An 
accotint  over  which  a  floor  broker  has 
discretion  is  similar  to  the  floor  broker's 
own  account  in  terms  of  his  interest  or 
control  over  the  account.  In  any  event, 
the  Commission  believes  that  although 
a  floor  broker  may  not  have  any  direct 
financial  interest  in  a  controlled 
account,  there  may  be  other  incentives 
to  trade  discretionary  accounts  for 
personal  gain. 

By  conforming  the  language  of 
regulation  1.35(e)(1)  to  regulation 
155.5(a)(4],  the  Commission  also 
intends  to  facilitate  the  enforcement  of 
the  dual  trading  prohibition.  In 
particular,  the  amendment  will  result  in 
identification  for  surveillance  purposes 
of  trading  for  an  account  for  which  the 
floor  broker  has  discretion  as  equivalent 
to  trading  for  the  floor  broker's  own 
account  (CTI 1).  Both  types  of  trading 
would  be  subject  to  the  dual  trading 
prohibition.  The  Commission  notes  that 
the  New  York  Cotton  Exchange.  Comex, 
NYMEX  and  CSC  currently  include 
accounts  for  which  the  floor  broker  has 
discretion  within  the  definition  of  CTI 
1  trades  and  that  staff  of  other 
exchanges  have  indicated  that  this 
change  could  be  implemented  readily.? 

2.  Customer 

c.  Proposed  Regulation 

"Customer"  was  defined  in  proposed 
regulation  155.5  as  an  accoimt  owner  for 
which  a  trade  is  designated  with  the  CTI 
prescribed  under  regulation  1.35(e)(4). 
Only  those  trades  required  by 
Commission  regulation  to  be  identified 
as  Cn  4  trades  would  be  considered 


•  Regulatioii  lS5.2(c)  prohibiU  a  floor  broker  from 
•xacuUng  any  transaction  for  any  account  over 
which  a  broker  ha«  trading  discretion.  Orden  for 
such  an  account  must  be  passed  oR  to  another 
member  for  execution,  with  csrtain  exceptions. 
Those  exceptions  include  accounts  for  which  the 
broker  has  only  time,  price  and  contract  month 
discretion,  and  accounts  of  immediate  family 
members,  of  members  present  on  the  floor  and  his 
clearing  member's  houM  accounts. 

'ReguUtion  l.3S(eXl)  prwrlously  included 
accounts  lor  which  the  floor  faralcar  has  trading 
discretion.  The  provision,  howmm,  was  deleted 
without  agcplanation.  41  FR  3193  Qanuary  21, 1976), 
41  FR  asi34  (December  23. 1976). 


customer  trades  and,  therefora, 
"customer"  would  not  include  the 
house  account  of  the  broker's  clearing 
member  (CFI 2  trades)  or  accounts  for 
other  membere  present  on  the  floor  (CTI 
3  trades).  The  Commission  excluded 
cn  2  and  CTI  3  trades  because  it 
believes  that  clearing  memben  and 
member-customers  are  in  a  better 
position  to  protect  themselves  against 
potential  abuse  of  their  orders. 
However,  the  Commission  invited 
comments  as  to  whether  the  definition 
of  "customer"  should  include  CTI  2 
trades. 

b.  Comments  Received 

CBT,  NYMEX  and  CME  agreed  with 
the  Commission's  decision  not  to 
include  CTI  2  trades  in  the  definition  of 
"customer."  CBT  stated  that  the  broker's 
clearing  member  is  capable  of  protecting 
itself  from  any  abuses  attributable  to 
dual  trading.  NYMEX  commented  that  a 
clearing  member  is  not  in  need  of  the 
special  safeguards  accorded  a  public 
customer.  NYMEX  further  noted  that  a 
clearing  member  is  already  in 

gossession  of  information  concerning  a 
oor  broker's  personal  trades  and,  as  an 
industry  professional,  has  the  ability  to 
monitor  such  personal  trading  for 
potential  abuses  relating  to  the  clearing 
member's  own  trades. 

c.  Regulation  155.5(a)(2) 

Based  on  the  comments  received,  the 
Commission  is  adopting  the  definition 
of  "customer"  as  proposed.  "Customer" 
is  defined  as  an  account  owner  for 
which  a  trade  is  designated  with  the  CTI 
prescribed  under  Commission 
regulation  1.35(e)(4)  and  excludes  CTI  2 
and  3  trades. 

3.  Contract  Market 


o.  Proposed  Regulation 

Proposed  regulation  155.5  defined 
"contract  market"  as  any  contract 
separately  designated  by  the 
Commission,  provided  that  two  or  more 
contracts  trading  concurrently  purauant 
to  a  single  designation  order  on  other 
than  a  transitory  basis  and  for  which  the 
contract  terms  differ  significantly  other 
than  as  to  delivery  or  expiration  months 
would  each  be  considered  a  contract 
market.  Thus,  where  there  is  more  than 
one  contract  trading  purauant  to  one 
designation  order,  the  contracts  would 
be  identified  for  this  purpose  as  separate 
contract  markets."  The  Qimmission 


•  For  axample.  the  Commission  recently 
designated  the  CBT  to  trade  futures  on  catastrophic 
Insuranoe  indices  under  four  designation  order*. 
Pursuant  to  each  deaignation  order,  three  leparate 
indices  contract*— quarterly,  semi-annual,  and 
annual— can  trade  Another  example  of  multiple 


requested  that  boards  of  trade  identify 
in  their  comments  any  such  contracts 
that  they  believe  would  constitute 
separate  markets  under  the  proposed 
definition. 

b.  Comments  Received 

NYMEX  noted  that  the  Commission's 
approach  is  important  with  respect  to 
determining  the  threshold  level  for  an 
afiiscted  contract  market  and  to  the 
applic^iUty  of  the  dual  trading 
prohibition  to  a  floor  broker's  activities. 
CBT  commented  that  the  proposed 
definition  and  accompanying  proviso 
seem  reasonable,  but  suggestoa  some 
clarification.  CBT  believes  that  a  broker 
should  be  permitted  to  trade  for  his 
personal  account  in  delivery  months  in 
affected  contracts  other  than  those  in 
which  he  executes  customer  orders. 

c.  Regulation  155.5(aK3) 

The  Commission  is  amending  the 
definition  of  "contract  market"  to 
recognize  contracts  trading  through 
certain  screen-based  trading  systems 
separately  bom  contracts  traded  on  the 
floor  of  an  exchange  by  open  outcry. 
This  amendment  is  discussed  below  in 
response  to  comments  regarding  the 
exclusion  of  screen -based  trading 
systems  from  the  dual  trading 
prohibition  (Section  IIBl). 

With  respect  to  the  CBT's  suggestion, 
the  1992  Act  specifically  defines  dual 
trading  in  terms  of  transactions  for  • 
customer's  account  and  the  floor 
broker's  account  in  the  same  contract 
market  and  requires  the  Commission,  in 
prohibiting  such  activity,  to  reject  the 
contract-month  approach  advocated  by 
the  exchanges.  Accordingly,  the  statute 
does  not  provide  the  Commission  with 
authority  to  implement  the  prohibition 
on  a  contract-month  basis. 

4.  Trading  Session 

a.  Proposed  Regulation 

Proposed  regulation  155.5(a)(1) 
defined  trading  session  to  mean  Uie 
houra  during  which  a  contract  maiket  is 
scheduled  to  trade  continuously  during 
a  trading  day,  as  set  forth  in  contract 
market  rules,  including  any  related  post- 
settlement  trading  session.  It  further 
Erovided  that  a  contract  market  may 
ave  mora  than  one  trading  session 
during  a  trading  day;  for  example,  a 
regular  session  and  an  evening  session. 
A  broker  could  trade  for  a  customer  and 
an  account  in  which  he  has  an  interest 
in  the  same  contract  market  during 
diflierent  trading  sessions. 

The  Commission  stated  previously 
that  although  dual  trading-related 


contracts  trading  pursuant  lo  a  tingle  deaignatlaa 
order  is  the  CSC  sugar  tn  and  sugar  #14  ooatrads. 
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tnding-related  abuses  mora  difficalt  to 
conunit  Further,  to  the  «xtKU  that  dual 
trading  has  beeo  regulated  in  the 
securities  and  ai]ni^  option  inancetSi 
the  trading  seaBiaB*faasBd  natrfction  has 
been  considered  sufBdent  to  address 
abusive  tratfing  activity.* 

O.  UOaMMSBB  aBCBI99a 

NYKSX  endorsed  the  apptioatian  of 
the  dual  trading  prahilrition  to  tlM  hoara 
during  whidi  tna  contract  naiket  is 
sdieduled  to  trade  continuously  during 
a  trading  day,  including  any  rdatod 
post*settlenient  trading  sesaioB.  NYMkX 
noted  that  the  period  oJF  restriction  has 
been  linilted  to  a  single  trading  session 
on  securities  exchaagas  and  that  it  has 
been  sufficient  to  deter  trading  abuse. 
Further,  NYMEX  suggested  that  because 
of  the  use  of  screen-based  trading 
systems,  it  would  be  appropriate  to 
distinguish  between  an  on-floor  open 
outcry  trading  session  and  a  screen- 
based  tzadJog  system  trading  session.  In 
this  regard.  NYMEX  requested  that  the 
Commission  clarify  that  the  definition 
of  trading  session  does  not  treat  an  on- 
floor  open  outcry  trading  session  and  a 
screen^iaaed  system  trading  sassioa  in 
the  same  contract  market  a^  one  trading 
session. 

CBT  commented  that  it  does  not 
believe  that  the  proposal  provides  as 
much  flexibility  to  respond  to  market 
facton  as  is  necessary.  Therefore,  CBT 
requested  that  the  Commission  refine 
the  definition  of  trading  session  to 
permit  dual  trading  during  a  trading 
session  depending  upon  such  factors  as 
time,  volume,  whether  a  market  has 
been  designated  as  "fast,"  or  to  permit 
dual  trading  in  certain  months  of  an 
afiiected  contract.  CBT  also  suggested 
that  the  Commission  adopt  a  restriction 
similar  to  the  CME's  dual  trading  rule, 
under  which  a  broker  may  cwitoh  from 
trading  to  brokerage  upon  receipt  of  a 
customer  order  during  a  trading  session 
(but  not  from  brokerage  to  trading). m 

c.  Regahdon  iSS.SiaUU 

As  discussed  below,  trading  in  a 
contract  mariLat  through  certain  screen- 
based  tra<fing  systems  will  be  treated 
seperately  from  trading  in  the  same 
commodity  on  the  exd^ge  floor.  For 
example,  Euiodollan  traded  on  the  CME 
floor  by  open  OMicry  and  EvDdoHan 
traded  on  GLOBEX  will  be  treated  as 
separate  contract  markets  for  the 


purposes  of  tUa  rale. 
NYMEX,a 
sesflinis  Is  not 
contract 


CRT's  comment  is  addressed  partially 
by  permissible  exceptions  to  the  dual 
trading  prohibition.  For  example,  an 
exchange  could  adopt  a  rule  permitting 
suspension  of  a  dual  trading  prtdiibition 
based  on  emergency  market  conditions, 
such  as  abruptly  changing  market 
conditions  that  may  result  in  an 
extraordiiaary  influx  of  ordera.  An 
exchange  also  may  adopt  a  rule  to 
except  low-volume  months,  as 
described  in  regulation  15S^cK4Xv|. 
The  Commission  believes  that  these 
exceptions  provide  exchanges  with 
sufficient  flexibility  to  addnas  difiarant 
market  cooditians. 

S.  Volume  Year 

a.  Proposed  Regulation 

Under  the  proposal,  volume  year  was 
defined  es  a  continuous  12-nionth 
period  that  includas  the  last  calendar 
month-ead  date  prior  to  the  date  on 
which  the  contract  market  computes  its 
averega  daily  trading  volume. 

o.  Comment  Rtceivto 

CSC  commented  that  the  rule  should 
provide  for  a  date  certain  from  which 
the  computation  of  the  average  daily 
trading  volume  should  initially  be 
made,  for  example,  the  last  date  of  the 
calendar  month  preceding  the  month  in 
which  the  regulation  becomes  effective. 

c.  Reguhtion  155.S(aH7) 

The  definition  of  "volume  year- 
remains  unchanged  from  the  proposal. 
With  respect  to  CSC's  oomaneni, 
regulation  155. 5(c)(2)  provides  that  at 
least  five  days  before  the  effective  date 
of  the  dual  trading  prohibition  ,ti  eedi 
contract  market  is  required  to  publish  a 
list  of  the  affected  contract  markets. 
Accordingly,  a  contract  market  titat  may 
be  subject  to  a  dual  trading  prohibition 
must  compute  the  average  daily  trading 
volume  to  determine  whether  it  is  an 
affected  contract  market  at  leest  five 
days  before  the  dual  trading  prohibition 
becomes  effective.  CSC  may  determine  a 
date  certain  from  whidi  the 
computation  of  the  average  daily  trading 
volume  should  be  made  provided  that 
such  date  is  at  least  five  days  before  the 
effective  date  of  the  dual  trading 
prohibition. 


•Sm.  9^  Hmm  YoHl  Slock  Firrhmp  Biili  Ita; 
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6.  AiWBP  Onily  Itedii^  Voluaw 

a.  Proposed  Regulation 

The  prapoaed  rMulatioD  would  define 
"avenge  daily  trading  volume"  as  an 
arithmetic  average  of  daily  trading 
voluflB*.  I  A«  the  total  number  of  sells 
(buys)  eaaacuted  in  any  contract  market 
during  a  trading  day  mr  all  trading 
aoasions,  in  a  ooatFact  market  over  the 
specified  time  period  on  any  day  whan 
any  option  expiration  or  futures 
dauvary  month  was  listed  for  trading." 
Ex-pit  transactions,  such  as  exchange  of 
futures  for  physicals  ("EFPs"),  transfiar 
trades  and  office  trades,  would  be 
excluded  from  the  computation  of  daily 
trading  volume. 

b.  Comments  Received 

AFBF  stated  its  support  for  the 
proposed  definition  oi  "daily  trading 
volume"  and  noted  that  use  of  the  12- 
month  period  should  define  more 
accurately  the  contracts  that  are  capable 
of  sustaining  trading  levels  that  would 
make  such  markets  subject  to  the  dual 
trading  prohibition. 

NYMEX  endorsed  the  exclusion  of  ex- 
pit  trades,  such  as  transfer  trades  and 
EFPs.  from  the  computation  of  daily 
trailing  volume.  NYMEX  stated  that  the 
exclusion  of  ex-pit  transactions  is 
consistent  with  the  objective  of  section 
4)  of  the  1992  Act.  i.e..  the  curbing  of 
trading  abuses  that  occur  on  the  trading 
floor. 

CBT  commented  that  trading  months 
excluded  the  low  volume  exception, 
discussed  below,  should  be  excluded 
from  the  computation  of  average  daily 
trading  volume.  Further,  CBT 
commented  that  for  the  spot  month, 
average  daily  trading  volume  should  be 
defined  more  narrowly  to  reflect 
accurately  the  decreased  activity  in  any 
spot  month.  Specifically,  the  CBT  stated 
that  a  five-day  moving  average  would  be 
more  representative  of  how  trading 
activity  occurs  as  expiretion  approeches 
than  a  full-month  average."  Im  CXT 
added  that  the  volume  in  such  months 
should  not  be  counted  for  purposes  of 
computing  average  daily  trading  volume 
to  determine  a^ected  contract  market 
status. 

Comex  recommended  that  the 
Commission  permit  an  exclusion  from 
the  computation  for  volume  attribut^e 
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to  rollover  from  one  delivery  month  to 
another,  as  this  volume  merely  reflects 
the  transfer  of  open  interest  from  one 
trading  month  to  another,  i^  Comex  also 
commented  that  the  exclusion  of  ex-pit 
transactions  frtim  the  calculation  was 
too  narrowly  drawn  and  ui;ged  the 
Commission  to  exclude  EFPs. 

c.  Regulation  155.5(a)(6) 

The  Commission  has  considered  the 
above  comments  but  has  determined  not 
to  revise  the  definition  of  "average  daily 
trading  volimie."  With  respect  to.the 
comments  that  the  volume  in  the 
excepted  low  volume  months  and  in  the 
rollover  period  should  be  excluded  from 
the  computation  of  average  daily  trading 
volume,  the  8000  contracts  threshold 
level  estabhshed  in  the  statute  is  iNised 
on  the  amount  of  liquidity  in  a  contract 
market  as  a  whole  and  not  individual 
expiration  months  or  trading  days. 
Moreover,  the  Commission  believes  it 
would  not  be  consistent  with  the 
Congressional  intent  to  create  various 
volume  exclusions  for  trading  volume 
occurring  in  the  pit.  Therefore,  the 
Commission  has  determined  to  require 
that  the  volume  in  potentially  excepted 
low  volume  months  and  volume 
attributable  to  the  rollover  period  be 
counted  for  purposes  of  computing  the 
contract  market's  average  daily  trading 
volume. 

As  to  Comex's  comments,  the 
Commission  reiterates  that  ex-pit 
transactions  include  EFPs,  transfer 
trades  and  office  trades.  Ex-pit 
transactions  by  definition  do  not  occiir 
in  the  pit,  and  therefore,  they  are 
excluded  from  the  computation  of 
average  daily  trading  volimie  and  are 
not  affected  by  the  dual  trading 
prohibition. 

7.  Affected  Contract  Market 

a.  Proposed  Regulation 

"Affected  contract  market"  was 
defined  as  a  contract  market  in  which 
the  average  daily  trading  volume 
equalled  or  exceeded  the  threshold  level 
of  8000  contracts,  as  specified  in  section 
4j(a)(4)  of  the  Act.  for  each  of  four 
quarters  during  the  most  recent  voliune 
year.  Each  contract  market  would  be 
required  to  compute  on  a  quarterly  basis 
its  average  daily  trading  volume  for  each 
of  four  quarters  diuing  the  most  recent 
volume  year  to  determine  whether  it 
was  an  afiiected  contract  mariiet 


b.  Comments  Received 

NYMEX  endorsed  the  Commission's 
proposed  computation  for  determining 
affected  contract  maricet  status.  CSC 
commented  that  the  Commission  should 
ascertain  a  threshold  level  for  each 
contract  market  rather  than  a  imiform 
one  for  all  exchanges,  given  the  effect 
that  a  dual  trading  prohibition  allegedly 
would  have  on  certain  markets. 

c.  Regulation  15S.5(a)(9) 

The  definition  of  "affected  contract 
market"  reflects  section  4|(a)(l)(D)  of  the 
Act,  which  requires  the  Commission  to 
specify  the  methodology  for 
determining  the  average  daily  trading 
volume  in  a  contract  market  based  on 
either  six  or  12  months.  The 
Commission  selected  a  l2-month  period 
because  it  identifies  more  reliably  than 
a  six-month  period  those  contract 
markets  that  can  be  expected  to 
continue  at  the  threshold  trading  level 
on  a  relatively  permanent  basis.^s 

Section  4j(a)(4)(B)  requires  the 
Commission  to  set  the  tnreshold  trading 
level  at  8000  contracts  initially.  After 
enactment,  the  Commission,  by  rule  or 
order,  may  approve  increases  in  the 
threshold  trading  level  for  specific 
contract  markets  and.  beginning  three 
years  after  enactment,  may  approve 
decreases  in  the  threshold  level.  Dual 
trading  will  be  prohibited  in  affected 
contract  markets,  subject  to  certain 
exceptions  permitted  by  contract  market 
rules,  unless  exempted  imder  the 
proposed  regulation. 

B.  Dual  Trading  Prohibition 

1.  Floor  Brokers 

a.  Proposed  Regulation 

Proposed  regulation  155.5(b)  provided 
that  no  floor  broker  shall  dual  trade  in 
an  affected  contract  market,  except  as 
provided  in  contract  market  rules, 
unless  that  contract  market  is  exempted.  ~ 
As  discussed  above,  this  prohibition 
would  not  affect  ex-pit  transactions.  The 
Commission  requested  comment  on 
whether  any  Commission-approved 
electronic  trading  system  also  should  be 
excluded  from  the  prohibition  and  the 
definition  of  daily  trading  volume. 


*«  Tba  "Tolknw  pariod"  is  th*  poriod  of  trading 
eitbor  immadiatoly  prior  to  or  ihortly  after  the 
baginni&g  of  aach  deli  vary  pviod  during  which 
laijga  nuinbars  of  badars  liquidat*  diair  poaitions  or 
roll  thair  poaitiaru  fonmrd  into  moia  dUtant 
fiituraa  montba. 


"The  statute  also  requires  that  the  ragulabon 
provide  transition  measures  for  when  a  contract 
market's  volume  increases  to  or  above,  or  decreases 
below,  the  thiasbold  trading  levd.  Further,  the 
specification  that  the  average  daily  trading  volume 
meet  the  threshold  in  each  quarter  of  a  12-maath 
period  distinguishes  affected  markets  from  those 
that  may  readi  the  threshold  level  based  on  only 
seasons!  phenomena  or  as  a  lasull  of  other 
temporary  surges  in  trading  voluBM,  rather  than  oo 
a  more  long-term  basis.  For  tbosa  aSsctad  markals 
where  the  trading  vohme  Uls  below  the  threshold 
trading  lavai,  the  qnarterly  aaaasamaat  will  result  in 
relatively  prompt  removal  boat  affactad  contract 
market  status. 


b.  Comments  Received 

CME  and  GET  commented  that  the 
type  of  trading  abuses  fecilitated  by  dual 
trading  apply  tmly  to  brokers  operating 
on  open-outcry  trading  floors  and 
should  not  apply  to  the  (^X)BEX 
electronic  trading  system.  They  stated 
that  the  superior  audit  trail  that  exists 
for  all  trades  conducted  on  QjOBEX 
negates  the  need  to  apply  the 
prohibition  to  GLOBEX.  CME  and  CBT 
also  stated  that  GLOBEX  volume  should 
be  excluded  from  the  computation  of 
averrae  daily  trading  volume. 

IGFA,  NGFA  and  AFBA  commented 
that  Commission-approved  electronic 
trading  systems  should  permit  dual 
trading  because  such  systems  should 
provide  a  superior  audit  trail  to  identify 
any  trading  irregularities  clearly.  AFBA 
also  noted  that  such  systems  should 
reduce  the  possibility  of  trading  abuses 
related  to  dual  trading. 

c.  Regulation  155.5(b) 

The  Commission  has  considered  the 
comments  regarding  the  exclusion  of 
screen-based  trading  from  the 
prohibition.!"  For  purposes  of  this 
regulation,  a  contract  market  trading  on 
the  floor  of  an  exchange  will  be 
considered  separate  from  a  contract 
market  in  the  same  commodity  trading 
through  a  screen-based  trading  system. 
In  adopting  this  provision,  the 
Commission  believes  that  the  two 
trading  mechanisms  are  qualitatively 
different  and  sufficiently  independent 
Consequently,  the  average  daily  trading 
volimie  for  electronic  trading  and  for 
floor  trading  will  be  computed 
separately  for  purposes  of  determining 
affected  contract  market  status. 
Currently,  there  are  no  electronic 
trading  systems  with  volume  in  a 
contract  market  near  the  8000  contract 
threshold  level.  Further,  in  the  event 
that  the  trading  volume  in  a  contract 
market  transacted  through  an  electronic 
trading  system  were  to  reach  that 
threshold  in  the  future,  that  volume 
level  or  greater  would  have  to  be 
maintained  for  four  consecutive 
calendar  quarters  before  a  dual  trading 
prohibition  could  apply. 

Accordingly,  at  this  time,  the 
Commission  is  not  excluding  electronic 
trading  from  the  prohibition.  Instead, 
the  Commission  is  retaining  the 
flexibility  to  consider  this  matter 
further.  Based  on  its  oversight 


1*  Screen-based  trading  rafiars  to  trading  on  an 
electrosiic  trading  system  cooductad  tbroogh  a 
competitive  auction  praoaas  pursuant  to  an 
algorithm  that  applies  nondlsrrationary  rulas  of 
priority  as  permitted  under  contract  markal  lulaa 
made  eflectiva  under  the  Act  such  as  GLOBEX 
(CME  and  CBTs  actaan^iaaad  syatam)  and  NYMEX 
ACCESS. 
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experience  with  such  systnns  and  the 
exchanges'  experience  in  operating  such 
systems,  the  Conunission  %dU  detennine 
whether  a  dual  trading  prohibition  is 
appropriate  for  such  trading  at  such 
time  as  the  relevant  contract  market 
could  be  deemed  an  affected  contract 
market  If  such  a  market  were  deemed 
to  be  an  affected  contract  market,  the 
exemption  process  would  be  applicable. 

2.  Contract  Markets  j 

Proposed  regxilation  15S.5(c)  required 
each  afiiscted  contract  market,  unless 
exempted,  to  adopt  rules  pursuant  to 
section  5a(a)(12)  of  the  Act  and 
Commission  regulation  1.41  to  prohibit 
dual  trading  in  accordance  with  the 
proposed  regulation.  The  contract 
market  would  be  required  to  adopt  such 
rules  prior  to  the  later  of  the  effisctive 
date  of  the  dual  trading  prohibition  or 
the  effisctive  date  set  forth  in  a 
Commission  order  denying  a  contract 
maricet's  exemption  petition  or  revoking 
an  exemption.  Absent  such  contract 
market  rules.  Commission  regulations 
155.5  (a)  and  (b)  would  be  deemed  to  be 
the  contract  market's  rules  upon  the 
effective  date  of  the  dual  trading 
prohibition.  The  Commission  received 
no  comments  on  this  provision. 
Therefore,  regulation  155. 5(c)  is  being 
adopted  as  proposed.  ■ 

C.  Exceptions 

Section  4i(a)(l)(B)  of  the  1992  Act 
requires  that  Commission  regulations 
provide  for  exceptions  to  the  dual 
trading  prohibition  as  deemed  necessary 
and  appropriate  to  ens\ire  fair  and 
orderly  trading  in  affected  contract 
markets.  The  1992  Act  specifically 
directed  that  exceptions  be  provided  for 
transition  measures  and  a  reasonable 
phase-in  period;  spread  transactions; 
correction  of  trading  rarors;  written 
customer  consent  annually  naming  a 
floor  broker  to  dual  trade;  and  other 
measures  reasonably  designed  to 
accommodate  unique  or  special 
characteristics  of  individual  boards  of 
trade  or  contract  markets,  to  address 
emergency  or  unusual  market 
conditions,  or  otherwise  to  further  the 
public  interest. 

1.  Correction  of  Eirora 

a.  Proposed  Regulation 

Consistent  with  the  express  statutory 
directive  regarding  error  trades,  the 
Commission  proposed  an  exception  to 
permit  a  floor  broker  to  ofhet  trading 
erron  by  placing  trades  executed  to  fill 
customer  ordera  that  resulted  in  errora 
into  his  personal  error  accoimt.  A  floor 
broker  would  be  required  to  liquidate 
the  position  in  his  personal  error 


account  resulting  from  that  error  as  soon 
as  practicable,  but  not  later  than  the 
close  of  business  on  the  business  day 
following  the  discovery  of  the  error, 
which  would  occur  at  or  before  the  time 
the  trade  is  placed  in  the  error  account. 
In  the  event  that  the  daily  price 
fluctuation  limit  is  reachea  and  a  floor 
broker  is  unable  to  offset  the  error  trade, 
however,  the  floor  broker  %vould  be 
required  to  liquidate  the  position  as 
soon  as  practicable  thereafter. 

b.  Ckjinments  Received 

CBT  commented  that  the  proposed 
exception  is  necessary  in  order  to 
comply  with  current  regulations  and 
also  to  protect  the  marketplace. 
However,  CBT  believes  that  the 
proposed  time  limit  for  floor  broken  to 
liquidate  error-related  positions  is 
unwarranted  once  the  trade  has  been 
placed  in  a  broker's  error  account.  CBT 
noted  that  its  regulations  provide 
specinc  protection  to  the  customer  by 
placing  the  liabilities  associated  with 
errors  on  the  relevant  floor  broker  or 
clearing  firm.  Under  CBT  rules,  the 
broker  must  assume  any  liabilities  for 
errors  associated  with  executing  ordera 
by  making  monetary  adjustments  to 
customere  and  assuming  any  erroneous 
position  established.  CBT  further 
believes  that  its  computer  surveillance 
systems  would  readily  detect  dual 
trading  conflicts  involving  error 
accounts. 

Comex  also  supported  the  proposed 
exception,  but  believes  that  toe  time 
limitation  for  liquidation  is 
unreasonable.  Comex  commented  that 
requiring  offset  of  the  error  within  a 
prescribed  time  frame,  rather  than 
allowing  a  broker  to  exercise  discretion 
as  to  how  to  minimize  his  exposure, 
may  engender  substantial  losses  to  a 
broker  without  providing  any 
corresponding  customer  protection.  As 
an  alternative,  Comex  suggested  that 
each  exchange  adopting  this  exception 
be  required  to  codify  procedures  for  the 
resolution  of  errors  incorporating  audit 
trail  and  surveillance  measures  deemed 
sufficient  by  the  Commission  to  ensure 
proper  use  of  error  accounts. 

CME  and  CFBTA  objected  to  the 
requirement  that  trading  errora  assigned 
to  a  personal  error  account  be  liqmdated 
by  the  end  of  the  day  following  tneir 
discovery.  The  commenters  stated  that 
the  requirement  is  inconsistent  with 
industry  custom  and  practice  and  has 
no  legislative  basis. 

NYMEX  endorsed  the  proposed 
exception  to  permit  a  floor  broker  to 
offset  trading  errora  subject  to  the  time 
periods  specified  in  the  proposed 
regulation. 


c.  Regulation  ]SS.5(c)(4)(i) 

The  Commission  has  considered  the 
comments  but  does  not  agree  that  there 
should  be  no  time  limit  on  the 
liquidation  of  error  trades.  The 
Commission  believes  that  if  the  position 
is  the  result  of  a  true  error,  it  should  be 
offset  promptly.  In  fed,  Commission 
staff  have  observed  that  errors  ordinarily 
are  liquidated  as  soon  as  possible  to 
avoid  exposure.  In  adopting 
Commission  regulation  1.46(d)(8)(ii),i' 
the  Commission  stated  that  it  had 
determined  that  the  close  of  business  on 
the  day  following  discovery  of  the  error 
is  generally  the  appropriate  demarcation 
for  deeming  an  error  trade  to  have 
changed  to  a  speculative  new  position 
or  a  non-error  trade. 

The  liquidation  time  limits  are 
intended  to  reduce  the  potential  for  use 
of  the  floor  broker's  personal  error 
account  to  drciimvent  the  dual  trading 
prohibition.  However,  the  liquidation 
time  limits  are  also  intended  to  provide 
fiexibility  responsive  to  market 
conditions  and  the  concerns  raised  by 
the  commenters  as  to  practice.  For 
example,  if  the  daily  price  fluctuation  is 
reached  and  the  trader  is  unable  to 
offset  the  error  trade,  the  FCM  would 
have  until  "as  soon  as  practicable 
thereafter"  to  offset  the  error  trade. 
Thus,  the  time  limits  in  the  regulation 
'take  into  consideration  market 
conditions  that  could  serve  to  frustrate 
good  faith  efforts  to  offset  an  error  trade 
promptly.  Also,  in  situations  where 
errors  are  not  discovered  immediately, 
the  floor  broker  is  allowed  one  day  after 
the  discovery  of  the  error  to  offset  the 
trade. 

2.  Customer  Consent 

a.  Proposed  Regulation 

Proposed  regulation  15S.5(c)(4)(ii) 
provide  that  a  contract  market  could 
adopt  rules  purauant  to  which  a 
customer  could  consent  to  receiving 
brokerage  services  horn  a  dual-trading 
broker.  The  customer  would  be  required 
to  designate  in  writing  not  less  than 
once  annually  a  specifically  identified 
floor  broker  who  would  be  authorized  to 
dual  trade  while  executing  orders  for 
such  customer's  account.  This  rule 
incorporated  explicit  language  in  the 
statute  itself  that  plainly  requires  both 


I'Commiuion  raguUtioni  1.46(dX8)(ii)  providM 
an  axception  for  tradei  in  enor  accounts  to  the 
genaral  rule  partaining  to  the  application  and 
doting  out  Iqr  a  hturai  omuniuion  marchant 
("PCM")  of  oSiatting  long  and  short  conunodily 
fiituraf  of  optioo  potitiona  in  a  customar  account. 
Ttia  tima  limits  in  the  dual  trading  isgulation  ara 
consistent  with  Commission  ragubtion 
1.4a(dXSXii).  57  FR  SS0S2  (NovMnbar  24. 1992). 
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designation  of  a  named  person  and 
annual  consent.** 

The  Commission  requested  comment 
whether  an  account  controller  acting 
pursuant  to  a  power  of  attorney  should 
be  permitted  to  provide  consent  on 
behalf  of  the  customer  for  a  floor  broker 
to  dual  trade  while  executing  orders  for 
such  customer's  account.  Commenters 
also  were  asked  to  address  the  extent  to 
which  an  accoimt  controller  might 
provide  such  consent  on  the  basis  of  the 
potential  benefits  to  himself  as 
distinguished  from  his  fiduciary  duty  to 
the  customer.  Contract  markets  adopting 
rules  to  effectuate  this  exception  were 
required  to  establish  procedures  to 
monitor  compliance.  The  Commission 
suggested  that  one  possibility  would  be 
for  floor  brokers  or  others,  as  designated 
under  contract  market  rules,  to  be 
responsible  for  filing  customer  consent 
forms  with  the  contract  riiarket. 

b.  Comments  Received 

CBT  stated  that  the  annual  renewal 
requirement  is  unduly  burdensome. 
NYMEX  commented  that  the 
Commission  should  permit  the 
customer  to  designate  in  writing  more 
than  one  floor  broker  to  dual  trade  or 
issue  a  blanket  authorization  allowing 
any  floor  broker,  including 
subcontractors  to  dual  trade.  CBT  and 
CSC  commented  that  the  requirement 
that  the  customer  name  a  specific  floor 
broker  restricts  the  ability  of  an  FCM  to 
select  the  broker  it  believes  can  provide 
the  best  fill  for  its  customers.  Therefore, 
they  argue  that  the  regulation  should 
permit  an  FCM  to  name  floor  brokers  on 
behalf  of  its  customer,  provided  the 
customer  has  given  such  consent  to  the 
FCM  in  the  customer  agreement.  Comex 
and  CBT  commented  that  the  regulation 
should  permit  the  designation  of 
"broker  groups"  as  well  as  of  individual 
brokers,  because  most  customers  vest 
discretion  in  a  fund  manager  or  FCM 
who  often  selects  broker  groups,  rather 
than  particular  individuals,  to  handle 
their  orders. 

For  monitoring  compliance,  CBT 
stated  that  it  would  seem  more  efficient 
to  have  the  FCM  carrying  the  customer 
account  retain  the  consent  form.  CBT 
further  commented  that  one  form  could 
cover  a  consent  for  brokers  to  dual  trade 
on  several  exchanges  rather  than 
requiring  one  consent  form  for  each 
exchange.  Thus,  CBT  stated  that  the 
FCM's  designated  self-regulatory 
organization  could  verify  that  the 
appropriate  consent  has  been  obtained. 

CBT,  CME,  Comex,  IGFA,  AFBF. 
NYMEX  and  CSC  commented  that  an 
accoimt  controller  by  virtue  of  a  power 


of  attorney  should  be  permitted  to 
provide  consent  on  behalf  of  the 
customer.  CFBTA  stated  that  the  more 
appropriate  requirement  would  be  that 
the  consent  emanate  from  the  non- 
clerical  person  who  transmits  the  order 
to  the  floor  and  who  has  selected  and 
knows  the  floor  broker. 

IGFA,  NGFA.  and  NYMEX 
commented  that  a  power  of  attorney 
need  not  detail  every  potential  decision 
a  controller  might  make  on  behalf  of  the 
customer.  NYMEX  further  commented 
that  no  special  power  of  attorney  form 
should  be  required  because  the 
standardized  form  already  authorizes 
such  discretion.  AFBF  commented, 
however,  that  the  consent  from  the 
customer  to  the  account  controller 
should  be  required  to  be  explicitly 
granted  in  the  power  of  attorney. 

CSC  also  commented  that  certain 
customers  who  trade  large  quantity 
orders  may  wish  to  have  those  orders 
executed  by  floor  brokers  to  whom  they 
have  given  consent  to  dual  trade,  but 
may  not  wish  to  have  their  identity 
disclosed  to  those  brokers.  For  example, 
a  commercial  firm  wanting  to  effect  a 
large  transaction  may  wish  to  give 
orders  to  several  different  brokers  and. 
to  protect  its  identity,  to  send  some 
orders  through  an  FCM.  The  FCM, 
without  identifying  the  customer,  might 
place  all  or  a  portion  of  the  order  with 
a  particular  floor  broker  who  had  been 
named  by  the  customer  in  a  written  dual 
trading  consent.  In  such  case,  the  floor 
broker  would  not  know  that  he  is 
accepting  an  order  for  a  customer  who 
has  consented  to  dual  trading,  but  must 
rely  upon  the  FCM's  representation  that 
it  is  true.  Such  reliance  should  be 
expressly  permitted  in  the  proposed 
regulation. 

c.  Regulation  155.5(c)(4)(ii) 

Pursuant  to  contract  market  rules,  a 
customer  may  consent  to  receiving 
brokerage  services  from  a  dual-trading 
broker.  The  customer  must  designate  in 
writing,  not  less  than  once  annually,  a 
specifically  identified  floor  broker  who 
will  be  auOiorized  to  dual  trade  while 
executing  orders  for  such  customer's 
account.  This  provision  implements  the 
requirement  in  the  1992  Act  that  a 
customer's  consent  expressly  refer  to 
"named"  floor  brokers.  Therefore,  a 
customer  may  grant  consent  to  more 
than  one  floor  broker,  provided  each 
floor  broker  authorized  to  dual  trade  on 
the  customer's  behalf  is  named 
individually.  A  customer  may  not  grant 
consent  to  a  broker  group  or  registered 
broker  association.'"  In  accordance  with 


the  1992  Act.  the  customer  must  i 
consent  for  the  designated  floor  broker 
to  dual  trade  annually.  These 
requirements  are  intended  to  ensure  that 
the  consent  is  the  result  of  the 
customer's  independent  decision- 
making. 

The  statute  does  not  require  that  a 
floor  broker  know  the  identity  of  the 
customer  for  whom  he  is  authorized  to 
dual  trade.  The  customer  can  give 
written  consent  naming  a  particular 
floor  broker  or  floor  brokers  authorized 
to  dual  trade  while  executing  such 
customer's  order  through  the  floor 
broker's  FCM.  In  response  to  CSC's 
comment,  the  FCM.  upon  the  customer's 
request  to  remain  anonymous,  would 
not  be  prohibited  from  withholding 
from  the  floor  broker  the  identity  of  the 
customer  granting  the  dual  trading 
consent.  In  this  situation,  as  the  C^ 
stated,  the  floor  broker  would  have  to 
rely  on  the  FCM's  representation  that 
the  customer  granted  consent  for  the 
floor  broker  to  dual  trade.  In  the  event 
that  a  contract  market  wanted  to  permit 
such  an  arrangement,  it  would  have  to 
adopt  rules  that  clearly  define  the 
responsibilities  of  eacn  of  the  parties 
involved,  i.e..  customer,  FCM,  and  floor 
broker,  and  implement  procedures  to 
ensure  that  the  FCM  and  floor  broker 
adhere  to  the  customer's  decision 
regarding  who  may  execute  the  orders. 
These  duties  and  responsibilities  may 
also  be  affected  by  the  contractual 
relationships  between  the  FCM,  the 
floor  broker  and  the  ultimate  customer. 

The  Commission  is  revising  the 
proposed  regulation  to  permit  an 
account  controller  acting  pursuant  to  a 
power  of  attorney  to  provide  consent  on 
behalf  of  his  customer,  provided  that  the 
customer  explicitly  grants  in  writing  to 
the  account  controller  the  authority  to 
select  a  dual  trading  broker.  The  power 
of  attorney  must  run  to  an  individual. 
Thus,  for  this  purpose,  the  power  of 
attorney  could  not  be  granted  to  an 
FCM,  although  it  could  be  granted  to  a 
specific  FCM  employee  who  acts  as  the 
account  controller.  'The  Commission 
believes  that  these  requirements 
implement  the  statutory  mandate  that 
customer  consent  to  dual  trade  be 
obtained  in  a  formal  and  particularized 
manner. 

Of  course,  a  contract  market  that 
adopts  a  rule  to  allow  for  this  exception 
is  responsible  for  enforcing  the 
requirements  of  the  rule.  Regardless  of 


>«  Section  4j(a)(l)(BMiii]. 


'•CoDuniMion  reguUtion  IM.1.  in  pari.  defiiM* 
"broker  usodation"  u  two  or  more  contract  markat 


members  with  floor  trading  pri\-iloges.  who  engage 
in  floor  brokerage  activity  on  behalf  of  the  tame 
emplojrer  and  of  whom  at  least  one  ii  acting  as  a 
floor  broker.  ThU  daftnition  would  ancompaas  floor 
brokers  employed  by  the  same  FCM,  such  that  the 
employing  FCM  would  t)e  coosidered  a  broker 
association. 


/  Vol.  58.  No.  143  /  Wednesday.  July  28.  1993  /  Rules  and  Regulations 


where  the  consent  filing  is  maintained 
(for  example,  with  the  contract  mariiet 
or  clearing  member),  a  contract  market 
must  use  necessary  and  appropriate 
means  to  ensure  that  a  customer's 
consent  is  not  compelled  or  coerced. 
i.e.,  that  there  is  a  real  ability  not  to 
select  a  dual-trading  brokw. 

3.  Spread  Transactions 

a.  Proposed  Regulation 

The  Commission's  proposal  identified 
two  limited  circumstances  in  which  it 
believed  that  an  exception  for  spread 
transactions  would  be  necessary  and 
appropriate  in  order  to  facilitate 
customer  order  execution.  First,  dual 
trading  would  be  permitted  so  that  a 
broker  who  unsuccessfully  attempted  to 
leg  into  a  spread  transaction  for  a 
customer  could  take  the  executed  leg 
into  his  personal  account  and  offset  the 
resulting  position.  This  proposed 
exception  for  "legged  in"  spreads  is 
intended  to  address  the  situation  in 
which  the  broker  is  unable  to  fill  a 
customer  spread  order,  as  requested,  as 
a  single  transaction  and  attempts  to  leg 
into  the  position.  If.  for  example,  the 
market  shifts  after  one  leg  of  the  spread 
is  executed  such  that  the  broker  is 
unable  to  leg  into  the  remaining 
position  at  a  price  permissible  under  the 
terms  of  the  customer  order,  the 
proposed  exception  would  permit  the 
broker  to  take  the  executed  leg  into  his 
personal  account  and  ofbet  the  position. 

In  order  for  the  contract  market  and 
the  Commission  in  its  oversight  role  to 
verify  the  legitimacy  of  the  transaction, 
the  contract  market  would  be  required 
to  prepare  and  to  maintain  a  record  to 
demonstrate  that  the  customer  order 
specified  a  spread  trade,  preferably  on 
the  contract  market's  trade  register 
required  under  Commission  regulation 
1.3S(e).  Further,  the  contract  market  was 
to  require  the  floor  broker  to  identify  the 
trade  as  a  spread  on  both  his  trading 
card  and  the  customer  order  that  gave 
rise  to  the  excepted  position. 

Second,  dual  trading  would  be 
permitted  so  that  a  broker  could  execute 
for  his  personal  account  a  spread 
transaction  recognized  by  a  contract 
market  2°  if  at  least  one  leg  of  the  spread 
is  in  a  non-affected  contract  market.  As 
a  result,  under  this  spread  exception, 
the  member  would  be  permitted  to  do 
brokerage  in  an  exacted  market  and  still 


UMI 


*°  Ao  exchangs-facognixed  tpiwd  U  a  sproad  for 
which  an  aKfhaiigw  has  aatabliihad  low*  naipn 
ralaa  bacauaa  Mich  podUoiu  cany  lata  riik  Ibw 
ouMgbl  fbtuiaa  potiUoos.  04.,  T-BilU/EurodoIlan. 
whaat/com.  boft/pork  balliat,  and  Mybaan  futures/ 


participate  in  and  provide  liquidity  to 
non-affiBcted  contract  markets. 

b.  Comments  Received 

NYMEX  endorsed  the  proposed 
exception  for  spread  transactions, 
specifically  with  res{>ect  to  "legged  in" 
transactions  recognized  by  the  relevant 
exchanges  as  spreads. 

CBT  commented  that  the  spread 
exception  should  be  broadened  to 
include  all  spread  transactions  or,  at 
least,  all  trades  executed  at  a 
difiiarential.  CBT  also  stated  that  an 
exception  for  spread  orders  executed 
between  mature  and  liquid  months  and 
less  liquid  months  can  create  liquidity. 
Similarly,  CSC  commented  that  an 
exception  should  be  fashioned  for 
intracommodity  spread  transactions  if  at 
least  one  leg  of  the  spread  is  in  a  low- 
volume  contract  month.  CBT 
commented  that  it  would  be  appropriate 
to  provide  an  exception  for  spreads 
involving  any  expiring  contract  month 
beginning  at  first  notice  day.  CBT  also 
commented  that  if  dual  trading  is 
necessary  to  execute  a  customer's 
spread  order  under  the  terms  the 
customer  requested,  no  reason  exists  not 
to  lift  the  dual  trading  ban  in  order  to 
give  the  customer  the  service  reauested. 

CBT  and  Comex  commented  that  the 
requirement  that  a  record  be  prepared 
and  maintained  to  demonstrate  that  the 
customer  order  was  for  a  spread  trade  is 
unwarranted  and  unnecessary.  The 
commenters  noted  that  "legged  in" 
spreads  that  are  not  designated  with  an 
"S"  can  be  related  easily  to  the 
underlying  documentation  for 
surveillance  purposes. 

c.  Regulation  15S.5(c)(4)(iii) 

The  Commission  agrees  that  an 
exception  for  spreads  can  be  appropriate 
to  provide  needed  liquidity  to  low- 
volume  contract  months  in  an  affected 
contract  market.  Therefore,  the 
Commission  is  expanding  the  spread 
exception  to  include  intra-commodity 
spreads  where  one  leg  of  the  spread  is 
in  a  low-volume  contract  month,  i.e., 
futures  delivery  months  or  option 
expirations  that  reasonably  can  be 
expected  to  have  an  average  daily 
trading  volume  of  less  than  500 
contracts.  This  new  exception  would 
apply  only  where  a  contract  market  has 
in  effisct  rules  that  provide  for  the  low- 
volume  months  exception.  The 
provision  is  a  logical  extension  of  the 
spread  exception  previously  proposed. 

Ideally,  the  contract  market  would 
identify  the  excepted  "legged  in" 
spreads  on  the  trade  register.  Such 
transactions  must  be  identified  on  the 
trading  card  and  order  ticket  to  permit 
compliance  personnel  to  trace  the  leg 


placed  in  the  broker's  own  accoimt  to 
the  customer's  order  ticket  reflecting  the 
spread  order.  Further,  the  contract 
market  must  have  in  place  procedures  to 
monitor  this  exception. 

With  respect  to  CBT's  comment 
regarding  an  exception  for  spreads 
involving  expiring  contracts  beginning 
at  first  notice  day,  the  Commission  is 
making  other  changes,  discussed  below, 
to  address  exchange  concerns. 

4.  Member  Customers 

a.  Proposed  Regulation 

The  proposed  regulation  allowed  an 
exception  for  transactions  for  members 
of  the  contract  market  not  present  on  the 
floor.  This  exception  recognizes  that 
members  generally  are  better  able  than 

Rublic  customers  to  assure  the  proper 
andling  of  their  orders.  In  order  to 
facilitate  surveillance,  a  contract  market 
adopting  this  exception  would  be 
required,  on  its  trade  register,  to  identify 
such  excepted  transactions  through 
account  numbers,  a  separate  CTI,  or 
otherwise  for  surveillance  purposes.'^ 

b.  Comments  Received 

CBT  commented  that  it  supports  this 
proposal  as  long  as  "member"  includes 
individual  members  and  member  firms. 
CBT  further  commented  that  given  the 
necessary  flexibility,  it  could  implement 
this  exception  without  imposing  new 
major  costs  on  market  users  and  that  a 
separate  CTI  designation  is  unnecessary. 
Comex  and  NYMEX  endorsed  the 
proposal  and  agreed  with  a  requirement 
of  special  identification  of  such 
transactions  on  the  exchange's  trade 
register  for  surveillance  purposes. 

c.  Regulation  155.5(c)(4)(iii) 

A  contract  market  adopting  rules  to 
provide  the  member  customer  exception 
must  identify  the  excepted  transactions, 
on  the  trade  register  required  under 
Commission  regulation  1.35(e),  so  that 
transactions  for  member  customers  off 
the  exchange  floor  can  be  distinguished 
from  transactions  for  public  customers. 
Such  identification  may  be 
accomplished  through  account 
identification  numbers,  a  separate  CTI 
code,  or  other  means  which  facilitate 
surveillance  of  the  excepted 
transactions.  Thus,  in  response  to  the 
CBT,  a  contract  market  is  not  required 
necessarily  to  adopt  a  new  CTI  code,  but 


><  Undar  Commiuion  regulation  1.35(e).  a 
transaction  executed  for  the  account  of  any  type  of 
customer,  including  a  mefflber  customer  not  present 
on  the  floor,  is  required  to  be  designated  as  a  CTI 
4.  It  %vauld  be  difficult  to  monitor  an  exception  for 
member  customers  without  a  method  for 
differentiating  betwaan  a  floor  broker's  activity  for 
member  customers  off  the  exdiange  floor  and  for 
public  customers. 
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may  determine  the  recordkeeping 
reouirement  most  appropriate  for  its 
individual  markets  to  provide  the 
needed  information  on  the  trade  register 
for  ready  computer  monitorino- 

The  Commission  considerea  the 
CBT's  comment  that  it  endorses  the 
exception  as  long  as  "member"  includes 
individual  members  and  member  firms. 
The  Commission  believes  that  the  same 
rationale  for  allowing  an  exception  for 
individual  members  not  present  on  the 
floor  applies  to  member  brms.22 
However,  the  excepted  transaction  must 
be  of  the  member  firm's  proprietary 
account  and  not  for  any  customer  of  the 
member  firm.23  In  this  regard,  a  contract 
market  that  wishes  to  include  member 
firm  orders  under  the  member-cxistomer 
exception  must  be  able  to  ensure  that  a 
dual  trading  broker  accepts  orders  only 
for  proprietary,  and  not  customer, 
accounts  of  the  member  firm. 

5.  Low- volume  Months 

a.  Proposed  Regulation 

The  proposal  permitted  an  exception 
for  futuj^s  delivery  months  or  option 
expirations  in  affected  contract  markets 
that  reasonably  can  be  expected  to  have 
an  average  daily  trading  volume  of  less 
than  500  contracts.^  The  volume  in 
such  potentially  excepted  months, 
however,  would  be  counted  for 
purposes  of  computing  the  contract 
market's  average  daily  trading  volume  to 
determine  affected  contract  market 
status.  Excepted  low-volume  months 
would  be  identified  based  on  historical 
data  and  an  analysis  thereof  provided  by 
the  contract  market  and  other  factore 
identified.  The  contract  market  would 
be  required  to  keep  full  and  systematic 
records  supporting  its  determinations 
and.  as  part  of  its  trade  surveillance 
program,  to  establish  special  procedures 
including  appropriate  reports  to  monitor 
dual  trading  activity  in  the  excepted 
low-volume  futures  delivery  months 
and  option  expirations. 

b.  Comments  Received 

CME  and  CSC  commented  that  the 
average  daily  trading  volume  level  of 
500  contracts  per  day  is  too  low. 

Comex  supported  the  exception  but 
also  believes  that  exchanges  should  be 


"  Th«  trantaction  for  the  member  firm  to  be 
excepted  from  the  prafaibition  is  to  be  distinguished 
from  a  transaction  for  the  broker's  clearing 
member's  house  account  (CTI 2).  «^ich  is  not 
affected  by  the  dual  trading  prohibition.  Trades  for 
a  member  6nn  not  affiliated  with  the  floor  broker 
are  designated  as  CTI  4  iiadss,  which,  but  for  the 
specific  exception,  would  be  affected  by  the  dual 
trading  prohibition. 

asConuniftioa  regulation  1.3(y)  defines  what 
constitulat  a  proprietary  account 

*«  See  58  FR 13029  n.  47  for  specific  application 
ofthlsaxoaptian. 


permitted  to  authorize  dual  trading 
during  volume  surges  to  assure  the 
availability  of  reserve  brokerage 
services,  subject  to  the  constraint  that  a 
floor  broker  not  be  permitted  to  resume 
trading  for  his  own  accoimt  after 
handling  a  customer  order. 

c.  Regulation  155.5(c)(4)(iv) 

Final  regulation  15S.5(c)(4)(iv)  retains 
the  exception  for  affected  contract 
markets  that  reasonably  can  be  expected 
to  have  an  average  daily  trading  volimie 
of  less  than  500  contracts.^s  The 
Commission  believes  that  the  exception 
at  the  level  specified  will  serve  the 
intended  purpose  of  minimizing  the 
effect  of  a  dual  trading  prohibition  in 
those  contract  months  where  additional 
liquidity  of  any  origin  may  be  most 
significant. 

The  Commission  reaffirms  that 
determinations  as  to  the  applicability  of 
this  exception  must  be  based  on 
historical  data  and  an  analysis  thereof 
provided  to  the  Commission  by  the 
contract  market  and  other  factora  it 
idmtifies  to  the  Commission.  The 
contract  market  must  keep  full  and 
systematic  records  supporting  these 
determinations. 

As  part  of  its  trade  monitoring 
program,  a  contract  market  must 
establish  special  procedures  including 
appropriate  reports  to  monitor  dual 
trading  activity  in  the  relevant  low- 
volimie  futures  delivery  months  and 
option  expirations.  In  addition,  any 
contract  market  rule  providing  for  this 
exception  should  address,  as  necessary, 
related  matters  such  as  transition  issues. 
Contract  markets  also  must  publish  a 
list  of  any  excepted  low-volume 
months,  in  conjtmction  with  the 
quarterly  pubHcation  of  affected 
contract  markets,  in  a  manner  sufficient 
to  reach  all  members. 

6.  Spot  Months 

The  Commission  received  several 
comments  pertaining  to  the  impact  of  a 
dual  trading  prohibition  on  trading 
activity  during  the  spot  month.  CBT 
commented  that  an  exception  should  be 
provided  for  spread  transactions 
involving  an  expiring  contract 
beginning  at  first  notice  day,  noting  that 
the  resulting  liquidity  will  assist  in  the 
orderly  Uquidation  of  the  contract.  In 
addition,  CBT  suggested  that  "average 
daily  trading  volume"  be  more  narrowly 


defined  to  reflect  accurately  the 
decreased  activity  in  any  spot  month. 

The  Commission  recogmzes  that  there 
may  be  periods  of  trading  as  a  contract 
.  matures  when  additional  liquidity  may 
be  necessary  to  assure  proper 
fimctioning  of  a  market  with  respect  to 
hedging  and  to  assist  in  orderly 
Uquidation  of  the  contract.  For  example, 
a  maturing  contract  may  experience  a 
large  influx  of  ordera  from  market 
participants  who  do  not  desire  to  take 
delivery  of  the  cash  commodity  or  to 
have  their  position  cash  settled.  These 
pereons,  particularly  speculative 
tradere,  commonly  move  their  position 
to  the  next  expiring  future  by  use  of 
spread  transactions  or,  in  some 
instances,  liquidate  the  position  in  the 
expiring  future.  During  this  period,  the 
prices  of  effectively  functioning  futures 
markets  converge  with  cash  prices. 
Additional  liquidity  daring  this  poiod 
may  be  necessary  to  fadUtate  execution 
of  the  influx  of  ordera  without  impairing 
the  convergence  of  cash  and  futures 
prices. 

In  addition,  contracts  in  which  there 
is  simultaneous  trading  and  delivery 
generally  exhibit  substantially  reduced 
trading  volume  and  a  declining  open 
interest  during  the  period  when  notices 
are  being  issued  and  received.  Durins 
this  period,  additional  Uquidity  maybe 
needed  to  assist  in  orderly  liquidation  of 
the  remaining  open  interest. 

In  view  of  the  above,  the  Commission 
has  determined  to  provide  an  additional 
exception  to  the  dual  trading 

Erohibition  with  respect  to  specific  and 
mited  periods  of  trading  in  the  spot 
month.  The  Commission  is  revising  the 
regulation  to  make  available  an 
exception  pureuant  to  exchange  rules  to 
recognize  a  period  of  trading  in  a 
maturing  futures  contract  during  which 
a  dual  trading  prohibition  may  be 
suspended  with  respect  to  both  outright 
transactions  in  the  expiring  month  and 
spread  transactions  between  the 
expiring  month  and  the  next  deferred 
month.  The  regulation  provides  that  a 
contract  market  may  specify  such  a 
period  provided  that  it  demonstrates 
that  during  the  specified  period, 
liquidity  in  the  maturing  futures 
contract  reasonably  can  be  expected,  on 
the  basis  of  historical  data  and  an 
analysis  thereof  and  other  factore 
identified,  to  shift  to  the  next  contract 
month.M  A  contract  mariiet  also  would 
have  to  demonstrate  that  effective 
surveillance  will  be  conducted  for  dual 


2>  Id.  As  previously  noted,  the  Commission 
intends  that  this  exception  could  apply  either  to 
specific  futures  delivery  months  or  option 
expirations  or  more  geoerically  to  designated 
delivery  months  or  option  expirations  specified  in 
pnudmity  to  the  neari>y  month  (e.g.,  "the  fourth 
mooth  out"). 


M  CME,  the  only  contract  maifcal  that  raatricts 
dual  trading,  similarly  allows  fUacibilily  with 
respect  to  applicatlao  of  tbe'dual  trading  realrictiaa 
during  a  period  Immediately  prior  to  and  including 
the  lait  day  of  Iradii^.  CME  Intarpratatiaa  of  Rule 
5S2.  Dual  Trading  Restriction*. 
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trading-related  riiuaat  during  tha 
qied^d  period. 

7.  Market  Emaigendai 

The  propoaal  would  permit  a  contract 
market  to  suspend  the  dual  trading 
prohibition  in  the  event  of  a  market 
emergency  that  required  the  contract 
market  to  take  a  temporary  emergency 
action  under  recently  amended 
Commisaion  regulation  1.41(f).  A 
contract  market  would  be  d>le  to 
suspend  the  dual  trading  prohibition 
through  ei— geucy  action  to  maintain 
an  oraerly  market  in  die  event  of 
emergency  conditions,  such  as  abruptly 
dianging  maricet  omditions  that  may 
result  in  an  extraordinary  influx  of 
orders.  Temporary  emergency  actions 
taken  pursuant  to  Commissicm 
regulation  1.41(f)  would  be  subject  to 
Commission  review  and  the  various 
requirements  mandated  by  the  1992 
Act.» 

NYMEX.  CST.  and  Comex  endorsed 
this  exception  as  being  in  the  public 
interest  and  bdlitating  the  ability  of  an 
exchange  to  maintain  an  orderly  market. 
The  Commission  is  making  no  changes 
to  this  provision. 

D.  Exemption  Petitions 

1.  Standards 

a.  Propoeed  BegukOion 

Proposed  regulation  15S.5(dMl) 
required  a  contract  market  to  ^ply  for 
an  exemption  from  the  dual  trading 
prohibition  by  filing  a  written  petition, 
signed  by  the  contract's  chief  operating 
officer.  In  that  petition,  the  contract 
market  would  be  required  to 
demonstrate  that  ite  trade  monitoring 
system  is  capable  of  detecting  and 
deterring,  and  is  used  on  a  regular  basis 
to  detect  and  deter,  all  types  of 
violations  attributable  to  dual  trading. 
The  contract  maiicet's  trade  monitoring 
system  also  Mrould  have  to  be  capable  of 
generating  an  audit  trail  that  satisfies 
the  requirements  of  Commission 
regulation  1.35. 

The  Commission  proposed  to 
esteblish  guidelines  as  to  what  would  be 
required  for  a  contract  market  to 
demonstrate  successfully  that  its  trade 
monitoring  system  components  are 


s*  RaiaUdaa  1.4 1(0  raquiiw  a  caobact  maiUl  to 
■ak*  avary  tOort  pmcticifato  to  gi«»  tha 
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sufficient  to  detect  and  deter  violations 
attributeble  to  dual  trading.  The 
proposed  guidelines,  contained  in 
Appendix  A  to  the  propoeed  regulation. 
set  forth  minimum  standards  with 
respect  to  each  component  of  the 
contract  market's  trade  monitoring 
system  and  would  be  applied  to 
determine  whether  a  particular  contract 
market's  trade  monitoring  S]r8tem 
satisfies  the  exemption  requirements. 
Specifically,  appendix  A  contains 
guidelines  far  the  following  components 
of  a  contract  market's  trade  monitoring 
system:  Physical  observation  of  trading 
areas:  audit  trail  system;  recordkeeping 
system:  surveillance  system:  dual 
trading-related  disciplinary  actions;  and 
commitment  of  resources.  The 
CommissicD  in  its  discretion,  however, 
will  consider  the  contract  market's  trade 
monitoring  system  as  a  whole  in 
determining  whether  to  grant  a 
conditional  or  unconditional 
exemption. 

b.  Comments  Received 

NYMEX  commented  that  contract 
maricet  officials,  other  than  the  chief 
operating  officer,  including  senior 
officials  in  diarge  of  legal,  operations, 
trade  surveillance,  compliance  and/or 
regulatory  afEain  should  be  permitted  to 
sign  the  petition  in  the  event  the  chief 
operating  officer  is  not  available.  CME. 
CSC  and  Comex  stated  that  the 
proposal  would  redundantly  require 
exchanges  to  produce  information  on 
their  ability  to  produce  an  audit  trail 
that  already  has  been  formally  reviewed 
andapproved  by  the  Committion. 

CBt  commented  that  the  requirement 
that  an  exchange  demonstrate  that  it 
satisfies  dual  trading  rules  and 
guidelines  to  obtain  an  exemption  has 
no  statutory  basis.  It  believes  that  the 
Commission  can  only  impose  as  a 
condition  to  an  exemption  that  an 
exchange  demonstrate  that  its  trade 
monitoring  system  "satisfies  CEA 
section  5a(b)  with  regard  to  violations 
attributable  to  dual  trading  at  sudi 
contract  maricet"    

In  its  comments,  CBT  also  argues  that 
the  proposed  regulations  contravene 
Constitutional  due  process  requirements 
for  both  floor  broken  and  exchanges 
because  they  do  not  afford  trial-type 
procedures  to  those  seeking  exemptions 
from  the  ban  on  dual  trading. 

c.  BegulaUon  1S5.S  (dMD  and 
Appendix  A 

Upon  review  of  NYMEX's  oomment 
regarding  the  potential  unavailability  of 
the  chief  operating  officer  for  purposes 
of  signing  the  exemption  petition,  the 
Commission  has  determined  to  amend 
this  provision.  If  the  chief  operating 


officer  is  unavailable,  the  exemption 
petition  may  be  signed  by  the  contract 
market  official  acting  in  the  chief 
operating  officer's  capacity.  The 
Commission  is  adding  this  de^ee  of 
flexibility  in  order  to  ensure  that  the 
exemption  process  is  not  delayed  due  to 
the  absence  or  unavailability  of  the  chief 
operating  officer.  However,  the 
Commission  believes  it  is  important  to 
preserve  the  accoimtability  of  high-level 
contract  market  officials. 

A  contract  market  may  not  substitute 
infionnatica  contained  in  a  recent  rule 
enforcement  review  in  place  of  the 
specific  information  required  under  the 
regulation  and  the  guidelines  In 
appendix  A.  In  drafting  the  exemption 
provisions,  the  Commission  applied  tha 
new  express  reouirements  in  the  1992 
Act  as  to  an  exuiange's  trade  monitoring 
system.  The  Commission's  regulations 
are  drafted  to  require  contract  markets 
to  provide  current,  detailed,  and 
uniform  information  in  exemption 
petitions.  However,  as  the  Commission 
stated  previously,  a  contract  market  may 
attach  excerpts  from  recent  rule 
enforcement  reviews  in  support  of  ite 
petition.  The  relevance  of  such  attached 
excerpts  will  be  in  part  determined 
based  on  the  target  period  of  the  review 
in  question. 

CBT  incorrectly  asserts  that  the  rules 
and  guidelines  to  obtain  an  exemption 
have  no  statutory  basis.  The  guidelines 
contained  in  appendix  A  add  specificity 
to  the  statutory  requirements  of  section 
Sa(b)  of  the  1992  Act  and  provide 
additional  guidance  to  a  contract  market 
as  to  what  the  Commission  believes  is 
necessary  to  demonstrate  that  the 
components  of  a  contract  market's  trade 
monitoring  system  are  sufficient  to 
detect  and  deter  violations  attributable 
to  dual  trading.  Furthermore,  section 
4j(a)(l}(c)  requires  the  Commission  to 
specify  the  relevant  data  required  to  be 
submitted  with  each  exemption 
petition.  The  Commission  believes  that 
the  guidelines,  as  drafted,  are  consistent 
with  the  purpose  and  int«it  of  the 
exemption  process,  which  is  designed  to 
assess  whether  a  contract  market's  trade 
monitoring  system  is  sufficient  to 

Qualify  it  for  an  exemption  from  the 
ual  trading  prohibition.  Whether  a 
contract  maricet's  trade  monitoring 
system  is  sufficient  to  qualify  it  for  an 
exemption  from  the  dual  trading 
prohibition. 

The  underlying  premise  of  CBT*  due 
process  contentions  is  that  the  practice 
of  dual  trading  constitutes  a  protected 
intnest,  /.«.,  a  property  right  We 
conclude,  however,  that  the  CBT  has 
fsilBd  to  domonstrate  any  protected 
property  interest  in  dual  trading  for 
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either  the  exchanges  or  the  individual 
brokers  themselves. 

As  the  Supreme  Coiut  has  stated,  "(t)o 
have  a  property  interest  in  a  benefit,  a 
person  clearly  must  have  more  than  an 
abstract  need  or  desire  for  it.  He  must 
have  more  than  a  unilateral  expectation 
of  it.  He  must,  instead,  have  a  legitimate 
claim  of  entitlement  to  it."  m  Generally, 
either  a  statute  or  a  regulation  is 
evidence  of  the  creation  of  a  property 
right  by  the  Govemment.'a 

The  relevant  statutory  provision, 
section  4j(a)(l)  of  the  Act,  prohibits  dual 
trading  in  certain  markets  absent  the 
grant  of  an  exemption. 3°  Thus,  assuming 
without  deciding  that  one  could  obtain 
a  "property  interest"  in  dual  trading, 
whatever  "interest"  there  is  could  only 
arise  after  obtaining  this  exemption. 

Courts  have  recognized  that  an 
entitlement  may  exist  for  a  benefit 
sought  but  not  yet  obtained,  such  as  a 
license  to  engage  in  lawful  activity,  if 
the  law  limits  the  exercise  of  discretion 
by  the  official  responsible  for  conferring 
the  benefit.3i  But  here  Congress  has 
declared  the  activity  in  question  to  be 
unlawful,  rather  than  lawful.  Moreover, 
the  determination  whether  to  grant  any 
exemption  is  not  "limited,"  but  part  of 
an  exercise  of  broad  authority  to 
determine  if  a  contract  market  has  made 
the  necessary  showing  to  overcome  the 
statutory  prohibition  against  dual 
trading. 

The  CBT  attempts  to  show 
entitlement  under  the  Act  on  two  bases. 
It  first  argues  that  a  floor  broker's 
existing  license,  authorized  by  the  Act, 
incorporates  the  right  to  dual  trade. 
Further,  it  contends  that  section  4j(a), 
which  defines  the  term  "dual  trading," 
also  creates  the  right  to  dual  trade. 

The  notion  that  a  floor  broker's 
license  encompasses  a  right  to  dual 
trade  is  not  supported  by  any  evidence 
of  a  mutual  understanding  between  the 
Commission  and  the  exchanges  that  this 
license  subsumed  a  right  to  dual  trade. 
Nothing  in  the  regulations  for  floor 
brokers  or  in  the  Act  grants  or 
acknowledges  a  right  to  dual  trade.  To 
the  contrary,  in  amending  the  Act  in 
1974.  Congress  instructed  the 
Commission  to  determine  whether  the 
practice  of  dual  trading  should  be 


'•Board  ofBegents  v.  Roth,  408  U.S.  564,  577 
(1972). 

»»See,  e.g.,  Cleveland  Board  of  Education  v. 
Loudermill.  470  U.S.  532.  538  (1985);  Thompson  v. 
Washington.  497  F.2d  626, 635  (D.C  Or.  1973). 

3o Prior  to  the  1992  Act,  the  Commission,  under 
s«ctioa  4|,  was  authorized  to  prohibit  duaJ  trading 
by  rule.  Apart  from  the  statutory  ban,  the 
Commission  has  retained  the  authority  to  ban  dual 
trading.  See  section  4j{b)  of  the  Act. 

s> See,  eg..  Midnight  Sessions,  Ltd.  v.  Gtyof 
PhUadelphia,  945  F.2d  667. 680  (3d  Or.  1991). 


permitted.3>  An  ongoing  study  of 
whether  dual  trading  would  be  allowed 
does  not  rise  to  the  level  of  creating  a 
legal  guarantee  of  a  protected  activity, 
hideed,  section  4j(a)(l)  of  the  Act  refers 
to  dual  trading  as  a  "privilege," 
underscoring  that  there  is  no 
entitlement  to  dual  trade. 

Based  on  the  above,  the  Commission 
concludes  that  the  CBT  has  articulated 
at  best  an  expectation  of  continuing  to 
dual  trade.  As  explained,  however,  a 
protectable  interest  must  be  more  than 
a  "unilateral  expectation."  ss 

The  CBT  separately  raises  other 
concerns  about  the  exemption  process 
and  its  effect  on  an  exchange's  legal 
status  under  the  Act.  Purportedly, 
denial  of  an  exemption  based  on  a 
finding  that  the  contract  market's  trade 
monitoring  system  does  not  satisfy  the 
standards  of  section  5a(b)  of  the  Act 
would  be  equivalent  to  a  finding  that 
the  exchange  is  operating  unlawfully 
and  does  not  have  adequate  ability  to 
poUce  the  contract  market  effectively.^ 
This,  in  turn,  would:  (1)  Preclude  an 
exchange  from  obtaining  contract 
market  designations  for  new  products; 
(2)  result  in  an  automatic  suspension  or 
revocation  of  the  exchange's  contract 
market  designation:  and  (3)  resuh  in 
private-right-of-action  suits  by 
customers  against  the  exchange  for 
failing  to  enforce  its  rules.  According  to 
the  CBT,  these  consequences  of  a  denial 
make  the  exemption  procedure 
adversarial  in  nature,  and  thus  require 
a  full  evidentiary  hearing. 

Our  review  ofthe  statute  discloses  no 
intent  by  Congress  to  make  the 
exemption  process  adversarial  in 
character.  As  part  ofthe  exemption 
analysis,  the  statute  directs  the 
Commission  to  exempt  a  contract 
market  from  the  prohibition  "upon 
finding  that  •  *  •  (A)  the  trading 
monitoring  system  in  place  at  the 
contract  market  satisfies  the 
requirements  of  section  5a(b)  with 
regard  to  violations  attributable  to  dual 


"  Former  section  4i(l )  of  the  Act,  as  added  in 
1974.  provided  in  part: 

The  Commission  shall  *  *  'makes 
determination  •  •  •  whether  or  not  a  floor  broker 
may  trade  for  his  own  account  or  any  account  in 
which  such  broker  has  trading  discretion,  and  also 
execute  a  customer's  order  for  future  delivery  and, 
if  the  Commission  determines  that  such  trades  and 
such  executions  shall  be  permitted,  the  Conunission 
shall  further  determine  the  terms,  conditions,  and 
circumstances  under  which  such  trades  and  such 
executions  shall  be  conducted  *  '  *. 

J3  Board  of  Regents  v.  Roth.  408  U.S.  at  577.  As 
noted,  the  CBT  also  urges  that,  by  adding  the 
definition  of  dual  trading  to  section  4|(a)(2)  of  tha 
Act,  Congress  intended  to  make  dual  trading  a 
property  right.  A  definition  alone,  however,  cannot 
create  such  a  right. 

mCBT  legal  memorandum,  attached  to  dual 
trading  comment  letter,  at  8. 


trading  at  such  contract  market 
•  •  '.""Moreover,  section  4j(a)(5)(B) 
requires  the  Commission,  before 
denying  an  exemption  or  granting  a 
conditional  exemption,  to  provide  the 
affected  contract  market,  upon  request. 
with  an  opportunity  for  oral 
presentation  of  views  and  comments,  as 
opposed  to  the  taking  of  oral  testimony 
common  to  adversarial  proceedings — 
under  terms  set  by  the  Commission. 

Such  an  exemption  procedure,  which 
focuses  on  the  capability  of  an 
exchange's  trade  monitoring  system,  is 
fundamentally  distinct  from  an 
enforcement  proceeding  instituted 
against  an  exchange  bv  the  Commission, 
where  sanctions  may  be  imposed  for  the 
exchange's  failure  to  enforce  its  own 
rules  or  for  engaging  in  violations  ofthe 
Act  or  the  Commission's  rules.M 

Even  assuming  the  applicability  of 
procedural  due  process  considerations 
to  the  exemption  denial  or  revocation 
procedure,  such  process  is  a  flexible 
concept  and  "calls  for  such  procedural 
protections  as  the  situation  demand."  37 
Where  an  agency  is  called  upon  to 
consider  whether  groups  of  individuals 
are  affected  by  identical  operative  facts, 
there  is  no  requirement  of 
individualized  hearings,  let  alone  trial- 
type  hearings.  3« 

The  same  considerations  weaken  the 
CBT's  call  for  a  provision  for  cross- 
examination. 3e  The  credibility  of 
exchange  membere  and  individual 
brokers  is  not  called  into  question 
anywhere  in  the  applicable  regulations. 
The  focus  instead  is  on  the  efficacy  of 
the  exchanges'  trade  monitoring 
systems.  Consequently,  any  role  of 
cross-examination,  the  hallmark  of  a  full 
adversarial  hearing,  is,  at  best. 
questionable.40 

2.  Content  Requirements 

a.  Pmposed  Regulation 

Proposed  regulation  155. 5(d)(2) 
would  require  a  contract  market's 
exemption  petition  to  identify  each 
contract  market  that  is,  or  is  projected 
to  be,  affected.  The  petition  would  be 
required  to  include  a  full  description  of 


*•  Section  4i(a)(3)  of  the  Act. 

>•  See  section  6(b),  6b  and  6c  of  the  Act. 

"Morrisseyv.  Brewer.  408  U.S.  471. 481  (1972). 

>*S«e,  e.g.,  Thompson  v.  Washington.  497  F.2d 
826.  640  (D.C  Cir.  1973). 

'■CBT  legal  memorandum  at  10-12. 

♦"See  Burr  v.  New  Rochelle  Municipal  Housing 
Authority,  479  F.2d  1165,  1169  (2d  Cir  1973). 
quoting  Geneva  Towers  Tenants  Organizations  el 
al.  V.  Federated  Mortgage  Investors  et  al  (N.D.  Cal. 
)an.  8, 1972)  ("the  opportunity  to  present  oral 
evidence  is  not  particularly  valuable  where 
technical  financial  data  is  at  issue.  The  'crediUUty' 
of  conflicting  data  is  not  best  resolved  by  evaluating 
the  demeanor  of  %vitnassaa;  it  is  beet  resolved  by 
independent  agency  investigation  •  *  •  "). 


/  Vol.  58,  No.  143  /  Wednesday.  July  28.  1993  /  Rules  and  Regulatlona 


UMI 


each  compoDant  of  tha  oontiact  maikat's 
tiada  OMoitariiig  syttaoi,  induding  the 
tystenu  in  place,  rules,  polidas  and 
prooeduias  in  effcct,  standards  applied, 
trsding  violations  taigeted,  snd  the 
results  ecfaieved.  The  petition  should 
include  performance  statistics  covering 
the  12-roaath  period  ending  with  the 
month  preceding  the  petition  date.  If 
such  statistics  are  not  available,  specific 
representative  performance  examples 
sfaMHild  be  provided.  Contract  markets 
also  could  attach  materials,  such  as 
excerpts  from  recent  rule  enforcement 
reviews,  and  information  regarding  any 
programs  adopted  independently  by  the 
contract  market  to  monitor  certain 
trading  activity,  which  the  contract 
market  could  include  in  its  exemption 
petition.  The  proposed  regulation  also 
would  require  that  the  contract  market 
set  forth  in  its  petition  the  existing 
-program  or  plan  and  projected 
implementation  timetable  for 
conformity  with  the  audit  trail 
requirements  of  section  5a(bM3)  of  the 
1992  Act  I 

b.  Comments  Received 

CSC  commented  that  unless  a  contract 
market  complied  with  the  guidelines 
before  their  publication  date,  an 
exemption  request  could  not  be  made 
until  one  year  after  the  effective  date  of 
the  regulation,  given  the  12-month 
statistical  period.  CME  stated  that  the 
regulation  should  clearly  indicate  that 
the  Commission  will  consider,  as  part  of 
the  systems  described  in  regulation 
155.5(2Hiii).  exchange  rules  and  other 
regulatory  measures  designed  to  prevent 
dual  trading  abuses.  IGFA,  AFBF  and 
NGFA  commented  that  the  proposed 
exemption  guidelines  are  consistent 
with  fair  and  orderly  trading  and  that 
the  proposed  standards  for  exemption 
are  appropriate. 

c.  Regulation  155.S(dX2)  \ 

A  contract  maricet  need  not  delay 
apply  for  an  exemption  because  it  does 
not  believe  that  it  comported  with  the 
guidelines  set  forth  in  appendix  A  for 
the  12-month  statistical  period.  In  this 
situation  and  for  other  appropriate 
reasons,  the  Commission  could  consider 
whether  to  grant  a  conditional 
exemption,  providing  sufficient  time  for 
a  contract  market  to  correct  any 
deficiencies. 

In  response  to  the  CME's  comment, 
the  Commission  amended  the  regulation 
and  appendix  A  to  state  that  the 
Commission,  in  reviewing  a  contract 
market's  exemption  petition,  will 
consider  contract  market  rules  and  other 
regulatory  measures  designed  to 
upgrade  its  existing  program  to  prevent 
trading  abuses  attributable  to  dual 


trading.  This  amendment  la  consistent 
with  the  Commission's  previous 
statement,  noted  above,  that  a  contract 
market  could  support  its  exemption 
petition  with  information  regarding  any 
programs  adopted  independently  by  the 
contract  market  to  monitor  certain 
trading  activity.  Thus,  a  contrafrt  market 
could  properly  include  within  its 
petition  for  an  exemption  a  description 
of  any  programs  or  procedures  in  place 
or  to  be  put  in  place  in  the  immediate 
future  to  limit  dual  trading. 

3.  Audit  Trail  and  Recordkeeping 
Systems 

a.  Proposed  Regulation   . 

The  proposed  regulation  would 
require  a  contract  market  to  provide  a 
detailed  description  of-the  methodology 
and  procedures  followed  to  verify  the 
accuracy  of  recorded  trade  execution 
times.  Further,  the  contract  market 
would  be  required  to  demonstrate  that 
its  one-minute  trade  execution  times,  as 
required  under  Commission  regulation 
1.35(g],  were  accurate  to  the  highest 
degree  practicable  (but  in  no  event  less 
than  90  percent  accurate)  during  four 
consecutive  months  within  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  This 
standard,  as  well  as  othere.  would  be 
subject  to  change  as,  for  example,  new 
statutory  standards  become  effective 
and  exchange  systems  evolve. 

Contract  markets  that  record  trade 
execution  times  manually  would  be 
required  to  demonstrate  the  accuracy 
rate  through,  at  a  minimum,  a 
comparison  of  times  recorded  for  both 
the  buying  and  sellings  sides  of  the 
trade  to  the  times  reported  in  the  price 
change  register.  If  trade  execution  times 
are  imputed  at  the  contract  market,  the 
contract  market  would  be  required  to 
demonstrate  its  accuracy  rate  through,  at 
a  minimum,  the  accuracy  of  the  data 
inputted  and  a  description  of  the 
contract  market's  trade  imputation 
algorithm  program.  Such  description 
would  include  information  as  to  how 
and  why  the  program  based  on  input 
data  reliably  establishes  the  accuracy  of 
the  imputed  trade  execution  times  at  the 
rate  represented. 

With  respect  to  recordkeeping 
systems,  the  contract  market  would  be 
required  to  demonstrate  that  a 
"representative  sample"  of 
documentation  required  to  be  prepared 
and  maintained  by  each  floor  member 
and  member  firm  regarding  the 
execution  of  customer  orders  and  other 
trading  is  reviewed  for  compliance  with 
Commission  regulation  1.35  at  least 
once  each  year.  A  contract  market 
should  provide  a  checklist  used  in  the 


annual  reviews  to  evidence  the 
completion  of  the  required  revie%vs  and 
the  perfoiniance  of  its  floor  members 
over  the  review  period.  A  contract 
market  also  would  have  to  demonstrate 
that  evidence  of  inadequate  or  violative 
recordkeeping  is  incorporated  into  other 
compliance  activities  as  appropriate. 

b.  Comments  Received 

NYMEX  commented  that  the  90- 
percent  test  is  not  appropriate  for  every 
contract  market  and  is  not  necessarily 
indicative  of  the  quality  of  an  audit  trail 
system.  NYMEX  further  commented, 
along  with  CBT,  that  the  Commission 
should  delete  reference  to  the  90- 
percent  accuracy  test  and  substitute  a 
qualitative  review  of  each  contract 
market's  audit  trail  system.  CBT  also 
stated  that  the  one-minute  timing 
standard  is  arbitrary  with  no  statutory 
basis  and  that  the  Commission  should 
abandon  its  reliance  on  subjective 
measures.  CME  commented  that  the  90- 
percent  accuracy  standard  is  undefined 
and  vague. 

Comex  asked  for  clarification  of  the 
description  of  the  comparison 
methodology  required  for  exchanges 
that  rely  upon  manual  trade  time 
recordation.  NYMEX  noted  that 
independent  time-stamping  by  an 
exchange's  employee  and  the  use  of  an 
electronic  hand-held  system  for 
recording  trade  execution  times 
presumably  would  not  be  within  the 
term  "recorded  manually."  Therefore. 
NYMEX  requested  that  the  Commission 
clarify  the  term  "recorded  manually"  in 
the  guidelines  to  the  final  rule. 

CME  commented  that  the  Commission 
should  allow  innovative  exchanges  to 
develop  alternate  surveillance 
procedures  that  otherwise  satisfy  the 
recordkeeping  requirements.  In  this 
regard.  CME  stated  that  the  proposed 
rules  should  be  flexible  enough  to  allow 
alternate  recordkeeping  procedures, 
which  potentially  can  reduce  market 
participant  costs,  to  evolve. 

c.  Regulation  155.S(d)(2)(ii) 

Final  regulation  155.5  continues  to 
require  contract  markets  to  demonstrate 
at  least  a  one-minute  trade  timing 
accuracy  rate  of  90  percent.  "The 
Commission  has  considered  the 
comments  regarding  the  90-percent 
accuracy  standard,  but  believes  that  the 
specified  standard  is  necessary'  and 
appropriate  to  achieve  one-minute  trade 
execution  times  that  are  accurate  to  the 
highest  degree  practicable.  The 
Commission  reaffirms,  however,  that  a 
contract  market's  trade  monitoring 
system  will  not  be  judged  solely  on  this 
standard.  Instead,  the  Commission,  in 
its  discretion,  will  consider  the  contract 
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maiket's  tnde  monitoring  mtem  as  a 
whole  in  determining  whether  to  grant 
a  conditional  or  unconditional 
exemption.  Also,  the  Commission  has 
amended  Guideline  A  expressly  to 
require  that  a  contract  market 
demonstrate  the  effective  integration  of 
trade  timing  data  into  the  contract 
market's  surveillance  systems  with 
respect  to  dual  trading-related  abuses. 

As  to  the  comparison  methodology  for 
a  contract  maricet  that  relies  on  manual 
trade  time  recordation,  the  contract 
market  should  compare  both  the  bujring 
and  selling  brokers'  recorded  execution 
times  to  the  price  change  register.  There 
is  no  requireiment  for  compwison  of  the 
buying  broker's  time  to  the  selling 
broker's  time.** 

NYMEX'S  trade  execution  times, 
which  are  independently  time-stamped 
on  a  pit  card,  are  not  manually  recorded 
times  in  that  they  are  not  handwrittMi. 
For  purposes  of  determining  that 
exchange's  one-minute  timing  accuracy 
rate,  however,  the  comparison 
methodology  is  gimjlar  to  that  used  by 
contract  mariiets  that  rely  on  manual 
trade  time  recordation.  NYMEX  should 
compare  each  pit  card  time  stamp  to  tiie 
trade  time  appearing  on  the  price 
change  register.  The  Commission  is 
revising  appendix  A  accordingly- 

The  Commission  also  is  revising 
appendix  A  to  recognize  the  impending 
use  of  electronic  hand-held  tramng 
cards  by  stating  the  methodology  for 
demonstrating  the  timing  acciiracy  of 
such  trading  cards.^z  If  trade  execution 
times  are  recorded  through  electronic 
hand-held  trading  cards,  the  contract 
market  must  demonstrate  the  accuracy 
rate  through,  at  a  minimum,  the 
accuracy  of  the  timing  mechanism  (such 
as  an  internal  clock),  including  a 
description  of  how  the  timing 
mechanism  is  set  and  the  uniformity  of 
the  time  set  for  all  the  electronic  hand- 
held trading  cards  used  on  the  contract 
market,  andfthe  unalterability  of  the 
trade  execution  times  recorded. 

The  Commission  considered  CME's 
comment  that  the  regulation  should 
allow  alternate  recordkeeping 
procedures  that  otherwise  satisfy  the 
recordkeeping  requirements.  As  the 
Commission  has  stated  previously,  the 
standards  set  forth  in  appendix  A 
should  serve  as  guidelines  for  a  contract 
market  to  demonstrate  the  efficacy  of  its 
trade  monitoring  system  for  purposes  of 
the  exemption  process.  It  is  not 
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intended  to  discourage  innovativa 
development  of  new  sjrstems  and 
procedures  which  em:tively 
accomplish  the  purposes  of  the 

regulation. 

4.  Appropriate  Disciplinary  Actions 

a.  Proposed  Regulation 

A  contract  market's  exemption 
petition  would  be  required  to 
demonstrate  use.  on  a  consistent  basis, 
of  siuveiUance  information  to  bring  dual 
trading-related  disciplinary  actions.  A 
contract  market  must  submit  a  list  of 
each  investigation  and  related 
disciplinary  proceeding  involving  dual 
trading-related  abuses  for  the  12-month 
statistical  review  period.  The  list  should 
indicate  the  source  of  the  investigation, 
the  type  of  dual  trading-related  ^use 
alleged  or  found,  and  the  disposition  at 
each  level  of  the  disciplinary  process. 
For  each  settlement  or  adjudication,  the 
list  also  must  state  any  penalties 
assessed. 

b.  Comment  Received 

NYMEX  commented  that  disciplinary 
cases  included  in  the  exemption 
petition  should  be  identiRed  by  niunber 
rather  than  by  name  for  purposes  of 
confidentiality  and  in  fairness  to  . 
persons  subject  to  investigation. 

c.  RegulaUon  155.5(d)(2)(iv) 

The  Commission  is  adopting  this 
provision  as  proposed.  In  response  to 
NYMEX's  comment,  ccmtract  markets 
must  provide  the  names  of  persons 
subject  to  investigation  and/or 
disciplinary  action.  The  Commission 
will  maintain  the  confidentiality  of  such 
information  as  appropriate  under 
section  8  of  the  Act. 

5.  Remittal  of  Exemption  Petition 

a.  Proposed  Regulation 

Proposed  regulation  155.5(d)(4) 
would  authorize  the  Director  of  the 
Division  of  Trading  and  Markets  (or  a 
designee)  to  remit  to  the  contract  market 
any  exemption  petition  that  does  not 
comply  with  the  content  requirements 
set  forth  in  the  regulation,  llie  remittal 
letter  would  provide,  where  practicable, 
an  appropriate  explanation  of  the 
remittal  and  would  identify  the  content 
deficiencies.  The  contract  market  would 
have  20  days  following  receipt  of  the 
remittal  letter  in  wrhich  to  resubmit  the 
exemption  petition  with  the  deficiencies 
corrected.  If  the  corrected  petition  is  not 
resubmitted  within  that  time  frame,  the 
Commission  could  exercise  its 
discretion  to  permit  the  dual  trading 
prohibition  to  become  effective  as  to  the 
affected  contract  market. 


b.  Comments  Receired 

NYMEX  and  OOMEX  oommeatad  thU 
the  Commission  should  delete  the 
"where  practicable"  language  and  sat 
forth  an  appropriate  explanation  for 
remittal  of  the  exemption  petition.  CBT 
and  CSC  sUted  that  the  deadline  for 
resubmission  of  an  electronic  remitted 
exemption  petition  with  defidendea 
corrected  is  unreasonable  and 
recommended  that  the  Commission 
lengthen  the  time  for  resubmissitm  to  at 
least  90  days. 

c.  RegulaUon  lS5.5(d)(4) 

Based  on  the  comments  received,  the 
Commission  deleted  tlM  "where 
practicable"  language  from  the  final 
rule.  Accordingly,  the  remittal  letter 
will  set  forth  an  appropriate  explanation 
for  remittal  of  the  petition. 

The  final  regulation  %rill  continue  to 
require  resubmission  of  a  remitted 
exemption  petition  20  days  following 
receipt  of  the  remittal  letter.  The 
Commission  believes  that  20  days 
should  be  suffident  time  to  ooirect  the 
deficiendes  in  the  contents  of  the 
exemption  petition.  The  spedfied  time 
period  is  intended  to  ensure  that  a 
contract  market's  petition  does  not 
remain  in  remitted  status  for  an 
extended  period  of  time  without  the 
affeded  market  being  subjed  to  the  dual 
trading  prohibition.  Ftuthermore,  the 
Commission,  at  its  discretion,  could 
extend  the  time  period  for  resubmission 
under  exceptional  circumstances. 

D.  Other  Comments 

The  Commission  also  received 
comments  stating  concerns  regarding 
the  competitive  and  systemic 
consequences  of  the  dual  trading 
prohibition  from  CSC,  Comex  and 
CFBTA.  The  Commission  acknowledges 
the  comments,  but  reiterates  that  tha 
regulation  responds  to  a  spedfic 
statutory  mandate. 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Ad 
("RFA")  requires  federal  agendes 
(including  the  Commission),  in  adopting 
rules,  to  consider  the  impad  of  those 
rules  on  small  businesses.*'  R^ulation 
155.S  will  diredly  affed  certain  contrad 
markets,  which  are  not  small  entities  for 
RFA  piuposes,«4  and  certain  floor 
broken,  which  may  be  considered  small 
entities  in  the  present  context «•  In 


«>  s  U.S.C  eoi  at  M«.  (ises). 

««47  FR 18618. 1861S  (Afjcfl  30, 1982). 
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proposing  regulation  155.S,  the 
CommiMion  stated  its  belief,  and  the 
Acting  Chairman  certified,  that  the 

Eroposal  could  be  implemented  without 
npodng  a  significant  economic  burden 
on  a  substantial  number  of  floor 
brokers.**  Consequently,  the 
Commission  did  not  prepare  an  initial 
reeulatory  impact  analysis.*' 

The  Commission  received  two 
comment  letters  on  the  proposed 
regulation  that  raised  issues  in 
connection  with  the  RFA.  In  general,  the 
commenters.  CSC  and  Comex. 
contended  that  regulation  1S5.5  as 
proposed  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  floor  brokers  at  those 
exchanges  due  to  the  relatively  high 
percmtage  of  volume  on  the  likely 
affected  contract  markets  attributable  to 
dual  traders  and  their  relatively  low 
degree  of  specialization.**  The 
Commission  has  evaluated  those 
comments  carefully  and  now  believes 
that  it  cannot  be  determined  whether  or 
not  regulation  155.5  will  have  a 
significant  economic  impact  on  a 
subtrtantlal  number  of  small  entities. 

Consequently,  in  accordance  with  the 
RFA,  the  Commission  prepared  a 
regulatory  impact  analysis  in 
conjunction  with  the  adoption  of 
regulation  155.5  as  a  final  rule.  The 
Commission,  however,  has  been  unable 
to  identify  any  alternatives  to  regulation 
155.5  that  would  satisfy  the  statutory 
requirements  of  section  4)(a)  at  a  lower 

Sotential  cost  to  certain  dual-trading 
oat  brokers  at  CSC  and  Comex.*"  In 
any  event,  the  Commission's  legal 
obligation  to  impose  the  dual  trading 
prohibition  in  accordance  with  the 
section  4j(a),  despite  any  potentially 
significant  adverse  impact  such 
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RFA  purpoMt.  Any  floor  brolur  Mnirfoywl  bjr  an 
PCM.  howvvar.  wrauld  not  ba  ooiiii«Mrad  a  tmall 
butinaat  «itity,  bacausa  mch  a  floor  brokar  is  part 
of  dia  FCKTt  butinaat  and  tba  Commitaion 
pnvioutly  dalanninad  that  FCM*  m  not  tmall 
antiliaa  undar  Ilia  RFA.  Id. 

«•  S8  FR  1302S,  13036-37  (March  9, 1M3). 

«' Tba  RFA  providaa  that  an  initial  ragulatory 
impact  analyiit  it  not  raqalrad  in  contunction  with 
a  rula  propoaal  if  tha  hand  of  tha  agancy  cartifiw 
that  dla  rala  will  not.  if  praoBulfitM,  hava 
significant  aconomic  imfwct  on  atubttantial 
numbar  of  tmall  ontitiaa.  5  U.S.C  SOS  (ISSS). 

«*CSC  lettar  dated  May  7, 1993:  Comox  lattar 
daiad  May  13. 1993. 

««Iii  thair  conunanU,  CSC  and  Cobmx 
aaphaaixad  tha  axtant  to  %vhich  fteir  mamban  an 
aol  highly  tpadalizad  batwean  bfokarage  and 
trading  and  arguad  tha  implicatioiu  thareot  It  it 
laaaoubla  to  axpact  that,  in  light  of  tha  commant* 
Ihay  (ubminad,  CSC  and  Coomk  will  teak 
axamptioiu  for  thair  aOactad  contract  markata.  If 
tba  Committion  novailhalaat  daaiaa  tuch  an 
aoMBption  to  any  of  thair  afbctad  contract  mariatt. 
Iba  dagraa  to  wtdch  tha  floor  partlcipantt  do  not 
•podaliia  in  cuttoBMr  or  paraoaal  trading  would  ba 
a  factor  in  tha  CoouniMion't  deiamination  of  tha 
data  to  ba  i«l  for  tha  prohibition  to  taka  aflact 


prohibition  may  have  on  a  poesibly 
substantial  number  of  floor  brokers  that 
could  be  small  entities  (including  those 
at  CSC  and  Comex),  is  not  lessened  or 
superseded  by  the  FRA.m 

The  analysis,  together  with  a  copy  of 
this  notice,  has  been  transmitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.si  Copies  of 
the  regulatory  impact  analysis  are 
available  to  the  public  by  contacting  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  2033  K 
Steet.  NW..  Washington,  DC  20581; 
telephone:  (202)  254-6314/ 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("FRA")  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  FRA.s' 
In  compliance  with  the  FRA,  the 
Commission  previously  submitted  this 
regulation  in  its  proposed  form  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  ("0MB").  It 
has  been  assigned  0MB  Control  No. 
3038-0022. 

The  burden  associated  with  the  entire 
collection,  including  this  final  rule,  is  as 
follows: 

Average  burden  hours  per  response 613.26 

Number  of  respondents 4,295 

Frequency  of  response on  occasion 

The  burden  associated  with  this 
specific  final  regulation  is  as  follows: 

Average  burden  hours  per  response 528.00 

Number  of  respondents 2,813 

Frequency  of  response on  occasion 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman.  Office  of 
Management  and  Budget,  room  3228. 
NEOB,  Washington,  DC  20503;  (202) 
395-7340. 


•oExac  Ordar  ^4a  12,291  $3(0(3).  46  FR  13193 
(1981),  raprintad  in  S  U.S.C  601  (1968)  (nothing  in 
the  requirements  for  regulatory  impact  analysis  and 
review  undar  the  RFA  shall  be  coostruad  as 
displacing  the  agaocy't  raapontibilitias  delegated 
byUw). 

•1  Ordinarily,  a  final  regulatory  impact  analysis 
for  a  maior  rule  is  to  be  tiansmittad  30  days  prior 
to  tha  publication  of  the  rule  as  a  final  rule.  Exec 
Order  No.  12.291  $  3(c)(2).  That  procedure, 
however,  does  not  apply  to  the  extent  that  it 
conflicts  with  deadlines  imposed  by  statute.  Exac 
Order  No.  12.291  $  8(a)(2).  Given  tha  deadline 
imposed  on  tha  Committion  by  the  1992  Act  for 
issuance  of  dual  trading  regulations  (July  25. 1993). 
transmittal  to  the  Chief  Counsel  for  Advocacy  30 
days  in  advance  of  publication  %vas  impractlcabia 

»44  U.S.C  3501  et  $eq.  (1986).  A  collactioa  of 
information  indudaa  applications  to  the 
government  and  reporting  or  racordkaaping 
reciuiraments. 


List  ofSublecis  in  17  CFR  Parts  1  and 
15S 

Commodity  futures.  Commodity 
options,  (Contract  markets.  Customers. 
Dual  trading.  Floor  brokers.  Futures 
commission  merchants.  Members  of 
contract  markets. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  the  Commodity  Exchange 
Act  and,  in  particular,  sections  4, 4b,  4c, 
4e.  4g,  4j,  5,  5a,  8  and  8a  thereof,  7 
U.S.C  6. 6b.  6c,  6e,  6g.  6j,  7.  7a.  12  and 
12a.  the  Commission  amends  parts  1 
and  155  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PARTI-GENERAL  REQUUkTIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a,  4, 4a,  6, 6a.  6b, 
6c,  6d,  6e,  6f,  6g,  6h,  6i,  6k,  61, 6m,  6n,  6o. 
7,  7a.  7b.  8. 12. 12a,  12c,  13a,  13a-l,  16. 16a, 
19,  21,  23,  and  24,  unless  otherwise  noted. 

2.  Section  1.35(e)(1)  is  revised  to  read 
as  follows: 

|1J5    Recorde  of  cash  commodity,  futufve 
and  ofMlon  tranaactlone. 

(e)-  •  • 

(1)  Was  trading  for  his  own  accoimt 
or  an  account  for  which  he  has 
discretion; 


PART  155— TRADING  STANDARDS 

3.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  7  U.S.C  6b,  6g,  6j  and  12a, 
unless  otherwise  noted. 

4.  Section  155.5  is  added  to  read  as 
follows: 

flSM    ProhibiDono^  duel  tradbtg  by  floor 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Trading  session  means  the  hours 
during  which  a  contract  market  is 
scheduled  to  trade  continuously  during 
a  trading  day,  as  set  forth  in  contract 
market  rules,  including  any  related  post- 
settlement  trading  session.  A  contract 
market  may  have  more  than  one  trading 
session  during  a  trading  day. 

(2)  Customer  means  an  account  owner 
for  which  a  trade  is  designated  with  the 
customer  type  indicator  prescribed 
under  Commission  regulation  1.35(e)(4). 

(3)  Contract  market  means  any 
contract  separately  designated  by  the 
Commission,  provided,  that  two  or  more 
contracts  trading  concurrently  pursuant 
to  a  single  designation  order  on  other 
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than  a  transitory  basis  and  for  whifji  the 
contract  terms  difibr  significantly  other 
than  as  to  delivery  or  eniiration  months 
shall  each  be  considered  a  contract 
market  for  purposes  of  this  section,  and 
provided  further,  that  screen-based 
trading  in  a  contract  designated  by  the 
CommisMon  to  the  extent  conducted 
through  a  competitive  auction  process 
pursuant  to  an  algorithm  that  applies 
non-discretionary  rules  of  priority  as 
permitted  under  contract  market  rules 
made  effective  imder  the  Act  shall  be 
considered  a  separate  contract  market 
for  purposes  of  this  section. 

(4)  Dua/  trading  means  the  execution 
of  customer  orders  by  a  floor  broker 
during  the  same  trading  session  in 
which  the  floor  broker  executes  directly 
or  initiates  and  passes  to  another 
member  for  execution  a  transaction  in 
the  same  contract  market  for 

(i)  The  floor  broker's  own  account; 

(ii)  Any  account  in  Ythicti  the  floor 
broker's  ownership  interest  or  share  of 
trading  profits  is  ten  percent  or  more; 

(iii)  An  account  for  which  the  floor 
broker  has  trading  discretion;  or 

(iv)  Any  other  account  controlled  by 
a  person  with  whom  such  floor  broker 
is  subject  to  trading  restrictions  under 
section  4Kd)  to  the  extent  section  4i(d) 
has  been  applied  by  Commission  rule  or 
order. 

(5)  Daily  trading  volume  means  the 
total  number  of  sells  (or  buys)  executed 
in  any  contract  market  during  a  trading 
day,  excluding  from  the  computation 
ex-pit  transactions  as  permitted  under 
contract  market  rules  that  have  been 
made  effective  undn*  the  Act. 

(6)  Average  dai7y  trading  volume 
means  an  arithmetic  average  of  daily 
trading  volume  in  a  contract  market 
over  a  specified  time  period  on  any  day 
when  any  expiration  or  delivery  month 
was  listed  for  trading. 

(7)  Volume  year  means  a  continuous 
12-month  period  that  includes  the  last 
calendar  month-end  date  prior  to  the 
computation  date. 

(8)  Computation  date  means  the  date 
on  which  a  contract  market  computes  its 
average  daily  trading  volume  for  the 
most  recent  volimie  year. 

(9)  Affected  contract  market  means  a 
contract  market  in  which  the  average 
daily  trading  volume  equals  or  exoMds 
the  threshold  level  of  8,000  contracts  for 
each  of  four  quarters  during  the  most 
recent  volume  year. 

(b)  Dual  trading  prohibition.  No  floor 
broker  shall  dual  trade  in  an  a&cted 
contract  raaiket.  except  as  provided  in 
contract  market  rules  that  have  been 
made  effective  pursuant  to  section 
Sa(a)(12)  of  the  Act  and  Cnmmission 
regulation  1.41,  unlais  that  contnct 
market  is  •xanptad  under  paiagraph  (d) 


of  this  section.  This  prohibition  shall 
not  affect  ex-pit  transactions  as 
described  in  paragraph  (aKS)  of  this 
section. 

(c)  Contract  markets.— (1)  Contract 
market  rules.  Prior  to  the  eCfoctive  date 
of  the  dual  trading  prt^ibition  under 
this  section  or  under  a  Commission 
order  dmying  an  exemption  petition 
filed  pursuant  to  paragraph  (a)  of  this 
section  or  revoking  an  exemption 
pursuant  to  paragraph  (e)  of  this  section, 
each  affiscted  contract  maiket,  unless 
exempted  under  paragraph  (d)  of  this 
section,  shall  adopt  rules  that  have  been 
made  effective  pursuant  to  section 
5a(a](l2)  of  the  Act  and  Commission 
regulation  1.41  to  pn^bit  dual  trading 
in  accordance  with  the  provisions  of 
this  section.  In  the  absence  of  such 
contract  maricet  rules,  upon  the  effective 
date  of  the  dual  trading  prohibition  as 
implemented  either  under  this  section 
or  by  Commission  order.  Commission 
regulations  155.5  (a)  and  (b)  shall  be 
deemed  to  be  rules  of  the  contract 
market 

(2)  Volume  computation.  Each 
contract  market  that  may  be  subject  to 
a  dual  trading  prohibition  shall 
determine  whether  it  is  an  affiacted 
contract  maricet  by  computing  at  least 
quarterly  its  average  daily  trading 
volume  for  each  of  four  quarters  during 
the  most  recent  volume  year.  In 
addition,  the  contract  market  shall: 

(i)  At  least  five  days  before  the 
effective  date  of  the  dual  trading 
prohibition  under  this  section  or  under 
a  Commission  order  denying  an 
exemption  petition  or  revdung  an 
exemption,  and  thereafter  within  at  least 
two  business  days  of  each  computation 
date,  publish,  in  a  manner  sufficient  to 
reach  all  members,  a  list  of  the  affected 
contract  markets  and  the  effective  date 
of  the  dual  trading  prohibition  and,  on 
the  same  date,  provide  that  information 
in  Mrriting  to  the  Director  of  the  Division 
of  Trading  and  Markets,  or  an  employee 
of  the  Commission  under  the 
supervision  of  such  Director,  as  may  be 
designated  by  the  Director;  and 

(ii)  Maintam  a  record  of  its  average 
daily  trading  volume  computations 
required  hereunder.  Such  record  shall 
include  the  computation  date,  the 
beginning  and  ending  dates  for  the 
volume  year  under  consideration,  the 
beginning  and  ending  dates  for  each 
quarter  in  the  volume  year  and  the 
average  daily  trading  volume  for  each 
quarter. 

(3)  Newly  affected  contract  market.  If 
a  contract  mailut  that  was  not  affected 
on  the  immediately  preceding 
computation  date  becomes  aSscted  as  of 
the  current  computation  data,  the 
effsctive  date  of  a  dual  trading 


prohibition  for  that  contract  market 
shall  be  no  more  than  30  oilnnrfnir  days 
after  the  current  computation  data  far 
that  contract  markeL 

(4)  Permitted  exceptiont. 
Notwithstanding  the  applicability  of  a 
dual  trading  prohibition  under  this 
section,  duid  trading  shall  be  permitted 
in  aSscted  contract  markets  in 
accordance  with  rules  that  have  been 
submitted  to  the  Commission  pursuant 
to  section  5a(a)(12)  of  the  Act  and 
Commission  regulation  1.41  as  follows: 

(i)  Correction  of  errors.  To  ofbet 
trading  errors  resulting  from  the 
execution  of  customer  orders,  provided, 
that  the  floor  broker  must  liquidate  the 
position  in  his  pefsonal  error  account 
resulting  from  mat  error  by  open  and 
competitive  means  as  soon  aa 
practicable,  but  not  later  than  the  dose 
of  business  on  the  business  day 
following  the  discovery  of  the  error.  In 
the  event  that  the  daily  price  fluctuation 
limit  is  reached  and  a  floor  broker  is 
tmable  to  offset  the  error  trade,  however, 
the  floor  broker  must  Uquidate  the 
position  in  his  personal  error  account 
resulting  from  that  error  as  soon  as 
practicaibie  thereafter. 

(ii)  Customer  consent.  To  permit  a 
customer  to  designate  in  writing  not  lass 
than  once  annually  a  specifically 
identified  floor  brokar  to  dual  trade 
while  executing  orders  for  such 
customer's  accounts.  An  account 
controller  acting  pursuant  to  a  power  of 
attorney  may  designate  a  dual  trading 
broker  on  behalf  of  its  customer. 
provided,  that  the  customer  explicitly 
grants  in  writing  to  the  individual 
account  controlter  the  authority  to  aekct 
a  dual  tradine  broker. 

(iii)  Spreaa  transactions.  To  pennit  a 
broker  who  unsuccessfolly  attempts  to 
leg  into  a  spread  transaction  for  a 
customer  to  take  the  executed  leg  into 
his  personal  account  and  to  ofEset  such 
position,  provided,  that  a  recwd  is 
prepared  and  maintained  to 
demonstrate  that  the  customer  order 
was  for  a  spread  trade;  to  permit  a 
broker  to  execute  for  his  personal 
account  a  spread  transaction  recognized 
by  a  contract  maiiiet  if  at  least  one  leg 
of  the  spread  is  in  a  n<Hi-afiiacted 
market:  and  to  permit  a  broker  to 
execute  for  his  personal  account  an 
intra-maiket  spread  transaction  if  at 
least  one  leg  of  the  spread  is  in  a  lo«r> 
volume  month  as  described  in 
§  155.5(cM4)(v). 

(iv)  Member  customers.  To  permit 
transactions  for  members  of  the  contract 
market  not  present  on  the  floor. 
provided,  that  the  contract  market, 
within  the  single  record  required  by 
Commission  regulation  1.35(e), 
spedfically  identifies  such  transactions 
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through  account  numbers.  ■  separate 
customer  type  indicator,  or  otherwise 
for  surveillance  purposes. 

(v)  Low-volume  months.  To  recoenize 
any  expiration  or  delivery  month  that, 
on  the  basis  of  historical  data  and  an 
analysis  thereof  and  other  factors 
identified  by  the  contract  market, 
reasonably  can  be  expected  to  have  an 
average  daily  trading  volume  of  less 
than  500  contracts  during  the  period 
beginning  with  the  current  computation 
date  and  ending  with  the  next 
computation  date,  provided,  that  the 
contract  market  keeps  full  and 
systematic  records  supporting  these 
determinations  and.  as  part  of  its  trade 
siirveillance  program,  establishes 
special  procedures,  including 
appropriate  reports,  to  monitor  dual 
trading  activity  in  the  relevant  low- 
volume  contract  months. 

(vi)  Spot  month.  To  recognize  a 
period  of  trading  in  a  matiiring  futures 
contract,  during  which  period  liquidity 
in  the  maturing  futures  contract 
reasonably  can  be  expected  on  the  basis 
of  historical  data  and  an  analysis  thereof 
and  other  factors  identified  by  the 
contract  market,  to  shift  to  the  next 
contract  month,  provided,  that  the 
contract  market  can  demonstrate  that 
effiactive  surveillance  will  be  conducted 
for  dual  trading-related  abuses  during 
such  period. 

(viij  Market  emergencies.  To  address 
emergency  market  conditions  resulting 
in  a  temporary  emergency  action  under 
Commission  regulation  1.41(f). 

(d)  Exemption  petitioits.-^l) 
Standards.  A  contract  market  may  apply 
for  an  exemption  from  the  dual  trading 
prohibition  of  paragraph  (b)  of  this 
section  by  filing  a  written  petition, 
signed  by  the  contract  market's  chief 
operating  officer  or,  in  his  absence,  an 
exchange  official  acting  in  the  capacity 
of  chief  operating  officer,  that  states 
facts  sufficient  to  demonstrate  that  its 
trade  monitoring  system,  consistent 
with  the  standards  articulated  in 
guidelines  set  forth  in  appendix  A  to 
this  section,  is  capable  of  detecting  and 
deterring,  and  is  used  on  a  regular  basis 
to  detect  and  deter,  all  types  of 
violations  attributable  to  dual  trading, 
and  is  capable  of  generating  an  audit 
trail  that  satisfies  the  requirements  of 
Commission  regulation  1.35.  The 
petition  shall  be  directed  to  the  Office 
of  the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  with  a 
copy  to  the  Director  of  the  Division  of 
Trading  and  Markets. 

(2)  (intent  requirements.  An 
exemption  petition  must  identify  each 
contract  muket  that  is,  or  is  projected 
to  be,  affacted.  The  petition  must 


include  a  full  description  of  each 
component  of  the  contract  market's 
trade  monitoring  system  including  the 
systems  in  place,  rules,  policies  and 
procedures  in  effect,  standards  applied, 
trading  violations  targeted,  and  we 
results  achieved.  To  the  extent 
practicable,  the  petition  shall  include 
performance  statistics  covering  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  Where  such 
statistics  are  not  available,  specific, 
representative  performance  examples 
should  be  provided.  The  petition  also 
must  set  forth  the  contract  market's 
program  or  plan  and  projected 
implementation  timetable  for 
conformity  with  the  requirements  of 
section  5a(b)(3)  of  the  Act.  An 
exemption  petition  must  address,  in  the 
order  listed  below,  the  following 
components  of  a  contract  market's  trade 
monitoring  system: 

(i)  Physical  observation  of  trading 
areas; 

(ii)  Audit  trail  and  recordkeeping 
systems  able  to.  and  used  to.  capture 
essential  data  on  the  terms,  participants, 
and  sequence  of  transactions  (including 
relevant  data  on  unmatched  trades  and 
outtrades)  and  otherwise  satisfy  the 
requirements  of  Commission  regulation 
1.35  and  section  5a(b)(3)  of  the  Act.  as 
implemented  by  Commission 
regulations  and  orders: 

(iii)  Systems  capable  of  reviewing, 
and  used  to  review,  trading  data 
effectively  on  a  regular  basis  to  detect, 
and  other  measures  designed  to  prevent, 
rule  violations  attributable  to  dual 
trading  committed  in  the  execution  of 
trades  and  customer  orders  on  the  floor 
or  subject  to  the  rules  of  the  contract 
market,  including: 

(A)  Trading  ahead  of  customer  orders 
directly  or  indirectly; 

(B)  Trading  against  customer  orders 
directly  or  indirectly  in  violation  of 
contract  market  rules; 

(C)  Disclosing,  misallocating  or 
withholding  customer  orders: 

(D)  Failing  to  resolve  errors, 
unmatched  trades  or  outtrades  properly 
and  promptly:  and 

(E)  Crossing  customer  orders  by 
matching  or  "offsetting"  customer 
orders  directly  or  indirectly  in  violation 
of  contract  market  rules; 

(iv)  The  use  of  information  gathered 
through  such  systems  on  a  consistent 
basis  to  bring  appropriate  disciplinary 
actions  against  violators; 

(v)  The  commitment  of  resources 
necessary  for  such  systems  to  be 
effective  in  detecting  and  deterring 
violations  attributable  to  dual  trading, 
including  adequate  staff  to  investigate 
and  prosecute  disciplinary  actions:  and 


(vi)  The  assessment  of  meaningful 
penalties  against  violators  and  the 
referral  of  appropriate  cases  to  the 
Commission. 

(3)  Alternative  nquirements.  If  a 
contract  market  believes  that  its  trade 
monitoring  system  does  not  meet  the 
standards  set  forth  in  paragraph  (d)(1)  of 
this  section,  the  contract  market's 
petition  must  include,  in  addition  to  the 
information  required  to  be  provided 
under  paragraph  (d)(2)  of  this  section: 

(i)  A  specific  description  of  the 
corrective  actions  the  contract  market 
will  take  that  it  believes  to  be  sufficient 
and  appropriate  to  meet  the  standards  in 
paragraph  (d)(1)  of  this  section,  together 
with  an  explanation  of  the  sufficiency 
and  appropriateness  of  such  actions, 
including  specific  implementation 
dates,  any  related  changes  in  systems, 
operations,  staffing,  policies,  rules, 
procedures,  and  budget  allocations;  and 

(ii)  Data  and  an  economic  analysis  of 
that  data  to  demonstrate  any  adverse 
impact  of  a  dual  trading  prohibition  on 
hedging  and  price  basing  at  the  contract 
market. 

(4)  Remittal.  The  Director  of  the 
Division  of  Trading  and  Markets  (or  an 
employee  of  the  Commission  under  the 
supervision  of  such  Director  as  may  be 
designated  by  the  Director)  may  remit  to 
the  contract  market,  with  an  appropriate 
explanation,  and  not  accept  pursuant  to 
paragraph  (d)  of  this  section,  any 
petition  for  exemption  that  does  not 
comply  with  the  content  requirements 
of  paragraphs  (d)(2)  and  (3)  of  this 
section,  as  identified  in  the  remittal 
letter.  "The  affected  contract  market  must 
resubmit  its  exemption  petition  with 
deficiencies  corrected  no  more  than  20 
days  after  receipt  of  the  remittal  notice. 
If  Uie  exemption  petition  is  not 
resubmitted  within  the  prescribed  20- 
day  period,  the  Commission,  at  its 
discretion,  may  permit  the  dual  trading 
prohibition  provided  for  in  paragraph 
(b)  of  this  section  to  become  effective  as 
to  any  such  affected  contract  market. 
The  Commission's  review  period  shall 
be  calculated  from  the  date  of 
resubmission. 

(5)  Deferred  application  of  the 
prohibition.  If  a  contract  market  submits 
a  petition  for  exemption  that  satisfies 
the  content  requirements  of  paragraphs 
(d)(2)  and  (3)  of  this  section  prior  to  the 
effective  date  of  the  dual  trading 
prohibition,  the  Commission  will 
suspend  application  of  the  prohibition 
against  the  contract  market  unless  and 
until  the  petition  is  denied,  pursuant  to 
the  effective  date  set  forth  in  the  denial 
order. 

(6)  Publication.  A  notice  of  the 
submission  of  each  exemption  petition 
deemed  complete  under  paragraphs 
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(d)(2)  and  (3)  of  this  section  wiU  be 
published  promptly  by  the  Commission 
or  the  Director  of  the  Division  of 
Trading  and  Markets  (or  by  an  employee 
of  the  Commission  under  Uie 
supervision  of  the  Director,  as  may  be 
designated  by  the  Director)  in  the 
Federal  Register.  Upon  publication  of 
such  notice,  copies  of  each  petition, 
with  the  exception  of  any  information  or 
materials  determined  by  the 
Commission  to  be  subject  to 
confidential  treatment,  will  be  publicly 
available  through  the  Office  of  the 
Secretariat  in  accordance  with  the 
provisions  of  part  145  of  this  chapter. 

(7)  Grant  ofexemotion  without 
conditions — (i)  Findings  and  order.  A 
contract  market's  exemption  petition 
will  be  granted  without  conditions  by 
Commission  order  if  the  Commission 
finds  that,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thereto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(iii)  of  this  section,  and  other 
relevant  information  identified  by  the 
Commission,  the  contract  market  has 
demonstrated  conformity  with  the 
standards  contained  in  paragraph  (d)(1) 
of  this  section.  The  Commission's  order 
will  state  the  Commission's  findings. 

(11)  Publication.  A  Commission  order 
granting  an  exemption  pursuant  to  this 
paragraph  (d)(7)  of  this  section  will  be 
published  prompUy  in  the  Federal 
Ra^er. 

Ull)  Effective  date.  A  Commission 
order  granting  an  exemption  without 
conditions  pursuant  to  this  paragraph 
(d)(7)  shall  be  effective  upon  issuance. 
(8)  Proposed  conditional  exemption 
or  petition  denial— {i)  Notice.  If  the 
Commission  intends  to  deny  an 
exemption  petition  or  to  exempt  a 
contract  market  subject  to  conditions, 
the  Commission  will  notify  the  contract 
market  in  writing  that  it  intends  to  deny 
or  condition  the  petition  and  state: 

(A)  Specific  deficiencies  in  the 
contract  market's  trade  monitoring 
system; 

(B)  Any  corrective  actions  to  the  trade 
monitoring  system  that  the  Commission 
beheves  the  affiected  contract  market 
must  take  to  satisfy  the  standards  of 
paragraph  (d)(1)  of  this  section,  and  a 
timetable  for  such  corrective  actions; 
and 

(C)  Any  conditions  or  limitations  that 
the  Commission  proposes  to  attach  to  an 
exemption  under  paragraph  (d)  of  this 
section. 

(ii)  Publication.  A  notice  issued  to  a 
contract  maricet  under  this  paragraph 
(d)(8)  will  be  published  prompUy  in  the 
Federal  Register. 


(iii)  Opportunity  for  written 
submission  and  oral  presentation. 
Within  five  days  of  receipt  of  the  notice 
fit>m  the  Commission,  the  contract 
market  may  request  in  writing  the 
opportunity  to  make  an  oral 
presentation  to  the  Commission.  The 
contract  market  will  be  notified 
promptly  by  the  Commission  of  the  date 
and  the  terms  under  which  the  contract 
market  may  make  an  oral  presentation. 
The  contract  market  must  submit  any 
written  supplemental  data,  views,  or 
arguments  within  20  days  of  receipt  of 
the  Commission's  notice,  unless  the 
Commission  notifies  the  contract  market 
otherwise. 

(9)  Grant  of  conditional  exemption — 
(i)  Findings  and  order.  A  contract 
market's  exemption  petition  will  be 
granted  subject  to  conditions  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thereto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(c)(lli)  of  this  section  and  other 
relevant  information  identified  by  the 
Commission,  that: 

(A)  The  contract  market's  trade 
monitoring  system  does  not  satisfy  the 
standards  set  forth  in  paragraph  (d)(1)  of 
this  section,  but  other  corrective  actions 
are  sufficient  and  appropriate  to  meet 
the  standards  in  paragraph  (d)(1)  of  this 
section; 

(B)  There  is  a  substantial  likelihood 
that  a  dual  trading  prohibition  would 
harm  the  public  interest  in  hedging  or 
price  basing  at  the  contract  market;  and 

(C)  The  conditions  or  limitations 
being  attached  to  the  grant  of  exemption 
by  the  Commission  are  appropriate  In 
light  of  the  purposes  of  this  section. 
The  Commission's  order  will  state  the 
Commission's  findings  and  the 
conditions  or  limitations  placed  upon 
the  contract  market. 

(ii)  Publication.  A  Commission  order 
granting  a  conditional  exemption 
pursuant  to  this  paragraph  (d)(9)  will  be 
published  promptly  in  the  Feideral 
Register. 

(iii)  Effective  date.  A  Commission 
order  granting  a  conditional  exemption 
pursuant  to  this  paragraph  (d)(9)  shall 
become  effective  20  days  after  issuance, 
imless  the  Commission  determines  that 
more  immediate  action  is  appropriate  in 
the  public  interest  and  states  an  earlier 
effective  date  in  the  order. 

(10)  Denial  of  petition.-^i)  Findings 
and  order.  A  contract  maricet's 
exemption  petition  will  be  denied  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information. 


views  and  arguments  placed  before  It  in 
connection  with  the  petition  and  other 
relevant  information,  that: 

(A)  The  contract  maii:et  has  not 
demonstrated  that  its  trade  monitoring 
system  satisfies  the  standards  set  forth 
in  paragraph  (d)(1)  of  tiiis  section,  and 
there  is  not  a  substantial  likelihood  that 
a  dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  market;  or 

(B)  The  contract  market  has 
demonstrated  that  there  is  a  substantial 
likelihood  that  a  dual  trading 
prohibition  may  harm  the  public 
interest  in  hedging  or  price  basing  at  the 
contract  market,  but  has  not 
demonstrated  that  other  corrective 
actions  are  sufficient  or  appropriate  to 
meet  the  standards  in  paragraph  (d)(1) 
of  this  section. 

The  Commission's  order  denying  the 
exemption  will  state  the  Commission's 
findings  and  the  date  on  which  the  dual 
trading  prohibition  will  take  effect  on 
the  contract  market. 

(Ii)  Publication.  A  Commission  order 
denying  an  exemption  pursuant  to  this 
paragraph  (d)(10)  will  be  published 
promptly  by  the  Commission  in  the 
Federal  Register. 

(iii)  Effective  date.  A  Commission 
order  denying  a  contract  market's 
petition  for  an  exemption  pursuant  to 
tiiiti  paragraph  (d)(10)  of  this  section 
shall  become  efiiactive  at  least  20  days 
after  issuance,  unless  the  Commission 
determines  that  more  immediate  action 
is  appropriate  in  the  public  interest. 

(e)  Exemption  revocation.  An 
exemption  may  be  revoked  if  the 
Commission  determines  that  the 
standards  in  paragraph  (d)(1)  of  this 
section  are  not  being  met  or  if  any 
condition  of  the  exemption  has  not  been 
met.  The  Commission  shall  notify  the 
contract  market  in  writing  of  its  intent 
to  issue  an  order  to  revoke  the  contract 
market's  exemption.  Such  notice  shall 
include  the  reasons  for  the  proposed 
revocation  and  the  procedures  under 
which  the  contract  market  shall  have 
the  opportimlty  to  be  heard.  After 
considering  information  relevant  to  the 
proposed  revocation,  the  Commission 
shall  determine  whether  to  revoke  the 
exemption.  Any  Commission  revocation 
order  shall  state  findings  in  support  of 
the  revocation  and  be  efiiective  at  least 
20  days  after  Issuance  imless  the 
Commission  determines  that  more 
immediate  action  is  appropriate  in  the 
public  interest.  Such  order  shall  state 
the  date  on  which  the  dual  trading 
prohibition  shall  take  effect 

Appendix  A  to  Ragnlattea  1SS.S  — 

Guidelines  regarding  Contract  Market 
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Prohibitloa  Baaed  on  Suffidanqr  of  tha  Trade 
Monitoriag  System. 

Ragubtton  1S5.5  pennits  a  contract  market 
to  petition  the  Coomiiaaion  far  examptkn 
frtnn  the  dual  trading  prohibiti«a  on  die  baais 
that  Iti  trade  BWDitaring  lyalam  aatitfiaa 
certain  itandarda.  Appendix  A  ia  intended  to 
provide  adiditional  gnidanoa  to  a  contract 
market  as  to  what  is  neceaaary  to  demonstrate 
that  the  compoaents  of  a  contract  market's 
trade  monitoring  system,  u  enumerated  in 
the  regulation,  are  sufBcient  to  detect  and 
deterviolations  attributable  to  dual  trading. 
Although  these  guidelines  include  certain 
standards  that  tba  Gommissicm  intends  to 
apply  in  determining  whether  a  particular 
contract  market's  trade  monitocing  system 
meets  the  exemption  standards  in  Regulation 
155.5,  the  Commission  may,  in  its  discretion, 
consider  a  contract  market's  trade  monitoring 
system  as  a  whole,  including  contract  market 
rules  and  other  regulatory  measures  designed 
to  prevent  trading  abuses  attributable  to  dual 
trading. 

L  Pbyskal  Obeervatioa  of  leading  Area* 

Demonstrate  (e.^.,  by  daily  floor 
surveillance  log}  that  compliance  staff 
performs  floor  surveillance: 

(1)  To  the  extent  practicable,  on  each  open 
and  dose: 

(2)  Randomly  at  other  times  during  each 
trading  session;  and 

Demonstrata  further  that  Infcrmation 
developed  through  such  surwillaace  is 
integrated  into  (^iher  compliance  activities  as 
appropriate. 

(3)  When  special  market  conditions 
warrant 

ILAiriilTVaUSjralaaB 

Provide  a  detailed  descriptioa  of  the 
methodology  and  procedures  followed  to 
generate  and  assure  the  accuracy  of  recorded 
trade  executicm  times.  Demonstrate  the 
highest  degree  of  accuracy  practicable  (but  in 
no  event  less  than  90%  accuracy)  of  trade 
execution  times  required  under  regulation 
1.35(g)  (%vithin  one  minute,  plus  or  minus,  of 
execution)  during  four  consecutive  months 
within  the  12-month  period  ending  with  the 
month  preceding  the  submission  of  the 
exemption  petition.  Demonstrate  the  effective 
integration  of  such  trade  timing  date  into  the 
contract  market's  siuveillanca  system  with 
respect  to  dual  trading-related  abuses. 

If  trade  execution  times  are  recorded 
manually  or  independently  time-stamped  at 
the  contract  market,  demonstrate  accuracy 
rate  through,  at  a  minimum,  a  comparison  of 
the  times  recorded  for  both  the  buying  and 
selling  sides  of  each  trade,  or  the  time  stamp 
for  the  sides  required  to  be  time-stamped,  to 
the  times  reported  in  the  price  change 
register. 

If  trade  execution  times  are  imputed  for 
recordation  at  the  contract  market, 
demonstrate  accuracy  rate  through,  at  a 
minimimi,  accuracy  of  the  data  inputted  and 
a  description  of  the  contract  market's  trade 
imputation  algorithm,  including  how  and 
why  it  reliably  establishes  the  accuracy  of  the 
imputed  trade  execution  times. 

If  trade  execution  times  are  recorded 
through  electronic  hand-held  trading  cards, 
demonstrate  accuracy  rate  through,  at  a 


minimum,  the  accuracy  of  the  timing 
mechanism  {tach  u  an  internal  clock), 
including  a  description  of  how  the  timing 
mechanism  is  set  and  the  uniformity  of  the 
time  set  for  all  the  electronic  hand-held 
trading  cards  used  on  the  contract  market, 
and  the  unalterability  of  the  trade  execution 
times  recorded. 

m.  ■■ondkeapiag  Syalani 

Demonstrate  that  a  "representative 
sample"  of  documentation  required  to  be 
prepared  and  maintained  by  each  floor 
member  and  member  firm  regarding  the 
execution  of  customer  orders  and  other 
trading  is  revievrad  for  regulation  1.35 
compliance  at  least  once  each  year.  Provide 
checklist  used  in  the  review  of  the 
documentation.  Demonstrate  that 
information  developed  regarding  inadequate 
or  violative  recordkeeping  is  incorporated 
into  other  compliance  activities  as 
appropriate. 

IV.  Surveillance  Systems  to  Detect  Dual 
IVading-Related  Abuses 

Demonstrate  {e.g.,  by  description  of 
procedures  and  by  logs)  that  the  contract 
market,  on  a  daily  basis,  reviews  trade 
registers  and  computerized  surveillance 
reports  to  detect  dual  trading-related  abuses. 
The  contract  market  also  must  describe: 

A.  The  extent  to  which  available  trade 
data,  including  account  numbers,  are 
reviewed;  and 

B.  The  cycle  and  generic  content  of  such 
computerized  reports. 


V.  Use.  an  Cauistaat  Bask,  aflBforai^iMi 
to  Bring  Dual  Trading-Related  DiacipUaary 
Actieaa  and  AaaaaaMaot  af  MaaningAal 
Penaltiaa 

Provide  a  list  of  each  investigation  and 
disciplinary  proceeding  involving  one  or 
more  dual  trading-related  abuses,  which 
investigation  or  disciplinary  proceeding  wras 
in  an  open  status  at  any  time  during  the  12- 
month  period  ending  with  the  month 
preceding  the  submission  of  the  exemption 
petition.  Include  in  list: 

A.  Source  of  investigation  (e.g.,  customer 
complaint  or  inquiry;  automated  report; 
manual  review;  floor  surveillance); 

B.  Type  of  abuse  alleged  or  found;  and 

C  Disposition  at  each  level  of  the  process. 
For  each  settlement  or  adjudication,  state  any 
penalties  (monetary  or  other)  assessed. 

VI.  Commkaient  of  Reaoorcaa 

Include  statistics  regarding  the  timeliness 
of  the  completion  of  investigations  and  the 
initiation  of  disciplinary  proceedings. 

Issued  in  Washington.  DC,  on  July  22, 
1993,  by  the  Commission. 
lean  A.  Webb, 
Secretary. 

IFR  Doc.  93-17965  Filed  7-27-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Servic* 

19CFRPait101 
[Ti>.t3-6»] 

Cuatoma  Fiald  Organization— Portland, 
ME 

AOCNCT:  Customs  SOTvice,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  updating  the 
Ust  of  Customs  stations  imder  the 
jurisdiction  of  the  district  director, 
Portland.  Maine.  Customs  has  removed 
from  the  list  the  station  at  Knoxfbrd 
Line  (Mars  Hill),  no  longer  in  operation, 
and  added  the  stations  at  Daaquam. 
Estcourt.  Ste.  Aurelie  and  St.  Pamphile, 
which  are  operational  but  unlisted.    . 
EFFECTIVE  DATE:  August  27, 1993. 
FOR  FURTHER  MFORMATION  CONTACT:  Bob 
Jones,  Office  of  Workforce  Effectiveness 
and  Development,  Office  of  Inspection 
and  Control.  (202-927-0540). 

8UPPt.EMENTARY  INfORMATION: 

Background 

As  part  of  Customs  continuing 
program  to  obtain  more  efficient  use  of 
its  personnel,  facilities,  and  resources, 
and  to  provide  better  service  to  carriers, 
importers,  and  the  public.  Customs 
published  a  document  in  the  Federal 
Register  on  July  29, 1992  (57  FR  33461), 
which  proposed  to  amend  the  list  of 
Customs  stations  contained  in 
S  101.4(c),  Customs  Regulations  (19  CFR 
101. 4(c]).  The  hst  shows  a  station 
located  at  Knoxford  Line  (Mars  Hill), 
under  the  jurisdiction  of  the  district 
director,  Portland,  Maine.  The  building 
at  this  location  was  demolished  many 
years  ago,  and  the  road  that  the  station 
was  located  on  now  serves  no  useful 
purpose.  Inasmuch  as  the  station  at 
Knoxford  Line  (Mars  Hill]  is  no  longer 
operational.  Customs  proposed  to 
remove  this  station  from  its  list  of 
Customs  stations.  By  contrast,  four 
locations  which  primarily  service 
woodcutting  operations  in  the  area  are 
operational  and  manned.  Customs 
proposed  that  these  four  locations  be 
added  to  the  list  of  Customs  stations 
imder  the  supervision  of  the  district 
director.  Portland.  The  stations  are 
located  at  Ste.  Aurelie,  Daaquam,  St. 
Pamphile  and  Estcourt,  Maine. 

No  comments  from  the  public  were 
received  in  response  to  this  proposal, 
the  comment  period  for  which  expired 
on  September  28, 1992,  and  Customs 
has  determined  to  adopt  the 
amendments  without  modification. 


PART  101- 


Approved: 
Ronald  K.  Ne 
Assistant  Sec. 
(FR  Doc.  93-1 
BHJJNaC0M4 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

In  that  this  rule  relates  to  agency 
organization  and  management,  it  is  not 
subject  to  E.0. 12291.  Likewise, 
although  Customs  solicited  public 
comment,  no  notice  of  proposed 
rulemaking  was  required  pursuant  to  5 
U.S.C.  S53(a)(2).  Accordingly,  the  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seq).  Nevertheless, 
it  is  asserted  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
contemplated  by  that  Act. 

Drafting  Information 

The  principalauthor  of  this  document 
was  Russell  Bei;ger,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  ofSubjacta  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Exports.  Imports.  Organizations  and 
functions  (Government  Qgencies). 

Amendment 

Part  101,  Customs  Regulations  (19 
CFR  part  101).  is  amended  as  set  forth 
below. 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  2, 66. 
1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624, 
unless  otherwise  noted. 

2.  Section  i01.4(c),  Customs 
Regulations  (19  CFR  101.4(c)).  is 
amended  by  removing  "Knoxford  Line 
(Mars  Hill)  *  •  *  Bridgewater"  from  the 
columns  headed,  respectively, 
"Customs  stations"  and  "Port  of  entry 
having  supervision"  for  the  Portland, 
Maine  District,  and  inserting  in 
appropriate  alphabetical  order  under 
these  column  headings  the  following 
four  Customs  stations  and 
corresponding  ports  of  entry  having 
supervision:  "Daaquam,  Maine  •  •  • 
Jackman";  "Estcourt,  Maine  •  •  *  Fort 
Kent";  "Ste.  Aurelie,  Maine  •  •  • 
Jackman";  and  "St.  Pamphile.  Maine 
•  •  •Jackman". 
George  |.  Weiae, 
Commissioner  of  Customs. 

Approved:  July  12. 1993. 
Ronald  K.  Noble. 

Assistant  Secntaiy  of  the  Treasuiy. 
(PR  Doc.  93-17989  Filed  7-27-93;  8:45  am] 
MUMacoOK 


Bureau  of  Alcohol,  Tobacco  and 
Firearma 

27  CFR  Parte  4.  5, 7, 9. 19, 24, 53, 178, 
194, 251,  end  252 

IT.D.  ATF-444] 

Technical  Amendmente 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 

ACnON:  Final  rule,  Treasury  decision. 

'SUMMARY:  This  Treasury  decision  makes 
technical  amendments  and  conforming 
changes  to  chapter  I  of  title  27  Code  of 
Federal  Regulations  (CFR).  All  changes 
are  to  provide  clarity  and  uniformity 
throughout  title  27  Code  of  Federal 
Regulations. 

EFFECTIVE  DATES:  July  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Shanks.  Revenue  Programs 
Division.  Wine  and  Beer  Branch,  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20091,  (202-927-8230). 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  administers  regulations 
published  in  chapter  I  of  title  27  Code 
of  Federal  Regulations.  These 
regulations  are  updated  April  1  of  each 
year  to  incorporate  new  or  revised 
regulations  that  were  published  by  ATF 
in  the  Federal  Register  during  the 
preceding  year.  Upon  reviewing  title  27 
for  the  annual  revision  ATF  and  the 
CFR  Unit  of  the  Office  of  the  Federal 
Register  identiRed  several  amendments 
and  conforming  changes  that  are  needed 
to  provide  uniformity  in  chapter  I  of 
title  27,  Code  of  the  Federal  Regulations. 

These  amendments  do  not  make  any 
substantive  changes  and  are  only 
intended  to  improve  the  clarity  of  title 
27. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  44  U.S.C.  chapter  25,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12291 

Because  this  is  a  rule  of  agency 
management,  it  is  not  subject  to 
Executive  Order  12291. 


Adminiatrative  Procedures  Ad 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly  it  is  imnecessary  to  subject 
this  final  rule  to  the  effiactive  date 
limitation  of  5  U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Angela  R  Shanks,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

LiatoTSublects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Custom  duties  and  inspection.  Imports, 
Labeling.  Packaging  and  containers. 
Wine. 

27CFRPart5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  7 

Advertising,  B^r,  Consumer 
protection.  Customs  duties  and 
inspection,  Imports.  Labeling.  Reporting 
and  recordkeeping  requirements. 

27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  area.  Wine. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Authority  delegations. 
Chemicals,  Claims.  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Exports.  Gasohol.  Imports, 
LabeUng.  Liquors.  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings,  Surety  bonds. 
Transportation,  U.S.  Possession,  Virgin 
Islands.  Warehouses,  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure,  Authority  delegations. 
Claims,  Electronic  fund  transfer.  Excise 
taxes.  Exports.  Food  additives.  Fruit 
juices.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds.  Taxpaid  wine  bottling  house. 
Transportation.  Vinegar.  Warehouses, 
Wine. 
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27CFRPart53 

Adminiatrativs  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegation.  Exports,  Imports. 
Penalties,  Reporting  and  recordkeeping 
requirements.  i 

27CFRPartl78 

Administrative  practice  and 
procedure,  Arms  and  munitions.  Export. 
Imports,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Research,  Seizures  and 
forfeitures.  Transportation. 

27  CFB  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations,  Beer,  Claims, 
Excise  taxes,  Exports,  Labeling.  Liquors, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Wine.  | 

27  CFR  Part  251 

Alcohol  and  alcoholic  beverages, 
Beer,  Cosmetics,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Imports,  Labeling,  Liquors, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements.  Wine. 

27  CFR  Part  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  forces.  Authority 
delegations.  Beer,  Gaims,  Excise  taxes, 
Exports,  Fishing  vessel.  Foreign  trade 
rones,  Liquors,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Vessels,  Warehouses,  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations 
is  amended  as  follows:        i 

PART  4— LABELING  AND  ' 
ADVERTISING  OF  WINE 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 

2.  In  §  4.40(b)  a  heading  is  added  to 
paragraph  (b)  to  read  as  follows: 

14.40    LatMl  approval  and  ralaaa*. 

^)  Release.*  *  • 

%4J0   [Amended] 

3.  In  $  4.50(a)  the  second  and  the  third 
sentence  are  removed. 

PART  5-LABEUNQ  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

4.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

AutlMrity:  26  U.S.C.  5301.  7M5. 27  U.S.C 
205. 


iS.32   [ Amended] 

5.  Section  5.32(c)  is  amended  by 
removing  "$  5.48(a)."  and  adding 
'•§  5.46(d).". 

PART  7— LABEUNG  AND 
ADVERTISING  OF  MALT  BEVERAGES 

6.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Aiitharily:  27  U.S.C  205. 

17.10    [Amended] 

7.  Section  7.10  is  amended  by 
removing  "$  7.10"  and  adding  "§  7.51" 
in  the  definition  of  Advertisement. 

PART  »— AMERICAN  VMICULTURAL 
AREAS 

8.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 
19.74   [Amended] 

9.  Section  9.74(c)  introductory  text  is 
amended  by  revising  the  word  "Fery," 
on  the  fourth  line  to  reed  "Ferry,"  and 
the  word  "Gillman,"  on  the  eighth  line 
to  read  "Cilliman,". 

19.101    [Amwidwi] 

10-11.  Section  9.101(c)  introductory 
text  is  amended  by  removing  the  word 
"Eastern"  and  adding  "eastern"  in  the 
Hrst  sentence. 

19.136    [Amended] 

12.  Section  9.136(c)  introductory  text 
is  amended  by  removing  the  word 
"Guadalure,"  and  adding  the  word 
"Guadalupe,"  on  the  seventh  line. 

PART  19— DISTILLED  SPIRITS 
PLANTS 

13.  The  authority  citation  for  part  19 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C  81c,  1311;  26  U.S.C 
5001,  5002,  5004-5006.  5008.  5010,  5041, 
5061.  5062.  5066,  5081.  5101,  5111-5113, 
5142,  5143.  5146,  5171-5173,  5175,  5176, 
5178-5181,  5201-5204.  5206,  5207,  5211- 
5215,  5211-5223,  5231,  5232,  5235,  5236, 
5241-5243.  5271,  5273.  5301.  5311-5313, 
5362, 5370,  5373.  5501-5505,  5551-5555. 
5559,  5561,  5562,  5601,  5612.  5682,  6001. 
6065.  6109,  6302,  6311, 6676. 6806,  7011, 
7510,  7805;  31  U.S.C  9301,  9303,  9304,  9306. 

119.203  [Amended] 

14.  Section  19.203(b)(1)  is  amended 
by  removing  "698  (5120.25)"  and 
adding  "5120.25". 

119.204  [AmwMtod] 

15.  Section  19.204(b)(1)  is  amended 
by  removing  "2975  (5140.2)"  and 
adding  "5120.25". 


PART  24— WINE 

16.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 


Aiithvily:  5  U 
5008.5041.5042 
5111-5113.5121 
5206,  5214,  5215 
5357,5361,5362 
5391.5392.5511 
5684,  6065,  6091 
6651,6676,7011 
7606.  7805,  7851 


S.C  552(a)  26  U.S.C  5001. 
,5044,5061.5062,5081, 
.5122,5142.5143,5173. 
,5351,5353,5354,5356, 
,  5364-5373,  5381-5388, 
5551,5552,5661,5662, 
,6109,6301,6302,6311, 
,  7302.  7342,  7502,  7503, 
;  31  U.S.C  9301, 9304. 9306. 


f  24.75    [Amended] 

17.  Section  24.75(f)  is  amended  by 
removing  the  word  "homemakers"  and 
adding  the  phrase  "home  winemaker's" 
in  the  first  sentence. 

124.137    [AmwHiad) 

18.  Secticm  24.137(a)  is  amended  by 
removing  "§  24.86."  and  adding 

"$  24.92."  in  the  last  sentence. 

124.295    [Amended] 

19.  Section  24.295(a)  is  amended  by 
removing  the  word  "of  in  the  last 
sentence. 

PART  53-MANUFACTURES  EXCISE 
TAXES-FIREARMS  AND 
AMMUNITION 

20.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  26  U.S.C  4181, 4182, 4216- 
4219,  4221-4223,  4225,  6001,  6011,  6020, 
6021,  6061,  6071,  6081,  6091,  6101-6104. 
6109,  6151,  6155,  6161, 6301-6303,  6311, 
6402,  6404.  6416. 

21.  In  S  53.62(b)(3)  the  first  sentence 
is  revised  to  read  as  follows: 

153.62    Exemptione. 


(b)  •  •  • 

(3)  Supporting  evidence.  Any 
manufacturer,  producer,  or  importer 
claiming  an  exemption  from  the  tax 
imposed  by  section  4181  of  the  Code  by 
reason  of  section  4182(b)  and  section 
655,  title  14  of  the  Code  must  maintain 
such  records  and  be  prepared  to 
produce  such  evidence  as  will  establish 
the  right  to  the  exemption.  •  •  • 

153.93    [Amended] 

22.  Section  53.93(b)  is  amended  by 
removing  "§  53.134(b)(2)"  and  adding 
"§  53.174(b)"  in  the  last  sentence. 

23.  Section  53.133(a)(2)(ii)  is 
amended  by  adding  a  sentence  and 
Examples  (1)  and  (2)  at  the  end  to  read 
as  follows: 

153.133    Tax-free  aale  of  arttdec  for 
export,  or  for  reaaie  by  the  purehaear  to  a 
aeoortd  purchaaer  for  export 

(a)  •  •  • 
(2)  •  •  • 


Example  (1). 
shells  and  cart 
andcHtridlpw 
The  sale  waati 
4221(8X2)- Piic 
cartrid(^  to  S, 
the  United  Stal 
theshefisandi 
exdwtaxltaU 

Example  (3), 
manwfactunr.i 
France.  Tha  sal 
4221(aX2).  Thi 
individual  in  tl 
initial  use,  W  r 
the  rifle  to  the  i 
resold.  Tli»re« 
sut^actXtoas 
section  etn. 


24.  Theaul 
is  revised  tor 

AutlMrity:S 
921-930: 44  UJ 


25.Theaui 
continues  to  i 

Aulhoriljn  2C 
5117,  5121-51J 
5206,  5207,  53C 
5691,6001.601 
61091,6151,631 
6621,6651.665 


Wine.  Whei 
quah'fication, 
kind  (class  an 
produced  on  I 
firom  grapes,  o 
berries),  or  oti 
products  and  < 
24  percent  of  i 
term  includes 
standard,  or  ai 
compounds  ai 
product  conta 
one  peicaot  aJ 
taxable  as  win 
bonded  wine  i 
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(i)  •  •  * 

(ii)  *  *  *tb*Bntvitk>B»oftUft 
paragraph  (a)(2)  of  this  section  may  hm 
illustrated  by  the  following  examples: 

Example  (1).  Q,  a  U.S.  manubcturer  of 
shelU  and  rartrirtpi,  \mfiumly  Mid  dieUt 
and  CMlridip*  to  S.  •  coaipaBy  li  Canadi. 
The  sale  WW  tax  frM  uodar  aactioo 
4221(a)(2}.  Plior  to  use^  R  toM  tha  dialUaad 
cartridges  to  S.  who  impotta  the  aiticles  into 
the  United  States  and  sells  them.  The  sale  of 
the  sfaefis  and  cartridges  subjects  S  to  an 
excise  tax  IMrility  ub^  sectioo  4181. 

Example  (2).  X,  •  U.&  firsanns 
manviKtunr.  sold  a  rtie  to  Y  coi^lMBy  in 
France.  Tks  sale  was  tax  free  mder  sedioa 
4221(aX2)-  The  rills  was  sold  l^  Y  to  W.  an 
individual  in  the  City  of  Nice,  France.  After 
initial  use.  W  resold  the  rifle  to  X.  X  returned 
the  rifle  to  the  United  States  whore  it  was 
resold.  The  resale  of  tbe  riflle  by  X  does  not 
subject  X  to  ao  SNcise  tax  liabtHty  under 
section  4tSl. 


PART  17»-C0MMERCE  IN  FIREARMS 

ANDAMmmmoN 

24.  The  authority  dtatioD  for  part  178 
is  revised  to  read  as  follows: 

Authenty:  S  U&C  S52 W;  IS  U-&C  S47. 
921-930: 44  USXl  35(M(k). 

PART  194— UQUOR  DEALERS 

25.  The  authority  otatkn  for  part  194 

continues  to  read  as  follows: 

Authority:  26  U.S.C  5801. 50(0.  Slll- 
5117,  5121-5124.  5142,  5143.5145,  5146, 
5206,  5207,  5301,  S3S2,  5555,  Si13,  5681, 
5691,  6001,  coil.  6061,  6065. 6071, 6001, 
610».  6151. 6311, 6314. 6402.  6S11, 6601. 
6621,  6651. 666J.  7011,  7805. 

26.  In  §  194.11  the  definition  for 
"wine"  is  revised  to  read  as  foUotrs: 

f  194.11    Meaning  of  tarma. 

Wine.  When  used  without 
qualification,  the  term  includes  every 
kind  (class  and  type)  of  product 
produced  on  bonded  wine  premises 
from  grapes,  other  fruit  (including 
berries),  or  other  suitable  agricultural 
products  and  containing  not  more  than 
24  pwrcent  of  alcohol  by  vohune.  The 
term  includes  all  imitation,  other  than 
standard,  or  artificial  wine  and 
compounds  sold  as  wine.  A  wine 
product  containing  less  than  one-half  ol 
one  peicant  akoh^  fay  voluma  is  not 
taxable  as  wine  vrfiui  raonred  from  the 
bonded  wine  pranises. 


27.  Secticm  194.134  is 
revising  die  last  santenc*  to 
folloMta: 


by 

as 


explantatioB  oC  liM  anor.  tha  ragknal 
dindor  icompUMOBi  wrtU  HakB  the 
proper  oanectimi  on  tfaa  Manp  and 

return  it  to  te  tajqpqnt. 

1194.291   [Anmdedl 

28.  Sectioa  194.291  is  aaaodad  by 
removing  "part  240"  and  Mldiaft"pait 
24". 

%^w%XK  [iMnenoedx 

29.  Section  194.292  is  amended  by 
removing  "part  231**  and  adding  "pert 
24"  In  the  fixst  senlence. 

PART  25^-EXPORTATION  OF 
UQUORS 

sa  The  audiorify^dtalioa  Cor  part  252 
continue*  to  read  as  follows: 


Authority:  5  U.S.C  552(a):  19  U.S.C  81c 
1309, 1311:  26  U.S.C  5006,  5051, 5053,  5855. 
5056.  5062,  506C,  5114>  5173,  5175-5177, 
5204-6207, 5214.  5223. 5301.  S3S4,  5382. 
5367.  S370. 5371.  S401.  5415.  S5S1.  5552. 
5555. 6665,  7302. 7605;  31  U.S.C  9301. 9303. 
9304,  9306: 44  U.S.C  3504(h^ 

1252.219    rAmendad} 

31.  Section  252.219  is  amended  by 
removing  "27  CFR  part  240:"  and 
adding  "27  CFR  part  24:". 

Siiped  June  28. 1993. 


1194.134    Errors 

*  *  *  Qancaiptof 
Form  Sft3(kS  nd  a  sitiaCactoiy 


Acting  Directer. 

Approved:  )uly  9, 1993. 
Ronald  K.  Noble. 
Assistant  Secretary  (Eafotcemeati. 
(PR  Doc  93-17835  Filed  7-27-93: 8:45  am) 
BIUJNQ  CODE  «1»<S1-II 

27  CFR  Parts  25  and  25a 

\JS>.  ATF-945,-  Ral  Nonce  No.  7591 

Change  In  thafraquoncy  of  Ring 
Brawar'a  Raporta  of  OparaMofia  and 
AdfdMonat  Uatkig  of  Caaa  and  Kag 

Sixaa 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  D^artment  of  the 
Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

SMMMRY:  ATF  is  revising  regulatioitt  to 
allow  certain  small  brewers  to  submit 
reports  of  tolerations  quarterly  instead 
of  monthly.  ATF  is  also  cevisLog  the 
conversion  tabk  used  to  calculate  the 
tax  hability  on  removals  in  containers  to 
include  new  bottle  and  keg  sizes  used 
by  the  brewriag  industry.  The  table  of 
conversions  is  being  reorganised  for 
ease  of  use. 

The  reporting  rhsnge  will  result  ia 
fiawac  forms  being  filed  by  biewsrs  and 
fewer  donuaeats  heiBg  prooesasd  by  Iba 
government.  Tha  aaw  SBas  wiM 


simplify  tta  tax 

certain  casa  aai  kag 
thasarfciBBHwiU 

both  for  tba 

the 

the 


wiHshghtiy 


EFFECTIVE  OMTK;  Tl^  &m)  rule  is 
effective  Augwt  27. 1993. 

FOfv  njirmEft  ■POfHttTiQiff  oontmct: 
Charns  pr.  Bacon  or  Marfofie  Rtdif, 
Wine  and  Beer  Branch.  050 
Massachusetts  Avenue.  NW.. 
Washington,  DC  2Q22B:  Tele^ione  (2tn) 
927-8230. 


Bscsgrwuia 

On  Soptsmber  28, 1992,  as  part  of  a 
regulatory  review.  ATF  publiuied 
Notice  No.  755  (57  FR  44525).  proposing 
changes  to  the  beer  regulaticms  to  allow 
ceitain  brewers  to  file  operations  r^xixts 
quarterly  instead  of  moothiy  and  to 
expand  the  converskia  instructioas  to 
include  other  coounercial  esse  end  kag 
sizes  currently  ia  use. 

CtouuueBts 

ATF  received  eight  conuaents  on 
Notice  No.  755.  Five  respondBnts. 
including  the  Beer  Institute,  the 
Institute  for  Brewing  Studies.  Crested 
Butte  Brewery  A  Pub.  Rowlands 
Caliunet  Brewing  Ca.  Inc.  aiui  Fox 
Classic  Brewing  Co..  supported  the 
proposed  changies.  The  HudepoU- 
Schoenling  Brewing  Company 
commented  that  a  packase  size  they 
commonly  use.  a  case  of  24-24  oz.  cans, 
was  omitiad  from  the  proposed 
expansion  of  the  conversion 
instructions.  That  case  size  is  added  to 
the  listing  in  S  25.15&  AnoAer 
respoadent.  Temecula  Valley  Brewing, 
noted  that  ATF's  proposals  were  a 
"good  start,"  but  asked  wrhy  we  did  not 
reduce  the  requirements  further.'such  as 
annual  reports.  As  stated  in  the 
preamble  to  the  notice  el  proposed 
rulemaking.  ATF  seeks  to  reduce  tha 
reporting  burden  oa  tha  ssoallest 
brewws  without  ieopardizing  the 
revenue  or  depriving  the  industry  sad 
other  interested  persons  of  statistical 
information  which  is  useful  to  them. 
Additionally,  the  intemal  reranue  laws 
inqtooe  vatious  tegulatory  requiraBants 
M^iich  ATF  cannat  change  or  reduca 
admiaiatiatiwety. 

The  eighth  respondent.  ThoiMS  P. 
Kerester.  Qkiel  Counsal  far  Advacaigr  of 
the  SmaU  Basinass  AAnimsttatkon 
(SBAk  did  not  cooHwd  on  the 
substance  of  the  pnpoaal.  bat  obiected 
to  ATF's  cartificattan  undar  tiw 
Reipilatary  FkodfaiHty  Act.  5  OSil  666. 
in  tha  natioa  ef  prapoasd  nataaaldn^  fei 
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particular.  SBA  quesUcmed  whether 
OBrtain  ttatamoits  in  the  supplementary 
infbrmatioo  (that  ATP  expects  the 
proposed  rtile  to  result  in  cost  saving  to 
Dotn  the  brewing  indiistry  and  the 
government  and  that  the  proposal  will 
reduce  the  regulatory  buraen  on  small 
brewers)  triggered  the  need  for  a 
regulatory  fraxibility  analysis. 

After  a  complete  consideration  of  the 
SBA  comment,  ATF  believes  that  SBA 
misintsrpieted  these  statements  in  the 
supplementary  information.  A 
regulatory  flexibility  analysis  is  not 
required  if  the  final  rule  will  not  have 
"a  significsnt  economic  impact  on  a 
substantial  nimiber  of  small  entities."  5 
U.S.C  605(b),  emphasis  sdded.  While 
the  reduction  in  reporting  firequency 
may  affect  a  substantial  number  of  small 
breweries,  the  overall  reduced 
regulatory  burden  is  slight  and  does  not 
constitute  a  significant  economic 
impact.  Accordingly,  as  certified  below, 
a  regulatory  flexibility  analysis  is  not 
reouired  in  promulgating  the  final  rule. 

Brewer's  fieport  of  Operations.  ATF  is 
adopting  the  proposed  amendments  to 
the  regulations.  As  proposed,  $  25.297  is 
revised  to  allow  small  brewers  to  file 
quarterly  the  Brewer's  Report  of 
Operations.  Form  5130.9,  if,  during  the 
previous  calendar  year,  the  brewer 
produced  less  than  10,000  barrels  of 
tieer.  Production  is  defined  in 
§  25.297(b)  as  the  amount  of  beer 
brewed,  liquids  added  to  beer,  and  beer 
received  from  other  breweries  of  the 
same  ownership  in  the  previous  year. 
New  brewers  may  file  quarterly  reports 
if  they  do  not  anticipate  producing  more 
than  10,000  barrels  of  beer  in  their  first 
year. 

Quartwly  reports  will  be  filed  within 
15  days  after  the  close  of  the  calendar 
Quarter;  i.e.,  by  January  15,  for  October 
through  December  reports,  and  by  April 
15,  Jtuy  15.  and  October  15  for  other 
calendar  quarter  reports.  A  definition  of 
"calendar  quarter"  is  added  to  §  25.11. 

Brewers  who  are  eligible  to  file  the 
Brewer's  Report  of  Operations,  Form 
5130.9,  an  a  quarterly  basis  may  file 
their  first  quarterly  report  on  January  15, 
1994  lor  the  period  October  through 
December,  1993. 

Finally,  as  proposed  in  Notice  No. 
755,  the  regional  director  (compliance) 
may  require  any  brewer  filing  reports  of 
brewery  operations  quarterly  to  file  sudi 
reports  monthly  if  there  is  a  feopardy  to 
the  revenue. 

The  Brewer's  Monthly  Report  of 
Operations,  ATF  F  5130.9,  is  being 
rsivised  to  conform  with  these  regulatory 
smendments  and  to  make  the  form 
easier  for  brewers  to  use.  The  most 
important  revision  is  the  inclusion  of  a 
,  new  line  entitled  'Tax  Determined  for 


Use  at  Tavern."  This  change  will  allow 
brawpubs  to  show  removals  in  tanks  or 
by  pipeline  from  tanks  in  the  hrwnry 
cellar,  to  a  tavern  operated  on  the 
brewwy  premises.  When  the  form  was 
originally  designed,  no  provision  was 
made  for  this  activity,  and  brewpubs 
have  reported  such  removals  on  s  line 
which  does  not  accurately  describe  the 
disposition.  Therefore,  this  change  does 
not  require  any  new  information,  but 
simply  changes  the  location  on  the  form 
where  the  information  will  be  reported. 

ATF  received  no  suggestions  for  other 
changes  to  the  form  during  the  comment 
period. 

Authorized  Bottle,  Case  and  Keg 
Sizes.  As  explained  in  Notice  No.  755, 
with  tiie  growth  of  the  microbrewing 
industry,  and  the  introduction  of 
innovative  packaging  by  many  brewere, 
new  bottle,  case  and  keg  sizes  have 
come  into  common  use;  many  of  these 
are  Eiuropean  in  origin  and  reflect  net 
contents  in  metric  measure.  As  a  result, 
individual  brewers  have  requested 
permission  to  use  keg  sizes  not 
prescribed  by  §  25.156  and  advice  as  to 
the  proper  fractional  barrel  equivalents 
of  bottles  and  cases. 

ATF  is  adopting  the  proposal  to 
amend  §  25.156  by  adding  5  gallon,  30 
liter  and  SO  liter  kegs  as  authorized  keg 
sizes.  In  addition,  this  section  is 
amended  to  include  a  barrelage 
equivalent  for  these  keg  sizes  for  the 
purpose  of  taxpayment  and 
recordkeeping.  ATF  received  no 
requests  for  other  keg  sizes  during  the 
comment  period. 

Additionallv.  as  proposed,  ATF  is 
adding  a  number  of  bottle  and  case  sizes 
to  the  table  in  §  25.158.  Metric  sizes, 
including  500  and  750  milliliter  bottles, 
and  1  liter,  2  liter,  and  5  liter  bottles  are 
now  listed  separately.  Barrelage 
equivalents  are  prescribed  for  all  case 
sizes.  As  noted  previously,  a  new  listing 
for  24-24  oz.  bottles  is  added  to  the  list 
as  the  result  of  a  comment  bom  one 
brewer.  ATF  is  also  adding  a  listing  for 
a  case  of  48-8  oz.  bottles  to  this  section. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  issued  February  17. 1981,  ATF 
has  determined  that  this  document  does 
not  constitute  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  mora; 

(b)  A  major  increase  in  costs  or  prices 
for  consumera,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  re^ons;  and, 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  FlexibUity  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  discussed 
elsewhere  in  this  supplementary 
information,  this  final  rule  will  slightly 
reduce  the  reporting  burden  on  certain 
small  proprietora  and  will  not: 

(1)  Impose,  or  otherwise  cause,  any 
increase  in  recordkeeping  or  other 
compliance  bvudens  on  small  entities, 
or 

(2)  Have  significant  secondary  or 
incidental  effiacts  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  No.  96- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
reporting  requirements.  This  rule  %vill 
eliminate  some  of  the  reporting  and 
filing  requirements  applicable  to  certain 
brewera. 

Drafting  Information 

The  principal  authora  of  this 
document  are  Charles  N.  Bacon  and 
Marjorie  Ruhf,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 

27  CFR  Part  25 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfera.  Excise 
taxes,  Labeling,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds. 
Transportation. 

List  of  Subjects 

27  CFR  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  Forces,  Authority 
delegations  (Government  agencies). 
Beer,  Claims,  Excise  taxes.  Exports, 
Fishing  vessels.  Foreign  trade  zones. 
Labeling,  Liquora,  Packaging  and 
containere.  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Vessels. 
Warehouses,  Wine.  « 

Authority  and  lasuanoe 

Accordingly,  title  27.  Code  of  Federal 
Regulations  is  amended  as  follows: 
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Paragraph  1.  The  authority  citalioii 
for  part  25  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  26  U.S.C  5002, 
S051-50S4,  5056,  5061.  5091.  5111. 5113. 
5142.  5143.  5146.  5222,  5401-5403:  5411- 
5417.  SS5t.  5552. 5555. 55Sa.  5671. 5673. 

5684.  6011.  6061. 6065.  eon.  6109. 6151. 
6301,  6302,  6311,  6313. 6402, 6651. 6656. 
6676,  6806,  7011. 7342.  7606. 7605;  31  UAC 
9301,  9303-930a. 

Par.  2.  Tile  table  of  contents  for  part 
25  is  amended  bjr  reriging  the  title  of 
§  25.297  to  read  as  fbllowr  sec 


f2&2S7 
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Par.  S.  Saction  2S.  11  is  amended  by 
revising  tba  definition  of  tii»  tann 
"barrel"  and  by  adding  a  definition  of 
the  term  "calendar  quarter"  to  read  as 
follows: 

|2S.t1    Meaning  of 


Barrel.  When  used  as  a  unit  of 
measure,  the  quantity  equal  to  31  US. 
gallons.  When  used  as  a  container,  a 
consiuner  paduge  or  keg  containing  a 
quantity  of  beer  nstad  in  $  25.156.  or 
other  size  authorized  by  the  regional 
director  (compliance). 
•       •       •       •       • 

Calendar  quarter.  A  3-month  period 
during  the  year  as  follows:  January  1 
throu^  March  31;  Apri)  1  through  June 
30;  July  1  throu^  September  30;  and 
October  1  through  December  31. 


1 25.152    [Amended] 

Par.  4.  Section  25.152(bK2)  is 
amended  by  removing  die  words 
"monthly  report"  and  replacing  them 
with  the  words  "Brewer's  Report  c^ 
Operations.'* 

Par.  S.  Section  25.156  la  revised  to 
read  as  follows: 

I2S.1S6   Oatenainatioooftaxonkagbaar. 

(a)  In  determining  the  tax  on  beer 
removed  in  kegs,  a  barrel  is  regarded  as 
a  quantity  of  not  more  than  31  gallons. 
The  authorized  fractional  parts  of  a 
barrel  are  whole  banels.  halves,  thirds, 
quarters,  sixths,  and  eighths,  and  beer 
may  be  removed  in  kegs  rated  at  thoca 
capacities.  The  foUowring  keg  sizes  are 
also  authorind  at  tha  stated  benel 
equivalents: 


SHaofkag 

Bacrsi 

equivaieni 

5  gaHona  »«... —    .... 

90  «»-,„-,„, ,., , 

50  tMar 

a4aaoe 

(b)  IT  any  barrel  or  authorized  size  keg 
contains  a  quantity  of  beer  mora  than  2 
percent  in  excess  of  its  rated  capacity, 
tax  will  be  determined  and  paid  on  tae 
actual  quantity  of  beer  (without  benefit 
of  any  tolerance)  contained  in  the  keg. 

(c)  Tha  quantities  of  keg  beer  removed 
subject  to  tax  will  be  computed  to  5 
decimal  places.  The  sum  of  the 
quantities  computed  for  any  one  day 
will  be  rounded  to  2  decimal  places  and 
the  tax  will  be  calculated  and  paid  on 
the  rounded  sum. 

(26  U&C  5051) 

Par.  6.  Section  25.158  is  revised  to 
read  as  follows: 

125.156   Tax  eomptiMlBnfBrbeaM  bear. 

Barrel  equivalents  (or  various  case 
sizes  are  as  follows: 

(a)  For  (7.5.  measure  bott/es.   . 


B<M9  size  (net  oon- 
tantainluidouKa^ 


6 
6 
7 
7  .. 
7  .. 
7  ,. 
7  .. 
7  .. 

7  .. 

8  .. 
8  .. 
8  .. 
8  .. 
10 
10 
10 
It  - 

11  ... 
11.5 

12  ... 
12  >. 
12  ... 
12  - 
12  ... 
12  ... 
12  ... 
14  ... 
14  ... 


et|u»yoient 


16(1plnl> 
16  (t  pM) .... 

22 

22  

ft^     ••••••••••■■•••■1 

24  „ 

30  

32  (1  quart)  .. 
40  

64  

64  

128  (1  gallon) 
288 


12 

a01815 

M 

00«W29 

12 

0.02117 

24 

0.04234 

92 

0.06646 

35 

0.06174 

36 

0l063S1 

40 

0.07066 

48 

0.08468 

12 

aoMis 

24 

a04830 

36 

0.07258 

48 

0.09677 

12 

0.03024 

24 

0.06048 

48 

OilSQQ? 

12 

ei)3327 

M 

0.066S3 

at 

0.06966 

12 

0.03629 

15 

004536 

20 

0.06048 

24 

0.07258 

30 

0.09073 

48 

0.14516 

50 

0.15121 

12 

0.04234 

24 

0.08468 

12 

0.04836 

24 

0.09677 

12 

0.06653 

24 

0.13306 

12 

0.07258 

24 

0.14516 

12 

0.09073 

12 

0.00677 

12 

0.12087 

1 

0.01613 

4 

0.Q64S2 

6 

0.09677 

1 

0.09228 

1 

OL072S8 

BeMsslMfMaMc 
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Munter 

oCboHea 

percMe 

.£& 

SOOmaMsre 

1  Mm     "      "Z, 

- 

M 
12 
12 

6 
1 

OLtoaas 

Q.a987i8 

aioaao 

ai0226 
0.04261 

2  Mere .« 

SIMM 

(c)  For  other  cas9  sixet.  If  beer  is  to 
be  removed  in  cases  or  hottka  of  siaea 
other  than  those  listed  in  the  above 
tables,  the  brewer  shall  notify  the 
regional  director  (compliaooe)  In 
advance  and  request  to  be  advised  of  tiba 
fractional  barrel  equivalent  applicabb  to 
the  proposed  case  size. 
(26  U.SX.  S412) 

I2S.18I    [Amendedl 

Pat.  7.  Section  2S.186(d}  is  amended 
by  removing  tha  words  "monthly 
report"  wheravet  thay  appear,  and 
replacing  tham  vvitii  tha  words 
"Brewer's  Report  of  C^Mrationa." 


f25.t«8 

Par.  8.  Section  2S.192(c)  is  amended 
by  removing  the  words  'loathly 
report"  and  rephKdng  them  with  the 
words  "Brewer's  Report  of  Operations.** 


125.195 

Par.  9.  Section  2S.195  is  amended  by 
removing  the  words  "monthly  report" 
and  replacing  them  with  tha  words 
"Brewer's  Report  of  Operations.'* 

125.196    (Amended) 

Par.  10.  Section  25.196(c)  is  amaadad 
by  removing  the  words  "monthly 
report"  and  replacing  them  with  the 
words  "Brewer's  Report  of  Operations." 

125.276    [Amended] 

Par.  11.  SactioB  25.a76(b)  ia  aneaded 
by  ramoving  tha  words  "moiithly 
reports"  and  replacing  them  with  tha 
words  "the  Bre%ver's  Report  of 
Operations.  Form  5130.9." 

Par.  IL  SactioD  25.286  is  amendwl  by 
revising  paragrai^  (a)  and  tha 
informatioD.  otatioB  at  the  and  of  tha 
section  to  read  as  follows: 

i2SJ88   ClaimatorramlsaionaflBKoa 

DvvC  loss  mt  WMn  DdMVWt  I 


(b)  Far  metric  measure  bottles. 


(a)  Filing  of  claim.  Claims  for 
remission  of  tax  on  beer  lost  in  transit 
between  breweries  of  the  same 
ownership  shall  be  prepared  oa  Form 
2635  (ATF  F  5620.8)  by  the  brewer  or 
the  brewer's  authoriaed  agent  and 
submitted  with  the  Form  5130.0  of  tha 
receiving  brewery  for  the  reporting 
period  hi  which  the  shipaant  ia 
received.  When  the  lots  ia  by  casual^, 
the  claim  will  be  submittad  with  the 
Form  5130.9  fbr  tha  reporting  period  in 
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mdiich  the  lews  is  discovered.  When,  for 
valid  reason,  the  required  claim  cannot 
be  submitted  with  Form  5130.9.  the 
brewer  shall  attach  a  statement  to  Form 
5130.9  stating  the  reason  why  the  claim 
cannot  be  filed  at  the  time  and  stating 
when  it  will  be  filed.  A  claim  will  not 
be  allowed  unless  filed  widi  the 
regional  director  (compliance)  within  6 
months  of  the  date  of  the  loss. 


(27  U.S.C  5056,  5414)        { 

Par.  13.  Section  25.296  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  (b)(2)  and  the 
informational  cite  at  the  end  of  the 
section  to  read  as  follows: 

%9HJM    Reoecd  of 


UMI 


(b)  Summary  report  of  operations.  A 
brewer  who  produces  conoentrate  or 
reconstitutes  beer  shall  report  by 
specific  entries  on  Form  5130.9,  the 
quantity  of  beer  entered  into  the 
concentration  process,  and  the  quantity 
of  beer  reconstituted  from  concentrate. 
In  addition,  the  brewer  shall  prepare  on 
Form  5130.9.  a  summary  accounting  of 
all  concentrate  operations  at  the 
brewery  for  the  reporting  period.  This 
summary  accounting  will  show,  in 
barrels  of  31  gallons  with  fractions 
roimded  to  2  decimal  places: 

(1)  Concentrate  on  hand  beginning  of 
the  reporting  period: 

(2)  Concentrate  on  hand  end  of  the 
reporting  period: 

(26  U.S.C  5415) 

Par.  14.  Section  25.297  is  revised  to 
read  as  follows: 

f  2S.297    Brewer's  nepoft  of  Opefstlona- 
FormSiaOJ. 

(a)  Monthly  report  of  operations. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  eech  brewer  shall  prepare 
and  submit  a  monthly  report  of  brewery 
operations  on  Form  5130.9  to  the 
regional  director  (compliance)  not  later 
than  the  15th  day  of  the  month 
following  the  close  of  the  month  for 
which  prepared. 

(b)  QuarteHy  report  of  operations.  (1) 
For  calendar  quarters  commencing  on  or 
after  October  1. 1993.  a  brewer  who 
produces  less  than  10,000  barrels  of  beer 
per  calendar  year  may  file  the  report  of 
brewery  operations  quarterly.  The  report 
will  be  filed  on  Form  5130.9  with  the 
regional  director  (compliance)  not  later 
than  the  15th  day  of  the  month 
following  the  close  of  the  calendar 
quarter  for  which  prepared.  For  the 
purpose  of  actablishing  whether  a 
qxisvterly  report  may  be  filed,  the  brewer 
%vill  determine  annual  production  of 


beer  by  adding  up  the  quantities  of  beer 
produced,  water/liquids  added  in 
cellars,  and  beer  received  from  other 
breweries  and  from  pilot  brewing  plants 
for  all  months  of  the  previous  calendar 
3reer. 

(2)  To  begin  the  quarterly  filing  of  a 
Brewer's  Report  of  Operations,  a  brewer 
will  state  such  intent  in  the  "Remarks" 
section  when  filing  the  last  monthly 
Form  5130.9  before  the  calendar  quarter 
during  which  the  brewer  will 
commence  quarterly  filings.  A  brewer 
beginning  business  may  file  Form 
5130.9  quarterly  if  the  brewer  states  in 
the  "Remarks"  section  of  its  initial 
monthly  Form  5130.9  that  the  annual 
production  of  beer  is  not  likely  to 
exceed  10,000  barrels. 

(3)  If  a  brewer  determines  that  the 
10,000  barrel  quantity  for  a  calendar 
year  will  be  exceeded  in  any  month,  the 
brewer  shall  file  a  Form  5130.9  for  that 
month  and  for  all  subsequent  months  of 
the  calendar  year. 

(4)  The  regional  director  (compliance) 
may  at  any  time  require  a  brewer  who 
is  filing  a  Brewer's  Report  of  Operations 

auarterly  to  file  such  report  monthly  if 
lere  is  a  jeopardy  to  the  revenue, 
(c)  Retention.  The  brewer  shall  retain 
a  copy  of  the  Form  5130.9  as  part  of  the 
brewery  records. 

(26  U.S.C  5415.  5555) 

PART  252— EXPORTATION  OF 
UQUORS 

Par.  IS.  The  authority  citation  for  part 
252  continues  to  read  as  follows: 

Authority:  5  U.S.C  SS2(a);  19  U.S.C  81(c), 
1309, 1311:  26  use  5006,  5051,  5053.  5055, 
5056,  5062.  5066.  5114,  5173,  5175-5177, 
5204-5207,  5214.  5223,  5301.  5354,  5362, 
5367,  5370,  5371.  5401.  5415.  5551.  5552. 
5555,  6065,  7302.  7805;  31  U.S.C  9301,  9303. 
9304. 9306:  44  U.S.C  3504(h). 

Par.  16.  Section  252.148  is  amended 
by  revising  the  second  sentence  to  read 
as  follows: 


1252.146 

*  *  *  The  total  quantity  of  beer  or 
beer  concentrate  involved  in  all  export 
shipments  returned  during  any 
reporting  period  will  be  reported  as  a 
separate  entry  on  Form  5130.9. 

Signed:  June  22, 1993. 
Stepban  E.  HiggiiM. 
Director. 

Approved:  July  9. 1993. 
Ronald  K.  Noble. 
AuitUmt  Secretary  (Enforcement). 
(FR  Doc  93-17834  Filed  7-27-93;  8:45  am) 
coot  4SlS-«t-r 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGO01-93-O76] 

Special  Local  Regulatlona:  Portland 
Grand  Prix,  Portland,  ME 

AGENCY:  Coast  Guard.  DOT. 
ACnON:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Portland  Grand  Prix 
offshore  powerboat  race.  The  race  will 
be  held  on  Satiuday.  August  7. 1993,  in 
the  waters  of  Casco  Bay  adjacent  to  Cape 
Elizabeth  and  South  Portland.  Maine. 
This  regulation  is  needed  to  restrict 
access  to  the  area  of  the  race  course  and 
provide  for  the  safisty  of  life  during  the 
event 

EFFECTIVE  DATES:  This  temporary 
regulation  is  effective  from  12  p.m.  to  4 
p.m.  on  August  7, 1993.  In  case  of 
postponement,  this  regulation  will  be  in 
eniect  on  August  8. 1993  during  the   , 
same  time  period. 
FOf)  FimtHER  INFORMATION  CONTACT. 
Lieutenant  Eric  G.  Westerberg,  Chief 
Boating  Safety  Affaire  Branch.  (617) 
223-8311. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  draftere  of  these  regulations  are 
LT  E.G.  Westerberg.  Project  Officer,  First 
Coast  Guard  District  Boating  Safety 
Affaire  Branch,  and  LCDR  J.D.  Stieb, 
Project  Attorney.  Firet  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pureuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  less  than  30  days  from  the  date 
of  publication.  Following  normal 
rulemaking  procediues  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  imtil 
July  1, 1993.  After  adjusting  the  position 
of  Uie  race  course  and  exclusionary  zone 
to  best  accommodate  the  needs  of  the 
boating  public,  insufficient  time 
remained  to  publish  proposed  rules 
prior  to  the  event  or  to  provide  for  a 
delayed  effective  date.  Publishing  a 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
respond  to  any  potential  hazards 
associated  with  this  type  of  marine 
event  The  Portland  Grand  Prix  has  been 
conducted  annually  for  the  past  five 
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yean.  The  event  is  of  such  local 
popularity  that  delay  or  cancellation  to 
provide  for  a  NPRM  would  be  against 
the  piiblic  interest. 

Background  and  Purpoee 

The  Portland  Grand  Prix  is  a  high 
speed  powerboat  race  which  will  be 
held  in  the  waters  of  Casco  Bay,  Maine 
adjacent  to  Cape  Elizabeth.  This  event 
will  include  up  to  25  powerboats 
competing  on  a  triangular  course  at 
speeds  approaching  100  mph.  This 
regulation  establishes  an  exclusionary 
zone  for  the  race  course  and  an 
anchorage  area  for  spectator  craft.  The 
regulated  area  will  be  patrolled  by  the 
Coast  Guard,  Coast  Guard  Auxiliary, 
sponsor-provided  patrols,  and  state  and 
local  law  enforcement  officials.  No 
vessel,  other  than  participants,  spectator 
craft  or  those  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  shall 
enter  the  regulated  area.  Other  vessels 
will  be  able  to  transit  around  the 
regulated  area  without  interference  or 
delay.  The  potential  hazards  to 
participants,  spectators,  and  transiting 
vessels  are  sudi  that  in  the  interest  of 
safety,  the  Coast  Guard  District 
Commander  is  issuing  special  local 
regulations  governing  the  regatta. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  Although  the  regulated  area 
partially  obstructs  the  commercial 
shipping  approaches  to  South  Portland, 
the  Coast  Guard  will  attempt  to 
minimize  any  delays  for  commercial 
vessels.  Weekend  commercial  traffic  is 
anticipated  to  be  minimal.  Deep  draft 
commercial  traffic  must  proceed  with 
caution  while  transiting  the  regulated 
area  East  of  Cape  Elizabeth.  Due  to  the 
limited  duration  of  the  event,  and  the 
extensive  marine  advisories  which  will 
be  made,  the  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined 


above  in  the  Regulatory  Evaluation 
section,  the  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 

Flexibility  Act  (5  U.S.C  601  etse?.)  that  

this  final  rule  will  not  have  a  significant     regulated  area  approxiipately  V» 
economic  impact  on  a  substantial  nautical  mile  offiihore.  A  dMimated 

nuinber  of  sinall  entities.  - 


western  boundary  of  the  regulated  area 
is  the  shoreline  of  South  Portland  and 
Cape  Elizabeth,  llie  triangular  race 
course  will  be  located  wiUiin  the 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  has  concluded  imder  section  2.B.2.C 
of  Commandant  Instruction  M16475.1B. 
that  it  is  an  action  to  protect  public 
safety  and  is  categorically  excluded 
firom  further  environmental 
documentation.  A  written  Categorical 
Exclusion  Determination  is  available  in 
the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulations    ' 

In  consideration  of  the  foregoing,  33 
CFR  part  100  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35T01-76  is 
added  to  read  as  follows: 

I100.35T01-76    Portland  Grand  Prix, 

(a)  Regulated  area.  The  regulated  area 
includes  the  coastal  Atlantic  waters  of 
Casco  Bay  between  the  Portland  Head 
Light  and  High  Head  of  Cape  Elizabeth, 
with  a  northern  boundary  extending 
from  the  Portland  Head  Light  Eastward 
to  Red  Nun  Buoy  "6"  at  43''37'07"N., 
70»11'16''  W.,  a  southerly  boundary 
extending  from  43*33'25''  N.,  70n2'02'' 
W.,  in  the  vicinity  of  High  Head  on  Cape 
Elizabeth  to  the  Red  Nun  Buoy  "28AR" 
marking  Alden  Rock  at  43<'33'05''  N.  and 
70'09'34''  W.  The  eastern  boundary  of 
the  regulated  area  consists  of  an 
approximate  North/South  line  between 
Red  Nun  Buoy  "6"  and  the  Red  Nun 
Buoy  "2AR"  at  Alden  RocL  The 


spectator  area  in  the  vicinity  of  Red  Nun 
Buoy  "6"  wiU  be  marked  by  the 
sponsor,  subject  to  approvd  of  the 
Commander,  Coast  Giiuud  Ckoup 
Portland. 

(b)  Special  local  ngulatioia.  (l) 
Commander,  U.S.  Coast  Guard  Group 
Portland  reserves  the  right  to  delay, 
modify  or  cancel  the  race  as  conditions 
or  circiunstances  require. 

(2)  The  regulated  area  will  be  closed 
to  all  traffic  except  participants,  patrol 
craft,  and  spectator  vessels.  The 
Commanding  Officer,  Coast  Guard 
Group  Portland  or  designee  may.  allow 
vessels  to  transit  the  regulated  area. 
Spectator  vessels  may  operate  in  the 
designated  spectator  area  only. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  Coast 
Guard  patrol  personnel.  Upon  hearing 
five  or  more  blasts  frt>m  a  U.S.  Coast 
Guard  vessel,  the  operator  of  a  vessel 
shall  stop  immediately  and  proceed  as 
directed.  U.S.  Coast  Guard  personnel 
include  commissioned,  warrant  and 
petty  officere  of  the  Coast  Guard. 
Membere  of  the  Coast  Guard  Auxiliary 
may  be  present  to  inform  vessel 
operatore  of  this  regulation  and  of  other 
applicable  laws. 

(c)  Effective  period.  This  regulation 
will  be  effective  between  the  hours  of  12 
p.m.  and  4  p.m.  on  August  7, 1993.  In 
case  of  inclement  weather,  the 
regulations  will  be  effective  between  the 
houn  of  12  p.m.  and  4  p.m.  on  August 
8. 1993. 

Dated:  July  19, 1993. 

KaitH.WilliwM. 

Rear  Admiral,  U.S.  Coast  Guard,  Conunander. 
First  Coast  Guard  District. 

(FR  Doc.  93-18012  Filed  7-27-93;  8:45  am] 

SaUNO  OOOf  4t1S-M-H 


33  CFR  Part  165 

[COTP  8t  Louis  ReguMon  n-02q 

Safety  Zona  Regulation:  KaakaaMa 
River  Betwaan  Mila  0.0  to  Mlla  30.0 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  riile. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Kaskaskia  River  bom  mile  0.0  to  mile 
30.0.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  huther  wake  damage  to 
levees  and  property  along  the  river. 
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I  IMm:  This  regulation 
beoomM  afbctiv*  on  July  14. 1993  and 
will  mnain  in  aflect  until  August  15, 
1993. 


UMI 


RM  RMTlWfl  aPOMIATION  CONTACTS 
Coast  Guard  Maine  Safety  Office,  St. 
Louis  Kfissouri  at  314-539-3823. 
SUPPLfMENTAflV  MPOMIATVN:  In 
acccrdanca  with  5  U.S.C  553,  a  notice 
of  proDoaed  rulemaking  was  not 
publisned  for  this  regulation  and  good 
cause  exists  for  making  it  efiioctive  in 
less  than  30  days  after  Fadaral  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  diate  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  safety  of  structiires  and  vessels 
operating  in  the  regulated  area. 

Drafting  Information 

The  drafter  of  this  regulation  is  YN2 
Johnnie  S.  Fritts,  project  officer  for  the 
Captain  of  the  Port  and  Lieutenant 
Conunander  A.O.  Denny,  project 
attorney,  Second  Coast  GtMrd  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  caxise  exists  for  making  it  efiiBctive 
in  less  than  30  days  firom  the  date  of 
publication.  Following  normal 
rulemaking  procedures  woxild  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  causea  unanticipated 
flood  conditions  on  the  Kaskaskia  River 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rulemakhig.  llie 
Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  without  waiting  for  a 
comment  period  since  the  flood 
conditions  are  presenting  immediate 
hazards.  i 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  been  su^ering  from 
high  water  conditions  for  114  days.  This 
has  contributed  to  unusually  wet 
conditions  along  the  river  with  the 
resultant  softening  of  the  earth  levees 
which  protect  the  adjacent  lowlands. 
Although  the  water  levels  in  the  river 
had  fallen  below  flood  stage  during  late 
June  1993,  the  levees  have  not  had  the 
opportunity  to  dry  out  before  the  recent 
rainfall  over  the  midwest  pushed  the 
rivers  back  dwve  the  flood  stage.  As  a 
result,  the  waters  of  the  Kaskaskia  River 
have  overflovred  its  banks  and  some 
levees  in  the  area  have  failed.  The  Army 
Corps  of  Engineers  has  reported  that 
additional  levees  will  erode,  presenting 
an  imminent  danger  to  ongoing  flood 


relief  eCforts  and  to  life  and  proper^ 
along  the  river,  if  they  are  subjected  to 
the  wake  daman  from  passing  vessels. 

The  present  flood  conditions  also 
present  a  hazard  to  navigation  in  that 
the  area's  rivtn  are  filled  with  a  mass 
of  trees  and  other  debris  which  have 
l)een  washed  bom  the  river  banks  and 
the  inundated  lowlands,  once  visible 
obstructions  to  navigation  are  now 
submerged,  river  currents  are  not 
following  normal  patterns,  and 
insufficient  clearances  exist  for  vessels 
to  pass  under  certain  bridges.  Taken  a 
whole,  these  conditions  present  hazards 
which  greatly  hinder  the  safe  navigation 
of  recreational  and  commercial  trsiffic. 

Given  expected  rainfall  patterns,  the 
rivers  are  not  expected  to  crest  until  on 
or  after  July  19, 1993.  The  Army  Corps 
of  Engineers  anticipates  that  the 
Mississippi  River  will  crest  at  45  feet — 
this  is  15  feet  above  flood  stage  and  may 
establish  a  record  for  flood  waters  in  the 
area — and  that  it  may  take  another  four 
weeks  for  the  waters  to  recede  to  normal 
levels. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11040:  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  uimecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes.  Captain  of  the  Port,  St.  Louis, 
Missouri  will  monitcH*  river  conditions 
and  will  terminate  the  safety  zones  for 
sped  He  areas  as  river  conditions  allow. 

Fedralism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 


damage  to  the  environment  beyond  that 
which  will  result  &t)m  naturally 
occurring  flood  conditions.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  ofSniHects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(Water),  Seoirity  measures.  Vessels, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-^,  and  160.5. 

2.  A  temporary  section  165.T0255  is 
added,  to  read  as  follows: 

f165.T02S5    Safety  som:  Upper 
Mississippi  River  Basin. 

(a)  Location.  The  Kaskaskia  River 
between  mile  0.0  and  30.0  is  established 
as  a  safety  zone. 

(b)  Effective  dates.  This  regulation 
becomes  effective  on  July  14, 1993  and 
will  terminate  on  August  15, "1993. 

(c)  Regulations.  The  general 
regulations  imder  $  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zone  without  authority  of  the  Captain  of 
the  Port  apply. 

(d)  The  Captain  of  the  Port,  St.  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  affecting 
the  areas  covered  by  these  safiaty  zones 
by  Marine  Safety  Information  Radio 
Broadcast  on  VHP  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  July  14. 1993. 
Scott  P.  Cooper. 

Conunander.  US.  Coast  Guard.  Captain  of 
the  Port,  St.  Louis.  Missouri. 
(FR  Doc.  93-18009  Filed  7-27-43;  8:45  am] 
MUMO  COOC  4Sie-1«-M 


33  CFR  Part  165 

[CG002-93-005] 

RIN2115-AA97 

Safety  Zone;  Monongahela  River,  From 
Mile  96.0  to  Mile  97.5 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 


5UPPt£MEN- 
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Monongahela  River  from  mile  96.0  to 
mile  97.5.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  due  to  a  restriction  in  channel 
width  caused  by  a  widening  of  the  barge 
fleeting  area  at  mile  96.5,  left 
descending  bank,  Monongahela  River. 
This  regulation  will  restrict  navigation 
in  the  regulated  area  for  the  safety  of 
vessel  traffic  and  the  protection  of  life 
and  property  along  the  river. 
EFFECTIVE  DATES:  This  regulation  is 
effective  on  July  16, 1993  and  will 
terminate  on  August  31, 1993,  unless 
terminated  at  an  earlier  date  by  the 
Captain  of  the  Port,  Pittsburgh. 
Pennsylvania. 

FOR  FURTHER  MFORMATION  CONTACT:  Lt. 
John  Meeham,  Operations  Officer, 
Captain  of  the  Port,  Pittsburgh, 
Pennsylvania  at  (412)  644-5808. 

SUPPt£MENTARY  MF0RMATK)N: 


Drafting  Information 

The  drafters  of  these  regulations  are 
LT  John  Meehan,  Project  Officer,  Marine 
Safety  Office.  Pittsburgh,  Pennsylvania 
and  LCDR  A.  O.  Denny,  Project 
Attorney.  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  labor  urrest  associated  with  a 
coal  miner's  strike  in  the  Upper 
Monongahela  River  Valley  has  led  to  an 
unanticipated  need  to  consolidate  and 
widen  the  barge  fleet  located  within  the 
regulated  area  to  better  provide  for  its 
protection,  leaving  insufficient  time  to 
publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  now,  as  the  widened 
barge  fleet  presents  an  immediate 
hazard  to  vessels  transitting  the  area. 

Background  and  Purpose 

A  strike  involving  members  of  the 
United  Mine  Workers  of  America 
(UMWA)  against  certain  member 
companies  of  the  Bituminous  Coal 
Operators  Association  (BCOA)  has  been 
ongoing  at  selected  mines  in  the  Upper 
Monongahela  River  Valley  since  March, 
1993.  Labor  unrest,  and  associated  acts 
of  property  damage,  have  been  reported 
at  several  mines.  On  two  separate 
occasions,  unidentified  individuals 
have  reportedly  set  (or  attempted  to  set) 
strings  of  coals  barges  moored  at  a 


BCOA  member  company  mine  adrift  on 
the  Monongahela  River.  In  an  effort  to 
better  protect  its  barges  fi^m  these  acts 
of  vandalism,  this  company  asked  for 
and  received  permission  fifom  the  Army 
Corps  of  Engineers  Pittsbuif^  District 
and  the  Coast  Guard  Captain  of  the  Port 
Pittsburgh  to  consolidate  its  barge  fleet 
near  company  security  posts  at  mile 
96.5.  left  descending  hfuik. 
Monongahela  River.  The  resulting  barge 
fleet  is  to  standard  barge  widths  wider 
than  normally  permitted  by  the  Army 
Corps  of  Engineers  for  that  location  and 
has  significantly  reduced  adjacent 
navigable  channel  width  on  the 
Monongahela  River.  This  condition 
presents  hazards  which  hinder  the  safe 
navigation  of  vessels  at  this  location  and 
warrant  the  imposition  of  certain  vessel 
traffic  restrictions. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979),  it  was  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  the  limited  number 
of  vessels  transitting  the  area  and  the 
non-exclusionary  nature  of  the  vessel 
traffic  restrictions  applicable  to  the 
regulated  area. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

Under  section  2.B.2.C,  of 
Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
fit)m  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(Water),  Security  measures,  Vessels, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


.  Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-1(g).  6.04-1. 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T0264  is  added, 
to  read  as  follows: 

f16S-T0264    8afMyiona;Monongshali 
RIvar. 

(a)  Location.  The  following  area  is  a 
safisty  zone:  The  Monongahela  River 
from  mile  96.0  to  mile  97.5. 

(b)  Effective  date.  This  regulation 
becomes  effective  July  16, 1993.  It  will 
terminate  on  August  31, 1993,  unless 
terminated  at  an  earlier  date  by  tha 
Captain  of  the  Port  Pittsburgh. 

(c)  Regulations.  Transit  through  the 
safety  zone  may  be  made  only  under  the 
following  conditions: 

(1)  Recreational  vessels  have  blanket 
permission  to  enter  and  transit  through 
the  safety  zone. 

(2)  Commercial  vessels  have 
permission  to  enter  the  safety  zone 
provided  they  do  not  pass,  meet,  or 
overtake  another  vessel  in  the  safety 
zone. 

(3)  Upbound  vessels  shall  give  way  to 
downbound  vessels  and,  when 
approaching  mile  96.0,  shall  contact  any 
downbound  vessels  to  arrange  transit  of 
the  area. 

(4)  All  vessels  transmitting  the  area 
shall  steer  to  mid-channel  to  the 
maximum  extent  possible. 

(5)  Deviation  from  these  requirements 
requires  pre-authorization  from  the 
Captain  of  the  Port  Pittsburgh. 

Dated:  )uly  16. 1993. 
M.W.  Broivn. 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port  Pittsburgli.  PA. 

(PR  Doc.  93-18013  Filed  7-27-93;  8:45  am) 

MUlNaOOOC  4ai*-14-M 


33  CFR  Part  165 

[COTP  Lot  AngelM/lumg  Baach.  CA, 
Regulation  93-06] 

Safety  Zone  Regulatlona:  Pacific 
Ocean,  Gaviota,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  safety  zone 
within  a  500  yard  radius  of  tank  ships 
enroute  to  or  departing  fit)m  the  Gaviota 
Marine  Terminal.  It  encompasses  the 
vessel's  transit  out  to  three  nautical 
miles  off  the  coast.  This  safety  zone  is 
needed  to  ensure  the  safe  arrival  and 
departure  of  tank  ships  and  to  protect 
the  boating  public  which  may  be 
attracted  by  the  arrival  of  the  first 
tankers  to  use  this  offshore  marine 
terminal.  Entry  into  this  zone  is 
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prdiibitad  unlsM  authorised  by  the 
Captain  of  the  Port. 
EFFECnvc  DATI8:  This  regulation 
becomes  effsctive  on  July  12. 1993.  It 
terminates  on  November  1, 1993. 
Comments  must  be  received  by 
September  13, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer.  U.S. 
Coast  Guard  Marine  Safety  Office/Group 
Los  Angeles-Long  Beach.  165  North  Pico 
Avenue.  Long  Beach.  CA  90802.  The 
comments  will  be  available  for 
inspection  and  copying  at  MSO  LA-LB. 
Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lieutenant  Curtis  Gray.  Marine  Safety 
Office  Loe  Angeles/Long  Beach  at  (310) 
980-4455. 

SUPPLEMENTARY  SIFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
pubUshed  for  this  regulaticm  and  a  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
dela3ring  its  efiiactive  date  would  be 
cmitrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
tank  ships  from  being  placed  in 
extremis  whether  unintentionally  by  the 
general  boating  public  or  deliberately  by 
water  craft  operated  by  special  interest 
environmental  groups  or  other  similar 
activist  organizations. 

Although  this  regulation  is  published 
as  an  extended  temporary  rule  without 
prior  notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
persons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "ADDRESSES"  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  niunber  for  the  regulations,  and 
give  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed.  i 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Curtis  Cray,  project  officer 
for  the  Captain  of  the  Port,  and  Captain 
Bruce  Weule,  Project  Attorney,  Eleventh 
District  Coast  Guard  Legal  Office. 

Discussion  of  the  Regulation 

The  situation  requiring  this  regulation 
is  the  continued  need  to  safeguard 
specified  tank  vessels  from  being  placed 
in  extremis  during  transit  to  or  from  the 
Gaviota  Marine  TenninaL  It  is 
anticipated  that  protestors  may 
demonstrate  and  possibly  try  to  interfsra 


or  impede  tank  vessel  movement 
Particularly  during  approach  and 
departure  from  the  onshore  moorage,  it 
is  imperative  that  a  tanker's  movement 
not  be  restricted.  The  tank  vessel  itself 
may  be  put  into  jeopardy,  %krith  i>ossible 
loss  of  cargo  or  fuel,  resulting  in  damage 
to  nearby  environmentally  sensitive 
areas. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMEN0ED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g],  6.04-1. 
6.04-6,  and  160.5. 

2.  A  new  $  16S.T1106  is  added  to  read 
as  follows: 

f165.T1106    Safety  ione:P8dfle  Ocean. 
Califomia,  Gaviota  Marine  TerminaL 

(a)  Location.  The  temporary  safety 
zone,  when  activated  by  the  Captain  of 
the  Port,  Los  Angeles-Long  Beach,  is 
established  within  a  500  yard  radius  of 
specified  tank  ships  enroute  to  or 
departing  from  Gaviota  Marine 
Terminal.  The  safety  zone  moves  with 
the  vessel  out  to  three  nautical  miles 
from  shore. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  July  12, 1993.  It 
terminates  on  November  1, 1993. 

(c)  Regulations.  (1)  The  Captain  of  the 
Port  Los  Angeles-Long  Beach,  Califomia 
will  activate  the  temporary  safety  zone 
described  in  paragraph  (b)  by  issuing  a 
local  broadcast  notice  to  mariners. 

(2)  All  persons  and  vessels  in  the 
vicinity  of  the  safety  zone  shall 
immediately  obey  any  direction  or  order 
of  on-scene  representatives  of  the 
Captain  of  the  Port. 

(3)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply.  No  person  or  vessel  may  enter  or 
remain  within  the  designated  zone 


without  the  permission  of  the  Captain  of 
the  Port  Los  Angeles-Long  Beach. 
Califomia. 

Dated:  July  12, 1993. 
J.B.  Morris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  CA. 
(FR  Doc.  93-18011  Filed  7-27-93;  8:45  am] 
■NJJNO  COOe  4*1»-M-M 


33  CFR  Part  165 
1000-00-03-^)28] 

Safety  Zona  Raguiations:  Woodlawn 
Baach.  NY 

agency:  Coast  Guard.  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  Lake  Erie 
off  Woodlawn  Beach,  NY.  The  zone  is 
needed  to  ensure  the  safety  of  people, 
vessels,  and  aircraft  participating  in  a 
joint  military  service  airborne/seaborne 
amphibious  assault  exercise.  It  is  also 
needed  to  protect  spectator  craft  and 
other  vessels  from  the  hazards 
associated  with  the  exercise.  Entry  into 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Buffalo,  New  York,  or  his  designated 
representative. 

EFFECTIVE  DATES:  This  regulation  is 
eH^ective  from  9  a.m.  to  1  p.m.  on 
August  7, 1993  unless  otherwise 
terminated  by  Captain  of  the  Port, 
Buffalo,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
QMl  P.  H.  O'Keefe.  c/o  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office.  Ill  W.  Huron  Street,  Buffalo,  NY 
14202-2395:  telephone  (716)  846-4168. 
SUPPI.EMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rule  making  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Earlier  publication 
of  an  NPRM  for  this  regulation  was  not 
possible  since  the  actual  date  of  the 
exercise  was  only  recently  confirmed. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  danger  to 
the  vessels  involved  and  to  other 
waterway  users.  In  preparing  this 
regulation,  local  recreational  fisherman 
were  consulted. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMl  P.  H.  O'Keefe,  project  officer  for 
the  Captain  of  the  Port,  Bu^Io,  New 
York,  and  CDR  J.  M.  Collins,  project 
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attorney,  NfaOli  CoMt  Guard  Distikt 
Legal  OfBca 

Discuanon  ofHegnlatioit 

The  event  laquitki^this  legulatioa  ia 
a  joint  auvice  airbome/seabonie 
amphibioua  assault  exardaa  centaiad 
around  the  USS  BOULIXLR  and 
simulating  the  assault  of  Woodkwn 
Beach  on  Lake  Ede  lust  somth  of  Bufialo, 
NY.  Amohibiaus  assault  vahiclat 
launched  from  the  USS  BOIIU^R. 
Navy  SEALS  conducting  water  landings 
via  parachute,  and  halicoptazs 
ddiveriBg  additianal  troopa  to  the  beach 
are  severd  evolutions  that  will  be 
incltided  in  the  exerd'se.  A  safety  zone 
is  needed  to  protect  spectator  craft  and 
other  vessels  from  the  ^^^«^^Td»  inhesent 
with  this  level  and  type  of  activity.  R  is 
also  needed  to  ensure  that  the  safety  of 
the  exerdse  is  not  comnromiMd  by 
wakes  and  other  haiarcls  assodatad 
with  tnmsiting  vessels. 

Ton  rsguntioii  iis  issued  punuant  to 
33  U.S.C123T  as  set  out  in  tin 
authority  crtMion  far  afl  of  pnt  16S. 


This  action,  has  been  analyasd  i» 
accordance  with  the  principtes  and 
cnterivcantaiiMd  in  fincutive  Order 
12612.  umK  ft  has  been  deteraiiBe  that 
this  emergency  nrie  does  not  hav9 
sufficient  fedeaalisak  impUcttionsto 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  af  Subjects  i»  33  CFR  Part  lis 

Harbors.  MoBae  s^aty,  Nwrigadmi 
(water),  Security  measures.  Vessels^ 
Waterways. 

Regulation 

In  consideration  of  the  faregoing, 
Subpart  C  of  part  165  of  title  33^,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continue):  to  read  aa  follows: 

Authority:  33  U.5.C.  1231;  saU.&C  1«t: 
33  CFR  1.05-l(g),  6.04-1.  &.04-6  and  160.5; 
49CFR1.46. 

2.  A  oaw  tarapoFsry  §  165.T0f82  is 
added  to  read  as  foMows: 

f16S.T0982    Safety  xofMtWeodlawn 
Beach,  NY. 

a.  Locotfon.  Tbo  waters  of  Lake  Erie 
within  an  areas  eneempassed  by  the 
following  boiudaries  is  a  safety  zone:  A 
southern  boundary  from  the  sfaoreiiae  at 
position  42''46'48"  N.  78«51'42"  W 
nwaifig  dii»  west  OB  a  beering  ef  270" 
true  to  position  42''4«'4«''  N.  78'55'  W. 
A  western  boundary  fiom  position 
42«46'48''  N.  78-55'  W  sunning  due 
north  on  a  bearing  o£  000"  tnie  to 
position  42«48'24''  N.  78''55'  W.  A 


northern  beundary  from  position 
42<>4f  24"  N,  78<*S5'  W  ninniBg  due  east 
on  a  bearing  of  090°  txiia  to  the 
interaaction  widi  the- duretlBe  at 
posiUon  42»48'2*"  N,  TS^l'tt"  W,  and 
an  eastern  boundny  formed  by  the 
Woodiawn  Beadi  Shoieline. 

(b)  Effective  dale.  This  refpdation  is 
effective  from  9  a.m.  to  1  p.m.  od 
Aaguat  7. 1993  mtless  otherwiae 
tarrainated  or  revised  by  the  Captain  on 
the  Poit.  BuAale,  New  York. 

{f:\  ItBgulaUans.  to  accordance  wHk 
the  genrari  regnktions  in  $  165.23  of 
this  part,  entry  isto  this  zone  is 
prohibitsd  imlass  aoAoriaed  by  the 
Captais  of  die  Port  Bufialo.  New  Tailt. 

Dated:  Jtily  2, 1993. 
M.  G.  Vanttveibaka. 
Commander^  U.S.  Coast  Guard  f^pfQ'n  of 
the  Port.  Buffalo,  try. 
(FK  Oqc  9a-iaOU  FUad  7-27-93;  8:45  ml 


UBRARY  OF  COMQRESS 
Copyrfi^  Offles 

37eFRP«t201 

[PechBlMe.MI8»^ 

Cable  Compulsory  Uceiwe:  StatiM  sT 
yulttetMiwel  MuMpoiwt  DtetelbuMoi* 
SeMlce»(IIMOS) 

agency:  Cbpyrig^  Office;  Library  of 
Congress. 

ACnON:  Final  rule;  extension  oCefEactive 
date;  policy  decision. 


of  a  cable  system  and  ate  dMnfcae  set 

eligible  for  compulsory  licensing  oidse 
section  111.  37  CFR  201.17Gk).  The 
Office  stated  that  the  effective  date  of 
the  rulemakiiq  Isjaaaary  U 1994.  at 
which  time  the  Office  will  no  longw 
accept  royalty  filings  from  either 
satellite  cainan,  ME)Ser  MMDS 
opeeakirs  who  claim  compulaoiy 
liceaaing  under  seerina  111  Ibr  the 
retransmission  oibeeedcast  sifpeia. 

The  purpose  of  the  January  1. 1994 
efliecttve  date  is  to  permit  sufficient  time 
for  legislative  action  providIng.a 
copyri^t  solution  for  licensing  of 
broadcast  retiansmiasioDa  taf^  natal  lite 
carriers^  MDS  and  MMDS  ofecators.. 
Several  bills  have  alieady  bMn 
intmdiired  ia  this  Congress  addcaaaing 
this  issue.  RR.  1108  esrtenda 
indefinitely  thesactfaB  tlQ  safeallite 
carrier  coaipulaary  Uoenae.,  doe  to 
expireoft  Deoeaaber  31. 1994»  aad 
wottM  expand  the  section  111  dafiaMa 
of  a  cable  tyttam  to  iachidB  broedcut 


r:  The  Copyright  Oflrce  is 
extending  the  effective  date  of  its 
regulation  denying  satdlite  carriers, 
multipoint  distribution  services  (MDS) 
and  muitichannet  multipoint 
distribution  services  (MMDS)  eligibility 
for  the  cabfe  compulsory  license.  The 
new  effiactive  date  for  that  regulation  is 
January  1,1995. 

EFFECTIVE  DATE:  The  effective  date  of 
§  201.17(k)  published  at  57  FR  3284. 
January  29. 1992,  is  extended  from 
January  1. 1994  to  January  1, 1995. 

FOR  FURTNER  MFOMMATKM  COtOACF: 
Dorothy  ScfaradaF.  Geneial  CounaaL 
US.  Cepyri^t  Office.  Library  af 
rongresa,  Wa8hingtoa,.DC  20560^.  U02) 
707-8380. 

suefiSMENTAinr  MFonwnoMrOn 
January  2ft,  1982.  fte  Copyri^  Office 
issued  a  final  regulation  in  its 
proceeding  on  the  definition  of  a  cable 
system.  57  FR  3284  (1992).  The  Office 
concluded  that  neither  satellite  carriers. 
MDS  operators  nor  MMDS  operators  are 
eaMe  ^MtaoBawMhteitlieraeaaiiig  of  fte* 
title  17.  U.S.CH.seatiw  lil4l|^finition 


and  MMDS.  H.R  750  would 
broaden  the  aectton  in 
cable  system.  Althoagk  tfaaea  ■« 
currently  no  Senate  bilia  fii^iwg, 
proposals  addraasiog  these  issnae  aee 
likely  to  soea  be  fartraducad.  b  aiMif^ 
the  le^slative  clinMle  is  bright  far 
satiafying  the  copyright  needs  ef 
satellite  carriers,  NflSS.  MMDS  and  other 
providers  with  respect  to  retransraiastoa 
of  broedcaat  pvogmnnBiiig. 

In  order  to  Ibster  the  opportunity  fbr 
congressional  action,  the  Copyri^ 
Office  is  extending  the  effective  (fate  of 
its  cable  definition  regulatian, 
§  201.17tk),tojamiaryl,  1995.  Until 
that  date,  the  Office  will  continue  its 
policy  of  receiving  and  filing  royalty 
submissions  from  MDS  and  MMDS 
operators  under  section  111  without 
ruling  as  to  their  sufficiency.  Satellita 
carriers  diould  continue  to  file  under 
section  119. 

List  of  Sahyacte  37  CFR  Part  aoi 

Cable  systems,  C^)le  compulaeiy 
license. 

Dated:  hily  \4>,  t«B% 
Ralpli  Oman. 

Register  of  Ckipyri^t*. 

Approved  b)R 
lamealLBillingtoii, 

The  Librarian  ofCoap<ea$. 

(FR  Doc.  »3-17§l«  Piied  7-27-S3: 8:45  am| 

■LUNO  COOK  ui»«a# 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  Cni  Part  180 

[OPP  100WM;  FWL^4632-i| 

MNaOTO-ABTt 


Polyvinyl  Aoolste*Polyvlnyl  Alcohol 
Copoiymof  Mid  Vinyl  Acolfll#'Vinyl 
Alcohol  Alkyl  Lacteno  Copolymor; 
Towfwico  Exwnptions 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  esUblishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polyvinyl 
acetate-polyvinyl  alcohol  copolymer 
(CAS  R^.  No.  25213-24-5)  and  vinyl 
acetate-vinyl  alcohol-alkyl  lactone 
copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
regulation  was  requested  by  Chris  Craft 
Industrial  Products,  Inc. 
EFFECTIVI  DATE:  This  regulation 
becomes  effective  on  July  28, 1993. 
AOOncSSCS:  Written  objections. 
identified  by  the  doounent  control 
number  (OPP-300288A],  may  be 
submitted  to  the:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  Rm. 
3708M.  401 M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  ■rORMATWH  CONTACTS 
Connie  Welch,  Registration  Support 
Branch,  Registration  Division 
(H7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor.  North  Tower.  Crystal  Station 
«1.  2800  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202.  (703)-30a-8320. 
SUPPLBiENTARV  MFORMATION:  In  the 
Federal  Register  of  May  26. 1993  (58  FR 
30131).  EPA  issued  a  proposed  rule 
announcing  that  Chris  Craft  Industrial 
Products,  Inc..  407  Couniy  Line  Rd., 
Gary.  IN  46403-2699,  had  submitted  a 
pesticide  petition  (PP  3E4217)  to  EPA 
requesting  that  the  Administrator. 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 


tolerance  for  residues  of  polyvinyl 
acetate-polyvinyl  alcohol  copolymer 
(CAS  Reg.  No.  25213-24-5)  and  vinyl 
acetate-vinyl  alcohol-alkyl  lactone 
copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only. 

mert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  nave  a 
pestiddal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  siufactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  when 
used  in  accordance  with  good 
agricultural  practice,  these  ingredients 
are  useful  and  tolerances  are  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  is  establishing  the 
exemptions  bom  the  requirement  of  a 
tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  dociunent  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 


178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
Qiat  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  feet;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164.  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
bom  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15, 1993. 

DougUs  D.  Cainpt. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

1180.1001    Exampdona  from  the 
requirement  of  a  Idarance. 


(d) 


•  •        • 

•  •    • 


Limits 


UMI 


Polyvin)^  aoalile-polyvinyl 
Reg.  No.  2S213-24-5). 


alcohol  copolymer  (CAS 


Minimum  number  average  mo- 
50,000. 


Component  of  water-aoluble  flm 
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ffWft  ingrcdiwilB 


Umitt 


Vinyt  aMtato-vinyl  alc«bQ(-aky(  lactaM  ee^elymer 


Mbihnwn  MimalMl  amlMr  ar>    Camponantol 
•  araga      molacular      wrtgN 

40.000;  mmiRWin  viscMlty  # 

18  oantipois*. 


Anlhoriljr:  47  U.S.C  154. 303. 
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FEDBtAL  COMMUNfCATIONS 
COMMISSION 

47CFflPWt73 

(MM  OociwtNa  83-104;  RM-ttZQ^ 

Radio  Dwadtaattng  Servlcea; 
Greenwood.  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rulcL 

SUMMARY:  This  document  substitute 
Channel  282C2  for  Channel  282C3  at 
Greenwood,  Mississippi,  and  modifies 
the  constructran  penirit  for  Station 
WCNL(FM)  to  specify  opacatien  oa 
Channel  282C2  in  rosponse  to  a  petition 
Bled  by  Team  Broadcasting  Co.,  Inc.  Sea 
58  FR  26089,  April  30.  1993.  The 
doordinatas  for  Channel  za2C2  are  33- 
28-50  and  90-09-35.  With  this  action, 
this  procee^ng  is  temrinotod. 
DATES:  Effective  September  7, 1993. 

FOR  RMTNER  nPOmunOR  CONTACT! 
Kathleen  Scheuerle,  Mass  Medfa 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary- of  the  Commission's  Report 
and  Order,  MM  Docket  Na  93-104, 
adopted  June  30, 1993.  and  released  July 
21, 1993.  The  full  teart  ef  tftjs 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  23^.  1919  M 
Street,  ^av..  Washington.  DC  The 
complete  text  of  this  dedsion  may  also 
be  purchased  from  the  Commissioa's 
copy  contractors.  Intemationel 
Transcription  Services,  Irar.,  2100  M 
Street.  NW..  suite  140.  Washington,  DC 
20037.  (202)  8S7-38CM>. 

List  of  SubjlBcts  in  47  CFK  Pbrf  73 

Radio  tuoadcasting. 

PARTTS-iUHEMOEDr 

1.  The  authority  citation  for  part  73 
continues  to  read  as  fattows: 


173.202    \i 

2.  Section  73.202a>),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  282C3 
and  adding  Channel  282C2  at 
Greenwood. 

Federal  Cbmmunications  Gbmmission. 
Michael  C  Ruger. 

Chief.  AllocaOom  Branch,  Policy  and  Rules 
Division,  Mass  Media  Buteau. 
[FR  Dec  93-17907  Filed  7-27-93;  8:45  ami 
i^oooecns.«Mt 


47CFRPan73 

(MliOockat  No.  SS-iaO;  Rift-78681 

Radio  Braadcaating  Services;  Hartlbrd; 

vr 

AGENCY:  Federal  Communications 
Commission. 

ACDOR:  Final  mle. 

SUMMARY:  This  docament  denies  the 
petitioB  Ibr  rule  making  filed  by  Family 
Broadcasting.  Inc..  perraittae  of  Station 
WGLV-FM.  Channel  282A,  Hartford, 
Vermont,  requesting  the  substitution  of 
Channel  282C3  for  Channel  2a2A  at 
Hartford  and  modification  of  Station 
WGLV-FM's  construction  permit  to 
specify  operation  on  the  higher  powered 
channel.  See  57  FR  23188,  Jjne  2, 1992. 
With  this  action,  this  proceeding  is 
tenninated.  « 

FOR  FURTHER  MFORMATHM  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPi.EMENTARY  MFORMATHM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-120. 
adopted  June  29. 1993,  and  released  July 
21,  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW.. 
Wa^ington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  hie..  (202)  857-3800.  2100  M 
Straat,  NW..  suite  MO.  Waahingtrm.  DC 
20037. 


Lial  af  Subiecta  ia  47  CFR  Part  73 

Ratfio  fafoadcastiag. 

Federal  Communicattona  CommiiBibB. 
MidnrtC  Roger. 

Qiief,  Allocations  Broach,  Policy  and  Rules 
Divisian,  Mass  Media  Bureau. 

IFR  ttoc.  93-17908  Filed  7-27-fl3;  8:45  am] 
i  coot  sris-ei-w 


47CFRPart71 

[MM  Ooekal  Na.  »-a27;  RM-«mi( 
8072;RM-41fi4 


Radio  Bcoadcastlrtg  Servicee;, 
Eatontoo,  FayeOeville^  GreeRvflle, 
Grimn,  Nogansville,  Sparta,  and 
Thomaston,  6A,  arnf  Aahland  «id 
Valley,  AL 

AGENCn  Federal  Caaunoakalions 

Commission. 

ACTKM:  Fma)  role. 

SUMMARY:  The  CommisstoB,  at  the 
request  of  Good  Medicine  Bad&e 
Geotgia.  hic.  and  Design  Madia,  be, 
substitutes  Channel  249C3  for  QtaniMl 
249A  at  Sparta.  Georgia,  and  reaUots 
Channel  249C3  from  Sparta  to  EatontoD, 
Georgia,  and  at  the  request  of  Orchoa 
Broadcasting  Company  sabatitates 
Channel  248C3  for  Cbamiri  M9A  at 
Griffin.  Georgia,  and  reailets  ChaBp^j 
248C3  from  Griffin  to  Fayettevtile. 
Georgia,  in  accordajice  with  §  1.420(i)  of 
the  Commission's  Rules.  The 
Commission  also  substitutes  Channel 
23gC3  for  Channel  239A  at  Gosenville. 
Georgia;  substitutes  Channel  251C3  for 
Channel  248A  at  Hogansville,  Geoiigia: 
substitutes  Channel  266A  for  Channel 
237A  at  Thomaston,  Georgia;  substitutes 
Channel  238A  for  Channel  237A  at 
Ashland,  Alabama;  and  substitutes 
Channel  237A  for  Chaimd  251A  at 
Valley,  Alabama.  See  57  FR  49057, 
October  29, 1992.  and  SUPPLEMBfTAL 
mFORMATCN,  infra. 
^FECnvE  date:  September  10, 1993. 
FOR  FURTHER  INFOHMATKM  CONTACT 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPt.EMEWrARY  INFORMATION:  This  is  a 
synopsis  of  the  Connnission's  Report 
and  Order.  MM  Dodtet  No.  92-227. 
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adopted  July  6. 1993,  and  released  July 
22, 1993.  The  full  text  of  this 
Conunissioo  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street.  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800. 1919  M 
Street,  NW.,  room  246,  or  2100  M  Street, 
NW.,  suite  140.  Washington,  DC  20037. 

Channel  249C3  can  be  reallotted  to 
Eatonton  with  a  site  restriction  of  8.6 
kilometers  (5.4  miles)  northeast  of  the 
community,  in  order  to  avoid  a  short- 
spacing  to  Station  WFOX(FM),  Channel 
246C.  Gainesville,  Georgia,  and  to  avoid 
a  short-spacing  to  a  construction  permit 
for  Statioo  WKXX(FM).  Channel  250C3. 
Fort  Valley,  Georgia.  The  coordinates  for 
Channel  249C3  at  Eatonton  are  North 
Latitude  33-23-03  and  West  Longitude 
83-19-22.  Channel  248C3  can  be 
reallotted  to  Fayetteville  with  a  site 
restriction  of  2.7  kilometers  (1.7  miles) 
southwest,  in  order  to  avoid  a  short- 
spacing  to  Station  WFOX(FM),  Channel 
246C,  Gainesville,  Georgia.  The 
coordinates  for  Channel  248C3  at 
Fayetteville  are  North  Latitude  33-25- 
42  and  West  Longitude  84-28-22. 
Channel  239C3  can  be  allotted  to 
Greenville  with  a  site  reduction  of  5.2 
kilometers  (3.2  miles  west,  in  order  to 
avoid  a  short-spwdng  to  Station 
WNGC(FM),  Channel  238C.  Athen, 
Georgia.  The  coordinates  for  Channel 
239C3  at  Greenville  are  North  Latitude 
33-01-11  and  West  Longitude  84-46- 
06.  Channel  251C3  can  be  allotted  to 
Hogansville  with  a  site  restriction  16.0 
kilometers  (9.9  miles)  west,  in  order  to 
avoid  a  short-spacing  to  a  construction 
permit  for  Station  WVOK(FM),  Channel 
250A.  Oxford,  Alabama,  to  Station 
WAGH(FM).  Channel  252A.  Fort 
Mitchell,  Alabama,  and  Station 
WSB(FM),  Channel  253C.  AUanta, 
Georgia.  The  coordinates  for  Channel 
251C3  at  Hogansville  are  North  Latitude 
33-09-56  and  West  Longitude  85-05- 
11.  Channel  266A  can  be  allotted  to 
Thomaston  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  5.7  kilometers  (3.5  miles) 
west,  in  order  to  avoid  a  short-spacing 
to  Station  WPGA(FM),  Channel  265A, 
Perry.  Georgia,  and  Station  WCJM(FM). 
Channel  265A.  West  Point.  Georgia.  The 
coordinates  for  Channel  266A  at 
Thomaston  are  North  Latitude  32-54-08 
and  West  Longitude  84-23-13.  Channel 
238A  can  be  allotted  to  Ashiand. 
Alabama,  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  at  its  currently 
Ucensed  transmitter  site.  The 
coordinates  for  Channel  238A  at 
Ashland  are  North  Latitude  33-18-30 
and  West  Longitude  85-50-58.  Channel 
237A  can  be  allotted  to  Valley, 
Alabama,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  its 
construction  permit  site.  The 
coordinates  for  Channel  237A  at  Valley 
are  North  Latitude  32-55-12  and  West 
Longitude  85-13-04.  With  this  action, 
this  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

173.202    [AmeiMled) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  237A  and  adding 
Qiannel  238A  at  Ashland,  and  by 
removing  Channel  251A  and  adding 
Channel  237A  at  Valley. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  249A,  Griffin  and 
adding  Channel  248C3.  Fayetteville,  by 
removing  Channel  249A  at  Sparta  and 
adding  Channel  249C3,  Eatonton.  by 
removing  Channel  239A  and  adding 
Channel  239C3  at  Greenville,  by 
removing  Channel  248A  and  adding 
Channel  251C3  at  Hogansville,  by 
removing  Channel  237A  and  adding 
Channel  266A  at  Thomaston. 

Federal  Communications  Commission. 

Miduel  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(PR  Doc.  93-17913  Filed  7-27-93;  8:45  am) 

MJJNa  cooc  sris^-M 


47  CFR  Part  73 

[MM  Oockat  No.  93-98;  RM-8207] 

Radio  Broadcasting  Services; 
Rushford.  MN 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


UMI 


StJMMARY:  This  document  substitutes 
Channel  257C3  for  Channel  257A  at 
Rushford,  Minnesota,  and  modifies  the 
Ucense  for  Station  KWNO-FM  to 
specify  operation  on  Channel  257C3  in 
response  to  a  petition  filed  by  Wheeler 
Broadcasting  of  Minnesota,  Inc.  See  58 
FR  25592,  April  27.  1993.  The 


coordinates  for  Channel  257C3  at 
Rushford  are  43-50-51  and  91-42-11. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  7, 1993. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-98, 
adopted  June  29, 1993.  and  released  July 
21. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  th^  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Lie,  2100  M 
Street,  NW.,  suite  140.  Washington.  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.G.  154.  303. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  257A 
and  adding  Channel  257C3  at  Rushford. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  93-17909  Filed  7-27-93;  8:45  am) 
BHJJNC  cooc  (rii-ei-M 


47  CFR  Part  76 

[MM  DockM  Noa.  92-259;  FCC  93-3S4] 

Cable  Act  of  1992— Must-Carry  and 
Retransmission  Consent  Provisions 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

StiMMARY:  By  this  Order,  the 
Commission  amends  certain  provisions 
of  the  must-carry  rules  adopted  to 
implement  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  The  additional  rules 
provided  in  this  Order  will  facilitate  the 
orderly  transition  between  must-carry 
and  retransmission  consent. 
EFFECTIVE  DATE:  August  30, 1993. 
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FOR  FURTHER  »4FORMATION  CONTACT: 
Elizabeth  W.  Beaty,  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  634- 
6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  92-259.  FCC  93-354. 
adopted  July  15. 1993.  and  released  July 
16, 1993.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center.  1919 
M  Street,  NW..  Washington.  DC.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(ITS),  at  (202)  857-3800,  2100  M  Street. 
NW..  Washington,  D.C.  20037. 

S3naopsis  of  the  Order 

1.  On  March  11, 1993.  the 
Commission  adopted  a  Report  and 
Order  in  this  proceeding.  58  FR  17350 
(April  2. 1993).  to  implement  the 
mandatory  television  broadcast  signal 
carriage  ("must-carry")  and 
retransmission  consent  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  ("1992 
Act").  The  rules  adopted  in  the  Report 
and  Orcfer  required  cable  systems  to 
commence  carriage  of  local  broadcast 
television  stations  entitled  to  must-carry 
status  beginning  on  June  2. 1993.  On 
June  17. 1993.  local  broadcast  stations 
were  required  to  make  their  initial 
election  of  must-carry  or  retransmission 
consent  status  and  were  required  to 
notify  cable  systems  of  their  election. 
Those  broadcast  stations  which  elected 
must-carry  status  were  required  to 
notify  the  cable  system  of  their  prefierred 
channel  position.  Those  broadcast 
stations  which  failed  to  elect  either 
must-carry  or  retransmission  consent 
status  are  deemed  must-carry  stations  by 
default. 

2.  The  Association  of  Independent 
Television  Stations.  Inc.  ("INTV")  and 
the  National  Association  of  Broadcasters 
("NAB")  filed  Petitions  for 
Reconsideration  which  seek 
clarification  that  local  commercial 
stations  electing  retransmission  consent 
retain  their  must-carry  rights  until 
October  6. 1993.  National  Cable 
Television  Association  ("NCTA"),  and 
Time  Warner  Entertainment  Company, 
L.P.  ("TWE")  oppose  this  request  and 
argue  that  such  an  interpretation 
contradicts  the  language  of  Section 
325(3)(B)  of  the  1992  Act  which  states 
that  must-carry  rights  shall  not  apply  to 
stations  which  elect  retransmission 
consent  status. 

3.  The  Order  clarifies  that  local 
broadcast  stations  which  are  otherwise 
entitled  to  mandatoiy  carriage  and 
which  have  elected  retransmission 


consent  may  not  have  their  carriage 
discontinued  by  any  cable  system  prior 
to  October  6, 1993,  the  effective  date  of 
their  retransmission  consent  elections. 
As  we  stated  in  the  Report  and  Order, 
the  implementation  schedule  was 
adopted  to  reduce  the  number  of 
changes  to  which  the  cable  operator  and 
subsoibere  would  be  subjected.  We 
rejected  cable  commenter's  suggestions 
that  retransmission  consent  and  must- 
carry  (except  for  channel  positioning 
requirements)  take  effect  on  the  same 
date  because  we  believed  Congressional 
intent  precluded  us  from  delaying 
implementation  of  must-carry  until 
October  6, 1993.  It  was  our  intent  that, 
during  the  transition  period,  all  eligible 
signals  continue  to  be  carried  until  such 
time  as  the  cable  operator  must 
discontinue  carriage  of  the  signal  due  to 
a  lack  of  consent  friam  the  broadcast 
television  station.  We  believe  that  this 
approach  is  consistent  with  the 
language  of  the  1992  Act  which 
provides  that  must-carry  rights  are  not 
available  to  stations  that  elect 
retransmission  consent.  See  47  U.S.C. 
325(b)(4).  Section  325(b)(3)(B),  however, 
provides  that  the  Commission's 
retransmission  consent  regulations  shall 
require  that  television  stations  make  an 
election  between  must-carry  and 
retransmission  consent  "within  one  year 
after  the  date  of  enactment"  of  the  1992 
Act  and  every  three  years  thereafter. 
Reading  these  two  sections  together,  and 
based  on  the  reasons  set  forth  in  the 
Report  and  Order,  we  believe  it 
reasonable  to  delay  the  effectiveness  of 
stations'  retransmission  consent  election 
(and  thus  their  forfeiture  of  must-carry 
rights)  until  October  6, 1993. 
Accordingly,  a  station  choosing 
retransmission  consent  is  entitled  to 
must-(»rry  until  that  date.  We  reaffirm 
that  this  approach  will  be  the  least 
disruptive  to  subscribers  and  will    . 
ensure  an  orderly  transition  to 
retransmission  consent.  We  are 
amending  §  76.56  of  our  rules  to  reflect 
this  clarification. 

4.  In  an  effort  to  assist  cable  systems 
in  establishing  the  channel  line-up 
changes  which  will  be  required  on 
October  6. 1993.  we  also  take  this 
opportunity  to  clarify  the  channel 
positioning  rights  of  local  commercial 
broadcast  stations  which  failed  to  elect 
must-carry  or  retransmission  consent 
and  which,  therefore,  default  to  must- 
carry  status.  We  continue  to  believe  that 
the  chaimel  positioning  rights  of  all 
television  broadcast  stations  were 
intended  by  Congress  to  be  determined 
by  the  broadcaster  and  not  determined 
by  the  cable  system.  However,  in  those 
instances  where  the  broadcaster  has 


failed  to  make  an  election  and  to  notify 
the  cable  system,  we  believe  it  is  unfair 
to  leave  the  cable  system  uninformed  as 
to  where  to  place  the  signal. 

5.  As  stated  in  the  Report  and  Order, 
the  default  election  was  to  be  self- 
executing  without  need  for  interaction 
between  the  cable  system  and  the 
broadcaster.  We  thus  clarify  that,  after 
October  6. 1993.  cable  systems  which 
are  required  to  carry  the  signal  of  a 
default  commercial  must-carry 
broadcaster  shall  place  that  signal  on 
one  of  the  statutorily  defined  positions, 
at  the  system's  discretion.  We  believe 
that  this  will  preserve  Congress'  intent 
that  must-carry  stations  be  carried  on 
their  over-the-air.  historical  or  ourent 
channel  position  while  allowing  the 
cable  system  to  decide  which  of  the 
statutory  channel  positions  will  be  used. 
We  are  amending  §  76.57  of  our  rules  to 
reflect  the  channel  position  options  of  s 
default  must-cany  station. 

6.  In  the  Report  and  Order,  we  ( 
declined  to  establish  any  rules  ' 
governing  conflicts  among  must-carry 
stations'  requests  for  specific  channels. 
We  now  conclude  that  sudi  rules  are 
necessary  to  resolve  conflicts  between 
local  commercial  stations  that 
affirmatively  elected  carriage  and  those 
receiving  carriage  by  default. 
Specifically,  in  the  event  of  such  a 
conflict,  the  request  from  the  local 
commercial  station  which  made  an 
affirmative  election  should  be  given 
priority.  In  the  event  this  station  has 
selected  the  only  statutory  chaimel 
position  available  to  the  station  carried 
by  default,  the  cable  system  may  place 
that  station  on  a  channel  of  the  cable 
system's  choice,  so  long  as  that  channel 

is  included  on  the  basic  service  tier.  We 
believe  this  approach  is  fair  to  all 
parties  since  the  default  must-carry 
station  could  have  protected  its  channel 
positioning  rights  by  affirmatively 
electing  must-carry  and  a  specific 
channel  position. 

Ordering  Qauses 

7.  Accordingly,  it  is  ordered  pursuant 
to  sections  4(i).  4(j)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  154(j)  and 
303(r),  that  §§  76.56  and  76.57  are 
amended  as  set  forth  below. 

8.  It  is  ordered  that  the  Petitions  for 
Reconsideration  filed  by  the  National 
Association  of  Broadcastere  and  the 
Association  of  Independent  Television 
Stations.  Inc..  are  granted  in  part,  and 
the  Petition  filed  by  the  Community 
Antenna  Television  Association  is 
denied  in  part,  only  to  the  extent 
specified  in  this  Order. 
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9.his  ordered  that  the  rules  set  forth 
in  this  Otfervrill  be  effective  on  Augiist 
30.  1993. 

List  of  Subjects  in  47  CFR  Pai^  76 

Cable  television.  ! 

Federal  Communicationa  CaminiMion. 
WiUiui  F.  Cataa. 
Acting  Seaettuy. 

Amendatory  Test 

Part  78  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7S— CABLE  TELEVISION 

SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

AiUlwrity:  Sees.  2. 3, 4.  301,  303,  307,  306. 
309. 48  Stat,  as  amended.  1064. 1065. 1066. 
1081. 1082, 1083. 1064. 1085. 1101:  47  U.S.C 
Sees.  152. 153, 154.  301.  303,  307,  308,  309. 
532,  533.  535, 542. 543.  552  as  amended.  106 
Stat.  1460. 

2.  Section  76.56  is  amended  by 
adding  a  paragraph  (b)(7)  to  read  as 

follows: 

176.56  StgnaicarriagaobUgstione. 

•  •        •        •        •  I 

(b)  •  •  •  ' 

(7)  A  local  commercial  television 
station  carried  to  fulfill  the 
r^uirements  of  this  paragraph,  which 
sj^bsequently  elects  retransmission 
,.aonsent  pursuant  to  §  76.64.  shall 
.continue  to  be  carried  by  the  cable 
^  system  imtil  the  effective  date  of  such 
retransmission  consent  electitw. 

3.  Section  76.57  is  amended  by 
adding  a  paragraph  (e)  following  the 
note  to  read  as  follows: 

176.57  Channel  peeMonino. 

•  •        •        •        • 

(e)  Pursuant  to  $  76.64(f)(3),  a  local 
commercial  broadcast  television  station 
that  fails  to  make  an  election  is  deemed 
a  must-carry  station.  A  cable  operator 
shall  cany  such  a  television  station  on 
the  cable  system  channel  number  on 
which  the  local  commercial  television 
station  is  broadcast  over  the  air,  or  on 
the  channel  on  which  it  was  carried  on 
July  19, 1985,  or  on  the  channel  on 
which  it  was  carried  on  January  1, 1992. 
In  the  event  that  none  of  these  specified 
channel  positions  is  available  due  to  a 
channel  positioning  request  from  a 
commercial  television  station 
affirmatively  asserting  its  must-carry 
rights  or  such  a  request  from  a  qualified 
local  noncommercial  educational 
station,  the  cable  operator  shall  place 
the  signal  of  such  a  television  station  on 
a  channel  of  the  cable  system's  choice. 


so  long  as  that  channel  is  included  on 
the  basic  service  tier. 
IFR  Doc  93-17931  Filed  7-27-B3: 8:45  ml 
aujNO  coot  sns-M-« 


47  CFR  Part  90 

pn  Docket  No.  «3-a8;  FCC 


Private  Lwtd  Mobile  Radio  Sarvicaa; 
Private  Carrier  Paging  Sarvloa  to 
Individuals 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
rule  dianges  that  will  enable  private 
carrier  paging  (PCP)  licensees  to  provide 
service  to  individuals.  Specifically,  we 
are  adding  individuals  to  the  list  of 
eligible  users  of  PCP  services  set  forth 
in  our  rules.  This  action  responds  to  a 
petition  for  rule  making  by  the 
Association  for  Private  Carrier  Paging 
Section  of  the  NaticHial  Association  of 
Business  and  Educational  Radio,  Inc., 
and  is  intended  to  increase  service 
alternatives  available  to  individual 
paging  users  and  to  eliminate 
unnecessary  regulation. 
EFFECTIVE  DATE:  August  27, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  L.  Furth,  Policy  &  Planning 
Branch,  Private  Radio  Bureau,  (202) 
634-2443. 

SUPPt£MENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  PR  Docket  No.  83-38  (FCC 
93-330).  adopted  June  24, 1993.  and 
released  July  16, 1993.  The  full  text  of 
the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  room  230. 1919  M  St..  NW.. 
Washington.  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,. 2100  M  St. 
NW.,  suite  140,  Washington.  DC  20037, 
(202) 857-3800. 

Summary  of  Report  and  Order 

1.  fn  this  Report  and  Order,  we  amend 
SS  90.75  and  90.494  of  the 
Commission's  rules,  47  CFR  90.75. 
90.494,  to  enable  private  carrier  paging 
(PCP)  licensees  at  92»-930  MHz  and  in 
the  Business  Radio  Service  to  provide 
private  carrier  paging  service  to 
individuals  as  well  as  other  currently 
eligible  users.  The  proceeding  was 
initiated  by  a  Notice  of  Proposed  Rule 
Making.  8  FCC  Red  1716.  published  at 
58  FR 15131  (March  19, 1993). 

2.  Part  90  of  our  rules  previously 
authorized  PCP  licensees  to  offer  paging 


services  only  to  end  users  who  are 
themselves  eligible  for  licensing  under 
part  90  and  to  the  federal  government. 
Thus,  because  private  individuals  (other 
than  those  who  qualify  as  business 
licensees)  are  not  eligible  for  a  part  90 
Ucense,  they  could  not  obtain  paging 
service  from  a  PCP  system,  but  could 
only  do  so  bom  a  common  carrier 
pagine  system. 

3.  'Tne  Report  and  Order  provides  that 
private  individuals,  like  business  and 
government  users,  are  now  eligible  to 
Use  PCP  services.  As  paging  tSKchnology 
becomes  less  costly  and  more  widely 
available,  increasing  numbers  of 
individual  users  are  seeking  service  for 
private  as  well  as  business  purposes.  We 
conclude  that  these  individuals  will 
benefit  from  being  able  to  choose 
between  private  and  common  carrier 
alternatives.  In  some  instances,  PCP 
operators  may  be  able  to  provide 
technically  superior  service  at  a  lower 
cost,  or  to  on^er  specialized  service 
tailored  to  the  user's  particular  needs. 

4.  This  action  also  removes  an 
tmnecessary  barrier  to  competition  in 
the  paging  marketplace.  The  prior  rules 
required  PCP  Ucensees  to  screen 
customers  to  guard  against  ineligible 
users,  and  to  similarly  restrict  resale  to 
individuals.  Because  of  the  difficulty  of 
enforcing  these  restrictions,  some 
licensees  were  reluctant  to  serve  any 
individual  customers,  including  ehgible 
business  users,  and  many  distributors 
were  unwilling  to  resell  PCP  services. 
We  conclude  Uiat  eUminating  these 
restrictions  will  make  PCP  services 
more  vndely  available  to  the  public. 

5.  Balanced  against  the  competitive 
benefits  that  flow  from  allowing  PCP 
licensees  to  serve  individuals,  there  is 
no  public  interest  benefit  to  retaining 
the  existing  rule.  Current  paging 
technology  can  readily  accommodate 
additional  users  on  existing  PCP 
systems.  Thus,  the  rule  is  not  needed  to 
prevent  frequency  overuse  or 
degradation  of  service  to  existing 
customers.  In  the  absence  of  an 
affirmative  reason  to  retain  the  previous 
rule,  we  conclude  that  it  should  be 
eliminated. 

6.  Some  commenters  in  this 
proceeding  question  whether  our  action 
blurs  the  distinction  between  common 
and  private  carrier  paging,  and  suggest 
that  we  should  look  more  broadly  at  our 
paging  regulations  in  this  proceeding. 
We  conclude  that  such  an  inquiry  is 
beyond  the  scope  of  this  proceeding. 
The  Report  and  Order  is  consistent  with 
prior  Commission  decisions  in  whidi 
we  have  held  that  private  carriers  may 
serve  individuals  without  affecting  their 
private  carrier  status.  However,  we  do 
not  rule  out  the  possibility  of  addressing 
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broader  regulatory  issues  at  a  later  time 
as  circumstances  warrant. 

Final  Regulatory  Flexibility  Analysis 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  a  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  viewed  at  the 
Commission's  offices  or  obtained  from 
its  copy  contractor. 

Ordering  Qauses 

8.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i).  303(g),  303(r).  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154{i).  303(g). 
303(r),  and  332(a),  Part  90  of  the 
Commission's  Rules,  47  CFR  part  90.  is 
amended  as  set  forth  below. 

9.  It  is  further  ordered  that  this  Report 
and  Order  will  be  effective  thirty  days 
after  publication  in  the  Federal 
Registar. 

10.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Fart  90 

Business  and  industry,  Eligible  and 
users.  Private  carrier  paging.  Private 
land  mobile  radio  services. 

Federal  Conununicationa  Coounission. 

WilliaaF.Caton. 

Acting  Secretary, 

Amendatory  Text 

Part  90  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regvdations  is  amended 
as  follows: 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4, 303. 48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  1S4, 303  and 
332,  unless  otherwise  noted. 

2.  Section  90.75  is  amended  by 
revising  paragraph  (c)(10)  to  read  as 
follows: 

f9a7S   Buslnees  radio  sarvlM. 


3.  Section  90.494(a)  is  amended  by 
revising  the  third  sentence  of  footnote  1 
to  read  as  follows: 

f9a494    Oneway  paging  operations  in  the 
929-830  MHiliand. 

(a)*  •  • 

Frequencies  listed  in  Pool  2  are 
available  only  for  shared  use  by  private 
carrier  paging  (PCP)  licensees  in 
providing  one-way  paging 
communications  to  individuals,  persons 
eligible  for  licensing  under  subpart  B,  C. 
D.  (v  E  of  this  part,  and  representatives 
of  Federal  Government  agencies. 

IFR  Doc.  93-17930  Filed  7-27-93;  8:45  am] 
siLUNo  oooc  ans-at-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Chapter  21 
RIN  3206-AE04 

Federal  Empioyees'  Group  Lite 
kwurance  Federal  AcqulsHion 
Regulation 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rulemaking. 


(c) 


•  *  • 


(10)  This  frequency  is  assigned  only 
for  one-way  paging  communications  to 
mobile  receivers.  Only  AID.  A2D.  A3E. 
FID.  F2D.  F3E.  or  G3E  emissions  may 
be  authorized.  Licensees  may  provide 
one-way  paging  communications  on  this 
frequency  to  individuals,  persons 
eligible  for  licensing  under  subpart  B.  C. 
D,  or  E  of  this  part,  and  representatives 
of  Federal  Government  agencies. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  that  describes  the  method  by 
which  the  OPM  implements  and 
supplements  the  Federal  Acquisition 
Regulation  (FAR)  for  the  Federal 
Employees'  Group  Life  Insurance 
(FEGLI)  Program.  The  regulation 
identifies  basic  and  significant 
acquisition  policies  unique  to  the  FEGLI 
program. 

EFFECTIVE  DATE:  August  27, 1993. 
FOR  FURTHER  iVORMATION  CONTACT: 
Abby  L.  Block,  (202)  606-0191. 
SUPPl^MENTARY  MFORMATKM:  On  June 
10, 1992,  OPM  issued  a  proposed 
regulation  in  the  Federal  Roister  (57 
FR  24704)  to  provide  directicm  and 
uniformity  in  the  agency's  procurement 
of  Ufa  insiuance  coverage  for  Federal 
employees,  retirees,  and  survivors,  and 
to  assist  Ufa  insurance  carriers  and  other 
interested  parties  in  understanding 
OPM's  appUcation  of  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
chapter  1)  to  the  FEGU  Program.  The 
regulation  is  referred  to  as  the  Federal 
Employees'  Group  Life  Insurance 
Federal  Acquisition  Regulation  (UFAR). 
The  UFAR  describes  the  methods  by 
which  OPM  will  implement  and 
supplement  the  FAR  for  the  specific 
purpose  of  acquiring  and  administering 
contracts  with  Ufa  insurance  carriws  in 
the  FEGLI  Program. 


OPM  received  comments  from  one 
insurance  company  during  the  30-day 
comment  period.  The  company  wished 
to  clarify  that  the  deferred  acquisition 
tax  ("DAC"  tax)  referred  to  in  the 
Supplementary  Information  portion  of 
the  proposed  rule  is  neither  a  tax  on 
assets  nor  a  tax  on  net  profit.  OPM 
agrees.  For  a  detailed  description  of  the 
tax.  interested  parties  should  refer  to 
SecUon  11301  of  Title  XI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  The  LIFAR  provisions  on  taxes 
have  been  rewritten  for  clarity;  however. 
OPM  has  made  no  substantial  changes. 
With  respect  to  the  cost  control  factor 
at  211S.905(a)(5)  for  consideration  in 
setting  the  contractor's  prenegotiation 
objective  (specifically,  cost  containment 
accompUshments  that  wiU  benefit  the 
FEGU  Program),  the  commenter 
objected  to  OPM's  Umiting 
consideration  to  the  contractor's 
"success"  at  preventing  waste,  loss, 
unauthorized  use,  or  misappropriation 
of  FEGU  Program  assets  and  at  Umiting 
and  recovering  erroneous  benefit 
pajrments.  The  commenter  suggested 
substituting  the  word  "efforts"  for 
"success"  in  order  to  realize 
activities  aimed  at  correcting  situations 
that  may  not  necessarily  result  in 
reducing  costs  because  of  other  factore. 
Such  as,  erroneous  benefit  payments 
caused  by  an  agency  error  or  incorrect 
certification.  We  believe  the  comment  is 
unfounded  because  OPM  is  ablelo 
identify  erroneous  benefit  payments 
caused  by  agency  error  and  wiU  take 
this  into  consideration  in  determining 
the  service  charge.  The  contractor's 
detection  of  agency  errara  will  be  given 
positive  consideration  in  determining 
the  cost  control  factor,  while  agency 
errora  undetected  by  the  contractor  that 
reasonably  should  have  been  detected 
will  be  given  negative  consideration.  We 
believe  the  "success"  standard  is 
achievable  and,  therefore,  have  not 
adopted  the  commenter's  suggestion. 

The  commenter  also  requested  a 
clarifying  example  of  how  an 
unauthorized  use  of  FEGU  Program 
assets  might  differ  from 
misappropriation  of  FEGU  Program 
assets.  An  example  of  imauthorized  use 
would  be  the  contractor's  use  of  FEGU 
Program  funds  to  purchase  capital 
equipment  that  was  not  authorized 
under  the  contract,  but  which  was  used 
under  the  contract.  An  example  of 
misappropriation  of  FEGU  Program 
assets  would  be  the  contractor's  using 
FEGU  funds  to  its  own  advantage  (i.e., 
stealing). 

The  commenter  beUeves  the  weight 
ranges  at  2115.905(b)  assigned  to  the 
profit  factors  severely  Umit  the 
contractor's  profit  opportunity. 
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particuUrly  since  the  weights  are  to  be 
applied  to  the  contnctor's  Basic  and 
Family  Optional  insurance  claims  paid 
in  the  previous  contract  year.  The 
commenter  points  out  that  the  dollar 
claim  volume  for  basic  and  family 
optional  coverage  has  grown  at  a  rate 
less  thaa  the  rate  of  inflation  for  the  past 
few  years  and  that  the  weights  are  lower 
than  those  generally  used  by  other 
Federal  agencies.  Consequently,  the 
commenter  believes  that  the  maximum 
weighting  for  contractor  performance 
should  be  raised  from  .0005  to  a 
minimum  of  .0008.  We  have  not 
adopted  this  suggestion.  The  FAR  states 
that  the  profit  preoegotiation  objectives 
r(»ptesent  that  element  of  the  total 
remuneration  that  contractors  may 
receive  for  contract  performance  over 
and  above  allowable  costs  [FAR  15.901). 
The  FAR  also  sUtes  that  it  is  in  the 
Government's  interest  to  offer 
contractors  opportunities  for  Rnancial 
rewards.  However,  the  FAR  does  not 
state  that  the  standards  should  increase 
the  general  level  of  profits  currently 
being  awarded  under  the  contract.  The 
guidelines  are  merely  intended  to  give 
structure  to  the  process  of  determining 
the  service  charge  and  to  provide 
justiHcation  and  documentation  of  the 
profits  paid. 

The  commenter  suggested  insertion  of 
language  at  the  begiftning  of  paragraph 
213 1.205-4 1(b).  concerning  taxes  on 
FEGLI  premiums,  to  enable  the 
contractor  to  daim.as  allowable  costs 
state  taxes  on  FECU  premiums  in  the 
event  the  Federal  law  prohibiting  the 
imposition  of  state  taxes  on  FEGLI 
premiums  is  either  amended  or 
repealed.  We  have  adopted  this 
suggestion. 

Tne  commenter  suggested  referencing 
25  U.S.C.  848  in  paragraph  2131.205- 
41(c]  (now  2131.205-41(e))  on  the 
Deferred  Acouisition  Tax.  We  agree  and 
have  inserted  the  reference  in  the 
regulation. 

Section  2131.205-3  (formarly 
2131.205-71)  refers  to  the  recovery  of 
benefit  payments  made  by  a  contractor 
in  error.  It  authorizes  the  contracting 
officer  to  allow  a  contractor's 
unrecovered  erroneous  benefit 
payments  to  be  charged  to  the  contract 
if  the  contractor  demonstrates  that 
payment  was  made  in  accordance  with 
an  approved  system  of  internal  control 
under  2146.270(b).  The  provision  deems 
the  contractor's  use  of  a  system 
approved  for  the  purposes  of 
214€.270(b)  to  be  a  diligent  effort  by  the 
contractor  to  rtcover  overpaymemts. 
The  commenter  questions  whether  a 
contractor  may  consider  a  procedure 
filed  wiih  0?M  r^s  satisfying  this 
requirement  in  the  abseiKe  of  OPM's 


written  notice  to  the  contrary.  The 
contractor  may  consider  a  procedure  as 

satisfying  this  requirement  only  after 
0PM  provides  the  contractor  with 
written  notice.  If  OPM  has  not 
completed  a  review  of  the  contractor's 
internal  control  system  prior  to  the 
beginning  of  the  contract  year.  OPM  will 
issue  an  interim  approval  notice  until  a 
final  study  can  be  completed 

Sections  2131.205-32  and  2131.20S- 
71  (formerly  2131.205-75  and 
2131.205-77  respectively)  set  forth 
specific  dollar  amounts  that  may  ba 
allowed  in  connection  with 
nonrecurring  costs  and  reinsurer 
reimbursement  costs.  The  commenter 
recommends  that  an  adjustment  factor 
be  buih  into  the  provisions  to  recognize 
changes  in  relative  cost  levels  over  time. 
OPM  expects  to  amend  the  UFAR 
periodically  to  conform  with  new  or 
amended  FAR  policies.  Fixed  dollar 
amounts  such  as  these  will  be 
considered  for  adjustment  whan  tha 
UFAR  is  updated. 

Section  2131.205-70  (formarly 
2131.205-76)  limits  the  service  charge 
on  major  subcontracts  when  the 
subcontract  service  charge  coats  exceed 
the  subcontracts'  allowable  costs.  The 
commenter  suggested  that  OPM  define 
or  limit  the  typee  of  subcontracts  to 
which  this  section  applies.  We  have 
accommodated  the  commenter  by 
limiting  the  subcontracts  for  purposes  of 
this  section  to  subcontracts  for 
enrollment  and  eligibility 
determinations,  adiministration  of 
claims,  payment  of  benefits,  and  any 
other  function  for  which  prior 
subcontractor  approval  is  necessary. 

Section  2137.102  (formerly  2137.102- 
70)  provides  for  continuation  of  the 
FEGLI  Program  contract  without 
interruption  in  the  event  the  contract  is 
terminated.  It  is  based  on  the  reality  that 
the  continuation  of  life  insurance 
coverage  for  Federal  employees  is  of 
vital  interest  to  the  Government  and  that 
a  phase-out  period  would  give  OPM  the 
necessary  time  to  find  a  new  contractor. 
Paragraph  (c)  addresses  the  contractor's 
profit  for  the  period  after  contract 
termination  during  which  services  are 
continued.  The  commenter  objects  to 
the  provision  that  the  profit  paid  can 
not  exceed  a  pro  rata  portion  of  the 
profit  for  the  final  contract  year  and 
believes  that  the  amount  of  profit  during 
a  phase-out  period  should  be  negotiated 
and  set  by  contract  at  the  beginning  of 
the  contract  >  ear.  The  commenter 
funhur  objects  to  the  use  of  subjective 
standards  in  paragraph  (d)  which  OPM 
proposes  to  apply  in  determining  the 
amount  of  profit  during  the 
continuation  of  services  period.  The 
commenter  believes  the  standards  do 


not  take  into  consideration  additional 
expenses  associated  with  shut-down  of 
the  losing  contractor's  FEGLI  office.  We 
have  considered  the  commenter's 
suggestions  and  understand  the 
concerns.  Nevertheless,  we  will 
continue  to  follow  the  continuation  of 
services  profit  provisions  in  the  FAR 
and  FEGU  Program-specific  criteria  set 
forth  in  tha  proposed  regulation  in 
establishing  the  service  charge,  and  will 

g've  due  consideration  to  obstacles 
ced  by  the  contractor  during  the 
fihase-out  period,  as  stated  in  paragrepih 
d). 

OPM  understands  the  commenter's 
overall  concern  with  Section  2137.102. 
and  believes  that  the  contract  clause  at 
2152.237-70  (formerly  FAR  52.237-3. 
which  was  included  by  reference  and 
amended  by  former  2137.102-70]  may 
be  misinterpreted.  OPM  believes  that 
both  the  phase-in  and  the  phase-out 
contractors  must  provide,  in  good  faith, 
sufficient  experienced  personnel  during 
the  phase-in  and  phase-out  period.  OPM 
believes  that  the  clause  is  primarily 
intended  to  prevent  the  phase-out 
contractor  fi-om  switching  experienced 
peraonnel  to  other  projects  at  the 
expense  of  the  continuity  of  the  services 
under  the  contract.  OPM  understands 
that  tha  phase-out  contractor  may  lose 
some  experienced  peraonnel  prior  to  the 
end  of  the  phase-out  period  due  to 
peraonnel  accepting  job  offers  by  new 
employera.  Nevertheless,  the  phase-out 
contractor  must  provide  sufficient 
experienced  peraonnel  in  light  of  the 
transition  plan  negotiated  with  the 
successor  contractor.  The  reasonable 
costs  necessary  to  provide  those 
peraonnel.  including,  for  example, 
bonuses  to  retain  otherwise  terminating 
peraonnel  until  the  end  of  the  phase-out 
period,  the  additional  cost  of  temporary 
personnel  or  of  overtime  for  personnel, 
and  the  expenses  inciured  in  the  use  of 

f>ersonnel  from  the  contractor's  other 
ines  of  business,  are  costs  reimbursable 
imder  the  contract  clause.  The  duties 
imposed  by  this  contract  clause 
terminate  upon  the  termination  of  the 
phase-in,  phase-out  period,  which  may 
extend  for  as  long  as  10  months  after  the 
expiration  of  the  contract. 

One  method  of  transition  with  the 
successor  contractor  that  may  minimize 
phase-in.  phjise-out  problems,  is  the 
successor  contractor's  employment  of 
the  phase-out  contractor's  personnel 
who  are  experienced  and  proficient 
with  the  contract.  The  clause  at 
2152.237-70  encourages  this  method. 
The  phase-out  contractor,  however, 
need  disclose  only  necessary  pereoimel 
records,  including  work-performance 
evaluations,  but  not  medical  records. 
OPM  recommends  that  permission  for 
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di&^iukutu  ui  liia  personnel  records  be 
obtflinsd  f"im  affected  personnel  before 
the  recoitis  are  released.  Any 
diseiyb<jir,tf'.:  ixlvvt-ea  ihe  contractors 
on  what  personnel  records  must  be 
disclosed  would  then  be  refiarred  to  the 
cont'-acting  officer  for  resolution.  The 
retisunablti  expense  of  litigation  or 
administrative  action  necessary  to  carry 
GUI  or  rssu;^.i($  :'roin  the  oontiacUng 
(-•fficer's  direction  is  a  legitimate  phase- 
in  jphase-out  cost. 

ine  contractors  must  negotiate  in 
good  faith  the  transfer  of  fringe  benefits 
of  personnel  accepting  employment 
witli  the  successor  contractor.  However, 
ibis  requirement  to  negotiate  in  good 
faith  does  not  require  either  contractor 
to  lake  any  actions  which  may  result  in 
uisqualiHcation  of  any  employee  benefit 
plan  under  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  or  loss  of  any  tax  benefit 
under  the  Internal  Revenue  Code.  The 
reasonable  expense  of  any  litigation  or 
adminiatrativa  action  arising  from  the 
contractors'  good  faith  negotiations  or 
the  transfer  of  fringe  benefits  is  a  phase- 
in,  phase-out  cost. 

We  believe  part  of  the  commentator's 
concerns  are  caused  by  a 
misunderstanding  of  the  Changes  Clause 
(formerly  incorporated  by  reference,  but 
now  at  2152.243-70).  Any  change 
required  by  the  contracting  officer  may 
not  only  change  the  fee  or  service 
charge,  but  may  also  change  the  time  for 
performance  of  the  services  necessary 
under  the  contract,  as  required  by 
equity,  so  long  as  the  change  is  within 
the  scope  of  the  contract.  Whether  a 
change  is  writhin  the  contract's  scope, 
and  what  is  considered  a  modification 
tc  the  price  or  time  limitations,  have 
been  subjects  of  numerous  decisions  of 
the  General  Accounting  Office,  courts, 
and  boards  of  contract  apfwals.  0PM 
believes  that  this  clause  adequately 
protects  the  contractor  from  adverse 
e%cts  of  changes  and  notes  that  after  a 
change  ordered  by  the  contracting 
officer  equity  may  require  that 
processing  standards,  quality  standards, 
cost  levels,  and  complaint  levels,  both 
during  the  time  necessary  to  implement 
the  change  and  after  the  change,  be 
modified  to  protect  the  contractor. 

The  commenter  suggested  that  OPM 
amend  section  2143.171  (now  2143.205) 
to  affirm  that  it  would  not  make 
effective  new  regulations  that  would 
increase  the  contractor's  liabilities  or 
obligations  under  the  contract  until  the 
following  contract  period.  We  have 
amended  this  section  by  referencing 
UFAR  2101. 370, "Effective  dale  of 
LIFAR  amendments,"  and  by  tailoring 
the  clauses  at  FAR  52.243-1  to  FBGU 
Program  contracts  fsee  2152.243-70). 


W.r  \v}Vievv  tlie  f:hajiges  wi!]  ;niligate  the 
commenter's  concerns  and  more  closely 
conform  to  the  formatting  scheme  of  the 
FAR. 

Paragraph  2149  002(a)(1)  (formerly 
2l49.002-70{a)(l))  references  th* 
statufory  and  regulatory  provisions  that 
govern  termination  of  the  FEGU 
Program  contract.  The  commenter 
Usliavus  that  the  termination  provisions 
of  the  contract  should  also  be 
referenced.  We  cannot  agree  to  reference 
the  contract  until  the  current  contract 
termination  provisions  are  amended  to 
conform  to  tne  LIFAR. 

LUr  AR  2149.002(a)(2)  (formerly 
2149.002-70(a)(2))  pertains  to 
termination  for  default.  It  follows  the 
FAR  termination  for  default  provisions, 
which  authorize  the  Government  to 
terminate  a  contract  for  default  if  the 
contractor  does  rvot  cure  a  problem 
within  10  days  after  receipt  of  the  notice 
from  the  contracting  officer  specifying 
the  failure  to  comply.  The  contracting 
officer  may  authorize  a  longer  time 
period  in  writing.  The  commenter 
believes  that  OPM  should  give  the 
contractor  31-days'  notice  of 
termination  in  the  event  of  default.  OPM 
will  follow  FAR  requirements.  However, 
if  the  contractor  can  show  good  cause 
for  requiring  additional  time  to  cure  the 
problem,  the  contracting  officer  will 
consider  a  request  for  extension. 

The  commenter  recommends  adding  a 
statement  to  paragraph  2149.002-70(a) 
(now  2149.002(a))  addressing  the 
effective  date  of  OPMs  imposition  of 
new  regulatory  requirements  that 
increase  the  contractor's  cost  or 
obligation  under  the  contract.  The 
UFAR  does  address  this  subject. 
However,  because  new  regulations 
would  result  in  a  contract  amendment, 
the  effective  date  of  new  regulatory 
requirements  is  provided  tor  under 
Subpart  2143.1.  Contract  Modifications. 

Tne  commenter  su^gests  adding  a 
reference  to  2131.205-71  (now 
2131.205-3)  (contract  cost  principle- 
erroneous  benefit  payments)  after  the 
word  "overpaymants"  in  paragraph 
2152.216-70(b}(2)(i)  (now  2152.231- 
70(b)(2){i))  on  allowable  costs  to  clarify 
that  benefit  overpayments  made  through 
no  fault  of  the  contractor  and  on  which 
the  contractor  makes  a  diligent  but 
unsuccessful  effort  to  recover  from  the 
recipient  are  considered  allowable 
benefit  costs.  We  have  adopted  the 
commenter's  suggestion. 

In  addition  to  me  above  substantive 
changes,  we  have  reorganized  parts  of 
the  LIFAR  in  order  to  more  closely 
conform  to  the  FAR.  We  have  also  made 
a  number  of  minor  technical  changes 
and  have  added  a  new  subpart  2109.4  to 
supplement  FAR  Subpart  9.4, 


Dwbarroent,  Suspension,  fcr^^ 
Ineligibility.  The  new  subpart  adds  a 
clause  for  cootrectora  and  a  certification 
for  potential  contractors  based  on  the 
FAR  provision  in  52.209-S,  substitutes 
the  term  "contractor"  for  the  term 
"offeror,"  and  makec  minor  adjustments 
to  reflect  the  fact  that,  in  accordance 
with  the  statutory  exemption  provided 
by  5  U.S.C.  8709,  8714a.  8714b.  and 
8714c,  the  FEGU  Program  does  not 
issue  solicitations. 

Executiva  Ordw  12291.  Federal 
Ragulatioa 

OPM  has  determined  that  this  ?s  not 
a  major  rule  as  defined  un<*er  section 
1(b)  of  E.0. 12291.  Federal  Reeulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  wi\]  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  regulation  implements  and 
supplements  the  Federal  Acquisition 
Regulation,  which  has  aiteady  been 
established  for  entities  contracting  with 
the  Federal  Govarnnient. 

LiM  of  SubjecU  in  4a  CFR  Chapter  21 

Administrative  practice  and 
procedure,  Government  contracts.  Life 
insurance. 

Office  of  Personnel  Management. 
Patricia  W.  Unimort, 

Acting  Deputy  Director. 

Accordingly.  OPM  is  amending  title 
48.  Code  of  Federal  Rejtulfltions,  by 
adding  chapter  21  (parts  2100-2199)  to 
read  as  follows: 

CHAPTER  21— OFFICE  OF  PERSONNEL 

MANAGEMENT,  FEDERAL  EMPLOYEES 
GROUP  UFE  INSURANCE  FECc.-imC 
ACQUISITION  REGULATiC*4 

SUBCHAPTER  A--G£NeHAL 

Part 

2101  Federal  Acquisition  Kt^uiationi 
System. 

2102  Definitions  of  words  and  tsms. 

2103  Improper  business  practirvs  and 
personal  conflicts  of  internet. 

2104  Administrative  matters. 

SUBCHAPTER  B-ACOUISmON  PUUtiNING 

2105  Publicizing  contract  actions. 

2106  Competition  raquirements. 

2109  Contractor  qualification*. 

21 10  Specificatioas.  standaras.  and  othor 
purchase  descriptions. 

SUBCHAPTER  C— CONTRACTINQ 
METHODS  AND  CONTRACT  TYPES 

2114  Sealed  bidding. 

2115  Contracting  by  negoliaUon. 

2116  Typos  (if  contracts. 
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SUBCHAPTER  0— SOCIOECONOMiC 
PnOQRAMS 

2122    Application  of  labor  laws  to 

govornment  acquisitions. 
2124    Protection  of  privacy  and  freedom  of 

infoimation. 

SUBCHAPTER  E— GENERAL 
CONTRACTINQ  REQUIREMENTS 

2 1 28  Bonds  and  Insurance. 

2129  Taxes. 

2131  Contract  cost  principles  and 
procedures. 

2132  Contract  financing. 

2133  Protests,  d  isputes ,  and  appeals. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

2137    Service  contracting. 

SUBCHAPTER  O-CONTRACT 
MANAGEMENT 

2143  Contract  modifications,  i 

2144  Subcontracting  policies  and 
procedures. 

2146    Quality  Assurance. 
2149    Termination  of  contractl. 

SUBCHAPTER  H-CLAUSE8  AND  FORMS 

2152    Precontract  provisions  and  contract 
clauses. 

SUBCHAPTER  /^-GENERAL 

PART  2101— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Subpart  2101.1— PurpoM,  AuttorMy, 
IsstMnoe 

2101.101  Purpose. 

2101.102  Authority. 

2101.103  Applicability. 

2101.104  Issuance. 
2101.104-1    Publication  and  oode 

arrangement. 
2101 .104-2    Arrangement  of  regulations. 

Subpart  2101  J— Agency  AequMtien 


UMI 


2101.301    Policy.  ' 

2101.370    EfiecHvedateofUFAR 
amendments. 

Autherity:  5  U.S.C.  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2101.1— Purpoaa,  Authority, 

2101.101    Purpoee.  ' 

(a)  This  subpart  establishes  Chapter 
21,  Office  of  Personnel  Management 
Federal  Employees'  Group  Life 
Insurance  Federal  Acquisition 
Regulation,  within  title  48,  the  Federal 
Acouisition  Regulations  System,  of  the 
Code  of  Federal  Regulations.  The  short 
title  of  this  regulation  shall  be  UFAR 

(b)  The  purpose  of  the  LIFAR  is  to 
implement  and  supplement  the  Federal 
Acquisition  Regulation  (FAR) 
spedficaUy  for  acquiring  and 
administering  a  contract,  or  contracts, 
for  life  insurance  under  the  Federal 


Employees'  Group  Life  Insurance 
(FECU)  Program. 

2101.102  AultMrtly. 

(a)  The  LIFAR  is  issued  by  the 
Dijector  of  the  Office  of  Personnel 
Management  in  accordance  with  the 
authority  of  5  U.S.C.  Chapter  87  and 
other  applicable  laws  and  regulations. 

(b)  The  LIFAR  does  not  replace  or 
incorporate  regulations  fotmd  at  5  CFR 
Parts  870  through  874.  which  provide 
the  substantive  policy  gmdance  for 
administration  of  the  FEGIA  program 
under  5  U.S.C.  chapter  87.  The 
following  is  the  order  of  precedence  in 
interpreting  a  contract  provision  under 
the  FEGLI  Program: 

(1)  5  U.S.C.  chapter  87. 

(2)  5  CFR  parts  870  through  874. 

(3)  48  CFR  chapters  1  and  21. 

(4)  The  FEGLI  Program  contract. 

2101.103  ApplicablUty. 

The  FAR  is  generally  applicable  to 
contracts  negotiated  in  the  FEGU 
Program  pursuant  to  5  U.S.C.  chapter 
87.  The  LJFAR  implements  and 
supplements  the  FAR  where  necessary 
to  identify  basic  and  significant 
acquisition  policies  unique  to  the  FEGLI 
Program. 

2101.104  taMianoa. 

2101.104-1    Publication  and  code 
ariMtgwnent. 

(a)  The  UFAR  and  its  subsequent 
changes  are  published  in: 

(1)  Daily  issues  of  the  Federal 
Register;  and 

(2)  The  Code  of  Federal  Regulations, 
in  cumulative  form. 

(b)  The  LIFAR  is  issued  as  chapter  21 
of  title  48  of  the  Code  of  Federal 
Regulations. 

2101.104-2    Arrangement  of  ragulatlona. 

(a)  General.  The  UFAR  conforms  with 
the  arrangement  and  numbering  system 
prescribed  by  FAR  1.104  and  1.303. 
However,  when  a  FAR  part  or  subpart 

is  adequate  for  use  without  further  OPM 
implementation  or  supplementation, 
there  will  be  no  corresponding  LIFAR 
part,  subpart,  etc.  The  LIFAR  is  to  be 
used  in  conjunction  with  the  FAR  and 
the  order  for  use  is: 

(1)  FAR; 

(2)  UFAR. 

(b)  Citation.  (1)  In  formal  documents, 
such  as  legal  briefs,  citation  of  Chapter 
21  material  that  has  been  published  in 
the  Federal  Register  will  be  to  title  48 
of  the  Code  of  Federal  Regulations. 

(2)  In  informal  documents,  any 
section  of  chapter  21  may  be  identified 
as  "UFAR"  followed  by  the  section 
number. 


Subpart  2101.3— Agancy  Acquialtlon 
Ragulatlona 

2101.301    PoNcy. 

(a)  Procedures,  contract  clauses,  and 
other  aspects  of  the  acquisition  process 
for  contracts  in  the  FEGU  Program  shall 
be  consistent  with  the  principles  of  the 
FAR.  Changes  to  the  FAR  that  are 
otherwise  authorized  bv  statute  or 
applicable  regulation,  dictated  by  the 
practical  realities  associated  with 
certain  tmique  aspects  of  life  insurance, 
or  necessary  to  satisfy  specific  needs  of 
the  Office  of  Personnel  Management,  to 
the  extent  not  otherwise  regulated  in  the 
FAR,  shall  be  implemented  as 
amendments  to  the  LIFAR  and 
published  in  the  Federal  Register,  or  as 
deviations  to  the  FAR  in  accordance 
with  FAR  subpart  1.4. 

(b)  Internal  procedures,  instructions, 
and  guides  which  are  necessary  to 
clarify  or  implement  the  UFAR  within 
OPM  may  be  issued  by  agency  officials 
designated  by  the  Director,  OPM. 
Normally,  such  designations  will  be 
specified  in  the  OPM  Administrative 
Manual,  which  is  routinely  available  to 
agency  employees  and  will  be  made 
available  to  interested  outside  parties 
upon  request.  Clarifying  or 
implementing  procedures,  instructions, 
and  guides  issued  pursuant  to  this 
section  of  the  UFAR  must: 

(1)  Be  consistent  with  the  policies  and 
procedures  contained  in  this  regulation 
as  implemented  and  supplemented  from 
time  to  time;  and 

(2)  Follow  the  format,  arrangement, 
and  numbering  system  of  this  regulation 
to  the  extent  practicable. 

2101 J70    Effadlva  dale  of  UFAR 
Mnendmenta. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  an 
amendment  to  the  LIFAR  is  effective 
when  promulgated  or  as  provided  in  the 
amendment. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  if  the  LIFAR 
is  amended  in  a  manner  which  would 
increase  the  contractor's(s')  costs  or 
liabilities  under  the  contract(s),  the 
amendment  will  be  made  eff'ective  the 
October  1  subsequent  to  the 
amendment's  promulgation,  unless  the 
contractor(s)  agree(s)  in  writing  to  an 
earlier  date. 

(c)  Except  as  provided  for  m 
paragraph  (d)  of  this  section,  if  the 
UFAR  is  amended  between  July  31  and 
October  1  in  a  manner  which  would 
increase  the  contractor's(s')  costs  or 
liabilities  imder  the  contract(s),  the 
amendment  will  not  be  effective  until 
the  October  1  in  the  year  following  the 
amendment's  promulgation,  unless  the 
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contractorfs)  agreefs)  in  writing  to  an 
earlier  date. 

(d)  Paragraphs  (b)  and  (c)  of  this 
section  are  not  applicable  to 
amendments  that  are  necessary  to 
implement  new  or  existing  legislation. 

PART  2102— OEnNITiONS  OF  WORDS 
AND  TERMS 

8ubpwt  2102.1— OeftnWone 

Sec. 

2102.101    Definitions. 

Authority:  5  U.S.C.  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2102.1— Oafinttiona 
2102.101    OeflnMons. 

In  this  chapter,  unless  otherwise 
indicated,  the  following  tanns  have  the 
meaning  set  forth  in  this  subpart. 

Contract  means  a  policy  or  policies  of 
group  life  and  accidental  death  and 
dismemberment  insurance  to  provide 
the  benefits  specified  by  5  U.S.C. 
chapter  87. 

Contractor  means  an  insurance 
company  contracted  to  provide  the 
benefits  specified  by  5  U.S.C  chapter 
87. 

Director  means  the  Director  of  the 
Office  of  Personnel  Management. 

Employees'  Ufe  Insurance  Fund 
means  tlM  trust  fund  established  under 
5  U.S.C.  8714. 

FEGU  Program  means  the  Federal 
Employees'  Ckoup  Life  Insurance 
Prt^ram. 

Fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract 
means  a  contract  which  provides  for 

(1)  A  fixed  price  during  the  contract 
year  with  a  cost  element  that  is  adjusted 
at  the  end  of  the  contract  term  based  on 
costs  incurred  imder  the  contract;  and 

(2)  A  profit  or  fee  that  is  fixed  at  the 
beginning  of  the  contract  term.  The 
amount  of  adjustment  for  costs  is 
Umited  to  the  amount  in  the  Employees' 
Life  Insurance  Fund.  The  fiae  will  be  in 
the  form  of  either  a  risk  charge  or  a 
service  charge. 

.  Insurance  company,  as  provided  in  5 
U.S.C  8709,  means  a  company  licensed 
to  transact  life  and  accidental  death  and 
disraorabennent  insurance  under  the 
laws  of  all  the  States  and  the  District  of 
Columbia.  It  must  have  in  effect,  on  the 
most  recent  December  31  for  which 
Uiformation  is  available  to  the  Office  of 
Personnel  Management,  an  amount  of 
employee  group  life  insurance  equal  to 
at  least  1  percent  of  the  total  amount  of 
employee  group  life  insurance  in  the 
United  States  in  all  life  insurance 
companies. 

OPM  means  the  Office  of  Personnel 
Management. 


Reinsurer  means  a  company  that 
reinsures  portions  of  the  total  amount  of 
insurance  under  the  contract  as 
specified  in  5  U.S.C.  8710  and  is  not  an 
agent  or  representative  of  the  ccmtractor. 

Subcontract  means  a  contract  entered 
into  by  any  subcontractor  that  furnishes 
supplies  or  services  for  performance  of 
a  prime  contract  under  the  FEGU 
Program.  Except  for  the  purpose  of  FAR 
Subpart  22.8— Equal  Employment 
Opportunity,  the  term  "subcontract" 
does  not  include  a  contract  with  a 
reinsurer  under  the  FEGLI  Program. 

Subcontractor  means  any  supplier, 
distributor,  vendor,  or  firm  that 
furnishes  supplies  or  services  to  or  for 
a  prime  contractor  under  the  FEGLI 
Program  contract.  Except  for  the 
purpose  of  FAR  Subpart  22.8— Equal 
Employment  Opportunity,  the  term 
"subcontractor"  does  not  include 
reinsurers  under  the  FEGLI  Program. 

PART  2103— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  2103.5— Othw  Improper  Bushieaa 
Pracilcee 

Sec. 

2103.570  Misleading,  Deceptive,  or  Unfair 
Adverti.sing. 

2103.571  Contract  clause. 

Authority:  S  VS.C  8716;  40  U.S.C.  486(c): 
48  CFR  1.301. 

Subpart  2103.»— Other  Impropar 
Bualnaaa  Practicaa 

2103.S70    Mislesdins,  Dacaptlve,  or  Unfair 
Advertising. 

(a)  OPM  prepares  and  makes  available 
to  enrolled  Federal  employees  a  booklet 
describing  the  provisions  of  {he  FEGLI 
Program  which  includes  information 
about  eligibility,  enrollment,  and 
general  procedures.  Tlie  booklet  also 
operates  as  a  certification  of  the 
employee's  enrollment  in  the  FEGLI 
Program.  Because  all  nece&i>ary 
information  is  made  available  by  OPM. 
advertising  direci«d  specihr.ally  at 
Federal  employees  and  liie  insurance 
agent  contacts  with  Federal  employees 
for  the  purpose  of  selling  FEGU 
Program  coverage  are  prohibited. 

(bl  llie  contractor  is  prohibited  from  ' 
making  incomplete,  incorrect 
comparisons  or  using  disparaging  or 
minimizing  techniques  to  compare  its 
other  products  or  services  to  the  benefits 
of  the  FEGLI  Program.  The  contractor 
agrees  that  any  advertising  material 
authorized  and  released  by  the 
contractor  which  mentions  the  FEGLI 
Program  shall  be  truthful  and  not 
misleading,  and  shall  present  nn 
accurate  staiument  of  FEGU  Program 
benefits.  The  contractor  will  use  its  best 


efforts  to  assure  that  its  life  insurance 
agents  are  aware  of  and  abide  by  this 
prohibition. 

(c)  The  contractor's  failure  to  conform 
to  the  requirements  of  this  subpart  shall 
be  considered  by  OPM  in  the 
determination  of  the  service  cha.-^ 
prenegotiation  objective. 

2103.S71    Contract  cisuse. 

The  clause  at  2152.203-70  shall  be 
inserted  in  FEGU  Program  cootracts  and 
in  subcontracts. 

PART  2104— ADMINISTRATIVE 
MATTERS 

Subpart  2104.7— Contractor  Reeorda 
Ratention 

Sk. 

2104.703    Policy. 

Subpart  2104.70— Oaaignation  of 
Authorized  Pereonnel 

2104.7001    Designation  of  authtwized 
personnel. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2104.7— Contractor  Reeorda 
Retention 

2104.703    Potiey. 

In  view  of  the  unique  payment 
schedules  of  FEGU  Program  contracts 
and  the  compelling  need  for  records 
retention  periods  sufficient  to  protect 
the  Government's  interest,  contractors 
shall  be  required  to  maintain  records  for 
periods  determined  in  accordance  with 
the  provisions  of  FAR  4.703(bKl)  and 
UFAR  2115.106-270. 

Subpart  2104.70— Designation  of 
Authorized  Peraonnai 

2104.7001    Designation  of  atitt<or1zed 
parsonnei. 

The  contractor  shall  notify  the 
contracting  officer  in  writing  of  the  . 
name(s).  titlo{s).  and  address(es)  nf  the 
individual(s)  authorized  to  act  un  behalf 
of  the  contractor  regarding  a  UFAR 
Program  contract.  The  notice  shall 
include  any  restriction{s)  upon  the 
authority  of  the  individual(s).  Any 
change  to  the  notice  must  also  be 
provided  to  the  contracting  officer  in 
writing. 

SUBCHAPTER  B— ACOWSfTlON  PUMINMG 

PART  2105-PUBUCIZING  CONTRACT 
ACTIONS 

Subpert  2105.70— AppiicabUlty 

Sac 

2105.7001     Applicability. 

Authority:  5  U.S.C  8700;  40  U.S.C  4a«(c); 
48  CFR  1.301. 
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Subpart  2105.70— AppltcabUlty 
2106.7001    AppHcaMMy.  | 

FAR  part  5  has  no  practical 
application  to  the  FEGLO  Program 
because  OPM  does  not  issue 
solicitations.  EUgible  contractors  (i.e., 
qualified  life  insurance  companies)  are 
identified  in  accordance  with  5  U.S.C. 
8709. 

PART  2106— COMPETmON 
REQUmEMEMTS  | 

Subpart  2106.70— ApplicablUty 

Sm. 

2106.7001    Applicability. 

AolhMitjr:  5  U.S.C  8709: 40  U.S.C  486(c): 
48  CFR  1.301. 

1 
Subpwt  2106.70— Appllcabtllty 

2106.7001    Applicability. 

FAR  part  6  has  no  practical 
application  to  the  FEGLI  Program  in 
view  of  the  statutory  exception  provided 
by  5  U.S.C  8709. 

PART  210»-CONTRACTOR 
QUAUnCATIONS 

Subpart  2100.4    Debennent.  Suapenaion, 
■na  mwigNNiny 

Sw. 

2109.408  Certification  regarding  debarment. 
suspension,  proposed  debarment,  and 
other  responsibility  matters. 

2109.409  Certification  and  contract  clause. 

Subpart  2100.70— MininHmi  Standarda  for 
FEQU  Program  Contractora 

2109.7001    Minimum  standards  for  FEGLI 
Program  contractors. 
Authority:  5  U.S.C  8716:  40  U.S.C  486(c): 
48  CFR  1.301.  j 

Subpart  2109.4— Oabarmant, 
SuapanskKi,  and  Ineligibility 

2109.408  CartMeation  ragardirtg 
debarmanti  empanaloo,  propoaed 
dabermeni  and  other  raaponaibility  matters. 

FAR  subpart  9.4  is  implemented  by 
changing  the  FAR  offeror's  oertiBcation 
at  FAR  52.209-5  (which  is  part  of  a 
solicitation)  to  a  pre-contract  certiRcate 
and  a  contract  clause.  These  provisions 
reflect  the  FEGLI  Program's  statutory 
exemption  from  competitive  bidding  (5 
U.S.C.  8709),  which  obviates  the 
issuance  of  solicitations. 

2109.409  Cartffication  end  contract  clauea. 

(a)  The  contracting  officer  may  require 
the  precontract  certificate  in  2152.209- 
70  to  be  filed  prior  to  or  during 
negotiations. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  2152.209-71  in  all  FEGLI 
Program  contracts. 


Subpart  2100.70— Minimum  Standarda 
for  FEGU  Program  Contractora 

2109.7001    Minimum  atwidarda  for  FEQU 
Program  ccntraclofa. 

(a)  The  contractor  must  meet  the 
requirements  of  chapter  87  of  title  5, 
United  States  Code:  parts  870,  871,  872, 
873,  and  874  of  title  5,  Code  of  Federal 
Regulations:  chapter  1  of  title  48.  Code 
of  Federal  Regulations,  and  the 
standards  in  this  subpart.  The  contractor 
shall  continue  to  meet  these  and  the 
following  statutory  and  regulatory 
requirements  while  imder  contract  with 
OPM.  Failure  to  meet  these 
requirements  and  standards  is  cause  for 
OPM's  termination  of  the  contract  in 
accordance  with  part  2149  of  this 
chapter. 

(b)  The  contractor  must  actually  be 
engaged  in  the  life  insurance  business 
and  must  be  licensed  to  transact  life  and 
accidental  death  and  dismemberment 
insurance  under  the  laws  of  all  the 
States  and  the  District  of  Columbia  at 
the  time  of  application. 

(c)  The  contractor  must  not  be  a 
Federal,  State,  local  or  territorial 
government  entity. 

(d)  The  contractor  must  not  be 
debarred,  suspended  or  ineligible  to 
participate  in  Government  contracting 
or  subcontracting  for  any  reason. 

(e)  The  contractor  must  keep 
statistical  and  financial  records 
regarding  the  FEGU  Program  separate 
from  that  of  all  its  other  lines  of 
business. 

(f)  The  contractor  must  enter  into  rate 
redeterminations  as  deemed  necessary 
by  OPM. 

(g)  The  contractor  must  furnish  such 
reasonable  reports  as  OPM  determines 
are  necessary  to  administer  the  FEGU 
Program. 

(h)  The  contractor  must  establish  and 
maintain  a  system  of  internal  control 
that  provides  reasonable  assurance  that: 

(1)  The  payment  of  claims  and  other 
expenses  is  in  compliance  with  legal, 
regulatory,  and  contractual  guidelines; 

(2)  Funds,  property,  and  other  FEGU 
Program  assets  are  safeguarded  against 
waste,  loss,  unauthorized  use,  or 
misappropriation; 

(3)  Revenues  and  expenditures 
applicable  to  FEGU  Program  operations 
are  properly  recorded  and  accounted  for 
to  permit  the  preparation  of  reliable 
financial  reporting  and  to  maintain 
accountability  over  assets;  and, 

(4)  Data  are  accurately  and  fairly 
disclosed  in  all  reports  required  by 
OPM. 

(i)  The  contractor  must  permit 
representatives  of  OPM  and  of  the 
General  Accounting  Office  to  audit  and 
examine  records  and  accounts 


pertaining  to  the  FEGU  Program  at  such 
reasonable  times  and  places  as  may  be 
designated  by  OPM  or  the  General 
Accounting  Office. 

PART  2110— SPEanCATlONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Subpart  21  ia70— Contract  SpacMcationa 

Sac. 

2110.7000  Scope  of  subpart. 

2110.7001  Definitions. 

2110.7002  Contractor  investment  of  FEGLI 
Program  funds.  '' 

2110.7003  Significant  events. 

2110.7004  Contract  clauses. 
Authority:  S  U.S.C  8716: 40  U.S.C  486(c): 

48  CFR  1.301. 

Subpart  2110.70— Contract 
Spadficationa 

2110.7000  Scope  of  aubpart 

This  subpart  prescribes  mandatory 
specifications  for  performance  under 
FEGU  Program  contracts. 

2110.7001  DoflnMona. 
Investment  income,  as  used  in  this 

subpart,  means  the  net  amount  on  an 
investment  of  FEGU  Program  funds 
earned  by  the  contractor  after  deducting 
reasonable,  necessary,  and  properly 
allocated  investment  expenses. 

Significant  event,  as  used  in  this 
subpart,  means  any  occurrence  or 
anticipated  occurrence  that  might 
reasonably  be  expected  to  have  a 
material  effiact  upon  the  contractor's 
ability  to  meet  its  obligations  under  the 
UFAR. 

21ia7002    Contractor  Invaatmant  of  FEQU 
Program  funda. 

(a)  The  contractor  is  required  to  invest 
and  reinvest  all  FEGU  Program  funds 
on  hand,  including  any  attributable  to 
the  special  contingency  reserve  (as  used 
in  5  U.S.C.  8712),  tintil  needed  to 
discharge  promptly  the  obligations 
incurred  under  the  contract.  Within  the 
constraints  of  safety  and  liquidity  of 
investments,  the  contractor  shall  seek  to 
maximize  investment  income. 

(b)  The  contractor  is  required  to  credit 
income  earned  from  its  investment  of 
FEGU  Program  funds  to  the  FEGU 
Program.  Thus,  the  contractor  must  be 
able  to  allocate  investment  income  to 
the  FEGU  Program  in  an  appropriate 
manner.  If  the  contractor  fails  to  invest 
funds  on  hand,  properly  allocate 
investment  income,  or  credit  any 
Income  due  to  the  contract,  for  whatever 
reason,  it  shall  return  or  credit  any 
investment  income  lost  to  OPM  or  the 
FEGU  Program,  retroactive  to  the  date 
that  such  fimds  should  have  been 
originally  invested  in  accordance  with 
2152.210-70. 


UMI 
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21ia7003    significant  •vanto. 

The  contractor  is  required  to  inform 
the  contracting  officer  of  all  significant 
events. 

2110.7004    Contract  clauMC 

(a)  The  clause  at  2152.210-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

(b)  The  clause  at  2152.210-71  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  2114— SEALED  BIDDING 
Subpart  2114.7&-Appiicablllty 

2114.7001    Applicability. 

Authority:  5  U.S.C.  8709;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2114.7(>-Appllcabilfty 

2114.7001    Applicabiiity. 

FAR  part  14  has  no  practical 
application  to  the  FEGLI  Program  in 
view  of  the  statutory  exemption 
provided  by  5  U.S.C.  8709.  8714a. 
8714b,  and  8714c. 

PART  2115— COrfTR ACTING  BY 
NEGOTIATION 

Subpart  2115.1— Qanaral  Raquiremanta  for 
Negotiation 

Sec. 

2115.106    Contract  clauses. 
2115.106-270    Specific  retention  periods. 
2115.170    Negotiation  authority. 

Subpart  21 15.4— Solicitation  and  Receipt  of 
Propoaala  and  Ouotationa 

2115.401    ApplicabiUty. 

Subpart  21 1&6— Source  Selactlon 

2115.602    Applicability. 

Subpart  21 15.8— Price  Negotiation 
2115.802    Policy. 

Subpart  21 15.9-Proftt 

2115.902    Policy.  * 

2115.905    Profit  analysis  Eactors. 

Authority:  5  U.S.C  8716;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  2115.1— Ganaral 
Raquiremanta  for  Negotiation 

2115.106    Contract  clauaee. 

2115.106-270    Specific  retention  parloda. 

Unless  the  contracting  officer 
determines  that  there  exists  a 
compelling  reason  to  include  only  the 
contract  clause  specified  by  FAR 
52.215-2.  "Audit— Negotiation."  the 
contracting  officer  shall  also  insert  the 
clause  at  2152.215-70  in  all  FEGLI 
Program  contracts. 


2115.170    Nagotiation  authority. 

The  authority  to  negotiate  FEGLI 
Program  contracts  is  conferred  by  5 
U.S.C.  8709. 

Subpart  2115.4— Solidtotlon  and 
Receipt  of  Propoaala  and  Ouotationa 

2115.401    Applicability. 

(a)  FAR  Subpart  15.4  has  no  practical 
application  to  the  FEGLI  Program 
because  0PM  does  not  issue 
solicitations. 

(b)  OPM  will  announce  any 
opportunities  to  submit  applications  to 
provide  life  insurance  through  the 
FEGU  Program  in  insurance  industry 
periodicals  and  other  publications  as 
deemed  appropriate  by  OPM.  The 
announcenTent  will  contain  information 
on  the  address  to  which  requests  for 
application  packages  should  be 
submitted  and  on  deadline  dates  for 
submission  of  completed  applications. 

(c)  Eligible  contractora  (i.e.,  qualified 
life  insurance  companies)  are  identified 
in  accordance  with  5  U.S.C.  8709. 
Offerors  voluntarily  come  forth  in 
accordance  with  procedures  provided  in 
2115.602. 

(d)  OPM  may  approve  one  or  more  life 
insurance  companies  that,  in  its 
judgment,  are  best  qualified  to  provide 
life  insurance  coverage  to  Federal 
enroUees. 

Subpart  2115.6— Source  Selection 

2115.602    Applicability. 

FAR  Subpart  15.6  has  no  practical 
application  to  the  FEGLI  Program 
because  prospective  contractors 
(insurance  companies)  are  considered 
for  inclusion  in  the  FEGU  Program  in 
accordance  with  criteria  provided  in  5 
U.S.C.  chapter  87.  LIFAR  2109.7001. 
and  the  following: 

(a)  Applications  must  be  signed  by  an 
individual  with  legal  authority  to  enter 
into  a  contract  on  behalf  of  the  company 
for  the  dollar  level  of  claims  and 
expenses  anticipated. 

(b)  Applications  will  be  reviewed  for 
evidence  of  substantial  compliance  in 
the  following  areas: 

(1)  Management:  Stable  management 
y/Wh  experience  pertinent  to  the  fife 
insurance  industry  and.  in  particular, 
large  group  management;  sufficient 
operating  experience  to  enable  OPM  to 
evaluate  past  and  expected  future 
performance. 

(2)  Marketing:  Past  ability  to  attract 
and  retain  Ihrge  group  contracts:  steady 
or  increasing  amount  of  group  life 
insurance  in  force. 

(3)  Legal  expertise:  Demonstrated 
competence  in  researching,  compiling, 
and  implementing  various  Federal  and 


State  laws  that  may  impact  payment  of 
benefits;  ability  to  defend  legal 
challenges  to  payment  of  benefits. 

(4)  Financial  condition:  Establishment 
of  firm  budget  projections  and 
demonstrated  success  in  keeping  costs 
at  or  below  those  projections  on  a 
regular  basis;  evidence  of  the  ability  to 
sustain  operations  in  the  future  and  to 
meet  obligations  under  the  contract 
OPM  might  enter  into  with  the 
company;  adequate  reserve  levels;  assets 
exceeding  liabilities. 

(5)  Establishment  of  office:  Ability  to 
establish  an  administrative  office 
capable  of  assessing,  tradung.  and 
pavins  claims. 

(6)  Internal  controls:  Ability  to 
establish  and  maintain  a  system  of 
internal  control  that  provides  reasonable 
assurance  that  the  payment  of  claims 
and  other  expenses  will  be  in 
compliance  with  legal,  regulatory,  and 
contractual  guidelines;  funds,  property, 
and  other  FEGLI  Program  assets  will  be 
safeguarded  against  waste,  loss, 
unauthorized  use,  or  misappropriation; 
and  revenues  and  expenditures 
applicable  to  FEGU  Program  operations 
will  be  properly  recorded  and 
accounted  for  to  permit  the  preparation 
of  timely  and  accurate  financial 
reporting  and  to  maintain  accountability 
over  assets. 

Subpart  2115.8— Price  Negotiation 

2115J02    Policy. 

Pricing  of  FEGU  Program  premium 
rates  is  governed  by  5  U.S.C.  8707,  8708. 
8711,  8714a,  8714b,  and  8714c.  FAR 
Subpart  15.8  shall  be  implemented  by 
applying  cost  analysis  policies  and 
procedures.  To  the  extent  that 
reasonable  or  good  faith  actuarial 
estimates  are  used  for  pricing,  such 
estimates  will  be  deemed  acceptable 
and,  if  inaccurate,  will  not  constitute  • 
defective  pricing. 

Subpart  2115.9-Proflt 

2115.902    Policy. 

(a)  Risk  charge.  (1)  SecUon  8711(d)  of 
title  5,  United  States  Code,  provides  for 
payment  of  a  risk  charge  to  FEGU 
Program  contractors  as  compensation 
for  the  risk  assumed  under  the  FEGU 
Program.  It  is  appropriate  to  pay  such  a 
charge  when  substantial  risk  is  borne  by 
the  contractor;  that  is,  when  the  balance 
in  the  Employees'  Ufe  Insurance  Fund 
is  no  larger  than  five  times  annual 
claims. 

(2)  The  risk  charge  is  determined  by 
agreement  between  the  contractor  and 
OPM.  The  amount  of  risk  charge  shall 
be  specified  in  the  contract. 

(b)  Waiver  of  the  risk  charm.  (1)  When 
the  Fund  balance  is  greater  than  five 
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times  uinual  claims,  QPM  and  the 
contractor  mar  agree  that  the  contractor 
will  relinquish  the  risk  cfaaige  in  favor 
of  a  profit  opportunity  in  the  form  of  a 
service  cha^  for  the  omtradlor.  The 
service  charge  so  determined  shall  be 
the  total  tmevkx  diarge  that  may  be 
negotiated  for  the  contract  and  shall 
encompass  any  service  diarge  (whether 
entitled  service  cfaaige,  profit  foe, 
contribution  to  surpluses,  etc)  that  may 
have  been  negotiated  by  the  prime 
contractor  with  any  subcontractor.  At  no 
time  may  both  a  risk  cfaaige  and  a 
service  charge  be  paid  for  the  same 
portion  of  a  policy  year. 

(2)  Once  agreement  to  relinquish  the 
risk  charge  is  made,  the  agreement  may 
not  be  cancelled  imless  Cff^  and  the 
contractor  mutually  agree  to  reinstitute 
payment  of  a  risk  charge;  or  unless  the 
Fund  balance  falls  below  the  level 
defined  in  2115.902(a)  and  30  davs 
notice  of  cancellation  is  provided;  or 
unless  the  contractor  or  OPM  provide 
notice  of  cancellation  for  any  reason  1 
year  prior  to  the  date  cancellation  is 
sought 

(cj  Any  profit  prenegotiation  objective 
(service  charge)  will  be  determined  on 
the  basis  of  a  vreighted  guidelines 
struct\ired  approach. 

2115J06    Profit  analyaie  factors. 

(a)  The  OPM  contracting  officer  will 
apply  a  weighted  guidelines  method 
when  developing  the  prenegotiation 
objective  (service  cha^)  for  the  FEGU 
Program  contract  In  accordance  with 
the  factors  defined  in  FAR  15.905-1, 
OPM  will  apply  the  appropriate  weights 
derived  from  the  ranges  specified  in 
paragraph  (b)  of  this  section  and  will 
determine  the  prenegotiation  objective 
based  on  the  contractor's  Basic  and 
Family  Optional  insurance  claims  paid 
in  the  orevious  contract  year. 

(1)  Contractor  performance.  OPM  will 
consider  such  elements  as  the  accurate 
and  timely  processing  of  benefit  claims, 
the  volume  and  validity  of  complaints 
received  by  OPM,  effectiveness  of 
internal  controls  systems  in  place,  the 
timeliness  and  adequacy  of  reports  on 
operations,  and  responsiveness  to  OPM 
offices,  enroUees,  beneficiaries,  and 
Congress  as  measures  of  economical  and 
efficient  contract  performance.  This 
factor  will  be  judged  apart  bom  the 
contractor's  basic  responsibility  for 
contract  compliance  and  will  Im  a 
measure  of  the  extent  and  nature  of  the 
contractor's  contribution  to  the  FEGU 
Program  through  the  application  of 
managerial  expertise  and  effort. 
Evidence  of  effective  contract 
performance  will  receive  a  plus  weight, 
and  poor  performance  or  failure  to 
comply  with  contract  terms  and 


conditions  a  zero  weight.  Innovations  of 
benefit  to  the  FEGU  Program  will 
generally  receive  a  plus  wei^t; 
documented  inattention  or  indiffomice 
to  effective  operations,  a  zero  weight 

(2)  Contract  cost  risk.  OPM  will 
evaluate  the  contractor's  risk  annually 
in  relation  to  the  amount  in  the 
Employees'  Life  Insurance  Fiuid  and 
will  evaluate  this  factor  accordingly. 

(3)  Federal  socioeconomic  programs. 
OPM  will  consider  documented 
evidence  of  successful,  contractor- 
initiated  efforts  to  support  such  Federal 
socioeconomic  programs  as  drug  and 
substance  abuse  deterrents,  and  other 
concerns  of  the  type  enumerated  in  FAR 
15.905-1  (c)  as  a  foctor  in  negotiating 
profit.  This  factor  will  be  related  to  the 
quality  of  the  contractor's  policies  and 
procedures  and  the  extent  of  imusual 
effort  or  achievement  demonstrated. 
Evidence  of  effective  support  of  Federal 
socioeconomic  programs  will  result  in  a 
plus  weight:  indifference  to  Federal 
socioeconomic  programs  vrill  result  in  a 
zero  weight:  and  only  deliberate  failure 
to  provide  opportunities  to  persons  and 
organizations  that  would  braefit  from 
these  programs  will  result  in  a  negative 
weight. 

(4)  Capital  investments.  This  factor  is 
generally  not  applicable  to  FEGU 
Program  contracts  because  facilities 
capital  cost  of  money  may  be  an 
allowable  administrative  expense. 
Generally,  this  factor  shall  be  given  a 
weight  of  zero.  However,  special 
purpose  facilities  or  investment  costs  of 
direct  benefit  to  the  FEGU  Program  that 
are  not  recoverable  as  allowable  or 
allocable  administrative  expenses  may 
be  taken  into  account  in  assigning  a  plus 
wei^t. 

(sT  Cost  Control.  This  factor  is  based 
on  the  contractor's  previously 
demonstrated  ability  to  perform 
effectively  and  economically.  In 
addition,  consideration  will  be  given  to 
measures  taken  by  the  contractor  that 
result  in  productivity  improvements 
and  other  cost  containment 
accomplishments  that  will  be  of  future 
benefit  to  the  FEGU  Program.  Examples 
are  containment  of  costs  associated  %vith 
processing  claims;  success  at  preventing 
waste,  loss,  unauthorized  use,  or 
misappropriation  of  FEGU  Program 
assets;  and  success  at  limiting  and 
recovering  erroneous  benefit  payments. 

(6)  Independent  Development. 
Consideration  will  be  given  to 
independent  contractor-initiated  efforts, 
such  as  the  development  of  a  unique 
and  enhanced  customer  support  system, 
that  are  of  demonstrated  value  to  the 
FEGU  Program  and  for  which 
developmental  costs  have  not  been 
recovered  directly  or  indirectly  through 


allowable  or  allocable  administrative 
expenses.  This  factor  will  be  used  to 
provide  additional  profit  opportunities 
rased  upon  an  assessment  of  the 
contractor's  investment  and  risk  in 
developing  techniques,  methods, 
practices,  etc.,  having  viability  to  the 
Program  at  la^.  Improvements  and 
innovations  recognized  and  rewarded 
under  any  other  profit  factor  cannot  be 
considered. 

(b)  The  Mreight  ranges  for  each  factor 
to  be  used  in  the  weighted  guidelines 
approach  are  set  forth  below: 


Profft  factor 


I.ConlFBCtorper- 

fonnance 

2.  Contract  ooet 


3.  Federal  sodp- 
economic  pc^ 
grams 

4.  Capital  invest- 


5.  Cost  control 

6.  Independent  de- 
velopment   


Weight 


Oto-^.0005 
•^.000001  to  ♦.00001 

-.00003  to  4.00003 

0  to  4.00001 
-.0002  to  4.0002 

0  to  4.00003 


PART  21 16— TYPES  OF  CONTRACTS 
Subpart  21K.1    Safecling  Contract  Types 

Sk. 

2116.105  Solicitation  provision. 

Subpart  2116.2-:-fixad-Price  Contracts 

2116.270  FEGU  Program  contracts. 
2116.270-1    Contract  clauses. 

AoAority:  5  U.S.C.  8709;  5  U.S.G  8716;  40 
U.S.C  486(c);  48  CFR  1.301. 

Subpart  2116.1— Selecting  Contract 
Typea 

2115.106  SoMcNalien  provision. 
FAR  16.105  has  no  practical 

application  because  the  statutory 
provisions  of  5  U.S.C.  chapter  87 
obviate  the  issuance  of  solicitations. 

Subpart  2116.2— Fixed-Price  Contracta 

2116.270    FEGU  Program  contracts. 

FECnJ  Program  contracts  will  be  fixed 
price  with  limited  cost  redetermination 
plus  fixed  fee.  The  premium  to  the 
contractor  will  be  based  on  an  estimate 
of  benefits  and  administrative  costs, 
plus  the  fixed  service  or  risk  charge,  and 
will  be  determined  annually.  Claims 
costs,  including  benefits  and 
administrative  expenses,  in  excess  of 
premiums  will  be  paid  up  to  the  amount 
in  the  Employees'  Ufe  Insurance  Fund. 
Payment  ror  costs  exceeding  the  amount 
in  the  Fund  are  the  responsibility  of  the 
contractor  and  reinsurers.  The  fee  is 
fixed  at  the  inception  of  each  contract 
year.  The  fee  does  not  vary  with  the 
actual  costs,  but  may  be  adjusted  as  a 
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result  of  changes  in  the  work  to  be 
peFfonned  under  the  contract.  The  fee 
will  be  in  the  form  of  either  a  risk 
charge  or  a  service  charge. 

(a)  ^isk  charge.  The  nsk  charge  will 
be  determined  as  prescribed  in  5  U.S.C. 
8711(d)  and  paragraph  2115.902(a)(2)  of 
this  subchapter.  It  will  consist  of  a 
negotiated  amount  which  will  reflect 
the  risk  assumed  by  the  contractor  and 
the  reinsurers  and  may  be  adjusted  as  a 
result  of  increased  or  decreased  risk 
under  the  contract.  When  the  applicable 
fee  is  a  risk  charge,  no  service  charge 
shall  be  payable  for  the  same  period  of 
time. 

(b)  Service  charge.  The  amoimt  of  the 
service  charge  will  be  determined  using 
a  weighted  guidelines  structured 
approach  in  accordance  with  2115.905 
and  negotiated  with  the  contractor  at  the 
begihning  of  the  contract  term.  When 
the  applicable  fise  is  a  service  charge,  no 
risk  charge  will  be  paid  for  the  same 
portion  of  a  policy  year  in  which  a 
service  charge  is  paid. 

2116.270-1    Contract  dauaee. 

(a)  The  clause  at  2152.216-70  shall  be 
inserted  in  all  FEGLI  Program  contracts 
when  a  risk  charge  is  negotiated. 

(b)  The  clause  at  2152.216-71  shall  be 
inserted  in  all  FEGU  Program  contracts 
when  a  service  charge  is  negotiated. 

SUBCHAPTER  O-80CIOEC0N0MIC 
PROGRAMS 

PART  2122— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQlMSfTIONS 

Subp«t  2122.1— Beaie  Labor  PoNdee. 

2122.170    Contract  clauses. 

Avthotttp  5  U.S.C  8709;  40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2122.1— Basic  Labor  Policiea 

2122.170   Contract  ctauaea. 

The  provisions  at  FAR  sections 
52.222-21.  52.222-22.  52-222.25  are 
implemented  by  changing  the  word 
"offiBror"  to  "Contractor"  and  the  word 
"solidtation"  to  "contract"  wherever 
they  appear  in  the  text  to  reflect  the 
FEGLI  Program's  statutory  exemption 
from  competitive  bidding  (5  U.S.C. 
8709),  which  obviates  the  issuance  of 
solicitations. 

PART  2124-PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  2124.1    Prolacllon  o<  Individual 


Sac 

2124.102    General. 

2124.102-70    Policy. 


Sw. 

2124.104    Contract  clauses. 

2124.104-70    Contract  clause. 

Authority:  5  U.S.C  8716. 40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2124.70— ProtacUon  of 
Individual  Privacy 

2124.102    General. 
2124.102-70    Policy. 

Records  retained  by  FEGU  Program 
contractors  on  Federal  insureds  and 
members  of  their  families  serve  the 
contractore'  own  commercial  function  of 
paying  FEGLI  Program  claims  and  are 
not  maintained  to  accomplish  an  agency 
function  of  0PM.  Consequently,  the 
records  do  not  fall  within  the  provisions 
of  the  Privacy  Act.  Nevertheless,  0PM 
recognizes  the  need  for  the  contractors 
to  keep  certain  records  confidential.  The 
clause  at  2152.224-70  addresses  this 
concern. 

2124.104    Contract  Clauaeo. 

2124.104-70    Contract  etouso. 

The  clause  at  2152.224-70  shall  be 
inserted  in  all  FEGLI  Prc^ram  contracts. 

SUBCHAPTER  E-QENERAL 
CONTRACTWQ  REOUIREiWENTS 

PART  2128— BONDS  AND  INSURANCE 
Subpart  2128.3    Inauranco 

2128.370    Contract  clause. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2128.^— Inauranca 
2128J70   Contract  dauao. 

The  contract  clause  at  FAR  52.228-7 
is  a  mandatory  clause  in  FEGLI  Program 
contracts,  except  paragraph  (d)  is 
modified  as  follows: 

(d)  The  Government's  liability  under 
paragraph  (c)  of  this  clause  is  limited  to 
the  amount  available  in  the  Employee's 
Life  Insurance  Fund.  Nothing  in  this 
contract  shall  be  construed  as  implying 
that  the  Government  will  make 
additional  funds  available  later  or  that 
Congress  will  appropriate  funds  later 
sufBcient  to  meet  deficiencies. 

PART  21 29— TAXES 

Subpart  2129.1— Qonwvl 

Sac 

2129.170  Policy. 

Subpart  2129.3-St8te  and  Local  Taxea 

2129.302    Application  of  State  and  local 

taxes  to  the  Government 
21 29.305    State  and  local  tax  exemptions. 


Subpwt  2128.4-Conlracl  Ctouaaa 
2129.401    Domestic  contracts. 
2129.401-70    FEGLI  Program  Contract 
clauses. 

Authority:  5  U.S.C  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2129.1— Ganaral 
2129.170    PoNcy. 

(a)  OPM  shall  consider  taxes  as  a 
FEGLI  Program  cost  under  2131.205-41. 

(b)  For  purposes  of  the  Umited  cost 
redetermination  of  a  FEGU  Program 
contract,  taxes  are  not  limited  to  those 
in  effect  as  of  the  contract  date,  but  shall 
include  any  taxes  enacted,  modified,  or 
repealed,  by  legislative,  judicial,  or 
administrative  means,  during  the 
contract  year. 

Subpart  2129.3— Stata  and  Local  Taxaa 

2129.302    Application  o(  Stale  and  local 
taxea  to  the  Qovemmant 

(a)  5  U.S.C  8714(c)(1)  prohibits  the 
imposition  of  taxes,  fees,  (v  other 
monetary  payment  on  FEGLI  Program 
premiums  by  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  or  any  political  subdivision  or 
governmental  authority  of  those  entities. 

(b)  Paragraph  (a)  of  this  section  shall 
not  be  construed  to  exempt  the 
contractor  from  the  imposition, 
payment,  or  collection  of  a  tax,  fee,  or 
other  monetary  payment  on  the  net 
income  or  profit  accruing  to  or  realized 
by  it  from  business  conducted  under  the 
FEGU  Program  if  the  tax,  fee,  or 
payment  is  applicable  to  a  broad  range 
of  business  activity. 

2129.305    Stale  and  local  tax  exemptlona. 

(a)  FAR  29.305  is  modified  for  the 
FEGU  Program  by  substituting 
paragraph  (b)  of  this  section  in  the  place 
of  paragraph  (b)  of  FAR  29.305. 

(b)  Furnishing  proof  of  exemption.  If 
a  reasonable  basis  to  sustain  a  claimed 
exemption  exists,  the  seller  will  be 
furnished  evidence  of  exemption  if 
requested  by  the  contractor  and 
approved  by  the  contracting  officer  or  at 
the  discretion  of  the  contracting  officer. 

Subpart  2129.4— Contract  Clauaaa 
2129.401    Domeatic  contracta. 
2129.401-70    FEGU  Program  contract 


The  fixed-price  contract  clauses  in 
FAR  subpart  29.4  are  inappropriate  for 
the  FEGU  Program  because  of  the 
hmited  cost-redetermination  of  FEGU 
Program  contracts.  The  clauses  at  FAR 
52.229-1,  52.229-2,  52.229-3,  and 
52.229-4  shall  not  be  inserted  into 
FEGU  Program  contracts. 
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PART  2181— OONTRACT  COST 
PRINCIPLES  AMD  PROCEDURES 

Subpwt  2131.1— AppUcaWNty 

Sue 

2131.103    Contncts  Kvith  conun«rcial 

organizations. 
2131.109    Advance  Agreements. 

Subpwt  21S1.a— Comraela  WWi 
Commfdal  OrganliiHona 

2131.201    Genanl. 

2131.20a-5  Credits. 

2131.203    Indirect  coats. 

2131. 20S    Selected  costs. 

2131.205-1    Public  relations  and  advertising 

coats. 
2131.205-3 
2131.205-6 

services. 
2131.205-32 
2131.205-38 
2131.205-41 
2131.205-43 


Bm!  debts. 
Compenaatioo  for  personal 


Precontract  costs. 
Selling  coatt. 
Taxaa.  ' 

Trade,  business,  technical  and 
ptofBasiooal  activity  coats. 
2131.205-70    Maior  sidicaotractar  service 

charge. 
21 3 1 .  20S-71    Reinsurer  administrative 

expense  costs.  i 

2131.270    Contract  clausei.     ' 

Autharity:  5  U.S.C  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

SubpMt  2131.1— AppllcabWiy 

2131.103    ConlraelawnhCoinmarelal 
OrgantaaHona. 

The  cxintiacting  officer  shall 
incorpoiate  the  cost  principles  and 
procedures  of  FAR  subpart  31.2  and  this 
part  by  refarenoe  in  all  FEGLI  Program 
contracts  because  of  the  nature  of  a 
fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract. 

2131.1W   Ad¥ance  agreewMiHa. 

FAR  31.109  is  applicable  to  FEGLI 
Program  contracts,  except  that 
precontract  costs  and  nonrectirring  costs 
that  exceed  $25,000  shall  not  be  allowed 
in  the  absence  of  an  advance  agreement. 

Subpart  2131.2— Contracts  WHh 
Commarciai  Organizatlona 

2131.201    QenereL 

2131.201-5    Credlta. 

The  provisions  of  FAR  31.201-5  shall 
apply  to  income,  rebates  and  other 
credits  resulting  from  benefit  payments 
that  include,  but  are  not  limited  to- 
la) Uncashed  and  returned  checks. 

(b)  Refunds  attributable  to  litigation 
with  regard  to  paymmts  of  FEGLI 
Program  life  insurance  monies. 

(c)  Erroneous  benefit  payment, 
refunds,  overpayment,  and  duplicate 
payment  recoveries. 

(d)  Escheatments. 


UMI 


2131.203    lndiraet( 

The  provisions  of  FAR  31.203  apply 
to  the  allocation  of  indirect  costs  by 
meens  of  a  "dividend  or  retention 
formula." 

2131  Jns    ffaiartad  ooela. 

2131.20S-1    PubNcretetlonaand 
adveflielnQ  coats. 

The  provisions  of  FAR  31.20S-1  shall 
be  modified  to  include  the  following: 

(a)  Costs  of  media  messages  are 
allowable  if  approved  by  the  contracting 
officer  and  all  of  the  following  criteria 
are  met: 

(1)  The  primary  objective  of  the 
message  is  to  disseminate  information 
on  general  health  and  fitness  or 
encouraging  healthful  lifestyles; 

(2)  The  costs  of  the  contractor's 
messages  are  allocated  to  all 
tmderwritten  and  non-underwritten 
lines  of  business;  and 

(3)  The  contracting  officer  approves 
the  total  dollar  amount  of  the 
contractor's  messages  to  be  charged  to 
the  FEGU  Program  in  advance  of  the 
policy  year. 

(b)  Costs  of  media  messages  that 
inform  enrollees  about  the  FEGLI 
Program  are  allowable  if  approved  by 
the  contracting  officer. 

(c)  In  those  instances  where 
contracting  officer  approval  of  the  total 
dollar  amount  is  not  solicited  in 
advance,  it  is  incumbent  upon  the 
contractor  to  show  the  contracting 
officer,  for  subsequent  approval,  uat  the 
costs  are  reasonable  and  do  not  imduly 
burden  the  administrative  cost  to  the 
contract. 

(d)  Costs  of  messages  that  are 
intended  to,  or  which  have  the  primary 
effect  of,  calling  favorable  attention  to 
the  contractor  or  subcontractor  for  the 
purpose  of  enhancing  its  overall  image 
or  selling  its  product  or  services  are  not 
allowable. 

2131.205-3    Bad  debt*. 

Erroneous  benefit  payments.  If  the 
contractor  or  OPM  determines  that  a 
FEGLI  Program  benefit  has  been  paid  in 
error  for  any  reason,  the  contractor  shall 
make  a  diligent  effort  to  recover  such 
erroneotis  payment  fiom  the  recipient. 
The  contracting  officer  shall  allow  an 
unrecovered  erroneous  payment  to  be 
charged  to  the  contract  provided  the 
contractor  demonstrates  that  the 
recovery  of  the  erroneous  payment  was 
attempted  in  accordance  with  a  system 
that  is  approved  under  2146.270(b)  and 
that  either  a  diligent  effort  was  made  to 
recover  the  erroneous  overpayment  or  it 
would  not  be  cost  effective  to  recover 
the  erroneous  overpayment.  The 
contractor's  compliance  with  a  system 


that  is  approved  tmder  2146.270(b)  will 
be  deemsKl  to  be  a  diligent  effort  to 
recovOT  the  erroneous  overpayment. 

21S1.ao»-C   Compenaation  for  personal 


FAR  31.205-6  is  supplemented  as 
follows:  Ovartiine  on  a  FEGU  Program 
contract  normally  would  meet  the 
conditions  specified  in  FAR  22.103. 
Advance  approval  of  the  contracting 
officer  is  not  required  for  overtime, 
extra-pay  shifts,  and  multi-shifts. 

21SU06-38    Praoontrad  ooata. 

Precontract  costs  shall  be  allowable  in 
accordance  with  FAR  Part  31,  but 
precontract  costs  that  exceed  $25,000 
shall  not  be  allowable  except  to  the 
extent  allowable  under  an  advance 
agreement  negotiated  in  accordance 
with  2131.109. 


2131.206-36 

Selling  costs  are  not  allowable  costs  to 
FEGLI  contracts  except  to  the  extent  that 
they  are  attributable  to  conducting 
contract  negotiations  with  the 
Govemmoit  and  for  liaison  activities 
involving  ongoing  contract 
administration,  including  the  conduct  of 
informational  and  enrollment  activities 
as  directed  by  the  contracting  officer. 


2131J06-41    Ts 

(a)  FAR  31.205-41,  as  modified  in 
paragraphs  (b)  through  (e),  is  appUcable 
to  contracts  in  the  FEGU  Program. 

(b)  As  long  as  5  U.S.C  8714(c)  or 
other  Federal  law  prohibits  the 
imposition  of  taxes,  fees,  or  other 
monetary  payments  on  FEGU  Program 
premiums  by  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  or  any  other  political  subdivision 
or  governmental  authority  of  those 
entities,  payment  of  such  preempted  tax 
is  an  unallowable  expense  under  FAR 
31.20S-^l(b)(3). 

(c)  Paragraph  (b)(1)  of  FAR  31.205-41 
is  not  applicable  to  the  FEGU  Progra£. 

(d)  Notwithstanding  any  other 
provision  in  FAR  31.205-41,  the  portion 
of  the  contractor's  income  or  excess 
profits  taxes  allocated  to  the  FEGU 
Program,  except  those  allocated  to  the 
risk  charge  or  the  service  charge,  are 
allowable  costs  under  the  FEGU 
Program,  including  any  income  or 
excess  profit  taxes  that  arise  fiom  the 
operation  of  this  paragraph.  Income  or 
excess  profits  taxes  allocated  to  the  risk 
charge  or  the  service  charge  are  not 
allowable  costs. 

(e)  Notwithstanding  any  other 
provision  in  FAR  31.205-41,  an  amount 
equal  to  the  "DAC  Tax"  is  an  allowable 
tax  expense  under  FAR  31.205-41. 
"DAC  Tax"  means  an  amount  equal  to: 
(1)  the  amount  of  the  contractor's 
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Federal,  state,  and  local  incxime  tax 
allocated  to  payments  under  the  FEGLI 
Program,  less  (2)  the  amount  of  the 
contractor's  Federal,  state,  and  local 
income  tax  allocated  to  pa)rment8  under 
the  FEGLI  Program  computed  without 
regard  to  the  operation  of  26  U.S.C  848, 
which  requires  that  certain  policy 
acquisition  expenses  be  capitalized  over 
a  60-  or  120-month  period,  plus  (3)  the 
amount  of  the  increase,  if  any,  in  the 
contractor's  Federal,  state,  and  local 
income  tax  that  results  from  the 
operatim  of  this  section  2131.205-41(e). 

2131.205-43    Trade,  btielnees.  Iwrtwtcal 
and  proleeelenal  activity  eoele. 

(a)  FEGU  Program  contractors  shall 
seek  the  advance  written  approval  of  the 
contracting  officer  for  allowability  of  all 
or  part  of  the  costs  associated  with 
trade,  business,  technical,  and 
professional  activities  when  the 
allocable  costs  of  such  participation  to 
the  FEGU  Program  will  exceed  $2,500 
annually  and  the  contractor  allocates 
more  than  50  percent  of  the  membership 
cost  of  a  trade,  business,  technical,  or 
professional  organization  to  the  FEGU 
Prooam. 

(b)  When  approval  of  costs  for 
membership  in  an  organization  is 
required,  the  contractor  must 
demonstrate  conclusively  that 
membership  in  such  an  organization 
and  participation  in  its  activities  extend 
beyond  the  contractual  relationship 
with  0PM,  have  a  reasonable 
relationship  to  providing  services  to 
FEGU  Program  insureds,  and  that  the 
organization  is  not  engaged  in  activities 
such  as  those  cited  in  FAR  31.205-22 
(lobbying  costs)  for  which  costs  are  not 
allowable. 

2131JKI&-70    Ma|or  subcontractor  aervica 
charge. 

In  a  subcontract  for  eiuoUment  and 
eligibility  determinations, 
administration  of  claims  and  payment  of 
benefits  and  any  other  subcontract  for 
which  prior  approval  is  necessary,  when 
costs  are  determined  on  the  basis  of 
actual  costs  incurred,  any  amount  that 
exceeds  the  allowable  cost  of  a  major 
subcontract  (whether  entitled  service 
charge,  incentive  fee.  profit,  fee, 
surplus,  or  any  other  title)  is  not 
allowable  under  the  contract.  Amounts 
which  exceed  allowable  costs  may  be 
paid  to  a  major  subcontractor  only  from 
the  risk  charge  or  service  charge 
negotiated  between  0PM  and  the 
contractor. 

2131.20S-71    Reinsurer  administrative 
expense  coats. 

A  charge  of  $500  per  policy  year  per 
reinsurer  of  the  FEGU  Program  as  set 
forth  in  the  ccmtract  is  an  Viewable  cost 


when  documented  through  an  internal 
accounting  entry  of  the  contractor  and 
actually  paid.  This  amount  is  deemed  to 
be  sufficient  to  reimburse  reinsurers  for 
the  minor  administrative  expenses 
incurred  in  reinsuring  the  FEGU 
Program. 

2131.270   Contract  etaueee. 

The  clause  at  2152.231-70  shall  be 
inserted  in  all  FEGU  Pn^ram  contracts. 


Government,  contractors  may  not  ofEset 
debts  to  the  Fund  by  a  tax  credit  that  is 
solely  a  Government  obligation. 

2132.617    Contract  etauae. 

The  clause  at  FAR  52.232-17  is 
modified  in  FEGU  Program  contracts  to 
exclude  the  parenthetical  phrase  "(net 
of  any  applicable  tax  credit  under  the 
Internal  Revenue  Code  (26  U.S.C 
1481))." 


PART  2132-CONTRACT  FMANCINQ        Subpart  2132.7-Contract  Funding 


Subpart  2132.1-«enaral 
Sw. 

2132.170  Recurring  premium  payments  to 
contractors. 

2132.171  Contract  clause. 

Subpart  2132.6-ContFect  DeMi 

2132.607    Tax  credit. 
2132.617    Contract  clause. 

Subpart  2132.7— Contract  Funding 

2132.770  Insurance  premium  payments  and 
special  contingency  reserve. 

2132.771  Non-commingling  of  FEGU 
Program  funds. 

2132.772  Contract  clause. 

Subpart  2132.8— Aaaignmant  of  Ctalma 

2132.806    Contract  clause. 

Authority:  5  U.S.C  8716: 40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2132.1—General 

21 32.1 70  Recurring  premium  paymente  to 
contractor*. 

0PM  and  the  contractor  will  concur 
on  an  estimate  of  benefits  and 
administrative  costs  plus  the  fixed 
service  or  risk  charge  for  the 
forthcoming  contract  year,  as  specified 
in  the  contract.  The  annual  premium  to 
the  contractor  will  be  determined  based 
on  this  estimate.  The  premium  will  be 
determined  annually  and  will  be 
provided  to  the  contractor  in  12  equal 
monthly  installments  due  on  the  first 
day  of  each  month.  Following  the  close 
of  the  contract  year,  a  reconciliation  of 
premiums,  benefits,  and  other  costs  will 
be  performed  as  a  limited  cost 
redetermination. 

2132.171  Contract  claua*. 

The  clause  at  2152.232-70  shall  be 
inserted  in  all  FEGU  Program  contracts. 

Subpart  2132.6— Contraet  Debts 

2132.607    Tax  credit 

FAR  32.607  has  no  practical 
application  to  FEGU  Program  contracts. 
TTie  statutory  provisions  at  5  U.S.C. 
8707  and  8708  authorize  joint  enroUee 
and  Government  contributions  to  the 
Employees'  Ufe  Insurance  Fund. 
Because  the  Fund  is  comprised  of 
contributions  by  enroUees  as  well  as  the 


2132.770  Insurance  premium  paymente 
and  special  contingency  reserve. 

Insurance  premium  payments  and  a 
special  contingency  reserve  are  made 
available  to  FEGU  Program  contractors 
in  accordance  with  5  U.S.C.  8712  and 
8714. 

2132.771  Non-commingling  of  FEGU 
Program  funde. 

(a)  FEGU  Program  funds  shall  be 
maintained  in  such  a  manner  as  to  be 
separately  identifiable  from  other  assets 
of  the  contractor.  Cash  and  investment 
balances  reported  on  the  FEGU  Program 
Annual  Accounting  Statement  must  be 
supported  by  the  contractor's  books  and 
records. 

(b)  This  requirement  may  be  modified 
by  the  contracting  officer  in  accordance 
with  the  clause  at  2152.232-71  when 
adequate  accounting  and  other  controls 
are  in  effiect.  If  the  requirement  is 
modified,  such  modification  will  remain 
in  effect  until  rescinded  by  OF^. 

2132.772  Contract  dauaa. 

The  clause  at  2152.232-71  shall  be 
inserted  in  all  FEGU  Program  contracts. 

Subpart  2132.8— Asaignment  of  Claims 

2132.806    Contract  deuee. 

The  clause  set  forth  in  2152.232-72 
shall  be  inserted  in  all  FEGU  Program 
contracts. 

PART  2133— PROTESTS.  DISPUTES, 
AND  APPEALS 

Subpart  2133.2— Disputes  and  Appeale 

2133.270    Designation  of  Board  of  Contract 
Appeals. 

Authority:  5  U.S.C.  8716;  40  U.S.C  486(c); 
48  CFR  1.301. 

Subpart  2133.2— Disputes  and  Appeals 

21 33.270    Designation  of  Board  of  Contract 
Appeaia. 

The  Armed  Services  Board  of  Contract 
Appeals  (ASBCA)  serves  as  the  board  of 
contract  appeals  for  the  FEGU  Program. 
The  rules  of  procedure  followed  in  a 
dispute  shall  be  those  prescribed  by  the 
ASBCA. 
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SUBCHAPTER  F-«PECIAL  CATEGORIES 
OFCONTRACTMQ 

PART  2137— SERVICE  CONTRACTING 
Subpart  2137.1— Sarvloa  Confracto 


Sw. 

2137.102    PDliqr. 

2137.110    Contract  clause. 

AodMrilr-  5  U.S.C  8716;  40  U.S.Q  486(c); 
48  CFR  1.301. 

Subpwt  2137.1— Swvlc*  ConlrM:ta— 
Ganaral 

2137.102    Peiiey.  ' 

(a)  The  services  under  this  contract 
are  of  vital  interest  to  the  Government 
and  miist  be  continued  without 
interruption  in  the  event  the  contract  is 
terminated. 

(b)  The  contractor  shall  be  reimbursed 
for  all  reasonable  phase-in  and  phase- 
out  costs  (i.e.,  costs  incurred  within  the 
agreed  upon  period  after  contract 
termination  that  result  froniphase-in 
and  phase-out  operations).  The 
contractor  also  shall  receive  a  risk  or 
service  charge  for  the  full  period  after 
contract  termination  during  which 
services  are  ccmtinued,  not  to  exceed  a 
pro  rata  portion  of  the  risk  or  service 
charge  for  the  final  contract  year.  The 
amount  of  risk  or  service  charge  shall  be 
based  upon  the  accurate  and  timely 
processing  of  benefit  claims,  the  volume 
and  validity  of  complaints  received  by 
0PM.  the  timeliness  and  adequacy  of 
reports  on  operations,  and 
respuisiveness  to  0PM  offices, 
enrollees,  beneficiaries,  and  Congress. 

2137.110   CenMetdauae. 

The  clause  at  2152.237-70  shall  be 
inserted  in  all  FEGU  Program  contracts 
in  lieu  of  the  clause  at  52.237-3  that  is 
prescribed  by  FAR  37.110(c). 

SUBCHAPTER  0-CONTRACT 
MANAGEMENT 


PART  2143— CONTRACT 
MODIRCATIONS 

Subpart  2143.1-Gensm 


2143.101 


Definitions. 


UMI 


Subpart  2149.2— Change  Ordeis 

2143.205    Contract  clause.  I 

AndMrity:  5  U.S.C  8716;  40  U.S.C  486(c): 
48  CFR  1.301. 

SubpMt  2143.1— OwMral 

2143.101    DaflnMona. 

The  effective  date  of  a  FEGLI  contract 
modification  is  as  defined  in  FAR 
43.101,  except  to  the  extent  that  the 


definition  conflicts  with  LIFAR 
2101.370. 

Subpart  2143.2— Ctwng*  Ordws 

2143.206    Contract  dauae. 

The  clause  at  2152.243-70  shall  be 
inserted  in  all  FEGLI  Program  contracts 
in  lieu  of  the  clauses  in  FAR  52.243-1 
that  are  prescribed  by  FAR  43.205(a). 

PART  2144— SUBCONTRACTINQ 
POUCIES  AND  PROCEDURES 

Subpart  2144.1— General 

Sac 

2144.102    Policy. 

Subpart  2144.2— Conaeni  to  SubeontraclB 

2144.204    Contract  clause. 

Authority:  5  U.S.C  8716: 40  U.&C  486(c); 
48  CFR  1.301. 

Subpart  2144.1— General 

2144.102    Policy. 

For  all  FEGLI  Program  contracts, 
advance  approval  shall  be  required  on 
subcontracts  or  modifications  to 
subcontracts  when  the  cost  of  that 
portion  of  the  subcontract  that  is 
charged  the  FEGLI  Program  contract 
exceeds  $200,000,  but  only  if  more  than 
25  percent  of  the  subcontract  cost  is 
charged  to  the  FEGLI  Program  contract. 

Subpart  2144.2— Conaant  to 
Subcontracta 


2144.204    Contract! 

The  clause  set  forth  at  2152.244-70 
shall  be  inserted  in  all  FEGLI  Program 
contracts. 

PART  214^-QUALfTY  ASSURANCE 

Subpart  2146.2— Contract  Ouaaty 
Requirements 

Sw:. 

2146.201    General. 

2146.270    FEGU  Program  quality  assurance 

raquiraments. 
2146.270-70    Contract  clause. 

Aolharity:  5  U.S.C  8716: 40  U.S.C  486(c): 
48  CFR  1.301. 

Subpart  2146.2— Contract  Quality 
Raquiramanta 

2146.201    General. 

(a)  This  part  prescribes  policies  and 
procedures  to  ensure  that  services 
acquired  under  the  FEGU  Program 
contract  conform  to  the  contract's 
quality  requirements. 

(b)  OPM  shall  evaluate  the 
contractor's  system  of  internal  controls 
under  the  quality  assiirance  program 
required  by  2146.270  prior  to  each 
contract  year  and  will  acknowledge  in 
writing  whether  or  not  the  system  is 
consistent  with  the  requirements  set 


forth  in  this  Subpart.  After  the  initial 
review,  each  annual  review  may  be 
limited  to  changes  in  the  contractor's 
internal  control  guidelines.  However,  a 
limited  review  does  not  diminish  the 
contractor's  obligation  to  apply  the  full 
internal  control  system. 

2146.270    FEGU  Program  quality 
eeaurance  requirements. 

(a)  The  contractor  shall  develop  and 
apply  a  quality  assurance  program 
spediying  procedures  for  assuring 
contract  quality,  as  directed  by  the 
contracting  officer.  At  a  minimum,  the 
pn^ram  should  include  procedures  to 
address: 

(1)  Accuracy  of  payments  and 
recovery  of  overpayments; 

(2)  Timeliness  of  payments  to 
beneficiaries; 

(3)  Quality  of  services  and 
responsiveness  to  beneficiaries: 

(4)  Quality  of  service  and 
responsiveness  to  OPM;  and 

(5)  Detection  and  recovery  of 
fraudulent  claims. 

(b)  The  contractor  shall  prepare 
overpayment  recovery  guidelines  to 
include  a  system  of  internal  control  for 
approval  annually  by  the  contracting 
officer.  The  contracting  officer  may 
withdraw  such  approval  with  90  days' 
notice  of  prospective  withdrawal. 

(c)  The  contracting  officer  may  order 
the  correction  of  a  deficiency  or  a 
modification  in  the  contractor's  services 
and/or  quality  assurance  program.  The 
contractor  shall  take  the  necessary 
action  promptly  to  implement  the 
contracting  officer's  order.  If  the 
contracting  officer  orders  the  correction 
of  a  deficiency  or  a  modification  of  the 
contractor's  services  and/or  quality 
assurance  program  pursuant  to  this 
paragraph  after  the  contract  year  has 
tiegun,  the  costs  incurred  in  coriecting 
the  deficiency  or  making  the 
modification  will  not  be  considered  to 
the  contractor's  detriment  in  the  cost 
control  factor  of  the  service  charge  (if 
applicable]  for  the  following  contract 
year.  However,  if  there  is  a  deficiency, 
the  deficiency  itself  may  be  taken  into 
consideration. 

2146.270-1    Contract  dauoei 

The  clause  at  2152.246-70  shall  be 
inserted  in  all  FEGLI  Program  contracts. 

PART  2149— TERMINATION  OF 
CONTRACTS 

Sac. 

2149.002    Applicability. 

Subpart  2149.S— Contract  Tamiinatlon 
Claueea 

2149.505    Other  tannination  clauses. 
2149.505-70    FEGLI  Program  cmtract 
termination  clause. 


Federal  Ragbter  /  Vol.  58.  No.  143  /  Wednesday,  July  28.  1993  /  Rules  and  RegulaUom      40381 


Aodioritjr:  5  VSJC  8716: 40  U.S.C  486(c): 
48  CFR  1.301. 

2140.002    Applicability. 

(a)  Termination.  (1)  Tennination  of 
FEGU  Program  contracts  is  controlled 
by  5  U.S.C.  8709(c)  and  this  chapter, 
llie  procedures  for  termination  of 
FEGU  Program  contracts  shall  be  those 
contained  in  FAR  part  49.  For  the 
purpose  of  this  part,  terminate  means  to 
"discontinue"  as  used  in  5  U.S.C 
8709(c). 

(2)  A  life  insurance  contract  entered 
into  by  QPM  may  be  tmminated  by  CH>M 
at  any  time  for  default  by  the  contractor. 
A  life  insurance  contract  entered  into  by 
0PM  may  be  terminated  at  the  end  of 
the  31st  day  after  defeult  for 
nonpayment  by  OPM  [see  2152.232-70, 
Payments]. 

(3)  A  life  insurance  contract  entered 
into  by  OPM  may  be  terminated  for 
convenience  of  the  Government  60  days 
after  the  contractor's  receipt  of  OPM's 
notice  to  terminate. 

(4)  The  contractor  may  terminate  its 
contract  with  OPM  at  the  end  of  any 
policy  year  when  notice  of  intent  to 
terminate  is  given  to  OPM  in  writing  at 
least  60  days  prior  to  the  end  of  the 
policy  year  (i.e.,  no  later  than  July  31). 

(b)  Continuation  of  services.  The 
services  under  this  contract  are  of  vital 
interest  to  the  Government  and  must  be 
continued  without  interruption  in  the 
event  the  contract  is  terminated. 
Consequently,  the  contract  tennination 
procedures  contained  in  this  paragraph 
must  be  used  in  conjunction  with 
2137.102,  2137.110.  and  the  provisions 
of  the  "Continuity  of  Services"  clause  at 
2152.237-70. 

(c)  Settlement.  The  procedures  for 
settlement  of  contracts  after  they  are 
terminated  shall  be  those  contained  in 
FAR  Part  49. 

Subpart  2148.5— Contract  TanninaUon 
Clauaaa 

2149.505    Other  termination  dausae. 

2149.50S-70    FEGU  Program  eontraet 

tafmlnaHon  clauaa. 

The  clause  in  2152.249-70  shall  be 
inserted  in  all  FEGU  Program  contracts. 

SUBCHAPTER  H— ONUSES  AND  FOnMS 

PART  2152-PRECONTRACT 
PROVISIONS  AND  CONTRACT 
CLAUSES 

SfK. 

'i  1 52.070    Applicable  clauses. 


Subpart  2152.2— Text  o(  Provtaiona  and 
Clauaaa 

2152.203-70    MUlaMling.  decepHve.  or 

unhir  advertising. 
2152.209-70    Certification  rsgarding 

debarment,  suspension,  proposed 

debarment  and  other  responsibility 

matters  during  negotiations. 
2152.209-71    Certification  regarding 

debarment,  suspension,  proposed 

debarment  and  other  responsibility 

nutters. 
2152.210-70    Investment  income. 
2152.210-71    Notice  of  significant  events. 
2152.215-70    Contractor  records  retention. 
2152.216-70    Fixed  price  with  limited  cost 

redetermination— risk  charge. 
2152.216-71    Fixed  price  with  limited  cost 

redetermination— service  chaige. 
2152.224-70    Confidentiality  of  records. 
2152.231-70    Accounting  and  allowable 

cost. 
2152.232-70    PaymenU. 
2152.232-71    Non-commingling  of  FEGU 

Program  funds* 
2152.232-72    Approval  for  assignment  of 

claims. 
2152.237-70    Continuity  of  services. 
2152.243-70    Changes. 
2152.244-70    Subcontracts. 
2152.246-70    Quality  assurance 

requirements. 
2152.249-70    Renewal  and  termination. 

Subpart  21 52.»-Provlalon  and  Clauae 
MaSrtai 

2152.370    Use  of  the  matrix. 
Authority:  5  VS.C  8716;  40  U.S.C  486(c). 
48  CFR  1.301. 

2152.070    Applieablaelauaea. 

The  clauses  of  FAR  subpart  52.2 
specified  below  shall  be  applicable  to 
FEGU  Program  contracts.  "Hie  most 
recent  edition  of  the  clause  in  the  FAR 
shall  be  applied  unless  otherwise 
provided  in  the  contract. 

Section  and  Qaose  Title 

52.202-1    Definitions 

52.203-1    Officials  Not  to  Benefit 

52.203-3    Gratuities 

52.203-5    Covenant  Against  Contingent  Fees 

52.203-6    Restrictions  on  Subcontractor 

Sales  to  the  Government 
52.203-7    Anti-Kickback  Procedures 
52.203-9    Requirement  for  Certificate  of 

Procurement  Integrity— Modification 
52.203-10    Price  or  Fee  Adjustment  for 

Illegal  or  Improper  Activity 
52.203-12    Limitation  on  Payments  to 

Influence  Certain  Federal  Transactions 
52.209-6    Protecting  the  Government's 

Interest  When  Subcontracting  With 

Contractors  Debaired,  Suspended,  or 

Proposed  for  Debarment 
52.215-1    Examination  of  Records  by 

Comptroller  General 
52.215-2    Audit— Negotiation 
52.215-22    Price  Reduction  for  Defective 

Cost  or  Pricing  Data 
52.215-24    Subcontractor  Cost  or  Pricing 

Data 
52.215-27    Termination  of  Defined  Benefit 

Pension  Plans 


52.215-30    Facilities  CapiUl  Com  of  Money 
52.215-31    Waiver  of  FacillUes  Capital  Coat 

of  Money 
52.215-39    Reversion  or  Adiustment  of 

Plans  far  Postretirement  Benefito  (PRB) 

Other  Than  Pensions 
52.210-^    Utilization  of  Small  BuslnsM 

Concerns  and  Small  Disadvanti^tad 

Business  Concerns 
52.219-13    Utilization  of  Women-OwnMl 

Small  Businesses 
52.220-3    Utilization  of  Labor  Surplus  Araa 

Concerns 
52.222-1    Notice  to  the  Government  of 

Labor  Disputes 
52.222-3    Convict  Ubor 
52.222-4    Contract  Work  Hours  and  Safety 

Standards  Act — Overtime  Compensation- 
General 
52.222-21    Certification  of  NonSegregated 

Facilities 
52.222-22    Previous  Contracts  and 

Compliance  Reports 
52.222-25    Affirmative  Action  Compliance 
52.222-26    Equal  Opportunity 
52.222-28    Equal  Opportunity  Preaward 

Qearance  of  Subcontracts 
52.222-29    Notification  of  Visa  Denial 
52.222-35    Affirmative  Action  for  Special 

Disabled  and  Vietnam  Era  Veterans 
52.222-36    Afilrmative  Action  for 

Handicapped  Workers 
52.222-37    Employment  ReporU  on  Special 

Disabled  Veterans  and  Veterans  of  the 

Vietnam  Era 
52.222-41     Service  Contract  Act  of  1965,  as 

Amended 
52.223-2    Qean  Air  and  Water 
52.223-6    Drug-Free  Workplace 
52.227-1    Authorization  and  Consent 
52.227-2    Notice  and  Assistance 
52.232-9    Limitation  on  Withholding  of 

Payments 
52.232-17:2132.617    Interest 
52.232-23    Assignment  of  Qaims 
52.232-28    Electronic  Funds  Transfsr 

Payment  Method 
52.233-1     Disputes  (Alternate  I) 
52.242-1    Notice  of  Intent  to  Disallow  Costs 
52.242-13    Bankruptcy 
52.244-5    Competition  in  Subcontracting 
52.245-2    Government  Property  (Fixed-Price 

Contracts) 
52.246-4    Inspection  of  Services— Fixed 

Price 
52.246-25    Limitation  of  Liability— Services 
52.247-63    Preference  for  U.S.-Flag  Air 

Carriers 
52.249-2    Termination  for  Convenience  of 

the  Government  (Fixed-Price) 
52.249-8    Default  (Fixed  Price  Supply  and 

Service) 
52.251-1    Government  Supply  Sources 
52.252-4    Alterations  in  Contract 
52.252-6    Authorized  Deviations  in  Qauses 

Subpart  21 52.2— Text  of  Provtolona  and 
Clauaaa 

2152.203-70    Misleading,  deceptive,  or 
unfair  advertising 

As  prescribed  in  2103.571,  insert  the 
following  clause: 


^ 
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UMI 


MSLEAOWO.  DECEPTIVE.  OR  UNFAIR 
AOVERTISINO  (OCT  1993)         \ 

The  Gontnctor  agrees  th«t  any  advertising 
^material  iuthorized  and  released  by  the 
Contracted  which  mentions  the  FEGLI 
Program  shall  be  truthful  and  not  misleading, 
and  shall  present  an  accurate  statement  of 
FEGU  Prc^ram  benefits.  The  Contractor  is 
prohibited  from  making  incomplete, 
incorrect  comparisons  or  using  disparaging 
or  minimizing  techniques  to  compare  its 
other  products  or  services  to  the  benefits  of 
the  FSGU  Program.  The  Contractor  agrees  to 
use  its  ^est  efforts  to  assure  that  its  agents  are 
aware  of  and  abide  by  this  provision. 

The  Contractor  agrees  to  inonporate  this 
clause  in  all  subcontracts  as  defined  at  LIFAR 
2102.101.  I 

(EndofQause) 

21S2.20»-70    CwtHteadon  regarding 
itobaniMntt  mm  pension,  propoeed 
dabarment  and  other  rMponoiWIity  OMtlar* 
during  negotiations. 

As  prescribed  in  2109.409(a),  the 
contracting  officer  may  require  a 
potential  contractor  to  provide  the 
following  certification:  > 

CERTIFICATION  REGAROINQ 
DEBARMENT,  SUSPENSION,  PROPOSED 
DEBARMENT.  AND  OTHER 
RESPONSIBIUTY  MATTERS  (OCT  1993) 

(aMi)  The  undersigned  certifies,  to  the  best 
of  its  Icnowledge  and  belief,  that— 

(i)  The  undersigned  and/or  any  of  its 
Principals — 

(A)Are(    )  are  not  (    )  presently  dbbarred, 
suspended,  proposed  for  debarment,  or 
declared  ineligible  for  the  award  of  contracts 
by  any  Federal  agency; 

(B)  Have  (    )  have  not  (    ),  within  a  3-year 
period  preceding  this  certification,  been 
convicted  of  or  had  a  civil  judgment  rendered 
against  them  for:  Commission  of  fraud  or  a 
criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  state,  or  local) 
contract  or  subcontract;  violation  of  Federal 
or  state  antitrust  statutes  relating  to  the 
submission  of  offers;  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 
and 

(C)  Are  (    )  are  not  (    )  presently  indicted 
for.  or  otherwise  qiminally  or  civilly  charged 
by  a  governmental  entity  with,  commission 
of  any  of  the  offenses  enumerated  in 
subdivision  (a)(2)  of  this  clause. 

(ii)  The  undersigned  has  (    )  has  not  (    ), 
within  a  3-year  period  preceding  this 
certification,  had  one  or  more  contracts 
terminated  for  default  by  any  Federal  agency. 

(2)  "Principals,"  for  the  purposes  of  this 
certification,  means  officers;  directors; 
owners;  partners;  and  persons  having 
primary  management  or  supervisory 
responsibilities  within  a  business  entity  (e.g., 
general  manager;  plant  manager,  head  of  a 
subsidiary,  division,  or  business  segment, 
and  sinultf  poaitions). 

This  certification  concerns  a  matter  within 
the  jurisdictioo  of  an  agency  of  the  United 
States  and  the  making  of  a  blse,  fictitious,  or 


fraudulent  certification  may  render  the 
undersigned  subject  to  prosecution  under 
section  1001,  title  18.  United  States  Code. 

(b)  The  undersigned  shall  provide 
immediate  written  notice  to  the  Contracting 
Officer  if,  at  any  time  prior  to  the  contract 
award,  the  underaigned  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circimistances. 

(c)  A  certification  that  any  of  the  actions 
mentioned  in  paragraph  (a)  of  this  provision 
exists  will  not  necessarily  result  in  the 
withholding  of  an  award  under  a  contract 
under  the  FEGU  Program.  However,  the 
certification,  or  the  undersigned's  failure  to 
provide  such  additional  information  as 
requested  by  the  Contracting  Officer  will  be 
considered  in  connection  with  a 
determination  of  the  undersigned's 
responsibility  under  UFAR  subpart  2109.70, 
Minimum  Standards  for  FEGLI  Program 
Contractors. 

(d)  Nothing  contained  in  this  certification 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  ordrf  to  render,  in 
good  faith,  the  certification  required  by 
paragraph  (a).  The  knowledge  and 
information  of  the  undersigned  is  not 
required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the 
ordinary  course  of  business  dealings. 

(o)  The  certification  in  (a)  is  a  material 
representation  of  fact  upon  which  reliance  is 
placed  during  negotiation  of  a  FEGU 
Program  contract.  If  it  is  later  determined  that 
the  undersigned  knowingly  rendered  an 
erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Government,  the 
Contracting  Officer  may  terminate  the 
contract  resulting  from  this  certification  for 
default. 


(Name  of  Company) 
By: 


(Signature) 


(Name  and  Title  of  Signatory) 
Date  signed: 


(End  of  Certificate) 

2152.209-71    Certlficstion  regarding 
debarment,  suspension,  proposed 
debsrment,  snd  other  reeponalbility 
matters. 

As  prescribed  in  2109.409(b).  insert 
the  following  clause: 

CERTIFICATION  BY  FEGU  PROGRAM 
CONTRACTOR  REGARDING  DEBARMENT, 
SUSPENSION,  PROPOSED  DEBARMENT, 
AND  OTHER  RESPONSIBIUTY  MATTERS 
(OCT  1993) 

(a)(1)  The  Contractor  certifies,  to  the  best 
of  its  knowledge  and  belief,  that — 

(i)  The  Contractor  and/or  any  of  its 
Principals — 

(A)  Are  (    )  are  not  (    )  presently  debarred, 
suspended,  proposed  for  debarment,  or 
declared  ineligible  for  the  award  of  contracts 
by  any  Federal  agency; 

(B)  Have  (    )  have  not  (    ),  within  a  3-year 
period  preceding  this  certification,  been 
convicted  of  or  bad  a  civil  judgment  rendered 
against  them  for  Commission  of  fraud  or  a 


criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  state,  or  local) 
contract  or  subcontract;  violation  of  Federal 
or  state  antitrust  statutes  relating  to  the 
submission  of  offen;  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
blse  statements,  or  receiving  stolen  property: 
and 

(C)  Are  (    )  are  not  (    )  presently  indicted 
for,  or  otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  with,  commission 
d  any  of  the  offenses  enumerated  in 
subdivision  (a)(2)  of  this  clause. 

(ii)  The  Contractor  has  (    )  has  not  (    ), 
within  a  3-year  period  preceding  this 
certification,  had  one  or  more  contracts 
terminated  for  default  by  any  Federal  agency. 

(2)  "Principals,"  for  the  purposes  of  this 
certification,  means  officera;  directon; 
ownen;  partners;  and  persons  having 
primary  management  or  supervisory 
responsibilities  within  a  business  entity  (e.g, 
general  manager,  plant  manager,  head  of  a 
subsidiary,  division,  or  business  segment, 
and  similar  positions). 

This  certification  concerns  a  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  false,  fictitious,  or 
fraudulent  certification  may  render  the 
Contractor  subject  to  prosecution  under 
section  1001,  title  18,  United  States  Code. 

(b)  The  Contractor  shall  provide  immediate 
written  notice  to  the  Contracting  Officer  if.  at 
any  time,  the  Contractor  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

(c)  A  Contractor's  certification  that  any  of 
the  actions  mentioned  in  the  certification 
exists  will  not  necessarily  result  in 
termination  of  the  contract.  However,  the 
certification,  or  the  Contractor's  failure  to 
provide  such  additional  information  as 
requested  by  the  Contracting  Officer  will  be 
considered  in  connection  with  a 
determination  of  the  Contractor's 
responsibility  under  UFAR  subpart  2109.70, 
Minimum  Standards  for  FEGU  Program 
Contractora. 

(d)  Nothing  contained  in  the  certification 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  order  to  render,  in 
good  feith,  the  certification  required  by  this 
section.  The  knowledge  and  information  of 
the  Contractor  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

(e)  The  certification  in  this  section  is  a 
material  representation  of  bet  upon  which 
reliance  is  placed  by  the  Contracting  Officer 
in  making  this  contract.  If  it  is  later 
determined  that  the  Contractor  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Government,  the  Contracting  Officer  may 
terminate  the  contract  for  default. 

(End  of  Clause) 

2152.210-70    Inveatmeot  Income. 

As  prescribed  in  2110.7004(a),  insert 
the  following  clause: 
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INVESTMENT  INCOME  (OCT  1993) 

(a)  The  Contractor  shall  invest  and  reinvest 
all  FECU  Program  fiinds  on  hand  until 
needed  to  discharge  promptly  the  obligations 
incurred  under  the  contract.  Within  the 
constraints  of  aafety  and  liquidity  of 
investments,  the  Contractor  shall  seek  to 
maximize  investment  income. 

(b)  All  investment  income  earned  on  FEGLI 
Program  funds  shall  be  credited  to  the  FEGU 
Program. 

(c)  When  the  Contracting  Officer  concludes 
that  the  Contractor  failed  to  comply  with 
paragraphs  (a)  or  (b)  of  this  clause,  the 
Contractor  shall  pay  to  the  Office  of 
Personnel  Management  (0PM)  the 
investment  income  that  would  have  been 
earned,  at  the  rate(s)  specifled  in  paragraph 
(d)  of  this  clause,  had  it  not  been  for  the 
Contractor's  noncompliance.  "Failed  to 
comply  with  paragraphs  (a)  or  (b)"  means:  (1) 
Making  any  charges  against  the  contract 
which  are  not  allowable,  allocable,  or 
reasonable;  or  (2)  failing  to  credit  any  income 
due  the  contract  and/or  failing  to  place  funds 
on  hand,  including  premium  payments  and 
payments  from  0PM  not  needed  to  discharge 
promptly  the  obligations  incurred  under  the 
contract,  tax  refunds,  credits,  deposits, 
investment  income  earned,  uncashed  checks, 
or  other  amounts  owed  0PM  in  income- 
producing  investments  and  accounts. 

(d)(1)  Investment  income  lost  as  a  result  of 
unallowable,  unallocable,  or  unreasonable 
charges  against  the  contract  shall  be  paid 
from  the  1st  day  of  the  contract  term 
following  the  contract  term  in  which  the 
unallowable  charge  was  made  and  shall  end 
on  the  earlier  of:  (i)  The  date  the  amounts  are 
returned  to  OPM;  (ii)  the  date  specified  by 
the  Contracting  Officer;  or.  (iii)  the  dale  of 
the  Contracting  Officer's  Final  Decision. 

(2)  Investment  income  lost  as  a  result  of 
failure  to  credit  income  due  the  contract  or 
failure  to  place  funds  on  hand  in  income- 
producing  investments  and  accounts  shall  be 
paid  from  the  date  the  funds  should  have 
been  invested  or  appropriate  income  was  not 
credited  and  shall  end  on  the  earlier  of:  (i) 
The  date  the  amounts  are  returned  to  OPM; 
(ii)  the  date  specified  by  the  Contracting 
Officer;  or.  (iii)  the  date  of  the  Contracting 
Officer's  Pinal  Decision. 

(3)  The  Contractor  shall  credit  to  the  FEGLI 
Program  income  that  is  due  in  accordance 
with  this  clause.  All  amounts  payable  shall 
bear  lost  investment  income  compounded 
semiannually  at  the  rate  established  by  the 
Secretary  of  the  Treasury  as  provided  in 
section  12  of  the  Contract  Disputes  Act  of 
1978  (Pub.  L  95-563).  during  the  periods 
specified  in  paragraphs  (d)(1)  and  (d)(2). 

(4)  All  amounts  due  and  unpaid  after  the 
periods  specified  in  paragraphs  (d)(1)  and 
(d)(2)  shall  bear  simple  interest  at  the  rate 
applicable  for  each  6-month  period  as  fixed 
by  the  Secretary  of  the  Treasury  until  the 
amount  is  paid  [see  FAR  32.614-1). 

(End  of  Clause) 

2152.210-71    Notice  of  slgnHfcantvvwits. 

As  pFescribed  in  2110.7004(b).  insert 
the  follomng  clause: 


NOTICE  OF  SIGNIFICANT  EVENTS  (OCT 
1993) 

(a)  The  Contractor  agrees  to  notify  OPM  of 
any  significant  event  within  10  working  days 
after  the  Contractor  becomes  aware  of  it.  As 
used  in  this  section,  a  "significant  event"  is 
any  occurrence  of  anticipated  occurrence  that 
might  reasonably  be  expected  to  have  a 
material  effect  upon  the  Contractor's  ability 
to  meet  its  obligations  under  this  contract, 
including,  but  not  limited  to.  any  of  the 
following: 

(1)  Disposal  of  25  percent  or  more  of  the 
Contractor's  assets  within  a  six-month 
period; 

^  (2)  Termination  or  modification  of  any 
contract  or  subcontract  if  such  termination  or 
modification  might  have  a  material  effect  on 
the  Contractor's  obligations  imder  this 
contract; 

(3)  Loss  of  20  percent  or  more  of  FEGLI 
Program  reinsurers  in  a  policy  year; 

(4)  The  imposition  of,  or  notice  of  the 
Intent  to  impose,  a  receivership, 
conservatorship,  or  special  regulatory 
monitoring; 

(5)  The  withdrawal  of,  or  notice  of  intent 
to  withdraw,  by  any  State,  its  license  to  do 
business  or  any  other  change  of  status  under 
Federal  or  State  law; 

(6)  The  Contractor's  default  on  a  loan  or 
other  financial  obligation; 

(7)  Any  actual  or  potential  labor  dispute 
that  delays  or  threatens  to  delay  timely 
performance  or  substantially  impairs  the 
functioning  of  the  Contractor's  facilities  or 
facilities  used  by  the  Contractor  in  the 
performance  of  the  contract; 

(8)  Any  change  in  its  charter,  constitution. 
or  by-laws  which  affects  any  provision  of  this 
contract  or  the  Contractor's  participation  in 
the  Federal  Employees'  Group  Life  Insurance 
Program; 

(9)  Any  significant  changes  in  policies  and 
procedures  or  interpretations  of  the  contract 
which  would  affect  the  benefits  payable 
under  the  contract  or  the  costs  charged  to  the 
contract; 

(10)  Any  fraud,  embezzlement  or 
misappropriation  of  FEGLI  Program  funds;  or 

(11)  Any  written  exceptions,  reservations 
or  qualifications  expressed  by  the 
independent  accounting  firm  (which  ascribes 
to  the  standards  of  the  American  Institute  of 
Certified  Public  Accountants)  contracted 
with  by  the  Contractor  to  provide  an  opinion 
on  the  annual  accounting  statements  required 
by  OPM  for  the  FEGLI  Program. 

(b)  Upon  learning  of  a  significant  event, 
OPM  may  institute  action,  in  proportion  to 
the  seriousness  of  the  event,  to  protect  the 
interest  of  insureds,  including,  but  not 
limited  to — 

(1)  Directing  the  Contractor  to  take 
corrective  action; 

(2)  Making  a  downward  adjustment  to  the 
weight  in  the  "Contractor  Performance" 
factor  of  the  service  charge;  or. 

(3)  Withholding  payments  of  the  service 
charge. 

(c)  Prior  to  taking  action  as  described  in 
paragraph  (b)  of  this  clause.  OPM -will  notify 
the  Contractor  and  offier  an  opportunity  to 
respond. 

(d)  The  Contractor  agrees  to  insert  this 
clause  in  any  subcontract  or  subcontract 


modification  if  the  amount  of  the  subcontract 
or  modification  that  is  charged  to  the  PEGU 
Program  exceeds  $200,000.  but  only  if  more 
than  25  percent  of  the  sulxxmtract  cost  is 
charged  to  the  FEGU  contract. 
(End  of  Clause) 

2152.21S-70    Contractor  records  rttantion. 

As  prescribed  in  2115.106-270.  insert 
the  following  clause: 

CONTHACTOR  RECORDS  RETENTION 
(OCT  1993) 

Notwithstanding  the  provisions  of  FAR 
52.215-2(d),  "Audit-Negotiation,"  the 
Contractor  will  retain  and  make  available  all 
records  applicable  to  a  contract  term  that 
support  the  annua!  statement  of  operations 
for  a  p)€riod  of  5  years  after  the  end  of  the 
contract  term  to  which  the  records  relate. 
Individual  enrollee  and/or  l)eneficiary  claim 
records  shall  be  maintained  for  10  years  after 
the  end  of  the  policy  year  to  which  the  claim 
records  relate. 

(End  of  Clause) 

2152^16-70    Fixed  pries  wht)  Hmitod  coct 
redetermination— risk  charge. 

As  prescribed  in  2116.270-l(a).  insert 
the  following  clause  when  a  risk  chaT;ge 
is  negotiated: 

FIXED  PRICE  WITH  UMITEO  COST 
REDETERMINATION  PLUS  RXED  FEE 
CONTRACT— RISK  CHARGE  (OCT  1993) 

(a)  This  is  a  fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract,  with 
the  fixed  fee  in  the  form  of  a  risk  charge. 

(b)  OPM  shall  pay  the  Contractor  the  risk 

charge  specified  in  Appendix for  the 

risk  assumed  in  performing  this  contract. 

(End  of  clause) 

21 52.216-71    Fixed  price  with  limited  coet 
redeterminetion— service  charge. 

As  prescribed  in  2n6,270-l(b),  insert 
the  following  clause  when  a  service 
charge  is  negotiated: 

nXEO  PRICE  WTTH  UMITED  COST 
REDETERMINATION  PLUS  RXED  FEE 
CONTRACT— SERVICE  CHARGE  (OCT 
1993) 

(a)  This  is  a  fixed  price  with  limited  cost 
redetermination  plus  fixed  fee  contract,  with 
the  fixed  fee  in  the  form  of  a  service  charge. 

(b)  OPM  shall  pay  the  Contractor  the 
service  chai;ge  specified  in  Appendix 

(End  of  clause) 

2152.224-70    Confidentiality  of  records. 

As  prescribed  in  2124.104-70,  insert 
the  following  clause: 

CONROENTIALITY  OF  RECORDS  (OCT 
1993) 

(a)  The  Contractor  shall  use  the  personal 
data  on  employees  and  annuitants  that  is 
provided  by  agencies  and  OPM,  including 
social  security  numbers,  for  only  those 
routine  uses  stipulated  for  the  data  and 
published  annually  in  the  Federal  Register  as 
a  part  of  OPM's  notice  of  systems  of  records. 

(b)  The  Contractor  shall  also  hold  all 
medical  records,  evidence  of  insurability  for 
insurance  coverage,  designations  of 
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bmafldarie*.  tnounts  of  iasufance,  md 
Infonoation  relating  tlMnto,  of  the  insured 
md  tuuHy  mamben  oonfidenttal  except  far 
diackMure  at  feilowr 

(1)  as  may  be  nasonabiy  necessary  far  the 
aifaninistntion  of  this  cootfct; 

(2)  as  autbcvized  by  th«  insived  or  bis  or 
her  estate; 

(3)  as  necessary  to  pennit  Goremment 
offidals  having  authority  to  investigate  and 
proaacule  allaglMl  civil  or  criminal  actioos: 
and 

(4)  as  necessary  to  audit  the  contract. 
(End  of  Clauae) 

21S2.231-70    Acce«indng«itfa«o«raM» 


UMI 


As  pmcribed  in  2131.270.  insert  the 
following  clause: 

ACCOUNTING  iWO  ALLOWABLE  COST 
(0CT1M3) 

(a)  Annual  Accounting  Statement  (1)  The 
Contractor  shall  prepare  annually  an 
accounting  statement  summarizing  the 
financial  iwulls  of  the  PEGU  Pro-am  far  the 
previous  contract  year.  This  statement  shall 
be  prepared  in  accndance  with  the 
requirements  issued  annually  by  OPM  and 
shall  be  due  to  OPM  in  accordance  with  a 
date  established  by  those  raqulienients. 

(2)  The  Coatractor  shall  have  the  most 
recent  financial  statemaBt  far  fte  FEGU 
PtQgyam  audited  by  an  anmiwting  firm  that 
ascribes  to  the  standards  of  the  American 
Insbtute  of  Certified  Public  Accountants.  The 
report  dnll  be  submitted  to  OPM  along  with 
the  annual  accounting  statement. 

(3)  Based  on  the  results  of  either  the 
independent  audit  or  a  Government  audit, 
the  annual  accounting  statements  for  the 
FEGLI  Program  may  be  (i)  adjusted  by 
amounts  fiMind  not  to  constitute  properly 
allocable  or  allowable  costs;  or  (ii)  adjusted 
for  prior  overpayments  or  undarpayments. 

(b)  Definition  of  costs.  (1)  The  allowable 
costs  chargeable  to  the  contract  for  a  policy 
year  shall  be  the  actual,  necessary, 
reasonable,  and  allocable  amounts  incxirred 
with  proper  {ustification  and  accounting 
support,  delannined  in  accordance  with 
Subpart  31.2  of  the  Federal  Acquisition 
Regulation  (FAR)  and  Subpart  2131.2  of  the 
Federal  Employees  Group  Life  Insurance 
Program  Acquisition  Regulation  (LIFAR) 
applicable  on  October  1  of  each  year,  and  the 
terms  of  this  contract. 

(2)  In  the  absence  of  specific  contract  terms 
to  the  contrary,  contract  costs  shall  be 
classified  in  accordance  with  the  following 
criteria: 

(!)  Benefits.  Claims  costs  consist  of 
payments  made  and  costs  incurred  for  life 
insurance  and  accidental  death  and 
dismemberment  insurance  on  behalf  of 
FEGLI  Program  subscribers,  including 
interest  paid  on  delayed  claims,  less  any 
overpayments  (subject  to  the  terms  of 
2131.205-3),  refunds,  or  other  credits 
received. 

{u)  Administrative  expenaet. 
Administrative  expenses  consist  of  ell 
allocable,  allowable,  and  reasonable  expenses 
incurred  in  the  adjudication  of  baoaficiary 
claims  or  incuned  in  tha  Coolractor's  overall 
operation  of  the  business.  Unlass  otherwise 


provided  bi  the  contract,  PAR,  or  UFAR. 
administrative  expenses  inchide,  but  are  not 
limited  to.  taxes,  insurance  and  reinsurance 
premiums,  the  coat  of  iBv«stigatk»  and 
settlement  of  policy  claims,  the  coat  of 
maintaining  filaa  lagarding  payment  of 
claims,  and  legal  expenaes  inoirred  in  the 
litigation  crfbmefH  payments.  Administrative 
axpensas  axduda  the  expenses  related  to 
inveatmant  income  in  paragraph  (bX2Ktil)  of 
thisdause. 

(iii)  ihvestownt  income.  Investmant  iaoome 
represents  the  amount  earned  by  the 
Contractor  after  deducting  reaaonabla. 
necessary,  and  properly  allocable  investment 
expanses  as  a  result  of  investing  of  FECU  « 
Program  funds.  The  direct  or  aliocable 
indirect  expenses  incurred  with  respect  to 
the  investment  of  Program  fands.  such  as 
brokerage  fees,  are  netted  against  investment 
income  earned  rather  than  as  part  of 
administrativa  expanses. 

(c)  Certification  ofAnmial  Accounting 
Statement.  (1)  The  Contractor  shall  oeit^ 
the  animal  accounting  statement  in  the  farm 
set  forth  in  paragraph  (c)(2)  of  this  clause. 
The  certificate  shall  be  signed  by  the  chief 
executive  officer  for  the  Contrai^ar's  PEGU 
Program  operati<ms  and  the  chief  financial 
officer  for  the  Contractor's  FBGU  Prugiam 
operations  and  shall  be  returned  wMi  the 
annual  accounting  statement. 

(2)  The  ceftification  raquired  shall  be  in 
the  following  farm: 


This  is  to  certify  that  I  have  reviewed  this 
accounting  statement  and.  to  the  best  of  my 
knowledge  and  belief,  attest  that: 

1.  The  statement  was  prepared  in 
conformity  with  the  guidelines  issued  by  flie 
Office  of  Personnel  Management  and  fairly 
presents  the  financial  results  of  diis  policy 
year  in  conformity  with  those  guidelines; 

2.  The  costs  included  in  the  statement  are 
allowable  and  allocable  in  accordance  with 
the  terms  of  the  contract  and  with  the  cost 
principles  of  the  Federal  Employees'  Group 
Life  Insurance  Prugnim  Acquisition 
Regulation  (UFAR)  and  the  Federal 
Acquisition  Regulation  (FAR); 

3.  Income,  overpayments,  refunds,  and 
other  credits  made  or  owed  in  accordance 
with  the  terms  of  the  contract  and  applicable 
cost  princii^es  have  been  included  in  the 
statnnent. 

Contractor  Name: 


(Chief  Executive  Officer  for  FEGU 

Operations) 

Date  sis 


(Chief  Financial  Officer  far  FEGU 

Operations) 

Date  signed: 


(Type  or  print  and  sign) 
(End  of  Certificate) 
(End  of  Clause 

21S2.232-70    Paymanta. 

As  prescribed  in  2132.171,  insert  the 
following  clause: 

Paymanta  (OCT  1993) 

(a)  OPM  will  provide  to  the  Contractor,  in 
fall  aettlement  of  its  obligatioos  under  this 
contract,  subject  to  adju^bnent  based  on 
actual  claims  and  administrative  cost  or  for 


Contractor  fraud,  a  fixed  premium  once  per 
month  on  the  first  businass  day  of  the  month. 
The  pramium  will  be  dataiminad  by  an 
astimale  of  costs  far  the  contract  year  as 

provided  in  Section .  and  will  ba 

redetermined  annually,  in  addition,  an 
annual  reconciliation  of  iHemiuras  and  actual 
coats  will  be  pet  far  mad.  and  additional 
payment  by  OPM  or  reindHiraaoMnt  by  the 
Contractor  will  be  paid  as  nacassary. 

(b)  If  OPM  fails  to  provide  the  premium  in 
full  by  the  due  date,  a  grace  period  of  31  days 
shall  be  granted  to  OI^  far  providing  any 
premium  due,  unless  OPM  has  previously 
given  written  notice  to  the  Conteactor  that  the 
contract  is  to  be  discontinued  on  the 
premium  due  date.  The  contract  shall 
continue  in  force  during  the  grace  period. 

(c)  If  OPM  fails  to  provide  any  premiums 
within  the  grace  period,  the  contract  shall  be 
discontinued  at  the  end  of  the  3l8t  day  of  the 
grace  period,  unless  the  Contractor  and  01^ 
agree  to  continue  the  contract  OPM  shall  be 
liable  to  the  Contractor  far  all  premiums  then 
due  and  unpaid.  If  during  the  grace  period 
OPM  presents  written  notice  to  the 
Contractor  that  the  contract  is  to  be 
discontinued  before  the  expiration  of  the 
grace  period,  the  contract  shall  be 
discontinued  the  later  of  the  date  of  receipt 
of  such  written  notice  by  the  Contractor  or 
the  date  specified  by  OPM  far 
discontinuanoa.  OPM  shall  be  liable  to  the 
Contractor  far  all  premiums  tbmi  due  and 
unpaid. 

(d)  The  specific  pramiua  rates,  charges, 
allowances  and  limitations  applicabia  to  the 
contract  ara  set  forth  in  5  CPR  Parts  870 
throu^  874, 48  CFR  chapter  1,  UFAR.  and 
this  contract 

(e)  In  accordance  with  FAR  52.243-2.  if  a 
change  is  made  to  the  contract  that  increases 
or  decreases  the  cost  of  perfarmanos  of  the 
woric  under  this  contract,  the  Contracting 
Officer  shall  make  an  equitabia  adjustment  to 
the  estimate  on  which  the  monthly  premiums 
we  based. 

(f)  In  the  event  this  contract  is  terminated 
in  accordance  with  UFAR  Part  2149.  the 
special  contingency  reserve  held  by  the 
Contractor  shall  be  available  to  pay  the 
necessary  and  proper  charges  agiainst  this 
contract  after  ofhet  Program  assets  held  by 
the  Contractor  are  exhausted. 

(End  of  Qause) 

2152.232-71    Non-commlnQUng  of  FEGU 
Program  funds. 

As  prescribed  in  2132.772.  insert  the 
following  clause: 

NOM-COMMNGLING  OF  FUNDS  (OCT 
1993) 

(a)  FEGU  Program  funds  shall  be 
maintained  in  such  a  manner  as  to  be 
separately  identifiable  from  other  assets  of 
the  Contractor.  Cash  and  investment  balances 
reported  on  the  FEGU  Program  Annual 
Accounting  Statement  must  be  supported  by 
the  Contractor's  books  and  records. 

(b)  The  Contractor  may  request  a 
modification  of  this  raquiiement  from  the 
Contracting  Officer.  The  modification  shall 
be  requested  in  advance  and  the  Contractor 
shall  demonstrate  that  aomunting  techniques 
have  been  established  that  will  clearly 


Federal  Register  /  Vol.  58.  Na  143  /  Wednesday.  July  28.  1993  /  Rules  and  Regulatioiis      40385 


measun  FBGU  Program  cash  and  investment 
income  (Le.,  nibsidiaiy  ledgers). 
Reconciliationt  between  amounts  reported 
and  actual  amcmnts  shoMm  in  accounting 
rec(»ds  shall  be  provided  as  supporting 
schedules  to  the  Annual  Accounting 
Statements. 
(End  of  Clause) 

21S2.232-72    Approval  for  aMlgnmMtt  of 


As  prescribed  in  2132.806,  insert  the 
following  clause: 

APPROVAL  FOR  ASSIGNMENT  OF  CLAIMS 
(0CT1M3) 

(a)  The  Contractor  shall  not  make  any 
assignment  of  FEGLI  Program  funds  under 
the  Assignment  of  Claims  Act  without  the 
prior  written  approval  of  the  Contracting 
Officer. 

(b)  Unless  a  dififerent  period  is  specified  in 
the  Contracting  Officer's  written  approval,  an 
assignment  of  FEGU  Program  funds  shall  be 
in  force  only  for  a  period  of  1  year  from  the 
date  of  the  Contracting  Officer's  approval. 
However,  assignments  may  be  renewed  upon 
their  expiration. 

(End  of  Clause) 

2152.237-70   Continuity  of  Servioea. 

As  prescribed  in  2137.110,  insert  the 
following  clause: 

CONTINUITY  OF  SERVICE  (OCT  1 993) 

(a)  The  Contractor  recognizes  that  the 
services  under  this  contract  are  vital  to  the 
Government  and  must  be  continued  without 
interruption  and  that,  upon  contract 
expiration  at  termination,  including 
termination  by  the  Contractor,  a  successor, 
either  the  Government  or  another  contractor, 
may  continue  them.  The  Contractor  agrees  to 
(1)  fiiniish  phase-in  training  and  (2)  exercise 
its  best  efforts  and  cooperation  to  effect  an 
orderly  and  efiRdent  transition  to  a  successor. 

(b)  The  Contractor  shall,  upon  the 
Contracting  Officer's  written  notice,  (1) 
furnish  phase-in  and  phase-out  services  for 
up  to  10  months  after  this  contract  expires 
and  (2)  negotiate  in  good  faith  a  plan  with 
a  successor  to  determine  the  nat\ire  and 
extent  of  phase-in  and  phase-out  services 
requiivd.  The  plan  shall  specify  a  training 
program  and  a  date  for  transferring 
responsibilities  for  each  division  of  work 
described  in  the  plan,  and  shall  be  subject  to 
the  Contracting  Officer's  approval.  The 
Contractor  shall  provide  sufficient 
experienced  personnel  during  the  phase-in 
and  phaseout  period  to  ensure  that  the 
services  called  for  by  this  contract  are 
maintained  at  the  required  level  of 
proficiency. 

(c)  The  Contractor  shall  allow  as  many 
personnel  as  practicable  to  remain  on  the  job 
to  help  the  successor  maintain  the  continuity 
and  consistency  of  the  services  required  by 
this  contract  The  Contractor  also  shall 
disclose  nacaasary  personnel  records  and 
allow  the  successor  to  conduct  onsite 
interviews  with  these  employees.  If  selected 
employees  an  agreeable  to  the  change,  tiie 
Contractor  shall  release  them  at  a  mutually 
agreeable  data  and  negotiate  transfer  of  their 
earned  fringe  benefits  to  the  successor. 


(d)  The  Contractor  shall  be  reimbursAi  for 
all  reasonable  phase-in,  phase-out  cosU  (i.e., 
costs  incurred  within  the  agreed  period  after 
contract  termination  that  result  from  phase- 
in  and  phase-out  operations)  and  a  risk  or 
service  charge  not  to  exceed  a  pro  rata 
portion  of  the  risk  or  service  charge  under 
Uiis  contract.  The  amount  of  profit  shall  be 
based  upon  the  accurate  and  timely 
processing  of  benefit  claims,  the  volume  and 
validity  of  complaints  received  by  0PM,  tiie 
timeliness  and  adequacy  of  reports  on 
Derations,  and  responsiveness  to  0PM 
offices,  enrollees,  beneficiaries,  and 
Congress.  In  setting  the  final  profit  figure, 
obstacles  overcome  by  the  Contractor  during 
the  phase-in  and  phase-out  period  will  be 
taken  into  consideration. 

(EndofQause) 

2152.243-70    Changoa. 

As  prescribed  in  2143.205.  insert  the 
following  clause: 

CHANGES  (OCT  1993) 

(a)  Except  as  provided  in  paragraph  (f)  of 
this  clause,  the  Contracting  Officer  may  at 
any  time,  by  %vritten  order,  and  without 
notice  to  the  sureties,  if  any,  make  changes 
within  the  general  scope  of  this  contract  in 
any  one  or  more  of  the  following: 

(1)  Description  of  services  to  be  performed. 

(2)  Time  of  performance  (i.e.:  hours  of  the 
day,  days  of  the  week,  etc). 

(3)  Place  of  performance  of  the  services. 

(b)  If  any  such  change  causes  an  increase 
or  decrease  in  the  cost  of,  or  the  time 
required  for,  perfonnance  of  any  part  of  the 
work  under  this  contract,  or  the  Contractor's 
liability  under  this  contract,  whether  or  not 
changed  by  the  order,  the  Contracting  Officer 
shall  make  an  equitable  adjustment  in  the 
contract  price,  the  delivery  schedule,  or  both, 
and  shall  modify  the  contract 

(c)  The  Contractor  must  assert  its  right  to 
an  adjustment  under  this  clause  with  30  days 
from  the  date  of  receipt  of  the  written  order. 
Howrever.  if  the  Contracting  Officer  decides 
that  the  fects  justify  it,  the  Contracting 
Officer  may  receive  and  act  upon  a  proposal 
submitted  before  final  payment  of  the 
contract 

(d)  If  the  Contractor's  proposal  includes  the 
cost  of  property  made  obsolete  or  excess  by 
the  change,  the  Contracting  Officer  shall  have 
tlie  right  to  prescribe  the  manner  of  the 
disposition  of  the  property. 

(e)  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  under  the  Disputes  clause. 
However,  nothing  in  this  clause  shall  excuse 
the  Contractor  from  proceeding  with  the 
contract  as  changed. 

(f)  The  Contracting  Officer  shall  not  make 
any  changes  pursuant  to  paragraph  (a)  of  this 
clause  to  conform  this  contract  to  any 
amendment  in  the  UFAR  before  the  effective 
date  of  the  amendment  as  provided  for  in 
LIFAR  2101.370. 

(End  of  Clause) 

2152.244-70    SubeontnMta. 

As  prescribed  by  2144.204.  insert  the 
following  clause: 

SUBCONTRACTS  (OCT  1993) 

(a)  The  Contractor  shall  notify  the 
Contracting  Officer  reasonably  in  advance  of 


entering  into  any  subcontract  or  subcontract 
modification,  or  as  otherwise  specified  by 
this  contract,  when  the  cost  of  that  portion 
of  the  subcontract  that  is  charged  the  FBGU 
Program  contract  exceeds  $200,000  and  more 
than  25  percent  of  the  subcontract  cost  it 
charged  to  the  PEGU  Program  contract. 

(b)  The  advance  notification  required  by 
fMregraph  (a)  of  this  clause  shall  include  the 
following  information: 

(1)  A  description  of  the  supplies  or  services 
to  be  subcontracted; 

(2)  Identification  of  the  type  df  subcontract 
to  be  used; 

(3)  Identification  of  the  proposed 
subcontract  and  an  explanation  of  why  and 
how  the  proposed  subcontractor  w%» 
selected,  including  the  competition  obtained; 

(4)  The  proposed  subcontract  price  and  the 
Contractor's  cost  or  price  analysis; 

(5)  The  subcontractor's  current,  complete, 
and  accurate  cost  or  pricing  data  and 
Certificate  of  Current  Cost  or  Pricing  Data,  if 
required  by  othn  contract  provisions. 

(6)  The  subcontractor's  Disclosure 
Statement  or  Certificate  relating  to  Cost 
Accounting  Standards  when  such  data  are 
required  by  other  provisions  of  this  contract: 
and 

(7)  A  negotiation  memorandum 
reflecting — 

(i)  The  princifml  elements  of  the 
subcontract  price  negotiations; 

(ii)  The  nuMt  significant  consideration 
controlling  establishment  of  initial  or  revised 
prices; 

(iii)  The  reason  cost  or  pricing  data  were 
or  were  not  required: 

(iv)  The  extent,  if  any,  to  which  the 
Contractor  did  not  rely  on  the  subcontractor's 
cost  or  pricing  data  in  determining  the  price 
objective  and  in  negotiating  the  final  price; 

(v)  The  extent  to  which  it  was  recognized 
in  the  negotiation  that  the  subcontractor's 
cost  or  pricing  data  were  not  accurate, 
complete,  or  currant;  the  action  talwn  by  the 
Contractor  and  the  subcontractor;  and  the 
effect  of  any  such  defective  data  on  the  total 
price  negotiated; 

(vi)  The  reasons  for  any  significant 
difference  between  the  Contractor's  price 
objective  and  the  price  negotiated;  and 

(vii)  A  complete  explanation  of  the 
incentive  fee  or  profit  plan  when  incentives 
are  used.  The  explanation  shall  identify  each 
critical  performance  element,  management 
decisions  used  to  quantify  each  incentive 
element,  reasons  for  the  incentives,  and  a 
summary  of  all  trade-off  possibilities 
considered. 

(c)  The  Contractor  shall  obtain  the 
Contracting  Officer's  written  consent  before 
placing  any  subcontract  for  which  advance 
notification  is  required  under  paragraph  (a) 
of  this  clause.  However,  the  Contracting 
Officer  may  ratify  in  writing  any  such 
subcontract.  Ratification  shall  constitute  the 
consent  of  the  Contracting  Officer. 

(d)  The  Contracting  Officer  may  waive  the 
requirement  for  advance  notification  and 
consent  required  by  paragraph  (a),  (b),  and  (c) 
of  this  clause  where  the  Contractor  and 
subcontractor  submit  an  application  or 
renewal  as  a  contractor  team  arrangement  as 
defined  in  FAR  subpart  9.6  and— 
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(1)  Th«  Contracting  Offkar  waluated  th« 
amngffmant  dtiring  nogottattoa  of  the 
contract  or  contract  ran«wal:  and 

(2)  Tbe  subcontrfictor's  price  and/or  costs 
were  included  in  the  plan's  rates  that  were 
reviewed  and  approved  by  the  Contracting 
Officer  during  negotiations  of  the  contract  or 
contract  raoewa!. 

(e)  Unless  the  consent  or  approval 
specifically  provides  otherwise,  consent  by 
the  Contracting  Office  to  any  subcontract 
shall  not  constitute  a  detennination  (1)  of  the 
acceptability  of  any  subcontract  terms  or 
conditions;  (2)  of  the  allowability  of  any  cost 
under  this  contract;  or  (3)  to  relieve  the 
Contractor  of  any  responsibility  for 
performing  this  contract 

(f)  No  subcontract  placed  under  this 
contract  shaU  provide  for  payment  on  a  cosl- 
plus-a-percentage-of-cost  basis.  Any  fee 
payable  under  cost  reimbursement  type 
subcontracts  shall  not  exceed  the  faa 
limitations  in  FAR  15.903(d).  Any  profit  or 
fiae  payable  uadar  a  subcootrad  shall  be  in 
acconlanoa  with  the  provisions  of  Saction 
,  Sarvica  Charge. 

(g)  The  Contractor  shall  give  the 
Contracting  Officer  immediate  written  notice 
of  any  action  or  suit  filed  and  prompt  notice 
of  any  claim  made  against  the  Contractor  by 
any  subcontractor  or  vandor  that,  in  the 
opinion  of  the  Contractor,  may  reault  in 
litigation  lalatad  in  any  %iray  to  this  contract 
with  respect  to  which  the  Contractor  may  be 
entitled  to  reimbursement  from  the 
(jovemment. 

(EndofQause)  , 


21S?  »4t  70    QiMBly 


As  presoibed  by  2146.270-1  insert 
the  ftHlowing  clause: 


QUAlfTY  ASSURANCE  F^QUWEIieENTS 
(OCT  1983) 

(a)  The  Contractor  shall  develop  and  apply 
a  quality  asiuranoe  program  as  directed  by 
the  Ccuiiracting  Officer  pursuant  to  LIFAil 
2146.270. 

(b)  The  Contactor  shall  koep  complete 
records  of  its  quality  assurance  procedures 
and  the  results  of  their  implonentation  and 
malie  them  available  to  the  Govermuent 
during  contract  perfannance  and  for  as  long 
aftenwards  as  the  contract  laqulies. 

(c)  The  Contracting  Offkar  cr  his  or  her 
representative  has  the  right  to  inspect  and 
laat  all  services  called  for  by  the  contract,  to 
the  extant  practicable,  at  all  limes  and  places 
during  the  term  of  the  contract  and  far  as 
long  afterward  as  the  contract  raquiim.  The 
Contracting  Officer  or  his  or  her 
representative  shall  pet  farm  any  inspections 
and  tests  in  a  manner  that  will  not  uodoly 
delay  the  work. 

(End  of  Clause) 

2152.240-70    RafwwnlandlarniiMlion. 

As  prascribed  in  2149.505-70,  insert 
the  fculowing  clause: 

RENEWAL  AND  TEftmNATION  <OCT  IMS) 

(a)  This  contract  renews  automaticaily  each 
October  1st.  unless  written  notice  of 
termination  is  given  by  the  Contractor  not 
less  than  60  calendar  days  before  the  renewal 
data. 

(b)  This  contract  may  be  terminated  by 
OPM  at  any  time  for  default  by  the 
Contractor.  This  contract  terminates  at  the 
end  of  the  31st  day  aftw  default  far 
nonpayment  by  the  Government,  unless  the 
Contractor  and  OPM  agree  to  continue  the 
contract 

(c)  This  contract  may  be  terminated  for 
convenience  of  the  Government  60  days  after 


FEGLi  Progfiam  Clause  Matrix 


the  CkjTlTTi -tor's  rereipl  of  OPM's  vrritten 
notice  of  termination. 

(d)  Upon  termination  of  the  contract,  the 
Cnntntrtor  sfrees  to  assist  OPM  with  an 
orderly-  and  efficient  transition  to  a  successor 
in  accordance  with  UFAR  2137.102, 
2137.110,  and  the  provisions  of  the 
"Continuity  of  Services"  clause  at  2152  ?37- 
70. 

fe)  After  receipt  of  a  termination  notice,  the 
prime  Contractor  shall,  unless  directed 
otherwise  by  the  Contracting  OfBcer, 
terminate  all  subcontracts  to  the  extent  that 
they  relate  to  the  performance  of  the  FEGU 
Program  contract.  The  failure  of  the  prime 
Contractor  to  include  an  appropriate 
termination  clause  in  any  subcontract,  or  to 
exercise  the  clause  ri^ts,  shall  not  affad  the 
Contracting  Officer's  right  to  require  the 
termination  of  the  subcontract:  or  increasa 
the  obligation  of  the  Government  beyond 
what  it  would  have  been  if  the  subcontract 
had  contained  an  appropriate  clause. 

(End  of  Clause) 

Suhpait  21S2.J— Praviskai  and 


2152.370    UaeollhetnalrtaL 

(a)  The  matrix  in  this  section  lists  the 
FAR  and  UFAR  clauses  to  be  used  with 
the  PEGU  Program  contract.  The  clauses 
are  to  be  incorporated  in  the  txmtract  in 
full  text. 

(b)  Certain  contract  claiues  are 
mandatory  for  FECLI  Program  contracts. 
Other  clauses  are  to  be  used  oaly  when 
made  applic^le  by  pertinent  sectitHis  of 
the  FAR  or  UFAR.  An  "M"  in  the  "Use 
Status"  column  indicates  that  the  clause 
is  mandatory.  An  "A"  indicates  that  the 
clause  is  to  be  used  only  when  the 
applicable  conditions  are  met. 


Clause  No. 


FAR  52.202-1 
FAR  52503-1 
FAR  52.203-3 
FAR  52.203-6 
FAR52.20»4 
FAR  52.20^-7 
FAR  52.203-0 
FAR  52.203-12 
2152.203-70 
FAR  52200-6 

2152.200-71 

215Z210-70 
2152.210-71 
FAR  52.215-1 
FAR  52-215-2 
FAR  52.215-22 
FAR  52  215-24 
FAR  52.215-27 
FAR  52.215-30 
FAR  52.215-31 
FAR  52.215-30 

215221S-70 
2152216-70 


Text  tafaiance 


FAR  2.2 
FAR  3.10^-2 
FAR  3202 
FAR  3.404<c) 
FAR  3.503-2 
FAR  3.502-3 
FAR  3.104-10(b) 
FAR3J00 
2103.571 
FAR  9.400(b) 

2100.40ea>) 

2110.7004(a) 
2110.7004(b) 
FAR  15.106-1(b) 
FAR  15.106-2(b) 
FAR  15.a04-«(a) 
FAR  15.804-8(c) 
FAR  15.B04-8(a) 
FAR  15.904 
FAR  15.904 
FAR  15.804-6(0 

2115.100-270 
2116270>1(a) 


TMIe 


Definitions 

Officiais  Not  to  Benefit 

Gratuitias  

Covenan  Against  Cortingant  Feea _ ™. 

Restrictions  of  Suboonaactor  Sales  to  tie  Government „ 

Antl-Kidcback  Procedures  ....- _ „ „_ 

Requiramanl  tor  CerMcato  ol  Procwemant  Intogrity— Modificatiofi 

Limitation  on  Paymenls  to  Inliuence  Certain  Federal  Transactions „... 

Misleading,  Deceptive,  or  Unfair  Advailising 

f*iotectlng  ttie  Govammanrs  Interest  Wlien  Subcontracting  Wttti  Contractors  Debarred, 

Suspended,  or  Proposed  for  Debamtant 
Certificaiion  Regarding  Debarment.  Suapension.  Proposed  Debannent.  and  Other  Re- 

sponnbility  Matters. 

hwestment  Irwome  : _ 

Notice  of  Significant  Events 

Examination  of  Flecords  by  Comptrotef  General 

Audit — Negotiation 

Price  Reduction  for  Defective  Cost  or  Pricing 

Subcontractor  Cost  or  Pricing  Data 

Terminatioo  o(  Oefiried  ~ 

Facilltias  Capital  Coet  of  Money 

Waiver  of  Facilities  Capital  Cost  of  Mortey 


Reversion  or  Adjustment  of  Plans  tor  Poet-retirement  Benefts  (PRB)  Other  Than  Petv 


Chaige 


Contractor  Records  Retorsion 
Ftaed  Price  VMh  LMiad  Coit 


Use  status 


M 
M 

M 

M' 

M 

M 

M 

M 

M 

M 

M 

M 
M 
M 
M 
M 
M 
M 
M 
A 
A 


FAR  52215- 
2152215-7C 
2152216-7C 
2152216-71 
FAR  52219- 
FAR  52  219- 
FAR  52.220- 
FAR  52.222- 
FAR  52222- 
FAR  52.222- 
FAR  52.222- 
FAR  52222- 
FAR  52222- 
FAR  52222- 
FAR  52222- 
FAR  52.222- 
FAR  52222- 
FAR  52222- 
FAR  52.222- 
FAR  52.223- 
FAR5222»- 
2152.224-70 
FAR  52.227- 
FAR  52227- 
FAR  52.228- 


2152.231-70 
FAR52232H 
FAR  52232- 


FAR  S2.232-i 
FAR52232-{ 
2152232-70 
2152.232-71 
2152.232-72 
FAR  52233- 
2152.237-70 
FAR  52242- 
FAR  52.242-' 
2152.243-70 
FAR  52.244-1 
2152.244-70 
4FAR  52.245- 
FAR  52.246-< 
FAR  52.246-S 
2152.246-70 
FAR  52.247-e 
FAR  52.249-J 
FAR  52.249-£ 
FAR  52.249-1 
2152.249-70 
FAR  52251-1 
FAR  52.252-4 
FAR  52.252-e 
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SiLUNOCOOtB! 


UMI 


Federal  Bagirtar  /  Vol.  58.  No.  143  /  Wednesday.  July  28.  1993  /  Rules  and  Regulationg      40387 

FEGLI  Program  Clause  Matrix— Continued 


CiMisaNo. 


FAR  52.21  S-39 
2152.215-70 
2152.216-70 
2152.21&-71 
FAR  52.219-8 
FAR  52  21»-13 
FAR  52.220-3 
FAR  52.222-1 
FAR  52.222-3 
FAR  52.222-4 
FAR  52.222-21 
FAR  52.222-22 
FAR  52.222-25 
FAR  52.222-26 
FAR  52.222^8 
FAR  52.222-29 
FAR  52.222-35 
FAR52i!22-36 
FAR  52.222-37 
FAR  52.223-2 
FAR  52.223-6 
2152.224^70 
FAR  52.227-1 
FAR  52.227-2 
FAR  52.226-7 


2152.231-70 
FAR  52.232-0 
FAR  52^32-17 


FAR  52.232-23 
FAR  52.232-28 
2152.232-70 
2152.232-71 
2152.232-72 
FAR  52.233-1 
2152.237-70 
FAR  52.242-1 
FAR  52.242-13 
2152.243-70 
FAR  52.244-6 
2152.244-70 
4FAR52.24&-2 
FAR  52.246-4 
FAR  52.246-25 
2152.246-70 
FAR  52.247-63 
FAR  52.249-2 
FAR  52.249-8 
FAR  52.249-14 
2152.249-70 
FAR  52.251-1 
FAR  52.252-4 
FAR  52.252-6 


■  an  lanianca 


FAR  15.804-«(0 
2115.106-270 
2116.270-1(8) 
2116.270-1(b) 
FAR  19.708(a) 
FAR  19.902 
FAR  21.302(a) 
FAR  22.103-6(a) 
FAR  22.202 
FAR  22.305(a) 
FAR  22.810(a)(1) 
FAR  22.810(a)(2) 
FAR  22.810(d) 
FAR  22.810(a) 
FAR  22.810(0) 
FAR  22.810(h) 
FAR  22.1306(a) 
FAR  22.140e(a) 
FAR  22.1306(b) 
FAR  23.105(b) 
FAR  23.505(c) 
2124.104-70 
FAR  27.201^(8) 
FAR  27.202-2 
FAR  28.31 1-2 
ModWcBBoii: 
2128.370 
2131.270 
FAR  32.111(c)(2) 
FAR  32.617 

ModWcaBuii: 
2132.617 

FAR  32.806(aM1) 

FAR  32.908(d) 

2132.171 

2132.772 

2132.806 

FAR  33.214 

2137.110 

FAR  42.802 

FAR  42.903 

2143.205 

FAR  44.204(a) 

2144.204 

FAR  45.106(b)(1) 

FAR  46.304 

FAR  46.805(a)(4) 

2146.270-1 

FAR  47.405 

FAR  49.502(b)(1) 

FAR  49.504(aK1) 

FAR  49.505(d) 

2149.505-70 

FAR  51.107 

FAR  52.107(d) 

FAR  52.107(f) 


TWa 


Revtrsion  or  Adfustnwnt  of  Plant  for  PoM-raifamvil  Banaflli  (PRB)  Ottwr  Jhm  Pansiont 

Cortraclor  Racofds  Retantion  

Fixad  Prica  WWh  Umitod  Cost  R«latam*wtioo-RM(  Chiiiga'T 

Flxad  Prica  WMh  Umitad  CotX  RadatanMnMion-Sarvica  Charga     

y^^  t  Sr*"  ^"^  Coocaim  and  SmaN  Disadvantagad  Buri^  C<iiii^'ZZ 

IMzMon  of  Woman-Ownad  SmiM  PuiIthmm 

Uttization  of  Labor  Surplus  Araa  Conoams " 

Nofica  to  ttia  Gk>vammant  of  Labor  Dtspulsa " 

Convta!  Labor """"; 

Conjrart  Work  Hours  and  Safsty  Stsndards  Ac>-6warir»"coni^^ 

Cartfficatton  of  NonSagrsgatad  Fadiites 

Pravtous  Contracts  and  CompUanca  Raports 

AffkmaUva  Action  CompNanca 

Equal  Opportunity  „ '"  " ~ 

Equal  Opportunity  Praaward  Ctaaranca  of  Subcontracts  "!.".!!!!!!!!!"" " 

Notlficalton  of  Visa  Danial 

Affinrartiva  Action  for  Spadal  Diaablad  and  ViainHn  Era  vaiianins  ~ 

Afllrmativs  Action  for  Handicappad  Wortcars 

Employnriant  Reports  on  Spadal  Disablad  Vatarww  and  Vatsiiiraof  tia  viai^      

Claan  Air  and  Watar  

Drug-Fraa  Worttplaca 

Confldantlality  of  Racords ....ZZ""".'" • 

AutfKxizabon  and  Consent "* 

NoUca  and  Assistance  „ " 

Insurance— Liability  to  Third  Persons '..'.'.  


Aocouning  and  Allowable  Cost 

Umttation  on  Withholding  of  Paymsnls  (ModMad) 
Interest  


Asslgnmant  of  Claims 

Electronic  Funds  Transfer  Payment  Method 

Payments  _, 

Non^^ommlngllng  of  FEGLI  Progifam  Funds  "ZZZZZZ 

Approval  for  Assignment  of  Claims  ,"" 

Disputes  (Aftemats  1)  

Continuity  of  Sendees 

Notice  of  Intent  to  OisaHow  Costs  .„.. 

Banknjptcy 

Changes— FEGLI  Prognwi  Contract ."!.."!!."!!!!!,"!;."!""" 

Competition  in  Subcoritracting 

Subcontracts  _ "!.""""" 

Goverrwnent  Property  (Rxed-Price  Contracts)  ....!!!!!!!."!!!!!.'!!"'.*! 

Inspection  of  Services— Fixed-Price 

Limitation  of  Liability— Services  !.!"!ZZ 

Quality  Assurance  Requirements  !."."!!..!!..".".".."!!!. 

Preference  for  U.S.-Flag  Air  Carriers  .'"""""""'"Z 

Temilnatlon  for  Convenience  of  the  Govemnwrt  (Fbted  Price) 

Default  (Fixed-Price  Supply  and  Service) 

Excusable  Delays ].""" 

Renewal  and  Termination !Z.."Z.!Z."!. 

Government  Supply  Sources ."!!!."!!!"' 

Alterations  in  Contract .Z.ZZZ 

Authorized  Deviations  in  Clauses 
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IFR  Doc.  93-17980  Piled  7-27-93;  8:45  am] 
SHUNO  COOC  S»S^~«I 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

Defanaa  Federal  Acqulaitlon 
Regulation  Supplement  (DFARS); 
Correction 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  final  regulation. 


SUMMARY:  The  Department  of  Defense 
published  miscellaneous  amendments 
to  acquisition  regulations  on  November 
12. 1992  (57  FR  53596).  The  revision  of 
§  252.223-7005  inadvertently  left  out 
paragraph  (e)  of  the  Hazardous  waste 
liability  clause. 

EFFECTIVE  DATE:  October  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 


I 
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Lucile  Martin  at  (703)  697-7266. 

Ocndia  L.  Naugl*. 

Executive  Editor,  Defense  Acquisition 
fiegulations  Council. 

The  following  correction  is  made  to 
the  rule  published  on  November  12, 
1992: 


1.  On  page  53601,  in  the  third 
column,  section  252.223-7005  is 
corrected  by  adding  paragraph  (e)  to 
read  as  follows: 

1252.223-7005    Hazardeua  wMt*  IMnity. 


(a)  The  Contractor  shall  include  this 
clause,  including  this  paragraph  (e),  in  each 
subcontract  under  which  the  subcontractor 
receives  hazardous  waste  from  a  defense 
tBcility. 
(End  of  clause) 

IFR  Doc.  93-17982  Filed  7-27-93;  8:45  ami 
MLUNQ  COOC  «ie-01-« 


ISS 


This  section  o( 
contains  notice 
issuance  of  rul 
purpose  of  the 
persons  an  opi 
mtemaMngprJ 
rules. 


DEPARTMEI 
Federal  Avie 
14  CFR  Pert 

(Oocl«(No.» 

RIN2120-A08 

Airworthinea 
Protections) 
Category  Air 


19  93 


SUMMARY:  Th 
error  in  the  p: 
Protection  SU 
Category  Airj 
published  on 
(58  FR  38028; 

FOR  FURTHER  I 
Mr.  Michael  I 
Engineer.  Stai 
Aircraft  Certil 
Airplane  Dire 
Administratic 
Kansas  City, ) 
(816)  426-58e 


IFR  Doc  93-1 7i 
BILUNQ  CODE  4»1I 

14  CFR  Part  3 
(DociMt  No.  99- 


UMI 


AGENCY:  Fedei 
Administratio; 
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Proposed  Rules 


This  sactton  of  Ihc  FEDERAL  REGISTER 
contains  notfcM  to  tw  puMc  of  Vte  proposed 
issuanca  of  rulM  and  ragufations.  The 
purpose  of  thasa  nottcas  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  PmI  23 

[Doclcel  No.  27344;  Notiea  No.  9>-101 

RIN  212fr-AOa7 

AirworthinoM  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanas:  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTK>N:  Notice  of  proposed  rulemaking: 
correction. 

SUIMMARY:  This  document  correcU  an 
error  in  the  proposed  rule  on  "Occupant 
Protection  Sudanis  for  Commuter 
Category  Airplanes",  which  was 
published  on  Wednesday,  July  14. 1993 
(58  FR  38028). 

FOR  FURTICR  MFORMATION  CONTACT: 
Mr.  Michael  Downs.  Aerospace 
Engineer,  Standards  Office  (ACE-112), 
Aircraft  Certification  Service,  Small 
Airplane  Directorate,  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missoiiri  64106,  telephone 
(816)  426-5866. 

8Uf>PLEMENTARY  MFORIIATION:  FR  Doc. 
93-1665  which  was  published  on  July 
14. 1993  (58  FR  38028).  in  the  Heading. 
Notice  No.  93-71  should  read  Notice 
No.  93-10. 
Debbk  Swank, 

Progrom  Management  Staff.  Office  of  Chief 
Counsel. 

[FR  Doc  93-17973  Filed  7-27-93;  8:4S  ami 
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14  CFR  Part  39 

(DoclMt  No.  93-CE-22-AO] 

Airworthiness  Dirsctivas:  Beech 
Aircraft  Corp.  33  and  36  Series 
Airpianea 

AGENCY:  Federal  Aviation 
Administration.  IXDT. 


Federal 

Vol.  58.  No.  143 
Wednesday,  July  28.  1993 


ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 


SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
:    required  repetitively  inspecting  the 
rudder  spar  on  certain  Beech  Aircraft 
Corporation  (Beech)  33  and  36  series 
airplanes,  and  repairing  any  cracks 
found:  would  have  provided  the  option 
of  modifying  the  rudder  spar  as 
terminating  action  for  the  repetitive 
inspections:  and  would  have 
superseded  AD  92-15-06.  Based  on 
comments  received  on  this  previous 
proposal  and  examination  of  all 
available  information,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  the  document  should 
be  revised  to  propose  an  additional 
procedure  for  a  modification  of  a  rudder 
found  cracked  in  the  area  of  the  center 
hinge.  The  proposed  actions  are 
intended  to  prevent  separation  of  the 
rudder  from  the  airplane  caused  by 
cracks  in  the  forward  rudder  spar. 
DATES:  Comments  must  be  received  on 
or  before  October  4, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-22- 
AD.  room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  ins{>ected  at  this  location 
between  8  a.m.  and  4  p.nl.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtaineo  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CfMTACT:  Mr. 

Larry  Engler,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4122;  Facsimile 
(316)  946-4407. 

SUPPt.EMENTARY  INFORMATUN: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All 
communications  received  on  or  befbce 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specificaify  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Aveilability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-22-AD,  room 
1558, 601  E.  12th  Street,  Kansas  Gty. 
Missouri  64106. 

Discunion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD  that  appUes  to  certain  Beech  33 
and  36  series  airplanes  was  pubUshed  in 
the  Federal  Register  on  March  25. 1993 
(58  FR  16137).  The  action  proposed  to 
supersede  AD  92-15-06  with  a  new  AD 
that  would  (1)  retain  the  inspection, 
repair,  and  optional  modification 
requirements  of  AD  92-5-06;  and  (2) 
incorporate  the  option  of  installing  an 
SMP  rudder  middle-hinge  bracket  in 
accordance  with  STC  SA5870NM  as  one 
of  the  modifications  that  would 
terminate  the  need  for  the  repetitive 
inspection  requirement. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  states  that  a  rudder 
middle-hinge  bracket  alone  should  not 
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be  allowed  as  an  inspection-terminating 
modification.  This  commenter  explains 
that  the  middle-hinge  bracket  is 
designed  to  serve  as  a  repair  for  a  rudder 
spar  with  a  crack  in  the  area  of  the 
center  hinge,  and  is  then  installed  in 
conjunction  with  an  upper-hinge 
bracket.  The  FAA  conoirs  that  the 
middle-hinge  bracket  is  only  necessary 
if  a  crack  is  found  at  the  rudder  spar 
center  hinge  area  and  has  revised  the 
proposed  AD  accordingly. 

No  comments  were  received 
concerning  the  FAA's  estimate  of  the 
cost  impact  upon  the  public 

This  additional  requirement  of 
installing  the  upper-hinge  bracket  in 
conjunction  with  the  middle-hinge 
bracket  modification  if  cracks  are  found 
at  the  rudder  spar  center  hinge  area  was 
not  included  in  the  original  proposal. 
Since  it  extends  beyond  the  scope  of 
that  which  was  originally  proposed,  the 
FAA  has  (1)  revised  the  document  to 
add  this  modification  procedure;  and  (2) 
reopened  the  comment  period  to 
provide  additional  time  for  pubUc 
comment. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  33  and  36  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  92- 
15-06  with  a  new  AD  that  would  (1) 
retain  the  inspection,  repair,  and 
optional  modification  requirements  of 
AD  92-15-06;  and  (2)  require  installing 
an  SMP  rudder  spar  middle-hinge 
bracket  in  accordance  with  STC 
SA5870NM  if  cracks  were  found  in  the 
rudder  spar  center  hinge  area  in 
conjunction  with  the  already  required 
upper-hinge  bracket. 

The  FAA  estimates  that  5,900 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  2  workhours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $649,000. 
AD  92-15-06,  which  would  be 
superseded  by  the  proposed  action, 
lequiied  the  same  actions  as  is 
proposed,  except  for  the  addition  of  a 
modification  if  a  crack  was  found  in  the 
rudder  spar  canter  hinge  area.  Since  this 
modification  only  affects  airplanes  with 
a  crack  found  in  the  rudder  spar  center 
hinge  area,  the  FAA  has  no  way  of 
knowing  how  much  of  an  additional 
cost  impact  the  proposed  AD  would 
have  on  U.S.  operators  over  that  which 
is  already  required  by  AD  92-15-06. 

The  regulations  proposed  herein 
would  not  have  suostantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
faderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  IX>T  Regulatory  Policies  and 
Procedures  (44  PR  11034,  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulkority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-15-06,  Amendment 
39-8300  (57  FR29200,  July  1. 1992),  and 
by  adding  the  following  new 
airworthiness  directive: 

■Mch  Aircraft  Corporation:  Dodcet  No.  93- 
CE-22-AD.  Supersedes  AO  92-15-06, 
Amendment  39-3300. 

Applicability:  The  following  Beech  model 
and  serial  numbered  airplanes,  certificated  in 
any  category: 


35-33,  35-A33.  36- 
B33.  35-033,  E33. 
F33.«idQ33. 

35-C33A.  E33A. 

FsaA. 

E33C  and  F33C 


Seifai  Numbers 


CI>-1  through  00- 
1304. 

OE-1  ttVQugh  CE- 

142S. 
CJ-1  ttMough  CJ- 

179. 


Models 

Serial  Numbers 

36andA36 

A36TC  and  B36TO  .... 

E-1  through  E-2518. 
EA-1  through  EA- 
500. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  (compliance  with  superseded 
AD  92-15-06  or  superseded  AD  91-23-07). 

To  prevent  separation  of  the  rudder  from 
the  airplane  caused  by  cracks  in  the  forward 
rudder  spar,  accomplish  the  following: 

(a)  Upon  the  accumulation  of  1,000  hours 
time-in-service  (US)  or  within  the  next  100 
hours  TIS,  whichever  occurs  later,  inspect 
the  forward  rudder  spar  for  cracks  in 
accordance  with  the  instructions  in  Beech 
Service  Bulletin  (SB)  No.  2333,  Revision  1, 
dated  November  1991. 

(b)  if  no  cracks  are  found,  accomplish  one 
of  the  following: 

(1)  Reinspect  the  rudder  forward  spar  for 
cracks  in  accordance  with  the  instructions  in 
Beech  SB  No.  2333,  Revision  1,  dated 
November  1991,  at  intervals  not  to  exceed 
500  hours  TIS  until  either  paragraph  (b)(2), 
(b)(3],  or  (b)(4)  of  this  AD  is  accomplished; 

(2)  Install  Kit  No.  33-6001-1  S  in 
accordance  with  Beech  SB  No.  2333, 
Revision  1,  dated  November  1991; 

(3)  Install  a  Spacecraft  Machine  Products 
(SMP)  reinforcement  bracket  in  accordance 
with  Supplemental  Type  Certificate  (STC) 
SA4899NM;  or 

(4)  Replace  the  rudder  assembly  with 
either  part  number  33-630000-137,  -139, 
-141,  -167.  or  -169.  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333,  Revision  1,  dated  November  1991. 

(c)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following: 

(1)  Replace  the  rudder  assembly  wiSi 
either  part  number  33-630000-137,  -139, 
-141.  -167,  or  -169,  as  applicable,  in 
accordance  with  the  instructions  in  Beech  SB 
No.  2333,  Revision  1,  dated  November  1991; 

(2)  Install  Kit  No.  33-6001-1  S  in 
accordance  with  Beech  SB  No.  2333, 
Revision  1,  dated  November  1991; 

(3)  If  the  cracks  are  only  in  the  area  of  the 
upper  hinge  around  the  rivets  and  festeners 
as  illustrated  in  Figure  1  of  Beech  SB  No. 
2333,  Revision  1,  dated  November  1991,  then 
stop  drill  the  cracks  and  install  an  SMP 
reinforcement  bracket  in  accordance  with 
SA4899NM;  or 

(4)  If  the  cracks  are  only  in  the  area  of  the 
middle  hinge  around  the  rivets  and  fiuteners 
as  illustrated  in  Figure  1  of  Beech  SB  No. 
2333,  Revision  1,  dated  November  1991,  then 
stop  drill  the  cracks,  install  an  SMP  rudder 
spar  middle-hinge  bracket  in  accordance 
with  STC  SA5870NM,  and  install  an  SMP 
reinforcement  bracket  in  accOTdance  with 
SA4899NM. 

(d)  If  a  modification  or  replacement  has 
been  accomplished  in  accordance  with  either 
paragraph  (b)(2),  (bK3).  (bK4).  (cMD.  (c)(2). 
(c)(3),  or  (c)(4)  of  this  AD,  then  no  repetitive 
Inspections  are  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 


AGENCY:  Fe 

Administra 
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(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  WichiU  Aircraft  CertiHcation 
Office.  FAA,  1801  Airport  Road,  Mid- 
Continent  Aiipoit,  Wichita,  Kansas  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Wichita  Aircraft 
Certification  Office. 

(g}  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri. 

(h)  This  amendment  supersedes  AD  92- 
15-06,  Amendment  39-8300. 

Issued  in  Kansas  City,  Missouri,  on  July  21, 
1993. 

Hairy  D.  Ckmenta, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  93-17944  Filed  7-27-93;  8:45  am] 
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14CFRPart39 

[DodtM  Na  93-CE-92-AO] 

Airworthlneaa  DIrectlvea:  Piper  Aircraft 
Corp.  PA31  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemakine 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Ehrective  (AD) 
93-02-13.  which  oirrently  requires 
repetitively  inspecting  the  engine  baffle 
seals  on  Piper  Aircraft  Corporation 
(Piper)  PA-31  series  airplanes,  and,  if 
found  improperly  positioned,  either 
reinforcing  these  seals  or  installing 
thicker  material.  That  AD  also  allows  for 
the  termination  of  the  repetitive 
inspections  if  the  thicker  baffle  seal 
material  is  installed.  The  Federal 
Aviation  Administration  (FAA)  has 
found  that  the  baffle  seal  reinforcement 
is  not  preventing  the  seals  from 
becoming  improperly  positioned,  and 
that  other  baffle  seal  installations  are 
available.  This  action  incorporates  these 
installations  into  the  ciurent  AD,  and 
eliminates  the  baffle  seal  reinforcement. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  improper 
sealing  of  these  seals  to  the  engine 
cowling,  which  could  result  in  high 
engine  operating  temperatures. 


DATES:  Comments  must  be  received  on 
or  before  September  30, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-32- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  and  parts  that 
apply  to  the  proposed  AD  may  be 
obtained  from  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive.  Vero 
Beach.  Florida  32960;  Telephone  (407) 
567-4361;  or  Brown  Aircraft  Supply, 
Inc,  4123  Muncy  Road.  Jacksonville. 
Florida  32207;  Telephone  (904)  396- 
6655,  as  applicable.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
Propulsion  Branch,  Atlanta  Aircraft 
Certification  Office.  1669  Phoenix     * 
Parkway,  suite  210C.  Atlanta.  Georgia 
30349;  Telephone  (404)  991-3810; 
Facsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-32-AD."  The 


postcard  tvill  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  thia 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-32-AD.  room 
1558.  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

DiscuMion 

AD  93-02-13.  Amendment  39-8496 
(58  FR  7737.  February  9, 1993), 
ciurently  requires  repetitively 
inspecting  the  engine  baffle  seals  on 
Piper  Aircraft  Corporation  (Piper)  PA- 
31  series  airplanes,  and.  if  found 
improperly  positioned,  either 
reinforcing  Uie  baffle  seals  or  installing 
thicker  baffle  material.  AD  93-02-13 
also  allows  for  the  termination  of  the 
repetitive  inspections  if  the  thicker 
baffle  seal  material  is  installed.  The 
baffle  seal  reinforcement  is 
accomplished  in  accordance  with  Piper 
Service  Bulletin  No.  693,  dated  July  28, 
1980;  and  the  referenced  baffle  seal 
installation  is  accomplished  in 
accordance  with  Piper  Kit  764  093  as 
referenced  by  Piper  Service  Letter  No. 
875.  dated  May  11. 1981.  AD  93-02-13 
superseded  AD  92-26-02.  Amendment 
39-8429  (57  FR  57096.  December  3. 
1992),  which  superseded  AD  80-20-04. 
Amendment  39-3925  (45  FR  64168, 
September  29. 1980). 

The  FAA's  continuous  review  of  the 
conditions  that  prompted  these  ADi 
related  to  the  Piper  PA-31  series 
airplane  baffle  seals  reveals  that  the 
current  baffle  seal  reinforcement  is  not 
preventing  the  seals  bom  blowing  back 
(becoming  improperly  positioned).  In 
addition,  the  following  baffle  seal 
installations  are  available: 

•  Brown  Aircraft  Supply  Engine  Baffle 
Material,  part  number  (P/N)  BA7164^1  and 
BA71646-2,  temperature  range  -  40  to  300 
degrees  Fahrenheit. 

•  Brown  Aircraft  Supply.  Fiber  Reinforced 
High  Temperature  Silicone  Engine  Baffie 
Material  (red),  P/N  T-95182,  temperature 
range  -  65  to  550  degrees  Fahrenheit;  and 

•  Brown  Aircraft  Supply,  Engine  Baffie 
Material,  P/N  T-8071,  temperature  range 
-  40  to  300  degrees  Fahrenheit. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that:  (1)  The 
current  baffle  seal  reinforcement  is 
ineffective  and  should  be  eliminated;  (2) 
the  referenced  installations  provide  an 
equivalent  level  of  safety  to  that 
installation  specified  in  AD  93-02-13; 
and  (3)  AD  action  should  be  taken  in 
order  to  prevent  improper  sealing  of 
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tbet»  Mslt  ta  tha  eagiBS  cowling,  wUch 
could  ramilt  in  high  ma^^am  opantiog 
temperatiires. 

Sines  an  unsafe  csacUtkni  kaabMn 
JditLfUd  that  is  likely  ta  «dst  or 
davalop  ia  othar  Pipes  PA-31  MiM 
airpIaiMH  of  tb»  sanM  typa  daaiyi,  tka 
propoaad  AD  would  sttpanads  AD  03- 
02r-13  with  a  naw  AD  tbal  we«»td:  (1) 
Retaia  tha  inspaction  and  inatailation 
reqiurements  of  AD  93-03-13;  (2) 
eliminate  the  reinforcement  option;  and 
(3)  incorporate  the  three  additional 
iastaUaboa  optiosa  (lafanacad  aarliar) 
into  the  cunMit  AD.  Th*  Pipar  baflto 
seal  instaUalian  would  coolinua  to  be 
accompliaiMd  ia  accordance  with  Pipar 
Kit  7M  093  a»  refetwioed  by  Pipar 
Service  Latter  No.  075.  dated  May  11. 
1981.  Either  (rf  the  BrawB  Aifcxaft 
Supply  baffle  seal  inateMatioBa  woald 
be  accoaaplishad  in  accordaace  with 
procaduree  included  in  Figure  1  of  the 
propoaad  AD. 

llie  FAA  estimatas  that  2.440 
airplanes  in  the  US,  tag^atry  would  be 
afiiacled  by  the  proposed  AD,  that  it 
would  taka  approximately  1  workbour 
per  airplaaa  to  accomplish  the  proposed 
inspectiozk,  and  that  the  average  labor 
rate  ia  approaumatsly  $SS  an  hour.  Since 
an  Qwnat/operator  who  holds  a  private 
pilot  caitificate  aa  authorized  bv  FAR 
43.7  ia  allowed  to  accoinpUsh  the 
propoaad  inspection,  the  only  coat 
impact  upoB  the  puhlic  would  be  the 
time  it  takaa  to  accompiiah  this 
inspection. 

The  airplane  operator  would  have  the 
option  of  installing  thicker  balTIe  seals 
and  then  etiminating  the  repetitive 
inspectiona.  The  proposed  installation 
would  take  approximately  0  workhoors 
to  accomplish  at  an  average  labor  rate  of 
S55  an  hour.  Piper  parts  cost 
approximately  $1,568,  and  Brown 
Aircraft  Supply  parts  cost 
approximately  ^5.  The  cost  difference 
is  doe  to  the  Piper  parts  consisting  of  a 
kit  that  not  only  includes  the  baffle 
seals,  but  also  new  baffles:  Based  on 
these  figures,  the  cost  impact  upon  any 
U.S.  operator  who  wishes  to  accomplish 
this  baffle  seal  installation  would  be 
$2J0OS  (with  Piper  parts)  per  airplane, 
or  $505  (with  Brown  Airoaft  Supply 
parts)  per  airplane.  The  only  diffisrence 
fwtween  the  proposed  AD  aiui  AD  93- 
02-13,  which  would  be  superseded  by 
the  propoaed  action,  is  the  addition  of 
the  Brourn  Aiccxaft  Sapply  installations. 
These  installations  cast  lass  tban  the 
.other  additions,  so,  if  this  opticHi  is 
accompliabed.  the  proposed  AD  would 
actuaUy  caat  leaa  than  the  current 
inspectianpfarmiaating  modification 
specified  ift  AO  &3-0»-13, 

Tbe  regulations  propoaad  basaiB 
would  not  have  siihataatial  direct  effacts 


on  the  Statea.  on  the  reiatienahip' 
between  the  netiaaal  pMramoieBt  and 
the  States,  or  on  the  distribution  of 
power  and  responsibil&ies  among  the 
various  levels  of  government.  Therafare, 
in  aocordanoe  witii  Executive  Ordto 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federehsm  impHcatfons  to  warrant  the 
preparation  of  a  FederaHsm  Assessment. 

For  the  reasons  discussed  above,  I 
cert^  that  this  action  (1)  is  not  a  "major 
rule"  imder  Execatrve  Order  12291;  f^ 
is  not  a  "significant  rate"  under  DOT 
Regiilatory  Pbliciea  and  Procadttraa  (44 
PR  11034,  February  26, 1979>:  and  f3)  if 
promo^ted,  wiD  not  have  a  stgniftcant 
economic  impact,  positive  or  negatiw, 
on  a  substantial  number  of  small  entities 
undar  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  e^fanietJOiT  prepereo  kh  tnrs 
action  has  been  plecea  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
coBtactinf  the  Rules  Dockat  at  the 
I  provided  under  the  captioa 


List  of  SobJBcte  fa  14  CFR  Part  39 

Air  tianspoftatioa,  Aisciaft.  Aviotioit 
safety.  Safety. 


The  Propoaad, 

Accordingly,  pursuant  ta  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedaral  Aviatiei» 
Administratiea  proposes  to  amend  14 
CFR  omt  39  of  the  Federal  Aviation 
Regnietiofis  as  foDowR 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatbasitr-  4«  U.S.C  App.  13S4ta)t  M21 
and  1423;  4S  U.SX1  t06(g};  and  M  C311 
11.89. 


UMI 


|39i13 

2.  Section  39.13  is  amended  by 
removing  AD  93-02-13,  Amendment 
39-8496  (58  FR  7737.  February  9. 1993J. 
and  by  adding  the  fbllowing  new 

airworthiness  directive; 

Piper  Aircraft  Corporation:  Docket  No.  93- 
CE-32-AD.  SupenedBS  AD  93-02-13, 
Amendment  39-S496. 
Applica&Hity:  Model  PA-31,  PA-31-300, 
anil  PA-31— 325  airplanes  (serial  numbers 
31-2  through  31-«0T2089j.  and  MoM  PA- 
31-350  airplanes  (serial  numiiea  31-500t 
through  31-8052199),  certificated  in  any 
category.  Conipliaiice:  itat^ired  iaitially 
within  the  next  SO  hours  time-in-eervica 
1 1  is;  after  the  affective  date  of  this  AD, 
xuilesa  alreadjr  acoompnsned  (compHance 
with  ADaO-20-0«,  AniendBMBt  39-392S, 
AD  92-2^-Oa,  AawadnoDl  3ft-M2«l  ar  A0> 
93-02-M,  Amaednwnt  3»-«4««).  ami 
thereaitaa  as  indkatsd 


To  prpvanl  tmpcopar  aaallna  af  the  hafBe 
teals  to  the  angiao  canrttag,  which  caukl 
raault  ia  high  aaglae  oyaaatiag  tamparaturas, 
accoropliah  the  JaMowiag; 

(a)  Visually  iaapact  the  aagiBe  baffle  aaals 
tor  proper  poaiMnniag  by  uaJag  a  light  art 
loaidag  in  air  inlets  and  aceeat  ikxus  to 
ensuia  tiMk  farward  seals  sad  towar  aA  seals 
are  all  facing  iDTward  and  not  blowa  badL 

M  If  baffle  seals  are  impmpetly  poaUiooad 
(biawTB  back),  prior  to  ftuthar  flight, 
accomplish  one  of  the  fbllowing: 

(1)  InstaU  thicker  bafila  seals  in  accordance 
with  Piper  Kit  764  093  as  referenced  in  Piper 
Service  Letter  875,  dated  May  11. 1981;  or 

Note  1:  Piper  Kit  764  093  includes  the 
entire  baffle  assembly  coasiatingof  both 
baffles  and  bafOa  seals.  Replacing  the  baffle 
seals  iacluded  in  this  kit  is  the  only 
requirement  a£  paragraph  (bMl)  or  (clUlof 
thisAO. 

U>  Install  baffles  of  one  af  the  lallowiag 
materials  in  accordancs  with  Figure  \  of  this 
AD: 

U>  Bmwn  Airciafl  Supply  Engine  BafBe- 
Material,  part  number  (P/N)  BA7164e-l  and 
BA71646-2,  temperature  range  -40. to  300 
dagrees  Fahrenheit. 

(ii)  Brown  Aircraft  Supply,  Fiber 
Reinforced  High  Temperature  Stileone 
Engine  Baffle  Materiat  (red).  P/M  T-961S2. 
temperature  range  -  65  to  560  degrees 
Fahrenhait;  and 

(iii)  Brown  Aircraft  Supply.  Engtaa  Baflla 
Material,  P/N  T-8071,  temperature  range 
-  40  to  3OT  degrees  Fahrenheit. 

Figure  1 

Brown  Aucraft  SmpptyBt^fl^Sttd 
Installation  Procedures 

t.  rnspect  the  existing  baffle  seats  through 
the  front  of  tfie  cowi  to  ensnre  existing  seiShr 
are  of  sufficient  length  to  provide  at  ImcI  V 
inch  of  contact  with  upper  and  lower  cowls 
when  properly  positioned.  Mark  areas  that 
need  fen^hening.  and  note  the  nrinimtnn 
length  needed  to  meet  requirements. 

2.  Remove  the  cowfs  in  accordance  with 
the  applicable  maintenance  manual.  Remove 
rivets,  wire,  and  screws,  as  appiicabie,  that 
secure  bafOe  seeb  (febric>  ta  the  engine 
baffles  (melail.  Retain  any  metal  strips  that 
are  used  to  secure  seels  to  the  engine  baffles. 

3.  Remove  existing  baffle  seals  and  lay 
against  Brown  Aircraft  Supply  baffle  seal 
material. 

4.  Cut  new  seals  aroiuul  the  layout, 
ensuring  that  seals  are  lengthened  as  noted 
in  procedure  1. 

5.  Reattach  new  seals  to  the  eagine  beffles 
with  the  original  screws,  rivets,  and  wires,  as 
applicable,  or  new  hardware  of  the  same  peai 
Rttaiber. 

Note:  The  front  upper  cowl  baffle  seal  is 
most  critical,  especisJly  at  the  inboard  and 
outboard  conaers.  If  the  old  material  can  be 
removed  Intact,  and  the  curve  can  be 
transferred  to  the  new  flat  material,  then  it 
may  not  be  necessary  to  slit  the  material 
where  it  curves  from  vertical  to  horizontal 
contact  with  tfie  cowl.  If  the  curve  requires 
a  slit  in  the  eiateriaf  aCthe  eomer,  thmr  it  i» 
recommended  diatthe  stf»bettsd  witfety> 
raps  or  sateiy  wiie  to  aasuracaolBct  wflh  the 
cowl  around  tba  I 
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laccordaoce 
cad  in  Piper 


(c)  If  baffle  seaU  are  properly  positioned 
(not  blown  back),  writbin  tbe  next  50  hours 
TIS,  accomplish  one  of  the  following: 

(1)  Reinspect  the  engine  baffle  seals  as 
specified  in  paragraph  (a)  of  this  AD,  and 
continue  to  reinspect  thereafter  at  intervals 
not  to  exceed  50  hours  TIS;  or 

(2)  Install  thicker  baffle  seals  as  specified 
in  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 
This  installation  terminates  the  inspection 
requirements  of  this  AD. 

(d)  The  iiupections  required  by  this  AD 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  PAR  43.7,  and  must  be  entered 
into  the  aircraft  records  sho%ving  compliance 
with  this  AD  in  accordance  with  PAR  43.11. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  w 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safisty  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkiway,  Suite  210C 
Atlanta.  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  PAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(g)  All  persons  afiected  by  this  directive 
may  obtain  the  parts  and  service  instructions 
necessary  to  accomplish  the  required 
installation  firom  the  Piper  Aircraft 
Corporation,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  Brown  Aircraft  Supply,  Inc, 
4123  Muncy  Road,  Jacksonville,  Florida 
32207,  as  applicable.  The  service  instructions 
may  be  examined  at  the  PAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  rxx>m 
1558, 601  B.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

(h)  This  amendment  supersedes  AD  93- 
02-13,  Amendment  39-8496. 

Issued  in  Kansas  Qty,  Missouri,  on  July  20, 
1993. 


BanyD.( 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[PR  Doc.  93-17946  Filed  7-27-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21CFRCh.i 

[Doetol  No.  93I«-017S] 

RIN0905-ADM 

Regulation  of  Dietary  Supplementa; 
Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Advance  notice  of  proposed 
rulemaking;  correction. 


SUHMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  an 
advance  notice  of  proposed  rulemaking 
that  appeared  in  the  Federal  Register  of 
June  18. 1993  (58  FR  33690).  Tbe 
document  announced  that  FDA  is 
reviewing  the  manner  in  which  it 
regulates  dietary  supplements, 
including  products  containing  vitamins. 
minerals,  amino  adds,  herbs,  and  other 
similar  nutritional  substances.  This 
document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Judith  S.  Kraus.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-205-5233. 

In  FR  Doc.  93-14271.  appearing  on 
page  33690,  in  the  Federal  Register  of 
Friday.  June  18. 1993.  the  following 
corrections  are  made: 

1.  On  page  33695.  in  the  2d  column, 
in  the  3d  full  paragraph,  in  line  15,  the 
acronym  "(RDI's)"  is  removed  and  in 
the  3d  column,  in  the  3d  line  firom  the 
top,  the  citation  "(Ref.  3)"  is  removed. 

2.  On  page  33699.  in  the  3d  colunm. 
for  the  fifth  item  in  the  list  of  references, 
the  number  "15"  is  corrected  to  read 
"5". 

Dated:  July  22, 1993. 
Michael  R.  Taylor. 
Deputy  Conunissioner  for  Policy. 
(FR  Doa  93-17922  Filed  7-27-93;  8:45  am) 
■LUNQ  COOC  41«a-tM> 


DEPARTMENT  OF  AGRICULTURE 
Forest  Servloa 
36CFRPwt242 

DEPARTMENT  OF  THE  INTERIOR 
Rah  and  WildlHe  Swvios 
50  CFR  Part  100 

Alaska  Fsdaral  Subsiatenot  Board 
Moating 

agency:  Forest  Service,  USDA:  Fish  and 
Wildlife  Service.  Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  informs  the  public 
that  the  Federal  Subsistence  Board 
(Board)  will  hold  a  public  meeting  on 
August  10. 1993.  The  public  is  invited 
to  attend  and  to  provide  oral  testimony 
before  the  Board. 

DATES:  August  10. 1993. 

ADDRESSES:  Anchorage.  Alaska.  The 
specific  time  and  location  of  the 
meeting  will  be  announced  through  the 
local  media. 

FOR  FURTHER  MFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Aladu  99503;  telephone 
(907)  786-3467.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands  inquires 
may  also  be  directed  to  Norman  Howse. 
Assistant  Director.  Subsistence.  USDA, 
Forest  Service.  Alaska  Region.  P.O.  Box 
21628.  Juneau.  Alaska  99802-1628; 
telephone  (907)  586-8890. 

SUPPtfMENTARY  MFORMATION:  Board 
discussion  during  the  meeting  mil  be 
largely  devoted  to  the  evaluation  and 
analysis  of  three  requests  for 
reconsideration.  These  requests  relate 
respectively  to  subsistence  uses  of 
moose  and  caribou  in  Unit  15. 
subsistence  uses  of  moose  in  Unit  1(B}. 
and  the  subsistence  uses  of  moose  in 
Unit  2S(D)(We8t). 
Ronald  B.  McCoy. 

Interim  Chair,  Federal  Subsistonce  Board. 
(FR  Doc  93-18025  Piled  7-27-93;  8:45  am] 
MXMe  OOOe  S«1»-1t-li;  4S1»aB-ll 
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AGENCY 
40CFIIP«t180 
P)PR-300M1;  FBI  WM  If 


EltMnol  and  ElhwiyI  AMlal»»  Sodium 


Agency  CEP  A). 
ACTION:  Proposed  rule. 


StjMMAflV:  This  ^BcmaBLptapotoK  that 
an  tixemp>tion  from  the  requiremenl  of  a 
toltirance  be  estabfished  for  residliei  of 
2-but«iedioic  add  (Z)-,  polymer  with 
ethesol  aiKT  etZMnyi  ccslBtB,  sodium  isit 
(CAS  RBf .  No.  139871-87-3)  when  used 
a»  ai>  inert  iugiedieut  fcompcmeHt  of 
wBtflP'eBMote  SflD/  IB  pestKHn 
ravmHeoem  cppneQ  vo  jfo^wnn^  crops 
only.  This  pro(>osed  regtuMoir  was 
requested  by  Nipyoa  CalMfli  (U.&A.) 
Co..  Ud. 

CMTn:  CtamenlB;  MasCff ecTby  the 
documanC  contre)  aimibar  fOPP- 
3at291),  Bual  be  racaiverf  ea  er  befeie 
August  27, 1993. 

Aoociascft:  By  iMil.  sahaail  wtiMaa 
cniamanU  to:  Public  Waeponaa  and 
Program  Raaaeacoa  Btancly  Field 
Opetakians  Division  (H7S06Q.  Office  of 
Pesticide  Pio^ama.  Eovironment^ 
Protection  A^ncy.  401  M  St^  SW., 
Washington.  DC  20460.  In  panoo, 
deliver  comments  to:  Rm.  1132,  Crystal 
Mall  Bids.  fZ,  1921  Jeffenon  Davis 
Hwy.,  Artingfon,  VA  22202.  lofonnation 
submitted  as  a  comment  concerning  this 
docnmeot  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  fCBIJ. 

Infonaetioii  so  flaarked  ivill  not  be 
disdaaad  except  ia  arrnrdasifa  with 
praceduraa  sat  forth  ID  4ACFR  part  2. 
A  copy  of  thg  rnmmant  that  doea  not 
coQtaia  CBl  must  be  svbiaitted  foe 
incluaioa  in  the  public  record. 
Ln  formation  nat  maikadconfidantiat 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  iAspedion 
in  Rm.  1 132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Frid«7,  axdackiag  le^il  boMdays. 

nw  fwrner  MForaMmoN  cofrrAcn  By 
mail:  C(H)ni»  Wtokii,  Regiitration 
Support  Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  N<»th.  6th  Floor, 


2800  QyatatDkivVk  AtMii^Hb  TA 
22202.  (703)-308-833t. 
tUPPiaKNTARV  MRMMATION:  Nippon 
Gohsel  (ir.SAjCa.Ltd.lfXB 
Pennsylvania  Ave..  SE..  Washington,  DC 
20003.  has  submitted  pestkMa  palftiai 
(PP)  3E4208  to  EPA  requesting  that  the 
Administrator,  pumuakteaactinK 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  21  U.S.C  34fia(«J> 

Eropoae  to  amend  40  CFR  f  iO.I001(d) 
y  aatahHihing  an  axaaMitiQttfauRthft 
raqufremenro?a  tolerance  for  waiduaa 
of  2-butenedioic  acid  (Z)-,  polymer  with 
irthnnnl  nni  nthnniil  amf  nin  Miitiiiia  lalt 
when  used  as  an  inert  ingredient 
(component  of  water-soluble  film)  in 


alt  ingredients 


'  crops  onlf: 

IDOfT  1 

that  arena!  i 
in  40  CFR  153.125,  and  iachide.  hM*  aM 
not  Bmilad  tot  th»  fBlkM^of  fy|iaa  ef 
isg^adtanlsiaxcapt  wiMB  th^  hawe-a 


pestiddai- efficacy  of  their  aara): 
Solvents  stich  aa  alcohols,  and 
hydrocaabens;  SMrfiirtnnta  such.  aa. 
polyoxyethybne  polymaia  and  faXtj 
adds;  carriers  such  as  day  and 
diatomacaous  earth;  thfcuners  such  as 
carrageenan  and  modified  celhilose; 
wettteg,  spreading,  and  dispersing 
agents;  propellanti  in  aerosol 
dispensers;  microencapauhtiug  agents; 
and  emulsifiers.  The  term  *ineirt" !»  not 
intended  to  imply  naaloMidty;  the 
ingredient  aa^  as  may  not  b» 
chaanically  active.. 

The  data  submitted  in  the  petition 
and  othar  relevant  material  have  been 
evahiated.  As  part  of  the  EPA  policy 
stalaraant  or  inert  ingiedleBte  poMiahed 
in  IlivPedatal  Kagiater  ef  April  22, 1987 
(52  FR 1330S),  the  Agency  aetalliafced 
data  requirements  which  witt  bo  used  to 
evaluate  the  riskapoaed  by  the  {Keseace 
of  an  inert  ingiediant  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requiremaata  may  be  granted 
if  if  can  be  detaomnad  that  the  inert 
ingredient  will  present  minimal  or  no 
nA.  The  Agency  hea  dedded  that  the 
data  normaAy  reqabed  to  support  the 

Eropoaed  tolerance  emempMan  for  2- 
utenedioic  add  (Z)-,  polymer  with 
ethenol  and  ethenyl  acetate,  avxlitun  salt 
will  not  need  to  be  submittad.  The 
rationale  for  this  dedsion  is  described 
below: 

la  the  case  of  certain  chemical 
substances  which  are  defined  aa 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreective  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 


Tbeaoprapottfes  graraFaRy  Knrit  a 
pMynMr  a  wiuty  to  cause  adverse 
effiscts.  hi  adffition,  these  critaria 
exckid*  polymers  about  whicb  Bllle  is 
known.  Tike  Agency  befieves  that 
pufyuieis  meotfug  die  criteria  noted 
above  will  prasentmitimal  or  no  risk. 
Tho  chandcaf  luhatance  2-butened!aic 
add  (Z^,  po^^er  wf  Ji  ethenol  and 
etfaenyt  acetate,  sodium  salt  confixma  to 
tho  definition  of  a  polymw  given  Da  40 
CFR  723.250(b)niiand  maaU  the 
foUovring  criteria  which  are  used  ia 
fdent^  tow-risk  polyman: 

1.  The  minimum  numbor  average 
molecular  weight  of  the  aboso- 
mantioned  polymer  is  75JB00. 
Suhatancaa  with  mnkirurnr  waighta 
graatar  than  400  are  gpnanUy  not 
readily  absoAod  thwrng^  the  intad  skin, 
and  substances  with  molecular  woigM* 
gteataa  than  1,800  are  gpnawUy  not 
absorbed  thraugfi  tho  intaat 
gpttmintaatinai  (GfttiocL  rhawifBla  not 
absorfaodtfami^  th»8kkk  or  Cifeact  aae 
genesaUy  incapable  of  aUcking  •  I 


2>  Tho  ahove-menyoned  p  a Ipiiai  la 
not  ai  catioaic  polyBoar,  Bar  la  il 
reason^yaatieipatadtohaeasBaa   . 
ratioaic  poty  ar  ia  a  aahual  aqaatic 
environmaat, 

3.  The  above-inentioBad  pnlymar  does 
not  contain  lesa  than  32JX  poacaat  by 
weight  oC  tho  atomic  alamaat  carixm. 

4.  The  above^menlionad  polyaoes 
contains  as  an  integral  part  of  tia 
composition  tho  atomic  elementa 
cadton.  hydrogan,  nitrog^.  and  OKygan. 

5.  The  above-mentioned  pofymer  does 
not  contain  as  an  ihfiBgral  part  of  ita 
composition,  except  aa  impuritiaa.  any 
etementa  other  than  those  ustad  in  40 
CFR  723.250(dK3iail. 

6.  The  above-mentioned'polymer  ia 
not  abiopolymex.  a  synthetic  equivalent 
of  a  biopofymar.  or  a  derivative  or 
modification  of  abiopolyaaer  that  ia 
substantially  intad. 

7.  The  above-mentioned  polyaiar  ia 
not  manufadured  fitom  "»«*•*■"♦• 
containing,  other  than  as  impurities, 
halogra  atoms  or  cyano  groups. 

8.  The  above-mentioned  polymer  does 
not  contain  readive  funcurundgrpopa 
that  ata  intaadod  orioaaonabfy 
anticipated  to  undergo  fbrttierieection. 

9.  IW  above-iRa^oaed  pel<^nHr  is 
not  designed  or  reasoaahW  ■wtif^^^atoii 
to  substantially  degrade,  oecompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  fiound 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  useful  and  a  tolerance  is 
not  necessary  to  proted  the  public 
heelth.  Therefore.  EPA  proposes  that  the 
exemption  from  the  requirement  of  a 


iinOAA 
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tolannoe  be  established  as  set  forth 
below. 

Any  panon  who  has  registered  or 
subndtted  an  appUcaticm  ftM*  regislFBtf  on 
of  a  pesticide,  under  the  Federal 
Inae^idde.  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  whidi 
cnitains  my  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  tnis  document  in  the 
Federal  lagislBr  that  this  rulemaking 
proposal  be  reierred  to  an  Advisory 
Coomiittee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  Mnitten  comments  on  the 

Ctosed  regulaticMi.  Comments  must 
a  notation  indicting  the  document 
control  number.  (OPP-300291).  All 
written  oMnmants  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 


Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.  Mcmday  through  FMday, 
except  jbgd  holidays. 

The  Omoe  of  Management  and  Budget 
has  exempted  this  rule  from  the 
raqnimnents  of  section  3  of  Executive 
CMer  12291. 

Pursuant  to  the  requiremants  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  06- 
354. 94  Stat  1164, 5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

List  of  Subjects  in  40  CFRParl  ISO 

Administrative  mactice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Recording  and 
raoordkMping  requirsmants. 
Datad:  )uly  18. 1M3. 

iR.1 


AcUng  Dinctot,  Bi^ttrabon  DMskm.  GMBce 
ofPmttddePngmBm. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  foUowrs: 

PART  IMMAMENDEPI 

1.  The  authority  dtatioa  far  part  180 
continues  to  rsad  se  follows: 

Autfaoritj:  21  U.S.C  34«a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabeticaUy  insarting  the 
inert  ingredient  to  read  as  folkms: 


1180.1001 
lequlreinents  of  e 

•        •        • 

(d)*    •    ' 


2-B(4snetfoie  add  (Z)-.  polymer  wMh 
tela,  sodkjm  sett  (frtnimum  number 
75.000;  CAS  Na  13ee71-8»^). 


IFR  Doc.  93-17862  Piled  7-27-93;  8:4S  «b1 


40  CFR  Port  180 

[PF  0E3821/P562;  FRL-M28-8I 

mN2070-AC1f 

PwllcMo  Totoranca  for  Sodium  SM  or 


agency:  Envirraunentai  Protection 
Agency  (EPA). 

action:  Proposed  rule. 


SUMMARY:  This  docummt  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide 
sodiiun  salt  of  adfluorfeo  (also  referred 
to  in  this  document  as  acifluorfsn)  and 
its  metaboUtes  in  or  on  the  raw 
agricultural  commodity  stra^^^ierries. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Proiect  No.  4 
(IR-4). 

DATES:  GomnMnts,  identified  by  the 
document  control  number  (PP  0E3821/ 


P562I.  must  be  received  on  or  before 
August  27, 1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Envircmmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidentiaJ  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  ncord. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  AH  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  addr^ 
given  above,  finm  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


FOR  FURTHER  MFORMATKM  CONTACT.  By 
mail:  Hoyt  L.  juaenoo.  Emergency 
Response  and  Minor  Use  Section 
(H7505W),  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Sixth  Floor,  Crystal  Station  #1.  2800 
Jefferson  Davis  H%ify.,  Ariington.  VA 
22202.  (703)-308-8783. 

SUPPtEMEKTARY  MFORMAT10N:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
SUtion,  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  0E3821 
to  EPA  on  behalf  of  the  Agricuhural 
Experiment  Stations  of  Alabama. 
Arkansas,  California,  Connecticut. 
Florida.  Indiana.  Maryland.  Michigan. 
New  York.  North  Carolina,  Oklahoma, 
Oregon,  Tennessee,  Virginia,  and 
Washington.  This  petilion  requested 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Driig. 
and  Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  establish  a  tolerance  for 
combined  residues  of  the  sodium  salt  of 
acifluorfen  (sodiimi  5-(2-chloro-4- 
(trifluoromethyl)phenoxy)-2- 
nitrobenzoic  acid)  and  its  metaboUtes 
(the  corresponding  add.  methyl  ester. 
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and  amino  analogues)  in  or  on  the  raw 
agricultural  commodity  strawberry  at 
0.05  part  per  million  (ppm). 
.  The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  2-year  feeding  study  in  dogs  fed 
diets  containing  0.  50.  300,  or  1.800 
ppm  with  a  no-observed-eff^ect-level 
(NOEL)  of  50  ppm  (equivalent  to  1.25 
mg/kg/day).  Blood  coagulation  was 
observed  in  test  animals  at  the  300-ppm 
dose  level  (lowest-effect  level). 

2.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0.  25, 
500  or  2,500  ppm  with  no  adverse  effect 
on  adult  reproductive  performance 
observed  under  the  conditions  of  the 
study.  A  NOEL  was  established  at  25 
ppm  (equivalent  to  1.25  mg/l(g  of  body 
weight/day)  based  on  decreased 
viability  and  increased  incidence  of 
kidney  lesions  in  high-dose  offspring. 

3.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3, 12,  or 
36  mg/kg/day  with  no  developmental 
toxicity  observed  at  any  of  the  dose 
levels  tested. 

4.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  20,  90,  or 
180  mg/kg/day  %vith  an  NOEL  for 
developmental  toxicity  of  20  mg/kg/day 
based  on  reduced  mean  fetal  weight  and 
a  maternal  NOEL  of  90  mg/kg/day  based 
on  reduced  body  weight. 

5.  A  2-yeer  carcinogenicity  study  in 
rats  fed  diets  containing  0,  25, 150,  500, 
2,500,  or  5.000  ppm  with  a  NOEL  of  500 
ppm  (equivalent  to  25  mg/ke/day)  based 
on  increased  liver  enz>'me  changes  in 
male  and  female  rats  and  renal  changes 
(nephritis)  in  male  rats. 

6.  Acifluorfen  produced  positive 
results  for  gene  mutation  in  a  mitotic 
recombination  assay  in  yea.<;t  cells  and 
a  dominant-lethal  assay  in  fruit  fly.  The 
chemical  was  negative  in  a  structural 
chromosome  aberration  test  in  bone 
marrow  cells  and  an  unscheduled  DNA 
synthesis  test  in  rat  hepatocytes. 

7.  A  metabolism  study  in  mice 
showed  that  acifluorfen  is  excreted 
primarily  as  the  parent  compound 
within  4  days  of  ingestion. 

8.  An  18-month  carcinogenicity  study 
in  B6C3F1  mice  fed  diets  containing  0, 
625, 1.250,  or  2,500  ppm  with 
statistically  significant  positive  trends 
for  Uver  tumors  (adenomas,  carcinomas, 
and  adenomas/carcinomas  combined) 
and  stomach  tumors  (papillomas)  in 
both  male  and  female  mice.  These 
tumor  types  were  significantly  increased 
at  the  highest  dose  level  tested  (2,500 
ppm)  in  male  and  female  mice,  and  Uver 
tumors  were  also  significantly  increased 


at  the  lowest  dose  level  tested  (625 
ppm)  in  male  mice. 

9.  A  2-year  carcinogenicity  study  in 
CD-I  mice  fiad  diets  containing  0.  7.5, 
45.  or  270  ppm  with  a  statistically 
significant  increase  in  the  total  number 
of  liver  tumors  (primarily  adenomas)  in 
high-dose  (270  ppm)  female  mice.  No 
significant  increase  in  liver  tumors  was 
observed  in  male  mice  at  any  feeding 
level  tested.  The  highest  dose  tested 
(270  ppm)  did  not  approximate  a 
maximum  tolerated  dose  in  male  and 
female  mice. 

Based  on  a  weight-of-evidence 
determination,  the  Agency  has  classified 
acifluorfen  as  a  Group  B2  carcinogen 
(probable  human  carcinogen).  This 
decision,  which  is  in  accordance  with 
proposed  Agency  guidelines  published 
in  the  Federal  Register  of  November  23, 
1984  (49  FR  46294),  was  based 
primarily  on  evidence  of  an  increased 
number  of  malignant,  or  combined 
benign  and  malignant,  liver  tumors  in 
multiple  experiments  involving  two 
different  strains  of  mice.  Acifluorfen 
also  produced  uncommon  stomach 
tumors  in  male  and  female  B6C3F1 
mice.  Other  structurally  related  diethyl- 
ether  pesticides  have  been  shown  to 
produce  liver  tumors  in  mice.  In 
addition,  mutagenicity  studies  show 
evidence  of  mutagenic  activity,  but  not 
in  mammalian  cell  systems. 

Carcinogenic  risk  assessments  have 
been  completed  for  acifluorfen  which 
indicate  that  carcinogenic  risk  fi'om  the 
proposed  use  on  strawberries  would  be 
extremely  low  and  that  the  risks  from 
established  uses  and  the  proposed  use 
on  strawberries  are  well  below  EPA's 
negligible  risk  standard  for  carcinogenic 
pesticides  of  1  X  10^.  The  potential 
carcinogenic  risk  to  the  general 
population  from  dietary  exposure 
resulting  from  existing  uses  of 
acifluorfen  is  calculated  at  5  X  10 ''.  The 
proposed  use  on  strawberries  would 
increase  the  risk  by  6  X  10-*.  The  total 
carcinogenic  risk  for  existing  uses  and 
the  proposed  use  on  strawberries  is 
calculated  at  6  X  lO-^. 

The  carcinogenic  risk  assessments  are 
based  on  a  potency  estimator  (Q*)  of 
3.55  X  10  J  (mg/kg/day)  I.  Dietary 
exposure  was  calculated  using 
anticipated  residue  data  and  percent  of 
crop  treated  information  available  to 
EPA. 

The  Reference  Dose  (RfD)  for 
acifiuorfen  is  established  at  0.013  mg/kg 
of  body  weight/day,  based  on  a  NOQ<  of 
1.25  mg/kg  body  weight/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
taken  from  the  two-generation  rat 
reproduction  study  in  which  decreased 
survival  and  increased  incidence  of 
kidney  lesions  were  observed  in  the 


offspring  of  rets  fad  higher  dose  levels. 
The  anticipated  residue  contribution 
(ARC)  for  the  overall  U.S.  population 
frt>m  established  tolerances  and  the 
proposed  use  on  strawberries  utilizes 
0.1  percent  of  tlie  RfD.  In  addition,  less 
than  1  percent  of  the  RfD  is  utilized  for 
the  population  subgroups  fur  which  the 
A^ncy  has  dietary  consumption  data. 

The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  the  proposed  tolerance  and  an 
adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  An  analytical 
method  for  enforcing  this  tolerance  has 
been  published  in  the  Pesticide 
Anal3?tical  Manual  (PAM),  Vol.  n.  No 
secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
strawberries  are  not  considered  a 
livestock  feed  commodity.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.383  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  0E3821/P5621.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
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statement  to  this  efHact  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  conunodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  29, 1993. 

Lawmce  E.  Cullem, 

Acting  Director.  Registration  Division,  Office 
of  Femicide  Prdgrams. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18(MAMENOEO] 

1.  The  authority  dtatioo  for  part  180 
continues  to  read  as  follows: 

AutlMrtljr:  21  U.S.C  346a  and  371. 

2.  By  amending  §  180.383  in  the  table 
therein  by  adding  and  alphabetically 
inserting  the  commodity,  to  read  as 
follows: 

1180.383    Sodium  aaR  of  edfluerfan; 
tolaranoes  for  reaiduea. 


Convnodty 


Parts  per 
mMion 


Strawberry 


0.05 


(FR  Doc.  93-17710  Filed  7-27-93;  8:45  bid] 


40  CFR  Part  721 
(OPPTS-80601 3;  FRL-41 82-8] 

nuorane  Substituted  Aromatic  Amine; 
Propoeed  Itodification  of  Significant 
New  Use  Rule 

AGENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMKUHY:  EPA  is  proposing  to  modify  a 
signilicant  new  use  rule  ^SNUR) 
promulgated  under  section  S(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  fluorene  substituted  aromatic  amine 
based  on  a  modification  to  the  TSCA 
section  5(e}  consent  order  r^ulating 
that  substance.  Data  received  by  the 
Agency  on  an  analogous  substance 
indicated  that  a  requirement  in  the 
SNUR  calling  for  labels  and  a  material 
safety  data  sheet  (MSDS)  were  no  longer 
necessary. 

DATES:  Written  comments  must  be 
received  by  EPA  by  August  27. 1993. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Documrat  Receipt 


Office  (TS-790).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Room  E-G99.  401  M 
St..  SW..  Washington,  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additicmal  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50601B.  Unit  m.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBL 
FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E543-A  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLaiENTARY  MFORMATION:  In  the 
Federal  Register  of  September  23. 1992 
(57  FR  44050).  EPA  issued  a  SN'UR 
establishing  significant  new  uses  for 
fluorene  substituted  aromatic  amine  (P- 
91-43).  Because  of  the  modificaticm  to 
the  consent  order  for  this  substance. 
EPA  is  proposing  to  modify  this  SNUR. 

I.  Background  and  Rationale  for 
Propoaed  Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  was  the 
subject  of  this  proposed  modification. 
EPA  concluded  that  regulation  was 
warranted  imder  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  or  environrr.ental  effects  of 
the  substance,  and  EPA  identified  the 
tests  considered  necessary  to  evaluate 
the  risks  of  the  substance.  Specifically. 
EPA  concluded  that  regulation  under 
dermal  and  respirator}*  protection, 
hazard  communication  requirements, 
industrial  use,  limit  of  production 
volume,  and  release  to  surface  waters 
were  necessary  to  control  the  potential 
unreasonable  risks  of  the  substance.  The 
basis  for  such  findings  is  referenced  in 
Unit  IV.  of  this  preamble.  Based  on 
these  findings,  a  section  5(e)  consent 
order  was  negotiated  with  the  PMN 
submitter  and  a  SNUR  was 
promulgated.  In  light  of  data  received 
for  an  analogous  substance  which 
indicates  that  the  PMN  substance  is  not 
expected  to  cause  retinopathy,  the 
submitter  petitioned,  and  EPA 
determined,  that  the  requirement  that 
labels  and  material  safety  data  sheets 


(MSDSs)  indicate  that  the  PMN 
substance  may  cause  blindness  and  that 
e3re  protection  should  be  worn  when 
handling  the  substance  was  no  longer 
appropriate  and  hence  was  unnecessary 
to  protect  human  health.  The  section 
5(e)  ordtw  modification  eliminated  that 
labeling  and  MSDS  requirement.  The 
proposed  modification  of  SNUR 
provisions  for  the  substance  designated 
herein  is  consistent  with  the 
modification  of  the  section  5(e}  order. 

n.  Propoaed  Modification 

EPA  is  proposing  to  modify  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  Further  background 
information  fw  the  substance  is 
contained  in  the  rulemaking  record 
referenced  in  Unit  IV.  of  this  preamble. 

PMN  Nunriwr  P-91-43 

Chemical  name:  (generic)  Fluorene 
substituted  aromatic  amine. 

CAS  number:  Not  available. 

Effective  date  of  section  5(a)  SNUR: 
November  22, 1992. 

Basis  for  modification  to  SNUR:  After 
the  section  5(e)  consent  order  was 
issued,  EPA  received  new  information 
which  suggested  that  the  PMN 
substance  may  not  cause  retinopathy. 
More  specifically,  based  on  test  data 
recently  received  by  EPA  on  a 
structurally  similar  chemical,  the  PMN 
substance  is  not  expected  to  cause 
retinopathy  as  a  result  of  inhaling  the 
PMN  substance.  Therefore,  the  Agency 
is  modifying  both  the  apphcable 
consent  orders  and  the  SNUR  for  this 
substance  to  remove  the  requirement 
that  labels  and  MSDSs  indicate  that  the 
PMN  substance  may  cause  bUndness 
and  that  eye  protection  should  be  worn 
when  handling  the  substance. 

CFF  citation:  40  CFR  721 .3764. 

m.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  non- 
confidential version  of  the  comments 
that  EPA  can  place  in  the  public  file. 
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IV.  Rulanaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50601.  This  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule  and  includes  Uie 
modification  to  consent  ordM'  to  which 
the  Agency  has  responded  with  this 
proposal. 

V.  Regulatory  AMessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  will  not  be  a  "major"  rule 
because  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  and 
it  will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with 
this  rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $7,198  to 
$8,170.  including  a  $2,500  user  fee 
payable  to  EPA  to  ofiiset  EPA  costs  in 
processing  the  notice.  In  addition,  EPA 
estimates  that  the  cost  of  recordkeeping 
requirements  for  ongoing  uses  is  $583 
per  year.  EPA  believes  that,  because  of 
the  nature  of  the  rule  and  the  substances 
involved,  there  will  be  faw  SNUR 
notices  submitted.  Furthermore,  while 
the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
business.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
subatances.  Therefore,  EPA  beUeves  that 
the  nunioer  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUR  notice  submitters 
were  small  firms. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U-S.C.  3501  et  seq.].  and  have 
been  assigned  OMB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460;  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0012),  Washington,  D.C. 
20503. 

List  of  Subiecta  in  40  CFR  Pari  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  )uly  12, 1993. 
Sucao  H.  WayUnd. 
Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721-{AMENDED] 

1.  The  authority  citation  for  Part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2635(c). 

2.  In  §  721.3764  by  revising  paragraph 
(a)(2)(ii)  to  read  as  follows: 

I721J764    Ruorana aubetitirtad aromatic 


(a)* 
(2)* 


(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b).(c).(d).(e) 
(concentration  set  at  0.1  percent),  (f). 
(g)(l)(iv).  (g)(l)(vi).  (g)(l)(vii).  (g)(2)(i). 
(g)(2)(ii).  (g)(2)(iii).  (g)(2)(iv),  (g)(2)(v). 
(g)(3)(i),  (g)(3)(ii).  (g)(4)(iU).  and  (g)(5). 

(FR  Doc  93-17423  Filed  7-27-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-310;  RM-C2831 

Radio  Bcoadcaatlrtg  Sarvicaa;  Wabatar 
Sprln9a,WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  field  by  Cat 
Radio,  Inc.,  proposing  the  substitution 
of  Channel  262B  for  Channel  262A  at 
Webster  Springs,  West  Virginia,  and  the 
modification  of  its  construction  permit 
accordingly.  Channel  262B  can  be 
allotted  to  Webster  Springs  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner's  . 
requested  site.  The  coordinates  for 
Qiannel  262B  at  Webster  Springs  are 
North  Latitude  38-28-42  and  West 
Longitude  80-24-54.  See 
SUPPLEMENTARY  MFORMATION,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4, 1993. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  E.  Welch,  Esq., 
Dean  George  Hill  k  Welch,  suite  113. 
1330  New  Hampshire  Ave.,  NW., 
Washington,  DC  20036  (Counsel  fat 
Petitioner). 

FOR  FURTHER  MFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPt.EMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-210.  adopted  July  1, 1993.  and 
released  July  22. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  suite  140, 
Washington,  DC  20037. 

In  accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Chimnel  262B  at  Webster  Springs 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 


UMI 
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equivalent  class  channel.  Since  Webster 
Springs  is  located  within  the  protected 
areas  of  the  National  Radio  Astronomy 
Observatory  "Quiet  Zone"  at  Green 
Bank.  West  Virginia,  petitioner  will  be 
required  to  comply  Mrith  the  notification 
requirements  of  §  73.1030(a)  of  the 
Commission's  Rules. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

MkhMlCRi^ar. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division:  Mass  Media  Bureau. 

IFR  Doc  9^-17914  Piled  7-27-93;  8:45  am] 
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47  CFR  Part  73 

[MM  OockM  Na  93-211.  RM-«2851 

Radio  Broadcasting  Sarvteat;  Arizona 
CIty.AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule-making 
filed  on  behalf  of  Arizona  City 
Broadcasting  Corporation,  licensee  of 
Station  KONZ(FM).  Channel  292A. 
Arizona  City,  Arizona,  seeking  the 
substitution  of  Channel  2e2A  and 
modification  of  its  authorization 
accordingly.  Coordinates  for  this 
proposal  are  32-45-21  and  111-40-13. 
Mexican  conciurence  will  be  requested 
for  this  proposed  allotment. 

As  the  petitioner's  modification 
proposal  seeks  an  equivalent  channel 
substitution,  we  will  not  accept 
competing  expressions  of  interest. 
DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4, 1993. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 


interested  parties  should  serve  the 
petitioner's  counsel,  as  follo%vs:  Nancy 
L.  Wolf.  Esq.,  Dow,  Lohnes  k  Albertson. 
1255  23rd  Street,  NW..  suite  500. 
Washington,  DC  20037. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-211,  adopted  July  1, 1993,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

MkhMiC  Roger. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  93-17915  Filed  7-27-93;  8:45  am] 

BNjjNa  cooc  sna-et-M 


47  CFR  Part  73 

{MM  Doelwl  No.  93-206.  RM-«81] 

Radio  Broadcaating  Sarvlcaa;  Kano, 
OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Brett  E. 
Miller  seeking  the  allotment  of  Channel 
2S3A  to  Keno.  Oregon,  as  the 
community's  first  local  service. 
Petitioner  is  requested  to  provide 
further  information  demonstrating  that 


Keno  is  a  community  for  allotment 
purposes.  Channel  253A  can  be  allotted 
to  Keno  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  42-07-30 
and  West  Longitude  121-55-42. 

DATES:  Comments  must  be  filed  on  or 
before  September  17. 1993,  and  reply 
comments  on  or  before  October  4, 1993. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Brett  E.  Miller,  11608 
Blossomwood  Coiul.  Morpark,  CA 
93021  (PeUUoner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-208,  adopted  July  1. 1993.  and 
released  July  22. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununicationa  Comminion. 
MidiMl  C  Rugv, 

Chief  Allocations  Branch,  Policy  atfd  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-17905  Filed  7-27-93;  8:45  am] 
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47  CFR  Pwt  73 

[MM  Deckat  No.  9&-K;  FU*-7139,  RU-7369: 

RM-7a69] 

■ 

Radio  Broadt— Mng  S«rvtc««;  Lincoln, 
Oaaga  BMCh.  StaalvUto  and  Waraaw, 
MO 

AGENCY:  Federal  Communications 

CommiMion. 

action:  Proposed  rule;  order  to  show 

causa. 

summary:  This  document  directs 
KRMS-KYLC.  Inc.,  licensee  of  Station 
KYLC(FM),  Channel  228A,  Osage  Beach. 
Missouri,  to  show  cause  why  its  license 
should  not  be  modified  to  specify 
op>eration  on  Channel  265A  instead  of 
Channel  228A.  This  action  would  allow 
Twenty-One  Sound  Communications, 
Inc..  permittee  of  Station  KNSX(FM), 
Channel  227C1,  Steelville,  Missouri,  to 
upgrade  its  facility  to  Channel  227C1. 
Channel  265A  can  ba  subetitutad  for 
Channel  228A  at  tha  current  site  of 
Station  KYLC(FM).  at  coordinates  38- 
07-29  and  92-40-39.  This  Order  does 
not  aff(Hd  additional  opportunity  either 
to  comment  on  the  merits  of  tha 
conflicting  proposal  or  ka  tha 
acceptance  of  additional         I 
counterproposals. 

DATES:  Comments  must  ba  filed  on  or 
befora  Saptembar  13, 1993. 
HM  RMTNei  wmonaAiKm  contact: 
Arthur  D.  Scnitdtina.  Mass  Madia 
Burasu.  (202)  634-5630. 
SUPPLBMEMTAflV  MRMMATKM:  This  is  a 
summary  of  the  Commission's  Order  to 
Show  Causa.  MM  Docket  No.  90-66, 
adopted  July  1, 1993,  and  released  July 
21, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239],  1919  M 
Street.  NW.,  Washington.  DC.  Tha 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contracto's.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800.  2100  M  Straat,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  tha  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ax 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
Sm  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFK  Fart  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  93-17906  Filed  7-27-93;  8:45  ami 
■NXMO  cooc  cna-ti-M 

47  CFR  Part  73 

[MM  Oockat  No.  S3-206.  RM-t2841 

Radio  Broadcaating  SanHc— ; 
Harmantoam,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  FYoposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Bruce 
F.  Elving  requested  the  allotment  of 
Channel  221A  to  Hermantown, 
Minnesota,  as  that  community's  first 
local  broadcast  service.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  46-48-47  and 
92-14-51.  There  is  a  site  restriction  2 
kilometers  (1.2  miles)  northeast  of  the 
community. 

DATES:  Comments  must  ba  filed  on  or 
befora  September  13, 1993,  and  reply 
comments  on  or  before  September  28. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Bruce  F.  Elving, 
P.O.  Box  336,  Esko,  Minnesota  55733- 
03336. 

FOR  RiRTHER  MFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPIEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-206,  adopted  June  29,  1993,  and 
released  July  21, 1993.  Tha  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Bales 
Division,  Mass  Media  Bureau. 

(FR  Doc  93-17910  Filed  7-27-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Dockat  No.  93-204.  RM-82S6] 

Radio  Broadcasting  Sarvicaa; 
Provincatown,  MA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StiMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Loww 
Cape  Communications,  Inc.  proposing 
the  substitution  of  Channel  221 A  for 
Channel  •220A  at  Provincetown. 
Massachusetts,  modification  of  the 
license  for  Station  WOMR,  Channel 
*220A,  to  specify  operation  on  Channel 
221A  and  reservation  of  the  channel  for 
noncommercial  educational  use.  The 
coordinates  for  Channel  *221A  are  42- 
03-54  and  70-09-34. 
DATES:  Comments  must  be  filed  on  or 
before  September  13. 1993,  and  reply 
comments  on  or  before  September  28, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Roger  H. 
Strawbridge,  President.  Lo%var  Cape 
Communications.  Inc..  Radio  Station 
WOMR,  6  Orissa  Drive,  Box  606,  East 
Orleans,  Massachusetts  02643. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPtEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-204,  adopted  June  28. 1993,  and 
released  July  21. 1993.  The  hill  text  of 
this  Commission  decision  is  available 


Division,  M< 
(FR  Doc.  93- 
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for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 


this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governine  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  CcHnmission. 
Michael  C  Rngar. 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  95-17911  Filed  7-27-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Ooclwl  No.  93-213,  RM-7214) 

Radio  Broadcasting  Sarvices; 
Menomonla,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Jay 
Lellman  seeking  the  allotment  of 
Channel  285A  to  Menomonie. 
Wisconsin,  as  the  community's  second 
local  FM  commercial  service.  Channel 
285A  can  be  allotted  to  Menomonie  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.2  kilometers  (9.4  miles)  west  in  order 
to  avoid  a  short-spacing  with  Station 
WAXX-FM.  Channel  283C,  Eau  Clair. 
Wisconsin.  The  coordinates  for  Channel 
285A  at  Menomonie  are  North  Latitude 
44-56-28  and  West  Longitude  92-05- 
51. 

DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993,  and  reply 
comments  on  or  before  October  4. 1993. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry  G.  Fuss.  P.  O.  Box  159. 
Fayetteville,  Georgia  30214  (Consultant 
for  {wtitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Biueau.  (202)  634-6530. 
SUPPt^MENTARY  INFORMATION:  This  is  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-213,  adopted  July  6. 1993.  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pail  73 

Radio  broadcasting. 

Federal  Communications  Conmiission. 
Michael  C  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  93-17912  Filed  7-27-93;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  9»-214.  RM-82S7] 

Radio  Broadcasting  Sarvicaa; 
Ocracoke,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


StHIMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Ocracoke  Broadcasters  seeking  the 
substitution  of  Channel  224C1  for 
Channel  225A  at  Ocracoke.  North 
Carolina,  and  the  modification  of  its 
construction  permit  for  a  new  station  on 


the  Class  A  channel  to  specify  operation 
on  the  higher  class  channel.  Channel 
224C1  can  be  allotted  to  Ocracoke  with 
a  site  restriction  of  50  kilometers  (31 
miles)  southwest,  at  coordinates  North 
Latitude  34-51-15  and  West  Longitude 
7&-24-58.  to  accommodate  petitioner's 
desired  transmitter  site.  In  accordance 
wth  §  1.420(g)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  the 
channel  at  Ocracoke  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  17. 1993.  and  reply 
comments  on  or  before  October  4. 1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington,  ID, 
P.O.  Box  2506.  Pawleys  Island.  SC 
29585  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lesie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPI^MENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-214,  adopted  July  6, 1993.  and 
released  July  22. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.  (202)  857- 
3800.  2100  M  Street.  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Fedflnl  Comimmications  Cammimioa. 
MkhadCli«w. 

Chief,  AHocabont  Brandt,  Policy  uid  Rul»$ 
Division.  Matt  li4etUa  Bunaa. 
(FR  Doc.  9:^17928  FiM  7-27-93;  8:45  un) 
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47CFRPwt73 


Radio  BrooJc— Mng  SorvteM;  FMnelto, 
WV 

AGENCY:  Federal  Communications 
Commission.                           i  . 
ACnON;  Proposed  rule. 

SUMMANV:  The  Commission  requests 
comments  on  a  petititm  filed  by  R-B 
Company.  Inc..  proposing  the 
substitution  of  Channel  237B1  for 
Channel  237A  at  Rainelle,  West 
Virginia,  and  the  modification  of  Station 
WRRL-FM*s  license  accordingly. 
Channel  237B1  can  be  allotted  to 
Rainelle  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
request  site  with  a  site  restriction  of  21 
kilometers  (13  miles)  northeast  to  avoid 
a  short-spacing  to  Station  WXIL. 
Channel  236B,  Parkersburg,  West 
Virginia.  The  coordinates  for  Channel 
237B1  at  Rainelle  are  North  Latitude 
38-07-21  and  West  Longitude  80-37- 
37.  See  SUFPLEMENTAftV  MFOmMTION. 
infra. 

DATES:  Comments  must  be  filed  on  or 
before  September  17, 1993.  and  reply 
comments  on  or  before  October  4. 1993. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Hunsaker,  Esq.. 
Putbrese  k  Hunsaker,  6800  Fleetwood 
Road,  suite  100,  P.O.  Box  539,  McLean. 
Virginia  22101-0539  (Counsel  for 
Petitioner). 

FOn  PURTMER  MFORMATKM  COMTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMBfTARY  MF0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-209.  adopted  July  1,  1393,  and 
released  July  22, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
ReferMice  Center  (room  239),  1919  M 
Street,  NW.,  WashingtcMi  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  frora  the  Commission's 
copy  contractor.  International 
Transcription  Service^c.  (902)  857- 


3800,  2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

In  accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  237B1  at  Rainelle  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memben  of  tne  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
porfe  contacts  ara  prohibited  in 
Commission  proceisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSiibyects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MichasI  C  Rii§v. 

Chief,  Allocationt  Branch.  Policy  and  Rules 
Division.  Mats  Media  Bureaa. 
[FR  Doc.  93-17929  Filed  7-27-93: 8:45  am] 
SHJjNQcooe  tns-ei-n 


DEPARTMENT  OF  TRANSPORTATION 

National  Hlgh^vay  Traffic  Safety 
Administration 

49CFR  Part  579 

Dafact  and  Noncompilanca 
Raaponslbility 

AGENCY:  National  Highway  Ttaffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  rulemaking. 

SUMMARY:  This  notice  announces  that 
NHTSA  has  terminated  a  rulemaking 
proceeding  to  amend  its  regulations 
setting  forth  the  responsibility  of 
manufacturers  for  safety-related  defects 
and  noncompliance  with  Federal  motor 
vehicle  safety  standards  in  motor 
vehicles  and  items  of  motor  vehicle 
equipment.  The  amendments  would 
have  allocated  among  manufacturers  in 
the  chain  of  production  for  motor 
vehicles  built  in  two  or  more  stages 
responsibility  for  the  notification  and 
remedy  of  defects  and  noncompliances 
that  ara  determined  to  exist  in  those 
vehicles.  In  November  1988,  the  agency 
granted  a  petition  from  the  National 
Truck  Equipment  Association  (NTEA)  to 
commence  this  rulemaking  proceeding. 


After  evaluating  the  manner  in  which 
recent  recall  campaigns  involving 
multistage  vehicles  have  been 
conducted,  the  agency  has  concluded 
that  the  existing  regulations  provide  an 
appropriate  framework  for 
manufactiuen  to  use  in  exercising  their 
responsibilities  in  this  area,  and  that  the 
requested  amendments  are  therefore 
unnecessary. 

RW  FURTHER  MFORMATKM  CONTACT: 

Mr.  Jon  White,  Office  of  Defects 
Investigation  (NEF-11),  National 
Hi^way  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  (202)  366-5226. 

SUPPLEMENTARY  MFORMATION: 

A.  Multistage  and  Altered  Vehicles 

Unlike  passenger  cars,  which  are 
normally  produced  by  e  single 
manufacturer,  trunks,  buses,  and 
recreational  vehicles  are  often 
manufactured  in  two  ot  more  stages, 
with  separate  manufacturere  resp^msible 
for  each  stage  of  production.  Typically, 
the  basic  motive  and  structural 
components,  consisting  at  a  minimiun 
of  the  fiame,  the  power  train,  and  the 
steering,  suspension,  and  braking 
systMos.  are  first  fabricated  into  the 
form  of  a  "chassis,"  or.  where  a 
completed  occupant  compartment  is 
also  provided,  into  the  fwm  of  a 
"chassis-cab."  This  is  in  turn  delivered 
as  an  "incomplete  vehicle"  to  a  "final 
stage  manufacturer."  who  adds  cargo- 
carrying,  worii-ptffbrming,  or  load- 
bearing  components  that  allow  the 
vehicle  to  perform  its  intmded  function. 
If  the  vehicle  is  manufactured  in  three 
or  more  stages,  "intermediate 
manufacturen"  alsabecome  involved  in 
its  production. 

Ii  a  previously  certified  vehicle  is 
modified  befcwe  it  is  first  purchased  in 
good  faith  fot  purposes  otner  then 
resale,  and  the  modifications  coonst  of 
anything  other  than  the  addition, 
substitution,  or  removal  of  readily 
attachable  components  such  as  mirron 
or  tire  and  rim  assemblies,  or  minor 
finishing  operations  such  as  painting,  or 
if  the  modifications  are  performed  in 
such  a  manner  that  the  stated  weight 
ratings  for  the  vehicle  are  no  longer 
valid,  the  vehicle  is  deemed  to  have 
been  "altered."  In  such  a  circumstance, 
the  alterer  must  certify  that  the  vehicle, 
as  altered,  conforms  to  all  applicable 
Federal  mot(v  vehicle  safety  standards. 

B.  Statutory  and  Regulatory  Basis  for 
Manufacturen'  Recall  Responsibilities 

Under  sections  151  and  152  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (Ae  Act).  15  U.S.C.  1411  and 
1412,  if  a  motor  veUcle  or  item  of 
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leplacammit  equipment  is  detennined  to 
contain  a  safety-related  defect  or  not  to 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard,  the 
manufecturer  of  that  motor  vehicle  or 
replacement  equipment  item  must 
furnish  notification  to  the  Secretary  of 
Transp<Hlation,  and  to  owners, 
purchasers,  and  dealers  of  the  vehicle  or 
equipment  involved,  and  must  remedy 
the  defisct  or  noncompliance.  Section 
159  of  the  Act,  15  U.S.C.  1419.  defines 
"replacement  equipment"  as  motor 
vehicle  equipment  other  than  "original 
equipment,"  which  the  section  in  turn 
defines  as  that  "which  was  installed  in 
or  on  a  motor  vehicle  at  the  time  of  its 
delivery  to  the  first  purchaser."  Section 
159  further  states  that,  unless  otherwise 
provided  in  regulations  of  the  Secretary, 
''[a]  defect  in,  or  failure  to  comply  of,  an 
item  of  oridnal  equipment  shall  be 
deemed  to  oe  a  defect  in,  or  failure  to 
comply  of,  the  motor  vehicle  in  or  on 
which  sudi  equipment  was  installed  at 
the  time  of  its  delivety  to  the  first 
purchaser"  and  that  "(ilf  the 
manufecturer  of  a  motor  vehicle  is  not 
the  manufacturer  of  original  equipment 
installed  in  ot  on  such  vehicle  at  the 
time  of  its  delivery  to  the  first 
purchaser,  the  manufacturer  of  the 
vehicle  (rather  than  the  manufacturer  of 
such  equipment)  shall  be  considered  the 
manufacturer  of  such  item  of 
emiiproent" 

Regulations  implementing  section  159 
of  the  Act  are  found  at  49  CTR  part  579. 
Secti(Hi  579.5  of  those  regulations 
specify  manufactiuers'  defsct  and 
noncompliance  responsibilities. 
Paragraph  (a)  of  that  section  states  that 
"(e]ach  manufecturer  of  a  motor  vehicle 
shall  be  responsible  for  any  safety- 
related  defsct  or  any  noncompliance 
determined  to  exist  in  the  vehicle  or  in 
any  item  of  original  equipment." 

C  NHTSA's  iBterpreUtion  That 
Incomplete  Vehida  b  an  Original 
Equipment  Item 

In  its  interpretations  of  the  Act  before 
the  NTEA  petition.  NHTSA  classified  an 
incomplete  vehicle  as  an  original 
equipment  item  for  which  the  final  stage 
manufacturer  has  recall  responsibility 
under  section  159.  This  interpretation 
renders  the  final  stage  manufacturer 
responsible  for  the  notification  and 
remedy  of  all  defects  and 
noncompliances  in  a  vehicle  it 
completes,  including  those  contained  in 
the  incomplete  vehicle. 

C.  NTEA's  Petition  for  Rulemaking 

On  July  8, 1988.  NHTSA  received  a 
petition  from  the  NTEA  requesting  the 
agency  to  institute  rulemaking  to  amend 
49  CFR  Part  579  "to  clarify  and 


equitably  apportion"  between 
incomplete  and  final  stage  vehicle 
manufacturas  responsibihty  for  the 
notification  and  remedy  of  defects  and 
noncompUances.  The  petition  proposed 
that  Part  579  be  amended  to  specify  that 
a  final  stage  manufacturer  can  elect  "to 
make  manufacturers  of  incomplete 
vehicles  responsible  for  notification  and 
remedy  of  noncompliances  and  safsty- 
related  defects  inherent  in  the 
incomplete  vehicle  or  that  arise  *  •  • 
when  the  incomplete  vehicle  is 
completed  in  a  numner  authorized  by 
the  incomplete  vehicle  manufacturer." 
The  NTEA  petition  also  requested  that 
NHTSA  amend  its  regulations  to 
specifically  address  the  recall 
responsibilities  of  vehicle  alterers. 

E.  NHTSA's  AcdoB  on  the  Pefitiaa 

NHTSA  granted  the  NTEA's  petition 
on  November  10, 1988.  Consistent  with 
its  rules  for  processing  such  petitions. 
49  CFR  552.9,  NHTSA  advised  the 
NTEA  that  it  would  be^  a  rulemaking 
proceeding,  but  that  this  did  not  signify 
that  the  rule  in  question  would 
ultimately  be  issued.  Before  granting  the 
petition,  however,  NHTSA  had 
determined,  pursuant  to  49  CFR  552.8, 
that  there  was  "a  reasonable  possibility" 
that  such  a  rule  would  be  issued.  This 
determination  was  influenced  by  a 
conflict  between  incomplete  and  final 
stage  vehicle  manufacturers  that 
NHTSA  had  witnessed  over  the  issue  of 
which  party  would  be  responsible  for 
recalling  vehicles  that  contained  a 
safety-related  defect. 

That  conflict  arose  in  early  1987. 
when  NHTSA  approached  Ford  Motor 
Company  and  an  association 
representing  the  majorify  of  ambulance 
manufacturers  to  address  fires  caused  by 
fuel  expulsion  that  were  being  reported 
in  an  increasing  number  of  ambulances 
built  on  certain  Ford  E-350  chassis. 
Initially,  botii  Ford  and  the  ambulance 
manufacturers  raised  legal  and  factual 
arguments  to  deny  their  own  fault  in  the 
matter,  and  to  attribute  the  defect  to  the 
other's  actions.  This  process  consumed 
time  that  could  otherwise  have  been 
devoted  to  fashioning  a  remedy  for  the 
defect  and  ensuring  the  remedy's 
prompt  implementation.  Ultimately, 
Ford  conducted  a  recall.  However, 
because  of  the  delay  and  uncertainty 
that  preceded  this  action,  NHTSA 
concluded  that  there  was  a  need  for  it 
to  examine  whether  its  regulations 
should  be  amended  to  specifically 
allocate  recall  responsibility  among  the 
various  manufactiuers  in  the  chain  of 
production  for  multistage  vehicles. 


F.  SnfaeMiiMat  Eacpnimtx  WHk 
Multistage  Vehicle  Racalls 

The  conflicts  between  incomplete  and 
final  stage  vehicle  manufacturers  that 
NHTSA  witnessed  in  the  ambulance 
recall  have  not  been  evident  in 
subsequent  enforcement  actions 
involving  multistage  vehicles.  For 
example,  several  motorhome 
manufacturere  determined  in  April  1991 
U»at  a  safety-related  defect  existed  in 
certain  of  their  1978  through  1986 
model  year  micro-mini  motorhomes 
built  on  chassis  manufactured  by  ToyoU 
Motor  Corporation  with  semi-floating 
axles  that  wgre  modified  through  the 
addition  of  "aftermarket"  dual  rear 
wheels.  Although  some  of  the  affected 
motorhome  manufacturen  originally 
suggested  Uiat  ToyoU  should  be 
responsible  foft  the  recall,  they 
eventually  recognized  that  under  the 
Act,  the  final  stage  manufacturer  had 
the  responsibility  to  conduct  the 
notification  and  remedy  campaign.  The 
motoriionie  manufacturere  ultimately 
instituted  their  campaigns  to  recall 
these  vehicles  after  Toyota  agreed  to 
supply  them,  at  a  reduced  price,  with 
full-floating  axles  equipped  with 
factory-installed  dual  rear  wheels  to 
replace  the  defisctive  equipment.  In  • 
more  recent  action,  Navistar 
International  Corporation  agreed  to 
recall  185.177  school  buses  that  failed  to 
comply  with  Fedoel  Motor  Vehicle 
Safety  Standard  No.  301,  Fuel  System 
Integrity,  despite  the  fact  that,  as  the 
chassis  manufacturer,  it  did  not  have 
the  legal  responsibility  under  the  Act  to 
do  so. 

G.  NHTSA's  Exfeting  ReguUtions  oa 
MultisUge  Vehicles  Permit  Recall 
Responsibility  To  Be  Assumed  by  Any 
Manufacturer 

NHTSA's  existing  regulations 
covering  vehicles  manufactured  in  two 
or  more  stages  do  not  mandate  that 
responsibility  for  defects  and 
noncompliances  be  borne  exclusively  by 
final  stage  manufacturers,  but  instead 
permit  such  responsibility  to  be 
assumed  by  any  other  manufacturer  in 
the  production  chain.  This  is  reflected 
in  49  CFR  568.7.  which  specifies 
requirements  for  incomplete  or 
intermediate  stage  vehicle 
manufacturere  who  assume  legal 
responsibility  for  all  duties  and 
liabilities  imposed  or»  manufarturors 
under  the  Act.  Additionally.  49  CFR 
573.3(c)  specifies  that  in  the  ca.se  of  a 
defect  or  noncompUance  determined  to 
exist  in  a  vehicle  manufactured  in  two 
or  more  stages,  compliance  wiL^  agency 
notification  and  reporting  requirements 
by  any  manufacturer  in  the  production 
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chain  shall  be  considered  compliance 
by  all  sudi  manufacturers.  These 
regulations  emphasize  the  fact  that 
NHTSA  is  not  concerned  with  which 
manufactiuer  in  the  production  chain 
assumes  responsibility  for  recalling  a 
vehicle  buih  in  two  or  more  stages,  so 
long  as  there  is  a  manufacturer  who 
does  so. 

H.  Meene  Available  for  Final  Stage 
Manufacturer  To  Avoid  Recall 
Responaibility 

The  fact  that  an  incomplete  vehicle 
manufacturer  is  not  obligated  by  Federal 
law  to  conduct  a  recall  unless  it  agrees 
to  assume  responsibility  to  do  so  does 
not  place,  in  NHTSA's  estimation,  an 
insurmoxmtable  burden  on  the  final 
stage  manufacturer.  In  negotiating  the 
purchase  of  incomplete  vehicles,  the 
final  stage  manufacturer  can  seek  to 
have  the  incomplete  vehicle 
manufecturer  assume  contractual 
responsibility  for  any  defects  and 
noncompliances  inherent  in  the 
incomplete  vehicle.  Even  in  the  absence 
of  such  contractual  provisions,  if  the 
completed  vehicles  appear  to  contain  a 
defect  or  noncompliance  that  was 
inherent  in  the  incomplete  vehicle,  the 
two  manufacturers  could  enter  into  an 
agreement  under  which  the  incomplete 
vehicle  manufacturer  would  take 
responsibility  for  the  recall  campaign 
(as  was  done  in  the  Navistar  school  bus 
recall  noted  above).  Moreover,  even  if 
the  incomplete  vehicle  manufacturer 
were  to  refuse  to  assume  such 
responsibility,  the  final  stage 
manufacturer  would  not  be  left  without 
recourse.  If  the  defect  or  noncompliance 
was  in  fact  caused  by  the  incomplete 
vehicle  manufacturer,  the  final  stage 
manufectiuer  would  most  likely  be  able 
to  obtain  reimbursement  from  the 
incomplete  vehicle  manufacturer  for 
any  losses  it  incurred  in  conducting  the 
recall  campaign  (including  direct 
expenses  and  other  possible  damages) 
xmder  state  commercial  law. 

I.  Leaving  Recall  Responsibility  With 
the  Final  Stage  Manufacturer  Furthers 
Important  Policy  Objectives 

NHTSA  recognizes  that  in  many  cases 
the  incomplete  vehicle  manufacturer 
wrill  be  in  the  best  position  to  identify 
a  remedy  for  a  defect  or  noncompliance. 


and  may  have  a  more  extensive  dealer 
network  at  which  the  remedy  may  be 
obtained.  However,  the  agency  has 
concluded  that  the  better  policy  is  to 
leave  recall  res{>onsibility  with  the  final 
stage  manufacturer  in  circumstances 
where  the  incomplete  or  intermediate 
stage  vehicle  manufacturer  refuses  to 
assume  such  responsibility.  The  final 
stage  manufacturer  is  the  party  who 
selects  the  components,  assemblies,  and 
systems  that  are  incorporated  into  the 
vehicle  as  finally  manufactured. 
Additionally,  the  final  stage 
manufacturer  is  most  likely  to  be  able  to 
identify  owners  from  sales  and  warranty 
records,  as  well  as  state  registration 
records,  which  may  not  be  available  to 
incomplete  or  intermediate  stage  vehicle 
manufacturers. 

Leaving  recall  responsibihty  with  the 
final  stage  manufacturer  if  it  is  not 
assumed  by  any  other  manufactiu^r  in 
the  production  chain  also  provides  a 
degree  of  certainty  that  is  essential  for 
assuring  that  defects  and 
noncompliances  are  remedied  as 
promptly  as  possible.  This  avoids  delays 
that  could  have  safety  repercussions  if 
the  various  manufacturers  in  the 
production  chain  were  to  engage  in 
extended  arguments  over  whidh  one  is 
responsible  for  the  defect  or 
noncompliance  that  necessitates  the 
recall  campaign. 

J.  Vehicle  Alterers 

The  NTEA  petition  also  proposed  that 
the  definition  of  replacement  equipment 
in  49  CFR  579.4(b)  be  broadened  to 
include  motor  vehicle  equipment  that  is 
added,  physically  altered,  or  directly 
affected  by  an  alteration  that  had  not 
been  expressly  authorized  by  the 
manufacturer  of  a  previously  completed 
vehicle.  In  such  a  situation,  the  alterer 
would  be  considered  a  manufacturer  of 
replacement  equipment,  and,  under 
sections  151  and  152  of  the  Safety  Act, 
15  U.S.C.  1411  and  1412.  be  responsible 
for  defects  or  noncompliance  in  that 
equipment.  The  petition  further 
specified  that  the  manufacturer  of  the 
previously  completed  vehicle  that 
receives  the  alteration  would  continue 
to  be  regarded  as  the  motor  vehicle 
manufacturer  and  retain  responsibility 
for  any  defect  or  noncompliance  present 


in  the  vehicle  before  alteration  or 
introduced  through  alterations 
performed  with  that  manufacturer's 
express  authorization. 

NHTSA's  existing  regulations  on 
vehicles  manufactured  in  two  or  more 
stages  (49  CFR  part  568)  impose  certain 
requirements  on  persons  who  alter 
certified  vehicles.  Section  568.8  of  those 
regulations  provides  that 

[a]  person  who  alters  a  vehicle  that  has 
been  previously  certified  •  •  •  other  than  by 
the  addition,  substitution,  or  removal  of 
readily  attachable  components  such  as 
mirrors  or  tire  (k  rim  assemblies,  or  minor 
finishing  operations  such  as  painting,  or  who 
alters  a  vehicle  in  such  a  manner  tiiat  its 
stated  weight  ratings  are  no  longer  vhlid, 
before  the  first  purchase  of  the  vehicle  in 
good  faith  for  purposes  other  than  resale, 
shall  ascertain  that  the  vehicle  as  altered 
conforms  to  the  standards  which  are  afiected 
by  the  alteration  and  are  in  effiect  on  the 
original  date  of  manufecture  of  the  vehicle, 
the  date  of  fmal  completion,  or  a  date 
between  those  two  dates.  That  person  shall 
certify  the  vehicle  in  accordance  with  $  567.7 
of  this  chapter. 

NHTSA's  vehicle  certification 
regulations  at  49  CFR  567.7  provide  that 
a  person  who  alters  previously  certified 
vehicle  shall  allow  the  original 
certification  label  to  remain  on  the 
vehicle  and  shall  affix  an  additional 
label  that  specifies  that  the  vehicle,  as 
altered,  conforms  to  all  applicable 
Federal  motor  vehicle  safety  standards 
aff'ected  by  the  alteration. 

In  light  of  these  requirements,  before 
it  received  the  NTEA  petition,  NHTSA 
had  issued  interpretations  stating  that 
an  alterer  is  considered  a 
"manufacturer"  for  the  purposes  of  the 
Act,  and  is  responsible  for  the 
notification  and  remedy  of  defects  and 
noncompliances  caused  by  the 
alteration.  The  agency  has  consequently 
concluded  that  there  is  no  need  for  the 
proposed  NTEA  amendment  to  49  CFR 
579.4(b)  concerning  vehicle  alterations. 

Authority:  15  U.S.Q  1392, 1407.  and  1411- 
1420,  delegations  of  authority  at  49  CFR  1.50 
and  501.8(f). 

Issued  on  July  22. 1993. 
Barry  Felrice. 

Associate  Administrator  for  Bulemaking. 
[FR  Doc  93-17977  Filed  7-27-93;  8:45  am] 
BIUJNQ  cooc  4tie-a»-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunwniB  olh«r  than  rules  or 
proposed  rules  that  are  appiicabie  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agsncy  decisions  and 
rulings,  delegations  of  authority.  Wing  of 
petitions  and  appiicalions  and  agency 
•tatamanls  of  organization  and  ItvKtions  are 
examples  of  documents  eyjpearing  in  this 
section. 


ACTKM:  1993  SSI-adjusted  income 
eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 


ACTION 

Foster  GrandparanI  Program  and 
Senior  Companion  Program,  Incoma 
Eligibility  Lavala 

AGENCY:  ACTION. 


SUMMARY:  This  notice  adjusts  the  1993 
income  eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs  published  in  58  FR  13735. 
March  15, 1993. 

This  adjustment  is  based  on  the  1993 
state  supplementations  to  Supplemental 
Security  hicome  (SSQ  disseminated  by 
the  Social  Security  Administration  in 
April  1993.  The  revised  income 
eligibility  level  for  each  state  adopts  the 
higher  amount  of  either  (a)  125%  of  the 


Department  of  Health  and  Human 
Services  (DHHS)  Poverty  Income 
Guidelines,  or  (b)  100%'of  the  DHHS 
Guidelines  plus  the  current  amount  of 
each  state  supplementation  to  SSI. 
Amounts  are  rounded  to  the  next 
highest  multiple  of  $5.00. 

Persons  whose  income  met  the 
eligibility  levels  published  on  March  15. 
1993.  shall  remain  eligible  under  the 
conditions  provided  in  current  policy. 
The  adjusted  eligibility  levels  in  this 
notice  shall  apply  to  persons  enrolling 
in  the  Programs  on  or  after  its  effective 
date. 


ScHEDUt^s  OF  Income  Elksibility  Level:  Foster  Grandparent  and  Senior  Co*ff»ANiON  Programs 

(For  the  loNowing  SSI-Adjusted  States] 


States 

Household  units  of 

One 

Two 

Three 

Rxjr 

Five 

Six 

Seven 

EigM 

Alaska  _ 

California 

$13,190 
10,020 

8.715 
10.730 

8,715 

$18,310 
16,920 
13,310 
14,735 
11.855 

$21,390 
19,380 
15.770 
17.195 
14.865 

$24,470 
21.840 
18.230 
19.655 
17.940 

$27,550 
24.300 
21,015 
22.115 
21,015 

$30,630 
26.760 
24.090 
24,575 
24,090 

$33,975 
29,220 
27.165 
27.165 
27.165 

$37325 

Colorado  ....^ 

31.680 

Corviecticut 

30.240 

Massachusetts 

30.240 
30.240 

anfSiSSSK  ^"SdStiSS  ISSST*"'  *"  ^'^  *"  '^^^'  *"  ^'^  ^  ^^"'**^'  •**  *"  *^'°^^  ■"  «^*^-  c<*«*> 


7.  and  1411- 
19CFR1.50 


The  following  income  eligibility 
levels  reflecting  125%  of  the  DHHS 
Poverty  Incoma  Guidelines  were 
published  in  the  March  15, 1993. 
Federal  Register.  They  remain  in  effect 
for  all  .states,  the  District  of  Columbia, 
Puerto  Rico,  and  Lhe  Virgin  Islands, 
with  the  exception  of  the  SSI-adjusted 
states  shown  above. 


States 

Household  units  of 

One 

Two 

Three 

Hami'Z'.'"". 

$8,715 
10.050 

$11,790 
13,575 

$14,865 
17.100 

(For  household  units  wth  more  than  three 
members,  add  $3,075  In  "Afl"  states  and 
$3,525  in  Hawaii  for  each  additiormi  member.) 

EFFECTIVE  OATE:  July  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Key  Tejada,  Program  Officer.  Foster 
Grandparent  Program,  1100  Vermont 
Avenue.  NW.,  Washington.  DC  20525  or 
telephone  (202)  606-4849:  or  Douglas  S. 
Hill,  Acting  Program  Officer.  Sonior 


Companion  Program.  1100  Vermont 
Avenue.  NW.,  Washinglon,  DC  20525  or 
telephone  (202)  606-4851. 

SUPPLEMENTARY  INFORMATION:  ACTION 
programs  are  authorized  pursuant  to 
sections  211  and  213  of  the  Domestic 
Volunteer  5>ervice  Act  of  1973,  as 
amended.  Public  Law  93-113,  37  Stat. 
394.  The  income  eligibility  levels  are 
determined  by  the  currently  appHcable 
guidelines  published  by  DHJ^S  pursuant 
to  sections  R52  and  673  (2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  requires  poverty  guidelines 
to  be  adjusted  for  Consumer  Price  Index 
changes. 

Signed  at  Washington,  DC.  this  16th  day  of 
July,  1993. 

G.  Gary  Kowaiczyk, 

Acting  Director. 

IFR  Doc  93-17923  Filed  7-27-93;  8:45  ami 

■RXIMQ  COOE  MGO-aS-H 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITEO  STATES 

Committea  on  Rulemaking;  Public 
Meeting 

SUMMARY:  Pursuant  to  the  Fednnil 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  the 
meeting  of  the  Committee  on 
Rulemaking  of  the  Administrative 
Conference  of  the  United  Slates.  The 
Committee  will  meet  to  further  discuss 
a  draft  recommendation  on  improving 
the  environment  of  agency  rulemaking. 
DATES:  Wednesday,  August  4, 1993  st  9 
a.m. 

LOCATWN:  Office  of  the  Chainnan. 
Administrative  Conference,  2120  L 
Street,  NW.,  suite  500,  Washington.  DC. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Kevin  L.  Jessar,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.,  suite 
500,  Washington.  DC  20037.  Telephone: 
(202)  254-7020. 
SUPPLEMENTARY  INFORMATION: 
Attendance  at  the  committee  meeting  is 
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open  to  the  interested  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it-appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

Dated:  July  23. 1993. 
MM^MlW.Bmrari. 
Deputy  Research  Dtnctor. 
[FR  Doc  93-18129  Filed  7-27-93: 8.45  am) 


DEPARTMENT  OF  AGRICULTURE 


Forest  S«rvic« 


Reversion  of  Land  from  tfw 
Jurisdiction  of  tha  USOA.  Forest . 
Sarvica  to  tfw  Tannassaa  Valley 
Authority 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  1940  the  Tennessee  Valley 
Authority  (TVA)  transferred  to  the 
Forest  Service  administrative 
jurisdiction  over  certain  lands  the  TVA 
had  acquired  for  various  reservoir 
projects.  Some  of  these  lands  on  Lake 
Blue  Ridge  became  part  of  the 
Chattahoochee  National  Forest  in 
Georgia.  Under  the  terms  of  the  1940 
agreement  between  the  TVA  and  the 
Forest  Service,  notice  is  hereby  given  of 
the  reversion  of  administrative 
jurisdiction  over  these  lands  back  to  the 
TVA.  The  subject  lands  are  described  in 
appendix  A  set  out  st  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  lands  will  revert  to 
TVA  jiirisdiction  January  1. 1994. 
FOR  FURTHER  tlFORMATION  CONTACT: 
Questions  about  this  notice  should  be 
addressed  to  David  M.  Sherman,  Lands 
Staff,  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20009-6090, 
(202)  205-1362. 

SUPPLEMENTARY  MFORMATION:  On  August 
12. 1940.  the  U.S.  Department  of 
A^cultiue.  F(»BSt  Service,  and  the 
Tennessee  Valley  Authority  executed  an 
Agreement  of  Transfer  of  land  from  the 
Tennessee  Valley  Authority  to  the 
Forest  Service.  Notice  of  the  agreemmt 
was  published  in  the  Federal  Register 
on  November  16, 1940,  (5  FR  4512).  By 
this  Agreement  the  Tennessee  Valley 
Authority  transfaned  administrative 
jurisdiction  over  certain  lands  acauired 
by  the  TVA  pursuant  to  the  Act  of  May 


18. 1933  (16  U.S.C.  831.  et  seq.)  to  the 
Department  of  Agriculture.  These  lands 
were  included  in  the  Chattahoochee 
National  Forest  by  President  Franklin  D. 
Rooeeveh  on  November  15, 1940,  acting 
piu«uant  to  section  24  of  the  Act  of 
March  3, 1891  (16  U.S.C.  471)  which 
authorized  the  creation  of  forest  reserves 
for  watershed  protection.  Notice  of  the 
Presidential  action  was  published  in  the 
Federal  Register  on  November  16, 1940 
along  with  the  transfer  agreement  (5  FR 
4515),  which  states  in  part  that: 

The  assignment  and  transfer  to  Department 
(of  Agriculture)  of  the  right  of  possession  and 
all  other  right,  title,  or  interest  to  the  above- 
described  property  now  possessed  by  the 
Tennessee  Valley  Authority  shall  be  effective 
so  long  as  said  property  is  administered  and 
operated  as  a  part  of  the  national  forest  to 
provide  a  maximum  of  watershed  protection 
and  subject  to  the  terms  and  conditions 
herein  contained;  and  in  the  event  said 
property  shall  at  any  time  cease  so  to  be 
administered  then  the  right  of  possession  and 
all  other  right,  title,  and  interest  herein 
assigned  and  transferred  by  the  Tennessee 
Valley  Authority  shall  thereupon  revert  to 
and  become  the  property  of  the  Tennessee 
Valley  Authority  automatically  and  without 
the  necessity  (or  the  Institution  by  it  of  any 
legal  proceedings  therefor  whatsoever.  5  FR 
4514. 

Some  of  the  lands  transferred  to  the 
Department  of  Agriculture  for 
administration  under  the  1940 
Agreement  are  narrow  strips  of  land, 
usually  less  than  100  feet  in  width, 
which  constitute  a  portion  of  the  shores 
of  the  reservoirs.  Overall  land  and  water 
management  of  the  reservoir  areas  has 
been  complicated  by  the  tripartite 
jiuisdiction  of  the  Forest  Service,  the 
Corps  of  Engineers  and  the  TVA.  The 
TVA  has  managed  the  water  for 
hydroelectric  power  and  flood  control, 
and  some  upland  areas.  The  Forest 
Service  has  managed  the  narrow 
riparian  strips  constituting  the  shores  of 
the  reservoirs.  The  Corps  of  Engineers 
has  had  jurisdiction  over  any  structures 
permitted  in  these  navigable  waters. 
This  present  inefficient  pattern  of  land 
administration  does  not  provide  for  "a 
maximum  of  watershed  protection,"  as 
required  in  the  1940  Agreement,  nor  can 
the  riparian  lands  be  effectively 
administered  or  operated  as  part  of  the 
National  Forest,  llierefore.  the 
reversionary  terms  of  the  1940 
Agreement  previously  dted  are  hereby 
effected  vrim  respect  to  certain  lands, 
specifically  described  in  appendix  A. 

Management  of  the  descnoed  riparian 
lands  will  be  improved  by  the  reversion 
of  the  administrative  jurisdiction  over 
the  lands  to  the  TVA.  Reversion  will 
also  make  it  more  convenient  for 
adjacent  ptopmty  owners  who  must 
now  deal  with  multiple  agencies  in 


order  to  obtain  permits.  The  Forest 
Service  has  requested  of  the  TVA  that 
any  and  all  permittees  occupying 
reverted  lands  under  any  authorization 
issued  by  the  Forest  Service  will  not 
have  their  occupancy  unreasonably 
interrupted  by  tne  assumption  of 
jurisdiction  over  the  subject  lands  by 
the  TVA.  The  Forest  Service  will  work 
with  the  TVA  to  ensure  the  continuation 
of  existing  uses  on  the  reverted  lands 
until  expiration  of  Forest  Service 
permits.  Subsequent  authorizations  of 
uses  (HI  the  reverted  land  will  be  at  the 
discretion  of  the  TVA. 

Effiactive  January  1. 1994. 
administrative  jurisdiction  over  the 
lands  identified  in  appendix  A  is  hereby 
reverted  to  the  TVA,  without 
consideration  of  any  kind,  and  the 
administrative  jurisdiction  of  the 
Secretary  of  Agriculture  is  thereby 
terminated.  The  Forest  Service  is 
providing  written  notice  to  all  persons 
or  entities  possessing  Forest  Service 
permits  or  other  special  use 
authorizations  on  the  lands  reverting  to 
the  TVA. 

Dated:  July  15, 1993. 
Marvin  Meier, 
Acting  Regional  Forester. 

Appendix  A 

All  acreages  recited  herein  are 
approximate. 

All  those  parcels  of  land  lying  on  the 
«ratert  of  Blue  Ridge  Lake  in  Districts  7  and 
8,  Section  1 ,  and  Districts  7  and  8,  Section 
2,  Fannin  County,  Georgia  being  all  or  pert 
of  certain  of  those  tracts  described  by 
Contract  TV  56798  as  conveyed  from  the 
Tennessee  Valley  Authority  to  the  Forest 
Service,  Department  of  Agriculture  by 
Presidential  Proclamation  dated  August  12, 
1940  and  described  as  follows: 
BRR-9    Wm.  Gairen,  12.35  acres. 
BRR-10    R.C  Miller,  33.73  acres. 
BRR-13    MoUie  E.  Prince— 9.4  acres  being 
that  part  of  said  tract  that  lies  north  qf 
the  Moiganton  Point  Boat  Ramp. 
BRR-14    M.Q  Smith,  et  al.,  3.82  acres. 
BRR-23    W.R  Collins— 25  acres  being  the 
parts  of  said  tract  in  Land  Lot  323 
District  8,  Section  1  which  lie  betvreen 
the  1690  and  1700  contoiir  and  lietween 
tlM  1690  and  1700  contour  plus  150 
horizontal  feet,  and  which  are  not 
adjacent  to  other  lands  administered  by 
the  Forest  Service. 
BRR-24    W.D.  Qrawibrd,  3.22  acres. 
BRR-26    Wade  Allen— 9.21  acres  being  that 
part  of  said  tract  which  lies  between  the 
1690  contour  and  the  east  line  of  Land 
Lot  305,  District  8,  Section  2. 
BRR-30    Wm.  B.  Lovingood— 4  acres  being 

all  the  islands. 
BRR-32    CL  Mcdure,  3  acres  being  all  of 
said  tract  that  lies  between  the  1690  and 
1700  contour  in  Land  Lot  311,  District  8, 
Secti(m2. 
BRR-36    Starkey  Flythee.  a3  acre. 


UMI 


Federal  Register  /  Vol.  58.  No.  143  /  Wednesday.  July  28.  1993  /  Notices  40407 


BRR-37    S.R  Green— 36.SM3VS  being  all 
the  islands  plus  all  parts  of  said  tract  that 
lie  between  the  1690  and  1700  contour 
and  between  the  1690  and  1700  contour 
plus  ISO  horizontal  feet,  and  which  are 
not  adjacent  to  other  lands  administered 
by  the  Pwest  Service. 

BRR-39    Mrs.  Mattie  Freeman— 1.0  acre 
being  all  of  said  tract  that  lies  north  of 
the  Morganton  Point  Boat  Ramp. 

BRR-40  M.J.  Jones— 10.1  acres  being  all  the 
islands  and  that  part  of  said  tract  in  Land 
Lot  17,  District  7,  Section  2  that  lies  west 
of  the  Antioch  Cemetery. 

BRR-45    W.O.  Crawford,  0.67  acre. 

BRR-49    T.L.  Ray,  4.45  acres. 

BRR-68    WiUis  Wright— 0.55  acre  being  all 
the  islands. 

BRR-76    M.J.  Green.  0.3  acre. 

BRR-80    A.L.  Parmer,  0.10  acre. 

Total  158.0  acres. 
The  above  listed  lands  are  more 

particularly  delineated  on  maps  which  are  on 

file  with  both  the  Tennessee  Valley  Authority 

and  the  United  States  Department  of 

Agriculture,  Porest  Service. 

IPR  Doc  93-17945  Piled  7-27-93;  8:45  am] 

MIMO  CODE  M1*-11-4I 


NewlMrry  National  Volcanic  Monumant 
Advlaory  Council  MaaUng  NoUca 

agency:  Forest  Service.  USDA. 

ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  Meeting. 


SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  August  26  and  27, 1993  at 
the  Bend/Fort  Rock  Ranger  District. 
1230  NE  3rd  Street  in  Bend.  Oregon. 
The  meetings  will  begin  at  9  am  and 
continue  tmtil  4  p.m.  each  day.  Agenda 
items  to  be  covered  include:  A  tour  of 
the  Monument  and  adjacent  areas  to 
better  understand  the  role  of  fire  in  this 
ecosystem,  review  of  alternatives  for  the 
management  plan,  and  staff  reports  on 
the  summer  season. 

Interested  members  of  the  public  are 
encoiu^ed  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom,  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS,  1230 
NE  3rd.  Bend,  OR  97701,  (503)  383- 
4702  or  383-4704. 

Dated:  July  16, 1993. 
SallyColliiw, 
Deputy  Forest  Supervisor. 
{FR  Doc.  93-17831  Piled  7-27-93;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[DoekM  Na  nOTTfr^lTS] 

Foraign  Availability  Aasaaamant;  Oil 
Wall  Part  oratora 

agency:  Office  of  Foreign  Availability. 

Biu«au  of  Export  Administration. 

Commerce. 

ACTION:  Notice  of  initiation  of  an 

assessment  and  request  for  comments. 

SUMMARY:  Pursuant  to  section  5(f)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (EAA),  the  Office  of  Foreign 
Availability  (OF A)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of  oil  well 
perforators  to  all  destinations.  Oil  well 
perforators  are  controlled  under 
para^aph  (o)  of  Export  Control 
Classification  Number  (ECO^;)  1C18A  of 
the  Commerce  Control  List  (15  CFR 
799.1,  Supp.  1).  OFA  is  seeking  public 
comments  on  the  foreign  availability  of 
these  items  worldwide. 
DATES:  The  period  for  submission  of 
information  will  close  August  27, 1993. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availabiUty  assessment  to: 
Steven  C  Goldman,  Director,  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  room  1087. 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
hiformation  Record  Inspection  Facility, 
room  4525,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  VffORMATION  CONTACT:  Ron 
Rolfe,  Office  of  Foreign  Availability, 
Department  of  Commerce.  Washington. 
D.C  20230.  Telephone:  (202)  482-5953. 
SUPFI^MENTARY  MFORMATION:  Under 
sections  5(f)  and  5(h)  of  the  EAA,  OFA 
assesses  the  foreign  availability  of  goods 
and  technology  whose  export  is 
controlled  for  national  security  reasons. 
Part  791  of  the  Export  Administration 
Regulations  (EAR)  (15  CFR  part  730  et 
seq.)  establishes  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  goods  and  tedmology. 
OFA  is  publishing  this  notice  pursuant 
to  sections  5(f)(3)  and  5(f)(9)  of  the  EAA. 

On  June  21, 1993.  OFA  accepted  a 
foreign  availability  submission  pursuant 
to  section  5(f)  of  the  EAA  relating  to  the 
decontrol  of  oil  well  perforatore  to  all 
destinations.  These  items  are  controlled 
for  national  security  reasons  under 


paragraph  (o)  of  EOCN  1C18A  of  the 
Commerce  Control  List  (CCL)  (15  CFR 
799.1.  Supp.  1):  "Items  on  the 
International  Munitions  List." 
.    The  oil  well  industry  uses  oil  well 
perforators  to  open  up  holes  in  the  rock 
wall  surrounding  a  drill  shaft  to  allow 
oil  to  flow  up  and  out  of  a  well.  These 
small  devices  typically  have  an  outer 
case  of  steel,  an  interior  shaped  like  a 
cone  that  is  lined  vnth  a  small  amount 
of  explosive  (usually  military  explosives 
such  as  RDX,  HMX,  HNS,  etc.),  and  a 
second  lining  of  metal  (often  copper). 
By  using  these  explosives,  oil  well 
perforatora  can  tolerate  the  high 
temperatures  encoimtered  in 
tmderground  wells. 

Upon  acceptance  of  the  submission. 
OFA  initiated  a  foreign  availability 
assessment  of  the  item.  By  November 
21, 1993.  consistent  with  the 
requirements  of  the  EAA.  the 
Department  intends  to  submit  for 
publication  in  the  Federal  R^jater  its 
determination  of  the  foraign  availability 
of  the  item. 

To  assist  OFA  in  assessing  such 
foreign  availability,  any  person  may 
submit  relevant  information  to  OFA  at 
the  above  address. 

The  following  information  would  be 
especially  useful: 

— Product  names  and  model 

designations  of  the  U.S.  and  non-U.S. 

items; 
— Names  and  locations  of  non-U.S. 

sources; 
— ^Key  performance  elements,  attributes. 

and  characteristics  of  the  items  on 

which  quaUty  comparisons  may  be 

made; 
— Non-U.S.  sources'  production 

quantities  and/or  sales  of  any 

allegedly  comparable  item; 
— An  estimate  of  market  demand  and 

the  potential  economic  impact  of  the 

control  on  the  U.S.  item; 
— ^Extent  to  which  any  allegedly 

comparable  item  is  based  on  U.S. 

technology; 
— ^Product  names,  model  designations. 

and  value  of  U.S.  controlled  parts  and 

components  incorporated  in  any 

allegedly  comparable  item;  and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  or 

countries  for  which  foreign 

availability  is  alleged. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to:  Foreign  manufacturera' 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  from 
reputable  trade  publications; 
photographs;  and  depositions  based 
upon  eyewitness  accounts.  Supplement 
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No.  1  to  part  791  of  the  EAR  provides 
additiooat  exainles  ef  avidnca  ditf 
would  be  hehrfbi  to  tfaa  invastigatkn. 

OFA  will  also  acoa^  rwmants  er 
infonnatioD  ai  i  Mfiaiiiaii  by  a  laqueat 
that  part  or  all  of  ttia  matetial  be  traalad 
confidectially  bacaoaa  of  its  prajprietaxy 
natuie  or  for  aay  olbar  teaaen.  Tae 
informatioD  lor  which  coofidaatial 
treatiawM  i»  faquaatod  should  be 
submitted  k>  OFA  aepaiataly  from  any 
noo-confidaiUial  infomation.  The  t<^  of 
each  pa^  should  ba  maAMd  with  the 
term  "Coafideotial  IzJonBation." 
Confidential  submissioD*  must  iadude 
a  statement  bora  tfaa  submittar  that  tha 
material  is  comnarcisl  or  finAT^n^l 
information  which  the  submitter  does 
not  ciistonaarily  release  to  the  public  If 
OFA  will  not  accapt  tka  sabmisston  in 
confideiice.  it  wrill  retun  it  A  noa- 
confidential  summary  auist  accompany 
such  submissions  of  oonftdantial 
information.  OFA  will  make  the 
summary  available  for  public 
inspection. 

Regardless  of  whether  the  submitter 
has  requested  confidential  treatment. 
OFA  will  maintain  the  canfidentiaHty  of 
any  information  axeinpt  from  disclosure 
under  the  Freedom  of  faifbrmation  Act 
(5  U.S.C  522).  This  may  inchide 
communications  frtnn  agencies  of  die 
United  States  Government  and  foreign 
governments  wych  are  eji— i|it  from 
disclosnva  undsr  tha  freedom  of 
Information  Act. 

All  othar.inlDtiMliev  mcbivmI  te 
response  to  this  notice  will  be  a  laWsr 
of  pnhtic  racosd  and  will  ba  avaitaMa 
for  public  ianactJos  aod  copying.  In 
the  intarast  ofaccuMcy  aod 
completeness,  the  Department  reqviiaa 
written  commanta  Okal  camnwts  most 
be  followed  by  larittsB  iimcasnda, 
which  also  wiH  baa  ■■ttsr  of  public 
record  aad  wiH  ba  aaaikbla  for  public 
reviMV  sad  copytno. 

The  public  recora  of  inforaatioa 
received  in  reaponse  to  this  notice  will 
be  maintained  in  tba  Buiam  dExpest 
Administration's  Freedom  of 
Inforaaaboo  Racnrda  In^MclioB  Facility, 
room  4525.  DMartmant  of  Commetce, 
14th  Street  aad  Pannaylvania  Avenue 
NW..  WashiB^OB.  DC  20230.  Racorda 
in  this  fodlity.  including  written  pvUic 
comments  sod  ■afnraaisla 
summariziBgtha  aidialanee  of  oral 
commimicatiaaa,  asay  ba  inspacted  and 
copied  in  nrrnnlnnra  with  rsgalntinri 
published  in  part  4  of  title  15  of  tha 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo.  Bureau 
of  Export  Administration.  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  CZ02)  482-5653. 


Due  to  tbe  strict  statutocy  tisM 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  far 
submission  of  relevant  infbrioation  will 
close  August  27,  1993.  The  Department 
will  ooDsiderall  information  received 
before  the  close  of  the  comment  peiiod 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible, 
but  its  consideration  cannot  be  assured. 
Accordingly,  die  Department 
encourages  persons  who  wish  to 

!)rovide  information  related  to  this 
breign  availability  submission  to  do  so 
at  the  earliest  possible  time  to  permit 
the  Etepartment  the  fullest  consideration 
of  the  information. 
Iain  S.  Baird, 

Acting  Assistant  SacreUuyfor  Export 
Administratiom. 

(PR  Doc.  93-17992  Filsd  7-27-93;  a:45  am] 
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National  Oeaanic  and  Atmoapharic 
Administration 


Marin* 

AOENCV:  National  Marina  Fisheries 
Service.  (NMFS).  NOAA,  Cqmmerce. 
ACTION:  Receipt  of  applications  to 
modify  PeimiU  No.  858  tP545)  and  801 
(P420Q. 

lumunr.  Notice  is  hereby  given  that 
James  R.  Gilbert.  Ph.D.  PhifiBSSor. 
WildUfe  Department.  University  of 
Maine,  Orono,  ME  04469-5755  and  J. 
Ward  Testa,  Ph.D.  and  Michael 
Castellini,  Ph.D.,  bistitute  of  Marine 
Science,  Umversity  of  Alaska  99775- 
1080,  have  requested  s  modification  to 
their  Permits  No.  858  and  801. 
respectively. 

DATES:  Written  comments  must  be 
received  on  or  before  August  27, 1993. 
AOORESSES;  Ilia  modfficatiim  raouest 
and  related  documents  are  availaola 
upon  wrritten  request  or  by  appointment 
in  the  Permits  Division.  Office  of 
Protected  Resources,  NMFS.  1335  Esst- 
West  Hwy.,  suite  7324.  Silver  Spring. 
MD  20901  f30lA713-2289); 
(P545}— Director.  Northeast  Region. 

NMFS.  One  Blackburn  Drive. 

Gloucester.  Massachusetts  01930 

(508/281-9200);  and 
(P420C)— Director.  Alaska  Region, 

NMFS.  P.O.  Box  21668,  ^mean.  AK 

99802  (907/588-7221). 

Written  data  or  virnvs*  or  requests  for 
a  public  hearing  on  these  BMxlification 
requests  should  be  si^mitted  to  the 
Assistant  Administiatos  for  Fisheries. 
NMFSv  NOAA.  VS.  Dapaitment  of 
Commerce.  1335  East- West  H%vy..  suite 


7324.  Sihrer  Spring,  MD  20901  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  bearing  on  these  particular 
requests  would  be  apprr^ate. 
StiPPLEMBfTAAV  MFOfMATUH:  The 
subject  modifications  to  Permit  Na  858 
issued  on  hily  6, 1993.  and  Permit  No. 
801  issued  on  October  16, 1992  (57  FR 
48512)  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.),  and  the  provisions 
of  S  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 
Permit  No.  858  authoiiias  Dr.  James  R. 
Gilbert  to  conduct  popiilatitxi  census  on 
an  unspecified  number  of  harbor  seals 
(Phix:a  vkulina]  on  coastal  ledges  in 
New  England  from  Isle  of  Shoals  north 
to  the  Canadian  border  using  a  fixed- 
wing  aircraft. 

The  Permittee  requests  a  modification 
of  the  Permit  to  include  gray  seals  in  his 
survey  design  for  detmnining 
population  eetimetea  rince  gray  seals  are 
sometimes  found  in  the  study  area. 
Permit  No.  801  authorizes  J.  Ward  Testa. 
Ph.D.  and  Michael  Csrtellini.  Ph.D.  to 
take  up  to  1200  Weddell  seals 
(Leptonychotes  weddellO  of  which  550 
may  be  pupa.  400  aay  be  adamnnaloa 
and  250  Bsagr  be  adnb  flMiaa.  and  op  to 
30  each  of  erabeater  sari  [Lobodon 
carcinopka^i^  leopavd  seal  (Hydnuga 
leptonyx],  Rosa  saal  [Omaatophoca 
rossii),  aouthem  alapbant  aad 
[Mimunga  leenina],  and  Antarctic  fur 
seal  (Arctocephalus  gqiella],  may  ba 
captured,  physically  restiainad  and 
taggpd  annually  unth  plastic  cattle  ear 
tags:  up  to  2000  WaddeD  seals  may  be 
harassed  annually  during  research 
activities,  approached  VLp  to  10  times  to 
read  tags,  and  during  ground  censuses; 
and  Mood  samples  and  salvaged  parts 
from  Ae  ^Mcies  authorised  diat  were 
foimd  dead  from  natural  causes  may  be 
obtaiaad  and  impottad. 

The  Permit  Holders  is(|ua8t  a 
modification  to  expand  the  research 

!>rotocoI  on  animaa  already  authorized 
no  iacreaee  in  the  ta&a  auAority  ia 
requaalad).  Of  tha  1200  ¥FeddeH  seek 
authosiad,  it  is  reqaeslad  that:  (1)  850 
adults  ba  lagged  with  subcntanooMa 
transponders  of  which  20  nuy  have 
satellite  tags  (SLTDRs)  attached  to  their 
pelage.  20  may  be  injected  with 
oxytocin  (intramuscularly)  to  extract 
milk  up  to  three  timea.  and  50  may  have 
a  vibrian  dii^wd.  a  claw  mariLad  and 
pulled,  and  up  to  3  blubber  biopsiaa 
taken;  (2)  30  pups  may  have  one  vibrissa 
clipped  once,  a  claw  marked  once  (not 
pulled)  and  blubber  biopsies  taken  up  to 
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3  times,  300  pups  may  be  weighed, 
blood  sampled  and  have  body  fat 
determined  once,  and  40  pups  may  be 
captured,  tagged  and  released  up  to  2- 
3  times;  (3)  30  each  of  crabeater, 
leopard,  Ross,  and  Southern  elephant 
seals  may  be  weighed,  blood  sampled, 
have  a  vibrissa  clipped,  a  claw  pulled, 
and  a  blubber  biopsy  sample  taken. 
Unused  samples  wiU  be  curated  at  the 
University  of  Alaska  Museum. 

Dated:)uly  22. 1993. 
HariMil  W.  Kattfinan, 
Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
(FR  Doc.  93-17947  Filed  7-27-93;  8:45  am] 
MLUNQ  COOe  3S1»-39-« 


DEPARTMENT  OF  DEFENSE 

Department  of  tha  Army 

Parformanca  Review  Boarda 
MemtMfshlp 

agency:  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs).  DOD. 
ACTKM:  Notice. 

SUUMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  August  16. 1993. 
ADDRESS:  U.S.  Army  Senior  Executive 
Service,  Office  of  the  Assistant  Secretary 
of  the  Army  (Manpower  and  Reserve 
Affairs),  SAMR-CPP(SES),  ill  Army 
Pentagon,  Washington.  DC  20310-0111. 
FOR  FURTHER  V^ORMATKM  CONTACT: 
Jeanne  Raymos,  (703)  695-2975. 
SUPPLEMENTARY  MFOflMATKX*:  Section 
4314(c)  (1)  through  (5)  of  title  5.  United 
States  Code,  requires  each  agency  to 
establish,  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  performance  review 
boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
exe(nitives'  performance  by  supervisors 
and  make  recommendations  to  tha 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives. 

The  members  of  the  Performance 
Review  Board  for  Army  Materiel 
Command  include:  Mr.  Edward  G. 
Elgart,  Director.  Command.  Control, 
Communications  and  Intelligence 
Acquisition  Center,  U.S.  Army 
Communications-Electronics  Command, 
Fort  Monmouth.  NJ. 
KeniMth  L.  Denlim, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doa  93-17904  Filed  7-27-93;  8:45  am] 
aiUMO  oooc  sn»-o»4i 


Oapartmant  of  tha  Navy 

Intant  to  Prapara  an  Envfronmantal 
Impact  Statamant  for  tha  Conatruction 
of  FacilKiaa  for  Two  Futura 
Raplacamant  Nimitz  Claaa  Aircraft 
Carriara  at  Naval  Air  Station  North 
Island,  San  Diago.  CA 

Pursuant  to  section  102(2)(c)  of  the 
National  Envinmmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
facilities  for  homeporting  of  two  future 
replacement  Nimitz  Class  Aircraft 
Carriers  at  Naval  Air  Station  (NAS) 
North  Island.  San  Diego.  California. 
-  As  part  of  its  long-range  planning 
program,  the  Navy  is  studying  the 
feasibility  of  constructing  facilities 
needed  to  provide  homeport  and 
transient  berthing  for  as  many  as  three 
nuclear-powered  aircraft  carriers  at  NAS 
North  Island.  Today,  NAS  North  Island 
has  the  capacity  to  temporarily  support 
one  nuclear-powered  and  two 
conventionally  powered  aircraft 
carriers,  or  three  conventionally 
powered  carriers.  The  two  carriers 
ourently  homeported  at  NAS  North 
Island  are  conventionally  powered.  As 
the  Navy  changes  to  a  smaller,  more 
modem  fleet,  older  conventionally 
powered  aircraft  carriers  will  be 
decommissioned  and  replaced  with 
modem  nuclear-powered  aircraft 
carriers,  which  require  additional 
support  facilities. 

Mechanical  and  electrical  utilities, 
additional  buildings,  pier  construction, 
dredging  and  bay  fill  will  be  required  to 
support  the  proposed  berthing  plan. 

The  alternatives  currently  iaentiBed 
for  consideration  in  the  EIS  are  (1)  no 
action,  (2)  alternative  sediment  disposal 
sites,  (3)  alternative  pier  locations  at 
NAS  North  Island,  and  (4)  the  proposed 
action.  Environmental  issues  which  will 
be  discussed  in  the  EIS  include: 
Methods  of  dredging;  methods  of 
disposal  (bay  fill,  beach  replenishment. 
and  open  water  at  LA-S);  in- water 
construction;  water  quality  impacts 
resulting  from  dredging  and  sediment 
disposal;  potential  impacts  to  California 
least  tern,  brown  pelican,  migratory 
weterfowl,  and  eelgrass  habitat:  and 
potential  impacts  to  local  traffic  and  air 
quality,  socioeconomics,  and  listed 
cultural  resources.  Issue  analysis  will 
include  an  evaluation  of  direct,  indirect, 
short-term,  long-term,  and  cumulative 
impacts  associated  with  the  proposed 
action.  The  decision  to  implement  the 
proposed  action  or  any  alternatives  for 


the  proposed  action  will  not  be  made 
until  the  environmental  (NEPA)  process 
is  complete. 

The  Navy  will  hold  a  public  scoping 
meeting  on  August  17, 1993,  at  7  p.m. 
in  the  Coronado  High  School 
Auditorium,  650  D  Avenue,  Coronado. 
Califomia.  This  meeting  will  be 
advertised  in  San  Diego  area 
newspapers. 

A  formal  presentation  will  precede 
public  testimony.  Navy  representatives 
wall  bo  available  at  the  scoping  meeting 
to  receive  comments  from  the  public.  It 
is  important  that  federal,  state,  and  local 
agencies,  as  well  as  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  that  the  EIS 
should  address.  Written  statements  and/ 
or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 
August  31, 1993,  to:  Commanding 
Officer,  Southwest  Division,  Naval 
Facilities  Engineering  Command,  1220 
Pacific  Highway.  San  Diego.  Califomia 
92132-5178.  Attn:  Code  232. 

Dated:  )uly  23. 1993. 

Michael  P.  Ruminal. 

LCDR,  JAGC.  USN,  Federal  Register  Uaison 
Officer. 

IFR  Doc.  93-18005  Filed  7-27-93;  8:45  am) 
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DEFENSE  NUCLEAR  FAaUTIES 
SAFETY  BOARD 

[Recommendation  93-6] 

Hanford  Waata  Tanka  Characterization 
Studlea 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice;  recommendation. 


JVC  The  Defense  Nuclear 
Facilities  Safety  Board  (Board)  has  made 
a  recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
conceming  improvements  in  the  waste 
characterization  program  for  the  high 
level  waste  storage  tanks  at  the  Hanford 
Site.  The  Board  requests  public 
comments  on  this  recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  conceming  this 
recommendation  are  due  on  or  before 
August  27, 1993. 


/  VoL  58,  Nfc  14a  /  W«i«eaday>  luly  28.  IMS  /  Nolicn 


recommemfitlon  to:  Defenie  Nuckac 
FacilibM  SaSaty  Bovd.  62S  ladunA 
Avemia.  NW.  Suil*  700.  Washington. 
DC  20004. 

FOR  njKomn  wmmMKVcm  tomner. 
Kenneth  M.  PuMtHi  oc  CHttls]. 

Council,  at  the  addi—  Amim  at 
telephone  (202)  208-6400. 

JohBT 

Charnnan. 


Hanfiacd 
Studies 

Dated:  Johf  19,  MQS. 

Sincv  JtsbagkHnng  aknost  four  jesfs 
ago,  the  Bosprf  hmmti^md  one  of  its 
highest  priorities  to  sssiusnce  of  ssfsty 
at  the  hi^  Isvsl  Budear  westo  storage 
tanks  at  tbeHwfwiiSHe.  Tbe  Board 
addisassd  tw»  ef  i«e  sets  of 
recommsMMcM  (90-3  and  90-7)  te 
potentia)  haaaids  aseoci'aCud  with  UoAm 
containing  fctiut^auide  cumpwuids  and 
pointed  to  die  aeed  Ibr  action  in 
conwectiuB  wiA  tank  Wh-SY,  which 
periodicaUy  Tsnto  WMfiniaMB  miictuTes 
of  nitrous  oxide  and  hydrogen  gas.  In 
RecommendetroB  90-7,  the  Eoard 
emphasized  Am  urgent  need  far  more 
rapid  and  complete  naiiniTiii^  and 
analysis  of  tank  wastes.  Tbe  wastes  in 
the  Hanford  tanks  (SUbt  markedly  from 
tank  to  tank.  Identificatioa  of  what 
specifically  is  in  each  tank  is  aasentiel 
and  ucgenL  Vfitfaoat  tioidy 
characterizatiao  of  the  wastes,  the 
nature  of  tbe  liaka  asBodited  with  the 
tanks  cannot  be  fiiUy  ntnesapd  and, 
where  necessary,  mitigated.  Further, 
until  the  chvacteristics  of  the  wastes 
are  knowm.  final  methods  for  tack  waste 
monitoring,  retrieval,  transport,  and 
treatment  cannot  be  realisticaQy 
established. 

The  Board  has  repeatedly  expressed 
its  disisay  al  tke  caotiBiMd  skMv  rate  of 
conduct  of  this  characterization  program 
and  has  urged  a  greater  rate  of  progress. 
At  last  ceant  only  32  of  the  177  tanks 
on  the  site  have  been  sampled.  Oirfy 
four  of  those  sampled  were  among  tbe 
54  tanks  on  the  watch  list  of  tacks  that 
generate  the  greatest  safety  concams. 
The  number  of  samples  per  tank 
continues  to  be  buufficient  to  provide 
adequate  dtaracterization  of  the  full 
tank.  While  the  pobfa'shed  schedules  for 
sampling  and  analysis  promise 
improvement,  they  seem  optimistic 
when  viewed  against  the  record  to  date. 
They  appear  to  present  wishes  rather 
than  aiitidpaled  activitiee. 

Two  sets  of  probims  appeal  to  be 
principal  contribaton  to  the  skw  pace 
of  characterization  of  the  cairtants  of  t^ 


pleKof  iadon 

to  the  interiors 
•ii 


UMI 


tanks.  The  first  is  a  I 

acting  to  impede  i 

of  the*     ' 

oftk 

exhaustive  set  af  i 

on  each  sample,  along  with  1 

on  labofataiy  capafaititr  b*  ( 

these  measurements. 

that  measurements  made  for  safety 

purpooes  do  not  neoessarity  receive 

priority  over  those  done  for  other 

reasons,  such  as  satisfhctioD  of  fbnnal 

EPA-related  requirements  fat  final  waste 

disposition. 

The  Board  bekeves  dtat  accelerating 
the  pace  of  Ae  program  of 
characterizing  the  contents  of  Kanfonf* 
high  levet  miclear  waste  tanks  is 
important  to  noclear  safety  at  this 
important  defense  site.  This  view  is 
shared  by  other  experts,  inchiding 
DOE'S  own  '*Red  Team",  wiiich 
reviewed  the  waste  characterization 
program  far  the  Hanford  Tank  Farm 
(DOE-EM,  Jufy  1902,  faidependeat 
Technical  Review  of  Hanford  Tank 
Farm  Operations).  Characterization  is 
essential  for  ensuring  sofisty  in  the  near 
term  daring  custodial  management  and 
remedial  activities,  and  aho  in  the  long 
term  for  advancing  the  development  of 
permanent  sohitions  to  the  high  level 
waste  problems  at  Hanford. 

In  aodition  to  the  metter  of 
accanratioB  ano  repnontization  of  me 
sampling  schedules,  the  Board  is  also 
concerned  about  the  sampling  effort 
itself.  The  Board  notes  that  a  recently 
released  DOE/RL  nidit  UPOE-fOJOPA 
Audit  93-02,  April  1997)  of  the 
sampling  programs  revealed  sipiificant 
weaknesses  in  the  control,  management, 
and  technical  implementation  of  core 
samphng.  laboratory,  and  supporting 
activities. 

Because  the  feihnv  to  vigorously 
pursue  tank  waste  characterizatioa 
raises  important  health  and  safirty 
issnes,  DOE  needs  to  take  action  to 
accelerate  and  stnmgtben  the 
management  of  the  characterization 
effort  to  ensiire  adequate  protection  of 
public  health  and  safety. 

Therefore,  the  Boud  recommends  fiuH 
DOE: 

1.  Undertake  a  comprehensive 
reexamination  and  restruetming  of  die 
charactMization  effort  with  the 
objectives  of  accelerating  sampling 
schedules,  strengthening  technical 
management  of  the  effort,  and 
completing  safety-related  sampling  and 
analysis  of  watch  list  tanks  within  a 
target  period  of  two  jrears,  and  the 
remainder  of  the  tanks  by  a  year  later; 

a.  bi  accordance  with  uie  above,  give 
priority  in  the  schedele  of  tanks  to  be 
sampled  to  the  watch  list  tanks  and 
others  widi  identified  safety  proUems, 


and  priority  to \km  rhaMiral  analysaa 
providing  infanntian «— i*"**— «*  to 
ensuring  aefely  in  dM  I 
theporiodofcnotodiali 
Other  analyaea.  laqoiied  by  statute* 
such  m  the  RasaaraeCoBeasvation  and 
Recovery  Act  aokv  to  final  daspoaitian 
of  the  waale,  ikaiild  nol  be  couae  far 
delay  of  mktynUimd  analvsaa.  In  most 
caaee.  analyaea  needed  for  long-tBtm 
disposition  may  he  postponed  until 
more  pressing  safety-related  aaalysea 
are  completed. 

b.  Reexamine  protocols  for  gaining 
access  to  the  tanks  fbr  sampling  wi&  the 
objective  of  simplifying  documentation 
and  afrproval  raqoirements. 

c.  Increase  the  laboratory  capacity  and 
activiliea  dedicated  to  tank  sample 
analysis: 

(i)  Expedite  eOistslo  obtain  and  bogrn 
utilizing  additional  sampling  and 
analytical  equipment  now  being 
procured,  and  the  training  of  personnel 
needed  for  an  enlarged  throu^-put 
capacity. 

(ii)  Explore  availability  and  utility  of 
laboratory  services  on-  and  off-sita.  such 
as  Hanford's  Fuel  Materials  and 
Examination  Fadlity  and  the  INELand 

LANL  laboratories,  for  Arralarating  the 

waste  charad«izatioa  a^Nt. 

2.  Integrate  tbe  chacactarizatioa  effact 
into  the  systena  angiiiaering  effort  for 
tbe  Tank  Waste  Remediation  System: 

a.  Schedule  tank  sampling  consistent 
with  engineer  mg  and  planning  for 
removal,  pie  tieetraent.  and  vitrificatfon 
of  the  tank  wastes. 

b.  Critically  examine  the  list  of 
chemical  analyses  done  on  samples  to 
establish  the  saalleat  set  needed  to 
satisfy  safetT  >eq«iiieroent& 

c.  Stxtfig^a  tbe  managameDt  and 
conduct  of  the  sampling  operations. 

AppwKfbc— T^anamlltal  US«r  to 
Secretary  of  Energy 

July  19^  1993. 

The  Hoaorable  Hazsl  K.  CKLeery, 

SacretmjrafBHergy.  Wbahington.  DC30SK. 

Deer  Sccratiry  CTLavy:  On  )uly  19, 1993, 
the  Defsnae  Nodev  rkciUtiw  SilBty  IcMRt, 
hi  arrniihnrawilh42  US.C.  22a6«(5). 
unanimously  approwad  Recommendation  90- 
5  which  is  encl(Med  for  consideration. 
Recommendation  93-S  deals  with  Hanford 
Waste  Tanks  C^recterization  Studies. 

42  U.S.C  2288dfa)  requires  the  Board,  alter 
receipt  by  yon,  to  promptly  make  thi» 
recommemfatiaa  aveilnla  to  the  public  ia 
the  Depaitiueet  of  Baergy's  regional  public 
reading  rooms.  The  Baud  believeB  the 
recoounendation  rnntatn*  no  infixmatioa 
which  is  classified  or  otherwise  restrictBd.  To 
the  extent  this  recommendation  does  not 
include  infomiation  restricted  by  DOB  under 
the  Atomic  EaHgy  Act  of  1964,.  42  USJC 
2161-6a,  as  amended,  plnasa  arraage  to  have 
this  recommendation  promptly  placed  on  file 
in  your  regional  public  raaoing  rooms. 
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The  Bond  will  publlib  ttiis 
recorammidatkm  in  Um  Padbral  1 
Siacsrely. 

John  T.  Conway. 

Chairman. 

(FR  Doc  93-17940  nied  7-27-93;  8:45  am) 


Notice  of  Commleeton  MeeWng  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Besin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  4, 1993.  The  bearing  will  be  part 
of  the  Commission's  business  meeting 
which  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  room 
107/108  of  the  meeting  facility  at  Penn 
State  Great  Valley,  30  East  Swedesfbrd 
Road,  Malvern,  Penns]r]vania. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  pubh&  observation  at  10  a.m.  at  the 
same  location  and  will  include 
discussions  of  the  Delaware  Estuary 
Model  and  a  status  report  by  the 
Commission's  Ground  Water  Advisory 
Committee. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Amendment  of  Renewal  Procedures 
for  Existing  Dockets  and  Protected 
Areas  Permits  for  Grtmnd  Water 
Withdrawal.  On  February  17. 1993  the 
Commission  adopted  a  proposal  by  its 
Groimd  Water  Advisory  Committee 
which  set  renewal  periods  Ua  new 
surface  and  ground  water  docket 
approvals  incliidii^  Protected  Area 
permits  at  a  maximum  of  ten  years,  with 

Cisions  for  extension  beyond  that 
d  on  an  applicant's  satisfactory 
demonstration  of  need.  Previously, 
dockets  for  groimd  water  withdrawal 
were  issued  fw  a  maximum  of  five 
years.  Following  fuithw  deliberation. 
the  Committee  is  now  recommending 
that  the  Commission  allow  the 
expiration  dates  of  existing  dockets  and 
Protected  Area  pennits  for  ground  water 
withdrawals  issued  prior  to  February 
18, 1993  to  be  extended  to  a  maximum 
of  ten  years  from  the  original  date  of 
issuance  in  order  to  provide  lor 
equitable  treatment  of  all  ground  water 
users.  The  proposed  docket  and 
Protected  Area  permit  extensions  would 
be  subject  to  public  notice  and  hearing 
and  would  be  coordinated  with  the 
permitting  requirements  of  the 
individual  Basin  states.  Finally,  the 
proposal  calls  upon  the  Executive 
Director  to  notify  all  dodcet  and 
Protected  Area  permit  holders 
potentially  affected  by  this  amendment 
to  detMinine  their  eligilMlity  for 
extension. 


Applications  for  Approvd  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 J  and/or  Section  3.8  of  the 
Compact 

1.  Holdover  Pro  feet:  Wilmir^jton 
Suburban  Water  Corporation  D-91-72 
CP.  A  surface  watw  supply  project  that 
entails  an  increase  of  witlMbawal  at  the 
applicant's  existing  White  Clay  Credi 
intakes  adjaoant  to  its  Stanton  water 
treatmoit  plant.  The  applicant  provides 
water  to  portions  of  northern  New 
Castle  County  and  requests  an  increase 
in  its  water  withdrawal  from  16  million 
gallons  per  day  (mgd)  to  30  mgd.  11m 
project  is  located  just  off  First  State 
Boulevard  in  Stanton,  New  Castle 
County,  Delaware.  This  hearix^ 
continues  that  of  June  23, 1993. 

2.  South  Jersey  Port  Corporation 
(Beckett  St.  Terminal  Expansion)  D-91- 
17.  An  application  for  approval  to 
extend  the  existing  Berth  No.  4  of  the 
Beckett  Street  Terminal  on  the  Delaware 
River  by  350  feet  to  allow  berthing  of 
more  and  larger  vessels.  The  expansion 
would  involve  ctnistruction  of  a  100  ft. 
wide  by  350  ft.  long  high  deck  piw 
structure,  support^  by  piles.  "Hie 
outshore  area  of  the  extension  will  be 
dredged  to  a  depth  of  40  feet  below 
mean  low  water  by  the  removal  of 
80,000  cubic  yards  of  river  sediment. 
The  terminal  is  located  in  the  Qty  of 
Camden,  Camden  County,  New  Jersey. 

3.  New  Jersey-American  Water 
Company  D-92-77  CP.  A  proposed  new 
surface  water  intake  on  the  Delaware 
River  to  withdraw  an  average  of  40  mgd 
for  the  design  year  2000  projected 
demand.  The  water  will  be  treated  at  a 

f)roposed  water  filtration  plant  to  be 
ocated  just  off  Taylor  Lane  in  Delran. 
Burlington  County,  New  Jersey. 
Finished  water  will  be  conveyed  via 
new  water  main  construction  and 
interconnections  to  other  purveyors, 
towndiips,  boroughs  and  cities  located 
in  the  regional  tri-county  service  area  of 
Burlington,  Camden  and  Gloucester 
Counties,  New  Jersey.  The  proposed  raw 
water  intake  will  be  located  in 
Qnnaminson  Township,  Burlington 
County,  approximately  4000  feet 
downstream  of  the  Rancocas  Creek 
confluence  with  the  Delaware  River  and 
almost  directly  across  the  river  from  the 
City  of  Philadelphia's  intake  for  the 
Baxter  Water  Treatment  Plant  at 
Torresdale.  The  intake  will  consist  of  a 
series  of  six  wedge- wire  type  screens 
and  two  54-indi  diameter  pipelines 
located  approximately  850  faet  o^hore 
and  300  feet  outside  of  the  river's  deep 
navigation  channel.  The  intake  capacity 
of  each  pipe  is  50  mgd.  the  projected 
peak  withdrawal  rate. 


4.  MusconeiUxng  Sewerage  Authority 
D-92-80  CP.  A  project  to  expuid  the 
applicant's  existing  2.275  mgd  capacity 
tertiary  level  sewage  treatment  plant 
(STP)  uk)  increase  the  total  average 
daily  treatment  capacity  to  3.63  mgd 
with  approximatefjr  0.65  mgd  being 
wastewater  impwted  from  Uie  Raritan 
River  Basin.  The  STP  will  omtinue  to 
serve  the  Boroughs  of  Stanhope  and 
Netcong,  a  portion  of  Mt.  Olive 
Township,  and  the  Landing  Shore  Hills 
and  Port  Morris  areas  of  Roxbury 
Township.  The  expansion  project  will 
enable  th«  STP  to  also  serve  the 
Borough  of  Mount  Arlington  and  new 
demand  in  Mt.  Olive  (from  which 
wastewater  will  be  imported)  and 
Ro)d>ury  Townships.  The  STP  will 
continue  to  discharge  to  the 
Musconetcong  River  and  is  located  in 
Mt.  Olive  Township,  Morris  County. 
New  Jersey. 

5.  Borough  of  Sellersville  0-92-84  CP. 
A  revised  notice  of  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  7.5  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  new  Well  No.  6,  and  to 
reduce  the  existing  withdrawal  limit 
&t>m  all  wells  of  30  mg/30  days  to  20.54 
mg/30  days.  The  project  is  located  in 
West  Rockhill  Township.  Budcs  Coimty. 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

6.  Riverside  Sewerage  Authority  D- 
93-2  CP.  A  project  to  upgrade  the 
applicant's  existing  secondary  level  1.0 
mgd  sewage  treatment  plant  (STP). 
provide  tertiary  filtration,  and  reloc^e 
its  outfall  from  Tar  Kiln  Run.  a  tributary 
of  Rancocas  Creek,  to  a  point 
discharging  directly  to  Rancocas  Creek 
in  Water  Quality  2:one  2.  The  STP  %»rin 
continue  to  serve  the  Township  of 
Riverside,  and  a  portion  of  Delran 
Tovmship,  both  in  Burlington  County. 
New  Jersey  and  is  located  off  Monroe 
Street  just  south  of  Rancacas  Oraak  la 
Riverside  Township. 

7.  Borough  of  Fleetwood  D-93-22  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  9.1  mg/30  days  of  water  to  the 
applicant's  distribution  systana  from 
new  Well  No.  14,  and  to  increase  the 
existing  withdrawal  limit  at  13.5  ing/30 
days  from  all  wells  to  22  mg/30  days. 
The  project  is  located  in  Ruscombmanor 
Township,  Berks  County,  Pennsylvania. 

8.  East  Vincent  Municipal  Authority 
D-93-32  CP.  A  project  to  acquire  and 
modify  a  sewage  treatment  plant  (STP) 
to  serve  as  the  Tovmship  Regional 
Sewage  facility  for  East  Vincent 
Township.  The  applicant  proposes  to 
take  over  an  existing  0.5  mgd  STP 
currently  owned  by  the  Southeastern 
Pennsylvania  Veterans  Center  and 
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operated  by  the  Commonwealth  of 
Pennsylvania.  The  modified  STP  will 
continue  to  provide  secondary 
biological  treatment  at  O.S  mgd  and 
discharge  to  the  Schuylkill  River.  The 
STP  is  situated  just  south  of  the 
Pennsylvania  Railroad  and  north  of 
Commonwealth  Drive,  in  East  Vincent 
Township,  Chester  County. 
Pennsylvania. 

9.  White  Haven  Municipal  Authority 
D~93-35  CP.  A  proiect  to  modify  and 
expand  the  applicant's  existing  sewage 
treatment  plant  (STP)  from  a  0.162  mgd 
trickling  filter  process  to  a  0.34  mgd 
activated  sludge  process.  The  expanded 
STP  will  continue  to  serve  White  Haven 
Borough  and  a  portion  of  the  adjacent 
Township  of  Oennison.  The  STP  is 
located  in  the  Borough  of  White  Haven, 
300  feet  south  of  Route  940  on  the  west 
bank  of  the  Lehigh  River,  to  which  it 
will  continue  to  discharge,  in  Luzerne 
County,  Pennsylvania. 

10.  United  Corrstack,  Inc.  D-93-40. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  17.28  mg/30  days  of  wdter  to  the 
applicant's  industrial  facility  from  new 
Well  No.  1.  and  to  limit  the  withdrawal 
from  all  wells  to  17.28  mg/3G  days.  The 
project  is  located  in  the  City  of  Reading, 
Berks  County,  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  die  hearing. 

Dated:  July  20, 1993. 
Susaa  M.  Weisaaii*  | 

Secretary. 

IFR  Doc  93-17901  Filed  7-27-93;  8:45  ami 


DEPARTMENT  OF  EDUCATION 

(CFDA  Horn.:  83^1  A  84.142, 84.0948, 
84,2811 

Grants  and  Cooparativa  Agreements; 
Dwight  D.  Elsenhower  Leadership 
Development  Program 

AGENCY:  Department  of  Education. 
ACTION:  Extension  of  closing  dates. 

SUMMARY:  The  Department  of  Education 
published  notices  in  the  Federal 
Register  inviting  applications  for  new 
awards  for  fiscal  year  1993  for  the 
Dwight  D.  Eisenhower  Leadership 
Development  Program,  the  College 
Facilities  Loan  Program,  the  Patricia 
Roberts  Harris  Fellowship  Program,  and 


the  Foreign  Periodicals  Program. 
Detailed  informatirai  concerning  these 
competitions  was  included  in  each 
notice. 

The  purpose  of  this  notice  is  to  allow 
those  applicants  afiiected  by  the  recent 
flooding  in  the  Midwest  additional  time 
to  submit  their  applications.  Applicants 
who  reside  in  areas  designated  by  the 
President  as  adversely  aflfected  by  a 
major  disaster  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq) 
between  July  1  and  the  original  closing 
date  may  take  advantage  of  this 
extension.  Applicants  should  indicate 
in  their  applications  that  they  reside  in 
an  adversely  affected  area  as  designated 
by  the  President. 

The  deadline  for  receipt  of 
applications  is  extended  for  the 
following  programs. 

Not*:  Applications  must  be  received  by  the 
extended  due  date — not  poetmarked  t>y  that 
date.  Applications  received  after  the 
extension  will  not  be  accepted. 

•  CFDA  84.261  A.  The  notice  inviting 
applications  for  the  Dwight  D. 
Eisenhower  Leadership  Development 
Program  was  published  in  the  Federal 
Register  on  May  28, 1993  (58  PR  31080- 
99).  The  extended  deadline  for  receipt 
of  applications  is  August  6. 1993. 

FOH  FURTHER  MF0RMAT10N  CONTACT: 
Donald  N.  Bigelow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3052,  ROB-3,  Washington,  DC 
20202-5249.  Telephone:  (202)  708- 
8813. 

•  CFZM  84.142.  The  notice  inviting 
applications  for  the  College  Facilities 
Loan  Program  was  published  in  the 
Federal  Register  on  June  3, 1993  (58  FR 
31616).  The  extended  deadline  for 
receipt  of  applications  is  August  6, 
1993. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
D.  Adams  or  Anne  S.  Young,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3022.  ROB-3, 
Washington,  DC  20202-5339. 
Telephone:  (202)  708-9417  or  (202) 
708-9241. 

•  CFDA  84.094B.  The  notice  inviting 
applications  for  the  Patricia  Roberts 
Harris  Fellowship  Program  was 
published  in  the  Federal  Register  on 
June  16, 1993  (58  FR  33312-13).  The 
extended  deadline  for  receipt  of 
applications  is  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cosette  Ryan.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3022,  ROB-3,  Washington.  DC 
20202-5251.  Telephone:  (202)  708- 
7127. 

•  CFDA  84.251.  The  notice  inviting 
applications  for  the  Foreign  Periodicals 


Program  was  published  in  the  Federal 
Ke^er  on  May  18. 1993  (58  FR  28956). 
The  extended  deadline  for  receipt  of 
applications  is  August  13. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paul,  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  Room  3052, 
ROB-3.  Washington.  DC  20202-5331. 
Telephone:  (202)  708-7283. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated:  July  23, 1993. 

David  A.  Longaneckar, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc  93-18067  Filed  7-27-93;  8:45  am] 


(CFDA  No.:  84.021  A] 

Fulbright-Haya  Group  Proiecta  Abroad 
Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1994. 

Purpose  ofPmg^m:  "Die  Group 
Projects  Abroad  program  provides 
grants  to  institutions  of  higher 
education.  Stale  departments  of 
education,  and  private  nonprofit 
educational  organizations  to  support 
overseas  projects  in  training,  research, 
and  curriculum  development  in  modem 
foreign  languages  and  area  studies  by 
teachera,  students,  and  faculty  engaged 
in  a  common  endeavor.  Projects  may 
include  short-term  seminara.  curriculum 
development,  or  group  research  or 
study. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  departments  of 
education,  private  nonprofit  educational 
organizations,  and  consortia  of  such 
institutions,  departments,  and 
organizations. 

Deadline  for  Transmittal  of 
Applications:  October  22. 1993. 

Applications  Available:  September  2. 
1993. 

Available  Funds:  $1 ,440,000. 

Estimated  Pange  of  Awards:  $35,000 
to  $70,000. 

Estimated  Average  Size  of  Awards: 
$60,000. 

Estimated  Number  of  Awards:  24. 

Project  Period:  Five  weeks  for  short- 
term  seminar  projects,  six  to  eight  weeks 
for  curriculum  development  projects, 
and  two  to  twelve  months  for  group 
research  or  study  projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  75.  77, 80.  81. 82. 85.  and 
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86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Pait  664. 

Priorities 

Competitive  Priority 

Under  34  CFR  7S.105(cM2)(i)  md  34 
CFR  664.32.  the  Secietary  gives 
preference  to  applications  that  meet  the 
following  competitive  priority:  Short- 
term  seminars  that  develop  and  improve 
foreign  longuage  and  area  studies  at 
elementary  and  secondary  schools.  The 
Secretary  awards  up  to  5  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  additi(m  to  any 
points  the  application  earns  xmdet  the 
selection  criteria  for  the  program: 

Absolute  Priorities 

Under  34  CFR  7S.105(c)(3)  and  34 
CFR  664.32,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities.  The  priorities  are  the 
following  world  areas: 

Absolute  Priority  t — Sub-Saharan 
Africa. 

Absolute  Priority  2— Latin  America 
and  the  Caribbean. 

Absolute  Priority  ^— East  Asia. 

Absolute  Priority  4— Southeast  Asia 
and  the  Pacific. 
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Absolute  Priority  5—^ast  Central 
Europe.  Poland,  Czechoslovakia, 
Hungary.  Bulgaria.  Albania,  Rumania, 
and  the  new  republics  that  were 
formerly  part  of  Yugoslavia,  the  Baltic 
States,  and  other  new  republics  of  the 
former  Union  of  Soviet  Socialist 
Republics. 

Absolute  Priority  6— The  Near  East 
and  North  Africa. 

Absolute  Priority  7— South  Asia. 

For  Applications  or  Information 
Contact:  Lungching  Chiao.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  room  3052.  ROB-3. 
Washington.  DC  20202-5332. 
Telephone:  (202)  708-7283.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339  between  8  a.m.  end  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

Program  AtAmritr.  22  U.S.C  2452(b)(6). 

Dated:  )uly  22. 1993. 

David  A.  Longaoadnr. 

Assistant  Secretary  for  Poetsecondary 
Education. 

(PR  Doc.  93-17957  Filed  7-27-93;  8:45  am] 

itLUNQ  CODE  4000-*1-U 


IntarnatiofMi  Education  ProgranM: 
Undergraduate  Intamatlonal  Studlaa 
and  Foreign  Language  Program,  the 
Intemattonal  Research  and  Studiea 
Program,  and  the  BusJneee  and 
International  Education  Program 

AGENCY:  Department  of  Education. 
ACTKM:  Combined  notice  inviting 
applications  for  new  awards  ktt  fiscal 
year  (FY)  1994. 

SUMMARY:  Applications  are  invited  for 
new  awards  for  FY  1994  under  title  VI 
of  the  Higher  Education  Act  of  1965.  as 
amended  (the  HEA),  for  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  the 
International  Research  and  Studies 
Program,  and  the  Business  and 
International  Education  Program.  These 
programs  support  h4«tional  Education 
Goal  5,  which  calls  for  all  Americans  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy. 

AOORESSES:  The  addresses  for  obtaining 
applications  for.  or  furthOT  information 
about,  these  three  programs  are  in  the 
respective  announcements  for  the 
programs.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  thne. 
Monday  through  Friday. 


Titte  and  CFDA  number 


International  Education  Programs 


Undergraduate  intefnaflonal  Sbjdtos  and  Foraiyt 
Language  Progiam  (84.016)  

Intemaflonar  Research  and  Shidtoe  Pragram 

(84.017) .~ 

Business  and  Mamalonai  Educaion  Program 
(84.153) 


Applica- 
tions avaJI- 


8/27/93 

9/7/93 
»27/93 


Appacaoon 

deadline 

data 


UJSM 

11/8/93 


Deadbw 
tor  War- 
govem- 


1/7/94 

N/A 

1/10/94 


note:  The  OapBitnani  ie  not  bound  by  any  estimates  in  iWa  notice. 


Available 
funds 


S2.1 35.000 
1.000.000 
1.575,000 


EsVmalad 
range  of 
awards 


$30,000- 
85.000 

30.000- 
86.000 

40.000- 
100.000 


$61,000 
70,000 
75.000 


mated 
num- 
ber of 


36 
10 
21 
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CFDA  No.  MJn^-Uadvsndaate 
iBteraatkmal  Stndiw  and  Foreign 
Language  Program 

Purpose  ofPiogfom:  Provides  grants 
to  strengthen  and  improve 
undergradiute  instruction  in 
internatimal  studies  and  foreign 
languages  in  the  United  States. 

Eligible  Applicants:  Institutions  of 
higher  education,  combinations  of 
institutions  of  higher  education,  and 
public  and  private  nonprofit  agencies 
and  organizations,  including 
professional  and  scholarly  associations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  82, 85  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  658, 
as  amended  in  the  Federal  Register  on 
June  10, 1993  (58  PR  32574-78). 

Priority:  Under  34  CFR  75.105(c)(2)(i) 
and  section  604(a)(4),  title  VI  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992,  the  Secretary 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program: 

Applications  from  institutions  of 
higher  education  or  combinations  of 
institutions  that  require  entering 
students  to  have  successfully  completed 
at  least  2  years  of  secondary  school 
foreign  language  instruction  or  that 
require  each  graduating  student  to  earn 
2  years  of  postsecondary  credit  in  a 
foreign  language  (or  have  demonstrated 
equivalent  competence  in  the  foreign 
language)  or,  in  the  case  of  a  two-year 
degree  granting  institution,  offer  2  years 
of  postsecondary  credit  in  a  foreign 
language. 

Project  Period:  24  to  36  months. 

Matching  Requirements:  An 
institutional  grantee  shall  pay  a 
minimum  of  50  percent  of  the  cost  of 
the  project  for  each  fiscal  year.  This  is 
a  new  statutory  requirement  under  the 
Highw  Education  Amendments  of  1992. 

For  Applications  or  Information 
Contact:  Christine  Corey,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW..  room  3053,  ROB-3, 
Washington,  DC  20202-5332. 
Telephme:  (202)  708-7283. 

20U.S.C1124. 


CFDA  No.  •4Jn7— iBtematkmal 
Research  and  Studiaa  Program 

Purpose  of  Program:  Provides  grants 
to  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research  and 
studies  to  improve  and  strengthen 
instroction  in  modem  foreign  languages, 
area  studies,  and  other  international 
fields  to  provide  full  understanding  of 
the  places  in  which  the  modem  foreign 
languages  ara  commonly  used. 

Eligible  Applicants:  Public  and 
private  agencies,  organizations, 
institutions,  and  individuals. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77, 80. 82, 85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Parts  655  and  660, 
as  amended  in  the  Federal  Register  on 
June  10, 1993  (58  FR  32574-78. 

Project  Period:  12  to  36  months. 

For  Applications  or  Information 
Contact:  Jose  L  Martinez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3053,  ROB-3, 
Washington,  DC  20202-5331. 
Telephone:  (202)  708-9297. 

rn^mm  Aotherily:  20  U.S.C  1125. 

CFDA  No.  84.151— Business  and 
International  Education  Program 

Purpose  of  Program:  Provides  grants 
to  enhance  international  business 
education  programs  and  to  expand  the 
capacity  of  the  business  community  to 
engage  in  international  economic 
activities. 

Eligible  Applicants:  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations  or  associations 
engaged  in  international  economic 
activity. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  661, 
as  amended  in  the  Federal  Register  on 
June  10. 1993  (58  FR  32574-78). 

Project  Period:  24  months. 

Matching  Requirements:  A  grantee 
shall  pay  a  minimum  of  50  percent  of 
the  cost  of  the  project  for  each  fiscal 
year. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3053,  ROB-3, 
Washington,  DC  20202-5332. 
Telephone:  (202)  708-7283. 

I  Aothwitjr:  20  U.S.C  liao-liaob. 


Dated:  July  22, 1993. 

David  A.  Loagaueckar. 

Assistant  Secretary  for  Postsecondary 
Educatiott. 

(FR  Doc  93-17956  Filed  7-27-93;  8:45  am] 


(CFOANo.:84.264A) 

Rehabilitation  Continuing  Education 
Programa;  Notica  inviting  Applicationa 
for  Naw  Awarda  for  Flacal  Yaar  (FY) 
1994 

Purpose  of  Program:  To  support 
cooperative  agreements  for  training 
centera  that  serve  either  a  Federal  region 
or  another  geographic  area  and  provide 
a  broad,  integrated  sequence  of  training 
activities  that  focus  on  meeting 
recurrant  and  common  training  needs  of 
employed  rehabilitation  personnel 
throughout  a  multi-State  geographical 
area. 

Eligible  Applicants:  State  agencies 
and  c^er  public  or  nonprofit  agencies 
and  organizations,  including 
institutions  of  hi^er  education. 

Deadline  for  Transmittal  of 
Applications:  September  30, 1993. 

Deadline  for  Intergovernmental 
Review:  November  30, 1993. 

Applications  Available:  August  17. 
1993. 

A  voi/ah/e  Funds:  $1,000,000. 

Estimated  Range  of  Awards: 
$275,000-$375,000. 

Note:  Applicants  will  be  subject  to  a  four 
percent  cost-share  requirement  on  awards. 

Estimated  Average  Size  of  Awards: 
$325,000. 
Estimated  Number  of  Awards:  3. 

Note:  Applications  are  invited  for  the 
provision  of  training  far  Deputment  of 
Education  Regions  I  and  IV  only.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administratf  ve  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80, 81, 82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
389. 

The  Rehabilitation  Act  Amendments 
of  1992,  enacted  October  29, 1992,  also 
apply.  Specifically  note  that  under 
section  21(b)(5)  of  the  Rehabilitation 
Act,  as  amended,  applicants  are 
required  to  demonstrate  how  they  will 
address,  in  whole  or  in  part,  the  needs 
of  individuals  with  disaoilities  fit>ra 
minority  backgrounds. 

For  Applications:  Telephone  (202) 
205-9343.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
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(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  throush  Friday. 

For  Further  Information  Contact: 
Ellen  Chesley,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9481. 

fto^m  Airthority:  29  U.S.C  774. 
Dated:  July  22, 1993. 
Jadith  E.  HmnBanB, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  93-17964  Filed  7-27-93;  8:45  am] 
WUMQ  COK  «w*-ot-^ 


Offic*  of  Human  Reaources  and 
Administration 

Membarahip  of  ttta  Pafformanca 
Ra  view  Board 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  Membership  of  the 
Performance  Review  Board  (PRB). 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education's  PRB. 

FOR  FURTHER  tlFORMATION  CONTACT: 
Althea  Watson,  Director,  Executive 
Resources  Staff.  Personnel  Management 
Service.  OfBoe  of  Human  Resources  and 
Administration,  Department  of 
Education,  room  1187-A,  FOB-6.  400 
Maryland  Avenue,  SW.,  Washington  DC 
20202,  Telephone:  (202)  401-0546. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  SecUon 
4314(c)  (1)  through  (5)  of  UUe  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Senior  Executive  Swvice 
(SES)  PRBs.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  along  with  any 
comments  by  senior  executives  and  any 
higher  level  executive  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Membenhip 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Veronica  Trietsch,  Chair. 
Philip  Link,  Co<:hair.  Carol  Qchowski. 
Thomas  Skelly.  Dick  Hays.  Jeanne 


Griffith,  Mary  Jean  LeTendre,  Alicia 
Coro,  William  Smith,  Howard  Hjelm, 
Susan  Craig,  Maureen  McLaughlin, 
Jeanette  Lim,  Gretchen  Schwarz.  Sally 
Kirkgasler.  and  Gary  Rasmussen.  The 
following  executives  have  been  selected 
to  serve  as  alternate  members  of  the 
Performance  Review  Board:  Valerie 
Plisko.  Carl  O'Riley,  John  Kristy.  Allen 
Jackson,  Charles  Hansen,  Andrew 
Pepin,  and  Therese  Dozier. 

Dated:  )uly  22, 1993. 
V«raiikaD.TriatKli. 

Acting  Assistant  Secretary  for  Human 
Hesources  and  Administration. 
(FR  Doc.  93-17955  Filed  7-27-93;  8:45  am] 
■UMO  cooc  4oee-ei-M 


DEPARTMENT  OF  ENERGY 
[Docket  EA-63-B] 

Application  To  Amand  Export 
Authorization 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTKM:  Notice  of  application. 

StMlMARY:  Northern  States  Power 
Company  has  applied  to  amend  the 
electricity  export  authorization 
contained  in  Docket  No.  IE-78-6  in 
order  to  increase  the  capability  to  export 
electricity  to  Canada. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  bie  submitted  on  or 
before  August  27, 1993. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  ft 
Electiidty  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Enei:gy. 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  Docket  Number 
EA-63-A  should  appear  clearly  on  the 
envelope  and  the  document  contained 
therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Use  Howe  (Pro^m 
Attorney)  202-586-2900. 
SUPPLEMENTARY  MFORMATKM:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorizatidn  imder  section 
202(e)  of  Uie  Federal  Power  Act. 

On  July  16, 1993,  Northern  States 
Power  Company  (NSP)  applied  to  the 
Office  of  Fossil  Energy  of  tiie 
Departmoit  of  Energy  (DOE)  to  amend 
the  electricity  export  authorization 
contained  in  Docket  No.  IE-78-6 
authorizing  exports  of  electric  energy  to 
Canada.  As  a  part  of  the  application. 
NSP  supplied  a  copy  of  a  Diversity 


Exchange  Agreement  (Agreement) 
between  NSP  and  Manitoba  Hydro 
dated  February  1, 1991,  providing  for 
the  seasonal  exchange  of  200  megawatts 
(MW)  of  electrical  power  starting  on 
May  1, 1995,  and  ending  April  30,  2015. 
Under  the  terms  of  the  Agreement, 
Manitoba  Hydro  will  make  200  MW 
available  to  NSP  at  all  times  during  the 
summer  season  and  NSP  will  make  200 
MW  available  to  Manitoba  Hydro  at  all 
times  during  the  winter  season.  NSP's 
need  for  amendment  of  the  export 
authorization  is  occasioned  by  this 
Diversity  Exchange  Agreement. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
wiUi  §§385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
Mrith  James  Alders,  Manager,  New 
Facility  Permitting,  and  Michael 
Connelly,  Attorney,  Northern  States 
Power  Company,  414  Nicollet  Mall, 
MinneapoUs,  Minnesota  55401. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  imder  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affiacted 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  on  whether  the 
proposed  action  Mdll  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdictipn  of  the  DOE. 

Before  an  export  authorization  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 


Federal  Reeister  /  Vol.  58.  No.  143  /  Wednesdav.  Tnlv  2R   iqq^  /  Nntir 


AtlAf? 


4041« 


/  VoL  58,  No.  143  /  Wednesday.  July  28.  1993  /  Notices 


must  be  evahiated  pursuant  to  the 
Netiooal  Enviitaiinentel  PoUqr  Act  of 
1969  (NEPA).  The  NEPA  procen  is  a 
cooperative,  nonadvenarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
Government.  The  proceas  afibrds  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  prqpoeed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA,  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issuod  in  Washington,  DC.  on  July  21. 
1991.  j 

Anthanjr  |.  Ombo, 

Director,  Office  of  Coal  &  Electricity.  Office 

of  Fuels  Programs,  Fossil  Energy. 

(FR  Doc  93-18017  Filed  7-27-03: 8:45  ami 


Economic  Regulatory  Administration 

Proposed  Consent  Order  tMh  Revere 
Petroleum  Corporation  and 
Richard  E.  Dotiyns 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Final  action  on  proposed 
consent  ordw. 

SUMMARY:  The  Department  of  Energy 
(OOE)  has  determined  that  a  proposed 
Consent  Order  between  DOE  and  Revere 
Petroleum  Corporation  (Revere)  and 
Richard  E.  Dobyns,  which  was 
published  for  public  comment  in  58  FR 
32923  (June  14. 1993).  shall  be  made 
final.  The  Consent  Order  resolves 
mailers  relating  to  Revere's  and  Dobyns' 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  April  1, 1979  through  March  31, 
1 980.  To  resolve  these  matters.  Revere 
and  Dobyns  will  pay  to  the  DOE 
SSO.000.00.  plus  the  net  proceeds 
resulting  from  the  liquidation  of 
Revere's  assets,  provided  the  latter 
amount  will  be  at  least  5800.000: 


additionally,  DC^  receives  fifty  percent 
(50%)  of  any  liquidation  procwds  over 
$1,200,000.00.  The  liqui(£ition  must 
occur  within  nine  (9)  months  of  the 
publication  of  this  notice.  Following 
receipt  of  the  settlement  monies,  the 
Economic  Regulatory  Administration 
(ERA)  will  petition  the  DOE's  Office  of 
Heerings  and  Appeels  to  implemmt 
SpedalRefund  Procedures  piusuant  to 
10  CFR  part  205,  subpart  V.  Those 
procedures  provide  persons  who  claim 
to  have  suffered  injury  from  the  alleged 
overcharges  writh  tlie  opportimity  to 
submit  claims  for  payment. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dorothy  Hamid.  Economic  Regulatory 
Administration,  Department  of  Energy. 
820  First  Street.  NE..  Suite  810, 
Washington,  DC  20585,  (202)  523-3045. 
SUPPLEMENTARY  MFORMATION:  On  June 
14, 1993.  ERA  issued  a  Notice 
announcing  a  proposed  Consent  Order 
between  DOE  and  Revere  and  Dobyns, 
which  would  resolve  matters  relating  to 
their  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  April  1. 1979 
through  March  31, 1980.  58  FR  32923. 
That  Notice  both  summarized  and 
contained  the  complete  text  of  the 
proposed  Consent  Order,  which  requires 
Revere  and  Dobyns  to  pay  to  DOE  (i) 
$20,000  within  fifteen  (15)  days,  and 
$30,000  within  sixty  (60)  days,  of  the 
effective  date  of  the  Consent  Otder, 
which  is  the  publication  date  of  this 
notice;  and  (ii)  at  least  $800,000  from 
the  liquidation  of  Revere's  assets,  which 
must  occur  within  nine  (9)  months  of 
the  effective  date  of  the  Consent  Order, 
plus  half  of  any  proceeds  of  the  asset 
liquidation  ebove  $1,200,000. 

The  June  14  Notice  provided 
information  regarding  Revere's  and 
Dobyns'  potential  liability  for  violations 
of  the  anti-"layering"  rule  (10  CFR 
212.186)  in  connection  with  Revere's 
resales  of  crude  oil  at  issue  in  a 
Remedial  Order  issued  May  29. 1992. 
The  Notice  also  detailed  the 
considerations  which  underlay  the 
ERA'S  preUminary  view  that  the 
settlement  is  favorable  to  the 
government  and  in  the  public  interest. 
The  Notice  solicited  written  comments 
from  the  public  relating  to  the  terms  and 
conditions  of  the  settlement  and 
whether  the  settlement  should  be  made 
final.  No  comments  were  received. 

Inasmuch  as  there  are  no  bases 
proffered  for  rejecting  or  modifying  the 
settlement  as  proposed,  the  DOE  has 
determined  that  it  is  in  the  best  interest 
of  the  public  to  make  the  proposed 
Consent  Order  final  without  change.  By 
this  Notice,  and  punuant  to  10  CFR 
205.199J.  the  proposed  Consent  Order 


between  DOE  and  Revere  and  Dobyns  is 
made  a  final  Order  of  the  Department  of 
Eneigy.  effective  on  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Issued  in  Washington,  DC.  on  July  21, 
1993. 

MiUoaCLMWx. 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Begalatory  Administration. 
(FR  Doc  93-18016  Filed  7-27-93;  8:45  ami 
oaotum-m-u 


Energy  inforntatlon  Administration 

Agency  Information  CoHactiona  Under 
Ravlaw  by  the  Office  of  Management 
and  Budget 

AOENCY:  Energy  Information 

Administration,  DOE. 

ACnON:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  eneigy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511, 44  U.S.a  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  numbers);  (3) 
Currant  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  volimtary.  or  required  to 
obtain  or  retain  benefit;  (8)  Affiacted 
public:  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  August  27. 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  alio%ved  by  this  notice,  you  should 
advise  the  OMB  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
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telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.). 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  ar.d  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  be  addressed  to  the  Office  of 
Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
Jay  Casselberry.  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  MFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  a  review  was: 

1.  Emergency  Plaiming  and  Operations. 

2.  OE-411 

3.  1901-0286 

4.  Coordinated  Regional  Bulk  Power 
Supply  Program 

5.  Extension 

6.  Annually 

7.  Voluntary 

8.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees 

9.  795  respondents 
10. 1  response 

11.  25  hours  per  response 

12.  20,205  hours 

13.  The  OE-411  provides  a  single, 
comprehensive  source  of  information 
on  current  and  planned  electric  power 
supply  for  the  U.S.  The  data  are  used 
to  evaluate  the  current  and  projected 
reliability  of  bulk  electric  power 
supply,  and  the  effects  of  unforseen 
changes  in  powerplant  construction 
schedules.  Ten  Regional  Electric 
ReUability  Coimcils  submit. 

Statutonr  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  chapter  35  of  title 
44  United  SUte  Code  (See  44  U.S.C.  3506(a) 
and  (cMD). 

Issued  in  Washington,  DC. 
YvoniM  M.  Biahiy, 
Dinctor,  Statistical  Standards.  Energy 
Infonnation  Administration. 
(PR  Doa  93-1S018  Filed  7-27-93;  8:45  am] 
MLUNQ  COOC  MM-01-H 


Office  of  FoMii  Energy 
[FE  Doctot  Na  93-S7-NQ] 

The  Washington  Water  Power  Co.; 
Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
Washington  Water  Power  Company 
authorization  to  import,  at  Kingsgate, 
British  Columbia,  up  to  61,400  Mcf  per 
day  of  Canadian  natural  gas  over  a 
period  of  ten  years,  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  July  19, 1993. 
OiCTord  P.  Tomanwwrtki. 
Dinctor,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc  93-18015  Filed  7-27-93;  8:45  am] 


Federal  Energy  Regulatory 
Commission 

[DoclMt  Noa.  ER93-714-000,  •!  •!.] 

Great  Bay  Power  Corp.  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interiocklng  Directorate  nilnga 

July  21, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Bay  Power  Corp. 

[Docket  No.  ER93-7 14-000] 

Take  notice  that  on  July  6, 1993,  Great 
Bay  Power  Corporation  (Great  Bay) 
tendered  for  filing  its  executed  copy  of 
the  Agreement  for  Short-Term  Sales  to 
Long  Island  Lighting  Company. 

Comment  date:  August  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montana-Dakota  Utilities  Co. 

(Docket  No.  ER93-790-0001 

Take  notice  that  on  July  15, 1993, 
Montana-Dakota  Utilities  Company 
(Montana-Dakota),  a  Division  of  Nfl)U 
Resources  Group,  Inc.,  tendered  for 
filing  a  request  for  authority  to 
supplement  its  contract  with  the  United 
States  Department  of  Energy,  Western 
Area  Power  Administration  (Western)  to 
accommodate  the  transfer  of  energy  to 
Montana-Dakota's  eastern  system 
through  Western's  Miles  City  Converter 
Station. 

Montana-Dakota  requests  waiver  of 
the  notice  requirement  of  §  35.3  of  the 
Commission's  Regulations  and  that  the 


amended  contract  be  made  effective  as 
of  July  1, 1993. 

Comment  date:  August  6, 1993.  in 
accordance  with  Standard  Paragp'aph  E 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Co. 

(Docket  No.  ER93-35S-000] 

Take  notice  that  on  July  20, 1993, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  certain  cost 
support  data,  in  addition  to  a  related 
Amendment  No.  2  to  an  Agreement  far 
the  Sale/Purchase  of  Energy  (the 
Agreement)  between  Tucson  and  Louis 
Dreyfus  Electric  Power  Inc.  (LDEP).  The 
Agreement  provides  for  the  sale  and 
purchase  of  capacity  and  energy 
between  Tucson  and  LDEP  under 
flexible  arrangements  commencing 
February  1993. 

The  filing  is  being  made  to  (i)  include 
Tucson's  response  to  certain  cost 
support  and  data  requests  received  from 
the  Commission's  Staff  and  (ii)  tender 
an  Amendment  No.  2  to  the  Agreement 
which  reflects  a  change  in  the  method 
of  determining  the  ceiling  rate  under  the 
pricing  provisions  of  the  Agreement. 

The  parties  request  an  effective  date 
of  February  3, 1993,  and  therefore 
request  waiver  of  the  Commission's 
regulations  with  respect  to  notice  of 
filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affei^ted  by  this 
proceeding. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Power  k  Light  Co.  and 
Northern  States  Power  Co. 

[Docket  No.  EC93-1 9-000] 

Take  notice  that  on  July  14, 1993, 
Minnesota  Power  k  Light  Company  and 
Northern  States  Power  Company 
tendered  for  filing  a  joint  application  for 
authorization  under  section  203  of  the 
Federal  Power  Act  to  sell  and  purchase, 
respectively,  certain  500  kV  facilities  at 
the  Forbes  substation  in  St.  Louis 
County,  Minnesota. 

Comment  date:  August  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Great  Bay  Power  Corp. 

(Docket  No.  ER93-721-000) 

Take  notice  that  on  July  6, 1993,  Great 
Bay  Power  Corporation  (Great  Bay) 
tendered  for  filing  its  executed  copy  of 
an  Agreement  for  Short-Term  Sales  to 
Bangor  Hydro-Electric  Company. 

Comment  date:  August  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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IDodMt  No.  ER93-«04-000| 

Take  notic*  that  oo  hily  IS.  1993, 
Pannsylvania  Powar  k  light  Company 
(PP&L)  tenderad  far  filing  a  Fifth 
Supplement  to  the  Capadty  and  Energy 
Sales  Agreement  hatwsan  PPftL  and 
Bahimora  Gas  k  Electric  Company 
(BGAE)  whidt  Supplement  is  dated  July 
13. 1993.  The  only  change  made  by  the 
Supplement  to  the  Agreement  is  to 
lower  the  rate  of  return  on  aqwty  firom 
12.75%  to  11%.  which  change 
implements  a  settlement  reedied  at 
Docket  No.  ER93-268-000. 

PP&L  has  requested  an  effsctive  date 
of  July  IS.  1993  lot  the  Supplement 
pursuant  to  Cmnmission  precedent 
under  the  Central  Hudson  doctrine. 


PP&L  states  that  a  copy  of  ita  filing 
I  served  on  the  PenMyhrsnia  Public 
UtiUty  Commission,  the  Maryland 
Public  Service  Commission,  snd  BGftE. 

Gunment  date:  August  5. 1993.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

7.  Madison  Gas  and  Qectrk  Ce.  and 
Wiscouia  Power  smI  Light  Go. 

(Docket  No.  BC93-1»-000l 

Take  notice  that  oo  July  12. 1993, 
Madison  Gas  and  Elec^c  Company  and 
Wisconsin  Power  snd  Light  Compeny 
tendered  far  filing  with  uaa  Federal 
Energy  Regulat(»y  Commission  an 
application  for  disposition  of  an 
acquisition  of  Caciljties  by  sale  and 
transfer,  respectively.  The  fedlities 
consist  of  s  138-69-4cV  transfourmer. 


Copies  of  the  filing  have  been 
provided  to  the  PubUc  Service 
Commission  of  Wisconsin. 

Conunent  dote:  August  5, 1993.  in 
aooordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Serrioe  Carp. 

[Docket  Na  ELg3-64-000] 

Take  notice  that  on  July  12, 1993. 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  writh  the 
Federal  Energy  RsgulatOTy  Commission 
a  petition  for  %iraiv«r  of  fuel  clause 
regulations  to  allow  the  refund  to  its 
wholesale  customers  of  Oepertment  of 
Energy  refunds  to  WPSC  for  past  spent 
nuclear  fuel  disposal  fees.  The 
customers  affected  by  WPSCs  filing  are: 


>M-1 
Vt-i 
W-1 

W-2 


Rale  schedule  or  ImW  dasiyialon 


vol.  2  service  agreement  No.  8. 
vol.  2  service  agreement  Na  5. 
vol.  2  service  agrsemsnt  No.  3. 
vol.  z  serwce  agreemsm  no.  a. 
vol.  c  service  agreemerw  no.  o. 
vol.  2  servtoe  agreement  No.  1. 
vol.  2  service  agreement  No.  7. 
vol.  3  aarvice  agrsemsni  No.  1. 
vol.  1  servtoe  egrsement  No.  6. 


Tartll. 
TarHr. 
TaiW. 
TaiM. 
TarM, 
TaMI. 
TmM. 
TarM. 
TarM. 
Supplement  No.  3to  rats  schedule    FERC  No.  51. 


Sixth  Revisec 
Second  Revis 
Third  Revisec 
Fourth  Revis< 
Second  Revis 
Third  Revise< 
Second  Revis 


WPSC  requests  that  the  Commission 
wsive  the  provision  of  18  CFR  35.14  of 
its  regulations  to  permit  the  refunds  to 
lake  place.  WI>SC  requests  an  effective 
Hate  of  the  beginning  of  the  first  full 
billing  cycle  after  60  days  after  the 
Commission  grants  the  waiver.  WPSC 
requests  that  the  Conmiission  act  on  the 
petition  within  sixty  days  of  the  filing 
dMe. 

WPSC  states  that  s  copy  of  the  filing 
has  been  served  on  the  a^ected 
customers  and  on  the  public  s«vice 
commissioDs  of  Mich^an  and 
Wisconsin  and  that  the  filing  has  been 
posted  at  required  by  the  Cmnmission's 
regulations. 

Comment  date:  August  6. 1993,  in 
ai  cordance  with  Standard  Paragraph  E 
oi  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heerd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE,. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  bo 
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considered  by  the  Commission  in 
determining  the  eppropriate  action  to  be 
taken,  but  will  not  aerve  to  make 
protestants  partiee  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  tm  fife  with  the 
Commissirai  and  are  available  for  public 
inspection. 
iD.( 


Secretary. 

(FR  Doc.  93-17967  Filed  7-27-93;  8:45  ami 

BajJNO  oooe  snr-si-M 

[Docket  No.  RP93-15Z-000] 

Carnegie  Natural  Gas  Co.;  Propoaed 
Changes  in  FERC  Gas  Tsriff 

July  22. 1993. 

Take  notice  that  on  July  20. 1993. 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tari^.  Second  Revised 
Volume  No.  1  the  following  revised 
tariff  sheets,  with  proposed  effiactive 
date  of  August  1. 1993: 

Second  Revised  Sheet  No.  11 
Sixth  Revised  Sheet  No.  138 
Third  Revised  Sheet  No.  139 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  as  a  limited 
application  pursuant  to  section  4  of  the 


Natural  Gas  Act  to  pomit  Camagie  to 
flow  through  and  bill  to  its  customers, 
on  an  as-billed  basis,  amounts  direct 
billed  to  Carnegie  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  as  costs  associated  with  Texas 
Eastern's  contract  assignment  program 
(CAP),  including  amounts  billed  to 
Carnegie  pursiiant  to  Texas  Eastern's 
filing  of  May  26, 1993,  in  Docket  No. 
RP93-122-O00  whidi  was  accepted  by 
the  Commission  in  an  order  June  30. 
1993.  citing  Texas  Eastern  Transmission 
Corp..  63  FERC  1 61.350  (1993). 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  pretests  should  be 
filed  on  or  before  July  29, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  widiiing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Fedaral  Regirter  /  VoL  58.  No.  143  /  Wedneiday.  July  28,  1003  /  NoticM 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

LoM  D.  Caahril. 

Secretary. 

[FR  Doc  93-17936  Filed  7-2ft-93;  8:45  am] 

Muma  cooE  •rir-ei-n 
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[Oockat  No.  RP9»-16«-00(q 

Iroquol*  Gm  Trarainlssion  Systmn, 
LP.;  PropoMd  CtwngM  In  FERC  Qm 
Tariff 

July  22, 1993. 

Take  notice  that  on  July  20. 1993. 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Taiifi.  Original  Volume 
No.  1.  the  following  revised  tariff  sheets, 
to  be  effective  cm  August  19. 1993: 

Sixth  Revised  Sheet  Na  4 
Second  Revisad  Sheet  No.  20 
Third  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  22-A 
Third  Revised  Sheet  Ho.  35 
Second  Revised  Sheet  No.  36 

Because  Iroquois  has  filed  its 
compliance  filing  in  Docket  No.  RS92- 
17  and  anticipates  an  effective  date  of 
September  3, 1993,  Iroquois  also 
tendered  for  filing  the  following  revised 
tariff  sheets  in  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff  to  be  effective 
September  1, 1993: 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revisad 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet  Na  4 
Sheet  Na  5 
Sheet  Na  45 
Sheet  Na  46 
Sheet  Na  47 
Sheet  No.  48 
Sheet  Na  63 
Sheet  No.  118 
Sheet  Na  187 
Sheet  Na  188 
Sheet  No.  189 


Iroquois  states  that  these  tariff  sheets 
permit  Iroquois  to  recover  its  system 
fuel  and  the  fuel  that  it  reimburses  to 
third-party  transportere. 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Frocediwe  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  29, 
1993.  Protasts  %nll  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
SecTvtary. 

[FR  Doc.  93-17937  Filed  7-27-93;  8:45  am] 
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[Docket  Noe.  RP91-203-000  and  RP92-132- 
000  (Phase  I,  and  Pttaae  M  PCB  laaues)] 

Tennessee  Gas  Pipeline  Co.,  Informsl 
Conference 

July  22, 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  July  27, 1993.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC,  at  1  p.m.  or  at  the 
conclusion  of  the  tecluiical  conference 
in  Docket  No.  RS92-23-O00,  whichever 
is  later,  for  the  purpose  of  attempting  to 
agree  on  procedures  for  the  referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.1G2(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  Williams  (202)  208-0743  or 
Dennis  H.  Melvin  at  (202)  208-0042. 
LoteD.Cadieli. 
Swntiuy.  . 

IFR  Doc.  93-17939  Filed  7-27^3: 8:45  am] 
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[DocfcM  No.  RP93-139-001] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tsriff 

July  22, 1993. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
July  16, 1993  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
proposed  to  be  effective  August  1, 1993: 
Substitute  Original  Sheet  No.  5E{vi) 

On  June  9, 1993  Transwestem  filed 
tariff  sheet  in  which  it  sought  to  modify 
its  take-or-pay,  buy-out  and  buy-down 
mechanism  (Transition  Cost  Recovery  or 
TCR  mechanism)  in  order  to  recover 
certain  take-or-pay,  buy-out,  buy-down, 
and  contract  reformation  costs.   "^ 
Transwestem  states  the  above- 


referenced  tariff  sheet  is  being  filed  to 
correct  TCR  amount  #13,  which 
inadvertently  included  a  monthly 
amortization  amount  for  July,  1993.  This 
amount  is  hereby  deleted,  consistent 
with  the  effective  date  of  the  tariff  sheet 
Transwestem  states  that  the  deletion  of 
this  amount  does  not  change  any  of  the 
totals  or  calculations  on  other  tariff 
sheets  included  in  the  original  filing. 
Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  mles,  regulations  and/or  orders 
that  may  be  necessary  so  as  to  permit 
the  instant  tariff  sheet  to  become 
effective  August  1, 1993. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customen,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  29, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
LakaCaahell, 
Secretary. 

(FR  Doc  93-17938  Filed  7-27-03;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  July  2 
Through  July  9, 1993 

During  the  Week  of  July  2  through 
July  9, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
liisted  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  IX)E  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occun  first.  All  such 
comments  shall  be  filed  with  the  Office 


40420 


Fwierd  KagiHer  /  Vol.  58.  No.  143  /  Wednesday,  July  28,  1993  /  Notices 


of  Hasrings  and  Appeals.  Department  of 
Enei^.  Washington.  DC  20585. 

Dated:  )uly  22. 1993. 
Gaaifi  ■.  Imaajr. 
Dinclor.  Office  of  Hearings  and  Appeals. 


LisT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Weak  of  July  2  twough  July  9.  1993] 


7/6/93 


7/6/93 


7/7/93 


Name  ana  locason  ov  appacaw 


Call  Waisaman  a  Sona.  Great  Fata.  MT 


Eneigy  Refunds,  Inc.,  Hardin.  KY 


Aibuquaique  Tribune.  Cleveiand.  OH 


No. 


LFA-0308 


LFR-0ai2 


LFA-030e 


Type  of  submission 


Appeel  of  an  Information  Request  Osnisl.  It  srwilsd:  The 
June  29.  1993  Freedom  of  Information  Request  Denial 
Issued  by  tie  RicNend  Field  Office  would  be  reednded. 
and  Ceil  Waissman  &  Sons  would  rsceive  a  tabulation 
of  bids  received  for  RFP  No.  W-18115S-FJ  and  any 
documents  wttere  bidders  have  extenuating  dr- 
cumsfncee  m  their  bids,  showing  attemate  pricea  and 
reeaona. 

ModrHcation/Reaciaelon.  If  granted:  The  June  4, 1993  De- 
dalon  and  Order  (Case  No.  LFX-OOIO)  which  barred 
Energy  Refunda.  Inc.  from  repreeenUng  refund  appii- 
canlB  would  be  modified. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
May  26,  1993  Freedom  of  Information  Request  Denial 
Issued  by  the  Office  of  Reference  end  Information  Msn- 
agement  Division  would  be  resdndsd.  and  Vie  Albu- 
querque Tribune  would  receive  access  to  a  oompiele 
copy  of  DOE  records  pertaining  to  experiments  con- 
ducted from  1945  to  1947  in  which  plulonium  was  In- 
jected into  18  human  subjects  and  a  tee  waiver. 


Refund  Applications  Received 

[Weeit  of  July  2  through  July  9. 1993] 


Dels  received 


6/29/93 

6«V93 

wOUrvO  ••••.••.••« 

7/2/93 

7/2/93 

7/2«3 

7/2/93  thru  7/9/93 


7/2/93  »MU  7/9/93 
7/2/93  Wu  9/9/93 


7/6/93 
7/6«3 
7/6/93 
7/6r93 
7/6.93 
7/7/93 
7/7/93 
7/7/93 


Nameof  limi 


Farmers  Petroleum  Coop,  hw 

Pride  Tefminais,  Inc 

vliy  Of  r^naOofiB  ••■•••••••■>••<•••■■»•••■•••■•«•••• 

Tri-City  Gas.  Inc  

FairHeid  Gulf 

Western  Brassworiis 

Atlantic  Richfieid  Appiicalions  Received 


Beacon  OH  Refund  Applications  Received 
Texaco  Refund  Appiicationa  Received  


CargM,  Inc  

SheH  Chemical  Co 

Inland  Reclamation 

Hooker  Equity  Exchange 

Farmers  Oil  Co..  of  Outlook 
Rod  Steinheiser  Bottle  Gas  . 

Sitverock  Baiong  Corp 

State  Line  Grain  Co  


Casstto. 


RF344-1 

RF35t-3 

RF347-7 

RF340-186 

RF300-21747 

RF347-^ 

RF304-14183  thru 

RF304-14223 
RF238-113thnj 

RF238-129 
RF321-19789  thru 

RF321-19793 
RF347-e 
RF361-4 
RF272-94781 
RD272-94782 
RF272-94783 
RF340-187 
RF272-94784 
RF272-94785 


IFR  Doc.  93-18019  Filed  7-27-90;  8:45  am) 
BKJJNG  OOOC  S4SS  ei  f 


Issuance  of  Decisions  and  Order*; 
During  the  Week  of  May  17  Through 

May  21, 1993 

j 

During  the  week  of  May  17  through 
May  21, 1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 


other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeala 

Shapiro.  Fussell.  Wedge  Gr  Smotherman, 
5/19/93.  LFA-0288 


Shapiro,  Fussell.  Wedge  k 
Smotherman  (Shapiro)  filed  an  Appeal 
from  a  determination  issued  to  it  by  the 
Strategic  Petroleum  Reserve  Project 
Management  Office  (SPRMO)  of  the 
DOE.  The  determination  denied,  in  part, 
a  Request  for  Information  which 
Shapiro  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA). 
Shapiro  requested  records  pertaining  to 
an  award  made  to  a  subcontractor  for 


UMI 
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increased  costs  resulting  from  various 
engineering  change  notices.  Shapiro 
also  requested  records  referring  to 
allegations  of  improper  pricing  by  the 
subcontractor.  The  SPRMO  withheld 
three  documents  in  their  entirety,  one  of 
which  was  subsequently  released  to 
Shapiro.  The  remaining  two  documents, 
a  letter  to  the  DOE  Inspector  General's 
Office  (IG  Letter),  and  a  collection  of 
cost  estimates  regarding  the  engineering 
rJiange  notices  (Cost  Estimates),  were 
withheld  pursuant  to  Exemption  5  of 
the  FOIA.  In  considering  the  Appeal, 
the  DOE  found  that  SPRMO  had 
correctly  withheld  most  of  the  material 
in  the  IG  Letter,  but  had  incorrectly 
withheld  some  segregable  factual 
material.  At  the  same  time,  the  SPRMO 
requested  an  opportunity  to  make  a  new 
determination  to  consider  the 
applicability  of  Exemption  4  to  the  Cost 
Estimates.  Consequently,  the  DCK 
remanded  the  matter  back  to  SPRMO  to 
release  the  segregable  material 
contained  in  the  IG  Letter  and  to  issue 
a  new  determination  regarding  the  Cost 
Estimates. 

U.S.  News  &  World  Report.  5/18/93, 
LFA-0287 
U.S.  News  k  World  Report  (U.S. 
News)  filed  an  Appeal  from 
determinations  issued  to  it  on  February 
18, 1993.  March  26. 1993.  and  April  1. 
1993.  by  the  Office  of  Procurement, 
Assistance,  and  Program  Management 
(OPA)  under  the  Freedom  of 
Information  Act  (FOIA).  In  its  Appeal, 
U.S.  Ne%irs  challenged  OPA's 
application  of  Exemption  4  and 
Exemption  6  to  the  requested 
documents.  In  considering  the  Appeal. 
the  DOE  found  that  OPA  properly 
withheld  the  information  at  issue  under 
Exemption  4,  but  improperly  applied 
Exemption  6  to  the  same  material.  In 
view  of  the  Exemption  4  finding,  the 
Appeal  was  denied. 

Refund  AppUcationa 

Murphy  Oil  Corporation/Eastern  Oil, 
Imperial  Oil.  5/19/93.  RR309-2, 
RR309-3 
The  DCK  issued  a  Decision  and  Order 
denying  two  Motions  for 
Reconsideration  filed  in  the  Murphy  Oil 
Corporation  special  refund  proceeding 
on  behalf  of  Eastern  Oil  Co.,  Inc. 
(Eastern),  and  Imperial  Oil  Co.,  Inc. 
(Imperial).  In  the  Motions.  Mr.  Jack  J. 
Ceccareli  of  Joy  Enterprises.  Inc..  parent 
company  to  Eastern  and  Imperial, 
requested  that  the  DOE  reconsider  its 
previous  determination  in  which  it 
limited  the  combined  refund  which  the 
two  affiliates  and  their  subsidiaries 
could  receive  $50,000  in  principal.  Mr. 
Ceccarelli  asserted  that  the  two  firms 


should  be  eligible  to  receive  two 
$50,000  maximum  presumption  refunds 
because  they  were  separately-operated 
during  the  refund  period.  The  two  firms, 
however,  currently  share  the  same 
management,  boards  of  directors, 
accourtants,  and  headquarters  facilities. 
Therefore,  because  the  current  degree  to 
which  two  affiliated  firms  maintain 
their  separate  identities  is  the 
determinative  factor  in  deciding 
whether  to  approve  separate 
presumption  refunds,  the  DOE  denied 
Mr.  Ceccarelli 's  Motion  for 
Reconsideration. 

Murphy  Oil  Corporation/George  E. 
Davis.  5/17/93.  RF309-1365 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Petroleum  Funds.  Inc.  (PFI),  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding  on  behalf  of  George  E.  Davis. 
Mr.  Davis  requested  a  refund  based 
upon  1,489.150  gallons  of  Murphy 
gasoline  and  kerosene  that  he  sold  as  a 
consignee  dealer  during  the  consent 
order  period.  Consignees,  however,  are 
presumed  to  have  been  uninjured  by 
Murphy's  alleged  overchajiges.  In  an 
attempt  to  rebut  the  consignee 
presumption  of  non-injury,  Mr.  Davis 
contended  that  he  was,  in  fact,  injured 
by  Murphy's  alleged  overcharges 
because  he  was  unable  to  compete  with 
other  retail  stations  in  his  marketing 
area.  His  assertions  alone,  however, 
were  insufficient  to  rebut  the  consignee 
presumption.  In  the  absence  of  any 
evidence  that  he  was  injured  by 
Murphy's  pricing  practices,  the  DOE 
denied  the  Application  for  Rafimd. 
Murphy  Oil  Corp./Kickapoo  Oil  Co.. 
5/17/93.  RF309-1 281 

Kickapoo  Oil  Company,  Inc.         ~ 
(Kickapoo)  filed  an  Application  for 
Refund  with  the  DOE  in  the  Murphy  Oil 
Corp.  Subpart  V  refund  proceeding.  In 
considering  Kickapoo 's  Application  for 
an  above-volumetric  refund  based  on  its 
allegations  that  the  Murphy  Oil  Corp. 
(Murphy)  had  violated  the  DOE's 
Allocation  regulations,  the  DOE  fbimd 
that  Kickapoo  had  failed  to  show  that  it 
had  contemporaneously  complained  to 
the  IX3E  about  the  allocation  violations 
alleged  in  its  Application.  In  addition, 
the  DOE  found  that  Kickapoo's  failure  to 
purchase  all  of  the  petroleum  products 
allocated  to  it  was  often  explained  by 
factors  other  than  Murphy's  alleged 
violations  of  the  allocation  regulations. 
Accordingly,  Kickapoo's  Application  for 
an  above-volumetric  refund  based  upon 
Murphy  alleged  allocation  violations 
was  rejected  by  the  DOE.  However, 
since  the  DOE  determined  that 
Kickapoo  had  adequately  documented 
its  purchases  of  322,023,768  gallons  of 


refined  petroleum  products  from 
Murphy  during  the  consent  order 
period,  it  granted  Kickapoo  a  volumetric 
refund  of  $50,000  in  principal  and 
$24,875  in  interest. 

« 

Shell  Oil  Company/  Firestone  Tire  and 
Rubber  Co..  5/19/93,  RF31 5-7217 
This  Decision  and  Order  considered 
the  Application  for  Refund  filed  by 
Firestone  Tire  and  Rubber  Company 
(Firestone)  that  purchased  substantial 
quantities  of  butadiene,  styrene,  bunker 
fiiel,  diesel  fuel  and  motor  gasoline  from 
Shell  Oil  Company  during  the  consent 
order  period.  The  volume  of  purchases 
that  formed  the  basis  for  the  refund 
request  was  reduced  because  (1)  styrene 
was  not  a  covered  product  at  any  time 
during  the  consent  order  period  and  (2) 
butadiene  was  decontrolled  on  January 
31.  1974.  Therefore,  4,378.890  gallons  of 
styrene  and  81,621,253  gallons  of 
butadiene  (the  siun  of  its  post-decontrol 
butadiene  purchases)  were  subtracted 
from  Firestone's  claimed  purchase 
volume.  The  total  refund  granted  in  this 
Decision  and  Order  was  $2,188 
(comprised  of  $1,422  in  principal  and 
$696  in  interest)  based  on  its  purchase 
of  6,293,206  gallons  of  Shell  refined 
product. 

Texaco  Inc/College  Center  Texaco 
Service.  5/19/93.  RR321-79 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Wilson,  Keller  &  Associates, 
Inc.,  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
College  Center  Texaco  Service.  The  DOE 
had  previously  denied  two  Applicatioiu 
for  Refund  filed  on  behalf  of  College 
Center  Texaco  Service  by  Wilson,  Keller 
It  Associates,  Inc.,  and  by  Federal 
Refunds,  Inc.,  because  those 
Applications  appeared  to  be  deliberate 
duplicates.  However,  in  the  Motion  for 
Reconsideration.  Dale  K.  Hollick,  owner 
of  College  Center  Texaco  Service  and 
Wilson.  Keller  &  Associates.  Inc.. 
provided  reasonable  explanations  for 
the  duplicate  filings.  The  IX)E,  as  a 
discretionary  matter,  reviewed  the 
Motion  and  determined  that  it  should  be 
granted.  Accordingly,  the  applicant  was 
granted  a  refund  in  the  amount  of 
$1,137  ($838  principal  plus  $299 
interest). 

Texaco  Inc./Mapco  Inc..  5/18/93. 
RF321-17068 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund 
filed  by  MAPCO  hic.  in  the  Texaco  Inc. 
Subpart  V  special  refund  proceeding 
based  on  purchases  of  120,555,041 
gallons  of  refined  product  made  by  two 
of  MAPCO  Inc.'s  subsidiaries. 
Thermogas  Company  and  MAPCO  Gas 
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Products.  Idc  Accordingly.  MAPCO  Inc. 
was  granted  a  refund  of  $67,815 
(S50.000  ivindpel  plus  $17,815 
intmst).  However,  the  refund  was  not 
released  to  MAPGO  Inc.;  rether.  it  was 
placed  in  an  interest  beving  escrow 
account  pending  the  final  resolution  of 
an  enforcement  proceeding  involving 
anothOT  of  MAPGO  Inc's  subsidiares 
MAPCO  International  Inc. 

Texaco  IncJMike  M.  MarceUo,  Inc..    5/ 
18/93,  RR321-129 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  Texaco  Inc. 
special  refund  proceeding  on  behalf  of 
Mike  M.  Marcello.  Inc.  (Maicello.  Inc.). 
The  original  Application  for  Refund  had 
been  denied  based  upon  the  president  of 
the  firm's  involvement  with 


unauthorized  Applications  for  Refund. 
After  reviewing  the  submission,  the 
DOE  found  the  explanations  o^red  in 
the  Motion  for  the  unauthorized  filings 
to  be  unpersuasive.  Furthermore,  the 
DOE  found  no  basis  for  reconsideration 
of  the  December  2, 1992  Decision  and 
Order  issued  to  Mike  M.  Marcello.  Inc. 
and  the  Motion  for  Reconsideration  was 
denied. 

Texaco  Inc./Tubb's  CXI  Company.  5/18/ 
93.  RF321-3862 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Lewis  C  Gilbert  on  behalf  of  Tubb's 
Oil  Gompany  (Tubb's)  in  the  Texaco  Inc. 
special  refund  proceeding.  Mr.  Gilbert's 
claim  was  based  on  Tubb's  Texaco 
purchases  firom  March  1973  through 
March  1978.  However,  Mr.  Gilbert  did 


not  purchase  the  assets  of  Tubb's  until 
June  1979.  After  reviewing  the 
documentation  regarding  the  sale,  the 
DOE  determined  &t  Mr.  Gilbert  did  not 
acouire  the  stock  of  Tubb's  and  that  the 
right  to  a  refund  was  not  transferred  to 
him  as  an  asset.  Gonsequently,  the  DOE 
found  that  Mr.  Gilbert  was  not  entitled 
to  a  refund  based  on  Tubb's  Texaco 
purchases  prior  to  June  1979. 

Refund  ApplicaUoos 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Dixie  Jundk 
Oodson'sTi 


Andwr  Gasolne  CorporsflkWThefiors  Canal  et  d „ RF346-22 

Aflenfc  namu  Company/Fefnandes  ARCO  ef  itf ;„.  „  ." ""  RF304-13349 

AJtartic  RicMietd  Company/Ron^  ARCO  el  a/ „ RF304-1 1893 

Qjmbertand  Cement  tSupply  et  1 RF272-77466 

^  9??-'S?'^  5*"**  "^'**«'  ^ RF340-183 

G  I  Truddng  Company » ^ RF272-92624 

GdKM  Corporaion^DiGk  Damer's  Qt«  Seivioe RF300-14386 

MafTys  GuN  — „ ........ « „ RF300-15941 

GuH  01  Corpofalionmewfbrtdge  Setvice  Center .™!!!.,!!!!!."!!!!.!!".""' RF300-13685 

^4e«l*ridge  Sen4oe  Center 

GuN  01  CoipofaiorVP  t  B  GuN L.L  ™ 

GuN  0«  CorporaNon/Royslsr  Transport  Company 

QuN  01  CorporaNorVSimoo  Salec  Service  ot  PA  el  el 

GuN  01  CorporaNon/VHIaga  GuN  Service  eltri 

ManNoKKOC  SctKXil  District  el  al _ 

New  Yorfc  CNy  Transit  Authority „ „ RF2^-66878 

Shel  ON  Convany/Roger's  Oil  Company  elal „ 7.Z'... RF315-437 

Texaco  incJAnienon't  Lake«vood  Texaco RF321-19728 


RF300-13686 
RF300-14362 
RF30O-1719e 
RF300-19009 
RF300-17170 
RF27a-81401 


Texaco  Inc7  Anderson's  Lakevvood  Texaco 

Texaco  JncVAnita'a  TortMeria  el  el 

Texaco  IncTFort  Hale  Fuel  Co.etel  .... 
Texaco  Inc7  \B.E.  Industriea,  Inc.  ef  W 

Texaco  IncAang's  Grocery „ 

Texaco  Inc7  Wright4«jlse  Oil  Co. 

Freeway  Texaco  Service  - 

Town  of  Madawaska  School  DepL  ef  itf 


Dismissals 


The  following  submissions  were 
dismissed: 


Name 

Americua  Wood  Preserving  

Anderson  Texaco 

Avorxlala  Texaco „ 

Big  Walnut  Local  School  Ois- 

tricL 
Borough  of  Mt  Aifington 

Brooklyn  Unit  District  188  

Buffak)  Center-Rafca  Commu- 
nity Schools. 


Case  No. 


RF300- 

17485 
RF321- 

17436 
RF321- 

14823 
RF272- 

87293 
RF272- 

83343 
RF272- 

87281 
RF272- 

87279 


RF321-19746 
RF321-15553 
RF321-14191 
RF321-16232 
RF321-19747 
RF321-19710 
RF321-19736 
RF272-80729 


05/17/93 
05/19/93 
05/21/93 
05/18/93 
05/18/93 
05/20/93 
05/17/93 

05/20/93 

05/18/93 
05/20/93 
05/18/93 
05/21/93 
05/21/93 
05/20/93 
05/21/93 
05/18/93 
05/20/93 
05/18«3 
05A21/93 
05/19/93 
05/21/93 
05/20/93 

05^1/93 


Burfoank  School  District  111  .... 

Buriiewitz  Oil  Company „. 

Calaveras  Cement  Company ... 

CaMweN  Schools.  U.S.D.  360  .. 

Carbon    Ciiff-Barstow    School 

District. 
Carver  School  District 

C^^uga    Independent    School 

District 
Central  School  District  51 

Central  York  School  District 


Case  No. 


RF272- 

87275 
RF300- 

21739 
RF272- 

25984 
RF27a- 

87269 
RF272- 

87264 
RF272- 

87261 
RF272- 

87259 
RF272- 

87253 
RF272- 

87252 


Name 

Case  No. 

Chamberlain  School  District  7- 

1. 
Chelsea  School  Disbict 

RF272- 

87248 

RF272- 

Ocero  School  District  99  

City  of  Fort  Thontas 

87244 
RF272- 

87226 
RF272- 

City  ol  Oak  Harbor 

83382 
RF272- 

City  of  Pendleton 

Contishiooina 

83423 
RF272- 

83349 
RF272- 

25150 
R0272- 

Contishipping  Diviskxi 

Dan  Eacotoedo's  Texaco 

2S1S0 

RF321- 

10562 

JoeWMusori 


MechanicsL 


ReiiancaUni 

Seward  Aver 

St.  Peter  TIN 

TheBertdine 

TownoTGkx 

U.S.  Elevaloi 
WairsSheNJ 
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Name 

Dixie  Junction 

Oodson't  Texaco 

Falls    Church    County    Public 

Schools. 
Farmers  Union  OR  Co 

Farmersvttle  Auto  Company, 
Inc. 

Finneytown  Local  School  Dis- 
trict 

First  Midwest  Corporation 

Fowler  School  District  45 

FreesoN    Community    School 

District 
Gifford-Hill  &  Company,  Inc 

Gifford-HIN  &  Conv>any,  Inc 

Gilbert  J.  Hess  

Gordon  Olson  Ctaifc  Super  100 
Hannaford  Brothers  Company. 

Inc. 
J«rr-Dan  Corporation  

Joe  WiNuson 

John  Franoonia  Tnjcking  Co.. 

Inc. 
Krings  Motors 

KvAck  Way,  Inc 

Lonas  Constnjctfon  Company, 
Inc. 

M  &  B  Metal  Products  Com- 
pany. 

M&M  Constnjction  Company  ... 

Manson  Construdton  &  Engi- 
neering Company. 
Mechanics  Laundry  CoTTYMny  . 

Mechanics  Laundry  Company  . 

Overtand  Sand  &  Gravel  Com- 
pany. 

Pok  County  Department  of 
Educaton. 

Ray  CHy  GuH 

Reliance  Universal  Inc 

Seward  Avenue  GuH  Service  ... 
St.  Peter  The  Apostle  Church  .. 

The  Bertdine  Corporation 

Town  of  Gtocastor 

U.S.  Elevator  Corporation 

Waifs  Sh^  SarMifM 


Case  No. 


RF300- 

16484 
RF321- 

18638 
RF272- 

87205 
RF272- 

47459 
RF315- 

9583 
RF27a- 

87208 
RF272- 

91582 
RF272- 

87213 
RF272- 

87220 
RF272- 

38282 
RD272- 

38282 
RF272- 

92159 
RF342-228 
RF272- 

92812 
RF272- 

67782 
RF27a- 

91922 
RF300- 

17438 
RF315- 

7953 
RF300- 

18413 
RF272- 

92134 
RF272- 

90793 
RF300- 

13924 
RF272- 

93242 
RF321- 

17476 
RF321- 

17531 
RF272- 

93791 
RF272- 

86112 
RF300- 

18347 
RF321- 

17468 
RFSOO- 

17931 
RF272- 

91929 
RF27a- 

93277 
RF272- 

83364 
LFA-0295 
RF315- 

9455 


Copies  of  the  fiill  text  of  these 
decisions  and  mdscs  are  available  in  the 


Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  pubhshed  loose  leaf 
reporter  system. 

Dated:  July  22, 1993. 
George  B.  Bramay, 

Director,  Office  of  Hearings  and  Appeals. 
{PR  Doc  93-18020  Filed  7-27-93;  8:45  am] 
MUMQ  OOOC  Slia-M-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60767;  FRL-4633-4] 

Receipt  of  an  Application  for 
Notification  of  a  Genetically-Altered 
Microbial  PesUcide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
American  Cyanamid  Company  a 
notification  of  intent  to  conduct  a  small- 
scaled  field  test  of  a  genetically-altered 
microbial  pesticide.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  August  27, 1993. 
ADDRESSES:  Commente  in  triplicate, 
must  bear  the  docket  control  nxmiber 
OPP-50767  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section.  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person  bring  copunents  to:  Rm.  246.  CM 
«2, 1921  Je^rson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment(s)  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked,  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 


Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above.  &t>m  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays. 

FOR  njRTNER  INFORMATION  CONTACT:  By 
mail:  Phil  Mutton,  Product  Manager 
(PM)  18,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  213,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  (703-305- 
7690). 

SUPPLEMENTARY  MF0RMAT10N:  An 

application  for  a  notification  has  been 
received  from  American  Cyanamid 
Company,  Agricultural  Research 
Division  of  Princeton,  NJ,  08543-0400. 
The  purpose  of  this  small-scale  field 
trial  is  to  evaluate  the  efficacy  of 
Autogmpha  califomica  multiple  nuclear 
polyhedrosis  virus  (AcMNPV)  in  which 
a  section  of  the  genetic  material  (EOT) 
has  been  deleted  vEGTDEL  (relative  to 
AcMNPV  «vild-type  and  a  commercial 
insecticide)  against  target  lepidopteran 
pests:  cabbage  looper,  beet  armyworm. 
fall  armyworm.  southern  annywcMin. 
tobacco  budworm,  com  earworm, 
diamondback  moth,  and  the  cabbage 
worm.  The  proposed  programs  wiU 
consist  of  five  test  sites:  Arizona, 
CaUfomia,  Florida,  New  Jersey,  and 
Texas  with  one  field  trial  per  site  to 
occur  between  August  to  December 
1993.  Total  acreage  for  each  field  trial 
will  consist  of  less  than  1  acre.  Each  test 
will  be  conducted  on  land  which  is 
currently  used  for  gro%vth/production  of 
row  crops.  Each  field  trial  will  consist 
of  eight  treatments  to  include:  vEGTFEL 
®  1  X  109, 1011,  and  10"  PIBs/acre; 
AcMNPV  0 1  X  109, 101 1,  and  10' » PIBs/ 
acre;  local  commercial  standard 
insecticide;  and  untreated  control. 
Within  a  given  test,  each  treatment  vriU 
be  applied  to  the  crop  no  more  than  six 
times;  treatments  will  be  applied  using 
groimd  equipment  At  the  conclusion  of 
each  test,  the  test  area  as  well  as  a  10 
ft.  wide  imtreated  test  perimeter  will 
undergo  crop  destruction. 

Dated:  July  14, 1993. 
Stephanie  K.  Inae, 

Acting  Director,  Office  of  Pesticide  Prograoa. 
(FR  Doc  93-17424  FUed  7-27-93;  8:45  am] 
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Highway,  ArKngtao,  VA,  fTOS-SOt- 
87ft1). 


AOBCY:  EnviranaHBtat  PMlKtioB 

Agmqr  CEPA).  i 

ACTWii:  Notica. 

SUMMARY:  EPA  has  wcatTwei  a  spadfic 
!  vaB  tlia  AjiaxM 


refenad  to  aa  (ka ''^|>licnt")  to  usa 
tha  paalkida  imkiacloivid  (CAS 
105S27-78-9)  to  tTOBl  up  to  7.000  aoaa 
of  broccoti.  ft.100  aoaa  oi  oraliflawv. 
3.500  acres  of  cabbage.  50.000  acraaaf 
head  lettuce,  and  5.500  acras  of  leaf 
lettuce  to  control  tho  iwaet  potato 
wbitafly  BSemeHO  hAaei.  Tbo  Applicant 
propoaaa  tka  ooa  of  a  now  ehanical; 
thweforo.  in  aooordanoa  wfib  40  GPiR 
166.24.  EPA  is  solkaliBg  public 
oonuDoit  bafon  iMkiag  tka  dadsioo 
whether  or  not  to  gnot  tho  axaraption. 

Mats  BMBl  bo  rsosived  on 
I  August  12.  tM3. 

tesa  coptoi  of  writlan 
,  bearing  tbokkwtHicatico 
notatkM  "0PP-1MM7,"  shooM  bo 
submitlod  by  nil  to:  Pofalfe  Dockat  Md 
FVaadoM  af  Infannattoa  Sactiop.  Field 
OpeiatiaaaDiviakM  (H7506Q.  Office  of 
Pestidda  Prognaa,  EnviraoBsntai 
ProtactiaB  AgBBcy.  401 M  SU  SW.. 
WashiagtoB.  D.C  20460.  bi  pacaon. 
bring  commeots  to:  Sm.  1132,  CgyUal 
Mall  #2. 1921  Jafiaraon  Davia  Highway. 
Arlington.  VA. 

Infonnatifm  aubmitted  in  any 
coaunmt  concerning  this  notice  may  be 
daimod  confidential  by  marking  any 
part  or  an  of  that  infbrniation  as 
"ConfMential  Business  bifannation." 
biformation  so  marked  will  not  be 
disclooad  except  in  accordance  with 
procedures  set  forth  in  40  GFR  part  2. 
A  copy  of  the  comment  that  doM  not 
contain  Ginfidsntial  Business 
Information  must  be  prxmied  by  the 
submitter  for  induaion  fai  the  public 
reconi  fadbrmation  not  nsrked 
coofidantial  may  bo  disclosed  public:}y 
by  EPA  without  prior  notice.  All  written 
cooimeats  filed  pursuant  to  this  notioe 
will  be  svailaUo  for  public  inspectian  in 
Rm.  1132.  Crystal  Mall  «2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
from  8  a.m.  to  4  p.m..  Monday  throng 
Friday,  except  legal  holidays. 
FOR  RiRTMER  MF0RMAT10N  CONTACT:  By 
mail:  Andrsa  DoarJ.  Registration 
Divisioa  IH7505W).  Office  of  Pesticide 
Programs,  Environmenial  Pratectioa 
Agency.  401  M  St.,  SW.,  Washington. 
D.C.  20460.  Office  location  and 
telephone  number  6th  Floor,  Crystal 
Station  •I,  2800  Jefferson  Davis 


RTKNC  Purauaut 

to  section  18  of  the  PisdBral  h— ctiddg. 
Fungicide,  and  Rodentidda  Act  (PIFRA) 
(7  use.  136p).  tibe  Adminiatrafar  may. 
at  bis  discretion,  exempt  a  state  agency 
from  any  legiatration  provision  of 
FIFRA  if  he  datarmines  that  emergency 
conditioBs  exist  which  require  sodh 
exemption.  The  Applicant  baa  requested 
the  Administrator  to  iasue  a  specific 
exemption  for  the  use  of  '"Httrltrfffftd 
on  broccoli,  cauliflowar.  cabbagSw  Mod 
lettuce,  and  leaf  lettuce  to  control  tbo 
sweet  potato  whitefly  (SPWF). 
Inf(Hination  in  accordance  with  40  CFR 
part  186  waa  submitted  as  part  of  dds 
request 

The  Apph'cant  states  that  a  new  atmn 
of  SPWF,  often  referred  to  as  the  B.  or 
poinsettia  strain,  waa  initially  found  in 
Arizona  in  1988.  Since  that  time,  it  has 
steadily  spread  to  new  host  plants  and 
grown  in  population  size  eech  summer 
and  fall.  This  strain  extracts  up  to  5 
times  as  much  sap  as  the  original  strain 
does.  This  excess  foe<fing  results  in  the 
production  of  elevated  levels  of 
honeydew  which  is  deposited  onto 
surfeces  where  the  SPWF  is  {eeding. 
The  SPWF  causes  damage  by  Daeding, 
and  the  honeydew  secreted  providea  a 
substrate  for  mold,  causing  further 
damago.  When  SFWFs  become 
numerous,  aa  they  did  in  many  areas  of 
the  state  in  the  past  several  years,  their 
direct  feeding  lowers  the  yield.  Tlw 
SPWF  has  also  been  implicated  as  a 
vector  of  virus. 

The  Applicant  claims  that  adequate 
control  of  the  ^*WF  is  not  being 
achieved  widi  currently  registered 
products  and  altamalive  cultural 
practicaa.  Along  with  this  request,  the 
Applicant  has  also  requested  a  spedfic 
exemptioB  far  use  of  a  different 
chemical,  bifenthrin,  on  broccoli, 
canhilower,  and  bead  lettooe.  far 
control  of  the  same  pest,  the  SPWF.  The 
Applicant  justifies  requests  for  two 
chemicals,  by  stating  that  the 
imidadc^d  would  be  applied  at 
planting,  aa  a  soil  treatment;  since 
imidadoprid  is  a  systemic,  it  wooM  be 
taken  up  by  the  seedling  as  it 
germinates,  and  protect  the  emerging 
seedling  from  SPWF  feeding.  The 
Applicant  states  that  bifenthrin  can  only 
be  applied  as  a  foliar  spray,  vdricb  is  of 
little  vahie  during  the  early 
establishment  phuase  of  seedfing 
dev^opment,  as  there  is  limited  leaf 
area  at  that  time.  Thus  the  Applicant 
proposed  that  uaa  of  bifenthrin  be 
allowed  later  in  tbe  aop  seeson.  aea 
foliar  traatmenL  Tbe  Applicant 
indicBiss  thai  imidadoprid  would  not 


be  of  use  as  both  a  soil  treatment  and 
a  foliar  sprqr,  because  its  mode  of  action 
ia  such  ^1  resistance  development  is  a 
concann.  The  Registrant  of  imidacloprid 
wiU  not  support  the  use  of  this  chemical 
furyur  into  the  growing  soaaon  for  Ais 
reaaeu.  The  Applicant  indicates  that 
without  adaqinto  control  of  the  SPWF 
in  broccoli,  cauliflower,  cabbage,  head 
lettuoa,  and  leaf  lettuce,  significant 
economic  lessaa  cmikl  be  suflsted. 


nw^pUcant  proposes  to  apply 
imidecloprki  at  a  maximum  rate  of  S  ox. 
(dry)  active  ingredient  (20  fluid  OS.  of 
product)  par  acre  with  a  maximum  of 
one  appkcation  per  crap  aaaaoo  on  a 
total  of  72,100  acres  of  the  above-listed 
crops.  For  each  of  the  crops  named,  it 
is  poasible  to  produce  two  cn^  per 
calendar  year  on  a  gfven  acre,  and 
therefotew  the  acreege  could  petontially 
receive  two  applications  of  imidadoprid 
per  calendar  year.  However,  dw 
ApirficMt  proposed  to  limit  the 
meximura  amount  ^riridi  could  be 
applied  per  calendar  year  to  ?2  fluid  oz. 
p>er  acre.  Therefore,  use  under  this 
exei^Hion  could  potentially  amount  to 
a  maxinnan  total  of  36/tSO  paaada  of 
active  ingredient,  or  18,025  gallons  of 
prodwct.  This  is  tbe  first  time  that  the 
Applicant  has  applied  for  the  use  of 
imidadoprid  on  the  named  crops. 
However,  the  Applicant  requested,  and 
waa  panted,  spedfic  exemptimis  for  the 
use  of  bifimthria  far  SPWF  control  in 
broccoli,  cauliflower,  and  head  lettuce 
last  yser  (19921. 

This  notice  does  not  coaatitata  a 
decision  by  EPA  on  the  application 
itself.  Tbe  reguktiona  govOTsing  section 
18  raquiie  publication  at  a  notice  ol 
receipt  of  an  apfrfication  for  a  specHic 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  far  public  comment  on  tbe 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subjed  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency,  accordingly.  wiU  review  and 
consider  all  comments  received  during 
the  comment  period  in  determming 
whether  to  issue  the  emergency 
exemption  requested  l^  the  Arizona 
Departraeot  of  Agriculture. 

DalMi:)Bly  1,1993. 

LawreaGB  E.  Cullflen, 

Acting Dkectar.  Registration  Division,  Office 
of  Pesticide  Programs. 

(PR  Doc  99-17422  Filed  7-27-93-.  8:45  ami 
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PP  2O40a  and  2Q404«nrS47;  FRL 
4630-7] 

Milaa  Inc.;  EatabUahmant  of  Tamporary 


AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
insecticide  O-[2-(l,l-0imethylethyl)-5- 
pyrimidinyl]  Oethyl  0-(l- 
methylethyljphosphorotiiioate  and  for 
residues  of  the  insecticide  cyfluthrin  in 
or  on  certain  raw  agricultural 
commodities.  These  temporary 
tolerances  were  requested  by  Miles  Inc., 
Agricultural  Division. 
DATES:  These  temporary  tolerances 
expire  December  31, 1993. 
FOR  FURTHER  SIRMUATION  CONTACT:  By 
mail:  Robot  Forrest,  Product  Manager 
(PM)  14.  Registration  Division 
(H750SO.  OCBce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219.  CM*2, 1921  JefiiBrson  Davis 
Highway,  Arlington.  VA.  703-305-6600. 
SUPPLEMENTARY  MFORMATION:  Miles  Inc., 
Agricultural  Division.  P.O.  Box  4913, 
Kansas  Qty.  MO  64120-0013,  has 
requested  in  pesticide  petition  (PP) 
2G4048  and  2G4049,  the  establishment 
of  temporary  tolerances  for  residues  of 
the  insecticide  0-(2-(l,l-DiroethylethyI)- 
S-pyrimidinyl]  O-ethyl  0-(l- 
methylethyllphosphorothioate  and  for 
residues  of  the  insecticide  cyfluthrin 
(cyano(4-fluoro-3- 
phenoxyph«iyl)niethyl  3-(2.2- 
dichloroethenyl}-2.2- 
dimethylcyclopropenecarboxylate  in  or 
on  the  raw  agricultural  commodities 
com,  sweet  OC  +  CWHR);  com,  grain, 
field  and  pop;  com,  forage  and  fodder, 
field,  pop,  and  sweet  at  0.01  part  per 
million  (ppm).  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
treated  in  accordanoe  with  the 
provisions  of  the  experimental  use 
permit  3125-EUP-202.  which  was 
previously  issued  imder  the  Federal 
InsecUdm,  Fungicide,  and  Rodentidde 
Act  (FIFRA).  as  amended  (Pub.  L.  95- 
396.  92  Stat  819:  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  with  the  following 
provisions: 

1.  The  total  amount  of  treated 
commodities  to  be  covered  by  these 


temporary  tolerances  will  not  exceed 
that  which  was  treated  under  the  above- 
referenced  experimental  use  permit 
which  expired  on  December  31, 1992. 

2.  Miles  Inc.,  must  immediately  notify 
the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safiety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  December  31, 
1993.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  was  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  sectioti  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
R^ulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  at 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

AHthority:  21  U.S.C  346a(i). 
Dated:  July  18, 1993. 

StaphaaM  R.  Ima, 

Acting  Director,  Registration  Division,  Office 
trf Pesticide  Programs. 

(FR  Doc.  93-1 7S65  Filed  7-27-93;  8:45  ami 


[PP  7E4MVn49;  FRL  4634-71 

Paaudomonaa  fluoraacana; 
EatabUahmant  of  Tamporary 
Examption  from  tha  Raqulramanl  of  a 
Tolaranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  exemption  bom  the 
requirement  of  a  tolerance  for  residues 
of  the  biological  pesticide  Pseudomonas 


fluorescens  strain  NOB  12089,  in  or  oo 
the  raw  agriculttual  commodity 
mushrooms. 

DATES:  This  temporary  exemption  from 
the  raqxiirement  of  a  tolerance  expires 
June  30, 1994. 

FOR  FURTHER  ViFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM)  21.  Registraticm  Division 
(H7505C}.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  227,  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  703-305-6900. 
SUPPLEMENTARY  MPORMATKM: 
Interregional  Research  Project  No.  4, 
New  Jersey  Agricultural  Experiment 
StaUon,  P.O.  Box  231,  New  Bruns%vick. 
NJ  08903-0231.  has  requested  in 
pesticide  petition  (PP)  2E4124,  the 
establishment  of  a  temporary  exemptimi 
from  the  requirement  of  a  tolerance  for 
residues  of  the  biological  pesticide 
Pseudomonas  fluorescens  strain  NOB 
12089,  in  or  on  the  raw  agricultural 
commodity  mushrooms. 

This  temporary  exemption  from  the 
requirementa  of  a  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  whan  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  66204-EUP-l. 
which  is  being  issued  imder  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act  (FIFRA).  as  amended  (Pub.  L  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  sdentific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  «irill 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  a  tolerance  has  been 
established  on  the  condition  that  the 
pestidde  be  used  in  accordance  vrith 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Sylvan  Foods.  Inc.,  must 
immediately  notifyr  the  EPA  of  any 
findings  from  the  experimental  use 
permit  that  have  a  bearing  on  safety. 
The  company  must  also  keep  reconls  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  June 
30, 1994.  Residues  remaining  in  or  on 
the  raw  agricultural  commodity  after 
this  expiration  date  will  not  be 
considered  actionable  if  the  pestidde  is 
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lafriljr  appBod  daring  tko  twni  of.  aid 
in  acrordaiMB  wMk,  tW  provWons  of 
the  experimental  UM  pennit  and 
temporary  aoHHipttaB  bom  tb* 
reqniramanl  of  a  MlHaBco.  Tkis 
temporary  exemption  firom  tha 
fwryiiriwenl  d  a  lotManca  lay  ba 
revokad  if  tka  ai^ariaMnlBl  oaa  paRnM 
is  revoked  or  if  anyanparianca  witk  or 
sciMBtific  dau  an  tkto  paadcida  iodkata 
thai  such  ravocaliaA  ia  nacMaavy  lo 
protect  dia  paUic  haalth 

Tha  Office  of  ManagHMnt  am 
ha*  axaapted  tUa  netka  frea  tha 
raqjuiroaMBt  of  MCtiOB  3  of  Exacutiva 
Order  12291. 

Pursuant  to  tha  raqiuramants  of  tha 
Regulatory  Fkxibtlity  Act  (Pub.  L.  96- 
354.  94  SlaL  1164.  5  U.SU1 601-612). 
the  Administzatoc  baa  dataimiBed  tbal 
regulatioos  eetahliahiitg  new  totatancaa 
or  raising  tolerance  ievels  or 
esiablishiog  exeinptioos  from  toJaonca 
requirements  do  not  hava  a  aignificaat 
eroBomic  impact  on  a  mbstantial 
number  of  small  entities.  A  cartificatioo 
statement  to  this  efbct  was  publisbad  in 
the  Fedaral  Eagialar  of  May  4. 1981  (46 
M1249S0). 

Aotborily: »  U.SXL  34aa0). 
:|ldyia.1MaL 


Acting  Dincktr.  fhgjttmUon  Onowoa.  Officw 
of  Pesticide  Propant.  | 

IFK  Doc  93-17a8«  Pflei  7-37^t3;  »«5  am) 
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RolMn&HMoCoL; 

for  2-iyiathi 

5-Chloro  7  Mttiyt  t  laolhraioHn  »On» 

AGENCY:  EnvironmaDta)  Protection 

Agency  (EPA). 

ACTION:  Notice.  | 

SUMMARY:  EPA  has  received  from  tbe 
Rohm  &  Haas  Co.  tha  filing  of  a 
pesticide  petition  (PP  3E4189) 
proposing  to  establish  an  exemption 
from  tha  tequirmnent  of  a  tolerance 
undar  40  CFR  180.1001(.i)  for  2-n»ethyl- 
4-is(^)thiazoliQ-3-on»  and  S-cb)oro-2- 
inethy!-4- isothiazoUn-3-oae. 
ADDRESSES:  By  mail,  submit  written 
rrjir.ntnnts.  identified  by  the  document 
control  number  LFF-578K  to:  Pubiic 
Respmise  and  Program  Resources 
Branch,  Field  Opwations  Divisian 
(H7506C).  Office  of  Paatidda  Programs, 
Environmectdj  Protection  Agency,  401 
M  St..  SW.,  Wdshiogton.  DC  20460.  In 
person,  bring  comniaBts  to:  Rm.  1132. 
CM  •2.  1921  Jefferson  Dkri^  Hwy.. 
ArUnglon.  VA  22202. 


iDKirnianon  subnijttad  as  a  canniMOt 
conoaming  diis  notios  nay  ba  cMmad 
confidantfal  by  marking  any  part  or  aH 
of  that  infonaation  as  "Cmdldantial 
Business  Information"  (CBIl. 
Informati<Hi  so  marked  trill  not  ba 
disckised  except  in  aocordanoa  with 
piocaduraa  sat  forth  in  40  CFR  part  Z. 
A  copy  of  tha  comment  that  doaa  not 
contain  CBI  OMist  be  subnuttad  fo: 
inclusion  in  the  pubiic  lacord. 
Information  not  aaikad  coBfidential 
may  ba  djacioaed  publidy  by  EPA 
Mrithout  prior  noticaL  All  wfiftlso 
comraants  wiH  ba  availabta  for  public 
inspectian  m  Rm.  112S  at  tba  addraas 
given  above,  fran  8  a  jn.  to  4  p.m.. 
Monday  throogb  Friday,  axduding  lega) 
holidays. 

RM  FURTHER  MF0RHAT10H  CONTACT: 
Connie  Welch.  Registration  Support 
Branch.  Registration  Division  (H- 
7S05Q.  OfiBca  of  Pestidda  Progruna. 
Environmental  Prolaction  Agency,  401 
M  St.,  SW..  Washin^on.  DC  2046a 
OOkx  localian  and  tataphona  nmbar. 
6th  Floor.  North  Towar.  Grysta)  Slallen 
«1.  2800  JafiHson  Davia  Hwy.. 
Arlington.  VA  22202.  (703)-308  8320. 

8(if>n£M9fTARrMRNaUTR)N:  bl  (he 
Federal  Ragjstar  of  September  7. 1988 
(53  FR  34511].  EPA  granted  an 
exemption  from  the  requirement  of  a 
tolerance  under  §  180.1001(d)  for  2- 
methyl-4-isothiazoIin-3-ona  and  S- 
chIoro-2-niathyI-4-isothiazolin-3-onaL 
This  exentption  included  a  limit  ef 
"0iM)022%  (or  2.25  ppn)  in  tha 
formulation."  Tha  Agency's  calculated 
maximum  expected  residua  was  ha  tied 
upon  a  concentration  of  2-methyl-4- 
isothiazo!in-3-one  and  5^1oro-2- 
methyl-4-isothiazohn-3-ODe  of  2.25  ppm 
in  the  final  solution  applied  to  growing 
crops.  Because  of  confusion  concermng 
what  the  term  "formulation"  meens. 
Rohm  &  Haas  Co..  Independence  Mall 
Wast.  Philadelfriiia.  PA  1910S,  has  filed 
a  petition  (PP  3E4189)  with  EPA 
requesting  an  amendment  to  the 
exemption  entry  under  §  180.1001(d)  to 
change  the  limit  to  "not  mora  than 
0.0022%  (22.5  ppm)  in  the  formulation; 
not  more  than  0.00022%  (2.25  ppm)  in 
the  final  solution  appHed  to  growing 
crops." 

Authority:  7  U.S.C.  346a  and  371. 

Dated:  July  18, 1993. 

Stephanie  R.  Irane, 

Acting  Director,  Begistration  Diviiioa.  Offkx 
of  Pesticide  Proffrtms. 

jFR  Doc  «a-17a83  FiUd  7-27-93;  8:45  an) 


EUhMnt  GuidaUoM  Task  FofM;  Opan 


UMI 


AQBICV:  Environnaantal  Protection 

Agency  (EPA) 

ACTKM:  Notice  of  Meeting 

SIMWARY:  The  Eflluant  GuidaUnaa  Task 
Force,  an  EPA  advisory  comnu'ttae.  wiD 
hold  a  meeting  to  discuss  improveniants 
to  the  Agency's  EShimt  Gtddslines 
Program.  The  meeting  is  open  to  (ha 
pubnc 

OATES:  Tbe  meeting  wm  ba  bald  on 
August  17, 1993.  from  8:30  ajn.  to  S 
p.m.,  and  August  18, 1993,  from  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  Tbe  meeting  will  taka  place 
at  the  Capital  Hilton  Hotel.  16th  and  iC 
Streete,  NW..  Washington,  DC 
RM  FURTHER  MFORHATION  OOMTACr.  Eric 
Strasrier,  Rfhient  Guidalinea  Task 
Force  Staff  Director.  Office  of  Wataa 
(WH-552).  401  M  Street.  SW., 
Washington.  DC  20460;  telaphooo  202- 
260-7150.  fax  202-Z60-718S. 
SUPfUMBITARY  WrOWiATIOM.  Puraunt 
to  tha  Federal  Advisory  Conunittea  Act 
(Pub.  L.  02-463).  the  Envinxunantal 
Protection  Agency  gives  notice  of  a 
meeting  of  t&  Effluent  Cuidalinas  Task 
Force  (BGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  far  fiivironmental  Policy  and 
Technology  (NACEPT).  the  external 
policy  advisory  board  to  tha 
Administrator  of  EPA. 

Tha  EGTF  was  astabHshed  in  July  of 
1992  to  sdviaa  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  discfaai]gBis  of  industrial 
wastewater  pursuant  to  title  JR  of  tha 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  dtisan 
groups,  state  and  local  govenunent,  tha 
academic  and  scientific  commimities, 
and  EPA  re^onal  offices. 

The  meeting  agenda  wrill  include  Task 
Force  woric  ^mip  disctissions  and 
reports  from  the  groups  on  specific 
problem  smas,  including:  Selection 
criteria  and  methodology  for 
preliminary  industry  studias,  tbe  role  of 
non-water  quality  impacts  and  pcrfhition 
prevention  in  effluent  guidehnes,  and 
redesigning  the  data  collection  andAor 
rulemaking  processes  for  effluent 
guidelines.  EPA  staff  will  also  discuss 
economic  analjrsfs  methodology  and 
subcaiegorization  processes  used  in 
developing  effluent  guidelines. 

Tlie  meeting  wil)  be  open  (o  the 
public.  Limited  seating  for  tbe  poMic  is 
available  on  a  first-come,  first-served 
basis.  The  puMic  may  sidmtit  written 
commanta  to  the  Task  Force  regsnifqg 
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improvements  to  the  EfihiMtt 
Guidelines  program.  Comments  should 
be  sent  to  Eric  Stnuler  at  the  above 
address.  Comments  submitted  by 
August  10  will  be  considered  by  the 
Tadc  Force  at  or  subsequent  to  the 
meeting. 

DirtBd:  luly  19. 1993. 


Acting  NACEPT  Designated  Federal  Official. 
IFR  Doc  93-1B003  Piled  7-27-03;  8:45  am] 


[OPRT».44600;  Fm^.463S-1] 

TSCA  ChMnical  TMting;  R«c«lpt  of 
T««tData 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  fw  commercial 
hexane  (CAS  Nos.  96-37-7  and  110-54- 
3),  submitted  pursuant  to  a  final  test 
rula  This  notice  also  announces  the 
receipt  of  test  data  for  sodium  cyanide 
(CAS  No.  143-33-0).  1.1.1- 
trichloroethane  (CAS  No.  71-55-6),  and 
acrylic  acid  (CAS  No.  79-10-7), 
submitted  pursuant  to  a  tasting  consent 
order.  All  data  ware  submitted  under 
the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  RIRTNCR  INR)MIAnON  CONTACT: 
Susan  B.  Hazan.  Diredor. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St.,  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPIfMENTARY  MPORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  tast  ruks  promulgBtad 
under  section  4(a)  within  15  days  aftw 
it  is  received.  Under  40  CFR  790.60.  all 
TSCA  section  4  consent  orders  must 
contain  a  statement  that  results  of 
testing  conducted  pursuant  to  these 
testing  consent  ordan  will  ba 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Teat  Data  Subnuaaions 

Test  data  for  coaunardal  haxane  %vere 
submittad  by  the  Amarican  Petroleum 
Institute  on  behalf  of  the  test  sponsors 
and  pursuant  to  a  test  rule  at  40  CFR 
799.2155.  They  were  received  by  EPA 
on  June  22. 1993.  The  submission 
describes  "an  faihalatiran  oncogenicity 
study  of  ooraaaardal  haxane  in  rats  and 


mica:  Part  n  •  Mica."  This  chamical  is 
used  as  a  solvmt  to  extract  seed  oik. 
Test  data  for  sodium  cyanide  were 
submitted  by  DuPont  Chemicals  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  testing  consent  order  at  40  CFK 
799.5000.  They  were  received  l^  EPA 
on  June  16. 1993.  The  submission 
describes  the  adsorption  isotherm  of 
sodium  cyanide  in  soil.  This  chemical  is 
used  in  the  heap  leaching  process  tat 
mining.  ' 

Test  data  for  1,1.1-trichloroethaaa 
were  submitted  by  the  Halogenated 
Solvents  Industry  Alliance  on  behalf  of 
the  test  sponsors  and  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  June  22. 1993.  The  submission 
describes  the  "examination  of  rats  for 
developmental  neurotoxicologic  effects 
from  maternal  exposure  to  1.1.1- 
trichloroethane."  This  chemical  is  used 
as  a  solvent. 

Test  data  fcH*  acrylic  acid  were 
submitted  by  Basic  Acrylic  Monomer 
Manufacturers  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  testing 
consent  order  at  40  CFR  799.5000.  They 
were  received  by  EPA  on  July  1, 1993. 
The  submission  describes  the 
"developmental  toxicity  dose  range- 
finding  study  of  inhaled  acrylic  add 
vapor  in  New  Zealand  white  rabbits'* 
and  the  "devel<^Hnental  toxicity 
evaluation  of  inhaled  acrylic  acid  vapor 
in  New  Zealand  white  rabbits."  This 
chemical  is  used  in  surface  coalings: 
polyacrylic  acid  and  salts,  including 
8uperabsort>ent  polymers,  detergents, 
water  treatment  and  disf)ersants;  textiles 
and  nonwovens;  exports;  adhesives  and 
sealants;  leather  and  polishes;  paper 
coating:  miscellaneous  add  and  ester 
uses,  including  spedahy  acrylates. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  reoMtl 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44600).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Offica,  Rm.  ET-G102,  401  M  St.  SW.. 
Washington.  DC  20460. 

Aulbarily:  IS  U.S.C  2603. 


Dated:  July  19. 1983. 

CaMrlaaM.AMr. 

Director,  Chemical  Control  Dimeion,  Offiot 
of  Pollution  Prevention  and  Toxics. 

(PR  Doc  93-18002  Flkd  7-27-a3:  t:4S  aai) 


FEDERAL  COMMUNICATIONi 
COMMISSION 

(DA  93-035] 

Lottary  for  imarKliva  Vidao  and  Gala 


AQGNCV:  Federal  Comnranications 

Commission. 

AcnoN:  Notice. 

SUMMARY:  He  Commission  has 
announced  the  date  and  time  for  a 
lottery  to  be  conducted  to  select  two 
tentative  selectees  for  each  of  the  first 
nine  markets  of  the  Interactive  Video 
and  Data  Service  (IVDS).  In  addition,  a 
list  of  the  appiicatiaDS  that  will  be  the 
subject  of  the  lottery  will  be  made 
available  for  public  inspection  at 
various  Commission  loccrtions  around 
the  country.  Any  applicant  that  beliavee 
that  there  is  an  error  in  this  listing  will 
have  an  opportunity  to  contact  tha 
Commission's  licensing  facility  in 
Gettysburg,  Pennsylvania  and  provide 
corrected  information. 
ADORCStES:  Federal  Communications 
Commission,  1919  M  Street,  NW. 
Washingtoo,  DC  20554. 
FOR  FURTHER  arOOMATION  CONTACT: 
Corbin  Small  or  Marc  S.  Martin,  Private 
Radio  Bureeu,  (202)  632-7175. 
SUPPlfMENTARY  MFORMATION:  The 
Federal  Communications  Commission 
will  conduct  a  lottery  on  September  15, 
1993  at  10  a.m.  in  room  856. 1919  M  St., 
NW.,  Washington,  DC,  for  the  purpoaa 
of  selecting  two  tentative  selectees  for 
each  of  the  first  nine  IVDS  markets. 
Applications  for  these  markets  were 
filed  in  response  to  a  Report  and  Order 
adopted  January  16, 1992.  (Report  and 
Order.  PR  Dodiet  91-2,  FCC  92-22 
(released  February  13, 1992),  57  FR 
8272  (March  9, 1992).  Applications 
were  accepted  by  the  Commission  for 
the  first  nine  IVDS  markets  during  three 
filing  Mrindows.  The  lottery  will  Im 
conducted  pursuant  to  authority 
contained  in  §  1.972  of  the 
Commission's  Rules.  47  CFR  1.972. 

A  listing  of  the  applications  that  will 
be  the  sul^ect  of  this  lottery  is  available 
for  public  inspection  during  regular 
business  hours  at  the  following 
locations:  (1)  The  Mass  Media/ 
Adjudication  Reference  Room  of  the 
Federal  Cooununications  Commissioo. 
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1919  M  Street,  NW.,  room  239. 
Washington,  DC  20554;  (2)  the 
LiOBnang  DividcHi  Referance  Room, 
Private  Radio  Bureau  Licensing 
Division,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325-7245; 
(3)  all  Field  Office  Locations  of  the 
Federal  Communications  Commission's 
Field  Operations  Bureau  (see 
attachment  for  Field  Location 
addresses);  (4)  the  Authorization  and 
Evaluation  Division  of  the  Office  of 
Engineering  and  Technology,  7435 
Oakland  Mills  Road,  Coliunbia, 
Maryland  21046:  (5)  the  Field  Office  of 
the  Common  Carrier  Bureau,  90  Church 
Street,  room  130^X,  New  York.  New 
York  10007;  (6)  The  Public  Services 
Division  of  the  Associate  Managing 
Director  for  Public  Information  and 
Reference  Services,  1919  M  Street,  NW., 
room  254,  Washington.  DC  20554;  (7) 
The  Federal  Communications 
Commission  Library,  1919  M  Street. 
NW.,  room  639.  Washincton.  DC  20554. 

Copies  or  excerpts  of  Uie  list  of 
applications  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor:  International  Transcription 
Service.  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20036.  at  (202)  857- 
3800. 

The  applications  are  listed  by  market 
area  and  then  alphabetically  by 
applicant  name.  Any  applicant  that 
believes  there  is  an  error  in  the  listing 
should  contact  our  Gettyrimrg  licensing 
facility  and  provide  the  correct 
information.  Any  proposed  corrections 
will  be  verified  against  the  information 
contained  in  the  applicant's  original 
application.  Additionally,  interested 
parties  may  provide  information  to  the 
Commission  that  may  reflect  on  the 
suitability  of  an  applicant  to  be  a 
Ucensee.  Corrections  to  the  listing  and 
information  about  the  suitability  of  an 
applicant  to  be  a  licensee  must  be 
received  within  thirty  (30)  days  of  the 
publication  of  this  Public  Notice  in  the 
Federal  Register  at  the  following 
address  by  4:30  e.d.t.:  Federal 
Communications  Commission.  Private 
Radio  Bureau  Licensing  Division.  1270 
Fairfield  Road,  Gettysburg. 
Pennsylvania  17325-7245,  ATTN:  IVDS 
Lottery.  Modifications  to  applications 
will  not  be  accepted  at  this  time.  Only 
errors  that  have  arisen  in  the 
preparation  of  this  list  or  matters  that 
reflect  on  the  suitability  of  an  applicant 
to  be  a  licensee  should  be  brought  to  the 
attention  of  our  Gettysburg  office. 
Allegations  pertaining  to  tentative 
selectees  will  be  investigated  and 
resolved  prior  to  issuance  of  any  license 
to  that  applicant 

For  a  more  complete  discussion  of 
lottery  procedures,  see  FCC  INST 


UMI 


1159.1,  released  August  13. 1992. 
Additional  information  regarding  for 
this  lottery  session  may  be  obtained 
from  the  Private  Radio  Bureau's 
Consumer  Assistance  Branch  at  (717) 
337-1212.  Procedural  questions 
regarding  the  lottery  may  be  directed  to 
William  F.  Caton  at  (202)  632-6410. 
lalphA.IlaIlv. 
Chief,  Private  Hadio  Bureau. 

FOC  Office  AddrawM 

Abaka 

Anchongs  OfBce 

F«d«nl  Canununicatimis  CoimniMion,  6721 
West  Raspbeiry  Road.  Anchonga,  Alaska 
99502-1896,  (907)  243-2153 

AriMona 

Douglas  Office 

Federal  Communications  Commission.  P.O. 
Box  6.  Douglas  Arizona  S5606-0006.  (602) 
364-8414 

Califomia 

San  Diego  Office 

Federal  Ck>mniunications  Commission,  4542 
Rufbier  Street,  Room  370,  San  Diego, 
California  92111-2216.  (619)  467-0549 

Li  vennore  Office 

Federal  Communications  Commission,  P.O. 
Box  311,  Uvermore.  California  94551- 
0311.  (510)  447-3614 

Los  Angeles  Office 

Federal  Communications  Commission. 

Cerritos  Corporate  Tower,  Room  660. 

18000  Studebaker  Road,  Cerritos. 

California  90701-3684,  (310)  809-2096 

San  Prandsoo  Office 

Federal  Communications  Commission,  3777 
Depot  Road,  Room  420,  Hayward. 
Califiomia  94545-2756.  (510)  732-5046 

Colorado 

Denver  Office 

Federal  Communications  Conunission.  165 
South  Union  Blvd.,  Suite  860.  Lakewood. 
Colorado  80228-2213 

Florida 

Vero  Beach  Office 

Federal  Communications  Commission,  P.O. 
Box  1730,  Vero  Beach.  Florida  32961- 
1730,  (407)  778-3755 

Miami  Office 

Federal  Communications  Commission. 
Rochester  Building,  Room  310. 8390  N.W. 
53rd  Street.  Miami.  Florida  33166-1668. 
(305)  526-7420 

Tampa  Office 

Federal  Communications  Commission.  2203 
N.  Lois  Avenue,  Room  1215.  Tampa. 
Florida  33607-2356,  (813)  226-2872 

Georgia 

AtlanU  Office 

Federal  Communications  Commissian,  3575 
Kogar  Blvd.  Koger Center-Gvrinnett.  Suits 
320.  Duluth.  Georgia  30136^958.  (404) 
279-4621 


Powder  Springs  Office 

Federal  Cammimications  Commission.  P.O. 
Box  85.  Po«rder  Springs.  Georgia  30073- 
1185.(404)943-5420 

Hawaii 

Honolulu  Office 

Federal  Communications  Commission.  P.O. 
Box  1030.  Waipahu,  Hawaii  96797-1030. 
(808)  677-3318 

niinoiM 

Oiicago  Office 

Federal  Communications  Commission,  Park 
Ridge  Office  Center,  Room  306, 1550 
Northwest  Highway,  Park  Ridge,  Illinois 
60066-1460,  (312)  353-0195 

LouisiiaiM 

New  Orleans  Office 

Federal  Communications  Commission.  800 
West  Commerce  Road.  Room  505.  New 
Orleans.  Louisiana  70123-3333.  (504)  589- 
2095 

Maine 

Belfast  Office 

Federal  Communications  Commission.  P.O. 
Box  470.  Belfast,  Maine  04915-0470,  (207) 
338-4066 

Maryland 

Baltimore  Office 

Federal  Communications  Commission,  1017 
Federal  Building.  31  Hopkins  Plaza, 
Baltimore,  Maryland  21201,  (301)  962- 
2729 

Laurel  Office 

Federal  Communications  Commission,  P.O. 
Box  250,  Columbia.  Maryland  21045.  (301) 
725-3474 

Massachusetts 
Boston  Office 

Federal  Communications  Commission.  NFPA 
Building,  1  Batterymarch  Pari^.  Quincy, 

.  MassachusetU  02169-7495,  (617)  770- 
4023 

Michigan 

Allegan  Office 

Federal  Communications  Commission,  P.O. 
Box  89.  Allegan.  Michigan  49010-9437, 
(616)673-2063 

Detroit  Office 

Federal  Communications  Commission,  24897 
Hathaway  Street,  Farmington  Hills, 
MichigBn  48335-1552,  (313)  471-5605 

Minnesota 

St.  Paul  Office 

Federal  Communications  Commission,  2025 
Sloan  Place,  Suite  31,  Mapleivood. 
Minnesota  55117-2058,  (612)  280-3819 

Missouri 

Kansas  City  Office 

Federal  Communications  Cammission, 
Brywood  Office  Tower.  Room  320, 8800 
Bast  63rd  Street,  Kansas  Qty,  Missouri 
64133-4895,  (816)  353-3773 
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Nebamka 

Grand  Island  Ofllos 

Ffldoral  Caaununiatknu  CommiHiaii,  P.O. 
Box  1586,  Grand  Island.  Nebraska  68802- 
1588.  (308)  382-4296 

New  York 
BulMo  Office 

Federal  ConununicatkHU  Cammission,  111 
West  Huran  Street.  Suite  1307,  Bufhlo. 
New  Yorii  14202-2396.  (716)  846-tS11 

NewYoricOCBce 

Federal  Communications  Commiaaion,  201 
Varick  Street,  New  York.  New  Yaik  10014- 
4870,  (212)  620-3437 

Ongon 

Portland  Office 

Fadanl  Cnmnunricitkine  CansmisefciB,  1220 
S.W.  Thtod  Avenue,  Pottland.  Oregon 
97204-2898.  (503)  326-4114 

Pennsylvania 

Philadelphia  Office 

Federal  CommunicatioM  Commission,  One 
Oxford  Valley  Office  Baildiag,  2300  East 
Lincoln  Highway,  Room  404,  Langhome, 
I^snnsyhrania  19047-1659,  (215)  752-1324 

Puerto  Bice 

San  Juan  Office 

Fedaral  CommuarfcatioM  Commiesioo.  747 
Federal  Building,  Halo  Key,  Puerto  Rico 
00918-1731,  (809)  76»-6567 

Texa$ 

Dallas  Office 

Pedanl  nninniuiUnQtin»tf  GooHBiacian,  9330 

LBJ  Bxprasaway,  Room  1170,  DeUaa,  Texas 

75243-^3429,  (214)  235-3360 

Houston  Office 

Federal  Comraunicatioas  Commission,  1225 
North  Loop  West,  Room  900,  Houston, 
Texas  77006,  (713)  861-6200 

KingBviUe  Office 

Federal  Comnmnications  CommiaeioB,  P.O. 
Box  632,  KiagsviUe.  Tens  78364-0632, 
(512)  592-2531 

Vir^ua 

Norfolk  Office 

Federal  Communications  Commission.  1200 
ConmunicHnons  Circle,  Viifinia  Beach, 
Viigmia  ^^65-3725,  (804)  441-6472 

WaAiagton 

Femdale  Office 

Federal  Communications  Commission.  1330 
Loomis  Trail  Road.  Cuatar.  Washington 
98240-9303,  (206)  354-4892 

Seatda  Office 

FedenlCoiMBuiilctioBa  Coomlaaiaa.  11410 
N.I..  122nd  Way.  Suite  312.  KiiUawl, 
Waritington  96034-6027,  (206)  621  9037 

(FR  Doc.  93-18139  Plied  7-27-03;  8:45  ml 
I  ooot  ana-tt-M 


(PR  OoeM  No.  W-tJO;  CM  n-HO| 

Prtvalo  LMid  MobHo  Radio  SwvIom; 
MinoMola  PubHc  Sofoly  Pian 

AQENCV:  Federal  CommunicatioDS 
Commissioo. 

action:  Notice. 

SUmiARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Minnesota  (Region  22). 
As  a  result  of  accepting  the  Plan  fat 
Region  22,  licansingofthe 821-A24/ 
866-869  MHz  band  in  that  region  may 
begin  immediately. 
EFFECnVC  DATE:  July  19, 1993. 
FOR  RJRTHER  MFOmMTION  CONTACT; 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Braoch,  (202)  632- 

SUPPLBUKNTARY  INFOfVIATION: 

Order 

In  the  Matter  of  Kfinnesota  Public  Safety 
Plan 

Adopted:  July  12. 1993. 
Released:  July  19, 1993. 
By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  January  14, 1993,  Region  22 
(Minnesota)  submitted  its  Public  Safety 
Plan  to  the  Commiaaion  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectnun  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  s{Mdal  emwgency 
entities  operating  in  Minnesota. 

2.  The  Minnesota  Plan  was  placed  on 
Pt^lic  Notice  for  comments  due  on  June 
14, 1993,  58  FR  28019  (May  12, 1993). 
The  Commission  received  no  oommMits 
in  this  proceeding. 

3.  We  have  reviewred  the  F]an 
submitted  for  Minnesota  Mid  find  that  it 
conforms  writh  the  National  Public 
Salaty  Plan.  The  plan  includes  all  the 
necessary  eleoaents  specified  in  the 
Report  and  Order  in  C^n.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfoctorily  provides  for  the  cunent 
and  pn^ected  mobile  communications 
requirements  of  the  public  safsty  and 
spedal  emeigancy  entities  in 
MiniMsota. 

4.  Tharafoie,  we  aocqit  dw  Minneeota 
Public  SaCsty  Radio  Plan.  Fiuthvoiore, 
licensing  of  the  821-824/866-869  MHs 
band  in  Minnesota  may  commence 
immediately. 

Federal  Communications  Cammission. 
RalphA.Hallar. 
Chie/.  Private  Radio  Buieou. 
(FR  Doc  93-17925  Filed  7-27-93: 8:45  am) 
oootan>-ei-ai 
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Prfvalo  Und  MoWto  Radio  Sorvtooo; 
Miaaourf  Public  Safaty  Plan 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Notice. 

•-^ . 

9UMMAIW:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  rolsessd 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Missouri  (Region  24).  As 
a  result  of  accepting  the  Plan  for  Region 
24,  licensing  of  the  821-824/688-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  OATE:  July  19. 1993. 

Fow  mwTWER  mronmiKm  contacts 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

•UPPiBIENTARV  MFORMAnON: 
Order 

In  the  Matter  of  Missouri  Public  Safety 
Plan 

Adopted:  July  12, 1993. 

Released:  July  19, 1993. 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  January  27. 1993,  Region  24 
(Missouri)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Missouri. 
'  2.  The  Missouri  Plan  was  placed  on 
Public  Notice  for  comments  due  on  June 
14, 1993,  58  FR  28019  (May  12, 1993). 
The  Commission  received  no  comments 
in  this  proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Missouri  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  Plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Cen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  commtmications 
raquimoents  of  the  public  ssfety  and 
special  emergency  entities  in  Missouri. 

4.  Therefore,  we  accept  the  Missouri 
Public  Safety  Radio  Plan.  FuitheraoM. 
licensing  of  the  821-824/866-869  MHz 
band  in  Missouri  may  commence 
immediately. 

Federal  Communications  Commission. 
RalpliA.Iiailar. 
Chi^.  Private  Radio  Bufeau. 
(Fl{  Doc  93-17926  Filed  7-27-93: 6:46  an) 
COM  fln»4MI 
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AppUcetion  for  Consolidated  Heering 

1.  The  Commitsiao  has  before  it  the 
following  mutually  exclusive 
spplicstiona  for  a  new  FM  station: 


^■ISsti?^ 

FleNa 

Docket 

/LOouWeW. 
me.;  Cedar 
Fals,kMwa. 

B.Don 
Tkiwnefmsn 
BiosdcestinQ, 
Inc.;  Csdsf 

Ftflt.  kMM. 

BPH-  * 
820606MO 

BPH- 
K0607MA 

93-216 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  tbsse  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  it  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative— A,  B  1 

2.  Ultimate— A.  B  I 

3.  If  there  are  any  non-standardized 
Issues  in  this  proceeding,  the  foil  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service. 
2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  93-17927  Filed  7-27-93;  8:45  am] 
BujNQ  cooc  sna-et-ii 


FEDERAL  RESERVE  SYSTEM 
Federal  Reserva  Bank  Sarvlcaa 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 


:  On  October  14. 1992,  the 
Board  requested  comment  on  a  proposal 
to  change  the  opening  time  for  the 


Fedwire  funds  transfer  service  from  8:30 
a.m.  Eastern  Time  (ET)  to  6:30  a.m.  ET, 
effective  October  4, 1993.  The  Board  is 
announcing  a  delay  in  taking  final 
action  on  the  propxMal  pending  further 
anal3rsis  of  the  complex  issues  raised  by 
commentera.  Therefore,  no  dianges  in 
Fedwire  operating  houn  will  take  place 
on  October  4. 1993.  Staff  has  initiated  a 
study  of  issues  related  to  the  operating 
houn  of  the  Fedwire  funds  and  book- 
entry  securities  transfer  services, 
especially  the  role  of  Fedwire  in 
enhancing  clearance  and  settlement 
practices  in  financial  markets. 
FOR  FURTMER  MFORMATION  CONTACT:  Jdin 
H.  Parrish,  Assistant  Director  (202/452- 
2224),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  Board 
of  Govemon  of  the  Federal  Reserve 
System,  or  Bruce ).  Summera,  Senior 
Vice  President  (804/697-8456).  Federal 
Reserve  Bank  of  Richmond.  For  the 
Hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothee  Thompson  (202/452- 
3544).  Board  of  Govemon  of  the  Federal 
Reserve  System.  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
SUPPI^MENTARV  VIFORMATION:  On 
October  14, 1992,  the  Board  requested 
comment  on  a  proposal  to  change  the 
opening  time  for  the  Fedwire  fluids 
transfer  service  from  8:30  a.m.  Eastern 
Time  (ET)  to  6:30  a.m.  ET,  efiiective 
October  4. 1993.  The  Board  also 
requested  comment  on  the  opening  time 
for  the  book-entry  securities  transfer 
service.  In  addition,  the  Board  requested 
comment  on  the  forther  expansion  of 
Fedwire  operating  houn  in  the  long- 
tarn,  including  opening  the  Fedwire 
funds  transfer  services  earlier  than  6:30 
a.m.  ET  and/or  closing  these  services 
later  than  the  current  6:30  p.m.  ET 
close.  Comment  on  the  fujther 
expansion  of  Fedwire  operating  houn 
was  solicited  to  help  evaluate  Uie 
potential  need  for  significantly 
expanded  operating  houn  (i.e.,  24-hour 
pavment  operations)  to  facilitate  risk 
reduction  associated  with  certain 
international  financial  transactions. 

The  issues  raised  by  commenten  were 
sufficiently  complex  as  to  warrant 
further  analysis  and  review. 
Commenten  expressed  considerable 
interest  in  the  Federal  Reserve's  longer 
term  approach  regarding  Fedwire 
operating  houn  and  requested  the 
Federal  Reserve  to  share  its  approach 
with  the  public  Toward  this  end. 
Federal  Reserve  staff  is  imdntaking  a 
study  of  the  issues  raised  and  the 
associated  public  policy  concerns.  The 
Board  intends  for  the  staff  to  discuss 
with  various  industry  representatives 
and  other  interested  parties  issues 


related  to  the  foture  development  of 
Fedwire.  The  Board  plans  to 
communicate  to  the  public  the  results  of 
the  staH  efforts  in  order  to  stimulate 
further  industry  response  to  the  issues 
associated  with  expanded  operating 
houn  and,  more  generally,  on  the 
potential  role  of  ttie  Fedwire  payment 
system. 

By  order  of  the  Board  of  Governort  of  the 
Federal  Reserve  System.  July  22, 1993. 

WilliaBW.WilM, 
Secretary  of  the  Board. 
(FR  Doc  93-17966  Filed  7-27-93;  8:45  am] 
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Gordon  Family  Invaatmam  Umltad 
Partnarahip;  Fonnatlon  of,  AcqulaWon 
by,  or  Margar  of  Bank  Holding 
Companiaa 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  fectore  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  ofthe  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  ofthe  Board  of 
Govemon.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  ofthe  Board 
of  Govemon.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  Uter  than  August 
16, 1993. 

A.  Federal  Resenre  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Cordon  Family  Investment  Limited 
Partnership,  Chicago,  Illinois;  to  become 
a  bank  holding  company  by  acquiring 
26.42  percent  of  the  voting  shares  of 
CNBC  Bancorp.  Inc..  Chicago,  Illinois, 
and  thereby  indirectly  acquire  Columbia 
National  Bank  of  Chicago,  Chicago. 
Ulinois. 


UMI 
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Board  of  Govamon  of  the  Pedaral  RsMnre 
Syttem.  July  22, 1903. 

AsBOciatB  Secretary  of  the  Board. 

(PR  Doc.  93-17968  Piled  7-27-93;  8:45  am] 


Ralph  M.  HeM;  Change  In  Bank  Control 
NoUoa 


Shaiaa  of  Banka  or 


Acqulaltlon  of 
BankHoMtotg 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  oa  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
avaiUble  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
perscms  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  11, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

].  Rdph  M.  Hall,  Rockwall,  Texas;  to 
acquire  11.1  percent  of  the  voting  shares 
of  Lakeside  Bancshares,  Inc.,  Rodcwall, 
Texas,  and  thereby  indirecUy  acquire 
Lakeside  National  Bank,  Rockwdl. 
Texas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  August  1 1 ,  1993. 
lannifiir  ).  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  93-17969  Piled  7-27-93;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminlatratlon  fbr  Childran  and 
Familiaa 

Diacrallonaiy  Grant  Program 
Announcamanl  for  Ado^on 
Opportunitlaa,  Criaia  Nuraariaa/ReapRa 
Cara  and  Child  WaNara  Training; 
Correction 

AOENCV:  AdministFatian  on  Children. 
Youth  and  FamiUes  (ACYF). 
Administration  fat  Qiildren  and 
Families  (ACF).  Department  of  Health 
and  Human  Services  (DHHS). 


ACTION:  Correction  notice;  revised 
eligibility  criteria  under  Adoption 
Opportunities  Priwlty  Arse  1.03. 

SUMMARY:  This  notice  amends  program 
announcement  ACF/ACYF/Adoption 
Opportunities.  Oisis  Nurseries/Respite 
Care  and  Child  Welfare  Training, 
published  in  the  Federal  Register  on 
July  IS.  1993.  by  correcting  an  error  in 
the  eligible  applicants  section  of  Priority 
Area  1.03,  Leadership  Development: 
Adoptive  Parent  Groups,  listed  on  page 
38236. 

TOR  niRTNER  MFORMATKM  OOWrACT: 
Dehnar  Weathers  (202)  205-8671. 
SUPPLOKNTARY IIFORMATION:  On  July 
15, 1993.  the  Administration  on 
Children.  Youth  and  Families  published 
the  Adoption  Opportunities.  Crisis 
Nurseries/Respite  Care  and  Child 
Welfare  Training  Grant  Program 
Announcement  in  the  Federal  Register 
(Vol.  58,  No.  134,  page  38232). 

The  announcement  inadvertently 
published  an  incorrect  eligibility 
statement.  The  announcement  solicited 
applications  from  States,  local 
government  entities,  public  or  private 
nonprofit  licensed  child  welfare 
agencies  or  exchanges.  Therefore,  we  are 
issuing  this  amendment  to  correct  the 
announcement.  Eligible  applicants 
under  Priority  Area  1.03  are:  Voluntary 
or  public  social  service  agencies, 
adoption  exchanges  or  other  national, 
regional  or  statewide  adoption-related 
organizations. 

Dated:  July  23, 1993. 
Joeeph  A.  MoMola, 

Acting  Commissioner,  Administration  on 
Childrbn.  Youth  and  Families. 
(PR  Doc  93-18006  Piled  7-27-93;  8:45  am) 
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Cantara  for  Dii 
Prevention 


Control  and 


Clinical  Laboratory  bnprovamant 
Adviaory  Commlttaa;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisory  Committee. 

Time  and  Date:  8  a.m.-4:30  p.m.. 
August  12. 1993. 

3Place:  CDC.  Auditorium  A.  Building 
2. 1600  Clifton  Road.  NE,  Atlanta. 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tnis  committee  is  charged 
with  providing  scientific  and  technical 


advice  and  guidance  to  the  Secretary  of 
Health  and  Himian  Services  and  the 
Assistant  Secretary  fbr  Health  regarding 
the  need  fbr,  and  tiie  nature  of.  revisions 
to  the  standards  under  which  clinical 
laboratOTies  are  regulated;  the  impact  of 
propoaed  revisions  to  the  standards;  and 
the  modification  of  the  standards  to 
accommodate  technological  advances. 

Motteis  to  be  Discussed:  The  agenda 
will  include  a  review  and  discussion  of 
cytology  proficiency  testing  and  the 
results  of  the  meeting  from  the 
Subcommittee  on  Test  Categorization 
which  included  criteria  for  waiver  and 
physidan-perfomwd  microscopy. 

Written  comments  on  the  criteria  for 
waiver,  the  process  used  in  the 
classification  of  waived  tests,  physician- 
performed  microscopy,  and  cytology 
proficiency  testing  are  welcome. 
Comments  on  the  classification  of 
specific  tests  will  not  be  accepted  at  this 
time.  Comments  should  not  exceed  five 
single-spaced,  typed  pages  in  length  and 
should  be  received  by  the  contact 
person  listed  below  no  later  than  12 
noon  on  August  5. 1993.  Copies  of 
comments  that  are  germane  to  the 
classification  of  waived  tests,  physician- 
performed  microscopy,  and  cytology 
proficiency  testing  will  be  supplied  to 
the  committee  members  for  review  prior 
to  the  meeting.  Public  oral  comments 
will  be  accepted  at  the  discretion  of  the 
chairman  at  the  close  of  the  meeting  if 
time  permits. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  D.  Joe  Boone,  Ph.D.. 
Assistant  Director  for  Science,  Division 
of  Laboratory  Systems,  Public  Health 
Practice  Program  Office,  CDC,  1600 
Clifton  Road.  NE,  Mailstop  G-2S. 
AUanta,  Georgia  30333,  telephone  404/ 
639-1706. 

Dated:  July  22, 1993. 
ElTiBHUyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  And  Prevention 
(CDC).  . 

(PR  Doc  93-17943  Piled  7-27-93;  8:45  am] 
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Adminiatration  for  Childran  and 
Familiaa 

Statement  of  Organization,  Functtona 
and  Dalagatlona  of  Authority 

AGENCY:  Administratis  fbr  Children 
and  Families,  DHHS. 

SUMMARY:  Part  K.  Chapter  K 
(Administration  for  Children  and 
Families)  of  the  Statement  of 
Organization.  Functions  and 
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TlBlagiitinni  of  Authority  ol  th» 
DepoitBMBt  of  Hoallh  and  Hmiaa 
SwTioM  (M  FR  42332)  i»  aaM^od  to 
lafloct  Iho  rhingM  ia  fliaptw  KL,  ti» 
Offios  of  Mna^OMt  (M  FR  6094)  « 
iMt  •BMB4ad.)Hia«y  20. 1003  and 
Cb^ytar  K),  tha  Offioo  of  faifoisMtioD 
Systaaa  llwagamant.  SpedficaUy,  to 
tranafw  tka  fooctisBal  raapooaibuity  of 
tha  Pii««qr  Act  froB  Chap«ar  KL,  tha 
OiBcaolllnigiwialtoKJ.thaOgc» 
of  Infonnaikia  SjriiBaM  Managamant 


Tha  cfaaai^M  an  aa  foUowK 

1.  AiMBd  KL.20  PUDdiaaa.  Pafaoraph 
D  to  dolat*  il  la  its  anlixaty  and  raplaoa 
it  with  dM  foUowiag: 

IX  DMtton  efHammgiment  Am^ysh 
plans.  orQaniiaa  and  ceeducta 
nMBagaaMnl  atndiaa,  analyaea  and 
evaluatiena  of  adainiatrativa, 
managemanl  and  ofganizationa} 
procasaaa.  It  aiudiaa  atrsctural, 
ftinctJond  and  oparatknai  prcMems  of 
intereet  to  tha  Aaai^ant  Sacraluy  for 
GhHdran  and  Faaailiea.  Tha  DiTiaion 
acts  as  Kaiaon  with  the  Assistant 
Secrataiy  far  Ktenagenant  and  Budget  to 
coordinate  otganitional  proposals 
requiring  Sac^Mavid  ap|Hoval:  prepares 
famtionel  atatenents  and  ofBdal 
organiaatian  chuta;  mtintains  official 
orgamatiaBal  filaa  far  ACF;  and 
prepaiea  fbnnal  progfan,  administrative 
and  petsouuel  delegations  of  authority 
for  the  Assistant  Secretary  for  Qtildrm 
and  Famffiea. 

The  Division  develops,  preoares, 
(fisseminates  and  maintains  all 
personnel-related  and  administrative 
policies,  procedurea  and  manxials  that 
aifact  ACF  components.  It  provides 
assistanoa,  traii^na  and  guidance  to 
ACF  staff  on  estabUahing  and 
maintaining  ofBce  files  and  schedules 
for  disposition  of  ACF  records,  and  it 
designs,  manages  and  maintains  forms 
management  systems  for  the  Agency.  It 
reviews  advis<»y  and  assistance  senrioes 
contract  proposals,  makes 
rerninnMindatifwii  to  tha  Assistant 
Secietaiy  fcr  Qdkhan  and  Families  on 
their  disposition,  and  prepares  required 
depaitaaautal  reports. 

The  Division  overseaa  and 
mnrriinataa  ACFa  raaponsibilitias 
under  the  Federal  Managers'  Financial 
Integrity  Act  (FMPIA).  R  to  responsible 
for  managing  the  FMFIA  program  for  the 
Assistant  Secretary  far  Childran  and 
Families  and  the  bitamal  Control 
Officer. 

2.  Aaaod  Oiaptar  K)J»  MiBaiaa  to 
delete  it  in  its  entirety  and  rqilaoa  it 
with  the  foUowing: 

KJ.OO  Misskm.  Tke  Q^lce  of 
Information  Sfttauu  Management 
(OISMUChiU  Support  biformaiion 
Systems  (CSIS)  adviaea  the  Asnslant 
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Secretary  fa*  Children  and  Famllias  oa 
iaauea  and  poUdaa  peitaia^  to  the 
utilicatia«  of  iafenaatioB  raaouroea 
tnfotignottt  Ai^J.  Tne  Office  approres, 
moritors  and  provides  technical 
assialanoa  on  automated  systems 
profects  for  effective  aid  efBdwot  state 
operatiooa.  k  ovorseea  and  directa  ACF's 
inforaiatioB  aystemsand 
coniBunicationa  network,  "nie  Office 
providea  direction  and  tadmicri 
guidance  or  atate  automated  data 
ptooaaring  projects  used  by  state 
governments  to  operate  the  Aid  to 
Famihea  with  DapandeBt  OiiMren 
(AFDQ.  |oh  Opportunitiea  and  Bask 
SkiUs  Trainfa«  QOBS).  Child  Support 
Enforcement.  ChiM  Case.  Child  Welfeie, 
Foalar  Caae.  and  Reftigae  Raaottlement 
Progranw.  R  devriopa,  recommends  and 
issues  policies,  procedures  und 
interpretations  on  information, 
compular  Mid  telecommunications 
technologiee  for  all  ACF  program  md 
staff  offioae  and  to  the  state  agendea 
funded  under  pertinent  titlea  of  the 
Social  Security  Act.  A  establisbea 
poUcy,  requiranients,  standards  and 
guideUnea  Ik  information  systems  for 
Uie  Departaaent  to  support  programs 
funded  under  the  Social  Security  Act 
and  infavmation  systems  improvement 
initiativea  (e.g..  Income  Eligibility 
Verification  System — SVS  md 
Systematic  Ahen  Verification  for 
Entitlement— SAVE)  involved  in  the 
administrstion  and  operation  of 
federally  funded  programs.  It  directs 
and  coordinates  ACPs  tmplemantation 
of  the  requirements  of  the  Pi^iarwotk 
Reduction  Act  of  1080  aa  amaided.  the 
Computer  Security  Act  of  1087,  and  the 
Computer  Matrhing  and  Privacy  Act  ol 
1988.  It  is  responsible  for  ensuring 
Agency  compliance  with  the 
requirements  of  the  Privacy  Act 

3.  Amend  Qiaptar  iqjtO  Functiooa. 
Paragraph  D  to  delete  it  in  its  entirety 
and  replace  it  with  the  following: 

D.  State  Systems  PoUcy  Staff  is 
responsible  for  developing  departmental 
policiea  and  procedurea  under  which 
stataa  obtain  federal  financial 
participation  in  the  cost  of  ADP  systems 
to  support  programa  funded  under  the 
Social  Security  Act.  It  acta  aa  a  centrri^ 
receiving  point  for,  and  coordinataa  for 
the  Department  reviaw  and  approval  of, 
state  requests  for  federal  fiuunng  of  the 
cost  of  ADP  systems  acmiiaition; 
coordinates  with  other  federal  agendaa 
oa  activitias  related  to  stale  autoaatad 
systems,  inchading  Electronic  Benefits 
Transfar,  coordinates  the  provisiaB  of 
technical  aaaialance  to  atalaa  on 
information  aystems  pro|ects;  and 
adv^Kea  the  uae  of  computer 
techmrfogy  in  the  administration  of 


social  aarvioaa  programs  by 
states. 

The  Staff  is  responsiUs  far  planning, 
designing,  coordinatiag  and 
implamaoting  major  dapaftmental  and 
government-wide  infotmation  aystems 
improvement  initiativea  (e.g..  lEVS, 
SAVE,  National  Integrated  Quality 
Control  Syalan)  invohrad  in  the 
administration  and  qpention  of  atals 
programs  funded  by  ACF.  It  serves  as 
the  departmental  facal  pcrint  for  tha 
development  and  isBplamenfetlcw  of 
strategies  and  poUdas  fslated  to 
paymrat  intee^  (lEVS).  wrifert 
systems  integiatian  and  related 
initiativea  and  programs;  provides 
leadership  and  guidance  to  tnteragancy 
work  groups  in  these  sraas  for  the 
Department;  and  dirscts  snd  coordinates 
AGP*8  responsibilities  under  the 
Computer  Security  Act  oi  1087  and  the 
Computer  Matching  and  Privacy  Act  of 
1988.  It  is  responsible  for  ensuring 
Agency  compliance  with  the 
requirements  of  the  Privacy  Act 

BflacdvaDala:  M^  3, 1003. 
Uiimee|.Le*% 


Acting Amittamt SetntmjffiM  CkiUitn and 

rnraiiin 

(FR  Doc.  93-17Ma  Ftfed  7-a7-t3: 3:45  ami 


Food  and  Dmo  ^'^"ihiiBirailiMi 
[Docket  Ma  390-03681 

Ravocanon  off  AcMon  Lavala  for 
Raaiduaa  of  Endrtn  ai  Food  and  Foatf 

AOBCY:  Food  nd  Drug  Administration. 

HHS. 

ACTION:  Notice. 

StiMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  agency's  enforcement 
levels  and  action  levels  for  residues  of 
the  cancelled  pesticide,  endrin,  in 
human  food  and  animal  feed.  The 
agency  has  revcjaad  sues  nvaos  becsnse 
the  Environmental  Protection  Agency 
(EPA)  has  revoked  the  tolerances  for  die 
foods  to  which  FDA  had  appHed  its 
enforcement  levels,  and  because  iha 
results  of  FDA  monitoring  indicate  that 
endrin  residues  are  no  longer  occurring 
as  imavoidabls  contamiaanta  in  food 
and  feed  for  which  there  ware  no 
toleraDoas  eatabliahed  and  far  wUdi 
FDA  had  applied  action  levels. 
DATES:  The  revocaticm  of  the  action 
levels  for  unavoidable  rreaidues  of 
endrin  in  food  and  feed  to  effective  June 

28, 1903.  

FOR  RJRTNER  MPOfMATKM  CONTACT:  John 
R.  Wessel,  Office  of  RagiuatoryAfnirs 
(HFC-6),  Food  and  Dn^ 
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Administration,  5600  Fishen  Lane, 
RockriUe,  MD  20857,  301-443-1815. 
SUPKEMDITAIIV  MPOfMAnON:  In 
acoordanoe  with  21 CFR  109.4(cH2)  and 
500.4(c)(2),  FDA  is  announcing  rhanyif 
in  action  levels  far  an  added  poisonous 
or  deleterious  substance.  The  f^»ng/ft 
concern  the  revocation  of  all 
enforcement  levels  and  action  levels  for 
residues  of  the  pesticide  endrin  in  food 
and  feed.  The  agency  has  taken  this 
action  because  these  limits  are  no  longer 
required  to  regulate  endrin  residues  in 
food  and  fsed. 

FDA  is  responsible  under  section 
402(aM2)(B)  and  (aM2)(Q  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  342(a)(2)(B)  and  (a)(2)(C))  for 
enforcing  the  pwrtidde  tolerances 
established  by  EPA  pursuant  to  sectimi 
408  of  the  act  and  the  food  additive 
regulations  established  by  EPA  pursuant 
to  section  409  of  the  act  (21  U.S.C  346a 
and  348).  Under  section  402(a)(2)(B)  and 
(a)(2Ma  of  the  act.  food  or  feed  is 
adulterated  when  it  contains  a  pesticide 
residue  that  is  imsafe  wdthin  the 
meaning  of  section  408  or  400  of  the  act. 
A  pesticide  residue  is  unsafe  under  the 
act  if  the  residue  exceeds  an  established 
EPA  tolerance  or  food  additive 
regulation  or  if  it  is  one  for  which  there 
is  no  established  EPA  tolerance  or  food 
additive  rwulation.  Shipment  of 
adulterated  food  or  feed  in  interstate 
commoce  is  prohibited,  and  food  m 
feed  so  shipped  is  subject  to  FDA 
enforcemmt  action  under  sections 
301(a)  and  304  of  the  act  (21  U.S.C 
331(a)  and  334). 

Whoi  tolerances  woe  established  for 
endrin  residues  in  the  late  1950's.  they 
were  set  by  regulation  at  a  zero 
tolerance  level  because,  at  that  time,  the 
registered  uses  of  endrin  were  not 
expected  to  result  in  detectable 
residues.  Determining  compliance  with 
a  zero  tolerance,  however,  had  the 
potential  for  a  broad  range  of  endrin 
residue  levels  being  detected  and  thus 
triggering  FDA  enfraoement  action.  To 
ensure  uniformity  and  consistency  in 
initiating  enforcemmt  acticm  against 
food  or  feed  containing  endrin  residues, 
FDA  followed  a  policy  of  prescribing  an 
enforcement  level  for  endrin  residues 
detected  in  those  commodities  that  had 
a  zero  tolerance  for  endrin  residues.  The 
enforcement  levels  under  this  poUcy 
appeared  in  Attachment  A  of 
Compliance  Policy  Guide  (CPG)  7141.01 
and  defined  0.05  part  per  million  (ppm) 
as  a  level  at  which  an  enforcement 
action  may  be  considered  when  endrin 
residues  were  fDund  in  a  commodity 
having  a  zero  tolerance  specified  in 
EPA's  regulation  in  40  CFR  180.131. 
The  0.05  ppm  enforcement  level  was 


established  at  a  level  at  which  FDA 
laboratoriee  could  routinely  detect, 
quantify,  and  confirm  endrin  residues. 

The  r^stered  agricultural  uses  of 
endrin  were  canoeUed  over  a  period  of 
years:  EPA  cancelled  the  last  use  in 
1971.  The  zero  tolerances  in  40  CFR 
180.131  that  were  established  for  theee 
rMistered  uses,  howrever,  continued  in 
eftct  until  June  9, 1003.  EPA  published 
a  final  rule  in  the  Federal  Sadsler  of 
June  9, 1993  (58  FR  32296),  t£at  revoked 
these  zero  tolerances  Cor  endrin 
residues.  Because  the  zero  tolerances  are 
no  longer  in  effect,  FDA  has  ctmduded 
that  it  no  lonser  needs  to  specify  an 
enforcement  level  for  endrin  residues. 
Acondingly.  FDA  has  rescinded  iu 
policy  of  having  an  enforcement  level 
for  endrin  residues  in  the  commodities 
that  were  subject  to  zero  tolerances, 
efiisctive  June  28, 1993.  The  agency  has 
advised  its  field  offices  to  remove  the 
enforcement  levels  for  endrin  residues 
listed  in  Attachment  A  of  C7G  7141.01. 

Tolerances  and  food  additive 
regulations  establi^ed  by  EPA 
generally  apply  to  pMticide  residues 
resulting  frtun  the  approved,  purposeful 
use  of  the  chemical  in  agriculture.  In 
some  circumstances,  however,  FDA  may 
encounter  pesticide  residues  in  food  or 
feed  due  to  an  \mavoidable  source  of 
contamination  and  for  which  there  is  no 
tolerance  or  food  additive  regulation. 
The  pesticides  most  commonly 
associated  with  unavoidable 
contamination  of  food  and  feed  are 
certain  chlorinated  hydrocarbon 
pesticides  (e.g..  DDT),  which  persist  in 
the  environment  even  after  tlwir  uses 
have  been  discontinued.  It  has  been  the 
persistence  of  these  pesticides  in  the 
environment  that  result  in  the 
unavoidable  contamination  of 
nontaigeted  food  (e.g..  fish)  and  feed 
(e.g.,  fish  byproducts  used  as  a  feed 
ingrediraits).  Generally,  no  tolerances  or 
food  additive  regulations  are  in  efTect 
for  imavoidable  pesticide  residues  that 
may  be  present  in  nontaigeted  food  or 
feed. 

The  act  provides  that  in  the  absence 
of  a  tolerance  or  food  additive 
regulation,  any  amount  of  a  pesticide 
rmddue  in  a  food  or  feed  is  imsafe,  and 
therefore  renders  the  food  or  feed 
adulterated  under  section  402(a)(2)(B)  or 
(a)(2)(C)  of  Uie  act.  FDA  has  found, 
however,  that  the  level  of  unavoidable 
pesticide  residue  is  fitequenUy  so  low 
that  it  is  not  of  regulatory  or  public 
health  significance.  In  these  situations 
of  low  level,  unavoidable 
contamination.  FDA  has  regularly 
established  action  levels  to  define  a 
level  of  unavoidable  contamination  at 
which  food  or  feed  may  be  regarded  as 
adulterated  under  the  act.  FDA  action 


levels  are  nonbinding  guidelines  as 
discussed  in  FDA's  gsneral  policy 
statement  that  was  published  in  the 
Federal  Beglslar  of  April  17. 1990  (55 
FR  14359).  The  action  levels  cunantly 
in  efiect  for  imavoldable  pesticide 
residues  are  contained  in  Attadunent  B 
of  CPG  7141.01. 

Endrin  was  one  of  the  pestiddes  for 
which  action  levels  were  ettablished. 
Action  levels  that  anMared  in 
Attachment  B.7  of  CPG  7141.01.  wera 
established  for  the  following 
commodities:  proceesed  animal  feed, 
asparagus,  beans,  dtrus  fruit,  com,  eggs, 
figi.  fish,  fish  byproduds  (animal  feed), 
guavas.  certain  leafy  vegetables,  milk, 
mangoes,  melons,  oilseed  meal  (animal 
feed),  okra,  peas,  pimentoes,  certain  root 
vegetables,  small  fruiu,  stone  fruits,  and 
byproducts  of  vegetable  oils  and  fets, 
including  soap  stocks  (animal  feed). 

As  previously  mentioned,  all 
registered  uses  of  endrin  were  cancelled 
by  EPA  in  1971.  The  EPA  tolerances  far 
endrin  residues  in  40  CFR  180.131  were 
revoked  by  EPA  on  June  9. 1993  (58  FR 
32296).  Prior  to  EPA's  revocation  of  the 
endrin  tolerances.  FDA  reviewed  its 
regulatory  monitoring  data  far  endrin 
residues  for  1991  and  1992.  lliese  data 
showed  that  of  the  approximate  40.000 
samples  examined  l^  FDA,  only  four 
wrere  found  to  contain  measurable  levels 
of  endrin.  Several  samples  offish 
contained  0.01  ppm  of  endrin  residue 
and  one  cantaloupe  sample  contained 
0.03  ppm  of  endrin  residue.  Based  upon 
these  limited  findings  of  nidrin 
residues.  FDA  has  concluded  that 
endrin  is  no  longer  iMm»nt  in  the 
environment  to  the  extent  that  it  may  be 
contaminating  food  or  feed  A  levels  of 
regulatory  concern.  For  this  reason, 
coupled  with  EPA's  conclusion  tiiat 
endrin  tolerances  are  no  longer 
necessary,  FDA  has  dedded  to  revoke 
the  action  levels  for  unavoidable 
residues  of  endrin  in  food  and  feed, 
effective  June  28, 1993.  The  agency  has 
advised  its  field  offices  to  remove  the 
endrin  action  level  listing  in 
Attachment  B.7  in  CPG  7141.01. 

Dated:  July  19, 1093. 
Da0idL.Mklwb. 

Acting  Associate  Commiuionerfor 
Regualtoqr  Affairs. 

(FR  Doc  93-17921  Filed  7-27-^)3;  8:45  ami 
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Part  P  ol  tb>  StalMnt  of 
Organization,  Punctions.  and 
Delagptiooa  of  Authority  for  the 
DsputiiMDt  of  Health  and  Human 
Serricsi.  Health  Ckra  Financing 
Administntion  (HGFA).  (Fodaral 
KogMer.  Vol.  56.  Ho.  102.  p.  24080. 
dated  May  28. 1991.  and  Vol.  57,  No. 
169.  pp.  9»404-39406.  dated  Angnat  31. 
1992)  ia  amended  to  reflect  vario« 
chaagee  leeidtkig  from  the  tranefBr  of 
the  pmn—il  aecurity  deweBce 
fiinctian  ton  th*  Ottce  of 
Adnaiaialrative  SanricBe  to  the  Office  of 


The  spedfc  dMBgw  lo  Part  P  are  ae 

follows: 

Section  FH.20.A.l.b.  is  amended  to 
add  the  personnel  security  clearance 
function  to  the  division's 
responsibilities.  The  new  section  reads 
81  followsr 

o.  DivisioB  of  Staffing  and  Employee 
SarvioBS  (PKA64) 

•  Provides  service  t»aB  Centra] 
Offca  UCPA  oonpoaeals  in  the  aiees  of 
rei-inilinaal,  in-eanrtoa  staffing,  selective 
ptacanaeBt.  and  pre-eoiploynHDt 
investigalMms  far  stt  types  of 
aDpoiodMotoaBd  all  occupationel 
classes  and  levels  of  worii  (exoeat 
Senior  Executive  Service.  Scheifade  C. 
and  related  appointments),  and 
perstmnel  security  cleasaoces. 

•  Providae  advice,  gnidanca,  and 
consultation  to  UCFA  supervisory  and 
management  officials  on  such  issues  as 
optimal  staffing  mixes,  recruitment 
sources,  and  qualification  factors. 

•  hileipiets  regulations,  guides, 
directivee.  and  bulletins  related  to 
stantng  ano  personnn  services. 

•  EstabBsfcee  and  maimains  fl» 
euipluywent  data  baee  for  routine  md 
special  sepatts  and  statistical  studies 
related  Id  tf»  empJoj^ee  population. 

•  naaeaad  controls  the  csntiel 
system  far  aU  paraoonal  and  payrott 
employee  tTansai  litai  fuuasBi,  (eoecapt 
U.S.  Sa-^ing^  Bond^  saaves  as  the 
official  custodian  for  all  personnel 
folder  clearances,  confidential  reports, 
employment  agreements  and  oAer 
related  areas. 

•  Plans,  administers,  and  evaluates 
HCPArwide  employea  boMfits,  heakfa. 
and  wellness  program  activitiee. 

•  Provides  general  employee 
counseling  on  such  matters  as 
retirement,  life  insurance,  health  plans, 
workers'  compensation  claims,  and 
related  areas. 


refBrence 

and  imerpietetiea 

health. 


aathecaiBtzalHCPA 
fari 


I  insurance  daim*  and 
annuity  applications  liar  retirees  and 
survivors  of  deceased  employees. 
IVocessae  the  foil  range  of  employee 
baaeSt  and  peyroU  transactioD 
documents.  %vith  th«  exceptiim  of  U.S. 
Savings  Bonds. 

•  Directs  programs  for  occupational 
health  services,  employee  heaHh 
enhancement,  physical  fitness,  and 
blood  assurance  programs.  Plans  and 
administers  die  Agancy's  contract  far 
the  Ebipl(^ee  Assistance  Program. 
Disecto  and  administers  HCFA's  child 
care  initiative.  Directs  the  Agpncy's 
Voluntary  Leave  Tkvnsfer  and  ^deo 
Display  Twminal  Eye  Care  Programs. 

•  Under  direction  of  the  HCFA 
Deputy  Ethics  Officer,  plans  and 
administers  die  entire  ethics  progmn 
for  both  Caalral  and  Regioaal  Offices. 
Reviews  financial  disdosure  reports 
prior  to  depertmental  submittal  and 
coordinates  OMiside  activity  foqaeats 
and  apptovak. 

•  Directs  and  coordinatee  all  Agency 
medkal  detemrinetions  related  to 
emptoyabiliCy  programs,  such  as  fitness 
for  duty  and  leasonable 
accoanBodation. 

Section  PH.  20.  A.3.b.  is  amended  to 
remove  the  personnel  security  dearance 
function  from  the  division's 
responsibtlities.  The  new  section  reads 
aslollaws: 

b.  IKvision  of  Safety  and  Property 
Management  (FHA82) 

•  Providae  direct  service  and 
imtfiMinhnm'implamaiiti  pohdes  and 
procedurea  far  die  HCFA  persooal 
property  and  supply  managnnent 
programs. 

•  Maintains  ^operatee  the 
warakouse  and  the  computwisBd 
prapurty  maaagsniuijl  md 

accountability  system. 

•  Provides  direct  service  and 
establishesAmpIements  polides  and 
procedures  for  environmental  safiaty 
nationwide,  emergenqr  preparedness, 
dvil  defense,  tort  claims,  and  accident 
and  fire  prevention. 

•  Conducts  special  studies  nad 
analyses  in  die  areas  of  personal 
property  and  supply  management,  and 
environmental  safety  and  secaiity. 

Dated:  July  19, 1903. 
Kobeit  A.SbeiMer, 

^^^ociu^AaBtunnntut  jfifBmungBBWttt* 
IFR  Doc.  99-17935  Pfled  7-27-93;  9:45  am? 


MV  Cm  Gram  FrognM 


rr  iMollh  KesouruBS  and  Services 
Admlnistratian,  HHS. 
action:  Notice  of  gnnti  made  to  States 
and  territories. 


r.  The  Hrallh  Rnouioasand 
Servfcw  Admlnimatki  (HKSA) 

idiat  ttmsA  jmt  1003  fond* 


to 

territories  (hereinafter  Stated  far  Ibo 
HIV  Casn  Giairt  Pioaam.  AI^ov^  these 
hiBds  have  akeady  bean  awarded  to  die 
States,  HKSA  is  pidriisfaii^  this  notice  to 
inform  the  gsaaral  public  of  the 
existence  of  the  fuwis.  \a  addftioo, 
HSSA  determtaed  that  it  would  be 
useful  for  the  yneiai  p^dic  to  be  nware 
of  the  etiucture  of  tho  HIV  Cars  Grant 
Program  and  the  statuloty  requirements 
governing  the  use  of  the  funds. 

Funds  will  be  used  by  the  States  to 
inqMTove  Uie  <|Bality,  mrailabittty,  and 
organization  of  heekh  care  and  support 
services  for  individuals  and  famil^ 
Mrith  HIV  infection.  The  HIV  Care  Grant 
Program  was  authoriad  by  Title  n  of 
the  Ryan  White  Comprehensive  AH)S 
Reaowoes  Eraeigeac^  (CAIE)  Ad  of 
1990.  Public  Uw  101-311.  %^iich 
amended  Title  XXVI  of  Uie  Public 
Health  Service  Act  Fund*  were 
apprcqwiated  undar  Pofalic  Law  103^ 
394. 

suppuKwwrr  wpunmiioNc 
AvailabiOty  of  Fonda 

A  total  of  $1023M.59ft  vras  made 
available  for  dw  Title  n  HIV  Con  Grant 
Program.  These  foods  have  been  allotted 
to  the  Stntes  acooiding  to  a  formula 
based  on  the  Burabor  of  AIDS  cases 
reported  to  the  Centers  far  Disease 
Control  and  Prevention  far  the  24 
months  ending  Septeaaber  30. 10^  and 
a  per  capita  income  factor.  Below  is  the 
distribution  of  faads  by  Strte. 


AWbama 


PrtMoiiiia  ... 

Coloindo 

Coonadicut . 
Delawaie  .... 
DistftctoT 


Kansaa 


Amount 


$938,178 
100.000 

75i.sn 

17.t8Sj378 

937,665 

1.068,399 

229.208 

1.441 .504 

11,228,316 

3,124.415 

371,758 

100.080 

T188L400 

TCaj940 

215.475 

324,038 
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Kentucky. 

Louiaiana 


Maryteid 


MidiigM  _ 
MinnMOli 

Misaouil 


Nebraska 

Nevada  

NewHampshira 


NSW  MnsOQ  •••< 

Nmv  Y<vk 

NodhCaralna 


ONo 

Okk^wma 

OfeQon  ^..^..... 
Pennsylvania  .. 
Rhode  island  .. 
SouVi  Carolina 
Soutti  Datola  .. 
Tennessee 

Texas  

UMi 

Vennont  .>.». 

Virgkiia . 

Washington ... 
Wesi  Virginia 
Wisconsin 

Puerto  Rico ... 

Guam 

Viiginl 


467.575 

1.844.07S 
121,410 

2.130,383 

1.837,845 

1,488.048 
501.656 
546.106 

1.456.224 

56.197 

146.688 

531.148 

102.372 

4.505.946 

258.464 

17.618J08 

1.366.064 
19.872 

1.476.544 
512.925 
675.020 

2.849,791 
210.219 
763,896 
100.000 
905.045 

7.076.303 
304.258 
100.000 

1.430.800 

1.270.740 

136.148 

481,719 

44.037 

6.121,433 

3379 

36.048 


Eligibility  Qileria 

In  order  to  receive  funding  under 
Title  n  of  the  CARE  Act,  eadi  State  was 
required  to  develop: 

•  A  detailed  description  of  the  HIV- 
related  services  provided  in  the  State  to 
individuals  and  fismilies  with  HIV 
disease  during  the  year  preceding  the 
year  for  vdiich  the  grant  was  requested, 
and  the  number  of  individuals  and 
families  receiving  sudi  smvices;  and 

•  A  comprehensive  plan  for  the 
oiganization  and  delivery  of  HIV  health 
care  and  support  services  to  be  funded 
with  the  Title  n  grant,  including  a 
description  of  the  purposes  fn^  which 
the  State  intends  to  use  such  assistance. 

Each  State  waa  alao  required  to 
submit  an  application  containing  such 
agraements,  asaurvoces,  and  infonnatimi 
as  the  Secretary  determined  to  be 
necesaary  to  cany  out  this  program. 
.  including  an  aaawance  that: 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  tlM 
Title  n  gruit  assistance; 

•  The  Stata  will,  to  tba  maximum 
extent  pncticable,  ensure  that  HIV- 
related  health  cara  and  support  sarvioaa 
delivwed  with  Title  Q  aaaiatance  will  be 


provided  without  regard  to  the  ability  of 
the  Individual  to  pay  for  such  services 
and  without  regard  to  the  current  or  peat 
health  condition  of  the  individual: 
ensure  that  such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HTV 
disease,  and  provide  outraadi  to  infonn 
such  individuals  of  the  services 
available;  and,  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuation  of  health  insurance 
coverage,  ensiire  that  it  has  established 
a  program  which  assures  that  (1)  such 
amounts  will  be  targeted  to  individuals 
who  would  not  otherwise  be  able  to 
afford  health  insxirance  coverage,  and 
(2)  that  income,  assets,  and  medical 
expense  criteria  virill  be  establii^ted  and 
applied  by  the  State  to  identify 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  avail^le  to  the 
public: 

•  The  State  will  provide  for  periodic 
ind^mtdent  peer  review  to  assess  the 
qualify  and  appropriateness  of  health 
and  support  services  provided  by 
entities  that  receive  Title  II  funds  from 
the  State: 

•  The  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undMtaken  reguding  programa 
conducted  tmder  TiUe  Q; 

•  The  State  will  maintain  HIV-relatad 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expmiditures 
by  the  State  for  the  1-year  period 
preceding  the  fiscal  year  for  which  the 
State  applied  to  receive  a  grant  under 
Title  H:  and 

•  The  State  «rill  ensure  that  grant 
funds  are  not  utilised  to  make  paymmits 
for  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  or  service  (1)  under 
any  State  compensation  program,  under 
an  insurance  policy,  or  under  any 
Federal  or  State  health  benefits  program, 
or  (2)  by  an  entity  that  provides  health 
services  on  a  prepaid  basis. 

G«MralUae  of  Grairt  Folds 

States  may  use  the  HIV  Care  Grant 
funds  to: 

•  Establish  and  operate  HIV  care 
consortia  within  areas  most  afiiscted  by 
HIV.  The  statute  defines  a  constHtium  as 
an  assodation  of  one  or  more  public, 
and  one  or  more  noninofit  private 
health  care  and  support  senrice 
providers  and  community-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affiscted  by  HJfv  disease.  Primity  fonding 
must  be  given  to  consortia  that  are 
receiving  assistance  from  HRSA  for 
adult  and  pediatric  HlV-related  care 


demonstiation  profecta,  and  than  to  any 
other  existina  HIV  care  consortia. 

•  Provide  Lome-  and  community- 
based  care  services  fat  individuals  with 
HIV  disaaae.Funding  prioritiaa  must  be 
given  to  entities  that  provide  aasurancea 
to  the  Stata  that  diey  will  participate  in 
HIV  care  consortia  if  such  conaortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-baaea  aarvioas  to  low- 
income  individuala  with  HIV  diseasa. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low4ncome  (as  defined  by  the  Stata) 
individuals  with  HIV  disease.  The  Stata 
must  establish  a  program  that  assures  • 
that  (1)  funds  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
and  (2)  income,  asset,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuids  who  qualify  for  assistanca, 
and  information  concerning  such 
criteria  shall  be  mada  available  to  tha 
public. 

•  Provide  treatments  that  have  been 
determined  to  prolong  life  or  prevent 
serious  deterioration  of  health  for  lo«v- 
income  individuals  with  HIV  diseasa. 

A  State  must  use  at  least  15  percent 
of  its  grant  fonds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  families  with  HIV  disease. 

At  least  75  percent  of  the  fiscal  year 
1993  Title  II  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
expenditure  within  120  days  of  the 
receipt  of  the  grant  by  the  State. 
FOR  FURTHER  MFOMUTION,  OONTICT: 
Individuals  interested  in  the  HIV  Cara 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calling  Dr.  Eric  GooAj, 
Director.  Division  of  HIV  Services,  at 
(301) 443-6745. 

Exacativa  Order  12372 

R  has  been  determined  that  the  Title 
n  HIV  Care  Grant  Program  is  not  subyact 
to  the  provisions  of  Executive  Order 
12372  concerning  intar-govemmental 
review  of  Federal  programs. 

The  catalog  of  Federal  Domettic  AMittanoa 
Number  it  93.917. 

Osted:  Jufy  22, 1993. 
l»iU«MiA.Robias— , 
Actmf  Administratot. 
(FR  Doc  93-1 7918  Piled  7-27-03;  9:45  ib) 
OOOC  41M-tS-^ 
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AOaCV:  Health  Reaources  and  Servioee 
Administration.  HHS. 
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ACTION:  Notice  of  grants  made  to  eligible 
metropolitan  areas. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1993  funds 
have  been  awarded  to  the  25  eligible 
metropolitan  areas  (EMAs)  that  have 
been  the  most  severely  affacted  by  the 
HIV  epidemic.  Although  these  funds 
have  already  been  awarded  to  the 
EMAs.  HRSA  is  publishing  this  notice 
to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  structiue  of  the  HIV  Emergency 
Relief  Grant  Program  and  the  statutwy 
requirements  governing  the  use  of  the 
funds. 

The  purposes  of  these  funds  are  to 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
8upp(»t  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities, 
llie  HIV  Emergency  Relief  Grant 
Program  was  authorized  by  Title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990.  Public  Law  101-381.  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  102- 
394.  { 

SUPPLEMENTARY  MFOraUTION: 

Availability  of  Funds 

A  total  of  $182,326,998  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Of  the  amount 
available.  50  percent  was  allocated  to 
the  25  EMAs  according  to  a  formula 
based  on  the  number  and  incidence  of 
AIDS  cases  reported  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  as 
of  March  31, 1992.  The  other  50  percent 
was  awarded  competitively  to  the  EMAs 
as  supplemental  grants.  Below  is  a 
distributicHi  of  grants  made  to  the  25 
EMAs. 


UMI 


EMA 

Atlanta,  QA 

BaWmora,  MO 

Chicago,  IL 

(Mas.  TX 

Detroit.  Ml 

Fort  LaudonMe.  FL 
Houston,  TX  ........... 

Jersey  Oly,  NJ  .. 
Loa  Angaiss,  CA 
FL „, 


Totai  award 


$5,490,571 
3.250.343 
4.154.744 
7.380,763 
4,542,034 
Z091,739 
4.591.215 
7.820.319 
3.618.220 

19,190,268 
9,716,264 


EMA 

Total  aiMHd 

riaainu  Tuffciltr.  NY 

2.012.800 

New  OrtMns*  LA  ...•••.•-•••••. 

P^Ww  T^nKy  PIT   •••••*••••••••••••••• 

PIW^WbW(  PW  ■•■••••••■••••••••••••••• 

\^^RHV^Bf  \#W  ■••■•••••••••■••••••••• 

Orange  Co,  CA 

PMadaiptiia.  PA 

Ponoe.  PR ..... .«... 

San  Diego,  CA  ................... 

San  Fianctaco.  CA 

San  Juan,  PR  . . 

OV^H^Wi  wWn    ■■•■••■■■•■•••■•••■••••• 

Tmpa-St  Pirsbrg,  FL  — 

Waahington.  D.C 

1.796.972 
44.460.219 

2.602.816 
1.829.726 
4.729.230 
1.280.364 
3.761.979 
27.217.076 
4.679,777 
2.824,570 
2,265.553 
7,447.578 

Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  Title  I 
were  those  areas  for  which,  as  of  March 
31, 1992.  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  the  per  capita  incidence  of 
cumulative  cases  of  AIDS  was  not  less 
than  0.0025,  as  computed  on  the  basis 
of  the  most  recently  available  data  for 
the  population  in  the  area. 

&ants  were  awarded  to-the  chief 
elected  official  (CEO)  of  the  dty  or 
urban  county  in  each  EMA  that 
administers  the  public  health  agency 
providing  outpatient  and  ambulatory 
services  to  the  greatest  number  of 
individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
Title  I,  the  CEO  was  required  to 
establish  or  designate  an  HIV  health 
services  planning  coimcil  to:  (1) 
Establish  priorities  for  the  allocation  of 
funds  within  the  eligible  area;  (2) 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services  described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  individuals  with  HIV 
disease;  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in 
rapidly  allocating  funds  to  the  areas  of 
greatest  need  within  the  eligible  area. 
The  planning  council  must  include 
representatives  of:  health  care  providers: 
community-based  and  AIDS  service 
organizations;  social  services  providers; 
mental  health  services  providers:  local 
public  health  agencies:  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
communities,  including  individuals 
with  HIV  disease:  non-elected 
community  leaders:  State  government; 
grantees  receiving  categorical  grants  for 
early  intervention  services  under  Title 
m  of  the  CARE  Act;  and  the  lead  agency 
of  any  HRSA  adult  or  pediatric  HIV- 
related  care  demonstration  project 
operating  in  the  area  to  be  aerved.  The 
allocation  of  funds  and  services  within 


the  EMA  must  be  made  in  accordance 
with  the  priorities  established  by  the 
planning  coimdl. 

To  be  eligible  to  receive  a  grant  under 
Title  I,  the  EMAs  wrere  required  to 
submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  Fimds  received 
under  Title  I  may  not  be  used  in 
maintaining  the  required  level  of 
expenditures: 

•  That  the  EMA  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  Uie  political 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  fDr  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
receive  Title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Title  I  funds  will  not  be 
utilized  to  make  payments  for  any  item 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maximum  extent  practicable, 
that  HIV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  without  r^ard  to  the 
ability  of  the  individual  to  pay  for  such 
services,  and  without  regard  to  the 
current  or  past  health  condition  of  the 
individual.  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  a  program  of  outreech  will 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Title  I  HIV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  for  tne  purpose  of 
delivering  or  enhandng— 

•  HIV-related  outpatient  and 
ambulatory  health  and  support  services. 
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including  case  management  and 
comprdienaiv*  tieatmant  aervicas,  far 
individuals  and  fiuniliea  with  HIV 
diaaaa8;and 

•  mv-ralatad  inpatient  caa» 
management  cervices  that  prevent 
unnecessary  ho^italization  or  that 
expedite  dischaigs,  as  medically 
appropriate,  firom  inpatient  bdlitias. 

Services  suppofted  by  the  Title  I  grant 
funds  must  be  acoaasibla  to  low-income 
individuals  and  Cunilies,  including 
women  and  children  %vith  HIV 
infection,  minoiitiea.  the  homeless,  and 
persons  affected  by  f!>M»nir^| 
dependtticy. 

FOR  MRTHBI  MPOmiATIQM  CONTACT: 
Individuals  interastad  in  tha  Title  I  HIV 
Emergency  Rehaf  Grant  Program  should 
contact  the  OfBce  (rf  the  CEO  in  their 
locality,  and  may  obtain  infonnetioB  on 
their  CEO  contact  by  calling  Dr.  Eric 
Goosby.  I^rector,  Division  of  HIV 
Services,  at  (301)  443-6745. 

Executive  Order  12372 

Grants  awarded  for  the  Title  I  mV 
Emergency  Relief  (kant  Program  ate 
subject  to  the  providons  of  Exacitfive 
Order  12372.  as  implemented  under  45 
CFR  part  100,  which  allovrs  States  the 
option  of  setting  up  a  system  for 
reviewing  sppUcations  within  their 
States  fior  assistance  under  certain 
Federal  programs.  The  appUcation 
packages  made  availaUe  by  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  <±oera  to  sat  up  sudi  a 
review  system  and  provided  a  point  of 
contact  ba  the  States  for  the  review. 

The  catalog  of  Federal  Damertic  Awistsnos 
Number*  are:  Fonnula  Grants— S3.915; 
Supplemental  &ants    03.914. 

Dated:  July  22. 1993. 
WaUaatA.] 


ActutgAdminittnitor. 

IFR  Doc  93-17919  Flkd  7-27-93;  9:46 1 


Ofllot  of  nafugM  RasattJemant 

Rafugaa  RaaatUamanl  Program: 
Allocations  to  Stataa  of  FY  1993  Funds 
for  Rafugaa  Social  Sarvloas  and  lor 
Rafugaaa  Who  Af«  Ftonnar  Political 
Prfsonars  From  VMnam 

AOBCV:  OCBca  of  Refugee  Resettlement 
(ORR),  ACF,  HHA. 
ACnON:  Final  notice  of  anocations  to 
States  of  FY  1993  funds  for  refugee  < 


HodwlMiid 
Statat  M  laAigMS  ondv  McOoQ  207  of  tha 
fcrniprtlnii  mi  WSB—IHy  Ad  QWA)  at  mrnOai 
■qrhumuhr  Mcttaa  aoa  of  tk«  INA.  •UsWUiy  far 
raAign  tocU  MnriOM  abo  indndM:  (1)  CuImb  and 
H«HfaBlit«.«Bd»wcthMaeiofttwRiAig— 
t  Ad  af  ISSeimh.  L.  Mb.  9»- 


sodal  servicee  and  for  rehigees  who  are 
former  political  prisoners  from  Vietnam. 

tUMMAWT:  This  notice  estd>liahes  the 
allocations  to  States  of  FY  1993  funds 
for  social  services  undcn-  the  Refugee 
Resettlement  Propvm  (RRP).  In  mdar  to 
help  meet  the  special  needs  of  former 
political  prisoners  from  Vietnam,  the 
Director  has  decided  to  sdd  to  the 
formula  allocation  $2,000,000  in  funds 
previously  set  aside  for  soidal  services 
discretionary  projects. 
EFFECTIVE  DATE:  July  28. 1993. 
ADDRESSES:  OfBce  of  Refrigea 
Resettlement.  Administration  for 
Children  and  Familiee.  370  L'Eniant 
Promenade.  SW..  Waahington.  DC 
20447. 

FOR  FURTHER  SirORMATION  CONTACR 
Toyo  Biddle  (202)  401-9250. 
SUPPLEySfTARV  MFORMATION:  Notice  of 
the  proposed  social  service  allocations 
to  States  was  published  in  the  Fedwal 
Register  on  May  21. 1993  (58  FR  29586). 
The  p<^ulation  estimates  that  were  used 
in  the  proposed  notice  have  been 
adjusted  as  a  resuh  of  additional 
population  information  sulHnitted  by  7 
States. 

LAUocatianAmoule 

Hw  Office  of  Refugee  Resettlement 
(ORR)  hes  avaiMrie  $80,806,336  in  FY 
1903  refugee  social  service  fimds  as  part 
of  the  FY  1993  appropriations  fior  the 
Department  of  Heehh  and  Human 
Services  (Pub.  L  No.  102-394). 

Of  the  total  of  $80,806,336,  the 
Director  of  ORR  will  make  available  to 
States  $68,685,386  (85%)  under  the 
allocation  formulas  set  out  in  this 
notice.  Theee  funds  will  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees.  In  addition, 
the  Director  of  ORR  is  making  available 
$2,000,000  from  discretionary  social 
service  funds  to  be  allocated  under  the 


422):(2)aMaiiii 
admiUad  to  (ba  U.S.  aa  tomtyantt  undw  ladioii 
SS4  of  tiaa  PoNigB  C^watfona.  Export  PliMBCtes. 
and  Briatad  PliijiaMi  ApiMoptialiow*  Ad.  ISSS.  aa 
indadad  te  Ika  FY  isaa  CaMinniag  Raaotnttoa 
(Pub.  L  Na  100-202kand  (3)  oartain  Amafaaiou 
fR»  Viatnaai.  indwUng  U.S.  dliaMa.  uadw  tttia 
n  at  na  Fontgn  OpantloQa.  Export  Pfnandng.  aod 
Ralatad  PrapuM  Appfoprialiaaa  Ada.  ISSS  (Ptibi 
L.  Na  lOO-Ml).  tsae  Pi*.  L.  Nol  lei-lSTX  aad 
1S91  (Pvb.  U  Na.  tai-SlS).  For  Baaiwlin.  Iha 
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all  such  aUgibla  paraona  ulan  tba  ipadllc  contaBct 
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formula  ia  this  notice  far  additionat 
servicae  ta  former  political  piiaaaeis 
from  Vietnam. 

A.  Discretionary  Social  Service  Fund* 
for  Vietnoinese  Political  Priaoaert 

In  racognitioB  of  the  special 
vulnerability  of  refugeee  who  an  I 
poUtical  prisMiers  bom  Vieli 
Director  of  ORR  has  set  aside  $2.0004M» 
from  diecretioDsry  social  servios  funds 
to  be  allocated  unider  the  formula  set 
forth  in  this  announcement,  based  on 
the  number  of  actualpoktical  [ 
arrivals  in  FY  1992.  lliis  fmrmula 
allocation  is  shown  separately  in  TsUs 
1  (cols.  7  and  8).  States  ere  requirad  to 
use  this  allocation  to  provide  "AWrtMi^i 
servicee,  es  deaoribed  below,  to  recent 
arrivals  from  Vietnam  %vho  are  former 
poBtical  prisoners  snd  members  of  their 
fomilies. 

Allowable  servicas  for  the  above^itad 
funds  for  political  prisoners  include  tiba 
following  direct  services:  (1)  SpedaUvd 
orientation  and  adjustment  ssnrioes. 
including  peer  support  activitka;  and 
(2)  specialised  eaBployment-rabtad 
services,  as  needed.  Ihider  no 
circumstances  mey  these  funds  be  need 
for  direct  cash  payments  or  stipends,  or 
for  the  purcbese  of  edvertising  spece  or 
^tirae. 

Allowable  services  under  diis 
allocatian  for  Vietnamese  poUtical 
I»isonars  sre  intended  to  supplement, 
not  to  supplent.  thoee  servicee  provided 
to  refugees  in  general  under  the  sodd 
service  formula  allocation,  discussed 
below. 

ORR  intends  to  provide  technics! 
assistant  to  States  and  orgenizationa 
that  request  it  to  assure  effective 
program  developmoit  and 
implementation. 

Because  theee  funds  sre  being 
provided  specifically  for  services  for 
former  political  prisoners  from  Vietnem, 
States  M^iich  allocate  social  service 
funds  to  other  local  sdministrative 
iiuisdictions,  such  as  counties,  ^all  da 
so  for  these  funds,  using  a  fonnula 
which  reflects  recent  and  anticipated 
arrivals  of  this  target  populetion  only. 

ORR  strongly  encourages  States  and 
other  contracting  jurisdictions,  in 
selecting  service  providers  for  the 
above,  to  award  tneee  funds,  to  the 
extent  possible,  to  qualified  refugee 
mutual  assistance  assodaticms  vrith 
experience  serving  the  target  populetian 
and  that  all  contractors  receiving  theee 
funds  will  have  Vletnttnaeee  language 
capacity  and  Vietnamese  cuhural 
understanding. 

States  are  reqidred  to  provide  to  ORR 
program  performance  information  on 
the  Vietnamese  poBtical  prisoner 
program  that  meets  the  reporting 


I 
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requimnenti  contained  in  45  CFR 
92.40,  under  the  tennt  and  conditions  of 
the  social  services  grant  awards  to 
States. 

B.  Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
service  allocation  include  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  howrever, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  fimds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Director  will  allocate  $68,685,386 
to  States  in  the  following  manner: 

•  $65,185,386  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  who  had 
been  in  the  U.S.  3  years  or  less  as  of 
October  1, 1992  (including  a  floor 
amount  for  States  which  have  small 
refugee  populations). 

•  $3,500,000  will  be  allocated  on  the 
basis  of  eadi  State's  proportion  of  the  3- 
year  refugee  population  (including  a 
floor  amount  of  $5,000  for  States  with 
small  refugee  populations)  in  order  to 
provide  an  incentive  for  States  to  fund 
refugee  mutual  assistance  associations 
(MAAs).  A  written  assurance  that  these 
optional  funds  will  be  used  for  MAAs 
is  required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assurance  is  provided  below. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contract  [for  social 
services]  •  •  *  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Ragistar  of  August  29. 1991,  section  I. 
"Allocation  amounts"  (56  FR  42745),  for 
a  variable  floor  amount  for  States  which 
have  small  refugee  populations  will  be 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000.  then~ 

(1)  A  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
or  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 


calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  tot 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000):  (b) 
if  this  calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
siiffident  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor. 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,950  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  will  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  rissettlement 
program.  The  discretionary  funds  will 
primarily  support  specific  program 
activities  designed  to:  (1)  Raduce 
welfare  dependency  in  Sates  with  large 
numbers  of  refugees  on  welfare;  and  (2) 
address  the  needs  of  special  populations 
who  experience  particular  difficulty 
adjusting  to  life  in  the  U.S.  (As 
indicated  earlier,  $2,000,000  of  these 
discretionary  funds  is  being  allocated  to 
States  under  this  notice  for  services  for 
former  political  prisoners  from 
Vietnam.)  One  announcement  of  the 
availability  of  funding  and  grant 
application  procedures  has  been  issued: 
Availability  of  funding  for  Planned 
Secondary  Resettlement  of  Refugees,  57 
FR  12130,  April  8, 1992.  ORR  expects  to 
continue  emphasis  on  discretionary 
grants  to  address  problems  of  persistent 
welfare  dependency  and  to  promote 
favorable  resettlement  opportunities. 
Announcements  will  be  made  when 
discretionary  initiatives  are  decided  on. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence,  in 
accordance  with  the  requirements  of  45 
CFR  part  400  Subpart  1— Refugee  Social 
Services,  published  in  the  Fecial 
Register  of  February  3. 1989  (54  FR 
5481).  However,  in  keeping  with  45  CFR 
400.147(a),  a  State  must  allocate  an 
appropriate  portion  of  its  social  service 
funds,  based  on  population  and  service 
needs,  as  determined  by  the  State,  for 
services  to  newly  arriving  refugees  who 
have  been  in  the  U.S.  less  than  one  year. 
The  portion  proposed  for  such  use  must 


be  specified  and  justified  as  part  of  the 
State's  Annual  Services  Plan  under  45 
CFR  400.11(b)(2). 

While  45  CFR  400.147(b)  requires  that 
in  providing  employability  services,  a 
State  must  give  pri(»rity  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  should  not  be  limited 
exclusively  to  refugees  who  are  cash 
assistance  recipients.  Social  services 
may  be  provided  to  any  refugee  in  need 
of  services,  regardless  of  whether  the 
refugee  is  receiving  cash  assistance. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
~the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
provided  to  a  U.S.-bom  minor  child  in 
a  Camily  in  which  both  parents  are 
refugees  ta,  if  only  one  parent  is 
present,  in  which  that  parent  is  a 
refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations 
Act  (Pub.  L.  No.  100-461),  services  may 
be  provided  to  an  Amerasian  from 
Vietnam  who  is  a  U.S.  citizen  and  whp 
enters  the  U.S.  after  Octobw  1, 1988. 

Service  Priorities 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition. 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensiue 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  rehigee 
self-support,  the  Director  also  expects 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  in 
order  to  allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  imder  the 
refugee  social  services  program.  States, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  pricM'  resource 
and  are  expected  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  45  CFR  400.146.  if 
a  State's  cash  assistance  dependency 
rate  for  refugees  (as  defined  in  section 
400.146rb))  is  55%  or  more,  funds 
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awarded  under  this  notice  for  the  basic 
and  MAA  incentive  allocations  (but  not 
the  political  prisoner  set-aside)  are 
subject  to  a  requirement  that  at  least 
85%  of  the  State's  award  be  used  for 
employability  services  as  set  forth  in 
section  400.154.  ORR  expects  these 
funds  to  be  used  for  services  which 
directly  enhance  refugee  mnployment 
potential,  have  specific  emptoymmt 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
year  as  part  of  a  plan  to  achieve  self- 
sufficiency.  This  reflects  the 
Congressional  objective  that 
"employable  refugees  should  be  placed 
in  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  and  that 
social  service  funds  be  focused  on 
"employment-related  services.  English- 
as-a-second-language  training  (in  non- 
work  hours  where  possible),  and  case- 
management  services".  (INA,  section 
412(a)(1)(B).) 

Since  current  wel&re  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55%  and  above  are  invited  to  submit 
a  request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate. 

ORR  will  consider  granting  a  waiver 
of  the  85%  provisicm  if  a  State  meets 
one  of  the  following  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who 
have  been  in  the  U.S.  24  months  or  less 
is  below  55%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  State's 
refugee  and  (b)  there  are  non- 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(l)(q  of  the  INA.  the  State 
submits  to  the  Directs  a  plan 
(established  by  or  in  consultation  with 
local  governments)  which  the  Director 
determines  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximiun 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  secticm  106  of  the  Job 
Training  PartnersUp  Act 

In  keeping  with  uongressional  intent 
with  respect  to  the  FY  1993 
appropriation.  States  must  use  social 
service  funds,  to  the  maximiun  extent 
possible,  for  specialized  refugee  service 
programs  in  addition  to  and  not 
duplicative  of  mainstream  employment 
programs.  The  Report  of  the  House 


Appropriations  Committee  (H.R.  Rep. 
No.  102-708,  p.  117)  states: 

The  Committee  Intends  that,  to  the 
maximum  axtent  pouibie.  States  will  use 
•odal  servicM  funds  for  ipedaliasd  refugee 
senrioes  pfognms  that  sddraes  the  specific 
language,  vocatiana]  sod  cultural  needs  of 
the  refugees,  in  addition  to  and  not 
duplicative  of  other  federally  funded 
mainstieam  employment  sarvicesihat  are 
available  for  low  Income  and  needy  persons. 

States,  therefore,  must  limit  refugee 
social  service  funds,  to  the  maximum 
extent  possible,  to  the  provision  of 
refugee-specific  services  that  are  in 
addition  to,  and  not  duplicative  of,  the 
regular  employment  services  provided 
to  low-income  people  through  State 
JOBS  programs  ana  other  mainstream 
employment  prooams. 

States  should  slso  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  [of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  tvelCare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agenciea  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  fat  such 
projects  (50  FR  24583,  June  11, 1985). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amotmts  established  in  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present 
notice. 

MAA  Set-Aside 

ORR  believes  that  the  continued  and/ 
or  increased  utilization  of  qualified 
refugee  mutual  assistance  associations 
(MAAs)  in  the  provision  of  social 
services  promotes  appropriate  use  of 
services  as  yrell  as  the  effectiveness  of 
the  overall  service  system.  Therefore, 
additional  funds  which  are  to  be 
targeted  specifically  to  these 
organizations  have  been  included  as  an 
optional  award  to  States  which  would 
use  them  for  this  piupose. 

ORR  believes  it  is  essential  to  build 
the  capacity  of  MAAs  as  community- 


based  organizati<His  in  order  to  enable 
these  oiganizations  to  continue  serving 
their  commimities  well  into  the  hiture. 
Therefore,  ORR  considers  the  MAA 
incentive  sllocation  to  represent  the 
minimum  commitment  a  State  should 
make  in  social  service  funding  to 
qualified  MAAs.  In  addition,  ORR 
strongly  encourages  States  when 
contracting  for  social  services, 
particularly  employment  services,  to 
give  ccHisideration  to  the  special 
strengths  of  MAAs,  whenever  contract 
bidders  are  otherwise  equally  qualified. 
In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettlement 
that  the  following  conditions  will  be 
observed  by  the  ^te  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation: 

1.  That  such  funds  will  be  used  to 
fund  qualified  refugee  mutual  assistance 
associations  for  the  direct  provision  of 
services  to  refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  under  ORR's 
expectation  that  the  total  amount  of 
social  service  funds  allocated  by  this 
notice  to  a  State  be  used  primarily  for 
the  provision  of  employability  services, 
as  defined  in  45  CFR  400.146  and 
400.154. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association: 

a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  ivill  be  comprised 
of  refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  to  refugee  clients  in  subsequent 
years. 

Written  assurances  should  be  sent  to 
the  Director,  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447.  States 
must  respond  by  30  days  from  the  date 
of  this  notice  in  order  to  avail 
themselves  of  this  special  allocation. 

State  Administration 

States  are  reminded  thatunder 
current  regulations  at  45  CFR  400.206 
and  400.207,  States  have  the  flexibility 
to  charge  the  following  types  of 
administrative  costs  against  their 
refugee  program  social  service  grants,  if 
they  so  choose:  direct  and  indirect 
administrative  costs  incurred  for  the 
overall  management  and  operation  of 
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the  Stala  wftiflw  program,  including  its 
coordinition,  planning,  policy  and 
program  davalopmaBt.  ovai  light  and 
monitoring,  data  ooUaodoo  and 
rapoiting.  and  tra««L  Saa  also  Stato 
Tranmittal  Na  88-40. 

n.  Diacnaaian  of  Comments  Eacaivad 

We  raceivad  faur  lettan  of  comment 
in  responae  to  tha  nolica  of  proposed  FY 
1993  allocatiana  to  Stataa  for  refugee 
sodal  servicaa.  Tha  oonunoits  are 
summariad  heknr  and  we  followed  in 
each  caaa  by  dia  Dapaitment's  rasponse. 

Comnent:  Two  commantera  requested 
clarificatioD  on  ORR's  interpretation  of 
Congressianal  intent,  as  reflected  in  the 
Repoct  of  the  House  Appropriations 
Committee,  that  "*  *  *  to  the 
maximum  extent  possible.  States  will 
use  social  aervioa  funds  far  specialized 
refugee  services  programs  that  address 
the  specific  language,  vocational  and 
cultural  needs  Of  tha  refugees,  in 
addition  to  and  not  duplicative  of  othw 
federally  funded  mainstream 
employment  services  that  are  available 
for  low  income  and  needy  persons" 
(H.R.  Rap.  Na  708. 102d  Cong.,  2d  Sess. 
117  (1992)).  Ona  oommenter  wondwed 
what  is  meant  by  die  phrase  "maximum 
extent  possible"  and  questioned  how 
ORR  will  be  tA>le  to  determine  whether 
this  requirement  has  been  met  The 
commenter  also  fait  that  the  term 
"specialized  refugee  service"  was  vague 
and  requested  a  clear  definition  of  b^ 
phrases. 

The  commenter  also  requested  that 
the  requirement  be  modified  to  allow 
States  to  use  refugee  aocial  service  funds 
to  provide  employment  and  language 
training  to  refugee  AFDC  recipients  in 
the  JOBS  program. 

Another  commenter  asked  for 
clarification  on  whether  ORR's 
interpretation  of  the  Committee 
language  would  not  allow  a  social 
services-funded  provider  who  is  also  the 
area  JTPA  provider  to  be  considered  to 
be  providing  refugee-specific  services 
even  though  this  provider  uses  bilingual 
staff  and  tailors  services  to  refugees. 

Response:  Although  ORR  currently 
does  not  have  a  definition  of  "maximum 
extent  possible."  we  strongly  encourage 
States  to  use  their  refugee  social  service 
funds  for  specialized  refugee  services 
programs.  "SpeciaUnd  refugee  services 
programs"  are  defined  as  those  which 
addrasa  tha  qMcific  language, 
vocational  and  cultural  noMls  of 
refugees,  as  indicated  in  the  Committee 
Report  language,  and  which  are 
provided  in  a  manner  consistent  with 
the  employment  goals  of  the  Refugee 
Act. 

The  Congressional  language  does  not 
preclude  or  endorse  the  use  of  refugee 


social  aaiTioa  funda  to  provide 
employment  and  language  training  to 
refugee  AFDC  recipients  in  the  JOBS 
program  or  to  raftigass  served  by  tha 
area  JTPA  provider.  At  a  minimum. 
however,  the  langxiage  requiiaa  that 
such  seitims  be  refugee  roedfic — La.. 
they  meet  the  definition  above  finr 
specific  language,  vocational  and 
cultural  needs  vrithin  the  content  of  the 
provisions  of  the  Refugee  Act. 
Mainstreem  employment  services 
providers,  such  as  the  aree  JTPA 
provider,  may  be  considered  to  be 
providing  renigoe  specific  services  to 
the  extent  that  the  sefvices  reflect  this 
definition,  notvrithstanding  tha 
presence  or  absence  of  bilingual  staff. 

(Comment:  One  commenter  esked  for 
clarification  on  the  MAA  set-aside 
requirement:  "That  the  MAA  incentive 
allocatian  is  subject  to  and  included 
imder  ORR's  expectation  that  the  total 
amount  <rf  aocial  service  funds  allocated 
by  this  notice  to  a  State  be  used 
primarily  for  the  provision  of 
employability  services,  as  defined  in  45 
CFR  40ai46  and  400.154".  The 
commenter  wondered  whether  ORR 
intends  this  requirement  to  apply  only 
to  those  States  with  a  55%  or  hi^er 
dependency  rale  or  to  all  States.      ^^ 

Response:  In  accordance  with  45  CFR 
400.146,  this  requirement  applies  only 
to  those  States  with  a  dependency  rata 
of  55%  or  higher. 

Comment;  One  commenter  dted  the 
language  in  the  notice  that  states: 
"However,  in  keeping  with  45  CFR 
400.147(a).  a  State  must  allocate  an 
appropriate  portion  of  its  social  service 
funds  for  services  to  newly  arriving 
refugees  who  have  been  in  the  U.S.  less 
than  one  year."  The  commenter  felt  the 
language  should  be  revised  to  include 
key  phrases  contained  in  45  CFR 
400.147(a)  which  allow  States  to 
consider  population  and  service  needs, 
as  determined  by  the  State,  for  planning 
and  allocating  services  to  the  newly 
arrived. 

Response:  We  agree.  The  language  in 
the  notice  has  been  changed  to  include 
those  phrases,  as  well  as  the  language 
noting  that  the  portion  proposed  must 
be  specified  and  justified  in  the  State's 
Annual  Services  plan. 

Comment:  One  commenter  suggested 
that  the  final  notice  require 
organizations  that  receive  social  service 
funds  for  services  to  Vietnamese 
political  prisoners  to  report  what 
services  were  provided,  how  many 
people  were  served,  and  tvfaat  outcomes 
were  obtained. 

Response:  The  commenter's 
suggestion  is  well-taken.  Since  funds  for 
services  to  Vietnamese  political 
prisoners  are  included  as  part  of  the 


sodal  aervioaa  grant  awaida  to  States, 
tha  repotting  requirananta  contained  in 
45  CFR  92.40.  one  of  tha  teran  and 
conditiooa  of  the  sodal  aenricee  grant 
award,  would  apply  to  the  Vietnamese 
poUtioal  prisoner  pro^m.  as  vrell  as  to 
the  sodal  aervioa  rormula  program.  This 
provision  requires  Stetes  to  report 
program  performance  informaticn  such 
as  program  accomplishments  in  relation 
to  program  objedives.  quantifiable 
cutouts,  and  per  unit  costs.  We  have 
added  language  to  the  notice  to  clarify 
for  States  that  die  reporting 
reqiiirements  imder  45  CFR  92.40  apply 
also  to  the  Vietnamese  political  prisoner 
program. 

Comment:  One  commenter  objected  to 
the  use  of  a  mlnimimi  allocation  floor 
for  small  States,  stating  that  the  use  of 
a  floor  will  result  in  eight  Slates 
receiving  a  larger  average  per  capita  in 
sodal  services  than  Stales  receiving 
funds  based  solely  on  the  3-year  refugee 
population  formula.  The  commenter 
recommended  that  the  mlnimiun  floor 
be  eliminated  and.  as  an  alternative,  that 
ORR  use  its  discretionary  funds  to 
maintain  a  minimum  level  of  funding  to 
small  States. 

Response:  We  continue  to  believe  that 
a  minimum  allocation  for  social  aervices 
is  necessary  to  cover  basic  coets  which 
a  State  incurs  in  providing  services. 
regardless  of  the  numba  of  refugees. 
ThiBrefore,  we  view  the  establishment  of 
a  floor  as  a  reasonable  approach  to 
allocating  funda  to  States  with  small 
refugee  populations,  where  the  use  of 
the  formula  alone  would  yield  too  small 
an  amount  to  be  practical. 

Comment:  One  commenter  objeded  to 
the  statement  in  the  notice  diat  ORR 
expeds  sodal  service  funds  to  be  used 
for  services  designed  to  enable  refugees 
to  obtain  jobs  in  less  than  one  year  as 
part  of  a  self-suffidency  plan. 
Objections  vrere  based  on  the  belief  that 
services  aimed  at  removing  pre- 
employment  barrien  would  oe 
precluded  from  funding,  that  ORR's 
policy  is  in  conflid  with  the  philosophy 
and  policies  of  the  Federal  Joo 
Opportunities  and  Basic  Skills  (JOBS) 
Training  program,  and  that  there  is  no 
statutory  oasis  for  predicating  the  use  of 
sodal  service  funds  on  pladng  a  refugee 
in  a  job  within  a  spedfic  time  period. 
The  commenter  recommended 
elimination  of  ORR's  policy  regarding 
the  one-year  job  placement  requiremmt 

Response:  We  wish  to  dariiy.  as  wa 
did  in  the  FY  1991  and  FY  1992  final 
notices  on  social  service  allocations, 
that  ORR  ajqiactSi  but  does  not  require, 
the  use  of  sodal  service  fiinds  to  result 
in  job  placements  within  one  year.  Wa 
have  used  the  term  "expeds"  rather 
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than  "raquiTM"  in  order  to  make  that 
diatinctiQfn. 

While  it  is  true  that  a  time  limit  in  not 
specified  in  the  statute,  we  believe  that 
the  one-yeer  poliqr  complies  with 
Congressional  intent.  Section 
412(aKl)(B)ofthe  Act  states  that"*  *  * 
employable  refugees  should  be  placed 
on  Jobs  as  soon  as  possible  alter  their 
arrival  in  the  United  States."  We  beUeve 
that  an  emphasis  on  providing  services 
designed  to  help  refugees  become 
employed  %vithki  one  year  is  a 
reasonable  interpretation  of  this 
provision. 

We  recognize  that  long-term  training 
and  services,  such  as  those  available  in 
the  JOBS  program,  may  be  desirable  fw 
many  refugees  as  they  continue  to  build 
their  lives  in  this  country:  however,  we 
believe  that  such  long-term  training 
activities  are  beyond  the  legislated 
intent,  scope,  and  funding  of  the  refugee 
program,  whose  purpose  is  to  help 
refii^ees  achieve  self-sufBdency 
through  employment  as  quickly  as 
possible.  ORR  believes  that  a  program  of 
short  or  immediate-term  training 
followed  by  intensive  job  placement 
activities  is  the  most  productive  use  of 
scarce  resources. 

Comment:  One  commenter  noted  that . 
the  proposed  notice  states  that  ORR 
"expects"  States  and  counties  to  use  day 
care  funding  from  other  publicly  funded 
mainstream  programs  as  a  prior 
resource,  while  last  year's  notice  stated 
that  ORR  "encourages"  States  and 
counties  to  use  suck  dtiy  care  funding. 
The  commenter  infers  from  the  change 
in  wording  that  ORR  does  not  consider 
the  training  and  employment  of  women 
as  a  priority  and  that  States  should  use 
refugee  sodal  service  funding  for  day 
care  only  as  a  last  resort 

Response:  ORR  considers  increased 
opportunities  for  refugee  women  a  high 
priority  in  the  refugee  program  and  an 
important  strategy  lor  increasing  refugee 
self-sufficiency.  Tbe  change  of  wording 
from  "encourages"  to  "expects"  does 
not  in  any  way  represent  a  diminution 
of  emphasis  on  smvices  to  refugee 
women,  but  rather  adds  emphasis  to  the 
need  for  States  to  use  day  care  funded 
from  other  sources,  to  the  extent 
available,  before  using  limited  refugee 
funds  for  this  purpose. 

CSonunent:  One  commenter  objected  to 
language  in  the  notice  that"*  *  * 
strongly  encourages  States  to  give 
priority  to  MAAs  in  contracting  for 
refugee  Social  services,  particularly 
employment  services,  whenever  bidders 
are  equally  qualified,  if  the  ethnic 
composition  of  the  MAA  is  the  same  as 
the  dominant  population  to  be  served". 
The  commenter  protested  that  the 
proposed  language  implies  that  ORR 


believes  that  service  providers  can  serve 
onlv  their  own  ethnic  group  and  that 
sudi  a  policy  deters  the  acculturation 
process  of  refijgees. 

Response:  The  language  in  the  notice 
is  not  meant  to  imply  that  MAAs  or 
other  service  providers  can  only  serve 
their  own  ethnic  group.  We  have 
modified  the  language  in  the  notice  to 
make  clear  that  ORR  is  encouraging,  but 
not  mandating,  the  use  of  MAAs  as 
service  contractors. 

IIL  Allocatioa  Formula 

Of  the  funds  available  for  FY  1993  for 
social  services,  $65,185,386  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  A  State's  allowable 
allocation  will  be  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refogee 
Data  System.  The  resulting  per  qppita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  m  item  2, 
above,  in  the  State  as  of  October  1, 1992, 
adjusted  for  estimated  secondary 
mioation. 

Ine  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States,  as 
described  previously. 

Allocations  for  political  prisoners  are 
based  on  FY  1992  arrival  numbers  for 
this  group  in  each  State  bom  the 
Refogee  Data  Center  and  are  limited  to 
States  with  170  or  more  political 
prisoner  arrivals.  We  have  limited  the 
population  base  to  FY  1992  political 
prisoner  arrival  numbers  because  these 
funds  are  intended  to  serve  recent 
arrivals.  We  have  not  included  States 
with  fewer  than  170  former  political 
prisoners  in  the  political  prisoner 
allocations  formula  because  the 
resulting  level  of  funding  would  be 
insignificant.  In  these  States,  we  believe 
the  small  number  of  political  prisoners 
could  be  served  under  the  State's 
refugee  social  services  program. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1993  are  based 


on  data  on  refogee  arrivals  from  the 
ORR  Refogee  Data  System,  adjusted  as 
of  October  1, 1992,  for  estimated 
secondary  migration.  The  data  base 
includes  refogees  of  all  nationalities  and 
Amerasians  from  Vietnam.  Figures  on 
the  number  of  Cuban  and  Haitian 
entrants  resettled  are  obtained  from 
several  sources,  including  the  ORR 
Florida  office  and  the  Immigration  and 
Naturalization  Service. 

For  fiscal  year  1993,  ORR's  fcvmula 
allocations  for  the  States  for  social 
services  for  refogees  are  based  on  the 
numbers  of  refogees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  woe  resettled,  during  the  preceding 
three  fiscal  years:  1990, 1991.  and  1992. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refogees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1. 1989,  and 
September  30, 1992,  who  are  thought  to 
be  living  in  each  State  as  of  October  1. 
1992.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  figures  on  arrivals  of  refogees  and 
Amerasians  used  in  developing  these 
population  estimates  were  based  on 
final  arrival  data  by  State  for  FY  1990, 
FY  1991,  and  FY  1992.  Deductions  were 
made  for  refogees  resettled  under  the 
private  sector  initiative.  The  figures  on 
Cuban  and  Haitian  entrants  were  based 
on  arrival  data  by  State  for  FY  1990,  FY 

1991,  and  FY  1992. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 
The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and  out- 
migration  figures  and  a  net  migration 
figure  for  each  State.  The  net  migration 
figure  was  applied  to  the  State's  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  on  Form  ORR- 
11  was  a  maximum  of  only  8  months  as 
of  June  1992  for  the  majority  of  States 
those  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-month  period.  In 

1992,  no  count  of  recently-arrived 
refogee  children  was  available  from  the 
Department  of  Education  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refogees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
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Stats.  EligiblB  Amansians  are  included 
in  tlw  rafuoM  figniM. 

Tabl«  iTMow.  ihowB  the  ertinuted 
3-yeer  populetioot,  m  of  October  1. 
1902.  ofrolucBet  (ooL  1).  entianU  (coL 
2),  and  total  rBftigpn  and  antiants  (coL 
3):  the  fanuiia  aiKHinta  which  the 
popuiatiaa  eetimatae  yield  (col.  4);  the 
total  ellooitioB  aoiounts  after  allowing 


far  the  miDimum  unounti  (coL  Sh  and 
the  amounts  ■vaild>le  as  an  inorative  to 
Statae  to  uae  MAAs  as  sonrica  proriders 
(col.  6).  Table  1  also  shows  the  number 
of  former  political  prisoner  airivala  hi 
FY  1992  (col.  7h  and  the  allooation 
amounts  far  services  to  this  population 
(col.  8). 


V. 


Funding  subsequent  to  the 
publication  of  this  notice  will  be 
contingent  upon  the  submittal  and 
approval  of  a  State  annual  aeiTioBS  plan, 
as  required  by  45  CFR  400.11(bM2).  The 
following  amounts  are  allocated  far 
refugee  social  servicBa  in  FY  1993: 


Table  1.— CsmwTH)  3-Year  Refugee/Emtrant  Populations  of  States  Particjpating  in  the  Refugee 
Program  and  Social  Service  Formula  Amounts  and  Allocations  for  FY  1993;  and  Former 
Political  Prisoner  Arrivals  and  Allocations  for  FY  1993 


Alabsfna 
Alaskai  . 
Arizona . 
Arfcansae 

CManm* 

Cotoiado 

Connecticut 

Delaware 

District  or  Columbia 

Florida _... 

Georgia 


kWw 

IKnois 

Indtana 

knva 

Kansas  _. 

Kenkjcky 


(1) 


»1 

147 

4.486 


Msryland 

Massachusetts 
Michigan. 


Mississippi , 
Missouri .».. 
MontvM... 


Nevada . 


New  Mexico 
New  York  _. 
Norihi 


Vermont 

Virginia 

wasnngion  ... 
West  Virginia 
wwconsn ...... 

WyominQ 

Total 


96.217 
3^968 
3.706 

136 

2.855 

12.727 

7,825 

684 

920 
13.411 

967 
3.037 
2.204 
1.812 
2.482 

743 

7472 

11.562 

7.025 

6,629 

268 
4,886 

273 
2.314 

870 

667 

7;546 

1.064 

61,785 

3,875 

804 
5371 
1.366 
6.516 
11.171 
1.404 

324 

1217 

34172 

17.136 

1J51 

721 

6.023 

17.366 

122 

4.383 

13 

364275 


Entrants 


(2) 


18 

0 

29 

0 
529 

2 

73 
9 

21 
16.063 

56 
0 
1 

06 
7 
2 
1 

IS 

57 

1 

236 

283 

31 
0 
0 

26 

0 

2 

139 

0 

794 

63 
683 

24 
0 

46 
2 

54 

85 

11 
2 
0 

20 

148 

0 

0 

20 
0 
0 
3 
0 
19.653 


Total 


(3) 


909 

147 
4.515 


95.746 

3.970 

3,781 

144 

2378 

28,788 

7,683 

964 

921 

13.507 

994 

3,039 

2205 

1,827 

2339 

744 

7.607 

11345 

7.056 

6,629 

268 

4311 

273 

2.316 

1309 

667 

8.340 

1.127 

62,468 

3,890 

804 

5.917 

1367 

6,570 

11256 

1,415 

326 

1,217 

3.092 

17284 

1351 

721 

6,043 

17356 

122 

4.396 

13 

373328 


Formula  amount 


(4) 


$157366 

25.479 

782376 

76358 

16395.459 

688.112 

655353 

24.959 

498.491 

4389.766 

1331.679 

170355 

159.635 

2,341.141 

172288 

526,744 

382.188 

316.670 

440.080 

128356 

1.318306 

2.053.070 

1.223.002 

1.148,991 

46,452 

851214 

47319 

401.428 

174388 

115.610 

1.445.555 

195.341 

10.827,451 

675,806 

1393S6 

1,025382 

236339 

1.13f!.765 

1350.080 

245.259 

56.505 

210340 

535330 

2395300 

320330 

124369 

1.047.421 

3.008280 

21.146 

761350 

2253 

88431^161 


(5) 


$157355 

75.000 

782376 

100300 

16395,459 

688,112 

666,353 

75,000 

498.481 

4.989.765 

1331379 

170355 

159.635 

2341.141 

172288 

526.744 

382.188 

316370 

440.080 

128356 

1.318306 

2353.070 

1223.002 

1,148.991 

87,785 

851214 

68,652 

401.428 

174.888 

115.610 

1,445.555 

195.341 

10,827.451 

675,806 

139366 

1.025382 

236339 

1.138.765 

1.950,980 

245259 

97339 

210.940 

535330 

2395.800 

320.630 

124,969 

1.047.421 

3,008280 

75,000 

781360 

75,000 

$65,185386 


UMI 


MAA  htcsnMve 
(6) 


$8,450 

5.000 
41373 

5.000 

890.084 

36.906 

35.149 

5,000 

26,736 

267,622 

71.424 

9.148 

8362 
125.565 

9241 
28251 
20.498 
16.984 
23.603 

6316 

70.717 

110,115 

65.595 

61,625 

5,000 
45.654 

5,000 
21330 

9360 

6201 

77331 

10.477 

580,722 

36246 

7,474 
55,006 
12.706 
61,077 
104330 
13,154 

5.000 

11314 

28.744 

160377 

17207 

8.703 

56.178 

161347 

5.000 
40.867 

5300 
$3300300 


political 
prisoner 
afrivais 
tnom  Viet- 
nam in 
FY  1992 
(7) 


40 

13 

302 

36 

7367 

175 

123 

8 

252 

451 

873 

101 

12 

279 

96 

189 

215 

132 

344 

3 

375 

674 

371 

291 

11 

290 

0 

247 

47 

66 

180 

51 

570 

172 

10 

153 

150 

375 

324 

0 

54 

0 

227 

1320 

129 

0 

621 

924 

0 

37 

4 

19304 


FormypoW- 
cal  prisoner 


(8) 


IB 

0 
32399 

0 

851360 

16.890 

0 

0 
27.202 
48,683 
94236 

0 

0 
30.117 

0 
20.402 
23,208 

0 
37.133 

0 
40.479 
72,755 
40.048 
31.412 

0 
31304 

0 
26362 

0 

0 
19.430 

0 
61,529 

0 

■t 

0 

40.479 

34374 

0 

0 

0 

24303 

207254 

0 

8 

67334 

99.741 

0 

0 

0 

$2,000,000 
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(Catalog  bPFBdanl'Domestic  AmMuics  No. 
83.1«6i|MugM'MMliluiae—«ttte 
Adminlitaad  Btqpnm) 

Dated:  July  22, 1993. 
David  B.  Smith. 

AetmgDinttar/Cfffie&efRefugBe 
Resettlement 

(FRDnc  99-iMBOrPlted  7-27-M;  8!45«nl 
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DEPAH I  MbNT^FHOUStNQ  «N0 
>4mB*N  DEVELOPMENT 

Offlc*  of  Administration 
iDoctot  No.  N-»»-3648] 

Notico  of  SubfniMion  of  Proposod 
inf ermation  CollMlien^to'  OMB 

AGENCY:  Office  dl  Administration.  HUD. 
AcnoNrHotice. 


SUMMNnv:  The 'proposed  trifbrniatiBn 
collection  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.^s 
required  by  the  Paperwork  Reduction 
Act  IheTkopartment.isaoliciting  public 
comments  on  the  subject  ,prc^)osal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
thk^m^MMAl.  Commaitts  shouSiirefar  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  AntonelU.  Assistant 
Chief,  Human  Resources  and  Housing 
Brancfa.'Offiee  of  Management  and 
Budget.  New  ExBCtttive-G^ce  Building. 
Wa^ngton.'BC  205D3. 
FOR-FURTHER  MFORUmON  CONTACT:  Kay 

F.  Weaver,  Reports  Management  Officer. 
'Department  of  Housing  end  Urbm 
Devetqiment.  45177th  Street. 
SouthwMt.  AVashington.;fiC  20410, 
•tslepfaDnai209)  708-«0050.  Thisis  not  a 
toll'frse  number.  Copies  of  the  proposed 
iaimsandothar^vailable.documents 
submitted  to.OKffi.roay.be  obtained 
■from  Ms.  Weaver. 

SUPPl^UENTARYIMFOMMTION:  This 
-Notioeinfbnnsibe-publicthatthe 
Depsrtinent  Offiousing  end  'Urban 
Development  bas^submittsd  to  OMB,  for 
♦emergtmaypTniflSBiing.aniitfonnation 
pilhgtioiupoafcsgB  wfihjBspactrt&a  one- 
timemneidustudyjdf  tfaenktionsfaip 
betweanilaadiinsettiedihoumdustand 
bleodil— dlovelsi  ofynui^- children. 

4IUDiisA>onsotipgtfa9; planned  study 
of  dust-leadiblaodolead-relationsiups 


because  Jt  has  adirect.interest  in  the 
dust  lead  standard  that  ERA  must  set 
imder  section  403  of  theToxic 
SubStances'CcmtroLAct,  as  amended'by 
Title  X;(fpedfiailly  section  1021)  of  the 
Housing  and  Community  Development 
Act  ofl992.  Under  section  -403,  EPA 
must  promulgate  regulations  that 
identify  dangerous  levels  of  lead  in 
paint,  dust  and  soil.  Thne'EPA 
standards  shall  apply  to  Statutorily 
required  HUD  regulations  and 
guidelines  on  Jead-based  paint  hazards 
as  wdll  as  to  other  purposes  of  the  Toxic 
Substances  Control  Act. 

The  law  stipulates  that  EPA  must 
promulgate  the  section  403  regulations 
by  April  1994.  To  meet  that  deadline, 
^PAmust-have  the  findings  of  the 
proposed  study  of  dust-leed/blood-lead 
relationships  by  themiddle  of  December 
1993  to  take  them  into  account  in 
setting  the  dust-lead  standard.  The 
study  investigator's  must  have  four  end 
one-half  months  to  complete  data 
collection,  laboratory  analysis,  data 
analysis,  and  interim  report  writing'iqr 
mid'December. 

TTierefore  HUD  has  requested  OMB  to 
complete  its  processing  of  this 
infomHltion  collection  no  later  thanten 
tlOl'deys^fter the- date  of  the 
'publication  ofthistJotice. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
infmmation,  as  described  below,' to 
CMiffi  for  review,  as  required  by  the 
Paperworic  Reduction  Art  (44'U.B!C 
chapter  33). 

The  Notice  lists  the  Iblbwing 
information:  (1)  Thetltleof  the 
information  collection  proposal;  (2)  the 
office  of  the  agency^toxollect  the 
information;  (3)  the  description  of  the 
need  for  the  iilTormatiim  and'its 
proposed  use;  N)  the  agency  form 
number,  ff  ^plicable;  (5)  whatmambers 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently 
information.^submissions  will  be 
required;  (7).  an  estimate  Ofthe  total 
number  of  hours  needed  to  respond  to 
the  information  collection,  including 
the  number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the^proposal  is  new  or  an 
e}(tension.  reinstatement,  or.revision  of 
aninformation  collection  requirement; 
and  (9)  the  namesand  teleiihone 
numbers  bfan>  agency  officidlfamiliar 
.with  the.prpposal  and  of  theTlMBDesk 
Officer-for  the  Department. 

A«ikaK%:  Aastion  3507  of  theJhpecworic 
RaductioO'Ast.'MU.S.C  ZBVl;  Sectioa.7(d) 


df  the  Department  orHoustog  and  UttMn 
DevBlopmmt  Act^  U.S.C  353Sfd). 

Datedrjuly  9,1993. 
JfmfW.  Wmtct, 

Director.  Information  Pdliayan&Managemen' 
DMsioa. 

Notiee  oFSubmission  dtPn^Msad 
Information  Collection  to  OMB 

Proposal:  One-time  Research  Study  of 
the  Relationship  Between  Lead  in 
Settled  House  Dust  and  Blood  Lead 
Levels  of  Young  Children 

Q^icc.  Lead-Based  Paint  Ahetement 
and  Poisoning'Prm^ention 

Description  ofthe  Need  for  t/ie 
Information- and. Its-Proposed  Use: 
Results  of  the  study  will  be  used  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  in  setting  standards  for  dangerous 
levels  df  lead  in  dust,  as  required  iiy 
section  403  oT  the  Toxic  Substances 
Control  Act  (enacted  in  subtitle  B  of 
Title  X  ofthe  Housing  and  Community 
Development  Act  of  1992  (Public  Law 
102-550)).  Such  Standards  must-be 
promUlgatediby  April  1994.  accordins  to 
Title  X. 

The  EPA  standards  will  be  used  by 
HUD  in  regulations  pertaining  tothe 
evaluation  and  reduction  of  lead-based 
paint  hazards  in  HUD-a&sociated 
housing  and  in  housing  being  disposed 
of  by  the  Federal-Govemment.  The  HUD 
regulations  are  required  by  section  302 
of  the  Laad^BasedPaim  Poisoning 
Prevention  Act,  as.  amended  by  sections 
1012  and  1013  ofthe  Housing  and 
Community  Development  Act  of  1992. 
Such  regulations  must  be  effective 
^uanrl.ltOK. 

HUD  will  also  use  the  EPA  standards 
in  the  technical  guidelines  for  the 
evaluation  and  reduction  of  lead-based 
paint  hazards  in  housing,  which  are 
required  by  section  1017  ofthe  Housing 
and  Community  Development  Act  of 
1992. 

If  the  proposed  deta  collection  is  not 
conducted,  it  will  be  necessery  for  n*A 
to  bese  thestenderds  on  existing  data 
that  have  meior  limitations:  (1)  Dust 
sampling  methods  in  other  studieshave 
been  too  varied;  (2)inost  studies  heve 
focused  on  children  with  elevated  blood 
lead  levels  rather  then  children  with  a 
range  of  blood  teadlevels;  (3)  prior 
studies  included  itfalldren  with 
unmeasured  past  lead  e)(posures  at 
previous  residences;  (4)  the  literature 
has  not  estimated  the  contribution  of 
dust  lead  at  each  of  three  sites  (floors, 
interior  window  sills,  and  window 
wells)  on  blood  leads. 

The  aims  of  the  study  are  to 
determine: 
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-TIm  ralatianship  batwwn  lead  loading 
and  laad  oancantration  in  houae  dust 
and  tha  blood  lead  levels  among 
uiban  diil(ben  12  to  30  months  who 
have  lived  in  the  same  house  since 
the  age  of  6  months  or  younger: 

-The  contribution  of  other  potential 
souroea  of  leed  exposure: 

-Whether  a  vacuum  method  or  vret- 
wipe  method  of  meesuring  dust- 
contaminated  leed  levela  is  better 
conelated  with  blood  leed  levels  of 
children: 

-The  risk  of  a  child  developing 
elevated  blood  lead  levels  on  the  basis 
of  a  kno«vn  level  of  lead  in  house  dust 
using  a  predictive  model. 


Theae  obiectives  will  provide 
definitive  data  for  the  development  of  a 
standard  for  leed-oontaminated  dust  in 
residential  dwrellings. 

The  study  will  enroll  200-400 
diildren  in  the  dty  of  Rochester,  NY 
between  the  agea  of  12  to  30  months 
yAkO  have  resided  in  the  same  house 
since  6  months  of  age,  spoit  a  limited 
duration  of  time  a«vay  from  their 
primary  residence  (<20  hours/week), 
and  have  no  known  history  of 
environmental,  nutritional,  at 
educational  interventicm  for  elevated 
blood  lead.  The  following  daU  will  be 
collected:  (1)  A  behavioral  questionnaire 
to  characteitize  each  child's  potential 
axposuxe  to  lead  in  soil  and  household 


diist.  play  and  hand-to-mouth  activities, 
and  nutritional  status;  (2)  a 
demographic  questionnaire  to  obtain 
relevant  data  on  all  members  of  the 
household;  (3)  venous  blood  lead  and 
ferritin  of  enrolled  children;  (4) 
meesurements  of  lead  in  paint  in  the 
home;  (5)  interior  dust  lead;  (6)  exterior 
dust  lead;  (7)  soil  lead;  (8)  tap  water 
lead;  and  (9)  various  characteristics  of 
the  hcnne  and  other  environmental 
characteristics. 
Fonn  Number:  None 
Bespondents:  Enrolled  Children  and 

Related  Households 
Frequency  of  Submission:  One-time 

Only 
Reporting  Burden: 


Number  of  fespondenis 


Frequency  of 


440  (nwAnum;  Mudee  10  percent  to  be  Msn^lewed  twHce  lor  reiebHty 


Hours  per  re- 
sponse 


Burden  hours 


880 


Total  Estimated  Burden  Hours:  880 

Status:  New  Collection 

Contact:  Steve  Weitz.  HUD  (202)  75S- 

1805,  Angela  Antonelli,  0MB  (202) 

395-6880 

(FR  Doc  93-17950  Piled  7-27-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-010-03-4333-04I 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  closiire  of  public  lands 

in  Hot  Springs  County,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
that  effective  July  28, 1993.  all  of  the 
following  legally  described  public  lands 
located  in  the  South  Fork  Owl  Creek 
and  Cottonwood  Creek  drainages  of  Hot 
Springs  County.  Wyoming,  are  closed  to 
all  motorized  vehide  access  and  travel 
%^iere  signed  and  gated.  Exceptions  to 
these  docures  are  authorized 
administrative  uses,  emergency  needs, 
and  access  authorized  by  the  BLM  right- 
of-way  WYW-94065.  Qosure  will 
remain  in  effisct  until  rescinded  or 
modified  by  the  Authorized  Officer. 

Sixth  Priadpal  Mvidiu 

T.43N..R.102W., 
Sacs.  17  and  18; 

T.43N.,R.103W., 

Sacs.  10. 11,  and  13: 
T.44N.,R.100W., 

Sacs.  3, 4, 5, 6, 8, 9.  and  10 
T.45N.,R.100W.. 


Sees.  29. 30. 31.  and  34; 
T.  45  N..  R.  101 W., 
Sac  25. 

EFFECTIVE  DATE:  Qosure  will  begin  on 
July  28. 1993,  and  will  remain  in  effect 
until  resdnded  or  modified  by  the 
Authorized  Officer. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Joe  Vessels,  Area  Manager,  Grass  Creek 
Resource  Area.  P.O.  Box  119, 101  South 
23rd  Street.  Worland.  Wyoming  82401- 
0119.  (307)  347-9871. 
SUPPLEMENTARY  MFORMATION:  Maps 
describing  the  above  mentioned  areas 
are  available  et  the  BLM's  Worland 
District  Office  for  public  review.  The 
purpose  of  these  closiires  is  for  access 
and  use  management  to  proted  wildlife 
habitat  and  security  areas,  reduce 
damage  to  roads,  minimize  erosion, 

Erevent  trespass,  provide  for  quality 
unting  and  other  allowable 
recreational  experiences,  and  mitigate 
the  impacts  of  access  road  development 
and  range  improvement.  Year-roimd 
foot  and  horse  access  on  these  public 
lands  is  permitted. 

The  authority  for  this  dosure  is  the 
Federal  Land  Policy  and  Management 
Ad  of  1976.  Public  Law  94-579;  and 
regulations  43  CFR  8341.2(a).  This 
dosure  is  consistent  with  the  Graas 
Creek  Management  Framework  Plan;  the 
Absaroka  Front  Habitat  Management 
Plan;  the  BLM's  Cooperative 
Management  Agreement  with  Rhodes 
Ranch  Inc.  and  the  Wyoming  Geme  and 
Fish  Department;  and  the  terms  and 
conditions  of  BLM  right-of-way  WYW- 
94065. 

Any  person  who  violates  or  fails  to 
comply  with  this  closure  is  8ub)ed  to 

t 


arrest,  conviction,  and  punishment 
purs\iant  to  appropriate  laws  and 
regulations.  Such  punishment  may  be  a 
fine  of  not  more  than  $1,000  or 
imprisonment  for  not  longer  than  12 
months,  or  both. 

Dated:  July  16, 1993. 
Joaeph  T.  Veaael*. 

Grass  Creek  Besource  Area  Manager. 
[FR  Doa  93-17897  Filed  7-27-93;  8:45  am] 
,  coot  4S1S-a-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  Draft  Supplemental 
Environmental  Impact  Statement; 
Management  of  Habitat  for  Spaclea 
Within  tha  Range  of  tha  Northern 
Spotted  Owl 

AGENCIES:  Bureau  of  Land  Management. 
Department  of  the  Interior;  and  Forest 
Service.  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of  a  draft 
supplemmtal  environmental  impad 
statement  on  management  of  habitat  for 
late-successional  and  old-growth  forest 
related  spedes  within  the  range  of  the 
Northern  Spotted  Owl. 

DATES:  The  comment  period  on  this 
draft  supplemental  environmental 
impad  statement  ends  Odober  28. 1993. 
ADDRESSES:  Comments  should  be  sent 
to:  Interagency  SEIS  Teaita.  P.O.  Box 
3623.  Portland.  OR  97208-3623. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interagency  SEIS  Team.  P.O.  Box  3623. 
Portland.  OR  97208-3623. 
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SUPffLEHtRTAIvr JNRmUTON:  Copies  df 
the  draft  supplamoit^  environmental 
impBct:etetenient.(SEIS)  are  available  for 
reviewrit  local3ureau  dfLand 
Management  and  Forest  Service  dffices 
andiome  public  libraries  in  Oregon. 
Washingtonr  andCalifomia. 
Alternatively,  copies  may  be  obtained 
by  calling  (503V3Z6--7883  or  by  writing 
the  Interagency  SEES  Team  At  RO.'Box 
3623,Portland,'GR  97208-^3623. 

Three  public  hearings  on  this  draft 
SEIS  will  be  scheduled.  They  will  be 
announced  at  least  30  days  in  advance 
by  notice  in  the  FedeiAl'Ragitterand  in 
newspapers. 

DetMl:|uly23.ia03. 
Willia  R.  Taj4w. 

Acting  Director.  Office  of  Bnviroamentttl 
Affairt,  Dtpattamtofthe  Uaerm. 

Dated:  }uly  23,1993. 
David  E.Katcliam. 

Director,  Envronmeatal  Coordination.  Forest 
Service,  U.S.  Department  of  Agriculture. 
(FRDoc  93-17851  Filad  7-27-93;  8:4&  am] 
■uMfr  oaKMte^it-ai 


DEPARniENT  IF  THE  IKTERIOR 

Bureaus!  Land  Management 
[MT-064'4333-03] 

Montana  OfMload  VaMela  Oaalgnatlon 

AGEMCY:  Bureau  of  Land  Management, 
Valley  Resource  Aiea.  Interior. 
ACnONtNotice  to  limit  off-road  vehicle 
use  on,  public  lands. 

SUIOIARV:  The  Bureau  of  Land 
Management  is  cooperating  in  a  Block 
Management  Agreement  with  Page- 
Whitman-Kani^ee  of  south  Valley 
Coimty .-Montana,  and' the  Montana 
Dgpartinent  of  Pish.  Wildlife,  and  Parks. 
In-aocordance  with  diis  agreement,  the 
following  rules  will  be  in  efiiact  within 
the  designated  area  from  October  1. 
1993  to  November  30. 1993. 

— Vehldes  must  Stay^cn  existing  roads/ 
'trails  designated  as  open.  Maps  of  the 
area  boundary  and  of  roads/trails 
designated  open  are  available  fitim 
the  BIMandtheKiontana  Department 
of  Risfa.  Wildlife,  and  Paries  (mce  in 
Glasgow.Kfontana  and  tfaiee  field 
locations  on  the^perimeter  of  the  area 
boundary. 

—Off-road  vehidle  use  is  allowed  on 
public  lands  for  game  retrieval  only. 

—All  gates  should  be  kit  as  signed. 

— Open  fires  and  littering  are 
prohibited. 

The-bleCk  menagement  area  is 
described  as  all  lands  within  the  Square 
Creek,  Desert  Coulee,  Taylor  Coulee, 


Sha^  Shed-and  Stone  House  pastures 
of  die  Carpenter  Ciedc  allotment  Legsl 
description  ofthe  public  lands  within 
the  block  management  area  ere' as 
follows: 

All  or  portions  ofthe  following 
sections  in  Valley  County,  Montana: 

T.  25  N.,-ft.d4-E.,«6ctiomM-«Bdd6 
T.  25  N..  R,  35  E.,  Sectiooi  25  through  35 
T.  25  N..  R.  36  E.,  Sections  2«  tfarougfa  33 
T.  24  N.,  R.  34  E..  Sections  1, 2, 11, 12, 13, 

T4,23 
T.  24  N..  R.  35  E..  Sectiom  1-C,  7-lS.  17- 

20,  23-08, 33-06 
T.  24  N.,  R.  36  E.,  Section*  3-9, 17. 18. 30, 

31 
T.  23*N..-R.  35*.,  Sections  2, 3 

DATES:  This  designation  will  be  in  eSiect 
from  October  1, 19S3  through 'November 
30,^993. 

FOR  FURTHER  INFOmiATION  COMTACT: 
Michael  R.  Holbert,  Valley  Resource 
ArBe,.Ar8a  Manager,  Route  1-4775, 
Glasgow,>MT  59230-9796. 
SUPPLeHENTlllRV  mformaton:  Theae 
regulations  appfy  as  foimd^inAS^CFR 
83644. 

Dated:  July^,  1903. 
David  L.Mari. 

District  Manager. 

(FRDac.  93-'17a02  Filed  7-27-93;  8:45  am] 

BHJMO  GOOC  4S1M»MI 

[AZ-«4a^«Mf73frm2] 

Arizona;  Notioe  of  Filing  of  Plats  of 
Survey 

Date:  July  19, 1993. 

1.  Theplat  of  survey  of  the  following 
described'lands  were  officially  filed  in 
the  Arizona  StateOfBce,  Phoenix. 
Arizona  on  the.dates  indicated: 

A  plat  representing  a  dependent 
resiuvey  of  a  portion  ofthe 
subdivisional  lines  and  a  portion  of  the 
adju6tedl906  meanders;  and  a  surv^  of 
a.portion  of  the  fixed  and  limiting 
boundary  of  the  left  bank  of  the 
abandoned  channel  ofthe  Colorado 
Riverin  Township  16  North.  Range  <21 
Weet,  Gila  and  Salt  River  Meridian. 
Arizona.  wasaccQptad  April  14. 1993, 
and  was  officially  filed  April  22, 1993. 

A  plat  representing  a  dependent 
reeurvey  of  a  portion  of  the  Fourth 
StandanlParallel  North  throt^  Range 
21  West,  the  1963  partition  line, 
(identiealwithia  portion  ofthe  north 
boundary),  the^east  boimdary,  the 
subdivisional  lines,  and  a  portion  ofthe 
adjusted  1906  meanders;  and  asurvc^^of 
a  portion  of  the  fixed  and  limiting 
bountlary  of  the  left  bank  ofthe 
abandoned  channel  of  the  Colorado 
Riverand  e  survey  of  secreted  knds-end 
a-metes>ead-bound8  survey  of  eportion 
of  the  Havasu  Fish  and  Wildlife 


botmdary  in  TowmAiip  16  North.  Range 
22  West,  Gila  and  ScUtHiver  Meridian, 
Arizona,  was  accepted  April  14, 1993. 
and  was  ofBdally  filed  April  22, 1993. 

These  7>lat8 "wei wjirepared  at  the 
request  ofthe  Department  ofthe 
Interior,  Fish  and  Wildlife  Service. 

A  supplemental  plat  showing^new 
lottings  ineectionZl,  Township  16 
North,  Range  l^EaSt.Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  April 
14, 19g3..and  was  xafficially  filedApril 
22, 1993. 

This  plat  was  prepared  at  the  request 
of  the>Buneu'  of  >Land  Management, 
Phoenix  District  Office,  to  facilitate  a 
land  exchange. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  ofthe 
subdivisional  lines;  and  the  subdivision 
of  section  8  and  a  metes-and-bounds 
survey  in  section  8,  Township  13  Worth, 
Range  10  West,  Gila  and  Salt  River 
Meridian,  Arizona,  wa6<accepted'May 
18, 1993,  and  was  ofiicially  filed  May 
27, 1993. 

This  plat  was  prepared  at  the  request 
ofthe  Bureau  of  Land  Management, 
Kingman  Resource  Area. 

A  supplemental  plat  showing  Tract  37 
in  partially  surveyed  Township  15 
South,  Range  30  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
May  4, 1993,  and  was  officially  filed 
May  13, 1903. 

A  Bupplemeiltal  plat  ^mwing  Tracts 
37  and  38  in  partially  surveyed 
Township  19  South,  Range  29  East,  Gila 
.  and  Salt  River  Meridian,  Arizona,  was 
accepted  May  4, 1993,  and  was  officially 
filed  May  13, 1993. 

These  plats  were  prepared  at  the 
request  of  the  United  States  Forest 
Service,  Conino  National  Forest. 

A  supplemental  plat  showing  a 
subdivision  of  original  lot  4,  section  22, 
Township  17  North,  Range  5  East,  Gila 
and  Salt  River  Meridian,  Arizona  was 
accepted  May  17, 1993,  and  was 
officially  filed  May  27, 1993. 

This  plat  was  prepared  at  the  request 
ofthe  United  States-Forest  Service, 
Conino  National  Forest. 

A  plat  representing  a  survey  ofthe 
Sixth  Guide  Meridian  East,  (west 
boundary),  the  east  and  north 
boundaries, and  the subdivisionallines 
of  Township  31  North,  Range  25  East, 
Gila  and  Salt  River'Maridian,  Arizona, 
was  accepted  May  25, 1993,  and  was 
officially  filed  June  3. 1993. 

This  plat  was  prepared  at  the  request 
ofthe  Bureau  of  Indian  Affairs,  Navajo 
Area  Office. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
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open  files  and  are  available  to  the  public 
for  infonnation  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office.  Bureau  of  Land  Man^ment, 
P.a  Box  16563.  Phoenix.  Arizona 
8S011. 

laMsP.Krikr. 

ChiefCadastml  Surveyor  ofAri*ona. 
IFR  Doa  93-17895  Piled  7-27-93;  8:45  ami 


Santa  Fe.  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet 
John  P.  B«nMM. 

Chiaf,  Cadastral  Sumy/Geo  Sciences. 

(PR  Doc.  93-17903  Filed  7-27-93;  8:45  ami 
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[WM  940  03  4730-121 

Notice  Of  Filing  o(  Plats  ol  Survey.  New 
Mexico  I 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 1 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office. 
Bureau  of  Land  Management,  Santa  Fe. 
New  Mexico,  on  August  24, 1093. 

New  Modce  Priadpal  Meridian.  New 
Mexico: 

T.  19  N..  R.  15  W.,  Accepted  ^pril  23. 1993. 

for  Group  844  NM. 
Supplemental: 
T.  7  N.,  R.  2  E..  Accepted  June  14. 1993. 

Indian  Meridian,  Oklahoma: 
T.  7  N..  R.  11  W..  Sec  11  and  24,  Accepted 

June  16, 1993,  for  Group  62  OK. 
T.  7  N.,  R.  11  W.,  Sec.  9, 16. 18,  and  24, 

Accepted  June  16, 1993,  for  Group  62 

OK. 
T.  13  N.,  R.  1  B.,  Accepted  June  16, 1993,  for 

Group  70  OK. 
T.  13  N.,  R.  11  W..  Accepted  June  16. 1993. 

far  Group  57  OK. 

If  a  protest  against  a  siirvey.  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  bom  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director.  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

llie  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  27115. 


National  Park  Service 

Golden  Qata  National  Recraation  Area 
and  Point  Reyaa  National  Saoahora 
Adviaory  Commission:  Maating 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Adviscny  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  (GC^^RA) 
Advisory  Commission  will  be  held  at 
7:30  p.m.  (PDT)  on  Thursday.  August 
12, 1993,  at  Building  201.  Fort  Mason. 
San  Francisco,  California.  The  Advisory 
Commission  was  established  by  Public 
Law  92-589  to  provide  for  the  free 
exchange  of  ideas  between  the  National 
Park  Service  and  the  public  and  to 
facilitate  the  solicitation  of  advice  or 
other  counsel  from  members  of  the 
public  on  problems  pertinent  to  the 
National  Park  Service  systems  in  Marin, 
San  Francisco  and  San  Mateo  Coimties. 
The  main  agenda  item  at  this  public 
meeting  will  be  a  public  hearing  on  the 
Alcatraz  Development  Concept  Plan 
(DCP)  and  Environmental  Assessment 
(EA).  The  DCP  for  Alcatraz  was  made 
available  to  the  public  the  week  of  July 
12, 1993. 

The  Plan  will  provide  a  blueprint  for 
the  future  of  Alcatraz  Island,  a  22-acre 
island  in  San  Francisco  Bay.  managed 
by  the  National  Park  Service.  It 
identifies  specific  management  goals 
and  practices  to  maximize  resource 
protection,  visitor  use,  and 
interpretation  of  the  island. 

According  to  the  Plan  some  areas  of 
Alcatraz  Island  ciurently  closed  to  the 
public  would  be  open  with  restrictions 
to  protect  wildlife  and  visitor  safety. 
The  detailed  environmental  assessment 
evaluates  alternatives  and  potential 
impacts  of  each  alternative  on  island 
resources  and  the  visiting  public. 
Alternatives  focus  on  diffiarent  levels  of 
public  access. 

A  draft  Alcatraz  Plan  focused  on  the 
implementation  of  the  vision  for 
Alcatraz  laid  out  in  the  General 
Management  Plan  (GMP).  The  Plan  was 
updated  to  consider  changing  visitor 
patterns,  wildlife  values,  and  recent 
resource  studies.  Although  still 
consistent  with  the  original  GGNRA 
GMP.  the  Development  Concept  Plan 
now  focuses  considerably  more  on 
preservation  and  protection.  It  ofEian 
additional  public  access  to  parts  of  the 


island  now  closed  due  primarily  to 
safety  concerns.  Seasonal  limitation  to 
access  are  included  to  protect  nesting 
birds,  and  some  portions  of  the  island 
would  remain  permanently  closed  for 
habitat  preservation  and  visitor  safety. 

There  will  be  a  30-day  comment 
period  on  the  Alcatraz  Development 
Concept  Plan  (DCP)  and  Environmental 
Assessment  (EA).  and  public  comments 
will  be  taken  at  the  August  12  meeting 
of  the  Advisory  Commission  at  which 
Advisory  Commission  action  is 
anticipated. 

A  second  agenda  item  at  this  meeting 
is  a  presentation  of  the  Cultural 
Resource  Management  Plan  for  the 
Golden  Gate  National  Recreation  Area. 
The  GGNRA  Cultural  Resource 
Management  Plan  is  a  portion  of  the 
Congressionally-mandated  Resources 
Management  Plan  for  GGNRA  and  for 
all  national  park  areas.  The  cultural 
section  of  the  Resources  Management 
Plan  identifies  existing  cultural 
resources,  themes,  existing  conditions, 
threats,  and  recommendations  for  future 
preservation  and  restoration  actions.  A 
ma)or  portion  of  the  Plan  is  composed 
of  programming  documents  identifying 
immediate  and  long-range  planning, 
research,  personnel,  and  funding  needs 
to  implement  the  Plan. 

This  meeting  will  also  contain  a 
Superintendent's  Report  which  will 
include  an  update  on  issues  relating  to 
the  transition  and  planning  for  the 
Presidio  of  San  Francisco. 

This  public  meeting  is  opened  to  all 
environmental,  neighborhood,  and 
community  groups  and  others  interested 
in  being  involved  in  the  planning 
process  for  these  GGNRA  areas. 

Copies  of  the  Alcatraz  Development 
Concept  Plan  (DCP)  and  Environmental 
Assessment  (EA)  can  be  obtained  by 
writing  to  General  Superintendent. 
Golden  Gate  National  Recreation  Anf, 
Building  201,  Fort  Mason,  San 
Francisco.  California  94123. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  after  August  27. 1993.  For 
copies  of  the  minutes  contact  the  Office 
of  the  Staff  Assistant,  Golden  Gate 
National  Recreation  Area.  Building  201, 
Fort  Mason,  San  Francisco,  California 
94123. 

Dated:  July  15, 1993. 
Stanley  T.  Albright. 
Regional  Director,  Western  Region. 
fPR  Doc  93-18024  Piled  7-27-93;  8:45  am] 
nUNQ  coos  4S10-7S-M 
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INTERSTATE  COMMERCE 
COMMISSION 

Releeee  of  Weyblll  Data  for  Uaa  By 
FreIgM  Equipment  Management 
Re8earcM)emonatratlon  Program 
Aaaoclation  of  American  Railroada 

The  Commission  has  received  a 
reqiiest  from  the  Freight  Equipment 
Management,  Researdi-Demonstration 
Program  of  the  Association  of  American 
Railroads  (AAR)  for  permission  to  use 
certain  data  from  the  Commission's 
1992  to  ICC  Waybill  Sample. 

A  copy  of  the  request  (WB099-7/217 
93)  may  be  obtained  from  the  ICC  Office 
of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  "Hie  rules  for 
release  of  waybill  data  (Ex  Parte  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash.  (202)  927- 
6196. 

Sidnqr  L.  Strickland.  Jr^ 
Secretary. 
(FR  Doc  93-17984  Filed  7-27-93;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Hnal  Judgment  by  Consent 
Pursuant  to  the  Comprahenslvo 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  and  section  122  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622.  noUce 
is  hereby  given  that  on  July  15. 1993. 
two  proposed  consent  decrees  in  United 
States  V.  Apache  Energy  6-  Mineral 
Company,  et  al.  Civil  Action  No.  86-C- 
1675.  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado. 

The  proposed  consent  decree  with 
defendant  Leadville  Silver  &  Gold.  Inc. 
resolves  the  company's  alleged  liability 
to  the  United  States  based  on  its 
property  ownership  and  operations  at 
the  California  Gulcn  Superfund  Site 
("Site").  The  decree  reflects  the 
company's  financial  inability  to  pay  any 
of  the  United  States'  response  costs  at 
the  Site  but  obligates  the  defendant  to 
undertake  future  response  activities  on 
a  specific  area  of  the  Site  if  EPA 
determines  such  activities  to  be 


necessary  and  if  the  defendant  is 
deemed  to  be  financially  able  to 
imdertake  any  or  all  of  the  EPA  selected 
response  activities.  The  decree  also 
requires  the  defendant  to  grant  access  to 
the  United  States  and  others  performing 
response  actions  imder  the  United 
States'  oversight,  file  a  notice  sufficient 
to  notify  subsequent  purchasers  of 
defandant's  property  that  its  property  is 
subject  to  the  consent  decree,  and 
continue  to  exercise  due  care  with 
respect  to  the  hazardous  substances  at 
the  Site.  The  decree  further  provides 
that,  subject  to  general  and  specific 
reservations  of  rights,  the  United  States 
covenants  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
defendant  for  any  and  all  civil  liabihty 
for  reimbursement  of  response  costs 
incurred  by  the  United  States  or  for 
injunctive  relief,  pursuant  to  sections 
106  and  107(a)  of  CERCLA.  42  U.S.C. 
9606  and  9607(a). 

The  consent  decree  with  C  &  H 
Development  Company  resolves  the 
defendant's  alleged  liability  to  the 
United  States  based  on  its  ownership  of 
mining  claims  at  the  Site.  The  decree 
reflects  the  fact  that  the  defendant  has 
never  worked  any  of  its  claims  and  that 
the  defendant  is  financially  unable  to 
pay  any  of  the  United  States'  response 
costs  incurred  at  the  Site.  The  decree 
requires  the  defendant  to  grant  access  to 
the  United  States  and  others  performing 
response  actions  under  the  United 
States'  oversight,  file  a  notice  sufficient 
to  notify  subsequent  purchasers  of 
defendant's  property  that  its  property  is 
subject  to  the  consent  decree,  and 
continue  to  exercise  due  care  with 
respect  to  the  hazardous  substances  at 
the  Site.  The  decree  further  provides 
that,  subject  to  general  and  specific 
reservations  of  rights,  the  United  States 
covenants  not  to  sue  or  take  any  other 
civil  or  administrative  action  against  the 
defendant  for  any  and  all  civil  liabihty 
for  reimbursement  of  response  costs 
incurred  by  the  United  States  or  for 
injunctive  relief,  pursuant  to  sections 
106  and  107(a)  of  CERCLA.  42  U.S.C. 
9606  and  9607(a). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  with  Leadville  Silver  & 
Gold.  Inc.  and  the  proposed  consent 
decree  with  C  &  H  Development 
Company  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Conunents  on  either  of  these  decrees 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  & 
Natural  Resources  Division.  U.S. 
Department  of  Justice,  Washington  DC 
20530.  and  should  refer  to  United  States 
v.  Apache  Energy  and  Mifteral 
Company,  DOJ  Ref.  90-11-3-138. 


Copies  of  the  proposed  consent 
decrees  may  be  examined  at  the  office 
of  the  United  States  Attorney,  District  of 
Colorado,  633  17th  Street,  Suite  1600, 
Denver.  Colorado  80202;  the  Region  Vm 
office  of  the  Environmental  Protection 
agency,  999  18th  Street,  Denver, 
Colorado,  80202;  and  the  Consent 
Decree  Library,  1120  G  SUeet,  NW.,  4th 
Floor.  Washington  DC  20005.  (202-624- 
0892).  A  copy  of  the  proposed  decree 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4lh  Floor,  Washington 
DC  20005.  When  requesting  a  copy  of 
the  proposed  consent  decrees,  please 
enclose  a  check  in  the  amount  of  $5.75 
for  the  consent  decree  with  Leadville 
Silver  &  Gold,  Inc.  and  $4.50  for  the 
proposed  consent  decree  with  C  &  H 
Development  Company,  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
MylM  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  &  Natural  Besources  Division. 
(FR  Doc.  93-17899  Filed  7-27-43;  8:45  am] 
mama  cooc  44io-oi-m 


Notica  of  Lodging  of  Consent  Decraa 

In  accordance  with  Section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
9622,  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  complaint  styled  United 
States  v.  Arthur  Belanger  et.  al.,  Qvil 
Action  No.  91-0288-1,  was  filed  in  the 
United  States  District  Court  for  the 
Western  District  of  Missouri  on  March 
29, 1991.  On  July  16. 1993  a  consent 
decree  was  lodged  with  the  Court  in 
settlement  of  the  allegations  in  the 
complaint.  The  proposed  consent  decree 
settles  the  government's  claims  set  forth 
in  the  complaint  pursuant  to  sections 
104  and  107  of  CERCLA,  42  US  C. 
§§  9604,  9607,  for  the  recovery  of  costs 
incurred  by  the  United  States  during  a 
removal  action  undertaken  in  response 
to  releases  of  hazardous  substances  from 
the  B  &  B  facility  located  in  Warren 
Missouri.  The  complaint  alleged,  among 
other  things,  that  the  defendants  either 
owned  or  operated  a  facility  at  which 
hazardous  substances  were  disposed  of, 
or  arranged  for  disposal  of  hazardous 
substances  at  such  a  facility,  and  that 
the  United  States  inciured  costs  in 
response  to  the  release  of  hazardous 
substances  from  the  Site. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
pay  the  United  States  the  sum  of 
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$1^15.880  far  pMt 

inoHMd  by  th*  g0««iMH«at  ■!  tha  Site. 

Tlw  DsfMitBMiit  of  JiMttoi  will  racBiv* 
com— nterriatiiigtoth»pfopo— d 

1  daciM  for  a  poriod  «  30  days 


from  tha  date  (rfthia  puhlifalioa 
Commenta  should  ba  addiaiaad  to  tha 
Assistant  Attonay  Ganaral  of  tha 
Enviraomant  and  Natunl  Raaouicas 
DiTiaioa.  Dapartment  of  Justica.  lOth 
and  Paonsylvania  Avanua.  NW., 
Washington,  IX  20530.  All  commonta 
should  laiar  to  l/nitad  State*  T.  Artiiitr 
BehHfBrtL  oL.  D.).  Ra£  90-11-2-226B. 
Tha  proposad  consaot  daoeo  may  ba 
arsmiiiad  at  tha  Cooaaot  Daaaa  Library. 
1120  G  Stvaat.  NW..  4th  Floor. 
Waahhigton,  DC  20005.  (202)  624-0892. 
A  cxxoj  of  tha  propoaed  conaant  decree 
may  ba  fffc^y***^  in  person  or  by  mail 
from  tha  Qmsant  Dacrea  Library.  In 
requesting  a  copy,  pleaaa  aofdoea  a 
check  in  the  amount  oi  $21.50  (25  cents 
per  page  reproduction  costs)  payable  to 
Consent  Decree  Library.  Tha  proposad 
Consent  Decree  may  also  ba  reviewed  at 
the  Environmental  Protection  Aguicy. 
Office  of  Regional  Counsel.  EPA  Region 
Vn.  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66!ni  and  the  Office  of  the 
United  States  Attorney,  549  Grand 
Avenue.  Kanaaa  Qty,  Miaanui  64106. 
MyksB-FUal. 

Acting  AatuiantAnoemtfCumnJ, 
EnvimnmnU  and  Natural  Kmammt  Dnrnoa. 
IFR  Dec  •3-17M8  FiM  7-27-M;  8t45  am) 
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AntilnMt  DMaion 

NodM  Purauwil  to  ttw  Nationfll 
CooparaihM  RMMrdiMid  PiodMCllon 
Ad  of  IMS;  Sonriconductor  Raaoarch 
Corporation 

Notice  is  hereby  given  that,  on  June 
24. 1093,  pxirsuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  C'the  Act").  Semiconductor 
Research  Corporation  ("SRC")  has  filed 
written  notifications  simultaneously 
wfith  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  Hie 
notifications  were  filed  ftx  tha  piirposa 
of  extending  the  Act's  provisions 
limitii^the  recovery  of  antitrust 
plaintini  to  actual  damagM  under 
specified  drcumstancaa.  Specifically. 
SRC  has  added  BTA  Technology,  Inc.. 
Santa  Clara.  CA:  MEREX  Corporation. 
Tempe.  AZ;  and  Electrical  Engineering 
Software.  Inc..  Santa  Clara.  CA  as 
afiUiate  members.  The  following 
companies  have  been  deleted  from  SRC 
membaiihipt  Brantfbrd  Computer  Haus. 
Ltd;  Exdmer  Laaer  Systems;  Realtime 


Performance:  Scientific  Eariianga;  and 
Un  Instruments. 

No  othw  changaa  have  been  DMda  in 
either  the  membarship  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 
to  file  additional  written  notification 
discloaing  all  changea  in  mambenhip. 

On  January  7, 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  irf 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30. 1985  (52  FR  4281). 

Tha  laat  notification  waa  filed  with 
the  Department  on  March  12, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  3, 1993  (58  FR  26350). 
Josq»hH.WMMr, 

Dinctarof  Operations.  Antitnat  Division. 
(FR  Doc  93-17900  Piled  7-27-93: 8:45  sml 


MARTM  LUTHER  KWa  JR.  FB>ERAL 
HOUOAY  COMUISSION 

Heating 

AQCNCr:  Martin  Luthw  King.  Jr.  Federal 
Holiday  Commission. 
action:  Notice  of  Meeting. 


r:  In  accordance  with  the 
Federal  Advisory  Act.  Public  Law  92- 
463,  as  amaided.  the  Ivlartin  Luther 
King,  Jr.  Federal  Holiday  Commission 
announces  a  forthcoming  meeting  of  the 
Commission. 

Data:  September  16, 1993. 

Time:  1:30  p.m.-3:30  p.ni. 

Location:  U.S.  House  of 
Representativea,  Cannon  House  Office 
Building,  room  311,  Washington,  DC 
The  public  is  invited. 
FOR  HIRTNER  WfOnilATlOW  CONTACT: 

Gerrie  Maccnmon.  Executive  Offiow. 
Washington  Office  (202)  708-1005. 
Dated:  July  15, 1993. 

GoTiel 


I) 


Executive  Officer. 

(FR  Doc  93-17949  Piled  7-27-93;  8:45 1 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[No(toe(93-083n 

NASA  Adwtoory  CowMdl  <NAC)» 

(AAC);  Heating  on  HuRwn  Fodora 

AOENCY:  National  Aeroaautica  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  tha 

Federal  Advisory  Committee  Act  Ptdillc 

Law  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announoea  a  NAC  Aeronautics 

Advisory  Committee  meeting  on  humui 

factors. 

DATES:  August  25, 1993, 8:30  aJB.  to 

4:30  p.m.:  and  Ai^ust  26, 1993, 8  a.m. 

to  4  pan.;  and  Au^ist  27. 1993. 8  ajn. 

to  Noon. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  Langley  Reseurch 

Center,  room  2120,  Building  1268A. 

HImpton.  VA  23681. 

MR  FURTHER  MFORMATION  CONTACT:  Dr. 

J.F.  Creedon,  National  Aeronauticaand 

Space  Administration,  Langley  Reaearch 

Center,  Hampton,  VA  23681, 804/864- 

6033. 

SUPPI.BIENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Hinnan  Factors  National  Plan 

Overview 
— ^Aviation  SafiBty/Automation 
— Human  Factors  Activities  in  Hi^ 

Performance  Aircraft 
—High  Speed  Rotorcraft  Flight  Dedt 

Overview 
^Terminal  Area  Productivity 

Dated:  July  21, 1993. 
Timothy  M.  Sullivan. 
Adnsary  Conunittee  Management  Officer. 
(FR  Doc.  93-17889  FUed  7-27-93;  8:45  am] 
BtLUNQ  COOe  TSIS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commfttea  on  Nudasr 
Wasto;  Notico  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  wiU  hold  its  56th 
meeting  on  Wednesday  and  Thursday, 
August  25-26, 1993,  in  the  Maryland 
Room,  Holiday  Inn,  8120  Wisccmsin 
Avenue,  Bethesda,  MD. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  The  Committee  will  meet  in 
executive  session  to  discuss  a  strategy 
for  implementing  recent  direction  from 
the  Commission  on  the  ACNW  diarter 
and  renewal  of  appointments  for 
members.  Methods  for  ACNW 
operation,  candidates  for  appointmmt 
to  the  Committee,  and  topical  areas  foe 
ACNW  review  will  form  the  central 
focus  (rftfais  meeting. 

B.  Ctnmra'ffee  Activities— The 
Committee  will  discuss  anticipated  and 
proposed  Committee  activities,  fiiture 
meeting  agenda,  and  orpnixational  and 
personnel  matters; 


Federal  Register  /  Vol.  58.  No.  143  /  Wednesday.  July  28.  1993  /  NoUces  40449 


C  Miscellaneous— DiacMU 
miacellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit.  This  meeting  will  be  closed  to 
the  extent  it  discusses  organizational 
and  personnel  matters  that  relate  solely 
to  the  internal  personnel  rules  and 
practices  of  this  advisory  committee,  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(2) 
and  (6). 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
The  office  of  the  ACRS  is  providing  staff 
support  for  the  ACNW.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  this  purpose  may 
be  obtained  by  a  prepaid  telephone  call 
to  the  Executive  Director  of  the  office  of 
the  ACRS.  Dr.  John  T.  Larkins 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  the  personnel  rules 
and  practices  of  this  advisory 
committee,  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C  552b(c)(2)  and  (6). 


Dated:  July  22, 1993. 
John  C  Hoyla, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  93-17983  FUed  7-27-93;  8:45  am] 
MUJNQ  COOe  7SS»-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Form  Rl 
25-41 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI 25- 
41,  Initial  Certification  of  Full-time 
School  Attendance,  is  used  to  determine 
whether  a  child  is  immarried  and  a  full- 
time  student  in  a  recognized  school. 
0PM  must  determine  this  in  order  to 
pay  siirvivor  annuity  to  children  who 
are  age  18  or  older. 

Approximately  1,200  RI  25-41  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
the  form.  The  total  annual  burden  is 
1.800  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
27. 1993. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Operations 
Support  Division,  Retirement  and 
Insurance  Group.  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  3349,  Washington,  DC 
2041S 

and 

Joseph  Lackey,  0PM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW.,  room  3002. 
Washington,  DC  20503 

FOR  INFORMATION  REOARDINQ 
ADMINISTRATIVE  COOROMATION  CONTACT. 
Mary  Beth  Smith-Toomey,  Chief, 
Administrative  Management  Branch, 
(202)  606-0623. 

U.S.  Office  of  Personnel  Management 

PatricU  W.  Uttioiora, 

Acting  Deputy  Director. 

[FR  Doc.  93-17890  Filed  7-27-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Wel— ae  Na  34-32668;  File  No.  SR-MSE- 
9»-11] 

Self-Regulstory  Organizations;  Filing 
end  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
The  Midwest  Stock  Exchange, 
Incorporated  Establishing  a  Policy  to 
Permit  SuperMAX  Executions  for 
Certain  Orders  of  the  Exchange's 
Primary  Odd-Lot  Dealer 

July  22, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s  (b)(1),  notice  is  hereby  given 
that  on  May  5, 1993.  the  Midwest  Stock 
Exchange,  Incorporated  {"MSE")i  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  m  below,  which  have  been 
prepared  by  the  self-regulatory 
organization.  The  MSE  has  requested 
that  the  Commission  grant  accelerated 
approval  of  the  proposed  rule  change. 
TTie  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons,  and  is  simultaneously  granting 
accelerated  approval  of  the  proposed 
rule  change. 

L  Self-regulatory  organizations 
statement  of  the  terms  of  substance  of 
the  proposed  rule  change 

The  MSE  proposes  to  add  a  policy 
regarding  the  availability  of  SuperMAX 
executions  for  certain  orders 
systematically  generated  by  the  Odd-Lot 
Execution  Service  (OLES),  the  primary 
odd-lot  dealer  registered  on  the 
Exchange.  This  policy  is  necessary 
because  the  SuperMAX  system  is 
designed  to  apply  to  retail  agency 
market  orders,  whereas  OLES  orders  are 
for  the  account  of  a  broker-dealer  and 
thus  deemed  to  be  professional  orders. 
However,  due  to  the  size  of  OLES 
passively  driven  system — generated 
orders  (under  200  shares)— and  the 
unique  status  of  those  orders  on  the 
Exchange  floor,  the  Exchange,  with  the 
concurrence  of  the  Exchange's  Floor 
Procedure  Committee,  has  determined 
to  grant  those  OLES  orders  SuperMAX 
treatment 


1 0n  July  8. 1993,  the  Midwast  Stock  Exchange 
foraierly  changed  iti  name  to  the  Chicago  Stock 
Exchange.  For  purposes  of  convenience  and 
consistency,  the  old  name  and  acronym  are  used  io 
this  order. 
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n.  Self-ragulolory  orsMuiatiM's 
■tateiiMnI  of  the  porpoM  td,  tad 
statutory  basis  Cor,  the  pnqrawd  rule 
change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
stateoMnts  cancuniiig  die  purpose  of. 
and  basis  {or.  the  ptopoeed  role  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B)  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-ngulatory  organijotion  's 
statement  of  the  purpose  of.  and 
statutory  basis  for,  the  proposed  ruh 
change 

The  purpose  of  this  rule  filing  is  to 
establish  an  Exchange  policy,  in 
connection  with  the  Exchange's 
compviion  rule  filing  (SR-MSE-93-10) 
je«king  the  instituticm  of  SuperMAX  as 
a  permanent  Exchange  system, 
regarding  the  availabihty  of  SuperMax 
executions  for  certain  computer 
generated  orders  sent  to  MSE  specialists 
by  the  primary  odd-lot  dealer  on  the 
MSE  floor. 

The  Exchange  i»  simultaneously 
•tubmitting  a  rule  proposal  seeking 
pemianent  approval  for  its  SuperMAX 
system,  a  system  which  provides 
automatic  price  improvement  from  the 
consolidated  best  bid  or  offer  for  small 
agency  retail  market  wders  according  to 
certain  pre-defined  criteria.  Because 
SuperMAX  executions  apply  to  retail 
agency  orders,  the  price  improvement 
features  of  SuperMAX  are  arguably 
unavailable  to  orders  generated  by  the 
OLES  system  z  due  to  OLES'  position  as 
an  oddAot  dealer.  However,  because  of 
the  manner  in  which  CU£S  functions  on 
the  floor  of  the  Exchange,  its  unique 
status  on  the  Exchange  floor,  and  the 
passive  nature  of  its  computer  generated 
market  orders,  the  Exchange,  with  the 
concurrence  of  the  Floor  Procedure 
Committee,  determined  that  SuperMAX 
should  be  made  available  to  the 
passively  driven  OLES  system- generated 
market  orders,  provided  the  order  is  fior 
an  issue  which  is  on  Supe^4AX. 


sTb*  CMd-Lot  tncntkm  Strrict  it  Ifce  MSFt 
priiMjy  oiid-kit  dmtm  «pd  is  m  ptwihip  of 
sevwal  KylMngt  \mnkm  iImIwi  Itelil  raoatly.  no 
tradinf  by  OLES  WM  Ktivaly  MMtad.  AU  OLES 
orden  mm*  OMrket  ordw*.  paiihr«ly  drivaD  and 
system -generated  according  to  a  pr»^et«faiiiMd 
parameter.  For  example,  if  OLES  did  not  want  to 
be  long  01  ibort  more  than  200  ibuM.  its  iystam 
would  antonatically  taod  out  m  buy  or  sell  marital 
order  10  the  iaapacti*e  spaciaBat  aa  aoan  at  the 
OLES  "iB«aB*o*y~  kaoae  kais  or  s 
.wilhBBtriiaiilDti 


However,  because  OLES  recaotly 

instituted  an  actively  managed  approach 
to  some  of  its  odd-lot  dealer  activiiy.  the 
SuperMAX  execiition  availability  is 
limited  to  (1)  OLES  passively  driven, 
system-generated  market  orders,  (2)  for 
order  sizes  of  200  shares  or  less,  (3)  for 
issues  which  are  on  SupeiMAX.'  Limit 
orders  and  market  orders,  regardless  of 
size,  sent  to  an  Exchange  specialist  in 
OLES  actively  managed  issues,  as  well 
as  passively  driven,  computer  generated 
market  orders  in  excess  of  200  shares, 
will  not  receive  SuperMAX  treatment, 
and  instead  will  be  handled  aa  any  other 
professional  order. 

The  Exchange  believes  that  allowing 
SuperMAX  treatment  for  the  passively 
driven  OLES  market  orders  described 
above  is  fair  and  reastniable.  OLES  does 
no  anticipatory  trading  in  these 
passively  managed  issues  and  has  no 
control  over  when  maricet  orders  are 
sent  to  an  Exchange  specialist.  The 
passive  OLES  system  responds  to  orders 
received  by  it  from  retail  customers  and 
fills  them  automatically  and  therefore 
acquires  positions  based  entirely  upon 
agency  odd-lot  transactions.  There  is  no 
informational  advantage  available  to 
OLES  or  its  partners  through  the  passive 
system,  and  no  opportunity  to 
selectively  "manage"  any  issues  in  the 
passive  system.* 

(B)  Self-regulatory  organization's 
stotemeat  on  burden  on  competition 

The  MSE  does  not  believe  that  any 

burdens  wUl  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change- 

(C)  Self -regulatory  organization's 
statement  of  comments  on  the  proposed 
rule  change  received  from  members, 
participants  or  others 

The  Floor  Procedure  Committee  has 
approved  the  proposed  rule  change. 

m.  Date  of  afiectiveMas  of  the  prapond 
rule  fhangn  and  timing  far  commissioa 

action 

The  MSE  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  Notice  in  the  Federal 
Register.  The  MSE  believes  it 
appropriate  to  approve  the  proposed 


>  There  are  cunwatly  aboMt  ao  iaouae  which  ova 
acti««iy  mwatad  by  OL£S  ODd  in  ODicaaa  of  3000 
issuaa  which  on  traded  accotding  to  pra-aal 
computer  drivon  parameters. 

«Th«  parameters  which  are  set  fttr  OLES  issuaa 
in  the  system  remain  identical  for  ail  iaauaa.  That 
is,  the  system  will  not  permit  difleraal  piiiiaatai'i 
for  different  issues.  IT  the  system  parametar  calU  for 
a  sell  order  to  be  generated  when  mm  iaaiw  ia  loag 
200  share*,  then  sell  ordera  will  bagOMnlad  km 
tmtry  issue  once  II  raachai  tha  200  share  long 
position. 


rule  change  based  on  the  fad  that  the 
MSE  floor  community  supports  the 
policy  change  and  SuperMAX  has  been 
granted  permanent  approval.^ 

The  Commission  finds  that  the 
proposed  nile  change  establishing  an 
Exchange  policy  which  permits 
SuperMAX  executions  for  certain 
passively  driven  market  orders 
generated  by  the  MSE's  primary  odd-lot 
dealer  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  MSE  and.  in  particular,  the 
requirements  of  Section  6  which  states 
that  a  rule  should  promote  just  and 
equitable  principles  of  trade  and  help  to 
perfect  the  mechanism  of  h'ee  and  open 
market  and  a  national  market  system 
and  foster  competition  among  markets. 
The  proposed  rule  change  will 
accomplish  these  goals  by  adding 
smaller  orders  from  the  MSB's  Odd-Lot 
Execution  System  to  the  category  of 
orders  eligible  for  price  improvement 
under  the  SuperMAX  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  the  notice  of  filing 
thereof  for  the  reasons  mentioned  above 
and  because  the  SuperMAX  system  has 
been  approved  on  a  permanent  basis 
and  this  rule  will  allow  the  MSE  to 
expand  the  range  of  securities  eligible 
for  SuperMAX's  price  improvement 
function. 

rV.  Solidtatioa  of  comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fif^h  Street,  NW,. 
Washington,  DC  20549.  Copies  of  tha 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writtm 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission  and  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  (insert  date  21  days  from  the 
publication  date). 


s  See  Securities  Exchange  Act  Rele 
duly  14, 1993). 


)Na  32831 


UMI 
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It  is  tfaerefare  ordered,  pursuant  to 
section  19(bN2)  of  die  Act,  that  fte 
proposed  rule  change  be  and  hereby  is 
approved. 

For  Om  Gooualasioo.  by  the  Division  of 
Market  Ragulation.  pursuaol  to  dekq^ated 
authority.  17  CFR  a».30-3(a)tl2). 
Margaral  a  McFarlaad. 
Deputy  Secntaiy. 
(FR  Doc  93-18000  Filed  7-27-93;  8:45  am] 
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Self-ReguMory  Organizations; 
lUdwest  SacurHiM  Trust  Company; 
Order  Approving  a  Propoaad  Rule 
Changajialatlng  to  Procaduraa  for 
Procasslng  Partial  Calls  of  Uniquely 
Denominated  Callabia  Securities 

July  22, 19SS. 

On  January  27. 1993.  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  a  propoced  rule  change  (File  No. 
SR-MSTC-S3-1)  widi  the  Securities 
and  Exchange  Gommissian 
("CommissiiHi")  under  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").!  The  pcopoeed  rule  change 
establishes  procedures  for  applying 
MSTC's  existing  automated  ceU  lottery 
system  to  partial  calls  of  uniquely 
denominated  securities.  Hie 
Cominissioa  published  notice  of  this 
proposed  rule  change  in  the  Federal 
Register  on  March  17, 1993.2  No  ptd)lic 
comnants  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Deecriptioo 

The  proposed  rule  change  establishes 
procedures  tot  applying  MSTCs 
existing  automated  call  lottery  system  to 
partial  calls  of  uniquely  denominated 
securities.'  Seciuities  are  considered 


MS  u.SjC  TsafbXt)  (lessi. 

>  Sacuritiet  bchaac*  Ad  KelMH  No.  31982 
(Mvch  11.  ISaS).  Se  FK  I44S5. 

sBoad  iMuan  MaMlutM  call  for  ihsratuin  or 
bonds  prior  to  maturity.  Tha  call  may  be  for  a  full 
redamptioo  (i.a..  ratHra  of  tin  entire  issue)  or  a 
partial  rwlMnfliaa  (iA.  telnni  of  a  portion  oflfaa 
iaaM).  An  iaauar  auki^  a  partial  call  will  run  a 
lottary  of  all  outatandii  cartificalei  to  dsiennine 
which  cafMBcem.  er  poitioBi  tiMreof.it 'Win 
ra^MK.  AAh  Sm  iiauar  aoltfies  MSTC  Oiai  it  ia 
conductiega  yatiii  call  ef  aa  iaaMa  Md  of  Iha 
number  of  cattificataa  MSTC  is  rayiiMd  to  deliver. 
MSTC,  as  the  dapostloiy  for  tbesa  issues,  wilt  ran 
iu  owa  lellaiy  te«lleoMe«M  caHed  oeitJficBlee 
aBMmSaiirtilpiuwtlhdapoeiti  in  the  called 
issue.  MSTC  thee  eiMiediBM  the  ceHedboeAea 
the  day  of  ledanpliae  oa  behalf  of  the  participanu. 

The  Cnmmisaioa  apprt>ved  a  similar  proposal  of 
The  Oepeeaoay  Ttvsi  Ceatpany  rrrrc*!  iniess. 
SecuriUaa  bdMBfe  Act  Keleeae  No.  S073S  (May 

21.  laeai.  srn  uso«  (Kie  Na.  SR-iyrc>s2-«). 


uniquely  denominated  where  the  issuer 
has  authorized  tiie  issuance  and  trading 
of  securities  in  incremantal  amtnmts 
that  are  above  tiie  bese  denomination 
but  that  are  not  integrel  multiples  of  the 
base  denomination.  For  instance,  a  bond 
with  a  base  denominetion  of  $100,000 
mi^t  be  issued  and  traded  in  such 
amounts  es  $100,000,  $105,000. 
$110,000,  end  $125,000.  In  this 
example,  positions  in  the  bonds  need 
not  be  held  in  integral  multiples  of  the 
base  denomination,  $100,000,  as  long  as 
the  positions  are  integral  multiples  of 
$5,000  above  the  $100,000  base. 

Currently,  authorized  denominations 
must  be  multiples  of  the  Inkr 
denomination  to  be  eligible  for  MSTC's 
lottery  services.  For  example,  for  an 
issue  with  a  $100,000  bese 
denomination  to  be  eligible  for  MSTC's 
lottery  service,  authorized 
denominations  would  have  to  be 
$100,000.  $200,000,  $300,000.  and  so 
on.  Issues  with  unique  denominations, 
such  as  $105,000,  would  be  ineligible 
for  MSTC's  lotteiy  system  because  there 
is  a  risk  that  in  a  partial  call  a 
participant  would  be  left  with  a  position 
below  the  base  denomination.  For 
instance,  if  a  participant  had  a  position 
of  $125,000  and  a  partial  call  was 
executed  in  lots  of  $100,000.  the 
participant  would  be  left  with  a  position 
in  an  unauthorized  denomination  (i.e.. 
$25,000).  Such  tmauthorized 
denominations  would  be  virtually 
impossible  to  have  certificated  and 
might  be  undeliverable  and  unsalable. 

MSTC's  procedures  for  processing 
partial  calls  of  imiquely  denominateid 
securities,  which  are  outlined  in  four 
partial  call  scenarios  that  are  attached  as 
Exhibit  A  to  its  rule  filing,  make 
uniquely  denominated  securities < 
eligible  for  MSTCs  lottery  services. 
Under  eech  scenario.  MSTC  first 
rounds'  the  called  quantity  end  all 


MSTC  patterned  their  procedures  after  thos«  of  DTC 
by  (ollawing  the  same  lottaiy  aceiiaiiot  and  makii^ 
the  same  t)-pas  of  aacoritiaa  eligibla.  Memonndum 
from  Kadiy  Slats.  Vice  Pieaideat.  MSTC.  lo  Lany 
Mallinger.  Associate  Coensal.  MSTC  Quae  25.  1993) 
(hereinafter  "Stats  Memo**)  responding  to  questions 
in  leawfifaedui  (torn  Mchard  C  Stiatiar.  Anotnay. 
Divisioa  of  Marital  ReReialioa  ("Diviaion"). 
Commiasiea,  to  Larry  Mailing.  Asaociala  rniinmi 
MSTC  Oitay  17.1993). 

*  Any  MSTC-eligibte  uniquely  denominated. 
callaUe  security  will  be  eligible  far  the  propoaad 
lotteiy  procedures.  The  propoasd  praoaduras  will 
be  used  primarily  for  ■"wniripal  bonds  but  also  may 
be  used  for  corporate  bonds  and  pteteired  stock. 
SUU  Mano.  supra  aola  3. 

» Whan  a  particlpewl's  poaltion  laiwded  wp  to 
this  initial  rounding  phase.  i(  is  done  for  the  sole 
purpose  of  axacutiDg  the  lottery  with  the  result 
being  a  "rounded  callable  poaition."  For  n«ampU 
if  the  base  denominalian  oi  a  called  security  is 
SlOO.OOO  and  a  participant  has  a  position  in  the 
called  security  of  $95,008.  the  SSSJMM  position  will 
be  rounded  up  to  a  founded  calleWe  position  of 


participants'  ptisitions  to  amounts  that 
are  integral  multiples  of  the  issue's  base 
denomination  for  the  purpose  of 
running  the  first  lottery.*  The 
denomination  for  the  first  lottery  always 
will  be  the  base  denomination  of  the 
called  issue.  The  first  lottery  then  is  run 
and  results  in  one  of  four  scenarios. 

Scenario  $1 

If  after  the  first  lottery  no  participant's 
remaining  imcalled  position  is  less  than 
the  issue's  base  denomination  and  no 
participant's  original  even  position  has 
been  converted  into  a  imique  amount 
(i.e..  participants'  positions  do  not  need 
to  be  adjusted),  then  the  call  allocation 
is  completed  aflar  the  first  loUeiy. 

Scenario  M2 

If  after  the  first  lottery  is  run  any 
participant's  remaining  uncalled 
position  is  less  than  the  base 
denomination  but  not  equal  to  zero, 
MSTC  will  adjust  each  such  position  as 
follows: 

(a)  If  a  pa/ticipaot's  remaining 
uncalled  position  is  less  than  50%  of 
the  issue's  base  denomination  or  is 
negative.  MSTC  will  call  the  entire 
position; 

(b)  If  a  participant's  remaining 
imcalled  position  is  equal  to  or  groeter 
than  50%  of  the  issue's  base 
denomination  and  if  the  original 
position  held  was  greater  than  the 
issue's  base  denomination,  MSTC  will 
restore  the  original  posititm  up  to  the 
issue's  base  denomination: 

(c)  If  a  participant's  remaining 
uncalled  position  is  equal  to  or  greater 
than  50%  of  the  issue's  base 
denomination  and  if  the  original 
position  held  was  less  than  the  issue's 
base  denomination,  MSTC  will  not 
adjust  the  remaining  uncalled  position 
because  it  already  equals  the 
participant's  original  position:' 


S100.000.  but  the  total  amount  of  thai  pwticip«it's 
postbon  that  auy  be  called  thaanih  the  loMry  wiU 
be  UaMted  to  SSSiWO  (i.*..  the  prtir||inal'i  actual 
positton). 

•  If  bodi  the  qiMntily  of  called  aacMrities  Md  die 
total  of  all  participanu'  original  poaitians  are  eean 
amounts  (i.e..  amounts  thai  are  intagial  moilinlM  of 
the  base  denominalian).  MSTC  will  ran  Ibe  lollary 
using  its  normal  call  lottery  procaduraa. 

If  the  lelai  of  aM  paiticipenU' mended  poaitions 
is  less  than  or  equal  to  Ihe  ronnded  celiad  qnanttiy. 
all  participants'  roundad  poeitions  will  be  oalled.  O. 
after  Ihe  initiai  rounding,  however,  the  total  of  aU 
participanu'  pnmlions  in  the  patieliy  called  iaene 
is  graetar  than  the  roended  celled  quMMy.  MSTC 
will  run  Ihe  lottary  nndar  Ihe  new  prooeduiea. 

'This  adiusimant  taevw  Ihe  perticipent  with  en 
unauthoriaad  denominetion  (i.e..  below  the 
minimum  beaa  danominalion  or  not  an  httsBii 
muhipla  of  the  base  danoarination).  This  aitnatian 
is  one  of  the  few  tinms  neder  the  new  procedoraa 
where  a  participant  is  left  with  an  un      ' 
denomination. 
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(d)  Adjust  for  any  overall  called 
amount  to  be  allocated  or  unwound.* 

After  MSTC  makee  the  neceasary 
adluatments  to  paitidpants'  podtiaaa.  it 
neU  the  adjuatments  of  atepa  (a),  (b). 
and  (d).  A  sum  of  laro  indicatea  that  the 
adjustmaDts  ofEMt  eadi  other,  and  the 
call  allocation  is  completed. 

Scenario  93 

If  after  the  first  lottery  is  run  any 
participant's  remaining  uncalled 
poaition  is  less  than  the  baae 
danominatiaa  and  not  equal  to  aero. 
MSTC  vrill  ad)ust  each  such  position  as 
described  in  Scenario  #2.  If  the  sum  of 
the  adfustments  is  a  positive  number, 
meaning  that  the  entire  called  quantity 
haa  not  yet  bean  allocated  to 
participants'  poaiticms,  MSTC  will  run 
additional  lotteries  to  complete  the 
call.* 

ScBnario§4  \ 

If  aftar  the  first  lottery  is  run  the  net 
of  the  ad}ustmenU  to  partidpanU' 
poaitioos  is  a  negative  numoar, 
indicating  that  an  amount  greater  than 
the  caUeo  quantiW  has  been  allocated. 
MSTC  will  nm  additional  lotteries  to 
unwind  the  excess  amount  allocated.** 

DLDiacaaaion 

The  Ck>mmission  believea  the 
propoeed  rule  chanfle  is  consistent  with 
the  Act  and  eapedally  with  section 
17A(bM3)(F)  of  the  AcLii  Section 
17A(bM3)(F)  requires,  among  other 
things,  that  the  rules  of  a  clearing 
agency  be  deaigned  to  remove 
impediments  to  and  perfsct  the 
medianism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

Aa  diacuned  above,  the  Commission 
previously  approved  similar  lottery 
procedures  proposed  by  DTC  By 
bringing  its  lottery  procedures  in  line 


■TUi  adintlaMat  to  mcmmty  only  wim  th* 
iBOuat  alM  i*  Bol  M  intagnl  of  th*  biM 
ilMwInrtm  Um^  onut  b*  foviMM  up  or  down 
bifon  lb*  flnt  loltMy  is  raa).  Par  inaunc*.  if  tb* 
toiri  MMMBt  ciUmI  is  S82S4I00  MSTC  will  round 
Iba  smount  to  b«  allocalMl  to  9800,000  bafora  dM 
lomiy  to  ran.  AAv  tfaa  SSOOMO  U  aUocatwl  by 
lottary.  lbs  sdditiaMl  S2S.000  srast  ba  sUocMmL 
Tkk  nmibar  U  than  nadad  with  Iha  adjuslBMnU 
)  in  snbpnncnphs  (a)  sod  (Ij  to  dariva  an 


with  those  already  uaed  by  DTC. 
MSTC's  proposal  helps  to  promote 
uniformity  in  the  processing  of 
securities  and  thereby  lemovea  an 
impediment  to  and  helps  perfect  the 
mechanism  of  a  natimal  securities 
clearance  and  settlement  system. 

In  addition,  by  including  uniquely 
denominated  securities  in  its  lottery 
service.  MSTC  is  promoting  maricat 
liquidity  in  that,  for  the  most  part." 
participants  will  no  longer  be  left  with 
podtions  of  imauthorizeid 
dmominationa  after  a  partial  calL 
Positions  in  imauthorixed 
denominations  are  generally  unsalable 
and  undeliverable. 

m.  Coodaaion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  propoaed 
rule  change  is  consistent  with  the  Act. 
in  particular  with  section  17A  of  the 
Act,  and  with  the  rulea  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-93-1)  be.  and  hereby  is, 
approved. 

For  the  Commitsion  by  th«  Division  of 
Market  RaguUtion,  pursuant  to  delagatnd 
authority.  •« 

Maifaral  H.  McFaria^ 
Deputy  Secnlary. 
(FR  Doc  93-18001  Filed  7-27-03;  8:45  am] 


•Tka  inucadinas  to  ba  oaad  in  naming  thaaa 
additiaaal  loltirias  ara  dalailad  in  MSTCs  nila 
aUng.  Hasirally.  iIm  ptocaduias  «a  tntandad  to 
dmw  lanHining  saMMBts  of  tha  ciUad  issua  froon 
aiigibia  parttdpants*  accounts  wkila  minimising  the 
naad  to  adfual  unnaoasaarily  partdpants'  positions. 
Mlba  purpoaa  of  Ika  proondniw  for  Scanario  M, 
as  dalailad  in  MSTC's  rate  filing,  to  to  unwind  tha 
Icallad  without  uwvMting 
'  nncaltod  poaitians  hito  uniqua 
I  or  driviog  panidpanto'  uncaUad 
positiows  balow  tba  issua't  minimum ' 


PW.  No.  IC-196S4;  t12-n4tl 

BmmIo  McQIocidIn  Capitiri  Corp.  •!  at.; 
Application 

July  21, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPlXANTt:  Bando  McGlocklin  Capital 
Corporation  ("Parent");  Bando 
McGlocklin  Small  Business  Investment 
Corporation  ("Subsidiary"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  sections  8(b),  12(d). 
17(a),  18(a),  18(c),  30(a),  30(b)  and  30(d) 
and  rules  8b-16,  30a-l.  30bl-l  and 
30d-l  thereimder. 

StNMARV  OP  APPUCATION:  ApplicanU 
seek  to  amend  a  conditional  order  to 
permit  Parent  to  issue  one  daaa  of 


UMI 


"  19  VS.C.  TSq-KbxsXP)  (loaa). 


•*  As  discussad  abova,  Ifaara  ara  a  Umitod  nombar 
of  instsncas  whan  cartain  partdpanto  may  ba  laft 
with  unauthorisad  denominations. 

»1S  U.S.C  78a(bK2)  (1986). 
i«  17  CFR  200.3O-3(aNl2)  (1002). 


senior  security  which  is  a  stodc  and  to 
correct  a  dtation.  The  existing 
conditional  order  permitted  Parent  to 
eatablish  and  operate  Subaidiary  as  a 
wholly-owned  subsidiary  under  the 
terms  of  a  reorganization  in  which 
Parent  transferred  cartain  assets, 
induding  its  small  business  investment 
company  license,  to  Subsidiary  in 
exchange  for  all  of  the  common  stock  of 
Subsidiary  and  the  assumption  Iw 
Subsidiary  of  certain  liabilities  of 
Parent. 

PUNQ  DATE:  The  application  was  filed 
on  April  14, 1993  and  amended  on  May 
28. 1993.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 

HEAmNO  OR  NOTIFICATION  OP  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tiie  SUBC's 
Secretary  and  serving  applicants  vrith  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  sovice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  writing  to  the  SECa 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants.  13555  Bishops  Court. 
Brookfield.  Wisconsin  53005. 
POR  FURTHER  INFORMATION  CONTACT: 
Maura  A.  Murphy.  Senior  Attorney,  at 
(202)  272-7779.  or  Barry  D.  Miller. 
Senior  Spedal  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 
appixants  representations 

1.  Parent  was  incorporated  under  the 
laws  of  ^e  State  of  Wisconsin  in 
February.  1980.  Parent  is  a  diversified 
dosed-end  registered  investment 
company  that  was,  imtil  March  26, 
1993,  licensed  to  operate  as  a  small 
business  investment  company  ("SBIO 
under  the  Small  Business  Investment 
Ad  of  1958.  As  an  SBIC,  Parent 
provided  long-term,  primarily  variable 
rate,  secured  loans  to  finance  the 
growth,  expansion,  and  modernization 
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of  small  busiiMMB*.  As  of  Daosabar  31, 
1992,  Pnnt  iMd  total  aiaate  of 
$95,762334,  and  bad  3^31,576  shttw 
of  cowaon  liock  ovtitanding. 
Subsidiaiy  -««g  incorpantad  under  tha 
laws  of  tha  Stata  of  Wiacomin  on  funa 
6, 1991  at  tfaa  dijactiaa  of  Paraot  and, 
aKoapt  foroiguiiEational  mattars.  did 
not  comaenoe  operatioM  until  March 
26. 1993. 

2.  On  Nowmber  10, 1992,  the 
Commission  issued  a  conditional  order 
to  Parent  and  Subsidiary  granting 
exemptions  from  sections  B(b),  12(d), 
in«).  18(c).  30(a).  30(b).  and  30(d)  of  the 
Act  and  Rules  eb-16.  3De-l.  30b-l,  and 
30d-l  llnreunder  to  permit  them  to 
create  a  holding  company  structure  with 
Subsitfiaiy  being  a  'wmoUy-owned 
subsidimy  of  Parent.  Investment 
Company  Act  Release  Nos.  19030  (Oct. 
IS.  1992)  (notice)  and  19092  (Nov.  10, 
1992)  (order)  (the  "1992  Order'O. 
Applicants  seek  to  amend  two 
CQoditiQns  of  the  1992  Order. 

3.  On  March  26. 1993,  Parent 
trans&nsd  its  SBIC  license  to 
Subsidiaiy  pursuant  to  a  plan  of 
reorganization  (the  "Reoiganization") 
under  section  351  of  the  Intsmal 
Revenua  Coda  (tha  "Coda")  under 
whifdl  (a)  virtually  all  of  the  assets  of 
Buent  were  tran^isirad  to  Subsidiaiy; 
(b)  viitually  all  of  the  liabilities  of 
Parent  %vara  assumed  by  Subsidifi^:  (c) 
all  of  tha  issued  and  outstanding  shares 
of  Sobaidiary's  ooramon  stock  were 
isnied  to  Parent;  and  (d)  Parent  became 
a  holding  company  owning  Subsidiary 
as  its  nrhoUy-ownsd  Subsidiary.  Prior  to 
the  Reoipidaation.  Parent  aj^lied  for 
and  laceiredai^voval  from  the  Small 
Business  AdmimblrBtiaB  (tlie  "SBA")  to 
transiv  its  SBIC  ticanse  to  Subsidiary. 
Ptteaft  also  otitaiBad  the  consent  of  its 
institutiaDal  lendars  to  the  assumption 
by  Subsidiaiy  of  Parent's  Uabilitias  to 
them,  and  tba  approval  of  its 
sfaaraholders  far  the  Raargani2Btion. 

4.  Sabsidiafy  ragistared  as  an 
invBsUasut  company  nnder  the  Act  by 
fiHng  a  Notificatian  ef  Registration  on 
Form  N-8A  and  a  Ragistratioa 

State  weal  on  Font  H-5  under  the  Act 
on  February  22. 1003. 

5.  Parent  and  SiAisi<&aiy  have 
identical  investment  objectives  and 
fundamental  investment  policies.  All  (rf 
the  directors  of  Sidwidiaiy  also  are 
directors  of  Parent.  Parmt  and 
Subsidiaiy  are  both  regulated 
investment  companies  under 
Stibchaplar  M  of  die  Code.  Since  the 
Reorganixetkm.  Subsidiary  has 
continued  the  business  conducted  by 
Parent  before  the  Reorganization.  Parent 
may  offsr  financial  senrioes  related  to 
the  services  offered  by  Subsidiary 
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through  landing  company  or  loan 
servicing  suhsidiatias. 

6.  ^noB  tha  Raoiganization.  Parent's 
activities  have  been  limitAH  to  holding 
the  stock  of  Subsidiaiy.  Parent  also 
intends  to  make  long-term,  primarily 
variable  rate,  secured  loans  to  small 
business  concams.  Thasa  loans  will  not 
qualify  as  permitted  investments  by  an 
SBIC  Loans  originated  by  Parent  may  be 
pursuant  to  the  SBA's  504  Program,  i 
Section  504  of  the  Small  Business 
Investment  Act  authorizes  the  SBA  to 
guarantee  debentures,  issued  by 
qualified  state  or  local  development 
companies,  the  proceeds  of  which  are 
used  to  finance  loans  to  small  business 
concerns  in  an  amount  not  to  exceed 
50%  of  the  cost  of  the  projects  with 
respect  to  which  the  loans  are  made. 
The  objective  of  the  504  Program  is  to 
acfateva  community  economic 
development  through  job  creation  and 
retention  by  providhig  long-term  fixed 
asset  financing  to  small  business 
concerns.  Such  small  business  concerns 
must  demonstrate  that  the  project  to  be 
financed  will  have  a  significant 
economic  impact  on  the  community  in 
which  it  is  located.  Loans  originated 
pursuant  to  the  SBA's  504  Program 
typicalhr  involve  fixed  asset  financing 
in  which  10%  of  the  total  funds  for  the 
project  are  provided  by  the  small 
business,  40%  by  the  SBA  in  the  form 
of  debentures  guaranteed  by  the  U.S. 
Treasury,  tfid  50%  by  a  third  party 
private  financier.  Parent  would  provide 
the  private  financing  and  have  a  first 
hen  on  the  project  The  SBA  would 
have  a  second  hen  on  the  project 

In  all  other  lespecto  the  loans  will  be 
substantially  similar  to  the  loans  made 
by  Parent  before  the  Reorganization  and 
Subsidiary  after  the  Reoi;^nization  (i.e., 
the  loans  would  be  secured  loans  to 
small  business  concerns). 

7.  Parent  also  may  make  loans  under 
the  SBA's  7(a)  Program.^  Section  7ta)  of 
the  Small  Business  Act  authorizes 
qualified  lenders  to  make  loans  to  small 
business  concerns  that  are  guaranteed 
by  the  SBA  to  the  extent  of  75%  to  85% 
of  the  loan,  depending  upon  the 
circumstances.  SBICs  are  not  permitted 
to  partidpate  in  the  SBA's  7(a)  Program. 
Qualified  lenders  must  be  siibject  to 
continuing  supervision  and  examination 
by  a  stete  or  fttleral  regulatory  authority. 
Parent  is  not  currently  subject  to  such 
continuing  supervision  and  examloatlon 
but  has  applieid  to  the  Office  of  the 


I  Tha  SBA's  504  Progtam  is  authorized  by  sactton 
504  of  the  Small  Businau  Invastmoat  Act  (IS  U.S.C 
6S74. 

X  Ika  7t«)  Fragnn  ia  aaOoricad  by  aacttoa  7(a) 
of  the  Small  Business  Act  (15  U.S.C.  636(a)). 
Regulatioiu  Impleneoting  the  7(a)  Program  are 
locatad  in  13  CFR  pt  120. 


Commissioner  of  Banking  of  the  Stete  of 
Wisconsin  to  be  so  supervised.  The 
objective  of  the  7(a)  Program  is  to 
provide  fonds  to  small  business 
concams  (i)  to  finanoe  construction.  ■ 
conversion,  or  «iiq|>AfiyiiMij  (i[)  to 
purchase  equipment,  tarilitj^ 
machineiy,  supplies  or  mAiorjali;;  and 
(iii)  to  obtain  working  capiteL  Loans 
made  by  Parent  pursuant  to  the  7(a) 
Program  would  be  substantially  «imiV>r 
to  the  loans  made  by  Parent  beian  the 
Reorganization  and  Subsidiary  after  die 
Reoiganization  (i.e.,  the  loans  would  be 
secured  loans  to  soiall  business 
concerns). 

8.  Parent  also  may  make  loans  that  are 
not  pursuant  to  an  SBA  program.  Such 
loans  will  be  st^astantialiy  similar  to  the 
loans  made  by  Parent  before  the 
Reorganization  and  by  Si^isidiary  alter 
the  Reoiganization  (j.e.,  the  loans  would 
be  secured  loans  to  small  business 
concerns). 

9.  Subject  to  receipt  of  the  requested 
amended  order.  Parent's  lending 
activities  may  be  financed  by  U) 
proceeds  from  offerings  of  shares  of  one 
class  of  senior  security  which  is  a  stock 
to  the  extent  pennitted  under  section  IS 
of  the  Act;  (ii)  borrowings  that 
constitute  a  single  class  of  smior 
security  representing  indebtedness  to 
the  extent  permitted  under  section  18  of 
the  Act;  and  (iii)  the  proceeds  from 
offerings  of  shares  of  its  common  stock 
following  the  Reorganization.  Parent 
retained  only  nominal  assets  following 
the  Reorganization. 

10.  Parent  may  from  time  to  time 
make  additional  investmente  in 
Subsidiary  either  as  contributions  to 
capital,  purchases  of  additional  stock, 
or.  subject  to  the  prior  approval  of  tha 
SBA,  loans.  Parent  and  Subsidiarv  also 
may,  si^ject  to  the  prior  approval  of  the 
SBA.  from  time  to  time  purchase  all  or 
a  portion  of  portfoUo  investments  held 
by  the  other  to  enhance  the  liquidity  of 
the  selling  company  or  for  other 
reasons.  None  of  these  transactions 
would  be  pursuant  to  an  express  or 
impUed  agreement  with  any  third  party. 
As  such,  these  transactions  would  not 
result  from  the  functional  equivalent  of 
a  guarantee  by  Parent  to  maintain  a 
specified  net  worth  for  Subsidiary. 

11.  As  indicated  in  the  preceding 
paragraph,  any  loans  made  by  Parent  to 
Subsidiaiy  require  the  prior  approval  of 
the  SBA.  as  do  any  purchases  or  sales 
of  portfolio  securities  between  Parent 
and  Subsidiary.  As  a  result  of  the 
Reorganization,  Subsidiary  has 
outstanding  debt  securities  that  are 
guaranteed  by  the  SBA,  but  Parent  does 
not  Thvtt.  while  loans  and  portfolio 
securities  transactions  between  Psrant 
and  Subsidiary  would  have  no  advarsa 
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economic  effect  on  Parent's 
shai^olden,  they  could  have  an 
advene  economic  effect  on  the  SBA. 
"SelMeeling"  transactions  that  are 
detrimental  to  the  SBA  are  prohibited 
by  13  CFR  107.903(a).  However.  13  CFR 
107.903(g)  provides  that  an  SBIC  that  is 
registered  under  the  Act  and  that  has 
been  granted  an  exemption  by  the  SEC 
with  regard  to  a  self-dealing  transaction 
is  exempted  from  this  prohibition. 
Arguably,  13  CFR  107.903(g)  would 
have  applied  to  loans  or  portfolio 
securities  transactions  between  Parent 
and  Subsidiary  because  the  Commission 
granted  the  1992  Order.  Consequently, 
applicants  agreed,  as  a  condition  to  the 
1992  Order,  that  the  SBA  must  approve 
each  such  transaction  between  Parent 
and  Subsidiary. 

1 2.  Parent  intends  to  file  with  the 
Commission  on  behalf  of  itself  and 
Subsidiary  annual  reports  and 
amendments  to  its  registration  statement 
on  a  consolidated  basis  only  in  lieu  of 
and  in  satisfection  of  the  separate  filing 
and  reporting  obligations  en  Parent  and 
Subsioiary. 

13.  Borrowings  by  Subsidiary  will 
include  debentures  issued  to,  or 
guaranteed  by.  the  SBA  ("SBA 
Debentures").  In  the  Reorganization. 
Subsidiary  assumed  the  obligations  of 
Parent  with  respect  to  any  of  Parent's 
then  outstanding  SBA  Debentures. 
Certain  of  Parent's  SBA  D^Mntures 
were  issued  on  or  before  April  7, 1986 
and  are  held  by  the  Federal  Financing 
Bank,  an  instrumentality  of  the  United 
States  under  the  general  supervision  of 
the  Secretary  of  the  Treasury.  Other 
SBA  Debentures  of  Parent  were  issued 
after  April  7, 1986  and  are  held  by  a 
pool,  which  is  treated  as  a  grantor  trust 
for  tax  purposes,  biitially,  any  SBA 
Debentures  issued  by  Subsidiary  will  be 
held  by  such  a  pool.  However,  the  SBA 
has  the  authority  to  bold  SBA 
Debentures  rather  than  guarantee  SBA 
Debentures  held  by  others. 

14.  Parent  will  not  guarantee  any 
borrowings  of  Subsidiary;  nor  will 
Parent  enter  into  any  express  or  implied 
agreement  that  is  the  functional 
equivalent  of  such  a  guarantee, 
including  any  agreement  that  will 
ensure  that  Subsidiary  has  a  tangible  net 
worth  of  a  specified  amount. 

15.  Applicants  seek  to  amend 
conditicm  5  of  the  1992  Order  to  permit 
Parent  to  issue  one  class  of  senior 
security  which  is  a  stock.  In  addition, 
applicants  seek  to  correct  a  citation  in 
condition  6  of  the  1992  Order. 

AppUcanta'  Legal  Analyib 

1.  Applicants  believe  that,  subsequent 
to  the  Reorganization.  p\irchases  by 
Parent  of  Subsidiary's  common  stock. 


and  loans  or  advances  from  Paroit  to 
Subsidiary,  would  be  considered 
acquisitions  or  issuances  of  securities 
prohibited  by  section  12(d). 
Accordingly,  applicants  requested  an 
exemption  from  section  12(d)  to  the 
extent  necessary  to  permit  (i)  future 
acquisitions  by  Parent  of  any  common 
stock  issued  by  Subsidiary  and  (ii)  the 
acquisition  from  time  to  time  by  Parent 
of  securities  of  Subsidiary  representing 
indebtedness,  if  the  prior  approval  of 
the  SBA  is  obtained.  The  exemption  was 
granted  in  the  1992  Order,  and 
applicants  request  no  additional  relief 
from  section  12(d). 

2.  Parent  and  Subsidiary  are  affiliated 
persons,  as  defined  in  section  2(a)(3)  of 
the  Act,  of  one  another.  The 
Reorganization  might  be  deemed  to 
violate  section  17(a)  of  the  Act  because 
it  involves  the  sale  of  seouities  or  other 
property  by  Parent  to  Subsidiary. 
Applicants  believe  that,  following  the 
Reorganization,  additional  investments 
in  Subsidiary  by  Parent  in  the  form  of 
stock  piut:hases,  capital  contributions, 
or  loans  do  not  violate  section  17(a) 
because  the  seller  (Subsidiary)  would  be 
the  issuer  of  any  securities  issued  and 
is  controlled  by  the  purchaser  (Parent). 
However,  purchases  and  sales  of 
portfolio  securities  between  applicants 
would  appear  to  be  violations  of 
sections  17(a)(1)  and  17(a)(2). 
Accordingly,  appbcants  requested  an 
exemption  from  section  17(a)  to  the 
extent  necessary  to  permit  (i)  the 
Reorganization  and  (ii)  purchases  and 
sales  of  portfolio  securities  between 
applicants,  if  the  prior  approval  of  the 
SBA  is  obtained.  The  exemption  was 
granted  in  the  1992  Order,  and 
applicants  request  no  additional  relief 
from  section  17(a). 

3.  Parent  and  Subsidiary  are  subject  to 
the  asset  coverage  requirements  of 
section  18(a).  However,  section  18(k) 
provides  SBICs  an  exemption,  which 
applies  to  Subsidiary,  from  sections 
18(a)(1)  (A)  and  (B).  Parent  nevertheless 
will  comply  with  the  asset  coverage 
requirements  of  section  18(a)  on  a 
consolidated  basis,  and  thus  will  treat  as 
its  own  all  assets  of  Parent  and 
Subsidiary  (with  the  value  of  Parent's 
investment  in  Subsidiary  eliminated) 
and  all  liabilities  of  Subsidiary  (with 
intercompany  receivables  and  liabilities 
eliminatmi).  As  a  result.  Parent  would 
be  in  violation  of  the  asset  coverage 
provisions  of  section  18(a)  absent  an 
order  of  the  Commission.  Similarly, 
Parent  would  be  in  violation  of  section 
18(c)  as  Subsidiary  has  more  than  one 
class  of  senior  security  representing 


indebtedness  outstanding.* 
Accordingly,  applicants  requested  an 
exemption  from  the  provisions  of 
section  18(a)  to  the  extent  necessary  to 
treat  borrowings  by  Subsidiary  as 
"liabilities  and  indebtedness  not 
represented  by  senior  securities"  within 
the  meaning  of  section  18(h)  in  applying 
the  asset  coverage  requirements  of 
section  18(a)  to  Parent  and  Subsidiary 
on  a  consolidated  basis.  Parent  also 
requested  an  exemption  from  the 
provisions  of  section  18(c)  because,  on 
a  consolidated  basis,  it  would  be 
deemed  to  have  more  than  one  class  of 
senior  security  representing 
indebtedness  because  of  the  inclusion  of 
indebtedness  of  Subsidiary.  The 
exemptions  were  granted  in  the  1992 
Order,  and  applicants  request  no 
additional  relief  from  section  18. 
4.  Section  18(c)  also  prohibits  a 
registered  closed-end  investment 
company  from  issuing  or  selling  more 
than  one  class  of  senior  security  which 
is  a  stock.  Subsidiary  has  not  issued  or 
sold  any  class  of  senior  security  which 
is  a  stock.  Parent  may  not  issue  any 
senior  security  which  is  a  stock, 
however,  because  condition  5  of  the 
1992  Order  prohibits  each  of  Parent  and 
Subsidiary  from  issuing  any  senior 
security  except  certain  senior  securities 
representing  indebtedness.  Section  6(c) 
of  the  Act  permits  the  Commission  to 
modify  conditions  to  orders  previously 
granted.  Accordingly,  Parent  requests  a 
modification  to  condition  5  of  the  1992 
Order  to  permit  Parent  to  issue  one  class 
of  senior  security  which  is  a  stock. 

S.  Absent  a  Commission  order,  each  of 
Parent  and  Subsidiary  would  be 
required  to  file  annual  amendments  to 
their  registration  statements  and 
transmit  to  shareholders  annual  and 
semi-annual  reports,  and  each  of  Parent 
and  Subsidiary  would  be  required  to  file 
semi-annual  reports  on  Form  N-SAR 
pursuant  to  sections  8(b).  30(a),  30(b). 
and  30(d).  and  rules  8b-16,  30bl-l,  and 
30d-l.  Such  separate  filings  and  reports 
would  be  burdensome  to  Parent  and 
imlikely  to  provide  a  convenient  source 
of  information  to  investors. 
Accordingly,  applicants  requested  an 
exemption  from  the  foregoing 
provisions  (i)  to  permit  Parent  to  file  on 
behalf  of  itself  and  Subsidiary 
amendments  to  its  registration  statement 
containing  information  with  respect  to, 
and  financial  statements  of.  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
(ii)  to  file  on  behalf  of  itself  and 
Subsidiary  semi-annual  reports  on  Form 
N-SAR,  containing  information  with 
respect  to  Parent  and  Subsidiary  on  a 


•  Subsidiary  qualifies  for  tha  axemption  from 
saction  18(c)  contained  in  rules  18c-l  and  lBo-2. 
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consolidated  basis  only,  and  (iii)  to 
permit  Parent  to  transmit  to  its 
shareholders  semi*annually  reports 
containing  the  financial  information  and 
statements  as  required  for  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
except  as  otherwise  provided  in 
condition  6  (set  forth  below).  The 
exemptions  were  granted  in  the  1992 
Order,  and  applicants  request  no 
additional  relief  from  these  provisions. 
However,  applicants  request  a 
modification  to  condition  6  of  the  1992 
Order  to  correct  a  citation. 

Applicants'  Legal  Conclusions 

1.  The  holding  company  structure  is 
intended  to  permit  Parent  to  engage  in 
an  expanded  scope  of  operations 
beyond  that  which  was  available  to  it  as 
an  SBIC  Parent  and  Subsidiary  are 
investment  companies  and  each  will 
thus  be  engaged  in  operations  subject  to 
the  provisions  of  the  Act.  Because 
Parent  and  Subsidiary  have  the  same 
fundamental  investment  policies  and 
Parent  will  at  all  times  own  and  hold 
beneficially  and  of  record  all  of  the 
outstanding  capital  stock  of  Subsidiary, 
applicants  believe  that  the 
Risorganization  did  not  result  in . 
overreaching  or  in  any  person  receiving 
an  advantage  to  the  detriment  of  any 
other  party.  Moreover,  because 
Subsidiary  is  a  wholly-owned 
subsidiary  of  Parent,  applicants  believe 
that  any  activity  carried  on  by 
Subsidiary  will  in  all  material  respects 
have  the  same  economic  effect  and 
substance  vis-a-vis  Parent's 
shareholders  as  if  done  directly  by 
Parent.  The  foregoing  exemptions  will 
have  no  material  adverse  financial  or 
economic  impact  on  Parent's  public 
shareholdera  because  Subsidiary  will  be 
a  wholly-owned  Subsidiary  of  Parent. 

2.  Subsidiary  is  a  wholly-owned 
subsidiary  of  Parent,  and  Parent  has 
represented  that  it  will  exercise  its 
rights  as  a  shareholder  of  Subsidiary 
only  as  directed  by  Parent's 
shareholders.  Thus,  the  relationship  of 
Parent's  shareholders  to  the  SBIC 
activities  to  be  carried  out  by  Subsidiary 
will  be  no  different  than  if  such 
activities  were  carried  out  by  Parent. 
Accordingly,  the  objectives  of  section  12 
will  not  be  compromised  and  the  public 
interest  will  not  be  harmed  by  future 
acquisitions  by  Parent  of  securities 
issued  by  Subsidiary  or  the  acquisition 
from  time  to  time  by  Parent  of  evidences 
of  indebtedness  issued  by  Subsidiary. 

3.  Subsidiary  is  a  wholly-owned 
Subsidiary  of  Parent  and  no  officers  or 
directors  of  Subsidiary  or  Parent  or  any 
controlling  person  of  Parent  had  any 
financial  interest  (other  than  as 
shareholders  of  Parent]  in  the 


Reorganization  or  will  have  any 
financial  interest  (other  than  as 
shareholders  of  Parent)  in  purchases 
and  sales  of  portfolio  seciuities  between 
Parent  and  Subsidiary.  Thus,  with 
respect  to  the  exemption  from  section 
17(a),  there  can  be  no  overreaching  on 
the  part  of  any  persons  and  no  harm  to 
the  public  interest  will  occiir  in  those 
transactions. 

4.  With  respect  to  the  exemptions 
fiom  sections  18(a)  and  18(c).  the  effect 
of  applying  the  asset  coverage  and 
single  class  of  indebtedness  limitations 
to  Parent  and  Subsidiary,  on  a 
consolidated  basis,  could  be  to  restrict 
Subsidiary's  ability  to  obtain  the  kind  of 
financing  that  was  available  to  Parent. 
Accordingly,  the  exemptions  from 
section  18  will  cause  no  harm  to  the 
public  interest. 

5.  With  respect  to  the  exemptions 
from  sections  8(b),  30(a),  30(b),  and 
30(d),  and  rules  8b-16, 30a-l,  30bl-l 
and  30d-l,  single  filings  by  Parent 
provide  the  Commission  and  the 
investing  public  with  adequate 
information  concerning  Parent  and 
Subsidiary  in  a  more  meaningful  form 
than  separate  filings  by  Parent  and 
Subsidiary,  and  are  consistent  with  the 
filings  made  by  other  public  companies. 
Accordingly,  these  exemptions  will 
cause  no  harm  to  the  public  interest. 

6.  The  requested  modification  to 
condition  5  of  the  1992  Order  would 
permit  Parent  to  have  a  capital  structure 
which  would  be  permissible  under  the 
Act  but  for  the  1992  Order.  The  effect 
of  the  modification  would  be  to  permit 
Parent  to  issue  a  class  of  senior  security 
requiring  200%  rather  than  300%  asset 
coverage.  Because  Subsidiary  would  not 
be  permitted  to  issue  a  class  of  senior 
security  which  is  a  stock,  Parent  and 
Subsidiary,  on  a  consolidated  basis, 
would  never  have  issued  and 
outstanding  more  than  one  class  of 
senior  security  which  is  a  stock.  In 
addition,  because  Parent  will  not  be 
permitted  to  guarantee  any  borrowings 
of  Subsidiary  or  enter  into  any  express 
or  implied  agreement  that  is  the 
functional  equivalent  of  such  a 
guarantee,  including  an  agreement  that 
will  ensure  that  Subsidiary  has  a 
tangible  net  worth  of  a  specified 
amount.  Parent's  capital  structure 
would  consist  of  only  one  class  of 
common  stock,  one  class  of  senior 
security  which  is  a  stock,  and  one  class 
of  senior  security  representing 
indebtedness.  Section  18(c)  expressly 
permits  such  a  capital  structure. 
Accordingly,  applicants  believe  that  no 
harm  to  the  public  interest  will  occur  if 
condition  S  is  modified  as  requested. 

7.  The  requested  modification  to 
condition  6  will  correct  a  citation  to 


regulation  S-X.  The  correct  ciution 
should  be  to  rule  6-03(c)  rather  than 
rule  &-03(e),  and  the  correction  will 
cause  condition  6  to  contain  the  citation 
originally  intended  to  be  included 
therein.  Accordingly,  applicants  believe 
that  no  harm  to  the  public  interest  will 
occxir  if  condition  6  is  modified  as 
requested. 

ApplicanU'  Conditions 

Applicants  represent  to  the 
Commission  that,  as  a  condition  to  the 
granting  of  the  exemptive  relief  sought 
by  this  application,  they  will  comply 
with  the  following: 

1.  Parent  will  at  all  times  own  and 
hold  beneficially  and  of  record  all  of  the 
outstanding  capital  stock  of  Subsidiary. 

2.  Subsidiary  will  have  the  ||me 
fundamental  investment  policies  as 
Parent,  as  set  forth  in  Parent's 
registration  statement;  Subsidiary  will 
not  engage  in  any  of  the  activities 
described  in  section  13(a)  of  the  Act, 
except  in  each  case  as  authorized  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  Parent. 

3.  No  person  shall  serve  or  act  as 
investment  adviser  to  Subsidiary  under 
circumstances  subject  to  Section  15  of 
the  Act,  unless  the  directors  and 
shareholders  of  Parent  shall  have  taken 
the  action  with  respect  thereto  also 
required  to  be  taken  by  the  directors  and 
shareholders  of  Subsidiary. 

4.  No  person  shall  serve  as  a  director 
of  Subsidiary  who  shall  not  have  been 
elected  as  a  director  of  Parent  at  its  most 
recent  annual  meeting,  as  contemplated 
by  section  16(a)  of  the  Act  and  subject 
to  the  provisions  thereof  relating  to  the 
filling  of  vacancies.  Notwithstanding  the 
foregoing,  the  board  of  directors  of 
Subsidiary  will  be  elected  by  Parent  as 
the  sole  shareholder  of  Subsidiary. 

5.  Parent  will  not  itself  issue  or  sell 
any  senior  security  representing 
indebtedness  if  immediately  thereafter 
Parent  will  have  outstanding  more  tlxan 
one  class  of  senior  security  representing 
indebtedness,  and  Parent  will  not  issue 
or  sell  any  senior  security  which  is  a 
stock  if  immediately  thereafter  Parent 
will  have  outstanding  more  than  one 
class  of  senior  security  which  is  a  stock, 
as  provided  under  section  18(c)  of  the 
Act.  Parent  shall  not  guarantee  any  of 
Subsidiary's  borrowings;  nor  shall 
Parent  enter  into  any  express  or  impUed 
agreement  that  is  the  functional 
equivalent  of  such  a  guarantee, 
including  any  agreement  that  will 
ensure  that  Subsidiary  has  a  tangible  net 
worth  of  a  specified  amount.  Parent  will 
not  cause  or  permit  Subsidiary  to  issue 
or  sell  any  senior  security  of  which 
Subsidiary  is  the  issuer  except  as 
hereinafter  set  forth:  Subsidiary  may 
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iMiie  uid  sell  to  banks, 
compaiies  and  othar  fiaandal 
institutioBS  its  secured  or  uasecsied 
jwoanissory  Botss  or  othsr  evidsBcaa  ef 
indebtadnaas  in  considaratian  of  any 
kian.  or  any  axtansion  or  lanewal 
tharaof  saada  by  privata  amngement. 
and  SubskKarr  may  iaaua  debt 
securities  beld  or  guaranteed  by  the 
SBA,  provided  the  following  conditions 
are  met:  (1)  Such  notes  or  evidences  of 
indebtedness  are  not  intended  to  be 
publicly  distributed;  (ii)  such  notes  or 
evidences  of  indebtedness  are  not 
convertible  into,  exchangeeble  for.  or 
accompanied  by  any  options  to  aaydra, 
any  ecniity  seauity;  and  (ill) 
immediately  after  the  issusnce  or  sale  of 
any  sudb  notes  or  eviduxns  of 
ind^edkiess  by  Subsidiary,  or  the 
issxiance  or  sale  of  any  class  of  senior 
security  by  Parent,  Parent  and 
Subaidiary  on  a  consolidated  basis,  and 
Parent  individually,  shall  have  the  asset 
coverage  lequiied  oy  section  18(aK 
except  that,  in  determining  whether 
Parent  and  Subsidiary,  on  a 
consolidated  basis,  have  the  asset 
coverage  reauired  by  section  18(a).  any 
borrowings  by  Subaidiary.  for  purposes 
of  the  deuoition  of  "ssset  coverage"  in 
section  18(h).  sUall  be  treated  as 
indebtednaaa  not  lepreseitfed  by  senior 
securitiea. 

6.  Parent  will  file  with  the 
ConuBiasion  pursiiant  to  rule  8b-16 
amandments  to  its  registration  statement 
pursuant  to  section  8(b)  of  the  Act  on 
bdialf  of  itself  and  Subsidiary 
containing  information  with  respect  to. 
and  BmwHmI  statements  of.  Parent  uid 
Subaidiary  on  a  consolidated  bans  only, 
such  amendments  to  be  in  heu  of  and 
in  ssti^action  of  the  separate  filing 
obligationa  of  Parent  and  Subsidisry 
pursuant  to  rule  8b-16.  Parent  wrill  file 
with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)  of  the  Act  and 
rulee  30a-l  and  30bl-l  thereunder 
semi-annual  reports  on  Form  N-SAR,  or 
sppropriaie  successor  form,  on  briialf  of 
itself  and  Subsidiary  containing 
infonnation  with  respect  to  Parent  and 
Subsidiary  on  a  consolidated  basis  only, 
such  oonsohdated  semi*annual  reports 
to  be  in  heu  of  and  in  satisfoction  of  the 
separate  filing  obligations  of  Parent  and 
Subsidiary  pursuant  to  sections  30(a) 
and  30(b)  and  rules  30a-l  snd  30bl-l. 
Parent  will  in  response  to  the 
sppropriate  item  of  Form  N-SAR  or 
appropriate  successor  form  indicate  that 
the  report  is  being  filed  on  behalf  of 
Subsidiary  and  the  '*811"  niunber  of 
Subaidiwy.  Parent  will  transmit  to  its 
shareholders  sesd-ennnaUy  pursuant  to 
section  30(d)  of  the  Act  and  rule  30d- 
1  thereunder  reports  containing  the 


financial  faafannation  and  statamesta 
prescribed  and  required  by  such  sectioB 
and  rule  far  Parent  md  Subaidiary  on  a 
eoneobdated  basis  only,  which  reports 
shall  bo  in  Ueu  of  snd  in  sati^action  of 
the  sopsrate  reporting  obKgations  of 
Parent  and  Subsidiary  pursuant  to 
section  30(d)  and  rule  30d-l:  provided, 
however,  tliat  if  10%  or  more  of  Parent's 
total  assets  on  a  consolidated  beau  are 
invested  in  assets  other  than  securities 
issYMd  by  Subsidiary,  then,  in  addition 
to  the  consolidated  financial  statements 
of  Parent  and  Subsidiary,  there  shall  be 
included  in  such  reports  separate 
financial  statements  of  Subsidiary. 
Notwithstanding  anything  in  this 
condition.  Parent  shall  not  be  relieved 
of  any  of  its  reporting  obligations, 
including,  but  not  limited  to.  any 
consolidating  statement  setting  forth  the 
individual  statement  of  Subsimary 
required  by  Rule  6-03(c)  of  Regulaticm 
S-X.  The  selection  of  any  independent 
public  accountant  who  signs  a 
consolidated  financial  statemmt  filed 
by  Parent  and  Subsidiary  with  the 
Commission  shall  be  ratified  in 
accordance  %vith  section  32(a)(2)  of  the 
Act  by  a  majority  of  the  outstanding 
verting  securities  (as  defined  in  section 
2(a)(42)  of  the  Act)  of  Parent 

7.  Parent  will  acquire  securities  of 
Subsidiary  representing  indebtedness 
only  if.  in  each  case,  the  prior  approval 
of  the  SBA  has  been  obtained.  Parsot 
and  Subsidiary  will  purchaae  and  sell 
portfotio  securities  betwem  themselves 
only  if.  in  each  case,  the  prior  approval 
of  the  SBA  baa  been  obtained. 

For  the  SEC,  by  die  DiTision  of  Invmtment 
ManagsmsBt,  under  delagitad  autfaocity. 

MarRVSt  H.  McTariand. 

Deputy  Secretary. 

(FR  Doc  93-17997  Filed  7-28-93;  8:45  am] 

BajJNO  COOe  M1S-S1-M 

Pfiveeknent  CoanpaRy  Acs  nali  No.  ivSao? 

•ii-«88e] 

Cantannial  Connacticut  Tax  Exampt 
Trust;  Notice  of  AppUcatlon 

July  21. 1993. 

AGENCY:  Securitiea  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  TAct'l. 

APPUCANT:  Centennial  Connecticut  Tax 
Exempt  Trust 

RELEVANT  ACT  SECTIOn:  Section  8(f). 
ttlMMAWY  OF  AmJCATiON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FMJNQ  DATE:  Hie  application  was  filed 
on  July  14. 1993. 


HEARMO  OR  NOTIFICATION  OF  NEARMft  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SECs 
Secretary  and  serving  applicant  vriA  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
August  15. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  laMryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  fat  the 
request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  SecTBtary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicant.  3410  South  Galena  Street 
Denver,  Colorado  80231. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamea  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Divnion  of  Investment  Management 
Office  of  Investment  Compeny 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fse  ftom  the  SECs 
Public  Refarence  Branch. 

AppUcant'a  Rapresentationa 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  December  29, 1989,  spplicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act,  and 
a  registration  statement  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933.  The  registration  statmnent 
became  effective  on  Jime  1, 1990.  and 
applicant  commenced  its  initial  public 
offering  on  June  12. 1990. 

2.  On  October  13, 1992.  applicant's 
board  of  trustees  approved  a  plan  of 
reorganization  under  which  all  of  the 
assets  of  ^pllcant  would  be  exchanged 
for  shares  of  Centennial  Tax  Exempt 
Trust  ("CTET").  a  registered  (^Mn-end 
management  investment  company,  and 
the  CTET  shares  would  be  distrilHitad  to 
applicant's  shareholders.  Applicant's 
trustees  determined  that  the 
reorganization  would  be  in  the  best 
interests  of  the  shareholders  of  the 
applicant  and  that  no  shareholder's 
interest  would  be  diluted  as  a 
consequence  of  the  reorganization. 

3.  A  prospectus  and  proxy  statement 
relating  to  the  reorganization  vm  filed 
with  the  SEC  on  November  13. 1992  and 
declared  effective  on  December  9, 1992. 
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The  reorganization  was  approved  by 
applicant's  shareholders  at  a  meeting 
held  on  January  28, 1993,  adjourned  to 
February  1. 1993  for  failure  to  reach  a 
quorum. 

4.  On  February  19. 1993.  the 
reorganization  was  consummated. 
Applicant  transfaired  its  net  assets, 
aggregating  $1,325,193.01  to  CTET  in 
exchange  for  1,326.816.68  shares  of 
CTET.  The  exchange  was  made  at  net 
asset  value,  with  necessary  valuation  of 
assets  and  shares  made  as  of  the  close 
of  business  on  February  18. 1993.  The 
shares  received  in  exchange  for 
applicant's  assets  were  distributed  to 
applicant's  shareholders. 

5.  The  cost  of  printing  the  proxies  and 
proxy  statements  associated  with  the 
reorganization  was  paid  by  applicant. 
The  cost  of  mailing  the  proxies  and 
proxy  statements,  and  the  cost  of 
obtaining  a  tax  opinion  were  borne 
jointly  by  application  and  CTET.  Any 
documents  such  as  existing 
prospectuses  or  annual  reports  that  were 
included  in  that  mailing  were  an 
expense  of  the  fund  issuing  the 
docimient.  Any  other  out-of-pocket 
expenses,  including  legal,  accounting, 
and  transfer  agent  expenses,  were  borne 
by  applicant  and  CTET.  respectively. 
Reorganization  expenses  incurred  by  the 
applicant  totaled  $1,512,  which  were 
assumed  by  Centennial  Asset 
Management  Corporation. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
ofitsafEairs. 

For  the  SEC.  by  the  Division  of 
Investment  Management,  under 
delegated  authority. 
Margaral  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  b3-17996  Filed  7-27-93;  8:45  am] 


MiMQ  cooe  mo-oi-M 


[ReL  Na  19590;  SII-TlOe] 

atiiant  Acquisition  Fund,  LP.; 
Application  for  O«r«gistration 

July  22, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("Act"). 


APPLICANT:  Citizens  Acquisition  Fund. 
LP. 

RELEVANT  ACT  SECTION:  Section  8(f). 


SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nUNO  DATE:  The  application  was  filed 
on  June  14, 1993,  and  amended  on  July 
12. 1993. 

HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  iMrsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
August  16. 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  5909  Harvest  Hill,  Suite 
1078,  Dallas,  Texas  75230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Texas  partnership,  is 
a  non-diversified  closed-end 
management  investment  company. 
Applicant  registered  under  the  Act  by 
fiung  a  notification  of  registration  on 
Form  N-8A  on  August  17. 1992. 
Applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1993  on 
Form  N-2  on  May  17. 1993. 

2.  By  letter  dated  May  28. 1993, 
applicant  requested  that  the 
Commission  withdraw  its  registration 
statement  under  the  Securities  Act  of 
1933.  Applicant's  registration  statement 
never  became  effective  and,  pursuant  to 
applicant's  request,  was  declared 
withdrawn  on  June  8, 1993.  Applicant 
has  never  made  a  public  offering  of  its 
securities. 

3.  All  of  applicant's  outstanding 
securities  are  held  by  its  general  partner, 
Citizens  Capital  Corp.  All  outstanding 
shares  of  Qtizens  Capital  Corp.  are 
owned  by  one  individual. 


Accordingly,  applicant  believes  that  it 
is  eligible  to  deregister  on  the  basis  of 
section  3(c)(1)  of  the  Act.  Section  3(c)(1) 
provides  that  an  issuer  is  not  an 
"investment  company"  for  purposes  of 
the  Act  if  its  outstanding  securities 
(other  than  short-terra  paper)  are 
beneficially  owned  by  not  more  than 
100  persons  and  it  is  not  making  and 
does  not  presently  propose  to  make  a 
public  offering  of  its  securities. 

4.  Applicant  has  no  liabilities,  and  no 
assets  other  than  the  initial  contribution 
made  by  Citizens  Capital  Corp. 
AppUcant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

5.  Applicant  may  hereafter  engage  in 
investment  related  activities.  Unless 
applicant  again  registers  under  the  Act, 
however,  it  will  conduct  its  business  so 
as  to  be  exempt  fixim  registration  as  an 
investment  company  pursuant  to 
section  3(c)(1)  or  some  other  provision 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

[FR  Doc.  93-17999  Filed  7-27-93;  8:45  am] 

■LUNO  COOC  MIO-ei-M 


Pnvestment  Company  Act  ReL  No.  19587; 
811-7430] 

The  Marcette  Fund,  Inc.;  Notice  of 
Application 

July  21. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPLICANT:  The  Marcette  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  May  13, 1993,  and 
amended  on  July  12. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordera  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requeiU  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notffied  of  a 
bearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
AOORESSES:  Seaetaiy,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  2G549. 
Applicant.  18  English  Turn  Drive,  New 
Orleans.  LA  70131. 
FOR  FURTHER  MFOMIATMN  contact: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027.  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-^18 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPHJBICNrARY  MFORMATKM:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  olMained  for  a  fse  from  the  SEC's 
Public  RefEffence  Branch. 

AppKcaat's  KepresentatioBe 

1.  Applicant  is  an  open-end.  non- 
diversified  management  investment 
company  oiganiwd  under  the  laws  of 
the  State  of  Louisiana.  On  January  12. 
1993.  applicant  registered  as  an 
investment  company  under  the  Act 

2.  On  January  12, 1993,  applicant 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  Tlie  registration  statement  has 
never  become  effective.  The  registration 
statement  was  withdrawn  on  July  21, 
1993.  Applicant  did  not  make  a  pubUc 
offering  of  its  shares. 

3.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  not  commenced,  and 
does  not  intend  to  commence, 
operations.  Applicant  is  not  now 
engaged  and  does  not  propose  to  engage 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

For  ths  SEC  by  the  Dtviskm  of  Investment 
Management,  under  delegated  authority. 
Mergarat  H.  McFarland. 
Deputy  Stcntazy. 
[FR  Doc.  93-17994  Filed  7-27-93;  8:45  ami 


IRaL  New  10-19686: 811-96391 

Nuveen  IncooM  Fund;  NoUc*  ol 
Application 

July  n.  1993.  I 

AGENCY:  Securities  and  Elxdiange 
Commission  ("SEC'). 
ACnON:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 


APKICANT:  Nuveen  Income  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APMICATKM:  Applicant 

seeks  an  order  declaring  that  it  haa 
ceased  to  be  an  investment  company. 
FNJNQ  DATE:  The  application  was  filed 
on  April  15. 1993,  and  amended  on  June 
7, 1993  and  July  16. 1993. 
HEARMO  OR  NOIVICATION  OF  HEARMO:  An 
order  granting  the  applicatitui  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  !^EC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16. 1993.  and  should  be 
accompanied  by  proof  of  service  oa 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant,  333  West  Wacker  Drive, 
Chicago,  Illinois  60606. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPfUEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fix)m  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepreaentatioBa 

1.  Applicant  is  a  unit  investment  trust 
which  offered  shares  in  six  series.  Each 
of  the  series  is  a  separately  organized 
trust  Greeted  imder  the  laws  of 
Massachusetts.  On  June  8. 1976, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  (8)(a)  of 
the  Act,  and  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1993.  Tlie 
registration  statement  was  declared 
effective  and  the  initial  public  offisring 
of  sheraa  of  Series  1  commenced  on  July 
28, 1976.  Applicant  filed  a  second 
registration  statement  on  October  6, 
1976.  The  second  registration  statement 
was  declared  effective  and  the  initial 
public  offering  of  shares  of  Series  2 
commenced  on  December  9. 1976. 
Applicant  filed  a  third  registration 
statement  on  December  29, 1976.  The 
third  registration  statement  waa 


declared  effective  and  the  initial  public 
offering  of  shares  of  Series  3 
commenced  on  May  24, 1977.  Applicant 
filed  a  fourth  registration  statement  on 
June  8, 1977.  The  fourth  registration 
statement  was  declared  effective  and  the 
initial  public  offering  of  shares  of  Series 
4  commenced  on  August  11. 1977. 
AppUcant  filed  a  fifth  registration 
statement  on  August  25, 1977.  The  fifth 
registration  statement  was  declared 
effactive  and  the  initial  public  offering 
of  shares  of  Series  5  commenced  on 
Novonber  9. 1977.  Applicant  filed  a 
sixth  registration  statement  on 
November  17. 1977.  The  registration 
statement  was  declared  effective  and  the 
initial  public  offering  of  shares  of  Series 
6  commenced  on  April  18. 1978. 

2.  Applicant's  trust  indenture 
provides  that  '.vhen  the  value  of  the  trust 
funds  is  reduced  to  less  than  40%  of  the 
aggregate  principal  amount  of  bonds 
initially  deposited  in  the  trust,  the 
trustee,  at  the  direction  of  applicant,  is 
to  terminate  and  liquidate  the  trust 
hind.  As  of  November  26, 1991,  the 
value  of  each  trust  fund  had  been 
reduced  to  below  40%  of  its  original 
aggregate  principal  amovuit  and 
applicant's  board  of  directors 
recommended  dissolution  of  applicant. 

3.  Applicant's  remaining  bonds  were 
sold  in  market  transactions  prior  to  their 
maturity  date.  No  brokerage 
commissions  were  paid  in  connection 
with  such  sales.  On  November  26, 1991, 
United  States  Trust  Company  of  new 
York  (the  "Trustee")  sent  a  notice  of 
terminati(ui  toall  unitholders  stating 
that  the  applicant  would  be  terminated 
on  December  10, 1991  and  setting  forth 
procedures  to  enable  each  unitholder  to 
receive  his  or  her  pro  rata  share  of  the 
liquidating  distribution.  Beginning  on 
December  10, 1991,  applicant 
distributed  the  following  amounts  pro 
rata  to  those  shareholdera  who 
confirmed  their  ownership  interest: 
Series  1.  $2,991,799  ($64.45  per  unit): 
Series  2.  $2,797,230  ($62.96  per  unit): 
Series  3,  $2,986,051  ($84.73  per  unit); 
Series  4,  $2,448,708  ($79.07  per  unit): 
Series  5,  $2,449,  294  ($74.43  per  unit); 
and  Series  6.  $3,341,718  ($98.01  per 
unit).  On  October  23. 1992.  the  Trustee 
sent  a  second  notice  of  termination  to 
all  unitholders  who  had  not  confirmed 
their  ownership  interest  in  applicant 
and  received  a  liquidating  distribution. 

4.  The  following  table  lists  the 
numbw  of  unitholders  who  had  not 
claimed  their  liquidating  distribution  aa 
of  the  date  of  the  application,  and  the 
cash  held  for  distribution  to  sudi 
unitholdere: 


UMI 
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$123,240 
97,917 
69,533 
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37.780 
33.603 

The  cash  retained  for  distribution  to 
these  remaining  unitholders  is  being 
held  by  the  Triistee  in  a  separate  non- 
interest  bearing  account  for  each  series. 
The  Trustee  currently  is  utilizing  a 
niunber  of  services  which  provide 
current  addresses  and  phone  numbers 
for  individual  or  corporate  investors, 
and  will  promptly  use  such  current 
information  to  attempt  to  locate 
remaining  unitholders. 

5.  If  the  remaining  unitholders  do  not 
claim  their  interest  by  December  10, 
1994,  the  Trustee,  as  a  holder  of 
abandoned  property,  will  make  a  report 
to  the  treasurer  of  the  Commonwealth  of 
Massachusetts  and  deliw  all 
abandcmed  property  to  the  Treasurer  of 
the  Ckimmcmwealth  of  Massachusetts. 
The  Treasurer  will  then  publish  a  notice 
at  least  once  a  week  for  two  consecutive 
weeks  in  a  newspaper  of  general 
drcuiation  in  each  county  in  which  any 
remaining  unitholder  had  a  last  known 
address.  Any  person  claiming  an 
interest  in  property  surrendered  to  the 
Treasurer  may  file  a  claim  to  retrieve 
such  property.  If  the  property  remains 
unclaimed  longer  than  one  year  after  the 
delivery  of  sud^  property  to  the 
Treasurer,  the  Treasurer  may  proceed  to 
liquidate  the  abandoned  propoty. 

6.  Expenses  incurred  in  connection 
with  the  liquidation  of  applicant  consist 
primarily  of  administrative,  legal, 
accounting,  reproduction,  mailing,  and 
telephone  expenses.  Anticipated 
expenses  to  locate  remaining 
unitholders  will  consist  of  stationery 
and  postage  \ised  for  follow-up  letters. 
All  liquidation  expenses,  including 
amounts  resKved  for  anticipated 
remaining  expenses,  were  deducted 
from  the  assets  of  each  series  of 
applicant.  Total  liquidation  expenses, 
including  estimated  remaining  costs, 
retained  from  Trust  assets  are 
summarized  as  follows:  Series  1, 
$1,010.03;  Series  2.  $1,098.20;  Series  3, 
$637.07;  Series  4,  $542.86;  Series  5, 
$681.86;  and  Series  6,  $562.10. 

7.  Applicant  has  no  debts  or 
liabilities.  AppUcant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  othm  tiian  those 


necessary  for  the  winding  up  of  its 
alTairs. 

For  the  SBC,  by  the  Diviskm  of  Invattmrat 
Management,  under  delagated  authority. 
Maa^urat  H.  McFarland. 
Deputy  Secretary. 

IFR  Doa  93-17995  Filed  7-27-93;  6:45  am] 
MUMQ  cooc  wie-at-M 


Pnveetmant  Company  Act  ReL  No.  19566; 
611-4713] 

Oppenhelmef  Blue  Chip  Fund; 
Application 

|uly  21. 1993. 

Afi£NCY:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

applicant:  Oppenheimer  Blue  Chip 
Fund. 

RELEVANT  ACT  6ECT10N:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  July  14. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW,  Washington.  DC  20549. 
Applicant.  3410  South  Galena  Street, 
Denver,  Colorado  80231. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicant's  Repreaentatioiis 

1.  Applicant  is  a  diversified  open-end 
managiiNnent  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  June  20, 1986,  applicant  filed 
a  notification  of  registration  pursuant  to 
section  8(a)  of  the  Act.  and  a  registration 
statement  pursuant  to  section  ^)  of  the 
Act  and  the  Sectuities  Act  of  1933.  The 
registration  statement  became  effective 
on  September  10, 1986,  and  applicant 
commenced  its  initial  pubUc  offering  on 
September  11. 1986. 

2.  On  August  25. 1992.  applicant's 
board  of  trustees  approved  a  plan  of 
reorganization  under  which  all  of  the 
assets  of  applicant  would  be  exchanged 
for  shares  of  Oppenheimer  Value  Stock 
Fund  ("Value  Stock"),  a  registered 
open-end  management  investment 
company,  and  the  Value  Stock  shares 
would  be  distributed  to  apphcant's 
shareholders.  A  prospectus  and  proxy 
statement  relating  to  the  reorganization 
was  filed  with  the  SEC  on  November  13. 
1092  and  declared  effective  on 
December  9. 1992.  The  reorganization 
was  approved  by  applicant's 
shareholders  at  a  meeting  held  on 
January  28, 1993. 

3.  Applicant.  Value  Stock,  and 
Massachusetts  Life  Insurance  Company 
received  an  order  under  section  17(b)  of 
the  Act  granting  an  exemption  fiom  the 
provisions  of  section  17(a)  to  permit 
Value  Stock  to  acquire  substantially  all 
of  the  assets  of  applicant  in  exchange  for 
shares  of  Value  Stock.i 

4.  On  March  26. 1993.  the 
reorganization  was  consummated. 
Applicant  transferred  its  net  assets, 
aggregating  $20,149,958.82.  to  Value 
Stock  in  exchange  for  1,356.899.108 
shares  of  Value  Stock.  The  exchange 
was  made  at  new  asset  value,  with 
necessary  valuation  of  assets  and  shares 
made  as  of  the  close  of  business  on 
March  25. 1993.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholders. 

5.  The  cost  of  printing  the  proxies  and 
proxy  statements  assoicated  with  the 
reorganization  was  paid  by  applicant 
The  cost  of  mailing  the  proxies  and 


>  Investment  Company  Act  ReletM  No*.  10296 
(Feb.  25, 1993)  (notice)  and  19344  (Mar.  3. 1993) 
(order).  The  Division  of  Investment  ManagaaMal 
DOtM  that  rule  1 7»-S  under  the  Act  grant*  an 
axanption  from  section  17(a)  for  raor|aniialioaa 
among  registered  investment  companiat  that  ara 
affiliated  persons  solely  by  reason  of  having  a 
oommon  investmeol  adviser,  common  director*. 
and/or  common  offlcers,  provided  that  certain 
condition*  set  forth  in  the  rule  are  satisfied.  Tha 
reorganization  could  not  be  carried  out  under  ml* 
17a-8,  however,  because  applicant  and  Value  Slock 
were  affiliated  persons  of  one  another  by  virtue  of 
the  fact  that  the  parent  of  their  coaunon  invaataMnt 
adviaar  al«o  owned  oKire  than  S%  of  lb* 
ontatanding  share*  of  Value  StodL 
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proxy  statements,  and  the  cost  of 
obtaining  a  tax  opinion  were  bonie 
Jointly  hy  applicant  and  Value  Stock. 
Any  documents  such  as  existing 
prospectuses  or  annual  reports  that  were 
included  in  that  mailing  were  an 
expense  of  the  fund  issuing  the 
document  Any  (rther  out-of-pocket 
expenses,  including  legal,  accounting, 
and  transfer  agent  expenses,  were  borae 
by  applicant  and  Value  Stock, 
respectively.  All  such  reorganization 
expenses  were  accrued  l^  applicant 
prior  to  the  closing  date  of  the 
reorganization.  Reorganization  expenses 
paid  by  applicant  totaled  $14,022. 

6.  As  of  the  date  of  the  aoplication. 
applicant  had  no  shareholaers,  assets,  or 
liwilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
thm  those  necessary  for  the  winding  up 
ofitsafCairs. 

For  the  SEC  by  the  Division  of  Investmeiit 
Management,  under  delegated  authority. 
Margarel  H.  McFariand, 
Deputy  Secretary.  \ 

[FR  Doc  93-17998  Filed  7-27^-93;  8:45  am] 
B&UNO  oooe  Mte-et-H 


SMALL  BUSINESS  ADMINISTRATION 


LoenAree«26621 


UMI 


Minole;  AmendnMnt  «1;  Declaration  of 
DIaaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  effective  July  17. 1993 
to  include  the  counties  of  Alexander. 
Jackscm.  Randolph,  and  Union  in  the 
State  of  Illinois  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
7, 1993  and  continiiing. 

In  addition,  applications  for  economic 
injury  loans  &x>m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
locaticm:  Franklin,  Johnson.  Perry, 
Pulaski,  and  Williamson  in  the  State  of 
Illinois,  and  Mississippi  County  iu 
Missouri. 

Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  previously  declared  or 
are  covwed  under  a  separate  declaration 
for  the  same  occurrence. 

The  economic  injury  nimiben  are    ' 
793200  for  Illinois  and  793300  for 
Missouri. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 


September  9. 1993  and  for  economic 
injury  the  deadline  is  April  11. 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20, 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-17986  Filed  7-27-93: 8:45  am] 

eauNQ  coot  loas-oi-M 


The  ntunber  assigned  to  this  disaster 
for  phjrsical  damage  is  266706  and  for 
economic  injury  the  number  is  793400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  20, 1993. 
Barnard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-17987  Filed  7-27-93;  8:45  am] 


Paeiarstlono«Disaslar  Loan  Aree  #2687]        [Dedarstion  of  Disaster  Loan  Aree  i266«| 


Nebraaka;  Declaration  of  Diaaatar  Loan 
Area 

As  a  resiilt  of  the  President's  major 
disaster  declaration  on  July  19. 1993. 1 
find  the  counties  of  Buffalo.  Cass. 
Lancaster,  Sarpy,  Seward,  and 
Washington  in  the  State  of  Nebraska 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  on  Juine  23. 1993  and 
continidng.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  17, 

1993.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  19. 

1994,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard.  Suite  102,  Fort  Worth,  Texas 
76155,  or  other  locally  announced 
locations.  In  addition,  applications  for 
economic  injury  loans  from  small 
businesses  located  in  the  following 
contiguous  coimties  may  be  filed  until 
the  specified  date  at  the  above  location: 
Adams.  Burt.  Butler,  Custer,  Dawson. 
Dodge.  Douglas,  Fillmore,  Gage.  Hall. 
Howard,  Johnson,  Kearney,  Otoe. 
Phelps.  Polk,  Saline,  Saunders, 
Sherman,  and  Yoric  in  Nebraska. 

Any  contiguous  counties  not  listed 
herein  are  covered  imder  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  avail- 
able elsewhere 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 

Others  (including  non-profit 
organizations)    with    credit 

available  elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  ... 


Percent 

8.000 
4.000 
8.000 

4.000 

7.625 

4.000 


South  Dakota;  Declaration  of  DIsaatar 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  19, 1993, 1 
find  that  the  Counties  of  Bon  Homme. 
Brookings.  Clay,  Davison,  Hanson. 
Hutchison.  Kingsbury,  Lake,  Lincoln. 
McCook.  Miner,  Minhehaha,  Moody, 
Sanborn,  Turner,  Union,  and  Yankton  in 
the  State  of  South  Dakota  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  tornadoes,  and 
flooding  which  occurred  May  6, 1993 
and  continuing.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  September  20. 

1993,  and  for  loans  for  economic  injury 
imtil  the  close  of  business  on  April  19. 

1994,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795, 
Sacramento.  CA  95853-4795.  or  other 
locally  annoimced  locations.  In 
addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Aurora. 
Beadle.  Charles  Mix.  Clark.  Deuel. 
Douglas,  Hamlin,  and  Jerauld  in  South 
Dakota:  and  (3edar,  Dakota,  Dixon,  and 
Knox  in  Nebraska. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 8.000 

Homeowners  without  oredit 
available  elsewhere • 4.000 

Businesses  with  credit  avail- 
able elsewhere 8.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 4.000 

Others  (including  non-profit 
organizations)    with    credit 

available  elsewhere 7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  266806.  For 
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econamic  injury  the  numban  ars 
793800  for  South  Dakota,  and  703400 
for  Nebraska. 

(Catalog  of  Padval  DamMtic  Aaaistanoa 
Program  Noc  59002  and  59008). 

Dated:  )uly  20. 1993. 
Beniard  KnUk, 

Assistant  Adminutratotfor  Disaster 
Assistance. 

IFR  Doa  93-17988  Filed  7-27-«3: 8:45  am] 


DEPARTMENT  OF  STATE 

OffiM  Of  Um  Ugiri  AdviMT 

[Public  Notioe  1837] 

ClatfM  for  Proparty  Located  In  Albania 

Albania  baa  enacted  two  laws 
concerning  return  of  expropriated  or 
confiscated  properties  in  Albania.  This 
notice  provides  short,  general 
descriptions  of  those  la«irs  and  tells 
potential  claimants  whom  to  contact  for 
furthn  information.  As  explained 
below,  these  laws  set  deadlines  of 
November  15. 1993,  and  May  IS.  1994. 
for  certain  actions  in  Albania  with 
respect  to  claimed  property. 

Claims  concerning  (^cultural 
properties.  The  Law  on  CkMnpensation 
in  Value  to  Former  Owners  of 
Agricultural  Land,  Law  No.  7699, 
entered  into  force  on  May  15. 1993.  This 
law  recognizes  the  ri^t  of  former 
owners  to  ownership  of  agricultural 
land  for  purposes  of  compensation.  The 
law  covers  natural  and  )i^dical  persons 
who  owned  land  at  the  time  of  the 
issuance  of  the  Law  on  Agrarian  Reform 
(Law  108.  August  29. 1945)  or  the  legal 
heirs  of  such  persons.  Agricultural  land 
refers  to  all  land  in  Albania  designated 
as  agricultural  land,  including  olive 
groves,  orchards,  vineyards  and  lands 
which  were  regarded  as  agricultural  in 
1945.  Under  Law  No.  7699,  former 
owners  or  heirs  who  received 
agricultural  land  under  Law  No.  7501  of 
July  19. 1091  may  receive  compensation 
in  value  for  the  difference  between  the 
area  of  agricultural  land  they  originally 
owned  and  the  area  returned  to  them. 

Owners  or  heirs  who  did  not  receive 
agricultural  land  under  Law  No.  7501 
may  be  compensated  as  provided  in  the 
following  formula.  Full  compensation  is 
available  for  up  to  IS  hectares 
(approximately  37  acres).  For  areas  of 
more  than  IS  hectares,  compensation  is 
determined  on  the  basis  of  tne  following 
formula:  From  15  hectares  to  100 
hectares,  compensation  for  each  hectare 
above  the  initial  15  shall  be  at  the  rate 
of  0.1  hectare.  For  areas  between  100 
and  1.100  hectares,  compensation  for 


each  hectare  in  excess  of  100  shall  be  at 
the  rate  of  0.02  hectare.  For  land  areas 
greater  than  1,100  hectares,  no 
additional  compensation  will  be 
available.  The  maximum  amoimt  of 
compensation  may  not  exceed  the 
equivalent  of  compensation  for  an  area 
of  43.5  hectares,  llie  amount  of 
compensation  to  be  given  for  each 
hectare  is  to  be  specified  by  law  within 
six  months  of  the  efiisctive  date  of  this 
law. 

Compensation  will  be  provided 
through  state  bonds  denominated  in 
leks,  which  will  be  peyable  before 
December  31. 1999.  and  which  mil  be 
trans£nable  and  salable.  After  December 
31. 1999.  for  a  5-year  period 
compensation  can  also  be  provided  in 
leks.  The  bonds  will  be  guaranteed  and 
may  be  used  before  the  redemption  date 
to  piuchase  state  property. 

Claims  for  compensation  must  be 
presented  to  the  State  Committee  for  the 
Compensation  of  Property  in  the 
relevant  district  within  one  year  after 
the  date  of  entry  into  force  of  the  law. 
i.e.,  by  May  15. 1994. 

The  law  does  not  cover  properties 
belonging  to  the  former  king  and  to 
forei^  or  joint  companies.  In  addition, 
certain  persons  may  not  benefit  from 
compensation  imder  the  law,  including 
former  collaborators  of  the  Nazi-Fascist 
occupiers  for  properties  acquired  during 
the  occupation,  former  commimist  party 
and  government  officials  for  properties 
acquired  as  a  result  of  the  abuse  of 
official  position  as  provided  by  court 
decision,  and  persrais  convicted  of 
massive  appropriations  of  the  wealth  of 
the  people. 

Claims  concerning  non-agjicultural 
properties.  The  Law  on  the  Return  and 
Compensation  for  Property  of  Former 
Owners,  Law  No.  7698,  which  covers 
property  (in  the  form  of  lots,  buildings 
and  an)rthing  permanently  connectecf 
with  them,  such  as  residential 
buildings,  factories,  workshops,  shops, 
stores  and  any  other  type  of  building) 
within  municipal  Umits,  entered  into 
force  on  May  15, 1993.  The  law  does  not 
cover  propoties  which  fell  within  the 
purview  of  the  Law  on  Compensation  in 
Value  for  Owners  of  Agricultural  Land. 

Under  Law  No.  7699,  the  right  to 
ownership  is  recognized,  and  all 
properties  that  exist  in  the  form  of 
imoccupied  lots  or  unchanged  buildings 
shall  be  returned  to  their  former  owners 
or  their  heirs,  with  some  exceptions. 
Other  properties  may  also  be  returned, 
under  a  complex  system  of  restitution 
and  compensation,  depending  on  the 
type  of  property,  its  current  status  and 
use.  For  example,  the  availability  and 
amount  of  restitution  or  compensation 
may  depend  on  factors  such  as  use  of 


the  property  or  buildings  (wither  in 

Eublic  or  private  use),  whether  the 
uilding  or  lot  is  used  for  purposes  far 
which  it  was  expropriated,  whether  full 
compensation  was  received  at  the  time 
of  expropriation,  whether  properties 
have  oeoi  transferred  to  third  parties  (in 
which  case  payment  of  rent  may  be 
required),  wnether  improvements  have 
been  made  by  the  state  or  the  owner  (in 
which  case  co-ownership  or  pajrments 
may  be  required),  and  whether 

Krmanent  or  temporary  constructioo 
s  been  imdertaken  on  lots.  The  law 
provides  for  co-ownership  and  payment 
of  rents  (at  specified  rates)  in  certain 
circumstances. 

Unless  otherwise  ^>ecified,  full 
restitution  or  compensation  shall  be 
provided  up  to  10,000  sq.  meters 
(approximately  1  hectare  <n-  2.5  acres). 
From  10,000  to  100,000  sq.  meters,  the 
amount  of  restitution  shall  be  10 
percent  For  property  in  excess  of 
100,000  sq.  meters,  the  restitution  or 
compensation  provided  shall  be  at  the 
rate  of  1  percent 

The  law  does  not  apply  to  properties 
belonging  to  the  former  king  and  to 
foreign  or  joint  companies.  In  addition, 
certain  types  of  people  may  not  benefit 
from  the  law,  including  former 
collaborators  of  the  Nazi-Fascist 
occupiers,  for  property  acquired  during 
the  occupation,  former  communist  party 
and  government  leaders  for  property 
acquired  as  a  result  of  the  abuse  of  an  . 
official  position  as  proved  by  a  court 
decision,  and  persons  convicted  of 
massive  appropriations  of  the  wealth  of 
the  people. 

Actions  for  the  recognition  of 
ownership  under  the  Uw  are  to  be 
carried  out  by  the  agencies  charged  with 
the  registration  of  real  estate.  Former 
owners  are  required  to  submit  official 
documents  proving  o%vnership,  or  in  the 
absence  of  such  documents  may  have 
their  ownership  proven  by  court 
decision.  Requests  for  transfer  of 
ownership  must  be  submitted  within  six 
months  from  the  effective  date  of  the 
law,  i.e.,  by  November  15, 1993.  If 
former  owners,  for  legitimate  reasons, 
have  not  been  informed  of  the  deadline, 
they  may  seek  extensions  through  the 
courts. 

The  law  states  that  a  State  Committee 
for  the  return  of  property  to  former 
owners  or  for  providing  compensation 
has  been  created  in  the  Council  of 
Ministers  for  the  purpose  of  certifying 
claims  of  former  owners  that  are  not 
otherwise  resolved  in  the  law. 

Information  Concerning  Albanian 
Property  Laws.  Copies  of  the  Albanian 
laws  in  Albanian  and  English  may  be 
obtained  by  writing  or  telephonix)g  tiie 
State  Department  at  the  fallowing 
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•ddiMs:  Office  of  Interaational  Claims 
and  Investment  Disputes,  Office  of  the 
Legal  Adviaer,  2100  K.  Street.  NW.. 
Washington,  DC  20037-7180,  (202)  632- 
6686.  Further  information  concerning 
the  laws  may  also  be  obtained  from  the 
Embassy  of  Albania  at  1150  18th  St.. 
NW.,  Washington,  DC  20036.  (202)  223- 
4942. 

U.S.  Registration  of  Claims.  In  1992. 
the  Foreign  Claims  Settlement 
Commission  requested  registration  of 
potential  property  claims  against  . 
Albania.  57  FR  4067  (February  3, 1992). 
This  program  was  designed  to  gather 
information  concerning  potential  claims 
against  Albania.  It  did  not  constitute  a 
formal  filing  of  a  claim  with  the  U.S. 
Government,  and  the  Fcweign  Claims 
Settlement  Commission  has  made  no 
determinations  concerning  which 
claims  are  valid. 

The  United  States  has  begun 
discussions  with  Albania  for  a  claims 
settlement  agreement.  However,  it  is  not 
yet  clear  whether  or  when  such  an 
agreement  may  be  concluded.  Any 
agreement  would  likely  cover  only 
claims  for  property  which  was  owned 
by  United  States  nationals  at  the  time  of 
expropriation  by  Albania.  In  addition, 
dual  United  States-Albanian  nationals 
will  be  included  only  if  those  nationals 
are  domiciled  in  the  United  States 
currently  or  for  at  least  half  the  period 
of  time  between  the  taking  of  their 
property  in  Albania  and  the  date  entry 
into  force  of  the  agreement.  Claimants 
who  wish  to  pursue  restitution  or 
compensation  for  their  property  in 
Albania  may  wish  to  proceed  to  file 
claims  for  compensation  %vith  the 
required  authorities  in  Albania. 
Claimants  should  note,  however,  that 
while  the  Governments  of  the  United 
^States  and  Albania  have  not  yet  decided 
what  claims  would  be  covered  by  a 
settlement  agreement,  the  United  States 
Government  reserves  the  right  to  settle. 
as  part  of  such  an  agreement,  claims 
filed  with  the  Government  of  Albania 
imder  the  laws  described  above. 
Moreover,  it  is  expected  that  no  claim 
will  be  allowed  to  result  in  a  double 
recovery. 

Claimants  are  advised  that  neither  the 
Foreign  Claims  Settlement  Commission 
nor  the  Department  of  State  has  any 
information  concerning  the  Albanian 
law  other  than  that  noted  here  and 
contained  in  the  text  of  the  law.  Further 
information  must  be  obtained  from  the 
Government  of  Albania.  Claimants  are 
also  encouraged  to  consult  with  counsel 
familiar  with  Albanian  law.  Claimants 
are  reminded  that  the  United  States 
Government  cannot  advise  them 
concerning  whether  their  claims  will 


result  in  any  form  of  compensation 
luder  Albanian  law. 

Dated:  July  16. 1993. 
Ronald  |.  Battanar. 

Assistant  Legal  Adviser  for  International 
Oaims  and  Investment  Disputes. 

(FR  Doc  93-17894  Filed  7-27-93: 8:4S  am] 
oooe4nt 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advtaory  Circular,  Operating 
Procaduraa  for  Airport  Traffic  Control 
Towara  (ATCT)  That  Ara  Not  Operated 
By.  or  Under  Contract  With,  the  United 
Statea  (Non-Federal) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
Advisory  Qrcular  90-93. 


':  The  FAA  is  annoimdng  the 
availability  of  Advisory  Circular  (AC) 
90-93  which  recommends  government 
publications  and  procedures  for  the 
operation  by,  equipment  installation  at, 
and  maintenance  of,  record  keeping  by, 
accident/incident  reporting  by,  tower 
specialist  training  for,  and  management 
of  a  non-Federal  ATCT  (NFCT). 
DATES:  This  AC  is  effective  as  of  July  19. 
1993. 

AOOAESSES:  A  copy  of  AC90-93. 
Operating  Procedures  for  Airport  Traffic 
Control  Towers  (ATCT)  That  Are  Not 
Operated  By,  or  Under  Contract  With. 
The  United  States  (Non-Federal),  may 
be  obtained  by  writing  to  Department  of 
Transportation,  Utilization  and  Storage 
Section.  M-443.2.  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch,  ATP-230,  Airspace  Rules  and 
Aeronautical  Information  Division. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  AC  90-81. 
Procedures  for  Obtaining  Publications — 
Qvil  Non-FAA  Operated  Control 
Towers,  dated  November  9, 1983.  is 
cancelled.  This  notice  is  issued 
pursuant  to  the  FAAct,  49  U.S.C.  App. 
1343. 1346, 1347, 1348, 1354(a),  1355. 
1401. 1421-1430. 1472(c).  1502.  and 
1522;  49  U.S.C.  106(g),  307(a).  313(a). 

Dated:  )uly  20. 1993. 
Harold  W.  Becker, 

Acting  Director,  Air  Traffic  Rules  and 
Procedures  Service. 

[FR  Doc  93-17974  Filed  7-27-93;  8:45  am] 
BajJNQ  coot  4t10-tS-M 


Civil  Tiitrotor  Development  Adviaory 
Committee;  Establishment 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  establishment  of  Civil 
Tiitrotor  Development  Advisory 
Committee. 

Notice  is  hereby  given  of  the 
establishment  of  the  Civil  Tiitrotor 
Development  Advisory  Committee.  This 
committee  will  determine  the  costs, 
fisesibility,  and  economic  viability  of 
developing  a  civil  tiitrotor  aircraft  and 
establishing  the  necessary  infrastructure 
to  incorporate  such  aircraft  and  other 
advanced  vertical  takeoff  and  landing 
aircraft  into  the  national  transportation 
system.  Public  Law  102-581,  Airport 
and  Airway  Safety,  Capacity,  Noise 
Improvement,  and  Intermodal 
Transportation  Act  of  1992,  directed  the 
Secretary  of  Transportation  to  establish 
this  advisory  committee. 

Meetings  of  the  panel  will  be  open  to 
the  public  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  System  Capacity  and 
Requirements  (ASC).  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  202-267-7370. 

Issued  in  Washington,  DC,  July  22, 1993. 
Edward  T.  Harris, 
Director  of  System  Capacity  and 
Bequirements. 
[FR  Doc.  93-17976  Filed  7-27-93;  8:45  am] 

eiLUNO  COOe  4910-1»-H 


Environmental  Impact  Statement:  New 
Runway  and  Associated  Projects, 
Tulsa  International  Airport,  Tulsa,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  it  is 
withdrawing  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  third  parallel  runway 
which  would  accommodate  air  carrier 
traffic  at  Tulsa  International  Airport. 
Tulsa,  Oklahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Porter,  Airport  Environmental 
Specialist,  ASW-640D.  Federal  Aviation 
Administration,  Southwest  Regional 
Office.  4400  Blue  Mound  Road.  Foit 
Worth,  Texas  76193-0640.  Telephone 
(817)  624-5652. 

SUPPLEMENTARY  INFORMATION:  The  FAA, 
after  coordinating  with  the  Tulsa 
Airports  Improvement  Trust,  is 
withdrawing  its  notice  of  intent  to 
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prepare  an  EIS  for  a  proposed  third 
parallel  runway  which  would 
accommodate  air  carrier  traffic  at  Tulsa 
Intematiraial  Airport. 

Issued  on:  July  12, 1993. 
John  M.  DampMy, 
Manager,  Airports  Division. 
(FR  Doc  93-17970  Filed  7-27-93;  8:45  am] 
■UMQ  cooe  Mie-IS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infoimatlon  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  22, 1993. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1004 

Fonn  Number:  IRS  Form  112(WIEIT 

Type  of  Review:  Resubmission 

Title:  U.S.  Income  Tax  Retiim  for  Real 
Estate  Investment  Trusts 

Description:  Form  1120-REn'  is  filed  by 
a  corporation,  trust,  or  association 
electing  to  be  taxed  as  a  REIT  in  order 
to  report  its  income  and  deductions 
and  to  compute  its  tax  liability.  IRS 
uses  Form  1120-REIT  to  determine 
whether  the  RETT  has  correctly 
reported  its  income,  deductions,  and 
tax  liabiUty. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  176 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 57  hours,  38  minutes 
Learning  about  the  law  or  the  form — 

18  hours.  55  minutes 
Preparing  the  form — 38  hours,  22 

minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 5  hours,  5  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,124  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 


room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc  93-17924  Filed  7-27-43;  8:45  am] 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  21, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0203 

Form  Number:  IRS  Form  5329 

Type  of  Review:  Revision 

Title:  Additional  Taxes  Attributable  to 
Quahfied  Retirement  Plans  (including 
IRAs),  Annuities,  and  Modified 
Endowment  Contracts 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual 
retirement  arrangements  (IRAs)  and 
other  qualified  plans.  These  taxes  are 
for  excess  contributions  to  an  IRA, 
premature  distributions  from  an  IRA 
and  other  qualified  retirement  plans, 
excess  accumulations  in  an  IRA  and 
excess  distributions  from  qualified 
retirement  plans.  The  data  is  used  to 
help  verify  that  the  correct  amount  of 
tax  has  been  paid 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 2  hours.  24  minutes 

Learning  about  the  law  or  the  form — 31 
minutes 

Preparing  the  form — 1  hour,  17  minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 34  minutes 

Frequency  of  Response:  On  occasion 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,780,000 
hours 

OMB  Number:  1545-0877 

Form  Number:  IRS  Form  109&-A 

Type  of  Review:  Extension 

Title:  Acquisition  or  Abandonment  of 
Secured  Property 

Description:  Form  1099-A  is  used  by 
lenders  to  report  foreclosures  and 
abandonments  of  property  that  is 
security  for  a  loan. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees 

Estimated  Number  of  Respondents: 
15.800 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
68,000  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  A.  Morgan. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  93-18022  Filed  7-27-93;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  22. 1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0415 
Fonn  Number:  IRS  Form  W-4P 
Type  of  Review:  Extension 
Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments 
Description:  Used  by  the  recipient  of 
pension  or  annuity  payments  to 
designate  the  number  of  withholding 
allowances  he  or  she  is  claiming,  an 
additional  amount  to  be  withheld,  or 
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to  alect  that  BO  tn  b*  withheld,  ao 
that  tha  payar  can  withhold  tha 
proper  amount 

Raspondents:  Individuals  or  houaeholds 

Estxmatad  Number  of  Respondents/ 
Recordkeepers:  12.000.000 

Estimated  Burdm  Hoars  Per 
Respondent/Recordkeeper 

Recorakaaping— 40  minutes 

Learning  aoout  tha  law  or  the  form — 20 
minutaa 

Preparing  the  form— 49  minutaa 

Frequmcy  o/Aewoiua:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Airden:  12.000.000 
hours 

OA<B  Number  1545-1027 

Fonn  Number  IRS  Form  1120-PC 

TVpe  of  Review.  Ravisicm 

Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax 
Return 

Description:  Property  and  casualty 
insurance  companies  ore  required  to 
file  an  annual  retiun  of  income  and 
pay  the  tax  due.  The  data  is  used  to 
inMire  that  companies  have  correctly 
reported  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordhsepers:  2.200 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 102  hours,  50  minutes 

Learning  aoout  the  law  or  the  form — 33 
hours.  29  minutes 

Preparing  the  form — 55  hours,  15 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS— 5  hours,  22  minutes 

Frequency  (^Response:  Annually 

Estiatated  Total  Reporting/ 
Recordkeeping  ^rden:  433,246  hours 

Qearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Intwnal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OUB  Reviewer  Milo  Sunderfaauf.  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 


DakA.1 

Departmental  Aeportt  kkmageawnt  Officer. 
Pnt  Doc  93-18021  nied  7-27-93;  8:45  am] 


Customa  Sarvlct 


Ravisad  Proeadura  Ralating  to 
Expiration  of  GanaiBltzad  Syatam  of 
Prafarancaa 

aqbict:  U.S.  Customs  Sarvica, 
Department  of  tha  Treasury. 
AcnoN:  Ganafal  notice. 


UMI 


SUMMART:  Tha  Ganeialiaed  System  of 
Prefatanoes  (GSP).  a  prefemitial  trade 
program  that  allovred  the  products  of 
many  developing  countries  to  enter  the 
U.S.  duty-free,  expired  on  July  4. 1993. 
On  July  1. 1993.  Customs  publislied  a 
document  in  the  Federal  Roister  that 
both  notified  importers  that  claims  for 
duty-free  treatment  under  the  GSP  could 
not  be  made  for  merchandise  entered  or 
vrithdrawn  from  a  warehouse  on  or  altar 
July  5, 1993,  and  set  forth  Customs 
mechanism  to  fodlitate  refunds  if  the 
GSP  is  renewed  retroactively.  This 
document  notifies  the  public  of  a 
change  in  the  procedures  set  forth  in  the 
July  1  document  pertaining  to  persons 
filing  paperless  entry  simimaries. 
DATES:  The  change  in  procedure  is 
effective  as  of  July  13, 1993. 
FOR  FURnrHER  MF0RUAT10N  CONTACT:  Lisa 
Crosby,  Office  of  Trade  Operations. 
202-027-0163. 

8UPPI3ICNrARV  mformation: 

Background 

On  July  1, 1993.  Customs  published  a 
document  in  the  Federal  Register  (58 
FR  35506)  notifying  importers  that  the 
Generalized  System  of  Preferences 
(GSP).  the  preferential  trade  program 
allowing  the  products  of  many 
developing  countries  to  enter  the  U.S. 
duty-&«e.  was  expiring  on  Jiily  4. 1993, 
unless  extended  by  law.  The  aocument 
informed  the  importing  public  that 
claims  for  duty-free  treatment  imder  the 
GSP  could  not  be  made  for  merdiandise 
entered  or  withdrawn  bom  a  warehouse 
on  or  after  July  5, 1993,  if  the  program 
was  not  extended  before  that  date.  The 
document  also  set  fwth  Customs 
mechanism  to  bdlitate  refunds,  if  the 
GSP  is  renewed  retroactively. 

As  of  today,  the  GSP  program  has 
neither  been  extended  nor  renewed 
retroactively. 

The  purpoae  of  this  document  is  to 
inform  the  importing  public  of  a 
modification  to  the  procedures  set  forth 
in  the  July  1  document  relating  to  filers 
of  paperless  entry  summaries. 

Modification  to  Procadurea 

In  the  July  1  notice.  Customs  stated 
that  all  filers,  other  than  those  using  the 
Automated  Broker  Interface  (ABI)  who 
file  paperless  entry  summaries,  may 
continue  to  file  using  the  Special 
Program  Indicator  (SPI)  for  the  GSP  (the 
letter  "A")  as  a  prefix  to  the  tariff 
niunber  for  all  entries  that  would  have 
qualified  for  the  GSP  if  the  GSP  were 
still  in  effect 

Based  on  input  from  filers  and  field 
locations.  Customs  has  determined  that 
persons  using  ABI  who  file  papwless 
entry  summaries,  including  electronic 


invoice  summariaa.  also  may  use  the  SPI 

"A" 

Use  of  tha  Sn  "A"  will  permit 
Customs  Automated  Commercial 
System  (ACS)  to  perform  its  usual  edits 
on  the  information  transmitted  by  the 
filer,  thereby  ensuring  that  GSP  claims 
are  for  acceptable  coimtry.'tariff 
combinations.  Further,  the  need  for 
numerous  statistical  corrections  vrill  be 
eliminated. 


Refknubi 
Fileia 


I  Paparlasa  Entry  SimuBary 


While  Customs  will  now  permit 
paperless  entry  filers  to  use  the  SPI  "A", 
Customs  reiterates  that  even  though  the 
SPI  "A"  is  used,  a  refund  will  not  be 
processed  automatically  for  these  filers 
by  Customs  if  the  GSP  is  eventually 
renewed  retroactively.  Paperless  entry 
filers  who  use  the  SPI  "A"  still  will  be 
required  to  file  a  refund  request  if  and 
when  the  GSP  is  renewed  retroactively. 

As  stated  in  the  July  1  notice,  if  a  filer 
submits  an  entry  summary  with  both  tha 
SPI  "A"  and  the  blue  cover  sheet 
explained  in  the  July  1  notice,  no 
further  action  need  be  tak«i  by  the  filer 
to  request  a  refund;  filing  with  the  SPI 
"A"  and  the  blue  cover  sheet  constitutes 
a  valid  claim  for  a  refund.  Because 
paperless  entry  summaries  will  not  be 
filed  with  the  blue  cover  sheet  and  will 
not  be  in  the  special  GSP  batches,  a 
refund  will  not  be  issued  imless  the 
importer  requests  a  refund  in  writing. 

histructions  on  how  to  request  a 
refund  in  writing  will  be  issued  if  and 
when  the  GSP  is  renewed  retroactively. 

Customs  cannot  overemphasize  that 
any  refunds  for  duty-fi^e  claims  under 
the  GSP  for  merchandise  entwed  or 
withdrawn  from  a  warehouse  on  or  after 
July  5, 1993  will  only  be  issued 
provided  that  the  GSP  is  renewed 
retroactively  by  Congress  in  the  same 
manner  that  tariff  preference  programs 
have  been  renewed  in  the  past. 

Dated:  July  21, 1993. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Commercial 
Operations. 

[FR  Doc.  93-17990  Filed  7-27-93: 8:45  am] 
BUJMO  copg  «s»-as-» 


Internal  Revenue  Service 

Privacy  Act  of  1974,  ■•  Amended; 
System  of  Records 

agency:  Internal  Revanue  Sarvioa, 

Treasury. 

ACTION:  Notice  of  proposed  new  Privacy 

Act  system  of  records. 

StWlMARY:  The  Treasury  Department. 
Internal  Revenue  Service,  gives  notice  of 
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a  proposed  new  system  of  records 
entitled  Internal  Security  Management 
Information  System  (ISMIS)— Treasury/ 
ms  60.011,  which  U  subject  to  the 
Privacy  Act  of  1974,  5  U.S.C  552a. 
DATES:  Comments  must  be  received  no 
later  than  August  27, 1993.  This  new 
system  of  records  will  be  e^ctive 
September  27, 1993,  unless  comments 
are  received  which  results  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  Disclosure  OfBcer,  Office  of  the 
Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue.  NW, 
Washington.  DC  20224.  Comments  will 
be  made  available  for  inspection  and 
copying  in  the  Freedom  of  Information 
Reading  Room  upon  request. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Promm  Analyst  Mary  Anderson,  or 
Stan  Inspector  Jean  Keller.  Office  of  the 
Chief  Inspector.  Internal  Security. 
Internal  Revenue  Service  (703)  235- 
0567. 

SUPPLEMENTARY  INFORMATION:  The 
development  of  the  Internal  Security 
Management  Information  System 
(ISMIS)  was  precipitated  by  the  need  for 
better  resource  management  and  greater 
continuity  in  case  management,  "niis 
system  enables  management  to 
effectively  track  investigative  cases  and 
assists  in  determining  budget  and 
staffing  reqxiiraments  within  Internal 
Security  by  drawing  from  data  currently 
maintained  in  the  following  Inspection 
systems  of  records;  Assault  and  Threat 
Investigation  files— Treasury/IRS 
60.001.  Bribery  Investigation  Files— 
Treasury/IRS  60.002.  Conduct 
Investigation  Files— Treasury/IRS 
60.003.  Disclosure  Investigation  Files— 
Treasury/ms  60.004.  Enrollee  Applicant 
Investigation  Files— Treasury/IRS 
60.005.  Enrollee  Charge  Investigation 
Filee— Treasury/IRS  60.006. 
Miscellaneous  Information  Files — 
Treasury/IRS  60.007,  Security, 
Background  and  Character  Investigation 
Files— Treasury/IRS  60.008,  Special 
Inquiry  Investigation  Files— Treasury/ 
IRS  60.009,  and  Tori  Investigation 
Files— Treasury/IRS  60.010.  There  is  the 
possibility  that  other  databases  will  be 
added  in  future  enhancements  of  ISMIS. 

ISMIS  consolidates  the  information 
into  a  data  base  providing  more  effective 
management  of  Internal  Security 
resources,  programs,  and  budget  and 
staff  requirements  for  the  benefit  of  the 
Department  of  the  Treasury,  the 
Congress,  and  IRS  officials. 

The  system  notice,  as  proposed,  is 
published  in  its  entirety  below.  A 
proposed  ride  exempting  this  system 
from  certain  provisions  of  the  IMvacy 


Act  is  to  be  published  separately  in  the 
Federal  Re^ster. 

TreaauryyiRS  60011 

SYSTEM  NAME: 

Internal  Security  Management 
Information  System  (ISMLS)— Treasury/ 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office,  and  Regional  Inspection  Offices. 
(See  IRS  appendix  A  for  Addresses.) 

CATEOOMES  Of  emVBUALS  COVERCO  lY  TNC 

system: 

(1)  Current  and  former  employees  of 
the  Internal  Revenue  Service,  other 
Bureaus  and  Services  within  the 
Department  of  the  Treasury,  and  Private 
Contractors  at  IRS  Facilities;  (2) 
Taxpayers  and  non-IRS  persons  whose 
alleged  criminal  actions  may  affect  the 
integrity  of  the  Internal  Revenue 
Service;  (3)  Former  employees  and  non- 
IRS  persons  who  apply  for  enrollment  to 
practice  before  the  IRS  imder  the 
provisions  of  Circular  230;  (4)  Tax 
practitioners,  attorneys,  certified  public 
accountants  or  enrolled  persons. 

CATEGOfUES  OF  RECORDS  M  THE  SYSTEM: 

(1)  ISMIS  personnel  system  records 
contain  Internal  Security  employee 
name,  office,  atari  of  employment, 
series/grade,  title,  separation  date;  (2) 
ISMIS  tracking  records  contain  status 
information  on  investigations  from 
point  of  initiation  through  conclusion; 

(3)  ISMIS  timekeeping  records  contain 
assigned  cases  and  distribution  of  time; 

(4)  ISMIS  case  tracking  records  contain 
background  investigations  and  criminal/ 
administrative  cases. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608. 
7801  and  7802;  Executive  Order  11222. 

PURPOSE: 

The  purpose  of  ISMIS  is  to:  (1) 
Effectively  manage  Internal  Security 
resources  and  assess  the  effectiveness  of 
current  Internal  Secixrity  programs  and 
to  assist  in  determining  budget  and  staff 
requirements;  (2)  Provide  the  technical 
ability  for  other  components  of  the 
Service  to  analyze  trends  in  integrity 
matters  on  an  organizational,  geographic 
and  violation  basis. 

ROUnNE  USES  OF  RECORDS  MAMTAMED  W  THE 
SYSTEM,  MCLUDem  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 


Federal,  State,  local,  or  foreign  agencies, 
or  other  public  authority,  responsible 
for  investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
dvil  or  criminal  law  or  regulations;  (2) 
Disclose  information  to  the  Department 
of  Justice  for  the  piupose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (3)  Disclose  information  to  a 
Federal,  State,  or  local  agency,  or  other 
public  authority,  maintaining  dvil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's,  bureau's,  or 
authority's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
dearance,  license,  contract,  grant,  or 
other  benefit;  (4)  Disclose  information  in 
a  proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
offidal  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged;  (5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  Provide  information  to  the  news 
media  in  accordance  with  giiidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  dvil 
and  criminal  proceedings;  (7)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (8) 
Disclose  information  to  a  pubUc  or 
professional  licensing  oi;ganization 
when  such  information  indicates,  either 
by  itself  or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  professional  standards,  or 
reflects  on  the  moral,  educational,  or 
professional  qualifications  of  an 
individual  who  is  licensed  or  who  is 
seeking  to  become  licensed. 


404M 


F«d«al  IflgMer  /  VoL  58.  No.  143  /  Wednesday.  July  28.  1993  /  Notices 


AMD  HMCnCCS  ran  STOMNB^ 
1^  AOCCSSMQ,  NETMSMQ  AMD 
or  MOONOS  M  INi  SVSTQi: 


Paper  lecord*  and  magnetic  media. 


By  name  of  individual  to  whom  it 
appliea,  ctom  lefsrenced  third  parties, 
sodal  security  numlwr,  or  case  number. 


Access  is  limited  to  authorized 
Inspection  penonnel  who  have  a  direct 
need  to  know.  Hard  copy  of  data  is 
stored  in  rooms  of  limited  accessibility 
except  to  emplojrees.  These  rooms  are 
locked  after  business  hours.  Access  to 
magnetic  media  is  controlled  by 
computer  passwords.  Access  to  specific 
ISMIS  records  is  further  limited  by 
computer  security  programs  limiting 
access  to  sriect  personnel. 


RCTCNnONANDI 

Records  are  periodically  updated  to 
reflect  rhanass  and  are  retained  and 
archived  as  long  as  deemed  necessary. 

SYSTEM  HANAOElHS)  AND  AOONESS: 

Assistant  Chief  Inspector  (Internal 
Security),  Internal  R^nue  Service. 
1111  Constitution  Avenue,  NW. 
Washington.  DC  20224. 

NOmCATKM  mOCEOUM: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  them  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix 
B.  Inquiries  should  be  addrened  as  in 
"Record  access  procedures"  below. 


Individuals  sedung  access  to  any 
record  contained  in  this  system  of 
record,  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B. 

Inquiries  should  be  addressed  to  the 
Disclosure  Officer.  Office  of  the  Chief 
Inspector.  Internal  Revenue  Service. 
Room  6116. 1:IS:1. 1111  Constitution 
Avenue.  NW.  Washington,  DC  20224. 


COMICSTMBI 

26  U.S.C  78S2(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

NCCOROS  SOURCC  CATEOOMCS: 

Department  of  the  Treasury  personnel 
and  records,  other  Federal  agencies. 


current  and  former  employees  of  the 
Internal  Revenue  Service.  taiqMyers  and 
non-IRS  persons  whose  alleged  criminal 
actions  may  affect  the  integrity  of  the 
Internal  Revenue  Service. 

SVS1UK  EXEMrrEO  mom  canim  pfwmmom 

or  THE  ACT: 

This  system  is  exempt  from  5  U.S.C 
552a(c)(3),  (c)(4).  (d)(1),  (d)(2).  (dM3). 
(d)(4).  (e)(1).  (ej(2),  (e)(3).  (e)(4)(G),  (H) 
and  (I),  (e)(5).  (e)(8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C 
552a(j)(2). 

Dated:  )uly  IS.  1993. 

DriMHvh  M.  Witchejr. 

Deputy  Assistant  Secretary  (Administration). 

(PR  Doc.  B3-17892  Filed  7-27-93: 8:45  am] 


UMTED  STATES  INFORMATION 
AGENCY 

Exchange  Visitor  Program;  Skills  Ust 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Amendment  to  delete  Spain 

from  the  Exdiange  Visitor  Skills  List. 

SUMMARY:  The  Exchange  Visitor  Skills 
List  is  amended  by  deleting  the  fields  of 
specialization  for  Spain  at  the  request  of 
the  Government  of  Spain. 
DATES:  This  amendment  shall  become 
effective  July  28, 1993. 
ADDRESSES:  Comments  and  requests  for 
further  information  should  be  addressed 
to:  Mary  D.  Hitt,  Director,  Exchange 
Visitor  Program  Services.  USIA.  301 
Fourth  Street  SW..  suite  700. 
Washington.  DC  20547,  telephone  (202) 
475-6869. 

SUPPLBMENTARY  MFOMIATION:  Pursuant 
to  the  provisions  of  section  212(e)  of  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1182(e)),  the 
Secretary  of  State  designated  on  April 
25, 1972.  a  list  of  fields  of  specialized 
knowledge  or  skill  (referred  to  as  the 
Exchange  Visitor  Skills  List)  and  those 
countries  which  clearly  required  the 
services  of  persons  engaged  in  one  or 
more  of  such  fields.  Any  alien  who  was 
a  national  or  resident  of  one  of  those 
countries  and  obtained  an  exchange 
visitor  visa  and/or  became  a  participant 
in  an  Exchange  Visitor  Program 
involving  a  designated  field  of 
specialized  knowledge  or  skill  after  the 


effective  date  of  that  notice  was  subject 
to  the  2-year  home  country  physical 
residence  requirement  of  section  202(e) 
of  the  Immigration  and  Nationality  Act 
as  provided  in  section  212(e)  and  22 
CFR  41.65(b). 

Pursuant  to  the  provisions  of 
Reorganization  Plan  No.  2  of  1977. 
section  217  of  the  United  States 
Infonnation  Agency  Authorization  Act 
of  August  24, 1982  (Pub.  L.  97-241)  and 
Executive  Order  Nos.  12048  (March  27, 
1978)  and  12388  (October  14, 1982)  the 
Director,  United  States  Infonnation 
Agency,  on  June  12. 1984  further 
amended  the  1972  Exchange  Visitor 
Skills  List,  as  revised  in  1978,  to 
increase  the  designated  fields  of 
specialized  knowledge  uf  skills.  The 
1984  amendment  gave  notice  of  the 
addition  of  China  and  the  deletion  of 
Cambodia,  Iran  and  Viet-Nam  from  the 
skills  list  as  well  as  the  indefinite 
suspension  of  Afghanistan.  In 
September,  1986  an  amendment 
refiected  the  deletion  of  South  Africa, 
addition  of  Iraq  and  changes  in  Group 
4  for  the  People's  Republic  of  China.  It 
also  clarified  that  the  skills  list  for  the 
People's  Republic  of  China  is  not 
applicable  to  exchange  visitors  from 
Taiwan.  A  February,  1987  amendment 
gave  notice  of  the  indefinite  suspension 
of  Libya  and  the  addition  of  two  fields 
to  Group  (1)  of  the  skills  list  for  the 
People's  Republic  of  China. 
Amendments  in  March  and  April,  1987, 
contained  date  corrections.  An 
amendment  in  December,  1988  added 
additional  fields  to  the  skills  list  toe  the 
People's  Republic  of  China. 

This  Notice  amends  Public  Notice  No. 
356-37,  37  FR  8099,  April  25, 1972: 
Public  Notice  No.  591,  43  FR  5910. 
February  10, 1978;  Public  Notice  No.  49 
FR  24194.  June  12,  1984;  51  FR  34701, 
September  30, 1986;  52  FR  3744, 
February  5, 1987;  52  FR  8700,  March  19, 
1987;  52  FR  10437,  April  1, 1987  and  53 
FR  50619,  December  16, 1988. 

Accordingly,  the  Exchange  Visitor 
Skills  List,  is  further  amended  by 
deleting  Spain  fitim  said  list. 

Dated:  July  19, 1993. 

R.  Wallace  Stuart, 

Acting  General  Counsel,  United  States 
Information  Agency. 

IFR  Doc.  93-17893  Filed  7-27-93;  8:45  am) 
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This  MCtkyiofttM  FEDERAL  REGISTER 
contains  nolOM  ot  inMiingB  puMihsd  undsf 
the  "GovamnMnt  in  tw  Sunshinft  Act  (Pub. 
L.  94-409)  S  U.S.C.  S62b(e)0). 


UNfTEO  STATES  VITERNATIONAL  TRADE 

iUSrrCSE-93-21I 

TME  AND  DATE:  August  2. 1993  at  2:30 
p.m. 

PI>CE:  Room  101,  500  E  Street 
S.W..Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  731-TA-651  (Preliminary) 

(Silicon  Carbide  from  the  People's 
Republic  of  China)— briefing  and  vole. 

5.  Continuation  of  discussion  of  APO  matters 

6.  Outstanding  action  Jackets 

1.  BC-93-011;  Antidumping  and 
Countanrailing  Duty  Laws  and  Practices 
in  South  America. 

7.  Any  itenis  left  over  from  previinu  agenda 


CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Donna  R.  Koehnke,  Secretary.  (202) 
205-2000. 

Issued:  July  23, 1993. 
Donna  K.  Koefanka, 
Seoetary. 

(FR  Doc.  93-16164  Filed  7-26-^;  3:28  pm| 
BKUNQ  COOK  ' 


SECURITIES  AND  EXCHANGE  COMMISSIOW 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  04-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  26, 1993. 

A  closed  meeting  will  be  held  on 
Wednesday,  July  28. 1993.  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  lecrBtaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Coimsel  of  the 
(Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 


U.S.C  552b(cN4),  (8),  (9KA)  end  (10) 
and  17  CFR  200.402(aK4),  (8).  (9Mi)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  dosed  meeting. 

Commiaaioner  Beeae.  as  duty  offioar. 
voted  to  coDsider  the  hems  listed  ior  the 
closed  meeting  in  a  closed  seasion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday.  July 
28, 1993,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  prooeedingi  of 
an  enforcement  nature. 
Settlement  of  injunctive  action. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  fiutlMr 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2100. 

Dated:  July  23, 1993. 
Jonatiun  G.  KaU, 
Secietaiy. 

(FR Doc  93-1816S Filed 7-26-M; 329 p.aLl 
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DEPARTMENT  OF  AGRICULTURE 
Food  Saftly  and  InspocUon  Sorvleo 
9  CFR  Part  317 


(Dockat  No.  tl-OIOF] 
RtN0683-AB37 


Listing  of  Minor  Ingradianto  in  Othar 
Than  Daacanding  Ordar  of 
Pvadominanca 

Correction 

In  rule  document  93-16783  beginning 
on  page  38046  in  the  issue  of  Thursday, 
July  15, 1993,  make  the  following 
correction: 

1317.2    (CoTTMlad] 

1.  On  page  38049,  in  the  first  column, 
in  S  317.2(mi)(vi)(B),  in  the  eighth  line, 
"qualifying"  should  read  "quantifying". 

aauNa  oooc  iMS-ai-o  i 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  21 


RIN2900-AFS2 


Valarana  Education;  Diaanrollmant 
From  tha  Poat-Vtatnam  Era  Vatarana' 
Educational  Aaalatanca  Program 
Following  Elaction  to  Racalva  Othar 
Banafita 

Correction 

In  rule  document  93-16728  beginning 
on  page  38057  in  the  issue  of  Thursday, 
July  15. 1993,  make  the  following 
correction: 


I21.S0M   [Conadad] 

1.  On  page  38058,  in  the  second 
column,  in  $  21.5058(b),  in  the  fourth 
Una,  "disenroUed"  should  read 
"raenroll". 

cooaim  w-e 


FEDERAL  MARITIME  COMMISSION 

Agraamant(s)  niad,  Manchaatar 
Tarmlnal  CorpySoutham  Stavadoring 
COn  Inc.  Tarmlnal  Agraamant  at  aL 

Correction 

In  notice  document  93-16695 
beginning  on  page  38126  in  the  issue  of 
Thursday,  July  15  1993,  on  page  38127, 
in  the  first  column,  "Agreement  No.: 
224-200229-001."  should  read 
"Agreement  No.:  224-200229-002.". 

BHxaia  oooa  iMS-ei-o 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  IS 

[COO  92-061] 
Rm211S-AE2t 

Fadaral  Pilotaga  Raqulramant  for 
Foraign  Trada  Vassala 

Correction 

In  proposed  rule  dociunent  93-16082 
beginning  on  page  36914  in  the  issue  of 
Friday,  July  9, 1993,  make  the  following 
corrections: 

1.  On  page  36914.  in  the  second 
column,  under  ADDRESSES,  in  the  third 
Une,  "(G-LFAy3406)"  should  read  "(G- 
LRA/3406)". 

2.  On  page  36915,  in  the  first  column, 
in  the  first  paragraph,  in  the  eighth  line, 
"terminal"  should  read  "terminals". 

3.  On  page  36916,  in  the  first  colimm. 
in  the  first  full  paragraph,  in  the  fifth 
line,  "a  departing"  should  read  "or 
departing". 

•PART  15— [CORRECTED] 

4.  On  page  36917,  in  the  second 
column,  in  amendatory  instruction  2..  in 
the  second  Une.  "315.1040."  should 
read  "§  15.1040.". 


I1S.1010   (CorraeladI 

5.  On  page  36917,  in  the  third 
column,  in  $  15.1010(g),  in  the  ninth 
line.  "36*38'1B^'  should  read 
"36*48'18"'. 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Railroad  Administration 
48  CFR  Parta  218  and  229 

[Dockat  No.  U-7:  Node*  5] 

RiN2130-AA53 

Evant  Racordars 

Correction 

In  rule  document  93-15966  beginning 
on  page  36605  in  the  issue  of  Thursday, 
July  8. 1993,  make  the  following 
correction: 

On  page  36605,  in  the  1st  column. 
under  the  heading  DATES,  in  the  11th 
and  12th  lines,  "January  16, 1995." 
should  read  "May  5. 1995.". 

aaiJNa  cooc  tios-01-o 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 
Admlniatration 

29  CFR  Part  1928 

Incorporation  of  Ganaral  Induatry 
Safaty  and  Haalth  Standarda 
Appllcabia  to  ConstrucUon  Wortc 

Correction 

In  rule  document  93-15063  begiiming 
on  page  35076  in  the  issue  of 
Wednesday,  June  30. 1993.  on  page 
35285,  in  "Appendix  D  to  §  1926.1147." 
in  the  first  column  remove  "Insert  illus. 
44"  and  add  the  following  eqiiation: 


CV  = 


_  3(.0277)^  -I-  3(.0452)^  -t-3(.0333)^ 
3+3  +  3 
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and  Chartering  Policy;  Proposed 

Interpreth^e  Ruling  and  Policy  Statement 

("IRPS") 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  cm  Part  701 


Fadaral  Cradit  Union  Field  of 
Membarahlp  and  Chartering  Policy 

AOaiCY:  National  Cradit  Union 
Administration  ("NCUA"). 
ACTION:  Proposed  inteiprative  ruling  and 
policy  statement.  ("IRPS"). 


UMI 


v:  Significant  changes  have 
occurred  since  NCUA's  comprehensive 
restatement  of  chartering  and  field  of 
membership  policy — Interpretive  Ruling 
and  Policy  Statement  ("IRPS")  89-1— 
became  effective.  Many  corporate  and 
governmental  units  served  by  credit 
unions  have  begun  restructuring 
dramatically,  leaving  associated  credit 
unions  scxmying  to  keep  their  fields  of 
membership  up-to-date.  Technology  has 
expanded  the  geographic  range  within 
which  many  credit  unions  can 
effiectively  serve  their  members  at  the 
same  time  that  much  of  the  public  have 
begim  to  accept  and  even  demand  the 
convenient  service  that  the  new 
technology  offers.  Those  seeking  to 
provide  credit  union  service  to  low- 
income  communities  have  shown  they 
need  more  flexibiUty  in  the  chartering 
and  field  of  membership  expansion 
process  if  these  credit  unions  are  to  be 
efiiactive  in  helping  persons  of  small 
means  obtain  a  source  of  credit  in  which 
they  have  a  real  voice. 

In  recognition  of  these  changes,  the 
NCUA  Board  directed  a  review  of  IRPS 
89-1  to  determine  what  updating  might 
be  needed  in  these  and  other  areas.  That 
review  produced  a  number  of 
recommended  changes — some 
substantial,  others  technical;  some  in 
the  form  of  specific  proposals,  others  in 
the  farm  of  subjects  for  discussion  by 
the  credit  union  community.  The 
following  proposal,  which  would 
amend  and  replace  IRPS  89-1,  sets  forth 
the  proposed  changes.  The  subjects  for 
discussion  are  set  forth  at  the  end  of  the 
Supplemental  Information  section  of 
this  Preamble:  changes  along  the  lines 
suggested  there  may  be  incorporated 
into  the  final  IRPS. 
DATE:  Comments  must  be  received  by 
October  26, 1993. 

ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary,  NCUA  Board. 
Comments  mailed  prior  to  September  1, 
1993  are  to  be  sent  to  1776  G  Street. 
NW..  Washington.  DC  20456;  comments 
mailed  after  that  date  are  to  be  sent  to 
1775  Duke  Street.  Alexandria.  Virginia 
22314. 

FOR  FURTHER  MFORMATKM  CONTACT:  H. 
Allen  Carver,  Regional  Director.  Region 


m  (Atlanta).  7000  Central  Parinray. 
Suite  1600,  Atlanta.  GA  30328.  or 
telephone  (404)  396-4042. 

SUPPLEMENTARY  MFORMATKM: 

The  Proposed  IKPS 

The  changes  included  in  the  proposed 
IRPS  are  designed: 

•  To  fiidlitate  corporate  and  militaiy 
unit  restructurings 

•  To  clarify  NCUA  policy  on  the 
"operational  area"  requirement  for 
select  group  expansions 

•  To  update  the  low  income  and 
community  development  credit  union 
policies,  and  to  accelerate  reaching  final 
decision  on  a  charter  application 

•  To  make  minor  or  technical  changes 
to  modify  or  clarify  NCUA  policy. 

Coq)orate  and  Military  Restructurings 

The  radical  restructurings  taking 
place  in  many  organizations  served  by 
credit  unions  have  forced  credit  union 
officials  to  adapt  quickly  to  significant 
changes  to  their  fields  of  membership. 
Sponsoring  organizations  previously 
organized  on  geographic  or  military 
service  lines,  for  example,  are 
reorganizing  more  strictly  on  functional 
lines.  With  increasing  fi^uency,  entire 
business  lines  are  being  bought  and 
sold.  Military  bases  and  industrial 
plants  are  closing,  leaving  credit  unions 
effectively  without  a  field  of 
memberehip.  Former  employer- 
employee  ralationships  are  being 
converted  to  staff  leasing  arrangements. 
Much  of  IRPS  89-1,  particularly  with 
respect  to  adding  new  groups  as  part  of 
either  a  primary  sponsor  or  select  group 
expansion,  remains  valid  for 
restructuring  situations.  However,  there 
appean  to  be  need  for  some  additional 
guidance  and  for  some  modification  of 
existing  policy. 

The  NCUA  Board  proposes: 

•  To  help  federal  credit  imions 
endangered  by  base  or  plant  closings  or 
similar  shocks  by  liberalizing  somewhat 
the  agency's  general  policy  against 
allowing  a  commimity  federal  credit 
union  to  include  in  its  field  of 
memberahip  select  groups  outside  the 
community  boimdaries  out  within  the 
credit  union's  operational  area.  The 
proposed  liberalization  would  be 
limited.  It  would  be  applicable  only  to 
an  occupational,  assodational.  or 
multiple-group  federal  credit  union 
converting  to  a  community  charter  as  a 
result  of  a  military  base  or  plant  closing, 
or  significant  cutbacks  or  downsizing.  It 
would  only  allow  the  converting  federal 
credit  union  to  maintain  service  to  the 
select  groups  in  its  field  of  membership 
prior  to  conversion  and.  for  only  so  long 
as  needed  to  ensure  the  credit  union's 


continued  viability,  to  add  other  select 
groups  within  the  credit  union's 
operational  area  after  the  converaion. 
Moreover,  to  ensure  that  this  liberalized 
policy  would  be  evenly  and  properly 
applied,  a  special  administrative 
approval  procedure  would  be  put  into 
place. 

•  To  clarify  NCUA  policy  on  staff 
leasing  arrangements.  Where  the 
requirements  of  existing  policy  are  met. 
the  employees  leased  to  a  firm  listed  in 
a  federal  credit  tuiion's  field  of 
membership  may  be  added  as  a  common 
bond  expansion.  Where  those 
requirements  are  not  met,  the  elements 
of  a  select  group  expansion  to  serve 
employees  of  the  leasing  company  must 
be  met.  The  proposal  attempts  to 
provide  improved  guidance  in  both 
these  areas. 

•  To  clarify  NCUA  policy  on  mergers, 
spin-offi  and  purchase  and 
assumptions.  Particularly  in  the  context 
of  base  closings  and  plant  shutdowns, 
there  has  been  confusion  in  the  credit 
union  community  in  these  areas. 

•  To  clarify  NCUA  policy  on  the 
removal  of  groups  from  a  federal  credit 
union's  field  of  membership.  Recently, 
a  number  of  credit  unions  have  foimd. 
that  some  of  the  groups  in  their  fields 
of  memberahip  have  ceased  to  exist.  The 
proposal  seeks  to  describe  the  credit 
unions'  obligations  in  such  situations. 

Other  suggestions  for  improvement  in 
these  areas  are  invited. 

Select  Group  Expansions— the 
"Operational  Area"  Requirement 

NCUA  has  traditionally  focused 
multiple  group  field  of  memberehip 
additions  around  the  "operational  area" 
of  a  home  or  branch  office.  This  policy 
was  designed  to  ensure  a  satisfactory 
level  of  commitment  and  of  service  to 
the  groups  included  in  the  field  of 
membership,  while  also  minimizing 
instances  of  overlap  and  deterring 
territorial  stakeouts  by  overly  aggressive 
credit  imions.  Notwithstanding  some 
additional  fixed  asset  cost  and  the  fact 
that  there  have  been  some  areas — 
primarily  in  rural  parts  of  the  country — 
into  which  federal  credit  unions  were 

Erevented  from  expanding,  this  policy 
as  served  the  credit  union  community 
well. 

Improved  communication  links  that 
have  been  made  available  over  the  last 
few  yeara  and  that  likely  will  continue 
to  be  developed  at  an  exponential  rate 
require  a  rethinking  of  the  necessity  of 
strict  adherence  to  past  policy.  Payroll 
deduction  through  electronic  funds 
transfer  and  ATM  networiu.  long 
available,  are  becoming  generally 
accepted  by  the  public.  Fax  and  data 
transmission  improvements  now  enable 
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many  credit  unions  to  cany  out  even  the 
lending  function  quickly  and  efficiently 
despite  many  miles'  separation  from  the 
member. 

At  the  same  time,  credit  unions, 
attempting  to  provide  better  low-cost 
service  for  their  members,  have  been 
experimenting  with  variations  on  the 
traditional  brick  and  mortar  branch, 
owned  and  operated  by  a  single 
institution.  "Shared  facilities"  or 
"shared  service  centers"— brick  and 
mortar  operations  owned  by  a  group  of 
credit  imions  through  a  credit  union 
service  organization  and  operated  by  a 
shared  staff— are  springing  up  around 
the  coimtry. 

These  developments  suggest  an 
updating  of  NCUA's  "operational  area" 
requirement  may  be  appropriate.  These 
changes  are  being  proposed: 

•  A  clarification  that  the  "standard" 
operational  area  will  be  considered  an 
area  within  a  25  mile  radius  of  a  home 
or  branch  office,  but  that  this  standard 
may  be  extended  for  rural  areas. 

•  Added  guidance  on  what 
constitutes  a  "home"  or  "branch"  office. 
Though  the  proposal  maintains  much  of 
the  flexibility  in  existing  IRPS  89-1  for 
evaluating  individual  fedlities,  "shared 
facilities"  or  "shared  service  centers" 
are  specifically  excluded  from 
consideration  as  either  a  "home"  or  a 
"brandh"  office  for  purposes  of  meeting 
NCUA's  operational  area  requirement, 
except  in  uniisual  circumstances — e.g., 
where  a  credit  union  is  converting  an 
existing  home  or  branch  office  to  a 
"shared  fadli^." 

•  For  state-diartered  credit  unions 
converting  to  fsderal  credit  unions, 
recognition  that  an  established  history 
of  being  able  to  serve  multiple  groups 
outside  of  the  operational  area  of  a 
"home"  or  "brandi"  office  can  justify 
permitting  continued  service  to  the 
groups  without  regard  to  the  operational 
area  requirement  normally  applicable  to 
new  federal  multiple  group  charters. 
Future  select  group  expansions  would 
have  to  conform  to  all  NCUA 
requirements  applicable  at  the  time, 
including  the  operational  area 
limitation. 

Low  Income  Credit  Unions 

Congress  and  the  NCUA  Board  have 
long  reccwnized  that  special  efforts  must 
be  made  for  those  who  are  attempting  to 
use  the  credit  tmion  philosophy  to  help 
with  the  savings  and  credit  needs  of 
persons  of  truly  small  means.  The 
proposal  makes  clear  that  the  NCUA 
Board  is  committed  to  aid  these  efforts, 
and  that  NCUA  «vill  consider  chartering 
and  field  of  membership  requests 
subject  only  to  section  109  of  the 
Federal  Credit  Union  Act  and  safety  and 


soundness  requirements,  to  ensure  that 
qualitv  credit  union  service  can  be  made 
available  to  those  of  limited  means. 

As  part  of  this  commitment,  the 
proposal  seeks  to  improve  the  process 
for  evaluating  new  charters,  the  bulk  of 
which  are  now  for  low-income  credit 
unions.  The  proposed  changes  are 
designed  to  eliminate  unnecessary 
burdens  on  the  applicants  and  to  speed 
up  the  decision  process. 

On  a  more  technical  level,  the 
proposal  iipdates  the  discussion  in  IRPS 
89-1  to  reflect  the  regulatoiy  changes 
which  have  taken  place  in  this  area 
since  the  statement  was  issued. 

Technical  Updates  and  Clarifications 

There  are  a  number  of  relatively 
minor  updates  and  clarifications  in  the 


prop( 

•  Clarification  that  employees  of 
diffisrent  school  systems  and  different 
governmental  units  do  not  have  the 
same  primary  sponsor,  llierefore,  the 
addition  of  the  employees  of  a  particular 
school  district  by  a  federal  credit  union 
serving  employees  of  an  adjoining 
school  district  must  be  done  under  the 
select  group  addition  procedures. 

•  Clarification  that  a  federal  credit 
imion  seeking  to  include  an  association 
in  its  field  of  membership  may  only 
include  natural  persons  who  pay  dues 
and  have  voting  rights  or  hold  office  in 
the  association. 

•  Clarification  that  a  federal  credit 
imion's  field  of  member^ip  must  be 
updated  and  approved  by  NCUA  when 
an  association  changes  its  bylaws  to 
modify  the  scope  of  those  eligible  for 
membership. 

•  Modification  of  the  existing  IRPS 
89-1  to  facilitate  inclusion  of  employees 
at  office  parks,  industrial  parks, 
shopping  centers,  and  similar 
establishments.  Experience  suggests  that 
the  best  reference  point  for  requesting 
credit  union  service  in  these  instances 
is  not  the  individual  employers  but  the 
leasing  agent,  who  is  on-site,  is  most 
likely  to  provide  support,  and  has  the 
most  at  stake  in  establishing  a  credit 
union  presence  in  the  facility.  The 
proposal  would  modify  existing  policy 
to  permit  expansion  to  include  all 
employees  of  such  an  establishment 
upon  request  from  the  leasing  agent  or 
similar  authoritative  figure.  No  overlap 
protection  would  be  given  to  the 
expanding  credit  union  and 
exclusionary  clauses  would  be  used  to 
prevent  injury  to  other  credit  imions 
serving  a  portion  of  these  emplo)rees. 

•  Additional  guidance  on  me  safety 
and  soundness  concerns  NCUA  has 
with  a  credit  union's  using  outside 
parties — ^insurance  agents  and  car 
dealers,  for  example— to  recommend 


select  group  expansions.  The  guidance, 
included  as  an  appendix,  is  an  update 
of  a  white  paper  which  has  been  widely 
distributed  to  credit  unions  in  the  past. 

•  Clarificatirai  that  NCUA  may 
exclude  from  overlap  protection  state 
credit  unions'  with  a  field  of 
membership  so  broadly  defined  as  to 
include  virtually  everyone  in  a  wide 
area. 

•  Clarification  that  NCUA  must 
approve  all  prospective  officials  and 
management  personnel  of  a  newly 
chartered  fiederal  credit  xmion  during 
the  first  two  years. 

•  Clarification  of  appeal  rights  fiv 
new  charter  applicants  and  for  those 
federal  credit  unions  denied  a  request 
for  a  field  of  membership  expansion, 
merger,  or  spin-off. 

•  Clarification  and  amplification  of 
the  process  for  requesting  additions  to  a 
federal  credit  union's  field  of 
membership. 

•  Inclusion  of  language  to  minimize 
potential  conflicts  of  interest  when 
adding  certain  professional 
organizations  to  the  field  of  membership 
of  a  federal  credit  union. 

Additional  Subjects  on  Which  Comment 
Is  Requested 

There  are  a  number  of  additional 
possible  changes  or  clarifications  which 
are  not  included  in  the  proposed  IRPS 
but  for  which  comment  is  requested. 

Special  Procedures  for  Permitting  Select 
Group  Expansion  "in  the  Public 
Interest" 

There  has  been  considerable  interest 
in  establishing  a  middle  ground 
between  common  bond  and  select  group 
expansions  to  help  credit  unions  serve 
groups  without  quality  credit  union 
service  available.  The  Board  requests 
comment  on  a  limited  "public  interest" 
procedure  by  which  NCUA  might 
approve  a  federal  credit  imion 
expansion  to  include  a  group  outside 
the  credit  union's  primary  sponsor 
group  and  outside  the  operational  area 
of  a  home  or  branch  office,  if  such 
action  is  in  the  interest  of  making 
quality  credit  union  service  available  to 
all  eligible  groups  who  wish  to  have  it, 
and  if  doing  so  will  not  have  a 
significant  adverse  effect  on  the  safe  and 
sound  operation  of  credit  unions.  The 
fsderal  credit  union  seeking  expansion 
would  have  to  provide: 

•  A  list  of  all  federal  and  state  credit 
imions  within  a  25  mile  radius  of  the 
group's  location. 

•  A  summary  of  the  views  of  each 
credit  union  with  a  home  or  branch 
office  within  the  25  mile  radius  as  to 
whether  each  has  agreed  to  inclusion  of 
the  group  in  the  applying  credit  union's 
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fiald  of  atembership.  and.  it  th«  cradit 
union  has  db&ismI.  tha  raaeoas  for  tb« 
fiasaL 

•  Copies  of  IsUars  from  each 
consentiog  credit  iinion  confirming 
agw— innU  with  Ihe  applying  credit 
union's  reqiMSt 

•  Ekher  copies  of  laUers  from  each 
cradit  union  opposing  the  applying 
credit  union's  request  or  a  summary  of 
the  unsuooess&il  offorts  tnede  to  obtain 
such  a  letter. 

•  A  statement,  if  necessary,  of  the 
ruasoas  for  granting  the  inclusion  of  the 
group  in  the  applying  credit  unioa's 
field  of  memfaonhip  notwithstanding 
theobiectioD  of  one  or  mere  credit 
unions  with  servioe  in  the  area. 

•  A  Justification  for  inclusion  of  the 
group  in  the  applying  credit  anion's 
^eld  of  membership.  Included  in  the 
justification  should  be  such  mattars  as 
the  relationship,  if  any,  between  the 
applying  credit  union's  primary  sponsor 
and  the  group;  the  service  to  be 
provided  to  the  group  and  how  that 
service  is  to  be  provided;  the  foct  that 
the  groop  is  aware  of  and  accepts  the 
kind  of  service  to  be  provided. 
support««d  by  a  letter  from  an 
responsible  ofTicial  of  the  group;  and  the 
effect  inclusion  of  the  group  will  have 
on  the  applying  credit  union. 

"File  and  Sen'e"  Procedure   ! 

One  of  the  difficaltias  federal  credit 
unions  have  had  in  reaching  out  to 
select  groups  has  been  the  delay 
required  between  when  the  group 
requests  service  and  when  NCUA 
approves  the  expansion  and  the  credit 
union  can  begin  providing  the  service. 
The  Bonxl  is  therefore  requesting 
comments  on  a  Tile  and  Serve"  select 
group  expansion  procedure.  It  is 
envisioned  that  the  procedure  would 
pennit  CAMEL  code  1  and  2  federal 
credit  unions  to  approach  new  groups 
for  credit  union  mnnbenship  to  sign  up 
new  members  and  to  begin  providing 
service  prior  to  fonnal  NCUA  approval 
of  the  expansion.  Such  groups  to  be 
added  could  have  not  more  than  50 
potential  members  and  must  clearly  be 
within  the  operational  area  of  the  a«dit 
uuinn's  home  or  a  branch  office.  The 
credit  union  would  be  required  to 
submit  documentation  to  the 
appropriate  regional  director,  similar  to 
existing  poUcy,  within  a  specified  time 
after  service  has  began.  NCUA  would 
then  formally  act  to  add  the  new  select 
group  to  the  credit  union's  field  of 
membership.  The  procedure  would 
permit  credit  unions  to  begin  providing 
quality  services  mxich  more  quickly  end 
tffiiciently.  The  Board  mvites  comments 
on  the  appropriateness  of  such  policy 


and  tnggaitwd  pracediues  for  dealii^ 
with  these  expansions. 

Policy  To  Help  Foster  Serriee  to  hom- 
Income  Communities 

The  Board  has  considered  two 
additional  means  tot  helping  to  enable 
federal  credit  unioris  to  serve  low- 
income  communities: 

•  To  pennit  credit  union  chartering 
and  field  of  membership  expansion 
based  on  associational  groups  formed 
for  the  sole  purpose  of  making  credit 
union  service  available  to  low-income 
persons,  much  as  is  now  permitted  for 
existing  credit  unions  seeking  to  extend 
service  to  senior  citizens. 

•  To  permit  occupational, 
associational.  and  multiple  group 
federal  oedit  unions  to  add  to  their 
fields  of  membership  communities 
satisfying  the  "low  income  credit 
union  "  definition  of  §701.32  of  NCUA's 
rules  and  regulations. 

The  Board  seeks  comment  on  both  of 
these  approaches. 

Pending  Litigation 

Currently,  there  are  several  lawsuits 
pending  brought  by  banks  challenging 
NCUA's  iolerpretation  of  c(»nmon  bond 
requirements,  particularly  certain 
NCUA  decisions  with  respect  to  the 
statutory  limit  on  community  charters 
and  the  permissibility  of  multiple  group 
charters.  These  proposed  changes  in 
chartering  policy  are  not  being  made  in 
response  to  or  because  of  these  lawsuits. 
Since  the  proposed  chaises  are 
basically  a  clarification  of  existing 
policies  and  practices,  they  will  have  no 
effect  on  the  lawsuits.  Moreover,  NCUA 
believes  its  intffi-pretaticms  of  section 
109  of  the  Federal  Credit  Union  Act  are 
proper  and  will  be  upheld  by  the  courts. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  ute  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  heve  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  "The  changes 
to  NCUA  policy  resulting  from  adoption 
of  this  proposed  IRPS  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smalt  credit 
unions;  and  resulting  changes  would 
clarify  existing  policy  rather  than  creele 
new  restrictions.  Acowdingly,  the  Board 
determines  and  oeitifies  that  this 
proposied  rule  does  not  heve  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  FiexibiUty 
Act  analysis  is  not  required. 


Paperwork  Reduction  Act 

The  infomatian  ooUectioo 
Bequiweatsoaateined  is  the  pcopoeed 
IRPS  will  be  submitted  to  OMB  far 
review  under  the  Paperwoik  Reduction 
Act.  Written  comments  and 
recommeadetions  regarding  the 
collection  requirements  shcmld  be 
forwarded  directly  to  the  OKfB  Desk 
Officer  indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Execxitive  Office  Building, 
room  3206,  Washington,  DC  20503; 
Attn.:  Gary  Waxraan. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
regulation  applies  only  to  federal  credit 
unions  and,  therefcwe.  will  not  affact 
state  interests. 

List  ofsuhiects  in  12  CFR  part  701 

Qiartering.  Conversions,  Credit 
union.  Field  of  membership.  Field  of 
membership  additioo.  Mergers. 

By  the  National  Credit  Union 
Administration  od  faXj  IS,  1993. 
BockyBdar, 
Secretary,  NCUA  Board. 

Accordingly.  NCUA  proposes  to 
amend  12  CFR  part  701,  supersede  IRPS 
89-1.  and  add  IRPS  XX-X  as  follows: 

PART  TOt-O^GANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  pert  701 
continues  to  read  as  follows: 

Autharily:  12  U.S.C.  1755, 1756, 1757, 
1759, 1761a.  1761b.  1766. 1767. 1762, 1764, 
1787, 1769.  and  1 796. 

2.  Section  701.1  is  revised  as  follows: 

S701.1    rederel  credit  union  chartering, 
field  of  membership  modifkationa,  and 
conwerelene. 

National  Cradit  Union  Axlniinistxatlon 
practice  and  procedure  conoeming 
chartering,  field  of  membership 
modifications,  and  conversions  are  set 
forth  in  Interpretive  Ruling  and  Policy 
Statement  XX-X — Chartering  and  Fidd 
of  Membership  Policy  XX-X  {IRPS  XX- 
X).  The  IRPS  is  inconxmted  into  this 
regulation. 

3.  IRPS  89-1  is  superseded  by  the 
following  IRFS  XX-X. 

NalR  The  ioUowiag  Tullag  will  not  appear 
in  the  Code  of  Pedanl  RaguJatiant. 

Chapter  1— Federal  Credit  Unkn 
Chartering 

Goais  of  NCUA  chartering  policy 

NCUA's  diaitaing  poKdes  «e 
directed  toward  eddeving  three  goalK 
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•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act  concerning 
granting  federal  charters. 

•  To  promote  credit  union  safety  and 
soundness. 

•  To  make  quality  credit  union 
service  available  to  all  eligible  groups 
who  wish  to  have  it. 

Who  May  Apply  for  a  Federal  Credit 
Union  Charter 

NCUA  may  grant  a  charter  to  any 
groujpwhera  it  finds: 

•  The  group  possesses  a  recognizable 
and  appropriate  common  bond; 

•  Ine  subscribers  are  of  good 
character  and  are  fit  to  represent  the 
group;  and 

•  Establishment  of  the  credit  union  is 
economically  advisable-^.e.,  it  %vill  be 
a  viable  institution  and  its  chartering 
will  not  materially  afiiact  the  interests  of 
other  credit  imions  or  the  credit  union 
system. 

Generally,  these  are  the  only  criteria 
NCUA  will  look  to.  In  unusual 
circumstances,  however,  NCUA  may 
consider  other  factors,  such  as  other 
federal  law  or  public  policy,  in  deciding 
if  a  charter  should  be  approved. 

Common  Bond 

Congress  has  recognized  three  types 
of  federal  credit  imion  common  bonds — 
occupational,  assodational,  and 
community.  A  faderal  credit  union  may 
also  consist  of  a  combination  of 
occupational  and  assodational  groups. 
For  example,  NCUA  may  charter  a 
federal  credit  luiion  consisting  of 
employees  of  a  local  school  district  and 
members  of  a  church  group. 

The  Federal  Credit  Union  Act  and 
NCUA  recognize  that  individual  groups 
have  their  own  common  bond.  All  of  the 
groups  belonging  to  one  particular 
credit  union  (i.e.,  listed  in  section  5  of 
the  credit  union's  charter)  make  up  the 
credit  union's  field  of  memberahip.  If 
the  charter  is  granted,  the  federal  credit 
union  will  only  be  able  to  grant  loans 
and  provide  services  within  the  groups 
defined  in  the  charter. 

If  the  federal  credit  imion  later  wishes 
to  add  pereons  to  its  field  of 
memberahip,  it  must  submit  a  charter 
amendment  request  to  NCUA  in 
accordance  with  the  procedures  set 
forth  in  Chapter  2. 

•  Occupational  Common  Bond 

NCUA  has  limited  this  common  bond 
to  emplo]mient  by  the  same  enterprise. 
Penons  sharing  this  common  bond  may 
be  geographically  dispersed. 

A  proposed  federal  credit  union 
whose  primary  sponsor  is  a  particular 
corporation  may  include  the  employees 
of  that  corporation  who  work  at  another 


location,  employees  of  the  corporation 
who  are  paid  from  or  are  supervised 
from  the  neadquartere  location,  such  as 
sales  persons  or  sales  agents  who  work 
at  a  number  of  locations,  employees  of 
a  division  or  majority-owned  subsidiary 
of  the  parent  corporation  regardless  of 
location,  and  employees  of  a  related 
company  (such  as  persons  working   . 
regularly  for  an  enterprise  under 
contract  and  possessing  a  strong 
dependency  relationship  with  the 
sponsoring  enterprise).  Each  group  to  be 
served  (e.g.,  majority-owned 
subsidiaries,  and  contractora)  must  be 
separately  listed. 

All  occupational  common  bonds  will 
include  a  geographic  definition:  e.g., 
"employees,  officials,  and  persons  who 
work  regularly  under  contract  in  Miami, 
Florida  for  ABC  Corporation  or  any  of 
these  majority-owned  subsidiaries. 

•  •  '"Other  acceptable  geographic 
definitions  are:  "employees  of  *  *  * 
who  are  paid  fit)m  *  •  '"or 
"employees  of  '  *  •  who  are 
supervised  from  *  *  •".  To  the 
maximum  extent  possible,  setting 
geographic  definitions  by  changeable 
corporate  or  division  boundary — e.g., 
"employees  of  Federal  Reserve  District 
6" — is  to  be  avoided. 

The  employer  may  also  be  included  in 
this  common  bond— e.g.,  "ABC 
Corporation  and  its  subsidiaries."  The 
employer  group  will  be  defined  in  the 
last  clause  describing  the  group. 

•  Sample  Fields  of  Memberahip 

Some  examples  of  occupational  group 
definitions  are: 

•  "Employees  of  the  Scott 
Manufacturing  Company  who  work  in 
Chester,  Pennsylvania.  *  •  '"(common 
bond — same  employer) 

•  "Employees  and  elected  and 
appointed  officials  of  municipal 
government  in  Parma.  Ohio.  •  •  •" 
(common  bond — same  employer) 

•  "Employees  of  Johnson  &>ap 
Company  and  its  majority-owned 
subsidiary,  Johnson  Toothpaste 
Company,  who  work  in  Augusta  and 
Portland, Maine.  *  •  •"(common 
bond — parent  and  majority-owned 
subsidiary  company) 

•  "Personnelof  fleet  units  of  the  U.S. 
Navy  home  ported  at  Mayport,  Florida. 

•  *  *"  (common  bond — same  employer 
(U.S.  Navy)) 

•  "Department  of  Defense  civilian 
and  U.S.  Army  personnel  who  work  or 
are  stationed  at,  or  are  attached  or 
assigned  to  Fort  Belvoir,  Virginia,  or 
those  who  are  retired  fix>m,  or  their 
dependents  or  dependent  survivora  who 
are  eligible  by  law  or  regulations  to 
receive  and  are  receiving  benefits  or 
services  frx)m.  that  military  installation. 


*  *  *"  (common  bond — same 
employer) 

•  "Employees  of  those  contractora 
who  work  regularly  at  U.S.  Naval 
Shipyard  in  Bremerton,  Washington. 

*  *  *"  (common  bond — employees  of 
contractora) 

•  "Employees,  docton.  medical  staff, 
technicians,  medical  and  nureing 
students  who  work  at  Boston  Medical 
Center  at  the  locations  stated:.  *  *  *" 
(common  bond — same  employer) 

•  "Employees  and  teachera  who  work 
for  the  School  District  Number  3  in 
Austin,  Texas.  *  '  *"  (common  bond;— 
same  employer) 

Some  examples  of  insufficiently 
defined  occupational  groups  are: 

•  "Employees  of  engineering  firms  in 
Seattle,  Washington."  (No  common 
employer;  names  of  firms  must  be 
stated;  however,  may  be  the  basis  for  a 
multiple  group.) 

•  "Pereons  employed  or  working  in 
Chicago,  Illinois."  (No  common 
employer;  names  of  firms  must  be 
stated.) 

•  "Pereons  working  in  the 
entertainment  industry  in  California." 
(No  common  employer;  names  of  firms 
must  be  stated.) 

•  "Pereons  employed  by  the  Atlanta, 
Georgia  and  the  Jacksonville,  Florida 

Boards  of  Education. (No 

common  employer;  not  same 
operational  area.) 

*  Assodational  Common  Bonds 

NCUA  limits  this  common  bond  to 
groups  consisting  primarily  of 
individuals  (natural  persons)  who 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests. 

Qualifying  assodational  groups  must 
hold  meetings  open  to  all  natural  person 
membere  at  least  once  a  year,  must 
sponsor  other  activities  which  clearly 
demonstrate  that  the  membere  of  the 
group  meet  and  interact  frequently  to 
accomplish  the  objectives  of  the 
assodation.  and  must  have  an 
authoritative  definition  of  who  is 
eligible  for  memberehip— usually,  this 
will  be  the  association's  charter  and 
bylaws. 

The  clarity  of  the  associations! 
group's  definition  and  compactness  of 
its  memberehip  will  be  important 
criteria  in  reviewing  the  application. 
NCUA  policy  is  to  organize 
assodational  chartere  at  the  lowest 
organizational  level  which  is 
economically  feasible. 

Associations  formed  primarily  to 
obtain  a  credit  union  charter  do  not 
have  a  sufficient  associations!  common 
bond;  nor  do  associations  based  on  a 
client-customer  relationship — an 
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insurancs  ooBipuy  vm  itt  cufltoBSsra  or 
a  buyer's  club  and  its  members,  for 
example. 

NCUA  dwrten  aseocMtioml  fiederal 
credit  unions  consisting  of  natural 
person  nwHiben.  Aseociationai 
members  must  be  natural  persons,  pay 
dues,  and  have  voting  rights  or  hold 
office  as  prescribed  in  the  association's 
charter  and  bylaws.  In  certain  inrtances, 
NCUA  will  atoo  allow  non-natural 
parsons  (e.g.,  corporate  sponsor  or 
organizations  of  members)  to  be  eligible 
for  membership.  Moreover,  tbe  common 
bund  extends  only  to  the  association's 
members.  The  employees  of  a  member 
of  3  local  diamber  of  commerce,  for 
example,  do  not  have  a  sufficiently 
close  tie  to  the  association  to  be 
included.  A  proposal  to  include  these 
persons  among  diose  to  be  served  by  the 
federal  credit  union  will  be  considered 
as  a  multiple-group  charter  application. 

All  associational  common  oonds  will 
include  a  definition  of  the  group  that 
may  be  served  based  on  the  effective 
date  of  the  assodation's  charter  and 
bylaws  and  a  geographic  limitation — 
unless  the  i±nter  or  bylaws  of  the 
associational  group  limits  the 
ideographical  area — e.g..  "Members  of 
the  ABC  Association  living  or  working 
in  New  York,  New  York,  who  oualify  for 
membership  i:i  accordance  wim  its 
charter  and  bylaws  in  a%ct  on  January 
21. 1989." 

If  the  aaaocMtioo's  charter  and  bylaws 
are  changed  nibsequent  to  the  effective 
date  stated  in  the  field  of  membership. 
the  credit  union  must  submit  the 
revised  charter  or  bylaws  for  NCUA's 
approval  prior  to  serving  members  of 
ttie  association  added  as  a  result  of  the 
change.  This  type  of  field  of 
membership  amendment  will  require 
following  select  group  addition     * 
prooadures  Hisnissea  in  Chapter  2. 

Student  groups,  including  students  in 
a  trade  school  curriculum,  constitute  an 
associational  common  bond  and  may 
qualify  for  a  federal  credit  union 
charter.  Since  such  groups  usually  do 
not  have  a  formal  charter,  there  is  no 
requlrament  for  these  groups  to  provide 
a  charter. 

Labor  union  groups  also  constitute  an 
assodatiflnal  common  bond.  Soma  labor 
unions  serve  members  who  wrork 
regularly  bx  several  employats,  but 
others  have  members  who  work  for  only 
one  employer.  In  these  latter  cases, 
overlap  protection  may  be  provided  if  a 
substantial  portion  of  the  company's 
employees  ais  awed  by  the  credit 
union. 

Homeowner  associations,  tenant 
groups,  electric  co-ops,  consumer 
gmups  and  othar  groups  of  persons 
Kas'ing  an  "interest  in"  a  particular 


aiUM  ski  OMiiiR  conconer 

coopentives  may  be  eligible  to  receive 
a  faderel  charter.  However,  they  most 
make  a  Arong  showing  of  common 
activities  whkji  deor^  demonstrate 
that  the  group  meets  and  interacts 
frequently  to  accomplish  the  objectives 
of  the  association.  Fttrthenuote,  they 
must  provide  cleer  evidence  of 
economic  viability.  Newly-aiganized 
assodations  must  make  a  similar 
showing.  Experience  has  shown  that  a 
new  group's  efforts  are  best  focmed  on 
solidifying  member  interest  before 
attempting  to  offer  credit  union  service. 

The  assodation  itself  may  also  be 
included  In  the  field  of  membership'— 
e.g.,  "ABC  Assodation." 
•  Sample  Fields  of  Membership 

Some  examples  of  asaodational  group 
definitions  are: 

•  "Regular  members  of  Locals  10  and 
13.  IBEW,  Miami.  Florida,  who  qualify 
for  membership  in  accordance  with 
their  charter  and  bylaws  in  eSact  on 
May  20, 1989." 

•  "Members  of  the  Hoosier  Farm 
Bureau  who  live  or  ivork  in  Grant. 
Logan,  or  Lee  Counties  of  Indiana,  who 
qualify  for  membership  in  eccordaooe 
with  its  charter  and  bylaws  in  afEsct  on 
March  7. 1980.  " 

•  "Members  of  the  First 
Church  Topaka,  Kansas. " 

•  "Members  of  the  ShaloB 
Congregation  in  Chevy  Cbaae. 
Maryland." 

•  "Regular  members  of  the  Corporate 
Executives  Assodation,  located  in 
Westchester.  New  York,  who  live  or 
work  in  Westchester.  Rockland,  and 
SuEblk  Counties  in  New  York,  who 
qualify  for  membership  in  accordance 
with  its  charter  and  bylaws  in  efEsct  on 
December  1. 1985." 

•  "Members  of  the  Northern 
Michigan  Electric  Co-op  located  in 
Marquette,  Michigan."  Soma  examplee 
of  insufficiently  defined  asaodational 
group  definitioiia  are: 

•  "Members  of  military  aervioadnbs 
in  the  State  of  New  Mexico."  (No  siagle 
associational  tie:  spedfic  chibs  and 
locations  must  be  nanwd:  laay  be 
considered  as  multiple  group.) 

•  "Veterans  of  U.S.  military  service." 
(Group  is  too  broadly  defir.bd;  no  formal 
assodation  of  all  members  of  the  ^oup.) 

Some  examples  of  unacceptable 
assodational  common  bonds  are: 

•  "ABC  Buyers  dub."  (An  interest  in 
purchasing  only  does  not  meet 
asaodational  standards.) 

•  "Customers  of  ABC  Insurance 
Company."  (Policyholders  or  customer/ 
client  relationships  do  not  meet 
assodational  standards.) 


•  Comaiaaity  Coaunon  Bonds 

Congress  has  required  that  a  credit 
union  charter  based  on  a  tie  to  a  spedfic 
geographic  location  be  limited  to  "a 
well-defined  neighboihood.  community, 
or  rural  district"  NCUA  policy  is  to 
hmit  the  commxmity  to  a  siagw, 
compad,  well-defined  area  where 
residents  oonnringle  and  interad 
regularly. 

NCUA  rncngniaas  two  types  of  affinity 
on  which  a  community  common  bond 
can  be  based:  residence  and 
employment  Businesses  and  other  legal 
entities  within  the  community 
boundaries  osay  alao  qualify  for 
membership.  Given  the  diversity  of 
conummity  daaaactariatics  throoghout 
the  country  and  NCUA's  goal  of  mddng 
credit  union  service  availaUe  to  all 
eligible  groups  who  wi^  to  have  it. 
NCUA  has  astabhshed  the  foUowing 
common  bond  requirements  (see  alio 
appendix  G  for  fiirthar  discussion): 

•  The  geographic  area's  boundaries 
must  be  deafly  d^nad;  and 

•  The  charter  applicant  must 
establish  that  the  area  is  recognised  by 
those  who  live  and/or  work  there  as  a 
distinct  "neighborhood,  community,  or 
rural  district" 

A  typical  defiiritian  of  a  community- 
based  common  bond  is:  "Persons  who 
live  or  work  in,  and  businesses  and 
other  legal  entities  located  in  ABC,  die 
area  of  XY^  Qty  bounded  by  Fern  Street 
on  the  n<vdi.  Long  Stoeet  on  the  eat. 
Fourth  Street  on  the  sooth,  and  Elm 
Avenue  on  d»  west." 

If  the  community  is  also  a  recogntssd 
legal  entity,  it  may  also  be  included  in 
the  field  of  membership— e.g.,  "DEF 
Township,  GHI  County,  Kansas." 

•  Sample  Fields  of  Membership 

Some  exanpias  of  connunity 
common  bond  definitions  are: 

•  "Persons  w^o  liva  or  work  in  Grem 
County,  Maine." 

•  "Persons  who  Bve  or  wori^  in  md 
businesses  and  other  legal  entities 
located  in  Independent  School  District 
No.  1.  DuPage  County,  Illinois." 

•  "Persons  who  live  or  work  within  a 
ten-mile  radius  of  the  main  post  office 
in  Walnut.  nUnois"  (Rural  arees  onfy.) 

Some  examples  of  insuffidentiy 
defined  commimity  common  bond 
definitions  are: 

•  "Persons  who  live  or  work  within 
and  businesses  located  within  a  ten- 
mile  radius  of  Washington,  DC"  (Not  a 
recognized  neighboihood,  community, 
or  rural  distrid.) 

•  "Persons  who  live  or  woiic  in  the 
industrial  section  of  New  York.  New 
YorL"  (Not  a  recognized  neighborhood, 
community,  or  rural  distrid.) 


•  OanmHflBitjrServiaBArM 

The  service  area  of  a  commtRiity 
federal  oedit  union  is  the  area  defined 
in  its  charter,  usually  with  north,  east, 
south,  and  trest  boundaries. 
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•  Multiple  group  charters 

NCUA  may  charter  a  federal  credit 
union  to  serve  a  combination  of  distinct, 
definable  occupational  and/or 
assodational  groups.  However,  NCUA 
will  not  diaitar  a>  a  single  iBderal  credit 
union  multiple  groups  which  include  a 
group  widi  a  community  common  bond. 

Parsons  with  diSarant  employers  but 
who  work  in  the  same  or  a  similar 
occupation  will  not  be  considered  as 
having  a  jia^s  mmgnnn  bond.  For 
examala.  amployaas  of  two  independent 
school  districts  will  not  be  considered 
as  having  a  single  common  bcmd. 
However,  these  disparate  groups, 
identified  and  listed  separately,  may 
serve  as  the  basis  of  a  multiple  ffmxp 
field  of  membership. 

In  addition  to  gBaaral  chartering 
requirements,  these  ^ledal 
requirements  pertainii^  to  multiple 
group  applications  must  be  satisfied 
befion  NCUA  will  grant  such  a  charter: 

•  Eaoh^ottptobeinchidediathe 
propoMd  fieU  of  momberdaip  of  the 
federal  credit  union  must  have  its  own 
occupational  or  asaociational  cranmon 
bond. 

•  £xoqit  for  employee  groups  in  the 
same  induttiial  pvk.  shopping  canter  or 
similar  fadlity,  each  group  roust 
individually  request  inclusion  in  the 
proposed  fiaideral  credit  union's  diarter. 

•  The  proposed  credit  union  must 
possess  the  financial  resoiBoee  and 
management  capability  to  ptavidB 
quality  credit  union  service  to  each 
group.  Evidence  of  this  capacity  must  be 
indnded  in  the  business  plan. 

•  Eadi  group  must  be  within  tte 
"operational  area"  of  the  home  or 
branch  office  of  the  proposed  federal 
credit  union.  The  "operational  area"  of 
a  oiadit  mrion  is  an  area  surrounding 
die  crB<fit  imion's  home  and  eadi 
branch  offits  that,  as  determined  by 
NCUA  in  Its  discntion,  can  reasonably 
be  served  by  Hwt  office.  Normattr, 
NCUA  will  consider  ttte  area  within  a 
25  mUe  radivs  of  the  home  or  branch 
offica  as  tliB  operational  area.  With  rural 
populations,  however.  Uie  area  the 
credit  imion  can  reasonably  serve  may 
be  somewhat  broader. 

Whether  a  credit  union  facility 
qualifies  as  a  "home"  or  "branch"  office 
will  depend  on  the  circumstances  of 
each  pazticular  caae.  Qq  the  one  hand, 
a  baVXy  wfaidi  is  directly  and  solely 
owned  by.  leased  by,  or  donated  to  a 
credit  uMon.  and  has  a  credit  union 


emplofee  ngidariy  on  site  who  accepts 
payment  OS  shares  a»d  dtsburaes  hms. 
is  (^arly  a  hone  or  branch  office.  Ob 
the  other  hand,  an  ATM  or  similar  cash 
disbursing  machine  is  not 

Betwaeo  theae  two  oxtomes  an  a  Inst 
of  arrangemanta— e.g.,  shaiod 
ownership,  full  service  facilities: 
individually  owned  facilities  with 
shared  staff;  and  facilities  owned 
through  a  CUSO  incMvidaaUy  or  jointly 
with  other  credit  tmions  at  other 
financial  institutioBS  (somatinws  called 
"shaiad  Cadiitiee"  or  ^'shared  aervics 
centers").  Reoognition  of  each  of  4hwe 
intwmeckate  cases  as  a  home  or  branch 
office  will  take  into  account  all  relevant 
circumstances,  including: 

•  The  demonstrated  commitment  on 
the  part  of  the  credit  union  to  aarve  the 
group  in  that  ooa  fior  the  long  lerm. 

•  The  likelihood  that  the  group  will 
perceive  that  commitment. 

•  The  adequacy  of  the  facility  and 
staff  in  relation  to  the  needs  of  the  group 
to  be  served. 

•  The  desires  of  the  group. 

•  The  availability  of  odrar  credit 
union  service. 

"Shared  service  centers"  or  "shared 
facilities"  generally  will  not  be 
considered  "brandies"  for  the  pmposes 
of  field  of  membership  expansions. 
Regional  directors  may  make 
exceptions,  considerii^  a  pertinent 
factors — for  example,  for  credit  unions 
which  are  converting  an  existing  branch 
to  a  shared  fadlity.  It  is  not  NCUA's 
intention  to  force  a  credit  union  to 
maintain  an  unprofitable  branch  just  to 
enable  select  group  expansions  around 
that  branch. 

All  persons  within  the  group  who 
work  (for  an  occupational  group)  or 
meet  regularly  (for  an  assodational 
group)  within  the  operational  area  are 
"within"  the  operational  area.  The 
following  are  also  "within"  the 
operational  area:  employees  of  a  firm 
who  are  paid  or  supervised  from  a  place 
or  employees  of  a  firm  or  members  of  a 
group  whidi  has  its  headquarters  at  a 
place  within  the  operational  area;  and 
all  enqiloyeas  ormembers  of  a  group 
which  has  a  majority  of  its  employees  or 
members  working  withui  the 
operational  area. 

•  Sample  Field  of  Mnnbership 

An  example  of  a  multiple  group  field 
of  memberdiip  is:  The  field  tS 
membership  of  this  federal  credit  union 
shall  be  limited  to  the  following: 

1.  Employees  of  DuPont  Corp.  who 
vtroik  in  Wilmington.  Delaware; 

2.  Partnen  and  employees  of  the  law 
firm  of  Smith  &  Jones  who  wok  in 
Wilmington.  Delaware: 


3.MawhanoftheGMAaaoriatiaB 
who  live  in  WiiniafiaB.  Dekware,  and 
qaaliiy  Sor  mamhorship  in  accordaaoa 
with  its  c^ailflr  and  bjrlaws  in  efiact  am 
Decemhar31.ta02. 

•  Additional  Documentation 

For  multiple  group  charters,  tha 
applicable  mgional  diractor  will  naai 
the  following,  in  addition  to  what  is 
required  for  new  cfaaiters  generally: 

•  For  each  group  seofciBg  to  be 
included  in  the  oedit  union's  field  of 
maijibaivkip,  the  crcdit  union  must 
provide  a  latter  from  tha  group,  on  the 
group's  latlerfaaad  atatiaiiary  and  sigaad 
by  an  official  repraaaolativa  of  the 
group,  containing  this  information: 

•  Tbe  fecX  that  the  group  wants  to 
obtain  service  fitim  the  requesting  credit 
union  and  the  extent  te  vrhich  the  group 
supports  the  credit  union — eg.,  by 
providing  access  to  its  employees  or 
members  via  pa}at)ll  deduction,  by 
permitting  use  of  employee  or  members 
newsletter,  etc. 

•  The  number  of  employees  or 
members  in  the  group. 

•  The  proximity  to  the  credit  union's 
dosest  office,  ather  home  or  branch. 

•  The  name  of  any  credit  union  to 
which  the  group  cunently  has  access. 

•  The  group's  headquarters  location 
and  all  oiber  work  locations  the  credit 
imion  is  proposing  to  serve. 

•  If  the  group  is  eligiUe  for 
membership  in  another  credit  union, 
documentation  must  be  provided  to 
support  incluston  of  tiie  group  nnder 
the  standards  set  fardi  in  the  "Overlaps" 
section  of  this  chapter. 

•  The  credit  union  must  submit 
sufficient  information  to  support  tha 
conclusion  that  the  group  is  in  feet 
within  the  oparatiooal  area  of  its  home 
or  a  brandi  ofRoa. 

•  Other  persons  dtaring  common 
bond 

A  number  of  persons  by  virtue  of  their 
close  rriationslup  to  a  common  bond 
group  may  be  included,  at  the  charter 
applicant's  option,  in  the  field  of 
member^ip: 

•  "Spouses  of  persons  who  died 
while  within  the  field  of  membership  of 
this  credit  union". 

•  "Employees  of  diis  credit  union". 

•  "Persons  retired  as  pensioners  or 
annuitants  from  the  abova 
employment". 

•  "Members  of  thefr  immediate 
familial. 

•  "Volunteeri". 

•  "Organizations  of  sudi  persons". 
"Members  of  their  immediate 

families"  may  be  generally  defined  as 
deemed  appropriate  by  a  federal  credit 
union  when  including  this  group  among 
those  to  be  served.  To  be  made  effartive, 
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howwer.  the  federal  credit  union's 
board  of  directors  must  spprove  the 
definition  by  resolution,  end  include  it 
in  Article  XVm.  section  2,  (rfiu  bylawrs. 
NCUA  spproval  is  not  necessary. 

Volunteers,  by  virtue  of  their  close 
relationship  %vith  s  sponsor  group,  may 
be  included.  Examples  include 
volunteers  working  at  a  hospital  or 
church. 

Under  Article  II.  secti<»  5,  of  NCUA's 
Standard  Bylaws,  if  s  member  leaves  the 
field  of  membership,  standard  member 
services  are  terminated.  However,  the 
board  of  directors  may,  by  resolution, 
set  fi»th  the  circumstances  under  which 
a  member  may  maintain  membership. 
This  option  is  commonly  referred  to  as 
the  "once  s  member,  always  a  member" 
bylaw  provision. 

Character  and  fitness  of  subscribers 

The  Federal  Credit  Union  Act  requires 
that  seven  or  more  natural  persons  must 
present,  to  NCUA  for  spproval.  a  sworn 
organization  certificate  stating  at  a 
minimum: 

•  The  name  of  the  proposed  federal 
credit  union. 

•  The  location  of  the  proposed  federal 
credit  union  and  the  territory  in  which 
it  will  operate. 

•  The  names  and  addresses  of  the 
subscribera  to  the  certificate  and  the 
number  of  shares  subscribed  by  each. 

•  The  initial  par  value  of  the  shares. 

•  The  proposed  field  of  memberahip, 
specified  in  detail. 

•  The  term  of  the  existence  of  the 
corporation,  which  may  be  perpetual. 

•  The  fact  that  the  certificate  is  made 
to  enable  such  persons  to  avail 
themselves  of  the  advantages  of  the 
Federal  Credit  Union  Act. 

These  seven  or  more  persons  will  be 
the  proposed  federal  credit  union's 
"subscribers."  False  statements  on  the 
organization  certificate  may  be  groimds 
for  federal  criminal  prosecution. 

Tlie  Act  also  reqwres  NCUA  to  satisfy 
itself  as  to  the  "general  character  and 
fitness"  of  these  subscribers.  The 
subscribers,  prospective  officials  and 
employees,  therefore,  will  be  the  subject 
of  credit  and  background  investigations. 

Economic  advisability 

Before  chartering  a  federal  credit 
union,  NCUA  must  be  assured  that  the 
institution  will  be  viable  and  that  it  will 
not  materially  affect  existing  state  or 
federal  credit  imions.  This  economic 
advisability  inquiry  has  become 
especially  important  since  1970,  when 
Congress  assigned  NCUA  the  obligation 
to  establish  a  deposit  fund  insuring 
credit  union  shares  and  to  preserve  that 
fund. 

NCUA  will  conduct  an  independent 
on*site  investigation  for  eadi  cnarter 


application  to  assure  itself  that  the 
proposal  can  be  successful.  In  general, 
the  success  of  any  credit  union  depends 
on:  (a)  The  depth  of  the  membets' 
support:  (b)  the  character  and  fitness  of 
management;  and  (c)  present  and 
proje^ed  market  conditions. 

•  Member  Support 

While  NCUA  has  not  set  a  minimum 
size  field  of  membership  for  chartering 
a  federal  credit  union,  experience  has 
shown  that  a  credit  union  with  under 
500  potential  members  generally  is 
unlikely  to  succeed.  A  charter  applicant 
with  a  proposed  field  of  membwship  of 
under  500  will  have  to  demonstrate 
convincing  support  for  the  credit  union. 
For  example,  in  an  occupational  group 
a  commitment  for  significant  long-term 
support  fi-om  the  employer  must  be  in 
evidence. 

The  group's  size  is  only  of  help  if 
membera  participate  in  the  credit  union. 
The  charter  applicant  must  show  that  a 
substantial  percentage  of  the  group's 
members  will  join  the  credit  imion  and 
use  its  services.  Survey  results  must  be 
based,  at  a  minimum,  on  a  sampling  of 
250  potential  membera.  In  particular 
instances,  especially  where  the  common 
bond  is  broadly  defined  or  newly 
established,  NCUA  may  require  a  larger 
sampling. 

•  Proposed  Management's  Character 
and  Fitness 

The  applicant  must  provide  a  list  of 
the  persons  who  will  serve  as  officials 
and  employees.  NCUA  will  conduct  a 
credit  and  background  (including 
criminal  record)  investigation  on  each  of 
the  proposed  federal  credit  \mion 
officials  and  employees.  The  costs  of 
any  such  investigations  will  be  borne  by 
the  subscribera. 

NCUA  will  also  need  assurance  that 
the  management  team  will  have  the 
requisite  skills — particularly  in 
leaderehip  and  accounting — and  the 
commitment  to  dedicate  the  time  and 
effort  needed  to  make  the  proposed 
federal  credit  union  a  success. 

•  Present  and  Future  Market  Conditions 

The  ability  to  compete  in  the 
marketplace  and  to  adapt  to  changing 
market  conditions  is  key  to  the  survival 
of  any  enterprise,  and  a  crucial  part  of 
that  is  the  ability  to  plan  well.  NCUA. 
therefore,  requires  an  applicant  to 
submit  a  business  plan  biased  on 
realistic  and  supportable  projections 
and  assumptions,  including,  as  a 
minimum,  these  elements: 

•  Mission  statement. 

•  Analysis  of  market  conditions — 
economic  prospects  for  the  group 


availability  of  financial  services  from 
credit  unions,  banks,  S&Ls. 

•  Summary  of  survey  results. 

•  nnandal  services  needed/desired. 

•  Financial  services  to  be  provided. 

•  How/when  services  are  to  be 
implemented. 

•  Staffing  of  credit  \mion  and 
credentials  of  key  employees. 

•  Physical  facility— office, 
equipment. 

•  Type  of  recordkeeping  system. 

•  Budget  for  1st.  2na  and  3rd  year. 

•  Semiannual  pro  forma  financial 
statements  for  1st.  2nd  and  3rd  year, 
including  assumptions— e.g..  loan  and 
dividend  rates. 

•  Goals  for  number  of  membera. 

•  Goals  for  operating  independently. 

•  Source  of  funds  to  psy  expenses 
during  initial  months  of  operation. 

•  Written  policies  (lencung. 
investments,  funds  management,  capital 
accumulation). 

•  Goals  for  dividends,  generation  of 
resources. 

•  Plan  for  continuity— directore, 
committee  membera. 

•  Evidence  of  sponsor  commitment  if 
subsidies  are  critical  to  success  of  the 
federal  credit  union— evidence  may  be 
in  the  form  of  letten,  contracts,  or  any 
other  such  document  on  which  the 
proposed  federal  credit  union  can 
substantiate'its  projections. 

NCUA  expects  that  the  subscribera 
and  proposed  officials  will  imdentand 
and  support  the  business  plan 
submitted. 

Overlaps 

(This  discussion  pertains  to  new 
chartera  as  well  as  existing  chartere.) 

•  In  General 

An  overlap  exists  when  a  group  of 
peraons  is  eligible  for  membership  in 
two  or  more  credit  unions,  including 
state  chartere.  General  poliCT  reqmres 
that  every  reasonable  effort  be  made  to 
avoid  an  overlap.  Ideally,  a  group  of 
persons  should  be  included  in  the  field 
of  memberahip  of  only  one  credit  union. 

Both  new  and  existing  credit  tuiions 
are  obligated  to  investigate  the 
possibility  of  an  overlap  prior  to 
submitting  an  application  for  a  new 
charter  or  addii^  a  group  by  surveying 
the  prospective  field  of  membership  and 
contacting  the  state  credit  union 
supervisor  and  the  local  credit  imion 
leaeue  or  trade  association. 

If  and  when  an  overlap  situation  does 
arise,  officials  of  the  involved  credit 
unions  must  attempt  to  work  out  the 
overlap  problem  between  or  among 
themselves.  If  the  matter  is  resolved 
informally,  the  applicant  must  submit  a 
letter  to  that  effiect  from  the  credit  union 
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whow  fiaid«fai«nbei8faip  alreuljr 
includes  tb«  aub^l  Brovs. 

If  »o  foiotution  fa  ytosOTle.  an 
appliGaltaii  for  •  new  charter  or 
expanskm  nay  atiU  be  si^Mnitted,  but 
must  «lao  kicHida  infonnation  regarding 
the  vmti^  and  docuraeDt  attempts  at 
inforraid  naolutioa.  Ib  any  event,  the 
applioaat  iederal  credit  UDioa  must 
clearly  ndicate  wliy  a  new  credit  union 
or  expansiaa  is  beiag  sought  and  why 
'  existing  and  potential  members  of  the 
currant  credit  union  will  support  and 
join  a  nawly  chartered  or  esqianded 
federal  credit  union. 

When  raaolution  of  an  overlap 
problem  is  not  fbrthcoming.  and  other 
circumstances  warrant  an  overlap,  then 
an  overlap  may  be  permitted.  Among 
the  circumstances  which  may  justify  an 
overlap  are: 

•  Failure  of  the  original  credit  union 
to  provide  quality  service  to  the  group. 

•  Limited  participation  by  members 
or  empiloyees  tif  the  group  in  the 
original  credit  union  after  the  expiration 
of  a  reasonable  period  of  time. 

•  Incidental  overlap  (the  group  of 
persoiis  in  question  is  ao  small  as  to 
have  no  malarial  effect  on  the  original 
credit  union). 

In  reviewing  the  ovorlap.  the  regional 
diroclor  will  consider  the  natiire  of  the 
problem,  efforts  made  to  resolve  the 
proUeB,  financial  effect  on  the 
overlapped  credit  union,  the  dedres  of 
the  fpx)up(s).  the  opinion  of  the  state 
credit  louon  supendaor,  if  appliari)le. 
and  odier  interested  parties,  and  the 
best  interaets  of  the  involved  potential 
of  current  meaabers. 

Potential  overlaps  of  a  state  credit 
union's  field  of  membership  by  a  federal 
credit  union  will  generally  be  anal3rzed 
in  the  same  way  as  if  two  federal  credit 
unicns  were  invcrived.  However,  where 
a  state  credit  union's  field  of 
Bembership  is  so  broad  as  to  include 
virtnaUy  overyone  in  a  wide  area,  NCUA 
may  exclude  that  state  credit  union  from 
overlap  protection  altogether.  Prior  to 
making  that  decision,  a  regional  director 
will  consult  the  credit  union  and  the 
state  aunarviaar;  any  decision  by  the 
regional  director  wnU  be  made  in  writing 
and  sent  to  the  credit  union  and  the 
state  auperviaor. 

Generally.  NOUA  will  not  protect 
assedational  and  community  charters 
from  overlaps  with  occupational 
charters.  However.  shouLl  the  proposed 
overlap  pose  significant  safety  and 
soundness  conoams,  NCUA  may 
provide  overlap  protection  iot  any  type 
charter. 

Some  situations  may  not  justify 
approval  of  a  requested  overlap.  For 
exampla.  if  the  requesting  credit  imlon 
offers  certain  specialized  snvioes  not 


offeiod  by  the  origincri  credit  union 
(audi  aacaadit  cards.  ATMs,  and  RAs}. 
the  extra  sarvioee  alone  may  not  justify 
the  overlap.  Alao.  proximity.  1^  itaelt 
does  not  wnrront  a^Hoval  of  an  overly. 
A  federal  credit  imion  in  Chicago, 
Illinois,  may  not  have  a  convindng 
argument,  baaed  on  geegrairfiy  idone, 
that  a  aelect  group  ^o  located  in 
Chicago  would  be  better  aervad  by  it 
than  by  the  select  Roup's  headquarters 
credit  union  locatMi  in  Dallas,  Texas. 

Prom  an  overlap  prevention 
perspective,  new  charter  applicants  and 
every  occupational  or  associational 
group  whidi  comes  before  the  regional 
director  Car  affiliation  with  an  existii^ 
federal  cradit  tmion  must  advise  in 
writing  wbetho-  tlM  group  is  included 
within  the  field  of  membership  of  any 
other  credit  union.  This  requirement 
wiU  slart  the  r^onal  director  to 
possible  overlap  situations  before  they 
oocor.  Tfana.  most  potential  iield  of 
memberah^  conflicts  can  be  avoided,  if 
cases  do  arise  where  the  assurance  given 
to  a  regional  director  conceming 
unavaUdiility  of  credit  union  service 
turns  out  later  to  be  inaccurate,  the 
misinforaaation  is  grounds  iot  removal 
of  the  group  from  tiie  federal  credtt 
union's  oliaiter. 

•  Overlap  Issues  as  a  Result  of 
Corporate  Restructuring 

A  federal  credit  union's  field  of 
membersUp  %vill  always  be  governed  by 
the  group  descriptions  contained  in 
section  5  of  its  charter.  Where  a  sponsor 
organization  expands  its  operations 
internally,  by  acquisition  or  otherwise, 
the  credit  union  may  serve  these  new 
entrants  to  its  field  of  membership  if 
they  are  part  of  a  group  described  in 
sectum  S.  Where  acquisitions  are  made 
which  add  a  new  wholly-owned  or 
majority-f>wned  subsidiary,  the  group 
cannot  be  served  until  the  subsidiary 
and  its  location  are  individually  listed 
in  the  field  of  membersliip. 

However,  overlaps  may  occur  as  a 
result  of  restructuring  of  the  parent 
corporation.  When  corporate 
restructimng  occurs,  affected  credit 
unions  should  identify  to  NCUA  which 
groups  they  intend  to  serve  after  the 
restructuring.  In  addition,  credit  unions 
should  submit  to  NCUA  corresp<x)denoa 
from  the  permt  corporation  explaining 
the  restructuring  and  providing 
information  regarding  the  new  corporate 
structure. 

The  corporate  structure  shonld 
identify  divisions  and  mbsidiaries. 
whether  they  are  majority-owned  or  not. 
and  the  location  and  niunber  of 
employees  at  each  location.  Credit 
unions  affedted  by  resultant  overlaps  are 


required  fiist  le  ettanpt  to  resolve 
overlaa  iaaiea  aeMng  Ihemselvea. 

NCUA  wiU  not  automatically  grant  an 
overlap^  but  will  ronridnr  an  overlap  on 
a  caseH>y-ca8e  basis  after  x:oDsidaring 
the  will  of  the  sponsor.  &e  best  interests 
of  the  members,  safety  and  soundness, 
the  s^nifiranne  of  the  overlap,  and  any 
other  refevant  bctoa. 

Overlaps  may  also  ooctir  as  a  result  of 
the  parent  corporation''s  merger. 
NCUA's  general  policy  of  avoiding 
overlaps  applies  to  overlaps  by 
corporate  mergers  as  wdL  Affected 
credit  unions  must  make  every 
reasonable  effort  to  identify  up  front  and 
address  the  overlap  issue  raised  by  the 
parent  corpomtion  mai;gBrs  and  must 
attempt  to  resolve  any  differences 
among  themselves.  Ideally,  the  division 
of  the  field  of  membership  between 
affected  credit  unions  will  be  logical  as 
it  relates  to  the  new  corporate  structure. 
In  those  rare  cases  whidi  require 
NCUA's  intervention,  all  attempts  to 
resolve  the  issues  must  be  fully 
documented  by  the  affected  credit 
luiion. 

Affected  credit  unions  should 
consider  consolidation  (merger),  as  a 
possible  alternative  to  dividing  up  the 
field  of  membership,  particularly  if 
safety  and  soundness  coDoems  exist  or 
future  viability  is  in  question.  A  federal 
credit  union  which  has  a  broad  based 
field  of  membership  generally  has  a 
better  chance  of  survival  when  a 
sponsor  restructures  or  closes. 

While  neutral,  NCUA  will  make  the 
final  decision  regarding  field  of 
membership  amendments,  taking  into 
account  the  credit  unions'  agreements, 
safety  and  soundness  concerns  or  other 
issues  which  may  adversely  impact 
upon  the  National  Credit  Union  Share 
Insurance  Fund  NCUA  will  be  flexible 
when  woilung  with  credit  unions 
affected  by  parwit  corporation  roeigere. 

Exclusionaty  chuaes 

(This  discussion  pertains  to  new 
charters  as  well  as  existing  diarten.) 

In  certain  instances,  exclusionary 
wording  prohibiting  certain  overiaps 
may  be  used  to  help  define  the  field  of 
membership  of  a  federal  credit  union. 
Use  of  exdusionary  wording  should  be 
avoided  If  possible. 

Generalfy.  a  thorou^  investigation  of 
a  charter  application  or  an  application 
for  a  field  of  membership  expansion 
will  disclose  the  ^tuations  where  other 
credit  imion  service  is  available.  The 
field  of  membership  should  be  written 
so  that  only  ^e  specific  locations  where 
credit  uzrion  service  is  not  currentfy 
available  are  allotted  to  the  new  durter 
or  to  the  fioderal  credit  nnion  aeekii^  the 
field  of  membership  addition. 


4047t  Ftdhral  Ragbter  /  Vol.  58.  No.  143  /  Wednesday.  July  28,  1993  /  Propo«ed  Rules 


UMI 


However,  ontain  cues  exist  where  • 
specific  redtatiao  of  worlc  locations  (for 
an  occupational  group)  or  member 
locations  (for  an  assodational  group)  is 
not  iiMsible.  Corporations  or 
associations  with  widely  dispersed 
employees  or  members  nil  into  tEis 
"exception"  category.  In  theee  special 
cases,  exclusionary  wording  could  be 
used  to  provide  some  limits  on  an 
extensive  field  of  membership. 

An  example  might  be  employees  of 
XYZ  Corporation  where  XYZ 
Corporation  is  a  relatively  new  company 
which  specializes  in  acquisitions  and 
divestitures  and  its  owporate  makeup  is 
constantly  changing.  In  this  case  the 
field  of  membenmip  could  be  described 
as  "employees  of  XYZ  Corporation  who 
wark  in  the  Iteited  States,  except 
employees  eligible  for  membership  in 
another  occupationaI>type  credit  union 
serving  an  employee  unit  of  XYZ 
Corporation." 

Another  situation  which  may  require 
exclusionary  wording  is  the  chiartering 
of  a  new  commimity  credit  union  or  the 
field  of  membership  conversion  of  an 
existing  occupational  or  assodational 
credit  union  to  a  commimity  charter. 
Although  investigation  may  show  that 
the  residents  of  the  proposed  area  of 
service  by  and  large  do  not  have  access 
to  a  credit  union,  other  credit  unions 
wishing  to  remain  autonomous  entities 
may  be  operating  in  the  community. 

Il  the  regional  director  determines 
that  avoidance  of  overlap  is  warranted, 
an  exclusionary  clause  may  be  inserted 
in  the  commimity  credit  imion's  field  of 
membership.  Examples  of  exclusionary 
wording  are  as  follows: 

•  Persons  who  reside  or  woric  in 
Portland,  Maine,  except  members  of 
groups  listed  in  the  Reld  of  membership 
of  ABC  Employees  Federal  Credit  Union 
or  Portland  Qty  Employees  Credit 
Union  as  of  (the  date  of  this  charter). 

•  Persons  who  reside  or  work  in  Hilo, 
Hawaii,  except  employees  of  Hilo  Sugar 
Company  and  the  United  States 
Government. 

The  exdusionary  language  in  a 
community  charter's  field  of 
membership  ordinarily  applies  only  to 
"primary"  members  of  existing 
occupational-type  credit  imions. 
"Primary"  is  defined  as  the  basic 
occupational  or  associational  affinity  to 
the  field  of  membership  defined  in 
Section  5  of  the  charter. 

In  the  first  example  above,  assiuning 
that  the  two  excluded  credit  unions 
have  single  sponsor  fields  of 
membership,  only  employees  of  ABC 
Company  and  of  the  Qty  of  Portland 
would  be  excluded.  Family  members  (or 
other  secondary  or  derivative  members) 
are  not  exduded. 


Also,  unless  spedal  drounstanoes 
warrant,  only  occupational  and  multiple 
group  fields  of  membership  vrill  be 
proteded  by  the  exclusion.  That  is, 
assodational  and  community  credit 
unions  will  not  normally  be  afforded 
protection  from  overlap. 

Finally,  if  the  exdusionary  clause  is 
dated,  only  those  employee  groups  in 
the  proteded  credit  union's  field  of 
membership  on  the  date  the  exdusion 
was  granteo  are  denied  membership 
eligibility  in  the  credit  imion  subject  to 
the  exdusionary  clause.  Thus,  members 
of  groups  added  by  an  occupational 
credit  union  subsequent  to  the 
establishment  of  a  community  charter 
sub)ed  to  an  exclusionary  clause  are 
eligible  for  membership  in  the 
commimity  credit  union. 

In  the  second  example  above,  which 
is  written  very  spedfically,  dating  the 
exclusion  dause  is  unnecessary. 

Although  use  of  exclusionary  dauses 
by  NCUA  will  normally  be  on  an 
exception  basis  only,  regional  diredors 
may,  at  their  discretion,  apply 
exclusionary  wording  to  a  credit  union's 
field  of  membership.  However,  the 
clauses  shall  not  be  used  in  lieu  of  a 
thorough  investigation  of  the 
availability  of  existing  credit  union 
service  by  a  charter  applicant  or  an 
applicant  for  a  field  membership 
addition.  Furthermore,  it  is  NCUA's 
intent  to  use  exclusionary  clauses  only 
to  increase  the  vitality  and  strength  of 
the  credit  union  system,  not  to  prevent 
people  from  obtaining  credit  union 
service. 

Appmpriateness  of  proposed  Federal 
credit  union  name 

It  is  the  responsibility  of  the  federal 
credit  union  organizers  to  ensure  that 
the  federal  credit  union  applicant's 
name  or  federal  credit  union  name 
change  does  not  constitute  an 
infringement  on  the  name  of  any 
corporation  in  their  trade  area.  Prior  to 
granting  a  charter  or  approving  a  name 
change,  NCUA  will  ensure  that  the 
credit  union's  name: 

•  Is  not  already  being  used  by  another 
federal  credit  union; 

•  Will  not  be  confused  with  NCUA  or 
another  federal  or  state  agency,  or  with 
another  credit  union;  and 

•  Does  not  include  inappropriate 
language. 

Tne  last  three  words  in  the  name  of 
every  credit  union  chartered  by  NCUA 
must  be  "Federal  Credit  Union." 

Widely  dispersed  associational  charters 

NCUA  policy  is  to  charter 
assodational  federal  credit  unions  at  the 
lowest  organizational  level  which  is 

snomically  feasible.  This  does  not 


preclude  the  granting  of  assodadonal 
charters  with  widely  dispersed 
memberships.  NCUA  may  grant  such 
charters  after  scrutinizing  the  adequacy 
of  the  appplicant's  common  bond. 
NCUA  may,  in  its  discretion,  require 
that  the  proposed  field  of  membership 
be  narrowed  befofe  granting  a  new 
charter.  Expansion  to  indude  a  laiger 
portion  of  Uie  assodation's  members 
may  be  allowed  at  a  later  time,  if 
appropriate. 

Also,  as  with  any  widely  dispersed 
group,  overlap  issues  are  likely  to  arise, 
either  at  the  time  of  or  subseouent  to 
chartering.  NCUA  will  consider  the 
effied  that  granting  a  charter  with  such 
a  group  in  its  field  of  membership 
would  have  on  any  number  of  existing 
credit  unions.  In  addition,  an 
assodational  credit  union  with  a  widely 
dispersed  membership  may  exped 
overlaps  to  be  granted  to  other  credit 
unions  in  the  future,  particularly  at  the 
local  level. 

In  recognition  of  these  unique 
drcumstances,  NCUA  follows  a  separate 
internal  procedure  for  assodationu 
charter  applications  for  assodations 
with  proposed  fields  of  membership  of 
500  or  more  persons  which  cross  NCUA 
regional  boundaries.  NCUA's  Diredor  of 
Examination  and  Insurance  and  all 
NCUA  regional  diredors  with  any  of  the 
assodation's  members  located  in  their 
region  must  vote  on  the  charter 
application.  A  majority  vote  is  required 
for  approvals;  tie  votes  are  referred 
diredly  to  the  NCUA  Board  for 
decision:  denials  are  appealable  to  the 
Board. 

Industrial  parks,  shopping  centers  and 
similar  groups 

A  federal  charter  may  be  available  to 
persons  working  in  a  particular 
industrial  park,  shopping  mall,  or  office 
complex  either  as  a  community  or  as  a 
multiple  group  charter. 

If  the  multiple  group  option  is 
aeleded  a  request  from  the  complex 
owner,  leasing  agent,  or  similar 
authoritative  offidal  must  be  submitted. 
The  leasing  agent  or  similar  offidal 
must  provide  information  regarding 
credit  union  service  available  to  any 
segment  of  the  proposed  federal  credit 
union.  Exclusionary  clauses,  protecting 
existing  credit  unions,  will  be  used  on 
a  case-by-case  basis. 

In  those  cases  where  each  employer 
group  in  the  complex  has  not 
spedfically  requested  credit  union 
service.  NCUA  may  exercise  broad 
discretion  in  addrusing  overlaps  with 
other  credit  unions  and  any  request 
from  a  group  to  be  removed  from  the 
field  of  membership. 
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If  the  community  option  is  selected, 
the  industrial  parii,  shopping  center,  or 
office  complex  must  meet  the  standards 
for  community  charters. 

The  following  wording  «vill  be  used  to 
define  groups  added  imder  this 
procedure*. 

EmployeM  of  th«  following  businesses  who 
regularly  work  in  the  Plaza  Mall.  New 
Orleans,  Louisiana: 
(List  businesses] 

Employee  leasing  companies 

In  general,  employee  leasing 
companies,  whioi  employ  persons  and 
lease  them,  with  insurance  coverage  and 
other  benefits,  to  others  under  long-term 
contracts,  will  be  treated  as  any  other 
group  eligible  to  become  part  of  a 
multiple-group  charter.  When  a  leasing 
company  is  included  in  a  credit  union's 
field  of  membership,  the  company  must 
identify  each  client  and  work  location 
served  by  the  leasing  company.  The 
following  wording  will  be  used  to 
define  such  groups: 

Employees  of  (name  of  leasing  company) 
who  woric  regularly  at  the  following 
businesses  at  the  locations  specified: 
(followed  by  a  list  of  the  name  and  location 
of  the  businesses  supplied  with 
employees  by  the  leasing  company.) 

This  type  of  group  is  not  permissible 
if  the  leasing  company  only  provides 
temporary  employees  with  no  extended 
relationship  to  the  client  company,  i.e. 
temporary  secretaries.  This  does  not 
preclude  regular  employees  of  a 
temporary  employment  firm,  such  as 
Kelly  Services  or  Manpower,  being 
added  to  a  credit  imion's  field  of 
membership  as  a  select  group. 

Specially  designated  Federal  credit 
unions 

Some  credit  unions  are  recognized 
and  designated  by  NCUA  to  perform 
certain  functions  different  from  those 
available  to  federal  credit  unions  in 
general.  An  applicant  wishing  to  be 
considered  for  such  a  designation  may, 
at  the  time  of  charter  application, 
provide  the  additional  information 
NCUA  needs.  NCUA  will  then  consider 
the  designation  and  the  charter 
application  together.  The  designation 
can  also  be  applied  for  at  a  later  time  if 
all  the  requirements  are  met 

•  Low-Income  Credit  Unions 

A  low-income  credit  union  is  defined, 
in  S  701.32  of  the  NCUA  rules  and 
regulations,  as  one  where  a  majority  of 
its  members  either  earn  less  than  80 
percent  of  the  average  for  all  wage 
earners,  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual 
income  falls  at  or  below  80  percent  of 
the  median  household  income  for  the 


nation.  In  documenting  its  low-income 
membership,  a  credit  union  that  serves 
a  geographical  area  where  a  majority  of 
residents  fall  at  or  below  the  annual 
income  standard  is  presumed  to  be 
serving  predominantly  low-income 
members. 

A  credit  union  designated  by  NCUA 
as  serving  predominantly  low-income 
members  has  greater  flexibility  in 
accepting  non  member  deposits  insured 
by  the  National  Credit  Union  Share 
Insurance  Fimd. 

NCUA  recomizes  that  special  efforts 
are  needed  to  help  make  credit  union 
service  available  to  persons  in  these 
communities.  Accordingly,  the  NCUA 
Board  will  consider  chartering  and  field 
of  membership  issues  subject  only  to 
section  109  of  the  Federal  Credit  Union 
Act  and  safety  and  soundness  needs,  to 
ensure  that  quality  credit  umon  service 
is  available  to  persons  in  these 
commimities. 

The  credit  imion  charter  applicant 
meeting  the  definition  of  low-income 
credit  union  should  forward  a  separate 
request  for  low-income  designation  at 
the  time  the  charter  application  is 
submitted,  along  with  appropriate 
documentation.  NCUA  will  consider  the 
low-income  designation  simultaneously 
with  the  charter  application.  A  charter 
applicant's  low-income  designation  will 
be  based  on  its  primary  field  of 
membership  and  not  on  its  actual 
members  as  is  the  practice  for  operating 
credit  unions. 

The  proposed  low-income  credit 
union  may  also  participate  in  special 
funding  programs  such  as  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions  if  it  is 
involved  in  the  stimulation  cf  economic 
development  and  community 
revitalization  efforts.  A  credit  union 
participating  in  the  revolving  loan 
program  is  also  eligible  for  technical 
assistance.  The  requirements  for 
participation  in  the  revolving  Idan 
program  are  set  forth  on  part  705  of  the 
NCUA  rules  and  regulations.  Only 
operating  credit  unions  are  eligible  for 
participation  in  the  revolving  loan 
program. 

A  low-income  credit  imion  charter 
applicant  may  contract  with  a  third 
party  to  assist  in  the  chartering  process. 
Even  after  the  charter  is  granted,  a  low- 
income  credit  union  may  contract  with 
a  third  party  to  provide  necessary 
management  services.  Such  contracts 
should  be  for  a  duration  of  one  year 
subject  to  renewal.  However,  within 
three  years  of  commencement  of  credit 
imion  operations,  the  credit  imion 
should  no  longer  require  such  services. 

A  low-income  credit  union  that  has  a 
community  common  bond  should 


include  the  following  language  in  its 
field  of  membership: 

"Persons  who  live  in  (the  target  araa);  > 
persons  who  regularly  v/oA.  peoform 
volunteer  services,  or  participate  in 
associations  headquartered  in  (the  target 
area);  persons  participating  in  programs 
to  alleviate  poverty  or  disfaress  which  are 
located  in  (tne  target  area);  incorporated 
and  unincorporated  businesses  located 
in  (the  targef  area)  or  maintaining  a 
facility  in  (the  target  area);  and 
organ^tions  of  such  persons." 

•  Corporate  Federal  Credit  Unions 

A  corporate  credit  union  is  defined  as 
one  that: 

•  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  xmions. 

•  Is  designated  by  the  NCUA  as  a 
corporate  oedit  union. 

•  Limits  natural  person  members  to 
the  minimum  required  by  state  or 
federal  law  to  charter  and  operate  the 
credit  imion. 

Corporate  credit  unions  operate  under 
and  are  governed  by  different  standards 
than  natural  person  credit  unions.  These 
standards  are  set  forth  in  part  704  of 
NCUA's  rules  and  regulations. 

Supervision  of  corporate  credit 
unions  is  the  responsibility  of  NCUA'i 
Office  of  Examination  and  Insurance. 
All  applications  for  federal  corporate 
charters  as  well  as  requested  changes  to 
section  5  of  the  charter  of  existing 
corporate  federal  credit  unions  should 
be  directed  to  that  office. 

C^anizing  a  Federal  credit  union 

Federal  credit  unions  are  organized  by 
persons  who  donate  time  and  resources 
and  are  responsible  for  determining  the 
interest,  commitment,  and  advisability 
of  forming  a  federal  credit  union.  The 
organization  of  a  federal  credit  imion 
takes  considerable  planning  and 
dedication  in  order  to  ensure  the 
success  of  the  new  credit  union. 

Persons  interested  in  organizing  a 
federal  credit  union  should  contact  the 
NCUA  regional  office  serving  the  state 
in  which  the  credit  union  will  be 
organized  or  their  state  credit  union 
league.  Lists  of  NCUA  offices  and  trade 
associations  are  attached  in  the 
appendices.  NCUA  will  provide 
information  to  groups  interested  in 
pursuing  a  federal  charter  and  will 
assist  them  in  obtaining  an  organizer. 

A  credit  union  organizer  may  be  a 
trade  association  representative,  or  a 
volunteer  with  training  and  experience 
in  chartering  new  federal  credit  unions. 
The  functions  of  the  organizer  are  to 
provide  direction,  guidance,  and  advice 
on  the  chartering  process.  The  organizer 
also  provides  the  group  with 
information  about  a  credit  union's 
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•  Steps  to  be  PoHowed  by  Oiganizen 

H  i»  advisable  for  the  oiganizers  to 
obtain  from  NCUA  written  tanUtive 
approval  of  the  propoeed  field  of 
m«nberahip  eany  in  the  process. 

Once  the  field  of  memDarship  has 
been  tentatively  approved,  end  the 
organiMT  is  satisfiiBd  the  application  has 
mwit,  the  organizer  shoiild  conduct  a 
preliminary  organizational  meeting  to 
elect  7  to  10  persons  to  serve  as 
subscribers.  The  subscribefs  should 
locate  wrilling  individuals  capable  of 
serving  on  \h»  board  of  directors,  credit 
committee,  supervisory  committee,  and 
as  chief  operating  offioar/maaager  of  the 
proposed  credit  union. 

Ine  organizers  and  subscribers  should 
than  complete  an  NCUA  4012.  Report  of 
Official  or  Emplovee.  for  eech 
prospective  board  member,  credit  and 
supervisory  committee  member,  and 
employee.  The  organizers  must  review 
eadi  of  the  NCUA  4012s  for  elements- 
bankruptcies,  indictments,  etc. — that 
would  prevent  the  prospective  official 
or  employee  from  serving  in  an  official 
capacity.  The  organizers  should  also 
inform  the  propoied  offidala  and 
employees  that  credit  repents  vrill  be 
obtained  and  background  investigations 
done  on  eech  of  them  and  that  tt*e 
reports  must  demonstrate  their  ability  to 
enectively  handle  financial  matters. 

The  NCUA  4012s  should  be  submitted 
to  NCUA  as  early  as  possible  to  enable 
the  necessary  credit  reports  and 
badmround  checks  to  be  obtained  well 
in  advance  of  the  anticipated  charter 
date.  The  subscribers  will  be  required  to 
pay  the  direct  costs  of  such  cradit 
reports  and  background  checks. 

The  organizers  and  subscribers  should 
arrange  for  any  meetings  necessary  to 
develop  the  business  plan  discussKl 
earlier  in  this  chaptv  and  to  complete 
the  forms  and  other  supporting 
documentation  for  submittal  to  NCUA. 
Each  of  the  required  documents  is 
discussed  more  fully  later  in  this 
chapter. 

The  oiganizers  and  subscribers  must 
apply  for  insurance  of  member 
accounu.  The  Certificate  of  Resolutions 
(NCUA  9501)  mil  be  executed  by  the 
prospective  chief  executive  officer  and 
reccmiing  officer.  Following  action  on 
this  issue,  the  prospective  diief 
executive  offic»r  and  chief  financial 
officer  will  execute  the  Application  and 
Agreements  for  Insurance  of  Accounts 


(NCUA  0500).  Theae  documanta  should 
be  provided  to  NCUA  aa  part  of  the 
chtttar  appUcatiao. 

Subaequspt  organizational  meetings 
may  be  held  to  discuss  the  pi  ogress  of 
the  charter  inveetigatioo,  to  announce 
the  proposed  slate  of  officials,  and  to 
respono  to  any  queatioos  poeed  at  the 
meeting. 

•  Steps  to  be  Followed  by  NCUA 

Once  NCUA  receives  a  complete 
charter  application  package,  an 
acknowledgment  of  receipt  will  be  sent 
to  the  organizers,  and  a  sUff  member 
will  be  assigned  to  perform  an  on-site 
contect  with  the  proposed  officials  and 
othws  having  an  interest  in  the 
proposed  iederal  credit  union. 

Ine  staff  member  will  review  the 
application  package  and  verify  its 
accuracy  and  reasonableness.  The  staff 
member  will  inquire  into  the  financial 
management  experience,  suitability  and 
commitment  of  the  propoeed  officials 
and  make  an  assessment  of  economic 
advinhility.  The  staff  member  will 
assist  the  subscribers  in  the  proper 
completion  of  the  Organization 
Certificate.  NCUA  4008.  By  assisting  in 
the  completion  of  the  Organization 
Certificate,  the  staff  member  may 
expedite  the  process  without  indicating 
his  or  her  endorsement  of  the  charter 
application. 

The  staff  member  will  thoroughly 
analyze  the  prospective  credit  union's 
business  plan  for  realistic  projections, 
attainable  goals,  and  time  commitment 
Any  concerns  should  be  reviewed  with 
the  organizers  and  discussed  with  the 
prospective  credit  uni<m's  officiate. 

The  staff  member  vrill  then  make  a 
recommendation  to  the  regional  director 
regarding  the  charter  application.  His  or 
her  recommendation  may  include 
specific  provisitms  to  be  included  in  the 
Letter  of  Undwstanding  and  Agreement 
discussed  teter  in  this  chapter. 

If  NCUA  approves  the  charter 
application,  the  subscribers,  as  their 
final  duty,  will  elect  the  board  of 
directors  and  credit  committee  of  the 
proposed  federal  credit  xmion.  The  new 
board  of  directors  will  then  appoint  the 
supervisory  committee.  The  charter 
organization  meeting  should  then  be 
adjourned. 

Support  for  charter  application 

As  discussed  previously  in  this 
chapter,  applicants  for  federal  credit 
union  charters  must,  at  a  minimum, 
provide  evidence  that: 

•  The  group  constitutes  a  recognized 
commcm  bond 

•  The  subscribers,  prospective 
officiate  and  employees  are  of  good 
character;  and 


•  The  establiahment  of  the  credit 
unioo  is  economically  fsesiUe. 

In  addition,  the  Federal  Cledit  Unioo 
Act  requirea  applicants  to  submit  a 
svrom  organization  certificate  setting 
forth  seven  criterie  (see  section  entitled 
Character  and  Fitness  of  Subscribera 
earliw  in  this  chapter).  In  order  to 
process  the  applioatian  and  capture  all 
required  information.  NCUA  has 
developed  certain  chartering  farms  to 
assist  organizers. 

•  Federal  Credit  Union  InvestigatfoB-; 
Report,  NCUA  4001  '^^ 

Applications  for  new  fisderal  credit 
unions  will  be  submitted  on  NCUA 
4001.  (State-diartered  credit  unions 
applying  for  conversion  to  fsderal 
charter  will  use  NCUA  4000.  See 
Chapter  3  for  a  full  discussion.)  The 
organizer  is  required  to  certify  the 
information  and  recommend  approval 
or  disapproval,  based  on  the 
investigation  of  the  request.  Instructions 
and  guklance  for  completing  the  form 
ara  provided  on  the  farm's  reverse. 
Assodational  charter  applicants  must 
include  a  statement  of  their  membership 
criteria  (normalfy  the  group's  charter  or 
bylaws)  and  a  currant  financial 
statement. 

•  Report  of  Official  and  Employee, 
NCUA  4012 

This  form  documents  general 
background  infdmnationof  each  official 
and  employee  of  the  proposed  federal 
credit  union.  Each  official  must 
complete  and  sign  this  form.  In 
addition.  NCUA  will  request  credit  and 
background  investigations  of  new 
officiate  and  employees. 

•  Organization  Certificate.  NCUA  400S 

This  document  establishes  the  seven 
criteria  required  of  subscribers  by  the 
Federal  Ciedit  Union  Act  and  is  signed 
by  the  subscribers  and  notarized.  'Inis 
document  should  be  executed  in 
duplicate.  The  NCUA  staff  member 
assigned  to  the  case  will  assist,  during 
his  or  hOT  on-site  contact,  in  the  proper 
completion  of  this  document 

•  CertificaticmofResolutioQS,  NCUA 
9501 

This  doounent  certifies  that  the  board 
of  directors  of  the  proposed  federal 
credit  union  has  resolved  to  apply  for 
insurance  of  member  accounts  and  has 
authorized  the  chief  executive  officer 
and  chief  financial  officer  to  execute  the 
Application  and  Agreements  for 
Insurance  of  Accounts.  Thte  form  must 
be  signed  by  both  the  chief  executive 
officer  and  recording  officer  of  the 
proposed  federal  credit  union. 
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•  Application  and  Agreements  for 
Insurance  of  Accounts.  NCUA  9500 

This  docunient  contains  the 
agreements  with  which  federal  credit 
unions  must  comply  in  order  to  obtain 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  coverage  of  member 
accoimts,  including  providing 
appropriate  fidelity  bond  coverage  of 
officials  and  employees.  The  document 
must  be  completed  and  signed  by  both 
the  chief  executive  officer  and  chief 
financial  officer.  Each  prospective 
fsderal  credit  union  must  qualify  for 
fsderal  share  insurance. 

•  Business  Plan 

While  the  required  business  plan 
need  not  follow  a  prescribed  form,  it 
must  include  all  of  the  information  set 
forth  in  the  section  "Economic 
Advisability — ^Present  and  Future 
Market  Conditions"  earlier  in  this 
chapter. 

•  Appropriateness  of  Officials 

The  Federal  Credit  Union  Act  requires 
all  newly  chartered  credit  unions,  up  to 
two  years  after  the  charter  anniversary 
date,  to  notify  NCUA  at  least  30  days 
prior  to  the  change  of  any  member  of  the 
board  of  directors  or  any  credit  or 
supervisory  committee  member  or  the 
employment  of  any  individual  as  a 
senior  executive  officer. 

If  NCUA  issues  a  Notice  of 
Disapproval,  the  newly  chartered  credit 
union  is  prohibited  bom  making  the 
change.  NCUA  may  disapprove  an 
individual  serving  as  a  director, 
committee  member  or  senior  executive 
officer  if  its  finds  that  the  competence, 
experience,  charter,  or  integrity  of  the 
individual  would  not  be  in  the  best 
interests  of  the  members  of  the  credit 
union  or  of  the  public  to  permit  the 
individual  to  be  employed  by  or 
associated  with  the  credit  union. 

Section  701.14  of  the  NCUA  rules  and 
regulations  sets  forth  the  notice  and 
application  requirements.  The  charter 
applicant  should  submit  to  NCUA  the 
list  of  its  officials — see  Report  of 
Officials  above— early  in  tne  chartering 
process  so  the  appropriate  credit  and 
background  checks  can  be  conducted  in 
a  timely  fashion. 

Letters  of  understanding  and  ag^^eement 

NCUA  has  found  from  experience  that 
certain  activities  generally  cause 
significant  problems  for  new  credit 
unions.  Therefore,  in  most  cases.  NCUA 
will  require  the  prospective  fisderal 
credit  union's  officials  to  enter  into  an 
agreement  not  to  engage  in  certain 
activities.  The  agreement  is  for  a  limited 
term— usually  two  to  four  years.  A 


sample  letter  is  attached  in  the 
appendix. 

Approvals 

NCUA  will  make  every  effort  to 
process  the  application  expeditiously. 
Once  approved,  the  board  of  directors  of 
the  newfy  formed  federal  credit  union 
will  receive  a  signed  charter  and  bylaws 
from  the  regional  director. 

In  addition,  the  officials  will  be 
advised  of  the  name  and  mailing 
address  of  the  examiner  who  has  been 
assigned  responsibility  for  supervising 
and  examinins  the  credit  imion. 

Generally,  the  examiner  will  contact 
the  credit  union  officials  shortly  after 
approval  of  the  charter  in  order  to 
arrange  for  the  initial  examination 
(usuuly  within  the  first  six  months  of 
operation).  Assistance  in  commencing 
operations  is  generally  available  through 
the  various  trade  organizations  listed  in 
the  appendices. 

Denials 

If  a  charter  application  is 
disapproved,  the  organizers  will  be 
informed  in  writing  of  the  specific 
reasons  for  the  denial.  Where  applicable 
they  will  be  provided  information 
concerning  options  or  suggestions  that 
they  could  consider  for  gaining  approval 
or  otherwise  acquiring  credit  union 
service. 

The  letter  of  denial  will  include 
information  on  the  group's  right  to 
appeal  the  decision  to  the  NCUA  Board, 
llie  procedures  for  submitting  the 
appcNsl  will  be  provided. 

Appeals 

If  a  charter  application  is  denied  by 
the  regional  director,  the  group  may 
appeal  the  decision  to  the  NCUA  Board. 
All  such  appeals  must  be  sent  to  the 
denying  regional  office  within  60  days 
of  the  denial.  The  regional  director  will 
then  forward  it  to  the  NCUA  Board. 
NCUA  central  office  staff  will 
independently  review  the  facts  of  the 
case  and  present  the  appeal  to  the 
Board.  (The  prospective  group  may 
submit  substantive  new  and  additional 
information  for  reconsideration  to  the 
regional  director.  In  these  cases,  the 
request  will  not  be  considered  as  a 
request  for  appeal  but  as  a  request  for 
reconsideration  by  the  regional 
director.) 

The  letter  of  appeal  should  contain 
information  and  applicable 
documentation  responding  to  the 
reasons  for  the  denial.  It  may  provide 
only  the  information  which  the  regional 
director  had  available  to  make  the 
denial  decision.  The  appealing  group 
may  submit  written  documentation 
only;  neither  the  regional  director  nor 


the  credit  union  %«rill  be  permitted  to 
present  oral  arguments.to  the  Board. 

Chapter  2— caiangae  in  Field  of 
Membership 

Reasons  for  requesting  an  amendment 

As  in  the  case  of  NCUA  chartering 
policy,  the  goals  for  field  of  membership 
expansion  are: 

•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act  concerning 
expansion  of  federal  charters 

•  To  promote  credit  imion  safety  and 
soundness 

•  To  make  quality  credit  uinion 
service  available  to  all  eligible  groups 
who  wish  to  have  it. 

A  federal  credit  union's  field  of 
membership  is  an  official  statement 
which  specifically  defines  who  may 
beconfe  a  member  of  the  credit  union. 
It  is  recorded  in  section  5  of  the  credit 
union's  charter. 

Any  change  to  the  field  of 
membership,  whether  it  is  an  addition, 
deletion,  or  simple  update,  must  be 
reflected  formally  in  section  5  of  the 
credit  union's  charter.  Changes  to 
section  5  are  normally  initiated  by  the 
officials  of  the  respective  federal  credit 
union  and  submitted  in  writing  to  the 
appropriate  NCUA  regional  directw  for 
approval. 

The  National  Credit  Union 
Administration  Board  has  delegated  the 
authority  to  the  regional  directors  to  act 
on  most  charter  amendment  requests. 
This  delegation  enables  the  agency  to 
respond  to  the  majority  of  requests 
promptly. 

However,  certain  complex  proposals 
require  special  investigation  by  the 
regional  directors,  and  may  also  require 
consultation  with  and  approval  by  other 
regional  directors,  the  NCUA 
Washington  Office,  and  the  NCUA 
Board.  Applicants  submitting  such 
complex  proposals  will  be  advised  in 
writing  of  the  need  of  the  special  review 
and  the  likelihood  of  extra  processing 
time. 

A  federal  credit  union's  board  of 
directors  may  wish  to  request  a  field  of 
membership  amendment  for  a  variety  of 
reasons,  including,  but  not  limited  to: 

•  Providing  credit  union  access  and 
service  to  an  additional,  clearly-defined 
group  orpersons  who  desire  to  be 
served  by  the  applicant  credit  union 

•  Accommodating  sponsor 
acquisitions  or  reorganization 

•  Diversifying  the  membership  base 
in  order  to  withstand  real  or  potential 
economic  adversities  (e.g.,  sponsor 
shutdown  or  cutback,  economic 
downtiun) 

-    •  Merger  with  another  credit  union 
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•  Expending  the  membanhip  base  to 
bcilitato  en  intproveinent  of  wnrioe  to 
all  members. 

Field  of  membership  addititm 
tequestB— types  &  criteria. 

As  noted  in  the  previous  chapter,  four 
typaa  of  diarters  exist— oocupatiao, 
asaodatian,  conummitv,  and  multiple 
group— for  puipoaea  ofaatabHshing  a 
nderal  cradK  union.  Field  of 
membership  expansions  are  echieved  by 
adding— either  oocupetional. 
assodationa)  or  community^-to  an 
existing  credit  \mion. 

The  definition  of  common  bond  for 
purposes  of  field  of  membenhip 
additions  is  the  same  aa  that  found  in 
the  previous  chapter  concerning  federal 
credit  union  chaitOTing.  The  examplea 
of  groupa  which  do  and  do  not  meet  the 
definition  of  common  bond  found  in 
that  diapter  apply  to  field  of 
membership  additions  as  wrdL 

DifiiBrent  aiteria  apply  to 
occupational,  aasodational,  and 
multiple  group  field  of  membership 
additions  than  thoae  that  appfy  to 
community  field  of  membenhip 
expensiona.  Theae  two  aets  of  criteria 
are  diacuaaed  below. 

Special  rulae  apply  for  credit  union 
additions  to  provide  service  to  retiree 
and  senior  dtizm  groups. 

Additional  methods  of  increasing  the 
field  of  memberahip  are  poaaible 
through  a  merger,  a  spinoff,  or  a 
pimihase  k  asaumptian.  All  of  theae 
typea  of  expensiona  are  discussed 
below. 

Occupational  and  aasodational 
groups  which  share  the  same  common 
bond  aa  the  credit  union 'a  primary 
sponsor  fall  under  the  category  of 
common  bond  additions.  Occupational 
and  associational  groups  which  have  a 
separate  common  bond  from  a  federal 
credit  union's  primary  sponsw 
(comm<m  bond  group)  are  added  under 
the  provisions  of  select  group  field  of 
membership  expansion  policy.  Seled 
group  and  common  bond  expansions  are 
treated  somewhat  diffarently. 

Additions  within  the  common  bond 

Some  field  of  membership  expansions 
for  oocupetional  and  assodational 
federal  credit  unions  can  be 
accompliahed  along  traditional  f^mmon 
bondlinea. 

For  example,  a  federal  credit  union 
whoae  primary  sponsor  is  a  oarticular 
corporation  may  add,  by  a  cnarter 
amendment,  the  employees  of  that 
corporation  who  wc^  at  another 
locatioi,  amployeea  of  the  corporation — 
such  aa  sales  persons  or  ssles  agents 
who  woric  at  a  number  of  locations— 
who  are  paid  from  or  are  sopwised 


from  the  heedquartera  locatton. 
employees  of  a  division  or  ma)arity> 
owned  subsidiary  of  the  parent 
corporation  regardlesa  of  location,  or 
employeea  of  a  related  company  (audi 
as  persma  who  work  regulariy  for  an 
anteqiriae  under  contract  and 
proceating  a  strong  dependency 
reletiondiip  with  the  sponsoring 
corporation).  A  fisderal  credit  union  mey 
expand  its  field  of  memberahip  to 
include  employees  of  a  subsidiary  that 
is  not  ma)ority-owned  by  the  perent 
corporation  by  using  the  seled  group 
expansion  procedures. 

A  fsderai  credit  union 'a  field  of 
membership  will  always  be  governed  by 
the  group  descriptions  contained  in 
section  5  of  its  cnsrter.  Where  a  sponsor 
organization  expands  its  operationa 
through  an  existing  corporate  entity,  the 
credit  imion  may  serve  these  new 
mtrants  to  its  field  of  membership  if 
they  are  part  of  a  group  described  in 
section  5.  Where  acquisitions  are  made 
which  add  a  new  wholly-  or  majority- 
owned  subsidiary,  the  group  cannot  be 
served  until  the  subsidiary  and  its 
location  are  individually  listed  in  the 
field  of  membership. 

The  written  request  for  an  addition 
must  be  supported  by  a  letter  from  a 
representative  of  the  corporate  unit  to  be 
added.  This  letter  must  indicate: 

•  That  the  group  wants  to  affiliate 
with  the  applicant  federal  credit  union 

•  That  at  present  the  group  does  not 
have  any  credit  union  sravice  available 

•  The  number  of  persons  currently 
employed  by  the  corporate  unit  and 
their  work  locations 

•  The  relationship  to  the  primary 
sponsor 

This  letter  should  be  submitted  on  the 
letterhead  stationery  of  the  respective 
corporate  entity.  Included  with  the 
request  for  expansion  must  be  a  current 
finandal  statement  for  the  applicant 
federal  credit  imion. 

For  associational  federal  credit 
unions,  expansions  along  common  bond 
lines  will  normally  be  allowed  only  at 
the  lowest  economically  feaaible 
organirational  level  of  the  sponsoring 
assodation.  For  example,  a  federal 
credit  union  serving  the  memben  of  a 
local  chapter  of  an  assodation  could 
apply  to  serve  the  memben  of  another 
chapter. 

The  approval  or  disapproval  of  a  field 
of  membenhip  amendment  request  of 
an  existing  federal  credit  union  adding 
an  assodation  vrhich  crosses  NCUA 
regional  boundaries  may  be  aubjed  to 
roedal  review,  and  this  may  catise  some 
delay  in  processing.  The  regional 
director  whoae  jurisdiction  indudes  the 
applicant  credit  imion  will  notify  the 
applicant  of  the  special  review  and  will 


advise  the  applicant  in  writing  of  the 
estimated  time  needed  to  readb  a 
decision. 

Unlike  seled  group  additiona, 
common  bond  additions  do  not  have 
opwational  aiee  requimnents.  That  is. 
an  addition  within  the  common  bond 
may  be  approved  even  through  the 
applicant  iederal  credit  union  does  not 
have  an  office  in  the  vidnity  of  the 
group  to  be  added. 

Select  group  additions 

Occupational  and  assodational 
groups  dissimilar  to  the  credit  union's 
primary  sponsor  may  be  added  as 
"seled  group  additions."  The  following 
standarda  and  procedures  for  adding 
these  groups  are  similar— but  not 
identical— to  thoae  deacribed  in  Chapter 
1  for  including  groupa  in  a  new  multiple 
group  charter. 

It  ia  poaaible  for  a  fsdoal  credit  union 
to  serve  the  employees  or  members  ot  a 
seled  group  who  are  located  outside  the 
operational  aree  of  the  credit  union  as 
long  aa  the  select  group  baa  its 
heedquartars.  or  its  "piaid  from"  or  its 
"supervised  from"  locsdon  within  the 
credit  union's  operational  araa,  or  a 
majority  of  the  company'a  employees 
work  within  the  credit  union's 
operational  area.  Thia  provisian  also 
^pliea  to  a  group  whoae  heedquartera 
locaticm  is  within  the  operational  aree  of 
the  credit  iinion  but  vdioae  employeea 
are  ao  widely  dispersed  thet  no  single 
location  oonstitutea  s  majority. 

•  Standarda  for  Adding  Select  Groupa 

Eadi  group  to  be  added  must  have  its 
own  common  bond.  The  group  may  be 
either  an  occupational  or  associational 
group.  However,  the  group  cannot  be 
defined  by  a  common  bcmd  of 
community.  Moreover,  special  care  will 
be  exerdaed  by  the  regiimal  diredors  in 
considering  requests  for  select 
asaodational  grmq)  expansions  where 
the  association's  membership  is 
geographically  dispersed.  The 
assodational  chartering  criteria 
discussed  in  Chapter  1— Widely 
Dispersed  Assodational  Chartns— will 
apply  in  its  entirety  to  seled 
assodational  group  expansion  requests. 

Each  group  must  individually  requeat 
indusion  in  the  fsderai  credit  union'a 
field  of  membership. 

The  credit  union  must  possess  the 
finandal  resources  and  manegement 
capability  to  provide  quality  credit 
union  service  to  the  group.  The 
applicant  credit  union's  current  CAMEL 
rating  and  finandal  condition  will  be 
considered  under  this  criterion. 

The  addition  request  must  be 
economically  fBasiDle  and  advisable. 
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Eadi  group  must  be  within  the 
"operational  area"  of  the  credit  union's 
home  or  brandi  office.  The  operational 
area  of  an  existing  credit  union  is  an 
area  surrounding  the  credit  union's 
home  and  each  broidi  office— eidier 
existing  or  planned — that,  as 
determined  by  NCUA  in  its  discretion, 
can  reasonably  be  served  by  that  office. 
Noiroaliy,  NCUA  will  consider  the  area 
within  s  25  mile  radius  of  the  home  or 
branch  office  as  the  operational  area. 
With  rural  populations  particularly, 
however,  the  area  the  credit  union  can 
reasonable  serve  may  be  somewhat 
broader. 

Whether  a  credit  union  fodlity 
qualifies  as  •  "home"  or  "branch"  office 
wUl  depepd  on  the  circumstances  of 
emi  particular  case.  On  the  one  hand, 
a  facility,  which  is  directly  and  solely 
owned  by,  leased  by,  or  donated  by  a 
credit  union,  and  has  a  credit  union 
employee  regularly  on  site  who  accepts 
pa3rment  on  shares  and  disburses  loans, 
is  clearly  a  home  or  branch  office.  On 
the  other  hand,  an  ATM  or  similar  cash 
di^Husing  madiine  is  not. 

Between  these  two  extremes  are  a  host 
of  arrangements— e.g.,  shared 
ownership,  full  sovice  fedlities; 
individwdly  owned  facilities  with 
shared  staff;  and  facilities  owned 
through  a  CUSO  individually  or  jointly 
with  other  credit  unions  or  other 
financial  institutions  (sometimes  called 
"shared  facilities'*  or  "shared  service 
centere").  RScogniticm  of  each  of  these 
intermediate  cases  as  a  home  or  brandi 
office  will  take  into  account  all  relevant 
drcumstanoBS,  induding: 

•  The  dMnonstrated  commitment  on 
the  part  of  the  credit  union  to  serve  the 
group  in  that  area  for  the  long  term 

•  The  likelihood  that  the  group  will 
perceive  that  commitment 

•  The  adequacy  of  the  fadlity  and 
staff  in  relation  to  the  needs  of  the  group 
to  be  served 

•  The  desires  of  the  group 

•  The  availability  of  other  credit 
union  swvioe 

"Glared  service  oentera"  or  "shared 
facilities"  generallv  will  not  be 
considered  "bFancfaes"  for  the  purposes 
of  field  of  memberehip  expansions. 
Regional  directors  may  make 
exceptions,  ccmsidering  ail  pertinent 
factors — for  example,  for  credit  unions 
which  are  converting  an  existing  branch 
to  a  shared  fadlity.  It  is  not  NCUA's 
intmtion  to  force  a  credit  union  to 
maintain  an  unprofitable  branch  lust  to 
enable  select  group  expansions  arotuid 
that  brandi. 

A  home  or  branch  office  will  be 
considered  "planned"  if  it  is  actually 
going  to  be  established  and  if  the 
current  field  of  membership  constitutes 


a  significant  portion  of  the  total  field  of 
membership  to  be  served  initially  by  Uie 
proposed  office.  Although  the  addition 
of  a  new  seled  group  alone  is  not 
enough  to  justify  a  proposed  home  or 
brandi  office,  it  is  permissible  to 
include  new  groups  as  partial 
justification  for  a  proposed  branch  office 
if  that  office  will  also  improve  credit 
union  service  to  the  existing  field  of 
membership. 

In  the  case  of  a  planned  office,  NCUA 
mey,  in  its  discretion,  require  finandal 
projections  and/or  a  business  plan 
supporting  expansions  around  that 
branch  office  in  order  to  determine  the 
economic  feasibility  and  to  address  any 
safety  and  soundness  concerns  of  the 
expansion. 

All  persons  within  the  group  who 
work  or  meet  regularly  within  the 
operational  area  are  "within"  the 
operational  area.  The  following  are  also 
"within"  the  operational  area: 
employees  of  a  firm  who  are  paid  firom 
or  supervised  from  a  place,  or  - 
employees  of  a  firm  or  membera  of  a 
group  which  has  their  headquarters  at  a 
place  within  the  operational  area;  and 
all  employees  of  a  firm  or  membws  of 
a  group  which  has  a  majoriW  of  its 
employees  working  or  membera  within 
the  operational  area. 

Documentation  Requirements 

The  process  to  add  a  seled  group  to 
a  federal  credit  union's  field  of 
membership  is  a  relatively  simple  one. 
A  federal  credit  union  must  submit  a 
formal  written  request,  using  the 
Application  for  Field  of  Membership 
Change  form  shown  in  appendix  E,  or 
its  equivalent,  to  the  appropriate  NCUA 
regional  diredor.  The  request  must  be 
signed  by  the  credit  union's  president  or 
an  authorized  board  membera. 

Included  in  the  request  must  be  the 
following: 

•  The  requesting  credit  union's  most 
current  financial  statements  and,  where 
available,  branch  office  finandal 
statements  where  the  expansion  is  based 
on  a  branch  office  location 

•  For  each  group  seeking  to  be 
induded  in  the  credit  union's  field  of 
memberahip.  the  credit  union  must 
provide  a  letter  bom  the  group,  on  the 
group's  letterhead  stationery  and  signed 
by  a  responsible  offidal  of  the  group, 
containing  the  following  information: 

•  The  fad  that  the  group  wants  to 
obtain  service  from  the  requesting  credit 
union  and  the  extent  to  which  the  group 
will  support  the  credit  union — e.g..  by 
providing  access  to  its  employees  or 
membera  via  payroll  deduction,  by 
permitting  use  of  employee  or  member 
newsletter,  etc. 


•  The  number  of  employees  or 
members  in  the  group 

•  The  proximity  to  the  credit  union's 
closest  office,  either  home  or  branch 

•  The  name  of  any  credit  union  to 
which  the  group  currently  has  access;  if 
there  are  none,  the  letter  miut  state  this 
fad 

•  If  the  group  is  eligible  for 
memberahip  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  standards  set  forth  In  the  "Overlaps" 
section  of  Chapter  1. 

•  If  the  group  is  to  be  included  in  the 
credit  union's  field  of  memberehip 
because  it  is  within  the  operational  area 
of  a  home  or  branch  office,  the  credit 
union  must  submit  suffident 
information  to  support  the  condusion 
that  the  group  is  within  the  operational 
area  of  its  home  or  a  branch  office. 

Employee  leasing  companies 

In  general,  employee  leasing 
companies  will  be  treated  as  any  other 
seled  group  addition.  Usually  such 
leasing  companies  employ  persons  and 
then  lease  them,  mth  insurance 
coverage  and  other  benefits,  to  other 
companies  under  long-term  contracts. 

When  a  credit  union  is  requesting  the 
addition  of  an  employee  leasing 
company  to  its  field  of  memberehip.  the 
credit  union  must  provide  a  listing  of 
each  of  the  leasing  company's  clients 
and  their  geographic  locations. 

Should  the  leasing  company 
subsequently  develop  additional  client 
relationships  which  desire  credit  union 
service,  the  federal  credit  union  must 
submit  a  routine  request  for  a  seled 
group  addition  for  each  new  client. 

The  following  wording  will  be  used  to 
define  the  groups  in  this  type  of  field  of 
memberahip  request: 

"Employees  of  {name  of  leasing  company] 
who  work  regulariy  at  the  following 
businesses  at  the  locations  specified: 
(followed  by  a  list  of  the  name  and  ktcatioa 
of  the  businesses  supplied  with  employees 
by  the  leasing  company.) 

This  type  of  field  of  memberehip 
expansion  is  generally  for  long  term 
relationships  and  is  not  permissible  if 
the  leasing  company  only  provides 
temporary  employees  with  no  extended 
relationship  to  the  client  company,  i.e. 
temporary  secretaries.  This  does  not 
preclude  the  addition  of  regular 
employees  of  temporary  emplo]rment 
firms,  such  as  Kelly  Services  and 
Manpower,  from  being  added  to  a  field 
of  memberehip  as  a  seled  group. 

Block  additions 

When  a  state  chartered  credit  union  is 
converting  to  federal  charter  or  when  a 
credit  union  is  being  merged  into  b 
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Meral  credit  union,  largs  blocks  of 
select  groups  freouently  srs  sdded  to  a 
credit  union's  field  of  membership.  In 
such  cases,  the  credit  union  whose  field 
of  membership  is  being  revised  should 
consult  directly  with  the  appropriate 
ragi(Hial  office  early  in  the  process  to 
ensure  the  efficient  treatment  of  such 
revisions  and  to  avoid 
misunderstandings. 

Therefore,  when  a  block  of  50  or  more 
new  groups  is  being  added  to  a  credit 
union's  field  of  membership  at  any  one 
time,  in  addition  to  requirements 
previously  stated  for  adding  select 
groups.  NCUA  may  require  a  list  of  the 

Erospective  sponsors  and  their  locations 
B  provided  on  a  computer  diskette. 
Direct  coordination  with  the  appropriate 
NCUA  regional  office  will  ensure  the 
compatibility  of  hardware  and  software. 

Community  federal  credit  union  field  of 
membership  expansions 

Q>mmunity  fsderal  credit  unions  may 
expand  their  fields  of  membership  only 
by  redefining  their  boundaries.  There 
must  be  regular  contact  among  persons 
who  live  or  work  within  the  proposed 
well-defined  neighborhood,  commimity 
or  rural  district.  The  burden  of  proof  for 
existence  of  the  common  bond  is  placed 
upon  the  applicant  credit  union.  See 
appendix  G  for  additional  information 
resarding  this  issue. 

Id  the  majority  of  cases  where 
community  credit  unions  are  asking  to 
expand  their  areas  of  service,  and  in  all 
cases  where  a  conversion  to  a 
community  charter  is  proposed,  an 
NCUA  staflF  member  will  make  an  on* 
site  evaluation  of  the  proposal.  The  staff 
mmnber  will  prepare  a  separate  analysis 
of  the  proposed  expansion,  independent 
of  the  credit  union's  application. 
Following  completion  of  the  on-site 
evaluation  and  regional  office  review  of 
the  staff  member's  report,  the  regional 
director  will  act  on  the  proposal, 
provided  that  the  size  of  the  proposed 
area's  population  does  not  exceed  his  or 
her  delegated  authority.  If  so,  the 
applicant  credit  union  will  be  formerly 
apprised  of  the  need  for  NCUA  Board 
consideration. 

Conversjon  to  community  charter 

An  existing  occupational, 
assodational  or  multiple  group  federal 
credit  union  may  apply  to  convert  to  a 
community  charter.  (See  appendix  G  for 
more  information  on  the  documentation 
necessary  for  consideration  of  a 
community  charter.) 

In  most  cases  of  an  occupational, 
assodational.  or  multiple  group  credit 
union  converting  to  commimity  charter, 
select  groups  outside  the  new 
community  credit  xmion's  boundaries 


will  no  longer  be  eligible  for  credit 
union  service.  (The  "once  a  member, 
always  a  member"  bylaw  provision  can 
alleviate  problems  to  some  degree.) 
However,  in  the  event  of  unuMal  and 
stressful  situations— e.g.,  an  announced 
military  base  or  plant  closing,  or 
significant  cutbacks  or  downsizing — 
NCUA  may  include  existing  select 
groups  which  are  within  the  operational 
area  of  an  existing  home  or  bruich  office 
but  outside  the  new  community 
boundaries.  NCUA  may  also 
subsequently  permit  the  new 
community  credit  union  to  add  other 
select  groups,  but  only  for  so  long  and 
to  the  extent  needed  to  ens\ire  the  credit 
union's  continued  viability.  In  all  such 
cases,  NCUA  will  carefully  weigh  all 
matten  including  safety  and  soundness 
and  public  policy.  To  ensure 
consistency  in  the  application  of  this 
procedure  and  its  proper  application 
throughout  NCUA.  the  responsible 
regional  director  will  consult  with  each 
of  the  other  regional  directore  and 
NCUA's  Director  of  Examination  and 
Insurance  prior  to  pennitting  expansion 
of  a  community  credit  union's  field  of 
membenhip  to  include  select  groups. 
The  views  of  the  majority  of  the  regional 
directors  and  the  Director  of 
Examination  and  Insurance  will  control. 
If  the  group  is  evenly  divided  on  the 
issue,  it  will  be  referred  to  the  NCUA 
Board  for  decision.  Denials  will  be 
appealable  to  the  Board  under  standard 
procedures. 

In  order  to  support  a  case  for  a 
converaion  to  community  charter,  the 
applicant  federal  credit  union  must 
develop  a  detailed  business  plan 
incorporating  the  following  data: 

•  Current  financial  statements, 
including  the  income  statement  and  a 
svunmary  of  loan  delinquency. 

•  A  map  or  maps  showing  both  the 
existing  and  proposed  boundaries  for 
the  field  of  membership. 

•  A  written  description  of  the  area  of 
community  service  for  the  proposed 
community  credit  union. 

•  The  most  current  population  figures 
for  the  existing  and  proposed 
boundaries. 

•  The  source  of  the  population 
information  :  census  data  are  considered 
the  most  authoritative;  the  greater  the 
population  of  the  proposed  area,  the 
greater  justification  necessary  to  support 
the  existence  of  the  "community"  and 
regular  contact  among  its  residents. 

•  Evidence  in  the  form  of  siirveys  or 
lettera  from  official  representatives  of 
prominent  groups  located  in  the  area  to 
be  added  showing  that  the  residents  of 
the  area  are  interested  in  affiliating  with 
the  applicant  credit  union. 


•  Evidence  that  the  proposed  area  is 
a  "community"  as  defined  in 
"Community  Common  Bond"  in 
Chapter  1. 

•  Information  concerning  the 
availability  of  financial  services  to  the 
residents  of  the  new  area. 

•  A  list  of  credit  imions  with  a  home 
or  branch  office  in  the  proposed  area.  (If 
present  credit  union  service  to  the 
residents  of  the  new  aree  is  adequate, 
there  may  be  no  besis  for  the  propoeed 
converaion.) 

•  The  attitude  ofcurrent  credit  union 
sponsore  and  existing  credit  imion 
membera  toward  the  proposed 
converaion. 

•  The  advantages  and  disadvantages 
of  the  conversion  to  community  charter. 

•  The  anticipated  financial  impact  on 
the  credit  union  in  terms  of  need  for 
additional  employees  and  fixed  assets. 

Addition  of  retiree  or  senior  citizen 
associations 

Special  rules  apply  for  retiree  or 
senior  citizen  groups  that  seek  credit 
union  service.  For  field  of  membership 
addition  purposes,  these  groups  are 
viewed  as  unique  assodational  groups 
which  do  not  need  to  meet  all  the 
requirements  for  assodations  discussed 
in  Chapter  1. 

It  is  NCUA  Board  policy  to  make 
federal  credit  union  service  available  to 
as  many  senior  dtizens  and  retirees  as 
possible  who  are  in  fact  interested  in 
obtaining  access  to  a  credit  union. 

Federd  credit  unions  are  encouraged 
to  bring  assodations  of  senior  citizens 
or  retired  persons  within  their  fields  of 
memberaUp,  and  to  sponsor  and  assist 
in  the  formation  of  such  assodations 
where  they  do  not  exist. 

The  polides  redted  in  Chapter  1  for 
assodational  groups  (requiring  that  the 
sponsoring  association  ba  well- 
established  and  that  it  not  be  an 
organization  created  solely  as  a  vehicle 
to  obtain  credit  imion  service)  do  not 
apply  to  retirees  or  senior  dtizen 
assodations.  Such  groups  may  be 
formed  with  the  primary  purpose  of 
providing  eligibility  for  federal  credit 
union  service  to  the  assodations  and 
their  membera. 

The  definitions  of  senior  dtizen  or 
retiree  are  left  to  each  organization.  The 
operational  area  criterion  does  not  apply 
to  senior  dtizen  and  retiree 
organizations. 

Credit  \mions  wishing  to  add  retiree 
or  senior  dtizen  groups  to  their  field  of 
memberahip  must  submit  a  request  to 
the  appropriate  regional  director. 
However,  supporting  letten.  charter  and 
bylaws,  and  other  documentation  are 
not  required. 
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AddhkMM  via  mergers,  purchase  &■ 
assumpdotts,  and  spin-offs 

NCUA  supports  credit  unions  desiring 
to  remain  a  separate  entity.  However, 
there  are  three  other  ways  a  faderal 
credit  union  can  expand  its  field  of 
membership,  two  of  which  result  in  a 
credit  union's  ceasing  to  exist— by 
taking  in  the  field  of  membership  of 
another  credit  union  through  merger  or 
a  purdbase  and  assumption  (P&A)  of 
certain  of  the  assets  and  liabilities  of  a 
credit  union  after  it  has  been  Uquidated, 
or  by  taking  a  portion  of  a  continuing 
credit  union's  field  of  membership 
throu^  a  spin-off. 

Mefgers  Generally 

With  some  exceptions,  the  standards 
applicable  to  field  of  membership 
additions  apply  to  mergers.  Moreover, 
where  the  meiging  credJt  union  is  state 
chartered,  the  field  of  membership  rules 
applicable  to  a  credit  xmion  converting 
to  a  federal  charter  generally  apply  as 
well.  These  are  the  diffierences: 

•  As  to  a  merger  whidi  constitutes  an 
addition  within  the  common  bond,  the 
requirements  to  provide  a  request  for 
credit  unicm  service  from  the  corporate 
or  associational  unit  to  be  added  is  not 
required,  since  the  corporate  unit 
already  has  credit  union  service. 

•  As  to  a  merger  which  constitutes  a 
select  group  addition: 

•  For  the  same  reason,  the 
requirement  for  a  letter  from  each  group 
requesting  inclusion  in  the  credit 
union's  field  of  membership  is  not 
required. 

•  Where  a  state-chartered  credit 
union  is  merging  into  a  federal  credit 
union,  the  operational  area  requirement 
may  be  waived  oo  a  proper  showing  that 
the  state-chartwed  credit  imion  has 
been  able  to  provide  quality  credit 
imion  service  to  its  field  of  membership 
and  that  the  federal  credit  imion  will  be 
able  to  continue  quality  service.  The 
state  credit  imion's  field  of  membership 
will  be  worded  to  conform  to  federal 
credit  union  standards  as  discussed 
throughout  this  manual.  Any 
subsequent  field  of  membership 
additions  must  comply  with  select 
group  expansion  procedures. 

•  Mergers  of  conununityaedit 
unions  into  a  fisderal  credit  union  of  any 
type  may  be  accomplished  where  the 
operational  area  requirement  is  satisfied 
and  the  continuing  federal  credit  union 
is  not  interested  in  (Attaining  the  field  of 
membership  of  the  merging  community 
charter.  The  continuing  federal  credit 
union  will  only  obtain  the  members  of 
record  of  the  merging  community  oedit 
union. 

Where  both  credit  unions  are 
community  charters  and  the  criteria  for 


expanding  the  service  area  of  a 
community  credit  union  (as  discussed 
previously  in  this  chapter)  are  satisfied, 
the  entire  field  of  membership  of  the 
metging  credit  union  will  be  added  to 
the  continuing  federal  credit  union's 
charter. 

•  Distress  Meigera 

Regardless  of  the  type  of  credit  union 
involved,  where  the  merging  credit 
uni<m  is  suffiaring  such  severe  financial 
difficulties  that  it  will  become  insolvent 
within  twelve  months,  it  may  merge 
into  any  federal  credit  union  in  the 
same  operational  area. 

If  the  merging  credit  union  is 
community  based,  its  field  of 
membwship,  to  the  extent  it  complies 
with  the  requirements  set  forth  in 
Chapter  1,  will  be  transferred  intact  to 
the  continuing  federal  credit  union.  In 
this  case,  the  continuing  federal  credit 
union  will  remain  as  an  occupational, 
associational,  community  or  multiple 
group  charter  for  purposes  of  future 
field  of  membership  expansions. 

•  Emergency  Mergere 

A  specifically  designated  emergency 
merger  may  be  approved  by  NCUA 
without  regard  to  field  of  membership 
or  other  legal  constraints.  An  emergency 
merger  involves  NCUA's  direct 
intervention.  The  credit  union  to  be 
merged  must  either  be  insolvent  or  in 
danger  of  insolvency  and  NCUA  must 
determine  that: 

•  An  emergency  requiring 
expeditious  action  exists. 

•  Other  alternatives  are  not 
reasonably  available. 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

In  an  emergency  merger  situation, 
NCUA  takes  an  active  role  in  finding  a 
suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
conce.med  that  thecontinuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  credit  union  without  regard 
to  any  field  of  membership  restrictioiu 
and  without  changing  the  character  of 
the  credit  union  fu'  future  expansions. 
Under  this  authority,  therefore,  a  federal 
credit  union  may  take  into  its  field  of 
membership  a  group  defined  by  a 
community  or  associational  common 
bond  permitted  under  state  law. 
regardless  of  whether  that  common 


bond  definition  could  be  approved 
under  the  Federal  Oedit  Union  Act. 

•  Purchase  and  Assumptions 

Another  alteraativa  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  consolidation  known 
as  purchase  and  assumption. 

A  purchase  and  assumption  has 
limited  application  because  the  failing     ~ 
credit  union  must  be  placed  into 
involuntary  liquidation.  However,  in  the 
few  instances  where  purchase  and 
assumption  may  occw,  the  assuming 
federal  credit  union,  as  writh  emergency 
mergers,  may  acquire  the  entire  field  of 
membership  along  with  loans,  shares 
and  certain  desigruted  assets  and 
liabilities,  without  regard  to  field  of 
membership  expansion  restrictions  and 
without  changing  the  character  of  the 
continuing  credit  union  for  purposes  of 
future  field  of  membership  expansions. 

•  Spin-Offs 

A  "spin-off  is,  in  effect,  a  partial 
merger  of  a  credit  imion.  By  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  liabilities,  shares 
and  capital  of  a  credit  union,  are 
transferred  to  a  new  or  existing  credit 
union. 

If  the  spin-off  goes  to  a  new  federal 
charter,  the  requirements  of  Chapter  1 
apply.  (See  that  chapter  for  discussion 
of  the  field  of  membership  and 
documentation  requirements  for  new 
federal  chartera.) 

If  it  goes  to  an  existing  federal  charter, 
the  requirements  of  Chapter  2  apply. 

Spin-offs  involving  feawally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  affected 
regional  directore,  and  the  state 
supervisory  authorities,  as  applicable. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addres.ses,  as  a  minimiun: 

•  Why  the  spin-ofT  is  being  requested. 

•  What  part  of  the  field  of 
membership  is  to  be  spun-ofi. 

•  Whether  the  affected  credit  unions 
have  a  common  sponsor  or  are  located 
within  the  same  operational  area. 

•  Which  assets,  liabilities,  shares  and 
capital  are  to  be  transferred. 

•  The  financial  impact  the  spin-off 
will  have  on  the  afiiacted  credit  unions. 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
membere. 

•  The  proposed  spin-off  date. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

Memberehip  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers — part  708  of  the 
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NCUA  niks  and  wguktioM    except 
that  only  the  memben  directly  efiiBcted 
by  the  spin-off— thoee  whose  shares  are 
to  be  trensferred— eie  required  to  vote. 
Members  whose  shares  are  not  being 
transliBRed  will  not  be  afforded  the 
opportunity  to  vote. 

Over/ops— See  Chapter  1  for 
discussion. 

Exclusionary  cJausM—Sae  Cbapter  1 
for  discussion. 

Professional  conflicts. 

It  is  important  for  a  credit  union,  as 
well  as  professional  organizations  such 
as  accounting  firms,  law  firms,  real 
estate  title  insurance  firms  and  appraisal 
firms,  to  avoid  the  appearance  of 
impropriety  when  the  credit  imion 
contracts  with  a  professional 
organization  for  services.  This  is  even 
more  critical  if  the  professiraial 
organization  and/or  its  employees  are 
members  of  the  credit  union. 

When  a  professional  organization  is 
added  to  a  credit  union's  field  of 
membership,  the  credit  union  should 
notify  the  professional  organization  of 
certain  provisions.  The  following 
provision  is  intended  to  ensure  Uiat 
decisions  made  by  a  credit  union  and 
the  professional  organizations  serving 
the  credit  union  are  independent  of  any 
loan  decisions  or  deposit  activities. 

"Please  be  advised  that  witli  respect  to  the 
addition  of  the  employees  of  (professional 
organization)  to  the  [FCU],  any  lending, 
deposit  and/or  other  credit  union  services 
involving  credit  union  members  who  are  also 
employees  of  the  firm  will  be  Independent 
tnm  any  services  rendered  to  the  credit 
union  by  the  firm  and  will  avoid  any 
appearance  of  impropriety." 

A  credit  union  should  also  make  a 
similar  notification  to  a  professional 
organization  when  contracting  with  it  to 
provide  professional  services  to  the 
credit  union. 

Reviewing  field  of  membership  addition 
requests 

All  field  of  membership  addition 
requests  «vill  be  reviewed  by  regional 
office  staff  in  order  to  ensure  that  the 
requests  conform  to  NCUA  pohcy.  are 
properly  documented,  including 
completion  of  the  Apphcation  of  Field 
of  Membership  Change,  and  do  not 
cause  significantly  harmful  or 
unreesonabie  overlap  with  the  fields  of 
membership  of  existing  credit  unions. 

NCUA  understands  and  appreciates 
the  importance  of  timely  processing  of 
well-supported  addition  requests.  To 
respond  to  this  desire  for  prompt 
handling,  each  regional  office  has 
established  a  goal  often  woridng  days 
from  the  date  of  receipt  in  the  regional 
office  for  complete  processing  ofa 


routine  addition  request.  A  fuUy 
documented  request  that  fulfills  aU  of 
the  criteria  discussed  hn  this  manual 
and  does  not  require  written  or 
telephone  follow-up  will  normally  be 
processed  within  this  time. 

In  some  cases,  an  on-site  review  by 
NCUA  staff  may  be  requested  by  the 
regional  director  before  acting  on  a 
proposed  addition.  Nonstandard  or 
controversial  requests,  those  involving 
assodational,  commimity  or  multiple 
charters,  or  those  from  credit  unions 
with  serious  operational  or  management 
problems,  are  most  likely  to  fall  into  this 
category. 

In  addition,  the  regional  director  may, 
at  his  discretion,  after  taking  into 
account  the  significance  of  the  field  of 
membership  expansion  proposed, 
require  the  applicant  to  subniit  a 
business  plan. 

The  condition  of  the  requesting  credit 
\mion  will  be  considered  in  every 
instance.  The  economic  feasibility  of 
expanding  the  field  of  membership  of  a 
credit  union  with  serious  management 
or  operational  problems  must  be 
carefully  considered  by  regional  staff  if 
the  safaty  and  soimdness  of  the  credit 
union  is  to  be  preserved. 

In  most  cases,  field  of  membership 
additions  will  only  be  approved  for 
credit  unions  which  are  operating 
satisfectorily.  If  a  federal  credit  union  is 
having  difficulty  providing  good  service 
to  its  current  membership,  it  may  have 
even  more  difficulty  serving  an  enlarged 
field  of  membership. 

In  some  cases,  expanding  the  field  of 
membership  of  a  struggling  credit  union 
may  do  more  harm  than  good.  A 
struggling  credit  union's  resources  need 
to  be  focussed  on  current  problems. 
Placing  an  additional  strain  on  these 
resources  by  increasing  the  field  of 
membership  may  also  increase  the 
credit  union's  problems. 

If  the  requested  addition  is  approved 
by  the  regional  director,  the  credit  union 
will  be  furnished  a  formal,  updated 
section  5  of  its  charter  which  restates 
the  field  of  membership,  including  the 
requested  addition.  After  action  by  the 
board  of  directors,  the  form  should  be 
promptly  filed  with  the  credit  uni(Hi's 
official  charter  and  bylaws. 

Removal  of  groups  fivm  the  field  of 
membership 

Credit  unions  may  request  removal  of 
a  group  from  its  field  of  membership  for 
various  reasons.  The  most  common 
reasons  for  this  type  amendment  are: 

•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service. 


•  The  federal  credit  union  csnnot 
continue  to  provide  adequate  service  to 
the  npup. 

•  The  group  has  ceased  to  exist. 

•  The  group  initiates  action  to  be 
removed  from  the  field  of  membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  from 
their  field  ot  membership,  the  re^onal 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership. 
Membership  must  continue  for  those 
who  are  already  members  through  the 
"once  a  member,  always  a  member" 
provision. 

The  regional  director  will  consider 
these  types  of  requests  on  a  case  by  case 
basis. 

Denials 

If  a  request  for  a  field  of  membership 
amendment  is  denied  by  the  regional 
director,  the  credit  imion  will  be  so 
advised  in  writing.  The  letter  of  denial 
will  include  specific  reasons  why  the 
request  was  not  approved.  The  letter 
may  include  suggestions  for  making  the 
request  acceptable  and  other  options  the 
credit  union  could  consider. 

The  credit  union  will  be  informed 
that  there  is  a  right  to  appeal  the 
regional  director's  decision  to  the  NCUA 
Board.  (The  credit  imion  may  submit 
substantive  new  and  additional 
information  to  the  regional  director.  In 
these  instances,  the  submission  will  not 
be  considered  an  appeal  but  a  request 
for  reconsideration  by  the  regional 
director.) 

The  appeal  must  be  sent  to  the 
regional  office  within  60  days  of  the 
denial.  The  letter  of  appeal  should 
provide  the  credit  imion 's  response  to 
the  reasons  for  the  denial.  Only  the 
infonnati(Hi  which  the  regional  director 
had  available  to  make  the  denial 
decision  may  be  submitted  for  an 
appeal. 

The  regional  director  will  forward  the 
appeal  to  tiie  NCUA  Board.  NCUA 
central  office  staff  will  independently 
review  the  fects  of  the  case  and  present 
the  appeal  to  Board.  The  appealing 
credit  union  may  present  written 
documentation  only:  neither  the 
regional  director  not  the  credit  union 
will  be  permitted  to  present  oral 
arguments  to  the  Board. 

Service  status  reports 

Federal  credit  unions  which 
frequently  add  select  groups  to  their 
fields  of  monbership  should  be 
prepared  to  furnish  a  vrritten  summsrv 
of  the  results  of  their  efforts  to  bring 
service  to  the  employees  or  members  >>l 
the  select  groups. 
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The  regional  diiectois  will 
periodicdly  request  that  such  fadeial 
credit  unions  sulnnit  service  status 
reports  to  NCUA  shotting,  at  a 
minimum,  the  number  of  primary 
potential  members  of  each  select  group 
added  and  the  number  of  persons  from 
each  select  group  who  have  actually 
enrolled  as  credit  union  members. 

These  service  status  reports  can  be 
enlarged  to  require  information 
concerning  aggregate  share  and  loan 
activity  by  select  group  or  participation 
in  other  credit  union  services. 

In  any  event,  federal  credit  unions 
using  the  select  group  addition  method 
shoidd  implement  an  information 
gathering  system  early  in  their  addition/ 
diversification  program  to  track  their 
progress  in  providing  service  to  the 
potential  members  of  their  select 
groups. 

This  information  will  help  the  credit 
union  to  operate  more  efficiently  and 
will  give  management  the  data 
necrasary  to  make  decisions  about 
marketing  strategy,  new  promotions, 
implementation  of  new  services,  etc. 

The  service  status  reports  will  enable 
NCUA  to  determine  which  federal  credit 
unions  are  serving  newly  added  groups, 
as  Well  as  any  federal  credit  unions  that 
are  not  serving  new  groups. 

If  the  NCUA  determines  that  a  fsderal 
credit  union  is  not  adequately  serving 
new  groups,  the  regional  director  may 
restrict  further  expansions  and  permit 
the  groups  not  being  adequately  served 
to  be  overlapped  with  another  federal 
credit  union  or  remove  the  select 
group(s)  not  being  served  from  section 
S  of  the  credit  union  charter. 

Chapter  3 — Charter  Conversions 

A  charter  conversion  is  a  change  in 
the  jurisdictional  authority  under  which 
a  credit  union  operates.  A  credit  imion's 
charter  is  the  instrument  given  to  the 
institution  by  the  government,  either 
state  or  federal,  granting  to  it  the 
authority  to  carry  out  credit  union 
business  in  accordance  with  law. 

Federal  credit  unions  receive  their 
charters  from  NCUA  and  are  subject  to 
its  supervision,  examination,  and 
regulation;  they  are  incorporated  under 
federal  law. 

State-chartered  credit  unions  are 
incorporated  in  a  particular  state, 
receiving  their  charter  from  the  state 
agency  responsible  for  credit  unions  and 
subject  to  the  state's  supervisory 
authority.  If  the  staten^artered  credit 
union's  deposits  are  federally  insmed 
by  NCUA,  it  will  also  fall  under  NCUA's 
jurisdiction. 

A  federal  credit  union's  power  and 
authority  are  principally  delrived  from 
the  Federal  Credit  Unicm  Act  and  NCUA 


rules  and  regulations.  State-chartered 
credit  imions  are  principally  governed 
by  the  state  law  and  regulation. 
There  are  two  types  of  charter 
convOTsions — fisderal  charter  to  state 
charter,  and  state  charter  to  federal 
charter.  Although  common  bond  is  not 
an  issue  from  NCUA's  standpoint  in  the 
case  of  a  federal  to  state  charter 
conversion,  the  procedures  and  forms 
relevant  to  such  a  conversion  have  been 
included. 

Conversion  of  a  State  Credit  Union  to  a 
Federal  Credit  Union 

•  General  Requirements 

Any  state-chartered  credit  union  may 
apply  to  convert  to  a  federal  credit 
union.  In  order  to  do  so,  it  must: 

•  Comply  with  state  law  regarding 
conversion: 

•  File  proof  of  compliance  with 
NCUA; 

•  File  the  required  conversion 
application,  proposed  federal  credit 
union  organization  certificate  and  other 
documents  with  NCUA; 

•  Comply  with  the  requirements  of 
the  Federal  Credit  Union  Act,  e.g., 
common  bond  and  reserve 
requirements;  and 

•  Be  granted  a  charter  by  NCUA. 
Conversions  are  treated  the  same  as 

any  initial  application  for  a  federal 
charter,  including  mandatory  on-site 
examination  by  NCUA.  NCUA  will  also 
consult  with  the  appropriate  state 
authority  regarding  the  credit  imion's 
current  condition,  management 
expertise,  and  past  performance.  Since 
the  applicant  in  a  conversion  is  an 
ongoing  credit  union,  the  economic 
advisability  of  granting  a  charter  is  more 
readily  determinable  than  in  the  case  of 
an  initial  charter  application. 

Generally,  a  converting  state  credit 
imion's  field  of  membership  must 
conform  to  NCUA  chartering  policy. 
However,  if  a  converting  credit  union 
can  demonstrate  that  it  has  been 
effectively  serving  groups  outside  what 
would  have  been  its  operational  area  if 
it  had  been  a  federal  credit  union,  the 
regional  director,  in  his  or  her 
discretion,  may  permit  continued 
service  to  these  groups  after  convereion. 
Every  reasonable  effort  will  be  made  to 
phrase  the  field  of  membership  similar 
to  the  presentations  in  Chapters  1  and 
2  with  individually  listed  groups  and 
their  locations.  In  any  case,  subsequent 
changes  must  conform  to  NCUA 
expansion  policy  in  efiiect  at  that  time. 

•  Submission  of  conversion  proposal  to 
NCUA 

The  following  actions  are  to  be  taken 
before  submitting  a  converaion 
proposal: 


•  The  credit  union  board  must 
approve  a  proposal  for  convereion. 

•  The  Application  to  Convert  (NCUA 
Form  4401)  must  be  completed.  Its 
purpose  is  to  provide  the  regional 
director  vriih  information  on  the  present 
operating  policies  and  financial 
condition  of  the  credit  union  and  the 
reasons  why  the  conversion  is  desired. 
A  continuation  sheet  may  be  used  if 
space  on  the  form  is  inadequate. 
Particular  attention  should  be  given  to 
ansvrering  the  question  on  the  reasons 
for  convereion.  These  reasons  should  be 
stated  in  specific  terms,  not  as 
generalities. 

•  The  application  must  be 
accompanied  by  all  required 
attachments  including  the  following: 

•  Written  evidence  that  the  state 
supervisory  authority  is  either  in 
agreement  with  the  convereion 
proposal,  or,  if  not  in  agreement,  the 
reasons  therefor. 

•  The  Application  for  Insurance  of 
Accoimts  (NCUA  9600)  in  the  case  of  a 
state  credit  imion  that  is  not  federally 
insured. 

•  The  Application  and  Agreements 
for  Insurance  of  Accounts  (NCUA  9500). 

•  The  Federal  Credit  Union 
Investigation  Report,  Convereion  of 
State  dbarter  to  Federal  Charter  (Form 
NCUA  4000). 

•  The  most  current  financial  report 
and  delinquent  loan  schedule. 

•  The  Ghrganization  Certificate  (NCUA 
4008).  Only  Part  (3)  and  the  signature/ 
notary  section  of  page  4  should  be 
completed  and,  where  applicable, 
signed  by  the  credit  union  officials.  The 
NCUA  regional  office  vrill  complete  the 
other  sections  of  this  document 

•  NCUA  consideration  of  application  to 
convert 

•  Review  by  the  Regional  Director 

The  application  will  be  reviewed  to 
determine  that  it  is  complete  and  that 
the  proposal  is  in  compliance  with 
section  125  of  the  Federal  Credit  Union 
Act.  This  review  will  include  a 
determination  that  the  state  credit 
union's  field  of  memberehip  is  in 
compliance  with  NCUA's  chartering 
poUcies.  The  regional  director  may 
make  further  investigation  into  the 
proposal  and  may  require  the 
submission  of  additional  information  to 
support  the  request  to  convert.  At  this 
point,  NCUA  will  conduct  an  on-site 
review  of  the  credit  union. 

•  Examination  and  Payment  of  Fees 

NCUA  will  examine  the  books  and 
records  of  the  credit  union  on-site. 
NCUA  will  charge  the  credit  union  an 
examination  fee. 
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•  Approval  by  Um  Regional  Director 
and  Conditions  to  the  Approval 

The  cuuvefsion  will  be  approved  by 
the  regional  director  if  it  is  m 
compUance  with  section  12S  of  the 
Federal  Credit  Union  Act  and  meets  the 
criteria  for  federal  insurance.  Where 
applic^le.  the  regional  director  will 
specify  any  speciid  conditioos  that  the 
aedit  union  must  meet  in  order  to 
convert  to  a  federal  charter,  including 
changes  to  the  credit  union's  field  of 
membership  in  order  to  confoim  to 
NCUA's  chartering  policies.  Some  of 
these  conditions  may  be  set  forth  in  a 
Latter  of  Understanding  and  Agreement 
("LUA"),  which  requires  the  signature 
of  the  officials  and  the  regional  director. 

•  Notification 

The  regional  director  will  notify  both 
the  credit  imion  and  the  sUto 
supervisory  authority  of  the  decision  on 
the  conversion. 

•  Action  by  Board  of  Directors 

Upon  bdng  informed  of  the  regi(H>al 
director's  approval,  the  board  must: 

•  Comply  with  all  requirements  of  the 
state  supervisory  authority  that  will 
enable  the  credit  luiion  to  convert  to  a 
federal  charter  and  cease  being  a  state 
credit  union: 

•  Obtain  a  letter  (ff  official  statement 
from  the  state  supervisory  authority 
certifying  that  the  credit  union  has  met 
all  of  the  state  reqxilrements  and  will 
cease  to  be  a  state  credit  union  upon  its 
receiving  a  federal  charter.  A  copy  of 
this  document  must  be  submitted  to  the 
regional  director, 

•  Submit  a  statement  of  the  action 
taken  to  comply  with  any  conditions 
imposed  by  tlie  regional  director  in  the 
approval  of  the  conversion  proposal 
and.  if  applicable,  submit  the  signed 
LUA. 

•  Application  for  a  Federal  Charter 

When  the  regional  director  has 
received  evidence  that  the  board  has 
completed  the  acti<ms  described  above, 
then  a  federal  charter  and  new 
Certificate  of  Insuruice  will  be  issued. 
The  credit  union  may  then  complete  the 
conversion  as  discussed  in  the  following 
secticm.  Denials  are  appealable  to  the 
NCUA  Board.  | 

•  Compietiont^  the  Conversion 

•  Eflective  Date  of  Conversion 

The  date  on  whidi  the  r^onal 
director  approves  the  Organization 
Certificate  and  the  Application  and 


Agreements  for  Insurance  of  Accounts  is 
the  date  on  which  the  credit  union 
becomes  a  federal  credit  union.  The 
regional  director  «rill  notify  the  credit 
union  and  the  state  supwiswy 
authority  of  the  data  of  the  conversimi. 

•  Assumption  of  Assets  and  Liabilities 

As  of  the  efiisctive  date,  the  federal 
credit  union  will  be  the  owner  of  all  of 
the  assets  and  will  be  responsible  tor  all 
of  the  liabilities  and  share  accounts  of 
the  state  credit  union. 

•  Board  of  Directors' Meeting 

Upon  receipt  of  its  federal  charter,  the 
board  wrill  hold  its  first  meeting  as  a 
faderal  credit  union.  At  this  meeting, 
the  board  will  transact  such  business  as 
is  necessary  to  complete  the  conversion 
as  approved  and  to  operate  the  credit 
union  in  accordance  with  the 
requirements  of  the  Federal  Credit 
Union  Act  and  NCUA  rules  and 
regulations.  Actions  to  be  taken  at  this 
meeting  include: 

a.  Change  of  the  credit  union's  name 
on  all  reccurds.  accounts,  investments 
and  other  documents  evidencing  assets 
or  liabilities  of  the  credit  union: 

b.  Changes  to  the  credit  union's  books 
and  records: 

(1)  As  of  the  commencement  of 
business,  the  accounting  system, 
records,  and  forms  must  conform  to  the 
standards  established  by  NCUA: 

(2)  New  journal  and  cash  record  and 
general  ledger  pages  should  be  set  up. 
The  general  ledger  accounts  for  the  state 
credit  union  will  be  posted  through  the 
effective  date  of  the  conversion,  and  the 
new  balances  will  be  transferred  to  the 
new  general  ledger  accounts  of  the 
federal  credit  union: 

(3)  The  income  and  expense  accounts 
of  the  state  credit  union  will  not  be 
closed  unless  the  conversion  is  at  the 
close  of  an  accounting  period  or  is 
required  by  the  state  supervisory 
authority:  and 

(4)  The  individual  share  and  loan 
ledger  accounts  used  by  the  state  credit 
union  may  continue  to  be  used.  The 
federal  credit  union's  names  should  be 
properly  reflected  on  these  accounts. 

•  Reports  to  NCUA 

Within  10  days  after  coinmencement 
of  operations,  the  faderal  credit  union 
must  submit  to  the  regional  director  the 
following: 

•  Report  of  Officials  (NCUA  4501) 

•  Financial  and  Statistical  Reports, 
(Forms  FCU  109A,  1098,  and  109F,  or 
their  equivalent)  as  of  the 
commencement  of  business  of  the 
federal  credit  union. 


Conwsion  of  a  Fedaal  Credit  Union  to 
a  State  Ondit  Union 

•  General  Requirements 

Any  faderal  credit  union  may  appfy  to 
convert  to  a  state  credit  union.  In  order 
to  do  so.  it  must: 

•  Comply  with  the  requirements  of 
the  Federal  Credit  Union  Act  (section 
125)  that  enable  it  to  convert  to  a  state 
credit  union  and  to  cease  being  a  federal 
credit:  and 

•  Comply  with  applicable  state  law 
and  the  requirements  of  the  state 
supervisory  authority. 

•  Special  provisions  regarding  Federal 
sfym  insurance 

If  the  federal  credit  union  wants  to 
continue  federal  share  insurance  after 
the  conversion  to  a  state  credit  union,  it 
must  submit  an  Application  for 
Instirance  of  Accounts  (Form  NCUA 
9600)  to  the  regional  director  at  the  time 
it  requests  approval  of  the  conversion 
proposal.  The  regional  director  has  the 
authority  to  apfwove  or  disapprove  the 
Application. 

It  the  converting  federal  credit  union 
does  not  want  to  continue  federal  share 
insurance  or  if  its  application  ftv 
continued  insiuanoe  is  denied, 
insurance  will  cease  in  accordance  with 
the  provisions  of  section  206  of  the 
Federal  Credit  Union  Act. 

If,  upon  its  conversion  to  a  state  credit 
union,  the  federal  credit  imion  will  be 
terminating  its  federal  share  insurance 
or  converting  fiom  federal  to  nonfederal 
sharo  insurance,  it  must  comply  with 
the  memberriiip  notice  and  voting 
procedures  set  forth  in  section  206  of 
the  Federal  Credit  Union  Act  and  part 
708  of  NCUA's  rules  and  regulations. 

Where  the  state  credit  union  wrill  be 
non  federally  insured,  federal  insurance 
ceeses  on  the  eflioctive  date  of  the 
conversion.  If  it  will  be  otherwise 
uninsiired,  then  federal  insurance  vrill 
cease  one  year  after  the  date  of 
conversion  subject  to  the  restrictions  in 
section  206(dKl)  of  the  Fedwal  Credit 
Union  Ad  In  either  case,  the  state 
credit  unitm  will  be  entitled  to  a  rolimd 
of  the  fadOTal  credit  union's  NCUSIF 
capitalization  deposit  and  any  unused 
portion  of  the  federal  insurance 
premium  after  the  final  date  on  whidi 
any  of  its  shares  are  federally  insured. 

The  NCUA  Board  reserves  the  right  to 
delay  the  refund  of  the  capitalization 
deposit  for  up  to  one  year  if  it 
determines  that  payment  would 
jeopardize  the  NCUSIF. 

•  Submission  of  conversion  proposal  to 
NCUA 

Upon  approval  of  a  proposition  for 
conversion  by  a  majority  vote  of  the 
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board  of  directors  at  a  meeting  held  in 
accordance  with  the  federal  credit 
unicm's  bylaws,  the  conversion  proposal 
will  be  submitted  to  the  regional 
director  and  will  include: 

•  A  current  Euiandal  report; 

•  A  current  delinquent  loan  schedule; 
•°  An  explanation  and  appropriate 

documents  relative  to  any  cnanges  in 
insurance  of  member  accounts; 

•  A  resolution  of  the  board  of 
directors; 

•  A  proposed  Notice  of  Special 
Meeting  of  the  Members  (NCUA  4221); 

•  A  copy  of  the  ballot  to  be  sent  to 
members  (NCUA  4506); 

•  Evidence  that  the  state  supervisory 
authority  is  in  agreement  with  the 
conversion  proposal;  and 

•  A  statement  of  reasons  supporting 
the  request  to  convert. 

•  Approval  of  pnposal  to  convert 

•  Review  by  the  Regional  Director 

The  proposal  will  be  reviewed  to 
determine  that  it  is  complete  and  is  in 
compliance  with  section  125  of  the 
Federal  Credit  Union  Act.  The  regional 
director  may  make  further  investigation 
into  the  proposal  and  require  the 
submission  of  additional  information  to 
support  the  request. 

•  Conditions  to  the  Approval 

The  regional  director  will  specify  any 
special  conditions  that  the  credit  union 
must  meet  in  order  to  proceed  with  the 
conversion. 

•  Approval  by  the  Regional  Director 

The  proposal  will  be  approved  by  the 
regional  director  if  it  is  in  compliance 
with  section  125  and,  in  the  case  where 
the  state  credit  union  will  no  longer  be 
federally  insured,  the  notice  and  voting 
requirements  of  section  206  of  the 
Federal  Credit  Union  Act 

•  Notification 

The  regional  director  will  notify  both 
the  credit  union  and  the  state 
supervisory  authority  of  the  decision  on 
the  proposal. 

•  Approval  of  proposal  by  members 

•  Upon  approval  of  the  proposal  by 
the  regional  director,  the  following 
actions  will  be  taken  by  the  board  of 
directors: 

•  The  proposal  must  be  submitted  to 
the  members  for  approval  and  a  date  set 
for  a  vote  on  the  proposal.  The  proposal 
may  be  acted  on  at  the  annual  meeting, 
at  a  special  meeting  for  that  purpose,  or 
by  written  ballot  to  be  filed  by  the  date 
set  for  the  vote. 

•  Members  must  be  given  advance 
notice  (NCUA  4221)  of  the  meeting  at 
which  the  proposal  is  to  be  submitted  in 


accordance  with  the  provisions  of  the 
Federal  Credit  Union  Bylaws  (Article 
V).  The  notice  shall: 

•  Specify  the  purpose,  time  and  place 
of  the  meeting; 

•  Include  a  brief  and  accurate 
statement  of  the  reasons  for  and  against 
the  proposed  conversion,  including  any 
effects  it  could  have  upon  share 
holdings,  insurance  of  member 
accounts,  and  the  policies  and  practices 
of  the  credit  union; 

•  Inform  the  members  that  they  have 
the  right  to  vote  on  the  proposal  at  the 
meeting,  or  by  written  ballot  to  be  filed 
not  later  than  the  date  and  time 
announced  for  the  annual  meeting,  or  at 
the  special  meeting  called  for  that 
purpose; 

•  Be  accompanied  by  a  Ballot  for 
Conversion  Proposal  (NCUA  4506);  and 

•  State  in  bold  face  type  that  the  issue 
will  be  decided  by  a  majority  of 
members  who  vote. 

•  A  copy  of  the  notice  of  the  meeting 
shall  be  delivered  to  the  regional 
director  at  the  same  time  that  it  is 
delivered  to  the  members. 

•  The  proposed  conversion  must  be 
approved  by  a  majority  of  all  of  the 
members  who  vote  on  the  proposal,  a 
quorum  being  present,  in  order  for  the 
credit  union  to  proceed  further  with  the 
proposition.  Ballots  cast  by  members 
who  did  not  attend  the  meeting  but  who 
submitted  their  ballots  in  accordance 
with  instructions  above  will  be  coimted 
with  votes  cast  at  the  meeting.  In  order 
to  have  a  suitable  record  of  the  vote,  the 
voting  at  the  meeting  should  be  by 
written  ballot  as  well. 

•  Theboardof  directors  shall,  within 
10  days,  certify  the  results  of  the 
membership  vote  to  the  regional 
director.  The  statement  shall  be  verified 
by  affidavits  of  the  Chief  Executive 
Officer  and  the  Recording  Officer  on 
NCUA  4505. 

•  Compliance  with  state  laws 

If  the  proposition  for  conversion  is 
approved  by  a  majority  of  all  members 
who  voted,  the  board  of  directors  should 
then: 

•  Ensure  that  all  requirements  of  state 
law  and  the  state  supervisory  authority 
have  been  accommodated; 

•  Ensure  that  the  state  charter  or  the 
license  has  been  received  within  90 
days  firom  the  date  members  approved 
the  proposal  to  convert; 

•  Ensure  that  the  regional  director  is 
kept  informed  as  to  progress  toward 
conversion  and  of  any  material  delay  or 
of  substantial  difficulties  which  may  be 
encountered. 

If  the  conversion  cannot  be  completed 
within  the  90^ay  period,  the  regional 


director  should  be  infmned  of  the 
reasons  for  the  delay. 

•  Completion  of  conversion 

In  order  for  the  conversion  to  be 
completed,  the  following  steps  are 
neccNuary: 

•  Theboardof  directors  will  submit 

a  copy  of  the  state  charter  to  the  regional 
director  within  10  days  of  its  receipt. 
This  «irill  be  accompanied  by  the  federal 
charter  and  the  federal  insurance 
certificate.  A  copy  of  the  financial 
reports  (FCU  109A  and  109B)  as  of  the 
preceding  month-end  should  be 
submitted  at  this  time. 

•  The  regional  director  will  notify  the 
credit  union  and  the  state  supervisory 
authority  in  writing  of  the  receipt  of 
evidmce  that  the  aredit  imion  has  been 
authorized  to  operate  as  a  state  credit 
union. 

•  The  credit  union  shall  cease  to  be 
a  federal  credit  union  as  of  the  elective 
date  of  the  state  charter. 

•  If  the  regional  director  finds  a 
material  deviation  from  the  provisions 
that  would  invalidate  any  steps  taken  in 
the  conversion,  the  credit  union  and  the 
state  supervisory  authority  shall  be 
promptly  notified  in  writing.  This 
notice  may  be  either  before  or  after  the 
copy  of  the  state  charter  is  filed  with  the 
regional  director.  The  notice  will  inform 
the  credit  union  as  to  the  nature  of  the 
adverse  findings.  The  conversion  will 
not  be  effected  and  completed  until  the 
improper  actions  and  steps  have  been 
corrected. 

•  Upon  ceasing  to  be  a  federal  credit 
imion,  the  credit  imion  shall  no  longer 
be  subject  to  any  of  the  provisions  of  the 
Federal  Credit  Union  Act,  except  as  may 
apply  if  federal  share  insurance 
coverage  is  continued.  The  successor 
state  credit  union  shall  be  immediately 
vested  with  all  of  the  assets  and  shall 
continue  to  be  responsible  for  all  of  the 
obligations  of  the  federal  credit  union  to 
the  same  extent  as  though  the 
conversion  had  not  taken  place. 
Operation  of  the  credit  union  from  this 
point  will  be  in  accordance  with  the 
requirements  of  state  law  and  the  state 
credit  union  supervisory  authority. 

•  If  the  regional  director  is  satisfied 
that  the  conversion  has  been 
accomplished  in  accordance  with  the 
approved  proposal,  the  federal  charter 
will  be  canceled. 

•  There  is  no  federal  requirement  for 
closing  the  records  of  the  federal  credit 
union  at  the  time  of  conversion  or  for 
the  manner  in  which  the  records  shall 
be  maintained  thereafter.  The 
converting  credit  union  is  advised  to 
contact  the  state  supervisory  authority 
for  api«licable  state  requirements.  The 
credit  union  shall  no  longer  use  the 
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woida  "Federal  Credit  Union"  in  its 
name  nor  represent  itself  in  any  raanno' 
as  being  a  naaal  credit  union. 

•  Iftheststecreditimiooistobe 
fiBderaUy  insured,  the  legiMial  director 
will  issue  a  new  insurance  oeitificate. 

AppaMlix  A— Gloaaary 

Theee  definitions  apply  only  for  use 
with  this  Manual.  Deniiiti<ms  are  not 
intended  to  be  all  inclusive  or 
comprehensive.  This  Manual,  the 
Federd  Credit  Union  Act.  and  NCUA 
rules  and  regulations  as  well  as  state 
laws  may  be  used  far  further  reference. 

Appeai— The  right  of  a  credit  union  or 
charter  applicant  to  request 
reconsideration  of  an  unfsvorable 
NCUA  Regional  Director's  decision  to  a 
higher  auUiority.  Appeals  are  usually 
made  to  the  NCUA  Board  through  the 
Regional  Direct(xs. 

Associational  common  bond — 
Association  resulting  from  membership 
in  an  organization,  participation  in 
whose  activitiee  develops  common 
loyalties,  mutual  benefits  and  mutual 
interests.  The  association  should  hold 
regular  meetings  and  sponsor  other 
activities  that  provide  for  contact  among 
members. 

AstodatJanal  credit  uniott — A  credit 
union  whose  field  of  membership 
consists  primarily  of  persons  who  are 
members  of  one  or  more  related 
associational  groups. 

Business  plan — Plan  submitted  by  a 
charter  applicant  or  existing  federal 
credit  union  addressing  the  economic 
viabihty  of  a  propoeed  charter  or  field 
of  membership  addition. 

Qiorter— The  document  which 
authorizes  a  group  or  combinaticm  of 
groups  to  operate  as  a  credit  imion  and 
defines  the  fundamental  limits  of  its 
operating  authority,  generally  including 
the  persons  the  credit  imion  is 
permitted  to  accept  for  membership. 
Charters  are  issuMl  by  the  Netional 
Credit  Union  Administration  for  fsderal 
credit  unions  and  by  the  designated 
state  chartering  authority  for  credit 
unions  organized  under  the  laws  of  that 
state. 

Common  bond— The  characteristic  or 
combination  of  characteristics  which 
distinguishes  a  particular  group  of 
persons  from  the  general  public.  There 
are  only  three  common  bonds  which 
can  serve  as  a  basis  fcv  a  group's 
forming  or  being  included  in  a  federal 
credit  union:  employment  by  the  seme 
person  or  entity  ("occupational  common 
bond"),  membership  in  the  same 
association  ("aasodational  common 
bond"),  and  residence  or  employment  in 
the  same  geographic  area  ("community 
common  bond"). 


Community  common  bond— 
Residence  or  emplovment  of  persons 
and  business  and  other  legal  antitiee 
loceted  within  the  same  vrell-defined 
neighboriiood.  community  or  rural 
district. 

Coflunujiitx  credit  union — ^A  credit 
union  wdioee  field  of  membership 
consists  of  perstms  who  live  or  worii  in 
the  same  well-defined  neighboihood, 
community,  or  rural  district 

Conversion — ^The  process  of  changing 
froma  federal  to  a  state  or  state  to 
federal  credit  union  charter. 

Credit  union—A  member-owned,  not- 
for-profit  coopwetive  financial 
institution  formed  to  permit  thoee  in  the 
field  of  membership  specified  in  the 
charter  to  save,  borrow,  and  obtain 
related  financial  services.  Federal  credit 
unions  are  chartered  as  corporations 
pursuant  to  the  Federal  Credit  Union 
Act. 

Economic  viability— An  overall 
eveluation  of  the  credit  union's  or 
charter  applicant's  ability  to  operete 
successfully. 

Emergency  mei;;ep— Pursuant  to 
section  205(h)  of  U>e  Federal  Credit 
Union  Act,  authority  of  NCUA  to  merge 
two  credit  unions  without  regard  to 
field  of  membership  policy. 

Exclusionary  clause— A  limitation, 
written  in  a  credit  union's  charter, 
which  precludes  the  credit  union  from 
serving  a  portion  of  a  group  otherwise 
included  in  its  field  of  membership. 
Exclusionary  clauses  are  used  to  prevent 
certain  overlaps  of  fields  of  membership 
between  credit  unions. 

Federal  share  insurance— AnKunaaca 
coverege  provided  by  the  Netional 
Credit  Union  Share  Insurance  Fund  and 
administered  by  the  National  Credit 
Union  Administration.  Coverege  is 

!>rovided  for  qualified  eccounts  in  all 
ederal  credit  unions  and  partidpeting 
state  credit  imions. 

Field  of  membership— The  persons 
(persons  may  include  organizations  and 
other  legal  entities)  a  credit  union  is 
permitteid  to  accept  for  membership.  A 
fsderel  credit  union's  field  of 
membership,  set  forth  in  paragraph  5  of 
its  diarter,  may  be  made  up  entirely  of 
a  single  group,  related  groups  with  one 
common  bond,  or  of  unreleted  groups 
each  having  its  ovm  common  bond. 

Letter  of  understanding  and 
agreement — ^Agreement  between  NCUA 
and  federal  crmlit  union  officials  not  to 
engage  in  cntain  activities  and/or  to 
establish  reasonable  operational  goals, 
lliese  are  normally  entered  into  with 
new  charter  applicants,  and 
occasionally  with  credit  unions  granted 
significant  diarter  expansions  and  are 
for  a  limited  time. 


Merger   Absorption  by  one  credit 
union  (^  all  of  the  assets,  liabilitiee  and 
equity  of  another  credit  union.  Mwgers 
must  be  approved  by  the  National  Credit 
Union  Administration  and  by  the 
appropriate  state  supervisory  authority 
whenever  e  state  credit  union  is 
involved. 

Multiple  group  credit  union — ^A  credit 
union  whose  field  of  membership 
consists  of  groups  of  persons,  eecfa 
group  with  its  own  common  bond.  Ths 
groups  may  be  oocupatianal, 
associational,  en-  a  combination  thereof 
and  do  not  need  to  share  a  common 
bond  or  be  in  any  way  related  to  one 
another. 

Occupational  common  bond— 
Employment  by  the  seme  employer. 
"Employment"  includes  long  term 
contractual  arrangements  which  are  the 
practical  equivelent  of  regular 
employment.  "Employer"  comprises  a 
parent  corporation  and  other 
corporations  in  which  the  parent 
directly  or  indirectly  holds  at  leest  a 
majority  interest. 

Occupational  credit  union — ^A  credit 
union  whose  field  of  membership 
consists  primarily  of  persons  employed 
by  the  same  entity  or  related  entities. 

Operational  oreo— The  operational 
area  of  a  credit  union  is  an  area 
surrounding  the  credit  union's  home 
and  each  branch  office  that,  as 
determined  by  NCUA  in  its  discretion, 
can  reesonably  be  served  by  that  office. 
Normally.  NCUA  will  consider  the  area 
within  a  25  mile  radius  of  the  home  or 
branch  office  as  the  operational  area. 
With  rural  populations,  however,  the 
aree  the  crwlit  union  can  reasonably 
serve  may  be  somewhat  broader.  But  a 
credit  union  cannot  "annex"  adjoining 
areas — i.e..  add  a  group  in  an  ad|aoent 
area  because  the  group  or  a  portion  of 
the  area  the  group  is  located  in  is  within 
25  miles  of  the  outer  edge  of  the  credit 
union's  operational  area. 

Over/op— The  situation  which  results 
when  a  group  is  eligible  for  membership 
in  more  than  one  credit  union. 

Potential  membership— Persons 
eligible  to  become  primary  members  of 
a  federal  credit  imion. 

Primary  members— Members  sharing 
the  besic  occupetional,  associational  or 
community  affinity  to  the  field  of 
membership. 

Primary  sponsor— That  single 
enterprise  that  represents  the  largest 
potential  aegment  of  the  field  of 
membership. 

Purchase  and  assumption — Purchase 
of  all  or  a  part  of  the  ass^s  of  and 
assumption  of  all  or  a  part  of  the 
lij^ilities  of  one  credit  union  by  another 
credit  union.  The  purchased  and 
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assumed  credit  union  must  first  be 
placed  into  involuntary  liquid^on. 

Select  group— An  occupational  or 
aseodatioDal  sroup  with  its  own 
common  bond. 

Secondary  or  derivative  memhtra 
Members  included  in  the  field  of 
membership  by  virtue  of  their  dose 
relationship  to  a  common  bend  group 
(e.g.,  immediate  iunily  members, 
employees  of  the  credit  union,  etc.). 

Ssrracv  ataba  report   Periodic 
Mfritten  statements  made  by  fsdsrsl 
credit  unions  to  NCUA  summariiing  the 
results  of  efforts  to  bring  service  to  me 
employees  or  membwrs  of  select  groups. 

Subscribers — For  a  federal  crecut 
unira,  at  least  seven  individuals  who 
sign  the  diarter  applic^cm  and  pledge 
at  least  one  shsre. 

Appendix  B— Lettar  af  Undnstanding 
and  Agrwenieiil 

To  the  Board  of  Directms  and  Other 

Officials 

Federal  Credit  Union 

Since  the  purposes  of  credit  unions 
are  to  promote  thrift  and  to  make  fimds 
available  for  loans  to  credit  imion 
membns  for  proridant  and  productive 
puiposes.  and  since  newly  chaitered 
credit  unions  do  not  generally  have 
sufficient  reserves  to  cover  Urge  losses 
on  loans  or  meet  unduly  laigeliquidity 
requirements.  Federal  insurance 
coverage  of  member  accounts  under  the 
hiational  Oadit  Union  Sban  bisurance 
Fund  will  be  granted  to  the  above 
named  credit  union  sul^ect  to  the 
conditions  listed  in  this  Latter  of 
Understanding  and  Agremnent  and  in 
the  Organization  Certificate  and 
Application  and  Agreements  fiir 
Insurance  of  Acoounts.  These  terms  are 
listed  below  and  are  sul^act  to 
acceptance  by  authoiixad  credit  union 
officials. 

1.  The  credit  union  will  refrain  from 
soliciting  or  accepting  brokered  fund 
deposits  from  any  source  without  the 
prior  written  approval  of  the  Regional 
Director. 

2.  The  credit  vnim  vrill  refrain  from 
the  making  of  laige  loans,  diat  is,  loans 
in  excess  en  5  peroant  of  unimpaired 
cai^tal  and  surplus,  to  any  one  member 
or  group  of  members  withottt  the  prior 
written  approval  of  the  R^ional 
Director. 

3.  The  credit  union  will  not  establish 
or  invest  in  a  Credit  Union  Service 
Organization  (CUSO)  without  the  prior 
written  aj^pioval  of  tlie  Regional 
Director. 

4.  The  credit  union  will  not  enter  into 
any  insurance  programs  whereby  the 
credit  union  member  finances  the 
payment  (rf  insursnoe  premiums 
through  loans  from  the  credit  tmioo. 


5.  Any  special  insurance  plan/ 
program,  that  is,  insurance  other  than 
usual  and  normal  surety  *'*"^«"g  or 
casualty  or  liability  or  loan  protection 
and  life  savings  insurance  coverage. 
which  the  credit  union  officials  intend 
to  undertake,  will  be  submitted  to  the 
Regional  IKrector  of  the  Natimal  Credit 
Union  Administration  for  vrrittan 
approval  prior  to  the  officials 
committing  the  credit  union  thereto. 

6.  The  credit  imion  will  prepare  and 
mail  to  the  district  examiner  financial 
and  statistical  reports  as  required  by  the 
Federal  Credit  Union  Act  and  Bylaws  by 
the  20th  of  each  month  following  that 
for  which  the  report  is  prepared. 

7.  As  the  credit  union's  officials  gain 
experience  and  the  credit  union 
achieves  target  levels  of  growth  and 
profitability,  the  above  terms  and 
conditions  may  be  renegotiated  by  the 
two  parties. 

We,  the  undersigned  officials  of  die 

Federal  Credit 

Union,  as  autlKMized  by  the  board  of 
directors,  acknowledge  receipt  of  and 
agree  to  the  attached  Letter  of 
Understanding  and  Agreement  dated 
19 

This  Letter  of  Understanding  and 
Agreement  has  been  voluntarily  entered 
into  with  the  National  Qedit  Union 
Administration.  We  agree  to  comply 
with  all  terms  and  conditions  expressed 
in  this  Letter  of  Understanding  and 
Agreement. 

Should  the  NCUA  Board  determine 
that  these  terms  and  conditions  have  not 
been  complied  with  or  thai  the  board  of 
directors  or  other  officials  have  not 
conducted  the  afldn  of  the  credit  union 
in  a  sound  and  prudent  manner,  the 
NCUA  Board  may  terminate  insurance 
coverage  of  the  credit  union.  If  actions 
by  the  officials,  in  violation  of  this 
Letter  of  Understanding  and  Agreement, 
cause  the  aedit  union  to  become 
insolvent,  the  officials  assume  sudi 
personal  liability  as  may  result  from 
their  actions. 

The  term  of  this  Lettn  of 
Understanding  and  Agreement  shall  be 
for  the  period  c^al  lent  24  months  from 
the  date  the  credit  union  is  insured. 
This  Letter  of  Understanding  and 
Agreement  may.  at  the  option  of  the 
Regional  Director,  be  extended  for  an 
additional  24  months  st  the  end  of  the 
initial  term  of  this  agreement 


Chief  Executive  OfBoer 
Date 


Dated  this. 


.day  of 


-1»_ 


National  Credit  Union  Adminlttntioo  Bawd 
on  Bdialf  of  the  NaUonal  Qsdit  Ihitaa  Shan 
Insunoce  Fund 

Regkmal  Dtaedor 


Chief  Plaaadal  Oflicar 

Date   — 

Socieluy  ^^^■^-^^^— 
Date   -^-^^— — 


J'edefalQaditlteioa 


By: 


The  National  Credit  Union 
Administration  (NCUA)  hss  establidied 
a  typeK>f-membership  rlassificstion 
system.  This  system  provides 
information  on  credit  unions  in  mafor 
assodational.  commxmity.  industrial 
service  and  occupational  groups.  The 
classification  system  has  been  designed 
to  be  flexible  and  to  produce  data 
needed  for  program  planning,  analysis 
and  research  purposes. 

Credit  unions  have  individual 
difierences.  For  example,  membership 
affiliation,  geographic  location  and 
industrial  or  aModational  attachment  of 
the  credit  union  are  significant  factora 
in  detwmining  the  general  nature  of  the 
problems  the  credit  union  msy 
encounter  and  in  evaluating  economic 
feasibility  for  chartering  and  other 
purposes.  Thus,  theee  factora  must  be 
identified  and  anaWaed  in  order  for 
NCUA  and  the  crecut  union  industry  to 
respond  effisctively  to  any  changes 
occurring  or  anticipated. 

The  classification  system  uses  a  thrse 
digit  code.  The  first  number  in  each 
three  digit  code  identifies  the  common 
bond  type:  Assodational  (010-099). 
OccupetiMial  (100-700).  Kfuhiple 
Groups  (800)  uid  Residential  (Urban 
and  Rural  Community)  (900).  As 
appropriate,  the  next  two  numbera  in 
each  digit  identify  the  spedfic 
categories,  e.g..  030-religious  groups 
within  the  assodational  common  bcmd. 
Credit  unions  that  have  more  than  one 
group  will  receive  a  dassificstion  that 
most  neariy  represents  the  common 
bond  of  the  mafority  of  its  potential 
membere.  For  example,  XYZ  Feu's 
membership  comprises  51%  banking 
employees,  45%  mixed  assodational 
groups  and  4%  senior  dtizans  groups. 
The  credit  union's  type  of  membersnip 
classification  would  be  500-Ftnance. 
Insurance  and  Real  Estate. 

The  Multiple  Group  classification  baa 
the  three-digit  code  800.  This 
dassificstion  will  be  used  for  credit 
unions  that  hsve  more  than  one  group 
with  no  ringle  group  predominant,  e.g.. 
industrial  paries,  shopping  omitera.  The 
nine  hundred  (900)  dassincation  ia 
used  for  all  urban  and  rural  commnaity 
groupe. 

Limited  income  and  other  types  of 
spedal  codes  are  addressed  in  a 
separate  classification  syslsm. 

The  classification  svstsm  presented  in 
this  Section  ooven  all  fsderslly  insured 
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credit  unions.  The  Section  will  be 
helpful  to  credit  union  offidels.  trade 
organizations  and  others  in  the  use  of 
NCUA  data  classified  by  type-of- 
membership. 

This  Section  is  a  revision  of  the 
"Type-of-Membership  Classification  for 
Federally  Insured  Credit  Unions"  guide 
issued  by  NCUA  in  October  1975. 

Aaaodatioiial  (010-099) 

Federally  insured  credit  unions 
whose  common  bond  consists  primarily 
of  individuals  who  participate  in 
activities  developing  common  loyalties, 
mutual  benefits  and  mutual  interests  are 
classified  as  assodational  groups. 

010 — Cooperatives  I 

Examples:  Agricultural,  production 
and  ma»eting;  Consimier-retail 
mercantile:  Electric:  Housing:  Other 
cooperatives 

020—FTatemal,  Professional  and  Trade 
Associations 

Examples:  Knights  of  Columbus, 
Knights  of  Pythias,  National  Grange. 
Farm  Bureeu:  American  Leather 
Association:  Kidney  Association  and 
similar  groups.  i 

030 — Religious 

Examples:  Catholic.  Jewish.  Muslim. 
Protestant,  Others. 

040— Labor  Unions  \ 

Examples:  Carpenters,  Electrical 
Workers.  Food  and  Beverage  Workers: 
Performing  Arts;  Retail  Clerks  and 
Workers:  Teamsters,  Typographic  and 
Printing  Workers.  Others. 

050— Student  Credit  Unions 

Examples:  Students  enrolled 
(graduate,  imdergradxiate,  full  time,  part 
vime)  in  any  junior  college,  technical 
institute,  college  and  university. 

060— Corporate  Credit  Unions 

Examples:  Credit  unions  organized 
primarily  to  provide  liquidity  and  other 
services  to  member  credit  imions. 

099—Associational  Groups  Not 
Elsewhere  Classified  . 

Occupational  (100-799)         ! 

Federally  insured  credit  unions 
whose  common  bond  is  limited  to 
members  employed  by  the  same 
enterprise  are  classified  as  occupational 
groups.  Persons  sharing  this  common 
bond  may  be  geographically  dispersed. 
Employees  of  a  parent  corporation  and 
its  wholly-owned  subsidiaries  and 
persons  under  contract  who  woric 
regularly  for  an  enterprise  may  be 
considered  under  a  single  occupational 
bond.  Occupational  common  bonds  may 


include  agriculture,  mining, 
transportation,  communications,  public 
utilities,  wholesale  and  retail  trade, 
finance,  insurance,  real  estate,  services 
and  government. 

lOO-^atural  Raaourcas 

101 — Agriculture.  Forestry.  Fisheries 
and  Mining  and  Construction 

Examples:  Commercial  and  non 
commercial  Csrms  timber  tracts, 
commercial  fishing,  other  agricultural 
services,  forestry  services  such  as  fire 
fighting  and  reforestation 
establishments  primarily  eiigaged  in 
commercial  fishing  hunting  and 
trapping  or  in  the  operation  of  game 
preserves. 

i  02— honing 

Examples:  Companies  involved  in  the 
extraction  of  minerals  occurring 
naturally:  Solids  such  as  coal  and  ores: 
liquids  such  as  crude  petroleum;  and 
gases  such  as  natural  gas.  Also  includes 
companies  primarily  engaged  in 
exploration  and  development  of  mineral 
properties. 

200 — Manufacturing 

201 — F€>od  and  Kindred  Products 

Examples:  Establishments 
manufacturing  foods  and  beverages  for 
human  consimiption,  prepared  feeds  for 
animal  and  fowls,  and  certain  related 
products. 

202— Textile  Mill  Products 

Examples:  Establishments 
manufacturing  all  types  of  textiles. 

203— Apparel  and  Other  Finished 
Products  Made  From  Fabrics  and 
Similar  Materials 

Examples:  Establishments  producing 
clothing  and  fabricated  products  by 
cutting  and  sewing  purdiased  woven  or 
knit  textile  fabrics  and  related  materials 
such  as  leather,  rubberized  fobrics. 
plastic  and  furs. 

204 — Lumber  and  Wood  Products. 
Except  Furniture 

Example:  Establishments  operating 
different  types  of  lumber  mills 

205 — Furniture  and  Fixtures 

Examples:  Establishments  engaged  in 
manufacturing  household,  office,  public 
building  and  restaurant  furniture:  and 
office  and  store  fixtures. 

206— Paper  and  Allied  Products 

Examples:  Establishments 
manufacturing  pulps  from  wood  and 
other  cellulose  fibers  and  rags;  the 
manufacture  of  paper  and  paperboard; 
and  the  manufacture  of  paper  bags, 
boxes  and  envelopes. 


207— Printing,  Publishing  and  Allied 
Industries 

Examples:  Establishments  engaged  in 
printing  by  one  or  more  of  the  common 

Erocesses  such  as  letterpress, 
thography,  navure  or  screen,  and 
those  establishments  which  perform 
services  for  the  printing  trade  such  as 
bookbinding,  typesetting,  engraving, 
photoengraving,  and  electrotyping.  Also 
included  are  establishments  engaged  in 
publishing  newspapers,  books  and 
periodicals,  regardless  of  whether  or  not 
they  do  their  own  printing. 

208 — Chemicals  and  Allied  Products 

Examples:  Establishments  producing 
basic  chemicals  and  establishments 
manuEacturing  products  by 
predominantly  chemical  processes. 
Such  chemicals  include  diemicals. 
plastic  materials  and  synthetics,  drugs, 
soap  detergents  and  cleaning 
preparations,  perfumes,  cosmetics  and 
other  toilet  preparations,  paints, 
varnishes,  lacquers,  enamels  and  allied 
products,  miscellaneous  chemical 
products. 

209— Petroleum.  Refining  and  Related 
Industries 

Examples:  Establishments  primarily 
eng^ed  in  producing  gasoline,  kerosene 
di^llate  fuel  oils,  residual  fuel  oils, 
lubricants  and  other  crude  petroleum. 

210— Rubber  and  Miscellaneous  Plastics 
Products 

Examples:  Establishments 
manufacturing  tires  and  inner  tubeSj 
fabricated  rubber. 

21 1 — Leather  and  Leather  Products 

Examples:  Establishments  engaged  in 
tanning,  currying,  and  finishing  hides 
and  skins,  and  establishments 
manufacturing  leather  and  artificial 
leather  products. 

212 — Stone.  Clay,  Glass  and  Concrete    . 
Products 

Examples:  Establishments  engaged  in 
manu&cturing  flat  glass  and  other  glass 
products,  cement,  structural  clay 
products,  pottery,  concrete  and  gypsum 
products,  cut  stone  products,  abrasive 
and  asbestos  products,  etc..  from  ( 

materials  taken  principally  fit)m  the 
earth  in  the  form  of  stone,  clay  and 
sand. 

213 — Primary  Metal  Industries 

Examples:  Establishments  engaged  in 
smelting  and  refining  of  ferrous  and 
nonferrous  metals  from  ore.  pig.  or 
scrap:  in  the  rolling,  dravdng  and 
alloying  of  ferrous  and  non-rarrous 
metals,  and  in  the  manufacturing  of 
castings,  forgings;  and  other  basic 
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products  of  Carrous  and  non-iiBiTous 
metals:  and  in  the  manufacture  of  naik. 
spikes  and  insulated  wire  and  cable. 

214—F(Ancated  Metal  Products,  Except 
Guided  MiesUes.  Machinery  and 
Tmnsportation  Equipatent 

Examples:  Establishments  engaged  in 
fabricatbig  ferrous  and  non-fiarrouc 

Eroducts  such  as  metal  cans,  tinware, 
and  tools  cutlery,  general  hafdwarv. 
non  electric  heotiiig  appeiatua, 
fabricated  structural  metal  fModucts, 
metal  stampings  and  a  variety  of  metal 
and  wire  products  note  elaewho* 
classified. 

215— Machinery  Except  Electricai 

Examples:  Establishments  where 
machines  are  powered  1^  bullt-in-or 
detachable  motors,  with  the  exception 
of  electrical  household  appliances. 
Portable  tools,  both  electric  and 
pneumatic  power,  are  included  in  this 
group  but  hand  tools  are  dasrified  in 
major  group  214  (fabricated  metal 
products,  except  gnided  missiles, 
machinery  and  transportation 
equipment). 

216— Electrical  and  Electronic 
Madtineiy,  Equipatent  and  Supplies 

Bcamples:  EBtri>Iidmients  that 
manufiictare  housriurfd  applimoes  but 
industrial  machinery  «id  aqnipment 
powered  by  buiH-in  or  detadimle 
dedric  motora  ie  daasifiad  in  major 
group  215  (marhinwy  except  electrical). 

217—TYansportaUoa  Equipment-Motor 
Vehicles 

Examples:  Establishments  that 
manufactiire  aircraft  and  parts.  Also 
includes  manufacturing  space  vehicle 
and  parts,  tanks  eod  tank  oompoaents 
and  guided  missiles. 

219— Tmnsportation  Equipment— Ship 
and  Boat  Building  and  Repairing 

220— Tmnsportation  Equipment- 
Railroad  Equipment 

Examples:  Establishments  primarily 
engaged  in  building  streetcan.  trackless 
trolley  buses  and  railway  can. 

221— Tmnsportation  Equipment— Other 

Examples:  Establishments  engaged  in 
manufacturing  motorcycles,  bicycles 
and  other  items  not  elsewhere  classified 
in  codes  217-220. 

222— Measuring,  Analyzing  and 
Contmlling  Instruments;  Photogmphic. 
Medical  and  Optical  Goods:  Watches 
and  Clocks 

Examples:  Establishment  engaged  in 
manufacturing  mechanical-measuring, 
engineering,  laboratory  and  scientific 
research  instruments;  optical 


instruments  and  lenses;  surgical, 
medical  and  dental  instiuments, 
equipment  and  supplies:  ophthalmic 
goods.  photograpUc  equipment  and 
supplies:  watches  and  docks. 

229— Miscellaneous  Manufacturing 

Industries 

Exampler  Establiahroeots  engaged  in 
manufacturing  tobacco,  jewelry, 
silverware  and  plated  ware,  musical 
instruments  and  parts,  toys, 
amusemrats.  sporting  md  athletic 
goods,  pens,  pendls  md  other  office 
artists'  materials,  fun,  signs  and  other 
miscellaneous  manufacturing  industries 
not  elsewdiere  classified. 

300— Tranaportation.  rn— maaif  atioe. 
Electric  Gaa  aad  Saaitaiy  Ssnricas 

Examples:  Establishments  fai  this 
classification  to  a  laige  extent  are  legally 
recognized  as  having  a  semipublic 
character.  Most  of  t^  establishments 
are  regulated  by  commissions  or  other 
public  authorities  as  to  the  rates  or 
prices  they  may  charge  and  the  services 
they  may  render. 

J02— Transportation— An/rood 

Examples:  Establishments  Indude 
railroads,  sleeping  car  and  railroad 
express  services. 

302 — Tmnsportation— Local.  Suburban 
and  Intemthan  Pattrnger 

Examples:  Companies  at  aytteme 
providing  munidpal  passenger 
transportation,  taxicabs  and  intercity 
and  highway  transportation  including 
school  buses  charter  services  and 
passenger  terminals  and  service 
fidlities. 

303— Tmnsportation— Motor  Freigjht 
and  Warehousing 

Examples:  Establishments  engaged  in 
local  and  long  distance  trucking, 
transfer  and  draying  services,  storage  of 
goods,  terminal  fadlities  and 
warehousing. 

304 — Tmnsportation — Water 

Examples:  Establishments  engaged  in 
freight  and  passenger  transportation 
over  water  include  towing,  excureion 
boats  and  water  taxis. 

305 — Tmnsportation — Air 

Examples:  Establishments  engaged  in 
furnishing  transportation  by  air 
induding  airports  and  terminal  services. 

306— Tmnsportation— Other 

Examples:  Establishments  not 
elsewhere  classified  in  codes  301-305. 


310— Communication 

Examples:  EstAlishments  indude 
telephone,  telegraph,  redio  and 
television,  and  otnar. 

31 1—Bectric,  Water,  Gas  and  Sanitary 
Services 

Examples:  Establishments  indude 
electric  services,  gas  production  and 
distribution.  coodMnation  electric  aad 
gas.  and  other  utility  services,  water 
supply,  ssnitary  services,  irrigation 
systems,  other. 

400— Wkoleeale  aad  letaU  Trade 

401— Who/esole 

Examples:  &tablishments  engaged  in 
wholesale  trade  such  as  selling  goods  to 
trading  fodlities  or  to  industrial 
commercial,  institutional  and 
professional  usen,  and  bringing  buyer 
and  seller  together.  Examples  of  such 
establishments  indude:  Motor  vehides 
and  automobile  equipment;  drug, 
chemicals  and  allied  products — raw 
materials,  electrical  goods;  hardware, 
plumbing  and  heating  equipment,  and 
supplies. 

402— Retail  Tkode 

Examples:  Establishments  diet  are 
classified  by  kind  of  business  according 
to  the  prindpal  lines  of  commodities 
sold  (groceries,  hardware,  etc)  or  the 
usual  trade  designation  (drug  store, 
department  stora,  etc).  Examples  of 
such  establishments  incliide:  Building 
materials,  hardware  and  fanning 
equipment;  general  merchandise 
(department  stores,  mail  order  houses, 
etc.):  retail  trade — food:  automdiile 
dealere  and  gasoline  service  stations; 
retail  trede    epperolendi 
retail  trade— eating  and  drinking  [ 
retail  trade — miscellaneous  retail  stores. 

500 — Finance,  Insurance  and  Real 
Estate 

Examples:  Establishments  such  as  a 
Federal  Reserve  Bcmks,  commerdal  and 
stock  saving  banks,  mutual  savings 
banks,  and  banks  and  trust  companies. 
Also  indudes  establishments 
performing  functions  closely  related  to 
iMnking  such  as  fcweign  exchange 
centMB,  check  cashing  agendes  and 
currency  exchanges,  safe  deposit 
companies,  clearing  house  associations, 
establishments  incorporated  in  the 
United  States  and  engaged  in 
international  and  foreign  banking,  credit 
agendes  other  than  banks,  insurance 
companies,  security  and  commodity 
broken,  dealere  and  exchanges:  real 
estate  operators,  and  owners  and  lesson 
of  real  property  as  well  as  buyere, 
sellera,  developen.  and  agents. 


=J*^^^-=^ 
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I  mwtA  Constractioii 

EitsbUshmenU  engaged  primarily  in 
rendering  a  wide  variety  of  services  to 
individuals  and  business 
asti^Ushments.  and  in  the  building 
field. 

601 — Services  { 

Examples:  Establishments  engaged  in 
hotels  and  other  lodging  places: 
personal  services  (laundries,  beauty 
salons,  barber  shops,  shoe  repair 
services,  etc.);  advertising  agendas; 
consumer  credit  reporting  agencies, 
collection  agandas;  private  employment 
agendea;  automobile  repair,  automobile 
services,  and  garages;  motion  pictures, 
and  amusement  and  iecieeti<m  services. 

602—Heahh  ' 

Examples:  Establishments  that 
indude  associations  or  groups  primarily 
engaged  in  providing  medical  or  other 
heelu  services  to  members,  when  the 
field  of  memberdiip  is  limited  to 
employees  of  such  groups.  Such 
establishments  may  include  non 
government  hospitals,  medical  and 
dental  laboratories,  health  and  allied 
services,  not  elsewhere  classified. 

603— Construction 

Examples:  Establishments  engaged  in 
building  and  heavy  construction,  and 
special  trade  contractors  who  are 
primarily  engaged  in  spedalixed 
construction  activities  sudi  as 
plumbing,  painting,  electrical  woric,  and 
carpentry.  Also,  includes  installation  of 
prefibriated  building  equipment  and 


materials  by  general  contradors  and 
special  trade  contradors. 

604— Other 

Examples:  Service  and  construction 
groups  not  elsewhere  classified. 

700— Govanunent  and  Edncatioa 

701— Federal  Government— Qvilian 

Examples:  Establishments  that 
indude  dvilian  employees  in  the 
various  departments,  agendes.  and 
offices  of  tne  fiaderal  government 
induding  employees  in  federal 
government  hospitals. 

702— Federal  Goverrunent—hBlitary 

Examples:  Establishments  that 
indude  dvilian  employees  if  they  are 
together  with  military  employees  in  the 
field  of  membership. 

705 — State  Government 

Examples:  Establishments  that 
indude  all  state  agendes  and  the 
national  guard. 

704 — Local  Government 

Examples:  Establishments  that 
indude  county  and  dty  agendes, 
induding  hospitals.  p<Aice  and  fire 
departments. 

705— International  Government 

Examples:  Establishmoits  that 
indude  international  government 
organizations  Establishments  that 
indude  county  such  as  the  United 
Nations  and  World  Bank. 


706— Education — Colleges  and 
Universities 

Examples:  Establishments  that 
indude  employees  of  private  and  trade 
schools.  coUeges  and  universities  and 
other  higher  i^ucational  instituticms. 

707— Education — Elementary  and 
Secondary 

Examples:  Establishments  that 
indude  employees  of  private  and  trade 
schools,  elementary  and  secondary 
school  systems. 

799—Occupational(koupsnot 
Otherwise  Classified 

Multiple  Groups  (800) 

Credit  unions  whose  members 
comprise  mtUtiple  groups  (assodational 
and  occupadonal)  with  no  single  group 
predominant,  eg.  shopping  centers, 
industrial  paries. 
601— Multiple  aoups  primarily 

associationtu 
602— Multiple  groups  primarily 

occupational 
603— Multiple  groups  primarily  mixed 

Community— Urban  and  Rural  (900) . 

Community  groups  that  represent  a 
well-defined  ndghboriiood.  community 
or  rural  disbicL  The  distinction 
between  urban  and  rural  is  based  on  the 
latest  Census  definitions. 
902— Government  assisted  urban  groups 
909— Other  urban  community  groups 
952— Covenunent  assisted  rural  g^ups 
959— Other  rural  community  groups 
999— Unclassified 


Appendix  D^-NCUA  Offices 

Addresses  and  phone  numben  will  be  updated  at  the  time  the  interpretive  ruling  sad  policy  •tatanent  Is  finalised. 
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APPENDIX  E 


NCUA  FORMS 


NCUA  4000   --  Conversion  of  State  Charter  to  a  Federal  Charter 


NCUA  4001 
NCUA  9500 
NCUA  9501 


--  FCU  Investigation  Report 

--  FCU  Investigation  Report 

-  Application  and  Agreement  for  Insurance  of  Accounts 

-  Certification  of  Resolutions 


NCUA  4008    --  Charter 


NCUA  4009 
NCUA  4012 
NCUA  4401 
NCUA  4221 
NCUA  4505 


Approval  of  Organization  Certificate  &.  Certification  of  Insurance 

Report  of  Official  &  Agreement  to  Serve 

Application  to  Convert  from  a  State  Credit  Union  to  an  FCU 

Notice  of  Meeting  of  Members 

Affidavit 


NCUA  4506   -  Ballot  for  Conversion  Proposal 

NCUA  9600   -  Information  to  be  Prov  ided  in  Support  of  the  Application  of  a  Stote  Credit 
Union  for  Insurance  of  Acvounts 


NCUA  XXX  -  Application  for  Field  of  .Membership  Change 
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INSTRUCTIONS 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 

The  subscriber  should  select  a  name  for  the  proposed  credit  union,  desirably  a  short  orte  Although  it  need  not  fuNy 
describe  the  group,  the  name  should  not  be  misleading.  The  last  three  words  in  the  name  must  be  "Federal  Credit  Union." 
Since  the  name  selected  should  not  duplicate  exactly  ttw  name  of  an  existing  credit  union,  item  t  provides  space  for  a  second 
choice. 

The  territory  of  operations  of  a  Federal  credit  union  is  described  in  the  field  of  membership,  item  4.  The  principel  office 
of  the  credit  union  will  usually  be  maintained  at  a  location  described  in  ttte  field  of  membership. 

The  proposed  field  of  membership  should  be  defined  so  clearly  that  it  leaves  no  room  for  any  doubt  as  to  whom  the 
credit  union  is  to  serve  or  the  area  in  which  it  is  to  operate.  Corporations  and  other  organizations  referred  to  in  the  definition 
of  the  field  of  membership  should  be  designated  by  the  exact  names  rather  than  by  some  local  or  popular  contraction  of  these 
names.  Any  segment  of  a  larger  organization  should  be  identified  with  the  parent.  The  field  of  membership  for  each  type  of 
common  bond  and  samples  are  discussed  in  detaM  in  Chapter  l  of  the  "Cha/tsnhg  and  FMd  ot  khmbtnhip  Manu^." 

With  the  guidance  of  the  organizer,  the  subscribers  to  the  Organization  Certificate  decide  on  the  number  of  directors 
and  credit  committee  members.  The  board  and  credit  committee  must  be  composed  ot  an  odd  number  of  members.  The  super- 
visory committee  is  apftoiinimi  by  the  board  of  directors. 

B.  CHARACTER  ANO  FITNESS  OF  SUBSCRIBERS 

The  nanftes  and  addresses  of  the  subscribers  should  be  recorded  legibly  and  completely  in  item  20  of  this  report.  It  is 
from  this  information  that  tt>e  Administration  prepares  section  3  of  the  charter. 

The  names  of  the  subscribers  must  be  tOENTICAL  to  their  signatures  on  the  Organization  Certificate 

C.  SUBMITTAL  OF  CHARTER  APPLICATION 

In  addition  to  this  Investigation  Report,  the  foNowing  should  be  submitted  to  the  appropriate  regional  director  of  HCkiA: 

1.  Organization  Certificate,  NCUA  4006  •  two  notarized  origtetals.  At  least  seven,  bur  no  mon  than  ten  ptnon*,  must 
sign  both  copies  of  the  organization  certificate.  Signatures  on  both  copies  must  be  identical.  The  person  adminisiaring  the 
oath  must  not  be  one  of  the  sut>scrit)ers.  The  oath  on  both  copies  of  the  organization  certificate  must  be  executed  and  show 
the  notary's  seal  and  date  the  commission  expires  as  required  by  State  law; 

2.  Report  of  Official  and  Agreement  to  Serve,  NCUA  4012 -one  original  for  each  board  member,  credit  committee  member, 
and  supervisory  committee  member; 

3.  Application  and  Agreentents  for  Insurance  of  Accounts,  NCUA  9500  -  one  original; 

4.  Business  Plan  •  refer  to  Chapter  l  of  the  Ctmrt9hng  and  Field  ot  U»mbership  MvumI  for  a  discussion  of  the  com- 
ponents of  an  acceptable  business  plan. 
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FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 

(NoM  10  OtQHiizsO  ^^''^  fvpoft  (mm  tnust  be  filtod  in  ootnplMiiywKlsubiTNitod  wilti  ttw  ottMf  coinplsiwf  fonns  Ifstsd  onptgs  6 
undar  "Submittal  o(  Chartar  AppUcatkyi."  Plaaaa  refar  to  paga  7  for  instructiona  in  cocnplaling  ttiis  rapoct. 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


Saoond 

choioa  _ 


Fadaral  Cradit  UnioA 
Fadaial  Oadil  Union 


Buainaaa  Tat.  _ 
.  Raaidanca  TaL . 


1 

-  >• 

t 

1 


3.    ThacradM union «i»4icjitahtiifteaicaa at. 


(Ofy.  Sum.  County.  Zip  Coda) 


3a.  Propoaad  parmanant  mailing  addraaa  of  cradit  muoa  . 


4.    Oalina  prapoaad  RaW  of  mambarahip . 


S.    Tha  board  wNl  hava  (an  odd  ntHnbar,  5  to  15) 
310  7) 


mamt)ar»:  ttta  cradit  committaa  wriR  hava  (an  odd  numbar, 
mambara;  tha  tuparviaory  committaa  wiH  hava  (3  to  5) mambara.  Each  official  muat  cowplaia  a 


Raport  of  Official  and  Aqraamant  to  Sarva  (NCUA  4012)  wftidi  ia  to  ba  tubmittad  witfi  itiia  Invaatigation  rapori 
B.  ECONOMIC  AOVlSABILrrY  OF  ORGANIZINQ  PROPOSED  CREDIT  UNION 
(Attach  a  aaparala  ahaal  if  apaoa  avaiabia  ia  not  adaquata) 
QB4ERAL  INFORMATION 


NOTE:  Numbar  of  amptoyaaa  for  occupational,  activa  tmnrbtn  for  aaaodationai  (or  tamiiiaa  for  raligious  groupa).  or 
populalion  par  moat  racant  carwua  for  communtty-typa  fiaida  of  mambarahip. 

2.  Poiantial  intaraat  (ayrvay  raauili). 

NOTE:  Sampia  muat  oonaiat  of  a  minimum  of  250  poiantial  mambara.  Copy  of  aurvay  form(a)  utilizad  should  ba  attachad. 
Numbar- of  paopla  aurvayad  _^_^^^.^^___  . 


Numbar  of  paopla  raaponding  to  Sunday  __ 

Numbar  of  paopia  piadging  an  initial  dapoiit . 

Total  doNara  piadgad  $ . 

Mumbaf  Diadoino  tvitamatie  la^innt 


Total  doHara  piadgad  (par  month)  $ . 


3.  Numbar  of  paraona  attanding  tha  cfMrtar<organization  maating 


4.  Afa  oMdala  of  iha  aponaor  favorabia  toward  tha  propoaal  to  organiza  a  cradit  union? 

NOTE:  Attach  Mtars  of  support  from  company  ofNdala  (occupationaMyp^;  aaaociation  ofRcials  (asaodationaMypa): 
ci¥te.  or  othar  community  organizations  (community-typa). 
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spoRMf  prawidir 


What  facilrties  and  assistance,  if  any.  Mil 

Office  Space  (Describe) 

Office  Supplies 

PayroH  deductions 

Fundaig  for  start-op  oasts,  if  so  $ 

Other  (Describe) 


6.  Is  credit  union  service  now  svailable  to  any  rrembers  of  ttte  group? 


if  so,  explain  the  nature  and  approximate  extent  of  overiapping  of  such  service  with  the  field  of  nwmbership  proposed  in  tttis 
application,  i.e.,  eniployees  who  are  labor  union  nwmbers  eligible  for  n>emberst)ip  in  anotfwr  credit  union  on  an  associatiortal 
basis;  labor  union  members  who  are  eligible  for  credit  union  membership  on  an  occupatiortal  basis;  community  residents 
who  are  eligible  for  credit  union  membership  in  occupational  or  asaociationat  credit  unions  located  within  the  proposed 
boundaries ^^_ 


7.  What  potential  difficulties  do  you  detect  in  the  elected  officials  carrying  out  their  management  respoosibRities  or  in  the 
FCU  achieving  its  stated  objectives? 


NOTE  TO  ORGANIZER:  The  officiate'  projected  goals  for  share  growth  must  bsr  rscorded  in  the  business  plan. 
8.  What  provisions  have  been  made  to  overcome  potential  difficulties? 


Dates  of  planned  contacts  by  organizer  to  determine  progress  snd  to  assist  ths  group: 


(DMe) 


(OSM) 


(Deie] 


(Rev  2/89) 
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SPEaFIC  INFORMATION  •  OCCUPATIONAL  CHARTER  APPUCANTS 

9.  How  long  has  the  sponsor  company  beon  in  mistsnce? 

10.  What  was  the  highest  number  of  employees  during  the  past  three  years? ;  Lowest  number  during  the 

past  three  years If  e  large  variance,  please  explain 


11.  Are  there  any  contemplated  changes  in  the  corporate  structura  of  the  company? 


If  yae.  explain 


12.  Have  there  been  any  significant  changee  in  the  corporate  structure  In  the  past  three  years? 


It  yes. 


■r 


13.  Are  there  any  negotiations 
I? If  yee. 


now  in  progress  between  management  and  labor  that  could  lead  to  work  stop- 
explain 


14.  H  the  credit  union  cannot  operate  on  the  employer's  property,  explain  how  the  credit  union  wW  be  eble  to  transact  business 
enecnveiy  wnn  me  mamoers. . ^^^^^____^^^^^^_^_^__^^^^_^^^.^__^_^^^^^^.^.^_^^^^.^^^^^^^^ 


15.  If  the  smployeea  to  be  served  by  the  credit  union  work  in  mora  than  one  locatkMi  or  dty.  identify  eech  k>cation  with  the 
corresponding  number  of  emptoyees  working  at  each 


IS.  Aia  Siaie  ulhar  amnloueaa  of  t!>a  company  who  are  not  beino  incHidtd  in  tfw  proooaed  fleM  of  i 

N  so,  give  the  number  and  locatkNi  of  the  other  employees  and  explain  why  a  cradK  union  is  being  propoeed  for  this  group 

only. _ 


UMI 
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SPEanC  INFORMATION  •  ASSOCIATtONAL  CHARTEfl  APPUCANTS 

17.  State  tfw  pufpOM  and  goals  o(  Uw  otganixation  •ponaorine  thia  ciwrtaf 


18.  List  the  types  of  actMliaaarKlth«tffraquaacy.whk:hthaorgaruzationsponaQn  that  pfOMdaoontaM 

and  from  wt>ich  co«nmon  loyaltias,  mutual  t>enefits,  and  mutual  interests  are  develcpad 


19.  In  what  year  was  the  oiganization  asiaWishad? 
headquarters  located? 


la  it  incocpofaiad? 


20.  Give  statistics  as  to  trends  in  membership  during  the  last  five  years. 


21.  What  is  the  frequancy  of  mambaca'  meetings? 
required 


22.  Stale  ttw  geographic  territory  wttaia  members  reside. 


Average  attendartce . 


Dues 


23.  Except  for  religious  and  labor  union  groups,  obtain  a  copy  of  the  current  bylaws,  the  constitution  or  artides  of  incorpora- 
this  application. 

24.  If  the  bylaws,  constitution  or  articles  of  incorporation  provides  for  more  than  one  type  of  membership  and  if  all  classes 
of  membership  are  to  be  included  in  the  credit  union's  field  of  membership,  provide  justification  tor  the  inclusion  of  other  than 
"regular"  members ^____ 


2S.  For  labor  union  graup  ooiy.  complala  a  Ihraugb  c: 
a.  State  the  number  of  labor  union  memben  at  each 


piaoa  of  irnploimenl- 


b.  State  the  total  number  of  employees,  whether  union  members  or  not.  working  at  each  place  of  employment.  Give 
a  breakdown  of  union  vsfMis  nonunion  employees. ^_^______^^.^^___^_^__^__ 


c.  What  has  been  done  toward  organizing  a  cretft  union  on  an  employee  basis?  Discuss  fully. 
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SPECIFIC  INFORMATION  -  COMMUNITY  CHARTER  APPLICANTS 

26.  Ust  th«  factors  or  corxlittons  which  m«k»  this  residenliai  unit  a  logical  group  for  credit  union  operation . 


27.  If  the  area  to  b9  served  by  the  credit  union  is  adjacent  to  any  major  metropolitan  area,  explain  why  it  is  not  considered 
a  part  of  such  metropolitan  area. 


28.  Which  business,  civic,  or  ottwr  community  organizations  support  the  proposed  credit  union?  List  and  show  the  support 
pledged  including  ttte  names  and  tittes  of  officials  wt>o  were  contacted.  Obtain  and  attach  letters  of  support  from  these 
individuals  _^^^^_____^^_______^^_^^.^^_______^_^^__^____^____^^^___^^^^__^^^__^ 


29.  Provide  a  map  which  dearly  outlinM  th»  credit  union's  proposed  community  boundaries. 

X.  Are  there  currently  any  stale  or  federal  credit  unions  operating  within  the  proposed  community  boundaries? 

if  so.  provide  a  hst  of  the  credit  union's  names  and  mailing  addresses. 

31 .  List  any  other  financiat  institutions,  i.e.  banks,  savings  and  loan  associations,  etc.,  located  within  the  proposed  community 
boundaries. 

C.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

1.  List  of  subscribsrs  who  have  signed  the  organization  certificate  (7  not  more  than  10  persons).  Names  should  be  iOEN* 
nCAL  to  signatures  on  the  organizatiorr  eenificate  (NCUA  4006).  Each  subscriber  listed  below  has  subscribed  to  at  least  one 
share  in  accordance  with  Section  103  of  ttte  Federal  Credit  Union  Act: 


Name , 

Address 

Ocftipatron 

Ysars  of  Rssidsnce . 


Name 

Addrsss_ 

Occupation 
Years  of 


Nama 

Address  .^ 
Occupstion 
Years  of 


Nsma. 


Ysars  of 


Occupation 
Ysars  of 


UMI 
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40503 


Name 

Address . 


Occupation 

Years  of  Residertce . 


Name 

Address 

Occupation 

Years  of  Residence . 


Name 

AddrMs 

Occupation 

Years  of  Residence. 


Address 

Occupation 

Yeersof  Residence. 


Occupation 

Yeers  of  Residence . 


2.  Are  all  of  the  subscritwrs  wWiin  the  field  of  membership? 
group  described  in  the  definition  of  tlie  field  of  membership? . 


.  Do  0tev  aoDeer  to  be  faMv  raoreeentaiive  of  tite 


3    Does  yOMr  tnwMttigation  indieat«  th^t  th«  aubacriban  arf  pera^ns  0>  gOOd  cNtreC***? 

Mnm  arniMn 

4.  From  your  investigation,  is  it  your  judgment  tfiat  ttie  dweciofs  and  oonNnnae  metnueia  ■■•  }fmwuim  w  vuuu  uiv 
artAT    trnd  that  ttMtv  havH  thu  ahiUtv  ami  dfltarminatkM  ki  *««*—■*  a  rywtt  ihAm  aaMaf*'**'»**>^                    "  »^ 

axplain 

5.  Does  it  appear  that  there  are  any  factions  within  the  group  w^iichinay  render  smooth  and  sMcieMcfedN  union  operaUona 

dMfieuM?                     if  «o,  aicplain 

6.  Is  there  any  indication  that  the  propoeed  credit  union  would  be  used  for  aeifish  gain  by  any  peiaon  or  group  of  petaona 
within  the  group  to  be  served? 

7.  Is  an  application  for  a  State  charter  now  pending? 

8.  Has  the  group  ever  had  a  credit  union? If  ao,  when  did  M  Kquidaie  or  merge? 


ANY  AOOmONAL  COIMMENTS  OR  INFORIiMTION  THAT  18  DEEMED  PERTINENT  OR  HELPFUL  IN  QIVINQ  C0N8I0ERA- 
TION  TO  THIS  APPLICATION  SHOULD  BE  INCLUDED  AS  AN  ATTACHMENT. 


The  undersigned  certifies  that  to  the  beat  of  their  lutowledge  and  belief  the  above  information  la  true  and  correct 

^^_^_^___^^^^_____^__^____ ,  Organizer 


I  do  (do  not)  recommend  that  a  charter  be  granted  to  this  group. 
Signature. 


Organizer's  Address. 
Telephone  No.  _i^_^ 
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OM0  MR  }r3»O0fS 
MM? 


par  <Mpam«,  ncfadng  SI*  Mw  tor 


or  •ty  o0)«r  MpK(  0/ •« 


•ntf  to.  OMm  o<  mrnowmnf  ■ntf  BuOgm 
•Mtfwignn.  OC   MSOJ 


INSTRUCTIONS 


A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 

The  subscriber  should  select  ■  name  tor  the  propoeed  credit  union,  desirably  a-stion  one.  Although  it  need  not  fully 
dtacribe  the  group,  the  name  should  not  be  misleading.  The  last  three  words  in  the  name  must  be  "Federal  Credit  Union." 
Since  the  name  selected  should  not  duplicate  exactly  the  name  of  an  eKisting  credit  union,  item  1  provides  space  for  a  second 

The  terrWwy  of  opennione  o«  a  Federal  credit  union  is  described  in  the  field  o<  membership,  item  4.  The  principai  office 
of  the  credit  union  wM  usually  be  maintained  at  a  location  deecribed  in  the  field  of  membership. 

The  propoeed  WsM  ef  membership  should  be  deWaed  so  dserty  thi  it  leewee  wo  room  for  any  doubt  as  to  ¥»hom  the 
credit  union  ie  losers  Of  the  area  in  t»hieh  it  is  to  operate.  Corporaiione  and  other  oiganiMiioneretsrred  ID  in  the  definition 
of  the  field  of  iiiemberehip  should  be  dssignaied  by  the  eMBtnemeeralhenhan  by  some  tocel  or  populer  contraction  of  Oieee 
namee.  Any  segment  of  a  largsr  organization  sfwuM  be  idenMHed  with  the  pafeni.  The  field  of  mentoership  for  each  type  of 
common  bond  wtd  san^lee  are  discussed  in  deiaH  in  Chapter  1  of  the  "Chartoring  and  FitU  of  khmbmship  lUnuaL" 


I  the  guidance  of  the  organizer,  the  subecrlbers  to  the  OrganlzaMon  Certfficate  decide  on  the  number  of  directors 
and  credit  committee  members.  The  boerd  and  credit  commitleemuet  be  compoeed  of  an  odd  number  of  members.  The  super- 
visory  committee  ia  appoimed  by  the  board  of  directors. 

B.  ECONOMIC  AOVISABIUTY  OF  ORQANIZINO  PROPOSED  CREDIT  UNION 

This  section  of  the  report  conlaine  information  on: 


UMI 


1.  The  size  and  oompactnees  of  the  group; 

2.  The  nature  of  itie  common  bond; 

3.  The  aMude  of  ttto: 

a.  (N  occupetionel  based  IMd  of  membershif^  management  of  the  sponsor  organization: 

b.  (if  assodcHonal  based  fIsM  of  membership)  ofRcers  of  ifie  sponsor  assodalton: 

c  (ii  oommuraiy  Dsaeo  neai  or  memoersrap)  communay  leaoers  aiKvor  omoers  or  prammem 
tions  In  Vw  sraa  to  bs  ssrwsd; 

4.  The  IscMIss  awsHSHe  tor  ciedN  union  opersMone; 

5.  The  awMMiHttf  of  aodaHna  credit  wtion  service,  and 

6.  Other  facts  to  support  s  potsntisi  for  succsssful  operation. 


or  organize 
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This  section  of  the  raport  stMNiW  contain  information  on  the  management,  attwiatton  or  civic  iaedara  contacted  thel 
intend  to  support  or  utilize  the  credit  union.  In  those  cases  where  certain  persons  in  the  eree  are  oppoeed  to  the  credM  union, 
the  organizer  should  point  out  the  factors  which  indicate  that  the  group  wiH  be  able  to  outcome  this  hendici^. 

Clerical  assistance  at  leest  during  the  first  few  months  of  operation.  payroN  deductions,  and  office  spece  ere  desir^>ls 
aids  in  the  development  of  a'credit  union.  Plans  for  overcoming  any  obstacles  to  effective  operation  such  as  lack  of  office 
space  or  scanered  fieM  of  membership  should  be  described  briefly.  H  more  spece  is  needed  then  thet  provided,  a  i 
sheet  may  be  used. 

C.  CHARACTER  AND  FfTNESS  OF  SUBSCRIBERS 


The  names  and  addresses  of  the  subscribers  should  be  recorded  legibly  end  completely  in  item  »  of  ttiis  report.  N  Is 
from  this  information  thai  the  Administration  prepares  section  3  of  the  cherter. 

The  names  al  the  subscribers  must  bs  tOENTICAL  to  their  signaturaa  on  the  Organization  CerMicaie. 

0.  SUBMITTAL  OF  CHARTER  APPLICATION 

In  addition  to  this  invsstigation  Report,  the  foNowtng  should  be  submitted  to  the  i«)propriets  regionel  director  of  N^ 

1.  Organization  Certificate,  NCUA  4006 -AM  notarized  originals.  At  leest  seven,  IMrw  move  Mot  Mnpersoris,!^ 
sign  both  copies  of  the  organization  certificate.  Signatures  on  both  copies  must  be  identicel.  The  person  administering  the 
oeth  must  not  be  one  of  the  subscribers.  The  oeth  on  both  copies  of  the  orgenizaiion  certificate  must  be  executed  and  ahow 
the  notary's  seal  and  date  the  commission  expires  ss  required  by  State  law; 

2.  Report  of  Official  and  Agreement  to  Serve,  hCUA  4012 -one  original  tor  eechbowdrneit<)er.cied>comiiiitteemen<>er 
and  supervisory  committee  member 

3.  Application  and  Agreements  for  Insurance  of  Accounts.  NCUA  9S00  -one  original- 

4.  Business  Plan -refer  to  Chapter  1  of  the  CtartSflrigerxf  Asm  or  Mambersfi^pAtaniMf  for  a  discus 
ponents  of  an  accepttfile  business  plan. 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 

{  Date 

TO:  Ttw  National  CwM  Union  AOmwistratioo  Board  (BoartD 


Tha  preposad 


Federal  Credit  Union. 


(Mailing  AddTMSt 


(0«y) 


(SUMt 


(ZvOM*! 


I  tor  insuranca  ol  its  accounts  as  provided  in  Title  tl  o(  ttte  Federal  Credit  Union  Act.  and  in  consideration  of  tt>e  granting 
of  inauranca.  ttaraby  agraas: 

1.  To  pay  tha  raaaonabta  coat  of  such  examinations  as  tha  Board  may  daam  nacassary  in  connection  vvith  deiermintng 
tha  aligib«lity  of  tha  application  fOr  insurance. 

2.  To  parmil  and  pay  Iha  raaaonable  cost  of  such  examinations  as  in  ttta  iudgmant  of  ttw  Board  may  from  tima  to  tima 
tM  nacaasary  tor  tha  protection  of  the  fund  and  of  other  insured  credit  unions. 

3.  To  parmit  tha  Board  to  have  access  to  any  information  or  report  with  raspact  to  any  axamtnation  made  by  or  lor  any 
pubNc  raguMory  authority  and  furnish  such  additional  information  with  raspact  thereto  as  the  Board  may  require. 

4.  To  provida  protection  and  indanwity  against  burglary,  defalcation,  and  other  similar  insurable  losses,  of  tha  type, 
in  tha  torm.  and  m  an  amount  at  least  equal  to  that  required  by  the  laws  under  which  the  credit  union  ia  organized 

5.  To  maintiHn  such  regular  reserves  as  may  tw  required  by  Section  116  of  the  Federal  Credit  Union  Act. 

0.  To  maintain  such  special  reserves  as  the  Board.  t>y  regulation  or  in  special  cases,  may  require  for  protecting  the 
interest  of  members. 

7.  Not  to  issue  or  have  outstanding  any  account  or  security  the  form  of  which.  t>y  regulation  or  in  special  cases,  has 
not  bean  approved  by  tha  Board. 

8.  To  pay  and  maintain  tha  capitalization  deposit  required  by  Title  H  of  the  Federal  Credit  Union  Act. 

9.  To  pay  ttie  premium  charges  for  insurance  imposed  by  Title  II  of  the  Federal  Credit  Union  Act. 

10.  To  comply  with  tt>e  requirements  of  Title  II  of  the  Federal  Credit  Union  Act  and  of  regulations  prescribed  by  tt>e  Board 
pursuant  thereto. 

11.  To  parmit  tha  Board  to  have  access  to  all  records  and  information  concerning  the  affairs  of  the  credit  union  and  to 
furnish  such  information  pertinent  thereto  that  the  Board  may  require. 

12.  To  comply  with  Title  18  of  tt>e  United  States  Code  and  other  pertinent  Federal  statutes  as  they  may  exist  or  may 
ba  haraaftar  promulgated  or  amended. 

Wa.  tha  undarsignad.  cartify  to  tha  correctness  of  the  mformalion  submitted.  In  support  of  this  application  tha  undersigned 
submit  ttta  Scttadulas  descnbed  below: 


SchadutoNo. 


Title 


We.  tha  urtdarsignad.  further  certify  that  to  the  best  of  our  knowledge  and  belief  no  proposed  officer,  committee  member, 
or  employaa  of  this  credit  union  has  been  convicted  of  any  criminal  offense  involving  dishonesty  or  a  breach  of  trust,  except 
as  nolad  in  attachments  to  this  application.  We  further  agree  to  notify  the  Board  if  any  proposed  or  future  officer  commits 


UMI 


OMt  EmcuM*  OHiMr  Chi«(  Financwi  OMcar 

Note.  A  wiMuUy  laiaa  carlificatton  ia  a  criminal  offense  U  S  Coda.  Title  18.  Sec.  1001. 
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CERTIFICATION  OF  RESOLUTIONS 


FEDERAL  CREDIT  UNION  (PROPOSED) 


We  certify  that  we  are  ttie  duly  elected  ana  qualified  cftief  executive  officer  and  recordirtg  officer 
of  ttie  above-named  proposed  Federal  credit  union  and  that  at  tfte  charter-organization  meeting 
the  board  of  directors  passed  the  foUowtng  resolution  and  recorded  it  in  its  minutes: 

"Be  it  resolved  that  this  credit  union  apply  to  the  National  Credit  Union 
Administration  Board  for  insurance  of  its  accounts  as  provided  in  Title  II  of 
the  Federal  Credit  Union  Act. 

Be  it  further  resolved  that  the  president  and  treasurer  be  authorized  and  di- 
rected to  execute  the  Application  and  Agreements  for  Insurance  of  Accounts 
as  prescribed  by  the  Board  and  any  other  papers  and  docunMnts  re- 
quired in  connection  therewith;  to  pay  aN  expenses  and  do  all  other  things 
necessary  or  proper  to  secure  and  continue  in  force  such  insurance." 


Chief  Executive  Officer 


Recording  Officer,  Board  of  Directon 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 


FEDERAL  CREDIT  UNION 

|A  cocpocvDon  cnsnvfva  unovr 
the  leive  of  the  United  Stelee) 


CHARTER  NO. 


NCUA 
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ORGANIZATION  CERTIFICATE 

FEDERAL  CREDIT  UNION 


Charter  No. 


TO  NATIONAL  CREDIT  UNION  ADMINISTRATION: 

We.  the  undersigned,  do  hereby  associate  ourselves  as  a  Federal  credit  union  for  tt>e  pur- 
poses indicated  in  and  in  accordance  with  the  provisions  of  the  Federal  Credit  Union  Act,  (12 
U.S.C.  1^1  et  seq.).  We  hereby  request  approval  of  this  organization  certificate;  we  hereby 
apply  for  insurance  of  member  accounts;  we  agree  to  comply  with  the  requirements  of  said 
Act,  with  the  terms  of  this  organization  certificate  and  with  all  laws,  rules,  and  regulations  now 
or  hereafter  applicable  to  Federal  credit  unions. 


(1)    The  name  of  this  credit  union  shall  be 


Federal  Credit  Union. 


(2)    This  credit  union  will  maintain  its  office  and  will  operate  in  the  tenltory  described 
in  the  freid  of  membership. 


NCUA400e 
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(3)    The  names  and  addresses  of  the  subscribers  to  this  certificate  and  the  number  of 
shares  subscribed  by  each  are  as  follows: 


NAME 


ADDRESS 


SHARES 


(4)    The  par  value  of  the  shares  of  this  credit  union  will  be  as  stated  in  the  bylaws. 


(5) 


The  field  of  membership  shall  be  limited  to  those  having  the  foltowing  common  bond: 


UMI 
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(6)  The  term  of  this  credit  uniort's  existence  shall  be  perpetual:  Provided,  however,  that 
upon  the  finding  that  this  credit  union  is  bankrupt  or  insolvent  or  has  violated  any  provision 
of  this  organization  certificate,  of  the  bylaws,  of  the  Federal  Credit  Union  Act  including  any 
amendments  thereto  or  thereof,  or  of  any  regulations  issued  thereunder,  this  organization  cer- 
tificate may  be  suspended  or  revoked  under  the  provisions  of  Section  120  (b)  of  the  Federal 
Credit  Union  Act. 

(7)  This  certificate  is  made  to  enable  the  undersigned  to  avail  themselves  of  the 
advantages  of  said  Act. 

(8)  The  managenient  of  this  credit  union,  the  conduct  of  its  affairs,  and  the  powers, 
duties,  and  privileges  of  its  directors,  officers,  committees  and  membership  shall  be  set  forth 
in  the  approved  bylaws  and  any  approved  amendments  thereto  or  thereof. 


IN  WITNESS  WHEREOF  we^  have  hereunto  subscribed  our  names  this 


day  of 


.19_ 


Subscribed  befon  me.  an  officf  competent  to 
administer  oaffis,  »* 


art/sun 


this 


day  of. 


19_. 
Signed . 
Title  _ 


(Notify  pubMc  Of  othor  GOfnp$99M  oiHoof) 
Al  IMM  Mwi  siQnsfS.  oons  of  wnon  BhouM  stffniMiior  tfw  oMh. 


NCUA400e 
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APPROVAL  OF  ORGANIZATION  CERTIFICATE 
ANO  CERTIFICATION  OF  INSURANCE 


Pursuant  to  ttw  provisions  of  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et.  seq.).  the 

foregoing  organization  certificate  and  insurance  of  memt)er  accounts  of 

Federal  Credit  Union  are  approved  this 


day  of. 


.19_ 


ROGER  W.  JEPSEN 
CHAIRMAN 

NATIONAL  CREDIT  UNION  AOMtNlSTRATlON 


NCUA4009 
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REPORT  OF  OFFICIAL  AND  AGREEMENT  TO  SERVE 


TO.  NATIONAL  CREDIT  UNION  ADMINISTRATION 

(Type  Of  Print) 

Proposed 


Federal  Credit  Urtion 


DMr. 


DMs. 


Name 


D  Mrs.      G  Miss 


Fif^l 


Title  of  Newly 

Elected/Appointed  Credit  Union 
Position 


Maiden  Name  (if  ommwn  From  At>o«*) . 
Address  (Res.) 


Phone  ■*■  Area  Code . 
Place  of  Birth 


Cityi'StaM 


Employer 

Type  of  Business . 


Number  of  years  with  present  employer . 


ot* 


ZpCod* 


(Ouiimw) 


Date  of  Birth . 


Social  Security 
Number 


Your  position  title . 


Education  bacicground  (circle  highest  grade  completed) 
1     2    3    4    S    6    7    8    9    10    11     12 
(Grade  and  High  SchooO 


.1     2    3    4    (     )     MAJOR  RELD  OF  STUDY 
(College) 


Other  training  or  experience . 


Are  you  willing  to  accept  the  position  of  trust  for  which  you  have  been  selected  and  to  remain  in  office  until 

such  time  as  a  qualified  successor  is  found? D  Yes    D  No 

Have  you  been  informed  as  to  the  general  duties  and  responsibilities  of  an  official  of  the  proposed  Federal 

credit  union  and  are  you  willing  to  devote  the  time  necessary  to  familiarize  yourself  with  and  to  perform 

your  duties? D  Yes    D  No 

Estimated  number  of  hours  per  month  you  wW  be  able  to  donate  as  a  volunteer 

IP  THE  ANSWER  IS  YES  TO  THE  FOLLOWING  QUESTION.  PLEASE  PROVIDE  INFORMATION  AS  INSTRUCTED  ON 
REVERSE  SIDE  OF  THIS  FORM: 

Have  you  ever  been  convicted  of  any  CRIMir^AL  OFFENSE  involving  dishonesty  or  a  breach  of  trust? D  Yes    D  No 

.  and. 


To  facilitate  the  procees  of  obtaining  a  credit  and  background  check,  please  provide  the  following; 

1 .  Any  other  names  which  you  have  used 


2.  Previous  address,  (if  your  address  changed  over  the  past  2  years). 

3.  Name  of  Spouse 


READ  THE  FOLLOWING  CAREFULLY  BEFORE  SIGNING 


CERTIRCATION  AND  AGREEMENT  TO  SERVE: 

I  certify  that  the  informatton  provided  on  this  fbrni  is  true  and  correct.  Further.  I,  the  undersigned,  having  been  duly  designated 
to  occupy  the  positk)n(s)  indicated  above,  do  hereby  agree  to  serve  in  the  above-stated  office(s)  of  this  proposed  credit  union 
until  the  first  annual  meeting  heW  in  accordance  with  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union  and 
until  the  election  of  my  succeseor(s).  I  further  pledge  to  carry  out  the  duties  and  responsibilities  commensurate  with  said  office(s) 
as  promulgated  by  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union.  I  have  read  the  Privacy  Act  Notice  on 
the  reverse  side  of  this  form. 


Signalu'* 
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PRIVACY  ACT  NOTICE 

The  Privacy  Act  of  1974  (Public  Law  93^79)  rwyiirw  that  you  b«  adviMd  as  to  tha  lagal  aulhority.  purpoaa  and  i 
ol  tha  intennatwn  tolwrted  by  th«  fonn.  Pufsuam  to  S«:t»nt  104  awJ  205(<0  of  tha  Fadaral  C>adH  Unton  Act.  ^ 
in  IMa  toon  rs  requestad  tor  tha  purpoaa  o»  eomplatiog  tha  invartigatioo  raquirad  tor  a  naw  Fadaral  cradit  uroon.  Tha  intorma- 
tton  in  lh«  form  w«  ba  prtmaMy  uHd  in  eonaUarino  tha  aoundnaaa  of  tha  managamant  tor  tha  pfopoaad  Fadaral  cradit  uraon. 
Howavar.  this  torm  may  ba  diaetoaad  to  any  of  «•  totowina  aourcas:  a  congrassional  offica  in  rasponsa  to  your  inquiiy  to 
Itial  offica:  an  appropriata  FadaiA  sMa  or  tocai  auOwnty  in  tha  invastigation  or  antorcamant  of  a  statuta  or  regulation;  or 
ampioyaas  of  a  Fadaral  agancy  tor  audit  purpoaas.  Faiufa  to  comptata  this  torm  or  omission  of  any  itam  of  informctton,  aieapl 
for  disctoaura  of  your  social  security  number,  may  result  in  a  deiay  in  tha  pracaas  tor  chartering  the  proposed  Federal  credit 
union.  In  accordance  with  Section  7B2.36  of  NCUA's  regulations,  you  are  no<  required  to  himish  your  social  aacurtty  number 
on  thia  form.  Your  social  security  number.  If  voluntarily  provided,  will  be  used  to  more  easiy  verify  the  information  raquirad 
by  Ma  form.  No  pen^  wll  reeiA  to  you  as  a  manegement  official  or  to  the  chartering  of  the  propoaed  Federal  credit  union 

if  you  do  not  provide  your  aocial  aecurity  number. 


«•'••>«'  i^tormtfion  needed  if  answer  to  CPMOHAL  OFFENSE  queefion  on  ravacae  aids  of  tbrm  was  YES: 


CRIMINAL  OFFENSE: 
Nature  of  offense . 


Date  of  occurrence . 


Data  of  conviction . 


Sentence  conferred . 


(MMtiai 


laiwi 


CRIMINAL  OFFENSE  QIMOEUNES 

The  Federal  CredH  Union  Act.  SubelMplar  i.  eec«on  208(dK  requiraa  tlHl. ''Enapl  «i»i  •»  wrinan  GonaaRt  of  llw  A^ 
ministrator.  no  person  shaH  serve  aa  director.  ofHcer.  committee  member,  or  employee  of  an  inaurad  credK  unton  artw  haa 
been  corivKtad.  or  who  ia  hereafter  convicted,  of  any  aiminal  oftanaa  involving  dishonesty  or  biaach  of  truat"  To  < 
Administrator  in  maiting  a  daierroination  of  the  fitness  ot  a  person  who  is  salactod  to  serve  and  who  tha  organizer  I 
is  qualified  to  serve  as  an  official,  the  specific  information  above  will  need  to  be  furnished. 

If  the  Board  believes  that,  in  view  of  the  facts  presented  and  the  dato  of  the  offense,  they  can  give  their  conaent  to 
the  appointment  they  will  so  advise  that  person  in  writing.  If  on  the  other  hand,  the  Board  believes  attar  careful  consideration 
Vtm  they  cannot  in  good  conscience  give  their  written  consent  to  the  appointment  they  wU  contact  the  organtaar  and  ask 
that  Mwther  person  basBlacfad  tor  the  poaiiion.  Tha  person  setoctedwiMhaaa  to  compfaie  a  flaport  of  Oflfciaf  and  Agraaaianl 
to  Serve. 


b. 

Cti 

c. 

M< 

d. 

Un 

e. 

Se 

f. 

Ty\ 

0- 

Re 

An  indication  of  wfielher  the  borwing  compeny  would 
>  «erve  as  .treasurer.  Bonding  com^eny  sgrees  to  provide 


pnMoe  coverage  snosKi  oe  ncMoao  a  aw  parson  m 
OYee     ONol 


UMI 
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APPLICATION  TO  CONVERT  FROM  A  STATE  TO  A  FEDERAL  CREDIT  UNION 


Th«. 


Credit   Union   of. 


.  (city). 


(State),   incor- 


porated under  the  la«M  of  tf>e  Slate  of on 

board  of  directors,  hereby  makes  application  to  the  National  CredK  Union  Administration  to  convert  to  a  Federal  credit  union. 


19 by  decision  of  Its 


1.  Field  of  membership  of  State<:hartered  credit  union.    (Use  exact  wording  of  charter,  articles  of  incorporation  or  bytam. 
as  amended  to  date.) 


2.  Is  proposed  Federal  charter  to  cover  same  field  of  membership?    Yes  D    No  D     If  answer  is  "No."  explain  fully: 


3.  Standard  financial  and  statistical  reports  as  of . 


.  19 .  or  comparable  forms  of  reports,  certified 


correct  by  the  treasurer  and  verified  by  the  affidavit  of  the  president  or  >dcei>resident,  are  attached. 

4.  A  schedule  of  delinquent  loans  classified  2  to  6  months.  6  to  12  months,  and  12  months  and  over  delinquent  is  attached. 
(As  a  minimum,  schedule  should  include  for  each  delinquent  loan:  loan  date,  last  payment  date,  unpaid  balance,  security. 
•nd  comment  on  coWectlbtlity.) 

5.  The  foUowing  policies  on  loans  to  members  are  currently  in  effect  in  this  credit  union: 

a.  InMreet  rates  on  loans: 


b.  Charges  incident  to  making  bans  whk:h  are  passed  on  to  borrowers: 


c.  iylaturity  limits: 


d.  Unsecured  kwn  llmtt: 


e.  Secured  kMn  Kmit: 


f.  Types  of  security  accepted: 


g.  Requirements  of  amortizatkNi  (Repayment  requirements): 


6.  Attached  is  a  list  of  unsecured  loans  in  excees  of  the  amounts  stipulated  in  the  Act.  (For  each  toan  show  account  number, 
original  amount,  terms,  and  unpaid  btfance.) 

7.  Attached  Is  a  list  of  toans  with  maturities  in  excess  of  periods  stipulated  in  the  Act  and  the  f4CUA  Rules  and  Regulations. 
(For  each  toan  show  account  number,  original  amount,  terms,  unpaid  balance,  and  security.) 


NCUA4401 
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%.  TypM  o(  aocounla  wMch  mmrbtn  an  r«quir«d  or  tn  (wrmMwl  to  nwinttttn:  Shar*  O  Dsposll  D  OllMr  D  (dMcribe): 

9   OMCritW  any  rial  MtaM  Ownwl  hv  nrntH  unhm  hK-hnlinn  mUatriH*  numMt  maikat  valuar 

1 

iOTTT)  Fttfflftf  Cmtt  UM>n"  ^^<^- 

1 

11.  NamM  SfMl  loctfiofw  Of  any  dsposilory  inttitutiont  in  which  th«  cradrt  union  d«^^ 
purview  of  dapoait  powara  aulhorizad  by  Section  107(8)  o(  the  Fadaral  Credit  Union  Act. 

1 

randarad  to  or  on  befwN  of  mambera  or  of  the  puMic,  other  than  accaptino  and  maintaining  ao- 
maidnQ  loena  to  members:  ^^^^_^^^^_^^^_^.^.^_____^^.^^^.^_i_^^,^^^_____^^^ 


12. 


ooum  01  memiMia  ana 


13.  Daacriba  wiMi  ¥Du  oroooaa  to  do  about  anv  Doiciaa  orocedurat  aaaeti  or  MabNtiaa  which  do  not  eomolv  with  ItM  Fadaral 
CredK  Union  Act 


14.  Qiwe  specNIc  raaaona  as  to  why  you  deaira  to  convert  to  a  Federal  credit  union: 


in 


wa.  vw  unaera^naa 


Ntflonai  CradN  Union  Adminiatration  to  examine  our  books  and  our  records  and  agree  to  pay  an 
with  Section  701.6  of  the  National  Credit  Union  Adminiatoation  Rulee  and  Ragulationa. 

•  Chief  Executive  Onioer  and 


Union  of 
Thaiivei 


Chief  Financial  Officer  of  the 
.  State  of 


Credit 


ew  true,  oomplete, 


.  certify: 

I  duty  alactad  Chief  Executive  Officer  and  the  Chief  Finandel  Officer,  rsspeetively.  of  said  crsdit  union;  thai 
mede  in  thia  Application  to  Convert  from  a  State  to  a  Federal  CredH  Union  and  the  acheduiaa  attached  hereto 
and  correct  to  the  beet  of  our  Itnowledge  and  belief  and  are  made  in  good  faith. 


UMI 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHIEF  RNANCIAL  OFFICER) 
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NOTICE  OF  IKETING  OF  THE  MEMBERS 


FEDERAL  CREDIT  UNION 


(CNy)  (Slal» 

THIS  PROPOSITION  WM.L  BE  DECIOED  BY  A  MAX)RiTY  OF  THE  MEMBERS  WHO  VOTE. 


Notice  is  hereby  given  thai  a  meeting  of  the  members  of 
Federal  Credit  Union.  


has  been  caNed  and  wiibe  held  at 

on 19 L.  at 

voting  upon  the  following  resolution: 


o'clock. 


.M.  lor  the  purpose  of  considering  and 


Federal  Credit 
and 


"RESOLVED.  That  the 

Union  be  converted  to  a  credit  union  chartered  under  the  laws  of  the  State  of 

thet  its  operation  under  Federal  charter  be  discontinued. 

RESOLVED  FURTHER,  That  the  boerd  of  directors  and  the  officers  of  this  credit  union  be  and  are  hereby 
authorized  and  directed  to  do  eN  things  nacsesary  to  effect  and  to  complete  the  conversion  of  this  credit 
union  from  a  Federal  to  a  Statechartered  credit  union" 

The  board  of  directors  of  this  credit  union  has  given  careful  cortsideration  to  the  advantages  and  the  disadvantages 
of  the  proposed  conversion  and  believes  it  to  be  in  the  best  interest  of  the  members  for  the  following  reasons:  


The  propoeed  conversion  would  reeuit  in  the  foliowtng  disedvantagee  or 
I  members  of  the  cfedN  union:  ____^.^_^________^.^^^^^_^____. 


edveree  chengas  in  services  and  benefNs  to 


NCUA4221 
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Tht  board  of  dtradort  racoinwndi  ttart  tha  mambart  apprava  ttw  propOMi  to  conwart  lo  a  Staia  charlar. 

Tha  mambara'  aooouMs  wM  D  wd  not  D  continua  lo  ba  insur*d  by  tha  National  CfadN  Union  Shara  tnsuranoa  Fund. 

Attacttad  is  your  btftol.  You  ara  urgad  to  bring  your  baltoi  to  th«  moating  and  to  cast  your  vota  aflar  haaring  ttw  discus- 
sion ol  ttta  proposal.  N  you  cwmot  stisnd  tha  maating.  you  are  urgod  to  martt  your  vota,  data  and  sign  your  bsNot,  have 
it  poatmarltad  no  Mar  ttiwt  tha  dais  wtd  ths  tints  announcad  lor  tha  maating  o(  tha  mambars.  snd  mail  it  to  tha  following 


(PM) 


BY  ORDER  OF  THE  BOARD  OF  DIRECTORS 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHIEF  RECORDING  OFFICER) 


19  93 


NCUA4221 
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AFFIDAVIT 
PROOF  OF  RESULTS  OF  MEMBERSHIP  VOTE  ON  PROPOSED  CONVERSION 


W«,  the  undersigned  _ 
president/vice  president  and 
secretary  of  the 


Federal  Credit  Union,  hereby  MmTbt  affirm  as 


1.  That  the  conversion  proposel  ss  set  forth  in  the  sttached  Notice  of  Meeting  of  the 
explained  to  the  members  prseent  st  said  meeting  of  members. 


fuNy 


memoers  oi  tnis 


2.  That  on  the  date  of  the  said  meeting  of  members  there  were 

credit  union  qualified  to  vole; members  were  present  at  said  meeting;  of  those  members 

present. members  voted  in  favor  of  the  conversion  and 


voted  against  the  conversion;  of  those  members  not  present  at  the  meeting  but  who  filed  beHots. 
members  voted  in  favor  of  the  conversion  and   members  voted  egainst  the 


conversion;  and  that,  without  duplication  of  the  votes  of  any  member,  a  total  of 

voted  in  favor  of  the  conversion  and   members  voted  against  the  conversion. 

3.  That  the  action  of  the  members  of  this  credit  union  at  said  meeting  is  foNy  and  compiateiy  rscorded  in 
the  minutes  of  said  meeting  and  aH  bidlots  cast  by  the  members  on  the  question  of  conversion,  either 
at  the  meeting  or  by  delivery  to  the  credit  union,  are  on  fMe'with  the  sscretary  of  this  credit  union. 


• 

1  to  edminMer  oeihe.  at 

TITLE: 

(CHIEF  EXECUTIVE  OFFICER)  ■ 

- 

TITLE: 

(CHIEF  RECOROINQ  OFFICER) 

Subecribed  before  me.  an  offlcer  compeleni 

V    ^n^^PV^H    ^rV^nvVI    ^^VfVl^l 

Mite 

10 

(SEAM 

9iBnM  «. 
TM. 

(Notary  Pubic  or  other  oompeisnt  ofUcer) 


iwy  Mininiiiaion  cxpireB 


.  19. 
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BALLOT  FOR  CONVERSKMI  PROPOSAL 


I  have  read  the  nolioe  concerning  the  meeting  of  the  members  of  the 
Union  caNed  lor  _«_ 


Federal  Credit 

.  ia         to  consider  and  lo  vole  upon  the  foHownng  proposition: 


Federal  Credit 
,  and 


"RESOLVED.  That  the 

Union  be  converted  to  a  credit  union  chartered  under  the  laws  of  the  State  of 

operation  under  Federal  Charter  Number be  diaoontinued. 

RESOLVED  FURTHER.  That  the  board  of  directors  and  the  officers  of  thia  credit  union  be  and  are  hereby 
authorized  and  directed  to  do  all  things  necessary  to  effect  and  complete  the  conversion  of  this  credit 
union  from  a  Federal  to  a  Slaie-chartered  credit  union." 


'7780S»MI 


I  hereby  cast  my  voli  OR  the  praposWon:  (Place  an  X  in  the 

I  vole  lor  the  conversion  D 
1  vole  againct  the  oonvanion  LJ 


(Aooouni  Numbei) 


(Signature  of  Member) 


2.  Showth 

3.  Attach  a 
asamer 
instructs 

4.  Polentia 

5.  Oescribt 


UMI 
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OfMB  Mo.  3733 
eMpmtkm  ^M-K 


MMno  dt 


coitatfon  0*  AnABfUMtfoft  iv 


or  wWOnnUOOn,  mKmmmtQ 


m 
of 
iot  ^tduolng  Mi  ftuvtfwi 


4hOUf9 


••jricfcjdnpefw  flmt  tor rmmmng  mttrucfionM,  MVCMnp 
/«0»dlr«0  ffw  6ur«in  tttkmom  or  mf  o9m  mouct  oT  Mi 


AtflWMiffMwV  0MC9 
tWMWngWn.  DC.  20*X 


mtato:OmMei 


*  A*dk«tion  A^acf  r3~;33- 
MMMngntOC  30S03 


INFORMATION  TO  BE  PROVIDED  IN  SUPPORT  OF  THE 

APPLICATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


1 .  Show  below  the  location  of  the  credit  union's  boolts  and  records. 


Credit  Union 


(StrMt  Addf«n) 


(City) 


(9MS) 


cop) 


2.  Show  the  date  (month,  day.  year)  in  which  the  credit  union  was  chartered. 


19 


3.  Attach  a  copy  of  the  credit  union's  field  of  membership  as  shown  in  the  charter,  articles  of  incorporation  and/or  bytaws. 
as  amended  to  date.  Please  identify  it  as  the  first  schedule  in  the  coneecutive  number  sequence,  as  d««;ussed  in  the 
instructiorw.  Scfwdule  No. 

4.  Potential  membership  (total  number  of  persons  who  could  be  served,  including  present  members). 

5.  Oeecribe  type  activity  sponsor  organization  ia  engeged  in.  (See  instnjctions  pertaining  to  Item  l4o.  5.) 


Does  the  credit  union  operate  under  standeid  bylaws  provided  by  Yes  Q 

the  State  Supervisory  Authority?  (Stop) 
a.  Attach  a  copy  of  the  current  ofllciel  bytaws  under  which  the 

credit  union  operated.  Scheduta  No. __ 

Is  the  credit  union  under  any  administrative  reetraints  by  the  Yee  LJ 

State  Supervisory  Authority?  (Complete  a.) 

a.  Explain  fully  on  an  attached  achedule.  Schedule  No. 


10 


NoD 
(Complelea.) 

NoD 
(Stop) 


Attach  a  copy  o«  the  tatest  Stale  supervisory  authority  examination  report  or  attach  a  copy  of  the  latest  certified  public 
accountant's  report  if  made  In  Heu  of  a  Slate  supervisory  authority  examination.  Copies  of  any  correspondence  from  the 
State  supervisory  authority  wMch  aooompanled  the  examination  report  should  also  be  included. 
Attach  copies  of  the  Balance  Sheet  and  of  the  Statement  of  Income  and  Expense  (or  Financial  and  Statistical  Report) 
fbr  the  rnon}h-end  preceding  the  dale  of  this  application  and  for  the  same  month  of  the  preceding  year.  Schedule 
■  (Identify  current  yeer  statement  with  (a)  after  schedule  no.  and  previous  year  with  (b).) 


a.  Show  below  the  requirements  of  the  State  taw  and/or  your  bytaws  for  transfer  of  eemings  to  reserves  (either  monthly 
or  at  ttM  end  of  eech  accounting  period). 


1 1 .  Delinquent  Loens  and  Charged-off  LxMns 

a.  Attach  a  copy  of  the  delinquent  loen  Net  as  of  the  month-end  preceding  the  date  of  this  application.  See  instructions 
pertaining  to  Item  No.  11a.  Scheduta  No. . 
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b.  Uil  Uiluiiu  ITn  nqtiMlid  Infnnnttinn  nn  r(ilinniit-il  'ii-f '—  "^t  'rr  *- -'"  i — ' —  i ^  "^  '^^  -^  "'^ 

^}p«fMBwf>  (March  31,  Juna  30.  Saptambar  30  and  Dacambar  31).  Also  show  total  shara  and  loan  baiancas  for  ail 


mambara  fof  santa  pariod. 

(•) 

*Olhar  DatinquaiN 

Catsgorias 

(b) 
OsMnQuanl 
CalagoriM 

ttum 

nM* 

nM* 

niH. 

2IWM.  10 lass  than 
6mos. 

% 

t 

S 

$ 

6  mos.  to  lass  ttMn 
12mos. 

% 

t 

$ 

S 

12  mos.  snd  ovar 

$ 

f 

$ 

$ 

Totals 

Shara  Bslsncas 

$ 

S 

» 

$ 

Loan  Baiancas 

S 

$ 

$ 

» 

*Saa  instructions  pan 

aining  to  Nam  No.  lit 

). 

c.  List  balow  tha  raquastad  information  on  losns  chaigad  off  during  tha  last  thraa  yaars  and  tha  currant  yaar.  List  total 
ol  si  lasanas  both  ravocsbia  and  irravocabla  for  tha  sama  pariod  as  (bslsnoa  at  yaar-and  or  currant  pario^ 


ia 

ia 

io 

CunaiM  Yr.  to  Osia 
ia 

'TotslsSinca 
Organiulion 

Total  Chargad  Off 

Total  Racovarad 

Nat  Chargad  on 

Total  o(  all 

12. 


13. 


14. 


n  ms  waormaDon  w 

Doaa  tha  cracfit  union  hava  arty  unrscordad  or  contingant  liabilitias  Yas  LJ  No  LJ 

(including  panding  law  suits  or  cMI  actions)?  ((k)mplata  a.)         (Stop) 

a  List  on  sschadula  tha  complatadascription  of  such  liabilitias,  including  amounts,  status  of  tha  ilsfns,  and  a  dascrip- 
oon  Of  ma  camanancaa  craanng  wim  RBuaiiiaa  or  ooramgani  saDMnas.  stcnaouia  no.  ■  . 

Do  sny  sssat  accounts  (othar  than  leans  to  mambara,  invaslmants,  Yas  LJ  No  (_] 

and  raal  astsas)  haw  aciusi  valuas  Isas  than  Via  book  vsluas  (Complato  a.)        (Stop) 

shown  on  tha  Batsnoa  Slwat? 

a.  List  on  a  sapaiata  adwdula  a  dsacription  o(  such  asasAs,  sliowtog  at  laast  tha  foNowtng  information:  account 
numbar,  dascription  of  itam,  book  valua  and  actual  valua.  Schaduia  No.  . 


List  balow  or  on  an  anachad  schaduia  any  invastmants  or  raal  astate  as  discussad  in  tha  iwslnictwns  pailaining  to 

Itam  No.  14.  Schaduia  No .  Attach  s  copy  of  the  credit  union's  current  investment  policias. 

Invastmants/Loana  to  Credit  Union  Sarvica  Organizatnn  (CUSO)  shouW  be  listed  separately  on  page  6. 

Dascription  of  Hem 


Current  Market  Value 


Currant  Book  Valua 


UMI 


$. 
$. 


$ 

s 


NCUAgeoo 


Paga2 


Federal  Ragiater  /  Vol.  S8.  No.  143  /  Wedne8day.  July  28.  1903  /  Proposed  Rules  40S23 


$ $ 

$ $ 


NoD 
(Compiate  b.) 


Lo«n« 


15.  Individual  Share  and  Loan  Ladgara: 

a.  Ware  the  totals  of  the  trial  balance  tapes  of  the  individual  share  and         Yes  d 
loan  ledgers  in  agreement  with  the  balances  of  the  respective  general      (Stop) 
ledger  control  accounia  aa  of  the  ntonth-end  preceding  the  date  of 
this  application? 

b.  What  are  the  differences  as  of  the  month  end  preceding  the  date  of  this  application? 

Shares 

Balances  in  General  Ledger 

Totals  of  the  trial  balance  of  the 
individual  ledgers 

DiffererKes 

16.  Supervisory  Committee: 

a.  What  is  the  effective  date  of  the  last  complete  comprehensive  annual  audit  performed  by  the  supervisory  committee? 
Effective  Date 

(1)     If  the  effective  date  of  the  annual  audit  is  not  vvithin  the  last  18  months  what  is  the  supervisory  committee's 
target  date  for  completion  of  a  comprehensive  audit?    Date   ^__ 

b.  Show  the  effective  data  of  the  supervisory  committee's  last  controNed  verification  of  aH  members'  accounts- 
Effective  Date 

(1)     If  ai  members' aooounts  haws  not  been  verified  under  controlled  conditions  during  the  last  two  years  what  is  the 
supervisory  oommiOee's  twgai  date  for  completion  of  the  verification  program? 
Oeia • 

c.  If  it  is  necessary  to  complete  either  16  a(1)  or  16  b(i),p(eaae  describe  the  directors- plans  for  seeing  that  the  target 
datea  are  met  (Diacuaa  baiow  or  on  an  attached  schedule.)  Schedule  No. 


17.      Surety  Bond.  Liat  below  the  credit  union's  surely  bond  coverage, 
a.  Name  of  carrier  


b.  Standard  form  number  of  the  bond 

(ie.  23,  578.  577.  578.  561.  562 CU-1,  other) 

c.  Baaic  amount  of  oowaraga      $  

d.  Bond  premium  paid  to  (dale)      


a.  What  is  the  amount  of  oovaraga  required  by  State  law  or  your  bylaws? 
f.  Riders  to  the  bond  (Ist  below) 

(i.e..  faiMul  pertomianca.  torgery.  miaplacen>ent,  etc.) 


18. 


19. 


20. 


21. 


Credit  Union  Servicea 

Ooea  the  credit  union  landar  any  sarvloaa  to  or  perfonn  any  functiona  on        Yes  (Zi 

behalf  of  the  members.  noiHnambars.  organizations,  or  the  public  other  (Complete  a.) 

than  the  uaual  savings  and  loan  services  for  members? 

a.  Attach  a  schadula  daaciMng  each  activity  in  fuU.  Schedule  No. 


Ooea  the  cradM  union  know  of  any  adverse  economic  condition  that  is  Yes  D 

affecting  or  wH  aflact  its  present  or  future  operation  or  that  of  the  (Complete  a.) 

sponsor  organization? 

a.  Attach  a  schedule  describing  the  condition  and  its  possible  effect  on  the  credit  union's  future. 
Schedule  Na 

To  the  beat  of  the  credit  union's  knowledge  and  belief,  has  any  director.          Yea  O 
officer,  committee  member,  or  employee  been  convicted  of  any                       (Complele  a.) 
criminal  offense  involving  dishonesty  or  breach  of  trust? 
a.  Attach  a  statement  deacribing  the  circumstances.  Schedule  Ho. 


Lending  poHcies  and  practicaa: 

a.  Complato  (on  page  4)  ahowing  the  present  policies  and  practk:es  on  toans  to  members. 

b.  Completo  page  5  in  accordance  with  the  instructions  pertaining  to  Item  No.  21  b. 


NoD 
(Stop) 


NoD 
(Stop) 


NoD 
(Stop) 


NCUA9600 


Pages 


VOL 

5  8 


ISS 


e.  LOMW 10  Organizaiions 
d.  Loans  to  Olraclor,  OflloifO< 

2.  9M0  Ci9dK  Union  Lmw;  Oyfowt 
•.  Ufwcurod  Loan  Liwitt 

b.  Sacurad  Loan  Umits 

CLoana  to  Diractort  Officaca, 


List  balow  or  on  an  attachad  paga.  any  additional  poiicias.  including  tlw  mtaraat  ralaa  appHad  to  mambars'  loans  and  tha 
of  asssssing  and  accounting  for  intaraat  inooma,  l.a.:  addon,  dtocount  or  onpaid  baianca. 
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SCHEDULE  OF  LARGEST  LOANS 

Comptola  this  toon  as  discussed  in  the  instructions  pertaining  to  Item  21  b. 


Account 
No. 

Unpaid  Loan 
Balance 

Repayment 

renoo 
(No.  Months) 

Status  of  Repayment 

Appraised 

Collateral 

Value* 

Description  of 
Collateral 

Current 

Delinquent 
(No.  Months) 

$ 

$ 

« 

*tf  there  is  more  than 


one  type  of  collateral  assign  value  to  each  type. 
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ICREOrr  UNION  SERVICE  ORGANIZATION 
(CUSO) 


1.    Nam*  of  CUSO 


2.  DaM  o(  CUSO's  Organization 

(Data  of  obtaining  chartar  from  Stata) 

3.  Type  of  organization  (cird*  one): 
a  Qanarai  Partnarsftip 

b.  UmiMd  Partnership 


c.  Joint  Ownership 

d.  Corporation 


4     0««nars  of  CUSO  (Mst  name,  chartar  number  if  FCU.  and  percentage  of  ownership,  if  possible). 
Name  •  C»»»ter  Number  (If  FCU)  %  Name  -  Charter  Number  (H  FCU) 

a. —    1 

b. [ 


(Continue  on  reverse  side  if  additional  spece  is  required) 

I 
5.    Capitalization  (list  investors  snd  amount  of  investment  in  CUSO). 

Name  •  Ctiwter  Number  (if  FCU)  Amount  Name  -  Charter  Number  (H  FCU) 

a. . 

b 


Amount 


(Continue  on  reverse  side  if  additional  space  is  required) 


6.    List  sN  known  sen/ices  which  are  being  offered  by  the  CUSO  (be  as  specific  as  possible). 


7.    Comments  (include  sil  other  pertinent  information,  if  applicable,  not  previously  discussed). 


UMI 


8     Attach  Mast  Finviciai  and  Statistical  Report  of  CUSO.  if  available. 
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INSTRUCTIONS  FOR  COMPLETION  OF  APPUCATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


The  application  and  aN  supporting  documents  should  b9 
prapared,  photocopied,  and  subn^tsd  in  accordance  with  the 
procedures  outlined  in  the  Mtsr  that  transmitted  these  instruc- 
tions. Additional  schedules  may  be  included  if  deemed 
appropriate. 

All  items  should  be  completed.  If  the  answer  given  to  a 
question  is  followed  by  the  word  "Stop,"  proceed  to  the  next 
numbered  question.  If ,  however,  the  answer  given  is  followed 
by  instnictions,  the  additional  parts  of  that  question  should 
be  completed  before  going  on  to  the  next  question. 

When  pege  1  specifies  that  a  schedule  should  be  prepared 
and  attached,  please  assign  a  schedule  number  in  con- 
secutive onjer,  starting  with  number  one.  Please  show  the 
schedule  number  at  the  lop  right^iand  comer  of  the  schedule. 

Some  of  the  toms  are  self-explanatory  and  require  no 
spedel  instructions.  Other  items,  however,  need  special  ex- 
planations, deflmiions.  and  instmcdons  for  completion.  These 
are  listed  below,  Identifted  by  the  same  Kem  numbers  as 
in  Exhibit  A. 


Mam  No.  S:  Show  whether  the  sponsor  organization  is 
esaodabonal,  occupationai  or  residential.  If  occupational, 
pieese  show  the  specific  products  or  services  produced. 


Hem  Ho.  10:  Reeeivae:  The  term  "reserve"  in  Exhibit  A 
tneens  that  account,  or  accounts,  which  represents 
99VQ0M  portions  of  eemings  es  provhled  by  the  law, 
bylaws,  andtorthe  credR  union's  menegement  for  the  absorp- 
tion of  loeaes  releting  to  loens  to  members.  (These  accounts 
are  usually  celled  Regular  Reserve,  Reserve  for  Bad  Debts, 
Querantee  Reserve.  Quaraniee  Fund.  Spedai  Resenw  for 
Loaees.  and  Alowance  for  Loen  Leases.) 

Hem  No.  11  e:  The  definquent  loan  Hst  requested  should 
include,  for  ooch  delinquent  loen,  the  ecoount  number  of  the 
borrower,  dale  of  loen,  originel  amount  cH  loan,  unpaid 
belenoe.  dale  of  Ian  peymaitf  of  prindpai.  excluding  transfers 
from  pledged  sharee.  OQlelaral,  and  oomments  regarding  the 
coltoctibility  of  each  loen  in  the  categoriee  6  months  to  less 
then  12  months  end  12  months  and  over.  Payments  of  in- 
terest only  should  be  so  identified. 

For  the  purpose  of  IMS  application,  loan  delinquency  will 
be  determined  on  the  besis  of  the  borrowers'  psyments  in 
retatlon  to  the  terms  of  the  notes,  as  follows: 

H  a  loan  is  in  arreers  by  two  monthly  payments  plus 
any  pert  of  the  third  peymeni.  the  loMi  is  2  months  dsm- 
quenl  and,  ttierefDfe.  the  entire  unpaid  balance  is 
shown  in  the  2  months  to  lose  than  6  months  category. 
A  loen  in  erreers  e  lotei  of  6  monthly  peyments  plus 
any  pert  of  the  seventh  peyment  would  be  6  months 
dsHoquent  and  the  entire  unpeid  brience  shown  m  the 
6  months  to  laae  than  12  months  category.  A  loen  in 
eneers  a  total  of  12  monthly  peyments  plus  any  part 
of  the  thkieentti  peyment  would  be  12  months  de«n- 


quent  snd  the  entire  unpaid  balance  shown  in  the  12 
months  and  over  category. 

Item  No.  11  b:  the  schedule  provided  for  the  delinquent 
loan  information  is  set  up  in  delinquency  categories  of  2 
months  to  less  than  6  monttts,  6  months  to  less  than  12 
months,  and  12  months  and  over.  Credit  unions  that  com- 
pute delinquency  using  categories  other  than  shown  in  col- 
umn (b)  may  use  these  other  categories  and  show  them  in 
column  (a).  Credit  unions  using  column  (a)  need  not  show 
thedelinquencies  in  the  column  (b)  categories.  It  is  not 
necessary  to  report  on  loans  which  are  delinquent  less  than 
2  months. 

Adverse  Trends:  If  items  8,  9.  or  11  indicate  adverse 
trends  such  as  significani  decreases  in  shares,  loans  or 
reserves,  Increases  in  loan  delinquency  or  loan  charge-offs. 
or  unresolved  serious  exceptions  shown  in  the  State  examina- 
tion report.the  credit  union  mey  attach  an  explanation  and 
identify  it  as  "Explanation  of  Adverse  Trends  or  Unresolved 
Examination  Exceptions"  and  assign  it  a  schedule  number. 

Haw  No.  14:  This  Hsm  need  be  completed  only  if  the  credit 
union  owns  any  of  the  following: 

A.  Irtvestments  in  U.S.  Government  securities  guaranteed 
as  to  principal  and  interest  or  Federal  Agency  securitiea. 
the  market  value  of  which  is  now  less  than  the  book 
value. 


B.    Real  estate  other  than  that  used 
union's  own  (^fice(s). 


entirely  for  the  credit 


C.    Other  investments  of  any  type  except: 

1.  l.oans  to  other  credit  unions. 

2.  Certificates  of,  or  accounts  in,  federally  insured  sav- 
ings and  loan  associations. 

3.  Certificatee  of  deposit  in  Notional  or  Sute  banks. 

4.  Deposits  or  accounts  in  State  central  credit  unions. 

5.  Common  trust  investments  with  International  Credit 
Union  Sennces  Corporation  (ICUS). 

If  corporate  bonds  are  listed,  please  show  mahirity  date, 
rate  of  Interest  on  bonds  and  current  yield  rate. 

If  slocks  are  listed,  please  show  number  of  shares  and 
bid  price. 

Please  klentify  the  source  of  the  market  vakiatkm  infor- 
mation and  the  date  of  such  informatkxt. 

Item  No.  21  b:  The  lergest  kMns  to  members  shouM  be 
shown  on  page  S.  In  selecting  the  toans  for  this  Exhibit.  Hst 
the  largest  outstanding  unpaW  kMn  balance  and  proceed  in 
descending  order  by  dolar  amount  unH  the  number  specified 
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Tim 


•I  audi 


«»k« 


NyourcrKW 
union  hMttw 
mnuwiiig  no.  w 

You  Should  Hit  tho 

fOHOWing  no.  oi 
tit*  IMOMI  ur^aid 

UndwIOO 
100  10  199 
200  to  299 
300  10  399 
400  or  more 

If  any  of  ttw  abovvlOMSara  MM 
numbor  of  monttit  (MtaquMl  in  ttH 
liSIMynwni    axunM. 

8 
19 
If 

m 

95 
i«ipnpM»"SiMM«f 

Pogo  9;  ComploH  p«g»  6  ter  —eh  linwamiwitfloan  to  a 
Cradit  Union  Sarvica  Organization  (CUSO). 


TBMMNATIOII  OF  MMMMMCC 


eoatd  too  aooon^liBiMd  k|r  caaiplptRg  «Mi  Ma  prawiatana  of 

SaciioaaNd^  (c)  and  M^fHiatfafttia  FadaralOadM  Union 

Act.  This  action  would  raquira  approval  by  a  woia  of  tha  ma* 

Jority  of  tha  mawbars.  and  ninaly  days  writtan  nollca  of  tha 

propoaad  tannmaHon  daia  to  NCUA.  Mambar  aocounts  would 

coniiMia  to  ba  insuiad  <ar  anayaarlolovtao  lannlDaiBn  af 

insuranoa  and  tlia  I 

Itiat  pariod.  Aftor  tamlnallon  of  I 

shaa  giva  prompt  and  laaaonMa  naMca  to  al 

whoaa  acoounto  ara  insurad  that  it  has  csassd  to  ba  an 


Should  tha  cradR  union, 
mambar  acoountSi 


of 

this 


iaoe(a)(9  and20e(d)(:Q  and  (3)  of  iha  Ad  provida 
wM  onion  may  also  tarminata  Rs  inaucanoa 
toy  canwsMlag  from  HsaMusaaan  inaurad  cradR  union  undar 
iia  Act  to  laaaranca  from  a  corporation  authortzad  and  duly 
tcaaaad  to  inaura  mambar  accounts.  In  this  avant.  approval 
ia  ra^alwdtiy  a  majority  of  allt?todfcai»luis  and  by  afWiJuatlva 
voto  of  a  majority  otf  ttta  mambacs  vMlnQ,  pcovMad  that 
al  laaat  20  paroant  of  iha  mawbars  hava  votad  on  tha 
prapoaltian.  Undar  thia  provision  tor  latiiiiiiatlon,  Insuranoa 
of  mambar  acoounto  would  oaasa  as  of  tha  dato  of 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 


TO:  The  National  Credit  Union  Administration  Board 
The  ' ■ 


Date 


Insurance  Certificate  Numt)er 


Credit  Union, 
(if  applicatHe) 


(mailing  address) 


(City) 


(state) 


(zip  code) 


applies  for  insurance  of  its  accounts  as  provided  in  Title  II  of  the  Federal  Credit  Union  Act.  and  in  consideration  of  the  orantina 
of  insurance,  hereby  agrees:  ^ 


1.  To  permit  and  pay  the  cost  of  such  examinations  as  the 
NCUA  Board  deems  necessary  for  the  protection  of  the 
interests  of  the  National  Credit  Union  Share  Insurance 
Fund: 

2.  To  permit  the  Board  to  have  access  to  all  records  and 
information  concerning  the  affairs  of  the  credit  union,  in- 
cluding any  information  or  report  related  to  an  examina- 
tion made  by  or  for  any  other  regulating  authority,  and 
to  furnish  such  records,  information,  and  reports  upon 
request  of  the  NCUA  Board; 

3.  To  poesess  such  fideNty  coverage  and  such  coverage 
against  burglary,  robbery,  and  other  losses  as  is  required 
by  Parts  701.20  and  741  of  NCUA's  regulaiions; 

4.  To  meet,  at  a  minimum,  the  statutory  resent  end  full 
and  fair  disclosure  requirements  imposed  on  Federal 
credit  unions  by  Section  1 16  of  the  Federal  Credit  Union 
Act  and  Parts  702  of  NCUA's  reguislions.  snd  to  maintain 
such  spsdal  reserves  as  the  NCUA  Bowd  may  by  reguia- 
tion  or  on  a  casfrty<aae  basis  dstermine  are  necessary 
to  protect  the  interests  of  members.  Any  waivers  of  the 
statutory  resenw  or  fun  snd  fsir  disclosure  requirements 
or  eny  direct  charges  to  the  statutory  reserve  other  than 
loss  loans  must  have  the  prior  written  approval  of  the 
NCUA  Board.  In  addition,  corporate  credit  unions  shall 
be  subject  to  the  reserve  requirenMnts  specified  in  Part 
704  of  NCUA's  regulations; 

5.  Not  to  issue  or  have  outstanding  any  account  or  security 
the  form  of  which  has  not  been  spproved  by  the  NCUA 
Boerd.  except  accounts  authorized  by  stale  lew  Kx  state 
credit  unions; 

6.  To  maintain  the  deposit  and  pay  the  insurance  prentium 
charges  imposed  as  a  condition  of  insurance  pursuant 
to  Title  11  (Share  Insurance)  of  the  Federal  Credit  Union 
Act; 

7.  To  comply  with  the  requirements  of  Tide  It  (Share  Insur- 
ance) of  the  Federal  CredH  Union  Act  and  of  regulations 
prescribed  by  the  NCUA  Board  pursuant  thereto;  and 


10. 


11 


.  For  any  investments  other  than  loans  to  members  and 
obligations  or  securities  expressly  authorized  m  Title  I 
of  the  Federal  Credit  Union  Act,  as  amended  to  establish 
now  and  maintain  at  the  end  of  each  accounting  period 
and  prior  to  payment  of  any  dividend,  an  Investment 
Valuation  Reserve  Account  in  an  amount  at  least  equal 
to  the  net  excess  of  book  value  over  current  market  value 
of  the  investments.  If  the  market  value  cannot  be  deter- 
mined, an  amount  equal  to  the  full  book  value  will  be 
established.  When,  as  of  the  end  of  any  divklend  period, 
the  amount  in  the  Investment  Valuatkm  Reserve  exceeds 
the  difference  between  book  value  and  market  value,  the 
board  of  directors  may  authorize  the  transfer  of  the  ex- 
cess to  Undivided  Earnings. 

When  a  state-chartered  credit  unk)n  is  permitted  by  state 
law  to  accept  nonmember  shares  or  deposits  from 
aources  other  than  other  credit  unions  and  public  units, 
such  nonmember  accounts  shall  be  identified  as 
nonmember  shares  or  deposits  on  any  statement  or 
report  required  by  the  NCUA  Board  for  insurance  pur- 
poses. Immediately  after  a  state<:hartered  credit  unkm 
receives  notice  from  NCUA  tfial  its  memt)er  accounts  are 
federally  insured,  the  credit  union  wil  advise  any  present 
nonmember  share  and  deposit  hoWers  by  letter  that  their 
accounts  are  not  insured  by  the  Natk)nal  Credit  Union 
Share  Insurance.  Abo,  future  nonmember  share  and 

deposit  fund  hoMers  win  be  so  advised  by  letter  as  they 
open  accounts. 

In  the  event  s  state-chartered  credit  union  chooses  to 
terminate  its  status  as  s  federally-insured  credit  union, 
Uten  it  shall  meet  the  requirements  imposed  by  Sections 
206(a)(1)  and  206(c)  of  the  Federal  Credit  Union  Act  and 
Part  741.6  of  I^CUA's  regulations. 

In  the  event  a  slate<hartared  credit  union  chooses  to 
convert  from  federal  insuraiKS  to  some  other  insurance 
from  a  corporation  authorized  and  duly  Iwensed  to  in- 
sure member  accounts,  then  H  shaN  meet  the  re- 
quirements imposed  by  Sections  206(aX2),  206(c). 
206(d)(2).  and  206(d)(3)  of  the  Federal  Credit  Union  Act. 
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m  support  o»  this  sppUcslion  ws  submit  pagss  1-6  snd  Sch«»uiss  dsscribwJ  bstow: 
No.  


CERTIFICATIONS  AND  RESOLUTIONS 


Ws,  ths  undsrsioMd.  oefWy 
union  snd  that  at  • 
Mowing  rssolutions 


duly  stsdsd  and  quSMsd  pvMiding 
spsdai  wsliwg  «f  m  beard  o(  dirsctors, 

in  Ms 


oMcar  flv  the  cfsdR 
■I  wNch  e  quorum ' 


undersignad,  certify  IS  •» 


e(  tie  iwMrwation  submitted. 


Be  tt  r«eo^^  thet  Ma  eredil  wnioii  apply  to  •«  Nabanal  Ciedi  Union  Administration  Beert  Iv  ineuneoe  ^ 
as  providsd  in  TWe  M  ef  flw  Feiarai  CpsdR  Union  Ad. 


Agreement  Ibrlnaewwce  el  Aecoyms  as  ppSBcrtbed  by  tieWCUAassH  end  snyotber  papers  end  fccjuwenfcreqetred 
In  connection  therewith  wwj  10  peyal  expenses  and^siaiic<i<<bei»btgsnscsssa»yerpwpsr<eeeeBieswdcen<mie 

in  force  such  insursnce. 


We.  further  certify  ttuiio  the  best  ol  our  tnowledgs  and  beiiol  no  exising  or  propseed  <Mioer, 
employee  of  this  oadi  union  bes  been  cowMiffieri  of  enyorimiwaleianeeinvoMng  ~' 
as  noiad  in  attachmeats  le  Ms  iVPHcabon.  We  biiiher  agree  10  noMly  the  Boerd  «  any 
officer,  commltiee  ownber  or  smployee  is  indicted  far  each  en 


fn^ffff^DSf  f  V» 


(Sign«ur*»  Pn 

IHBIIB  OmOfls    tfOBVB  Ol  ^wNVOiBsS 

(Prtnt 

■f  ^yp9  PwMInQ  OvKcvrs  fMiii^ 

(Signaiufs)  Rsoordino  Offiosr.  Board  o(  Diractoc* 

(Prtnlorlypa 


UMI 
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APnJC  A1I0N  FOR  flELD  OF 
NCUA  XXX 


(Attach  a  sq>arate  appUcatioo  for  each  group  included  in  your  request  for  expansion.) 
1.   NAME  &  ADDRESS  OF  CREDIT  UNXOIfc 


2.  NAME  OF  FIRM/ASSOCIATION  TO  BE  ADDED: 


(If  Association,  inchide  Chaiter/Byiaws.) 
DESCRIPTION  OF  BUSINESS : 


ADDRESS: 


3.  TOTAL  NUMBER  OF  POTENTIAL  EMPLOYEES/MEMBERS  TO  BE  ADDED: 


SPONSORS  HEADQUARTERS  LOCATION: 


WORK  AND/OR  PAID  FROM  LOCATtON.  ALSO,  INDICATE  THE  NUMBER 
OF  EMPLOYEES  AT  EACH  LOCATION: 


4.  DISTANCE  IN  MILES  TO  THE  NEAREST  CREDIT  UNION  OFHCE: 
•  INDICATE  NAME  OF  OjOSEST  BRANCH: 


5.  IS  THE  GROUP  EUGIBLE  FOR  MEMBERSHIP  IN  ANY  OTHER  CREDIT  UNION? 
NO YES 

IF  YES,  GIVE  NAME  AND  LOCATION  OF  THE  OVERLAPPED  CREDIT  UNION 
ALSO  INCLUDE  A  LETTER  OF  RELEASE  FROM  THE  OVERLAPPED  CREDIT 
UNION. 
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6    ATTACH  A  COPY  OF  THE  CREDIT  UNIONS  MOST  CURRENT  BALANCE  SHEET 
AND  YEAR-TO-DATE  INCOME  STATEMENT. 

(NOTE:  IF  THIS  IS  PART  OF  A  MULTIPLE  GROUP  REQUEST  FOR  EXPANSION, 
ENCLOSE  ONLY  ONE  SET  OF  FINANCIAL  STATEMENTS..) 

(WHERE  THE  EXPANSION  REQUEST  IS  BASED  ON  A  BRANCH  OFFICE, 
ATTACH  FINANCIAL  STATEMENTS  FOR  THAT  BRANCH  ALSO.) 

7.   ATTACH  A  LETTER,  ON  LETTERHEAD  STATIONERY.  FROM  THE  GROUP 
REQUESTING  CREDTT  UNION  SERVICE.  

8    IF  Tins  REQUEST  FOR  EXPANSION  OR  REDEFINTnON  AMENDMENT  IS  A 

RESULT  OF  A  REORGANIZATION  OF  A  SPONSORING  GROUP,  ENCLOSE  A 
LBrrBR  FROM  THE  SPONSORING  GROUP  WHICH  EXPLAINS  THE 

REORGANIZATION. 
9.  OTHER  COMMENTS. 


I  CERTIFY  THAT  THIS  EXPANSION  IS  NOT  BASED  ON  THE  LOCATION  OF  A 
SHARED  SERVICE  CENTER  OR  SHARE  FACILITY. 


NAME  AND  TTTLE 


(eg..  Credit  Union  President/CEO-Plcase  print  or  type) 


SIGNATURE 


(Date) 


UMI 
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Appendix  F— Vse  iiPOtttBide  Agnrts  To 
Solicit  Field  of  MembenUp  ExpnsiDiis 

rUl'poSC 

This  appendix  addieaeea  Ihe  National 
Credit  Union  Administration's  (NCUA) 
expenenoe  "wift  credit  unions  and 
arrazigenients  "wfaeixbytfae  agents 
outside  the  organizatkm  trf  the  credit 
mrion  sotictt  credit  imion  meii/berrfiip 
in  coAJunction  wtth  Hie  sale  (tf  products 
or  servicea.  Hiis  sectitm  «l80  pnmdes 
guidelines  ibr'dieae  amngaments. 

'Willie  those  guidelines  are  not 
mandated  by  federal  law  or  tegulatitm. 
fiiey  doTepresent  ti^het'ttie  NOJA 
considers  toneeaiiendeoiind  putiues 
and  procedorealo  protect  ^credit 
union's  assets.  Since  state  lawsvaij,  the 
guidance  nH^not  address  ewiy  area. 
Tlius,  each  oedit  union  considering 
sudh  ventures  shoidd  obtain  a  written 
legal  opinion  from  its  counsel,  as  well 
as  finaix^al  counseling  from  its  normal 
sources. 


As  credit  unions  continue -to  craw  and 
expand  inrir  iields  dFinendnrsnipIo 
Miv^t  eupluyee  gioups,  thara  has  been 
an  increased  interest  by  vendors  in 
mutually  beneficial  relsfiouAlps. 
Generelly,  such  arrangements  operate  as 
follows: 

•  The  vendor  ctuitacts  select 
employee  group  sponsors  providing 
information  on  flra  credit  union  and  the 
insurance  ar  other  produdt  to  be  ofSared. 

•  The  vendor  assists  the  qxrnsor  in 
reques&ng  inclusion  in  the  credit 
tinicm'e  field  of  jnembershm. 

•  After  the  field  (rfm^Dershlp  is 
approved  by  NCUA  or  the  state 
supovisor,  the  vendor  TraTig^  to  meet 
with  eoiployees. 

•  The  vendor  represents  fhe  credit 
niuon  to  the  e^^>1oyees  aad  enroKs 
them  into  memben^ip  in  accordance 
with  appropriate  laws,  sagulatisns.  and 
bylaws. 

•  Hie  vendor  explains  the  iiroducts 
or  services  being  madxted  and  enrolls 
the  employee  in  a  piqgiam  or  plan,  in 
the  case  of  insurance  plana,  pelides  are 
^ipically  paid  by  periodic  instaHments. 
and  frequently  in  ime  lump  sum. 

•  ISievenoiU' arranges  lar  payroll 
deductions  to  the  credit  union.  If  the 
emplo]ree'has  an  insurance  poUgr  or 
same  either  pdan  adth  perioAc 
instaTlmants,  generally,  the -credit 
union^j  dedurtian  is  increased  and 
arrangements  ore  made  Jar  iha  -credit 
union  to  jarwaad  4he  appnipriate 
amrHBBt  to  the  ^wndor 's  -oeinpaBy. 

These  arsangemants  ^aiwbaaa 
hanafirial  to  some  cndit  ""'?nfend 
vendors.  The  credit  union  recaiwas-a 
service— solicitation  of  members — free 


of 'Charge.  Muuiueiuup  increesoB  end 
HMiaeaK  uiiiou  giows.  Tbe  vendor  bas 
a  fnai'keitng  tool te  couipleuiejil  its 
mailcefiiig  program.  Additionally,  in  the 
case  of  insnsaRoe  vendors,  if  tiie  taeAt 
xmitoa  dietrrbntes  the  premioraB -or  n&er 
peyraents  directly  to  *e  -vendoi"s 
company,  the  vendor's  paperwork  is 
graany  reduced. 

Safety  and  soundness  issues 

NCUA's  experience  in  these 
arrangeasentstMH^bowBthat  potential 
rMcto^wctedit  union  exists  unleas 
prior  lAanniBg  and  ifttBmtA  controls  are 
iB  pkibe.  NCUA  bas  'tt^ibdatod  «r  takan 
administrative  action  we sun^wr  of 
credit  unions  is  feoent  yeerswbenlhese 
conta^  were  absent.  -Soaae  visaCa  aad 


prackiaes 

Tba  oadit'uaieD'didBnt 
iawaaligBtelbe  -vendor 'a  or  the  vender's 
cempany 's  -SBpetatiaa,  financiai 
soundness,  or  the  authority  to  do 
busnaas  in  the  etate  wbese -die  caadit 
usaaa  iOpBrated.  fai  ibase  cases  winre 
NCUA  hqutdated  Am  credit  onions.  Ifae 
companies  or  firms  were  of  ihe  %^- 
aijgbt -variety,  sfoft  te  obtaia  ^uick  pe^ts 
in  abort  nerieds  of  tiH».  Daalmg  with 
wwH  eatwbshed  aad  reputable  firaas  is 
important  if  pnihliMS  aiiaii  due  ta 
UMmiber  coeaplaiats.  Ad^tionaUy.  in 
the  eweat  ^euits  against  >be<aaaipaa|r 
or  firm,  adequaAa  fiMooal  staading  can 
oAaa  ahigaleibecvedit  tmiiflB'a  losses. 
«  IbedredilMnien  didaatJoiriew4he 
programs  er^iaducts  offwed  ta  "its" 

naui  mamliaw.    In  ««.»-.l  inftanfTm.  thff 

palides  were  ^b  iasvance  jfftiriflB  «r 
annuity  irantnants  "'t'^^^h  r^4^  Iw 
annual  pnemiunn  (aonnaUy  paid  h^ 
installments)  over  long  periods  al 
time— 20  lo  30  yaais.  W-hile  naonal  Tor 
Sttch^xmtrects,  th^  generally -called  for 
limited  reimbursasBant  in  the  evaat  4>f 
cancallatioa.  lor  instance  20  percent 
reimbursement,  if  canceled  before  one 
iwar.  45  petceat  two^eazs.  .55  percent, 
three  years,  «tc  Many  -members  itdut 
enroUadin-these-GODkractsdid  not 
understand  the  terms.  When  .tl^ 
subsequently  cancded  the  policy  and 
received  flsUy  a  20  percent  return,  Ib^y 
bald  the  credit  unmn  respoaaihle.  While 
thecredk  uniaa  bad  no  legal  obligation, 
it  anaantad  public  rdattoo  problems 
which  could  have  been<avouied. 

•  'Qiectedit  union  was  amiiamiliar 
with  the  sales  technimies  used  by  4he 
vendor  to  enroll  members  into  the  credit 
union  and  in  the  vendor's  progreiHS.  In 
the  liquidated  4xadit  taioa  aaeotioBed 
above,  unethical  matbeds  were  used  to 
a^  naeducated  oaambers.  It  was  aiot 
vaooaaaaoBio  baveihem  just  si^  blank 
fanns  which  indudad  a  maraheid^ 
'^'^  p*yrnJI  dwbirTtinn  awthrrig atinti. 
insurance  policy,  and  a  loan  application 


enn  fne  firMyeer^a  pisuiluiU'Or  other 
payutent. 

•  itie  -crewTt  wtion  vra  not  pra^vne 
wiltteu  bMlnK^ions  to  the  vendor  on 
procedures  to  enroll  tneuitoiB.  Tbvs  the 
vendor  contrectedmupswfaidifhe 
credit  union  was  fll^ifuipped  to  een^e. 

•  Tbe  credit  «Bien«u»mcei4« 
vendor  to  approve  loens  ernnasse  le 
-oover  first  year  faes  or  insuranoe 
premiums .  T40DA  ^amnders  this  en 
tmsafe  and  vnaound  prectice  %*^dh  will 
resuk  in  appropriate  edminietratiea 
action.  In  eemral  Bquidated  oedit 
anions  wbicb  bed  erraneements  «r)th 
insorenoe  venders,  emptoyees  were 
enrolled  in  tbetae^fit  -omen,  Taosieed  a 
loan  to  pmr  die  fnt  yearns  premtwa  and 
authorized  payroll  deductiefM.Hie 
xeason  .the  *■»«"— y^  aganty  proceeded 
in  this  manner  was  to  be  reimbursed 
immedrately  by  the  carrier  for  new 
policies.  Such  reisibursement  -reread 
vom  95  to -MS  peroent  of -^  first  year's 
piemium.  Una  an  agency  that  ennriled 
just  teo  newmenibers  far  S500  per  year 
insurance  cuiMiacts  could  bave  received 
$42,500  toS52300in  fises.  l^is  deAe 
to  obtain  i wiuAvui  seuieiit  dhmded  -flw 
vendor's  objectivity  and  resulted  in 
members  bavtaig  unwauted  polides, 
which  they  generally  canceled.  £&  a 
minimnm.  since  -Qie  policy  holder 
-received  imfy  20  percent  return  on  the 
pohcy.the  credit  tmion  -had  a  puUic 
relations  pix4ileu  collecting  its  eiqioaed 
tlO  percent  At  the  worst,  tiie  credb 
imion  had  a  loss  loan. 

•  The  credit -onion  fiMed  to  obtain 
proper  payrcin  deduction  aufliuuaations 
andeumorityto  remit  -faes  or  insurance 
premiums  to  ftn  company.  In  aevard 
cases,  payroH  deduction  Tor  aB 
members,  even  those  ^lo  diose  not  to 
enToH  in  the  vendor's  program,  ware 
sent  to  the  cradtt  imion.  This  procedure 
e^qxised  the  credit  «nion  to 
mis^propriation  of  funds  by  the 
company,  to  a  potential  surety  problem , 
and  to  an  uninsured  Jtatus  untn  the 
fimds  were  received  in  the  credit  uiiion. 

•  Inanothercase,  a  vendor  contacted 
with  a  credit  onion  to  assist  credit 
union  membus  select,  locate,  and 
negotiate  the  purchase  or  lease  -of 
automobiles.  Members  paid  a  fee  to  the 
vrnidor  during  the  closing  transacfions. 
The  vendor  ako  provided  maAwtigg 
assistance  to  attract  aelact  eaapl^ee 
groups  iota  the  iaedit  union.  The 
v^Klor  was  aOegad  tobave  <»ififiiMi  and 
crwcaeled  material  .facts  and  to  have 
aided  prospective  credit  union  members 
jn  Xalslfying  credit  iniMTuatioo  le  the 
csedit  tmion  in  attempts  to -obtaiBOMdit 
In  some  cases  the  prespertivn  maihnr 
ebtamed  pnannanion  -of -the  aubaaoobile 

P"*"  *''  *^'"g ir*~*  TT  T  — tnnWr  snri 

in  other  cases  prior  to  being  approved 
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for  the  fiimnrino.  In  many  instances,  the 
prospective  aeoit  union  member  was 
pressured  to  solicit  bis  employer  for 
inclusion  into  the  credit  union's  Reld  of 
membership.  In  certain  of  these 
instances,  the  employer  group  had 
existing  credit  union  affiliation  with 
another  credit  union.  In  certain  other 
instances,  the  vendor  indicated  the 
prospective  member  was  affiliated  with 
a  legitimate  group  in  the  credit  union's 
field  of  membership,  when,  in  fact,  the 
person  was  not  employed  by  the  group. 
The  vendor  Called  to  properly  complete 
required  documentation  for  loans  and 
lease  agreements.  In  some  cases  the 
vendor  indicated  excessively  high 
annual  mileage  limits  in  lease 
agreements.  I 

Recommended  Investigative  Procedures 

Before  entering  into  an  agreement 
with  a  vendor  acting  as  the  credit 
union's  agent  in  soliciting  membership, 
a  federally  insured  credit  union  should 
thoroughly  investigate  the  impact  of  this 
action  on  its  financial  operations  and 
condition;  determine  its  legal  liabilities; 
clearly  define  its  moral  responsibilities; 
and  assure  proper  control  of  these 
activities,  "nie  following  steps  are 
recommended: 

•  Thoroughly  investigate  the  financial 
ccmditian  ofall  corporations, 
partnerships  or  other  entities  involved 
in  the  activities.  Obtain  and  review 
financial  statements  and  credit  reports, 
such  as  Ehin  and  Bradstreet,  on  each 
entity.  Consider  the  need  for 
appropriate  bonding  by  each  company. 

•  Review  the  organizational  structure 
and  reputation  of  each  entity.  Included 
in  the  review  should  be  a  certification 
that  each  entity  is  authorized  to  do 
business  in  the  state  where  the  credit 
union  is  authorized  to  do  business. 

•  Review  and  approve  the  contracts 
or  policies  to  be  omred.  Since  members 
may  hold  the  credit  imion  morally 
responsible  for  problems  which  may 
occur,  the  officials  should  consider  the 
impact  of  each  contract  or  policy  on  its 
public  relations  with  members. 

•  Determine  through  a  written  legal 
opinion  that  all  forms,  documents  and 
procedures  used  by  the  credit  union  to 
obtain  membership,  payroll  deductions 
or  to  transfer  funds  to  a  vendor  are  legal 
and  protect  the  credit  union. 

•  Develop  cash  flow  and  budget 
projections  showing  the  effect  of 
increased  membership  on  the  credit 
union's  financial  condition  and  ability 
to  serve  new  members. 

•  Develop  procedures  to  monitor  the 
activities  of  vendors  as  discussed  below 
under  Agreement. 

•  Develop  brochures  and  handouts  to 
be  presented  to  potential  members. 


Among  these  should  be  a  disclaimer 
that  the  credit  union  does  not  endorse 
the  products  or  services  and  that  the 
vendor  can  make  no  commitments 
regarding  membership  approval  or  the 
granting  of  loans.  Other  materials  to  be 
presented  are  discretionary  by  the  credit 
union. 

•  Obtain  confirmation  from  surety 
that  such  activities  are  bondable. 

Agreements 

All  arrangements  with  a  vendor 
should  be  in  writing  and  reviewed  by 
credit  union  legal  counsel.  Such 
agreements  should  include,  but  not  be 
limited  to.  the  following: 

•  Scope  of  the  vendor's  authority  to 
contact  sponsors,  such  as  limits  on 
sponsor's  assets,  number  of  employees/ 
potential  members,  financial  condition, 
organizational  structure,  geographical 
location,  and  sponsor  stability  in  the 
area. 

•  Procedures  for  the  vendor  to  follow 
in  contacting  sponsors.  These  should 
require  the  vendor  to  present  any 
product  or  service  as  separate  and 
distinct  from  credit  union  membership 
and  to  state  that  inclusion  in  the  field 
of  membership  is  subject  to  regulatory 
approval.  There  should  be  absolute 
indication  that  the  credit  union  is  not 
endorsing  any  products  or  services 
marketed  by  the  vendor. 

•  Procedures  for  vendors  to  follow 
once  a  sponsor  is  included  in  the  credit 
union's  field  of  membership. 

•  Agreement  that  products  or  services 
to  be  offered  and  materials,  brochures 
and  handouts  to  be  presented  by  the 
vendor  are  to  be  approved,  in  advance, 
by  the  credit  union. 

•  Agreement  that  all  approved 
brochures  and  handouts  of  the  credit 
union  will  distributed. 

•  Agreement  that  credit  union 
representatives  may  accompany  the 
vendor  on  contacts  with  sponsors  and 
on  membership  enrollments. 

•  Agreement  that  the  credit  union 
may  disqualify  any  vendor  or  vendor's 
representative  from  representing  the 
credit  union.  Generally  such  an 
agreement  will  include  a  preliminary 
approval  process  as  well  as  monitoring 
standards  to  include  necessary  credit 
union  training. 

•  Any  other  standard  contractual 
agreements  necessary  to  contract  law. 

Summary 

•  Credit  unions  and  vendors  can 
engage  in  mutually  beneficial 
contractual  agreements  provided  that 
adequate  planning  and  internal  controls 
are  instituted.  Credit  unions  engaging  in 
these  activities  should  plan,  direct,  and 


control  these  activities  in  a  safe  and 
sound  manner. 

Appendix  G — Information  Needed  To 
Support  Application  for  Community 
Federal  Credit  Union  Charier 

A  community  credit  imion  serves  all 
persons  who  either  reside  or  work  in  a 
well-defined  nei^borhood,  community 
or  rural  district.  The  area  chosen  must 
be  reasonably  compact.  Such 
compactness  provides  for  a  greater 
common  bond  among  the  residents.  As 
population  levels  increase,  the  extent  of 
the  common  bond  tends  to  decrease. 
Therefore,  the  area  chosen  must  be  the 
most  compact  area  practical  from  both 
a  common  bond  and  economic 
standpoint. 

Information  should  be  provided  to 
support  that  the  area  chosen  represents 
one  well-defined  area,  separate  and 
apart  from  the  immediate  surrounding 
areas  and  that  the  persons  who  reside 
and  work  in  the  area  have  the  necessary 
commonalty  of  interests  and 
commingling  to  provide  for  a  sufficient 
common  bond. 

This  may  not  be  possible  in  all  cases, 
especially  for  urban  areas.  Some  items 
to  be  considered  are  as  follows: 

•  Political  jurisdictions 

•  Major  trade  areas  (shopping 
patterns) 

•  Traffic  flows 

•  Shared/common  facilities 
(educational,  medical,  police  and  fire 
protection,  water,  etc.) 

•  Organizations/clubs  whose 
membership  is  made  up  exclusively  of 
persons  within  the  area 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area 

•  Census  tracts 

•  Common  characteristics  and 
background  of  residents  (income, 
religious  beliefs,  primary  ethnic  groups, 
similarity  of  occupations,  household 
types,  primary  age  group,  etc.) 

•  History  of  area 

•  In  general,  what  causes  the  chosen 
area  and  its  residents  to  be  separate  and 
apart  fi-om  the  immediate  surrounding 
areas  and  residents — some  examples  are 
old,  well  established  ethnic 
neighborhoods,  planned  communities 
and  small/rural  tOMms 

Information  to  support  a  need  for  a 
community  credit  union  includes  the 
following: 

•  Number  of  credit  unions  presently 
in  area  and  approximate  percentage  of 
residents  who  currently  have  credit 
union  service  available 

•  Number  of  other  financial 
institutions  (banks,  savings  and  loan 
associations)  that  service  the  area 

•  Average/median  income  level  of 
residents 
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Written  documentation  (letter, 
pledges,  petitions)  reflecting  support  for 
the  application  for  or  the  conversion  to 
a  community  credit  union  is  as  follows: 

•  For  the  residents  of  the  area 

•  Approximate  number  contacted 

•  Number  in  favor  of  the  credit  imion 
Niunber  against  the  credit  union 
Number  who  will  join  the  credit 

union 

•  Number  who  have  pledged  initial 
and/or  systematic  savings  and  amount 
of  pledges 

•  For  the  employers 

•  Number  of  area  employers  and 
numbers  of  employees 

•  Number  contacted 

•  Number  in  favor  of  the  credit  union 

•  Number  against  the  credit  union 

•  Nimiber  willing  to  provide  payroll 
deductions  to  the  credit  imion 

•  Nmnber  willing  to  provide  other 
typeCs)  of  support  to  the  credit  union 

•  For  organizations  (including 
churches) 

•  Number  in  areas  and  number  of 
members 


•  Number  contacted 

•  Number  in  favor  of  the  credit  union 

•  Numbm- against  the  credit  union 

•  Number  willing  to  provide  some 
type  of  support  to  the  credit  union,  i.e.. 
advertising  facilities,  etc. 

•  Letters  of  support  for  area  dvic 
leaders 

Business  Plan 

Community  credit  unions  are 
frequently  more  susceptible  to 
competition  from  other  local  financial 
institutions  and  generally  do  not  have 
substantial  support  from  any  single 
sponsoring  company  or  association. 
Also,  the  lack  of  payroll  deduction 
creates  special  challenges  in  the 
development  of  savings  promotion 
programs  and  in  the  collection  of  loans. 
Therefore,  it  is  essential  for  the  group  to 
develop  a  detailed  and  practical 
business  plan  for  at  least  the  first  three 
years  of  operation.  The  business  plan 
should  contain,  but  not  necessarily  be 
limited  to.  the  following: 


•  Analysis  of  market  I 

geographic,  demographic,  employment, 
income,  housing  and  economic  data 

•  SOTvice/maricet  strategy— financial 
and  other  services  to  be  provided,  new 
member/share/loan  promotion  policies 
and  procedures  and  income  generation 
strategy 

•  Organizational/management  plan — 
qualification  and  planned  training  of 
offidals/eroployees.  operating  facilities 
to  include  office  space/equipmoit  and 
supplies,  accounting  system, 
safeguarding  of  assets,  insuranoa 
coverage,  etc 

•  Financial  plan — sources  and 
applications  of  funds  statements  and 
proforma  balance  sheet  and  income/ 
expense  statements. 

Appendix  H— Trade  AaaodatioBi 

Nate:  Addrenes  and  phone  numben  will 
be  updated  at  the  time  the  Interpretive  Ruling 
and  Policy  Statement  it  finalixad. 

[PR  Doc  fl3-174«7  Filed  7-27-93;  8:4S  ■■] 
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DEPARTMEHT  OF  THE  INTERIOR 

FMt  and  WIMUfa  Sarvloa 

SOCFRPartIT 
RIN1014-ACCN 

Endangacad  and  Tlwaatanad  WlldlHa 
and  Planto;  Uating  of  tha  Salmaa  Seal 
aa  an  Endanoacad  Spadaa 

AO0ICV:  Fish  and  WUdlife  Serrice. 
Interior.  { 

ACTION:  Final  rule. 

•UHMARY:  The  Service  is  adding  the 
Seimea  seel  (Phoco  hispida  saimensis) 
to  the  List  of  Endengeied  snd 
Threatened  Wildlils.  This  measure, 
required  by  the  Endangered  and 
sThreetened  WildliiiB.  This  meesure, 
required  by  the  Endangered  Species  Act 
of  1973  (Act).  coireqMnds  with  a 
detenninatitm  of  lendangered  ststiu  for 
this  spedes,  as  defined  under  the  Act, 
by  the  National  Marine  Fisheries 
Service,  whidi  has  }urisdiction  for 
pinniped  spedes  (except  walrus). 
EFFECTIVE  OATl:  June  7, 1993. 


FOR  FURTim  MP0MIM1QN  CONTACT: 
Dr.  Jon  Fay.  Acting  Chief.  Division  of 
Endangered  Spedes,  U.S.  Fish  and 
Wildlife  Service  (452  ARLSQ). 
Washington.  DC  20240  (703/358-2171). 
WPPUMENTARV  ayOHMATION;  Under  the 
Endangered  Spedas  Act  (16  U.S.C.  1531 
et  seq.).  and  in  aecordanca  %«rith 


Reoqgsnizatirai  Plan  No.  4  of  1970,  the 
Netional  Marine  Fisheries  Sswices 
(NMFS).  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce,  is  req>onsible 
for  the  Saimaa  seal.  Under  section 
4(a)(2)  of  the  Act,  NMFS  must  dedde 
whether  a  spedes  under  its  jurisdiction 
should  be  classified  as  endangered  or 
threatened.  The  Fish  and  Wildlife 
Service  (FWS)  is  responsible  for  the 
adual  addition  of  a  spedes  to  telist 
of  Endangered  and  Threatened  Wildlife 
in  50  CFR  17.11(h). 

NMFS  published  iu  deterrainatioa  of 
endangered  status  for  the  Saimaa  seal  on 
May  6, 1993  (58  FR  26920-26821). 
Accordingly,  the  FWS  is  now  adding  it 
to  the  List  of  Endangered  end 
Threetened  Wildlife  as  an  endangered 
spedes.  This  addition  is  effective  as  of 
June  7, 1993,  as  indicated  in  die  NMFS's 
determination.  Because  this  ection  of 
the  FWS  is  nondiscretionary,  and  in 
view  of  the  public  comment  period 

Erovided  by  NMFS  on  the  proposed 
sting  (December  18, 1992.  57  FR 
60162),  the  FWS  finds  that  good  causa 
exists  to  omit  the  notice  and  public 
comment  procediues  of  5  U.S.C  553(b). 

Natioad  Ewriranmental  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Enviromnantal 
Assessment,  es  defined  under  ttie 
authority  of  the  National  Environmental 


Policy  Act  of  1969.  need  not  be 
prepued  in  connection  with  regulations 
adopted  pursuant  to  sedion  4(a)  of  the 
Endangered  Spedes  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  CXrtober  25. 1983  (48  FR  49244). 

LisI  of  Subjects  in  50  CFR  Pert  17 

Endangered  and  threatened  species, 
Export,  Import,  Repeating  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
dMqiter  I.  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1 .  The  authority  dtation  for  Part  1 7 
continues  to  reed  as  follows: 

AaOarUy:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Public  Uw 
99-625. 100  Stat.  3500,  unless  otherwise 
noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetic^ 
order  under  Mammals,  to  me  List  of 
Endangered  and  Threatened  Wildlife: 

(17.11    Endangered  end  Itweelsned 


Dated:  jttly 
Richard  N.S 

Acting  Direct 

(FRDOC93- 
BlUJNQC00e4 

50  CFR  Pan 

RIN101S-AB 


ACTION:  Fini 


(h) 


Coiwnon  name        SdenHc 


WhenMed      CiMcirf  habHat      Spedriniles 


MAMMALS 

Seal.! 


Flnland(Lake  Enire 

Sirimaa). 


506 


NA 


NA 


EFFECTIVE  Di 

ADDRESSES: 
rule  is  avail 
appointmen 
hours  at  the 
Service.  Col 
Simms  Strei 
Colorado  80 
Suboffice,  5 
Grand  Jund 
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Dated:  )uly  10, 1993. 
Richard  N.  SbMi. 

Acting  Dinctor.  Fish  and  Wildlife  Service. 

[Fk  Doc  93-17932  Piled  7-27-93;  8:45  am] 
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50CFRPvt17 

mN  1018-ABS2 

Endangerad  and  ThrMtaiwd  WHdM* 
and  Planis;  Th»  Ptant  EulrmfM 
paniancM  (Panland  Alpirw  FMi 
Mutard)  Dtwilin  J  to  ba  a 
Thraalanad  Spaclaa 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 


8UPPI.EMENTAfrr  MTORMATlON: 

Background 

The  Penland  alpine  fen  mustard  has 
been  found  in  14  different  areas 
(Scfawendinger  et  al.  1991).  h  was  first 
collected  in  1935  at  HoosiOT  Ridge  in  the 
Mosquito  Range,  Park  County,  Colmado, 
by  the  late  Colorado  College  profemor 
C.W.T.  Penland.  He  recollected  it  in  the 
same  area  in  1949  (Rollins  1950; 
Johnson  1981).  The  plant  was  described 
by  R  Rollins  (1950),  an  expert  on 
species  in  the  musiiifd  femily.  The  type 
specimen  was  found  below  a  snowbank 
on  Hoosier  Ridge,  near  Hoosier  Pass 
(Johnson  1981;  Weber  and  Shushan 
1955).  This  area  contains  about  2,000 
plants,  and  it  is  one  of  three  popnilations 
with  more  than  1,000  plants.  Tne  other 
11  areas  identified  by  Schwendinger  et 
al.  (1991)  hare  fiswer  than  900  plants 
each  (Table  1). 

SumiARY:  The  U.S.  Fish  and  Wildlife  y-o,-    i  _jj.ajc    ^^    cr«e    «c 

Service  determines  that  Euti^a  '  Jf^^r  ]^n\^T^.  ^!L.^ 

pentendii  (Penland  alpine  fen  mustard)  ^^  POPUl>TIONS  OF  BJTREMA 

iTa  threatened  spedei  under  the  PENLANOII  (FROM  JOHNSTON  1991). 

Endangered  Species  Act  (Act)  of  1973.  (    )  «  YEAR  DIS<X)VEBEO 

as  amended.  Five  to  fourteen  small 

populations  of  the  plant  are  distributed 

in  a  40-km  (2S  mi)  stretch  of  the 

Continwital  Dtvida  in  cmtral  Colorado. 

Total  abundance  of  the  species  is 

estimated  at  about  10,000  to  16,400 

plants  that  grow  on  alwut  200  hectares 

(about  500  acres)  of  alpine  timdra.  The 

species  grows  on  southerly  to  easterly 

facing  slopes  above  3,703  m  (12,150  ft) 

in  rievation.  Its  hdiitat  is  restricted  to 

wetlands  that  are  irrigated  by  melting 

snowfields.  This  wetland  habitat  is 

fragile  and  sensitive  to  watershed 

alterations  that  divert  flows  of  surface 

water.  Direct  impacts  to  plants  and 

habitats  occur  from  mining,  off-road 

vehicles,  and  other  activities  of  man. 

Federal  land  is  intenningled  with 

private  land  (patented  mining  claims)  in 

areas  where  E.  penlandii  grows,  but  the 

largest  populations,  about  80  percent  of 

the  plants,  are  on  public  land.  Listing  E. 

penlandii  as  threatened  implements  the 

Federal  protection  and  recovery 

provisions  provided  by  the  Act. 

EFFECTIVE  DATE:  August  12. 1993. 

ADDRESSES:  The  complete  file  for  this 

rule  is  available  hr  inspection,  by 

appointoent,duitog  normal  business  Butrema  pen/and// is  a  small. 

hours  at  die  U.S.  F^h  andW.ldhfe  heibaceousVerennial  plant  Uiat  grows 

Service.  Coforado  State  Office.  730  to  3-8  cm  (L2-3.2  in)  inheight.  ttis  a 

SimmsStree^room  290,  Golden,  shiny-green  glabrous  (hairlaS  plant 

?^i^°  ®?J2;:?L^*'*r  ^^°^??,       with'lSg^UNi  (loSJSemnid), 
Suboffice,  529-25%  Road,  smte  ^113,      heart-^pidbasal  leaSs  that  grow  up 
Grand  JuncUon.  Colorado  81505-6199.       ^  35  jnmilA  in)  long.  It  also  has 

clusters  of  small,  white  flowers  atop  the 
stems  that  grow  2-3.5  mm  (about  0.1  in) 
in  length.  "Hie  generic  name  refers  to  its 


PopulatkMi 

PopUaBon  name 

and  year  dtooov- 

eMd 

Number  of 
ptenis 

1  

2 

3 

HooaierRldga 
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Pennsytvania 

Greek  (1965). 
Mount  Silveitieels 

(1966). 
Camaion  AmpM- 
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London Mt 
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Mount  Evans 
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Horaeahoe 
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Loveland  Moun- 
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unknown 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Lucy  A.  Jordan.  Botanist,  at  the  above 
Grand  Junction  address  (303/243-2778). 


small  and  rounded  hollow  fruits  that  are 
1.5  mm  (0.06  in)  wide,  and  4-8  mm 
(0.2-0.3  in)  long  (Johnston  et  al.  1981; 
Rollins  1950). 

This  taxon  is  closely  related  to 
Eutrema  edwardsii.  a  circumboreal 
(inhabiting  northern  regions  of  North 
America  and  Eurasia)  species  in  the 
Arctic  whose  range  also  extends  into  the 
moimtains  of  central  Asia  (Weber  and 
Shashan  1955).  Rollins  (1982) 
recognized  E.  penlandii  at  the  spedes 
level,  but  Weber  (1987)  treated  it  as  a 
subspecies  off.  edwardsii  {E.  edwardsii 
san.penlandii). 

The  Fish  and  Wildlife  Service 
(Service)  recognizes  E.  penlandii  as  a 
species.  If  it  is  later  recognized  as  a 
subspecies  of  E.  edwardsii.  its 
designation  as  a  threatened  species  will 
remain  valid  because  section  3(15)  of 
the  Endangered  Species  Act  (Act)  of 
1973.  as  aniended,  (16  U.S.C.  1531  et 
sea.)  permits  the  listing  of  subspecies. 

A  plant  of  Colorado  alpine  tundra.  E. 
penlandii  grows  in  a  harsh 
environment.  Alpine  winters  in 
Colorado  may  last  5  months  or  more, 
and  summer  temperatures  are  usually 
below  16°  C  (60°  F).  Growing  seasons 
may  onlv  last  from  0  to  70  days  per  year 
(Colorado  Native  Plant  Society  1989). 
Thus,  in  its  lutive  habitat,  the  plant 
grows  at  the  limits  of  most  plant 
adaptations  due  to  low  temperatures 
and  short  growing  seasons.  Freezing  and 
thawing  soil  (solifluction),  drying 
Mnnds,  and  windblown  snow  and  ice 
crystals  also  result  in  low  plant 
productivity  on  the  tundra  (Zwinger  and 
Williard  1972). 

E.  penlandii  is  habitat-specific, 
growing  only  in  oligotn^hic 
rheotrophic  alpine  marshes  (Weber  axul 
Shushan  1955).  It  grows  in  a 
macroclimate  of  long,  cold,  wet  winters 
and  cool,  windy  summers,  and  a 
microdimate  of  relatively  protected, 
wet,  springy  bogs  Qohnston  et  al.  1981). 
Major  components  of  its 
microenvironment  include  moss- 
covered  peat  fens,  perennial 
subirrigation.  and  high  elevation  (above 
3,703  m;  12,150  ft).  Peat  mats  on  which 
it  grows  form  on  small,  flat-to-gently 
sloping  benches  in  leeward  cirques  (i.e.. 
steep-walled  rounded  glacial  valleys). 
Water  required  for  the  development  and 
sustenance  of  these  peat  mats  comes 
from  snowfields  which  persist  through 
the  siunmer.  Conditions  for  maintaining 
these  persistent  snowfields  exist  along 
this  east-west  trending  portion  of  the 
Continental  Divide,  where  the  plant  is 
found  on  slopes  that  vary  from 
southerly  to  easterly  (Schwendinger  et 
al.  1991).  Most  portions  of  the 
Continental  Divide  do  not  support  the 
plant,  presumably  due  to  a  north-south 
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trend  which  exposes  slopes  to  blowing 
and  snow-melting  winds  (Weber  1965; 
Neumann  1988). 

Eutrema  penlandii  is  found  on  deep 
organic  soils  in  moist  areas  that  are 
usually  adjacent  to  clear,  running  water 
from  snowmelt.  Johnston  et  al.  (1981) 
noted  a  relationship  between  the 
emergence  of  E.  penlandii  and 
snowmelt,  i.e.,  that  plant  emergence  at 
a  site  depended  on  the  availability  and 
timing  of  sufficient  water  to 
continuously  moisten  the  mosses  in 
which  the  plants  were  rooted,  but  not  so 
much  water  as  to  flood  them. 
Presumably,  it  is  this  phenomenon  that, 
in  part,  affects  standing  crops  during  a 
particular  year.  Johnston  et  al.  (1981) 
also  stated  that  flowering  was 
apparently  subject  to  this  same  control. 

The  biogeography  and  pbylogenetic 
history  of  E.  penlandii  is  unusual 
(BoUins  1982).  As  the  only 
representative  of  its  genus  in  the  lower 
48  States,  it  is  an  extremely  disjunct 
species.  Its  range  is  separated  by  more 
than  1,600  km  (1.000  mi)  from  its 
nearest  relative,  E.  edwardsii,  an  Arctic 
drcumboreal  species.  All  other  species 
of  Eutrema  occur  in  Asia.  This 
biogeographic  pattern  (i.e.,  disjxinct 
species  in  central  Asia  and  the  interior 
of  western  North  America)  could  have 
been  caused  by  one  of  several  possible 
historic  conditions.  E.  penlandii 
populations  may  be  gladal  relicts  from 


the  Pleistocene  epoch  that  migrated 
south  of  the  Arctic  with  glaciation  and 
were  left  stranded  as  the  glaciers 
retreated.  Alternatively,  populations  of 
E.  penlandii  may  be  relicts  of  a  more 
widespread  Tertiary  flora  (Weber  1987). 
These  scenarios  are  supported  by  the 
existence  of  other  rare  alpine  taxa  with 
Arctic  affinities  that  also  occur  in  the 
Mosquito  Range,  either  as  separate 
species  (e.g..  Saussurea  weberi)  or 
disjunct  populations  of  species  (e.g., 
Armeria  scabra  ssp.  sibirica,  Braya 
Rubella,  and  Braya  humilis;  Weber 
1987). 

As  previously  indicated,  Penland 
discovered  the  first  stand  off.  penlandii 
in  1935.  He  recollected  it  in  1949 
(Rollins  1950).  This  population  was 
sampled  again  by  W.A.  Weber  and 
others  in  1951  and  1959.  Weber 
discovered  two  new  populations  in 
1967  (Johnston  et  al.  1981).  The  two 
new  populations  were  located  south  of 
Hoosier  Ridge,  one  at  Mosquito  Pass  and 
London  Mountain  Saddle,  and  the  other 
above  Hilltop  Mine  on  the  slopes  of 
Mount  Sherman  (Neumann  1988)  in  the 
Four  Mile  Creek  cirque  (between  Mount 
Sheridan  and  Mount  Sherman). 
Johnston  et  al.  (1981)  found  and 
mapped  all  three  populations  within  4 
km  (2.5  mi)  of  the  Continental  Divide. 

In  addition  to  the  three  populations 
above,  Johnston  et  al.  (1981)  reported 
nine  other  collections  (in  1977, 1978, 


and  1980).  which  included  five  new 
sightings  of  the  plant.  Neumann  (1988) 
revised  and  expanded  Johnston  et  al. 
(1981)  and  reported  sightings  in  eight 
extant  populations  (in  1985  and  1988). 
These  sightings  included  five  new 
populations  of  E.  penlandii. 

Studies  by  Schwendinger  et  al.  (1991) 
and  Kelso  et  al.  (1991)  further  clarified 
the  distribution  and  habitat  preferences 
of  E.  penlandii.  Schwendinger  et  al. 
(1991)  reported  six  additional 
populations  where  E.  penlandii 
previously  had  not  been  documented. 
They  also  reported  extensions  of  four  of 
the  eight  populations  described  by 
Neumann  (1968).  Schwendinger  et  al. 
(1991)  reported  seven  new  stands 
(subpopulations)  in  areas  where  the 
species  previously  had  been  known  to 
occur  and  16  more  at  new  sites. 

Johnston  (1991)  summarized  his 
earlier  findings  and  those  of  Neumann 
(1988)  and  Schwendinger  et  al.  (1991)  to 
report  the  total  number  off.  penlandii 
populations  as  14.  This  total  includes  29 
distinct  stands,  with  a  total  number  of 
individuals  estimated  at  about  16,400 
(Table  2).  All  of  these  discoveries  are 
within  the  original  40-km  (25-mi)  range 
of  the  species,  and  Service  biologists 
estimate  that  the  aree  actually  occupied 
by  E.  penlandii  plants  is  about  200 
hectares  (about  500  acres). 
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Table  2.— Size  and  Landownership  Status  of  Known  Eutrema  Penlandii  Popiaations  and  Subpopulations 
(JOHNSTON  1991;  Schwendinger  1991).  (NO.^Number;  USFS^U.S.  Forest  Service;  BLM=Bureau  of 
Land  Management;   PAT-Patented  Mining  Claims;   PPAT«Presumed   Patented  but  not  Surveyed) 
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Fedond  and  private  land  is 
intermingled  in  the  alpine  areas  where 
E.  penlandii  is  found,  and  exact 
boundaries  often  have  not  been 
determined  on  the  ground.  Most  of  the 
private  land  was  once  Federal  land  that 
was  convflfted  to  patented  mining 
claims  under  provisions  of  the  General 
Mining  Lew  of  1872. 

The  Known  elevational  zone  occupied 
by  E.  penlandii  has  been  extended  by 
Schwendingec  et  aL  (1991),  who 
reported  £.  penkuuhi  popxilatioas  at 
3,703  m  (12,150  ft)  in  elevation.  This 
lowwed  its  known  growth  zone  about 
100  m  (328  ft).  However,  all  E.  pesUandii 
plants  are  restricted  to  the  Mosquito 
Range  and  recent  reconnaissance  of 
potential  habitat  in  Summit.  Gunnison, 
Chaffee,  and  Clear  Creek  Counties  in 
Colorado,  and  in  the  Wind  River  Prrngp 
in  Wyoming  failed  to  find  E.  peatandii 
(Scfawendinger  et  aL  1991;  Walter 
Fertig,  Rocky  Mountain  Herbarium, 
pen.  comm..  1901).  Previous  searches 
by  other  botanists  also  failed  to  locate  £. 
penlandii  outside  of  the  Mosquito 
Range. 

Federal  action  involving  E.  penlandii 
began  in  1973  widi  section  12  of  the 
Act.  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  (rfants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report,  designated  as  House  Docimient 
No.  94-51,  was  presented  to  Congress 
on  January  9. 1975.  On  July  1, 1975,  the 
Service  pi^>lished  a  notice  (40  FR 
27847)  of  its  acceptance  of  this  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  of  the  Act.  now  section 
4(b)(3)(A).  and  of  its  intention  thereby  to 
review  the  status  of  those  plants.  E. 
penlandii  wm  included  for  review  as 
endangiared  in  the  July  1. 1975  petition. 

In  1976,  the  Service  proposed  E. 
penlandii  for  endangered  status,  along 
with  1,700  other  plant  species  (41  FR 
24535),  but  this  proposal  was 
withdrawn  in  1979  because  a  final  rule 
had  not  been  prepared  within  the  time 
limits  required  under  the  1978 
amendments  to  the  Act  On  December 
15, 1980  (45  FR  82485),  the  Service 
included  the  plant  as  a  category  2 
species  in  an  updated  notice  reviewing 
native  plants  under  consideration  for 
classification  as  threatened  or 
endangered.  Category  2  consists  of  taxa 
for  which  there  is  some  evidence  of 
vulnerability,  but  for  which  there  was 
not  enough  dalta  to  support  listing 
proposals  at  that  time. 

Section  4(b)(3)(Q  of  the  Act.  as 
amended  in  1982,  required  the  Secretary 
of  the  Interior  to  make  findings  on 
certain  petitions  within  1  year  of  their 
receipt  Section  2(bKl)  of  ttie  1982 
amendments  further  required  that  all 


petitioos  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  diat  date.  Because  the 
1975  Smithsonian  report  was  accepted 
as  a  petition,  all  the  taxa  cootainea  in 
the  notice,  inchiding  E.  penlandii,  wera 
treated  as  being  newly  petitioned  on 
October  13. 1982. 

On  November  28. 1983  (48  FR  53665). 
the  Sarvioa  changed  E.  penkuuiH  bam 
Gategory  2  to  CalBgory  3C  based  on 
recommendations  from  Johnston  et  aL 
(1981).  Category  3C  consists  of  taxa  that 
are  no  longer  being  considered  fior 
listing  becauaa  they  are  mora  abundant 
and/or  widespraad  than  previously 
thought.  In  a  notice  pubhshed  on 
January  24, 1964  (49  FR  2485),  the 
Service  announced  a  "not  warranted" 
finding  far  listing  B.  peidandii  due  to  its 
reclassification  to  Category  3C  This 
finding  terminated  ttie  need  for  1-year 
petition  findings  on  the  ^P«cies.  E. 
penlandii  remained  as  a  Catagory  3C 
species  in  the  Septesobar  27. 1965, 
Notice  of  Review  (50  FR  39552). 

In  a  1985-1986  reconnaissance 
survey,  O'Kane  (1988)  found  one  new, 
small  population  of  E.  penlandii 
consistina  of  200  plants  on  a  0.4-hectare 
(1-acre)  pkit  Bi  Pennsylvania  Creek. 
However,  he  searched  six  sites  that  ware 
previously  occupied  by  the  plant  uid 
was  able  to  locate  the  ^ant  on  only  two 
of  these  (O'Kane  1988).  He  observed 
ditching  associated  with  gold  mhiing 
operations  and  expressed  concern  tlut 
these  operations  could  disrupt  the 
hydrologic  regime  of  peat  fans  and 
threaten  the  plant  by  desiccating  its 
habitat. 

In  1988.  the  Service  funded  a  new 
status  survey  and  report  under  a  Section 
6  Cooperative  Agreement  wUh  the 
Colorado  Natural  Areas  Program.  Only 
four  new  populations  were  found 
during  the  1988  status  survey.  Each 
consisted  of  about  0.4-0.8  hectares  (1- 
2  acres)  and  all  wera  within  the 
previously  documented  range.  Total 
numbers  estimated  for  eight  populations 
of  the  Penland  alpine  fen  mustard  in 
1988  were  5.200  individuals  bom  25 
hectares  (62  acres;  Neumann  1988).  No 

Elants  were  found  in  two  previously 
nown  locations,  one  at  London 
Mountain  Saddle  below  Mosquito  Pass 
and  the  other  at  the  Dauntless  Mine  site 
below  Mount  Sherman.  Desiccating 
eOacts  of  ditching  from  off-road  vehicle 
ruts  and  mining  activities  were  observed 
at  several  of  the  populations.  For  these 
reasons,  Neumann  (1988)  recommended 
that  E.  penlandii  be  returned  to  the 
candidate  list.  On  February  21, 1990,  it 
was  added  to  the  1990  Notice  of  Review 
(55  FR  6205)  as  a  Category  1  candidate 
species,  s  species  for  whidi  the  Service 
has  substantial  information  to  support  a 


proposal  to  list  as  threatened  or 
endangered. 

Eutrema  penlandii  was  prapoaad  for 
listing  as  a  threatened  species  on 
October  15. 1990  (55  FR  41725).  AU 
interested  parties  wera  requested  to 
submit  fiKtual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule. 

During  the  public  comment  period 
associated  with  the  listing  proposal,  the 
Alma  London  Joint  Venture,  a  mining 
company  whidi  has  done  geological 
mapping  in  the  Mosquito  Range, 
disagreed  with  the  Service's  summary  of 
habitat  requirements  for  E.  penlandii, 
particularly  with  respect  to  reports  that 
it  required  calcareous  substrate  for 
growth.  The  Service  had  based  its 
determination  that  the  plant  needed 
calcareous  substrates  on  its  co- 
occurrence with  caldphiles  (plants  that 
require  calcareous  substrates),  and  it 
had  stratified  its  search  for  potential  £. 
peniondij  habitat  by  looking  for 
calcareous  substrates. 

The  mining  company,  based  on  their 
geologic  mapping,  stated  that  several 
sites  occupied  by  the  plant  did  not 
occur  in  areas  with  significant  amounts 
of  carbonate  rock  ftagments.  They 
suggested  that  new  plants  might  be 
found  if  searches  were  broadmed  to 
include  noncalcareous  substrates.  If  so, 
they  believed  that  a  broadened  seanm 
mi^t  show  the  species  to  be  too 
common  to  qualify  for  listing.  They 
requested  a  6-month  extension  before  a 
final  decision  was  made  on  the  Usting 
to  allow  them  to  look  for  E.  penlandii 
in  additional  areas.  The  company 
developed  a  1991  study  plan  to  search 
about  50  additional  areas  in  the 
Moequito  and  Sawatch  (the  next 
mountains  to  the  west)  ranges  where 
other  rare  alpine  plants  occur.  Alma 
London  Joint  Venture  also  believed  the 
proposed  rule  overstated  »dd  mine 
drainage  as  a  threat  to  the  plant. 

The  Service,  the  Coloraoo  Natural 
Areas  Program,  and  the  mining 
company  agreed  that  the  plant's 
substrate  preferences  should  be  further 
evaluated.  The  Service  then  decided 
that  substantial  disagreement  existed 
among  scientists  regarding 
interpretation  of  available  data  and  that 
a  6-month  extension  would  be 
approfmate  to  resolve  habitat  preferanoe 
and  distributional  questions.  The 
Service  also  worked  with  Colorado 
College  in  a  studyio: 

(1)  Determine  pH  (acidity)  of  £. 
penlandii  habitat  and 

(2)  Examine  exchangeable  calcium  in 
soils  where  £.  penlandii  grows. 

To  allow  time  to  resolve  various 
issues,  the  Service  published  a  notice  of 
a  6-month  extension  on  October  28. 
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1991  (56  FR  55487).  extending  the 
listing  deadline  to  April  15, 1992.  A  30- 
day  comment  period  was  granted  from 
October  28. 1991,  to  Noven^r  27, 1991. 

Alma  American  Mining  Corporation 
(Schwendinger  et  al.  1991)  and 
Colorado  College  (Kelso  et  al.  1991) 
prepared  and  submitted  reports  to  the 
Service  for  use  in  the  final  listing 
decision.  These  reports  were  of  interest 
to  others,  and  numerous  requests  were 
received  to  extend  the  comment  period 
to  allow  review  and  comment  on  them. 
The  Service  extended  the  comment 
period  imtil  February  7, 1992.  an 
additional  45  days.  Notice  of  reopening 
the  comment  period  was  published 
December  24, 1991  (56  FR  66614). 
Results  from  the  two  reports  are 
presented  and  discussed  in  this  rule. 

Summary  of  Conunents  and 
Recommendations 

Seven  coomients  were  received 
during  the  initial  comment  period.  Five 
of  these  were  in  support  of  tne  proposed 
listing.  These  comments  were  provided 
by  one  State  agency,  one  Federal 
agency,  and  three  professional  botanists 
(from  a  botanical  garden,  a  plant 
conservation  center,  and  a  imiversity. 
respectively).  The  other  two  comments 
were  received  from  a  mining  company 
and  opposed  listing.  One  comment  from 
the  company  requested  a  public  hearing, 
but  indicated  that  this  request  would  be 
withdrawn  if  further  studies  were 
agreed  to.  The  other  comment  from  the 
company  questioned  some  of  the 
information  used  to  determine  the  status 
of  the  spedes  and  suggested  that  further 
hsting  action  be  delayed  so  that 
additional  studies  could  be  conducted. 

Subsequent  to  the  initial  comment 
period,  several  letters  were  exchanged 
between  the  Service,  the  mining 
company,  and  a  private  conservation 
organization.  These  letters  discussed  the 
purpose  and  objectives  of  proposed 
studies,  and  consequences  that  this 
delay  in  the  listing  process  might  have 
on  the  species. 

Notice  of  the  availability  of  the  two 
1991  study  reports  and  a  solicitation  for 
comments  ware  sent  to  appropriate 
State  and  Federal  agencies,  scientific 
organizations,  and  other  interested 
parties.  Fifteen  written  and  three  oral 
comments  were  received  (one 
individual  responded  both  in  writing 
and  orally,  and  one  group  responded 
twice  in  writing).  Comments  were 
received  from  Federal  and  State 
agencies  (7),  local  government  (1), 
botanical  gardens  (1),  xmiversities  (3). 
and  private  firms  (6).  Fifteen  comments 
were  in  support  of  listing  B.  penlandii 
as  threatened,  one  was  neutral,  and  two 


comments  from  one  group  oppoead  the 
listing. 

Written  comments  and  oral 
statements  received  during  the  comment 
period  are  addressed  in  the  following 
summary.  Comments  of  a  similar  nature 
or  point  are  grouped  into  general  issues. 
These  issues  and  the  Service's  response 
to  each  are  discussed  below. 

Issue  1:  Is  Eutrema  penlandii  rare 
enough  to  warrant  listing  as  threatened? 

a.  Comments  claiming  Eutrema 
penlandii  is  not  rare 

The  sponsora  (Alma  Mining 
Company)  and  authors  (Schwendinger 
et  aL  1991)  of  a  1991  study  of  the 
distribution  and  habitat  preferences  of 
E.  penlandii  pointed  out  that  they  found 
its  habitat  specificity  was  broader  than 
originally  thought,  i.e.,  that  E.  penlandii 
does  not  appear  to  require  calcareous 
substrates  as  suggested  by  others.  They 
stated  that  more  potential  habitat  may 
exist  than  previously  estimated  and  that 
prior  searuies  had  been  inappropriately 
designed.  They  also  noted  that  brief  but 
intense  searches  by  trained  amateun 
during  the  1991  survey  succeeded  in 
expanding  population  sizes  and 
numben,  leading  them  to  conclude  that 
the  species  is  not  uncommon  in 
appropriate  habitats.  They  speculated 
that  similar  efforts  in  other  moimtain 
ranges  may  well  result  in  the  same 
success.  They  concluded  that  the 
species  is  not  as  rare  as  previously 
thought  and  not  sufficiently  rare  to 
qualify  as  a  threatened  species. 

b.  Comments  claiming  Eutrema 
penlandii  is  rare 

Regarding  the  1991  survey 
(Schwendiniger  et  al.  1991)  and 
comments  provided  by  its  proponents, 
several  botanists  noted  that  E.  penlandii 
is  diminutive,  difficult  to  identify  in  the 
field,  and  that  it  can  often  be  confused 
with  similar-looking  spedes  that  grow 
with  it.  They  expressed  concern  that 
voucher  specimens  were  collected  at 
only  two  locations  and  that  photographs 
were  taken  as  documentation  in  the 
study  in  lieu  of  taking  voucher 
spedmens,  particularly  because  most  of 
the  survey  woricere  were  amateun  and 
the  prindpal  investigaton  did  not  visit 
every  site. 

Several  commenten  disagreed  with 
the  estimates  given  by  Schwendinger  et 
al.  (1991).  One  biologist  commented  that 
the  number  off.  penlandii  at  one 
location  was  overestimated  by  1991 
survey  woricere,  and  he  estimated  the 
total  number  of  plants  to  be  about 
10,000  rather  than  the  16,400  reported 
by  Schyrendinger  et  al.  (1991).  Another 
group  of  biolodsts  found  significant 
discrepandes  oetween  numben  in 


populations  that  they  counted  in  the 
same  year  that  counts  were  made  by 
Schwendinger  et  al.  (1991).  They 
suggested  caution  when  using  estimated 
numben  and  that  numben  provided  by 
Schwendinger  et  al.  (1991)  be  taken  as 
possible  overestimations.  Another 
commenter  stated  that  the  delineation  of 
discrete  populations  was  arbitrary  and 
not  based  on  suffident  examination  of 
biogeographical  conditions  and 
ecological  parameten.  This  commenter 
stated  that  just  as  defensible  a  case 
could  be  made  for  5  populations,  or  2 
major  populations  using  existing  data 
rather  than  the  14  populations  described 
by  the  mining  company  and  its 
contractora. 

Some  reviewera  were  concerned  that 
the  procedure  used  to  estimate 
population  sizes  was  not  described  in 
the  study  report.  All  professional 
botanists  wrere  pleased  that  additional 
plants  were  found.  However,  they 
pointed  out  that  even  if  the  estimate  of 
16,400  individuals  were  accurate,  this 
should  not  be  construed  as  a  large 
population  or  suffident  for  long-term 
viability  of  this  spedes.  Furthermore, 
populations  were  generally  quite  small 
in  numben  (most  numberbig  less  than 
900  individuals)  and  small  areas  of 
habitat  were  occupied.  Thus,  they  were 
considered  vulnerable  to  extirpation 
frt)m  any  number  of  potential  natural  or 
human-caused  threats. 

Reviewen  stated  that  E.  penlandii 
requires  spedal  habitat  conditions, 
including  dear,  running  water  from 
melting,  pereistent  snowfields.  These 
habitat  conditions  are  restricted  in  the 
Mosquito  Range  (and  elsewhere),  and 
they  serve  to  limit  the  number  and  size 
of  the  plant  populations  and  their 
potential  distribution.  Furthermore, 
these  habitat  conditions  would  be 
virtually  impossible  to  artifidally 
produce  should  the  species  require 
propagation  to  bolster  the  declining 
populations.  Whether  or  not  the  plant  is 
limited  by  calcareous  substrates, 
reviewen  maintained  that  the  spedes  is 
highly  spedalized  and  restricted  to 
sensitive  and  vulnerable  habitats. 
Therefore,  it  was  fudged  important  to 

Srotect  E.  penlandii  populations  by 
sting  the  plant. 
Some  reviewen  considered  it 
significant  that,  even  though  additional 
plants  and  populations  were  discovered, 
1991  surveys  did  not  extend  the  range 
of  E.  penlandii.  Small  stands  of  the 

giant  wrere  foimd  scattered  in  sensitive 
abitats  in  high  elevations  of  the  east- 
west  trending  portion  of  the  Mosquito 
Range.  Reviewen  believed  that  tms 
relict  plant,  a  rare  and  disjunct  spedes. 
should  be  considered  an  important 
evolutionary  resource  and  that  its 
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distribution  pattern  mandates 
preserving  the  full  genetic  complement 
of  the  speides  (i.e..  all  the  populations). 
Those  supporting  listing  indicated  that 
loss  of  even  a  single  population  could 
compromise  the  ability  of  the  species  to 
adapt  to  changing  conditions  or  threats. 

Reviewers  repeated  that  several 
trained  botanists  had  searched  suitable 
habitats  in  many  mountain  ranges  over 
many  years  without  discovering 
additional  E.  penlandii  populations. 
Therefore,  despite  the  apparent  success 
of  the  1991  study  in  locating  additional 
plants  and  expanding  the  number  of 
populations  within  the  Mosquito  Range, 
it  is  unlikely  that  other  populations  will 
be  found  outside  this  range.  Searches  by 
botanists  were  not  limited  to  known 
calcareous  substrates,  and  thus  their 
surveys  were  not  biased. 

Service  Response 

The  Service  finds  that  £.  penlandii  is 
a  rare  species  occupying  small  areas  of 
specialized  habitat  within  a  limited 
range.  Despite  years  of  search,  its 
documented  distribution  remains 
restricted  to  the  Mosquito  Range. 
Computations  by  Service  biologists  and 
others  from  survey  maps  indicate  that 
most  subpopulations  identified  in  Table 
2  occur  in  tracts  of  a  few  hectares  (2.47 
acres)  or  less  in  size,  and  the  total  area 
of  all  documented,  occupied  habitat  is 
about  200  hectares  (500  acres). 

There  is  disagreement  regarding  the 
total  population  size  for  E.  penlandii. 
Three  field  botanists  have  estimated  the 
numbers  at  5,200, 10,000,  and  16.400. 
respectively.  The  most  recent  estimates 
are  10.000  and  16,400  plants,  and  the 
Service  believes  that  the  actual  number 
of  plants  is  likely  to  be  somewhere 
between  these  two  estimates.  The 
Service  points  out  that  no  statistically 
based  estimate  exists  for  the  number  of 
E.  penlandii  plants,  and  thus  the 
significance  or  absolute  statistical 
validity  of  either  "estimate"  remains 
open  to  question.  However,  even  though 
the  exact  number  is  not  known,  it  is 
apparent  from  the  estimates  that  the 
total  population  size  of  this  species  is 
relatively  small. 

The  Service  also  acknowledges  that 
the  number  of  £.  penlandii  populations 
or  subpopulations  is  open  to  Question. 
The  14  populations  that  have  been 
identified  may  not  warrant  population 
status  based  on  valid  principles  of 
biogeography  and  genetics.  It  has  been 
suggested  that  there  is  no  valid 
scientific  reason  why  the  nimiber  of 
populations  is  14,  and  ihe  number  may 
be  2  or  5.  The  close  proximity  of  some 
of  the  populations  and  many  of  the 
subpopulations  warrants  further 
investigation.  It  is  likely  that  the  extent 


of  many  of  the  stands  of  the  plant  is  a 
function  of  the  amount  of  annual 
precipitation,  and  thus  some  overlap 
may  be  expected  in  years  of  favorable 
hydrologic  conditions.  Thus,  the 
reUance  on  one  year  of  siirvey  work  to 
delineate  populations  and 
subpopulations  is  considered 
scientifically  inadequate. 

The  Service  has  mapped  and 
examined  the  locations  of  various 
stands  off.  penlandii  and  finds  that 
designation  of  subpopulations  and 
populations  is  somewhat  arbitrary.  Only 
a  few  feet  or  less  separate  some  of  the 
subpopulations  delineated  by 
Schwendinger  et  al.  (1991).  As  an 
example,  subpopulations  10  a,  c,  d.  e,  f, 
and  g  (Table  2)  all  occur  in  an  area  less 
than  about  16  hectares  (40  acres),  and  it 
is  arguable  whether  these  should  be 
construed  as  six  or  only  one 
subpopulation.  As  an  example  of 
questionable  population  designations,  it 
is  debatable  whether  populations  5  and 
10  characterized  by  Schwendinger  are  2 
populations  or  only  1  population.  The 
Service  believes  that  the  present  number 
of  populations  is  between  5  and  14,  and 
that  this  does  not  constitute  a  diverse 
and  common  species. 

Eutrema  penlandii  primarily  grows  in 
soils  that  overlay  the  Leadville 
limestone  formation.  Its  requirements 
for  or  relationship  with  these  calcareous 
substrates  are  unlaiown,  but  the  role  of 
substrate  has  been  debated  (Kelso,  et  al. 
1991;  Schwendinger  et  al.  1991).  The 
Service  finds  that  regardless  of  whether 
E.  penlandii  is  associated  with 
calcareous  substrates,  the  plant  is 
otherwise  highly  restrictea  in  its  habitat 
use.  Many  questions  about  the  life 
history  and  habitat  requirements  of  the 
plant  remain  unresolved,  but  its  habitats 
are  imcommon  and  the  amoimt  of 
available  habitat  is  highly  dependent 
upon  hydrology. 

Issue  2:  Are  Eutrema  penlandii 
populations  or  its  habitat  sufficiently 
threatened  to  warrant  designation  as  a 
threatened  species? 

a.  Ck>mments  Indicating  Minimal 
Threats  to  Populations  or  Habitat 

The  sponsors  and  authora  of  the 
Schwendinger  et  al.  report  (1991) 
reiterated  that  there  were  no  visible 
signs  of  ongoing  mining  activities  where 
E.  penlandii  was  found  and,  except  for 
one  instance,  off-road  vehicle  travel 
appeared  to  be  restricted  to  existing 
roads.  Also,  they  found  E.  penlandii  in 
areas  that  recently  had  been  disturbed 
(within  the  past  few  years),  indicating 
the  plant  had  some  tolerance  for  habitat 
disturbance.  They  concluded  that  the 
magnitude  of  threats  to  E.  penlandii 


populations  has  been  exaggerated 
(Schwendinger  et  al.  1991). 

b.  Comments  Indicating  Significant 
Threats  to  Populations  or  Habitat 

The  reviewers  supporting  listing  E. 
penlandii  emphasized  that  the  habitat 
required  by  the  species  is  created  by 
specific  hydrologic  conditions  that  can 
easily  be  altered.  Any  activity  that 
diverts  water  flow  or  changes  the 
quality  of  water  flowing  to  E.  penlandii 
habitats  could  place  an  entire 
population  at  risk.  Although  reviewers 
acknowledged  that  E.  penlandii  can  be 
foimd  where  there  is  some  habitat 
disturbance,  it  would  not  tolerate 
disturbance  that  is  frequent,  repeated,  or 
of  large  magnitude. 

Although  there  is  little  current  mining 
activity  in  areas  where  E.  penlandii  is 
established,  much  of  the  area  occupied 
by  the  plant  is  staked  for  mining  claims, 
and  reviewers  were  concerned  that 
mining  activity  could  become  a  serious 
problem  for  the  species  if  market 
conditions  change.  Even  though  E. 
penlandii  may  be  somewhat  tolerant  of 
acidic  soil  and  water  conditions,  this 
does  not  diminish  threats  due  to  actual 
destruction  of  populations  and  changes 
in  the  watershed  and  its  hydrology. 

Half  of  the  E.  penlandii  populations 
occur,  at  least  partially,  on  private  land 
(patented  mining  claims).  Reviewers 
suggested  that  Usting  would  increase  the 
incentives  to  create  cooperative 
protection  agreements  with  landowners. 

Reviewen  observed  that  recreation  is 
growing  in  popularity  in  alpine  areas 
along  the  Continental  Divide  and  that 
many  E.  penlandii  sites  are  accessible 
and  near  existing  or  proposed  trails. 
They  stated  that  listing  the  species  as 
threatened  would  encourage  Federal 
land  managers  to  more  adequately  take 
into  accoimt  the  requirements  of  the 
species  in  their  recreational  and  land- 
use  planning. 

Service  Response 

The  Service  finds  that  E.  penlandii 
and  its  restricted  habitat  are  under 
sufficient  threat  that  the  species  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  E. 
penlandii  populations  exist  in  alpine 
habitats  in  which  plant  growing  seasons 
may  vary  from  0  to  70  days  depending 
on  annual  climatic  changes.  Plant 
growth  is  already  reduced  in  some  yean 
by  naturally  extreme  conditions 
characteristic  of  the  alpine  timdra,  and 
human-induced  changes  can  easily  and 
quickly  affect  this  sensitive  ecosystem. 

Threats  fit>m  mining  activities  and 
recreation  can  destroy  populations  by 
modifying  habitat  through  surface 


40544      Faden^ 


/  Vol  58.  No.  143  /  Wednesday.  July  2S.  1983  /  Rules  aad  Regolations 


distuifaance  or  ckangBS  in  hydrology, 
such  that  the  habitat  do  loogar  mippoits 
the  species.  Tlie  Servios  notes  that  most 
of  the  pc^MiIations  and  sutqwptilations 
of  the  plant  are  very  small,  and  some  are 
only  a  few  square  neters  (yards)  in  size. 
These  small  plant  stands  are  highly 
vulnerable  io  human-induced  changes 
in  surface  topography,  especially  in 
upslope  areas.  Specific  threats  posed  by 
anthropogenic  impacts  are  discussed  in 
detail  later  in  this  document  under  the 
five  listing  fectors. 

Summary  of  Factors  AffacUag  the 
Species 

Section  4(aMl)<rfthe  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisians  of  the  Act  set  forth  the 
procedures  far  adding  spades  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangwed  or 
threatened  species  due  to  one  or  more 
of  the  five  fiKlors  described  in  section 
4(a)(1).  These  fiactws  and  thmr 
applicatian  to  Eatrema  pemhndii 
RoIUbs  (Penland  alimie  fen  muslwd)  are 
.asSoIlows: 

A.  Tht  present  or  thnotcned 
destruction,  modificatton,  or 
curtaUment  of  its  habitat  or  range.  The 
Service  finds  dut  E.  penlandH  is  a  rare 
species  occupying  a  small  area.  Despite 
years  of  search,  its  documented 
distribution  remains  limited  to  a 
restricted  range  in  specialized  and 
uncommon  habitat.  Most 
subpopuktions  occur  in  small  tracts 
and  the  total  area  of  all  documented, 
occupied  habitat  is  dxnit  200  hectares 
(500  acres).  Only  a  few  meters  (^irds)  or 
less  separate  some  of  the  E.  penlandii 
subpopulations,  and  some  populations 
do  not  appear  to  be  biogaoyaphicaUy 
distinct.  However,  regardless  of  the 
number  of  populations  and 
subpopulations.  the  Service  belieres 
that  the  areas  occupied  by  E.  peidandii 
are  too  small  to  provide  a  high  degree 
of  genetic  diversity  or  to  reduce  the 
threats  of  endangerment  to  the  species. 

Evidently,  because  of  its  high  degree 
of  habitat  specificity,  which  requires  the 
combination  of  several 
microenvironmental  factors  as  described 
earlier,  the  Penland  alpine  fen  mustard 
is  found  only  in  the  Mosquito  Range  in 
G/lorado,  where  this  combination  of 
conditions  occurs.  Suitable  haMtat  for 
the  plant  is  rare,  and  most  areas  in 
Colorado  and  elsewhere  that  have  a  high 
potential  as  habitat  have  been  surveyed 
by  botanists.  E.  penlandii  never  has 
been  collected  outside  the  Mosquito 
Rai»e  m  Colorado,  and  tt  appears 
unlikely  that  the  plant  exists  outside  of 
this  area. 


The  most  fragile  aspect  of  the  PenlaRd 
alpine  fen  mustard's  hriiHat  is  the 
continuous  supply  of  water  needed  to 
mainUBn  peat  fens  in  wiii<±  the  species 
grows.  E.  penlandii  grows  in  peat 
mounds  along  saturated  stream  m«gins 
and  small  hummocks  witiiin  streams, 
and  it  rarely  occurs  more  than  0.5  ra 
(0.55  yd)  away  from  flowing  mahwater. 
Popuiatians  f^£.  penlandii  are  small, 
and  some  an  foiud  on  areas  of  fess  than 
aboat  0.4  hectares  (1  acre).  Soma 
subpopulations  occupy  only  a  few 
square  aialars  (yuds).  Because  stands  of 
tbs  plant  are  so  small,  th^  are 
vulnerable  to  surfece  disturbances  that 
reroute  the  needed  water  supply.  This 
can  occur  from  ditching,  diking,  or  other 
watershed  perturbations  that  alter 
Burfica  water  flow  (e.g..  roads,  trails, 
ruts  of  vehicle  tradu,  footpaths,  or 
mining  constniction)  to  a  peat  fcn  in 
which  the  Penland  ^pbie  fan  mustard 
grows.  Desiccation  and  loss  of  a  peat  fen 
can  cause  a  loss  of  E.  penlandii  plants, 
and  reduction  in  the  amount  of  its 
hi^dy  s^edalised  habitat 

Old  nunes  occur  near  every  E. 
penlandii  pcmulation.  but  the  plant  is 
not  found  in  habitats  that  have  bam 
significantly  altered  by  °^'"^ng  Roc«ds 
show  thai  most  mining  claims  on  public 
land  are  active  (i.e..  claims  have  not 
been  allowed  to  lapse).  VlrtuaUy  all  of 
the  public  land  in  the  area,  iachiding  E. 
penlandii  habitat,  is  staked  for  mining 
claims  under  the  Mining  Act  of  1872. 
For  example,  there  are  2.500  mining 
claims  on  the  South  Park  Ranger  Distiid 
of  the  U.S.  Forest  Service  (Steve  Cunrey, 
Clint  Kyhl;  U.S.  Forest  Service,  pers. 
comm.,  1992). 

Mining  activity  indudes  such 
activities  as  prospecting,  annual 
assessment  work  to  validate  a  daim. 
and  actiial  mineral  extraction. 
Prospecting  and  assessment  work  are 
currently  occurring  in  and  near  areas 
occupied  by  E.  penlandii,  and  mineral 
extraction  may  resume  whenever  maiket 
and  other  conditions  are  favorable.  The 
Hoosier  Kdge  area,  the  tjrpe  locaticm 
and  largest  population  of  £.  penlandii. 
is  under  intense  scrutiny  for  mining.  If 
mining  occurs  there  as  planned, 
extirpation  of  that  population  appears 
imminent 

In  a  recent  appeal  to  the 
establishment  of  a  Hoosier  Ridge 
Researdi  Natural  Area  (HRRNA).  St. 
Mary  Minerals,  Incorporated,  stated: 

The  proposed  boundary  of  the  HRKN  A 
overlaps  seven  active  lodb  mining  claims 
*  *  *  stricad  between  1960  and  1987  *  •  • 
we  boM  bslh  §Bld  onoaiaUas  aad  bi|^  trace 
metal  oooosotrattens.  wMch  togelhi 
indlcBia  the  passible  Bceseaos  ef  a  mtnenl 
deposit  in  the  aea  when  the  tfuae 
watersheds  orifiBate  (the  HR8NA)*  •  • 


Sampling  and  analyses  of  rocks  along  tiie 
ridigs  wmdi  cpnstitutes  the  eastern  booadary 
of  IhepfOMsad  HRRNA*  *  *  reveal  aones 
of  eiainllasd  rock  with  elevated  gold 
values,  lome  of  which  are  of  ore-gnde 
(aooDomic  conoentratioiis). 

The  Hoosier  Ridge  area  is  cme  of  the 
largest  populations  of  E.  penlandii  and 
the  type  locality.  Active  prontecting  and 
establishment  of  new  claims  has 
continxtsd  in  this  area  through  1992. 
Threals  to  this  population  are  immiaeat 
at  tl^  locality  and  at  others  as  welL 
Thus,  the  Senrice  believes  that  minmg 
adivities,  induding  prospecting  and 
aaoual  assessments,  threaten  £. 
penlandii  popidations. 

Full-scale  mineral  extraction  is  not 
necessary  for  mining  to  constitute  a 
threat  to  E.  petdandii.  One  trip  t^  a 
drilling  rig  on  the  way  to  dnlLmg  a 
prosped  hole  could  alter  the  hydrology 
of  sensitive  areas  suffidently  to 
dedraate  a  subpopulation  or  even  a 
papulation  «^£.  penlandii.  In  addition. 
Servios  biologists  find  that  several  E. 
penlandii  su^mpulations  are  ia  such 
dose  proximity  that  more  than  one 
could  be  severely  impacted  and  periiaps 
lost  due  to  s  siagle  upslope  distuthance, 
such  as  a  rood,  trail,  or  mine  diat  would 
^ter  surfece  drainage  patterns. 
Extensive  aiining  activity  will  likely 
inaease  if  economic  coulitiais  become 
mcne  pn^tious.  In  that  case,  it  is  likely 
that  several  subpopulations  would  be 
iaapected  and  periiaps  extirpated. 

Half  of  the  £.  penAmdii  popuktions 
oocur  on  private  land  (patented  mining 
daims)  that  was  once  Federal  land. 
Al&ough  mineral  extraction  is  not 
cuiTsntly  occurring  on  these  daims.  it 
cotdd  resuaie  if  market  conditions 
become  fevorable.  If  public  opimon 
favors  nform  of  the  1872  mining  law. 
many  daimants  may  esqiedite  patenting 
mining  claims  and  thus  convert  evm 
more  Federal  land  and  E.  penlandii 
popuiatians  to  private  land.  Under 
current  law,  only  a  few  stipulations 
need  be  met  to  transfer  public  lands  to 
private  ownership  at  costs  as  low  as 
$2.50  to  $5  per  0.4  hectare  (1  acre).  £. 
penlandii  plants  on  private  land  are  not 
proteded  by  Federal  or  State  law.  nor 
will  they  be  after  the  species  is  listed  as 
threatened. 

Recreational  activities  are  increasing 
in  alpine  areas  of  the  Mosquito  Rmige. 
Although  many  forms  of  outdoor 
recreation,  such  as  hiking,  appear 
benign,  participation  l^  eoou^  people 
can  lead  to  braided  trail  formation,  soil 
compaction,  and  disruption  of  water 
flow  from  snowfields  and  in  weUands  as 
people  hike  around  or  tlm>ugh  them. 
Hiking  has  increased  in  tbs  Mosquito 
Range  and  up  to  4.000  pecmla  are  now 
hiking  during  die  short  wildflower 
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season  in  some  locations  near  E. 
penlandii  populations  (Sharon  Kyhl. 
U.S.  Forest  Service,  pers.  comm.,  1992). 
The  plant  occurs  on  gentle  terrain  below 
steep  slopes,  and  these  areas  attract 
hikers  because  they  appear  as  lush 
wildflower  gardens  that  are  adjacent  to 
water. 

Motorcycles,  4-wheel  drive  vehicles, 
and  other  off-road  vehicles  are  adversely 
impacting  alpine  areas  of  the  Mosquito 
Range.  Numerous  roads  assodated  with 
tracts  of  privately  owned  mining  claims 
provide  vehicuUu*  access  to  most  alpine 
areas.  The  Service  finds  that  8  of  the  14 
areas  occupied  by  E.  penlandii  have 
roads  or  off-road  vehicle  trails  that  lead 
to  them.  The  primary  author  of  this  rule 
observed  direct  impacts  to  E.  penlandii 
plants  at  Moaquito  Pass  due  to  off-road 
vehicle  use.  indicating  that  motorized 
vehicles  can.  and  in  many  instances  do. 
go  anywhere.  Surface  disturbances  by 
vehicles  can  crush  plants  and  directly 
impact  E.  penlandii  populations,  and 
rutting  and  other  disturbance  can 
degrade  and  destroy  the  alpine  wetlands 
in  which  the  plant  grows. 

B.  OveruUbxation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  No  overutilization  off. 
penlandii  has  been  documented. 
However,  the  existence  of  a  threatened 
plant  on  Federal  lands  could  be 
perceived  by  claim  holders  and  others 
as  a  potential  obstruction  that  could 
cause  curtailment  of  the  assessment 
work  needed  to  retain  a  mining  claim 
and  convert  Federal  land  to  private 
ownership.  Listing  the  plant  also  could 
place  further  environmental 
requirements  on  mining  extraction. 
Thus,  claim  holders  and  others  may 
destroy  plants. 

This  species  is  a  relict  plant  whose 
closest  relative  occurs  in  the  Arctic. 
Listing  the  species  could  increase  its 
value  to  plant  collectors  and  lead  to 
more  taking.  To  help  minimize  these 
threats,  the  Service  has  not  proposed 
critical  habitat  as  this  action  requires 
delineation  of  the  species'  specific 
habitats  (see  "Critical  Habitat"  section 
of  this  rule). 

C.  Disease  orpredation.  No  serious 
threats  are  known.  There  is  evidence 
that  pika  and  microtine  rodents  feed  on 
the  plants,  but  these  interactions  are 
considered  part  of  the  natural  history  of 
E.  penlandii  (Neumann  1991).  The 
significance  of  such  herbivory  is 
unknown;  however,  pikas  may  assist  in 
seed  dispersal  by  moving  them  to 
storaee  areas  (Neumann  1991). 

D.  the  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal  or 
State  laws  protect  E.  penlandii.  A 
Research  Natural  Area  was  proposed  for 
the  Hoosier  Ridge  population  on  U.S. 


Forest  Service  land.  However,  several 
mining  companies  appealed  this 
proposal  because  of  their  intent  to 
conduct  fiitiue  mining  operations  in  the 
area.  The  U.S.  Forest  Service  then 
withdrew  its  proposal.  Since  that  time, 
these  mining  companies  have  filed 
claims  and  are  prospecting  for  minerals 
over  the  entire  proposed  area. 

The  research  area  proposal  for 
Hoosier  Ridge  was  developed  over  a  10- 
year  period  by  several  cooperating 
agencies,  including  the  U.S.  Forest 
Service  and  the  Colorado  Natural  Areas 
Program.  The  proposed  Hoosier  Ridge 
area  represented  one  of  the  most 
floristically  complete  and  pristine 
alpine  areas  remaining  in  tne  Nation. 
Abandonment  of  this  proposed  research 
area  concept  in  response  to  the  appeal 
by  mining  companies  leaves  the  type 
locality,  one  of  the  largest  populations 
off.  penlandii.  without  protection  and 
under  imminent  threat.  Because  Region 
2  of  the  Forest  Service  does  not  include 
the  plant  as  a  sensitive  species.  E. 
penlandii  habitat  does  not  have  any 
regulatory,  planning,  or  policy 
protection.  . 

The  Bureau  of  Land  Management 
treats  E.  penlandii  as  a  sensitive  species 
for  management  planning  purposes. 
However,  the  species  and  its  habitat  are 
not  necessarily  given  priority  in 
multiple-use  considerations.  The  area 
around  Mosquito  Pass  has  been   . 
nominated  as  an  Area  of  Critical ' 
Environmental  Concern  (ACEC). 
Designation  as  an  ACEC  flags  an  aree 
and  the  values  for  which  the  ACEC  was 
established  so  that  managers  can  take 
those  values  into  consideration  when 
developing  resource  management  plans. 
However,  a  manager  has  the  prerogative 
of  disregarding  or  not  giving  high 
priority  to  those  values  if  other  values 
appear  to  have  more  importance.  It  is 
questionable  whether  the  nominated 
area  will  become  an  ACEC  Even  if  it 
does,  designation  off.  penlandii  habitat 
as  an  ACEC  will  not  necessarily  confer 
the  level  of  protection  the  Service 
deems  necessary,  because  not  all  E. 
penlandii  populations  are  included  in 
the  nominated  area.  The  Act  would 
provide  additional  protection  and 
encourage  active  management  through 
the  Available  Conservation  Measures 
discussed  below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  E. 
penlandii  has  a  pattern  of  rarity  (i.e..  a 
few  small  populations  on  small  areas  of 
specialized  habitat)  that  makes  it 
particularly  vulnerable  to  the  threats 
described  above,  as  well  as  to  localized 
environmental  catastrophes  such  as 
fungal  blight,  drought,  or  insect 
infestations.  Alpine  tundra  is  a  harsh 


environment  for  plant  growth.  If 
climatic  changes  (local  or  glc^l)  reduce 
the  amount  ofpersistent  snowfields.  E. 
penlandii  habitat  might  be  further 
reduced,  and  the  plant  may  become 
more  rare  than  it  is  at  present.  In 
addition,  the  Serviee  nnds  that  several 
of  the  subpopulations  and  populations 
are  located  in  such  a  small  area  that 
they  are  vulnerable  to  perhaps  a  single 
upslope  surface  disturbance. 

The  Service  has. carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  to  this 
species  in  determining  to  make  this 
final  rule.  Based  on  this  evaluation,  and 
cognizant  of  the  debate  about  the 
imminence  and  magnitude  of  threats  to 
E.  penlandii  papulations  and  habitat 
posed  by  activities  in  alpine  areas;  the 
Service  oelieves  Eutrema  penlandii 
warrants  listing  as  threatened. 

Eutrema  penlandii  is  a  restricted 
endemic  spedes,  a  relict  of  past 
gladation  whose  fragile  wetland  habitat 
is  being  threatened  by  anthropogenic 
development.  Threats  include  mining 
and  recreational  activities.  Mining  is 
presently  at  a  low  level,  but  the  area 
supporting  the  plant  is  being 
extensively  prospected,  converted  to 
mining  claims,  and  patented  to  private 
mining  lands.  Miners  are  continuing 
assessment  work  on  public  lands,  and 
they  are  not  allowing  their  mining 
claims  to  lapse.  Mining  companies  have 
indicated  that  economically  viable 
deposits  of  various  minerals  occur  and 
that  these  can  be  mined.  As  mining 
becomes  more  profitable,  more  public 
land  will  be  patented  and  transferrad  to 
private  ownership.  Because  E.  penlandii 
populations  are  predominantly 
assodated  with  areas  under 
consideration  for  mining,  it  appears 
only  a  matter  of  time  before  extensive 
areas  of  its  habitat  are  altered. 

Recreational  activities  that  are 

Kotentially  disruptive  to  alpine  wetland 
ydrology.  such  as  backpacking,  hiking, 
mountain  biking,  trail  riding  with  horse 
and  burro,  and  off-road  vehicle  use  are 
gaining  in  popularity  and  increasing  in 
the  alpine  areas  where  E.  penlandii 
occurs.  Roads  now  provide  access  to 
most  E.  penlandii  populations.  Many  of 
these  populations  are  very  small  and 
vulnerable  to  changes  in  local 
topography  that  would  affect  their  water 
supply. 

At  present  levels,  these  identified 
threats  to  E.  penlandii  and  its  habitat  are 
not  likely  to  result  in  the  species' 
extinction  in  the  foreseeable  future. 
However,  threats  are  acting  on  E. 

eenlandifs  small  populations  and 
mited  range,  and  this  spedes  is  likely 
to  become  endangered  within  the 
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foreseetUe  future  in  ell  or  a  si^iifioutt 
portkn  of  its  nnge.  Thus,  E.  pemkmdii 
is  a  thiaatened  species  as  defined  by  the 
Act.  For  reasons  given  below,  it  is  not 
considered  prudent  to  designate  critical 
habitat  j . 

Critica]  Habitat 

Section  4(aK3)  of  the  Act.  as 
anended.  requires  that,  to  the  maximuni 
extent  prudent  and  detenninaUe,  the 
Secretary  designate  aritical  h^tat  at  the 
time  the  species  is  detMnuned  to  be 
endansered  or  threatened.  The  Service 
finds  that  designation  of  chticai  habitat 
is  not  presently  prudent  for  £.  penlandii 
because  possible  adverse  consequences 
from  vandalism  would  likely  outwai^ 
the  minimal  benefits  accruiag  from 
critical  habitst  designation. 

As  noted  undw  lector  B.  £.  peahndii 
is  vulnerable  to  taking.  Publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Bagisler  would 
make  this  plant  more  vidnerriile  to 
incidents  of  vandalism  and  couki 
contribute  to  the  decline  of  ttw  species. 
This  has  been  documented  with  other 
listed  species  (e.g..  Hudsonia  montana; 
N.  Murdock,  VS,  Fish  and  WUdliSs 
Service,  pars,  comm.,  1991).  Lacking 
mobility,  plants  are  more  vulnerdile  to 
vandalism  than  animals.  A  listing  of  E. 
penlandij  as  threatened  would  also 
pubUdze  the  rarity  of  this  pluxt  and 
encourage  takmg  by  researchers  or 
coUectors  of  rare  pknts.  E.  penkmdii  is 
a  relict  plant,  and  it  is  the  only 
representative  of  its  ^nus  in  the  lower 
48  States.  Its  rarity  and  biogeographic 
status  would  likely  stimulate  greater 
interest  for  collectors  than  most  other 
species.  Theft  of  an  entire  small 
population  of  another  listed  plant, 
Asclepias  meadii  (Mead's  milkweed),  in 
Illinois  exemplifies  the  problem  (U.S. 
Fish  and  WildUfe  Service  1991). 

Few  additional  benefits  would  be 
provided  to  the  species  by  designating 
critical  habitat  that  would  not  abeedy 
be  provided  by  listing  the  specias  as 
threatened.  Any  Fedoal  action  (e.g., 
approving  a  new  road,  etc.)  that  would 
impact  the  plant's  habitat  would  also 
affect  rooted  plants;  therefore,  this 
impact  would  be  addressed  through 
Section  7  consultation.  In  addition. 
Section  9(aK2)(B)  of  the  Act  makes  it 
unlawful  toTeraove  and  reduce  to 
possession  any  threetened  species  of 
plant  bom  areas  under  Federal 
jurisdiction.  The  Forest  Service  and  the 
Btneau  of  Land  Management  are  aware 
of  the  occurrence  of  E.  paUandii  on 
their  lands  and  of  their  obligstimis 
under  the  Act 

Tna  adverse  modificstion  standard  for 
crftfcal  lubitat  under  Section  7(a)(Z)  of 
the  Act  does  not  apply  to  private  land 


if  there  is  no  FadaraJ  involvement 
Thus,  if  Fedarel  Agencies  have  no 
jurisdiction  over  activities  on  private 
land.  den^MtioD  of  critical  habitat  on 
private  land  does  not  afford  additional 
protection  to  listed  qiedes. 

For  the  reasons  discussed  tbove,  it 
would  not  be  prudent  to  designate 
critical  habitat  for  E.  penlandii. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  ibr 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recuwnition 
through  listing  encourages  andresults 
in  conservation  actions  by  Federal, 
Stale,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  laiui 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  spedes.  The 
protection  required  of  Federal  Agencies 
and  the  pndiibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Fedoal  Agencies  to  evaluate 
their  actions  with  respect  to  proposed  or 
listed  species  and  with  respect  to 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(aU4)  requires  Federal 
Agendas  to  confer  informally  with  the 
Service  on  any  action  likely  to 
jeopwdize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 

Broposed  critical  habitat  If  a  spedes  is 
sted  subsequently,  section  7(a)(2) 
requires  Federal  Agendes  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  Ksted  spedes  or  its  critical 
hri)itat,  the  responsible  Federal  Agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  largest  populations  of  Eutrema 
penlandii  occur  on  Federal  land 
administered  by  the  Forest  Service  and 
Bineau  of  Land  Management.  Their 
involvement  could  include  section  7 
consultation  on  mining  activities  and 
land  exchanges.  A  recreational  plan  Is 
needed  to  manage  off-road  vehide  and 
other  recreational  use.  On  bodi  Federal 
and  private  land,  the  Service  expects 
that  listing  would  elevate  the  awareness 
of  this  plant's  status  and  foster  effbits 
for  its  caoaervation. 


The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
IHtdiibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  taking  and 
trade  prohibitions  of  section  9(aK2)  of 
the  Act,  implemented  by  50  CFR  17.71, 
apply.  These  prohibitions,  in  part,  itaka 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  this  United  States  to 
import  or  export,  transport  in  interrtate 
or  foreign  commerce  in  the  course  of  a 
commRdal  activity,  sell  or  offer  for  sale 
listed  spedes  in  interstate  or  foreign 
oommax:e,  or  to  remove  and  reduce  it 
to  possession  from  areas  under  Federal 
}arisdicti(m.  Seeds  from  cultivated 
spedmens  are  exempt  frnm  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  198B  amendments  (Pub.  L 
100-476)  to  the  Ad  prohibit  the 
malidous  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting 
up,  digging  up,  or  damaging  or 
destiuying  of  endangered  plants  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
allows  for  the  provision  of  sudi 
protection  to  tnreatened  spedes  through 
regulations.  This  protection  may  apply 
to  Penland  alpine  fen  mustard  once 
revised  regulations  are  promulgated. 
Certain  exceptions  to  the  prohibitions 
apply  to  agents  of  the  Service  and  State 
conservation  agendas. 

The  Act  and  50  CFR  17.72  also 
provide  for  die  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  drcumstances.  With  regard  to  E. 
penlandii.  it  is  anUdpated  that  faw,  if 
any,  trade  permits  would  ever  be  sought 
or  issued  because  this  species  is  not  in 
cultivation  or  common  in  the  wild. 
Requests  far  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  room  432, 4401  North  Fairfax 
Drive.  Arlington,  Virginia  22203  (703/ 
358-2104). 

NatioBal  EsHrawMntal  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
imder  the  audiority  of  the  National 
Enviromnentd  Policy  Ad  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Spedes  Act  of 
1973,  as  amended.  A  notice  oudining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Regiater  on  Odober  25. 1983 
(46  PR  49244). 
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Endangered  and  threatened  species. 
Exports,  bnpoits,  Reporting  anil 
recordkeeping  requirements. 
Transportation. 

Regulatioa  ProoHilgatioB 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 

PART  17-4AMEN0ED) 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Aathwily:  16  U.S.C  1361-1407;  16  VSXl 
1531-1544: 16  U.S.C  4201-«245:  Pub.  L  90- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  bv  adding  the 
followring  in  alphabetical  order  under 
the  femily  Brassiceoone  to  the  List  of 
Endangered  and  Threatened  PlantK 

117.12 
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[PR  Doc  93-17933  Filed  7-27-03;  8:45  am] 


ACTION:  Finel  rule. 


SOCFRPartIT 

RIN 1011 


WildHfo 
and  Plante;  DoHiwiliMiMon  of 
EndMigMWl  StiUM  lor  Um  PlMl 
AttragahM  apptogaM  (Applagate'a 
Mlik-valeti) 

MBHCr.  Fidi  and  Wildlife  Service. 
Interior. 


SUMMARY:  The  U.S.  Fish  and  WUdUfe 
Service  (Service)  determines  the  plant 
Astragalus  applegatei  (Applegate's 
milk-vetch)  to  be  an  endangered  species 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  species  has  two 
extant  populations  in  KlamaA  Cotmty, 
Oregon.  The  largest  population  is  found 
on  6  acres  of  private  land  estimated  to 
contain  up  to  30,000  individuals.  The 
Nature  Conservancy  has  leased  this  land 
on  a  year-by-year  basis  for  Astragalus 
applegatei  management  However,  it  is 
zoned  for  commercial  development  The 
second  site,  on  State  of  Oregon  land. 


supports  approximately  30  to  80  plants 
in  three  patches  scatteitxl  over  1  acre  Q. 
Kagan.  Oregon  Heritage  Program,  pars, 
comm.,  1992).  Stwival  of  this  species  is 
threatened  primarily  by  the  loss  of 
habitat  from  past  and  potential 
development  and  road  construction. 
The  increased  number  of  plants 
observed  in  recent  surveys  is  believed  to 
be  a  result  of  studies  more  quantitative 
in  nature,  not  an  expansion  or 
improvement  of  the  species  habitat 
Wildlife  grazing  has  been  determined  to 
be  another  serious  threat  to  the  two 
remaining  populations.  This  plant's 
palatability  to  catUe  is  an  additional 
fector  contributing  to  its  currant  status. 
This  rule  implements  the  protection  and 
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UMI 


racovery  provisions  provided  by  the  Act 

for  this  plant. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

August  27, 1993. 

AOONESSCS:  The  complete  file  for  this 

rule  is  available  for  public  inspection, 

by  appointment,  during  normal  business 

hours  at  the  Boise  Field  Office,  4696 

Overland  Road,  room  576.  Boise.  Idaho 

83705. 

RM  RWTHER  MFOfWATION  CONTACT: 

Robert  Parenti  at  the  above  address 

(telephone  number  20a-334-1931). 

SUPPLEMENTARY  MFOMIATION: 

Background 

Astragalus  applegatei  was  first 
discovered  near  Klamath  Falls,  Oregon, 
in  1927  by  Morton  Peck.  Peck 
subsequently  collected  the  species  2 
miles  (3.2  kilometers)  east  of  Keno, 
Oregon,  in  1931  and  then  described  it 
(Feu  1936).  It  was  thought  to  be  extinct 
until  its  rediscovery  in  1983  by  James 
Kagan  of  the  Oregon  Natural  Heritage 
Pr^ram  (Kagan  1983).  This  perennial 
herbaceous  plant  of  the  pea  family 
(Fabaceae)  grows  to  approximately  1 
foot  (0.3  meters)  in  height  and 
reproduces  only  by  seed.  The  Melissa 
blue  butterfly  (Lycaedies  argycogromon) 
is  a  specific  known  pollinator,  llie 
anthers  and  stigma  ripen 
simultaneously,  enabling  self- 
pollination.  Plants  produce  light  purple, 
pea-like  flowers,  and  0.3-0.5  inch  (8-13 
millimeter)  seed  pods  during  June  and 
July.  Astragalus  applegatei  can  be 
distinguished  from  other  species  of 
Astragalus  in  the  area  by  its  slightly 
ciu^red  stems,  the  number  and  location 
of  flowers,  and  apparent  inability  to 
colonize  dry,  disturbed  areas. 

Astragalus  applegatei  grows  in  flat, 
open,  seasonally  moist  remnants  of 
floodplain  alkaline  grassland  of  the 
Klamath  Basin.  The  species  is  a  member 
of  the  Poa  nevadensis-Puccinellia 
lenunonii  grassland  community 
(Yamamoto  1985).  This  commimity  is 
diaracterized  as  a  bunchgrass  flat,  with 
about  10  to  20  percent  exposed  ground. 
The  substrate  is  poorly  drained,  fine  silt 
loam  with  an  underlying  hardpan  at 
depths  of  20  to  40  inches  (51  to  102 
cmtimeters).  Periodic  flooding  was 
probably  a  natural  faatuie  of  this  habitat 
type.  The  adjacent  community  is 
alkaline  open  shrubland  dominated  by 
Sarcobatus  vermiculatus  and  Distichlia 
strida.  Sarcobatus  vermiculatus 
occasionally  oocuis  in  the  grassland 
community. 

Astragalus  applegatei  historically 
occurred  at  three  sites  near  Klamath 
Falls,  Oregon.  Extensive  agricultiire  use 
has  apparently  extirpated  one  site  near 
Keno,  Oregon.  The  last  biown 


observation/collection  at  this  site  was  in 
1931.  Further  survey  efforts  near  the 
Keno,  Oregon,  site  have  failed  to  locate 
the  plant(s)  (Yamamoto  1985;  James 
Kagan,  Oregon  Natural  Heritage 
Pr^ram,  pers.  comm.,  1992). 

Astragalus  applegatei  remains  at  two 
sites.  The  largest  population,  limited  to 
6  acres  estimated  to  support  up  to 
30,000  individuals  (D.  Salzer,  Oregon 
Qiapter  of  The  Nature  Conservancy,  in 
litt..  1901).  is  1  mile  south  of  doMmtown 
Klamath  Falls.  The  initial  1,000  plant 
estimate  for  this  site  was  a  very  rough 
estimate  made  without  quantitative 
sampling.  Field  surveys  conducted  from 
1988  through  1991.  and  extrapolations 
from  those  data,  projected  the 
population  estimate  to  be  up  to  30,000 
plants  (Salzer.  in  litt..  1991).  The 
increased  number  of  plants  observed  in 
recent  surveys  is  believed  to  be  a  result 
of  the  more  intensive  studies,  not  an 
expansion  or  improvement  of  the 
species'  habitat  (Kagan.  pers.  comm.. 
1993). 

The  threats  to  this  population  include 
urban  development  and  road 
construction.  Portions  of  the  population 
and  remaining  habitat  for  Astragalus 
applegatei  have  already  been  destroyed 
by  the  construction  of  a  major  four- lane 
avenue  bisecting  this  population 
(Kagan,  pers.  comm.,  1992).  An 
additional  road  may  soon  be  imder 
construction  through  the  remaining 
plant  habitat.  Remaining  plants  within 
this  population  occur  on  adjacent  land 
that  is  zoned  for  light  industrial,  general 
commercial,  or  heavy  industrial  use. 
This  area  is  posted  with  signs 
advertising  future  commercial 
development  (Yamamoto  1985;  Kagan. 
pen.  comm..  1992).  Extensive  urban 
development  has  occurred  in  this  area 
for  many  yean  and  is  continuing.  If 
current  land  use  patterns  continue,  this 
area  will  be  further  developed, 
eliminating  this  plant  species  (Kagan, 
pen.  comm..  1992). 

The  third  site,  occurring  on  less  than 
1  acre,  is  located  on  the  State's  Klamath 
Management  Area,  approximately  6 
miles  &x>m  the  above  population.  This 
site  supports  an  estimated  30  to  80 
plants.  The  plants  appear  to  be  older 
with  no  evidence  of  reproduction.  Low 
population  numbera.  loss  of  habitat, 
wildlife  grazing  (rabbit^,  and 
management  controls  altering  natural 
regimes  (periodic  wildfire  and  flooding) 
pose  serious  threats  to  this  population 
(Kagan,  pen.  comm..  1092). 

Astragalus  applegatei  is  affected  by 
the  lack  of  seasonal  flooding.  Seasonal 
flooding  may  provide  openings  for  the 
establid^ent  of  Astragalus  aaplegatei 
and  limit  the  dominance  of  otner 
species  (Yamamoto  1985). 


Previoua  Federal  Action 

Federal  action  on  this  species  began 
because  of  section  12  of  the  Act.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51.  was  presented  to 
Congress  on  January  9. 1975.  In  that 
document.  Astragalus  applegatei  was 
considered  to  be  threatened.  The 
Service  published  a  notice  on  July  1. 

1975,  in  the  Federal  Register  (40  FR 
27823)  accepting  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act  and 
gave  notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  the  Service 
published  a  proposed  rule  on  June  16, 

1976.  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  statiis 
punuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species.  The  list  of  1,700  plant  taxa  was 
assembled  based  on  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 
1975,  Federal  Register  publication.  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  yean  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  yean 
old.  The  Service  published  a  notice  on 
December  10, 1979,  in  the  Federal 
Register  (44  FR  70796)  of  the 
withdrawal  of  that  portion  of  the  June 
16, 1976,  proposal  that  had  not  been 
made  final,  along  with  four  other 
proposals  that  had  expired. 

Ine  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480),  September  27, 
1985  (50  FR  39525).  and  February  21, 
1990  (55  FR  6183).  In  all  three  cases. 
Astragalus  applegatei  wras  treated  as  a 
category  1  candidate.  Taxa  in  category  1 
are  uiose  for  which  the  Service  has  on 
file  substantial  information  on 
biological  vubierebility  and  threats  to 
support  preparation  of  listing  proposals. 

Section  4(bM3)(B)  of  the  Act,  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  pending  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  all  petitions  pending  on 
October  13. 1982,  to  be  treated  as  being 
newly  submitted  on  that  date.  That  was 
the  case  for  Astragalus  applegatei 
because  of  the  acceptance  of  the  197S 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  according  to 
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secUoo  40>M3XB)(iii}  of  the  Act 
Notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Sudi  a  finding  tequires  the 
petition  to  be  lecycM,  {misuaiit  to 
section  4(bN3KCNi)  of  the  Act  In 
October  of  1984. 198S.  1988. 1987, 1988. 
1989.  and  1990.  the  Sarvioa  found  that 
tiM  petitioB  to  httAslngahuapplegatei 
was  wazramed  bat  psododod  by  listing 
actions  of  highar  priority. 

The  Sanrioe  puoliahoa  a  proposal  on 
November  M,  1991,  to  list  i%strqga/its 
applegatm  aa  an  aadaafsrad  species  (56 
FR  59917).  This  pfoponl  was  based,  in 
large  pert,  on  odaitiooal  suirey 
informatioD  and  ocoufranoa  data,  and 
information  on  ponding  projects  that 
would  adveraely  a&ct  the  plant.  The 
Service  now  delui ■lines  AatragiduB 
applegatei  to  be  an  andangerod  species 
with  the  publication  of  this  rule. 

Sunnnaiy  of  GomBents  and 
Reconunendations 

In  the  November  26, 1991.  proposed 
rule  (58  FR  59917)  and  astociatad 
notifications,  all  interasled  peitiee  were 
requested  to  suboait  factual  reports  or 
information  that  might  contribute  to  the 
develoomant  of  a  final  listing  decision. 
The  public  comment  period  ended  on 
February  3. 1992.  Appropriate  State 
agencies,  county  and  city  governments. 
Federal  agandaa,  irienttfic 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  The  Service  received  two 
comments  during  the  conunent  period. 
One  comment  expraasad  support  for  the 
listing  propoaal.  while  the  other 
comment  opposed  listing.  The  comment 
opposing  the  listii^  prafNoeal  and  the 
Service's  response  is  sommarized  as 
follows: 

Issue:  The  conuneotar  said  the 
government  has  not  diown  auffident 
effort,  study,  or  bets  to  auhstantiate  this 
listina.  The  conunentar  also  said  that 
populations  of  vetch  exist  throughout 
the  county.  State,  and  entire  noii^wesL 
Furthermore,  initial  taxonomical  «vork 
and  subsequent  verification  tvere  not 
extensive  enough  to  imply  that  this 
subspecies  is  thraateneoL 

Savice  Response:  This  plant  was  first 
discovered  near  Klamath  Falls,  Oregon, 
in  1927.  and  collected  aflsin  in  1931 
near  Keno.  Oeeon.  The  Keno.  Oregon, 
area  was  carefully  seardied  in  1962. 
1983, 1984. 1965.  and  more  recently  in 
1990, 1991,  and  1992.  Exhaustive 
survey  efforts  for  many  years  have  failed 
to  locate  plants  at  this  site. 

The  largest  Klamatili  Falls  population, 
containing  up  to  an  estimated  30,000 
plants  on  6  acres,  is  1  mile  south  of 
downtown  Klamath  Falls.  Threats 
include  expanding  mban  development 


and  road  oooetructton.  Pari  of  this 
population  and  moat  of  its  habitat  have 
alreedy  been  destroyed  by  a  four-lana 
avenue  bisecting  the  populatian  (Kagan, 
pars,  comm.,  1992).  Another  part  of  the 
population  ia  situated  on  land  posted 
with  signs  advertising  future 
development 

Moat  Astragalus  spades  are  plants 
adapted  to  Rowing  in  moisture 
deficient  environments.  However. 
Astragalus  applegatei  is  a  plant  growing 
in  a  moderately  moist  environment 
(Bameby  1964).  Extensive  field  surveys 
cond\icted  in  potential  habitat  of 
Astragalus  apphgatei  have  fsited  to 
yield  additionsl  locations. 

No  alternative  taxonomic  treatments 
are  known.  The  last  major 
comprehensive  treatment  for  the  genus 
Astragalus  was  made  by  Barnaby  (1964). 
No  taxontunic  changes  were  made  on 
this  species.  There  is  no  evidence  that 
Astragalus  appiegatei  was  ever 
classified  as  a  subspecies. 

Summery  of  Fedora  Afhcting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Astragalus  appiegatei  should  be 
classified  as  an  endangered  spedes. 
Procedures  found  at  section  4  of  the 
Endangered  Spedes  Act  (16  U.S.C 
1533)  and  regulations  (SO  CFR  part  424) 
promulgated  to  implement  the  listii^ 
provisions  of  the  Act  were  followed.  A 
spedes  may  be  determined  to  be  an 
endangered  or  threatened  spedes  due  to 
one  or  more  of  the  five  Esctors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Astragalus 
appiegatei  Peck  (Applegate's  milk- 
vetch)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailmer^  of  its  habitat  or  range. 
Astragalus  appiegatei  has  historically 
been  reported  from  three  sites  in 
Klamath  County.  Oregon.  Extensive 
agricultural  use  has  extirpated  one  of 
these  populations  located  2  miles  east  of 
Keno,  Oregon.  Recent  survey  efforts  in 
the  Keno  area  have  failed  to  locate  the 
spedes  since  its  observation/collection 
in  1931  (Kagan,  pera.  comm.,  1992). 

A  second,  and  the  largest  population, 
with  up  to  30.000  plants  on  6  acres,  is 
1  mile  south  of  downtown  Klamath 
Falls.  A  major  four-lane  avenue 
bisecting  this  population  was 
constructed,  resulting  in  the  elimination 
of  some  of  the  plants  and  most  of  the 
spedes  habitat  Recent  construction  of  a 
culvert  over  a  large  ditch  that  bisects  the 
population  has  also  destroyed  plants 
and  their  habitat.  The  construction 
destroyed  plants  and  their  habitat  by 


compacting  the  aoil,  denuding  the 
surface,  and  crushing  plants  under 
dumped  dirt  and  wlnels  of  constnicUoi* 
equipment  An  edditional  road  may 
soon  be  under  construction  through  the 
remaining  plant  habitat  (Kagan,  para, 
comm..  1992).  Another  portion  of  die 
populatian  ia  situated  on  land  posted 
with  signs  advertising  future 
commercial  development  (Yamamoto 
1985;  Kagan,  pars.  comm..  1992).  The 
Oregon  Field  Office  of  The  Nature 
Conservancy  has  a  yeai^to-year  leese  to 
manage  the  area  for  the  plant.  However, 
they  have  been  unsuccessful  in 
negotiating  the  acquisition  of  the 
property  from  the  private  landoMmar.  It 
continues  to  be  zoned  for  commerdal 
development  This  population  is 
probably  the  only  viable  populetion  left. 
If  this  erea  is  commercially  developed. 
Astragalus  appiegatei  will  probebly  be 
lost  as  a  viable  species  (Kagan.  pars, 
comm.,  1992). 

The  third  site  contains  30  to  80  plants 
in  an  area  less  than  1  acre  in  siae  on  the 
State's  Klamath  Wildlifa  Kfanagamant 
Area.  The  plants  ere  older  and  ahow  no 
evidence  of  reproduction.  This  site  is 
threatened  by  low  population  numbers, 
loss  of  habitat,  vrilalita  grazing  (rabbits), 
and  management  controls  that  akar 
natural  fire  and  flooding  regimat 
(Kagan.  pars,  comm.,  1992). 

Astragalus  appiegatei  is  adversely 
affected  by  lack  of  seasonal  flooding. 
Irrigation  and  water  control  along  the 
Klamath  River  have  eliminated  the 
seasonal  flooding  that  once  occurred 
along  floodplains  supporting  the 
spedes.  Seasonal  flooding  is  important 
in  that  it  may  provide  openings  for  the 
establishment  of  Astragalus  applegoM 
and  limit  the  dominance  of  other 
species  (Yamamoto  1985). 

B.  OverutUixation  for  commercial 
recreational,  scientific,  or  educational 
purposes.  Astragalus  appiegatei  was 
only  recentiy  rediscovered.  Six 
collections  of  the  spedes  exist  Because 
the  plants  are  easily  accessible  by  road, 
illegal  collecting  for  sdenUfic  or 
horticulture  purposes  or  excessive  visits 
by  individuals  interested  in  seeing  rare 
plants  could  become  a  threat 

C  Disease  orpredation.  Chewed 
stems  and  rabbit-like  pellets  were  found 
at  the  remaining  extant  pcpuUtions. 
Rabbit  predation  has  become  one  of  the 
major  obstades  to  the  survival  of 
Astragalus  appiegatei  P.  Boigois.  The 
Nature  Conservancy,  pars.  comm.. 
1992).  llie  palatability  of  Astragalus 
appiegatei  to  cattle  is  a  factor  in  the 
absence  of  this  spedes  in  areas  grazed 
by  cattle  (Kagan.  pars,  obs.,  1985  and 
1992). 

D.  TTie  inadequacy  of  existing 
regulatory  mechanisms.  Under  the 


40550      Fedaral  Ragiiter  /  Vol.  58.  No.  143  /  Wednesday,  July  28,  1993  /  Rules  and  Regulations 


Oregon  Endangered  Species  Act  (OAR 
564.100-564.135)  and  pursuant 
ragulations  (OAR  603.  Division  73)  the 
Oragon  Department  of  Agricult\ue  has 
listM  Astragalus  applegatei  as 
endangered.  This  statute  prohibits  the 
"take"  of  State-hsted  plants  on  State- 
owned  or  State-leased  lands  only.  The 
smaller  of  the  two  remaining 
populations  ot  Astragalus  applegatei 
occurs  on  State-owned  land.  The  larger 
population  occurs  on  private  land 
where  the  plant  is  not  protected  from 
actions  the  landowner  may  take  that 
would  adversely  affect  the  species.  The 
landowner  has  indicated  that  the  private 
land  is  being  held  for  development 
purposes  (Kagan,  pers.  comm..  1992). 

Some  of  the  habitat  occupied  by 
Astragalus  applegatei  may  be  regulated 
as  weUands  and  subject  to  regulation 
under  section  404  of  the  Clew  Water 
Act  by  the  U.S.  Army  Corps  of 
Engineers  (Corps).  Under  section  404  of 
the  Qean  Water  Act.  the  Corps  regulates 
the  disdiarge  of  fill  into  waters  of  the 
United  States,  including  wetlands. 
Nationwide  Permit  No.  26  has  been 
issued  to  regulate  fill  in  wetlands  under 
10  acres.  This  nationwide  permit  would 
apply  to  all  sites  where  Astragalus 
applegatei  occurs.  The  Corps  circulates 
a  premscharge  notification  to  the 
Sorvice  and  other  interested  parties  for 
comment  under  this  permit  prosram. 

Individual  permits  are  normally  just 
required  for  fill  in  wetlands  greater  than 
10  acres.  However,  the  Corps  has 
discretionary  authority  and  can  require 
an  individual  permit  if  resources  are 
believed  to  be  important  regardless  of 
the  wetland's  size.  In  practice,  however, 
the  Corps  rarely  requires  an  individual 
permit  when  a  project  would  qualify  for 
a  nationwide  permit,  unless  a 
threatened  or  endangered  species  occius 
on  the  site.  The  Corps  is  reouired  to 
consult  under  section  7  of  tne  Act  prior 
to  issuing  nationwide  or  individual 
permits  that  may  affect  a  federally  listed 
species  (see  below  imder  "Available 
Conservation  Meesiues").  Tlie  review 
process  for  the  issuance  of  individual 
permits  is  more  extensive,  and 
conditions  may  be  included  that  require 
the  avoidance  or  mitigation  of 
environmental  effects. 

E.  Other  natural  or  maiunade  factors 
affecting  its  continued  existence. 
Astragalus  applegatei  has  a  poor 
reproductive  potential  due  to  its 
apparent  inability  to  colonize  dry, 
distuifaed  areas  and  ability  to  reproduce 
only  by  seed.  The  small  numbcnr  of 
populations,  and  small  number  of 
individual  plants  Uxt  each  population  of 
this  species,  increases  the  potential  for 
extinction  from  stochastic  events  such 
M  flood  or  fire.  The  limited  gene  pool 


may  depress  reproductive  vigor,  or  a 
single  hiunan-caused  or  natural 
environmental  disturbance  could 
destroy  many  of  the  individuals  of  this 
spocios. 

The  Klamath  Wildlife  Management 
Area  population  is  threatened  by 
extensive  flooding.  Although  seasonal 
flooding  may  provide  openings  for  the 
establishment  of  Astragalus  applegatei, 
this  population  occurs  in  a  small, 
localized  area  near  the  river,  which 
could  be  destroyed  if  extensive  flooding 
were  to  occur.  The  lai^st  Klamath 
Falls'  population  is  also  vulnerable  to 
extirpation.  Continued  reduction  of  the 
size  of  this  population  would  render 
this  site  more  susceptible  to  other 
human-caused  or  natural  disturbances. 
In  addition,  genetic  integrity  would  be 
lost,  if  the  largest  and  only  viable 
population  continues  to  shrink  (Kagan. 
pars,  comm.,  1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  ccmceming  the 
past,  present,  and  future  threats  faced  by 
this  species.  Based  on  this  evaluation, 
the  preferred  course  of  action  is  to  list 
Astragalus  applegatei  as  endangered. 
The  small  number  of  individuals  left, 
poor  species  reproductive  potential,  and 
vulnerability  to  destructicm  by 
development  and  road  building  show 
that  the  species  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  therefore  fits 
the  Act's  definition  of  endangered. 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  Critical  Habitat  section  of  this  rule. 

Critical  Habitat 

Section  4(aK3)  of  the  Act.  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
oidangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species.  Such  a 
determination  would  result  in  no 
known  benefit  to  Astragalus  applegatei. 
Publication  of  precise  maps  and 
descriptions  required  when  critical 
habitat  is  designated  would  increase  the 
degree  of  threat  to  this  plant  from 
possible  take,  collection,  or  vandalism. 
This  would  in  turn  contribute  to  ita 
decline  and  increase  enforcemmt 
problems.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  importance  of  protecting  this 
spedes'  habitat.  Protection  of  this 

rdea'  haUtat  will  be  addressed 
ugh  the  recovery  process  and  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  hxr 


Astragalus  applegatei  is  not  prudent  at 
this  time. 

Available  Cmisenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirementa  iar  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  resulta  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  by  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  planto  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agendes  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  spedes  or  to 
destroy  or  adversely  modify  ita  critical 
habitat.  If  a  Federal  action  may  affed  a 
listed  spedes  or  ita  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Astragalus  applegatei  does  not  occur 
on  Federal  land.  Habitat  for  this  plant 
may  be  regulated  by  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act  Individual  or 
nationwide  permita  may  not  be  issued 
where  a  federally  listed  endangered  or 
threatened  spedes  would  be  affeded  by 
a  proposed  projed  without  first 
completing  formal  consultation 
pursuant  to  section  7  of  the  Ad. 

The  Ad  and  ita  implementing 
regulations  foimd  at  50  CFR  17.61. 
17.62,  and  17.63  for  endangered  plant 
spedes  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  planto.  With  rasped  to 
Astragplus  applegatei,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Ad, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subjed  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  during  a 
commwdal  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
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RidMrdN.SB 
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remove  and  reduce  to  posswsion  the 
species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  plants  on  any  area 
imder  Federal  jiuisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  the  plant 
on  any  other  area  in  knowing  violation 
of  any  State  law  or  regulation,  or  during 
any  violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  SO  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
dnmmstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  uncommon  in  cultivation 
and  is  very  rare  in  the  wild. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432,  Arlington,  Virginia 
22203-3507  (telephone  number  703- 
358-2104). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepued  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act  of  1973,  as  amended.  A  notice 
outlining  the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 
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List  of  Sub|ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports^  Reporting  and 
Recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
foith  below: 

PART  17-{AMENDE0] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aulhority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  imder 
the  family  Fabaceae.  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

f  17.12    Endangered  and  threatened  planla. 

•        •        *        •        • 

(h)  •  •  • 


Species 


SdentHk:  name 


Common  name 


Htetoricnnga  Status  Whenisted      Criticai  habitat      Special  rules 


Fabaceae— Pea  family: 


Astngahjs  applegatei Appiegate's  mile-     U.SA  (OR) E 

vetch. 


510 


NA 


NA 


Dated:  July  12, 1993. 
RidMrd  N.  &idth. 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doa  93-17934  Filed  7-27-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

HMInniMl  EfkieaClaii:  Aeadwiile 
ExeallMMM  PftMmm:  inwllina 
Annllfllnna  for  Naw  AwMfilB  for  Haeal 
YMr(FY)1984 

PuipoM  of  Progrun:  To  provide 
assistance  to  identify  and  disseminate 
effective  bilingual  education  practices 
for  limited  English  proficient  (LEP) 
students. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs):  institutions  of  higher 
education,  including  jimior  or 
commimity  colleges;  and  nonprofit 
private  organizations  applying 
separately  or  iointly. 

In  order  to  oe  considered  for 
assistance  under  this  part,  an  applicant 
must  administer  a  program  of 
transitional  bilingual  education, 
developmental  bilingual  education,  or 
special  alternative  instruction  that  Is 
either  nominated  by  its  State 
educational  agency  (SEA)  in  accordance 
with  34  CFR  524.20  or  approved  by  the 
Program  Effectiveness  Panel  (PEP)  as 
defined  in  34  CFR  785.5. 

iJCmJtfnC  JUT  1 1 IXIUJJIIIIUJ  Oj 

Applications:  January  28, 1994. 

Deadline  for  Intergovernmental 
Review:  March  29, 1994. 

Applications  Available:  October  28. 
1993. 

Available  FundsrSI.S  miUion. 

Estimated  Range  of  Awards: 
$100,000-5200.000. 

Estimated  Average  Size  ofAwatdii 
$150,000. 

Estimated  Number  of  Awards:  12. 

Nalat  TW  DejpaitBMBt  is  aok  boniifd  hy  aay 
estimatas  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Pirts  74,  75.  77.  79.  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  500  and 
524. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  524.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  524.31. 
the  program  regulations  in  34  CFR 
524.32(b)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  {actors  listed  in  34  CFR  524.32(a). 
For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  How  dissemination  and  adoption 
of  the  model  program  would  relate  to— 

(i)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 


■  limited  English 
I  (34  CFR 
524.32(aMl)(i))— 5  poinU. 

(ii)  llie  need  to  provide  kaA 
according  to  the  distributicB  of  1 
children  throughout  the  HMtaom 
within  each  of  the  States  (34  CFK 
524.32(a)(l)(U))— 8  points. 

(2)  The  relative  numbns  ( 
from  low'income  families  Bkelylobe 
benefited  by  the  project  (34 1 
524.32(a)(2))— 2  points. 

For  Applications  or  Infoi 
Contact:  Dr.  Mary  T.  Mahoiy,  US. 
Department  of  Education,  400  Mvylaod 
Avenue,  SW..  room  5086.  SmiXxm 
Building,  Washington,  DCa0202-W42. 
Telephone:  (202)  205-8722.  hdlvidueh 
who  use  a  telecommunicalions  devics 
for  the  deaf  (TDD)  may  cdl  the  Mdasal 
Information  Relay  Service  CFIRS)  el  f- 
800-877-8339  between  8  ajB.  and  8 
p.m..  Eastern  time,  Mondagrtiumf)k 
Friday. 

Ai^nun  Authority:  29  USC. 


Dated:  July  21. 1993. 
Gilbait  N.  Garda. 

Acting  Deputy  Director,  Office  t 
Education  and  Minority  Langaaget  Affaia. 
iFR  Doc  »3-17963  Filed  7-27-93.  8:45  aial 
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[CFDA  Na:  84.003C] 

Bilingual  Education: 
OMntopraaaM  Bilingual 
InvWng  Applleationa  for  Miw  Awards 
for  Fiscal  Yaar  (FY)  1994 

All  yosv  af^vgi  um :  To  pnvids 
assistance  to  establish,  operate,  or 
inprowB  programs  of  develB|MMBtal 
bilingual  education  for  limitad  EhgBsb 
proficient  (LEP)  children. 

Eligible  Applicants:  Local  educalional 
agencies  (LEAs):  and  institntioDS  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jtaBkif 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19. 1993. 

Deadline  for  Intergovemmiaatal 
Review:  January  18, 1994. 

Applications  Available:  Septaarfiar  1. 
1993. 

Available  Funds:  $1  milfion. 

Estimated  Range  ofAwank:97^jaOiy- 
$300,000. 

Estimated  Average  Size  afAwardf: 
$167,000. 

Estimated  Number  ofAmards:  %. 

Note:  The  Department  is  not  taead  ty  aof 

estimates  in  this  notice. 

Project  Period:  36  mcmtfaik 
Applicable  Regulations:  WThm 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  parts  74,  75,  77,  79,  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
«r  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Secondary 
School  Projects 

Projects  that  serve  one  or  more  grade 
kwels  from  grades  six  through  twelve. 
These  projects  should  implement 
instructional  practices,  curriculum 
development,  staff  development,  and 
other  program  activities  in  coordination 
with  any  existing  developmental 
bilingual  education  programs  serving 
elementary  grade  levels  in  the  school 
district. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2  and  Goal  3,  in  developing  thefr 
applications.  Goal  2  aims  to  increase  the 
.  high  school  graduation  rate  to  at  least  90 
percent.  Goal  3  calls  for  students  to 
demonstrate  competency  in  challenging 
aut^ect  matter,  including  English, 
naChematics,  science,  history, 
geography,  foreign  languages,  and  the 
arts. 

Invitational  Priority  2 — Certain 
Languages 

Projects  providing  instruction  in  one 
of  the  following  languages,  in  addition 
to  English:  Arabic,  French,  German, 
Hindustani,  Italian,  Japanese, 
Portuguese,  Russian,  Serbo-Croatian, 
Spanish,  Vietnamese,  or  one  of  the 
Chinese  languages.  The  special  interest 
in  programs  of  instruction  in  these 
major  world  languages  is  due  to  their 
importance  in  developing  our 
imemational  competitiveness. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  3  and  Goal  5,  in  developing  their 
applications.  Goal  3  calls  for  students  to 
demonstrate  comi>etency  in  challenging 
subject  matter,  including  English  and 
foieign  languages,  and  for  schools  to 
pnpare  students  for  productive 
employment  in  our  modem  economy. 
Coal  S  calls  for  every  adult  American  to 
be  literate  and  to  possess  the  knowledge 
and  skills  necessary  to  compote  in  a 
global  economy. 


UMI 
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Projects  that  include  nipplementery 
summer  school  activities  in  the  arts  and 
humanities.  These  activities  should  be 
designed  to  provide  participants 
increased  opportunities  to  improve  their 

f>rofidency  in  English  and  a  second 
anguage  through  involvement  in  public 
speaking,  drama,  or  other  areas  of  the 
arts  and  humanides. 

The  Secretary  encourages  applicants 
imder  this  priority  to  consider  the 
National  Educatioi  Goals,  particularly 
Goal  3,  in  develc^ing  their  applications. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  foreign 
languages,  and  the  arts,  and  for  sdiools 
to  prepare  students  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
ec(uiomy. 

Invitational  Priority  4— Parent 
Invohrement 

Projects  that,  in  addition  to  their  basic 
goal  of  providing  children  an 
instructional  program  in  English  and  a 
second  language,  contain  training 
components  that  provide  parents  of 
participating  children  instruction  in 
English  and  the  second  language  used  in 
the  project.  The  training  should  prepare 
parents  to  serve  as  classroom  and  home 
tutors  and  second  language-learning  role 
models  for  their  children. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1  and  Goal  5,  in  developing  their 
applications.  Goal  1  calls  for  all 
children  in  America  to  start  sdiool 
ready  to  learn.  Goal  5  calls  for  every 
adult  American  to  be  literate  and  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
re'^ponsibilities  of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
program,  the  Seoetary  \ises  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  imder  34  CFR  501.31. 
the  program  regulations  in  34  CFR 
501.32(b)  provide  that  the  Secretary 
distributes  IS  additional  points  among 
the  fiactora  listed  in  34  CHI  501.32(a). 
For  this  competition  the  Secretary 
distributes  the  IS  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underaerved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 1  point. 


(2)  The  ralativte  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))-6  points. 

(3)  The  geographical  distribution  of 
LEP  children.  The  Secretary  considen 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))--7  poinU. 

(4)  The  number  and  proportion  of 
children  from  fow-incrane  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4)>— 1  point. 

For  Applications  or  Information 
Contact:  Dr.  Alex  Stein.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6641. 
Telephone:  (202)  205-0700.  Individuals 
who  use  a  teleocmununicaticms  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  throu^ 
Friday. 

Prt^ram  Authority:  20  U.S.C  3291. 

Dated:  July  21, 1993. 
Gilbert  N.  Garda, 

Acting  Deputy  Director,  Office  ofBUingaol 
Education  and  Minority  Languages  Affairs. 
(m  Doc  93-17953  PUed  7-27-93;  8:45  am] 


[CFOA  No:  84.195R] 

Bilingual  Education:  Educational 
Personnel  Training  Program;  HwHIng 
Applleatione  for  New  Awarda  fbr  naeal 
Year  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance  to  meet  the  need  for 
additional  or  better  trained  educational 
personnel  for  programs  for  limited 
English  proficient  (LEP)  persons. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Deadline  for  Transmittal  of 
Applications:  January  27. 1994. 

Deadline  for  Intergovernmental 
Review:  March  28. 1994. 

Applications  Available:  September  1. 
1993. 

Available  Funds:  $4.8  million. 

Estimated  Range  of  Awards:  $65,000- 
$190,000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  32. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  tliis  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79. 81. 82. 85. 


and  86:  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  581. 

Priorities:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  intaraetad 
in  applications  that  meat  ooa  or  both  of 
the  following  invitational  prioritiae. 
However,  an  application  that  meats  one 
or  both  of  these  invitational  priorities 
doea  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1— Preparation  o/ 
Master  Teachers 

Projects  designed  to  prepare  master 
teachen  to  serve  as  staff  development 
experts  in  programs  for  li»wi«»«<  Rngli«h 
proficient  studoits  in  el«neatary  or 
secondary  sdiools.  Tlieae  prt^ects 
should  emphasise  training  in  effective 
and  innovative  instructional  practioaa 
and  appropriate  student  asasaamant 
strategies. 

Invitational  Priority  2— Career  Ladder 
Training  for  Paraprofessionals 

Projects  designed  to  provide  career 
ladder  training  for  classroom  teacher 
aides  and  other  paraprofessionals.  These 
projects  should  coordinate  the  follovring 
activities  with  local  educational 
agencies:  Recruitment  and  selecticm  of 
participants,  development  of  the  scope 
and  design  of  the  program,  and 
evaluation  of  the  program.  Projects  that 
provide  training  at  jimior  or  community 
colleges  should  ensure  that  credit 
earned  by  students  through  this  training 
is  transferable  to  baccalaureate  programs 
at  four-year  institutions  of  higher 
education.- 

The  Secretary  encourages  applicants 
under  either  of  the  invitational  priorities 
specified  in  this  notice  to  consider  the 
National  Education  Goals,  particularly 
Goal  3,  in  developing  their  applications. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  geography,  foreign 
languages,  and  the  arts,  and  for  schools 
to  prepare  students  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
economy.  Projects  implemented  under 
one  or  both  of  the  priorities  should  be 
designed  to  improve  the  skills  of 
educational  personnel  in  helping 
limited  English  proficient  studoats  and 
their  schools  achieve  this  goal. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  561.31. 

In  addition  to  the  maximum  of  100 
points  awarded  undo-  34  CFR  561.31. 
the  program  regulations  in  34  CFR 
561.32(b)  provide  that  the  Secretary 
distributes  10  additional  points  among 
the  factore  listed  in  34  CFR  561.32(a). 
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For  this  competiti(m.  th«  Secretary 
distributee  the  10  additional  points  as 
follows: 

(1)  Job  placement  and  development 
(34  CTR  561.32(a)(1))— 1  point. 

(2)  Evidence  of  prior  participant's 
success  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  pro|ect  (34  CFR  561.32(a)(2))— 

lp4^t 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in  34 
CFR  561.31  (d)  and  (f)  (34  CFR 
561.32(a)(3))— 8  points. 

For  Apfdications  or  Information 
Contact:  Cynthia  J.  Ryan.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5086,  Switzer 
Building.  Washington.  DC  20202-6642. 
Telephone:  (202)  205-6722.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Informatian  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

At^ram  Authority:  20  U.S.C.  3321. 

DatML  July  21, 1993. 
CibaftN.GaRia. 

Acting  Deputy  Director.  Office  of  Bilingual 
Education  and  WnorityLangaagn  Affairs. 
[FR  Doc  93-17960  Filed  7-27-93;  8:45  am] 
sauNo  oooc 


UMI 


ICFOANe.:8C008Jl 

BiHngiMl  EdueHion:  FmUiy  English 
Ulmey  Program;  InvMng  Appllcatione 
for  Nmv  Mrardt  for  FiMal  YMr  (FY) 
1994  I 

Purpose  ofPromm:  To  provide 
assistance  to  establish.  op«rate,  and 
improve  hmily  English  literacy 
programs  for  limited  English  proficient 
(LEP)  persons  and  their  families. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  institutions  of  higher 
education,  including  junior  or 
community  colleges;  and  nonprofit 
private  organisations,  applying 
separately  or  jcrintly. 

Deadline  for  Transmittal  of 
Applications:  November  12. 1993. 

Deadline  for  Intergovernmental 
Review:  January  11. 1994. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $3.3  million. 

Estimated  Btmge  of  Awards:  $50,000- 
150.000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  26. 

flalK  Hm  Dapartmant  is  not  bound  by  any 
MtimatM  in  this  nodce. 

Project  Period:  36  months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
525. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Seoetary  uses  the 
selection  criteria  in  34  CFR  525.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  525.31. 
the  pnMram  regulations  in  34  CFR 
525.32(b)  provide  that  the  Secretary 
distributes  15  additional  pwints  among 
the  factors  listed  in  34  CFR  525.32(a). 
For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
525.32(a)(1))— 5  points. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  or  LEP 
chiulren  throughout  the  Nation  and 
within  eech  of  the  States  (34  CFR 
525.32(a)(2)>— 5  points. 

(3)  The  need  for  financial  assistance 
to  e^ablish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  52S.32(a)(3)>-3  points. 

(4)  The  relative  numbers  of  children 
from  low-income  families  sought  to  be 
benefited  by  the  program  (34  CFR 
525.32(a)(4)>— 2  points. 

For  Applications  or  Information 
Contact:  Dr.  Mary  T.  Mahony,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  5086.  Switzer 
Building.  Washington.  DC  20202-6642. 
Telephone:  (202)  205-6722.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Progrojn  Authority:  20  U.S.C.  3291. 

Dated:  July  21. 1993. 
GUbeit  N.  Garda, 

Acting  Deputy  Dinctor.  Office  of  Bilingual 
Education  and  Mintmty  Languages  Affairs. 
(PR  Doc  93-17954  Filed  7-27-93;  8:45  am] 


(CFDA  No.:  UMST) 

Bilingual  Education:  Fallowahip 
Program;  InvWng  Appllcationa  fOr  Now 
Awarda  for  Racal  Yaar  (FY)  1994 

Purpose  of  Program:  To  provide 
assistance,  throu^  approved 
institutions  of  higher  education,  to  full- 
time  students  pursuing  a  graduate 


degree  in  areas  related  to  programs  for 
limited  English  proficient  (LEP) 
persons. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs). 

Note:  Any  individual  wishing  to  obtain  a 
fellowship  must  apply  to  an  IHE  approved 
for  participation  in  tills  program,  not  to  the 
U.S.  Department  of  Education. 

Deadline  for  Transmittal  of 
Applications:  January  12, 1994. 

Applications  Available:  October  15, 
1993. 

Available  Funds:  $1.8  million. 

Estimated  Range  of  Awards:  $2,000- 
29.000  per  individual  fellow;  $35,000- 
300,000  per  IHE. 

Estimated  Average  Size  of  Awards: 
$12,000  per  individual  fellow;  $120,000 
per  IHE. 

Estimated  Number  of  Awards:  150 
individual  fellowriiips;  15  participating 
IHEs. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months  for  a 
master's  program;  up  to  36  months  for 
a  doctoral  program. 

Applicaole  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  81,  82, 85,  and 
86;  and  (b).  The  regulations  for  this 
program  in  34  CFR  Parts  500  and  562. 

Priority:  Under  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  following 
invitational  priority.  However,  an 
application  tnat  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Doctoral  Programs  of  Study  in  Teacher 
Training 

Applications  proposing  programs  of 
study  that  prepare  teecher  trainers  and 
lead  to  a  doctoral  degree. 

For  Applications  or  Information 
Con  toct:  Joyce  M.  Brown,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  5086.  Switzer 
Building,  Washington.  DC  20202-6642. 
Telephone:  (202)  205-9727  or  (202)  205- 
9729.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  3323. 

Dated:  July  21. 1993. 
GiDwrl  N.  Garda, 

Acting  Deputy  Director.  Offtce  of  Bilingual 
Education  and  Minority  Languages  Affairs. 
(FR  Doc.  93-17959  Piled  7-27-93;  8:45  am] 
BNJJNQ  coot  4800-01-^ 
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(CFDA  No.-  tCltSV) 

Bilingual  Education:  Short-Tarm 
Training  Program;  Inviting 
AppUcMlona  for  Naw  Awfarda  for  Hacai 
Year  (FY)  1904 


Purpose  ofProg^xun:  To  provide 
assistance  to  improve  the  skills  of 
educational  personnel  and  parents 
participating  in  programs  for  limited 
English  proficient  (LEP)  persons. 

Eliffbh  Applicants:  Local  educational 
agencies  (LEAs);  State  educational 
agencies  (SEAs);  and  institutions  of 
higher  education  (IHEs),  including 
junior  or  community  colleges,  and 
private  for-profit  or  nonprofit 
organizations  that  apply  (1)  after 
consultation  with  one  or  more  LEAs  or 
SEAs  or  (2)  jointly  with  one  or  more 
LEAs  or  SEAs. 

Deadline  for  Tmnsmittal  of 
Applications:  November  5, 1993. 

Deadline  for  Intergovernmental 
Review:  January  4. 1994. 

Applications  Available:  September  1. 
1993. 

Available  Funds:  $3.5  million. 

Estimated  Range  of  Awards:  $75,000- 
150,000. 

Estimated  Average  Size  of  Awards: 
$120,000. 

Estimated  Number  of  Awards:  29. 
Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  R^ulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81.  82. 
85,  and  86:  and  (b)  The  regulations  for 
this  program  in  34  CFR  fMrts  500  and 
574. 

Priorities 

Competitive  Priorities:  Under  34  CFR 
75.105(c)(2)(i)  and  34  CFR  574.30(a)  the 
Secretary  gives  preference  to 
applications  that  meet  one  or  both  of  the 
following  comiMtitive  priorities.  The 
Secretary  awands  up  to  10  points  to  an 
application  that  meets  one  or  both  of 
these  competitive  priorities  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Competitive  Priority  1 — Instructional 
Competence  of  Teachers 

Training  designed  to  improve  the 
instructional  ctmipetence  of  teachers  in 
carrying  out  their  responsibilities  in 
programs  for  limited  English  proficient 
persons  (34  CFR  574.10(a)). 


Competitive  Priority  2— Skills  of  Other 
Educational  Personnel 

Training  derigned  to  improve  the 
skills  of  educational  personnel  other 
than  teachers,  in  canying  out  their 
responsibilities  in  programs  for  limited 
English  proficient  persons  (34  CFR 
574.10(b)). 

The  Secrstaiy  encourages  applicants 
tmder  me  or  both  of  these  competitive 
priorities  to  consider  the  National 
Education  Goals,  particularly  Goal  2  and 
Goal  3.  in  developing  their  applications. 
Goal  2  aims  to  increase  the  hi^  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  geography,  foreign 
languages,  and  the  arts,  and  for  schools 
to  prepare  students  bx  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  modem 
economy. 

Invitational  Priorities:  Within  the 
competitive  priorities  specified  in  this 
notice,  the  Secretary  is  particularly 
interested  in  appUcations  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  imder  34  CFR 
75.105(c)(l],  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  prefer«ioe  over  other 
applications: 

Invitational  Priority  1 — Regular 
Elementary  Classroom  Teachers 

Training  designed  to  improve  the 
competence  of  teachers  in  regular 
classrooms  in  providing  instruction  to 
limited  English  proficient  (LEP) 
students  at  elementary  grade  levels. 

Invitational  Priority  2— Teachers  of 
Secondary  Core  Subjects 

■  Training  designed  to  improve  the 
competence  of  teachers  in  regular 
classrooms  in  providing  instruction  in 
English,  mathematics,  science,  history, 
geography,  and  the  arts  to  LEP  students 
at  secondary  grade  levels. 

Invitational  Priority  3— Whole  School 
Training 

Projects  that  focus  on  improving 
teaching,  learning,  and  the  school 
climate  by  providing  training  designed 
to  increase  the  instructional  competence 
of  teachers  and  the  knowledge  and  skills 
of  other  educational  personnel,  and  to 
facilitate  cooperation  and  collaboration 
among  all  school  personnel  involved  in 
the  education  of  LEP  students, 
including  bilingual  teachers,  English-as- 
a-second-language  (ESL)  teadiers. 
regular  classroom  teachers,  counselors, 
and  administrators.  The  school  or 
schools  selected  for  participation  in  • 


project  should  enroll  the  children 

in  need  of  assistance  writhin  the  LEA. 

Invitational  Priority  4—LEA-IHE 
Collaboration  in  Interdisciplinary 
Training 

Projects  conducted  by  LEAs  that 
utilize  IHE  faculty  for  training  in 
interdisciplinary  instructional 
approaches  involving  bilingual 
education,  English,  mathematics, 
science,  history,  geography,  economics, 
psychology,  the  arts,  and  related 
disciplines. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Seoetary  uses  the 
selection  criteria  in  34  CFR  574.32. 

In  addition  to  the  maximum  of  100 
points  awarded  tuder  34  CFR  574.32. 
the  program  regulations  in  34  CFR 
574.33(b)  provide  that  the  Secretary 
distributes  10  additional  points  among 
the  factors  listed  in  34  CFR  574.33(a). 
For  this  competition,  the  Secretary 
distributes  the  10  additional  points  as 
follows: 

(1)  Evidence  of  prior  participants' 
success  in  serving  LEP  children  in 
accordance  with  needs  identified  in  the 
prior  project  (34  CFR  574.33(aXl)>— 1 
point. 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  provided  in  34 
CFR  574.32(d)  and  (0  (34  CFR 
574.33(a)(2))— 9  points. 

For  Applications  or  Information 
Contact:  Petraine  A.  Johnson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5086,  Switzer 
Building,  Washington,  IX:  20202-6642. 
Telephone:  (202)  205-8722.  hidividuals 
who  use  a  telecommunicaticms  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Mcmday  through 
Friday. 

Program  Authority:  20  U.S.C  3321. 

Dated:  )uly  20, 1993. 

Rene  Gonzales. 

Acting  Director,  Office  of  BHingual  Education 
and Minority  Languages  Affairs. 

(FR  Doc  93-17958  Filed  7-27-93;  8:45  am] 

BiLUNG  coos  4ooe-ei-r 

[CFDA  No.:  84i)03E] 

Bilingual  Education:  Spacial 
Attamativa  Inatructional  Program; 
inviting  Applicationa  for  Maw  Awarda 
for  Fiscal  Year  (FY)  1904 

Purpose  ofProg^m:  To  provide 
assistance  to  establish,  operate,  or 
improve  special  alternative  instructicmal 
programs  for  limited  English  profident 
(LEP)  children. 
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Eligible  Applicants:  Local  educational 
agencies  (LEAs):  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19. 1993. 

Deadline  for  Intergovernmental 
Beview:  January  18. 1994. 

Applications  Available:  September  1, 
1993. 

AvailMe  Funds:  $8  million. 

Estimated  Range  of  Awards:  $75,000- 
$300,000. 

Estimated  Average  Site  of  Awards: 
$174,000. 

Estimated  Number  of  Awards:  46. 

No«K  Tlw  Department  it  not  bound  by  any 
ettimatas  in  this  notice. 

Project  Period:  36  months. 

AppliaMe  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80,  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  7S.105(c)(l) 
the  Secretary  is  particularly  interested 
in  applications  tnat  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  i— Preparation  for 
Postsecondary  Concentration  in 
Mathematics  or  Science 

Projects  that  focus  on  preparing 
participants  in  one  or  more  grade  levels, 
from  grades  six  through  twelve,  to  meet 
secondary  school  requirements  for 
pursuing  a  major  in  mathematics  or 
science  at  an  institution  of  higher 
education  (IHE).  These  projects  should 
emphasize  both  content  instruction  and 
development  of  literacy,  study,  and  test- 
taking  skills  to  prepare  the  participants 
for  successful  study  at  IHEs. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2.  Goal  3,  and  Goal  4,  in 
developing  their  applications.  Goal  2 
aims  to  increase  the  high  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  mathematics  and 
science,  and  for  schools  to  prepare 
students  for  further  learning.  Goal  4 
calls  for  American  students  to  be  first  in 
the  worid  in  mathematics  and  science 
•chievemenL 


Invitational  Priority  2— Magnet  Middle 
School  Projects 

Projects  that  serve  one  or  more  grade 
levels,  from  grades  six  through  nine,  in 
a  district-wide  magnet  school.  These 
projects  should  demonstrate  effiective 
approaches  to  academic  achievement 
and  dropout  prevention.  The 
approacnes  should  focus  on  one  or  more 
of  the  following  curriculum  areas: 
English  language  arts,  mathematics, 
science,  history,  civics,  or  the  arts. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  2,  Goal  3,  and  Goal  4.  in 
developing  their  applications.  Goal  2 
aims  to  increase  the  high  school 
graduation  rate  to  at  least  90  percent. 
Goal  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  the  arts,  and  for 
schools  to  prepare  students  for 
responsible  citizenship.  Goal  4  calls  for 
American  students  to  be  first  in  the 
world  in  science  and  mathematics 
achievement. 

Invitational  Priority  3— Newcomer 
Centers 

Projects  to  establish  and  operate 
"newcomer"  or  "intake"  centers  for 
limited  English  proficient  students  and 
their  parents.  These  centers  should 
assess  the  English  language  and 
academic  skills  and  needs  of  the 
students.  In  addition,  the  centers  should 

{>rovide  intensive  English-as-a-second- 
anguage  (ESL)  instruction,  orientation 
on  die  educational  process,  and  other 
short-term  services  to  prepare  students 
to  participate  in  appropriate  programs 
in  their  assigned  schools,  and  to  prepare 
their  parents  to  assist  in  their  education. 

The  Secretary  enco\irages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1.  Goal  2,  and  Goal  5.  in 
developing  their  applications.  Goal  1 
calls  for  all  children  in  America  to  start 
school  ready  to  learn.  Goal  2  aims  to 
increase  the  high  school  graduation  rate 
to  at  least  90  percent.  Goal  5  calls  for 
every  adult  American  to  be  literate  and 
to  possess  the  knowledge  and  skills 
necessary  to  exercise  the  riglits  and 
responsibiUties  of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Senetary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  anwarded  under  34  CFR  501.31. 
the  program  regulations  in  34  CFR 
501.32(b)  provide  that  the  Secretary 
distributes  15  additional  points  among 
the  factors  UsImI  in  34  CFR  501.32(a). 


For  this  competition  the  Secretary 
distributes  the  15  additional  points  as 
follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 4  points. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2))-— 4  points. 

(3)  The  geographical  distribution  of 
LEP  children.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 4  points. 

In  addition  to  the  15  points 
distributed  among  the  factors  listed  in 
34  CFR  501.32(a).  the  program 
regulations  in  34  CFR  501.33(b)  provide 
that  the  Secretary  may  distribute  5 
additional  points  among  the  factors 
listed  in  34  CFR  501.33(a).  For  this 
competition  the  Secretary  distributes 
the  5  additional  points  as  follows: 

(1)  The  administrative 
impracticability  of  establishing  a 
bilingual  education  program  due  to  the 
presence  of  a  small  number  of  students 
of  a  particular  native  language  (34  CFR 
501.33(a)(1))— 2  points. 

(2)  The  unavailability  of  personnel 
qualified  to  provideljilingual 
instructional  services  (34  CFR 
501.33(a)(2))— 2  points. 

(3)  The  presence  of  a  small  number  of 
LEP  students  in  the  LEA's  schools  and 
the  LEA'S  inability  to  obtain  native 
language  teachers  because  of  isolation  or 
regional  location  (34  CFR 
501.33(a)(3)>— 1  point. 

For  Applications  or  Information 
Contact:  Robert  M.  Trifiletti.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  5086,  Switzer 
Building,  Washington.  DC.  20202-6641. 
Telephone:  (202)  205-9700.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  3291. 

Dated:  July  21. 1993. 
GiBMft  N.  Gafda. 

Acting  Deputy  Director.  Office  ofBUingaal 
Education  and  Minority  Languages  Affairs. 
(FRDoc  93-17961  Filed  7-27-93: 8:45  am] 
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[CFDA  No.:  MJNmj 

Bilingual  Education:  Special 
Populatione  Program;  Inviting 
Applications  for  New  Award*  for  Rscai 
Year(FY)19M 

Purpose  of  Program:  To  provide 
assistance  to  preschool,  special 
education,  and  gifted  and  talented 
programs  for  limited  English  proficient 
(LEP)  children  that  are  preparatory  or 
supplementary  to  programs  such  as 
those  assisted  under  the  Bilingual 
Education  Act. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  institutions  of  hi^er 
education,  including  junior  or 
community  colleges:  and  nonprofit 
private  organizations. 

Deadline  for  Transmittal  of 
Applications:  October  20, 1993. 

Deadline  for  Intergovernmental 
•  Review:  December  20, 1993. 

Applications  Available:  September  1, 
1993. 

Available  Funds:  $3  million. 

Estimated  Range  of  Awards: 
$130,000-250,000. 

Estimated  Average  Size  of  Awards: 
$176,000. 

Estimated  Number  of  Awards:  17. 

Nela:  The  Department  it  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79.  80, 81, 82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  500  and 
526. 

Prioritiei 

Competitive  Priority:  Under  34  CFR 
75.10S(c)(2)  and  34  CFR  526.30(a)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary  may 
select  an  application  that  meets  this 
competitive  priority  over  applications  of 
comparable  merit  that  do  not  meet  the 
priority: 

Preschool  Projects  for  LEP  Children 

Projects  that  establish,  operate  and 
improve  preparatory  or  supplementary 
programs  for  LEP  children  who  have  not 
readied  elementary  school  age. 

The  Secretaiy  encourages  applicants 
under  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  1.  in  developing  their  applications. 
Goal  1  calls  for  all  children  in  America 
to  start  school  ready  to  learn. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  526.32. 


In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  526.32. 
the  program  regulations  in  34  CFR 
526.31(b)  and  34  CFR  525.32(b)  provide 
that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  525.32(8).  For  this 
competition  the  Secretary  distributes 
the  15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
525.32(a)(1))— 5  points. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  oistribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
525.32(a)(2))— 6  points. 

(3)  llie  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons  (34  CFR  525.32(a)(3))— 1  point. 

(4)  The  relative  numbers  of  children 
from  low-income  families  sought  to  be 
benefited  by  the  program  (34  CFR 
525.32(a)(4))— 3  points. 

For  Applications  or  Information 
Contact:  Barbara  J.  Wells,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6642. 
Telephone:  (202)  205-6840.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FDRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Prc^ram  Authority:  20  U.S.C  3291. 

Dated:  July  21, 1993. 

Gilbert  N.  Garda. 

Acting  Deputy  Director,  Office  of  Bilingual 
Education  and  Minority  LanguagBs  Affairs. 

[PR  Doc  93-17962  Filed  7-27-93: 8:45  am) 
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[CFDA  No:  t4.003A] 

Bilingual  Education:  Program  of 
Transitional  Bilingual  Education; 
inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  ofProgjram:  To  provide 
assistance  to  establish,  operate,  or 
improve  programs  of  transitional 
bilingual  education  for  limited  English 
proficient  (LEP)  children. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs);  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  that  apply  jointly 
with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 
Applications:  November  19. 1993. 

Deadline  for  Intergovernmental 
Aeview:  January  18, 1994. 


Applications  Available:  September  1, 
1993. 

Available  Funds:  $16  millioo. 

Estimated  Range  of  Awards:  $75,000- 
$300,000. 

Estimated  Average  Size  of  Awards: 
$174,000. 

Estimated  Number  of  Awards:  92. 

Note:  The  Department  it  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parte  74,  75.  77. 79. 80, 81, 82. 
85.  and  86:  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  500  and 
501. 

Priorities:  Under  34  CFR  7S.105(cMl) 
the  Seoetary  is  particularly  interested 
in  applications  tnat  meet  one  or  mora  of 
the  following  invitational  priorities. 
However,  an  application  that  meete  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  J— Mathematics  or 
Science  Achievement 

Projects  serving  one  or  more 
elementary  or  secondary  grade  levels 
that  focus  on  improving  achievement  in 
one  or  both  of  the  following  curriculum 
areas:  mathematics  or  sdenoe.  These 
projecte  should  emphasize  the 
application  of  principles  of  mathematics 
and  science,  such  as  principles 
involving  critical  thinking  and  problem- 
solving  ridlls.  to  other  curricular  areas. 

The  Secretary  encourages  applicante 
imder  this  priority  to  consider  the 
National  Education  Goals,  particularly 
Goal  3  and  Goal  4,  in  developing  their 
applications.  Goal  3  calls  for  studente  to 
demonstrate  competency  in  challenging 
subject  matter,  including  mathematics 
and  science.  Goal  4  calls  for  American 
studente  to  be  first  in  the  world  in 
mathematics  and  science  adiievement 

Invitational  Priority  2— Preparation  for 
Postsecondary  Concentration  in 
Mathematics  or  Science 

Projecte  that  focus  on  preparing 
partidpante  in  one  or  more  grade  levels, 
from  grades  six  through  twelve,  to  meet 
secondary  school  reqmremente  for 
pursuing  a  major  in  mathematics  or 
sdence  at  an  institution  of  higher 
education  (EHE).  These  projecte  diould 
emphasize  both  contrat  instructicm  and 
development  of  literacy,  study,  and  test- 
taking  skills  to  prepare  the  partidpante 
for  successful  study  at  DiEs. 

The  Secretary  encourages  applicante 
under  this  priority  to  consider  the 
National  Education  Goals,  particulariy 
Goal  2,  Goal  3,  and  Goal  4.  in 
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devslopiRg  their  sppUcetions.  Gael  2 
alms  to  increaie  the  high  school 
gradiution  Tste  to  It  }esst  90  percent 
God  3  calls  for  students  to  demonstrate 
competency  in  challenging  subject 
matter,  including  mathematics  and 
science,  and  for  schools  to  piepare 
students  for  further  learning.  Goal  4 
caHs  for  American  students  to  be  first  in 
the  world  in  mathematics  and  science 
achievement. 

Invitational  Prioaty  3—Seoeadaiy 
SdHHd  PniKts  WMk  Summer 
ComponemtB  m  the  Asta  and  Humanities 

Projects  sen^ng  (HM  or  more  grade 
levels,  from  grades  six  through  twelve, 
that  indude  suppleaMntary  sumsoer 
school  activities  in  the  arts  and 
humaaitiet.  Tliase  actiTities  ahovld  he 
designed  te  ptovide  peitkipattts 
incBMsed  opportuBitias  to  ieipcove  their 
EngBah  pwJkriency  throqgh 
involvsBBeiit  in  pobbc  ipeekkig, 
or  other  araas  of  the  arts  ani  i 
humanities. 


The  Secretary  enccirsfss  < 
under  this  priority  to  consider  the 
National  Education  Goals.  paxticulaHy 
Goal  2  and  Goal  S,  in  develc^ing  fhek 
appTinatians.  Goal  2  aims  to  increase  the 
high  schoal  graduation  rata  toat  iaast  90 
percent.  Goal  3  caHs  for  students  to 
duaaBstialB  compataocy  in  chsllanging 
subject  matter,  iadudiog  Fi^lish  and 
the  arts. 


UMI 


InvitettioiwA  Priority  4 — fazBnt 
/nvuiveiiiefrt 

Projects  &at.  in  additioa  te  thair  ^basic 
goal  of  providing  an  instructional 
program  for  limited  English  proficient 
children,  contain  training  ooraponents 
designed  to  improve  the  skifls  of  parft"tff 
in  assisting  in  ue  education  of  dmdren 
participating  in  these  projects.  Theee 
parent-training  components  should 
include  intensive  English-as-e-second- 
language  (ESL)  instruction  and  training 
in  efiis^ve  tutoring  strategies  and  use  of 
educetional  technolo^es. 

The  Secretary  encourages  applicants 
under  this  priority  to  consider  the 
National  Eaucation  Goals,  particularly 
Goal  2  and  Goal  5,  in  developing  their 
applications.  Goal  2  aims  to  increase  the 
high  school  graduation  rate  to  at  least  90 
percent.  Goal  5  calls  for  every  adult 
American  to  be  literate  and  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  r^hts  and  responsibilities 
of  citizenship. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Seoetary  uses  the 
selection  criteria  in  34  CFK  501.31. 

In  addition  to  nie  maximum  of  100 
points  awarded  under  34  (7R  501.31, 
the  pi  (Ml  am  regulations  in  34  CFR 
501.32(b)  provide  tfiet  Ae  Secretary 
distiibates  15  additional  points  among 
the  factors  Hated  in  34  CFR  501.32ta). 
For  this  tumpeHtlm  Ihe  Siecietaiy 
distributes  1^  15  eddftional  points  as 
follows: 


(1)  The  need  to  assist  lEP  children 
who  have  bean  historically  lUMiersarved 
by  programs  for  lisaitedFa^sh 
proficient  persons  (34  CFR 
501.32(a)(1))— 4  points. 

(2)  liie  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(2)>--4  pomts. 

(3)  The  geograpitecal  distribution  cS 
LEP  diildren.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Natitmand 
within  each  of  the  States  (34  CFR 
501.SZ(a)(3))— 3  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  die  program  t34  CFR 
501.32(a)(4})— 4  points. 

For  AppliaAions  or  Injunjiotion 
Contact:  Luis  A.  Catarineau,  U.S. 
Department  of  Etfaication,  400  Maryland 
Avenue,  SW.,  room  5086,  Switzer 
Building,  Washington,  DC  20202-6641. 
Telephone:  (202)  205-9700.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  itelay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Fn^Fom  Authority:  20  U.S.C.  3291. 

Dated:  July  21, 1993. 
Gilbert  N.  Garda. 

Acting  Deputy  Directot.  Office  cfBSiBgiud 
Education  a^MinoatyLanguQges  Affairs. 
(PR Doc.  93-17952  FOed  7-.27-ga:  8:45  aal 
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Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  61 

Annual  and  Biennial  Flight  Review 
Requirements;  Rule 
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DEPARTMENT  Of  TRANSPORTATION 
Fcdaral  Aviation  Administraticn 

14  CFR  P«t  61  ! 

PeokM  Na  26827;  Amdt  No.  fl-OS] 
RIN2120-AE11  j 

AnMndfTMm  Of  tlw  AfMMMl  MMl  Blonnial 
Right  Rovlowr  noquliwnim 

AGENCY:  Federal  Aviation 

Administration  (FAA.) 

ACnOM;  Final  Rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Aviation  Regulations  (FAR)  by 
deleting  the  requirement  that 
recreational  pilots  and  noninstrument- 
rated  private  pilots  with  fewer  than  400 
hours  of  flight  time  (hereafter,  the 
"affected  pilots")  receive  1  hour  of 
ground  and  1  hour  of  flight  instruction 
annually.  The  final  rule  also  amends  the 
FAR  by  requiring  that  the  biennial  flight 
review  (BFR)  for  all  pilots  consists  of  a 
minimum  of  1  hour  of  ground 
instruction  and  1  hour  of  flight 
instruction.  This  action  is  needed  to 
estabhsh  a  minimum  standard  2-hoar 
requirement  for  the  BFR  for  all  pilots. 
The  intended  effect  is  to  eliminate 
inadequate  flight  reviews  while  not 
unduly  restricting  the  flight  instructor 
from  requiring  additional  instruction. 
Additionally  with  this  iaal  rule,  flight 
instructora  who  renew  fcak  fli^t 
instruction's  certificate  by  means  of  an 
approved  flight  instnidor  retedhar 
course  (FIRC)  need  not  accompti^  the 
1  hour  of  ground  instrudtion  previously 
required  in  the  BFB.  io  a  aanar 
conforming  change,  this  Enal  rule 
retains,  in  the  BFR.  alternate  means  of 
compliance  for  glider  pilots,  which  was 
contained  in  iha  anwial  flight  review 
requirement. 

EFFECTIVE  DATE:  August  31, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  Glista.  Regulations  Branch 
(AFS-850).  General  Aviation  and 
Commercial  Division.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-6150. 

SUPPt^MENTARY  MFORMATKM: 

Background 

The  requirement  for  an  annual  flight 
review  for  the  affiscted  pilots  originated, 
in  part,  from  a  petition  for  rulemaking 
submitted  by  the  National  Association 
of  Flight  Instructora  (NAFI)  (47  FR 
11026.  March  15, 1982].  The  Federal 
Aviation  Administration  (FAA) 
proposed  the  requirement  in  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  85- 
13  (50  FR  26286,  June  25. 1985). 


Ja  a  comment  to  the  NPRM  dated 
Oetolbar  24, 1985,  the  Aircraft 
and  Pilot  Association  (AOPA) 
to  the  NPRM  because  the  FAA  pmpoaad 
to  attach  additional  training 
requirements  for  already  certificated 
pilots  to  NAFI's  proposal  for  ae 
additional  pilot  certiRcate.  AOPA 
disputed  the  justification  for  the  FAA'a 
proposal  for  the  annual  flight  rerianr, 
and  provided  data  to  indicate  that  diere 
was  no  significant  difference  in  tfw 
accident  profile  of  the  affected  |nlalK«s 
compared  to  the  profile  for  all  pilots. 
The  FAA,  however,  evaluated  ttie  data 
in  a  different  manner  which  sujiported 
the  annual  review  requirement 

The  annual  flight  review  requirement 
was  issued  in  a  final  rule  titlea 
"Certification  of  Recreational  Klotsaad 
Annual  Flight  Review  Raquirea»nts  for 
Recreational  Pilots  and  Non-Ioebximent- 
Rated  Private  Pilots  with  Fewer  than 
400  Flight  Houre"  (54  FR  13028.  March 
29  19891. 

By  letter  dated  May  22, 1989.  AOPA 
petitioned  the  FAA  to  revise  FAR 
§  61.56(d)  by  deleting  the  annual  ftigfat 
review  requirement.  AOPA  urged 
recenskieration  of  the  annual  flight 
review  requirement  and  provided 
additional  accident  data  for  review. 
Also,  by  letter  dated  July  25. 1989,  the 
Experimental  Aircraft  Association 
(EAA)  petitioned  the  FAA  to  delete  the 
aneual  Hight  review  requirement  far  die 
affectad  ptlats. 

As  a  result  of  the  data  presented  in 
the  AQPA  petition,  representatives  of 
AQPAaad  EAA  met  with  FAA 
representatives  on  July  13. 1990.  A 
record  ef  liiat  oeeting  is  in  Docket  No. 
24695.  In  that  meetmg,  AOPA 
representativee  etated  that  the  safety 
data  do  not  suppart  singling  oat  one 
particular  segment  of  pilots  for  an 
•■naal  &i^  leview.  EAA 
r^n<esetttati*es  noted  the  continuing 
decline  in  general  aviation  and 
commented  that  the  general  aviation 
public  is  unduly  burdened  by  additional 
rules.  AOPA  and  EAA  agreed  diat  the 
current  BFR  requirement  is  vague  and 
that  the  standards  for  completim  of  the 
review  vary  considerably  between 
different  instructors.  In  lieu  of  the 
annual  flight  review,  AOPA  and  EAA 
expressed  support  for  a  minimum  hour 
requirement  for  the  BFR. 

As  a  result  of  petitions  from  the 
AOPA  and  the  EAA  to  delete  the  annual 
flight  review,  and  numerous  o&er 
inquiries  questioning  the  suffiaencyef 
the  data  used  to  justify  the  anmial  fli^ 
review  requirement,  the  FAA  rnitieted  a 
review  of  the  documents  and  Ma'Aat 
were  used  to  justify  the  adoption  of  the 
annual  flight  review  requirement.  This 
review  is  described  below  in  a  section 


entitled,  "Analysis  of  the  Annual  Flight 
Review."  On  March  27, 1990,  the  FAA 
completed  this  review  and  concluded 
that  the  data  used  in  the  development 
of  the  annual  flight  review  rule  may 
have  been  insumdent  to  justify 
imposing  this  requirement  on  the 
affected  pilots.  Therefore,  on  November 
30, 1990.  the  FAA  extended  the 
oaa^)liance  date  for  the  annual  flight 
leview  rule  (§  61.56(d)]  to  August  31. 
1991  (Amendment  No.  61-69,  55  FR 
50312).  This  amendment  also  contained 
a  request  for  comments.  As  a  result  of 
unforeseen  delays  in  developing  a 
proposed  rule,  on  September  5, 1991, 
the  FAA  again  extended  the  compliance 
date  for  the  annual  flight  review  until 
August  31, 1993  (Amendment  No.  61- 
91,  56  FR  43970).  Finally,  on  July  22, 
1992,  the  FAA  issued  Notice  No.  92-8 
I57  FR  32680]  that  proposed  to  delete 
the  annual  flight  review. 

FAA  Analysis  of  the  Annual  Flight 
Review 

In  March  1990,  the  FAA  completed  a 
reevaluation  of  the  data  that  was  the 
basis  for  adopting  the  annual  flight 
review  requirement  for  the  affected 
pilots  [§  61.56(d)l.  These  data  show  the 
private  pilot  accident  totals  from  1976 
to  1981;  it  was  organized  into  fatal  and 
nonfatal  accidents,  and  by  pilot  age  and 
total  flight  houra.  Accidents  totals  were 
provided  for  the  various  experience 
levels  in  100-hour  increments  (through 
999  houre). 

Because  the  total  number  of  accidents 
was  higher  in  each  of  the  first  four  100- 
hour  increments  than  in  any  of  the  other 
increments,  the  400-hour  pilot  time 
level  was  selected  as  the  time  level  for 
the  annual  flight  review  requirement. 
The  FAA  determined  on  reevaluation, 
however,  that  the  data  did  not  show 
whether  the  higher  accident  totals  for 
these  subgroups  reflected  higher 
accident  rates  per  pilot,  or  greater 
activity  levels  (i.e.,  exposure),  or  a 
combination  of  these  factors. 

Also,  the  accident  data  did  not 
distinguish  between  instrument-rated 
asd  noninstrument-rated  pilots.  Thus,  it 
was  impossible  to  determine  the  extent 
to  which  relatively  inexperienced 
instrument-rated  pilots  may  have 
contributed  to  the  accident  totals. 

As  a  result  of  this  review,  the  FAA 
determined  that  the  documents  and  data 
sources  it  used  to  develop  the  annual 
fli^  review  requirement  were 
insufficient. 

FAA  Analysis  of  Biennial  Flight  Review 
■aqeirements 

Currently,  the  flight  review 
requirements  of  §  61.56  are  very  general. 
Section  61.S6(a)  requires  a  review  of  the 


receiving  a  B! 
review  comm 
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current  §—■>  «p— If ag  aai  flight 
rulw  oepait  If  oldM-rAR  md  ft  raviMv 
of  those  maoHfVM*  md  piocadurM 
which,  at  A»  dtexeCifla  of  the  paisea 
giving  thvBwiflMr.  are  iiec8mv3r  for  the 
pilot  ta  daaoBitiaftft  tile  sdb  exercise  of 
the  privilefBS  of  die  pihit  oertificate. 
This  nquiraraant  cooid  be  interpreted 
in  many  diffnent  vrays.  At  one  eiitiaiiM, 
a  flight  review  could  conaist  of  a  shot 
discussion  dnting  pnAi^ht  and  a  1(K 
rnhmta  ffi^  with  one  takeoff  and  one 
landing.  At  the  other  ndreme.  a  flight 
Jflfvievroould  ctnaiat  of  a  multihour  oral 
and  fli^  review  of  all  of  the  maneuvers 
and  procedures  listed  in  th«  practical 
test  standards  for  each  certificate  ^n/^ 
rating  the  applicant  holds. 

To  assist  the  general  aviation  public 
in  maintaining  pvofitd«icy,  die  FAA 
created  the  "Pilot  Proficiency  Award 
Program"  (Wings)  to  provide  pilots  wi* 
the  opportunity  to  eetaMlrii  and 
participate  in  a  peraonal  rscuirent 
training  program.  This  vohmtary 
program  has  been  very  saocesalbl  in 
reducing  the  number  of  acddents  for 
participating  pilots.  The  Report  of  the 
Safety  Review  Taefc  Force  of  the  Federal 
Aviation  Administration  Plight  Safety 
Program,  August  T985,  stated  that  the 
Wings  program  has  an  outstanding 
record.  Only  gl  accidents,  with  a  total 
of  10  Cstalitiea,  have  occurred  among  the 
group  of  45,000  airmen  who  have 
participated  in  the  progran  since  1979. 
In  addition,  statistics  show  that 
participation  in  the  Wings  program  has 
increased  51  percent  from  8,738  Wings 
awarded  in  ealendv  year  1986  to  13,837 
awarded  in  calendar  year  1991.  Data  fbr 
the  full  yeu- 1992  ara  not  available,  lliis 
trend  indicates  that  the  general  aviation 
public  racsgnizes  the  need  for  recurrent 
training.  Amendment  61-90  (56  PR 
11308,  March  15, 1991]  unended 
§  61.56  to  slate  that  persons  who  have 
satisfBctorily  completed  one  or  more 
phaws  of  an  FAA-sponsored  pilot 
proficiency  award  program  need  not 
accomplish  the  flight  review. 

In  spite  of  recognizing  the  need  for 
recurrent  training  by  the  majority  of 
general  aviation  pilots,  the  FAA  has 
determined  that  a  segment  of  the  pilot 
population  currently  may  not  receive  a 
satisfactory  flight  review.  Therefore,  a 
minirnum  of  1  hour  of  ground 
instructian  and  1  hour  of  Right 
instruction  should  be  required 
biennially  to  ensure  that  each  person 
receiving  a  BFR  receives  a  satisfectory 
review  commensurate  to  the  certificates 
and  rstinps  held. 

Requiring  a  minimum  of  t  hour  of 
flight  instruction  and  1  hour  of  ground 
instruction  will  help  to  eliminate 
inadequate  flighr  reviews  while  not 
lestricting  the  flight  instractor  from. 


raquiring  addidonal  histmetlen  if.  in 
the  instmclan  opinibn.  it  is  needbd  to 
ensure  that  tfee  piloe  is  cBp(ri>Ie  of 
exercising  tfte  privileges  of  tlie 
certificates  and  ratings  held. 

The  FAA  assumes  that  1  hour  of  flight 
instruction  and  1  hour  of  ground 
instructiflo  is  the  average  ducation  of  a 
flight  review  for  pikKs  wba  have 
recently  and  conaistaatly  Imbb 
exeadaing  th*  privUeps  of  Aefr 
cevtificatee  and  ratings.  This  is 
consistent  with  the  recommendatians  of 
Advisory  Circular  AC-61-9aA, 
described  bekmr.  The  FAA  reafizes  that 
there  are  occasions  when  a  fli^t  review 
will  require  more  than  I  hour  of  ground 
instruction  and/or  1  hour  ot  fli^t 
instruction.  For  example,  if  the  pilot 
being  reviewed  has  not  exercised  the 
privifeges  of  the  oeitificate  fca  an 
extended  period,  it  is  very  likely  that 
the  flight  instructor  would  raquira  th» 
pilot  to  receive  more  than  1  hour  of 
ground  instruction  and/or  1  hour  of 
flight  instruction.  Thus,  this  minimum 
requirement  of  1  hour  of  ground 
instruction  and  1  hour  of  flight 
instewction  does  not  restrict  the  flight . 
instructor  firera  raquiring  additional 
instruction;  aa  needed,  dependii^  on 
the  eicpenenoe  and  skilfii  of  die  pilot 

In  addition,  in  response  to  comments 
that  the  FAA  should  publish  guidelines 
concerning. maneuvers  and  proeadures, 
the  FAA  has  developed  AC-61-9aA, 
Currency  and  AdditHmal  Qualification 
Requirements  for  Certified  Pilots.  The 
purpose  of  AC  61-98A,  in  part,  is  to 
provide  information  for  certified  pilots 
and  flight  instructors  to  use  in 
complying  with  the  flight  review 
required  by  S  61.56.  Advisory  Grcular 
61-98A  recommends  that  all  flight 
reviews  consist  of  a  minimum  of  1  hour 
of  flight  instructian  and  1  hour  of 
ground  instruction  for  all  pilots.  The 
FAA  has  detenninad,  however,  that 
setting  specific  maneuvers  and 
procedures  requirements  in  the  rules 
would  imduly  restrict  a  flight 
instructor's  discr^on  in  reviewing  an 
individual's  ability  to  safely  AKercise  the 
privileges  of  the  certificatae  and  ratings 
held.  Due  to  dilibrent  pilot  abilities, 
experience  levels,  type  of  operation, 
certificates,  ratings,  and  aircraft,  the 
flight  review  needs  to  be  tailored  to  the 
individual  pilot.  Thus,  guidance  in  the 
form  of  an  AC  will  supplement  this  final 
rule  and  will  coi^nue  to  provide  a 
useful  reference  sotffce  in  putting 
together  a  BFR  appropriate  for  the 
person  receiving  the  review.  The  goels 
and  objectives  of  the  BFR  still  must  be 
met 


Current  Santy  i 

TheFAAhaftadopladai 

to  identifying  and  developiBg  i 

for  general  aviatian  safety^isatMa.  A» 
FAArindustry  paftnarahip  called  lh» 
General  Amatiaa  Action  Plan  '>alHfai 
(GAAPC)  baa  bean  forniwi  taaddnaa 
safety  problems.  The  GAAPC  consists  of 
representatives  ftom  the  FAA,  Alftraft 
Owners  and  Pilots  AssodotMrn,  Air 
Safety  FoondatioD,  National  niiiiiniMi 
Aircraft  Aaaodtion.  General  AviaboB 
ManufactiueiB  Assnrifltion. 
Experimental  Atxcraft  AaeodettoB; 
Helicopter  Assodatloa  IntBmadonal. 
Naticoal  Air  Transport  Aseodatton, 
Sport  Aircraft  Manufactorera 
Associatian,  and  National  Aaaoriation 
of  State  Aviatiaa  OfBciala. 

Through  die  GAAPC.  the  PAA  «d  tfav 
general  aviation  comnnnrity  ara  seehhig 
to  enhance  and  promote  general 
aviation.  To  this  end,  the  GAAPC  ie 
working  to  identify  probiemsv  identfiy 
and  develop  the  data  needed  to  study 
these  praiiiems,  aid.  where  possibi*, 
suggest  non-regulatory  solutions  to 
these  problems.  If  the  GAAPC 
determineethat  a  solution  to  a  problem 
would  require  regnietory  action,  it  will 
forward  such  a  recommendation  to  the 
FAA  Aviation  Rulemaking  Advisory 
Committee. 

The  work  of  the  GAAPC  has 
superseded  the  general  aviation  salaty 
studies  discussed  in  Notice  No.  92-8. 
Within  the  GAAPC,  Working  Group  B 
studies  issues  involving  initial, 
recurrent,  and  transition  flight  training. 
Priorities  estabfiriied  fiir  Working  Group 
B  include  the  BFR,  complex  aircraft 
training,  and  revision  to  the  FAA's 
Flight  Training  Handbook. 
'   Finally,  the  FAA  currently  is 
conducting  a  review  of  parts  61. 14t. 
and  143.  In  connection  with  this  raiview. 
the  FAA  is  completing  a  thorough 
assessment  of  the  skills  that  ere  needed 
for  the  diflisreirt  types  of  pilot 
certificates,  ratings,  and  operations. 

Other,  Conforming  Ckangaa 

On  Octobers,  1989,  the  FAA  issned 
an  amendment  to  the  recreational  pilot 
rule  [Amendment  No.  61-86,  54  FR 
41234].  This  amendment,  in  part, 
modified  the  annual  flight  re\  iew 
requirements  for  certain  glider-rated 
private  pilots.  The  amendment  allowed 
glider-rated  private  pilots  to  substitute 
three  instructional  flights  in  a  glider, 
each  of  which  included  a  360-degree 
turn,  in  lieu  of  the  1  hour  of  flight 
instruction.  That  change  resulted,  part, 
from  comments  submitted  by  the 
Soaring  Society  of  America  on  the 
requirement;  Ixr'  an  aniraal  review 
contained  in  the  recreational  pilot  rale. 
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The  FAA  has  datannined  that  the 
change  to  the  BFR  should  provide 
glider-rated  pilots  the  same  option  for 
complyiiig  with  the  1  hour  of  ground 
instnxjtioo  snd  1  hour  of  flight 
instruction  as  provided  in  Amendment 
No.  61-66  for  gUder>rated  private  pilots 
receiving  the  annual  flight  review. 

I  of  Pnblic  ComaMnts 


The  FAA  received  49  comments  in 
response  to  Notice  No.  92-8  mostly 
from  private  pilots  and  certified  flight 
instructors  (CFI's).  The  following 
organizations  also  submitted  comments: 
the  National  Association  of  Flight 
Instructors  (NAFI).  the  Air  Line  Pilots 
Association  (ALP A),  the  Experimental 
Aircraft  Association  (EAA),  the  National 
Transportation  Safety  Board  (NTSB). 
and  the  Aircraft  Owners  and  Pilots 
Association  (AOPA). 

Several  commenters,  including  EAA 
and  ACX'A,  support  the  proposal  to 
delete  the  annual  flight  review 
requirement:  hovrever,  other 
commenters,  including  NAFI,  ALPA. 
and  the  NTSB,  are  opposed  to  deleting 
the  annual  flight  review  requirement.  In 
addition  to  the  annual  flight  review 
requirement,  other  comments  received 
in  response  to  this  NPRM  refiarence  the 
BFR  requirement,  the  cost  impact  of  the 
proposal,  and  recommended 
alternatives  to  the  proposal. 

Annual  Flight  Review  Requirements 

Sixteen  commenters,  including  the 
EAA  and  ACX'A,  agree  with  the 
proposal  to  delete  the  annual  flight 
review  requirement  indicating  that  this 
requirement  should  never  have  been 
imposed  and  that  it  would  be  beneficial 
for  general  aviation  to  delete  it.  Five 
other  commenters,  however,  including 
the  NTSB,  NAFI,  and  ALPA,  are 
opposed  to  deleting  the  annual  flight 
review  requirement  indicating  that  there 
is  a  definite  need  for  an  annual  flight 
review  which  is  valuable  in  training  all 
pilots  operating  in  the  aviation  system 
to  high  standards  of  proficiency  and 
performance.  As  a  result  of  the 
reevaluation  of  the  information  used  to 
justify  the  annual  flight  review 
requirements,  the  FAA  concluded  that 
the  data  used  was  insufficient  to  justify 
imposing  this  requirement  on  the 
affected  pilots.  Consequently,  until 
analysis  supports  an  annual  flight 
review  for  a  certain  segment  of  the  pilot 
population,  the  FAA  has  determined 
that  the  annual  flight  review 
requirement  for  the  affiected  pilots 
should  be  removed. 

Two  commenters  believe  that  the 
dedsicn  to  delete  the  annual  flight 
review  requirement  is  based  on 
preliminary  work  and  incomplete 


studies.  In  Mardi  1990,  the  FAA 
completed  a  review  of  the  data  used  as 
the  basis  for  adopting  the  annual  flight 
review  requirement.  The  FAA 
concluded  that  the  data  used  to  develop 
the  annual  flight  reviev  rule  did  not 
justify  imposing  it. 

Biennial  Flight  Review  Requirement 

Sixteen  commenters,  including  the 
NTSB.  agree  with  the  proposed 
requirement  for  1  hour  of  ground  and  1 
hour  of  flight  instruction  indicating  that 
it  would  enhance  safety,  apply  a  more 
specific  framework  to  the  BFR,  and 
provide  a  greater  measure  of 
standardization. 

Other  commenters  oppose  the 
proposed  requirement  for  1  hour  of 
ground  and  1  hour  of  flight  instruction. 
Two  commenters  believe  that  any 
competent  instructor  should  be  able  to 
determine  if  pilots  being  reviewed  are 
competent  to  exercise  the  privileges  of 
their  certificate  in  less  than  1  hour  of 
flight  and  1  hour  of  ground  instruction. 
Ei^t  commenters,  including  the  EAA, 
believe  that  the  time  spent  on  a  flight 
review  should  be  at  the  discretion  of  the 
person  giving  the  review.  Five 
commenters,  including  NAFI,  indicate 
that  there  is  no  justification  for 
requiring  the  1  hour  of  flight  and  1  hour 
of  ground  instruction  until  the  studies 
that  the  FAA  is  conducting  are 
complete.  Although  the  FAA  believes 
that  most  pilots  are  receiving  a 
satisfactory  flight  review,  the  FAA  has 
determined  that  a  segment  of  the  pilot 
population  may  not  receive  a 
satisfactory  flight  review.  The  FAA 
believes  that  requiring  a  minimum  of  1 
hour  of  flight  instruction  and  1  hour  of 
ground  instruction  should  help 
eUminate  inadequate  flight  reviews 
while  not  unduly  restricting  the  flight 
instructor  from  requiring  additional 
instruction  if,  in  the  judgement  of  the 
flight  instructor,  it  is  needed  to  ensure 
that  the  pilot  is  capable  of  exercising  the 
privileges  of  the  certificates  and  ratings 
held.  Additionally,  the  FAA  has 
published  guidelines  concerning 
maneuvers  and  procedures  in  Advisory 
Qrcular  AC-61-98A  entitled  "Currency 
and  Additional  Qualification 
Requirements  for  Certified  Pilots."  If  an 
instructor  follows  the  recommendations 
contained  in  AC-61-98A,  a  BFR  would 
take  at  least  1  hour  of  flight  instruction 
and  1  hour  of  ground  instruction. 

Cost  Impact 

Thirteen  commenters  believe  that 
Notice  92-6  does  not  address  the  cost 
impact  of  the  prop>o8al  which,  they 
believe,  will  place  additional  financial 
burdens  on  aircraft  owners  and  pilots 
who  already  are  faced  with  the  high  cost 


of  insurance,  maintenance,  annual 
inspections,  and  medicals.  By  contrast, 
however.  AOPA  commented  that 
eliminating  the  annual  flight  review 
requirement  would  be  cost-effective  in 
that  the  general  aviation  community 
would  avoid  an  estimated  cost  of  $75  to 
$250  per  pilot/per  year.  The  FAA  has 
prepared  a  detailed  economic 
evaluation  of  this  rule  and  placed  it  in 
the  docket.  As  a  result  of  this 
evaluation,  the  FAA  has  concluded  that 
this  final  rule  is  cost  beneficial.  For  a 
summary  of  this  evaluation,  refer  to  the 
"Regulatory  Evaluation  Summary"  in 
this  preamble. 

Recommendations 

NAFI  indicates  that,  while  it  has  no 
objection  to  the  minimum  requirement 
for  1  hour  of  ground  and  1  hour  of  flight 
instruction  for  holders  of  private  pilot 
certificates,  it  does  oppose  the 
requirement  for  commercial  and  ATP 
certificate  holders  who  fly  for  a  part  135 
operator  are  required  to  have  recurrent 
testing  every  12  calendar  months 
(§  135.293).  A  pilot  in  command  of  an 
aircraft  under  instrument  flight  rules 
must  accomplish  an  instrument 
proficiency  check  every  6  calendar 
months  {§  135.297).  Commercial  and 
ATP  certificate  holders  who  fly  for  a 
part  125  operator  must  comply  with 
recurrent  testing  similar  to  part  135 
pilots  (§§  125.287  and  125.291). 
Commercial  and  ATP  certificate  holders 
who  fly  for  a  part  121  operator  are 
required  to  take  6-and-l  2-month 
proficiency  checks  listed  in  §  121.441. 
This  recurrent  testing  fulfills  the  BFR 
requirement.  Some  commercial  and 
ATP  certificate  holders,  however,  are 
not  required,  by  other  regulations,  to 
have  any  recurrent  training  (i.e.,  flight 
instructors  operating  under  part  61, 
sightseeing  operations,  parachute 
operators,  and  others).  To  maintain  a 
level  of  safety  commensurate  with  the 
operation  and  certificate  held,  the  FAA 
has  determined  that  requiring  the  1  hour 
of  flight  instruction  and  1  hour  of 
ground  instruction  for  commercial  and 
ATP  certificate  holders  is  necessary. 

One  commenter  suggests  that  an 
annual  flight  review  be  required  for 
pilots  who  fly  less  than  20  hours  per 
year.  Another  commenter  suggests  that 
an  annual  flight  review  be  required  if  a 
pilot  does  not  log  more  than  24  flights 
and  12  hours  within  the  previous  12 
months.  Neither  commenter  provides 
any  statistics  to  support  this  suggestion. 
As  discussed  previously  under  "Current 
Safety  Enhancement  Activities," 
Working  Group  B,  within  the  GAAPC 
has  been  tasked  to  study  issues 
involving  initial,  recurrent,  and 
transition  flight  training. 
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Two  ronnnenters  beiiswa  that  the 
propoaal  should  be  mn/tifif^  to  ucampt 
CFTs  from  any  flight  ravieiir 
requiremant  or,  at  the  vety  least,  exempt 
the  CFT  from  the  ground  instruction 
requirement.  The  FAA  has  determined 
that  there  is  a  difiiarence  between  the 
ability  to  instruct  and  the  ahiDty  to  pilot 
an  aircraft.  The  FAA  has  deCennined 
that,  in  certain  situations,  exempting  the 
flight  instructor  from  the  1  hour  of 
ground  instruction  has  merit  Oiie  of  the 
avenues  fli^t  instructors  have  fbr 
renewing  their  flight  instructor 
certificate  is  to  snccessfhlly  complete, 
witirin  90  days  before  the  spplicatfon 
for  renewal  of  their  ceitificBte,  an 
approved  FBRC  consisting  of  not  less 
than  24  hours  of  grotmd  or  fli^ 
instruction  or  both  (§  01.197(c)].  Since 
an  eppniTed  FfRC  contains  a  leview^of 
the  general  operating  and  flight  rules  of 
part  91.  the  FAA  has  detei  mined  that 
flight  instructors  who  have  completed 
an  approved  FIRCwill  not  be  required 
torsceivea  minimum  of  1  hour  of 
groand  instruction.  The  final  rule 
reflects  this  chmge. 

Ch»caminemw  baliwes  diat  the  f 
hour  of  ground  and  1  hourof  ffight 
instructkn  will  become  a  da  facto 
staodsd.  The  goal  of  the  flight  review 
reqmrement  is  to  assure  that  the  pilot 
being  reviewed  has  the  kaiowMge  and 
sldU  naoeasary  to  exercise  the  prrvilegea 
of  the  pilot  certificate  held.  The  FAA 
holds  the  flight  instmctor  responsible 
for  assurmg  that  this  performanoe 
standard  is  met  ^nce  die  ultimate  goal 
is  a  performance  standard,  tha  FAA  sees 
no  reason  that  the  minimum  hour 
requiremmta  for  the  fli^  review  will 
become  de  fiacto. 

One  coinmenter  suggests  that  the  FAA 
requ're  that  the  standard*  established  in 
the  Practical  Test  Staadards  be 
compledon  standards  for  the  BFR,  while 
another  commuter  sugysts  that  die 
FAA  consider  the  addition  of  a 
standardized  curriculum  for  the  BFR. 
The  NTSB  suggests  adding  specific 
required  content  for  the  BFR  The  FAA 
has  dotennined  that  setting  specific 
maneuvers  and  procedures 
requirements  in  the  rules  would  unduly 
restrict  a  flight  instructor's  discretion  in 
reviewing  an  individual's  ability  to 
safely  exercise  the  privileges  of  the 
certificates  and  ratings  bald.  Due  to 
difeent  pilot  abilities,  experience 
levels,  type  of  operatioD,  certificBtes. 
ratings,  and  aircraft,  the  flight  review 
needs  to  be  tailored  to  the  individual 
pilot.  The  FAA  has.  however,  developed 
Advisory  Circular  AC-61-98A. 
Currency  and  Additional  Qualification 
Requirements  for  Certified  Pilots.  The 
puipose  of  AC  61-98 A,  in  part,  is  to 
provide  information  for  certified  pilots 


and  light  instructors  to  use  in 
complying  with  the  flight  review 
required  by^S  61.56. 

Three  commeiitei's,  inchiding  the 
EAA,  suggest  implementing  eidier  a 
voluntary  or  mandatory  Wings  program. 
Section  61.56(e]  provides  the  option  to 
satisfactorily  complete  one  or  more 
phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  (Le..  Wings 
program)  in  lieu  of  the  BFR 
requirement.  To  satisfactorily  complete 
one  phase  of  the  Wings  program,  a  pilot 
mxist  attend  at  least  one  meeting  and 
receive  at  least  3  hoxirs  of  flight 
instruction  withio  a  12-month  period. 
Since  the  cost  of  completing  one  phase 
of  the  Wings  program  would  be  much 
greater  than  receiving  1  hour  each  of 
flight  and  ground  instruction,  the  FAA 
has  dettfminad  that  requiring 
attendance  in  this  type  of  program 
would  place  an  undue  economic  burden 
on  the  general  aviation  public,  but 
should  remain  an  option. 

Additional  Comments 

The  FAA  received  additional     ^ 
comments  in  response  to  the  NPRM. 
Some  conunenters  suggest  that  the  FAA 
remove  the  BFR  requirement  from  the 
regulations  while  other  commenters 
suggest  that  the  FAA  require  separate  or 
supplementary  flight  mviews  for  eecfa 
category  of  aircraft  on  which  the  pilot 
wishes  to  operate.  These  commeats  are 
beyond  the  scope  of  this  project. 

Two  comments  were  received  on 
Amendment  No.  61-89  and  two 
commeats  were  received  on 
Amendment  No.  61-91.  All  four 
commenters  agree  with  the  deletion  of 
the  annual  fb^t  review  requirement  for 
the  afliecied  pilots. 

Regulatory  Evaluation  Summary 
Introduction 

Executive  Order  12291,  d^ed 
February  17,  1981,  directs  Federal 
Agencies  to  promulgate  new  regulations 
or  modifying  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs. 
Accordingly,  the  FAA  has  prepared  a 
detailed  economic  evaluation  of  this 
rule  and  placed  it  in  the  docket  The 
evaluation  identifies  and  analyzes  both 
the  quantifiable  and  nonquantifiable 
economic  effects  of  this  final  rule.  Based 
on  the  results  of  its  investigation,  the 
FAA  has  concluded  that  this  final  rule 
is  cost-beneficial. 

This  section  contains  a  simimary  of 
the  benefits  and  costs  analyzed  in  the 
regulatory  evaluation.  In  addition,  it 
includes  a  regulatory  determinalion 
required  by  the  1980  Regulatory 
Flexibility  Act  and  an  international 


trade  impact  assesunent.  If  more 
detailed  economic  inCormation  ia 
desired  than  is  presented  in  this 
summary,  the  reader  is  referred  to  the 
full  regulatory  evaluatian  costatnad  in 
the  docket 

BeaafltCaat  CmBpnisoH 

On  January  1, 1994.  this  final  role  will 

cover  approximately  450,000  active 
pilots.  The  FAA  assumes  that  most 
pilots  already  receive  1  hour  of  flight 
instruction  and  1  hour  of  ground 
instruction  in  their  BFTTs.  Based  on 
discussions  with  FAA  field 
representatives  and  comments  from  tile 
docket,  however,  some  pilots  aro 
receiving  1  hour  of  fli^  instruction  but 
only  Va  hour  of  ground  instmction 
during  their  BFR's.  For  the  purpose  of 
this  analysis,  this  rule  will  require  those 
pilots  to  incur  costs  of  an  additional  Vi 
hour  of  ground  instmction.  Because  the 
rule  requires  a  bienniel  fli^  review, 
only  half  of  the  affected  pilots  would 
incur  costs  each  year. 

In  1994,  the  rule  will  cost  affected 
pilots  $2.1  millien.  For  the  years  ISM- 
ZOOS,  the  total  coatB  will  be  $I«.Z 
million  discounted  at  7  paicent  (ST4.5 
million  discounted  at  10  perosnt). 

The  rule  will  provide  two  categuriea 
of  benefits.  First  there  will  be  a  cost- 
savings  from  die  elimination  of  the 
annual  Bight  review  raquirsmsnt  for  die 
affected  pilots.  In  addition,  flight 
instructors  who  renew  their  flight 
instructm^s  cotificate  by  means  of  an 
approved  FIRC  need  not  accomplish  the 
1  hour  of  ground  instruction  currently 
required  in  the  BFR.  Second,  a  more 
comprehensive  BFR  is  expected  to 
maintain  and  even  enhance  saiiBty. 

In  1994,  the  cost-savings  to  the 
affected  pilots  will  be  $17.8  million.  For 
the  years  1994-2003,  the  total  cost- 
savings  win  be  $135.3  million 
discounted  at  7  percent  ($121.6  million 
discounted  at  10  percent).  Because  the 
discounted  costs  of  the  ride  ^  7  percent 
win  be  $16.2  million  over  the  years 
1994-2003,  the  rule  is  cost  beaeficiaL 
The  FAA  also  estimates  that,  if  only  1 
percent  of  the  accidents  that  potentially 
could  have  been  prevented  by  a  more 
comprehensive  BFR  were  avoided, 
safety  benefits  in  1991  would  have  been 
between  $5.9  million  and  $7.7  million. 

The  cost-savings  for  this  final  rule  is 
greater  than  the  cost  estimate  shown  in 
the  final  rule  for  an  annual  flight  review 
(54  FR  13028  March  29. 1989]  because 
the  cost-savings  estimated  for  this  final 
rule  include  an  estimate  of  the  value  of 
time  for  the  affected  pilots. 

International  Trade  Impact  Analysis 

This  final  rule  has  a  negligible  impact 
on  trade  opportunities  for  U.S.  firms 
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doing  business  overseas  or  on  foreign 
firms  doing  business  in  the  IXS.  The 
final  rule  primarily  affiscts  recreational 
pilots  and  noninstnunent-rated  private 
pilots  with  fewer  than  400  hours  of 
fli^t  time,  not  businesses  involved  in 
the  sale  of  aviation  products  or  services. 

Regulatory  Flaxibtlity  Deterenination 

This  final  rule  does  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  small  entities,  niots,  rather 
than  business  entities,  will  be  affiected 
by  this  final  rule.  Where  an  afliscted 
pilot  is  also  the  sole  proprietor  of  a 
small  business,  and  exercises  the 
privileges  of  his  or  her  certificate  in 
operations  that  are  incidental  to  that 
business,  this  final  rule  has  only  a 
negligible  cost  impact.  This  final  rule  is. 
however,  likely  to  reduce  revenues  for 
flight  instructors  who  potentially  could 
receive  income  from  administering  an 
annual  flight  review.  In  1994, 
approximately  131,000  pilots  will  be 
affected  by  repeal  of  the  annual  flight 
review  requirements.  These  pilots  will 
each  receive  a  cost-savings  of  $44 
amiually  (2  hours  at  $22  per  hour).  The 
total  instructor-related  cost-savings  to 
affected  pilots  will  be  $5.76  million.  On 
December  31. 1991.  there  were  69,209 
flight  instructor  certificates.  Assiuning 
that  all  of  the  certificates  were  active, 
the  income  to  flight  instructors  will  be 
reduced  by  approximately  $83  each 
annually.  This  is  not  a  significant 
impact. 

Federalim  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fedOTslism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Redaction  Act 

In  accordance  with  the  Paperwoiii 
Reduction  Act  of  1980,  (Pub.  L.  96-511). 
there  are  no  requirements  fior 
infiarmation  coUection  associated  with 
this  rule. 
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Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  xmder 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034  February  26. 1979).  A 
regulatory  evaluation  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 

"FOR  FURTHER  mFORMATION  CONTACT." 
List  of  Subjects  in  14  CFR  61 

Aeronautical  knowledge,  Aviation 
safety,  Cross-country  flight  privileges. 
Eligibility  requirements.  Limitations. 
Operational  experience.  Student  pilots. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  61  of  the  Federal  Aviation 
Regulations  (14  CFR  part  61)  as  follows: 

PART  61-«€RTIFICATK)N:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  reed  as  follows: 

Aothwrity:  49  U.S.Q  Appendix  1354(a). 
1355. 1421. 1422.  and  1427;  49  U.S.C  106(g). 

2.  Section  61.56  is  revised  to  read  as 
follows: 

|ei.w    rNgm  review 

(a)  A  flight  review  consists  of  a 
minimum  of  1  hour  of  flight  instruction 
and  1  hour  of  ground  instruction.  The 
review  must  include— 

(1)  A  review  of  the  current  general 
operating  and  flight  rules  of  part  91  of 
this  chapter;  and 

(2)  A  review  of  those  maneuven  and 
procedures  which,  at  the  discretion  of 
the  person  giving  the  review,  are 
necessary  for  the  pilot  to  demonstrate 
the  safe  exercise  of  the  privileges  of  the 
pilot  certificate. 


(b)  Glider  pilots  may  substitute  a 
minimum  of  three  instructional  flights 
in  a  glider,  each  of  which  includes  a 
360-degree  turn,  in  lieu  of  the  1  hour  of 
flight  instruction  required  in  paragraph 
(a)  of  this  section. 

(c)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  no  person 
may  act  as  pilot  in  command  of  an 
aircraft  imless.  since  the  beginning  of 
the  24th  calendar  month  before  the 
month  in  which  that  pilot  acts  as  pilot 
in  command,  that  person  has — 

(1)  Accomplished  a  flight  review 
given  in  an  aircraft  for  which  that  pilot 
is  rated  by  an  appropriately  rated 
instructor  certificated  under  this  part  or 
other  person  designated  by  the 
Administrator;  and 

(2)  A  logbook  endorsed  by  the  person 
who  gave  the  review  certifying  that  the 
person  has  satisfactorily  completed  the 
review. 

(d)  A  person  who  has.  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  a  pilot 
proficiency  check  conducted  by  the 
FAA,  an  approved  pilot  check  airman, 
or  a  U.S.  Armed  Force,  for  a  pilot 
certificate,  rating,  or  operating  privilege, 
need  not  accomplish  the  flight  review 
required  by  this  section. 

(e)  A  pereon  who  has.  within  the 
period  specified  in  paragraph  (c)  of  this 
section,  satisfactorily  completed  one  or 
more  phases  of  an  FAA-sponsored  pilot 
proficiency  award  program  need  not 
accomplish  the  flignt  review  required  by 
this  section. 

(0  A  person  who  holds  a  ourent  flight 
instructor  certificate  who  has.  within 
the  period  specified  in  paragraph  (c)  of 
this  section,  satisfectorily  completed  a 
renewal  of  a  flight  instructor  certificate 
under  the  provisions  on  §  61.197(c), 
need  not  accomplish  the  1  hour  of 
ground  instruction  specified  in 
subparagraph  (a)(1)  of  this  section. 

(^  The  requirements  of  this  section 
may  be  accomplished  in  combination 
with  the  requirements  of  §  61.57  and 
other  applicable  recency  requirements 
at  the  discretion  of  the  instructor. 

Issued  in  Washington,  DCt  on  July  19, 
1993. 

loMphKLIMBaise. 
Ac^Dg  Adminitlrata: 
(FR  Doc.  93-17975  Filed  7-27-93;  8:45  am] 
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Protection  Agency 

40  CFR  Part  258 

Solid  Waste  Disposal  Facility  Criteria; 

Delay  of  the  Effective  Date;  Proposed 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40CFRPert258  I 

(Fm.-46S4-a/EPA530-Z-«-O10) 

Solid  Weste  Disposal  Facility  Crtterta; 
Delay  of  ttw  Effective  Date 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  October  9. 1991.  EPA 
promulgated  revised  Federal  criteria  for 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  under  Subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RC31A).  EPA  is  proposing  to  amend 
these  criteria  by  delaying  the  effective 
date  for  six  months  for  certain  small 
landfills  and  by  delaying  the  effective 
date  for  one  year  of  the  financial 
assurance  requirements  for  all  landfills. 
The  Agency  has  received  a  considerable 
number  of  requests  from  States, 
localities,  and  other  groups  to  extend 
the  effective  date.  This  proposal  is  not 
intended  to  change  the  MSWLF  criteria, 
but  would  provide  certain  owners/ 
operators  with  additional  time  to  come 
into  compliance  with  the  MSWLF 
criteria  requirements. 

This  proposal  aimounces  future 
changes  to  the  small  landfill  exemption 
relatml  to  ground-water  moaitorijaig  and 
modifies  the  timing  of  cooplkiioe  with 
the  closure  requirements  for  owners/ 
operators  that  caese  leoaipt  of  waste 
prior  to  the  efFBctive  data. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
27, 1993. 

ADOncCSES;  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  Docket  Cleric.  OSW  (OS- 
305),  Docket  No.  F-93-XMLP-FFFFF, 
U.S.  Environmental  Protection  Agency 
Headquarters.  401  M  Street,  SW., 
Washington.  DC  20460.  CommenU 
should  include  the  docket  number  F- 
93-XMLP-FFFFF.  The  public  docket  is 
located  in  M2616  at  EPA  Headquarters 
and  is  available  for  viewing  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
(202)  260-9327.  Copies  cost  SO.lS/page. 
Charges  under  $25.00  are  waived. 
FOR  RMTNEft,  MFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline.  Office  of  Solid 
Waste,  U.S.  Envirtmfflental  Protection 
Agency,  401  M  Street,  SW..  Washington. 
DC  20460,  (800)  424-9346,  TDD  (800) 
553-7672  (hearing  impaired);  in  the 
Washington,  DC  metropolitan  area  the 


number  is  (703)  920-9810.  TDD  (703) 
486-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  proposed  rule, 
contact  Allen  Geswein  or  An(bew 
Teplitzky.  Office  of  Solid  Waste  (OS- 
301).  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460.  (202)  260-1099. 
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LAothorHy 

EPA  is  propofling  today's  regulations 
under  the  authority  of  sections  2002  and 
4010(c)  of  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended. 
RCRA  section  2002  provides  the  EPA 
Administrator  with  the  authority  to 
promulgate  regulations  as  are  necessary 
to  carry  out  her  functions  under  the  Act. 
42  use.  6912.  Under  section  4010(c)  of 
RCRA,  the  EPA  Administrator  is 
required  to  promulgate  revised  criteria 
for  facilities  that  may  receive  houadiold 
hazardous  waste  (HHW)  or  small 
quantity  generator  (SQG)  waste.  The 
criteria  shall  be  those  necessary  to 
protect  human  health  and  the 
environment.  At  the  same  time,  in 
promulgating  these  revised  criteria,  the 
Administrator  may  take  into  account  the 
practicable  capabilities  of  facilities  that 
may  receive  HHW  or  SQG  waste.  42 
U.S.C.  6949a(c).  EPA  has  interpreted 


"practicable  capability"  to  include  both 
the  costs  which  facilities  will  incur  in 
complying  with  the  revised  criteria  and 
the  technical  capability  of  facilities  that 
must  comply  with  the  regulations.  56 
FR  50978,  50983-84  (October  9,  1991); 
53  FR  33314.  3325  (August  30. 1988). 
EPA  has  taken  practicable  capability  of 
MSWLF  owners/operators  into  account 
in  proposing  to  modify  the  effective  date 
of  the  revised  criteria  as  set  forth  in  this 
Federal  Register  notice. 

II.  Background 

A.  Overview  of  Subtitle  D  Current 
Effective  Dates 

On  October  9, 1991,  EPA  promulgated 
a  rule  under  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  and 
section  405  of  the  Clean  Water  Act 
pertaining  to  the  disposal  of  solid  waste 
and  sewage  sludge  in  municipal  solid 
waste  landfills  (56  FR  50978  (October  9. 
1991)).  These  regulations  apply  to 
owners  and  operators  of  all  municipal 
solid  waste  landfill  units  that  receive 
waste  on  or  after  October  9, 1993. 
Landfill  owners/operators  that  stopped 
accepting  waste  before  October  9, 1991 
are  not  required  to  comply  with  the 
regulations.  Landfill  owners  and 
operators  that  stop  accepting  waste 
between  October  9, 1991  and  October  9, 
1993  are  exempt  from  all  of  the 
regulatory  requirements  except  for  the 
final  cover  requirement  (found  in  40 
CFR  258.60(a)),  which  must  be  applied 
within  six  months  of  last  receipt  of 
waste.  While  owners  and  operators  that 
continue  to  receive  waste  beyond  the 
effective  date  must  comply  with  the 
remainder  of  the  landfill  regulations 
(including  location  restrictions, 
operation,  design,  ground-water 
monitoring  and  corrective  action, 
closure  and  post-closure,  and  financial 
assurance),  the  regulations  provide  for  a 
phase-in  of  two  of  the  more  costly 
requirements:  The  financial  assurance 
requirements  (April  9, 1994]  and 
ground-water  monitoring  and  corrective 
action  requirements  (October  9, 1994 
through  October  9, 1996). 

B.  Implementatiori  of  the  MSWLF 
Criteria 

Section  4005(c)(1)(B)  of  RCRA,  as 
amended,  requires  states  to  develop  and 
implement  permit  programs  or  other 
systems  of  prior  approval  and 
conditions  to  ensure  that  the  MSWLFs 
are  complying  with  the  MSWLF 
Criteria.  EPA's  role  is  to  review  and 
approve  these  programs.  EPA  believes 
that  for  permit  programs  to  be 
considered  adequate,  a  state  must  have 
the  capability  of  issuing  permits  or  some 
other  form  of  prior  approval  for  all 
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MSWLFs  in  the  state,  and  must 
establish  requirements  adequate  to 
ensure  owners  and  operators  vrill 
comply  with  the  federal  landfill  criteria. 
A  state  also  must  be  able  to  ensure 
compliance  through  monitoring  and 
enforcement  actions  and  must  provide 
forpublic  participation. 

The  Agency  intends  to  extend  to 
Indian  IVibes  the  same  opportxmity  to 
apply  for  permit  program  approval  as  is 
available  to  states.  Providing  Tribes 
with  the  opportunity  to  apply  for 
approval  to  adopt  and  implement 
MSWLF  permit  programs,  while  not  a 
statutory  requirement  in  RCRA  section 
4005(c)(1)(B),  is  consistent  %vith  EPA's 
Indian  Policy.  The  Agency  plans  to 
propose  the  concept  of  Tribal  permit 
program  approval  when  a  tentative 
notice  of  permit  program  adequacy  is 
published  for  the  first  Indian  Tribe 
seeking  program  approval. 

If  EPA  approves  a  state/Tribal 
program,  a  state/Tribe  has  the 
opportimity  for  more  flexibility  and 
discretion  hi  implementing  the  criteria 
according  to  local  conditions  and  needs. 
Owners  and  operators  located  in  a  state/ 
Tribe  with  an  approved  program  may 
benefit  bom  this  potential  flexibility, 
which  extends  to  many  parts  of  the 
MSWLF  regulations.  For  example, 
owners  and  operators  in  imapproved 
states/Tribes  must  design  their  landfill 
with  a  composite  liner  in  compliance 
with  40  CFR  258.40(b),  whereas 
approved  states/Tribes  may  allow  an 
owner/operator  to  use  an  alternative 
design  based  on  the  performance 
standard  described  in  40  CFR  258.40(a). 
Because  of  the  tremendous  flexibility 
provided  in  an  approved  permit 
program,  and  because  it  is  mandated  by 
section  400S(c)(l)(B)  of  RCRA.  EPA 
fully  expects  that  most  states  will  apply 
for  and  receive  full  approval  of  their 
MSWLF  permit  programs,  thereby 
maintaining  the  lead  role  in 
implementing  and  enforcing  the 
MSWLF  Criteria  promulgated  under  40 
CFR  part  258.  States  are  currently  in 
various  stages  of  the  program  approval 
process.  Several  states  have  received 
"partial"  program  approval,  whereby 
only  some  portions  of  the  state  program 
have  been  approved  while  the 
remainder  of  the  program  is  awaiting 
approval  pending  completion  of 
statutory  and/or  regulatory  changes  by 
the  state.  In  situations  whera  a  state 
program  is  not  approved,  or  where 
portions  of  a  program  are  not  approved 
(in  the  case  of  a  partial  approval),  the 
MSWLF  criteria  are  implemented  by  the 
owner  and  operator,  with  no  Federal 
permitting  program  or  interaction.  In 
situations  where  the  Criteria  are  self- 
implementing,  each  owner/operator 


must  document  compliance  and 
maintain  this  documentation  in  his/her 
operating  record. 

C.  Siunmary  of  Features  in  the  Criteria 
That  Serve  to  Facilitate  Compliance 

When  the  MSWLF  Criteria  were 
developed,  the  Agency  realized  that 
owners  and  operators  of  MSWLFs 
would  need  time  to  come  into 
compliance  with  the  regulations  and 
that  some  flexibility  in  the  regulations 
would  be  necessary  because  one 
standard  set  of  regulations  would  not 
necessarily  accommodate  the  variety  of 
conditions  that  exist  at  each  landfill 
location  across  the  country.  Taking  into 
account  the  practicable  capability  of 
MSWLF  owmers/operators,  the  MSWLF 
Criteria  contain  a  nimiber  of  features 
that  serve  to  facilitate  compliance. 

1.  Phased  Effective  Dates 

First,  the  cxirrent  effective  date  of  the 
Criteria  is  two  years  after  the  date  of 
promulgation  in  order  to  provide 
sufficient  time  for  facilities  to  acquire 
sufficient  capital  and  resources  to  either 
upgrade  their  facilities  or  close  and  find 
an  alternative  waste  management 
option.  The  Agency  also  recognized  that 
a  delayed  effective  date  would  provide 
time  to  review  the  adequacy  of  a  state/ 
Tribal  permit  program.  The  two-year' 
window  also  accommodates  owners  and 
operators  of  MSWLFs  that  wish  to  close 
their  landfills  to  avoid  having  to  comply 
with  all  of  the  Criteria.  These 
individuals  may  accept  waste  up  imtil 
the  effective  date  and  then  take  another 
six  months  to  complete  closure,  thereby 
maximizing  the  time  available  to  sectuv 
an  alternative  method  of  waste 
management  and  procure  funding  and 

f>rofessional  services  to  close  the 
andfill. 

In  addition  to  a  two-year  effective 
date  window,  the  Criteria  also  provide 
phased  efiisctive  dates  for  certain 
provisions  of  the  nile.  First,  ground* 
water  monitoring  requirements  for 
existing  units  and  lateral  expansions  of 
existing  units  are  phased-in  between 
October  9. 1994  and  October  9, 1996. 
according  to  a  schedule  set  by  an 
approved  state  or,  in  a  unapproved 
state,  depending  on  the  proximity  of  the 
MSWLF  unit  to  a  drinking  water  intake. 
As  discussed  in  the  October  9, 1991 
preamble  to  the  Final  Rule,  this 
additional  time  was  provided  to 
compensate  for  the  lack  of  qualified 
drilling  firms  and  hydrogeologists  that 
would  have  been  necessary  to  bring 
everyone  into  compliance  at  the  same 
time.  56  FR  50978.  51062-51063  (Oct.  9, 
1991). 

Second,  the  effective  date  of  the 
financial  assurance  requirements  is 


April  9. 1994.  or  30  months  following 
the  publication  of  the  Final  Rule.  As 
discussed  in  the  preamble  to  the  Final 
Rule,  this  additicmal  time  was  provided 
to  accommodate  promulgation  of  a 
financial  test  for  local  governments  and 
corporations,  to  allow  the  financial 
mariiet  sufficient  time  to  respond  to  new 
demands  for  financial  instruments,  and 
to  provide  time  for  local  governments 
and  corporations  to  plan  for  and  obtain 
any  needed  financial  assurance.  56  FR 
51104  (Oct.  9, 1991). 

EPA  also  included  provisions  in  the 
rule  that  in  some  way  phase  in  certain 
requirements.  For  example,  should  an 
existing  unit  not  be  able  to  comply  writh 
the  location  restrictions  for  airport 
safety,  floodplains,  or  unstable  areas, 
owners/operators  would  have  luitil  at 
least  1996.  and  potentially  later  if  the 
landfill  is  located  in  an  approved  state, 
to  close.  In  addition,  the  landfill  Criteria 
do  not  require  a  liner  for  existing 
portions  of  MSWLF  units;  the  owner  or 
operator  need  not  install  a  liner  imtil 
the  unit  is  expanded  laterally. 

Thus,  for  existing  MSWLF  units,  this 
generally  means  that  the  only 
requirements  that  immediately  take 
effect  on  October  9, 1993  are  the 
operating  criteria,  which  include  "good 
housekeeping"  requirements  such  as 
access  control,  liquid  restrictions,  and 
procedures  to  exclude  the  receipt  of 
regulated  hazardous  wastes  and 
polychlorinated  biphenyls  (PCBs). 

2.  Small  Landfill  Exemption 

Section  258.1(f)  of  the  MSWLF 
Criteria  includes  an  exemption  bom  the 
design,  ground-water  monitoring,  and 
corrective  action  requirements  for  some 
very  small,  remote  MSWLFs,  so  long  as 
these  landfills  show  no  evidence  of 
ground-water  contamination.  The 
Agency's  Regulatory  Impact  Analysis 
foimd  that  these  three  regulatory 
requirements  as  the  costliest  elements  of 
the  regulations.  In  adopting  this 
exemption,  EPA  maintained  that  it  had 
complied  with  the  statutory  standard  to 
protect  human  health  and  the 
environment,  taking  into  account  the 
practicable  capabilities  of  small  landfill 
owners  and  operators.  However,  on  May 
7, 1993.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  Court  issued  an  opinion 
pertaining  to  a  Sierra  Quo  and  Natural 
Resources  Defense  Counsel  (NRDQ 
challenge  to  the  MSWLF  Criteria  [Siena 
Club  V.  United  States  Environmental 
Protection  Agency,  No.  92-1003  (D.C 
Cir.  May  7, 1993),  which  vacated  the 
small  landfill  exemption  relating  to 
ground-water  monitoring.  Thus,  all 
MSWLFs,  regardless  of  size,  are  now 
required  to  perform  ground-watw 
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monttofing.  SdmD  UndfiHe  thet  meet 
the  criterie  eat  foitfi  in  40  CFR 
258.1(1X1)  will  oontimie  to  be  eligible 
for  the  exenption  from  the  design 
requirements. 

3.  Addkional  Flexibility  Available  to 
Ownets/Operaior*  in  SUtea  With  EPA- 
Approved  Pennit  ProgFama 

As  nMDtiooed  eartier,  alatea/Tribet 
with  EPA-epproved  pennh  programs 
acquire  a  significant  amount  of 
flexibility  with  respect  to  the  way  in 
which  they  fadplement  the  MSWLP 
criteria,  potentially  resulting  in 
considerable  cost  savings  to  the  o%vner 
and  operator.  In  addition  to  the  example 
of  flexibility  discussed  eeriier  with 
respect  to  an  aHemative  Hner  design,  an 
approved  sMe/THbe  may  use 
alternative  apptoechee  to  the  federal 
requirements  that  would  apply  in 
unapproved  states/Tribes,  while  still 
protecting  human  health  and  the 
environment  Examples  include: 
allowing  siting  in  certain  locations 
where  owners/operaton  in  unapproved 
states/Tribes  could  not;  allowing  an 
alternative  cover  material,  other  than  six 
inches  of  soil,  to  be  applied  at  the  end 
of  each  operating  day;  ahering  ground- 
water monitoring  frequencies  and  clean- 
up standards;  allowing  for  alternative 
landflll  cover  designs;  shortening  the 
post-closure  care  period:  and  permitting 
the  use  of  an  alternative  financial 
assurance  mechanism.  | 

m.  Delay  of  the  Effective  Dale 

A.  Beasom  Cited  for  a  Delay  of  the 
Effective  Date 

Despite  die  existing  featuree  of  the 
Criteria  that  serve  to  fedlitate 
compliance  with  the  Subtitle  D 
regulations,  the  Agency  has  received  a 
considerable  number  of  requests  to 
extend  the  efleclive  date,  lliese  requests 
have  come  largely  from  local 
governments  thet  own/operate  small 
MSWLFs,  and  a  number  of  the  national 
organizMiona  who  represent  local 
government  interests.  Theee  requestors 
dted  a  number  of  reasons  for  a  delay  of 
the  effective  date,  v^ch  are 
summarized  below.  I 

1.  Inability  To  Comply  With  Unfunded 
Federal  Programs 

The  Agency  has  received  a  number  of 
letters  strseaing  the  struggle  ttiat  local 
governments  are  experiencing  in  their 
attempt  to  comply  erith  an 
"overwhelming"  munber  of  "unfunded" 
faderal  requiieSienti.  In  addition  to  the 
MSWLF  criteria,  local  goeenuneats 
must  deal  writh  e  variety  of  compliance 
costs  of  such  envisonraental  programs  as 
the  underground  storage  tank  program, 


the  safe  drinking  water  program,  and  the 
wastewater  treetroent  prooam,  all  of 
which  are  competing  for  alraady  scarce 
local  government  funds.  Local 
governments  have  requested  a  delay  in 
the  effective  date  of  the  MSWLF  Criteria 
to  give  them  additional  time  to  put  the 
financing  in  place  to  either  upgrade 
their  existing  landfill(s)  or  close  their 
landfill(s)  and  procure  an  alternative 
form  of  waste  management. 

2.  Unavailability  of  Flexibility  in 
Unapproved  States 

Because  most  states  are  in  the  process 
of  having  their  permit  programs 
approved  by  EPA,  local  governments 
have  expressed  uncertainty  regarding 
the  reguletory  requirements  they  will  be 
subject  to  on  the  effective  date  of  the 
criteria.  This  cieetes  a  potentially 
confusing  situation  where,  on  October  9, 
1993.  owners/operators  in  unapproved 
statea  would  be  subject  to  "overlapping" 
federal  and  state  requirements.  In 
addition,  where  a  state  is  not  approved 
before  the  effective  date,  ownen  and 
operatora  in  that  state  would  not  be 
afforded  the  flexibility  that  could  be 
available  in  approved  states  to  allow  for 
consideration  of  local  conditions  and 
needs  when  designing  and  operating  a 
landfill.  For  exampfe.  owneis/operatora 
in  an  unapproved  state  are  required  to 
place  six  inches  of  eerthen  material  on 
top  of  their  waste  at  the  end  of  each 
operating  day  (known  as  "daily  cover"); 
whereas  an  approved  state  would  have 
the  flexibility  to  allow  owners/operaton 
to  use  an  alternative  "daily"  cover,  such 
as  foam,  should  it  meet  a  general 
performance  standard.  These  alternative 
daily  covers  could  save  valuable  landfill 
space  end  result  in  considerable  cost 
savings  to  the  owner/operator. 

3.  Delays  in  Gaining  Access  to  a  New 
Waste  Management  Facility 

Local  governments  that  plan  to  cloae 
their  own  landfills  and  join  a  regional 
facility  are  experiencing  delays  in 
gaining  access  to  the  new  fecUity  due  to 
difficmties  in:  Securing  financial 
backing,  acquiring  permits  and  other 
approvals,  and/or  completing  timely 
construction  of  a  transfer  statirai  and/or 
the  new  landfill;  information  provided 
to  EPA  indicate  that  this  is  especially 
true  for  communities  with  smaller 
landfllls  (e.g..  accepting  less  than  100 
TPD)  that  are  more  likely  to  dose 
existing  units  and  join  a  regional 
facility.  In  some  states,  the  permitting 
process  is  unable  to  handle  the  influx  of 
applications  for  new  landfill  permits 
and  for  modifications  of  existing  landfill 
permits,  thereby  delaying  an  owner's/ 
operator's  ability  to  meet  the  criteria  on 
the  effective  date.  In  addition,  many 


local  governments  have  experienced 
continued  opposition  to  the  siting  of 
new  regional  fecilities  by  local 
opposition  groups,  who  have  initiated 
litigation  to  challenge  siting  decisions. 
Bond  issues,  tax  increases,  and  tipping 
fee  diarges  needed  to  finance  the 
closure  or  construction  of  MSWLFs 
have  had  to  go  through  the  legal 
processes  required  for  approval  of  such 
actions.  Some  local  governments  have 
had  to  seek  new  statutory  authorization 
frnm  their  states  to  allow  the  local 
governments  to  form  regional  districts 
or  to  finance  facilities.  Because  many 
state  legislatures  meet  only  for  a  few 
months  each  year,  this  task  is  just  now 

Ktting  completed  in  some  places.  These 
cal  governments  are  requesting  a  delay 
in  the  effective  date  so  that,  until  the 
new  landfill  is  complete,  they  can  keep 
their  local  landfill(s)  open  without  being 
subject  to  the  new  regulatory 
requirements  (especially  costly  gnnmd- 
water  monitoring,  post-closure  care,  and 
corrective  action  requirements). 

B.  Proposal  To  Extend  the  Effective  Date 

In  response  to  th'ese  concerns,  the 
Agency  today  proposes  a  one-time 
extension  of  the  enective  date  of  the 
MSWLF  criteria  for  a  period  of  six 
months — from  Octobw  9, 1993  to  April 
9, 1994 — for  ownen  and  operatora  of 
relatively  small  MSWLF  units  (existing 
and  lateral  expansions)  if  certain 
conditions  are  met.  EPA  is  not 
proposing  any  changes  in  the 
substantive  requirements  of  the  criteria. 
To  qualify  for  the  extension,  the 
following  proposed  conditions  would 
need  to  be  met:  (1)  The  landfill  receives 
100  tons  per  day  (TPD)  or  less  of  any 
combination  of  household,  commercial, 
or  industrial  solid  waste  on  an  annual 
average  basis;  (2)  the  landfill  is  located 
in  a  state  that  has  submitted  an 
application  for  program  approval  to  EPA 
by  October  9, 1993  or  is  located  on 
Tribal  lands;  and  (3)  the  landfill  is  not 
currentfy  on  the  Superfund  National 
Priorities  List  (NPL).  A  further 
discussion  of  individual  aspects  of  this 
proposed  extension  follows.  It  should  be 
noted  that  a  state/Tribe,  regardless  of  its 
pennit  program  approval  status,  may 
impose  more  stringent  effective  dates 
ana/at  more  stringent  criteria  for 
qualifying  for  an  extension. 

1.  Basis  for  Six-Month  Timeframe 

As  discussed  earlier,  ownen  and 
op«atan  have  expressed  concern  that 
the  federal  criteria  may  be  effective 
before  their  reflective  states  obtain  EPA 
approval  of  their  permit  programs, 
thereby  subjecting  such  localities  to  a 
changing  set  of  federal-then-state 
regulations  over  a  short  period  of  time 
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and  initially  limiting  the  flexibility 
available  to,  and  potentially  increasing 
design  sad  operating  costs  for,  owners 
and  operators  in  states  with  EPA- 
approved  permit  programs.  EPA's 
oirrent  data  indicate  that  nearly  all 
states  will  submit  an  application  for 
approval  l^  October  9, 1993.  The 
Agency  has  found  that  the  approval 
process  for  a  state's  application  takes 
approximately  six  months.  A  six-month 
delay  of  the  eCFactive  date  would  mean 
that  most  states  will  have  an  approved 
permit  {jrogram  by  AprH  9, 1994. 
Therefore,  by  delaying  the  effactiva  date 
for  six  monthS'-until  April  9, 1994 — the 
vast  maiority  of  owners  end  operators 
will  be  ^le  to  take  advantage  of  the 
flexibiUty  afforded  to  states  with 
approved  progtams  and  to  take 
advantage  of  the  potential  cost  savings 
that  the  flexibility  may  provide.  Tn 
additicm,  because  many  state  programs 
are  expected  to  be  approved  in  the 
period  between  October  9, 1993  and 
April  9. 1994;  extending  the  elective 
date  six  months  wdll  allow  many  local 
governments  to  avoid  the  situation  of 
gearing  up  to  meet  federal  standards  and 
then,  a  few  months  later,  changing  to 
meet  newly  approved  state  standwds. 
EPA  has  received  comments  from  a 
number  of  commimitiee  that  state  that  it 
has  been  impracticable  for  them  to 
obtain  a  pennit  for  a  new  fedlity  within 
the  current  two  year  efiactive  date  time 
frame  or  to  reach  agreements  with  other 
communities  to  establish  a  r^onal 
landfill.  The  additjonal  six  months 
included  in  this  proposal  would  provide 
commimities  that  have  already  initiated 
attempts  to  utilize  ahemative  disposal 
facilities  with  time  to  obtain  either  the 
permits  for  a  new  fiudlity  or  to  reach 
agreements  with  other  communities.  La 
addition,  the  six  month  delay  will 
assure  that  communities  that  have 
already  sought  alternative  disposal 
facilities,  or  have  initiated  efiiorts  to 
modify  their  existing  MSWLF  to  comoly 
with  the  rule,  wiU  have  the  additional 
time  to  obtain  adequate  financing  to 
support  such  efforts.  Thus,  the  proposed 
six-month  extension  in  the  effective 
date  takes  into  account  the  practicable 
capabilities  of  the  owners/operators  of 
MSWLFs  in  accordance  with  RCRA 
section  4010(c^'  Commimities'  efforts 
and  dieir  difficulties  to  comply  with  the 
rule  by  October  9, 1993  also  are 
discu^ed  in  the  next  section  of  the 
preamble. 

2.  The  Extensioa  Is  Limited  to  Landfills 
Acoeptii^  100  Tons  Per  Day  or  Less  of 
Solid  Waste 

Based  on  tiw  information  gathered  by 
the  AgMicy  rraarding  the  need  for  a 
delay  of  the  enactive  date,  it  ^^ears 


that  the  primary  concern  is  the  impact 
of  the  criteria  on  smaller  conmranity 
landfills  where  financial  conditions  uid 
geography  create  significant  obstacles  to 
compliance,  despite  good*fBith  efforts  to 
comply.  In  response  to  the  MSWLF 
criteria  and  other  factors,  many  of  the 
smaller  landfills  may  doee  and  their 
users  will  histead  smd  their  waste  to  a 
regional  waste  management  facility  diat 
can  take  advantage  of  an  economy  of 
scale.  (EPA  data  indicate  that  average 
annual  hous^old  payments  in  1987  for 
environmental  services  in  a  sample  ot 
over  8,000  cities,  to%vns,  and  towmriiips 
were  above  average  for  cities  of  less  than 
50,000  and  below  average  for  cities  of 
greater  than  50,000,  suggesting  that 
economies  of  scale  are  available  to 
communities  of  greeter  than  50,000.) 
The  process  of  closing  dietr  own  landfill 
and  arranging  for  a  rc^onal  facility  has 
taken  more  time  than  many 
communities  anticipated,  hence  the 
intense  interest  of  SBoall  conununities  in 
a  de4ay  of  the  criteria  eOactive  date. 

Based  on  available  information, 
landfills  accepting  100  tons  per  day  or 
less  of  solid  waste  appear  to  oe 
experiencing  the  most  severe  budget 
and  technical  problems  that  have  led  to 
a  request  for  an  extension.  Sudi 
landfills  generally  serve  commimities 
widi  a  population  up  to  a  range  of 
45,000  to  57,000.  It  is  important  to  note 
that  the  effective  date  for  MSWLF  miits 
accepting  greater  than  100  TPD 
continues  to  be  October  9, 1993. 

The  AgMicy  is  concerned  that  some 
landfill  owners/operators  will  alter  the 
amount  of  waste  they  are  presently 
accepting  in  order  to  take  advantage  of 
today's  proposed  six-month  extension. 
For  example,  some  landfills  accepting 
greater  than  100  TPD,  on  average,  may 
want  to  achieve  an  wctended  effective 
date  by  suddmly  reducing  the  unount 
of  waste  they  receive  to  meet  the  100 
TPD  cutoff.  Because  today's  extension  is 
intended  for  smaller  landfills  already  in 
existence,  the  Agency  is  today 
proposing  a  method  of  determining 
whether  an  owner/operator  meets  the 
100  TPD  Umit. 

To  determine  wfaeAer  one  meets  the 
100  TPD  limitation  to  qualify  and 
continue  to  be  eligible  for  the  extension, 
the  owner/operator  must  meet  two 
conditions.  First,  to  qualify  for  the 
extension,  the  owner/operator  must 
assure  &at  the  average  daify  tonnage 
received  over  the  one-year  period 
extendipg  October  9,  IWl  throu^ 
October  9, 1992  is  100  TPD  or  ms.  This 
should  provide  e  reasonable  "snapriiot" 
of  landfill  size. 

Second,  the  owner/operator  also  must 
assure  that  tfie  daily  tonnage  received 
on  a  moBtMy  hesis  during  eech  raon& 


of  the  six-month  extension  period  is  100 
TPD  or  less.  The  Agency  considered 
establishing  a  daify  maximum  of  100 
tons,  but  decided  that  the  use  of 
monthly  averages  was  a  mora  flexible 
approach.  This  allows  an  owner/ 
operator  to  occasionally  receive  above 
100  tons  per  day  without  jeopardizing 
the  extensiiHi,  as  long  as  the  average 
received  per  day  diiring  the  month  was 
less  than  100  TPD. 

The  Agency  is  not  establishing 
mandatory  recordkeeping  and  reporting 
requirements.  Owners/operators  of  very 
small  landfills  (receiving  far  less  than 
100  TPD)  probably  need  little  or  no 
documwitation.  However,  owners/ 
operators  that  handle  close  to  100  TPD 
may  wish  to  retain  evidence  that  they 
are  eligible  for  the  extended  effective 
date. 

To  determine  the  average  tons 
received  per  day  over  the  one  year 
period,  the  owner/operator  could 
simply  divide  the  tc4al  annual  amount 
of  waste  received  by  365  days.  The 
Agency  realizes  that  many  smril 
landfills  do  not  have  scales  or  ether 
means  to  weigh  the  trash  hauling 
vehicles  as  they  enter  the  landfill.  V  no 
scales  are  available,  owners/operators 
may  use  other  means  to  assure  they 
meet  the  ton  per  day  limit.  For  example, 
the  owner/operator  could  conduct  a 
one-time  measurement  of  typicri  foil 
trash  hauling  vehicles.  This  could  then 
be  used  to  determine  average  tons' per 
day.  Other  options  include  estimating 
weight  from  volume  of  trash  hauling 
vehicles  by  using  a  conversion  fector 
(e.g.,  one  ton  equal  to  three  cubic  yard*), 
or  using  sales/acceptance  receipts  from 
trash  haulera. 

The  Agency  solicits  comments  on 
whether  these  two  calculations  are 
necessary  in  order  to  avoid  extending 
the  effisctive  date  for  historically  larger 
facilities.  The  Agencv  also  aatkt 
comment  on  the  methods  of  calculating 
the  tons  per  day. 

While  the  MSWLF  criteria  apply  only 
to  landfills  that  accept  hous^old  waste, 
the  Agency  is  aware  that  many  of  these 
landfills  also  accept  commercial  and 
non-hazardous  industrial  solid  waste. 
The  definitions  of  household, 
commnciaL  and  industrial  solid  waste 
may  be  found  in  40  CFR  258.2.  Data 
contained  in  the  EPA  Rep<Ht 
"Characterization  of  Municipal  Solid 
Waste  in  the  United  States:  1992 
Update,"  indicate  that  55  to  65  percent 
of  municipal  solid  waste  comes  from 
residential  sources  and  35  to  45  percent 
comes  from  commercial  sources.  Other 
data  compiled  by  the  Agency  suggest 
that,  Mdiile  the  vast  amount  of 
nonhazardous  industrial  waste  is 
generated  by  raanufactums  end  is 
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managed  on-site,  a  small  percentage  of 
industrial  waste  is  sent  to  MSWLFs. 
When  deliberating  over  the 
qualifications  for  the  proposed 
extension  in  today's  nile,  the  Agency 
considered  prohibiting  MSWLFs  that 
qualify  for  the  extension  firom  accepting 
non-hazardous  industrial  waste.  For 
several  reasons,  however,  the  Agency 
decided  against  a  prohibition  of 
accepting  industrial  waste.  Specifically. 
(1)  Tnis  waste  stream  typically 
represents  a  small  fraction  of  the  entire 
waste  sent  to  a  MSWLF.  (2)  prohibition 
of  certain  waste  streams  would  be 
difficult  to  enforce.  (3)  for  some 
industries,  the  local  MSWLF  represents 
the  only  economical  method  of  disposal 
of  their  waste,  and  (4)  the  extension 
would  be  granted  for  only  a  short  period 
of  time.  Therefore,  today's  proposed 
extension  applies  to  MSWLFs  accepting 
100  tons  per  day  or  less  of  any  type  of 
solid  waste,  which  may  include 
household  waste,  commercial  solid 
waste,  and  industrial  solid  waste  as 
defined  in  40  CFR  258.2. 

Finally,  today's  proposed  extension, 
while  providing  an  extension  for  a 
majority  of  the  landfills  in  the  country, 
will  have  little  efiiact  on  the  majority  of 
waste  disposed  in  landfills.  Overall, 
limiting  the  extension  to  landfills 
receiving  100  TPD  or  less  would  extend 
the  effective  date  for  approximately  75 
percent  of  the  MSWLFs  in  the  country, 
but  would  apply  to  less  than  15  percent 
of  the  total  waste  stream. 

3.  The  Extension  Is  Limited  to  Existing 
MSWLF  Units  and  Lateral  Expansions 
of  Existing  Units 

The  Agency,  in  $  258.2,  defines  an 
existing  MSWLF  unit  as  any  unit  that  is 
receiving  solid  waste  as  of  the  efiiective 
date  of  the  landfill  criteria  (ciirrently  set 
at  October  9, 1993).  The  Agency  has 
interpreted  this  to  mean  that  an  existing 
unit  is  defined  by  the  areal  extent  of 
waste  (sometimes  referred  to  as  the 
waste  "footprint")  placed  as  of  October 
9, 1993.  A  lateral  expansion  is  defined 
as  the  horizontal  expansion  of  the  waste 
boundaries  of  an  existing  unit.  A  new 
MSWLF  unit  is  any  unit  that  has  not 
received  waste  prior  to  the  effective  date 
(October  9, 1993).  Today's  proposed 
extension  of  the  effective  date  for 
landfills  accepting  less  than  100  TPD 
does  not  apply  to  new  units.  If  a  unit 
has  not  received  waste  by  October  8, 
1993.  it  is  a  new  unit  and  must  comply 
with  the  Part  258  reqiiirements  on 
October  9. 1993.  The  major  rationale  for 
today's  proposed  limited  extension  is  to 
allow  existing  landfill  units  in  small 
localities  to  remain  open  while  they 
complete  their  plans  for  alternative 
waste  management  methods  or  for 


coming  into  full  compliance  with  the 
criteria.  Today's  proposed  extension  is 
not  intended  to  provide  relief  for 
owners/operators  who  wish  to  open 
new  units.  The  Agency  is  allowing 
owners  and  operators  of  MSWLF  units 
receiving  less  than  100  TPD  and  that 
meet  the  other  criteria  discussed  herein, 
to  laterally  expand  their  units  during 
this  delay  period  so  as  not  to  disrupt  the 
trench  and  area  fill  practices  that  occui 
at  many  of  the  smaller  landfills  in  the 
U.S.  For  example,  in  a  trench  fill 
operation,  a  small  trench  is  excavated, 
filled,  and  covered  in  a  relatively  short 
period  of  time.  As  the  old  trench  is 
filled,  it  is  extended  to  accommodate 
additional  waste.  This  extension  is  by 
definition  a  lateral  expansion.  Limiting 
today's  proposal  to  e^dsting  units  would 
therefore  limit  the  extension  to 
considerably  fewer  landfills  than 
intended. 

4.  The  MSWLF  Is  Located  in  a  State 
That  Has  Submitted  an  Application  for 
Permit  Program  Approval  by  October  9, 
1993  or  Is  Located  on  Indian  Lands 

As  previously  mentioned,  among  the 
reasons  for  today's  proposed  extension 
is  the  need  to  provide  more  time  for 
states/Tribes  to  obtain  EPA  approval  of 
their  permitting  programs  so  tnat  many 
of  the  owners  and  operators  will  be  able 
to  take  advantage  of  state/Tribal 
flexibility  upon  the  new  effective  date 
and  so  that  localities  can  avoid  the  re- 
tooling that  would  be  necessary  to  meet 
federal  standards  in  October  and  then 
different  state  standards  several  months 
later.  The  Agency's  current  data  indicate 
that  nearly  all  states  are  likely  to  have 
received  final  approval  by  April  9, 1994. 
In  order  to  assure  that  this  occxirs,  and 
to  provide  further  incentives  to  the 
states,  the  Agency  decided  to  limit 
today's  proposed  extension  to  owners 
and  operators  of  MSWLF  imits  receiving 
100  TPD  or  less  in  states  that  have 
submitted  an  application  for  permit 
program  approval.  The  Agency  is 
linking  today's  proposed  extension  to 
the  state  permit  program  approval 
process  so  as  not  to  slow  the  pace  of 
state  program  approval.  Conversely,  this 
linkage  may  indeed  serve  as  impetus  for 
states  to  submit  their  applications 
sooner  rather  than  later. 

The  Agency  recognizes  that,  for  an 
owner/operator  to  take  advantage  of  this 
extension,  that  owner/operator  must 
know  whether  their  state  has  submitted 
an  application  for  permit  program 
approval  on  or  before  October  9,  ld93. 
Inerafore,  when  the  Agency  publishes 
the  final  rule  for  this  extension,  it  will 
include  a  list  of  states  who  have 
submitted  an  application  by  the  date  on 
which  the  final  rule  was  signed.  EPA 


will  subsequently  acknowledge  receipt 
of  application  for  those  States  who 
submit  their  applications  after  this  date 
but  on  or  before  October  9. 1993. 
Owners/operators  with  MSWLF  units 
located  in  states  that  do  not  appear  on 
this  list  in  the  final  rule  should  contact 
their  state  to  find  out  whether  EPA  has 
notified  the  state  that  it  has  officially 
submitted  an  application  by  October  9, 
1993. 

While  states  are  required  by  RCRA 
Section  4005(c)(1)(B)  to  develop  a 
permit  program  for  MSWLFs,  the  statute 
does  not  require  Indian  Tribes  to  do  the 
same.  As  mentioned  previously  in  this 
preamble,  the  Agency  plans  to  propose 
to  extend  this  opportimity  to  Indian 
Tribes  at  the  time  the  Agency  publishes 
its  first  tentative  decision  to  approve  an 
Indian  Tribe's  permit  program.  Because 
many  of  the  landfills  on  Indian  lands 
could  qualify  for  today's  proposed  six- 
month  extension  by  virtue  of  the  fact 
that  they  accept  less  than  100  TPD  and 
are  not  on  the  National  Priorities  List, 
the  Agency  is  proposing  to  allow 
MSWLF  units  on  Indian  lands  to  take 
advantage  of  the  six-month  extension, 
even  if  the  Indian  Tribe  has  not 
submitted  an  application  for  permit 
program  approval  by  October  9, 1993. 

For  the  purpose  of  today's  proposal, 
an  Indian  Tribe  is  defined  as  any  Indian 
tribe,  band,  nation,  or  commimity 
recognized  by  the  Secretary  of  the 
Interior  and  exercising  substantial 
governmental  duties  and  powers  within 
Indian  country.  Indian  lands  means:  (a) 
All  land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  throughout  the  reservation,  (b) 
all  dependent  Indian  communities 
within  the  borders  of  the  United  States, 
whether  original  or  subsequently 
acquired  territory  thereof,  and  whether 
within  or  without  the  limits  of  a  state, 
and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  including  rights  of  way 
running  through  the  same. 

While  the  definition  of  Tribes  in 
today's  proposal  does  not  explicitly 
include  Alaska  Native  Villages,  EPA 
believes  that,  to  the  extent  these  entities 
exercise  substantial  governmental  duties 
and  powers,  they  woxild  be  eligible  to 
apply  for  permit  program  approval.  For 
purposes  of  today's  proposal,  as  with 
Indian  Lands  in  other  States.  EPA  is 
allowing  that  landfills  on  Native  Village 
Lands  be  eligible  for  the  six-month 
extension  whether  or  not  the  Village  has 
submitted  an  application  for  permit 
program  approval. 
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5.  The  MSWLF  is  not  Cunently  on  the 
National  Priorities  List 

Prior  to  publishing  the  proposed  rule 
for  the  MSWLF  criteria  in  1988  (see  53 
FR  33313),  the  Agencv  examined  the 
characteristics  of  landfills  in  the 
Superfand  data  base.  Of  the  27,000  sites 
in  the  Saperfund  data  base  in  1986, 
almost  one  fourth  were  MSWLFs.  In 
addition,  as  of  May  1986,  22  percent  of  . 
the  sites  on  the  Superfund  National 
Priorities  List  CNPL]  were  identified  as 
MSWLFs.  as  of  May,  1986.  Because  the 
Agency  does  not  wish  to  perpetuate  any 
problems  associated  with  MSWLFs 
currently  on  the  NPL,  today's  proposed 
extension  does  not  apply  to  landfills 
currently  on  the  NPL  as  published  in 
appendix  B  to  40  CFR  put  300. 

6.  Issues  Pertaining  to  Sewage  Sludge 

As  discussed  in  the  preamble  to  the 
October  9, 1991  final  rule,  the  MSWLF 
criteria  in  40  CFR  part  256  fulfill  a 
portion  of  the  Clean  Water  Act  (CWA) 
section  405(d)  mandate  that  EPA 
promulgate  regulations  governing  the 
use  and  disposal  of  sewage  sludge.  For 
this  reason,  the  part  258  criteria  wwe 
jointly  promulgated  under  CWA  and 
RCRA  authorities  and  apply  to  all 
MSWLFs  in  which  sewage  sludge  is  co- 
disposed  with  household  wastes. 
Section  307(b)(1)  of  the  CWA  provides 
that  publicly  owned  treatment  works 
(POTWs)  may  relieve  industrial 
dischargers  from  pretieatmeat 
requirements  for  a  pollutant  (Le..  grant 
a  "removal  credit")  under  certain 
conditions,  to  avoid  duplicative 
wastewater  treatment  by  the  POTW  and 
industrial  pretieater. 

40  CFR  403.7(a)(3)  of  EPA's  removal 
credits  regulatitms  jwovides  diet  a 
POTW  may  be  authorized  to  grant 
removal  credits  cnW  if  "the  granting  of 
removal  credits  will  not  cause  the 
POTW  to  violate  the  local,  state,  and 
Federal  sludge  requirements  which 
apply  to  the  sludg^  management  method 
chosen  by  the  POTW."  Where  the 
management  method  is  co-disposal  in  a 
MSWLF,  the  sppiicabte  regulations  are 
spelled  out  in  40  CFR  part  258.  As 
stated  in  the  i»eamble  to  the  final  rule 
for  the  MSWLF  criteria,  "EPA  has 
determined  that  POTWs  should  not  be 
authorized  to  grant  removal  credits  until 
the  MSWLF  to  %^uch  the  POTW  sMids 
its  sludge  is  in  compliance  with  all  the 
part  258  raqmrements  *  *  *"  In 
addition  to  the  operating  rsquirements, 
these  would  include  looadon  standards, 
design.  ground-watBT  monitoring,  and 
financial  assurance  requirements. 
Despite  any  aactensions  to  the  effiactivB 
date  that  may  be  promulgated,  EPA  will 
not  grant  remoru  credit  authority  to  a 


POTW  unless  it  sends  its  sludge  to  a 
MSWLF  that  complies  with  the  fuU 
panoply  of  the  part  258  rule 
requirements.  Therefore,  POTWs  will 
not  be  eligible  to  recmve  removal  credits 
if  they  send  their  sludge  to  small 
landfills  that  choose  to  take  advantage 
of  the  six-mimth  extension. 

rv.  Delay  of  the  Finsacial  AasursBcs 
Requirements 

A .  Reasons  for  a  Delay  of  the  Pinandal 
Assurance  Requirements 

In  the  final  MSWLF  criteria  rule,  the 
Agency  promulgated  an  effective  date  of 
October  9, 1993  for  most  of  the 
provisions  of  the  rule;  however,  because 
the  Agency  was  not  prepared  at  that 
time  to  promulgate  a  financial  test  for 
local  governments  and  for  corporations, 
the  Agency  delayed  the  effective  date  of 
the  financial  responsibility  provisions 
until  April  9, 1994.  In  doing  so.  the 
Agency  intended  to  provide  adequate 
time  to  promulgate  a  financial  test  for 
local  governments  and  another  for 
corporations  before  the  eSactive  date  of 
the  financial  assurance  provisions.  The 
financial  test  would  allow  owners  and 
operators  to  demonstrate  that  they  can 
satisfy  the  goals  of  financial  assurance 
on  their  own.  and  that  they  do  not  need 
to  procure  a  third-party  instrument  to 
assure  that  the  obligations  associated 
with  their  landfill  will  be  met  Because 
an  owner  or  c^)erator  using  a  financial 
test  would  not  have  to  secure  a  third- 
party  instrument,  the  cost  of  financial 
assurance  to  the  regulated  community 
would  decrease. 

The  delayed  effective  date  also  was 
intended  to  provide  owners  and 
operators  sufficient  time  to  determine 
whether  they  satisfy  the  applicable 
financial  test  criteria  for  all  of  the 
obligations  associated  with  their 
facilities,  and  obtain  a  guarantor  or  an 
alternate  instnmient.  if  necessary.  The 
Agency  also  recognized  that  local 
governments,  in  particular,  require 
notice  of  the  requirements  in  order  to 
plan  their  budgets  for  the  upcoming 
year.  However,  the  Agency  encountered 
unanticipated  delays  in  the  rulemaking 
process  during  the  development  of  both 
the  local  government  and  corporate 
financial  tests.  As  a  result,  neither 
financial  test  will  be  promulgated 
within  the  timeframe  anticipated  when 
the  Agency  established  the  April  9, 1994 
effective  date  for  the  financial 
responsibility  provisions. 

The  Agency  oelieves  that  it  is 
important  to  have  these  financial  tests 
in  place  before  the  financial 
responsibility  provisions  become 
effective.  ThU  wiU  allow  owners  sod 
operators  diet  satisfy  die  requiraments 


of  a  financial  test  to  realize  a  significaiit 
decreaee  in  the  cost  of  compliance  widi 
the  financial  responsibility 
requirements,  while  sssuring  that  the 
costs  associated  with  MSWIJ^s  will  be 
met.  It  also  will  provide  time  far  the 
remaining  owners  and  operators  to 
budget  for  and  acquire  the  appropriate 
financial  assurance  mechanism. 

B.  Proposal  To  Delay  the  Financial 
Assurance  Requirements 

Today's  proposal  includes  a  delay  of 
the  effective  date  of  the  financial 
assurance  requirements  to  respond  to 
the  delay  in  promulgating  final  financial 
test  rules.  Today's  ruiemc^ing  proposes 
to  establish  the  effective  date  of  subpart 
G.  Financial  Assurance,  to  be  April  9. 
1995.  The  Agency  believes  that  this 
additional  time  will  be  adequate  to 
complete  the  promulgation  of  the 
financial  test  rule  and  provide  notice  to 
affected  parties.  This  one-year  extension 
would  be  limited  to  the  financial 
responsibility  provisions  pubUshed  in 
subpart  G  of  the  final  MSWLF  criteria 
published  on  OctobOT  9, 1991.  This  one- 
year  extension  is  not  limited  to  small 
landfills.  It  is  available  to  owners  and 
operators  of  all  MSWLFs  required  to 
comply  with  the  financial  responsibility 
requirements  whether  or  not  it  is 
located  in  a  state  having  submitted  an 
application  for  permit  program 
approval. 

V.  Modificatione  te  the  ExsaqMian  for 
Very  SmaU  Lendfilb  in  f  25«.li0 

A.  Background 

The  October  9. 1991  Final  Rule  far  the 
MSWLF  Criteria  included  an  exemption 
for  owners  and  operators  of  certain 
small  MSWLF  units  (existing,  new.  or 
lateral  expansion)  from  the  design 
(Subpart  D)  and  ground-water 
monitoring  and  corrective  action 
(Subpart  E)  requirements  of  the  Qriteria. 
See  40  CFR  258.1(0-  To  qualify  for  the 
exemption,  the  small  landfill  had  to 
accept  less  than  20  tons  pw  day,  on  on 
average  annual  basis,  exhibit  no 
evidence  of  ground-water 
contamination,  and  serve  either 

(i)  A  community  that  experiences  an 
annuel  interruption  of  at  least  three 
consecutive  months  of  surface 
transportation  that  prevents  access  to  • 
regional  waste  management  facility,  ot 

(ii)  A  community  tnat  has  no 
practicable  waste  management 
alternative  and  the  landfill  unit  is 
located  in  an  area  that  annually  receives 
less  than  or  equal  to  25  inches  of 
precipitation. 

In  adi^ting  this  limited  exemptioa, 
the  Agency  maintained  thet  it  had 
complied  with  the  stetxitory  standard  to 
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protect  human  health  and  the 
enviramnent,  taking  into  account  the 
practicable  capabilities  of  amall  landfill 
owners  and  operetora.  See  discussion  in 
56  FR  50991. 

In  January  1992.  the  Sierra  Club  and 
the  Natival  Resources  Defense  Council 
(NRDC)  filed  petitions  with  the  U.S. 
Court  of  Appeals,  District  of  Columbia 
Circuit,  for  review  of  the  Subtitle  D 
criteria.  The  Sierra  Club  and  NRDC  suit 
alleged,  among  other  things,  that  EPA 
acted  illegally  whan  it  exempted  these 
small  landfills  from  the  ground-water 
monitoring  requirements.  On  May  7, 
1993,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  an  opinion  pertaining  to 
the  Sierra  Qub  and  NRDC  challenge  to 
the  small  landfill  exemption.  Sierra 
Qub  V.  United  States  Environmental 
Protection  Agency,  No.  92-1003  (D.C 
Cir.  May  7, 1993). 

The  Court  held  that  under  section 
4010(c),  the  only  factor  EPA  could 
consider  in  determining  whether 
facilities  must  monitor  their  ground 
vntet  was  whether  such  monitoring  was 
"necessary  to  detect  contamination." 
not  whether  such  monitoring  is 
"practicable."  The  Court  noted  that 
while  EPA  could  consider  the 
practicable  capabilities  of  facilities  in 
determining  the  extent  or  kind  of 
ground-wator  monitoring  that  a  landfill 
owner/operator  must  conduct,  EPA 
could  not  justify  the  complete 
exemption  from  ground-water 
monitoring  requirements.  Thus,  the 
Court  vacated  the  small  landfill 
exemption  as  it  pertains  to  ground-water 
monitoring,  directing  the  Agency  to 
"  *  *  *  revise  its  rule  to  reouire  ground- 
water monitoring  at  all  landfiUs." 

B.  Changes  to  the  Small  Landfill 
Exemption  Regarding  Ground-Water 
Monitoring 

As  a  result  of  the  May  7, 1993  U.S. 
Court  of  Appeals  decision  requiring 
ground-water  monitoring  at  all  landfills 
that  receive  household  hazardous  waste 
or  small  quantity  generator  waste,  the 
Agency,  as  part  of  today's  proposal,  is 
issuing  a  regulatory  notice  that 
announces  conforming  changes  to  the 
small  landfill  exemption.  Based  on  the 
Court's  decision,  owners  and  operators 
of  MSWLF  units  that  meet  the 
qualifications  outlined  in  40  CFR 
258.1(f)  are  no  longer  exempt  bom 
ground-water  monitoring  requirements 
in  40  CFR  258.50-258.55.  It  is  important 
to  note  that  Sierra  Club  and  NRDC 
challenged  only  that  portion  of  the 
small  landfill  exemption  relating  to 
ground-water  monitoring  requirements, 
and  the  Court's  opinion  addressed  only 
that  portion  of  the  exemption. 


The  Court's  opinion  only  vacated  that 
part  of  the  exemption  pertaining  to 
ground-water  monitoring  and  does  not 
explicitly  mention  corrective  action. 
However,  the  ground-water  monitoring 
and  corrective  action  requirements  are 
highly  inter-related  parts  of  the 
regulatory  program.  (EPA  promulgated 
these  requirements  together  in  subpart  E 
of  part  258.)  Under  the  current 
regulations,  these  small  fedlities  are  not 
exempt  bom  corrective  action  because 
the  entire  small  landfill  exemption 
under  S  258.1(f)  is  eliminated  if  an 
owner/operator  of  a  MSWLF  unit  has 
knowledge  of  ground-water 
contamination  resulting  from  the  unit. 
Therefore,  in  this  circumstance,  the 
existing  regulations  already  subject 
owners/operatora  to  all  of  the  provisions 
in  subpart  E.  including  corrective 
action.  Today's  modification  to 
S  258.  l(f]  reflects  the  current  regulatory 
requirements  by  exempting  owners/ 
operatora  only  bom  the  design 
requirements  under  subpart  D  of  part 
258.  It  also  is  important  to  note  that 
state/Tribal  programs  may  be  more 
stringent  and  may  not  allow  such  an 
exemption. 

Today's  notice  serves  to  formalize  the 
U.S.  Court  of  Appeals  decision  by 
removing  the  exemption  for  smaU 
landfills  from  the  ground-water 
monitoring  requirements.  In  its 
decision,  however,  the  U.S.  Court  of 
Appeals  does  not  preclude  the 
possibility  that  the  Agency  could 
undertake  a  rulemaking  process  to 
establish  separate  ground-water 
monitoring  standards  for  small  landfills 
that  take  such  facton  as  size,  location, 
and  climate  into  account.  The  Agency 
continues  to  be  sympathetic  to  the 
difiiculties  that  these  small,  arid,  and 
remote  communities  face  with  respect  to 
meeting  the  landfill  criteria. 
Accordingly,  the  Agency  today  solicits 
comment  on  alternative  ground-water 
monitoring  programs  that  could 
accommodate  the  practicable  capability 
of  small  landfill  owners/operatora 
throu^  consideration  of  size,  location, 
and  climate,  while  ensuring  that  the 
program  is  adequate  to  detect 
contamination. 

C.  Proposal  to  Delay  the  Effective  Date 
for  Landfills  That  Qualify  for  the  Small 
Landfill  Exemption 

Ownen  and  operatora  of  very  small 
landfills  that  qualified  for  the  small 
landfill  exemption  in  40  CFR  258.1(f)(1) 
and  made  a  decision  to  remain  open 
based  on  their  exemption  from  eround- 
water  monitoring  will  now  need  to 
reevaluate  their  waste  management 
alternatives  in  light  of  the  U.S.  Court  of 
Appeals  decision.  Such  landfills  acted 


in  good  feith  under  the  then  existing 
regulatory  requirements  in  making 
operational  and  financial  decisions 
during  the  period  that  the  exemption 
frtim  ground-water  monitoring  was  to 
have  been  avail^le.  The  court's 
decision  announced  on  May  7, 1993. 
changes  the  situation  dramatically  for 
many  of  these  small  landfills  by  making 
them  subject  for  the  first  time  to  the 
often  expensive  groimd-water 
monitoring  requirements.  EPA  believes 
that  these  facilities  should  be  given  the 
same  amount  of  time  that  all  other 
facilities  (not  meeting  the  small  landfill 
exemption)  have  had  to  deal  with  the 
Criteria  and  to  make  alternative  waste 
management  decisions,  as  appropriate. 

The  Agency  considered  two  options 
for  these  small  landfills:  (1)  Extend  the 
effiactive  date  only  for  the  ground-water 
monitoring  requirements  and  exempt 
owners/operatora  from  ground-water 
monitoring  during  the  post-closure  care 
period  if  they  cease  receipt  of  waste 
prior  to  the  delayed  efiiective  date  of 
groimd-water  monitoring,  or  (2)  extend 
the  effective  date  for  all  of  the 
requirements  of  the  criteria. 

'The  first  option  considere  the  fact  that 
the  Court  decision  only  affected  ground- 
water monitoring  and  not  the  other 
criteria  requirements.  Therefore,  these 
small  landfills  should  be  required  to 
comply  with  all  requirements  that  they 
would  have  had  to  comply  with  should  - 
they  remain  open.  Should  they  decide 
to  cease  receipt  of  waste  prior  to  the 
delayed  effective  date  of  ground-water 
monitoring,  they  would  not  have  to 
expend  any  ad(Utional  money  to  comply 
because  they  would  be  exempt  from 
ground-water  monitoring  during  the 
post-closure  period. 

The  secona  option  considers  the  fact 
that  had  small  landfill  o%vners/operatora 
known  on  the  October  9. 1991 
promulgation  date  that  they  were 
subject  to  ground-water  monitoring,  it  is 
probable  that  some,  perhaps  many, 
could  have  made  arrangements  to  close 
their  landfill  and  seek  alternative  waste 
management  options.  Now,  almost  two 
yeara  later,  these  owners/operators  find 
themselves  re-evaluating  whether  it  is 
within  their  practicable  capability  to 
comply  not  only  with  certain  of  the 
criteria  requirements  (namely  location 
restrictions  and  operating  criteria, 
subparts  B  and  C.  respectively),  but  also 
ground-water  monitoring  requirements. 

Because  the  Agency  believes  that 
these  small  landfills  should  be  given  the 
opportimity  to  make  a  decision 
regarding  dosura  and  future  waste 
management  options  under  the  same 
drcumstances  that  all  other  landfill 
owners/operatora  had  (i.e.,  not  subject 
to  any  portion  of  the  criteria)  and 
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because  EPA  considers  that  compliance 
with  all  of  the  rule's  requirements  may 
be  beyond  the  practicable  capability  of 
MSVVLFs  that  meet  the  exemption 
criteria  in  the  short  term,  the  Agency,  as 
part  of  today's  proposed  rule,  proposes 
to  extend  the  effective  date  for  all 
requirements  of  the  MSWLF  criteria  for 
a  period  of  two  vears  for  all  MSWLF 
units  that  qualify  for  the  small  landfill 
exemption  under  §  258.1(f).  The  Agency 
solicits  comment  on  today's  proposal  to 
extend  the  effective  date  of  all  of  the 
criteria,  rather  than  just  the  ground- 
water monitoring  requirements,  for  this 
select  group  of  very  small  landfills. 

Today's  proposeid  two-year  extension 
for  these  very  small  landfills  would 
mean. that  the  effective  date  for  the 
location  restrictions,  operating 
requirements,  and  financial  assurance 
would  be  October  9, 1995.  The  effective 
date  for  the  ground-water  monitoring 
and  corrective  action  requirements 
would  be  adjusted  to  correspond,  to 
some  degree,  with  the  current  phase-in 
for  all  other  MSWLF  units  as  cbscribed 
in  §  258.50(c).  Therefore,  EPA  proposes 
that  very  small  MSWLF  units  which 
meet  the  exemption  criteria  in 
§  258.1(f)(1)  and  are  located  less  than 
two  miles  from  a  drinking  water  intake 
must  be  in  compliance  with  the  ground- 
water monitoring  reqiiirements  by 
October  9, 1995  and  those  very  small 
MSWLF  units  located  greater  than  two 
miles  from  a  drinking  water  intake  must 
be  in  compliance  by  October  9, 1996. 
(Existing  units  and  lateral  expansions 
that  do  not  meet  the  very  small  landfill 
exemption  criteria  under  §  258.1(f)  and 
are  located  less  than  one  mile  from  a 
drinking  water  intake  must  still  comply 
with  the  ground-water  monitoring 
requirements  by  October  9, 1994.  See  40 
CFR  258.50(c)(1).) 

Today's  proposal  to  extend  the 
effective  date  for  two  years  for  all 
requirements  of  Part  258  would  be 
available  to  any  MSWLF  unit  that  meets 
the  qualifications  for  the  small  landfill 
exemption  in  §  258.1(f).  The  Agency 


wishes  to  stress  that  owners/operators  of 
these  MSWLF  imits,  must,  in  addition 
to  meeting  the  tonnage  requirements  of 
less  than  20  TPD  and  the  requirement 
that  there  be  no  evidence  of  ground- 
water contamination,  be  able  to 
document  either  of  the  following  sets  of 
conditions  in  order  to  qualify  for  the 
two-year  extension:  (1)  An  interruption 
in  siirface  transportation  for  three 
consecutive  months  that  would  prevent 
access  to  a  regional  facility,  or  (2)  no 
practicable  waste  management 
alternative  exists  and  the  MSWLF  imit 
is  located  in  an  area  that  receives  less 
than  or  equal  to  25  inches  of 
precipitation. 

It  snould  be  noted  that  this  extension   . 
for  very  small  landfills  that  qualify  for 
the  exemption  under  §  258.1(f)  is 
independent  of  today's  proposed  six- 
month  extension  for  MSWLF  imits 
accepting  less  than  100  TPD.  Landfills 
qualifying  for  the  exemption  under 
§  258.1(f)  need  not  meet  all  the 
qualifications  proposed  for  the  six- 
month  extension  for  MSWLF  units 
accepting  less  than  100  TPD. 

VI.  Modification  of  Qosure  Provisions 
for  Facilities  Ceasing  Receipt  of  Waste 
by  Their  Respective  Effective  Date 

The  Final  Rule  for  the  MSWLF 
criteria  requires  owners  and  operators  of 
MSWLF  units  accepting  waste  after 
October  9, 1991,  but  ceasing  receipt  of 
waste  before  October  9, 1993,  to 
complete  closure  activities  at  their 
MSWLF  unit  vtrithin  six  months  of  last 
receipt  of  waste  by  placing  a  cover  on 
the  unit  that  is  in  compliance  with  the 
cover  requirements  of  40  CFR  258.60(a). 
Owners  and  operators  who  fail  to 
complete  cover  installation  within  this 
six  month  period  are  subject  to  all  of  the 
requirements  of  the  landfill  criteria. 

Since  publication  of  the  Final  Rule, 
the  Agency  has  received  a  number  of 
inquiries  regarding  the  practicaUty  of 
requiring  cover  to  be  placed  within  six 
months  of  last  receipt  of  waste.  Owners 
and  operators  that  wish  to  accept  waste 


imtil  the  last  possible  date  before  being 
subject  to  the  full  Subtitle  D  criteria 
(i.e.,  cease  receipt  of  waste  by  OctobOT 
9, 1993)  would  be  required  to  close 
during  the  late  fall/winter  months  of 
October  through  March.  Construction  of 
a  landfill  cover  during  winter  weather 
in  some  parts  of  the  coimtry  would  be 
most  difficult  and  would  be  subject  to 
the  most  delays  that  would  make  it 
difficult,  if  not  impossible,  to  complete 
vrithin  the  six  month  timeframe 
required. 

To  facilitate  cover  installation  for 
those  landfill  owners  and  operators  who 
intend  to  cease  receipt  of  waste  by  their 
respective  effective  date,  the  Agency  is 
today  proposing  to  modify  the 
requirement  that  a  cover  be  placed 
within  six  months  of  last  receipt  of 
waste  by  replacing  it  with  a  requirement 
that  cover  installation  be  completed  l^ 
a  date  certain — October  9, 1994.  Again, 
should  the  owner/operator  fail  to  install 
a  cover  by  this  new  date,  they  would  be 
subject  to  all  of  the  requirements  of  part 
258.  Owners  and  operatora  of  landfills 
that  are  subject  to  the  October  9, 1993 
effective  date  would  then  have  one  year 
to  install  a  cover,  while  owners  and 
operatora  of  landfills  that  would  be 
subject  to  the  proposed  April  9, 1994 
effective  date  would  have  six  months  to 
install  a  cover.  Both  time  frames  will 
provide  at  least  six  months  of  moderate 
weather  during  which  to  plan  and 
install  a  landfill  cover.  To  accommodate 
the  weather  concerns  of  owners  and 
operatora  of  landfills  that  qualify  for  the 
small  landfill  exemption  (under 
§  258.1(f))  and  intend  to  cease  receipt  of 
waste  before  the  proposed  October  9. 
1995  effective  date,  today's  proposed 
rule  would  require  cover  instalUtion  by 
October  9, 1996. 

Vn.  Summary  of  This  Proposed  Rule 

Table  I  provides  a  summary  of  the 
changes  to  the  effective  dates  of  the 
MSWLF  criteria  as  outlined  in  today's 
proposed  rule. 


Table  I.—Summary  of  Proposed  Changes  to  the  Effective  Dates  of  the  MSWLF  Criteria 


General  eftocilva  dalsf  . 

This  is  the  effective  data 
for  location,  operation, 
design,  and  doeuW 
post-closure 


rtew,  existirtg,  and  lat- 
eral expansion 
MSWLF  units  accept- 
ing greater  than  100 
TPD 


Oct  9, 1993 


Existing  and  lateral  expansion  K4SWLF  units 
accepting  less  than  100  TPD;  era  located  in 
a  state  that  has  sutxnitted  an  application  for 
approval  by  10/9/93  or  are  located  on  Tribal 
lanoi;  and  are  not  on  the  NPL 


Apr.  9,  1994 


MSWIF  units  tttal  meet  Vte  smal  l«KNi  ex- 
emption in  40  CFR  §258.1(f) 


Oct  9, 1995. 
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Table  I.— Summary  of  Proposed  Changes  to  the  Effective  Dates  of  the  MSWLF  CRrrERiA— Continued 
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^.  9. 1996 


iffiaoalM 


MSWLF  unKs  t\ai  meet  the  cmaN  landfU  ex- 
emplion  h  40  CFR  §258.1(0 


Oct  9. 1996. 


Oct  9,  1965  for  MSWLF  unNs  less  tw)  2 
miea  from  a  ddnMng  water  intake;  Oct  9, 
1996  for  MSWLF  unHa  greater  Ihm  2 
miee  from  a  drinking  water  intake. 


Oct  9, 1965. 


on  or  after  fliia  dale  miMt  comply  w»  al  of  Part  256. 


Vm.  Rafoeel  ferComiiienti 

Throughout  today's  proposed  rule,  the 
Agency  solicited  commeots  on  e 
number  of  necific  issues  such  es:  (1) 
The  types  of  calculations  necessary  to 
avoid  extending  the  effective  date  for 
historically  larger  facilities  accepting 
greater  than  100  tons  per  day  and  (2) 
alternative  grouiMl-waier  monitoring 
programs  that  could  accommodate  the 
practicable  capability  oi  wry  small 
landfill  owners/operators  that  are  no 
longer  exempt  from  ground-water 
monitoring  due  to  the  Court's  decision. 

While  the  Agency  is  intwested  in 
these  specific  comments,  the  Agency  is 
reouesting  comments  <m  all  aspects  of 
today's  proposal  In  particular.  EPA  ia 
soliciting  comments  on  the  four  major 
a^MCts  of  today's  proposal:  (1)  To  deley 
the  effective  date  for  landfills  accepting 
100  TPD  or  less  and  are  located  in  either 
a  state  that  hea  submitted  an  application 
for  permit  program  approval  by  October 
9, 1993  or  are  located  on  Indian  lands; 
(2)  to  delay  the  effective  date  of  all  of 
the  MSWLF  criteria  for  two  years  for 
those  landfills  meeting  the  small  landfill 
exemption  in  258.1(f);  (3)  to  delay  the 
effective  date  of  the  finiinrial  assurance 
requirements  for  all  MSWLFs  until 
April  9. 1995;  and  (4)  to  require  that 
those  landfills  cea^ng  receipt  of  waste 
by  their  respective  emctive  date 
complete  final  cover  installation  by 
October  9. 1994. 

In  addition  to  the  aforementioned 
issues,  the  Agency  is  concerned  about 
the  recent  flooding  in  midwestem  states 
and  the  ability  of  localities  to  manage 
the  potentially  dramatic  increase  in 
solid  waste  that  may  be  generated  as  a 
result  of  clean-up  efforts.  These 
concerns  include:  (1)  Whether  certain 


UMI 


MSWLFs  that  may  have  qualified  for  the 
six-month  extensi<m  under  todsjr's 
proposed  nile  may  no  longer  qualify 
because  of  the  dramatic  increase  in 
waste  generated  as  a  result  of  the  floods: 
(2)  whether  a  six-month  extension  is  an 
adequate  time  frame  for  owner/ 
operators  of  MSWLFs  in  areas  impacted 
by  the  flooding  to  meet  the  Part  258 
requirements;  and  (3)  whether  MSWLFs 
acce{>ting  greeter  than  100  TPD  of  waste 
also  may  now  require  an  effective  date 
extension  to  ecoommodate  the 
additional  waste  generated  by  the 
floods. 

Given  these  concerns,  EPA  is  today 
soliciting  comments  on  how  best  to 
accommodate  MSWLFs  that  have  been 
directly  affected  by  the  flood  waters  and 
MSWLFs  that  may  be  located  outside 
the  flooded  areas,  but  will  receive  a 
dramatic  increeae  in  waste  as  a  result  of 
flood.  Examples  of  sudi 
accommodations  could  include  an 
increese  in  the  TPD  criterion  for  an 
extension  (i.e.,  greeter  than  100  TPD)  or 
an  additional  time  extension  for  these 
landfills  (i.e.,  greater  than  six  months). 

DL  Economic  and  Regulatory  Inq;>acts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  new 
regulation  is  a  "major"  nile  and  prepare 
a  Regulatory  Impact  Analy^  (RIA)  in 
connection  with  a  major  rule.  A  "major" 
rule  is  defined  es  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consimiers,  individual  inmistries, 
Federal.  state/Tribal,  and  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 


on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  proposal,  if  finalized,  will  have 
none  of  the  above  effects  because 
amendments  to  the  regulations  outlined 
in  this  proposal  will,  except  for  the 

f>rovi8i(m  requiring  dry/remote  small 
andfills  accepting  less  than  20  TPD  to 
perform  ground-water  monitoring, 
reduce  requirements  imposed  by  the  40 
CFR  part  258  criterie.  Agency  data 
indioite  that  the  costs  of  ground- water 
monitoring  requirements  for  small 
landfills  will  not  result  in  tfiis  rule 
being  defined  as  a  "major  rule"  for  the 
purposes  of  determining  wh^her  to 
conduct  an  RIA.  Moreover,  under  this 
proposal,  owners/operators  of  MSWLFs 
that  meet  the  small  landfill  exemption 
of  §  258.1(f)  are  provided  reguletory 
relief  by  a  delayed  effective  date. 

During  the  development  of  the  revised 
Subtitle  D  Criteria  (October  9, 1991). 
EPA  developed  rough  cost  estimates  for 
a  wide  variety  of  regulatory  options. 
EPA  estimated  that  the  annualized  costs 
attributable  to  the  revised  criteria  for 
landfills  accepting  less  than  20  tons  per 
day  and  located  in  areas  receiving  less 
than  25  inches  of  precipitation  per  year 
were  approximately  $13  million  per 
year  (represented  in  1992  dollars]. 
While  these  costs  represent  ground- 
water monitoring,  design,  closure,  post- 
closure  care  and  corrective  action,  the 
majority  of  the  costs  are  ground-water 
monitoring  and  thus  should  represent  a 
rough  estimate  of  ground-water 
monitoring  costs  resulting  from  the 
court  decision.  These  national  costs 
were  developed  using  the  same 
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assumptions  as  those  in  the  Regulatory 
Impact  Analysis  (RIA)  developed  for  the 
revised  Criteria.  For  example,  EPA 
assumed  reduced  costs  for  ground-water 
monitoring  for  landfills  located  in  states 
already  requiring  ground-water 
monitoring  (39  states  required  ground- 
water monitoring  in  1991).  This  cost 
estimate  was  based  on  an  initial 
universe  of  1020  small  landfills  that 
were  assumed  to  close  over  time  and 
were  replaced  by  fewer  larger,  less 
expensive  regionalized  landfills. 

The  Agency  does  not  believe  a 
significant  number  of  MSWLFs  will 
experience  corrective  action  costs  due  to 
the  Court's  decision  for  several  reasons. 
First,  of  the  small  landHlls  that  would 
have  qualiHed  for  the  small  landfill 
exemption,  it  is  difficult  to  estimate  the 
number  of  these  landfills  that  will 
continue  to  operate  now  that  they  are 
required  to  perform  ground-water 
monitoring.  Many  will  choose  to  close 
because  of  these  new  requirements. 
Second,  it  is  highly  unlikely  that 
continued  operation  of  these  small 
landfills  will  result  in  ground-water 
contamination  that  requires  corrective 
action.  Because  these  landnils  generally 
are  located  in  dry  areas  receiving  less 
than  25  inches  of  precipitation  per  year, 
very  little  leachate  will  be  available  for 
release  to  the  ground  water. 
Additionally,  many  of  these  small  dry 
landfills  are  situated  above  aquifers  that 
are  located  several  hundred  feet  below 
the  ground  surface,  thereby  creating  a 
signiBcant  natural  barrier  to  threat  of 
contamination.  Third,  even  if  these 
landfill  owners/operators  detected 
contamination  that  would  trigger 
corrective  action,  the  MSWLF  criteria 
currently  allow  the  Director  of  a  state 
with  an  EPA-approved  permit  program 
to  waive  corrective  action  under  the 
circumstances  outlined  in  40  CFR 
258.57(e). 

Thus,  given  these  factors,  it  is  difficult 
to  estimate  the  national  cost  impact  of 
corrective  action  on  these  small 
landfills.  The  Agency  believes  that  few, 
if  anv,  would  contaminate  ground  water 
and  be  required  to  perform  these  clean- 
up activities.  However,  if  a  landfill  did 
trigger  corrective  action  in  a  state  that 
required  clean-up,  the  Agency  estimates 
that  the  average  total  annualized  cost 
(over  20  years)  of  corrective  action  for 
that  landfill  would  range  from 
approximately  $160,000  to  $350,000  per 
year.  These  costs  assume  pump  and 
treat  clean-up  technology  and  a  40-year 
post-closure  care  period. 

Again,  most  of  the  cost  assumptions 
in  this  estimate  are  based  on  unit  cost 
assumptions  from  the  Regulatory  Impact 
Analysis  for  the  Revised  Subtitle  D 
Criteria  found  in  docket  number  F-91- 


CMLF-^TFFF.  The  Agency  requests 
comments  on  cost  assumptions 
including  specifically  the  estimated 
number  of  small  landfills  which  would 
be  affected  by  today's  proposed  rule, 
and  the  estimated  costs  of  groimd-water 
monitoring  and  corrective  action. 

Because  the  proposed  rulemaking 
does  not  meet  the  definition  of  a  major 
regulation,  the  Agency  is  not  conducting 
a  Regulatory  Impact  Analysis  at  this 
time.  Today's  proposal  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibiUty 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  estimates  of  potential  total 
annualized  costs  for  specific  landfills 
are  discussed  above  in  Section  IX-A. 
However,  not  all  landfills  will 
experience  these  costs.  Several  landfills 
are  located  in  states  that  already  require 
ground-water  monitoring,  liners  and 
covers,  and/or  corrective  action  and 
thus  there  would  be  little  incremental 
cost  to  these  landfills  due  to  the  court 
decision.  In  addition,  EPA  believes 
there  will  be  a  reduction  in  small 
landfills  over  time  as  these  landfills 
close  and  communities  regionalize. 
Therefore,  one  cannot  use  the  imit  cost 
figures  cited  below  to  provide  a  national 
estimate  of  cost  impact  due  to  the 
Court's  decision. 

The  proposed  amendments  to  40  CFR 
part  258,  except  for  the  provision 
requiring  dry/remote  small  landfills 
accepting  less  than  20  TPD  to  perform 
ground-water  monitoring,  has  the 
general  effect  of  reducing  the 
requirements  of  the  Part  258  criteria, 
thereby  imposing  no  additional 
economic  impact  to  small  entities.  The 
provision  requiring  dry/remote  landfills 
accepting  less  than  20  TPD  to  perform 
ground-water  monitoring  could  have  a 
significant  economic  impact  on  these 
small  entities.  Agency  data  indicate  that 
economic  impact  will  vary  with  size, 
with  larger  landfills  experiencing  a 
relatively  moderate  cost  increase  when 
compared  to  smaller  landfills  where 
economies  of  scale  are  not  available. 
Agency  data  indicate  that  the  total 
annualized  costs  of  ground-water 


monitoring  fior  a  MSWLF  unit  accepting 
approximately  10  TPD  would  cost  about 
$40  to  $50  per  household,  while  for 
landfills  accepting  less  than  one  TPD 
(the  Agency  estimates  that 
approximately  one-third  to  one-half  of 
all  MSWLF  units  that  qualify  for  the 
exemption  are  in  this  size  category),  the 
annualized  cost  per  household  could 
range  from  $270  to  $350  per  household. 
The  higher  number  in  these  ranges 
assumes  that  the  existing  landfill  life 
will  be  10  years  and  will  be  replaced  by 
a  new  landfill  with  a  life  of  20  years. 
The  larger  number  assumes  an  existing 
landfill  life  of  20  years.  In  making  these 
estimates,  the  Agency  assumed  that  10 
TPD  facilities  would  install  five  ground- 
water monitoring  wells,  while  the  one 
TPD  facilities  would  install  three  wells. 
These  cost  figures  are  a  rough  estimate 
using  national  unit  costs;  labor  and 
equipment  costs  will  vary  pet  site  and 
may  be  more  expensive  in  rural,  remote 
areas  of  the  country. 

The  Agency  has  not  estimated  the 
number  of  small  landfills  that  will  be 
affected.  According  to  the  1986  landfill 
survey,  many  of  the  small  landfills  had 
plans  to  close  by  1995.  Others  have  beoi 
closed  as  communities  participate  in 
regionalized  waste  management. 
Therefore,  while  in  1986  there  were 
over  1,000  landfills  that  would  be 
affected  by  today's  rule,  it  is  unclear 
how  many  are  in  this  universe  today. 

While  the  Agency  believes  that  these 
are  substantial  impacts,  the  court 
decision  leaves  the  Agency  no  choice 
but  to  promulgate  these  changes. 
However,  as  mentioned  earlier,  the 
Agency  is  soliciting  comment  on 
alternative  ground-water  monitoring 
requirements  that  could  accommodate 
the  practicable  capability  of  small 
landfills  through  consideration  of  size, 
location,  and  climate,  while  ensuring 
that  the  program  is  adequate  to  detect 
contamination. 

C.  Paperwork  Reduction  Act 

The  Agency  has  determined  that  there 
are  no  new  reporting,  notification,  or 
recordkeeping  provisions  associated 
with  today's  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  258 

Corrective  action,  Ground-water 
monitoring,  Household  hazardous 
waste,  Liner  requirements.  Liquids  in 
landfills,  State/Tribal  permit  program 
approval  and  adequacy.  Security 
measures.  Small  quantity  generators. 
Waste  treatment  and  disposal,  Water 
pollution  control. 
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AdotiButmtot. 

ForrMKou  set  out  in  the  pi— mble, 
title  40.  chaptff  L  of  the  Code  of  Fedvil 
Rseuletioiis  is  proposed  to  be  amendsd 

asrol]o«vs:  j 

PART  258— CRTTERIA  FOR  MUNICtPAL 
SOUD  WASTE  LANDFILLS  (EFF.  10-8- 
»3) 

1.  The  sutbority  dtetion  ibr  part  258 
continues  to  read  as  {ollows: 

AedMrilj:  42  U.S.Q  6907(aX3).  6944(a) 
and  e949(ch  33  U.S.C  134S(d)  and  (•). 

2.  Section  258.1  is  amended  by 
revising  paragraphs  (d).  (e),  (fMl) 
introductory  text,  (fM3).  and  (j)  to  reed 
as  follows: 


i2Sa.1    Purpose. 


(d)(1)  MSWLF  units  that  meet  the 
conditions  of  §  258.1(e)(2)  and  receive 
waste  after  October  9, 1991  but  stop 
receiving  waste  before  April  9. 1994.  are 
exempt  from  all  the  requirements  of  this 
part  258,  except  the  final  cover 
requirement  spedHed  in  §  Z58.60(a). 
Tfaie  final  cover  must  be  installed  by 
October  9, 1994.  Owners  or  operators  of 
MSWLF  units  described  in  this 
paragraph  that  fail  to  complete  cover 
installation  by  October  9, 1994  will  be 
subject  to  all  the  requirements  of  this 
part  258.  unless  otherwise  specified. 

(2)  MSWLF  units  that  meet  the 
conditions  of  S  258.1(f)(1)  and  receive 
waste  after  October  9, 1991  but  stop 
receiving  waste  before  October  9. 1995, 
are  exempt  from  all  the  requirements  of 
this  part  258,  except  the  final  cover 
requirement  specified  in  §  258.60(a). 
The  final  cover  must  be  installed  by 
October  9, 1996.  Owners  ch-  operators  of 
MSWLF  units  described  in  this 
paragraph  that  fail  to  complete  cover 
installation  by  October  9, 1996  will  be 
subject  to  all  the  requirements  of  this 
part  258,  unless  otherwise  specified. 

(3)  MSWLF  units  that  do  not  meet  the 
conditions  of  §  258.1(e)(2)  or  (f)  and 
receive  waste  after  October  9, 1991  but 
stop  receiving  waste  before  October  9, 
1993,  are  exempt  from  all  the 
requirements  of  this  part  258,  except  the 
final  cover  requirement  specified  in 

§  258.60(a).  The  final  cover  must  be 
installed  by  October  9, 1994.  Owners  or 
operators  of  MSWLF  units  described  in 
this  paragraph  that  fail  to  complete 
cover  installation  by  October  9,  1994 
will  be  subject  to  all  the  requirements  of 
this  part  258,  unless  otherwise 
specified. 

(e)(1)  All  MSWLF  uniU  that  receive 
waste  on  or  after  October  9, 1993,  except 
those  units  that  qualify  for  a  delay 


undv  peiegraph  (eX2)  or  (3)  of  this 
section,  must  comply  with  all 
requirements  of  this  pert  258  unless 
otherwise  roedfied. 

(2)  The  eOBCtive  date  is  April  9, 1994 
for  an  existing  MSWLF  unit  or  a  lateral 
expansion  of  an  existing  MSWLF  unit 
that  meets  the  fcllowing  conditions: 

(i)  The  MSWLF  unit  disposed  of  100 
tons  per  day  or  less  of  solid  waste 
between  October  9, 1991  and  October  9, 
1992; 

(ii)  The  unit  does  not  dispose  of  more 
than  an  average  of  100  TPD  of  solid 
waste  eech  month  betvreen  October  9, 
1993  and  April  9, 1904; 

(iii)  The  MSWLF  unit  is  located  in  a 
state  that  has  submitted  an  application 
for  permit  program  approval  to  EPA  by 
October  9. 1993  or  is  located  on  Indian 
Lands  or  Lndian  Country:  and 

(iv)  The  MSWLF  unit  is  not  on  the 
National  Priorities  List  (NPL)  as  found 
in  appendix  B  to  40  CFR  part  300. 

(3)  The  effective  date  is  October  9. 
1995  for  a  MSWLF  unit  that  meets  the 
conditions  for  the  exemption  in 
paragraph  (0(1)  of  this  section. 

(f)(1)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  units. 
and  lateral  expansions  that  dispose  of 
less  than  twenty  (20)  tons  of  munidpal 
solid  waste  daily,  based  on  an  annual 
average,  are  exempt  from  subpart  D  of 
this  part,  so  loog  as  there  is  no  evidence 
of  ground-water  contamination  irom  the 
MSWLF  unit,  and  the  MSWLF  unit 
serves: 


(3)  If  the  owner  or  operator  of  a  new 
MSWLF  unit,  existing  MSWLF  unit,  or 
lateral  expansion  has  knowledge  of 
ground-water  contaminaticHi  resulting 
from  the  imit  that  has  asserted  the 
exemption  in  paragraph  (fMlMi)  or 
(f)(l)(ii)  of  this  section,  the  owno-  or 
operator  must  notify  the  state  Diredor  of 
such  contamination  and.  thereafter, 
comply  with  subpart  D  of  this  part 

(j)  Subpart  G  of  this  part  is  effective 
April  9. 1995.  except  for  MSWLF  units 
meeting  the  requirements  of  paragraph 
(f)(1)  of  this  section,  in  which  case  the 
efliective  date  of  subpart  G  is  Odober  9, 
1995. 
•        •        •        •        • 

3.  Section  258.2  is  amended  by 
adding  definitions  for  "Indian  lands  or 
Indian  Country"  and  "Indian  tribe  or 
Tribe"  in  alphabetical  order  to  read  as 
follows: 

1258.2    DaiinMons. 


Indian  lands  or  Indian  country  means: 
(1)  All  lend  within  the  limits  of  any 
Indian  reservation  under  the 


jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  potent,  and  including 
rights-of-way  running  throiighout  the 
reservation; 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subseouently  acquired  territory  thereof, 
and  whether  within  or  without  the 
limits  of  the  State;  and 

(3)  All  Indian  allotments,  the  Indian 
titles  to  which  have  not  been 
extinguished,  induding  rights  of  way 
running  through  the  same. 

Indian  Tribe  or  Tribe  means  any 
Indian  tribe,  band,  nation,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising  substantial 
governmental  duties  and  powers  on 
Indian  lands. 


4.  Section  258.50  is  amended  by 
revising  paragraph  (c)  inLroductory  text, 
by  redesignating  paragraphs  (e).  (Q  and 
(g)  as  paragraplu  (f).  (g),  and  (b);  and  by 
adding  para^aph  (e)  to  read  as  follows: 

I2S8.50    AppUcablity. 

•  •         •         •         • 

(c)  Owners  and  operators  of  MSWLF 
units,  except  those  meeting  the 
conditions  of  §  258.1(f),  must  comply 
with  the  ground-water  monitoring 
requirements  of  this  part  according  to 
the  following  schedule  unless  an 
alternative  schedule  is  specified  under 
paragraph  (d)  of  this  section: 

•  •        •        •        • 

(e)  Owners  and  operators  of  all 
MSWLF  units  that  meet  the  conditions 
of  §  258.1(0(1)  must  comply  with  the 
ground-water  monitoring  requirements 
of  this  part  according  to  the  following 
schedule: 

(1)  All  MSWLF  units  less  than  two 
miles  from  a  drinking  water  intake 
(surface  or  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  spedfied  in 
§§  258.S1  through  258.55  by  October  9, 
1995; 

(2)  All  MSWLF  units  greater  than  two 
miles  from  a  drinking  water  intake 
(surface  or.  subsurface)  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§§  258.51  through  258.55  by  October  9. 
1996. 


5.  Section  258.70  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  258.70    AppUeabUity  and  effadivs  data. 

(b)  The  requirements  of  this  section 
are  effedive  April  9. 1995  except  for 
MSWLF  units  meeting  the  conditions  of 


f  258.74    Alio 

•        •        * 
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§  258.1(f)(1).  in  which  case  the  effective 
date  is  October  9, 1995. 

6.  Section  258.74  is  amended  by 
revisinR  paragraph  (a)(5)  to  read  as 

follows: 

S  258.74   Allowable  nMchanisma. 

(a)  •  •  • 

(5)  The  initial  payment  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  this  section  (April  9. 1995,  or 
October  9, 1995  for  MSWLF  units 
meeting  the  conditions  of  $  258.1(f)(1)). 
whichever  is  later,  in  the  case  of  closure 
and  post-closure  care,  or  no  later  than 
120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §258.58.*  *  * 
*        •        •        •        • 

7.  Section  258.74  is  amended  by 
revising  the  third  sentence  of  paragraph 
(b)(1):  by  revising  the  second  sentence 


of  paragraph  (c)(1);  and  by  revising  the 
second  sentence  of  paragraph  (d)(1)  to 
read  as  follows: 

1258.74    Allowable  mechanltnw. 

(!)•••  The  bond  must  be  effective 
before  the  initial  receipt  of  waste  or 
before  the  effective  date  of  this  section 
(April  9. 1995,  or  October  9, 1995  for 
MSWLF  imits  meeting  the  conditions  of 
§  258.1(f)(1)),  whichever  is  later,  in  the 
case  of  closure  and  post-closure  care,  or 
no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58.' 


•  •  • 


(c)  •  •  • 

(1)  *  •  *  The  letter  of  credit  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  this 
section  (April  9, 1995.  or  October  9, 


1995  for  MSWLF  units  meeting  the 
conditions  of  S  258.1(f)(1)),  whichever  is 
later,  in  the  case  of  closure  and  post- 
closure  care,  or  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §258.58.*  *  * 

•  •       •       •       • 

(d)  •  •  • 

(1)  *  *  *  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  this 
section  (April  9, 1995,  or  October  9, 
1995  for  MSWLF  tmiU  meeting  the 
conditions  of  §  258.1(f)(1)),  whichever  is 
later,  in  the  case  of  closure  and  post- 
closure  care,  or  no  later  than  120  days 
after  the  corrective  action  remedy  has 
been  selected  in  accordance  with  the 
requirements  of  §258.58.*  *  * 

•  •        •        •        • 
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Fadoral  Regiatar 
V(ri.  S8.  No.  144 

Thunday,  July  29.  1993 


This  section  of  9)»  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eHect,  most  d  wtiich 
are  keyed  to  ar>d  codiiied  in  the  Code  d 

Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  Rrst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  4USTICE 
Immigration  and  Naturalization  Sarvica 

8CFRPart217 

PNS  No.  1622-93] 
RIN111S-AB93 

Visa  Waivar  Pilot  Program;  Bnmai 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  bnmigration  and 
Naturalization  Service  (Service)  amends 
its  regulations  by  extending  the  Visa 
Waiver  Pilot  Program  to  permit 
nationals  of  Brunei  to  apply  for 
admission  for  ninety  (90)  days  or  less  as 
noninmiigrant  visitors  for  business  or 
pleasure  without  first  obtaining  a 
nonimmigrant  visa.  This  action  will 
fiacilitate  travel  to  both  the  public  and 
United  States  businesses. 
DATES:  This  interim  rule  is  efiiective  July 
29, 1993.  Written  comments  must  be 
submiUed  on  or  before  August  30, 1993. 
AOORESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW..  room  5307, 
Washington,  DC  20536. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Ronald  J.  Hays,  Assistant  C3iief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  room  7228, 
VVdshington,  DC  20536,  telephone 
number  (202)  514-3996. 
SUPPLEMENTARY  MFORMATION:  Section 
313  of  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA).  Public  law 
99-603,  added  section  217  to  the 
Immigration  and  Nationality  Act  which 
established  the  n(uummigrant  Visa 
Waiver  Pilot  Program.  The  Visa  Waiver 


Pilot  Program  waives  the  nonimmigrant 
visa  requirement  for  the  admission  of 
certain  aliens  into  the  United  States  for 
a  period  not  to  exceed  ninety  (90)  days. 
That  original  provisimi  authorizeid  the 
participation  of  eight  countries  in  the 
Pilot  Program,  hiitially.  the  United 
Kingdom  was  the  only  country 
designated  to  receive  these  benefits  for 
its  nationals.  Japan,  having  agreed  to 
reciprocal  treatment  for  United  States 
citizefts  entering  Japan  under  similar 
circumstances,  was  added  as  a 
designated  coimtry  under  the  Pilot 
Program  effective  December  13, 1988. 
France.  The  Federal  Republic  of 
Germany,  Italy,  The  Netherlands, 
Sweden,  and  Switzerland,  having  met 
all  of  the  requirements  for  participation 
in  the  Visa  Waiver  Pilot  Program,  were 
added  later  as  designated  countries 
participating  in  the  Pilot  Program.  This 
action  was  accomplished  by  the 
Secretary  of  State  and  the  Attorney 
General,  acting  jointly  through  their 
designees,  in  a  final  rule  published  at  54 
FR  27120-27121,  on  June  27, 1989. 

The  Immigration  Act  of  1990 
(IMMACT  90).  Public  Law  101-649, 
dated  November  29, 1990,  revised  the 
Visa  Waiver  Pilot  Program  as  set  forth 
in  section  313  of  IRCA  by  removing  the 
eight-country  cap  and  extending  its 
provisions  to  all  countries  that  met  the 
qualifying  provisions  of  the  Visa  Waiver 
Pilot  Program  and  were  designated  by 
the  Secretary  of  State  and  the  Attorney 
General  os  Pilot  Program  countries 
thereunder.  Section  201  of  IMMACT  90 
also  extended  the  period  of  the  pilot 
program  until  September  30, 1994  for 
the  eight  Pilot  Program  countries 
already  designated  under  IRCA,  as  well 
as  for  any  additional  Pilot  Program 
coimtries  that  were  designated  under 
the  law,  as  amended,  subject  to  their 
continued  qualification. 

As  a  result  of  these  amendments  to 
section  217  of  the  Act.  Andorra,  Austria. 
Belgium,  Denmark.  Finland.  Iceland, 
Liechtenstein.  Luxembourg,  Monaco, 
New  Zealand.  Norway.  San  Marino,  and 
Spain,  having  met  all  of  the 
requirements  for  participation  in  the 
nonimmigrant  Visa  Waiver  Pilot    . 
Program,  were  added,  efiiective  October 
1,1991.  (56  FR  46716). 

This  Interim  rule  further  amends  8 
CFR  part  217  to  extend  the  Visa  Waiver 
Pilot  Program  to  include  the  country  of 
Brunei,  which  has  agreed  to  provide 
reciprocal  treatment  for  United  States 


citizens  entering  Brunei  under  similar 
circumstances.  Therefore,  having  met  all 
of  the  other  requirements  of  section  201 
of  IMMACT  90,  Bnmei  is  designated  as 
a  country  participating  in  the  Visa 
Waiver  Pilot  Program  by  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly  through  their  designees.  (See  the 
Department  of  State  Rule  published 
elsewhere  in  this  issue  of  the  Federal 
Raster.) 

The  Service's  implemeuuuun  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  upon  the  "gooid  cause" 
exceptions  estabUshed  by  5  U.S.C  SS3 
(b)(B)  and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  as  follows:  a  notice 
and  comment  period  for  a  proposed  rule 
would  have  been  impracticable  and 
contrary  to  public  interest.  Moreover, 
this  interim  rule  confers  a  benefit  upon 
eligible  persons  and  does  not  impose  a 
penalty  of  any  kind.  It  is  imperative  that 
this  interim  rule  become  effective  upon 
publication  so  that  those  persons  wno 
are  entitled  to  the  benefit  may  apply 
accordingly. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

List  of  SubjecU  in  8  CFR  Fart  217 

Administrative  practice  and 
procedures,  Aliens,  Nonimmigrants. 
Passports  and  visas. 

Accordingly,  part  217  of  chapter  I  o' 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  217— VISA  WAIVER  PILOT 
PROGRAM 

1.  The  authority  citation  for  part  217 
is  revised  to  read  as  follow*: 

Authority:  8  U.S.C  1103. 1187;  8  CFK  part 
2. 

S  217.5    [Anwnded] 

2.  In  §  217.5  paragraph  (a)  is  amended 
by  replacing  the  \ir(ml  "and"  with  a  "," 
immediately  af(er  the  country  name 
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"San  Marino"  and  by  adding  the  phrase 
".and  Brunei  (effective  July  29,  1993)" 
immediately  after  the  phrase  "Spain 
(effective  October  1. 1991)". 

Dated:  July  23. 1993.  i 

ChmSale. 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  93-18132  Filed  7-2ft-93;  8:45  am) 
MUMO  COM  441*-ie-«l 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226  j 

[Raguiatlon  Z;  Dockat  No.  R-be05] 

Trutti  In  Landing  i 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  Rule;  temporary 
exceptions. 

SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  Regulation  Z 
(which  implements  the  Truth  in 
Lending  Act).  The  amendment  provides 
a  temporary  exception  to  Regulation  Z 
provisions  that  prohibit  the  use  of  a 
preprinted  form  by  a  creditor  to  obtain 
a  consumer's  waiver  of  the  right  to 
rescind  certain  home-secured  loans 
when  loan  proceeds  are  needed 
immediately  to  meet  a  consumer's  bona 
fide  personal  financial  emergency. 
Generally.  Regulation  Z  requires  a 
mandatory  three-day  waiting  period  on 
rescindable  transactions  before  funds 
can  be  disbursed,  hi  addition,  a 
consumer's  need  to  obtain  funds 
immediately  shall  be  regarded  as  a  bona 
fide  personal  financial  emergency  for 
purposes  of  Regulation  Z  for 
transactions  secured  by  consumers' 
principal  dwellings  located  in  areas  of 
the  Midwest  recently  declared  to  be 
major  disaster  areas  because  of 
extensive  flooding.  The  exception 
expires  one  year  h'om  the  date  the  area 
was  declared  a  major  disaster 
EFFECTIVE  DATE:  July  29,  1993. 
FOR  FIMTHER  INFORMATION  CONTACT: 
Adrienne  Hurt.  Managing  Counsel,  or 
Jane  Jensen  Gall.  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412  or  (202)  452- 
3667;  for  the  hearing  impaired  only, 
contact  Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

SUPPI.EMENTARY  INFORMATKNt: 

(1)  Background.  I 

Under  the  Truth  in  Lending  Act 
(TILA).  15  use  1601-1666),  and 


Regulation  Z.  12  CFR  part  226.  with 
some  exceptions,  a  consumer  has  the 
right  to  rescind  a  credit  obligation 
secured  by  the  consumer's  principal 
dwelling  for  three  days  after  becoming 
obligated,  due  to  the  risk  of  loss  of  the 
consumer's  home  in  the  event  of 
default.  There  is  a  mandatory  waiting 
period  .of  three  business  days  before 
funds  can  be  disbursed  in  order  to  give 
consumers  an  opportunity  to  reflect  on 
the  loan  terms  and  to  elect  to  cancel  the 
transaction  (12  CFR  226.15  and  226.23). 
A  consumer  may  modify  or  waive  this 
right  of  rescission  to  meet  a  bona  fide 
personal  financial  emergency.  The 
consumer  must  provide  the  creditor 
with  a  written,  signed  and  dated  waiver 
statement  that  describes  the  emergency. 
Under  Regulation  Z.  12  CFR  226.15(e) 
and  226.23(e),  the  waiver  statement  may 
not  be  executed  on  a  preprinted  form. 

In  November  1992,  the  Board  adopted 
an  exception  to  Regulation  Z  for 
transactions  secured  by  homes  located 
in  areas  declared  major  disaster  areas  as 
a  result  of  Hurricanes  Andrew  and  Iniki 
and  the  April  1992  Los  Angeles  civil 
unrest.  (57  FR  53.545  (Nov.  12, 1992)). 
The  Board's  exception  permitted  a 
temporary  waiver  of  the  provisions  in 
Regulation  Z  that  prohibit  an 
institution's  use  of  a  preprinted  form  to 
obtain  a  consumer's  waiver  of  the  right 
to  rescind  certain  home-secured  loans 
when  loan  funds  were  needed 
immediately  to  meet  a  consumer's  bona 
fide  personal  financial  emergency.  In 
addition,  a  consumer's  need  to  obtain 
funds  immediately  was  regarded  as  a 
bona  fide  personal  financial  emergency, 
for  purposes  of  Regulation  Z,  where  the 
home  securing  the  loan  was  located  in 
the  disaster  area. 

(2)  Relief  for  Flood  Affected 
Communities 

From  April  through  July  of  1993, 
extensive  flooding  has  occurred  in 
several  Midwestern  States  and,  as  a 
result,  the  President  has  determined  that 
extensive  major  disaster  areas  exist  in 
those  states.  'To  aid  consumers  in 
obtaining  credit  speedily  to  begin 
repairs  in  flood  damaged  areas  and  to 
ease  the  paperwork  burden  on  creditors 
extending  credit  in  these  areas,  the 
Board  has  determined  to  provide  a 
temporary  exception  to  the  restrictions 
in  §§  226.15(e)  and  226.23(e)  of 
Regulation  Z.  This  exception  will  expire 
one  year  from  the  date  the  President 
declared  that  an  area  was  a  major 
disaster. 

The  Board  is  amending  Regulation  Z 
to  permit  a  temporary  exception  to  its 
provisions  that  prohibit  the  use  of  a 
preprinted  form  by  a  creditor  to  obtain 
a  consumer's  waiver  of  the  right  to 


rescind  certain  home-seciu'ed  loans.  In 
addition,  a  consumer's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency,  where  the  home  seciuing 
the  loan  is  located  in  the  disaster  area. 
The  exception  is  limited  to  loans 
secured  by  homes  located  in  areas  that 
the  President  has  declared,  pursuant  to 
section  401  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5170.  are  major 
disaster  areas  as  a  result  of  the  extensive 
flooding  in  1993  in  the  Midwest.  The 
exception  expires  one  year  from  the  date 
an  area  was  declared  a  major  disaster. 
The  Board  notes,  however,  that  the 
consumer  must  still  sign  and  date  the 
waiver  statement.  The  following 
counties  in  Minnesota.  Wisconsin. 
Missouri.  Iowa.  Illinois.  Nebraska,  and 
South  Dakota  have  been  declared  major 
disaster  areas  during  June  and  July 
1993. 

Minnesota:  Brown,  Cottonwood,  Lincoln, 
Lyon,  Murray,  Nobles.  Pipestone,  Redwood, 
Rock,  Blue  Earth,  Nicollet,  Renville,  Sibley, 
Watonwan,  Yellow  Medicine,  Carver. 
Chippewa,  Faril)ault.  )ackson,  Le  Sueur, 
Martin,  McLeod,  Scott,  Goodhue, 
Washington,  Dakota,  Houston,  Ramsey,  Big 
Stone.  Clay,  Stevens,  Swift,  Traverse. 

Wisconsin:  Calumet,  Clark,  Columbia, 
Dunn,  Eau  Claire,  Fond  du  L,ac,  Green  Lake, 
Jackson,  Marquette,  Outagamie,  Portage, 
Saulk,  Trempealeau.  Waupaca,  Waushara, 
Winnebago,  Wood,  Adams,  Buffalo, 
Chippewa,  Crawford,  Dane,  Green,  Grant, 
Iowa,  Juneau,  LaCrosse,  Lafeyette,  Lincoln, 
Marathon,  Pepin,  Pierce,  Price.  Rock.  Rusk. 
St.  Croix.  Vernon. 

Missouri:  Lewis.  Lincoln,  Marion,  Pike.  St. 
Charles,  Andrew,  Atchison,  Barry,  Bates, 
Boone,  Buchanan,  Callaway,  Camden, 
Carroll.  Cape  Giarardeau,  Chariton,  Clark, 
Clay,  Cole,  Cooper,  Daviess,  Franklin, 
Gasconade,  Gentry,  Harrison,  Holt,  Howard, 
Jackson,  Jefferson,  Lafayette,  McDonald, 
Miller,  Moniteau,  Montgomery,  Newton. 
Nodaway,  Osage,  Perry,  Platte,  Pulaski.  Ralls, 
Ray,  Saline,  Shelby,  St.  L,ouis,  St.  Louis  City. 
St.  Genevieve,  Stone,  Warren,  Worth. 

Iowa:  Clayton,  Clinton,  Des  Moines, 
Dickinson.  Humboldt,  Jackson,  Johnson. 
Louisa,  Muscaine,  Scott,  Wapello,  Polk. 
Lyon,  Osceola,  Emmet,  Kossuth,  Winnebago, 
Worth,  Mitchell,  Howard,  Winneshiek, 
Allamakee,  Fayette,  Chickasaw,  Floyd,  Cerro 
Gordo,  Hancock,  Palo  Alto.  Clay,  O'Brien, 
Sioux,  Plymouth,  Cherokee,  Buena  Vista, 
Pocahontas,  Wright,  Franklin,  Butler.  Bremer. 
Dubuque,  Delaware,  Buchanan,  Black  Hawk, 
Grundy,  Hardin,  Hamilton,  Webster, 
Calhoun,  Sac,  Ida,  Woodbury,  Monora, 
Crawford,  Carroll,  Greene,  Boone,  Story, 
Marshall,  Tama,  Benton,  Linn.  Jones,  Cedar, 
Iowa,  Poweshiek,  Jasper,  Dallas,  Guthrie, 
Audulxin,  Shelby,  Harrison,  Pottawattamie, 
Cass,  Adair,  Madison,  Warren,  Marion, 
Mahaska,  Keokuk,  Washington,  Henry, 
Jefferson.  Monroe.  Lacas,  Clarke,  Union, 
Adams,  Montgomery,  Mills,  Fremont,  Page, 
Taylor,  Ringgold,  Decatur,  Wayne, 
Appanoosa,  Davis,  Van  Buren.  Lee. 
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llhnois:  Adams,  Calhoun,  Canoli,  Hanoodc. 
Handerstin,  Henry,  jerwy,  )o  Davrass,  Mercfv, 
Pike.  Rock  Island,  Whiteside.  Madison, 
Monroe,  Si.  Qair.  Boone,  Lake,  McHenry, 
Stephenson,  Winnebago,  Alexander,  Jackson. 
Randolph,  Union. 

Nebraska:  Bu^lo,  Cass,  Lancaster,  Sarpy, 
Seward,  Washington,  Adams,  Hall.  Kearney, 
Phelps. 

South  Dakota:  Bon  Homme,  Brookings. 
Clay,  Davison.  Hanson,  Hulrhison,  Kinsfoury, 
Lake.  Lincoln,  McCook.  Miner.  Minnehaha. 
Moody,  5?anbom,  Turner.  Union.  Yankton. 

Public  Comment  and  Effective  Date 

The  Administrative  Procedures  Act 
(APA).  5  U.S.C.  553.  grants  a  specific 
exemption  from  its  notice  and  public 
comment  requirements  for  rulemakings 
when  these  requirements  are  contrary  to 
the  public  interest  (5  U.S.C. 
553(b)(3)(B)).  In  the  present  case,  the 
flnal  rule  amending  Regulation  Z 
provides  a  temporary'  exception  and 
removes  a  restriction  that  otherwise  may 
impair  the  availability  of  loan  hinds  to 
consumers  who  encounter  a  bona  fide 
personal  financial  emergency  because 
their  homes  are  located  in  an  area 
devastated  by  flooding.  The  Board  finds 
tiiat  it  is  in  the  pubhc  interest  to  provide 
this  relief  immediately  and  without 
advance  notice  and  public  comment.  As 
explained  above,  the  amendment  to 
Regulation  Z  will  reduce  the  paperwork 
burden  on  creditors  extending  credit  in 
the  disaster  areas  and  aid  in  making 
credit  speedily  available  to  consumers 
in  these  areas.  Consumers  would 
continue  to  have  the  right  to  rescind 
certain  loans  unless  they  specifically 
waive  that  right.  Moreover,  the 
exception  is  limited  in  scope  and 
duration.  It  will  provide  immediate 
assistance  to  consumers  and  lenders  in 
their  ongoing  reconstruction  and 
rehabilitation  efforts  in  those  aAtas  that 
have  been  affected  by  recent  major 
disa.sters  recognized  under  the 
appropriate  federal  disaster  relief 
statute. 

The  Board  also  believM  that  deferring 
the  effective  date  in  regard  to  the 
adoption  of  the  final  rule  would  be 
contrary  to  the  public  interest.  The  APA 
grants  a  specific  exemption  from  its 
requirements  relating  to  this  item  in 
such  instances  (12  U.S.C  553(d)(3)). 
Accordingly,  the  amendments  to 
Regulation  Z  are  effective  immediately. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  Board  believes  that  the 
adoption  of  this  final  nile  would  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  imposes  no  new 
requirements  and  temporarily  removes  a 


restriction  imposed  by  Regulation  Z  on 
entities  subject  to  the  regulation. 

Paperwork  Reduction  Act  Analysis 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S  C.  3501  et  .wsg  ) 
is  contained  in  these  changes. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising;  Banks;  Banking; 
Consumer  protection;  Credit;  Federal 
Reserve  System;  Finance;  Penalties;  Rate 
limitations;  Truth  in  Lending. 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  the  Board 
is  amending  12  CFR  part  226  as  fonow«:. 
The  Board  is  publishing  only  those 
sections  of  the  regulation  that  are 
affected  by  the  changes. 

PART  226— TRUTH  IN  LENDING 

1.  The  authority  citation  for  part  22b 
continues  to  read: 

Aalhoril3r:  Truth  in  Lending  Act.  15  tJ.S.C 
1604  and  1637(c)(5);  sec.  1204  (c). 
Competitive  Equality  Banking  Act,  12  U.S.C 
3806. 

Subpart  B— Open-End  Credit 

3.  Section  226.15  paragraph  (e)  is 
revised  to  read  as  follows: 

{  226.15    mgtit  of  raectesion. 

(e)  Consumer's  waiver  of  right  to 
rescind.  (1)  The  consumer  may  modify 
or  waive  the  right  to  rescind  if  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency.  To 
modify  or  waive  the  right,  the  consumer 
shall  give  the  creditor  a  dated  written 
statement  that  describes  the  emergency, 
specifically  modifies  or  waives  the  right 
to  rescind,  and  bears  the  signature  of  all 
the  consumers  entitled  to  rescind. 
Printed  forms  for  this  purpose  are 
prohibited,  except  as  provided  in 
paragraph  (e)(2)  of  this  secrtion.  (2)  The 
need  of  the  consumer  to  obtain  funds 
immediately  shall  be  regarded  as  a  bona 
fide  personal  financial  emergency 
provided  that  the  dwelling  securing  the 
extension  of  credit  is  located  in  an  area 
declared  during  June  through  September 
1993,  pursuant  to  42  U.S.C.  5170,  to  be 
a  major  disaster  area  because  of  severe 
storms  and  flooding  in  the  Midwest. ^^ 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (eHl)  of  this  section  shall 


expire  on«  year  from  the  date  an  area 

was  declared  a  major  disaster. 

«        •        •        •        • 

2.  Seciion  226.16  is  amended  by 
redesignating  existing  footnotes  36a  and 
36b  as  footnotes  36b  and  36c, 
respectively. 

Subpart  C— Closed-End  Credit 

4.  Section  226.23  paragraph  («)  is 
revi.sed  to  read  as  follows: 

1226.23    Right  of  Raaeiasion. 


(.0  Consumer's  waiver  of  right  to 
rescind.  (1)  The  consumer  may  modify 
or  vVaive  the  right  to  rescind  if  the 
consumer  determines  that  the  extension 
of  credit  is  needed  to  meet  a  bona  fide 
personal  financial  emergency.  To 
modify  or  waive  the  right,  the  consumer 
shall  give  the  creditor  a  dated  written 
statement  that  describes  the  emergency, 
specifically  modifies  or  waives  tlie  right 
to  rescind,  and  bears  the  signature  of  all 
the  consumers  entitled  to  resrjnd. 
Printed  forms  for  this  purpose  are 
prohibited,  except  as  provided  in 
paragraph  (e}(2)  of  this  section. 

(2)  The  need  of  the  consumer  to 
obtain  funds  immediately  shall  be 
regarded  as  a  bona  fide  personal 
financial  emergency  provided  that  the 
dwelling  securing  the  extb.Tsior.  of 
credit  is  located  in  an  area  declared 
during  June  through  September  1993, 
pursuant  to  42  U.S.C.  5170,  to  be  a 
major  disaster  area  because  of  severe 
storms  and  flooding  in  the  Midwest.*"* 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 

By  order  n(  the  Board  of  Coveroors  of  the 
Federal  Reserve  System.  July  23, 1993. 
WiUiaa  W.  Wilas. 
Secretary  of  the  Board. 
IFR  Doc  93-1 H072  Filed  7-2»-93;  8.45  am) 
■auNO  COM  tti«-M-# 


M*  A  list  of  lira  tflactwd  anau  wiU  ba  mainteiiMid 
by  the  Board. 
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DEPARTMENT  OF  TRANSPORTATION 
Fedtral  Aviation  Administration 

14  CFR  Part  39 

(Doekat  No.  93-CE-20-AD;  AnMndnMnt  39- 
8647;  AO  93-15-011 

Airworthinaaa  DIractlvM:  Fairchild 
Aircraft  (Formarty  Swaaringen  Aviation 
Corporation)  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


1. 


UMI 


SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  92-l%-ll, 
which  applies  to  certain  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  This  AD  currently  requires 
modifying  the  horizontal  stabilizer  aft 
spar  attach  fitting  installation  and 
stabilizer  skin,  and  repetitively 
inspecting  the  radius  area  of  the  rib 
splice  straps  for  cracks,  and.  if  found 
cracked,  modifying  this  area.  Based 
upon  installation  reports  from  SA227 
series  airplane  operators,  Fairchild 
Aircraft  has  improved  the  modification 
procedures,  and,  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  these  procedures  should  be 
incorporated.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
horizontal  stabilizer  failure  caused  by 
broken  pivot  fitting  fasteners,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Elective  September  16, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
16, 1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  7B279-0490;  Telephone 
(512)  824-9421.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA.  Airplane  Certification  Office,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76193-0150;  Telephone  (817)  624-5155; 
Facsimile  (817)  740-3394. 
SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Fairchild 


Aircraft  SA226  and  SA227  series 
airplanes  was  published  in  the  Federal 
Register  on  March  22, 1993  (58  FR 
15309).  The  action  proposed  to 
supersede  AD  92-16-11.  Amendment 
39-6320.  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  modifying  the 
horizontal  stabilizer  aft  spar  attach 
fitting  installation  and  stabilizer  skin, 
and  repetitively  inspecting  the  radius 
area  of  the  rib  splice  straps  for  cracks, 
and,  if  found  cracked,  modifying  this 
area;  and  (2)  incorporate  improved 
modification  procedures  for  the  SA227 
series  airplanes  as  specified  in  Fairchild 
SB  227-55-006,  Horizontal  Stabilizer 
Fitting  Fasteners,  Issued:  May  13, 1991; 
Revised:  January  20, 1993.  The 
proposed  actions  would  be 
accomplished  in  accordance  with 
Fairchild  Service  Bulletin  (SB)  226-55- 
010,  Horizontal  Stabilizer  Fitting 
Fasteners.  Issued:  May  13, 1991; 
Revised:  December  13, 1991,  or 
Fairchild  SB  227-55-006,  Horizontal 
Stabilizer  Fitting  Fasteners,  Issued:  May 
13, 1991;  Revised:  January  20, 1993,  as 
applicable. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  In  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

uie  other  commenter  states  that  the 
word  "imless"  in  Note  1  of  the  proposed 
AD  is  liot  needed  and  should  read: 
"Compliance  with  superseded  AD  92- 
16-11  Is  considered  'already 
accomplished'  *  *  *";  Instead  of 
"Compliance  with  superseded  AD  92- 
16-11  is  considered  'unless  already 
accomplished*  •  *  •".The FAA  does 
not  concur.  The  reason  Note  1  appears 
Is  for  informational  purposes  to  provide 
clarification  that  the  operator  may  have 
already  performed  part  of  the  AD. 
Quoting  "imless  already  accomplished" 
refers  the  operator  back  to  this  portion 
of  the  Compliance  section  of  the 
proposed  AD. 

This  same  commenter  points  out  that 
the  reference  to  Fairchild  SB  227-55- 
006  in  paragraph  (c)  of  the  proposed  AD 
contains  an  Incorrect  revised  date,  and 
should  read  Revised:  May  22, 1991, 
instead  of  Revised:  December  13, 1991. 
The  FAA  concurs  and  has  revised  the 
proposed  AD  accordingly. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  on  the 
public. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
revision  described  above  and  minor 
editorial  corrections.  The  FAA  has 


determined  that  this  revision  and  minor 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

The  compliance  statement  of  AD  92- 
16-11  referenced  Fairchild  Aircraft 
Model  SA227-AC  airplanes  with  serial 
numbers  AC420  through  AC783  and 
AC785.  These  particular  model 
airplanes  are  either  a  Model  SA227-AC 
or  SA227-BC.  The  applicability 
statement  In  this  AD  is  different  than 
that  of  AD  92-16-11  in  that  it  reflects 
this  model  and  serial  number  effectivity. 
No  additional  serial  number  airplanes 
apply  to  the  required  AD  than  that 
whldi  are  already  affected  by  AD  92- 
16-11. 

The  FAA  estimates  that  715  (368 
SA226  series  and  347  SA227  series) 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  32  workhours  per  SA226 
series  airplane  and  33  workhours  per 
SA227  series  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  Is  approximately  $55  an  hour. 
Parts  cost  approximately  $1,400  per 
airplane.  Based  on  these  figures,  the 
total  cost  Impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,278,485 
($1,162,880  for  the  SA226  series 
airplanes  and  $1,115,605  for  the  SA227 
series  airplanes).  The  required  AD 
provides  no  additional  cost  Impact  upon 
U.S.  operators  than  that  which  is 
currently  required  by  AD  92-16-11, 
except  for  a  slight  additional  procedure 
in  the  modification  already  required  for 
the  SA227  series  airplanes.  This 
procedure  is  so  slight  that  the  FAA  has 
no  means  of  determining  the  additional 
cost  Impact  upon  the  public. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
Implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  PoUdes  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [AiTMndMi] 

2.  Section  39.13  is  amended  by 
removing  AD  92-16-11,  Amendment 
39-8320  (57  FR  31959,  July  20, 1992), 
and  by  adding  the  following  new 
airworthiness  directive: 

93-15-01  Fairchild  Aircraft:  Amendment 
39-8647;  Docket  No.  93-CE-20-AD. 
Supersedes  AD  92-16-11,  Amendment 
39-8320. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


MoM 


SA226-T  

SA226-T(B) 

SA226-AT... 
SA226-TC  .. 
SA227-TT  ... 
SA227-AT ... 
SA227-AC  .. 


SA227-AC 
SA227-BC 


Serial  Nos. 


and 


T201    through   T275 

T277  through  T291. 
T(B)276      and      T(B)292 

through  T(B)41 7. 
AT001  through  AT074. 
TC201  through  TC41 9. 
TT421  through  TT541. 
AT423  through  AT695. 
AC406.        AC415, 

AC416. 
AC420    through     AC783, 

and  AC7e5. 
BC420     through     BC783, 

andBC785. 


and 


Compliance:  Required  initially  upon  the 
accumulation  of  10,000  hours  lime-in-service 
(TIS)  or  within  the  next  1,000  hours  TIS  after 
the  efTective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished 
(see  Note  1),  and  thereafter  as  indicated. 

Nolo  1:  Compliance  with  superseded  AD 
92-16-11  is  considered  "unless  already 
accomplished"  for  the  initial  inspection  and 
modification  requirements  of  this  AD  except 
as  specified  in  paragraph  (c)  of  this  AD. 

To  prevent  failure  of  the  horizontal 
stabilizer  caused  by  broken  pivot  fitting 
fasteners,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 


(a)  Modify  the  horizontal  stabilizer  aft  spar 
attach  fitting  installation  in  accordance  with 
the  Accomplishment  Instructions  section  of 
FairchJld  Service  Bulletin  (SB)  226-55-QlO, 
Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13, 1991;  Revised:  December  13. 
1991,  or  Fairchild  SB  227-55-006. 
Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13, 1991;  Revised:  January  20, 
1993,  as  applicable. 

(b)  Modify  the  stabilizer  skin  in  accordance 
with  the  Accomplishment  Instructions 
section  of  Fairchild  SB  226-55-010, 
Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13, 1991;  Revised:  December  13, 
1991,  or  Fairchild  SB  227-55-006, 
Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13, 1991;  Revised:  January  20, 
1993,  as  applicable. 

(c)  If  any  Model  SA227-AC  or  SA227-BC 
airplane  incorporating  any  serial  number  of 
AC528  through  AC783,  AC785,  BC528 
through  BC783,  or  BC785  has  been  modified 
as  required  by  AD  92-16-11  in  accordance 
with  Fairchild  SB  227-55-006,  HorizonUl 
Stabilizer  Fitting  Fasteners,  Issued:  May  13, 
1991;  Revised:  May  22, 1991,  then  the  only 
modification  required  by  paragraphs  (a)  and 
(b)  of  this  AD  is  that  which  is  specified  in 
paragraph  B(3)  of  the  Accomplishment 
Instructions  section  of  Fairchild  SB  227-55- 
006,  Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13. 1991;  Revised:  January  20, 
1993. 

(d)  Visually  inspect  the  radius  area  of  the 
rib  splice  strap  for  cracks  in  accordance  with 
Figure  2  of  Fairchild  SB  226-55-010. 
Horizontal  Stabilizer  Fitting  Fasteners, 
Issued:  May  13. 1991;  Revised;  December  13, 
1991,  or  Figure  3  of  Fairchild  SB  227-55- 
006,  Horizontal  Stabilizer  Fitting  Fasteners, 
Issued;  May  13, 1991;  Revised:  January  20. 
1993.  as  applicable. 

(i)  If  cracks  are  found,  prior  to  further 
flight,  repair  in  accordance  with  a  scheme 
obtained  from  the  manufacturer  through  the 
Fort  Worth  Airplane  Certification  Office  at 
the  address  specified  in  paragraph  (f)  of  this 
AD,  and  reinspect  thereafter  at  iiitervals  not 
to  exceed  5,000  hours  TIS. 

(ii)  If  no  cracks  are  found,  reinspect 
thereafter  at  intervals  not  to  exceed  5.000 
hours  TIS. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  Ail  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safefy  may  be  approved  by  the 
Manager,  Airplane  Certification  Office,  FAA. 
4400  Blue  Mound  Road,  Fort  Worth.  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Fort  Worth  Airplane 
Certification  Office. 

(g)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 


accordance  with  Fairchild  Service  Bulletin 
226-55-010,  Horizontal  Stabilizer  Fitting 
Fasteners,  Issued:  May  13, 1991;  Revised: 
December  13, 1991.  or  Fairchild  Service 
Bulletin  227-55-006,  HorizonUl  Stabilizer 
Fitting  Fasteners,  Issued;  May  13, 1991; 
Revised:  January  20, 1993,  at  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio.  Texas  78279-0490.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  (39-8647)  supersedes 
AD  92-16-11,  Amendment  39-8320. 

(i)  This  amendment  (39-8647)  becomes 
effective  on  September  16, 1993. 

Issued  in  Kansas  Qfy,  Missouri,  on  July  21. 
1993. 

Bairy  D.  Clements, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  93-18109  Filed  7-28-93;  8:45  ami 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

22  CFR  Part  41 

[Public  Notioa  1M2] 

Vlaaa:  Paasporta  and  Viaaa  Not 
Required  for  Certain  Nonimmigrants 

AGENCY:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  part 
41,  title  22  of  the  Code  of  Federal 
Regulations  concerning  visas  for 
nonimmigrants  pursuant  to  section  217 
of  the  Immigration  and  Nationality  Act 
(INA),  8  U.S.C.  1187,  as  amended. 
Section  217,  as  amended,  extends  the 
Visa  Waiver  Pilot  Program  to  all 
countries  that  qualify  under  the 
provisions  of  the  Pilot  Program  and 
which  are  designated  by  the  Secretary  of 
State  and  the  Attorney  General  as 
countries  whose  nationals  benefit  from 
the  waiver  of  the  nonimmigrant  B-l/B- 
2  visa  requirement.  Section  217,  as 
amended,  also  extends  the  time  period 
of  the  Pilot  Program  to  September  30, 
1994  for  those  countries  already  in  the 
program  as  well  as  to  any  countries 
which  may  be  designated  thereunder. 
This  amendment  extends  the  Visa 
Waiver  Pilot  Program  to  Brunei,  which 
has  met  all  of  the  requirements  for  the 
Program. 
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OATES:  This  interim  rule  is  effective  July 
29. 1993.  Written  comments  are  invited 
and  must  be  received  on  or  before 
Augu.st  30.  1993. 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  I>eputy 
Chief.  Legislation  and  Regulations 
Division.  Visa  Services.  Department  of 
State.  Washington.  DC  20522-0113. 
FOR  FURTHER  MRMMATKM  COKTACT:  A. 
Roy  Mackay.  Deputy  Chief,  Legislation 
and  Regulations  Division.  Visa  Office, 
Department  of  State,  Washington,  DC 
20522-0113  (202)663-1205. 
SUPPt£MENTARY  INFORMATION:  Section 
313  of  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA),  Public  Law 
99-«03  added  section  217  to  the  IN  A. 
Section  217.  8  U.S.C  1187.  established 
the  nonimmigrant  Visa  Waiver  Pilot 
Program  (V\VPP)  which  waives  the 
nonimmigrant  visa  requirement  for  the 
admission  of  certain  aliens  into  the 
United  States  for  a  period  not  to  exceed 
ninety  days.  That  original  provision 
authorized  the  participation  of  eight 
countries  in  the  VWPP.  A  6nal  rule 
containing  regulations  designed  to 
implement  facilitation  of  the  admission 
of  certain  nonimmigrant  alien  visitors 
under  the  VWPP  was  published  at  53  FR 
24903-24904  of  the  Federal  Register  of 
lune  30. 1988.  Its  publication  was 
codified  in  part  41  of  title  22  of  the  Code 
of  Federal  Regulations  (CFR).  22  CFR 
41.2(1).  Under  that  final  rule  the  United 
Kingdom  was  the  only  country 
designated  to  receive  these  benefits  for 
its  nationals.  )apan.  having  agreed  to 
reciprocal  treatment  for  United  States 
citizens  entering  Japan  under  similar 
circumstances,  was  added  as  a 
designated  country  under  the  Pilot 
Program  effective  on  December  15, 1988 
in  a  final  rule  published  at  53  FR 
50161-50162  of  the  Federal  Register  of 
December  13. 1988.  France.  The  Federal 
Republic  of  Germany.  Italy.  The 
Netherlands.  Sweden,  and  Switzerland. 
having  met  all  of  the  requirements  for 
participants  in  the  Visa  Waiver  Pilot 
Program,  were  added  later  as  designated 
countries  participating  in  the  Pilot 
Program  (i.e..  the  six  remaining 
countries  under  the  Eight  Coiuitry  Pilot 
Program  established  by  section  313  of 
IRCA).  This  action  was  accomplished  by 
the  Secretary  of  State  and  the  Attorney 
General,  acting  jointly  through  their 
designees,  in  a  Final  Rule  published  at 
54  FR  27120-27121  of  the  Federal 
RMister  of  Jiuie  27, 1989. 

On  November  29. 1990.  the  President 
approved  The  Immigration  Act  of  1990 
(Pub.  L.  101-649. 104  Stat.4978)  (lA). 
Section  201  thereof  revised  tte  Visa 
Waiver  Pilot  Program  set  ftHth  in  section 
313  of  IRCA  (Sec  217 INA.  8  U.S.C 


1187).  It  removed  the  eight -country  cap 
and  extended  its  provisicms  to  all 
countries  that  meet  the  qualifying 
provisions  of  the  Visa  Waiver  Pilot 
Program  and  are  designated  by  the 
Secretary  of  Statu  and  the  Attorney 
General  as  Pilot  Program  Countries 
thereunder.  Section  201  also  extended 
the  period  of  the  pilot  program  until 
September  30.  19<V4  for  the  eight  pilot 
program  countries  already  designiated 
under  IRCA  as  well  as  for  any  additional 
Pilot  Program  countries  that  may  be 
designated  under  the  law.  as  amended, 
subject  to  their  continued  qualification 
thereunder.  (See  also:  Section  303  of  the 
Immigration  Technical  Corrections  Act 
of  1991.  Pub.  L.  102-232.1 

As  a  result  of  these  amendments  to 
Section  217  of  the  INA.  Andorra. 
Austria.  Belgium.  Denmark.  Finland. 
Iceland.  Lie^tenstein.  Luxembourg. 
Monaco,  New  Zealand,  Norway,  Swi 
Marino,  and  Spain,  having  met  all  of  the 
requirements  for  participants  in  the 
nonimmigrant  Visa  Waiver  Pilot 
Program,  were  added,  effective  on 
October  1. 1991.  They  were  so 
designated  as  participants  in  the  Visa 
Waiver  Pilot  Program  by  the  Secretary  of 
State  and  the  Attorney  General,  acting 
jointly  through  their  designees,  in  an 
Interim  Rule  published  at  56  FR  46716- 
46717  of  the  Federal  Register  of 
September  13,  1991. 

Each  of  the  above  rules  amended  22 
CFR  41.2.  This  interim  rule,  with 
request  for  comments,  further  amends 
part  41,  title  22  to  extend  the  Visa 
Waiver  Pilot  Program  to  Brunei,  which 
has  agreed  to  provide  reciprocal 
treatment  for  United  States  citizens 
entering  Brunei  under  similar 
circumstances  upon  the  commencement 
of  its  participation  in  the  Program. 
Therefore,  having  met  all  of  the  other 
requirements  of  that  Section,  Brunei  is 
added  effective  upon  publication  in  the 
Federal  Register  and  designated  as  a 
country  participating  in  the  Visa  Waiver 
Pilot  Prc^;ram  by  the  Secretary  of  State 
and  the  Attorney  General,  acting  jointly 
through  their  designees.  (See  the 
Immigration  and  Naturalization  Service 
Rule  published  elsewhere  in  this  issue 
of  the  Federal  Register.)  The  last 
sentence  of  $41.2(1)  is  ameiuled  by 
adding  at  the  end  thereof  the  name  of 
the  newly  designated  country,  eSactive 
upon  publication  in  the  Federal 
Register.  Therefore.  eBactive  on  that 
date,  citizens  of  Brunei  shall  be  eligible 
for  participation  in  the  Visa  Waiver 
Pilot  Program. 

The  implementation  of  this  rule  as  an 
interim  rule,  with  a  30-day  provision  for 
post-promulgation  public  comments,  is 
based  upon  the  "good  cause"  exceptions 
established  by  5  U.S.C  S53(b)(B)  and 


553(dM3).  This  rule  grants  or  recognizes 
an  exemption  or  relieves  a  restriction 
under  5  U.S.C.  553(dKl)  and  is 
considered  beneficial  to  both  the 
travelling  public  and  United  States 
businesses.  Therefore,  it  is  being  made 
effective  less  than  thirty  days  after 
publication  in  the  Federal  Register. 

In  accordaiK»  with  5  U.S.C.  605(b) 
(Regulatory  Flexibility  Act),  it  is 
certified  that  this  rule  does  not  have  a 
"significant  adverse  economic  impact" 
on  a  substantial  number  of  smell 
entities,  because  it  is  inapplicable.  No 
Regulatory  Impact  Analysis  is  required 
because  this  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.O.  12291.  The  rule  imposes  no 
reporting  or  record-keeping  action  from 
the  public  requiring  the  approval  of  the 
Office  of  Managenrtent  and  Budget  under 
the  Paperwork  Reduction  Act 
requirements.  Nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612.  This 
rule  has  been  reviewed  as  required  l^ 
E.O.  12778  and  is  certified  to  be  in 
compliance  therewith. 

List  ofSiibiecU  in  22  CFR  Part  41 

Aliens.  Nonimmigrants.  Visas. 
Passports,  Temporary  visitors.  Waivers. 

In  view  of  the  foregoing,  22  CFR  part 
41  is  amended  as  follows: 

PART  41— VISAS;  DOCUMENTATION 
OF  NONUIMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT.  AS  AMENDED 

1.  The  authority  citation  is  revised  to 
read: 

Authorily:  8  \i.S.C.  1104, 1153  ^4ot•.  lift?' 

2.  In  §  41.2  the  last  sentence  of 
paragraph  (1)  is  amerMied  by  removing 
the  period  and  adding  the  following  text 
at  the  end  of  the  sentence: 

141.2    Waiver  by  Itw  Secretary  of  State  and 
Attorney  General  of  passport  anoVor  visa 
re(|MranMnts  tor  caftain  caiasonee  el 


(1)  Visa  Waiver  Pilot  Program.  *  •  •; 
and  Brunei  (e%ctiv»  July  29, 1993). 

Dated:  June  28. 1993. 

Mary  A.  l^ran. 

Assistant  Seattaryfor  Consular  Affain. 
(FR  Doc  93-1812ft  Filed  7-28-93:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Rraarma 

27  CFR  Part  178 
rr.D.  ATF-346] 

Oomaatic  Aaaambly  of  Nonlmportabia 
Flraarma(91-0001F) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Final  Rule  (Treasury  Decision). 

StMWIARY:  This  final  rule  amends  27 
CFR  part  178.  relating  to  firearms,  to 
implement  section  2204  of  the  Crime 
Control  Act  of  1990.  Public  Law  101- 
647  (104  Stat.  4789).  approved 
November  29. 1990.  Section  2204  makes 
it  unlawful  for  any  person  to  assemble 
from  imported  parts  any  semiautomatic 
rifle  or  any  shotgun  which  is  identical 
to  any  rifle  or  shotgun  prohibited  fix)m 
importation  under  the  Gun  Control  Act 
of  1968.  as  amended,  as  not  being 
particularly  suitable  for  or  readily 
adaptable  to  sporting  purposes. 
EFfECTIVE  DATE:  August  30. 1993. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Lawrence  G.  White.  ATF  Specialist. 
Firearms  and  Explosives  Imports 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Washington.  DC  20226  (202- 
927-«320). 

SUPPLEMENTARY  INFORMATION:  Section 
2204  of  the  Crime  Control  Act  of  1990. 
Public  Law  101-647.  approved 
November  29. 1990.  amended  the  Gun 
Control  Act  of  1968.  as  amended  (18 
U.S.C.  chapter  44)  (GCA)  by  adding  a 
new  section  922(r)  to  18  U.S.C.  922(r) 
makes  it  unlawful  for  any  person  to 
assemble  from  imported  parts  any 
semiautomatic  rifle  or  any  shotgun 
which  is  identical  to  any  rifle  or 
shotgun  prohibited  from  importation 
under  the  CCA  as  not  being  particularly 
suitable  for  or  readily  adaptable  to 
sporting  purposes.  Section  922(r) 
excepts  from  the  general  prohibition  the 
assembly  of  rifles  or  shotgiuis  for 
distribution  by  a  licensed  manufacturer 
to  the  United  States  or  to  any  State  and 
the  assembly  of  such  firearms  for 
purposes  of  testing  or  experimentation 
authorized  by  the  Secretary. 

This  prohibition  was  intended  to 
preclude  the  circumvention  of  the 
importation  restrictions  on  nonsporting 
rifles  and  shotguns  by  importing  parts 
for  "nonsporting"  firearms  and 
assembling  them  in  the  United  States 
using  domestically  manufactured  frames 
or  receivers  capable  of  accepting  the 
imported  parts. 


On  August  19. 1991.  the  Bureau 
published  a  Notice  of  Proposed 
Rulemaking.  Notice  No.  723.  with  a  90- 
day  comment  period.  The  proposed 
regulation  would  have  prohibited  the 
assembly  of  any  semiautomatic  rifle  or 
any  shotgun  which  would  not  qualify 
for  importation  as  sporting  firearms 
under  18  U.S.C.  925(d)(3)  if  two  or  more 
major  components  of  the  weapon  were 
imported. 

The  proposed  regulation  would  not 
have  required  that  all  parts  of  a  firearm 
be  imported  before  the  prohibition 
would  apply.  Under  current  law.  the 
frame  or  receiver  alone  of  a  nonsporting 
firearm  cannot  lawfully  be  imported 
into  the  United  States.  This  prohibition 
flows  from  the  GCA  definition  of 
"firearm"  which  includes  the  frame  or 
receiver  of  a  firearm.  18  U.S.C. 
921(a)(3)(B).  In  addition,  section 
925(d)(3)  expressly  prohibits  from 
importation  the  frame  or  receiver  of  a 
nonimportable  firearm.  Consequently, 
the  assembly  in  this  country  of 
nonsporting  semiautomatic  rifles  and 
nonsporting  shotguns  generally  requires 
use  of  domestically  made  frames  or 
receivers.  If  section  922ir)  is  interpreted 
to  require  that  all  of  the  parts,  including 
the  frame  or  receiver,  be  imported,  the 
statute  would  address  conduct  that 
would  not  ordinarily  occur.  This 
interpretation  would  result  in  a  statute 
which  would  have  virtually  no  practical 
application  and  no  meaning.  Moreover, 
such  an  interpretation  would  totally 
ignore  and  defeat  the  purpose  of  the 
legislation,  which  was  to  curb  the 
assembly  of  nonimportable  firearms 
from  imported  parts  on  domestically 
made  frames  or  receivers.  Thus,  the 
proposed  regulation  recognized  that 
Congress  was  aware  of  the  statutory 
prohibition  on  the  importation  of  frames 
or  receivers  of  nonimportable  firearms, 
i.e.,  they  could  not  have  intended  that 
the  statute  reach  only  the  assembly  of 
those  weapons  from  totally  imported 
parts. 

On  the  other  hand,  the  proposed 
regulation  would  not  have  prohibited 
the  assembly  of  firearms  containing  any 
imported  parts.  There  is  no  doubt  that 
many  essentially  domestic  weapons 
contain  some  minor  imported  parts, 
such  as  screws  or  springs.  Accordingly, 
the  proposed  regulation  would  have 
prohibited  the  assembly  utilizing 
imported  parts  which  are  required  for 
the  design  function  of  the  firearm. 
Further,  because  the  assembly 
prohibition  in  the  statute  focuses  on  the 
plural  "parts"  rather  than  the  singular 
"part",  the  proposed  regulation  would 
have  only  prohibited  assembly  of 
nonsporting  rifles  and  shotguns 


utilizing  two  or  more  of  these  major 
firearms  components. 

This  final  rule  lists  the  20  major 
firearms  components  which  ATF  has 
determined  are  required  for  the  design 
function  of  the  weapon.  Further,  the 
rule  modifies  the  proposed  regulation 
by  prohibiting  the  assembly  of 
nonsporting  firearms  where  the  majority 
(11  or  more)  of  the  components  used  in 
their  assembly  are  imported.  As  noted 
above,  the  purpose  of  the  amendment 
was  to  prevent  the  circumvention  of  the 
importation  restrictions  by  importing 
foreign  parts  and  assembling  them  into 
complete  nonsporting  firearms.  Thus, 
the  amendment  was  concerned  with  the 
assembly  of  what  are  essentially  foreign 
made  weapons.  However,  by  restricting 
the  assembly  of  nonsporting  firearms 
utilizing  two  or  more  imported  parts, 
the  regulation  as  proposed  was 
unnecessarily  broad.  It  would  have  gone 
beyond  preventing  circumvention  of  the 
importation  ban,  and  actually  would 
have  precluded  the  assembly  of 
domestically  made  weapons  that  use 
few  foreign  parts.  Since  the  legislation 
was  not  intended  to  regulate  or  prohibit 
the  legitimate  use  of  foreign  parts  in 
domestic  firearms,  ATF  concluded  that 
the  "two  or  more  parts"  aspect  of  the 

Eroposed  rule  needed  to  be  refined.  ATF 
alieves  that  if  a  majority  of  the 
components  were  imported,  the 
assembled  weapon  would  reasonably  be 
considered  a  foreign  weapon  prohibited 
from  importation.  By  identifying  the 
major  firearms  parts,  and  addressing 
only  the  assembly  of  those  firearms 
using  a  majority  of  foreign  components. 
ATF  has  determined  that  the  rule  will 
efiectively  preclude  the  assembly  of 
foreign  made  firearms  in  the  United 
States  without  interfering  with 
legitimate  use  of  foreign  parts  by 
domestic  manufacturers. 

Comments  Received 

During  the  comment  period  on  Notice 
No.  723.  3.002  written  comments  with 
3.392  signatures  were  received. 
Comments  were  received  from  United 
States  Senators,  members  of  the  House 
of  Representatives,  several  firearms 
industry  members,  and  firearms  interest 
groups. 

The  Meaning  of  the  Phrase  "Assemble 
from  Imported  Parts" 

The  most  frequent  comment  related  to 
the  meaning  of  the  term  "assemble  from 
imported  parts."  The  concern  expressed 
was  that  section  922(r)  should  be 
interpreted  as  only  prohibiting  the 
assembly  of  nonsporting  rifles  and 
shotguns  exclusively  from  imported 
parts.  ATF  continues  to  believe  that  the 
history  of  the  amendment  does  not 
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support  such  an  intacprototkMi. 
Moreover,  as  a  practical  maUar.  such  an 
interpralalion  would  landar  tba 
prohibition  virtually  maartinglass 
As  tha  Notica  of  Proposed 
Rulemaking  iiuticatad,  the  assembly 
prohibition  ori^natad  aa  past  of  tha 
President's  crime  bill.  S.  1225. 101st 
Cong..  1st  Sess.  (19B9).  "Coanpfahansiva 
Violent  China  Control  Act  of  19B9."  Tha 
President's  piopoaal.  howevar.  wae  not 
limited  to  the  asseanbly  of  firaaims  from 
imported  paits,  but  wroidd  have 
prohibitea  the  asaembly  from  any  parts, 
either  imported  or  nonimported. 
Significantly,  this  legislation  followed 
ATF's  administrative  dotenninatioo  thai 
certain  semiautomatic  assault-type  riflsa 
and  certain  shotguns  were  no  longer 
considered  to  meat  tha  lequiraoiaDt  for 
importation  under  18  U.S.C  A25(dK3)  as 
firearms  "generally  recognized  as 
paiticularfy  suitable  for  or  readily 
adaptable  to  sporting  purpoaaa." 

Specifically,  oa  Ktarch  14. 1989  and 
April  5. 1989.  ATF  aanouncad  that  it 
was  suspending  tha  importation  off 
assault-type  riflaa.  panning  tha  decision 
as  to  whether  these  weapona  mat  the 
statutory  test  that  they  wrera  of  a  type 
generally  recognized  as  particularly 
suitable  for  or  readily  aosptsbla  to 
sp(»ting  purposes.  Report  sod 
Recommendation  of  the  AIT  Working 
Group  on  the  Importability  of  Certain 
Semiautomatic  Rifles.  July  6. 1989. 
(herainafler.  "Raoort  of  tha  ATF 
working  Group").  Tha  principal  purpose 
of  S.  1225  was  to  avoid  the 
circumvention  of  the  import  restrictions 
of  the  GCA  by  importing  firearms  oarts 
and  assembling  mem  in  tha  United 
States  using  domestically  manufartured 
frames  or  receivers.  The  Prasident's 
Message  to  Congress  Transmitting  A 
Draft  of  Proposed  Legislation  Entitled 
the  "Comprehensive  Violent  Crime 
Control  Act  of  1989,"  H.R.  Doc.  No. 
101-73, 101st  Cong..  Isl  Seas.  81  ()une 
15. 1989).  The  Administration's  bill 
would  also  have  generally  pndiibited 
the  assembly  of  these  nonimportabla 
firearms  from  domestically  made  parts 
that  were  not  imported. 

The  assembly  prohibition  in  the 
Administration's  bill  was  substantially 
incorporated  in  section  705  of  H.R. 
5269, 101st  Cong..  2d  Sess.  (1990)  the 
"Comprehensive  Crime  Control  Act  of 
1990."  Consistent  with  the  purpose  of 
the  Administration's  bill,  the  House 
Judiciary  Coounittee  stated  that  the 
intent  of  section  705  was  to  preclude  the 
circumventioo  of  the  imp(»tation 
restriction  on  nonsporting  rifles  and 
shotguns  by  the  importation  of  their 
parts  and  the  assembly  of  the  firearms 
in  the  United  States.  KH.  Rap.  No.  101- 
681,  Part  1. 101st  Cong..  2  Sess.,  107 


(Sept.  5. 1990).  A5  in  the  case  td  die 
Administration's  bill,  H.R.  5269  would 
alao  hava  prohibited  the  assembly  of 
these  nonimpoftable  firearms  frwn 
domestically  made  parts  that  ware  not 
inoported. 

The  language  "from  imported  parts" 
was  added  to  H.R.  5269  as  a  floor 
amandm«it  in  the  House  and  waa 
included  in  section  922(r)  aa  enacted  by 
the  Congress.  The  concern  of  those 
House  members  who  favored  the 
amazulment  was  that,  without  the 
amendment,  the  provision  would  make 
it  unlawful  for  American  firearms 
manufacturers  to  assemble 
semiautomatic  rifles  that  had  been  in 
production  in  the  United  Stataa  for 
many  years.  In  these  members'  view,  the 
amendment  was  a  technical,  clarifying 
one  which  would  carry  out  the  principal 
purpose  of  the  bill — to  prevent  the 
circumvention  of  the  current 
prohibition  on  the  importation  of 
nonsporting  firearms.  To  carry  out 
congressional  intent  not  to  preclude  the 
assembly  of  firearms  manulactured  in 
this  country,  the  proposed  regulation 
and  the  final  rule  only  prohibft  an 
assembly  utilizing  imported,  foreign- 
made  parts  but  not  an  assembly  from 
imported  parts  which  were  originally 
produced  in  the  United  States. 

The  comments  of  most  of  these 
members  shed  no  light  on  whether  the 
assembly  prohibition  was  intended  to 
apply  to  the  assembly  of  firearms  from 
all  or  less  than  all  imported  parts.  From 
a  review  of  the  legislative  history  of  this 
issue,  ATF  does  not  believe  that  the 
amendment  supports  the  interpretation 
that  the  phrase  "from  imported  parts" 
was  intended  to  reouire  tnat  all  parts 
used  in  the  assembly  must  be  imfKnted 
before  the  prohibition  would  apply.  On 
the  other  hand,  ATF  believes  that 
Congress  did  not  intend  to  ban  the 
assembly  of  essentially  domestic 
firearms  but  rather  to  prevent  the 
circumvention  of  the  importation 
restriction  as  it  applied  to  essentially 
foreign  made  Hreanns.  Thus,  the 
proposed  regulation  barring  the 
assembly  of  noni  reportable  firearms 
using  two  or  more  imported  ;>arts  was 
too  restrictive.  This  final  rule  modifies 
the  proposed  regulation  by  prohibiting 
the  assembly  of  nonsporting  firearms 
where  the  ma)ority  of  the  major  firearm 
comptments.  i.e.,  11  or  more  of  the  20 
components  listed  in  the  regulation, 
were  imported.  This  modification  to  the 
proposed  regulation  will  ensure  that 
only  "foreign"  firearms  are  subject  to 
the  assembly  prohibition.  ATF  believes 
this  is  a  reasonable  interpretatitm  of  the 
statute  which  was  intended  by  Congrass 
to  preclude  the  assembly  of  essentisdly 
foreign  made  ««reepons  but  not  firearms 


which  are  asaantiaDy  American-made  or 

domestic  weapons. 

An  additional  comment  was  received 
in  support  of  the  position  that  section 
g22(r)  should  be  interpreted  to  require 
that  all  of  the  parts,  including  the  frame 
and  receiver,  be  imported.  This 
commenter  stated  tnat  a  person  could 
impost  a  frame  m  receiver  as  part  of  a 
"sporting"  firearm  and  use  the  frame  in 
the  assembly  of  a  nonsporting  firearm 
using  all  imported  parts.  The 
commenter  oelieves  this  is  the  only 
activity  section  922(r)  intended  to 
addiais  ATP  haa  not  adopted  this 
comment  since  it  would  address 
conduct  that  would  not  ordinarily 
occur.  Moreover,  this  interpretation 
would  result  in  a  statute  which  would 
have  virtually  no  practical  application. 
Moreover,  sudb  an  interpretation  would 
totally  ignore  ar>d  defeat  the  purpose  of 
the  legislation  which  was  to  curb  the 
assembly  of  nonimportable  firearms 
from  imported  perts  on  domestically 
made  frames  or  receivers. 

Meaning  of  tha  Term  "Identical" 

The  comment  waa  made  that  the  use 
of  term  "idsntical"  in  section  922(r)  was 
intended  to  require  that  firearms 
prohibited  from  assembly  under  section 
922(r)  be  exact  copies  of  specific  rifles 
or  shotguns  which  ATF  has  found  to  be 
nonimportable.  The  comment  has  not 
been  adopted  because  such  an 
interpretation  would  result  in  a 
prohibition  which  could  easily  be 
circumvented  by  merely  changing  a 
minor  feature  on  the  assembled  firearm, 
e.g.,  slightly  changing  the  barrel  length. 
Additionally,  if  the  regulation  adopted 
the  positicm  that  only  those  spedfic 
firearms  i»eviously  found  to  be 
nonimportable  are  prohibited  from 
assembly  under  section  922(r),  ATF 
would  ctmstantly  be  one  step  behind  in 
enforcing  the  law.  For  example,  an 
importer  could  make  one  or  more  minor 
changes  in  an  existing  nonimportable 
weapon,  import  the  parts,  and  assemble 
the  weapon  without  violating  section 
922(r),  since  the  modified  weapon 
would  not  have  been  ruled  upon  by 
ATF. 

For  the  statute  to  have  any  definitive 
meaning,  the  phrase  "identical  to  any 
rifle  or  shotgun  prohibited  from 
importation"  must  be  interpreted  to 
mean  that  a  firearm  may  not  be  lawfully 
assembled  from  imported  parts  if  the 
firearm  would  not  be  importable  under 
18  U.S.C  925(d)(3).  In  the  Report  of  the 
Woiiung  Group,  ATF  determined  that 
semiautomatic  assault  rifles  are  a 
distinctive  type  of  rifle  prohibited  bom 
importation  under  section  925(d)(3) 
since  they  are  not  generally  recognized 
as  particularly  suitable  for,  or  readily 
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adapt^Ie  for  sporting  purposes.  Thus, 
any  rifle  which  would  be  classified  as 
a  semiautomatic  assault  rifle  under  the 
criteria  specified  in  the  Report  of  the 
Working  Croup  could  not  be  aasenibled 
in  the  United  States  firom  imported 
parts.  Even  if  such  a  rifle  had  never 
been  imported  into  the  United  States 
and  ATF  had  nev-er  denied  its 
importation,  it  could  not  be  as8end>ied 
from  imported  parts. 

Use  of  RepUcement  Parts 

The  coiniBent  was  made  that  ATF 
should  allow  the  replacement  of  broken 
or  defective  perts  in  any  rifle  or  shotgun 
which  had  been  legally  imported  into  or 
assembled  in  the  United  States. 
Pursuant  to  this  comment,  the 
regulation  has  been  revised  to  allow  tiM 
replacement  of  damaged  or  defective 
parts  on  fireanns  which  were  kw&lly 
imported  into  the  United  States  or 
which  were  lawfully  aeserabied  prior  to 
November  30, 1990.  the  efi^ective  date  of 
section  922(r).  For  example,  the 
regulation  will  allow  for  the 
replacement  of  a  brok«i  stock  or  pistol 
grip  on  a  damaged  semiatitomatic  AK- 
47  which  was  legally  imported  into  or 
legally  assembled  in  the  United  States. 
Further,  a  defective  fixed  shoulder  stodc 
of  an  SKS  type  rifle  which  was  lawfully 
imported  as  a  sporting  firearm  could 
lawfully  be  lepfaced  with  a  fixed 
shoulder  Hock.  On  the  other  hand,  the 
shoulder  stock  could  ntit  be  replaced 
with  a  folding  stock  since  the  assembly 
of  the  SKS  rifle  vvilh  a  folding  stock 
would  resuh  in  a  firearm  which  would 
be  nonimportable. 


Public 
Fire 


eTLiet 


A  commenter  suggested  that  ATF  is 
required  to  public  in  the  Federal 
Register  a  list  of  firearms  which  have 
been  classified  as  nonsporting  and 
prohibited  from  importation.  This 
comment  has  not  been  adopted  since 
there  is  no  requirement  that  fireanns 
classified  as  nonsporting  be  published 
in  the  Federal  Register.  Indeed,  since 
the  enactment  of  the  GCA  in  1968  ATF 
has  never  published  a  list  of  firearms 
found  to  be  nonimportable  under 
section  925(d)(3).  Moreover,  any  person 
may  request  an  opinion  as  to  vdliether 
the  assembly  of  any  particular  firearm 
would  violate  section  922(r). 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  "major  rule"  as 
deHned  in  E.G.  12291  and  a  regulatory 
impact  anal]rsis  is  not  required  because 
the  economic  consequences  of  the 
regulations  are  the  direct  result  of  the 
implementation  of  a  statute. 


Additionally,  this  final  rule  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more:  it  will  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
foreign  markets. 

Regulatory  FlexOility  Ad 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  an^ysis  is  not 
required. 

This  certiflcation  is  based  upon  the 
fact  that  the  general  economic  effects 
flow  directly  from  the  underlying 
statute  as  well  as  from  the  fact  that  this 
final  rule  is  not  expected  (1)  to  have 
secondary  or  incidientai  affects  oo  a 
substantial  number  of  small  entities:  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping  or  other  comphance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwark  Rediictien  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  aocordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  [44  U.S.C.  3S04(h)]  under 
control  number  1512-0510.  The 
estimated  average  annual  burden 
associated  with  this  collection  of 
information  is  3  hours  per  respondent  or 
recordkeeper  depending  on  individual 
circumstances.  Comments  concerning 
the  accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  Reports 
Management  Officer,  Information 
Programs  Branch,  room  3110,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  2022S,  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1512-0510), 
Washington.  DC  20530. 

Drafting  InformatioB 

The  originating  drafter  of  this 
Treasury  Decision  is  Robert  Trainor  of 
the  Fireanns  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Officials  from  the  Bureau  and 
from  the  Treasury  Department  however, 
participated  in  developing  this  Treasury 


Decision,  both  on  matters  of  substance 
and  style. 

List  ofSubiacU  in  27  CFR  Part  178 

Administrative  Practice  and 
Procedure,  Arms  and  Ammunition, 
Authority  delegations.  Customs  duties 
and  inspections.  Exports,  Imports. 
Military  personnel,  Penalties,  Reporting 
requirements.  Research,  Seiziires  and 
forfeiture,  and  Transportation. 


Authority  and  I 

Therefore,  as  set  forth  in  the  preamble 
27  CFR  part  178 — Commerce  in 
Fireanns  and  Ammunition  is  amended 
as  follows: 

PART  178— COMMERCE  IN  HREARMS 
AND  AMMUNmON 

Paragraph  1.  The  authority  citation 
for  part  178  continues  to  read  as 
follows: 

Authority:  5  U.S.C  552(a):  18  VSXi  M7. 
921-930;  44  U.S.C  3504(h). 

Par.  2.  Section  178.11  is  amended  by 
adding  the  following  definition  of 
"semiautomatic  rifle"  after  the 
definition  of  "rifle"  to  read  as  follows: 

(178. 11    MeenMf  of  lanMe. 

•        •        •        •        • 

Senuautonaatic  rifle.  Any  repeating 
rifle  which  utilises  a  portion  of  the 
energy  of  a  firing  cartridge  to  extract  the 
fired  cartridge  case  and  chamber  the 
next  round,  and  which  requires  a 
separate  pull  of  the  trigger  to  fire  each 
cartridge. 

Par.  3.  Section  178.38  is  added  to 
Subpart  C  to  read  as  follows: 

§178.38    AaeemMy  of  aamleiitofneOc  nllae 
or  enoiQUffia. 

(a)  No  person  shall  assemble  a 
semiautomatic  rifle  or  any  shotgun 
using  more  than  10  of  the  imported 
parts  listed  in  paragraph  (c)  of  this 
section  if  the  assembled  firearm  is 
prohibited  from  importation  under 
section  925(d)(3)  as  not  being 
particularly  suitable  for  or  readily 
adaptable  to  sporting  purposes. 

(b)  The  provisions  of  this  section  shall 
not  apply  to: 

(1)  The  assembly  of  such  rifle  or 
shotgun  for  sale  or  distribution  by  a 
licensed  manufacturer  to  the  United 
States  or  any  department  or  agency 
thereof  or  to  any  State  or  any 
department,  agency,  or  political 
subdivision  thereof;  or 

(2)  The  assembly  of  such  rifle  or 
shotgun  for  the  purposes  of  testing  or 
experimentation  authorized  by  the 
Director  under  the  provisions  of 

S  178.151:  or 
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(3)  The  repair  of  any  rifle  or  shotgun 
which  had  been  imported  into  or 
assembled  in  the  United  States  prior  to 
November  30, 1990,  or  the  replacement 
of  any  part  of  such  firearm. 

(c)  For  purposes  of  this  section,  the 
term  imported  parts  are: 

(1)  Frames,  receivers,  receiver  castings, 
forgings  or  stampings 

(2)  Barrels  | 

(3)  Barrel  extensions  ! 

(4)  Mounting  blocks  (trunions) 

(5)  Muzzle  attachments 

(6)  Bolts 

(7)  Boh  carriers 

(8)  Operating  rods 

(9)  Gas  pistons 

(10)  Trigger  housings 

(11)  Triggers 

(12)  Hammers 

(13)  Sears 

(14)  Disconnectors 

(15)  Buttstocks 

(16)  Pistol  grips 

(17)  Forearms,  handguarde 

(18)  Magazine  bodies 

(19)  Followers  I 

(20)  Floorplates  | 

Par.  4.  Section  178.151  is  added  to 
subpart  I  to  read  as  follows: 

I17S.1S1    Semiautomatic  riflee  or 
ahotguna  for  tecting  or  experimentation. 

(a)  The  provisions  of  $  178.39  shall 
not  apply  to  the  assembly  of 
semiautomatic  rifles  or  shotgims  for  the 
purpose  of  testing  or  experimentation  as 
authorized  by  the  Director. 

(b)  A  person  desiring  authorization  to 
assemble  nonsporting  semiautomatic 
rifles  or  shotguns  shall  submit  a  written 
request,  in  dupUcate,  to  the  Director. 
Each  such  request  shall  be  executed 
under  the  penalties  of  perjiuy  and  shall 
contain  a  complete  and  accurate 
description  of  the  firearm  to  be 
assembled,  and  such  diagrams  or 
drawings  as  may  be  necessary  to  enable 
the  DircNctor  to  make  a  determination. 
The  Director  may  require  the 
submission  of  the  firearm  parts  for 
examination  and  evaluation.  If  the 
submission  of  the  firearm  parts  is 
impractical,  the  person  requesting  the 
authorization  shall  so  advise  the 
Director  and  designate  the  place  where 
the  firearm  parts  will  be  available  for 
examination  and  evaluation. 

Signed:  June  21. 1993. 
Stephen  E.  Higgiiis, 
Dinctor. 

Approved:  June  25, 1993. 
KaaaM  K.  Noble. 
Assistant  Secntaiy  (Enfotcewentl 
(FR  Doc.  93-18108  Filed  7-28-93: 8:45  am) 
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DEPARTMEffT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[COOS  91-054] 

Drawbridge  Operation  Regulations: 
Rancocas  River  (Creelt),  NJ 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Burlington  County  Bridge  Commission, 
the  Coast  Guard  is  changing  the 
regulations  governing  the  Riverside- 
Delanco  (SR«543)  bridge,  mile  1.3.  In 
conjunction  with  this  change,  the  Coast 
Guard  is  also  revising  the  regulations 
governing  the  Conrail  bridge,  mile  1.6  at 
Celanco  and  the  SR#38  bridge,  mile  7.8 
at  Centerton  ail  over  the  Rancocas  River. 
The  change  eliminates  the  requirement 
to  open  the  bridges  on  signal  from  7 
a.m.  to  11  p.m.  from  1  through  30 
November  and  requires  at  least  24  hour 
notice  during  that  period.  This  action 
wrill  relieve  tfie  bridge  owners  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draws  during  this 
time  period  but  should  still  provide  for 
the  reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  efl'ective  on  August  30, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  C.  Heming.  Bridge 
Administrator-NY,  Fifth  Coast  Guard 
District,  (212)  668-7170. 

SUPPI^MENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Joe  Area  Jr.. 
Project  Manager,  and  LT  Monica 
Lombardi,  Project  Coimsel,  Fifth  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

On  26  October  1992,  the  Coast  Guard 
published  a  notice  of  proposed  rule- 
making (57  FR  48488),  concerning  this 
amendment.  The  Commander,  Fifth 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  27 
October,  1992.  In  each  notice  interested 
pwrsons  were  given  until  10  December 
and  21  November  1992  respectively,  to 
submit  comments. 

Background  and  Purpose 

Rancocas  River  (Creek),  New  Jersey  is 
primarily  a  seasonal  recreational 
waterway.  The  Riverside-Delanco 
(SR«543)  bridge,  mile  1.3,  the  Conrail 
bridge,  mile  1.6  at  Delanco  and  the 
SRff38  bridge,  mile  7.8  at  Centerton 
provide  a  vertical  clearance  to  low  steel 


in  the  closed  position  of  4,  3,  and  6  feet 
at  mean  high  water  and  10,  9  and  10  feet 
at  mean  low  water,  respectively.  The 
primary  marine  operations  are  located 
between  the  Conrail  and  SR#38  bridges. 
Additionally,  except  during  the  winter 
months,  the  Conrail  bridge  is  left  in  the 
open  position  because  of  the  limited 
■number  of  trains  crossing  the  bridge  and 
increased  boating.  The  Burlington 
County  Bridge  Commission  requested  a 
change  in  the  hours  of  operation  at  the 
Riverside-Delanco  bridge  over  the 
Rancocas  River  due  limited  number  of 
openings  during  the  month  of 
November.  In  conjunction  with  the 
change,  the  Coast  Guard  also  revised  the 
regulations  for  the  other  two 
drawbridges  on  the  waterway.  This 
action  should  accommodate  the 
reasonable  needs  of  navigation  and 
relieve  the  bridge  owners  of  the  burden 
of  having  persons  constantly  available 
to  open  Qie  draws  during  the  winter. 

Discussion  of  Comments 

No  comments  were  received  to  the 
Notice  of  Proposed  Rulemaking  or 
Public  Notice  #5-798. 

Regulatory  Evaluation 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  to  be  so  minimal  that 
a  regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulations  will  not  prevent  the 
mariners  from  transiting  the  bridges 
during  the  period  in  question,  but  just 
require  advance  notice  for  openings. 
Additionally,  all  the  moveable  bridges 
on  this  waterway  presently  have  and 
maintain  clearance  gauges.  The  minor 
cost  of  maintaining  clearance  gauges 
will  be  ofliset  by  reduced  requests  for 
openings. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
considered  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  it  expects  the  impact  of  this 
action  to  be  minimal,  as  stated  in  the 
regulatory  evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
action  will  not  have  a  significant 
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economic  impact  on  a  substantial 
numl>er  of  small  entities. 

Collection  of  Information 

This  action  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been 
detennined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  federal 
assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  In^iuction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
document^on.  Section  2.B.2g.(S) 
provides  that  Bridge  Administration 
program  actions  relating  to  the 
promulgation  of  operating  requirement 
or  procedures  for  drawbridges  are 
excluded.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  at  the  OfHce  of  Bridge 
Administrator-NY.  Fifth  Coast  Guard 
District.  BIdg.  135A.  Governors  Island. 
NY  10004-5073. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— ORAWBRIOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  foUovrs: 

Authority:  33  U.5.C  499:  49  CFR  1.46:  33 
CFR1.05-l(g). 

2.  Section  117.745  is  revised  to  read 
as  follows: 

1117.745    RancocaaRhrar  (Creak). 

(a)  The  fiollowing  FequiFemoits  apply 
to  all  bridges  across  the  Rancocas  River 
(Creek); 

(1)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety  and  vessels  in  distress  shall  be 
passed  through  the  draw  of  each  bridge 
as  soon  as  possible  without  delay  at  any 
time.  The  opening  signal  from  these 
vessels  is  four  or  more  short  blasts  of  a 
whistle  or  hom,  or  a  radio  raouesL 

(2)  The  owners  of  these  bridges  shall 
])rovide  and  keep  in  good  legible 


condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12 
inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  $  118.160  of  this  chapter. 

(3)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  ten 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  opening  of  the  bridge  is 
given,  that  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interlocks  before  stopping  er  reversing. 

(b)  The  draws  of  the  SKV543  bridge, 
mile  1.3  at  Riverside,  the  Conrail  bridge, 
mile  1.6  at  Delanco  and  the  SR#38 
bridge,  mile  7.8  at  Centerton.  shall 
operate  as  follows: 

(1)  From  April  1  through  October  31 
open  on  signal  from  7  a.m.  to  11  p.m. 

(2)  From  November  1  through  March 
31  from  7  a.m.  to  11  p.m.,  open  on 
signal  if  at  least  24  hours  notice  is  given, 
except  as  provided  in  paragraph  (a)(1)  of 
this  section. 

(3)  Year  round  from  11  p.m.  to  7  a.m. 
need  not  open  for  the  passage  of  vessels, 
except  as  provided  in  paragraph  (a)(1)  of 
this  section. 

Dated:  June  29. 1993. 
W.T.  Uland. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 
(PR  Doc  93-18010  Filed  7-28-93: 6:4S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  GO 
[AI>-FRL-4684-71 

Standarda  of  Part ormanca  for  Naw 
Stationary  Sourcaa:  Caldnara  and 
Dryara  In  Mineral  Industrlas; 
Amandmant 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correcting  amendment 

SUMMARY:  This  document  contains 
corrections  to  the  standards  of 
performance  for  new,  modified,  and 
reconstructed  caldners  and  dryers  in 
mineral  industries  publi^ed  on 
September  28, 1992  (57  FR  44496). 
Corrections  are  made  to  the  definition  of 
exceedances  for  recordkeeping  and 
reporting  purposes. 
EFFECTIVE  DATE:  July  29, 1993. 
FOR  PURTICR  MFOmATXM  CONTACT  For 

further  information  about  this  correction 
contact  Mr.  Warren  Johnson.  (919)  541- 
5124,  Standards  Development  Bnuoch. 


Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agem^. 
Resench  Trimigle  Parii,  North  Carolina 
27711- 

SUPPLEMENTARY  MFORUATION: 

Background 

This  correction  document  amends 
S  60.735  of  subpart  UUU  of  40  CFR  part 
60.  This  section  deals  with  the 
monitoring,  recordkeeping  and 
reporting  requirements  for  the  standards 
of  performance  for  new,  modified,  and 
reconstructed  calciners  and  dryers  in 
mineral  industries.  As  published,  the 
final  regulation  contains  errors  that 
cause  compliant  monitoring  records  to 
be  defined  as  exceedances,  and  vice 
versa. 

Appropriate  language  defining 
exceedances  for  reporting  purposes 
appeared  in  the  notice  of  proposed 
rulemaking  in  the  Federal  Register, 
April  23. 1986,  for  which  the  public  had 
no  negative  comments.  Between 
proposal  and  promulgation,  an  attempt 
to  shorten  sentence  structure 
inadvertently  reversed  the  mmining  of 
the  intended  exceedances  provisions. 
Also,  in  the  compliance  provisions  for 
a  wet  scrubber,  the  word  "an"  was 
inadvertently  changed  to  "and"  in 
describing  an  arithmetic  average.  This 
document  restores  the  exceedances 
provisions  to  the  language  and  meaning 
originally  intended  in  the  proposal,  and 
also  corrects  the  wet  scrubber 
compliance  provisions  word  error. 

Lilt  of  SiAjecta  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Metallic 
minerab.  Nonmetallic  minerals. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  2. 1903. 
Robert  D.  Breaav. 

Acting  Assistant  Administrotorfor  Airatut 
Radiation. 

Title  40.  chapter  I.  part  60  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

1.  The  authority  citation  for  part  60  it 
revised  to  read  as  follows: 

PART  «0— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Aalhority:  42  U.S.C  7401-7601. 

160.735    [Amended] 

2.  In  $  60.735.  paragraph  (b),  the 
phrase  "and  arithmetic  average"  is 
revised  to  read  "an  arithmetic  average". 

3.  In  $  60.735.  paragraph  (c)(2).  the 
phraia  "that  is  within  10  percent  of'  is 
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revised  to  read  "that  is  less  than  90 
percent  of. 

4.  In  $60,735,  paragraph  (c)(3).  the 
phrase  "that  is  within  20  percent  of  is 
revised  to  read  "that  is  less  than  80 
percent  or  greater  than  120  percent  oF'. 

jFR  Doc  93-18103  Filed  7-28-B3:  8  45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-18 
[FPMR  Amendment  D-92] 

Acquiaition  of  Raal  Proparty 

AGENCY:  Public  Buildings  Service, 
General  Services  Administration. 
ACTION:  Final  rule. 

summary:  On  December  9, 1991.  the 
General  Services  Administration 
published  in  the  Federal  Register  (56 
FR  64221)  a  Proposed  Rule  which  set 
forth  certain  revisions  to  the  basic 
policy  under  which  GSA  leases,  or 
delegates  to  other  agencies  the  authority 
to  lease,  space  in  privately  owned 
buildings.  There  are  no  major  changes  to 
the  Final  Rule  as  a  result  of  agency 
comments  on  the  Proposed  Rule.  These 
comments  and  GSA's  response  to  them 
are  addressed  in  the  SUPPLEMENTARY 
INFORMATION  below. 

This  Final  Rule  reinserts  regulatory 
provisions  which  were  inadvertently 
omitted  from  the  CFR  beginning  with 
the  July  1, 1986,  issue.  These  provisions 
outline  the  scope  of  part  and  authority 
and  are  reinserted  unchanged  from  the 
issued  dated  July  1. 1935.  This  Final 
Rule  also  increases  to  20  years  the 
allowable  lease  terms  for  certain 
categorical  and  agency  special  purpose 
space  delegations.  The  maximum 
allowable  lease  term  set  forth  in  the 
Proposed  Rule  was  5  years. 
DATES:  Effective  date:  July  29, 1993. 
AOORESSES:  Copies  of  comments  that 
have  been  received  are  available  in 
room  2324  of  the  General  Services 
Building.  18th  k  F  Street.  NW.. 
Washington.  DC. 

FOA  FURTHER  MFORUATION  CONTACT: 
Robert  E.  Ward,  Director.  OfRce  of  Real 
Estate.  Office  of  Real  Property 
Development.  Public  Buildings  Service, 
General  Services  Administration. 
Washington.  DC  20405.  telephone  202- 
501-4266. 

SUPPtEMENTARY  INFORMATION: 
Subsequent  to  the  December  9. 1991. 
publication  of  this  proposed 
amendment  to  41  CFR  part  101-18. 
comments  were  received  from  the 
Departments  of  Agriculture.  Air  Force. 


Commerce,  Interior.  Justice,  and 
Veterans  Affairs.  The  United  States 
Postal  Service  and  the  Advisory  Council 
on  Historic  Preservation  also  submitted 
comments.  The  majority  of  the 
suggested  changes  have  been 
incorporated  into  this  Final  Rule.  In 
those  cases  where  suggested  changes 
could  not  be  accommodated,  agencies 
have  been  provided  with  explanations 
for  not  incorporating  their  comments 
into  the  Final  Rule.  All  agency 
comments  have  been  resolved  either 
through  incorporation  or  explanation. 

This  Final  Rule  also  (a)  corrects  and/ 
or  updates  authority  citations:  (b) 
rearranges  the  order  of  paragraphs  and/ 
or  placement  of  information  within 
paragraphs  to  promote  clarity  and  more 
logical  sequence  of  material  presented 
therein:  and  (c)  streamlines  the  listing  of 
agency  special  purpose  space 
delegations  in  §  101-18.104-3.  Those 
authorities  granted  to  agencies  by 
statute  and/or  specific  delegation(s) 
granted  by  the  Administrator  of  General 
Services  are  not  reiterated  in  this 
section. 

Executive  Order  12291 

GSA  has  determined  that  this  Final 
Rule  is  not  a  major  rule  for  purposes  of 
Executive  Order  12291  of  February  17, 
1981.  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  to  consumers  or  others, 
and  will  not  have  significant  adverse 
effects.  Therefore,  a  Regulatory  Impact 
Analysis  hds  not  been  prepared.  GSA 
has  based  all  administrative  decisions 
on  this  Final  Rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  Final  Rule.  GSA 
has  also  determined  that  the  potential 
benefits  to  society  from  this  Final  Rule 
far  outweigh  the  potential  costs,  has 
maximized  the  net  benefits,  and  has 
chosen  the  alternative  involving  the 
least  net  cost  to  society. 

Regulatory  Flexibility  Act 

The  General  Services  Administration 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.). 

List  of  Subjects  in  41  CFR  Part  101-18 

Acquisition  of  real  property  by  lease. 
Acquisition  of  real  property  by  purchase 
or  condemnation. 

Accordingly.  41  CFR  part  101-18  is 
amended  as  follows: 


PART  101-18— ACQUISmON  OF  REAL 
PROPERTY 

1.  The  authority  citation  for  41  CFR 
part  101-18  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  4B6(c);  sec.  l-201(b), 
E.O.  12072,  43  FR  36869. 

2.  Subpart  101-18.0  is  added  and 
subpart  101-18.1  is  revised  to  read  as 
follows: 

PART  101-18— ACQUISITION  OF  REAL 
PROPERTY 


101-18.000 
101-18.001 


Scope  of  part. 
Authority. 


Subpart  101-18.1— Acquisition  by  Lease 

101-18.100    Basic  policy. 
101-18.101    Acquisition  by  GSA. 
101-18.102    Acquisition  by  other  agencies. 
101-18.103    Agency  cooperation. 
101-18.104    Delegation  of  leasing  authority. 
101-18.104-1    Limitations  on  the  use  of 

delegated  authority. 
101-18.104-2    Categorical  space 

delegations. 
101-18.104-3    Agency  special  purpose 

space  delegations. 
101-18.105    Contingent  fees  and  related 

procedure. 
101-18.106    Application  of  socioeconomic 

considerations. 

f  101-18.000    Scope  of  part. 

This  part  prescribes  policies  and 
procedures  governing  acquisition  of 
interests  in  real  property. 

f  101-18.001    Authority. 

This  part  implements  applicable 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  63  Stat.  377  (40  U.S.C.  471  et 
seq.y,  the  Act  of  August  27, 1935,  as 
amended,  49  Stat.  886  (40  U.S.C.  304c); 
the  Public  Buildings  Act  of  1959.  as 
amended,  Pub.  L.  86-249,  73  Stat.  479 
(40  U.S.C.  601-615):  the  Public 
Buildings  Cooperative  Use  Act  of  1976. 
Pub.  L.  94-541.  90  Stat.  2505:  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  Pub.  L.  91-646.  84  Stat.  1894;  the 
Federal  Urban  Land-Use  Act,  Pub.  L. 
90-577,  82  Stat.  1104  (40  U.S.C.  531- 
535);  the  Rural  Development  Act  of 
1972,  as  amended.  Pub.  L.  92-419,  86 
Stat.  657  (42  U.S.C  3122);  the  Fair 
Housing  Act,  as  amended,  Pub.  L.  90- 
284.  82  Stat.  81  (42  U.S.C.  3601  et  seq.); 
Reorganization  Plan  No.  18  of  1950, 15 
FR  3177,  64  Stat.  1270  (40  U.S.C.  490 
note);  Executive  Order  12072,  43  FR 
36869  (40  U.S.C.  490  note);  and  0MB 
Grcular  A-95  (41  FR  2052). 
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Subpart  101-18.1    AcquiaHton  by 


I101-1S.100    Basic  poliey. 

(a)  GSA  will  lease  privately  owned 
land  and  building  space  only  when 
needs  cannot  be  satisfactorily  met  in 
Government-controlled  space  and: 

(1)  Leasing  proves  to  be  more 
advantageous  than  the  constniction  of  a 
new  or  alteration  of  an  existing  Federal 
building; 

(2)  New  construction  or  alteration  is 
not  warranted  because  requirements  in 
the  community  are  insufficient  or 
indefinite  in  scope  or  duration;  or 

(3)  Completion  of  a  new  building 
within  a  reasonable  time  cannot  be 
ensured. 

(b)  Available  space  in  buildings  under 
the  custody  and  control  of  the  United 
States  Postal  Service  (USPS)  will  be 
given  priority  consideration  in  fulfilling 
Federal  agency  space  needs. 

(c)  Acquisition  of  space  by  lease  will 
be  on  the  basis  most  favorable  to  the 
Government,  with  due  consideration  to 
maintenance  and  operational  efficiency, 
and  only  at  charges  consistent  with 
prevailing  scales  for  comparable 
facilities  in  the  community. 

(d)  Acquisition  of  space  by  lease  will 
be  by  negotiation  except  where  the 
sealed  bid  procedure  is  required  by  41 
U.S.C.  253(a).  Except  as  otherwise 
provided  in  41  U.S.C.  253.  full  and  open 
competition  will  be  obtained  among 
suitable  available  locations  meeting 
minimum  Government  requirements. 

(e)  When  acquiring  space  by  lease,  the 
provisions  of  §  101-17.205  regarding 
determination  of  the  location  of  Federal 
facilities  shall  be  strictly  adhered  to. 

(f)  When  acquiring  space  by  lease,  the 
provisions  of  section  110(a)  of  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470).  as  amended, 
regarding  the  use  of  historic  properties 
shall  be  strictly  adhered  to. 

9 101-1S.101    Acquisition  by  GSA. 

(a)  GSA  will  perform  all  functions  of 
leasing  building  space,  and  land 
incidental  thereto,  for  Federal  agencies 
except  as  provided  in  this  subpart. 

(b)  Officials  or  employees  of  agencies 
for  which  GSA  will  acquire  leased  space 
shall  at  no  time,  before  or  after  a  space 
request  is  submitted  to  GSA  or  after  a 
lease  agreement  is  made,  directly  or 
indirectly  contact  lessors,  offerors,  or 
potential  offerors  for  the  purpose  of 
making  oral  or  written  representation  or 
commitments  or  agreements  with 
respect  to  the  terms  of  occupancy  of 
particular  space,  tenant  improvements, 
alterations  and  repairs,  or  payment  for 
overtime  services,  unless  authorized  by 
the  Director  of  the  Real  Estate  Division 


in  the  responsible  GSA  regional  office  or 
facility  support  center. 

1101-18.102    Acquisition  by  other 
aQsncisa. 

(a)  Acquisitions  of  leased  space  by 
agencies  possessing  independent 
statutory  authority  to  acquire  such  space 
are  not  subject  to  GSA  approval  or 
authority. 

(b)  Upon  request.  GSA  will  perform, 
on  a  reimbursable  basis,  all  functions  of 
leasing  building  space,  and  land 
incidental  thereto,  for  Federal  agencies 
possessing  independent  leasing 
authority. 

(c)  GSA  reserves  the  right  to  accept  or 
reject  reimbursable  leasing  service 
requests  on  a  case-by-case  basis. 

1 101-1S.103    Agency  cooperation. 
The  heads  of  executive  agencies  shall: 

(a)  Cooi}erate  with  and  assist  the 
Administrator  of  General  Sen'ices  in 
carrying  out  his  responsibilities 
respecting  office  buildings  and  space; 

(b)  Take  measures  to  give  GSA  early 
notice  of  new  or  changing  space 
requirements; 

(c)  Seek  to  economize  their 
requirements  for  space;  and 

(d)  Continuously  review  their  needs 
for  space  in  and  near  the  District  of 
Columbia,  taking  into  account  the 
feasibility  of  decentralizing  services  or 
activities  which  can  be  carried  on 
elsewhere  without  excessive  costs  or 
significant  loss  of  efficiency. 

1101-18.104    Delsgationofieasinfl 
authority. 

(a)  Agencies  are  authorized  to  perform 
for  themselves  all  functions  with  respect 
to  the  acquisition  of  leased  space  in 
buildings  and  land  incidental  thereto 
when  the  following  conditions  are  met: 

(1)  The  space  mdy  be  leased  for  no 
rental,  or  for  a  nominal  consideration  of 
$1.00  per  annum,  and  shall  be  limited 
to  terms  not  to  exceed  one  (1)  year; 

(2)  Authority  has  been  requested  by 
an  executive  agency  and  a  specific 
delegation  has  been  granted  by  the 
Administrator  of  General  Services; 

(3)  A  categorical  delegation  has  been 
granted  by  the  Administrator  of  General 
Services  for  space  to  accommodate 
particular  types  of  agency  activities, 
such  as  military  recruiting  offices  or 
space  for  certain  county  level 
agricultiual  activities.  A  listing  of 
categorical  delegations  is  found  at 

§  101-18.104-2;  or 

(4)  The  required  space  is  found  by  the 
Administrator  of  General  Services  to  be 
wholly  or  predominantly  utilized  for  the 
special  purposes  of  the  agency  to 
occupy  such  space  and  is  not  generally 
suitable  for  use  by  other  agencies.  Prior 


approval  of  GSA  shall  be  obtained 
before  an  agency  initiates  a  leasing 
action  involving  2,500  or  more  square 
feet  of  such  special  purpose  space.  The 
request  for  approval  and  a  Standard 
Form  81  shall  be  filed  with  the  GSA 
regional  office  having  jurisdiction  in  the 
area  of  the  proposed  leasing  action  as 
shown  in  §  101-17.4801.  GSA's 
approval  shall  be  based  upon  a  finding 
that  there  is  no  vacant  Government- 
owned  or  leased  space  available  that 
will  meet  the  agency's  requirements. 

A  listing  of  agency  special  purpose 
space  delegations  is  found  at  §  101- 
18.104-3. 

(b)  The  Departments  of  Agriculture. 
Commerce,  and  Defense  may  lease  their 
own  building  space,  and  land  incidental 
to  its  use,  and  provide  for  its  o{>eration. 
maintenance,  and  custody  when  the 
space  is  situated  outside  an  urban 
center.  Such  leases  shall  be  for  terms 
not  to  exceed  five  (5)  years.  A  list  of 
urbtm  centers  follows. 

List  of  UriMB  Centers 

Aberdeen,  SD: 

Brown  County. 
Abil: 

Jones  County. 

Taylor  County. 
Akron,  OH: 

Portage  County. 

Sununit  County. 
Alaska: 

The  entire  State. 
Albany.  GA: 

Dougherty  County. 
Albany.  IL: 

Whiteside  County. 
Albany,  OR: 

Linn  County. 
Albany-Schenectady-TYoy,  NY: 

Albany  County. 

Rensselaer  County. 

Saratoga  County. 

Schenectady  County. 
Albuquerque,  NM: 

Bernalillo  County. 
Alexandria,  LA: 

Rapides  Parish. 
AUentown-Bettilebem-Easton.  PA-N): 

Lehigh  County,  PA. 

Northampton  County,  PA. 

Warren.  NJ. 
Altoona,  PA: 

Blair  County. 
Amarillo,  TX: 

Potter  County. 

Randall  County. 
Anaheim-Santa  Ana-Garden  Grove,  CA: 

Orange  County. 
Ann  Aibor,  MI: 

Washtenaw  County. 
Asheville.  NC: 

Buncombe  County. 
Athens,  GA: 

Clark«  County. 
Atlanta,  GA: 

Clayton  County. 

Cobb  County. 

De  iCalb  County. 

Fulton  County. 
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GwiniMttGoialf. 
AUantkCitjr.N}: 

AtkaticGeuiKy. 
AafusU.  CA-^C 

Richmond  County.  GA. 

Aikan  County,  SC. 
Augusta.  K^ 

KMUMbec  Gouaty. 
AHlia.TX: 

TnvU  Cauoty. 
BalnanfteM.CA: 

Kara  County. 
BaUimora,MD: 

Baltimon  aty. 

Ama  AnnHM  County. 

BaMaora  County. 

CamllCoiiDty. 

Howard  County. 
BataoRou^LA: 

EM  Baton  Roufa  Parish. 
BatthCnek.M: 

CUhoun  County. 
Bay  aty,  KQ: 

Bay  County. 
BeaimwDt-Pact  Arthur.  TX: 

HfanoB  County. 

Qnofi  County. 
BiUings,  MT: 

Yallowstona  County. 
Binghampton,  NY-PA: 

Brooma  County,  NY. 

lloga  County,  NY. 

Suaquefaanna  County,  PA. 
Birmhighafn,  AL: 

Jaffanon  County. 
Bismarck.  ND: 

Burlai^  County. 
Boise.  ID: 

Ada  County. 
Boston.  MA: 

Bsaax  County. 

Middlesex  County. 

Norfolk  County. 

PlynMwth  County. 

Suflolk  County. 
Bridgepoit.  CT: 

Pi^eld  Coaarty. 

New  Haven  County. 
Brockton,  MA: 

Bristol  County. 

Norfolk  County. 

nynxNith  County. 
Bro«vnsville-Harlingan-SaB  Banilo.  TX: 

Cameron  County. 
BufEalo.NY:  . 

Erie  County.  I 

Niagara  County. 
Burlington,  VT: 

Chittenden  County. 
Butte.  MT: 

Silver  Bow  County. 
Cahxico-El  Cantro.  CA: 

Imperial  County. 
CMB\aa.OH: 

StaikCauiMy. 
Caspar,  WY: 

NaiTona  County. 
Cedar  Rapids,  lA: 

Linn  County. 
Qwmpaign-Urfaana,  IL: 

Chsm{Wign  County. 
Charleston.se 

Bericaley  County. 

Charleston,  County. 
Charieston.  WV: 

Kanawha  County. 
Charlotte.  NC: 


;  County. 

Union  Coun^. 
Chariottasville,  VA: 

Charlottesville  aty. 

Albemarle  County. 
Oiattanoiy .  TW-GA: 

HamiUoB  County.  TN. 

Walkar  County.  GA. 
Chayenna,  WY: 

Laramie  County. 
Oiicago,  IL: 

Cook  County. 

Dtt  Page  County. 

Kane  County. 

Laka  County. 

McHeory  County. 

Will  County, 
ancinnati.  OH-KY-IN: 

dennont  County,  OH. 

Hamilton  County.  OH. 

Wanen  Couoty.  OH. 

Boone  County.  KY. 

Campbell  Comity.  KY. 

Kanton  County,  ICY. 

Deaifooia  County.  IN. 
aavelaad.  OH: 

Cuyahoga  County. 

Gaauga  County. 

Laka  County. 

Medina  County. 
Ointon.OK: 

Custer  County. 
Cody.  WY: 

Park  County. 
ColaeadoSpci[«s.GO: 

El  Paso  Couoty. 
Columbia.  MO: 

Boone  County. 
Columbia,  SC 

Lexington  County. 

Richiand  County. 
Columbus,  GA-AL: 

Chattahoochae  County.  GA. 

Muscogee  County.  GA. 

Russell  County,  AL 
Cohnbas.OH: 

OsiawaN  Couaty. 

FtaaUia  County. 

Pickaway  County. 
Concord.  NH: 

Merrimack  County. 
CoiposChristi.TX: 

Nueoaa  County. 
DBnaB.TX: 

Coliia  County. 

OaHasCaaaty. 

Dentaa  Couoty. 

Ellis  County. 
Davenport-Rock  islaod-MoUna.  LA-IL: 

Scott  County.  lA. 

Henry  County.  IL. 

Rocfc  Island  County.  IL. 
Dayton.  OH: 

GnaaaCoiMty. 

Miami  County. 

Mmitgomacy  County. 

Preble  County. 
Decatur.  IL: 

Macon  County. 
Denver.  CO: 

Adams  County. 

Anpahoe  County. 

Boulder  County. 

DanvarCo— ty. 

lafiaaoa  Cauly. 
DaaMaiMa,lA: 


Pdk  County. 
Detroit.  MI: 

Macomb  County. 

Oakland  County. 

Wayne  County. 
Dubuque.  lA: 

Dubuque  County. 
Duhith-Superior,  MN-WL 

St.  Lonis  County.  MN. 

Douglas  County,  WI. 
Ouraago.OO: 

LaPtala  County. 
Durham,  NC: 

Durham  County. 
Elkins.WV: 

Randolph  County. 
El  Paso,  TX: 

El  Paso  County. 
Erie.  PA: 

Erie  County. 
Eugene,  OR: 

Lane  County. 
Bvaasville.  IN-KY: 

Vandarbui]^  County.  IN. 

Warrick  County,  IN. 

Henderson  County,  KY. 
Fall  River,  MA-RI: 

Bristol  County.  MA. 

Nawport  County,  RL 
PanD  Mnorhad.  W^MN; 

Caas  County.  ND. 

Clay  County.  MN. 
FayettevUla.  NC 

Cumberland  County. 
Fitchbuig-Leominster.  MA: 

Middlesex  County. 

Woroestar  County. 
Ffiat.  ML 

Genaaea  County. 

Lapaar  County. 
P(R1  Collins.  CO: 

Larimer  County. 
Fort  Lauderdala-Hollywood.  FL: 

Broward  County. 
Port  Smith.  AR-X3K: 

Oawfard  County.  AK. 

Saba  rti  in  County.  AR. 

LaFkmGauaty.OK. 

Sequoyah  County.  OK. 
FortWayiM,IN: 

Allen  County. 
Fort  Worth.  TX: 

Johnson  County. 

Tarrant  County. 
Frankfort.  KY: 

Franklin  County. 
Fresno,  CA: 

Fresno  County. 
Gadsden.  AL: 

eto%*afa  Coualy. 
GaineaviUa.  FL: 

Alachua  County. 
Galveston-Texas  aty,  TX: 

Galveston  County. 
Gary-Hammond-East  Chicago,  IN: 

LriM  Comity. 

PoitarCouaity. 
Grand  Faika.ND: 

Grand  Porks  Gouflty. 
Grand  Uaad.  NE: 

Han  County. 
Grand  Junction.  00: 

Mesa  County. 
OraBQ  Rapids.  bA: 

Kant  Couoty. 
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Cascade  County. 

Kenosha  County. 

Dade  County. 

r.reelev.  CO: 

Klamath  Falls,  OR: 

Midland,  TX: 

Weld  County. 

Klamath  County. 

Midland  County. 

Green  Bay.  WI: 

Knoxville,  TN: 

Milwaukee.  WI: 

Brown  County. 

Anderson  County. 

Milwaukee  County. 

Greensboro-High  Point.  NC: 

Blount  County. 

Ozaukae  County. 

Guilford  County. 

Knox  County. 

Waukesha  County. 

Greenville.  SC: 

Lafayette,  LA: 

Minneapolis-St.  Paul.  MN: 

Greenville  County. 

La&yette  Parish. 

Anoka  County. 

Pickens  County. 

Lake  Charles,  LA: 

Dakota  County. 

Greenwood,  MS: 

Calcasieu  Parish. 

Hennepin  County. 

Lc  Flore  County. 

Lancaster,  PA: 

Ramsey  County. 

Hamilton-Middletown,  OH- 

Lancaster  County. 

Washington  County. 

Butler  County. 

Lansing,  MI: 

MissouU.  MT: 

Harrisburg,  PA: 

Clinton  County. 

Missoula  County. 

Cumberland  County. 

Eaton  County. 

Mobile.  AL 

Dauphin  County. 

Ingham  County. 

Baldwin  County. 

PerT>-  County. 

Laredo,  TX: 

Mobile  County. 

Hartford.  CT: 

Webb  County. 

Monroe.  LA: 

Hartford  County. 

Us  Vegas.  NV: 

Ouachita  Parish. 

Middlesex  County. 

Clark  County. 

Montgomery.  AL: 

Tolland  County. 

Lawrence-Haverhill,  MA-NH: 

Elmore  County. 

Hawaii: 

Essex  County.  MA. 

Montgomery  County. 

The  entire  State. 

Rockingham  County,  NH. 

Morgantown.  WV: 

Helena,  MT: 

Lawton.  OK: 

Monongahela  County. 

Lewis  and  Clark  County. 

Comanche  County. 

Muncie.  IN: 

Hot  Springs,  AR: 

Lewiston-Aubum,  ME: 

Delaware  County. 

Garland  County. 
Houston,  TX: 

Androscoggin  County. 
Lexington.  KY: 

Muskegon-Muskegon  Heights,  Ml: 
Muskegon  County. 

Harris  County. 
Huntington-Ashland,  WV-KY-OH: 

Fayette  County. 
Lima,  OH: 

Muskogee,  OK: 

Muskogee  County. 
Nashville,  TN: 

Davidson  County. 

Sumner  County. 

Wilson  County. 
Newark,  NY: 

Essex  County. 

Morris  County. 

Union  County. 
New  Bedford,  MA: 

Cabell  County,  WV. 
Wayne  County,  WV. 
Boyd  County,  KY. 

Allen  County. 
Lincoln,  NE: 
Lancaster  County. 

Lawrence  County,  OH. 

Little  Rock-North  Little  Rock,  AR: 

Huntsville,  AL: 

Pulaski  County. 

Limestone  County. 
Madison  County. 

Logan.  UT: 
Cache  County. 

Huron,  SD: 

Lorain-Elyria.  OH: 

Beadle  County. 

Lorain  County. 

Bristol  County. 
Plymouth  County. 
New  Britain.  CT: 

Idaho  Falls.  ID: 

Los  Angeles-Long  Beach,  CA: 

Bonneville  County. 

Los  Angeles  County. 

Indianapolis,  IN: 
Hamilton  County. 

Louisville,  KY/IN. 
Jefferson  County,  KY. 

Hartford  County. 
New  Haven,  CT: 

Hancock  County. 

Clark  County.  IN. 

New  Haven  County. 

Hendricks  County. 

Floyd  County,  IN. 

New  London-Groton-Norwich,  CT: 

Johnson  County. 

Lowell,  MA: 

New  London  County. 

Marion  County. 

Middlesex  County. 

New  Orleans,  LA: 

Morgan  County. 

Lubbock,  TX: 

Jefferson  Parish. 

Shelby  County. 

Lubbock  County. 

Orleans  Parish. 

Jackson,  MI: 

Lynchburg,  VA: 

St.  Bernard  Parish. 

Jackson  County 

Lynchburg  City. 

St.  Tammany  Parish. 

Jackson,  MS: 

Amherst  County. 

Newport  News-Hampton,  VA: 

Hinds  County. 

Campbell  County. 

Hampton  City. 

Rankin  County. 

Macon,  GA: 

Newport  News  City. 

Jackson,  TN: 

Bibb  County. 

York  County. 

Madison  County. 

Houston  County. 

New  York,  NY: 

Jacksonville,  FL: 

Madison,  WI: 

Bronx  County. 

Duval  County. 

Dane  County. 

Kings  County. 

Jefferson  City.  MO: 

Manchester,  NH: 

Nassau  County. 

Cole  County. 

Hillsborough  County. 

New  York  County. 

Jersey  City,  NJ: 

Merrimack  County. 

Queens  County. 

Hudson  County. 

Manhattan,  KS: 

Richmond  County. 

Johnstown,  PA: 

Riley  County. 

Rockland  County. 

Cambria  County. 

McCook,  NE: 

Suffolk  County. 

Somerset  County. 

Red  Willow  County. 

Westchester  County. 

Kalamazoo,  MI: 

Medford,  OR: 

Norfolk-Portsmouth.  VA: 

Kalamazoo  County. 

Jackson  County. 

Chesapeake  City. 

Kansas  City,  MO-KS: 

Memphis.  TN-AR: 

Norfolk  City. 

Cass  County,  MO. 

Shelby  County.  TN. 

Portsmouth  City. 

Qay  County,  MO. 

Crittenden  County,  AR. 

Virginia  Beach  Qty. 

Jackson  County,  MO. 

Meriden.  CT: 

Norwalk.CT: 

Platte  County,  MO. 

New  Haven  County. 

Fairfield  County. 

Johnson  County,  KS. 

Meridian,  MS: 

Odessa.  TX: 

Wyandotte  County,  KS. 

Lauderdale  County. 

Ertor  County. 

Kenosha,  WI: 

Miami.  FL: 

Ogden.  UT- 
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Wsbar  County. 
Okkhoma  City,  OK: 

Cuudian  County. 

Osveiand  County. 

Oklahoma  County. 
Olympia.  WA: 

Thunton  County. 
Omaha.  NE-IA: 

Douglaa  County.  NE. 

Sarpy  County.  NE. 

Pottawattamie  County.  lA. 
Orlando.  FL: 

OrangB  County. 

Saminole  County. 
Parkanbuig.  WV: 

Wood  County. 
Paterton-Cliflon-Passaic,  Nf: 

Bargoi  County. 

Paanic  County. 
Pniaacola,  PL: 

Btcambia  County. 

Santa  Roaa  County. 
Pwiria.IL: 

Psoria  County. 

Tanwell  County. 

Woodfiord  County. 
Philadelphia.  PAN): 

Bucks  County.  PA. 

Chaster  County.  PA. 

Delaware  County.  PA. 

Montgomery  County.  PA. 

Philadelphia  County.  PA. 

Burlington  County.  N). 

Camden  County.  N). 

Gloucester  County.  N). 
Phoenix.  AZ: 

Maricopa  County. 
Pierre.  SD: 

Hughes  County. 
Pittsbiugh.  PA: 

Alleghisny  County. 

Beaver  County. 

Washington  County. 

Westmoreland  County. 
Pittsiield.  MA: 

Berkshire  County. 
Portland.  MR: 

Cumberland  County. 
Portland,  OR-WA: 

Clackamas  County.  OR. 

Multnomah  County,  OR: 

Washington  County.  OR. 

Clark  County.  WA. 
Portsmouth.  NH: 

Rockingham  County. 
Providence-Pawtucket-Warwkk,  RI-MA: 

Bristol  County.  RI. 

Kent  County.  RI. 

Netvport  County.  RI. 

Providence  County.  RI. 

Washington  County.  RI. 

Bristol  County.  MA. 

Norfolk  County.  MA. 

Worcester  County.  MA. 
Provo-Orem.  UT: 

Utah  County. 
Puebk).  CO: 

Pueblo  County. 
Ptwrto  Rico: 

The  entire  Commonwealth. 
Racine.  WI: 

Racine  County. 
Raleigh.  NC: 

Wake  County. 
Rapid  Qty.  SD: 

Pennington  County. 
Reading,  PA: 
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Berks  County. 
Reno.NV: 

Washoe  County. 
Richmond.  VA: 

Richmond  Qty. 

Chesterfield  County. 

Hanover  County. 

Henrico  County. 
Roanoke.  VA: 

Roanoke  City. 

Roanoke  Counly. 
Rochester.  NY: 

Livingston  County. 

Monroe  County. 

Orleans  County. 

Wayne  County. 
Rock/ord.  IL: 

Boone  County. 

Winnebago  County. 
Rolls.  MO: 

Phelps  County. 
Rome.  GA: 

Floyd  County. 
Sacramento.  CA: 

Placer  Counly. 

Sacramento  County. 

Yolo  County. 
Saginaw.  MI: 

Saginaw  Counly. 
St.  Albans.  VT: 

Franklin  County. 
St.  Joseph.  Ma 

Buchanan  County. 
St.  Louis.  MO-IL: 

St.  Louis  City.  MO. 

lefferson  County,  MO. 

St.  Charles  County,  MO. 

St.  Louis  Counly.  MO. 

Madison  County.  IL 

St.  Clair  County.  IL 
Salem.  OR: 

Marion  County. 

Polk  County. 
Salina.  KS: 

Saline  Counly. 
Salisbury,  MD: 

Wicomico  County. 
Salt  Lake  City,  UT: 

Davis  County. 

Salt  Lake  County. 
San  Angelo.  TX: 

Tom  Green  County. 
San  Antonio.  TX: 

Bexar  County. 

Guadalupe  County. 
San  Bnmardino-Riversidc-Ontario,  CA: 

Riverside  County. 

San  Bernardino  County. 
San  Diego.  CA: 

San  Diego  County. 
San  Francisco-Oakland.  CA: 

Alameda  County. 

Contra  Costa  County. 

Marin  County. 

San  Francisco  County. 

San  Mateo  County. 
San  Jose.  CA: 

Santa  Clara  Counly. 
Santa  Barbara.  CA: 

Santa  Barbara  Counly. 
Santa  Fe,  NM: 

Santa  Fe  County. 
Savannah.  GA: 

Chatham  County. 
Scottsbluff.  NE: 

ScotU  Bluff  County. 
Soanton.  PA: 


Lackawanna*  County. 
Seattle-Everett.  WA: 

King  County. 

Snohomish  County. 
Sheridan.  WY: 

.Shuridaii  County 
Shrevepori,  LA: 

Btwsler  Parish. 

Caddu  Parish. 
Sioux  City,  lA-NE; 

WQodbury<}ounty,  lA. 

Dakota  County.  NE. 
Sioux  Falls.  SD: 

Minnehaha  County. 
South  Bend,  IN: 

St.  Joseph  Counly. 

Marshall  County. 
Spartanburg.  SC* 

Spartanburg  Ck>unty. 
Spokane.  WA: 

S|)okane  County. 
Springfiuld-Chicopee-Holyaka.  MA: 

Hampdr^n  County. 

Hampshire  Cxiunty. 

Worcester  County. 
Springfleid.  IL: 

Sangamon  County. 
Springfield,  MO: 

Greene  Counly. 
Springfield,  OH: 

Clark  County. 
Stamford.  CT: 

Fairfield  County. 
•Sfeubenville-Weirton,  OH-WV: 

Jefferson  County,  OH. 

Brooke  County.  WV. 

Hancock  Oiunty.  WV. 
Stillwater,  OK: 

Payne  County. 
Stockton,  CA: 

San  Joaquin  County. 
Syracuse,  NY: 

Madison  County. 

Onondaga  County. 

Oswego  County. 
Tar.oma,  WA: 

Pierce  Counly. 
Tallahassee,  FL: 

Leon  County. 
Tampa-Sl.  Petersburg,  FL: 

Hillsborough  County. 

Pinellas  County. 
Temple,  TX: 

Bell  County. 
Ten^e  Haute,  IN: 

Clay  Cuuiity. 

Sullivan  County. 

Vermillion  Counly. 

Vigo  County. 
Texarkana.  TX-AR: 

Bowie  County.  TX. 

Miller  County.  AR. 
Toledo,  OH-MI: 

Lucas  County.  OH. 

Wood  County,  OH. 

Monroe  County.  MI. 
Topeka,  KS: 

Shawnee  County. 
Trenton.  NJ: 

Mercer  County. 
Tucson.  AZ: 

Pima  County. 
Tulsa.  OK: 

Creek  County. 

Osage  County.   ' 

Tulsa  County. 
Tuscaloosa,  AL 
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Tusateosa  GDonty. 

Tvler.  TX: 

Smitli  GouBty. 
Utica-RoiM.MY: 
HerkinMrCouoty. 
Ooeida  Couaty, 
Vallejo-Napa.  CA: 
Napa  County. 
Solano  County. 
VicksbMig.MS: 

Wanm  CoBflfty. 
Virgin  islui^r 

The  BBtin  T«ailory. 
Waco.  TX: 

NfcLnuMB  Coufl^. 
Walla  WallA.  WA: 
Walla  Watla  County. 
Beotoo  Ceunly. 
Washington,  DC-MD-VA: 
District  of  Coiunbia. 
Montgoni0iy  Gonnty,  MD. 
Princ*  Q&ot^n  Connty,  VSi. 
Alexandria  GMy.VA. 
PairCDcOly.VA. 
Falls  Church.  VA. 
Arlington  County,  VA. 
Fairfax  ConHty.YA. 
Waterbury,  CT; 
UtdbfieMCoMily. 
New  Item  CoMflty. 
Waterloo.  lA: 

Black  Hawk  County. 
Wenatchee.  WA: 
Chelan  Cjounty. 
West  Palm  Beadh.  FL: 
Palm  OmlIi  'Cwurty. 
WheeKng.  WVOf: 
MardnB  County.  WV 
Ohio  County.  WV. 
Belmont  County.  OH. 
Wichita.  KS: 
Butler  CotMrty. 
SedgwJdcCBwrtj. 
lVidiiiaFyis.1X: 
AacharCawty. 
Wichita  CoHBty. 
Wilkes  Bane-Ha^eton.  PA: 

Luzema  County. 
Wilmington.  OB-NJ-MD: 
New  Castla  Connty,  DE. 
Salem  Gtiunty.  't^. 
Cecil  CovMy.lyO. 
Wilmington,  NC: 

New  HanovOT  County. 
Winston-S^lem.  NC: 

F<tfs>th  CoMBty. 
Worcester.  MA: 

Worcester  County. 
Yakima.  "W  A: 

Yakiraa  Comfty. 
York.  PA: 
Adams  County. 
York  County. 
YouQgstowB-WamB,  OH: 
Mahoning  Cowity. 
TrumbBU  GoMoty. 
Yuma.  AZ: 
Yuma  Couoty. 

(c)  The  Adnunistnittff  of  General 
Servioes  has  granted  specific 
dulegatioDS  of  base  acquisition 
authority  whidi  ulesignate  urban  or 
major  uiban  CBnters  different  from  those 
listed  in  paragai^  (b)  of  this  section. 
The  list  in  paragraph  (b)  does  not 


supecsade  or  alter  in  any  ifM^r  leasing 
areas  wliidi  are  attadiKl  io  aui^ 
specific  deiagatioDS.  Agaades  may 
continue  to  exercise  the  leasing 
authority  granted  in  specific  dele^tions 
in  the  manner  and  to  tht  axtant 
provided  in  those  dalegBtions. 

1101-18.104-1    Unltationaontttausaef 
dalagatad  authority. 

(a)  The  authority  frantad  in  and 
pursuant  to  this  subpart  ikall  be 
exercised  in  accordance  urifh  the 
requirements  and  linutatloos  of  the 
Federal  Property  %nA  Administrative 
Services  Act  of  1949.  as  amended;  the 
Budget  Enforcement  Act  of  1990  and 
0MB  Bulletin  91-02.  Part  B;  Federal 
Property  Managemwit  Regulations, 
subchapter  D.  those  atdhorities  listed  in 
§  101-lB.OOl;  and  other  applicable  laws 
and  regulations,  including  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR).  the  Competition  in 
Contracting  Act  (dCAl.  and  other  0MB 
requirements. 

lb)  Pursuant  to  CSA's  long-term 
authority  contained  in  section  21t)th}(l) 
of  the  Federal  Property  and 
Administrative  Services  Ad  of  1949.  as 
amended.  {40  U.S.C.  4WlhKlJ).  Mencies 
delegated  the  authorities  outlined 
herein  may  enter  into  teases  for  the  term 
specified.  In  those  cases  where  agency 
special  purposes  space  delegations 
include  the  authority  to  acquire 
unimproved  land,  the  land  may  be 
leased  only  on  a  fiscal  year  basis. 

(c)  In  accordance  wioi  section  7(al  of 
the  Public  Buildings  Act  of  1959,  as 
amended  (40  U.S.C  606).  agencies  nrast 
submit  a  prospectus  to  the 
Administrator  of  General  Ser\'ices  for 
leases  involving  a  net  annual  rental  in 
excess  of  $1.6  million  excluding 
services  and  utilities. 

Note:  The  thresholds  for  praspectuses  afe 
iodexed,  and  change  each  year. 

(d)  Abodes  having  a  need  ior  other 
than  temporary  parking 
accommodations  in  the  urban  oentos 
listed  in  8 101-18.102,  for  Government- 
owned  motor  vehicles  tuA  regularly 
house  by  CSA,  shall  ascertain  the 
availability  of  Govemraent-owned  or- 
controlled  parking  from  GSA  in 
accordance  with  die  prooedtues 
outlined  in  S  101-17.202-2  prior  to 
instituting  procurement  action  to 
Bcqaire  parking  facilities  or  services. 

S  101-18.104-2    Categorical  apaoa 
dolegationa 

Subject  to  the  limitations  cited  in 
§  101-18.104-1.  all  agancies  are 
authorized  to  acquire  the  types  of  space 
listed  in  paragraphs  ta)  through  (p)  of 
this  section.  Ejooept  where  otherwise 
noted,  leases  may  be  lor  terms, 


including  all  options,  of  up  to  20  yaaES. 
The  types  of  ^aca  subject  to  catagodcal 
space  delegatloas  may  be  located  inside 
or  outside  urban  oenters  and  are  as 
foUowTK 

(aj  Space  to  hooae  antennas, 
repeaters,  or  transmission  equipmoat; 

(b)  Dapoti,  including,  but  act  Ikaited 
to,  stockpiJtiDg  depots  and  torpedo  net 

(c)  Docks,  piers,  and  moorix^  fadlitiaa 
(inckidiDg  dosed  storage  space  raquirad 
in  combination  yrith  such  ndlitioal; 

(d)  Fnmigatiab  areas; 

(e)  Gars^  space  (may  be  let»d  ooly 
on  a  fiscal  year  basis); 

(f)  Greenhouses; 

<^  Hoigars  and  other  airport 
operating  faciiities  iodudiog.  huA  not 
limited  to.  flight  preparation  apaoa. 
aircraft  storage  areas,  and  repair  ahopi; 

(h)  Hospitals,  induriing  nuadioai 
clinics; 

(i)  Housing  Oamparary).  faidodiag 
hotels  (does  not  incfaide  quarters 
obtained  pursuant  to  teiupuiaury  dnty 
travel  or  enployao  relocation); 

dlLaundnae: 

(k)  QuaranSina  iadhties  for  pkata. 
birds,  and  other  animals; 

(1)  Ranger  stations;  Le..  fadlitias 
which  typically  tnduda  small  oA 
staffed  by  one  or  asore  uniionned 
employees,  and  may  include 
funily  quarters,  paikingareai  _     _ 
and  Slacaga  space.  Office  space  within 
ranger  stations  is  minimal  and  does  not 
comprise  a  majority  of  the  spaca.  (May 
also  be  referred  to  as  guard  Nations, 
information  centers,  or  kiosks.) 

(m)  Recruiting  space  for  the  armed 
forces  (lease  terms,  including  ril 
options,  limited  to  5  years); 

(nj  Schools  directly  related  to  the 
special  purpose  functlon(s)  of  an 
agency: 

(o)  Specialized  Storage/depot 
facilities,  such  as  cold  storage;  self- 
storage  units;  and  lumber,  oil,  gasoKne. 
shipbuilding  materials,  and  pestidde 
materials/equipment  storage  (genera! 
purpose  warehouse  type  storage 
facilities  not  included); 

(p)  Space  for  short-term  use  as 
provided  in  §  101-17.203  (lease  terms 
limited  to  180  days  with  extensions 
granted  on  a  case-by-case  basis). 

|101-18.104-a    Agency  apoetalpurpoee 
apace  dolegationa. 

Subject  to  the  limitations  dted  in 
§  101-18.104-1.  the  agencies  listed 
below  are  authorized  to  acquire  the 
types  of  space  associated  with  that 
agency.  Except  where  otherwise  noted, 
agency  special  purpose  space  may  be 
leased  for  terms,  induding  all  options, 
of  up  to  20  years.  Such  space  may  be 
located  either  inside  or  outside  uihan 
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centos.  The  agencies  and  types  of  space 
subject  to  special  purpose  space 
delegatiois  are  as  follows: 
(afDepaitment  of  Agriculture: 

(1)  C(^on  classing  laboratories  (lease 
terms,  including  all  options,  limited  to 
Syeers): 

(2)  Land  (if  unimproved,  may  be 
leased  only  on  a  fiscal  year  basis); 

(3)  Kfiscellaneous  storage  by  cubic 
foot  or  weight  basis; 

(4)  Office  space  when  required  to  be 
located  in  or  adjacent  to  stockyards, 
produce  markets,  produce  terminals, 
airports,  and  other  ports  (lease  terms, 
including  all  options,  limited  to  5 
years); 

(5)  Space  for  agricultural  commodities 
stored  in  licensed  warehouses  and 
utilized  under  warehouse  contracts; 

(6)  Space  utilized  in  cooperation  with 
State  and  local  governments  or  their 
instrumentalities  (extension  services) 
where  the  cooperating  State  or  local 
government  occupies  a  portion  of  the 
space  and  pays  a  portion  of  the  rent. 

(b)  Department  of  Commerce: 

(1)  Census  Bureau — Space  required  in 
connection  with  conducting  the 
decennial  census  (lease  terms,  including 
aU  options,  limited  to  5  years); 

(2)  Laboratories  for  testing  materials, 
classified  or  ordnance  devices, 
calibration  of  instruments,  and 
atmospheric  and  oceanic  research  (lease 
terms,  including  all  options.  Umited  to 
5  years); 

(3)  Maritime  training  stations; 

(4)  Radio  stations; 

(5)  Land  (if  unimproved,  may  be 
leased  only  oa  a  fiscal  year  basis); 

(6)  National  Weather  Service 
meteorological  facilities. 

(c)  Depwtment  of  Defense: 

(1)  Air  Force— Qvil  Air  Patrol  Uaison 
Offices  and  land  incidental  thereto 
when  required  for  use  incidental  to.  in 
conjunction  with,  and  in  close 
proximity  to  airports,  including  aircraft 
and  warning  stations  (if  unimproved, 
land  may  be  leased  only  on  a  fiscal  year 
basis;  for  space,  lease  terms,  including 
all  options,  limited  to  5  years); 

(2)  Armories; 

(3)  Film  library  in  the  vicinity  of 
Washington,  DC; 

(4)  Leased  building  at  Air  Force  Base, 
Jackson,  MS; 

(5)  Mess  halls; 

(6)  Ports  of  embarkaticm  and 
d^Mirication: 

(7)  Post  exchanges: 

(8)  Postal  Concentration  Center,  Long 
Island  Qty,  NY;  j 

(9)  Recreation  centers; 

(10)  Reserve  training  space; 

(11)  Service  dubs; 

(12)  Testing  laboratories  (lease  terms, 
including  all  options,  limited  to  5 
years). 


UMI 


(d)  Department  of  Energy:  Facilities 
housing  the  special  purpose  or  special 
location  activities  of  the  old  Atomic 
Enwgy  Commission. 

(e)  Federal  Communications 
Commission:  Monitoring  station  sites. 

(f)  Department  of  Health  and  Human 
Services:  Laboratories  (lease  terms, 
including  all  options.  limited  to  5 
years). 

(g)  Department  of  the  Interior 

(1)  Space  in  buildings  and  land 
incidental  thereto  used  by  field  crews  of 
the  Biueau  of  Reclamation,  Bureau  of 
Land  Management,  and  the  Geological 
Survey  in  areas  where  no  other 
Government  agencies  are  quartered  (if 
unimproved.  Land  may  be  leased  only 
on  a  fiscal  year  basis); 

(2)  National  Parks/Monuments 
Visitors  Centere  consisting  primarily  of 
special  purpose  space  (e.g.,  visitor 
reception,  information,  and  rest  room 
facilities)  and  not  general  office  or 
administrative  space. 

(h)  Department  of  Justice: 

(1)  U.S.  marshals  Office  in  any  Alaska 
location  (lease  terms,  including  all 
options,  limited  to  5  years):  , 

(2)  Border  Patrol  Offices  similar  in 
character  and  utilization  to  policy 
stations,  involving  the  handling  of 
prisonere.  firearms,  and  motor  vehicles, 
regardless  of  location  (lease  terms, 
including  all  options  limited  to  5  years); 

(3)  Space  used  for  storage  and 
maintenance  of  surveillance  vehicles 
and  seized  property  (lease  terms, 
including  all  options,  limited  to  5 
yeare); 

(4)  Space  used  for  review  and  custody 
of  records  and  other  evidentiary 
materials  (lease  terms,  including  all 
options,  limited  to  5  years); 

(5)  Space  used  for  trail  preparation 
where  space  is  not  available  in  Federal 
Buildings,  Federal  Courthouses,  USPS 
facihties,  or  GSA-leased  buildings  (lease 
terms  limited  to  not  more  than  1  year.) 

(i)  Office  of  Thrift  Supervision:  Space 
for  field  offices  of  Examining  Divisions 
required  to  be  located  within  Office  of 
Thrift  Supervision  buildings  or 
immediately  adjoining  or  adjacent  to 
such  btiildings  (lease  terms,  including 
all  options,  limited  to  5  yean). 

(j)  Department  of  Transportation: 

(1)  Fmleral  Aviation  Administration: 
(i)  Land  at  airports  (if  unimproved, 

land  may  be  leased  only  on  a  fiscal  year 
basis); 

(ii)  Not  to  exceed  10,000  square  feet 
of  space  at  airports  that  is  used 
predominantly  as  general  purpose  office 
space  in  buildings  under  the 
jurisdiction  of  public  or  private  airport 
authorities  (lease  terms,  including  all 
options,  limited  to  5  yean): 

(2)  U.S.  Coast  Guard: 


(i)  Space  for  the  oceanic  unit.  Woods 
Hole,  MA: 
(ii)  Space  for  port  security  activities, 
(k)  Department  of  the  Treasury: 

(1)  Comptroller  of  the  Currency — 
Space  and  land  incidental  thereto  for 
the  use  of  the  Comptroller  of  the 
Currency,  as  well  as  the  operation, 
maintenance  and  custody  thereof  (if 
unimproved,  land  may  be  leased  only 
on  a  fiscal  year  basis;  for  space,  lease 
term,  including  all  options,  limited  to  5 
yean): 

(2)  U.S.  Customs  Service — ^Aerostat 
radar  facilities  necessary  for  agency 
mission  activities: 

(1)  Department  of  Veterans  Affaire: 

(1)  Guidance  and  training  centen 
located  at  schools  and  colleges: 

(2)  Space  used  for  veterans  hospitals, 
including  outpatient  and  medical- 
related  clinics,  such  as  drug,  mental 
health,  and  alcohol. 

f  101-18.105    Contingent  fees  and  related 
procedure. 

The  provisions  of  subpart  3.4  of  Title 
48  with  respect  to  contingent  fees  and 
related  procedure  are  hereby  made 
applicable  to  all  negotiated  and  sealed 
bid  contracts  for  the  acquisition  of  real 
property  by  lease.  The  representations 
and  covenants  required  by  that  subpart 
shall  be  appropriately  adapted  for  use  in 
leases  of  real  property  for  Government 
use. 

{101-18.106    Application  of 
socioeconomic  conelderatione. 

(a)  In  acquiring  space  by  lease, 
agencies  will  avoid  locations  which  will 
work  a  hardship  on  employees  because 
(1)  there  is  a  lack  of  adequate  low-  and 
moderate-income  nondiscriminatory 
housing  for  employees  within 
reasonable  proximity  to  the  location, 
and  (2)  the  location  is  not  readily 
accessible  bom  other  areas  of  the 
community. 

(b)  Consideration  of  low-  and 
moderate-income  nondiscriminatory 
housing  for  employees  and  the  need  for 
development  and  redevelopment  of 
areas  for  socioeconomic  improvement 
will  apply  to  the  acquisition  of  space  by 
lease  where: 

(1)  100  or  more  low-  or  moderate- 
income  employees  are  expected  to  be 
employed  in  the  space  to  be  leased;  and 

(2)  The  proposed  leasing  action 
involves  residential  relocation  of  a 
majority  of  the  existing  low-  and 
moderate-income  work  force,  a 
significant  increase  in  their 
transportation  or  parking  costs,  travel 
time  that  exceeds  45  minutes  to  the  new 
location,  or  a  20  percent  increase  in 
travel  time  if  travel  time  to  the  present 
facility  already  exceeds  an  average  of  45 
minutes;  or 
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(3)  CSA  reqfiMH  OapartiBent  of 
Housing  and  Urban  Development  (HUD) 
review  in  Imna  votiaaa  «f  apadal 
importance  aot  coowed  by  paragraphs 
(b)  ( IJ  Mid  (2)  of  tiiis  MCtton. 

(c)  HUD.  as  the  agency  responsible  for 
providing  information  concerning  the 
availability  of  nondiscrimittatory  low- 
and  moderate-income  housing  in  areas 
wbete  Fadesal  facilities  an  to  be 
located.  shaU  ba  consulted  when  such 
information  is  raquired. 

(d)  Other  socioeconomic 
considerations  described  in  §  101- 
19.101  are  also  appticabie  to  lease 
acquisitions. 

Detml:  Febmary  23, 199}. 
Dennis  |.  FikImr', 

Acting  AdminatnUir  ofCeaetdl  Services. 
(FR  Doc  93-\7SB2  rUed  7-Z«->93;  B:4S  am] 
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AGENCY:  Federal  Hi^way 
Administratign  01iWAJ.  DOT. 
ACTK>N:  loteriB  final  rule;  request  liar 
comments. 

SUMMARY:  The  FHWA  is  removing  the 
Mardi  31. 1993.  dei^Uine  ntgardin^ 
comptf  ible  physical  qualifications  for 
drivers  of  commercial  motor  vehicles 
(CMV)  opetaled  ia  intrastate  commerce. 
Additionally,  tha  FHWA  is  encouraging 
States  tocoosidardevek^ung  physical 
qualificatMXi  wairar  programs  that  are 
compatible  with  the  FHWA's  program. 
DATES:  Interim  fiaal  nde  effective  July 
29. 1993;  comnMiits  arast  be  received  on 
or  before  August  30. 199S. 
ADDRESSES:  SiriiiuH  'Written .  signed 
comments  to  FHWA  Docket  No.  MG- 
93-20.  room  4232.  Office  of  the  Chief 
Counsel,  Federal  Hi^jhway 
Administration,  400  Seventh  Street. 
S\V..  VVashmgton.  DC  20590.  AU 
comments  received  wiQ  be  available  for 
examination  at  the  above  address  from 
8:30  ajn.  to  S  JO|uiu.  a.'t.  Mooday 
through  Friday,  aiKxpt  legal  Fedeisd 
holidays.  Tlioaa  dasirii^  notificatioB  of 
reoaipt  of  coMBMBfts  wmai  iadndm  a  ealf- 
addrosaed. ) 
envelope. 

FOR  njRJMER  SmRMAZMW  CONTACT:  Mr. 
David  Miller,  Office  of  Motor  Canier 


Staodards.  (202)  366-298L  or  Ms. 
Barbara  Kanefaka.  Office  of  Motor 
Cairiar  Field  Operations.  (202)  366- 
9579.  or  Mr.  PaiiJ  Brenoan.  Office  of  the 
Chief  Counsel.  (202)  366-0a34.  Federd 
Highway  Administration.  Departmeat  of 
Transportation.  400  Seventh  .Street, 
SW..  Washii^OB.  DC  20590.  Ofiice 
hours  are  from  7:45  a.m.  to  4:15  pjn.. 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 
SUPnXMENTARVWPORMATiOM:  Title  49. 
Code  of  Federal  Regulations  (CFSi,  part 
350  was  amended  by  a  find  niie 
published  in  die  Federal  Bfigiiirr  on 
September  8. 1992  <57  FR  40946).  The 
rule  amended  pert  350  by  addiag. 
among  oither  things.  Appendix  C — 
Tokraooe  Guidatiaes  for  Adopting 
Compatible  State  Rules  and  RHgalatioas. 
Paragraph  3(i)  of  appendix  C  allows 
States  to  qualify  any  driver  who  cutaot 
meet  the  Federal  physical  qualificatirm 
requirements  ior  drivers  or  coatpataUe 
State  requirameots  to  operate  a  CMV 
wholly  in  intrastate  commerce.  Since 
March  31, 1993.  the  States  can  no  longer 
qualify  such  drivers,  but  may  waive 
those  driven  already  qualified  uader 
previously  less  stringent  State  rales. 

The  March  31, 1993,  cut-off  date 
exempting  intrastate  drivers  from  the 
physical  qualification  requirements  end 
grandfathering  those  drivers  already 
qualified  under  Slate  standards  is  heiag 
replaced  with  a  dale  thrae  years  fi<om 
today.  Further,  (he  FHWA  is 
encouraging  the  States  to  i:onsider 
establishiog  their  own  waiver  programs 
that  are  comjntible  with  the  FHWA's 
program.  The  States  will  be  able  to 
continue  to  exempt  ictrastale  drivers 
fiom  the  physical  qualification 
requirements  for  an  additional  tiwee 
years. 

Programs  tSiat  embrace  more  'Stringent 
cond^ons  will  be  acceptable  {eg.,  the 
State  of  California  does  not  allow  a 
driver  with  a  vision  waivar  to  drive 
hazardous  material  laden  or  pas.senger 
carrying  vehicle^.  The  States  will  ha«« 
to  adopt  the  Fadaral  raqutram«^  or 
adopt  compatible  raqiuremeots  that  an 
the  resuh  of  FHWA's  ongoing 
rulemaking  actions  with  respact  to 
physical  qualificataao  waiw  programs. 
This  will  include  the  findings  jnade  as 
a  result  of  the  -waiver  programs  and 
docket  comments  to  ^ch  of  the  Federal 
rulemaking  actions,  such  as  vision, 
insulin-usiog  diabetes,  haaring  and 
epilepsy.  States  tvill  not,  however,  he 
required  to  medioally  qualify  intrastate 
driven  that  wan  axemptad  or 
grand&thaiad  hefore  July  29. 1906  if  tiie 
State  otherwise  meats  <1hb  roqiiiraments 
of  paragraph  3lQ  of  appaadir  C  lO|Wrt 
350. 


The  FHWA  coasidaa  tiie  physical 
qualification  requireoMBts  sat  forth  w 
part  391  of  th«  FXfCSRs  to  be  tha 
minimum  staadards  that  <iiatiHMia 
significantly  to  rominBrrial  i 
vehicle  safiaty.  The  FHWA  < 
encourage  the  States  to  adopt  its 
minimum  standards  as  their  own  and 
use  the  exemption  option  iodidottsljrl* 
respond  to  legitimate  hardhships  thai 
will  not  adversely  aflBCt  highway  aafaly. 

Tha  FHWA  is  presently  nngagnd  ia  a 
research  effort  thai  may  aventnally 
require  States  to  aasnre  that,  as  port  of 
the  Commercial  Driver's  Laoonsa  fCDL) 
Program,  driven  meet  Federal  ^ 
qualificatioo  requirements.  SevBaal 
States  are  now  pilot-testing  a ' 
prototype  programs  under  whkk  CMV 
driven  must  Aaw  that  they  have  I 
medically  exanuned  and  i 
physical  qualification  reqoir 
order  to  receive  and  retain  a  CDL  '. 
of  these  prototype  programs  inchada 
specific  procedures  for  assessing  the 
ph]rsical  condition  and  fiiactioaal 
abilities  of  drivara  who  do  not  awot  all 
physical  qualification  requiraBtanla.  if 
intrastate  waivers  an  granted  to  snc^ 
drivers,  it  is  hoped  that  the  State  will 
impoae  appropriate  coaditioos  ea  tha 
waiver  and  track  the  driver's  di'i wing 
record  and  accident  involvemanL  libe 
FHWA  expects  to  use  the  findii^s  bom 
its  research  efforts  as  a  basis  for  a 
rulemaking  to  address  specific  physical 
qualification  requirements. 

Rulemaking  Analyses  and  Nollcao 

Regulatory  Impact 

This  document  permits  States  to 
continue  allowing  certain  drivara  tA 
CMVs  engaged  in  intrastate  commerce 
to  Anve  sudi  vehicles  after  March  31. 
1993.  These  drivers  will  be  allowed  to 
continue  to  drive  CMVs  for  at  leaclthe 
next  three  yeara. 

The  FHWA  for  good  cause  finds  that 
prior  notice  and  opportunity  for 
comment  on  this  action  would  be 
contrary  to  the  public  interest  under 
secUon  5S3(b)(3KB]  of  the 
Administrative  Procedure  Act  for  the 
following  reason.  Because  the  deadline 
by  which  State  regulations  must  ha 
compatible  with  Federal  medical 
standards  has  passed.  States  can  no 
longer  qualify  new  drivers  adversely 
afi^ected  by  upgraded  Slate  standards  la 
operate  wholly  in  intrastate  conuneroa. 
Concurrently,  the  FHWA  is  reexamining 
the  Federal  driver  qualification 
standards.  The  FHWA  therefore  finds 
that,  without  this  rulemaking.  Statas 
must  deny  employment  oppoitimMes  to 
otherwise  ouafifiad  individaals,  to 
comply  with  Federal  drivw 
qualification  rtandards.  at  a  tiara  whaa 
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the  FHWA  is  reassessing  the 
effectiveness  of  those  standards. 
Additionally,  prior  notice  and 
opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information  at  this  time. 

This  regulatory  amendment  is  made 
effective  upon  publication.  The  FHWA 
believes  this  interim  Hnal  rule  may  be 
made  effective  upon  publication 
because  it  relieves  a  regulatory 
restriction.  By  postponing  the  deadline 
for  requiring  compatible  physical 
qualification  rules  for  CMV  drivers,  the 
FHWA  relieves  the  States,  for  a  period 
of  three  years,  of  the  requirement  of 
instituting  federally-compatible  rules  as 
a  prerequisite  to  receiving  Federal 
MCSAP  funds.  Without  this  action,  the 
States  are  unable  to  allow  additional 
drivers,  who  do  not  meet  all  the  Federal 
physical  qualification  requirements,  to 
operate  CMVs  in  intrastate  commerce. 
Therefore,  the  FHWA  finds  that  good 
cause  exists  under  section  553(d)(1)  of 
the  Administrative  Procedure  Act  to 
dispense  with  the  30  day  delay  of  the 
effective  date. 

Executive  Order  12291  (Federal 
Regulation)  And  DOT  Regulatory 
Policies  And  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  This  rule  merely  removes 
the  March  31, 1993,  deadline  and  delays 
the  date  when  States  must  have 
compatible  programs  and  regulations. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  This  rule 
relieves  the  various  States  from 
enforcing  FHWA-compatible  physical 
'  qualification  requirements  on  drivers 
who  are  engaged  in  wholly  intrastate 
commerce.  Small  motor  carriers  will  be 
able  to  continue  their  operations 
without  change.  The  FHWA,  therefore, 
certifies  that  this  action  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  Although  this  rule  relates  to  the 
requirements  that  States  must  meet  to  be 
eligible  for  Federal  funding,  federalism 
implications,  though  unavoidable,  have 
been  kept  to  a  minimum.  This  rule  does 
implement  express  preemption 
provisions  contained  in  the  Motor 
Carrier  Safety  Act  (MCSA)  of  1984.  The 
preemptive  authority  therein  furthers 
the  goal  of  national  uniformity  of 
commercial  motor  vehicle  safety 
regulations  and  their  enforcement,  as 
intended  by  Congress.  This  intention 
was  evidenced  in  the  Surface 
Transportation  Assistance  Act  of  1982, 
creating  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP);  the 
review  of  State  commercial  motor 
vehicle  safety  laws  and  regulations  and 
determinations  of  compatibility 
required  by  the  MCSA  of  1984;  and  the 
intrastate  compatibility  provision  in 
section  4002  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991.  The  FHWA  believes  that  the 
requirements  contained  in  this 
document  are  consistent  with  the 
principles  and  criteria  in  E.0. 12612  for 
the  implementation  of  express  statutory 
provisions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  interim  final  rule 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 


List  of  Subjects  in  49  CFR  Fart  350 

Grant  programs — transportation. 
Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 

Issued  on:  July  22, 1993 
Rodney  E.  Slater. 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitle  B,  chapter 
III,  part  350  as  follows: 

PART  350— (AMENDED] 

1.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2301-2304, 
2505-2507;  49  U.S.C  3102;  Sec.  15(d),  Pub. 
L.  101-500, 104  Stat.  1213. 1219;  Sees.  4002 
and  4009.  Pub.  L  102-240, 105  Stat.  2140; 
and  49  CFR  1.48. 

2.  Paragraph  3(i)  of  appendix  C  to  part 
350  is  revised  to  read  as  follows: 

Appendix  C  to  Part  350— Tolerance 
Guidelines  for  Adopting  Compatible 
State  Rules  and  Regulations 


INTERSTATE 
COMMISSIOI 


3.  •  •   * 

(i)  The  States  may  qualify  any  driver 
engaged  wholly  in  intrastate  conunerce  who 
is  adversely  affected  by  current  State  medical 
standards,  upgraded  to  be  consistent  with 
part  391,  even  if  the  States  adopted  those 
medical  standards  in  the  past.  Drivers 
identified  through  July  29, 1996,  as  not 
meeting  the  upgraded  State  standards  may 
also  be  qualified.  Such  a  driver  may  remain 
qualified  after  July  29, 1996,  as  long  as  an 
examining  physician  detemiines  during  the 
biennial  medical  examination  that  existing 
medical  or  physical  conditions  that  would 
otherwise  render  the  driver  not  qualified 
under  Federal  standards  have  not 
significantly  worsened  or  another  non- 
qualifying medical  or  physical  condition  has 
not  developed. 

It  should  be  noted  that  the  FHWA  still 
considers  the  physical  qualification 
requirements  in  part  391  to  be  the  minimum 
requirements  that  contribute  significantly  to 
commercial  motor  vehicle  operational  safety. 
The  FHWA  continues  to  encourage  States  to 
adopt  these  minimum  standards  as  their  own 
and  to  use  this  grandfathering  option 
judiciously  to  respond  to  legitimate 
hardships.  This  policy  should  in  no  way  be 
interpreted  as  discrediting  the  medical 
standards  adopted  in  part  391. 

This  guideline  will  not  preclude  a  State's 
adoption  of  or  continuation  of  a  waiver 
program  which  can  be  demonstrated  to  be 
based  on  sound  medical  judgment  combined 
with  appropriate  performance  standards 
causing  no  adverse  affect  on  safety. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1321 

[Ex  Parti  No.  MC-aM] 

Nonoperating  Motor  Carrlara— 
Collaction  of  Undarchargaa 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Vacation  of  final  rule. 

SUMMARY:  The  Commission  is  vacating 
its  final  rules  promulgated  in  this 
proceeding  because  the  regulations  have 
been  held  imauthorized  by  the  United 
States  Coxirt  of  Appeals  for  the  Third 
Grcnit,  and  the  Commission  chose  not 
to  seek  further  review. 

EFFECTIVE  DATE:  The  final  rules  are 
vacated  on  July  29. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610,  (TDD  for 
hearing  impaired:  (202)  927-5721]. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  adopted  in  this  proceeding 
have  been  held  to  be  beyond  the 
Commission's  authority  by  the  court,  in 
VedderJ.  White  et  al  v.  United  States, 
989  F.2d  643  (3d  Cir.  1993),  and  the 
Commission  chose  not  to  seek  further 
review.  Accordingly,  the  Commission  is 
vacating  these  rules.  The  final  rules 
were  published  on  September  8, 1992  at 
57  FR  40857.  An  announcement 
delaying  their  effective  date  was 
published  on  September  23, 1992  at  57 
FR  43925. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to  Dynamic  Concepts  Inc.,  room 
2229,  Interstate  Commerce  Commission 
Building,  Washington.  DC  20423  or  call 
(202)  289-^357/4359. 

List  of  Subjects  in  49  CFR  Part  1321 

Motor  carriers,  Undercharges. 

Decided:  July  14, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

PARTi321— [REMOVED] 

Accordingly,  for  the  reasons  set  forth 
in  the  Preamble,  under  the  authority  of 
49  U.S.C.  10322(g)(1)  the  Commission 
amends  title  49.  chapter  X.  of  the  Code 
of  Federal  Regulations,  by  removing  part 
1321. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Doclwt  No.  921 107-3068;  LD.  072393A] 

Groundfish  of  the  Quif  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  the  following  species  or  target  species 
categories  in  the  Gulf  of  Alaska  (GOA): 
(1)  in  the  Western  Regulatory  Area, 
Pacific  ocean  perch  (POP),  shortraker/ 
rougheye  (SRRE),  rockfish,  and  'other 
rockfish;'  and,  (2)  in  the  Central 
Regulatory  Area.  SRRE  rockfish. 
Therefore,  MNFS  is  requiring  that 
incidental  catches  of  these  species  or 
target  species  categories  in  these  areas 
be  treated  in  the  same  manner  as 
prohibited  species  and  returned  to  the 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  total 
allowable  catches  (TAC)  of  these  species 
or  target  species  categories  in  these 
areas  have  been  reached. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  July  24, 1993.  through  12 
midnight,  A.l.t..  December  31, 1993. 
FOR  FURTHER  tlFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS.  (907) 
586-7228. 

SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  Ground- 
fish of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B).  the  TACs  for  these 
species  or  target  species  categories  were 
established  by  the  final  1993  interim 
specifications  (58  FR  16787,  March  31, 
1993)  as  follows:  (1)  In  the  Western 
Regulatory  Area,  SRRE  rockfish— 90 
metric  tons  (mt),  and  'other  rockfish' — 
214  mt:  and,  <2)  in  the  Central 
Regulatory  Area,  SRRE  rockfish— 1,161 
mt.  The  TAC  for  POP  was  established  by 
the  final  1993  initial  specifications  for 
POP  (58  FR  3778,  June  21. 1993)  as  341 
mt. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  in  accoidance 


with  §  672.20(c)(3).  that  the  TACs  for 
the  following  species  or  target  species 
categories  have  been  reachwl;  (1)  In  the 
Western  Regulatory  Area.  POP,  SRRE 
rockfish,  and  'other  rockfish;'  and,  (2)  in 
the  Central  Regulatory  Area,  SRRE 
rockfish.  Therefore  NMFS  is  requiring 
that  further  catches  of  POP,  SRRE 
rockfish,  and  'other  rockfish'  in  the 
Western  Regulatory  Area,  and  SRRE 
rockfish  in  the  Central  Regulatory  Area 
be  treated  as  prohibited  species  in 
accordance  with  §  672.20(e)  effiective 
from  12  noon.  A.l.t..  July  24. 1993, 
through  12  midnight,  A.l.t.,  December 
31, 1993. 

Classification 

This  action  is  taken  imder  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  (tf  Sub)ects  in  50  CFR  Fart  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.Q  1801  et  seq. 

Dated:  July  23, 1993. 
Richard  H.  SchacfiBT, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  93-18037  Filed  7-23-93;  4:11  pA.] 
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50  CFR  Part  672 

[Doclwt  No.  921107-3068;  LO.  072393B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  persons  using  trawl  gear 
in  the  West  Yakutat  district.  Statistical 
Area  64,  in  the  Gulf  of  Alaska  (GOA), 
and  is  requiring  that  incidental  catches 
of  sablefish  be  treated  in  the  same 
manner  as  prohibited  species  and 
returned  to  the  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  share  of  the  sablefish  total  allowable 
catch  (TAC)  assigned  to  trawl  gear  in 
that  area  has  been  reached. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  24, 1993,  through  12 
midnight,  A.l.t,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NMFS,  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
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FUbery  Managuaant  Plan  far  * 

Groundfiah  of  tha  Gulf  of  Akika  (FMP) 
praparad  by  tha  Noitb  Pacific  Flshary 
Managnmwnt  Council  undar  authority  of 
tba  Magnuaon  Fishery  Consarvatioa  and 
Managament  Act  Fishing  by  US. 
veasala  is  govoniad  by  ngulations 
impIaoMntiog  dia  FMP  at  50  CFR  parts 
620  and  672. 

In  aocordanca  writh  S672.24(cMl).  tbe 
share  of  the  sablafisb  TAC  assignad  to 
trawl  gaar  in  tha  Wast  YaJcutat  district 
is  192  metric  tons. 

Tha  Director  of  tha  Alaska  Region, 
NMFS.  has  detarcuoed,  in  accordance 
with  §672.24(c)(3)(ii).  that  the  share  of 
tha  sablefish  TAC  assigned  to  trawl  gear 
in  the  West  Yakulat  district  has  been 
reached.  Tbarefoie.  NMFS  is  requiring 
that  fuitber  calcfaea  of  saUefish  by  trawl 
gear  in  that  area  be  treated  as  prohibited 
species  in  accordance  with  §  672.20(e) 
effective  hmn  12  noon,  A.l.t.,  July  24, 
1993.  through  12  oaidnight,  A.Lt.. 
December  31. 1993. 

daaaificattioB 

This  action  is  taken  under  50  CFR 
672.24.  and  is  in  compliance  with  E.O. 
12291.  . 

LisI  of  Sobfacts  in  50  CTR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 
Aolharily:  16  U.S.C  1801  at  seq. 
Dated  July  23, 1993. 

\B.i 


DinctorofOffkx  of  Fisheries,  Conservation 
and  liiaaagametiL  Natkmol  htaram  Fisimriat 
Service. 
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National 
Admlniatration  (NOAA) 

50  CFR  Part  672 

(Doctot  No.  9ai107-«)6a:  UL  072683A] 

Qraundflah  Of  tha  GuW  Of  Alaala 

AGENCY:  National  Marina  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnOM:  aosura. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  northern  rockfish  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  pravent  exceeding  the  northern 
rockfish  total  allowabie  catch  (TAC)  in 
this  I 


EMICIIVC  OATC:  12  notm,  Alaska  local 
time  (A.l.t.).  July  26, 1993.  through  12 
midnight,  A.I.t.,  December  31. 1993. 
TOR  FUfmCR  JPOnMATIOM  COMTACT: 
Andrew  N.  Smoker.  Resource 
Management  Spedafist.  FiriMries 
Management  Division.  NMFS,  (907) 
586-7228. 

SUPn^MENTARY  *4F0RMA110N:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuaon  Fishery  COnaetvatfam  and 
Management  Act.  Fiuiing  by  U.S. 
vesseb  is  governed  by  raguurtiona 
implementing  the  FMP  at  SO  CFR  parts 
620  and  672. 

In  accontence  with 
S67r20(cXl)(ii)(B).  tha  northani 
rockfiah  TAC  far  tha  Western  Regulatory 


Area  was  establishad  by  the  final  1993 
interim  specifications  (58  iH  16787, 
March  31, 1993)  as  1.000  metric  tons 
(mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Diractor).  estabUsbed. 
in  accordance  with  §672. 20(c)(2)(ii),  a 
directed  fishing  allowance  fornorthem 
rockfish  of  900  mt,  with  consideration 
that  100  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  this  area.  The  Regional 
Director  has  determined  that  this 
directed  fishing  allowance  has  bean 
reached.  Consequently,  NMFS  is 
prohibited  directed  fishing  for  northern 
rockfish  in  the  Western  R^latory  Area, 
effiective  from  12  noon,  A.l.t.  July  26, 
1993.  until  12  midnight.  A.U.. 
December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  f  672.20(g). 

Ctaaaification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Sobjecta  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.&C  1801  el  seq. 

Dated:  July  26. 1903. 

David  S-Oaalfai. 

Acting  Dirwctor.  Office  afPishvtm 
Qmeemtion  and  Unm^mwnt,  National 
Marine  Fisheries  Service. 
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This  section  o(  the  FEDERAL  REGISTER 
contains  noticas  to  tt>e  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
niles. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Butineaa  Size  Standards: 
Increase  Size  Standard  of  Small 
Business  Concerns  Eligible  for 
Assistance  by  Small  Business 
Investment  Companies 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA]  proposes  to  revise 
the  primary  size  standard  that 
establishes  eligibility  criteria  for  small 
business  concerns  applying  for  financial 
and/or  management  assistance  from 
small  business  investment  companies 
under  the  Small  Business  Investment 
Company  (SBIC)  Program.  This  proposal 
would  update  the  two-test  standard 
(herein  called  the  "SBIC  Standard"  or 
"Standard")  The  present  Standard 
specifies  that  an  applicant  concern  is 
eligible  for  assistance  when  the  concern, 
together  with  its  affiliates,  does  not  have 
net  worth  in  excess  of  $6  million,  and 
does  not  have  average  after-tax  net 
income  for  the  preceding  two  (2)  years 
in  excess  of  $2  million.  This  proposed 
rule  would  revise  both  financial 
measures  by  increasing  the  net  worth 
test  to  $18  million  and  the  net  income 
test  to  $6  million.  An  applicant  concern 
electing  to  meet  the  SBIC  Standard 
would  continue  to  be  required  to  meet 
both  tests.  Alternatively,  an  applicant 
concern  will  continue  to  have  the 
option  of  qualifying  under  the  size 
standard  that  is  specified  for  its  industry 
(See  §121.802  (a)  (2)  (ii)). 

The  proposed  rule  will  apply  only  to 
applicant  concerns  of  the  SBIC  Program 
and  will  not  apply  to  applicants  for 
assistance  under  the  Business  Loan  or 
the  Development  for  assistance  under 
the  Business  Loan  or  the  Development 
Company  Programs  which  will  retain, 
imchanged,  the  present  standard  of  $6 
million  net  worth  and  $2  million  net 
income. 

DATES:  Comments  must  be  submitted  on 
or  before  August  30. 1993. 


ADDRESSES:  Send  comments  to:  Wayne 
S.  Foren.  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  409  3rd  Street,  SW., 
suite  6300.  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Glebes,  Special  Assistant  to 
the  Associate  Administrator  for 
Investment.  (202)  205-6510. 
SUPPLEMENTARY  INFORMATKM:  The  Small 
Business  Investment  Act  of  1958.  as 
amended,  (herein  called  the  Act) 
authorizes  the  Small  Business 
Administration  (SBA)  to  license  SBICs 
which  are  privately  owned  and 
managed  investment  corporations  or 
partnerships  that  provide  risk  capital 
and  management  assistance  to  small 
businesses  located  in  the  United  States. 
These  licensees  provide  equity  and 
long-term  debt  financing  to  the  small 
business  concerns  for  their  sound 
financing  and  for  their  growth, 
modernization,  or  expansion. 

SBA,  by  regulation,  establishes 
eligibility  criteria  for  small  business 
concerns  applying  for  SBIC  assistance. 
The  size  eligibility  criteria  are  set  forth 
in  part  121  of  SBA  Regulations  and  they 
provide  a  ceiling  or  maximum  size  that 
a  business  can  be  and  still  qualify  for 
SBIC  assistance.  The  other  eligibility 
criteria  are  set  forth  in  part  107  of  SBA 
Regulations. 

The  first  SBIC  standard  was 
developed  and  added  to  SBA's 
regulations  in  1958.  Following  creation 
of  the  program  for  Specialized  SBICs 
(SSBICs,  formerly  called  Minority 
Enterprise  SBICs  or  MESBICs,  and 
authorized  officially  by  amendments  to 
the  Act  in  1972),  SBA  provided  an 
alternative  size-standard  option  for 
applicants  seeking  SBIC  assistance 
which  is  the  industry  size  standards 
used  as  eligibility  criteria  by  other  SBA 
programs. 

As  a  result,  concerns  applying  for 
assistance  may  qualify  under  the  SBIC 
Standard  or  under  the  specific,  single- 
test  standard  covering  the  industry  in 
which  the  applicant  concern  is 
primarily  engaged  (See  §  121.802(a)(2)). 

Because  SBICs  have  an  expressed 
need  for  a  single  size  standard  which  is 
consistent,  simple  and  easy  to  apply,  the 
SBIC  Standard  has  remained,  since  its 
adoption,  the  primary  standard  used  by 
applicants  for  assistance  under  the  SBIC 
Program  ("Program")  is  herein  used  to 
refer  to  the  combined  Regular  SBICs  and 
Specialized  SBICs).  This  need  exists 

I 


because  a  substantial  number  of  SBIC 
financings  are  made  to  small  businesses 
engaged  in  pioneering  or  new  ventures, 
or  in  commercializing  technologies, 
which  do  not  fit  into  traditionally 
defined  industries  and.  so,  do  not  fall 
under  a  specific  industry  size  standard. 

Since  there  are  three  types  of  SBICs 
that  serve  different  segments  of  the 
small  business  population,  the  proposed 
change  will  not  result  in  crowding  out. 
Each  type  of  SBIC  will  continue  to  serve 
its  targeted  small  business  segment,  as 
follows: 

•  Regular  SBICs  provide  a 
combination  of  financing  (equity  and/or 
subordinated  debt  financing)  to  small 
businesses  in  a  broad  range  of 
industries.  Generally,  these  are 
traditional  SBICs  that  serve  medium  and 
smaller  concerns. 

•  Specialized  SBICs  provide  a 
combination  of  financing  (equity  and/or 
debt)  to  small  businesses  that  are  owned 
by  persons  who  are  socially  or 
economically  disadvantaged. 

•  Venture  Capital  SBICs  provide 
equity  oriented  financing  to  growth- 
oriented  small  business  concerns  and 
they  tend  to  be  larger  SBICs  and  assist 
concerns  that  are  medium  and  larger 
small  concerns. 

The  inflationary  adjustment  to  the 
Standard  will  benefit  all  types  of  SBICs. 
The  remaining  increase  in  the  Standard 
is  primarily  intended  to  allow  Venture 
Capital  SBICs  with  higher  levels  of 
private  capital  to  provide  both  primary 
and  secondary  rounds  of  financing  to 
development-stage  and  growth-oriented 
small  concerns. 

It  should  be  noted  that  safeguards 
exist  in  the  Program  to  prevent  the 
proposed  change  in  the  Standard  itom 
having  the  effect  of  "crowding  out" 
small  businesses  that  are  in  the  smaller 
and  medium  size  range  from  assistance 
under  the  SBIC  Program.  The  primary 
controls  are:  (1)  The  SBICs  operating 
plan  which  is  approved  by  SBA,  (2)  the 
constraints  on  an  SBIC  that  result  from 
its  level  of  private  capital.  (3)  Regulatory 
provisions  such  as  the  overline  limit 
which  is  based  on  private  capital  and  (4) 
the  Program  funding  authority 
(Leverage)  is  established  by 
appropriations  for  each  of  the  three 
types  of  SBICs.  A  final  control  factor  is 
SBA's  monitoring  of  a  licensee's 
portfolio. 
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Ghjuge  Propoead  In  the  SnC  Standard 


SBA  proposes  to  incraaae  the  two- 
tesu  in  the  SBIC  Standard.  The  net 
worth  test  would  be  inaeesed  from  $6 
■ultMn  to  9I4  BtiittOB  awl  the  anef^aA 
net  income  test  would  be  increased  from 
$2  million  to  $6mtffion. 

AMmmi^  the  SBIC  Standard  now 
iBchKlaa  only  die  two  tests  for  net  woth 
and  aet  faioane,  H  hed  pieviottsly 
♦""lu^ffd  a  ttrfrd  test  for  groasesaets.  By 
amendment  in  107V,  SBA  eiiminatod 
Am  groas  aaaets  test.  Howerer.  in 
Ssptamber  1990.  SBA  had  proposed 
reinstatemaot  of  the  aaaeto  test  at  S20 
miiUaa.  The  proposal  applied  only  to 
SBIC  cheoge  of  ownership  financings 
and  SBA  iwanled  to  prevent  SBlCs  frara 
participating  in  highly  towwigwfi 
transactions  where  the  concern  would 
be  other  than  small.  Whiid  SBIC 
regulations  do  not  preclude  cliange  of 
ou-ner^ip  transactions.  SBA  found  it 
necessary  to  have  the  ability  to  monitor 
and  control  these  transactions  to 
prevent  the  violation  of  Program 
integrity.  Following FederalRegisler 
publication  and  an  evaluation  of  the 
public  comments  received  in  response, 
SBA  withdrew  this  proposal,  in  July 
1991 .  for  hjrther  analysis. 

SBA's  current  proposal  for  a  change 
in  the  SBIC  Standerd  is  the  result  of  an 
extensile  review  and  restructuring  ol 
the  SBIC  pragran  over  the  past  year. 
The  propoaai  focuses  on  an  update  of 
the  net  %vorth  and  net  income 
components  of  the  Standard  to  facilitate 
the  program  changes  underway 
including  the  legislative  chaises 
recently  enacted,  and  to  ad)ust  for 
inflation.  SBA  is  no  longer  proposing  to 
reinstate  an  assets  test  to  address  the 
leveraged  buyout  issue  as  tliase 
transactions  are  considered  to  be  an 
eligibility  issue  for  SBIC  financing 
rather  than  a  size  issue.  Consequently, 
SBA  is  proposing,  through  a  separate 
proposed  rule,  to  amend  SBIC 
regulations  {%  107.711)  applicable  to 
chanije  of  ownership  transactions  in 
order  to  address  this  issue. 

Pufposa  oTthe  Propoeed  SBIC  Standard 
fJiangfs 

The  Program  revitaiization  efforts 
cuirantiy  underway  are  designed  to 
enhance  the  SBIC  Pro^vm  to  be  a  more 
effective  tool  in  providing  small 
bunnesB  concerns  ecoess  to  risk  capital 
in  a  way  that  will  rasah  in  job  creation, 
eraoaraic  gro%rth,  and  other  riattonal 
objectives  being  achieved.  The  propoeed 
SBIC  Standard  is  a  vital  part  of  the 
structmal  changea  that  have  been 
initiated  to  atienflthan  and  improve  the 
Program.  It  is  eitimatod  that  abovt  half 
of  the  proposed  increase  in  the  Standard 


is  attributable  to  the  need  for  financing 
growth-oriented  small  businesses  as 
envisioned  by  title  IV  of  Public  Law 
102-366.  while  the  other  half  is  an 
inflationary  adjustmenL  The  proposed 
change  will  accomplish  the  following 
apedac  purpoaeK 

Alignment  with  lepsiadve  Changps 

bicraasing  the  SBIC  Standud  will 
support  the  HgisUtive  chaagae  provided 
in  Utle  IV  of  Public  Law  102-366.  Title 
IV  permits  SBICs  to  have  higher  levels 
of  combined  capital  (lever^e  up  to  $90 
million  which  tvill  require  $45  million 
in  private  capital!  and  encoursgas 
Venture  Capital  SBICs  to  provide  equity 
oriented  financing  to  growth-oriented 
small  business  concerns.  It  also 
provides  a  new  security  for  Venture 
Capital  SBICs  to  use  in  bbtaining 
leverage  (SBA  guarantee  of  Aese 
securities  whioi  are  funded  in  the 
public  markets).  These  changes  are 
designed  to  increase  the  flow  of  private 
capital  into  the  SBIC  Program  and, 
together  with  leverage,  increase  risk 
capital  available  to  small  btisiness 
concerns. 

The  optinnim  size  of  all  three  types  of 
SBICs  as  measured  by  their  private 
capital  will  significantly  intreese  as  a 
resuh  of  Public  Law  102-366.  An  intent 
of  the  statute  in  authoriring  this  new 
capital  structure  is  to  foster  investments 
in  growth-oriented  small  businesses  by 
SBICs.  As  such,  the  current  Standard  is 
too  low  since  an  SBIC  is  allowed  to 
invest  up  to  20  percent  of  its  private 
(»pital  in  any  one  small  business 
concern.  Thus,  to  make  the  types  of 
financings  clearly  contemplated  by  the 
statute,  the  size  of  eligible  small 
business  concerns  must  increase. 

Adjustment  for  Inflation 

Whan  esteblished  in  1979,  the  levels 
of  S6  ouUion  for  net  %vorth  and  $2 
million  for  net  income,  were  considered 
appropriate.  Ho«vever.  inflation  and 
changes  in  the  financial  characteristics 
of  small  business  concerns  over  time, 
have  eroded  these  levels  so  that  the 
Standard  no  longer  accomplishes  the 
Program  goals.  Simpiy  adjusting  for 
inflation  boasts  the  SBIC  standud  by  84 
percent,  which  is  the  increase  in  the 
Cross  Domestic  Product  (GDP)  Implicit 
Price  Deflator.  This  inflation 
adjustment,  which  follows  the 
methodology  used  by  SBA  since  1975  to 
adjust  its  receipt8-bflR»ed  industry  size 
standards,  reflects  the  change  in  the 
Deflator  since  the  last  revision  of  the 
SBIC  Standard  in  1979  to  the  present. 
Besed  on  this  measure,  it  is  estimated 
that  to  bring  the  standard  up  to  current 
dollar  levels  vrould  require  an  infkittan 
adjustment  of  $g  million  to  die  net 


worth  teat  and  dnmst  g3  million  to  the 
net  income  test. 

The  erosion  due  to  inflation  has,  in 
efiiact,  prevented  the  SBIC  Program  from 
assisting  the  sagiaeiU  of  small  business 
it  was  established  to  serve.  Also,  the 
"ittstitutianal  gap"  dtat  die  SBIC 
Program  was  created  to  fill  has  widened. 
First  identified  by  die  Board  of 
Governors  of  the  Federal  Reserve 
System,  this  "institutional  gap."  which 
is  the  difference  between  the  amount  of 
equity  and  long-term  loan  funds 
required  by  small  business  concerns  and 
the  amount  available  to  them  throng 
private  financing,  was  the  basis  for 
establishing  the  SBIC  program  in  1956. 
Follow-up  studies  over  the  years  have 
documented  that  this  "gap"  continues 
to  exist  and  there  is  an  on-going  need 
for  risk  capital  by  non-traditional, 
growth-oriented  small  businesses. 

This  change  will,  in  effect,  restore 
small  business  eligibility  to  many  finns 
that  lost  this  status  solely  because  of 
inflation  since  1979. 

In  conclusion,  SBA  has  determined 
that  given  the  two  factors  reviewed,  {«., 
and  adjustment  for  inflation  and  the 
intent  of  tlM  statutes,  a  Standard  of  $6 
million  in  net  inooma  and  a  net  wofth 
of  $16  million  is  reasonable. 

Compliance  With  Regulatoiy  flexibility 
Act.  Executive  Orders  12291. 12612  Mul 
12778.  and  the  Paperworit  Reduction 
Act 

General 

Althou^  this  proposed  rule,  if 
promulgated  in  final  form,  is  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  ef  seq.).  it 
would  not  constitute  a  major  rule  for  the 
purpose  of  Executive  Order  12291,  since 
its  annual  economic  effect  is  less  than 
$100  million.  An  initial  regulatory 
flexibility  analysis  of  this  proposal  is  as 
follows. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  99.7%  of  firms 
could  be  eligible  for  SBIC  finandog  if 
this  proposed  rule  is  adopted  in  final 
form  (estimate  based  on  bitemal 
Revenue  Service  Statistics  of  Income  for 
active  corporations).  By  comparison, 
when  the  current  standard  was  adopted 
in  1979,  approximately  99.6%  of  all 
firms  were  eligible  for  SBIC  assistance. 
In  absolute  terms,  under  the  proposed 
standard,  approximately  7,000 
additional  firms  would  gain  eligibility 
as  small  businesses.  Many  of  these 
taincems  probably  had  small  btisiness 
status  under  the  1979  standard,  but 
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since  then  have  lost  eligibility  because 
of  gensfal  price  incraeses  due  to 
inflation. 

Hoiwever,  it  should  be  noted  that  the 
Standard  sets  the  ceiling  on  how  the 
target  population  is  de&ied  and  on  the 
entire  population  potentially  eligible  for 
SBICassistance.  fai  practice,  the  level  of 
private  capital  invested  in  an  individual 
SBIC  and  the  SBKTs  investment  plan 
actually  set  the  limits  on  each  small 
business  financing. 

Actual  Program  experience  shows  the 
enormous  gap  between  the  total 
population  eligible  for  SBIC  financing 
and  the  number  that  actually  participate 
in  the  Program.  The  total  number  of 
business  concerns  that  fit  under  the 
current  SBIC  Standard  and,  therefore, 
are  potentially  eligible  for  SBIC 
assistance,  is  approximately  3.6  milUon 
small  concerns.  By  contrast,  the  number 
of  financings  annually  from  both 
Regular  SBIC^s  and  SSBICs  averages 
2.000  per  year,  based  on  Fiscal  1991  and 
1992  data.  Overall,  from  1960  to  1991. 
almost  70.000  diffarent  small  business 
concerns  received  financing  under  the 
SBIC  Program. 

Moreover,  a  review  of  the  initial 
capitalization  of  SBICs  indicates  that 
based  <m  the  levels  of  private  capital 
there  are  three  types  of  SBICs  each 
serving  a  limited  segment  of  potentially 
eligible  concems  for  SBIC  fiiumcing: 
The  Regular  SBICs  with  minimum 

Erivate  capital  of  $2.5  milUon  and 
aving  a  iMlanced  portfolio  with  a 
primary  emphasis  on  providing  debt 
financing  to  small  business:  the  SSBICs 
with  minimum  private  capital  of  $1.5 
million  and  specializing  in  financing 
small  businesses  that  are  owned  by 
persons  who  are  socially  or 
economically  disadvantaged;  and 
venture  capital  SBICs  which  tend  to 
have  higher  levels  of  private  capital  in 
order  to  provide  equity  oriented 
financings  to  growth  oriented  small 
business  concerns. 

Since  current  Program  changes  are 
designed  to  expand  the  private  capital 
of  all  types  of  SBICs,  the  propo^d 
Standard  will  allow  SBICs  with  higher 
levels  of  private  capital  to  provide  larger 
amounts  of  financings  to  small  business 
concerns.  However,  the  optimum  size 
venture  capital  SBIC  is  expected  to  be 
$10  to  $20  milUon  in  private  capital. 
There  will  be  SBICs  with  private  capital 
of  less  than  $10  million  and  some  SBICs 
will  have  as  much  as  $50  million  in 
private  capital.  At  the  lower  levels  (e.g., 
from  $1  miUion  to  $5  million),  SBIC 
will  typically  invest  from  $200,000  to  $1 
million  in  one  small  business  since  each 
SBIC  is  able  to  invest  up  to  20%  of  its 
private  capital  in  any  one  small 
business  concern. 


Moreover,  the  SBIC  Standard  is  a 
program  Standard  applicable  only  to 
small  business  ooocams  that  af^Iy  for 
financing  frtim  an  SBIC  As  sudi.  the 
proposed  change  affects  only  potential 
clienU  of  SBICs  and  does  not  altar  the 
definition  of  a  small  business  for  the 
wide  variety  of  business  development, 
financial  assistance  and  procurement 
as«stance  programs  offered  by  SBA. 

The  proposed  Standard  does  not 
impose  a  regulatory  biuden  because  it 
does  not  regulate  or  control  business 
behavior. 

(2)  Description  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
Rule 

SBA  has  provided  above  in  the 
Supplementary  Information  a 
description  of  the  reasons  why  this 
action  is  being  taken  and  a  statement  of 
the  reasons  fcv  and  objectives  of  this 
proposed  rule. 

(3)  Legal  Basis  for  the  Proposed  Rule 

The  legal  basis  for  this  rule  are 
sections  3(a)  and  5(b)  of  the  Snull 
Business  Act.  15  U.S.C.  632(a). 
634(b)(6),  637(a)  and  644(c). 

(4)  Federal  Rules 

There  are  no  Federal  rules  whidi 
duplicate,  ovwlap  or  conflict  with  this 
proposed  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards  for  small 
business  concerns. 

(5)  Significant  Alternatives  to  Proposed 
Rule 

This  rule  sets  forth  changes  from  the 
current  size  standard  in  order  to 
establish  the  most  appropriate 
definition  of  small  business  concerns 
eligible  for  assistance  under  the  SBIC 
Program.  There  are  no  significant 
alternatives  to  defining  a  small  business 
concern  other  than  developing  another 
alternative  size  standard.  As  discussed 
in  the  Supplementary  Information 
above,  the  SBIC  Program  already 
provides  two  options  for  determining 
the  eligibility  of  appUcant  concems.  and 
this  proposal  applies  to  only  one  of 
tiiose  options.  A  review  of  the  SBIC 
portfolio  indicated  that  almost  all 
applicant  concems  were  eligible  under 
the  single  size  standard  covering  the 
industry-  in  which  the  applicant  concern 
was  primarily  engaged  even  though 
these  firms  chose  to  quaUfy  under  the 
SBIC  Standard  instead  of  the  industry- 
based  standards. 

SBA  certifies  that  this  mle  will  not 
have  federalism  implications  warranting 
the  prepaFBtion  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612.  SBA  also 


certifies  that  this  proposed  rule,  if 
promulgated  as  final,  will  not  add  any 
new  reporting  or  recordkeeping 
requirements  under  the  PaperwoA 
Reduction  Act  of  1980, 44  U.S.C. 
chapter  35.  For  the  purposes  of 
Executive  Order  12778,  SBA  oertifiae 
that  this  mle  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
order. 

List  of  Subjects  in  13  CFR  Part  IZl 

Financial  assistance— small  business 
concems.  Small  Business  Investment 
Companies,  Small  Business  Investment 
Company  Program. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121-SIIAU.  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Audrarity:  15  VS.C  »32(a),  634(b)  («). 
637(a)  and  644(c). 

2.  Section  121.802(a)(2)  is  ammded 
by  removing  the  words  "the  Small 
Business  Investment  Company,  and." 

3.  Section  121.802  is  amended  by 
redesignating  paragraph  (aU3)  as 
paragraph  (a)(4)  and  by  adding  a  ikew 
paragraph  (a)(3)  to  read  as  follows: 


1121.802 
standard. 


Establiahmant  of  tttc  staa 


(a)  •  •  • 

(3)  SBIC  Standard.  For  financial  and/ 
or  management/technical  assistance 
under  the  Small  Business  Investment 
Company  Program,  an  appUcant's 
concern  must  meet  one  of  the  following 

standards: 

•-^ 

(i)  Together  with  its  affiliates,  it  does 
not  have  net  worth  in  excess  of  $18 
million,  and  does  not  have  average  net 
income  after  Federal  income  taxes 
(excluding  any  carry-over  losses)  for  the 
preceding  2  completed  fiscal  yeers  in    * 
excess  of  $6  milUon;  or 

(ii)  Together  with  its  affiliates,  ft 
meets  the  size  standard  for  the  industry 
in  which  it  is  primarily  engaged  and, 
excluding  its  affiliates,  meets  the  size 
standard  for  the  industry  in  which  it  is 
primarily  engaged.  These  size  standards 
are  set  forth  in  §  121.601. 
•        •        •        •        • 

Dated  June  3, 1993. 
Er§kiiM  B.  BowIm. 
Administrator. 
iPR  Doc  93-17985  Filed  7-28-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Ftderal  Energy  Regulatory 
Commiaaion 

18  CFR  Parte  141 ,  375  and  385 

[Doclut  No.  iU«9a-2(M)00] 

Electronic  niing  of  FERC  Form  No.  1 
and  Delegation  to  Chief  Accountant; 
Propoaed  Rulemaldng 

July  23, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  proposes  to 
amend  its  regulations  to  provide  for  the 
electronic  filing  of  FERC  Form  No.  1. 
Commencing  with  the  report  for 
reporting  year  1993,  due  on  or  before 
April  30, 1994.  filing  would  be  required 
in  the  form  of  a  computer  diskette  in 
addition  to  the  oirrently  required 
number  of  paper  copies.  No  changes  are 
being  proposed  to  the  FERC  Form  No. 
1  itself.  The  Commission  also  intends  to 
conduct  a  test  of  the  software  and 
related  elements  of  the  electronic  filing 
mechanism  prior  to  formal   , 
implementation.  I 

Additionally,  the  Commission 
proposes  to  delegate  to  the  Chief 
Accountant  authority  to  act  on  requests 
for  waiver  of  the  Form  1  and  the  Form 
1-F  filing  requirements. 
DATES:  Written  comments  must  be 
received  by  the  Commission  by  August 
30, 1993. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Mattingly  (Legal  Information) 
Electric  Rates  and  Corporate  Regulation. 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC  20426, 
(202)  20a-2070. 

James  G.  Baird  (Technical  Information), 
Office  of  Chief  Accountant,  Federal  Energy 
Regulatory  Commission,  810  Firet  Street, 
NE.,  Washington.  DC  20426,  (202)  219- 
2613. 

SUPPLEMENTARY  MFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this         ^ 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 

The  Ccommission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 


texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  the  Notice  of  Proposed 
Rulemaking  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  18  CFR  parts  141  and  385  to 
provide  for  the  electronic  filing  of  FERC 
Form  No.  1,  "Annual  Report  of  Major 
electric  utilities,  licensees  and  others" 
(Form  1).  In  the  future,  in  addition  to 
paper  copies.  Form  1  filings  would  be 
made  by  means  of  a  computer  diskette 
incorporating  software  programming 
now  under  development  by  the 
Commission,  Electronic  reporting  of  the 
Form  1  would  be  required  commencing 
with  reporting  year  1993;  the  Form  1  for 
reporting  year  1993  is  due  on  or  before 
April  30, 1994.  No  changes  are  being 
proposed  in  Form  1  itself. 

Additionally,  the  Commission 
proposes  to  amend  18  CFR  part  375  to 
provide  for  delegating  to  the  Chief 
Accountant  or  his  designee  the 
authority  to  act  on  requests  for  waiver 
of  the  Form  1  and  the  FERC  Form  No. 
1-F  filing  requirements. 

n.  Reporting  Burden 

The  Commission  anticipates  that  any 
increase  in  reporting  burden  for 
collection  of  information  resulting  from 
this  proposed  rule  will  be  minimal. 
Initially,  there  may  be  some  increase  in 
the  reporting  burden  from  requiring  the 
filing  of  a  Form  1  in  an  electronic 
format.  However,  for  the  last  few  years, 
most  electronic  utilities  have  already 
prepared  their  Form  1  paper  copies  from 
computer-based  systems.  This  proposed 
rule  would  thus  result  largely  in  a 
standardization  of  preparing  and  filing 
the  forms  electronically. 

The  automation  of  Form  1  will  yield 
significant  benefits  to  the  Commission, 
the  respondents,  and  to  the  electric 
utility  industry  as  a  whole.  These 
benefits  include  more  timely  analysis 
and  publication  of  data,  increased  data 
analysis  capability,  reduced  cost  of  data 


entry  and  retrieval,  simplification  of 
form  design,  and  an  eventual  overall 
reduction  in  filing  burden. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
Commission's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission.  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415],  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory 
Commission]. 

m.  Background 

The  Commission,  in  the  exercise  of  its 
authority  under  the  Federal  Power  Act, 
collects  data  pertaining  to  the  electric 
utility  industry  in  the  United  States.^ 
One  of  the  principal  forms  used  for  the 
collection  of  this  information  is  Form  1, 
which  is  submitted  annually,  on  a 
calendar-year  basis,  by  some  198 
electric  utilities  and  Hcensees. 

Form  1  consists  of  cover  pages,  four 
pages  of  general  information  and 
instructions,  and  113  pages  of  schedules 
incorporating  financial  statements  and 
operational  information  of  the 
respondent  companies.  The  Form  1  also 
requires  that  certain  financial 
information  be  certified,  by  an 
independent  accountant.z  as  conforming 
to  the  Commission's  Uniform  System  of 
Accounts.3 

Form  1  has  heretofore  been  submitted 
in  a  paper  or  hardcopy  format. 
Currently,  Form  1  respondents  must  file 
an  original  and  6  copies.  In  recent  years, 
the  Commission  and  its  staff  have  been 
approached  by  individual  electric 
utilities  and  state  commission  staffs 
inquiring  whether  the  Commission 
either  had  or  planned  to  develop  an 
automated  data  filing  system  for  Form  1. 
These  parties  suggested  that  such  a 
procedure  could  yield  significant 
benefits  in  terms  of  process 
.  simplification  and  savings  of  time  and 
expense.  The  Commission  has  given 
careful  consideration  to  this  matter  and 
believes  it  is  appropriate  now  to 
implement  an  electronic  filing 
procedure  for  Form  1.  The  Commission 
believes  the  automation  of  Form  1  will 
yield  significant  benefits  to  the 
Commission,  the  respondents,  and  to 


>  16  U.S.C  825. 825c. 

2  18CFR41.il. 

1 18  CFR  part  101.  The  Commission  does  not, 
however,  under  the  changes  proposed  herein, 
propose  to  change  the  requirements  for  filing  the 
independent  accountant's  report  required  by  18 
CFR41.il. 


UMI 


Federal  tjeg^er  I  Vol.  58.  No.  144  /  Thursday,  July  29,  1993  /  Proposed  Rules 


40607 


the  electric  utility  industry  as  a  whole. 
These  beneflts  include  more  timely 
analysis  and  publication  of  data, 
increased  data  analysis  capability, 
reduced  cost  of  data  entry  and  retrieval, 
simplification  of  form  design,  and 
overall  reduction  of  Hling  burden. 

IV.  Summary  of  Proposal 

The  Commission  proposes  to  develop 
a  personal  computer  (PC)  based  software 
package  for  Form  1  reporting.*  The 
software  package  will  be  made  available 
to  Form  1  respondents  without  charge. 
The  software  will  be  available  on 
standard  computer  diskettes  with 
instructions  and  documentation,  and 
will  be  smt  to  each  Form  1  respondent 
sufficiently  in  advance  to  allow 
respondents  to  meet  the  April  30  filing 
deadline.  This  package  will  display  the 
Form  1,  schedule  by  schedule,  on  a 
respondent's  PC.  The  required  data  may 
then  be  manually  key-entered  on  a 
respondent's  PC.  The  program  will  also 
permit  a  respondent  to  "import"  the 
required  data  from  its  PC  or  other, 
mainframe  computer  directly  into  the 
software  package,  thus  avoiding  the 
manual  data-entrj-  process.  When  the 
data  entry  is  completed,  the  diskette 
will  be  submitted  to  the  Commission, 
along  with  the  required  paper  copies.^ 

The  Commission  also  proposes  to 
make  the  waiver  procedures 
incorporated  in  18  CFR  385.Z011(e) 
available  to  Form  1  respondents  who  do 
not  have  and  are  unable  to  acquire  the 
computer  capability  necessary  to 
comply  with  the  proposed  electronic 
filing  requirements. 

Finally,  the  Commission  proposes  to 
delegate  to  the  Chief  Accountant 
authority  to  act  on  requests  for  waiver 
of  the  Form  1  and  FERC  Form  No.  1- 
F  filing  requirements  (18  CFR  141.1  and 
141.2),  and  to  incorporate  this 
additional  delegation  in  18  CFR 
375.303. 

V.  Procedure  for  Implementation 

The  Commission  has  already  initiated 
the  process  of  procuring  the  necessary 
software  package  for  automating  Form  1 
reporting.  Upon  receipt  of  the  software 
package,  the  Commission's  staff  will  test 
the  software  package,  including  data 
input,  data  output  and  print  capability. 

Also,  the  Commission  will  conduct  a 
field  test  of  the  software  package  with 
volunteer  Form  1  respondents.  The 
volunteer  respondents  will  be  provided 
with  the  program  and  related 
documentation  and  instruc^tions.  It  is 
anticipated  that  during  the  field  test  the 


volunteer  respondoits  will  be  in  contact 
with  the  Commission  staff.  The  results 
of  the  testing  process  will  be  evaluated 
and,  if  necessary,  the  software  package 
will  be  modified.  The  Commission 
expects  the  program  to  be  complete  and 
to  have  diskettes  ready  for  distribution 
to  each  Form  1  respondent  sufficiently 
in  advance  to  allow  respondents  to  meet 
the  April  30, 1994  filing  deadUne. 

VI.  Regulatory  FlexibUity  Ad 
Certiikatioa 

The  Regulatory  Flexibility  Act* 
requires  rulemakings  to  contain  either  a 
description  and  analysis  of  the  effect 
that  a  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Because  mo.<;t  respondents  do  not  fall 
within  the  definition  of  "small  entity,"' 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Information  Collection 

The  regulations  of  the  Office  of 
Management  and  Budget  (OMB)  • 
require  that  OMB  approve  certain 
information  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirements 
in  this  proposed  rule  are  contained  in 
FERC  Form  No.  1,  "Annual  Report  of 
Major  electric  utilities,  licensees  and 
others"  (OMB  approval  No.  1902-0021). 
Since  this  proposed  rule  does  not 
propose  new  information  requirements 
and  will  have  a  minimal  effect  on 
current  information  collections,  there  is 
no  need  to  obtain  OMB  approval. 

The  Commission  uses  the  data 
collected  in  these  annual  reports  to 
carry  out  its  regulatory  responsibilities 
including  establishing  rates  in  rate 
proceedings,  in  formal  investigations, 
and  financial  audits  and  in  its 
continuous  review  of  the  financial 
condition  of  regulated  companies. 
Electric  utilities  and  licensees  are 
required  to  file  this  form  annually. 

The  automation  of  Form  1  will  )rield 
significant  benefits  to  the  Commission, 
the  respondents,  and  to  the  electric 
utility  industry  as  a  whole.  These 
benefits  include  more  timely  analysis 
and  publication  of  data,  increased  data 
analysis  capability,  reduced  cost  of  data 
entry  and  retrieval,  simplification  of 


*  An  IBM  oompatibia.  IX>S-basad  •ystem. 
>The  software  package  will  anaUe  tba  paper 
copie*  to  \»  printed  dtrecti;  bom  ibe  diaketl*. 


•  5  U.S.C  601-612. 

'Sees  US.C601(3).  citing  to  section  3  of  the 
Small  Business  Act.  15  U.S.C.  632.  wfiidi  defines 
a  "small-business  concern"  as  a  busiaeas  which  la 
independaatiy  owned  and  operated  and  wliich  is 
not  doMJnal  in  it*  fietd  of  operatiea. 

•5  CFR  1320.13. 


form  design,  and  an  eventual  overall 
reduction  in  filing  burden. 

VIII.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.*  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.>o  The 
proposed  rule  does  not  substantially 
change  the  effect  of  the  underlying 
legislation  or  change  the  Form  1  ilsell 
Accordingly,  no  environmental 
consideration  is  necessary. 

IX.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  written  comments  on 
this  proposal.  An  original  and  14  copies 
of  such  comments  should  be  filed  with 
the  Commission  by  August  30, 1993. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  and  should  refer  to  Docket  No. 
RM93-20-000. 

All  written  submissions  will  be 
placed  in  the  Commission's  public  file 
and  will  be  available  for  public 
inspection  at  the  Commission's  Public 
Reference  Section,  room  3408.  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  during  regular  business 
hours. 

List  of  Subjects 

18  CFR  Part  141 

Electric  power;  Reporting  and  record 
keeping  requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies);  Seals  and  insignia;  Sunshine 
Ai:t. 

18  CFR  Part  385 

Administrative  practice  and 
procedure;  Electric  power;  Penalties; 
Pipelines;  Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
141,  375  and  385  in  chapter  I.  title  18. 
Code  of  Federal  Regulations,  as  set  forth 
below. 


•Regulations  Implementing  Natiosul 
Environmental  Policy  Act.  32  FR  47897  (Dec  17. 
19S7);  FERC  Slats,  and  Regs.  1  30.783  (1997). 

••1SCFI3S0  4<aN2)<i<). 
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By  direction  of  the  Cominissioa. 
Uis  D.  Cuhdl. 
Secretary.  j 

PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  79;  16  U.S.C.  791a- 
828c.  2601-2645:  31  U.S.C.  9701;  42  U.S.C 
7101-7352. 

2.  In  §  141.1,  the  heading  of  paragraph 
(b)  is  revised  and  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

1141.1    FERCFonn  No.  1,  annuel  report  Of 
major  electflc  utUitiee,  llcenaeea  and  others. 

•        •        •        *        • 

(b)  Filing  requirements. 

(1)  •  •  • 

(2)  When  to  file  and  what  to  file.  This 
report  form  shall  be  Hied  on  or  before 
April  30  of  each  year  for  the  previous 
calendar  year.  This  report  form  must  be 
flled  as  prescribed  in  §  385.2011  of  this 
chapter  and  as  indicated  in  the  general 
instructions  set  out  in  this  report  form, 
and  must  be  properly  completed  and 
verifled. 

PART  375— THE  COMMISSION 

3.  The  authority  citation  for  part  375 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  551-557;  15  U.S.C 
71 7-71 7w,  3301-3432: 16  U.S.C  791-«25r. 
791a  note.  2601-2645:  42  U.S.C  7101-7532. 

4.  Section  375.303  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

i37S.303    DelegedonetothecWef 
accountant  j 


(j)  Deny  or  grant,  in  whole  or  part, 
requests  for  waiver  of  the  requirements 
for  statements  or  reports  under  §  141.1 
of  this  chapter  (FERC  Form  No.  1, 
Annual  Report  of  Major  electric  utilities, 
licensees  and  others,  and  §  141.2  of  this 
chapter  (FERC  Form  No.  1-F,  Annual 
report  for  Nonmajor  public  utilities  and 
licenses),  and  of  the  filing  of  FERC  Form 
No.  1  on  electronic  media  (§385.2011  of 
this  chapter.  Procedures  for  filing  on 
electronic  media,  paragraphs  (a)(8).  (c). 
(d).  and  (e)). 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

5.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C  551-557;  IS  U.S.C 
717-717W.  3301-3432: 16  U.S.C  791a-825r. 
2601-2645:  31  U.S.C  9701;  42  U.S.C  7101- 
7532;  49  U.S.C  1-27. 

6.  Section  385.2011  is  amended  by 
adding  paragraph  (a)(8)  and  by  revising 


paragraphs  (c)(3).  (e)(1).  (e)(2)  and  (e)(4) 
to  read  as  follows: 

1 385.201 1    Procedures  for  filing  on 
electronic  media. 

(a)*   •   • 

(8)  FERC  Form  No.  1.  Annual  report 
of  Major  electric  utilities,  licensees  and 
others. 


(c)*  •  • 

(3)  The  electronic  media  must  be 
accompanied  by  the  prescribed  number 
of  paper  copies. 

(e)  Waiver — (1)  Filing  of  petition.  If  a 
natural  gas  company,  electric  utility  or 
licensee  does  not  have  and  is  unable  to 
acquire  the  computer  capability  to  file 
the  information  required  to  be  filed  on 
electronic  media,  the  company  may 
request  waiver  from  the  requirement  of 
this  part,  by  filing  an  original  and  two 
copies  of  a  petition.  The  natural  gas 
company,  electric  utility  or  licensee 
may  renew  the  waiver  if  the  company 
can  continue  to  show  that  it  does  not 
have  and  is  unable  to  acquire  the 
computer  capability  for  electronic  filing. 

(2)  Standard  for  waiver.  The  petition 
for  waiver  must  show  that  the  natural 
gas  company,  electric  utility  or  licensee 
does  not  have  the  computer  capability 
to  file  the  information  required  under 
this  section  on  electronic  media  and 
that  acquisition  of  the  capability  would 
cause  the  company  severe  economic 
hardship.  This  waiver  may  be  granted 
for  up  to  one  year. 

(4)  Decision  on  petition.  The 
Commission  or  its  designee  will  review 
a  petition  for  waiver  and  notify  the 
applicant  of  its  grant  or  denial.  Once  the 
petition  is  decided,  the  natural  gas 
company,  electric  utility  or  licensee  will 
have  30  days  from  the  date  of 
notification  of  the  decision  to  submit 
any  information,  in  the  manner 
specified  by  the  Commission  in  the 
decision  on  the  waiver  petition,  that 
was  required  to  be  filed  while  the 
petition  was  pending. 

|FR  Doc.  93-18090  Filed  7-28-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surfbce  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  Utah  previously  proposed  an 
amendment  to  the  Utah  permanent 
regulatory  program  (the  Utah  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consisted  of 
changes  to  the  Utah  program  regulatory 
definitions  of  "affected  area,"  "road," 
and  "public  road."  Utah  submitted  the 
proposed  amendment  with  the  intent  of 
amending  the  Utah  program,  as  required 
by  OSM  regulations  and  an  agreement 
between  OSM  and  Utah  that  addresses, 
among  other  things,  the  regulation  of 
coal  mine  access  and  haul  roads  in 
Utah.  Subsequent  to  the  submission  of 
the  proposed  amendment  and  the  close 
of  two  comment  periods  on  the 
proposed  amendment,  OSM  notified 
Utah  that  a  part  of  the  September  4. 
1992,  agreement  was  not  valid.  In 
response  to  a  request  to  comment  on  the 
effect  of  the  invalid  part  of  the 
September  4, 1992,  agreement  on  the 
amendment,  OSM  is  reopening  the 
comment  period. 

This  document  sets  forth  the  times 
and  locations  that  the  Utah  program, 
proposed  amendment  to  that  program, 
and  the  September  4. 1992.  agreement 
are  available  for  public  inspection.  It 
also  sets  forth  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.,  August  13, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 
Robert  H.  Hagen,  Director,  Albuquerque 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  505 

Marquette,  NW.,  suite  1200. 

Albuquerque,  New  Mexico  87102, 

Telephone:  (505)  766-1486. 
Utah  Division  of  Oil,  Gas  and  Mining, 

355  West  North  Temple,  3  Triad 

Center,  suite  350,  Salt  Lake  City,  Utah 

84180-1203,  Telephone:  (801)  538- 

5340. 
FOR  FURTHER  INFORMATION  CONTACT: 


UMI 
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Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 
n.  Proposed  Amendment 

III.  Discussion  of  Request  for  Reopening  and 

Extension  of  Public  Comment  Period  for 
Proposed  Amendment 

IV.  Public  Comment  Procedures 

V.  Procedural  Determinations 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  September  17, 1992. 
Utah,  pursuant  to  SMCRA,  submitted  to 
OSM  a  proposed  amendment  to  the 
Utah  program  (administrative  record 
No.  UT-782).  Utah  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  944.16(n)  and  (o)  and  a  September 
4, 1992.  agreement  between  OSM  and 
the  Utah  Division  of  Oil,  Gas  and 
Mining  (administrative  record  No.  UT- 
778).  The  proposed  amendment 
consisted  of  revisions  to  the  Utah 
program  regulatory  definitions  of 
"affected  area."  "road,"  and  "public 
road"  at  Utah  Administrative  Rule 
(Admin.  R.)  645-100-200. 

OSM  published  a  notice  in  the 
November  16, 1992,  Federal  Register 
(57  FR  54032)  announcing  receipt  of  the 
proposed  amendment  and  inviting 
public  comment  on  its  adequacy 
(administrative  record  No.  UT-800). 
The  public  comment  period  closed  on 
December  16, 1992. 

During  its  review  of  the  proposed 
amendment,  OSM  identified  concerns 
regarding  the  definitions  of  "affected 
area,"  "road,"  and  "public  road"  at 
Utah  Admin.  R.  R645-100-200.  OSM 
notified  Utah  of  the  concerns  by  letter 
dated  January  21. 1993  (administrative 
record  No.  UT-817). 

By  letter  dated  February  16. 1993, 
Utah  submitted  to  OSM  additional 
material,  including  a  revision  to  the 
proposed  amendment  (administrative 
record  No.  UT-824).  However,  OSM 
identified  certain  concerns  with  this 
revisi<»  and  notified  Utah  of  these 


concerns  by  telephone  on  March  4, 1993 
(administrative  record  No.  UT-825). 

Utah  responded  in  a  letter  dated 
March  24, 1993,  by  submitting 
additional  explanatory  information  and 
revisions  to  the  proposed  amendment 
(administrative  record  No.  UT-827). 

OSM  published  a  notice  in  the  April 
8, 1993,  Federal  Register  (58  FR  18187) 
announcing  receipt  of  the  additional 
explanatory  information  and  revisions 
to  the  proposed  amendment  and 
reopened  and  extended  the  public 
comment  on  its  adequacy 
(administrative  record  No.  UT-830). 
The  extended  public  comment  period 
closed  on  April  23, 1993. 

By  letter  to  Utah  dated  May  19, 1993 
(administrative  record  No.  UT-842), 
OSM  found  that  provision  n.l  of  the 
September  4. 1992.  agreement  was  not 
valid.  In  addition,  OSM  qualified  the 
applicability  of  provision  II.2  of  the 
same  agreement. 

By  letter  dated  June  22, 1993 
(administrative  record  No.  UT-647), 
Utah  responded  to  OSM's  May  19, 1993. 
letter  and  stated  its  interpretations  of 
and  intentions  with  respect  to  the 
September  4. 1992,  agreement. 

By  letter  dated  July  1, 1993 
(administrative  record  No.  UT-845),  the 
Joint  National  Coal  Association/ 
American  Mining  Congress  Committee 
on  Surface  Mining  Regulations 
requested  that  OSM  reopen  the 
comment  period  for  Utah's  proposed 
amendment  to  allow  additional  public 
comment  on  the  effect  of  OSM's  May  19. 
1993.  letter  on  the  September  4. 1992. 
agreement  and  the  proposed 
amendment. 

III.  Discussion  of  Request  for  Reopening 
and  Extension  of  Comment  Period  for 
Proposed  Amendment 

A.  The  September  4, 1992,  Agreement 
Between  OSM  and  Utah 

On  September  4, 1992,  OSM  and  Utah 
entered  into  the  following  agreement: 

The  State  of  Utah,  Division  of  Oil,  Gas  and 
Mining  (Division)  and  the  United  States 
Department  of  the  Interior,  Office  of  Surface 
Mining  Reclamation  and  Enforcement  (OSM), 
in  consideration  of  the  mutual  promises 
contained  herein,  agree  as  follows — 

I.  The  Division  agrees  to: 

1.  File  a  motion  to  dismiss,  with  prejudice, 
the  Federal  District  Court  case  of  State  of 
Utah  V.  Lujan,  No.  92-C-063-G  (D.  Utah, 
filed  lanuary  17, 1992);  and 

2.  In  recognition  of  the  direction  of  the 
Director  of  OSM  as  set  forth  in  OSM's  Hnal 
rule  published  on  November  22, 1991, 56  FR 
58846  (the  final  rule): 

a.  Confirm  the  withdrawal,  effective 
December  5, 1991,  of  the  Policy  Statement 
entitled  "Division  of  Oil,  Gas  and  Mining 
Policy  for  the  implementation  of  Site  Specific 


Determinations  of  the  Public  Status  of  Roads 
under  R614-10O-200": 

b.  Submit  a  program  amendment  of  the 
Division's  definition  of  the  term  "Road"  to 
read  the  same  as  the  corresponding  federal 
de&nition  at  30  CFR  701.5; 

c.  Submit  a  program  amendment  of  the 
Division's  definition  of  the  term  "Public 
Road",  to  read  the  same  as  the  corresponding 
federal  definition  at  30  CFR  761.5  and,  in 
addition,  provide  that  the  definition  applies 
only  in  the  context  of  Utah  Admin.  R64S- 
103-100,  et  seq..  Areas  unsuitable  for  coal 
Mining  and  Reclamation  Operations;  and 

d.  Submit  a  program  amendment  of  the 
Division's  definition  of  "Affected  Area"  to 
read  the  same  as  the  federal  definition  at  30 
CFR  701.5. 

n.  OSM  and  the  Division  agree  that: 

1.  If  a  road  in  Utah  has  not  previously  been 
determined  to  be  part  of  an  existing  surface 
coal  mining  operation,  the  road  will  not  be 
required  to  be  included  within  a  permit, 
based  on  current  federal  statute  and 
regulations  and  the  current  Utah  statute  and 
rules;  and 

2.  With  respect  to  any  application  for  a 
permit  to  conduct  surface  coal  mining  and 
reclamation  operations  under  the  Utah  Coal 
Regulatory  Program,  including  any 
application  pending  at  the  time  of  this 
agreement,  the  state  will  apply  the  Utah 
statute  and  rules  existing  on  the  date  of 
permit  approval. 

B.  The  May  19.  1993.  Letter  From  OSM 
to  Utah  on  the  September  4, 1992, 
Agreement 

On  May  19, 1993,  the  Acting  Director 
of  OSM  sent  a  letter  to  Utah  invalidating 
provision  n.l  of  the  September  4, 1992. 
agreement  and  qualifying  the 
applicability  of  provision  II.2  of  the 
same  agreement.  The  entire  text  of  the 
May  19, 1993,  letter  follows. 

On  September  4, 1992,  the  previous 
Directors  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  and  the 
Utah  Division  of  Oil,  Gas  and  Mining 
(DOGM)  entered  into  an  agreement 
concerning  the  regulation  of  coal  mine  access 
and  haul  roads  in  the  State  of  Utah.  Because 
this  agreement  continued  to  be  a  source  of 
controversy  for  OSM,  I  instructed  OSM  and 
the  Office  of  the  Solicitor  to  review  the 
validity  of  the  agreement. 

For  the  reasons  discussed  in  the  enclosure, 
I  find  that  provision  II.l  of  the  agreement,  the 
intent  of  which  was  to  exempt  certain  mine 
roads  existing  on  September  4, 1992,  from 
regulation  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA)  and 
the  approved  Utah  State  regulatory  program, 
is  contrary  to  law  and  thus  is  not  binding  on 
OSM  or  DOGM.  For  this  reason,  this  term  of 
the  agreement  must  not  be  applied  by  OSM 
or  DOGM  to  any  permitting  or  enforcement 
decisions  in  the  State. 

With  resp)ect  to  provision  fl.2  of  the 
agreement,  which  states  that  DOGM  "will 
apply  the  Utah  statute  and  rules  existing  on 
the  date  of  permit  approval"  to  any  permit 
applications  pending  on  September  4, 1992, 
and  to  any  future  permit  applications,  I  find 
that  it  is  valid  as  long  as: 
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•  Tht  phnM  "Utah  ftatuln  ud  iuJm"  is 
iDtsrpretad  to  rnaan  Um  ■ppio»wl  State 
program. 

•  AayappUcatioaaftlieUtali  ftatatBuid 
niles  to  ■  pannitting  dsdsion  is  oonsiftsnt 
with  the  Dspartment  of  the  Intarior't  actkKU 
in  approving  or  not  approving  tu^  ftatutm 
and  rulaa  (aae  e.g..  56  FR  58046,  November 
22. 1991),  and 

•  The  provision  is  not  interpreted  to 
prevent  DOGM  or  OSM  from  taking  action 
subsequent  to  permit  approval,  where 
appropriate  under  the  approved  program 
(e.g.,  requiring  a  permit  revision  to  reflect 
changes  in  applicable  law). 

In  response  to  provisions  I.2.b  through  d  of 
the  agreement,  DOGM  submitted  a  proposed 
amendment  to  OSM  on  September  17. 1902. 
tor  the  definitions  of  "road."  "puUic  road." 
and  "affected  area"  (State  Program 
Amendment  Tracking  System  No.  UT-017- 
FOR).  The  standards  fior  review  of  these 
definitions  remain  the  Federal  statutory  and 
regulatory  provisions  including  the 
definitions  of  "surface  coal  mining 
operations"  at  section  701(28]  of  SMCRA  and 
30  CFR  70a5;  the  definitions  of  "road"  and 
"affected  area"  at  30  CFR  701.5:  and  the 
definition  of  "public  road"  at  30  CFR  7613. 
OSM's  dedtion  on  dteae  propond 
definitions  will  be  iofthcoming  sfaonly. 

The  entira  text  of  the  enclosure  to  the  letter 
follows. 

Analysis  of  the  September  4, 1992,  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  and  the  Division  of  Oil,  Gas  and 
Mining  Settlement  Agreement  Concerning 
the  Regulation  of  Roads 

Background 

In  a  final  rule  published  on  November  22, 
1991,  the  Office  of  Surface  Mining 
Reclamation  and  EnJbrcament  (OSM) 
disapproved  in  part  a  Utah  State  program 
amendment  concerning  the  regulation  of 
mine  roads  (56  FR  58846).  OSM  disapproved 
the  proposed  amendment  to  the  extent  it 
would  have  exempted  fram  regulation  public 
roads  used  as  mine  roads,  regardless  of  their 
mining-related  use.- 

In  January  1992.  the  Division  of  Oil.  Gas 
and  Mining  (DOGM)  brought  an  action  in  the 
U.S.  District  Court  far  the  District  of  Utah, 
pursuant  to  section  526  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMOIA).  for 
judicial  review  of  the  final  rule  [Utah  v. 
iMjan.  No.  92-G-063-G  (D.  Utah)).  On 
September  4, 1992,  DOGM  and  OSM  resolved 
Utah  V.  Lufan  by  entering  mto  the  agreement 
in  question.  Under  the  agreement,  DOGM 
withdrew  Utah  v.  Lufon  in  return  for  OSM's 
agreeing  to  a  blanket  exemption  of  certain 
Utah  mine  roads  from  regulation  under 
SMCRA  and  the  approved  Utah  State 
program. 

Pursuant  to  the  agreement,  DCGM  filed  a 
motion  to  dismiss  Utah  v.  Uijan.  DOGM  did 
not,  however,  submit  the  agreement  itself  to 
the  district  court  for  review.  On  September 
24, 1992,  tha  court  granted  DOCM's  motion 
and  dismissed  the  case  with  prejudice.  The 
cn\irt  order  dismissing  the  case  was  silent 
with  respect  to  tha  agreement  and  did  not  in 
any  way  approve  or  adopt  its  tenos. 


Discussion 

Since  the  agreement  was  not  reviewed, 
approved,  or  adopted  by  the  court  in  Utah  v. 
Lujan,  it  is  nothing  more  than  a  contract 
between  OSM  and  DOGM  Thus,  contract  law 
governs  the  validity  of  the  agreement. 

A  Federal  agency  cannot  contract  with  a 
body  that  it  regulates  in  a  manner  contrary 
to  its  statutory  authority  or  in  a  manner 
which  does  not  give  full  effect  to  the  intent 
of  the  Congress  (Board  of  Directon  and 
Officen.  Forbes  Federal  Credit  Union  versus 
National  Credit  Union  Admin..  477  F.2d  777. 
784  (10th  Cir.  1973),  cert  denied  414  U.S. 
924  (1973)).  Contracts  entered  in  violation  of 
statutory  or  regulatory  law  are  unenforceable 
if  enforcement  of  the  contract  would  "offend 
the  essential  purpose  of  the  enactment" 
[United  States  versus  Mississippi  Valley  Co.. 
364  U.S.  520,  563  (1961).  See  also  Quinn 
versus  Gulf&  Western  Corp..  644  F.2d  89, 
93-94  (2d  Cir.  1981):  D.M  Yates.  74  IBLA 
159, 161  (1983).  See  generally  E.  Famsworth. 
Contracts  SS  5.5-5.6  (2d  ed.  1982);  15  S. 
Williston.  Contracts  §1763  (3d  ed.  1972)). 

in  other  words,  OSM  cannot  modify  its 
statutory  responsibilities  simply  by  entering 
into  a  contract.  Thus,  if  any  provisions  of  the 
September  4, 1992,  agreement  are  contrary  to 
law,  such  that  its  enforcement  would  offend 
an  essential  purpose  of  SMCRA,  that 
provision  is  unenforceable.  Paragraph  U.l  is 
such  a  provision.  It  reads  as  follows: 

If  a  road  in  Utah  has  not  previously  been 
determined  to  be  part  of  an  existing  surface 
coal  mining  operation,  the  road  will  not  be 
required  to  be  included  within  a  permit, 
besed  on  current  federal  statute  and 
regulations  and  the  current  Utah  statute  and 
rules. 

Under  this  provision.  DOGM  and  OSM 
agreed  to  a  blanket  exemption  from 
regulation  under  SMCRA  and  the  approved 
Utah  State  program  of  all  unpermitted  mine 
roads  existing  on  September  4, 1992. 

SMCRA  jurisdiction  over  mine  roads 
derives  from  the  statutory  definition  of  the 
term  "surface  coal  mining  operations"  at 
section  701(28).  SMCRA  defines  this  term,  in 
pertinent  part,  to  mean: 

(A)  Activities  conducted  on  the  surface  of 
lands  in  connection  with  a  surface  coal  mine 

*  •  •;and 

(B)  The  areas  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  Such  areas  shall  also 
include  *  *  *  all  lands  affected  by  the 
construction  of  new  roads  to  gain  access  to 

the  site  of  those  activities  and  for  haulage 

•  •  ■ 

(emphasis  added).  The  Federal  regulatory 
definition  of  "surface  coal  mining 
operations"  at  30  CFR  700  5  and  the 
approved  Utah  State  program  definition  of 
that  term  at  U.C.A.  40-10-1(18)  are  virtually 
identical  to  the  SMCRA  definition.  (Any 
difference  between  these  definitions  has  no 
effect  on  the  issues  discussed  in  this 
analysis). 

Under  these  definitions.  OSM  and  DOGM 
are  required  to  regulate  certain  mine  roads 
based,  in  part,  on  the  extent  and  effect  of 
mining-related  use  of  the  road  (See  56  FR  at 
58847-49  (1991);  55  FR  13773, 13775  (1990); 
S3  FR  S4190,  54192  (1988)).  Nothing  in 


SMCRA  or  the  approved  Utah  State  program 
provides  for  a  blanket  exemption  of  mine 
roads  from  regulation;  on  the  contrary,  case- 
by^case  determinations  of  regulatory 
jurisdiction  must  be  made. 

By  granting  a  blanket  exemption  to 
existing,  unpermitted  mine  roads  without 
any  consideration  given  to  the  amount  of 
their  mining-related  use,  paragraph  11. 1 
exempts  roads  which,  under  SMCRA  and  the 
approved  Utah  State  program,  OSM  and 
IXDGM  are  required  to  regulate.  Thus, 
paragraph  II.  1  is  contrary  to  SMCRA  and  the 
approved  Utah  State  program. 

Moiieover,  the  enforcement  of  paragraph 
U.l  offends  an  essential  purpose  of  these 
laws  (See  Mississippi  Valley,  364  U.S.  at 
563).  One  of  SMCRA's  essential  purposes  is 
"to  protect  the  environment  and  ensure  the 
reclamation  of  mined  areas"  [Daniel  Brothers 
Coal  Co..  2  IBSMA  45, 49  (1980);  see  also 
section  102(a)  of  SMCRA).  Also,  as  U.C.A. 
40-10-2(3)  indicates,  one  of  the  purposes  of 
the  approved  Utah  State  program  is  to 
"[ajssure  that  surface  coal  mining  operations 
are  conducted  so  as  to  protect  the 
environment."  Given  the  significant 
environmental  harm  that  can  result  from 
unregulated  mine  access  and  haul  roads, 
these  statutory  purposes  cannot  be  fully  met 
by  the  agreement  to  grant  an  unauthorized 
regulatory  exemption. 

Conclusion 

For  the  reasons  given  above,  paragraph  II.1 
of  the  September  4. 1992,  agreement  is 
contrary  to  SMCRA  and  the  approved  Utah 
State  program,  and  because  its  enforcement 
would  ofiend  an  essential  purpose  of  these 
laws,  is  legally  unenforceable. 

rv.  Public  Comment  Procedures 

OSM  is  reopening  the  public 
comment  period  to  allow  the  public  the 
opportunity  to  comment  on  the  effect  of 
the  invalid  part  of  the  September  4, 
1992,  agreement  on  Utah's  proposed 
amendment.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  Utah's 
proposed  amendment,  as  affected  by  the 
invalidated  part  of  the  agreement,    • 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
bficome  part  of  the  Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  effect  of  the  invalid 
part  of  the  September  4, 1992, 
agreement  on  Utah's  proposed 
amendment,  and  include  explanations 
in  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Albuquerque  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  Included  in  the 
administrative  record. 


UMI 
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V.  Procedural  Determinations 

1.  Executive  Order  12291 

On  July  12.  1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4, 
7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  speciflc  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 


which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjecte  in  30  CFR  Pari  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  ]uly  19, 1993. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center 
|FR  Doc.  93-17B43  Filed  7-2S-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  552 

Prohibited  Personnel  Practices  on  the 
Installation  of  Fort  Jackson,  South 
Carolina 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  establishes  32 
CFR  part  552,  subpart  L,  Personnel — 
Prohibited  Practices  and  authenticates 
Fort  Jackson  Regulation  600-3.  This 
subpart  establishes  prohibited  practices 
on  the  installation  of  Fort  Jackson, 
South  Carolina.  These  prohibited 
practices  apply  to  all  persons  assigned 
to,  attached  to,  or  present  on  the 
installation  of  Fort  Jackson,  South 
Carolina.  Prohibited  practices  listed  in 
this  part  are  not  all  inclusive. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  27, 1993. 
ADDRESSES:  Commander,  U.S.  Army 
Training  Center  and  Fort  Jackson,  Office 
of  the  Staff  Judge  Advocate,  Fort 
Jackson.  SC  29207-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
CPT  Thomas  M.  Gagne,  Trial  Counsel, 
telephone:  (803)  751-6848. 
SUPPLEMENTARY  INFORMATION:  This  part 
does  not  list  all  activities  or  practices 
prohibited  on  the  installation  of  Fort 
Jackson,  South  Carolina.  Various  other 
Army  and  Fort  Jackson  regulations 
specihcally  prohibit  other  activities  or 
practices.  See  Appendix  A  to  this  part. 


Executive  Order  12291 

This  proposed  rule  is  not  affected  by 
Executive  Order  1 2291 . 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  proposed  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  ofSubjecto  in  32  CFR  Part  552 
Subpart  L 

Military  personnel.  Government 
employees. 

Accordingly,  it  is  proposed  to  add 
subpart  L  to  32  CFR  part  552,  to  read  as 
follows: 

Subpart  L — Prohibited  Paraonnal  Practicaa 
on  the  InsUilation  of  Fort  Jaekaon,  South 
Carolina 

552.139  Purpose. 

552.140  Scope. 

552.141  Prohibited  practices. 

552.142  Dissemination. 

Appendix  A  to  Subpart  L — Partial  Lial  of 
Otlier  Publications  Applicable  on  Fort 
JacksfHi  Which  List  Prohibited  PradicM 

Authority:  10  U.S.C.  Ch.  47,  21  U  S  C  801. 

et  seq. 

Subpart  L — Prohibited  Personnel 
Practices  on  the  Installation  of  Fort 
Jackson,  South  Carolina 

1552.139    Purpoaa. 

This  part  is  punitive  in  nature  and 
applies  to  all  persons  assigned  to. 
attached  to,  or  present  on  the 
installation  of  Fort  Jackson,  South 
Carolina.  A  violation  of,  attempted 
violation  of.  or  solicitation  or 
conspiracy  to  violate  any  provision  of 
this  part  provides  the  basis  for  criminal 
prosecution  under  the  Uniform  Code  of 
Military  Justice,  applicable  Federal  l.aw. 
other  regulations,  and/or  adverse 
administrative  action.  Civilian  visiiors 
may  be  barred  from  the  installation  of 
Fort  Jackson  and  prosecuted  under 
appropriate  Federal  laws.  The 
enumeration  of  prohibited  activititts  in 
this  part  is  not  intended  to  preclude 
prosecution  under  other  provisions  of 
law  or  regulation. 

S  552.140    Scope. 

This  part  does  not  list  all  activities  or 
practices  prohibited  on  the  installation 
of  Fort  Jackson.  South  Carolina.  Various 
other  Army  and  Fort  Jackson 
publications  specifically  prohibit  other 
activities  or  practices.  See  Appendix  A 
to  this  subpart. 
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1552.141    Prohibited  I 

The  following  activities  ax* 
prohibited: 

(a)  The  possession,  delivery,  sale, 
transfer,  or  introduction  into  the 
installation  of  Fort  Jackson  of  any 
device,  instrument  or  paraphernalia 
designed  or  reasonably  intended  for  use 
in  introducing  into  the  human  body  a 
controlled  substance,  as  defined  in  the 
Controlled  Substances  Act,  21  U.S.C. 
801.  et  seq.,  is  prohibited. 

(b)  Unless  an  exception  is  approved 
by  the  Chief  of  Suff  or  a  Major 
Subordinate  Commander  for  a  special 
occasion,  consumption  of  alcoholic 
beverages,  or  the  possession  of  an  open 
container  thereof,  is  prohibited  under 
the  circumstances  listed  in  this  section. 
For  tiie  purpose  of  this  part,  an 
"alcoholic  beverage"  is  any  liquid 
beverage  containing  any  amount  of  ethyl 
alcohol,  including  wines,  malt 
beverages  and  distilled  spirits. 

(1)  By  military  personnel  in  uniform 
during  duty  hours  (0730-1630). 

(2)  By  military  personnel  during  their 
assigned  duty  hours  when  different  than 
those  in  paragraph  (b)(l]  of  this  section. 

(3)  By  civilian  employees  during  their 
assigned  duty  hours.  Lunch  time  is  not 
considered  duty  time  for  civilian 
employees. 

(4)  By  civilian  or  military  personnel 
in  places  of  duty. 

15)  By  any  person  in  a  public  place, 
except:  in  the  Twin  Lakes  and  Weston 
Lake  Recreational  Areas,  in  the 
immediate  vicinity  of  Oyster  Point 
(Officers'  Club),  at  installation  club 
facilities  governed  by  Section  II  of  AR 
215-2,  and  at  Army/ Air  Force  Exchange 
Service  (AAFES)  eating  establishments 
which  serve  alcoholic  beverages  for  on- 
premises  consumption. 

(ti)  By  any  person  in  any  Fort  Jackson 
parking  lot  or  parking  area,  to  include 
(h«*  Burger  King  parking  lot  and  all 
parking  lots  of  AAFES  Cacilities  and 
installation  club  facilities. 

(r)  The  presence  of  any  person  in  a 
training  area  or  of  any  permanent  party 
soldier  or  civilian  employee  in  a 
traiiiee/recaptee  billeting  area  while 
impiiired  by  alcoholic  beverages  or 
tll»^{il  drugs  is  prohibited.  For  the 
purpose  of  this  part,  "Impaired  by 
alcoholic  beverages"  for  military 
(^lersnnnel  is  defined  as  haviag  a  blood 
al(  ohol  level  of  .05  percent  (.05  is 
tiquivalent  to  55  milligrams  of  alcohol 
pnr  100  milliliters  of  blood)  or  more. 

(d)  Privately  Owned  Firearms  and 
Ammunition.  For  the  purpose  of  this 
pan.  a  "firearm"  means  any  device 
which  is  designed  to  or  readily  may  be 
converted  to  expel  a  projectile  by  the 
action  of  an  explosive.  Air/pellet  guns, 
BB  guns  and  bows  are  subject  to  all  of 


the  provisions  of  this  fuiragraph  except 
paragraph  (d)(1)  of  this  section. 

(1)  It  IS  prohibited  for  p>ersons 
residing  on  the  installation  to  foil  to 
register  privately  owned  firearms:  with 
their  unit  commander. 

(2)  Storage  of  privately  owned 
firearms  in  the  barracks  is  prohibited. 
For  the  purposes  of  this  part,  "barracks" 
does  not  include  BOQs  or  SBEQs. 

(3)  It  is  prohibited  to  store  privately 
owned  firearms  in  BOQs,  SBEQs.  or 
family  quarters  unless  the  firearm  is 
unloaded,  ammunition  is  stored 
separately  from  the  firearm  in  a  locked 
container,  and  one  of  the  following 
methods  for  firearms  storage  is 
empluyfid:  by  using  a  trigger  locking 
device,  by  storing  the  firearm  in  a 
locked  container,  by  removing  the  firing 
pin  fitim  the  firearm  and  storing  the 
firing  pin  in  a  locked  container,  or  by 
disassembling  the  firearm  and  storing 
the  disassembled  parts  in  .separate 
places.  For  the  purposes  of  this  part  a 
"locked  container"  and  a  "locking 
device"  mean  locked  containers  and 
locking  devices  the  keys  to  which  are 
stored  in  a  place  not  accessible  to 
persons  under  18  years  of  age. 

(4)  It  is  prohibited  to  carry  on  one's 
person  any  privately  owned  firearm  in 

a  public  place  on  the  installation  of  Fort 
Jackson  unless  participating  in  an 
authorized  spurting  activity  or  hunting 
in  accordance  with  applicable 
regulations. 

(5)  In  addition  to  the  requirements  of 
paragraph  (d)(4)  of  this  section,  a  person 
under  18  years  of  age  is  prohibited  from 
carrying  on  his  or  her  person  a  firearm 
outside  the  presence  of  a  responsible 
adult. 

(6)  Carrying  a  concealed  firearm  on 
one's  person,  except  by  military,  state 
and  Federal  law  enforcement  authorities 
in  the  performance  of  their  duties,  is 
prohibited. 

(7)  It  is  prohibited  to  transport  in  a 
vehicle  any  privately  owned  firearm 
except  in  a  manner  prescribed  by  the 
laws  of  South  Carolina. 

(8)  It  is  prohibited  to  carry  on  one's 
person  or  transport  in  a  vehicle  any 
privately  owned  firearm  within  the 
Weston  Lakes  and  Twin  Lakes 
Recreation  areas. 

(e)  Weapons  Other  Than  Privately 
Owned  Firearms.  The  possession  of  the 
following  privately  owned  weapons  or 
devices  is  prohibited: 

(1)  Any  Knife  having  a  switchblade  or 
automatic  blade. 

(2)  Brass  knuckles  or  similar  devices. 

(3)  Blackjacks,  saps,  nunchaku  and 
similar  devices.  As  exceptions, 
nunchukes  may  be  pos.sessed  for  bono 
fide  educational  instruction  or 
competition  in  a  recognized  martial  arts 


program  and  may  be  carried  and 
transported  dirertly  to  and  from 
educational  and  competitive  martial  arts 
events. 

(4)  When  carried  on  one's  person  in 
an  unconcealed  manner,  knives  with 
blades  in  excess  of  three  inches  in 
length  except  while  engaged  in 
authorized  hunting,  fishing,  camping  or 
other  outdoor  recreational  activities,  or 
when  required  by  duty  purposes. 

(5)  When  carried  on  one's  person  in 

a  concealed  manner,  knives  with  blades 
in  excess  of  three  inches,  razors  and  ice 
picks. 

(f)  The  charging  of  a  usurious  intHre.st 
rate,  defined  as  a  rate  exceeding  thirty- 
six  (36)  percent  per  annum  or  three  (3) 
percent  per  month,  for  the  loan  of 
money  or  for  the  extension  of  credit,  is 
prohibited. 

(g)  Sexual  intercourse  or  any 
indecent,  lewd  or  lascivious  act  in  any 
office,  barracks,  training  area,  duty 
location,  parking  lot,  public  recreation 
area  or  public  place  is  prohibited. 

(h)  Relationships  between  service 
members  of  different  rank  or  sex  which 
involve  or  reasonably  give  the 
appearance  of  partiality,  preferential 
treatment,  the  improper  use  of  rank  or 
position  for  any  personal  gain,  or  which 
can  otherwise  be  reasonably  expected  to 
undermine  discipline,  authority  or 
morale,  are  prohibited. 

(i)  Being  present  In  any  "off-limits"  or 
"limited  access"  areas,  except  as 
authorized  in  Fort  Jackson  Regulation 
190-3,  is  prohibited. 

(j)  Use  of  a  metal  detector  for  other 
than  official  purposes  is  prohibited. 

(k)  When  directed  to  do  so  by  the 
Military  Police,  failure  to  relinquish 
possession  or  control  to  the  Military 
Police  of  abandoned  property  found  on 
the  installation  is  prohibited. 

(1)  Scavenging  in  or  removal  of  waste 
items  or  recyclable  materials  from 
dumpsters,  garbage  cans,  outdoor  trash 
receptacles,  recycling  collection  points, 
or  landfill  areas  is  prohibited,  except  for 
official  purposes.  This  part  does  not 
prohibit  persons  from  collecting  and 
disposing  of  scattered  litter,  including 
aluminum  cans,  from  roadsides,  parking 
lots  and  recreation  areas. 

(m)  It  is  prohibited  for  military 
personnel  to  eng.ige  in  outside 
employment  of  any  nature,  including 
ownership  or  operation  of  a  private 
business,  without  the  prior  written 
approval  of  their  commander.  Soldiers 
reassigned  or  reattached  from  one  Fort 
Jackson  unit  to  another  Fort  Jackson 
unit  must  obtain  approval  for  continued 
emplo)'ment  from  the  gaining 
commander  within  30  days  of 
reassignment. 
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(n)  Except  as  authorized  by  the 
Installation  Commander,  Chief  of  Staff 
or  a  Major  Subordinate  Commander,  the 
use  of  radios,  stereos,  tape  players. 
compact  disk  players  or  any  other 
similar  electronic  sound  generating  or 
amplification  source,  including 
equipment  installed  or  located  in  motor 
vehicles,  in  a  manner  that  sound  can  be 
heard  more  than  125  feet  from  the 
source,  is  prohibited.  This  paragraph 
does  not  apply  to  law  enforcement  or 
emergency  vehicles,  or  safety  warning 
device*. 

(o)  Loitering  in  any  public  place  on 
Fort  Jackson,  to  include  all  parking  lots, 
is  prohibited.  Loitering  is  defined  as 
remaining  idle  in  essentially  one 
location,  spending  time  idly,  loafing,  or 
walking  around  without  a  purpose  in  a 
public  place  in  such  •  manner  as  to 
create  a  disturbance  or  annoyance  to  the 
comfort  of  any  person,  create  a  danger 
of  a  breach  of  the  peace,  obstruct  or 
interfere  with  any  person  lawfully  in 
any  public  place,  or  obstruct  or  hinder 
the  free  passage  of  vehicles  or 
pedestrians.  Any  person  loitering  as 
defined  above  in  any  public  place  may 
be  ordered  by  a  law  enforcement  officer 
to  leave  that  place  or  the  Fort  Jackson 
military  reservation. 

fS52.142    Disseinlnation. 

(a)  Unit  commanders  and  supervisors 
shall  ensure  that  newly  assigned  or 
attached  military  and  civilian  personnel 
are  informed  of  the  prohibitions 
contained  in  this  regulation.  Soldiers-in- 
training  will  be  informed  of  the 
provisions  of  this  regulation  at  the 
beginning  of  each  training  cycle. 

(b)  All  permanent  party  personnel  and 
civilian  employees  will  be  reminded 
annually  of  their  duty  to  comply  with 
this  part. 

Appendix  A  to  Subpart  L— Partial  List 
of  Other  Publications  Applicable  on 
Fort  Jackson  Which  List  Prohibited 
Practices 

1.  Distribution  of  Written  Materials  on  the 
Installation — Fort  lackson  Supplement  1  to 
AR  210-10. 

2.  Demonftrationi,  Pickets,  Sit-ins.  etc — 
Fort  Jackson  Supplement  1  to  AR  210-10. 

3.  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  5  Code 
of  Federal  Regulations,  Part  2635. 

4.  Improper  Associations — Port  lackson 
Regulation  600-5. 

5.  Mistreatment  of  Soidiers-in-Training — 
Fort  Jackson  Regulation  350-1. 

6.  Participation  in  Military  Labor  Unions — 
Army  Regulation  600-20. 

7.  Traffic  Violations — Fort  Jackson 
Regulation  190-5. 


Tbaae  publications  are  svailatila  for 
inspection  at  the  Office  of  the  Staff  Judge 
Advocate,  Fort  Jwduon,  SC  29207-5000. 


iL-DnHaa. 

Army  Federal  Begister  Liaison  Officer. 

(FR  Doc  93-17391  Piled  7-28-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  OoMmic  and  AtmosptwHc 
Administration 

50  CFR  Part  642 

Podtal  No.  9307f1-31»1:  La  0706a3A] 

Coastal  Migratory  Palagic  Raaouroaa 
of  tha  Gulf  of  Maxioo  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Proposed  rule. 


NMFS  issues  a  preliminary 
nodce  of  changes  in  the  management 
regime  for  the  Atlantic  migratory  group 
of  Spanish  mackerel,  in  accordance  with 
the  framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP). 
Specifically,  this  rule  proposes  for 
Atlantic  group  Spanish  mackerel 
increases  in  the  total  allowable  catch 
(TAC)  and  allocaticms  and  a  reduction 
in  the  percentage  of  catch  that  triggers 
reduced  commercial  trip  limits  in  the 
southern  zone.  The  intended  effect  of 
this  rule  is  to  protect  Spanish  mackerel 
ftom  overfishing  and  continue  stock 
rebuilding  programs  while  still  allowing 
catches  by  important  recreational  and 
commercial  fisheries  dependent  on 
Spanish  mackerel. 

DATES:  Written  comments  must  be 
received  on  or  befcMre  August  13, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Mark  F.  Godcharles,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702. 

Requests  for  copies  of  the  draft 
regulatory  impact  review/initial 
regulatory  flexibility  analysis/ 
environmental  assessment  supporting 
this  action  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  W.  Kennedy  Boulevard,  suite  331. 
Tampa,  FL  33609-2486. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-«93-3161. 

SUPPLEMENTARY  INFORMATION:  The 
mackerel  fisheries  are  regulated  under 
the  FMP,  which  was  prepared  jointly  by 


the  Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Coundls 
(Councils),  and  its  implementing 

Tlations  at  50  CFR  part  642. 
accordance  with  namewoik 
procedure  of  the  FMP,  the  Councils 
appointed  a  stock  assessment  panel 
(panel)  to  assess  on  an  annual  basis  the 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils. 
Based  on  the  panel's  1993  rep<»t  and 
recommendations,  advice  from  the 
Mackerel  Advisory  Panels  and  the 
Scientific  and  Statistical  Committees, 
and  public  input,  the  Councils 
recommended  to  the  Director.  SoutheesI 
Region.  NKffS  (Regional  Director), 
changes  to  the  TAC  and  allocations  for 
the  Atlantic  migratory  group  of  Spanish 
mackerel,  a  change  in  the  commercial 
trip  limits  for  Atlantic  group  Spanish 
mackerel  in  the  southern  zone,  and  a 
restatement  of  the  current  beg  and 
possession  limits  for  Atlantic  group 
SjMnish  mackerel.  The  recommenoed 
changes  are  within  the  scope  of  the 
management  measures  that  may  be 
adjusted,  as  specified  at  50  CFR  642.29. 
For  the  1993/94  fishing  year,  the 
Councils  recommended  no  dianges  for 
the  other  mackerel  groups  or  for  cobia. 

S|)ecifically.  the  Councils 
recommended  that,  effective  with  the 
fishing  year  that  began  April  1. 1993. 
the  annual  TAC  for  the  Atlantic 
migratory  group  of  Spanish  mackerel  be 
increased  from  7.00  to  9.00  million 

Eounds  (m.  lbs.)  3.18  to  4.08  million 
ilograms  (m.  kg)).  This  recommended 
TAC  is  within  the  range  of  the 
acceptable  biological  catch  chosen  by 
the  Councils.  Under  the  provisions  of 
the  FMP.  the  recreational  and 
commercial  fisheries  are  allocated  a 
fixed  percentage  of  the  TAC  Under  the 
established  percentages,  the  proposed 
TAC  would  be  allocated  for  the  fishing 
year  that  commences  April  1. 1993,  as 
follows: 


Species 

M.  R)e. 

M.  kg 

Atlantic  Soanish  Mack- 
erel—TAC  

Recreational  alloca- 
tion (50%) 

9.00 

4.50 
4.50 

4.08 
2.04 

Commercial  allocation 
(50%) 

2.04 

The  commercial  sector  of  the  Atlantic 
group  Spanish  mackerel  fishery  is 
managed  under  trip  limits.  In  the 
southern  zone,  that  is,  south  of  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary,  the  specific 
trip  limits  vary  depending  on  the 
p>ercentage  of  catch  of  the  adjusted 
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allocation.  Tlie  adjusted  allocation  is  the 
commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amount  calculated  to 
allow  continued  harvests  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  pounds  (227  kg)  per  vessel  per  day 
for  the  remainder  of  the  Bsbing  year 
after  the  adjusted  allocation  is  reached. 
Concomitant  with  the  increased 
commercial  allocation,  the  Councils 
recommended  that  the  adjusted 
allocation  be  increased  from  3.25  to  4.25 
m.  lbs.  (1.47  to  1.93  m.  kg)  and  that  the 
initial  change  in  the  trip  limits  occur 
when  75  percent  of  the  adjusted 
allocation  is  taken  rather  than  when  80 
percent  is  taken,  as  is  currently  in  effect. 
The  trip  limits  would  be  expected  to  be 
compatible  with  similar  limits 
applicable  to  Florida's  waters  and 
would  allocate  fairly  the  available 
resource  among  users,  both  of  which 
were  significant  factors  in  the 
establi^ment  of  the  trip  limits. 

The  ciirront  Federal  bag  limit  for 
Atlantic  group  Spanish  mackerel  in  the 
northern  area,  that  is.  north  of  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary,  is  ten  per 
person.  The  current  Federal  bag  limit  in 
the  southern  area  is  as  prescribed  for 
Florida's  waters  in  Rule  46-23.005  of 
the  Florida  Administrative  Code,  or  as 
that  rule  is  subsequently  amended,  but 
not  to  exceed  ten  per  person.  Rule  46- 
23.005  currently  sets  the  bag  limit  at  ten 
per  person.  The  Councils  have 
concluded  that  the  provision  for  further 
revision  of  the  Federal  bag  limit  in  the 
southern  area  based  on  Rule  46-23.005 
of  the  Florida  Administrative  Code  is 
unnecessary  and  have  recommended 
that  the  provision  be  deleted.  The 
recommended  change  simplifies  and 
clarifies  the  regulations  by  establishing 
a  uniform  bag  Limit  often  per  person  in 
both  the  northern  and  southern  areas. 

The  Regional  Director  initially 
concurs  that  the  Councils' 
recommendations  are  necessary  to 
protect  the  Spanish  mackerel  stocks  and 
prevent  overfishing  and  that  they  are 
consistent  with  the  goals  and  objectives 
of  the  FMP.  Accordingly,  the  Councils' 
recommended  changes  are  published  for 
comment. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291  because  the  total 
impact  is  well  under  the  threshold  level 
of  $100  million  used  as  a  guideline  for 
a  "major  rule." 

The  Councils  prepared  a  regulatory 
impact  review  (RIR)  on  this  action,  the 


conclusions  of  which  are  summarized  as 
follows.  The  increased  allocations  of 
Atlantic  group  Spanish  mackerel  are 
expected  to  generate  additional  benefits 
in  ex-vessel  revenues  and  consumer 
surplus.  The  changes  to  the  comrr.ercial 
trip  limits  for  Spanish  mackerel  in  the 
southern  zone,  specifically,  increase  in 
the  adjusted  allocation  and  a  reduction 
in  the  percentage  of  catch  that  triggers 
reduced  commercial  trip  limits,  are 
expected  to  continue  the  trend,  initiated 
in  Amendment  6  to  the  FMP,  toward 
reallocating  catch  from  large  scale  to 
small  scale  vessels.  Data  are  not 
available  to  quantitatively  evaluate  the 
cost/benefit  tradeoffs  associated  with 
this  reallocation.  Qualitatively,  it  is 
likely  that  such  reallocation  reduces 
consumer  and  producer  benefits. 
However,  there  may  be  compensating 
social  benefits.  Copies  of  the  RIR  are 
available  (see  ADDRESSES). 

The  Councils  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA)  as 
part  of  the  RIR,  which  concludes  that 
this  proposed  rule,  if  adopted,  will  have 
significant  effects  on  small  entities.  The 
increase  in  the  commercial  allocation  is 
expected  to  substantially  increase  gross 
revenues  to  the  commercial  sector  of  the 
fishery  for  Atlantic  group  Spanish 
mackerel.  Copies  of  the  IRFA  are 
available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  )uly  23. 1993. 
Samuel  W.  McKeen, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  proposed 
to  be  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §642.24,  paragraph  (a)(l)(iv)  is 
revised  to  read  as  follows: 

1642.24    Bag  and  pcsaesslon  limlta. 

(a)  *  *  • 

(!)••• 

(iv)  Spanish  mackerel  Atlantic 
migratory  group — ten  per  person. 


1642.25    (Amended] 

3.  In  §  642.25,  in  paragraph  (b)(2),  the 
numbers  "3.50"  and  "1.59"  are  revised 
to  read  "4.50"  and  "2.04",  respectively. 

4.  In  §642.27,  paragraphs  (a)(2)(ii) 
introductory  text,  (a)(2)(iii). 


introductory  text,  (a)(2)(iii),  and  (b)  are 
revised  to  read  as  follows:  §  642.27 
Commercial  trip  limits  for  Atlantic 
group  Spanish  mackerel. 

(a)  *  •  • 
(2)  *  *  * 

(ii)  From  December  1  until  75  percent 
of  the  adjusted  allocation  is  taken,  in 
amounts  as  follows: 

•  •        •        •        • 

(iii)  After  75  percent  of  the  adjusted 
allocation  is  taken  until  100  percent  of 
the  adjusted  allocation  is  taken,  in 
amounts  not  exceeding  1 ,000  pounds 
(454  kg). 

(b)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  the  adjusted  allocation  of 
Atlantic  migratory  group  Spanish 
mackerel  4.25  million  pounds  (1.93 
million  kg).  The  adjusted  allocation  is 
the  commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amount  calculated  to 
allow  continued  harvests  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  pounds  (227  kg)  per  vessel  per  day 
for  the  remainder  of  tne  fishing  year 
after  the  adjusted  allocation  is  reached. 
The  Assistant  Administrator,  by  filing  a 
notice  with  the  Office  of  the  Federal 
Register,  will  announce  when  75 
percent  and  100  percent  of  the  adjusted 
allocation  is  reached  or  is  projected  to 
be  reached. 

•  •        •        •        • 

(PR  Doc.  93-18116  Filed  7-28-93;  8:45  am) 
MUINO  COOC  9B1»-»-H 


50  CFR  Part  659 

[Docket  No.  930792-3192;  ID  0706938] 

RIN  0648-AD86 

Shrimp  Fishery  Off  the  Southern 
Atlantic  States 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Southern  Atlantic  Region 
(FMP).  The  FMP  proposes  that,  when 
North  Carolina,  South  Carolina,  Georgia, 
or  Florida  closes  the  fishery  for  brown, 
pink,  and  white  shrimp  in  its  Atlantic 
coastal  waters  following  severe  cold 
weather  that  results  in  an  80-percent  or 
greater  reduction  in  the  population  of 
white  shrimp,  NMFS  may  concurrently 
close  the  fishery  for  brown,  pink,  and 
white  shrimp  in  the  exclusive  economic 
zone  (EEZ)  adjacent  to  the  closed  state 
waters.  The  intended  effect  of  the  FMP 
and  this  rule  is  to  protect  the  white 
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shrimp  resource  when  unusually  cold 
weather  conditions  are  likely  to  cause 
severe  depletion  of  spawning  stocks. 
DATES:  Written  comments  must  be 
received  on  or  before  September  9. 
1993. 

ADDRESSES:  Comments  on  the  prop>osed 
rule  should  be  sent  to  the  Southeast 
Regional  Office,  NMPS,  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702. 
Requests  for  copies  of  the  FMP  and 
supporting  documents  should  be  sent  to 
the  South  Atlantic  Fishery  Management 
Cknmcii,  Southpark  Building,  suite  306. 
1  Southpark  Circle.  Charluston,  SC 
29407-4699. 

FOR  FURTHER  INFORMATION  CONTACr. 
Peter  J.  Eldridge,  813-893-3161. 
SUPPI^MENTARY  INFORMATION:  The  FMP 

was  prepared  by  the  South  Atlantic 
Fishery  Management  Coimcil  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act). 

Background 

The  white  shrimp  fishery  is  the  most 
important  commercial  fishery  in  both 
Georgia  and  South  Carolina.  White 
shrimp  has  comprised  approximately  80 
percent  of  Georgia's  commercial  shrimp 
landings  since  1972  and  slightly  over  50 
percent  of  South  Carolina's  annual 
commercial  landings  since  1976.  The 
fishery  for  brown  shrimp  is  of  lesser 
importance,  while  pink  shrimp,  the 
least  important  of  the  three  species, 
comprises  less  than  5  percent  of  the 
total  shrimp  catch. 

Low  temperatures  have  decimated  the 
white  shrimp  resource  in  8  of  the  past 
29  winters.  The  reduced  production  in 
the  following  fall  fisheries  resulted  in 
reduced  employment  and  revenues.  In  5 
of  those  8  years,  white  shrimp  landings 
in  the  fall  fishery  off  South  Carolina 
were  substantially  less  than  1.5  million 
pounds  (0.68  million  kg).  Landings 
genbrally  range  from  2  to  5  million 
pounds  (0.91  to  2.27  million  kg).  White 
shrinip  landings  in  Georgia,  generally 
ranging  from  5  to  7  million  pounds  (2.27 
to  3.18  milUon  kg),  were  less  \haa  4 
million  pounds  (1.81  million  kg)  for 
those  same  years.  These  landings  data 
directly  reflect  the  impacts  of  winter 
kills. 

Extremely  cold  weather  in  December 
1989  in  Georgia  and  South  Carolina 
resulted  in  high  mortalities  of  white 
shrimp.  In  February  1990,  the  Georgia 
Department  of  Natural  Resources  and 
the  South  Carolina  Wildlife  and  Marine 
Resources  Department  requested  a 
concurrent  closure  of  EEZ  waters 
adjacent  to  closed  State  waters.  NMFS 
implemented  an  emei:genc>'  rule  in 
April  1990  to  prohibit  the  harvest  of 


brown,  pink,  and  white  shrimp  from  the 
EEZ  off  South  Carolina  and  Georgia. 
White  shrimp  landings  in  1990  for  the 
combined  South  Atlantic  states  were 
almost  identical  to  the  average  of  annual 
landings  from  1957-1991,  thus 
supporting  the  use  of  concurrent 
closures  of  the  EEZ  during  the  spring 
spawning  season  following  freeze  years. 

Proposed  Actions 

Under  the  FMP,  when  a  state  finds 
that  severe  winter  cold  weather  results 
in  an  80-percent  or  greater  reduction  in 
the  population  of  white  shrimp  in  its 
waters,  based  on  standardized 
assessment  sampling,  and  closes  or 
expects  to  close  all  or  a  portion  of  its 
waters  to  the  harvest  of  brown  shrimp, 
pink  shrimp,  and  white  shrimp,  such 
state  may  request  that  the  Council 
recommend  to  the  Director.  Southeast 
Region,  NMFS  (Regional  Director), 
concurrent  closure  of  the  EEZ  adjacent 
to  the  closed  state  waters.  Upon 
receiving  such  a  request,  the  Council 
would  convene  a  review  panel  to 
evaluate  the  data  supporting  the  request. 
The  panel  would  be  composed  of  one 
person  from  the  staff  of  the  Council,  one 
scientist  frt>m  the  Southeast  Fisheries 
Science  Center,  NMFS,  one  member  of 
the  Council's  Scientific  and  Statistical 
Committee,  and  a  state  shrimp  biologist 
from  each  of  the  States  of  Florida, 
Georgia,  North  Carolina,  and  South 
Carolina.  The  panel  would  report  its 
findings  and  make  a  recommendation  to 
the  Council  for  its  approval  or 
disapproval.  The  panel's  review  and  the 
Council's  approval  or  disapproval 
would  be  based  on  the  accuracy  of,  and 
the  methodology  underlying,  the  state's 
conclusions  regarding  the  amount  of  the 
reduction  in  the  population  of 
overwintering  white  shrimp. 

If  the  Council  recommends  a  closure, 
the  Regional  Director  will  forward  the 
recommendation  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator).  Upon  a 
determination  that  the  recommended 
closure  conforms  to  the  FMP,  the 
Magnuson  Act,  and  other  applicable 
law,  the  Assistant  Administrator  would 
effect  closure  by  filing  a  notice  of 
closure  at  the  Office  of  the  Federal 
Register.  ^^ 

Termination  of  a  closure  in  the  EEZ 
would  occur  simultaneously  with 
opening  of  the  adjacent  state  w^aters,  but 
may  ocoir  earlier.  An  earlier 
termination  of  the  EEZ  closure  usually 
would  be  based  on  the  state's  request 
after  it  determines,  through  monitoring 
programs,  that  conditions  warrant 
termination.  If  termination  of  the 
closure  in  the  EEZ  is  earlier  than 
termination  of  the  closure  in  state 


waters,  the  Assistant  Administrator 
would  terminate  a  closure  in  the  EEZ  by 
filing  a  notice  to  that  effect  with  the 
Office  of  the  Federal  Register. 

It  is  not  expected  that  North  Carolina 
would  have  occasion  to  employ  a 
shrimp  closure  State-wide  in  its  waters, 
but  unusual  circumstances  miglit 
necessitate  closure  of  the  waters  off  the 
southern  part  of  the  State.  The 
population  of  white  shrimp  off  Florida 
is  limited  primarily  to  the  northern 
three  or  four  counties.  Although  neither 
North  Carolina  nor  Florida  has  closed 
State  waters  to  shrimping  nn  an 
emergency  basis,  either  State  could 
request  conciurent  closure  of  the 
adjacent  EEZ  if  the  criteria  were  met. 
Based  on  past  practice,  Georgia  and 
South  Carolina  would  be  expected  to 
effect  State-wide  closures. 

During  a  closiire,  it  would  be 
prohibited  for  a  person  to  trawl  for 
brown  shrimp,  pink  shrimp,  or  white 
shrimp  in  the  closed  portion  of  the  EEZ 
or  to  possess  aboard  a  fishing  vessel 
brown  shrimp,  pink  shrimp,  or  white 
shrimp  in  or  from  the  closed  area. 
However,  such  shrimp  could  be 
possessed  aboard  a  fishing  vessel  in  the 
closed  area  if  the  vessel  was  in  transit 
and  all  trawl  nets  with  a  mesh  size  less 
than  4  inches  (10.2  cm)  were  stowed 
below  decks.  This  exception  would 
allow  the  possession  of  brown  shrimp, 
pink  shrimp,  and  white  shrimp  aboard 
a  fishing  vessel  returning  to  a  port 
within  the  closed  area  after  having 
legally  harvested  such  shrimp  outside 
the  closed  area. 

Because  white  shrimp  is  a  normal 
incidental  catch  in  the  fisheries  for 
other  Penaeus  species,  namely,  pink 
shrimp  and  brown  shrimp,  a  ban  on 
trawling  for  all  three  Penaeus  species 
would  be  necessary  to  protect  tne  white 
shrimp  resource  to  the  maximum  extent 
possible.  In  addition,  differentiation 
among  the  three  Panaeus  species  might 
cause  confusion  in  enforcement  of  the 
ban  if  it  were  confined  to  white  shrimp. 
However,  there  is  no  incidental  catch  of 
white  shrimp  in  the  trawl  fisheries  for 
rock  shrimp  or  royal  red  shrimp,  nor  is 
there  a  likelihood  of  confusion  in 
differentiating  between  the  Penaeus 
species  and  rock  or  royal  red  shrimp. 
Accordingly,  it  is  not  intended  that  the 
ban  on  trawling  extend  to  rock  or  royal 
red  shrimp.  Similarly,  it  is  not  intended 
that  the  trawl  fishery  ifor  whiting  be 
adversely  affected. 

To  allow  the  fisheries  for  rock  shrimp, 
royal  red  shrimp,  and  whiting  to 
continue  during  a  closiue  without 
jeopardizing  enforcement  of  the  ban  on 
trawling  for  Penaeus  shrimp  species,  a 
buffer  zone  would  be  established  in  that 
part  of  the  closed  area  that  is  within  25 
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nautical  miles  of  the  baseline  from 
which  the  territorial  sea  is  measured.  A 
vessel  that  trawls  in  that  buffer  zone 
could  not  use  or  have  aboard  a  trawl  net 
with  a  mesh  size  less  that  4  inches  (10.2 
cm]  stretched  mesh.  Both  rock  and  royal 
red  shrimp  are  commercially  abundant 
in  depths  found  generally  outside  the 
buffer  zone.  The  principal  exception  is 
the  area  off  Cape  Canaveral,  Florida; 
however,  closure  of  state  waters  to 
trawling  for  Penaeus  shrimp  species 
would  not  be  expected  that  far  south. 
Conversely,  off  the  southern  Atlantic 
states,  few,  if  any,  Penaeus  shrimp 
species  are  taken  in  depths  found 
outside  the  buffer  zone.  Thus,  the  trawl 
fisheries  for  rock  and  royal  red  shrimp, 
which  use  trawl  nets  with  mesh  less 
than  4  inches  (10.2  cm),  would  not  be 
expected  to  be  affected  by  the  buffer 
zone  off  closed  state  waters.  Persons  in 
the  fishery  for  whiting,  which  could 
occur  in  a  buffer  zone,  would  be 
required  to  use  and  possess  on  board 
only  trawl  nets  with  a  mesh  size  of  4 
inches  (10.2  cm)  or  larger.  Allowing 
trawling  with  nets  of  such  mesh  size 
would  not  endanger  the  white  shrimp 
population  and  would  be  consistent 
with  the  regulations  applicable  to  the 
waters  of  Georgia  and  South  Carolina. 
Any  Penaeus  shrimp  species  taken 
incidental  to  the  fishery  for  whiting 
could  not  be  retained. 

Additional  back^ound  and  rationale 
for  the  measures  in  this  proposed  rule 
are  contained  in  the  FMP,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  June  30. 1993 
(58  FR  34982). 

Qassification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  of 
Commerce  (Secretary)  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP  and 
proposed  regulations.  At  this  time,  the 
Secretary  has  not  determined  that  the 
FMP.  which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  Uiat 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director.  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  Assistant  Administrator  has 
initially  determined  that  this  proposed 
rule  is  not  a  "major  rule"  requiring  the 
preparation  of  a  regulatory  impact 


analysis  under  E.O.  12291.  This 
proposed  rule,  if  adopted,  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Council  prepared  a  Regulatory 
Impact  Review  (RIR)  as  part  of  the  FMP. 
which  concludes  that  this  rule,  if 
adopted,  would  have  the  effects 
summarized  as  follows.  Closures  of  the 
EEZ  following  freeze  years  should  result 
in  substantially  increased  fall  white 
shrimp  landings  and  net  revenues, 
which  should  enhance  stabilized 
aggregate  employment  in  the  shrimp 
industry.  In  addition,  concurrent 
closures  of  EEZ  waters  would  increase 
compliance  with  state  closures 
following  freeze  years  and  reduce  state 
and  Federal  law  enforcement  costs. 
Additional  analysis  and  discussion  are 
contained  in  the  RIR.  a  copy  of  which 
is  available  (see  AOCfDESSES). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA)  as 
part  of  the  FMP  (Section  19.0).  NMFS 
has  analyzed  the  data  in  the  RIR  and 
IRFA  and  concludes  that  this  proposed 
rule,  if  adopted,  would  have  significant 
effects  on  small  entities.  Since  all 
entities  affected  by  this  rule  are  small 
entities,  there  Mrill  be  no  disparate 
impacts  on  small  entities.  Under  all 
possible  scenarios,  a  concurrent  closure 
of  the  EEZ  adjacent  to  a  state's  closed 
waters  following  a  severe  winter  fieeze 
would  cause  minor  losses  to  fishermen 
during  the  spring  closure  followed  by 
significant  gains  during  the  following 
fall  fishery — a  net  significant  benefit. 
The  specific  amount  of  net  benefits 
would  vary,  but  even  under  a  worst-case 
scenario,  the  net  benefits  would  be 
significant.  A  copy  of  the  IRFA  is 
available  (see  ADDRESSES). 

The  Council  prepared  a  draft 
environmental  impact  statement  for  the 
FMP;  a  notice  of  availability  was 
pubhshed  on  April  9, 1993  (58  FR 
18394).  A  final  Environmental  Impact 
Statement  was  prepared  by  the  Council 
for  this  FMP  and  will  be  filed  for  public 
review  with  the  Environmental 
Protection  Agency  on  or  before  Augtist 
30. 1993,  to  begin  a  30^y  public 
reviewperiod. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 


management  programs  of  Florida,  North 
Carolina,  and  South  Carolina.  Georgia 
does  not  have  an  approved  coastal  zone 
management  program.  These 
determinations  have  been  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

A  consultation  conducted  in 
accordance  with  .section  7  of  the 
Endangered  Sp>ecies  Act  (ESA)  on  this 
FMP  concluded  that  shrimp  trawling  in 
the  southeastern  United  States  is  in 
compliance  with  the  1992  Revised  Sea 
Turtle  Conservation  Regulations,  and 
fishing  under  the  FMP  is  not  likely  to 
jeopardize  the  continued  existence  of 
threatened  or  endangered  species  under 
NMFS  jurisdiction. 

This  proposed  rule  does  not  contain 
a  collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  imder  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Part  659 

Fisheries.  Fishing. 

Dated:  July  23, 1993. 
Samuel  W.  McKeen, 
Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  is  proposed  to  be 
amended  by  adding  a  new  part  659  to 
read  as  follows: 

PART  659— SHRIMP  RSHERY  OFF 
THE  SOUTHERN  ATLANTIC  STATES 

Subpart  A— General  Provtelone 


659.1 
659. 2 
659.3 
659.4 
659.5 
659.6 


Purpose  and  scope. 

Definitions. 

Relation  to  other  laws. 

Prohibitions. 

Facilitation  of  enforcement. 

Penalties. 


Subpart  B    Management  Meaauree 

659.20  Closures. 

659.21  Specifically  authorized  activities. 

Authority:  16  U.S.C  1801  et  seq. 
Subpart  A— General  Provisiona 

1659.1    Purpoee  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  South 
Atlantic  Region  (FMP)  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  under  the  Mt^uson  Act. 

(b)  This  part  governs  conservation  and 
management  of  brown  shrimp,  pink 
shrimp,  and  white  shrimp  in  the  EEZ  off 
the  southern  Atlantic  states. 
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S  659.2    DaflnMone. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Brown  shrimp  means  the  species 
Penaeus  aztecus. 

Off  a  southern  Atlantic  state  means — 

(1)  For  North  Carolina,  the  waters 
from  a  line  extending  directly  east  from 
the  Virginia/North  Carolina  boundary 
(36<'33'00.B"N.  lat.)  to  a  line  extending 
in  a  direction  of  135''34'55"  from  true 
north  from  the  North  Carolina/South 
Carolina  boundary,  as  marked  by  the 
border  station  on  Bird  Island  at 
33''51'07.9'TM.  lat..  78''32'32.6"W.  long.; 

(2)  For  South  Carolina,  the  waters 
from  a  line  extending  in  a  direction  of 
135°34'55"  from  true  north  from  the 
North  Carolina/South  Carolina 
boundary,  as  marked  by  the  border 
station  on  Bird  Island  at  33''51'07.9"N. 
lat..  78°32'32.6"W.  long,  to  a  line 
extending  in  a  direction  of  104°  from 
true  north  from  the  seaward  terminus  of 
the  South  Carolina/Ceorgia  boundary; 

(3)  For  Geor^a,  the  waters  from  a  line 
extending  in  a  direction  of  104°  from 
true  north  from  the  seaward  terminus  of 
the  South  Carolina/Georgia  boundary  to 
a  line  extending  directly  east  from  the 
seaward  terminus  of  the  GeorgiayFlorida 
boundary  (30°42'45.6"N.  lat.);  and 

(4)  For  Florida,  the  waters  from  a  line 
extending  directly  east  from  the  seaward 
terminus  of  the  Georgia/Florida 
boundary  (30°42'45.6"N.  lat.)  to  the 
eastern  boundary  of  the  Gulf  of  Mexico, 
which  is  a  line  from  the  outer  limit  of 
the  EEZ  north  along  83°00'W.  long,  to 
24°35'N.  lat.  (near  Dry  Tortugas).  thence 
east  to  Marquesas  Key,  then  through  the 
Florida  Keys  to  the  mainland. 

Pink  shrimp  means  the  special 
Penaeus  duorarum. 

Southern  Atlantic  state  means  North 
Carolina,  South  Carolina,  Georgia,  or 
Florida. 

White  shrimp  means  the  species 
Penaeus  setiferus. 

f  659.3    Relation  to  ottier  law*. 

The  relation  of  this  part  to  other  laws 
is  set  forth  in  §620.3  of  this  chapter. 

1659.4    Prohibitione. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
imlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Trawl  for  white  shrimp,  pink 
shrimp,  or  brown  shrimp  in  a  closed 
area  or  possess  such  shrimp  in  or  from 
a  closed  area,  as  specified  in 

§  659.20(b)(l)(i).  except  possession 
authorized  under  §6S9.20(b)(2). 

(b)  Aboard  a  vessel  trawling  in  that 
part  of  the  closed  area  that  is  within  25 


nautical  miles  of  the  baseline  from 
which  the  territorial  sea  is  measured, 
use  of  have  aboard  a  trawl  net  with  a 
mesh  size  less  than  4  inches  (10.2  cm), 
as  specified  in  $659.20(b)(l)(ii). 

(c)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seiziue.  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

(d)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  brown  shrimp, 
pink  shrimp,  or  white  shrimp. 

S  659.5   Facilitation  of  enforeement 
See  §  620.8  of  this  chapter. 

f  659.6    Penalties. 
See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

IS695.20    Cloeuree. 

(a)  Procedure.  When  a  southern 
AUantic  state  finds  that  severe  winter 
cold  weather  results  in  an  80-percent  or 
greater  reduction  in  the  population  of 
overwintering  white  shrimp  in  its 
waters  as  determined  by  standardized 
assessment  sampling,  and  closes  or 
expects  to  close  all  or  a  portion  of  its 
waters  to  the  harvest  of  brown,  pink, 
and  white  shrimp,  such  state  may 
request  that  the  South  Atlantic  Fishery 
Management  Council  (Council) 
recommend  to  the  Director,  Southeast 
Region,  NMFS  (Regional  Director), 
conciurent  closure  of  the  EEZ  adjacent 
to  the  closed  state  waters.  Pursuant  to 
the  procedures  and  criteria  established 
in  the  FMP.  including  review  by  the 
Council  of  the  state's  procedures  for 
standardized  assessment  sampling  and 
the  state's  conclusions  regarding  the 
amount  of  the  reduction  in  the 
population  of  overwintering  white 
shrimp,  the  Assistant  Administrator 
upon  receipt  fit)m  the  Regional  Director 
of  a  closure  recommendation  from  the 
Council,  and  upon  a  determination  that 
such  closure  conforms  to  the  Magnuson 
Act  and  other  applicable  law,  will  effect 
concurrent  closure  of  the  adjacent  EEZ 
by  filing  a  notice  of  closure  with  the 
Office  of  the  Federal  Register.  Closure  of 
the  adjacent  EEZ  will  be  effective  until 
the  ending  date  of  the  closiu-e  in  state 
waters  but  may  be  ended  earlier  based 
on  the  state's  request.  In  the  latter  case, 
the  Assistant  Administrator  will 
terminate  a  closure  of  the  EEZ  by  filing 
a  notice  to  that  effect  with  the  Office  of 
the  Federal  Register. 

(b)  Restrictions  during  a  closure.  (1) 
Diuing  a  closure,  as  specified  in 
paragraph  (a)  of  this  section — 


(i)  No  person  may  trawl  for  brown 
shrimp,  pink  shrimp,  or  white  shrimp  in 
the  closed  portion  of  the  EEZ  off  a 
southern  Atlantic  state  (closed  area); 
and  no  person  may  possess  aboard  a 
fishing  vessel  brown  shrimp,  pink 
shrimp,  or  white  shrimp  in  or  fitim  the 
closed  area,  except  as  authorized  in 
paragraph  (b)(2)  of  this  section. 

(ii)  No  person  aboard  a  vessel  trawling 
in  that  part  of  the  closed  area  that  is 
within  25  nautical  miles  of  the  baseline 
from  which  the  territorial  sea  is 
measured  may  use  or  have  aboard  a 
trawl  net  with  a  mesh  size  less  than  4 
inches  (10.2  cm),  as  measured  between 
the  centers  of  opposite  knots  when 
pulled  taut. 

(2)  Brown  shrimp,  pink  shrimp,  or 
white  shrimp  may  be  possessed  aboard 
a  fishing  vessel  in  a  closed  area 
provided  the  vessel  is  in  transit  and  all 
trawl  nets  with  a  mesh  size  less  than  4 
inches  (10.2  cm),  as  measured  between 
the  centers  of  opposite  knots  when 
pulled  taut,  are  stowed  below  deck 
while  transiting  the  closed  area.  For  the 
purpose  of  this  paragraph  (b)(2),  a  vessel 
is  in  transit  when  it  is  on  a  direct  and 
continuous  course  through  the  closed 
area. 

1659.21    Specif  Icelly  euthorized  activitiM. 
The  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  these 
regulations. 

(PR  Doc  93-18114  Filed  7-26-93;  3:24  pm) 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  930652-3152;  LO.  060693A] 

Groundflsh  of  the  Gulf  of  Alaska; 
Groundfish  Rshery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  changes  to 
the  regulations  that  implement  the  limit 
on  the  amount  of  pollock  roe  that  may 
be  retained  onboard  a  vessel  during  a 
fishing  trip  in  the  Alaska  groundfish 
fisheries.  These  changes  are  necessary  to 
outail  current  fishing  practices  that 
undermine  the  intent  of  the  limit,  which 
is  to  prevent  the  wasteful  use  of  the 
pollock  resource  by  the  stripping  of  roe 
(eggs)  from  female  pollock  and 
discuding  female  and  male  pollock 
carcasses  without  further  processing. 
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commooly  known  u  poUodc  roc 
stripping.  The  intended  effect  of  this 
action  is  to  promote  the  purposes  and 
policies  of  the  Magnuson  Finery 
ConsOTvation  and  Management  Act 
(Magnuson  Act)  and  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  (FMP)  for  Groundfish  of  the  Gulf 
of  Alaska  (GOA)  and  the  FMP  for  the 
Groundfish  Fishery  of  the  Baring  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  with  respect  to  groundfish 
management  off  Alaska. 
DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  August  30, 
1993. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division.  Alaska  Region, 
NMFS.  P.O.  Box  21668.  Juneau,  AK 
99802  (Attn:  Lori  Gravel),  or  be 
delivenBd  to  9109  Mendenhall  Mall 
Road,  Federal  Building  Annex.  Suite  6, 
Juneau,  Alaska.  Copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  Amendments  14  and  19 
may  be  obtained  firom  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510 
(telephone  907-271-2809). 
FOR  FURTNER  MFORMATION  CONTACT: 

Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  907-586-7228. 

SUPPIEMENTARY  MFORMATXM 

Background  I 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
GOA  and  BSAI  is  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  FMP  for  Gn^rndfish  of 
the  GOA  and  the  FMP  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson  Act  and 
are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620. 

At  times,  amendments  to  regulations 
are  necessary  for  conservation  and 
management  of  the  groundfish  fisheries. 
This  action  proposes  several  changes  to 
regulations  at  50  CFR  672.20(1)  and 
675.20(j)  that  limit  the  proportion  of 
pollock  roe  that  may  be  retained 
onboard  a  vessel  during  a  fishing  trip. 
These  regulations  were  issued  in  1991 
under  the  authority  of  Amendment  14  to 
the  FMP  for  the  Groimdfish  Fishery  of 
the  BSAI  and  Amendment  19  to  the 
FMP  for  Groundfish  of  the  GOA  (56  FR 


492.  January  7. 1991).  During  the 
Secretarial  review  of  these  amendments. 
the  Magnuson  Act  was  amended  to 
prohibit  stripping  pollock  of  its  roe  and 
discarding  the  Amo  of  the  pollock  (16 
U.S.C  1857(1)(N)). 

The  regulations  at  $§  672.20(i)  and 
675.20(j)  are  intended  to  implement  to 
the  maximum  extent  practicable,  the 
prohibition  on  roe  stripping  to  reduce 
wastage  of  the  pollock  resource,  prevent 
possible  adverse  effects  on  the  marine 
ecosystem  and  reproductive  potential  of 
poUock,  and  provide  for  an  equitable 
distribution  of  the  pollock  resource 
among  its  users.  A  description  of,  and 
justification  for,  these  measures  were 
discussed  in  the  preamble  to  the  final 
rule  published  on  January  7, 1991. 
Additional  information  is  available  in 
the  EA/RIR/FRFA  prepared  for 
Amendments  14  and  19  (see 
ADDRESSES). 

Since  the  regulations  became 
effective,  NMFS  has  become  aware  of 
fishing  practices  by  operators  of 
processor  vessels  that  serve  to 
undermine  their  intent.  Although  such 
activity  has  been  fimited  to  a  small 
number  of  vessels,  the  potential  exists 
for  more  vessel  operators  to  engage  in 
these  practices  in  the  future.  h£4FS  is 
proposing  three  changes  to  §§  672.20(i) 
and  675.20(j)  to  curtail  these  practices 
and  prevent  an  increase  in  the 
occiurence  of  fishing  practices  that 
undermine  the  intent  of  the  regulations. 
A  description  of  these  changes  and  the 
reasons  for  them  follow: 

1.  Change  the  definition  of  "fishing 
trip"  for  purposes  of  calculating  the 
proportion  of  BSAI  pollock  roe  retained. 

nMFS  proposes  to  change  the 
definition  of  fishing  trip  as  it  relates  to 
§675.20(i)to: 

(1)  Reduce  the  incentive  for  vessel 
operators  to  retain  pollock  roe  amounts 
in  excess  of  levels  that  reflect  actual  roe 
recovery  rates:  and 

(2)  Facilitate  the  enforcement  of  the 
limit  on  the  proportion  of  pollock  roe 
relative  to  other  pollock  product  that 
may  be  retained  onboard  a  vessel.  The 
definition  would  be  changed  to  make 
the  end  of  a  weekly  reporting  period 
(defined  at  $675.2)  the  end  of  a  fishing 
trip,  unless  all  pollock  product  has  been 
previously  transferred  or  offloaded,  or 
the  vessel  leaves  the  subarea  or  district 
where  the  fishing  activity  commenced, 
which,  in  either  case,  would  end  the 
fishing  trip.  This  would  reduce  the 
potential  duration  of  fishing  trips  and 
minimize  the  incentive  to  vessel 
operators  to  strip  pollock  of  its  roe  at  the 
end  of  a  fishing  trip  to  maximize  the 
amount  of  roe  retained  relative  to 
primary  pollock  product  onboard  the 
vessel  and  prevent  a  vessel  operator 
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from  retaining  only  roe  product  onboard 
the  vessel  and  offloading  non>roe 
product.  This  definition  change  is 
intended  to  prohibit  fishing  practices 
that  potentially  undermine  the  intent  of 
the  regulations  and  complicate  the 
enforcement  of  the  limit  on  the  amount 
of  pollock  roe  relative  to  primary 
pollock  product  that  may  be  transferred 
off  the  vessel. 

Changes  to  the  definition  of  "fishing 
trip"  for  purposes  of  implementing  the 
limit  in  the  GOA  are  not  proposed  for 
the  following  reasons.  First,  unlike  the 
BSAI  definition,  the  GOA  definition  of 
fishing  trip  already  specifies  the  end  of 
a  weekly  reporting  period  as  the  end  of 
a  fishing  trip.  Second,  the  practice  of  at- 
sea  transfer  of  pollock  product  among 
processor  vessels  and  associated 
incentives  to  retain  GOA  pollock  roe  in 
amounts  beyond  actual  pollock  roe 
recovery  rates  are  not  anticipated  to 
occur  in  the  GOA.  This  is  because 
sufficient  amounts  of  pollock  are  not 
available  during  the  roe  season  to 
support  a  significant  roe  fishery,  and 
processors  identified  as  part  of  the 
o&hore  component  at  $  672.2  are 
prohibited  from  participating  in  the 
directed  fishery  for  GOA  poUocJc 
(§672.20(a)(2)(v)). 

2.  Require  only  pollock  product 
processed  for  long-term  storage  (frozen, 
canned,  or  meal  product)  to  be  used  as 
the  primary  pollock  product  to  calculate 
the  proportion  of  pollock  roe  retained 
and  prohibit  the  at-sea  discard  of  any 
primary  pollock  product  used  to 
calculate  the  proportion. 

NMFS  proposes  this  measure  in 
response  to  fishing  practices  that 
involve  the  retention  of  whole, 
unprocessed  pollock  as  primary  product 
for  purposes  of  calculating  the 
proportion  of  pollock  roe  retained. 
Transfer  of  this  primary  product  to  other 
processor  vessels  from  which  it  is 
subsequently  discarded  at-sea 
essentially  constitutes  roe  stripping 
operations  contrary  to  the  intent  of  the 
regulations  implementing  Amendments 
14  and  19  to  the  FMPs.  This  practice 
also  frustrates  the  ability  of  enforcement 
agents  to  audit  the  proportion  of  pollock 
roe  onboard  a  vessel  when  the  primary 
product  used  to  calculate  the  proportion 
is  no  longer  onboard  the  vessel. 
Processing  of  pollock  for  long-term 
storage  is  necessary  if  a  vessel  operator 
intends  to  retain  primary  pollock 
product  onboard  the  vessel,  and  such 
retention  is  consistent  with  the  intent  of 
regulations  limiting  pollock  roe 
stripping.  The  physical  presence  of 
pollock  product  processed  for  long-term 
storage  onboard  a  vessel  also  would 
facilitate  enforcement  of  the  limit  on  the 
proportion  of  pollock  roe  relative  to 
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primary  pollock  product  that  may  be 
retained  onboard  the  vessel. 

3.  Define  the  term  "pollock  roe"  and 
prohibit  any  primary  pollock  product 
containing  roe  from  being  used  to 
calculate  the  roimd-weight  equivalent  of 
pollock  for  purposes  of  determining  the 
proportion  of  pollock  roe  retained. 

Tnis  measure  is  proposed  to  prohibit 
roe-bearing  product  from  being  used  to 
calculate  the  proportion  of  pollock  roe 
retained  (e.g.,  using  headed  and  gutted 
pollock  with  roe  for  calculating 
retainable  amounts  of  roe).  Existing 
regulations  do  not  limit  the  amoiuit  of 
roe-bearing  product  other  than  pollock 
roe  that  may  be  retained  onboard  a 
vessel  as  primary  product  because  these 
product  types  are  produced  onboard  the 
vessel  without  employing  the  practice 
or  pollock  roe  stripping.  However,  if 
vessels  retain  only  roe-bearing  pollock 
product  and  pollock  roe,  roe  stripping 
operations  would  have  to  occur, 
contrary  to  regulatory  intent.  To  counter 
this  practice,  roe-bearing  primary 
product  must  be  prohibited  from  being 
used  to  calculate  retainable  amounts  of 
pollock  roe. 

The  Council  considered  the  changes 
discussed  above  at  its  April  21-24, 
1993.  meeting  and  recommended  that 
they  be  submitted  to  NMFS  for  review 
and  approval.  NMFS  preliminarily 
conctirs  with  the  proposed  changes. 
Implementation  of  the  changes  would 
support  the  intent  of  the  Magnuson  Act 
prohibition  and  regulations  limiting 
pollock  roe  stripping  and  prevent 
further  wasteful  use  of  the  pollock 
resoim». 

NMFS  is  considering  publishing  a 
proposed  rule  to  further  revise  the 
regulations  at  §§  672.20(i)  and  675.20(j). 
In  pertinent  part,  that  proposed  rule 
would  reduce  the  allowable  amoimt  of 
pollock  roe  onboard  a  vessel  at  any  time 
during  a  fishing  trip  from  10  percent  to 
5  percent  of  the  total  roxmd-weight 
equivalent  of  pollock  as  calculated  from 
the  primary  pollock  product  onboard 
the  vessel  during  the  fishing  trip. 


Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  the 
groimdfish  fishery  off  Alaska  and  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

This  proposed  regulatory  amendment 
falls  within  the  scope  of  alternatives 
addressed  in  the  EA  prepared  for 
Amendments  14  and  19  to  the  FMPs. 
Therefore,  this  action  is  categorically 
excluded  from  the  requirement  to 
prepare  an  EA  under  section  6.02.c.3(0 


of  NOAA  Administrative  Order  216-6. 
A  copy  of  the  EA  prepared  for  these 
amendments  is  available  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  proposed  rule  is 
not  a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  The 
regulatory  impact  review  (RIR)  prepared 
for  Amendments  14  and  19  analyzed  the 
economic  impacts  that  would  result 
from  the  implementation  of  regulations 
that  limit  pollock  roe  stripping.  This 
proposed  rule  would  not  result  in  any 
economic  impacts  that  were  not  already 
analyzed  in  the  RIR  prepared  for 
Amendments  19  and  24.  Therefore,  if 
adopted,  this  proposed  rule  is  not  Ukely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  miUion  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  effect  on 
com{>etition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
because  the  few  processor  vessels  that 
have  participated  in  fishing  practices 
that  this  action  would  prohibit 
experience  annual  receipts  in  excess  of 
$2  million  and  are  not  considered  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act  (RFA).  Catcher  vessels 
typically  are  considered  small  entities 
under  the  RFA.  Fishing  practices  that 
undermine  the  intent  of  regulations 
limiting  pollock  roe  stripping  have  not 
been  identified  within  the  catcher  vessel 
fleet.  Small  entities  will  not  be  affected 
by  the  proposed  rule,  if  approved.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

The  proposed  rule  does  not  involve  a 
collection-of-in  formation  requirement 
subject  to  the  Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  the  State  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agency 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 


federalism  assessment  under  E.O. 
12612. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  determined 
that  the  fishing  activities  that  would  be 
conducted  imder  this  proposed  rule 
would  not  affect  any  endangered  or 
threatened  species  Usted  under  the 
Endangered  Species  Act  (ESA)  in  any 
manner  not  already  considered  in:  (1) 
the  formal  consultations  conducted  on 
the  BSAI  and  GOA  groimdfish  fisheries 
(both  dated  April  19. 1991).  the  1992 
BSAI  total  allowable  catch  (TAC) 
specifications  (January  21, 1992),  and 
Amendment  18  to  the  BSAI  FMP  (March 
4, 1992):  and  (2)  the  informal 
consultations  conducted  regarding  the 
impacts  of  the  1992  GOA  TAC 
specifications  (December  23, 1991),  the 
1993  BSAI  and  GOA  TAC  specifications 
on  Steller  sea  lions  (January  20, 1993 
and  January  22. 1993,  respectively),  and 
the  impacts  of  the  1993  BSAI  and  GOA 
groundfish  fisheries  on  listed  species  of 
salmon  (April  21, 1993)  and  listed 
species  of  seabirds  (U.S.  Fish  and 
Wildlife  Service,  February  1, 1993  and 
clarified  on  February  12, 1993). 
Therefore,  NMFS  has  determined  that 
no  further  consultation,  pursuant  to 
section  7  of  the  ESA,  is  required  for 
adoption  of  the  proposed  action. 

Tne  Regional  Director  determined  that 
the  fishing  activities  that  would  be 
conducted  under  this  pt>posed  rule 
would  have  no  adverse  impacts  on 
marine  mammals. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  luly  23, 1993. 
Samuel  W.  McKmn, 
Program  Management  Officer,  National 
Marine  Fisheries  Seivice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §672.20,  paragraph  (i)  is 
amended  by  redesignating  paragraphs 
(i)(l)  through  (i)(5)  as  paragraphs  (i)(2) 
through  (i)(6),  respectively; 
redesignating  the  introductory  text  of 
paragraph  (i)  as  paragraph  (i)(l); 
revising  redesignated  paragraphs  (i)(l) 
and  (i)(2);  and  adding  new  paragraph 
(i)(7)  to  read  as  follows: 

S  672.20    General  limltatione. 
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(i)  Allowable  retention  of  pollock  roe. 
(1)  For  purposes  of  this  paragraph  (i). 
pollock  roe  nwans  product  comprised  of 
pollock  eggs,  either  loose  or  in  sees  or 
skeins.  Pollock  roe  retained  onboard  a 
vessel  at  any  time  during  a  fishing  trip 
must  not  exceed  10  percent  of  the  total 
round-weight  equivalent  of  pollock,  as 
calculated  from  the  primary  pollock 
product  onboard  the  vessel  during  the 
same  fishing  trip  as  defined  in  this 
paragraph  (i).  Determinations  of 
allowable  retention  of  pollofJ^  roe  %vill 
be  based  on  amounts  of  pollock 
harvested,  received,  or  processed  during 
a  single  fishing  trip.  Pollock  or  pollock 
products  from  previous  fishing  trips  that 
are  retained  onboard  a  vessel  must  not 
be  used  to  determine  the  allowable 
retention  of  pollock  roe  for  that  vessel. 

(2)  For  purposes  of  this  paragraph  (i). 
only  one  primary  pollock  product  per 
fish,  other  than  roe,  may  be  used  to 
calculate  the  round-weight  equivalent. 
A  primary  pollock  product  that  contains 
roe  (such  as  headed  and  gutted  pollock 
with  roe)  must  not  be  used  to  calculate 
the  round-weight  equivalent  of  pollock. 
The  primary  pollock  product  must  be 
distinguished  &t>m  ancillary  pollock 
products  in  the  daily  cumulative 
production  logbook  required  under 
§  672.5.  Ancillary  products  are  those 
such  as  meal,  heads,  internal  organs, 
pectoral  girdles,  or  any  other  product 
that  may  be  made  bom  the  same  fish  as 
the  primary  product. 

(7)  Any  primary  pollock  product  used 
to  calculate  retainable  amounts  of 
pollock  roe  under  paragraph  (i)(6)  of 
this  section  must  be  frozen,  canned,  or 
reduced  to  meal  onboard  the  vessel 
retaining  the  pollock  roe.  Any  pollock 


product  that  has  been  frozen,  canned,  or 
reduced  to  meal  must  not  be  discarded 
at  sea. 

PART  67S— GROUNOFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

4.  In  §  675.20,  paragraph  (j)  is 
amended  by  redesignating  paragraphs 
(j)(l)  through  (j){5)  as  paragraphs  (j)(2) 
through  (j](6),  respectively: 
redesignating  the  introductory  text  of 
paragraph  (j)  as  paragraph  (j)(l);  revising 
redesignated  paragraphs  (j)(l),  (j](2),  and 
(j)(5):  and  adding  new  paragraph  (j)(7)  to 
read  as  follows: 

{675.20    General  Hmhatlone. 

•  •  •  •  a 

(j)  Allowable  retention  of  pollock  me. 
(1)  For  purposes  of  this  paragraph  (j). 
pollock  roe  means  product  comprised  of 
pollock  eggs,  either  loose  or  in  sacs  or 
skeins.  Pollock  roe  retained  onboard  a 
vessel  at  any  time  during  a  fishing  trip 
must  not  exceed  10  percent  of  the  total 
round-weight  equivalent  of  pollock,  as 
calculated  from  the  primary  [>ollock 
product  onboard  the  vessel  during  the 
same  fishing  trip  as  defined  in  this 
paragraph  (j).  Determinations  of 
allowable  retention  of  pollock  roe  will 
be  based  on  amounts  of  pollock 
harvested,  received,  or  processed  during 
a  single  fishing  trip.  Pollock  or  pollock 
products  from  previous  fishing  trips  that 
are  retained  onboard  a  vessel  must  not 
be  used  to  determine  the  allowable 
retention  of  pollock  roe  for  that  vessel. 


(2)  For  purposes  of  this  paragraph  (j), 
only  one  primary  pollock  product  per 
fish,  other  than  roe,  may  be  used  to 
calculate  the  round-weight  equivalent. 
A  primary  pollock  product  thiat  contains 
roe  (sudi  as  headed  and  gutted  pollock 
with  roe)  must  not  be  used  to  calculate 
the  round-weight  equivalent  of  pollock. 
The  primary  pollock  product  must  be 
distinguished  bom  ancillary  pollock 
products  in  the  daily  cumulative 
production  logbook  required  under 
§675.5.  Ancillary  products  are  those 
such  as  meal,  heads,  internal  organs, 
pectoral  girdles,  or  any  other  product 
that  may  be  made  bom  the  same  fish  as 
the  primary  product. 

(5)  Fishing  trip.  For  purposes  of  this 
paragraph  (j).  an  operator  of  a  vessel  is 
engaged  in  a  fishing  trip  from  the  time 
the  harvesting,  receiving,  or  processing 
of  pollock  is  begun  or  resumed  until: 

(i)  the  transfer  or  offloading  of  all 
pollock  product; 

(ii)  the  vessel  leaves  tlte  subarea  or 
district  where  fishing  activity 
commenced;  or 

(iii)  the  end  of  a  weekly  reporting 
period,  whichever  comes  first. 

(7)  Any  primary  pollock  product  used 
to  calculate  retainable  amounts  of 
pollock  roe  under  paragraph  (j)(6)  of  this 
section  must  be  frozen,  canned,  or 
reduced  to  meal  by  the  vessel  retaining 
the  pollock  roe  prior  to  any  transfer  of 
the  product  to  another  vessel.  Any 
pollock  product  that  has  been  frozen, 
canned,  or  reduced  to  meal  must  not  be 
discarded  at  sea. 

IFR  Doc.  93-18023  Filed  7-28-93:8:45  am) 
COOC  3S1*-»-M 


UMI 


40621 


Notices 


Federal  RagistM- 
Vol.  58.  No.  144 
Thursday.  July  29.  1993 


This  section  ol  the  FEOFRAL  REGISTER 
contains  documents  other  than  mlas  or 
proposed  rules  that  are  appKcabie  to  the 
put>lic.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  dedsktns  and 
rulings,  daiegations  of  authortty,  filing  of 
petitions  and  appiicaiions  and  agency 
statements  of  organization  and  ftjnctions  are 
examples  of  dooiments  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Castle  Mountains  Range  Analysis, 
Lewis  and  Clarlt  National  Forest, 
Meagher  County,  MT 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of 
implementing  range  and  vegetative 
management  practices  in  the  Castle 
Mountains.  The  range  management 
practices  include  consolidation  and 
boundary  ad}ustraents  reducing  the 
present  17  allotments  to  12  allotments; 
implementing  rest  rotation  grazing 
management  systems  on  eight 
allotments:  installing  34  stock  tanks: 
constructing  about  IS  miles  offence; 
installing  about  16  miles  of  water 
pipeline  (6.5  miles  pumped  and  9.5 
miles  gravity  feed);  and  installing  7 
pumping  units  and  3  storage  ponds.  In 
addition,  6.5  miles  of  fence  would  be 
removed. 

Prescribed  fire  will  be  used  to  reduce 
conifer/sagebrush  encroachment  and 
improve  forage  production  on 
approximately  3.000  acres  of  the  Castle 
Mountains. 

The  proposed  range  and  vegetative 
management  practices  are  designed  to 
move  the  vegetative  conditions  in  the 
Castle  Mountains  towards  the  desired 
plant  communities.  Desired  plant 
communities  are  diverse  plant 
communities  in  a  healthy  and 
productive  state  benefiting  all  resources 
on  the  allotment.  The  desired  plant 
communities  reflect  the  Forest's  desired 
future  condition  of  the  vegetation. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  8, 1993  in  order 
tn  receive  timely  consideration  in  the 


preparation  of  the  Draft  Environmental 
Impact  Statement  (DEIS). 
ADDRESSES:  Send  written  comments  to 
William  Fortune,  District  Ranger, 
Musselshell  Ranger  District,  P.O.  Box 
1906.  Harlowton.  MT  59036. 
FOR  FURTHER  MFORMATION  CONTACT: 
Wayne  Butts,  Castle  Mountain  Range 
Analysis  Interdisciplinary  Team  Leader, 
Musselshell  Ranger  District.  (406)  632- 
4391. 

SUPPI.EMENTARY  INFORMATION:  The  Castle 
Mountains  project  area  is  located 
approximately  5  miles  east  of  White 
Sulphur  Springs  and  5  miles  west  of 
Martinsdale,  Montana,  in  Meagher 
County.  The  project  area  is 
approximately  86,000  acres  and 
includes  about  70,056  acres  of  National 
Forest  System  land  and  approximately 
15.902  acres  of  private  land.  The  project 
area  includes  headwaters  drainages  for 
the  North  and  South  Forks  of  the 
Musselshell  and  Smith  Rivers. 
Elevations  range  from  about  5,080  feet  at 
Pasture  Gulch  drainage  (east  boundary) 
to  8,566  feet  at  Elk  Peak.  The  project 
area  includes  a  mosaic  of  timberlands, 
grass  parks,  riparian  drainage  bottoms, 
limestone  ridges,  and  granite  outcrops. 

Range  and  vegetative  management 
practices  are  addressed  together  because 
the  timing  and  geographic  locations 
represent  a  similar  action  under  40  CFR 
1508.25(a)(3).  The  scope  of  the  proposed 
action  is  site-specific  with  range  and 
vegetative  management  practices 
identified  on  an  allotment  basis. 
Appropriate  mitigation  measures  are 
designed  to  respond  to  the  identified 
issues  and  anticipated  effects. 

This  EIS  will  tier  to  the  Lewis  and 
Clark  National  Forest  Land  and 
Resource  Management  Plan  of  June, 
1986,  which  provides  goals  and 
objectives.  Forest-wide  management 
standards  and  management  area 
prescriptions  are  identified  in  the  Plan 
to  provide  overall  guidance  and 
management  practices  in  achieving 
these  goals  and  objectives.  The 
proposed  actions  of  range  and  vegetative 
management  are  designed  to  help  move 
from  the  existing  condition  of  the  Castle 
Mountains  to  the  desired  plant 
communities.  Desired  plant 
communities  are  generally  in  a  later 
successional  stage  and  have  higher 
resource  values.  The  primary  purpose 
and  need  for  the  proposed  action  is:  (1) 
Allotment  management  plans  (AMPs) 
on  most  of  the  grazing  allotments  need 


updating,  revision,  and/or  initial 
development.  Some  allotments  do  not 
have  an  AMP,  and  some  AMPs  do  not 
match  the  requirements  outlined  in  the 
current  grazing  permit;  (2)  livestock  are 
disproportionately  using  some  riparian 
and  upland  areas;  (3)  the  shortage  of 
water  in  the  Castle  Mountains  has 
limited  the  development  of  livestock 
watering  facilities.  This  situation 
contributes  to  the  disproportionate 
livestock  use  in  the  riparian  areas  and 
some  uplands  areas;  (4)  seventy  years  of 
fire  suppression  has  resulted  in  the  late 
serial  successional  stages  for  sagebrush 
and  conifer  vegetative  types,  which 
produce  less  forage  for  both  wildlife  and 
livestock;  (5)  of  the  53  miles  of  streams 
surveyed  in  the  Castle  Mountain,  the 
hydrologic  function  of  33%  of  these 
streams  was  inventoried  in  poor 
condition;  of  the  18  miles  of  sensitive 
fish  habitat.  60%  was  inventoried  in 
poor  condition;  and  (6)  Management 
Area  allocations  in  the  Forest  Plan  are 
a  combination  of  Management  Areas  C. 
E,  G.  H.  J.  and  L.  These  Management 
Area  allocations  are  not  consistent  with 
other  lands  on  the  National  Forest  with 
similar  characteristics. 

Two  public  open  houses  will  be  held 
during  the  scoping  period:  On 
Wednesday,  August  25,  from  7  p.m.  to 
9  p.m.  at  the  Musselshell  Ranger  District 
Office  in  Harlowton,  MT  and  on 
Thursday,  August  26,  fi^m  7  p.m.  to  9 
p.m.  at  the  IGngs  Hill  Ranger  District 
Office  in  White  Sulphur  Springs,  MT.  A 
letter  indicating  the  proposed  action, 
maps  of  the  project  area/proposed 
action,  and  notification  of  the  open 
houses  will  be  sent  to  interested 
publics.  Additional  public  meetings  will 
be  held  when  the  DEIS  is  released  for 
public  comment,  January  1994.  The 
public  is  invited  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
EIS  preparation  prior  to  the  issuance  of 
the  Record  of  Decision. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies  and 
individuals  and  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  The  agency  invites  • 
written  comments  and  suggestions  on 
the  issues  and  management 
opportunities  in  the  area  being 
analyzed.  This  information  will  be  used 
in  preparing  the  DEIS.  This  process 
includes: 
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1.  Identification  of  potential  issues 
related  to  the  proposed  action. 

2.  Identification  of  issues  to  be  analyzed 
in  depth. 

3.  Elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  alternatives  to  the 
proposed  action. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives.  1 

6.  Determination  of  potential   ! 
cooperating  agencies  and  task 
assignments. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"No-Action"  alternative,  which  is  the 
current  management  direction 
documented  for  most  allotments  in  an 
individual  Allotment  Management  Plan. 
All  range  and  vegetative  management 
practices  would  be  deferred  under  the 
no-action  alternative.  Other  alternatives 
will  examine  various  levels  and 
locations  of  range  management  and 
vegetative  treatments  to  return  the 
Castle  Mountains  to  a  more  ecologically 
productive  state  and  desired  future 
condition. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  management 
direction  outlined  in  the  Forest  Plan 
and  in  addressing  the  identified  issues. 
The  Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  efi^acts  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  site-specific  mitigation 
measures  and  the  efiiectiveness  of  each 
proposed  mitigation  measure. 

Preliminary  scoping  has  been  done  for 
this  project  by  the  interdisciplinary 
team  from  the  Lewis  and  Clark  National 
Forest  and  seven  major  issues  have  been 
identified. 

Range  Management  (Issue  1) 

(a)  What  grazing  management 
practices  and  range  improvements 
should  be  implemented  to  move 
vegetation  towards  the  desired  plant 
communities? 

(b)  How  can  vegetation  on  upland 
range  sites  be  moved  toward  the  desired 
plant  commimities? 

(c)  How  can  vegetation  on  the  riparian 
range  sites  be  moved  toward  the  desired 
plant  commimities? 

(d)  What  measures  are  needed  to 
reduce  the  potential  spread  of  noxious 
weeds  on  rangelands? 

(e)  How  would  livestock  management 
be  affected  by  combining  livestodc 
herds? 
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(f)  What  management  pracUcet  should 
be  implemented  to  prevent  livestock 
grazing  in  the  mimidpal  watershed? 

Watershed  Management  (Issue  2) 

(a)  How  does  the  proposed  action 
a^BCt  water  quality? 

(b)  What  management  actions  should 
be  taken  to  restore  the  hydrologic 
function  of  deteriorated  stream 
channels? 

Sensitive  Species  (Issue  3) 

(a)  How  would  the  proposed  action 
affect  sensitive  species  (plant  k  animal) 
in  the  project  area? 

Wildlife  Management  (Issue  4) 

(a)  How  would  the  proposed  grazing 
systems  affect  elk  distribution  and 
forage  utilization? 

(b)  What  are  the  efiiacts  of  the 
proposed  action  on  fish  and  their 
habitats? 

(c)  How  would  the  proposed  action 
affect  Management  Indicator  Species? 

Land  Uses  (Issue  5) 

(a)  How  would  the  unauthorized 
grazing  along  the  National  Forest 
boimdary  be  reconciled? 

Fire  (Issue  6) 

(a)  What  are  the  effects  of  fire 
management  practices  on  available 
forage  for  wildlife  and  livestock? 

(b)  How  would  fire  management 
practices  afiiact  the  landscape? 

(c)  How  can  fire  management  be 
implemented  to  maintain  ecosystems  in 
a  productive  and  healthy  state? 

Social  and  Economic  (Issue  7) 

(a)  How  would  the  proposed  action 
a^ect  the  local  economies  and  ranching 
culture  of  the  Castle  Mountains? 

(b)  How  would  changes  in  livestock 
numbers  or  classes  affect  the  permittees' 
operation  or  financial  situation? 

(c)  What  are  the  efi^ects  of  the 
proposed  actions  on  permittees  and 
government  expenditures  and  income? 

The  DEIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  a  notice  of  availability  of  the  DEIS 
published  in  the  Federal  Register.  It  is 
estimated  that  the  DEIS  will  be  available 
for  public  review  in  January  1994. 

The  comment  period  on  the  DEIS  will 
be  for  45  days  from  the  date  of 
publication  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  DEISs  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 


meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Coqj.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
environmental  Impact  statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts.  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  coiut 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the 
FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS.  Comments  may 
also  address  the  adequacy  of  the  DEIS 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  FEIS.  The  FEIS 
is  scheduled  to  be  completed  by  June, 
1994,  The  Forest  Service  will  respond  in 
the  FEIS  to  the  comments  received  on 
the  DEIS.  John  D.  Gorman.  Forest 
Supervisor  for  the  Lewis  and  Clark 
National  Forest,  the  responsible  official 
for  this  EIS,  will  make  a  decision 
regarding  this  proposal  after  considering 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  FEIS  as  well  as  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

The  Forest  Supervisor's  address  is: 
1101 15th  St.  N.,  Box  869,  Great  Falls, 
MT  59403. 

Dated:  July  19, 1993. 
lohB  D.  Gonnan. 

Forest  Supervisor.  Lewis  and  Qark  National 

Forest. 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonea  Board 
[Docket  40^ 

Foreign-Trade  Zone  66— Wilmington, 
North  Carolina;  Withdrawal  of 
Application  for  Subione  Statue  for 
Cardmet,  Inc. 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Department  of  Commeroe  of  the 
State  of  North  Carolina,  grantee  of  FTZ 
66,  requesting  special-purpose  subzone 
status  for  the  germanium  lens  blank 
manufacturing  operation  of  Carolmet, 
Inc.,  located  in  Scotland  CounW.  North 
Carolina.  The  application  was  filed  on 
December  1, 1987  (52  FR  47438. 12/14/ 
87). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  July  21. 1993. 
Dennis  PucdnalU, 
Acting  Executive  Secretary. 
(PR  Doc.  93-18134  Piled  7-28-93;  8:45  am] 


[DockM32-«3] 

Foreign-Trade  Zone  38-«pertanburg 
County,  SC;  Appllcatlofi  for  Subzone. 
BMW  Manufaeturfng  Corporation  Plant, 
(autos)  SpartantMjrg  County,  South 
Carolina 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  South  Carolina  State  Ports 
Authority,  grantee  of  FTZ  38,  requesting 
special-purpose  subzone  status  for  the 
automobile  manufacturing  plant  of  the 
BMW  Manufacturing  Corporation 
(BMWMC)  (subsidiary  of  BMW  AG, 
Germany),  located  in  Spartanburg 
County,  South  Carolina.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  July 
19, 1993. 

The  proposed  subzone  would  be 
located  at  the  new  BMW  plant  at 
Interstate  Highway  85  and  South 
Carolina  Highway  101,  adjacent  to  the 
Greenville-Spartanburg  Airport  in 
Spartanburg  County.  South  Carolina, 
some  seven  miles  west  of  Spartanburg. 
The  facility  (200  acres,  1.7  million  sq. 
ft.),  currently  under  construction,  will 
directly  employ  some  1,900  workers  to 
produce  up  to  219,000  compact 
automobiles  (various  models)  annually, 
displacing  models  that  are  currently 


imported  from  Germany.  The 
applicatim  indicates  that  foraign- 
sourced  parts  and  material  may 
represent  up  to  50  percent  of  the 
finished  autos'  material  value.  Foreign 
subcomponents  and  parts  to  be  admitted 
to  the  proposed  subzone  include: 
Engines  and  transmissions  (and  parts 
thereof),  mirrors,  steel  mill  products, 
items  of  plastic/rubber,  wiring 
harnesses,  fasteners,  steel  springs, 
bearings,  lamps,  and  instnunents  (duty 
rate  range:  3.1-10.0%).  The  fijtiished 
autos  would  be  sold  in  the  U.S.  and 
exported. 

Zone  procedures  would  exempt 
BMWMC  &t>m  Customs  duty  payments 
on  the  foreign  items  used  in  vxpoA 
production.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished  autos 
(2.5%)  for  the  foreign  material  inputs 
noted  above.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  aiul  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  Septem^r  27, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  October  12, 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  150-A  West  Phillips  Road.  Greer. 
SC  29650. 

Offlce  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Coininerce.  room  3716. 14th  Street  ft 
Constitutional  Avenue.  NW.,  Washington. 
DC  20230. 

Dated:  July  22. 1993. 
Dennis  PuccineUi, 
Acting  Executive  Secretary. 
(PR  Doc.  93-18135  Piled  7-28-93: 8:45  mm] 
BtLUNQ  CODE  1B10-08-P 


International  Trade  Adminietratton 

[A-«2i-8oq 

Initiation  of  Antidumping  Duty 
Investigation:  Aramid  Fiber  Formed  of 
Poly  Pera-Phenylene  Terephthelemide 
From  the  Netheriande 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

Way  or  Jeffery  B.  Denning,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-0656  and  482- 
4194,  respectively. 

MmATION  Of  mVESTIGATKM: 

The  Petition 

On  July  2.  1993.  we  received  a 
petition  filed  in  proper  form  by  E.I.  Du 
Pont  de  Nemours  ft  Company 
(petitioner).  Petitioner  filed 
supplements  to  the  petition  on  July  19, 
20,  and  21. 1993,  pursuant  to  19  CFR 
353.12(e).  In  accordance  with  19  CFR 
353.12,  petitioner  alleges  that  aramid 
fiber  formed  of  poly  para-pbenylene 
terephthalamide  (PPD-T  aramid)  from 
the  Netherlands  is  being,  or  is  liiiely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  that  these 
imp>orts  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioner  states  that  ititu  standing  to 
file  the  petition  because  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  the  Act.  and 
because  the  petition  is  being  filed  on 
behalf  of  the  U.S.  industry  producing 
the  product  subject  to  this  investigation. 
If  any  interested  party,  as  describwl 
under  paragraphs  (C).  (D).  (E).  or  (F)  of 
section  771(9)  of  the  Act.  wishes  to 
register  sup{}ort  for.  or  opposition  to. 
this  petition,  such  party  should  file  a 
written  notification  with  the  Assistant 
Secretary  for  Import  Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  pubUcation  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 


40624 Federal  Register  /  Vol.  58.  No.  144  /  Thursday.  July  29,  1993  /  Notices 


Scope  (^InTMtigation 

The  merchandise  covered  by  this 
investigation  is  all  forms  of  poly  para- 
phenyiene  terephthalamide  aramid  fiber 
(PPI>-T  aramid)  from  the  Netherlands. 
This  includes  PPD-T  aramid  fiber  in  the 
form  of  filament  yam.  staple,  pulp  (wet 
or  dry),  non-wovens,  chopped  fibisr  and 
floe.  PPD-T  aramid  is  classifiable  under 
subheadings  5402.10.3020, 
5402.10.3040,  5402.32.3000, 
5503.10.0000  and  5601.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

United  Stales  Price  and  Foreign  Market 
Value 

Petitioner  originally  supplied  U.S. 
and  foreign  price  quotes  on  six  different 
PTO-T  aramid  products.  The  foreign 
prices  were  obtained  from  six  European 
countries,  including  the  Netherlands. 
Petitioner  provided  non-Netherlands 
prices  because,  petitioner  claims,  the 
home  market  is  not  viable  and  because 
not  all  of  these  six  products  are  sold  in 
the  Netherlands  or  any  other  single 
European  country.  Further,  based  upon 
its  claim  that  all  home  market  prices  are 
below  the  cost  of  production  (COP), 
petitioner  relied  only  upon  constructed 
value  for  its  estimate  of  foreign  market 
value  (FMV)  for  the  six  PPD-T  aramid 
products.  Pursuant  to  a  request  from  the 
Department,  petitioner  provided  a  price- 
to-price  comparison  for  the  one  product 
for  which  it  has  provided  a  Dutch  price, 
2160  denier  PPD-T  aramid  yam. 
Because  we  have  rejected  petitioner's 
allegation  of  sales  below  the  COP  (see 
Sales  Below  the  Cost  of  Production. 
below),  the  margin  upon  which  we  are 
initiating  this  investigation  is  based  on 
a  price-to-price  comparison  of  2160 
denier  PPD-T  aramid  yam. 

Petitioner  based  United  States  Price 
(USP)  on  exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act.  Petitioner  based  USP  for  sales  of 
2160  denier  PPD-T  aramid  yam  on  a 
call  report  of  U.S.  prices  offered  to  U.S. 
consumers  of  this  product.  Petitioner 
made  deductions  for  U.S.  selling 
expenses,  foreign  inland  freight,  ocean 
freight,  U.S.  duty  charges,  and  credit 
expenses.  We  rejected  the  number  of 
credit  days  petitioner  used  in 
calculating  credit  expenses,  using 
instead  the  terms  reported  in  the  call 
report.  We  also  rejected  petitioner's 
d&duction  for  U.S.  inland  freight 
because  petitioner  provided  insunicient 
evidence  demonstrating  that  foreign 
producers  incur  this  cost. 


For  FMV,  we  have  utilized 
petitioner's  reported  price  for  sale  in  the 
Netherlands  of  2160  denier  PPD-T 
aramid  yam.  Petitioner  based  this  price 
on  a  call  report  of  prices  offered  to 
Dutch  consumers  of  this  product. 
Petitioner  made  deductions  for  indirect 
selling  expenses,  foreign  inland  freight, 
and  credit  expenses.  Petitioner 
converted  this  price  to  U.S.  dollars 
using  the  average  of  the  exchange  rates 
in  eflfect  during  the  period  of 
investigation.  We  rejected  that 
conversion,  and  instead  used  the 
exchange  rate  in  sttect  during  the  first 
quarter  for  which  the  U.S.  offer  for  sale 
of  2160  denier  yam  was  effective. 

The  price-to-price  dumping  margin 
alleged  by  petitioner  and  adjusted  by 
the  Department  for  2160  denier  PPD-T 
aramid  yarn  is  43.43  percent. 

Home  Market/Third  Country  Sales 
Below  the  Cost  of  Production 

Petitioner  alleges  that  respondent  is 
selling  the  subject  merchandise  in  the 
home  market/third  country  below  its 
COP.  We  have  reauested  additional 
clarification,  recalculation,  and 
documentation  necessary  to  initiate  a 
cost  investigation.  Consequently,  for 
purposes  of  this  initiation,  the 
Department  has  rejected  petitioner's 
allegation  that  home  market/third 
country  sales  are  below  COP.  In 
accordance  with  19  CFR  353.31(c)(i), 
petitioner  will  have  until  45  days  prior 
to  the  scheduled  date  of  the 
Department's  preliminary  determination 
in  this  investigation  to  perfect  and 
renew  this  allegation. 

Initiation  of  Investigation 

Pursuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  a  petition  is  filed,  whether 
a  petition  sets  forth  allegations 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to 
petitioners  supporting  the  allegation. 

We  have  examined  the  petition  on 
PPD-T  aramid  from  the  Netherlands 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  PPD-T 
aramid  from  the  Netherlands  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  this  action  and  we 
have  done  so. 


UMI 


Preliminaiy  Determination  by  the 
International  Trade  Commission 

The  ITC  will  determine  by  August  16, 
1993»  whether  there  is  a  reasonable 
indication  that  imports  of  PPD-T 
aramid  from  the  Netherlands  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  Pursuant  to 
section  733(a)  of  the  Act,  a  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  July  22, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-18137  Filed  7-28-93;  8:45  am] 
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[A-570-B04] 

Sparklers  From  the  People's  Republic 
of  China:  Adverse  Decision  and 
Amendment  to  Hnai  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  In 
Accordance  With  Decision  Upon 
Remand 

AGENCY:  Import  Aaministration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  29, 1993. 
FOR  FURTHER  INFORMATICN  CONTACT: 
Michael  Ready,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2613. 

SUMMARY:  On  May  7, 1993,  the  Court  of 
International  Trade  (OT)  affirmed  the 
results  of  remand  in  this  case.  As  a 
result,  the  Department  of  Commerce  (the 
Department)  is  publishing  this  notice  of 
adverse  decision,  and  is  ordering 
suspension  of  liquidation  and  collection 
of  cash  deposits  as  specified.  The  CTT's 
decision  was  not  appealed.  Thus,  the 
Department  will  further  instruct  the 
U.S.  Customs  Service  as  to  liquidation 
of  entries  in  accordance  with  the  results 
of  this  remand. 

BACKGROUND:  On  May  6, 1991,  the 
Department  published  its  final 
determination  that  sparklers  from  the 
People's  Republic  of  China  were  being 
sold  at  less  than  liair  value.  See,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  From  the  People's 
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Republic  of  China,  56  FR  20588  (Dept. 
Comm.  1991). 

On  June  18, 1991.  the  Department 
published  an  antidumping  duty  order 
on  Sparklers  From  the  People's 
Republic  of  China,  56  FR  27946  (Dept. 
Comm.  1991).  Elkton  Sparkler 
Company,  a  domestic  manufacturer, 
Hied  an  action  contesting  the  results  of 
the  final  less-than-fair-value  (LTFV) 
determination.  Shortly  thereafter,  the 
err  granted  a  joint  motion  for  remand 
by  plaintiff  and  defendant  to  have  the 
Department  conduct  verifications  of  the 
questionnaire  responses  submitted  by 
Guangxi  Native  Produce  Import  and 
Export  Corporation,  Beihai  Fireworks 
and  Firecrackers  Branch  (Guangxi).  and 
Jiangxi  Native  Produce  Import  and 
Export  Corporation.  Guangzhou 
Fireworks  Company  (Jiangxi).  Jiangxi 
did  not  permit  verification  of  its 
questionnaire  response.  However,  the 
Department  did  conduct  a  verification 
of  Guangxi's  questionnaire  response. 

The  Etepartment  determined  at 
verification  that  Guangxi  did  not 
properly  report  its  factors  of  production 
for  caddies  (small  cardboard  boxes  in 
which  sparklers  are  packed).  The 
Department  declined  to  use  factors  of 
production  information  on  caddies 
proffered  by  Guangxi  at  verification; 
instead,  the  Department  resorted  to  the 
use  of  the  best  information  available,  in 
accordance  with  section  776(b)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

On  June  15. 1992.  the  Department 
issued,  but  did  not  publish,  the  results 
of  the  remand.  The  remand  results  are 
available  in  the  Import  Administration's 
Central  Records  Unit  located  in  room  B- 
099  of  the  Main  Commerce  Building. 
The  remand  determination  was 
challenged  at  the  CTT  by  Guangxi.  On 
May  7. 1993.  the  CTT  dismissed  the 
action,  holding  that  the  Department  had 
acted  reasonably  and  in  accordance 
with  law.  See.  Slip  Op.  93-69.  The  OT's 
decision  was  not  appealed. 

Notice  of  Adverse  Decision 

In  accordance  with  Timken  fi).  v. 
United  States.  893  F.2d  337  (Fed.  Cir. 
1990),  the  Department  is  publishing  this 
notice  of  determination  adverse  to  its 
original  determination,  and  will  adjust 
the  cash  deposit  rates  for  Guangxi, 
Jiangxi,  and  "all  others".  In  addition,  in 
the  remand  results,  we  determined  that 
critical  circumstances  exist  with  respect 
to  imports  of  sparklers  from  the  People's 
Republic  of  China  (PRC)  exported  by 
Jiangxi  and  all  other  companies  (except 
Guangxi  and  Hunan  Provincial 
Firecrackers  &  Fireworks  Import  k 
Export  (Holding)  Corporation  (Hunan)). 
Therefore,  in  accordance  with  19  CFR 
353.16(d)  and  section  73S(c)(4)(C)  of  the 


Act,  with  respect  to  Jiangxi  and  all  other 
companies  (except  Guangxi  and  Hunan), 
we  hereby  order  the  suspension  of 
liquidation  on  all  entries  of  subject 
merchandise  entered  or  withdrawn  from 
warehouse  on  or  after  90  days  before 
December  17, 1990,  the  date  of  the  . 
Department's  preliminary 
determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  19  CFR 
353.15(a)(3)(i),  we  are  directing  the 
United  States  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  sparklers  from  the  PRC,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  exported  by 
Guangxi  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  17. 1990.  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
For  Jiangxi  and  all  other  exporters  of 
sparklers  from  the  PRC.  we  are  directing 
the  United  States  Customs  Service  to 
suspend  liquidation  of  all  entries, 
entered  or  withdrawn  from  warehouse 
on  or  after  90  days  before  December  17. 
1990.  The  Customs  Service  shall  require 
a  cash  deposit  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  subject  merchandise  from  the 
PRC  exceeds  the  U.S.  price,  as  showm 
below.  We  will  further  instruct  the 
Customs  Service  as  to  the  liquidation  of 
entries  in  accordance  with  the  results  of 
this  remand. 


Manufacturer/producer/exporter 


Guangxi  Ha!6v»  Produce  Import  & 
Export  CkKporation,  Beihai  Fire- 
works and  Firecrackers  Branch  .. 

Jiangxi  Native  Produce  Import  & 
Export  Corporation,  Guangzhou 
Rreworks  Company 

All  others  


Margin 
percent- 
age 


41.75 


93.54 
93.54 


This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  critical  circumstances 
determination. 

Dated:  )uly  20, 1993. 

JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-18136  Filed  7-28-93;  8:45  am] 
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National  Talacommunicatlona  and 
Infonnation  Admlniatration 

Spectrum,  Planning  and  Policy 
Advisory  Committea;  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration,  DOC. 
ACnON:  Notice  of  meeting,  Spectrum 
Planning  and  Policy  Advisory 
Committee  (SPAC). 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix, 
notice  is  hereby  given  that  the  Spectrum 
Planning  and  Policy  Advisory 
Committee  (SPAC)  will  meet  on 
September  27. 1993  from  9  a.m.  to  4:30 
p.m.  in  room  1605  at  the  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC.  Public  entrance  to  the 
building  is  on  14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue. 

The  Committee  was  established  on 
July  19, 1965  as  the  Frequency 
Management  Advisory  Council  (FMAC). 
The  name  was  changed  in  April.  1991, 
and  in  July.  1993,  to  reflect  the 
increased  scope  of  its  mission.  The 
objective  of  the  Committee  is  to  advise 
the  Secretary  of  Commerce  on  radio 
frequency  spectrum  planning  matters 
and  means  by  which  the  effectiveness  of 
Federal  Government  frequency 
management  may  be  enhanced.  The 
Committee  consists  of  nineteen 
members,  fifteen  from  the  private  sector," 
and  four  from  the  Federal  Government, 
whose  knowledge  of 
telecommunications  is  balance  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Discussion  of  the  New  Charter: 

(2)  Report  of  Progress  in  CITEL 
Conferences; 

(3)  Report  on  the  NTIA  Approach  to 
Reallocate  200  MHz  of  Spectrum; 

(4)  Discussion  of  OSM  Vision  and 
Configuration  Steering  Group; 

(5)  Report  on  the  NTIA  Strategic 
Spectrum  Planning. 

Hie  meeting  will  be  open  to  public 
observations.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  pubhc.  More 
extensive  questions  or  comments  should 
be  submitted  in  wrriting  before 
September  15. 1993.  Other  public 
statements  regarding  Committee  affairs 
may  be  submitted  at  any  time  before  or 
after  the  meeting.  Approximately  20 
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seats  will  faa  ntaUbit  for  tk«  pobUc  on 
•  first-come,  first— wed  basis. 

Copies  of  the  minutes  will  be 
available  opoa  request  90  days  after  the 
meeting. 

KM  fURTNER  MRMIMnON  CONTACT: 
Inquires  may  be  eddreeaed  to  the 
Executive  Secretary,  SPAC  Mr.  Richard 
A.  Lancaster.  National 
Telecommunications  and  lafonnatioa 
Administrati<m,  room  4090.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitutioa  Avenue  NW., 
Washuigtoo.  DC  20230.  telephone  202- 
482-M87. 

Dated:  July  23. 1993. 
Richard  A.  Lancaatar. 
Executive  Secretary,  Spectrum  Plaaniag  and 
Poiicy  Advisory  Committee,  National 
Telecommunications  and  Information 
Administration. 

(FR  Doc  93-18054  FUsd  7-2»-93;  8:45  aooj 
i  cooc  asia-M-H 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TETHLE 
AGREEMENTS  ^ 

Adjustment  of  Import  Limits  for  Cartain 
Cotton  and  Man-Made  Ffbsr  Tsxtfls 
Products  Producod  or  Manufscturad  In 
ttw  PhHippinas 

July  23. 1993. 

AGENCY:  Committee  fm  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  July  30,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jenniiar  Aldrich.  international  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6713.  For  information  on 
embargoes  and  quota  reH>penings,  call 
(202)  482-3715. 

SUPPI^MENTARY  MFORUATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  195^.  as  amended  (7 
U.S.C  1854).  I 

The  current  limits  For  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  catetgories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Regislar  notice  57  FR  54976. 
puUiriied  OB  November  23, 1992).  Also 
see  57  FR  53473,  published  on 
Novenfaer  10, 1992. 

The  letter  to  the  Commissioner  c^ 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisioos  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  cartain  of 
its  provisions. 
Rita  D.  Hayaa, 

Chairman,  Committee  for  the  Implemteatation 
of  Textile  Agreements. 

Conuniltea  fcr  flw  laplaawBlalioa  «f  Textfla 


July  23, 1993 

ComiiiHioiMr  oTCustonu, 
Department  of  the  Treasury,  Washington.  DC 
2tat9. 

Dear  Commisaioner  This  directive 
amendi,  but  does  not  caocel.  the  directive 
issued  to  you  on  ^tovember  4. 1992.  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  noer  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
appparel.  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  Iwgan  on  January  1« 
1993  and  extends  timnigh  December  31. 
1993. 

Effective  on  July  30, 1993,  you  are  directed 
to  amend  further  the  directive  dated 
November  4, 1992  to  adjust  the  limits  for  the 
following  categories,  as  pirovided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 

Adjusted  tweJve-month 
limit* 

Levels  in  Group  1 

338039 

1,825.635  dozaa 

340/640  

987.720  dozen  ot 

which  not  more  than 

543.245  dozen  shall 

be  in  Caftogories 

340-Y/640-Ya. 

341/641   _ 

645,778  dozen. 

638^39  

1.559,095  dozen. 

*Ttw  limits  have  not  been  acQusted  to 
account  for  any  in^ports  exported  after 
December  31.  1992. 

'Category  340-Y:  only  HTS  numbers 
6205.20!2015,  6205.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060:  Catooory 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

The  ComBittee  for  the  Implementation  of 

Textile  Agreements  has  detennijaed  tlMt 
these  actions  fall  within  the  foreign  afiairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely. 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementotkm 

of  Textile  Agreements. 

[FR  Doc  93-18133  Filed  7-28-93: 8:45  am] 
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DEP  AfrrMENT  OF  DEFENSE 

Offica  of  ttw  Sacratary 

Advancad  Planning  Granta  far 
CommunMaa  Economically  Dapandam 
on  DoD  Spanding 

AGENCY:  Office  of  Economic  Adjustment 

(OEAJ.DcO. 

ACnON:  Notice  of  funding  availability 

for  advanced  planning  grants  for 

communities  economically  dependent 

on  DoD  spending. 

SUMMARY:  Over  the  next  several  years. 
DoD  will  significantly  reduce  the 
number  of  military  and  civilian 
personnel.  In  addition,  defense  industry 
employment  %nll  also  ejqperience 
substantial  reductions.  The  effects  will 
be  feh  in  communities  throughout  the 
nation.  The  Deiiense  Conversion 
Commission  in  its  report  "Adjusting  To 
The  Drawdown."  points  out  that. 
"Although  it  is  not  possible  to  predict 
the  effects  that  the  planned  drawdown 
will  have  on  specific  communities,  it  ii 
possible  to  identify  which  communities. 
in  general,  might  be  particularly 
vulnerable  to  economic  dislocation  if 
defense  spending  were  to  be  reduced 
abruptly.  *  •  *  Most  communities  are 
not  highly  vulnerable  to  reductions  in 
defense  spending.  However,  those 
communities  that  are  dependent  on 
defense  spending  are,  by  definition, 
potentially  more  vulnerable  to  defense 
reductions." 

To  help  minimize  the  potential 
ecoBomic  impacts  resulting  from 
reductions  in  DoD  spending,  the  OEA 
has  statutory  authority  to  award 
Advanced  Planning  Grants  (only)  in 
Fiscal  Year  (FY)  1994  to  help  develop 
comnnmity  adjustment  and 
diversification  strategies  in  response  to 
possible  defense  related  job  losses. 
Advanced  Planning  Grants  may  be  made 
available  to  States  and  local 
governments  that  can  demonstrate  an 
economic  dependence  on  military,  DoD 
civilian,  and  defense  industry 
employment.  Advanced  Plaiming  Grants 
are  authorized  under  section  4301  of  the 
Defense  Conversion,  Reinvestment,  and 
Transition,  Assistance  Act  of  1992, 
(Division  D  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993) 
whidi  states: 

"Advanced  Adjustment  Planning— During 
fy  1993,  the  Secretary  of  Defense  may  make 
grants  and  other  assistance  available  under 
2391(b)  of  title  10  U.S.C.  to  assist  a  State  or 
local  government  in  planning  conHnunity 
adjustment  and  economic  diversification 
even  tfaough  tlie  State  or  local  govenuneot 
currently  fails  lo  meet  t)M  criteria  for 
assistance  wader  such  section  if  the  Secretary 
determines  that  a  substantial  portion  of  the 
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economic  activity  or  population  of  the 
geographic  area  to  be  subject  to  the 
adjustment  or  diversiflcation  planning  is 
dependent  on  Department  of  Defense 
expenditures." 

DATES:  Applications  for  grants  will  be 
accepted  commencing  August  1, 1993. 
The  closing  date  for  receipt  of 
applications  is  September  15, 1993. 
Selections  will  be  made  by  September 
30. 1993. 

ADDRESSES:  Applications  should  be 
mailed  to  Mr.  Paul  J.  Dempsey,  Director, 
Office  bf  Economic  Adjustment,  ODUSD 
(ES),  400  Army  Navy  Drive,  suite  200. 
Arlington,  VA  22202-2284. 

ELIGIBLE  APPLICANTS:  States,  local 
governments,  sub-state  jurisdictions, 
and  regional  organizations,  or  States  on 
behalf  of  local  governments  are  eligible 
applicants  if  they  can  demonstrate 
economic  dependence  on  DoD 
employment  (military.  DoD  civilian,  and 
defense  industry  employees).  States 
applying  on  behalf  of  local  governments 
should  include  evidence  of  support 
from  elected  officials  of  the  local 
government. 

Commtmities  affected  by  the 
proposed  closure  or  realignment  of  DoD 
installations  pursuant  to  the  Base 
Closure  and  Realignment  Act  of  1993 
may  apply  to  OEA  for  grant  luider 
OEA's  Commimity  Planning  Assistance 
Grant  Program. 

Private  non-profit  organizations  are 
not  eligible  for  Advanced  Planning 
Grants. 

EUGIBHJTY  ACTIVmES:  Advanced 
Planning  Grants  may  be  used  for  salaries 
and  benefits  of  personnel  to  administer 
the  planning  to  develop  community 
adjustment  and  economic 
diversification  strategies,  and/or  to 
procure  the  services  of  an  expert  or 
consulting  firm  to  develop  community 
adjustment  and  economic 
diversification  strategies.  Federal  grant 
funds  may  not  be  used  to  cover  the  costs 
of  salaries  and  benefits  of  existing 
personnel. 

FUNOMQ  AVAILABILITY:  The  Federal  share 
of  the  grant  may  be  up  to  $100,000.  A 
non-Federal  cash  match  of  at  least  40 
percent  of  the  project  is  required.  Only 
one  Advanced  Planning  Grant  will  be 
awarded  to  a  State,  local  government, 
sub-state  jurisdiction,  or  a  State  on 
behalf  of  a  local  government.  A  total  of 
$2,000,000  is  available. 

SELECTION  CRITERU:  An  evaluation  of 
information  submitted  on  each  of  the 
following  factors  will  be  the  basis  for 
selecting  the  Manning  proposals: 


1.  Need  Criteria 

(a)  The  level  of  economic  dependence 
on  military.  DoD  civilian,  and  defense 
industry  employment. 

(b)  The  probaoility  of  reductions  in 
defense  employment  in  the  local  area 
and  potential  impacts. 

(c)  The  average  net  non-DoD  job 
gro%vth/loss  between  1987  and  1992. 

2.  Proposed  Strategy/Activities 

(a)  An  appropriate  and  clear  project 
design  that  will  lead  to  the  near-term 
generation  of  non-DoD  jobs. 

(b)  Iimovative  quality  of  the  proposed 
approach  to  stimulating  economic 
adjustment  or  economic  diversification. 

(c)  The  relationship  of  the  proposed 
activities  to  other  planning  efforts  to 
undertake  and  promote  adjustment  and/ 
or  diversified  non-DoD  economic 
activity. 

(d)  The  ability  to  stimulate  private 
and  public  investment  for  economic  and 
community  development  purposes. 

(e)  The  capacity  of  the  organization 
and  qualifications  of  the  staff  to 
undertake  the  planning. 


3.  The  financial  proposal.  It  should 
contain: 

(a)  Standard  Form  (SF)  424. 
"Application  for  Federal  Assistance." 

(b)  SF424A.  "Budget."  The  budget 
shall  include  a  separate  page,  with  a 
detailed  budget  showing  cost 
breakdowns  with  OEA  and  non-OEA 
costs  presented  in  separate  columns. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Merle  Thomas,  Office  of  Economic 
Adjustment.  Telephone  (703)  614-8529. 

Dated:  July  23, 1993. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Depaztment  of  Defense. 
fFR  Doc.  93-18028  Filed  7-28-93;  8:45  am) 
wuMa  CODE  sooe-e«-M 


3.  Budget 

(a)  A  reasonable,  itemized  budget  for 
the  proposed  planning. 

(b)  The  level  of  non-Federal  cash 
match  above  the  mandatory  40  percent. 
PROPOSAL  SUBMISSION  PROCEDURES:  An 
original  and  four  copies  of  the  proposal 
shall  be  submitted.  The  proposal  snail 
consist  of: 

1.  Statement  of  Need. 

2.  Technical  Proposal — which  should 
generally  follow  the  format  outlined 
here: 

(a)  Proposed  Project:  Provide  a 
comprehensive  description  of  the 
proposed  advanced  planning — no  more 
than  ten  pages,  how  the  work  will  be 
accomplished,  by  whom,  its 
responsiveness  to  the  problems 
resulting  from  potential  reductions  in 
DoD  employment,  and  the 
accomplishments  to  be  achieved.  If 
accomplishments  cannot  be  quantified, 
list  the  activities  in  chronological  order 
to  show^the  schedule  of 
accomplishments. 

(b)  Coordination  and  Linkages: 
Describe  the  ways  which  the  project 
will  be  integrated  with  other  local. 
State,  Federal,  and  private  sector 
resources  and  programs. 

(c)  Administration  Plan:  Explain  how 
the  work  will  be  administerecl.  List  each 
organization,  key  individuals,  or  firms 
that  will  work  on  the  project  along  with 
a  short  description  of  their  experience, 
and  the  nature  of  their  effort  or 
contribution  and  associated  costs. 
Provide  a  schedule  of  milestones  and 
deliverables. 


Planning  Grant*  To  Respond  to 
Economic  Impacts  From  Loss  of  JotM 

agency:  Office  of  Economic  Adjustment 
(OEA),  DoD. 

ACTION:  Notice  of  funding  availability 
for  planning  grants  to  States  to  respond 
to  actual  or  potential  economic  impacts 
from  the  loss  of  military,  DoD  civilian, 
or  defense  industry-related  jobs. 

SUMMARY:  The  reductions  in  the  DoD 
budget  could  have  significant  adverse 
economic  effects  on  some  States  and 
local  governments.  The  National 
Governors'  Association's  publication,  A 
Governor's  Guide  to  Economic 
Conversion,  notes  that.  "In  some  States 
defense-related  spending  accounts  for  a 
large  portion  of  total  State  spending.  In 
others,  a  significant  percentage  of  their 
workforce  is  employed  in  defense- 
related  occupations.  Still  others  will 
experience  the  loss  of  both  civilian  and 
military  jobs  due  to  base  closing  and 
military  reductions.  Even  States  with  a 
lower  share  of  defense  employment  may 
feel  significant  impacts  due  to  regional 
and  commiuiity  dependence  on  military 
bases  and  defense  prociirement 
contracts." 

OEA  will  award  grants  to  States  to 
help  States  and  local  governments 
minimize  the  adverse  effects  of  military 
base  closures,  realignments  and 
reductions  in  defense  industry 
employment.  The  objective  of  the 
program  is  to:  (a)  Enhance  States' 
capacities  to  assist  defense-impacted 
communities,  businesses,  and  workers; 
(b)  help  States  to  better  support  local 
adjustment  and  diversification 
initiatives,  and  (c)  stimulate  cooperation 
between  and  among  State-wide  and 
local  adjustment  and  diversification 
efforts. 

OEA  grants  to  States  are  authorized 
under  section  4301  of  the  Defense 
Conversion,  Reinvestment,  and 
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Transition,  AscMtasios  Act  of  1992. 

(Division  D  of  the  ^4ational  Defense 
Authorizatioa  Art  for  Fiscal  Year  1993). 
DATES:  Applications  for  grants  will  be 
accepted  cooimencing  August  1. 1993. 
The  closing  date  for  receipt  of 
applications  is  September  15. 1993. 
Selections  will  be  made  by  September 
30.  1993. 

ADDRESSES:  Applications  should  be 
mailed  to  Mr.  Paul ).  E)empsey.  Director. 
OfTice  of  Economic  Adjustment.  400 
Army  Navy  Drive,  suite  200.  Arlington. 
VA  22202-2284. 

EUGI8LE  APftXANTS:  States  or  State 
agencies  anected  or  potentially  affected 
by  base  closures,  realignments,  or 
reductions  in  defense  spendiitg  may 
apply.  A  State's  submission  must  be 
signed  by  the  Governor. 
EUGMLE  ACnVfTCS:  Funds  may  be  used 
to  hire  additional  personnel  and/or  to 
retain  the  services  of  an  expert  or 
consulting  Hrm  to: 

1.  Dtiwslsp  a  Staite-wide  adjustment  or 
diversification  strategy  responding  to 
base  dosutes.  realignments,  or 
reductions  in  defense  spending  and/pr. 

2.  Build  staff  capacity  to  assist  or 
coordinate  assistance  to  defense- 
impacted  communities,  firms,  and/or 
workers  and/or. 

3.  Provide  support  in  the  design  and 
development  of  industrial 
modernization  and  diversification 
services  to  small  and  medium-sized 
defense-related  businesses  and/or; 

4.  Support  State  and  local  defense 
adjustment  and  diversification 
initiatives. 

Federal  grant  funds  may  not  be  used 
to  cover  the  costs  of: 

1.  Salaries  and  benefits  of  existing 
staff. 

2.  Planning  that  duplicates  existing  or 
on-going  planning.  j 

3.  State  indirect  charges. 

The  grant  period  may  not  exceed  18 
months. 

FUNDING  AVAlLABiUTY:  The  Federal  share 
of  the  grant  may  be  up  to  $200,000.  A 
non-Federal  cash  match  of  at  least  25 
percent  of  the  project  is  required.  A 
State  may  receive  only  one  grant.  A  total 
of  $2,500,000  is  available. 
SELECTION  CMTERIA:  An  evaluation  of 
information  submitted  on  each  of  the 
following  factors  will  be  the  basis  for 
selecting  the  winning  proposals: 

1.  Need  Criteria  I 

(a)  The  actual  and  potential  impacts 
of  the  base  closures  ind  realignments  or 
reductions  in  defense  industry 
employment. 

(b)  The  net  aiuwal  noa-DoD  job 
growth/loss  between  1987  and  1992. 


2.  Existing  State  Adjustment  Efforts 

(a)  FinaDctal  and  technical  support  to 
local  adjustment  and  drversificatien 
initiatives. 

(b)  InvelvenwRt  of  Slate  Legislatures 
and  \oa\  governments  in  state-wide 
adjustment  and  divwsificatioR  strategy 
development. 

3.  Proposed  Strategy/Activities 

(a)  The  presentation  of  an  appropriate 
and  clear  project  design  that  responds  to 
the  state's  defense  adjtfslment  needs. 

(b)  Innovative  quality  of  the  proposed 
approach  to  stimulating  economic 
adjustment  or  diversification. 

(c)  The  relationship  of  the  proposed 
activities  to  local  efforts  to  assist 
defense-impacted  and  defense- 
dependent  ooounonities.  businesses, 
and  workers. 

(d)  The  state's  capacity  and 
qualifications  of  the  staff  to  uitdertake 
DM  project 

(a)  A  reasonable,  itemized  budget  for 
the  proposed  planning. 

(b)  Tne  level  of  non-Federal  cash 
match  above  the  mandatory  25  percent. 
PROraSAt  SUSMKSION  PWOObtAiHES:  An 
original  and  four  copies  of  the  proposal 
shall  be  submitted.  The  proposal  shall 
consist  of: 

1.  Statemeni  of  Need. 

2.  Technical  Proposal— which  should 
generally  foUow  the  format  outlined 
here: 

(a)  Proposed  Project:  Provide  a 
comprehensive  description  of  the 
proposed  advanced  planning — no  more 
than  ten  pages,  how  the  work  will  be 
accomplished,  by  whom,  its 
responsiveness  to  the  proUeras 
residting  bom  potential  reductions  in 
DoD  employment,  and  the 
accomplishments  to  be  achieved.  If 
accomplishments  cannot  be  quairtified, 
list  the  activities  in  chronological  order 
to  show  the  schedule  of 
accomplishments. 

(b)  Coordination  and  Linkages: 
Describe  the  ways  which  the  project 
will  be  integrated  with  other  local. 
State,  Federal,  and  private  sector 
resources  and  programs. 

(c)  Administration  Plan;  Explain  how 
the  work  will  be  administered.  List  each 
organization,  key  individuals,  or  firms 
that  will  work  on  the  project  along  with 
a  short  description  of  their  experience, 
and  the  nature  of  their  effort  or 
contribution  and  associated  costs. 
Provide  a  schedule  of  milestones  and 
deliverables. 

3.  The  financial  proposal.  It  should 
contain: 

(a)  Standard  Form  [SF]  424. 
"Application  for  Federal  Assistance." 


(b)  SF424A.  -Budget."  The  budget 
shall  include  a  separate  page,  with  a 
detailed  budget  mowing  cost 
breakdowns  with  GGA  and  non-OEA 
costs  presented  in  separate  columns. 
FOR  RjmMER  tNFORMATlOM  CONTACT:  Ms. 
Merle  ThonMs.  Office  of  Economic 
Adjustment  Telephone  (703)  614-«529. 

Dated:  )uty  23, 1993. 
LJM.ljeai. 

Alternate  OSD  Federal  Register  Liaison 
Offxet.  Department  of  Defense. 
IFR  Doc.  93-18027  Filed  7-2»-93;  «:4S  tuni 


Department  off  the  Army 

Inclusion  of  OOO  Non-ApprofNlated 
Fund  (NAF)  EmployMS  In  ths  OOO 
Psraonal  Propwty  Shipping  and 
Storaga  Program 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),DCH). 
ACTION:  Notice. 

StJMMARV:  MTMC  provided  a  comment 
period  for  the  above  action  in  a  Federel 
Register  notice  published  in  Volume  58. 
Number  36.  February  25. 1993.  page 
11401.  This  notioe  advised  that  the 
domestic  personal  property  rate 
solicitation  would  include  provisions 
for  NAF  employees.  Ck>mroents  have 
been  reviewed.  The  rate  solicitation  will 
be  changed  as  follows:  Page  1,  general 
Requirements  and  conditions,  paragraph 
8,  Certification,  1st  sentence, 
"Provisions  of  this  Dontestic  Personal 
Property  Rate  Solicitation,  hereafter 
referred  to  as  "Rate  Solicitation."  apply 
in  donjunction  with  the  individual  Rate 
Records/Tenders  filed  by  carriers  for  the  ' 
entire  DOD,  including  civilian 
appropriated  and  non-appropriated 
fund  employees,  and  United  States 
Coast  Guard  sponsored  household  goods 
shipments". 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ms.  Janet  Neimer,  Military  Traffic 
Management  Command.  5611  Columbia 
Pike.  Falls  Church,  VA  22041-5050;  Tel: 
(703)  756-1190. 
Kenneth  L,  Denton, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc  93-18049  Filed  7-2S-93;  8:45  am) 
■UJNQ  COOe  STM-OS-H 


Defense  information  Systems  Agenqr 

Membership  of  the  Defense 
Information  SysteoM  Agency  Senior 
Executive  Service  Performarice  Review 
Board 

AGENCY:  Defense  Information  Systems 
Agency. 


EFFECTIVE  D 


SUPPI.EMEN1 
accordance 
following  a; 
executives  i 
serve  as  me 
Executive  S 
Board.  The 


lajnes  A.  Rhi 
Civilian  Perst 
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ACTION:  Notice  of  membership  of  the 
Defense  Infonnetton  Systems  Agency 
Senior  Executive  Service  Performance 
Review  Board. 

SUMMARY:  This  noUce  announces  the 
appointment  of  members  of  the  Senior 
Executive  Service  Performance  Review 
Board  of  the  Defense  Information 
Systems  Agency.  The  publication  of 
Performance  Review  Board  membership 
is  required  by  5  U.S.C.  4314(c)(4). 
The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense 
Information  Systems  Agency. 
EFFECTIVE  DATE:  August  1. 1993. 
FOR  FURTtCR  MFORMATKM  CONTACT: 
Ms.  Pamela  f.  Honrath.  SES  Program 
Manager,  Gviiian  Personnel  Division 
(BC),  Center  for  Agency  Services  (BA). 
Defense  Information  Systems  Agency, 
Washington.  DC  20305-2000.  (703)  692- 
2792. 

SUPPI.EMENTART  MFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  Senior 
Executive  Service  Performance  Review 
Board.  The  members  will  serve  a  one- 
year  renewable  term,  effective  August  1, 
1993. 

(ajnes  A.  Rlioads. 
Civilian  Prrrsonnti  Officer,  DISA. 
Michael  F.  Slawson.  Director,  Center  for 

Agency  Services. 
Ccoi^ge  J.  HofEman.  Comptroller. 
Donovan  K.  t^ajrdaa.Cliief  of  StaCF. 
Thomas  R.  Eppinsaa.  Acting  Director.  Joint 

Data  Systwns  Support  Center. 
David  T.  Signori  ft..  Associate  Director. 
Warren  P.  Hawiylko.  Acting  Director.  Joint 

Interoperability  Engineering  Organization. 
Dennis  W.  Croh,  Deputy  Director, 

Acquisition  Management. 
Clyde  leffcxMt.  Dinctar.  Defense  Information 

Technology  Senrioas  Organization. 
.Sarah  Jane  Laagoa.  Chief,  information 

Omoer. 
BGEN  Bruce ).  Boho.  OiFBctor.  Defense 

Network  SytXmns  Organization. 
Steven  P.  Schanzer.  Deputy  Director  for 

Acquisition. 
0(;EN  John  M.  Watkins.  Jr..  Deputy  Director 

for  Operations.  Customer  Relations  and 

Service. 

IFK  Doc  93-18039  Filed  7-28-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Requests  for  Comnenls  on  Improving 
the  Regulatory  Prooest 

AGENCV:  Depoitmeat  of  EducaUon. 


ACTION:  Request  for  comments  on 
improving  the  regulatory  process. 

SUMMARY:  The  Depertment  of  Education 
is  exploring  ways  to  improve  the 
process  for  promulgating  competitive 
discretionary  grant  reguUtions. 
including  regulatory  priorities,  so  that 
discretionary  grants  may  be  issued  in  a 
more  timely  manner.  Comments  are 
solicited  from  applicants  for 
discretionary  grants,  grantees,  and  other 
interested  parties  about  their 
participation  in  the  regulatory  process 
and  the  effect  of  that  process  on  the 
award  of  discretionary  grants.  This 
request  for  comments  in  the  result  of  the 
Department's  efforts  to  improve  services 
to  the  grant  community. 
DATES:  Comments  are  requested  by 
September  13, 1993,  so  they  may  be 
considered  in  the  Department's  analysis. 
ADDRESSES:  Comments  in  response  to 
this  notice  should  be  addressed  to 
Sylvia  Wright.  Chair  of  the 
Discretionary  Grants  Regulations  Teem, 
room  2059  FB  6,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-6246. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Wright,  at  the  above  address  or 
call  her  at  (202)  401-0360.  Individuals 
who  sue  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
hiformation  Relay  Service  (FIRS)  at  1- 
80O-B77-6339  between  8  a.m.  end  8 
p.m.,  Eastern  Time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  chartered  • 
Quality  Improvement  Team  to  make 
recommendations  about  ways  the 
Department  might  improve  the  process 
for  promulgating  discretionary  grant 
regulations,  including  regulatory 
priorities,  so  that  awards  made  after  the 
development  of  the  regulations  could  be 
made  in  a  more  timely  manner.  The 
efforts  of  this  Team  are  consistent  with 
the  objectives  of  the  Task  force  to 
Reinvent  Government  that  is  headed  by 
the  Vice  President.  The  Team  is 
examining  the  Department's  current 
process  for  promulgating  regulatioos 
and  priorities  and  its  effect  on  when 
recipients  of  discretionary  grants  receive 
their  awards.  The  Team  is  now 
gathering  data  about  the  effect  of  the 
current  r^uiatory  process  on  the  needs 
of  applicants  and  grantees.  The 
following  questions  ere  designed  to 
elicit  usehil  data  from  applicants, 
grantees,  and  other  interested  parties. 

The  Department  will  consider  all 
timely  comments  received  and  does  not 
request  commenters  to  identify 
themselves.  The  data  requested  in  this 
notice  regarding  the  individual  or  type 


of  organization  commenting  and  its 
experience  with  the  ED  regulatory 
process  are  needed  for  analysis  of  the 
general  effect  of  that  process  on 
individuals  and  entities. 

General 

1.  Please  indicate  the  kind  of 
organization  you  represent  or  your 
individual  perspective,  e.g.  Local 
educational  agency.  State  educational 
agency.  Institution  of  higher  education. 
Individual  teacher.  Individual  student. 
Private  nonprofit  agency.  Other  (please 
speciM. 

2.  Please  describe  your  experientxi 
over  the  past  three  years  in  applying  for 
and  receiving  competitive  grants. 

3.  How  do  you  find  out  about  the 
Department's  grant  competitions  and 
regulations— by  reading  the  Federal 
Register?  By  some  other  means? 

4.  Is  there  some  process  other  than 
publication  in  the  Federal  Register  that 
the  Department  could  use  to  notify  you 
of  grant  competitions  and  regulatiofis? 
What  would  that  process  be? 

Grant  Applications  and  Awards 

A  number  of  statutory  and 
administrative  Eactors  affect  the  timing 
of  the  Department's  grant  com peti.  jns 
and  awards,  including  whether  the  grant 
must  be  timed  to  coincide  with  the 
school  year.  Answers  to  the  following 
questions  will  help  to  identify  where 
the  timing  of  those  activities  may  not 
serve  the  needs  of  grant  applicant  and 
grantees. 

5.  How  mych  time  do  you  need  to 
prepare  a  grant  application — would  you 
need  more  or  less  time,  depending  upon 
the  type  of  grant  (Training,  Research. 
Demonstration,  Service,  Capacity 
Building)  for  which  you  applied? 

6.  What  would  be  the  best  time  of  year 
for  the  Department  to  solicit  grant 
applications?  Why?  Would  the  type  of 
grant  award  for  which  you  apply  make 
any  diHerence  in  the  time  of  year  that 
the  Department  should  solicit 
applications? 

7.  When  is  the  latest  date  that  you  can 
star  the  project(sJ  for  which  you 
applied?  Why?  When  is  the  latest  date 
that  you  need  to  be  notified  of  that 
(those)  grant  award(s)?  Why?  Would  the 
type  of  grant  award  for  which  you  apply 
make  any  difference? 

Development  of  Program  Regulations 

The  Department  conducts  all  of  its 
grant  competitions  through  regulations 
that  identify,  among  other  things,  the 
various  criteria  that  will  be  used  to 
evaluate  grant  applications,  some 
programs  adopt  the  general  criteria  in 
part  75  of  the  Education  Department 
General  Administrative  Regulations 
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(EDGAR),  while  other  programs  have 
their  own  specific  regulations  that 
modify  those  EDGAR  criteria.  Whenever 
a  prograir  needs  new  regulations  to 
administer  a  grant  competition,  the 
Department  publishes  them  in  the 
Federal  Register  only  after  giving  the 
public  an  opportunity  to  comment  upon 
proposed  regulations.  Generally,  the 
Department  cannot  proceed  with  a  grant 
competition  until  completing  the 
process  of  developing  regulations. 

Answers  to  the  foliowmg  questions 
will  help  to  identify  the  usefulness  of 
the  regulatory  process  to  grant 
applicants  and  grantees. 

8.  In  general,  do  the  Department's 
regulations  provide  you  wish  enough 
information  about  the  program  to  help 
you  prepare  your  project  applications?If 
not.  why  not? 

9.  If  you  have  commented  during  the 
past  three  years  on  a  proposed 
regulation  that  would  govern  a 
competitive  grant  program,  how 
important  have  you  found  the  public 
comment  period?  Extremely  important? 
Somewhat  important?  Not  important? 
Why? 

10.  Would  you  be  willing  to  give  up 
an  opportunity  to  comment  on  proposed 
regulations  in  order  to  ensure  earlier 
grant  awards?  If  so,  under  what 
circumstances?  -^ 

Development  of  Abeolute  Funding 
Priorities 

Grant  competitions  under  many  of  the 
Department's  programs  are  open  to  any 
applicant  whose  project  is  consistent 
with  the  program's  objectives.  However, 
in  some  cases,  the  Department  chooses 
to  target  program  funds  in  specific 
program  areas,  and  does  not  consider 
applications  that  do  not  address  those 
areas.  Where  it  does  so,  the  Department 
establishes  the  narrower  scope  of 
projects  that  it  will  fund  through 
"absolute  funding  priorities."  These 
absolute  priorities  are  annoxmced  as 
final  in  the  Federal  Register  before  the 
grant  competition  can  begin,  and  after 
the  Department  reviews  any  public 
comment  that  it  receives  in  response  to 
a  published  notice  of  proposed  absolute 
priorities. 

If  you  applied  for  a  grant  in  the  past 
three  years  that  was  subject  to  an 
absolute  funding  priority,  please  answer 
the  following  questions.  Your  answers 
will  help  the  Department  to  identify 
how  its  use  of  absolute  funding 
priorities  should  be  improved. 

11.  Did  the  absolute  priority  notice 
adequately  explain  those  activities  that 
the  Department  would  fund?  If  not,  why 
not? 

12.  Do  you  believe  that  the  absolute 
priorities  that  the  Department 


established  for  the  program  are 
consistent  with  important  needs  of  your 
community  or  State?  Please  explain. 

13.  If  you  have  commented  during  the 
past  three  years  on  a  proposed  priority 
that  would  govern  a  competitive  grant 
program,  how  important  have  you  found 
the  public  comment  period?  Extremely 
important?  Somewhat  important?  Not 
important?  Why? 

14.  Would  you  be  willing  to  give  up 
an  opportunity  to  comment  on  proposed 
absolute  priorities  in  order  to  ensure 
earlier  grant  awards?  If  so,  under  what 
circumstances? 

Dated:  July  22, 1993. 
MadabiiM  M.  Koain, 

Deputy  Secretary. 

[FR  Doc.  93-18058  Filed  7-28-93: 8:45  am] 
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National  Aaaasamant  Govaming 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 
ACTION:  Amendment  to  notice  of  a 
partially  closed  meeting. 

SUMMARY:  This  amends  the  notice  of  a 
partially  closed  meeting  of  the  National 
Assessment  Governing  Board  published 
in  vol.  58,  no.  136,  Page  38559. 
DATE:  July  21, 1993. 
TIME:  August  6, 1993,  Executive 
Committee,  7  a.m.-8:30  a.m.  (open): 
8:30  a.m.-8:45  a.m.  (closed). 
LOCATWN:  Ritz-Carlton  Hotel,  1700 
Tysons  Boulevard,  Mclean,  Virginia. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
suite  825,  800  North  Capitol  Street  NW., 
Washington,  DC  20002-4233. 
SUPPLEMENTARY  INFORMATION:  On  August 
6,  the  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  in  partially  closed  session 
from  7  a.m.  to  8:45  a.m.  The  meeting 
will  be  closed  to  the  public  from  8:30 
a.m.  to  8:45  a.m.  to  permit  the 
committee  to  discuss  the  qualifications 
of  current  Board  members  to  serve  as 
Chairman  of  NAGB.  Based  on  these 
discussions,  the  Board  will  recommend 
a  Chairman  to  the  Secretary.  This 
session  will  disclose  information  of  a 
personal  nature  where  disclosures 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  and  as 
such,  is  protected  by  exemption  (6)  of 
section  552b(c)  of  Title  5  U.S.C. 

The  period  7  a.m.  to  8:30  a.m.,  the 
meeting  will  be  open  to  the  public. 

A  summary  of  tJie  activities  of  the 
closed  session  and  related  matters, 
which  are  informative  to  the  public  and 


consistent  with  the  policy  of  section  5 
U.S.C.  552b,  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825,  800  North 
Capitol  Street  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5  p.m. 

Dated:  )uly  26, 1993. 
RoyTrubjr. 
Executive  Director. 
(FR  Doc.  93-18066  Filed  7-28-93:  8:45  am] 


Non-Compatlng  Continuation  Grant 
Award  Procasa;  Meeting 

agency:  Department  of  Education. 
ACTK3N:  Notice  of  public  meeting  on 
non-competing  continuation  grant 
award  process. 

SUMMARY:  The  Department  of  Education 
will  conduct  a  meeting  (hearing]  to 
solicit  customer  feedback  on  the  current 
process  for  making  non-competing 
continuation  awards  in  discretionary 
grant  programs. 

DATES:  The  one-day  meeting  will  be 
held  from  8:30  a.m.  to  12  noon  on 
August  18, 1993.  If  you  are  unable  to 
attend,  the  Department  will  accept 
written  comments  xuitil  August  27. 
1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  GSA  Regional  Office  Building 
Auditorium  located  at  7th  and  D  Streets 
SW..  Washington,  DC  (entrance  on  the 
D  Street  side).  Written  comments  should 
be  sent  to  Carol  Chelemer,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW..  Washington,  DC 
20202-6439. 

FOR  FURTHER  WFORMATION  CONTACT: 
Carol  Chelemer,  Office  of  Elemental^ 
and  Secondary  Education,  U.S. 
Department  of  Education.  Telephone: 
(202)  401-1258.  Individuals  who  use  a 
Telecommunications  Device  for  the  Deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Department  uses  non-competing 
continuation  grant  awards  to  continue 
funding  after  the  first  year  of  a  project 
for  the  remaining  years  of  a  multi-year 
project  that  was  initially  selected  on  a 
competitive  basis.  During  the  meeting 
participants  are  invited  to  present 
testimony  on  all  aspects  of  the  non- 
competing  continuation  award  process, 
including  but  not  limited  to^ 
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•  Papenirork  nquinments  ft>r  ths 

grantee; 

•  Timingoftheraqiwst  fora 
continuatioQ  applicitian; 

•  Content  of  tne  cootiBtiation 
application; 

•  Timing  ofthe  notification  of  • 
continuation  awafd; 

•  Length  of  the  prooes^ 

•  Interactions  with  Department  staff 
regarding  the  process;  and 

•  Alternative  structuras  for 
accomplishing  the  same  ends. 

Representing  the  Department  will  be 
the  seven  meixi>ers  of  the  Quality 
Improvement  Team  for  Non-Competing 
Continuations. 

Although  the  meeting  is  open,  you  are 
encouraged  to  pTe-register  if  you  plan  to 
present  testimony.  To  pre-register  please 
contact  Tammy  Connelly.  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education. 
Telephone:  (202)  401-0616.  It  would  be 
helpful  to  submit  your  testimony  in 
writing  at  the  meeting. 

Dated:  |uiy  22. 1993. 
Madeleine  M.  Kmua, 
Deputy  Secretary. 

(FR  Doc.  93-1 B0S7  Filed  7-2S-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 


NotiMOflntanrTol 
Environmantal  Impact  Statement  and 
Conduct  a  PutiNc  Scoping  Meeting  for 
the  Propoaad  York  County, 
Pennsylvania,  Cogeneration  Facility 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
DOE  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  environmental  effects  of 
the  construction  and  operation  of  a 
proposed  coal-fired  cogeneration  facility 
in  North  Codorus  Township,  York 
County,  Pennsylvania,  and  to  conduct  a 
public  scoping  meeting.  DC£  will 
prepare  such  an  EIS  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  to  evaluate 
the  environmental  impacts  of  the 
construction  and  operation  of  a  project 
proposed  by  York  County  Energy 
Partners,  L.P.  (YCEP).  The  proposed 
project  involves  the  construction  and 
operation  of  a  new  coal-fired  250- 
megawatt  electric  (MWe)  (2,400  tons/ 
day)  single-train  circulating  fluidized 
bed  (CFB)  boiler,  and  a  pollution  control 
system  consisting  of  selective  non- 
catalytic  reduction  (SNCR)  for  reducing 
emissions  of  oxides  of  nitrogen  and  a 
baghouse  for  reducing  emissions  of 


particulate  matter.  This  facility  «»ould 
be  constructed  adiacent  to  die  P  Jl 
Glatfelter  Company  paper  mill,  which 
would  be  the  purchaser  of  the  steam 
produced  by  dw  proposed  project.  The 
generated  eleotricity  would  be  aokl  to 
the  Metropolitan  Edison  Company  (Met- 
Ed). 

Preparation  ofthe  EIS  will  be  in 
accordance  with  NEPA,  the  Council  on 
Environmental  Quality  (CEQ)  NEPA 
regulaUons  (40  CFR  parts  1500-150B), 
and  the  DOE  regulations  for  compliance 
with  NEPA  (10  CFR  part  1021).  The 
purpose  of  this  Notice  is  to  invite  public 
participation  in  the  process  that  DOE 
will  follow  to  comply  with  NEPA.  and 
to  solicit  public  comments  on  the 
proposed  scope  and  content  of  the  EIS. 

iNvrrATKm  to  comment  and  dates:  To 
ensure  that  the  full  range  of  issues 
related  to  this  proposal  is  addressed, 
DOE  invites  comments  on  the  proposed 
scope  and  content  of  the  EIS  from  all 
interested  parties.  Written  comments  or 
suggestions  to  assist  DOE  in  identifying 
significant  environmental  issues  and  the 
appropriate  scope  of  the  EIS  will  be 
considered  in  preparing  the  draft  EIS 
and  should  be  postmarked  by 
September  24. 1993.  Written  comments 
postmarked  after  that  date  will  be 
considered  to  the  degree  practic^le. 

DOE  will  also  hold  a  public  scoping 
meeting  in  which  agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments  or 
suggestions  with  regard  to  the  range  of 
actions,  alternatives,  and  impacts  to  be 
considered  in  the  EIS.  The  location. 
date,  and  time  of  the  scoping  meeting 
are  provided  in  the  section  of  this 
Notice  entitled  SCOPING  MEETMG. 
Written  and  oral  comments  will  be 
given  equal  weight  and  will  be 
considered  in  determining  the  scope  of 
the  draft  EIS.  When  the  draft  EIS  is 
completed,  its  availability  will  be 
announced  in  the  Federal  Register,  and 
public  comments  will  again  be  solicited. 
Comments  on  the  draft  EIS  will  be 
considered  in  preparing  the  final  EIS. 
Requests  for  copies  of  the  draft  and/or 
final  EIS,  or  questions  concerning  the 
project,  should  be  sent  to  Dr.  Sueilen  A. 
Van  Ooteghem  at  the  address  noted 
below. 

ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS. 
requests  to  speak  at  the  scoping 
meeting,  or  questions  concerning  the 
project,  should  be  directed  to:  Dr. 
Suellon  A.  Van  Ooteghem, 
Environmental  Project  Manager,  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center  (METC).  P.O. 
Box  880,  Morgantown,  West  Virginia 


26507-0680,  Telephone:  (304)  284- 
5443. 

Envelopes  should  be  labeled  "Scoping 
for  the  York  EIS." 

FOR  RIRTHER  aiFOMlATlON:  For  general 
information  on  the  EIS  process,  please 
contact:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  Tel.  (202)  586- 
4600  or  (800)  472-2756. 

SUPPI.EMENTARY  MFORMATKM: 

Background  and  Need  for  the  Proposed 
Action 

Under  terms  of  Public  Law  No.  99- 
190,  Congress  provided  approximately 
$400  million  to  DOE  to  support  the 
construction  and  operation  of 
demonstration  facilities  selected  for 
cost-shared  financial  assistance  as  part 
of  DOE'S  Qean  Coal  Technology  (CCT) 
Demonstration  Program.  The  OCT 
projects  cover  a  bread  spectrum  of 
technologies  having  the  following  in 
common:  (1)  All  are  intended  to 
increase  the  use  of  coal  in  an 
environmentally  acceptable  manner, 
and  (2)  all  are  ready  to  be  proven  at  the 
demonstration  scale. 

On  February  17, 1986,  DOE  issued 
Program  Opportunity  Notice  (PON) 
Number  DE-PSO1-86FE60966  for 
Round  I  of  the  CCT  program,  soliciting 
proposals  to  conduct  cost-shared 
projects  meeting  the  above  criteria.  In 
response  to  the  solicitation,  51 
proposals  were  received.  From  these 
proposals,  nine  projects  were  selected 
by  DOE  for  negotiation  in  July  1986,  and 
a  list  of  alternate  candidates  was 
established  from  which  replacement 
selections  could  be  made  should  any  of 
the  original  nine  not  proceed.  In 
November  1990.  the  Arvah  B.  Hopkins 
Circulating  Fluidized  Bed  Repowering 
Project,  proposed  by  the  City  of 
Tallahassee,  Florida,  was  selected  firom 
the  alternate  list.  As  originally 
envisioned,  this  project  would  have 
repowered  one  of  the  City  of 
Tallahassee's  municipally-owned 
natural  gas  boilers  with  advanced 
circulating  fluidized  bed  combustion 
"clean  coal  technology."  DOE 
determined  that  an  EIS  would  need  to 
be  prepared  for  the  project,  and 
published  a  Federal  Register  Notice  of 
Intent  to  Prepare  an  EIS  on  October  15, 
1990  (55  FR  41747).  A  public  scoping 
meeting  was  held  in  the  City  of 
Tallahassee  on  October  30,  1990,  and 
public  comments  were  received. 
However,  in  the  fall  of  1991,  the  City 
chose  to  not  move  forward  with  the 
project  based  upon  economic  conditions 
specific  to  the  proposed  repowering.       ^ 
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Accordingly,  preparation  of  the  EIS  was 
cancelled,  and  other  potential  hosts  for 
the  project  were  considered.  The  Qty  of 
Tallahassee  indicated  its  willingness  to 
cooperate  with  the  effort  to  relocate  the 
project. 

Subsequently.  DOE  agreed  to  reassign 
the  project  to  YCEP,  a  subsidiary  of  Air 
Products  and  Chemicals,  Inc.,  of 
AUentown.  Pennsylvania.  The  new 
sponsors  had  proposed  to  relocate  the 
project  from  Tallahassee,  Florida,  to  an 
industrial  site  adjacent  to  the  J.E.  Baker 
Company  quarry  and  brick 
manufacturing  operation  in  York 
County,  Pennsylvania,  whore  it  was 
proposed  to  operate  as  a  cogeneration 
facility.  Steam  produced  by  the  project 
would  have  been  purchased  by  the  J.E. 
Baker  Company.  All  other  major  aspects 
of  the  project  would  have  remained 
unchanged  from  the  original  project.  In 
support  of  this  proposed  project,  a 
Federal  Register  Notice  of  Intent  to 
Prepare  an  EIS  was  published  on  August 
11. 1992  (57  FR  35790),  a  scoping 
meeting  was  held  by  DOE  on  August  26, 

1992.  in  York,  Pennsylvania,  and  public 
comments  were  received. 

However,  during  the  summer  of  1992, 
YCEP  sought  opportunities  for  air 
emissions  reductions  from  existing 
companies  in  the  proposed  project 
vicinity  as  a  means  of  acquiring  an 
enhanced  level  of  air  emissions  offsets. 
Discussions  with  the  P.H.  Clatfelter 
Company  (PGC)  indicated  that  the 
desired  level  of  air  emissions  reductions 
could  be  achieved  by  the  relocation  of 
the  project  to  PGC's  Spring  Grove  paper 
mill  facility,  if  the  proposed  YCEP 
project  could  provide  sufficient  steam  to 
largely  displace  the  utilization  of  an 
existing  Clatfelter  coal-fired  boiler.  (The 
old  boiler  would  be  relegated  to  standby 
operation  for  periods  when  sufficient 
steam  from  the  proposed  YCEP  project 
might  not  be  available.)  Additionally,  it 
was  determined  that  the  co-location  of 
the  YCEP  project  with  the  Spring  Grove 
paper  mill  would  enable  YCEP  to  treat 
and  recycle  wastewater  from  the  mill  for 
removal  of  waste  heat  from  the  YCEP 
plant,  thereby  greatly  reducing  the  usage 
of  fresh  water  by  the  facility. 

Accordingly,  on  February  1, 1993, 
YCEP  and  Clatfelter  issued  a  joint 
statement  that  they  were  evaluating  the 
feasibility  of  relocating  the  proposed 
YCEP  project  to  the  Spring  Grove  site. 
IX)E  was  requested  to  consider  this 
proposed  site  change  shortly  thereafter, 
and  issued  its  approval  on  June  23, 

1993.  DOE  has  also  determined  that  an 
EIS  would  need  to  be  prepared  for  this 
proposed  project. 

Tne  Industrial  Participant  for  the 
proposed  relocated  project  is  YCEP.  a 
subsidiary  of  Air  Products  and 


Chemicals.  Inc.,  of  AUentown. 
Pennsylvania.  Other  than  the  location 
and  the  treatment  and  recyclying  of 
wastewater,  all  other  major  aspects  of 
the  project,  including  the  technology. 
the  technology  supplier  (Foster-Wheeler 
Energy  Corporation),  the  250  megawaU 
plant  size,  and  the  Federal  contribution 
of  nearly  $75  million  would  remain 
unchanged  from  the  original  project. 
However,  proposed  steam  production 
would  increase  from  1.725,000  pounds 
per  hour  (Ib/hr)  to  2,100.000  Ib/tir,  and 
coal  consumption  would  change  from 
2.000  tons/day  to  2,400  tons/day. 

YCEP  has  requested  financial 
assistance  from  DOE  for  the  design, 
construction,  and  operation  of  the  250- 
MWe  CFB  boiler  facility.  This  project 
would  use  bituminous  coal  from  eastern 
United  States  mines  and  have  as  the 
project  objective  the  utility-scale 
demonstration  of  CFB  technology.  The 
proposed  project  would  be  a  "grass 
roots^'  independent  power  plant  in 
North  Codorus  Township,  York  County, 
southeastern  Pennsylvania.  The 
proposed  36-acre  site  is  adjacent  to  the 
P.H.  Clatfelter  Company  paper  mill.  The 
paper  mill  would  be  the  purchaser  of 
the  steam  that  would  be  generated  by 
this  project.  The  proposed  site, 
currently  being  used  for  recreational 
and  agricultural  purposes,  had  long 
been  intended  for  future  industrial 
development  by  the  P.H.  Clatfelter 
Company.  As  noted  in  the  section  of 
this  Notice  entitled  Identification  of 
Environmental  Issues.  DOE  will 
evaluate  cumulative  impacts  in  the  EIS 
for  all  important  issues  in  the  vicinity 
of  the  site.  Cost,  environmental,  and 
technical  data  from  the  project  would  be 
developed  for  use  by  the  utility  industry 
in  evaluating  this  technology  as  a 
commercially  viable  power  generation 
alternative.  After  the  anticipated  24- 
month  demonstration  period  of 
operation  is  concluded,  YCEP  plans  to 
continue  project  operation  on  a 
commercial  basis. 

Proposed  Action 

The  proposed  Federal  action  is  for 
DOE  to  provide  cost-shared  financial 
assistance  to  YCEP  for  the  design, 
construction,  and  operation  of  a  250- 
MWe  CFB  boiler  facility,  known  as  the 
York  County  Energy  Partners 
cogeneration  facility,  to  be  located 
adjacent  to  the  P.H.  Clatfelter  Company 
paper  mill  in  York  County. 
Pennsylvania.  The  objective  of  the 
proposed  project  would  be  to 
demonstrate  utility-scale  CFB 
cogeneration  technology,  while 
incorporating  a  pollution  control  system 
for  reducing  emissions  of  oxides  of 


nitrogen  and  a  beghouse  for  reducing 
emissions  of  particulate  matter. 

The  total  cost  of  the  proposed  project 
is  projected  to  be  approximately  $380 
million,  with  DOE's  share  being  less 
than  20  percent,  or  nearly  S75  million. 
The  project  would  last  approximately 
105  months,  including  design, 
construction,  and  demonstration.  If  the 
outcome  of  the  NEPA  review  process  is 
favorable,  construction  currently  is 
projected  to  start  in  January.  1995. 
Operation  of  the  project  during  the 
anticipated  24-month  demonstration 
period  would  provide  the  information 
and  experience  needed  to  successfully 
demonstrate  CFB  technology  as  a  viable 
alteAiative  to  conventional  coal-fired 
power  plant  technologies.  Once  EXDE's 
involvement  is  completed,  YCEP  plans 
to  continue  operating  the  project  on  a 
commercial  basis. 

The  proposed  York  County  Energy 
Partners  cogeneration  facility  would  be 
located  on  a  36-acre  site  in  North 
Codorus  Township  currently  owned  by 
the  P.H.  Clatfelter  Company;  however, 
YCEP  would  purchase  the  site  prior  to 
construction.  The  site  is  bounded  to  the 
south  by  State  Route  116,  on  the  east  by 
Kessler  Pond,  on  the  west  by  the 
existing  P.H.  Clatfelter  Company's 
processing  area  for  incoming  logwood 
(referred  to  as  the  roundwood  facility), 
and  on  the  north  by  Codorus  Creek.  The 
proposed  site  is  vacant  and  currently 
used  for  recreational  and  agricultural 
purposes.  Topography  of  the  proposed 
site  is  generally  flat.  Landscaping  and 
berming  would  be  incorporated  into  the 
facility  design  to  provide  an  attractive 
view  of  the  completed  facility.  A 
preliminary  land  development  plan  has 
been  filed  by  YCEP  with  the  North 
Codorus  Township  Board  of  Supervisors 
and  is  currently  under  review. 

The  proposed  facility  would  include 
the  following  major  subsystems  and  key 
components: 

•  Turbine  Bay. 

•  Switch  Yard. 

•  Water  Treatment  Building, 

•  Boiler  Room.  Sump,  and  Utility 
Pump  Building. 

•  Live  Coal  Storage  Area  and  Coal 
Unloading  Building. 

•  Raw  Water  ana  Condensate  Tanks. 

•  Limestone  and  Ash  Storage  Silos, 

•  Cooling  Tower, 

•  Baghouse.  and 

•  Stack  for  air  emissions. 

The  proposed  project  would  require 
the  construction  of  an  electric 
interconnection  system  and  a  new 
115.000  volt  interconnection  power  line 
to  a  Met-Ed  owned  substation  located 
several  miles  from  the  site.  Several 
alternative  interconnection 
arrangements  and  power  line  routes  are 
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currently  being  evaluated  by  YCEP  and 
the  Metropolitan  Edison  Company. 

Alternatives 

Section  102{2)(C)  of  NEPA  requires 
that  agencies  discuss  the  reasonable 
alternatives  to  the  proposed  action  in  an 
impact  statement.  The  term  "reasonable 
alternatives"  is  not  self-defining,  but 
rather  must  be  determined  by  the 
underlying  legislation.  The  goals  of  the 
proposed  Federal  action  establish  the 
limits  of  its  reasonable  alternatives. 
Congress  established  a  very  speciHc  goal 
for  Round  I  of  the  CCT  Program,  i.e..  to 
make  available  to  the  U.S.  energy 
marketplace  a  number  of  advanced, 
more  efficient,  economically  feasible, 
and  environmentally  acceptable,  coal 
technologies. 

Congress  also  directed  DOE  to  pursue 
the  goals  of  the  legislation  by  means  of 
partial  funding  (cost-sharing)  of  projects 
owned  and  controlled  by  non-Federal 
government  sponsors.  This  statutory 
requirement  places  IX)E  in  a  much  more 
limited  role  than  if  the  Federal 
government  were  the  owner  and 
operator  of  the  project.  In  the  latter 
situation.  DOE  would  be  responsible  for 
a  comprehensive  review  of  reasonable 
alternatives  for  siting  the  project. 
However,  in  dealing  with  an  applicant, 
the  scope  of  alternatives  is  necessarily 
more  restricted,  because  the  agency 
must  focus  on  alternative  ways  to 
accomplish  its  purpose  which  reflect 
both  the  application  before  it  and  the 
functions  it  plays  in  the  decisional 

S>rocess.  It  is  appcopriate  in  such  cases 
or  DOE  to  give  substantial  weight  to  the 
applicant's  needs  in  establishing  a 
project's  reasonable  alternatives. 

A  Final  Programmatic  Environmental 
Impact  Statement  (PEIS)  for  the  CCT 
Program  was  issued  by  DOE  in 
November  1989  (DOE/EIS-0146).  Two 
alternatives  were  evaluated  in  the  PEIS: 
(1)  The  "no  action"  alternative,  which 
assumed  that  the  CCT  Program  was  not 
continued  and  that  conventional  coal- 
fired  technologies  with  flue  gas 
desulfurization  and  oxides  of  nitrogen 
controls  to  meet  New  Source 
Performance  Standards  would  continue 
to  be  used;  and  (2)  the  proposed  action, 
which  assumed  that  CCT  projects  were 
selected  and  funded,  and  that 
successfully  demonstrated  technologies 
would  undergo  widespread 
commercialization  by  the  year  2010, 

Based  on  the  foregoing  principles  and 
the  analysis  developed  in  the  PEIS.  the 
only  reasonable  alternative  to  the 
proposed  action  of  providing  cost- 
shared  funding  support  for  the  YCEP 
project  is  the  no-action  alternative.  In 
the  no-action  case,  the  project  would 
not  contribute  to  the  objective  of  the 


CCT  program,  which  is  to  make 
available  to  the  U.S.  energy  marketplace 
a  number  of  advanced,  more  efficient, 
economically  feasible,  and 
environmentally  acceptable  coal 
technologies.  The  facility  probably 
would  not  be  constructed  and  operated; 
therefore,  neither  potential 
environmental  impacts  related  to 
facility  construction  and  operation,  nor 
potential  environmental  benefits 
resulting  from  commercialization  of  the 
technology,  would  occur. 

DOE  acknowledges  its  obligation  to 
examine  reasonable  alternatives  which 
are  beyond  its  immediate  authority  to 
implement,  but  which  could  also  meet 
the  objectives  of  the  CCT  Program.  DOE 
is  requesting  public  comment  on 
reasonable  alternatives  to  the  proposed 
YCEP  cogeneration  facility  CFB 
Demonstration  Project. 

Identification  of  Environmenlal  Issues 

The  following  issues  associated  with 
the  construction  and  operation  of  the 
proposed  project  will  be  considered  in 
detail  by  DOE  during  its  evaluation. 
This  list  is  neither  intended  to  be  all 
inclusive,  nor  is  it  a  predetermination  of 
potential  impacts.  Additions  to  or 
deletions  from  this  list  may  occur  as  a 
result  of  the  scoping  process. 

(1)  Air  Quality:  The  effects  of  air 
emissions  within  the  region 
surrounding  the  site. 

(2)  Water  Resources  and  Water 
Quality:  The  qualitative  and 
quantitative  effects  on  water  resources 
and  other  water  users  in  the  region. 

(3)  Wetlands:  Wetlands  potentially 
impacted  by  facility  construction  and 
operation. 

(4)  Socioeconomics:  Potential  bearing 
on  communities  that  might  be  affected 
by  the  project,  as  well  as  consumer  costs 
associated  with  this  project. 

(5)  Land  Use:  The  potential 
consequences  to  land,  utilities, 
transportation  routes,  and  traffic 
patterns  resulting  from  the  project  as 
well  as  issues  related  to  prime 
farmlands. 

(6)  Solid  Waste:  The  environmental 
effects  of  generation,  treatment, 
transport,  storage,  and  disposal  of  solid 
wastes. 

(7)  Biological  Resources:  Potential 
disturbance  or  destruction  of  species, 
including  the  potential  effects  on 
biodiversity  and  threatened  or 
endangered  species  of  flora  and  fauna. 
However,  neither  threatened  nor 
endangered  species  have  been  identified 
thus  far  to  be  associated  with  the 
proposed  project  area.  DOE  will  consult 
with  the  U.S.  Fish  and  Wildlife  Service 
of  the  U.S.  Department  of  the  Interior 


regarding  potentially  threatened  or 
endangered  species. 

(8)  Cultural  Resources:  Potential 
effects  on  historical,  archaeological, 
scientific,  or  culturally  important  sites. 

(9)  Cumulative  Impacts:  NEPA 
requires  that  the  EIS  evaluate  the  impact 
on  the  environment  that  results  from  the 
incremental  impact  of  the  action  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions, 
regardless  of  what  agency  (Federal  or 
non-Federal)  or  person  undertakes  such 
other  actions.  Cumulative  impacts  can 
result  from  individually  minor  but 
collectively  significant  actions  taking 
place  over  a  period  of  time.  Cumulative 
impacts  will  be  evaluated  within  the  EIS 
for  all  important  issues  in  the  vicinity 
of  the  site. 

(10)  Pollution  Prevention  and  Waste 
Minimization. 

Issues  that  are  significant  will  be 
addressed  in  detail;  issues  that  are  not 
considered  significant  will  be  discussed 
in  less  detail,  or  as  appropriate  to  clarify 
and  distinguish  impacts  among 
alternatives. 

NEPA  and  the  Scoping  Process 

DOE  will  comply  with  the  NEPA 
process  as  outlined  in  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  parts  1500-1508)  and  DOE 
regulations  for  compliance  with  NEPA 
(10  CFR  part  1021). 

Scoping,  which  is  an  integral  part  of 
the  NEPA  process,  is  a  procedure  that 
solicits  public  input  to  the  EIS  process 
to  ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
little  significance  do  not  consume  time 
and  effort;  (3)  the  draft  EIS  is  thorough 
and  balanced;  and  (4)  delays  occasioned 
by  an  inadequate  draft  EIS  are  avoided 
(40  CFR  1501.7).  DOE  NEPA  regulations 
require  that  the  scoping  process 
commence  as  soon  as  practicable  after  a 
decision  has  been  reached  to  prepare  an 
EIS  in  order  to  provide  an  early  and 
open  process  for  determining  the  scope 
of  issues  to  be  addressed  and  to  identify 
the  significant  issues  related  to  a 
proposed  action.  The  scope  of  issues  to 
be  addressed  in  a  Draft  EIS  will  be 
determined,  in  part,  hxim  written 
comments  submitted  by  mail  and 
comments  presented  orally  or  in  writing 
at  a  public  scoping  meeting  (see  below). 
The  results  of  the  scoping  process  will 
be  incorporated  into  a  document  called 
an  Implementation  Plan  (IP),  which 
provides  guidance  for  the  preparation  of 
the  EIS 

The  above  preliminary  identification 
of  reasonable  alternatives  and 
environmental  issues  is  not  meant  to  be 
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exhaustive  or  final.  DOE  identified  tbe 
reasonable  alternatives  and  potential 
environmental  issues  shown  above 
based  on  its  experience  with  similar 
concerns  that  have  been  raised  for  other 
comparable  DOE  projects.  DOE 
considers  the  scoping  process  to  be 
open  and  dynamic  in  the  sense  that 
alternatives  other  than  those  given 
above  may  warrant  examination,  and 
new  matters  may  be  identified  for 
potential  evaluation.  The  scoping 
process  will  involve  all  interested 
agencies  (Federal,  State.  County,  and 
local),  groups,  and  indiviAial  members 
of  the  public.  Interested  parties  are 


invited  to  participate  in  the  scoping 
process  by  providing  comments  on  both 
the  alternatives  and  the  issues  to  be 
addressed  in  the  EIS.  DOE  will  consider 
all  comments  in  preparing  the  IP,  which 
will  specify  the  reasonable  alternatives, 
identify  the  significant  environmental 
issues  to  be  analyzed  in  depth,  and 
eliminate  from  detailed  study  those 
alternatives  and  environmental  issues 
that  are  not  significant  or  pertinent. 
When  complete,  the  IP  will  be  available 
for  public  review  at  the  locations 
identified  below. 

The  Draft  EIS  will  be  released  to  the 
public  for  review  and  comment. 
Comments  will  be  invited  both  by  mail 
and  at  a  public  hearing,  the  procedures 
for  which  will  be  similar  to  the  public 
scoping  meeting  discussed  in  this 
Notice.  After  all  oral  and  wTitten 
comments  have  been  considered,  DOE 
will  publish  a  Final  EIS  and  issue  a 
Record  of  Decision  (ROD)  that  will 
inform  the  public  whether  DOE  intends 
either  (1)  to  proceed  with  the  proposed 
Federal  action,  (2)  to  proceed  with  an 
alternative  to  the  proposed  Federal 
action,  or  (3)  to  adopt  the  "no-action" 
alternative  described  earlier  in  this 
Notice.  No  Federal  funds  are  authorized 
for  construction,  operation,  or 
dismantlement  of  the  proposed  project 
unless  and  until  the  NTPA  review 
process  has  culminated  in  a  favorable 
outcome  to  proceed  with  the  proposed 
project  or  an  alternative  to  the  proposed 
project,  as  documented  in  the  ROD. 

Scoping  Meeting  I 

A  public  scoping  meeting  will  be  held 
at  the  location,  on  the  date,  and  at  the 
time  indicated  below.  This  scoping 
meeting,  will  be  informal,  with  a 
presiding  officer  designated  by  DOE 
who  will  establish  procedures  governing 
the  conduct  of  the  meeting.  The  meeting 
will  not  be  conducted  as  an  evidentiary 
hearing,  and  those  who  choose  to  make 
statements  may  not  be  cross-examined 
by  other  speakers.  To  ensure  that 
everyone  who  wishes  to  speak  has  a 
chance  to  do  so,  five  minutes  will  be 


allotted  to  each  speaker.  Depending  on 
the  numbOT  of  persons  requesting  to  be 
heard.  DOE  may  allow  longer  times  for 
representatives  of  organizations.  Persons 
wishing  to  speak  on  behalf  of  an 
organization  should  identify  that 
organization  in  their  request  to  speak. 
Persons  who  have  not  submitted  a 
request  to  speak  in  advance  may  register 
to  speak  at  the  scoping  meeting.  They 
will  be  called  on  to  present  their 
cxHnmffiits  as  time  permits.  Oral  and 
written  comments  will  be  given  equal 
weight  by  DOE.  Written  commwits  may 
also  be  submitted  after  the  scoping 
meeting,  but  should  be  postmarked  by 
September  24, 1993,  and  forwarded  to 
Dr.  Suellen  A.  Van  Ooteghem, 
Environmental  Project  Manager, 
Morgantown  Energy  Technology  Center, 
as  provided  in  the  A00RE88E8  secticm  of 
this  Notice.  Written  comments 
postmarked  after  that  date  will  be 
considered  to  the  degree  practicable. 

The  meeting  is  scheduled  as  follows: 

Date:  Thursday,  August  19, 1993. 

Time:  7  p.m.  (Registration  opens  at  6 
p.m.) 

Place:  North  Codorus  Tovrasbip  Fire 
Company  Auditorium,  RD  1,  Box  No. 
1034 A.  Fire  Hall  Road,  North  Codorus 
Township.  PA  17362,  (717)  225-4812. 

Complete  transcripts  of  the  public 
scoping  meeting  will  be  retained  by 
DOE  and  made  available  fcH-  inspection 
during  business  hours,  Monday  through 
Friday,  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room. 
Ferrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
and  at  the  Department  of  Energy. 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road,  Morgantown. 
West  Virginia  26505.  Additional  copies 
of  the  public  scoping  meeting  transcript 
will  also  be  made  available  during 
normal  business  hours  at  the  following 
locations: 

1.  Glatfelter  Memorial  Library.  101 
Glenview  Road,  Spring  Grove, 
Pennsylvania  17362,  (717)  225-3220. 

2.  York  County  Library,  118  Pleasant 
Acres  Road,  York,  Pennsylvania 
17401.  (717)  757-9685. 

3.  York  County  Court  House,  28  E. 
Market  Street,  York,  Pennsylvania 
17401.  (717)  771-9675. 

In  addition,  copies  of  the  public 
scoping  meeting  transcript  will  be  made 
available  for  purchase.  Those  interested 
parties  who  do  not  wish  to  submit 
comments  or  suggestions  at  this  time, 
but  who  would  luLe  to  receive  a  copy  of 
the  Draft  EIS  when  it  is  prepared. 
should  notify  Dr.  Suellen  A.  Van 
Ooteghem,  Environmental  Project 
Manager,  Morgantown  Enerey 
Technology  Coiter.  at  the  address  given 
in  the  ADDRESSES  section  of  this  Notice. 


Signed  in  Washington,  DC,  this  26th  day  of 
July  1993,  for  the  United  States  Depertment 
of  Energy. 
Peter  N.  Brash. 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Heakh. 

(FR  Doc  93-18120  Filed  7-28-93;  8:45  ami 
■iJJNQ  OOQg  4M0  tH'* 

Energy  biformatlon  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administratian.  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Enngy  Infonnation 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511. 44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s)';  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  volxmtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  homs  per  response:  (12) 
The  estimated  total  annual  respondent 
biuden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  shoiild 
advise  the  OMB  DCJE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 

E lease  notify  the  EIA  contact  listed 
alow.) 


Statutoiy  A 
Paperwork  Re 
No.  96-511), 
Title  44  UniU 
3506(a}  and  (i 
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ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  0MB  for  review  was: 

1.  Economic  Regulatory 
Administration 

2.  ERA-766R 
3. 1903-0073 

4.  Recordkeeping  Requirements  of 
EKDE's  Allocation  and  Price  Rules 

5.  Extension 

6.  Recordkeeping 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  551  recordkeepers 

10.  Not  applicable 

11.4  hours  per  recordkeeper 

12.  2,204  recordkeeping  hours 

13.  ERA-766R  requires  firms  in  all 
segments  of  the  oil  industry  to  maintain 
only  those  records  essential  to  the 
orderly  and  timely  completion  of  the  oil 
pricing  enforcement  program.  Firms  not 
having  such  records  would  be  exempt 
from  the  recordkeeping  requirements  of 
10  CFR  210.1. 

Statutoiy  Autlwrity:  Section  2(a]  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C. 
3506(a)  and  (c)  (1)). 

Issued  in  Washington.  DC.  July  22, 1993. 
Yvonne  M.  Biahop, 
Director.  Statistical  Standards,  Energy 
Information  Administration. 
IFR  Doc.  93-18121  Filed  7-28-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 


[Doclwt  No*.  ER93-783-000.  et  aL] 

Northern  States  Power  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Northern  States  Poiver  Co. 

(Docket  No.  ER93-783-000] 
July  22, 1993. 

Take  notice  that  on  July  12, 1993, 
Northern  States  Power  Company 
(Northern  States)  tendered  for  filing  a 
Power  and  Energy  Supply  Agreement 
between  the  City  of  Wdcefield  and 
Northern  States. 

Comment  date:  August  5. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montana-Dakota  Utilities  Co. 

(Docket  No.  ER93-791-0001 
July  22, 1993. 

Take  notice  that  Montan&-Dakota 
Utilities  Co.  ("Montana-Dakota"),  on 
July  15. 1993.  tendered  for  filing:  (1)  a 
Special  Services  Agreement 
("Agreement")  dated  December  8. 1965 
between  Montana-Dakota  and  United 
Power  Association  ("UPA");  (2) 
Supplement  No.  1  to  the  Agreement, 
dated  December  23, 1983;  and  (3)  Notice 
of  Montana-Dakota,  pursuant  to  18  CFR 
U35.15,  that  the  Agreement  is 
terminated  as  of  April  30, 1992. 

As  described  in  the  filing  Montana- 
Dakota  requests  waiver  of  the  notice 
requirements  so  that  the  Agreement, 
Supplement,  and  Notice  are  deemed 
effective  on  January  1, 1966,  November 
1, 1983,  and  April  30, 1992, 
respectively.  Alternatively,  Montana- 
Dakota  seeks  waiver  of  any  refunds. 

Copies  of  the  filing  were  served  upon 
UPA  and  the  North  Dakota  Public 
Service  Commission. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Midwest  Power  Systems,  Inc. 

(Docket  No.  ER93-784-0001 
July  22, 1993. 

Take  notice  that  on  July  13. 1993. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  a  request  for  rate 
schedule  redesignation.  Subsequent  to 
the  merger  of  Iowa  Power  Inc.  (IP)  and 
Iowa  Public  Service  Company  (IPS), 
approved  by  the  Commission  in  Docket 
No.  EC92-5-O00.  all  rate  schedules  were 
redesignated  under  MPSI. 

In  Docket  No.  ER92-288-000. 
accepted  by  the  Commission  on  August 
17, 1992,  MPSI  submitted  for  filing  a 
General  Facilities  Agreement  with 
Central  Iowa  Power  Cooperative 
(QPCO)  which  consolidated  existing 
intercoimection,  transmission  service, 
and  facilities  agreements  with  QPCO. 
The  Commission  designated  the  General 
Facilities  Agreement  as  Iowa  Power  (IP) 
Rate  Schedule  No.  82  (redesignated  as 
MPSI  Rate  Schedule  No.  30  in  Docket 
No.  ER92-784-O00). 


In  the  process  of  designating  Rate 
Schedule  No.  82,  the  following  rate 
schedules  were  superseded  to  account 
for  the  consohdation  of  the  various 
QPCO  agreements: 
l.IPFPCNo.  27 

2.  IPFPCNo.  31 

3.  IP  FERC  No.  48 

4.  IP  FERC  No.  51 

Upon  further  review,  we  determined 
that  Item  No.  4  above  (IP  FERC  No.  51) 
should  have  been  IP  FERC  No.  59 
(redesignated  MPSI  Rate  Schedule  No. 
17  in  Docket  No.  ER92-794-000). 

MPSI  is  requesting  the  designation  of 
an  MPSI  Rate  Schedule  to  accommodate 
the  Cedar  Falls  Agreement  (IP  Rate 
Schedule  No.  51)  that  was 
unintentionally  canceled  in  Docket  No. 
ER92-288-000. 

Notice  of  the  filing  has  been  served 
upon  the  Iowa  Utilities  Board  and  Cedar 
Falls  Utilities. 

Comment  date:  August  5,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  and  Gas  Co. 

(Docket  No  ER93-799-000] 
July  22, 1993. 

Take  notice  that  on  July  19, 1993, 
Public  Service  Electric  and  Gas 
Company  (PS),  tendered  for  filing 
Agreement  between  Philadelphia 
Electric  Company  and  Public  Service 
Electric  and  Gas  Company  dated 
January  12, 1932,  as  amended  October 
21, 1982. 

PS  states  that  the  reason  for  the  filing 
is  to  cover  the  facilities  and  payments 
to  PS  for  supplying  electrical  power  on 
PE's  behalf  to  the  National  Rail 
Passenger  Corporation  (AMTRAK)  at 
PS's  Metuchen  Switching  Station. 

PS  requests  that  the  filing  be 
permitted  to  become  effective  as  of  the 
date  of  the  agreement,  January  12, 1932. 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

PS  states  that  a  copy  of  this  filing  has 
been  sent  to  PE  and  to  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  data:  August  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  New  England  Power  Co. 

(Docket  No  ER93-801-000) 
July  22, 1993. 

Take  notice  that  on  July  19,  1993, 
New  England  Power  Company  (NEP), 
tendered  for  filing  an  executed  copy  of 
its  Service  Agreement  No.  1  under 
NEP's  FERC  Electric  Tariff  No.  6. 
According  to  NEP,  the  Commission  had 
previously  made  the  Service  Agreement 
en^ective  as  of  April  1, 1993  in  Docket 
No.  ER93-348-000. 
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Comment  date:  AuguM  6, 1903.  in 
accordanoB  with  Standard  PaniBriph  E 
at  the  end  of  this  notice,  j 

6.  Florida  Power  ft  light  Co. 

(Docket  No  ER93-Mfr-000| 
July  22, 1993. 

Take  notice  that  on  July  21, 1993. 
Florida  Power  k  Light  Company  (FPL) 
filed  supplemental  infbrnMtion 
regarding  its  filing  in  this  docket. 

Comment  date:  Atigust  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice,  j 

7.  Boston  Edison  Co. 

(Docket  No  ER93-787-000I 
July  22. 1993. 

Take  notice  that  on  July  13, 1993, 
Boston  Edison  Company  (BECo) 
tendered  for  filing  a  Senrice  Agreement 
and  Appendix  A  for  Consolidated 
Edison  Company  of  New  York  for  the 
sale  and/or  exchange  or  power  from 
time  to  time  pursuant  to  BECo's  Electric 
Tariff.  Original  Volume  No.  6.  BECo 
requests  that  this  Service  Agreement 
and  Appendix  A  become  effective  on 
July  15, 1993. 

Comment  date:  August  6, 1993,  in 
accordance  with  Standard  Paragrsph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Senrice  Ce. 

(Docket  No  ER93-79»-O00] 
July  23. 1993. 

Take  notice  that  on  July  19, 1993. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  supplemental 
information  in  response  to  a  Staff 
request  for  additional  information 
related  to  APS  origiDal  filing  in  this 
docket 

Copies  of  this  filing  have  been  M>rved 
upon  YCA  and  the  Arizona  Corpc.'ation 
Ccmmission. 

Comment  date;  August  9, 1993.  in 
accordance  with  Standard  Par^n  ph  E 
at  the  end  of  this  notice. 

9.  Central  Power  and  Light  Ca 

(Docket  No.  ER93-796-000) 
'  July  23.  1993. 

Take  notice  that  on  July  16. 19f  3, 
Central  Power  and  Li^t  Company  (CPL) 
tendered  for  filing  an  Agreement  for 
Transmission  Wheeling  Service  dated 
June  15, 1993.  between  CPL  and  Cap 
Rock  Electric  Cooperative,  Inc.  acting 
for  and  on  behalf  of  its  Hunt-CoIL  n 
Division.  Under  the  Agreement,  CPL 
will  provide  Hunt-CoUin  with 
transmission  wheeling  service  for  firm 
capacity  and  associated  energy  that 
Hunt-Collin  will  purchase  from  t;ie 
Lower  Colorado  River  Authority.  CPL 
requests  that  the  Agreement  be  accepted 
to  become  effective  as  of  July  17, 1993. 


Copies  of  the  filing  have  been  served 
on  Cap  Rock  and  the  Public  utility 
Commission  of  Texas. 

Comment  date:  August  9, 1993,  in 
accordance  with  Staiuiard  Ptfa^i>h  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Go. 

(Docket  No.  ER93-8O2-00OI 
July  23, 1993. 

Take  notice  that  New  England  PoMwr 
Company  (NEP),  on  July  19, 1993, 
tendered  for  filing  supplements  to  its 
service  agreement  with  Connecticut 
Municipal  Electric  Energy  Cooperative 
under  NEP's  FERC  Electric  Tariff. 
Original  Volume  No.  3. 

Comment  date:  August  9, 1993.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

11.  Minnesota  Power  &  Light  Co. 

(Doc:ket  No.  ER93-797-O0OI 
July  23. 1993. 

Take  notice  that  on  July  19,  1993, 
Minnesota  Power  A  Light  Company 
(Minnesota  Power)  tendered  for  filing  an 
amendment  to  its  Negotiated  Capacity 
Option  Agreement  with  Wisconsin 
Power  &  Light  Company  (WPiL). 
Minnesota  Power  requests  an  effective 
date  ofjuly  23, 1993. 

Copies  of  the  filing  have  been  served 
upon  WP&L.  the  Minnesota  Public 
Utilities  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  9, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  West  Texas  Utilities  Co. 

(Docket  No.  ER93-795-O001 
luly  23.  1993. 

Take  notice  that  on  July  16. 1993. 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Agreement  for 
Transmission  Wheeling  Service  dated 
June  15,  1993  between  WTU  and  Cap 
Rock  Electric  Cooperative,  Inc.  acting 
for  and  on  behalf  of  its  Himt-CoUin 
Division.  Under  the  Agreement.  WTU 
wiil  provide  Hunt-Collin  with 
transmission  wheeling  service  for  fir.Ti 
capacity  and  associated  energy  that 
Hunt-Coliin  will  purchase  bom  the 
Lower  Colorado  River  Authority.  WTU 
requests  that  the  Agreement  be  accepted 
to  bec:ome  effective  as  of  July  17. 1993. 

Copies  of  the  filing  have  been  served 
on  Cap  Rock  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  9, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  The  ConnecticiH  Lig^  and 
Co. 

(Docket  No.  ER93-793-00(4 
July  23. 1993. 

Take  notice  that  on  July  16, 1993,  The 
Connecticut  Light  and  Power  Company 
(CLftP),  an  operating  subsidiary  of 
Northeast  Utilities  Service  Company, 
tendered  for  filing,  pursuant  to  section 
205  of  the  Federal  Power  Act  and 
$  35 . 1 3  of  the  Commission's 
Regulations,  proposed  changes  to  the 
nuclear  decommissioning  cost  estimate 
contained  in  the  Life-of-Unit  Contract 
between  CL&P  and  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  for  Millstone  Point  Unit  Nos. 
1  and  2.  By  agreement  of  the  parties,  the 
proposed  change  in  decommissioning 
expense  {>ayments  reflect  the  revised 
de<:ommissioning  cost  estimates 
approved  by  the  Connecticut 
Department  of  Public  Utility  Control 
(DPUC)  for  retail  rates.  CL&P  requests  an 
effective  date  ofjuly  1, 1994. 

CL&P  states  that  copies  of  its  filing 
have  been  provided  to  CMEEC  and  the 
Connecticut  DPUC. 

Comment  date:  August  9, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

New  York  State  Electric  *  Gas  Corp. 

(Docket  No.  ER93-«00-«X)| 
July  23. 1993. 

Take  notice  that  New  York  State 
Electric  A  Gas  Corporation  (NYSEC).  on 
July  19. 1993,  tendered  for  filing 
Supplement  No.  8  to  its  Agreement  with 
Coiisoiidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  designated  Rate 
Sciiedule  FERC  No.  87.  The  proposed 
changes  would  increase  revenues  by 
$40,120  based  on  the  twelve  month 
period  ending  March  31, 1994. 

This  rale  filing,  Supplement  No.  8,  is 
made  pursuant  to  section  1  (e)  and  (0 
and  2  (e).  (f)  and  (g)  of  Article  ID  of  the 
August  23,  1983  Facilities  Agreement — 
Rate  Schedule  FERC  No.  87.  The  annual 
charges  for  routine  operation  and 
maintenance  and  general  expenses,  as 
well  as  revenue  and  property  taxes  are 
revised  based  on  data  taken  from 
NYSEG's  Annual  Report  to  the  Federal 
Energy  Regulatory  Commission  (FERC 
Form  1)  for  the  twelve  months  ended 
December  31. 1992.  In  addition.  Con 
Edison's  pro  rata  share  of  the  total 
annual  carrying  charges  associated  with 
the  firm  supply  system  is  calculated 
based  on  the  rale  of  Con  Edison's  one 
hour  demand  at  Monhansic  plus 
estimated  NYSEG  and  Con  Edison  one 
hour  peak  input  at  Wood  Street.  The 
levelized  annual  carrying  charges 
included  in  the  calculation  reflect  a 
11.20  percent  return  on  equity  whici) 


Standard  Pi 
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was  approved  by  the  New  York  State 
Public  Service  Commission's  Opinion 
92-21  in  Cases  91-E-0863. 91^-0864, 
91-G-0865.  effective  August  1. 1992. 

NYSEG  requests  an  effective  date  of 
April  1, 1993,  and.  thereforo,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  tiling  were  served  upon 
Consolidated  Edison  Company  of  New 
York  and  on  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  August  9, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

.  Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  niing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell, 
Secretary. 

[PR  Doc  93-18089  Filed  7-28-93;  8:45  am) 
BILUNG  COM  Cri7-01-M 

[DockM  No*.  CP93-558-000.  at  all 

Panhandle  Eastern  Pipe  Una 
Company,  at  al.;  Natural  Gaa 
Certificate  Rlinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

IDocket  No.  CP93-S58-000) 
July  22, 1993. 

Take  notice  that  on  July  16, 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP93-55a-O00  a  request  under  Section 
7(b)  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for  a 
certificate  permitting  and  approving 
abandonment  of  a  gas  purchase, 
transportation  and  exchange  agreement 
(Master  Agreement)  between  Panhandle 
and  Colorado  biterstate  Gas  Company 
(CIG),  all  as  more  fully  set  forth  in  the 


request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  in  compliance 
with  the  Commission's  Order  On  Show 
Cause  Order  And  Dismissing  Request 
For  Rehearing  issued  on  June  22. 1993, 
Panhandle  is  requesting  that  the 
Commission  issue  an  order  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
authorizing  the  abandonment  of  the 
Master  Agreement,  effective  on  July  22. 
1993. 

Comment  date:  August  12, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Carnegie  Natural  Gas  Co.  and 
Carnegie  Interstate  Pipeline  Co. 

(Docket  No.  C3'93-55  2-0001 
July  22, 1993. 

Take  notice  that  on  July  14, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  and  Carnegie  Interstate 
Pipeline  Company  (aPCO).  800  Regis 
Avenue,  Pittsburgh.  Pennsylvania 
15236.  jointly  referred  to  as  Applicants, 
filed  an  application  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  and  part  157  of  the  Commission's 
regulations  for  authorization  to  permit 
Carnegie  to  abandon  facilities  and 
services  by  transfer  to  CIPCO  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  acquisition, 
ownership  and  operation  by  CIPCO  of 
jurisdictional  facilities  and  the 
transportation  and  sale  for  resale  by 
CIPCO  of  natural  gas  in  interstate 
commerce,  respectively,  all  as  more 
fully  set  forth  in  the  application. 
Applicants  also  request  that  the 
Commission  authorize  certain  of  the 
facilities  proposed  in  the  application  to 
be  transferred  to  CIPCO  to  be 
refunctionalized  from  the  gathering 
function  to  the  transmission  function. 

Applicants  state  that,  upon  the 
effective  date  of  the  transfer,  CIPCO,  an 
affiliate  of  Carnegie,  would  become  a 
natural  gas  company  under  the  Natural 
Gas  Act  and  a  successor-in-interest  to 
Carnegie's  interstate  pipeline  business. 
Applicants  further  state  that,  upon  the 
effective  date  of  the  transfer,  Carnegie 
would  become  exempt  horn  the 
Commission's  jurisdiction  by  reason  of 
Section  1(c)  of  the  Natural  Gas  Act. 

Applicants  specifically  request  that 
the  Commission:  (1)  authorize  Carnegie 
to  abandon,  by  transfer  to  QPCO,  all  of 
its  FERC-jurisdictional  services  and 
facilities,  except  for  certain  transmission 
facilities  located  at  the  northern  portion 
of  Carnegie's  system  (consisting  of  eight 
discrete  segments  of  pipeline,  a 
compressor  station,  and  associated 
facilities),  which  Carnegie  proposes  to 


retain  for  use  in  its  distribution 
operations:  (2)  issue  a  certificate  of 
public  convenience  and  necessity 
authorizing  CIPCO  to  acquire,  own  and 
operate  the  jurisdictional  facilities 
transferred  by  Carnegie  and  to  provide 
jurisdictional  sales  and  transportation 
services  using  those  facilities,  and  for 
blanket  authorization  pursuant  to  the 
terms  and  conditions  set  forth  in 
subparts  G  and  J  of  part  284  and  subpart 
F  of  part  157  of  the  Commission's 
Regulations;  and  (3)  authorize  the 
rehmctionalization  of  certain  faciUties 
from  gathering  to  transmission  for  the 
reason  that  the  primary  function  of 
certain  fecilities  that  connect  Carnegie's 
production  area  gathering  systems  to 
Carnegie's  main  transmission  lines  is 
transmission.  Applicants  state  that  these 
authorizations  would  permit  CIPCO  to- 
own  and  operate  the  facilities 
previously  owned  and  operated  by 
Carnegie  as  an  interstate  pipeline  and  to 
perform  previously  authorized  Carnegie 
to  perform. 

Comment  date:  August  12, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Co. 

IDocket  No.  CP93-S61-000I 
July  22, 1993. 

"Take  notice  that  on  July  16, 1993. 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP93-561-000  a  request  pursuant  to 
§§  157.205.  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  in  place  approximately  0.4 
miles  of  4-inch  diameter  lateral  pipeline 
and  to  reclaim  measuring,  regulating 
and  appurtenant  facilities  serving  the 
City  of  Humboldt.  Kansas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  states  that  Humboldt's  gas 
needs  will  be  met  through  two 
additional  existing  town  border  settings. 
Williams  also  indicates  that  the  reclaim 
cost  is  estimated  to  be  $2,770  with  a 
salvage  value  of  $5,272. 

Comment  date:  September  7, 1993.  in 
accordance  with  Standard  Paragraph  G  . 
at  the  end  of  this  notice. 

4.  Northem  Natural  Gaa  Go. 

IDocket  No.  CP93-5S4-000I 
July  22, 1993. 

Take  notice  that  on  July  15, 1993. 
Northem  Natural  Gas  Company 
(Northem),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
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request  with  the  Commisaion  in  Dod»t 
No.  CP93-554-000  pursuant  to 
$$  157.205  and  157.212  of  the 
Commission's  Regulationt  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  delivery  point 
for  an  intemiptible  natural  gas 
transportation  service  for  Kind  and 
Knox,  a  division  of  Knox  Gelatine.  Inc. 
(Knox),  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  a  delivery  point  in  Woodbury 
County,  Iowa,  in  order  to  deliver  natural 
gas  to  Knox's  food  processing  plant. 
Northern  would  delivery  2,060  Mcf  of 
natural  gas  daily  and  568.000  Mcf 
annual  on  an  intemiptible  basis  to  Knox 
under  its  FERC  Rate  Schedule  TI. 
Northern  states  that  Knox  would  pay  the 
$170,000  estimated  construction  cost  for 
the  proposed  delivery  point.  Northern 
also  states  that  its  exisUng  tariff  does  not 
prohibit  additional  delivery  points  and 
that  Northern  has  sufficient  capacity  to 
accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Comment  date:  September  7. 1993.  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice.  | 

5.  Northern  Natural  Gas  Co. 

(Docket  No.  CP93-571-0001 
July  23, 1993. 

Take  notice  that  on  ^lly  19, 1993. 
Northern  Natural  Gas  Company 
(Northern).  P.O.  Box  1188.  Houston. 
Texas  77251-1188  filed  in  Docket  No. 
CP93-571-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  two  new  delivery 
points  to  accranmodate  natural  gas 
deliveries  to  Superior  Water.  Li^t  and 
Power  Company  (SWIAP)  under  the 
authorization  issued  in  Docket  No. 
CP82-401  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  install  and  operate  the  new 
delivery  points  in  order  to  accommodate 
natural  gas  deliveries  to  the 
communities  of  Brule.  Poplar.  Lake 
Nebagomon.  Maple,  Bennett,  Amnicon, 
Hawthorne  and  Higjiland,  Wisconsin. 
Northern  asserts  that  these  commimities 
do  not  ciirrently  have  natural  gas 
service.  It  is  stated  that  SWL&P  has 


requested  installation  of  these  delivery 
points  due  to  the  expansioo  of  its 
distribution  system  into  new  areas. 

Northern  is  proposing  to  install  two 
new  delivery  points  at  the  Brule  town 
border  station  (TBS)  and  the  Poplar 
TABS.  It  is  stated  that  the  Brule  TABS 
will  serve  the  community  of  Brule. 
Wisconsin.  Northern  states  that  the 
Poplar  TABS  will  serve  the  combined 
communities  of  Poplar.  Lake 
Nebagomon.  Maple.  Bennett.  Amnicon. 
Hawthorne  and  Hi^land.  Wisconsin. 

It  is  asserted  that  the  proposed 
volumes  to  be  delivered  to  the  proposed 
delivery  points  would  be  757  Mcf  on  a 
peak  day  and  141,157  Mcf  on  an  annual 
oasis.  Northern  estimates  that  the  total 
cost  to  install  the  proposed  delivery 
points  is  $205,000. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  significant  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Comment  date:  September  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Wallkill  Transport  Company.  L.P. 

(Docket  No.  CP93-54fr-000) 
)uly  23. 1993. 

Take  notice  that  on  July  14. 1993. 
Wallkill  Transport  Company.  LJ>. 
(Wallkill  Transport).  7475  Wisconsin 
Avenue.  Betheada,  Maryland  20814. 
filed  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Wallkill  Transport 
to  construct  and  operate  approximately 
23  miles  of  10  and  V4  inch  natural  gas 
pipeline  and  appurtenant  facilities  from 
Tennessee  Gas  Pipeline  Comf>any's 
Compressor  Station  325  in  Libertyville, 
New  Jersey  to  a  new  gas-fired  electric 
generating  facility  to  be  located  near 
Middletown,  Orange  County.  New  York, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Wallkill  Transport  states  that  the 
proposed  facilities  %vill  be  used  for  the 
sole  purpose  of  providing  up  to  30.000 
Mcf  of  natural  gas  per  day  to  a  new  gas- 
fired  electric  generating  fodlity  of 
approximately  150  megawatt  nominal 
capacity  being  developed  under  the 
name  of  Wallkill  Generating  Company, 
L.P.  Wallkill  Transport  states  that 
construction  of  the  proposed  fadlities 
wrill  cost  an  estimated  $10,318,000 
which  will  be  financed  with  80  percent 
non-recourse  debt  and  20  percent 
equity. 


Wallkill  Transport  states  that  because 
it  will  not  be  charging  a  rate  for  the 
proposed  transportation  service, 
Wallkill  Transport  requests  that  the 
Commission  waive  those  aspects  of  its 
regulations  requiring  the  filing  of  a 
tariff,  and  to  grant  any  other  necessary 
waivers  of  otherwise  applicable 
regulations.  Finally.  Wallkill  Transport 
requests  that  since  it  has  no  other 
Jurisdictional  facilities,  the  Commission 
limits  its  jurisdiction  over  Wallkill 
Transport  to  the  specified  authorization 
requested. 

Comment  date:  August  13, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Texas  Eastern  Transmiaaion  Corp. 

(Docket  No.  CP93-572-000] 
July  23, 1993. 

Take  notice  that  on  July  20, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
P  O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP93-572-000 
a  request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  modify  an  existing 
delivery  point  in  order  to  deliver  natural 
gas  to  Entre  Energy  Corporation  (Entre), 
an  independent  producer,  under  Texas 
Eastern's  blanket  certificate  issued  in 
Docket  No.  CP82-535-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"Texas  Eastern  proposes  to  modify  an 
existing  delivery  point  in  order  to 
deliver  natural  gas  to  Entre,  an 
independent  producer,  under  its  Rate 
Schedule  IT-1.  It  is  stated  that  the  peak 
and  average  day  deliveries  would  be 
60,000  Dth,  and  would  have  no  impact 
on  peak  or  annual  deliveries  or  other 
customers. 

Comment  date:  September  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Texas  Gas  Transmission  Corp. 

(Docket  Na  CP93-567-00G) 
July  23, 1993. 

Take  notice  that  on  July  19, 1993. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  OwensbOTO. 
Kentucky  42302,  filed  in  Docket  No. 
CP93-567-000,  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  ctmstruct 
and  operate  a  delivery  point  for 
Westlake  Vinyl  Corporation  (Westlake) 
in  Marshall  County  Kentudcy,  under  it 


Standard  P< 


unnecessary 
ot  be  represt 


UMI 
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blanket  certificate  issued  in  Docket  No. 
CP82-407-OO0  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  Westlake 
currently  receives  natural  gas  service  for 
its  Calvert  City,  Kentucky  plant  from 
Western  Kentucky  Gas  Company 
(Western).  Westlake  has  requested  that 
Texas  Gas  construct  a  new  delivery 
point  in  Marshall  County,  Kentucky,  to 
enable  Westlake  to  receive  natiiral  gas 
service  directly  from  Texas  Gas.  The 
proposed  new  delivery  point  to 
Westlake  will  be  known  as  the 
Westlake-Calvert  Qty  Meter  station. 

Comment  date:  September  7, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph* 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  refarence  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
9  considered  by  it  in  determining  the 
appropriate  action  to  be  takoi  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
witMn  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motim 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  xmless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  of  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  v^thdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoiaD.CaslMU. 
Secretary. 

(FR  Doc.  93-18068  Filed  7-28-93;  8:4S  am] 
BIUJNO  COOK  sriT-ei-ii 


[Docket  No.  JD93-13245T  Htm  Mexico^] 

United  Stetet  Department  of  the 
Interior,  Bureau  of  Land  IManagement; 
NGPA  Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

)uly  23, 1993. 

Take  notice  that  on  July  22. 1993,  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenc»d 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Dakota  Formation 
in  a  portion  of  the  South  Jicarilla  Area 
Basin  Dakota  Pool  underlying  a  portion 
of  Rio  Arriba  County,  New  Mexico, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  thq  Natural  Gas  Policy 
Act  of  1978.  'The  area  of  application 
covers  approximately  3,840  acres,  all  of 
which  are  Jicarilla  Apache  Indian 
Reservation  Lands.  The  recommended 
area  is  described  as  follows: 

Township  24  North,  Range  5  West 

Sections  9-10:  All 
SecUonl5-16:All 
Sections  21-22:  All 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi% 
Capitol  Street,  NE.,  Washington  DC 


20426.  Persons  objecting  to  the 

determination  may  file  a  protest,  in 

accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

LoieD.CadMll. 

Secretary. 

|FR  Doc.  93-18050  Filed  7-28-93;  8:45  am] 

MLUNO  oooc  fnr-tMi 

[Dochet  No.  RP93  M  000) 

Natural  Gas  Pipeline  Company  of 
America;  Informal  Settlemefil 
Conference 

July  23, 1993. 

Take  notice  that  an  informal 
settlement  conference  scheduled  for 
Friday,  July  30, 1993  has  been 
rescheduled  for  Wednesday,  August  25. 
1993,  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington.  DC. 
for  the  purpose  of  exploring  ihe  possible 
settlement  of  the  above-referenced 
docket.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
David  R.  Cain  at  (202)  208-0917  or  John 
P.  Roddy  at  (202)  208-1176. 
LoisD.CaslMU. 
Secretary. 

[FR  Doc.  93-18051  Filed  7-28-93;  8:45  ami 
aiuMa  COOK  snr-oi-M 

[Docket  No.  RP93-S-000] 

Northwest  Pipeline  Co.;  Extension  of 
Informal  Settlement  Conference 

)uly  23, 1993. 

Take  notice  that  the  informal 
settlement  conference  scheduled  in  this 
proceeding  for  August  11, 1993,  at  10 
a.m.,  has  been  extended  and  will  be 
convened  on  August  11  and  12, 1993,  at 
10  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding.  ^^ 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commissicm's  regulations  (18  CFR 
385.214). 
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For  additional  information,  contact 
Marc  G.  Denkinger  at  (202)  208-2215  or 
Kathleen  M.  Dias  at  (202)  208-0524. 
UteD.CMhaU. 
Secretoiy. 

iFR  Doc.  93-1 S0S2  Filed  7-28-93: 8:45  am) 
t  COM  aziKet-M 


Offlc*  of  FomU  Energy 
[FE  Docket  Na  93-68-NQ] 

Amoco  Enorgy  Trading  Corp.; 
Application  for  Blankal  Authorization 
To  Export  Natural  Gaa  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE.    - 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Depaitment  of  Energy  (DOE) 
gives  notice  of  receipt  on  Jiine  0. 1993. 
of  an  application  flied  by  Amoco  Energy 
Trading  Corporation  (Amoco)  requesting 
blanket  authorization  to  export  up  to 
146  Bcf  of  natural  gas  to  Mexico  over  a 
period  of  two  years.  The  authorization 
would  begin  on  the  date  of  Rrst  delivery 
after  November  8, 1993,  the  expiration 
date  of  Amoco's  existing  blanket  export 
authorization  granted  by  DOE/FE 
Opinion  and  Order  No.  354  (1  FE  1 
70.269,  December  6, 1989). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  EXDE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  August  30, 1993. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
056.  FE-50, 1000  Independence 
Avenue,  S\V.,  Washington,  DC  20585. 
(202)  586-9478. 
FOR  FURTHER  MFORMATION  CONTACT: 

Stanley  C  Vass,  Office  of  Fuels  Programs. 
Fossil  Energy.  V.S.  Department  of  Energy. 
Forrestal  Building,  room  3H-087,  FE-S3. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (301)  903-2338 

Diane  Stubbs.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy.  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6B- 
042,  GC-14. 1000  Independence  Avenue. 
SW.,  Washington.  DC  20585.  (202)  58&- 
6667 

SUPPLEMENTARY  MFORMATION:  Amoco,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston.  Texas,  is 
a  natural  gas  reseller  and  marketer.  It  is 
a  wholly-owned  subsidiary  of  Amoco 
Production  Company,  which  is  a 


wholly-owned  subsidiary  of  Amoco 
Company,  which  is  wholly  owned  by 
Amoco  Corporation.  Amoco  Corporation 
is  an  integrated  company  engagwl  in 
exploration,  production,  transportation, 
refining,  and  marketing  of  natural  gas 
and  other  hydrocarbons. 

The  gas  to  be  exported  by  Amoco 
would  be  produced  in  the  southwest 
United  States  and  sold  in  Mexico  at 
competitive  prices  under  short-term  and 
spot  market  agreements.  Amoco  would 
use  only  existing  pipeline  facilities  to 
transport  the  gas  and  would  comply 
with  DOE'S  quarterly  reporting 
requirements. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public 
interest,  domestic  need  for  the  natural 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  DOE  policy  of 
promoting  competition  in  the  natural 
gas  marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  Amoco  asserts  there  is  no 
current  need  for  the  domestic  gas  that 
would  be  exported  under  the  proposed 
arrangement.  Parties  opposing  this 
application  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Conqillance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
efliects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Anyone  who 
wants  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party- to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 


taken  on  the  application.  All  protests. 
.  motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  Intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

Amoco's  application  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  July  23, 1993. 
OiBbrd  P.  TeuntwsU, 
Director.  Office  of  Natural  Cos,  Office  of  Fuels 
Propaau,  Office  of  Fossil  Energy. 
(FR  Doc  93-18125  Filed  7-28-93;  8:45  ami 
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[FE  Dodwt  No.  93-64-MQ] 

Associated  Natural  Gat,  Ine^ 
Application  for  Blanket  Authorization 
To  Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
hied  on  June  29. 1993,  by  Associated 
Natural  Gas,  Inc.  (ANGI)  requesting 
blanket  authorization  to  export  up  to 
200  billion  cubic  fiaet  of  natural  gas  to 
Mexico  over  a  period  of  two  years.  The 
authorization  would  begin  on  the  date 
of  the  hrst  delivery.  ANGI  states  that  it 
will  use  existing  pipeUne  facilities  to 
transport  the  gas  and  will  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  Hied  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Orders  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  of 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m.,  eastern  time,  August  30. 1993. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
056.  FE-50, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

C  Frank  Duchaine,  Jr.,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S.  Department 
of  Energy.  Forrestal  Building,  room  3H- 
087, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-8233 

Diane  Stubbs,  office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E- 
042, 1000  Indef>endence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-6667 

SUPPLEMENTARY  INFORMATION:  ANGI.  a 

marketer  of  natural  gas,  is  a  Delaware 
corporation  with  its  principal  place  of 
business  in  Denver,  Colorado.  ANGI 
proposes  to  export  domestically- 
produced  gas  under  short-term  and  spot 
market  transactions,  either  on  its  own 
behalf  or  as  the  agent  for  others.  All 
sales  would  be  individually  negotiated 
at  competitive  prices.  ANGI  asserts  that 
there  is  no  ciurent  need  in  the  United 
States  for  the  gas  that  would  be  exported 
under  the  proposed  arrangement. 

ANGI's  export  application  vriil  be 
reviewed  under  section  3  of  the  Natiiral 
Gas  Act  and  the  authority  contained  in 
DOE  Del^ation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 


proposed  exp>ort  is  in  the  public 
interest,  domestic  need  for  the  natural 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  E)OE  policy  to  promote 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  who  may  oppose  the  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  ANGI's  assertion  that  the 
domestic  gas  exported  would  be  surplus 
to  domestic  needs. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  IX)E  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Anyone  who 
wants  to  become  a  party  to  this 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
the  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  bom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  conunents 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
xmderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  wrritten  comments,  an 
oral  presentation,  a  conference,  or  trial- 


type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
dmaonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  fiiU 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  ANGI's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  docket 
room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  houn 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 

Issued  in  Washington,  DC,  on  July  23, 
1993. 

Oifford  P.  Taausnwtki. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  93-18123  Filed  7-26-93;  8:45  am) 

■LUNG  COOCMM-01-M 

[FE  Docket  Na  93-6ft-NQ] 

Nortech  Energy  Corp.;  Application  for 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  appUcation. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  30, 1993. 
of  an  application  filed  by  Nortech 
Energy  Corp.  (Nortech)  requesting 
blanket  authorization  to  import  up  to  40 
Bcf  of  natural  gas  from  Mexico  and  to 
export  up  to  40  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
beginning  with  the  date  of  the  first 
import  or  export  delivery.  Nortech  states 
it  would  use  existing  pipeline  fadlitiet 
to  transport  the  gas.  Also,  Nortech 
would  advise  DOE  of  the  date  of  first 
deliveries  and  submit  quarterly  reports 
detailing  each  transaction. 


*\^ 


40642 


Fadaral  Kagklar  /  Vol.  58.  No.  144  /  Thurgday.  July  Z9,  1903  /  Notices 


The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  Doe 
Delegation  Order  Nos.  0204-111  and 
0204-127.  I^tests,  motions  to 
intervene,  notices  of  Intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  August  30, 1993. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Departmoit  of 
Energy.  Forrestal  Building,  room  3F- 
056,  FE-50. 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9478. 
FOR  RJRTHEfl  MFOfttlATION  CONTACT: 

C  Prank  Duchaine,  Jr.,  Offics  of  Fuels 
Programs.  Possil  Baeigy.  U.S.  Dspaitment 
of  Enei^gy,  Parrestal  Building,  room  3H- 
067.  PE-53, 1000  Independence  Avenue. 
SW..  Washington,  DC  205S5.  (202)  586- 
8233 

Diane  Stubbt,  OfTice  of  Assistant  General 
Counsel  for  Possil  Energy,  U.S.  Department 
of  Energy,  Porrastal  Building,  room  6B- 
042,  GC-14, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
6667 

SUPPLEMENTARY  V^ORMATKM:  Nortech.  a 
Texas  corporation  with  its  principal 
place  of  business  in  Houston.  Texas, 
will  import  and  export  the  gas  under 
spot  and  short-term  transactions,  either 
on  its  own  behalf  or  as  the  agent  for 
others.  The  specific  terms  of  these 
arrangements,  including  the  price  and 
volumes,  would  be  negotiated 
individually.  Nortech  previously  had 
blanket  authority  to  import  and  export 
natural  gas  from  and  to  Mexico  wmch 
expired  June  30. 1993  (1  FE 1 70.343. 
DOE/FE  Opinion  and  Order  No.  417. 
issued  August  13. 1990). 

The  decision  on  Nortech's  request  for 
import  authority  will  be  made 
consistent  with  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  determining 
whether  it  is  in  the  public  interest  (49 
FR  6684.  Februaiv  22. 1984).  In 
reviewing  Nortech's  export  proposal 
DOE  considers  the  domestic  need  for 
the  gas  to  be  exported  and  any  other 
issiies  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  DOE's  policy  of 
promoting  competition  in  the  natural 
gas  marketplace  by  allowing  commercial 
parties  to  neely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  application  should 
comment  in  tneir  responses  on  these 
Issues.  Nortech  asserts  the  proposed 


imports  would  be  competitive  and  there 
is  no  current  need  for  toe  domestic  gas 
that  would  be  enrarted.  Parties 
opposing  Nortecn's  application  bear  the 
burden  of  overcoming  these  assertions. 

NEPA  GiinpUaiice 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibUities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  Mrritten  comments.  Any  parson 
wishins  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
t^en  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene. 
notices  of  intervention,  requests  fat 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  vrill  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questicm  of  bet. 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  onl  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  confnenos  would 
materially  advance  the  proceeding.  Any 


request  for  a  trial-type  hearing  must 
show  that  there  are  fectual  issues 
genuinely  in  dispute  that  are  relevant 
and  matwial  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
res[>onses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Nortech's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  July  23. 1993. 
GUflbrd  P.  TMsasaewtki, 

Dinctor.  Office  of  Natural  Gas,  Office  of  Fuels 
Propam,  C^use  of  Fossil  Energy. 
PnR  Doc.  93-18124  Filed  7-28-93: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4684-1) 

Agenqr  InfomMtlon  Collection 
Actlvittos  Undw  0MB  Revtow 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES:  Comments  must  be  submitted  on 
or  before  August  30. 1993. 
FOR  RWTHER  MFORMATK)N,  OR  TO  OBTAM 

A  COPY  OF  tms  KR,  contact:  Sandy 
Fanner  at  EPA  (202)  260-2740. 
SUPPLEMENTARY  MFORMATXM: 

Office  of  Prevention,  Pesticides  and 
"Ttudc  Substances 

Title:  Certified/Commercial  Pesticide 
Applicator  Survey  (EPA  ICR  No.: 
1628.02).  This  is  a  new  collection. 

M}sUw:t:  Under  the  authority  of  Pub. 
L 101-624,  the  EPA  will  conduct  a 
surrey  of  non-agricultural  Certified/ 
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Commercial  Pesticide  Applicators.  The 
suirvey  is  designed  to  provide  the 
Agency  with  comprehensive  data  of 
pesticide  usage  by  non-agricultural 
applicators  by  site  and  pest  The 
respondents  surveyed  are  asked  to 
identify  each  chemical  they  use,  by  EPA 
registration  number  and  by  other  means 
used  to  identify  the  product. 
Respondents  are  also  asked  to  identify 
the  quantity  of  each  chemical  product 
used  over  a  specified  12-month  period; 
the  number  of  individual  applications  of 
the  pesticide;  the  dates  of  application; 
and  the  quantity  of  each  product  used 
by  site,  target  pest,  units  treated  and 
geographic  area.  In  addition, 
respondents  are  asked  to  identify  the 
niunber  and  kinds  of  sites  treat^  vrith 
the  pesticide,  such  as  lawn,  residence, 
type  of  business,  or  golf  course.  Also 
required  is  information  on  the  the  rate 
of  application. 

EPA  will  use  the  data  to  meet  the 
Congressional  mandate  which  directs 
the  Agency  to  publish  an  annual 
comprehensive  report  on  pesticide  use. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  avertge  5.45  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  the  data  needed,  complete  the 
forms  and  review  the  collection  of 
information. 

Respondents:  Non-agricultural 
Certified  Pesticide  Applicators  and 
Commercial  Applicators. 

Estimated  No.  of  Respondents:  4.000. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  21,805  hours. 

Frequency  of  Collection:  Annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggesticms  for  reducing  the  burden  to: 

Sandy  Fanner.  U.S.  Environmental 
Protection  Agency,  hiformation  Policy 
Branch  (PM-223Y),  401  M  Street, 
SW..  Washington.  DC  20460. 

and 

Matthew  Mitchell.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatcoy  Affairs, 
725 17th  Street.  NW..  Washington.  DC 
20503. 

Dated:  July  22,  IMS. 

David  Sckwiwi. 

Acting  Director,  Regulatory  KtanagBment 
Diviaion. 

rPR  Doc.  93-18106  Filed  7-28-93: 8:45  am] 
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[FRL--«6S4-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  30, 1983. 
FOR  FURTHER  INFORMATION,  OR  TO  OBTAM 
A  COPY  OF  THIS  ICR,  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxk  Substances 

Title:  Recall  of  Suspended  and 
Canceled  Pesticides.  (EPA  ICR  No: 
1520.03;  OMB  No:  2070-0110)  This  is  a 
request  for  reinstatement  of  a  previously 
approved  collection. 

Abstract:  Under  section  19  (b)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  (FIFRA).  EPA  may 
request  the  voluntary  recall  of  a 
suspended  and  canceled  pesticide 
product. 

Under  the  voluntary  program, 
respondents  are  requested-^ot 
required-to  submit  to  EPA.  and  keep 
records  of.  a  recall  plan.  The  plan  would 
contain  general  information  on  the 
person  responsible  for  the  recall,  and 
information  on  transportation  and 
storage  of  the  recalled  pesticide  product. 
In  addition,  at  the  completion  of  each 
recall,  holders  of  the  product  would 
submit  to  the  Agency  a  final  report 
giving  general  information  on  Uie  type 
and  the  amount  of  pesticide  being  held. 

Although  registrants  are  not  obligated 
to  submit  a  plan,  once  a  plan  is 
accepted,  EPA  has  the  authority  to  order 
the  registrant  to  carry  out  the  plan.  If  a 
registrant  does  not  submit  a  plan,  under 
section  6  of  FIFRA  (7  U.S.C.  136d)  the 
Agency  has  the  authority  to  proceed 
with  rulemaking  for  a  mandatory  recall. 

The  Agency  uses  the  information  to 
monitor  compUance  with  FIFRA,  for 
indemnification  purposes,  and  to  plan 
for  reimbursement  of  storage  costs 
incurred  as  a  result  of  the  recall. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  68  hours  per 
response  for  reporting  and  3  hours  per 


recordkeeper  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  develop  a  recall  plan, 
create  and  gather  data,  and  review  and 
store  the  information. 

Respondents:  Registrants  of 
suspended  and  canceled  pesticides. 

Estimated  No.  of  Respondents:  20. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,420  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  as{>ect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street. 

SW.,  Washington,  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington.  DC 

20503. 

Dated:  )uly  22, 1993. 
David  Schwan, 

Acting  Director,  Regulatory  Management 
Division. 

[FR  Doc  93-18107  Filed  7-28-93;  8:45  am) 
BHAJNQCOOf  ( 


(FRL-46S4-4] 

North  Dakota;  Partial  Program 
Adequacy  Determination  of  State 
Municipal  Solid  Waste  Pennit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  Vm). 
ACTION:  Notice  of  tentative 
determination  on  Partial  Program 
Application  of  North  Dakota  for  Partial 
Prc^;ram  Adequacy  Determination. 
Public  Comment  Period,  and  Public 
Hearing. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  pennit 
programs  to  ensure  that  municipal  soUd 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  Section  4005(c)(lKC)  of 
RCRA  requires  the  Environmental 
Protection  Agency  (EPA)  to  determine 
whether  States  have  adequate  "permit" 
programs  for  MSWLFs.  but  does  not 
mandate  issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
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in  the  process  of  proposins  the  State/ 
THbal  ImplemenUtion  Rule  (STIR)  that 
will  allow  both  States  and  Tribes  to 
apply  for  and  receive  approval  of  a 
partial  permit  program.  The  Agency 
intends  to  approve  adequate  State/ 
Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
o%vners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
Federal  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 

North  Dakota  applied  for  a  partial 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
North  Dakota's  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  the  State's  MSWLF 
permit  program  that  are  adequate  to 
assure  compliance  with  the  revised 
MSWLF  Criteria.  These  portions  are 
described  later  in  this  notice.  The  State 
plans  to  revise  the  remainder  of  its 
permit  program  to  assure  complete 
compliance  with  the  revised  Federal 
Criteria  and  gain  full  program  approval. 
North  Dakota's  application  for  partial 
program  adequacy  determination  is 
available  for  pubUc  review  and 
comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
wilMiold  a  hearing  on  the  date  given 
below  in  the  DATES  section.  The  Region 
will  notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  CONTACTS  section  below. 


DATES:  All  commenU  on  North  Dakota's 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  September  14. 
1993.  The  public  hearing  is  tentatively 
scheduled  for  10  a.m.  to  12  p.m., 
September  14, 1993,  at  the  North  Dakota 
State  Department  of  Health 
Environmental  Training  Center,  2639 
East  Main  Avenue.  Bismarck,  North 
Dakota  58501.  Should  a  public  hearing 
be  held.  EPA  may  limit  oral  testimony 
to  five  minutes  per  speaker,  depending 
on  the  number  of  commenter*. 
Commenten  presenting  oral  testimony 
must  also  submit  their  comments  in 
writing  by  close  of  busin«M  on 
September  14, 1993.  The  hearing  may 
ad|oum  earlier  than  12  noon  if  all  of  the 
speakers  deliver  their  comments  before 
that  hour.  North  Dakota  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  North  Dakota's 
application  for  partial  adequacy 
determination  are  available  from  8  a.m. 
to  5  p.m.  CST  during  normal  working 
days  at  the  following  addresses  for 
inspection  and  copying:  North  Dakota 
State  Department  of  Health  and 
Consolidated  Laboratories,  Attn:  Martin 
Schock,  Environmental  Health  Section. 
1200  Missouri  Avenue,  Bismarck,  North 
Dakota  58502-5520;  and  U.S.  EPA 
Region  VIII  Library,  099  18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2466,  phone  303/293-1444.  All  written 
comments  should  be  sent  to  Gerald 
Allen  (8HWM-WM),  Waste 
Management  Branch,  U.S.  EPA  Region 
Vm.  999  18th  Street,  suite  500.  Denver. 
Colorado  80202-2466. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gerald  Allen  (8HWM-WM).  Waste 
Management  Branch.  U.S.  EPA  Region 
VIII,  999  18th  Street,  suite  500,  Denver, 
Colorado  80202-2466,  Phone  303/293- 
1496. 

8UPPt.EMENTARY  MFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria. 
Subtitle  D  also  requires  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 


will  specify  the  requirements  which 
State/rribu  progruns  must  satisfy  to  be 
determined  adequate.  

EPA  intends  to  propose  in  the  STIR  to 
allow  partial  approvais  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  «vith  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  pnmit  program  are  needed  to 
meet  these  requirements:  and.  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  teparable  subset  of  part  258.  These 
requirements,  if  promulgated,  will 
address  the  potential  problems  posed  by 
the  dual  State/Tribal  and  Federal 
programs  that  vrill  come  into  effect  in 
October  1903  in  those  Sutes/Tribes  that 
only  have  partial  approvals  of  their 
MSWLF  programs.  On  that  date.  Federal 
rules  covering  any  portion  of  a  State/ 
Tribe's  program  that  has  not  received 
EPA  approval  will  become  enforceable. 
Owners  and  operators  of  MSWLFs 
sub)ect  to  such  dual  programs  must  be 
able  to  understand  which  requirements 
apply  and  comply  with  them.  In 
addition,  the  pieces  of  the  Federal 
program  that  are  in  effect  must  mesh 
well  enough  with  the  approved  portions 
of  the  State/Tribal  program  to  leave  no 
significant  gaps  in  regulatory  control  of 
MSWLF's.  Partial  approval  would  allow 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  the  requirements  and  provide  the 
State/Tribe  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State/ 
Tribal  permitting  agency  to  take 
advantage  of  the  Criteria's  flexibility  for 
those  portions  of  the  program  which 
have  been  approved. 

As  provided  in  the  revised  Federal 
Criteria.  EPA's  national  Subtitle  D 
standards  will  take  effect  on  October  9. 
1993  in  any  State/Tribe  that  lacks  an 
approved  program.  Consequently,  any 
remaining  portions  of  the  Federal 
Criteria  which  are  not  included  in  an 
approved  State/Tribal  program  by  that 
date  would  apply  directly  to  the  owner/ 
operator. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  the  STDt 
EPA  Interprets  the  requirements  fat 
States  or  "Tribes  to  develop  "adequate" 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
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Tribe  must  have'^e  authority  to  Issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSVy^LFs  in  iu  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  sftedfic  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  sc:hedule  mandatory  in  the  STIR. 

B.  State  of  North  Dakota 

On  June  25. 1993.  North  Dakota 
submitted  an  application  for  partial 
program  adequacy  determination.  EPA 
has  reviewed  North  Dakota's  application 
and  tentatively  determined  that  the 
following  portions  of  the  State's  Subtitle 
D  program  will  ensure  compliance  with 
the  Federal  revised  Criteria. 

1.  Location  restrictions  for  airport 
safety  (40  CFR  258.10(a).  (c).  and  (d)). 
flood  plains  (40  CFR  258.11).  wetlands 
(40  CFR  258.12).  fauU  areas  (40  CFR 
258.13).  seismic  impact  zones  (40  CFR 
258.14),  and  unsUble  areas  (40  CFR 
258.15). 

2.  Operating  criteria  for  cow  material 
(40  CFR  258.21).  disease  vector  control 
(40  CFR  258.22).  explosive  gases  control 
(40  CFR  258.23(a)).  air  criteria  (40  CFR 
258.24).  access  requirements  (40  CFR 
258.25),  run-on-run-off  control  systems 
(40  CFR  258.26).  surface  water  (40  CFR 
258.27).  and  liquids  restrictions  (40  CFR 
258.28). 

3.  Design  Criteria  requirement  for 
composite  Uners  (40  CFR  258.40(b)). 

4.  Ground-water  monitming  for 
appUcability  and  duration  of  monitoring 
(40  CFR  258.50(a)  and  (e));  ground-water 
monitoring  systems  including  casing, 
number,  depth,  and  spacing  of  wells  (40 
CFR  258.51(c)  and  (d));  and  ground- 
water sampling  and  analysis  including 
documentation  procedures,  bequency, 
and  groimd-wa*er  elevation 


measurements  (40  CFR  2S8.S3(a),  (c), 
and  (d)). 

5.  Closure  and  post-closure  care 
requirements  including  final  cover 
design  (40  CFR  258.60(a)  and  (b)),  final 
cover  description  (40  CFR  258.60(c)(1)). 
waste  inventory  and  schedule  (40  CFR 
258.60(c)(3)  and  (4)).  beginning  and 
completion  of  closure  (40  CFR  258.60(1) 
through  (j).  post-closure  care  period  (40 
CFR  258.61(a)  and  (b)),and  post-closure 
plan  and  land  use  (40  CFR  258.61(c)(1) 
and  (c)(3)). 

6.  Financial  assurance  requirements 
including  appUcability  (40  CFR  258.70) 
and  allowable  mechanisms  (40  CFR 
258.74). 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258.  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

To  ensure  compliance  with  all  the 
Federal  Criteria,  f4orth  Dakota  needs  to 
revise  to  following  asi>ects  of  its  permit 
program. 

1.  North  Dakota  will  revise  its 
regulation  and  add  a  "FAA  notification" 
requirement  to  comply  with  part 
258.10(b)  (airport  safety). 

2.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
operating  requirements  for  the  exclusion 
of  hazardous  waste  (40  CFR  258.20). 
explosive  gases  control  including 
monitoring  and  detection/remediation 
(40  CFR  258.23(b)  and  (c)),  and  record 
keeping  (40  CFR  258.29). 

3.  North  Elakota  will  revise  its 
regulations  to  incorporate  the  Federal 
design  criteria  relative  to  protection  of 
ground-water  (40  CFR  258.40(a).  (c).  and 
(d)). 

4.  North  Dakota  will  revise  its 
regulations  to  incorporate  the  Federal 
ground-water  monitoring  requirements, 
including  no-migration  demonstrations, 
scheduling,  and  alternative  schedules 
(40  CFR  258.50(b)  through  258.50(d)); 
number,  depth,  and  location  of  wells, 
and  the  use  of  multiunit  ground-water 
systems  (40  CFR  258.51(a)  and  (b)): 
ground-water  sampling  analytical 


tneOiods  (40  CFR  25r53(b)); 
background  and  statistical  procedures 
(40  CFR  258.53(e)  through  (i));  detection 
monitoring  (40  CFR  258.54);  assessment 
monitoring  (40  CFR  258.55);  assessment 
of  corrective  measures  (40  CFR  258.56): 
selection  of  remedy  (40  CFR  258.57); 
and.  implementation  of  the  corrective 
action  program  (40  CFR  258.58). 

5.  North  Dakota  wrill  revise  its 
regulations  to  incorporate  the  Federal 
closure  and  post-closure  care 
requirements,  specifically  final  cover 
estimate  (40  CFR  258.60(c)(2)):  State 
notifications  (40  CFR  258.60  (d)  and  (e)); 
post-closure  contact  (40  CFR 
258.61(c)(2));  and  State  notifications  (40 
CFR  258.61  (d)  and  (e)). 

6.  North  Ckakota  will  revise  its 
regulations  to  incorporate  financial 
assurance  requirements  for  closure, 
post-closure,  and  corrective  action  (40 
CFR  258.71  through  258.73). 

North  Dakota  has  developed  and 
implemented  a  series  of  guidance 
documents  that  were  submitted  to  the 
Region  as  part  of  its  June  25. 1993. 
application  for  partial  program 
adequacy  determination.  These 
dociiments  are  as  follows: 

1.  Guidelines  for  Hydrogeological 
Investigations  of  Solid  Waste  Facilities: 

2.  Guidelines  for  Quality  Assurance  in 
Construction  of  Landfill  and  Surface 
Impoundment  Liners,  Caps,  and 
Leachate  Removal  Systems; 

3.  Guidelines  for  Statistical  Analysis 
of  Ground-Water  Monitoring  Data  for 
SoUd  Waste  Facilities;  and 

4.  Guidelines  for  Corrective  Actions  of 
Solid  Waste  Landfills. 

If  the  criteria  now  existing  in  these 
guidance  documents  were  instead 
contained  in  enforceable  regulations 
issued  by  the  North  Dakota  State 
Department  of  Health,  then  a 
significantly  larger  p>ortion  of  North 
Dakota's  program  could  have  been 
approved  by  EPA  at  this  time.  However, 
because  the  criteria  in  these  guidance 
documents  cannot  be  made  an 
enforceable  condition  of  permits  and 
permit  modification  issued  by  the  State 
of  North  Dakota,  regulatory  changes 
appear  necessary. 

North  Dakota  indicates  that  it  will  be 
able  to  complete  these  revisions  by  mid- 
1994.  To  allow  the  State  to  begin 
exercising  some  of  the  flexibility 
allowed  in  States/Tribes  with  adequate 
permit  programs,  EPA  is  proposing  to 
approve  those  remaining  portions  of  the 
State/Tribe's  program  that  are  ready  for 
action  today. 

EPA  reviewed  the  State's  schedule 
and  believes  it  is  reasonable  because  of 
the  simplicity  of  North  Dakota's  rule 
making  process.  The  rule  making 
process  typically  takes  seven  to  nine 
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months  fo  complete.  North  Dakota  haa 
already  besun  to  reviae  its  rules  and 
expects  to  nave  the  rule  changes 
necessary  for  full  program  approval 
complete  by  mid-1994. 

Although  RCRA  does  not  require  D^A 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheouled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  within  30 
days  of  the  publication  of  this  notice, 
the  Region  will  hold  a  hearing  on 
September  14, 1993,  at  the  North  Dakota 
State  Department  of  Health 
Environmental  Training  Center,  2639 
East  Main  Street,  Bismarck,  North 
Dakota  58501. 

North  Dakota  has  not  asserted 
jurisdiction  within  the  exterior 
boundaries  of  Indian  reservations  in  its 
application  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  l^ds  within  Indian 
reservations  in  North  Dakota.  Until  EPA 
approves  a  State  or  Tribal  MSWLF 
permitting  program  in  North  Dakota  for 
any  part  of  "Indian  Country,"  as  defined 
in  18  U.S.C  1151.  the  requirements  of 
40  CFR  part  258  will,  after  October  9, 
1993,  automatically  apply  to  that  area. 
Thereafter,  the  requirements  of  40  CFR 
part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  permitting  program. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  North  Dakota's  program. 
EPA  will  make  a  final  decision  on 
whether  or  not  to  approve  North 
Dakota's  program  by  October  8, 1993, 
and  will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  Criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9  1991). 


CompUanoa  With  Executiva  Oitlar 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  noUoe  from  the 
requiiaments  of  Section  3  of  Executive 
Order  12291. 

Certificatioa  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certi^  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  mtities.  This  proposed  notice, 
therefore,  does  not  reqiiire  a  regulatory 
flexibility  analysis. 

Anihority:  This  notios  it  issued  under  the 
authority  of  laction  4005  of  the  Solid  Waste 
Disposal  Ad  as  amended:  42  U.S.C  6946. 

Datad:  July  22, 1993. 
Niria( 


Acting  Regional  Administrator. 

[FR  Doa  93-18105  Filed  7-28-93: 8:45  am) 
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[FRL-4684-q 

Scl«nc«  Advisory  Board,  Drinking 
Water  Committaa;  Open  Maatlng 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  on  August 
16-17, 1993.  The  Committee  will  meet 
on  Monday,  August  16,  from  8:30  a.m. 
to  5  p.m.  and  on  Tuesday,  August  17. 
fit>m  9  a.m.  to  no  later  than  4:30  p.m. 
at  U.S.  EPA  Headquarters,  Waterside 
Mall  Conference  Center,  room  3  North. 
401  M  Street.  SW,  Washington.  DC 
20460.  The  meeting  is  open  to  the 
public  and  seating  is  on  a  first-come 
basis. 

At  this  meeting,  the  Committee  will: 
(1)  During  a  working  session,  review  the 
progress  of  its  reports  concerning  the 
Agency's  researcn  program  for 
disinfectants  and  disinfection  by- 
products,  and  the  September  30, 1992 
draft  Drinking  Water  Criteria  Document 
on  Inorgaiuc  Arsenic  (prepared  under 
contract  for  the  Office  of  Science  and 
Technology,  Office  of  Water),  (2)  plan 
its  activities  for  the  next  fiscal  year,  (3) 
receive  a  briefing  regarding  the  status  of 
the  Regulatory  Negotiation  process  for 
the  Disinfectant/Disinfection  By- 
products rule,  and  (4)  explore  the 
appropriate  role  of  the  Committee  with 
regard  to  the  outcome  of  the 
aforementioned  negotiation  process. 

The  Committee  has  been  provided 
with  the  latest  drafts  (including 
preambles)  of  the  Information  Collection 


Rule,  the  Enhanced  Sur&oe  Water 
Collectian  Rule,  and  the  Disinfection 
and  Disinfection  By-Products  Rule  as 
background  for  item  3  above.  These 
documents  are  available  from  Thomas 
R.  Gfubba,  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW 
(Mail  Code  WH550-D).  Washington.  DC 
20460.  Telephone:  (202)  260-7270. 
lliey  are  not  available  from  the  Science 
Advisory  Boerd.  No  background 
documents  are  available  ror  items  1. 2 
and  4  above. 

For  additional  information  concerning 
this  meeting,  including  copies  of  a  draft 
agenda,  please  contact  Ms.  Dorothy 
Qark,  Staff  Secretary,  or  Mr.  Manuel  R. 
Gomez.  Designated  Federal  Official. 
Science  Advisory  Board  (A-IOIF),  U.S. 
Environmoital  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460. 
Telephone:  (202)  260-6552:  FAX:  (202) 
260-6118. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  no 
later  than  Monday,  in  order  to  be 
included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual  . 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  <x  less,  at  the  Chair's 
discretion. 

Dated:  July  19, 1993.        , 
Saamal  Roadberg. 

Acting  Staff  Director,  Science  Advisory  Board. 
(FR  Doc  93-18101  Filed  7-28-93;  8:45  am] 


[FRL  4684-6] 

Wilson  Coneapta  of  Florida  Site; 
Propoaad  Sattlamanl 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  proposed  settlement 

SUMMARY:  Under  section  122  (g)  and  (h) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  42 
U.S.C  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Wilson  Concepts  of  Florida  Site. 
Pompano  Beach.  Florida  with  Carter 
and  Crawley  Precision  Metals,  Inc.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
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proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  A  copy  of  the 
proposed  De  Minimis  settlement  is 
available  from:  Ms.  Carolyb  McCall. 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345  Couitland  Street,  NE.,  Atlanta, 
Georgia  30365, 404/347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  within  30  days  from 
the  date  of  publication. 

Dated:  June  7, 1993. 
RkfaardaGr 


ACnON:  Notice. 


Acting  Dinctor,  Waste  h4anagiBamnt  Division. 
(FR  Doc  93-18100  Piled  7-28-93;  8:45  am] 
■UMO  OOOC  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1956] 

Pathion*  for  RoconsWeratlon  of 
Actions  in  RutomaMng  Procoodingt 

July  23, 1993. 

Petitions  fcH*  reconsideration  have 
been  filed  in  the  Commissim 
rulemaking  proceedings  listed  in  this 
Public  Notice  andpublished  pursuant  to 
47  CFR  1.429(e).  The  fiill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  August  13. 1993.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR  1.4 
(b)(1)).  Replies  to  an  opposition  must  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  $  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Homerville,  Lakeland  and 
Statenville,  Georgia)  (MM  Docket 
No.  90-214,  RM  No.  7101  and  7226) 
Nimiber  of  Petitions  Filed:  2. 

Federal  Communications  Cmnmission. 

WilUam  F.  Caloa. 

Acting  Secretaiy. 

[FR  Doc  93-18034  Filed  7-28-93;  8:45  am] 

iUJNO  cooc  sns-SMi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-99»-DRI 

kwa;  Amendmont  to  Nolle*  Of  ■  Ma^or 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 


This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of  Iowa, 
(FEMA-996-DR),  dated  )uly  9, 1993, 
and  related  determinations. 

EFFECTIVE  DATE:  July  21, 1993. 
RM  FURTHER  MFORMATKM  COKTACH 
Pauline  C  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  July  9, 1993,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9, 
1993: 

The  counties  of  Crawfiord,  Des  Moines, 
Dickinson,  Johnion,  Polk,  Pottowattamie. 
Shelby,  Scott.  Van  Buren,  and  Wapello  for 
Public  Assistance.  (Already  designated  for 
Individual  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  KrinuB, 

Deputy  Associate  Directs,  State  and  Local 
Prxtpams  and  Support 

(FR  Doc.  93-18099  Filed  7-28-93;  8:45  am] 
■LUNQ  COOC  SriS-OO-M 


[FEMA-M3-DR] 

Minnesota;  Amendment  to  Notice  of  a 
IMajor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota.  (FEMA-993-DR),  dated  June 
11, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  July  23, 1993. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  dated  June  11, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993: 

The  counties  of  Becker,  Lac  Qui  Parle,  and 
Wabaslia  for  Individual  Assistance  and 
Public  Assistance. 


(Catalog  of  Federal  Domastic  Assistance  No. 

83.516,  Disaster  Assistance) 

UdiwdW.KiiB^ 

Deputy  Associate  Director,  State  and  Load 

Programs  and  Support 

(FR  Doc  93-18098  Filed  7-28-93;  8:45  am) 

■uen  OOOC  tns-M-M 

{FEMA-MS-DR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  majw  disaster  for  the  State  of 
Missouri  (FEMA-995^R),  dated  July  9, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  21, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C  Campbell,  I^isaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declariation  of  July 
0, 1993: 

The  counties  of  Adair,  Caldwell,  Johnson, 
Livingston,  Macon,  Pemiscot,  Pettis,  Putnam, 
Scott,  and  Scotland  for  Individual 
Anistanoe. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
RkhardW.Kriu. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
[PR  Doc.  93-18094  Filed  7-28-93;  8:45  am) 
iMJJNO  cooc  ana-oa-M 

(FEMA-99S-DR] 

Net>raska:  Major  Disaster  and  Related 
Determinatlona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-998-DR).  dated  July  19. 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  July  19, 1993. 
FOR  FURTHER  MFORMATION  CONTACR 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
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SUPPLEyDfTARY  MFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
19, 1993,  the  President  declared  a  maior 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  et  seq.).  as  follows: 

I  have  deteiminod  that  the  damage  in 
certain  anns  of  the  State  of  Nebraska, 
resulting  from  severe  (torms  and  flooding  on 
June  23,  1993,  and  continuing  It  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Stale  of  Nebraska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  (he  Stafford  Act  for  Public  Assistance 
wiU  be  limited  to  75  percent  of  the  total 
eligttde  costs. 

The  time  {Mriod  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
AisisUnce.  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  piu^uant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alex  Bums  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Buffolo.  Cass.  Lancaster.  Sarpy.  Seward. 
and  Washington  Counties  for  Individual 
Assistance. 

Adams,  Buffelo,  Hall,  Kearney.  Lancaster 
and  Phelps  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
laaMaLaeWitl.  j 

Dinctor. 

(FR  Doc  93-18095  Filed  7-28-93: 8:45  am) 
MUMaoootani 


VFEUk  W  PR] 

Nebraska;  Amandmanl  to  Notica  of  a 
Major  DIaastar  Oaciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  NoUce. 


tUMMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska  (FEMA-998-DR).  dated  July 
19, 1993,  and  related  determinations. 
EFFECnvC  DATE:  July  22. 1993. 
rOR  FURTHER  affORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATION:  1  he  notice 

of  a  major  disaster  for  the  State  of 
Nebraska  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19, 1993: 

The  counties  of  Boyd.  Douglas,  Otoe, 
Saui>ders.  and  York  for  Individual  Assistance 
and  Public  Assistance. 

The  counties  of  Hall  and  Phelps  for 
Individual  Assistance.  (Already  designated 
for  Public  Assistance.) 

The  counties  of  Butler,  Qay.  Colfax, 
Cuming,  Hamilton,  Fillmore,  Nemaha, 
Pawnee,  Platte,  Polk,  Richardson,  and 
Stanton  for  Public  Assistance. 

The  county  of  Seward  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W. 


Deputy  AasocialB  Dincior.  State  and  Local 
Progmms  and  Support. 

IFR  Doc  93-18096  Filed  7-28-93: 8:45  am) 


MUMO  coot  S71»-«»-M 


[FEMA-99»-DR] 

South  Dakota;  Major  Disastar  and 
Related  Determinationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-999-4DR).  dated  July  19, 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  July  19. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MTORMATION;  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
19, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota. 


resiiltlng  from  severe  storms,  tornadoes  and 
flooding  beginning  on  May  6, 1993,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  RaHvf  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  tiiat 
such  a  major  dilaster  exists  in  the  State  of 
South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
an  hereby  authorized  to  allocate  from  funds 
available  Cor  these  purposes,  such  amotmts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorised  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requireoMnt  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
unidiBr  the  Stafford  Act  for  Public  Assistance 
wfill  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  31G(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  John  D.  Swanson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have.been  affected  adversely  by  this 
declared  major  disaster: 

The  counties  of  Bon  Homme,  Brookings. 
Qay,  Davison,  Hanson,  Hutchison, 
Kingsbury,  Lake,  Lincoln,  McCook,  Miner, 
Minnehaha,  Moody,  Sanborn,  Turner,  Union, 
and  Yankton  Counties  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
63.516.  Disaster  Assistance) 
laaMsLsaWitt. 
Dmctor. 
(FR  Doc.  93-18102  Filed  7-28-93: 8:45  ami 


CFEMA-M4-0R] 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaataf  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin.  (FEMA-994-DR).  dated  July 
2, 1993.  and  related  determinations. 
EFFECnvI  OATH:  July  22. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 

Pauline  C  Campbell.  Disaster 
Assistance  Programs,  Federal 


UMI 
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Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLHIENTARY  MFORMATION:  The  notice 
of  a  major  disaster  fat  the  State  of 
Wisconsin  dated  July  2. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
2. 1993. 

The  county  of  Rock  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

RidMrd  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
IFR  Doc  93-18097  Filed  7-2ft-93;  8:45  am) 
MtUNQCOOC  nM-»-m 


FEDERAL  MARITIME  COMMISSION 
(Docket  Na  99-15] 

Waterman  Steamship  Corp.  v.  General 
Foundriea  Inc.;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Waterman  Steamship  Corporation 
("Complainant")  against  General 
Foundries  Inc.  ("Respondents")  was 
served  July  26, 1993.  Complainant 
alleges  that  Respondent,  as  consignee  on 
several  freight  collect  shipments, 
engaged  in  violations  of  section  10(a)(1) 
of  the  Shipping  Act  of  1984.  46  U.S.C. 
app.  1709(a)(1),  by  inducing 
Complainant  to  provide  transportation, 
tendering  checks  to  Complainant  for 
payment  of  freight,  and.  upon  receipt  of 
the  cargo,  stopping  payment  on  the 
checks. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  Presiding 
Officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  frirther  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
Presiding  Officer  in  this  prooseding 


shall  be  issued  by  July  25. 1994,  and  the 

final  decision  of  the  Commission  shall 

be  issued  by  November  27. 1994. 

loaeph  C  Polking, 

Secretary. 

(FR  Doc  93-18068  Filed  7-28-93;  8:45  am) 

■LUNQ  COOE  f79»-ei-«l 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

Natural  Freight  Ltd.,  53  Park  Place,  Sle.  1002. 
New  York.  NY  100007,  Officers:  Willy 
Buikhardt,  President:  Alfons  Strub.  Exec 
Vice  President 

Avair  Services.  Inc.  300  Middlesex  Avenue. 
Carteret.  N)  07008.  Officers:  Cianfranco 
Genniniani,  President;  Franciesco  Cordaro. 
Exec  Vice  President;  Derek  Buckle  West. 
Director 

Freight  Brokers  International,  Inc.,  1235 
North  Loop  West,  Ste.  601.  Houston,  TX 
77008.  Officers:  Allan  B.  Appeltuum, 
President;  Linda  G.  Appelbaum.  Secretary 

Marubeni  Transport  Service  Corp..  444  W»»st 
Ocean  Blvd..  Ste.  1504.  Long  Beach.  CA 
90802.  Officers:  Katsutoshi  Suzuki. 
President/CEO/Director;  Yasuhisa 
Ebisutani,  Treasurer/Secretary /Genera  I 
Manager,  Maria  Lourdes  V.  Angeles. 
Assistant  Secretary;  Tadashi  Tonaka. 
Director  Minoru  Agarida.  Director. 

Dated:  July  23, 1993. 

By  the  Federal  Maritime  Commission. 
]oeefh  C  Polking. 
Secretary. 

(FR  Doc  93-18029  Filed  7-28-93;  8:45  am) 
■Luwe  COM  9n»  si-ai 


FEDERAL  RESERVE  SYSTEM 

Bailey  Financial  Coqsoratlon,  at  al.; 
Formatlona  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
23.  1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Bailey  Financial  Corporation. 
Clinton,  South  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Saluda  County  Bank,  Saluda,  South 
Carolina. 

2.  First  United  Corporation.  Oakland, 
Maryland:  to  acquire  100  percent  of  the 
voting  shares  of  HomeTown  Bancorp. 
Inc,  Myersville.  Maryland,  and  thereby 
indirectly  acquire  Myersville  Bank. 
Myersville,  Maryland. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

J .  White  Eag}e  Financial  Group.  Inc.. 
Boca  Raton,  Florida:  to  become  a  bank 
holding  company  by  acquiring  90 
percent  of  the  voting  shares  of 
Admiralty  Bank,  Palm  Beach  Gardens. 
Florida. 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Dearborn  Bancorp,  Inc..  Dearborn, 
Michigan:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  Bank  of 
Dearborn,  Dearborn,  Michigan,  a  de 
novo  bank. 

2.  Farmers  Savings  Bank  Employee 
Stock  Ownership  Plan  and  Trust.  West 
Union,  Iowa:  to  acquire  50.1  percent  of 
the  voting  shares  of  Westmont 
Corporation,  West  Union.  Iowa,  and 
thereby  indirectly  acquire  Farmers 
Savings  Bank,  West  Union,  Iowa. 

D.  FMeral  Reterre  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee:  to  acquire  100 
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percent  of  the  voting  shares  of  First 
Financial  Services.  Inc..  Brownsville. 
Tennessee,  and  thereby  indirectly 
acqxiire  First  State  Bank,  Brownsville. 
Tennessee. 

E.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorica,  Senicv  Vice 
President)  925  Cnnd  Avenue.  Kansas 
Qty.  Missouri  64198: 

I.  rintBank  Holding  Company  of 
Colorado  ESOP,  Lakewood,  Colorado;  to 
acquire  26.6  percent  of  the  voting  shares 
of  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado,  and 
thereby  indirectly  acqiiiie  FirstBank  of 
West  Arvada,  National  Association, 
Arvada.  Colorado;  FirstBank  of  Aurora, 
National  Association.  Aurora,  Colorado; 
FirstBank  of  Avon,  Avon,  Colorado; 
FirstBank  of  South  Boulder,  National 
Association,  Boulder,  Colorado; 
FirstBank  of  Boulder,  National 
Association.  Boulder.  Colorado; 
Breckenridge  FirstBank,  National 
Association,  Breckenridge,  Colorado; 
FirstBank  of  Castle  Rock,  Natitmal 
Association,  Castle  Rock,  Colorado; 
FirstBank  of  Denver,  National 
Association,  Denver,  Colorado; 
FirstBank  of  Cherry  Creek.  National 
Association,  Denver,  Colorado; 
FirstBank  of  Republic  Plaza.  N.A.. 
Denver.  Colorado;  FirstBank  of  Erie. 
Erie.  Colorado;  FirstBank  of  Tech 
Center,  National  Association, 
Englewood,  Colorado;  FirstBank  of 
Colorado,  National  Association, 
Littleton,  Colorado;  FirstBank  of 
Lakewood,  National  Association, 
Lakewood,  Colorado;  FirstBank  of 
Westland,  Nati<»al  Association, 
Lakewood,  Colorado;  FirstBank  of 
Academy  Park,  Lakewood,  Colorado: 
FirstBank  of  Villa  Italia,  National 
Association,  Lakewood,  Colorado; 
FirstBank  of  Littleton,  National 
Association,  Littleton.  Colorado; 
FirstBank  at  Wadsworth/Coal  Mine. 
National  Association,  Littleton. 
Colorado;  FirstBank  of  Arapahoe 
County,  National  Association,  Littleton, 
Colorado;  FirstBank  of  Longmont. 
National  Association,  Longmont, 
Colorado;  FirstBank  at  Arapahoe/ 
Yosemite.  National  Association. 
Englewood.  Colorado;  FirstBank  of 
Silverthome.  National  Association, 
Silverthome,  Colorado;  FirstBank  of 
Vail,  Vail,  Colorado;  FirstBank  at  88th/ 
Wadsworth,  N.A.,  WeetmiiMter, 
Cokmdcr,  and  FirstBank  of  Wheatridge. 
National  Association,  Wheat  Ridge, 
Colorado. 


Boaid  of  Gov«mort  of  the  Federal  Resatve 
System.  July  23, 1983. 
lannifiBr  J.  lehaeaa. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-18070  Filed  7-28-93;  8:45  am] 
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JuanKa  B.  H«fwy,  tt  al.;  Chang*  In 
Bank  Control  NoHcoa;  AcquMtiona  of 
Shara*  of  Banka  or  Bank  Holding 
Compania* 

The  notificants  Ksted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j})  and  f 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  Cw 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  fc» 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  18, 1993. 

A.  Federal  Reserve  Bank  of  Dallaa 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Juanita  B.  Henry  jointly  with 
Joseph  M.  Henry,  III.  Natchitoches. 
Louisiana,  to  acquire  an  additional  67 
percent,  totalling  69  percent,  of  the 
voting  shares  of  Exchange  Bancsharss, 
Inc..  Natchitoches,  Louisiana,  and 
thereby  indirectly  acouire  Exchange 
Bank  and  Trust,  Natchitoches. 
Louisiana. 

Board  of  Governon  of  the  Federal  Reserve 
System.  )uly  23, 1993. 
Jauufcr  ].  JohnsMi 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-18071  Filed  7-28-93;  8:45  am] 
BHiJNO  COM  ana-ai-r 


StIcMIng  Prioritatt  ABN  AMRO 
Holding;  Stichting 
Adminlatratlakanloor  ABN  AMRO 
Holding;  and  ABH  AMRO  Holding  N.V., 
all  of  Amatardam,  Tha  Nalhartanda; 
ABN  AMRO  Bank  N.V.,  Amatardam 
Zukl-Ooat,  Tha  Nathavtanda;  and  ABN 
AMRO  North  America,  Inc^  Chicago, 
Nlinol*;  Application  to  Engaga  In 
NonbanUng  ActlvMlaa 

Stichting  Prioriteit  ABN  AMRO 
Holding;  Stichting  AdministratiakaBtoor 
ABN  AMRO  Holding;  and  ABN  AMRO 


Holding  N.V..  all  of  Amsterdam.  The 
Netherlands:  ABN  AMRO  Bank  N.V.. 
/Amatardam  Zuid-Oost,  The 
NetherkDda;  and  ABN  AMRO  North 
America,  Inc.  Chicago.  Illinois 
(collective.  Applicants),  have  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lM3(cM8))  (BHC  Act)  and  §  225.23(aX3) 
of  tha  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
ABN  AMRO  Securities  (USA)  Inc., 
formerly  known  as  ABN  Capital  Market* 
Corporation  (Company),  a  broker-dealer 
regictared  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78a  et  $eq.),  and  registered  with 
the  States  of  New  York.  Florida, 
Connecticut,  Massachusetts  and  Illinois, 
in  underwriting  and  dealing  in.  to  a 
limited  extent: 

(i)  Debt  securities,  including  without 
limitation,  sovereign  debt  securities, 
corporate  debt,  debt  securities 
convertible  into  equity  securities,  and 
securities  issued  by  a  trust  or  other 
vehicle  secured  by  or  representing 
interests  in  debt  obligations;  and 

(ii)  Equity  securities,  including 
without  limitation,  common  stodc, 
preferred  stock,  American  Depositary 
Receipts,  and  other  direct  and  indirect 
equity  ownership  interests  in 
corporations  and  other  entities,  but  not 
including  ownership  interests  in  open- 
end  investment  companies. 
Company  is  a  wholly  owned  subsidiary 
of  ABN  AMRO  Capital  Markets  Holding, 
Inc.,  a  Delaware  corporation,  which 
itself  is  a  direct  subsidiary  of  ABN 
AMRO  North  America,  Inc.,  and  an 
indirect  subsidiary  of  the  other 
Applicants.  Applicants  propose  to 
conduct  the  proposed  activities 
throughout  the  United  States  and  the 
world  from  an  office  in  New  York.  New 
York.  and.  to  the  extent  permitted  by 
Canadian  law,  from  a  representative 
office  in  Toronto.  Canada. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  tne  Board,  after  due 
notice  and  opportxmity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baling  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statut(»y 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particxilar  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 


jtt\Bm»» 
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expected  to  produce  public  benefits  tbat 
outweigh  possible  adverse  e^cts. 

A  particular  activity  may  be  found  to 
meet  the  "closely  relivted  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generaUy  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity:  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Relation  Y,  49  FR  806  (1984). 

The  Board  previously  has  approved, 
by  order,  underwriting  and  dealing  in. 
to  a  limited  extent,  all  types  of  debt  and 
equity  securities.  J.P.  Morgan  &  Co. 
Incorporated,  et  al.,  75  Federal  Reserve 
Bulletin  192  (1989)  (1989  Section  20 
Order),  as  modified  6y  Orders  dated 
September  21. 1989,  75  Federal  Reserve 
Bulletin  751  (1989),  and  January  26. 
1993,  79  Federal  Reserve  Bulletin  226 
(1993)  (collectively,  Modification 
Orders).  In  addition,  the  Board  has 
modified  certain  conditions  contained 
in  the  1989  Section  20  Order  for  foreign 
banking  organizations  to  address  certain 
issues  raised  by  an  organization's 
foreign  status  and  to  avoid  extending 
U.S.  bank  supervisory  standards  to 
foreign  banks.  See  Canadian  Imperial 
Bank  of  Commerce,  et  al.,  76  Federal 
Reserve  Bulletin  158  (1990)  (Canadian 
Imperial  Order).  Applicants  have  stated 
that  they  will  conduct  the  proposed 
underwriting  and  dealing  activities 
using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations,  established  by 
the  Board  in  the  1989  Section  20  Order, 
as  modified  by  the  Modification  Orders 
and  the  Canadian  Imperial  Chder, 
including  the  Board's  10  percent 
revenue  limitation  on  sudi  activities. 
However,  Applicants  are  requesting  that 
Company  be  permitted  to  engage 
immediately  in  the  underwriting  and 
dealing  in  debt  and  equity  seciirities, 
rather  than  be  subject  to  the  one-year 
waiting  period  impc«ed  in  those  orders, 
because  the  Applicants  have  had  broad 
experience  with  equity  securities  in  the 
past  when  they  were  owned  by  non- 
banks.  For  the  foregoing  reasons. 
Applicants  contend  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act 


(12U.S.C  377).  which  prohibiu  the 
affiliation  of  a  state  member  bank  with 
any  company  principally  engaged  in  the 
underwriting,  public  sale,  or 
distribution  of  securities,  i 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  efiiacts,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicants  believe  that  the 
proposed  activities  will  benefit  the 

gublic  by  promoting  competition,  lower 
nandng  costs,  andmore  innovative 
financing.  Applicants  also  believe  that 
approval  of  this  application  will  allow 
Company  to  provide  a  wider  range  of 
services  and  added  convenience  to  its 
customers.  Applicants  believe  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551,  not  later  than  August  20, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidencethat  would  be  presented  at  a 


I  In  connactioa  with  thU  application.  Applicant* 
an  also  raquMting  raliaf  from  their  conunitment 
that  they  would  not  entar  quota*  for  specific 
sacuritia*  in  the  NASDAQ  or  any  other  dealer 
quotation  system  in  connection  with  risklass 
principal  transactions.  See  Stkhting  AMBO  and 
Anuteidam-Rottenlam  Bank  N.  V.,  76  Federal 
Reserve  Bulletin  682  (1990).  ApplicanU  are 
requesting  that  they  bis  perxnitted  to  indicate 
interest  in  purchasing  and  selling  securities,  in 
connection  with  those  activitias,  to  the  extent 
permitted  in  previous  Board  orders.  See  Dauphin 
Deposit  Coqmatiott.  77  Federal  Reserve  Bulletin 
672  (1991). 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Govanort  of  the  Federal  Reserve 
System,  July  23, 1993.    "^ 
lannifcr  Moluwoa. 
AssociatB  SecTBtary  of  the  Board. 
[FR  Doc  93-18069  Filed  7-28-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqf  for  Toxic  Subttances  and 
Diaeaaa  Reglatry 

[Program  Announcement  Number  338] 

The  Great  Lakaa  Human  Health  Effacta 
Raaaareh  Program  Notica  of 
Availability  of  Funda  for  Hacal  Yaar 
1993 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
that  grant  applications  will  be  accepted 
to  conduct  research  on  the  impact  on 
human  health  of  fish  consumption  from 
the  Great  Lakes.  ATSDR's  mission 
includes  the  prevention  of  adverse 
health  effects  resulting  from  human 
exposure  to  hazardous  substances  in  the 
environment.  The  ATSDR  Great  Lakes 
Human  Health  Effects  Research  Program 
will  focus  on  populations  that  have 
been  identified  to  have  a  higher  risk  of 
long-term  adverse  health  effects  from 
exposure  to  contaminants  in  Great  Lakes 
fish,  i.e..  Native  Americans,  sport 
anglws,  luban  poor,  and  fetuses  and 
nursing  infants  of  mothers  who 
consume  contaminated  Great  Lakes  fish. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  WHERE  TO  OBTAIN 
ADDmONAL  INFORMATION  ) 

Authority 

This  program  is  authorized  in  sections 
104(i)(5)(A)  and  (15)  of  the 
Comprehensive  Environmental 
Resp(mse,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by' 
the  Superfund  Amendments  and 
Reauthorization  Aa  of  1986  (SARA)  |42 
U.S.C.  9604(i)(5)(A)  and  (15)1:  and 
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section  106.  subsection  118(e)  of  the 
Great  Lakes  Critical  ProgranK  Act  of 
1990  (33  U.S.C  1268(e)l. 

EligiMa  Applkaata 

Eligible  applicants  are  the  Great  Lake 
states  and  political  subdivisions  thereof, 
including  nderally-recogDized  Indian 
tribal  governments.  State  organizations, 
including  state  universities,  state 
colleges,  and  state  research  institutions, 
must  affimurtively  esublisfa  that  they 
meet  their  respective  state's  legislative 
definition  of  a  stale  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant.  The  Great  Lake  states  include 
Illinois.  Indiana.  Michigan.  Minnesota, 
Ohio.  Pennsylvania,  New  York  and 
Wisconsin,  consistent  with  section  105 
subsection  118(e)  of  the  Greet  Lakes 
Critical  Programs  Act  of  1990  [33  U.S.C. 
1268(e) I.  ATSDR  encourages 
collaiiorative  efforts  smong  these 
potential  applicants. 

Availability  of  Funds  | 

Approximately  $140,000  is  available 
in  FY  1993  to  fund  one  new  award.  It 
is  expected  that  the  award  will  be  made 
on  or  about  September  30, 1993.  It  is 
anticipated  that  the  new  award  will  be 
for  a  12-month  budget  period  with  a 
proposed  project  period  of  1  to  2  years. 
The  continuation  award  within  the 
project  i>eriod  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  ATSDR  anticipates 
that  funds  will  be  available  in  FY  1994 
to  continue  approved  projects.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Purpose 

The  purpose  of  this  announcement  is 
to  solicit  scientific  proposals  designed 
to  investigate  and  characterize  the 
association  between  the  consumption  of 
contaminated  Great  Lakes  fish  and 
potential  long-term  adverse  health 
effects.  The  c^jectives  of  this  program 
are  to; 

(1)  Build  upon  and  amplify  the  results 
from  past  and  on-going  research; 

(2)  Develop  information,  databases 
and/or  research  methodology  that  will 
provide  long-term  benefit  to  the  Great 
Lakes  human  health  research  effort; 

(3)  Develop  directions  and 
methodology  for  future  human  health 
efliects  research;  ! 

(4)  Provide  health  information  to  the 
subjects  of  the  research  and  their 
medical  professionals;  and 

(5)  Incraeaa  the  public  awareness  of 
the  health  implications  of  toxic 
pollution  in  the  Greet  Lakes. 


Program  Rsquirennnts 

ATSDR  will  provide  financial 
assistance  to  applicants  in  conducting 
studies  on  potential  human  beehb 
effects  which  resuh  from  human 
consumption  of  contaminated  Rth  from 
the  Greet  Lakae  region.  ATSDR 
encourages  the  submission  of 
applications  that  emphasize  reseerch 
that  will  extend  existing  studies. 
ATSDR  is  also  interested  in  funding 
applicant  programs  that  identify 
populations  which  have  a  higher  risk  of 
short-  and  long-term  adverse  heehh 
effects  from  exposure  to  Greet  Lakes 
contaminants  in  fish,  i.e.,  Native 
Americans,  sport  anglers,  urban  poor, 
and  fetuses  and  nursing  infants  of 
mothers  who  consume  contaminated 
Great  Lakes  fish.  The  program  areas  of 
research  may  include,  but  are  not 
limited  to: 

1.  Characterizing  exposure  and 
determining  the  profiles  and  levels  of 
Great  Lakes  contaminants  in  biological 
tissues  and  fluids  in  high  risk 
populations; 

2.  Identifying  sensitive  and  specific 
human  reproductive/developmental 
endpoints  and  correlating  them  to 
exposure  to  Great  Lakes  contaminants; 

3.  Determining  the  short-  and  long- 
term  risk(s)  of  adverse  health  effects  in 
progeny  which  result  from  parental 
exposure  to  Great  Lakes  contaminants 
(special  emphasis  on  reproductive/ 
developmental,  b^iavioral, 
neurological,  endocrinological,  and 
immunological  endpoints); 

4.  Investigating  the  feasibility  of 
establishing  registries  and/or 
surveillance  cohorts  in  the  Great  Lakes 
region;  and 

5.  Establishing  a  chemical  mixtures 
database  with  emphasis  on  tissue  md 
blood  levels  in  order  to  identify  new 
cohorts,  conduct  surveillance  and 
health  effects  studies,  and  establish 
registries  and/or  surveillance  cohorts. 

In  awarding  grants  pursuant  to  the 
ATSDR  Great  Lakes  Human  Health 
EffecU  Research  Program,  ATSDR  shall 
consider  proposed  projects  that  will 
help  fill  information  gaps  and  address 
research  needs  regarding  the  human 
health  impact  of  consumption  of 
contaminated  fish  from  the  Great  Lakes. 
ATSDR  encourages  collaborative  efforts 
among  potential  applicants  in  pursuing 
these  research  needs. 

Evaluation  Critena 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 


1.  SdetOificand  Technical  Review 
Criteria  of  New  AppUcations 

A.  Propoaed  Program — 60% 

The  extent  to  which  the  applicant's 
proposal  addresses: 

(1)  The  scientific  merit  of  the 
hypothesis  of  the  proposed  project, 
induding  the  originality  of  the  approach 
and  the  feesibility.  adequacy,  and 
rationale  of  the  design; 

(2)  The  technical  merit  of  the  methods 
and  procedures  (including  quality 
assurance  and  quality  control)  for  the 
proposed  project,  including  the  degree 
to  which  the  project  can  be  expected  to 
yield  results  that  meet  the  program 
objective  as  described  in  the  PURPOSE 
section  of  this  announcement; 

(3)  The  proposed  project  schedule, 
including  clearly  established  and 
obtainable  project  objectives  for  which 

Erogress  toward  attainment  can  and  will 
B  measured; 

(4)  The  proposed  mechanism  to  be 
utilized  as  a  resource  to  address 
community  concerns  and  opinion,  and 
create  lines  of  communication;  and 

(5)  The  proposed  method  to 
disseminate  the  study  results  to  stale, 
tribal  governments,  Indian  Health 
Service,  local  public  health  officials, 
community  residents,  and  to  other 
concerned  individuals  and 
organizations. 

B.  Program  Personnel — 30% 

The  extent  to  which  the  proposal  has 
described: 

(1)  the  qualifications,  experience,  and 
commitment  of  the  Principal 
Investigator,  and  his/her  ability  to 
devote  adequate  time  and  effort  to 
provide  effective  leadership;  and 

(2)  the  competence  of  associate 
investigators  to  accomplish  the 
proposed  study,  their  conunitment.  and 
time  devoted  to  the  study. 

C.  Applicant  Capability— 10% 

Description  of  the  adequacy  and 
commitment  of  the  institutional 
resources  to  administer  the  program  and 
the  adequacy  of  the  facilities  as  they 
impact  on  performance  of  the  prt^iosed 
study. 
D.  Program  Budget— (Not  Scored) 
The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of  grant 
funds. 

2.  Review  of  Continuation  AppUcations 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  has  been  made 
in  meeting  pro^  objectives; 
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b.  ObiecUves  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant  support,  and/ 
or  evaluation  procedures  will  lead  to 
achievement  of  project  objectives: 

d.  Budget  request  is  clearly  justified 
and  consistent  with  the  intended  use  of 
grant  funds;  and 

e.  Availability  of  funds  for  the 
remaining  project  years,  if  any. 

Executive  Order  12372 

The  applications  submitted  under  this 
announcement  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aaaistanca 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161,  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

Other  Requirements 

A  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicants  must  comply  with 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
that  the  project  will  be  subject  to  initial 
and  continuing  review  by  the 
appropriate  institutional  review 
committees.  The  potential  applicant 
should  be  aware  that  proposed  project(s) 
which  involve  a  Native  community 
should  have  the  project  reviewed  by  the 
Indian  Health  Service  if  any  component 
thereof  is  involved  or  will  support  the 
project,  as  well  as  the  local  tribal 
government  for  which  that  part  of  the 
project  is  appUcable.  The  applicant  will 
be  responsible  for  providing  assurance 
in  accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

B.  Cost  Recovery 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
provides  for  the  recovery  of  costs 
incurred  for  health-related  activities  at 
each  Superfund  site  from  potentially 


responsible  parties.  The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  current  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e., 
individual  time,  travel,  and  associated 
costs  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
will  retain  the  documents  and  records  to 
support  these  financial  transactions,  for 
possible  use  in  a  cost  recovery  case,  for 
a  minimum  often  (10)  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  a  litigation,  claim, 
negotiation,  audit,  or  other  action 
involving  the  specific  site;  then  the 
records  %vill  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

C.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall  at  a  minimum: 

(1)  State  or  incorporate  by  reference 
all  applicable  requirements  imposed  on 
the  contractors  under  the  grant  by  the 
terms  of  the  grant,  including 
requirements  concerning  peer  review 
(ATSDR  selected  peer  reviewers), 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
developed  under  or  in  the  course  of 
woric  under  a  PHS  grant  supported 
project  or  activity; 

(2)  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-fee,  nonexclusive,  and 
irrevocable  license  to  the  Government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  Government  purposes; 

(3)  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government's  right  in  that 
work;  and 

(4)  State  the  activities  to  be 
performed,  the  time  schedule  for  those 
activities,  the  policies  and  procedures  to 
be  followed  in  carrying  out  the 
agreement,  and  the  maximum  amount  of 
money  for  which  the  grantee  may 
become  liable  to  the  third  party  under 
the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to  PHS 
under  the  grant.  The  agreement  shall 
therefore  retain  sufiicient  rights  and 


control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility  and 
accountability. 

Application  Submission  And  Deadline 
Dates 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  m,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305 
by  August  27, 1993. 

1.  Oead/ine:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date  or, 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
should  request  a^legibly-dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly-dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private ' 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtaio  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
phone  number  and  will  need  to  refer  to 
Announcement  Number  338.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Maggie 
Slay,  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(dX:),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  842- 
6797.  Programmatic  technical  assistance 
may  be  obtained  from  Dr.  Heraline 
Hicks,  Research  Implementation 
Branch,  or  Michael  Youson,  Office  of 
the  Director,  Division  of  Toxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mailstop  E-29,  Atlanta,  Georgia 
30333,  oi  by  calling  (404)  639-6306  or 
6300. 
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Please  Refer  To  AnnouncenMnt  Number 
338  When  Requesting  Infbrmatioa  And 
Submitting  An  Application 

Potential  applicants  may  obtain  a 

copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
H^thy  People  2000  (Summary  Report. 
Stock  Na  017-001-00473-1)  referenced 
in  the  Introductim  through  the 
Superintendent  of  Docxunents, 
Government  Printing  Office. 
Washington,  DC  20402-9325. 
(telephone  202-783-3238). 

Dated  July  23. 1993.  | 

Walter  R.  Dowdle, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Begistry. 
IFR  Doc  93-18065  Filed  7-28-93;  8:45  am) 
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C«nt«rs  for  Dfscas*  Control  and 
Prevention  i 

[AnnotmcanMnt  Number  327] 

State  and  Community-Based  Programa 
To  Prevent  Biqrcla  ln|uries;  Notice  of 
AvaNaWnty  of  Funda  for  Racal  Year 
1903 

Introductioa 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availabiUty  of  funds  in  fiscal  year  (FY) 
1993  for  new  cooperative  agreements  for 
State  and  Community-bued  Injury 
Control  Programs  to  Prevent  Bicyde 
Injuries.  These  programs  will  davdop. 
implement,  and  evaluate  multifaceted 
bicycle  injury  prevention  programs  to 
reduce  the  incidence  of  injuries  and 
deaths  among  bicyclists  which  are 
preventable  by  helmet  usagei  They  will 
also  pilot  test  the  prototype  Injury 
Control  and  Risk  Factor  Surreilhuica 
System  (ICARIS). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
OKHbidity  and  mortality  and  improve 
the  Quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Unintentional  Injuries.  (For  cM-dering  a 
copy  of  Healthy  People  2000,  see  the 
section  WHERE  TO  C^TAIN 
ADDITIONAL  INFORMATION.)  * 

Autkority  | 

This  program  is  authorized  under 
sections  301.  317,  and  394  of  the  Public 
Health  Service  Act.  (42  U.S.C.  241. 247b 
and  280b),  as  amended.  Program 
regulations  are  set  forth  in  42  CFR  pert 
52. 


UMI 


Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  states,  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of 
Marshall  Islands,  and  the  Republic  of 
Palau.  Additionally,  official  public 
health  agencies  of  county  or  dty 
governments  with  jurisdictional 
populations  greater  than  1,000,000 
people  are  eligible.  This  includes 
recipients  under  Program 
Announcement  927  (State  and 
Community-based  Injury  Control 
Programs). 

Availability  of  Funds 

Approximately  $675,000  is  available 
in  FY  1993  to  fund  up  to  3  programs. 
It  is  expected  that  the  average  award 
will  be  $225,000  ranging  from  $150,000 
to  $250,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30. 1993  and  will  be  made 
for  a  12-roonth  budget  period  within  a 
project  period  not  to  exceed  3  years. 
Funding  estimates  outlined  above  are 
subject  to  change  based  on  the  actual 
availability  of  hinds.  Non-competing 
continuaticMi  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfiactory  progress  in 
meeting  program  objectives  and  the 
availability  of  funds. 

Note:  At  the  raquwt  of  the  appRcant, 
Federal  personnel  may  be  assigned  to  a 
project  area  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  develop,  implement, 
and  evaluate  the  efliectiveness  of 
multifaceted  bicycle  injury  preventicm 
programs  in  reducing  m<Hbidity. 
mortahty,  severity,  disability,  and  costs 
associated  with  bicycle  injuries  ifi^di 
are  preventable  by  helmet  usage.  This 
program  is  designed  to  facilitate  the 
development,  expansion,  and 
improvement  of  bicycle  injury  control 

Erograms.  and  in  particular,  bicycle 
elmet  usage  programs  within  state  and 
local  health  agencies.  Programs  within 
state  and  local  health  agencies  are 
expected  to  establish  or  strengthen  a 
lead  capacity  for  the  prevention  and 
control  of  bicycle-related  injuries.  This 
capacity  will  enable  these  agencies  to 
define  and  monitor  the  injury  problem, 
mobilize  broad  collaborations  for 
developing  intervention  strategies, 
including  public  education  programs, 
and  evaluate  the  program's  eflectiveness 
in  terms  of  reduced  morbidity  and 


mortality,  severity,  disability,  and  cost. 
These  programs  will  also  be  expected  to 
pilot  test  the  ICARIS  system,  pending 
OMB  clearance. 

Specifically,  these  awards  are 
intended  to: 

A.  Establish  a  state-wide  bicycle 
injury  prevmtion  and  control  program 
by  creeting,  within  a  health  agency,  a 
coordinator  and  support  staff  to 
coordinate  bicycle  injury  control 
activities  both  within  and  outside  the 
health  agency: 

B.  Develop  or  improve  injury 
surveillance  activities  to  identify 
bicycle-related  injuries,  including  data 
describing  the  magnitude  of  the  problem 
and  who  is  affected.  Conduct  injury  risk 
factor  surveillance  using  ICARIS.  Head 
injury  surveillance  efforts,  should 
incorporate  the  core  variables  from  the 
Head  Injury  Reporting  Guidelines 
minimum  data  set.  Case  definitions 
should  be  consistent  with  the  reporting 
guidelines; 

C.  Implement  and  evaluate 
nraltifaceted  prevention  activities  to 
address  and  define  the  bicycle  injtiry 
problem; 

D.  Provide  injury  control  information 
to  the  public,  legislators,  the  academic 
community  and  others  based  upon 
program  findings  and; 

E.  Promote  statewide  strategies  (e.g.. 
legislation)  and  community  prevention 
programs  (including  educational, 
promotional  and  legislative  strategies)  to 
encourage  the  use  of  bicjrcle  helmets. 


Prograai  Reqnireaiaiia 

In  conducting  activities  to  adiieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below  and  CDC  shall  be 
responsible  for  the  activities  under  B.. 
below: 

A.  Recipient  Activities 

1.  Provide  a  directed/coordinator  and 
staff  who  have  authority  and 
responsikMlity  to  carry  out  the  project 

2.  Define  tne  magnitude  of  tne 
bicycle-related  injury  problem;  define 
the  population  at  risk,  and  collect 
adequate  injury  data.  These  data  include 
deeths  and  injuries  attributable  to 
bicycle-related  head  injury,  use  rates 
among  various  age  groups  in  the 
community,  and  bairriers  to  helmet  use. 
Potential  data  sources  include:  E-coded 
hospital  discharge  data.  Emergency 
Room  data.  Head  and  Spinal  Cord  Injury 
Registries,  and  random  digit  dial  {rfione 
surveys  of  behavior  (e.g..  BRFSS). 

3.  Conduct  state-wi(M  injury  ritk 
fector  surveillance  using  ICARIS  using 
existing  computer-assisted  telephone 
interview  (CATT)  capabilities.  Questions 
whidi  have  been  proved  valid  and 
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feasible  as  determined  by  the  ICARIS 
national  evaluation  study  will  be 
available  for  states  to  use. 

4.  Compare  ICARIS  results  to 
Behavioral  Risk  Factor  Survey  results. 

5.  Establish  a  statewide  coalition  of 
appropriate  individuals,  agencies,  and 
organizations  with  experience  and 
interest  in  bicycle  helmet  usage 
campaigns.  The  coahtion  should 
provide  for  community  input  and  seek 
to  generate  community  support  for  the 
program.  The  coalition  should  Include 
members  internal  and  external  to  the 
health  department  (e.g.  highway  safety. 
EMS.  media,  private  physicians,  local 
public  health  leaders,  commimity 
leaders,  voluntary  groups,  acute  care 
and  rehabilitation.)  Similar  coalitions 
should  be  established  for  each 
intervention  site. 

6.  Work  with  role  highway  safety 
officials  (e.g.,  Governor's  Highway 
Safety  Representative,  police)  to 
promote  bicycle  helmet  usage. 

7.  Demonstrate  the  role  highway 
safety  officials  (e.g..  Governor's 
Highway  Safety  Representative,  police) 
will  play  in  promoting  bicycle  helmet 
usage. 

8.  Promote  and  develop  local  and 
statewide  legislation  requiring  bicycle 
helmet  usage  for  all  riders  and 
passengers  imder  16  years  of  age. 

9.  Work  with  state  and  local 
community  groups  to  develop  and 
promote  public  information  programs/ 
strategies  to  increase  the  use  of  bicycle 
helmets  (e.g..  development  of  overall 
Plan  to  include  selection  of  target 
groups,  implementing  the 
intervention(s):  media/educational/ 
promotional  activities,  and  evaluation). 

10.  Evaluate  the  effectiveness  of  each 
intervention  activity  and  the  program  as 
a  whole. 

B.  CDC  Activities 

1.  Provide  consultation  and  assistance 
in  problem  assessment  and  target 
population  determination;  the 
evaluation  of  coverage,  cost,  and  impact 
of  current  and  potential  interventions: 
and  design  of  scientific  protocols. 

2.  Collaborate  in  the  design  of  all 
phases  of  the  intervention 
demonstrations.  Provide  consultation  on 
data  collection  instruments  and 
procedures,  and  provide  coordination  of 
research,  evaluation,  and  intervention 
activities  between  and  among  the  sites. 

3.  Monitor  data  collection  and 
analysis  of  information  collected  from 
evaluation,  and  provide  consultation  in 
establishing  standardized  data 
collection  and  reporting  systems  to 
monitor  program  activities  and  costs  of 
intoventions. 


4.  Assist  states  to  develop  a  state- 
Specific  injury  risk  foctor  questionnaire 
based  on  ICARIS. 

5.  Assist  states  in  determining 
adequate  sample  size  for  siuveys. 

6.  Assist  states  to  modify  the  existing 
national  CATI  system  for  ICARIS  to  a 
state-specific  form. 

7.  Provide  statistical  and 
programming  support  to  states  for 
appropriate  data  analysis  and 
interpretation. 

8.  Provide  consultation  in 
standardized  implementation  of 
intervention  activities. 

9.  Provide  up-to-date  scientific 
information  about  injury  prevention  and 
coordinate  with  related  activities  in 
CDC's  national  injury  prevention 
program. 

10.  Assist  in  the  transfer  of 
information  and  methods  developed  in 
these  program  to  other  programs 
through  OX^'s  national  injury 
prevention  and  control  program. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (Maximum  100  total  points): 

1.  Background  and  Need:  (lO%) 
The  extent  to  which  the  atiplicant 

presents  data  justifying  need,  identifies 
suitable  target  populations,  and 
demonstrates  capacity  through  related 
activities  to  conduct  such  a  program. 

2.  Goals  and  Objectives:  (10%) 

The  extent  to  which  the  applicant  has 
included  goals  which  are  specific, 
measurable,  and  relevant  to  the  purpose 
of  the  proposal.  The  extent  to  which  the 
applicant  has  included  objectives  which 
are  specific,  time-framed,  measurable 
and  feasible.  The  extent  to  which 
objectives  are  related  to  goals  presented 
and  to  increasing  bicycle  helmet  usage 
and  pilot  testing  ICARIS. 

3.  Methods:  (30%) 

The  extent  to  which  the  applicant 
provides  a  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  for  the  budget 
period.  The  extent  to  which  the 
applicant  provides  a  reasonable 
schedule  for  implementation  of  the 
activities  and  the  extent  to  which 
coordination  and  supervision  of  staff 
and  organizations  involved  in  activities 
is  apparent 

4.  Evaluation:  (30%) 

The  extent  to  which  the  evaluation 
system  will  document  program  process 
and  measure  program  effiectiveness  and 
impact,  bicycle  helmet  usage  and 
prevention  of  bicycle  relatml  injuries. 
The  extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  is  included. 


The  extent  to  which  a  feasible  plan  for 
evaluating  ICARIS  is  included. 

5.  CollaboraUon:  (20%) 

The  extent  to  which  relationships 
between  the  program  and  the  other 
agencies,  organizations,  health 
department  units  and  local  health 
departments  is  clear,  complete  and 
provides  for  complementary  or 
supplementary  working  interactions. 
The  extent  to  which  coalition 
membership  and  roles  are  clear  and 
appropriate.  The  extent  to  which 
relationships  with  the  Governor's  Office 
of  Highway  Safety,  Maternal  and  Child 
Health,  Injury  Control  Research  Centers 
(ICRCs)  or  local  academic  institutions 
and  local  commimities  are  completely 
described,  are  activity-specific  and 
show  evidence  of  support. 

6.  Budget  and  Justification:  (not 
weighted) 

The  extent  to  which  the  appUcant 
provides  a  detailed  budget  and 
justification  consistent  with  stated 
objectives  and  planned  program 
activities.  NOTE:  At  the  request  of  the 
applicant.  Federal  personnel  may  be 
assigned  to  a  project  area  in  Ueu  of  a 
portion  of  the  financial  assistance. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  seU  up 
a  system  for  state  and  local  government 
re^ew  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  appUcations 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell  m.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDQ,  255  East 
Paces  Ferry  Road.  NE..  room  300. 
Mailstop  E-13.  Atlanta,  Georgia  30305. 
no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 
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PvUic  HmMi  SytteM  Baportii^ 
RequireoMato 

This  program  is  not  subject  to  the 
Pubhc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Doneatic 
Nunbtr 

The  Catalog  of  Federal  Domestic  ~ 
Assistance  Number  (CFDA)  is  93.136. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  May  1993.  j 

Where  To  ObUia  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  pbone  number  and  will 
need  to  refer  to  Announcement  Number 
327.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Adrienne  Brown.  Grants  Management 
Specialist,  Grants  Managemeni  Branch, 
Procurement  and  Grants  OfHce,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Mailstop  E-13.  Atlanta,  Georgia  30305, 
(404) 842-6634. 

Programmatic  assistance  may  be 
obtained  from  James  S.  Belloni,  Chief, 
Program  Development  and 
Implementation  Branch,  National  Center 
for  Injury  Prevention  and  Control, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road. 
NE.,  Mailstop  F-41,  Atlanta.  Georgia 
30333,  (404)  488-4400.  (Additional 
information  on  the  Injury  Control  and 
Risk  Factor  Surveillance  System 
(ICARIS)  and  Infury  Control  Reseerch 


Centers  (ICRCs)  may  be  obtained  from 
the  programmatic  contact.) 

Please  refer  to  Announcement 
Number  327  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-O0474-0)  or 
Healthy  People  2000  (Summary  Rep<Hl: 
Stock  No.  017-001-O0473-1)  tfarougb 
the  Superintendent  of  Documents. 
Government  Printing  OfHce. 
Washington.  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  July  23, 1993. 
Laoiie  H.  Newton. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  93-18064  Piled  7-28-93;  8:45  am) 
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Pood  and  Drug  Administration 
(Dociiet  No.  MM-OISV) 

Warrting  Statementa  for  Medical  and 
Food  Producta  Containing  or 
IManufacturad  With 

ChlorofluorocartxMta  and  Other  Ozone- 
Depleting  Subatancea;  Alternative 
Language;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  June  29, 1993  (58  FR  34812). 
The  document  announced  the 
availability  of  alternative  language  with 
respect  to  warning  statements  for 
human  drug,  biological,  and  device 
products  containing  or  manufactured 
with  chlorofluorocarbons  (CFC's)  and* 
other  ozone-depleting  substances.  The 
agency  inadvertently  omitted  a 
paragraph  from  that  document.  This 
document  corrects  that  error. 
FOR  FURTHER  MFORMATICN  CONTACT: 
Philip  L.  Chao,  Center  for  Drug 
Evaluation  and  Research  (HFE>-362). 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville.  MD  20855,  301- 
295-6049. 

In  FR  Doc.  93-15233.  appearing  on 
page  34812  in  the  Federal  Register  of 
Tuesday,  June  29, 1993,  the  following 
correction  is  made:  On  page  34813,  in 
the  3d  column,  after  the  1st  full 
paragraph  imder  the  quoted  text,  the 
following  paragraph  is  added: 

"FDA  notes  that  the  EPA  regulations 
(58  FR  8136  at  8166)  state  that,  for 
prescription  medical  products  that  FDA 


Hnds  to  be  essential  tat  public  health, 
the  warning  statement  may  be  placed  in 
supplemental  printed  material  intended 
to  be  read  by  the  prescribing  phjrsician, 
as  long  as  the  alternative  statement  is 
placed  on  the  product,  in  packaging,  or 
supplemental  printed  material  intended 
to  be  read  by  the  patient  at  time  of 
purchase.  For  prescription  human 
medical  products  which  contain  or  are 
manufactured  with  class  I  substances, 
FDA  declines,  at  this  time,  to  determine 
which  products  are  essential  for  public 
health.  The  Clean  Air  Act  mandated  that 
the  warning  labels  be  on  all  products 
containing  or  manufactured  with  CFC's 
on  and  after  May  15, 1993.  Given  this 
date,  FDA  believes  it  would  be 
impractical  to  engage  in  casa-by-casa 
determinations  of  which  prescription 
human  medical  products  are  essential  to 
public  health.  Thus,  until  FDA  can 
establish  criteria  and  make 
individualized  determinations  as  to 
whether  a  medical  product  is  essential 
to  public  health,  the  most  prudent 
course  of  action  is  to  presume,  for 
purposes  of  the  warning  statement,  that 
all  prescription  human  medical 
products  are  essential  to  the  public 
health." 

Dated:  )uly  22, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(PR  Doc  93-18073  Filed  7-28-93;  8:45  am) 
BtLUNG  cooe  4i«»-et-^ 


[Oocfcef  No.  93F-0201] 

Asahi  Denka  Kogyo  K.  K.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.  K.  has  Bled 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium  2,2- 
methylenebis(4,6-di-fef*-butylphonyl) 
phosphate  as  a  clarifying  agent  in 
polypropylene  articles  intended  for 
contact  with  food  to  include  the  use  at 
temperatures  up  to  and  including  retort 
conditions. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  August  30, 1993. 
AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Brandi 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTNER  INFORMATION  CONTACT 
Helen  R.  Thorsheim,  Center  for  Food 


.1    B. 
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Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9511. 

SUPPtaiCNTAIIV  MRMMATKM:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
3B4378)  has  been  hied  by  Asahi  Denka 
Kogyo  K.  K.,  c/o  Japan  Technical 
Information  Center.  Inc..  1002 
Pennsylvania  Ave.  SE..  Washington.  DC 
20003.  The  petition  proposes  that  the 
food  additive  regulations  in  §  178.3295 
Clarifying  agents  for  polymers  (21  CFR 
178.3295)  be  amended  to  provide  for  the 
safe  use  of  sodium  2.2'- 
methylenebis(4,6-di-t<>r(-butylphenyl) 
phosphate  as  a  clarifying  agent  in 
polypropylene  articles  intended  for 
contact  with  food  to  include  the  use  at 
temperatiues  up  to  and  including  retort 
conditions. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  August  30, 
1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  21. 1993. 

FrmlR.  Slunk. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-18035  Filed  7-2^-93: 8:45  un] 
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Health  Reaourcea  and  Servlcea 
Admlniatratlon 

Final  Funding  Priority  for  Grants  for 
Nurae  Aneathetiat  Education  Programa 
for  Rscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priority  for  fiscal  year  (FY) 
1993  Grants  for  Nurse  Anesthetist 
Education  Programs  under  the  authority 
of  section  B31(a).  title  Vm  of  the  Public 
Health  Service  Act;  as  amended  hy  the 
Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
II  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408,  dated  October  13.  1992. 

This  program  was  announced  in  the 
Federal  Register  at  58  FR  21177  on 
April  19. 1993.  The  announcement 
included  a  proposed  funding  priority.  A 
comment  period  of  30  days  was 
established  to  allow  public  comment 
concerning  the  proposed  funding 
priority.  One  comment  was  received. 
This  notice  includes  a  discussion  of  the 
comment  received  and  the  final  funding 
priority  for  Grants  for  Nurse  Anesthetist 
Education  Programs  for  Fiscal  Year 
1993,  which  remains  as  proposed. 
Comments  on  program  aspects  that  were 
not  specifically  proposed  for  public 
comment  are  not  addressed  in  (his 
notice. 

Purpose 

Section  831(a)  of  the  Public  Heahh 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  cover  the  costs  of 
projects  to  develop  and  operate 
programs  for  the  education  of  nurse 
anesthetists. 

Eligibility 

Eligible  applicants  for  Grants  for 
Nurse  Anesthetist  Education  Programs 
are  public  or  private  nonprofit 
institutions,  accredited  by  an  entity  or 
entities  designated  by  the  Secretary  of 
Education.  Grants  may  be  awarded  to 
develop  and  operate  a  new  nurse 
anesthetist  program.  Grants  may  a\So  be 
awarded  to  maintain  or  expand  an 
existing  program. 

Other  Considerations 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications.  It  is  not  required 
that  applicants  request  consideration  for 
a  funding  factor.  Applications  which  do 
not  request  consideration  for  funding 
factors  will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preference 

In  making  awards  of  grants  under  this 
section,  preference  will  be  given  to  any 


qualified  applicant  that — (A)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residehts  of  medically 
underserved  communities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  Preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group. 
Additional  details  about  the 
implementation  of  this  preference  were 
published  in  the  Federal  Register  at  58 
FR  9570  on  February  22. 1993.  The 
burden  fur  collection  of  information  to 
request  this  preference  is  under  review 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act. 

Final  Funding  Priority 

It  was  proposed  that  a  funding 
priority  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  students  from 
those  minority  or  low-income 
populations  identified  as  at-risk  of  poor 
health  outcomes.  The  comment  received 
objected  to  including  low-income 
populations  in  this  priority  because. 
"The  average  income  for  registered 
nurses  prevents  applicants  from 
qualifying  for  this  funding  priority."  •> 
This  language  does  not  hinder 
applicants  for  this  program  since 
applicants  can  qualify  for  this  priority 
by  enrolling  and  graduating  students 
from  minority  populations.  However, 
since  nurse  anesthetist  students  are 
registered  nurses  whose  income  would 
be  higher  than  the  low-income  figures, 
we  agree  that  low-income  populations 
be  deleted  from  this  priority.  The  final 
funding  priority  is  as  follows. 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  enrolling  and  graduating 
students  hom  those  minority 
populations  identified  as  at-risk  of  poor 
health  outcomes. 

Information  Requirements  Provision 

Under  section  860(e)(2)  of  the  Act.  the 
Secretary  may  make  an  award  under  the 
Grants  for  Nurse  Anesthetist  Education 
Programs  only  if  the  applicant  for  the 
award  submits  to  the  Secretary 
information  regarding  the  programs  of 
the  applicant.  These  requirements  will 
be  provided  in  the  applications 
materials.  The  burden  for  collection  of 
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thU  inibnnation  is  xxodet  iwiew  by  the 
OfBo*  of  ManaflMiient  uxi  Budget  in 
accanUnca  with  th«  PsparwoEk 
Reduction  Act  | 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  conta<it: 
Mary  S.  Hill.  R.N..  PhJ}..  Chief.  Nursing 
Educatioo  Practice  Resources  Kanch. 
Division  of  Nursing.  Bureau  of  Health 
Professions.  Heahh  Reeourcee  and 
Services  Administration,  Parklawn 
Building,  room  9-35,  5600  Fishers  Lane. 
RockviUe,  Maryland  20857,  Telefrfione: 
(301)  443-6193  FAX:  (301)  443-8586. 

This  program.  Grants  for  Nurse 
Anesthetist  Education  Prograims,  is 
listed  St  93.916  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  July  23. 1993. 
WilUa»A.laMMaa. 
Acting  Adminittrator. 

(FR  Doc.  93-18075  Filed  7-2S-99: 8:45  sm] 
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FlfMi  Crilwta  foe  FsNows  ww  Fkiw 
Ftovtow  CrMtria  for  Grants  for  Nutm 
AfiMtlwIM  FaeuNy  F«iiowship«  for 
FlwalYMr1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  criteria  for  fellows  and  final  review 
criteria  for  fiscal  year  (FY)  1993  Grants 
for  Nurse  Anesthetist  Faculty 
Fellowships  under  the  authority  of 
section  831(b),  title  Vm  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Nurse  Education  and  Practice 
Improvement  Amendments  of  1992.  title 
n  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408.  dated  Octobo- 13, 1992. 

This  program  was  aimounced  in  the 
Federal  Kecisler  at  58  FR  21986  on 


April  26, 1993.  The  announcement 
included  proposed  criteria  for  fellows 
and  proposed  review  criteria.  A 
comment  period  of  30  days  was 
established  to  allow  public  oomment 
concerning  the  proposed  criteria  for 
fellows  and  proposed  review  criteria. 
One  comment  was  received.  This  notice 
includes  a  discussion  of  the  comment 
received  and  the  final  criteria  for 
fellows  and  final  review  criteria  for 
Grants  for  Nurse  Anesthetist  Faculty 
Fellowships  for  FY  1993.  Comments  on 
program  aspects  that  were  not 
specifically  proposed  for  public 


comment  are  not  addressed  in  this 
notice. 

Purpose 

Section  B31(b)  of  the  PuUic  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  provide  financial 
assistance  to  certified  registered  nurse 
anesthetists  (CRNA)  who  are  faculty 
members  in  accredited  program  to 
enable  such  nurse  anesthetists  to  obtain 
advanced  education  relevant  to  their 
teaching  fimctions. 

Eligibility 

PubUc  and  private  nonprofit 
institutions  wnich  employ  CRNA 
faculty  to  teach  registered  nurses  in  a 
full-time  accredit^  nurse  anesthetist 
training  program  may  apply  for  a  Grant 
for  Ntirse  Anesthetist  Faculty 
Fellowships. 

Final  Criteria  for  Fellows 

No  comments  were  received  regarding 
the  criteria  for  fellows  which  remain  as 
proposed.  To  be  eligible  for  traineeship 
support  an  individual  must  be: 

1.  a  United  States  citizen,  national,  or 
permanent  resident; 

2.  a  certified  registered  nurse 
anesthetist  with  current  licensure  to 
practice,  and  with  teaching 
responsibilities  in  an  accredited  nurse 
anesthetist  education  program: 

3.  enrolled  or  accepted  for  enrollment 
in  a  formal  program  of  study  which 
leads  to  a  master's  or  doctoral  degree: 

4.  proposed  for  a  fellowship  in  the 
applicant  institution's  grant  proposal; 
and 

5.  a  feculty  member  employed  by,  or 
affiliated  with,  the  applicant  institution 
during  the  period  of  approved 
fellowship  support. 

Final  Review  Criteria 

The  comment  received  suggested  that 
the  review  criterion  related  to  faculty 
practicing  or  teaching  in  medically 
underserved  communities  should  be 
eliminated  because  "fecuhy  are 
employed  by  major  medical  centers, 
large  universities  or  physician  groups 
located  in  metropolitan  areas  and  do  not 
meet  the  requirements  of  underserved 
•  •  •"  Since  underserved  populations 
exist  in  metropolitan  areas  as  well  as 
rural  areas,  the  review  criteria  remain  as 
proposed. 

Ine  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  Hie  plan  for  faculty  development  at 
the  apphcant  school,  and  the 
relationship  of  the  faculty  fellowship 
request  to  the  overall  program  plan. 

2.  The  extent  to  which  the  described 
advanced  education  is  relevant  to  the 
faculty  member's  teaching  function. 


3.  The  extent  to  which  the  fecultv 
practices  and/or  teaches  in  medicaily 
underserved  and  runl  communities. 

4.  The  justification  and 
reasonableness  of  the  budget  request 

5.  Qualifications  of  the  Program 
Director. 

Other  Considerations 

In  addition,  funding  fectors  mayb# 
applied  in^  determining  funding  of 
approved  appUcations.  It  is  not  reqiuired 
that  applicants  request  consideration  far 
a  funding  factor.  Applications  whidt  do 
not  request  consideration  for  funding 
factors  will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preference 

Section  860(e)  of  the  PHS  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992,  title  D  of  the  Health  Professions 
Education  Extension  Amendments  at 
1992,  PubUc  Law  102-408,  enacted  «i 
October  13, 1992,  provides  for  the 
following  statutory  preference  for  this 
program  of  Grants  for  Nurse  Anesthetist 
Faculty  Fellowships,  as  well  as  far 
certain  other  programs  under  titles  VII 
and  VIU  of  the  PHS  Act. 

Statutory  preference  will  be  given  to 
qualified  applicants  that:  (1)  Hove  a 
high  rate  for  placing  graduates  in 
practice  settings  having  the  principal 
focnis  of  serving  residents  of  medically 
underserved  communities:  or  (2)  have 
achieved,  during  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  This  preference  will 
only  be  applied  to  appUcations  that  rank 
above  the  20th  percentile  of 
applications  that  have  been 
recommended  for  approval. 

Additional  information  concerning 
the  impfementation  of  this  prefiarence 
has  been  pubUshed  in  the  Fedoral 
Regialar  at  58  FR  9570,  dated  Felvoary 
22, 1993.  The  burden  for  collecticm  of 
information  to  request  this  prefaranca  la 
imder  review  by  the  Office  of 
Management  and  Budget  in  accordance 
with  &B  Paperwork  Raduction  Act 

Established  Funding  Preference 

The  following  funding  jHeferenca  was 
established  in  fiscal  year  1990  after 
public  comment  (55  FR  36325,  dated 
September  5, 1990).  A  revised  version  is 
being  extended  in  fiscal  year  1993.  The 
Department  determined  that  this  is  a 
more  appropriate  means  to  achieve 
program  goals. 

A  funding  preference  will  be  given 
first  to  faculty  who  will  be  completing 
degree  requirements  before  or  1^  die 
end  of  the  funded  budget  year,  second 


to  fiaculty  who  are  full-time  itudents. 
and  third  to  Csculty  who  are  part-time 
studoits. 

Additional  Information 

If  additional  proerammatic 
informatioD  is  needed,  please  contact: 
Mary  S.  WU.  ILN..  Ph.D.,  Chief,  Nursing 
Education  Practice  Resources  Branch. 
Division  of  Nursing.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  9-36. 5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephtme  (301)  443-6193.  PAX:  (301) 
443-«5B6. 

This  program,  Grants  for  Nurse 
Anesthetist  Faculty  Fellowships,  is 
listed  at  93.907  in  the  Catalog  ^Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12373,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  July  22, 1993. 
WimaaA-KobtaMOfi. 
Acting  Administrator. 
(FR  Doc  93-18076  Filed  7-28-93;  8:4S  ami 
411 
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Announcement  of  Prepoeed 
Methodology  for  Implementetlon  of  the 
Statutory  General  Funding  Preference 
for  Selected  Grant  Programe  Under 
TItlee  VN  and  VM  ofthe  Public  Health 
Service  Act  fbr  Flecal  Year  1994 

summary:  The  Health  Professions 
Education  Extension  Amendments  of 
1992  and  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992  (Pub.  L.  102-408,  dated  October 
13. 1992)  authorize  a  general  funding 
preference  (sections  791(a)  and 
860(e)(1))  for  selected  grant  programs  in 
titles  Vn  and  Vm  of  the  Public  Health 
Service  (PHS)  Act.  For  the  purpose  of 
making  grant  and  cooperative  agreement 
awards,  funding  preference  is  defined  as 
the  funding  of  a  specific  category  or 
group  of  approved  applications  ahead  of 
other  categories  or  groups  of  approved 
applications  in  a  discretionary  program, 
or  favorable  adjustment  of  the  formula 
which  determines  the  grant  award  in  a 
formula  grant  program. 

This  statutory  general  preference  was 
implemented  in  Fiscal  Year  (FY)  1993 
following  publication  of  a  proposed 
Federal  Register  notice  (57  FR  60212. 
dated  December  18, 1992)  which 
announced  the  implementation 
methodology  for  FY  1993.  Following 
public  comment,  modifications  were 
made  in  the  proposed  methodology  and 
a  final  notice  was  published  in  the 


Federal  Register  (58  FR  9570,  dated 
February  22. 1993).  In  addition,  input 
was  elicited  from  constituency  groups 
affiscted  by  this  preference  provision. 
This  notice  will  describe  the  proposed 
methodology  for  FY  1994 
implementation  of  the  general  funding 
preference  authorized  by  sections  791(a) 
and  860(e)(1)  of  the  PHS  Act. 

EFFECTIVE  DATE:  The  methodology  for 
implementing  the  statutory  general 
funding  preference  which  is  described 
in  this  notice  is  for  use  in  FY  1994  grant 
cycles  for  the  programs  which  are 
subject  to  this  funding  preference. 

SUPPLEMENTARY  MFORMATION:  Sections 

791(a)  and  860(e)(1)  ofthe  PHS  Act 
include  a  general  funding  preference  for 
selected  grant  programs  under  titles  VII 
and  vm.  Grant  programs  which  are 
subject  to  this  funding  preference  are: 

Departments  of  Family  Medicine  (section 
747(bH, 

Grants  for  Predoctoral  Training  in  Family 
Medicine  (section  747(a)), 

Grants  for  Graduate  Training  In  Family 
Medicine  (section  747(a)), 

Grants  for  Faculty  OiBvelopment  in  Family 
Medicine  (section  747(a)), 

Grants  for  Predoctoral  Training  in  General 
Internal  Medicine  and/or  General  Pediatrics 
(section  748), 

Grants  for  Residency  Training  in  General 
Internal  Medicine  and/or  General  Pediatrics 
(section  748), 

Grants  for  Faculty  Development  in  General 
Internal  Medicine  and/or  General  Pediatrics 
(section  748), 

Residency  Training  and  Advanced 
Education  in  tiie  General  Practice  of 
Dentistry  (section  749), 

Grants  for  Physician  Assistant  Training 
Program  (section  750), 

t  Grants  for  Physician  Assistant  Faculty 
Development  (section  750), 

Podiatric  Primary  Care  Residency  Training 
(section  751), 

Grants  for  Preventive  Medicine  Residency 
Training  (section  763), 

Allied  Health  Traineeships  (se|;tion  766), 

Allied  Health  Project  Grants  (section  767), 

Advanced  Nurse  Education  (section  821). 

Nurse  Practitioner  and  Nurse-Midwifery 
Programs  (section  822) 

Pirofessional  Nurse  Traineeships  (section 
830), 

Nurse  Anesthetist  Education  Programs 
(section  831(a)), 

Nurse  Anesthetist  Traineeships  (section 
831(a)),  and 

Grants  for  Nurse  Anesthetist  Faculty 
Fellowships  (section  831(b)). 

Programs  which  will  have 
competitive  cycles  this  year  will  be 
determined  following  approval  of 
appropriations  for  FY  1994.  A  notice 
will  be  published  to  announce  each 
competitive  cycle. 


<  Program  cuimitljr  in  davelopmant. 


Statutory  General  Funding  Preference 
Provision 

Under  sections  791(a)  and  860(e)(1)  of 
the  Act,  with  respect  to  the  above  listed 
grant  programs,  preference  will  be  given 
to  any  qualified  applicant  that— 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  imderserved  communities:  or 

(B)  During  the  2-vear  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  acliieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

When  program  applications  are  peer 
reviewed,  preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  i>eer  review  group.  In 
several  formula  grant  programs  affected 
by  this  preference,  the  applications  are 
not  required  to  be  submitted  to  a  peer 
review  group. 

Statutory  DefiniUon  of  "Graduate" 

Under  sections  7gi(c)  and  860(e)(3), 
"graduate"  is  defined  as  an  individual 
who  has  successfully  completed  all 
training  (and  residency  requirements) 
necessary  for  full  certification  in  the 
health  profession  selected  by  the 
individual. 

Completion  of  all  training  for 
certification  purposes  will  be  defined  in 
program  specific  notices  based  on  the 
characteristics  ofthe  program. 

Methodology  for  Implementation 

The  methodology  for  implementing 
this  statutory  general  funding  preference 
includes  (1)  the  definition  of  terms 
including  "high  rate,"  "significant 
increase  in  the  rate,"  and  "medically 
underserved  community."  (2) 
implementation  specifics  for  new 
programs  and  small  programs,  (3)  a 
system  of  providing  access  to  lists  of 
work  settings  which  are  recognized  as 
medically  underserved  areas,  and  (4)  a 
system  of  ranking  applications  when 
multiple  funding  preferences  are  used. 
Comments  are  invited  only  on  the 
proposed  changes  in  the  definitions  of 
"high  rate,"  "significant  increase  in  the 
rate,"  and  "medically  underserved 
communities"  and  in  the 
implementation  specifics  for  new 
programs  and  small  programs.  No 
changes  have  been  made  in  the  system 
of  providing  access  to  lists  of  work 
settings  or  in  the  system  of  ranldng 
applications  since  the  final  FY  1993 
notice. 

To  qualify  for  this  funding  preference, 
an  applicant  must  meet  the  criteria  for 
either  part  (A)  or  part  (B)  ofthe  statutory 
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provision  dted  above  snd  be  ranked 
above  the  20th  percentile  of 
applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group  for  all 
program  applications  that  are  peer 
reviewed.  Information  submitted  to 
apply  for  this  statutory  funding 
preference  will  be  subject  to  the  normal 
monitoring  and  Federal  audit  processes. 

Propoaed  Definitioiu  of  "High  Rate" 
•ad  "Significaal  lacraM*  in  the  Rate" 

"High  rate"  is  defined  as  a  minimum 
percent  of  graduates  in  academic  year 
1991-92  or  academic  year  1992-93. 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings.  The 
minimum  percent  for  "high  rate"  for 
each  program  %rjn  be  identified  in  the 
Federal  Regietar  announcement  for  that 
program  and  in  the  program  materials. 
This  rate  will  be  based  on  the  data 
obtained  during  the  FY  1993  grant 
cycles  and/or  other  available  data.  For 
undergraduate  medical  education 
programs  academic  years  1988-89  and 
1989-90  will  be  used.  Preventive 
medicine,  public  health,  dental  public 
health,  and  public  health  nurse 
graduates  can  be  counted  if  they 
identify  a  primary  work  affiliation  at 
one  of  the  qualified  work  sites. 
Graduates  who  are  providing  care  in  a 
medically  underaerved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
placing  gradtiates  in  the  specified 
settings  has  increased  by  a  minimum 
percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  woriiing  in  these 
settings.  The  minimum  percent  for 
"significant  incraue  in  the  rate"  for 
each  program  will  be  identified  in  the 
Federal  Register  announcement  for  that 
program  and  in  the  program  materials. 
This  rate  will  be  based  on  the  data 
obtained  during  the  FY  1993  grant 
cycles  and/or  other  available  data. 

Proposed  Implementation  Specifics  for 
New  Programs 

Experience  with  this  prefarence. 
during  FY  1993,  points  out  that  new 
programs  are  generally  unable  to 
compete  effectively  for  funding  under 
grant  programs  which  are  subject  to  this 
prefiarence.  In  FY  1993,  applications  for 
the  development  of  new  programs  were 
permitted  to  provide  information  about 
the  placement  of  graduates  from  the 
entire  school  in  medically  underserved 
areas.  Some  new  programs  are  not  part 
of  a  larger  school,  othen  were  \mfairiy 


penalized  by  the  record  of  the  entire 
school,  and  others  are  not  directly 
related  to  the  entire  school  (i.e..  a 
Physician  Assistant  program  in  a 
medical  school).  The  reauthorization 
legislation  for  several  of  the  programs 
which  are  subject  to  the  general  funding 
preference  specifically  includes  support 
for  new  programs.  To  allow  new 
programs  to  compete  more  equitably  in 
FY  1994,  criteria  for  the  general  funding 
preference  have  been  developed  which 
will  apply  only  to  new  programs. 

A  new  program  is  denned  as  any 
program  which  has  graduated  less  than 
three  classes.  After  a  program  has 
graduated  three  classes,  that  program 
will  be  able  to  provide  the  information 
necessary  for  the  general  funding 
preference  as  defined  in  the  law  and 
will  no  longer  be  considered  a  new 
program.  A  new  program  will  qualify  for 
the  general  funding  preference  if  four  or 
more  of  the  following  criteria  are  met: 

1.  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  to  serve 
underserved  populations. 

2.  The  curriculum  includes  content 
which  will  help  to  prepare  practitioners 
to  serve  underserveid  populations. 

3.  Substantial  clinical  training 
experience  is  required  in  medically 
underserved  communities. 

4.  A  minimum  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  underserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  underserved 
community. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  underserved 
communities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  underserved  communities. 

Meeting  these  criteria  for  the  statutory 
general  funding  preference  will  qualify 
new  programs  to  receive  the  statutory 
general  funding  preference. 

In  FY  1993,  new  programs  could  also 
qualify  for  the  general  funding 
preference  by  providing  assurance  that 
20  percent  of  their  prospective 
graduates  had  signed,  prior  to  December 
18, 1992,  commitments  to  practice  in 
medically  underserved  communities 
after  graduation.  In  FY  1994,  new 
programs  can  qualify  for  the  general 
preference  by  providing  assurance  that 
a  minimum  percent  of  their  prospective 
graduates  have  signed  commitments  to 
practice  in  medically  underserved 
communities  after  graduation 
contingent  to  receiving  some  type  of 
student  assistance.  This  minimum 


percent  will  be  equal  to  the  minimum 
percentage  for  "high  rate."  Students 
who  have  signed  such  agreements  are 
subject  to  the  terms  and  conditions  as 
identified  by  the  student  assistance 
program  of  the  school. 

In  summary,  new  programs  can 
qualify  for  the  general  funding 
preference  by:  (1)  Meeting  four  or  mora 
of  the  criteria  for  new  programs,  or  (2) 
providing  assurance  that  a  minimum 
percent  of  their  prospective  graduates 
have  signed  commitments  to  practice  in 
medically  underserved  communities 
after  graduation  contingent  to  receiving 
some  type  of  student  assistance. 

Proposed  Implementation  Specifics  for 
Small  Programs 

In  FY  1993,  small  programs  were  (1) 
defined  as  programs  with  less  than  10 
graduates  per  year  and  (2)  required  to 
submit  data  for  two  years  to  qualify  for 
the  general  funding  preference  based  on 
high  rate.  Because  of  the  small  number 
of  graduates  involved,  the  ability  to 
qualify  for  the  general  funding 
preference  could  have  been  based  on  the 
decision  of  1  or  2  graduates.  For  FY 
1994.  the  program  materials  for  grant 
programs  whose  applicants  typically 
have  less  than  10  graduates  per  year  will 
request  data  for  the  preceding  three 
years  which  will  be  aggregated  to 
determine  whether  or  not  the  "high 
rate"  has  been  achieved. 

Statutory  Definition  of  "Medically 
Underserved  Community" 

Section  799(6)  of  the  PHS  Act  defines 
"medically  underserved  community"  as 
an  urban  or  rural  area  or  population 
that— 

(A)  Is  eligible  for  designation  under 
section  332  as  a  health  professional 
shortage  area; 

(B)  Is  eligible  to  be  served  by  a 
migrant  health  center  under  section  329, 
a  community  health  center  under 
section  330,  a  grantee  under  section  340 
(relating  to  homeless  individuals),  or  a 
grantee  under  section  340A  (relating  to 
residents  of  public  housing);  or 

(C)  Has  a  snortage  of  personal  health 
services,  as  determined  under  criteria 
issued  by  the  Secretary  under  section 
186l(aa)(2)  of  the  Social  Security  Act 
(relating  to  nual  hecdth  clinics). 

In  FY  1993,  a  graduate  was  deemed  to 
be  serving  in  a  medically  underserved 
community  if  he  or  she  worked  in  any 
of  the  wwk  settings  identified  in  tha 
Federal  Register  notice.  Following 
public  comment  in  FY  1993,  the 
category  of  "ambulatory  practice  sites 
designated  by  State  or  local 
governments  as  serving  medically 
underserved  communities"  was  added 
to  the  list  of  acceptable  work  settings-  In 


service  in  I 


UMI 
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FY  1994  this  hem  is  clarified  as 

"ambulatory  practice  sites  designated  by 
State  Governors  as  serving  medically 
underserved  communities."  We 
recognize  that  States  may  not  use 
identical  criteria  in  determining  these 
designations.  Therefore.  HRSA  will 
begin  working  with  the  States  to 
identify  ways  of  obtaining  more  uniform 
data.  It  is  expected  that  changes  based 
on  this  collaboration  with  the  States 
will  be  implemented  after  FY  1994. 

For  implemfflitation  of  this  general 
funding  preference  in  FY  1994,  it  is 
proposed  that  service  in  a  "medically 
underserved  community"  will  include 
service  in  the  following  work  settings: 

Cominunity  Health  Centers  (section  330) 

Migrant  Health  Centers  (section  329) 

Health  Care  far  the  HooseleM  Grantees 
(section  340) 

Public  Housing  Primary  Care  Grantees 
(section  340A) 

Rural  Health  Clinics,  federally  designated 
(section  1861(aa)(2)  of  the  Social  Security 
Act) 

National  Health  Senrlca  Corps  sites, 
freestanding  (section  333) 

Indian  Health  Service  Sites  (Pub.  L  93-638 
for  tribally  operated  sites  and  Pub.  L  94-437 
for  IHS  operated  sites) 

Federally  Qualifiad  Health  Centers  (section 
1905  (a)  and  (1)  of  the  Social  Security  Act) 

Primary  Medical  Care  Health  Professional 
Shortage  Areas  (HPSAs)  (facilities  and 
geographic)  (designated  under  section  332) 
For  primary  care  physicians  and  other  health 
personnel  except  dentists  and  nurses 

Dental  HPSAs  (facilities  and  geographic) 
(designated  under  section  332)  For  dentists 
only 

Nurse  Shortage  Areas  (old  section  836. 
currently  section  846]  For  nurses  only 

State  or  Local  Health  Departments 
(Regardless  of  sponsor — for  example,  local 
health  departments  who  are  funded  by  the 
State  would  qualify.) 

Ambulatory  practice  sites  designated  by 
State  Governors  as  serving  medioily 
underserved  communities 

It  is  recognized  that  some  practices 
and/or  facilities  that  provide  care  to 
medically  underserved  populations  are 
not  included  in  these  work  settings. 
Public  comment  in  FY  1993  encouraged 
inclusion  of  additional  work  settings 
such  as  "at  least  one-third  of  the 
patients  *  *  *  are  either  indigent, 
covered  by  Medicaid,  or  covmd  by 
some  other  type  of  program  associated 
with  underserved  communities  ■  •  •  " 
or  "practice  consists  of  at  least  SO 
percent  uninsured  or  Medicaid  patients 
in  the  previous  year."  These  work 
settings,  whidi  describe  the  relative 
number  of  underserved  patients  seen  in 
a  practice  and/or  facility,  are  not 
included  in  the  list  of  work  settings  for 
FY  1994  since  they  are  outside  the 
scope  of  the  statutory  definition  of 
medically  underserved  community. 


Accesa  la  the  Lists  of  Medically 
Uaderserved  Work  Settings 

A  listing  of  Community  Health 
Centers.  Migrant  Health  Canters,  Health 
Care  for  the  Homeless  Grantees.  Public 
Housing  Primary  Care  Grantees,  Rural 
Health  Clinics.  National  Health  Service 
Corps  Sites,  Indian  Health  Service  Sites, 
Federally  Qualified  Health  Centers,  and 
State  Health  Departments  will  be 
available  through  an  electronic  bulletin 
board,  called  the  BHPr  (Bureau  of 
Health  Professions)  Bulletin  Board.  Data 
will  be  available  in  two  formats,  as  a 
dBASE  III  file  or  as  an  ASCU  file.  The 
BHPr  Bulletin  Board  can  be  accessed  by 
using  a  personal  computer  with  a 
communication  package  and  a  n.odem 
by  dialing  (301)  443-5913.  Detailed 
instructions  for  how  to  proceed  will 
appear  on  the  screen  as  soon  as  access 
to  the  Bulletin  Board  is  complete*. 
Applicants  who  do  not  have  the 
necessary  equipment  to  access  O.e 
electronic  bulletin  board  may  obtain 
additional  information  by  calling  the 
Program  Official  identified  in  tho 
application  materials  for  the  graiit 
programs  subject  to  this  statutory 
funding  preference. 

A  list  of  designated  Primary  Medical 
Care  Health  Professional  Shortage  Areas 
(HPSAs)  was.published  in  the  Federal 
Register  on  October  28, 1992  (57  PR 
48854). 

For  additional  information  concerning 
Local  Health  Departments,  applicants 
may  call  the  National  Association  of 
County  Health  Officials  (NACHO)  at 
(202) 783-5550. 

Ranking  Applications  When  Multiple 
Funding  Preferences  Are  Used 

For  grant  programs  that  include 
multiple  funding  preferences.  . 
preference  points  will  be  assigned.  An 
application  will  receive  one  point  for 
qualifying  for  each  statutory  funding 
preference  and  one  half  point  for 
qualifying  for  each  administrative 
preference,  but  no  applicant  qualifying 
only  for  an  administratively  determined 
preference  would  be  funded  ahead  of  an 
applicant  qualifying  for  a  statutory 
funding  preference.  The  total  number  of 
preference  points  for  any  grant  program 
will  equal  the  number  of  statutory 
preferences  plus  half  the  number  of 
administrative  preferences. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  definitions  of 
"high  rate,"  "significant  increase  in  the 
rate,"  and  "medically  underserved 
community"  and  the  implementation 
specifics  for  new  programs  and  small 
programs.  The  comment  period  is  30 


days.  All  comments  received  on  or 
before  August  30, 1993,  will  be 
considered  before  the  final 
implementation  methodology  for  fiscal 
year  1994  is  established.  Written 
comments  should  be  addressed  to:  Ms. 
Shirley  Johnson,  Director,  Office  of 
Program  Development,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  8A-5S,  5600  Fishers 
Lane.  Rock  villa.  Maryland  20857. 
All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  Program 
Diivelopment,  Bureau  of  Health 
Professions,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

Dated:  July  23. 1993. 
William  A.  RobiiMtM, 
Al  ling  Administrator. 

IFK  Due.  93-18074  Riled  7-28-93;  8.45  md) 
BtLUNG  CODE  4t«0-16-r 


National  Institutes  of  Health  Division 
of  Research  Grants;  Mssttng 

Pursuant  lo  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Division  of  Research  Grants 
Behavioral  and  Neurosciences  Special 
Ernphasis  Panel. 

Tne  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meeting  and 
roster  of  panel  members. 
MEETMG  TO  MCVCW  MOIVIOUAL  GRANT. 
APPUCATI0N8: 

.Scientific  Review  Admlnittnlar  Dr.  ^oe 
Hu  (301)  594-7269 

Date  of  Meeting:  August  2, 1993 

Place  of  Meeting:  Chevy  Cbaee  Holiday 
Inn,  Bethesda.  MD 

Time  of  Meeting:  8  JO  &ju. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
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to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.S44,  93.846-93.878. 
93.892, 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  July  22. 1993. 
Soaaa  K.  Faldaiaa, 
Committee  Management  Officer.  NIH. 
[FR  Doc  93-18140  Filed  7-28-93;  8:45  am] 


SocW  Security  Adminictretlon 
ISodai  «»cuiHy  Acquleeoenoe  Ruling  93- 

Akere  v.  Secrelery  of  Health  and 
Human  Servieea;  Attomey'a  Feee 
Baaed  in  Part  on  Continued  Benefita 
PaM  to  SocM  Security  Ctaimanto 

AOENCY:  Sodal  Security  Administration. 

HHS. 

ACTKM:  Notice  of  Sodal  Security 

Acquiescence  Ruling. 

ttMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  11, 
1990  (55  FR  1012).  the  Principal  Deputy 
Commissioner  of  Social  Security  gives 
notice  of  Social  Security  Acquiescence 
Ruling  93-3(6).  | 

EFFECTIVE  DATE:  July  29, 1993. 
FOR  FURTHER  WFORIiATlOH  CONTACT:  Walt 
Burton,  Litigation  Staff.  Sodal  Security 
Administration.  6401  Security  Blvd.. 
Baltimore.  MD  21235,  (410)  966-5041. 
SUPPLEMENTARY  MFORMAT10N:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Seciuity 
Acquieacence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Seoirity  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  dedsion  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  Mrith  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
dedded  not  to  seek  further  review  of 
that  dedsion  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Sodal  Security  Acquiescence 
Ruling  when  implementing  the  dedsion 
of  a  coiut  within  the  Sixth  Grcuit 
which  has  reversed  the  final  decision  of 
the  Secretary  and  awarded  benefits  to 
the  claimant.  This  Sodal  Seciirity 
Acouiescence  Ruling  will  apply  to  all 
such  cases  on  or  after  July  29, 1993. 

If  this  Sodal  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 


UMI 


will  publish  a  notice  in  the  Federal 
Re^ater  to  that  effect  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Sodal  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  4Q4.985(c).  we 
will  publish  a  notice  in  the  Fmleral 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
dedded  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security  • 
Disability  Insurance;  93.803  Social  Security 
Retirement  Insurance:  93.605  Social  Security 
Survivors  Insurance;  93.806  -  Special 
Benefits  for  Disabled  Coal  Miners:  93.807  • 
Supplemental  Security  Income.) 

Dated:  January  11. 1993. 
Loois  D.  Eaoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
July  26. 1993. 

Acquiescence  Ruling  93-3(6) 

Akers  v.  Secretary  of  Health  and 
Human  Services,  966  F.2d  205  (6th  Cir. 
1992) — Attorney's  Fees  Based  in  Part  on 
Continued  Benefits  Paid  to  Sodal 
Security  Claimants — ^Title  II  of  the 
Social  Security  Act 

Issue:  Whether  continued  benefits 
paid  to  claimants  pursuant  to  section 
2(e)  of  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984  or  sedion 
223(g)  of  the  Social  Security  Ad  (the 
Ad)  are  "past-due  benefits"  within  the 
meaning  of  section  206(b)(1)  of  the  Ad. 

Statute/Regulation/Ruling  Citation : 
Sedions  206(b)(1)  and  223(g)  of  the 
Sodal  Security  Act  (42  U.S.C.  406(b)(1) 
and  423(g)):  sedions  2(d)  and  2(e)  of  the 
Sodal  Security  Disability  Benefits 
Reform  Ad  of  1984.  Pub.  L.  No.  98-460; 
20  CFR  404.1703;  20  CFR  404.1728- 
1730;  and  sedion  5106  of  Pub.  L.  No. 
101-508. 

Circuit:  Sixth  (Kentucky,  Michigan, 
Ohio.  Tennessee). 

Akers  v.  Secretary  of  Health  and 
Human  Services,  966  F.2d  205  (6th  Cir. 
1992). 

Applicability  of  Ruling:  This  Ruling 
applies  to  cases  in  which  a  court  may 
allow  an  attorney's  fee  as  a  result  of  a 
dvil  action  in  which  the  court  has 
reversed  the  final  decision  of  the 
Secretary  and  awarded  benefits  to  the 
claimant.  It  does  not  affect  the  way  the 
Sodal  Security  Administration  (SSA) 
adjudicates  cases,  but  only  affeds  how 
SSA  calculates  past-due  benefits  and 
disbiuves  accumulated  past-due  benefits 


within  the  meaning  of  sedion  206(b)(1) 
of  the  Ad. 

Description  of  Case:  In  Odober  1987. 
SSA  determined  that  plaintiffs  medical 
condition  had  improved  and  that  his 
disability  benefits  would  therefore  cease 
as  of  December  1987.  Plaintiff  requested 
reconsideration  of  the  cessation 
decision  and  received  continued) 
benefits  pending  his  appeal.  SSA 
upheld  the  cessation  determination 
throughout  the  administrative  process 
and  discontinued  the  continuing 
benefits  in  June  1989.  Plaintiff  filed  a 
complaint  in  the  U.S.  Distrid  Court  for 
the  Eastern  Distrid  of  Kentucky.  The 
district  court  reversed  SSA's  dedsion 
and  held  that  plaintifrs  benefits  should 
not  have  been  terminated. 

Subsequently,  plaintifrs  coimsel 
moved  the  distrid  court  pursuant  to 
section  206(b)(1)  of  the  Ad,  for 
attorney's  fees  in  the  amount  of  twenty- 
five  percent  of  plaintiffs  "past-due 
benefits."  including  continued  benefits. 
The  Secretary  maintained  that 
continued  benefits  are  not 
"accumulated  because  of  a  favorable 
•   •   •    decision,"  (20  CFR  404.1703). 
and  thus  are  not  past-due  benefits  for 
purposes  of  calculating  attorney's  fees. 
The  district  court  accepted  the 
Secretary's  argument  and  ordered  SSA 
to  pay  plaintiffs  counsel  twenty-five 
percent  of  only  those  benefits  accrued 
since  plaintiffs  continued  benefits  were 
discontinued. 

Holding:  In  reversing  the  distrid 
court's  decision,  the  Sixth  Circuit  held 
that  "interim  benefits"  paid  to  social 
security  claimants  pursuant  to  the 
Social  Security  Disability  Benefits 
Reform  Ad  of  1984  should  be  included 
in  the  calculation  of  title  II  past-due 
benefits  for  the  purpose  of  awarding 
attorney's  fees  under  sedion  206(b)  of 
the  Ad.  The  court  rationalized  its 
decision  on  several  groimds.  It  first 
noted  that  "interim  benefits  are  similar 
to  a  loan,  since  they  must  be  repaid  by 
unsuccessful  claimants  (absent  waiver 
by  the  Secretary)."  Accordingly,  stated 
the  court,  a  claimant  is  not  "entitled"  to 
the  benefits  absent  a  final  favorable 
decision.  Second,  the  court  stated  that 
the  Secretary's  definition  of  past-due 
benefits  would 

(1)  Oeate  an  "unjustifiable 
dichotomy"  between  attorneys  of 
claimants  who  did  and  did  not  eled 
"interim  benefits;" 

(2)  Create  a  potisntial  conflid  between 
attorneys  and  claimants;  and 


>  Although  the  district  court  and  the  Sixth  Circuit 
stated  that  the  plaintiff  elected  to  recaive  "Interim" 
beneHts  pursuant  to  section  223(g)  of  the  Social 
Security  Act  (42  U.S.C  423(g)).  consUtant  with 
statutory  language.  SSA  reiers  to  section  223(g) 
Iwnefits  as  "continued"  Iwnefits. 
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(3)  Impose  greater  hardships  on 
claimants  by  discouraging  competent 
attcHTieys  from  representine  them. 

Additionally,  the  Sixth  Orcuit 
Mimowledged  tiiat  Congress  had 
amended  section  206(a)  of  the  Act, 
through  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  to  exclude 
"interim  benefits"  from  "past-due 
benefits,"  for  purposes  of  calculating 
attorney's  fees  for  representation  before 
the  Se<a<Mary.  V^e  court  did  not  apply 
the  section  206(a)  definition  of  p«st*due 
benefits  to  cases  under  section  206(b), 
but  could  not  infer  any  congressional 
intent  for  excliKiing  interim  benefits 
from  calculating  past-due  benefits  under 
section  206(b). 

Statement  as  to  How  Akers  Differs  From 
Social  Security  Policy 

Under  section  206  of  the  Act,  the 
Secretary  is  authoriEed  to  withhold  up 
to  25  percent  of  the  total  of  title  n  pest-, 
due  benefits  to  which  a  claimant  is 
entitled  for  possible  payment  of 
attcMDey's  fees.  Although  section  206 
does  not  expressly  define  past-due 
benefits  for  section  206(b)  purposes,  20 
CFR  404.1703  defines  past-due  benefits 
as  the  total  amount  of  benefits  payable 
under  title  D  of  the  Act  to  all 
beneficiaries  that  has  accumulated 
because  of  a  favorable  administrative  or 
judicial  determination  or  decision. 
When  calculating  p88t-d\ie  benefits, 
SSA  does  not  consider  continued 
benefits  to  be  past-due  benefits  because: 

(1)  They  have  already  been  paid  and 
are,  therefore,  not  accumulated  and 
payable,  and 

(2)  They  result  from  legislation,  not 
from  an  "administrative  or  judicial 
determination  or  decision." 

Accordingly,  when  computing  the  25 
percent  withholding  amount  from 
which  attorney's  fe«n  can  be  paid.  SSA 
considers  only  those  benefits  which  are 
payal>le  to  the  claimant.  Contrary  to 
SSA's  interpretation  of  the  term  "past- 
due  benefits,"  the  court  of  appeals  held 
that  continued  bmefits  paid  to  social 
security  claimants  ore  included  in  past- 
due  benefits  for  the  purpose  of 
calculating  attorney's  fees  under  section 
206(b). 

Althou^  Congress  has  expressly 
excluded  continued  benefits  from  the 
calculation  of  "past-due  bmiefits"  for 
section  206(a)  purposes,  the  legislative 
history  is  silent  as  to  whether  continued 
benefits  are  to  be  included  in  the 
amotint  of  money  available  for  court 
allowed  attorney's  fees  (section  206(b) 
cases).  Under  the  Sixth  Grcuit  Webb 
rule,  the  tribunal  (i.e..  SSA  or  the  court) 
which  awards  benefits  sets  the  fae  for 
both  administrative  and  court  services.- 
SSA  believes  its  policy  of  not  including 


continued  benefits  in  the  "pest-doe 
benefit"  calculation  for  section  206(b) 
purposes  addresses  the  overriding 
concern  of  Congress  in  enacting  set^on 
223(g),  i.e.,  to  provide  claimants  with 
"continuation  of  payments  during 
appeal  *  *  *  to  ease  the  severe  financial 
and  emotional  hardships  that  would 
otherwise  be  suffisred."  H.R.  Rep.  No. 
98-618,  98lh  Cong.,  2d  Sess.  18, 
reprinted  in  1984  U.S.  Code  Cong.  &  Ad. 
News  3038,  3055. 

Explanation  of  How  SSA  Will  Apply 
Akers  Within  The  Circuit 

This  Ruling  applies  to  title  n 
disability  cases  and  the  title  n  portion 
of  concurrent  title  11  and  title  XVI 
disability  cases  in  which  a  fee  petition 
is  filed  in  a  couit  within  the  Sixth 
Circuit  (Kentucky,  Michigan,  Ohio, 
Tennessee). 

When  a  case  involves:  (I)  A  fee 
petition  that  has  been  filed  in  a  federal 
court  based  on  proceedings  on  the  issue 
of  continuing  entitlement  to  disability 
insurance  bmefits  and  j2)  a  claimant 
who  has  received  continued  benefits 
pursuant  to  section  2(e)  of  the  1984 
Disability  Amendments  or  section 
223(g)  of  the  Act  during  any  period 
considered  in  the  court's  decision,  SSA 
will  consider  both  accumulated  benefits 
and  continued  benefits  already  paid  to 
be  "past-due  benefits"  within  the    ' 
meaning  of  section  206(b)(1)  of  the  Act. 

SSA  will  not  withhold  funds  from 
continued  benefits  to  pay  an  attorney's 
fee.  SSA  will  pay  the  approved  fee 
directly  to  the  attorney  from  the 
accumulated  past-due  benefits  held  by 
the  Secretary,  subject  to  the  maximum 
of  25  percent  of  the  total  past-due 
benefits  amoimt  (as  defined  by  the 
court,  i.e.,  past-due  benefits  include 
both  acciunulated  benefits  and 
continued  benefits). 

If  the  sum  of  accumulated  past-due 
benefits  which  the  Secretary  certifies  for 
direct  payment  and  any  funds  held  in 
trust  or  escrow  by  the  attorney  is  less 
than  the  fee  set  by  the  court,  SSA  will 
advise  the  attorney  to  seek  payment  of 
the  balance  of  the  authorized  fae 
directly  from  the  claimant. 
(PR  Doc.  93-18080  Piled  7-28-93;  8:45  amj 
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Condon  and 
Attomay'8 
ContlniMd 
Security  Ctel 


V.  Bowmn; 
BaMdInParton 
Paid  to  Social 

:• 


AQENCT:  Social  Security  Administration, 
HHS. 


ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling.  '  — 

SUMMARY:  in  acoordanoe  with  20  CFR 

422.406(b)(2)  published  January  11, 

1990  (55  FR  1012),  the  Principal  Depitfy 

Commissioner  of  Social  Security  givM 

notice  of  Social  Security  Aoquiescaoca 

Ruling  93-4(2). 

EFfECnVE  DATE:  July  29, 1903.  - 

FOR  FURTHER  arOnMATlOM  OONTACTt  Walt 

Burton,  Litigation  Staff,  Social  Senvity 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  966-5041. 
SUPPLEMEtfTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  S 
U.S.C.  552(a)(1)  and  (a)(2).  vre  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquieeoence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  App>eals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Seciuity  Acquiescence 
Ruling  to  claims  in  whidi  judicial 
review  of  the  decision  of  the  Secretary 
has  been  sought  in  the  Second  Circuit. 
This  Social  Security  Acquiescence 
Ruling  will  apply  to  all  such  judicial 
reviews  on  or  after  July  29. 1993. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  efliact  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
rtilitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.985(c),  wa 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  Mrhy  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Astistanoe 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social 
Security — Retirmnent  Insuranor,  93.005 
Social  Security  Survivors  hnunuwe; 
93  806— Special  Bonafitf  for  DiaabM  Coal 
Miners:  93.807— SuppiaoMBtal  Seoarity 
Income.) 

Louis  D.  Enoff, 

Principal  Deputy  Conmtissioner  of  Social 

Security. 

Acquieaceaca  Raliag  83-4(1) 

Condon  and  Brodner  v.  Bowen.  853 
F.2d  66  (2d  Or.  1988)—  Attorney's  Fees 
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Based  in  Part  on  Continued  Benefits 
Paid  to  Social  Security  Claimants— Title 
n  of  the  Social  Security  Act 

Issue:  Whether  continued  benefits 
paid  to  claimants  pursuant  to  section 
2(e)  of  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984  or  section 
223(g)  of  the  Sodal  Security  Act  (the 
Act)  are  "past-due  benefits"  within  the 
meaning  of  section  206(b)(1)  of  the  Act. 

Statute/Regulation/Ruling  Citation : 
Sections  206(b)(1)  and  223(g)  of  the 
Social  Security  Act  (42  U.S.C  406(b)(1) 
and  423(g));  sections  2(d)  and  2(e)  of  the 
Social  Security  Disability  Benefits 
Reform  Act  of  1984,  Pub.  L.  No.  98-460; 
20  CFR  404.1703:  20  CFR  404.1728- 
1730;  and  section  5106  of  Pub.  L.  No. 
101-508. 

Circuit:  Second  (Connecticut,  New 
York,  Vermont). 

Condon  and  Brodner  v.  Bowen,  853 
F.2d  66  (2d  Cir.  1988). 

Applicability  of  Ruling:  This  Ruling 
applies  to  cases  in  which  a  court  may 
allow  an  attorney's  fee  as  a  result  of  a 
dvil  action.  It  does  not  affect  the  way 
the  Social  Security  Administration 
(SSA)  adjudicates  cases,  but  only  affects 
how  SSA  calculates  past-due  benefits 
and  disburses  accimiulated  past-due 
benefits  within  the  meaning  of  section 
206(b)(1)  of  the  Act. 

Description  of  Case:  Plaintiffs  William 
Condon  and  Leatrice  Brodnert,  who 
were  foxmd  eligible  for  disability 
insurance  benefits  under  title  n  of  the 
Act  since  1974  and  1972,  respectively, 
were  subsequently  found  no  longer 
entitled  to  such  benefits  as  of  October 
1982  and  March  1983,  respectively. 
After  exhausting  their  administrative 
remedies,  both  plaintiffs  sought  judicial 
review  in  the  United  States  District 
Court  for  the  District  of  Connecticut  of 
the  decisions  to  terminate  their  benefits. 
While  their  cases  were  pending  in  the 
district  court,  the  Social  Seciirity 
Disability  Benefits  Reform  Act  of  1984, 
Pub.  L.  No.  98-460  (1984  Disability 
Amendments)  was  enacted.  Under  the 
provisions  of  section  2(d)  of  the  1984 
Disability  Amendments,  these  cases 
were  remanded  by  the  coiul  to  the 
Secretary  for  further  review  imder  a 
medical  improvement  standard.  Both 
plaintiffs  elected  to  receive  continued 
benefits  pursuant  to  section  2(e)  of  the 
1984  Disability  Amendments. 

Upon  readjudication,  Uie  Secretary 
reinstated  Condon's  entitlement  to 
benefits  as  of  August  1982  and 
Brodner's  entitlement  to  benefits  as  of 
June  1983.  The  Secretary  then 


calculated  the  amounts  of  accumulated 
past-due  benefits  to  which  the  plaintiffs 
were  entitled.  Prior  to  releasing  the  past- 
due  benefits  to  the  plaintiffs,  the 
Secretary  withheld  25  percent  of  the 
benefits  pursuant  to  section  206  of  the 
Act  (42  U.S.C.  406}  for  the  possible 
payment  of  attorney's  fees. 

The  plaintiffs'  attorney  then  filed 
petitions  with  the  Social  Security 
Administration  pursuant  to  section 
206(a)  of  the  Act  (42  U.S.C.  406(a)) 
seeking  approval  to  charge  and  collect  a 
fee  for  services  performed  in  the 
administrative  proceedings.  The 
Secretary  authorized  a  fee  and  certified 
direct  payment  to  the  attorney  out  of  a 
portion  of  the  withheld  funds  and  • 
released  the  balance  of  the  withheld 
funds  to  the  plaintiffs.  Condon 
deposited  the  balance  of  his  withheld 
funds  in  an  escrow  account  with  his 
attorney. 

The  plaintiffs'  attorney  subsequently 
filed  motions  in  the  district  court 
pursuant  to  section  206(b)(1)  of  the  Act 
(42  U.S.C.  406(b)(1))  seeking 
compensation  for  his  services  in 
proceedings  before  the  court.  Section 
206(b)(1)  permits  a  court,  whenever  it 
renders  a  judgment  favorable  to  a 
claimant  who  was  represented  before 
the  court  by  an  attorney,  to  set  a 
reasonable  fee  for  attorney's  services  not 
in  excess  of  25  percent  of  the  past-due 
benefits  to  which  the  claimant  is 
entitled.  The  attorney's  fee  requests 
were  based  on  his  calculation  of  the 
total  amount  of  all  benefits  payable  or 
paid  to  the  plaintiffs  from  the  dates 
benefits  stopped  to  the  dates  of 
reinstatement,  including  the  continued 
benefits. 

The  Secretary  filed  briefs  opposing 
the  plaintiffs'  motions  for  attorney's 
fees.  The  Secretary  contended  that 
continued  benefits  paid  to  claimants 
were  not  past-due  benefits  within  the 
meaning  of  section  206(b)(1)  and  that 
the  court  could  only  award  the  attorney 
25  percent  of  the  accumulated  past-due 
benefits. 

A  magistrate  concluded  that  "interim 
benefits"  (i.e.,  continued  benefits)  do 
constitute  past-due  benefits  for  the 
purpose  of  calculating  attorney's  fees, 
and  awarded  attorney  fees  based  on 
both  the  accumulated  past-due  benefits 
and  the  "interim  benefits.":  The  district 
cotui  adopted  the  magistrate's  opinion. 
The  funds  held  in  escrow  by  Condon's 


■TbM*  two  ciM*  wan  coniolidatwl  for  the 
purpoM  of  ruling  cm  th*  notiaa*  (or  attonMjr't  tmt 
EwcaiiM  tlMjr  praMOlad  Um  MOM  liMM  and  the 
manmj  npiwted  both  pUintifli. 


TIm  baa«fit«  t«calvad  by  the  pUintiff  war* 
authorizad  by  Mction  2(e)  of  the  1964  Amendnxnls. 
The  duradaristics  of  "intarim"  baneTiti  under 
Mction  223(g)  of  the  Social  Security  Act  (42 
U.S.C423(g))  and  baoefiu  under  taction  2(e)  of  the 
1984  Ainandmeal*  are  not  dlatingulthable  in  any 
manner  relevant  to  the  iMue  ofwfaalhar  "Interim" 
baoafiu  an  cootidarad  "past-dua"  banafiis. 


attorney  were  released  in  payment  of 
the  fee  for  his  representation  of  Condon 
in  court.  Brodner  paid  the  attorney  the 
fee  that  the  district  court  awarded  in 
full.  The  Secretary  appealed  the  district 
court's  decision  to  award  attorney's  Cses 
to  the  United  States  Court  of  Appeals  for 
the  Second  Circuit.  The  Secona  Circuit 
affirmed  the  decision  of  the  district 
court. 

Holding:  The  Second  Circuit  held  that 
"interim  benefits"  (i.e.,  continued 
benefits)  paid  to  Social  Security 
claimants  pursuant  to  section  2(e)  of  the 
1984  Disability  Amendments  in 
accordance  with  section  223(g)  of  the 
Act  should  be  included  in  the 
calculation  of  past-due  benefits  for  the 
purpose  of  awarding  attorney's  fees 
under  section  206(b)  of  the  Act. 

Because  the  language  of  the  statute 
did  not  expressly  state  whether  or  not 
continued  benefits  are  included  in  the 
definition  of  past-due  benefits,  the  court 
looked  to  congressional  intent  to  reach 
its  conclusion.  The  court  stated  that 
"(i|n  implementing  section  206(b)  of  the 
Act,  Congress  was  seeking  to  'encourage 
effective  legal  representation  of 
claimants'  by  assuring  attorneys  that 
they  would  receive  adequate  pay  for 
representing  Social  Security  claimants 
while  at  the  same  time  prohibiting 
attorneys  bom  charging  claimants 
'inordinately  large  fees.'"  853  F.2d  at  70. 
The  court  fiirther  concluded  that:  (1)  25 
percent  of  the  continued  bmefits  that 
attorneys  could  receive  would  not 
constitute  the  type  of  inordinately  large 
fees  that  Congress  intended  to  prohibit 
under  section  206(b)(1)  and.  (2)  the 
Secretary's  reading  of  the  statutes  would 
undermine  "the  Act's  purpose  of 
encouraging  attorneys  to  represent 
Social  Security  claimants." 

In  addition,  the  court  specifically 
stated  that  it  did  not  intend  to  transform 
SSA  into  "a  collection  agency  for  the 
Social  Security  bar."  It  noted  that 
claimants  can  enter  into  their  own 
private  arrangements  with  their 
attorneys,  i.e..  by  setting  up  escrow 
accounts  for  possible  payment  of 
attorney's  fees,  as  Condon  did  in  his 
action.  Consequently,  it  should  not  be 
necessary  for  SSA  to  become  involved 
in  the  collection  of  attorney's  fees. 

Statement  as  to  How  Condon  and 
Brodner  Differs  From  Social  Security 
Policy 

Under  section  206  of  the  Act,  the 
Secretary  is  authorized  to  withhold  up 
to  25  percent  of  the  total  of  title  II  past- 
due  benefits  to  which  a  claimant  is 
entitled  for  possible  payment  of 
attorney's  fees.  Althou^  at  the  time  of 
the  court's  decision  section  206  did  not 
expressly  define  past-due  benefits,  20 
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CFR  404.1703  defines  past-due  benefits 
as  the  total  amount  of  benefits  payable 
under  title  n  of  the  Act  to  all 
beneficiaries  that  has  accumulated 
because  of  a  favorable  administrative  or 
judicial  determination  or  decision. 
When  calculating  past-due  benefits, 
SSA  does  not  consider  continued 
benefits  to  be  past-due  benefits  because: 
(1)  they  have  already  been  paid  and  are 
not  accumulated  and  payable,  and  (2) 
they  result  bom  legislation,  not  from  an 
"administrative  or  judicial 
determination  or  decision." 

Accordingly,  when  computing  the  25 
percent  withholding  amount  from 
which  attorney's  fees  can  be  paid,  SSA 
considers  only  those  benefits  which  are 
payable  to  the  claimant.  Contrary  to 
SSA's  interpretation  of  the  term  "past- 
due  benefits,"  the  court  of  appeals  held 
that  continued  benefits  paid  to  Social 
Security  claimants  are  included  in  past- 
due  benefits  for  the  purpose  of 
calculating  attorney's  fees  under  section 
206(b). 

Although  Congress  has  since 
expressly  excluded  continued  benefits 
firom  the  calculation  of  "past-due 
benefits"  for  section  206(a)  purposes, 
the  legislative  history  is  silent  as  to 
whether  continued  benefits  are  to  be 
included  in  the  amount  of  money 
available  for  court  allowed  attorney's 
fees  for  court  services  (section  206(b) 
cases).'  SSA  believes  its  policy  of  not 
including  continued  benefits  in  the 
"past-due  benefit"  calculation  for 
section  206(b)  piuposes  addresses  the 
overriding  concern  of  Congress  in 
enacting  section  223(g),  i.e.,  to  provide 
claimants  with  "continuation  Of 
payments  during  appeal  *  *  *    to  ease 
the  severe  financial  and  emotional 
hardships  that  would  otherwise  be 
suffered."  H.R.  Rep.  No.  98-618,  g8th 
Cong.,  2d  Sess.  18,  reprintedin  1984 
U.S.  Code  Cong,  k  Ad.  News  3038. 
3055. 

Explanation  of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  Ruling  applies  to  title  II 
disability  cases  and  the  title  11  portion 
of  concurrent  title  II  and  title  XVI 
disability  cases  in  which  a  fee  petition 
is  filed  involving  court  services 
performed  within  the  Second  Qrcuit 
(Connecticut,  New  York  or  Vermont). 


'Sectkni  S106  of  Pub.  L  No.  101-«08.  Iha 
Omnibus  Budgat  RacoociUAtion  Ad  of  1990  stalat 
that  for  tha  purpotai  of  taction  20e(a)  of  Iha  Social 
Sacuiity  Act  tha  tann  "pait-dua  beo^U"  axcludes 
continiMd  and  inlarim  banafitt  payabia  undar 
sactioni  223(g)  and  (h),  ratpactivaly.  of  the  Act. 
CongraM  did  not  axprawly  axdude  continued 
banafiu  from  "paatniua  benefits"  for  purposes  of 
calculating  attorney  fsas  under  section  206(b)  of  the 
Act 


When  a  case  involves:  (1)  A  fee 
petition  that  has  been  filed  in  a  federal 
coiul  based  on  proceedings  on  the  issue 
of  continuing  entitlement  to  disability 
insurance  benefits  and  (2)  a  claimant 
who  has  received  continued  benefits 
pursuant  to  section  2(e)  of  the  1984 
Disability  Amendments  or  section 
223(g)  of  the  Act  during  any  period 
considered  in  the  court's  decision,  SSA 
will  consider  both  accumulated  benefits 
and  continued  benefits  already  paid  to 
be  "past-due  benefits"  within  the 
meaning  of  section  206(b)(1)  of  the  Act. 

SSA  will  not  withhold  fUnds  from 
continued  benefits  to  pay  an  attorney's 
fee.  SSA  will  pay  the  approved  fee 
directly  to  the  attorney  from  the 
accumulated  past-due  benefits  held  by 
the  Secretary,  subject  to  the  maximum 
of  25  percent  of  the  total  past-due 
benefits  amount  (as  defined  by  the 
court,  i.e.,  past-due  benefits  include 
both  accumulated  benefits  and 
continued  benefits). 

If  the  sum  of  accumulated  past-due 
benefits  which  the  Secretary  certifies  for 
direct  payment  and  any  funds  held  in 
trust  or  escrow  by  the  attorney  is  less 
than  the  fee  set  by  the  court,  SSA  will 
advise  the  attorney  to  seek  payment  of 
the  balance  of  the  authorized  fee 
directly  fit)m  the  claimant. 
(FR  Doc.  93-18081  Filed  7-2S-93:  845  am) 

aH.LMa  CODE  41lft-3«-F 


[SogM  Security  Acquiasceno*  Ruling  93- 
5(11)1 

Shoemaker  v.  Bowen;  Attorney's  Fees 
Based  in  Part  on  Continued  Benefits 
Paid  to  Social  Security  Claimants 

ACSENCY:  Social  Security  Administration, 

HHS. 

ACnON:  Notice  of  Social  Security 

Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  Januaryll,  1990 
(55  FR  1012),  the  Principal  Deputy 
Commissioner  of  Social  Security  gives 
notice  of  Social  Security  Acquiescence 
Ruling  93-5(11). 
EFFECTIVE  DATE:  July  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Wa'lt 
Burton,  Litigation  Staff,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  966-5041. 
SUPPIEMENTARY  MFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Seairity 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 


Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  in  which  judicial 
review  of  the  decision  of  the  Secretary 
has  been  sought  in  the  Eleventh  Qrcuit. 
This  Sociai  Security  Acquiescence 
Ruling  will  apply  to  all  such  judicial 
reviews  on  or  after  July  29, 1993. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
rulitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.985(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social 
Security — Retirement  Insurance;  93.805 
Social  Security  Survivors  Insurance; 
93.806 — Special  Benents  for  Disabled  Coal 
Miners;  93.807 — Supplemental  Security 
Income.) 

Louia  0.  Enoff, 

Principal  Deputy  Commissioner  of  Social 

Security. 

Acquiescence  Ruling  93-5(11) 

Shoemaker  V.  Bowen,  853  F.2d  858 
(11th  Cir.  1988)—  Attorney's  Fees  Based 
in  Part  on  Continued  Benefits  Paid  to 
Social  Security  Claimants — Title  II  of 
the  Social  Security  Act 

Issue:  Whether  continued  benefits 
paid  to  claimants  pursuant  to  section 
2(e)  of  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984  or  section 
223(g)  of  the  Social  Security  Act  (Act) 
are  "past-due  benefits"  within  the 
meaning  of  section  206(b)(1)  of  the  Act. 

Statute/Regulation/Ruling  Gtation: 
Sections  206(b)(1)  and  223(g)  of  the 
Social  Security  Act  (42  U.S.C.  406(b)(1) 
and  423(g));  sections  2(d)  and  2(e)  of  the 
Social  Security  Disability  Benefits 
Reform  Act  of  1984,  Pub.  L.  No.  98-460; 
20  CFR  404.1703;  20  CFR  404.1728- 
1 730;  and  section  5106  of  Pub.  L.  No. 
101-508. 

Circuit:  Eleventh  (Alabama,  Florida, 
Georgia). 

ShoemaJcerv.  Bowen,  853  F.2d  858 
(llth  Cir.  1988). 
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Applicability  i^RuUng:  This  Ruiiog 
appliM  to  CMM  in  whks  •  court  may 
aUoMT  an  tttanmft  Sn  M  •  sesult  of  a 
dvU  actkm.  H  dam  not  dSbot  the  w«y 
the  Sodd  Socwity  Adminiatratiao 
(SSA)  ad|udfcta»  caaet.  but  only  affects 
how  SSA  calculates  past-due  benefita 
and  diaburaaa  acxaunulatad  past-due 
benefits  within  the  meaning  of  section 
206(bXl)oftheAct 

Description  of  Case:  In  March  1979. 
plaintiff  Mary  Shoemaker  applied  for 
and  subsequaotly  was  awarded 
disability  insurance  benefits  under  title 
U  of  the  AcL  In  August  1982.  SSA 
determined  that  plaintiff's  disability  had 
ceased  and  that  sne  was  no  longer 
ratitled  to  disability  insurance  benefits. 
After  exhausting  her  administrative 
remedies,  ^aintiff  sought  ludidal 
review  in  the  United  SUtes  District 
Court  for  the  Northern  District  of 
Alabama. 

The  district  court  remanded  the  case 
to  the  Seczelary  for  fiuther  review. 
While  her  case  was  pending  on  remand, 
plaintiff  elected  to  receive  continued 
benefits  pursuant  to  section  2(e)  of  the 
1984  Disabilitv  Amendments.' 

The  plaintifi  received  continued 
benefits  from  December  1984  until 
December  1986  when,  based  on  a 
favorable  decision  by  the  Secretary,  her 
entitlement  to  disability  insurance 
benefits  was  reinstated.  The  Secretary 
then  calculated  the  accumulated  past- 
due  benefits  to  which  the  plaintiff  was 
entitled  to  include  past-due  benefits  for 
the  period  from  October  1982,  when  her 
payments  had  stopped,  until  December 
1984,  when  her  continued  benefits 
began. 

The  plaintiff's  attorney  subsequently 
filed  a  petition  with  the  district  court 
purniant  lo  section  206(b)(l]  of  the  Act. 
seeking  compensation  fbr  his 
representation  of  the  plaintiff  before  the 
court.  The  attorney  stated  that  the 
request  did  not  exceed  25  percent  of 
"past-due  benefits  payable  or  paid**  to 
the  plaintift  The  attorney  suggested  that 
the  funds  withheld  &t>m  the  past-due 
benefits  by  the  Secretary  and  the 
amount  retained  from  the  plaintifTs 
continued  benefits  and  placed  in  trust 
by  the  attorney  be  used  for  payment  of 
the  Gm  award. 

The  Secratary  opposed  the  attorney's 
fee  request  on  the  ground  that  under 
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*  Although  Th»  district  court  aod  Oie  EWwolh 
CfarcBH  rtilM  BMt  llM  pbtotUi  MKfwl  to  ivobItv 
•iiiliiiw"  l—<Hi  iwiMl  III  Tn(|)  iif  llii  "III  III 
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pUlndffracaiTad  wa*  authofliad  bgr  2(a)  af  Ik* 
1 9M  AawAnma.  TIm  dMfactariatks  of  Um 

iBH^BI    wlBl^nB  pVO^rteSQ  v^  VH  MVO  MMHiH  W 

001  distinguiahabta  ia  any  mamMr  mlavaal  to  te 
isaua  of  wMhar  latoria"  haaaAlt  ata  to  ha 
conii<tarad  "paM-dua"  baoafili  nadar  ZOSMD  a( 
tha  Act  (43  U.S.C  406(bNl)). 


section  206(bKl)  attorney's  fees  may  not 
exceed  25  percent  of  a  claimant's  past- 
due  benefits.  The  Secretary  maintained 
that  ooatinued  benefits,  because  they 
have  already  been  paid,  are  not 
considered  past-due  benefits  within  the 
meaning  of  section  206(bKl)-  The 
district  court  rejected  the  Secretary's 
position  tliat  attorney's  fees  could  not  tw 
granted  out  of  the  continued  benefits 
and  awarded  attorney's  fises  based  on 
both  the  accumulated  past-due  benefits 
and  the  continued  benefits.  The 
Secretary  appealed  the  district  court's 
decision  to  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit  Tkm 
court  of  appeals  affirmed  the  decision  of 
the  district  court 

HoUing:  The  court  held  that  "interim 
benefits"  a  claimant  receives  pursuant 
to  section  223(gJ  of  the  Act  may  be 
considered  by  a  district  court  in 
awarding  attoraey's  fees  under  section 
206(b)(1)  of  the  Act 

Because  the  language  of  the  statute 
did  not  expressly  state  whether  or  not 
continued  benefits  are  included  in  the 
definition  of  past-due  benefits.^  the 
court  looked  to  congressional  intent  to 
readi  its  conclusion.  The  court  stated 
that  "(wlhile  one  of  the  purposes  of 
section  406  ((206(b)  of  the  Act)]  is  to 
limit  attorney's  flees.  Congress  also 
intended  'to  encourage  effective  legal 
representation'  by  ensuring  that 
attorneys  will  receive  a  fee  for  their 
representation."  8S3  F.2d  at  860.  The 
court  concluded  tliat  under  the 
Secretary's  interpretation  (i.e.,  not  to 
include  continued  benefits  in  the 
definition  of  past-due  benefits), 
claimants  who  do  not  elect  to  receive 
continued  benefits  have  a  greater 
amount  of  money  available  for  a 
reasonable  attorney's  fee  than  those  who 
elect  the  continued  benefits,  placing 
claimants  who  elect  to  receive  the 
continued  benefits  at  a  disadvantage  in 
obtaining  efSsctive  legal  represent^on. 

Statemevt  as  to  How  Shoeataker  Differs 
From  SodaJ  Security  Policy 

Under  section  206  of  the  Act.  the 
Secretary  is  authorized  to  withhold  up 
to  25  percent  of  the  total  of  title  II  past- 
due  benefits  to  which  a  claimant  is 
entitled  fbr  possible  payment  of 
attorney's  fees.  Although  section  206 
did  not  expressly  define  past-due 
benefits  at  the  time  of  the  court's 


iSubtaqaanl  to  this  decisioa  OoagraM  aoactod 
SectioQ  SlOB  «tf  M>.  L  Na  lei-aoa.  tha  OamdM* 
Budgat  RurnartlialiM  Act  of  1900.  which  MMa 
thai  for  tha  pmpoaai  of  aactio*  206(a)  of  tha  Sadal 
Security  Act  tha  tana  "paat^doa**  tMnaOt*  amJudaa 
continuBd  and  Intatiai  haaAd  wi4ar  aaotioai 
223(g)  and  (h).  Mapadtvaly.  of  tha  AcL  Convaas 
did  not  aataaaiy  aKchida  ooaiimiad  baaafi 
"fMl-dMa  hanafiii'*  br  purpaaai  of  ralrwlaUng 
attomay  faaa  undar  Mctton  20e(b)  of  lh«  AO. 


dedsioB.  20  CFR  404.1703  defines  past- 
due  benefits  as  the  total  amount  of 
benefits  payable  under  title  11  of  the  Act 
to  all  benefidaiies  that  has  accumulated 
because  of  a  favorable  adminiatrative  or 
judicial  determination  or  dedaion. 
When  calculating  past-due  benefits. 
SSA  does  not  oonrider  continued 
benefits  to  be  past-due  benefits  because: 

(1)  They  have  already  been  paid  and 
are  not  accumulated  and  payable,  and 

(2)  They  result  from  lagislati<m,  not 
from  an  "administrative  or  judicial 
determination  or  decision." 

Accordingly,  whan  computing  the  25 
percent  withholding  amount  from 
which  attorney's  fees  can  be  paid,  SSA 
considers  only  those  benefits  which  are 
payable.  Contrary  to  SSA's 
interpretation  of  the  term  "past-due 
benefits."  under  the  coiirt  of  appeals 
decision  continued  benefits  paid  to 
social  security  claimants  constitute  past- 
due  benefits  for  the  purpose  of 
calculating  attorney's  fees  tuder  section 
206(b)(1). 

Although  Congress  has  expressly 
excluded  continued  benefits  from  the 
calculation  of  "past-due  benefits'*  for 
section  206(a)  purposes,  the  legislative 
history  is  silent  as  to  whether  continued 
benefits  are  to  be  included  in  the 
amount  of  money  available  for 
attorney's  fees  the  court  may  award  far 
court  services  (section  206(b)  cases). 
SSA  believes  its  policy  of  not  including 
continued  benefits  in  the  "past-due 
benefit"  calculation  for  section  206(b) 
purposes  addresses  the  overriding 
concern  of  Congress  in  enacting  section 
223(g}.  i.e..  to  provide  claimants  with 
"continuation  aS  payments  during 
appeal  ***  to  ease  the  severe  financial 
and  emotional  hardships  that  would 
othenvise  be  suffered."  H.R.  Rep.  Na 
98-618.  98th  Cong..  2d  Sess.  18. 
reprinted  in  1084  U.S.  Code  Cong,  ft  Ad. 
News  3038. 3055. 

Explanation  of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  Ruling  applies  to  title  H 
disability  cases  aiid  the  title  H  portion 
of  conciurent  title  II  and  title  XVI 
disability  cases  in  which  a  fee  petition 
is  filed  involving  court  services 
performed  withki  the  Eleventh  Circuit 
(Alabama,  Florida  or  Georeia). 

When  a  case  involves:  (0  A  Cm 
petition  that  has  been  filed  in  federal 
court  based  on  proceedings  on  the  issu« 
of  continuing  entitlament  to  disaUlity 
insurance  braefits  and  (2)  a  claimant 
who  has  received  oootinuBd  benefits 
pursuant  to  section  2(e)  of  the  1964 
Disability  Amendments  or  section 
223(g)  of  the  Act  during  any  period 
considered  in  theoourt'a  daciaten,  SSA 
will  consider  both  accumulated  benefits 
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and  continued  benefits  already  paid  to 
be  "past-due  benefits"  within  the 
meaning  of  section  206(b)(1)  of  the  Act. 

SSA  will  not  withhold  funds  from 
continued  benefits  to  pay  an  attorney's 
fee.  SSA  will  pay  the  approved  fee 
directly  to  the  attorney  from  the 
accumulated  past-due  benefits  held  by 
the  Secretary,  subject  to  the  maximum 
of  25  per  cent  of  the  total  past  due 
benefits  amount  (as  defined  by  the 
court,  i.e.,  past-due  benefits  include 
both  accumulated  benefits  and 
continued  benefits). 

If  the  siun  of  accumulated  past-due 
benefits  which  the  Secretary  certifies  for 
direct  payment  and  any  funds  held  in 
trust  or  escrow  by  the  attorney  is  less 
than  the  fiee  set  by  the  court.  SSA  will 
advise  the  attorney  to  seek  payment  of 
the  balance  of  the  authorized  fee 
directly  from  the  claimant. 
(FR  Doc.  03-18082  Filed  7-28-93;  8:45  am] 
MUMQ  CODE  41M-M-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offtc*  of  th«  AMittant  S«cr«tary  for 
HoiMing-F«d«ral  Houaing 
Commlssioiwr 

[Dodwt  No.  N-e»-3422:  FR-322a-N-02] 

Ftwal  Ymt  1992  NOFA  for  tho  Hiring 
of  Swrvloo  Coordinators  for  Section 
202  Pro|«cts;  Announcomont  of 
Funding  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 


ACTION:  Announcement  of  competition 
winners. 

summary:  In  accordance  with  section 
lG2(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  the  hiring  of  service 
coordinators  for  section  202  projects  for 
fiscal  year  1992.  The  announcement 
contains  the  names  and  addresses  of  the 
competition  winners  and  the  amounts  of 
the  awards. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Jerold  S.  Nachison,  Housing  for  Elderly 
and  Handicapped  People  Division,  room 
6122,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
708-3291.  (This  is  not  a  toll-free 
TiMiabeT.) 
SUPPLEMENTARY  MFORMATION:  On  May  5, 

1992  (57  PR  19338).  the  Department 
published  in  the  Federal  Register,  a 
Notice  of  Funding  AvailabiUty  (NOFA) 
that  announced  the  funding  of  regional 
lotteries  for  the  hiring  of  service 
coordinators  in  section  202  projects  for 
the  elderly  and  people  with  disabilities. 

Service  Coon^nators  assist  frail  and 
"at  risk"  elderly  individuals.  They  also 
serve  persons  with  disabilities  and 
temporarily  disabled  individuals  living 
in  section  202  housing.  Eligible 
applicants  are  the  borrowers/owners  of 
projects  funded  under  the  section  202 
program  that  are  at  sustaining 
occupancy  at  the  time  of  application  to 


HUD.  If  selected  for  funding,  the 
applicant  enters  into  a  HAP  Contract 
amendment  with  HUD  to  fund  a 
coordinator  for  a  period  of  no  more  than 
five  years.  The  contract  may  be  renewed 
based  upon  need  and  availability  of 
funding.  Applicants  may  also  be 
approved  to  utilize  residual  receipts  for 
the  purpose  of  funding  a  service 
coordinator. 

The  May  5, 1992  NOFA  contained 
information  concerning:  (a)  The  purpose 
of  the  Notice;  (b)  eligibility,  available 
amounts,  and  technical  criteria:  (c) 
application  processing,  including  bow 
to  apply  and  how  selections  %vill  he 
made;  and  (d)  a  checklist  of  steps  and 
exhibits  involved  in  the  application 
procedure. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Disvelopment 
Reform  Act  of  1989,  the  Department  ii 
publishing,  in  this  Notice,  the  names 
and  addresses  of  the  section  202 
projects  that  received  funding  awards 
under  the  FY  1992  NOFA,  and  the 
amounts  of  the  awards.  This 
information  is  set  forth  in  Appendix  A 
to  this  Notice. 

Dated:  July  7, 1993. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing^FederaJ 
Housing  Commissioner. 


APPENDIX  A 
[FY  1992  Service  Coordinator  Selection  List] 


Field  office;  Appllcant/t)roiect  rtaine  and  address 

ReskJual  receipts 
amount 

Sec.  8  amount 

Time  perkxl  rsq. 

JCME  V-Campus  Hse,  677  Winchester  SL,  ftowton,  MA  02161 

33,030 
66,935 
0 

0 
0 
0 

0 

0 

0 

kKluded  in  above 

Included  in  above 

Inckided  in  above 

Included  In  above 

Included  in  above 

0 

0 

0 

0 

0 

116.791 
118.064 
197.491 

133,932 
224.111 
136,000 

72,000 

90,000 

148,349 

87,000 
14,000 
14,000 
63,000 
93,000 

5yis. 
Syrs. 
5yi«. 

5yi». 
Syrs. 
Syrs. 

QoUe  Meir,  160  Stanton  Avenue,  Newton,  MA  02166 

Covenant  House  1,  30  Washington  St,  Brighton,  MA  02146 

Hartford: 

RonariH  Apartments,  430  Grant  Street.  Bridgeport  CT  06610 

Tower  East  18  Tower  Lane,  New  Haiven,  CT  06519 

DeLorenzo  Towers,  284  N.  Main  Street  Bristol,  CT  06010  

IManchester 

StaHa  IMaris  House,*  146  Broadway,  Ftoddand,  ME  04841  

SyiB. 

Chateau  Cushnec.*  36  Townsend  Street  AugiMta,  ME  04330 

Brook  HoNow,*  Route  302.  f^aoles.  ME  04055 

Syrs. 
S  yra. 

fCaHock  Terrace,*  Therrln  Ave..  Saco.  ME  04072 

Preeoott  Heights,*  Route  4,  N.  Berwick,  ME  03906 

RWgewood,*  99  School  St,  Goitiam,  ME  04038 

Woods  Edge.*  Saoo  St.  AJfred,  ME  04002 „ 

Applewood,*  Buxkxi  Rd..  Watertooro,  ME  04067 

Northern  Lights  Housing,*  25  Success  St,  Berlin.  NH  03570 

Syrs. 

Groveton  Housing,*  2  Spring  St,  Groveton,  NH  03582 

GUman  Housing,*  Cedar  St,  QHnmx,  VT  05904 

Syis. 
Syra. 

EMerty  Homes,*  9  First  Avenue,  Madawaska,  ME  04756 

LaMaison  Acadienne.*  14  French  Street  Madawaska.  ME  04756 

Syra. 
Syra. 
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APPENDIX  A— Continoed 
{FY  1982  Swvic*  Cooniniaor  Saiadion  UsQ 


FmU 


AppHoam/praiact  nam*  and 


SaniorCangraas  Park.  67  Uapla  Avanua,  Oafamort  NH  03743 


I 


UMI 


NawYorte 

Waaa  Mvwr.  Inc..  Noflhare  Dutchaas  Hospital.  10  aprihg  Biook  Awanua. 
k.  NY  12S7S2. 

k»<awrEa  Houaa.  131-10  Guy  R.  Oiawai  BMl.  Jamaica. 
NY  11434. 
ftoddand  Hanw  tor  tw  Agad.  200  Lafayana  Avanua.  Suffam.  NY  10901  ... 

SialBr  Ludwi  HOFC.  191  Joralamon  Straat  Brootdyn.  NY  11201  

BMiopMugav«oAptB.191JoralamonSlfaat.BK>oWyn,  NY  11201  

Monaignor  OBrtan /^MftnaMi.  lOlJoratamon  Straat  Bfoolifyn.  NY  11201 
MoMignor  Mulanay  Apartaianls.  191  Joralamon  Straat  Biooidyn.  NY 
11201. 
BulMo:  I 

Sanior  CIt  Hag.  Davaiop.  Corp..  of  Stauban  County,  105  Ganava  St.  Bath. 
NY  14810. 
Nawailc 

NCSOUAW  Sanior  Houring  Co..  1«  Commarca  Drive.  Crar«ord.  NJ  07106 
BiUgBMalar  Communiir  San«toa.  401  Stiaata  Driva.  Bridgawatar.  NJ  06807 

Monlciair  Sanior  Houiino.  340  Oranga  Road.  Martdair.  NJ  07042  .„ 

DaugMara  of  MMam  Caniar  tor  tw  Agad.  155  Hazal  Stiaat  CWon.  NJ 

07015. 
OaugNara  d  MMam  Canier  tor  tia  Agad.  155  Hazal  Sfraat  Clinon.  NJ 
07015. 

Subtotal  nagion  n _.„ _ 

PTwaoaipnia. 

PtiiladatpNa  Prasbystory  Nomas.  Inc.  2000  S.  58&i  Sfraat  Ptutadalphia. 
PA  19143. 

Schwancfcfatd  Mwior  East*  1290  Alantown  Road.  Lansdala.  PA  19446 

Siiiw.l>laiU  Manor  Soutv*  1290  AMantown  Road.  Unsdala,  PA  19446  ... 

Ona  Waat  Pann  Apartmams.  Ona  Waat  Pann  Straat  Caiiala.  PA  17013  .... 

Caniar  Park  Housa,  10102  Jamason  Avenue,  Philadelphia.  PA  19116 

Scottsh  Rita  Housa.  1525  Fitzwater  Street.  Phiadalphia.  PA  19146  

Ptioabe  Apartments,  1901  Unden  Street.  AllenkMn.  PA  16104 

Baltimora: 

Corword  Apartments.  Inc.,  2500  W.  Belvedere  Avenue,  Baltimore,  Mary- 
^        laixi  21215.  I 

Rrchmortdt  ' 

Lirfayatta  Housa  Ekierty  Housing  Inc..  214  South  Sycamore.  Petersburg. 
VA  23803. 
Pittsburgh: 

fWarvlaw  Tonvars.  Phaae  I  inc.,  52  Garetui  Street.  Pittsburgh,  PA  15217  ... 

BaHmaad  Congragata  Apts..  5  South  Main  Straat  Washington,  PA  15301  .. 

Swaalbriar  Placa,*  211  Swaettxiar  Street,  PMabuigh.  PA  15211  

Shady  Partt  Plaoa.*  415  Lobingar  Avanua.  Braddock,  PA  15104 

Park  Manor  Apartmants.*  188  Alameda  Road,  Butler.  PA  lOOOi  

Commons  of  Samnburg.*  160  Pittsburgh  Street.  Saxonburg.  PA  16056  

SlaahMMftara  Toaiar.  2639  ParryavMa  Ave.,  Pittsburgh.  PA  15214  

Ellswo«9i  Paifcviaw,*  19  Main  Straat  Ellsworth.  PA  15331  .„ 

Houston  Hart^ja  House,*  140  W.  Pike  Street.  Houston.  PA  15342  

Brtoge  9»aat  Commons,*  600  Bndga  Street,  Waynesburg,  PA  15370 

SuMoM  Ragtan  11  ... 

ASanta: 

Campbai-Stona  Apartments,  291 1  Phan  Road.  Atlanta.  GA  30305 

Campbaft-Stona  Apvtnants,  291 1  Pha/r  Road.  Atlanta,  GA  30305 ~.... 

St  Paul  Apailmants,  1330  Forsyth  St.  Maoon.  GA  31201  „ 

Ettm^vrf^^m* 

SEASHA,*  Soioumar  Apartmants.  Highway  80  Waat  Tuakaagaa.  AL  36068 
SEASHA.*  E.  D.  Nbion  Apartnants.  2005  Georgia  St.  Tuskeegee.  AL 
36088. 
Caribbean: 

Torre  Jaaua  Sanchaz  Erazo  Housing  tor  the  EUerfy.  Cairatora  174.  KM.0 
HM.07.  Payawwry  PR  00959. 
Columbia: 

John's  tal««d  Rural  Hsg.,  P.O.  Box  689.  John's  Island,  SC  29455 


ReaUual  receipts 
amount 


90.965 


0 

0 

0 
0 
0 
0 

Indudad  in  above 


0 

0 

0 

0 

8336 

0 


Sac  8  amount 


8.836 


120.000 


1.626.758 


112.500 

165.000 

146J00 

173.835 

88.167 

176,335 


225.000 


93.108 

69,063 

964)00 

146.945 

146.945 


1.659.608 


98,359    5yra 


53.945  Syrt. 

17365  Syis. 

115.480  Syrs. 

110.736  5yrs. 

102.537  5yrs. 

179375  Sym. 


Ttoia  paitodiaQ. 


5yn. 

Syra. 

5yrB. 

5yrs. 
5yrs. 
5yra. 
5yrs. 

Syrs. 


5yrs. 
5yrs. 
Syrs. 
5yrs. 

Syrs. 


161.203 


116,043 


126361 
142.000 
73,370 
53.130 
71,442 
38.468 
120,000 
41.965 
54,172 
41.965 


1.719.295 


241,367 
228.296 

189*995 

213.000 
fnckidad  in  abova 


150300 
130300 


4yrB. 


Syrs. 


Syrs. 
Syrs. 
Syrs. 
Syrs. 
Syrs. 
Syrs. 
Syrs. 
5^. 
Syrs. 
Syrs. 


Syrs. 
Syrs. 
Syfs. 

5yra. 


Syia. 
Syra. 
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APPENOtx  A— Continued 
(FY  1992  Sarvfos  Coordinator  Salaction  LisQ 


Residual  receipts 
amount 

Sac.  8  amowit 

Time  perfc)d  reQ. 

JacksonvKa: 

Norti  Dada  Sartor  CWzana  Hsg.  Davatopfnant  Corp.,  Robart  Shwp  Tow- 

ars  1. 103  NW  202  Tarracs.  N.  Miami  Baach.  FL  33169. 
Mtarrri  Baach  Sartor  CWzana  HOC,  Inc..  Council  Towers.  1040  Collins 

Ava..  Mtarrt  Baach.  FL  33139. 
Urban  Laagua  Hag.  Corp.  of  Qraolar  Miami,  Inc.,  Covenart  Palms,  8400 

NW  2Sth  Ava.,  ktrnri.  FL  33147. 

Jallarson  Canlar,  930  N.  Twrtarrt  Tral,  Sarasota.  FL  a3577 

Prasbytsrtan  na8ramant  Commurttias.  Gateway  Terraca  Apis.,  1943  Karen 

Drive,  Ft.  LMJdardala.  FL  33304. 
LouisvUa: 

The  Purttvi  Apartaanto,  1244  S.  4t)  Street.  LouisvHIe.  KY  40203 

0 

29,566 

0 

0 
3.246 

0 

148.806 

183.348 

174.890 

84,600 
126.907 

200,618 

Syis. 

Syis. 

5yi«. 

5ym. 
Syrs. 

Syrs. 

Subtotal  Rai^  fV  ,. _. 

32,872 

2.091,948 

Chicago: 

Senate  Apaitnanls.  5801  N.  Puiasid,  Chicago,  IL  60646 

The  Oaks,  114  8.  Humphrey.  Oak  PaiK  IL  60302 

Woodtawn  !,•  6100  S.  Cottage,  Chicago.  IL  60637 

Wdodtawn  II,*  6100  S.  Cottage.  Chh»go,  IL  60637  

Bethany  1,*  3811  W.  Washington,  Chfcago,  IL  60624 

Batttany  II,'  3811  W.  WasNngton,  Chicago,  IL  60624 

Cincinnati: 

Cantebury  Court,  450  N.  Elm  Street.  West  Carrdlton,  OH  45449  

0 

0 
0 

mchjded  in  above 

0 

Inckxtod  in  atx>ve 

0 
0 
0 

0 

131.156 

26,000 

0 

0 

Included  in  above 

0 

0 

21,278 

6,800 
7,191 
15.601 
0 

212.695 

121,071 
243.978 

243.978 

69,385 

42,687 

135.741 

0 
192,333 
162.295 
226,939 

160,433 
40.114 
23.280 

43,960 
43.571 
35,168 
57.896 

syrs. 
Syrs. 
Syis. 

Syrs. 

Syrs. 
Syrs. 
Syrs. 

Syis. 

Syis. 
Syrs. 
Syrs. 
Syrs. 

Syrs. 
3yrs. 
3yrs. 

Syrs. 
Syrs- 
5  yrs. 
Syrs. 

OaarMd  Commone.  5629  DaerfleM  Circle.  Mason,  OH  45040 

Mtf>ne^)0lis/SL  Paul: 

Guardtan  Angels  Homaa,  350  Evans  Avenue,  Elk  River.  MN  55330 

Cteveiand: 

United  Labor  Agency.  1800  Eudkl  Avenue,  Cteveiand.  OH  44115 

Portage  Trai  Village.  45  Cathedral  Lane,  Cuyahoga  FaUs,  OH  44223 

Faderatton  Towers,  2250  Community  College,  Cleveland.  OH  44106 

Westerly  1.*  14300  Datrolt  Avenue,  Lakewood.  OH  44107 

Westsrty  II.*  14300  OetroH  Avenue,  Lakewood.  OH  44107 

MayMd  Manor.  3844  11th  St..  SW..  Canton.  OH  44710 

George  Manoa  Commons,  2050  Warren,  Toledo.  OH  43606  .     

Charles  Crest  1200  Schreier  Road.  Rossford.  OH  43460 

Indianapolis: 

LHOC  Housing  for  EMsrty,*  RR  No.  3.  OW  RD  64,  English.  IN  47118  

LHOC  Housing  for  EMsrty.*  RR  No.  1.  Miltown.  IN  471 15  . 

LHOC  Housing  for  Eklerty.*  RR  No.  1,  Marengo,  IN  47140 

Chk:ago  Trtf  Village.  Chk»go  TraH,  New  Carlisle,  IN  46552 

Sublottf  Regton  V 

208,026 

2,142,399 

New  Orleans: 

Vitage  da  Memoirs  II,*  1001  N  Reed  Street.  Ville  Platte.  LA  70586 

0 
0 
0 

0 
0 

0 
0 

0 

52,500 

61.000 

118.500 

150,000 
150.000 

66.000 
66,000 

150,000 

Syrs. 
Syrs. 
Syrs. 

Syrs. 
Syrs. 

Syrs. 

Syrs. 

5*  yrs. 

Savoy  Heights.*  909  Chaoy  Street,  Mamou,  LA  70554  „.. 

VHage  de  Memoirs  1, 1001  N.  Reed  Street.  Ville  Piatte.  LA  ........ 

UtUaRock: 

Gorman  Towers,  5800  Grand  Avenue,  Fort  Smith,  AR  72904 

Jacksonville  Towers.  200  S.  Hospital  Boulevard.  JacksonvUla.  AR  72076  ... 
San  Antonio: 

Sacred  Heart  VWa.*  120  S.  Trinity.  San  Antonio.  TX  78207 

VMa  Alegre.*  6902  MartMch.  San  Antonto,  TX  78227 ., 

Tulsa: 

Pythian  Manor  Wast,  1700  Riverskle  Drive.  Tulsa.  OK  74119 

Subtotal  RaQ^on  VI _.....« „ 

0 

834,000 

Kansas  City: 

John  Ctfvin  Manor.  310  N.  Murray  Rd.,  Lee's  Summit,  MO  64603  

Cerabral  Palsy  Raeearch  Foundalton,  2021  N.  OM  Manor  Rd..  WkMta.  KS 
67206. 
St  Louis: 

Matropoiitan  ViHaga,  3114  FrwtMin,  St  Louis,  MO  63103 

0 
0 

0 

78,000 
60,000 

199,019 

Syrs. 
2yrs. 

Syrs.. 

0 

337,019 

Dsnvsr. 

Eaglas  Mwwr.  9lh  A  15lh  Avsnue  SO.  Great  Fals,  MT  59405 

52.356 

104,440 

Syrs. 
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Appendix  A— Continued 

(FY  1992  S«fv(M  Coordinator  Sdactlon  List] 


FWd  oWm!  Applmit/ljrojact  hmtw  end  sddrsM 


PraM*  Towar,  Inc..  Prairto  Tower,  725  North  25lh.  BilUngs,  MT  59101  

Kappa  Houiing.  Inc.,  Kappa  Towor,  2160  Downing.  Danvar,  (X)  80205 

Biihop  RIctiard  Alan  Cantar,  Inc.,  AHan  Gardana.  13100  Richard  ANan  Ct, 

Dan«ar.  00  80207. 
Northam  Utah  Labor  Council  Houaing  Corp.,  Union  Qardana.  375  2nd 

Ava..  Ogdan.  UT  84404. 
Epiaoopat  Managamant  Corp..  St  Mark's  Terraca.  50  North  500  Wast, 

Brtgh«nCKy,UT  84401. 
Calvary  Towart  Housing,  Inc.,  Caivaiy  Towar,  511  East  700  South,  Salt 

Ll*a  City,  UT  84102. 

St  MartCs  Towar,  650  SO.  300  East  Salt  Laka  City,  UT  84111 

Subtotal  Ragion  VIII 


San  Francisoo: 

StnMbarry  Ciaak  Lodga,  1320  Addison.  Bartteiy.  CA  94702 

Waalaka  Christian,  251  28m  Strsat,  Oakland,  CA  94611  

Sislsr  Thaa  Bowman.  6400  8w  Pabto  Ava.,  OaMwid.  CA  94606 

Bubank  Orchards,  777  Bogada  Ava.,  Sabaslopol,  CA  95472 

GarMd  Park  VMaga.  71  Bay  St.  Santa  Cna,  CA  95060 


NAACP-NEV  Hsg.  Dsv.  Coip.,  800  N.  Eastam.  Las  Vegas,  NV  89101 

Phosnix; 

Paradtee  Valey  BFK;,  11640  N.  27th  St.  Phoenix.  AZ  85028 

ChffsHan  Care  Manor  1, 11830  N  19th  Ave.,  Phoenix,  AZ  85029  : 

CMHtan  Care  Manor  II,  11802  N.  I9ih  Ave.,  Phoenix,  AZ  85029 

SNveicreat  neaMencas  of  Phoenix,  613  N.  4th  Ave.,  Phoenix,  AZ  85003  .... 
San  Diego: 

St  Pauls  Manor,  2365  2nd  Ave.,  San  Diego,  CA  92103 

Stoval  Devetopntent  Corp.,*  Fairmont  Terrace  I,  4000  E.  Fairmont,  Los  An- 

gslas,  CA  90063. 
Stoval  DavatopmenI  Corp.,*  Fairmont  Terraca  II,  822  N.  Hazard,  Los  An- 

galea,  CA  90063. 
Sloval  Houaing  Corp.,*  Leonard  Stovall  Terrace,  4075  S.  Rgueroa,  Los 

Angalea.  CA  90037. 
OkWmars  Housing  Devetopment  Corp.  of  Fontana,  16707  MarygoU  Ave., 

Fontana,  CA  92335. 
OMHmers  Housing  Devekjpment  Corp.  of  Chino,  12855  Oaks  Ave.  SW., 

Chino.CA  91710. 
Sycamors  Terrace  Corp.,  Roy^  Vista  Terrace.  1111  N.  Brwxj  Blvd..  No. 

300,  Glendala,  CA  91202. 


Subtotal  ragton  IX 


Seattle: 

Qaiden  Terrace,*  500  N.  Emerson  Avenue,  Wenatchee,  WA  98801 

Garden  Terraca  West*  500  N.  Emerson  Avenue,  Wenatchee,  WA  98801  .. 

Sunset  House,  2519  First  Avsnue,  Seattle,  WA  98121  

Portland: 

Roaa  Knotts  Retirement  Center,  2874  CreeksMe  Orde,  Medford,  OR 
97504. 

Donahj  E.  Lewis  RMrement  Center,*  500  YMCA  Way,  Ashland,  OR  97520 


Subtotal  Region  X 
Nattontf  Total 


Reskiual  receipts 
arrKXjnt 


0 
0 
0 

0 

9,300 

0 


88,200 


149.856 


0 

0 

Included  in  above 

0 

0 

0 

Included  in  above 

Included  in  above 

0 

0 

0 


Included  In  above 
0 

0 

0 


499,555 


Sac.  8  amount 


99,465 
77,071 
86,909 

73,500 

37,200 

45,000 


58,800 


582,385 


188,989 

188,989 

56,599 

56,599 

103,594 

190,572 

77.050 
123,231 


148,039 

161.185 

90.900 


225.000 

126.000 

95.261 


1,832,008 


94.200 

123.000 

60.454 

47,499 


325,153 


13,150,663 


Time  parted  req. 


5yrs. 
5yrs. 
5yrs. 

5yrs. 

5yis. 

5yrs. 

Syis. 


5yrs. 
5yrs. 
5yrs. 
5yrs. 
Syrs. 

Syrs. 

5yrs. 
5yrs. 

Syrs. 

5yrs. 

3yrB. 


5yrs. 
5yrs. 
Syrs. 


Syrs. 
4yrs. 
Syrs. 
Syrs. 


*Mulliple  Project  AppNcatton 


UMI 


[FR  Doc  93-18060  Filed  7-28-93;  8:45  am] 


DEPARTMENT  OF  THE  MTERIOR 

BurMu  of  Land  ManagwiMnl 

(AZ-O2IM)1-4210-051 

Conv*ywK«  of  MliMral  InterMts 
Applications 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  minerals  segregation. 

Notice  is  hereby  givwi  that  pursuant 
to  section  209  of  the  Federal  Land 
Policy  and  Management  Act  of  OctobOT 
21, 1976,  43  U.S.C.  1719(b).  the 
following  applications  have  been  filed 
for  the  conveyance  of  certain  Federally- 
owned  mineral  interests  vdthin  each 
accompanying  land  description: 

Gila  and  Salt  Rivar  Maridiaa,  Arizona 
AZA-11970 

T.  5  N.,  R.  2  B.. 

Sec.  13. 
T.  5  N*t  R-  3  E«« 

Sec  27. 

AZA-17364 

T.4N.,R.3B., 
Sect.  3  and  10. 

T.  5  N.,  R«  3  E.| 
Sees.  33  and  34. 

AZA-igi75 

X.  7  N*t  R*  5  Vv.f 
Sees.  9, 17. 18  and  2a 

AZA-20613 

T.  7  N..  R.  1  W.. 

Sec  6. 
T.  7  N:.  R.  2  W.. 

Seel. 

AZA-21222 

T.  10N..R.SW.. 

Sees.  3, 9  and  15. 
T.  11  N.,  R.  5  W.. 

Sees.  23. 26.  27. 33. 34  and  35. 
T.gN..R.6W.. 

Sees.  12. 13. 14  and  24. 

AZA-22531 

T.1N.,R.7B., 
Sec  3. 

AZA-22628 

T.7N.,R.4W., 
Sec  17. 

AZA-22865 

T.7N..R.2W., 
Seel. 

AZA-233a6 

T.9N..R.2B.. 

Sec  IS. 
T.  9  N..  R.  3  B^ 

Sees.  29  and  30. 

AZA-23S0S 
T.9N."lt4W.. 
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mineral  leasing  laws.  The  segregativB 
effect  of  the  applications  shall  terminate 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  of  such 
mineral  interests,  upon  final  refection  of 
the  application,  or  two  years  from  the 
date  of  publication  of  this  notice, 
whichever  comes  first. 


T.  9  N..  R.  5  W., 

Sees.  1,11. 15  and  22. 
T.  10  N..  R.  5  W., 

Sees.  21  and  28. 
T.  9  N.,  R.  6  W., 

Sees.  12, 13  and  14. 

AZA-235S3 

T.  6  N.,  R.  3  B., 

Sec  13. 
T. 6 N.  R. 4 B., 

Sec  18. 

AZA-23806 

T.  14  N.,  R.  1  W.. 
Sec  21. 

AZA-23807 

T.  11  N..  R.  24  E.. 
Sees.  8, 10, 12. 14  and  22. 

AZA-24035 

T.  6  N.,  R.  1  W.. 
Sees.  22  and  23. 

AZA-24036 

T.  6  N.,  R.  1  W,. 
Sec  23. 

AZA-24106 

T.10N..T.5W.. 
Sec  10. 

AZA-24411 

T.  10  N..  R.  3  W.. 

Sees.  5  to  8,  inel.,  17  and  18. 
T.  11N.,R.3W., 

Sees.  6,  7, 18,  21,  22,  23  and  26  to  31,  incl. 
T.  12  N.,  R.  3  W.. 

Sees.  5, 6, 8, 17. 18,  20  and  29. 
T.  10  N.,  R.  4  W.. 

T.  11  N.,  R.  4  W., 

Sees.  1,  2  and  24. 
T.  12  N.,  R.  4  W.. 

Sees.  11. 13. 14.  IS.  21. 22,  23,  25  and  26. 

AZA-25358 

T.  8  N..  R.  1  W., 

Sees.  7  and  30. 
T.  8  N..  R.  2  W.. 

Sees.  12, 13  and  24. 

The  mineral  interests  may  be  conveyed  in 
whole  or  in  part. 

The  purpose  of  the  conveyances  is  to 
allow  consolidation  of  surface  and 
subsiuface  ownership  where  there  are 
no  known  mineral  values,  or  in  those 
instances  where  the  reservation  of 
mineral  interests  to  the  United  States 
intmfaret  with  or  precludes  appropriate 
non-mineral  development  of  the  lands 
and  such  development  would  be  a  more 
beneficial  use. 

Additional  information  concerning 
the  applications  may  be  (Attained  from 
Vivian  Reid.  Phoenix  District  Office, 
2015  West  Deer  Valley  Road,  Phoenix. 
Arizona  85027. 

Upon  publication  of  this  notice  in  the 
Fadaral  Regiatar.  the  mineral  interests 
owned  by  the  United  States  in  the  lands 
tmder  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
^appropriation  under  the  mining  and 


Dated:  July  21,1993. 
G.  L.Cheniaa, 
District  Manager. 

IFR  Doc.  93-18084  Filed  7-28-03;  8:45  am] 
BIUMO  COOe  431».»-H 

(CA-010-02-4212-13;  CACA-SISSCl 

Raalty  Action;  Propoaad  Land 
Exchanga  in  Marcad,  Montaray, 
Fresno,  and  San  Banito  CounUaa,  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action;  exchange 
of  public  and  private  lands  in  Meroed, 
-  Monterey,  Fresno,  and  San  Benito 
Counties,  California  (CACA-31356). 

SUMMARY:  The  following  described 
public  lands  are  being  considered  for 
exchange  to  CAL-BLMX,  Inc.,  imder 
section  206  of  the  Federal  Land  Policy 
Management  Act  of  1976  (43  U.S.C. 
1716).  The  exchange  is  for  the  surface 
estate  only  and  does  not  affect 
ownership  of  the  mineral  estate. 

Note:  Not  all  the  land  identified  below  will 
be  included  in  the  exchange.  Some  paroeU 
may  be  deleted  to  eliminate  possible  conflicts 
that  could  arise  during  procesdog. 
Additional  lands  previously  identified  for 
exchange  to  CAL-BLMX,  lac  and  published 
in  the  Federal  Ragistar  on  March  30, 1990; 
Decemt>er  24, 1901;  and  April  24, 1992,  may 
also  be  included  in  the  exchange.  The  final 
selection  of  properties  will  be  made  to 
achieve  comparable  values  between  the 
offered  and  selected  lands. 

SCLECTEO  PUBUC  LANDS:  The  following 
parcels  are  identified  for  exchange  of 
only  the  surface  estate: 

Mount  Diablo  Meridian.  CalifMsia 

T.  nS.,  R.  7E., 

Sec.  21:  Lot  4 

Sec.  28;  Lot  3 
T.  12S.,  R.  7B., 

Sec.  l;W'/iSWV4 

Sec  11:  NV^NEV«,  SWV4NEV^ 

Sec.  12;  NWV4NWV1 

Sec  14:  SEV«SWV4,  SWV4SB\« 

Sec.  23;  E'/iNE'A,  NWV4NEV4,  NE^/iNWVi, 
NWV4SEV4 

Sec.  24;  SWV4NEV4.  NWV4.  SB'ASWVi, 
SWViSEVi 
T.  12S.,  R.  8B., 

Sec.  6;  Lot  6 

Sec.  7;  Lot  1  a  < 

T.  12S.,R.9B., 

Sec.  28;  S'ANWVi 

Sec.  32;  NEV4SWV4,  NV^SEVi 
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Sac  33;  N'ANBVi.  P/iNW'/i.  NWV«SWV<i. 
SEV«SW% 
T  13S    R.  ^E 

Sec  11;  Lot  1.  NWViNEV*.  NEViNWV* 

S«cl2;Lot4 

Sac  30;  SEv«NWV«.  BV1SWV4.  Lot  4 

Sec  35;  EV^NWV4.  NWV4NWV4 
T.  14S..  R  9B.. 

Sec  32;  SEV4SWV4 

Sec  34:  SWV4NWV4 

Sec  35;  NWV4hJWV* 
T.  14S.,  R.  lOE.. 

Sec  5;  N'/iSW'A 
T.  15S..  R.  5E.. 

Sec  14;  Lot  9 

Sec  32;  Lot  3,  SEV4SBV« 
T.  15S..  R.  7E.. 

Sec  32;  LoU  6. 9. 10.  k  11      ' 

Sec.  33;  Lots  3, 4. 8  ft  11.  SWV4NEV4 
T.  15S..  R.  9E.. 

Sec  1;  Lot  4,  Sv^  NEVi,  SBV4  NWV4,  NEV4 
SEV4  EMi  NWV4  SEV4,  NBV4  SWV4  SBV4. 
N'/i  SEV4  SEV4 

Sec  2;  Lots  1  ft  8 

Sec  4;  Lot  7 

Sec  5;  Lot  12 

Sec  6;  Lot  9 
T.  16S..  R.  5B.. 

Sec.  S:  NWV4  NB1/4 
T.  16S.,  R.  6E., 

Sec  12;  NWv.  NEV4,  SB^A  SWVi 
T.  16S..  R.  7B., 

Sec  4;  Lots  2,  3.  5, 6.  7. 10. 11 

Sec  5;  Lot  2  i 

T.  16S.,  R.  lOE., 

Sec  8;  EVi  SWV4.  SBVk  ' 

Sec  9'  SWV4 

Sec!  lb;  WVi  NWV4.  SEV4  NWV4.  SWV4 
T  17S    R.  5E 

Sec  29;  sW'v4  NEV4.  SWV4  SEV4 
T.17S..R.12E.. 

Sec.  21:  Lot  5  1 

T.  18S..  R  lOE..  ! 

Sec  13;  Lots  11. 14. 15, 16.  ft  19 
T.  18S..R11B., 

Sec  25;  Lot  3 

Sec  26:  Lot  8,  E^/i  SEV4  SE^A.  SWV4  SEV4 

SEV4.  SEV4  SWV4  SEV4 

T.  19S.,  R  13E.. 

Sec  13:  WVi  SBV4 

Sec  24;  NEV4,  NEV4  SEV4 
T.  19S..  R  14B., 

Sec  18:  S^^  Lot  6,  E^/i 

Sec  19:  Lot  13 

Sec  22;  WVi  W'/i 

Sec  24:  NWV4  NWVi.  SVi  NWVi.  SWV4. 
SWV4  SEV4 

Sec.  28;  NVb  NVi 

Sec.  30;  LoU  13  ft  14.  NEV4 

Sec  31;  Lot  14 

Sec  34;  NWV4  NWV4 
T.  19S..  R  15B., 

Sec  18:  LoU  1,2. 3,  ft  4 
T.  20s.,  R  12E., 

Sec  24;  SBV4  NEV4,  NEV4  SBV^ 

Sec.  35:  EVt  NWVi  j 

T.  20S.,  R  13E.. 

Sec  19:  LoU  1. 2. 3,  ft  4,  SWV4  SEV4 

Sec  20:  S'/i  SW'A 

Sec  29:  SV»  NWVi,  SWVi  NWVi,  NWV« 

SWV4 

T.  20S..  R  14B., 

Sec  19:  SB1/4  NWV4 

Sec.  29;  SEVi  SWV4 

Sec  32;  E'/i  NWV4.  NWV*  NWVi 
T.  21S..  R  13E.. 


UMI 


Sec.  27;  W'/»  NWV4 

Sec.  28;  E'/i  NEVi,  N'A  SEV4 
T.  22s.,  R  8E., 

Sec.  24:  SWV«.  WV..SEV4 

Sec.  27;  SWV4NEV4.  NWV«SBV4 
T.  22s.,  R  9B.. 

Sec  IS;  Lot  4 

Sec.  22;  NEV4SWV4,  SWV4SWV4 
T.  225.,  R  14E., 

Sec.  2:  SWV4NEV4,  S'/iiNWV4,  SWV4 

Sec.  7;  NEV4SWV4 

Sec  11;  NEV4NEV4.  NEV4SWV4,  NWV4SEV4 

Sec  12:  S^/tNBv*.  SEV4NWV4,  NEV4SWV4. 
SEV4 

Sec  17;  SWV4NEV4 
T  22S    R  15E 

Sec.  7;  LoU  3.  4,  E'/^W'/i,  SWV4NEV4, 
WV1SEV4.  SEV4SBV4 

Sec  18;  NEV4NEV4 
T.  22s.,  R  16E.. 

Sec.  30;  LoU  1.  2,  3. 4.  5. 6.  SVi  Lot  10. 
SEV4NEV4 

Sec  32;  SWV.NWVi 
T  23S    R.  9E. 

Sec.  11;  NWV4NWV4,  WViSWVi.  EV^SEV* 

Sec.  13;  NWV.NWV4 

Sec  14;  NEV4NEV4,  NWV4NWV4 

Sec.  17;  NWV4SWV4 

Sec.  21;NEV4.  N'/iSEV4 
T.  23S..  R  16E., 

Sec.  6;  LoU  1.  2,  3. 4, 5, 6, 10. 11, 13. 14, 
S'/iNP/i,  NViSEV4 

Sec  18:  Lots  1,  2, 3, 4,  5, 6,  7. 8, 9, 10. 
EVi 
T.  24S..  R  8E.. 

Sec.  11:SWV«SWV« 

Sec  12;  SWV4SWV4 
T.  248..  R  9E.. 

Sec31:SEV4NEV4 
T.  24S..  R  10E., 

Sec.  18:  NEV4NEV4 
T.  24S.,  R  16E., 

Sec  20;  NEV4NEV4 

Sec  26;  SWV4SWV4 

ToUl  11,224.35  Acres  more  or  less. 

In  exchange  for  these  lands,  the 
Federal  Govemment  will  acquire  the 
surface  estate  of  non-Federal  lands  in 
Fresno  and  San  Benito  Counties  from 
CAL-BLMX.  Inc.  described  as  follows: 

Mount  Diablo  Meridian,  California 

T.  ISS..  R  IIB.. 

Sec  13;  SViSV^ 

Sec  14;  SVtSV^ 

Sec.  22;  SEV4NEV4,  SVjSWVi,  SEVi 

Sec.  23;  N>/i 

Sec  24;  N'/iN'/i 

Sec.  25;  WVi,  SEV4 

Sec.  26;  SEV4 

Sec  36:  NEV4NEV4.  SWV4NEy4.  SEy4SEV4 
T.  15S..  R  12E., 

Sec  16:  Lot  1,  2,  3. 4.  5, 6,  7,  8,  S^/* 

Sec  18:  SV2SEV4,  SEV4SWV4,  Lot  4 

Sec.  19;  Lot  1,  2.  3. 4.  7. 8. 9. 10, 15. 16 

Sec  20;  NMiNWVi.  NWV4NEV4. 
SWV4NWV4 

Sec.  27;  SWV4SWV1 

Sec  28;  SEViNEVi,  BV1SEV4 

Sec  29;  E^/iYl^/t,  W%E«/i 

Sec  31:  Lot  8. 9, 15  ft  16 

Sec  32;  SWV4NWV4.  B'/iNWVi,  NV.1SWV4, 
SWy4SWV4 
T.  16S.,R11E., 

Sec.  16;  All 
T.  16S.,  R  12B., 


Sec.  1;SWV4 

Sec.  6;  Lot  2, 4. 5,  ft  6.  SWViNBVi. 

NWV4SEV4 
Sec  23;  SWViNWVi,  NV1SWV4. 

SEV4Swy4.  swv4SBy4.  By.iSEy4 

Sec  24;  SWV4SWV1 

Sec  25'  All 

Sec  27;  SEViNEVi.  BV^WVi 

Sec.  35;  NV-i,  B'/iiSWy4.  SEV« 

Sec  36:  All 
T.  16S.,  R  13E., 

Sec  33:  All 
T.  17S.,  R  13E., 

Sec  23;  E'/tSBV4 
T.  17S.,  R  14E., 

Sec  19;  All 
T.  18S.,  R  12E.. 

Sec  1:  LoU  1. 6,  7, 8,  ft  9,  SWV4NBV4, 

sy.<NWV4,Nv.iSwy4,  nwv4SB'/4 

Soc.  2;  Lot  2.  SV^NEVi.  NV^BV4 
T.  18S.,  R  13B., 

Sec  9;  All 

Sec  11:  All 

Sec  13"  All 

Sec  16;  S'ASEV4.  NE^/iSWVi 

Sec  22;  SWViNEVi,  NViSEVi.  SBV4NWV4 
T.  18S..  R  14B., 

Sec.  30:  SEy4 

Sec.  32:  SEy4NWy4 
T.  20s..  R  14E.. 

Sec.  30:  LoU  9  ft  10;  SVi  of  Lot  12 

Total:  12,001.81  acres  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  exchange  is  (1) 
to  acquire  habitat  for  several  threatened 
or  endangered  species  including  the  San 
Joaquin  woollythreads  {LemberUa 
congdonii),  San  Benito  evening 

Erimrose  [Camissonia  benitensis),  giant 
angaroo  rat  [Dipodomys  ignens),  blunt* 
nosed  leopard  lizard  [Gambelia  silus), 
and  San  Joaquin  kit  fox  {Vulpus 
macrotis  mitica).  (2)  to  acquire  habitat 
for  several  rare  species  that  could 
become  threatened  or  endangered 
including  the  San  Joaquin  antelope 
squirrel  {Ammospermophilus  nelsoni), 
the  southwestern  pond  turtle  [Clemmys 
marmomta  pallida),  the  foothill  yellow- 
legged  frog  (Rana  boylei),  and  the  San 
Benito  fritillary  (Fritillaria  viridea),  (3) 
to  enhance  regional  biodiversity 
objectives  by  acquiring  a  cross-section 
of  Diablo  Range  ecosystems  ranging 
from  Jeffrey/Coulter/Digger  pine  forests 
to  alkali  desert  shrub  communities,  (4) 
to  acquire  eight  miles  of  riparian 
habitat,  and  (5)  to  enhance  public 
recreation  opportimities  by  acquiring 
key  parcels  that  improve  public  access 
to  existing  public  lands. 

Federallands  identified  for  disposal 
are  generally  small  isolated  parcels 
without  public  access  and  with  low 
public  resource  values.  The  exchange  is 
consistent  with  the  Bureau's  land  use 
plans  for  the  lands  involved.  The  public 
interest  will  be  well  served  by  making 
the  exchanee. 

Lands  to  be  transliBrred  from  the 
United  States  will  be  subject  to  the 


FORFURTHE 
Steve  Addi 
Area  Office 
address  ab< 
ltolMrtB.Be 
HollisterAn 
[PR  Doc  93- 
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following  reservations,  terms,  and 
conditions: 

(1)  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20. 1890  (43  U.S.C.  945). 

(2)  Authorized  pipelines,  power  lines, 
roads,  highways,  telephone  lines, 
minerals  leases,  and  any  other 
authorized  land  uses  will  be  identified 
as  prior  existing  rights. 

(3)  All  necessary  clearances  for 
archaeology,  rare  plants  and  animals 
shall  be  completed  prior  to  conveyance 
of  title. 

(4)  Grazing  ofterations  that  will  have 
their  allotments  affiacted  by  this 
exchange  are  entitled  to  a  2-year 
adjxistment  period.  However,  a  lessee 
may  waive  this  2-year  notice. 

This  notice,  as  provided  in  43  CFR 
2201.1(b).  shall  segregate  the  public 
lands  that  are  being  considered  for  this 
exchange.  By  publication  of  this  notice, 
those  vacant,  unappropriated  and 
imreserved  public  lands  described 
above  are  segregated  firom  settlement, 
location  and  entry  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  ^all  terminate  upon 
issiiance  of  patent,  or  upon  publication 
in  the  Federal  Reigster  of  a  termination 
of  the  segregation,  or  two  (2)  years  from 
the  date  of  this  notice,  whichever  occurs 
first.  This  action  is  necessary  while 
eliminating  conflicting  encumbrances 
on  the  public  lands  during  exchange 
processing. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  at  the  Hollister 
Resource  Area  Office,  20  Hamilton 
Court,  Hollister,  CA  95023. 

For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Area  Manager, 
Hollister  Resource  Area  at  the  above 
address.  Comments  should  specify  the 
specific  parcel  affiected  by  the  comment. 
Any  adverse  comments  will  be 
evduated  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  action  will  become  the 
final  determination. 

FOR  FURTHER  MFORMATION  CONTACT: 
Steve  Addington,  Hollister  Resource 
Area  Office,  (408)  637-8183  or  at  the 
address  above. 
Kobert  B.  Bwhler, 
Hollister  Ana  Manager. 
(FR  Doc  93-18086  Filed  7-28-93;  8:45  am] 
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(10-060-01-3110-10-0001;  101-29531) 

RMlty  Action;  Exchange  of  Public 
Lands;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  realty  action,  exchange 

of  public  lands  in  Idaho  County,  Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1078, 43  U.S.C  1716: 

Boin  Meridian,  Idaho 

T.  30  N..  R.  4  E, 

Sec.  19,  loU  4, 9,  and  10. 
T.  30  N.,  R.  3  E., 

Sec.  24,  lot  1. 

Sec  35,  SW'ASWVi. 
T.  29  N..  R.  3  E., 

Sec.  2,  lots  3  to  7,  inclusive: 
T.  29  N..  R.  1  W., 

Sec  14,  HVjNViV4. 
T.  27  N..  R.  1  E., 

Sec17,SBV«SWV4. 
T.  26  N.,  R.  2  B., 

Sec  5,  NWViSEV*, 

Sec  17,  h4WV4SEV«, 

Sec  18,  NEV4NEV4, 

Sec  19.  NEV4NWV4, 

Sec  30,  NEV4NWV4,  NE'ASE'A. 

Comprising  approximately  750.28  acres  in 
Idaho  County,  Idaho. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Keymor  Land  anal 
Timber  Company: 

Boise  Meridian,  Idaho 

T.  29  N..  R.  1  B.. 
Sec  14,  IS,  22,  and  23,  Copper  Queen 

Lode — Mineral  Survey  2591. 
Sec.  23,  Rosetta  Lode— Mineral  Survey 
2592;  Riverview  Lode — Mineral  Survey 
2593. 
T.  21  N.,  R.  1  E., 
Sec  1.  lots  2  ft  3,  SWV4NEV4.  SEV4NWV4, 

B'/4SWV4,  W'/iSEV4,  SEV4SEV4; 
Sec  12,  NV..NV1.  SV»NWV4.  NEV4SWV4. 
Comprising  approximately  672.70  acres  in 
Idaho  County,  Idaho. 

DATES:  The  publication  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  Any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed,  and  shall  be 
returned  to  the  appUcant.  The 
segregative  efFact  shall  terminate  as 
provided  by  43  CFR  2201.1(b). 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Cottonwood  Resource 
Area  Office,  Rte.  3,  Box  181. 


Cottonwood,  Idaho,  83522.  or  by 
contacting  Ron  Grant  at  (208)  962-3245. 
SUPPt.EMENTARY  INFORMATKM:  The 
purpose  of  this  exchange  is  to  improve 
the  resource  management  programs  of 
the  Bureau  of  L.and  Management 
through  consolidation  of  ownership  and 
to  benefit  the  public  interest  by 
obtaining  important  resource  values. 
The  public  lands  to  be  exchanged  are. 
for  the  most  pari,  isolated  parcels 
without  public  access.  The  private  lands 
to  be  exchanged  have  recreation, 
wildlife,  fisheries,  and  forestry  values 
that  merit  acquisition  into  public 
ownership.  The  exchange  is  consistent 
with  the  Bureau's  land  use  plans  and 
the  public  interest  will  be  well  served 
by  the  exchange.  Final  determination  on 
disposal  will  await  completion  of  an 
environmental  analysis  and  compilation 
of  further  information.  The  value  of  the 
lands  to  be  exchanged  will  be 
approximately  equal.  The  federal 
acreage  will  be  reduced  and/or  the 
proponent  will  make  cash  payment  to 
equalize  values  upon  completion  of 
final  appraisals  of  the  lands.  Lands  to  be 
transferred  from  the  United  States  will 
be  subject  to  the  following  reservations: 

1 .  A  reservation  of  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  under  the  Act  of  August  30, 1890 
(43  use.  945). 

2.  Valid  existing  Hghts,  including  any 
right-of-way,  easement,  permit,  or  lease 
of  record. 

Lands  to  be  acquired  by  the  United 
States  will  be  subject  to  valid  existing 
rights  of  record. 

COMMENTS:  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Coeur  d'Alene 
District  Office,  Bureau  of  Land 
Management,  1808  North  Third  Street, 
Coeur  d'Alene,  Idaho  83814.  Objections 
will  be  evaluated  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  20, 1993. 
Fritz  U.  Rennebaum, 
District  Manager. 

IFR  Doc.  93-18083  Filed  7-28-93;  8:45  ami 
■nXING  CODE  4310-QO-M 
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Realty  Action;  Laaaa  of  PubUc  i-and  in 
Lyon  County,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Initiation  of  a  45  day  public 
comment  period  on  the  proposed  lease 
of  public  land  for  airport  pmposes. 

summary:  Pursuant  to  the  authority  in 
the  Act  of  May  24. 1928,  as  amended  (49 
U.S.C.  appendix.  211-213),  a  45  day 
public  comment  period  is  initiated  on 
the  following  land  proposed  to  be  leased 
for  airport  purposes  to  Rosaschi  Dusters, 
Inc: 


Ml 

T.  11N..R.24E. 
Sac  6.  Lot  1.  SBV«NBVb. 

Contaiaiog  81.06  acres. 

SUPeLBKNTARY  ■rOWMATIOII:  The 
public  land  is  located  three  miles  north 
of  Smith  in  Lyon  County.  Nevada.  The 
land  is  adjacent  to  lands  currently  under 
lease  for  airport  purposes  and  will  allow 
construction  of  a  new  nuway.  The  land 
is  not  needed  for  Federal  purposes. 
Lease  of  the  land  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

This  notice  segregates  the  above 
described  land  from  operation  of  the 
public  land  laws,  including  the  general 
mining  laws.  The  segregative  effisct  will 
end  upon  issuance  of  the  lease  or  one 
year  from  the  date  of  this  publication, 
whichever  occurs  first. 

DATES:  For  a  period  of  45  days  from 
September  13, 1993,  interested  parties 
may  submit  comments. 

AOORE88CS:  Written  comments  should 
be  sent  to:  Walker  Resource  Area 
Manager,  Bureau  of  Land  Management. 
1535  Hot  Springs  Road,  suite  300. 
Carson  Qty.  NV  8970fr-O638.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  hi  the  absence  of  any 
adverse  comments,  the  decision  to 
approve  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior  60  days  (rota 
the  date  of  publication  of  this  notice  in 
the  Federal  Kegiater. 

RM  FURTMER  MF0RMAT10N  CONTACT: 
Charles  ).  Kihm,  Walker  Area  Realty 
Specialist.  Bureau  of  Land  Management. 
1535  Hot  Springs  Road,  sxiite  300. 
Carson  Gty.  NV  8970&-0638:  (702)  885- 
6000. 

DMsd:  laly  19, 1993. 
tohaMallll  

Walker  Resourca  Ana  Manager. 

IFK  Doc.  93-18078  Filed  7-28^3: 8:45  am] 
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(OR  49638:  OR-0e(M»-4212-OS;  GP3-32S] 

ftoalty  Action;  Propo— d  Direct  Sale; 
Oregon 

July  20, 1993. 

The  following  described  public  lands 
have  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  modified  competitive  sale 
under  the  authority  of  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1076.  as  amended 
(90  Stat  2750: 43  U.S.C  1713  and  90 
Stat.  2757: 43  U.S.C  1719).  at  not  less 
than  the  appraised  fair  market  value: 

WilUflMlt*  Maridiaa,  Oregon. 

T.  9S..  R  5W., 

Sec.  32.  Lots  1  and  2. 

The  above-described  parcels  contain  2.90 
acres  in  Polk  County. 

The  parcels  will  not  be  offered  for  sale 
until  at  least  60  days  after  pubUcation 
of  this  notice  in  the  Federal  Register. 
The  fair  market  value  of  the  parcels 
have  not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  bom  the 
address  shown  below. 

The  above-described  lands  are  hereby 
segregated  from  appropriation  imder  the 

f>ublic  land  laws,  including  the  mining 
aws.  but  not  from  sale  under  the  above- 
dted  statute,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occtirs  first. 

The  i>arcels  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcels' 
remoteness  frt>m  other  public  lands  and 
small  size,  their  best  use  is  to  merge 
them  with  the  surrounding  ownership. 
The  sale  is  consistent  with  the  Westside 
Management  Framework  Plan  and  the 
public  interest  will  be  served  by  offering 
these  parcels  for  sale. 

The  parcels  are  being  offered  only  to 
Starker  Forests,  Inc.  Use  of  the  direct 
sale  procedures  authorized  under  43 
CFR  2711.3-3.  will  avoid  an 
inappropriate  land  ownership  pattern. 

The  terms,  conditions,  and" 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  Starker  Forests.  Inc..  will  be 
required  to  submit  a  deposit  of  either 
cash,  bank  draft,  money  order,  or  any 
combination  thereof  for  not  less  than  20 
percent  of  the  appraised  value.  The 
remaindw  of  the  full  appraised  price 
must  be  submitted  prior  to  the 
expiration  of  180  days  from  the  date  of 
the  sale.  Failure  to  submit  the  remainder 


of  the  full  appraised  price  shall  result  in 
the  cancellation  of  the  sale  and  the 
forfeiture  of  the  deposit. 

2.  The  mineral  intnests  being  ofiisred 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Managem«it  Act.  Starker  Forests. 
Inc.,  must  include  with  its  bid  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  The  patent  will  be  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C  945. 

b.  All  valid  existing  rights  and 
reservations  of  record. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office.  1717  Fabry  Road  SE.. 
Salem.  Oregon  97306. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Begieter,  interested  parties  may 
submit  comments  to  the  Yamhill  Area 
Manager,  Salem  District  Office,  at  the 
above  address.  Any  adverse  comments 
will  be  reviewed  by  the  Salem  District 
Manager,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Jeffrey  P.  Kovacb, 
Acting  YamhiH  Ana  Manager. 
|FR  Doc  93-18085  Filed  7-28-93;  8:45  ami 
aailNO  COOE  4310-3»-M 


(E8-960-4950-4S13;  ES-046im.  Group 
191,  Florida] 

Filing  of  Plat  of  the  Oopendenl 
Resurvey  and  Subdivlalon  of  Section 
10  and  Mala»«nd-6ounds  Survey  in 
Sectiona  10  and  15 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
10.  and  the  metes-and-bounds  survey  of 
certain  parcels  in  sectiims  10  and  15. 
ToMmship  47  South,  Range  29  East, 
Tallahassee  Meridian,  Florida,  will  be 
officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m..  on 
September  9, 1993. 

The  survey  was  made  upon  request 
submitted  l^  the  Bureeu  of  Indian 
Affairs. 

All  inquiries  <x  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m..  September  9. 1993. 
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Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  15, 1993. 
Harty  Hamillni, 
Acting  State  Dinctor. 

[FR  Doc  93-18047  Filed  7-28-93;  8:45  am] 
■UJNQ  CODE  4>1»-(U-II 


[ES-462-495(M377:  ES>04C171,  Group 
147,Wleoonsinl 

FiUng  of  Plat  of  Dopondant  Raaurvey 
and  Subdivtaion  of  Saction  4 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  norm  boundary  (Fourth 
Standard  Parallel  North),  a  portion  of 
the  subdivisional  lines  and  the 
subdivision  of  section  4  in  Township  40 
North.  Range  S  East.  Fourth  Principal 
Meridian.  Wisconsin,  will  be  officially 
filed  in  Eastern  States.  Springfield, 
Virginia  at  7:30  a.m..  on  September  9. 
1993. 

The  survey  was  made  upon  request 
submitted  by  the  Btireau  of  Indian 
Af&irs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  September  9, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  he  of  $1.75  per 
copy. 

Dated:  ^lIy  15, 1903. 
Laiiy  Hamilton, 
Acting  Statg  Dinctor. 

(FR  Doc.  93-18048  Filed  7-28-93;  8:45  ami 
■LLMa  COOe  4M»«I-M 


nah  and  WIMIifa  Sarvfca 

AvaUability  of  a  DrafI  Ravlaad 
Racovary  Plan  for  tha  Plymouth 
Radbally  TuiHa  for  Ravtaar  and 
Commant 

MBtcr:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Revised  Recovery  Plan  for  the  Plymouth 
Redbelly  Turtle  {Pseudemys 
rubriventris).  This  population  is  found 
in  Plymouth  County,  Massachusetts. 
Based  on  a  taxonomic  review,  the 
Service  is  treating  the  Plymouth 
redbelly  tvirtle  as  a  disjunct  population 


of  the  more  southerly  P.  rubriventris, 
which  ranges  from  New  Jersey  to  North 
Carolina,  rather  than  as  a  suMpecies, 
thereby  eUminating  use  of  the  trinomial 
P.  r  bangsii.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  September  13, 
1993  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  New  England  Field  Office,  22 
Bridge  Street,  Concord,  New  Hampshire 
03301,  telephone  603/225-1411. 
FOR  FURTHER  lf4F0RMATI0N  CONTACT: 
Michael  Amaral  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  ^e  recovery 
effoTi,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  tne  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  si>ecies,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  oT  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  imless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportimity  for  pubUc  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
diuing  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
RfBCovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Plymouth  Redbelly  Turtle 
Revised  Recovery  Plan.  The  redbelly 
turtle  has  a  relatively  continuous 
distribution  from  central  New  Jersey  to 
eastern  Nortii  CaroUna,  and  a  disjunct 
population  in  southeastern 
Massachusetts.  Based  on  recent 
findings,  the  Plymouth  redbelly  turtle 
appears  insufficiently  different  from 
southern  redbelly  txutles  to  warrant 


subspecific  status,  and  is  now 
considered  by  the  Service  to  be  a 
distinct  population  segment  warranting 
continued  protection  under  the  current 
Service  vertebrate  population  policy. 

While  the  redbelly  turtle  does  not 
appear  to  be  threatened  or  endangered 
in  the  southern  portion  of  its  range,  the 
Plymouth  population  is  Hmited  by  its 
small  size  and  highly  restricted  range: 
the  population  is  currentiy  numbered  at 
300-400  turtles,  and  its  range  is 
confined  to  17  ponds  in  a  small  section 
of  Plymouth  County,  Massachusetts. 
Continuing  threats  to  this  population 
include  low  survival  of  hatchlings  and 
young  turtles  due  to  predation;  loss  of 
nesting  and  basking  sites  due  to 
development,  recreation,  and  forest 
canopy  clos\ire;  loss  of  aquatic 
vegetation  as  a  food  resource  due  to 
herbicide  use  and  other  manipulations; 
use  of  insecticides  and  other  chemicals 
in  proximity  to  the  turtle's  pond  habitat; 
collection,  harassment,  and  incidental 
mortality;  and  loss  of  genetic  variabiUty 
through  inbreeding  and  genetic  drift. 

The  Plymouth  redbelly  turtle  was 
listed  as  endangered  in  April  1980.  The 
document  under  review  is  the  second 
revision  of  the  recovery  plan,  which  was 
first  approved  in  1981  and  revised  in 
1985.  llie  primary  objective  of  the  draft 
Recovery  Plan  is  to  stabilize  the  long* 
term  status  and  ensure  the  viability  of 
the  species  in  the  wild,  thereby  enabling 
the  Plymouth  redbelly  turtle's 
reclassification  and  eventual  removal 
from  the  Federal  list  of  endangered  and 
threatened  wildlife  and  plants. 
Conditions  that  must  be  met  to 
reclassify  the  Plymouth  redbelly  turtle 
include  successful  maintenance  of  at 
least  15  self-sustaining  subpopulations 
with  a  total  of  600  breNsding-age 
individuals,  and  adequate  habitat 
protection  to  ensure  the  long-range 
survival  of  these  populations.  Delisting 
will  be  considered  when  at  least  20  self- 
sustaining  subpopulations  totaling  1,000 
or  more  breeding-age  individuals  are 
established  in  the  wild,  with 
commensurate  habitat  protection  to 
ensure  their  long-range  survival.  Due  to 
the  delayed  sexual  maturity  of  this  large 
turtle,  recovery  will  be  gradual,  even 
under  optimum  conditions.  The 
estimated  date  for  reclassification  is  the 
year  2000;  deUsting  may  be  achieved  by 
the  year  2015  if  recovery  proceeds  on 
schedule. 

Several  actions  will  be  undertaken  to 
achieve  recovery  objectives.  Continuing 
and  proposed  recovery  activities 
include:  monitoring  of  population  status 
and  trends;  searches  for  additional 
populations  and  further  delineation  of 
the  population's  historical  range; 
continued  research  into  limiting  factors. 
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natural  history,  and  threats  to  the 
population:  management  to  maintain  or 
improve  haihitat:  continued  eflorts  to 
supplement  snhpopulations  and 
establish  new  subpopulations: 
continued  enforcament  of  laws  and 
regulations  protecting  the  turtle  and  its 
habitat;  and  aducaticmal  programs. 
The  draft  Rerovery  Plan  is  being 
submitted  for  agmcy  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  Gnal  approval. 

Public  Counnents  Solicilad 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  priw  to 
approval  of  the  Plan. 

Authority  ' 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C  1533(0. 

Dated:  July  20. 1993. 
Ronald  E.  LaailMrtMHi. 
Regiond  Dinctor  ' 

IFR  Doc.  93-18079  Piled  7-28-93;  8:45  am) 
iCOOtMl* 
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DEPARTMEHT  OF  JUSTtCC 

Immigration  and  Naturalization  Sarvica 
PNS  No.  1621-93;  AO  Order  Na  1767-03] 
mN1115-AC30 

Extanalon  of  DaalgnaHow  of  Boanla- 
Hareagovina  Undar  Tamporary 
Protactad  Statua  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice.  , 

ACTION:  Notice.  j 

SVJMMARV:  This  notice  extends,  imtil 
August  10, 1994,  the  Attorney  General's 
designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
program  provided  for  in  section  244A  of 
the  Immigration  and  Nationality  Act 
(Act).  Accordingly,  eligible  aliens  who 
are  nationals  of  Bosnia-Hercegovina,  or 
who  have  no  nationality  and  who  last 
habitually  resided  in  Bosnia- 
Hercegovina,  may  re-register  for 
Temporary  Protected  Status  and 
extension  of  employment  authorization. 
This  re-registration  is  limited  to  persons 
already  registered  or  still  eligible  to 
register  for  the  initial  period  of 
Temporary  Protected  Status,  which  ends 
on  August  10, 1993. 
EFFECTIVE  DATES:  This  designation  is 
efiiBctive  on  August  11, 1993,  and  will 
remain  in  affect  until  August  10. 1994. 
Ra-registratian  procedures  become 


effective  on  July  29. 1993,  and  will 
remain  in  effect  until  August  30, 1993. 
FOR  FWVTNBiaVOfMATION  CONTACT: 
Ronald  Chirlin,  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  room  7123,  425 
I  Street.  NW..  Washington,  DC  20536. 
telephone  (202)  514-5014. 
8tJl>Pl^ilENTAirr  aiFORMATiON:  Under 
section  244A  of  the  Act.  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C  1254a),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  that  sUte.  The  Attorney 
General  so  designates  a  state,  or  a  part 
thereof,  upon  Tinding  that  the  state  is 
experiencing  ongoing  armed  civil  strife, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  firom  returning  in  safety. 

Effective  on  August  10, 1992.  the 
Attorney  General  designated  Bosnia- 
Hercegovina  for  Temporary  Protected 
Status  for  a  period  of  12  months.  57  FR 
35604.  This  notice  extends  the 
designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
program  for  an  additional  12  months,  in 
accordance  with  sections  244A(b)(3)  (A) 
and  (C)  of  the  Act.  This  notice  also 
describes  the  procedures  with  which 
eligible  aliens  who  are  nationals  of 
Bosnia-Hercegovina,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Bosnia-Hercegovina,  must 
comply  in  applying  for  Temporary 
Protected  Status  or  continuation  of  that 
status. 

Notice  of  Extension  of  Designation  of 
Bosnia-Hercegovina  Under  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended,  and-pursuant  to  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act,  I  have 
determinMl  that,  as  a  result  of  the 
continued  armed  conflict  in  that  nation, 
there  still  exist  extraordinary  and 
temporary  conditions  in  Bosnia- 
Hercegovina  that  prevent  aliens  who  are 
nationals  of  Bosnia-Hercegovina,  and 
aliens  have  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina.  from  retimiing  to  Bosnia- 
Hercegovina  in  safety.  I  have  further 
determined  that  permitting  nationals  of 
Bosnia-Hercegovina,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Bosnia-Hercegovina,  to 


remain  temporarily  in  the  United  States 
is  not  contrary  to  tha  national  intwaat  of 
the  United  Stales.  Aocardingly,  it  is 
ordered  as  follows: 

(1)  The  designation  of  Bosnia- 
Hercegovina  under  section  244A(b)  of 
the  Act  is  extended  for  an  additional  12- 
month  period  from  August  11. 1993,  to 
August  10, 1994. 

(2)  I  estimate  that  there  are 
approximately  300  nationals  of  Boania- 
Herc^ovina,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bosnia-Hercegovina,  who  have  been 
granted  Temporary  Protected  Status  and 
who  are  eligible  for  re-registration. 

(3)  A  national  of  Bosnia-Hercegovina, 
or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina,  who  received  a  grant  of 
Temporary  Protected  SUtus  during  the 
initial  period  of  designation  from 
August  10, 1992.  to  August  10. 1993. 
must  comply  with  re-registraticm 
requirements  contained  in  8  CFR 
240.17,  which  are  described  in  pertinent 
part  in  paragraphs  (4)  and  (5)  of  this 
notice. 

(4)  A  national  of  Bosnia-Hercegovina, 
or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina,  who  previously  has  been 
grant^  Temporary  Protected  Status, 
must  re-register  by  filing  a  new 
Application  for  Temporary  Protected 
Status,  Form  I-A21,  together  with  an 
Application  for  Employment 
Authorization.  Form  1-765,  within  the 
30-day  period  beginning  on  July  29, 
1993,  and  ending  on  August  30, 1993, 
in  order,  to  be  eligible  for  Temporary 
Protected  Status  during  the  period  from 
August  11, 1993,  until  August  10, 1994. 
Late  re-registration  applications  will  be 
allowed  for  "good  cause"  pureuant  to  8 
CFR  240.17(c). 

(5)  There  is  no  filing  fee  for  the  Form 
1-821  filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  the  Form 
1-765,  filed  by  an  alien  requesting 
employment  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  of  this 
notice.  An  alien  who  does  not  request 
employment  authorization  must  file 
Form  I-a21  together  with  Form  1-765 
for  information  purposes,  but  in  such 
cases  both  Form  1-821  and  Forms  1-765 
will  be  without  fee. 

(6)  Eligible  applicants  may  still  file 
their  initial  Temporary  Protected  Status 
registration  applications  until  August 
10. 1993.  These  applications  may  be 
filed  as  combined  applications  for  the 
initial  r^istration  and  for  the  re- 
registration,  if  filed  from  July  29. 1993, 
until  August  10, 1993.  inclusive. 
Combined  registration  applications 
must  include  one  Form  1-821  and  two 
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Forms  I-76S:  one  for  th«  initial  period 
and  one  far  the  extension. 

The  Form  1-821  of  the  combined 
application  has  a  $50  filing  fee  for  the 
initial  registration:  there  is  no  fee  for  the 
re-registration  alone.  If  no  employment 
authorization  is  requested,  both  Forms 
1-765  will  be  filed  without  fee.  If 
employment  authorization  is  requested 
only  from  August  11. 1093  onward,  only 
one  1-765  filing  fee  is  required.  If 
employment  authorizaticm  is  requested 
both  imtil  and  after  August  10, 1993. 
filing  fees  are  required  for  both  Forms 
1-765. 

(7)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act.  the  Attorney  General  will 
review,  at  least  60  days  before  August 
10, 1994.  the  designation  of  Bosnia- 
Hercegovina  under  the  Temporary 
Protected  Statiis  program  to  determine 
whether  the  conditions  for  designation 
continue  to  exist  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  mil  ba  published  in 
the  Federal  Register. 

(8)  Information  concerning  initial 
registration  and  re-registration  for  the 
Temporary  Protected  Status  program  for 
nationals  of  Bosnia-Heroegovina,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina,  will  be  available  at  local 
Immigration  and  Naturalization  Service 
offices  upon  publication  of  this  notice. 

Dated:  July  20. 1993. 
JuMtRano. 
Attorney  General. 

(FR  Doc  03-18043  Piled  7-28-93;  8:45  am] 
C00E4«i»-t»« 


DEPAflTMEf«r  OF  LABOR 

Office  of  the  Saeratary 

Commlaalon  on  the  Future  of  Worker* 
Menegament  flelatlona;  Reopening  of 
CoRunent  Period 

In  the  Federal  Register  notice  of 
Wednesday.  June  30, 1993.  (58  FR 
35048)  Volume  58.  Number  124,  the 
Commission  sought  comments  from 
representatives  of  management,  labor 
and  other  interested  parties  on  whether 
the  Commission  should  hold  a  hearing 
on  issues  related  to  the  Railway  Labor 
Act  in  the  railroad  or  airline  industries 
and  their  applicability  to  the  following 
three  questions  contained  in  the 
Commission's  charter 

(1)  What  (if  any)  new  methods  of 
institutions  should  be  encouraged,  or 
required,  to  enhance  workplace 
productivity  through  labor-management 
cooperation  and  employee 
participation? 


(2)  What  (if  any)  changes  should  be 
made  in  the  presmt  legal  framework 
and  practices  of  collective  bargaining  to 
enhance  cooperative  behavior,  improve 
productivity  and  reduce  conflict  and 
delay? 

(3j  What  (if  anything)  should  be  done 
to  increase  the  extent  to  which 
workplace  problems  are  directly 
resolved  by  the  parties,  themselves, 
rather  than  recourse  to  state  and  federal 
courts  and  government  regulatory 
bodies? 

The  Commission  requested  that  any 
submission  contain  a  brief  statement 
regarding  the  questions  listed  above  in 
the  event  a  party  believes  a  hearing  is 
appropriate.  Comments  were  to  be 
submitted  by  July  26. 1993  and  were  to 
be  addressed  to  Mrs.  June  M.  Robinson. 
Designated  Federal  Official. 
Commission  on  the  Future  of  Worker- 
Management  Relations.  U.S.  Department 
of  Labor,  room  C-2318.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
REOPEMN6  OF  COMMENT  PEfVOO:  Because 
of  interest  in  this  sub)ect,  and  requests 
for  additional  time  to  file  comments,  the 
Commission  is  reopening  the  comment 
period.  Therefore,  the  period  of  request 
for  comments  is  reopened  through 
September  IS,  1993. 
FOR  FUmfCR  WFOmiATION  CONTACT:  Mrs. 
June  M.  Robinson,  Designated  Federal 
Official,  Commission  on  the  Future  of 
Woriier-Management  Relations.  U.S. 
Department  of  Labor,  room  C-2318, 
Washington,  DC,  telephone  (202)  219- 
9148. 

Signed  at  Washington.  DC  this  23rd  day  of 
July.  1993. 

June  M.  Robiaioii. 

Designated  Federal  Official,  Commission  on 
the  Future  of  Worker-Management  Relations. 
(FR  Doc  93-18092  Filed  7-28-93: 8:45  am] 
aaiuNO  COM  «i«-3i-« 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrestructure;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Naxm:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research. 

Date  and  Time:  August  18-19, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  416.  National  Science 
Foundation,  1800  G  Street  NW.,  Washington. 
DC  20550. 

Type  ofh4eetiag:  CloMd. 

Contact  Person:  Mr.  David  Staudt.  NSFNET 
Connections  Program,  National  Science 


Foundation,  room  416,  Washiaglon.  DC 
20550  (202  357-9717). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposaU 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  SBIR  Program. 

Reason  for  Closing:  The  proposals  l>eing 
reviewed  include  infonnation  of  • 
proprietary  or  confidential  nature,  including 
technical  informatioo:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5 
use.  552b.(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
M.  Rebecca  Wiidd«r. 
Committee  Management  Officer. 
IFR  Doc.  93-18093  Filed  7-28-93: 8:45  am) 

BOJ^m  CODE  7K»-«1-« 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-3281 

Tennessee  Velley  Authority  (Sequoyeh 
Nucleer  Plant,  Unit  2);  Exemption 

1. 

The  Tennessee  Valley  Authority 
(TV A)  is  the  holder  of  Facility  Operating 
License  No.  DPR-79.  which  authorizes 
operation  of  the  Sequoyah  Nuclear 
Plant.  Unit  2  (the  facility.  Unit  2).  The 
facility  consists  of  a  pressurized  water 
reactor  located  on  TVA's  Sequoyah  site 
in  Hamilton  County,  Tennessee.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission]  now  or  hereafter  in  effect. 

IL 

Section  ni.A.6(b)  of  appendix  J  to  10 
CFR  part  50  requires  that  if  two 
consecutive  Type  A  tests  foil  to  meet  the 
applicable  acceptance  criteria,  a  Type  A 
test  shall  be  conducted  at  each  refueling 
outage.  This  increased  testing  frequency 
would  continue  until  two  consecutive 
Type  A  tests  meet  the  acceptance 
criteria,  after  which  time  the  normal 
retest  frequency  of  three  Type  A  tests  at 
approximately  equal  intervals  within 
each  10-year  service  period  wrould 
resume.  The  approximately  equal 
intervals  are  defined  in  SurveilUnoe 
Requirement  4.6.1. 2.a  of  the  Sequoyah 
Technical  SpeciBcations  (TSs)  as  40*10 
months.  Type  A  tests  are  tests  of  the 
primary  reactor  containment  to  measure 
the  expected  overall  integrated  leakage 
rate  of  the  containment  for  the  loss-of- 
coolant  accident  conditions. 

The  action  would  exempt  the  licensee 
from  the  provisions  in  section  III.A.6(b) 
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of  Appendix  J  with  respect  to  the 
requirement  to  accelerate  the  Type  A 
fnqaency  if  there  have  been  two 
consecutive  failures  of  Appendix  J 
containment  Type  A  tests.  If  two 
consecutive  Type  A  tests  fail  to  meet  the 
acceptance  criteria  of  0.75  La,  a  Type  A 
test  must  be  perfonned  at  each  rehieling 
outage  until  two  consecutive  Type  A 
tests  meet  the  acceptance  criteria. 
Thereafter,  the  test  frequency  in  Section 
III.D  of  Appendix ),  which  requires 
performing  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period,  may 
resume.  The  exemption  would  relax  the 
acceleration  of  the  Type  A  test 
frequency  and  the  requirement  to 
perform  a  Type  A  test  during  the  Unit 
2  Cycle  6  refueling  outage  scheduled  for 
fall  of  1993.  If  this  exemption  is  granted, 
the  next  scheduled  Type  A  test  would 
be  performed  during  the  Cycle  7 
refueling  outage  currently  scheduled  for 
April  1995. 

Hie  applicable  acceptance  criteria  per 
10  CFR  part  50,  appendix  J,  section 


IILA.5.(b)(2)  is  0.75  times  the  allowable 
leakage  (La),  which  results  in  a  limit  of 
0.#1875  percent-per-day.  At  Unit  2,  the 
licensee  conducted  Type  A  testing 
during  the  pre-operational  testing  in 
1981.  and  refueling  outages  in 
November  1984  (Cycle  2),  March  1989 
(Cycle  3),  and  April  1992  (Cycle  5).  The 
cause  of  the  Cycle  2  and  Cycle  3  Type 
A  leak  tests  exceeding  the  acceptance 
criteria  of  0.75  La  was  packing  leakage 
from  two  outboard  root  valves  on  two 
containment  pressure  sensing  lines. 
Repairs  were  performed  and,  after  due 
consideration,  the  staff  granted  an 
exemption  &t>m  performing  a  test 
during  Cycle  4  by  letter  dated  August 
27. 1990. 

As  a  result  of  the  Type  A  test 
performed  during  the  Cycle  5  refueling 
outage,  the  measured  leakage  rate  was 
again  found  to  exceed  the  acceptance 
criteria  of  0.75  La.  This  failure  resulted 
when  the  leakage  frvm  the  local  leak 
rate  test  of  valve  2-FCV-61-191  (which 
is  attached  to  glycol  Penetration  X-47A) 
was  added  into  the  result  of  the  Type  A 


test  that  was  performed  during  the 
outage.  The  leakage  was  caused  by  a 
small  nut  that  was  found  imder  the 
valve  stem  nut  on  the  outboard  valve, 
which  prevented  the  valve  from  going 
fiilly  closed.  (The  nut  was  from 
unrelated  work  in  the  vicinity  of  the 
valve).  Following  removal  of  the  loose 
nut,  lubrication  of  the  valve  st'em,  and 
cycling  of  the  valve  several  times,  the 
local  leak  test  was  re-performed.  No 
measured  leakage  was  found.  It  could 
not  be  determined  which  action, 
removal  of  the  foreign  material  that 
prevented  full  valve  closure  or  sticking 
of  the  valve  stem  (or  both),  corrected  the 
problem.  Corrective  measures  that  have 
been  adopted  to  prevent  reciurence  of 
the  problem  include  a  monthly 
inspection  of  the  glycol  valves  for 
foreign  materialand  monthly 
lubrication  of  the  valve  stems. 

The  history  of  the  results  of  Type  A 
tests  conducted  at  Unit  2  is  summarized 
as  follows: 


Type  A  tests  peifomied 

As-found  leak 

rate  (percent 

per  day) 

0.75  La  Hmtt 

(percent  per 

day) 

I.Ol^Hmit 

(percent  per 

day) 

Statue 

Preop  Test 

0.14 
0.22 
0.22 
0.42 

0.1875 
0.1875 
0.1875 
0.1875 

0.25 
0.25 
0.25 
0.25 

Pass. 

Cyde  2  (1984) 

Cyde  3  (1989) 

Cyde  5  (1992) 

Fail. 
Fail. 
Fail. 

UMI 


Hie  Maff  has  reviewed  the  licensee's 
submittal  and  agrees  with  the  licensee 
that  the  root  cause  of  the  previous  Type 
A  test  failures  was  excessive  leakage 
from  a  single  component  in  the 
pressurization  boimdary,  and  that  a 
general  containment  leakage  problem 
does  not  exist.  Once  the  component  was 
repaired,  the  retest  confirmed  the 
adequacy  of  the  repair.  In  addition, 
corrective  actions  have  been 
implemented  to  prevent  future  test 
failures,  and  the  corrective  actions  taken 
on  the  two  previous  Type  A  test  failures 
have  been  effisctive  since  they  are 
unrelated  to  the  leakage  through 
Penetration  X-47A.  The  staff  agrees 
with  the  licensee  that  failures  of  this 
type  are  random  and  that  the  leakage 
that  caused  the  1992  test  failure  can  best 
be  addressed  throxigh  the  alternative 
corrective  actions  rather  than  increasing 
the  frequency  of  performing  a  Type  A 
test. 

Therefore,  the  staff  concludes  that 
performing  future  Type  A  testing  on  an 
accelerated  schedule  would  serve  no 
technical  purpose  and  the  requested 
exemption  has  no  significant  impact  on 
containment  integrity.  Pursuant  to  10 


CFR  50.12(a)(2)(ii).  the  staff  agrees  that 
appUcation  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  that  the 
requested  exemption  should  be  granted. 

m. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(ii).  are 
presently  justifying  the  exemption; 
namely,  that  the  application  of  the 
regulation  in  the  particular 
circumstances  for  Unit  2  in  the  Cycle  6 
refueUng  outage  would  not  serve,  and  is 
not  necessary,  to  achieve  the  underlying 
purpose  of  the  rule.  The  application  of 
the  regulation  is  not  necessary  to  assiue 
the  integrity  of  the  containment  in  the 
event  of  a  postulated  design  basis  loss- 
of-coolant  accident. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  section 
III.A.6(b)  of  appendix )  to  10  C7R  part 
50  for  Sequoyah  Unit  2. 


--  Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(55  FR  21602). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  January  7, 1993.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County  Library. 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga< 

Director,  Division  of  Reactor  Profects—t/U, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  93-18087  Filed  7-28-93;  8:45  am] 
iltiJNG  COOE  7SM-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

RaquMi  for  ExiMMlon  Of  8F 177 
Submitted  to  OMBfof  CI— iWM 

aoENCY:  Office  of  Parsonnal 

Management 

ACnOM;  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  proposed  unchanged 
extension  to  a  form  which  collects 
information  from  the  public.  Standard 
Form  177.  Statement  of  Physical  Ability 
for  Light  Duty  Work,  is  used  to  collect 
information  from  applicants  for 
positions  in  the  competitive  service 
about  their  physical  capacity  to  perform 
the  duties  of  sedentary  and  moderately 
active  jobs.  The  SF  177  is  used  by 
agencies  in  lieu  of  requesting  or 
rmpiiring  medical  examinations  to 
determine  qualifications  for  these 
positions.  "Hiere  are  678  individuals 
who  respond  annually  for  a  total  burden 
of  113  hours.  For  copies  of  this 
proposal,  call  C.  Ronald  Trueworthy  on 
(703)  908-8550. 

DATE:  Comments  on  this  proposal 
should  be  received  cm  or  before  August 
30. 1993. 

A00RC88E8:  Send  or  delivery  comments 
to: 

C  Ronald  Tnieworthy.  Agaacy  Qeanwce 

Officer,  U.S.  Office  of  Personnel 

Management.  CHP  SOO,  1900  B  Street,  NW., 

Washington,  DC  20415,  and 
losejrii  LadEey,  OPM  Desk  Officer,  Office  of 

Information  and  Regulatory  Affairs,  Office 

of  MaaagBinent  and  Budget,  room  3002, 

New  Execudve  Office  Building. 

Washington.  DC  20503. 

FOR  PURTNER  MFORMATION  CONTACT: 
Raleigh  Neville.  (202)  606-0960. 

U.S.  Office  of  Personnel  Management. 

Patricia  W.LalliaMra, 

Acting  Deputy  Dinctar. 

(PR  Doa  03-17981  Filed  7-2&-g3: 8:45  ami 


SECURITIES  AND  EXCHANGE 


[RelaMa  Na  S4-32S51;  FHa  No.  sa-PSE- 
•3-oq 


PropoMd  Rulo  Chang*  by  ttw  PmMIc 
Stock  Eachongo,  Inc.  Ratating  to 
AmondniMil  lo  lit  Rula  Govoming 
Compotlnti  SpocteUote 

July  16. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934 


("Act").  15  U.S.C  78s(bMl).  notice  is 
hereby  given  that  on  May  10. 1993.  the 
Pacific  Stock  Exchange,  hic.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its  Rule 
5.35(b)  to  modify  the  functions  and 
responsibilities  of  competing  specialists. 
The  text  of  the  proposeid  rule  change  is 
available  at  the  Ofuce  of  the  Secretary. 
PSE  and  at  the  Commission. 

n.  Self-Regulatory  Organhtation'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for,  Uw  Propoaed  Rule ' 
Change 

In  its  filing  writh  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-i^ulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statenient  of  the  Purpose  of.  and 
Statutory  Basis  for.  we  Proposed  Bale 
Change 

The  Exchange  is  proposing  to  amend 
its  Rule  5.35(b)  to  expand  the 
responsibilities  of  competing 
specialists.1  This  rule  change  is 
intended  to  provide  the  Exdiange  with 
the  ability  to  enhance  its  markets  in 
securities  traded  on  a  competing 
specialist  basis  and  otherwise  to  allow 
the  Exchange  increased  flexibility  in 
developing  new  policies  and  procedures 
to  improve  specialists'  performance  in 
trading  certain  designated  securities. 

Exchange  rules  currently  provide  that 
a  competing  specialist  is  a  member  %vho 
is  registered  with  the  Exchange  for  the 
puipose  of  making  transactions  as  a 
dealer-specialist  on  the  floor  of  the 
Exchange  in  securities  traded  on  a 


competing  specialist  basis.* 
Appointments  of  competing  specialists 
are  made  by  the  Equity  Floor  Trading 
Committee  ("EFTC")  based  on  a 
consideration  of  the  applicant's  ability 
to  perform  the  duties  of  a  competing 
specialist  and  the  applicant's  financial 
resources.3 

The  responsibilities  of  competing 
specialists  include  the  following:  (a) 
Making  transactions  that  constitute  a 
course  of  dealings  reasonably  calculated 
to  contribute  to  the  maintenance  of  a 
fair  and  orderly  market;  (b)  engaging,  to 
a  reasonable  degree  under  the 
circumstances,  in  dealings  fDr  such 
specialist's  own  account  when  there 
exists,  or  it  is  reasonably  anticipated 
that  there  will  exist,  a  lack  of  price 
continuity,  a  temporary  disparity 
between  the  supply  of  and  the  demand 
for  a  particular  security,  or  a  temporary 
distortion  of  the  price  relationships 
between  the  Exchange  and  other 
markets:  (c)  responding  to  a  request  for 
a  quotation  made  at  any  time  by 
Exchange  personnel  for  the  purpose  of 
dissemination  over  a  quote  reporting 
system;  and  (d)  maintaining  bid-ask 
spreads  that  are  less  than  the  stated 
maximum  bid-ask  spreads  established 
by  the  Exchange  with  respect  to  certain 
designated  seciuities.* 

The  PSE's  current  rules  provide  for 
the  appointment  of  competing 
specialists  in  conjunction  wiu  the 
appointment  of  a  book  broker,  whom 
the  EFTC  selects  to  operate  the  book  of 
limit  orders  and  to  execute  odd  lot 
orders  and  SCOREX-routed  orders  in 
securities  traded  on  a  competing 
specialist  basis.'  Book  brokers  are 
generally  prohibited  from  engaging  in 
principal  transactions.*  In  certain 
circumstances,  a  book  broker  is 
obligated  to  call  on  the  designated 
competing  specialist(s)  to  make  bids 
and/or  offers  or  to  narrow  spreads  in 
existing  bids  and  offers  or  to  take  other 
appropriate  action  as  mandated  by 
Exchange  rules.7  The  book  broker  must 
take  action  whenever  a  floor  broker  so 
requests  or  whenever  in  the  book 
broker's  opinion  the  interests  of  a  fair, 
orderly  and  competitive  market  are 
served  by  such  action.* 


<  Sacuiitiw  (ndad  on  a  axapcling  specialist  basis 
are  tiadad  in  aooordanoa  with  tha  provisions  of  PSE 
Rulas  S.27  thiDUgh  S.38.  Sae  PSE  Kule  S.35(a):  sea 
also  PSE  Rules  S.3S0i).  (0-Qi)  dafiniUoo  and 
raspoaaibiUbaa  of  CQapaUqg  iparialists:  5.3S(i) 
(other  Excfaanga  nilaa  specifically  applicable  to 
competing  specialists). 


'See  PSE  Rule  S.3S(b). 

Md. 

«  See.  e.g..  PSE  Rule  S.3S(a  Oiin—tary  JOUil 
which  provide  thai  a  competing  tpadalist.  in 
trading  BankAmerica  CoiporaUon  ConmoB  Stock. 
must  bid  and/or  oflar  so  as  to  ciaate  diflarencas  of 
DO  more  than  Vk  of  SI. 

» See  PSE  Rule  5.3S(c)  and  S.3S(d).  At  tha  praeeal 
time,  there  are  no  com|>ating  specialists  or  book 
broilers  registered  with  the  E«changa 

•  See  PSE  Rule  S.35(e). 

'See  PSE  Rule  S.35(0. 

•Id. 


40680 


Federal  Register  /  Vol.  58,  No.  144  /  Thursday,  July  29.  1993  /  NoUces 


The  Exchange  is  now  proposing  to 
expand  the  role  of  competing  specialists 
by  permitting  the  Board  of  Governors  to 
authorize  the  Floor  Trading  Osmmittee 
\o  appoint  a  competing  specialist  who 
shall  accept  limit  orders  for  placement 
in  the  book  and  execute  odd  lot  orders 
and  SCOREX-routed  orders  in  securities 
traded  on  the  Exchange  on  a  competing 
specialist  basis.  Competing  specialists 
would  thus  be  appointed  to  supplement 
the  market  provided  by  the  restored 
specialist  in  certain  secxirities  to  be 
designated  by  the  Exchange.  In 
instances  where  the  Board  of  Governors 
waives  the  applicable  provisions  of 
Rules  5.35(b),  (c)  and  (e)  and  the  Floor 
Trading  Committee  appoints  a 
competing  specialist,  there  would  be  no 
need  for  a  book  broker.  The  Exchange 
believes  that  implementation  of  this 
proposal  will  provide  significant 
liquidity,  continuity  and  depth  to  the 
market,  and  narrower  bid-ask  spreads  in 
securities  traded  on  a  competing 
specialist  basis. 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Cqmmission 
wilL  I 

(A)  By  order  approved  sucb  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


UMI 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statemeaits 
with  respect  to  the  proposed  rule 
change  that  are  hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-93-08 
and  should  be  submitted  by  August  19, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dolegated 
authority. 

Margaret  H.  McFariand, 
Depu  ty  Secretary, 

[PR  Doc.  93-18053  Filed  7-28-93;  8:45  aro| 
■UMacooc  ni»-«i-M 


[ReL  Na  IC-19592;  811-2696] 

Cash  Raaerva  Management,  Inc.; 
Application  for  Deregietration 

July  23. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ('"Act"). 

APPUCANT:  Cash  Reserve  Management, 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FMJNG  OATE:  The  application  on  Form 
N-8F  was  filed  on  January  14, 1992.  and 
amended  on  May  27, 1992. 
HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
August  17, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington  DC  20549. 
Applicant,  Two  World  Trade  Center. 
New  York,  NY  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman. 
BranrJi  Chief,  at  (202)  272-3018 
(CNvision  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  iiummary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation  on  October  8, 1976.  On 
October  21, 1976,  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  on  Form  S-5  under  the 
Securities  Act  of  1933.  The  registration 
statement  became  efiiactive  on  December 
30, 1976  and  applicant's  initial  public 
offering  commenced  immediately 
thereafter. 

2.  On  August  5, 1988.  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
("Plan")  providing  for  the  transfer  of 
applicant's  assets  to  Shearson  Lehman 
Daily  Dividend  Inc.  ("Successor  Fund") 
in  exchange  for  shares  of  the  Successor 
Fund  and  the  assumption  by  the 
Successor  Fund  of  certain  stated 
liabilities  of  applicant.  The  Successor 
Fund's  board  of  directors  approved  the 
Plan  on  July  20. 1988.  On  or  about 
September  19, 1988.  proxy  materials 
relating  to  the  Plan  were  mailed  to    , 
applicant's  shareholders,  who  approved 
the  Plan  at  a  special  meeting  held  on 
December  2, 1988. 

3.  On  December  2, 1988,  pursuant  to 
the  Plan,  each  shareholder  of  applicant 
became  a  shareholder  of  the  Successor 
Fund,  receiving  shares  of  that  fund 
having  an  aggregate  net  asset  value 
equal  to  the  aggregate  net  asset  value  of 
his/her  investment  in  applicant.  The  net 
asset  value  of  applicant  as  of  December 
2. 1988  was  $2,774,874,784. 
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4.  The  expenses  incident  to  the 
reorganization,  consisting  of  accounting, 
printing,  administrative,  and  legal 
expenses,  totaled  $1,341,236.99.  These 
expenses  were  borne  by  applicant 
($580,034.44),  the  Successor  Fund 
($59,046.46).  and  Shearson  Lehman 
Brothers  Inc.,  applicant's  investment 
adviser  ($702,156.09).  AppUcant  is 
aware  that  such  expenses,  in  the 
aggregate,  are  in  excess  of  those 
innured  in  most  other  reorganizations. 
Applicant  represents  that  the  primary 
reason  for  the  elevated  level  of  expenses 
was  the  number  of  accoimts  involved  in 
the  reorganization,  i.e.,  415,023 
accounts.  The  amount  expended,  per 
accoimt,  in  the  reorganization  was 
$3.23.  Applicant  submits  that,  on  a  per 
account  basis,  the  expenses  incurred 
were  not  in  excess  of  those  reasonably 
incurred  in  other  reoiyanizations. 

5.  Articles  of  Transfer  were  filed  on 
December  2, 1988  and  Articles  of 
Dissolution  will  be  filed  on  behalf  of 
appUcant  with  the  Maryland  State 
Department  of  Assessments  and 
Taxation  to  effect  the  dissolution  of 
applicant  as  a  Maryland  corporation. 

6.  As  of  the  date  of  the  amended 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Marsaral  H.  McFarlaDd. 

Deputy  Secretaty.  • 

(FR  Doc.  93-18117  Filed  7-2S-93: 8:45  am) 

■UMQ  COOC  WI*-ei-M 

UML  No.  IC-19501 ;  File  No.  812-8260] 

Coll«g«  RetirtmMit  Equities  Fund,  •! 
•I. 

July  23. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptibns  and  approval  under  the 

Investment  Company  Act  of  1940  (the 

"1940  Act").  

APPLICANTS:  College  Retirement  Equities 
Fund  ("CREF")  and  TIAA-CREF 
Individual  &  Institutional  Services.  Inc. 
("TC  Services",  together  with  CREF,  the 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  granting  exemptions  from  sections 


12(b).  26(a)(2)  and  27(c)(2)  of  the  1940 
Act  and  Rule  12b-l  thereunder,  and, 
pursuant  to  section  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder, 
approving  certain  joint  arrangements. 
SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  pursuant  to  section  6(c)  of 
the  1940  Act  exempting  the  arrangement 
for  financing  the  distribution  of  CREF's 
variable  annuity  certificates  (the 
"Certificates")  from  the  provisions  of 
secUons  12(b).  26(a)(2)  and  27(c)(2)  of 
the  1940  Act  and  Rule  12b-l 
thereunder,  and  for  an  order  pursuant  to 
section  17(d)  of  the  1940  Act  and  Rule 
17d-l  thereunder  granting  approval 
with  respect  to  the  same  £stribution 
arrangement.  Applicants  seek  this  relief 
to  make  permanent  certain  exemptive 
relief  previously  granted  by  the 
Commission  on  a  temporary  basis.  If  the 
relief  is  granted.  Applicants  would 
comply  with  all  applicable  provisions  of 
Rule  12b-l  except  those  relating  to 
shareholder  approval. 
FiUNQ  DATE:  The  application  was  filed 
on  January  26, 1993,  and  an  amended 
and  restated  application  was  filed  on 
July  8, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  August  17, 1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicants:  Peter  C.  Clapman.  Esq.. 
TIAA-CREF.  730  Third  Avenue.  New 
YoA.  New  York  10017. 
FOR  FURTHER  MFORMATION  CONTACT: 
Barbara  J.  Whisler.  Attorney,  or  Michael 
V.  Wible,  Special  Counsel,  both  at  (202) 
272-2060,  Office  of  bisurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fae  from  the  Public  Reference  Branch  of 
the  SEC 

Applicant's  Representations 

1.  CREF,  a  nonprofit  membership 
corporation  subject  to  the  Not-For-Profit 
Corporation  Law  of  New  York,  was 


established  by  a  special  act  of  the  New 
York  State  Legislature  in  1952  to 
provide  retirement  benefits  suited  to  the 
needs  of  employees  of  tax-exempt  and 
publicly  supported  colleges,  universities 
and  other  educational  and  research 
institutions.  CREF  is  also  subject  to 
regulation  by  the  Superintendent  of 
Insurance  of  New  York  State.  CREF  is 
registered  as  an  open-end  diversified 
management  investment  company 
under  the  1940  Act  and  the  Certificates 
are  registered  under  the  Securities  Act 
of  1933.  The  Certificates  are  funded  by 
CREF's  five  investment  portfolios:  The 
Stock  Account;  the  Money  Market 
Account;  the  Bond  Market  Account:  the 
Social  Choice  Account;  and  the  Global 
Equities  Account  (collectively,  the 
"Accounts"). 

2.  The  Teachers  Insurance  and 
Annuity  Association  of  America 
("TL\A").  CREF's  companion 
organization,  was  established  in  1918  as 
a  nonprofit  corporation  under  New  York 
insurance  law.  TIAA  and  CREF  are 
legally  distinct  entities:  however, 
officers  and  other  employees  of  TIAA 
generally  are  also  officers  and 
employees,  respectively,  of  CREF. 
Additionally,  the  seven  individuals 
comprising  the  Board  of  Overseers  of 
CREF  also  comprise  the  members  of 
TIAA's  Board  of  Overseers. 

3.  TC  Services,  a  member  of  the 
National  Association  of  Securities 
Dealers  and  a  wholly-controlled 
subsidiary  of  TIAA  formed  on 
September  4. 1990.  is  a  not-for-profit 
entity  currently  exempt  from  federal 
and  state  taxation.  TC  Services  provides 
all  services  relating  to  the  distrioution  of 
the  Certificates  and  the  administration 
of  CREF.  TL\A-CREF  Investment 
Management  Inc.  ("TC  Management"), 
formed  on  September  4. 1990  as  a  not- 
for-profit  entity  exempt  from  federal  and 
state  taxation,  is  also  a  wholly- 
controlled  subsidiary  of  TIAA.  TC 
Management  is  registered  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  investment  advisor  to  the 
CREF  Accounts.  Thus,  all  services  for 
CREF  are  performed  by  personnel  of  TC 
Services  or  by  personnel  of  TC 
Management. 

4.  Concurrently  with  the  filing  of 
registration  statements  under  the  1993 
Act  and  the  1940  Act.  CREF  filed  an 
application  on  September  26. 1985,  for 
exemptive  reUef  under  the  1940  Act.  On 
August  22, 1989,  the  Commission  issued 
an  order  (the  "1989  Order")  granting 
certain  relief,  including  temporary  relief 
under  sections  12(b),  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  and  Rule  12h- 

1  thereunder  and  under  section  17(d)  of 
the  1940  Act  and  Rule  17d-l  thereunder 
to  permit  a  daily  deduction  from  the 
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Accounts  to  carer  axpantes  rslatad  to 
the  distribution  of  the  Cartificatw.  The 
iHnporary  rali«f,  giaBlad  fov  a  period  of 
four  years,  expires  on  August  22, 1993. 

5.  The  appdotion  states  that  the 
distribotioo  expanse  arrangement  which 
was  the  subject  of  the  relief  has  not 
changed  materially  siaoe  the  1989 
Order.  Applicants  state  that  the  sole 
differanoe  is  that  the  manner  in  which 
services  are  provided  to  CREF  has  been 
restructured.  Priar  to  Januaiv  1, 1992. 
theee  services  were  provided  at  cost  by 
salaried  personnel  of  CREF  pursuant  to 
an  expsBse  reimhurseramt  agreeraent 
with  HAA.  On  December  19, 1990.  the 
Commission  issued  an  order  pursiiant  to 
section  17(d)  of  the  1940  Act  and  Rule 

1 7d-l  thereunder  approving  a 
restructuring  of  CREF  pursiiant  to  which 
TC  Services  and  TC  Managenient  (the 
"Subsidiaries'^  would  provide  all 
services  necessary  for  CREPs 
operations.  Most  of  the  ofBcers  and 
employees  of  the  Subsidiaries  were 
nfRcers  and  employees  of  CKEF  prior  to 
CREF's  restructuring.  Thus.  Applicants 
rote  that  after  the  reorganization,  as 
before,  no  services  for  CREF  are 
provided  directly  by  an  unrelated  or  for> 
profit  entity.  Applicants  further  state 
that  the  diange  does  not  impact  the 
issues  addressed  in  the  application. 

6.  Distribution,  administrative  and 
investment  advisory  services  are 
provided  to  CREF  at  cost  by  personnel 
cf  the  Subsidiaries.  Each  year  a 
committee  of  three  CREF  trustees  (who 
are  not  interested  persons  of  CREF) 
establishes  propoMd  levels  of 
distribution,  investment  advisory  and 
administrative  deductions  besed  upon 
the  expenses  anticipeted  to  be  incurred 
by  CREF  for  those  services  during  the 
coming  year.  For  accounting  purposes 
the  levels  of  dedxictions  are  converted 
into  percentages  whidi.  when  applied 
as  deductions  against  the  Accounts,  are 
expected  to  produce  an  amount  equal  to 
the  anticipated  level  of  expenses.  These 
rates  are  then  approved  by  CREFs 
Board  of  Trustees,  induding  a  majority 
of  those  Trustees  who  are  not  interested 
persons  of  CREF.  Pursuant  to  the  terms 
of  the  respective  agreements  between 
CREF  and  the  Subsidiaries,  each  of  the 
three  entities  receives  amoimts  daily 
from  CREF  corresponding  to  the  dally 
deductions  made  from  the  Accoimts 
established  in  the  maimer  described 
above.  A  soon  as  is  practicable  after  the 
end  of  each  quarter  (usually  within  30 
days),  the  amounts  necessary  to  correct 
any  difisrenoes  between  the  deductions 
made  from  the  Accounts  and  the 
expises  actually  incurred  will  be 
dMemined.  ThsM  aznounts  are  then 
deducted  or  credited;  as  appropriate, 
between  CREF  and  each  of  the 


Subsidiaries  in  equel  daily  installments 
over  the  remaining  days  in  the  quarter. 
Accordingly,  the  amounts  deducted 
each  year  as  a  percentage  of  the  net 
assets  of  each  Account  may  be  higher  or 
lower  than  the  actual  expenses  incurred 
depending  upon  expense  experience. 
However,  regardless  of  the  annual  rates 
that  CREF's  Triistees  establish  for  the 
respective  deductions,  the  actual 
amounts  paid  for  distribution, 
administrative  and  investment  advisory 
services  will  reflect,  and  will  not 
exceed,  actual  expenses  incurred. 

7.  Applicants  state  that  because  the 
arranganent  for  services  among  CREF 
and  the  Subsidiaries  involves  nonproHt 
entities,  there  is  no  source  of  funds  to 
"subsidize"  or  temporarily  "cover" 
expenses  for  the  services  provided  by 
the  Subsidiariaa  until  the  amount  of 
incurred  expenses  is  determined. 
Applicants  argue  that  it  would  be 
administratively  impossible  to  deduct 
the  actual  amount  of  expenses  from  the 
assets  of  the  Accounts  on  a  "real-time" 
basis  when  the  expenses  are  incurred 
because  the  portion  of  expenses 
attributable  to  CREF  are  determined 
following  the  end  of  each  quarter.  Qven 
these  factors.  CREF  has  adopted  the 
above-described  distribution  expense 
arrangement  to  finance  actual  expenses 
that  will  be  incurred  during  the  yeer. 

8.  Currently,  the  deduction  for 
distribution  expenses  is  made  at  the 
annual  rata  of  0.03%.  The  deductions 
made  pursuant  to  CREF's  distribution 
expense  deduction  represent  the  total  of 
sales  related  deductions  assessed 
against  Certificate  owners:  there  are  no 
front-end  loads  or  back-end  loads 
(contingent  or  otherwise).  Additionally. 
CREF  does  not  assess  a  mortality  and 
expense  risk  chaige  or  any  other  charges 
or  deductions  wfalch  could  be  used  to 
finance  sales-related  expenses. 

Applicants'  Legal  Aaaljrsis  and 
Conditiona 

1.  Because  a  daily  deduction  will  be 
made  from  the  assets  of  the  Accoxuits  for 
expenses  incurred  in  connection  with 
the  distribution  of  the  Certificates.  CREF 
may  be  deemed  to  be  acting  as  a 
distributor  of  its  own  secxirities  within 
the  meaning  of  Rule  I2l>-1,  and  the 
deduction  for  distribution  expenses  may 
be  deemed  to  involve  a  payment 
proscribed  by  sections  26(a)(2)(C)  and 
27(c)(2)  which  restrict  deductions  from 
periodic  payment  plan  certificates. 
Further,  becauae  CREF's  distribution 
arrangement  involves  all  the  Accounts, 
the  arrangement  could  be  deemed  a 
joint  transaction  involving  a  registered 
investment  company  and  an  affiliate,  a 
transaction  which  is  generally 
prohibited  by  Section  17td)'absent  an    - 


order  of  the  Gonnniesion  pursuant  to 
section  17(d)  and  Rule  17d-l. 
Accordingly,  Applicants  request  an 
order  pursuant  to  section  6(c)  of  the 
1940  Act  exempting  CREPs 
arrangements  for  financing  the 
distribution  of  the  Certificates  from  the 
provisions  of  sections  12(b),  26(aX2)  and 
27(c)(2)  of  the  1940  Act  and  Rule  iZb- 
1  thereunder.  Applicants  also  se^  an 
order  pursuant  to  section  17(d)  and  Rule 
17d-l  thereunder  for  the  necessary 
approval  for  the  same  distribution 
arrangement. 

2.  Section  12(b)  of  the  1940  Act  makes 
it  unlawful  for  a  registered  op«i-eod 
investment  company  to  act  as  a 
distributor  of  securities  of  which  it  is 
the  issuer,  except  through  an 
underwriter.  This  sectitm  is  designed  to 
protect  funds  frtwn  excessive  sales  and 
promotional  expenses.  Rule  12b-1, 
however,  allows  an  investment 
company  to  bear  expenses  related  to  the 
distribution  of  its  shares  provided  that. 
among  other  things,  the  plan  of 
distribution  is  approved  by  both  the 
fund's  board  of  directors,  including  its 
disinterested  directora,  and  by  a  vote  of 
a  majority  of  the  fund's  outstanding 
voting  securities.  Rule  12b-l  is 
designed  to  ensure  that  the  disinterested 
directors  are  net  dominated  or  unduly 
influenced  by  management  and  that  tne 
disinterested  directors  are  fiilly 
informed  and  exercise  reasonable 
business  judgment. 

3.  The  prohibition  found  in  section 
12(b)  against  a  fund  serving  as 
distributor  of  its  own  securities  is  based 
on  the  fact  that  investment  advisers  are 
paid  fees  based  upon  a  perouitage  of  a 
fund's  assets,  calling  the  growth  of  the 
fund  through  the  sale  of  additional 
shares  to  be  in  the  adviser's  interest 
This  leads  to  a  conflict  of  interest  on  the 
part  of  the  adviser  with  respect  to 
recommendations  to  the  fund's  boanl  of 
directors  regarding  the  use  of  fund 
assets  to  promote  distribution. 

4.  Applicants  argue  that  section  12(b) 
and  Rule  12b-l  were  not  designed  to 
cover  situations  where,  as  in  CREFs 
case,  no  profit  is  made  in  connection 
with  providing  investment  advisoiy  at 
distribution  services  to  an  investment 
company.  CREF  represents,  however, 
that  it  intends  to  fulfill  all  of  the 
applicable  requirements  of  Ride  12b-l 
with  the  exception  of  those  rriated  to 
approval  by  a  majority  of  the 
outstanding  voting  securitiM. . 
Apphcants  assert  that  fisikue  to  obtain 
shareholder  approval  will  aot  adven^ 
affect  Certificate  owners  becauae  ths 
conflict  of  interest  conoams  underlying 
section  12(b)  and  Rule  I2l>-1  do  not 
epply  to  CREFs  distribution  financing 
arrangement.  Flret,  Applicants  state  tiiat 
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the  advisory  fee  paid  by  CREF  to  TC 
Management  is  iMsed  upon  actual 
expenses  and  not  a  percentage  of  CREF's 
assets.  Although  the  fee  is  collected 
based  on  a  percentage  of  assets,  it  is 
thereafter  adjusted  to  reflect  actual 
expenses.  Second.  AppUcants  assert  that 
TC  Management  does  not  make 
recommendations  to  CREF's  Board  of 
Trustees  regarding  the  use  of  the  assets 
of  the  Accotmts  to  pay  distribution 
expenses.  Finally,  as  a  not-for-profit 
entity  that  provides  its  services  on  an  at 
cost  basis,  TC  Management  does  not 
stand  to  gain  from  an  increase  in  CREF's 
assets.  Therefore,  Applicants  assert,  TC 
Management  has  no  incentive  to 
encourage  the  growth  of  assets  at  the 
expense  of  certificate  owners. 

5.  Applicants  also  argue  that  if  CREF 
were  required  to  submit  the  distribution 
financing  arrangement  to  a  vote  of  at 
least  a  majority  of  its  outstanding  voting 
securities,  it  is  imcertain  whether  the 
required  quorum  could  be  obtained.i 
Applicants  also  insist  that  because  the 
distrihution  fee  is  so  low,  even  a  small 
increase  in  the  fee  would  be  considered 
a  material  change  requiring  shareholder 
approval.  CREF  asserts  that  frequent 
shareholder  votes  would  be 
unreasonably  biirdensome.  Applicants 
assert  that  nothing  has  occurred  since 
the  1989  Order  to  suggest  that  the  relief 
granted  at  that  time  was  inappropriate. 
Becaiise  this  arrangement  has  been  in 
effect  for  a  number  of  years.  Applicants 
argue  that  Certificate  owners  are  not 
now  faced  with  a  new  or  additional 
chaise. 

6.  The  application  states  that  CREF 
does  not  believe  that  its  current 
distribution  expense  deduction  will 
increase  significantly  or  approach  even 
the  low-end  of  the  fund  industry's 
average  level  of  12b-l  chaises  in  the 
foreseeable  future;  in  feet,  if  CREF's 
assets  increase  substantially,  the 
deduction  acttially  could  decrease. 
Moreover,  CREF  represents  that  the  rate 
of  any  deduction  made  pursuant  to 
relief  granted  as  requested  herein  will 
never  exceed  .25%. 

7.  AppUcants  assert  that  CREF's 
investment  advisory  and  distribution 
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CREF  currently  has  over  one  million  Certificate 
owmars.  bi  order  to  obtain  the  required  50% 
quorum,  at  least  500,000  Certificate  owners  would 
need  to  be  contacted.  CREF  asserU  that  this  would 
entail  considerable  expense. 


arrangement,  with  its  combination  of 
nonprofit  entities  providing  services  on 
an  at  cost^  expense  reimbursement  basis, 
differs  fundamentally  from  the  typical 
fund  arrangement.  The  most  significant 
distinction  is  that  for  CREF  there  is  no 
entity  or  area  or  division  of  the 
company  [e.g.,  a  for-profit  adviser  or 
insiu^nce  company  general  account) 
whose  profits  can  be  used  to 
"subsidize"  CREF's  distribution 
expenses.  Applicants  argue  that  the  lack 
of  other  sources  to  finance  CREF's 
distribution  expenses  renders  it 
virtually  impossible  for  CREF  to  diverge 
from  its  ciurent  at  cost,  expense 
reimbursement  arrangement.  Moreover, 
Applicants  argue  that  implementing  an 
alternative  method  of  financing  CREF's 
distribution  expenses  will  result  in 
greater  administrative  difficulties  and 
higher  costs  to  Certificate  owners 
without  any  corresponding  benefits. 
Applicants  assert  not  only  that  CREF's 
current  investment  advisory  and 
distribution  arrangement  is  the  only 
feasible  method  of  providing  these 
services,  but  also  that  the  asset-based 
method  of  financing  this  arrangement  is 
the  most  favorable  method  for 
Certificate  owners. 

8.  The  variable  annuities  issued  by 
CREF  are  considered  to  be  periodic 
payment  plans.  Accordingly,  CREF  is 
subject  to  sections  26  and  27  of  the  1940 
Act.  Section  27  subjects  periodic 
pa3mient  plan  certificates  issued  by  a 
management  company  to  the  charge 
limitations  foimd  in  section  26. 
Applicants  assert  that  the  deduction  of 
distribution  expenses  from  the  assets  of 
the  Accounts  to  cover  actual  expenses  is 
consistent  with  the  Commission's 
positions  under  section  26  with  respect 
to  the  deduction  of  administrative  and 
insurance  related  risk  charges. 
Applicants  assert  that  this  is  especially 
true  where,  as  in  CREF's  case,  no  profit 
arises  from  the  deduction. 

9.  Section  17(d).  in  part,  prohibits  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  effecting  any  transaction 
in  which  the  registered  company  is  a 
joint  participant  with  the  affiliated 
person.  The  Commission  may  grant 
approval  for  such  transactions  under 
Rule  17d-l  if  the  participation  of  the 
registered  company  is  on  a  basis  no 
different  from  that  of  any  other 
participant.  Because  CREF's  distribution 
financing  arrangement  involves  all  the 
Accounts,  it  could  be  viewed  as  a  joint 
transaction  prohibited  by  section  17(d). 
Applicants,  however,  argue  that  the 
distribution  financing  arrangement 
represents  the  most  equitable  and  cost- 
efficient  means  of  allocating  distribution 
expenses  among  the  Accounts.  CREF 


represents  that  it  will  monitor  all  sales 
material  and  marketing  efforts  to  ensure 
that  one  Account  will  not  be  preferred 
over  the  other.  Applicants  represent  that 
this  is  consistent  with  CREF's  marketing 
approach  which  highlights  the 
Certificates  themselves  as  the  retirement 
vehicle  rather  than  the  nature  of  the 
underlying  Accounts.  The  application 
states  that  CREF  represents  that  it  will 
monitor  all  sales  material  and  marketing 
efforts  to  ensure  that,  in  the  vast 
majority  of  cases,  and  imless  otherwise 
appropriate  and  consistent  with  CREF's 
purpose,  one  Account  will  not.  for 
marketing  purposes,  be  preferred  over 
any  other  Account. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above.  Applicants  request 
exemptions  from  sections  12(b),  26(a)(2) 
and  27(c)(2)  of  the  1940  Act  and  Rule 
12b-l  thereunder  and  assert  that  the 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  further  request 
the  necessary  approval  pursuant  to 
section  17(d)  and  Rule  I7d-1 
thereunder. 

By  the  Conunission. 
Jonathui  G.  Katx, 
Secretary. 

(PR  Doa  93-18119  Filed  7-28-93;  8:45  am) 
BILUNO  CODE  Wie-OI-M 

PnvMtment  Company  Act  ReL  No.  19593; 
811-4300] 

The  Thoroughbred  Group;  Appllcetlon 

July  23, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANT:  The  Thoroughbred  Group. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  April  29, 1993  and 
amended  on  July  15, 1993. 
HEARINC  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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recajvad  by  the  ^C  by  5:30  »ja.  on 
August  17. 1993.  and  tbtmMhm 
acooaapanied  by  proof  of  aarvica  on 
applicant*,  in  the  form  of  an  affidavit  or. 
for  lawyan,  a  oartificata  of  aarvica. 
Hearing  requasts  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
requeat,  and  the  issues  oootested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  each  notification 
by  writing  to  the  SEC's  Secretary. 
AOORESSIt:  Secretary.  SEC  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicant,  c/o  The  Winsbory  Company. 
1900  E.  Dublin-Granville  Road. 
Columbus.  Ohio  43229. 
fOR  RJRTNCR  MFORMATION  CONTACT: 
Courtney  S.  Thornton.  Staff  Attorney,  at 
(202)  272-5287.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMCNTAflV  MFOMIATKM:  The 
following  is  a  summary  of  the 
.application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Tublic  Refiarance  Branch. 

AppUcant's  Rapraaaatitions 

1.  Applicant  is  an  open<«nd 
diversiHed  management  invest;nent 
company  organized  as  a  Massachusetts 
business  trust.  On  May  13. 1985. 
applicant  filed  a  notification  of 
registration  under  section  8(a)  uf  the 
Act.  and  a  registration  statement  under 
the  Securities  Act  of  1933  and  section 
8(b)  of  the  Act.  The  registration 
statement  became  effective  on  October 
7. 1985.  Applicant's  initial  public 
offering  commenced  on  or  about 
October  15. 1985  (with  respect  to  the 
Prime  Obligations  Portfolio)  and 
October  28. 1985  with  respect  to  the 
U.S.  Government  Obligations  Portfolio). 

2.  At  a  meeting  held  on  November  9. 
1992.  the  Board  of  Trustees  of  applicant 
approved  an  Agreement  and  Plan  of 
Risorganization  (the  "Agreement") 
between  applicant  and  NCC  Funds  to 
provide  for  the  transfer  of  all  of  the 
assets  and  liabilities  of  applica.it's 
portfolios  to  NOC  Funds  (File  No.  811- 
4416)  in  exchange  for  shares  of  the 
corresponding  NOC  portlolioa.  the 
distritnition  <rf  shares  in  the  NCC 
portfolios  to  the  shareholders  of 
applicant's  portfolios  according  to  their 
respective  interests,  and  the  termination 
of  applicant  under  state  law  and  its 
deregistration  undo-  the  Act.  The  Board 
of  Trustees  detenninad  that  the 
proposed  transactions  described  in  the 
Agreement  were  advisable  and  in  the 
best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
applicant's  shareholders  would  not  be 


diluted  as  a  resuh  of  such  transactions. 
The  Agreement  was  exacuted  on 
January  21. 1993. 

3.  A  combined  proxy  statement  and 
prospectus  was  filed  with  the  SEC  as 
part  of  the  NCC  Funds  registration 
statement  on  Form  N-14  oo  Dsoember 
21. 1992.  On  or  about  January  25. 1993, 
the  combined  proxy  statement  and 
prospectus  was  sent  to  applicant's 
shareholders.  Definitive  copies  of  these 
materials  were  filed  with  the  ^C  on 
January  26. 1993.  At  a  special  meeting 
held  on  February  27. 1993,  applicant's 
shareholders  approved  the  transactions 
contemplated  by  the  Agreement. 

4.  As  of  January  19. 1993.  applicant 
had  63.928312  shares  outstanding  of  its 
Prime  Obligations  Portfolio  with  a  net 
asset  value  of  41  per  share.  112.348.369 
shares  of  its  Government  Obligations 
Portfolio  outstanding  with  a  net  asset 
value  of  Si  par  share.  956.373  shares  of 
its  Total  Return  Stock  Fund  portfolio 
outstanding  with  a  net  asset  value  of 
$13.67  par  share,  and  2.035.063  shares 
of  its  Fixed  Income  Fund  portfolio 
outstanding  with  a  net  asset  value  of 
$10.51  per  share. 

5.  On  March  1. 1993.  applicant 
transferred  all  of  the  assets  of  its 
portfbhos  to  NCC  Funds  as  follows: 
shares  of  applicant's  Prime  Obligations 
Portfolio  were  exchanged  for  shares  of 
the  Money  Market  Portfolio  of  NCC 
Funds,  shares  of  applicant's  U.S. 
Government  Obligations  Portfolio  were 
exchanged  for  shares  of  the  Government 
Portfolio  of  NCC  Funds,  shares  of 
applicant's  Total  Return  Stock  Fund 
portfolio  were  exchanged  for  shares  of 
the  Equity  Portfolio  of  NCC  Funds,  and 
shares  of  applicant's  Fixed  Income  Fund 
portfolio  were  exchanged  for  shares  of 
the  Fixed  Income  Portfolio  of  NCC 
Funds.  Thereafter,  pursuant  to  the 
Agreement,  applicant's  portfolios  made 
liquidating  distributions  of  the  portfolio 
shares  of  NCC  Funds  to  their 
shareholders  so  that  the  shareholders 
received  the  number  of  shares  of  the 
corresponding  NCC  Funds  portfolios 
with  an  aggregate  net  asset  value  equal 
to  the  aggregate  net  asset  value  of  their 
shares  of  applicant's  portfolios. 

6.  In  connection  with  the  transfer  of 
assets  from  applicant's  portfolios  to 
NCC  Funds,  applicant  incurred 
expenses  such  as  legal  and  auditors* 
fees,  expenses  associated  with  the 
special  meeting  of  appUcant's 
shareholders  (such  as  proxy  solicitation, 
tabulation  and  mailing  expenses)  and 
with  the  winding  up  of  applicant's 
affairs  (such  as  fees  related  to  the  filing 
of  final  tax  returns).  These  expanses 
totaled  approximately  $160,000.  all  of 
which  NCC  Funds  will  pay,  or  arrange 
to  have  paid,  pursuant  to  the 


Agreement.  NOC  Funds  also  assumed  or 
paid  all  share  registration  expenses  in 
connection  with  the  transactiona 
contemplated  by  the  Agroaiant. 

7.  At  the  time  of  the  application. 
applicant  had  no  sharaluMdan.  assets  or 
liabilities,  nor  wasapplicftnt  a  party  to 
any  litigation  or  adminictratfva 
proceeding. 

8.  Applicant  is  not  now  engaged,  and 
does  not  propose  to  engage,  fai  any 
business  activities  other  than  thoae 
necessary  for  the  winding  up  of  its 
affairs. 

9.  Applicant  intends  to  file  the 
necessary  documentation  with  tlie 
Commonwealth  of  Massachusetts  to 
terminate  its  existence  as  a 
Massachusetts  businass  trust. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  SecTBtary. 

IFK  Doc.  93-18118  FUed  7-28-S3;  8:45  am) 
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OEPAflTMENT  OF  STATE 
[Public  Notloe  No.  1836] 

United  Slate*  Organtzation  for  llw 
International  TelaiBraph  A  Talaphona 
ConsuMathrt  Commtttaa,  Study  Group 
C;Maating 

The  U.S.  Department  of  Stale 
announces  that  Study  Group  C  of  the 
U.S.  Organization  for  the  TTU 
Telecommunication  Standardization 
Sector  (formerly  known  as  GCTTT  and 
now  called  TS)  will  meet  on  Tbtnrsday. 
August  19, 1993  at  the  Newark  Airport 
Marriott.  The  meeting  will  begin  at  9:30 
a.m.  and  end  at  4:30.  The  agenda  for  the 
meeting  will  include  consideration  of 
delayed  contributions  to  the  TS  for 
Study  Groups  4  and  15.  Please  submit 
proposed  contributions  to  the  Chairman 
of  SG  C  on  or  before  July  29. 1993  to 
allow  time  for  mailing  and  review  prior 
to  the  meeting.  Contributions  should  be 
mailed  to:  Dennis  Thovson,  AT&T  room 
5A256,  P.O.  Box  752.  900  Routes  202/ 
206.  Bedminster.  NJ  07921-0752. 
Alternatively,  contributions  endorsed  by 
a  U.S.  standards  body  can  be  brought 
into  the  meeting  for  oonsidaration  and 
approval. 

The  persons  presenting  these 
contributions  should  bring  40  copies  of 
each  to  the  me^ng.  No  oontributioos 
will  be  approved  for  submission  to  the 
TS  without  prior  review  through  either 
SC  C  distribution  or  the  endorsement  by 
a  U.S.  TSC  prior  to  the  meeting. 

For  agenda  planning  purposes,  please 
notify  Madeleine  Mendez  on  90S-234- 
3628  if  you  plan  to  attend  the  meeting 
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and  wiiich  TS  Study  Groups  you  ars 
interail^d  in.  Members  of  the  gsoeral 
public  may  altand  tfaa  meetiag  and 
participate  in  the  discussions  sid>i8Ct  to 
avaiiabie  space  in  the  room.  Please  call 
at  least  three  days  before  the  meeting. 

Dated:  July  13. 1M3.    ^ 
EaiiS.I«*a^. 

Director.  TelBLuiamunicatioas  and 
Infoaaatioa  Standmds.  Chaianan.  (AS. 
CX:m  Natiomal  Ckaamittee. 
(FR  Doc  •S-18M0  Fiied  7-2S-tt:  8.4S  am] 

Bac4ni 


Public  Notice  No.  18»1 


Shipplni 


on  Safely  of  Ufe  at  S««, 
on  Bulfc  Chewlcelo; 


MeeUng 

The  working  Group  on  Bulk 
Chemicals  (BQi)  of  U»e  Subcommittee 
on  SeiiBty  ofLife  at  Sea  {SOLAS)  wrill 
conduct  an  open  meeting  at  1  p.m.  on 
August  25, 1993.  in  room  2415,  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
provide  a  preview  of  the  agenda  items 
to  ba  addressed  at  the  Twenty-Third 
Session  of  BCH  scheduled  for 
September  13-17. 1993  at  the  IMO 
Headquarters  in  London. 

Among  other  things,  Ae  items  of 
particular  interest  are: 

a.  Amendments  and  interpretation  of 
the  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (BCH  Code)  and  the 
international  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk  (IBC 
Code). 

b.  Amendments  and  interpretation  of 
the  provisions  of  Annex  U  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78). 

c.  Amendments  and  interpretation  of 
the  provisions  of  the  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (GC 
Code)  and  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (IGC 
Code). 

d.  Guidelines  for  technical  assessment 
for  intervention  under  the  1973 
Intervention  Protocol. 

e.  Role  of  the  human  element  in 
maritime  casualties. 

f.  Air  pollution  from  ships, 
e.  Existing  ships'  standards. 

h.  International  Convention  on  Oil 
Pollution  Preparedness.  Response  and 
Cooperation. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 


of  the  room.  Interesled  persons  may 
seek  information  by  writing: 
C(nmiander  Hi.].  Eldrige.  U.S.  Coast 
Guard  (G-MTH-1).  2100  Second  Street 
SW..  Washii^ifton,  DC  20593-0001  or  by 
calling  (202)  267-1217. 

Dated:  fuiy  15. 1913. 
OaoBtey  \JjuBn, 

Chairman,  Stripping  Coordimting  Commhtvn 
|FR  Doc.  93-18041  Filed  7-28-93;  8:45  am) 
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Bureau  of  Ocean*  and  Intomattonal 
Environmamai  and  SdaniMc  Aftaira 

(Public  Notice  1«3S] 

Certification  Purauant  to  Section  609 
of  PuMic  Law  101-162 

SUyUARY:  On  )uly  12. 1993,  the 
Department  of  State  certified,  pursuant 
to  section  609  of  Public  Law  101-162. 
that  Honduras  has  adopted  a  regulatory 
program  governing  the  incidental  taking 
of  sea  tui^es  in  its  commercial  shrimp 
fishery  comparable  to  that  in  the  United 
States.  As  a  resuit  of  this  certification, 
the  ban  on  certain  shrimp  exports  from 
Honduras  that  has  been  in  effect  since 
May  1. 1993.  has  been  lifted. 
EFFECTIVE  DATE:  )uly  12.  1993. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Mr.  Bill  Gibbons-Fly,  Office  of  Fisheries 
Affairs,  Bureau  of  C5ceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington,  DC  20520-7818;  telephone 
(202)  647-3940. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  fiom  certain  nations 
unless  the  President  certifies  annually 
to  the  Congress  either:  (1)  That  the 
harvesting  nation  has  adopted  a 
program  governing  the  incidental 
capture  of  sea  turtles  in  its  commercial 
shrimp  fishery  comparable  to  the 
program  in  effect  in  the  United  States: 
or  (2)  that  the  fishing  environment  in 
the  harvesting  nations  does  not  pose  o 
threat  of  the  incidental  taking  of  sea 
turtles.  The  President  has  delegated  the 
authority  to  make  this  certific;ation  to 
the  Department  of  State.  Revised  State 
Department  guidelines  for  making  the 
required  certifications  were  published 
in  the  Federal  Register  on  February  18, 
1993  (58  FR  9015). 

The  countries  subject  to  the 
provisions  of  Public  Law  101-162 
include  Belize,  Brazil,  Colombia.  Costa 
Rica,  French  Guiana  (EC),  Guatemala, 
Guyana,  Honduras,  Mexico,  Nicaragua. 
Panama,  Suriname,  Trinidad  and 
Tobago,  and  Venezuela.  On  April  30, 
1993.  the  Department  of  State  certified 
that  10  of  the  14  affected  countries  have 


met.  for  the  current  year,  tlw 
reqairements  of  the  law.  Tlie  countries 
that  received  a  certification  et  lliet  tine 
were  Belize.  Brazil,  Colombia.  Costa 
Ric;a,  Guatemala,  Guyana.  Mexico, 
Nicaragua.  Panama  and  Venazaela.  The 
Depaitinent  was  unable  to  issue 
certifications  at  that  time  for  Hooduias. 
Trinidad  and  Tobago.  Suriname.  end 
French  Guiana  and,  as  a  resuh,  shrimp 
importi:  from  these  four  countries  were 
banned  on  May  1, 1993.  The  ban  was 
subsequently  lifted  fat  Triaided  and 
Tobago  on  May  13,  1993. 

The  Government  of  Honduras  has 
now  provided  rlnnimimtir}  andenni 
sufficient  to  demonstrate  that  it  has  met 
the  requiremexits  for  carUncation, 
including  the  use  of  TEDs  covering  at 
least  50  percent  of  the  fishing  effort  of 
the  commercial  shrimp  trawl  fleet. 
Therefore  the  Department  certified  on 
July  12.  1993.  that  Honduras  has  met. 
for  the  current  year,  the  requirements  of 
Public  Law  101-162  and  notified  the 
U.S.  Customs  Service  that  the  baa  on 
imports  frooi  Honduras  is  no  longer  in 
effect.  Further,  imports  of  farm  raised 
shrimp  from  Huncluras  may  be  imported 
into  the  United  Stales  without  an 
accompanying  Exporter's  Declaration 
and  Government  Certification  (Form 
DSP-121)  which  had  been  required  Ibr 
any  such  shipments  since  May  1. 1993. 

As  with  the  other  11  countries 
certified  thus  far  in  1993.  the 
Department  of  State  will  remain  in  close 
contact  with  the  Government  of 
Honduras  in  order  to  ensure  that  the 
program  developed  meets  the  standards 
of  comparability  established  in  the 
Department's  guidelines.  Subsequent 
annual  certifications  will  depend  on  the 
extent  to  which  Honduras  has  made 
progress  toward  full  implementation  of 
its  program. 

Dated:  )uly  16. 1993. 
David  A.  Colson, 

Deputy  Assistant  Secretary,  Oceans  and 
Fisheries  Affairs. 
[FR  Ditc.  93-18044  Filed  7-28-93:  8:45  am) 

BIUJNC  CODE  4710-Oa-M 


Bureau  of  Politico-Military  Affair* 
[Public  Notice  1839] 

Determination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for 
International  Security  Affairs  has  made 
two  determinations  pursuant  to  section 
73  of  the  Arms  Export  Control  Act  and 
has  concluded  that  p  iblication  of  the 
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detenninations  would  be  harmful  to  the 
national  security  of  the  United  States. 

DMed:  July  5, 1993.  | 

Robot  L  Gallacd. 

Assittant  Seavtary  of  State  for  Politico- 
MHitaiy  Affain. 

(FR  Doc  93-18045  Filed  7-28-93;  8:45  ami 
lOOOI4n*4MI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Envtronmantal  Impact  Stalamant; 
Stanislaus  County,  CA 

AQCNCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


r:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
adjacent  to  the  dty  of  Oakdale. 
Stanislaus  County,  California. 

FOR  RMTHER  MFORMATMN  CONTACT: 

Leonard  E.  Brown,  Chief  District 
Operations,  Federal  Highway 
Administration,  980  Ninth  Street,  suite 
400.  Sacramento,  CA  95814.  Telephone 
(916)  551-1307. 

SUPPLEMENTARY  MFORUATION:  The 
FHWA  hi  cooperation  with  the 


California  Department  of  Transportation 
(CALTRANS)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  reconstruct  State  Route 
120  to  bypass  the  city  of  Oakdale.  in 
Stanislaus  County. 

The  purpose  of  the  project  is  to 
relieve  the  congestion  on  the  existing 
highway  which  passes  through  the 
commercial  center  of  Oakdale.  The 
bypass  will  require  a  new  crossing  of 
the  Stanislaus  River  and  local 
circulation  will  be  provided  only  at 
controlled  access  points. 

Several  ahgnment  alternatives  are 
being  considered  for  this  project.  Also 
being  considered  is  a  "no-build" 
alternative;  and  an  operational 
improvement  to  the  existing  highway. 

The  appropriate  federal,  state  and 
local  agencies,  and  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal  will  be  placed  on  a 
mailing  list.  A  Planning  Development 
Team  (PDT)  will  be  established:  the 
team  consists  of  federal,  state  and  local 
agency  staff  along  with  Caltrans  and 
consultant  personnel.  Also,  a  Qtizen 
Advisory  Committee  (CAC)  will  be 
formed  of  area  residents  appointed  by 
the  Oakdale  City  Council  and  Stanislaus 
Board  of  Supervisors.  The  public 
hearing  will  be  held  after  the  EIS  is 


available  for  review,  and  is  scheduled 
for  the  summer  of  1994.  PubUc  notice 
will  be  given  of  the  time  and  place  of 
the  hearing. 

To  ensure  that  the  full  range  of  issues 
of  this  proposed  action  are  addressed 
and  any  significant  impacts  are 
identiHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
The  view  of  agencies  which  may  have 
knowledge  about  historic  and 
archaeological  resources  potentially 
affected  by  the  proposal  or  interest  in 
the  effects  of  the  proposal  on 
endangered  species/habitat  are 
speciHcally  solicited.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  Federal  Highway  Administration  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  20, 1993. 
lohn  R.  Schultx. 

Chief,  District  Operations — A,  Saaamento. 
California. 

(FR  Doc.  93-18077  Filed  7-28-93;  8:45  am] 
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Sunshine  Act  Meetings 


This  tSOlon  of  t»  FEDERAL  HEGISTER 
contains  nottces  of  meetings  published  under 
the 't3oveminent  in  «!•  Sunshine  tef' <Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COmWSION 

OATE  AND  TME:  Tuesday.  August  3. 1993 

at  10:00  a.ni. 

PLACE:  999  E  Street.  NVV..  Washiogton. 

DC. 

STATUS:  Tliis  meeting  vrill  be  dosed  to 

the  public. 

fTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

43Tg. 
Audits  coadwcted  pursuant  to  2  \3^.C  437g. 

438(14.  aad  Title  26,  U.S.C 
Matters  mnfrning  participatioe  in  ciTil 

actions  or  procaeoiagt  or  arbitzatioo. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  emplayee. 

OATE  AND  THE:  Thursday.  August  5, 

1993  at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

DC.  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

iTEMS  TO  BE  DI8CU8SEO: 

Conection  and  Approval  of  Minutes. 
Advisory  Opinion  1993-11:  Daniel  A.  Taylor 

on  Iwhalf  of  the  Dukakis-Bentsen 

Committee. 
Advisory  Opinion  1993-13:  T.  Michael 

Hurley.  )r.  on  behalf  of  Wyche  Fowler  for 

Senate  Campaign  Committee. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MRMMATION: 

Fred  Eiland.  Press  Officer.  Telephone: 

(202)  219-4155. 

Deletes  Hardy. 

AdministrativB  Assistant. 

(PR  Doc  93-18197  Filed  7-27-93: 10:58  am] 

MOMO  COM  sns-et-H 

POREION  CLAIMS  SETTLEMENT  COMMISSION 
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F.C.S.C  Meeting  Notice  No.  11-93 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Govemment 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gires  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  Time 

Tues..  August 
10. 1993  at: 


-10:00 
a.m. 

-11.00 
a.m. 


Suitfect  Matter 

Oral  Hearing  on  objectiun 
to  Propwcd  I^ecision 
issued  on  claim  for 
prisoner  of  war  com- 
pensation under  tlw 
War  Claims  Act  of 
1948: 
SPN-1870-€ma 

McKinney,  et  al. 
Hearings      on       the 
record     on     objec- 
tions   to    Proposed 
Decisions     in     the 
following       claims 
against  Iran: 
—IR-1737— Thom- 
as ).  Temple 
— IR-0269— Gwenn 

Honnold 
— IR-2518— Ross  T. 

Sherman 
—IR-^)1 53— James 
M.    k    Bonna    ). 
Mcl^eod 
—IR-0775— Robert 

].  Russell 
— IR-^)194— Lou 
Dano 
— Consideration       of 
Proposed  Decisions 
on   claims    against 
Iran. 


Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 


may  be  carried  over  to  the  agenda  of  ttie 
following  me&ting. 

All  meetings  are  held  at  the  Fooeign 
Claims  Settlement  Comsaission.  601 D 
Street.  NVV..  Washingtoo.  DC  Requ««U 
for  iniormation.  or  advance  notiaM  of 
intention  to  olnaive  •  mating.  OMy  be 
directed  to:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission. 
601  D  Street,  mv..  Room  10000. 
Washii^oo.  DC  20579.  Telaf^ooa: 
(202) 208-7727. 

Dated  at  Washington.  DC  on  July  27. 1993 
Jeanette  Matthews. 
Administratn-e  Assistant. 
IFR  Doc.  93-18248  Filed  7-27-93:  2:28  pml 
BiLUNO  cooE  MIS -em 

UNITED  STATES  INTERNATIONAL  TRADE 


(L;S!TCSE-93-221 

TIME  AND  DATE:  August  6. 1993  at  10:00 

a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1 .  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4  Invs.  Nos.  731-TA-539D  and  E  (Final) 
Uranium  from  Tajikistan  and  Ukraine) — 
briefing  and  vote. 

6.  Outstanding  action  jackets 

7.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  MPORMATNM: 

Donna  R.  Koehnke.  Secretary,  (202) 
205-2000. 

Issued:  July  23. 1993. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  93-18268  Piled  7-27-93:  3:33  pml 
aajjNO  COM  Toao-«s-M 


Corrections 
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im  SMlon  ol  tm  FEDERAL  REGISTER 
oonWns  wllortil  oomdionB  of  pravlously 
pubMwd  PmUurtU.  Ruto.  Pn^omi  Ruto, 
■nd  Nolo*  docunwnli.  ThM*  oooKiions  are 
praparad  by  tw  Ofle*  ol  tw  Ftdoral 
nigirtir.  Agtncy  praparad  corracVons  are 
taauad  m  aignad  documatna  and  appaar  in 
Via  appraptiala  documant  catagoriaa 
aisawhafa  In  Via  iaaua. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart330 

RMSOM-ABOI 

DcposH  hMuranc*  Covwrag* 

Correction 

In  rule  document  93-12227  beginning 
on  page  29952  in  the  issue  of  Tuesday, 


May  25, 1993.  make  the  following 
corrections: 

1.  On  page  29953,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  first  line,  "We  not"  should  read  "We 
note". 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  third  line,  before  "section  10"  insert 
"to". 

3.  On  page  29962,  in  the  third 
column,  in  the  last  paragraph,  in  the  last 
line,  "plant"  should  read  "plan". 

|33ai2    [Corraelad) 

4.  On  page  29964,  in  (he  first  column, 
in  S  330.12(c)(2)(i)(C),  in  the  sixth  line, 
after  "401(d)"  insert ")". 

5.  On  the  same  page,  in  the  second 
column,  in  S  330.12(e),  in  the  second 
line,  "employee"'  should  read 
"employees"'. 

BHXMO  COOC  1MM1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-9404210^:  CACA-30123] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  California 

Correction 

In  notice  document  93-16723 
beginning  on  page  38137  in  the  issue  of 
Thursday,  July  15, 1993,  make  the 
following  correction: 

On  page  38137,  in  the  third  column, 
undur  the  heading  Mount  Diablo 
Meridian  where  it  first  appears,  in  T.  37 
N.,  R.  11  E.,  in  Sec.  8,  "NV4NWV4." 
should  read  "N'/iNWV*,". 

aiUJNC  COOE  ts«»«i-o 
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Part  II 


Department  of 
Transportation 

Federal  Highway  Administration 

49  CFR  Part  391 

Qualification  of  Drivers;  Waivers; 

Diabetes;  Final  Rule 
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DEPAimiENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49CFRPart391 

[FHWA  Doctot  No.  MC-47-171 

RM212S-AB91  ' 

Qualtflcatlon  of  Orivara;  Waivara: 
Dial>etaa  { 

AQBCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  final  disposition. 


UMI 


The  FHWA  announces  its 
decision  to  issue  waivers  to  certain 
insulin-using  diabetic  drivers  of 
commercial  motor  vehicles  (CMVs)  from 
the  qualification  requirements 
contained  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  The 
FHWA  will  immediately  begin 
accepting  waiver  applications  from 
individuals  and  will  continue  to  accept 
such  applications  for  waivers  until 
April  30, 1994.  All  applications  must  be 
postmarked  by  April  30, 1994  and  those 
received  after  that  date  will  not  be 
accepted.  If  granted,  waivers  will  be 
vaUd  for  a  period  of  three  years  unless 
revoked  for  failure  by  the  driver  to 
comply  with  the  conditions  of  the 
waiver,  or  until  resolution  of  a 
concurrent  rulemaking  action, 
whichever  occurs  first. 
DATES:  This  document  is  effective  on 
July  29, 1993. 

ADDRESSES:  Applications  may  be 
submitted  to  the  Diabetes  Waiver 
Program.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  notice.  The  niunber  is  1- 
800-832-5660.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background  ' 

The  FHWA  established  its  current 
requirement  for  diabetes  in  1970  (35  FR 
6458).  This  rule  provides  that  a  person 
is  physically  qualified  to  drive  a  CMV 
if  the  person  "(hjas  no  established 
medical  history  or  chnical  diagnosis  of 
diabetes  mellitus  currently  requiring 
insulin  for  control."  49  CFR 
391.41(b)(3).  The  FHWA  has  considered 
various  amendments  to  its  diabetes 
requirement  since  1977.  The  most 
recent  proposal  to  amend  this 
requirement  was  the  notice  of  proposed 
rulemaking  (NPRM)  published  on 
October  5. 1990.  See  55  FR  41028;  see 


also  52  FR  45204  (November  25. 1987) 
(advance  notice  of  proposed 
rulemaking)  and  53  FR  42  (January  1. 
1988)  (extension  of  comment  period).  In 
addition,  the  FHWA  pubUshed  in  the 
Federal  Register  a  notice  of  intent  to 
initiate  a  waiver  program  for  certain 
insulin-using  diabetic  drivers.  See  57  FR 
48011,  October  21. 1992.  That  notice 
proposed  the  issuance  of  waivers  to 
certain  insulin-using  diabetic  driven  of 
CMVs  from  the  diatwtes  mellitus 
prohibitions  contained  in  the  FMCSRs. 
Please  refer  to  these  notices  for  a 
complete  background  discussion  of  the 
FHWA's  efforts  in  this  area. 

Initiation  of  a  waiver  program  «dll 
allow  the  FHWA  to  analyze  and 
compare  a  group  of  insulin-using 
drivers  who  have  documented  C^4V 
driving  experience  with  a  control  group 
of  drivers  who  meet  the  current  Federal 
diabetes  requirement,  and  use  its 
findings  as  a  reUable  basis  to  amend,  if 
warranted,  the  cxirrent  diabetes 
requirement. 

Docket  Comments 

With  respect  to  the  FHWA's  notice  of 
intent  to  issue  waivers.  302  comments 
were  received.  Two  hundred  and 
seventy  one  comments  favor  the 
FHWA's  proposal.  Of  those 
commenters.  224  believe  that  neither 
the  diabetic  drivers  who  use  insulin  nor 
the  public  will  be  at  more  risk  if  certain 
insulin-using  diabetics  are  allowed  to 
drive  CMVs  under  the  conditions  set 
forth  in  the  notice.  They  dte  the 
scientific  advances  that  have  been  made 
in  the  medical  treatment  of  diabetee 
over  the  last  50  years  as  the  rationale  for 
their  support. 

Fourteen  commenters  who  support 
the  proposal  believe  that  the 
requirement  that  waiver  applicants  must 
have  been  driving  a  CMV  and  using 
insulin  during  the  previous  3-year 
period  should  be  relaxed.  Four  other 
supporters  contend  that  there  is  a 
shortage  of  endocrinologists  and  call  for 
other  types  of  physicians  to  be  allowed 
to  examine  waiver  applicants.  A 
physician  for  a  State  Driver  License 
Division  believes  that  glucose 
monitoring  should  be  done  every  two 
hours  instead  of  every  four  hours,  as 
proposed. 

Of  the  38  States  that  currently  allow 
insulin-using  drivers  to  operate  CMVs. 
six  commented  that  their  programs  are 
very  successful.  In  fact,  the  State  of 
Alabama  stated  that  there  have  been  no 
accidents  reported  involving  insulin- 
using  drivers  since  the  inception  of  its 
program.  The  State  of  Califcwnia 
supported  the  proposal  but  recommends 
prohibiting  the  transportation  of 


passengers  and  hazardous  materials  by 
insulin-using  diabetics. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  stated  that  medical 
specialists- cannot  identify,  in  advance, 
a  large  proportion  of  the  insulin-using 
persons  who  will  experience  a  severe 
Hypoglycemic  reaction  and  that  many  of 
those  persons  who  experience  severe 
hypoglycemia  cannot  recognize  the 
warning  symptoms  that  precede  such  an 
event 

The  nHS  cited  the  1991  Diabetes 
Control  and  Complications  Trial 
(DCCT).  The  DCCT  was  a  multicenter 
randomized  clinical  trial  that  was 
designed  to  compare  the  standard 
therapy  for  insulin-dependent  diabetes 
with  intensive  therapy  directed  toward 
achieving  blood  glucose  levels  as  close 
as  possible  to  the  normal  nondiabetic 
range  ("tight  control").  The  DCCT 
concluded  that  a  person  under  tight 
control  has  a  greater  propensity  for 
episodes  of  hypoglycemia  than  a  person 
luider  less  rigid  control. 

The  nHS  also  cited  a  study  (LaPorte, 
et  al.,  "Review  of  49  CFR  391.41(b)(3) 
Regarding  Diabetic  Commercial  Motor 
Vehicle  Drivers."  University  of 
Pittsburgh  (1991))  that  questioned  the 
accuracy  of  self-reported  blood  glucose 
logs  kept  by  persons  with  diabetes 
mellitus.  The  IIHS  suggested  that  the 
FHWA  ludertake  a  retrospective  cohort 
study  of  the  driving  records  of  diabetic 
and  nondiabetic  vehicle  drivers  rather 
than  the  prospective  study  proposed. 
The  nHS  asserts  that  such  a 
retrospective  study  could  be  done 
without  needlessly  endangering  the 
driving  public. 

The  ^jnerican  Trucking  Associations, 
Inc.  (ATA),  in  its  opposition  to  the 
waiver  program,  cited  the  1988  study 
"Motor  Vehicle  Accidents  and  IDDM  i," 
by  Songer.  et  al.  The  ATA  asserted  that 
the  Songer  study  shows  an  accident  rate 
of  2  to  2.5  times  higher  than  that  of  a 
noninsulin-using  control  group.  That 
accident  rate,  coupled  with  the 
complexity  of  driving  commercial 
vehicles,  long  driving  hours, 
unpredictable  work  schedules  and  other 
variables,  led  the  ATA  to  conclude  that 
the  proposed  waiver  program  would  not 
shed  any  new  light  on  the  issue  of  the 
safety  of  insulin-using  drivers  of 
commercial  motor  vehicles. 

The  United  Parcel  Service  (UPS)  dted 
a  study  by  Waller  ("Chronic  Medical 
Conditions  and  Traffic  Safety."  1965) 
w^ch  indicated  an  accident  rate  for 
diabetics  that  is  almost  twice  the  rate  of 
niHidiabetic  drivers  and  a  traffic 
violation  rate  of  1.5  times  the  rate  of  a 


>  The  acraayaa  "IDDM" 
diabMM  iMilitua. 
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control  group.  The  UPS  believes  that  the 
findings  in  this  study  warranted  the 
FHWA's  mthdrawal  from  the  proposed 
research  activity. 

The  American  Movers  Conference, 
UPS,  liHS.  Kenan  Transport  and  the 
Idaho  State  Police  all  stated  that  insulin- 
using  diabetics  would  have  a  harder 
time  regulating  their  blood  sugar  level 
than  the  general  public.  Problems  cited 
by  the  commenters  include  erratic  and 
improper  nutrition,  fatigue,  lack  of 
exercise  followed  by  periods  of  over- 
exertion, duty  hour  cnanges,  and  sleep 
deprivation. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  shared  the  same 
concerns  as  other  commentera  opposing 
the  initiation  of  a  waiver  program  for 
certain  insulin-using  dial^tics.  These 
concerns  include  hypoglycemia,  reliable 
self-verification,  ti^t  control  of  blood 
sugar  levels,  work  schedules,  and 
additional  accidents  resulting  in  injury 
or  death.  The  AHAS  submitted  a 
voluminous  document  to  the  docket, 
and  many  of  its  comments  are  similar  to 
those  of  other  commentera.  Those 
similar  comments  and  other  more 
specific  comments  are  addressed  below. 

FHWA  Response  to  Docket  Comments 

3-year  Insulin-Using  Requirement 

By  requiring  a  waiver  applicant  to 
prove  that  he/she  has  operated  a  CMV 
safely  for  a  period  of  three  yeara  while 
controlling  his/her  diabetes  with  the  use 
of  insulin,  the  FHWA  will  enstue  that 
those  individuals  receiving  a  waiver  are 
safa  driven  who  have  adjusted  to  their 
diabetes  without  incident.  Ilie  FHWA 
beUeves  this  requirement  is  consistent 
with  the  mandate  of  the  Motor  Carrier 
Safety  Act  of  1984,  (49  U.S.C.  app. 
2505(f)),  which  requires  that  before  a 
waiver  is  granted,  the  Secretary  of 
Transportation  must  make  a  finding  that 
such  waiver  is  consistent  with  the  safe 
operation  of  commercial  motor  vehicles. 

Shortage  c^EndocrinoIogisti 

Although  they  supported  the  waiver 
program,  four  commentera  suggested 
that  there  is  a  shortage  of 
endocrinologists,  and  therefore,  the 
FHWA  should  permit  other  physicians 
to  examine  waiver  applicants.  American 
Medical  Association  (AMA)  statistics 
indicate  that  as  of  January  1, 1992,  there 
were  3,075  endocrinologists  (board- 
certified  and  board-eUgible)  practicing 
hi  the  United  Sutes.  /Jthough 
endocrinologists  are  one  of  the  smallest 
specialty  groups  within  the  AMA,  they 
may  be  found  anywhere  there  is  a 
teaching  hospital,  as  well  as  in  most 
large  and  medium  sized  population 
dties. 


Because  the  FHWA  is  embarking 
upon  a  pilot  research  efibrt,  it  has 
determined  that  only  highly  quaUfied 
specialists  should  examine  the  insulin- 
using  diabetic  applicants  to  ascertain  if 
they  can  physically  qualify  for  the 
waiver  prtwam.  Tlie  FHWA  has, 
therefore,  decided  to  permit  only  board- 
certified  or  board-eli^ble 
endocrinologists  to  perform  the  required 
examinations. 

Glucose  Monitoring 

The  American  Movere  Conference, 
UPS,  nHS,  and  other  commentera  raised 
concerns  about  glucose  monitoring.  The 
FHWA's  October  21, 1992,  proposal 
would  have  given  a  waived  driver  a 
degree  of  discretion  in  choosing  the  type 
of  portable  glucose  monitoring  device  to 
use.  It  would  have  also  allowed  the 
driver  to  manually  record  the  reading 
obtained  from  the  monitoring  device. 
The  nHS,  in  its  comments,  claimed  that 
the  accuracy  of  self-reported  blood 
glucose  logs  kept  by  persons  with 
diabetes  melUtus  is  questionable.  The 
nHS  further  claimed  that  portable 
glucose  monitoring  devices  are 
inaccurate.  The  IIHS  supported  its  claim 
concerning  the  inaccuracy  of  such 
devices  by  quoting  LaPorte's  finding 
that  "more  than  half  of  the  blood 
glucose  values  are  more  than  20  percent 
off  from  the  true  values." 

The  FHWA  has  carefully  reviewed  the 
LaPorie  study  and  finds  that  the  study, 
in  fact,  concluded  that  while  earUer 
models  of  the  devices  had  a  problem 
with  user  variability,  manufacturera 
have  since  greatly  improved  the 
acouacy  of  self-monitoring  of  blood 
glucose  (SMBG)  devices.  The  LaPorte 
study  stated,  "these  instruments  (SMBG 
devices)  are  readily  adaptable  for  CMV 
driven  and  should  not  impose  any 
major  barriers  for  use." 

The  FHWA  agrees  with  the 
commenters  that  accurate  glucose 
monitoring  is  a  valid  concern. 
Therefore,  the  FHWA  has  determined 
that  each  waived  driver  will  be  required 
to  use  a  portable  SMBG  device  equipped 
with  a  computerized  memory  while 
participating  in  the  waiver  program. 
This  will  enable  the  waived  driver  to 
transfer  accurate  glucose  values  to  a 
hand-written  or  typed  log  following 
blood  glucose  tests  with  a  minimiun  of 
difficulty  and  time  expended. 

As  an  additional  means  of  ensuring 
the  safety  of  both  the  waived  driver  and^ 
the  general  pubUc,  the  FHWA  will 
require  waived  driven  to  undergo  an 
examination  twice  a  year  by  an 
endocrinologist,  and  every  six  months 
each  waived  driver  must  obtain  a  signed 
statement  from  an  endocrinologist 
stating  that  the  waived  driver's  diabetic 


condition  continues  to  be  stable  and 
under  control.  The  endocrinologist  must 
also  review  the  waived  driver's  blood 
glucose  logs  for  the  preceding  three 
month  period.  These  requirements  will 
reestablish  the  fact  that  the  waived 
driver's  condition  remains  stable  and 
under  control.  Moreover,  any  waived 
driver  involved  in  an  accident  while 
operating  a  commercial  motor  vehicle 
must  submit  his  or  her  hand-written  or 
typed  logs  of  the  required  tests  for  the 
24-hour  period  immediately  prior  to  the 
accident. 

One  commenting  physician  took 
exception  to  the  foiu-hour  monitoring 
requirement  and  recommended  that  it 
be  reduced  to  two  houn.  The 
physician's  position  is  somewhat 
different  from  that  of  the  American 
Diabetes  Association  (ADA)  and  a 
number  of  endocrinologists  that 
originally  recommended  the  four-hour 
requirement.  The  ADA  proposal  would 
have  required  a  blood  glucose  test  one 
hour  prior  to  and  approximately  every 
fouir  hoius  while  driving. 

The  FHWA  has  determined  that 
requiring  a  blood  glucose  test  every  two 
hours  is  overly  burdensome  to  driven 
and  unnecessary  in  light  of  the  other 
safety  precautions  required  by  this 
waiver  program.  It  is  believed  that  an 
additional  margin  of  safety  will  be 
introduced,  while  placing  no  additional 
burden  on  the  waived  driver,  by 
requiring  a  blood  glucose  test  one  hour 

Erior  to  and  approximately  every  four 
oure  while  on  duty,  which  is  defined 
in  49  CFR  395.2.  Consequently,  the 
FHWA  will  insist  upon  this  monitoring 
schedule  as  a  condition  of  participation 
in  the  waiver  program. 

Transportation  of  Passengers  and 
Hazardous  Materials 

The  State  of  California  suggested 
prohibiting  insulin-using  diabetics  from 
driving  CMVs  carrying  passengers  or 
hazardous  materials.  The  State  of 
California  presented  no  data  to  support 
such  action.  The  FHWA  lacks 
independent  evidence  on  the  issue  and 
is  not  aware  of  similar  restrictions  in 
any  of  the  other  States  that  allow 
insulin-using  diabetics  to  operate  CMVs. 
Because  of  the  extraordinary  cautions 
and  conditions  otherwise  imposed  upon 
diabetes  waivere,  the  FHWA  does  not 
believe  it  is  necessary  to  impose  this 
further  restriction  upon  participants  in 
this  waiver  program.  Nevertheless,  any 
State  adopting  an  intrastate  waiver 
program  for  insulin-using  driven  may 
preclude  the  participants  of  that  waiver 

Erogram  from  transporting  passengen  or 
azardous  materials. 
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Hypogfycemui  unawareness 

Both  the  DHS  and  the  AHAS  claimed 
that  hypoglycemia  unawraraness 
presents  an  insunnountable  problem  to 
highway  safety  and  the  waiver  program 
should,  therefore,  be  canceled.  The  IIHS 
used  the  findings  of  the  DCCT  to 
support  its  conclusions.  The  DCdT.  as 
stated  previously,  is  designed  to 
compare  the  standard  therapy  for 
insulin-using  diabetics  with  intensive 
therapy  directed  toward  achieving  blood 
glucose  levels  as  close  as  possible  to  the 
noruMl  nondiabetic  range  ("tight 
control"). 

The  FHWA  has  reviewed  the 
comments  of  the  HHS  and  analyzed  the 
findings  of  the  DCCT.  Based  upon  that 
review  and  analysis,  the  FHWA  has 
determined  that  the  data  developed  by 
the  DCCT  regarding  intensive  therapy  is 
not  persuasive.  The  FHWA  reached  this 
conclusion  based  upon  the  fact  that  it  is 
not  mandating  tight  control  for  its 
waiver  participants,  nor  will  it  allow 
hypoglycemia  unaware  applicants  into 
the  waiver  program. 

The  ADA,  in  its  second  submission  to 
the  docket  responding  directly  to 
statements  made  by  the  AHAS. 
commented  that  individuals  with 
hypoglycemia  unawareneu  should  be 
excluded  fit>m  the  operation  of 
commercial  motor  vehicles.  The  ADA 
claimed,  however,  that  this  conditicm 
was  not  enough  to  exclude  all  diabetics 
fiom  participating  in  a  waiver  program. 
That  conclusion  was  based,  in  part, 
upon  the  ability  of  an  experienced 
physician  and  the  use  of  SMBG  devices 
to  identify  individuals  experiencing 
hypoglycemia  unawareness.  Because 
hypoglycemia  unaware  individuals  can 
be  identified  and  excluded.  \i\e  ADA 
believes  they  do  not  pose  a  major, 
unidentifiable  risk  to  the  general  public. 

The  ADA  also  asserted  that  simply 
because  SMBG  testing  is  often  used  by 
hypoglycemia  unaware  individuals,  that 
alone  is  not  sufficient  to  exclude  its  use 
by  other  insulin-using  individuals 
participating  in  the  waiver  program. 
These  SMBG  devices  permit  diabetics  to 
know  and  adjust  their  blood  glucose 
levels  as  necessai^. 

For  purposes  of  this  waiver  program, 
the  FHWA  agrees  with  the  comments  of 
the  DHS.  AHAS.  and  ADA  that 
individuals  experiencing  hypoglycemia 
unawareness  should  not  be  included  as 
participants.  The  FHWA  also  accepts 
and  adopts  the  ADA'S  comments  on 
SMBG.  The  use  of  SMBG  by  insulin- 
usiag  diabetics  who  do  not  experience 
hyp^ycemia  unawareness  will 
increase  their  cognizance  of  early 
symptoms  of  an  imminent 
hjrpoglycemic  reaction.  This 


information  will  allow  drivers  to  take 
steps  to  avert  an  accident,  including 
stopping  the  vehicle  and/or  ingesting 
glucoee.  Moreover,  with  the  advent  of 
computerized  SMBG  devices  equipped 
with  memcMy  function,  blood  glucose 
readings  are  considerably  more  accurate 
and  verifiable.  Consequently,  more 
SMBG  testing  will  be  reqtiirad  of  waiver 
program  participants. 

Severe  Hypoglycemia 

The  AHAS,  the  IIHS.  and  othera 
expressed  concern  about  medical 
specialists  being  unable  to  identify,  in 
advance,  a  large  proportion  of  the 
insulin-using  persons  who  wiM 
experience  a  severe  hypoglycemic 
reaction. 

The  ADA  comments  acknowledged 
that  no  test  exists  to  make  a 
determination,  in  retrospect,  regarding 
which  individuals  experienced  severe 
hypoglycemic  reactions.  However,  by 
requiring  that  each  applicant  be 
examined  by  an  endocrinologist,  the 
risk  that  such  an  individual  will  remain 
undetected  is  not  likely. 

Based  upon  the  data  provided,  the 
FHWA  has  determined  that  individuals 
with  severe  hypoglycemia  should  be 
excluded  from  participating  in  the 
waiver  program.  The  FHWA  also 
believes  that  today's  medical  technology 
provides  sufficient  methods  for 
screening  individuals  with  severe 
hypoglycemia  horn  the  waiver  program. 

Mild  Hypoglycemia 

The  AHAS  commented  on  the  effects 
of  mild  hypoglycemia  on  CMV  driven 
and  placed  great  significance  on  the 
minor  cognitive  effects  of  mild 
hypoglycemia. 

The  ADA  notes  that  mild 
hypK)glycemia  is  not  an  immediately 
threatening  emergency,  although  it  must 
be  addressed  within  a  few  minutes  by 
ingesting  glucose.  Such  ingestion  can 
occur  quidily  and  without  stopping  the 
vehicle. 

The  FHWA  believes  that  the 
conditions  and  other  special  procedures 
included  in  its  waiver  program  mitigate 
the  importance  of  mild  hypoglycemia  as 
a  potential  cause  of  accidents.  Mild 
hypoglycemia  alone,  therefore,  will  not 
prevent  insulin-using  diabetics  from 
participating  in  the  waiver  program. 

Medical  Studies 

Many  commenters  to  the  docket 
leferred  to  various  studies  in  their 
arguments  for  and  against  the  waiver 
program.  The  ADA  provided  rebuttals  to 
five  of  the  studies  relied  upon  by  AHAS 
and  other  commenters. 

The  ADA  asserted  that  the  California 
(Waller.  "Chronic  Medical  Conditions 


and  Traffic  Safety,"  1965)  and 
Oklahoma  (Davis  el  al.  "Oklahoma's 
Medically  Restricted  Drivers— A  Study 
of  Selected  Medical  Conditions."  1973) 
studies  "lumped  together"  individuals 
tvith  a  variety  of  chronic  conditions, 
including  alcoholism,  epilepsy  and 
neurologic  conditions.  The  ADA 
believes  the  results  regarding  diabetics 
were  invalid  because  of  the  higher 
safety  risks  associated  with  the  other 
chronic  conditions  included  in  the 
study.  Because  the  FHWA's  waiver 
program  will  only  study  the  driving 
experience  of  certain  insulin-using 
diabetics,  the  FHWA  believes  the  results 
of  the  California  and  Oklahoma  studies 
are  insufficient  to  block  the 
commencement  of  the  waiver  program. 

The  Prince  Edward  Island  report 
(Campbell  and  Ellis.  "Chronic  Medical 
Conditions  and  Traffic  Vicdation  and 
Accident  Experience  of  Diabetic 
Drivers."  1969)  appears  to  indicate  an 
increased  accident  risk  among 
individuals  with  diabetes,  however  the 
ADA  pointed  out  that  the  risk  is  not 
related  to  any  type  of  drug  therapy.  That 
fact,  the  ADA  concluded,  precludes 
insulin-induced  hypoglycemia  as  the 
cause  of  the  risk.  Other  studies  (Ratner 
and  Whitehouse.  "Motor  Vehicles. 
Hypoglycemia,  and  Diabetic  Drivers." 
1989)  showed  accident  rates  involving 
insulin-using  drivers  were  35%  lower 
than  accident  rates  of  a  control  group  of 
non-diabetic  driven.  Conversely,  other 
groups  of  insulin-using  driven  had  an 
accident  rate  78%  higher  than  a  control 
group  of  nondiabetic  driven.  The  ADA 
pointed  out  that  such  results  were 
reached  without  excluding  individuals 
with  demcHistrable  hypoglycemia  w 
other  impairments. 

The  FHWA  considere  the  results  of 
these  studies  to  be  offset  by  the 
strenuous  conditions  waiver 
participants  must  meet  to  participate  in 
this  program  and.  therefore,  is 
imconvinced  by  commentere'  reliance 
on  such  studies'  findings,  which  are  not 
relevant  to  the  scope  of  the  %raiver 
program.  Additionally,  the  FHWA  finds 
the  five  State  driver  waiver  programs  for 
diabetes  (referenced  in  AHAS' 
comments)  provide  an  additional  basis 
for  implementing  this  waiver  program, 
since  none  of  those  programs 
demonstrated  any  increased  risk  posed 
by  these  drivers. 

In  its  analysis  of  the  LaPorte/ 
University  oif  Pittsburgh  study,  ("Review 
of  49  CFR  391.41(b)(3)  Regarding 
Diabetic  Commercial  Motor  Vehicle 
Driven,"  UnfVeraity  of  Pittsburgh 
(1991)),  the  ADA  relied  up<m  that 
studv's  findings  that  without  any 
regulations  to  control  driving  privilmes 
among  insulin-using  individuals,  only 
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14  additicmal  accidents  would  be  likely 
to  occur.  The  ADA  accepted  the  LaPorte 
study's  conclusion  that  the  controls 
placed  upon  participants  in  the 
proposed  waiver  program  would  reduce 
that  number  by  half.  The  FHWA 
believes  that  restricting  the  issuance  of 
waivers  to  only  those  drivws  who  meet 
the  conditions  set  forth  below  will  meet 
its  statutory  burden  of  ensuring  such  a 
waiver  program  is  not  contrary  to  the 
public  interest  and  is  consistent  with 
the  safe  operation  of  CMVs. 

The  FHWA  also  reviewed  the  Songer 
study,  "Motor  Vehicle  Accidents  and 
IDDM."  cited  by  the  ATA  in  opposing 
the  proposed  waiver  program.  Contrary 
to  the  assertions  of  the  ATA  regarding 
the  accident  rate  of  IDDM  drivers,  the 
Songer  study  actually  reveals  that  the 
accident  rate  of  the  IDDM  population 
does  not  appear  to  differ  significantly 
from  the  accident  rate  of  the  nondiabetic 
population.  In  the  concluding  paragraph 
of  that  study,  the  authors  state.  "There 
is  little  evidence  regarding  the  motor 
vehicle  accident  ri^  of  the  driver  with 
IDDM.  Our  data  suggest  that,  overall. 
driven  with  IDDM  do  not  have  an 
increased  accident  risk."  (emphasis 
added). 

Irregular  Hours/Eating  Habits 

Several  ocNnmenters  expressed 
concern  regarding  the  irregular  hours 
and  eating  habits  that  often  accompany 
the  truck  driving  profession.  These 
fectors,  the  conmtoiters  stated,  may 
have  a  deleterious  effect  on  an  insulin- 
using  diabetic's  ability  to  safely  operate 
aC3^(V. 

The  FHWA  believes  that  schedules 
associated  with  CMV  driving  may  allow 
better  long-term  planning  for  the 
prevention  of  hyi>oglycemia  than  are 
usually  associatiKl  with  personal 
driving.  Also,  it  is  e^qpected  that  waived 
insulin-using  diabetic  drivers  may  act  in 
a  tr.ore  responsible  manner  during  their 
working  hours  since  their  jobs  depend 
upon  their  performance.  Moreover, 
many  CMV  drivers  in  fact  work  regular 
hours  and  return  home  each  evening. 

Detenninatioa 

The  FHWA  believes  that  the  waiver 
conditions  are  more  than  sufficient  to 
satisfy  the  mandate  that  this  action  be 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles.  Therefore, 
in  light  of  FHWA's  adoption  of 
intensive  safety  related  conditions,  the 
FHWA  has  concluded  that  the  waiver 
program  will  be  consistent  with  the  safe 
operation  of  CMVs  and  will  not  be 
contrary  to  the  public  interest 


Discasakm 

Section  206(f)  of  the  Motor  Carrier 
Safety  Act  of  1984  (49  U.S.C  app. 
2505(f))  requires  that,  before  a  waiver  is 
granted,  the  Secretary  of  Transportation 
must  make  a  finding  that  such  a  waiver 
is  not  contrary  to  the  public  interest  and 
is  consistent  with  the  safe  operation  of 
CMVs. 

After  a  thorough  review  of  the 
comments  submitted  in  response  to  the 
notice  of  October  21, 1992,  the  FHWA 
has  decided  to  proceed  with  the  waiver 
program.  The  FHWA  has  established  an 
extensive  set  of  conditions  to  ensure 
that  the  waiver  program  is  consistent 
with  the  safe  operation  of  CMVs. 

The  FHWA  believes  the  waiver 
program  is  entirely  consistent  with  the 
public  interest,  particularly  since  the 
enactment  of  the  Americans  with 
Disabilities  Act.  The  Senate  report  on 
the  Americans  with  Disabilities  Act 
directed  the  FHWA  to  undertake,  within 
two  years  of  the  enactment  of  Title  I  of 
that  legislation,  a  thorough  review  of  the 
physical  qualification  regulations  "in 
order  to  ascertain  whether  the  standards 
conform  with  current  knowledge  about 
the  capabilities  of  persons  with 
disabilities  and  currently  available 
technical  aids  and  devices  .  .  .."  S.  Rep. 
No.  116.  lOlst  Cong.,  1st  Sess.  at  27. 
This  mandate  was  issued,  in  part,  based 
on  information  which  showed  that 
individuals  with  disabilities  experience 
staggering  levels  of  unemployment  and 
poverty.  For  instance,  a  Lou  Harris  poll 
referenced  in  the  report  found  that 
"two-thirds  of  all  disabled  Americans 
between  the  ages  of  16  and  64  are  not 
woiking  at  all;  yet,  a  large  majority  of 
those  not  working  say  that  they  want  to 
work."  Id.  at  9.  This  waiver  program 
will  afford  opportunities  for 
employment  for  otherwise  qualified 
individuals  with  disabilities  while  the 
study  is  in  progress. 

With  respect  to  safety,  the  FHWA 
believes  this  waiver  program  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles  and  has 
developed  an  extensive  set  of  conditions 
for  applicants  to  satisfy  before  being 
accepted  into  the  program.  These 
conditions  include  at  least  three  years 
experience  driving  a  CMV  while  the 
individual  has  been  insulin-using,  a 
good  driving  record,  and  certification 
from  a  board-certified  or  board-eligible 
endocrinologist  that  the  diabetic 
condition  will  not  adversely  impact  on 
the  applicant's  ability  to  operate  a  CMV. 
In  addition,  those  individuals  accepted 
into  the  waiver  program  must  meet 
other  conditions  to  retain  their  waiver. 
These  conditions  include  maintaining 
accurate  logs  of  their  blood  glucose. 


submitting  monthly  driving  activity 
reports  to  the  FHWA.  notifying  the 
FHWA  of  any  involvement  in  an 
accident,  and  a  twice  annual 
examination  by  a  board-certified  or 
board-eli^ble  endocrinologist. 

The  waiver  program  is  note  substitute 
for  the  substantive  rulemaking  currently 
under  consideration,  nor  does  it  modify 
or  lessen  the  existing  safety  standard. 
Because  the  lack  of  empirical  data 
regarding  the  effect  of  diabetes  mellitus 
on  CMV  safety  has  impeded  responsible 
standard  development  in  this  area,  the 
waiver  program  will  enable  the  FHWA, 
for  the  first  time,  to  collect  the  needed 
information.  In  conjunction  with  the 
waiver  program,  the  FHWA  will 
conduct  a  study  comparing  a  group  of 
experienced,  insulin-using  diabetic 
drivers  with  a  control  group  of 
experienced  drivers  who  meet  the 
requirements  of  the  FMCSRs,  and 
provide  the  reliable  empirical  data. 

Applications  will  be  accepted  until 
April  30.  1994,  and  will  be  proce^tsed  as 
quickly  as  possible.  If  granted,  waivers 
will  be  valid  for  a  period  of  three  years 
or  until  the  concurrent  rulemaking 
addressing  the  FHWA's  diabetes 
requirements  is  completed,  whichever 
occurs  first. 

The  information  collected  during  this 
waiver  program  vrill  be  retained  by  the 
FHWA's  research  contractor  and  will  be 
held  in  a  strictly  confidential  manner. 
The  information  will  only  be  used  for 
purposes  of  the  waiver  research 
program. 

The  FHWA  recognizes  that  States  are 
already  incorporating  the  current 
Federal  diabetes  standard  into  their 
requirements  for  drivers  operating 
CMVs  in  intrastate  commerce  as  a 
condition  for  receipt  of  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) 
funds  and  the  certification  required  of 
applicants  for  the  CDL.  However,  States 
receiving  funds  under  the  MCSAP  have 
been  allowed  to  grandfather  intrastate 
drivers  qualified  under  State  medical 
standards  as  long  as  the  driver's  waived 
condition  remains  under  control.  Due  to 
a  rulemaking  incorporating  the 
Tolerance  Guidelines  into  49  CFR  part 
350,  and  the  medical  studies  being 
conducted  by  the  FHWA,  the 
grandfether  provision  was  extended  for 
one  year  to  March  31, 1993  (57  FR 
40962.  September  8. 1992).  Published 
elsewhere  in  today's  Federal  Register  is 
a  notice  extending  the  grandfather 
provision  for  an  additional  three  year 
period. 

The  amended  Tolerance  Guidelines 
will  allow  States  latitude  in  establishing 
waiver  programs  for  intrastate  drivers 
and  building  a  data  base  which  will  be 
beneficial  to  the  FHWA  in  future 
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rulemakings  involving  medical 
qualifications.  Under  the  MCSAP, 
however,  the  States  will  continue  to  be 
required  to  meet  the  intrastate  Tolerance 
Guidelines. 

Some  States  have  already  adopted  the 
Federal  physical  qualification 
standanu.  The  FHWA  encourages  these 
States  to  establish  compatible  waiver 
programs  to  allow  qualified  individuals 
to  participate  in  this  study.  These  States 
may  find  it  necessary  to  requalify 
drivers  who  are  able  to  meet  the 
conditions  for  waivers  stated  herein. 
However,  nothing  contained  in  this 
notice  of  final  disposition  requires 
States  to  adopt  a  Federal  diabetes 
waiver  program  for  drivers  who  operate 
wholly  in  intrastate  commerce  or  to 
change  or  alter  their  current  physical 
qualification  standards  or  waiver 
programs.  Nevertheless,  States  must 
give  full  faith  and  credit  to  any  validly 
licensed  interstate  driver  operating  a 
CMV  under  a  Federal  diabetes  waiver. 

Application  Conditions 

The  FHWA  must  ensure  that  the 
issuance  of  diabetes  waivers  will  not  be 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
CMVs.  To  eliminate  any  adverse  impact 
on  the  public  and  to  ensure  consistency 
with  safe  operation  of  CMVs,  drivers 
who  now  bold  a  valid  Federal  vision 
waivn  issued  by  the  FHWA  and  have 
recently  begun  iising  insulin  to  control 
a  diabetic  condition,  may  not  apply  for 
a  waiver  from  the  insulin-using 
prohibition  of  the  diabetes  mellitus 
qualification  requirement. 

Waivers  will  only  be  granted  to  those 
insulin-using  persons  who,  as 
demonstrated  by  appropriate 
documentation,  satisfy  all  of  the 
prerequisite  conditions  and  are 
otherwise  physically  qualified  pursuant 
to  49  CFR  part  391.  Waivers  will  be 
valid  for  a  period  of  three  years  imless 
revoked  for  failure  by  the  driver  to 
comply  with  the  conditions  of  the 
waiver,  or  imtil  resolution  of  the 
concurrent  diabetes  rulemaking  action, 
whichever  ocairs  first.  These 
prerequisite  conditions  are  as  follows: 

(1)  Are  currently  licensed  to  operate 
a  CMV  or  were  validly  licensed  after 
April  1, 1990,  but  could  not  renew  their 
Ucense  because  of  their  diabetic 
condition: 

(2)  Operated  a  CMV,  with  a  diabetic 
condition  controlled  by  the  use  of 
insulin,  for  the  three-year  period 
immediately  preceding: 

(a)  Hm  date  of  the  application  for 
waiver,  if  the  applicant  is  currently 
licensed  to  opmte  a  CMV;  or 


(b)  The  date  (after  April  1. 1990)  the 
applicant  last  held  a  valid  license  to 
operate  a  CMV; 

(3)  Have  a  driving  record  tar  that 
three-year  period  that: 

(a)  Contains  no  suspensions  or 
revocations  of  the  applicant's  driver's 
license  for  the  operation  of  any  motor 
vehicle  (including  their  personal 
vehicle)  (does  not  include  suspensions 
or  revocations  due  to  nonpayment  of 
fines); 

(b)  Contains  no  involvement  in  an 
accident  (as  defined  in  49  CFR  390.5) 
for  which  the  applicant  received  a 
citation  for  a  moving  traffic  violation 
while  operating  a  CMV; 

(c)  Contains  no  convictions  for  a 
disqualifying  offense  described  in  49 
CFR  383.51  or  more  than  one  serious 
traffic  violation  defined  in  49  CFR  383.5 
while  operating  a  CMV;  and 

(d)  Contains  no  more  than  two 
convictions  for  any  other  moving  traffic 
violations  while  operating  a  CMV; 

Special  Note:  Any  waiver  applicant  who  is 
arrMted  or  cited  for,  or  convicted  of,  any 
disqualifying  offense  or  other  moving 
violation  during  the  period  of  time  the 
application  is  pending,  must  immediately 
rapoit  such  arrests,  citations,  or  convictions 
to  the  Diabetes  Waiver  Program,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  Failure 
to  do  so  may  result  in  a  denial  or  rescission 
of  the  waiver.  No  waiver  will  be  issued  while 
any  charge  against  an  applicant,  for  what 
would  be  a  disqualifying  offense,  is  still 
pending.  Convictions  occurring  during  the 
processing  of  the  application  will  ba 
considered  in  the  overall  driving  record. 

(4)  Have  provided  a  board-certified  or 
board-eligible  endocrinologist  with  a 
complete  medical  history  (including, 
but  not  limited  to,  the  date  insulin  use 
began,  all  hospitalization  reports, 
consultation  notes  for  diagnostic 
examinations,  special  studies  pertaining 
to  the  diabetes,  and  follow-up  reports) 
and  reports  of  any  hypoglycemic  insulin 
reactions  within  the  last  three  years. 

(5)  Have  been  examined  by  a  board- 
certified  or  board-eligible 
endocrinologist  who  has  conducted  a 
complete  medical  examination  after  July 
29, 1993.  The  complete  medical 
examination  must  consist  of  a 
comprehensive  evaluation  of  the 
applicant's  medical  history  and  current 
status,  including  a  review  of: 

(a)  Fasting  bl^  studies  (glucose, 
glycosylated  hemoglobin/Hb  Au. 
including  lab  reference  range)  and 
urinalysis  performed  during  the  last  six 
months;  and 

(b)  Insulin  dosages  and  types,  diet 
utilized  for  control  and  any  significant 
factors  such  as  smoking,  alcohol  use, 
and  other  medications  or  drugs  taken; 

(6)  Submit  a  signed  statement 
prepared  by  the  examining 


endocrinologist  whose  status  (board- 
certified  or  board-eligible)  is  indicated, 
llie  signed  statement  must  include 
separate  declarations  indicating  the 
following  medical  determinations: 

(a)  The  endocrinologist  is  familiar 
vrith  the  applicant's  medical  history  for 
the  past  three  years  either  through 
actual  treatment  over  that  time  or 
through  consultation  with  a  physician 
who  has  treated  the  applicant  during 
that  time: 

(b)  The  applicant  has  been  using 
insulin  to  control  his/her  diabetes  Gram 
the  date  of  the  application  back  to  the 
date  the  three  years  of  driving 
experience  began: 

(c)  The  applicant  does  not  have  severe 
hypoglycemia  (i.e.,  episodes  of  altered 
consdousness  requiring  the  assistance 
of  another  person  to  regain  control): 

(d)  The  applicant  does  not  have 
hypoglycemia  unawareness  (i.e.,  the 
inability  to  recognize  the  early 
symptoms  of  hypoglycemia  such  as 
sweating,  anxiety,  forceful  heartbeat  and 
light-headedness); 

(e)  Within  the  past  three  years,  the 
applicant  has  not  had  a  hypoglycemic 
reaction,  at  any  time,  that  resulted  in 
any  change  in  mental  status  that  would 
have  been,  in  the  endocrinologist's 
opinion,  detrimental  to  safis  driving; 

(f)  The  applicant's  diabetic  condition 
will  not  adversely  affect  his/her  ability 
to  operate  a  CMV. 

(g)  The  applicant  has  been  educated 
in  diabetes  and  its  management, 
thoroughly  informed  of  and  understands 
the  procedures  which  must  be  followed 
to  monitor  and  manage  his/her  diabetes 
and  what  procedures  should  be 
followed  if  complications  arise;  and 

(h)  The  applicant  has  the  ability  and 
has  demonstrated  willingness  to 
properly  monitor  and  manage  his/her 
diabetes. 

(7)  Submit  a  separate  signed  statement 
from  an  examining  ophthalmologist  that 
the  applicant  has  been  examined  after 
July  29, 1993  and  that  the  applicant 
does  not  have  unstable  proliferative 
diabetic  retinopathy  (i.e.,  unstable 
advancing  disease  of  blood  vessels  in 
the  retina)  and  has  stable  visual  acuity 
(at  least  20/40  [Snellen]  in  each  eye 
separately,  with  or  without  corrective 
lenses. 

NotK  If  a  waiver  is  granted,  the  individual 
must  obtain  a  certificate  of  qualification  from 
a  medical  examiner  showing  that  he  or  she 
is  qualified  under  part  391  with  the  waiver 
from  S  391.41(b)(3). 

Application  Instructions 

Applicants  for  a  waiver  from  the 
insulin-using  diabetes  mellitus 
qualification  requirement  are  required 
to  submit  their  applications  on  plain 


UMI 
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paper  (theire  ia  no  q^plicatiaa  fonn). 
include  all  supporting  documenta,  and 
UM  the  fonnat  set  fortn  below.  Each 
infonnation  item  muct  be  completed  by 
an  appropriate  ana«ver  or  markiad 
"None",  if  not  applicable. 

Vital  StatiatkB 

Name  of  applicant  (first  name,  middle 
initial,  last  name): 

Address  (street  number  and  name); 

Citv.  State,  and  Zip  Code; 

Telephooe  Number  (area  code  and 
number): 

Sex  (male  or  female); 

Date  of  Birth  (month,  day.  and  year); 

Age; 

Social  Security  Numbar; 

State  Driver's  License  Number  (List 
all  licenses  held  during  the  three-year 
period  either  immediately  preceding  the 
date  of  application,  or  the  tnree-year 
period  immediately  preceding  the  date 
you  last  held  a  license  (after  April  1, 
1990)  to  operate  a  CMV.U: 

Issuing  state; 

Driver  s  License  Expiration  Date;  and 

Driver's  License  Classification  Code 
(If  not  a  CDL  classification  code,  specify 
what  vehidea  may  be  operated  under 
such  code). 

Experience 

NolK  If  you  have  no  experieooe  in  a 
peittcalsr  type  of  vahicle,  indicate  with  -W 
or  "Naae.**  list  the  aundwr  of  yean  and  the 
number  of  niiiss  dilveu  for  Mch  cstsi 
below. 


I  cstflgoiy 


Number  of  years  driving  straight 
trucks; 

Approximate  number  of  miles  driving 
straight  trudu; 

Number  of  years  driving  tractor  trailer 
combinations; 

Approximate  number  of  miles  driving 
tractor/trailer  combinations; 

Number  of  years  drivins  buses;  and 

Approximate  number  oT  miles  driving 
buses. 

Anticipated  OperaliaM  Aflar  Waiver  b 
Issued 

Your  employer's/prospective 
employer's  name,  address  and 
telephone  numbw; 

Tne  type  of  vridde  yon  will  operate 
(strai^  track,  tractor  trailer 
oommnetion.  bus); 

The  oommoditieB  that  will  be 
transported  (e.g..  general  fifeight,  liquids 
in  bulk  (in  cargo  tanks),  steel,  dry  hulk, 
large  heevy  machinery,  refiigerated 
products); 

The  States  in  whidi  you  %dll  drive; 

Hm  estimeted  munber  of  miles  you 
will  (faive  par  yeen 

The  estimrted  number  of  daylight 
driving  hour*  per  week;  and 

The  eetimeted  number  of  nighttime 
driving  bouts  per  ^ 


Fector 

You  must  have  acraimulated  at  leest 
three  years  experience  operating  a  CMV 
on  a  regular  basis  and  that  experience 
must  be  recent  enough  to  reflect  your 
capabilities.  You  must  have 
accumulated  the  required  experience 
during  the  most  recent  three  years.  To 
qualify  for  a  waiver,  you  must  heve  been 
an  insulin-using  diabetic  during  the 
period  from  the  date  of  the  applicadon 
back  to  the  date  the  documented 
cumulative  three-years  of  driving 
experience  began. 

Supporting  Documents 

Your  apphcation  must  indude 
supporting  documents  fat  eech  of  the 
six  arees  listed  below,  showing  that: 

(1)  You  currently  possess  a  Ucanse  to 
operate  a  CMV  by  submitting  one  of  the 
following: 

(a)  A  legible  photostatic  copy  of  both 
sides  of  the  commerdal  driver's  license 
[CUL)  you  now  possess;  or 

(b)  Submitting  s  legible  photostatic 
copy  of  both  sides  of  the  driver's  license 
(non-CDL)  you  now  possess  or  the 
license  you  last  possessed  to  operate  a 
CMV  after  April  1, 1990;  or 

(c)  A  certification  from  the  State 
licensing  agency  shovving  the  tjrpe  and 
efEsctive  d^ea  of  your  lart  lionose; 

(2)  You  have  operated  a  CMV  for  the 
three  veer  period  immedietely 
prsceding: 

(a)  The  date  of  the  application,  if  you 
are  currently  licensed  to  drive  a  CMV; 
or 

(b)  The  date  (after  April  1. 1990)  you 
last  held  a  valid  license  to  apunHa  a 
CMV  by  submitting  the  following: 

(i)  A  signed  statement  from  your 
present  and/or  past  employei<s)  on 
company  letterhead.  Ifletteritead  ia 
unavailable,  you  must  obtain  a 
notarized  statement  from  the 
employer(s).  In  the  event  your  previous 
empk^er(s)  are  no  longer  in  business,  or 
you  were  operating  as  an  independent 
motor  carrier,  submit  a  notarissd 
statement,  signed  by  you. 

(ii)  Informetion  in  the  statements 
must  indicate  if  your  )ob  was  driving  a 
CMV;  what  type  of  vriiide  traa 
operated;  whwier  it  was  full-time  or 
part-time  emplo3rment  (part-time 
employment  must  be  e}q>Ieined  in 
detail);  and  the  dates  you  sterted  end 
stopped  driving  a  CMV; 

(3)  Your  motor  vdiicle  driving  record 
(KCVR)  fOT  the  period  from  the  date  of 
the  application  back  to  the  date  the 
documented  cumulative  three-years  of 
driving  experience  began  (You  must 
submit  an  MVR  from  eedi  State  in 
whidi  you  were  licensed  during  that 
cumulative  three-yeer  period); 


(a)  Contains  no  suspensions, 
canceUetions.  or  revocations  of  your 
driver's  license  for  the  operstion 
(moving  violations)  of  any  motor  vehide 
(including  your  perscMial  vehide): 

(b)  Contains  no  involvement  in  en 
acddent.  as  defined  in  49  CFR  390.5,  for 
which  you  received  a  dtation  and  were 
subsequently  omvicted  for  a  moving 
traffic  violation  while  opwating  a  CMV 

(c)  Contains  no  convictions  for  a 
disqualifying  offense,  as  defined  in  49 
CFR  383.Sl(b)(2).  or  mors  then  one 
serious  traffic  violation,  as  defined  in  49 
CFR  383.5.  while  driving  a  CMV  which 
disqualified,  or  should  ^ve 
disqualified,  you  in  accordance  writh  the 
driver  disqualification  provisions  of  49 
CFR  383.51;  and 

(d)  Contains  no  man  than  two 
convictions  for  any  other  moving  traffic 
violations  in  a  CMV; 

NotK  The  drhring  reoord  mu«t  be  fumitlied 
by  an  official  Stale  agency,  on  its  letteriiead, 
bear  the  State  seal,  or  official  ttamp  and  be 
signed  tiy  an  authorised  State  official.  No 
o&m  documeotatiao  wrill  be  aooeplad.  If  die 
MVR  ihows  either  oomrictiaas  for  moving 
violatiooa  or  acddent  invoh>emaat  but  does 
not  indicate  the  type  of  vaUcU  opanted  or 
the  number  of  mUet  above  the  parted  ipeed 
limit,  additional  offidal  documentation  must 
be  provided  by  you  (e.g.,  a  copy  of  the 
citation  or  accident  report,  or  oopiet  of  court 
records).. 

Special  Note:  Any  waiver  applicant  who  is 
arrested  or  cited  for,  or  convicted  of,  any 
disqualifying  offense  or  otiier  moving 
violation  during  the  period  of  time  the 
application  is  pending,  must  immedtalafy 
report  such  anests,  citations,  or  convictkas 
to  the  Diabetaa  Waiver  Prognm.  400  Seventh 
Street.  SW.,  Washington,  DC  2059a  Failure 
to  do  so  may  result  Ln  a  denial  or  rearisston 
of  tlie  waiver.  No  waiver  will  be  issued  while 
any  charge  against  an  applicant,  for  wiiat 
would  be  a  disqualifyiag  offsnae,  is  still 
pending.  Convictiaiie  occuiring  dioing  the 
processing  of  the  application  will  be 
oonxidend  in  the  overall  driving  reoonL 

(4)  You  have  been  examined  by  a 
board-certified  or  board-eUgibfe 
endocrinologist  who  has  conducted  a 
complete  medical  examination  after  Jufy 
29, 1993.  You  are  urged  to  supply  the 
examining  endocrinologiat  vrith  e  copy 
of  this  Federal  Eegjeier  notice.  The 
complete  medical  examinati<m  must 
consist  of  a  comprehensive  evaluation 
of  your  medical  history  and  current 
statua,  induding  a  review  of: 

(a)  Fasting  blwKl  studies  (ghiceee, 
glycosylated  bemo^obin/Hb  Aic 
induding  Ub  refersnoe  range)  enid 
urinalysis  during  the  lest  six  months; 
and 

(b)  taeulin  doaaaes  and  tjrpea.  diet 
utilized  for  contrw,  and  any  significant 
fectors  such  as  smoking,  alcohol  use. 
end  other  medications  or  drugs  taken. 
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(5)  You  must  submit  •  signed 
statement  prepared  by  a  biMrd-cwtified 
or  board-eugible  endocrinologist  whose 
status  (board-certified  or  board-eligible) 
is  indicated.  The  signed  statement  from 
the  endocrinologist  must  include 
separate  dedaraUons.  based  upon  the 
findings  that  resulted  from  the  reqiiired 
examinatiop.  indicating  the  following 
medical  determinations: 

(a)  The  endocrinologist  is  Camiliar 
«vith  your  medical  history  for  the  past 
three  years  either  through  actual 
treatment  over  that  time,  or  through 
consultation  with  a  physician  who  has 
treeted  you  during  that  time; 

(b)  You  have  been  using  insulin  to 
control  your  diabetes  during  the  period 
from  the  date  of  the  application  back  to 
the  date  the  docxunented  cumulative 
three-yeers  of  driving  experience  began; 

(c)  You  do^not  have  severs 
hypoglycemia  (i.e..  episodes  of  altered 
consciousness  requiring  the  assistance 
of  another  person  to  regain  control); 

(d)  You  do  not  have  hypoglycemia 
unawanness  (i.e..  the  inability  to 
recognize  the  eerly  symptoms  of 
l^yP^ycB°^>  *udi  as  sweating,  anxiety, 
forcenil  heartbeet  and  light- 
headedness): 

(e)  Within  the  last  three  years,  you 
have  not  had  a  hypoglycemic  reaction 
that  resulted  in  any  change  in  mental  or 
physical  status  that  would  have  been,  in 
the  endocrinologist's  opinion, 
detrimental  to  safs  driving; 

(f)  Your  diabetic  omdition  would  not 
adversely  impact  on  your  ability  to 
operate  a  CMV. 

(g)  You  have  been  educated  in 
diabetes  and  its  management, 
thoroughly  informed  of  and  understand 
the  procedures  which  must  be  followed 
to  monitor  and  manage  your  diabetes, 
and  what  procedures  should  be 
followed  if  complications  arise; 

(h)  You  have  the  ability  and  have 
demonstrated  your  willingness  to 
properly  monitor  and  manage  your 
diabetes; 


(Num.  addreu  and  telephone  number) 


I  examined. 


.(first  name, 


NelK  A  sample  of  the  required  declarations 
appears  below. 

(6)  You  must  submit  a  separate  signed 
statement  from  an  examining 
ophthalmologist  that  you  have  been 
examined  after  July  29, 1993  and  that 
jrou  do  not  have  unstable  oroliferative 
diabetic  retinopathy  and  that  you  have 
stable  distant  visual  acuity  (at  least  20/ 
40  (Snellen)  in  each  eye  separately,  with 
or  writhout  corrective  lenses). 

In  an  effort  to  aid  the  examining 
physician  in  furnishing  the  required 
si^Md  statements,  a  suggested  format  is 
fimiished  below: 

BiaaUaii^  Pbyskiaa's  LetleilieBd 


middle  initial,  last  name)  on 

(month,  date,  year).  I 

undetstand  that  the  examination  is  one  of  the 
praomditiona  reauired  of  a  person  who 
applies  to  the  Federal  Highway 
Administration  for  a  waiver  from  the 
qualificatioa  requirements  contained  in  the 
Federal  Motor  Carrier  Safety  Regulations  at 
49  C7R  391.41(bM3).  I  taUy  understand  what 
type  of  examination  is  required.  I,  theiefare, 
based  upon  my  examination,  do  declare: 

(a)  I  am  Csmiliar  with  the  patient's  medical 
history  for  the  past  three  years  either  through 
actual  treatment  over  that  time,  or  through 
consultation  with  the  physician  who  has 
treated  the  patient  during  that  time; 

(b)  The  patient  has  been  using  insulin  to 
control  his/her  diabetes  during  the  period 
from  the  date  of  the  application  bacx  to  the 
date  the  documented  cumulative  three-yeais 
of  driving  experience  began; 

(c)  The  patient  does  not  have  severe 
Aypog/ycsmio; 

(d)  The  patient  does  not  have 
hypoglycemia  unawannesF, 

(e)  Within  the  last  three  years,  the  patient 
has  not  had  a  hypoglycemic  reaction  that 
resulted  in  any  change  in  mental  or  physical 
statxu  that  wrould  have  been  detrimental  to 
safe  driving: 

(f)  The  patient's  diabetic  condition  would 
not  adversely  Impact  on  the  patient's  ability 
to  operate  a  CMV. 

(g)  The  patient  has  been  educated  in 
diabetes  and  its  control,  thoroughly  informed 
of  and  undentands  the  procedures  which 
must  be  followed  to  monitor  and  manage  his/ 
her  diabetes,  and  what  procedures  should  be 
followed  if  complications  arise; 

(h)  The  patient  has  the  ability  and  has 
demonstrated  his/her  willingness  to  properly 
monitor  and  manage  his/her  diabetes. 

(Physician's  Signature) 

(    1  Boerd-Certified  Endocrinologist 

(    i  Board-Eligible  Endocrinologist 

Note:  Do  not  submit  medical' records, 
doctor  notes,  medical  bills,  insurance 
records,  lab  reports,  etc. 

Waiver  Conditions 

Once  an  individual  is  accepted  into 
the  waiver  program,  there  are  14 
requirements  that  must  be  complied 
with  in  order  to  retain  the  waiver.  These 
requirements  will  ensure  the  driver's 
diabetes  is  managed  properly  and  that 
the  FHWA  receives  the  necessary  data 
needed  to  complete  the  research  effort. 
Failure  to  comply  with  any  of  these 
special  conditions  may  result  in  the 
revocation  of  the  waiver.  As  a  waived 
driver,  you  will  be  required  to: 

(a)  Cany,  use,  and  record,  in  a  log.  the 
readings  from  a  portable  self-monitoring 
blood  glucose  device  (SMBG)  that  is 
equipped  with  a  computerized  memory. 
Blood  glucose  monitoring  must  be 
performed  one  hour  prior  to  and 
approximately  every  four  hours  while 
on  duty  as  defined  in  49  C^  395.2. 


Paper  tapes  generated  by  SMBGs  having 
a  printing  capability  may  be  used  in  lieu 
of  a  1<M  prepared  by  the  waived  driver. 
Make  log  records  of  blood  glucose 
values  available  to  any  authorized 
enforcement  official  upon  request; 

(b)  Carry  upon  your  person  and  use, 
as  necessary,  a  source  of  rapidly 
absorbable  glucose; 

(c)  Carry  insulin  and  the  equipment/ 
materials  necessary  for  administering 
the  medication: 

(d)  Report,  in  writing,  any  citation  for 
a  moving  violation  involving  the 
operation  of  a  CMV  to  the  Diabetes 
Waiver  Program  no  later  than  15  days 
following  the  issuance  of  such  citation. 
A  photostatic  copy  of  the  citation  issued 
must  accompany  the  written  report; 

(e)  Report,  in  writing,  the  judicial/ 
administrative  disposition  of  any 
citation  for  a  moving  violation  involving 
the  operation  of  a  CMV  to  the  Diabetes 
Waiver  Program  no  later  than  15  days 
following  the  notice  of  disposition: 

(f)  Report,  in  writing,  involvement  in 
any  accident  whatsoever  while 
operating  a  CMV  to  the  Diabetes  Waiver 
Program  no  later  than  15  days  following 
the  accident  (include  State,  insurance 
company,  and/or  motor  carrier  accident 
reports); 

(g)  Report,  in  writing,  any  change  of 
residence,  address,  or  telephone  number 
to  the  Diabetes  Waiver  Program  no  later 
than  15  days  after  such  a  (£ange; 

(h)  Report,  in  writing,  any  change  of 
employer,  including  name,  address,  and 
telephone  number,  or  t3rpe  of  vehicle 
operated  to  the  Diabetes  Waiver 
Program  no  later  than  15  days  after  such 
a  change. 

(i)  Submit  any  medical  information 
derived  from  medical  assistance  or 
treatment  arising  from  any  accident 
involvement  to  the  Diabetes  Waiver 
Program  no  later  than  15  days  following 
the  accident  A  copy  of  the  attending 
medical  specialist's  and  laboratory 
reports  will  meet  the  reporting 
requirement; 

C])  Submit  log  records  of  your  blood 
glucose  values  for  the  24-hour  period 
immediately  prior  to  any  accident 
involvement  to  the  Diabetes  Waiver 
Program  no  later  than  15  days  following 
the  accident 

(k)  Submit  a  signed  statement  from 
the  board-certified  or  board-eligible 
endocrinologist  who  conducted  the 
initial  medical  evaluation  to  the 
Diabetes  Waiver  Program,  no  later  than 
15  days  before  each  6-month 
anniversary  of  the  waiver  issuance  date, 
that  you  have  been  examined  and  your 
diabetic  condition  is  currently  stable 
and  under  control.  This  semi-annual 
examination  must  be  conducted  %vithin 
the  6-week  period  immediately 


UMI 
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preceding  each  6-inonth  anniversary  of 
the  waiver  issuance  date.  You  must 
make  your  log  records  of  your  blood 
glucose  values  for  the  preceding  3 
months  available  to  the  examining 
endocrinologist  at  the  time  of  the 
required  examination: 

(1)  Waived  drivers  who  use  a  medical 
specialist,  other  than  the  specialist  who 
conducted  the  initial  medical 
evaluation,  must  be  reexamined  by  an 
endocrinologist,  using  the  criteria  and 
proradures  established  for  the  pre- 
qualification  examination  and  submit  a 
signed  statement  firom  that  board- 
certified  or  board-eligible 
endocrinologist; 

Note:  Do  not  submit  medical  records,  bills, 
orrepoits. 

(m)  Submit  a  signed  statement  firom 
an  ophthalmologist  to  the  Diabetes 
Waiver  Program,  no  later  than  15  days 
before  each  anniversary  of  the  waiver 
issuance  date,  that  you  have  been 
examined  and  that  you  do  not  have 
unstable  proliferative  diabetic 
retinopathy,  and  that  you  continue  to 
have  stable  visual  acuity  (at  least  20/40 
(Snellen]  in  each  eye.  corrected  or 
imcorrected).  This  annual  examination 
must  be  conducted  within  the  6-week 
period  immediately  preceding  the 
anniversary  of  the  waiver  issuance  date; 

Note:  Do  not  submit  medical  records,  bills, 
orrepwts. 

(n)  Report  to  the  Diabetes  Waiver 
Program,  no  later  than  the  15th  calendar 
day  of  each  month  (not  including  the 
month  in  which  the  waiver  becomes 
eniactive),  the  following  information: 

(1)  The  number  of  interstate/intrastate 
miles  you  drove  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 
month.  For  example,  if  you  drove  3,000 
miles  for  the  preceding  month  (July), 
you  must  report  that  information  no 
later  than  the  15th  day  of  the  next 
month  (August): 

(2)  The  number  of  daylight  hours  and 
the  number  of  nighttime  hours  you 
drove  a  CMV  diiring  the  preceding 
month.  For  example,  if  you  drove  170 
dayli^t  hours  and  50  nighttime  hours 
during  the  preceding  month  (July),  you 
must  report  that  information  no  later 
than  the  15th  day  of  the  next  month 
(August);  and 


(3)  The  number  of  days  you  did  not 
drive  a  CMV  during  the  preceding 
month.  For  example,  if  you  did  not 
drive  a  CMV  a  total  of  9  days  during  the 
preceding  month  (July),  you  must  report 
that  information  no  later  than  the  15th 
day  of  the  next  month  (August). 

Notr.  This  monthly  report  must  lie  mailed 
as  soon  after  the  first  day  of  each  month  as 
possible.  This  will  ensure  that  the  report  will 
be  received  at  the  office  of  the  Driver  Waiver 
Program  no  later  than  the  15th  day  of  each 
month. 

All  documentation  described  in  items 
(d)  through  (n),  above,  must  be  mailed 
to  the  Diabetes  Waiver  Program,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Failure  to  submit  timely  reports 
%vill  be  cause  for  revocation  of  the 
waiver.' 

Control  Group  Participants 

The  FHWA  is  seeking  a  large  number 
of  drivers  who  are  ciurently  qualified 
under  the  FMCSRs  to  volunteer  for  the 
control  group.  These  volunteers  will  be 
asked  to  submit  the  same  demographic 
and  work-related  information  required 
firom  waiver  applicants.  The  FHWA 
seeks  the  cooperation  of  all  motor 
carriers,  ownerK>perators.  drivers,  trade 
associations,  and  labor  unions  to 
encoiurage  drivers  to  volimteer  for 
participation  in  this  very  important 
study.  The  FHWA  will  pursue 
additional  outreach  efforts  to  enlist  the 
necessary  cooperation.  Those  drivers 
interested  in  participating  in  the  control 
group  should  notify  the  FHWA  of  their 
interest  by  writing  the  Waiver  Program 
Control  Group,  400  Seventh  Street,  SW.. 
Washington.  DC  20590  or  by  calling  1- 
800-832-5660  and  asking  for 
information  concerning  the  Waiver 
Program  Control  Group.  Following  such 
contact,  information  will  be  sent  to  each 
prospective  control  group  volunteer. 

Those  drivers  who  voluntarily 
participate  in  the  control  group  will  be 
asked  to: 

(a)  Report  any  citation  for  a  moving 
violation  involving  the  operation  of  a 
CMV  to  the  Waiver  Program  Control 
Group  within  15  days  following 
issuance  (a  photostatic  copy  of  the 
citation  issued  will  meet  the  reporting 
reouirement); 

(b)  Report  the  judicial/administrative 
disposition  of  such  charge  to  the  Waiver 


Program  Control  Group  Mrithin  15  days 
following  the  notice  of  disposition: 

(c)  Report  any  accident  involvement 
whatsoever  while  operating  a  CMV  to 
the  Waiver  Program  Control  Group 
within  15  days  following  the  accident 
(include  State,  insurance  company,  and/ 
or  motor  carrier  accident  reports): 

(d)  Report  any  change  of  residence 
address  or  telephone  number  to  the 
Waiver  Program  Control  Group  within 
15  days  after  such  a  change; 

(e)  Report  any  change  of  employers, 
including  name,  address,  and  telephone 
niunber,  or  type  of  vehicle  operated  to 
the  Waiver  Program  Control  Ckoup 
within  15  days  after  such  a  change. 

(f)  Report  the  below  information  to 
the  Waiver  Program  Control  Gtoup  by 
the  15th  calendar  day  of  each  quarter. 
The  quarterly  report  should  be  mailed 
as  soon  after  the  first  day  of  each  quarter 
as  possible.  This  will  ensure  that  the 
report  will  be  received  at  the  office  of 
the  Driver  Waiver  Program  by  the  15th 
day  of  each  quarter. 

(1)  The  number  of  interstate/intrastate 
miles  you  drove  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 
quarter.  For  example,  you  drove  12,000 
miles  for  the  preceding  quarter  (three- 
month  period)  that  ended  on  June  30. 
You  must  report  that  information  by  the 
15th  day  of  the  next  quarter  (July  15): 

(2)  He  number  of  daylight  hours  and 
the  number  of  nighttime  hours  you 
drove  a  CMV  during  the  preceding 

auarter.  For  example,  you  drove  500 
aylight  hoius  and  150  nighttime  hours 
during  the  preceding  quarter  that  ended 
on  June  30.  You  must  report  that 
information  by  the  15th  day  of  the  next 
quarter  (July  15);  and 

(3)  The  number  of  days  you  did  not 
drive  a  CMV  during  the  preceding 
quarter.  For  example,  you  did  not  drive 
a  CMV  a  total  of  28  days  diuing  the 
preceding  quarter  that  ended  on  June 
30.  You  must  report  that  informatioi  by 
the  15th  day  of  the  next  quarter  (July 
15). 

(49  U.S.C  app.  2505: 49  U.S.C  504  and 
3102;  49  CFR  1.48.) 

Issued  on:  July  21. 1993. 
Rodney  E.  SUlar. 
Administrator. 
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Department  of 
Education 

Office  of  Postsecondary  Education 

Federal  Peri(ins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Education  Opportunity  Grant  Programs; 
Notice  of  Revised  Hardware 
Requirements 
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OEPARTMEHT  OF  EDUCATION 

Ofllce  of  Posteeeondary  Education 

Fedefel  Pertdne  Loan,  Federal  Woffc* 
Study,  and  Federal  Supplemental 
Educational  Opportunitif  Grant 


AGENCY:  Department  of  Education. 
ACTION:  Notice  of  revised  hardware 
requirements  for  the  electronic 
submission  of  the  Fiscal  Operations 
Report  and  Application  to  Participate  in 
the  Federal  Perkins  Loan,  Federal  Work- 
Study  (FWS).  and  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Programs. 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  that, 
beginning  with  the  1992-93  Fiscal 
Operations  Report  and  1994-95 
Application  to  Participate  (FISAP).  the 
minimum  hardware  requirements  for 
three  components  have  been  revised  by 
the  Department.  The  Dual  Floppy 
version  of  submission  will  be 
eliminated.  If  you  used  the  Dual  Floppy 
version  last  year,  you  must  call  (301) 
565-0032  to  request  either  the  3Vi"  or 
5  V*"  hard  disk  version.  Further,  the 
internal  memory  minimum  is  increased 
Erom  512K  to  640K  (with  at  least  512K 
available  for  Electronic  FISAP)  and  the 
DOS  version  minimum  is  increased 
from  2.0  to  3.1.  An  institution  of  higher 
education  must  utilize  equipment  that 
meets,  the  revised  hardware 
requirements  to  file  the  Electronic 
FISAP.  : 

Background 

The  Department  has  determined  that 
these  revised  hardware  requirements 
will  make  the  Electronic  FISAP  process 
more  efficient  and  lass  burdensome  for 
institutions  of  higher  education  that 
participate  in  the  campus-based 
programs.  It  is  no  longer  cost  effective 
to  support  the  Dual  Floppy  version  of 
the  Electronic  FISAP.  Further  use  of  the 
Dual  Floppy  would  hamper  future 


enhancements  to  the  software.  Tlie 
revised  hardware  requirements  for  the 
Electronic  FISAP  process  will  further 
reduce  the  number  of  some  common 
institutional  data  errors  because  it 
enables  new  screen  edits  to  be 
incorporated  into  the  data  submission 
process.  The  revised  hardware 
requirements  will  also  reduce  the  time 
needed  to  complete  the  Electronic 
FISAP  process  because  it  allows  the 
addition  of  screen  switching.  Screen 
switching  enables  an  institution  of 
higher  education  to  change  between 
data  entry  screens  without  the  need  to 
go  to  the  selection  menu. 

General  Information 

In  order  to  file  the  FISAP 
electronically,  the  following  hardware 
requirements  must  be  met: 


Component 

Minimum 

Rao- 
ommondod 

CPU 

IBM  compat- 
ible. 

Same. 

Drives  

Hard  Disk 
(witt«at 
least  orw 
dtakette 
drive). 

Same 

Internal 

640K 

Same. 

Memory. 

Size  of  drives 

a'/k-orS'A" 

Same. 

MS  DOS  

3.1 

Same. 

1  IIIIW    

Not  required. 

132  column 
wMh. 

Modem 

Not  required  . 

1200  baud 
(Hayes 

compatible). 

Note:  A  printer  or  a  modem  is  not  required 
for  submission  of  the  Electronic  FISAP  data, 
although  both  may  be  helpful.  An  important 
feature  of  the  Electronic  FISAP  software  is 
the  ability  of  the  institutional  user  to  enter 
and  edit  data  before  proceeding  from  one 
screen  to  the  next;  a  printer  enables  the  user 
to  print  the  error  messages  that  are  displayed 
on  tlie  screen  before  returning  to  the  line 
items  to  change  data.  A  modem  allows  the 
user  to  transmit  the  data  via  a  telephone  line. 


which  is  recognized  as  a  safer  means  of  data 
submission  than  mailing  the  diskettes.  In 
addition,  telephone  transmission  guarantees 
an  automatic  acknowledgement  of  the 
Department's  receipt  of  the  institution's 
FISAP  data.  If  an  institution  does  not 
currently  have  the  hard  disk  drive  equipment 
that  is  necessary  for  the  electronic 
transmission  of  its  FISAP  data,  it  must  either 
purchase  or  lease  the  equipment  or  make 
arrangements  to  have  another  party  or  parties 
(e.g.,  another  postsecondary  institution  or 
Hrm)  complete  the  data  transmission  process 

Applicable  Regulations 

The  following  regulations  are 
applicable  to  these  programs: 

Federal  Perkins  Loan— 34  CFR  parts  674  and 

668. 
Federal  Work-Study— 34  CFR  parts  67S  and 

668. 
Federal  Supplemental  Educational 

Opportunity  Grant— 34  CFR  parts  676  and 

668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Iwanicki,  Chief,  Systems 
Improvement  and  Planning  Branch, 
Campus-based  Programs  Systems 
Division.  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
(room  4651,  ROB-3),  Washington,  DC 
20202-5452.  Telephone  (202)  708-5739. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Authority:  20  U.S.C.  1087aa  et  seq.:  42 
U.S.C  2751  ef  seq.;  and  20  U.S.C  1070b  et 
seq. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038.  Federal  Perkins  Loan 
Program:  84.033.  Federal  Work-Study 
Program:  and  84.007,  Federal  Supplemental 
Educational  Opportunity  Grant  Program) 

Dated:  )uly  22, 1993. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  93-18056  Filed  7-28-93: 8:45  ami 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  M.0231 

Research  In  Education  of  Individuals 
Witli  DIsabilltiea  Program;  Notice 
inviting  Appllcatione  for  New  Awards 
fbr  Fiscal  Yeer  1994 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services,  including  professionals 
in  regular  education  environments,  to 
provide  children  with  disabilities 
efl^Bctlve  instruction  and  enable  them  to 
successfully  learn. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Eligible 
applicants  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  88.  81.  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  324. 

Applications  Available:  August  20, 
1993. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  324.10.  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priorities.  The 


Secretary  funds  under  these 
competitions  only  applications  that 
meet  one  of  these  absolute  priorities: 

Absolute  Priority  1 — Advancing  and 
Improving  the  Research  Knowledge  Base 
(CFDA  84.023A) 

This  priority  supports  a  wide  range  of 
research  and  related  activities  that 
support  innovation,  development, 
exchange,  and  use  of  advancements  in 
knowledge  and  practice  designed  to 
contribute  to  the  improvement  of 
instruction  and  learning  of  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priorities.  However,  imder  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 

The  Secretary  is  particularly 
interested  in  pilot  studies,  projects  that 
employ  new  methodologies,  descriptive 
studies,  projects  to  advance  assessment, 
projects  that  synthesize  state-of-the-art 
research  and  practice,  projects  for 
research  dissemination  and  utilization, 
and  projects  that  analyze  extant  data 
bases,  llie  Secretary  further  encourages 
studies  that  use  these  approaches  to 
address  the  needs  of  infants,  toddlers, 
children  and  youth  with  disabilities 
from  racial  or  ethnic  minority  groups. 


Absolute  Priority  2— Student-Initiated 
Research  Projects  (CFDA  84.0233) 

This  priority  provides  support  for 
student-initiated  research  projects 
focusing  on  special  education  and 
related  services  fbr  children  and  youth 
with  disabilities  and  early  intervention 
services  for  infants  and  toddlers, 
consistent  with  the  purposes  of  the 
program,  as  described  in  34  CFR  324.1. 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  appUcations 
that  meet  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Short-term  projects  (up  to  12  months) 
that  would  develop  research  skills  in 
postsecondary  students.  The  Secretary 
further  encourages  projects  that,  while 
carried  out  by  the  student,  would 
include  a  principal  investigator  who 
serves  as  a  mentor  to  the  student/ 
researcher.  . 

Absolute  Priority  3— Field-Initiated 
Research  Projects  (CFDA  84.023C) 

This  priority  provides  support  fbr 
field-initiated  research  projects  focusing 
on  special  education  and  related 
services  for  children  and  youth  with 
disabiUties  and  early  intervention 
services  for  infants  and  toddlers, 
consistent  with  the  purposes  of  the 
program,  as  described  in  34  CFR  324.1. 


RESEARCH  IN  EDUCATION  OF  INDIVIDUALS  WITH  DISABILITIES  PROGRAM 

(Application  Notices  for  Fiscal  Year  1994] 


rmeandCFDANo. 

De^linetor 
transmttai  ol 
•pptcations 

Estimated 

available 

funds* 

Estimated  range  or  size  ol 
awards 

Estimated  No. 
of  awards* 

Project  period 
in  months 

Advancing  and  improving  the  research 
iBWwitodge  base  (CFDA  No.  84.023A). 

StUdsnI-iniliated  research  protects  (CFDA 
No.  84.0236). 

Field-initiatad  research  projects  (CFDA 
No.  84.023C). 

10/22/93 
10^*22/93 
01/14^94 

$1,725,000 

150.000 

3.120.000 

$50,000-100.000   for   antirs 

5.000-20.000      for      antira 

project  period  2. 
100,000-180.000  per  years  .. 

23 

12 
20 

Up  to  12. 
UptolZ 

uptoeo. 

« Projects  wM  not  be  fcjnded  m  excess  of  $100,000  for  Ihe  entire  project  period.  Any  project  approved  by  reviewers  that  exceeds  the  estimated 
size  of  award  wM  be  required  to  tw  performed,  as  proposed,  within  the  announced  amount 

'Projects  wH  not  be  funded  in  excess  of  $20,000  for  the  entire  project  period.  Any  project  approved  by  reviewers  that  exceeds  the  estimated 
size  of  award  wU  be  raquirad  to  be  performed,  as  proposed,  within  the  announced  amount 

aProjects  wiU  not  be  Rjnded  in  excess  of  $180,000  in  the  first  year.  Any  project  approved  by  reviewers  that  exceeds  the  estimatsd  size  of 
award  wl  be  raquirsd  to  be  perfonned.  as  proposed,  within  the  announced  amount  Multi-year  projects  are  Klceiy  to  be  level  fonded  unless  there 
are  incrsssss  in  costs  attributable  to  significant  changes  in  activity  level. 

NOTE:  The  Departntent  of  Education  is  not  bound  1^  any  estimates  of  available  fUnds  or  number  of  awards  contained  in  ttiis  notice. 


For  Technical  Information  Contact: 
For  information  on  the  Advancing  and 
Improving  the  Research  Knowledge 
Base  (CFDA  84.023A)  competition. 


please  contact  Judith  Fein,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3524,  Switzer 
Building.  Washington.  DC  20202-2641. 


Telephone:  (202)  205-6116.  For 
information  on  the  Student-Initiated 
Research  Projects  (CFDA  84.023B) 
competition,  please  contact  Dr  Melville 
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;.  Appell,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW..  room  3529, 
Switzer  Building.  Wa^iington.  DC 
20202-2641.  Telephone:  (202)  205- 
8113.  FcMT  information  on  the  Field- 
Initiated  Research  Projects  (CFDA 
84.023C)  competition,  please  contact  Dr. 
Tom  V.  Hanley,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
room  3526,  Switzer  Building, 


Washington.  DC  20202-2641. 
Telephone:  (202)  205-8110. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3525,  Switzer  Building, 
Washington.  DC  20202-2641. 
Telephone  (202)  205-8953.  Individuals 


who  are  hearing  impaired  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339. 


I  Aolhwitjr:  20  U.S.C  1441-1443. 
DatMi:  July  23, 1993. 
WiiliuB  L.  Smith. 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  93-18055  FUed  7-28-93;  8:45  tm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  377 

RIN  1t20-AB23  ! 

OeflKNistration  Projects  to  Increase 
Client  Choice  Program 

AGENCY:  Department  of  Education. 
ACTXM:  Final  Regulations. 

SUMMARY:  The  Secretary  adopts  these 
regulations  to  implement  the 
Demonstration  Projects  to  iBcrease 
client  Choice  Program  (program) 
authorized  in  the  Rehabilitation  Act 
Amendments  of  1992.  The  program 
provides  grants  to  States  and  public  and 
nonprofit  agencies  and  organizations  to 
pay  all  or  part  of  the  costs  of  projects  to 
demonstrate  ways  to  increase  client 
choice  in  the  rehabilitation  process.  The 
final  regulations  incorporate  statutory 
requirements  and  provide  rules  for 
applying  for  and  spending  Federal 
funds  provided  under  this  program. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  ptiblished  in  the  Federal 
Register. 

FOR  FURTHER  MFORMAHON  CONTACT:  Ann 
Queen,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  S.W..  Room 
3038.  Mary  E.  Switzer  Building. 
Washington.  D.C  20202-2575. 
Telephone:  (202)  205-8292.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  BBjr  call  the  TDD 
number  at  (202)  205-5^96. 

SUPPLEMENTARY  aiFORMATION:  These 
final  regulations  implement  the 
Demonstration  Projects  to  Increase 
Client  Choice  Program  authorized  in 
title  Vin.  section  802(g].  of  the 
RehabiUtation  Act  of  1973.  as  amended 
by  the  Rehabilitation  Act  Amendments 
of  1992  (Pub.  L  102-569,  enacted 
October  29. 1992)  (the  Act).  The 
purpose  of  the  program  is  to  stimulate 
creative  efforts  to  increase  client  choice 
in  the  rehabilitation  process,  including 
choice  in  selecting  vocational  goals  and 
objectives,  services  to  achieve  those 
objectives,  and  providers  of  services, 
thereby  improving  the  quality  of  the 
rehabilitation  process.  The  program  is 
an  important  step  forward  in  adiieving 
the  National  Education  Goals. 
Specifically,  the  program  addresses  Goal 
Five,  which  calls  for  every  adult 
American  to  be  literate  and  to  possess 
the  skills  necessary  to  compete  in  a 


global  sconmny  and  to  exercise  the 

i^ts  and  responsibilities  of 

citizenship,  by  providing  ir 

vocational  rehabilitation  opf 

for  an  increased  number  of  people  imA 

disabilities. 

On  April  1. 1993,  the  Seamiary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  pragrsw  m 
the  Federal  Register  (58  FR 17308).  The 
major  issues  related  to  this  |— y—  sra 
discussed  in  the  preamble  totiiel 
The  major  differences  betwe 
proposed  regulations  and  these  Rari 
regulations  are  as  follows: 

•  The  minimum  scope  of  cbeica  that 
grantees  are  required  to  provide  to 
clients  has  been  expanded  fron  cfaoioe 
in  the  selection  of  provideis  to  dioice  in 
the  selection  of  goals,  ssrvioss.  and 
providers. 

•  Several  provisions  have  been  added 
to  ensure  that  clients  who  participete  in 
this  program  are  provided  the 
information  they  need  to  make  Bifenaed 
choices  and  that,  if  the  client  requests, 
family  members,  guardians,  ar 
authorized  representatives  wSH  he 
permitted  to  participate  in  the 
development  of  the  client's  written 
plan. 


Analysis 


and 


Fifteen  commenters  responded  to  the 
Secretary's  invitation  to  comment  on  the 
NPRM.  The  following  is  an  analysis  of 
those  oonunents  and  of  the  rhan§si  that 
have  been  made  in  the  regulations  since 
publication  of  the  NPRM.  SufasUatiiis 
issues  aie  discussed  under  the  section  oi 
the  regulations  to  which  theypertam. 
Minor  and  technical  changes  to  the 
language  pablisbed  in  the  NPRM — and 
suggested  nfaangas  the  Secretary  is  not 
legally  authorized  to  make  under  the 
applicable  statutory  authority    are  aat 
always  addressed. 

Title  I  standards 

Comment:  Two  commentess 
expressed  the  view  that  all  ofthe 
standards,  rights,  and  remedies 
applicable  to  the  State  Vocational 
Rehabilitation  Services  Prograai  and  its 
clients,  such  as  an  order  of  selactiao 
requirement  that  gives  priority  to 
individuals  with  the  most  severe 
disabilities  and  client  appeal  rights, 
should  apply  to  the  demonstratioB 
projects  under  this  program. 

Discussion:  The  State  Vocational 
Rehabilitation  Services  Progiam  and  all 
ofthe  standards,  rights,  and  rsaedies 
applicable  to  that  program  and  Ms 
clients  are  authorized  under  title]  ofthe 
Act.  Congress  established  this 
demonstration  program  under  section 
802(g)  of  title  VIII  of  the  Act.  There  is 
no  basis  in  section  B02(g)  for  requiring 


demonstration  projects  under  this 
program  to  comply  with  all  ofthe 
standards,  rights,  and  remedies 
applicable  to  the  State  Vocational 
Rshabilitation  Services  Program.  In 
addition,  as  a  matter  of  policy,  the 
Secretary  believes  that  applying  all  of 
the  title  I  requirements  would  be  too 
burdensome  for,  snd  contrary  to  the 
nature  of,  demonstration  projects  that 
trill  be  operating  on  budgets  of 
approximately  $400,000. 
Changes:  None. 

Scope  of  choice  (Section  377.3) 

Comment:  A  number  of  commenters 
objected  to  the  feet  that  the  proposed 
rsfdations  do  not  require  projects  to 
provide  choice  in  all  aspects  of  the 
rehabilitation  process.  Several 
commenters  stated  that  the  regulations 
are  inconsistent  with  the  statute  in  this 
respect.  Some  commenters  specifically 
urged  that  choice  of  employment  goals 
and  outcomes  be  required,  and  some 
commenters  specifically  emphasized  the 
need  for  choice  of  services. 

Discussion:  Section  802(g)(1)  ofthe 
Act  provides  the  Commissioner  with  the 
authority  to  make  grants  for  projects  to 
demonstrate  ways  to  increase  client 
choice  in  the  rehabilitation  process, 
including  the  selection  of  providers  of 
vocational  rehabilitation  services.  The 
Secretary  does  not  interpret  this 
provision  to  require  each  project  to 
demonstrate  choice  in  all  aspects  ofthe 
rehabilitation  process.  However,  the 
Secretary  agrees  that  the  program 
regulations  should  require  each  project 
to  demonstrate  ways  to  provide 
increased  client  choice  in  the  selection 
of  goals  and  services,  as  well  as 
providers.  Moreover,  the  Secretary  will 
seek  to  fund  projects  that,  as  a  group, 
demonstrate  choice  in  all  aspects  of  the 
rehabilitation  process. 

Changes:  Section  377.1  has  been 
revised  to  provide  that  the  program  is 
designed  to  assist  projects  that 
demonstrate  ways  to  increase  client 
choice  in  the  vocational  rehabilitation 
peeoess,  including  the  choice  of  goals, 
servioes,  and  providers. 

Section  377.3(a)  has  been  revised  to 
provide  that,  at  a  minimum,  all  projects 
must  demonstrate  ways  to  incresse  the 
choices  available  to  clients  in  selecting 
goals,  services,  and  providers. 

Section  377.21(a)(l)(i)  has  been 
revised  to  provide  that  the  Secretary 
revioMrs  each  applicant's  plan  of 
operation  to  determine  the  extent  to 
which  the  project  will  provide  increased 
dieat  choice  in  the  rehabilitation 
process,  including,  at  a  minimum, 
choice  in  the  selection  of  goals,  services, 
and  provides. 
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Section  377.21  has  also  been  revised 
to  add  a  new  paragraph  (a)(8)  to  provide 
that  in  reviewing  each  applicant's  plan 
of  operation,  the  Secretary  considers  the 
extent  to  which  the  applicant's  plan 
describes  a  satisfactory  system  for 
conducting  vocational  assessment  with 
eligible  clients  to  ensure  that  a  full 
range  of  vocational  goals  are  considered. 

Eligible  client  (Section  377.5(b)) 

Comment:  One  commenter  asked  why 
individuals  who  are  ciurently  receiving 
vocational  rehabilitation  services  are  not 
eligible  cUents  under  this  program. 
Another  commenter  recommended  that 
the  definition  of  "eligible  client"  under 
this  program  be  revised  to  be  consistent 
with  the  eligibility  requirements  under 
the  State  Vocational  Rehabilitation 
Services  Program. 

Discussion:  The  definition  of  "eligible 
client"  is  taken  from  section  802(g)(8)(B) 
of  the  statute.  The  Secretary  does  not 
have  the  authority  to  change  this 
definition. 

Changes:  None. 

Employment  outcome  (Section  377.S(c)) 

Comment:  One  commenter  wondered 
whether  sheltered  employment  is 
excluded  from  the  definition  of 
"employment  outcome." 

Discussion:  The  definition  of 
"employment  outcome"  in  the 
regulations  for  this  program  is 
consistent  with  the  definition  of  the 
term  under  the  title  I  program.  Any 
employment  outcome  that  the  Secretary 
has  permitted  in  the  past  under  the 
State  Vocational  Rehabilitation  Services 
Program  is  permitted  under  this 
program.  "Sheltered  employment"  is 
included  within  the  phrase  "extended 
employment  in  a  community 
rehabilitation  program"  in  the  definition 
of  "employment  outcome"  in  these 
regulations. 

Changes:  None. 

Voucher  (Sections  377.S(c)  and 
377.21(a)(7)) 

Comment:  One  commenter 
recommended  that  the  definition  of  this 
term  be  revised  to  specify  that  a  voucher 
must  be  for  a  specific  service  to  be 
delivered  during  a  specific  time  period. 
Another  commenter  was  concerned  that 
a  voucher  of  a  certain  monetary  value 
might  provide  an  affluent  client  with  a 
greater  range  of  choices  than  a  voucher 
of  the  same  monetary  value  would 
provide  a  more  finandally  needy  client. 
That  commenter  recommended  an 
economic  needs  test  for  anyone 
participating  in  a  voucher  program  to 
ensure  comparability  of  services. 

Discussion:  The  definition  of 
"voucher"  is  purposely  broad  because 


the  Secretary  does  not  wish  to  restrict 
creativity  in  the  development  of 
demonstration  projects  proposing  the 
use  of  vouchers.  The  Secretary  believes 
that  the  regulations  provide  appropriate 
checks  on  the  use  of  vouchers  in 
§  377.11(a)(6).  which  requires  applicants 
that  propose  a  voucher  system  to 
describe  the  manner  in  which  they  will 
determine  the  monetary  value  of 
vouchers,  and  in  §  377.21(a)(7).  which 
authorizes  the  Secretary  to  consider  the 
extent  to  which  the  proposed  use  and 
valuation  of  vouchers  is  workable.  The 
Secretary  declines  to  add  any  further 
restrictions  on  the  potential  uses  of 
vouchers  to  the  regulations. 
Changes:  None. 

Informed  choice  (Section  377.11) 

Comment:  A  number  of  commenters 
recommended  that  provisions  be  added 
to  the  regulations  to  ensure  that  clients 
are  provided  necessary  information  to 
make  informed  choices.  One  commenter 
recommended  that  each  project  include 
a  training  component  to  improve 
clients'  abilities  to  make  informed 
choices.  Several  commenters  noted  that 
individuals  with  cognitive  disabilities 
may  need  alternative  modes  of 
communication,  in  order  to  participate 
meaningfully  in  the  preparation  of  the 
written  services  plan.  One  commenter 
suggested  that  the  written  plan  be 
prepared  in  a  client's  native  language. 
Several  commenters  recommended  that 
family  members,  guardians,  or 
authorized  representatives  be  allowed  to 
participate  in  the  development  of  the 
written  plan.  Several  commenters 
recommended  that  the  written  plan 
include  a  statement  by  the  client 
describing  how  he  or  she  was  informed 
about  and  involved  in  choosing  among 
alternative  goals,  services,  and 
providers.  Several  commenters 
recommended  that  applicants  be 
required  to  describe  in  their 
applications  the  manner  in  which  they 
would  provide  the  information 
necessary  for  clients  to  make  informed 
choices. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  clients  should  be 
afforded  the  opportunity  to  make 
informed  choices.  The  Secretary 
believes  that  in  order  to  afford  Uiis 
opportunity,  clients  must  be  provided 
with  information  about  their  options 
and  have  the  right  to  have  family 
members,  guardians,  advocates,  or  other 
authorized  representatives  participate  in 
the  development  of  their  written  plan. 
In  addition,  the  Secretary  believes 
alternative  modes  of  communication 
should  be  provided  for  individuals  with 
cognitive  disabilities,  if  necessary,  to 
provide  informed  choice.  Although  the 


Secretary  agrees  that  preparing  the 
written  plan  in  the  native  language  of 
clients  would  also  promote  informed 
client  choice,  the  Secretary  believes  it 
would  impose  too  great  a  burden  to 
require  this  of  all  demonstration 
projects  and  declines  to  add  it  to  the 
regulations. 

Changes:  Section  377.11(a)  would  oe 
revised  to  add  a  new  provision  that 
requires  applicants  to  describe  the 
manner  in  which  they  will  provide 
individuals,  including  individuals  with 
cognitive  disabilities,  the  information 
necessary  to  make  informed  choices, 
including,  at  a  minimum,  informed 
choices  in  the  selection  of  goals, 
services,  and  providers. 

Section  377.11(b)(1)  would  be  revised 
to  require  that  applicants  assure  that,  if 
a  cUent  elects,  the  client's  written  plan 
will  be  established  with  the 
participation  of  family  members, 
guardians,  advocates,  or  other 
authorized  representatives  of  the  client. 

Accreditation  standards  (Section 
377.11(a)(3)) 

Comment:  Several  commenters  were 
concerned  that  existing  State 
accreditation  standards  may  not  be 
appropriate  for  the  new  methods  and 
types  of  providers  that  may  be  used  in 
this  demonstration  program,  and  one 
commenter  recommended  that  projects 
be  allowed  to  develop  alternative 
accreditation  methods.  Other 
commenters  were  concerned  that  the 
existing  accreditation  standards  in  some 
States  may  not  be  stringent  enough  and 
recommended  that  professional 
certification  be  required.  Several 
commenters  suggested  that  the 
regulations  should  include  more 
specific  requirements  regarding  the 
quality  assurance  of  providers.  One 
commenter  recommended  that 
accreditation  be  required  from  national 
credentialing  bodies. 

Discussion:  The  requirement  that 
providers  be  accredited  or  meet  other 
quality  or  cost  control  criteria  of  the 
State  is  taken  bom  section  802(g)(3)(ii) 
of  the  statute.  The  Secretary  believes  it 
is  both  appropriate  and  consistent  with 
the  Act  to  leave  quality  assurance 
standards  up  to  the  States.  The 
Secretary  intends  to  evaluate  the 
effectiveness  of  State  accreditation  and 
other  quality  assurance  standards  in  the 
Department's  overall  evaluation  of  the 
demonstration  programs. 

Changes:  None. 

Misspent  Funds  (Section  377.11(a)(5)/ 
Preamble) 

Comment:  Several  commenters 
requested  clarification  of  the  term 
"misspent  fimds,"  which  is  used  in  the 
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preamble  of  the  NPRM.  Commenters 
asked  if  funds  would  be  considered 
"misspent"  if  a  client  did  not  find  a  job 
or  was  not  sucQessfuIly  rehabilitated,  if 
the  cost  of  a  service  was  too  high,  or  if 
a  client  was  dissatisfied  with  the 
services  provided.  One  commenter 
asked  if  the  term  "misspent  funds" 
would  be  interpreted  to  apply  only  to 
situations  in  which  a  provider  enga^s 
in  false,  misleading,  or  deceptive 
practices.  Commenters  recommended 
that  the  reference  to  misspent  funds  be 
removed  from  the  preamble  uf  the 
NPRM  or  that  the  term  be  defined  more 
clearly,  and  that  more  guidance  be 
provided  concerning  the  establishment 
of  costs  for  services. 

Discussion:  The  Secretary  does  not 
believe  funds  are  misspent  if  a  client 
does  not  find  a  job  or  if  a  client  is 
dissatisfied  %irith  services.  The  Secretary 
believes  funds  are  misspent  if  they  are 
<;peiit  in  violation  of  the  regulatory  or 
statutory  provisions  governing  the 
program.  For  exampfe,  the  Secretary 
believes  funds  would  be  misspent  if 
they  were  provided  to  an  Individual 
with  a  disability  who  was  already 
receiving  services  under  an 
individualized  written  rehabilitation 
p.'-ogram  established  through  a 
designated  State  unit  or  if  they  were 
paid  to  a  service  provider  that  did  not 
meet  the  accreditation  or  other  quality 
assurance  critana  established  by  the 
State.  The  Secretary  does  not  believe 
any  further  guidance  in  the  regulations 
regarding  the  establishment  of  costs  for 
services  or  the  meaning  of  misspent 
funds  is  necessary  or  appropriate  at  this 
time. 

Changes;  None.  | 

Plan  of  Operatiaa:  langB  afdUsabtlities 
(Section  377.Z1(aU 

Comment:  Some  commenters  were 
concerned  that  the  proposed  regulations 
do  not  require  demonstration  projects  to 
serve  individuals  from  a  full  range  of 
disability  groups,  including  individuals 
with  severe  disabilities.  One  commenter 
suggested  that  a  significant  cross- 
disability  sample  is  necessary  for 
evaluation  purposes.  Some  commenters 
recommended  that  the  non- 
discrimination provision  also  require 
appUcants  to  ensure  that  clients  would 
be  selected  without  regard  to  the  type  or 
severity  of  their  disability. 

Discussion:  The  Secretary  agrees  that 
a  significant  cross-disability  sample 
would  be  most  useful  for  evaluation 
purposes.  For  this  reason,  under 
§  377.22(b),  the  Secretary  considers  the 
diversity  of  clients  served  among  all  of 
the  funded  projects  in  making  grants 
'.ir.der  this  program.  However,  the 
SK:retary  does  not  intend  to  require 


each  project  to  serve  a  full  range  of 
disabihty  groups  because  the  Secretary 
believes  that  it  would  restrict  the 
creativity  of  strategies  proposed  by 
applicants  to  increase  client  choice. 
Changes:  None. 


Project  period  (: 


377^1(aMlNii)) 


Comment:  Several  commenters 
expressed  concern  that  not  all  eligible 
clients  would  attain  emph>]rment 
outcomes  within  the  project  period.  One 
commenter  suggested  that  applicants  be 
permitted  to  request  an  extended  project 
period  based  on  the  needs  of  eligible 
clients. 

Discussion:  The  term  "project  period" 
is  defined  in  the  Education  Depmtment 
General  Administrative  Regulations 
(EDGAR)  to  mean  the  period  for  which 
the  appropriate  official  of  the 
Department  approves  a  project.  (34  CFR 
77.1)  EDGAR  also  provides  for  an 
extension  of  the  project  period  under 
special  circumstances  described  in  34 
CFR  75.261.  The  Secretary  does  not 
believe  there  is  any  need  to  deviate  firom 
the  provisions  contained  in  EDGAR  for 
projects  funded  under  this  program. 

Changes:  None. 

Application  requirements  (Section 
377.21(aK4M 

Comment:  Two  commenters 
expressed  the  view  that  it  will  be  very 
difficult  for  applicants  to  provide 
information  regarding  the  nunber  of 
eligible  clients  availwie  to  participate 
in  a  project  by  type  of  disabiUty  and  the 
number  of  eligible  clients  available  to 
participate  in  a  project  who  are 
individuals  with  severe  disabilities. 

Discussion:  The  Secretary  believes  it 
is  important  for  applicants  to  have  some 
knowledge  regardiag  the  available  pools 
of  eligible  clients  in  order  to  develop 
useful  demonstration  projects.  The 
Secretary  expects  applicants  to  use 
existing  data  sources  to  obtain  this 
information,  including,  for  example. 
data  from  the  decennial  census  that 
includes  information  on  the  numbers  of 
individuals  with  work-velated 
disabilities  in  a  given  geographic  area. 

Changes:  None. 

Adequacy  of  resources:  Facilities 
(Section  377.21(b)(2Ni)) 

Comment:  One  commenter  asked 
whether  the  word  "facilities"  in  the 
selection  criteria  should  be  replaced 
with  the  word  "programs." 

Discussion:  "Facilities"  as  used  in 
this  provision  of  the  selection -criteria 
refers  to  the  buildings  an  applicant  tor 
a  demonstratioo  project  plans  to  use. 
"Facilities"  is  defined  in  the 
Department's  grant  regulations  in  34 
CFR  77.1(c).  The  Secretary  does  not 


believe  it  would  be  appropriate  to 
replace  Hie  word  "fadtities"  wi&  the 
word  "programs"  in  tills  context. 
Changes:  None. 

Enablii^  rhoire  <Sectio«  377.2KcM3)) 

ComTfient;  One  commenter  suggested 
replacing  the  word  "allowing"  in 
§  377.21(cK3)  of  the  proposed 
regulations  with  the  word  "enabling." 

Discussion:  The  Secretary  agrees  that 
the  concept  of  "enabling"  choice  is 
more  consistent  witii  the  purposes  of 
the  program,  whidi  is  to  empo%ver 
clients  to  make  informed  dioioes. 

Changes:  The  word  "allowing"  in 
paragraph  (c)(3)  of  $377.21  has  been 
removed,  and  the  word  "enabling"  has 
been  inserted  in  Its  place. 

Evaluation  plan  (Section  377.21(d}) 

CommeM:  Sevwal  conrnienten  made 
suggestions  fw  strengthening  the 
evaluation  plan  requirements.  One 
commenter  suggested  requiring 
independent  evaluations  of  project 
outcomes.  One  commenter  suggested 
that  evaluation  make  use  of  quahtative, 
as  well  as  quantitative,  data.  One 
commenter  recommended  that  systems 
for  monitoring  and  accounting  for  the 
use  of  funds,  for  determining  the 
monetary  value  of  services  or  products, 
and  for  ensuring  client  satisfaction  be 
highlighted  in  any  evaluation  nlan. 

DiScusfi/on.'Se^on  802(g)(7]  of  the 
Act  requires  the  Commissioner  of  the 
Rehabilitation  Services  Administration 
(RSA)  to  conduct  an  evaluation  of  the 
demonstration  projects  funded  under 
this  program  with  respect  to  services 
provided,  clients  served,  client 
outcomes  obtained,  implementation 
issues  addressed,  the  cost  effectiveness 
&f  the  project,  and  the  effects  of 
increased  client  choice  on  clients  and 
service  providen.  The  Department  is  in 
the  process  of  developing  an  evaluation 
plan  for  this  program  in  accordance 
with  these  statutory  requirements  and 
will  consider  these  comments  in 
formulating  that  plan.  The  Secretary 
does  not  believe  it  is  necessary  or  useful 
to  requira  each  pn^act  to  have  an 
independent  evaluator  evaluate  its 
project  Nor  does  the  Secretary  believe 
it  is  necessary  to  strei^then  the 
evaluation  plan  raquiMments  for  each 
project 

Changes:  None. 

Record  coilcLtioB  nqnsrainents  (Section 
377.3tS(a)) 

CommenL  One  commenter  noted  that 
the  record  collection  provisions  in  the 
proposed  regulations  would  require 
grantees  to  collect  iaionnatioD  regarding 
the  national  ori^  of  clients,  whkii  is 
not  required  under  the  current  data 
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reporting  system  for  the  State 
Vocational  Rehabilitation  Services 
Program.  Other  commenters 
reconunmided  that  grantees  be  required 
to  provide  information  r^arding  post- 
plaoem«at  services  and  consumer 
satisEsction. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  the  record 
collection  requirements  under  this 
program  should  be  consistent  with  the 
requirements  under  the  State  Vocational 
Rehabilitation  Services  Program.  The 
Secretary  also  agrees  that  information 
should  be  provided  regarding  any  post- 
placement  services  ^t  are  provided 
and  believes  that  paragraph  (a)(1)  of  this 
section,  which  requires  grantees  to 
provide  information  regarding  the  types 
of  services  provided,  includes  any  post- 
placement  services  that  are  provided. 
Hie  Secretary  agrees  that  client 
satisfaction  information  should  be 
obtained  and  evaluated,  but  believes 
this  is  best  done  independently  in  the 
Department's  program  evaluation,  rather 
th^  by  each  grantee  as  part  of  its 
project  evaluation. 

Changes:  The  term  "national  origin" 
has  been  removed  bom  the  record 
collection  requirements  in  §  377.30(a)(3) 
of  the  final  regulations. 

Qient  Assistance  Program  (CAP) 
(Section  377  Jl) 

Comment:  Some  commenters 
requested  that  RSA  provide  additional 
guidance  to  the  CAP  in  terms  of  its 
jurisdiction  over  and  relationship  to 
service  providers  xmder  this  program. 

Discussion:  The  Secretary  agrees  that 
additional  guidance  regarding  this  issue 
would  be  useful,  but  does  not  believe 
the  regulations  for  this  program  are  the 
proper  vehicle  for  providing  this 
guidance.  This  issue  will  be  clarified  in 
future  sub-regulatory  guidance 
regarding  the  nature,  scope,  and 
authority  of  the  CAP. 

Changes:  None. 

MatcUag  (SactiiHl  377.32) 

Cooimeirt:  One  commenter 
recommended  that  a  provision  be  added 
to  the  regulations  to  permit  waiver  of 
the  matdhing  requirement  for  applicants 
from  nual  or  economically  depressed 
areas. 

Discussion:  The  regulations  do  not 
establish  a  specific  matrfiing 
requirement,  but  instead  permit  the 
Secretary  to  determine  each  year4hat 
new  awards  are  made  whether  to 
require  a  match,  not  to  exceed  10 
percent  of  project  costs.  The  Secretary 
believes  that  if  such  a  requirement  is 
imposed  it  should  be  applied  uniformly 
to  all  grantees. 

Changes:  None. 


Miscellanaoos 

Comment:  One  commenter  urged  that 
a  portion  of  funds  under  this  program  be 
set  aside  for  demonstration  projects  that 
increase  choice  for  individuals  who 
have  mental  retardation. 

Discussion:  There  is  no  basis  in  the 
statute  for  setting  aside  funds  under  this 
program  for  projects  that  serve  only 
individuals  who  have  mental 
retardation. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  proposed 
regulations  be  strengthened  to  require 
each  project  to  establish  an  advisory 
committee  of  consumers  and  providers 
to  participate  in  the  design,  oversight, 
and  evaluation  of  the  project 

Discussion:  The  Secretary  encourages 
projects  to  establish  advisory 
committees,  but  declines  to  require  that 
every  project  be  designed  and  overseen 
by  an  advisory  committee  of  consumers 
and  providers.  The  Secretary  notes  that 
if  a  project  does  establish  an  advisory 
committee,  the  requirements  relating  to 
advisory  committees  in  34  CFR  369.46 
would  apply,  as  provided  under  §  377.4 
of  these  final  regulations. 

Changes:  None. 

Comment:  None. 

Discussion:  Through  Department 
review,  it  was  noted  that  the  term 
"individual  with  a  severe  disability." 
which  is  used  several  times  in  the 
proposed  regulations,  was  not  defined. 

Changes:  The  term  "Individual  with  a 
severe  disability"  is  defined  in  section 
7(15}(A)  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  that  definition 
has  been  added  to  §  377.S  of  the  final 
regulaticms. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovanunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


In  the  notice  of  proposed  mlemsking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  docrmient  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  SubfBcto  ia  34  CFR  Part  377 

Choice,  Grant  programs — education. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements.  Vocational  rehabiUtation. 

(Catalog  of  Pedenl  Domestic  Anistance 
Number  has  not  been  Msigned) 

Dated:  July  9, 199S. 
Richard  W.  Riley. 
Secretory  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regiilations  by  adding 
a  new  part  377  to  read  as  follows: 

PART  377— DEMONSTRATION 
PROJECTS  TO  INCREASE  CUENT 
CHOICE  PROGRAM 

Subpart  A— Geneial 

5«c 

377.1  What  is  the  Demonstration  Projects  to 
Increase  Client  Choice  Program? 

377.2  Who  is  eligible  for  an  award? 

377.3  What  types  of  activities  may  the 
Secretary  fund? 

377.4  What  regulations  apply? 

377.5  What  deBnitions  apply? 

Subpart  B    Wow  Doas  One  Apply  tor  an 
Award? 

377.10  How  does  an  eligible  entity  apply 
for  an  award? 

377.11  What  is  the  content  of  an 
appUcation  for  an  award? 

Subpart  C-Mow  Doae  the  Secretary  Make 
an  Award? 

377.20  How  does  the  Secretary  evaluate  an 
application? 

377.21  What  selection  criteria  does  the 
Secretary  use? 

377.22  What  additional  factors  does  the 
Secretary  consider  in  mailing  grants? 

Subpart  D— What  Poel-Award  CondMona 
Must  be  Met  by  a  Grantee? 

377.30  What  information  must  a  grantee 
nuuntain  and  provide  to  the  Secretary? 

377.31  What  infonnation  must  a  grantee 
provide  to  eligible  clients? 

377.32  What  are  the  matching 
requtrsments? 
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AadMrily:  Sec  802(g)  of  the  Rehabilitation 
Act  of  1973:  29  U.S.C  797a(g),  unless 
otherwise  noted. 

Subpert  A— General 


1377.1    Whallattw 


UMI 


The  Demonstration  Projects  to 
Increase  Client  Choice  Program  is 
designed  to  provide  financial  assistance 
for  projects  that  demonstrate  ways  to 
increase  client  choice  in  the  vocational 
rehabilitation  process,  including  choice 
in  the  selection  of  vocational 
rahabihtation  goals,  services,  and 
providers. 

(Authority:  Sec.  802(gMl)  of  the 
Rehabilitation  Act  of  1973;  29  U.S.C 
797a(g)(l)) 

f377.2    WholeeUgiMeforanaward? 
States  and  public  and  nonprofit 
agencies  and  organizations  are  eligible 
to  receive  a  grant  under  this  program. 

(Authority:  Sec  802(gKl)  of  the 
Rehabilitation  Act  of  1973:  29  U.S.C. 
797a(gKl))  I 

fS77J    WhattypeeofaetivMesmaythe 
Secrettvy  fund7 

The  Secretary  provides  financial 
assistance  under  this  program  for 
activities  that  are  directly  related  to 
planning,  operating,  and  evaluating 
projects  to  demonstrate  effective  ways  to 
increase  the  choices  available  to  eligible 
clients  in  the  rehabilitation  process  as 
follows: 

(a)  At  a  minimum,  all  projects  must 
demonstrate  eR^active  ways  to  increase 
the  choices  available  to  clients  in 
selecting  goals,  services,  and  providers 
of  services. 

(b)  Projects  may  also  use  these  funds 
to  demonstrate  additional  ways  to 
increase  the  choices  available  to  clients 
in  the  rehabilitation  process. 

(Authority:  Sees.  802(g)(1)  and  802(g)(2)(A)  of 
the  Rehabilitation  Act  of  1973;  29  U.S.C 
797a(g)(l)and(2)) 

f  377.4    What  regutotione  apply? 

The  following  regulations  apply  to  the 
Demonstration  Projects  to  Increase 
Client  Choice  Program: 

(a)  The  Education  Department  (General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Proyams). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 


(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  (^vemments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  ((k>vemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
C^jvemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  following  regulations  in  34 
CFR  Part  369  (Vocational  Rehabilitation 
Service  Projects):  §§  369.43.  369.46,  and 
369.47. 

(c)  The  regulations  in  this  part  377. 

(Authority:  Sec.  802(g)  of  the  Rehabilitation 
Act  of  1973:  29  U.S.C  797a(g)) 

1377.5    What  deflnMons  apply? 

(a)  Definitions  in  the  Fehabilitation 
Act  of  1973,  as  amended  (the  Act).  The 
following  terms  used  in  this  part  are 
defined  in  the  Act: 

Client  or  eligible  client  means  an 
individual  with  a  disability  who  is  not 
currently  receiving  services  under  an 
individualized  written  rehabilitation 
program  established  through  a 
designated  State  unit.  (Section  802(g)(8) 
of  the  Act) 

Individual  with  a  disability  means  any 
individual  who— 

(1)  Has  a  physical  or  mental 
impairment  that  for  that  individual 
constitutes  or  results  in  a  substantial 
impediment  to  employment:  and 

(2)  Clan  benefit  in  terms  of  an 
employment  outcome  from  vocational 
rehabilitation  services  provided 
pursuant  to  title  I,  II,  III.  VI.  or  VIII  of 
the  Act.  (Section  7(8)(A)  of  the  Act) 

Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(1)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(2)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time:  and 

(3)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musojlo-skeletal  disorders,  neurological 


disorders  (including  stroke  and 
epilepsy),  spinal  cord  conditions 
(including  paraplegia  and  quadriplegia). 
sickle  cell  anemia,  specific  learning 
disability,  end-stage  renal  disease,  or 
another  disability  or  combination  of 
disabilities  determined  on  the  basis  of 
an  assessment  for  determining  eligibility 
and  vocational  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation.  (Section  7(15)(A)  of  the  Act) 

State  means  each  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  American  Samoa,  the 
(Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  (imtil 
the  Compact  of  Free  Association  with 
Palau  takes  effect).  (Section  7(16)  of  the 
Act) 

Vocational  rehabilitation  services 
means  the  services  authorized  in  section 
103(a)  of  the  Act.  (Section  103(a)  of  the 
Act) 

(b)  Definitions  in  EDGAR.  (1)  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget  period 

Department 

EDGAR 

Nonprofit 

Project 

Project  period 

Public 

Secretary 

(2)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  74.3: 

Grant 
Grantee 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Employment  outcome  means  entering 
or  retaining  full-time  or.  if  appropriate, 
part-time  competitive  employment  in 
the  integrated  labor  market,  the  practice 
of  a  profession,  self-employment, 
homemaking,  farm  or  family  work 
(including  work  for  which  payment  is  in 
kind  rather  than  in  cash),  extended 
employment  in  a  community 
rehabilitation  program,  supported 
employment,  or  other  gainful  work. 

Vbuc/ier  means  a  credit  of  specified 
monetary  value,  issued  by  a  grantee  to 
an  eligible  client,  that  the  eligible  client 
exchanges  for  vocational  rehabilitation 
services  fi-om  a  qualified  provider. 

(Authority:  Sees.  7(5),  7(8)(A),  and  802(g)  of 
the  Rehabilitation  Act  of  1973;  29  U.S.C  706 
and  29  U.S.C  797a(g)) 


Subpart 


OmApptyfor 


IS77.10 

for  an 


In  onkr  to  apply  for  •  grant,  an 
eligibla  antity  ahul  aubmit  an 
application  to  tha  Sacntaiy  in  resi 
to  an  appUoation  notioa  pubUahed  in 


the 

(Authority:  Sec.  802(g)(3)  of  tha 
Rehabilitation  Act  of  1973;  29  U.&Q 
797a(gM3)) 

1377.11    WhaHattwcomamofan 
application  for  an  aarard? 

(a)  The  grant  application  must  include 
a  deacription  of— 

(1)  Tna  noannar  in  which  the 
appUcant  intends  to  promote  increased 
client  choice  in  tha  faogiaphical  area 
identified  in  the  applic^on; 

(2)  Tha  manner  in  which  Uie 
appUcant  intends  to  provide  • 
inaividuals,  including  individuals  with 
cognitive  disabilities,  the  information 
necessary  to  make  informed  choices, 
including,  at  a  minimum,  informed 
choices  in  the  aalaction  of  goals, 
services,  and  providers. 

(3)  The  outreach  activities  the 
appUcant  plans  to  conduct  to  obtain 
eligible  dients,  including  dimts  who 
are  individuals  with  a  aevera  disabiUty; 

(4)  The  mannw  in  which  the 
applicant  will  enaura  that  service 
providers  are  accredited  or  meet  any 
quaUty  aasuranoe  and  ooat-contiol 
critwia  eataUishad  by  tha  State; 

(5)  The  Bunnar  in  which  the 
applicant  «viU  anaure  that  eligible 
cUuita  are  satisfied  with  the  quaUty  and 
scope  of  services  provided: 

(6)  The  manner  in  which  the 
applicant  will  monitor  and  account  for 
use  of  funds  to  purchase  services: 

(7)  The  manner  in  «^ch  tha 
applicant  will  determine  the  monetary 
value  of  tha  aervioaa  m  products 
availaUe  to  cUants.  including,  if 
appropriate,  the  monetary  value  of 
vouckeca: 

(8)  Tha  manner  in  %riuch  tha 
appUcant  wriU  addteaa  the  needs  of 
individuals  with  diaabiUties  who  are 
from  minority  hadcgrounds;  and 

(9)  Those  features  of  the  proposed 

E reject  that  the  ^ipUcant  considers  to 
B  essential  and  a  discussion  of  their 
potential  for  widespread  repUcation. 

(b)  The  appUcation  also  must  include 
assurancea  from  the  appUcant  that — 

(1)  A  written  plan  to  provide 
vocational  rehabiUtation  services  will  be 
established  for,  and  with  the  full 
participation  of,  each  eligible  client, 
and,  if  the  cUent  elects,  with  the 
participation  also  of  family  members, 
guardians,  advocates,  or  authorized 


representatives,  that  at  a  minimum  will 
include— 

(i)  A  statement  of  the  cUent's 
vocational  rehabiUtation  goals,  which 
must  include  goals  that  are  designed  to 
lead  to  an  employment  outcome 
consistent  with  the  client's  unique 
strengths,  raaourcaa.  prioritias. 
concerns,  abilities,  and  capabiUtiea: 

(U)  A  statement  of  the  apedfic 
vocational  r^iabiUtation  services  to  be 
provided  and  tha  projected  dates  for  the 
initiation  and  termination  of  eadi 
service:  and 

(iii)  A  description  of  an  evaluation 
procedure  for  ortermining  whether  the 
client's  vocational  reiiabilitation  goals 
are  being  achieved,  indudin^^ 

(A)  Objective  evaluation  crit^a;  and 

(B)  An  evaluation  schedule: 

(2)  The  Federal  funds  granted  under 
this  part  wiU  be  used  to  supplement, 
and  in  no  case  to  supplant,  nmds  made 
available  from  other  Federal  and  non* 
Federal  sources  for  projects  providing 
increased  choice  in  Ae  rriiabilitation 
process: 

(3)  At  least  80  percent  of  the  funds 
awarded  for  any  project  under  tiiis  part 
will  be  used  to  provide  vocational 
rehabilitation  services,  as  qiedfically 
chosen  by  eligible  climts: 

(4)  The  applicant  will  cooperate  fully 
with  the  Seoetary  in  a  national 
evaluation,  induding  assisting  the 
Department's  oontrador  in  selecting  and 
obtaining  data  for  a  control  group 
established  through  random  assignment 
or  by  the  selection  of  a  matched 
comparison  group;  and 

(5)  Individuals  with  disabiUties  wiU 
be  involved  in  the  development  and 
implementation  of  the  project. 

(c)  Each  applicant  also  riiall  submit  to 
the  Secretary  any  other  information  and 
assurances  that  the  Secretary  determines 
to  be  necessary. 

(Approved  by  tiw  Office  of  Management  and 
Budget  under  control  number  1820-0018) 
(Authority:  Sees.  2t(b)(5),  802(gX2). 
802(g)(3),  803(gM5),  602(iO(6).  and  802(gM7) 
of  the  Rehabilitation  Act  of  1973;  29  U.S.C 
718b  and  29  U.S.C  797a(gX2).  (3).  (S).  (6).  and 
(7)) 

Subpart  C— How  Doea  tha  Saeratary 
Make  an  Awaixf? 


( Autfaoritr:  Sac  803(gX3)  of  tha 
RehabtUtatioo  Ad  of  1973: 29  U.S.C 
797a(gM3)) 


1377.20    How  4 
an  appUeaUenT 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in  §377.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 


1377.21 
Secretary  uao? 

The  Secretary  uaea^  folkming 
criteria  to  evaluate  an  appUcation: 

(a)  Plan  afopembim.  (90  potots)  Tha 
Secretary  raviaars  each  appUcatiaB  ta 
determine  the  quaUty  of  the  plan  of 
operation  far  the  protect,  incmding— 

(1)  llie  exlaBt  to  wfaidi  the  pto^ 
includaa  spadfic  iataadod  outconaa 
that— 

(i)  WiU  aooeapUah  the  purpoee  of  the 
program  to  provide  increased  cUent 
choice  in  the  rehdiiUtation  process, 
induding  at  a  minimum  incraaaed 
choice  in  the  selection  of  goals,  sarvioaa. 
and  providers,  >*»^«"e  to  an 
emplovment  outcome; 

(li)  Are  attainable  vidthin  the  projed 
period,  given  the  pn^ed's  bndgist  and 
other  reaourcaa; 

(iii)  Are  objective  and  measurriile  for 
purposes  of  evaluation,  induding  an 
estimate  of  the  numbers  of  dients  to  be 
served; 

(iv)  Inchida  objacHvea  to  be  met 
during  eadi  budget  period  that  can  be 
used  to  detarmiiM  tte  progreaa  of  tha 
project  toward  meeting  its  intemtad 
outcomea; 

(2)  The  egctant  to  whidi  the  plan  ef 
operation  quedfiea  the  methodology  for 
accompUshing  each  abjective  of  the 
project; 

(3)  The  exlant  to  whidi  tha 
applicant's  plan  of  management, 
including  resources  and  timelinaa,  ia 
designed  to  achieve  each  objective  and 
intended  outcome  during  the  period  of 
Federal  funding; 

(4)  The  extant  to  whidi  the 
applicant's  plan  identifiea  the  numbers 
of  eligible  cUents  by  type  of  disability 
and  the  number  of  elig^le  cUants  with 
severe  disdiilities  who  are  avail^le  to 
partidpate  in  the  proiect; 

(5)  liie  extent  to  which  the  applicant 
plans  to  condud  outreach  actiWtiea  to 
obtain  eli^ble  cUanta; 

(6)  The  extent  to  which  the 
applicant's  plan  ensures  that  dients 
who  are  otherwise  eligible  to  partidpate 
are  seleded  without  regard  to  race, 
color,  national  origin,  aender.  or  age; 

(7)  The  extent  to  which  the 
applicant's  plan  describes  a  workable 
process  for  drtermining  the  monetary 
value  of  any  service  or  product  ofleied 
to  eligible  cUents,  including,  if 
appropriate,  the  value  of  vouchers;  and 

(8)  the  extent  to  which  the 
appUcant's  plan  describes  a  satisbctory 
system  for  conducting  vocational 
assessment  with  eligible  cUents  to 
ensure  that  a  JFuU  range  of  vocational 
goals  are  considered. 
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(b)  Kty  personnel  and  other  resources. 
(15  points)  (1)  The  Secretary  reviews 
eadi  application  to  determine  the 
ouality  of  key  personnel  proposed  for 
Um  project,  including — 

(i)  The  relevant  experience  and 
training  of  the  project  director, 

(ii)  The  relevant  experience  and 
training  of  each  of  the  other  key 
personnel  to  be  used  on  the  project: 

(iii)  The  amount  of  time  that  each 
person  refismd  to  in  parasraphs  (b)(l)(i) 
and  (ii)  of  this  section  will  commit  to 
the  project; 

(iv)  The  extent  to  which  persons 
refaned  to  in  paragraphs  (b)(l)(i)  and  (ii) 
of  this  section  are  capable  of  providing 
techniosl  assistance  to  other  entities 
interoitod  in  replicating  the  project:  and 

(v)  The  extent  to  which  the  applicant 
will  ensure  that  persons  employed 
through  the  project  are  selected  and 
work  without  regard  to  race,  color, 
natitmal  origin,  gender,  age,  or  disabling 
condition. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  adequacy 
of  the  resources  the  applicant  plans  to 
devote  to  the  project,  including — 

(i)  The  Cscilities  that  the  applicant 
plans  to  use; 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use;  and 

(iii)  The  recordkeeping  capabilities  of 
the  applicant  for  financial  and 
e^uaticm  purposes. 

(c)  Serrice  provision.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  qiiality  and 
comprehensiveness  of  the  services  to  be 
oCbred  and  the  applicant's  capacity  to 
provide  increased  choice  in  the 
provisicm  of  services  to  eligible  clients, 
including  the  extent  to  which  the 
applicant — 

(1)  Has  the  capacity  to  evaluate  the 
eligibility  of  applicants  for  services  and 
to  develop  %mtten  plans  for  services  for 
individud  clients; 

(2)  Has  demimstnted  knowledge  of  a 
vride  range  of  potential  service 
providers  that  can  meet  the  needs  of 
eligible  climts; 

(3)  Has  described  a  woiicable  process 
.  for  enabling  eligible  clients  to  choose 

firom  among  a  yiide  range  of  service 
providers; 

(4)  Has  described  satisfactory  systems 
to  account  for  the  appropriate 
expenditure  of  funos;  and 


UMI 


(5)  Has  described  satisfactory  systems 
to  ensure  the  provision  of  quality 
services.  ^ 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes:  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable,  including  data  that 
are  required  under  §  377.30. 

(e)  National  significance.  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(1)  Project  findings  might  be 
effectively  used  within  the  State 
vocational  rehabilitation  service  system; 
and 

(2)  Project  activities  might  be 
successfully  replicated  by  other  entities. 

(0  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018) 

(Authority:  Sec  802(gM3)  of  the 
RahabUitation  Act  of  1973: 29  U.S.C 
797a(gM3)) 

1377.22    WlMladdMcnal  factors  does  the 
Secretory  consider  In  making  granto7 

In  addition  to  the  criteria  in  S  377.21. 
the  Secretary  considers  the  following 
factors  in  making  grants  tmder  this 
program: 

(a)  The  diversity  of  strategies  to 
increase  client  choice,  in  order  to  ensure 
that  a  variety  of  approaches  are 
demonstrated  by  funded  projects. 

(b)  The  diversity  of  clients  to  be 
served,  in  order  to  ensure  that  a  variety 
of  disability  populations  are  served  by 
funded  projects. 

(c)  The  geographical  distribution  of 
funded  projects. 

(Authority:  Sec  802(gM4)  of  the 
RahabUitation  Act  of  1973;  29  U.S.C 
797a(gX4)) 


Subpart  D— What  Post-Award 
CondHlona  Muat  ba  Mat  by  a  Qranlaa? 

I377J0    What  Inlormatlon  muat  a  grantee 
maintain  and  provide  to  ttte  Secretary? 

(a)  Each  grantee  shall  maintain  the 
records  that  the  Secretary  requires  to 
conduct  an  evaluation  of  projects 
funded  under  this  program,  which  at  a 
minimum  must  include  information 
regarding  the — 

(1)  Types  of  services  provided; 

(2)  Costs  of  services  provided; 

(3)  Number  of  clients  served  by 
disability,  race,  gender,  and  age; 

(4)  Number  of  clients  with  a  severe 
disability  served; 

(5)  Client  outcomes  obtained; 

(6)  Implementation  issues  addressed; 
and 

(7)  Any  other  information  the 
Secretary  requires. 

(b)  Each  grantee  shall  comply  with 
any  request  firom  the  Secretary  for  those 
records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0018) 
(Authority:  Sees.  8G2(g)(5)  and  802(g)(7)  of 
the  Rehabilitation  Act  of  1973;  29  U.S.C 
797a(g)  (5)  and  (7)) 

f  377.31    WItat  Information  muat  a  grantee 
provide  to  eligible  diento? 

Each  grantee  shall  advise  all  clients 
and  applicants  for  services  under  this 
program,  or  their  parents,  family 
membere,  guardians,  advocates,  or 
authorized  representatives,  of  the 
availability  and  purposes  of  the  Client 
Assistance  Program  imder  section  112  of 
the  Act,  including  information  on 
means  of  seeking  assistance  imder  that 
program. 

(Authority:  Sec  20  of  the  Rehabilitation  Act 
of  1973;  29  U.S.C  718a) 

1377.32   What  are  the  matcttkig 
requlremento? 

Grants  may  be  made  for  paying  all  or 
part  of  the  costs  of  projects  tmder  this 
program.  If  part  of  the  costs  is  to  be 
covered  by  the  grantee,  the  amount  of 
grantee  contribution  is  specified  in  the 
application  notice  and  will  not  be 
required  to  be  more  than  10  percent  of 
the  total  cost  of  the  project. 

(Authority:  Sec  802(g)(1)  of  the 

Rehabilitation  Act  of  1973;  29  U.S.C 

797a(g)(1)) 

(FR  Doc.  93-18059  Filed  7-2»-93;  8:45  am) 
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DEPARTMENT  OF  THE  MTCRIOfI 


of  bWHHl  AnWfS 


Plan  for  ttw  Um  Of  ttw  SebotM  Band 
of  MlMlon.  Indtono  Judgwm  Funds  In 
Dodnl  No.  M-A-l  Boforo  ttw  UnHad 


agency:  Bukmu  of  Indian  Affairs. 

btarior. 

ACnON:  Nodca.  This  notioa  is  published 

in  axaicisa  of  authority  delegated  by  the 

Seoatary  of  the  tolarior  to  the  Assistant 

Seciatary  tar  Indian  Affairs  fior  209  DM 

8^ 

tfncnvi  DATE:  This  plan  was  effective 
asofApril29.1993. 
RM  PWITNDI  JgOHMATIOH  CONTACT: 
Terry  Lamb.  Historian,  Bureau  of  Indian 
AAdrs.  Division  of  Tribal  Government 
Servioas,  MS  2611-MIB.  1849  C  Street 
NW..  Washington.  DC  2024a 
tUFFlEMDITARY  ■t)nilATION.  The  Act  of 
October  19. 1973.  (Pub.  L  93-134. 87 
Stat  466),  as  amaodad.  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  apjvqpriatad  to  pay  a  judgment  of 
the  Indian  Oairaa  Ownmisaiim  or  Court 
of  Claims  to  any  Indian  trfbo.  Funds 
were  appropriated  oo  January  8, 1992  in 
satisfaction  of  the  award  granted  to  the 
Soboba  Bandof  Kfission  Indians  before 
the  Itaitad  States  Claims  Court  in 
Dockal  80-A-l.  TIm  plan  for  the  use  of 


the  funds  %ii«a  submitted  to  Congress 
with  a  letter  dated  January  7. 1993.  and 
was  lecerved  fas  recorded  in  the 
Congressional  Record)  by  the  SsBste  oa 
January  27, 1993.  and  by  the  Hoase  of 
Representatives  on  February  2. 1993. 
The  plan  became  effisctive  April  29, 
1993,  as  provided  by  the  1973  Act.  as 
amendecl  by  Public  Law  97-458.  since 
a  joint  resolution  disapproving  it  was 
not  enacted.  The  plan  reads  as  follows: 

For  the  Use  of  Judgment  Funde 
Awarded  to  the  Soboba  Band  af 
Mission  Indians  in  Docket  80-A-l 
Before  the  United  SUtes  Cli 


The  funds  appropriated  on  Juuary  8. 
1992.  in  satisfaction  of  the  award 
granted  in  Docket  80-A-l  to  the  Soboba 
Band  of  Mission  Indians  before  the 
United  States  Claims  Court,  lass 
attorney  fees  and  litigation  expenses, 
and  including  all  interest  and 
investment  income  accrued,  shall  be 
used  and  distributed  as  herein  provided. 

A.  Twenty  percent  (20%) 

Twenty  percent  (20%)  of  the  funds, 
including  principal,  interest,  and 
investment  income  accrued,  shall  be 
available  on  a  budgetary  basis  for 
progrannniag  purposes,  for  trftal 
economic  and  social  development 
programs,  in  accordance  with  priorities 
determined  by  the  tribal  governing  body 
in  areas  which  may  include,  but  are  not 


limited  to:  Health  care,  education,  social 
services,  elderly  assistance,  housing, 
general  community  improvement,  and 
tribal  government  programs. 

B.  Eighty  percent  (80%) 

The  remaining  eighty  percent  (80%) 
of  the  funds,  including  principal, 
interest,  and  investment  income 
accrued,  shall  continue  to  be  invested 
by  the  Secretary  of  the  Interior,  until 
such  time  as  the  tribal  governing  body 
adopts  and  submits  a  plan  for  the  use  of 
the  funds.  Such  a  plan  shall  require 
approval  by  the  Secretary. 

General  Provisions 

None  of  the  funds  used  or  made 
available  under  this  plan  shall  be 
subject  to  Federal  or  State  income  taxes, 
nor  shall  such  funds  nor  their 
availability  be  considered  as  income  or 
resources,  nor  otherwise  utilized  as  the 
basis  for  denying  or  reducing  the 
financial  assistance  or  other  benefits  to 
which  such  household  or  member 
would  otherwise  be  entitled  under  4he 
Social  Security  Act  or,  except  for  any 
per  capita  shares  in  excess  of  $2,000, 
any  Federal  or  federally  assisted 
programs. 

Woodrow  W.  Hopper.  Ir.. 
Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  93-18112  Filed  7-28-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indtan  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  addendum 

to  Triba]-State  Compact. 


ISS 


f:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 


the  Intflricr  shall  publish,  in  the  Federal 
■agialer,  notice  <rf  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  Pari-Mutuel 
Racing  Addendum  to  Gaming  Compact 
Between  the  Turtle  Mountain  Band  of 
Chippewas  and  the  State  of  North 
Dakota,  which  was  enacted  on  A|^  8, 
1993. 


0ATE8:  This  action  is  effective  July  29, 
1993. 

FOR  FURTNER  MFORMATION  CONTACT: 
Hilda  Manuel,  Director.  Indian  Gaming 
Management  Staff.  Bureau  of  Indian 
Affairs.  Washington.  DC  20240.  (202) 
219-4066. 

Dated:  July  14. 1993. 
Woedrow  W.  H^ipor, 
Acting  Assistant  Secntary— Indian  Affairs. 
(PR  Doc  93-18111  Piled  7-28-93;  8:4S  am) 
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The  President 
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Presidential  Documents 


Proclamation  6582  of  July  27,  1993 

40th  Anniversary  of  the  Korean  Armistice 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  friendship  between  the  United  States  and  South  Korea  is  one  formed 
in  blood,  for  our  troops  fought  shoulder  to  shoulder  in  defense  of  freedom. 
On  the  40th  anniversary  of  the  signing  of  the  Korean  Armistice,  it  is  appro- 
priate that  we  honor  those  who  fell  in  defense  of  fieedom  and  human 
dignity  and  that  we  strive  to  create  a  new  virion  of  how  we  as  a  community 
of  neighbors  can  live  in  peace  in  the  post-Cold  War  era. 

When  President  Tnmian  sent  American  troops  to  Korea's  defense  43  years 
ago,  he  said  he  aimed  to  prove  that  "Free  men  imder  God  can  build  a 
community  of  neighbors  working  together  for  the  good  of  all."  The  joint 
efforts  of  the  United  States  and  South  Korea  since  then  have  benefited 
the  citizens  of  our  two  countries  and  the  peoples  of  the  Asian  Pacific 
region.  Our  relationship  has  made  that  region  more  secure,  more  prosperous, 
and  more  free. 

I  join  with  all  Americans  in  paying  tribute  to  those  who  served  in  the 
Korean  War  and  in  remembering  those  who  died  in  that  conflict.  We  must 
not  forget  the  lessons  we  learned — the  Korean  War  must  not  be  the  "Foreotten 
War." 

Veterans  of  Korea  served  America  valiantly  during  one  of  the  most  destructive 
wars  of  this  century.  Their  experiences  remind  all  Americans  of  our  great 
debt  to  those  who  have  risked — and  sometimes  lost — their  lives  in  defense 
of  our  liberty.  As  a  Nation,  we  must  always  remember  the  sacrifices  made 
by  our  men  and  women  in  uniform  and  by  their  families.  I  salute  the 
distinguished  service  records  of  our  veterans,  as  well  as  the  sacrifices  that 
they  have  made  for  America. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  urge  all  Americans  to  observe  July 
27,  1993 — the  40th  Anniversary  of  the  Korean  Armistice — with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcating  Sarvica 

7CFR  Part  905 

[Dodiet  No.  FV93-WB-1  FR] 

Orangaa,  Gtapafnit,  Tangarlrtaa,  and 
Tangeloa  Grown  in  FlorMa;  Ftawliza 
Ralaxad  Grada  RaqtJiranianta  for   . 
Ftorida  GrapafruH 

AQBICV:  Agricultural  Marketing  Service, 

USDA. 

ACnow:  Final  rule. 

SUMMARY;  This  action  finalizes  without 
change  an  interim  final  rule  which 
temporarily  relaxed  the  minimum  grade 
requirement  for  domestic  shipments  of 
red  seedless  grapefruit  for  the  remainder 
of  the  1992-93  season.  The  relaxation 
was  hased  on  current  and  prospective 
crop  and  maricet  conditions,  and  on  the 
grade  and  quality  of  the  remaining 
supplies  of  sudi  grapefruit.  The 
relaxation  was  designed  to  make 
increased  fresh  supplies  of  such 
grapefruit  available  to  consumers  from 
this  season's  remaining  crop. 
EFFECTIVE  DATE:  August  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT.  Gary 
D.  Rasmussen,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456; 
telephone:  202-720-5331;  or  John  R. 
Toth.  Southeast  Marketing  Field  Office. 
USDA/AMS.  P.O.  Box  2276.  Winter 
Haven.  Florida  33883;  telephone:  813- 
299-4770. 

SUPPLEIKNTARY  MFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreement  and  Marketing  Order  No. 
905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tanguos  grown  in 
Florida,  hereinafter  rafBrred  to  as  the 
order.  TUs  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 


of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordaiioe  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies. 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(lS)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  thie 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  Afier  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  whidi  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  siibject  to  sudi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  anid  tangeloi 


grown  in  Florida,  and  about  10,200 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  thoae  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

Section  905.306  specifies  minimum 
grade  and  size  requirements  for  different 
varieties  of  fi«sh  Florida  grapefruit. 
Such  requirements  for  domestic 
shipments  are  specified  in  §  905.306  in 
Table  I  of  paragraph  (a),  and  for  export 
shipments  in  Table  II  of  paragraph  (b). 

The  Qtrus  Administrative  Committee 
(committee)  met  April  27. 1993.  and 
unanimously  recommended  that  the 
minimum  grade  requirement  for 
domestic  shipments  of  fresh  red 
seedless  grapefruit  be  relaxed.  The 
committee  meets  prior  to  and  during 
each  season  to  review  the  handling 
regulations  effective  on  a  continuous 
basis  for  each  citrus  fruit  regulated 
under  the  marketing  order.  Committee 
meetings  are  open  to  the  public,  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  interim  final  rule  was  issued  on 
May  27. 1993,  with  an  effective  date  of 
May  31, 1993,  and  published  in  the 
Federal  Regi^  (58  FR  31465.  June  3. 
1993).  The  interim  final  rule  provided  a 
30-day  comment  period  ending  July  6, 
1993,  and  no  comments  were  received. 

The  interim  final  rule  revised 
paragraph  (a)  of  S  905.306  by 
temporarily  relaxing  the  minimum 
grade  requirement  for  fresh  domestic 
shipments  of  red  seedless  grapefruit 
during  the  period  May  31, 1993,  through 
August  22, 1993.  The  revision  relaxed 
the  minimum  grade  for  such  grapefruit 
from  "Improved  No.  2  External,  U.S.  No. 
1  Internal "  to  "Improved  No.  2",  which 
in  effect  reduced  the  internal  grade 
requirement  from  "U.S.  No.  1"  to  "U.S. 
No.  2".  The  relaxation  permitted 
handlers  to  ship  grapefruit  %vith  slightly 
more  dryness,  allowing  fruit  to  be 
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shipped  with  one-half  indi  of  dryness 
on  the  stem  end  of  the  fruit,  instead  of 
the  one-fouith  inch  previously 
permitted.  The  grapefruit  crop  tends  to 
dry  out  during  the  latter  part  of  the 
harvest  season.  The  relaution  enabled 
FlOTida  dtius  shippers  to  ship  red 
seedless  grapefruit  grading  at  least 
"Improved  No.  2"  to  the  fresh  market, 
rather  than  diverting  such  fruit  to 

firocessing  where  returns  may  have  been 
ower  than  in  the  frwh  mariwt  The 
relaxation  was  designed  to  make 
increased  supplies  of  fresh  fruit 
available  to  consumen  from  this 
season's  remaining  red  seedless 
grapefruit  crop  grown  in  Florida. 

The  minimum  grade  requirements 
under  the  order  are  designed  to  provide 
fresh  markets  with  fruit  of  acceptable 
quality,  thereby  maintaining  consumer 
confidence  for  fresh  Florida  dtrus.  This 
helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
producers,  packen.  and  consumers,  and 
is  designed  to  increase  retiuns  to 
Florida  citrus  groMrere. 

Under  this  order,  handlera  may  ship 
up  to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day,  and  up  to  two 
standard  padced  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale,  under 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  imder 
spedfic  conditions.  In  addition,  fruit 
shipped  to  commerdal  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subjed  to  the  handling  requirements. 

This  final  rule  reflects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  finalize  the 
^de  relaxation  set  forth  in  the  interim 
final  rule.  The  Department's  view  is  that 
this  action  wrill  have  a  benefidal  impad 
on  producers  and  handlera,  since  it  will 
allow  Florida  dtrus  handlera  to 
continue  shipping  those  grades  of  fruit 
consistent  with  consumen'  needs  and 
crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  tliat  this 
action  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
foimd  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal 
Register  (58  FR  31465.  Juune  3, 1993), 
will  tend  to  efiisctuate  the  declared 
policy  of  the  Act 


List  oT  Subjects  in  7  CFR  Pari  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangeloa,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PAflT  SOS—OnANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  dtation  for  7  CFR 
part  90S  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

1905.306    [Amended] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  905.306, 
which  was  published  in  the  Federal 
Register  (58  FR  31465,  June  3, 1993),  is 
adopted  as  a  final  rule  without  change. 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  July  22. 1993. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  93-18158  Filed  7-29-93: 8:45  am] 
BliJNa  COOC  Mi*-»# 


7  CFR  Part  931 

[Dodcat  No.  FV93-931-1IFR] 

Fresh  Bartlett  Pears  Grown  In  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee  ~ 
(Committee)  under  M.O.  931  for  the 
1993-94  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  fiom  assessments  on  handlera. 
DATES:  Effedive  July  1, 1993,  through 
June  30, 1994.  Comments  received  by 
August  30, 1993,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  adion.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 


page  number  of  this  issue  of  the  Federa* 
Ri^ister  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  houre. 
FOR  FURTHER  MFORMATWN  CONTACT: 

Teresa  L  Hutchinson.  Northwest 
Mariieting  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  U^A.  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue.  Portland. 
Oregon  97204.  telephone:  503-326- 
2724;  or  Britthany  E.  Beadle,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone:  202-690- 
0992. 

SUPPLEMENTARY  MF0RMAT10N:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Ghrder  No.  931, 
both  as  amended  (7  CFR  part  931). 
regulating  the  handling  of  fresh  Bartlett 
peara  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
eRiadive  under  the  Agricultural 
Marketing  Agreement  Ad  of  1937.  as 
amended  (7  U.S.C  801-674),  hereinafter 
referred  to  as  the  Ad. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  %vitht)epartmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effsd.  Bartlett 
peara  grown  in  Oregon  and  Washington 
are  sub)ed  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  specified  herein  will 
be  applicable  to  all  assessable  peara 
during  the  1993-94  fiscal  period 
beginning  July  1, 1993,  through  June  30. 
1994.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  polides,  unless  they 
present  an  irreconcilable  conflid  with 
this  rule. 

The  Ad  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
sedion  Bc(15](A)  of  the  Ad,  any  handler 
subjed  to  an  order  may  file  with  the 
Seoetary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afibrded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Ad  provides  that  the 
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district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  Jurisdiction  in 
equity  to  review  the  Secretary's  rul^g 
on  the  petition,  provided  a  bill  in  eouity 
is  filed  not  later  than  20  days  after  oate 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
regulated  under  the  marketing  order 
each  year  and  approximately  1.800 
producers  of  BarUett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Wellington 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  Tlie 
members  of  the  Committee  are 
producers  and  handlers  of  Bartlett 
pears.  They  are  fomiliar  with  the 
Committee's  needs  and  %rith  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  met  on  June  3, 1993, 
and  unanimously  raoommended  a 


1993-94  budget  of  $112,425.  which  is 
$3,965  less  than  the  previous  year. 
Decreases  in  budgeted  expenses  include 
those  for  Committee  meetings  and  the 
contingency  fimd.  These  decreases  will 
be  partially  ofEset  by  increases  in 
salaries,  benefits,  unemployment,  and 
payroll  taxes. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,025  per  standard  box,  or  equivalent, 
the  same  as  last  season.  This  rate,  when 
applied  to  anticipated  pear  shipments  of 
2.673.400  standard  boxes,  will  yield 
$66,835  in  assessment  income. 
Assessment  income,  combined  with 
$5,100  from  other  income,  and  $40,490 
from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  The  withdrawal  of 
$40,490  from  the  Committee's 
authorized  reserve  will  result  in  no 
reserve  remaining  at  the  end  of  the 
1993-94  fiscal  year. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  Committee  needs  to  have 
sufiicient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  fiscal  year  began  on  July  1. 
1993,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
year  apply  to  all  assessable  Bartlett 
pears  handled  during  the  fiscal  year; 

(3)  Handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Committee  at  a  public  meeting 
and  is  similar  to  other  budget  actions 
issued  in  past  years;  and 


(4)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subiects  in  7  CFR  Pail  931 

Marketing  agreements.  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  931  is  amended  as 
follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Anthority:  7  U.S.C  601-674. 

2.  A  new  $  931.228  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


1931.228 

Expenses  of  $112,425  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee,  are  authorized,  and  an 
assessment  rate  of  $0,025  per  standard 
box  or  equivalent  of  assessable  pears  is 
established  for  the  fiscal  year  ending 
June  30, 1994.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  July  22, 1993. 

W.H.CrDck«-. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

iPR  Doc  93-18155  Filed  7-29-93: 8:45  am) 
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7  CFR  Part  993 

[Docket  Na  FV9S-993-1IFR] 

Dried  PruoM  Produced  In  Callfomta; 
Expense*  and  Asaessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
authorizes  expenditures  of  $248,805  and 
establishes  an  assessment  rate  of  $1.90 
per  salable  ton  under  Marketing  Order 
No.  993  for  the  1993-94  crop  year. 
Authorization  of  this  budget  enables  the 
Prune  Marketing  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1. 
1993.  through  July  31. 1994.  Comments 
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racaived  by  Auguft  30. 1093.  will  b« 
considered  prior  to  itwianct  of*  final 

rule. 

AOCmcsSES:  Interested  person*  are 
invited  to  submit  written  ccnnments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  P.O.  Box  96456.  room  2523-S. 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FUflTHCR  MFORMATION  CONTACT: 
Richard  P.  Van  Diest.  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia  93721.  telephone  209-487- 
5901:  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456.  telephone  202-720- 
9918. 

SUPPLEMENTARY  MRMMATKM:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993.  both  as  amended  (7 
CFR  Part  993).  regulating  the  handling 
of  dried  prunes  produced  in  California. 
The  marketing  agreement  and  order  are 
eHiactive  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "noo- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  eHect.  California  prunes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  prunes 
handled  during  the  1993-94  crop  year, 
beginning  August  1, 1993.  through  )uly 
31, 1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilabie  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(lS)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  otdo'  is  not  in  accordance  with 
law  and  reoueating  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  i.ssued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,400 
producers  of  California  prunes  under 
this  marketing  ord«r.  and  approximately 
20  handlers.  Small  agricultural 
producers  have  bet^n  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  prune  producers  and 
handlen  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1993- 
94  crop  year  was  prepared  by  the  Prune 
Marketing  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  prunes.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommunded  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dried  California  prunes. 


Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

The  Committee  met  )une  22, 1993. 
and  unanimously  recommended  a 
1993-94  budget  of  $248,805,  $36,195 
less  than  the  previous  year.  An  increase 
of  $1,750  for  operating  expenses  would 
be  offset  by  decreases  of  $29,400  for 
salaries  and  wages  and  $8,545  in  the 
reserve  for  contingencies. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  erf 
$1.90  per  salable  ton.  $0.30  more  than 
the  previous  3rear.  This  rate,  when 
applied  to  anticipated  shipments  of 
130.950  salable  tons,  will  yield 
$248,805  in  assessment  income,  which 
will  be  adequate  to  cover  budgeted 
expenses.  Any  funds  not  expended  by 
the  Committee  during  a  crop  year  may 
be  used,  pursuant  to  §  993.81(c).  for  a 
period  of  five  months  subsequent  to  that 
crop  year.  At  the  end  of  such  period,  the 
excess  funds  are  returned  or  credited  to 
handlera. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlera.  Some  of  the  additional 
costs  may  be  passed  on  to  producere. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the 
Administrator  of  the  AMS  has 
determintMl  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  considwation  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Re^sler 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  (2)  the  crop  year  begins  on  August 
1, 1993.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
California  prunes  Dandled  during  the 
crop  year;  (3)  handlera  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 


UMI 


Federri  RegirtCT  /  Vol.  58.  No.  145  /  Friday.  July  30.  1993  /  Rules  and  Regulations  40723 


budget  actions  issued  in  past  years:  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  ofSidiiecta  in  7  CFR  Part  993 

Marketing  agreements.  Plums.  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  993  is  amended  as 
follows: 

PART  993-ORIEO  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

AoliMrily:  7  U.S.C.  601-«74. 

2.  A  new  §  993.344  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1993.344    EKpanaaa  and  aaaaasmant  rata. 

Expenses  of  $248,805  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $1.90  per 
salable  ton  of  dried  prunes  is 
established  for  the  crop  year  ending  July 
31, 1994.  Unexpended  funds  may  te 
carried  over  as  a  reserve  within  the 
limitations  specified  ip  §  993.81(c). 

Dated:  July  22. 1993. 

W  jI.  Crocker. 

Acting  Deputy  Director,  Fruit  and  Vegetabie 
Division. 

|FR  Doc  93-18156  Piled  7-29-93;  8:45  ami 
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7  CFR  Part  1007 

Milk  in  ttM  GMrgia  ItariMting  Atm; 
Order  Suependlng  Certain  Provislone 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends 
indefinitely  the  provisions  of  the 
Georgia  Federal  milk  order  that  limit 
diversions  of  producer  milk  to  25 
percent  of  pool  plant  receipts.  This 
suspension  is  necessary  to  prevent  the 
uneconomic  movement  of  milk  under 
the  order.  It  was  requested  by  a  dairy 
farmer  cooperative  association. 
EFFECnvC  DATE:  August  1. 1993.  This 
suspension  will  remain  in  effect  for  an 
indefinite  period  of  time. 
FOR  RJRTNei  MFORMATKM  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  BraiMch,  room  2968,  South 


Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-9368. 
SUPPLEMENTARY  MFORMATKM:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  June  9. 1993;  published  June  15, 
1993  (58  PR  33038). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
DepartJnental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  ("the  Act"),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 

ftrovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  33038)  on  June  15. 1993,  concerning 
the  proposed  indefinite  suspension  of 
the  provisions  of  the  Georgia  Federal 


milk  order  that  Umit  diversions  of 
producer  milk  to  25  percent  of  pool 
plant  receipts.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
notice  by  submitting  written  data,  views 
and  arguments  by  June  22, 1993.  One 
comment  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  fii  §  1007.13,  paragraph  (b)(4).  the 
words  "Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
from  member  producers  at  all  pool 
plants  during  the  month  shall  not  be 
producer  milk;" 

2.  In  §  1007.13,  paragraph  (b)(5),  the 
words  "Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
at  such  plant  during  the  month  from 
producers  who  are  not  members  of  a 
cooperative  association  shall  not  be 
producer  milk;" 

Statement  of  Consideration 

This  action  suspends  indefinitely  the 
provisions  of  the  Georgia  Federal  milk 
order  that  limit  diversions  of  producer 
milk  to  25  percent  of  pool  plant 
receipts.  This  suspension  is  necessary  to 
prevent  the  uneconomic  movement  of 
milk  under  the  order. 

This  suspension  is  necessary  due  to 
the  termination  of  the  Nashville  Order, 
effective  midnight  July  31, 1993.  Plants 
that  are  now  regulated  by  the  Nashville 
order  will  likely  become  regulated  by 
other  Federal  orders,  namely  the 
Georgia  order.  This  suspension  will 
allow  producer  milk  that  has  been 
pooled  under  the  Nashville  order  for  the 
supply  needs  of  plants  regulated  under 
that  order,  to  continue  to  be  pooled  for 
those  plants  that  become  regulated  by 
the  Georgia  order.  The  continued 
pooling  of  this  producer  milk,  which  is 
now  regulated  under  the  Nashville 
order,  is  necessary  to  insure  orderly 
marketing  conditions  and  to  prevent 
uneconomic  movements  of  milk  strictly 
forpooling  purposes. 

Tne  suspension  will  not  substantially 
liberalize  the  market  performance  of 
producer  milk,  since  §  1007.13 
paragraph  (b)(2)  requires  that  not  less 
than  10  days'  production  of  the 
producer  whose  milk  is  diverted  be 
physically  received  at  a  pool  plant. 

'The  suspension  of  diversion 
limitations  for  an  indefinite  period  of 
time  is  needed  in  recognition  that 
proposals  have  been  made  to  the 
Department  for  consolidation  of  several 


40724 


/  Vol  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


orders  in  the  Southeast,  including  the 
Georgia  order.  In  the  consoUdation 
proposals,  changing  mari^at  ccmditions 
and  the  need  for  producer  milk 
diversion  providans  that  mora  doeely 
reflect  current  market  needs  are 
addressed.  A  decision  has  not  been 
made  concerning  whether  a  hearing  will 
be  called.  In  the  meantime,  an  indefinite 
suspension  is  needed  to  assure  pooling 
of  producer  milk  that  has  been 
historically  regulated  under  the 
Nashville  order. 

It  is  hereby  found  and  detannined 
that  thirty  days'  notice  ot  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  piMic  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  mariieting  conditions 
in  the  marketing  area,  in  that  sudi 
action  is  necessary  to  permit  the 
continued  pooling  of  tne  milk  of  dairy 
temen  who  have  historically  suf^lied 
the  plants  shifting  to  this  market 
without  die  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparaticm  pricvto  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment 
supporting  suspension  of  the  diversion 
limits  %vas  received. 

Therefore,  good  cause  exists  for 
making  this  mder  effective  less  than  30 
days  from  date  of  publication  in  the 
Fedaral- 


List  of  Subjects  in  7  CFl  Past  1007 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisians  in  title  7, 
S  1007.13(b)  (4)  and  (5)  of  the  Geoi^a 
order  are  hereby  saqianded.  effective 
August  1, 1M3.  This  suspension  will 
remain  in  efiect  far  an  indefinite  period 
of  time.  I 

PART  1007— MHJC  M  TNE  GEORGIA 
MARKETMQAREA 

1.  The  authority  citation  for  7  CFR 
pail  1007  continues  to  read  as  follows: 

Aothoritr  Sec*.  1-19, 4«  StSL  31.  as 
amended;  7  U.S.C  601-674. 
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•1007.13   piiilelli<iil| BusiniiilBiliwpaTq. 
2.  b  §  1007.13,  paragraph  (bH4).  the 
words  "Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
from  member  producen  at  all  pool 
plants  during  the  month  shall  not  be 
producer  miOc;'*  are  suspended. 


3.  In  §  1007.13,  paragraph  (b)(5).  the 
words  "Provided,  That  the  total  quantity 
of  milk  so  diverted  that  exceeds  25 
percent  of  the  milk  physically  received 
at  such  plant  during  the  month  from 
producers  who  are  not  membera  of  a 
cooperative  association  shall  not  be 
producer  milk;"  are  suspended. 

Dated:  July  23, 1993. 
^•^j— **  Branatool, 

Astistant  Secntaiy,  Marketing  and  Inspection 
Serricet. 
(FR  Doc  93-18159  Piled  7-29-93;  8:45  am] 
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7Cra  Part  1036 
[IM^-0»-iq 

Milk  in  the  Eaatam  Ohio-Westam 
Pannsylvania  Marketing  Area; 
Temporary  Revision  of  Cooperative 
Aaaoclation  Reserve  Processing  Plant 
Shipping  Requirement 

AOCNCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Revision  of  rule. 

StMMMlV:  This  action  relaxes  for  the 
months  of  ^lly  1993  through  August 
1994  the  percentage  of  a  cooperative 
association's  member  milk  that  must  be 
delivered  to  fluid  milk  plants  to  qualify 
reserve  processing  plants  operated  by 
cooperative  associations  as  pool  plants 
under  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order  (Order 
36).  The  revision  reduces  from  35 
percent  to  25  pwcent  the  percentage  of 
a  cooperative  essociation's  member  milk 
that  must  be  delivered  to  pool 
distributing  plants  to  qualify  the 
cooperative's  reserve  processing  plant 
for  pooling.  This  action  is  neoessanr  to 
prevent  uneconomic  movements  of  milk 
for  the  purpose  of  pooling  much  of  the 
market's  supply. 
UTLCIIW  DATE:  July  1, 1993. 
FOA  nmTMER  MPOmiATION  CONTACT 
Constance  M  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
G^er  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Revision:  Issued 
June  9, 1993;  published  June  15, 1993 
(58  FR  33039). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
AgrtculturafMariMting  Service  has 
certified  that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities, 
lliis  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlera  and  tends  to  ensure  that  dairy 
farmere  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  temporary  revision  of  rules  hss 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  This  action  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (the  Act) 
provides  that  administrative 
pnxxedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Ad,  any  handler 
subject  to  an  ordiw  may  file  with  the 
Seovtary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  %vith 
the  order  is  not  in  aoccmlance  with  the 
law  and  reouesting  s  modification  of  en 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  role  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdidion  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  eoulty  is 
filed  not  later  than  20  days  after  date  of 
the  entiy  of  the  raling. 

This  nnal  rule  has  been  revietved  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  mle. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  MariGSting 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674),  and  the  provisions  of 
S  1036.7(0  of  the  Eastern  Ohio-Western 
Pennsylvania  order. 

Notice  of  propoeed  rulemaking  was 
published  in  the  Federal  Begistsr  on 
June  15, 1993  (58  FR  39039)  omceming 
a  proposed  reduction  of  the  cooperrtve 
reserve  processing  plant  slupping 
requirements  of  the  order.  Toe  public 
was  afforded  the  qpportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  June  22, 1993.  Comments 
filed  by  three  cof^terative  associations 
supported  the  proposed  revision.  A 
comment  filed  by  s  proprietary  supply 
plant  opwator  fevored  extending  the 
revision  only  through  August  1093,  and 
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including  supply  plant  shipping 
standards. 

Statement  of  ConsideratMMi 

This  action  eases  the  pooling 
requirements  fw  coopmative  reserve 
processing  plants  by  10  percentage 
points  for  the  period  July  1. 1993. 
through  August  31. 1994.  The  revision 
reduces  from  35  percent  to  25  percent 
the  total  minimum  quantity  of  a 
cooperative  association's  milk  supply 
that  is  required  to  be  delivered  to 
distributing  plants  in  wder  for  the 
coopmative's  reserve  supply  plant  to 
maintain  pool  status. 

fai  order  for  e  cooperative  association 
plant  that  does  not  qualify  as  a  pool 
distributing  or  pool  supply  plant  to  be 
a  pool  plant,  the  Eastern  (Xiio-West»n 
Pennsylvania  order  requires  that  tlus 
cooperative  must  deliver  to  pool 
distributing  plants  a  minimum  of  35 
percent  of  the  total  quantity  of  milk 
marketed  by  the  cooperative,  either 
during  the  month  or  during  the  12* 
month  period  ending  with  the 
immediately  preceding  month. 

The  Eastern  C^o-V^em 
Pennsylvania  milk  order  provides 
authority  for  the  Director  of  the  Dairy 
Division  to  increese  or  decreese  the 
required  riiipping  percentages  for 
cooperative  reserve  supply  plants  by  up 
to  10  percentage  points  if  sudi  a 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  by  Milk 
Marketing.  Inc.  (MMI).  a  cooperative 
association  that  represents  many  of  the 
market's  producers.  Q>mments 
supporting  the  revision  were  received 
from  MMI  and  two  other  cooperative 
associations  with  members  %^08e  milk 
is  pooled  under  Order  36.  MMI.  Eastern 
Milk  Producers  Cooperative 
Association.  Inc.  (E^em),  and  Daiiylea 
Cooperative,  Inc.  (Daiiylea),  stated  that 
the  revision  is  needed  to  prevent 
unnecessary  and  uneconomic 
movements  of  milk  because  of  the 
current  severe  milk  supply-demand 
imbalance  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area.  Eastern's 
comments  included  projections  of  milk 
production.  Class  I  needs,  and  resulting 
Class  in  use  that  indicated  that  current 
production  inoeases  and  reduced  Class 
I  use  can  be  expected  to  continue. 
Daiiylea  stated  that  extension  of  the 
revialoo  to  include  qualifying  shipments 
required  of  pn^rietaiy  supply  plants 
wmild  prevent  uneooDomic  movements 
of  milk  and  offer  some  rolief  to 
proprietary  supply  plant  operators, 
mns  Rothenbuhlar  and  son.  Inc. 
(Rothenbuhler).  obfected  to  MMTs 
request  on  the  basis  that  tlM 


amendments  that  m3y  be  effective 
October  1. 1993,  that  will  increase  the 
order's  shipping  requirements  for  pool 
supply  plants  were  proposed  and 
supported  by  MMI.  Rothenbuhler's 
comments  asserted  that  if  qualifying 
percfflitages  for  cooperative  reserve 
processing  plants  are  now  to  be 
reduced,  the  required  shipping 
percentages  for  pool  supply  plants  also 
should  be  revised  downward. 

Rothenbuhler's  comments  were  the 
only  ones  received  that  dealt  with  the 

auwtion  of  the  appropriate  duration  of 
le  revision.  Rothenbuhler  suggested 
that  the  revisicm  should  last  no  longer 
than  August  1993  because  of  school 
reopenings  in  late  August,  and  the 
resulting  need  for  greater  shipments  of 
milk  to  distributing  plants. 

The  comments  filed  by  MMI  indicate 
that  milk  supplies  historically  pooled 
imder  the  oider  currently  are  losing 
their  markets  and  having  to  find  new 
outlets  for  their  production.  Apparently. 
Oder  36  pool  distributing  and  pool 
*upp'y  plants  are  releesing  some  of  their 
milk  suppliers  to  find  their  own  mariiets 
for  milk.  Sudi  institutional  dianges  in 
the  sources  of  supply  for  various  plants 
may  result  in  maricet  instability  and 
disorder. 

Milk  production  in  the  Eastern  Ohio- 
Western  Pennsylvania  mariceting  area 
appears  to  be  increasing  while  Class  I 
use  is  declining.  As  a  result,  greater 
volumes  of  milk  must  be  diverted  to 
manuCscturing  uses  than  in  prior  years. 
The  last  full  year  before  the  1990 
proceeding  that  resulted  in  the 
amendments  that  may  take  effect 
October  1. 1993.  was  1989.  During  the 
short  production  months  (September 
through  November)  of  1989,  the 
percentage  of  Order  36  producer  milk 
needed  for  Class  I  use  was  over  60 
percent,  with  less  than  30  percent  of  the 
market's  milk  used  in  Qass  m.  For  the 
same  period  of  1992,  the  percentage  of 
producer  milk  used  in  Class  I  was  }ust 
55  percent,  with  the  Class  m  percentage 
increasing  to  nearly  36  percent. 

The  increased  production  and  decline 
in  Class  I  sales,  coupled  with  the 
market's  changing  handler-producer 
relationships,  necessitates  a  reducti(» 
in  the  percentage  of  milk  that  must  be 
delivered  by  a  cooperative  association  to 
pool  distributing  plants  in  order  to 
assure  the  pool  status  of  the 
cooperative's  member  milk. 

A  similar  reduction  in  shipping 
percentages  for  proprietary  supply 
plants  shoidd  not  be  necessary. 
Cooperatives  typically  perform  • 
function  of  balancing  the  mi^et  that  is 
not  customarily  performed  by 
proprietary  supply  plants.  In  the  present 
situation,  it  appears  that  the  cooperative 


association  is  attempting  to  deal  with 
market  disruptions  cauMd  by  the 
actions  of  other  handlers.  Therefore,  the 
revision  should  apply  only  to 
cooperative  associations'  pool 
qualification. 

This  revision  should  be  effective  for  a 
period  long  enough  to  allow  the 
institutional  shifts  currently  in  process 
to  work  themselves  out,  and  for  the 
cooperative  associations  to  assure 
themselves  of  an  adequate  fluid  market 
for  their  producer  milk.  Therefore,  the 
revision  should  remain  in  place  through 
the  next  flush  production  season, 
through  August  1994. 

It  is  hereby  found  and  detennined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessaiy 
and  contrary  to  tne  public  interest  in 
that 

(a)  The  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
assure  orderly  marketing  conditions  in 
the  marketing  area  in  that  such  action  is 
necessary  to  permit  the  continued 
pooling  of  cooperative  reserve 

!>roce8sing  plants  and  the  milk  of  daiiy 
armers  who  have  historically  supplied 
the  market  without  the  need  for  making 
costly  and  inefficient  movements  of 
milk: 

(b)  This  revision  does  not  require  of 
persons  afliscted  substantial  or  extensive 
preparation  prior  to  the  effisctive  date; 
and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  aiguments  concerning 
this  suspension.  Three  comments  were 
filed  in  support  of  this  action,  and  one 
comment  was  filed  opposing  the  action. 

Therefore,  good  cause  exists  for 
making  this  order  effisctive  leM  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  orSufaiacto  ia  7  CFR  Fart  103€ 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preemble,  7  CFR  part  1036  is  amended 
as  follows: 

PART  1036-MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVAMA 
MARKETING  AREA 

The  authority  citation  for  7  CFR  part 
1036  continues  to  read  as  follows: 

1.  Aatharity:  Sacs.  1-lft,  48  Stat  31,  as 
amended;  7  VSXL  601-674. 

11036.7   (Amended] 

2.  In  S  1036.7  paragraph  (d), 
introductory  text  is  amended  by  revising 
the  phrase  "35  percent"  to  "25  percent" 
and  in  paragraph  (d)(2)  by  revising  the 
phrase  "35-pOToent"  to  read  "25 
percent". 
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Dated:  July  22. 1993. 
W.  a  BlandMrd. 

Director,  Dairy  Divisiom, 
iFR  Doc.  93-18157  Piled  7-29-93:  8:45  am] 
icootMie-M-r 


7CFRPMt109e 
(DA-92-41] 


MilkinttwNMhvUto,Tfl 
Marketing  Area;  Order  Suapending 
Certain  Provlaiona 

agency:  Agricultural  Mari^ting  Service. 
USDA.  j 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  the 
requirement  that  dairy  Cuiners  who  are 
producers  under  the  Nashville  order  be 
paid  on  the  basis  of  a  base  and  excess 
payment  plan  for  the  month  of  July 
1993.  This  action  is  needed  to 
appropriately  compensate  producers  for 
milk  production  at  a  time  when  milk 
production  is  declining. 
EFFECTIVE  DATES:  July  1. 1993  through 
July  31, 1993. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Richard  A.  Glandt.  Marketing  Specialist, 
USDA/AMS/Deiry  Division,  Order 
Formulation  Branch.  Room  2968,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  720-0368. 
SUPPt^MENTARY  WTORMATION;  Prior 

document  in  this  proceeding: 

Notice  of  Prop<Med  Suspension: 
Issued  June  18. 1993;  published  June  24. 
1993  (58  FR  34230). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  nave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  also  will  tend  to  encourage 
milk  production  during  the  month  of 
)uly,  which  is  a  month  of  declining  milk 
production. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Department  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-ma)or"  rule. 

This  final  rule  has  been  reviewed, 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entJY  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Nashville,  Tennessee, 
mariieting  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  24. 1993  (58  FR  34230).conc8ming 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Four  comments  were  received, 
two  from  proprietary  handlers  and  two 
from  individual  producers.  One  handler 
and  one  producer  opposed  the 
suspension,  and  one  handler  and  one 
producer  supported  it. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
month  of  July  1993  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  §  1098.61(a),  the  words  "for  each 
of  the  months  of  August  through 
February". 

2.  hi  $  1098.61(a)(5),  the  words  "in  the 
months  of  August  through  February." 

3.  In  §  1098.61.  paragraph  (b). 

Statement  of  Consideration 

The  suspension  would  make 
inoperative  the  requirement  that 
producers  be  paid  on  the  base  and 
excess  plan  for  the  month  of  July  1993. 
The  suspension  was  requested  by 
Fleming  Companies,  Inc.  (Fleming),  a 
proprietary  handler  operating  a 
distributing  plant  that  is  regulated 
under  the  Nashville  order. 

The  suspension  is  needed  to  remove 
a  conflict  which  currently  exists 
between  the  order  provisions  and  the 


need  for  additional  milk  in  this  market 
for  the  month  of  July.  The  current  order 
provisions  provide  that  producers,  for 
the  months  of  March  through  July,  be 
paid  a  base  and  excess  price.  The  plan 
was  designed  to  encourage  milk 
producti<Hi  during  the  base-building 
months  of  September  through  January 
when  a  greater  volume  of  milk  is  needed 
for  fluid  use,  and  to  discourage 
additional  production  (excess  milk) 
during  the  months  of  March  throu^ 
July  when  the  additional  milk 
production  is  not  needed  for  fluid  use. 

Marketing  conditions  have  changed 
since  those  provisions  were  adopted  in 
the  Nashville  order.  In  recent  years, 
milk  production  during  the  month  of 
July  has  been  less  than  needed  to  have 
a  full  supply.  In  view  of  this,  the  base- 
excess  plan  does  not  comport  with 
market  conditions  during  the  month  of 
July. 

Four  comments  were  filed:  One 
handler  and  one  producer  opposed  the 
suspension,  and  one  handler  and  one 

Eroducer  supported  the  suspension.  The 
andler  opposing  the  suspension 
indicated  a  belief  that  its  adoption  will 
no)  appreciably  increase  the  milk 
supply  for  the  market,  and  that  it  will 
penalize  those  producers  who  structure 
their  production  to  optimize  their 
financial  return  available  within  the 
base  and  excess  plan.  On  the  other 
hand,  the  handler  claimed,  dairy 
farmers  who  have  not  attempted  to 
maximize  their  economic  returns  would 
receive  an  unjustified  benefit  at  the 
expense  of  the  other  dairy  farmers. 

The  producer  who  opposed  the 
suspension  indicated  that  he  has 
worked  hard  to  build  base  so  that  only 
a  small  amount  of  his  production  would 
be  paid  for  at  the  excess  price.  He  stated 
that  to  grant  the  suspension  request 
would  be  unfair  to  those  producers  who 
have  based  their  milk  production 
around  the  base-excess  plan. 

The  handler  who  proposed  the 
suspension  filed  a  comment  in  support 
of  this  action.  The  handler  indicateid 
that  the  recent  hot  and  humid  weather 
pattern  in  the  Nashville  production  area 
has  reduced  milk  production 
significantly  to  the  point  where  the 
handler  regularly  purchases  loads  of 
milk  from  other  handlers,  some  of 
which  are  handlers  whose  milk  supply 
is  not  pooled  on  the  Nashville  order,  bi 
the  proponent's  view,  it  is  inconsistent 
to  pay  producers  for  some  of  their  milk 
at  excess  prices  when  the  supply  is  so 
short  that  outside  milk  is  being 
purchased.  Moreover,  the  handler  noted 
that  in  1991  the  amount  for  which 
producers  received  the  excess  price  was 
greater  than  Class  II  and  Qass  ID  use. 
The  producer  who  supported  the 
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suspension  said  be  believed  there  has 
been  a  change  in  the  supply-demand 
ratio  and  in  marketing  strategy  and 
procedure  since  the  (vder  was  first 
established.  He  endorsed  the 
suspension. 

After  reviewing  the  comments 
received,  it  is  concluded  that  the  base 
and  excess  payment  provisions  of  the 
Nashville  order  should  be  suspended  for 
the  month  of  July  1993.  In  reality,  milk 
supplies  are  short  and  therefore 
producers  should  not  be  paid  a  lower 
price  for  a  portion  of  their  production  as 
excess  milk. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effisctive 
date  hereof  is  impractical,  unnecessary 
land  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  in 
the  marketing  area  in  that  milk 
production  should  be  encouraged  rather 
than  discouraged; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  the  op^rtunity  to  file 
written  data,  views  or  arguments 
concerning  this  suspension.  Four 
comments  were  filed:  two  in  opposition 
and  two  in  support  of  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Snbiecta  in  7  Olt  Part  lOM 

Milk  mariceting  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7  part  1098  are  suspended  as 
follows: 

PART  1098— MILK  IN  THE  NASHVILLE. 
TENNESSEE,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1098  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

11098.61    ITrnnponfriUfuiMptindtdinpmX] 

2.  In  §  1098.81(a),  the  words  "  for 
each  of  the  months  of  August  through 
February  "  are  suspended  for  July  1993. 

3.  In  §  1098.61(a)(5),  the  words  "  in 
the  months  of  August  through 
February."  are  suspended  for  July  1993. 

4.  In  §  1098.61,  paragraph  (b)  is 
suspended  for  July  1993. 


Dated:  }uly  27. 1993. 

EiigHW  InBalMl. 

Assistant  Secretary.  Marketing  and  Inspection 
Services. 

|FR  Doc.  93-18220  Filed  7-2»-93:  8:4S  am) 
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7  CFR  Part  1126 
[DA-93-12] 

Milk  In  th»  T«xas  Marketing  Area; 
Ordar  Suapanding  Certain  Proviaiona 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends 
segments  of  the  pool  plant  and  producer 
milk  definitions  of  the  Texas  Federal 
milk  order  for  a  two-year  period.  This 
suspension  is  necessary  to  insure  that 
dairy  fermere  who  have  historically 
supplied  the  Texas  market  will  continue 
to  have  their  milk  priced  under  the 
Texas  order,  thereby  receiving  the 
benefits  that  accrue  from  pooling.  In 
addition,  this  suspension  is  necessary  to 
prevent  the  uneconomic  and  inefficient 
movement  of  milk  under  the  order. 
EFFECTIVE  DATE:  August  1, 1993  through 
July  31. 1995. 

FOR  FUmXER  INFORMATION  CONTACT: 
Richard  A.  Glandt.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  29G8,  South 
Building.  P.O.  Box  96456.  Washington. 
ex:  20090-6456,  (202)  720-9368. 
SUPPt.EMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  June  4. 1993;  pubUshed  June  10. 
1993  (58  FR  32465). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlen  and  would  tend  to  ensure  that 
dairy  farmere  will  continue  to  have  their 
miik  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  ard 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  does  not  preempt  any  stata 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  ("the  Act"),  provides 
that  administrative  proceedings  must  be 
exhausted  before  p>arties  may  file  suit  in 
court.  Under  section  Bc(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Seciatary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  tvith  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Regi»ter  (.SS 
FR  32465)  on  June  10,  1993.  concerning 
the  proposed  suspension  for  August  1, 
1993.  through  July  31, 1995.  of  segments 
of  the  pool  plant  and  producer  milk 
definitions  of  the  Texas  Federal  milk 
order.  The  public  was  afforded  the 
opportunity  to  comment  on  the  notice 
by  submitting  written  data,  views  and 
arguments  by  Jui>e  25. 1993.  Two 
written  comments  were  received  that 
discussed  the  nature  of  the  proposed 
suspension.  One  comment  included  full 
support  of  the  suspension  of  rule,  as 
published  in  the  Federal  Register.  The 
other  comment  included  support  for  the 
proposed  suspension  for  one  year,  but 
not  for  the  two-year  time  period. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  her^y 
found  and  determined  that  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  1126.7(d)  introductory  text,  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

2. In  1126.7(e)  introductory  text,  tlie 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b). 
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(c),  and  (d)  of  this  section)  it  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from- farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 

Tested", 
hi  1126.13(e)(1).  the  words,  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
IS  percent  of  the  milk  of  such  dairy 
fanner  is  physically  received  as 
producer  milk  at  a  pool  plant". 

4.  In  1126.13(e)(2).  the  paragraph 
refsrences  "(a),  (b).  (c)  and  (d)". 

5.  In  1126.13(e)(3).  the  sentence.  "The 
total  quantity  of  miUc  so  diverted  during 
the  month  shall  not  exceed  one-third  of 
the  producer  milk  physically  received  at 
such  pool  plant  during  the  month  that 
is  eligible  to  be  diverted  by  the  plant 
operator;'*..  j 

Statement  of  Conaideratioa 

This  action  suspends  segments  of  the 
pool  plant  and  producer  milk 
definitions  for  tne  Texas  order.  This 
suspension  wdll  be  in  effect  from  August 
1. 1993.  through  July  31. 1995.  The 
current  suspension  of  some  of  these 
provisions  will  expire  July  31. 1993. 
This  action  suspends :  (1)  The  60 
percent  delivery  standard  for  pool 
plants  operated  by  cooperatives:  (2)  the 
restrictions  on  the  types  of  pool  plants* 
at  which  milk  must  be  received  to 
establish  the  maximum  amount  of  milk 
that  a  cooperative  may  divert  to  nonpool 
plants;  (3)  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants;  (4)  the 
shipping  standards  that  must  be  met  by 
supply  plants  to  be  pooled  under  the 
order,  and  (5)  the  individual  producer 
performance  standards  that  miist  be  met 
in  order  for  a  producer's  milk  to  be 
elimble  for  diversicm  to  a  nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant,  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  recdved  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  month  at  handlers' 
pool  plants.  The  order  also  provides  that 
the  operator  of  a  pool  plant  may  divert 
to  nonpool  plants  not  more  than  one- 
third  of  the  milk  that  is  physically 
received  during  the  month  at  the 
handler's  pool  plant  This  action 
continues  to  inactivate  the  60  percent 
delivery  standard  iat  plants  operated  by 


a  cooperative  association,  allow  a 
cooperative's  deliveries  to  all  types  of 
pool  plants  to  be  included  as  a  basis 
from  which  the  diversion  allowance 
would  be  computed,  aiid  remove  the 
diversion  limitation  appUcable  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  eadi  month  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  ana  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
Septembw  through  January  is  pooled 
imder  the  order  during  the  following 
months  of  February  through  July 
without  making  qualifying  shipments  to 
distributing  plants.  This  action 
continues  the  current  suspension  of 
these  performance  standards  for  supply 
plants  that  were  regulated  under  the 
Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  speciHes  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  Januarv.  15  percent 
of  a  producer's  milk  must  be  received  at 
apool  plant  for  diversion  eligibility. 
This  action  will  keep  these 
requirements  suspended. 

Renewal  of  the  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am)  and  Associated  Milk 
Producers.  Inc.  (AMPI).  cooperative 
associations  that  represent  a  substantial 
number  of  the  dairy  farmers  who  supply 
the  Texas  market.  Mid-Am  also  filed 
comments  supporting  the  proposed 
suspension. 

A  comment  also  was  filed  on  behalf 
of  Southern  Foods  Group  (SFG).  SFG 
does  not  object  to  a  one-year 
suspension,  but  does  maintain  that  a 
suspension  for  two  years  should  not  be 
granted.  SFG's  view  is  that  after  being 
suspended  for  each  of  the  past  five 
years,  it  is  time  to  review  the  Texas 
order's  pooling  provisions  through  the 
hearing  process.  SFG  expressed  the 
view  that  if  a  hearing  is  called  on 
proposals  to  merge  several  southeastern 
and  southern  orders,  such  a  hearing 
perhaps  could  provide  an  opportunity 
to  consider  what  the  Texas  pooling 
provisions  should  be. 

For  January  through  May  1993.  daily 
average  producer  milk  receipts  were  up 
2.9  percent  from  a  y^ar  earlier.  In 
comparison,  Class  I  utilization  for  the 
same  period  was  up  only  0.34  percent. 


It  is  anticipated  that  Class  I  sales  of  milk 
in  the  forseeable  future  will  not  keep  up 
with  expected  increases  in  producer 
milk  receipts  on  the  Texas  Order. 

This  suspension  action  is  necessary  to 
insure  that  dairy  farmers  who  have 
historically  supplied  the  Texas  market 
will  continue  to  have  their  milk  priced 
tuider  the  Texas  order,  thereby  receiving 
the  b«iefits  that  accrue  from  such 
pooling.  In  addition  the  suspension  will 
continue  to  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 
movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  supplying  the 
market. 

While  granting  this  suspension  for  a 
two-year  period,  the  concerns  raised  by 
SFG  should  be  considered.  Beginning  in 
August  of  1988,  for  over  five  years,  these 
provisions  have  been  suspended  in  their 
entirety.  In  future  years,  it  may  be 
preferable  to  resolve  this  issue  through 
the  hearing  process,  not  through 
informal  rulemaking,  so  that  the  Order 
may  contain  appropriate  pooling 
provisions  based  on  current  market 
conditions. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effiactive 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  tne  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  withoot  the  need  for  making 
costly  and  inefficient  movements  of 
milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effiactiva  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  Comments  were 
received  from  two  parties. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  112(f 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
follo%ving  provisions  in  title  7,  part 
1126,  are  amended  as  follows: 


PARTIIM 
MARKETVi 
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PART  1126-KHUC  M  THE  TEXAS 
MARKETINQ  AREA 

1.  The  authority  citation  for  7  CFR 
part  1126  continues  to  read  as  follows: 

Aatherily:  Sect.  1-19, 48  Stat  31,  aa 
amended;  7  U.S.C  601-674. 

f  1126.7   [Tampofwiiy  auapandad  In  parti 

2.  In  §  1126.7(d)  introductory  text,  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section"  are 
suspended. 

3.  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  ot  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c).  and  (d)  of  this  section)  is  physicdly 
received  during  the  m6nth  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested"  are  suspended. 


11126.13   irawporartty  auepandeJ  In  part] 

4.  In  §  1126.13(e)(1).  the  words,  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  mUk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant"  are 
suspended. 

5.  In  §  1126.13(e)(2).  the  paragraph 
references  "(a),  (b),  (c)  and  (d)"  are 
suspended. 

6.  In  §  1126.13(e)(3).  the  sentence. 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator."  are  suspended. 

Dated:  July  27, 1993. 

Eugene  Bramtool, 

Assistant  Secretary.  MaHceting  and  Inspection 
Savicet. 

[FR  Doc.  93-18219  Piled  7-29-43: 8:45  am] 
aa^jNO  cooc  Mia 


7  CFR  Part  1137 
[DA-93-13] 

Milk  in  the  EMtom  Colorado  Martieting 
Atm;  Ordor  Suoponding  Certain 
Provisiona 

agency:  Agricultural  Kfarketing  Service. 
USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  certain 
provisions  of  the  Eastern  Colorado 


Federal  milk  order.  This  suspension  is 
necessary  to  prevent  the  uneconomic 
movement  of  milk  that  otherwise  would 
be  require^}  in  order  to  maintain  the 
pooling  statiu  of  milk  that  has  been 
historically  associated  with  the  order. 
tfnCTNt  DATES:  The  suspension  to 
§  1137.7  is  effective  September  1. 1993 
through  February  1994;  the  siispension 
to  S  1137.12  is  effective  September  1. 
1993  through  August  1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  A.  Glandt,  Mariceting  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  720-9368. 
SUPPLEMENTARY  MFORMAT10N:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  June  4, 1993;  published  June  10, 
1993  (58  FR  32467). 

The  Regulatory  Flexibility  Act  (5 
U.S.Q  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  beneRts  that  accrue 
from  such  pricing. 

This  fimu  rule  nas  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  does  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674)  ("the  Act"),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 


Secretary  would  rule  on  the  petition. 
Tho  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jiuisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition. 

f>rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  ofj>roposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  32467)  on  June  10. 1993.  concerning 
the  proposed  suspension  of  the 
provisions  of  the  Eastern  Colorado 
Federal  milk  order  that  limit  the  period 
of  automatic  pool  plant  status  for  a 
supply  plant  and  suspend  the  touch- 
base  and  diversion  limitation 
requirements.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
notice  by  submitting  written  data,  views 
and  arguments  by  June  25. 1993.  One 
written  comment  was  received  that 
discussed  the  nature  of  the  proposed 
suspension.  It  included  full  support  of 
the  suspension  of  rule,  as  published  in 
the  Federal  Register. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  For  the  months  of  September  1993 
throueh  February  1994: 

In  the  second  sentence  of  §  1137.7(b), 
the  words  "plant  which  has  qualified  as 
a"  and  "of  March  through  August;"  and 

2.  For  the  months  of  September  1993 
throueh  August  1994: 

In  the  first  sentence  of  §  1137.12(a)(1), 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant;" 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March,  April,  May, 
June,  July,  and  December,  and  20 
percent  in  other  months  of,"  and  the 
word  "distributing." 

Statement  of  Consideration 

This  action  suspends  the  provisions 
of  the  Eastern  Colorado  Federal  milk 
order  that  limit  the  period  of  automatic 
pool  plant  status  for  a  supply  plant  and 
suspends  the  touch-base  and  diversion 
limitation  requirements.  This 
suspension  is  necessary  to  prevent  the 
uneconomic  and  inefficient  movement 
of  milk  for  the  sole  purpose  of  pooling 
the  milk  of  producers  historically 
associated  with  the  Eastern  Colorado 
order. 

For  the  months  of  September  1993 
through  February  1994,  the  limit  on  the 
period  of  automatic  pool  plant  status  for 
a  supply  plant  which  met  pool  shipping 
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standards  during  the  prayiaus 
Saptamber  throuj^  Fabniaiy  pariod  is 
suspandad.  Tba  touch^Msa  and 
divanion  limitation  Taquiramants 
during  tba  months  of  Saptambar  1993 
throu^  August  1994  ara  also 
suspended. 

These  provisions  hara  baan 
suspended  previously  in  ordar  to 
maintain  the  pool  status  of  producers 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  The  markating  conditions  in  the 
Eastern  Colorado  ordbr  area  that  existed 
when  the  provisions  ware  previously 
suspended  still  continua.  During  1992. 
producer  milk  was  5.6  percent  above 
1991  while  Class  I  sales  %irara  up  1.3 
percent.  During  the  pariod  January 
through  May  1993,  producer  receipts 
and  Class  I  sales  ware  virtually 
unchanged  from  the  same  period  in 
1992. 

Current  projections  indicate  that  there 
will  be  ample  supplies  of  locally 
produced  milk  to  meet  the  requirements 
of  Eastern  Colorado  distributing  plants 
without  requiring  that  each  producer's 
milk  be  received  at  least  three  times 
each  month  at  a  pool  distributing  plant 
and  without  restricting  the  amount  of 
milk  that  can  be  diverted  to  non-pool 
plants.  Without  the  suspension  action,  it 
may  ba  necessary  to  ship  milk  from 
distant  areas  to  Dmvar  area  bottling 
plants.  This  would  displace  locally 

Eroduced  milk  that  would  then  have  to 
9  shipped  from  the  Denver  area  to 
surplus  handling  plants. 

The  suspension  of  the  touch-bese 
provisions  of  the  ordar  wrill  not  allow 
additional  milk  supplies  to  be  pooled, 
but  rather  will  provide  for  more  efficient 
disposition  of  producer  milk  not  needed 
for  fluid  requirements  of  Eastern 
Colorado  distributing  plants.  By 
suspending  the  touch-base  provision, 
producer  milk  will  not  be  required  to  be 
delivered  to  pool  plants  for  the  sole 
purpose  of  meeting  provisions  of  the 
Eastern  Colorado  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  efiiective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such 
action  is  necessary  to  permit  the 
continued  pooling  of  tne  milk  of  dairy 
farmers  who  have  historically  supplied 
the  market  without  the  need  for  making 
costly  and  inefficient  movements  of 
milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  subrtantial  or 


extensive  preparation  prior  to  tha 
affisctlva  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment  was 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  date  of  publication  in  the 
Federal  Register. 

List  of  Sobiects  in  7  CFR  Part  1137 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisions  in  title  7.  part 
1137,  are  amended  as  follows: 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1137  continues  to  read  as  follows: 

AudMiity:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

f  1137.7    [Suspended  in  part] 

2.  hi  §  1137.7(b).  for  the  months  of 
September  1993  through  February  1994: 

in  the  second  sentence  of  §  1137.7(b), 
the  words  "plant  which  has  qualified  as 
a"  and  tha  words  "of  March  through 
August"  are  suspended;  and 

11137.12    (Suspandad  in  part] 

3.  In  S  1137.12(a)(1),  for  the  months  of 
September  1993  through  August  1994: 

In  the  first  sentence  of  §  1137.12(a)(1), 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant"; 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March.  April,  May, 
June.  July,  and  December  and  20  percent 
in  other  months  or*,  and  the  word 
"distributing"  are  suspended. 

Dated:  July  27, 1993. 
EiagMe  Bransleel, 

Assistant  Secntary,  Marketing  ond  Inspection 
Services. 

(PR  Doc  93-18218  Filed  7-29-93:  8:45  am] 
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7  CFR  Pwt  1220 
[No.  LS-93-005] 
RIN0S81-AA94 

Soybaan  Promotion  and  Raaaarch; 
Rulaa  and  Ragulations 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Interim  final  rule. 


;  This  interim  final  rule 
amends  the  Rules  and  Regulations 


which  implamentad  tha  Soybean 
Promotion  and  Research  Otdm  (Order), 
llie  Order  established  a  national 
industry-funded  soybean  promotion  and 
research  program.  "The  rule  modifies  the 
remittance  date  for  assessments  from 
first  purchasere,  thus  providing  a 
uniform  remittance  date  for  assessments 
which  is  consistent  with  other 
commodity  State  checkoff  programs, 
and  removes  the  requirement  for 
certification  of  nonproducer  status  for 
certain  transactions,  thereby  reducing 
the  paperwork  burden  imposed  on  first 
purchasers  who  collect  the  assessments. 

DATES:  Effective  date:  July  30. 1993. 

COMMENTS:  Comments  must  be  received 
on  or  before  August  30, 1993. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch:  Livestock 
and  Seed  Division:  Agricultural 
Marketing  Service  (AMS),  USDA,  room 
2624-S;  P.O.  Box  96456;  Washington, 
DC  20090-6456. 

FOR  FURTHER  MFORMATKW  CONTACT 
Ralph  L  Tapp,  Chief,  Mariceting 
Programs  Branch  202/720-1115. 
SUPPLEMENTARY  tlFORMATION:  Prior 
document:  Final  Rule— Soybean 
Promotion  and  Research:  Rules  and 
Regulations  published  July  2. 1992  (57 
FR  29436). 

Regulatory  Impad 

This  interim  final  rule  was  reviewed 
in  accordance  with  Executive  Order  No 
12291  and  Department  Regulation  No. 
1512-1  and  has  been  determined  to  ba 
a  "nonmajor"  rule  because  it  does  not 
meet  the  criteria  for  a  major  rule  as 
stated  in  the  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1971  of  the  Act,  a  person  subject 
to  the  Soybean  Promotion  and  Research 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Ordw.  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  tha  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  person  who  is  a 
petitioner  resides  or  carries  on  business 
has  jxirisdiction  to  review  a  ruling  on 
the  petition  if  a  complaint  for  tha 


purpoM  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 
^     Further,  section  1974  of  the  Act 
provides,  with  certain  exceptions,  that 
nothing  in  the  Act  may  be  construed  to 
preempt  or  supersede  any  other  program 
relating  to  soybean  promotion,  research, 
consumer  information,  or  industry 
information  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  One  exception  in  the  Act 
concerns  assessments  collected  by 
Qualified  State  Soybean  Boards.  The 
exception  provides  that  to  ensure 
adeauate  funding  of  the  operations  of 
Qualified  State  Soybean  Bowds  under 
the  Act.  no  State  law  or  regulation  may 
limit  or  have  the  effisct  of  Umiting  the 
full  amount  of  assessments  that  a 
Qualified  State  Soybean  Board  in  that 
State  may  collect,  and  which  is 
authorized  to  be  credited  under  the  Act. 
Another  exception  concerns  certain 
referenda  conducted  during  specified 
periods  by  a  State  relating  to  the 
omtinuation  or  termination  of  a 
Qualified  State  Soybean  Board  or  State 
soybean  assessment 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  interim  final  rule:  (1) 
Amends  the  remittance  date  for 
assessments  from  first  purchasers,  and 
(2)  removes  the  requirement  for 
certification  of  nonproducer  status  for 
certain  transactions.  These  changes  are 
expected  to  have  a  positive  economic 
impact  on  the  first  purchasers  of 
soybeans.  An  estimated  10.000  first 
purchasers  of  soybeans  are  required  to 
collect  and  remit  the  assessments,  and 
most  of  them  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.2).  As  explained  in  more  detail 
below,  the  amendment  to  the  remittance 
date  in  this  rule  would  make  the  date 
correspond  with  the  date  assessments 
are  due  to  State  assessment  programs 
under  some  State  laws.  It  will  eliminate 
the  current  requirement  for  some  first 
purchasers  to  examine  their  records 
twice  each  month  in  order  to  report  and 
remit  commodity  assessments.  The 
elimination  of  the  requirement  of 
certification  of  nonproducer  status  for 
certain  transactions  will  reduce  the 
expense  associated  with  this 
recordkeeping  burden.  The 
Administrator  of  the  Agricultural 
Maiketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Radnctioa  Act 

In  accordance  yrith  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C 
chapter  35)  the  reporting  and 


recordkeeping  included  in  7  CFR  part 
1220  were  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  were  assigned  OMB  No. 
0581-0093. 

Backgroond 

The  Soybean  Promotion.  Research 
and  Consumer  Information  Act  (Act)  (7 
U.S.C  6301-6311)  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  soybean  industry's 
position  in  the  marketplace  and  to 
maintain  and  expand  domestic  and 
foreign  markets  and  uses  for  soybeans 
and  sojrbean  products.  The  program  is 
financed  by  an  assessment  of  0.5  of  1 
percent  of  the  net  market  price  of 
soybeans  sold  by  producera.  Pureuant  to 
the  Act,  an  Order  was  made  effective 
July  9, 1991.  and  the  collection  of 
assessments  began  September  1. 1991. 

The  Sovbean  Promotion  and  Research 
Rules  and  Regulations.  7  CFR  part  1220, 
published  in  the  Federal  Register  on 
July  2, 1992  (57  FR  29436).  specify  in 
§  1220.312(d)  that  assessments  shall  be 
remitted  not  later  than  the  ISth  day  of 
the  month  following  the  month  or 
quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed.  This  interim 
final  rule  requires  that  assessments  be 
remitted  not  later  than  the  last  day  of 
the  month  following  the  month  or 
quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed. 

This  interim  final  rule  is  designed  to 
provide  a  imiform  remittance  date  for 
assessments  consistent  with  certain 
State  checkoff  programs  for  other 
commodities.  Several  other  checkoff 
programs  require  payment  of  the 
assessments  on  the  last  day  of  the 
month  following  the  month  in  which 
the  product  was  marketed.  The 
requirement  to  submit  soybean  checkoff 
payments  on  the  15th  day  of  the  month 
following  the  month  in  which  the 
soybeans  were  marketed  creates 
difficulties  for  collectors  and  sometimes 
results  in  incorrect  submissions.  A 
uniform  submission  date  will  greatly 
alleviate  these  problems  and  also  reduce 
the  paperwork  burden  imposed  on  first 
purchasers  as  a  result  of  having  different 
reporting  reouirements. 

The  Order  s  Rules  and  Regulations 
also  specify  in  §  1220.315  that  a  person 
marketing  soybeans,  processed 
soybeans,  or  soybean  products  on  which 
an  assessment  has  been  collected  may 
claim  nonproducer  status  and  shall  not 
be  required  to  pay  an  assessment  if  such 
peraon  certifies  to  the  purchaser  that  the 
assessment  has  been  collected  and 
remitted  or  will  be  remitted  in  a  timely 


fashion.  Currently,  purdiasers  are 
required  to  either  collect  the  assessment 
or  obtain  and  maintain  a  "Statement  of 
Non-Producer  Status"  form  on 
purchases  of  soybeans.  On  the 
nonproducer  status  form,  the  seller 
certifies  to  the  purchaser  that  the 
assessment  has  been  collected  and 
remitted  or  will  be  remitted  in  a  timely 
fashion.  This  requirement  has  caused  a 
paperwork  burden  for  purchasers.  This 
interim  final  rule  reduces  the  workload 
for  both  the  purchaser  and  the  Board.  It 
deletes  §  1220.315.  Certification  of  non- 
producer  status  for  certain  transactions, 
in  its  entirety.  This  interim  final  rule 
eliminates  the  current  requirement  to 
utilize  nonproducer  status  forms  and 
requires  purchasers  to  utilize  their  ovm 
system  to  verify  collection  of 
assessments  on  soybeans  purchased 
from  producera.  Deletion  of  this 
provision  does  not  relieve  the  first 
purchaser  of  the  requirement  to  collect 
an  assessment  firom  producera  and  does 
not  relieve  producera  of  their  obligation 
to  pay  assessments  due.  First  purchasere 
may  be  held  liable  for  failure  to  collect 
and  remit  if  they  cannot  verify 
nonproducer  status  for  soybcMns  not 
assessed. 

Purauant  to  the  provisions  in  5  U.S.C 
553,  it  is  found  and  determined  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  includes 
provisions  to  reduce  the  recordkeeping 
and  paperwork  burden  imposed  on 
industiy;  (2)  a  30-day  comment  period 
is  provided:  (3)  this  action  imposes  no 
additional  requirements  on  the  soybean 
industry;  and  (4)  no  time  is  needed  by 
the  industry  to  prepare  for  this  action. 

List  of  Subjects  in  7  CFR  Part  1220 

Agricultural  research.  Reporting  and 
recordkeeping  requirements,  Soybeuis. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1220,  subpart  B. 
is  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

Subpart  B— Rules  and  Regulations 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Aulbority:  Title  XIX.  Public  Law  101-624. 
104  Stat.  3359.  3881  (7  IJ.S.C  6301-6311). 

2.  Section  1220.312  paragraph  (d)  is 
revised  to  read  as  follows: 
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(d)  Bmiittances,  Each  fint  piuchaser 
or  producer  istpontibla  for  rtmitting 
assessments  shall  remit  all  assessments 
to  the  Qualified  State  Soybean  Board,  iU 
deciffiee,  or  the  United  Soybeen  Boerd. 
All  assessments  shall  be  rHBitted  in  the 
fioarm  of  a  check  or  money  order  payable 
to  the  order  of  the  applicabla  Qualified 
State  Soybean  Board  or  the  United 
Soybean  Board  and  shaU  be  sent  to  the 
desimated  address  not  later  than  the 
la«t  day  of  the  month  following  the 
month  or  quarter  in  whidi  the  soybeens, 
processed  soybeans,  or  soybean 
products  were  mariwted  and  shall  be 
accompanied  by  the  reports  reouired  by 
paragraph  (c)  of  this  section.  All 
remittances  shell  be  received  sub|ect  to 
collection  and  payment  at  par. 


fiaaOJIS   IReawiMdl 
3.  Section  1220.315  is  removed. 

Dited:  July  27. 1993. 


AMBktaiaSecnlary,  klaik»tlngandbttp«etkm 

Smrkm. 

(FR  Doa  93-19217  Plbd  7>2»-«3: 9:45  tm] 
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iDocnsl  No.  9i~AIIE~'i2!  AinendMenl  3v~ 
9911;AO91-09-13] 

AirwortMnM*  Directive*;  Garrett 

Aarospoco  Company,  Modal  TFE731-2, 
~3,  and  -3R  Turbofan  EnQinaa 

AGCNCV:  Federal  Aviation  i 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

aUMMARV:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
91-08-13  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Garrett  Engine  Division.  Allied-Signal 
Aerospace  Company.  Model  TFE731-2. 
-3,  and  -3R  tuibofain  engines  by 
individual  letters.  This  AD  requires  the 
inspection  of  fan  rotor  discs  within 
certain  schedules.  This  amendment  is 
prompted  by  a  report  of  an  in-service 
uncontained  failure  of  the  first  stage  fan 
rotor  disc  in  which  a  segment  of  the  disc 
rim  and  five  fan  blades  departed  the 


engine.  The  ecttoos  specified  by  this  AD 
are  intended  to  prevent  uncontained 
failure  of  the  fon  rotor  disc  due  to 
fatigue  craddng. 

DATlt:  Effective  August  16. 1993.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  efiective  by 
priority  letter  AD  91-08-13.  issued  on 
April  16, 1991.  whidi  contained  the 
reguirements  of  this  amendment 

The  incorporation  by  refsrence  of 
certain  pubUoations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  16, 
1993. 

Comments  for  inclusion  in  the  Rules 
Dod^et  must  be  received  on  or  before 
September  28, 1993. 
A00RCt8CS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-ANE-12, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  fiom  Allied-Signal 
Propulsion  Engines.  Aviation  Services 
Division.  Data  Distribution.  Dept  64-3/ 
2102-lM.  P.O.  Box  29003.  Mioenix.  AZ 
55038-9003:  telephone  (602)  365-2548. 
This  inftmnation  may  be  examined  at 
the  FAA,  New  England  Region,  OfBce  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington. 
MA:  or  at  the  Office  of  the  Fedwal 
Register.  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC 
FOR  FURTHER  VIFORIIATMN  CONTACT:  Joe 
Costa.  Aerospace  Engineer.  Los  Angeles 
Aircraft  Certification  Office.  FAA. 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  \jan%  Beach.  CA 
90808-2425;  telephone  (310)  988-5246, 
fax  (310)  988-5210. 
SUPfiEuefTARV  mformation:  On  April 
16. 1991.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  AD  91-08-13,  applicable  to 
Garrett  Engine  Division.  Allied-Signal 
Aerospace  Company,  Model  TFE731-2, 
-3.  and  -3R  tuibofan  engines,  which 
requires  the  inspection  of  fan  rotor  discs 
within  certain  schedules.  That  action 
was  prompted  by  a  report  of  an  in- 
service  uncontained  failure  of  the  first 
stage  fan  rotor  disc  in  which  a  segment 
of  the  disc  rim  and  five  fan  blades 
departed  the  engine.  Metallurgical 
examination  of  the  fiactured  fan  rotor 
disc  determined  that  a  fatigue  crack  had 
initiated  in  the  area  of  the  aft  acute 
comer  of  one  of  the  dovetail  slots  in  the 
disc.  Failiue  of  this  disc  occurred  at 
3300  cycles  which  was  less  than  the 
then  FAA-approved  life  limit  of  4100 
cycles.  This  condition,  if  not  corrected, 
could  result  in  uncontained  failure  of 


the  fm  ralOT  disc  due  to  frtigue 
craddns. 

The  FAA  has  reviewed  and  approved 
the  technical  oontents  of  Garrett  Engine 
Division.  Allied-Signal  Aerospace 
Company,  Alert  Service  Bulletin  No. 
TFB731-A72-3432,  dated  April  11. 
1991,  that  deecribes  procedures  for 
eddy-current  and  fluoreecent  penetrant 
inspediona  of  fan  rotor  disk  for  credcs. 

Sinoa  the  unsafe  condition  described 
is  likely  to  exist  or  develon  on  other 
enginee  of  the  seme  type  design,  the 
FAA  issued  priority  Mter  AD  91-08-13 
to  prevent  uncontained  failure  of  the  fan 
rotor  disc  due  to  fatigue  cracking.  The 
AD  requires  the  inspection  of  fan  rotor 
discs  within  certain  schedules.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  wera  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letten  issued  on  April  16, 1991,  to  all 
known  U.S.  ownen  and  operaton  of 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company.  Model  TFE731-2, 
-3,  and  -3R  tuibofan  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Regbter  as  an  amendment  to  $  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective  to 
all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preoadM  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  spedfied 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  dosing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that . 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


summanz' 
concerned 
will  be  fill 


TFE731-a-1 
TFE731-a-J 
TFE731-a-i 
TFE731-3-1 
TFE731-*-1 
TFE731-3-1 
TFE731-3-1 

TFE731-3-1 
TFE731-3-I" 


TFE731-3H- 
TFE731-3R- 
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modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
conconed  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANB-12."  The 
postcard  will  be  date  stamped  and 
letiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  sxibstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regiilation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  at 
follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  40  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

f3».13    [AnwndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwOTthiness 
directive: 

•l-oa-13    Gamut  Et^mBDktMm,  AOkti- 
Signal  Acroepeoa  Conpamr: 

Amendment  39-0611.  Docket  91-ANB- 
12. 

Applicability:  Garrett  Engine  Division. 
Allied-Signal  Aerotpace  Company,  Modal 
TFE731-2,  -3,  and  -3R  tenet  turboftra 
enginei  inttaUed  in  aircraft  certificated  in 
any  category  equipped  with  tan  rotor  discs, 
part  number  (PN)  3072162-1,  -2,  -3,  and  -4 
or  PN  3073436-1,  -2.  -3.  and  -4.  inttallad  on 
but  not  limited  to  the  following  airplane 
models: 


Engine  (tkxM 
Na 


TFE731-4-1C 
TFE731-a-2B 
TFE731-*-aB 
TFE731-3-1C 
TFE731-3-1E 
TFE731-3-1F 
TFE731-»-1Q 

TFE731-«-1H 
TFE731-3-K 

TFE731-3R-1D 

TFE731-3R-1Q 
TFE731-3R-1H 


Aircraft  manufacturar 


Avtona  Maioai  Dassaull-Braguat  AvMion.  Paris.  Fiwca 

Laaitat  Inc.  WicNta  Ktftaaa 

Laaijat.  Wichita.  Kmaas 

Avions  Maicai  Dassault-Breguet  Aviation,  St  Cloud,  France  ... 

Alrasearch  Aviation  Company,  1^  Angeles.  CaNfomia 

Lockhaad^Saorgia  Corp..  Marietta.  Georgia 

Israel  Alrerail  Industries  Ltd..  Israel  (USA-ASanlic  Aviation.  Wilming- 
ton. OataMnra). 
BrWsh  AMQ^Mca  (BAa)  Hatfleld-Chestsr  Diviston,  HatReid.  Englmd  ... 
Lockhaad^Jaorgia  Corp..  Marietta.  Georgia  (AC  modified  by  STC 

SA333GL-0).  ^ 

Sabralnar  Corp.  (fonnady  Sabraiiner  Division,  North  American  Aviaflon 

Ca  or  Rodmwl  IntamaHonal),  Chesterileid,  Missouri. 
laraal  Aircraft  InAjslrias  USA  (Atlantic  Aviation.  Wlmington.  Dataware) 
Britiah  Aaroapaoa  (BAa),  Hatlield-ChestBr  Division,  Hatfield,  England  .. 


Airplana  modal 


Falcon  10, 100. 

I.aai)et  35,  36A.  36.  36A. 

l^arJetSI. 

FtyconSO. 

731  Jetstar. 

1329-25  (Jetstar  II). 

1124, 1124A(West<wfaxl). 

BAe  HS125  Series. 
1329-25  (Jetstar  II). 

NA  26S-65  (Sabreliner  65. 6SA). 

1124.  1124A(Westwind). 
BAa  HS12S  Series. 


Compliance:  Required  as  indicated,  unless 
accomplisbad  previously. 

To  prevent  uncontained  ttilure  of  the  ha 
rotor  dijc  due  to  fatigue  cracking,  acoompllth 
the  following: 

(a)  Remove  and  inspect  for  cracks  by  eddy- 
cuirent  or  fluorescent  penetrant  methods,  fim 
rotor  discs.  PN  3072162-1.  -2.  -3,  and  -4 
and  PN  3073436-1.  -2.  -3.  and  -4.  and 
install  a  serviceable  disc  In  accordance  «vith 
the  Accnnplishment  Instructions  described 
in  Garrett  Engine  Division.  Allied-Signal 
Aerospace  Company.  Alert  Service  Bulletin 
(ASB)  Na  TFB731-A72-3432.  dated  April 
11. 1901.  as  required  by  the  CoUowing  initial 
schedule  of  fu>  rotor  disc  cycles  since  new 
(CSN)  on  the  effective  date  of  this  AD: 


Fan  rotor  disc 
CSN 


Less  than  1600 

1601  through 
2300. 


2301  through 
2800. 


Graaterthan 
2800. 


Inilial  inspection  schedule 


Prior  to  accumulating  1000 
CSN. 

WMhin  tw  next  200  cycles 
in  aan^ica  (QS)  aftsr  tie 
affective  date  of  this  AD 
or  prior  to  2400  CSN. 
whichever  occurs  first 

Within  the  next  100  CIS 
after  the  effective  date  o( 
this  AD  or  prior  to  2850 
CSN,  whichever  occurs 
first 

Within  the  next  50  CIS  after 
ttia  affactiva  data  ot  this 
AD. 


(b)  Thereafter,  re-inspect  the  tan  rotor  discs 
for  cracks  in  accordance  with  the 
Accomplishment  Instiuctiont  described  in 
Garrett  Engine  Division,  Allied-Signal 
Aerospace  Company  ASB  Na  TFB731-A72- 
3432,  dated  April  11. 1991,  in  accordance 
with  the  following  repetitive  schedule:  . 


Last  fan  rotor 

disc  insoection 

method 


Eddy-Current 


Ruorescent 


Next  inspadton  due 


At  engine  Mator  Periodk:  in- 
spection not  to  axcaad 
1300  OS  since  last  in- 


Nolto 


200  CIS 
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Na«r  The  inspKtkn  ivquinnMnto  of 
pv^raphs  (a)  and  (b)  of  thi*  AD  an  no 
longBT  applicable  after  installation  of  a 
wrviceable  disc.  PN  3073530-1.  -2.  or  PN 
3074529-1  or  -2,  or  later  Mrviceable  FAA> 
approved  discs. 

(c)  Remove  firom  wrvioe,  prior  to  further 
flight,  fan  rotor  diacs  which  exhibit  crack 
indications  following  inspection  in 
accordance  with  pangmph  (a)  or  (b)  of  this 
AD.  and  replace  with  a  serviceable  disa 

(d)  Report  fan  rotcr  diacs  found  cracked 
followring  inspection  in  accordance  with  this 
AD  1^  disc  PN.  Serial  Number,  CSN.  and 
crack  location  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  Transport 


Airplane  Directorate,  Aircraft  Ceitification 
Service.  FAA,  3320  East  Spring  Street.  Long 
Beadi.  CA  00606-2425,  within  10  days  of  the 
inspection.  Reporting  requirements  have 
been  approved  by  the  Offlce  of  Management 
and  Budget  and  assigned  0MB  Control 
Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfHce.  The 
request  should  be  forvrarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  firom  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  llie  inspections  shall  be  done  in 
accordance  with  the  following  Garrett  Engine 
Division,  Allied-Signal  Aerospace  Company, 
Alert  Service  Bulletin: 


Document  No. 


ASB  No.  TFE731-A7a-3432 
Tow  pagas:  16^ 


Pages 


1-16 


Revision 


Ofigmari 


Data 


Apr.  11, 1991. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  pari  51.  Copies  may  be  obtained 
from  Allied-Signal  Propulsion  Engines, 
Aviation  Services  Division,  Data  Distribution, 
Dept.  64-3/2102-lM.  P.O.  Box  29003. 
Phoenix,  AZ  55038-0003;  telephone  (602) 
365-2S48.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(h)  This  amendment  becomes  effective 
August  16. 1993,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
efllBctive  by  priority  letter  AD  01-08-13, 
issued  April  16, 1001.  which  conUined  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
July  15, 1003.  I 

|ackA.Saia. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  93-18188  Filed  7-29h03;  8:45  ami 
C0M4Sie-t># 


14  CFR  Part  M 

IDodMl  No.  9»-CC-36-AO; 
a64«;AOt3-1S-02] 


AirwoftMnaaa  DifoclivM:  Fakchild 
Aircraft  8A226  and  8A227  8«rla« 
Alrplanaa 

1 

AOCNCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMAflv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Fairchild  Aircraft  SA226  and 
SA227  series  airplanaa  that  are 
equipped  with  certain  Simmonds- 


Precision  pitch  trim  actuators.  This 
action  requires  repetitively  measuring 
the  freeplay  of  the  pitch  trim  actuator 
and  repetitively  inspecting  the  actuator 
for  rod  slippage;  immediately  replacing 
any  actuator  if  certain  freeplay 
limitations  are  not  met  or  rod  slippage 
is  evident;  and  eventually  replacing  the 
actuator  regardless  of  the  inspection 
results.  Two  in-flight  incidents  where 
the  referenced  actuators  failed  prompted 
the  proposed  action.  The  actions 
spedfiml  by  this  AD  are  intended  to 
prevent  the  horizontal  stabilizer  from 
going  nose-down  or  jamming  because  of 
pitch  trim  actuator  failure,  which  could 
result  in  loss  of  control  of  the  airplane. 

DATES:  Effective  August  23. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  23. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  30. 1993. 

A00RCS8E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  93-CE-35-AD, 
room  1558, 601  E.  12th  Street,  Kansas 
aty.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft.  P.O.  Box  790490.  San  Antonio. 
Texas  78279-0490:  Telephone  (512) 
824-9421.  This  information  may  also  be 
examined  at  the  FAA,  room  1558,  601 
E.  12th  Street.  Kansas  City.  Missouri 
64106. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 

Wmner  Koch.  Aerospace  Engineer. 
FAA.  Airplane  Certincation  Office.  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 


76193-0150;  Telephone  (817)  624-5163; 
Facsimile  (817)  624-5029. 
8UPPIEMENTARV  INFORMATION:  The  FAA 
has  received  reports  of  two  in-flight 
incidents  where  the  Simmonds- 
Precision  pitch  trim  actuators,  part 
number  (P/N)  DL5040M5,  failed.  These 
actuators  are  installed  on  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes,  bi  one  case,  the  horizontal 
stabilizer  went  fuU-nose  down,  and  in 
the  other  instance,  the  horizontal 
stabilizer  jammed.  Fortunately,  the 
pilots  were  able  to  safely  land  their 
airplane  in  both  of  these  instances. 
Upon  removal  and  inspection  of  the 
pitch  trim  actuators,  fatigued  barrel  nuts 
were  found  and  the  actuator  usage  time 
was  well  over  5,000  hours  time-in- 
service  (TIS).  Based  on  all  available 
information,  the  FAA  estimates  that 
approximately  50  of  the  250  affected 
airplanes  or  20  percent  have  over  5.000 
hours  TIS  accumulated  on  the  * 
Simmonds-Precision  pitch  trim 
actuators,  P/N  DL5040M5. 

Fairchild  has  issued  SA226  Series 
Service  Letter  (SL)  226-SL-005.  and 
SA227  Series  SL  227-SL-Oll,  both 
Issued:  April  8, 1993,  Revised:  April  28. 
1993.  These  service  letters  specify 
instructions  for  measuring  the  freeplay 
of  the  Simmonds-Precision  pitch  trim 
actuators,  P/N  DL5040M5.  and 
inspecting  for  actuator  rod  slippage. 
Alter  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that:  (1)  Failure 
of  these  barrel  nuts  could  lead  to  pitch 
trim  actuator  rod  slippage  or  improper 
freeplay;  (2)  in  order  to  ensure  the  safety 
of  the  Simmonds-Precision  pitch  trim 
actuators  after  5,000  hours  TIS.  these 
actuators  should  be  periodically 
inspected,  and  eventually  replaced;  and 
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(3)  since  these  pitch  trim  actuaton  are 
installed  on  certain  Paiidiild  SA226 
and  SA227  series  airplanes,  AD  acticni 
should  be  talcen  in  order  to  prevent  the 
horizontal  stabilizer  from  going  nose- 
down  or  jamming  because  of  pitch  trim 
actuator  failure,  which  could  result  in 
loss  of  control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  that  are  equipped  with 
Simmonds-Precision  pitch  trim 
actuators.  P/N  DL5040M5.  this  AD 
requires  repetitively  measuring  the 
freeplay  of  the  pitch  trim  actuator  and 
repetitively  inspecting  the  actuator  for 
rod  slippage:  and.  if  certain  freeplay 
limitations  are  not  met  or  rod  slippage 
is  evident,  replacing  any  actuator  with 
a  new  actuator  of  the  same  part  number 
or  of  improved  design,  P/N  27-19008- 
01  or  27-19008-02.  The  requirements  of 
the  AD  will  no  longer  apply  when  an 
actuator  of  improved  design  is  installed. 
The  freeplay  measurements  and 
inspections  are  accomplished  in 
accordance  with  the  instructions  in 
Fairchild  SA226  Series  SL  226-SL-005. 
and  Fairchild  SA227  Series  SL  227-SL- 
011.  both  Issued:  April  8, 1993,  Revised: 
April  28, 1993,  as  applicable.  The  pitch 
trim  actuator  replacement  is 
accomplished  in  accordance  with  the 
applicable  maintenance  manual. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affiscting  immediate  fli^t  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  eRiactiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acluiowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Commenta  to 
Docket  No.  93-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respon.sibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  Is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this- 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order 
12291  with  respect  to  this  rule  since  the 
rule  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
It  has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  signiHcant  under  DOT  Regulatory 
Policies  and  Procedures,  a  flnal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the. 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421 
and  1423: 49  U.S.Q  106(g);  and  14  CFR 
11.89. 

139.13    [AmandMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^1S-02    FairchiM  Aircraft:  Amendment 
39-8648:  Docket  No.  93-CE-35-AD. 

Applicability:  AU  SA226  and  SA227  series 
airplanes  (all  models  and  serial  numlwrs) 
that  are  equipped  with  a  Simmonds- 
Precision  pitch  trim  actuator,  part  numlier 
(P/N)  D1.5040MS,  certiricated  in  any 
category: 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  the  horizontal  stabilizer  from 
gf)ing  nose-down  or  jamming  because  of 
pitch  trim  actuator  failure,  which  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Upon  accumulating  5.000  hours  time- 
in-service  (TIS)  on  a  Simmonds-Precision 
pitch  trim  actuator.  P/N  DL5040M5.  or 
within  the  next  50  hours  TIS  accumulated  on 
this  tjrpe  pitch  trim  actuator  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS  until  paragraph  (b)  is  complied  with, 
accomplish  the  following: 

Note  1:  If  hours  TIS  accumulated  on  the 
pitch  trim  actuator  are  not  maintained,  then 
hours  TIS  accumulated  on  the  airplane  may 
be  sultstituted. 

(1)  Measure  the  freeplay  of  the  pitch  trim 
actuator  and  inspect  the  actuator  for  rod 
slippage  in  accordance  with  the 
INSTRUCTIONS  section  of  Fairchild  SA226 
Series  Service  Letter  (SL)  226-SL-005.  and 
Fairchild  SA227  Series  SL  227-SLM)11.  both 
Issued:  April  8. 1993.  Revised:  April  28. 
1993,  as  applicable. 

(2)  If  certain  freeplay  limitations  specifiad 
in  the  service  letters  are  not  met  or  rod 
slippage  is  evident,  prior  to  further  flight, 
accomplish  the  replacement  specified  in 
either  paragraph  (b)(1)  or  (t))(2)  of  this  AD. 

(b)  Within  600  hours  TIS  after  the 
inspection  speciTied  in  paragraph  (;-)  of  this 
AD  or  upon  accumulating  6.500  hours  time- 
in-service  (TIS)  on  a  Simmonds-Precision 
pitch  trim  actuator.  P/N  DL5O40M5. 
whichever  occurs  later,  accomplish  one  of 
the  following: 

(1)  Replace  the  pitch  trim  actuator  with  a 
new  part  of  the  same  design  and  part  numl>er 
in  accordance  with  the  applicable 
maintenance  manual,  and  reinspect  and 
replace  as  speciried  in  paragraph  (a)  and  (b) 
of  this  AD.  respectively;  or 

(2)  Replace  the  pitch  trim  actuator  with  a 
now  part  of  improved  design,  P/N  27-19008- 
01  or  27-19008-02.  in  accordance  with  the 
applicable  maintenance  manual. 

(i)  This  replapement  eliminates  the 
repetitive  inspection  requirement  of  this  AD. 
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(ii)  This  mplMHnant  nwy  b*  wooa^tHahed 
at  «ny  time  to  •Uminate  tha  Inapactioii 
raquiimMnt  of  this  AO. 

(c)  Special  flight  ponnits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requireuMnts  of  this  AO  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  rapetitiTe 
compliance  times  that  pravides  an  equivalent 
levefof  safety  may  be  apnoved  by  the 
Manner.  Airiplane  Cactificatioa  Office.  FAA, 
Fort  Worth.  Texas  78193-OlSa  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  snnd  it  to  the  Manager, 
Fort  Worth  Airplane  Certification  Office. 

Nele  2:  Information  coooeming  the 
existence  of  apprt>ved  alternative  methods  of 
compiianoe  with  this  AD.  if  any,  may  be 
obtained  bom  the  Fort  Worth  Airplane 
Certification  OfRoa. 

(e)  The  inspections  and  modlflcatlan 
required  by  this  AD  shall  be  done  in 
accordance  with  Faiichild  SA32e  Series 
Service  Letter  226-SL-OOS.  and  Fairchild 
SA227  Series  Service  Utter  227-SI^-Oll, 
both  Issued:  April  8. 1903.  Revised:  April  28, 
1993.  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1 0PR  part  51.  Copiea  may  be 
obtained  from  Fairchild  Aircraft.  F.O.  Box 
790490.  San  Antonio.  Texas  78270-0490. 
Copies  may  be  inspected  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 601  E.  12th  Street.  Kansas  Qty. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Stieet.  NW..  suite 
700,  Washington,  DC 

(!)  This  amendment  (30-8648)  becomea 
effective  on  August  23. 1093. 

Issued  in  Kansas  Qty.  Missouri,  on  July  20, 
1903. 


Barry  D. 

hkmagar,  Smdl  Airpkme  Dinctomie,  Aircraft 
Cutification  Service. 

IFR  Doc  93-18189  Filed  7-29-93;  8:45  am] 
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14CFRPwt91 

[Doctot  No.  24466: 


No.  01-2331 


r:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  Rule;  correction. 

SUMMARY:  This  document  corrects  the 
Airapace  Reclassification  final  rule 
promulgated  on  December  17, 1991.  The 
Airapace  Reclassification  rule,  which 
will  become  efiiactive  September  16, 
1993.  inadvertently  omitted  the 
authority  of  Air  Traffic  Control  (ATQ  to 
allow  aircraft  operatora  to  deviate  from 
any  of  the  operating  requirements  in 
Qass  C  airspace  areas,  as  currently 
contained  in  Section  91.130  of  the 
Federal  Aviation  Regulations  (FAR). 


This  action  will  continue  ATC's 
authority  to  allow  deviations  under 
§91.130  when  Airapace  Reclassification 
becomes  effisctive. 

gFFECnvc  DATE:  This  amendment  is 
effective  as  of  September  16, 1993. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Aaron  I.  Boxer.  Air  Traffic  Rules  Branch 
(ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-8783. 

SUPFLEMENTARV  MFORMATION:  On 
October  18. 1989,  the  FAA  published  a 
Notice  of  Piroposed  Rulemaking  on 
Airspace  Reclassification  (54  FR  42916) 
which  proposed,  among  other  things, 
that  the  nomenclature  of  Airport  Radar 
Service  Areas  (ARSA)  be  changed  to 
Class  C  airspace.  Neither  the  preamble 
to  the  proposed  regulation  nor  the 
actual  proposed  rule  language  indif^ated 
any  changes  to  the  conditions  under 
which  a  pilot  may  deviate  from  the 
provisions  of  $  91.130.  On  December  17, 
1991,  the  FAA  published  a  final  rule  on 
Airapace  Reclassification  (56  FR  65638). 
The  preamble  to  the  final  rule  stated 
that  other  than  the  reclassification  of 
ARSA's  as  Qass  C  airspace  areas,  "No 
other  modifications  to  Class  C  airspace 
areas  or  changes  in  operating  rules  were 
proposed."  However,  the  rule  language 
in  the  final  rule  inadvertently  omitted 
the  provisions  for  pilot  deviation  from 
the  requirements  of  §  91.130  under  the 
provisions  of  an  ATC  authorization. 
This  technical  amendment  corrects  that 
inadvertent  omission. 

List  of  Sobiects  in  14  CFR  Part  91 

Air  traffic  control.  Air  transportation. 
Airmen.  Airports,  Aviation  safety. 

The  Amendment 

Accordingly,  14  CFR  part  91  in  effect 
as  of  September  16, 1993,  is  amended  by 
making  the  following  correcting 
amendment: 

PART  91— GENERAL  OPERATING  AND 
FUGKT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Andhority:  49  U.S.Q  app.  1301(7),  1303, 
1344, 1348. 1352  through  1355, 1401, 1421 
through  1431. 1471. 1472. 1502. 1510. 1522, 
and  2121  thrm^  21251  articles  12,  29,  31, 
and  32(a]  of  the  Convention  on  International 
Qvil  Aviation  (61  stat.  1180);  42  U.S.C  4321 
et  seq;  E.0. 11514.  35  FR  4247, 3  CFR,  1966- 
1970  Comp.,  p.  902;  49  U.S.C  106(g). 

2.  Section  91.130  is  corrected  by 
revising  paragraph  (a)  to  read  as  follows: 


101.130   OperaHonalnCtaaaCi 

(a)  General.  Unless  otherwise 
authorized  by  ATC  each  aircraft 
operation  in  Qass  C  airspace  must  be 
conducted  in  compliance  with  this 
section  and  §  91.129.  For  the  piupose  of 
this  section,  the  primary  airport  is  the 
airport  for  which  the  Class  C  airapace 
area  is  designated.  A  satellite  airport  is 
any  other  airport  %vithin  the  Class  C 
airapace  area. 
•        •        •        •        • 

Issued  in  Washington.  DC,  on  )uly  26, 
1993. 

Harold  W.  BrnJiar. 

h4anager,  Airspace-Bule$  and  Aeronautical 
Information  Division. 

(FR  Doc  93-18207  Filed  7-29-93;  8:45  am| 
t  oooc  4ai»-is-ii 


FEDERAL  TRADE  COMMISSION 
16CFRPart4 

Miacdlanaous  RuIm 

AGENCY:  Federal  Trade  Commission. 
Acnow:  Final  rule. 

SUMMARY:  The  FTC  is  amending  Rule 
4.1(c)  of  its  Rules  of  Practice  so  that 
information  identifying  the  subject  of  a 
nonpublic  investigation  would  be 
redacted  from  clearance  materials 
placed  on  the  public  record.  The 
Commission  has  determined  that 
disclosing  such  information  adds  little 
to  public  understanding  of  clearance 
determinations,  and  may  harm 
unjustifiably  the  subject's  reputation 
and  make  it  less  cooperative,  thereby 
impairing  the  FTC's  ability  to  conduct 
its  investigations. 
EFFECTIVE  DATE:  July  30, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Elaine  W.  Crockett,  Attorney,  Office  of 
the  General  Counsel,  FTC,  6th  Street  k 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  (202)  326-2453. 
SUPPLEMENTARY  MFORMATION:  Former 
FTC  membera  and  employees  are 
required  to  submit  clearance  requests  to 
participate  in  certain  Commission 
investigations  and  proceedings. 
Commission  Rule  4.1(b)  (l)ft(2).  16  CFR 
4.1(b)  (1)&(2).  These  cleuance  requests 
and  the  responses  to  them  are  placed  on 
the  public  record.  Commission  Rule 
4.1(c).  The  FTC  generally  redacts 
nonpublic  information  from  these 
materials  before  they  are  placed  on  the 
public  record.  See  Commission  Rule 
4.10(a).  However,  the  FTC  previously 
determined  that  it  would  not  redact 
information  in  these  materials  that 
reveals  the  identity  of  the  subject  of  a 
nonpublic  investigation  because  such 


1.  The  auti 
to  read  as  fol 


(c)  Public  c 
requesting  au 
participate  in 
investigation, 
responses  the 
records  of  the 
information  e 
under  §4.10(i 
Information  i' 
nonpublic  Cc 
will  be  redact 
and  response: 
the  public  rec 
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redactions  would  "impair  the  public's 
ability  to  assess  and  imderstand  these 
important  rulings."  42  FR  64135  (1977). 

In  the  FTC's  experience,  however, 
disclosing  identifying  informatitm  in 
clearance  materials  adds  little  to  public 
understanding  of  clearance 
determinations.  In  addition,  the 
Commission  is  unaware  of  any  instance 
in  which  a  member  of  the  public  has 
used  clearance  materials  on  the  public 
record  as  a  basis  for  furnishing 
information  to  the  Commission  about  its 
clearance  actions.  Moreover,  disclosing 
such  identifying  information  may  harm 
unjustifiably  the  subject's  reputation 
and  may  make  it  less  cooperative, 
thereby  impairing  the  FTC's  ability  to 
conduct  its  investigations.  Accordingly, 
the  FTC  is  amending  its  current  policy 
to  provide  for  redaction  of  identifying 
information  before  clearance  materials 
are  placed  on  the  pubUc  record. 

Because  the  amendment  relates  solely 
to  agency  practice,  it  is  not  subject  to 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(2),  or  the  requirements  of 
the  Regulatory  Flexibility  Act.  5  U.S.C 
601(2). 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure,  Freedom  of  Infonnation  Act, 
Sunshine  Act,  and  Privacy  Act. 

Accordingly,  the  Federal  Trade 
Commission  amends  part  4  of  title  16, 
chapter  I,  subchapter  A  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  4-MISCELLANEOUS  RULES 

1.  The  authority  for  part  4  continues 
to  read  as  follows: 


By  direction  of  the  Comminion. 
Donald  S.  CUrk. 
Secntary. 

(FR  Doc.  93-18210  Filed  7-29-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coeat  Guard 

33  CFR  Part  100 
[CQO09-93-02S] 

Special  Local  Regulationa:  Great 
Lakaa  Annual  Marine  Eventa 

AGENCY:  Coast  Guard.  DOT. 
ACTKM:  Final  rule. 


46. 


Authority:  Sec.  6. 38  Stat.  721;  15  U.S.C 


2.  Section  4.1  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

14.1    Appaaranoaa. 


(c)  Public  disclosure.  All  applications 
requesting  authorization  to  appear  or 
participate  in  a  proceeding  or 
investigation,  and  the  Commission's 
responses  thereto,  are  part  of  the  public 
records  of  the  Commission,  except  for 
information  exempt  from  disclosure 
under  §  4.10(a)  of  this  chapter. 
Information  identifying  the  subject  of  a 
nonpublic  CommlMion  investigation 
will  be  redacted  6t>m  all  applications 
and  responses  before  they  are  placed  on 
the  public  ref^ord. 


SOMIIARY:  The  Coast  Guard  is  revising 
its  list  of  annual  marine  events  which 
occur  within  the  Ninth  Coast  Guard 
District.  PubHcation  of  this  list  in  part 
100  of  the  Code  of  Federal  Regulations 
establishes  permanent  special  local 
regulations  for  marine  events  within  the 
Ninth  Coast  Guard  District  which  recur 
on  an  annual  basis  and  which  have  been 
determined  by  the  District  Commander 
to  require  the  issuance  of  special  local 
regulations.  This  action  is  taken  to 
ensure  the  safety  of  life  and  property 
during  each  event,  while  avoiding  the 
necessity  of  publishing  a  separate 
temporary  regulation  each  year  for  each 
event.  The  revised  list  reflects  the 
approximate  dates  and  locations  of  each 
annual  marine  event. 

DATES:  Effective  date:  These  regulations 
become  efiiactive  on  July  1, 1993. 

Comment  dates:  Comments  must  be 
received  by  September  13, 1993. 
AOOflESSES:  To  be  placed  on  the  mailing 
list  for  notices  concerning  marine 
events,  write  to  Commander  (OAN), 
Ninth  Coast  Guard  District,  1240  East 
Ninth  Street,  Cleveland,  Ohio.  44199- 
2060.  Comments  should  be  mailed  to 
Commander  (OAN)  at  the  above 
address. 

F0«  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  and 
Waterways  Management  Branch.  Ninth 
Coast  Guard  District,  1240  East  Ninth 
Street,  Cleveland.  Ohio.  44199-2060. 
(216) 522-3990. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  has  not  been 
pubUshed  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  applications  to 


hold  these  annual  events  were  not 
received  by  the  Commander,  Ninth 
Coast  Guard  District,  until  June.  1993. 
and  there  was  not  sufRdent  time 
remaining  to  publish  propoeed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice, 
public  comment  is  nevertheless 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  with  comments  should  include 
their  names  and  addresses,  identify  the 
docket  number  for  the  regulation,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the 
regulations  may  be  changed. 

Drafting  Information 

The  drafters  of  these  regulations  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  project  officer.  Aids  to 
Navigation  and  Waterways  Management 
Branch  and  James  M.  Collin, 
Commander,  U.S.  Coast  Guard,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulationa 

This  rulemaking  updates  an  existing 
list  of  anticipated  annual  events.  Each 
year  various  public  and  private 
organizations  sponsor  marine  events  on 
the  navigable  waters  of  the  United 
States  within  the  Ninth  Coast  Guard 
District.  These  events  include  slow 
moving  boat  parades,  sailboat  races, 
high  speed  hydroplane  races,  fireworks 
displays,  and  other  water  related  events. 
The  listed  events  are  held  in 
approximately  the  same  location  during 
the  same  general  period  of  time  each 
year.  Exact  times  and  dates  will  be 
published  in  the  Local  Notice  to 
Mariners  instead  of  being  published  in 
this  final  rule.  The  nature  of  each  event 
is  such  that  special  local  regulations  are 
deemed  necessary  to  ensure  the  safety  of 
life,  limb,  and  property  on  and  adjacent 
to  navigable  waters  during  the  events. 
Group  Commanders  have  consulted  and 
will  continue  to  consult  with  parties 
potentially  affected  by  any  significant 
changes  to  the  nature,  dale,  time,  and 
location  proposed  by  an  event  sponsor 
for  any  of  the  events  covered  in  this 
rule. 

Table  1  gives  the  approximate  dates, 
times,  and  locations  for  the  annual 
events  listed.  Each  year,  one  or  mora 
Local  Notice  to  Mariners  will  be 
published  giving  the  exact  dates,  times, 
and  locations  for  the  annual  events.  It 
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should  be  noted  that  Table  1  in  the 
regulation  is  not  a  complete  list  of  all 
marine  events  that  «rill  occur  in  the 
Ninth  Coast  Guard  District.  It  doec  not 
include  events  whidi  the  District 
Conunander  has  determined  do  not 
require  establishment  of  regulations  for 
the  safety  of  life,  limb,  and  property  on 
or  adiacent  to  navigable  waters.  It  also 
does  not  include  nonannual  events  or 
events  which  have  not  been  scheduled 
in  time  for  this  publication. 

These  regulations  are  issued  pursuant 
to  33  U.S.C  1233  as  set  out  in  tlie 
authority  citation  for  all  of  part  100. 

Federalism  Implicstioae  ' 

This  action  has  hem  analyzed  in        ^ 
accordance  writh  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  coracluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B. 
they  are  categorically  excluded  firom 
further  environmental  documentation. 

i  aad  Certificatioa 


Economic 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
etseq.  , 

CoUectioB  of  Information 

These  regulations  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Sobiects  in  33  CFl  Part  100 

Harbors.  Marine  safiBty,  Navigaticm 
(water)  Security  measures,  Vessels, 
Waterways. 

Final  RegulatioBS 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART100-KAMENOEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  followrs: 


AjiAaritr  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.901  is  amended  by 
revising  T^le  1  to  read  as  follows: 

flOOJOl    Qieel LakM  emuel  mwlne 


Tablsl 

Group  Buffalo.  NY: 

East  River  Qassic 
Sponsor  WNY  OfTshore  Powerboat 

Association 
Date:  Mid  August 
Location:  Niagara  River,  from  the  South 

Grand  Island  Bridge  to  the  south 

entrance  of  the  Niagara  River  Yacht  Club. 

naarTonawanda,  NY 
Flagship  International  Kilo  Speed  Challenge 
Sponsor:  Presque  Isle  Powerl>oat  Racing 

Association 
Date:  Late  June 
Location:  Lake  Erie,  Presque  Isle  Bay,  near 

Erie.  Pa 
Flagship  International  Offishore  Challenge 
Sponsor  Presque  Isle  Powerboat  Racing 

Association 
Date:  Late  June 
Location:  Lake  Erie,  Presque  Isle  Bay,  near 

Erie,  Pa 
Grand  Island  Offshore  Challenge 
Sponsor  Champion  Offshore  Boat  Racing 

Association 
Data:  Early  September 
Location:  Niagara  River,  Tonawanda 

Channel,  near  Tonawanda,  NY 
Miller  Genuine  Draft  Offshore  Challenge 
Sponsor  Thunder  Island  and  Champion 

Offshore  Boat  Racing  Association 
Date:  Mid  June 
Location:  Lake  Ontario,  between  Osvrego, 

NY  and  West  Ninemile  Point,  NY,  near 

Oswego,  NY 
New  York  State  Hydroplane  Championships 
Sponsor  Niagara  Inboard  Boat  Qub 
Date:  Late  July 
Location:  Niagara  River,  off  Two  Mile 

Creek,  near  Tonawanda,  NY 
Sodus  Bay  4th  of  July  Fireworks 
Sponsor  Sodus  Bay  Historical  Society 
Date:  Early  July 
Location:  Lake  Ontario,  Sodus  Bay.  near 

Sodus  Point,  NY 

Croup  Detroit.  W: 

Bay  City  Fireworks  Display 
Sponsor  Bay  Gty  Fraternal  Order  of 

Police,  Lodge  103 
Date:  Early  July 

Location:  Saginaw  River,  between  Veterans 
Memorial  Bridge  and  the  River  Walk 
Pier,  near  Bay  City,  MI. 
Bay  Hartxir  Charity  Classic 
Sponsor  Harbor  Yacht  Sales 
Date:  Late  August 

Location:  Saginaw  Bay,  mouth  of  the 
Saginaw  River,  near  Saginaw,  MI 
Budweiser  APBA  Gold  Cup  Race 
Sponsor  Spirit  of  Detroit  Association 
Date:  Early  June 

Location:  Detroit  River,  between  Belle  Isle 
and  tlie  U.S.  shoreline,  near  Detroit,  MI 
Buick  Watersports  Weekend 
Sponsor  Adore  Ltd.  and  APBA     > 


Date:  Late  July 

Location:  Saginaw  River,  between  the 

Liberty  and  Veterans  Memorial  bridges, 

near  Bay  Qty,  MI 
Cleveland  National  Air  Show 
Sponsor  Cleveland  National  Air  Show 
Date:  Lalxir  Day  Weriwnd 
Location:  Lake  Erie  and  Qeveland  Haibor, 

■near  Cleveland,  OH 
Cleveland  Superboat  Grand  Prix 
Sponscv:  Ohio  Superboat  Grand  Prix  Inc 
Date:  Mid  August 
Location:  Lake  Brie.  Cleveland  Harbor,  near 

Qeveland,  OH 
Detroit  Grand  Prix 
Sponsor  Detroit  Renaissance  Foundation 
DNite:  Early  June 
Location:  Detroit  River,  off  Belle  Isle,  near 

Belle  tele,  MI 
Flatsfiett 
Sponsor  Flats  Riverfast  Corporation 
Itete:  Late  July  , 

Location:  Cuyahoga  River,  Conrail  Railroad 

Bridge  at  Mile  0.8  above  the  mouth  of  the 

river  to  the  Eagle  Avenue  Bridge,  near 

Cleveland,  OH 
Huron  Water  Festival 
Sponsor  Hunm  Festivals,  Inc. 
Date:  Mid  July 
Location:  Huron  River,  Huron  Inner  Light 

and  the  Huron  Inner  East  Light  to  the 

U.S.  Highway  6  bridge,  near  Huron,  OH 
International  Bay  City  River  Roar 
Sponsor:  Bay  City  River  Roar,  Inc. 
Date:  Late  June 
Location:  Saginaw  River,  between  the 

Liberty  and  Veterans  Memorial  bridges, 

near  Bay  City,  MI 
International  Freedom  Festival  Fireworks 
Sponsor:  Detroit  Renaissance  Foundation 
C^le:  Late  June 
Location:  Detroit  River,  between  Hait  Plaza 

and  Colx)  Arena,  near  Detroit,  MI 
International  Freedom  Festival  Tug  Across 

the  River 
Sponsor  Detroit  Renaissance  Foundation 
Date:  Late  June 
Location:  Detroit  River,  Hart  Plaza  to 

Windsor  Riverfront,  near  Detroit,  MI 
Quake  on  the  Lake 
Sponsor  Lake  St.  Clair  O^hore  Racing 

Association 
Date:  Early  August 
Location:  Lake  St.  Qair,  between  Point 

Huron  and  Masonic  Boulevard,  near  St. 

Clair  Shores,  MI 
Sandusky  Bay  Challenge 
Sponsor  Great  Lakes  Offshore  Poweiboat 

Racing  Association 
Date:  Late  May 
Location:  Lake  Erie,  Sandusky  Bay,  near 

Sandusky,  OH 
Thunder  on  the  River  Hydroplane  Race 
Sponsor  Toledo  Prop  Spinners 
bate:  Late  August 
Location:  Maumee  River,  between  the   - 

Martin  L  King  and  Anthony  Wayne 

bridges,  near  Toledo.  OH 
Toledo  4th  of  July  Fireworks 
Sponsor  City  of  Toledo 
Date:  Early  July 
Location:  Maumee  River,  between  the 

Cherry  and  Anthony  Wayne  bridges, 

near  Toledo,  OH 
Toledo  International  Grand  Prix 


UMI 
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Sponaor  Qty  ofToledo.  Toledo 
Internatianal  Gnnd  Prix  and  Greater 
Toledo  Meriwdiig  Group 

Date:  Late  May 

Locatida:  Maumee  River,  between  the 
Cherry  Street  Bridge  and  the  Anthony 
Wayne  Bridge,  near  Toledo,  OH 
Toledo  Labor  Dqr  Fireworks 

Sponsor  Reams  Broadcasting  Corporation 

Date:  Early  Sq>tember 

Location:  Maumee  River,  between  the 
Cherry  and  Anthony  Wayne  bnidges, 
near  Toledo,  OH 

Group  SaiUt  Ste.  Marie.  M7: 

Bridgefsst  Regatta 
Sponsor  BridgefBst  Committee 
Date:  Mid  June 
Location:  Keweenaw  Waterway,  near 

Houghton,  MI 
Duluth  Fourth  Fest  Fireworks 
Sponsor  Office  of  the  Mayor,  Duluth,  MN 
Date:  Early  July 
Location:  Duluth  Haibor  Basin  Northern 

Section,  near  Duluth,  MN 
Festival  USA  Fireworks 
Sponsor:  Superior  Area  Chamber  of 

Commerce 
Date:  Early  July 
Location:  Duluth  Superior  Haibor.  off 

Baiker's  Island,  near  Superior,  WI 
July  4th  Fireworks 
Sponsor  City  of  Sault  Ste.  Marie,  MI 
Date:  Early  July 
Location:  St.  Matys  River,  Sault  Ste.  Marie 

Locks,  near  Brady  Park.  Sault  Ste.  Marie. 

MI 
National  Cherry  Festival  Blue  Angels  Air 

Demonstration 
Sponsor:  National  Cherry  Festival  Inc 
Date:  Early  July 
Location:  Lake  Michigan,  Western  Aim  of 

Grand  Traverse  Bay,  near  Traverse  City, 

MI 

Gmup  Grand  Haven.  MI: 

Coast  Guard  Festival  Fireworks 
Sponsor  Grand  Haven  Coast  Guard 

Festival.  Inc, 
Date:  Early  August 
Location:  Grand  River,  near  Grand  Haven, 

MI 
Grand  Haven  Area  Jaycees  Annual  4th  of  July 

Fireworks  Display 
Sponsor  Grand  Haven  Area  Jaycees 
Date:  Early  July 
Location:  Grand  River,  near  Grand  Haven, 

MI 
Ofbhora  Challenge 
Sponsor  Michigan  Ofbhcne  Poweiboat 

Racing  Association 
Date:  Late  June 
Location:  Lake  Michigan,  off  South  Haven, 

MI 
Spirit  of  America  Ofbhore  Grand  Prix 
Sponsor  Grand  Isle  Marina 
D^te:  Mid  August 
Location:  Lake  Michigan,  off  Grand  Haven, 

MI 
Tulip  Time  Fireworics  and  Water  Ski  Show 
Sponsor  Holland  Tulip  Time  Festival  Inc. 
Date:  Early  May 
Location:  Lake  Michigan,  Holland  Harbor, 

near  Holland,  MI 
Tulip  Time  Water  Ski  Show . 
Sponsor  Holland  Tulip  Time  Festival  Inc. 


Data:  Mid  May 

Location:  Lake  Michigan,  Holland  Harbor, 
r  Holland,  MI 


Croup  MUwaukee.  WI: 

Chicago  Air  and  Water  Show 

Sponsor  Chicago  Park  District 

D^te:  Mid  August 

Location:  Lake  Michigan,  off  North  Avenue 
Beach,  near  Chicago.  IL 
Festa  Italiana 
.    Sponsor  The  Italian  Community  Center 

Date:  Mid  July 

Location:  Lake  Michigan.  Milwaukee 
Haibor,  near  Milwaukee,  WI 
Milwaukee  Summerfest 

Sponsor  Milwaukee  World  Festival,  Inc 

Date:  Late  June  through  early  July 

Location:  Lake  Michigan,  Milwaukee 
Haibor,  near  Milwaukee.  WI 
Racine  on  the  Lakefront  Airshow 

Sponsor:  Rotary  dub  of  Racine 

Date:  Mid  June 

Location:  Lake  Michigan.  Racine  Harbor, 
near  Racine,  WI 

Dated:  July  1, 1993. 
RudyK.Peadiel. 

Bear  Admiral.  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District. 
[FR  Doc.  93-18247  Filed  7-29-93;  8:45  am) 
■a-UNQ  cooc  4aia-i4-« 


33  CFR  Part  110 

[CQD0»-»3-02»] 

SfMdai  Anchoraga  Araa.  Laka  Ontario, 
Sodua  Bay,  NY 

agency:  Coast  Guard,  DOT. 
ACTXM:  Interim  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  special  anchorage  area  in 
Sodus  Bay,  Lake  Ontario,  New  York. 
Although  the  area  had  been  previously 
disestablished,  it  has  now  become 
apparent  that  there  is  still  a  significant 
public  need  for  this  Special  Anchorage 
Area.  The  intended  effect  of  this  interim 
rule  and  the  modification  of  the  original 
area  is  to  reduce  risk  vessel  collisions  in 
Sodus  Bay. 

DATES:  This  regulation  becomes 
effective  on  July  30, 1993.  Comments 
must  be  received  on  or  before 
September  13. 1993. 

ADDRESSES:  Comments  and  supporting 
materials  should  be  mailed  or  delivered 
to  Chief,  Aids  to  Navigation  Branch, 
room  2083, 1240  East  Ninth  Street, 
Cleveland,  Ohio,  44199-2060.  Please 
reference  the  name  of  the  proposal  and 
the  docket  number  in  the  heading 
above.  If  you  wish  receipt  of  your 
mailed  comment  to  be  acknowledged, 
please  include  a  stamped  self-addressed 
envelope  or  postcard  for  that  purpose. 
Comments  and  materials  received  will 
be  available  for  public  inspection  at  the 


above  location  from  9  a.m.  to  3  p.m. 
Monday  through  Friday. 
FOR  FURTMBI MPOMIATION  CONTACT. 
Captain  Roderick  A.  Schultz,  U.S.  Coast 
Guard,  Chief,  Aids  to  Navigation 
Branch,  Ninth  Coast  Guard  District, 
room  2083, 1240  East  Ninth  Street. 
Cleveland,  Ohio.  44199-2060.  (216) 
522-3990. 

SUPPLEMENTARY  MFORMATMM:  On  Mardl 
5, 1993,  the  Coast  Guard  published  a 
final  rule  in  the  Federal  Regiitar  (58  FR 
12539.  March  5. 1993)  which 
disestablished  the  special  anchorage 
area  previously  in  effect  at  Sodus  Bay, 
NY,  and  under  33  CFR  110.86.  Although 
there  had  been  no  comments  on  the 
previous  notice  of  proposed  rulemaking 
for  that  action  (57  FR  47431.  October  16, 
1992),  there  has  been  significant  adverse 
public  comment  since  the 
disestablishment  of  the  anchorage  area. 
Therefore,  the  Coast  Guard  has  decided 
to  reestablish  the  anchorage  area,  in 
modified  form,  by  establishing  an 
EASTERN  and  WESTERN  SecUon  with 
a  160  foot  approach  to  the  Sodus  Bay 
Marina  Pier.  The  Coast  Guard  is  taking 
this  action  immediately  without 
publication  of  a  notice  of  proposed 
rulemaking  because  it  appears  to  be 
manifestly  in  the  public  interest  under 
5  U.S.C.  553(b),  and  is  making  the  final 
rule  effective  immediately,  under  5 
U.S.C.  553(d),  because  a  special 
anchorage  area  is  a  regulatory  action 
which  merely  grants  an  exemption  from 
other  legal  requirements  (the  Inland 
Navigational  Rules).  However,  because 
this  is  a  final  rule  without  prior  notice, 
further  public  comment  on  this  action  is 
desirable,  and  is  invited.  Persons 
wishing  to  comment  may  do  so  by 
submitting  written  comments  to  the      / 
office  listed  under  ADDRESSES  in  thir 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  number  of  the  regulations,  and 
give  reasons  for  their  comments.  Based 
on  comments  received,  the  Coast  Guard 
may  further  reconsider  this  action. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Captain  Roderick  A.  Schultz.  U.S.  Coast 
Guard,  Chief.  Ninth  Coast  Guard  District 
Aids  to  Navigation  Branch,  and 
Lieutenant  Karen  E.  Lloyd,  U.S.  Coast 
Guard,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

A  "special  anchorage  area"  is  an  area 
on  the  water  in  which  vessels  less  than 
20  meters  (approximately  65  feet,  7.4 
inches)  in  length  are  allowed  to  anchor 
without  displaying  the  navigation  lights 
which  are  otherwise  requir^  for 
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iSOoftlM 

Inland  Ncvigitioas  RuIm.  oodifi«d  at  33 
U.S.C  2030.  Wkn  Um  CoMt  Guard 
laowdy  diaaatabUshad  dM  andboiaga 
araa  pravknialy  aatabHahad  at  Sodus 
Bay.  NY.  than  uraia  two  raaaoni  far 
dsdng  to.  Pint,  it  appaarad  that  usa  of 
tha  araa  had  diangad.  and  than  was  less 
naad  far  a  ipedal  andioraga  araa 
bacauaa  of  nawly  ccmatructed  piert. 
Alao.  it  uypaarad  that  thara  was  greater 
dai^  of  ooUiaioo  with  unlighted 
vaiwli  bacauaa  of  incraaaad  congestion 
and  background  lighting  in  tha  area. 
Sinoa  tha  diaaatabUshmant  of  the  area, 
it  haa  bacoma  dear  from  the  adverse 
public  oommant  racaivad  that  tha  first 
lationala  waa  incorrect  In  fact,  it  is  now 
apparant  that  thara  is  still  a  significant 
puUic  naad  far  thia  apadal  anchorage 
area.  The  Coast  Guard  remains 
omoenied  about  the  increaaed 
congaation  and  background  lighting  in 
the  area.  For  that  reason,  the 
configuratim  of  the  area  being 
reestablished  isbaing  moctified  to  lessen 
that  danger.  | 

Federalism  Infilicatimia 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
oiteria  contained  in  Executive  Order 
12612,  it  has  been  determined  that  the 
rulnnaking  doea  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Theae  regulations  do  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  do  not  impoee  any 
requirements  or  restricti(ms  on  State  or 
local  authorities. 


The  Coast  Guard  has  considered  the 
anvironmental  impact  of  these 
regulations  and  concluded  that  \mder 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
they  are  categorically  excluded  from 
furUier  environmental  documentation. 


t  and  Certification 


Economic 


Theae  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
TranspOTtation  regulatory  policies  and 
procedures  (44  FR 11034  of  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Gturd  therefore  certifies  that,  if 
adopted,  they  will  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C  601 
etseq. 


CoUectioB  of  Infannatioa 

These  regulations  vrill  impoee  no 
collection  of  information  raquiiemsnts 
under  the  Paperworic  Reduction  Act.  44 
U.S.C  3501  at  aeq. 

Liat  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds,  Navigation 
(water). 

Final  Ragulationa 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  110  to  of  title 
33,  Code  of  Federal  Regulations,  aa 
follows: 

PART  110-<AiMnd»tfl 

1 .  The  authority  citation  far  part  110 
continuea  to  reed  aa  fallows: 

Anthority:  33  U.S.C  471, 2030, 2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.li  and  each  Motion  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  part  110,  a  new  §  110.86  is  added 
to  read  as  follows: 

I110J6    SodueBay.HY. 

The  water  area  in  Sodus  Bay.  New 
York,  south  of  Sand  Point,  two  separate 
aections,  enclosed  by: 

(a)  Eastern  Section,  beginning  at  a 
point  on  the  sh<xeline  at: 

Latitude  Lonfftude 

43»15'58.1''  N 076*58^.0"  W,  to 

43^5*51.9"  N  076"58'33.5'' W,  to 

43»15'53.5''  N  076»58'47.5''  W.  to 

43*18'01.8"N 076^8'43.0' W, 

thence   along  the   natural   thoreline   and 

structUTM  to: 

43«15'58.1''N  076*58'34.0"  W. 

(b)  Western  Section,  beginning  at  a 
point  on  the  shoreline  at: 


Latitude 


Longitude 


43»16'02.5'' N  078*5«'45.0"W.tO 

43"15'54.0~  N  076'58^.0"  W,  to 

43'15'54.8"  N 076»59'00.1''  W,  to 

43»16'07.0"N 076»59'47.0*  W, 

thence   along  tha  natural   shoreline   and 

structures  to: 

43»16'02.5"  N  076»58'45.0*  W. 

Dated:  July  21, 1993. 
Rudy  K.  Paschal. 

RearAdmiml,  U.S.  Coast  Guard,  Conunander, 
Ninth  Coast  Guard  District. 
(FR  Doc  93-18242  Filed  7-29-93;  8:45  am] 
aaiSM  cooa  <an  i<  m 


UMI 


33  CFR  Part  106 

(COPT  St  Loulo  ftoguMen  tS-QSq 

RIN211S-AA97 

Safaly  Zona  Ragulationa;  Uppar 
MiaalaaippI  Rhrar  Baain 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  U 
establishing  two  safety  zonea  on  the 
Mississippi  River.  These  regulations  are 
needed  to  control  vessel  tr^c  in  the 
regulated  araes  to  prevent  fmrther  wake 
damage  to  levees  and  property  along  the 
river.  Hie  regulations  will  restrict 
general  navigation  in  the  regulated  areas 
for  the  safety  of  vessel  traffic  and  the 
protection  of  life  and  property  along  the 

riVOT. 

EFFECTIVE  DATES:  These  regulations  are 
efiiective  on  July  20, 1993  and  will 
terminate  on  August  15, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
LTJG  Paul  Barragan,  Opwations  Officer, 
Captain  of  the  Port.  St  Louis,  Missouri 
at  (314)  539-3823. 

SUPPtEMENTARY  MFORMATION; 

Drafting  Information 

The  drafters  of  these  regulationa  are 
LTJG  Paul  Barragan,  Project  Officer, 
Muine  Safety  Office,  St.  Louis,  Missouri 
and  LCDR  A.O.  Denny,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  bom  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
recent  rainfall  in  the  Upper  Mississippi 
drainage  area  has  caused  unanticipated 
flood  conditions  on  the  Mississippi 
River  leaving  insufficient  time  to 
publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  regulations  without  waiting  for  a 
comment  period  since  the  flood 
conditions  are  presenting  immediate 
hazards. 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  been  sufiisring  from 
high  water  conditions  for  more  than  140 
days.  This  has  contributed  to  unusually 
wet  conditions  along  the  river  with  the 
resultant  softening  of  the  earth  leveea 
which  protect  the  adjacent  lowlands. 
The  recent  rainfall  over  the  midwest 
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pushed  the  rivers  above  the  flood  stage, 
setting  records  for  high  water.  As  a 
result,  the  waters  of  the  Mississippi 
River  have  overflowed  its  banks  and 
some  levees  in  the  area  have  failed.  The 
Army  Corps  of  Engineers  has  reported 
that  additional  levees  will  erode, 
presenting  an  imminent  danger  to 
ongoing  flood  relief  efforts  and  to  lifis 
and  property  along  the  river,  if  they  are 
subjected  to  wakes  from  passing  vessels. 

llie  present  flood  conditions  also 
present  a  hazard  to  navigation  in  that 
the  area's  rivers  are  filled  with  a  mass 
of  trees  and  other  debris  which  have 
been  washed  from  the  river  banks  and 
inundated  lowlands,  once  visible 
obstructions  to  navigation  are  now 
submerged,  river  currents  are  not 
following  normal  patterns,  and 
insxifficient  clearances  exist  for  vessels 
to  pass  under  certain  bridges.  Taken  as 
a  whole,  these  conditions  present 
hazards  which  greatly  hinder  the  safe 
navigation  of  recreational  and 
commercial  traffic. 

The  Mississippi  River  crested  on 
Sunday,  July  18, 1993  at  46.9  feet, 
establishing  a  record.  The  Army  Corps 
of  Engineers  anticipates  that  it  may  take 
another  four  to  six  weeks  for  the  waters 
to  recede  to  normal  levels. 

With  the  addition  of  these  regulations 
to  those  which  have  already  been  issued 
by  the  Captain  of  the  Port,  St.  Louis  and 
by  the  Captain  of  the  Port,  Pacucah,  the 
Upper  Mississippi  River  is  closed  from 
mile  0.0  UMR  to  mile  636.0  UMR. 

RegulatfHy  Evaluation 

This  regulation  is  not  major  wader 
Executive  Order  12291  and  not 
significant  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979],  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unnecessary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes.  Captain  of  the  Port,  St.  Louis, 
Missouri  will  monitor  river  conditions 
and  will  terminate  the  safety  zones  for 
specific  areas  as  river  conditions  allow. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Older  12612,  this  regulation 
does  not  raise  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  firem  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 
damage  to  the  environment  beycmd  that 
which  will  result  from  naturally 
occuring  flood  conditions.  A  Categorical 
Exclusion  Determination  has  been 
prepared  and  placed  in  the  rulemaking 
dodcet 

List  of  Subjecto  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

Temporary  Regulation 

.   In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6.  and  160.5. 

2.  A  temporary  $  165.T02-60  is 
added,  to  read  as  follows: 

§16S.T02-«0   Safety  zone:  Upper 
Mississippi  River  Basin. 

(a)  Location.  The  Mississippi  River 
between  mile  55.3  and  179  and  between 
mile  181.5  and  200.8  are  established  as 
safety  zones. 

(b)  Effective  Dates.  This  section 
becomes  effective  on  July  20, 1993  and 
will  terminate  on  August  15, 1993. 

(c)  Regulations.  The  general 
regulations  imder  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Captain 
ofthe  Port  apply. 

(d)  The  Captain  ofthe  Port,  St.  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  afliecting 
the  areas  covers  by  these  safety  zones  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  July  20, 1993. 
Scott  P.  Cooper, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  St.  Louis,  Missouri. 
(FR  Doc  93-18246  Filed  7-29-93;  8:45  am] 
BILUNa  COM  4S1S-t4-M 


33CFRPart166 

[CGO01  93-083] 

Safety  Zone;  Hartford.  CT  Triathlon, 
CofWMcticut  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Connecticut  River  at  Riverside  Park, 
Hartford,  CT  on  August  8, 1993.  This 
safety  zone  is  needed  to  protect 
participating  athletes  and  the  maritime 
community  from  possible  hazards 
associated  with  approximately  1500 
athletes  competing  in  the  swimming 
portion  of  the  Hartford  Triathlon.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  ofthe  Port, 
Long  Island  Sound. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  7:15  a.m.  through  9:30 
a.m.  on  August  8, 1993  unless 
terminated  sooner  by  the  Captain  ofthe 
Port. 

FOR  FURTHER  ttlFORMATION  CONTACT. 
Lieutenant  Commander  T.  V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4464. 

8UPP1.EMENTARY  MFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
T.  V.  Skuby,  project  officer  for  Captain 
of  the  Port,  Long  Island  Sound,  and 
LCDR  J.  Stieb,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 
This  event  is  being  held  on  behalf  of 
Riverfront  Recapture,  Inc.  It  is  a 
nonprofit  organization  working  to  regain 
public  access  for  Greater  Hartford  on  the 
Connecticut  River  through  recreational 
vessel  activities,  festivals  and  other 
community  activities.  The  City  of 
Hartford  is  actively  promoting  this  event 
and  has  already  takra  regulatory  action 
in  support  of  it  Publishing  a  NPRM  and 
delaying  the  date  of  the  event  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  any  potential  hazards  and  to  support 
the  efforts  taken  by  the  Qty  of  Hartford 
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govanunent  wtiLdt  is  8upp<»ting  this 
•vent. 


BeckfToimd  Slid  Piupaaa 

On  July  8, 1993.  the  sponsor,  CAT 
Sports,  Inc.  Csrlsbad.  C^  requested  that 
a  two  hour  safvty  zone  be  established  on 
the  Connecticut  River  at  Riverside  Park. 
Hartford,  CT.  This  request  is  to  protect 
athletes  during  the  swinuning  portion  of 
the  Hartford  Triathlon.  The  Hartford 
IMathlon  is  a  major  athletic  event  with 
ovar  1500  competing  athletee  firom  30 
stataa.  It  is  being  held  on  behalf  of 
Rivarfront  Recapture.  Inc.  The  Qty  of 
Hartfind  is  supporting  this  event  and 
has  taken  regulatny  action  to  close 
recreational  Doating  ramps  in  the  area. 
This  Coast  Guard  regulatory  action 
supports  their  efforts  to  promote  the 
salsty  of  the  maritime  community  and 
the  participating  athletes  during  this 
evenL 

The  Coast  Guard  is  establishing  a 
safety  zone  from  7:15  a.m.  to  9:30  a.m. 
on  August  8. 1993  for  this  event  This 
zcme  is  required  to  protect  the  maritime 
community  and  the  participating 
athletes  from  the  dangers  and  potential 
hazards  to  navigation  associated  with 
approximately  1500  athletes  competing 
in  the  swimming  portion  of  the  Hartford 
Triathlon.  With  1500  athletes  swimming 
competitively  in  the  confined  waters  of 
the  Connecticut  River,  any  boating 
traffic  not  associated  with  the  event, 
either  recreational  or  commercial, 
would  creete  a  major  risk  of  injury.  The 
zone  covers  all  waters  of  the 
Connecticut  River  between  the  Bulkeley 
Memorial  US  44  Bridge  (river  mile  52.0) 
and  the  Hartford-E  Hartford  Conrail 
Brid^  (river  mile  52.7).  There  is  no 
commercial  traffic  north  of  the  Bulkeley 
Memorial  Bridge.  The  City  of  Hartford 
¥rill  be  closing  the  small  boat  latmching 
ramp  in  Riverside  Park  during  the  event. 
An  alternative  launching  ramp  is 
available  at  Great  River  Park  iii  East 
Hartford. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regiilatory  Policies  and 
Procedures  (44  FR 11040;  February  26. 
1979). 

The  event  will  last  approximately  120 
minutes.  The  short  duration  of  this 
event  will  be  a  minimal  inconvenience 
for  recreational  boeters.  Then  are  ample 
alternate  arees  for  recreetional  boeters  to 
use  during  this  safety  zone.  The  area 
afiscted  by  this  event  receives  no 
commercial  traffic.  The  Coest  Guard 
expects  the  economic  impect  of  this 
proposal  to  be  so  minimal  that  a 
Regulatory  Evahiatiao  is  lumeoessary. 


Small  Entitias 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
«vill  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  Qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  vdth  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  imder 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  are  an 
action  to  protect  public  safety  and  they 
are  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  SubJMis  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
reqiiirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART165-{AnMnded] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

AnllMrity:  33  U.S.Q  1231:  50  U.S.Q  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 


2.  A  temporary  §  165.T01-93  is  added 
to  read  as  follows: 


|165.T01-n    Safely  mm;  Hartford.  CT 
I  rwinion.  wonnecncui  ihw. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Connecticut  River  between  the 
Bulkeley  Memorial  US  44  Bridge  (river 
mile  52.0)  and  the  Harford-E  Hertford 
Conrail  Bridge  (river  mile  52.7). 

(b)  Effective  date.  This  regulation  is 
e^ctive  from  7:15  a.m.  through  9:30 
a.m.  on  August  8. 1993  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  July  22, 1993. 
Phillip  I.Heyl. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port.  Long  Island  Sound. 
(FR  Doc  93-18243  Filed  7-29-93;  8:4S  am] 
aiujNQ  coca  4sie-i4-M 


33  CFR  Part  165 
[CQD01  93-06S] 

Safety  Zona;  nreworfca  DIaplay, 
Weathampton  Baactt,  NY 

agency:  Coast  Guard,  DOT. 

ACnow;  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in 
Moneybogue  Bay  at  Westhampton 
Beach,  NY  on  August  20. 1993.  This 
safety  zone  is  needed  to  protect  the 
maritime  commimity  bom  possible 
navigation  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
EFFECTIVE  DATE:  This  regulation  is 
effiective  from  8:45  p.m.  through  9:20 
p.m.  on  August  20. 1993  unless 
terminated  sooner  by  the  Captain  of  the 
Port.  The  rain  date  for  this  event  is 
August  28. 1993  at  the  same  times. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPP1.EMENTARY  MFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
T.V.  Skuby.  project  officer  for  Captain  of 
the  Port.  Long  Island  Sound,  and  LCDR 
J.  Stieb,  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulatory  Hiatoiy 

As  authorized  bv  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  %vas  not 


UMI 
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published  for  this  rogulati(m  and  good 
cause  exists  for  making  it  eEfoctive  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  did  not 
receive  from  the  sponsor  the  final 
details  concerning  the  event's  exact 
location  and  position,  which  are 
essential  information  for  the  purposes  of 
establishing  a  safety  zone,  until  July  13, 
1993.  PubUshing  a  NPRM  and  delaying 
the  date  of  the  event  would  be  contrary 
to  the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public 
and  immediate  action  is  needed  to 
respond  to  any  potential  hazards. 

Background  and  Purpose 

On  June  21, 1993,  the  sponsor,  Ronald 
Feldstein,  Westhampton  Beach,  NY 
requested  that  a  35  minute  fireworks 
display,  launched  from  a  floating 
platform,  be  permitted  in  the  port  of 
Westhampton  Beach,  in  the  vicinity  of 
Moneybogue  Bay,  Westhampton  Beach, 
NY.  lliis  zone  is  required  to  protect  the 
maritime  community  from  the  dangers 
associated  with  this  fireworks  display. 
The  zone  covers  all  waters  of 
Moneybogue  Bay  within  a  1200  foot 
radius  of  the  Chesterfield  Associates 
fireworks  baige. 

Regulatory  Evaluation 

These  regulations  are  not  major  \mder 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26. 
1979). 

The  event  will  last  approximately  35 
minutes.  The  area  affected  by  this  event 
receives  infrequent  commercial  trafiic. 
Because  of  the  short  duration  of  the 
event  and  the  extensive  advisories 
which  will  be  made,  commercial 
entities  will  be  able  to  adjust  to  any 
disruptions.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 


Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 

environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  are  an 
action  to  protect  public  safety  and  they 
are  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-{AMENDEO] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  l.OS-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  S  165.T01-85  is  added 
to  read  as  follows: 

1 165.T01-^    Safety  zone;  fireworks 
display.  Westhampton  Beacti,  NY. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  Moneybogue  Bay  within  a  1200  foot 
radius  of  the  Chesterfield  Associates 
Barge,  the  fireworks  laimching  platform, 
which  will  be  located  approximately  in 
the  center  of  Moneybogue  Bay  in 
approximate  position  40''48'05"  N., 
072''38'20"W. 

(b)  Effective  date.  This  regulation  is 
effective  from  8:45  p.m.  through  9:20 
p.m.  on  August  20, 1993  unless 
terminated  sooner  by  the  Captain  of  the 
Port.  The  rain  date  for  this  project  is 
August  28, 1993  at  the  same  times. 


(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  July  21, 1993. 

Phillip  |.  Heyl. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Long  Island  Sound. 

(FR  Doc.  93-18244  FUed  7-29-03;  8:45  am) 
MUMG  coca  4t1»-14-M 


33  CFR  Part  165 

ICGD01-03-0631 

Safety  Zone;  Mount  Hope  Bay.  Rl 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  zones  in 
Moimt  Hope  Bay  in  the  vicinity  of  Fall 
River,  MA.  for  activities  associated  with 
Fall  River  Celebrates  America  1993. 
Safety  zones  will  be  established  for  two 
events  during  the  weekend,  for  the  tall 
ships  parade  on  Friday,  August  13, 
1993,  and  for  the  fireworks  display  the 
evening  of  August  14. 1993.  These 
safety  zones  are  needed  to  promote  the 
safe  navigation  of  vessels  in  Mount 
Hope  Bay  in  anticipation  of  an 
increased  volume  of  traffic  due  to 
spectator  craft  attending  the  events. 
EFFECTIVE  DATE:  The  safety  zone  for  the 
tall  ships  parade  will  be  in  effect 
between  the  hours  of  5:30  and  6:30  p.m. 
on  August  13, 1993,  or  imtil  each  parade 
vessel  is  safety  moored.  The  safety  zone 
for  the  fireworks  display  will  be  in 
effect  between  the  hours  of  8:30  p.m. 
and  10  p.m.  on  August  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
T.  Burke  of  Marine  Safety  Field  Office 
New  Bedford  at  (508)  999-0072. 

8UPPI.EMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Tina  Burke,  Project  Manager 
for  the  Coast  Guard  Captain  of  the  Port 
Providence,  and  Lieutenant  Commander 
Stieb,  Project  Counsel  for  the  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  bv  5  U.S.C.  533,  a 
NPRM  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effisctive  in  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  the 
events  would  be  contrary  to  Uie  public 
interest  since  the  tall  ships  parade  and 
the  fireworks  display  are  important 
events  during  the  Fall  River  Celebrates 
America  festival. 
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Background  and  PurpoM 

Fall  River  Celebrates  America  is  a 
festival  held  annually  in  Fall  River,  MA. 
which  entails  several  events  through  the 
entire  weekend.  This  year's  celebration 
will  be  held  August  13-14. 1993.  The 
regulated  events  include  a  parade  of  tall 
ships  through  Mount  Hope  Bay  to  the 
Fall  River  State  Pier  and  a  fireworks 
display  in  Mount  Hope  Bay.  The 
celebration  is  an  important  event  for  the 
town  of  Fall  River  as  its  draws 
numerous  people  to  the  area  for  the 
weekend,  increasing  tourism  and 
economically  beneHting  the  town. 

The  Coast  Guard  is  establishing 
temporary  safety  zone  regulations  in 
Mount  Hope  Bay  for  the  period  August 
13-14. 1993.  These  safety  zones  are 
necessary  to  control  vessel  movements 
during  the  various  events  in  order  to 
ensure  the  safety  of  event  participants, 
spectator  craft,  and  other  vessels 
transiting  the  waterway.  They  are 
necessary  in  light  of  the  limited  size  of 
the  affected  waterway  and  the  expected 
number  of  spectator  craft  (more  than 
200  for  each  event),  which  will  greatly 
increase  the  congestion  in  the  waterway 
and  create  a  larger  potential  for  marine 
accidents. 

Regulated  Events 

I.  Tail  Ships  Parade.  August  13. 1993 

The  parade  of  tall  ships  provides  the 
kickoff  for  the  Fall  River  Celebrates 
America  festival.  The  parade  is 
significant  because  it  allows  the  public 
to  view  the  tall  ships  under  sail  before 
they  moor  in  Fall  River  for  the  weekend. 
Approximately  nine  tall  ships  are 
expected  to  participate  in  the  parade. 
These  ships  will  muster  just  north  of  the 
Mount  Hope  Bridge  and  will  transit  the 
Mount  Hope  Bay  Channel,  from  the 
Mount  Hope  Bay  Junction  Lighted  Gong 
Buoy  "MH"  (li^t  list  number  18790)  to 
the  Fall  River  State  Pier.  The  parade  is 
scheduled  to  take  place  between  5:30 
p.m.  and  6:30  p.m.  The  Coast  Guard  is 
establishing  a  moving  safety  zone,  from 
200  yards  ahead  of  the  lead  vessel  in  the 
parade,  to  100  yards  astern  of  the  last 
vessels  in  the  parade,  and  200  yards 
abeam  of  each  parading  vessel.  This 
safety  zone  will  be  in  effect  for  the 
duration  of  the  parade  until  each  parade 
vessel  is  safely  moored.  This  zone  is 
needed  to  protect  recreational  boaters 
from  the  hazards  which  are  present 
when  tall  ships  maneuver  in  restricted 
waters. 

Implementation  of  this  zone  will  close 
the  main  shipping  channel  of  Mount 
Hope  Bay  to  navigation  by  deep  draft 
vessels  while  the  zone  is  in  effect.  Entry 
into  the  moving  safety  zone  is 


prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP)  Providence. 

2.  Fireworks.  August  14, 1993 

On  the  evening  of  August  14. 1993. 
Fall  River  Celebrates  America  will  be 
sponsoring  a  fireworks  display  in  Moiuit 
Hope  Bay,  in  the  vicinity  of  Mount 
Hope  Bay  Channel  Buoy  17.  The 
fireworks  barge  will  be  anchored  in 
approximate  position  41*42'42"  N. 
71''09'52"  W.  The  fireworks  are 
scheduled  to  take  place  between  9:15 
and  10  p.m.  The  Coast  Guard  will 
establish  a  safety  zone  between  8:30 
p.m.  and  10  p.m..  in  Mount  Hope  Bay 
to  encompass  the  area  of  water  within 
a  three  hundred  (300)  yard  radius 
around  the  fireworks  barge.  This  safety 
zone  is  needed  to  protect  fireworks 
barges  and  attending  tugs,  spectator 
craft,  and  other  vessels  or  personnel  in 
the  area,  fit)m  the  hazards  associated 
with  explosive-laden  barges  and  the 
display  itself.  Implementation  of  this 
zone  will  close  the  main  shipping 
channel  of  the  Mount  Hope  Bay 
Channel  to  navigation  by  deep  draft 
vessels  while  the  zone  is  in  effect. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  Coast  Guard  expects 
the  economic  impact  of  this  proposal  to 
be  minimal  because  these  regulations 
will  be  in  effect  only  for  small  segments 
of  a  two  day  period,  specifically  for  one 
hour  on  August  13, 1993,  and  for  one 
hour  and  a  half  on  August  14, 1993.  The 
fact  that  the  time  periods  for  the  safety 
zones  are  limited,  as  well  as  the  advance 
notice  given  to  pilots,  vessel  agents,  and 
waterfront  facilities  in  the  area,  will 
allow  vessel  traffic  to  schedule  transits 
around  the  planned  activities  with 
minimal  hardship.  The  entities  most 
likely  to  be  affected  are  large 
commercial  ships  and  barges  in  or 
outbound  from  Fall  River  terminals, 
fishing  vessels,  and  recreational  vessels. 
Only  a  limited  number  of  large 
commercial  vessels,  approximately  four 
or  five,  transit  the  impacted  watere  per 
week.  Because  of  their  limited  number 
and  the  advance  notice  given,  these 
vessels  will  not  be  heavily  impacted. 
Fishing  and  recreational  vessels  have 
shallow  drafts  such  that  they  are  able  to 
transit  the  waters  around  the  regulated 
areas.  These  vessels  have  alternate 
routes  available  outside  the  main 
shipping  channel  and  outside  the  safety 


zones  in  which  they  may  transit  or 
conduct  operations.  Furthermore,  in  the 
case  of  the  tall  ships  parade  safety  zone, 
vessels  will  be  able  to  transit  the  area  as 
soon  as  the  moving  zone  passes. 

Snaall  Entitle* 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
enUties.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  business  Act  (15 
U.S.C.  632). 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  minimal  on  all  entities.  Therefore, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  et  seq.)  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  is  an  action  under 
Coast  Guard  statutory  authority  to 
protect  safety  and  is  categorically 
excluded  frt>m  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  docket. 

List  of  SubiecU  in  33  CFR  Part  165 

Harbora,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


UMI 
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PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1231;  50  USC 191;  33 
CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5,  49 
CFR  1.46. 

2.  A  temporary  §  165.T01-«3  is  added 
to  read  as  follows: 

f165.T01-63    Sataty  zona:  Mount  Hope 
Bay,  m. 

(a)  Location. 

(1)  Tall  ship  safety  zone:  While 
transiting  Mount  Hope  Bay,  RI,  a 
moving  safety  zone  around  the  Fall 
River  Celebrates  America  tall  ships 
parade,  extending  a  distance  of  two 
hundred  (200)  yards  ahead  of  the  lead 
vessel  in  the  parade  to  one  hundred 
(100)  yards  astern  of  the  last  vessel  in 
the  parade,  and  two  hundred  (200) 
yards  abeam  of  each  parading  vessel. 
The  zone  of  enforcement  will  be 
initiated  at  Mount  Hope  Bay  Junction 
Lighted  Gong  Buoy  MH  (LL 18790).  the 
start  of  the  parade,  and  will  end  at  the 
State  Pier,  Fall  River,  MA,  after  each 
parading  vessel  is  safely  moored. 

(2)  Fire  works  safety  zone:  The  area 
within  a  three  hundred  (300)  yard 
radius  around  the  firevyorks  barge, 
anchored  in  approximate  positions 
41»42'42''N,  71»09'52"  W,  in  the 
vicinity  of  Mount  Hope  Bay  Channel 
Buoy  17. 

(b)  Effective  date. 

(1)  Tall  ship  safety  zone:  This 
regulation  is  effiactive  at  5:30  p.m.  on 
August  13. 1993,  and  terminates  at  6:30 
p.m.  on  August  13, 1992,  or  when  each 
parade  vessel  is  safely  moored. 

(2)  Fireworks  safety  zone:  This 
regulation  is  effective  while  the  Fall 
River  Celebrates  America  fireworks  are 
in  progress,  between  the  hours  of  8:30 
p.m.  and  10  p.m.  on  August  14, 1993, 
imless  terminated  sooner  by  the  Captain 
of  the  Port  Providence. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  165.23  apply. 

Dated:  July  16, 1993. 
H.  D.  RobinBon. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port. 

(PR  Doc  93-18245  Filed  7-29-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parte  2  and  14 
RiN280O-AGS7 

Delegations  of  Authority;  Federal  Tort 
Claims 

AGENCY:  Department  of  Veterans  Affairs. 
ACTKM:  Final  Regulation. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
to  delegate  to  the  VA  General  Counsel 
and  designees  the  authority  to  adjust, 
determine,  compromise,  and  settle  a 
claim  under  the  Federal  Tort  Claims  Act 
where  the  amount  of  settlement  does 
not  exceed  $200,000.  This  authority  was 
granted  to  the  Secretary  pursuant  to  38 
U.S.C.  515.  28  U.S.C.  2672,  and  28  CFR 
appendix  to  part  14.  The  previous 
authority  was  limited  to  $25,000  by  28 
U.S.C  2672  and  subsequently  increased 
to  $100,000  by  28  CFR  appendix  to  part 
14.  This  amendment  will  facilitate 
processing  of  claims  under  the  Federal 
Tort  Claims  Act  in  a  more  timely 
manner. 

EFFECTIVE  DATE:  July  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

Douglas  Bradshaw,  Jr.,  Deputy  Assistant 
General  Counsel  (021B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  (202)  523-3207. 
SUPPt.EMENTARY  INFORMATION:  Section 
203  of  the  Veterans  Benefits  and 
Services  Act  of  1988  (Pub.  L.  100-322) 
added  section  515  to  title  38,  United 
States  Code,  permitting  the  Secretary  to 
settle  tort  claims  not  exceeding  an 
amount  to  be  delegated  by  the  Attorney 
General,  with  the  delegation  not  to 
exceed  the  maximum  delegated  to  the 
United  States  Attorneys.  A  similar 
provision  was  added  to  28  U.S.C.  2672 
by  the  Administrative  Dispute 
Resolution  Act,  PubHc  Law  101-552.  In 
1988,  the  Attorney  General  delegated 
$100,000  in  settlement  authority  to  the 
Secretary.  The  Attorney  General  has 
now  delegated  to  the  Secretary  an 
increase  in  settlement  authority  to  an 
amount  not  to  exceed  $200,000. 

This  amendment  to  38  CFR  2.6(e)(1) 
delegates  to  the  General  Counsel, 
Deputy  General  Coimsel,  Assistant 
General  Counsel  (Professional  Staff 
Group  I),  or  those  authorized  to  act  for 
them,  authority  to  consider,  ascertain, 
adjust,  determine,  compromise,  and 
settle  a  claim  arising  under  the  Federal 
Tort  Claims  Act;  provided  that  any 
award,  compromise,  or  settlement  in 
excess  of  $200,000  shall  be  effected  only 
with  the  prior  written  approval  of  the 
Attorney  General  or  his  designee.  The 


amendment  also  provides  for  the 
execution  of  a  memorandum  explaining 
the  basis  for  settlement  of  a  claim  in 
excess  of  $100,000  to  be  sent  to  the 
Department  of  Justice,  as  required  by  the 
Attorney  General's  delegation  to  the 
Secretary.  Authority  is  also  delegated  to 
the  District  Counsels  or  those 
authorized  to  act  for  them  and  the 
Deputy  Assistant  General  Counsel 
(Professional  Staff  Group  I)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  and  settle  any  claim  under 
the  Federal  Tort  Claims  Act;  provided 
that  any  award,  compromise,  or 
settlement  does  not  exceed  $100,000; 
and  provided,  further,  that  whenever  a 
settlement  is  effected  in  an  amount  in 
excess  of  $50,000,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  General 
Counsel  (Professional  Staff  Group  I). 

Conforming  amendments  are  made  to 
38  CFR  14.602(a),  14.602(a)(4).  and 
14.602(b)(2). 

Under  38  CFR  1.12  and  5  U.S.C 
553(d)(3),  prior  publication  of  these 
delegations  of  authority  for  public 
comment  is  unnecessary  since  they 
concern  only  internal  VA  management. 
Because  a  prior  notice  of  proposed 
rulemaking  is  not  required  and  will  not 
be  published,  these  changes  do  not 
come  within  the  term  "rule"  as  defined 
in  and  made  subject  to  the  requirements 
of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  602(2). 

In  any  case,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  that  Act.  No 
regulatory  or  administrative  burdens  are 
imposed  upon  small  entities.  Also,  since 
these  amendments  are  related  solely  to 
internal  agency  management,  they  do 
not  come  within  the  term  "rule"  as 
defined  in  section  1(a)(3)  of  Executive 
Order  12291.  entitled  Federal 
Regulation;  consequently,  they  are  not 
subject  to  requirements  of  that  order. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers 
associated  with  these  amendments. 

List  of  SubiecU  in  38  CFR,  Parts  2  and 
14 

Administrative  practice  and 
procedure.  Claims,  Government 
employees,  Lawyers,  Legal  services, 
Organization  and  functions. 

Approved:  July  22, 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  2  and  14  are 
amended  as  set  forth  below: 


Fadtral  KigialBr  /  Vol.  58,  No.  145  /  Friday,  July  30.  1993  /  Rales  and  Regulatiom 


PART  I-OELEGATIONS  OF 

AUTHonmr 

1.  The  authority  citatioo  for  part  2 
continuea  to  raad  as  foUoww 

AudMrtty:  72  Stat  1114:  M  U.S.C  SOI. 
unlan  otharwiM  notad. 

2.  In  §  2.6.  paragraph  (e)(1)  is  revised 
to  read  as  follows:  | 


|2.t 

to 


offlclala(SSUA&812>. 


(e)  Cetwral  Counsel.  (1)  Under  the 
Federal  Tort  Qaims  Act.  pursuant  to  the 
provisions  of  28  U.S.C  2672;  Pub.  L 
100-322: 38  U.S.C  515.  and  the 
delegation  of  authority  from  the 
Attorney  General  in  28  CFR  appendix  to 
part  14: 

(i)  Authority  is  delegated  to  the 
General  Counsel,  Deputy  General 
Counsel.  Assistant  Gen«ral  Cotinsel.  or 
those  authorized  to  act  for  them,  to 
consider,  ascertain,  adjust,  determine, 
compromise,  and  settle  any  claim 
accruing  on  and  afler  January  18, 1967. 
and  asserted  under  the  Federal  Tort 
Claims  Act.  as  amended  by  Pub.  L.  89- 
506  (80  Stat.  306).  and  to  execute  an 
appropriate  voudier  and  other 
necessary  instruments  in  connection 
therewith;  provided  that  any  award, 
compromise,  or  settlement  In  excess  of 
$200,000  shall  be  effiscted  only  with  the 
prior  vrritten  approval  of  the  Attorney 
General  or  his  designee:  provided, 
fur^ar,  that  whenever  a  settlement  i« 
eflectod  in  an  amount  in  excess  of 
$100,000,  a  memorandimi  fully 
explaining  the  bads  far  the  action  taken 
shall  be  sent  to  the  Department  of 
Justice. 

(ii)  Authority  is  delegated  to  the 
District  Counsels  or  those  authorized  to 
act  for  them  and  the  Deputy  Assistant 
General  Counsel  (Professional  Staff 
Group  I)  to  consider,  ascertain,  adjust, 
determine,  compromise,  and  settle  any 
claim  under  the  Federal  Tort  Qaims  Act 
and  to  execute  an  appropriate  voucher 
and  other  necessary  instruments  in 
connection  therewith;  provided  that  any 
award,  compromise,  or  settlement  does 
not  exceed  $100,000;  provided,  further, 
that  whenever  a  settlement  is  effected 
by  a  District  Counsel  in  an  amount  in 
excess  of  $50,000  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  General 
Counsel  (Professional  Staff  Group  I). 


PAfn"  14— LEGAL  SERVICES, 
GENERAL  COUNSEL 

3.  The  authority  dtation  for  part  14 
continues  to  read  as  follows: 


Authority:  38  VS.C.  S01(a).  5502. 5902- 
5905,  unless  otherwise  noted. 

4.  In  §  14.602.  paragraph  (a) 
introductory  text,  (b)(4),  and  (bK2)  are 
revised  to  read  as  follows: 


114402 

claims. 


Scope  and  autttortty  to  ooneldar 


(a)  The  Secretary  and  those  delegated 
such  authority  in  §  2.6(e)  of  this  chapter 
are  authorized  to  consider,  ascertain, 
adjust,  determine,  compromise,  and 
settle  claims  for  money  damages  against 
the  United  States  in  accordance  with 
regulations  prescribed  by  the  Attorney 
General  (38  CFR  14.1  et  sea.).  Any 
award,  compromise,  or  settlement 
exceeding  $200,000  shall  be  eRiected 
only  with  the  prior  written  approval  of 
the  Attorney  General  or  designee.  In 
addition,  a  claim  may  be  compromised 
or  settled  only  after  consultation  with 
the  Department  of  Justice  when: 

(Authority:  38  U.S.C  515;  28  CFR  appendix 
to  part  14) 

•        •        •        •        « 

(4)  For  any  reason,  the  compromise  of 
a  particular  claim,  as  a  practical  mattw, 
will,  or  may,  control  the  disposition  of 
a  related  claim  in  which  the  amount  to 
be  paid  may  exceed  $200,000;  or 

(Authority:  38  U.S.C  515;  28  CFR  appendix 
to  part  14) 

(b)  •  '  • 

(2)  Where  full  development  of  a  claim 
indicates  that  liability  exists  and  the 
potential  settlement  value  exceeds 
$100,000,  the  District  Couiuel  who 
received  the  claim  wdll  submit  the  case 
to  the  General  Counsel  for 
consideration.  Whenever  a  settlement  is 
effected  in  an  amount  in  excess  of 
$50,000  a  memorandiun  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Assistant  General 
Counsel  (Professional  Staff  Group  I). 

(Authority:  38  U.S.C  515;  28  CFR  af^Modix 
to  part  14) 

(FR  Doc  93-18166  Filed  7-29-93;  8:45  an] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PwU  72. 73.  and  75 

[FRLr-4666-«] 

Add  Rain  ProQCini:  PMinlla, 
Allowanoa  Systanit  and  Conliniioiia 
Emiaalon  MonNonnQj  Cofradiona 

agency:  Environmmtal  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  correction. 

SUMMARY:  The  Add  Rain  Program  was 
established  under  Title  IV  of  the  Clean 
Air  Act.  as  amended  on  November  IS. 
1990.  In  order  to  implement  this 
statutory  mandate,  EPA  codified  the 
Acid  Rain  Program  in  five  (of  seven 
total)  regulations  including:  Permits. 
Allowance  System.  Continuous 
Emissions  Monitoring.  Excess  Emissions 
Penalties,  and  Administrative  Appeals. 
This  action  contains  corrections  to  the 
Permits.  Allowance  System,  and 
Continuous  Emission  Monitoring  final 
regulations  (FRL-4666-9)  that  were 
published  on  Monday.  January  11. 1993 
(58  FR  3590). 

DATES:  These  corrections  become 
effective  on  July  30, 1003.  The  revised 
incorporation  by  lefarence  of  certain 
publications  listed  in  the  regulations 
was  approved  by  the  Director  of  the 
Federal  Register  as  of  February  10, 1993. 
FOR  FURTHER  WTOnMATIOM  CONTACT: 
Brian  McLean,  Director,  Acid  Rain 
Division  (6204J)  US  Ehvironmmtal 
Protection  Agency.  401 M  Street  SW. 
Washington.  DC  20460,  202-233-0150. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

The  final  regulations  that  are  the 
subject  of  this  action  correct  portions  of 
40  CFR  Parts  72,  73,  and  75  effective  on 
July  30, 1993. 40  CFR  parts  72.  73.  and 
75  were  added  to  the  CFR  pursuant  to 
Title  IV  of  the  Clean  Air  Act.  42  USC 
7401.  et  seq..  as  amended  by  Public  Law 
101-549  (November  15. 1900). 

n.  Need  For  Correction 

During  the  process  of  implementing 
the  Acid  Rain  Program,  many 
individuals  and  organizations  requested 
clarification  on  various  aspects  of  the 
Acid  Rain  Core  Rules.  Representatives 
fix>m  industry,  state  and  local 
governments,  environmental  groups, 
and  the  general  public  raque^tod 
clarification  of  typographical  errors, 
unclear  wording,  incorrect  citations, 
and  conflicting  requirements  in 
different  locations  of  the  regulations. 
Today's  action  resolves  these  requests 
for  clarification. 

m.  Correction  of  Publication 

Accordingly,  the  publicatiiui  on 
January  11, 1993,  of  the  Final 
Regulations  (FRL-4543-5],  which  were 
the  subject  of  FR  Doc.  93-1,  is  corrected 
as  follows: 

PART  72-(CORRECTEDI 

172.2    [Correetodl 

1.  On  page  3652,  in  the  third  column, 
§  72.2,  paragraph  (2)  of  the  definition  of 
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Calibivtion  gas.  "A  NIST/EPA-approved 
certified  raCnenoe  material"  is  corrected 
to  read  "A  NIST  Traceable  Reference 
Material  (NTRM)". 

ITU    [Corraeltd] 

2.  On  page  3653.  in  the  first  column, 
§  72.2.  in  the  last  line  of  paragraph  (2) 
under  the  definition  of  Coal  fired. 
"PRIMEFUEL"  is  corrected  to  read 
"PRIMFUEL". 

172.2    [CorractMl] 

3.  On  page  3656,  in  the  first  column, 
§  72.2,  in  the  last  line  of  the  definition 
of  Maximum  potential  NOx  emission 
rate,  "part  77"  is  corrected  to  read  "part 
75". 

%T2Jl    [Corrected] 

4.  On  page  3657,  in  the  third  column, 
§  72.2.  the  last  line  of  the  definition  of 
Protocol  1  gas.  "of  this  chapter)",  is 
corrected  to  read  "of  this  chapter)  or 
such  revised  procedure  as  approved  by 
the  Administrator". 

f72J    [Cerraetad] 

1.  On  page  3661,  in  the  second 
column,  S  72.8(c)(2)(ii),  line  3,  the  word 
"proposed"  is  corrected  to  read  "draft". 

172^1    [Correded] 

1.  On  page  3669,  in  the  first  column, 
§72.41(e)(3)(iii),  line  2,  the  reference 
"(e)(2)(ii)"  is  corrected  to  read 
"(e)(3)(ii)". 

172.41    Corrected 

2.  On  page  3669.  in  the  first  column, 
§  72.41(e)(3)(iii),  line  6,  the  reference 
"(e)(2)(u)(B)"  is  corrected  to  read 
"(e)(3)(U)(B)". 

172.41    [Corrected] 

3.  On  page  3669,  in  the  second 
column,  §  72.41(e)(3)(iv),  line  6,  the 
reference  (e)(2)(ii)  is  corrected  to  read 
"(e)(3)(U)". 

172.74    [CorrectMQ 

1.  On  page  3680,  in  the  first  column, 
§  72.74(b)(l)(iii),  line  8,  the  phrase 
"governs  a  under"  is  corrected  to  read 
"governs  a  unit  imder". 

172.91    [Corrected] 

1.  On  page  3682.  in  the  first  column, 
§  72.91(a)  introductory  text,  line  3, 
"Adjusted  utilization-baseline"  is 
corrected  to  read  "Adjusted  utilization  = 
baseline". 

•72.91    [Corrected] 

2.  On  page  3682,  in  the  third  column. 
§  72.gi(a)(3)(iii).  line  12.  "Shift  to 
sulfiir-fiee  generator-actual"  is  corrected 
to  read  "Shift  to  sulfur-firee  generator  s 
actual". 


172.92    [Corrected] 

1.  On  page  3685,  in  the  second 
column.  S  72.92(c)(2)(v)(q,  line  2. 
"weighted  average  rate"  is  conected  to 
read  "weighted  average  emissions  rate". 

PART  73-{CORRECTEO] 

173.10    [Corrected] 

1.  On  pages  3687  through  3691,  the 
header  for  Table  1  of  S  73.10  (a)  is 
corrected  to  read  "Table  1— Phase  I 
Allowance  Allocations". 

173.101    [Corrected] 

2.  On  page  3688.  in  Table  1  of  $  73.10 
(a),  under  "Illinois"  for  "Kincaid"  boiler 
1.  the  value  in  Column  A  is  corrected 

to  read  "34564". 

I73J0   [Corrected] 

1.  On  page  3691.  in  the  third  column. 
S  73.30(a).  line  6  is  corrected  by 
replacing  the  word  "reordered"  with  the 
word  "recorded". 

I73J1    [Corrected] 

1.  On  page  3691,  third  column. 
§  73.31(c)(1)  introductory  text,  in  line  8, 
is  corrected  by  removing  the  word 
"General". 

i73J2    [Corrected] 

1.  On  page  3692,  second  column, 
S  73.32(a)(1),  line  3,  the  citation 
"§  72.25(a)(3)"  is  corrected  to  read 
"§  72.24(a)(3)". 

173.72    [Corrected] 

1.  On  page  3695,  third  column,  tmder 
"Subpart  E— {Amended],"  line  1,  correct 
amendatory  instruction  4  to  read  as 
follows:  "4.  Paragraph  (c)  of  §  73.72  is 
revised  to  read  as  follows: 

173.80    [Corrected] 

1.  On  page  3695,  second  column, 
§  73.80(b),  line  6,  the  year  is  corrected 
to  read  "1992". 

f73J1    [Corrected] 

1.  On  page  3695,  third  column, 
§  73.81(b)(4),  line  1,  the  language  "Loan 
management"  is  corrected  to  read  "Load 
management". 

173.82    [Corrected] 

1.  On  page  3696,  first  column,  the 
section  heading  for  §  73.82  is  corrected 
to  read  "Application  for  allowances 
bom  reserve  program.". 

PART  7S-{C0RRECTE0] 

175.1    [Corrected] 

1.  On  page  3702,  first  column, 
S  75.1(b),  the  first  subparagraph  is 
designated  as  paragraph  (b)(1)  and  the 
second  subparagraph  is  designated  as 
paragraph  (b)(2).  In  paragraph  (b)(2),  last 


line,  the  refierence  "appendix  C  is 
corrected  to  read  "appendix  G". 

f7U    [Correded] 

1.  On  page  3703,  first  column,  in 
S  75.5(b),  line  5,  the  refierence 
"appendices  A  through  G"  is  corrected 
to  read  "appendices  A  through  I". 

1754    [Corrected] 

1.  On  page  3703.  second  column, 
§  75.6(a)(4),  line  3.  is  corrected  by 
removing  the  words  "incorporation  by 
reference". 

175.7   [Corrected] 

1.  On  page  3704.  first  column,  §  75.7. 
line  4,  is  corrected  by  replacing  the 
words  "reference  monitor  variance" 
with  the  words  "reference  method 
variance". 

f75.11    [Corrected] 

1.  On  page  3705,  second  column, 
§  75.11(c),  introductory  text,  line  7,  is 
corrected  by  adding  a  comma  between 
the  words  "unit"  and  "or",  and  by 
adding  the  word  "where"  between  the 
words  "or"  and  "installation". 

175.15    [Correclsd] 

1.  On  page  3706,  third  column, 

S  75.15(a),  introductory  text,  Hnes  9  and 
10.  "SOx-diluent  continuous  emission 
monitoring"  is  conected  to  read  "SOr 
diluent  continuous  emission  monitoring 
system". 

175.15    [Corrected] 

2.  On  page  3706,  third  column. 

§  75.15(a),  introductory  text,  lines  13 
and  14  from  the  bottom  of  the 
paragraph,  "December  31, 1991"  is 
corrected  to  read  "December  31, 1999". 

1 75.15    [Corrected] 

3.  On  page  3707,  first  column,  $  75.15 
(a)(2),  line  8,  is  corrected  by  replacing 
the  reference  "appendix  F  to  this  part" 
with  the  reference  "section  5.5.3  of 
appendix  F  of  this  part". 

175.15  [Corrected] 

4.  On  page  3707,  third  column, 

§  75.15(b)(1),  in  Equations  5  and  7,  the 
references  "Appendix  G,  Section  2.5.4 
of  this  part"  is  corrected  to  read 
"Appendix  F,  section  5.5.3.  of  this 
part". 

175.16  [Correded] 

1.  On  page  3709.  first  column. 
§  75.16(e),  line  6  fit>m  the  bottom  of  the 
paragraph,  is  corrected  by  replacing  the 
word  "or"  with  the  word  "and" 
between  the  phrases  "SOj  mass 
emissions"  and  "emissions". 

175.17  [Corrected] 

1.  On  page  3709,  second  column, 
§  75.17.  the  paragraph  designation 
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(a)(2)(iU)(a)  is  comded  to  rMd 
(a)(2)(iiiXA). 

f7S.17   [Corradad] 

2.  On  page  3709.  second  column. 

§  75.17(a)(2MiiiNB).  line  9.  is  corrected 
by  adding  the  words  "the  combined" 
before  the  phrase  "NOx  emission  rate". 

i7S.17    [CoffecMQ  I 

3.  On  page  3709.  second  column. 
§  7S.17(b)(2).  line  9.  is  corrected  by 
adding  the  words  "the  combined" 
before  the  phrase  "NOx  emission  rate". 

%7SJ20    (Correctsdl 

1.  On  page  3711.  second  column. 

§  75.20(bX3),  line  9,  is  corrected  by    . 
adding  the  words  "except  that"  after  the 
comma  which  immediately  follows  the 
word  "section".  j 

f7S.20    (Correcladl 

2.  On  page  3711,  second  column, 

§  75.20(c),  introductory  text,  lines  9  and 
22,  are  corrected  by  adding  the  word 
"thereoT*  after  the  word  "components". 

f7S.20   CCorractad)  | 

3.  On  page  3711.  third  column. 

S  75.20(c)(5),  paragraph  (c)(5](iv)  is 
correctly  added  after  paragraph 
(c)(5)(iii)  to  read  as  follows: 
•        •        •        •        • 

(c)  •  •  •  I 

(5)  •  •  • 

(iv)  A  cycle  time/response  time  test. 

175.20   [Corrected] 

4.  On  page  3712.  first  column, 

8  75.20(c)(9)(i),  introductory  text,  last 
Una,  is  corrected  by  replacing  the  word 
"including"  with  the  words  "such  that". 

175.20    [Corrected] 

5.  On  page  3712.  first  column. 

§  75.20(c)(9)(i](B}.  line  2,  is  corrected  by 
adding  the  words  "is  available"  between 
the  word  "tests"  and  the  following 
comma. 


175.20    [Corrected] 

6.  On  page  3712,  first  column. 
S  75.20(d),  lines  10  and  11.  the  reference 
to  "paragraphs  (a)  and  (c)  of  this 
section"  is  corrected  to  read 
"paragraphs  (a),  (b)  and  (c)  of  this 
section". 

175.31    [Corrected]  | 

1.  On  page  3714.  second  and  third 
columns.  §  75.31(b)(2).  line  6.  and 
§  75.31(c)(3).  line  9.  are  corrected  by 
adding  the  phrase  "of  this  part"  after  the 
reference  "appendix  A". 


175.31    [Cerfectad] 

2.  On  page  3714,  second  column, 
S  75.31(c)(2).  lines  3  and  4,  is  corrected 
by  replacing  the  phrase  "owner  and 


operator"  with  the  phrase  "owner  or 
operatw". 

175.31    [Corraded] 

3.  On  page  3714,  third  column, 

§  75.31(c)(3).  line  3,  is  corrected  by 
replacing  the  words  "any  load  range," 
with  the  words  "the  corresponding  load 
range,  or  any  higher  load  range.". 

175.31    [Conrectad] 

4.  On  page  3714,  third  column, 

§  75.31(c)(3),  line  8,  the  reCsrence  to 
'.'section  2.1  oP'  is  corrected  to  read 
"§  72.2  of  this  chapter  and  section  2.1 
of. 

f75J2    [CorrMrted] 

1.  On  page  3714,  second  and  third 
column,  §  75.32(b)  is  corrected  to  read: 

•        •        •        •        • 

(b)  The  monitor  data  availability  need 
not  be  recorded  during  the  missing  data 
period.  The  owner  or  operator  shsll 
record  the  percent  monitor  data 
availability  at  the  end  of  each  missing 
data  period,  (and  thereafter  continue  to 
recoid  monitor  data  ayai lability  hourly, 
pursuant  to  §  75.50). 

175.34    [Corrected] 

1.  On  page  3716,  third  column. 
§  75.34(b)(1),  lines  1  and  2  are  corrected 
by  replacing  the  phrase  "monitoring 
data  availability"  with  the  phrase 
"monitor  data  availability". 

175.41    [Corrected] 

1.  On  page  3717,  third  column, 

S  75.41(a)(9)(i).  line  5.  is  corrected  by 
adding  the  phrase  "(or  reference 
method)"  after  the  words  "continuous 
emission  monitoring  system". 

f  75.41    [Corrected] 

2.  On  page  3717.  in  the  third  column. 
§  75.41(a)(9)(ii).  lines  2  and  3  are 
corrected  by  replacing  the  phrase 
"continuous  emissions  monitoring 
system"  with  "continuous  emission 
monitoring  system  (or  reference 
method)". 

{75.41    [Corrected] 

3.  On  page  3718,  first  colunm. 

§  75.41(a)(9)(ii).  line  6  from  the  top,  and 
§  75.41(b)(l)(i],  lines  3.  4,  and  5,  are 
corrected  by  adding  the  phrase  "(or 
reference  method)"  after  the  phrases 
"certified  continuous  emission 
monitoring  system  or  certified  flow 
monitoring  system". 

175.41    [Correclad] 

4.  On  page  3718.  in  the  first  column, 
§7S.41(b)(l)(i).  lines  5  and  17 
respectively,  are  corrected  by  adding  the 
captions  "(Eq.  11)"  after  "using  the 
following  equation:"  and  "(Eq.  12)" 
after  "Jogaormalized  data  values  Ip:". 


ITMl    fCorreeMl 

5.  On  page  3718,  second  column, 

S  75.41(bM2Mi).  line  7,  is  corrected  by 
moving  the  word  "where,"  from  directly 
before  Equation  13  to  directly  after  the 
caption  "(Eq.  13)",  and  by  adding  the 
word  "where,"  after  each  caption  for 
Equations  14  through  18. 

175.41    [Corredsd) 

6.  On  page  3719,  first  column. 

S  75.41(b)(2)(iv)(A).  lines  4  and  5.  and 
S  75.41(c)(1)(i).  lines  3  and  4,  are 
corrected  by  adding  the  phrase  "(or 
reference  method)"  after  the  phrases  "or 
certified  flow  monitoring  system"  and 
"or  certified  flow  monitor". 

f  7S.41    [Corrected] 

7.  On  page  3719.  second  column, 
$  75.41(b)(2)(iv)(C).  line  5.  and 

§  75.41(c)(l)(ii),  line  5,  are  corrected  by 
adding  the  phrase  "(or  reference 
method)"  after  the  phrases  "or  certified 
flow  monitoring  system"  and  "or 
certified  flow  monitor". 

175.41    [Corrected] 

8.  On  page  3719,  third  column,  in 
$75.41(b)(2)(v](A),  line  1  of  the  column, 
"raiginal  variance  in  the  F-test  Equation 
23  of  this  section"  is  corrected  to  read 
"original  variance,  as  calculated  using 
Equation  23  of  this  section,  in  the  F-test 
(Equation  24)  of  this  section." 

i75.41    [Corrected] 

9.  On  page  3719,  third  column, 

§  75.41(b)(2)(v)(B).  line  4,  is  corrected  by 
adding  the  phrase  "of  this  part"  after  the 
reference  "Appendix  A". 

175.41    [Corrected] 

10.  On  page  3719,  third  column, 

§  75.41(c)(2)(i).  line  11.  is  corrected  by 
adding  the  phrase  "(or  reference 
method)"  after  the  phrase  "continuous 
emission  monitoring  system". 

f  75.48    [Corrected] 

1.  On  page  3720,  third  column,  and 
on  page  3721,  in  the  first  column, 

§  75.48(a)(3),  all  references  to  equations 
from  §  75.41(c)  are  corrected  by  using 
the  next  higher  equation  number,  to 
read  as  follows: 

a.  In  paragraph  (a)(3)(iv),  "Equation 
24"  is  corrected  to  read  "Equation  25", 
and  "Equation  25"  is  corrected  to  read 
"Equation  26". 

b.  In  paragraph  (a)(3)(viii),  "Equation 
22"  is  corrected  to  read  "Equation  23". 

c.  In  paragraph  (a)(3)(ix),  "Equation 
23"  is  corrected  to  read  "Equation  24". 

d.  In  paragraph  (a)(3)(xi),  "Equation 
26"  is  corrected  to  read  "Equation  27". 

175.48    [Corredsd] 

2.  On  page  3720,  third  column. 
S  75.48(a)(3)(iii),  lines  2  and  3,  and 
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§  75.48(a)(3)(viii).  line  4  and  5.  are 
corrected  by  replacing  the  phrase 
"continuous  emissions  monitoring 
system"  with  the  phrase  "continuous 
emission  monitoring  system  (or 
reference  method)". 

175.50    [Correctedl 

1.  On  page  3721.  second  column, 

§  75.50(b).  introductory  text,  lines  8  and 
9.  and  §  75.50(b)(6).  line  1.  "gas-fired 
units"  is  corrected  to  read  "when  units 
combust  gas." 

f7S.50    [CorreetMq 

2.  On  page  3721,  second  column. 

§  75.50(c)(l)(iii),  line  1.  §  75.50(c)(l)(iv). 
line  1,  and  §  75.50(c)(l)(vi).  line  2.  are 
corrected  by  replacing  the  phrase 
"Average  hourly  SO2  concentration" 
with  the  phrase  "Hourly  average  SO2 
concentration". 

f7&50   (Corrected] 

3.  On  page  3721.  third  column. 

§  7S.50(c)(2)(iii),  Une  1.  §75.50(c)(2)(iv), 
line  1.  §  75.50(c)(2)(v).  line  1. 
§  7S.S0(c)(2)(vii).  Une  2.  §  7S.50(c)(3)(ii). 
line  1.  and  §  7S.50(c)(3)(iii),  line  1  are 
corrected  by  replacing  the  words 
"Average  hourly"  with  the  words 
"Hourly  average". 

175.50   (Corradad] 

4.  On  page  3721.  second  and  third 
columns.  §  75.50(c)(l)(vi).  line  3  and 
S  75.50(c)(2)(vii),  lines  2  and  3.  are 
corrected  by  replacing  the  reference 
"using  Codes  1-12  in  Table  3"  with  the 
reference  "using  Codes  1-13  in  Table 
3". 

175.50    [Corrected] 

5.  On  page  3722.  first  and  second 
columns.  §  75.50(d)(8),  line  3  and 

§  75.S0(e)(l)(vii),  line  3,  are  corrected  by 
replacing  the  reference  "using  Codes  1- 
12  in  Table  3"  with  the  reference  "using 
Codes  1-13  in  Table  3". 

175.50   (Corradadl 

6.  On  page  3721.  third  column, 

§  75.50  Table  3.  Code  4.  is  corrected  by 
adding  a  line  to  read  "CO3  or  O2: 
Method  3, 3A  or  3B"  below  the  last  line 
"NO,:  method  7, 7A.  7C,  7D,  or  7E". 

175.50    [Corrected] 

7.  On  page  3722,  first  column, 

§  75.50(d),  introductory  text,  line  7,  is 
corrected  by  replacing  the  word 
"option"  with  the  word  "optional". 

175.50    [Corrected] 

8.  On  page  3722,  first  column, 

§  7S.S0(d)(3).  line  1.  75.50(d)(4).  line  1. 
§  75.50(d)(S).  line  1,  §  75.S0(d)(6).  line  1. 
S  75.50(d)(8),  Une  2,  and  §  75.S0(d)(g), 
Une  3,  are  corrected  by  replacing  the 
words  "Average  hourly"  with  the  words 
"Hourly  average". 


175.50  [Corrected] 

9.  On  page  3722,  second  column, 
§7S.50(e)(l)(iii),  line  1.  §  75.50(e)(l)(iv). 
line  1.  §  7S.50(e)(l)(v).  line  1. 

§  75.S0(e)(vii),  line  2.  and 

§  7S.50(e)(l)(viii),  line  2,  are  corrected 

by  replacing  the  words  "Average 

hourly"  with  the  words  "Hourly 

average". 

f  75.50   [Corredad] 

10.  On  page  3722,  second  column. 

§  75.50(e)(2)(ii).  Une  1,  §  75.50(e)(2)(iv), 
Une  3,  and  §  75.50(e)(2)(v),  Une  3  are 
corrected  by  removing  the  word 
"average". 

I7&51    [Corrected] 

1.  On  page  3722,  third  column, 

§  75.51(a)(l)(iii),  line  1.  S  7S.51(a)(l)(iv), 
Une  1,  §  75.51(a)(l)(v),  Une  1.  and 
§  75.51(a)(l)(vi),  line  1,  are  corrected  by 
replacing  the  words  "Average  hourly" 
with  the  words  "Hourly  average". 

175.51  [Corrected] 

2.  On  page  3722,  third  column, 
§  75.51(a)(l)(viii),  lines  2  and  3  are 
corrected  by  replacing  the  phrase 
"average  hourly  SO2  mass  emissions" 
with  the  phrase  "hourly  average  inlet 
and  outlet  SO2  emission  rates". 

S  75.51    [Corrected] 

3.  On  page  3722,  third  column. 
§  75.51(8)(2)(i),  lines  2  and  3  are 
corrected  by  replacing  the  phrase  "SO3 
continuous  emission  monitoring 
system"  with  the  phrase  "S02-diluent 
continuous  emission  monitoring 
system". 

f  75.51    [Corrected] 

4.  On  page  3723.  firat  column, 

§  7S.Sl(a)(2)(iU),  Une  1,  is  corrected  by 
replacing  the  words  "Average  hourly" 
with  the  words  "Hourly  average". 

175.51    [Corrected] 

5.  On  page  3723,  first  column, 

§  75.51(b),  introductory  text,  line  5,  Is 
corrected  by  replacing  the  words  "NOi 
emission  data"  with  the  words  "NO, 
emissions  data". 

175.51    [Corrected] 

6.  On  page  3723,  first  column, 

§  75.51(b).  introductory  text,  Unes  12 
and  13  are  corrected  by  removing  the 
phrase  "then  the  owner  or  operator". 

175.51    [Corrected] 

7.  On  page  3723,  first  column. 
§  75.51(b),  the  second  paragraph 
referred  to  as  "vu"  is  corrected  to  read 
"viii".  This  paragraph  §  7S.51(b)(l)(viii) 
is  corrected  by  adding  the  words  "For 

a  unit  with  a  dry  flue  gas 
desulhirization  system."  as  the  first  Une 
of  the  paragraph,  directly  before  the 


words  "The  slurry  feed  rate  (gal/min)  to 
the  atomizer  nozzle;  and". 

ITMI    [Comded] 

8.  On  page  3723,  first  column, 

S  75.51(b)(l)(ix),  line  3.  is  corrected  by 
replacing  the  words  "Codes  1-12"  with 
the  words  "Codes  1-13". 

175.51    [Corradad] 

9.  On  page  3723,  second  column, 
§75.51(c)(l)(ii).  line  land 
§75.51(c)(l)(vi),  line  1,  are  corrected  by 
replacing  the  words  "Average  hourly" 
with  the  word  "Hourly". 

175.51    [Corradad] 

10.  On  page  3723,  third  column, 

§  75.51(d)(l)(U),  Une  1,  is  corrected  by 
replacing  the  word  "daily"  with 
"hourly". 

175.51    [Corrected] 

11.  On  page  3723,  third  column, 

§  7S.51(d)(l)(ii),  Une  3  is  corrected  by 
replacing  both  occurrences  of  the  word 
"day"  v«th  the  word  "hour". 

175.51  [Corradad] 

12.  On  page  3723,  third  column, 

§  75.51(d)(l)(iv),  Une  1,  is  corrected  by 
replacing  the  word  "daily"  with 
"hourly". 

175.52  [Corradad] 

1.  On  page  3724,  second  column, 
§  75.S2(a)(5)(iv)(G)  and 
S  75.52{a)(5)(iv)(H)  are  corrected  by 
redesignating  the  paragraphs  as 
§  75.52(a)(5)(v)  and  §  75.52(a)(5)(vi) 
respectively. 

175.53  [Corrected] 

1.  On  page  3724,  second  column, 

§  75..53(a),  introductory  text,  lines  4  and 
5,  is  corrected  by  replacing  the  reference 
to  "paragraphs  (c)  and  (d)  of  this 
section"  with  the  reference  "paragraph 
(d)  of  this  section". 

175.53    [Corrected] 

2.  On  page  3724,  third  column, 
§  75.53(c)(2)  introductory  text  is 
corrected  to  read  as  follows: 


(e)  *  *  • 

(2)  Unit  table.  A  table  identifying 
ORISPL  numbere  developed  by  the 
Department  of  Energy  and  used  in  the 
National  Allowance  Database,  for  all 
affiacted  units  involved  in  the 
monitoring  plan,  with  the  following 
information  for  each  unit: 


175.53    [Corrected] 

3.  On  page  3725,  firat  colimm, 
$  75.53(c)(4)(vi),  line  3,  is  corrected  by 
replacing  the  reference  "$  75.10(g)"  with 
the  reference  "$  75.10(e)". 
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I7S53    [CerrMlMl] 

4.  On  page  3725,  tecond  column, 

§  75.53(c)(8).  lines  3  and  4  aie  corrected 
by  lepladng  the  phrase  "dimensions, 
and  uso  showing  location"  with  the 
phrase  "dimensions  and  location". 

%ns»   [Cerraeiad]  I 

5.  On  page  3725,  second  column, 

%  75.53(c)(g),  lines  1  and  2  ara  corrected 
by  npladng  the  words  "at  flue  exit." 
with  the  words  "at  flow  monitor 
location.". 

f78J3    [ConaeMQ 

6.  On  page  3725,  second  column. 
8  75.53(c)(10),  §  75.53(c)(10)(i), 

§  75.53(C)(10)(U).  §  75.53(c)(lO)(iiMA), 
and  S  75.53(c)(10)(ii)(B)  are  correctly 
redesignated  as  §  75.53(d),  §  75.53(d)(1). 
§  75.53(d)(2),  8  75.53(d)(2)(i),  and 
§  75.53(d)(2)(ii)  respectively. 

PART  75,  APPENDIX  A  [CORRECTED] 

Appendix  A,  Section  1 . 1    [Corrected] 

1.  On  page  3727,  second  column. 
Appendix  A,  Section  1.1.  line  16,  is 
corrected  by  replacing  the  parenthetical 
statement  "(see  section  6)"  with  the 
parenthetical  statement  "(see  section  6 
of  this  Appendix)". 

Appendix  A,  Section  1.2.2    (Corrected] 

1.  On  page  3728,  first  column. 
Appendix  A.  Section  1.2.2.  line  5  of  the 
first  full  paragraph  is  corrected  by 
changing  the  word  "and"  to  the  word 

or  .  .        I 

Appendix  A.  Section  2.1.4    [Corrected] 

1.  On  page  3729,  at  the  bottom  of  the 
page.  Appendix  A,  Section  1.2.2,  the 
equation  is  corrected  by  adding  the  label 
"(Eq.  A-3a)". 

Appendix  A,  Section  5. 1 .2    [Corrected] 

1.  On  page  3731,  second  column. 
Appendix  A,  Section  5.1.2,  the  heading, 
is  corrected  to  read  as  follows:  "NIST 
Traceable  Reference  Materials  (NTRM)". 

Appendix  A,  Section  6.2    [Corrected] 

1.  On  page  3731.  third  column. 
Appendix  A.  Section  6.2.  lines  5  and  6 
are  corrected  by  replacing  the  phrase 
"/EPA-approved  certified"  with  the 
word  'Traceable". 

Appendix  A,  Section  6.3.1    [Corrected] 

1.  On  page  3732.  first  column. 
Appendix  A.  Section  6.3.1.  third 
paragraph,  the  last  sentence  is  corrected 
to  read  as  follows:  "Use  only  NIST 
Traceable  Reference  Material  (NTRM). 
standard  reference  material.  Protocol  1 
calibration  gases  certified  by  the  vendor 
to  be  within  2  percent  of  the  label  value, 
or  where  applicable,  zero  ambient  air 


material  as  defined  in  §  72.2  of  this 
part." 

Appendix  A.  Section  6.3.2    [Corrected] 

1.  On  page  3732.  second  coliunn. 
Appendix  A.  Section  6.3.2.  fourth 
paragraph,  lines  8-12.  is  corrected  by 
replacing  the  parenthetical  statement 
"(i.e..  less  than  or  equal  to  3  percent 
error  each  day  and  does  not  require 
corrective  maintenance,  repair, 
replacement,  or  manual  adjustment 
during  the  7-day  test  period)"  with  the 
parenthetical  statement:  "(i.e..  less  than 
or  equal  to  3  percent  error  eadi  day  and 
requiring  no  corrective  maintenance, 
repair,  replacement  or  manual 
adjustment  during  the  7-day  test 
period)". 

Appendix  A.  Section  7.3.1    [Corrected] 

1.  On  page  3734.  first  column. 
Appendix  A.  Section  7.3.1,  Equation  A- 
7,  the  variable  definitions  for  Equation 
A-7  are  corrected  by  placing  "i=l"  as  a 
subscript  under  the  sigma  (summation 
sign). 

Appendix  A.  Section  7.3.4    [Corrected] 

1.  On  page  3734,  second  column. 
Appendix  A.  Section  7.3.4,  Equation  A- 
10,  the  definitions  for  the  variables  for 
Equation  A-10  are  corrected  by  revising 
"Idl"  to  read  "|d|"  and  by  revising  "RM" 
to  read  "RM". 

Appendix  A,  Section  7.6.5    [Corrected] 

1.  On  page  3735,  first  and  second 
columns.  Appendix  A,  Section  7.6.5, 
Equation  A-12,  the  definitions  for  the 
variables  for  Equation  A-12  are 
corrected  to  read  as  follows: 
|d|=Absolute  value  of  the  arithmetic 
mean  of  the  difference  obtained  during 
the  failed  bias  test  using  Equation  A-7" 
and  CEM=means  of  the  data  valves 
provided  by  the  monitor  during  the 
failed  bias  test. 

Part  75,  Appendix  B  [Correctad] 

Appendix  B.  Section  2.3.1    [Corrected] 

1.  On  page  3739,  second  column. 
Appendix  B,  "Section  23.1"  is  corrected 
by  replacing  the  ciurent  label  of 
"section  23.1"  and  with  the  label 
"section  2.3.1". 

Appendix  B.  Section  2.3.1    [Corrected] 

2.  On  page  3739,  second  column. 
Appendix  B,  Section  2.3.1,  first 
paragraph,  lines  4  through  7,  are 
corrected  by  replacing  the  word  "for" 
with  the  word  "or"  between  the  phrases 
"NO,  continuous  emission  monitoring 
system"  and  "S02-diluent  continuous 
emission  monitoring  system". 


Appendix  B.  Section  2.3. 1    [Corrected] 

3.  On  page  3739,  third  coliunn. 
Appendix  B,  Section  2.3.1,  third 
paragraph,  lines  13  through  21  &t>m  the 
top  of  the  page,  are  corrected  by  revising 
phrase  (5)  to  read  as  follows:  (5)  on  low 
SO2  emitting  units  (SO3  concentration 
2250.U  ppm,  or  equivalent  Ib/mmBtu 
value  for  SOj-diluent  continuous 
emission  monitoring  systems),  when  the 
monitor  or  monitoring  system  mean  is 
within  ±8.0  ppm  (or  equivalent  in  lb/ 
mmBtu  for  SOs-diluent  continuous 
emission  monitoring  systems)  of  the 
reference  method  mean  or  achieves  a 
relative  accuracy  of  7.5  percent  or  less 
during  the  previous  audit:  or. 

Appendix  B.  Section  2.3.2    [Corrected] 

1.  On  page  3739,  third  column. 
Appendix  B,  Section  2.3.2,  first 
paragraph,  lines  15  through  19,  is 
corrected  by  adding  "(or  ±0.03  lb/ 
mmBtu  for  SOi-diluent  monitore  from 
January  1, 1997  through  December  31. 
1999)"  following  the  words  "exceeds 
±15.0  ppm"  in  statement  (5). 

Appendix  B,  Section  2.3.3    [Corrected] 

1.  On  page  3740,  first  column. 
Appendix  B,  Section  2.3.3,  is  corrected 
by  adding  section  2.3.3  to  read  as 

follows: 

•  •        •        •        • 

2.3.3    Bias  Adjustment  Factor.  If  an 
SO2  pollutant  concentration  monitor, 
flow  monitor,  or  NO.  continuous 
emission  monitoring  system  fails  the 
bias  test  specified  in  Section  7.6  of 
Appendix  A  of  this  part,  use  the  bias 
adjustment  factor  given  in  Equations  A- 
11  and  A-12  of  Appendix  A  of  this  part 
to  adju^  the  monitored  data. 

•  •        •        •        • 

Appendix  B,  Figure  1    [Corrected] 

1.  On  page  3740.  second  column. 
Appendix  B.  Figure  1  is  corrected  by 
deleting  the  check  mark  ("V")  from  the 
quarterly  column  for  the  row  labelled 
"Interference  (flow).",  and  by  adding  a 
new  row  labelled  "Leak  (flow)."  with  a 
check  mark  ("V")  in  the  quarterly 
column. 

Appendix  B,  Figure  2    [Corrected] 

1.  On  page  3740,  last  column  of 
Figure  2.  Appendix  B.  is  corrected  by 
replacing  the  annual  relative  accuracy 
requirement  for  SOj  of  "RA  S7.7%  or 
±8ppm"  with  "RA  S7.5%  or  ±8ppm". 

Part  75,  Appendix  0  [Corractad] 
Appendix  C,  Section  1.4    [Corrected] 

1.  On  page  3741.  first  column. 
Appendix  C,  Section  1.4.1.  line  13.  and 
Appendix  C.  Section  1.4.2.  line  14.  are 


UMI 
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ooiTBcted  by  replacing  the  reference 
"section  1.2"  in  the  definition  of 
variable  E  writh  the  reference  "section 
1.3". 

Appendix  C,  Section  2.2.1    [CorrectedJ 

1.  On  page  3741,  second  column. 
Appendbc  C,  Section  2.2.1,  lines  5 
through  7,  are  corrected  by  moving  the 
parenthetical  statement  "(that  is.  load 
resulting  from  all  combustion  of  fuel, 
including  internal  usage  and  generation 
for  sale)"  after  the  phrase  "gross  load  of 
the  unit"  and  before  the  comma 
following  that  phrase. 

Part  75,  Appendix  D  [Corrected] 
Appendix  D,  Section  1.3    [Corrected] 

1.  On  page  3742.  first  column, 
Appendix  D,  Section  1.3,  lines  4 
through  6,  is  corrected  by  removing  the 
phrase  "for  the  certification  of 
continuous  emission  monitoring 
system". 

Appendix  D,  Section  2.1.1    [Corrected] 

1.  On  page  3742,  first  column. 
Appendix  D.  Section  2.1.1.  line  9.  is 
corrected  by  deleting  the  words  "for 
use". 

Appendix  D,  Section  2.2.6   [Corrected] 

1.  On  page  3742,  third  colxmm, 
Appendix  D.  Section  2.2.6,  line  4  is 
corrected  by  removing  the  "1"  before 
the  word  "Reapproved". 

2.  On  page  3742,  third  column, 
Appendbc  D,  Section  2.2.6,  line  7,  is 
corrected  by  replacing  the  citation  for 
"ASTM  D1382-88"  with  the  citation 
"ASTM  02382-48". 

Appendix  D,  Section  3.1.1    [Corrected] 

1.  On  page  3743,  first  column, 
Appendbc  D,  Section  3.1.1,  line  5,  is 
corrected  by  replacing  the  caption  "(Eq. 
D-D"  with  the  caption  "CBq.  D-2)". 

Appendix  D,  Section  3.2.3    [Corrected] 

.1.  On  page  3743,  second  colxmin, 
Appendbc  D,  Section  3.2.3,  line  7,  is 
corrected  by  replacing  the  caption  "(Eq. 
D-2)"  with  the  caption  "(Eq.  D-3)". 

Part  75,  Appendix  E  [Corrected] 

Appendix  E,  Section  1.3.1    [Corrected] 

1.  On  page  3743,  second  column. 
Appendix  E,  Section  1.3.1,  line  3,  is 
corrected  by  replacing  the  word 
"installation"  with  the  word 
"certification". 

Appendix  E,  Section  2.1.3.1 
[Corrected] 

1.  On  page  3744,  first  column. 
Appendix  E,  Section  2.1.3.1.  line  16,  is 
corrected  by  replacing  "ASME  MFC- 


7N-1987"  with  "ASME  MFC-7M- 
1987". 

Appendix  E,  Section  3.4.3    [Corrected] 

1.  On  page  3745,  third  column. 
Appendix  E.  Section  3.4.3.  line  1.  ia 
corrected  by  replacing  the  phrase 
"quarterly  average"  with  the  phrase 
"annual  average". 

Part  75,  Appendbc  F  [Corrected] 

Appendix  F,  Section  3.3. 1    [Corrected] 

1.  Qi  page  3746,  third  column. 
Appendix  F,  Section  3.3.1  is  corrected 
to  read  "K=1.194xl0-7  (lb/dscf)/ppm 
NOx.". 

Appendix  F,  Section  3.4    [Corrected] 

1.  On  page  3747.  second  column, 
Appendix  F,  Section  3.4,  Equations  F- 
9  and  F-10,  are  corrected  by  replacing 
both  occurrences  of  "No,"  with  "NO,". 

Appendix  F.  Section  4.3    [Corrected] 

1.  On  page  3747,  third  column, 
Appendix  F,  Section  4.3,  Equation  F-12. 
is  corrected  by  substituting  "Eco24"  with 
"EC024"  ^  ^^  definitions  for  the 
variables. 

Appendix  F,  Section  4.4.1    [Collected] 

1.  On  page  3748,  first  column, 
Appendix  F,  Section  4.4.1.  line  5  from 
the  top  of  the  page  is  corrected  by 
removing  "Q02". 

Part  75,  Appendfat  Q  [Corrected] 

Appendix  G,  Section  2.1    [Corrected] 

1.  On  page  3749.  second  column. 
Appendix  G.  Section  2.1,  Equation  G-1. 
is  corrected  by  replacing  "Wos"  with 
"MW02"  in  the  definitions  for  the 
variables. 

Appendix  G,  Section  2.2    [Corrected] 

1.  On  page  3749,  second  column, 
Appendix  G.  Section  2.2,  lines  5  and  6, 
is  corrected  by  replacing  "section  2.21- 
2.23  or  Section  2.24  of  the  appendix." 
with  the  phrase  "sections  2.2.1  through 
2.2.3  or  section  2.2.4  of  this  appendix." 

Appendix  G,  Section  2.3    [Corrected] 

1.  On  page  3749,  third  column. 
Appendix  G.  Section  2.3,  Equation  G-4. 
the  variable  definitions  are  corrected  by 
replacing  "Wcoj  emitted"  with  "Wco2  = 
CX)2  emitted"  and  by  adding  "MWc»2  = 
Molecular  weight  of  carbon  dioxide 
(44.0)."  as  the  last  variable  for  Equation 
G-4. 

Appendix  G,  Section  3.1.2    [Corrected] 

1.  On  page  3750,  first  column. 
Appendix  G,  Section  3.1.2,  Equation  G- 
6.  the  definition  for  the  variables  are 
corrected  by  replacing  "SEs"  with 
"SEcoj*". 


Pert  75,  Appendix  H  [Corrected] 
Appendix  H.  Tabk  7. 1    [Corrected] 

1.  On  page  3751.  Appendix  H.  Table 
7.1,  the  heading  "Balancegas"  is 
corrected  to  read  "Balance  gas  *". 

Appendix  H,  Table  7.1    [Corrected]      ~-' 

2.  On  page  3751,  Appendix  H,  Table 
7.1.  in  the  heading  in  the  fourth  column, 
"Al  or  SS"  is  corrected  to  read 
"Passivated  Aluminum". 

Appendix  H,  Table  7. 1    [Corrected] 

3.  On  page  3751,  Appendix  H.  Table 
7.1,  in  the  row  for  Carbon  monoxide,  the 
third  column  is  corrected  by  replacing 
"5"  with  "8"  and  in  the  fourth  column 
replacing  "18"  with  "36". 

Appendix  H,  Table  7.1    [Corrected] 

4.  On  page  3751.  Appendix  H,  Table 
7.1.  in  the  row  for  Nitric  oxide,  the  third 
column  is  corrected  by  replacing  "10" 
with  "5"  and  in  the  fourth  column 
replacing  "18"  with  "24". 

Appendix  H,  Table  7.1    [Corrected] 

5.  On  page  3751,  Appendix  H,  Table 
7.1.  in  the  row  for  Sulfur  dioxide,  the 
second  column  is  corrected  by  adding 
the  words  "or  air"  following  "Nj".  in 
the  third  column,  replacing  "210"  with 
"50-499"  and  in  the  fourth  column, 
replacing  "18"  with  "24". 

Appendix  H,  Table  7.1    [Corrected] 

6.  On  p^  3751.  Appendix  H.  Table 
7.1,  immediately  following  the  row  for 
Sulfur  dioxide,  add  two  rows  as  follows: 
for  the  firet  row.  in  the  first  column,  add 
"Sulfur  dioxide",  in  the  second  column 
add  "N2  or  air",  in  the  third  column  add 
"2500  ppm".  in  the  fourth  column  add 
"36"  and  in  the  fifth  column,  add  "6"; 
for  the  second  row,  in  the  first  column, 
add  "Oxides  of  nitrogen",  in  the  second 
column  add  "Air",  in  the  third  column 
add  "2100  ppm",  in  the  fourth  column 
add  "24"  and  in  the  fifth  column,  add 
"6". 

Appendix  H.  Table  7.1    [Corrected] 

7.  On  page  3751,  Appendix  H,  Table 
7.1,  the  row  for  Nitrogen  dioxide  is 
corrected  in  the  second  column  by 
removing  "N2  or"  so  that  the  colimm 
reads  "Air",  in  the  third  colxmin, 
replacing  "10"  with  "1000",  and  in  the 
fourth  column,  replacing  "6"  Mrith  "24". 

Appendix  H,  Table  7.1    [Corrected] 

8.  On  page  3751,  Appendix  H,  Table 
7.1,  the  row  for  Carbon  dioxide  is 
corrected  in  the  fourth  column  by 
replacing  the  number  "18"  with  the 
number  "36". 
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Appendix  H,  Table  7.1    [Conected] 

9.  On  page  3751,  Appendix  H,  Table 
7.1,  is  coRected  by  adding  a  row 
immediately  following  the  row  for 
Carbon  dioxide  as  follows:  in  the  first 
colimm.  add  "Carbon  dioxide  and 
oxvgen.  (i.e.  blood  gas)",  in  the  second 
column,  add  "Nj".  in  the  third  column, 
add  "25%  CO3. 20%  O2",  in  the  fourth 
column  add  "36".  and  in  the  fifth 
column,  add  "6".  |  . 

Appendix  H,  Table  7.1    [ComctedJ 

10.  On  page  3751.  Appendix  H,  Table 
7.1,  is  corrected  in  Uie  row  for  Oxygen, 
in  the  fourth  column  by  replacing  the 
number  "18"  with  the  number  "36". 

Appendix  H,  Table  7.1    [ComctedJ 

11.  On  page  3751.  Appendix  H,  Table 
7.1.  is  corrected  in  the  first  coliunn  in 
the  row  for  Sulfur  dioxide  and  carbon 
dioxide,  by  revising  the  colxunn  to  read 
"Carbon  dioxide  and  nitrous  oxide",  in 
the  second  column,  replacing  "N2"  with 
"Air",  in  the  third  column,  replacing 
"2200  ppm  SO3, 10  percent  CO2"  with 
"2300  ppm  OO3. 2300  ppb  N2O".  and  in 
the  fourth  column  replacing  "18"  with 
"36". 

Appendix  H,  Table  7. 1    [Corrected] 

12.  On  page  3751,  Appendix  H.  Table 
7.1,  is  corrected  by  removing  the  entire 
row  beginning  in  the  first  coliuim  with 
"Propane". 

Appendix  H,  Table  7.1    [Corrected] 

13.  On  page  3751,  Appendix  H,  Table 
7.1.  is  corrected  by  adding  2  rows 
immediately  following  "Others  not 
specifically  listed",  as  follows:  for  the 
first  row,  in  the  first  column,  adding 
"Mixlticomponent  mixtures",  in  the 
second  colimm,  adding  "  in  the 

third  column,  adding  " ",  in  the 

foiirth  column  adding  "See^",  and  in 
the  fifth  column,  adcUng  "6";  for  the 
second  row,  in  the  first  column,  adding 
"Mixtures  %vith  lower  concentrations". 

in  the  second  column,  adding  " ",  in 

the  third  column,  adding  " ",  in  the 

fourth  column,  adding  "See'",  and  in 
the  fifth  column,  adding  "6". 

Appendix  H,  Table  7. 1    [Corrected] 

14.  On  page  3751,  Appendix  H.  Table 
7.1,  is  corrected  by  adding  footnotes  1, 
2,  and  3  as  follows: 

>  When  used  at  a  balance  gas.  "air"  is 
defined  aa  a  mixture  of  O3  and  Nj  where  the 
mininnim  concentration  of  Oi  is  10%  and  the 
concentntlon  of  N2  is  greater  tlun  60%. 

>This  protocol  may  be  used  to  assay  and 
oeitiiy  individual  components  of 
multicampanent  standards,  provided  that 
none  of  the  components  intarfeies  with  the 
analysis  of  otlier  components  and  provided 
diat  individual  components  must  not  react 


with  each  other  or  with  the  balance  gas.  A 
multicomponent  standard  can  be  certified  for 
a  period  of  time  equal  to  that  of  its  most 
l>riefly  ceitifiable  component  For  example,  a 
standard  containing  250  ppm  sulfur  dicndde 
and  100  ppm  caibon  monoxide  in  nitrogsn 
can  he  certified  for  24  montlis  Iwcause  the 
shortest  certification  period  is  24  montlu. 

'This  protocol  may  be  used  for  the 
certification  of  standards  with  concentrations 
tliat  may  be  lower  than  those  listed  in  Table 
7.1.  The  initial  certification  period  fm  such 
a  lo%ver  concentration  standard  is  6  months. 
After  tliis  period,  the  standards  may  be 
recertified.  If  the  recertification  demonstrates 
that  the  standard  is  not  unstable,  the  second 
certification  period  for  tliis  lower 
concentration  standard  is  the  same  time 
period  as  indicated  for  the  corresponding 
concentration  standard  listed  in  Table  7.1. 

Dated:  June  IB,  1993. 
Brian  McLean, 

Director.  Acid  Rain  Division.  Office  of 

Atmospheric  Progmms,  Office  of  Air  and 

Badiation. 

[FR  Doa  93-15194  Filed  7-29-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Medicare  and  State  Health  Care 
Program*:  Fraud  and  Abuse; 
Amendments  to  GIG  Exclusion  arnl 
CMP  Authorities  Resulting  From  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  a 
technical  error  that  appeared  in  the  final 
rule,  which  amends  the  OIG  exclusion 
and  CMP  authorities,  published  on 
January  29, 1992  designed  to  implement 
section  2  of  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act. 
along  with  other  conforming 
amendments.  The  final  rule  is  designed 
to  protect  program  beneficiaries  from 
unfit  health  care  practitioners,  and 
otherwise  improve  the  anti-fiaud 
provisions  of  the  Department's  Medicare 
and  State  health  care  programs. 

EFFECTIVE  DATE:  July  30. 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Joel 

Schaer,  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  29, 1992,  a  final  rule. 
Amendments  to  OIG  Exclusion  and 
CMP  Authorities  Resulting  Ftom  Public 


Law  100-93,  was  published  in  the 
Federal  Register  (57  FR  3298). 

Specifically,  the  final  rule  is  designed  to 
protect  program  beneficiaries  from  unfit 
health  care  practitioners,  and  otherwise 
to  improve  the  anti-fitiud  provisions  of 
the  Department's  health  care  programs 
under  titles  V,  XVm.  XIX,  and  XX  of  the 
Social  Security  Act.  In  the  final 
regulations,  a  new  §  1001.1301 — ^Failure 
to  grant  immediate  access— was  codified 
in  42  CFR  part  1001  to  permit,  among 
other  things,  the  exclusion  of 
individuals  or  entities  who  fail  to  grant 
immediate  access  to  the  OIG  or  State 
Medicaid  Fraud  Control  Units  (MPCUs) 
for  the  purpose  of  reviewing  documents 
to  determine  if  a  statutory  or  regulatory 
violation  has  ocoirred. 

Technical  Amendment  to  S  1001.1301 

Section  1128(b)(12)(D)  of  the  Social 
Security  Act,  the  statutory  authority 
upon  which  this  regulatory  provision  is 
based,  specifically  allows  for  the 
exclusion  of  any  individual  or  entity 
from  Medicare  and  State  health  care 
program  participation  if  that 
"individual  or  entity  falls  to  grant 
immediate  access,  upon  reasonable 
request.  *  *  *  to  a  State  Medicaid 
Fraud  Control  Unit  (as  defined  in 
section  1903(q)),  for  the  purpose  of 
conducting  activities  described  in  that 
section."  Ilie  regulations  at 
S  1001.1301(a)(3)  went  on  to  define  the 
term  "reasonable  request"  to  mean 
"•  *  *  a  written  request  for 
documents,  signed  by  the  10  or  a 
delegatee,  and  made  by  a  properly 
identified  agent  of  the  OIG  or  a  State 
Medicaid  Fraud  Control  Unit  diuing 
reasonable  business  hours  *  •  *" 
(emphasis  added).  As  currently  drafted, 
however,  this  definition  now 
inadvertently  bars  the  State  MFCU  from 
directly  carrying  out  one  of  its 
statutorily-allowed  functions  in  the 
absence  of  a  written  request  signed  by 
an  OIG  official. 

Since  the  IG  cannot  imder  this 
provision  delegate  to  State  MFCUs  its 
authority  to  issue  "reasonable  request," 
the  current  definition  for  "reasonable 
request"  in  §  1001.1301(a)(3) 
unintentionally  restricts  Oie  State 
MFCUs'  authority  to  request  access  to 
documents  by  requiring  the  IG  or  a 
delegatee  to  sign  such  a  request.  To 
correct  this  definition  of  "reasonable 
request,"  we  are  modifying 
§  1001.1301(a)(3)  to  have  it  read 
consistent  with  the  statutory  language 
contained  in  section  1128(b)(12)P)  of 
the  Act. 


UMI 
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List  of  Subjecta  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  fodlities. 
Health  professions,  Medicaid,  Medicare. 

Therefore,  42  CFR  Chapter  V,  part 
1001  is  amended  as  set  forth  below: 

PART  1001— PROGRAM  INTEGRITY— 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 

AntlMrilT:  42  U.S.C  1302, 1320a-7, 
1320a-7b.  1395uO).  1395u(k),  139Sy(d). 
1395y(e).  1395cc(b)(2)(D),  (B)  and  (F),  and 
139Shh. 

2.  In  S  1001.1301,  the  definiUon  fior 
the  term  "reasonable  request"  in 
paragraph  (a)(3)  is  revised,  and  the 
introductory  text  of  paragraph  (a)(3)  is 
republished  to  read  as  follows: 

f  1001.1301    Failure  to  grant  Immediate 


[a]  Circumstance  for  exclusion.  *  * 

(3)  For  purposes  of  paragraphs 
(a)(l)(iii)  and  (a)(l)(iv)  of  this  section, 
the  term — 


Reasonable  request  means  a  written 
request  for  documents,  signed  by  a 
designated  representative  of  the  OIG  or 
the  State  Medicaid  baud  control  unit, 
and  made  by  a  properly  identified  agent 
of  the  OIG  or  a  State  Medicaid  fraud 
control  unit  diuing  reasonable  business 
hoiu^,  where  there  is  information  to 
suggest  that  the  individual  or  entity  has 
violated  statutory  or  regulatory 
requirements  under  titles  V,  XI,  XVm, 
XIX  or  XX  of  the  Act.  The  request  will 
include  a  statement  of  the  authority  for 
the  request,  the  rights  of  the  individual 
or  entity  in  responding  to  the  request, 
the  definition  of  reasonable  request  and 
immediate  access,  and  the  e£fective 
date,  length,  and  scope  and  effect  of  the 
exclusiim  that  would  be  imposed  for ' 
feiliire  to  comply  with  the  request,  and 
the  earliest  date  that  a  request  for 
reinstatement  would  be  considered. 


Dated:  July  14, 1993. 
NdlI.StiliBMii. 

Deputy  Assistant  Secretary  for  Infonnation 
Rtxources  Management 
[FR  Doc  93-17277  Filed  7-29-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3120 

[WO-410-4110-24-03:  Circular  No.  2649] 
RIN  1004-ACOe 

Federal  Onahora  Oil  and  Gas 
Competitive  Leaaing 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  administrative  final  rule 
Mrill  extend  the  primary  term  of  all  new 
competitive  Federal  onshore  oil  and  gas 
leases  from  5  years  to  10  years.  This 
revision  in  the  lease  term  is  necessary 
to  comply  with  provisions  of  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102-486) 
which  require  that  both  competitive  and 
noncompetitive  onshore  oil  and  gas 
leases  issued  xrnder  section  17(e)  of  the 
Mineral  Leasing  Act  of  1920,  et.  seq.  (30 
U.S.C.  226(e))  be  for  a  primary  term  of 
10  years. 

EFFECTIVE  DATE:  July  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erick  Kaarlela,  Chief,  Division  of  Fluid 
Minerals,  Bureau  of  Land  Management, 
1849  C  Street  NW.  (510  LS). 
Washington,  DC  20240,  (202)  653-2127. 
SUPPLEMENTARY  MFORMATION:  Prior  tO 

the  enactment  of  the  Energy  Policy  Act 
of  1992,  all  onshore  competitive  oil  and 
gas  leases  had  a  primary  term  of  5  years. 
The  provision  in  section  2509  of  the  Act 
amended  section  17(e)  of  the  Mineral 
Leasing  Act  (30  U.S.C.  226(e))  by 
extending  the  primary  term  for  all 
onshore  competitive  oil  and  gas  leases 
to  10  years.  This  extension  applies  only 
to  futiue  leasing  actions. 

This  provision  in  no  way  changes  the 
manner  in  which  the  Biueau  of  Land 
Management  conducts  business;  it 
simply  extends  the  duration  of 
competitive  onshore  oil  and  gas  leases. 
This  rule  is  being  published  as  a  final 
rule  because  public  comment  is 
unnecessary  and  contrary  to  the  public 
interest  inasmuch  as  the  change  in  lease 
terms  is  mandated  by  law  and  was 
effective  upon  signature  by  the 
President.  For  the  same  reasons,  this 
rule  will  become  effective  upon 
publication  in  the  Federal  Register  (5 
U.S.C.  553(d)(3)). 

The  principal  author  of  this  rule  is  G. 
Jean  Austin  of  the  Division  of  Fluid 
Minerals  with  assistance  bom  the 
Division  of  Legislation  and  Regulatory 
Management  of  the  Washington  Office. 

It  has  been  determined  that  the 
rulemaking  is  categorically  excluded 
from  the  review  process  established  by 


the  National  Environmental  Policy  Act 
of  1969  piusuant  to  516  Departmental 
Manual  (DM),  chapter  2,  appendix  1. 
item  1.10,  and  516  DM,  chapter  2. 
appendix  2. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  no  Regulatory  Impact  Analysis 
is  required.  A  major  rule  is  any 
regulation  that  is  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Department  has  further 
determined  that  this  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605  et  seq.).  This  rule  will  result 
in  modest  benefits  to  all  oil  and  gas 
lessees  and/or  operators  by  providing 
additional  time  to  assemble  blocks  of  oil 
and  gas  leases,  thus  presenting  more 
economical  opportimities  for 
exploration. 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630.  the 
Elepartment  of  the  Interior  has 
determined  that  the  rule  will  not  cause 
a  taking  of  private  property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

The  information  collection 
requirements  contained  in  part  3120 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1004-0074  and 
1004-0065. 

List  of  Sub|ecU  in  43  CFR  Part  3120 

Government  contracts.  Oil  and  gas 
exploration.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  43.  chapter  II,  part  3120 
of  the  Code  of  Federal  Regxilations.  is 
amended  as  fblloMfS. 
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PART  3120-COMPETinVE  LEASES 

1.  The  authority  citation  for  part  3120 
continues  to  lead  as  follows: 

Autbority:  Miaeral  Leasing  Act  of  1920,  as 
amsoded  and  supptemented  (30  U.S.C  181  el 
seqX  the  Minaral  Leasing  Act  for  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C  351- 
3S9).  the  Alaska  Natiooa]  Interest  Lands 
Conservation  Act  as  amended  (16  U.S.C 
3101  et  mqX  the  Federal  Land  Policy  and 
Man^emeat  Act  of  1976  (43  U.S.C  1701  ef 
seq).  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
US.C  471  et  seq.l  and  tiie  Attorney 
General's  Opinion  of  April  2. 1941  (40  Op. 
Atty.  Gen.  41). 

2.  Section  3120.2-1  is  revised  to  read 
as  follows: 


i312a»-1    OurMlonofl 

Competitive  leases  shall  be  issued  for 
a  primary  term  of  10  year*. 

Dated:  July  1. 1993. 


Assittaat  Secntary  ofU»  Interior. 

(PR  Doc  93-18196  Hlad  7-29-93: 8:45  ami 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childron  and 
Famillea 

45  CFR  Part  400 

Refugee  Resettlement  Program; 
Refugee  Caali  Aaaiatanca  and  Rahig— 
Medical  Aaaiatanca 

AGENCY:  Administration  for  Children 
and  Families  (AC7).  HHS.  Office  of 
Refugee  Resettlement. 
ACnON:  Withdrawal  of  a  final  rule. 

SUMMAnY:  This  rule  withdraws  the 
regulation  that  was  published  in  the 
F^eral  Register  on  March  31. 1993.  (58 
PR  16777)  to  reduce  the  duration  of  the^ 
special  programs  of  refugee  cash 
assistance  ^CA)  and  refugee  medical 
assistance  (RMA)  from  a  refugee's  first 
8  months  in  the  United  States  to  a 
refugee's  first  3  months.  A  document 
delaying  the  effective  date  of  June  1, 
1993  to  August  1, 1993  of  the  March  31 
rule  was  published  in  the  Federal 
Register  on  May  25, 1993  (58  FR  29981). 

Public  Law  No.  103-50.  which  was 
enacted  on  July  2. 1993.  contains  the 
following  provision: 

Sac  501.  Funds  appropriated  pursuant  to 
section  414(a)  of  tlie  Immigratioo  and 


Nationality  Act  under  Pub.  L.  102-170  for 
Fiscal  year  199Z  shall  be  available  for  the 
costs  of  assistance  provided  and  other 
activities  conducted  in  such  year  and  in 
fiscal  year  1993. 

Based  on  that  provision,  the 
Department  has  determined  thitt 
sufficient  funds  are  available  to 
continue  the  RCA/RMA  eligibility 
period  at  the  current  8-month  level  for 
the  remainder  of  FY  1993. 

Under  the  Secretary's  authority,  the 
final  rule  amending  45  CFR  part  400 
that  was  published  in  the  Federal       % 
Register  on  Martii  31. 1993,  on  page 
16777  is  withdrawn.  The  RCA  and  RMA 
eligibility  period  remains  at  the  current 
level  of  a  refugee's  first  8  months  in  the 
U.S. 
DATES:  Elective  July  30. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

Dated:  July  12, 1993. 
Laurence  |.  Love. 

Acting  Assistant  Secntary  for  Childnn  and 
Families. 

Approved:  July  23. 1993. 
Donna  E.  Shalala. 

Secretary.  Department  of  Health  and  Human 
Sendees. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttte  public  of  the  proposed 
issuance  of  rules  and  regulaiiorw.  The 
purpose  of  these  notices  to  to  give  Interested 
persons  an  opportojnity  to  pailicipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  WomeQ,  Infants  and  Children  (WiC): 
Fifteen  Percent  Capping  Provision    ,■ 
Rule 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  a  revision 
to  the  food  funds  allocation  formula  for 
the  Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC) 
to  remove  the  provision  limiting  any 
State  agency  to  a  15  percent  increase  in 
food  funding.  The  change  will  ensure 
that  all  funds  appropriated  for  Fiscal 
Year  1994  and  subsequent  years  are 
allocated.  This  proposed  rule  should  be 
finalized  by  October  1. 1993  to  assure 
that  grant  allocations  for  Fiscal  Year 
1994  are  affected. 

DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  on 
or  before  August  30, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Alberta  C.  Frost.  Director.  Supplemental 
Food  Programs  Division.  Food  and 
Nutrition  Service.  USDA.  3101  Park 
Center  Drive,  room  540,  Alexandria, 
Virginia  22302,  (703)  305-2710.  All 
written  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:30  a.m.-5  p.m., 
Monday  through  Friday)  at  the  above- 
stated  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deboi^  Mcintosh,  Chief,  Progranh 
Analysis  and  Monitoring  Branch, 
Supplemental  Food  Proems  Division, 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302.  (703)  305-2710. 

SUPPLEMENTARY  MFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291,  and  has 


been  determined  not  to  be  major.  The 
Assistant  Secretary  for  Food  and 
Consumer  Services  does  not  anticipate 
that  this  rule  will  have  an  impact  on  the 
economy  of  $100  million  or  more.  This 
rule  will  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions.  Further,  this  rule 
will  not  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign-, 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review,  the 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS)  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Some  State  and  local  agencies 
will  be  most  affected  because  of  the 
additional  program  administration 
involved;  however,  the  effect  on  these 
entities  will  be  minimal.  Additional 
participants  and  applicants  may  be 
served  by  the  Program,  and, 
accordingly,  would  also  be  afi^ected. 

Paperwork  Reduction  Act 

This  rulemaking  imposes  no  new 
reporting  or  recordkeeping  provisions 
that  are  subject  to  0MB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114}). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 


rule  is  not  intended  to  have  retroactive 
efl^act  unless  so  specified  in  the 
"EFFECTIVE  DATE"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
the  administrative  procedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  (3)  sanctions 
against  State  agencies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  or  local  agencies —       « 
administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

Fifteen  Percent  Capping  Provision  of  the 
Food  Funds  Allocation  Formula 

Background.  Each  fiscal  year,  once  an 
appropriation  is  enacted  for  the  WIC 
Program,  funds  are  allocated  to  Stale 
agencies  through  funding  formulas. 
Food  funds  are  first  allocated  for 
stability  grants,  which  provide  State 
agencies  with  their  prior  fiscal  year's 
total  food  grant  adjusted  by  an  inflation 
factor,  and  with  funds  set  aside  to  serve 
migrant  participants.  Any  funds 
remaining  after  the  stability  food  grants 
are  satisfied  are  classified  as  residual 
funds  and  are  allocated  equally  through 
targeting  and  growth  components  of  the 
funding  formula.  All  States  receive 
targeting  funds  based  on  their  service  to 
Priority  I  participants  (mainly  prenatal 
women  Avith  identified  health  risks  and/ 
or  who  are  at  nutritional  risk).  Growth 
funds  are  allocated  only  to  those  States 
which,  when  compared  to  other  States, 
receive  less  than  their  equitable  share  of 
funds  based  primarily  on  the  size  of 
their  income  eligible  populations. 
Census  data  from  1990,  used  for  the  first 
time  in  the  allocation  of  Fiscal  Year 
1993  food  growth  funds,  revealed  that 
certain  States,  termed  "growth"  States, 
are  significantly  underfunded  based  on 
the  size  of  their  income  eligible 
populations.  Through  the  growth 
component  of  the  funds  allocation 
formula,  these  underfunded  States  were 
eligible  for  substantial  funding  increases 
in  Fiscal  Year  1993  and  will  again  be 
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eligible  for  large  increaaes  in  Fiscal  Year 
1994. 

Although  the  allocation  formula 
provides  additional  funds  for  growth 
States,  the  formula  also  limits  the 
increase  in  residual  funding  that  any 
State  may  receive  from  one  fiscal  year 
to  the  next  to  IS  percent  above  the  level 
of  the  stability  grant  adjusted  for 
inflation.  This  15  percent  capping 
provision  was  implemented  primarily 
for  two  reasons.  First,  it  prevented  State 
agencies  from  receiving  mnds  beyond 
their  growth  capacity  in  one  fiscal  year. 
The  limitation  also  assured  that  residual 
funds  were  shared  widely  among  all 
growth  State  agencies  in  need  of  funds. 

The  ability  of  State  agencies  to  handle 
rapid  Program  growth  efRciently  and 
effectively  has  proven  to  be  variable. 
Even  with  the  15  percent  cap,  some 
State  agencies  which  do  not  yet  have 
SfMce  and  staff  readily  available  to 
expand  participation  have  had  to 
voluntarily  return  fiinds  during  the 
fiscal  year  that  they  are  unable  to  use. 
or  unable  to  use  in  a  manner  which 
maintains  quality  of  service  to 
participants.  More  importantly,  the  cap 
prevents  some  underfrmded  States  from 
receiving  the  full  share  of  funds  that 
they  would  otherwise  be  allocated 
through  the  allocation  formula.  Many  of 
these  States  have  the  ability  to 
efCciently  and  effectively  utilize  these 
additional  funds. 

In  Fiscal  Year  1993,  an  unprecedented 
complication  occurred  with  tlie  current 
funds  allocation  formula  as  a  result  of 
the  large  number  of  growth  States  which 
declined  additional  funds,  while  other 
growth  States  which  desired  additional 
funds  were  limited  by  the  15  percent 
capping  provision.  Without  an 
emergency  revision  to  ciurent 
regulations  waiving  the  15  percent 
capping  provision  from  July  1. 1993  to 
September  30, 1993,  FNS  would  have 
been  unable  to  allocate  all  available 
funds  in  Fiscal  Year  1993. 

Accordingly.  FNS  published  a  Final 
Rule  on  July  13. 1993  (58  FR  37633) 
which  waived  the  15  percent  cap  for  the 
remainder  of  Fiscal  Year  1993.  Congress 
authorized  such  a  waiver  in  Public  Law 
103-50.  the  Supplemental 
Appropriations  Act  of  1993.  enacted  on 
July  2. 1993. 

Justification  for  the  Bemoval  of  the  15 
Percent  Capping  Provision 

The  funds  allocation  formula  was 
intended  to  move  growth  State  agencies 
tOMrard  their  equitable  share  of  funds; 
however,  the  15  percmt  cap  impedes 
the  capability  of  the  formula  to  advance 
this  goal.  Removal  of  the  15  percent  cap 
will  therefofe  permit  FNS  to  reduce 
current  ine^ties  among  State  agendes 


by  allowing  growth  State  agencies  to 
receive  larger  allocations  to  use  to  serve 
their  eligible  populations. 

Fiuthermore,  it  is  very  possible  that 
the  scenario  which  occurred  in  Fiscal 
Year  1993,  in  which  available  funds 
could  not  be  allocated  without  a  waiver 
to  the  15  percent  capping  provision, 
will  reoccur  in  Fiscal  Year  1994.  If  this 
situation  again  arises,  available  funds 
will  not  be  optimally  utilized  and 
participants  who  could  be  served  within 
current  funding  levels  will  not  be  served 
without  removal  of  the  15  percent  cap. 

Congress  was  unambiguous  about  its 
findings  and  purpose  in  creating  the 
WIC  Program.  As  set  forth  in  section 
17(a)  of  the  Child  Nutrition  Act  of  1966 
(the  Act),  it  found  that  substantial 
numbers  of  pregnant,  postpartum  and 
breastfeeding  women,  and  infants  and 
children  are  from  families  with 
inadequate  income  and  are  at  special 
risk  with  respect  to  their  physical  and 
mental  health  by  reason  of  inadequate 
nutrition  and  health  care.  Section  17(a) 
further  states  that  the  purpose  of  the 
WIC  Program  is  to  provide 
supplemental  foods  and  nutrition 
education  to  these  Individuals,  "up  to 
the  authorization  levels  set  forth  in  (this 
Act)." 

Removal  of  the  IS  Percent  Capping 
Provision 

This  rule  proposes  to  remove  the  15 
percent  capping  provision  from  the 
funds  allocation  formula  so  that  State 
agencies  may  receive  the  full  share  of 
funds  which  would  otherwise  be 
indicated  by  the  formula,  regardless  of 
the  percent  increase  any  one  State 
agency  might  receive  from  the 
allocation.  As  it  is  imperative  that  this 
change  occur  in  time  for  initial 
allocation  of  Fiscal  Year  1994  grants,  the 
Department  has  allowed  only  a  30  day 
comment  period. 

List  of  Sub)ecU  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations,  Grant  programs — Social 
programs.  Infants  and  children, 
Maternal  and  child  health.  Nutrition 
education.  Public  assistance  programs. 
WIC,  Women. 

Accordingly.  7  CFR  part  246  is 
proposed  to  be  amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  Sect.  123  and  213,  Pub.  L  101- 
147, 103  Stat  877  (49  U.S.C.  1751):  sec  3201, 
Pub.  L  100-690. 102  Stat.  4181  (42  U.S.C 
1786):  sec  645.  Put).  L.  100-460. 102  Stat. 


2229  (42  U.S.C  1786);  9KS.  212  and  501. 
Pub.  L.  100-435, 102  Stat.  1645  (42  U.S.C 
1786):  sec.  3.  Pub.  L  100-356, 102  Stat.  669 
(42  U.S.Q  1786);  sec.  8-12,  Pub.  L  100-237. 
101  Stat.  1733  (42  U.S.C  1786):  sec.  341-353, 
Pub.  L  9»-500  and  99-591. 100  Stat  1783 
and  3341  (42  U.S.C  1786);  sec.  815.  Pub.  L 
97-35. 95  Stat  521  r42  U.S.C  1786):  sac.  203, 
Pub.  L  96-499,  94  Stat  2599  (42  U.S.C 
1786);  sec.  3,  Pub.  L.  95-627. 92  Stat  3611 
(42  U.S.C  1786). 

2.  In  Section  246.16.  the  introductory 
text  of  paragraph  (c)(2)(ii)  is  revised  to 
read  as  follows: 

1246.16    Distribution  of  fund*. 

•        •        •        •        • 

(c)  •  •  • 

(2)  •  •  * 

(ii)  Allocation  of  residual  funds.  Any 
funds  remaining  available  for  allocation 
for  food  costs  after  the  allocation  of 
stability  food  funds  required  by 
paragraph  (c)(2)(i)  of  this  section  has 
been  completed  shall  be  allocated  as 
follows; 

Dated:  |uly  23. 1993. 

George  A.  Braky, 

Acting  Administrator,  Food  and  Sutrition 

Service. 

[FR  Doc.  93-18185  Filed  7-29-93: 8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  926 

PoclM*  No.  FV-B2-035PR] 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  California;  Proposed  Rule 
Revising  the  Minimum  Grade 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Proposed  rule. 

summary:  This  proposed  rule  would  add 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  imder  the 
handling  regulation  in  effect  for  fresh 
market  shipments  of  California  Tokay 
grapes.  This  action  is  expected  to  aid 
handlers  in  developing  new  markets  for 
Tokay  grapes. 

DATES:  CommNits  must  be  received  by 
August  30. 1993. 

AODAESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  room 
2S23-S,  Washington.  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
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business  houra.  All  comments  should 
reference  the  docket  number  end  the 
date  end  page  number  of  this  issue  of 
the  Federal  Ragiiter. 

FOR  FURTMER  MR>RMATX>N  COWTACT: 
Caroline  C.  Thorpe,  Mari^eting  Chder 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Wa^ington, 
DC  20090-6456,  telephone:  (202)  720- 
8139. 

SUPPLEMENTARY  MFORMATION:  This  rule 
is  proposed  imder  Marketing  Agreement 
and  Order  No.  926  (7  CFR  part  926), 
both  as  amended,  regiilating  the 
handling  of  Tokay  grapes  grown  in  San 
Joaquin  County.  Califomia.  The 
marketing  agreement  and  order  are 
authorized  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Departmoit  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  proposed  rule  has  been  reviewed 
under  Executive  Oder  1277B,  Qvil 
Justice  Reform.  This  acti(m  is  not 
intended  to  have  retroactive  effect.  This 
proposed  nile  would  not  preempt  eny 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subfect  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
hied  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mailceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatoiy  ections  to  the  scale  of 


business  subject  to  sudi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 

Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  5  handlers  of 
San  Joaquin  County,  California  Tokay 
grapes  subject  to  regulation  under  the 
marketing  order,  and  approximately  20 
producers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  Tokay 
grape  handlers  and  producers  may  be 
classified  as  small  entities. 

Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
February  4. 1992.  and  unanimously 
recommended  revising  the  minimum 
grade  requirements  in  the  handling 
regulation  to  include  the  U.S.  No.  1 
Institutional  grade  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Table  Grapes  (European  and  Vinifbra 
Type)  (7  CFR  51.880  to  51.913). 
hereinafter  referred  to  as  the  Standards. 

Under  current  requirements,  bom 
August  12  through  November  15  each 
season.  Tokay  grapes  must  meet  the 
minimum  grade  and  size  requirements 
specified  for  U.S.  No.  1  Table,  as  set 
forth  in  the  Standards,  and  must  meet 
applicable  color  requirements. 

The  committee  recommended  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  in  the 
domestic  handling  regulation.  The 
requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements.  Individual  bunches  of 
grapes  grading  U.S.  No.  1  Table  cannot 
weigh  less  than  one-fourth  pound  (4 
ounces).  Individual  bunches  of  grapes 
grading  U.S.  No.  1  Institutional  cannot 
weigh  less  than  2  ounces  nor  more  than 
5  ounces.  Additionally,  at  least  95 
percent  of  the  containers  in  a  lot  of 
grapes  grading  U.S.  No.  1  Institutional 
must  be  legibly  marked  "Institutional 
Pack."  No  labelling  requirements  are 
established  under  the  U.S.  No.  1  Table 
grade. 

The  committee  believes  that  adding 
the  U.S.  No.  1  Instituticmal  grade  to  the 
handling  regulation  would  promote 
domestic  sales  and  exports  of 
institutional  grape  packs,  particularly  to 


Canada.  The  committee  reports  an 
increased  demand  for  institutional  grape 
packs  by  the  food  service  industry  (e.g., 
school  systems,  airlines,  and 
restaurants).  Due  to  the  requirem«its  of 
the  current  handhng  regulation,  Tokay 
grape  handlws  are  prohibited  from 
making  domestic  and  export  shipments 
of  institutional  grape  packs.  The 
Standards  were  amended  in  April  1991 
to  establish  the  U.S.  No.  1  Institutional 
grade. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
grapes  under  a  domestic  marketing 
order,  imported  table  grapes  must  meet 
the  same  or  comparable  requirements. 
Because  this  proposed  rule  would  relax 
the  minimimi  grade  requirements  to  add 
U.S.  No.  1  Institutional  to  the  domestic 
handling  regulation,  a  corresponding 
change  would  be  needed  in  the  table 
grape  import  regulation.  Such  change 
would  be  addrMsed  in  a  separata 
rulemaking  action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  comment 
on  this  proposed  rule.  All  written 
comments  received  within  the  comment 
period  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  926 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements,  Tokay 
grapes. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
926  be  amended  as  follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY, 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  926  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.Q  601-674. 

2.  Section  926.324  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

1926.324    Catifomta  Tokay  Grape 
Regulation  23. 

(a)  •  •  • 

(1)  Any  Tokay  grapes  grown  in  the 
production  area  which  do  not  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  grade  or  U.S.  No.  1  Institutional, 
and  the  following  additional 
requirement  Of  25  percent,  by  coimt.  of 
the  berries  of  each  bunch  which  are 
attached  to  the  lowerpart  of  the  main 
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stem,  including  laterals,  at  least  30 
parcant.  by  count,  shall  show 
characteristic  color,  and 

•       •       •       •       • 

(b)  Definitions.  "U.S.  No.  1  Table 
grade."  "U.S.  No.  1  Institutional,"  and 
"characteristic  color,"  shall  mean  the 
same  as  in  the  United  States  Standards 
for  Grades  of  Table  Grapes  (European  or 
Vinifara  type)  (7  CFR  51.880  Uirough 
51.912). 

:  July  22. 1993  j 

iCKaaay, 
Deputy  Dinctor.  Fhiit  and  Vegetable  Division. 
tPR  Doc  93-18154  Hied  7-29-93;  8:45  ami 

I  cooc  Mio-oa-^ 


7CFR  Part  944 
(Doeiwi  No.  FV-M-036PR] 


Tokay  Qrapaa  imported  Into  the  United 
Statee;  Propoeed  Rule  Revieing 
Minimum  Grade  Requirementa 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTKW:  Proposed  rule. 

summary:  This  proposed  rule  would  add 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  for 
imported  Tokay  grapes.  Currently, 
imported  Tokay  grapes  must  grade  at 
least  U.S.  No.  1  Table  which  includes  a 
requirement  that  individual  bunches 
weig^  at  least  one-fourth  pound  (4 
ounces).  Ckapes  that  grade  U.S.  No.  1 
Institutional  must  meet  all  of  the 
requirements  of  U.S.  No.  1  Table  except 
for  bimch  size,  and  are  subject  to 
additional  container  marking 
requirements.  This  action  would  permit 
smaller  Imnches  of  Tokay  grapes  to  be 
imported  into  the  United  States,  and  is 
required  under  section  8e  of  the 
A^cultural  Marketing  Agreement  Act 
of  1937. 

DATES:  Comments  received  by  August 
30, 1993,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  would  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Qerk  during  regular 
business  hoxirs.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
RM  RNnMER  MFORMAT10N  CONTACT: 
Caroline  C  Thorpe,  Mariwtix^  Order 


Administration  Branch,  Fruit  and 

Vegetable  Division.  AMS,  USDA,  P.O. 

Box  06456.  room  2523-S,  Washington, 

DC  20090-6456,  telephone:  (202)  720- 

5127. 

SUPPI^MENTARY  NIFORMATION:  This 

proposed  rule  is  issued  under  section  8e 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act.  which  provides  that 
whenever  certain  specified 
commodities,  including  Tokay  grapes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  and  maturity  requirementa 
as  those  in  efl'ect  for  the  domestically 
produced  commodity. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirementa  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiual 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vdll  not  be  undxily 
or  disproportionately  burdened. 


Marketing  orden  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
they  should  also  have  small  entity 
orientation,  and  impact  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipta  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  There 
are  no  known  importers  of  Tokay  grapes 
at  this  time. 

This  action  is  being  initiated  by  the 
Department  because  section  8e  of  the 
Act  requires  imported  Tokay  grapes  to 
meet  the  same  or  comparable 

nuirementa  as  those  established  imder 
omestic  mariieting  order.  Under  this 
proposed  rule,  imported  Tokay  grapes 
would  need  to  meet  the  same  minimum 
grade  requirements  as  Tokay  grapes  that 
are  grown  in  San  Joaquin  County, 
California,  and  regulated  under 
Marketing  Order  No.  926  (7  CFR  part 
926). 

Under  the  terms  of  the  marketing 
order,  from  August  12  through 
November  15  each  year,  Tokay  grapes 
must  meet  the  minimum  grade  and  size 
requirementa  specified  for  U.S.  No.  1 
Table,  as  set  forth  in  the  United  States 
Standards  for  Grades  of  Table  Crapes 
(European  or  Vinifera  Type)  (7  CFR 
51.880  to  51.913),  hereinafter  referred  to 
as  the  Standards.  In  addition,  \mder  the 
handling  reg\dation  Tokay  grapes  are 
subject  to  an  additional  color 
requirement.  Effective  April  18, 1991,  a 
new  U.S.  No.  1  Institutional  grade  was 
established  under  the  Standards. 

The  Tokay  Grape  Industry  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  recommended  that  the  minimum 
grade  requirements  established  for 
domestically  grown  Tokay  grapes  be 
revised  to  include  the  new  U.S.  No.  1 
Institutional  grade. 

The  U.S.  No.  1  Institutional  grade 
would:  (1)  Provide  greater  tolerance  by 
permitting  more  weight  variance  of 
individual  bunches;  individual  bunches 
of  grapes  grading  U.S.  No.  1 
Institutional  cannot  weigh  less  than  2 
ounces  or  more  than  5  ounces;  and  (2) 
provide  that  at  least  95  percent  of  the 
containers  in  a  lot  of  grapes  grading  U.S. 
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No.  1  Institutional  are  required,  under 
the  Standards,  to  be  mariced 
"Institutional  Pack."  Grapes  grading 
U.S.  No.  1  Table  consist  of  bunches  of 
well  developed  grapes,  which  are  fairly 
lA'ell  colored,  uniform  in  appearance, 
and  free  from  decay,  mold  and  other 
condition  factors.  Bunches  must  weigh 
at  least  one-fourth  pound  (4  ounces). 
The  reqtdrements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements. 

The  committee'i  recommendation  to 
revise  domestic  handling  requirements 
is  being  taken  under  a  separate 
rulenuJdng  action.  This  proposed  rule 
relaxing  the  minimum  gracb 
requirement  for  imported  Tokay  grapes 
would  be  necessary  to  make  import 
requirements  consistent  «vith  those  in 
effect  under  the  marketing  order.  This 
action  would  permit  smaller  bunches  of 
grapes  to  be  Imparted  into  the  United 
States  by  addii^  the  U.S.  No.  1 
Institutional  grade  to  the  minimum 
grade  requirements  fiv  Tokay  grape 
imports. 

A  primary  purpose  of  the  Standards  is 
to  provide  uniform  trading  terms 
relative  to  quality  criteria  commonly 
recognised  by  buyers  end  sellers  of 
grapes.  Because  the  requirements  for 
VS.  No.  1  Table  and  U.S.  Na  1 
Institutional  grapes  are  idmitical  except 
for  bunch  size,  it  has  beei)  determined 
that  the  U^.  No.  1  Institutional  grade 
requirements  must  include  a  container 
marking  requirement  to  avoid  buyer 
confusion  in  the  maiketplaca.  Because 
this  requirement  has  been  determined  to 
be  essential  in  identifying  U.S.  No.  1 
Institutional  grapes,  imports  of  U.S.  No. 
1  Institutional  grade  Tokay  grapes 
would  have  to  meet  all  of  the 
requirements  of  that  grade  set  forth  in 
the  Standards,  including  the 
requirement  that  containera  of  such 
grapes  be  marked  "Institutional  Pack.'^ 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  comment 
on  diis  nroposal.  All  written  comments 
receivea  within  the  comment  period 
would  be  considered  prior  to  issuing 
any  final  rule. 

In  aocordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Repressolative  has  ooocuned  with  tbe 
issuance  of  this  proposed  rule. 


List  of  Subjects  in  7  CFR  Part  M4 

Avocados,  Food  grades  and  standards. 
Grapefruit.  Grapes.  Imports.  ICiwifruit. 
Limes.  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
944  be  amended  to  read  as  follows: 

PART  944— FRUfTS;  tUPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authorily:  Sees.  1-19. 48  StaL  31.  u 
amended;  7  U.S.C  601-674. 

2.  Section  944.605  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f»44.S0S 
5. 


Tokay  Grape  Import  Reguletlon 


(a)  Applicability  to  imports.  Pursuant 
to  section  8e  of  the  Act  and  Part  944 — 
Fruits:  Import  Regulations,  during  the 
period  August  12  through  November  15 
of  each  year  the  importation  into  the 
United  States  of  Tokay  variety  grapes  is 
prohibited  unless  such  grapes  meet  the 
grade  and  size  specifications  of  U.S.  No. 
1  Table  Grade,  or  U.S.  No.  1 
Institutional,  as  set  forth  in  the  United 
States  Standards  for  Grades  of  Table 
Grapes  (European  or  Vinifera  Type)  (7 
CFR  51.880  through  51.913).  and  the 
following  additional  requirement:  Of  the 
25  percent*  by  count,  of  berries  of  each 
bundi  which  are  attached  to  the  lower 
part  of  the  main  stem,  including  laterals, 
at  least  30  percent,  by  count,  shall  show 
characteristic  color. 
•        •        •        •        • 

Dated:  July  22. 1993 
Robert  C  Keeaey. 

Deputy  Director,  Fruit  and  Vegetabh  Division. 
(FR  Doc  93-1S153  Filed  7-29-93;  8:45  am) 
SRXSia  COOC  Mtl 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdnUnlstrallon 

21  CFR  Part  189 

[Docket  Nos.  82P-0371  end  91 N-0165] 

Lead^oldered  Food  Cana;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  correction. 

StJMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Eegislar  of  June  21. 1993  (58  FR 
33860).  The  document  announced  that 
FDA  was  mtuposing  to  prohibit  this  use 
of  lead  solder  in  cans  that  contain  food. 


The  document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Vamer.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9511. 
8tiPPl£MENTARY  MFORMATXm:  In  FR  Doc 
No.  93-14465.  appearing  on  page  33860. 
in  the  Federal  Register  of  Monday,  June 
21. 1993,  the  following  corrections  are 
made: 

1.  On  page  33860,  in  the  first  column, 
in  the  third  line  from  the  bottom,  the 
mail  code  "(HFF-335)"  is  corrected  to 
read  "(HFS-216)". 

2.  On  page  33861,  in  the  third 
column,  in  the  third  line  from  the 
bottom,  the  word  "points."  is  corrected 
to  read  "points:". 

3.  On  page  33864,  in  the  first  column, 
in  the  second  foil  paragraph,  in  line  10. 
the  phrase  "(Refs.  28  and  290)"  is 
corrected  to  read  "[Reh.  28  and  29)". 

4.  On  page  33866,  in  the  first  column, 
in  the  first  foil  paragraph,  in  line  18,  the 
phrase  "PTTIL  is  likely"  is  corrected  to 
read  "PTTIL  are  likely";  in  the  second 
foil  paragraph,  in  line  12,  the  word 
"form"  is  corrected  to  read  "frtim";  and 
in  the  second  column,  third  full 
paragraph,  in  line  10.  the  phrase 
"converted  food"  is  corre^ed  to  read 
"converted  to  food". 

5.  On  page  33870,  in  the  third 
column,  in  Reference  45,  in  line  3.  the 
word  "Sela"  is  corrected  to  reed  "Seal". 

Dated-  July  26. 1993. 
MkJuriR.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-18147  Piled  7-29-93;8:4S  ami 
BiujNo  cooe  4iM-at-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 
(M1S-1-5161;  FRt,r-4684-q 

Approval  and  Promulgation  of 
Implementation  Plan;  Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTKM:  Proposed  rule. 

StMiMARY:  USEPA  is  proposing 
disapproval  of  revisions  to  the  Michigan 
State  Implementation  Plan  (SIP)  for 
ozone  which  were  submitted  to  USEPA 
by  the  Michigan  Department  of  Natural 
Resources  (KfflNR)  on  April  28, 1989. 
The  proposed  revisions  concern  R 
336.1628  (Rule  628),  "Emission  of 
volatile  organic  compounds  from 
components  of  existing  process 


40760 


Faderal  Register  /  Vol.  58,  No.  145  /  Friday.  July  30.  1993  /  Proposed  Rules 


equipment  used  in  manufacturing 
synthetic  organic  chemicals  and 
polymers:  monitoring  program",  and  R 
336.1629  (Rule  629),  "Emission  of 
volatile  organic  compounds  from 
components  of  existing  process 
equipment  used  in  processing  natural 
gas:  monitoring  program",  of  Michigan's 
Administrative  Rules. 
DATES:  Comments  on  this  revision  and 
on  the  propped  USEPA  action  must  be 
received  by  August  30, 1993. 
A00RE8SC8:  Comments  may  be  mailed 
to:  Carlton  T.  Nash.  Chief,  Regulation 
Development  Section  (AT-18)),  U.S. 
Enviroiunental  Protection  Agency, 
Region  5,  n  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USQ'A's  analysis  are  available  for 
inspection  at  the  fbUovdng  location:  (It 
is  recommended  that  you  telephone 
Kathleen  D'Agostino  at  (312)  886-1767 
before  visiting  the  Region  5  ofBce.)  U.S. 
Environmentu  Protection  Agency, 
Region  5,  Air  Toxics  and  Radiation 
Branch,  Eighteenth  Floor,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  RmTHER  MFORMATION  CONTACT: 
Kathleen  D'Agostino,  Air  Toxics  and 
Radiaticm  Branch  (AT-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5. 77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  886-1767. 

SUPPLEMENTARY  MFORMATION: 

Beckgroand 

Under  section  107  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act). 
USEPA  designated  certain  areas  in  each 
State  as  not  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  lax  ozone.  For  Michigan,  see 
43  PR  8962  (March  3, 1978)  and  43  FR 
45993  (CXitober  5, 1978).  For  these  areas, 
section  172(a)  of  the  1977  Act,  required 
that  the  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1982.i 

Sections  172(b)  and  (c)  of  the  1977 
Act.  require  that  for  stationary  sources, 
an  approvable  SIP  must  include  legally 
enforceable  requirements  reflecting  the 
application  of  reasonably  available 
control  technology  (RACT)  to  sources  of 
volatile  organic  compound  (VOC) 
emissions.  For  the  purpose  of  assisting 
state  and  local  agencies  in  developing 
RACT  rules.  USEPA  prepared  a  series  of 
Control  Technique  Guideline  (CTG) 


« tlw  \%n  Act* ■  wquii  WMBtt  far  «n  «pprow«bU 
SIP  ■•  dnoibMi  fa)  a  ~GaMni  PimbU*"  far  pat 
D  nfaMkb^  pobltalMd  at  44  PR  30372  tApiil  4. 
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(AnifMt  >•>  MTek  M  PK  SSTSl  (SapmlNr  17, 
ItTt).  aod  44  PR  S7iaX  (No««Bb«  23, 197«). 


documents  which  establish  the 
presumptive  norm  for  RACT  for  a 
specific  soiirce  categ(xy.  In  cases  where 
the  state  adopts  rules  that  are  less 
stringent  than  in  the  CTG,  the  state  must 
justify  that  those  rules  are  RACT  for  that 
source  or  source  category.  In  partial 
response  to  the  requirement  for  RACT 
VOC  rules,  the  State  of  Michigan 
submitted  and  USEPA  approved 
controls  representing  the  application  of 
RACT  for  certain  stationary  sources  of 
VOCs  covered  by  the  first  two  groups  of 
CTGs  (RACT  1—40  CFR  52.1170(c)(16) 
t45  FR  29790):  40  CFR  52.1170(c)(39) 
(46  FR  43422);  40  CFR  52.1170(c)(56) 
(47  FR  32116)  and  RACT  11—40  CFR 
52.1170(c)(56)  (47  FR  32116)1. 

Section  172  of  the  1977  Act  allowed 
USEPA  to  grant  extensions  to  those 
States  that  could  not  demonstrate 
attainment  of  the  ozone  standard  by 
December  31, 1982.  if  certain  conditions 
were  met  by  the  States  in  revising  their 
air  pollution  control  program.  These 
areas  became  known  as  extension  areas. 
Michigan  requested  and  received  an 
extension  to  December  31, 1987,  for 
achieving  the  ozone  NAAQS  in  Wayne, 
Oakland  and  Macomb  Counties.  This 
extension  was  granted  on  June  2, 1980, 
(45  FR  37196)  and  obligated  the  State  to 
develop,  for  those  counties,  RACT 
regulations  for  sources  that  are 
addressed  by  the  Group  in  CTGs  (RACT 
ni)  and  RACT  regulations  for  major 
sources  that  are  not  addressed  by  a  CTG 
(major  non-CTG  RACT)-' 

On  May  26, 1988,  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act,  USEPA 
Region  5  notified  Governor  James  J. 
Blanchard  that  the  Michigan  SIP  was 
substantially  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (USEPA's  SIP- 
Call).  Ajnong  other  deficiencies,  USEPA 
noted  that  the  State  had  not  yet 
submitted  the  RACT  regulations  for 
sources  in  Wayne,  Oakland  and 
Macomb  Coimties  that  were  covered  by 
the  third  set  of  CTGs. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399 
(codified  at  42  U.S.C.  7401  et  seq.).  By 
operation  of  law,  the  Detroit  area, 
including  Wayne,  Oakland  and  Macomb 
Coimties.  retained  its  nonattainment 
designation  and  was  classified  as  a 
moderate  nonattainment  area  for  ozone. 
Section  182(a)(2)(A)  of  the  Qean  Air  Act 
(CAA).  requires  each  state  to  submit  to 


aOa  January  32.  ISSl,  (46  FR  71S2),  USEPA 
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USEPA  by  May  15, 1991,  revisions  or 
additions  to  its  SIP  to  correct 
deficiencies  in  its  RACT  rules  for  ozone. 
Section  182(a)(2)(A)  of  the  Clean  Air  Act 
applies  to  those  areas  classified  as 
marginal  or  above  and  reqmres  states  to 
adopt  and  correct  RACT  rules  for  such 
areas  pursuant  to  pre-amended  section 
172(b)  as  interpreted  in  pre-amendment 
guidance.)  Because  the  Detroit  area 
(including  Wayne,  Oakland  and 
Macomb  Counties)  is  classified  as 
moderate,  the  area  is  subject  to  the 
RACT  fix-up  requirement  and  the  May 

1991  deadline. 

Other  areas  within  Michigan  also 
retained  a  designation  of  nonattainment 
and  were  classified  by  operation  of  law 
upon  enactment.  These  areas  are  also 
subject  to  the  RACT  fix-up  requirement 
However,  under  USEPA's  pre- 
amendment  guidance,  interpreting  the 
requirements  of  section  172(b),  these 
areas  were  not  required  to  adopt  RACT 
rules  for  sources  covered  by  the  Group 
m  CTGs.  Therefore,  for  purposes  of  the 
May  15, 1991  deadline,  only  three 
counties  were  required  to  have  RACT 
rules  for  Group  in  CTG  sources. 

Areas  that  are  designated 
nonattainment.  that  are  classified  as 
moderate  or  above,  and  that  were  not 
previously  reqiiired  to  adopt  RACT 
rules  for  sources  covered  by  the  Group 
in  CTGs,  are  required  to  adopt  such 
rules  under  section  182(b)(2]  of  the 
amended  Act.«  Section  182(b)(2) 
requires  that  these  areas  adopt  RACT 
rules  for  (1)  Each  category  of  VOC 
sources  in  the  area  covered  by  a  CTG 
document  issued  by  the  Adn^istrator 
between  the  date  of  enactment  of  the 
CAAA  and  the  date  of  attainment,  by  a 
date  specified  by  the  Administrator,  and 
(2)  all  VOC  sources  in  the  area  covered 
by  any  CTG  issued  before  the  date  of 
enactment  and  (3)  all  other  major 
stationary  sources  of  VOCs  that  are 
located  in  the  area,  by  November  15, 

1992  (catch-up  requirements).  For  these 
areas,  RACT  rules  for  the  Group  m 
CTGs  are  due  on  November  15, 1992. 

On  April  28, 1989,  MDNR  submitted 
final  regulations  to  satisfy  outstanding 


*  Among  otttar  diiDSt,  the  pra-amandmant 
guidanca  oouistf  of  thoaa  portions  of  the  proposed 
PoM-19S7  Ohhm  and  Cartoon  Monoxida  Policy  that 
concam  RACT.  S2  FR  45044  (November  24, 1967); 
"OMaes  Relating  to  VOC  Regulation  Cutpointi, 
Dafidancies  and  Daviatiooa.  Clarification  to 
appendix  D  of  November  24. 1967  Federal  Raglelw 
Notice"  (Bhie  Book)  (notice  of  availability  waa 
pobUabed  in  die  Federal  Ragialar  on  May  2S,  1986); 
and  the  aodating  control  technique  guidelinee 
(CTGe). 

«Thia  lequiiament  would  apply  to  the  remainder 
of  die  Detroit  nooattainraant  araa  ai  wall  ai  tha 
Grand  Rapidi  (Kant  and  Ottawa  Countiaa).  and 
Muiksgon  (Muikagon  County)  aiaai  which  are  all 
daalgnatad  aa  nonattainment  and  clawlfled  aa 
moderate. 
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commitments  in  its  1982  ozone  SIP  for 
southeast  Michigan  (Wayne,  Oakland 
and  Macomb  Coimties).  Today  USEPA 
is  rulemaking  on  the  regulations 
contained  in  the  submittal  whidi 
address  two  RACT  m  categories,  VOC 
leaks  from  synthetic  organic  chemical 
and  polymer  manxifocturing  plants  (Rule 
628)  and  natural  gas  processing  plants 
(Rule  629).  At  the  time  MDNR 
submitted  these  rules,  USEPA  only 
required  adoption  of  RACT  III  in 
extension  areas.  However,  MDNR  chose 
to  expand  the  applicability  of  these 
rules  to  all  of  the  counties  listed  in 
USEPA's  SIP-Call.  which  include  the 
Detroit,  Grand  Rapids,  and  Muskegon 
areas.  This  submittal,  therefore, 
addresses  requirements  of  USEPA's  SIP- 
Call.  section  182(a)(2)(A)  of  the  CAA 
(for  Wayne,  Oakland,  and  Macomb 
Coimties),  and  section  182(b)(2)  of  the 
CAA  (for  Livingston,  Monroe,  St.  Qair, 
Washtenaw,  Kent,  Ottawa,  and 
Muskegon  Coimties).  The  following  is 
USEPA's  evaluation  and  proposed 
action  for  Michigan's  RACT  III  rules. 

USEPA's  Evaluatioa  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  USEPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  CAA  and  USEPA 
regulations,  as  found  in  section  110  and 
Part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  USEPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  USEPA  policy 
guidance  documents  listed  in  rootnote 
3.  Among  these  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimiun,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  existing 
major  stationary  sources  of  VOC 
emissions.  This  requirement  was  carried 
forth  from  the  pre-amended  Act. 

Under  the  amended  Act.  Congress 
ratified  USEPA's  use  of  CTG  documents, 
as  well  as  other  Agency  policy,  for 
requiring  States  to  "fix-up"  their  RACT 
rules.  See  section  182(a)(2)(A).  The 
USEPA  policy  dociunent  applicable  to 
Rule  628  is  Control  of  Volatile  Organic 
Compound  Leaks  bom  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment,  dated  March 
1984.  The  USEPA  policy  document 
applicable  to  Rule  629  is  Control  of 
Volatile  Organic  Compound  Equipment 
Leaks  from  Natural  Gas/Gasoline 
Processing  Plants,  dated  December 
1983.  Further  interpretations  of  USEPA 
policy  are  found  in  the  Blue  Book.  In 
general,  these  guidance  documents  have 


been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

MDNR  Rules  628  and  629  are  new 
rules  which  were  adopted  to  establish  a 
monitoring  program  for  leaking 
components  of  manufacturing  process 
equipment  at  synthetic  organic  chemical 
and  pol)rmer  manufacturing  plants  and 
natural  gas  processing  plants, 
respectively.  Both  rules  include 
provisions  relating  to  the  inspection  of 
components,  the  repair  of  leaks,  and 
recordkeeping. 

Below  is  a  description  of  the 
regulations  submitted  and  USEPA's 
evaluation  of  them. 

Definitions 

Rules  103, 104, 106, 108, 114, 119  and 
121  contain  definitions  of  terms  used  in 
Rules  628  and  629.  lliese  definitions  are 
generally  consistent  with  the  CTGs  and 
are,  therefore,  approvable. 

Applicability 

Rule  601  has  been  revised  to  define 
"existing  source"  as  it  relates  to  Rules 
628  and  629.  An  existing  soim»  is  any 
process  or  process  equipment  subject 
either  to  Rule  628  or  629  which  has 
been  placed  into  operation  or  for  which 
an  application  for  a  permit  to  install  was 
made  before  January  5, 1981  (for  Rule 
628)  or  January  20, 1984  (for  Rule  629). 
These  revisions  are  approvable  because 
they  are  consistent  witn  the 
applicability  dates  for  the  NSPS  for 
these  categories.  Any  sources  installed 
after  these  dates  must  meet  NSPS 
requirements. 

Rules  628(1)  and  629(1)  specify  that 
the  requirements  of  Rules  628  and  629 
apply  to  existing  sources  located  in  any 
coimty  hsted  in  table  64.  The  coimties 
listed  are:  Kent.  Lapeer,  Livingston, 
Macomb,  Monroe,  Muskegon,  Oakland, 
Ottawa,  St.  Clair,  Washtenaw  and 
Wayne.  At  the  time  of  MDNR's 
submittal,  USEPA  required  the  adoption 
of  RACT  in  only  in  extension  areas; 
however.  MDNR  chose  to  expand  the 
applicability  of  these  rules  to  all  of  the 
counties  listed  in  USEPA's  SIP-Call. 
This  applicabiUty  is  consistent  with  the 
requirements  of  section  182(a)(2)(A)  and 
section  182(b)(2)  of  the  amended  Act 
Pursuant  to  these  sections,  MDNR  is 
required  to  adopt  and  submit  RACT  m 
regulations  to  USEPA  by  May  15. 1991. 
for  Oakland.  Macomb  and  Wayne 
Counties  (section  182(a)(2)(A))  and  by 
November  15, 1992,  fbr  Kent, 
Livingston,  Monroe,  Muskegon,  Ottawa, 
St  Clair  and  Washtenaw  Counties 
(section  182(b)(2)). 

These  rules  also  contain  provisions 
which  allow  the  Michigan  Air  Pollution 
Control  Commission  to  approve  an 


"equivalent  control  method."  USEPA 
previously  commented  that  this  type  of 
provision  is  unacceptable  unless 
accompanied  by  either  a  requirement 
that  such  methods  be  approved  by 
USEPA  as  site-specific  SIP  revisions  or 
a  replicable  procedure  (whidi  USEPA 
has  determined  to  be  approvable)  for 
establishing  an  equivalent  control 
method.  If  the  State  is  not  required  to 
submit  alternate  methods  to  USEPA,  the 
State  would  have  the  ability  to  alter  the 
SIP.  possibly  in  a  way  which  would 
interfere  with  expeditious  attainment  of 
the  NAAQS.  without  providing  USEPA 
with  the  opportunity  to  rulemake  on  the 
SIP  revision.  MDNR  chose  not  to 
remove  this  language  because  it  believes 
that  it  is  appropriate  and  consistent 
with  existing  VOC  rules.  MDNR  states 
that  it  will  submit  alternative  programs 
as  SIP  revisions  if  necessary.  USEPA 
does  not  consider  this  to  be  an  adequate 
response  to  this  issue.  USEPA  has 
identified  this  type  of  provision  as  a 
deficiency  in  Michigan's  existing  VOC 
rules. 

Inspection  Bequirements 

Rules  628  (2)  and  (3)  and  629  (2)  and 
(3)  establish  inspection  programs  which 
are  consistent  with  the  CTGs.  and  are. 
therefore,  approvable. 

Rules  628(4)  and  629(4)  provide  for 
annual  rather  than  quarterly  inspection 
of  valves  in  a  process  unit  if  the 
quarterly  leak  detection  program  shows 
that  2  percent  or  less  of  the  process 
valves  in  that  unit  are  leaking  for  2 
consecutive  quarters.  These  provisions 
are  not  consistent  with  the  CTGs,  which 
allow  annual  monitoring  only  after  the 
quarterly  leak  detection  program  shows 
that  2  percent  or  less  of  the  valves  are 
leaking  for  5  consecutive  quarters. 

Rules  628(6)  and  (7)  and  629(6)  and 
(7)  and  (8)  contain  various  exemptions 
from  the  inspection  requirement  which 
are  generally  consistent  with  the  CTGs 
and  are  approvable.  with  the  exception 
of  Rule  629(8)(a).  This  rule  exempts 
components  which  contain  or  contact  a 
process  stream  with  a  VOC 
concentration  of  less  than  10  percent  by 
weight.  The  CTG  states  that  "£quipm«it 
with  process  streams  containing 
relatively  low  percentages  of  VOC  (i.e.. 
between  1.0  and  10  percent)  contribute 
a  significant  portion  of  total  emissions 
bom  natural  gas  plants  and,  therefore, 
are  subject  to  RACT  requirements." 
MDNR  has  provided  no  justification  for 
this  exemption.  In  addition,  with 
respect  to  Rules  628(6)(a)  and  629(7)(a), 
MDNR  should  require  initially  and  at 
any  other  time  they  deem  fit,  a  stack  test 
to  demonstrate  the  efficiency  of  the 
control  devices. 
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Repair  Requinments 

Rules  628(9)  tnd  629(10)  require 
leeking  componeDts  to  be  repaired  no 
later  than  15  days  after  detection.  These 
provisions  are  consistent  with  the  CTGs. 

Rule*  628(11)  and  629(12)  allow  for  a 
delay  in  the  repair  of  leeking 
components.  With  the  exception  of 
Rules  628(ll)(b)  and  629(12)(b).  these 
provisicos  are  acceptable.  Rules 
628(1  l)(b)  and  629(12)(b)  allow  for  a 
delay  of  up  to  6  months  for  repair  of 
leaks  that  "cannot  be  repaired  within  15 
days  due  to  circumstances  beyond  the 
control  of  the  person  operating"  the 
plmt  USEPA  oelieves  this  provision  is 
too  vague:  it  is  not  clear  what  would 
constitute  circumstances  beyond  the 
control  of  the  operator.  Therefore. 
USEPA  believes  that  this  language 
affects  the  enforceability  of  the 
requirement  to  repair  leaking 
components.  An  acceptable  alternative 
would  be  for  Michigan  to  include 
recordkeeping  requirements  which 
would  allow  both  the  State  and  USEPA 
to  determine  the  impact  of  this 
exemption. 

Recordkeeping  and  Reporting 
Requirements 

Rules  628(7Ma)  and  629(8)(a)  should 
require  an  anedysis  demonstrating  that 
relevant  components  are  not  in  VOC 
service. 

Rules  628(12)  and  629(13)  require  a 
log  to  be  kept  of  all  leaks.  These 
provisions  are  consistent  with  the  CTGs. 

Rules  628(13)  and  629(14)  contain 
acceptable  quarterly  reporting 
requirements. 

Compliance  Date 

Rules  628(14)  and  629(15)  reouire 
sources  subject  to  Rules  628  and  629  to 
submit  a  written  program  detailing  how 
the  provisions  wilt  be  implemented  and 
require  sources  to  begin  inspections 
within  6  months  after  the  effective  date 
of  the  rules.  This  is  an  acceptable 
timefiraroe  for  implementing  the 
provisions  of  these  rules. 

A  detailed  discussion  of  the 
deficiencies  in  Rules  628  and  629  can  be 
found  in  the  Technical  Support 
Documents  dated  July  3, 1989,  and  July 
20. 1989,  which  are  available  bom  the 
USEPA  Region  5  office.  Because  these 
rules  contain  provisions  which  are  not 
consistent  with  section  172  of  the  pre- 
amended  Act  as  interpreted  in  the  CTGs 
and  the  Blue  Book,  they  are  not 
approvable  pursuant  to  sections 
182(a)(2)(A)  and  (b)(2)  of  the  CAA. 
Therefore.  USEPA  cannot  grant  fiill 
approval  of  these  rules  imder  section 
110(kH3)  and  part  D.  Also,  because  the 
submitted  rules  are  not  composed  of 


separable  parts  which  meet  aU  the 
applicable  requirements  of  the  CAA. 
USEPA  cannot  grant  partial  approval  of 
the  rule  under  section  110(kX3). 

Under  section  179(aM2).  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  fidlure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
\mless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  USEPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
tmder  section  110(c). 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for* 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA 's  disapproval  of  the  State 
request  imder  section  110  and 
subchapter  I.  Part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing federal  requirements  reniain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  USEPA 's  disapproval  of  the 
submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  USEPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  impose  any 
new  federal  requirements. 

Under  Executive  Order  12291.  this 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Pari  S2 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Anthorily:  42  U.S.C  7401-7671q. 


Dated:  March  9. 1983. 
DmfidA.VfkUk, 
Acting  Regional  AdminiMtratar. 
(FR  Doc  93-18227  Filed  7-29-83;  8:45  am] 
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Cabia  Talavfalon  Act  of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rulemaking 
proposing  cost-of-service  standards  for 
the  cable  industry.  This  action  will 
provide  notice  to  the  public  that  the 
Commission  intends  to  establish  cost-of- 
service  requirements  governing  the 
cable  industry  and  seeks  comment  on 
these  requirements.  This  action  will 
provide  a  record  on  which  the 
Commission  can  establish  cost-of- 
service  requirements. 
DATES:  Comments  due  August  25. 1993; 
reply  comments  due  September  14, 
1993. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission.  1919  M  ' 
Street,  NW.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jennifer  A.  Manner,  (202)  653-5940; 
Lawrence  A.  Walke,  (202)  634-6530. 
SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  93-215;  FOC  No.  93-353,  adopted 
July  15. 1993,  and  released  July  16. 
1993.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
houra  in  the  FCC  Itefarence  Center 
(room  239).  1919  M  Street.  NW.. 
Washington.  DC  20554,  and  may  be 
purchased  froin  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street. 
NW.,  Washington,  DC  20037. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

/.  Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  ("Notice"),  we  propose 
regulatory  requirements  to  govern  cost- 
of-service  showings  submitted  by  cable 
operators  seeking  to  justify  rates  above 
levels  determined  under  our  primary 
method  of  regulating  rates  using 
benchmarks  and  price  caps.  We  also 
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delegate  authority  to  the  Mass  Media 
Bureau  to  conduct  cost  studies  of 
individual  cable  companies  in 
conjunction  with  this  rulemaking.  We 
further  propose  a  productivity  ofliset 
fisature  that  could  be  incorporated  into 
our  price  cap  mechanism  governing 
cable  service  rates,  and  information 
collection  requirements  to  implement 
section  623(g)  of  the  Cable  Act  of  1992. 

n.  Backffound 

2.  On  May  3, 1993,  the  Commission 
released  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  92-266.  FCC  93-177.  58  FR 
29736  (May  21, 1993)  ("Report  and 
Order"),  establishing  rules  to  implement 
the  cable  television  rate  regulation 
provisions  of  the  Commimicatlons  Act 
of  1934,  as  amended  by  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("Cable  Act  of 
1992").  The  1992  Cable  Act  provides 
that  rates  for  cable  service,  other  than 
per  channel  and  pay-per-Wew  services, 
provided  by  cable  systems  not  subject  to 
eHisctive  competition,  as  defined  in  the 
statute,  shall  be  subject  to  regulation. 
The  statute  provides  for  regulation  of 
the  basic  service  tier  generally  by  local 
franchising  authorities,  and  of  cable 
programming  services  tiers  exclusively 
by  tixe  Commission. 

3.  In  the  Report  and  Order,  the 
Commission  adopted  a  benchmark  and 
price  cap  approach  to  setting  rates  for 
regulated  cable  services.  Under  that 
approach,  existing  rates  for  cable  service 
are  compared  to  a  benchmark  that 
reflects  the  rates  charged  by  cable 
systems  subject  to  effective  competition, 
with  a  given  number  of  subscribers, 
channels,  and  satellite  channels.  In 
general,  systems  with  current  rates 
above  the  benchmark  must  either  lower 
rates  to  the  benchmark  or  to  the  rates  in 
effect  on  September  30, 1992,  reduced 
by  ten  percent,  whichever  reduction  is 
less.  The  Commission  established  forms 
and  associated  instructions  that 
determine  the  precise  manner  of 
conducting  the  benchmark  comparison 
and  reducing  rates.  Once  initial  rates  are 
determined  by  comparison  to  the 
benchmark,  rates  are  governed  on  a 
going-forward  basis  by  a  price  cap 
mechanism.  The  price  cap  permits 
annual  adjustments  for  Inflation  and  a 
recovery  of  increases  in  external  costs, 
including  programming  costs,  costs  of 
franchise  requirements,  taxes,  and 
frimchise  fisM. 

4.  The  Commission  based  its  adoption 
of  the  benchmarking  and  price  cap 
approach  for  regulation  of  cable  service 
rates  on  an  evaluation  of  the  advantages 
and  disadvantages  of  that  approach  and 
traditional  cost-of-service  regulation. 


The  Commission  determined  that  a 
benchmark  and  price  gap  approach 
should  serve  as  the  primary  method  for 
regulation  of  cable  service  rates  given 
the  disadvantages  associated  with  cost- 
of-service  regulation,  including 
increased  administrative  burdens 
imposed  on  cable  operators  and 
regulators. 

5.  At  the  same  time,  the  Commission 
was  concerned  that  the  benchmark  and 
price  cap  regulatory  framework  might 
not  in  all  cases  permit  cable  operators 
to  recover  the  reasonable  costs  of 
providing  regulated  cable  service. 
Accordingly,  the  Commission 
established  an  opportunity  for  cable 
operators  to  justify  rates  above 
benchmark  or  capped  levels  based  on 
costs.  Although  the  Commission  had 
previously  proposed  and  sought 
comment  on  regulatory  requirements  to 
govern  cost-of-service  showings  by  cable 
operators,  the  Commission  determined 
that  the  record  at  that  time  was  not 
sufficient  to  permit  the  careful 
balancing  of  subscriber  and  cable 
operator  interests  that  should  be 
embodied  in  cost-of-service 
requirements.  The  Commission  stated 
that  it  would  issue  the  instant  Notice  to 
gather  the  record  necessary  for  adoption 
of  cost-of-service  requirements.  Pending 
adoption  of  rules  in  this  proceeding, 
local  franchising  authorities  for  the 
basic  tier  and  the  Commission  for  cable 
programming  services,  will  review  cost- 
of-service  showings  by  cable  operators 
on  a  case-by-case  basis  under  general 
cost-of-service  principles. 

in.  A  Regulatory  Framework  to  Govern 
Cost-Based  Cable  Service  Rates 

6.  In  this  Notice,  we  propose  to 
establish  a  regulatory  framework  to 
govern  rates  for  cable  service  based  on 
costs.  This  regulatory  framework  will 
consist  of  regulatory  goals  for  cost-based 
regulation  of  cable  service  rates  and  the 
regulatory  requirements  that  will 
addieve  those  goals.  We  discuss  first  our 
tentative  goals  for  cost-based  regulation 
of  cable  service  rates  and  then  the 
requirements  that  we  could  adopt  to 
achieve  them. 

A.  Regulatory  Goals 

7.  As  indicated,  in  the  Report  and 
Order,  the  Commission  adopted  a 
benchmark  and  price  cap  approach  as 
the  primary  means  of  governing  rates  for 
regulated  cable  service.  Our  benchmark 
and  price  cap  requirements  will 
continue  to  serve  as  the  primary 
mechanism  for  regulation  of  cable 
service  rates.  We  are  concimently  with 
the  Instant  proceeding  addressing 
petitions  for  reconsideration  of  the 
Report  and  Order.  We  incorporate  by 


reference  petitions  for  reconsideration 
of  the  Report  and  Order.  We  may  adopt 
in  the  instant  proceeding  proposals 
made  on  reconsideration  concerning 
cost-of-service  requirements  and  the 
role  they  should  play  In  our  overall 
approach  for  regulation  of  cable  service 
rates.  We  additionally  intend  to 
establish  an  opportunity  for  cable 
operators  to  justify  rates  based  on  costs, 
as  we  will  explore  in  this  proceeding. 
We  believe  that  our  benchmark,  price 
cap,  and  cost-of-service  requirements 
should  constitute  a  complete  regulatory 
approach  for  setting  cable  service  rates, 
liius,  a  goal  for  the  cost-of-service 
requirements  that  we  ultimately  adopt 
in  this  proceeding  will  be  that  they  form 
a  "bad^op"  for  the  benchmark 
approach  to  rate  regulation.  We  solicit 
comment  on  what  cost-of-service 
requirements  we  should  adopt  that  will 
best  form  this  part  of  our  comprehensive 
plan  for  regulation  of  cable  service  rates. 
In  particular,  we  request  comment  on 
what  rate  levels  our  cost-based 
requirements  should  produce  in  relation 
to  benchmark  rates.  We  also  solicit 
comment  on  what  role  generally  a  cost- 
based  approach  to  ratemaking  should 
play  in  our  regulation  of  cable  service 
rates.  We  believe  that  the  principal 
purpose  of  cost-based  ratemaking  in  the 
overall  framework  of  our  regulations 
should  be  to  permit  regulatory 
authorities  to  evaluate  whether  rates 
that  exceed  the  benchmark  for  a  specific 
system  are  nonetheless  reasonable  in 
light  of  that  system's  permissible  costs, 
as  discussed  more  fully  below. 

8.  Our  regulatory  framework  for  cost- 
based  rates  for  cable  service  will  govern 
the  rates  for  cable  service  set  pursuant 
to  cost-of-service  showings  by  cable 
operators  seeking  to  justify  rates  above 
benchmark  and  cappled  levels.  Our 
framework  will  determine  the  price  that 
operators  may  charge  for  cable  service 
and  the  earnings  that  cable  operators 
may  achieve  through  cost-based  rates. 
We  believe  that  our  regulatory 
requirements  determining  cost-based 
rates  must  reflect  a  balancing  of  the 
interests  of  cable  operators  and 
consumers  that  is  fair  and  reasonable  to 
both.  Our  requirements  should  permit 
cable  operators  to  recover  the  reasonable 
costs  of  providing  cable  service  and  to 
attract  capital,  including  the 
opportunity  for  reasonable  earnings, 
while  protecting  consumers  from  paying 
inappropriate  costs  and  unreasonable 
charges,  which  was  one  of  Congress' 
primary  concerns  when  effective 
competition  for  cable  is  not  present. 

9.  Congress  also  identified  the  poUcy 
goal  of  ensuring  that  cable  operators 
continue,  where  economically  justified, 
to  expand  their  telecommunications 
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InfrMtiuctuzs.  Tb*  Commission  agrees 
that  cable  operatois  can,  and  should, 
contribute  to  the  continued 
development  of  an  advanced 
telecommunicaticms  infrastructure. 
Cable  operators  have  major 
communications  capebilitiee  in  place 
and  are  rapidly  maldng  fKdlities  and 
services  improvements.  They  are  also 
actively  exploring  ways  to  combine 
existing  services  with  new 
ti'1iw**m'?"'"<'''**'""*  services  that  could 
increase  competition  in  the  provision  of 
commxmications  sarvicee  to  the  public 
and  bring  new  services  to  consumers. 
We  also  believe  that,  in  the  near  future, 
cable  operators  may  experience 
significant  competition  in  delivery  of 
video  programming  to  consumers.  We 
believe  that,  consistent  vrith  the  Act,  our 
requirements  should  not  thwart 
operators'  ability  to  respond  to 
competitive  forces  by  means  of  facility 
and  service  improvements.  For  these 
reasons,  we  further  tentatively  conclude 
that  our  regulatory  requirements  for 
cost-bssed  rates  should  also  be  designed 
to  assiue  that  cable  operators  may  fully 
respond  to  incentives  to  provide  a 
modem  communications  infrastructure 
and  to  respond  to  competitive  forces. 
We  believe  that  such  an  approach 
directly  serves  Congress'  intent  to 
encourage  "economically  justified" 
expansion  of  the  cable  infrastructure. 

10.  In  the  Report  and  Order,  the 
Commission  determined  that  the 
benchmarking  process  for  setting  rates 
would  be  based  on  the  goal  of  achieving 
rates  for  cable  service  that  approach 
rales  of  ounpetitive  systems.  The 
Commission  established  a  regulatory 
framework  with  procedxires  designed  to 
ensure  that  systems  with  rates  above  the 
competitive  benchmark  will  reduce 
rates  by  the  competitive  differential  of 
ten  percent.  The  Commission  explicitly 
selected  such  an  approach  as  the 
preferred  method  of  rate  regulation,  as 
opposed  to  using  traditional  cost-based 
repilation  as  its  primary  regulatory  tool. 
We  solicit  comment  on  whether  our 
regulatory  framework  for  co8t>besed 
rates  should  also  be  guided  by  the  goal 
of  producing  rates  that  approximate 
competitive  rate  levels,  i.e..  rates  that 
approach  the  operators'  costs.  The  key 
distinction  between  the  benchmarii/ 
price  cap  approach  and  the  cost-based 
spproecu.  however,  is  that  operators 
making  a  cost-of-service  showing  are 
seeking  to  justify  ratee  that  exceed  the 
benchmariis  but  that  nevertheless  are 
reasonable  because  they  are  based  on 
costs,  as  detnmined  under  our 
requirements.  We  seek  comment  on 
whether  this  is  the  correct  fonnulaticm 
of  the  coet-of-eervice  ob jectii 
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11.  In  the  Report  and  Order,  we  also 
concluded  that  we  should  adopt  a 
benchmark  for  regulation  of  cable 
service  rates  that  is  tier-neutral.  We 
concluded  that  a  regulatory  frameworic 
that  produced  a  low-priced  basic  service 
tier  but  that  also  created  incentivee  for 
cable  opemtors  to  move  programming 
from  the  basic  to  higher  tiers  did  not 
have  any  advantages  over  a  regulatory 
scheme  that  was  tier>neutraL  We 
tentatively  conclude,  for  the  same 
reasons,  that  we  should  adopt  standards 
of  reasonableness  of  cable  service  rates 
based  on  costs  that  are  also  tier-neutral. 
We  solicit  comment  on  this  tentative 
conclusion. 

12.  Determination  and  evaluatim  of 
cust-based  rates  can  be  a  complex  and 
resources  intensive  activity.  In-depth 
evaluation  of  cost-based  rates  for  many 
cable  operators  would  impose 
significant  administrative  burdens  on 
cable  operators  and  regulators. 
Therefore,  we  believe  that  our 
requirements  for  cost-based  rates  must, 
to  the  extent  possible,  be  based  on  a 

f>ragmatic  approach  geared  to  the 
easibility  of  implementation  of  cost- 
based  regulation  by  local  regulators  and 
the  Commission.  We  believe  that,  to  the 
extent  possible,  our  regulations  should 
be  designed  to  reduce  administrative 
burdens  on  cable  operators  and 
regulators. 

13.  We  also  believe  that  our 
regulations,  while  protecting  consumers 
from  paying  unreesonable  charges, 
should  nonetheless  permit  the  recovery 
of  costs  for  providing  cable  service  in 
high  cost  areas.  Oiu*  regulations  should 
not  preclude  operators  facing  \musiial 
operating  costs  to  recover  such  costs  in 
rates  for  cable  service.  We  will  endeavor 
to  fashion  requirements  that  give 
ratemaking  recognition  to  all  legitimate 
costs  while  preventing  recovery  in  rates 
of  uiueasonable  costs. 

14.  Finally,  we  believe  that  the  goals 
we  adopt  for  fashioning  regulatory 
requirements  for  cost-based  cable 
service  rates  should  carefully  consider 
the  potential  impact  of  such  goals  and 
requirements  on  consumers  and  the 
cable  industry.  In  order  to  permit  the 
Commission  to  fully  assess  the  impact 
of  possible  requirements  that  we  could 
adopt  in  this  proceeding,  we  seek 
comment  on  the  present  economic  and 
financial  performance  and  practices  of 
the  cable  industry,  including  expert 
opinion  and  economic  models,  and  on 
the  financial  and  economic  impact  of 
cost-based  rates  oo  the  cable  industry 
and  consumers. 

B.  Regulatory  Reqiiirements 

15.  In  this  section,  we  propose  and 
discuss  the  regulatory  requirammts  that 


could  be  adopted  as  part  of  out 
regulatory  framework  governing  cost- 
b^ed  rates  of  cable  service.  These 
requirements  will  be  designed  and 
selected  to  achieve  our  balancinB  of 
goals  for  cost-based  regulation  of  cable 
service,  lliese  possible  regulatory 
requirements  consist  of  the  regulatory 
tools  employed  by  this  Commission  and 
other  fecbral  and  state  regulatory  bodies 
to  govern  the  rates  of  rate  regulated 
industries  based  on  costs.  We 
tentatively  conclude  that  Mre  may 
employ  these  requirements  for  cost- 
based  regiilation  under  the  Cable  Act  of 
1992. 

16.  We  have  previously  recognized 
the  disadvantages  of  traditional  cost- 
based  rate  regulation  when  regulating 
other  telecommunication  industries  and 
have  sought  to  develop  other 
alternatives.  For  the  same  reasons,  we 
have  adopted  in  this  proceeding  a 
benchmaric  and  price  cap  mechanism  to 
serve  as  the  primary  method  of 
regulating  cable  service  rates. 
Accordingly,  while  we  propose 
traditional  concepts  of  cost-of-service 
regulation,  we  will  endeavor  to  fashion 
a  framewoiic  frx>m  them  that  achieves 
oiur  goals  and  avoids  to  the  extent 
possible  the  disadvantages  of  traditional 
cost-based  regulation.  We  intend  to 
adopt  requirements  tailored  to  the  cable 
industry.  We  also  seek  alternative 
proposals  for  governing  the  rates  of 
cable  service  based  on  costs,  including 
modifications  to  the  possible 
requirements  discussed  below.  We  may 
adopt  such  proposals  offered  by 
commenters  even  though  not 
specifically  proposed  in  this  Notice.  At 
paras.  70-75,  infra,  we  discuss  possible 
alternatives  for  streamlining  cost-of- 
service  showings. 

(1)  Procedural  requirements  for  cost- 
of-service  showings.  17.  As  indicated,  in 
the  Report  and  Order,  we  established  an 
opportimity  for  cable  operators  to  justify 
rates  for  the  basic  service  tier  and/or 
cable  programming  service  tiers  above 
levels  permitted  under  the  benchmark 
and  price  cap  approach  based  on  costs. 
We  propose  to  establish  limits  on  the 
frequency  with  which  cable  operators 
may  make  cost-of-service  showing  for 
the  basic  service  tier  and  cable 
programming  services  tier.  We  propose 
that  once  a  cost-of-service  showing  has 
been  evaluated  by  either  the  local 
franchising  authority  or  the 
Commission,  another  such  showing  for 
the  tier  may  not  be  made  for  one  year. 
This  approach  will  eliminate  burdens  of 
repetitive  filings  and  shoiild  not  unduly 
fijumdally  affKt  operators  because  we 
do  not  anticipate  that  costs  will  change 
maricedly  within  a  one  year  period.  We 
solicit  comment  (m  this  proposal. 


comment  oi 
21.  We  ac 


18.  We  alao  solicit  comment  on 
whether  we  fhould  establish  procedural 
limits  or  bars  on  cost-of-service 
showings  seddng  to  justify  rates  hi^ier 
than  existing  rates  absent  a 
demonstration  of  special  circumstances 
or  extraordinary  costs.  Under  this 
approach,  absent  a  special  showing,  we 
would  not  entertain  cost-of-service 
appUcations  to  justify  initial  regulated 
rates  higher  than  the  systems'  existing 
rates.  This  approadi  would  be  based  on 
the  presumpticm  that  most  operaton 
have  set  rates  in  an  unregulated 
environment  at  a  level  to  be  hilly 
compensatory.  We  solicit  comments  on 
this  approach  and  presumption. 

19.  in  order  to  facilitate  review  of 
cost-of-service  showings,  we  propose  to 
require  that  in  any  cost-of-seivice 
showing,  costs  and  supporting  data  be 
presented  on  an  FCC  prescribed  form 
and  associated  worksheets.  The  form 
and  accompanying  instructions  would 
embody  the  cost-of-service  standards, 
cost  allocation,  and  cost  accoimting 
requirements  that  we  will  adopt  in  this 
proceeding.  The  form  would  require 
explanations  and  descriptions  of  cost 
information  and  averaging  and 
allocations  used,  to  the  extent  not 
prescribed  by  the  Commission,  to 
permit  evaluation  of  the  showing  by 
regulatore.  This  form  and  worksheets 
would  be  used  for  cost-of-service 
showings  for  both  the  basic  service  tier 
and  cable  programming  service  tiers.  We 
believe  that  use  of  such  a  form  would 
generally  reduce  administrative  burdens 
by  providing  for  a  imiform  presentation 
of  development  of  cost-based  rates  for 
cable  service.  We  solicit  comment  on 
this  proposal. 

(2)  Cost-of-service  standards.  20.  In 
this  section,  we  propose  cost-of-service 
standards  that  will  determine  both  the 
opportunity  for.  and  limits  of,  recovery 
from  subscribera  of  costs  inciirred  by 
cable  operaton.  Under  traditional  cost- 
of-service  regulation,  rates  are  set  at  a 
level  to  provide  the  company  with  a 
recovery  of  its  costs  and  a  reasonable 
opportunity  to  earn  a  fair  return  on  its 
invested  capital.  Under  the  traditional 
formidation,  the  company's  revenue 
.-squirement  is  equal  to  the  expenses  of 
providing  service  and  its  return  on 
investment.  In  other  words,  the  rates  an 
enterprise  is  permitted  to  charge  must 
be  adequate  to  pay  its  expenses  and  earn 
a  reasonable  return  on  investment.  We 
propose  this  traditional  formulation  as 
the  overarching  standard  to  govern  cost- 
based  rates  for  cable  service.  We  solicit 
comment  on  this  proposal. 

21.  We  address  below  specific 
requirements  that  could  govern  the 
BxpmMM  and  return  on  investment  that 
cable  openton  would  be  permitted  to 


recover  in  rates  for  regulated  cable 
service.  We  tentatively  conclude  that  we 
should  exclude  from  permitted  annual 
expenses  the  expenses  of  providing 
services  unrelated  to  provision  of  cable 
service  and  certain  siwcial  expenses.  We 
also  tentatively  conclude  that  the 
Commission  should  prescribe 
depreciation  rates  for  cable  plant  and 
that  tbose  rates  should  be  designed  to 
accurately  match  the  useful  life  of  the 
plant.  In  addition,  we  tentatively 
conclude  that  we  should  use  an  original 
cost  methodology  to  value  cable 
operator's  ratebase  and  that  we  should 
exclude  excess  acquisition  costs  from 
ratebase  for  purposes  of  developing 
cost-based  rates.  Finally,  we  tentatively 
conclude  that  we  should  establish  a  rate 
of  return  for  provision  of  regulated  cable 
service  by  all  cable  operators,  and  that 
we  should  establish  a  rate  of  return 
between  approximately  10%-14%.  after 
taxes,  for  provision  of  regulated  cable 
service,  depending  on  the  balancing  of 
goals  that  we  adopt  in  this  proceeding 
and  prevailing  costs  of  capital.  We 
solicit  comment  on  whether  these 
general  requirements  should  form  part 
of  our  regulatory  framework  to  govern 
cost-based  rates  for  cable  service. 

22.  The  foregoing  or  other 
requirements  that  we  could  adopt 
governing  costs  may  constitute  different 
costing,  accounting,  and  financial 
practices  for  purposes  of  setting  rates 
than  current  practices  in  the  cable 
industry.  They  may  also  represent 
different  measures  of  industry 
performance  than  currently  lised  by  the 
cable  industry  and  lenders.  An 
important  determinant  of  the  standards 
that  we  adopt  will  be  the  impact  on  the 
industry  and  ccnsumera.  We  solicit 
comment  on  the  extent  to  which  we 
should  establish  in  our  regulations 
explicit  transition  elements  addressing 
the  changes  in  financial  practices  and 
structure  required  by  cable  operators  as 
they  adapt  to  a  rate  regulated 
environment.  For  example,  as  discussed 
below,  we  could  allow  in  ratebase  a 
portion  of  excess  acquisition  costs  when 
evaluating  the  reasonableness  of  current 
rates.  To  the  extent  our  cost-of-service 
standards  will  encourage  most  cable 
operaton  to  elect  the  benchmarking 
approach  to  setting  rates,  the  primary 
impact  of  these  standards  will  be  that 
most  rates  will,  in  fact,  be  set  by  the 
benchmaiis  approach.  We  seek  comment 
on  the  impact  of  the  standards  that  we 
could  adopt  in  this  proceeding.  We  also 
solicit  comment  on  the  extent  to  which 
cable  service  rates  are  already 
developed  on  the  basis  of  costs,  and  the 
methodologies  used  by  cable  operaton 
todosa 


o.  Annual  expenses.  23.  We  propose 
that  a  cost-based  showing  permit  the 
cable  operator  to  recover  operating 
expenses,  depredation,  and  taxes  as 
annual  expenses  of  providing  cable 
service.  We  will  prohibit  recovery 
through  regulated  cable  rates  of 
expenses  unrelated  to  provision  of 
regulated  cable  service.  We  solicit 
comment  on  these  tentative 
conclusions. 

(1)  Operating  expenses.  24.  Operating 
expenses  incun^d  by  cable  operaton 
could  be  expected  to  include  plant 
specific  costs  (e.g.,  maintenance),  plant 
non-specific  costs  (e.g.,  programming 
expense,  power,  engineering  and 
testing),  customer  operations  (eg., 
marketing,  billing  and  collectiou),  and 
corporate  operations  (e.g.,  legal, 
planning,  accounting  and  finance).  We 
tentatively  conclude  that  these  costs 
should  be  included  as  operating 
expenses  that  cable  operaton  are 
entitled  to  recover  in  rates  for  regulated 
cable  service.  We  believe  that  this  will 
permit  operaton  to  fully  recover  the 
reasonable  costs  of  providing  service  in 
high  cost  areas.  We  seek  comment  on 
this  tentative  conclusion.  We  also  seek 
comment  on  whether  other  operating 
expenses  should  be  recoverable.  We 
tentatively  conclude  that  programming 
expense  would  be  a  recoverable 
operating  expense,  but  would  not  be  a 
cost  element  for  inclusion  in  ratebase. 
We  solicit  comment  on  whether  we 
should  nonetheless  permit  a  profit  or 
mark-up  on  programming  expense  for 
development  of  cost-based  rates.  This 
could  create  incentives  for  cable 
operaton  to  provide  programming  but 
would  increase  charges  to  subscribera. 
We  solicit  comment  on  whether  cable 
operaton  will  continue  to  have 
sufficient  incentives  to  provide 
adequate  levels  of  programming  swvice 
without  an  allowed  profit  on 
programming  expense.  We  also 
tentatively  conclude  that  we  should  not 
permit  recovery  of  certain  special 
expenses.  Specifically,  we  propose  to 
exclude  lobbying  expenses, 
contributions  for  charitable,  social  or 
community  welfare  purposes, 
membenhip  fees  and  dues  in  social, 
service  and  recreational  or  athletic  clubs 
and  organizations,  and  penalties  and 
fines  paid  on  account  of  violations  of 
statutes  and  niles.  Our  rules 
presumptively  exclude  these  costs  fix>m 
costs-of-servioe  for  rates  for  telephone 
intentate  access  service.  Our  regulations 
governing  opmating  expenses  will  also 
determine  the  costs  that  must  be 
expensed  and  those  that  must  be 
capitalized.  We  solicit  comment  on 
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what  costs  should  be  •jqpsnssd  or 
capitalind. 

(2)  Depnciation.  25.  Dspradation  can 
aflact  rataa  in  twro  ways.  First, 
deprsdatian  axponsa  is  a  racurring 
expense  that  recovers  in  rates  the  cost 
of  the  depredated  asset  over  its  useful 
UIb.  Seamd.  accumulated  depredation 
is  the  sum  of  depredation  previously 
recovered  as  an  expense  and  is 
subtracted  from  gross  plant  to  calculate 
the  ratebase  to  wdiidi  the  preecribed  rate 
of  return  is  spplied. 

26.  Under  a  traditional  regulatory 
cost-of-service  scheme,  allowing  raoid 
depredation  will  increase  the  reguLsted 
company's  cash  flow  and  provide 
additional  funds  that  could  be  used  to 
upgrade  infrastructure,  although  the 
regulated  company  is  not  necessarily 
obligated  to  use  such  funds  for 
infrastructure  improvements.  On  the 
other  hand,  rapid  depredation  can 
increase  subscriber  rates.  In  the  cable 
context,  depredation  may  be  a 
significant  expense  in  current 
development  of  rates  for  cable  service; 
thxis.  limits  on  depredation  expense 
could  significantly  reduce  the  annual 
expenses  that  could  be  recovered  in 
rates  for  cable  service.  Depreciation 
practices,  therefore,  could  play  a 
significant  role  in  our  balandng  of  goals 
for  cost-based  rates  of  cable  service.  At 
the  same  time,  current  depreciation 
practices  may  vary  widely  across  the 
industry.  Thus,  depreciation 
requirements  could  have  a  significant 
imiMct  on  the  industry. 

27.  We  tentatively  condude  that  we 
should  prescribe  depredation  rates  for 
purposes  of  developing  cost-based  rates 
ror  regiilated  cable  service.  This 
prescription  could  be  an  industry-wide 
depreciation  rate  or  band  of  reasonable 
rates,  or  individual  rates  for  each  plant 
category.  We  could  also  require  cable 
operators  to  use  company-wide  expense 
as  reported  in  Securities  and  Exchange 
Commission  ("SEC")  finandal 
statements,  link  depredation  to  the 
spedfic  circumstances  in  each 
franchise,  or  adopt  some  other  standard. 
We  seek  comments  on  these 
alternatives.  Comments  favoring 
prescription  should  further  address  the 
niunber  of  depredable  plant  categories 
and  the  evidence  that  snould  be  taken 
into  account  in  setting  rates.  We  also 
solidt  comment  on  wnether  we  should 
prescribe  recovery  on  a  straightline 
remaining  life  basis,  or  some  other 
recovery  methodology.  Under  a 
straightline,  remaining  life  approach, 
the  depredation  rate  is  calculated  \mder 
the  foUovring  formula:  Depredation 
Rate«100%  Book  Value— Accumulated 
Depredation— Salv8ge%/Average 
Remaining  Life.  We  seek  comment  on 


how  salvage  value  should  be 
determined.  If  we  determine  that  we 
should  prescribe  depredation  rates,  we 
tmtatively  conclude  that  depredation 
should  be  based  on  the  book  value  of 
the  asset  as  opposed  to  its  economic  or 
fair  mariiet  value.  We  solidt  comment 
on  this  conclusion.  The  Commission 
will  consider  in  this  proceedins, 
wtMther  to  reqxiire  that  the  ratCNMse  be 
valued  for  ratemaking  purposes  at 
original  costs.  If  the  original  cost 
ratebase  is  adopted,  comment  is  sought 
on  the  imped  of  using  existing  book 
reserves  (which  may  or  may  not  refled 
original  cost  and  which  may  refled  use 
of  accelerated  depredation  methods),  as 
well  as  the  imped  of  prescribing 
depredation  rates  on  the  basis  of 
expeded  remaining  service  life. 

28.  We  further  tentatively  condude 
that  any  depredation  rates  we  prescribe 
should  be  designed  to  accurately  refled. 
and  recover  the  costs  of  the  asset  over, 
its  useful  life.  We  believe  that  this  will 
best  balance  subscriber  and  operator 
interests.  We  solidt  comment  on  what 
the  imped  on  cable  rates  would  be  if  we 
prescribed  for  the  purpose  of  a  cost  of 
service  showing  depreciation  schedules 
designed  to  allow  recovery  of 
capitalized  costs  over  the  maximum 
reasonable  expeded  life  of  the  plant.  We 
seek  comment  on  current  industry 
depredation  practices,  including  the 
nxunber  of  classes  of  depreciable  plant, 
service  lives,  retirement  schedules  and 
depredation  methods  (e.g.,  straightline, 
accelerated).  We  solidt  comment  on  the 
useful  life  and  salvage  value  of  all 
categories  of  fadlities  used  by  cable 
operators  to  provide  regulated  cable 
service. 

29.  As  an  alternative  to  prescription  of 
depredation  practices,  we  solidt 
comment  on  whether  we  should  for  the 
time  being  only  monitor  operator 
depredation  practices.  This  monitoring 
could  be  fadlitated  by  requiring  cable 
operators  to  explain  and  justify 
depredation  pradices  in  cost-of-service 
showings  and/or  by  requiring  reporting 
of  depreciation  practices  under  our 
collection  of  information  requirements. 
This  approach  could  reduce 
administrative  burdens  on  the 
Commission  and  cable  operators,  but 
may  involve  a  heightened  ride  of  higher 
rates  for  cable  subscribers.  We  solidt 
comment  on  this  alternative. 

(3)  Taxes.  30.  We  propose  to  allow,  in 
determining  a  cable  operator's  annual 
expenses,  taxes  inciirred  in  the 
provision  of  regulated  cable  services. 
Taxes  would  include  only  those  payable 
by  the  business  entity.  Income  taxes 
payable  on  income  from  cable 
operations  by  individual  owners, 
partners  or  Subchapter  S  Corporation 


o%vners  would  not  be  recoverable  rates 
for  regulated  cable  service.  This  would 
indude  all  state  and  faderal  taxes  on  the 
provision  of  cable  service  and  on 
income  taxes  attributable  to  the 
provision  of  regulated  cable  service.  We 
solidt  comment  on  this  condusion. 

b.  Rat^xjsB.  31.  As  indicated,  we 
propose  to  permit  cable  operators  to 
recover  in  rates  for  cable  service  a  return 
on  the  investmmt — i.e.,  ratebase— used 
to  provide  regulated  cable  service.  Oiir 
regulatory  requirements  concerning 
ratebase  are  lixely  to  have  a  significant 
imped  on  cost-based  rates  for  cable 
service.  We  tentatively  conclude  that 
cable  operators  should  be  permitted  to 
include  in  ratebase:  (1)  Plant  in  service, 
(2)  plant  held  for  future  use  within  a 
reasonable  period  of  time,  and  (3) 
working  capital,  for  the  piupose  of 
developing  cost-based  rates. 

(1)  Inant  in  service.  32.  Plant  in 
service  is  likely  to  be  the  largest  portion 
of  ratebase.  We  seek  comment  generally 
on  what  standards  we  should  employ  to 
determine  costs  that  may  be  included  in 
plant  in  service.  In  other  rate  regulated 
industries,  the  costs  that  the  regulated 
company  may  include  in  the  ratebase 
have  been  determined  by  applying  the 
used  and  useful  and  prudent  investment 
standards  to  the  original  construction 
cost  of  the  assets  dedicated  to  service. 
We  tentatively  conclude  that  we  should 
adopt  these  standards  to  govern  the 
costs  that  may  be  included  in  plant  in 
service.  We  tieek  comment  on  this 
tentative  conclusion. 

33.  Valuation  of  Plant  in  Service.  We 
propose  to  establish  standards  to 
determine  the  value  of  plant  in  service 
that  cable  operators  may  include  in 
ratebase.  The  value  of  the  plant  in 
service  will  be  a  major  determinant  of 
the  level  of  costs  that  operators  will  be 
entitled  to  recover  in  rates.  A  number  of 
approaches  have  been,  or  could  be,  used 
to  determine  the  value  of  plant  included 
in  ratebase:  market  value,  original  cost, 
replacement  cost,  and  reproduction 
cost,  or  a  combination  of  these 
approaches.  Under  a  market  value 
approach,  plant  in  service  would  be 
valued  at  the  fair  market  value  of  assets 
at  the  time  they  are  acquired.  The 
original  cost  approach  of  valuation  of 
plant  for  ratebase  purposes  can  best  be 
defined  as  the  initial  construction  cost 
of  the  profwrty,  adjusted  for  all 
subsequent  capital  transactions, 
induding  depredation,  retirements,  and 
improvements.  This  could  be  a 
relatively  simple  approach  to  apply 
because  cable  operators  and  regulators 
can  base  determinations  on  accoimting 
records.  The  results  of  this  approach  are 
also  not  affaded  by  economic 
conditions,  making  it  somewhat  eesier 
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to  determine.  It  also  fodlitates  the 
prescription  of  depreciation  rates  by 
fixing  the  objective  as  the  recovery  of 
the  actual  cost  of  construction  of  the 
cable  system.  However,  where  adequate 
accounting  records  have  not  been  kept, 
this  approach  may  be  more  difficult  to 
apply.  Under  a  replacement  cost 
approach,  plant  would  be  assigned  a 
value  of  the  cost  of  building  a  new 
"state  of  the  art"  bdlity.  This  approach, 
with  appropriate  safeguards  and 
commitments  from  the  operator,  could 
promote  infrastnicture  development.  In 
addition,  where  new  technology  and 
efficiencies  have  made  provision  of 
current  levels  of  service  with  new 
technology  less  expensive  than  the  cost 
of  existing  plant,  this  could  result  in 
savings  to  consumers.  Reproduction 
cost  is  the  present  cost  to  construct  the 
plant  that  is  in  service.  This  approach 
has  been  fiavored  by  regulators  in  several 
instances.  Under  applicable  judicial 
precedent,  regulators  have  wide 
discretion  to  select  a  methodology  for 
purposes  of  valuating  ratebase,  and  we 
will  select  an  approach  consistent  with 
that  precedent  that  best  implements  our 
balancing  of  goals  for  cost-based  rates  of 
cable  saivice.  We  request  comments  on 
each  approadi  to  valuing  plant  used  and 
useful  in  the  provision  of  regulated 
cable  sendee.  We  also  solicit  comment 
on  how  eadi  methodology  %rauld  effect 
systems  under  original  ownership,  and 
those  that  have  been  refinanced  or 
rebuilt.  We  also  seek  comment  on 
whether  the  Commission  should  adopt 
one  valuation  methodology  for 
determining  initial  regulated  rates 
determined  by  a  cost-of-servioe  showing 
and  another  for  assessing  proposed 
increases  in  rates  of  regulated  cable 
services  under  subsequent  cost-of- 
service  showfings. 

34.  Our  balancing  of  regulatory  goals 
for  cost-based  rates  for  cable  service  will 
determine  the  valuation  methodology 
that  we  select  bx  plant  in  service.  An 
original  cost  methodology  might 
produce  the  lonvest  rates  for  consimiers, 
and  wrould  additionally  permit  cable 
operators  to  folly  recover  the  costs 
incurred  to  construct  the  plant  used  and 
useful  in  provision  of  regulated  cable 
service.  On  the  other  hand,  a 
replacement  methodology  might 
encourage  operators  to  employ  new 
technologiea.  Our  choice  of  valuation 
methodomgy  may  also  aBasA  the  amount 
of  "excess"  acquisition  costs  that  could 
be  disallowed  from  ratebase,  discussed 
below,  for  those  operators  that 
purchased  a  cable  system  fior  amounts  in 
excess  of  the  value  of  the  plant  in 
service.  Our  valuilion  meuodology 
could  thus  have  a  significant  impact  on 


the  industry  which,  in  turn,  will  affect 
subscribers. 

35.  We  tentatively  conclude  that  we 
should  adopt  an  original  cost 
methodology  to  determine  the  value  of 
a  cable  operator's  plant  in  service  for 
ratebase  purposes.  As  indicated,  this 
may  produce  lower  rates  for  consumers 
while  permitting  cable  operators  to 
recover  the  costs  incurred,  by  the 
current  operator  or  the  previous  owner, 
in  constructing  assets  used  to  provide 
cable  television  service.  At  the  same 
time,  this  approach  does  not  necessarily 
preclude  recovery  of  excess  acquisition 
costs,  as  discussed  below,  to  the  extent 
we  permit  excess  acquisition  costs  to  be 
included  in  ratebase  or  amortized  over 
a  specified  number  of  years.  We  solicit 
comment  on  this  tentative  conclusion. 

36.  Excess  Acquisition  Costs.  Cable 
operators  that  have  purchased  cable 
systems  in  an  unregulated  environment 
may  have  paid  a  price  for  the  enterprise 
as  an  ongoing  business  that  exceeded 
the  value  of  the  plant  in  service  that 
would  be  permitted  under  the  valuation 
methodology  that  we  select  for  plant  in 
service,  i.e.,  fmr  such  operators  there 
will  be  an  "excess"  acquisition  cost 
Traditionally,  excess  acquisition  costs 
have  been  excluded  from  the  ratebase  of 
regulated  concerns,  at  least  in  part, 
because  they  are  seen  as  inappropriate 
costs  for  the  ratepayer  to  bear.  This  is 
because  the  premiums  from  excess 
acouisition  costs  directly  benefit  the 
seller,  not  the  ratraayer,  since  they  do 
not  contribute  to  the  plant  supporting 
service  to  consumers.  We  note  that 
subscribers  may  benefit  indirectly  from 
the  sale  if  the  purchaser  is  able  to 
realize  operating  efficiencies  that  are 
unobtainiable  by  the  seller,  but  tlds  is 
not  likely  to  be  the  case  where 
competition  does  not  exist,  since 
premiums  may  reflect  an  expectation  of 
monopoly  earnings.  Generally,  where 
competition  does  not  exist,  the 
presumption  is  that  premiums  reflect  an 
expectation  of  monopoly  earnings. 

37.  The  legislative  histoiy  of  the  Cable 
Act  of  1992  reveals  a  congressional 
concern  that  excess  acquisition  costs 
may  reflect  the  undue  market  power  of 
cable  operators  not  subject  to  effective 
competition,  which  has  envied  the 
industry  to  charge  rates  higher  than 
would  be  possible  in  a  more  competitive 
environment.  We  seek  comment  on 
whether  Congress  intended  that  vre 
disallow  excess  acquisition  costs. 

38.  Some  or  all  of  the  acquisition 
costs  in  excess  of  original,  replacement, 
or  reproduction  cost  would  ordinarily 
be  considered  goodwill  for  accounting 
purposes.  We  solicit  comment  on  the 
extent  to  which  cable  operators  may 
reasonably  assign  a  portion  of  the 


purchase  price  of  a  cable  system  in 
excess  of  value  of  the  plant  in  service, 
as  determined  imder  tne  valuation 
methodology  that  we  select,  to 
intangible  assets  such  as  customer  lists 
or  franchise  rights.  We  solicit  comment 
on  how  such  assignments  should  be 
determined  and  whether  we  should 
establish  limits  on  cable  operators' 
discretion  to  do  so. 

39.  We  also  solicit  comment  on  the 
appropriate  treatment  of  excess 
acquisition  costs,  including  any  portion 
thereof  that  can  appropriately  be 
assigned  to  intangible  assets  such  as 
goodwill,  customer  lists,  and  franchise 
rights.  As  indicated,  the  traditional 
practice  in  rate  regulation  is  to  disallow 
excess  acquisition  costs  from  rat^MM. 
On  the  other  hand,  it  may  be 
appropriate  in  some  cases  to  allow  such 
costs,  at  least  in  part  Where  company 
policy  has  resulted  in  expense 
recognition  of  expenditures  that 
produced  value,  still  retained  in  the 
company,  such  as  in  development  of 
customer  lists,  it  could  be  appropriate  to 
recognize  that  value.  There  may  have 
been  various  and  substantial 
expenditures  by  many  operators  which, 
as  a  matter  of  company  policy  or  as  a 
result  of  application  of  conservative 
accounting  practices,  have  been 
expensed  even  though  they  have 
effectively  resulted  in  the  creation  of 
assets  with  future  economic  value.  One 
such  area  where  this  may  be  true  is  in 
the  early  marketing  efforts  of  operators 
to  develop  their  customer  base,  e.g.,  the 
subscriber  list  Likewise  the 
expenditures  to  obtain  franchise  and 
operating  rights,  though  wholly  or 
substantially  written  off  eaiiy  on,  can  be 
considered  to  be  still  benefidal  in  that 
companies  are  still  operating  imder 
such  rights.  Similarly,  the  application  of 
certain  depredation  practices  may  have 
resulted  in  a  general  undervaluation  of 
property,  plant  and  equipment  on  the 
oooks  of  cable  operators  as  the  industry 
comes  undet  regulation.  We  note  that 
large  financial  losses  are  common  across 
the  industry  and  the  tmteofb  of 
various  organizaticmal  and  development 
costs,  and  accelerated  depreciation 
practices,  appear  to  be  at  least  partiy 
responsible  for  the  accumulation  of 
those  losses.  It  may  be  reasonable  to 
view  such  accumulated  losses  as  capital 
invested  with  an  expectation  of  recovery 
over  future  periods  as  the  industry 
reaches  maturity.  We  aeek  comment  on 
the  appropriate  treatment  of 
accumulated  losses.  Should  losses  be 
am(»tized  over  some  foture  period  and 
should  a  return  be  aUowed  on  such 
unrecovered  amounts  until  they  are 
folly  recoveiM?  Further,  should  there 
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be  acme  pnnrision  for  recovery  of  the 
return  fbragme  in  past  years  on 
umecoversd  expenditures,  and  should 
the  amount  provided  reflect  a  reduction 
for  tax  benefits  received?  Are  there 
specific  elements,  e.g.,  the  subscriber 
list,  for  which  such  provision  should  be 
made,  but  others  for  which  no  special 
provision  should  be  made?  And.  if 
considcKTStion  is  to  be  given  to 
previously  virritten  off  expenditiues  for 
customer  lists,  franchise  rights,  and 
other  organisational  items,  how  shall 
they  be  valued  now?  It  thus  may  be 
appropriate  to  allow  such  amounts  in 
ratebaee  or  to  recognize  their 
amortization  as  a  recoverable  operating 
expense.  We  solicit  comment  on 
whether  we  should  permit  this 
treatment  of  intangible  assets.  In 
addition,  an  equitt^le  balancing  of 
consumer  and  cable  operators  interests 
may  require  an  allowance  in  ratebase  of 
some  excess  acquisition  costs  in  view  of 
the  transition  of  the  industry  from  a 
nonregulated  to  a  regulated 
environment. 

40.  We  tentatively  conclude  that  the 
best  balancing  of  our  goals  for  cost- 
based  rates  will  be  achieved  by 
exclusion  of  excess  acquisition  costs 
from  ratebase,  including  portions 
assigned  to  goodwdll,  customer  lists, 
franchise  rights,  and  other  intangible 
assets.  To  the  extent  cable  operators  on 
the  record  of  this  proceeding  can 
demonstrate  a  newl  to  allow  such  costs 
in  ratebase  as  a  transition  mechanism  or 
that  such  costs  represent  a  value  to  the 
subscriber,  we  may  alter  this 
conclusion.  We  seek  comment  on  this 
tentative  conclusion,  and  on  its 
potential  impact  on  the  cable  industry, 
subscribers,  and  lenders. 

41.  To  the  extent  that  excess 
acquisition  costs  are  disallowed  fitim 
ratebase.  we  solicit  comment  on 
whether  we  should  allow  the 
amortization  of  such  costs  over  time  as 
an  annual  expense.  In  addition,  to  the 
extent  any  intangible  assets  are 
permitted  in  ratebase.  we  solicit 
comment  on  what  amortization  period 
should  be  required  for  such  assets.  We 
also  seek  comment  on  the  appropriate 
amortization  period.  We  note  that  an 
extended  period,  e.g..  40  years,  would 
have  the  efiiect  of  producing  the  lowest 
subscriber  rates.  We  seek  comment  on 
whether  cable  operators  require  a  more 
rapid  recovery  of  excess  acquisition 
costs,  either  permanently  or  as  a 
transition  mechanism. 

42.  Plant  Under  Construction.  We 
solicit  comment  on  whether  we  should 
impose  any  limits  on  inclusion  of  plant 
under  construction  in  ratebase.  We  also 
solicit  comment  on  what  practices  the 
cable  industry  currently  rollows  in 


accounting  for  plant  under  construction. 
Moreover,  we  seek  comment  on  whether 
the  Commission  should  apply  the 
traditional  rule  imder  ratebase/rate-or- 
return  regulation  that  plant  under 
construction  will  be  withheld  from 
ratebase  imtil  it  meets  the  used  and 
useful  test,  but  that  interest  during 
construction  can  be  capitalized. 

43.  Excess  Capacity,  Cost  Overruns 
and  Premature  Abandonments.  We  also 
seek  comment  on  whether  the 
Commission  should  require  exclusion 
from  ratebase  of  costs  incurred  by  a 
cable  operator  that  represent  excess 
capacity,  cost  overruns  and  premature 
abandonment.  We  solicit  comment  on 
whether  these  areas  require  regulatory 
Umitations  or  whether  we  can  monitor 
industry  practices  and  impose 
reqmrements  later  if  necessary.  To  the 
extent  we  permit  any  of  these  costs  in 
ratebase,  we  solicit  comment  on  several 
options  for  doing  so.  There  are  several 
ways  that  the  Commission  could  treat 
excess  capacity,  cost  ovemms  and 
premature  abandonments  for  ratebase 
purposes.  For  example,  we  could  permit 
the  entire  cost  to  be  included  in 
ratebase.  This  would  allow  the  cable 
operator  to  recover  capital  and  a  return 
on  capital.  This  option  shifts  all  risk  on 
to  the  consumer.  Or,  we  could  exclude 
frt)m  ratebase  any  costs  that  represent 
excess  capacity,  cost  overruns  and 
premature  abandonments.  This  would 
reduce  costs  that  must  be  borne  by 
subscribers  but  could  discourage 
operators  from  undertaking  the  risks  of 
making  facility  improvements.  As  an 
intermediate  approach,  we  could  permit 
depreciation  or  amortization  of  the  costs 
of  excess  capacity,  cost  ovemms  and 
premature  abandonments  but  exclude 
them  frt)m  ratebase.  This  would  allow 
operators  to  recover  such  costs  over 
time  but  would  not  allow  an  annual 
investment  return  on  them.  Should  we 
permit  amortization  of  such  costs,  we 
solicit  comment  on  the  appropriate  time 
period.  In  any  amortization,  we  also 
seek  comment  on  whether  the  return  of 
capital  should  be  defined  to  include 
both  equity  and  debt  capital  or  only 
debt  expense.  We  tentatively  conclude 
that  it  should  include  only  debt 
expense. 

12)  Working  capital.  44.  As  indicated, 
we  propose  to  permit  cable  operators  to 
include  working  capital  in  ratebase. 
Working  capitalis  mnding  supplied  by 
investors  to  support  the  regulated 
operation  between  the  time  the  operator 
pays  its  creditors  and  the  time  it 
receives  payment  from  its  customers. 
Working  capital  can  be  either  a  negative 
or  positive  amount.  We  request 
comment  on  whether  the  cable  industry 
generally  incurs  a  negative  or  positive 


working  capital  requirement  in  its 
provision  of  regulated  cable  service.  We 
also  note  that,  traditionally,  cost  of 
service  regulation  has  required  that  the 
leads  and  lags  associated  with  payments 
should  be  analyzed  in  determining 
working  capital.  We  recognize  that  this 
is  an  arduous  task  for  most  companies. 

45.  One  approach  to  handling 
working  capital  would  be  to  determine 
an  industry-wide  working  capital 
allowance.  Another  would  be  to  allow 
individual  operators  to  use  a  balance 
sheet  approach  to  determine  working 
capital.  This  would  require  a 
determination  of  the  average  difi'erence 
between  current  assets  and  current 
liabilities.  Alternatively,  we  could 
require  that  cable  operators  study  the 
timing  of  operating  revenues  and 
disbursements  (a  lead/lag  study)  to 
determine  the  moimt  of  working  capital 
included  in  ratebase.  This  would  be 
more  burdensome  than  a  simple  balance 
sheet  determination  of  working  capital 
but  could  more  closely  reflect  the 
amount  of  working  capital  contribution 
form  investors  necessary  for  operation 
of  the  business.  This  is  because  a  lead/ 
lay  study  will  reveal  the  extent  to  which 
revenues  received  prior  to 
disbursements  can  meet  working  capital 
needs.  We  solicit  comment  on  each  of 
these  approaches. 

c.  Rate-of-retum.  46.  As  noted  above, 
we  propose  to  permit  cable  operators  to 
recover  in  rates  for  regulated  cable 
service  a  reasonable  return  on 
investment  used  and  useful  in  providing 
regulated  cable  service.  We  tentatively 
conclude  that  it  will  not  be  possible,  as 
a  practical  matter,  to  establish  a  separate 
rate  of  return  for  provision  of  cable 
service  within  each  franchise  area  or  for 
each  cable  company.  While  providing 
for  a  determination  of  separate  rates  of 
return  for  each  franchise  area  or 
company  might  permit  the  most 
acciirate  balancing  of  subscriber  and 
operator  interests,  this  advantage  is 
outweighed  by  the  increased  burden  on 
local  franchise  authorities,  cable 
operators,  and  the  Commission  of 
developing  myriad  rates-of-retiun.  Nor 
do  we  believe  that  the  factors  on  which 
a  rate-of-retum  is  based  are  likely  to  be 
so  different  that  it  is  necessary  to 
establish  separate  rates-of-retum. 
Accordingly,  in  this  informal  notice  and 
comment  rulemaking  proceeding  we 
propose  to  establish  a  single  rate-of- 
retum  for  provision  of  regulated  cable 
service  by  all  cable  operators  for  the 
purpose  of  setting  rates  based  on  a  cost- 
of-service  showing.  We  solicit  comment 
on  this  analysis  and  proposal.  However, 
we  further  solicit  comment  on  the 
alternative  of  establishing  rates-of-retura 
for  groups  or  types  of  cable  operators 
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based  on  the  major  considerations  that 
can  giiide  establishment  of  rates-of- 
retiun.  This  could  provide  for  variations 
to  the  industry  rate  of  retiun  based  on 
appropriate  factors.  We  solicit  comment 
on  what  these  factors  would  be  and  how 
this  approach  could  be  constructed. 

47.  ilie  rate-of-retiim  that  we 
establish  in  this  proceeding  will  be 
determined  primarily  by  the  balancing 
of  the  goals  that  we  select,  discussed 
above,  for  cost-based  rates  for  regulated 
cable  service.  As  we  noted  dx>ve. 
Congress  declared  the  policy  of  the  Act 
to  include  both  the  protection  of 
consumers  and  the  economically 
justified  expansion  of  cable 
infrastructure.  We  seek  comment  on 
how  to  balance  those  goals  in  fixing  the 
rate  of  return  level.  If  the  primary  goal 
is  ensiuing  the  subscribers  pay  rates  that 
are  consistent  with  a  competitive  level, 
for  example,  we  may  select  a  relatively 
lower  rate-of-retum  within  the  "zone  of 
reasonableness"  in  which  ratepayer 
interests  are  protected.  Alternatively,  if 
we  want  primarily  to  encourage 
reinvestment  in  infrastructure,  we  may 
select  a  relatively  higher  rate-of-retum, 
within  the  zone  of  reasonableness. 

48.  In  addition,  we  believe  that  the 
rate-of-retiun  we  select  must  be  based 
on  a  careful  analysis  of  the 
considerations  that  this  agency,  other 
regulators,  and  courts  have  employed  in 
setting  and  reviewing  rates-of-retum  for 
other  industries  subject  to  rate 
regulation.  Accordingly,  we  proposed 
that  the  rate-of-retum  for  regulated  cable 
service  shall  be  estabUshed.  at  least  in 
part,  by  identifying  the  rate-of-retiim  of 
a  surrogate  industry  or  activity,  or  of 
several  industries  or  activities.  We 
propose  that  this  be  accomplished  by 
first  choosing  a  surrogate  that  has 
comparable  risk  to  that  of  the  cable 
industry.  We  propose  that  we  then 
determine  the  siirrogate's  cost  of  capital 
by  ascertaining  the  cost  of  equity  and 
the  cost  of  debt  of  the  surrogate  and 
then  deriving  a  composite,  weighted 
average  cost  of  capital  based  on  the 
capital  stmctutre  (debt/equity  ratio)  of 
the  surrogate.  The  resulting  figure 
would  be  the  rate-of-retum  of  the 
surrogate  that  would  then  weigh  heavily 
in  our  determination  of  the  rate-of- 
retum  for  regulated  cable  service. 

49.  We  also  proposed  that  we 
carefully  consider  the  difiisrences  in  the 
financial  characteristics  and  capital 
stmctura  of  the  surrogate  or  surrogates 
and  the  cable  industry  in  determining 
the  rate-of-retlun  of  regulated  cable 
service.  The  cable  industry  differs  from 
mature  regulated  industries  like 
telephone,  gas  and  electric,  each  of 
which  is  characterized  by  a  steady 
return  on  investment.  The  cable 


industry  is  still  a  relatively  new 
industry,  characterized  by  growth  and 
reinvestment  of  earnings  with  the 
possibility  that  the  expectations  of 
investors  in  the  cable  industry  difiier 
from  other  regiilated  industries. 
Moreover,  the  cable  industry,  unlike 
industries  such  as  telephone,  relies 
heavily  on  private  and  semi-public 
sources  of  capital.  We  seek  comment  on 
the  capital  structiue  of  the  cable 
industry  in  comparison  to  traditional 
regulated  industries.  We  initially  have 
found  that  current  cable  industry 
practice  is  difficult  to  evaluate  given 
that  much  financing  is  provided  by 
private  or  closely  held  companies  that 
do  not  publish  SEC  scmtinized 
statements  of  position.  At  least  some 
cable  operators  have  very  high  leverage 
(that  is,  debt  contributing  all  but  a  small 
portion  of  total  capital).  We  seek 
comment  on  the  impact  of  the 
requirements  that  we  could  adopt  in 
this  proceeding  on  the  current  overall 
financial  structure  of  cable  industry.  For 
instance,  if  we  relied  upon  the 
traditional  capital  structure  of  regulated 
industries  (e.g.  50%  debt/50%  equity)  in 
determining  the  cost  of  capital  for  the 
cable  industry,  what  would  be  the 
impact  on  the  cable  industry?  We  solicit 
comment,  including  detailed  economic 
analysis,  on  the  extent  that  these 
differences  should  affect  our 
development  of  a  rate  of  retum  for 
regulated  cable  service.  We  also  solicit 
expert  economic  analysis  on  what  is  a 
reasonable  retum  on  investment  for 
regulated  cable  service  and  on  what 
models  the  Commission  should  rely  in 
order  to  achieve  a  reasonable  rate  of 
retiun.  We  solicit  comment  on  this 
general  approach  to  determining  the 
rate-of-retum  of  the  cable  industry.  We 
also  solicit  comment  on  how  often  the 
prescription  should  be  revisited  and 
represcribed.  If  the  S&P  400  approach 
described  below  is  adopted,  should  the 
allowed  rate  of  retum  be  automatically 
updated  annually?  If  a  more  elaborate 
methodology  is  adopted,  how  often 
should  a  proceeding  be  imdertaken? 

50.  Regulated  Cable  Service 
Surrogates.  We  tentatively  conclude  that 
the  choice  of  the  surrogate  to  use  in 
determining  the  rate-of-retum  of 
regulated  cable  service  should  be  guided 
primarily  by  an  assessment  of  risk. 
Thus,  we  proposed  to  choose  a  surrogate 
that  experiences  the  same  approximate 
risk  of  economic  loss  as  the  provision  of 
regulated  cable  service.  We  soUdt 
comment  on  other  factors  that  could 
guide  oiu-  choice  of  a  surrogate  or 
surrogates.  In  the  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No  92-266, 
58  PR  48  (January  4, 1993).  we  proposed 


the  Standard  &  Poors  400  Industrials 
(S&P  400)  as  a  siurogate  and  sought 
comment  comparing  the  average  cost  of 
capital  for  companies  in  the  SftP  400  to 
regulated  cable  service.  We  tentatively 
conclude  that  the  S&P  400  offiars  a  broad 
range  of  investor  expectations  of  the 
trade-off  between  risk  and  retum,  and 
that  investors  in  S&P  400  firms 
experience  risks  of  economic  loss  that 
are  roughly  equivalent  to  those 
experienced  in  the  provision  of 
regulated  cable  service.  Accordingly,  we 
tentatively  conclude  that  either  the  S&P 
400  as  a  whole,  or  a  subgroup  of  firms 
within  it,  can  constitute  a  reasonable 
surrogate  for  regulated  cable  service  and 
that  the  cost-of-capital  of  the  S&P  400 
shall  be  our  primary  guide  in 
determining  the  rate-of-retum  of 
regulated  cable  service.  We  solicit 
comment  on  this  analysis  and  tentative 
conclusion.  Furthermore,  we  seek 
comment  on  the  extent  that  companies 
in  the  S&P  400  demonstrate  a  range  of 
financial  strength — as  manifested  by  the 
range  of  ratings — ^that  would  accurately 
reflect  the  range  of  financial  strength  for 
companies  in  the  cable  industry.  We 
also  solicit  comment  on  whether  a 
different  surrogate  should  be  used,  such 
as  regulated  telephone  companies. 

51.  Cost  of  Equity.  Cost  of  equity  can 
never  be  more  man  estimated  because 
there  is  no  written  guarantee  that  a 
stockholder  will  receive  any  retum. 
Genei^y,  we  have  relied  upon  market 
based,  forward  looking  methods  to 
evaluate  investor  expectations  for 
surrogate  common  stocks.  There  are  two 
common  methods  of  measiuing  the  cost 
of  equity,  the  discounted  cash  flow 
method  ("DCF")  and  the  risk  premium 
analysis  method,  that  could  be  used  to 
estimate  cost  of  equity.  The  DCF 
methodology  relies  upon  the  use  of 
current  dividends  and  stock  prices 
combined  with  analyst  estimates  of  long 
term  earnings  growth  to  estimate  the 
retum  on  equity  demanded  by  investors. 
According  to  the  DCF  formula,  the 
retum  investors  expect  to  earn  on  a 
share  of  common  stock  equals  the 
dividend  yield  they  expect  from  that 
share  plus  the  long-term  growth  they 
expect  in  eamings.  For  telephone 
utihties,  the  ourent  dividend  yield  is  a 
significant  fraction  of  the  investor 
expected  retiun.  For  the  S&P  400, 
ourent  dividend  yield  is  a  much  lower 
fraction  of  the  investor  expected  retum. 
For  the  cable  industry,  investors  appear 
to  rely  predominantly  on  long  term 
eamings  and,  thus,  the  DCF  estimate  is 
wholly  dependent  on  the  analyst  l(Hig 
term  growth  estimates.  Parties 
proposing  surrogates  %vith  no  current 
dividends  should  pay  particular 
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attantioD  to  the  stability  and  range  of 
long  tenn  analyst  estimates.  The  risk 
prsmium  method  estimates  the  cost  of 
squity  by  developing  a  risk  premium, 
typically  by  compaitag  historic  data  on 
squity  returns  and  bond  yields,  that  can 
be  added  to  a  current  long  term  bond 
rate,  such  as  US  Treasury  bonds.  There 
is  no  set  formulation  of  the  risk 
premium  method. 

One  that  has  achieved  some 
theoretical  prominence  is  the  capital 
asset  pricing  model  (CAPM).  A  more 
recent  version  of  the  CAPM  is  the 
arbitrage  pricing  model.  It  should  be 
noted  that  neither  the  CAPM  nor  the 
arbitrage  model  has  yet  been  given  great 
weight  in  regiilatory  proceedings.  Two 
of  the  more  serious  problems  have  been 
determining  an  acceptable  risk  premium 
and  adjxisting  the  measiire  of  risk  to 
reflect  current  (rather  than  historic) 
investor  risk  expectations.  CAPM  uses 
estimates  of  the  risk  of  a  siirrogate  stock 
by  locdung  st  how  the  stock  price  has 
fluctuated  in  relationship  to  the  market 
as  a  whole.  Its  risk  estimator,  beta, 
equals  one  if  the  stock  is  no  riskier  than 
the  overall  stock  market.  Utility  stocks 
have  typically  had  betas  significantly 
less  than  one  (indicating  less  risk  than 
the  stock  market  as  s  whole).  CAPM  also 
requires  an  estimate  of  the  risk 

Eremium— generally  taken  as  the 
istoric  difference  between  some 
measure  of  stock  returns  for  the  stock 
market  taken  as  a  whole,  and  vields  on 
US  Treasury  bonds.  The  bets  for  thf 
S&P  400,  which  is  itself  broadly 
representative  of  the  market,  is  one.  The 
CAPM  estimate  for  a  surrogate  company 
is  calculated  by  multiplying  beta  times 
the  risk  premium  and  adding  the 
current  yield  on  bonds.  We  seek 
comment  on  the  beta  and  risk  premium 
appropriate  for  regulated  cable  service. 
We  also  seek  comments  comparing  the 
appropriateness  of  the  OCF  and  CAPM 
approaches  for  setting  the  cost  of  equity 
for  regulated  cable  service.  We  seek 
comment  on  which  approach  or 
combination  of  the  two  approaches  we 
should  use. 

52.  In  the  Telco  Reform  Notice  we 
examined  the  historic  (1982-1992 
IstQtr)  risk  premium  between  the  yield 
on  public  utility  "Aa"  rated  bonds  and 
companies  with  estimated  costs  of 
equity  in  the  lower  half  of  the  S&P  400. 
The  risk  premium  ranged  from  1.5%  to 
4.3%.  with  half  of  the  estimates  falling 
between  3%  and  4%,  another  third 
evenly  falling  in  the  ranges  2.5%-3.0% 
and  4.0%-4.5%,  and  the  remainder 
falling  below  2.5%.  We  tentatively 
conclude  that  the  cost  of  equity  for  risks 
comparable  to  the  average  S&P  400 
company  would  be  no  more  than  5% 
above  the  yield  on  public  utility  "Aa" 


grade  bonds.  Baaed  on  recent  bond  yield 
of  approximately  7.5%,  this  would 
proauce  a  cost  of  eouity  of  no  higher 
than  13%.  If  the  risK  of  regulated  cable 
service  is  judged  to  be  comparable  to  the 
risks  of  the  lowest  quartile  of  S&P  400 
companies,  the  cost  of  equity  would  be 
closer  to  12%.  If  regulated  cable  service 
was  judged  to  be  more  comparable  to 
the  risks  of  the  highest  quartile  of  S&P 
400  companies,  the  cost  of  equity  would 
be  around  15%.  We  solicit  comment  on 
whether  we  should  use  a  cost  of  equity 
based  on  the  average  S&P  400  company 
or  on  companies  in  a  particular  earnings 
quartile  of  the  S&P  400,  and  on  the 
relative  risks  of  cable  programing 
service  as  compared  to  the  S&P  400 
companies.  We  also  request  comment 
on  other  potential  surrogates  for  the 
regulated  cable  services  of  the  cable 
industry.  If  we  use  the  S&P  400,  or  a 
subgroup  of  S&P  400  companies,  as  the 
primary  surrogate  for  determining  an 
appropriate  cost  of  equity  of  regulated 
cable  service,  we  tentatively  conclude 
that  the  cost  of  equity  will  be  in  the 
range  of  12%-17%.  This,  in  turn, 
assuming  a  debt/equity  ratio  of  50%, 
would  lead  to  a  rate-of-retum  for 
regulated  cable  service  of  between 
approximately  10%  to  12.4%.  Given 
market  changes  in  the  cost  of  debt  and 
equity,  we  tentatively  conclude  that  a 
rate  of  return  somewhere  in  the  range  of 
10%  to  14%,  after  taxes,  would  reflect 
a  reasonable  bdancing  of  subscriber  and 
cable  operator  interests  and  that  we 
could  select  a  final  rate  of  return  within 
this  range  to  achieve  our  balancing  of 
goals  for  cost-based  rates  for  cable 
service.  We  solicit  comment  on 
selection  of  a  maximiun  rate  of  return 
for  regulated  cable  service  within  this 
range. 

53.  Cost  of  Debt.  We  solicit  comment 
on  what  methodology  the  Commission 
should  adopt  for  measiiring  the  cost  of 
debt.  We  tentatively  conclude  that  this 
will  be  in  large  part  a  factual 
examination  of  the  cost  of  debt  of  the 
surrogate.  We  solicit  comment  on  what 
debt  instruments,  or  weighting  of 
different  types  of  instruments,  we 
should  evaluate  for  this  purpose.  We 
also  solicit  comment  on  whether  we 
should  include  preferred  stock  as  debt. 
Finally,  we  solicit  comment  on  whether 
we  should  accord  any  weight  to  existing 
(embedded)  debt  of  the  cable  industry  in 
determining  an  appropriate  cost  of  debt. 

54.  Measures  of  financial 
Performance.  As  indicated,  we  propose 
to  carefully  examine  the  impact  on  the 
cable  industry  of  the  rate  of  return — and 
of  the  other  cost-of-service  standards — 
that  we  could  prescribe  in  this 
proceeding.  A  critical  aspect  of  that 
assessment  will  be  an  appropriate 


measure  of  current  financial 
performance  of  the  cable  industry  and  of 
the  provision  of  cable  service.  We  solicit 
comment  on  what  methodology  we 
should  employ  for  this  purpose.  We 
tentatively  reject  a  cash-flow  analysis  as 
the  appropriate  meesure  of  finandal 
performance  because  it  does  not  take 
into  accoxmt  the  character  of  cash 
revenues  and  expendittires.  Thus,  cash 
expenditures  that  represent  investment 
or  return  of  capital  (loan  amortization) 
may  be  appropriately  characterized  as 
positive  earnings  for  purposes  of 
measuring  financial  performance.  We 
tentatively  conclude  that  we  will 
evaluate  the  current  performance  of 
provision  of  cable  service  subject  to 
regulation  under  the  cost-of-service 
standards,  including  the  prescribed  rate- 
of-retum,  that  we  will  adopt  in  this 
proceeding.  We  will  measure  financial 
performance  based  on  costs  presented  in 
accordance  with  our  cost-of-service 
requirements.  We  solicit  comments  on 
this  tentative  conclusion. 

55.  We  also  solicit  comment  on  what 
test  year  methodology  should  be 
employed  for  measuring  the  rate-of- 
retum  for  a  cable  company  making  a 
cost-of-service  showing.  Traditionally, 
regulatory  authorities  use  a  test  year 
which  measures  a  regulatee's  operating 
experience  during  a  twelve-month 
period  as  a  basis  ifor  determining 
representative  levels  of  revenues, 
expenses  ratebase  and  capital  structure. 
Commenting  parties  should  also  address 
what  test  year  methodology  should  be 
adopted:  historical  test  year;  future  test 
year;  or  a  combined  historical  and 
future  test  year.  Under  a  historical  test 
year,  the  cable  operator's  0{>erating 
experience  is  adjusted  for  known  and 
measurable  changes.  This  provides 
flexibility  in  allowing  for  inflation  or 
attrition  changes.  Furthermore,  the 
historical  test  year  need  not  be  based  on 
a  calendar  year.  A  future  test  year  is  a 
projection  of  what  the  level  of  revenues, 
expenses,  ratebase  and  capital  structure 
will  be  in  the  rate  year,  with  the 
operating  experience  adjusted  for 
projected  changes.  Last,  a  combined 
historical  and  future  test  year  allows 
some  portion  of  the  test  year  to  be  based 
upon  recent  actual  operating  experience 
with  the  remainder  of  the  test  year 
based  on  financial  projections.  We  also 
solicit  comment  on  whether  we  shoiild 
use  one  of  these  test  year  methodologies 
for  determination  of  all  costs  and 
revenues  in  cost-of-service  showings. 

56.  We  also  seek  comment  on  whether 
we  should  incorporate  into  out  test  year 
methodology  an  investment  cycle 
approach  to  measuring  the  rate-of- 
retum.  Under  an  investment  cycle 
approach,  recoverable  costs  might  be 
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allocated  over  the  life  of  the  investment 
based  on  the  proportion  of  total 
subscriber  usage  in  the  test  year,  with 
the  rate-of-retum  measured  over  the 
projected  life  of  investment.  Under  this 
approach  negative  or  low  current 
earnings  might  not  justify  an  upward 
adjustment  in  rates  if  hi^ar  earnings 
are  expected  by  investors  later  in  the 
investment  cycle.  We  solicit  comment 
on  this  proposal.  We  also  solicit 
comment  on  whether  this  period  should 
be  prospective  only  or  should  include 
some  historic  data  (e.g.  cantered  on 
current  period).  We  further  seek 
comment  on  what  a  reasonable  investor 
time  horizon  period  for  measuring 
performance  would  be.  Should  the 
Commission  base  this  on  the  average 
prescribed  depreciable  life  of 
investment  or  some  other  measure? 

(3).  Cost  accounting  and  cost 
allocation  requirements,  (a)  Cost 
accounting  requirements.  57.  In  the 
Report  and  Order,  we  required  cable 
operators  to  maintain  their  accounts  in 
accordance  with  Generally  Accepted 
Accoxmting  Principles  (GAAP),  unless 
otherwise  directed  by  the  Commission. 
We  also  required  cable  operators  to 
maintain  accounts  in  a  manner  that  will 
enable  identification  of  appropriate 
costs  and  application  of  cost  assignment 
and  cost  allocation  procedures  to  cost 
categories  necessary  for  cost-of-service 
showings.  We  required  that  such 
categories  be  siifBdently  detailed  and 
supported  to  permit  verification  and 
audit  against  the  company's  accoimting 
records. 

58.  Financial  accounting  practices  of 
cable  operators  will  provide  the 
underlying  basis  for  identification  of 
expenses  and  revenues  involved  in  the 
provision  of  regulated  cable  television 
service.  We  have  already  required  that 
cable  operators  comply  with  GAAP,  but 
have  not  specified  any  accoimts  that 
must  be  maintained,  or  any  categories  of 
costs  that  must  be  derived  from 
accounts,  for  purposes  of  demonstrating 
costs  of  providing  cable  service.  We 
have  prepared,  and  attached  as  changes 
to  the  Commission's  rules,  possible 
supplemental  financial  and  cost 
accounting  requirements  that  we  could 
adopt  in  this  proceeding.  Iliese 
requirements  would  provide  substantial 
supporting  documentation  to 
presentations  of  costs  by  cable  operators 
in  cost-of-service  showings.  They  could 
also  fedlitate  allowance  or  disallowance 
of  costs  in  cost-of-servioe  showings  by 
providing  for  identification  of  types  of 
costs  in  the  specified  accoimts.  On  the 
other  hand,  they  could  impose 
additional  burdens  on  cable  operators. 
We  solicit  comment  on  the  relative  costs 
and  benefits  of  these  possible  additional 


requirements.  We  will  tailor  any 
additional  financial  or  cost  accounting 
requirements  that  we  adopt  to  an 
analysis  of  the  costs  and  benefits.  We 
also  solicit  comment  on  whether  we 
should  establish  a  more  comprehensive 
system  of  accounting  for  cost-of-service 
showings  similar  to  the  Uniform  System 
of  Accoimts  (USOA)  for 
telecommunications  companies  set  forth 
in  part  32  of  the  Commission's  rules.  A 
uniform  system  of  accounts  has  the 
advantage  of  fedlitating  both 
comparison  of  costs  between  firms,  and 
an  analysis  of  the  costs  of  individual 
firms.  On  the  other  hand,  it  can  impose 
significant  burdens.  In  the  event  that  we 
elect  to  adopt  a  uniform  system  of 
accounts,  we  solicit  comment  on  ways 
that  it  could  be  simplified  to  reduce 
burdens. 

b.  Cost  allocations  requirements.  59. 
In  the  Report  and  Order,  we  required 
that  cable  operators  generally  aggregate 
expenses  and  revenues  at  either  the 
franchise,  system,  regional,  or  company 
level  in  a  manner  consistent  with  the 
practices  of  the  operator  as  of  April  3, 
1993.  We  also  estabUsbed  cost 
allocation  requirements.  Costs 
aggregated  at  a  higher  level  are  to  be 
allocated  to  the  fi^chise  level 
proportional  to  the  number  of 
subscribers  in  the  franchise  area,  and 
costs  are  to  allocated  between  tiere 
proportional  to  the  number  of  channels 
on  ihe  tier.  We  established  procedures 
for  allocation  of  common  costs,  and 
required  that  cost  categories  for 
regulated  cable  service  exclude 
unrelated  expenses  and  revenues.  We 
solicit  comment  on  whether  we  should 
adopt  different  or  supplemental  cost 
allocation  requirements  for  purposes  of 
developing  cost-based  rates  for 
regulated  cable  service.  We  note  that,  in 
the  near  future,  telephone  services, 
personal  communications  services  (PCS) 
transport,  and  other 
telecommunications  services  may  be 
offered  by  cable  operators.  We  seek 
comment  on  whether  we  should  adopt 
new  or  supplemental  cost  allocation 
requirements  to  govern  allocation  of 
costs  between  regulated  cable  service 
and  unrelated  activities. 

60.  We  see  a  continuum  between  the 
poles  of  attempting  to  uniquely  identify 
all  the  costs  of  a  franchise,  and  MSO- 
wide  cost  averaging.  The  former 
approach  requires  accounting, 
allocations,  and  full  ratebase— rate  of 
return  investigation  at  the  franchise 
level.  While  this  approach  would 
provide  local  franchise  authorities  with 
the  maximum  discretion  in  determining 
the  costs  recoverable  in  local  basic  tier 
rates,  it  places  a  very  high  burden  on 
both  the  regulatory  authority  and  the 


cable  operator.  Currently  only  a  few 
ratebase— rate  of  return  proceedings  an 
conducted  each  year  by  all  authorities 
practicing  cost-of-service  regulation. 
Under  this  approach  it  is  conceivable 
that  thousands  of  cost-of-service 
showings  may  be  filed,  with  any  single 
MSO  a  party  to  hundreds  of  sudi 
proceedings.  Another  potential  effect  is 
that  the  amount  of  MSO-wide  price 
uniformity  would  be  reduced. 

61.  At  the  other  end  of  the  averaging 
continuum,  cost-of-service  showings 
would  be  greatly  simplified  by  using  a 
unitary,  industiy-wide  cost  of  capital; 
company-Avide  (MSO)  average  per 
subscriber  ratebase,  operating  expenses 
and  depreciation;  and  franchise  specific 
levies  (taxes  and  obligations).  The 
revenue  requirement  would  be 
developed  at  total  company  level  and 
the  average  per  subscriber  revenue 
requirement  would  be  allocated  to  a 
specific  franchise.  The  Commission 
would  evaluate  cable  programming 
service  rates  subject  to  complaint,  and 
local  franchise  authorities  would 
evaluate  basic  tier  rates,  based  on 
average  per  subscriber  costs  determined 
in  accordance  with  Commission 
requirements  plus  franchise  specific 
levies,  divided  by  the  number  of 
channels  providing  tiered  service. 

62.  Unaer  this  approach,  with  a 
minimum  of  franchise-specific  data, 
rates  based  on  cost-of-service  showings 
would  be  similar  across  the  franchise 
operations  of  an  MSO.  While  franchise 
authorities  would  not  be  faced  with  the 
full  burden  of  a  ratebase — rate  of  return 
proceeding,  they  would  have  a 
diminished  ability  to  tailor  rates  to  the 
specific  set  of  circumstances  that  apply 
to  a  particular  franchise.  Cost  averaging 
at  a  high  level  could  also  eliminate  any 
reflection  in  rates  of  regional  cost 
differences.  On  the  other  hand,  to  the 
extent  that  fivnchise  share  head-ends 
and  centralized  maintenance  and 
customer  service  facilities,  obtain 
capital  from  a  multi-franchise  entity, 
and  benefit  from  multi-system  discounts 
of  programming  rates,  averaging  would 
redace  duplicative  regulatory 
investigations  without  loss  of  accuracy. 

63.  We  seek  comment  on  each  of  the 
above  approaches.  What  modifications 
should  be  made  to  the  approach  that 
comes  closest  to  achieving  the  right 
balance  of  accuracy  and  administrative 
burden?  We  ask  for  comment  on  the 
ability  of  operators  under  each  of  the 
three  above  proposals  to  recover  their 
costs,  make  improvements  in  service, 
and  expand  channel  capacity  and 
program  offerings.  We  seek  comment  on 
the  impact  these  proposals  might  have 
on  the  ability  of  local  firanchise 
authorities  to  ensure  that  basic  tier  rates 
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■re  lessonable  and  our  ability  to  ensure, 
nb{ect  to  complaint,  tlut  cable 
progFamming  service  rates  are  not 
"unreeaonable". 

64.  We  also  seek  comment  on  tbe 
level  at  which  genwal  industry  practice 
%rauld  allow  the  maior  categories  of 
costs  to  be  identified.  What  costs  are 
fleneraUy  Joint  and  common  and  have  to 
be  allocated  to  the  franchise  level?  Is  a 
per  subscriber  basis  the  best  allocator? 
What  is  the  impact  of  •  per  subscriber 
allocator  on  the  allocatiai  of  costs  to 
systems  with  low  and  high  penetration 
rates?  How  mi^t  the  number  of 
channels  in  ti«ed  service  be  factored 
into  the  allocator  given  that  the 
relationship  between  cost  snd  channels 
is  not  linear? 

65.  In  addition,  ive  request  comment 
on  the  impact  of  various  amounts  of  cost 
averaging  on  rates.  Is  franchise-specific 
costing  consistent  with  our  goal  of 
TpifUniiring  overall  rate  disruption?  Is 
cost  averaging  consistent  with  our  goal 
that  cost-of-service  should  be  a  safety 
net  and  not  an  alternative  form  of 
regulation?  Under  company-wide  cost 
averaging,  how  would  a  cost-of-service 
showing  in  one  franchise  afEsct  rates 
based  on  the  benchmark  or  cost-of- 
service  showings  in  other,  related 
franchises?  Should  operators  be  able  to 
elect,  or  local  franchise  authorities 
select,  the  level  of  cost  averaging? 
Should  "Operator  election  of  cost 
averaging  be  all  or  nothing,  or  could  it 
difEar  from  franchise  area  to  franchise 
area?  Should  the  current  pattern  of  rate 
averaging  be  an  option,  and.  if  so, 
should  the  operator  and/or  the  local 
authority  be  allowed  to  tacrease  and 
decreese  averaging  over  time? 

(4)  Design  of  rates.  66.  In  foregoing 
sections,  we  have  addressed  regulatory 
requiremoits  that  will  determine  the 
costs  that  can  be  recovered  in  rates  for 
cable  service.  It  is  also  necessary  to 
establish  requirements  that  will  govern 
the  way  in  whidi  those  costs  will  be 
recovered  in  rates.  As  indicated,  in  the 
Report  and  Order  we  established  cost 
allocation  requirements.  We  required 
that  costs  ag^egated  at  higher  levels  be 
allocated  to  the  franchise  level 
proportional  to  the  number  of 
subscribers  in  the  franchise  area,  and 
costs  are  to  be  allocated  between  tiers 
proportional  to  the  number  of  channels 
on  tne  tier.  We  established  procedures 
for  allocation  of  common  costs,  and 
required  that  cost  categories  for 
allocation  of  common  costs,  and 
required  that  cost  categories  for 
regulated  cable  service  exclude 
unrelated  expenses  and  revenues.  We 
tentatively  conclude  that  these 
requirements  will  be  sufficient  fnr  the 
design  of  rates  to  recover  costs 


permitted  under  our  other  regulatory 
requirements.  We  solicit  conunent  on 
this  tentative  conclusion,  and  on 
whether  other  approaches  might  result 
in  a  more  appropriate  wav  of  designing 
rates  to  recover  permitted  costs. 

(5)  Affiliate  transactions.  67.  In 
transactions  that  do  not  involve 
affiliates,  we  intend  to  allow  cable 
operators  to  recover  the  actual  cost  of  a 
service,  or  to  reflect  in  rates  actual 
revenue  earned  for  providing  a  service. 
However,  prices  set  by  affiliates  may  not 
accurately  reflect  market  prices.  In 
particular,  transactions  with  affiliates 
can  be  priced  at  a  level  so  that  the 
regulated  enterprise  is  paying  an  undue 
portion  of  the  costs  of  the  nonregulated 
affiliate.  Hence,  thcw  may  be  poor 
indicators  of  underlying  value. 
Accordingly,  we  propose  to  establish 
affiliate  transaction  rules  concerning 
transactions  between  the  regulated  and 
nonregulated  portions  of  cable  systems. 
We  proposed  that  an  affiliated  entity 
shall  be  an  entity  with  a  five  percent  or 
greater  ovimership  interest  in  the  cable 
operator  including  general  partnership 
interests,  direct  ownership  interests, 
and  stock  interests  in  a  corporation 
where  such  stockholders  are  officers  or 
directors  or  who  directly  or  indirectly 
own  5  percent  or  man  of  the 
outstanding  stock,  whether  voting  or 
nonvoting.  We  also  intend  to  include 
within  the  scope  of  our  cable  affiliate 
transaction  rules  those  transactions  that 
occur  between  regulated  and 
nonregulated  portions  of  the  same  cable 
company,  e.g.  intracompany  transfers. 
We  solicit  comment  on  these  proposals. 
We  will  adopt  rules  that  will  prevent 
cable  systems,  in  cost-of-service 
showings,  from  imposing  the  costs  of 
nonregulated  activities  on  regulated 
cable  subscribers  through  improper 
cross-subsidization.  We  believe  that  this 
comports  with  the  legislative  intent  of 
the  Cable  Act  of  1992.  in  that  the 
Commission  should  ensure  that  rates  for 
cable  service  are  reasonable.  These 
requirements  will  generally  govern  the 
costs  incurred  in  affiliate  transactions 
that  cable  operators  may  seek  to  recover 
in  rates  based  on  a  cost-of-service 
diowing.  We  tentatively  conclude, 
furthermore,  that  our  affiliate 
transaction  rules  should  encompass 
transactions  with  affiliates  concerning 
programming.  In  the  Report  and  Order, 
we  generally  permitted  increases  in 
price  capped  rates  based  on  increases  in 
programming  costs,  but  limited  pass- 
through  of  costs  incurred  with  respect  to 
affiliated  programmers  to  no  more  than 
inflation.  We  solicit  comment  on 
whether  we  should,  and  provide  notice 
that  we  may,  in  this  proceeding  adopt 


OUT  affiliate  transaction  requirements 
instead  of,  or  as  an  alternative  to,  our 
inflation  limitation  on  pass-through  of 
programming  costs  incurred  with 
respect  to  affiliated  programmers.  We 
seek  comment  on  this  proposal  to  adopt 
affiliation  transaction  requirements. 

68.  We  propose  to  assure  that 
transactions  with  affiliates  do  not  result 
in  unreasonable  charges  for  regulated 
cable  service  based  on  cost-of-service 
showings  by  prescribing  the  method  of 
valuation  of  transactions  between  cable 
operators  and  affiliates  and  that  cable 
operators  seek  to  recover  in  a  cost-of- 
service  showmgs.  We  request  comment 
on  what  that  method  shcmld  be  used  to 
value  affiliate  transactions.  In  particular, 
%ve  invite  comment  on  whether  we 
should  require  cable  system  operators  to 
record  affiliate  transactions  at  prevailing 
company  prices  ofiiered  in  the 
marketplace  to  third  parties,  whenever 
the  supplying  affiliate  has  established 
such  prices.  We  note  that  this  option 
would  depart  from  cost-based  valuation 
and,  hence,  may  not  be  appropriate  for 
use  when  the  operator  has  elected  to 
make  a  cost-of-service  showing. 
Additionally,  this  method  may  be 
inappropriate  when  there  are  not 
substantial  third  party  transactions  that 
establish  a  credible  arm's  length 
transaction  price. 

69.  We  also  invite  comment  on 
whether  we  should  require  cable 
systems  to  record  affiliate  transactions 
at  their  estimated  fair  market  value. 
Under  this  option,  we  could  require 
cable  operators  to  record  each  affiliate 
transaction  at  the  higher  of  net  book  cost 
and  estimated  feir  market  value  when 
the  regulated  cable  system  is  the  seller 
and  at  the  lower  of  net  book  cost  and 
estimated  fair  market  value  when  the 
regulated  cable  system  is  the  purchaser. 
We  solicit  comment  on  these 
alternatives. 

C  Streamlining  Alternatives 

(1)  General  alternatives.  70.  The  Cable 
Act  of  1992  requires  the  Commission  to 
consider  alternatives  that  will  reduce 
administrative  burdens  on  subscribers, 
cable  operators,  franchising  authorities 
and  the  Commission  in  fashioning 
regulations  governing  the  basic  service 
tier.  We  may  also  consider  reduction  of 
administrative  biirdens  in  establishing 
regulations  governing  rates  for  cable 
programming  service.  As  indicated,  we 
recognize  that  traditional  rate-of-retum 
regulation  can  impose  significant 
biudens  and  that  a  goal  of  our  overall 
regulatory  approach  is  feasible 
implementation.  Accordingly,  we  sedc 
alternatives  that  will  streamline 
establishment  of  cost-based  rates  by ' 
cable  operators. 
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71.  W«  believa  that  such  atraamlinlng 
oould  be  •ocxMiiplithed  by  two  generaJ 
approadiM.  Pint,  w«  could  establi^ 
standards  of  reasonablmess,  cKhat  than 
the  bencfainaik  approach,  under  which 
existiag  rrtea  could  be  maintained  in 
effect,  obviating  the  need  hx  making 
cost-of-aenrioe  showings.  We  solicit 
coounent  on  whether  we  should 
establish  that  initial  FBtas  far  cable 
service  will  be  considarad  reMonable  if 
they  axe  no  highar  than  1986  rates 
ad|ttBted  ibrwud  both  by  a  general 
measure  of  inflation  and  a  productivity 
offset.  In  evaluating  this  proposal,  we 
solicit  comment  <hi  whether  it  is 
reasonable  to  assume  that  past  regulated 
rates  were  reasonable  as  cost-based,  or 
reasonrirfe  on  some  other  basis,  and 
that,  therefore,  such  rates  adjusted 
fbnward  for  inflation  and  a  productivity 
ofEset  oould  also  be  ooDsidered  cost- 
based.  Under  this  proposal  we  would 
use  the  productivity  ofbet  that  vn 
discuss  Dekfw.  We  also  solicit  comment 
on  the  appropriate  treatmoit  of  capital 
improvements  since  1966  under  this 
approach. 

72.  Another  potmtial  altnmative  to 
cost-of  service  proceedings  vrould  be  to 
permit  caUe  operatOTs  to  document  key 
cost  bctors.  financial  characteristics,  or 
other  combination  of  foctors  diet  could 
be  said  to  fuslify  existing  rates. 
Operators  who  could  domonstrate  the 
existence  of  siidi  factors  mig^t  than  be 
permitted  to  diarge  rates  equal  to  die 
oendmiaric  phu  an  "add-on"  amount 
attributd>Ie  to  those  extraordinary 
factors.  We  soUdt  comment  on  what 
bctoTs  could  be  used  to  show  that  such 
"add-ons"  are  presumptively  cost- 
justified,  thersoy  obviating  the  need  for 
oost-of-servioe  UKiwings. 

73.  Under  the  seoona  approadi  to 
streamlining,  we  would  estaUish 
simplified  or  reduced  showing 
requirements  for  thoee  operators 
electing  to  make  cost-of-service 
showinu.  One  possibility  under  this 
approadi  woula  be  that  cable  operators 
would  be  required  to  present  costs  in 
acavdanoB  widi  our  ooat-of-servioe 
standards  in  onl^  cme  or  a  few  areas  of 
costs.  For  example,  if  the  cost  studies 
that  we  are  initiating  in  this  proceeding 
reveal  tiiat  "excess"  acquisition  coeto  is 
the  category  of  coat»th^  most  accoimts 
for  the  competitive  and  non-competitive 
diffareotials.  it  mi^t  be  posrible  to 
require  ooIt  that  able  operators  in  cost- 
of-service  snowings  demonstrate  that 
their  proposed  cost-based  rates  exclude 
all.  or  a  portian  of,  excess  acquisition 
costs.  Or.  if  we  can  identify  key  areas  of 
cost  that  can  aocoont  far  substantial  rate 
diffsrencet.  and  if  the  operatOT  has 
experienced  costs  in  thoee  areas,  we 
could  permit  rate  adjustments  based 


only  on  showings  in  diose  areas.  We 
solicit  comment  on  whether  we  oould 
limit  cost-of-sarvioB  showings  to  this  or 
other  £act(u^,  and  on  what  those  factors 
would  be.  We  also  solicit  comment  on 
wliether  we  could  use  ratios  of  sobm 
financial  charactnistics,  such  as  a  ratio 
of  "excess"  ecquisition  costs  to  other 
assets,  to  obviate  the  need  fat 
identification  of  some  types  of  costs  by 
cable  operators.  Insteed.  the  ratio  %rould 
show  that  die  operator's  costs  in  the 
specified  areas  are  reesonable. 

74.  Another  alternative  for  simplified 
cost-of-service  showings  would  be  to 
permit  cable  operators  to  justify  rates 
based  on  average  costs  of  providing 
cable  service  based  on  the  costs 
experienced  by  aU  systemi.  or  of  similar 
systems  with  specified  defined 
characteristics,  rather  than  on  the 
individual  costs  of  the  system.  Under  an 
average  schedule  approach,  cost-of- 
service  showings  would  not  be  based  on 
the  individual  costs  of  the  operator, 
averaged  or  otherwise,  but  on  die 
average  costs  of  providing  regulated 
cable  service.  As  we  discuss,  permitting 
cable  operators  to  average  their  own 
costs  across  several  franchise  arses 
served  by  a  system,  or  aooes  several 
systems,  could  significandy  reduce 
administrative  burdens  on  operators  and 
regulators  beceuae  average  costs  would 
not  require  identification  of  direct  costs 
at  lower  levels  and  because  a  single  set 
of  average  costs  could  support  cost-of- 
service  showdngs  in  many  service  areas, 
instead  of  requiring  different  shovrings 
for  many  different  ueas.  We  solicit 
comment  on  the  use  of  cost  everaging  to 
reduce  administrative  burd«is  on  cable 
operators  and  regulators.  This  would  be 
similar  to  the  "average  ecfaedule" 
regulatory  sdieme  for  provision  of 
interstate  access  by  some  telephcme 
companies.  Under  that  regulatory 
sdieme,  some  700  small  local  eniiange 
earners  file  rates  based  not  on  their  own 
costs,  but  on  an  avoage  cost  schedule. 
This  approadi  oould  reduce 
administrative  burdens  by  obviating  the 
need  ha  identification  of  individual 
system  costs,  but  would  assume  the 
avaiMiility  of  sufficient  r^resentative 
costs  data  for  the  determination  aS 
averege  costs,  b  the  Report  and  Oder, 
we  rejected  this  alternative  for  use  as 
the  primary  method  of  regulating  cable 
service  rates  because  of  ths  lade  of 
suffident  data  and  because  of  qoestiotts 
as  to  the  fsasibility  of  updating  average 
industry  cost  data.  We  solidt  comment, 
however,  on  whether  this  approadi 
could  be  used  for  cost-of-service 
showings.  As  we  explain,  see  para.  80. 
infia.  our  coat  studies  wrill  exiMore  the 
feasibility  of  collecting  this  average  cost 


data,  and  «re  may  undertake  to  collect 
sudi  data  in  this  rulemaking.  We  also 
envision  that  permitted  average  costs 
that  could  establish  cost-based  rates 
would  reflect  the  cost-of-service 
stendsrds  that  we  will  adopt  in  this 
proceeding.  We  solidt  comment  on 
whether  we  should  adopt  diia 
alternative. 

75.  We  also  solidt  oonunant  on 
whether  we  oould  eet^lirii  m 
abbreviated  oost-of-servioe  showing  for 
significant  prospective  capital 
expenditures  ueed  to  improve  the 
quality  of  service  or  to  provide 
additional  services.  Under  this 
sbbreviated  showing,  operators  seeking 
to  raise  rates  to  recover  the  costs  of  a 
planned  upgrade  would  submit  only  the 
costs  of  the  upgrade  instead  of  all 
current  costs.  U  otherwise  in  accordance 
with  our  cost-of-service  requirements, 
the  costs  of  the  upgrade  would  then  be 
added  to  die  rate  permitted  under  the 
benchmark  and  price  cap  approadi  to 
the  extent  costs  could  not  be  recovered 
under  that  approadi.  The  recovery  of 
these  costs  Mrould  also  need  to  comply 
with  our  cost  allocation  requirements, 
particularly  to  enstire  that  only  the  costs 
allocable  to  regulated  services  are 
imposed  on  subscribers.  This  approadi 
could  reduce  burdens  on  cable  operators 
and  regulators  by  eliminating  the  need 
for  development  and  examination  of  all 
costs  to  support  the  desired  rate,  while 
permitting  operators  to  make  facility 
and  service  improvements.  We  seek 
comment  on  tMs  streamlining  approach, 
and.  in  particular  on  the  extent  to  which 
our  benchmarks  and  price  cap  approach 
already  reflect  the  costs  of  system 
upgrades  and  service  improvements. 

U)  Small  S3rstenis.  76.  Under  the 
Cable  Act  of  1992,  the  Commission  is  to 
design  its  rate  regulations  in  a  mannn 
that  reduces  "the  administrative 
burdens  and  cost  of  compUance  of  cable 
systems  that  have  1,000  or  fewer 
subscribers."  In  crafting  our  rate 
regulations,  we  have  been  careful  to  take 
this  mandate  into  account  We  soUdt 
comment  on  whether  %re  should 
additionally  establish  modifications  to 
the  reouirements  that  we  will  adopt 
generally  to  govern  cost-of-service 
showings  that  wiU  reduce 
administrative  burdens  on  small 

S stems  making  cost-of-servioe 
owings.  Specifically,  we  solidt 
comment  on  sfipn^riate  modifiaitions 
to  these  requirements  to  eSsctuate  a 
reduction  in  burdens  for  small  systems. 
We  also  solidt  comment  on  whmier.  If 
yre  do  not  adopt  one  of  the  general 
streamlining  alternatives  discussed 
above  that  rould  be  applied  to  all 
systems,  we  should  nonetheless  adopt 
some,  or  all  of  them,  for  small  systems. 
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77.  Several  suggestions  hsve  also  been 
made  in  petitions  for  reconsideration  of 
the  Report  and  Order  that  could  be  used 
to  reduce  burdens  on  small  systems.  It 
has  been  suggested  that  we  exempt 
small  systems  from  rate  regulation.  We 
solicit  comment  on  whether  we  should 
establish  an  exemption  for  small 
systems  for  some  or  all  rate  regulation 
requirements  in  order  to  reduce 
administrative  burdens  on  them.  We  ask 
whether  this  would  be  consistent  with 
congressional  intent,  and  whether  this 
could  serve  to  promote  the  availability 
of  cable  television  service  in  rural  areas. 
Another  suggestion  would  establish  a 
presimiption  that  rates  are  reasonable  if 
the  net  revenue  of  the  small  system  is 
below  a  specified  level.  We  propose 
these  suggestions  as  additional 
possibilities  for  reducing  burdens  on 
small  systems  and  solicit  comment  on 
them. 

78.  We  also  solicit  comment  on  what 
definition  of  small  systems  we  should 
establish  for  purposes  of  cost-of-service 
requirements.  Should  small  system 
streamlining  provisions  apply  to 
systems  with  fewer  than  1,000 
subscribers  owned  or  affiliated  with 
multisystem  operators  (MSOs)?  Should 
we  limit  the  application  of  small  system 
streamlining  provisions  to  systems 
owned  or  amliated  with  MSOs  of 
certain  size?  For  example,  should  such 
provisions  be  applicable  only  to  systems 
that  have  fewer  tnan  1,000  subscribers 
and  that  are  owned  or  affiliated  with 
MSOs  that  have  fewer  than  500,000 
subscribers?  In  the  Report  and  Order  we 
carefully  examined  the  definition  of 
small  systems  for  piirposes  of 
application  of  provisions  designed  to 
reduce  administrative  burdens.  This 
issue  will  also  be  examined  on 
reconsideration.  We  will  coordinate  our 
treatment  of  small  system  burdens  for 
cost-of-service  showings  with  our 
examination  of  this  issue  on 
reconsideration. 

(3)  Equipment.  79.  The  Cable  Act  of 
1992  requires  the  Commission  to 
establish  standards  for  setting,  on  the 
basis  of  actual  cost,  the  rate  for  lease  of 
eqwpment  used  by  subscribers  to 
receive  the  basic  service  tier,  including 
converter  boxes  and  remote  control 
imits,  and  lease  of  monthly  connections 
for  additional  television  receivers.  In  the 
Report  and  Order,  we  established  a 
comprehensive  regxilatory  scheme  for 
development  of  cost-based  rates  for 
equipment  used  to  receive  the  basic 
service  tier.  We  solicit  comment  on 
whether  a  feasible  method  of  reducing 
administrative  burdens  of  rate 
regulation  of  equipment  charges  would 
be  to  ascertain  average  equh)ment  costs, 
for  some  or  all  categories  of^regulated 


equipment  charges,  and  permit 
operators  to  charge  these  rates  as  an 
alternative  to  the  method  of  determining 
charges  specified  in  the  Report  and 
Order.  Average  costs  could  be  the 
average  costs  experienced  by  all  systems 
or  of  groups  of  systems  based  on  defined 
system  characteristics.  As  with  average 
schedules  for  provision  of  cable  service 
generally,  discussed  above,  this 
approach  would  require  the  availability 
of  representative  equipment  costs.  We 
solicit  comment  on  whether  the 
Commission  should  seek  to  implement 
this  approach.  We  seek  data  on  average 
equipment  costs,  and  whether  there  are 
significant  regional  or  other  differences 
in  equipment  costs  experienced  by  cable 
operators.  The  Commission  may 
additi(Mially  seek  to  obtain  information 
on  equipment  costs  as  part  of  the  cost 
studies  that  will  be  conducted  in 
conjunction  with  this  proceeding.  We 
also  solicit  comment  on  whether  this 
approach  would  comply  with  the 
"actual  cost"  standard  for  equipment 
rates  in  the  Cable  Act  of  1992. 

IV.  Cost  Studies 

80.  As  indicated,  in  this  proceeding 
we  will  carefully  consider  the  impact  on 
the  cable  industry  of  the  requirements 
that  we  could  adopt  to  govern  cost- 
based  rates  for  cable  service.  We  have 
determined  that  information  concerning 
costs  of  cable  service  and  the  financial 
and  accoimting  practices  of  the  cable 
industry  is  necessary  for  achieving  a 
complete  record  on  which  to  base  a 
decision.  Comments  will  provide  such 
information.  However,  we  have 
determined  that  in-depth  information 
from  individual  companies  would  be 
helpful.  Accordingly,  we  are  delegating 
to  the  Chief,  Mass  Media  Bureau 
authority  to  conduct  cost  studies  of 
individual  companies.  This  will  include 
authority  to  order  individual  companies 
to  provide  information  specified  by  the 
Bureau.  These  studies  will  examine  the 
financial  structure  and  practices  of  the 
cable  industry  and  may  seek 
representative  cost  information  to 
enable  us  to  explore  fully  some  of  our 
streamlining  alternatives.  We  will 
additionally  assess  in  these  cost  studies 
whether  any  refinements  to  the 
competitive  benchmark  based  on  costs 
shoiild  be  made.  Any  information 
obtained  in  this  manner,  or  a  siunmary 
of  it,  will  be  placed  in  the  public  record 
of  this  proceeding. 

V.  Productivity  Ofiet 

81.  In  the  Report  and  Order,  we 
incorporated  an  aimual  inflation 
adjustment  into  our  price  cap 
mechanism  governing  rates  for  cable 
service.  We  conclud^  that  the  use  of  an 


index  would  help  achieve  the  statutory 
goal  of  reducing  administrative  burdens 
on  cable  systems,  consumers,  and 
regulators  by  permitting  rate  increases 
when  cable  operators  experience 
increases  in  the  cost  of  doing  business 
shared  by  all  sectors  of  the  economy, 
without  reqmhng  cable  operators  to 
make,  and  regulators  to  consider,  cost- 
of-service  showings.  As  a  result,  we 
adopted  the  Gross  National  Product 
Price  Index  (GNP-PI),  which  measures 
inflation  in  the  gross  national  product, 
as  the  aimual  adjustment  index  for  the 
cap  for  basic  service  tier  rates. 

82.  Under  our  rules,  regulated  cable 
operators  are  permitted  to  adjust  the 
capped  base  per  channel  rate  for  the 
basic  service  tier  annually  by  the  GNP- 
PI.  In  addition,  there  are  certain 
categories  of  costs  that  cable  operators 
are  permitted  to  "pass  through"  to 
subscribers  without  a  cost  of  service 
showing,  even  if  resulting  rates  exceed 
the  applicable  price  cap.  In  the  Report 
and  Order,  we  declined  to  adopt  a 
productivity  ofbet  to  the  GNP-PI  for  the 
non-programming  costs  incurred  by 
cable  companies  given  the  paucity  of 
information  in  the  record  that  would 
provide  a  basis  for  determining 
productivity  in  the  cable  industry.  We 
made  it  clear,  however,  that  we  would  ' 
seek  such  information  in  a  Notice. 

83.  An  important  consideration  imder 
any  form  of  regulation  that  is  based  on 
the  costs  of  production  is  how  to  take 
productivity  gains,  if  any,  into  accoimt 
While  we  recognize  that  the  GNP^I 
automatically  reflects  certain 
productivity  gains  in  the  economy,  it 
does  not  necessarily  reflect  the  entirety 
of  productivity  gains  experienced  by 
cable  operators.  While  productivity  may 
be  measured  in  several  ways,  it  is  our 
responsibility  in  this  proceeding  to 
consider  whether  to  apply  a 
productivity  ofiiset  feature  in  the  price 
cap  mechanism  for  cable  operators. 
Such  a  productivity  o^et  would 
mandate  reductions  in  rates  based  on  a 
prescribed  productivity  rate. 

84.  We  recognize,  however,  that 
productivity  can  be  measured  in  a 
niunber  of  ways.  Perhaps  the  simplest  is 
a  one  factor  productivity  index,  such  as 
the  Bureau  of  Labor  Statistics  labor 
productivity  index.  Another,  and  one 
we  used  in  establishing  a  productivity 
offset  under  price  caps  for  the  telephone 
industry,  is  the  use  of  industry-specific 
studies. 

85.  As  noted  in  the  Order,  however, 
there  is  insufficient  information 
available  in  the  record  to  adopt  a 
productivity  oCCset  in  the  price  cap 
mechanism  for  cable  operators. 
Therefore,  we  solicit  comment  on 
whether  there  is  a  valid  economic  basis 
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for  MBumbig  thst  aUe  servios  has  been, 
and  will  be,  experiencing  efficiency 
gains.  We  invite  the  submissioD  of 
industry  studies  or  other  expwt 
economic  analysis.  In  undertaking  such 
expert  analysis,  we  invite  parties  to 
examine,  in  particular,  the  following 
four  options:  (1)  No  productivity  offset; 
(2)  a  consumer  productivity  dividend  of 
O.S  percentage  points:  (3)  a 
"tdecommtmications''  industry 
adtnstmsnt  of  between  3.0  (AT&T)  and 
3.3  (local  exchange  carriers)  percentage 
points;  and  (4)  a  aifiaient  productivity 
offlset  for  cable  operators. 

VL  Coat  Allocation  Raquireneiita  for 
External  Coats 

86.  in  Sectiim  IIL  above,  we  have 
proposed  possible  cost  aaxninting  and 
cost  allocation  requirements  that  could 
be  applied  to  development  of  rates  for 
cable  service  based  on  costs.  These 
requirements  could  also  be  applied  to 
the  devekiproent  of  external  costs.  Thus, 
for  example,  we  could  permit  or  require 
that  some  categories  of  external  costs  be 
aggregated  or  averaged  at  the  company 
level  and  then  allocated  to  the  franchise 
level  and  tier  in  accordance  with  our 
cost  accounting  requirements.  We  solicit 
comment  on  emetfaer  ««e  ^Kiuld  also 
apply  the  cost  accounting  and  cost 
allocation  raquiraments  discussed  in 
Section  m.  above  to  development  of 
external  costs. 

Vn.  Collection  of  Infomiation 

67.  The  1992  Cable  Act  requires  that 
cable  systems  file  with  the  Commission 
or  franchising  authority,  as  appropriate, 
within  one  year  after  the  date  of 
enactment,  and  annually  thereafter, 
such  finanrial  infornution  as  may  be 
needed  to  administer  and  enforce 
regulation  of  cable  rstes.  The  Report  and 
Order  concluded  that  the  data  provided 
in  response  to  the  Order  adopted  last 
December,  in  which  we  directed  a 
random  sample  of  cable  systems  to 
submit  certain  rate  and  other 
infonnation  to  aid  in  designing 
benchmarks,  met  the  statutory 
requirement  regarding  the  collection  of 
information.  In  the  R^xxt  and  Order, 
we  stated  that  wre  would  examine  in  the 
instant  proceeding  what  foitiier 
requirements  should  be  adopted  to 
implement  the  information  collection 
requirements  of  the  statute. 

66.  We  solicit  ccwiment  on  two 
ahem^ves  to  implementing  the 
information  collection  provisians  of  the 
statute.  First,  we  sotidt  oonment  on 
whetho'  we  should  require  all  systems 
to  submit  data  umuaOy.  For  this 
purpose,  we  ofFsr  for  comment  the  form 
attached  as  an  Appendix.  We  also 
request  comment  on  whether  we  should 


require  the  informetion  that  %ras 
obtained  in  our  survey  of  cable  systems 
which  formed  the  basis  of  our 
competitive  benchmark.  We  solicit 
comment  on  the  av^lebility  of  the 
information  specified  in  thess 
documents,  and  the  burdens  that  the 
collection  of  this  information  may 
impose  on  operators.  To  the  degree  sudi 
information  is  not  readily  maintained  by 
cable  systems,  we  seek  comment  on  the 
extent  to  which  we  should  require 
systems  to  develop  and  maintain  it.  In 
particular,  we  solicit  comment  on  how 
we  should  treat  small  systems  in  this 
context.  e.g..  whether  we  should  exempt 
small  systems  for  the  ooUectian  of 
infoimatian  requirements  altogether,  or 
peihaps  require  small  systems  to  submit 
their  data  on  a  kns  frequent  basis  than 
annually.  We  solicit  OHnment  on  how 
we  may  best  tailor  the  information  we 
require  to  the  cost-of-servioe  standards 
and  accounting  requirements  proposed 
herein,  as  well  as  to  the  rate  regulatory 
framework  adopted  in  the  Report  and 
Order.  We  also  solicit  comment  on 
whether  we  should  impose  any 
reporting  requirements  cm  systems  that 
chanas  ownership.  We  solicit  comment 
on  whether  we  should  c^ain 
information  concerning  the  purchase 
price,  the  purchase  price  per  subscriber, 
the  amount  of  goodwill  paid,  the 
amount  of  excess  acquisition  costs  paid, 
and  the  acttial  value  of  tangible  assets. 
We  solicit  comment  generally  on  this 
proposal,  and  on  other  information 
related  to  the  sale  of  a  cable  system  we 
should  require. 

89.  Ahematively,  insteed  of  requiring 
reporting  from  each  cable  operator,  we 
could  rely  on  an  annual  survey  of  cable 
systems.  We  tentatively  conclude  that 
we  should  adopt  this  approadi.  Relying 
on  a  sampling  of  systems  would  reduce 
the  total  administrative  burdens 
imposed  on  the  industry,  while  at  the 
same  time  providing  adiequate  data  for 
purposes  of  administering  rate 
regulation.  We  seek  comment  on  the 
appropriate  sampling  methodology  we 
could  employ,  and  on  how  to  select  the 
systems  that  would  be  surveyed.  We 
further  aeek  commrat  on  bow  to  treat 
small  systems  within  a  survey  approach 
to  gathering  information  on  cable  rates 
and  services. 

90.  In  die  Report  and  Order,  we  also 
stated  that  we  would  sxplon  in  this 
proceeding  whether  we  should  impose 
any  coUectian  of  infbnnation 
requirements  regarding  leased  channel 
access.  We  stated  our  intention  to 
incorporate  into  our  general  reporting 
and  monitoring  process  certain 
mechanisms  particular  to  gathering 
information  on  leased  coaunerdal 

We  believe  inlormation  such  as 


the  channel  capacity  designeted  for 
leased  oommercial  eooess,  the 
percentage  of  such  capacity  actually 
used,  the  percentage  used  by  certain 
categories  of  customers,  and  the  rates 
charged  to  leased  access  users  could 
facilitate  our  ability  to  monitor 
provision  of  leased  oommerdel  eooess 
by  cable  operators.  Aooordin^,  we 
seek  comment  on  whether  we  should 
require  reporting  of  this,  and  similv 
information,  concerning  leased 
commercial  access  by  means  of  tiie  two 
alternatives  discusaed  above. 

Vm.  Initial  Ri^ulatory  Flaxibility  Act 
Analysis 

91.  Pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  TRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  Bling  deedlinee  as  comnoents  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  respcmses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shell  cause  a  copy  of  the 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  !»ubHc  Law  96-354. 94 
Stat.  1164,  S  U.S.C.  601  et  seq.  (1981). 

92.  Reason  for  action.  The  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The  Commission 
has  adopted  rate  regulations  that  require 
a  comparison  to  the  rate  of  cable 
systems  subject  to  effective  competition, 
as  defined  in  the  Cable  Act  of  1992.  This 
Notice  proposes  to  establish  regulations 
governing  the  setting  of  rates  for 
regulated  cable  service  based  on  costs. 

93.  Objectives.  To  propose  rules  to 
implement  section  623  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  We  also  desire 
to  adopt  rules  that  will  be  easily 
interpreted  and  readily  applicable  and, 
whenever  possible,  minimizs  the 
regulatory  burden  on  aOected  partiea. 

94.  legqtbasii.  Action  as  proposed  for 
this  rulemaking  is  contained  in  sections 
4(i),  4(j),  303(r)aad  623  of  the 
Communications  Act  of  1934.  as 
amended. 
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95.  DescriptioD.  potantial  impact  and 
number  of  email  entities  afEBCted.  Until 
we  receive  more  data,  vn  are  unable  to 
estimate  the  number  of  small  cable 
systems  that  would  be  affiscted  by  any 
of  the  proposals  discussed  in  the  Notice. 
We  have,  nowever,  attempted  to  reduce 
the  administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1.000  or  fewer  subscribers  as  required 
by  Section  623(i)  of  the  Cable  Act  of 
1992. 

96.  Reporting,  record  keeping  and 
other  compliance  requirements.  The 
proposals  under  consideration  in  this 
Notice  include  new  reporting  and 
record  keeping  requirements  for  cable 
systems.  Tnese  reporting  requirements 
include  the  possibility  of  filings  by 
cable  operators  of  financial  and/or 
leased  access  data  annually  at  the 
Conmiission  or  participating  in  an 
aimual  survey.  Additionally,  this  Notice 
proposes  the  use  of  a  form  to  submit 
data  that  is  to  be  presented  to  the 
regulating  entity  in  a  cost-of-service 
showing  by  a  cable  operator. 
Furthermore,  the  Notice  proposes 
general  cost  accounting  and  cost 
allocation  reouirements  that  could  be 
impcMed  on  the  cable  Industry. 

97.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

96.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives. 
Wherever  possible,  the  Notice  proposes 
general  rules,  or  alternative  rules  for 
small  systems,  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribers  as  required 
by  section  3(i)  of  the  Cable  Act  of  1992. 

DL  Paperwork  Redaction  Act 

99.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
tne  public  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

X.  Procedural  Provisions 

100.  For  piirposes  of  this'non- 
restricted  informal  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  of  issuance  of 
a  notice  of  proposed  rulemaking  until 
the  time  a  draft  Order  proposing  a 
substantive  disposition  oftlM 
proceeding  is  placed  on  the 
Commission's  Oi)en  Meeting  Agenda.  In 
general,  an  ex  parte  presentation  is  any 


written  or  oral  communication  (other 
tlum  formal  written  comments  or 
pleadings  and  oral  arguments)  between 
a  person  outside  this  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  addressing  matters  not 
Killy  covered  in  any  written  summary 
must  be  served  on  this  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  discussed  above  must 
state  on  its  fece  that  the  Secretary  has 
been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  §  1.1231  of  the 
Commission's  Rules.  47  CFR  1.1231. 

101.  Pursuant  to  applicable 
procedures  set  forth  in  SS  1.415  and 
1.419  of  the  Commission's  Rules.  47 
CFR  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before  August 
25, 1993  and  reply  comments  on  or 
before  September  14, 1993.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  yoxir  comments  and  reply 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  room  239,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington  DC  20554. 

XL  Ordering  Clausea 

102.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  4(j),  303(r), 
612(c)  and  623  of  the  Communications 
Act  of  1934, 47  U.S.C  154(i),  154(j), 
303(r),  532(c),  542(c),  and  543,  notice  is 
hereby  given  of  proposed  amendments 
to  part  76,  in  accordance  with  the 
proposals,  discussions,  and  statement  of 
issues  in  this  Notice  of  Proposed 
Rulemaking,  and  that  comment  is 
sought  regarding  such  proposals, 
discussion,  and  statement  of  issues. 

103.  It  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking  and 
Order  to  the  Chief  Coimsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354, 94  Stat  1164,  5  U.S.C.  601  et 
seq.  (1981). 

104.  It  is  further  ordered  that, 
authority  is  delegated  to  the  Chief,  Mass 
Media  Bureau  to  conduct  cost  studies  in 


conjunction  with  this  proceeding,  as 
described  in  paragraph  80. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communicatioiu  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Role  Changes 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  76-{AMENDEO] 

1.  The  authority  citation  for  part  76 
continues  to  read: 

Aothority:  Sees  2,  3, 4, 301. 307, 308. 309, 
48  Stat,  as  amended,  1064, 1065, 1066, 1081. 
1082, 1083. 1084, 1085, 1101;  47  U.S.C  Sees. 
152. 153, 154.  301,  303,  307,  308,  309,  532, 
533, 535, 542, 543, 552,  as  amended.  106 
Stat.  1460. 

2.  Part  76  is  amended  by  adding  a 
new  subpart  P  to  read  as  follows: 

Subpart  P— Accounting  and  Coat 
Allocation  Requirementa 

76.1100  General  accounting  requirements. 

76.1101  Recoverable  costs. 

76.1102  Service  cost  categories. 

176.1100    Qonerel  accounting 
requirements. 

(a)  For  the  purposes  of  providing 
accounting  and  costing  data  to  the 
Commission  and  for  making  cost 
showings  before  this  Commission,  cable 
operators  shall  maintain  their  accounts 
in  accordance  with  generally  accepted 
accounting  principles  except  as 
otherwise  directed  by  the  Commission. 

(b)  Each  cable  operator  shall  also 
maintain  accounts  in  a  manner  that  ivill 
enable  it  to  aggregate  investments, 
expenses  and  revenues  into  categories 
and  to  make  other  disclosures  as 
specified  in  the  following  table: 

Income  Statement  Itans 

A.  Revenues 

1.  Basic  Tier  Subscription  Fees 

2.  Regulated  Cable  Programming  Services 
Revenues 

3.  Otlier  Cable  Programming  Services: 

a.  Premium  Channel  Revenues 

b.  Pay-per-View  Revenues 

c  Other  Cable  Programming  Services 
Revenues 

4.  Advertising  Revenues 

5.  lieased  Commercial  Access  Activities 

a.  Leased  Access  Revenues 

b.  Billing  and  Collection  Services  Revenues 
c  Other  Leased  Gommeicial  Access 

Activities  Revenues 

6.  Customer  Premises  Activities: 

a.  Service  Installaticm  Revenues 

b.  Equipment  Sales  Revenues 
c  Equipment  Lease  Revenues 

d  Equipment  Installation,  Maintenance,  k 
Repair 

7.  Other  Operating  Revenues 
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B.  Operating  Expenses 

8.  Technical  (Operation  and  Maintenance 
of  Cable  System)  Expenses 

a.  Salaries ,  Wages,  and  Benefits 

b.  Other 

9.  Programming  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Copyright  Fees  and  Other  Cost  of 

c.  Pay-par-View  Pees 

d.  Other 

10.  Mariwting  Expenses 

a.  Salaries,  Wages,  and  Benefits 
b.Other 

11.  General  and  Administrative  Expenses 

a.  Salaries,  Wages,  and  Benefits 

b.  Franchise  Levies  (Fees,  Taxes,  and  Other 
Obligations) 

c.  Other 

C  Depreciation  and  Amortization 

12.  Depreciation  Expense 

13.  Amortization  Expense 

a.  Goodwill  Amortization 

b.  Other  Amortization 

Balance  Sheet  InfJarmatJim 

A.  Current  Assets 

14.  Cash 

15.  Accounts  Receivable 

16.  Invantmies  (Equipment  Held  for  Sale  to 
Customers) 

17.  Other  Cuirent  Assets 

B.  Fixed  Assets 

18.  Land  and  Buildings 

19.  Headend 

20.  Trunk  and  Distribution  System 

21.  Subscriber  Devices 

22.  Program  Origination  Equipment 

23.  Construction  and  Maintenance 
Vehicles  and  Equipment 

24.  Constructioa  Work  in  Progress 

25.  Other  Fixed  Assets 

26.  Accumulated  Depreciation 

C  Other  Assets 

27.  Investments 

28.  Deferred  System  Development  and 
Franchise  Costs 

29.  Goodwill 

30.  Other  Intangibles  and  Deferred  Items 

31.  Accumulated  Amortization 

D.  Qtmnt  Liabilities 

32.  Accounts  Payable 

33.  Loans  Payable 

34.  Customer  Deposits 

35.  Other  Current  Liabilities 

E.  Long  Term  Liabilities 

36.  Funded  Debt 

37.  Obligations  under  Capital  Leases 

38.  Other  Long  Term  Liabilities  and 
Deferred  Credits 

F.  Owner's  equity 

39.  Paid-in  Capital 

40.  Retained  Earnings  (Accumulated 
Losses) 

Supplemental  disclosure  shall  be 
made  of  critical  accotmting  policies. 
Such  disclosure  shall  include  a 
description  of  depreciation  and 
amortization  practices  and  other  such 


practices  as  specified  by  the 
Commission. 

178.1101  RacovarabI*  eoeta. 

(a)  Costs  recoverable  for  cable  services 
regulated  by  this  Commission  shall 
include  operating  expenses,  and 
depreciation,  amortization,  taxes  and 
return  on  the  allowable  rate  base.  The 
allowable  rate  base  shall  include,  except 
as  limited  by  the  Conunission,  the 
average  annual  investment  indicated  in 
the  following  table: 

Net  Working  Capital  (Current  Assets — 

Current  Liabilities) 
Fixed  Assets  (Net  of  Accumulated 

Depreciation): 
Land  and  buildings 
Headend 

Trunk  and  Distribution  System 
Subscriber  Devices 
Program  Origination  Equipment 
Construction  and  Maintenance  Vehicles 

and  Equipment 
Construction  Work  in  Progress 
Other  Fixed  Assets 
Other  Assets  (Net  of  Accumulated 

Amortization): 
Deferred  System  Development  and 

Franchise  Costs 
Goodwill 
Other  Intangible  and  Deferred  Items 

176.1102  Service  coat  categoriee. 

(a)  If  a  cost  of  service  showing  is  to 
be  made  for  any  cable  service,  the  cable 
operator  shall  establish  service  cost 
categories  to  aggregate  costs  on  the  basis 
of  the  services  they  are  incurred  to 
provided.  The  cable  operator  shall 
provide  sufBcient  detail  to  demonstrate 
compliance  with  Commission 
regulations  in  the  assignment  of  costs  to 
the  specified  service  cost  categories  and 
shall  establish  a  sufficient  audit  trail  to 
allow  verification  of  cost  assignments 
against  the  company's  accoimting 
records.  In  each  operating  unit  at  each 
organizational  level  that  costs  are 
identified,  they  shall  be  directly 
assigned  to  the  service  cost  category  if 
possible.  Common  costs  shall  be 
allocated  to  service  cost  categories  in 
accordance  with  the  allocation 
procedures  in  §  76.g24(f).  Common 
Costs.  Costs  accumulated  in  service  cost 
categories  at  any  organizational  level 
shall  be  allocated  to  lower 
organizational  levels  on  the  basis  of 
number  of  subscribers. 

(b)  The  following  service  cost 
categories  shall  be  established  for  such 
a  cost  of  service  showing: 

(1)  Basic  Service  Tier  Activities.  A 
Basic  Service  Tier  Activities  Category 
shall  be  established  and  shall  include 
only  recoverable  amounts  as  defined  in 
§  76.1101.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 
provision  of  the  basic  service  tier  to 


customers  (basic  cable  service).  In 
addition,  marketing,  and  general  and 
administrative  ovmhead  costs  for  basic 
cable  service  activities  ^all  be  included 
in  this  category.  Costs  associated  with 
advertising  on  basic  service  tier 
channels  are  also  includible  in  this 
category.  All  common  costs  assignable 
to  the  Basic  Service  Tier  Activities 
Category,  including  marketing,  and 
general,  and  administrative  overheads, 
shall  be  determined  by  the  methodology 
specified  in  §  76.924(0.  Local 
franchising  taxes  and  obligations  may 
not  be  aggregated  at  organizational  or 
operating  levels  higher  than  the 
fi^nchise  level.  Such  costs  may  be 
identified  at  the  fivnchise  level  and 
appropriate  amotmts  assigned  to  this 
service  cost  category  at  the  franchise 
level  only. 

(2)  Came  Programming  Services 
Activities.  A  Cable  Programming 
Services  Activities  Category  shall  be 
established  and  shall  include  only 
recoverable  amounts  as  defined  in 

§  76.1101.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 
provision  of  cable  programming  service. 
This  category  may  not  include 
Equipment  Basket  costs.  Mariceting,  and 
general  and  administrative  overhead 
costs  for  cable  programming  services 
activities  shall  be  included  in  this 
category.  Costs  associated  with 
advertising  on  the  cable  programming 
channels  are  also  includible  in  this 
category.  All  common  costs  assignable 
to  the  Cable  Programming  Services 
Activities  Category,  including 
marketing,  and  general  and 
administrative  overheads,  shall  be 
determined  by  the  methodology 
specified  in  §  76.924(f).  Local 
franchising  taxes  and  obligations  may 
not  be  aggregated  at  organizational  or 
operating  levels  higher  than  the 
fiiuichise  level.  Such  costs  may  be 
identified  at  the  franchise  level  and 
appropriate  amounts  assigned  to  this 
service  cost  category  at  the  franchise 
level  only. 

(3)  Other  Cable  Programming  Services 
Activities.  An  Other  Cable  programming 
Services  Activities  Category  shall  be 
established.  This  category  shall  include 
the  direct  material  and  labor  costs  plus 
the  indirect  costs  associated  with  the 

Erovision  of  any  cable  service  other  than 
asic  cable  service  and  cable 
programming  service,  such  as,  per- 
channel  or  per-program  premium 
services.  In  addition,  marketing,  and 
general  and  administrative  overhead 
costs,  as  well  as  local  franchising  taxes 
and  obligations,  for  such  other  cable 
programming  services  activities  shall  be 
included  in  diis  category.  Costs 
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associated  with  adwrtlsing  ao  tb«  othar 
cable  pwymming  LkmnHia  m  riso 
indudible  in  this  cetegorT.  All  ca«K» 
easts  aasiffuble  to  tlw  Otter  CiUe 
ProgranuBiiig  Servicee  Adivitiee 
Category,  iaduding.  MeAeting.  >nd^ 
giBDeral  end  adBiBiMjellve  owerhaedi. 
Shan  be  detarmined  b¥  the  methodology 

specified  hi  $76,924(0. 

(4)  OdierC^le  Activities.  An  Other 
Cable  Adirities  Cslegory  riiall  be 
estabHriied  This  category  shell  include 
the  direct  material  and  labor  costs  and 
the  faidiract  costs  associated  with  any 
cable  activities  not  assignable  to  the 
Basic  SorvioB  Tier  Activities,  the  Cable 
Programming  Sei»ices  Activities,  the 
Other  Cable  Prograraraing  Services 
Activities,  and  Ibe  Eqaipnent  Bariut 
categories,  such  as  Isassd  commerdal 
access  sarvioss.  billing  and  coOecfion 
services  fnovidsd  to  leased  comnercial 
access  customers,  studio  and  equipment 
engineering  and  rental  services,  sale  of 
equipment,  and  maintenance  and  repair 
of  equipment  sold  to  customers,  hi 
addition,  marketing,  and  gBneral  and 
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administrative  ovsihearf  costs  for  such 
other  cable  activities,  as  weli  as  local 
Eranchising  taxes  and  obligations,  shall 
be  included  in  this  category.  All 
common  costs  assignable  to  the  Other 

Cable  Activities  Category,  inchkKng 
marketing,  and  general  and 
administrative  oveiheeds,  shall  bo 
determined  by  the  methodology 
specified  in  §  76.»24(0. 

(5)  Non-Criile  Activities.  A  NoD-caUa 
Activities  Giteaory  shall  bo  sslablisfaed. 
This  category  wall  inchido  direct 
material  and  labor  costs  and  the  indirect 
costs  associated  with  non-cablo 
activities  pariotmod  by  the  cabto 
services  entity.  In  addition,  matkating, 
and  general  administrative  overhead 
costs  for  such  non-cable  activitiea  shall 
be  included  in  this  category.  AD 
common  costs  assignable  to  the  Noo- 
cable  AcUvitias  Category,  including 
marketing,  and  general  and 
adminisU^ve  overheads,  shall  be 
determined  by  the  methodology 
specified  bi$7S.B24<f). 

AppeadiE 


NolK  This  appendix  «iriU  not  appear  in  (he 
Code  of  Federal  Regulatioiu. 

redaral  C if  aHeoa 

Aanoal 


Financial  Unit  Data— FCC  Fona  326, 
Schedule  1 
Thu  is  SdMdale  1  of  YOUR  POCFORM 

326.  It  must  be  completed  and/or  uaraUad 
and  returned  to  the  CoonrisrioB  widi 
Schedules  2  through  5.  If  the  comimmitiee 
Ifsted  do  not  reflect  your  praseat 
consolidation,  add  or  delete  as  necessary.  H 
the  pay  cable  fee  is  a  "par  program",  rather 
than  "per  moath"  chargp.  attach  a  rate 
irhedMlit  Include  casts  with  all  fae  data. 

PREVIOUSLY  FILED: 

SYSTEM  COMMUNITIES  COMPRISING 
THIS  nNANOAL  UNIT 

IDENT 

NAME 

TYPE 

OPERATIONAL  STATUS 

INSTALLATION  FEK 

SUBSCRIBER  FEB 

MONTHLY  PAY  CABLE 

aaAMO  cooc  sna-oi-« 


T.inel 
No.l] 

1 
11 

21 

31 

41 

51 

61 

71 

1 
1 
1 
1 

81 

91 

10! 

Ill 

Ul 
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§CHEDyi£  2 

CABI£  TEtSVISICN  REVQ05S  AM5  EXpFT^SRS 

FOR  PERIOD  BEGINNING: 

191    1 

1   mol    1 

1  dvl    1    1   endina:     19i    1    1  inol    1    1  dvl    1    I 

Line 
No. 


ITEM 


GPESATING  REVENUES 

Installation  Revenue 


AMOUNT 
(OMIT  CENT.q^ 


Regular  SubscriJoer  Revenue 


Per  Program  or  Per  Channel  Gross  Revenue  (Pav  Television 


Advertising  Revenue 


Special  Service  Revenue 


Other  Revenue 


Total  Operating  Revenues 


10 


11 


GPEI^ATING  FXPEHSES 
SEKVICE  E3CPENSES: 


Salaries.  Wages,  and  Errplcyee  Benefits 
Pole  Rentals 


Duct  Rentals 


Private  Microwave  Service  (CARS) 


12 


Conmon  Carrier  Microwave  Service 


'v- 
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I  ! 

I  Total  Tariff  (Leaseback)  Charges  (Applies  orvly  to 

111   Svstomc;  rpreivjna  teleohonf^  company  channel  seivice.) 

141'  All  OfhPr  Service  Expenses _ 

J.5I    PAUCZnS  TO  PAY  CftBI£  PIW3»M  SIFPLIES 

I  QRiGn«enoN  bcpbces: 


161     SalarJp??.  waae^.   and  Employee  Benefits 
171     AlLOf-her  Orientation  Expenses 


I   SEEUNG,   GEICRRL,  M©  MMINISIRMTVE  BCFQISS: 

18!   Salaries.  Waopg.  and  Employee  Benefits 

191   Franchise  Fees , 


20 1   Copvricht  Fees 


211   All  Other  Selling.  General,  and  Administrative  Expenses 

22  I  TQTEAL  OPEKNTING  EXPENSE . . 

21'  TOrPVL  rPERATING  INOCtC ] '. . 


I  DEPFBCIATiaJ  MD  AMCKTIZflTICN 

i 

24 1        Depreciation 


25 1        Amortization 


i   OnHER  INOCME  HO  EDCPEMSES 

I      (TTHER  INOCIG 

2gi   Total  Other  Inccrne 

I   CfTHER  E3(PENSES: 

7->  I      Interest \ 


2^\     Mi  csrellaneous 


291   TOIKL  OnHER  DOlC   (CR  LOSS) 
2SI      BCIPACPDINARY  nOS 


i    I    I 


I    i    i 


I    I    \ 


t    I    t 


t    I    I 


t  i   I 


I   I   > 


i   f  I 


I   i   { 


J_i_L 


t   i   I 


I    I    I 


t   \   I 


t   i   \ 


I   I  \ 


I    I    I 


I    I    I 


I    I    I 
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311 

TcnxL  moatK  wr  loss)  BBrora:  tmes 

1    1    (    1    1    1    t 

1 

TODVL  ASSETS: 

321 

1 

TD  be  entered  only  for  those  systems   (fewer  than  1,000 
subscribers)  exenpted  fron  filing  sciiedule  3.                      | 

1 

t   t   1   1   1   M 

SCHEpgig  3 


Line  I 


No. I    ITEM 


BALftMCE  SHEET  PgTJMMTCK 


I     I    I    t    I    I    I 


I  ASSETTS 

I   OlFKENT  ASSETS: 

II     Cagn    — 


21  Accounts  Receivable 


21 Qtfigr  Cyrygnt  Ag§gt§ 


41  Total  Current  Assets 


FIXED  ASSETS: 


6 1  Headend 


21 Tnjink  and  Distribution  System 


81  Subscriber  Devices 


91  Program  Oriairation  Equipment 


101  Construction  Work  in  Progress 


11 1  Other  Fixed  Assets 


121  Plant  Adjustment 


131  Less:  Accumulated  Depreciation 
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'41  Total  Fixed  Assets 


I  OTHER  ASSETS: 

151  Other  Assets 


161      Less:     Acc^mlated  Amortization 


L7I  Total  Other  Assets 


]J  I  TOTAL  ASSETS, 


I  LIABILITIES 

I  CURRENT  LIAHILITIES; 

IQI  Loans  Payable 


201  Accmint?;  Payable 


211  Other  C-Lirrent  Liabilities 


22'   Total  Current  Liabilities 


I   KFEI^RED  CREDITS: 

23'  Total  Deferred  Credits 


LONG  TEI9i  DEBT: 


24  I     Total  U>na  Tei 
I   OSWER'S  BQUTTY: 


Debt 


Total  Stock  Issued 


Proprietor's  Equity 


2'7i  Retained  Earnings 


291  Other  Owner's  Ecr-:ity 


291   Total  Owner's  Eauitv 


2i2i    TOTEAL  UABrLITY  AM)  dWER'S  BQUTTy 


OECK  ^ETHDD  OF  DEPREJCIATIGN  USED 


I    I    I 


I    I    I 


I    I    I 


I    I    I 


I    I    I 


I    I    I 


I    I    I 


I    I    I 


I    1    I 


I    I    I 


I    I    I 


I    I  1 


I    I    I 


I    I    I 


I    I    I 


I- 


I    I    I 


I    I    f 


I    '    I 
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1         (1)   Straight  line         <2)  Declining  Balance 

31 

(3) Double  Declining  Balance 

(4)   Sum-of-the-Year-Digits 

(5)   Other 

• 

SCHEI 

1 
X2£_4 suppiflffwmL  uxrmrmE  h^pcwmattcn 

PART  A 


1.  Deferred  System  Develoanent  Costs 


I Anortiza- 1 Anortiza-     |  Amount       |  Aaount 
jtion  tennltion  method |capitalzed|aroortzed 

.lin  year     lused   (code)  Iduring  yr.lduring  yr. 


'g   '    '    '    '    'SI    '    '    '    ' 


2.  Franchise  Costs  (recorded  as  assets  I 

3.  Goodwill I 


J L 


IS  I  '  '  I  '&'  I  I  ' 
IS  '  I  I  »  IS'  I  '  ' 


CCDES I  (1)  Straight  line     (3)  Double  declining  balance    (5)  Other 

I (2) Declining  balance   (4) Sum-of-the-years  digits 
PART  B  I  Total     lAmt.  capitalized!  Useful  Life 


[Capitalized  I  During  year 


yg^s 


4.  Capitalized  Interest  on  System! 
Construction 


I  ! 

>S   I  I  I  I  IS  I  I  I  I  I  I  I  IS  I  I  I  I  I  I  I 


PART  C 


I  Total  Arat . !  Amount  NOT     |  Amount  Being 
I  of  Asset   I  Being  Amortized  I  Amortized 


5.  Deferred  Svs.  De\'elFmnt.  costs  IS 

6.  Franchise  Costs  | 


I  I  I  I  IS  I  I  I  I  I  I  I  IS  I  I  
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^recordt>d  as  assets) 
7.  Goodwill 


PART  D 


IS      t    I    I    I    IS    I    I    I    I    I    I    I    1$    I    i    I    I    I    I    I 

IS      I    I    I    I    IS    I    I    I    I    I    I    I    IS II 

ITOtal  Amt.  of     I  Method  Used  To 

I Allocated  rn«^-fi I Allocate  Costs  To  System  Code 


8.  Overhead  Costs  Allocated 

To  System 


I 


PART  E 

9.  Original  Cost  of  Fixed 

Assets   (Seller^ s  Book  Value) 


10.  Portion  of  Purchase  Price  Allocated 
to  SellprVq  Book  Value 


IS     I    I    I    I    IS   I    I    I    I    I    I    I    IS   I    I  "I    I    I    I    I    I 

I       Amount 

I 

i$   I    I    I    I    I    I    I 


I 


I?    I    I    II    II    I 


11.  RecordPd  Cost  of  Fixed  Assets  bv  Purchaser 


PART  F 


jFixed  asset  I  [Useful  I  lUsefull 
I classif ica- I  Amount  I Life  I  Amount  I Life  | 
Ition I I  years  I lYsagS  I 


12.  Estimated  Useful 

Lives  of  Fixed 
t 
Assets 


IS  I  I  I  I  I I?  I  I  i  I — 1—1 


IS  I  I  I  I  I I?  I  I  I  I L_L 


IS  I  I  I  t  i 1$  I  I  I  I L_l 


PART  G 


I   IS  I  I  I  I L_L 


I  Amount  INuiriber 
J I  of  Persons 


13.  Salaries  to  Owners 


I?  r  I  I  I 


14 .  Other  Direct  Pa^irent  Included  in  Total 

15.  Expense  Payments  to  Scxjuse  or  Relatives 


I Total  Amount  Tvpe 


'S   '    «    '    « 


8 
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16.  Expense  Payments  to  Spouse  or  Relatives 


I?  I  I  M 
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TgEI  (1)  Rent  -    (3)  Payment  for  equipment    (5)  Travel  &  Entertaiiment 
1  (2)  P^ymgntg  fgy  ?ervicg§ (4)  Payments  for  supplies   (6)  Otiher 


INUMBER  OF  EMPLOYEES 


Indicate  the  number  of  enployees  for  the  work 

week  in  which  the  last  day  of  the  IFULL  time  I  I  I  I  I  I  I 

Fiscal  Year  fell. IPART  TIME  I  I  I  I  I  I  I  I 


MUMO  COME  (Tia-OI-C 
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This  nport  must  b*  caitifiad  by  th« 
individual  owning  the  raporting  cable 
televisioo  system.  If  indiYidually  owned:  by 
•  paitner^p:  by  an  olBoer  of  the 
corpocatioo.  if  a  coiporatioo:  or  by  a 
representative  hoMtagp«wer«f  •Wnniey  in 
a  case  of  physical  dis^iUty  or  aa  Individual 
owner  or  ois/her  absence  from  the  United 
States. 


1  certify  that  I  have  examined  this  repoit. 
«ad  thet  all  statsmsnts  of  hct  caatataed 
therein  are  tnie,  complete,  and  correct  to  the 
best  of  my  knowledge,  infoimatlon.  and 
belief,  and  are  made  in  good  Wtk. 
SIGNATURE  


AOCHIESS- 


PRINTED  NAME  OF  PBRSCW  SIGNING 

DATE     — — 

LEGAL  NAME  OP  RESPONDENT 

STREET  ADDRESS    

RESPONDENT    


OTY — 

STATE 

DATE 

FOC  Form  326 

P>R  Doc  B3-181M  Filed  r-37-«3;  3:11  yml 
iOOM<n»«f-« 


ISS 
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Notices 


Fadval  RaSiftar 

Vol.  58,  No.  145 
Friday,  July  30  1983 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  appiicabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  dedsions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  tNs 
section. 


DEPARTMENT  OF  AGRICULTURE 

Fonn«  Under  Review  by  Office  of 
Management  and  Budget 

July  23, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s},  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
BIdg..  Washington.  DC  20250.  (202) 
690-2118. 

Revision  (Expedited  Clearance) 

•  Agricultural  Marketing  Service 
Almonds  Grown  in  Caliramia, 

Mariceting  Order  No.  981 
Recordkeeping;  On  occasion;  Monthly; 

Semi-monthly,  every  6  years 
Businesses  or  other  for-proRt;  6,323 

Zonses;  2,556  hours 
en  Finn  (202)  720-1509 

Extension 

•  Agricultural  Marketing  Service 
Tobacco  Reports 

TB-26  ft  TB-39 
Quarterly 


Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  700 
responses;  650  hours 

Larry  L.  Crabtree,  (202)  205-0235 

•  Food  and  Nutrition  Service 
State  Issuance  and  Participation 

Estimates 
FNS-388 

Recordkeeping;  Monthly 
State  or  local  governments;  636 

responses;  4,542  hours 
John  Bedwell.  (703)  305-2386 

New  Collection 

•  Food  and  Nutrition  Service 
Recipient  Claims  Collection:  Expansion 

of  Test  of  Offsetting 
Federal  Income  Tax  Refunds 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  505,010  responses; 

58,555  hours 
John  Hitchcock.  (703)  305-2385. 
Lairy  K.  Roberaon, 
Deputy  Department  Clearance  Officer. 
(FR  Doc.  93-18160  Filed  7-29-93;  8:45  am] 
BKiMO  cooe  Mie-01-M 


Federal  Grain  Inapection  Service 

Request  for  Applicationa  From 
Persons  Interested  In  Designation  to 
Provide  Official  Services  In  ttw 
Geographic  Areas  Preaently  Assigned 
to  ttw  Kankakee  (IL)  Agency,  and  the 
States  of  Califomia  (CA)  and 
Washington  (WA) 

AGENCY:  Federal  Grain  Inspection 

Service  (FGIS). 

action;  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Kankakee  Grain 
Inspection.  Inc.  (Kankakee),  the 
California  Department  of  Fa'Kl  and 
Agriculture  (Califomia),  and  the 
Washington  Department  of  Agriculture 
(Washington),  will  end  January  31, 
1994.  according  to  the  Act,  and  FGIS  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  September  1. 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn.  Chief, 


Review  Branch,  Compliance  Division, 
FGIS.  USDA,  room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015. 
attention:  Homer  E.  Dunn.  If  an 
application  is  submitted  by  telecopier, 
FtHS  reserves  the  right  to  reauest  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue.  SW.. 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 

8525. 

SUPPI.EMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  Uiis  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Kankakee,  main 
office  located  in  Bourbonnais,  Illinois, 
Califomia,  main  office  located  in 
Sacramento,  Califomia.  and 
Washington,  main  office  located  in 
Olympia.  Washington,  to  provide 
official  grain  inspection  services  under 
the  Act  on  Febmary  1. 1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  llie  designations 
of  Kankakee,  Califomia.  and 
Washington  end  on  January  31, 1994. 
The  geographic  area  presently  assigned 
to  Kank^ee,  in  the  State  of  Illinois, 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Bureau  County  line;  the  northem 
LaSalle  and  Grundy  Coimty  lines;  the 
northem  Will  County  line  east-southeast 
to  Interstate  57; 

Bounded  on  the  East  by  Interstate  57 
south  to  U.S.  Route  52;  U.S.  Route  52 
south  to  the  Kankakee  County  line; 
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Boiinded  on  the  South  by  the 
southern  Kankakee  and  GnmdyCovmty 
lines;  the  southern  LaSalle  County  line 
west  to  State  Route  17;  State  Ronte  17 
west  to  U^.  Route  51;  U.S.  Route  SI 
north  to  State  Route  18;  State  Route  18 
west  to  State  Route  26;  State  Route  26 
south  to  State  Route  116;  State  Route 
116  soudi  to  Interstate  74;  Interstate  74 
west  to  Ha  western  Peoria  County  line; 
and 

Bounded  on  the  West  by  the  western 
Peoria  and  Stark  County  lines:  the 
northen  Stark  County  line  east  to  State 
Route  88;  State  Route  88  north  to  the 
Bureau  Comity  line. 

The  geograimic  area  presently 
assignM  to  C^Hfomia,  pursuant  to 
section  7(0(2)  of  the  Act.  «rhkh  will  be 
assigned  to  iSbm  applicant  selected  for 
designation,  is  tiM  entire  State  at 
Califomia.  except  thoae  export  port 
locations  within  the  State,  and  the 
geographic  area  aasigned  to  the  Los 
Angeles  &ain  Inspection  Service.  Inc.. 
which  is  as  follows: 

Bounded  on  the  North  by  the  Angeles 
National  Forest  southern  boundary  bom 
State  Route  2  east;  the  San  Bemadino 
National  Forest  southOTn  bo\mdary  east 
to  State  Route  79; 

Bounded  on  the  East  by  State  Route 
79  south  to  State  Route  74; 

Bounded  on  tiie  South  by  State  Route 
74  west-soulh  west  to  Interstate  5; 
Interstate  5  northwest  to  Interstate  405; 
Interstate  405  northwest  to  State  Route 
55;  State  Route  55  northeest  to  Interstate 
5;  Interstate  5  northwest  to  State  Route 
91;  State  Route  91  west  to  Stete  Route 
11;  end 

Bounded  en  ^  West  by  Slate  Roole 
11  north  to  U.S.  Route  86;  U.S.  Route  66 
west  to  Interstate  210;  Interstate  210 
northwest  to  State  Route  2;  State  Route 
2  north  to  f!b»  Angeles  National  Forest 
boundary. 

The  geographic  area  presently 
assigned  to  Washi^on.  pursuant  to 
sectkm  7(0(2)  <rfthe  Act.  whidi  will  be 
assigned  to  the  applicant  selected  far 
designation,  is  the  entire  State  of 
WasluBglon,  except  those  export  port 
locations  within  tlie  State. 

Interested  persons,  including 
Kankakee,  Califomia,  and  Washington 
are  hereby  given  the  opportunity  to 
apply  for  designatian  to  provide  official 
services  in  the  geographic  arses 
specified  above  under  the  provisions  of 
section  7(0  of  the  Act  and  f  800.196(d) 
of  the  regalatieHe  issued  thereunder. 
Designatien  in  the  specified  geogrephic 
areas  is  far  the  period  bs^nning 
February  1, 1994,  and  ending  }Bauirj 
31, 1997.  ftrsoos  widiing  to  apply  far 
designation  should  contact  the 
Comoliaoce  Divisian  at  the  address 
listed  above  for  forms  and  information. 


Applications  and  other  available 
infonnati(Hi  will  be  considered  in 
determining  whidi  applicant  will  be 
designated. 

AvAorily:  Pub.  L  B4-«82. 90  Stat  2867. 
as  amended  (7  U.S.C  71  et  teq.)    . 

Dated:  July  21. 1983. 
rMlB.  Farter. 

DiiBCtor,  Comj^mtice  Onriaon. 
|FR  Doc  93-18162  TOed  7-29-93;  «:4S  an] 
loooasaii 


Requaat  for  Comiiwfila  on  llw 
Appltcant  for  DaalgnsMon  In  ttm 
Geographic  Area  Cumntty  Aaalgnad 
to  the  State  of  New  Yofk  (NY) 

AGENCY:  Federal  Grain  Inspection 

Service  (FCUS). 

ACnow;  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  siibmit  comments  on  the 
applicant  for  designation  to  provide 
oMcial  services  in  the  geographic  area 
currently  assigned  to  the  New  York 
State  Department  of  Agriculture  and 
Markets  (New  York). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  27, 1993. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Duan. 
Chief,  Review  Brandi.  Compliance 
Division,  FGIS.  USDA.  lOoiB  1647  South 
Building.  P.a  Box  96454.  Washington. 
DC  20090-6454.  SpiintMail  usen  may 
respond  to 

(A:ATTMAILX>:USDAJD:Aa6HDUNNi. 
ATTMAIL  and  FTS200CMAB.  nssrs 
may  respond  to  IA36HDUNN. 
Telecopier  (FAX)  users  oiay  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attendon: 
Homer  E.  Duim.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW., 
during  rsgulw  business  hours. 
FOR  RIWTtdt  IPOWMATIOII  COmaCTi 
Homer  E.  Dunn,  teiqihoae  202-721^ 
8525. 


applicant,  applied  for  desigaoHon  ia  tha 
entire  area  currently  assigned  to  it  FGIS 
is  publishing  this  notice  to  provide 
interested  persons  the  opportimity  to 
present  comments  concerning  New 
York.  Commenters  are  encouraged  to 
submit  reesiMis  end  pertinont  dote  far 
support  or  dbjecthsn  to  the  designation 
of  New  York.  AH  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  aveilable 
infometion  win  be  oonatdoted  in 
making  a  final  dedsion.  FGR  will 
publish  notice  of  the  final  dedsion  in 
the  Federdlagister.  and  pas  will 
send  the  ^>plicant  tvrittm  notification 
of  the  decision. 

Aalbatlly:  Pub.  L.  94-582. 90 Stat.  2867. 
as  amended  (7  U.S.C  71  et  mq.) 

Dated:  July  21, 1993. 

Director.  CompUtmn  DWrioa. 

{FR  Doc  93-18183  Piled  7-18-93;  8:45  ami 


SUPPLGMGNTMrri 

This  adion  has  been  loviowred  and 
determined  not  to  be  a  rale  or  regulation 
as  defined  in  Executive  Order  12291 
and  Depwttniental  Regulation  1S12-1: 
theeefore,  die  Executive  Order  end 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  15. 1993,  i 
(58  FR  33066).  FGIS  i 
intsmstsd  in  providing  offidel  i 
in  the  geographic  aeaa  assigned  to  New 
York  to  snbmit  an  application  far 
designetkm.  Apphcations  were  due  by 
July  15, 1993.  New  York,  the  only 


Raquaat  for  Commaiita  on  Iha 
AppllciiwU  tar  Paaifliwlion  In  tHa 


to  tha  Abardaan  (SO)  Agency  and  the 
1(MQ) 


AOBICV:  Federal  Grain  Inspection 
Service  (FGIS). 

AcnoN:  Notice. 

BUMMAirr  FOS  requesto  Inteiesled 
persons  to  submit  comments  on  the 
applicants  far  designation  to  provide 
official  services  in  die  geographic  areas 
currently  assigned  to  Aberdeen  Groin 
Inspection.  Int^  (Aberdeen),  and  the 
MisBouri  Department  of  Agritnilturs 
(Missouri). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  {JPAXi  or  electronic 
mail  by  Septenbsr  1. 199S. 


I  Comments  nnMhe 
submitted  in  writing  to  Homer  E.  Dunn. 
C3iief.  Review  Brsodi.  Complianne 
Division,  FGIS.  USDA.  room  1647  South 
Building,  P.O.  Box  96454.  Wodiington, 
DC  20090-6454.  SpiinfMail  users  may 
respond  to 

(A:ATIMAIL.O:USDAJD-A36HDUNN]. 
ATTMAIL  and  FTSIOOOMAIL  users 
may  respond  to  1A36HDUNN. 
Telecopiw  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  E  Dunn.  All  laimments  received 
wiU  be  made  available  fior  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW^ 
during  regular  business  hours. 
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FOB  wwiMW  wmmKTKm  comtcT: 

Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  MFOraUTION: 

This  action  has  been  reviewed  and 
detOTmined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  3, 1993.  Federal  Register 
(58  FR  31492).  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Aberdeen  and  Kfissouri  to  submit  an 
application  for  designation. 
AppUcations  were  due  by  July  1. 1993. 
Missouri  applied  for  designation  in  tiie 
qptire  area  currently  assigned  to  it 
There  were  two  applicants  for  the 
Aberdeen  geographic  area.  Aberdeen 
applied  for  designation  in  the  entire 
area  currently  assigned  to  it  except  for: 
Farmers  Elevator,  Guelph,  Dickey 
County:  Farmers  Equity  Exchange,  and 
Sun  Grain,  both  in  New  England. 
Hettinger  County;  and  Regent  Grain 
Company,  and  Regent  Equity,  both  in 
Regent,  Hettinger  County  Qocated  inside 
Grain  InqMCtion,  Inc's,  area),  (kain 
Inspection.  Ina  (Jamestown),  applied  for 
designation  to  serve  Fanners  Elevator, 
Guelph,  Dickey  County;  Farmers  Equity 
Exchange,  and  Sun  Grain,  both  in  New 
England,  Hettinger  County;  and  Regent 
Grain  Company,  and  Regent  Equity, 
both  in  Regent,  Hettinger  County,  in 
addition  to  the  area  they  are  already 
designated  to  serve.  The  Aberdeen  and 
Jamestown  agencies  are  contiguous 
official  agencies. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  ooaunents 
concerning  the  ^pUcants  ht 
designation  in  the  Aberdeen  and 
Missouri  areas.  Commenters  are 
encouraged  to  submit  reasons  and 
pwtinent  data  for  sujpport  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  stdmitted  to  the 
Compliance  Division  at  the  above 
address. 

Conummts  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  appUnnts  written  notification 
ofthedecirion. 

Aalhorily:  Pub.  L.  94-582. 90  Stat 
2867,  as  amended  (7  U.S.C  71  et  aeq.) 

Datvd:  July  21, 1993. 
Neil  E.  Farter. 

Dinctor,  CompHanc*  Division. 
fFR  Doc.  93-18181  Filed  7-29-93: 6:45  am] 
atUMQ  CODE  M10-BI-P 


Exempt  DwWen  for  SMrt 

Timber 
National 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decision  from 
administrative  appeal 

SUMMART.  This  is  a  notification  that  the 
decision  to  implement  the  Shirt  Salvage 
Timber  Sale,  located  on  the  Bear  Valley 
Ranger  District.  Malheur  National  Forest 
is  exempted  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4(8Nll)  as  published  in  the  Federal 
Register  on  January  23. 1989  (54  FR 
3342). 

EFFECTIVE  DATE:  July  30. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  A.  Boche.  Forest  Supervisor, 
Malheur  National  Forest  139  NE. 
Dayton  Street,  or  Baib  Boaz.  limber 
Management  Planner,  Bear  Valley 
Ranger  District,  528  E.  Main  Street  John 
Day,  Oregon  97845,  phone:  (503)  575- 
1731. 

SUPPtEIIENTARV  MFORMATION:  Mountain 
pine  beetle  is  rapidly  building  up  large 
populations  over  the  Shirttail  sub- 
watershed  in  response  to  the 
overstocked  stand  conditions.  The 
outbreak  has  obtained  catastrophic 
proportions  within  several  tinioer 
stands.  Infestation  will  omtinue  to 
^>read.  along  %vith  associated  mc»tality, 
to  adjacent  stands  each  time  the  brood 
develops  to  maturity  and  flies  in  the 
springtime  to  new  host  trees. 

Prompt  and  aggressive  action  is 
needed  to  contain  this  epidemic  Each 
time  the  brood  flies,  the  outbreak  will 
increase  in  magnitude  and  geographic 
area.  Survey  of  the  area  identified  about 
1,399  acres  that  ub  already  infnrted  or 
which  are  very  susceptible  to  an 
infestation. 

The  Shirttail  environmental  analysis 
was  started  in  October  1992.  An 
interdisdplinaiy  team  of  resource 
specialists  developed  four  altematives 
to  analyze,  including  the  No-Action 
Altemativa  An  envircmmental 
assessment  document  has  been  prepared 
to  disclose  the  effects  of  alternatives 
developed  to  meet  the  objectiveB  df  the 
proposed  action  and  responds  to  the 
major  issues.  The  prop<Mad  action 
would  treat  2.453  acres  to  reduce  friture 
oud>redcs  of  insects. 

To  facilitate  implementation  in  a 
timely  manner.  A  Decision  Notice  mil 
be  prepared  to  separate  the  treatment 
into  ttvo  salvage  sales:  (1)  Shirt  Salvage 
Timbn  Sale  and  (2)  Shirttail  Salvage 
Timber  Safe. 

Shirt  Salvage  Tunber  Safe  will  be 
exempt  from  appeal.  Shirttail  Salvage 


Timber  Sale,  wfakh  harvest  other  hig^ 
priority  stands.  wiVL  not  be  exampt  from 
appeal. 

the  prefened  altaraative  of  the  Siiit 
Salvage  Timber  Safe  will  harvest 
approximatriy  4.1  aoiUion  boardfeet  on 
863  acres.  No  rood  constnictioB  will  be 
required.  Onlv  boetfe-infecied  traas  will 
be  narvested  from  tin  forest  by  the 
spring  of  1994  to  reduce  the  population 
of  mature  mountain  pine  beetles. 

Biological  evaluMums  have  been 
completed  for  all  plant,  wnldlife  and  BA 
propoaed,  endangered,  threatened,  and 
sensitive  species.  The  biological 
evaluation  indicates  that  the  project 
could  proceed  as  planned. 

The  Shirt  Sdvage  Timber  Safe  and 
accompanving  woak  fe  designed  to 
accomplish  objectives  as  (pikkly  as 
possible  and  minimise  any  fortber  loss 
of  volinne  and  resource  damage.  Based 
upon  the  environmental  analysis  for  the 
two  salvage  timber  sales.  I  have 
determined  that  good  cause  exist  to 
exempt  Shirt  Salvage  Timber  Safe 
decision  from  administrative  appeal  (36 
CFR  part  217).  Under  this  Rq^ulatfon, 
the  following  is  exempt  bom  appeal. 

Decision  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovefy  of 
forest  resources  resultiag  from  oaturat 
disasters  or  other  natural  pheaomaaa.  such 
as  wildfires*  *  *  when  the  Begional 
Forester*  *  *  datemiinas  and  gives  notice 
ia  the  Federal  Kagllai  that  good  came  exists 
to  exempt  such  dedsions  from  review  oadar 
thisnart. 

After  publication  of  this  notice  in  the 
Federal  Regfefer,  the  Decision  Notice 
for  the  Shirt  Salvage  Timber  Sale  can  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  Shirt  Salvage  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  July  23. 1993. 
Nancy  Graj^aat 
Deputy  Regkutal  Ponsler. 
[FR  Doc  93-18260  Filed  7-29-93;  6:45  MO] 
WiJNa  coot  sue  ii  ■ 


Rocky  Csiiyon 

NaUorai  Fotwi.  V«i>y  OoMmy, » 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Environmental  Impact 
Statement  canceUation  notice. 

SUMMARY:  Site-specific  environmental 
analysis  has  indicated  that  the  fUxkj 
Canyon  project  area  fe  comprised  of 
extremely  harsh,  low-productivi^r  sites. 
Damaging  insect  populations  and 
disease  pathogens  are  at  normal  levels 
and  do  not  pose  a  threat  to  present  or 
future  management  objectives. 

The  purpose  and  need  for  this 
proposal  was  to  maintain  tiie  resilience 
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of  the  forest,  to  improve  and  protect  old 
growth  habitat,  and  to  provide  timber 
mjm  suited  timberlands.  Based  on  new 
resource  information  and  recent  harvest 
from  other  areas  on  the  Forest,  I  do  not 
believe  vegetative  treatment  in  the 
Rocky  Canyon  area  is  necessary  to  meet 
the  proposal's  objectives. 

Further,  other  areas  of  the  Boise 
National  Forest,  with  a  much  higher 
productivity,  are  currently  experiencing 
severe  forest  health  problems  or  present 
a  high  risk  to  catastrophic  insect, 
disease,  or  fire  impacts.  I  believe,  given 
more  pressing  forest  health  priorities  on 
the  Forest,  that  the  need  to  treat  the 
Rocky  Canyon  area  at  this  time  is  very 
low.  Therefore,  I  have  decided  not  to 
pursue  a  timber  management  proposal 
in  Rocky  Canyon  at  this  time. 

The  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement 
published  in  the  Federal  Register  of 
April  6, 1993  is  hereby  rescinded  {Vol. 
58,  No.  64.  pages  17859  and  17860). 
FOR  FURTHER  MFORUATION  CONTACT: 
Cyd  Weiland,  Environmental 
Coordinator;  Boise  National  Forest; 
Emmett  Ranger  District;  1805  Highway 
16,  room  5;  Emmett.  Idaho  83617; 
telephone  208-365-7000. 

Dated:  July  21, 1993.  j 

CatlMriiw  S.  Bufaoulstoc.         { 
Deputy  Forest  Supervisor. 
IFR  Doc.  93-18183  Filed  7-29-93;  8:45  ami 
MJJNO  COOC  M10-11-M 


DEPARTMENT  OF  COMMERCE 

Minority  BusineM  Development 
Agency  ^ 

Buaineaa  Development  Center 
AppHcations:  Gary^lammond-East 
Chicago,  IN,  MSA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACnow:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  Hrst  budget  period 
(12  months)  is  estimated  at  $169,125  in 
Federal  funds,  and  a  minimum  of 
$29,846  in  non-federal  (cost-sharing) 
contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 


The  period  of  performance  will  be  from 
January  1, 1994  to  December  31, 1994. 
The  MBDC  will  operate  in  the  Gary- 
Hammond-East  Chicago.  Indiana 
geographic  service  area.  The  award 
number  of  this  MBDC  will  be  05-10- 
94001-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-proRt  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical  assistance; 
and  serve  as  a  conduit  of  information 
and  assistance  regarding  minority 
business. 

Applicatins  will  be  evaluated  initially 
by  Regional  staff  on  the  following 
criteria:  the  experience  and  capabilities 
of  the  Hrm  and  its  staff  in  addressing  the 
needs  of  the  business  community  in 
general  and,  specifically,  the  special 
needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
{>erforming  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least 
70%  of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less  and  35%  of  the 


total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate,  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Award  recipients  and  subrecipients 
under  this  program  shall  be  subject  to 
all  Federal  Department  regulations, 
policies,  and  procedures  applicable  to 
Federal  assistance  awards. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Commerce  (DOC)  are 
made. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbyine:" 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form; 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Government-wide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 

certification  form;  

Persons  (as  defined  at  15  CFR  part  28. 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  which  applies  to 
applicable/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000,  and  loans  and  loan  guarantees 
for  more  than  $150,000.  or  the  single 
fomily  maximum  mortgage  limit  for 
ejected  programs,  whichever  is  greater; 
and 
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Any  applicant  that  has  paid  or  will 
pay  fior  lobbying  using  any  lunds  must 
submit  an  SF-LLL.  "Oisckwurs  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28.  appendix  B. 

Recipients  diall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier  . 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL. 
"Diaclocura  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DOG  in  accordance  «irith 
the  instructions  contained  in  the  award 
document 

The  Departmental  Grants  Officer  may 
terminate  any  grants/cooperative 
agreraaant  in  whole  tx  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agraenwnt  Examples  of  some  of  the 
conditions  whidi  can  cause  termination 
are  failure  to  meet  cost-riiaring 
requirements:  unsatisfactory 
perfonnanda  of  MBDC  wrork 
requiremaots:  and  reporting  inaccurate 
or  inflatod  claims  of  client  asaistanoe  or 
''  client  cartificrtion.  Sudi  inaccurate  or 
inflated  claims  may  be  deemed  ilkgal 
and  punidiaUe  by  law. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
applictfion  not  being  considered  for 
funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  aoMy 
at  thair  own  risk  of  not  being 
reimbursed  by  the  Govwnment 
Notwithstancung  any  verbal  assurance 
that  they  may  have  received,  there  is  no 
obligation  on  the  part  of  the 
Govamaaaot  to  cover  pre-award  costs. 

ff  an  qipUcatlon  u  aelectad  for 
funding,  tna  U.S.  Department  of 
Commerce  has  no  ooUgation  to  provide 
any  addittonal  foture  fonding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  fonding  or  extend 
the  period  of  perfonnance  is  at  the  total 
discretion  of  Uie  Oepaitment 

All  non-profit  ana  for-profit 
applicants  an  subject  to  a  name  chedc 
review  process.  Name  diecks  are 
intendwl  to  reveal  If  any  key  individuals 
associated  ivith  the  applicant  have  been 
convicted  of  or  is  prMently  facing, 
criminal  diaiges  such  as  ^ud.  thelt, 
petjury.  or  other  mattscs  w^ikh 
significantly  reflect  on  the  applicant's 


management  honesty  or  financial 
integrity;  and  a  Calse  statement  on  an 
application  is  grounds  for  daoial  or 
termination  of  funds  and  pounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.SXL 
1001. 

CUMM8  OAIE:  The  dosing  date  far 
applications  is  Septen^Mr  9. 1903. 
Applications  must  be  poatmarkod  on  or 
before  September  9. 1993. 

AOOnESS:  Chicago  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce. 
55  East  Monroe,  suite  1440.  ChioBBo. 
Illinois  60603. 


FOR  RJfmetMRMMATION  CONTACT: 
David  Vega,  Regional  Director.  Chicago 
Regional  Office,  Minority  Business 
Development  Agency,  55  East  Monroe 
Street,  suite  1440.  Chicago.  Illinois 
60603.  312/353-0182. 
STATimmV  AUTNOMTT:  IS  U.S.C  1512. 
FUNOMO  AUTNOMTV:  Executive  Order 
11625.  October  13. 1971. 

SUPPIBIENTAIIY  MFONMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Pro^^vms"  is  not  applicable  to 
this  program.  A  pre-bid  confarenoe  will 
be  held  on  August  20. 1993.  at  10  a.m. 
at  the  MBDA  Chic^o  Regional  Office. 
Questions  concerning  the  pracedii^ 
information,  copies  of  application  Uts 
and  applicable  regulations  can  be 
obtained  aft  the  above  addrasa. 

11.800  Minority  Boslmst  DwefopoHat 
(Catalog  of  PMknl  Onaestic  Assistance) 
Dated:  July  27. 1993. 

David  Vaga, 

Begional  Dmctot.  Qikago  Begioao/  Office. 

(PR  Doc  93-18259  FUed  7-29^93;  8:45  am] 
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National  InslNiil*  of 
Technology 

[Doekaille. 

mN0693-AB19 


A  Propoood  FodwalMoniwIion 
Proceaaing  Standard  for  an  Cacroa»ad 
Encryption  Standart  (EES) 

AGEMCV:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACnow:  Noticr.  request  for  comments. 

SUMMARY:  A  Fadenl  In&mnation 
Processing  Standard  (FIPS)  far  an 
Escrowed  Encivptlon  Standard  (EES)  is 
being  propoeed.  This  proposed  standard 
spedfies  use  of  a  symmetric-key 
encryption/decryption  algorithm  and  a 
key  eacrowing  method  which  are  to  be 


implemented  in  electronic  devices  and 
used  for  protecting  certain  undassified 
government  comonuucations  when  such 
protection  i*  required.  The  algorithm 
and  the  key  eacrowii^  method  are 
classified  and  are  referenced,  but  not 
spedfied.  in  the  standard. 

This  propoeed  standard  adopts 
encryption  technology  developed  by  the 
Federal  government  to  provide  strong 
protection  for  unclassified  information 
and  to  enable  the  keys  used  in  the 
encryption  and  decryption  processes  to 
be  escrowed.  This  latter  feature  will 
assist  law  enforcement  and  other 

Svenunent  agencies,  under  the  proper 
jal  authority,  in  the  collection  and 
decryption  of  electronically  transmitted 
information.  This  proposed  standard 
does  not  iodude  idantifioation  of  key 
escrow  agents  who  will  hold  the  keys 
.  for  the  key  escrow  microdrcuits  or  the 
procedures  for  access  to  the  keys.  These 
issues  will  be  addressed  by  the 
DeMTtmant  of  Justice. 

The  purpose  of  this  notice  is  to  solidt 
views  from  the  public,  manufacturers, 
and  Federal,  state,  and  local  sovemment 
users  so  that  their  needs  can  be 
considered  prior  to  submission  of  this 
proposed  standard  to  the  Seoetaiy  of 
Commerce  for  review  and  approval. 

The  proposed  standard  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  oi  tiie  standard;  and  (2)  a 
spedfications  section  which  deals  with 
the  technical  aspects  of  the  standard. 
Both  sections  are  provided  in  this 
notice. 

DATES:  Comments  on  this  proposed 
standard  must  be  leoMvod  on  or  before 
September  28. 1993. 
ADDRESSES:  Written  comments 
concerning  the  pn^xtsed  standard 
should  be  sent  to:  Diredor.  Computer 
Systems  Laboratoiy,  ATTN:  PropcMsed 
FIPS  for  Escrowed  Encryption  Standard. 
Tedinology  Building,  room  B-154. 
National  Institute  of  Standards  and 
Technology.  Gaidiersbuig.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  tne  public  record  and  wrill  be  made 
avaifable  for  inspedion  and  copjring  in 
the  Central  RefBrenoe  and  Records 
Inspection  Fadlity.  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Gonstitutioo 
Avenues,  NW.,  Wariiington.  DC  20230. 
FOR  FURTHER  ■PORMATtM  CONTACT:  Dr. 
Deiuiis  Branstad.  Natio^  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  telephone 
(301)  975-2913. 

SUPPISIBITART  ■PDRMKnON:  His 
proposed  FIPS  implements  the  initiative 
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announced  by  the  White  House  Office  of 
the  Press  Secretarv  on  April  16, 1993. 
The  President  of  the  U.S.  approved  a 
Public  Encryption  Management 
directive,  which  among  other  actions, 
called  for  standards  to  facilitate  the 
procurement  and  use  of  encryption 
devices  fitted  with  key-escrow 
microcircuits  in  Federal  communication 
systems  that  process  sensitive,  but 
unclassified  information. 

Dated:  July  26, 1993. 
AnIiPnbhakar, 
Director. 

Federal  Information  Procesaing 
Standards  Publication  XX 

1993  XXXX  I 

Announcing  the  Escrowed  Encryption 
Standard  (QIS) 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

Name  of  Standard:  Escrowed 
Encryption  Standard  (EES). 
Catagory  oi  Standard: 
Teleoommimications  Security. 
Explanatkm:  This  Standard  specifies 
use  of  a  symmetric-key  encryption  (and 
decryption)  algorithm  and  a  Law 
Enfcvcement  Access  Field  (LEAF) 
creation  method  (one  part  of  a  key 
escrow  system)  which  provide  for 
decryption  of  encrypted 
telecommunications  when  interception 
of  the  telecommunications  is  lawfully 
authorized.  Both  the  algorithm  and  the 
LEAF  creation  method  are  to  be 
implemented  in  electronic  devices  (e.g., 
very  large  scale  integration  chips).  The 
devices  may  be  incorporated  in  security 
equipment  used  to  encrypt  (and 
decrypt)  sensitive  unclassified 
telecommunications  data.  Decryption  of 
lawfully  intercepted 
telecommunications  may  be  achieved 
through  the  acquisition  and  use  of  the 
LEAF,  the  decryption  algorithm  and 
escrowed  key  components. 

To  escrow  something  (e.g.,  a 
document,  an  encryption  key)  means 
that  it  is  "deUvered  to  a  third  person  to 
be  given  to  the  grantee  only  upon  the 
fulfillment  of  arl^ndition"  (Webster's 
Seventh  New  Collegiate  Dictionary).  A 
key  escrow  system  is  one  that  entrusts 
components  of  a  key  used  to  encrypt 
telerammunications  to  third  persons, 
called  key  component  escrow  agents.  In 
accordance  witn  the  common  definition 


of  "escrow",  the  key  component  escrow 
agents  provide  the  key  components  to  a 
"grantee"  (i.e.,  a  government  agency) 
only  upon  fulfillment  of  the  condition 
that  the  grantee  properly  demonstrates 
legal  authorization  to  conduct  electronic 
surveillance  of  communications  which 
are  encrypted  using  the  specific  device 
whose  key  component  is  requested.  The 
key  components  obtained  through  this 
process  are  then  used  by  the  grantee  to 
reconstruct  the  device  unique  kev  and 
obtain  the  session  key  (contained  in  the 
LEAF)  which  is  used  to  decrypt  the 
telecommunications  that  are  encrypted 
with  that  device.  The  term,  "escrow", 
for  purposes  of  this  standard,  is 
restricted  to  the  dictionary  definition. 

The  encryption/decryption  algorithm 
has  been  approved  for  government 
applications  requiring  encryption  of 
sensitive  unclassified 
telecommunications  of  data  as  defined 
herein.  The  specific  operations  of  the 
algorithm  and  the  LEAF  creation 
method  are  classified  and  hence  are 
referenced,  but  not  specified,  in  this 
standard. 

Data,  for  purposes  of  this  standard, 
includes  voice,  facsimile  and  computer 
information  communicated  in  a 
telephone  system.  Telephone  system, 
for  purposes  of  this  standard,  is  limited 
to  systems  circuit-switched  up  to  no 
more  than  14.4  kbs  or  which  use  basic- 
rate  ISDN,  or  to  a  similar  grade  wireless 
service. 

Data  that  is  considered  sensitive  by  a 
responsible  authority  should  be 
encrypted  if  it  is  vulnerable  to 
imauthorized  disclosure  during 
telecommunications.  A  risk  analysis 
should  be  performed  under  the 
direction  of  a  responsible  authority  to 
determine  potential  threats  and  risks. 
The  costs  of  providing  encryption  iising 
this  standard  as  well  as  alternative 
methods  and  their  respective  costs 
should  be  projected.  A  responsible 
authority  should  then  make  a  dedsicm. 
based  on  the  risk  and  cost  analyses, 
whether  or  not  to  use  encryption  and 
then  whether  or  not  to  use  this  standard. 
Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agsnqr:  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology. 
Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  and  their  contractors 
under  the  conditions  specified  below. 
This  standard  may  be  used  in  designing 
and  implementing  security  products 
and  systems  which  Federal  departments 
and  agencies  use  or  operate  or  which  are 
operated  for  them  under  contract.  These 
products  may  be  used  when  replacing 


Type  n  and  Type  in  PES)  encryption 
devices  and  products  owned  by  the 
government  and  government 
contractors. 

This  standard  may  be  used  when  the 
following  conditions  apply: 

1.  An  authorized  official  or  manager 
responsible  for  data  security  or  the 
seoirity  of  a  computer  system  decides 
that  encryption  is  required  and  cost 
justified  as  per  0MB  Circular  A-130: 
and 

2.  The  data  is  not  classified  according 
to  the  National  Security  Act  of  1947,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954.  as  amended. 

However.  Federal  departments  or 
agencies  which  use  encryption  devices 
for  protecting  data  that  is  classified 
according  to  either  of  these  acts  may  use 
those  devices  also  for  protecting 
unclassified  data  in  lieu  of  this 
standard. 

In  addition,  this  standard  may  be 
adopted  and  used  by  non-Federal 
Government  organizations.  Such  use  is 
encouraged  when  it  provides  the 
desired  security. 

AppUcationa:  devices  conforming  to 
this  standard  may  be  used  for  protecting 
unclassified  communications. 
Implementations:  The  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  shall  be  implemented 
in  electronic  devices  (e.g..  electronic 
dbip  packages)  that  can  be  physically 
protected  against  unauthorized  entry, 
modification  and  reverse  engineering. 
Implementations  which  are  tested  and 
validated  by  NIST  will  be  considered  as 
complying  with  this  standard.  An 
electronic  device  shall  be  incorporated 
into  a  cyptographic  module  in 
accordance  with  FIPS  140-1.  NIST  will 
test  for  conformance  with  FIPS  140-1. 
Cryptographic  modiiles  can  then  be 
integrated  into  security  equipment  for 
sale  and  use  in  an  application. 
Information  about  devices  that  have 
been  validated,  procedures  for  testing 
equipment  for  conformance  with  NI^ 
standards,  and  information  about 
obtaining  approval  of  security 
equipment  ara  available  fiom  the 
Computer  Systems  Laboratory,  NIST. 
Gaitheraburg,  MD  20899. 
Export  Control:  Implementations  of  this 
standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  title  22,  Code  of  Federal  Regulations, 
parts  120  through  131  (International 
Traffic  of  Anna  Regulations  — ITAR). 
Exporten  of  encryption  devices, 
equipment  and  tedmical  data  are 
advised  to  contact  the  U.S.  Department 
of  State,  Office  of  Defense  Trade 
Controls  for  more  information. 
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Patents:  Implementations  of  this 
standard  may  be  covered  by  U.S.  and 
foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  thirty  days 
following  publication  of  this  FTPS  PUB. 
Specifications:  Federal  Information 
Processing  Standard  (FIPS 
XXX)(affixed). 
Croee  Index: 

a.  FIPS  PUB  46-2.  Data  Encryption 
Standard. 

b.  FIPS  PUB  81.  Modes  of  Operation 
oftheDES 

c.  FTPS  PUB  140-1.  Security  . 
Requirements  for  Cryptographic 
Modules. 

Glowary: 

The  following  terms  are  used  as 
defined  below  for  purposes  of  this 
standard: 

Data — Voice,  facsimile  and  computer 
information  communicated  in  a 
telephone  system. 

Decryption — Conversion  of  ciphertext 
to  plaintext  through  the  use  of  a 
cryptographic  algorithm. 

Device  (cryptographic)— An  electronic 
implementation  of  the  encryption/ 
decryption  algorithm  and  the  LEAF 
creation  method  as  specified  in  this 
standard. 

Digital  data— Data  that  have  been 
converted  to  a  binary  representation. 

Encryption — Conversion  of  plaintext 
to  ciphertext  through  the  use  of  a 
cryptographic  algorithm. 

Key  components — ^The  values  from 
which  a  key  can  be  derived  (e.g.,  KU| 
eKUz). 

Key  escrow— 'A  process  involving 
transferring  one  or  more  components  of 
a  cryptographic  key  to  one  or  more 
trusted  key  component  escrow  agents 
for  storage  and  later  use  by  government 
agencies  to  decrypt  ciphertext  if  access 
to  the  plaintext  is  lawfully  authorized. 

LEAF  Creation  Method  1— A  part  of  a 
key  escrow  system  that  is  implemented 
in  a  cryptographic  device  and  creates  a 
Law  Enforcement  Access  Field. 

Type  I  cryptography- A 
cryptographic  algorithm  or  device 
approved  by  the  National  Security 
Agisncy  for  protecting  classified 
information. 

Type  n  cryptography— A 
cryptographic  algorithm  or  device 
approved  oy  the  National  Security 
Agency  for  protecting  sensitive 
unclassified  information  in  systems  as 
specified  in  section  2315  of  Title  10 
United  State  Code,  or  section  3502(2)  of 
Title  44,  United  States  Code. 

Type  m  cryptography— A 
cryptographic  algorithm  or  device 
approved  as  a  Federal  Information 
Processing  Standard. 


Type  in(E)  cryptography- A  Type  m 
algorithm  or  device  that  is  approved  for 
export  from  the  United  States. 
Qualifications.  The  protection  provided 
by  a  security  product  or  system  is 
dependent  on  several  factors.  The 
protection  provided  by  this  standard 
against  key  search  attacks  is  greater  than 
that  provided  by  the  DES  (e.g..  the 
cryptographic  key  is  longer).  However, 
provisions  of  this  standard  are  intended 
to  ensure  that  information  encrypted 
through  use  of  devices  implementing 
this  standard  can  be  decrypted  by  a 
legally  authorized  entity. 
Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
PublicaUon  XX  (FIPS  PUB  XX),  and 
identify  the  title.  When  microfiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

Specifications  for  the  Escrowed 
Encryption  Standard 

1.  Introduction 

This  publication  specifies  Escrowed 
Encryption  Standard  (EES)  functions 
and  parameters. 

2.  General 

This  standard  specifies  use  of  the 
SKIPJACK  cryptographic  algorithm  and 
the  LEAF  Creation  Method  1  (LCM-1)  to 
be  implemented  in  an  approved 
electronic  device  (e.g.,  a  very  large  scale 
integration  electronic  chip).  Tlie  device 
is  contained  in  a  logical  cryptographic 
module  which  is  then  integrated  in  a 
security  product  for  encrypting  and 
decrypting  telecommimications. 

Approved  implementations  may  be 
procured  by  authorized  organizations 
for  integration  into  security  equipment. 
Devices  must  be  tested  and  validated  by 
NIST  for  conformance  to  this  standard. 
Cryptographic  modules  must  be  tested 
and  validated  by  NIST  for  conformance 
to  FTPS  140-1. 

3.  Algorithm  Specifications 

The  specifications  of  the  encryption/ 
decryption  algorithm  (StCn*JACK)  and 
the  LEAF  Creation  Method  1  (LCM-1) 
are  classified.  The  National  Security 
Agency  maintains  these  classified 
specifications  and  approves  the 
manufacture  of  devices  which 
implement  the  specifications.  NIST  tests 
for  conformance  of  the  devices 


implementing  this  standard  in 
crrotographic  modules  to  FIPS  140-1 
and  FIPS  81. 

4.  Functions  and  Parameters 

4.1  Functions 

The  following  functions,  at  a 
minimimi,  shall  be  implemented: 

1.  Deta  Encryption:  A  session  key  (80 
bits)  shall  be  used  to  encrypt  plaintext 
information  in  one  or  more  ot  the 
following  modes  of  operation  as 
specified  in  FIPS  81:  ECB,  CBC,  OFB 
(64)  CFB  (1.  8. 16.  32,  64). 

2.  Data  Decryption:  The  session  key 
(80  bits)  used  to  encrypt  the  data  shall 
be  used  to  decrypt  resulting  ciphertext 
to  obtain  the  data. 

3.  Key  Escrow:  The  Family  Key  (KF) 
shall  be  used  to  create  the  Law 
Enforcement  Access  Field  (LEAF)  in 
accordance  with  the  LEAF  Creation 
Method  1  (LCM-1).  The  Session  Key 
shall  be  mcrypted  with  the  Device 
Unique  Key  and  transmitted  as  part  of 
the  LEAF.  The  security  equipment  shall 
ensure  that  the  LEAF  is  transmitted  in 
such  a  manner  that  the  LEAF  and 
ciphertext  may  be  decrypted  with  legal 
authorization.  No  additional  encryption 
or  modification  of  the  LEAF  is 
permitted. 

4.2  Parameters 

The  following  parameters  shall  be 
used  in  performing  the  prescribed 
functions: 

1.  Device  Identifier  (DID):  The 
identifier  imique  to  a  particular  device 
and  used  by  the  Key  Escrow  System. 

2.  Device  Unique  Key  (KU):  The 
cryptographic  key  unique  to  a  particular 
device  and  used  by  the  Key  Escrow 
System. 

3.  Cryptographic  Protocol  Field  (CPF): 
The  field  identifying  the  registered 
cryptographic  protocol  used  by  a 
particular  application  and  used  by  the 
Key  Escrow  System  (reserved  for  future 
specification  and  use). 

4.  Escrow  Authenticator  (EA):  A 
binary  pattern  that  is  inserted  in  the 
LEAF  to  ensure  that  the  LEAF  is 
transmitted  and  received  properly  and 
has  not  been  modified,  deleted  or 
replaced  in  an  unauthorized  manner. 

5.  Initialization  Vector  (IV):  A  mode 
and  application  dependent  vector  of 
bytes  used  to  initialize,  synchronize  and 
verify  the  encryption,  decryption  and 
key  escrow  functions. 

6.  Family  Key  (KF):  The  cryptographic 
key  stored  in  all  devices  designated  as 

a  fomily  that  is  used  to  create  the  LEAF. 

7.  Session  Key  (KS):  The 
cryptographic  key  used  by  a  device  to 
enoypt  and'daoypt  data  during  a 
session. 
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8.  Law  EnforoanMnt  AcoeM  Fleid 
(LEAF):  The  field  containiag  tb« 
encrypted  session  key  and  tke  device 
identifier  and  the  eecrow  authenticator. 

5.  Implementation 

The  Cryptographic  Algorithm  and  the 
LEAF  Creati<m  Method  shall  be 
implanented  in  an  eiectronic  device 
(e.g.,  VLSI  chip)  which  is  highly 
resistant  to  reverse  engineering 
(destructive  or  non-destructive)  to 
obtain  or  modify  the  cryptographic 
aigorithms,  the  DID,  the  KF,  the  KU.  the 
EA,  the  CFF,  the  operational  KS,  or  any 
other  security  or  Kisy  Escrow  System 
relevant  information.  The  device  shall 
be  able  to  be  programmed/personalized 
(i.e.,  made  unique)  after  maaa 
production  in  such  a  manner  that  the 
DID.  KU  (or  iu  components).  KF  (or  its 
components)  and  EA  fixed  pattern  can 
be  entered  once  (and  only  once)  and 
maintained  without  external  electrical 
power. 

The  LEAF  and  the  IV  shall  be 
transmitted  with  the  ciphertext.  The 
specifics  of  the  protocols  used  to  create 
and  transmit  the  LEAF.  IV.  and 
encrypted  data  shall  be  registered  and  a 
CPF  assigned.  The  CPF  shall  then  be 
transmitted  in  accordance  with  the 
registered  specifications. 

The  specific  electric,  physical  and 
logical  interface  will  vary  with  the 
implementation.  Each  approved, 
registered  implementation  shall  have  an 
unclassified  electrical,  physical  and 
logical  interface  specification  sufficient 
lor  an  equipment  manufacturer  to 
understand  the  general  requirements  for 
using  the  device.  Some  of  the 
requiiemeats  may  be  dasaified  and 


therefare  WKHild  not  be  specified  in  the 
unclaaaified  interlace  specification. 
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(Deetat  No.  «Qt68-31Sq 

NaHoiMl  Rra  CodM:  ItoquMi  for 
Propooolo  for  Rovtalon  of  SlondBr4to 

AOENCV:  National  Institute  of  Standards 

and  Technology,  DCXl 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safoty  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safaty 
standards.  The  ptupose  of  this  request  is 
to  increase  public  participation  in  the 
system  usea  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorae,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 
ADDRESSES:  Arthur  E.  Cote.  P£., 
Secretary,  Standards  Council.  NFPA,  1 
Batterymarch  Park,  PO  Box  9101. 
Quincy,  Massachusetts  02260-0101. 
FOR  RjmHCR  MFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPPI^UENTARY  MRMMATION: 

BackgroMMi 

The  National  Fire  Protection 
Assodation  (NFPA)  develops  fire  safsty 


standards  which  are  known  collectively 
as  the  National  Fiie  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulationa  concerning  fire  safaty.  Often, 
the  Office  of  the  Federal  Register 
approvea  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1 CFR  part  51. 

Requaat  fiar  Pn^Maab 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  ArUiur  E.  Cote, 
P.E.,  Secretary.  Standards  Council, 
NFPA.  1  Batterymarch  Park,  PO  Box  ' 
0101,  Quincy,  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  addreas.  identify  the 
document  and  give  reasons  for  the 
proposaL  Proposals  received  before  or 
by  5  p.m.  local  time  on  the  closing  date 
indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  tviU  omsider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  the  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Technical 
Committee  Report.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Datwl:  fubf  26. 1993. 
AratJPiBhhaksr, 

Dinctor. 
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[Docket  No.  93065-3157] 

National  Flra  Codes:  Request  for 
Comment  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology.  DOC. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 


November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1994  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standuds  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 

DATES:  Forty  reports  are  published  in 
the  1994  Annual  Meeting  Technical 


Committee  Reports  and  will  be  available 
on  July  30, 1993.  Comments  received  on 
or  before  October  8, 1993  will  be 
considered  by  the  respective  NFPA 
committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1993  Annual  Technical 
Committee  Reports  are  available  from 
NFPA,  Publications  Department,  1 
Batterymarch  Park,  PO  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E., 
Secretary.  Standards  Council,  NFPA,  1 
Batterymarch  Park,  PO  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
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RM  RNinCfl  MFOMM-nON  CONTACT: 

Ardnr  E.  Cot*.  P.E..  Secretary,  Standard 
Cmmdl,  at  aboye  address,  (617)  770- 
3000. 

WPKEIKNTARY  MFODMATION: 

Background  j 

Standards  developed  by  t&e  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federd  agencies 
as  the  basis  for  Federal  regulations 
concaming  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  OfBce  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CTHpartSl. 

Revisions  of  existing  standards  and 
Adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 


NFPA's  Fall  Meeting  in  November  or  at 

the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Committee  Reports. 

Requeet  Cdt  CobmmmIb 

Interested  persons  may  participat*  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary.  Standard  Coundl, 
NFPA,  1  Battarymarch  Park,  PO  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  C^jmmenters  may  iise  the  forms 
provided  for  comments  in  the  Technical 
Committee  Reports.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  identify 
the  notice,  and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  Octdier  8, 1993.  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 


Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NITA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by  March  25, 
1004,  prior  to  the  Annual  Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commenter. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  by  NFPA  members  at  the  Annual 
Meeting,  May  16-18, 1994  in  San 
Francisco,  California. 

Dated:  July  26. 1993. 
Arati  Prabkakar. 
Director. 

1094  Amuial  Meeting 
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IDeekM  No.  fM777-91771 

PropoMd  Volunlary  Product  Standard; 

Standard" 

AOENCV:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  circulation  of 
proposed  Voluntary  Product  Standard 
PS  20-94  "American  Softwood  Lumber 
Standard". 

SUMMARr:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  is  circulating  for  review 
and  comment  a  proposed  Voluntary 
Product  Standard  PS  20-94  "American 
Softwood  Lumber  Standard"  that  is  an 
updated  edition  of  PS  20-70  "American 
Softwood  Lumber  Standard."  This  new 
edition  is  being  processed  in  accordance 
with  the  provisicHis  of  the  Department  of 
Commerce  "Procedures  for  the 
Development  ofVolxmtaiy  Product 
Standards"  (15  CFR  part  10,  as 
amended;  SI  FR  22496  dated  June  20, 
1986). 

DATES:  Written  comments  regarding  the 
standard  should  be  submitted  to  the 
Standards  Management  Program,  OfRce 
of  Standards  Services,  on  or  before 
October  13, 1993. 

ADDRESSES:  Copies  of  the  PS  20-94  may 
be  obtained  from  the  Standards 
Management  Program,  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology.  . 
Gaithersburg,  MD  20899. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Barbara  Meigs,  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  telephone:  301-975- 
4025.  FAX:  301-963-2871. 
SUPPLEMBITARV  MFORMATION:  PS  20-94 
was  developed  by  the  American  Lumber 
Standards  Committee,  composed  of 
representatives  of  softwood-lumber 
producers,  distributors,  consumers,  and 
others  with  an  interest  in  the  Standard. 
The  Standard  diSars  from  the  previous 
edition.  PS  20-70.  in  that  its  text  has 
been  simplified  and  updated.  Terms 
have  been  modernized,  and  units  of 
measurement  in  both  conventicHial  and 
metric  units  are  presented.  The  basic 
sizes,  technical  requirements,  and 
administrative  structure  for 
implementing  and  enforcing  the 
Standard  have  been  retained. 

The  Standard  establishes  standard 
sizes  and  requirements  for  developing 
and  coordinating  the  lumber  grades  of 
the  various  species  of  softwooid  lumber, 
the  assignment  of  design  values,  and  the 
preparatioo  of  grading  rules  ^plicable 
to  each  species.  Its  provisions  include 
implemrat^on  of  the  Standard  through 
an  accreditation  and  certificatioa 


program;  estriilishment  of  priiKdpal 
trade  classifications  and  lumber  sizes 
for  yard,  structural,  htiloryfAop  use; 
classification,  measiirement,  grading 
and  grade-marking  of  lumbar; 
definitions  of  terms  and  procedures  to 
provide  a  basis  for  the  use  of  uniform 
methods  in  the  grading,  inspection, 
measurement  and  description  of 
softwood  lumber;  commercial  names  of 
the  principal  softwood  species; 
definitions  of  terms  used  in  describing 
standard  grades  of  lumber;  and 
commonly  used  industry  abbreviations. 
The  Standard  also  includes  the 
organization  and  functions  (tf  the 
American  Lumber  Standard  Committee, 
the  Board  of  Review,  and  the  National 
Grading  Rule  Committee. 

Dated:  July  26, 1993. 
Arati  Prabhakar. 
Director. 

[FR  Doc.  93-18263  Filed  7-29-43;  8:45  ami 
BHjjNG  cone  SIO-IS-H 


COMMITTEE  FOR  PUftCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  LM;  AddMona 

AGENCY:  Committee  for  Purchase  From 

Pet^le  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Additions  to  procurement  list 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  a 
military  resale  commodity  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  30, 1993 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  agPRMATION.  On  April 
30  and  May  21,  28,  June  4  and  11, 1993, 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  26125,  29571, 
31016,  31694  and  32656)  of  proposed 
additions  to  the  Procuremoit  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

Sualified  nonprofit  agencies  to  provide 
le  commodities,  military  resale 
commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that^the 
commodities,  military  resale  commodity 
and  services  listed  below  are  smtable  for 


procurement  by  the  Federal  Goremment 
under  41  U.S.C  46-«8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma)or  fiactors  oonsidetad  fior  this 
certification  wan: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wrill  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  Government. 

2.  The  action  «rill  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities,  military  resale 
commodity  and  services. 

3.  The  actitm  %rill  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale  commodity 
and  services  to  the  GovammenL 

4.  There  are  no  known  regulatory 
alternatives  whidi  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.SXL  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodity  and  sMvicas 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  added  to  the 
Prociuwnent  List: 

CoDutMiitias 

Parts  ICit.  Transmissiao  Oil  Piltw 

4330-01-211-6702 
Fishing  Kit.  Fmwrgancy 

4220-01-181-3154 
Mouse  Pad,  Computer 

7045-01-368-4808 

7045-01-368-4809 

7045-01-368-4810 

7045-01-368-4811 
Pad.  Executive  Message  Raoordlng 

7510-01-357-6829 

7510-01-357-6830 
Bag,  Polyethylene 

810&-L1-S04-8618 

8105-LL-S04-6619 

8105-LL-S04-8620 

(Requirements  for  the  Fleet  and  Industrial 
Supply  Center.  Bremerton.  Washingtoa.) 

Militaxy  Resale  Commodity 

Wrist  Pad,  ConqNilar 
M.R.021 

Services 

Bursting  and  Paduging  of  Stampi,  U.S. 
Department  of  the  Interior,  Washington,  DC 

Janitorial/Cufltodial,  Federal  Building.  U.S. 
Post  Office  and  Courthouse,  Third  and 
Sharkey  Street,  Qarksdaie,  Mississippi. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
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this  addition  or  options  exBrdsed  under 

those  contracts. 

■•Mrly  L.  MilkMii.  I 

£ncutfw  Duvctor. 

IFR  Doc.  93-18250  Filed  7-29-«3;  8:45  unl 


Proeufement  Uet;  Addition 

AOBCV:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Addition  to  procurement  list 


t:  This  action  adds  to  the 
Procurement  List  a  filter  element  to  be 
himished  by  a  nonprofit  agency 
employing  persons  who  ara  blind  or 
have  other  severe  disabilities. 
EmcnVE  DATE:  August  30, 1993. 
AOORESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
IXsabled.  Qystal  Square  3,  suite  403, 
1735  Jefiierson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  nmTHER  MFOfMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUfPtaKNTARV  iiFOmiATlON:  On  May  7, 
1993,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
27272)  of  the  proposed  addition  of  this 
element  to  the  Pnxnirement  List. 

Comments  wwe  received  from  the 
most  recent  contractor  for  the  filter 
element.  The  contractor  stated  that  it  is 
a  minority  owned  business  which  has 
no  custraners  other  than  the  Department 
of  Defense  (DoD)  and  that  it  did  not 
expect  any  revenue  from  its  other  DoD 
contracts.  The  contractor  made  a  profit 
in  1991,  when  it  had  a  contract  for  the 
filter  element,  and  lost  money  in  1992 
vrhm  DoD  did  not  purchase  the  filter 
elemmt.  The  amtractor  also  objected  to 
losing  the  opportimity  to  recoup  its 
investment  in  tooling  and  machinery  to 
produce  the  filtn  element. 

Because  DoD  did  not  buy  the  filter 
element  in  1992,  the  Committee  added 
the  value  of  Uie  quantity  of  this  item 
which  DoD  now  plans  to  buv  to  the 
contractor's  1992  sales  to  calculate  the 
impact  which  loss  of  the  item  would 
have  on  the  contractor's  total  sales. 
Using  this  method,  the  value  of  the 
quantity  of  this  item  to  be  procured  is 
less  than  fifteen  percent  of  the 
contractor's  total  sales.  The  Committee 
does  not  normally  consider  a  loss  of  this 
sl»  to  ctmstitute  severe  adverse  impact 
on  a  contractor. 

llie  Committee  has  determined  that 
the  contractor  has  at  least  two  other  DoD 
ocmtracts.  DoD  has  informed  the 
Committee  that  it  has  made  payments  to 
the  contracts  on  one  of  these  contracts. 


Under  the  competitive  bidding  system, 
no  contractor  is  guaranteed  a 
Government  contract.  A  contractor 
asstmies  a  business  risk  if  it  invests  in 
tooling  and  machinery  in  the  belief  that 
it  will  recoup  its  investment  frpm  the 
proceeds  of  niture  Government 
contracts.  Consequently,  the  Committee 
does  not  consider  loss  of  the 
opportunity  to  recoup  this  investment  to 
constitute  severe  adverse  impact  on  a 
contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodity,  feir  market 
price,  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
prociuement  by  the  Federal  Government 
under  41  U.S.C  4&-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  vrill  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  vrould  accomplish 
the  objectives  of  the  Javits- Wagner^ 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procxuement  List: 

Filter,  Element 
4330-01-099-9351 

This  action  does  not  afiiBCt  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  tmder 
those  contracts. 
Beverly  L-MiUouii. 
ExecutivB  Dinctor. 
(FR  Doc  93-18251  Filed  7-29-03;  8:45  am] 


Procurement  Uet  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list 


SUMMAflV:  This  action  adds  to  the 
Procurement  List  a  flexible  disk  to  be 
fiimished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFRCnVE  DATE:  August  30, 1993. 
AOOREMEt:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403,     , 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
TOR  RJflTNCfl  ■ypWIATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
vippuamnun  mformation:  On  May 
21, 1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
29570)  of  the  proposed  addition  of  this 
disk  to  the  Procurement  List.  Commmts 
were  received  bom  one  of  the  current 
contractors  for  the  disk.  The  commenter 
questioned  whether  the  proposed 
addition  of  the  disk  to  the  Procurement 
List  meets  the  legal  tests  for  an  addition 
and  whether  the  nonprofit  agency 
involved  will  be  able  to  produce  a  disk 
whidi  meets  the  Government's  needs. 
The  commenter  asserted  that  the 
proposed  addition  does  not  meet  a 
requirement  of  the  Committee's  law  that 
75%  of  the  work  needed  to  produce  an 
item  be  done  by  people  with  severe 
disabilities.  The  commenter  identified 
foiirteen  steps  in  the  production  of  a 
disk,  bom  manufecture  of  iron  oxide  to 
packaging  of  the  final  product.  Because 
the  nonprofit  agency  will  be  performing 
only  two  of  the  fourteen  steps,  the 
commenter  claimed  that  the  proposed 
addition  is  improper  under  the 
Committee's  law. 

The  commenter  has  misstated  the 
Committee's  law,  which  requires  that 
75%  of  the  total  direct  labor  performed 
by  a  nonprofit  agency,  whether  for  the 
Committee's  program  or  not.  be 
performed  by  people  with  severe 
disabilities.  The  percentage  requirement 
applies  to  the  woric  actually  performed 
by  the  nonprofit  agency,  not  the  total 
anf  ount  of  work  requited  to  produce  an 
item.  This  longstanding  Committee 
position  has  been  upheld  by  a  court 
decision.  In  this  case,  the  nonprofit 
agency  estimates  that  all  of  the  direct 
Moor  it  will  perfinm  on  the  disk  will  be 
pofbrmed  by  people  %vith  severe 
disabilities.  It  should  also  be  noted  that 
the  commenter  has  informed  the 
Committee  that  it  performs  very  few  of 
the  fourteen  steps  involved  in 
producing  the  msL 

The  commenter  also  asserted  that  its 
quality  standards  far  exceed  the 
industry  standards  established  by  ANSL 
It  claimed  that  these  high  production 
and  testing  standards  are  needed 
because  the  Government  uses  the  disk 
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in  ways  and  enviitHiineDts  wrhidi  plan 
greater  demands  on  the  disk  than 
normal  coBunercial  use.  The  nonprofit 
agency  is  required  to  purchase  the  blank 
disks  it  will  process  firom  sources 
approved  by  the  Govmnment  ag«K:y 
which  buys  the  disks.  The  disks, 
cartridges  and  media  must  meet  or 
exceed  ANSI  and  ISO  standards  and 
dimensional  requirements.  Testing  and 
in^>ectioa  will  be  performed  in 
accordance  with  the  Government 
agency's  requirements.  The  nonprofit 
agency  has  bean  producing  another  disk 
for  the  same  Government  agency  for  the 
past  year  and  has  produced  over  a 
million  disks  with  no  quality 
deficiencies.  Accordingly,  the 
Committee  considers  the  nonprofit 
agency  capable  of  producing  the  disk 
here  in  question  as  well.  After 
consideration  of  the  material  presented 
to  it  concerning  the  capability  of  a 
qualified  ncmprofit  agency  to  produce 
the  commodity,  feir  market  price,  and 
the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  tlw 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41 CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  CKtors  considered  for  this 
certification  ¥nn: 

1.  The  action  will  not  result  in  any 
additional  lepotting.  recordka^ing  er 
other  oompliancaTequirements  for  small 
entities  other  than  the  small 
organiaatiotts  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  %vill  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompli^ 
the  Directives  of  the  Javita-Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  UsL 

Accordingly,  the  following 
oonunodity  is  hereby  added  to  the 
Procurement  List: 

Didu  Flexible 
7IMS-01-4S1-7S27 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 


this  additten  or  options  exercised  under 
those  contrects. 

n.ii ■  ii    I    ***ni^ ■  ■ 

Executive  Director. 

(FR  Doc.  93-18254  Filed  7-20-93;  8:45  am] 


ProcufMMiil  Ltet^  PropoMd  Addltlone 

AGBCV:  Cmnmittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to 

procurement  list 

SUMMARV:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities,  military  resale 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  pwsons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MtMT  K  RKaVED  ON  OR 
BEFORE:  August  30, 1993. 
aoORCtWl;  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Qystal  Square  3.  suite  403. 
1735  feffersoR  Davis  Ifi^iway. 
ArUngton,  Virginia  22202-3461. 
RM  RIRTNCR  ilTORMATION  CONTACT 
Beverly  Milkman.  (703)  603-7740. 
MIPn^MENTARY  MFORMATION:  This 
notice  is  p(d>Ushed  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  lU 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  die  proposed 
acticns. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities,  ndlitary  resale 
commodities  and  ssfvicas  listed  befow 
from  nonprofit  agendaa  employing 
pwsons  who  are  blind  or  have  other 
severe  disabiUties. 

I  certify  that  the  foUowring  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  snuiU  entities. 
The  majcvlMrtan  considered  far  this 
certification  wrere: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  far  saoall 
mtities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government 

2.  The  action  does  not  i^pear  to  have 
a  severe  economic  impact  on  Uie  current 
contractors  for  the  omunodities, 
military  resale  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodities,  military  resale 
commodities  and  services  to  the 
Government 

4.  There  are  no  known  regxdatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Jevits-Wapiei^ 
ODay  Act  (41  U.S.C  46-«8c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  far  addition  to  the 
Procurement  List 

Comments  on  this  oartification  are 
invited.  Conmwnteis  should  identify  the 
statement(s)  underlying  the  ceitiftcation 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  folfowing 
commodities.  nriUtary  resale 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Coeunoditi— 

Standard  BUS  Equipment 
5999-00-NSH-00(n 
(RequirementB  far  the  U.S.  Coast  Guard) 
Nonpnint  AgsBcjr  SheiterBd  Wmuhop  for 
tne  DiMiMeo.  inc.  irinpiaifitim.  New 
York 
Bottle,  Applicator 
8125-00-488-7952 

Nonprofit  Afsaqr  Kansas  CUy  Association 
far  the  BtlBd.  KasMw  Qty.  Miasoori 


Military  Resale  Commodities 

Qothespin.  Wood 
MR.  571 

Nonprofit  Agency:  Industries  of  the  Blind. 
Inc.  GraenrixMO.  North  Candiaa 

Scmbber.FBtandDiA 
M.R.  582 

Nonprofit  Agency:  IJghthouse  Industries, 
Long  Island  City,  New  Yoric 

Refill.  Scrubber,  Pot  and  Dish 
M.R.  592 

Nonprofit  Agency:  lighthwite  Industries. 
Long  Island  Qty,  New  York 


M.R.  817 

NonpfOnt  A^pDcyr  AUmbui  Institute  for 

Deaf  and  Sited.  'Mli  rligs.  Afabeaw 
Can  Opener 
M.R.  819 
Nonprofit  Agency:  Qndanati  Asaociatioa 

far  the  Blind.  CiBclBnati.  Ohio 


.Vegetable 
M.R.82S 

Nonpiofit  Afwcy.  Oiirimiati  Aisocietioa 
far  the  Blind.  CiadnBaU.  Ohio 


Pizm( 

M.R.  827 

Nonprofit  Agency:  Clndnnatl  Association 

fior  the  Blind.  Qadnnati.  Ohio 
Pastry  Brum 
M.R.B29 
Nooprofit  Agency:  Alebeaaa  fawtilula  far 

Deaf  and  Btiad.  TeUadaga.  Akhos 
aip.Beg| 
MXM4 
NoopmOl  Afmcy:  The  Lighthouse  far  the 

BUad.  Inc^  Seattle.  WaAington 
Whisk.  Wire  Loop 
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M.R.  849 

Nonprofit  Aynqr  andniMtf  Aatocktion 

far  th*  Blind.  Qndnnati.  Ohio 
Lint  Ramovar.  Rolkr  Typ* 
M.R.863 
Nonprofit  Agenqr  Lighthouse  Industries, 

Long  Island  Qty,  New  Yoric 

Services 
Qounds  Maintenance 
Bristol  Veterans  USAKC      | 
2501  Ford  Road  \ 

Bristol,  Pennsylvania 
Nonpfofit  Agrocy:  Community 

Interactions— Bucks  County,  Inc., 

Levittown.  Pennsylvania 
Grounds  Maintenance 
Philadelphia  Memorial  USAKC 
2838-98  Woodhaven  Road 
Philadelphia,  Pennsylvania 
Nonprofit  Agency:  Community 

Interactions— Bucks  County,  Inc., 

Levittown,  Pennsylvania 
JanitoriaiyCustodial 
Federal  Building 
123  Fourth  Street,  SW. 
Albuquerque,  New  Mexico 
Nonprofit  Agency:  The  Rehabilitation 

Center,  Inc.  Albuquerque,  New  Mexico 
Janitorial/Custodial 
Corpus  Christi  Army  Depot 
Corpus  Christi,  Texas 
Nonprofit  Agency:  Nueces  County  Mental 

Haahh/Mental  Retardation  Center,  Inc. 

Carpus  Christi,  Texas 

Mailroom  Operation 

U.S.  Army  Research  Laboratory 

405  Anmal  Street 

Watertown,  Massachusetts 

Nonprofit  Agency:  Jewish  Vocational 
Smvice,  Inc.  Boston,  Massachusetts 
Bewly  L  Milkman.  . 

Executive  Dinctor.  I 

[FR  Doc  93-18252  Filed  7-29-93;  8:45  ami 
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ProcurMiwnl  Uat;  Proposed  Addition 

AOINCY:  Conunittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTXM:  Proposed  addition  to 

procurement  list. 


U.S.C  47(aM2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from  a 
nonprofit  agency  employing  persons 
who  are  blind  or  have  oUier  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  foctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  fiv  small 
entities  amm  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  fiunish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatray 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  4ft-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prtxrurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(8)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  service  to  the  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

FeodServioa 

McQellan  Air  Force  Base.  California 
Nonprofit  Agency:  Pride  Industries. 
Roseville,  California 

Beverly  L.  MUkaatSb 

Executive  Director. 

rPR  Doa  93-18253  Filed  7-29-93;  8:45  am) 
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;  The  QMnmittee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
bund  or  have  other  severe  disabilities. 
COMMDfTt  yUST  BE  RECBVEO  ON  OR 
BEFORE:  August  :*0. 1993. 
AOORESSEt:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403. 
1735  jetknaa  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverfy  Milkman.  (703)  603-7740. 
tUrPLBKNTARV  MFORMATION:  This 
notice  is  published  pursuant  to  41 


DATES:  August  3. 1993  (0900-1700). 

ADDRESSES:  Tuesday.  August  3. 1993. 
the  Defonse  Intelligence  Analysis 
Center,  Building  6000.  Boiling  Air  Force 
Base,  Washington.  DC  20340-1328. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  W.  S.  Williamson.  Executive 
Secretary,  DIA  Scientific  Advisory 
Board.  Washington.  DC  20340-1328. 
(202) 373-4930. 

SUPPLEMENTARY  BffORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I).  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  of 
Military  Intelligence. 

Dated:  )uly  26. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federd  ttegister  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  93-18152  Filed  7-29-93;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Offic*  of  tlw  Sscralary 

Meetings 

AGENCY:  Defanae  btelligence  Agency 
Scientific  Advisory  Board.  DoD. 
action;  Notice  of  cloeed  meeting. 

SUMMARY:  Pursuant  to  the  provision  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
given  that  a  dosed  meeting  of  the 
Director  of  Military  Intelligence  Staff 
Advisory  Panel  has  been  scheduled  as 
follows: 


Mwnbsrship  of  ths  Offles  or  tfw 
S«cralary  of  Dsfmss  PSTfonnancs 
R«vi«w  Board 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
POTformance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  the 
Joint  Staff,  the  U.S.  Mission  to  NATO, 
the  Advanced  Research  Projects  Agency, 
the  Defense  Investigative  Service,  the 
Defisnse  Security  Assistance  Agency,  the 
Ballistic  Missile  Defense  Organization, 
the  Defense  Field  Activities,  and  the 
U.S.  Court  of  Military  Appeals.  The 
publication  of  PRB  mraiMrship  is 
raquired  by  5  U.S.C  4314(c)(4). 

The  PRB  provides  feir  and  impartial 
review  of  SmiIot  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Secretary  of  Defense. 

EFFECTIVE  DATE:  July  1. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  E.  Thompson.  Assistant  Director 
for  Executive  Personnel  and 
Classification.  Directorate  for  Personnel 
and  SecuriW.  WHS.  Office  of  the 
Secretary  of  Defianse.  Department  of 
Defense.  The  Pentagon.  (202)  697-8304. 

SUPPLEMENTARY  iVORMATION:  la 
accordance  with  5  U.S.C  4314(c)(4).  the 
following  executives  are  appointed  to 
the  Office  of  the  Secretary  of  Defianse 
PRB;  specific  PRB  panel  assignments 
will  be  made  from  this  group. 
Executives  listed  will  serve  a  one-year 
renewable  term,  effective  July  1. 1993. 
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Office  of  the  Secretary  of  Defense 

Chairman 

Vincent  P.  Roske,  Jr. 

Members 

Fnmk  J.  Aurelio 
Diana  L.  Bltindell 
Pete  A.  Bryan 
Robert  Bruce 
Paul  E.  Chistolini 
Deborah  P.  Christie 
Michael  L.  Dominguez 
Jeanne  B.  Files 
William  G.  D.  Frederick 
Joan  E.  Freeman 
Claiborne  D.  Haughton,  Jr. 
Robert  T.  Mason 
Ronald  S.  Oxley 
John  J.  Quill 
John  A.  Roth 
Francis  M.  Rush,  Jr. 
Kenneth  C.  Scheflen 
Mary  H.  H.  Smith 
Peter  M.  Sullivan 
Diana  G.  Tabler 
Charles  C  Wilson,  Jr. 

Alternates 

Howard  G.  Becker 
James  D.  Carlson 
Kenneth  L  Daugherty 
E.  William  Harding 
PhiUp  M.  Hitch 
SaUyK.Hom 
H.  Steven  Kimmel 
Ernest  W.  Liska 
Gail  H.  McGinn 
John  S.  Master 
Harry  E.  Pontius 
John  B.  Rosamond 
John  M.  Russ 
Melvin  W.  Russell 
Ronald  P.  Sanders 
Nicolai  Timenes,  Jr. 
Andrus  Villus 
George  W.  Wauer 

Dated:  July  26, 1993. 
L.M.Byoiifli, 

Altemate  OSD  Federal  Register  Liaison 

Officer,  Department  ofD^nse. 

(FR  Doc  93-18151  Filed  7-29-93;  8:45  am] 


Dapartment  of  th«  Navy 
CNO  Exacutiv*  Panai;  Maating 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Future  Naval 
F(Hce8  Task  Force  will  meet  July  28. 
1993.  from  9  a.m.  to  4  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria,  VA  22303-0268. 

The  purpose  of  this  meeting  is  to 
discuss  issues  relating  to  determination 


of  future  naval  force  capabilities.  As 
part  of  this  study,  discussions  will  also 
involve  officer  eiducation,  platform 
development,  and  future  roles  and 
functions. 

This  Notice  is  being  pubUshed  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen. 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  suite  601. 
Alexandria,  VA  22302-0268.  Phone 
(703)  756-1205. 

Dated:  July  19, 1993. 

Michael  P.  Rummel, 

U:DR.JAGC.  USN.  Federal  Register  Ualson 
Officer. 

[FR  Doc  93-18270  Filed  7-27-93;  4:41  pm] 
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DEPARTMENT  OF  EDUCATION 

National  Selanea  Scholara  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for  the 
submission  of  fiscal  year  1994 
nominations  irnder  the  National  Science 
Scholars  Program. 

SUMMARY:  The  Secretary  of  Education 
(the  Secretary)  aimoimces  the  closing 
date  and  procedures  for  the  State 
nominating  committees  approved  by  the 
Secretary  to  submit  the  names  of  fiscal 
year  1994  nominees  to  the  President 
under  the  National  Science  Scholars 
Program  (NSSP)  authorized  by  title  VI, 
part  A  of  the  Excellence  in  Mathematics, 
Science  and  Engineering  Education  Act 
of  1990,  as  amended,  20  U.S.C.  5381  et 
seo.  (the  Act). 

the  NSSP  supporU  the  National 
Education  Goals,  particularly  Goals  4 
and  5.  Goal  4  calls  for  American 
students  to  be  first  in  the  world  in 
science  and  mathematics  achievement. 
Goal  5  calls  for  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  This  program  advances 
these  goals  by  providing  scholarship 
assistance  and  other  benefits  to  stuoents 
selected  by  the  President  for 
undergraduate  study  of  the  physical, 
life,  or  computer  sciences.  maUiematics. 
or  engineering. 

The  Secretary  will  accept  the  names 
of  nominees  on  behalf  of  tne  President 
from  the  nominating  committees  of 
States  participating  in  the  NSSP. 
including  the  50  States  and  the  District 
of  Columbia,  Puerto  Rico,  American 


Samoa.  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands.  Each  State  nominating 
committee  must  submit  for 
consideration  the  names  and  pertinent 
information  of  at  least  four  nominees 
bt>m  each  congressional  district  in  the 
State.  The  Act  provides  that  at  least  one 
half  of  the  nominees  from  each 
congressional  district  must  be  female 
and  all  of  the  nominees  must  be  ranked 
in  order  of  priority  within  each 
congressional  district.  A  State  with  an 
approved  nominating  committee  that 
desires  to  have  a  nominee  considered 
for  selection  as  a  National  Science 
Sdiolar  miist  provide  each  nominee's 
name,  permanent  address,  home 
telephone  number,  sodal  security 
number,  if  provided  by  the  nominee, 
sex,  congressional  district, 
congressional  representative's  or 
delegate's  name  for  that  congressional 
district,  priority  ranking  within  the 
congressional  district,  and  NSSP  subject 
area  in  which  the  nominee  intends  to 
major,  and  specific  major,  if  known. 

CLOSaiO  DATE  AND  MCOU  FOR 
TRANSMrmta  NSSP  NOMaiEE 
MPORMATION:  a  State  must  provide  iU 
NSSP  nominations  for  fiscal  year  1994 
by- 

(1)  Submitting  the  nominee 
information  in  typewritten  format; 

(2)  Submitting  the  nominee 
information  on  a  data  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Department  of  Education 
sends  directly  to  all  States;  or 

(3)  Submitting  the  nominee 
information  through  a  modem  using  a 
software  program  on  a  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Department  of  Education 
sends  directly  to  all  States. 

To  ens\ire  that  State  nominees  are 
considered  for  fiscal  year  1994  funds,  a 
State  must  submit  nominee  information 
by  November  2. 1993. 

STATE  NSSP  NOMMATIONS  DEUVEREO  BY 
MANJ  NSSP  nominations  must  be  sent  to 
the  address  provided  below. 

A  State  must  obtain  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postinaric;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  bom  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary. 

If  a  State's  NSSP  nominations  are  sent 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark;  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
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PotUl  Sarrioa.  A  State  should  note  that 
tb«  U.S.  Poctal  SOTTica  doaa  not 
unilorraly  proTida  «  datod  poatmark. 
Before  relying  on  thia  mathod.  a  State 
should  chock  with  its  local  poat  oCBco. 
A  State  is  ancoungad  to  uaa  registered 
or  at  least  fint-class  mail. 

Each  State  submitting  naminations 
after  the  closing  date  will  be  notified 
that  its  nominees  cannot  be  assured  of 
oonsidentiaa  fca  fiscal  year  1994 
funding. 

jtPOIClOril  Nominations  that  are 
mailed  must  be  sent  to  the  fblloMring 
address:  Nationel  Science  Schoian 
Progrsiu.  U.S.  Department  of  Education. 
C^oe  of  Student  Financial  Assistance. 
ROB-3,  room  4621. 400  Maryland 
Avenue.  SW..  Washington.  EX:  20202- 
5453. 

tTATE  NS8P  NOHMAHONS  OejVERCO  tV 
HAND:  State  NSSP  nominations  that  are 
hand-deli  wed  must  be  taken  to  the 
U.S.  Department  of  Education,  Office  of 
Student  FlnuKial  Assistance.  7th  and  D 
Streets,  SW..  room  4621,  GSA  Regional 
Of&ce  Building  fS.  Washington.  DC 
20202-5453.  Hand-delivered 
nominations  will  be  accepted  between  8 
a-m.  and  4:30  p.m.  daily  (Eastern  time). 
mttxfX  Saturdays,  Sundays,  and  Federal 
holidays. 

State  nominations  that  are  hand 
delivered  after  4:30  p.m.  on  the  closing 
date  cannot  be  assured  consideration. 

8TA11 NBSP  WOMWATIONt  TRAN8WTTE0 
THROUOH  A  MOOCH:  NSSP  nominations 
transmitted  to  the  U.S.  Department  of 
Education  through  a  modem  must  be 
transmitted  to  (301)  567-2187.  Modem 
transmissions  must  be  received  by  the 
server  (computer)  no  later  than 
November  2. 1993.  The  transmission 
will  be  acknowledged  by  the  server 
through  transmission  of  a  file  to  the 
sender  that  frill  display  on  the  sender's 
computer  saeen,  providing  proof  of  the 
U.S.  Department  of  Education's  receipt 
of  the  transmission. 

PftOOIMM  MRMMATION:  Under  the  NSSP. 
the  Secretary  is  authorized  to  award 
scholarships  to  oiitstanding  students 
selected  by  the  President  fior  the  study 
6t  physiol.  life,  or  computar  sciences, 
mathematics,  or  engineering.  Tlie 
Secretary  is  author^ed  to  award  initial 
sdidarahipeofup  to  $5,000  for  the  first 
year  of  undergraduate  study  to 
graduating  high  school  students  as  well 
as  continuation  awards  of  up  to  $5,000 
for  up  to  four  additional  yean  of 
undograduate  study. 
APWJCAKI  tTAIUTORV  ANO  REGUtATORV 
raOMMMB:  The  foUowing  statute  and 
regukttoos  «•  applicable  to  the  fiscal 
year  1994  NSSP: 

(1)  The  pragram  statute,  20  U.SX. 
5381e(se9. 


(2)  The  Netionel  Sdmce  Sdiolara 
Pro-am  reguUtions  in  34  CFR  part  652. 

(3)  The  Education  Department 
General  Administrative  Ragulattena 
(EDGAR)  in  34  CFR  parts  74.  75  (with 
the  exception  of  subpart  C.  SS  75.200- 
75.216.  75.218,  and  75.220-75;28l  of 
subpart  D,  and  §§  75.580-75.592  of 
subpart  E).  77.  79. 81. 82. 85.  and  86. 
MTEftOOVIRMIINTAL  fKHOt.  TUs 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
ob)ective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  strengthened  federalism  by  relying 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intmded  to  jmivide  eeriy 
notification  of  the  Depertanent's  spedfic 
plans  and  actions  for  this  program. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  Charles  R.  Brazil,  Program 
Specialist,  U.S.  Department  of 
Education,  Division  of  Hig^  Education 
Incentive  Programs,  Washington,  DC 
20202-5251.  Telephone:  (202)  706- 
4609.  Individuals  who  mm  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Informaticm 
Relay  Service  (FIRS)  at  1^800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  throu^  Friday. 

Pragraa  Aetherilr  20  U.S.C  5381  e(  sag. 
(Catalog  of  Federal  Domestic  Assistance 
Number  M.242.  National  Science  Scholars 
Prognra) 

Dated:  )uly  23.  ISU. 
David  A. 


Assistant  Secnttuyfor  Postsocondary 

Education. 
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DEPARTMENT  OF  ENERGY 


Fwtoncwi 
SyslMiWt  lnc» 

AGENCY:  Department  (tf  Energy. 
action:  Notice  of  intent  to  make  an 
award  baaed  on  an  unsolicited 
application. 

tUMMARY:  The  Department  of  Enainr 
(DOE).  Chicago  Field  Office,  throu^  the 
Dallas  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rule  10  CFR  600.14(0.  that 
DOE  intends  to  award  a  grant  to  Marine 
Safety  Systeou.  Inc.  to  develi»  an 
automated  sonic  system  Car  oil  taaksn 
that  would  identify  the  locatkn  and 
extent  of  damage  to  oil-containing 


tanker  sections  and  safely  and  rapidly 
transport  oil  from  a  ruptured  section  or 
sections  to  temp<vary  storage  tanks, 
invented  by  Mr.  Booth  B.  Strange. 
turnjBmtTun  mformation:  dob 
announces  further  that  punuant  to  10 
CFR  600.6(a)(2).  this  discretionary 
financial  assistance  award  to  Marine 
SiJsty  Systems  Inc..  would  be  based  on 
the  acceptance  of  an  upsolidted 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1).  Prim  to  the  inventor's 
work,  the  sxibject  invention  did  not 
exist.  The  patented  invention  is  an  on> 
board  pumps-and-piping  system  whidi 
uses  hydrostatic  pressure  differentials 
and  placement  of  suction  pipes 
extending  from  the  upper  deck  into  the 
tank  to  quickly  transrer  cargo.  The 
technology  should  have  a  significant 
impact  on  energy  conservation  by 
substantially  reducing  the  magnitude  of 
loss  in  accidents  involving  large  oil 
tanken.  The  proposed  project  is  deemed 
meritorious  iMsed  on  the  general 
evaluation  in  accordance  with  DOE 
600.14(d)  and  represents  a  unique  idea 
that  would  not  be  eligible  for  financial 
assistant  under  a  recent,  current,  or 
planned  solicitation. 

The  project  period  for  the  grant  award 
is  24  months.  DOE  plans  to  provide 
funding  in  the  amount  of  $99,000.00. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  K.  Carter.  U.S.  Department  of 
Energy,  Dallas  Support  Office.  1420 
West  Modungbird  Lane,  suite  400. 
Dallas.  TX  75247. 

Issued  In  Chicago.  Illinois  on  |uly  20. 1993. 
Maniice  A  Broderick. 
Deputy  Oifector.  Operations  klanagamnt 
Support  Division. 

(FR  Doc  93-18256  Filed  7-29-93: 6:45  ami 
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NonoompvtHlv*  FinancM  Atatetanoo 
Award  To  Tlw  NatiofMl  AsMciRtion  Of 
Ragulatory  UHltty  Commlaalonara 

AQBICV:  Department  of  Eneigy. 
action:  Notice  of  noncompetitive 
fin«icial  assistance  award. 

SUMMARY:  The  DepartiBsnt  of  Btaeigy 
(DOE).  Chicago  OJwrations  Office, 
through  the  Denver  Stipport  Office, 
annoimoes  that  pursuant  to  DOE 
Financial  Assistance  Rules  600.7(bK2). 
it  intends  to  award  a  grant  to  the 
National  Association  of  Regulalonr 
Utility  Commissianera  (NARUQ  for  an 
Integrated  Resouioe  Planning  Project 
The  objective  of  this  activity  is  to  assist 
the  National  Assodatian  of  RsgulaMxy 
Utility  Commissionen  and  its  members, 
(state  utihty  commissinns)  and 
individual  utility  companies  to  develap 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /■  Notices 


40803 


new  methods  of  incorporating 
regulatory,  environmental,  and  energy 
analysis  factors  and  education  programs 
into  Integrated  Resource  Planning  (IRP) 
and  Demand-Side  Management  (DSM) 
program  planning. 

NARUC  will  provide  support  and 
assistance  to  its  State  regulatory 
commission  members  to  stimulate  work 
in  Integrated  Resource  Planning  and 
Demand-Side  Management.  NARUC 
will  work  with  its  State  public  utility 
commissions,  individual  utilities,  and 
expert  consultants,  to  conduct  analysis 
in  financial  and  regulatory  incentives, 
methodology  and  quantification  of 
externalities,  performance  of  demand- 
side  practices,  and  methodology  of  gas 
IRP.  NARUC  will  also  sponsor  two 
national  conferences  on  IRP  and  will 
maintain  a  data-base  on  regulatory 
commission  rate  orders  for  State  public 
utility  commissioners. 

The  activity  is  necessary  for  the 
satisfactory  completion  of  a  project 
currently  being  undertaken  by  NARUC 
and  competition  would  have  an  adverse 
e%ct  on  the  comoletion  of  the  activity. 

This  effort  would  be  conducted  by 
NARUC  using  their  own  resources; 
however,  DOE  support  of  the  activity 
would  enhance  the  public  benefits  to  be 
derived  by  supporting  and  stimulating 
the  understanding  and  practice  of 
Integrated  Resource  Planning  by 
utilities. 

The  applicant  has  exclusive  domestic 
capability  to  perform  the  activities 
successfully  based  on  the  imique  nature 
of  the  organization.  NARUC  is  the  only 
national  association  representing  the 
State  public  regulatory  commissions. 

The  estimated  cost  for  the  three  year 
project  period  is  $700,000.  The 
estimated  award  amount  for  the  first 
budget  period  of  eighteen  months  is 
$330,000. 

FOR  FURTHER  MFORUATION  CONTACT: 

U.S.  Department  of  Energy.  Denver 
Support  Office,  2801  Youngfield  St., 
suite  380,  Golden.  Colorado,  80401- 
2266.  Attention:  Margaret  Learmouth. 
Telephone:  (303)  231-5750,  Extension 
138. 

Issued  in  Chicago,  lUinoi*  on  July  3, 1993. 
Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
IFR  Doc  93-18257  Filed  7-29-93;  8:45  am] 
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U.8.-ASEAN  Council;  HnancM 
AMittanee  Award 

agency:  Department  of  Energy. 
ACTKM:  Notice  of  intent 


summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.6(a)(5),  it  is  making  a 
discretionary  noncompetitive  financial 
assistance  award  based  on  the  criteria 
set  forth  at  10  CFR  600.7(b)(2)(i)(A)  and 
(D)  to  the  U.S.-ASEAN  Council 
(Coimcil)  under  Grant  Number  DE- 
FG01-93FE62g28  to  enable  the  DOE  and 
the  Council  to  jointly  coordinate  the 
U.S.-ASEAN  Energy/Environment 
Initiative. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
H.D.  Watkins.  PR-322.1. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

8UPPI.EHENTARY  INFORMATION:  The 
initiative  will  consist  of  a  broad  effort  to 
assist  Indonesia  and  Thailand,  and 
American  companies,  in  the 
implementation  of  Coal  Technology 
Projects.  The  Council,  in  conjunction 
with  DOE,  will  organize  two  missions  to 
the  U.S.  fit)m  Indonesia  and  Thailand. 
These  missions  will  focus  on  specific 
areas  which  are  of  interest  to  the  electric 
utilities  and  government  agencies  of 
Thailand  and  Indonesia,  and  in  which 
American  companies  have  a  competitive 
advantage.  The  anticipated  project 
period  of  the  proposed  grant  is  24 
months  from  the  effective  date  of  award. 

The  DOE  has  concluded  that  in 
accordance  with  10  CFR 
600.7(b)(2)(i)(A)  and  (D)  that  the 
proposed  activity  is  necessary  for  the 
continuation  of  an  activity  recently 
funded  by  DOE  to  support  a  clean  coal 
technology  trade  mission  to  Thailand 
and  Indonesia.  Competition  for  this 
support  would  have  a  significant 
adverse  effect  on  the  activity.  Follow-on 
activities  to  capture  immediate  trade 
opportunities  identified  by  the  past 
mission  would  be  jeopardized  by 
competition  for  support.  The  applicant 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully,  based 
upon  unique  equipment,  proprietary 
data,  technical  expertise,  or  other  such 
unique  qualifications. 

The  estimated  cost  of  the  project  is 
$124,870  of  which  $100,000  will  be 
paid  for  by  DOE. 
Scolt  She£Beid, 

Acting  Director,  Division  "B",  Office  of 
Placement  and  Administration. 
[PR  Doc  93-18255  Filed  7-29-93;  8:45  am] 
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Energy  Information  Administration 

Agency  Information  Collactiona  Under 
Ravtaw  by  ttw  Offlca  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  informadon  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistant  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection:  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  August  30, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 

£  lease  notify  the  EIA  contact  listed 
slow.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Afbirs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Wa^^ington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  MFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
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Jay  CB»eIb6rry.  Offioa  of  Statistical 
Standards.  (EI-73),  Fonestal  Building. 
U.S.  DepaitiiMnt  of  Enai^gy.  Washington, 
DC  20585.  Mr.  Cassalborry  may  ba 
telephoned  at  (202)  254^348. 
SUmJMCNTARY  MPOMIATION:  Tha 

energy  information  collection  submitted 
to  ^fB  for  review  was: 

1.  Federal  Energy  Regiilatoiy 

Commission  j 

FERC-582 

1902-0132  ! 

Oil.  Gas  and  Bectiic  Fees  and  Annual 

Charges 

Extension 

On  occasion 

Mandatory 
8.  Businesses  or  other  fiar>pfofit:  SmaU 

businesses  or  organizatioBs 
9. 179  respondents 
10. 1  response  i 

11. 4  hours  per  lesponsa     { 

12.  716  hours 

13.  The  FERC  requires  infennation  in 
order  to  assess  annual  charges  and  to 
review  requests  for  public  utilities  for 
waiver  froan  annual  chaioas.  imposed 
under  authority  provided  in  the 
Independent  Offices  Appropriation 
Act  of  1952  and  the  Omnibus 
Reconciliation  Act  of  1986. 


'  AirtkBtiiy:  Sactioo  2(a)  of  the 
Paperwoik  Raduction  Act  of  1980.  (Pub.  L. 
Na  96^511).  which  ameaded  chapter  35  of 
title  44  United  States  Cods  (See  44  U.S.C 
3S06(a)aiid(cXl). 
Issued  in  Wadiingtcm,  DC.  July  23. 1993. 

TvaMMM.Bkhi9. 

Dinctar.  Statistical  Standards,  Energy 
Information  Administration. 
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Fadanri  Enacyy  Ragutatoiy 
CofiNiNaalon 

(DoelM  No.  J083-13MCT  New  Maaiee-aq 

Dapartmanl  of  ttw  bitarlor,  Buraou  of 
Lwd  yanapamam;  NGPA  Notlca  of 

Agancy  DaalgMting  1>Bhl  Formation 

July  26. 1993  I 

Take  notice  that  on  July  22. 1993.  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above'referencad 
notice  of  datuiuiinatiaa  pursuant  to 
S  271.703(cX3)  of  the  Commission's 
regulrtions.  that  the  Galhip  and  Dakota 
Formations  in  a  portion  of  the  West 
Lindrith  Area  of  the  Undrith  GaUup- 
Dakota  West  Pool  underl3ring  a  portion 
of  San  Juan  County.  New  Mexico, 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Ges  Policy 
Act  of  1978.  Ilie  area  of  application 


covers  approxiinately  10,240  acree.  all 
of  which  are  Jicarilla  Apache  Indian 
Reservation  Lands.  The  recommended 
area  is  described  as  follows: 

Township  25  North,  Range  4  ¥fmt 

Swtkjos  15-22:  All 
S«ctioiU  27-34:  All 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
refsrenced  portion  of  the  Gallup  and 
Dakota  Formations  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street  NE.,  Washington.  DC 
20526.  Persons  objecting  to  Um 
detennination  may  file  a  protest,  in 
accordance  wiUi  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lokariiiiin, 

Sacntary. 

(PR  Doc  a3-iai72  Piled  7-29-93;  8:45  am] 


[Docket  No.  TQ93-11-8S-00D  and  TM  93- 
11-«9-00(q 

CamaQla  Natural  Goa  Co.^  Propoaad 
Changaa  In  FERC  Qao  TarMf 

)uly  26. 1993 

Take  notice  that  on  July  22, 1903. 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  Um 
foUowring  revised  tariff  sheets  to  its 
FERC  Gas  TariCf.  Second  Revised 
Volume  Na  1: 

Itt  Rev  Porty-Pouith  Revised  Sheet  Na  8 
1st  Rev  Porty-Fouith  Revised  Sheet  Na  9 

Carnegie  states  that  pursuant  to 
Sections  23  and  26  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
it  is  filing  a  combined  Out-of-Cyde 
Purchased  Gas  Adjustment  (PGA)  and 
Transportation  Cost  Adjustment  (TCA) 
to  reflect  dianges  in  its  projected 
purchased  gas  costs  andprt>jecfted 
Account  No.  858  costs.  Iiie  proposed 
effisctive  date  of  the  tendered  tariff 
sheets  is  )\me  1. 1993. 

Carnegie  states  that  the  prt^weed  rate 
changes  are  neceaaitated  by  the 
implementation  of  restructured  services 
pursuant  to  Order  No.  636  of  Texas 
Eastern  Transmission  Corporation 
(TETOO).  Carnegie's  former  upatream 
pipeline  suppHOT,  efbcttve  Jtme  1, 1993. 
Carnegie  states  that  the  purpose  of  its 
filing  is  to  correct  Carnegie's  Jane  1983 
sales  rates  to  reflect  the  TETOO  rates  in 
effect  as  of  June  1. 1993.  Carnegie 
further  states  that  rate  changes  reflected 


in  the  above  tariff  sheets  are  the  same 
rates  proposed  bv  Carnegie  as  part  of 
Carnegie's  compuanoe  filings  submitted 
in  Docket  Nos.  TQ93-8-63-001,  et  aL. 
which  wwa  rejected  1^  the  Commissicm 
in  a  Letter  Order  dated  July  12, 1993. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CommissioQ,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  16  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  <m  or  before  August  2, 1993. 

Protests  will  be  considoed  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  ars  on 
file  with  the  Commissifm  and  are 
avaiMile  for  public  inspection  in  the 
public  refermce  room. 
LakD.CaaheO 
Secretary. 

(PR  Doc  93-18173  Piled  7-29-93;  8:45  am] 
sa^aM  coot  srtr-SMi 


PacM  No.  TCM-8-83-004  and 
•3-004] 


Camagia  Natural  Qaa  Co^  Complianca 
FUlng 

July  26. 1993. 

Take  notice  that  on  July  22, 1093. 
Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

3rd  Sub  Party-Fourth  Revised  Sheet  Na  8 
4th  Sub  Porty-Vonrtfa  Revised  Sheet  Na  9 

The  proposed  effective  date  of  these 
revisea  tariff  sheets  is  June  1, 1993. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  in  compliance  witii 
the  Letter  Order  dated  Mqr  27, 1993. 
issued  by  the  Director  of  the  Office 
Pipeline  and  Producer  Ragulaticm  in 
this  proceeding,  as  interpielad  by  the 
Director's  subsequent  Letter  Order  dated 
July  12, 1903.  Ctfnagie  states  that,  as 
compared  to  Carnegie's  original  April 
30, 1993  PGA  and  TCA  filing  in  this 
proceeding,  ttie  enclosed  taiuf  sheets 
reflect  a  PGA  demand  charge  decrease 
of  $0.3186  per  dth.  a  DCA  daaaaaa  ol 
$0.0105  per  dth,  and  a  daaaaaa  in  the 
maximum  interruptible  sales  rate  under 
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Rate  Sdudul*  SECSS  of  $0.0105  par 
dth. 

Carnegi*  states  that  copies  of  its  filing 
were  served  od  all  iiuisdictional 
customers  and  iotnested  state 
commissioDS. 

Any  person  TJasiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Coromissioii, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  RegitlatJeha 
All  such  protests  should  be  filed  on  or 
before  Ailgust  2, 1993.  Protests  will  be 
considered  by  the  Commissifm  in 
determimng  the  ap^urophate  action  to  be 
taken,  but  will  not  save  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  rofereiKe  room. 
Lois  D.  CaalMil. 
Secretary. 

[FR  Doc  93-18174  FOad  7-2»-93;  8:45  ami 
;  viT-oi-ar 


PodNl  No.  ECM-8-000} 

Th«  Cbidnnatf  Gm  ft  Bectric  Ca  and 
PSi  En«rgy»  Inc.;  Rllng 

July  28, 1983. 

Take  notice  thet  on  July  28. 1993.  The 
Cincinnati  Ges  k  Electric  Co.  (OC&E). 
PSI  Eiaeigy.  Inc.  (PSI),  Union  Ught,  Heat 
k  Power  Co.,  and  Miami  Power  Corp. 
(coUectivriy,  Appficants)  filed  a 
response  to  a  letter  issaed  on  July  23, 
1993  by  the  Director,  Division  of 
Opinions  and  Systems  Analysis  (^lly  23 
letter).  The  July  23  letter  requested  ttiat 
the  Applicants  provide  furmer 
information  concerning  the  Applicants* 
amended  application  filed  with  the 
Commission  on  July  9. 1993. 

b  dieir  July  26. 1993  filing,  the 
Applicants  provide  further  ^formation 
regarding,  inter  alia,  the  nature  of 
Commission  authorizaticm  diat  the 
Applicants  request;  the  effect  of  &« 
registered  boiding  conpeiy  strw:tiire  on 
merger  benefits  and  rales;  and  the 
tiarameters  of  the  Applicants' 
commitment  to  hold  harmless  their 
wholesale  customers.  The  Applicants 
also  provide  affidavits  coDcaming:  (1) 
Savings  in  labor  and  noft-labor 
administrative  and  general  costs;  (2) 
savings  in  production  and  capacity 
costs:  and  (3)  a  sununary  of  the 
principles  that  the  Apphcants  anticipate 
«vill  govern  tbvallocaticHi  of  neiger 
savings  betwe^  FSi  and  OG&E. 

Any  panoB  dsairing  to  be  heard  or  to 
protaat  tbed!M>ve  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capital  Stiaet.  NE., 
Waahingtrei,  DC  20436.  in  i 
with  18  CFR  385.211  and  385.214.  All 
such  OMtions  or  comaants  should  be 
filed  on  or  baioi*  August  2, 1993. 
Copiea  of  this  filing  are  on  file  and  are 
availaUe  for  public  inspectioB. 
LoiaDi( 


Sflcrttaiy. 

(FR  Doc  93-18171  Piled  7-29-93;  8:45  ml 

aujNQ  coBC  •rtr-oMi 

[Prelect  lie>  8880  OQOj 

CooaolkMid  Water  Powar  Co.; 
Authorliatlon  tor  ConUniMd  ProfMt 
Oparation 

ktly  28, 1993. 

On  June  26, 1991,  Consolidated  Water 
Power  Company,  licensee  for  the 
Wisconsin  River  Diversion  Proiect  No. 
2590,  filed  an  appHcation  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  Uie 
Commission's  regulations  thereimder. 
Project  No.  2590  is  locatod  on  the 
Wisconsin  River  in  Portage  County, 
Wisconsin. 

The  license  for  Project  No.  2590  was 
issued  for  a  period  ending  June  30, 
1993.  Section  IS  (a)(1)  of  the  FPA.  16 
U.S.C.  808(aKl).  requires  the 
Commission,  at  the  expiration  of  a 
license  t«m,  to  issue  from  year  to  year 
an  annual  license  to  the  thoa  Ucansee 
under  tbe  terms  and  conditions  of  the 
prior  license  until  a  new  Iic«i8e  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  prefect's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.SX1 
558(c),  and  as  set  forth  at  18  CIPR 
16.21(a),  if  the  licenaee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  contimM  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  H  the  licensee  of  such  a 
project  has  not  filed  an  application  (br 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  ebe  a 
license  for  the  project  or  otherwise 
orders  disposition  of  die  project. 

If  the  project  is  sabject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Pnqect  No.  2590 
is  issued  to  Consolidated  Water  Power 
Company  for  a  period  effecUve  July  1. 
1993.  throng  Jtme  30, 1994.  arnntil  the 
issuance  of  a  new  Ucense  for  the  project 


e: 


or  other  dispoattifiB  uodv  tfaa  FPA. 
whichovar  coBMS  first  If  iaaaaaoa  o<  a 
new  licanaa  let  other  diipaaJUnw)  doai 
not  take  place  on  or  before  Joao  30. 
1984.  Botioa  is  baraby  gKaa  that, 

■Bt  to  18  CFR  16.18(ca.  an  a     . 

M  under  section  15(aXl)  of  tha 
FPA  is  renewed  automatically  without 
fuithar  order  or  notioa  by  Conmisaiaa, 
uleas  tha  Commisaian  orders 
otberwisa. 

If  the  pn^ad  is  not  sul^act  to  sactioa 
15  of  the  FPA.  notice  is  baraby  gtves 
that  CoBSolidated  Wtfer  Power 
Company  is  anthorJMd  to  coottnue 
operation  of  tha  Whcnnsin  River 
Diversion  Pn^ad  Na  2590  until  sucb 
time  as  die  Coaunissian  acts  on  its 
application  for  subsequent  hcanse. 
LetoD.ClMhaB. 
SecTBtaiy. 

[FR  Doc  93-18179  Piled  7-29-^93;  8:45  ami 
BiujNa  eooc  srfy-eMi 


[ProieclNOk 

Maina  Public  Sarvfca  Co.; 
Authoriiatlon  tor  Contlnuad  Pro{act 
Oparatfon 

)uly  26. 1993. 

On  June  27, 1991 ,  Maine  Public 
Service  Company,  licensee  for  the 
Millinockat  Project  No.  2368,  filed  an 
application  for  a  new  or  i 
license  pursuant  to  the  Federal  1 
Act  (FPA)  and  the  Commission's 
regulations  thereimder.  Project  No.  2366 
is  located  on  Millinodcet  Stream  in 
Piscataquis  Cmmtr,  Maine. 

The  license  for  Project  ISk).  2366  was 
issued  for  a  period  ending  Jime  30, 
1992.  Section  15(aKl)  of  the  FPA.  16 
U.S.C  806(aKl),  requires  the 
Commission,  at  die  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  IS  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  hcense  waived  the 
applicabihty  or  Section  15  of  the  FPA, 
then,  based  on  section  9(b]  of  the 
Administrative  Procedure  Act.  5  U.SXI 
558fc),  and  as  set  finth  at  18  GPR 
16.21(a),  if  die  ticensee  of  sudi  project 
has  filed  an  application  fat  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subseouent  Hcense,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
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to  amtinue  project  operationi  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2366 
is  issued  to  Maine  Public  Service 
Company  for  a  period  effiactive  July  1, 
1992,  through  June  30, 1993,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA. 
whichever  comes  first.  Notice  is  hereby 
given  that,  purstiant  to  18  CFR  16.18(c), 
an  annual  license  under  section  15(a)(1) 
of  the  FPA  is  renewed  automaticallv 
without  further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
IS  of  the  FPA,  notice  is  hereby  given 
that  Maine  Public  Service  Company  is 
authorized  to  continue  operation  of  the 
Millinocket  Project  No.  2366  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
LeteD.CadMU. 
Secretary. 

(FR  Doc  93-18180  Filed  7-29-93: 8:45  am] 
■LUNO  COM  snr-tMi 


IProfaet  No.  2536-000] 

Ntagara  of  Wisconsin  Papsr  Corp.; 
Authorliation  fbr  Contlnusd  Projoct 
Opsralion 

July  26. 1993.  i 

On  June  26, 1991,  Niagara  of 
Wisconsin  Paper  Corporation,  licensee 
for  the  Little  Quinnesec  Falls  Project 
No.  2536,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereimder. 
Project  No.  2536  is  located  on  the 
Menominee  River  in  Marinette  County, 
Wisconsin  and  Dickinson  Coimty, 
Michigan. 

The  license  for  Project  No.  2536  was 
issued  for  a  period  ending  June  30, 
1993.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  \mtil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applioability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  ii^the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 


license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  lioenie 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  applicati(m.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursiiant  to  18  CFR  16.21(b). 
to  continue  project  operations  iintil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
ordera  disposition  of  the  project 

If  the  project  is  subject  to  section  IS 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2536 
is  issued  to  Niagara  of  Wisconsin  Paper 
Corporation  for  a  period  effective  July  1. 

1993.  through  June  30, 1994,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA. 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  June  30, 

1994.  notice  is  hereby  given  that, 

Eursuant  to  18  CFR  16.18(c),  an  annual 
cense  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orden  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  Niagara  of  Wisconsin  Paper 
Corporation  is  authorized  to  continue 
operation  of  the  Little  Quinnesec  Falls 
Project  No.  2536  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 
Lois  D.  CuImU. 
Secretary. 

[FR  Doc  93-18177  Filed  7-29-93;  8:45  am] 
anuNO  coot  snr-ei-M 


(ProiectNa  2711-000] 

Northern  States  Power  Co.; 
Authorization  for  Continued  Project 
Operation 

July  26. 1993. 

On  March  27, 1991,  Northern  States 
Power  Company,  licensee  for  the  Trego 
Project  No.  2711,  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2711  is  located  on  the 
Namekagon  River  in  Washburn  County, 
Wisconsin. 

The  license  for  Project  Na  2711  was 
issued  for  a  period  ending  March  31. 
1993.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 


prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
appliobility  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
5S8(c),  end  ss  set  forth  at  18  CFR 
ie.21(a).  if  the  licensee  of  such  project 
has  filed  an  spplication  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  vrith 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subseouent  license,  then  it  may  be 
reqtiired.  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
ordera  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2711 
is  issued  to  Northern  States  Power 
Company  for  a  period  effective  April  1, 
1993,  through  March  31, 1994,  or  until 
the  issuance  of  a  new  license  for  the 
project  or  other  disposition  imder  the 
FPA,  whichever  comes  first.  If  issuance 
of  a  new  licensa  (or  other  disposition) 
does  not  take  place  on  or  before  March 
31, 1994,  notice  is  hereby  given  that, 

Eursuant  to  18  CFR  16.18(c),  an  annual 
cense  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orden  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Northern  States  Power  Company  is 
authorized  to  continue  operation  of  the 
Trego  Project  No.  2711  until  such  time 
as  the  Commission  acts  on  its 
application  for  subsequent  license. 
LokD.Cadi^ 
Secretary. 

[FR  Doc  93-18178  Filed  7-29-93;  8:45  am] 
BRjJNa  coot  snr-et-M 

[Proieel  Na  1681-OOQ] 

Swm  Creek  Power  Company,  inc.; 
Authorisation  for  Continued  Pro|eet 
Operation 

July  26. 1993. 

On  November  29, 1990,  Swift  Creek 
Power  Company,  Inc..  licensee  for  the 
Swift  Creek  Project  No.  1651.  filed  sn 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  1651 


UMI 
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U  located  OB  Swift  Ckwk  UKi  dM  Sdt 
River  in  Linada  County^  WyooiipB. 

The  license  for  Project  No.  1651  was 
issued  for  a  period  ending  Novembw  30, 
1992.  Section  15(aKl>  of  the  FPA,  16 
U.S.C.  808(a)(1).  requites  the 
Commission,  at  the  expiiatioa  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  Eceaao  to  the  than  licensee 
under  the  teoas  and  conditioos  of  the 
prior  license  until  a  new  Ucense  is 
issued,  or  the  project  is  othwwise 
diapoeedof  as  provided  in  section  15  or 
any  other  applicd»le  section  of  the  FPA. 
If  the  project's  fMior  license  waived  the 
applic^lity  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  en  application  for  a  subsequent 
license,  J:h»  licensee  may  contnnie  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  imtil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsec^nt  Ucense,  then  it  may  be 
required,  pursuant  to  18  CFK  18.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  elses 
license  for  die  project  or  otherwise 
orders  dispoatioB  of  the  prefect 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  far  Project  No.  1651 
is  issued  to  Swift  Creek  Powet 
Company,  Inc.,  for  a  period  efCective 
December  1, 1992,  through  November 
30, 1993,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  tha  FPA,  whichever 
comes  first  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  November  30, 1993, 
notice  is  hereto  given  that,  pursuant  to 
18  CFR  16.18(c).  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  autDmatically  without  farther 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  pro^  »  no<  su{>|sct  to  section 
15  of  the  FPA,  notice  is  hereby  gtveit 
that  Swift  Creek  Power  Company,  bac.  is 
authorized  to  continue  operation  of  the 
Swift  Creek  Project  No.  1651  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
LoisD.Cashdl, 
Seetttary. 
[PR  Doc  aa-Mt7S  Piled  7-29-93;  Sc4S  am) 


Co; 


[ProieetNa 

Wisconsin  Elaetrle 
Authorfatalton  for 
Operation 

)uly  26.  t993. 

On  June  20, 1991,  WTsconsin  Electric 
Power  Company,  liceHsee  fbr  the  Chalk 
Hill  ProfBCt  No.  2394,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  Na  2394 
is  located  on  the  Menominee  Rivw  in 
Menominee  County,  Michigan  and 
Marinette  County.  Wisconsin. 

The  license  for  Project  No.  2394  was 
issued  for  a  period  ending  \\me  30, 
1993.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  Ucense  to  the  thoa  Ucensse 
under  the  terms  and  omditioBS  of  tha 
prior  license  until  a  new  lioense  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  IS  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  oa  section  9(b)  of  the 
Adouaistrative  Procedare  Act,  5  U.&C 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  pro^t  in  accordaace  with 
the  terms  and  conditiaas  of  the  hcoBse 
after  the  nuaor  or  minor  part  licans* 
expires,  until  the  Commksioa  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  prefect  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2394 
is  issued  to  Wisconsin  Electric  Power 
Company  for  a  period  efiisctive  July  1. 

1993,  through  Jime  30, 1994,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  otiier  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  June  30. 

1994,  notice  is  hereby  gjven  that, 

f>ursuant  to  18  CFR  16.18(c),  an  annual 
icense  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  %rithout 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  givea 


that  Wisconsin  Bectyic  Pomm  Cauipany 
is  aothoriaad  tn  conthnie  operadon  of 
thn  QmUi  HiU  Project  No.  2994  uBtU 

lacUaniCs 


appHcation  fbr  subsaquent ! 
Loto9.ridnll. 

Secretaiy. 

(PR  Doc  Sd-inTS  FilBd  7-2»-93t  9:45  ami 
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(Project  Ma  710-008  Wlesowelnl 


Wlsconohi 
■MoUnQ 


and  UgM  Co.; 


)uly  26, 19*3. 

a.  Date  and  Tiam  ofUaeting:  Auffolk  tS, 
1993  St  10  en. 

b.  Place:  FirtI  Floor  AudilariHa. 
Wiscoasia  Stats  Historical  Sod«(y.  81S  SUli 
Street,  Madisoa,  WiacoBsin. 

c  FERC  Contacts:  James  T.  Griffin  (202) 
219-2799;  Ed  Lee  (202)  219-2809 

d  Purpote  of  the  Meeting:  The  Federal 
Energy  Regulatory  CoanustiOQ,  tlie  Advisory 
Council  on  Historic  Pieservitioii.  and  the 
Wisconsia  State  Historic  Preservation  Officer 
intend  to  execute  a  Statewide  Propuaiaatic 
Agreement  for  the  Management  of  properties 
lilted  oa  or  eligible  for  listing  oa  the  Netienai 
Register  of  Historic  Places  tiiat  may  be 
aniacted  by  issuing  new  licenses  to  existing 
hydroelectric  projects  in  ibe  State  of 
Wisconsin.  A  draft  PiuymiuBstic  Agieuaual 
has  been  developed  by  these  three  parties 
and  provided  to  other  interested  patties  for 
their  oanunent  At  this  meeting,  participaats 
will  be  afforded  the  opportunity  to  ask 
questions  and  present  cenunents,  ooncams, 
and  observations  about  the  draft 
Programmatic  Agreement  prior  to  its  being 
finalized  for  executioa. 

e.  Pmposed  Agenda:  (1)  Discussion  of  ^ 
draft  Programmatic  Agreement. 

L  All  local,  state  and  Federal  agencies, 
licensees,  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  attend  this 
meeting  as  participants.  Questions  should  be 
directed  to  Messrs.  Griffin  and  Lee  at  the 
numbers  listed  above. 
LoisD.CaaiiaU. 
Secretary. 

(FR  Doc.  93-18213  FHed  07-29-93;  I^IS  ami 
BKUNO  coec  anr-si-* 


[Rate  Order  No.  SEPA-3t] 

Soufhnastnm  Powar  Adniniatr stlon  i 
Q«orgi»-Ala(Mfn«-8outh  Carolina 
Syatam  of  PMfado 

AOENCV:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
action:  Notice. 

StiUMARY:  On  July  22. 1993.  the  Acting 
Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy,  confirmed  and 
approved,  on  an  interim  basis,  thirteen 
replacement  Rate  Schedules.  GA-l-D, 
GA-2-a  GA^3-C  CU-l-D,  ALA-l-H, 
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ALA-3-D.  MISS-l-H.  MIS$-2-D.  SC- 
3-a  SC-4-4,  CAR-S-C.  SCE-2-C  and 
GAMF-3-B  far  Georgia-Alabaina-South 
Carolina  Projects'  power.  The  rates  ware 
approved  on  an  interim  basis  througli 
September  30. 1998,  and  are  subject  to 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
on  a  final  basis. 

DATES:  Approval  of  rates  cm  an  interim 
basis  is  effective  on  October  1, 1993. 
TOR  FURTWR  MRMMATION  CONTACT! 
Leon  Jourolmon,  Director,  Power 
Mariceting  Division.  Southeastern 
Power  Administration,  Department  of 
Energy,  Samuel  Elbert  Building, 
Elberton.  Georgia,  30635. 
Rodney  L  Adelman.  WDC.  Director, 
Washington  Liaison  OfBce,  Forrestal 
Building,  1000  Independnice  Ave., 
SW..  Washington,  DC  20585. 
SUPPLEMENTARY  MFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Orders  issued  April  13, 1991,  and 
September  30, 1991,  in  Docket  No. 
EF9O-3011-000  and  001  confirmed  and 
approved  Wholesale  Power  Rate 
Schedules  GA-l-C.  GA-2-C  GA-3-C. 
GU-l-D.  ALA-l-G,  ALA-3-C,  MISS- 
1-G.  MISS-2-C,  SC-3-B.  SC-4-A,  SC- 
5-A,  CAR-3-B.  CAR-4-A.  SCE-2-B, 
SCE-4-A,  and  GAMF-3-B  through 
September  30, 1993.  Rate  Schedules 
GA-l-D,  GA-2-D.  GA-3-C.  ALA-3-D, 
MISS-2-D,  GU-l-D,  ALA-l-H.  MISS- 
1-H.  SC-I-B.  SC-3-C,  CAR-3-C  SCE- 
2-C.  and  GAMF-3-B  replace  these 
schedules. 

Issued  in  Washington.  DC.  July  22. 1993. 
labert  L  San  Martia. 
Acting  Assistant  Secretary. 

Order  Confinning  and  Approving 
Power  Rates  on  an  Interim  Basis 

In  the  Matter  of  Southeastern  Povver 
Administration— Georgia- Alabaina-South 
Cuolina  Projects'  Power  Rates. 

Pursuant  to  Sections  302(a]  and 
301(b)  of  the  Department  of  Energy 
Organization  Act.  Public  Law  95-91.  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  of  the  Flood  Control  Act 
of  1944. 16  U.S.C.  825s.  relating  to  the 
Southeastern  Power  Administration 
(Southeastern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Amendment  No.  2  to  [)elegation  Order 
No.  0204-108.  effective  August  23. 
1991.  56  FR  41835,  the  Secretary  of 
Energy  delegated  to  the  Administrator 
the  authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Assistant  Secretary  Conservation  and 
Renewable  Energy  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 


UMI 


delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  final  basis  or 
to  disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  The 
Office  of  the  AS/CE  was  subsequently 
redesignated  as  the  Asditant  Secretary 
for  Energy  EfBdency  and  Renewable 
Energy  by  the  Secretary  of  Energy  on 
March  3, 1993. 

Alternative  two  proposed  a  two  tier 
rate.  The  first  tier  is  an  extension  of 
current  rates  for  five  years.  The  second, 
higher  tier,  would  automatically  go  into 
e^ct  when  the  Russell  pumpiiig  imits 
are  declared  commercially  operable 
during  the  5  year  period. 

All  comments  were  evaluated  by 
Southeastern.  Six  substantive  comments 
are  address  below. 

Conunenf I 

Given  the  uncertainty  surrounding  the 
date  that  the  pumping  \mits  will  become 
commercially  operable,  extend  the 
modified  rate  in  alternative  one  for  five 
years  instead  of  three. 

i?esponse 

Most  of  the  comments  supported 
extending  the  three  year  rate  for  a 
period  of  five  years.  Southeastern  agrees 
with  our  preference  customers.  We  are 
extending  the  existing  capacity  and 
energy  rates  for  five  years. 

Comment  2 

Support  for  the  proposed  rates  is 
conditioned  upon  the  current 
allocations  of  SEPA  capacity  and  energy 
to  SEPA's  customers  in  the  Georgia- 
Alabama-South  Carolina  System. 

Response 

The  allocation  of  power  is  a  Power 
Marketing  Policy  issue  and  is  not 
addressed  in  the  rate  filing. 

Comment  3 

How  will  the  rates  be  modified  when 
the  Richard  B.  Russell  pumping  tmits 
become  commercially  operable? 

Response 

Southeastern  has  contract  agreements 
with  each  of  our  customers  that  allow  us 
to  raise  rates  on  October  1st  of  any  year. 
When  the  units  are  declared 
commercially  operable,  we  will  initiate 
a  rate  adjustment  to  be  effective  the  next 
feasible  October  1st  to  begin  recovering 
the  costs.  For  example,  if  the  units 
became  commercially  operable  in 
August,  it  would  not  be  faasible  to 
prepare  a  final  rate  study  before  October 
of  the  following  year. 

Comment  4 

Has  Southeastern  given  any 
consideration  to  not  collecting  the 


tandem  diarge  from  those  customers 
that  %vere  providing  their  own 
transmission? 

Response 

Sotitheastem  established  the  tandem 
rate  on  October  1. 1985.  The  tandem 
rate  was  establislMd  to  recover  the  cost 
of  wheeling  power  to  customers  in 
Florida  and  Mississippi.  Charging 
customers  in  Florida  and  Mississippi 
the  cost  of  wheeling  power  across 
multiple  transmission  systems  would 
result  in  very  high  transmission  charges 
to  these  customers.  The  tandem 
transmission  charge  was  established  as 
an  equitable  means  of  sharing  these 
costs. 

Coxnment  5 

Will  the  tandem  wheeling  charge 
decreese  from  $.20  per  KW  to  $.17  per 
KW  for  both  Proposals? 

Response 

Yes.  We  have  a  better  estimate  of  the 
transmission  costs  associated  with 
completing  the  AEC  West  Point 
transmission  line.  The  costs  are  lower 
than  estimated  in  the  previous  rate 
filing  which  allows  us  to  decrease  the 
tandem  wheeling  rate. 

Comment  6 

Explain  the  $.18  per  KW  wheeling 
charge  included  in  the  second  tier  of 
Proposal  Two. 

Response 

The  increase  accounts  for  the  added 
capacity  of  the  Richard  B.  RusseU 
pumping  units. 

Disciiasioii 

System  Repayment 

An  examination  of  Southeastem's 
system  power  repajrment  study, 
prepared  in  May  1993,  for  the  Georgia- 
Alabama-South  Carolina  System  of 
Projects,  reveals  that  over  tiie  5-year  rate 
review  period,  current  revenues  are 
adequate  to  repay  all  system  power 
costs  Mrithin  their  repayment  life.  The 
Administrator  of  Southeastern  has 
certified  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  consumers 
consistent  with  sound  business 
principles. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  the 
rate  adjustment  imder  consideration  and 
has  concluded  with  Departmental 
concurrence  that,  becaxise  the  increased 
rates  would  not  significantiy  afifect  the 
quality  of  the  htunan  envircmment 
within  the  meaning  of  the  National 
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Environmental  Policy  Act  of  1969,  the 
proposed  action  is  not  a  major  Federal 
action  for  which  preparation  of  an 
Environmental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rates, 
including  studies,  and  other  supporting 
materials  is  available  for  public  review 
in  the  offices  of  Southeastern  Power 
Administration,  Samuel  Elbert  Building, 
Elbeiton,  Georgia  30635,  and  in  the 
Washington  Liaison  Office.  James 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 

Subatission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  fcff 
confirmation  and  approval  on  a  final 
basis  for  a  period  beginning  October  1. 
1993,  and  ending  no  later  than 
September  30, 1998. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1, 1993,  attached 
Wholesale  Power  Rate  Schedules  GA 1- 
D,  GA-2-D,  GA-3-C,  GU-l-D,  ALA-1- 
H.  ALA-3-D.  MISS-l-H,  MISS-2-D. 
SG-3-C,  SC-4-B,  CAR-3-C,  SCE-r2-C. 
and  GAMF-3-B.  The  rate  schedules 
shall  remain  in  effect  on  an  interim 
basis  through  September  30, 1998, 
unless  such  period  is  extended  or  until 
the  Federal  Energy  Regulatory 
Commission  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis. 

Georgia-Alabama-South  Carolina 
System  Rates 


Georgia-Alabama-South  Carouna 
System  RATES—Continued 


Rate  schedule 


QA-1-0: 
Capacity  ($/KW/ 

MO) 

EnMgy(Mil«/ 

KWH) 

Transmission  (1/ 

KW/MO)  

Tendem  Trans- 

miaaion  ($A<W/ 

MO) 

GA-2-0: 
Capacity  ($/KW/ 


Z67 

7.21 

(0.10) 

0.20 

2.67 


2.67 
7.21 
0.00 

0.17 

2.67 


Rata  schedule 


Energy  (Mila/ 
KWH) 

Transmission  {$/ 
KW/MO)  

Tandem  Trans- 
mission (S/KW/ 

MO) 

GA-^-C: 

Capacity  (S/KW/ 
MO) 

Energy  {MVks/ 
KWH) 

Transmission  ($/ 
KW/MO)  

Tandem  Trans- 
mission (S/KW/ 

MO) 

ALA-a-0: 

Capacity  (S/KW/ 
MO) 

Energy  (Mils/ 
KWH) 

Transmission  ($/ 
KW/MO)  

TarKiem  Trans- 
mission (S/KW/ 

MO)  

MISS-2-0: 

Capacity  (S/KW/ 
MO) 

Energy  (Mills/ 
KWH) , 

Transmission  (S/ 
KW/MO)  

Tandem  Trans- 
mission (S«KW/ 

MO) 

GU-1-0: 

Capacity  (SACW/ 
MO) 

Energy  (Muis/ 
KWH) 

Transmission  (%/ 
KW/MO)  

Tandem  Trans- 
mission (S/KW/ 

MO) 

ALA-1-«: 

Capacity  (S/KW/ 
MO) 

Energy  (MiHs/ 
KWH) 

Transmission  (S/ 
KW/MO)  

Tandem  Trans- 
mission (S/KW/ 

MO) 

MISS-l-H: 

Capacity  (S/KW/ 
MO) 

Energy  (Mils/ 
KWH) 

Transmission  (S/ 
KW/MO)  


PrasenI 


7.21 

(0.10) 

0.20 

7.21 
3.19 

0.20 

2.67 

1.63 
0.20 
2.67 

^J2^ 

0.20 

2.67 
7.21 
1.62 

0.20 

2.26 

7.21 

(0.10) 

0.20 

2.26 
7.21 
0J7 


Pro- 
poaed 
6ctT. 
1993- 

1906 


Georqia-Alabama-South  Carouna 
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721 
0.00 

0.17 

2.67 
7.21 
3.29 

0.17 

2.67 
7.21 
1.73 

0.17 

2.67 
7.21 
1.32 

0.17 

2.67 
7.21 
1.72 

0.17 

2.67 
7.21 
0.00 

0.17 

2.26 
7.21 
0.97 


Ratascheduia 


Tandem  Trana- 
miaaion  (S/KW/ 

MO)  

SC-4-B: 

C<««city  (S/KW/ 
MO) 

Energy  (Mila/ 
KWH) 

Tranamisaion  (S/ 
KWA40)  

Tandem  Trana- 
miaaion  (S/KW/ 
MO) 

Capacity  (S/KW/ 

MO)  

Energy  (Mis/ 

KWH) 

Tranamisaion  (S/ 

KW/MO)  

Tandam  Trana- 

mission  (S/KW/ 

MO) 

Revanua 
CAR-3-C: 
Ci^Mcity  (S/KW/ 

MO) 

Energy  (MHIs/ 

KWH) 

Transmission  (S/ 

KW/MO)  

Tandam  Trana- 

miaaion  (S/KW/ 

MW) 

Revanua 
SCE-2-C: 
Capacity  (S/KW/ 

MO) 

Energy  (MMs/ 

KWH) 

Transmission  (S/ 

KW/MO)  

Tandam  Trans- 

miaaion  (S/KW/ 

MO) 

Revanua 

PUMPING  SCHED- 
ULE: 
GAMF-3-B 


0.20 

2.26 
9.17 
0.00 

0.20 

2.72 

7.21  or  9.17 

1.46 

0.20 

3.21 

7.21  or  9.17 

1.21 

0.20 

3.22 

7.21  or  9.17 

1.85 

0.20 


Pio- 
poaad 
OcLI. 
1903- 

1900 


0.17 

2.26 
7.21 
OM 

0.17 

^72 
7.21 

1.46 

0.17 

3.21 
7.21 
1.21 

0.17 

Z22 

721 

1.65 

0.17 
COST 


The  algorithm  for  calculating  the 
pumping  energy  rate  is  given  below. 

Wholesale  Pomrar  Rata  Schedule 
GAMF-3-B  For  Punqiiiig  Energy 

Monthly  Rafe 

The  rate  for  energy  sold  under  this 
rate  schedule  for  the  months  specified 
shall  be: 

BnergyRste«(C«„*FVKl  -  Ld) 
(computed  to  the  nearest  S.OOOOl  (1/100  mill) 
perkwh] 


/  Vol  SIL  No.  14S  /  PAdmf,  My  M.  MM  /  NoOoai 


pumpii^  ikMdgi  by  «iw 
bctor,  quaatftj  divided  by 
fcrdcnvoiy.) 


«aw«nion 
minus  k)M8s 


(ThB  mwighted  average  cod  of  eneigy  br 
ouBpiag  is  equal  to  tlM  total  cnt  of  energy 
lor  ^uaping  divided  by  the  total  energy  Cor 
pumping.)  I 

(Total  oosi  of  energy  for  pumping  isequnl  to 
the  cost  of  energy  purckasad  pins  thecast  of 
energy  in  storage  carried  owar  botn  the  month 
precedtag  the  specified  month.) 

ET*Epx(l-Lp)+E5^ 

(Total  nmgf  but  pumpiog  is  equal  latfaa 
energy  purchasad.  after  losses,  phis  the 
energy  for  pumping  in  stosats  asaf  theand 
ef  the  mfloUi  pracading  the  specified  iMnth.) 


t-l 


:l-4 


(Cost  of  MMtgy  in  storage  is  aqaai  to  Iha 
weighted  aeea^e  cost  afaaecgy  Cor  pamping 
for  the  month  preceding  the  spadfied  aaonth 
ttaes  the  energy  far  ptaaping  in  itonfs  at 
the  end  of  the  month  twiiiiiiiiiigrtie  ifatilled 
monthj  j 

P 

sEnergy  conversion  hdor  for  pumping  at  the 
Carters  Proiect  (by  contract  .70  or  70 
peroentj 

•Wei^rtad  avamge  energy  loss  tKtor  oa 
energy  delivered  by  the  iKilitatar  to  the 
custODMr.  (This  value  will  be  aoiMtont, 
currently  estimated  to  be  Jtsa  or  SJO 
percanL) 

■Dollafs  coat  of  energy  purchasad  for 
pumping  during  the  specified  i 
including  all  direct  costs  to  r 
to  the  pslBct  (Wheeling  cfaaigsa  are 
expected  to  be  S.027  per  mwli.) 

%     '  I 

KiCilowNitt-hours  of  energy  puitbaied  tor 
pumping  during  the  qiecitied  month. 

W  I 

•Energy  Ja«  bctor  for  transmisiioa  «• 

energy  purchased  for  pumping  (Expeotod 

to  be  .03  or  three  parcaot) 

Ei-' 

■Kilowatt-hours  of  energy  in  storage  as  of  the 
andafiwi 
thai 


(^ 


■Weighted  average  cost  of  anacgrte 
pumping  far  the  month  Immediately 
pnceoaig  ma  ■pacmea  wrentB. 

Energy  to  be  Furnished  by  the 
Government 

Tha  Govenunent  yrill  sail  lo  ihe 
Custoitier  and  fhe  OiaHomer  wifl 


itha( 
each  Wym  ■Ktoth  •mivaiaal  to  a 
percentage  spadfied  oy  contracl  of  tha 
made  available  to  the  Fadlitator 
t  any  losses  required  by  tha 
Facilitator).  Tha  Customer's  contract 
demand  and  accompanying  anergy  will 
be  allocated  proportionately  to  its 
individual  delivery  points  served  firom 
uie  Facintator's  system. 

BUIinghlnth 

Tha  billii^  month  for  power  eoM 
under  tMs  ediedule  shall  and  et  12 
midnight  on  the  last  day  of  each 
calender  month. 

Conditions  of  Service: 

Tha  Customer  shall  at  its  own 
expense  provide,  install,  and  maintain 
tha  aqeipownt  necessary  to  protect  and 
control  its  own  system.  In  so  doiag.  the 
installatMa.  adpistmant.  and  aaltiag  of 
all  such  control  and  proteotiw 
equipment  shall  be  coardinatedtoMi 
thiat  whidi  is  installed  by  and  at  te 
ex^nse  of  the  Fadlitator  on  its  aide  of 
tha  deliveiy  point. 

Issued  in  Washington,  DC.  this  S2  day  af 
|ulyl9»3. 

Robert  L.  San  Martin. 
Acting  AMtitlant  Secntmry. 
IPR  Do&  93-18122  Filed  7-S»-03: 8:45  an] 


Offlc*  of  Fossil  Energy 
(FE  Ooekal  Na  •3-7»-NO] 

Blankst  Authorization  To 
Export  Natural  Qas  Fromani 
Mexlca 

AGENCT:  Office  of  Fossil  Energy,  DOE. 
ACnOM;  Notice  of  applioatfoa. 

SUMMARY:  The  Office  of  Fosafl  Eae^gjr 
(FE)  of  the  Department  of  Energy  (POE) 
gives  notice  of  receipt  on  July  14,  IMS. 
of  an  afiplication  filed  by  AIG  lading 
CorpoEation,  Inc.  (AIG)  raqoattiag 
blanket  authorization  to  iaipait  op  %o 
100  Bofaf  natural  gas  firam  Mexiooand 
to  expert  up  to  200  Bcf  of  natural  gai  to 
Mexico  over  a  two-year  period 
beginning  with  the  date  of  the  first 
import  or  export  delivery.  AIG  stales  It 
would  use  existing  pipefine  farilities  to 
transport  the  gas.  Also.  AIG  waidd 
advise  DOE  of  the  dale  of  fiait  dUMyarios 
and  siA)roit  quarterly  rapods  detoifting 
each  tmasaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
OelegdtioB  Order  Noa.  0204-111  and 
0204-127.  ProtesU.  motions  to 
intervene,  notices  of  intervention ,  and 
Mrrittea  comments  are  inrited. 


writm  caaHHaCa  an  «a  ha  filed  at  lito 
address  listed  below  no  later  thaa4:30 
p.m..  eastern  time,  August  30. 1993. 
AORESSES:  OfBce  of  Fuels  Programs, 
Fossil  Energy,  UjS.  Deusilaieut  of 
Eneigjt,  ronaMH  Bailnng,  luuui  3P~ 
0S6,  ^E— 50, 1000  faidBpendeuce  Avenue 
SW..  Washhigten.  DC  Z056S,  (202)  SOfr- 
M78. 


UMI 


FOR  mUMBI  MFOMKnON  COffTMCT: 
Stanley  C.  Vass.  Office  of  Fuels 

rrograsBS,  Fossil  Energy,  U.S. 

Depertiiiein  or  Energy,  roi'ieslal 

Buildiag.  room  3H-087.  FE-S3. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585,  (301)  903- 

2338 
LoA  GoMce,  Olnce  of  Assistant  General 

Counsel  nir  rossil  Gnaigy,  U.S. 

Depntment  of  Enaigy,  Puiiestal 

BuMing,  reom  0E-042,  GC-14, 1000 

Indaueiidenta  Avenite  SW., 

Wasfafaqitan.  DC  20585. 1202)  506- 

6667. 
SUPPLEMENTARV  MFORHATION:  AIG  is  a 
Delaware  corporation  with  its 
haadffiiarlBcs  in  Greenaridi, 
Connecticut  A3G.  which  is  a  Mibsidiaiy 
of  Amaiioan  J&tematianal  Group,  Inc^  is 
engaged  itf  the  business  of  dealing  and 
trading  in  conunedities,  including 
natuial  gas.  Uader  the  authari^ 
requested,  AIC  «nll  import  and  eiqiort 
the  gas  under  spot  and  ahort-term 
purrhaee  arnangeaients,  either  on  its 
own  behalf  or  as  tha  agent  lev  others. 
The  specific  tanas  of  mesa 
arrangBBents  would  be  negotiated 
individually,  including  tha  price  and 
volumes.. 

The  dadaion  on  AIG'a  laqueat  for 
impart  a^Mitty  will  ha  awda 
consistent  with  DC^s  gas  impart  policy 
guidelines,  under  whidi  the 
conyatitivanaaaaiaaia^Hat 
airangement  te  te  nwriret  served  is  the 
primary  consideration  determining 
whether  it  is  in  the  public  interest  (49 
FS0684.  Februaiy  22. 1984).  In 
reviewing  AIG's  export  proposal.  DOE 
CBwdiders  the  domestic  need  for  the  gas 
to  he  exported  and  any  other  issues 
daJMiidiied  to  be  appropriate,  induding 
wnetnar  tna  aimgeineBt  18  consistent 
%rith  DOE'S  policy  of  prcMnoting 
competition  in  the  niAuiBlgB8 
marke^laoe  by  allowing  coauaerdail 
perties  to  fiaely  negotiate  Qieir  oHsa 
trade  arrangements.  Partiea  AataM|r 
qipoae  this  uiplicaticm  should 
comment  in  their  res^ 
issties.  AIG  asserts  the  [ 
would  be  competitive  andthete  is  i 
current  need  for  the  domestic  fas  Had 
would  be  eaq>orted.  Rirties  oppoaiag 
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AIG's  application  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Proceduree 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  m>m  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advcmce  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 


and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  fUU 
and  true  disclosxire  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  AIG's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  27, 1993. 
Clifford  P.  Tomaamnki, 
Director,  Office  of  Natural  Cas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  93-18352  Filed  7-2S-93: 1:20  pm] 

BILUNG  CODE  •450-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4685-6] 

Add  Rain  Program;  Rnal  Parmlta 

AGENCY:  Environmental  Protection 
Ageny  (EPA). 

ACTION:  Notice  of  final  permit. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  five- 
year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  7  utility 
plants:  Des  Moines,  George  Neal,  Milton 
Kapp  and  Riverside  in  Iowa,  Quindaro 
in  Kansas,  and  Asbury  and  New  Madrid 
in  Missouri. 

FOR  FURTHER  INFORMATION:  Jon  Knodel  at 
(919)  551-7622.  Air  and  Toxics 
Division,  contact  EPA  Region  7  (ARTX). 
726  Minnesota  Ave.,  Kansas  Qty. 
Kansas  66101. 

Dated:  Juiy  26, 1993. 
Brian  McLean. 

Director,  Acid  Hain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[PR  Doc.  93-18228  Piled  7-29-93;  8:45  am) 
BauwGCOogmo  so  m 


[FRL-468S-^] 

Acid  Rain  Program:  Notice  of  Draft 
Permita  And  Public  Commant  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Draft  Permit  and 
Public  Comment  Period. 


t:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Acid  Rain 
permits  to  10  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 

DATES:  Comments  on  draft  permits  must 
be  received  no  later  than  August  30. 
1993  or  the  publication  date  of  this 
notice  in  local  newsfwpers. 

ADDRESSES: 

Administrative  Kacords 

The  administrative  record  for  each 
draft  permit,  except  information 
protected  as  confidential,  may  be 
viewed  at  the  addresses  listeo  in 
"SUPP1.EMENTARY  MFORMATION." 

Comments 

Send  comments,  requests  for  public 
hearings,  and  requests  to  receive  notice 
of  future  actions  concerning  a  draft 
permit  to  the  following: 

For  plants  in  Massachusetts  and  New 
Hampshire:  Linda  Murphy,  Director. 
Air,  Pesticides,  and  Toxics  Division. 
EPA  Region  1.  JFK  Federal  Bldg.,  One 
Congress  St.,  Boston,  MA  02203. 

For  plants  in  Indiana.  Michigan  and 
Ohio:  David  Kee,  Director,  Air  and 
Radiation  Division,  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd.,  Chicago,  IL  60604. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  tne 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  of>erators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings 

To  request  a  public  hearing,  state  the 
issues  proposed  to  be  raised  in  the 
hearing.  EPA  may  schedule  a  hearing  if 
EPA  finds  that  it  will  contribute  to  the 
decision-making  process  by  clarifying 
significant  issues  affecting  the  draft 
permit. 

FOR  FtiRTMER  MFOIMATION:  Contact  the 
following  persons  for  more  information 
about  the  draft  permits: 

For  plants  in  Massachusetts  and  New 
Hampshire,  Ian  Cohen,  (617)  565-3229. 
Air  Permits  and  Assessment  Section, 
EPA  Region  1  (APA),  (address  above). 

For  plants  in  Indiana,  Patrick  Gimino 
at  (312)  353-6651:  for  plants  in 
Michigan,  Beth  Bums  at  (312)  886- 
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2703.  Air  and  Radistion  Divistan.  EPA 
Region  5  (A-18J),  faddrvss  abore). 


UMI 


EPA  propoaea  to  approve,  for  199S 
ontjr,  sabal^iitiaB  pkas  and  raducBd 
utilization  plans  (and  parts  of  plan^ 
with  rmnpanimrtng  units  that  ara 
consistant  with  th«  cumot  rulas  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  19dfr-90. 

EPA  recently  stated,  in  a  July  16. 1993 
Federal  Register  notice  .  that  it  is 
concerned  5iat  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plans  to  bring  Phase  II  units 
into  Phase  I  and  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  58  FR  38370.  38371  (July  16. 
1993).  This  creation  of  allowances 
would  threaten  achievement  of  the 
sulfur  dioxide  emissions  reductions 
intended  to  be  made  under  the  Act  and 
thus  would  be  contrary  to  the  purposes 
of  the  Act  Id.  As  stated  in  the  July  16. 
1993  notice.  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11, 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilisation.  Id.  EPA  plans  to 
explain  these  aoattera  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  regulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
complianoe  sbategies  in  the  event  of 
regulatory  revisions.  EPA  issued  on  July 
16. 1903.  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  comply 
with  the  January  11. 1993  regulations.  In 
the  draft  permits,  EPA  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
1999  pending  the  potwitial  regulatory 
revisions. 

Further,  as  eBq)l«Ded  in  the  July  16, 
1993  notice,  the  one-year  approval  is 
applicable  only  to  those  plans  that  ware 
submitted  before  July  16, 1993  and  that 
are  not  revised  on  or  after  that  date  to 
add  units  to  the  plans.  Jd,  Where  plans 
are  submitted,  or  revised  to  add  units, 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  units  involved 
and  where  Q'A  issues  the  penaits 
before  the  completion  of  ^  nilemaking 
discussed  dwve.  EPA  ialands  to  defer 
action  on  the  plans  for  1995-99. 


Similarly,  winie  plans  are  suMratted  or 
revised  on  or  after  Jnly  18, 1993  nd 
after  issuance  of  F^ase  I  permits  for  die 
units,  EPA  also  inteods  to  defer  action 
on  those  plans  for  1995-99  until 
completion  of  the  rulemakiiw.  Plans  on 
whidi  action  is  defisrrBd  will  be 
reviewed  and  acted  on  in  accordanca 
with  the  regulations  tibat  result  from  the 
rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  ellowences  and  compliance 
plans  for  ttn  following  utility  plants: 

Regioa  1 

Mount  Tom  in  Massachusetts:  11,444 
allowances  under  40  CFR  72.41 
(sid>stituti(m  allowances)  in  1995  to  unit 
1:  a  conditional  substitutioo  plan  for 
1995  in  which  Merrimack  units  1  and  2 
designate  unit  1  as  a  substitutifm  unit; 
and  a  conditional  reduced  utilisation 
plan  that  relies  on  eneigy  conservation 
measures  and  sulfur-free  generation. 
The  designated  representative  is  Ronald 
G.  Chevalier. 

Merrimack  in  New  Hampshire:  9.922 
allowances  under  cohuim  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowances)  in 
each  year  1995-1999  to  unit  1;  21.421 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  2:  two  conditional 
substitution  plans  for  1995,  one  for  each 
substitutioo  unit,  in  which  units  1  and 
2  designated  Mount  Tom  unit  1  and 
Newington  unit  1  as  substitution  units; 
and  two  reduced  utilization  plans,  one 
for  each  unit  that  rely  on  eneigy 
conservation  measures  and  tulfur-free 
generation.  The  designated 
reoresentative  is  Ranald  G.  ChsvaiiBr. 

Newington  in  New  Hampshire:  20.567 
substitution  allowanoes  in  1995  to  unit 
1:  a  conditional  subctitntian  nkn  in 
which  Merrimack  units  1  and  2 
designate  unit  1  as  a  substitution  udt; 
and  a  conditional  reduced  utilisation 
plan  that  relies  on  energy  conservation 
measures  and  sulfur-free  generaticm. 
The  designated  representative  is  Ronald 
G.  Chevalier. 

Fegion  5 

Breed  in  Indiana:  20.280  TtMe  1 
allowanoes  in  each  year  1995-1999:  md 
a  reduced  utilization  plan  that  reKes  on 
energy  conservation  measures  and 
sulfur-free  generation.  Ttie  designated 
representative  is  John  M.  McMaout. 

B  C  Cobb  in  Michigan:  5.944 
substitution  allowances  in  1995  to  unit 
4;  6.110  substitution  aUowanoes  in  199S 
to  unit  5:  two  conditional  substitutfon 
plans  for  199S,  one  for  eadi  tmit.  in 
which  J  H  GampbeH  units  1  and  2 
designate  units  4  and  5  as  substitutioo 
units;  and  two  conditional  reduced 
utilization  plans,  one  for  each  unit,  that 


rely  on  eneigy  conservation  and 
improved  unit  efBdency  measures,  and 
sulfur-tree  generaticm.  Ilia  designition 
represantative  is  Robert  J.  Nicholson. 

Dan  E  Kara  in  Michigm:  10.728 
substitution  allowances  in  1995  to  imit 
1: 11.761  substitution  allowances  in 
1995  to  unit  2;  973  substitution 
allowances  in  1995  to  unit  3;  902 
substitution  allowances  in  1995  to  unit 
4;  four  conditional  substitution  plans  iat 
1995.  one  for  each  substitution  unit,  in 
which  J  H  Campbell  units  1  and  2 
designate  units  1. 2,  3  and  4  as 
sulMtitution  units:  and  four  conditional 
rednoed  utilization  plans,  one  for  eadi 
unit,  that  rely  on  energy  conservatian 
and  improved  unit  efficiency  measures, 
and  sulfur-free  generstion.  Tlie 
designated  representative  is  Robert  J. 
Nicholson. 

J  C  Weadock  in  Michigan:  6,269 
substitution  allovrances  in  1995  to  timt 
7: 6,194  substitution  allowances  in  1995 
to  unit  8;  tvro  conditional  substitution 
plans  for  1995,  one  for  eaidi  substitution 
unit,  in  which  J  H  Campibell  tmits  1  and 
2  designate  units  7  and  8  as  substitution 
imits;  and  two  conditional  reduced 
utilization  plans,  one  for  each  unit,  that 
rely  on  energy  conservation  and 
improved  tmit  efficiency  measures,  and 
sulfur-free  generation.  "Hie  designated 
representative  is  Robert  J.  Nidiolson. 

J  H  Campbell  in  Michigan:  18.773 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  22,453  Table  1 
allowances  in  eadi  year  1995-1999  to 
unit  2: 26.171  substitution  allowances 
in  1995  to  unit  3:  twelve  conditional 
substitution  plans  for  1995.  one  for  eech 
substitution  unit,  in  which  units  1  and 

2  designate  J  H  Campbell  unit  3,  B  C 
Cobb  units  4  and  5,  Dan  E  Kara  units 
1. 2, 3  and  4.  J  C  Weadock  omts  7  and 
8,  and  J  R  Whiting  units  1.  2  slnd  3  as 
substitution  units:  and  three  conditional 
reduced  utilization  plans,  one  for  each 
tmit,  that  rely  on  energy  conservation 
and  improvMl  unit  efficiency  measures, 
and  sulfor-faee  ganeratiMi.  The 
designated  raprasmtative  is  Robert  J. 
Nicholson. 

J  R  Whiting  in  Michigan:  4^3 
substitution  alfowanoes  ia  1995  to  unit 
1: 4,652  subetitotion  allowaBces  in  1995 
to  unit  2:  5.949  auhstitutioB  aUowuioes 
in  1995  to  unit  3;  three  conditional 
substitution  plans  for  199S.  one  for  each 
substitution  unit,  in  which}  H  Ca■^lb^ 
units  1  and  2  dea^nata  units  1. 2  aiul 

3  as  substitution  unitB;  and  three 
conditional  rednoed  ntiiiiation  plans, 
one  liar  each  unit,  that  rely  on  marngf 
conservation  and  in^rovod  unit 
efficiency  measuMi,  and  salftv-frae 
generation.  The  daai9>alad 
representative  is  Robert  J.  Nicholson. 
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Avon  Lake  in  Ohio:  33.413  Table  1 
allowsKses  in  each  year  1995-1999  to 
iinit  12;  12,771  Table  1  allowancae  in 
each  year  1995-1999  to  unit  11, 9349 
fubatitution  allowances  in  1995  to  unit 
9;  8.648  tcAistitution  allowances  in  1995 
to  unit  10;  two  conditional  substitution 
plans  for  1995.  one  for  each  substitution 
unit,  in  which  unit  12  designates  units 
9  and  10  as  substitution  units;  two 
conditional  reduced  utilization  plans, 
for  units  9  and  10,  that  rely  on  energy 
cooserratioii  and  improved  unit 
efficiency  measures,  and  sulfur-Eree 
generation;  a  reduced  utilization  plan 
for  unit  12  that  relies  on  energy 
conservation  and  improved  iniit 
efficiency  measures,  and  sulfur-free 
generation;  and  a  reduced  utilization 
plan  for  unit  11  that  relies  on  energy 
conservation  measures  and  siilfm^free 
generation.  The  designated 
representative  is  Fred  J.  Lange,  Jr. 

Addresses 

The  administrative  records  for  each 
plant  may  be  viewed  during  normal 
operating  hours  at  the  following 
locations: 

Region  1 

For  plants  in  Massachusetts  md  New 
Hamp^re:  EPA  Region  1,  JFK  Federal 
Bldg..  One  Congress  St..  Boston,  MA 
02203. 

Region  5 

For  plants  in  faidiana:  EPA  Region  5. 
Ralph  H.  Metcalfo  Federal  Bldg..  room 
1822,  77  West  Jackson  Blvd.,  Chikago.  IL 
60604. 

For  plants  in  Midiigan  and  Ohio:  EPA 
Region  5,  Ralph  H.  Metcalfe  Federal 
Bldg..  17th  Floor.  77  West  Jackscm 
Blvd.,  Oiicago.  IL  60604. 

Dated:  Inly  26,1993. 
Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 
[FR  Doc.  93-18230  Piled  7-29-93;  8:45  ami 


be  listed  as  a  transiBr  unit  far  Gibson  in 
Indittia. 

On  page  38374,  in  tbs  second  oohinn. 
in  line  13  of  the  third  full  pcragraph,  the 
word  "and''  should  be  deleted.  In  the 
second  to  the  last  line  of  die  same 

Earagraph,  after  the  word  "unit"  and 
efore  the  period,  a  semicolon  and  the 
following  phrase  should  be  added:  and 
a  conditional  reduced  utilization  plan 
for  1995-1999  for  unit  1  that  relies  on 
energy  conservation  measures. 

On  page  38374.  in  the  third  column, 
lines  14  and  15  of  the  first  fiill 
paragraph  should  read  "unit  1« 
Muskingum  Rivm  units  1. 2. 3,  and  4. 
Picwray  unit  9.  and". 

On  page  38375,  in  the  first  column,  in 
line  7  of  the  first  full  paragraph,  after 
the  word  "units",  the  followhig  fdirase 
should  be  added:  "a  Phase  I  extension 
plan  in  which  unit  9  is  a  transfer  unit 
for  Gen  J  M  Gavin  units  1  and  2;". 

Comments  on  the  draft  permits  for 
Cardinal  in  Ohio.  Gen  J  M  Gavin  in 
Ohio,  and  Picway  in  Ohio  must  be 
received  no  later  than  30  days  after  the 
date  of  this  notice  or  the  publication 
date  of  the  notice  of  these  draft  permits 
in  local  newspapers. 

Dated:  July  26. 1993. 
Brian  f.  McLean. 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Propams,  Office  of  Air  and 
Radiation. 

(FR  Doc  93-18229  Filed  7-29-93;  8:45  am] 
ail  I  MO  COOK 


[FRL-4685-7] 

Drill  Add  Rain  Permits  Publle 
Commant  Partod;  Corraction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Correction. 


organizatioDS  and  poblic  intoisst 
groups. 

DATES:  Submit  suggestions  of  candtdstas 
no  later  dum  August  30, 1993.  Any 
interested  person  or  organization  may 
submit  the  names  of  qnaUfiad  peisons. 
Suggested  candidates  should  ba 
identified  by  name,  occupation. 
position,  organization,  address  and 
telephone  number.  Candidates  must 
submit  a  resiune  of  their  background, 
experience  and  other  relevant 
information. 


In  notice  document  93-16898 
beginning  on  page  38370  in  the  issue  oi 
Friday,  July  16. 1993.  make  the 
folhming  curection: 

On  page  38373,  in  the  second  column, 
in  lines  14  and  15  of  the  first  full 
paragraph.  Conesville  unit  3  should  not 


[FRL-ieas-a] 

Raquaat  for  Suggaatlona  of 
Candidataa  tor  Mambarahip  on  Iha 
National  Advlaory  Council  for 
Environmanlal  Poliqf  and  Tachnology 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  hereby 
requests  suggestions  of  candidates  for 
membership  on  the  National  Advisory 
Cotmcil  for  Environmental  Policy  and 
Technology  (NACEPT).  an  Advisory 
Council  to  EPA's  Administrator 
established  under  the  Federal  Advisory 
Committee  Act  (FACA).  as  amended 
(Public  Law  92-463.  5  U.S.C.  App.). 
The  Advisory  Coimcil  provides  ad^oe 
and  counsel  to  the  Administrator  on 
broad,  cross-cutting  domestic  and 
international  environmental  policy  and 
ttichncdogy  issues.  The  membership  of 
the  Advisory  Council  is  comprised  of 
senior  officials  drawn  from  business  and 
industry:  Federal,  State  and  local 
government  organizaticms;  academic, 
education  and  training  institutions:  ' 
Non-govemmenlal  associations, 
environmental,  trade  and  labor 


Submit  suggestion  for 
candidates  to:  Office  olCooperatlva 
Environmental  Management  (A-lOl  F6). 
U.S.  Environmental  I^tection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460,  Attn:  Abby  J.  Pimie. 

FOR  mnwBW  wrooMATiON  contact: 
Abby  J.  Pimie  or  Gordon  Schislar  st  the 
above  address  or  call  202-260-7567. 
The  Agency  will  not  formally 
acknowledge  or  respond  to  suggestions. 

SUPPLBl»(rAllV  arwiATION:  Copies  of 
the  Advisory  Coandl  Chsiter.  current 
membership  list  and  annual  rroort  are 
availaUe  upon  reqnesL  The  Aavisory 
Coimdl  provides  advice,  consuhation 
and  makes  recommendations  on  a 
continuing  basis  to  the  Administrator, 
llie  Council  is  focusing  on  improving 
domestic  and  global  environmental 
protection  vriUi  siistainable 
development  as  a  primary  theme.  The 
Council  is  also  involved  in  advancing 
innovative  pollution  control  tedmol^gy 
and  pollution  prevention  activities; 
A>operative,  mutiially  supportiva 
partnerships  and  increasing 
communication  among  all  levels  of 
government,  the  business  community, 
industry  and  the  academic  institutions 
to  improve  the  effectiveness  of  Federal 
and  non-Federal  resources  directed  at 
solving  environmental  problems. 
NACEPT  conducts  meetings,  analyzes 
problems,  presents  findings  end  makes 
recommendations  and  performs  other 
necessary  activities  at  the 
Administrator's  request  The  Advisory 
Council  is  constituted  into  the  following 
standing  committees:  Policv  Integration, 
Technology  Innovation  and  Economics, 
State  and  Local  Environment, 
Superfund  Evaluation,  Trade  and 
Environment,  Environmental 
Information  and  Assessments.  Eadi 
member  sits  on  at  least  one  committee. 
The  Advisonr  Coimdl  meets  at  least 
annually  and  standing  committees  meet 
as  necessary.  Membms  are  appointed  as 
representatives  of  non-federal  interests. 
No  honoraria  or  salaries  are  provided  for 
membera  of  the  Advisory  Coundl. 
Compensation  for  travel  and  per  diem 
expenses  while  attending  meetings  may 


40814 


Federal  Regbter  /  Vol.  sa.  No.  145  /  Friday.  July  30.  1993  /  Notices 


be  provided.  Members  serve  for  2  year 
terms. 

Suggestions  for  the  list  of  candidates 
should  be  submitted  no  later  than 
August  30, 1993.  I 

Dited:  July  23. 1993.  ' 

AbbyJ.Pinte. 

Director.  OfficB  of  Cooperative  Environmental 
Management 
(FR  Doc  93-18231  Filed  7-29-93;  8:45  un) 
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[ER-FfU.-M2»-2] 

Environmental  Impact  Statomento  and 
RaguMlona;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  July  12, 1993  through  July  16. 
1993  pursuant  to  the  Environmental 
Review  Process  (£RP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impect 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-J61091-00  Rating 
EC2.  Gjntinental  Divide  National  Scenic 
Trail  Comprehensive  Plan,  Designation. 
Construction  and  Reconstruction. 
Implementation.  Medicine  Bow 
National  Forest.  Hayden  Ranger  District. 
WY  to  Rio  Grande  National  Forest. 
Conejos  Peak  Ranger  District.  CO. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
impacts  to  water  quality  and  wetlands. 
EPA  feh  that  the  DEIS  does  not  contain 
sufficient  information  to  fully  assess 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment. 

ERP  No.  D-AFS-J65204-MT  Rating 
EC2.  Tolan  Creek  Timber  Sale.  Harvest 
Timber  and  Road  Construction.  Tolan 
Creek.  Bitterroot  National  Forest,  Sula 
Ranger  District,  Ravalli  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
adequacy  of  the  monitoring  program  to 
measure  adverse  effects  to  aquatic 
habitat.  EPA  also  recommended 
expending  the  wetlands  impact  analysis 
and  air  quality  analysis. 

ERP  No.  D-AFS-L60198-OR  Rating 
EC2.  Oregon  Dimes  National  Recreation 
Area,  Land  and  Resource  Management 
Plan  Amendment.  Suislaw  National 
Forest.  Coos.  Douglas  and  Lane 
Counties,  OR. 


Summary:  EPA  had  environmental 
concerns  primarily  baaed  on  the  need 
for  greater  funding  and  possible  staff 
support  to  implement  sbc  of  the  action 
alternatives  including  the  preferred 
alternative.  Additional  inframation  was 
needed  to  describe  monitoring  plans, 
the  funding  process  and  the  contingency 
plans  for  eecn  aheraative  if  adequate 
ninding  is  not  available. 

ERP  No.  D-4LM-J65203-^^  Rating 
EC2,  B^  Dry  Land  and  Resource 
Management  Plan.  Implementation. 
Miles  City  District,  several  Counties. 
MT. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
Bureau  of  Land  Management's  (BLM) 
Big  Dry  Resource  Area  Management 
Plan  draft  EIS.  These  concerns  regarded: 
the  generalized  discussion  of 
environmental  impacts:  the  inadequacy 
of  the  cumulative  effecAs  analysis:  the 
inadequacy  of  the  air  quality  analysis; 
inadequate  identification  and 
description  of  livestock  grazing  best 
management  practices;  and  inadequate 
water  quality  and  fisheries  monitoring. 

ERP  No.  D-FHW-C40129-NY  RaUng 
EC2,  NY-9A  Reconstruction  Project. 
Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan.  Funding 
and  Approval  of  Permits.  New  York 
County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
propped  project  because  of  an 
inadequate  secondary  impacts  analysis; 
lack  of  contingency  measures  for 
acddential  hazardous  waste  spills;  and 
the  need  for  clarification  with  regard  to 
assumptions  made  in  the  air  quaBty 
analysis  and  the  proposed  project's 
compliance  with  the  New  York  State 
Department  of  Transportation's 
congestion  management  system. 
Furtiier.  EPA  recommended  that  an 
alternative  be  selected  that  does  not 
result  in  a  substantial  noise  level 
increase.  EPA  had  requested  that 
additional  information  to  assess  the 
above  impacts/issues  be  included  in  the 
final  EIS. 

ERP  No.  D-FRC-L02022-AK  Rating 
E02.  Yukon  Pacific  Liquefied  Natural 
Gas  (LNG)  Liquefaction  Plant 
Construction  and  Operation,  Approval. 
Anderson  Bay,  Port  Vardez.  AK. 

Summary:  EPA  expressed 
environmental  objections  based  on  the 
potential  for  air  quality  impacts, 
particularly  ozone  levels;  intertidal 
wetlands  loss;  and  violations  of  Alaska 
Water  Quality  Standards.  Additional 
information  was  requested  to  describe 
the  proposed  project  in  more  detail. 
expand  and  clarify  the  air  quality 
impacts  analysis,  more  fully  evaluate  a 
deep  water  disposal  option  for 


excavated  matariala.  develop  a  sita- 
spadfic  vratland  mitigation  plan,  and 
better  describe  waste  disposal  options 
on  the  pluit  site. 

ERP  No.  IMJSA-A10066-00  Rating 
EC2.  Theater  Missile  Defense  (TMD) 
Comprehensive  System.  Research  and 
Development.  Active  Defense 
Counterforoe  and  Passive  Defense, 
Implementation,  United  States. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  suffideot  information  pertaining 
to  the  no  action  alternative,  criteria  to  be 
used  for  decisions  regarding  the 
component  mixes  of  the  proposed 
action,  and  the  need  to  assess  indirect 
and  cumulative  impacts.  EPA 
recommended  that  the  final  PEIS 
include  an  evaluation  of  the  impacts 
associated  with  the  proposed  action, 
and  that  subsequent  environmental 
documentation  include  sufficient 
baseline  data  so  that  the  comparative 
merits  of  each  alternative  can  be 
evaluated. 

Final  ElSa 

ERP  No.  F-AFS-J65193-MT.  Beaver- 
Dry  Timber  Sales.  Harvest  Timber  and 
Road  Construction,  Implementation, 
Helena  National  Forest,  Lincoln  Ranger 
District,  Lewis  and  Claris  and  Powell 
Counties,  MT. 

Siunmoiy:  EPA  supported  the 
development  and  selection  of  a  new 
modified  preferred  alternative  but 
expressed  concerns  about  water  quality 
and  fisheries  imgacts  to  Beaver,  Dry, 
and  Arrastra  Creeks. 

ERP  No.  F-SFW-J28018-ND,  Lake  Ilo 
Dam  and  Reservoir  Modification  Project, 
Elimination  of  Existing  Dam  Safety 
Deficiencies  and  Section  404  Permit 
Issuance,  Lake  Ilo  National  Wildlife 
Refuge,  Spring  Creek.  Dunn  County,  ND. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

Dated:  July  26, 1993. 
WilUaBCDickarMm, 
Deputy  Director,  Office  of  Federal  Activitie$. 
(FR  Doc.  93-18232  Filed  7-29-93;  8:45  am] 
ML1JNQC00C( 


[ER-FRL-M23-1] 

Environmantal  Impact  Statamants; 
Avallat)illty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  filed  July  19. 1993  through 
July  23, 1993  Pursuant  to  40  CFR 
1506.9. 
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EIS  No.  93024B.  Finti  EIS,  UAF,  TX. 
Bergstrom  Air  Forot  BaM  (AFB) 
Disposal  and  Rausa,  bnplamentatioa 
and  Possible  Pannits  Issuanca.  Traris 
County.  TX  ,  Due:  August  30. 1993. 
Contact:  Lt.  Col.  Gary  Baumgartd 
(512) 536-3869. 

EIS  No.  930249.  Final  US,  COE,  MS. 
Abtaca  Creek  Watershed  Project, 
Demonstration  Erosion  Control 
Project  and  Sediment  and  Flood 
Control  Measures,  IrapIemenlaticMi, 
Yazoo  Basin.  Mathews  Brake  National 
Wildlife  Refuge,  Carroll,  Hohnes  and 
Leflore  Counties.  MS ,  Due: 
September  13, 1993.  Contact:  Wendell 
King  (601)  631-5967. 

EJS  No.  930250.  Draft  Supplement.  AFS, 
CA,  WA,  OR.  Northern  Spotted  Owl 
Management  Plan,  Updated 
Information  concerning  Late- 
Successional  and  Old  Growth  Forest 
Related  Species  Within  the  Range  of 
the  Northern  Spotted  Owl,  OR,  WA 
and  CA  ,  Due:  October  28, 1993, 
Contact:  Robert  T.  Jacdba  (503)  326- 
7883. 

The  US  Department  of  Agriculture's. 
Forest  Service  and  the  US  Department 
of  the  Interior's,  Bureau  of  Land 
Management  are  Joint  Lead  Agencies  for 
this  project 

EIS  No.  930251.  Final  Supplement. 
AFS.  WA.  OR,  Pacific  Northwest 
Region  National  Forests  Nursery  Pest 
Control  Management  Plan,  New 
informatioa  concerning  the  Use  of 
Additional  Cbamicals  at  Wind  River 
Nursery.  Gi£ford  Pinchot  Nati(Hial 
Forest  and  J.  Herbert  Stone  NursOTy, 
Rogue  River  National  Forest, 
Implementation,  several  Countiea,  OR 
and  Skamania  County,  WA.  Due: 
August  30, 1993,  Contact:  Sally 
Campbell  (503)  326-7755. 

EIS  No.  930252.  Final  EIS,  USN,  GU,  US 
Navy  Facilities  Relocation  and 
Development  firom  the  Republic  of  the 
Philippines  to  the  Territory  of  Guam, 
Implementation  and  COE  Section  404 
Permit,  GU  ,  Due:  August  30, 1993. 
Contact:  Stanley  Uehara  (808)  471- 
9338. 

Amended  Notices 

EIS  No.  930190.  Draft  EIS.  AFS,  MT,  Big 
Mountain  Sid  and  Summer  Resort 
ExpansicHi  Project,  Spedal-Use- 
Permit,  Flathead  National  Forest, 
Tally  Lake  and  Glacier  View  Ranger 
Districts,  Whitefish.  MT.  Due: 
September  17. 1993.  Contact:  Bert 
Stout  (406)  862-2508.  Published  FR- 
6-18-93— Review  period  extended. 


Dstad:|uly27.1M3. 
WilliaBD.DIdBnM. 
Deputy  Dinctar.  OffiaefPadanlAetMam. 
[FR  Doc  93-18233  Filed  7-29-93: 8:45  an) 


[Fm^-4«8S-41 

PuWIc  W«A9r  SystMii  SupwvMon 
ProQmn  RwMonforllM  StaM  of 
Indiarw 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARV:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
Section  1413  of  the  Sale  Drinking  Water 
Act.  aa  amended.  42  U.S.C  300f  el  $aq., 
and  40  CFR  part  142,  subpart  B.  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  that  the  State  of 
Indiana  is  revising  its  Public  Water 
System  Supervision  (PWSS)  primacy 
program.  "Hie  Indiana  Department  of 
Environmental  Management  (IDEM),  has 
adopted:  (1)  Drinking  water  regulations 
for  total  colifbrm  that  ocnrespond  to  the 
NPDWR  for  total  coliform  promtilgated 
by  the  U.S.  Environmental  Protection 
Agency  (U.S.  EPA)  on  June  29, 1989,  (54 
FR  27544-27568);  and  (2)  drinking 
water  regulations  for  the  treatment  of 
surface  water  that  correspond  to  the 
NPDWR  for  surface  watw  treatment 
promulgated  by  the  U.S.  EPA  on  June 
29. 1989,  (54  FR  27486-27541).  The 
U.S.  EPA  has  completed  its  review  of 
Indiana's  PWSS  primacy  [wogram 
revision. 

The  U.S.  EPA  has  determined  that  the 
Indiana  Surface  Water  Treatment  and 
Total  Coliform  rule  revisions  meet  the 
requirements  of  the  Federal  rules. 
Therefore,  the  U.S.  EPA  is  proposing  to 
approve  these  revisions. 

All  interested  {>arties  are  invited  to 
siibmit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
August  30. 1993.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time, 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Miguel  Del  Toral  (WD- 
17J),  U.S.  Environmmital  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicaeo,  Illinois  60604. 

If  no  timely  ana  appropriate  request 
for  a  hearing  is  recei>^.  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  these 
determinations  shall  become  efiisctive 
30  days  from  this  Notice  date. 


Any  raquaat  far  a  public  hearing  shall 
include  the  following:  (1)  The  Dama. 
addraaa,  and  telephooe  numbv  of  the 
individual,  oigaidzation,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  informatian  that 
the  requesting  person  intends  to  submit 
at  sadi  hearing.  (3)  The  signature  of  the 
individual  making  the  request:  or,  if  the 
request  is  made  on  behalf  of  an 
organization  v  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  diall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  sdieduled  fbr  Oie  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Fadarai  Ragiater 
and  in  newspapen  of  general 
circulation  in  the  State  of  Indiana.  A 
notice  will  also  be  sent  to  the  person(8) 
requesting  the  hearing  as  well  as  to  the 
State  of  Indiana.  The  hearing  notice  will 
include  a  statamwit  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephooe 
nimiber  where  interested  persons  may 
obtain  further  infwmation.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  efiiective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  August  30, 1993. 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  jrou  to  have  an 
interest  in  these  determinatians. 

AH  documents  relating  to  these 
deteminations  are  available  for 
inspection  between  the  hotira  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Drinkiag  Water  Branch,  Indiana  Department 
of  Ebvironmental  Management,  105  South 
Merdian  Street,  Indianapolis,  Indiana 
46206-6015. 

Safe  Drinking  Water  Branch,  Drinking  Water 
Seciion,  U.S.  Environmental  Protection 
Agency,  Region  5, 77  West  Jackson 
Bcuievard,  Chicago,  lUinois  60604. 

FOR  RMTHER  tiFORMATION  CONTACT: 
Miguel  Del  Toral,  Region  5,  Drinking 
Water  Section  at  the  Chicago  address 
given  above.  tele(^one  312/886-5253. 

AollMriljr:  Sec.  1413  of  the  Sale  Drinking 
Water  Act.  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 
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Signed  this  20th  day  of  |uly.  1993. 
ValdMV.Adaalmi. 

Beghnd  Administrator.  U.S.  EPA.  Beglon  5. 
tFR  Doc  93-18234  Filed  7-29-93:  8:45  am] 
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Drinking  Water  Program  Ravialon  for 
ttw  Stete  of  Naw  Jaraay 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 


UMI 


f:  Notice  is  hereby  given  that 
the  state  of  New  Jersey  is  revising  its 
approved  Public  Water  Supply 
Supervision  Program.  The  state  of  New 
Jersey  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  the  Total  Ck)liforms  Rule 
(TCR)  promulgated  by  USEPA  on  June 
29. 1989  (54  FR  27544). 

The  USEPA  has  determined  that  New 
Jersey's  TCR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  New  Jersey 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10.  Therefore, 
EPA  proposes  to  approve  New  Jersey's 
TCR  program  revision. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  request  or  a  public  hearing 
is  made  within  the  required  thirty-day 
(30)  period,  a  public  hearing  will  be 
held  and  a  notice  will  be  given  in  the 
Federal  Ragiiter  and  a  newspaper  of 
general  circulation.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator. 

If  no  timely  and  appropriate  request 
for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Fecieral  Register 
Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 


(3)  The  signature  of  the  individiial 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

AOOREtSIt:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  n,  Jacob  K. 
Javits  Federal  Building.  26  Federal 
Plaza.  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  houn  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

New  Jersey  Department  of  Environmental 
Protection  and  Energy,  Bureau  of  Safe 
Drinking  Water,  Division  of  Water 
Resources,  Trenton,  NJ  08625. 

U.S.  Environmental  Protection  Agency — 
Region  II,  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building.  26  Federal  Plaza. 
New  Yorit,  Now  York  10278. 

FOR  FURTHEN  XFOnilATION,  YOU  MAY 

CONTACT:  Walter  E.  Andrews,  CSiief, 
Drinking  and  Groundwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency-^legion  II.  (212)  264-1800. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  July  6, 1993. 
Herbert  Barrack. 
Acting  Regional  Administrator.  EPA.  ftegion 

n. 

IFR  Doc  93-18235  Filed  7-29-93;  8:45  am] 
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Public  Watar  Syatem  Suparvialon 
Program  Ravlaion  for  tha  Steto  of  Naw 
Yorti 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACndN:  Notice. 

summary:  Notice  is  hereby  given  that 
the  State  of  New  York  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  PtoffBm.  The  State 
of  New  York  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  for  the  Surface  Water 
Treatment  Rule  (SWTR)  promulgated  by 
USEPA  (m  June  29, 1989  (54  FR  27486). 
The  USEPA  has  determined  that  New 
York's  SWTR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  that  New  Yoric 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibili^  as 
specified  in  40  CFR  142.10.  Therefore. 


the  USEPA  has  determined  to  approve 
the  State  of  New  York's  requested 
revision  to  its  Public  Water  System 
Supervision  Primacy  Program  for 
compliance  with  the  NPDWR  for  the 
Sur&oe  Water  Treatment  Rule. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  m  held  and  a  notice  will 
be  given  in  the  Federal  Regiitar  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Faddral 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that 
the  requesting  person  intends  to 
submit  at  such  nearing; 

(3)  The  signature  of  the  individual 
making  the  requests  or.  if  the  request 
is  made  on  behalf  of  an  organization 
or  other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

AOOREttES:  Request  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  n,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  Yoric  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  houn  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

New  York  State  Department  of  Health, 
Bureau  of  Public  Water  Supply  Protection, 
room  406, 2  University  Plaza/Westem 
Avenue,  Albany,  New  York  12203-3399. 

U.S.  Environmental  Protecticm  Agency — 
Region  11,  Public  Water  System 
Supervision  Section,  room  853,  Jacob  K. 
Javits  Federal  Building.  26  Federal  Plaza, 
New  York,  New  York  10278. 

for  further  mformatkm,  you  may 
contact: 
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Walter  E.  Andrews,  Chief,  Drinking  and 
Groundwater  Protection  Branch,  U.S. 
Environmental  Protection  Agency — 
Region  n,  (212)  264-1800. 
(Section  1413  of  the  Safia  Drinking 
Water  Act,  as  amended,  and  40  CFR 
142.10  of  the  NPDWR). 

Dated:  July  1, 1993. 
Kathliwn  T  r.ail«h«n, 

Acting  Regiottal  Administrator,  EPA.  JTeg/on 
17. 

[FR  Doc.  93-18104  Filed  7-29-03;  8:45  ami 
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Drinking  Water  Program  Ravlsion  for 
ttM  State  of  Naw  York 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  state  of  New  York  is  revising  its 
approved  Public  Water  Supply 
Supervision  Program.  The  state  of  New 
Yoik  has  adopted  drinking  water 
regulations  that  satisfy  the  National 
Pitoiary  Drinking  Water  Regulations 
(NPDWR)  for  the  Total  Coliforms  Rule 
rrcR)  promulgated  by  USEPA  on  June 
29. 1989  (54  FR  27544).  The  USEPA  has 
determined  that  New  York's  TCR 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
New  Yoik  continues  to  meet  all 
requirementa  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10.  Therefore,  EPA  proposes  to 
approve  New  York's  TCR  program 
revision. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Rraister 
Notice.  If  a  request  for  a  public  hearing 
is  made  within  the  required  thirty-day 
(30)  period,  a  public  hearing  will  be 
held  and  notice  will  be  given  in  the 
Federal  Ragistar  and  a  newspaper  of 
general  droilation.  Insubstantial 
request  for  a  hearing  may  be  denied  by 
the  Regional  Administrator. 

If  no  timely  and  appropriate  request 
for  a  hearing  is  received  and  the 
Rmional  Administrator  does  not  choose 
to  hold  a  hearing  on  his/her  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  of  this  Fedwal  Register 
Notice  Any  reouest  for  a  public  hearing 
shall  include  the  following  inftmnation: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organiaition 
or  other  mitity  requesting  a  hearing; 


(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intendis  to  submit  at 
such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requesta  or,  if  the  request  is 
made  on  behalf  of  an  organizati<Hi  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

AOORESSEt:  Requesta  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  II,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York.  New  York  10278. 

All  docimienta  relating  to  this 
determination  are  available  for 
inspection  between  the  hoius  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

New  York  State  Department  of  Health, 
Bureau  of  Public  Water  Supply,  2 
University  Place,  room  406,  Albany,  NY 
12203. 

U.S.  Environmental  Protection  Agency- 
Region  n,  Public  Water  System 
Supwvition  Section,  room  853,  Jacob  K. 
)aviu  Federal  Building,  26  Federal  Plaza, 
New  York.  New  York  10278. 

FOR  FURTHER  MFORMATKM,  YOU  MAY 
CONTACT:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groundwater  Protection 
Branch,  U.S.  Environmental  Protection 
Agency— Region  n,  (212)  264-1800. 

(Section  1413  of  the  SafiB  Drinking  Water  Act. 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  June  25, 1993. 
WUliamJ.Mnszyiwki. 
Acting  Regional  Administrator,  EPA,  Region 

n. 

(FR  Doc.  93-18236  Filed  7-29-93;  8:45  am) 


[FRL-4695-9] 

Drinking  Water  Program  Ravlalon  for 
the  Territory  of  the  Virgin  laianda 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Notice. 

SUMMARY:  NoUce  is  hereby  given  that 
the  Territory  of  the  Virgin  Islands  is 
revising  its  approved  I^lic  Water 
Supply  Supervision  Program.  The 
Territory  of  the  Virgin  Islands  has 
adopted  drinking  water  regulations  that ' 
satisfy  the  National  Primary  Drinking 
Water  Regulations  (NPDWR)  for  the 
Total  Coliforms  Rule  (TCR)  promulgated 
by  USEPA  on  June  29, 1989  (54  FR 
27S44). 

The  USEPA  has  determined  that  the 
Virgin  Islands'  TCR  regulations  are  no 


less  stringent  than  the  corresponding 
Federal  regulations  and  the  Virgin 
Islands  continues  to  meet  all 
requirementa  for  primary  enforcement 
respcmsibility  as  specified  in  40  CFR 
142.10.  Therefore.  Q>A  proposes  to 
approve  the  Virgin  Islands  TCK  program 
revisioo.  All  Uiterested  parties,  otlrar 
than  Federal  Agencies,  may  request  a 
public  heerins.  A  request  vat  a  public 
hearing  must  be  submitted  to  the 
USEPA  Regional  Administrator  at  the 
address  shown  below  within  thirty  (30) 
days  after  the  date  of  this  Federal 
Ra^istw  Notice.  If  a  request  for  a  public 
hearing  is  made  within  the  required 
thirty-day  (30)  period,  a  public  hearing 
will  be  held  and  a  notice  will  be  given 
in  the  Federal  Register  and  a  newspaper 
of  general  circulation.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  ^11 
become  final  and  effective  thirty  (30) 
days  after  publicatitm  of  this  Federal 
Register  Notice.  Any  request  for  a 
public  hearing  shall  include  the 
following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requestins  a  hearing; 

(2)  A  brief  statement  ot  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing; 

(3)  The  signature  of  the  individual 
making  the  requesta  or,  if  the  request  is 
made  on  behalf  of  an  organization  or  the 
entity,  the  signatxire  of  a  responsible 
official  of  the  organization  or  other 
entity. 

ADDRESSES:  Requesta  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency — Region  II,  Jacob  K. 
Javita  Federal  Building,  26  Federal 
Plaza,  New  York,  New  Yoric  10278. 

All  documenta  relating  to  this 
determination  are  available  lot 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Government  of  the  Virgin  Islands  of  the 
United  States.  Department  of  Planning  and 
Natural  Resources.  Nisky  Centei^-tuite 
231.  Carlotte  Amalie.  St.  Thomas.  V.I. 
00802. 

U.S.  Environmental  Protection  Agency — 
Region  n.  Public  Water  System 
Supervision  Section,  room  853.  Jacob  K. 
Javits  Federal  Building.  26  Federal  Plaza. 
New  York.  New  York  10278. 

FOR  FURTHER  MFORMATION,  YOU  MAY 
CONTACT:  Walter  E.  Andrews,  Chief, 
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SdanM  Advteoiy  Board  Ctaan  Air 
SdMMIe  Advfoory  CoimnitlM;  PubHc 


UMI 


PumMRt  to  the  Federal  Advisory 
Coramittee  Act,  Public  Law  92-463, 
BOlice  is  hereby  given  that  the  Clean  Air 
Sdantific  Adviury  Committee  (CASAQ 
of  the  Sdence  Advisory  Board  (SAB) 
will  ooBdncI  a  meeting  to  review  the 
two  dooimenti;  (1)  The  Sopplement  to 
the  Second  Addendom  (198^  to  Air 
Quality  QitHrfa  far  Paiticulale  KMter 
and  Suli^  Oxides  (1982):  Assessment  of 
New  Fiodiags  on  Solfur  Dioxide  Acute 
Exposure  Health  Bfects  hi  Asthmatio, 
and  (2)  Review  of  the  National  Ambient 
Afr  Qmhty  Standards  for  Sulfur  Oxides: 
Updated  Assessment  of  Scientific  and 
Technical  Information,  Supplement  to 
the  1986  OAQPS  Staff  Paper 
Addendum.  Both  documents,  whfcfa 
constitirte  supplements  to  exieting 
documeots,  will  be  reviewed  and 
evaluated  with  respect  to  their  scientific 
and  technical  ademiacy. 

The  meeting  will  be  h^  at  the  Guest 
Quarters  Suitee  Hotel.  2515  Meridian 
Parkway,  Durham,  North  Carolina 
27713.  The  hotel  telephone  number  is 
(919)  361-4660.  The  meeting  will  be 
hold  oo  August  19. 1993.  from  9  a.m.  to 
5:30  p.m.  Seating  U  United  aad  will  be 
on  a  nnt  cone  basia. 

AvaHahiBty  of  Documento 

The  following  documents  are  not 
available  from  the  Science  Advisory 
Board. 

1.  Single  copies  of  dw  Sapptsneal  to 
the  Second  Addeadnm  (1986)  to  Air 
Quality  Criteria  for  PsrticnlMe  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
New  Findings  on  Suifor  Dioxide  Acuta 
Exposure  Heahh  Eflbcts  in  Asthmatics 
are  avBilabiv  from  Dr.  Dennto  ). 
Kotchmar.  U.S.  EPA.  Environmental 
Criteria  AssMsuwut  Office.  (MD>-52). 
Research  Trian^  Pkrk,  NC  27711. 
telephone  1019)  541-415&  Members  of 
the  pubUc  who  wish  to  provide 
comments  directly  to  EPA  on  the 
Criteria  OOcoment  Supplement  may  do 


ao  by  SBBdiag  their 
Dr.  KotduHralthe 
Comments  — 


conunentato 


IbyBPAno 
later  than  SO  catsn^ar  daya  fallowing 
the  pubUcaltea  dale  of  this  nolioe  in  the 
Federal  Register. 

2.  Single  copies  of  the  National 
Ambient  Air  Qualify  Stawbrds  far 
Sulfur  Oxides:  Updated  Assessment  of 
Scientific  and  Technical  taCnmation. 
Supplement  to  the  1986  OAQPS  StefF 
Paper  Addendum  are  available  from  Mr. 
fohn  Haines.  U.&  EPA.  OflBoe  of  Air 
Quality  Planning  and  Standards.  (MD- 
12).  Research  Triangle  Pkric.  NC.  27711. 
telephone  (919)  541-5533.  Members  of 
the  public  who  wrish  to  provide 
comments  directly  to  EPA  on  the  Staff 
Paper  Supplement  may  do  so  by 
sending  their  written  romments  to  Mr. 
Hainas  at  the  above  address.  Coawneats 
must  be  received  by  EPA  no  later  than 
30  calendar  days  following  the 
publication  date  of  this  nodes  in  the 
Federal! 


C^portunity  to  comment  directly  to 
the  Clean  Air  Scientific  Advfaory 
Conunittee  on  these  documents  or 
related  issues  is  discussed  balow. 

For  Further  Informatian 

For  additional  information  concatning 
this  meeting,  please  contact  Mi.  Randall 
C  Bond.  Dsaigpated  Federal  OfiUiaU  or 
Ms.  Janioe  )onae.  JisnagpaMnt  Analyst, 
at  (202)  260-8414.  Clean  Air  Sdentiflc 
Advisory  CoBuaittea,  Science  Advisory 
Board  (A-101).  U.S.  Environmental 
Protection  Agency.  401 M  St.  SW., 
Washington,  DC  20460.  Those 
individuals  requiring  a  copy  of  the 
agenda  should  contact  Ms.  Lori  (koss  at 
the  phone  number  above. 

Opportunity  for  Providing  Caaunents 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Ma.  Janioa 
)one8  not  later  than  Thursday,  August 
12. 1993  in  order  to  be  included  on  the 
Agenda.  In  general,  each  individari  or 
group  making  an  oral  prsasmaliun  arffl 
be  limited  to  a  total  time  of  fiva 
mtmrtec.  Wrtttan  statements  of  any 
length  (at  least  30  copies)  may  be 
provided  to  the  Goniinittee  up  until  the 
meeting.  These  written  statements  m^ 
be  the  same  as  thosepiuvidad  directly 
to  EPA  or  may  be  taikMad  to  dm 
Committoe.  Mease  sand  thna  coomiaQts 
to  Ms.  Jonas  at  the  address  given  abova 
The  Sdenoe  Advisory  Board  expects 
that  puMic  statements  presentad  at  Ita 
meeting  will  not  be  repistitiva  of 
previously  submitted  oral  or  wvittao 
statements. 


Staff  DlnctBt,  SciNK9  AuvMoiy  Booiu. 
(FR  Do&  93-18238  PBed  7-28-03;  8:45  sm) 


FEDERAL  C0MMUMCAT10MS 


[DA 

Commanls  InvHad  on  Floftda  PuMfa 
Safaiy  Plan  Amandinant 

July  21. 1993. 

On  May  10. 1990.  the  Commission 
accepted  the  PubUc  Safsty  Plan  far 
Florida  (Region  9).  On  June  28. 1993. 
Region  9  submitted  a  proposed 
amendment  to  Us  plan  that  aronid  revise 
the  current  dtannel  rilotments.  Because 
the  proposed  amendment  is  a  ma)ar 
Changs  to  the  Region  9  plan,  the 
Commission  is  solidting  comments 
from  the  public  before  taldng  action. 
(See  Repwt  and  Order.  Genmal  Docket 
No.  67-112. 3  FCC  Red  905  (1987).  at 
paragraph  57.) 

Interested  pasties  may  file  coounents 
to  the  propoasd  amendment  on  or  befota 
August  27, 1993  and  reply  comments  oo 
or  before  September  13, 1993. 
Commeaters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary.  Federal  Communications 
Commissicm.  Washington  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-119 
Florida-PuUic  Safety  R^n  9. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau.  (202)  632-6497  or 
Ray  LaForga.  Office  of  Engineering  and 
Technology.  (202)  653-8112. 

Federal  Caauounicitlan  *'^~i"i>tfiiita 

wim^r. 


Acting  SscfeSsiy. 

(FR  Dec  89-18145  F!M  7-29-83;  8:4S  am) 


(DA 


Commawla  Iwdtad  oo  I  oMlaiawa  hdiila 


July  21. 1993. 

On  Dacember  19. 1990.  the 
Commission  accepted  the  Pidilic  Safaty 
Plan  Ikv  Louisiana  (Region  IB).  On)i^ 
13. 1903.  Ragfon  18  submitted  a 
proposed  amandmaaat  to  tts  {dan  that 
would  revise  tha  canant  chumel 
allotments.  Because  the  ptc^wsed 
amaadraent  is  a  aaa^or  coanga  to  tha 
Region  18  plan,  the  Commlssian  ia 
solwdtinB  owimants  from  tha  public 
before  taking  action.  (See  R^act  aad 
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Order,  General  Docket  No.  87-112. 3 
FOC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  propoMd  amendment  on  or  before 
August  27, 1993  and  reply  comments  on 
or  before  September  13, 1993. 
Commenters  shoiild  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington.  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-498 
Louisiana-Public  Safety  Region  18. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaFoTge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  93-18144  Filed  7-29-93:  8:45  am] 

BUJNa  COOC  «71>-01-M 


[DA  93-436] 

Comm«nt«  Invitod  on  Philadelphia 
Aiaa  Public  Safety  Plan  Amendmant 

July  21, 1993. 

On  February  2, 1990,  the  Commission 
accepted  the  Public  Safety  Plan  for  the 
Philadelphia  area  (Region  28).  On  June 
28, 1993,  Region  28  submitted  a 
proposed  amendment  to  its  plan  that 
would  revise  the  current  channel 
allotments.  Because  the  proposed 
amendment  is  a  major  change  to  the 
Region  28  plan,  the  Commission  is 
soliciting  comments  from  the  public 
before  taking  action.  (See  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
August  27, 1993  and  rely  comments  on 
or  before  September  13, 1993. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  E)C  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  89-573 
Philadelphia-Public  Safety  Region  28. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

WilUaa  F.  Caton. 

Acting  Secretary. 

[FR  Doc  93-18146  Filed  7-29-93;  8:45  am) 

■UJNO  COOC  ana-et-M 


FEDERAL  MARmME  COMMISSION 

Agreemant(a)  FHad;  Icaland 
Staamahipi/Samakip  SkM  Chartar 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
$  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217-011424. 

Title:  Iceland  Steamship/Samskip  Slot 
Charter  Agreement. 

Parties: 

Iceland  Steamship  Company,  Ltd. 
("Iceland") 

Samskip  hf.  ("Samskip") 

Synopsis:  The  proposed  Agreement 
would  permit  Samskip  to  charter  space 
on  vessels  owned  or  operated  by  Iceland 
in  the  trade  between  U.S.  North  Atlantic 
ports  and  Reykjavik,  Iceland. 

Dated:  July  26, 1993. 

By  Order  of  the  Federal  N4aritime 
Commission. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  93-18200  Filed  7-29-93: 8:45  ami 
BtuMQ  cooe  t7W-ei-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutaa  of  Health 

Cognitive  Function  and  Hypoglycemia 
In  Children  With  IDDM 

AGENCY:  National  Institute  of  Child 
Health  and  Human  Development 
(NICHD),  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Office  for  Protection  fi>om 
Research  Risks  (OPRR)  convened  a 
panel  of  experts,  pursuant  to  the 
requirements  of  45  CFR  part  46,  subpart 
D,  section  407,  concerning  a  proposed 
protocol  entitled  "Cognitive  Function 
and  Hypoglycemia  in  Children  with 
IDDM."  The  grant  number  is  1  ROl 


HD29487-01A1.  Because  the 
participants  in  this  study  would  be 
children  as  research  subjects.  DHHS 
regulations  regarding  the  involvement  of 
children  as  subjects  (45  CFR  part  46, 
subpart  D,  section  407(a)  and  (b))  apply. 
OPRR  has  made  an  initial  determination 
that  these  regulatory  requirements 
would  be  met  only  after  the  informed 
consent  and  assent  documents  had  been 
rewritten,  submitted  to,  and  approved 
by  OPRR,  and  recommended  that  the 
protocol  be  approved  contingent  upon 
submission  of  acceptable  documents. 
Public  review  and  comment  are 
solicited  pursuant  to  the  requirements 
of  45  CFR  part  46,  subpart  D,  section 
407. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
5  p.m.,  September  17, 1993. 
ADDRESSES:  Please  send  comments  or 
requests  for  additional  information  to 
Diane  L.  Aiken,  Assiirance  Coordinator, 
Division  of  Human  Subject  Protections, 
Office  for  Protection  from  Research 
Risks,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  31,  room 
5B63,  Bethesda,  Maryland,  20892. 
FOR  FURTHER  WronilATION  CONTACT: 
Diane  L.  Aiken,  Office  for  Protection 
from  Research  Risks,  National  Institutes 
ofHealth.  Telephone  (301)  496-7041  • 
(not  a  toll  free  number). 
SUPPI.EMENTARY  MFORMATION:  DHHS 
regulations  regarding  the  involvement  of 
children  as  research  subjects  specify 
that  research  protocols  involving  risks 
significantly  greater  than  minimal  and 
o^ering  no  prospect  of  direct  benefit  to 
individfual  subjects  may  not  be 
supported  unless  the  research  has  been 
reviewed  by  a  panel  of  experts  (45  CFR 
part  46,  subpart  D,  section  407(a)  and 
(b)). 

The  Office  for  Protection  from 
Research  Risks  (OPRR),  Office  of 
Extramural  Research  (OER),  National 
Institutes  of  Health,  received  a  request 
from  the  Institutional  Review  Boaixi 
(IRB)  of  the  Children's  Hospital  of 
Pittsburgh  to  convene  a  panel  of  experts 
pursuant  to  45  CFR  part  46,  subpart  D. 
section  407.  The  request  referenced  a 
protocol  titled  "Cognitive  Fimction  and 
Hypoglycemia  in  Qiildren  with  IDDM" 
(IROI  HD29487-01A1).  The  IRB 
determined  that  the  research  involved 
greater  than  minimal  risk  and  offered  no 
prospect  of  direct  benefit  to  the 
individual  children  who  were  to  be  the 
normal  control  subjects. 

OPRR  convened  such  a  panel  of 
experts  under  authority  delegated  by  the 
Secretary  of  HHS.  OPRR  has  made  an 
initial  determination,  subject  to  public 
comment,  that  the  propoMd  protocol 
may  be  supported  by  DHHS  contingent 
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upon  major  modiScation*  in  the 
infoimfld  consflnt  duciuuwits  and  um 
assent  procedme.  Rscnntntent  processes 
nrast  be  darified.  Onoe  this  additional 
informatioD  has  been  submitted  to  and 
approved  by  OPRR.  the  research  would 
be  in  conformance  with  45  CFR  46.407. 
and  45  CFR  46.406. 

The  Office  for  Protection  from 
Reswaich  Risks.  National  Institutes  of 
Health  makes  this  initial  detennination 
on  behalf  of  the  Secretary  of  HHS. 
Public  review  and  comment  are 
solicited  pursuant  to  the  requirements 
of  45  CFR  part  46.  subpart  D,  section 
407. 

Dated:  July  23, 1993. 
RirthLIUriciimn. 
Acting  Director.  National  Institutes  <^He^h. 
(FR  Doc.  93-18Z40  Filed  7-2»-93;  6:45  ami 
aaxMQ  cooE  «i4e-eT-ii 


NMicfMH  vvnwr  rOf  neSBBrCn 
ResourcM;  Notice  of  MMtIng 

Notice  is  hereby  given  that  the 
National  Center  for  Research  Resources 
(NCRR).  National  Institutes  of  Health. 
will  hold  a  meeting  to  draft  a  strategic 
plan.  The  3-day  meeting  is  scheduled 
for  the  Hyatt  Dulles,  2300  Dulles  Corner 
Blvd.,  Hemdon,  Virginia  on: 

September  28, 1993  5  p.m.-9  p.a. 
September  29. 1993  8:30  ajn.-^  pjn. 
September  30, 1993  8:30  8.m.-4  pjn. 

Individuals  who  are  interested  in 
obtaining  more  information  about  the 
meeting  should  contact  Caroline 
Holloway.  Ph.D..  Director,  OfHce  of 
Science  Policy.  NCRR/NIH,  9000 
Rockville  Rke.  BIdg.  12A.  rm.  4047, 
Bethesda,  MD  20892-1012,  301-496- 
2992. 

Dated:  ^lly  22, 1993. 
RMthKkM^ein. 
Actin^DiTeckjr.  NOL 
(FR  Doc  93-18143  Piled  7-2»-S3: 8:45  ami 


PubHc  HnNh  Sarvico 


hgtncY 
of 


8ub«ltt«d  to  tho  Offico 
•nd  Budget  for 


UMI 


Each  Friday  the  Public  Health  Service 
(PUS)  publishes  a  list  of  infbnnation 
collection  requests  it  has  submitted  to 
the  OfBce  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperworii  Reduction  Act  (44  USjC 
chapter  35).  The  following  requests  have 
been  submitted  to  QMB  since  the  list 
was  last  publiriied  on  Fridayr  July  16, 
1993. 


Copies  of  the  informatioD  cdlectkn 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  Medical  Device  Recall  Coat 
Survey-New   To  aeseaa  industry 
benefits  firom  the  Food  and  Drug 
Administntioo  (FDA)  regulatioos 
associated  with  the  Safe  Medical 
Devices  Act.  tfaa  cost  of  medical  davioa 
product  recalls  is  needed.  A  f  dow 
survey  ot  device  manukctnian  thtf 
have  recently  conducted  product  recalls 
will  provide  quantitative  infortnatioo  oo 
these  costs  and  allow  FDA  to  calmlate 
these  benefits  pursuant  to  E.0. 12291. 
Respondents:  Businessee  or  other  for> 
profit.  Small  businessee  or 
organizations.  Number  of  Raqxmdeots: 
264;  Number  of  Responsea  Par 
Respondent:  1;  Average  Burden  Per 
Responae:  .6731  hr.;  Estimated  Annual 
Burden:  178  hours. 

2.  Standarriiied  Reporting  System  and 
Associated  Eptdendologic  tevastig^ons 
of  Occupatianelly-Related  hiisetion 
with  Human  bnmusodefideDcy  Virus 
in  Health  Care  and  Public  Safsty 
Meetings— 0920-0286— The  data 
collection  inatrumeat  is  deaipwd  to 
gather  information  on  documented  or 
presumed  occupational  exposure  to  HIV 
and  to  eetablish  whether  seroomversion 
or  an  illness  consistent  with  an  acute 
retroviral  illness  has  occurred. 
Respondents:  Individuals  or 
households:  Number  of  Respoodants: 
100:  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1  hr.;  Estimated  Annual 
Burden:  100  hours. 

3.  NIH  Consultant  Information  FUe 
System— 0925-0358— This  information 
is  collected  from  scientists  and  other 
experts  to  identify  potential  conattltants 
and  to  appoint  members  to  serve  on 
committees  that  review  and  offiar 
recommendations  to  Ae  National 
Institutes  of  Health  on  grants, 
cooperative  agreements,  or  contract 

Eroposals.  Respondents:  bdividnats  or 
ousaholds;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Small  businesses  or  organizations. 


Title 

Num- 
ber of 

re- 
aponO- 

orfe- 

per  le- 

buidan 
parie- 

enla 

ant 

(rnm) 

Initiai  ConsiA- 

anHnfonns- 

IkM 

3.075 

1 

.50 

Consultant  ln> 

tonnaflon 

Updaia 

t 

.25 

4.  Maternal  and  Child  Heahh  Block 
Graat  Piogiam;  Apfriication  and  Annual 
Report— New— Thia  is  a  requeet  far 
approval  of  the  collection  of  iaformation 
from  the  59  Statee  and  juiisdictians  in 
applications  aad  annual  reports,  to 
qualify  for  aUotments  of  funds 
authoriaad  by  aectioa  502  of  the  Social 
Security  Act.  for  services  and  the 
devetapment  of  service  ^sterns  Cor 
pregnant  woman,  mothers,  infants, 
children  and  adoleacontj  and  children 
with  special  health  caie  needs. 
Respondents:  State  or  local 
governments. 


Estimated  Total  Annual  Burden 3.246 


TMe 

Nmiv 
berof 

re- 

fMJR00f 

cfsa- 

per  re- 

sponc^ 

ent 

Anwrage 
buRlan 

Sxw) 

Appscawn  .... 
Annual  Report 

59 
9» 

1 
1 

6<7 

teas 

Estimeted  Total  Aaaual  Burden..,. — .,.50,625 

hours 

5.  Childhood  Leed  Poisoning  Pgogiaaa 
Quarterly  Report— 0920-0282— The 
CentM*  for  Dtoaase  Control  (CDC) 
awards  grants  to  State  and  community 
heelth  agencies  as  the  principal  delivery 
points  for  childhood  lead  screenins  and 
related  medical  and  environmental 
management  activities.  In  order  to 
properiy  manage  recipient  activitiea, 
CDC  requests  quarterly  reports  from  the 
recipients.  Reqwndents;  State  or  local 
governments;  Hvadbet  of  Re^Mndents: 
35;  Number  of  Responses  Per 
Respondent:  4;  Average  Borden  Per 
Responae:  2  hours;  Estimated  Annual 
Burden:  280  hours. 

6.  A  School-Based  Intervention  to 
Reduce  Behaviors  diet  Result  in  HIV/ 
STD  bfocdon  (TX,  CA)— 
Implementation  Evaluation— New— The 
purpose  of  this  data  collection  is  to 
evaluate  the  implementation  process  of 
a  school-baaed  HIV/STD  prevention 
program.  Selected  schools  in  Texas  and 
California  receiving  a  multiple 
component  intervention  will  be 
compared  to  schools  receiving  a 
knowledge  based  cuniculum. 
Respondents:  individuab  or 
housaholda;  Number  of  Respoodeots: 
8,290;  Number  of  Req>onses  Per 
Respondent:  1.98;  Average  Burden  Per 
Response:  0.141  hour.  Estimated  Annual 
Burden:  2,191  houn. 

7.  A  School-Based  mtarvention  to 
Reduce  Behaviors  Oat  Result  in  HIV/ 
STD  fofoction  (NY.  N)>— 
Implementation  Evaluation — New— The 
purpose  of  this  study  is  to  evaluate  the 
inylementation  of  a  sdiool-based  HIV/ 
STD  prevention  program.  Selected 
schools  in  New  York  and  New  f  ersey 
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receiving  a  multiple  component 
intervention  will  M  compared  to 
schools  receiving  a  knowledge-based 
curriculum.  Respondents:  Individuals  or 
households;  Number  of  ReqMmdents: 
5.450;  Number  of  ReqNnses  Per 
Respondent:  4.97;  Average  Burden  Per 
Response:  .102  hour;  Estimated  Annual 
Burden:  2,754  hours. 

8.  State  Estimates  for  the  National 
Health  Interview  Surrey  (NMS)  Using 
Dual  Frames — ^New— The  efficiency  of 
supplementing  the  National  Health 
Interview  Survey  with  telephone 
interviews  to  produce  State  estimates 
will  be  determined.  To  assess  the 
magnitude  of  the  sampling  and 
nonsampling  enrors,  telephone  surveys 
will  be  conducted  in  States. 
Respondents:  Individuals  or 
households;  Number  of  Re^Kindents: 
5,569;  Number  of  Rasponses  Per 
Respondent:  2.268;  Average  Burden  Per 
Response:  .168  hour;  Estimated  Annual 
Burden:  2,126  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  fbllowii^  ■ddross:  Shannah  Koss, 
Human  Rflsouroaa  and  Housing  Branch, 
New  ExecutiTe  Office  Building,  room 
3002,  Washington,  DC  20503. 
!•■«•  Scanlao. 


Dinctm,  Division  of  Data  Policy.  Office  of 
Health  Planning  and  BmlutUion. 
(FR  Doc  93-18033  Filed  7-2ft-«3: 8:45  am) 
I  oooc  mm-n-m 


SOCIAL  SECURfTY  ADMINISTRATION 

Finding  Ragarding  Foreign  Social 
Insurance  or  Pension  System    Latvia 

AGENCY:  Sodal  Security  Administration. 

HHS. 

ACTION:  Notice  of  finding  regarding 

Foreign  Sodal  Insurance  or  Pension 

System — Latvia. 

nNOMG:  Section  202(t)(l)  of  the  Sodal 
Security  Act  (42  U.S.C  402(t)(l)) 
prohibits  payment  of  monthly  benefits 
to  any  iiKiividual  who  is  not  a  United 
States  dtizan  or  national  for  any  month 
after  he  or  die  has  been  outside  the 
United  States  for  6  consecutive  mcuaths. 
This  prohibition  does  not  apply  to  sudi 
an  individual  where  one  of  toe 
exceptions  described  in  aection  202(tM2) 
through  202(tM5)  of  the  Sodal  Security 
Act  (42  U.S.C.  402lt)(2)  throu^ 
402(tK5n  a£EBCt8  his  or  her  case. 
Section  202(t)(2)  of  the  Sodal 
Security  Ad  provides  that.  sub|ed  to 
certain  residmcy  requirements  of 
section  202(t)(ll),  the  prohibition 


against  payment  shall  not  apply  to  any 
individual  who  is  a  dtizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effisd  a 
sodal  insurance  or  pension  system 
whidi  is  of  general  application  in  sndi 
country  and  whidi: 

(a)  P^  pedodic  benefits,  or  the 
actuarifli  equivalent  thereot  on  account 
of  old  age,  retlreweiit,  or  deeUi;  and 

(b)  Permits  individuals  who  ve 
United  States  dtiaens  but  not  dtizens  of 
that  country  and  ivfao  qualify  for  sudi 
benefits  to  receive  those  benefits,  or  the 
aduarial  eqiuvalent  thereof,  vihi]» 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Sodal  Security.  The 
Commissioner  has  redele^rted  Oiat 
authority  to  the  Diredor  of  the  Office  of 
International  Policy.  Under  that 
authority  the  Diredor  of  the  Office  of 
International  Policy  has  approved  a 
finding  that  Latvia,  be^nning  Odober  1. 
1992,  has  a  sodal  insurance  system  of 
general  application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on 
account  of  old  age.  retirement,  or 
death;  and 

(b)  Permits  United  States  dtizens  who 
are  not  dtizens  of  Latvia  to  receive 
such  benefits,  or  their  actuarial 
equivalent,  at  the  full  rate  vnthout 
qualification  or  restriction  while 
outside  Latvia. 

Accordingly,  it  is  hereby  determined 
and  found  that  Latvia  hss  in  effect, 
beginning  Odober  1, 1992,  a  sodal 
insurance  system  which  meets  the 
requirements  of  section  202(t)(2)  of  the 
Sodal  Security  Ad  (42  U.S.C  402(tK2)). 

This  is  our  first  finding  imder  section 
202(t)  of  the  Social  Security  Ad  for 
Latvia.  Latvia  declared  independence 
from  the  Union  of  Soviet  Socialist 
Republics  (USSR)  on  August  21, 1991. 
Prior  to  that  date,  the  USSR  occupied 
Latvia  and  enforced  its  laws  there.  Thus. 
for  purposes  of  administering  the 
United  States  Sodal  Security  program, 
Latvia  was  considered  to  be  part  of  the 
USSR  The  USSR's  sodal  insurance  or 
pension  system  was  found  to  meet  the 
requirements  of  section  202(tK2)  (A)  but 
not  of  (B).  This  finding  was  published 
on  September  3, 1970  (35  FR  14021). 
Under  that  findW  Ihiited  States  Sodal . 
Security  benefits  have  not  been  paid 
based  on  dtizen  ship  in  Latvia  (nor  have 
they  been  paid  based  on  dtizenship  in 
the  USSR). 

FOR  FURTHER  mPOfm/mOH  CONTACT: 
Donna  Powers,  Room  1104,  West  High 
Rise  Building,  P.O.  Box  17741, 6401 


Security  Boulevard,  BdUraore,  MD 
21235.(410)965-3566. 

(Citabg  of  Federal  Domestic  Aasiataacs: 
Proyem  Not.  93  J02  Social  Security— 
Disabliity  fasunnoB;  93  JOS  Social 
Security    Retlismeet  Insurancr.  93 JOS 
Social  Security— Sufvlvan  insoraace) 
DatML-  July  28. 1993. 

Director,  Office  of  International  Policy. 
(FR  Doc  93-18203  Filed  7-29-93: 8:45  am] 
«« 


DEPARTMEKT  OF  H0U8MQ  AND 
URBAN  DEVELOPMENT 


Ofllcaof  the 
Conununily 


AaalalanI  Sacralary  fbr 


[Doekal  No.  N-t»-1»17;  FW  3360  N  V\ 


To 

AQENCr:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


r:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contad  Marie  Johnston,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
WashlngtonJJC  20410;  telephone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Tide  V 
information  line  at  1-600-927-7588. 
SUPPI^MENTARY  MFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Ad  (42 
USJC 11411),  as  amended.  HUD  U 
publidiing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
stiitability  fbr  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
infcmnation  provided  to  HUD  by 
Federal  landholding  agendas  regarding 
unutilized  and  underutilized  buildings 
and  real  proprnty  controlled  by  audi 
agendea  oc  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Iktwekss  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Propeitiea  reviewed  are  listed  in  this 
Notice  according  to  the  following 
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categories:  Suitable/available,  suitable/ 
unavailable,  suitabla/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  lauadholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 

Eroperty  available  for  use  to  assist  the 
omeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
firom  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  sand  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
xmavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  fisdlities.  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agendas  at  the 
following  addresses:  U.S.Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Fadlities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300;  (703)  325-0474;  U.Sj\nny:  Robert 
Conte,  Dept.  of  Army,  Military 
Fadlities,  DAEN-ZQ-P;  Rm.  1E671. 
Pentagon,  Washington.  DC  20310-2600; 
(703)  693-4583;  C^rps  o/ Engineers;  Bob 
Swieconek.  Headquarters,  Axmy  Corps 
of  Engineers.  Attn:  CERE-MC.  Room 
4224.  20  Massachusetts  Ave.  NW, 
Washington.  DC  20314-1000:  (202)  272- 
1753;  GSA:  Leslie  Carrington,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW.  Washington,  DC 
20405;  (202)  208-0619;  (These  are  not 
toll-free  numbers). 

Dated:  July  23. 1993. 
Jacqute  M.  Lawiag, 

Deputy  Assistant  Secretary  for  Economic 
Development 

nth  V,  FMhral  SoiphM  Prapaly  Prograa 
Federal  Ragiatar  Report  for  7/MW 

Suitabla/AvaiUbla  Propertiaa 

Buildings  (by  State) 
Arizona 

Bldg.  S-120 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/UPaz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219320202 

Status:  Underutilized 

Comment:  6845  sq.  ft.,  1  story,  wood  frame, 
presence  of  asbestos,  most  recent  use  • 
bowling  center,  scheduled  to  be  vacated 
11/15/93 

California 

Bldg.  50,  Annex  Area 

Naval  Postgraduate  School 

Monterey  Co:  Monterey  CA  93943- 

L,andbolding  Agency:  Navy 

Property  Number  779320022 

Status:  Underutilized 

Comment:  252  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  secured  area  w/altamate 

access,  5%  in  airport  run%ray,  most  recent 

use -storage. 
Bldg.  25,  Annex  Area 
Naval  Postgraduate  School 
Monterey  Co:  Monterey <]A  93943- 
Landholding  Agency:  Navy 
Property  Number  779320023 
Status:  Unutilized 
Comment:  1512  sq.  ft,  1  story  wood  frame. 

most  recent  use  -  child  care  center,  secured 

area  w/altemate  access 

Colorado 
Bldg.T-3449 


Pott 

Golocado  Springs  Co:  EI  Paso  CO  80913- 

Landholdli^  Agency:  Army 

Property  Number  219320205 

Status:  Unutilised 

Comment-  7528  sq.  ft,  1  story  wood  frame, 

needs  nhtb.  of^site  removal  only,  most 

recent  use  -  storage. 
Bldg.  T-6010 
r  ort  drsoo 

Colorado  Springs  Co:  Bl  Paso  00  80913- 
Ijndholding  Agency:  Army 
Property  Number  219320206 
Status:  Unutilised 
Comment  2830  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  ofi-site  removal  only,  most 

recant  use  •  storage. 
Bldg.  T-6034 
Fort  Carscm 

Colorado  Springs  Co:  El  Paso  00  80913- 
Landbolding  Agency:  Army 
Property  Number  219320208 
Status:  Unutilized 
Comment:  1328  sq.  ft.  1  story  concrete  frame, 

needs  rehab,  off-site  removal  only,  most 

recent  use  -  offices. 

Georgia 

Bldg.  13503 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landbolding  Agency:  Army 

Property  Number  219320209 

Status:  Unutilized 

Comment:  7036  sq.  ft.,  2  story  wrood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  •  residentiaL 

Bldg.  14502 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320210 

Status:  Unutilized 

Comment:  7036  sq.  ft..  2  stoiy  wood  frame, 
presence  of  aslwstos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  residential. 

Bldg.  481 

Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320211 

Status:  Unutilized 

Conunent:  1325  sq.  ft.,  1  stoiy  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  offices. 

Bldg.  10417 

Port  Gordon 

Ft  Gordon  &>:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320212 

SUtus:  Unutilized 

Comment:  2668  sq.  ft,  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  use  -  offices. 

Bldg.  10502 

Fwt  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320213 

Status:  Unutilizad 

Comment:  1580  sq.  ft,  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  use  •  offices. 

Bldg.  10503 

FortGoidon 


Iqtiiter  I  Vol.  58.  No.  14S  /  Friday,  July  30.  1M3  /  NoliOM 


Ft  Gordon  Co:  WgkmmA  GA  30MS- 

Landholding  Agenqr:  Anny 

Ptapwtjr  NoBbw:  31M20214 

Status:  Umtfltad 

Comment:  2S16  iq.  ft,  1  iloty  wood  fruM. 
presence  of  asbestoc,  needs  rahab,  off-site 
use  only,  most  recent  use  •  ofBoae. 

BIdg.  10602 

Port  Gordon 

PL  Gordon  Co:  RidmnBd  GA  30B06- 

Landholding  Agmqr:  Amy 

Property  Number  21932021S 

Stilus.  Unntfllwd 

Comment:  2000  sq.  ft,  1  story  wood  fraae, 
presence  of  asbeslM.  needs  nlbA,  off-site 
use  only,  most  recent  use  -  offices. 

BIdg.  14503 

Fort  Gordon 

Pt.  Gordon  Co:  Ridnnoad  GA  30905- 

Landholding  Agency:  Army 

Property  Number  210320216 

Status:  UnutUized 

Comment:  107S  sq.  ft.,  1  story  wood  frarae, 
presence  of  asbestos,  off^He  use  only,  most 
recent  use  -  offices. 

BIdg.  20501 

Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency.  Army 

Property  Number  219320217 

Status:  Unutilized 

Comment:  2116  sq.  ft.  1  story  wood  Crame, 
presence  of  asbestos,  off-site  use  only,  most 
recent  use  •  ofBcet. 

BIdg.  20502 

Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 

Landholdlng  Agency:  Army 

Property  Number  219320218 

Status:  Unutilized 

Conunent:  3195  sq.  ft.  1  story  wood  frame, 
presence  of  asbestos,  need  repairs,  off-site 
use  only,  most  recent  nee  -  offices. 

BIdg.  21501 

Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320219 

Status:  Unutilized 

Comment:  7394  sq.  it,  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use  -  offices. 

BIdg.  21502 

Port  Gordon 

Pt  Gordon  Co:  Ridmxmd  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320220 

Status:  Unutilized 

Conunent:  1315  sq.  ft,  1  story  wood  fivne, 

pnsenoe  oi  asbeetos,  off-site  use  only,  most 

recent  use  -  ofBoes. 
BIdg.  21504 
Port  Gordon 

Ft  Gofdoa  Co:  Richmond  GA  30905- 
Landholding  Agsncy:  Anny 
Property  Number  219320221 
Statur  UnutUized 
ComMSt:  703ft  sq.  ft,  2  story  wood  frame. 

presence  of  ariiwtaa.  needs  rriiab,  off-site 

use  only,  ntost  recent  use  •  offices. 
BM^  22802 
Port  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 


Property  Number  219320222 
Status:  Unutilised 
Comment:  3271  sq.  ft,  1-«tacy  t 

presence  of  asMstas.  ofrsits  use  only,  nost 

recent  use  •  offices. 

BIdg.  25304 

Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219320223 

Status:  Unutilized 

Comment:  2788  sq.  ft,  1  story  wood  bane, 

I»esence  of  asbestos,  off-site  use  only,  most 

recent  use  •  office/storage. 
BIdg.  25307 
Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Ntunber  219320224 
Status:  Unutilized 
Comment:  1556  sq.  ft.,  1  story  wood  frame. 

presence  of  asbestos,  needs  roof  rapain, 

off-site  use  only,  most  recent  use  -  offices. 
BIdg.  26306 
Port  Gordon 

Ft.  Gordon  Co:  Ridmiond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320225 
Status:  Unutilized 
Comment:  1272  sq.  ft.,  1  story  wood  fbme, 

possible  asbestos,  need  repairs,  ofMte  use 

only,  most  recent  use  -  storage. 

BIdg.  29503 

Port  Gordon 

Pt  Gordon  Co:  Ridunond  GA  309(»- 

Landholdiiig  Agsncy:  Army 

Property  Number  219320226 

Status:  UnutiUaed 

Comment:  2456  sq.  ft.,  1  story  wood  fivme, 

presence  of  asbestos,  off-site  use  only,  nxtst 

recent  use  -  offices. 
BIdg.  33406 
Fort  Gordon 

1^.  Gordon  Co:  Ridunond  GA  30905- 
Landholding  Agracy:  Army 
Property  Number  219320227 
Status:  Unutilized 
Comment  3456  sq.  ft.  1  story  wood  frame. 

presence  of  asbntos,  needs  roof  repairs. 

off-site  use  only,  most  recent  use  -  offices. 
BIdg.  33436 
Fort  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  210320228 
Status:  Unutilized 
Comment:  2632  sq.  ft,  1  story  wood  frame, 

presence  of  asbestos,  need  repairs,  off-site 

use  only,  most  recent  use  -  offices. 
BIdg.  33438 
Port  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landbolding  Agency:  Army 
Property  Number.  219320229 
Status:  UnutiliMd 
Comment:  2668  sq.  ft.  1  stoiy  wood  frame, 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  noat  vacant  use  •  itof^ 

BIdg.  39502 

Port  Gordon 

Pt  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agsncy:  Army 

Property  Nunber.  219320230 

Status:  Unutilized 


Comment  1316  sq.  ft.,  1  story  wood  I 
presence  of  asbestos,  needs  lahab.  ofMlB 
use  only,  onst  iMant  use  •  oOoas. 

BIdg.  45308 

Port  Gordon 

Ft  Gordon  Co:  lUchmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219380231 

Status:  UnolUted 

Comment  6044  sq.  ft.,  1  staiy  «rood  frana, 
presence  of  amstaa.  aaade  rehab.  oS-sito 
use  only,  most  recent  use  -  conmninity 


BIdg.  14301 

FartGordoa 

1^  Gordon  Co:  Ridmxmd  GA  30905- 

Landholding  Agency:  Army 

Property  Numbsr  219320232 

Status:  Untitiliaed 

Comment  2788  sq.  ft.  1  story  wood  frame. 

presence  of  asbestos,  needs  rehab,  off-site 

use  only,  most  recent  use  -  storage 
B14g.  25301 
P(Mt  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number  219320233 
Status:  Unutiliaad 
Comment  1106  sq.  ft.  1  story  wood  frame. 

fxwsible  asbestos,  need  repairs,  off-site  use 

only,  most  recent  ose  -  stntage. 
BIdg.  26301 
Port  Gordon 

Ft  Gordon  Co:  Ridunond  GA  30805- 
Landholding  Agency:  Army 
Property  Number  219320234 
Status:  Unutilized 
Comment:  2788  sq.  ft.  1  story  wood  franw. 

presence  of  asbestos,  needs  roof  repairs, 

off-site  use  only,  most  recent  use  -  stonige. 
BIdg.  27301 
Fort  Gordon 

Pt  Gordon  Co:  Richmond  CA  30905- 
Landholding  Agsncy:  Army 
Property  Number  219320235 
Status:  Unutilized 
Comment:  2788  sq.  ft,  1  story  wood  fraae, 

presence  of  asbestos,  off-site  use  only,  most 

recent  use  •  itotafs 

Hawaii 

BIdg.  302 
Fort  Shatter 

Honolulu  Co:  Honolulu  HI  96818- 
Landholding  Agency:  Army 
Property  Number  219320236 
Status:  Unutilized 

Comment:  39  sq.  ft.,  nrast  recent  use  -  sentry 
station,  off-site  use  only. 

Kansas 

BIdg.  T-2343,  Port  Rllay 
Pt  Riley  Co:  Geary  KS  66442- 
Landholdtng  Agsncy:  Army 
Pnqwrty  Number  219320237 
Status:  Unutilized 

Comment  3148  sq.  ft,  1  story  wood  frame. 
"  needs  rehab,  presence  of  asbestos,  most 
recent  use  •  storage. 

Kentud^ 

BIdg.  0001 

Port  Campbell 

Vicinity  Ohio  ft  Chaftse  Avenue 

Ft  Cainpbril  Co:  Christian  ICY  42223- 

Landholding  Agency:  Army 
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Property  Number  219320238 

Status:  Unutlliied 

Cominent  3535  tq.  ft..  2  «toiy,  Mcund  vee 

w/alteniate  ecoeet,  moet  raceat  om  • 

administratioD. 

Bldg.  00003  { 

Fact  Cempbell 

Vldnlty  Ohio  ft  CauffiM  Avenue 

Ft  CunpbeU  Co:  Cliristitn  KY  42223- 

Lindbolding  Agenqr  Anny 

Property  Number  219320239 

Status:  Unutiliaed 

Comment  3500  sq.  ft..  2  story,  secured  area 

w/alternate  access,  most  recent  use  • 

•dministration. 

Bldg.  00004 

Fort  Campbell  ' 

Vicinity  Ohio  k  Chafbe  Avenue 

Ft  CunpbeU  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320240 

Status:  Unutiliaed 

Comment:  7800  sq.  ft.,  2  story,  secured  area 

w/alternate  access,  most  recent  use  - 

administration.  . 

Bldg.  00008  ' 

Fort  Campbell 

Vicinity  Ohio  k  Cha£fee  Avenue 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320241 

Status:  Unutilised 

Comment  3500  sq.  ft.,  2  story,  secured  area 

w/altemato  access  jnost  recent  use  - 

administraticm. 
Bldg.  00009  j 

Fort  Campbell  ' 

Vicinity  Ohio  k  Chaffise  Avenue 
Ft  CampbeU  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320242 
Status:  Unutilized 
Cranment:  900  sq.  ft.,  2  story,  secured  area  w/ 

alternate  access,  most  recent  use  • 

administration/CPO. 

Bldg.  00017  I 

Fort  Campbell  I 

Vicinity  Ohio  It  Chaftira  Avenue 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320243 

Status:  Unutilized 

Qunment:  46285  sq.  ft.,  1  story,  secured  area 

w/altemate  access,  most  recent  use  • 

administratioa  j 

Bldg.  00018  I 

Fort  Campbell 

Vicinity  Ohio  k  Chaffee  Avenue 
Ft  CampbeU  Co:  Christian  KY  42223- 
Landbofding  Agency:  Army 
Property  Number  219320244 
Status:  Unutilized 
Comment  2664  sq.  ft.,  1  story,  secured  area 

w/altemato  access,  most  recent  use  - 

administration. 
Bldg.  00019  j 

Fort  CampbeU  ' 

Vicinity  Ohio  k  Chaffee  Avenue 
Ft  CampbeU  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320245 
Status:  UnutUiaed 
Comment  5310  sq.  ft.,  1  story,  secured  area 

w/altemato  access,  most  recent  use  - 

administration. 


Bldg.  00023 

Fort  Campbell 

Vicinity  Ohio  k  Chaflee  Avenue 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Propeity  Number  219320246 

Status:  Unutilized 

Comment:  3143  sq.  ft..  1  story,  secured  area 

w/altemato  access,  most  recent  use  - 

administration. 

Bldg.  102 

Fort  Campbell 

Old  Hospital  Area 

Ft  CampbeU  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320247 

Status:  Unutilized 

Coounent:  8971  sq.  ft.,  2  story,  secured  ana 

w/altemate  access,  most  recent  use  • 

billets. 

Bldg.  108 

Fort  Campbell 

Old  Hospital  Area 

Ft.  Cam^ll  Co:  Christian  KY  42223- 

Landhofding  Agency:  Army 

Property  Number  219320248 

Status:  Unutilized 

Comment:  12580  sq.  ft..  2  stcty,  secured  area 

w/altemate  access,  most  recent  use  - 

general  instruction  bldg. 

Bldg.  128 

Fort  Campbell 

Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320249 

Status:  Unutilized 

Coounent:  18864  sq.  ft.,  2  story,  secured  area 

w/altemate  access,  most  recent  use  • 

bUlets. 

Bldg.  130 

Fort  Campbell 

Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219320250 

Status:  Unutilized 

Comment:  17894  sq.  ft.,  2  story,  secured  area 

w/altemate  access,  most  recent  use  • 

general  instruction/billets. 
Bldg.  132 
Fort  Campbell 
Old  Hospital  Area 

Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219320251 
Stat\u:  Unutilized 
Comment:  17736  sq.  ft.,  2  story,  secured  area 

w/altemate  access,  most  recent  use  - 

general  instmction/billeto. 

Bldg.  134 

Fort  Campbell 

Old  Hospital  Area 

Ft.  CampbeU  Co:  Christian  KY  42223- 

Landholdiiig  Agency:  Army 

Property  Number  219320252 

Status:  UnutiUzed 

Comment:  18546  sq.  ft.,  2  story,  secured  area 

w/altemate  access,  most  recent  use  - 

general  instruction/billeta. 

Bldg.  135 

Fort  Campbell 

Old  Hospital  Area 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 


Property  NumbeR  219320253 

Status:  UnutUiaed 

Comment  11380  sq.  ft..  2  story,  secured  area 

w/altamato  aooass,  moet  recent  use  - 

general  instructkn  bldg. 

Bldg.  136 

FortCampbetl 

Old  Hoq;>ttal  Ana 

Ft  CampbeU  Co:  Quistian  KY  42223- 

LandhouUng  Agency:  Aimy 

Property  Number  219320254 

Status:  Unutiliaed 

Gomment  18864  sq.  ft.,  2  story,  secured  area 

w/altamato  accees,  moet  recent  use  - 

general  instruction  bldg. 

Bldg.  2839 

Fort  CampbeU 

Old  Hospital  Area 

Ft  Cam^U  Co:  Christian  KY  42223- 

Landhofdlng  Agency:  Army 

Property  Number  219320255 

Status:  UnutUiaed 

Gomment:  8042  sq.  ft..  2  story,  secured  area 

w/altemate  access,  most  recent  use  - 

enlisted  quarters. 

Bldg.  2841 

Fort  CampbeU 

Old  Hospital  Area 

Ft  CampbeU  Co:  Christian  KY  42223- 

Landhofding  Agency:  Army 

Property  Number  219320256 

Status:  UnutUiaed 

Gomment  8042  sq.  ft..  2  story,  secured  area 

w/alteroato  access,  most  recent  use  - 

enlisted  quarters. 

Bldg.  6122 

Fort  Campbell 

Ft  CampbeU  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320257 

Status:  UnutUized 

Comment:  2732  sq.  ft.,  1  story,  secured  area 

w/altemato  access,  most  recent  use  - 

vehicle  maintenance  shop. 

Bldg.  6123 

Fort  CampbeU 

Ft  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219320258 

Status:  Unutiliaed 

Comment:  4020  sq.  ft.,  1  story,  secured  area 

w/altemate  access,  most  recent  use  - 

vehicle  maintenance  shop. 
UtiUty  Bldg,  Nolin  River  Lake 
Moutardiw  Recreation  Site 
Co:  Edmonson  KY 
Landholding  Agency:  COE 
Property  Number  319320002 
Status:  Unutilized 
Comment:  541  sq.  ft.,  concrete  block,  off-sfte 

use  only 

Louisiana 

Bldg.  7214.  Port  Polk 

Ft  PoUi  Co:  Venon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219320260 

Status:  UnutUiaed 

Cominent:  19301  sq.  ft..  2-story,  needs  rehab. 

most  recent  use  -  storage 
Bldg.  7410,  Fort  PoUl 
Ft  PoUi  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320261 
Status:  UnutUiaed 
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Comment-  2591  tq.  ft,  1-stoiy,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7411,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320262 
Status:  Unutilized 
Comment:  2450  sq.  ft,  1-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7426,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320263 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7427.  Port  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320264 
Statiu:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

inost  recent  use  -  storage 
Bldg.  7430,  Faxi  Polk 

Ft  PolkjCo:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  21932026S 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  -  storage 
Bldg.  7444,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320266 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7445,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320267 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7446.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320268 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7447,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320269 
Status:  Unutilized 
Comment:  4957  tq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7448,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320270 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  -  storage 
Bldg.  7462,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Niunber  219320271 
Status:  Unutilized 
Comment  1688  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use  -  storage 
Bldg.  7472.  Fort  Polk 
R  Polk  Co:  Vernon  Parish  LA  71459-7100 


Landholding  Agency:  Army 

Property  Number  219320272 

Status:  Unutilized 

Comment  2093  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7473,  Fort  Polk 

R.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320273 
Status:  Unutilized 
Comment:  2093  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7474,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320274 
Status:  Unutilized 
Comment:  1875  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7475,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320275 
Status:  Unutilized 
Comment:  1875  sq.  ft.,  1-stoiy,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7476,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320276 
Status:  Unutilized 
Comment:  2233  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7660,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320277 
Status:  Unutilized 
Comment:  4957  sq.  ft..  2-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  7677.  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320278 
Status:  Unutilized, 
Comment:  2233  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  storage 
Bldg.  1805,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320279 
Status:  Unutilized 
Comment  9294  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  admin. 
Bldg.  1731,  Port  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320280 
Status:  Unutilized 
Conunent  7470  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  -  admin. 
Bldg.  1730,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320281 
Status:  UnuUlized 
Comment:  5006  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  adimin. 
Bldg.  7422,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320282 
Status:  Unutilized 
Comment:  4957  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use  •  barracks 


Bldg.  7662,  Fort  Polk 

R  Polk  Co:  Venum  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219320283 

Status:  Unutiliaad 

Coamwnt  4957  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use  •  bamcka 
Bldg.  7461,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320284 
Status:  UmitiUzed 
Comment  1688  sq.  ft.,  l-stoiy,  needs  rehab, 

mo«t  recent  use  •  dining  facility 
Bldg.  4402,  Fort  Polk 

R  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320285 
Status:  Unutilind 
Comment  1196  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  office 

Bldg.  4407,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219320286 

Status:  Unutilized 

Comment:  1647  sq.  ft.,  1-stoiy,  needs  rehab, 

most  recent  use  •  office 
Bldg.  4408,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320287 
Status:  Unutilized 
Comment:  1100  sq.  ft..  1-story,  needs  rehab, 

most  recent  use  •  office 
Bldg.  7464,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320288 
Status:  Unutilized 
Comment:  2093  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use  •  company  hdqts. 
Bldg.  7465,  Fort  Polk 
R  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320289 
Status:  Unutilized 
Comment:  1688  sq.  ft.,  1-stoiy,  needs  rehab, 

most  recent  use  •  office 
Bldg.  658,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320290 
Status:  Unutilized 

Comment:  4765  sq.  ft.,  1-story,  needs  rehab, 
*  most  recent  use  •  child  support  center 
Bldg.  659,  Fort  Polk 

R  Polk  Co:  Vemon  Parish  I^  71459-7100 
Landholding  Agency:  Army 
Property  Number  219320291 
Status:  Unutilized 
Comment:  5135  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use  -  child  support  center 

Maryland 

Bldgs.  303-308, 323-328, 
333-337 

Fort  George  G.  Meade 

R  Meade  Co:  Anne  Arundel  MD  20755-51  IS 
Landholding  Agency:  Army 
Property  Number  219320293 
Status:  Unutilized 

Comment:  4720  sq.  ft.  each,  2-story  wood 
frame,  possible  asbestos,  most  recent  use  - 
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bvncks/clMstxnu,  fair  to  pood 
ooMiMaa.off-dtaawaal^r      j 

Bldg.309 

PartGMxgaG.  M«d» 

PL  MMd«  Qk  Ann*  Anuufel  MD  3075S-511S 

LMMUMIMBIg  A§IDCjr  Amy 

Property  Numnir  21t3a0294 

Stttus:  Unutiliaad 

ComBHBl:  2324  iq.  It.  1-«ksy  wood  fe«M. 

possible  asbestos,  Idr  to  food  conditioa. 

off-site  use  only  j 

Bldgs.  312. 319  ■ 

PortCeofp&Msede 

Pt  Me«ie  Co:  Abm  Amadei  MD  207SS-811S 
Landbolding  Agency:  Army 
Property  Nunfaer  210320286 
Status:  Unutilized 
Comment:  2594  sq.  (t,  l-story  wood  frame, 

possible  asbestos,  most  recent  use  -  slatage. 

lair  condition,  off>site  UM  only 
Bldgs.  313-314,  317-31S 
Port  George  G.  Meede 

Pt.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landbolding  Agency:  Army 
Property  Number  219320296      i 
Status:  Unutilixed  I 

Comment:  1144  sq.  ft..  1-story  wood  frame, 

possible  asbestos,  moet  recent  use  -  storage, 

fair  to  good  condition,  off-site  use  only 

Bldgs.  302,  329, 332, 339 

Port  George  G.  Meade 

Pt.  Meade  Co:  Anne  Arundel  MD  2075&-5115 

Landbolding  Agenqr  Army 

Prt^perty  Number  219320297 

Stator  Unutilixed 

Comment:  2208  sq.  ft.,  l-story  wood  frame, 

possible  asbestos,  most  recent  \iee  •  storage, 

air  conditioa,  off-site  use  only 

Bldg.2239  r  I 

Port  George  G.  Meade  /     | 

Pt.  Meade  Co:  Anne  Arundel  MD  207)15-5115 

Landholdi^  Agency:  Army 

Property  Number  219320296 

Status:  Unutilized 

Comment:  24528  sq.  ft.,  l-stosy  coooete 

block,  possible  aabastoa.  moet  recent  use  - 

mess  hall,  needs  refaab,  off^te  use  only 
Bldg.9600  j 

Port  George  G.  Meade  I 

Pt.  Meade  Co:  Anne  Aranctel  MD  207S5-5115 
Landbolding  Agency:  Army 
Property  Number  219320290 
SUtus:  Unutilized 
Comment:  80  sq.  ft.,  metal/wood  sentry 

station,  needs  rehab,  off-site  uae  only 
Bldg.  2175 

Aberdeen  Proving  Ground 
Co:  Harford  MD  21005-5001 
Landbolding  Agancy:  Army 
Property  Number  219320300 
Status:  Underutilised 
Comment:  2879  sq.  ft.,  1-story,  i 

moat  recoDt  OM  ■  itoseboMse 

Bldg.  2176 

Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landbolding  Agency:  Army 

Property  Number  219320301 

Status:  Unutilixed 

Conrnwnt:  4425  sq.  ft.,  l-story.  needs  rehab. 

moat  recent  use  •  acbnin. 
Bldg.  3036 

Aberdeen  Proving  &ound 
Co:  Harford  MD  21005-5001 


rehab. 


UMI 


Landholdiag  Agency:  Amy 
Property  Number  210320302 
SUtus:  Unutilixed 
Comment:  11016  sq.  ft.,  l-etory, 
moet  recent  use  -  gya 

Missouri 

Bldg.  T1238 
Port  Leonard  Wood 

Pt  Leonard  Wood  Co:  PulasU  MO  65473- 
5000 

Landbolding  Agency:  Army 

Property  Number  219320303 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  l-story.  most  recent 

use  -  admin.,  pocsible  asbestos,  off-site  use 

only 
Bldg.  T1245 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaaki  MO  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219320304 
Status:  Unutilized 
Conunent:  1144  sq.  ft.,  l-story,  most  recent 

use  -  admin.,  possible  asbestos,  off-site  use 

only 
Bldg.  T1 256 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number:  219320305 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  l-story.  most  recent 

use  -  admin.,  possible  asbestos,  off-site  use 

only 
Bldg.  Tl  257 
Fort  l^aonard  Wood 
Pt  Leonard  Wood  Co:  PulasU  MO  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219320306 
Status:  Unutilized 
Conunent:  1144  sq.  ft.,  l-story,  most  recent 

use  -  admin.,  possible  asbestos,  off-site  use 

only 
Bldg.  T1270 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landbolding  Agency:  Army 
Property  Number  219320307 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  l-story,  most  recent 

uae  -  admin.,  possible  asbestos,  off-site  use 

only 

New  Yorii 

(P)  Form.  Alex.  Bay  OG  Station 

Lauadon  Road,  Wellesley  Island 

Alexandria  Co:  Jefferson  NY 

Landbolding  Agency:  GSA 

Property  Number  549310006 

Status:  Excess 

Conunent:  2500  sq.  ft.  2-story  wood  bldg., 
new  septic  system  needed,  needs  rehab 
with  approximately  15  acres  of  land.  Only 
approx.  10  acres  are  available  at  this  time. 

GSA  Number  2-GR-NY-0730A 

North  Carolina 

Bldg.  A-4625.  Port  Br^g 
Ft.  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219320306 


Status:  Unutlllied 

Comment  2794  so.  ft.,  1-stary,  ommI  i 
use  -  mess,  needs  rafwir,  oCMts  OSS  only 

Bldg.  A-4626,  Fort  Bn«g 

Pt  Br^  Co:  Cumbarind  NC  26307- 

LandbMding  Agency:  Amy 

Property  Number  219320300 

Status:  Umitiliasd 

Comment:  2794  sq.  ft.,  l-story  wood,  most 

recent  use  -  recreation  bldg..  off-site  use 

only 
Bldg.  C-t731,  Port  Bragg 
Ft  Bragg  Co:  Cumbwiaiid  NC  28307- 
Landbolding  Agency:  Army 
Propeity  Number  210320310 
Status:  Unutiliaad 
Comment  780  sq.  ft.,  concrete  block  press 

box.  off-cits  use  only 

Ohio 

Bldg.  P-3 

Doan  U.S.  Army  Reserve  Center 

Portmonth  Co:  Scioto  OH  45662- 

Landbolding  Agency:  Army 

Property  Number  219320311 

Status:  Unutilized  • 

Comment:  10752  sq.  ft.,  l-story  bridi,  most 

recent  use  •  office,  possible  asbestos 
Bldg.  P-4 

Doan  U.S.  Anny  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662- 
Landholding  Agency:  Army 
Property  Number  219320312 
Status:  Unutilized 
Conunent:  2508  sq.  ft.,  l-story  brick,  most 

rscent  use  -  vehicle  maint  shop 

Bldg.  P-2 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landbolding  Agency:  Army 
Property  Number  210320314 
Status:  Unutilized 

Comment:  3956  sq.  ft,  l-story  brick,  most 
recent  use  -  office,  possible  asbestos 

Bldg.  P-3 

Hayes  U.S.  Army  Reserve  Center 

Fremont  Co:  Sandusky  OH  43420- 

Landholding  Agency:  Army 

Property  Number  219320315 

Status:  Unutilized 

Comment:  1259  sq.  ft.  1-stoiy  brick,  most 

recent  use  -  vehicle  maint  shop,  possible 

asbestos 

Oklahoma 

Bldg.  P2946,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landbolding  Agency:  Army 

Property  Number  210320317 

Status:  Unutilized 

Comment:  842  sq.  ft.  l-story  wood  frame, 

possible  asbestos,  most  recent  use  •  bath 

house,  off-site  uae  only 
Bldg.  T-3543,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landbolding  Agency:  Army 
Property  Number  219320318 
Status:  Unutilised 
Comment  3202  sq.  ft,  l-story  wood  frams, 

possible  asbestos,  most  recent  use  • 

personnel  support  facility,  off-site  use  only 

Bldg.  T-3555,  Fort  Sill 
La%vton  Co:  Comanche  OK  73501-5100 
Landbolding  Agency:  Army 
Property  Number  210320310 
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status:  Unutilized 

Comment:  1646  sq.  ft.,  2-8tory  wood  frame, 

possible  asbestos,  most  recent  use  -  admin., 

off-site  use  only 

Bldg.  T-3630,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Anny 

Property  Number:  210320320 

Status:  Unutilized 

Comment:  2974  sq.  ft,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  - 
classroom,  needs  rehab,  off-site  use  only 

Bldg.  T-3634,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320321 

Statiu:  Unutilized 

Comment:  4525  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  - 
barracks,  needs  rehab,  off-site  use  only 

Bldg.  T-3639,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320322 

Status:  Unutilized 

Comment:  4525  sq.  ft.,  2-story  wood  frame, 

Csible  asbestos,  most  recent  use  - 
racks,  needs  rehab,  off-site  use  only 
Bldg.  T-3640.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320323 
Status:  Unutilized 
Comment:  1311  sq.  ft.,  1-story  wood  fi'ame, 

possible  asbestos,  most  recent  use  •  admin/ 

supply,  needs  rehab,  off-site  use  only 
Bldg.  T-3641,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320324 
Status:  Unutilized 
Comment:  1255  sq.  ft.,  1-story  wood  fi'ame, 

possible  asbestos,  most  recent  use  -  day 

room,  needs  rehab,  off-site  use  only 
Bldg.  T-3642,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320325 
Status:  Unutilized 
Comment:  1255  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  most  recent  use  -  day 

room,  off-site  use  only 
Bldg.  T-3643,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219320326 
Status:  Unutilized 
Comment:  1259  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  most  recent  use  -  day 

room,  off-site  use  only 
Bldg.  T-3644,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219320327 
Status:  Unutilized 
Conunent:  1-story  wood  frame,  possible 

asbestos,  off-site  use  only 
Bldg.  T-3646,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219320328 
Status:  Unutilized 
Comment:  1257  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  most  recent  use  •  day 

room,  off-site  use  only 


Bldg.  T-3647,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219320329 

Status:  Unutilized 

Comment:  1257  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  most  recent  use  -  admin/ 

supply,  off-site  use  only 
Bldg.  T-3648.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219320330 
Status:  Unutilized 
Comment;  1311  sq.  ft.,  l-story  wood  frame, 

possible  asbestos,  most  recent  use  -  admin/ 

supply,  needs  rehab,  off-site  use  only 
Bldg.  T-36S5.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219320331 
Status:  Unutilized 
Comment:  4524  sq.  ft.,  2-story  wood  frame, 

possible  asbestos,  most  recent  use  • 

barracks,  off-site  use  only 
Bldg.  T-3667.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  2  i  93  203  3  2 
Status:  Unutilized 
Comment:  2850  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  most  recent  use  -  storage, 

needs  rehab,  off-site  use  only 

Bldg.  T-4722,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320333 

Status:  Unutilized 

Conunent:  13500  sq.  ft.,  2-story  wood  frame, 
possible  asbestos,  most  recent  use  -  band 
training  facility,  off-site  use  only 

Bldg.  T-5122.  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320334 

Status:  Unutilized 

Comment:  1 -story  wood  frame,  possible 
asbestos,  off-site  use  only 

Bldg.  P-6220.  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320335 

Status:  Unutilized 

Comment:  848  sq.  ft.,  1-story  metal  frame, 
possible  asbestos,  most  recent  use  • 
construction  bldg.,  off-site  use  only 

Bldg.  S-6228,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219320336 

Status:  Unutilized 

Comment:  352  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use  •  range 
house,  off-site  use  only 

Bldg.  P-6600,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219320338 

Status:  Unutilized 

Comment:  1102  sq.  ft.,  1-story  brick  frame, 
possible  asbestos,  most  recent  use  -  FE 
maintenance  shop,  off-site  use  only 

Bldg.  P-6601,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 


Property  Number  219320339 

Status:  Unutilized 

Conunent:  1606  sq.  ft,  possible  asbestos. 

most  recent  uM  •  boy  scout  bldg.,  off-site 

use  only 

South  Carolina 

Bldg.  2505.  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219320340 

Status:  Unutilized 

Comment:  2358  sq.  ft.,  1 -story  wood  frame. 

most  recent  use  -  storage,  off-site  use  only 
Bldg.  3365.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219320341 
Status:  Unutilized 
Comment:  9810  sq.  ft.,  2-story  wood  frame. 

most  recent  use  -  post  thrift  shop,  off-site 

use  oj^ly 

Bldg.  E5884.  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219320344 

Status:  Unutilized 

Comment:  240  sq.  ft.,  1-story  wood  frame. 

most  recent  use  -  range  house,  off-site  use 

only 

Texas 

Bldg.  441,  Fort  Hood 

Ft  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219320345 

Status:  Unutilized 

Comment:  6033  sq.  ft.,  2-8tory  wood  frame, 
most  recent  use  -  offices,  needs  rehab,  off- 
site  use  only 

Bldg.  442,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219320346 

Status:  Unutilized 

Comment:  6033  sq.  ft.,  2-story  wood  frame, 
most  recent  use  •  offices,  needs  rehab,  off- 
site  use  only 

Bldg.  2331.  Fort  Hood    . 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number.  219320347 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  R&U  shop,  needs  rehab, 
off-site  use  only 

Bldg.  2814,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219320348 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  1 -story  wood  frame, 
most  recent  use  -  offices,  needs  rehab,  off- 
site  use  only 

Bldg.  2816,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219320349 

Status:  Unutilized 

Comment:  1450  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  storage,  needs  rehab,  off- 
site  use  only 

Bldg.  4168.  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholdiog  Agency-  Army 
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Pimwity  Nmnbar  219330350 

Status:  Unutilized 

rn wl  noo  ■).  IL.  1-ilaty  ttMl  frnn*. 

Bort  ncnt  OM  •  v^kle  wwh  piatfcnn, 

needa  rehab,  off-dte  uw  only 

BIdg.  56172,  Port  Hood 

PL  Hood  Co:  Bell  TX  76544- 

Landholding  Agnqr  Anny 

Property  Number  219320351 

Statue:  Unutilised 

Comment:  1350  »q.  ft.,  l-story  wood  frame. 

most  recent  use  -  datsroom/stora^e,  jieeds 

nkab.  off-site  us*  only 
Bldg.  56173,  Port  Hood 
Pt  Hood  Co:  BeU  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219320352 
Status:  Unutilized 
Comment:  13S0  sq.  ft,  l-story  wood  frame, 

most  recent  use  •  classroom/ftornge,  needs 

rehab,  off-site  use  only 

Bldg.  56174.  Fort  Hood 

Ft  Hood  Co:  BeU  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219320359 

Status:  Unutilized 

Commsnt  1350  sq.  ft,  1-stoiy  wood  frame, 

most  recent  use  •  classroom/storage,  needs 

rehab,  off-site  use  only 
Bldg.  440.  Port  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219320355 
Sutiu:  Unutilized 
Comment:  1651  sq.  ft.,  l-stny  brick,  most 

recent  use  -  education  hciUty,  off-site  use 

only 
Bldg.  445.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Ijindholding  Agency:  Anny 
Property  Number  219320356 
Status:  Unutilized 
Comment:  1358  sq.  ft.,  l-story  brick,  most 

recent  use  -  yoiAh  center,  c^-site  use  only 

Virginia 

Bldg.  T-250.  Port  Monroe 

Ft  Monroe  VA  23651- 

Landholding  Agenc3r  Army        . 

Property  Number  219320358 

Status:  Underutilized 

Comment:  2415  sq.  ft.,  l-story  wood,  needs 

repair,  most  recent  use  -  storage,  off-site 

use  only 
Cldg.  T-251,  Port  Monroe 
Ft  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number  219320359 
Status:  Underutilized 
Comment  2178  sq.  ft.,  l-story  wood,  most 

recent  use  -  storage,  off-site  use  only 

Bldg.  630,  Fort  Eustls 

Newport  News  Co:  None  VA  23604- 

Landholding  Agency:  Army 

Property  Number  219320380 

Status:  Unutilized 

Comment  4720  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use  -  office,  off-site  use 

only  I 

Bldg.  636,  Port  Eustls 
Newport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number  219320361 
Status:  Unutilized 


Conunent  2592  sq.  ft.,  1-slocy  wood,  needs 

rehab,  most  raoeot  use  -  ofBoa.  ofMta  use 

only 
Bldg.  637,  Fort  Eustls 
Newport  News  Co:  None  VA  23804- 
Landnoldlqg  Agency:  Aimy 
Property  Number  219320362 
Status:  Unutilized 
Comment:  2740  sq.  ft.,  l-story  wood,  needs 

rehab,  most  recent  use  •  a<fanln.,  off-site  use 

only 
Bldg.  638,  Fort  Eustis 
Nevrport  News  Co:  None  VA  23604- 
Landhoiding  Agency:  Army 
Property  Number.  219320363 
Status:  Unutilized  % 

Comment:  1600  sq.  ft.,  l-story  wrood.  needs 

rehab,  most  recent  use  •  communications, 

off-site  use  only 

Bldg.  639,  Fort  Eustis 

Newport  News  Co:  None  VA  23604- 

Landholding  Agency:  Army 

Property  Number  219320364 

Status:  Unutilized 

Comment:  2592  sq.  ft.,  l-story  wood,  needs 

rehab,  most  recent  use  -  office,  off-site  use 

only 
Bldg.  835,  Fort  Eustis 
Ne«vport  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number  219320365 
Status:  Unutilized 
Conunent  1472  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use  -  office  off-site  use  only 
Bldg.  1533,  Fort  Eustis 
Newport  News  Co:  None  VA  23604- 
I.andholding  Agency:  Army 
Property  Number  219320366 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use  -  storage,  off-site  use 

only 
Bldg.  510,  Fort  Story 
Nevk'port  News  Co:  None  VA  23604- 
Landholding  Agency:  Army 
Property  Number:  219320367 
Status:  Unutilized 
Comment  7800  sq.  ft..  2-story  wood,  needs 

rehab,  most  recent  use  -  barracks,  off-site 

use  only 

Washington 

Reserve  Center,  I/mgview 

14  Port  Way 

Longview  Go:  Cowlitz  WA  98632- 

Landholding  Agency:  Army 

Property  Number  219320368 

Status:  Unutilized 

Comment  17,304  sq.  ft.,  l-story  training 

facility,  scheduled  to  be  vacated  9/93 
Residence  -  Tract  1500-1 
LSRFWCPArB«.Hwyl2 
WalU  Walla  Co:  WalU  Walla  WA  99362- 
Landholding  Agency:  COB 
Property  Nomber  319320006 
Status:  Excess 
Comment:  1176  sq.  ft.,  l-story  frame 

residence,  need  roadway  easement,  off-site 

use  only 

West  Virginia 

House  -  Stonewall  Jackson  Lake 
Entrance  to  State  Park  off  Rout*  19 
Roanoke  Bay  Co:  Lewis  WV  26452- 
Landholding  Agency:  COE 


Property  Number  319320007 
Statur  Excess 

Comment:  2367  sq.  ft.,  1-slury  nauM 
residence,  off-site  use  only 

Wisconsin 

Bldg.  353.  Fort  McCt^ 

Ft  McCoy  Co:  Mooroe  WI 54656- 

Landholding  Agency:  Army 

Property  Number.  219320366 

Status:  Underutilized 

Comment:  3663  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  •  gen.  purpose 

Bldg.  456,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  W!  54656- 

Landholding  Agency:  Army 

Property  Number  219320370 

Status:  Unutilizad 

Comment:  1250  sq.  ft.,  l-story,  presaaoe  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recant  use  -  gen.  purpose 

Bldg.  554,  Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320371 

Status:  Underutilizad 

Comment:  3663  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 

Bldg.  7174,  Fort  McCoy 

Ft.  McCoy  Co:  Mcmroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320372 

Statur  Underutilized 

Conunent  8466  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
warehouse 

Bldg.  7176.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320373 

Status:  Underutilized 

Comment:  5415  sq.  ft.,  l-story,  pneenoe  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  gen.  purpose 
warehouse 

Bldg.  7261,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320374 

Status:  Unutilized 

Comment:  4800  sq.  ft.,  l-story,  preeeBce  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  •  gen.  purpose 
warehouse 

Bldg.  1361.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320375 

Status:  Underutilized 

Comment:  3709  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rrinb,  used  intermittently 
by  Army,  most  recent  use  -  vefaide  storage 

Bldg.  1364,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320376 

Status:  Underutilized 

Comment:  4416  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recant  use  -  vehicle  storage 

Bldg.  1469,  Fort  McCoy 

Pt.  McCoy  Co:  Monroe  WI  54656- 
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Landholding  Agicy.  Anny 

Property  Number  219320377 

Status:  Undanitilized 

Comimnt:  4418  sq.  ft.,  1  story,  presence  of 
asbestos,  needs  lehab,  used  intennitteotly 
by  Army,  most  recent  use  -  vehicle  storage. 

Bldg.  1471,  Fort  MoCoy 

Ft  McCoy  Co:  Monroe  WI 54656- 

Landholding  Agency:  Army 

Property  Number  219320378 

Status:  Underutilized 

Comment:  4416  sq.  ft.,  1  story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Anny.  most  recent  use  -  vehicle  storage. 

Bldg.  449.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number  21 9320379 

SUtus:  Underutilised 

Comment:  1750  sq.  ft,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Amy.  most  recent  use  -  confinement 
fiacUity 

Bldg.  457.  Port  McCoy 

Ft  MoCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number:  219320380 

Status:  Underutilized 

Comment;  573  sq.  ft,  1 -story,  presence  of 
asbestos,  needs  lehab,  used  intermittently 
by  Army,  most  recent  use  •  officer's 
quarters 

Bldg.  900,  Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  546S6- 

Landholding  Agency:  Army 

Property  Number.  219320381 

Statur  Underutilized 

Conunmit:  13417  sq.  ft.  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  theater  with 
dressing  room 

Bldg.  1365.  Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  S4P56- 

Landholding  Agency:  Army 

Property  Number  219320382 

Status:  Underutilizad 

Comment:  2888  sq.  ft.,  1-sloiy.  presence  of 
asbestos,  needs  refaab,  used  intermittently 
by  Army,  most  recent  use  maintenance 
shop 

Bldg.  2214.  Port  MoCoy 

Ft  McCoy  Ca-  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320383 

Status:  Underutilized 

Comment:  1360  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  storage  shed 

Bldg.  7238.  Port  McCoy 

Ft  MoCoy  Co:  Mooroe  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320384 

Status:  Underutilized 

Comment:  2898  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  refaab,  used  intermittently 
by  Anny,  most  recent  use  -  riding  stable 

Bldg.  355,  Port  McCoy 

Ft.  McCmr  Co:  Monroe  WI  54656- 

Landholmog  Agency:  Army 

Property  Nunter  210320385 

Status:  Undenitilized 

Commaot  3748  sq.  ft,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intennittently 
by  Army,  most  recent  use  •  unit  chapel 


Bldg.  556,  Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219320386 

Status:  Underutilized 

Comment:  3748  sq.  ft.  2-8tory.  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  unit  dnpel 

Bldg.  354,  Port  McCoy 

Ft  McCoy  Co:  Monroe  W  54656- 

Landholding  Agency:  Army 

Property  Number  219320387 

Status:  Underutilized 

Comment:  1750  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  434,  Fort  McCoy 

Ft.  McCoy  Co;  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320388 

Status:  Underutilized 

Comment  2682  sq.  ft,  1 -story,  presence  of 
asbestos,  needs  rehab,  \ued  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  448,  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Number:  2193.20389 

Status:  Underutilized 

Comment:  1750  sq.  ft,  l-story.  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  455.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320390 

Status:  Underutilized 

Comment:  2750  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  551.  Fort  McCoy 

Ft.  McCoy  Co:  Monro*  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320391 

Status:  Underutilized 

Conunent:  1750  sq.  ft.,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  555,  Fort  McCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Anny 

Property  Numben  219320392 

Status:  Underutilized 

Comment:  1750  sq.  ft,  l-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/supply 

Bldg.  1 734,  Fort  MoCoy 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320393 

Status:  Underutilized 

Comment:  13620  sq.  ft..  2-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  admin/suppiy 

Bl<4.  351,  Fort  MoCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

PrafMrty  Nuober  219320394 

Status:  Underutilized 

Comment:  2255  sq.  ft,  l-story,  presence  of 
asbestos,  needs  rehab.used  intermittently 
by  Army,  most  recent  use  •  clinic  w/o  beds 

Bldg.  552.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 


Landholding  Agency:  Anny 

Property  Number  219320395 

Status:  Underutillzsd 

Comment:  2255  sq.  ft..  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recant  use  -  clinic  w/o  beds 

Bldg.  450.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  S46S6- 

Landholding  Agency:  Army 

Property  Number  219320396 

Status:  Underutilized 

Comment:  2350  sq.  ft.  l-story.  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  dining 

Bld^.  352.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Numben  219320397 

Status:  Underutilized 

Comment:  7428  sq.  ft.,  l-story.  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  exchange 
branch 

Bldg.  553.  Fort  McCoy 

Ft.  McCoy  Co:  Monroe  Wl  54656- 

Landholding  Agency:  Army 

Property  Numben  219320398 

Status:  Underutilized 

Comment:  7200  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use  -  exchange 
branch 

Land  (by  State) 

California 

Dixon  Relay  Station 

7514  Radio  fload 

Dixon  Co:  Solano  CA  95620-9653 

Landholding  Agency:  GSA 

Property  Number:  549320002  • 

Status:  Excess 

Comment:  787.53  acres  with  7  bidgs..  most 

recent  use  -  transmitter  site. 
GSA  Numben  9-2-CA-1162B 

Indiana 

Portion  of  Tract  No.  116 

Huntington  Lake 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  OX 

Property  Number  319320001 

Status:  Excess 

Conunent:  3.41  acres  with  road  easement 

Kentucky 

Portion  of  Lock  ft  Dan  No.  1 

Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 

Landholding  Agency:  COE 

Property  Numben  319320003 

Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping),  access 

monitored 
Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Landholding  Agency:  COE 
Property  Number:  319320004 
Status:  Uoderutilixsd 
Comment:  apprax.  13.14  acfw  (slopiag), 

access  monitoiud 

Ohio 

5aa«s 

Doan  U.S.  Army  Rasarvs  Ceater 

Portmonth  Co:  Scioto  OH  45662- 


40830 
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Undboiding  Agrocy:  Anny 
Proparty  Numbv:  219320313 
SUtuK  UnutiliMd 

Comnwiit:  5  ktm  including  paved  roads, 
parking,  (idawalka,  etc 

3aci«e  I 

Hayes  U.S.  Anny  Raaerve  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landholding  Agency:  Army 
Property  Number  219320316 
Status:  Unutilized 

Comment:  3  acres  including  paved  roads, 
paridng.  sidewalks,  etc. 

Texas 

Parcel  No.  201 

Lake  Texoma 

Co:  Grayson  TX 

Landholding  Agency:  GSA 

Property  Number  549320007 

Status:  Excess 

Comment:  8.07  acres,  most  recent  use  -  low 

density  recreation,  upland  timber  wildlife 

batitat 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  203  j 

Lake  Texoma  I 

Co:  Grayson  TX 
Landholding  Agency:  GSA 
Property  Number  549320008 
Status:  Excess 
Comment:  62.36  acres,  most  recent  use  -  low 

density  recreation  and  grazing 
GSA  Number:  7-E)-OK-0507-H 

Parcel  No.  205 

Lake  Texoma 

Co:  Grayson  TX 

Landholding  Agency:  GSA 

Property  Number  549320009 

Status:  Excess 

Conunent:  11.18  acres,  most  recent  use  •  low 

density  recreation  and  grazing 
GSA  Number  7-D-OK-0507-H 

Parcel  No.  209 

Lake  Texoma 

Co:  Grayson  TX 

Landholding  Agency:  GSA 

Property  Number  549320010 

Status:  Excess 

Comment:  12.67  acres,  most  recent  use  -  low 

density  recreation  and  grazing 
GSA  Number:  7-I>-OK-0507-H 

Washington 

Portion  of  Tract  905 
Lower  Monumental  Lock  ft  Dam 
1/2  mi  SE  of  Lyons  Ferry  Marina 
Co:  Whitman  WA 
Landholding  Agency:  COE 
Property  Number.  319320005 
Status:  Excess 

Comment:  3.786  acres  with  encroaching 
private  well 

SuitaUe/Unavailable  Properties 

BuUdingf  (by  State) 

Colorado 

Bldg.  T-1445 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  219320204 

Status:  Unutilized 

Comment:  2255  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  removal  only,  most 

racsnt  use  -  administration. 


Guam 

Parc«lslft2 

Fonoar  U.S.  Naval  Facility 

Ritidian  Point  Co:  Mun.  of  Machana  GU 

Landholding  Agency:  GSA 

Property  Number  549330001 

Status:  Excess 

Comment:  10  bidgs.  with  ap|HX>x.  360  acres, 
access  restrictions,  contains  historic 
archaelogical  sites  and  endangered  species, 
potential  contamination 

GSA  Number  9-N-GU-0437 

Maryland 

Bldgs.  TMA4,  TMA5,  TMA8.  TMA9 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320292 

Status:  Unutilized 

Comment:  approx.  800  sq.  it.  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition 

Virginia 

Bldg.  178,  Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219320357 

Status:  Unutilized 

Conunent:  1470  sq.  ft.,  1-story,  needs  repair, 
most  recent  use  -  entomology  facility,  off- 
site  use  only 

Unsuitable  Properties 

Buildings  (by  State) 

Guam 

Bldg.  6118 

U.S.  Naval  Ship  Repair  Facility 

PSC  455  Co:  Box  191.  FPO  AP  GU  96540- 

1400 
Landholding  Agency:  Navy 
Property  Number  779330001 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  detei:ioration 

Oklahoma 

Bldg.  TM6230,  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219320337 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Texas 

Bldg.  91055,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219320354 
SUtus:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration 
iFR  Doc.  93-18061  Filed  7-29-93:  8:45  am] 
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Offic*  of  Assistant  Sscrslary  for 
Public  and  Indian  Housing 

[Doekal  No.  M-«3-^633;  FR-3442-C-0S1 

Funding  Availability  for  FY  1993  for 
Public  Housing  Davstopmsnt; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  . 
Housing,  HUD. 

ACTKW:  Notice  of  funding  availability 
(NOFA)  for  Fiscal  Year  (FY)  1993  for 
public  housing  development;  correction. 

SUMMARY:  On  June  28, 1993,  the 
Department  published  a  NOFA  to 
announce  the  availability  of  FY  1993 
funding  for  public  housing 
development.  This  document  changes 
Sections  I.B  (Fund  Availability),  I.C. 
(Fund  Assignments)  and  III.E  (Ineligible 
Applications)  of  the  June  28, 1993 
NOFA  to:  (1)  Refelect  the  transfer  of  $60 
million  from  the  FY  1993  public 
housing  development  appropriation  for 
major  reconstruction  of  obsolete  public 
housing  projects  (MROP)  activities  in 
accordance  with  Congressional 
directive;  (2)  advise  that  some  of  the 
$11,155,481  which  was  to  be  made 
available  from  recapttues  has  been 
realized — thus  increasing  the  amounts 
available  for  various  categories  of 
applications  under  the  June  28, 1993 
NOFA:  and  (3)  notify  the  public  of  the 
Department's  intention  to  publish  a 
separate  NOFA  for  MROP  activities. 
DATES:  The  due  date  for  submission  of 
applications  by  PHAs  in  response  to  the 
June  28, 1993  NOFA  is  set  forth  in  the 
NOFA  at  58  FR  34670.  This  document 
does  not  change  the  due  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rattley,  Office  of  Construction, 
Rehabilitation  and  Maintenance, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S\V.. 
room  4136.  Washington,  DC  20410. 
Telephone  (202)  708-1800  (voice)  or 
(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Department's  FY  1993  NOFA  for  PubUc 
Housing  Development  was  published  in  ~ 
the  Federal  Register  on  June  28, 1993 
(58  FR  34670).  The  Supplemental 
Appropriations  Act  for  FY  1993  was 
signed  into  law  on  July  2, 1993  (Pub.  L. 
103-50).  The  Conference  Report  and 
Joint  Explanatory  Statement  of  the 
Committee  of  Conference  on  the 
Supplemental  Appropriations  Act 
directs  the  Department  to  "transfer 
$60,000,000  of  the  flscal  year  1993 
housing  development  appropriation  for 
MROP  activities,  consistent  with  section 
111  of  the  Housing  and  Community 


UMI 
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DeveloiNiwnt  Act  of  1992."  (H.R.  Rep. 
No.  103-165. 103d  Cong..  1<t  Sess. 
(1993)  at  63.) 

Aooordin^.  this  document  amends 
Sectiom  LB  (Ftod  AvaiUbility).  LC 
(F^md  AwigD«ent»)  and  IILE  (ineligible 
AppUcations)  of  tiia  June  28. 1993 
PuUk  Hooing  Damkipnient  NOFA  to: 
(1)  RBflaot  the  transinr  of  $60  million 
from  tha  FY  1993  public  housing 
development  apwopriation  for  MROP 
acti>mai,  and  adviM  of  the 
Departmairt'a  intentian  to  publish  a 
separata  NOFA  announcing  the  - 
availririUty  of  $60  million  for  K«OP 
activitias;  (2)  adviaa  that  some  of  the 
recaptures  of  prior  year  obligations  have 
occurred,  thus  increasing  the  amounts 
available  for  various  categories  of 
applications  that  may  be  submitted 
under  the  June  28. 1993  NOFA  (See 
Section  n.A  of  the  June  26, 1993  NOFA): 
and  (3)  adjust  the  amounts  to  be  made 
available  for  faii^are.  HOPE  1,  and 
5{h}  because  more  current  estimates 
reduced  the  need  for  HOP£-Vi(h) 
replacement  units  by  approximately 
half. 

The  amount  available  for  section  18 
replacement  housing  units  is  being 
increased  from  $116,655,000  (thirty 
percent  of  the  amount  available  when 
the  NOFA  was  prepared)  to  a  maximum 
of  $120  million  (thirty  percent  of  the 
appropriated  amount).  The  actual 
amount  will  be  limited  to  no  more  than 
30  percent  of  the  amount  available,  up 
to  $120  million.  Tite  amount  available 
for  fab'  share  is  being  increased  from 
$100  million  to  $130  million,  thereby 
reducing  the  amount  available  for 
HOPE-*A(h)  replacement  housing 
applications  by  approximately  half, 
based  on  more  recent  estimates  of  need. 

According,  for  the  reasons  stated 
above,  tiie  fbilowring  correction  is  made 
to  FR  Doc  93-15101  publidwd  on  June 
28. 1993  at  58  FR  34670. 

Section  13.  loarradad] 

1.  On  page  58  FR  34670.  in  the  second 
ooluma.  Section  LB.  is  corrected  to  read 
asfoUowTK 

B.  Fund  Availability 

The  FY  1993  VA-Housing  and  Urban 
Development-Independent  Agencies 
Appropriation  Act  (Pnb.  L.  102-389, 
approved  Octobw  6. 1902)  makes 
available  $400  million  of  budget 
authority  (grants)  for  public  housing 
development  under  sectiop  5(a)(2)  of  the 
USHA.  Since  some  of  the  appropriated 
funds  are  to  be  derived  from  the 
recapture  of  prior  year  obligations,  the 
actual  amount  available  may  be  less.  If 
racaptures  of  hmds  within  the  Annud 
Gontributioas  account  occur  duriiqj  the 
fiscal  yew.  than  amounts  will  be  made 


available  for  allocation  to  public 
housing  devniopinent  up  to  the  fully 
appropriated  amount.  In  addition, 
$1,614J67S  in  cawyowai  fonds  will  he 
added  lo  ttia  dbow  amount 

In  accordance  with  section  624  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28, 1992)  (HCD  Act  of  1992), 
HUD  has  ealabliahW  a  set-aside  of 
$20,000,000  for  the  development  of 
hoiising  designated  for  disabled 
families.  Additionallv,  the  Con  Terence 
Report  and  Joint  Explanatory  Statement 
of  the  Committee  of  Conference  on  the 
Supplemental  Appropriations  Act  (Pub. 
L.  103-50,  approved  July  2, 1993) 
directs  the  Department  to  transfer 
$60,000,000  of  the  FY  1993  public 
housing  development  appropriation  for 
MROP  activities,  consistent  with  section 
111  of  the  Housing  and  Community 
Development  Act  of  1992.  Applications 
for  dea^iated  housing  for  dUabled 
fomilies  and  for  MROP  activities  mil  be 
the  sul^ect  to  separata  NOFAs.  to  be 
published  by  the  Department  The  use 
of  funds  for  replacament  housing 
subject  to  section  16  of  tha  USHA  is 
limited  to  30  percent  of  the  amount 
appropriated  for  development  or  up  to 
$120  million. 

Section  I.C  (corrected] 

1.  On  p^e  58  FR  34670,  in  the  third 
column,  pac^graph  1  of  Section  IC  is 
corrected  to  read  as  follows: 

C.  Fund  Asagnments 

•        •        •        *        • 

1.  A  minimum  of  $130  million  will  be 
fur  shared  for  Regional  Administrators 
to  approve  "other"  applications. 
Threshold-approyaUa  applications 
relating  to  Utigatlon  settlements 
involving  a  lack  of  asasted  housing  or 
minority  housing  opportunities  shall  be 
assigned  Headquarters  Reserve  funding 
before  the  allocatians  are  determined. 
Up  to  $120  million  will  be  made 
available  for  applications  for 
replacement  housing  siibject  to  section 
18  of  the  USHA.  Remaining  funds  will 
be  made  available  for  approvable 
applications  for  replacement  units  for 
HOPE  1  or  section  5(h)  homeownezriiip 
transfers  or  sales.  Any  reraaining  finids 
not  reserved  for  HOPE  1  or  section  5(h) 
applications  will  be  added  to  the  $130 
million  to  be  bir  diared  for  "other" 
approvable  appBcations. 


E.  Ineligible  AppUoatkms 

Applications  for  intermediate  care 
fecilities  and  nursing  homes  may  noA  be 
approved  under  this  NOFA. 
Applications  for  housing  designated  for 
disabled  feanilies  and  far  USOP 
activities  will  be  tibe  JMbiect  of  separale 
NOFAs  and  may  not  ha  applied  for 
under  this  NOFA. 

Dated:  July  27. 1993. 


Assistant  Secretary  for  Public  and  tmhan 

Housing. 

fPR  Doc.  93-1«241  Filed  ?-29-«3-.  SHS  «Ri< 
BNjjNGcooc  «n^-9»-m 


DEPARTMENT  OF  THE  MTERIOIt 


IILE.(i 


1.  On  p^a  58  FR  34673.  in  the  first 
column.  Seotion  OLE.  is  corrected  to 
read  as  follows: 


Buraauof  Land 


[NV-030-570O-10:  Cloaure  Notioa  No.  NV- 
03693-03] 

Tompofwy  ChMura  ofAMic  Lands; 
WashoaCouMly.NV 

AGENCY:  Bureau  of  Land  MaiMgement 
Interior. 

ACTKM:  Notice. 

SUMMARY:  The  Carson  Gty  District 
Manager  announces  the  temporary 
closure  of  S0lec:ted  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  1993  Reno  National  Championship 
Air  Races. 

EPFECTNE  DATES:  September  13  through 
September  19, 1993. 
FOR  FURTHER  tWrOHWATION  CONTACT: 
James  M.  Phillips.  Lahontan  Resource 
Area  Manager,  Carson  City  District. 
1535  Hot  Springs  Road,  suite  300. 
Carson  City.  Nevada  89706.  Telephone 
(702)  885-6100. 

SUPPLEMENTARY  airOWMATION:  This 
closure  applies  to  all  the  public,  on  foot 
or  in  vehicles.  The  public  lands  afiscted 
by  this  dosore  are  described  as  follows: 

Mt.DiaMaMeridi— 

T.  21N.,R.  19E.. 
Stic.  8.  NV^MEV^,  SEVdNEVi  and  EVhSB^. 
Sec  16.  N'/k  and  SWV». 
Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enfoiceroant 
personnel  or  event  officials.  Tha 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  sul^ect  to  arrest  and.  upon 
conviction,  may  be  fined  not  more  than 
$1,000  and/or  iinprisoned  for  not  more 
than  12  mooths. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  Qty  IKstrict  Office  of  the 
Bureau  of  Land  Managmaent. 
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Dited  this  22nd  day  of  July.  1 993. 
Karl  L.  Kippiag. 
Acting  District  Maimgu: 
[FR  Doc.  93-18182  Pilad  7-2»-93: 8:45  am] 
■UMQ  COOK  ai«-NC-M 


UMI 


IA2-040-0»^WaO-01-ADVBl 

Safford  Diatrid  Grazing  Advfaory 
Board;  Mealing 

agency:  Bureau  of  Land  Management. 

Interior.  *  | 

ACnow;  Notice  of  meeting.       

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Safibrd  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  (dazing  Advisory  Board. 
OATES:  Friday  August  20. 1993;  8  a.m. 
ADDRESSES:  BLM  Office.  711 14th  Ave.. 
Safford,  Arizona  85546. 
FOR  FURTHER  INFORMATION  CONTACT.  Jack 
Rietz,  Range  Conservationist.  Safford 
District,  711 14th  Ave.,  Safford  AZ 
85546.  Telephone  (602)  428-4040. 
SUPPLEMENTARY  tlFORMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  agenda  for  the 
meeting  will  include: 

1.  Election  of  Chairperson. 

2.  Discussion  of  the  Empire/Cienega 
Ranch. 

3.  Update  of  the  Wild  k  Scenic  Rivers 
study. 

4.  update  on  the  Gila  Box  Riparian 
National  Conservation  Area. 

5.  Status  of  the  San  Pedro 
Coordinated  Resource  Management 
plan. 

6.  Protest  resolutions  of  the  Safford 
District  Resource  Management  Plan. 

7.  Business  firoin  the  floor. 

8.  BLM  management  update. 
Tlie  meeting  will  be  open  to  the 

public.  Board  members  will  meet  at  the 
BLM  Office,  711 14th  Ave..  Safford, 
Arizona  at  8  a.m.  From  there  they  will 
depart  via  BLM  provided  vehicles  for 
the  Empire/Cienega  Ranch  headquarters 
located  about  10  miles  North  of  Sonita, 
Arizona.  Members  of  the  public  may 
attend  the  meeting,  but  must  provide 
their  own  transporation  to  the  ranch 
headquarters.  It  is  expected  the  Board 
members  will  return  to  Safford  by  5 
p.m. 

Interested  persons  may  maxe  oral 
statements  to  the  Board.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 
.presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management.  711 14th  Ave..  Safford. 
Arizona  85546.  by  4:15  p.m..  Thiirsday, 
August  19. 1993. 


Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  July  21, 1993. 
MHlUaaT.Chridi. 

District  Manager. 

[FR  Doc  93-18184  Filed  7-29-93;  8:45  am] 

■LUNQ  COM  4310-»-« 


[IO-010-(O-4350-0Sl 

Ravlalon  of  Propoaad  Land  Usa  Plan 
Amandmant 

agency:  Bureau  of  Land  Management. 

DOI. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Boise  District,  Bureau  of 
Land  Management  (BLM),  has  revised  a 
proposed  land  use  plan  amendment  to 
the  Cascade  Resource  Management  Plan 
(RMP).  The  revision  is  available  for  a 
30-day  public  protest  period. 
DATES:  The  30-day  protest  period  for 
this  revised  proposed  plan  amendment 
will  begin  on  August  2, 1993,  and  end 
on  September  2, 1993.  Protests  must  be 
postmarked  no  later  than  the  closing 
date. 

ADDRESSES:  Protests  must  be  sent  to  the 
BLM  Director  at  the  following  address: 
Director  (760).  Bureau  of  Land 
Management,  Department  of  the 
Interior,  18th  and  C  Streets  NW, 
Washington,  DC  20240. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
John  Fend,  Cascade  Resource  Area 
Manager,  Bureau  of  Land  Management, 
3948  Development  Avenue,  Boise.  ID 
83705.  Telephone  (208)  384-3370. 
SUPPLEMENTARY  INFORMATION:  On 
September  28. 1992.  the  Boise  District 
began  a  30-day  protest  period  on  a 
proposed  plan  amendment  to  the 
Cascade  RMP.  The  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  October  1. 1992. 
The  proposed  plan  amendment 
addressed  the  designation  of  six  sites  as 
Areas  of  Critical  Environmental  Concern 
(ACECs).  and  transfer  of  four  parcels  of 
public  land  from  federal  ownerahip.  The 
ACECs  were  proposed  to  protect  habitat 
for  Allium  aaseae  (Aase's  onion),  a 
plant  being  considered  by  the  U.S.  Fish 
and  Wildlife  Service  for  listing  as 
threatened  or  endangered. 
Subsequently,  new  information  was 
received  regarding  three  of  the  proposed 
ACECs,  and  the  proposed  amendment 
had  been  reviewed  and  revised.  The 
revised  proposal  would  exclude  a  40- 
acre  parcel  previously  included  as  part 


of  a  proposed  ACEC,  and  would  add  a 
100-acre  parcel  that  was  previously 
omitted.  Also,  two  proposed  ACEC 
management  actions  would  be  modified 
slightly.  The  remainder  of  the  proposed 
amendment  remains  the  same  as  it  was. 
In  addition  to  publishing  this  Notice 
of  Availability,  the  Boise  District  has 
mailed  the  proposed  changes  to  all 
parties  on  the  mailing  list  for  the 
original  proposed  amendment.  Copies  of 
the  changes  and  the  original  proposal 
are  available  at  the  above  address  or 
may  be  obtained  by  calling  the  above 
BLM  contact  person.  Any  protests  must 
meet  the  requirements  of  43  CFR 
1610.5-2. 

Dated:  July  23, 1993. 
J.  David  Brunner, 
District  Manager. 

[FR  Doc  93-18128  Filed  7-29-93;  8:45  am) 
■njJNQ  COOC4310-Oa-H 

[ES-462-4950-1(M041;  ES-04615S,  Group 
90.  Arkanea*) 

Filing  of  Piat  of  tha  Depandant 
Rasurvey  and  Subdivision  of  Sections 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  south  boundary 
(Standard  Parallel  North);  portion  of  the 
west  boundary;  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  certain  sections  in 
Township  17  North,  Range  21  West. 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m..  on 
August  26, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m..  August  26, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  1. 1993. 
Larry  Hamilton, 
Acting  State  Director. 

(FR  Doc.  93-18208  Filed  7-29-93;  8:45  ami 
BHJJNO  COOe  4310-aHi 


CompatitivaSaia  of  Public  Land 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  realty  action. 

summary:  Tlie  following  described  land 
has  been  identified  for  disposal  imder 
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the  Act  of  February  2, 1911  (36  Stat. 
895, 43  U.S.C.  374).  The  Bureau  of 
Reclamation  (Reclamation)  will  accept 
bids  on  the  following  land,  and  will 
reject  any  bids,  written  or  oral,  for  less 
than  $180,000,  the  appraised  fair  market 
value. 

DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1993. 

The  sale  will  be  held  on  September 
28, 1993  (Tuesday— Friday). 
ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
Regional  Director,  Lower  Colorado 
Region,  Bureau  of  Roclamation,  P.O. 
Box  81470,  Boulder  Qty,  Nevada 
89006-1470. 

Resource  clearances  can  be  viewed  at 
Reclamation's  Arizona  Projects  onice, 
23636  North  7th  Street,  Phoenix, 
Arizona  85068. 

The  sale  will  be  held  at  Reclamation's 
Arizona  Projects  Office,  P.O.  Box  9980, 
23636  North  7th  Street.  Phoenix. 
Arizona  85068. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nancy  Seale,  Realty  Specialist, 
Bureau  of  Reclamation,  P.O.  Box  9980. 
Phoenix,  Arizona  85068,  (602)  870- 
6733. 
SUPPl^MENTARY  INFORMATION: 

Land  identified  for  disposal  as 
follows: 

Tract  No.  APO-HR-1 2-26 A-9— Two 
parcels  of  land,  to  be  sold  as  one,  in 
Section  26,  Township  3  North,  Range  5 
East,  Gila  and  Salt  River  Meridian, 
Maricopa  Coimty,  Arizona,  containing  a 
combined  area  of  4.55  acres,  more  or 
less.  A  more  complete  legal  description 
may  be  obtained  from  the  local 
Reclamation  office  referenced  above. 

The  land  will  be  offered  for  sale 
through  the  competition  bidding 
process.  The  sale  will  be  held  at 
Reclamation's  Arizona  Projects  Office. 
•  Registration  of  qualified  Didders  will 
begin  at  9  a.m.  Bid  opening  will  be  at 
10  a.m.  at  which  time  sealed  bids  will 
be  opened  and  oral  bids  will  be 
accepted.  Sealed  bids  will  be  received  at 
the  Arizona  Projects  Office  until  4  p.m.. 
the  day  before  the  sale.  Reclamation 
may  accept  or  reject  any  or  all  offers:  or 
withdraw  any  land  or  interest  in  land 
for  sale,  if,  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
the  Act  of  February  2. 1911.  (36  Stat. 
895. 43  U.S.C..  374).  or  other  applicable 
laws. 

The  sale  of  the  land  is  consistent  with 
the  Reclamation  land  use  planning  and 
it  is  determined  that  the  public  interest 
will  be  best  served  by  offering  these 
lands  for  sale;  the  parcel  list^  and 
platted  is  ofiiered  for  sale  "as  is"  and 
"where  is." 


Resource  clearance  consistent  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321.  et  seo.) 
requirements  have  been  completed  and 
approved  and  can  be  viewed  at 
Reclamation's  Arizona  Projects  Office. 

The  deed  issued  for  the  parcel  sold 
will  be  subject  to  rights-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  with  the  Act  of  August  30. 
1890  (26  SUt.  391. 86  U.S.C.  945).  and 
reservations  for  public  road  and  utility 
easements  identified  by  the  Qty  of 
Scottsdale  and  the  County  of  Maricopa 
in  Arizona.  This  land  sale  will  be  for  the 
surface  and  mineral  estate. 

Any  adverse  comments  will  be 
evaliiated  by  the  Regional  Director  who 
may  vacate  or  modify  this  Notice  of 
Realty  Action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Regional  Director,  this 
Notice  of  Realty  Action  will  become 
final  determination  of  the  Department  of 
the  Interior. 

In  compliance  with  the  Federal 
Property  Management  Regulations, 
114S-47.304-8,  and  Interior  Property 
Management  Regulations  114.47.304- 
51,  the  successful  bidder  will  be 
required  to  sign  a  certificate  to  the  effect 
that  "the  bid  was  arrived  at  by  the 
bidder  or  offeror  independently  and  was 
tendered  without  collusion  with  any 
other  bidder  or  offeror." 

Dated:  July  26, 1993. 
Donald  R.  GU«er, 
Deputy  Commissioner. 
IFR  Doc.  93-18193  Filed  7-29-93;  8:45  am) 
nuiNG  CODE  431(MI»-H 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtloation  No.  337-TA-334] 

Certain  Condensers,  Parts  Thereof  and 
Products  Containing  Same,  Including 
Air  Conditioners  for  Automobiles; 
Commission  Decision  To  Reverse 
Portions  of  an  Initial  Determination 

AGENCY:  U.S.  IntemaUonal  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
reverse  portions  of  the  presiding 
administrative  law  judge's  (ALJ's)  initial 
determination  (ID)  in  the  above- 
captioned  investigation.  The 
Commission  has  determined  to  reverse 
the  ID'S  findings  on  the  issues  of 
enablement  under  35  U.S.C.  112,  first 
paragraph,  anticipation  under  35  U.S.C. 
102(b),  obviousness  under  35  U.S.C. 


103.  and  enforceability.  The 
Commission  has  afilrmed  the  ID's 
determination  on  indefiniteness  under 
35  U.S.C.  112,  second  paragraph.  The 
Commission  has  also  determined  that 
there  has  been  importation  of  the 
accused  condensers,  a  finding  not  made 
in  the  ID.  The  Commission's  earlier 
determination  to  adopt  the  ID's 
dispositive  findings  on  the  issues  of 
claim  interpretation  and  infringement 
resulted  in  adoption  of  the  ID's 
determination  of  no  violation  of  section 
337  of  the  Tariff  Act  of  1930  on  June  25, 
1993.  58  FR  36701-2  (July  8, 1993). 
Although  the  investigation  has  been 
terminated,  the  Commission  has 
retained  jurisdiction  over  the 
administrative  protective  order  while  it 
considers  issues  of  post-termination 
document  retention. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
December  12, 1991,  Modine 
Manufacturing  Company  ("Modine") 
filed  a  complaint  under  section  337  of 
the  Tariff  Act  of  1930  alleging 
infringement  of  claims  of  U.S.  Letters 
Patent  4,998,580  in  the  importation  and 
sale  of  certain  condensers  used  in 
automobile  air  conditioning  systems.  On 
January  13, 1992,  the  Conmiission  voted 
to  institute  an  investigation  of  Modine's 
complaint.  The  Commission's  notice  of 
if^vestigation  was  published  in  the 
Federal  Register  on  January  23, 1992. 

The  final  ID  finding  no  violation  of 
section  337  was  filed  on  April  26, 1993. 
Complainant  Modine  and  the 
Commission  investigative  attorney  (lA) 
filed  petitions  for  review  of  the  ID  on 
May  6, 1993.  The  LA  filed  a  response  to 
Modine's  petition  on  May  13, 1993. 
Respondents  filed  a  joint  response  to 
both  petitions  for  review  on  May  18, 
1993. 

On  June  25, 1993,  the  Commission 
determined  to  review  the  issues  of 
validity,  enforceability,  and 
importation.  58  FR  36701-2  (July  8, 
1993).  Since  the  Commission  did  not 
review  the  dispositive  issues  of  claim 
interpretation  and  patent  infringement, 
the  ID'S  finding  of  no  violation  of 
section  337  was  adopted  by  the 
Commission. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
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advised  that  inforaMtfcai  on  the  matter 
cao  be  ofaMtned  by  oonfectiBg  the 
Conwaiwloa'a  TDD  terminal  on  202- 
20S-1810. 

Tliie  actioD  is  taken  mder  the 
authority  of  sectkin  337  of  the  Tariff  Act 
<a  1930  (19  U.S.C  1337)  ami 
Cranmiaakia  faiterim  rule  210.56  (19 
CFR  210.56). 

Issued:  July  23. 1913. 

By  order  of  tlM  CoBunissaoe. 
Doom  R.  Koakafca, 
Secrttaxy.  { 

IFR  Doc  93-10149  Filed  7-39-93;  9:45 1 


[Investigation  Ne.  137-TA-94I| 


Certain  I 

Dittiazem  Proparationo;  < 
Detarmination  Not  To  Raviaw  an  InWal 
Detarmtnation  Daaignattng  ttw 
Investigation  "Mor«  Coaipiicatadr' 

AQCNCr:  U.S.  bTtemational  Trade 

Commission.  j 

ACTION:  Notice.  ' 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  adciinistntive  law 
judge's  (AL))  initial  delerminatiem  (ID) 
designating  the  above-captitmed 
investigation  "mtue  complicated."  The 
deadlinlB  for  completion  of  the 
investigation  is  extended  by  three 
months.  i.e..  from  March  31, 1994.  to      » 
July  1, 1994. 

FOR  FURTHEJI  INFORMATION  CONTACH 
Cynthia  P.  Johnson.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

SUPHjEMENTARV  iVORHATiON:  On  June 
17, 1993.  respondent  Abie  Ltd.  filed  a 
motion  to  dnignate  the  investigation 
"more  compbcated."  The  other 
respondents,  complainants,  and  the 
Commission  investigative  attorney 
supported  the  motion. 

On  Jime  28, 1993.  the  AL)  issued  an 
ID  (Order  No.  14)  granting  the  motion  to 
designate  the  investigation  more 
complicated  because  (^  the  involved 
nature  erf  the  investigation  d\ie  to 
complications  in  discovery  resulting 
from  having  nine  respondents  icxated  in 
Israel,  Italy,  Finland,  and  the  United 
States.  The  AL]  also  noted  that  the 
process  of  the  patent-in  suit  is  alleged 
to  be  practiced  by  a  complainant  in 
Japan. 

This  action  is  taken  undet  the 
authority  of  sectioii  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  1337.  and 
Commission  interim  rule  210.53. 19 
CFJL  210.53. 


Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  far  inspection  during  official 
business  boon  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Tnd»  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-2(}S-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2648. 

Issued:  July  23. 1993. 

By  order  of  the  Coounission. 
Doana  R.  Keakaka, 

Secntary- 

(FR  Doc  93-1814S  Filed  7-29-93;  »:45  am) 
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UMI 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  btformatlon  CoUacUon  Undar 
OMB  Review 

The  following  proposals  for  collection 
of  infonnation  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  infonnation 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  ReguUtwy  Affairs. 
Attn:  Desk  Officer  for  ICC.  Washington. 
DC  20503.When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 
Type  o/C/etrm/ice:  Extension  without 

change  of  a  currently  approved  form 
Bureau/Office:  Office  of  Eorniomics 
rjt7e  of  Form:  Quarterly  Wage  A  and  B 
OMB  Form  Number:  3120-0074 
Agency  Form  Number:  Quarterly  Wage 

AandB 
Frequency:  Quarterly 
No.  of  Resuondents:  113 
Total  Buraen  Hours:  6240 
Sidney  L.  StricklaMl.  Jr.. 
Secretary. 

(FR  Doc  93-18222  Hied  7-29-93: 8:45  ami 
aiujMa  cons  TBM  et  m 


Agency  hnformatlon  Collactlon  Under 
OMB  Review 

The  following  propoeals  for  o^lectioa 
of  information  under  the  provisions  of 


the  Paperwork  Reduction  Act  (44  U.S.C 
chaptor  35)  are  being  submitted  to  the 
Office  of  Manag9ment  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Qearancs 
Officer,  Nancy  Sipes,  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  CommeTce 
Commission,  room  4136,  Wariiington, 
DC  20423  add  to  the  Office  of 
Management  and  Budget.  Office  oi 
Information  and  R^uUtory  Afbirs, 
Attn:  De^  Officar  far  ICC,  Washingtra. 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form. 

Bureau/Office:  Office  of  Econoroici. 

Title  of  Form:  Monthly  Report  of 
Number  of  Employees  of  Class  I 
Railroads. 

OMB  Form  Number:  133. 

Agency  Fonn  Number  Monthly  Wage 
Report  of  Employees. 

Frequency:  Monthly. 

Mb.  of  Respondents:  13. 

Tota7  Burden  Hours:  2184. 
Sidney  L  StricUand,  Jr., 
Secretary. 
[FR  Doc  93-18223  Filed  7-29-93;  8:45  am) 

aiLUNGCOOC  703S-et-« 


Agency  Information  CoHeetlon  Undar 
OMB  Review 

The  following  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Q^ies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Cleeranoo 
Officer.  Nancy  Sipes.  (202)  927-5040. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes.  Intestate  Commerce 
Commission,  room  4136.  Wa^ungton. 
DC  20423  and  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Afiiairs, 
Attn:  Desk  Officer  for  ICC,  Washington. 
DC  205C3.  When  submitting  aunments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  %rithout 
change  of  a  currently  approved  form. 

Bureau/Office:  Office  of  Econooucs. 

Title  of  Form:  Aimual  Wage  A  md  B. 

C»4B  Form  Number:  3120-0074. 

Agency  Form  Number:  Annual  Wage 
AandB. 

Frequency:  Annually. 

No.  of  Respondents:  13. 
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Total  Burden  Hours:  520. 
Sidnay  L.  Strickluid.  Jr., 

Secntaiy. 

(FR  Doc  93-18224  Piled  7-29-93;  8:45  am] 

MUJNQ  COM  7tt»-M-4l 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorised  in  49  U.S.C. 
10524(b). 

A.l.  Parent  corporation  and  address  of 
principal  office:  B&B  Holding  Co.,  Inc., 
P.O.  Box  108.  McLean.  TX  79057.  A 
Texas  Corp. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

B&B  Turt>ine  Engine  Services,  Inc.,  P.O.  Box 
108,  McLean,  TX  79057.  A  Texas  Corp. 

B&B  Racing  Enterprises,  Inc.,  1221  Hickory 
Street,  Altus,  OK  73521.  A  Texas  Corp. 

B.l.  Parent  corporation  and  address  of 
principal  office:  Deggeller  Attractions, 
Inc..  3350  SW.  Degeller  Ct..  Palm  City. 
FL  34990. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Coastal 
Transportation  Leasing,  Inc.,  Florida. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

[FR  Doc.  93-18221  Piled  7-29-93;  8:45  am] 
BIUJNQ  CODE  TUS-OI-M 


DEPARTIMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wagea  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  locaii  wage  conditions  and  data  made 
available  bom  other  soxirces.  lliey 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 


the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
woiic  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit>m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Ofiice  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 


Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

New  York 

NY930031  (Jul.  30, 1993) 

NY930032  (Jul.  30, 1993) 

NY930033  (Jul.  30, 1993) 

NY930034  (Jul.  30, 1993) 

NY930035  (Jul.  30, 1993) 
Pennsylvania 

PA930032  (Jul.  30, 1993) 

PA930033  (Jul.  30, 1993) 
Tennessee 

TN930045  (/ul.  30, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Georgia 

GA930003  (Feb.  19, 1993) 

GA930004(Feb.  19, 1993) 

GA930022  (Feb.  19. 1993) 

GA930023  (Feb.  19, 1993) 

GA930031  (Feb.  19. 1993) 

GA930032  (Feb.  19, 1993) 

GA930033  (Feb.  19, 1993) 

GA930040  (Feb.  19, 1993) 

GA930044  (Jun.  04, 1993) 

GA930050  (Jun.  04. 1993) 

GA930053  (Jun.  04, 1993) 

GA9300S8  (Jun.  04, 1993) 

GA930065  (Jun.  04, 1993) 

GA930066  (Jun.  04, 1993) 

GA930073  (Jun.  04, 1993) 
Maryland 

MD930002  (Feb.  19, 1993) 

MD930015  (Feb.  19, 1993) 

MD930017  (Feb.  19, 1993) 

MD930023  (Feb.  19. 1993) 

MD930031  (Feb.  19, 1993) 
New  York 

NY930002  (Feb.  19, 1993) 

NY930003  (Feb.  19, 1993) 

NY930007  (Feb.  19, 1993) 

NY930009  (Feb.  19, 1993) 

NY930010  (Feb.  19, 1993) 
Tennessee 

TN930003  (Feb.  19. 1993) 

TN930005  (Feb.  19, 1993) 

TN930042  Uul.  16, 1993) 

TN930043  (Jul.  16, 1993) 
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TNI3(MM4  QuL  It.  1M3) 

VA930O48  (Fak  19. 1883) 
V(WiiiiieJ7 

Iowa 
IA930009  (Feb.  19, 1993) 

niiw>i« 
IL930002(F«b.l9.1993l 
IL930008  (FM».  19. 1993) 

Indiana 
IN9300m  (FA.  19. 1993) 
IN930002  (Feb.  19, 1993) 
IN9300O3  (Feb.  19, 1993) 
IN93000S  (Feb.  19, 1993) 
IN93O006  (Feb.  19, 1993) 
IN930016  (Feb.  19. 1983) 
IN930018  (Feb.  19. 1993) 

Volume  a 

Nevada 
NV930001  (Feb.  19. 1993) 
NV930005  (Mar.  26. 1993) 
NV930009  (Feb.  19. 1993) 

Washington 
WA930Q01  (Feb.  19. 1993) 
WA930007  (Feb.  19, 1993) 

Genaral  Wags  Dstenninatioa 


EraploynMnI  mm  Training 


Gaoaral  wage  detanninationa  issued 
under  the  Davis-Bacon  and  nlated  Acts, 
including  thoaa  noted  abovo.  may  be 
found  in  the  GoiramiDent  Printing  Office 
(GPC^  documant  entitled  "General  Wage 
DeterminatioBS  iMued  UiKkr  the  Devis- 
Bacon  and  Related  Ads".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  maay  of  the  1.400 
Government  Depoaitory  libfariea  across 
the  country.  Subsoriptions  may  be 
purchased  from:  Superintendeifit  of 
Documents,  U.S.  Government  Printing 
Omce.  Washington.  DC  2M02.  (202) 
783-3238  | 

When  ordering  snbscripflisnfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptians  may  be  ordered  for 
any  or  all  of  the  three  separate  voliunea, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (isnied  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
Slates  covered  by  each  vohune. 
Throughout  the  remainder  of  the  ysar, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washisgton,  DC  tbfs  Z3rt!  day  of 
)uly  1993. 
Alas  L.  Mom. 
Director,  Division  i 
(FR  Doc.  93-18004  Filed  7-29-93;  8:45  am) 
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JobTraMng 

AfiMftcsn 

Cound; 


PiBrtMfsMp  Adj  Nmw 


Nolle*  of  Appoimnanl  of 


summary:  Notice  is  hereby  given  that 
appointments  liave  been  made  to  fill 
seventeen  (17)  vacancies  on  the  Native 
American  Employment  and  Training 
CoundL 

The  membership  of  the  Council  and 
categories  represented  are  as  follows: 

Rsprasanring  JTPA  Sectioa  401 
Grantees 

Mr.  Tairy  POlcblet*.  Executive  Director, 

Central  Maine  bidian  Association,  Inc. 

Bangor,  Main& 
Ms.  )o«B  CofieM*,  JTPA  Director,  PrmhtHsa- 

Renape  Nation,  Rancocas,  New  Jeney. 
Ms.  G.  Anne  Rkhardson**,  Enecutive 

Dlractar.  MaHaponi-Pamunkey-Monocan. 

Inc.  Kii^  Willivn,  VligiBia. 
Mr.  EUctoB  Richardaoa**.  )TPA  Director. 

North  Carolina  CnmmJsstoo  on  Indian 

Afhirs.  Raleigh,  North  Carolina. 
Ms.  Karen  Kay**,  Executive  Director, 

Michigan  Indian  Emptoyment  and 

Training  Servicee.  Inc,  Hok,  Michigan. 
Mr.  Fnak  Siow",  JTPA  Director.  Pueblo  of 

Laguna,  Laguna,  New  Mexico. 
Ms.  Alice  Roach**,  JTPA  Director,  UncolB 

Indian  Center,  linroln,  Nefcfuka 
Ms.  Beraadine  Wallaoe**.  JTPA  Director, 

Montana  United  Indian  Association, 

Helena,  Montana. 
Mr.  Hvold  Waundu*  * .  JTPA  Director. 

Navafo  Nation.  Window  Rock.  Arizona. 
Ms.  Carol  Peloza**,  JTPA  Director,  Seattle 

faidian  Center,  Seattle.  Washington. 
Mr.  Richard  Fast**.  Director.  Community 

Serhces  Department.  Cook  lolel  "Mbal 

CooDdl,  Inc.  Anchonge.  Alaska. 
Ms.  Wiaooa  Whitman*,  EmptoyoMnt  and 

Training  Program  AdminiMralar,  Alu 

Like,  Inc.  Honolulu,  HawaiL 

Representing  Other  Discipliiies 

Mr.  Eddie  L  Tulis*.  Tribal  Chairman,  Poarcb 

Bank  of  Creek  Indians,  Atmore,  Alabama 
Dr.  Rose- Alma  McDonald-Jacobs*.  Native 

American  Consultant.  Hogansburg.  New 

YoriL 
Mr.  Gaiashkiboa*,  Chairman,  Lac  Coorte 

Oreilles,  Hay«*ud,  Wiscoutn. 
Mr.  OarBDoa  W.  Sky**,  Ewcutive  Director, 

United  Sioux  Tribes  of  South  Dakota. 

Pierre.  South  Dakota. 
Mr.  Dave  Arcbambauit*.  Praeident.  American 

Indian  College  Fund.  Fort  Yates,  North 

Dakota. 

The  Native  American  Employment 
and  Training  Council  was  eslabHriisd 
under  section  40l(k)(l)  of  title  IV  of 
JTPA,  as  amended,  to  provide  advice 
with  respect  to  the  impismentation  ot 


«iridiwtUae4a*) 


■  ai^wtaledtelMB 

»se.tee«. 

MB  ippeUilsd  fas  a  fi 
wUcfa  win  Mid  on  June  30.  IMS. 


JTPA  programs  ba  Native  Americu 
youth  and  adults. 

DATES:  These  appointments  were  nude 
and  were  effective  on  July  0. 1993.  El^t 
of  these  appointments  wUl  eotpiie  on 
June  30, 1994,  and  the  remaining  nine 
will  expire  on  June  30. 1995. 
CONTACT  PBMON  RM  MORI  MFOHMATKIIft 
Paul  A.  Mayrand.  Director,  OfBce  ol 
Special  Targeted  Programs,  Employm«it 
and  Training  Administratioa,  room  N- 
4641, 200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Telephone: 
(202)  21&-5500  (this  is  not  a  toll-free 
number). 

»sned  at  Washington,  DC  oa  this  23id  day 
of  July.  1993. 
Carolya  M.  Gelding. 
Acting  Assistant  Secretary. 
(FR  Doc.  93-18204  Hied  7-29-93;  8:45  am) 
aN.UNO  OOOC  4B1»-a»4l 


Fedoml-Stalo  Unomploymonl 
CotnpftoaWow  Prognm;  Avallablltlyoff 
Benefits  Quality  Control  Annual  Report 
ResuHa 

AGENCY:  Emplojrment  and  Training 
Administration,  Labor. 
ACTKM:  Notice  of  availability  of 
Unemployment  Insurance  Benefits 
Quality  Control  Annual  Reports  for 
calendar  yeer  1992. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  calendar 
year  1992  Quality  Control  (QC)  Amnial 
Reports  of  each  State's  Unemployment 
Insurance  (UI)  Program  and  indicate 
how  they  may  be  obtained. 
DATES:  The  Fedwal  digest  will  be 
available  after  July  31. 1993. 
ADDRESSES:  Copies  may  be  obtained  by 
writing  to  \fary  Ann  Wyrsch.  Director, 
Unemployment  Insurance  Swvice,  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW..  room  S- 
4231.  Washington.  DC  20210.  The  digest 
and  this  notice  contain  a  list  of  names 
and  addresses  of  persons  in  each  State 
who  will  provide  the  State  report  and 
clarifications  upcm  request. 
FOft  RmTNCR  MFORMATKM  CONMCTt 
John  Sharkey.  Chief.  Division  of  System 
Operations  and  Analysis.  Office  of 
Quality  Ccmtrol  at  202-219-7656. 
SUPPLEMENTARY  INFORMATION:  Each 

week,  staff  in  each  State's  Employment 
Security  Agency  investigate  random 
samples  of  UI  benefit  payments  and 
record  information  based  on  personal 
interviews  with  claimants,  employers, 
and  third  parties  to  determine  whether 
State  law,  policy,  and  procedure  were 
followed  correctly  in  processing  the 
sampled  payment. 


Federal  Register  /  Vol.  58.  No.  145  /  Friday,  July  30.  1993  /  Notices 


40837 


The  Department  of  Labor  is 
publishing  results  from  the 
investigations  in  a  digest  which 
includes  information  on  the  52 
jurisdictions  participating  in  the  UI QC 
program.  Five  items  are  reported  for 
each  State:  Total  UI  beneSt  dollars  paid 
to  the  population  of  claimants;  size  of 
the  QC  samples:  and  the  percentages  of 
proper  pa)mients,  overpayments,  and 
imderpayments  in  the  population 
estimated  from  the  QC  investigations. 
Ninety-five  percent  confidence  intervals 
have  been  computed  for  each  of  the 
three  percentages  presented  (proper 
payments,  overpayments,  and 
imderpayments).  States  have  been 
encouraged  to  provide  narratives  to 
further  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 

In  addition,  each  State  has  published 
its  Annual  Report  separately.  Persons 
interested  in  specific  State  reports  are 
encouraged  to  request  copies  frtim  the 
individual  States  using  the  attached 
mailing  list. 

They  should  also  request 
clarifications  of  the  data  from  the  States 
since  law.  policies,  and  procedures  in 
each  State  vary  considerably.  The  data 
cannot  be  used  to  draw  ccHnparisons 
among  States. 

Signed  at  Washington,  DC,  an  July  13, 
1993. 

Carolyii  M.  Golding, 
Acting  Auistant  Sacntary  of  Labor  for 
Employment  and  Training. 

UI  QC  Annual  Keport— SUte  Contact*— Cy 
1992 

Alabama 

Bill  Mauldin,  QC  Supervise,  Department  of 
Industrial  Relations,  649  Kfanroe  Street, 
foom  321,  Montgomery,  AL  36131,  (205) 
242-6130 

Alaska 

Karen  Van  Dusseldorp,  QC  Data  Analyst, 
Alaska  Department  of  Labor,  P.O.  Box 
21149,  Juneau.  AK  99802-1149.  (907)  465- 
3000 

Arisou 

Dave  Barggren,  UI  Technical  Suppcnt 
Section.  P.O.  Box  6123.  Sit*  code  701B4. 
Department  of  Economic  Security. 
Phoenix.  AZ  65005,  (602)  542-3771 


Robar  Mafgan,  UI  Diiector,  Employment 
Security  Department.  P.O.  Box  2961,  Little 
Rock.  AR  72203,  (501)  682-3200 

Califtnia 

Suzanne  Sdiroeder,  OCBce  of  Constituent 
Afiiiis,  Empkijnaient  Developmait  Dept, 
P.a  Box  826880,  MIC  65.  Sacramento,  CA 
94280-0001.  (916)  654-0029 

Colorada 

Glenn  Reynolds  or  Bill  Lafbrty.  Colorado 
Dept  erf  Labor  k  Employment,  Quality 


Control  Unit,  UI  Staff  Services.  393  South 
Harland,  Lakewood,  CO  89226,  (303)  937- 
4905 

Connecticnt 

Robert  PoUick,  Director  of  Communications, 
Employment  Security  Division,  200  Folly 
Brook  Boulevard,  Wethersfield,  CT  06109. 
(203)  566-4374 

Delaware 

W.  Thomas  MacPherson,  Director,  Division 
of  Unemplovment  Insurance  P.O.  Box 
9029,  Newark,  OB  19714,  (302)  368-6735 

District  of  Columbia 

Roberta  Bauer,  Assistant  Director, 
Compliance  ft  Ind.  Monitoring  Staff,  DC 
Dept.  of  Employment  Services,  500  C 
Street,  NW.,  room  511,  Washington,  DC 
20001,  (202)  724-7492 

Florida 

James  M.  Everington,  QC  Supervisor,  Florida 
Dept.  Labor  ft  Emp.  Security,  Caldwell 
Building,  room  106.  Tallahassee,  PL 
32399-0209,  (904)  487-3448 

Georgia 

David  B.  Poythress,  Commissioner,  Georgia 
Department  of  Labor,  148  International 
Blvd.,  NE.,  Suite  600,  Atlanta.  GA  30303, 
(404)  656-3011 

Hawaii 

Douglas  Odo,  UI  Administrator,  Dept.  of 
Labor  ft  Ind.  Relations,  830  Punchbowl 
Street,  Honolulu,  Hawaii  96813,  (808)  586- 
9069 

Idaho 

Dale  Edstrom,  QC  Research  Analyst,  Idaho 
Department  of  Employment,  317  Main 
Street,  Boise  ID  83735,  (208)  334-6285 

niinnia 

Joseph  Wojcik,  Department  of  Employment 
Security,  One  Congress  Center,  QC  Unit, 
room  301, 401  South  State  Street,  Chicago, 
IL  60605.  (312)793-1175 

Indiana 

Sandy  Tipton,  Quality  Control  Supervisor, 
Department  of  Workforce  Development.  IN 
Dept.  of  Emp.  ft  Training  Services,  10 
North  Senate  Avenue.  Indianapolis.  IN 
4604,  (317)  232-7680 

Iowa 

Larry  Venenga,  QC  Supervisor,  Iowa  Dept.  of 
Employment  Services,  1000  East  Grand 
Avenue,  Des  Moines,  lA  50319,  (515)  281- 
8398 


Joseph  Ybaira,  QC  Supervisor,  401  SW 
Topeka  Blvd.,  Topeka.  KS  66603,  (913) 
296-4077 

Kentucky 

Thomas  DaName,  Director,  Div.  of 
Unemployment  Insurance,  275  East  Main 
Street,  2nd  Floor,  East,  Frankfort.  KY 
40621,  (502)  564-S263 

Louisiana 

Marianne  Sullivan.  UI  Qaims  Coordinator. 
Louisiana  Dept.  of  Labor,  P.O.  Box  94094, 


Baton  Rouge.  LA  70804-9094,  (504)  342- 
7103 

Maine 

Gail  Thayer,  UI  Director,  Bureau  of 
Employment  Security,  20  Union  Street, 
Augusta,  ME  04330,  (207)  289-2316 

Maryland 

Thomas  Wendel.  Executive  Director, 
Unemployment  Insurance  Division,  Dept 
of  Econ.  ft  Emp,  Development,  1100  Nwth 
Eutaw  Street,  Baltimore,  MD  21201,  (301) 
333-5306 

Massachusetts 

Rena  Kottcamp,  Director  of  Research, 
Division  of  Employment  Security,  Charles 
P.  Hurley  ES  Building.  Boston,  MA  02114, 

(617)727-6556 

Michigan 

Powell  Cozart,  Bureau  Manager,  Audits  and 
Investigations,  MI  Employment  Security 
Commission,  Fisher  Building,  Suite  1030, 
3011  West  Grand  Blvd.,  Detroit,  Ml  48202, 
(313)  876-5691 

Minnesota 

Bob  Dockendorf,  Minnesota  Dept.  of  Jobs  ft 
Training,  QC  Unit,  2nd  Floor,  390  North 
Roberts  Street,  St  Paul,  MN  55101,  (612) 
297-3456 

Mississippi 

Merrill  Merkle,  QC  Supervisor,  Mississippi 
Employment  Security  Commission,  P.O. 
Box  1699,  Jackson,  MS  39215-1699.  (601) 
961-7764 

Missouri 

Marilyn  Hutcherson.  Asst.  Dir.  for  UL 
Missouri  Division  of  Emp.  Security,  P.O. 
Box  59.  Jefferson  Qty.  MO  65104.  (314) 
751-3670 

Montana 

Robert  R.  Jensen,  Administrator, 
Unemployment  Insurance  Division.  P.O. 
fiox  1728,  Helena,  MT  59624,  (406)  444- 
2723 

Nebraska 

Allan  Amsberry,  UI  Director  or  Don  Gammill. 
UI  Program  Evaluation  Administrator,  P.O. 
Box  94600,  LincoUi,  NE  68509-4600,  (402) 
471-9000 

Nevada 

Karen  Rhodes,  PubUc  Information  Officer. 
Nevada  Employment  Security  Dept,  500 
East  Third  Street.  Carson  Qty.  NV  89713. 
(702)  667-4620 

New  Hampshire 

Paul  Grace.  QC  Supervisor,  Quality  Control 
Unit,  New  Hampshire  Dept.  of 
Employment  Security.  10  West  Street. 
Concord.  NH  03301,  (603)  228-4073 

New  Jersey 

Charles  G.  Davis,  Asst.  Commissioner  for 
Employment  Security  ft  Training,  New 
Jersey  Dept  of  Labor.  CN  058.  Trenton,  N) 
08625-0058,  (606)  684  S666 

New  Mexico 
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B«ny  Campbell,  QC  Supervisor,  Quality 
Control  Section,  New  Mexico  Department 
of  Labor,  401  Broadway  NE.,  Albuquerque. 
NM  87103.  (505)  841-a435 

New  York 

Charles  G.  Kilb.  Director,  Division  of  Audit 
k  Compliance,  NY  State  Department  of 
Labor.  State  Oiffice  Campus,  Building  12- 
room  261.  Albany.  NY  12240.  (518)  457- 
0284 

Nattk  Carolina  I 

Preston  L  Johnson,  UI  Director,  Employment 
Security  Comm.  of  NC.  P.O.  Box  25903, 
Raleigh.  NC  27611.  (919)  733-3121 

North  DakoU 

Lyle  Holverson,  Job  Service  North  Dakota. 
P.O.  Box  1537.  Bismarck.  NO  58502,  (701) 
224-282S 

Ohio 

Gay  M.  Gilbert,  Director,  Unemployment 
Compensation  Division,  Bureau  of 
Employment  Services.  145  South  Front 
Street.  P.O.  Box  1618,  Columbus,  OH 
43216,  (614)  466-9756  , 


Parkway.  Nashville,  TN  37245-2700,  (615) 
741-3190 


TeiTy  McHale,  Oklahoma  Employment 
Security  Comm.,  Will  Rogers  Memorial 
OfBca  Bldg.,  rm.  102.  Oklahoma  City.  OK 
73105.  (405)  557-7206  | 

Oregon 

Michelle  Kennedy,  Communications 
Manager,  Oregon  Department  of  Human 
Resources,  Employment  Division,  875 
Union  Street  NE.,  room  303,  Salem,  OR 
97311,(503)378-3216 

PonnayWanU  ' 

Jack  Rudy,  Acting  Director,  Bureau  of 
Unemployment  Compensation,  Department 
of  Labor  k  Industry,  7th  k  Forster  Streets, 
rm.  415.  Harrisbuig,  PA  17121,  (717)  787- 
3547 

Puerto  Rico  ! 

Denia  Gnu  de  Hernandez,  Assistant 
Secretary,  Puerto  Rico  Dept.  of  Labor,  and 
Human  Resources,  505  Munoz  Rivera 
Avenue,  Hato  Rey,  PR  00918,  (809)  754- 
2131 


Marvin  Perry,  Deputy  Director,  Department 
of  Employment  Security,  24  Mason  Street. 
Providence.  RI 02903,  (401)  277-3648 

South  Carolina 

R.  Michael  Baker,  Deputy  Exec  Dir.-UI, 
South  Carolina  Emp.  Security  Comm.,  P.O. 
Box  995,  Columbia,  SC  29202,  (803)  737- 
2400 

South  DakoU  | 

Dermis  Angerhofsr,  Unemployment 
Insurance  Division,  Department  of  Labor, 
P.O.  Box  4730,  Aberdeen.  SO  57402-4730, 
(60S)  622-2005 


Ann  Ridings.  QC  Supervisor,  TN  Department 
of  Employment  Security,  10th  Floor, 
Volunteer  Plaza  Bldg.,  500  James  Robertson 


James  Jackson,  Deputy  Administrator  for  UI, 
Texas  Employment  Commission,  TEC 
Building,  Austin,  TX  78778.  (512)  463- 
2661  or 

Bert  West,  QC  Supervisor,  Texas 
Employment  Commission,  TEC  Building, 
Austin.  TX  78778,  (512)  463-2394 

Utah 

Terry  Bums.  Director.  Unemployment 
Insurance.  Department  of  Employment 
Seciuity,  174  Social  Hall  Avenue,  P.O.  Box 
11249,  Salt  Lake  Qty,  UT  84147,  (801) 
533-2201 

VorvoBt 

Robert  Hcrbst.  Quality  Control  Chief,  Dept.  of 
Employment  k  Training,  P.O.  Box  488, 
Montpelier.  VT  05602.  (802)  229-0311 

Virginia 

F.W.  Tucker.  IV,  Chief  of  Benefits, 
Unemployment  Insurance  Services, 
Virginia  Employment  Commission,  P.O. 
Box  1358,  Richmond,  VA  23211.  (804) 
786-3032 

Washington 

Teresa  Morris,  Director,  WA  Employment 
Security  Department,  Office  of 
Management  Review,  P.O.  Box  9046, 
Olympia,  WA  98507-9046,  (206)  493-9435 

Weat  Virginia 

Andrew  Richardson,  Conmiissioner.  Bureau 
of  Employment  Programs,  112  California 
Avenue,  Charleston.  WV  25305,  (304)  558- 
2629 

Wisconsin 

Chet  Frederick,  Department  of  Industry, 
Labor  and  Human  Relations,  Quality 
Control  Unit.  P.O.  Box  7905,  Madison,  WI 
53707,  (608)  266-6260 

Wyoming 

Beth  Nelson,  Administrator,  Unemployment 
Insurance  Administration,  P.O.  Box  2760, 
Casper,  Wy  82602,  (307)  235-3254 

(FR  Doc.  93-17991  Filed  7-29-93;  8:45  am] 
■LUNQ  COM  4S10-afr-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

IDockotNo.Rm»3-«] 

Duration  of  Copyright  Term  of 
Protection 

AGENCY:  Copyright  Office;  Library  of 
Congress. 

action:  Notice  of  Public  Hearing  and 
Notice  of  Inquiry 

SUMMARY:  The  Copyright  Office 
publishes  this  Notice  to  inform  the 
public  that  it  is  preparing  a  report  on 
the  arguments  for  and  against  possible 


amendment  of  the  copyright  law  to 
extend  the  duration  of  copyright 
protection  under  U.S.  copyright  law.  In 
order  to  assist  in  the  preparation  of  this 
report,  the  Copyright  Office  is 
scheduling  an  open  public  hearing  in 
order  to  gather  input,  as  well  as 
requesting  the  submission  of  written 
comments. 

DATES:  The  public  hearing  will  be  held 
in  room  407.  James  Madison  Memorial 
Building,  101  Independence  Avenue. 
SE.,  Washington.  DC  on  September  29, 
1993  beginning  at  10  a.m.  Those  persons 
who  wish  to  make  oral  presentations 
should  contact  Dorothy  Schrader. 
Copyright  General  Counsel  by  telephone 
at  (202)  707-8380  or  fax  (202)  707-8366, 
one  week  before  the  date  of  the  hearing. 
Written  comments  by  those  persons 
who  are  making  oral  presentations  at  the 
hearing  are  due  one  week  prior  to  the 
date  of  the  hearing;  other  comments 
including  reply  comments  are  due  30 
days  after  the  date  of  the  hearing. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress. 
Department  100,  Washington.  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel.  Copyright  Office,  room  407. 
James  Madison  Memorial  Building.  First 
and  Independence  Avenue,  SE., 
Washington.  DC  20559. 
FOR  FURTHER  INFORMATION:  Dorothy 
Schrader,  General  Counsel,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20540.  Telephone  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Copyright  OfRce  is  conducting  a 
study  examining  the  term  of  protection 
for  copyrighted  works  under  U.S.  law, 
17  U.S.C.  300  et.  seq.  This  study  is 
conducted  in  light  of  the  recent 
developments  in  Europe  favoring 
harmonization  of  the  terms  of 
protection. 

Section  302  of  the  Copyright  Act,  17 
U.S.C.  specifies  the  copyright  term  of 
protection  for  works  created  on  or  after 
January  1. 1978,  the  effiective  date  of  the 
Act.  In  the  case  of  a  work  created  by  a 
natural  author,  the  term  of  copyright 
begins  "from  its  creation"  and  lasts  for 
"the  Ufe  of  the  author  and  fifty  years 
after  the  author's  death."  17  U.S.C. 
302(a).  In  the  case  of  worlds  of  joint 
authorship,  protection  continues  for 
fifty  years  after  the  death  of  the  last 
surviving  author,  section  302(b),  a^d  for 
anonymous  and  pseudonymous  works 
and  works  made  for  hire,  the  term  is 
"seventy-five  years  from  the  year  of  its 
first  publication,  or  a  term  of  one 
hundred  years  from  the  year  of  its 
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craatioD,  w^chever  expires  first" 
Section  302(c). 

The  term  of  life  of  the  author  plus 
fifty  years  embodied  in  the  1976 
Copyright  Act  marked  a  distinct  break 
in  tradition  from  the  first  copyright 
statute  in  1790.  Previous  American 
copyright  law  had  always  established  a 
specific  period  of  protection  (in  the  case 
of  the  1909  Copyright  Act.  28  years  with 
a  potential  for  a  renewal  period  of  an 
additional  28  3rear8)  whidi  commenced 
from  eitherpublication  or  registration  of 
the  vroiic.  The  current  law,  however, 
creates  a  generally  broader  and  less 
specific  period  of  protection  by  utilizing 
the  date  of  the  author's  death,  and 
commences  the  term  of  protection  from 
the  creation  of  the  work,  as  opposed  to 
its  publication  or  registration.!  The 
House  Report  to  the  1976  Act  described 
the  reasons  for  the  change: 

(1)  The  56  year  term  of  protection 
under  the  1909  Act  is  not  long  enough 
"to  insure  an  author  and  his  dependents 
the  fair  economic  benefits  fix)m  his 
works"  due  to  increases  in  normal  life 
expectancy. 

(2)  The  growth  in  communications 
media  substantially  lengthened  the 
commercial  life  of  many  works, 
particularly  serious  works  whose  value 
might  not  be  recognized  until  after 
many  years. 

(3)  Too  short  a  term  harms  the  author 
without  a  corresponding  benefit  to  the 
public,  since  "[tfhe  public  fi^quoatly 
pays  the  same  for  works  in  the  public 
domain  as  it  does  for  copyrighted 
works,  and  the  only  result  is  a 
commercial  windfall  to  users  at  the 
author's  expense." 

(4)  The  death  of  the  author  is  a  more  - 
certain  and  discernible  date  than  the 
publication  of  the  work,  and  means  that 
all  of  the  author's  works  will  go  into  the 
public  domain  at  the  same  time, 
eliminating  the  need  for  keeping  track  of 
variedpublishing  dates. 

(5)  Tne  life-plus-SO  sy$tem  eliminates 
the  need  for  copyright  renewal. 

(6)  The  generous  life-plus-50  term 
compensates  authors  for  the  loss  of 
previously  enjoyed  common  law 
protections,  due  to  faderal  preemption 
of  copyright. 

(7)  The  life-plus-50  term  brings  the 
U.S.  in  line  with  the  term  of  protection 
granted  in  most  foreign  countries  and 
opens  the  way  for  U.S.  adherence  to  the 
Berne  Convention. 

H.R.  Rep.  No.  1476. 94th  Cong.,  2d  Sess. 
134-135  (1976). 

The  life-plus-50  term  has  served  its 
purpose  well  and,  indeed,  was  one  of 


the  key  elements  which  aided  in 
eventual  U.S.  adherence  to  the  Berne 
Convention.  However,  several  recent 
international  developments  have  once 
again  liaised  the  issue  of  whether  the 
duration  of  U.S.  copyright  protection  is 
too  limited. 

2.  Eun^pean  Community  Draft  Directive 

One  significant  development  affecting 
duration  of  protection  in  the 
international  arena  has  bem  a  proposal 
for  a  Council  Directive  published  by  the 
Commissicm  of  the  European 
Commimities  in  March,  1992. 
Concerned  over  the  varying  terms  of 
protection  in  European  countries  and 
the  barriers  to  trade  and  distortions  of 
competition  brought  about  by  those 
differences,  the  Commission  proposed  a 
uniform  standard.  For  natural  authors, 
protection  would  last  for  the  life  of  the 
author  plus  seventy  years.  As  with 
current  U.S.  law,  publication  has  no 
bearing  on  the  term  of  protection  for 
such  works,  since  protection  begins  at 
the  time  of  creation  of  the  work.  Joint 
works  would  likewise  have  the  life- 
plus-70  term  fit>m  the  death  of  the  last 
surviving  author. 

For  anonymous,  pseudonymous  and 
collective  works  and  works  made  for 
hire  (described  as  "works  considered 
under  the  legislation  of  a  Member  State 
to  have  been  created  by  a  legal  person"), 
the  Commission  proposed  a  term  of 
protection  of  seventy  years  fi-om  the 
time  when  ''the  work  is  lawfully  made 
available  to  the  public" — i.e. 
publication.  Art.  I,  para.  3.  Anonymous 
and  pseudonymous  works  do  not 
continue  to  receive  protection  if  it  is 
reasonable  to  presiune  that  the  author 
has  been  deed  for  seventy  yean.  Ait.  I, 
para.  4.  And  for  collective  works  which 
are  works  for  hire,  protection  runs  for 
seventy  years  from  the  date  of  its 
creation.  Art.  I,  para.  6. 

The  Commission  also  proposed 
separate  terms  of  protection  for  so- 
called  "related  ri^ts,"^  only  some  of 
which  are  recognized  under  U.S. 
copyright  law.  Thus,  for  performers,  the 
duration  of  protection  is  fifty  years  from 
the  publication  of  the  fixation  of  the 
performance  or,  if  there  has  been  no 
publication  of  the  fixation,  fifty  years 
from  the  first  dissemination  of  the 
performance.  Likewise,  the  rights  of 
producers  of  phonograms  and  producers 


>  A(  notad  ■bovs.  paWcHioa  ttil)  has 
rigwiSrwM  far  twm  rf  piotKlioB  far  Monyoai 
and  paaudonymoiu  woriu  and  woA*  nutde  far  hire. 


>  "Related  righU"  ot  "neighboring  rights" 
constitute  separata  legal  forms  of  protection  for 
caiegories  of  parsons  wtio  are  not  considared 
copyright  authors  in  the  traditional  sense  under  Iba 
laws  of  many  European  covalries.  Ensasples  are 
broadcasters,  performers,  and  producers  of 
phonoiecords.  VS.  law,  which  does  not  recognize 
neigbbaring  ri^Ms,  treats  soow  of  these  categories 
as  works  of  anibanhip.  sufafact  to  copyright 
protectiaa. 


of  cinematographic  works  nm  for  fifty 
years  from  first  publication,  or  from  the 
date  of  fixation  if  there  has  been  no 
publication.  And  the  rights  of 
broadcasters  run  for  fifty  years  from  the 
first  transmission  of  a  broadcast. 

Although  the  Commission's  proposal 
is  not  without  controversy.  European 
Community  member  states  agreed  in 
Luxembourg  in  mid-June  1993  to  adopt 
the  life-plus-70  term  by  an  8  to  4  vote. 

3.  Berne  Protocol 

The  other  recent  international 
development  affecting  copyright 
duration  is  the  possible  protocol  to  the 
Berne  Convention.  Article  7(1)  of  the 
Beme  Convention  establishes  the 
general  rule  that  "(tlhe  term  of 
protection  granted  by  this  Convention 
shall  be  the  life  of  the  author  and  fifty 
years  after  his  death."  The  Uf»-plus-50 
term  of  protection  is  a  Convention 
minima — i.e.  countries  are  free  to  accord 
greater  protection  than  life-plus-50  if 
they  so  desire.  Numerous  Beme 
countries  currently  grant  such  greater 
protection  (ex.  Brazil  and  Spain  for  60 
years;  Austria,  Germany  and  Franca 
(musical  works)  for  70  years). 

In  a  1991  report  of  the  First  Session 
of  the  Committee  of  Experts  on  a 
Possible  Protocol  to  the  Beme 
Convention,  the  Committee  stated  that 
"it  may  be  justified  to  consider  the 
inclusion  of  a  provision  in  the  possible 
Protocol  under  which  all  references  to 
the  SO  years  in  the  Beme  Convention 
would  be  replaced  by  70  years."  Report 
at  30.  A  certain  period  of  time,  possibly 
5  years,  would  be  granted  to  member 
countries  whose  twm  of  protection  wras 
shorter  than  life-plus-70  to  enact 
legislation  to  raise  their  standards  to  the 
Convention  minima.  If  this  provision  is 
included  in  a  final  protocol  to  which  the 
United  States  should  elect  to  adhere,  the 
United  States  would  be  obligated  to 
amend  Chapter  3  of  the  Copyright  Act 
to  meet  the  life-plus-70  term.  Although 
the  Committee  has  not  formerly  adopted 
the  position  of  hfe-plus-70i,  there 
nonetheless  remains  the  real  possibility 
of  it  someday  becoming  the  Beme 
Conventicm  standard  especially  in  light 
of  the  recent  decision  by  the  European 
Community. 

4.  Copyright  Office  Study  tad  Public 
Hearing 

Because  of  changes  in  the 
international  arena  and  the  extensive 


3  In  its  1992  Report  from  the  Second  Seesica  of 
the  Committee  of  ExperU  on  s  Passible  Protaooi  to 
the  Beme  Conventioo.  the  Commitlaa  noUd  that 
there  was  considerable  discussion  and 
disagreement  orer  a  lifa^us-70  proposal.  Abeent 
general  agraameal.  the  proposal  basbaaa  pustpoaed 
to  bitura  meetiafs  of  the  Conaaittaa. 
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drailation  and  use  of  U.S.  copyrighted 
works  in  foreign  markets,  the  Copyright 
Office  is  studying  the  arguments  for  and 
against  an  expanded  term  of  protection 
in  our  copyright  laws.  In  order  to 
facilitate  this  endeavor,  the  Office 
announces  an  open  public  hearing  to 
address  the  implications  of  an  extension 
to  the  Copyright  Act's  duration  of 
protection.  The  Copyright  Office  also 
requests  that  interested  parties  submit 
formal  written  comments  regarding 
extension  of  the  duration  of  copyright. 
Such  comments  should  address  issues 
related  to  changes  in  foreign  protection, 
such  as  the  efiect  on  marketplace 
competition  and  U.S.  works  in  foreign 
markets,  as  weU  as  issues  related  to 
domestic  protection.  In  order  to  better 
facilitate  discussion  during  the  open 
hearing,  comments  from  those  who 
intend  to  make  oral  presentations  at  the 
hearing  are  due  one  week  prior  to  the 
date  of  the  hearing. 

Dated:  July  26.1993. 
KaJphOaua, 
Register  of  Copyrights. 
[FR  Doc.  93-18107  Piled  7-29-93: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  Noa.  SO-338, 50-339] 


Virginia  Elactrie  and  Powvr  Company 
North  Anna  Power  Station,  Unita  1  and 
2.  Environmantai  Aaaeaament  and 
nnding  of  No  Significant  Impact 

Hie  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  requirements  of 
10  CFR  part  50  appendix  E  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  the  North  Anna  Power 
Station.  Units  No.  1  and  No.  2  (NA-lft2) 
located  in  Louisa  County,  Virginia. 

Envinuunoital  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
temporary  relief  ttom  the  requirements 
of  10  CFR  part  50,  Appendix  E,  Section 
IV.F.2.,  for  the  licensee  at  NA-1&2  to 
anniially  exercise  its  emergency  plan. 
The  one-time  exemption  would  relieve 
the  licensee  from  the  requirement  to 
conduct  the  1993  NA-1&2  Emergency 
Plan  partial  participation  exercise 
which  is  presenUy  scheduled  for  August 
18, 1993. 

The  request  for  exemption  is  based  on 
the  implementation  of  the  licensee's 
emergency  response  capability  during 
the  April  24. 1993  Alert  at  NA-2.  The 
licensee  states  that  the  implementation 


of  the  NA-lft2  and  Corporate 
emergency  plans,  along  with  the 
demonstration  of  the  response 
capability,  satisfy  the  requirements  for 
the  partial  participation  (small  scale) 
exerdse  demonstration  as  specified  in 
the  North  Anna  Emergency  Plan. 

The  licensee  also  states  that  this 
response  demonstration  included 
involvement  of  the  cognizant  State  and 
local  jurisdictions  and  was  critiqued  by 
the  license  and  evaluated  by  the  Nuclear 
ReeulatoiT  Commission  (NRC). 

As  the  implementation  of  the 
emergency  plan  was  demonstrated  and 
evaluated,  me  licensee  concludes  that 
the  adequacy  of  the  emergency 

Ereparedness  program  implementation 
as  already  been  demonstrated  during 
the  year  1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  in 
order  to  reduce  the  duplication  of  the 
demonstration  of  emergency  response 
elements.  The  license  states  that  the 
conduct  of  the  exercise  is  an 
unnecessary  use  of  Federal,  company, 
State  and  local  resources  that  would 
only  serve  to  reconfirm  the  established 
adequacy  of  the  plan  as  well  as  the 
company's  capability  to  implement  the 
plan.  Performance  of  the  1993  NA-1&2 
Emergency  Plan  partial  participation 
exercise,  given  the  licensee's  specific 
circumstances  and  performance  in  this 
area,  represents  an  undue  regulatory 
burden  with  minimal  benefit  to  public 
safety. 

Environmental  Impacts  on  the  Proposed 
Action 

The  proposed  exemption  does  not 
involve  any  measurable  environmental 
impacts  since  the  exemption  deals  with 
the  exercise  of  the  licensee's  emergency 
plan.  Plant  configxiration  and  operations 
are  not  changed.  The  requirements  for 
annual  testing  of  the  NA-1&2 
Emergency  Plan  in  a  partial 
participation  exercise  in  1993  were 
essentially  satisfied  based  on 
implementation  of  the  licensee's 
emergency  response  during  the  April 
24, 1993  alert  at  NA-2.  Thus,  the 
proposed  exemption  would  not  affect 
the  probability  or  consequences  of  a 
potential  reactor  accident  and  would 
not  otherwise  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposied 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  the  action  of 
emergency  plan  exercises.  It  does  not 
affect  nonradiological  plant  effluents 


and  there  are  no  other  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  staff  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  strict  compliance  with  10  CFR 
part  SO,  appendix  £,  section  IV.F.2..  for 
the  licensee  at  NA-1&2  to  annually 
exercise  its  emergency  plan.  The  1993 
NA-1&2  Emergency  Plan  partial 
participation  exercise  would  take  place 
during  the  calendar  year. 

Alternative  Use  of  Resources 

This  exemption  from  the  scheduled 
partial  participation  exercise  on  August 
18. 1993.  would  allow  the  licensee, 
State,  local  agencies  and  NRC.  to 
reallocate  the  resources  that  are 
scheduled  to  support  the  exercise  to 
other  necessary  functions. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Virginia  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  Jime 
18, 1993,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  and  at  the  local  pubUc  docimient 
room  located  at  the  Alderman  Library, 
Special  Collections  Department, 
University  of  Virginia,  Charlottesville. 
Virginia  22903-2498. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bait  C  Buckley, 

Acting  Director.  Project  Directorate  B-2, 
Division  of  Reactor  ProjectB—l/Il.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  93-18201  Filed  7-29-93;  8:45  am] 
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kma  Beetrtc  UgM  A  Power  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
49  issued  to  Iowa  Electric  Light  and 
Power  Company  (lELP  or  the  Ucensee), 
for  operation  of  the  Duane  Arnold 
Energy  Center  (DAEC)  located  in  Linn 
County,  Iowa. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
increase  the  storage  capacity  of  the 
Spent  Fuel  Pool  to  a  maximum  of  3152 
fuel  assemblies,  including  storage 
capacity  for  323  fuel  assemblies  in  a 
proposed  rack  that  could  temporarily  be 
located  in  the  cask  loading  area  of  the 
cask  pit  during  full-core  offloading. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

In  the  course  of  the  analysis,  lELP  has 
considered  the  following  potential  accident 
scenarios: 

1.  A  spent  fuel  assembly  drop  in  the  spent 
fuel  pool  (SFP). 

2.  Loet  of  spent  fuel  pool  cooling  system 
flow. 

3.  A  seismic  event 

The  increased  storage  capacity  of  the  DAEC 
SFP  has  been  analyzed  for  the  existing  fuel 
handling  equipment  and  procedures,  SFP 
cooling  system,  and  seismic  events.  As  with 
the  existing  ndcs,  movement  of  a  spent  fuel 
cask  over  the  SFP  is  prevented  by  safety 
interlocks  and  limit  switches,  as  discussed  in 
the  DAEC  UFSAR  (Reference  Section 


9.1.4.4.5).  Additionally,  all  fuel  movements 
associated  with  this  modification  will  be 
accomplished  in  accordance  with  existing 
fuel  huidling  procedures.  Consequently,  the 
probability  of  dropping  a  fuel  assembly  per 
individual  fuel  movement  is  not  increased. 
This  modification  will  also  necessitate 
movement  of  heavy  loads  within  the  SFP.  No 
heavy  loads  will  be  moved  directly  oyer 
irradiated  fuel.  The  DAEC  SFP  was  reracked 
once  before  in  1979  and  this  modification 
will  employ  simitar  controls.  Thus,  the 
proposed  modification  does  not  increase  the 
probability  of  any  of  the  above  accidents. 

Sections  5  1.1,  5.1.2  and  5.1.6  of  NUREG- 
0612,  entitled  "Control  of  Heavy  Loads  at 
Nuclear  Power  Plants,"  provide  guidance  for 
heavy  load  handling  operations  pursuant  to 
a  spent  fuel  storage  rack  replacement.  Section 
5.1.2  provides  four  alternatives  for  assuring 
the  safe  handling  of  heavy  loads  during  a  fuel 
storage  rack  replacement.  Alternative  (1)  of 
Section  5.1.2  provides  that  the  control  of 
heavy  loads  guidelines  can  be  satisfied  by 
establishing  that  the  potential  for  a  heavy 
load  drop  is  extremely  small,  as 
demonstrated  by  satisfaction  of  the  single- 
failure-proof  crane  guidelines.  The 
provisions  of  alternative  (1)  will  be  met 
during  implementation  of  ibe  subject 
activities. 

NUREG-0554,  entitled  "Single-Failure- 
Proof  Cranes  for  Nuclear  Power  Plants," 
provides  guidance  for  the  design,  fabrication, 
installation  and  testing  of  new  cranes  that  are 
of  a  high  reliability  design.  For  operating 
plants,  NUREG-0612,  Appends  C,  entitled 
"Modification  of  Existing  Cranes,"  provides 
guidelines  on  the  implementation  of 
NUREG-0554  at  operating  plants.  An 
evaluation  of  storage  rack  movements,  which 
will  be  accomplished  by  the  DAEC  Reactor 
Building  crane,  to  determine  conformance 
with  the  NUREG-0612.  Appenduc  C 
guidelines  demonstrated  that  alternative  (1) 
above  is  satisfied,  i.e.,  the  probability  of  a 
drop  of  a  storage  rack  is  extremely  small.  As 
stated  in  the  DAEC  UFSAR,  the  Reactor 
Building  crane  has  a  rated  capacity  of  100 
tons,  which  incorporated  a  design  safety 
&ctor  of  five.  The  maximum  weight  of  any 
existing  or  replacement  storage  rack  and  its 
associated  handling  tool  is  12  tons. 
Therefore,  there  is  ample  safety  fector  margin 
for  movements  of  the  storage  racks  by  the 
Reactor  Building  crane.  This  applies  to  non- 
redundant  load-bearing  components. 
Redundant  special  lifting  devices,  which 
have  a  rated  capacity  sumcient  to  maintain 
the  safety  factors,  will  be  utilized  in  the 
movements  of  the  storage  racks.  As  per 
NUi^C-0612,  Appendix  B,  the  substantial 
safety  factor  margin  ensures  that  the 
probability  of  a  load  drop  is  extremely  low. 

lELP  evaluated  the  consequences  of  a  spent 
fuel  assembly  drop  in  the  spent  fuel  pool  and 
fbimd  that  the  criticality  acceptance 
criterion,  k-effective  is  less  than  or  equal  to 
0.95,  is  not  violated.  In  addition,  IELi>  found 
that  there  was  no  significant  change  in  the 
radiological  consequences  of  a  fuel  assembly 
drop  from  the  previous  analysis.  lELP 
analyses  found  that  the  calculated  doses  are 
well  within  10  CFR  part  100  guidelines.  The 
results  of  an  analysis  show  that  a  dropped 
spent  fuel  assembly  on  the  racks  will  not 


distort  the  racks  to  the  extent  that  they  would 
not  perform  their  safety  function.  Thus,  the 
consequences  of  this  type  of  accident  are  not 
significantly  increased  from  the  previously 
evaluated  spent  fuel  assembly  drops. 

The  probability  and  consequences  of  a 
spent  hiel  cask  drop  will  not  be  affected  by 
the  replacement  of  the  recks.  During  the 
modification  phase  of  the  reracking  project, 
administrative  controls  governing  safe  load 
paths  will  supplant  the  Reactor  Building 
crane  interlocks  and  limit  switches.  The  limit 
switches  represent  a  physical  limitation  on 
Reactor  Building  crane  travel  to  prevent 
heavy  load  movement  over  irradiated  fuel. 
The  proposed  administrative  controls  will 
accomplish  the  same  objective  of  restricting 
movement  of  heavy  loads  to  safis  load  paths. 
Similar  controls  were  implemented  during 
the  previous  SFP  reracking  modification  in 
1979.  Upon  completion  of  the  rerack 
installation,  the  Reactor  Building  crane  safety 
interlock  and  limit  switch  functions  will  be 
restored. 

The  consequence  of  a  fuel  handling 
accident  during  this  modification  has  been 
considered.  No  heavy  loads  will  be  carried 
directly  over  irradiated  fuel.  In  addition,  no 
load  weighing  more  than  the  combined 
weight  of  a  fuel  bundle  and  grapple 
(assumption  for  fuel  handling  accident)  will 
be  carried  in  the  spent  fuel  pool  area  until 
all  fuel  in  the  pool  has  decayed  for  a 
minimum  of  three  months.  This  provides 
sufficient  time  for  decay  of  gaseous 
radionuclides  in  the  fuel  (gap  activity)  such 
that  an  assumed  release  of  gases  from  damage 
to  all  stored  fuel  assemblins  would  result  in 
a  potential  offsite  dose  less  than  10%  of  10 
CFR  part  100  limits.  Therefore,  the 
consequences  of  a  fuel  handling  accident  are 
not  significantly  increased  from  previously 
evaluated  events. 

The  consequences  of  a  loss  of  spent  fuel 
pool  cooling  system  flow  have  been 
evaluated  and  it  was  found  that  sufficient 
time  is  still  available  to  provide  an  alternate 
means  for  cooling  in  the  event  of  a  complete 
failure  of  the  cooling  system.  Thus,  the 
consequences  of  this  type  of  accident  are  not 
significantly  increased  from  previously 
evaluated  loss  of  cooling  system  flow 
accidents. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  will  be 
designed  and  fabricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRC  Regulatory  Guides  and  published 
standards.  The  new  free-standing  racks  are 
designed,  as  are  the  existing  free^anding 
racks,  so  that  the  integrity  of  the  racks  and 
the  pool  structure  is  maintained  during  and 
afier  a  seismic  event.  Thus,  the  consequences 
of  a  seismic  event  are  not  increased  bom 
previously  evaluated  events. 

Therefore,  it  is  concluded  that  the 
proposed  amendment  to  replace  the  spent 
fuel  racks  in  the  spent  fuel  pool  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtun  any  accident 
previously  evaluated? 

lELP  has  evaluated  the  proposed 
modification  in  accordance  with  the 
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guidoiM  of  Iha  NRC  Poiition  Pipn  aotltkd 
"QT  PocittoB  for  Ravlaw  md  Acrsptance  of 
Spmt  PimI  Stangt  md  Handling 
ApplicaboM."  ^^pmpnai^»  NRC  Regulatory 
Guidet.  apprapriata  NRC  Standard  Review 
Plana,  and  appnoriate  industiy  codes  and 
standafda.  In  addition,  lELP  has  reviewed 
several  pravkMtt  NRC  Safety  Evaluation 
Reports  far  raradc  applications  similar  to  this 
propoaad  modiflcation. 

No  unproven  tachnology  will  be  utilized 
either  in  tha  oonstiuction  process  or  in  the 
analytical  tachniquas  necessary  to  justify  the 
planned  fuel  stnraga  expansion.  In  tact,  the 
basic  lerackiag  taonology  in  this  instance 
has  been  davaiopad  and  demonstrated  in 
over  80  applicatioos  far  fuel  pool  capacity 
increases  previously  approved  by  the  NRC 

Further.  JELP  raracked  the  SFP  previously. 
That  modificatioa  was  accomplished 
following  similar  procedures.  This 
modification  will  not  introduce  any  new 
accidents  from  those  previously  analyzed. 

The  temporary  installation  of  a  spent  fuel 
rack  in  the  cask  pit  will  only  be  done  if  the 
storaga  is  necaesary  to  support  full  core 
offloading.  If  this  rack  is  installed,  a  cask 
cannot  be  placed  in  the  cask  pit.  No  heavy 
loads  will  be  allowed  above  the  pit  with 
irradiated  fuel  stored  in  it.  Several  additional 
restrictions  will  be  implemented  if  this  rack 
is  to  be  utilized.  The  analysis  performed  for 
the  SFP  reracking  also  supports  temporary 
installation  of  a  rack  in  the  cask  pit.  The  cask 
pit  is  included  as  part  of  the  SFP  so  that  a 
cask  drop  in  the  water  would,  if  it  results  in 
local  faihira  of  the  floor,  only  drain  the  cask 
pit.  Sixica  a  cask  will  not  be  allowed  in  the 
pit  with  the  temporary  fuel  rack  installed, 
there  is  no  possibility  flor  an  accident 
involving  a  heavy  load  being  dropped  on 
irradiated  fuel,  or  pool  drainage  resulting  in 
uncovered  fiiel. 

Based  upon  tha  foregoing,  EELP  concludes 
that  the  proposed  reracking  does  not  create 
the  possibility  of  a  new  or  diSarent  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  NRC  Staff  Evaluation  Review  process 
has  est^lishad  that  tha  issue  of  margin  of 
safety,  when  applied  to  a  reracking 
modification,  should  address  the  following 
areas: 

1.  Nuclear  criticality  considerations 

2.  Thermal-hydraulic  considerations 

3.  Mechanical,  material  and  structural 
considerations 

The  established  acceptance  criterion  for 
criticality  is  that  the  effective  neutron 
multiplication  factor  k-effective  in  spent  fuel 
pools  shall  be  less  than  or  equal  to  0.95, 
including  all  uncertainties,  under  all 
conditions.  This  margin  of  saliety  has  been 
adhered  to  in  the  criticality  analysis  methods 
for  the  new  rack  design. 

The  methods  used  in  the  criticality 
analysis  conform  to  the  applicable  portions 
of  the  appropriate  NRC  guidance  and 
industry  codes,  standards,  and  specifications. 
The  acceptance  criteria  for  maintaining  fuel 
subcritical  in  the  SFP  is  met  if  k-effective  is 
always  less  than  0.95.  The  SFP  analysis  for 
this  rerack  modification  includes 
uncartaintias  at  9S%/95%  probability  and 


confidence  levals.  tharefiare  tha  proposed 
amendment  does  not  involve  a  significant 
redaction  in  tha  margin  of  safety  for  nuclear 
criticality. 

Conservative  methods  were  used  to 
calculate  the  maximum  fuel  temperature  and 
the  increase  in  temperature  of  the  water  in 
the  spent  fuel  pool.  The  thermal-hydraulic 
evaluation  used  the  methods  previously 
employed  for  evaluations  of  the  present  spent 
fuel  racks  to  demonstrate  that  the 
temperature  margins  of  safety  are 
maintained.  The  propoaed  modification  will 
increase  the  heat  load  in  the  spent  fuel  pool. 
The  evaluation  shows  that  the  existing  spent 
fuel  cooling  system  will  maintain  the  bulk 
pool  water  temperature  at  or  twlow  165*F. 
Thus  a  margin  of  safety  exists  such  that  the 
maximum  allowable  temperatiue  for  bulk 
boiling  is  not  exceeded  for  the  calculated 
increase  in  pool  heat  load.  The  evaluation 
also  shows  that  maximum  local  water 
temperatures  along  the  hottest  fuel  assembly 
are  below  that  for  a  nucleate  boiling 
condition  to  exist.  Thus,  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  spent  fuel  cooling  concerns. 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  racks  is  to  maintain  the  spent 
fuel  assemblies  in  a  safe  configuration 
through  all  normal  or  abnormal  loadings. 
Abnormal  loadings  which  have  been 
considered  are  tlw  effect  of  an  earthquake, 
the  drop  of  a  spent  fuel  assembly,  or  the  drop 
of  any  other  heavy  object  in  the  pool.  The 
mechanical,  material,  and  structural  design 
of  the  new  spent  fuel  racks  is  in  accordance 
with  applicable  portions  of  NRC  Position 
Paper,  "OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications."  dated  April  14. 
1978,  as  modified  January  18, 1979:  Standard 
Review  Plan  3.8.4:  and  other  applicable  NRC 
guidance  and  industry  codes.  The  rack 
materials  used  are  compatible  with  the  spent 
fuel  pool  and  the  spent  fuel  assemblies.  The 
structural  considerations  of  the  new  raclu 
address  margins  of  safety  against  tilting  and 
deflection  or  movement,  such  that  the  racks 
do  not  impact  each  other  during  the 
postulated  seismic  events.  In  addition  the 
spent  fuel  assemblies  remain  intact  and  no 
criticality  concerns  exist.  Thus  the  margins  of 
safety  are  not  significantly  reduced  by  the 
proposed  rerack. 

In  summation,  it  has  been  shovm  that  the 
proposed  spent  fuel  storage  facility 
modifications  do  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

(2)  Create  tha  possibility  of  a  new  or 
different  kind  of  accident  bora  any  accident 
previously  evaluated:  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 

comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  yriW  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  octnir  very 
infi^uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
.the  publication  date  and  f>age  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  30, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interc.^usd  persrais  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
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Building,  2120  L  Street,  NW., 
Washinaton,  DC  20555  and  at  the  local 
public  document  room  located  at  Cedar 
Rapids  Public  Library,  500  Ist  Street, 
Cedar  Rapids,  Iowa  52401.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resuhs  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  H.  Hannon: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jack  Newman,  Esquire  and 
Kathleen  H.  Shea,  Esquire;  Newman  and 


Holtzinger,  1615  L  Street  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  ftetitions  and/or  reouests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154,  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  proceeded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rulM 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41662  (October  15, 1985)).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filled  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission's  rules  in  10 
CFR  part  2,  subpart  G  continue  to 
govern  the  filing  of  request  for  a  hearing 
or  petitions  to  intervene,  as  well  as  the 
admission  of  contentions.  The  presiding 
officer  shall  grant  a  timely  request  for 
oral  argument).  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
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request.  If  the  presiding  officer  grants  a 
reoueat  or  otsI  argument,  anv  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  vrith  the 
hjrbrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  to  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  requests  oral 
argument,  or  if  all  untimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2.  subpart  G 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  26, 1993, 
which  is  available  for  public  inspection 
at  the  Commisuon's  Public  Document 
Room,  the  Golman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  tM  Cedar  Rapids  Public 
Library,  500  1st  Street.  SE..  Cedar 
Rapids,  Iowa  52401. 

Dated  st  Rockvilto,  Maryland,  this  26th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Job  B.  HopUas. 

Acting  Dinctor,  Project  Directorate  111-3 . 
Division  of  Reactor  PrvjectB—ni/tV/V.  Office 
of  Nuchar  Reactor  Regulation. 
[FR  Doc  93-18202  Filed  7-29-93;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


I 


Federal  Salary  Coundl;  Meating 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  notice 
is  hereby  given  that  the  twenty-Hfth 
meeting  of  the  Federal  Salary  Coimdl 
will  be  held  at  the  time  and  place 
shown  below.  The  agenda  for  the 
meeting  will  be  the  discussion  of  issues 
relating  to  the  new  locality-based 
comparability  payments  authorized  by 
the  Federal  &nployees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
meeting  will  be  open. 

DATES:  August  31. 1993,  beginning  at  10 
a.m. 

AOORESSES:  Office  of  Personnel 
Management.  1900  E  Street  NW..  room 
7B09,  Washington.  DC 
FOR  RiRTMER  MPORMATKM  CONTACT: 
Ruth  ODonnell.  Chief,  Salary  Systems 
Division.  Office  of  Personnel 
Management,  1900  E  Street.  NW..  room 


6H31.  Washington.  DC  20415-0001. 
Telephone  number  (202)  606-2838. 

For  the  President's  Pay  Agent 
PatrkieW.lBtllMBn. 
Acting  Deputy  Director. 
(FR  Doc  93-18091  PUad  7-29-93: 8:45  am) 


PEACE  CORPS 

Information  CoUaetlon  Raquaata  Undar 
OMBRavlaw 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C. 
chapter  35).  the  Peace  Corps  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  to  approve  a 
Classroom  Speaker  Form  to  be  used  by 
the  World  Wise  Schools  program 
through  September  1996.  A  copy  of  the 
information  collection  may  be  obtained 
from  Sue  Anne  Athens,  Office  of  World 
Wise  Schools,  Peace  Corps,  1990  K  St. 
NW.  Washington  DC  20526.  Ms.  Athens 
may  be  called  at  (202)  606-3294. 
Comments  on  this  form  should  be 
addressed  to  Jeff  Hill,  Desk  Officer. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Information  Collection  Abstract 

Title:  Classroom  Speaker  Form. 
Frequency  of  collection:  Ongoing  per 
the  ne«ds  of  educators. 

Need  for  and  Use  of  the  Information  ' 

This  form  is  completed  voluntarily  by 
educators  throughout  the  country.  Once 
returned,  the  form  will  provide 
information  regarding  the  specific 
request  of  the  educator.  From  this, 
speakers  or  information  resources  will 
be  provided  from  a  willing  pool  of 
former  Peace  Corps  Volunteers.  The 
effort  to  involve  the  returned  Peace 
Corps  Volunteer  is  an  effort  to  fulfill  the 
third  goal  of  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhfijice  the  Office  of  World  Wise 
Schools  global  education  program. 
Participation  in  the  World  Wise  Schools 
program  is  voluntary. 

Description  of  Respondents 

All  parties  who  are  interested  ip  being 
assisted  by  former  Peace  Corps 
Volunteers.  These  include  educators 
and  librarians  throughout  public  and 
private  school  systems. 

Burden  on  the  Public 

a.  Annual  Reporting  Burden:  1,667 
hours. 

b.  Azmual  Record  Keeping  Burden: 
520  hours. 


UM\ 


c.  Estimated  Maximum  Burden  per 
Response:  20  minutes. 

This  notice  is  issued  in  Washington.  DC  on 
July  20. 1993. 
Joan  Aafare, 

Acting  Associate  Director  for  ManagBment 
(FR  Doc  93-18199  Filed  7-2»-«3;  8:45  am) 
BtUMO  eOOC  MSt-CMI 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Raquaat  for  Extanaion  of  Approval 
Undar  tha  Papanwork  Raduction  Act  of 
Collaction  of  Infonnation  No.  1212- 
0030 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  reqiiest  for  extension 

of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  for  a  currenUy  approved 
collection  of  information.  The  collection 
of  information  has  not  been  materially 
modified.  OMB's  current  approval  of 
this  collection  of  information,  under 
OMB  contit)!  number  1 212-0030. 
expires  on  September  30. 1993.  The 
collection  of  information,  which  is  not 
contained  in  a  regulation,  is  a  survey  of 
insurance  company  rates  for  pricing 
annuity  contracts  that  is  conducted 
under  the  auspices  of  the  American 
Coimcil  of  Life  Insurance. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1212- 
0030),  Washington.  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affain 
Department,  suite  7100,  2020  K  Street 
NW.,  Washington,  DC  20006,  between 
the  hours  of  9  8.m.  and  4  p.m. 
FOR  RIRTHER  MFORMATION  CONTACT: 
Deborah  C  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington.  DC  20006. 
202-778-8850  (202-778-1958  for  TTY 
and  TDD). 
SUPPLEMENTARY  MFORMATION:  The  title 

of  the  collection  of  information  for 
which  extension  of  approval  is 
requested  is:  Survey  of  Nonparticipating 
Single  Premium  Group  Annuity  Rates. 

The  Pensiod  Benefit  Guaranty 
Corporation  (PBGC)  has  promulgated 
regulations  prescribing  actuarial 
valuation  methods  and  assumptions  to 
be  used  in  determining  the  actuarial 
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present  value  of  benefits  under  single- 
employer  plans  that  terminate  (29  CFR 
part  2619)  and  under  multiemployer 
plans  that  iindergo  a  mass  withdrawal  of 
contributing  employers  (29  CFR  part 
2676).  The  PBGC  calculates  interest 
rates  under  those  regulations  each 
month.  In  order  that  the  rates  may 
reflect  current  conditions  in  the 
investment  and  annuity  markets,  the 
PBGC  gathers  data  from  those  markets 
that  are  used  in  setting  the  rates.  The 
Survey  of  Nonparticipating  Single 
Premium  Group  Annuity  Rates  is 
needed  to  give  the  PBGC  information 
about  the  annuity  market  so  that  its 
rates  will  reflect  oooditions  in  that 
market.  The  information  gathered 
through  the  survey  is  used  by  the  PBGC 
in  determining  those  rates. 

The  survey  is  directed  at  insurance 
companies  that  have  volunteered  to 
participate,  most  or  all  of  which  are 
members  of  the  American  Council  of 
Life  Insurance  (ACU).  The  survey  is 
conducted  quarterly.  The  PBGC 
estimates  that  the  total  annual  burden  of 
responding  to  the  survey  is  72  hours. 

Issued  at  Washington.  DC  this  23rd  day  of 
)uly  1993. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  93-18209  Filed  7-29-93;  8:45  am] 
BlUma  OOOC  77W-W-M 


DEPARiyENT  OF  STATE 
[PiAHcMofMoelMS] 

Preparatory  Mealing  for  US. 
Particlpalian  in  IntemaMonat 
Telecommunlcallon  IMon  World 
Telecommunicattoa  Oawatopmant 
Conference  (WTDC);  Meeting 

The  Depaitiaeat  of  State/OP 
announces  that  the  initial  meeting  of 
government  officials  and  private  sector 
rspranatativei  prepuing  lor  U.S. 
putidpation  in  the  IntematioDal 
Telecommunication  Union  (ITU)  World 
Teleoommonicatian  Development 
Conference  (WTDC)  will  be  held  on 
Friday,  August  20. 1993.  from  2  to  4 
p.m.  in  room  3519.  Depeitment  of  State. 
2201  "C'  Street.  NW..  Washington.  DQ 

The  WTDC  is  sdiednied  far  Moch 
21-29, 1994,  in  Buenos  Aires.  The  US. 
will  bepsepering  proposals  adaiwsing 
the  prindpid  to^cs  far  consideraticHi  by 
the  Confamnoe  sudi  as: 

1.  DevefapoMnt  Polidas — 
Organization  and  managemsnt  of 
teleooHununicationa— Jtegulatoiy  and 
structural  issues. 

2.  Investaseat  strategies  and 
mobilization  of  resources  far 


telecommimicatioQ  development 
worldwide. 

3.  Harmonization  of 
telecommunication  networks.  Induding, 
among  others, 

•  Measures  to  enhance  the 
participation  of  developing  countries  in 
the  activities  of  the  standardization  and 
radiocommunication  sectors; 

•  Use  of  the  radio  spectrum  and  the 
geostationary  satellite  oibit; 

•  New  tedmologies  and  applications; 

•  Industrialization,  including  transfer 
of  technology. 

4.  Development  and  management  of 
human  resources — teleoommunicatlon 
management. 

5.  Special  programs  for  the  Least 
Developed  Countries  (LDCs). 

The  purpose  of  this  initial  meeting 
will  be  to  review  the  ConfiBrenca  agenda 
and  to  establish  a  process  for  preparing 
U.S.  positions. 

Mr.  Richard  C.  Beaird.  Acting  U.S. 
Coordinate  and  Director  of  the  Bureau 
of  International  Communications  and 
Information  Policy.  U.S.  Department  of 
State,  will  chair  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  partidpate  in 
the  preparations  for  the  Conference, 
subject  to  instructions  of  the 
Chairperson.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled,  and  individual  passes  an 
required  for  each  attendee. 
Arrangements  must  be  made  in  advance 
of  the  meeting. 

Prior  to  the  meeting,  persons  who 
plan  to  ^tend  should  so  advise  the 
office  of  Ms.  Doreen  F.  McGirr.  OP. 
Room  6317.  Department  of  State. 
Washington.  DC  20520;  telephone  (202) 
647-5220.  FAX  (202)  647-0158.  They 
must  provide  theirname.  title,  company 
name,  sodal  secxuity  number,  and  date 
of  birth.  All  attendees  must  use  the  "C 
Street  entrance  to  the  buikling. 

Dated:  }uly2S.  1993. 
Doreen  F.  MoGiiT, 

Senior  Counselor,  Bureau  cftntemotioiui 
Communications  and  Information  Poiicy. 
(FR  Doc  93-18194  Filed  7-29-93;  8:4S  mn\ 
BiujNO  coos  <n«-«Mi 


Bumau  of  PolMcal-MWtary  Affatre 

[Public  Notica  1844] 

Policy  on  Munitlona  Export  Ucenaee  to 
Nigeria 

agency:  Bureau  of  Political-Military 
Affairs.  Department  of  State. 
ACTION:  Public  notice. 


SUMMARY:  Notice  is  hereby  given  that, 
until  further  notice,  all  license 
applications  and  other  approvals  to 
export  or  otherwise  transfer  commerdal 
defense  articles  at  defense  services  to 
Nigeria  are  being  reviewed  on  a  more 
hi^y  scrutinized  case-by-case  basis 
with  a  presumption  of  denial.  This 
action  is  being  taken  pursuant  to 
Sections  2,  38,  and  42  of  the  Arms 
Export  Control  Act 

EFFECTIVE  DATE:  July  30, 1993. 

FOR  FURTHER  iNFORMATION  CONTACT: 

Dean  Rogers,  Office  of  Defense  Trade 
PoUcy,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202-647- 
4231). 

SUPPLEMENTARY  INFORMATION:  Effective 
immediately,  it  is  the  policy  of  the  U.S. 
Government  to  review  all  Ucense 
applications  and  other  approvals  to 
export  or  otherwise  transfer  commerdal 
defense  artldes  and  defense  services  to 
Nigeria  with  a  presumption  of  denial. 
This  action  is  being  taken  in  response  to 
the  Nigerian  military  regime's 
continuing  refusal  to  allow  an  orderly 
and  timely  transition  to  unhindered 
elected  civilian  government. 

The  licenses  and  approvals  that  are 
affected  include  any  manufactiuing 
licenses,  technical  assistance 
agreements,  technical  data,  and 
commerdal  military  exports  of  any  land 
involving  Nigeria  subject  to  the  Arms 
Export  Control  Act.  This  action  also 
precludes  the  use  in  oonnaction  with 
Nigeria  of  any  exemptions  from 
licensing  or  other  approval 
requirements  included  in  the 
International  Traffic  ia  Anas 
Regulations  (TTAR)  (22  CFR  parts  120- 
130). 

This  action  has  been  taken  pursuant 
to  Sedions  2,  38,  and  42  of  the  Anns 
Export  Control  Ad  (22  U.S.C  2752. 
2778.  and  2791)  and  f  12&.7  of  the  ITAR 
in  furtherance  of  the  fbreiga  policy  of 
the  United  States.  In  accordance  with 
«§  126.3  and  128.7  of  the  ITAR,  aSactad 
persons  desiring  review  of  this  poUcy 
with  regard  to  a  particular  export  may 
petition  the  Director,  OEBoe  of  Defense 
Trade  Controls.  Exceptions  to  this 
policy  will  be  oonsiderBd  on  a  case-by- 
case  basis. 

Dated:  July  23, 1993. 
Robert  L.  GflHaod. 

AssiskuA  Secntarjr,  Anmoa  ofFoliticai- 
unitary  Affairs,  Deparlmenl  of  State. 
[FR  Doc.  93-18195  Filed  7-29-93;  8=45  wU 
BILUNG  COOC  4710-4S-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reporta,  Forma,  and  Recordkeeping 
Requirementa 

AGENCY:  Office  of  the  Secretary,  DOT. 
Acnow;  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 
DATES:  July  22. 1993. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  OfRce  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228. 
Washington.  DC  20503,  (202)  395-7340. 
If  you  anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (202)  366-4735. 
SUPPtEMENTARY  INFORMATION:  Section 
3507  of  title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on  July 
22, 1993: 

DOT  No:  3782. 

OMB  No:  2120-0009. 


Administration:  Federal  Aviation 
Administration. 

Title:  Pilot  Schools— FAR  Part  141. 

Need  for  In  forma  tion :  The 
information  is  needed  to  certify  pilot 
schools  and  insure  that  minimum 
acceptable  training  standards  are  met. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  assure 
continuing  compliance  with  Part  141, 
renewal  of  certiHcates  every  24  months, 
and  for  any  amendments  to  pilot  school 
certificates. 

Frequency:  On  occasion. 

Burden  Estimate:  46,674  hours. 

Respondents:  Businesses/pilot 
schools. 

Form(s):  FAA  Form  8420-8. 

Average  Burden  Hours  Per  Response: 
4  hours  and  12  minutes  reporting;  50 
hours  recordkeeping. 

DOT  No.  3783. 

OMB  No.  2115-0507. 

Administration:  U.S.  Coast  Guard. 

Title:  Cargo  Pump  System  Test. 

Need  for  Information:  This 
information  is  needed  to  ensure  that 
waterfront  facility  cargo  pump  systems 
are  in  compliance  with  the  testing 
requirements  of  the  Ports  and 
Waterways  Safety  Act  of  1972. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  determine 
that  testing  has  been  done  at  each 
facility  and  that  a  record  of  the  results 
have  been  made. 

Frequency.  On  occasion. 

Burden  Estimate:  1,403  hours. 

Respondents:  Owners  or  operators  of 
waterfront  facilities. 

Formls):  None. 

Average  Burden  Hours  Per  Response: 
8  hours  and  IS  minutes  recordkeeping. 

DOT  No:  3784. 

OMB  No:  2115-0143. 

Administration:  U.S.  Coast  Guard. 

Title:  Records  Relating  to  Citizenship 
of  Personnel  on  Units  Engaged  in  Outer 
Continental  Shelf  (OCS)  Activities. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  compliance  with  statutory 
mandates  to  man  or  crew  OCS  facilities 
with  U.S.  citizens  or  permanent  resident 
aliens. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  ascertain  the 
citizenship  of  personnel  employed  on 
the  OCS.  This  requirement  is  used  in 
conjunction  with  the  commercial  vessel 
safety  program. 

Frequency.  On  occasion. 

Burden  Estimate:  1,510  hours. 

Respondents:  Employers  of  personnel, 
and  the  employees  engaged  in 
exploration,  development  and 
production  or  resources  on  the  OCS. 

Fonn(s):  None. 


Average  Burden  Hours  Per  Response: 
3  minutes  reporting;  34  minutes 
recordkeeping. 
DOT  No:  3785. 
OMB  No:  2115-0050. 
Administration:  U.S.  Coast  Guard. 
Title:  Bridge  Permit  Application 
Guide. 

Need  for  Information:  This 
information  collection  is  needed  to 
evaluate  plans  to  construct  bridges  or 
causeways  over  navigable  waters  of  the 
United  States. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
evaluate  the  effect  a  bridge  project  will 
have  on  navigation  and  the 
environment. 
Frequency.  On  occasion. 
Burden  Estimate:  5,600  hours. 
Respondents:  Bridge  permit 
applicants. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
40  hours  reporting. 
DOT  No:  3786. 
OMB  No:  New. 

Administration:  U.S.  Coast  Guard. 
Title:  Recordkeeping  of  Refuse 
Discharges  from  Ships. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
Coast  Guard  to  evaluate  the  waste 
handling  practices  of  the  maritime 
community  and  to  determine  the  level 
of  compliance  with  MARPOL  73/78 
Annex  V, 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information 
collection  to:  (1)  Determine  how  ship- 
generated  waste  is  being  handled;  (2) 
enforce  MARPOL  73/78  Annex  V;  and 
(3)  provide  research  material  in 
evaluating  the  regulatory  program. 
Frequency.  On  occasion. 
Burden  Estimate:  169,372  hours. 
Respondents:  Masters  or  persons  in 
charge  of  oceangoing  vessels. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
7  hours  and  42  minutes  recordkeeping. 
DOT  No:  3787. 
OMB  No:  2115-0042. 
Administration:  U.S.  Coast  Guard. 
Title:  Certificate  of  Discharge  to 
Merchant  Mariners. 

Need  for  Information:  This 
information  collection  is  needed  to 
provide  merchant  mariners  with 
evidence  of  their  sea  service,  determine 
eligibility  of  various  uinion  benefits  and 
to  develop  maritime  sea  service 
statistics  for  the  Federal  Government. 
Proposed  Use  of  Information:  Coast 
Guara  will  use  this  information 
collection  to  establish  sea  service  time 
and  to  determine  qualifications  of 
merchant  mariners  in  issuing  or 
upgrading  their  documents. 


UMI 
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Frequency:  On  ocoasitm. 

Buttien  Estimate:  2,340  houis. 

Respondents:  Merchant  mariners. 

Form(s):  (X-TIBA. 

Average  Burden  Hours  Per  Response: 

3  minutes  reporting. 

DOT  No:  376a. 

OMB  Aib:  2115-0111. 

Administration:  U.S.  Coast  Guard. 

Title:  Course  Approvals  for  Merchant 
Marine  Training  Schools. 

Need  for  Information :  This 
informatian  collection  is  needed  tc 
ensure  that  training  sdiools  desiring  to 
have  a  course  approved  by  the  Coast 
Guard  are  in  compliance  with  the 
statutory  requirements. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  approved  training  received 
by  mariners  can  be  substituted  for 
required  sea  service. 

Frequency:  Every  5  years. 

Burden  Estimate:  3,460  hours. 

Respondents:  Merchant  Marine 
Training  Schools. 

Form(si:  Nona. 

Average  Burden  Hours  Per  Response: 

4  hours  rqraiting;  42  hours 
recordkeeping. 

DOT  No:  3769. 

OMB  No:  New. 

Administration:  Federal  Highway 
Administration. 

Title:  Tran^ioitatian  of  Hazardous 
Materials;  Highway  Routing. 

Need  for  Information:  The 
information  is  needed  by  FHWA  to  meet 
the  requirements  mandated  by  the 
Hazardous  Materials  Transportation  Act 
of  1975,  as  amended  by  the  Hazardous 
MatMials  Uniform  Safety  Act  of  1990,  to 
provide  Federal  standards  for  States  and 
Indian  tribes  if  they  establish,  maintain 
or  enforce  non-radioactive  hazardous 
materials  highway  routing  designations. 

Proposed  Use  of  Information:  The 
information  «vill  be  used  by  FHWA  to 
maintain  a  database  of  highway  routing 
designations  and  to  publish  this 
information  annually  in  the  Federal 
Register  so  carriers  of  placarded  non- 
radioactive hazardous  materials  will 
have  knowledge  of  the  restrictions, 

Frequency:  Annually. 

Bunien  Estimate:  63  hours. 

Respondents:  State  highway  agencies. 

Form(s}:  None. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No:  3700. 

OMB  No:  2115-0066. 

Adxainistmtion:  U.S.  Coast  Guard. 

Title:  Application  for  Tonnage 
Measurement  of  Vessels. 

Need  for  Information:  This 
information  collection  is  needed  to 
ensure  that  tonnage  measurements  are 


taken  on  vessels  before  they  are 
documented  or  recorded  under  the  laws 
of  the  United  States.  Tonnage 
measurements  are  also  needed  to 
determine  the  application  of  U.S.  laws 
required  for  each  vessel. 

Proposed  Use  of  InformaUon:  This 
information  collection  will  be  used  to 
establish  veasel  register  dimensions  and 
tonnages.  Tonnages  are  also  used  as  a 
basis  for  vessel  taxes,  licensing, 
inspections,  safety  requirements  and 
operating  fees. 

Frequency:  Once  (unless  the  vessel  is 
altered). 

Burden  Estimate:  20,620  hours. 

Respondents:  Vessel  owners. 

FoTm(s):  CG-5397. 

Average  Burden  Hours  Per  Response: 
2  hours  and  11  minutes  reporting. 

IX?TAto:3791. 

OMB  No:  2105-0009. 

Administration:  OfBce  of  the 
Secretary. 

Title:  Advisory  Committee  Candidate 
Biographical  Information  Request. 

Need  for  Information :  In  accordance 
with  the  Federal  Advisory  Committee 
Act  (F.L.  92-463),  the  information  is 
needed  to  prepare  an  annual  report  on 
the  membership  of  each  committee  as 
part  of  the  President's  Report  to  the 
Congress  on  Federal  Advisory 
Committees. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine  if 
prospective  members  fit  statutory  and 
other  requirements  for  balance  and 
represent  particular  interest  groups  or 
affected  parties. 

Frequency:  Once  per  candidate  for  a 
two  or  three-year  term. 

Burden  Estimate:  35  hours. 

Respondents:  Individuals  being 
considered  for  appointment  to  DOT 
advisory  committees. 

Fonn(s):DOT  1120.1. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting;  1  hour 
recordkeeping. 

ZX)TA/o.3792- 

0MB  No:  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Kansas  City  Center  Customer 
Satisfaction  Questionnaire. 

Need  for  Information:  As  part  of  Total 
Quality  Management,  the  Kansas  Gty 
Air  Route  Traffic  Control  Center 
(ARTCC)  wants  to  have  contact  with 
their  customers  to  assure  that 
customers'  needs  are  being  met  and  that 
service  is  improved. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  facility 
to  solve  problems  and  to  generally 
improve  service  to  the  public.  Problems 
that  cannot  be  solved  at  tfie  facility  level 
will  be  escalated  to  the  regional  leveL 


Frequency:  Annually. 

Burden  Estimate:  25  hours. 

Respondents:  Users  of  the  Kansas  City 
ARTCC. 

Form(s):  ZKC  Form  7010-1. 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No.  3793. 

OMB  Afo:  New. 

Administration:  Federal  Avi^oo 
Administration. 

Title:  Airworthiness  Standards; 
Occupant  Protection  Standards  for 
Commuter  Category  Airplanes. 

Need  for  Information ;  The 
information  is  needed  to  check  for 
compliance  of  seat  flammability. 

Proposed  Use  of  Information:  The 
information  collected  will  be  a  record  of 
the  test  results  on  seat  cushion 
flammability.  The  tests  will  be 
performed  by  manufacturers  of  seat 
cushions  and  will  become  a  part  of  the 
type  certification  basis  for  the  airplane. 

Frequency:  On  occasion. 

Burden  Estimate:  2.5  hours. 

Respondents:  Businesses  (airplane 
seat  manufacturers). 

Formls):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

ZJOTNo;  3794. 

OMB  No.  2120-0536. 

Administration:  Federal  Aviation 
Administration. 

Title:  Security  Programs  for  Foreign 
Air  Carriers. 

Need  for  Information:  Section 
129.25(e)(1)  requires  each  foreign  air 
carrier  landing  or  taking  off  in  Ote 
United  States  to  submit  a  security 
program  for  the  Administrator's 
acceptance  to  ensure  adequate  security 
measures  are  being  implemented  by 
those  foreign  air  carriers. 

Proposed  Use  of  Information:  The 
written  security  programs  of  the  foreign 
air  carriers  will  be  used  by  the 
Administrator  to  ensure  that  adequate 
security  measures  are  being 
implemented  by  foreign  air  carriers  with 
respect  to  operations  to,  within,  and 
from  the  United  States. 

Frequency:  One  time. 

Burden  Estimate:  25,280  hours. 

Respondents:  Foreign  air  carriers/ 
governments. 

Formis):  None. 

Average  Burden  Hours  Per  flesponse: 
160  hours  reporting. 

DOT  No:  3795. 

OAfB  No:  2132-0547. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  11(a)  University 
Research  and  Training  Program. 

Need  for  Information:  Information  is 
needed  to  determine  the  eligibility  of 
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grant  applicants  and  to  assure  that  all 
FTA  and  Federal  requirements  are  met. 

Proposed  Use  of  Information:  The 
information  will  be  used  for  certain 
research  purposes  that  address  specific 
public  transportation  problems  and 
policy  issues. 

Frequency:  Annually,  quarterly. 

Burden  Estimate:  4,727  hours. 

Respondents:  Federal  agencies  or 
employees,  non-profit  institutions. 

Fontt(s):  None. 

Average  Burden  Hours  Per  Response: 
39  hours  and  24  minutes  reporting. 

DOT  No.  3796. 

OMB  No.  2132-0546. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  6  of  the  Federal  Transit 
Act,  as  amended. 

Need  for  Information:  The 
information  is  needed  as  part  of  the 
application  for  grants  and  cooperative 
agreements  and  as  a  project 
management  tool.  I 

Proposed  Use  of  Information:  The 
purpose  of  the  data  is  to  assist  FTA  in 
providing  technical  assistance  to 
improve  mass  transportation  (facilities, 
equipment,  etc.]  and  to  assist  State  or 
local  governments,  and  transit  and 
planning  agencies  in  such 
improvements. 

Frequency:  Quarterlv.  semi-annually, 
annually. 

Burden  Estimate:  31,240  hours. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  and  non-profit  organizations. 

Form(s):  SF-424. 

Average  Burden  Hours  Per  Response: 
11  hours  and  24  minutes  reporting. 

DOT  No;  3797. 

0MB  No;  2132-0551. 

Administration:  Federal  Transit 
Administration. 

Title:  Section  10  Managerial  Training 
Program. 

Need  for  Information:  Collection  is 
necessary  to  assist  the  Federal 
Government  in  providing  important 
training  programs  for  the  transit 
industry. 

Proposed  Use  of  Information: 
Information  will  be  used  to  determine 
the  eligibility  of  grant  applicants,  assiire 
that  FTA/Federal  requirements  are  met, 
and  to  collect  data  on  the  number  of 
transit  employees  trained  and  the  cost 
effectiveness  of  the  training  grant 
program. 

Frequency:  Annually,  semi-annually, 
quarterly. 

Burden  Estimate:  1,412  hours 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  and  non-profit  institutions. 

Form(s):  None. 


UMI 


Average  Burden  Hours  Per  Response: 
3  hours  and  36  minutes  reporting. 

IX5T  No;  3798. 

OA£B  No:  2127-0512. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(except  VIN  numbers).  49  CFR  571.105. 
205.  209  and  Part  567. 

Need  for  Information:  The 
information  is  necessary  because  motor 
vehicles  and  motor  vehicle  equipment 
must  be  properly  labeled  to  provide  for 
safe  operation  by  users,  and  to  ensure 
prompt  identification  of  such 
equipment  in  the  event  of  safety-related 
defects. 

Proposed  Use  of  Information:  The 
information  is  used  to  ensure  the  proper 
handling  of  equipment,  to  certify 
compliance  with  applicable  safety 
requirements,  and  to  determine  product 
liability. 

Frequency:  On  occasion. 

Burden  Estimate:  71,095  hours. 

Respondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
3  minutes  reporting. 

DOT  No;  3799. 

OMB  No:  2127-0038. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Assigning  DOT  Code  Numbers 
to  Glazing  Materials. 

Need  for  Information:  Federal  Motor 
Vehicle  Safety  Standard  No.  205 
requires  all  automotive  glazing  materials 
to  be  certified  by  affixing  a  DOT  Code 
Number  on  each  piece  of  glazing 
material  manufactured.  The  DOT  Code 
is  assigned  by  NHTSA. 

Proposed  Use  of  Information:  The 
information  is  used  to  identify  the 
manufacturer  if  a  defect  is  foimd  in  the 
glazing  material. 

Frequency:  On  occasion. 

Burden  Estimate:  11  hours. 

Respondents:  Manufacturers  of 
Glazing  Materials. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

DOT  No;  3800. 

OMB  No:  2133-0015. 

Administration:  Maritime 
Administration. 

Title:  Trustee's  Supplemental 
Certification. 

Need  for  Information:  The  Shipping 
Act  of  1916,  as  amended,  requires  the 
approval  of  banks  and  trust  companies 
to  act  as  Trustees  under  certain  ship 
financing  trusts  and  provides  a 
procedure  for  assuring  the  validity  and 
preferred  status  of  certain  mortgages  on 
U.S.-flag  vessels.  The  approved  bank  or 


trust  company  is  required  to  furnish  its 
supplemental  certification  every  five 
years  in  order  to  remain  on  the  roster  of 
Approved  Trustees. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the 
Maritime  Administration  to  determine 
whether  the  bank  or  trust  company 
continues  to  qualify  financially  to  act  as 
Trustee  under  ship  financing 
guarantees. 

Frequency:  Every  five  years,  or  when 
requested  for  ship  financing  closings. 

Burden  Estimate:  49  hours. 

Respondents:  Banks,  Trust 
Companies. 

Formis):  MA-580. 

Average  Burden  Hours  Per  Response: 
45  minutes  reporting. 

DOT  No;  3801. 

OMB  No;  2125-0028. 

Administration:  Federal  Highway 
Administration. 

Title:  Highway  Performance 
Monitoring  System. 

Need  for  Information:  The 
information  is  needed  by  the  FHWA  to 
evaluate  the  effectiveness  of  Federal-aid 
highway  safety  programs  and  future 
highway  needs. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  plan,  design 
and  administer  safe  and  efficient 
transportation  systems;  to  develop  and 
implement  legislation:  to  prepare 
reports;  and  to  respond  to  inquiries, 
including  those  of  the  Congress. 

Frequency:  Annually. 

Burden  Estimate:  111,013  hours. 

Respondents:  State  highway  agencies. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
1,982  hours  reporting. 

DOT  No;  3802. 

OMB  No;  2133-0508. 

Administration:  Maritime 
Administration. 

Title:  Claims  Against  the  Maritime 
Administration  Under  the  Federal  Tort 
Claims  Act. 

Need  for  Information :  The 
information  is  necessary  to  process  and 
settle  claims  involving  the  Maritime 
Administration  under  the  Federal  Tort 
Claims  Act. 

Proposed  Use  of  Information:  The 
information  is  used  to  evaluate  and 
allow,  disallow,  or  settle  claims. 

Frequency:  Chi  occasion. 

Burden  Estimate:  22  hours. 

Respondents:  Claimants. 

Form(s):  SF-95. 

Average  Burden  Hours  Per  Response: 
2  hours  reporting. 

DOT  No;  3803. 

OMB  No;  2127-0511. 

Administration:  National  Highway 
Traffic  Safety  Administration. 
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Title:  Child  Restraint  Systems,  49  CFR 
571.213. 

Need  for  Information:  Manufacturers 
are  required  to  provide  each  child 
restraint  with  a  permanently  attached 
label  and  an  instruction  brochure  which 
gives  the  model,  manufacturer's  name, 
date  of  manufactiue,  certification  that 
the  seat  conforms  with  Federal  Motor 
Vehicle  Safety  Standard  No.  213,  and 
owner's  name  and  address  in  the  event 
of  a  recall. 

Proposed  Use  of  Information:  The 
information  is  used  to  inform  the 
consumer  of  the  di^rent  models  of 
child  safety  seats  and  how  they  are  to 
be  installed  in  passenger  cars;  to 
instruct  the  user  on  the  importance  of 
registering  the  restraint:  and  to  notify 
the  child  restraint  owner  in  the  event  of 
a  recall. 

Frequency:  On  occasion. 

Burden  Estimate:  133,000  hours. 

Respondents:  Manufacturers. 

Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
1  minute  reporting;  5,400  hours 
recordkeeping. 

Issued  in  Washington,  DC  on  July  22, 1993. 
Cynthia  C  Rand, 
Director  of  Information  Resource 
Management. 

[FR  Doc.  93-18205  Filed  7-29-93;  8:45  am] 
nujNQ  cooe  4sie-«-p 


Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  and  Use  Passenger  Facility 
Charge  (PFC)  at  Washington  Dulles 
International  Airport.  Chantilly,  VA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Washington 
Dulles  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  die  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street,  Suite  300, 
Falls  Church,  Virginia  22046. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  James  A. 
Wilding,  General  Manager  of  the 
Metropolitan  Washington  Airports 
Authority,  at  the  following  address: 
Metropolitan  Washington  Airports 
Authority,  44  Canal  Center  Plaza, 
Alexandria,  Virginia  22314. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Washington  Airports  Authority  under 
Section  158.23  of  Part  158. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  Mendez,  Manager,  Washington 
Airports  District  Office.  101  West  Broad 
Street,  Suite  300,  Falls  Church,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenues  from  a  PFC  at 
Washington  Dulles  International  Airport 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  24. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  The  Metropolitan 
Washington  Airports  Authority  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  21, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1. 1993 
Proposed  charge  expiration  date:  August 

6,2003 
Total  estimated  PFC  revenue: 

$199,752,390 

Brief  description  of  proposed 
pro)ect(s): 
— New  Midfield  Facilities,  including 

Aprons/Taxiways  and  Electrical 

services 
— Midfield  Apron.  Service  Building  and 

Fuel  Line  (Bravo  Ramp) 
— ^Replace  Airfield  Lighting  Circuits 
— Airfield  Signage 
— Perimeter  Fencing 
—North  Service  Road  Upgrades 
— Reconstruct  Dulles  Access  Highway 

and  Bridges 
— ^Mobile  Lounge  Road  and  Apron  Area 
— Access  Road,  Third  Lane  Phase  I 
— Holding  Apron,  Runway  IR 
— Holding  Apron  19R 
— ^Touch  Down  Zone  Lighting.  Runway 

IL 
—Extend  Taxiway  E-2  to  E-7 


— Interim  Financing  Cost 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  On 
Demand  Air  Taxis  filing  FAA  Form 
1800-31  Any  person  may  inspect  the 
application  in  person  at  the  FAA  offiqs 
listed  above  \mder  "FOR  FURTHER  ^ 

INFORMATION  CONTACT'  and  at  the  FAA" 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  The 
Metropolitan  Washington  Airports 
Authority. 

Issued  in  Jamaica,  New  York  on  July  19, 
1993. 

Louis  P.  DeRoM. 

Manager,  Airports  Division,  Eastern  Begion. 
[FR  Doc.  93-18206  Filed  7-2»-93;  8:45  am) 
Biuma  cooE  mio-is-m 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Crawford  and  Perry  Counties,  Indiana 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTKM:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  is  issuing  this  notice  to 
advise  the  public  that  an  environmental 
impact  statement  will  be  prepared  for 
the  proposed  construction  of  a  new  road 
section  of  state  road  145  from  Interstate 
64  (1-64)  near  the  town  of  St.  Croix 
northward  to  the  existing  intersection  of 
SR  145  and  SR  164  for  an  approximate 
distance  of  8.3  to  9.6  miles  depending 
on  the  alternate  selected.  The  project  is 
located  in  the  southern  Indiana  counties 
of  Crawford  and  Perry. 
FOR  FURTHER  INFORMATION  CONTACr.  Mr. 
Larry  Heil.  Stafl' Environmentalist. 
Federal  Highway  Administration. 
Federal  Office  Building.  575  North 
Pennsylvania  Street,  room  254. 
Indianapois,  IN  46204.  Telephone  (317) 
226-7491. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Indiana 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed 
construction  of  a  new  segment  of  State 
Road  145  in  Crawford  and  Perry 
counties  of  southern  Indiana,  llie 
proposed  alignments  generally  follow 
three  dlff'erent  corridors  through  the 
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region.  The  aligBmenU  vuy  in  length 
from  9.57  miles  for  Alternate  1,  or  9.60 
miie*  for  AHafnat*  2  and  a.35  miles  for 
the  third  atoraato;  The  laat  alternate 
uses  mora  of  the  aodstiiig  state  road  14S 
than  any  of  the  olbar  alignments.  The 
propoaad  loadiway  sactiwi  will  be  a  2 
laoe  CMdiity  fauiH  to  current  standards. 
It  will  also  inchide  several  small  bridges 
ecioas  tlM  various  small  to  inkarmittoit 
waterways.  This  project  will  provide  a 
more  dirsct  acoeas  to  the  Patoka 
Raswoir  aixl  its  facilities  from 
interstate  64.  This  route  will  reduce  the 
distancs  traveled  to  the  reservoir  by 
about  five  milea  for  some  of  the  visitors. 

The  following  alternatives  are  being 
considered:  (1)  Do-nothing:  (2}  Alternate 
1  (length  9.57  miles):  (3)  Alternate  2 
(length  9.6  miles);  (3)  Alternate  3  (length 
8.35  miles):  (4)  Improve  existing  SR  145 
(either  totally  or  TSM  improvements). 

The  project  has  been  coordinated  with 
the  following:  Indiana  Depairtment  of 
Natural  Rasourcas.  U.S.  Fish  and 
Wildlife  Sarvioa.  U.S.  Forest  Service. 
U.S.  Soil  Conservation  Service.  Indiana 
Aeronautics  Commission,  Indiana 
Department  of  Environmental 
Managanant.  U.&  Department  of  the 
Interior,  Army  Corps  of  Engineers, 
Crawford  County  Community  Sd>ool 
Corporalian,  Pasry  Central  Community 
School  Corporation,  local  health 
departmenU,  county  commissioners  and 
state/local  poHce  agencies. 

No  public  informational  meeting  has 
been  held  as  of  this  date.  Notification  of 
public  meetinss  or  hearing  will  be 
advertised.  Public  notice  will  be  given 
of  the  time  and  place  of  the  public 
hearing.  The  draft  Environmental 
Impact  Statement  uoll  be  available  for 
public  and  agency  review  and  comment. 
At  this  point  in  the  planning  process,  it 
is  not  expected  that  a  formdf  scoping 
meeting  will  be  held. 

To  iinure  that  the  fuH  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  ara  invited  from  all 
intereslsd  partiaa.  Agaodea, 
organiaatkns  and  individuals  interested 
in  submitting  coynutnts  and/or 
questions  should  direct  them  to  PHWA 
at  the  acklrass  provided  rt>ove. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  30L2t5,  (ISghway  Research. 
Planaixig  and  ConstructioB).  Tha  provisions 
of  0MB  Ciroikr  A-95  legvdiag  State  and 
local  daariagbousa  review  of  Federal  and 
Federally  assisted  programs  and  projects 
apply  to  this  program.) 

AssiMttmt  DMtitm  Administrator. 

IndianapoUt,  Indiana. 

[FR  Doc  93-18138  Filed  7-29-93;  8:45  am) 


DEPARTMENr  OF  THE  TREASURY 

Public  MormatiOA  CoMMHon 
Raqulwsaowte  guliiiJIIsil  to  OMB  lor 
Roviow. 

)uly  26. 1993. 

The  Department  of  Tlraasury  has 
submittea  the  following  public 
information  cottaction  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Conies  of  die 
submissk>n(s)  may  be  imtained  by 
calling  the  Treasury  Bureau  Clearanca 
OfBcer  listed.  Coimnents  regarding  diis 
information  collection  should  ba 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Dispattmant  of  tha 
Treasiiry.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Aveooe.  NW.. 
Washington.  DC  20220. 

Internal  Kevenua  Service 

Ol^a  NuBiber:  New. 

Form  Nutaber:  None. 

TVpe  of  Review:  New  collection. 

TtUe:  Bufblo  Business  Assistance 
Canter  Focus  Group  Interviews. 

Description:  The  Buffslo  District  plans 
to  open  an  asaistuice  for  small  business 
owners  in  Octc4)er  1993.  Focus  group 
moderators  from  Research  Division  will 
conduct  focus  group  interviews  with  the 
Buffialo  businaes  community  to  solicit 
their  opinions  on  tha  products  and 
services  needed  at  the  center. 

Respondents:  Small  businesses  or 
ormnizations. 

Estimated  Number  of  Respondeats: 
130. 

Estimated  Burden  Hours  Per 
Respondent 

Screening  Call— 5  ninutaa 

Focus  Group  Intetviews — 2  ho<us 

Travel  Time—1  hour 

Frequency  of  Response:  Other  (One- 
time study). 

Estimated  Total  Reportiag  Borden:  91 
hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Intamal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderbauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washingjlon.  DC  20503. 
UisK.HoUand. 

Departmeatal  fieports.  hAattagmeat  Officer. 
[FR  Doc  93-18265  Pikd  7-29-93: 8.-45  ami 
BajjNQ  cooa  4S30-ei-r 


Public  Information  ColtocUon 
Requlremonts  Submitted  to  OMB  1 


July  26. 1993. 


The  Department  of  Treasury  has 
submitted  the  following  pubUc 
infbrmatioa  collection  requirsmait(s)  to 
OMB  for  review  and  clearance  under  tha 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Cc»iea  of  the 
submission(8)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Coouneots  regarding  this 
information  collection  ahould  be 
addrmsed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Offif»r,  Department  of  tha 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Intamal  Revenue  Service 

OMB  Number.  New. 

Form  Number.  IRS  Form  9550  . 

Type  of  Review:  New  collection. 

Title:  Application  to  Develop 
Software  for  the  1993  1120-A/PC 
Format  Return,  U.S.  Corporation  Short- 
Form  Income  Tax  Return. 

Description:  Form  9550  will  be  filled 
in  by  sohware  developers  and  submitted 
to  IRS  as  an  application  for  producing 
software  for  Form  1120-A/PC 
Distributed  Input  System  (DIS)  data 
processing  tax  returns. 

Respondents:  Businesses  or  other  tor- 
profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency ^  Response:  Annually  . 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number  1545-0091. 

Form  Mimber  IRS  Form  1040X. 

Type  of  Review:  Revisicm. 

Title:  Amended  U.S.  Individual 
Income  Tax  Return. 

Description: Form  1040X  is  used  by 
individuals  to  claim  a  refund  Of  income 
taxes,  pay  additional  income  taxes,  or 
designate  a  dollar  to  a  presidential 
election  campaign  fimd.  The 
information  is  needed  to  help  verier  that 
the  individual  has  correctly  figured  his 
or  her  income  tax. 

Respondents:  bidividuals.  Farms, 
Businesses  or  other  fior-profit.  &Ball 
businesses  or  organizationa. 

Estimated  Nvmber  of  Respondents/ 
Recordkeepers:  2,395.000. 
Estimated  Harden  Hours  Per 
Respondent/Recordkeeper: 

Recofdkeeping — 1  hour.  12  minutes 

Learning  about  the  law  or  the  form — 
20miiHites 

Preparing  the  form — ^1  hour.  10 
mini^es 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,879,550  hours. 


UMI 
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dearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue.  NW.  .Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  93-18266  Filed  7-2*-93:  8:45  ami 
MUMO  OOOC:  4Me-»1-# 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot)iecta  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  PR  13359.  March  29. 1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27. 1985  (50  FR  27393.  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Eighteen 
Century  Dutch  Watercolors  from  the 
Ripcsmuseum  Printroom.  Amsterdam" 
(see  list).i  imported  firom  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Frick 
Collection.  New  York.  New  York.  fit)m 
on  or  about  September  13, 1993,  to  on 
or  about  November  7. 1993;  the  Center 
for  Fine  Arts.  Miami,  Florida,  from  on 
or  about  November  20, 1993  to  on  or 
about  January  2, 1994;  and  the  Flint 
Institute  of  Arts  from  on  or  about 
January  15, 1994  to  on  or  about 
February  27, 1994,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  )uly  27, 1993. 
R.  Wallace  Stnart, 
Acting  General  Counsel. 
iFR  Doc.  93-18267  Filed  7-2&-93:  8:45  am] 
ILUMO  COOi  M30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Secretary's  Educational  Aaaittance 
Advisory  Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Secretary's  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  3692,  will  be  held  on  August  23 
and  24. 1993.  from  8:30  a.m.  to  4:30 
p.m.  each  day.  The  meeting  will  take 
place  at  The  Vista  Hotel,  1400  M  Street, 
NW.,  Washington  DC  20005.  Meeting 
room  nimiber  to  be  posted  in  lobby  of 
hotel.  The  purpose  of  the  meeting  will 
be  to  discuss  Veterans  Affairs  education 
issues. 

The  meeting  will  be  Of>en  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  Dollarhide,  Executive  Secretary, 
Veterans'  Education  Advisory 
Committee  (phone  202-233-2152)  prior 
to  August  16, 1993. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  10  a.m.  on  August  24, 
1993. 

Dated:  July  21. 1993. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer 
IFR  Doc.  93-18167  Filed  7-29-93;  8:45  ami 
Biuma  cooc  t3»-ei-M 


I A  copy  of  this  lUt  may  be  obtained  by 
contactiiig  Ms.  Cornelia  Sheaban  of  the  Office  of  the 
Genaral  Oninsal  of  USIA.  The  telephone  number  is 
202/61»-S077,  and  the  addie**  is  room  700,  U.S. 
Information  Agency.  301  Fourth  Street.  SW., 
Wa^ii^gton.  DC  20547. 


Privacy  Act  of  1 974;  Report  of 
Amended  Matching  Program 

AGENCY:  Department  of  Veterans  Afiiairs. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
matching  program  matching  Social 
Security  Administration  (SSA)  income 
tax  records  with  VA  pension, 
compensation  and  parents'  dependency 
and  indemnity  compensation  records. 
The  match  will  include  the  records  of 
current  VA  beneficiaries  as  well  as 
records  of  former  beneficiaries. 

The  goal  of  this  match  is  to  compare 
income  and  employment  status  as 
reported  to  VA  with  income  tax  records 
maintained  by  SSA.  This  is  a 
reinstatement  of  a  matching  program 
which  expired  September  30, 1992. 

The  Department  of  Veterans  Affairs 
(VA)  plans  to  match  records  of  veterans 
and  surviving  spouses  and  children  who 


receive  pension  and  parents  who 
receive  dependency  and  indemnity 
compensation  (DIC)  from  VA  with 
income  tax  records  maintained  by  SSA. 
VA  also  plans  to  match  records  of 
veterans  who  are  receiving 
compensation  pursuant  to  a  rating  of 
disability  awarded  by  reason  of  inability 
to  secure  or  follow  a  substantially 
gainful  occupation  as  a  result  of  a 
service  connected  disability  or 
disabilities,  not  rated  as  total  with  wage 
and  self-employment  income  tax 
information  maintained  by  SSA.  The 
match  with  SSA  will  provide  VA  with 
data  fit)m  the  SSA  Earnings  Recording 
and  Self-Employment  Income  System. 

VA  will  use  the  data  to  update  the 
master  records  of  VA  beneficiaries 
receiving  income  dependent  benefits 
and  to  adjust  VA  benefit  payments  as 
prescribed  by  law.  Currently, 
information  about  a  VA  beneficiary's 
receipt  of  wages,  self  employment  and 
other  income  as  well  as  employment 
status  is  obtained  fit>m  reporting  by  the 
beneficiary.  The  proposed  matching 
program  will  enable  VA  to  ensure 
acairate  reporting  of  income  and 
employment  status. 

Records  To  Be  Matched 

The  VA  records  involved  in  the  match 
are  the  VA  system  of  records. 
Compensation.  Pension,  Education  and 
Rehabilitation  Records— VA  (58  VA  21/ 
22)  contained  in  the  Privacy  Act 
Issuances,  1991  compilation.  Volume  11. 
pages  967-971  as  amended.  The  SSA 
records  consist  of  information  from  the 
Earnings  Recordings  and  Self- 
Employment  Income  System  HHS/SSA/ 
OSR,  09-60-0059.  In  accordance  with 
Title  5  U.S.C.  subsection  552a(o)(2)  and 
(r).  copies  of  the  agreement  are  being 
sent  to  both  Houses  of  Congress  and  to 
the  Office  of  Management  and  Budget. 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

The  match  is  estimated  to  start  August 
1, 1993.  but  will  start  no  sooner  than  30 
days  after  publication  of  this  Notice  in 
the  Federal  Register,  or  30  days  after 
copies  of  this  Notice  and  the  agreement 
of  the  parties  is  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget,  whichever  is  later,  and  end  not 
more  than  18  months  after  the 
agreement  is  properly  implemented  by 
the  parties.  The  involved  agencies'  Data 
Integrity  Boards  (DIB)  may  extend  this 
match  for  12  months  provided  the 
agencies  certify  to  their  DIBs,  within 
three  months  of  the  ending  date  of  the 
original  match,  that  the  matching 
program  will  be  conducted  without 
change  and  that  the  matching  program 
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has  been  canductod  in  compBance  with 
the  origtnal  mrtrhing  prayam. 
AOOfCnO:  IiiliMlnrt  iadividuals  may 
commant  aa  tha  ptapoaad  mat  rhua  by 
writiiig  to  tha  Dkactar,  Companatinn 
and  Panaian  Sarrica  (21).  Department  of 
VatHana  Afhixa.  810  VaoBont  Avenoe. 
NW.  WmU^Umu  DC  2042Q. 

WW  WWII  wmomumou  comtact; 

David  G.  Spivay  (213^,  (202)  233-3504. 

SIVPLBHNMfW  MPONHKHCNC  Tula 
informatioa  iaiaqviiad  bf  Tltla  5  U.S£. 
subsactioB  552a(^12).  tha  Ptivacv  Act 
of  1974.  A  copy  of  Aia  notica  baa  baan 
proridad  to  both  Hooaea  of  Congraaa 
and  the  Offioa  of  Mmageoiant  and 
Budget. 
Apixovwl:  July  21. 1993. 


Sflcratmy  o/ VMaaaa  AjB^UB. 

(FR  Doc  9»-iaiM  niKi  7-29-93: 8c45  mb) 


Privwy  Ad  Of  1874»  AoMndmMl  of 
Routtnol 


UMI 


action:  Notice;  amandnmnt  of  routina 
uses. . 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C  552a(e).  notica  is 
hereby  given  that  Ae  Dapailnieiit  of 
Veterans  Afliirs  (VA)  is  am«>ding  a 
routine  msb  statement  that  appeers  in  19 
systems  (rf  records. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amendment  to  the  roirtine  uses.  All 
relevant  materials  received  before 
August  30. 1993  will  be  considered.  All 
written  connnents  received  will  be 
avaikbla  for  public  inspection  in  Room 
170  of  tfie  address  given  below  between 
the  hours  of  8  a.m.  mid  4:30  p.m. 
Monday  throu^  Friday  (except 
holidays)  until  September  8, 1993.  If  no 
pubUc  comment  is  received  during  the 
30-day  review  period  allowed  for  public 
comment  or  umess  otherwise  published 
in  the  Fadaral  Sa^dstar  by  VA,  the 
routine  uses  are  erbctive  August  30. 
1993. 

A00RE8SES:  Writtn  comments 
concerning  the  proposed  amendment  to 
the  routine  uses  may  be  mailed  to  the 
Secretary.  Department  of  Veterans 
ASaks  (271AJ.  810  Vermont  Avenue. 
NW.  Waahin^on.  DC  20420. 
RW  RKTNER  MTORMATION  CONTACT: 
Harold  KaBuey.  Program  SpadaUst. 
Medtui  Administration  Scvvice 
(161B4).  Depaitmant  of  Vetwans  Afiaiis. 
810  VeoDOOt  Avairaa.  NW.  Washington. 
DC  20420.  (202)  535-7657. 

8UPW  mnaawy  MFcmaATioN:  Tha 
Health  Care  Quality  Improvement  Act  of 


1986  (TiUe  IV  of  Pab.  L.  9&-690)  set 
forth  requirements  for  private  sector 
health  care  facilities  and  organizations 
to  report  to  tha  Secretary  of  die 
Department  of  Healdi  and  Ffaman 
Servicaa  (HH^  advene  actioBS  taken 
against  phyiririana  and  Uoansed  health 
care  practitioners.  These  reports  on 
medical  laalpiaGtioB.  sanrtions  taken  by 
Stota  Licensing  Board,  and  reduction  of 
clinicd  privilagea  foUowing  peer  review 
are  to  be  repoitod  to  the  National 
Practitioner  Data  Baok. 

Under  tha  tanna  of  a  meaooraDdum  of 
undwstoading  with  HHS.  VA 
partidpatea  in  the  Bank.  Two  routine 
uses  vnn  added  to  tha  appropriate 
notices  of  the  Privacy  Act  systems  of 
records  that  contain  information  whidi 
may  be  uaed  for  participation  in  the 
Bank.  One  routine  use  addresses 
inqniriea  to  the  Bank  whrni  individuals 
api^  for  VA  employment.  Tha  second 
routine  uae  addresses  the  disclosure  of 
information  to  the  Bank  concerning 
malpractice  pavmants  and  settlements 
maoe  on  behalf  of  physicians,  dentists 
and  other  licenaed  health  care 

Erectitiosiers.  and  actions  takoi  by 
ealth  care  entities  which  adversely 
afiiact  a  practitxaoar's  clinical  privileges. 
This  rautina  use  is  being  amended  to 
provide  alao  for  the  reporting  of  die 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  privileges 
by  a  physician  or  dentist  either  while 
\mder  investigation  by  the  health  care 
entity  relating  to  possible  incompetence 
or  improper  profinsional  conduct,  or  in 
return  for  not  conducting  soch  an 
investigation  or  proceeding.  The  routine 
use  is  included  in  the  following  systems 
of  records  which  are  contained  in  the 
Federal  Register  publication.  "Privacy 
Act  Issuances,  1991  Compilation, 
Volume  n."  on  the  pages  indicated: 

02VA135    Applicants  for  Employment 
Under  Title  38.  U.S.C-VA  on  page  920. 

08VA0S    Employae  Medical  File  System 
Records  (Title  38)-VA  on  page  924. 

09V A05    EmpkiyBe  Unfisir  Labor  Practice 
ChaifMaaaCompleiiits,  Negotiated 
Ag^eenHOI  Grievances  and  Arbitrations- VA 
on  page  926. 

11VA51    Investigatioo  Reports  of  Persons 
Allegedly  Involved  in  hragnlarities 
ConoBmlng  VA  Laws,  Regulations.  Etc.-VA 
oa  page  927. 

1 3 V A0«7    tadlviduals  Stdxnitting  Invoices/ 
Vouchers  far  Paymeot-VA  oa  page  930. 

14VA13S    ladlviduak  Serving  on  a  Fee 
Basis  or  Without  Compansatiai 
(Consultants.  Attending}.  Others) 
Personnel  Records — VA  on  page  931. 

23V At  36  Patient  Pee  Basis  Medical  and 
Phannacy  Racordt-VA  on  page  937  and 
ameadad  at  57  PR  3a003,  luae  23. 1992. 

24VAt36    PMient  Medical  R«»nla-Va  OB 
page  938  and  anundad  at  57  FR  38003. 
June  23. 1992. 57  FR  45419.  October  1. 
1992.  and  58  FR  29853.  May  24  1993. 


27VA947    Paisoanai  id  Accoaatint  Pay 

System-V A  on  pafS  942. 
28VA119    PenoaaalRBgiatratioii  Under 

Controlled  Snbstaara  Act-VA  on  page  943. 
29VA1 1    Physician.  Etontist  and  Supervisory 

Nuiae  ftoiHaieDal  WaailMiti  Boaid  Action 

FUa-V  A  OB  DHB  M4. 
32VAe0    Veteran.  BaipVoyea  and  CkiaB 

Ha^tk  Care  Facility  Invaatigation  Recorda- 

VA  on  page  945. 
34VA11    Veteran,  Patient,  Employee,  and 

Votanteer  Raaearch  and  DevalapaaeBt 

Pto^  Racorde-VA  on  page  947. 
63VA05    Grievance  Reccvds-VA  on  page 

972. 
66VA53    Inspector  General  Complaint 

Center  Records- VA  on  page  975. 
73 VA14    Health  Profaasional  Scholarship 

Program- VA  on  page  979. 
76V A05    General  Personnel  Records  (Titla 

38)- V A  on  page  981. 
77VA11    Heekb  Care  Provider  Rscotde-V  A 

on  page  983. 
79VA162    Decentralized  Hospital  Computer 

ProgFam  (DHCP)  Medical  Management 

Recorde-VA  on  P^e  986. 

Also,  the  retention  and  dispoaal 
sections  in  two  qrstem  notices  are  being 
amended.  Patient  Medical  Racords-VA 
(24VA136)  and  Haakh  Care  Provider 
Records-VA  (77VA11). 

Approved:  JuHj  20, 1993. 
Jesse  Brown. 
Secretary  of  VetaxuuAffiaia. 

Notieaef 


1.  In  the  system  identified  as 
02VA135.  "Af^Kcants  for  Employment 
Under  Title  38.  U.S.C.-VA"  appearing 
on  page  920  of  the  Federal  Regtslar 
publication,  "Privacy  Act  Issusnces. 
1991  Compilation,  Volume  H"  the 
following  routine  use  is  ammded: 

02VA135 

SYSTBINMK: 

Apphcants  for  Employment  Under 
Title  38.  U.S.C— VA 


MMKTAMDMTMC 
or  USERS  AND 


fMurmEusnor 
SYsmm  actJUoaM  CA' 

PIWPOSES  Of  SUCH  USES 


19.  R^vant  information  firom  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  lioanaad.  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning: 

(1)  Any  payment  for  the  benefit  of  a 
physician,  dentist,  or  othw  licensed 
heelth  care  practitioner  wluc^  waa 
made  as  the  result  of  a  settlement  or 
judgment  of  a  claim  of  medical 


malpractice  if  an  appropriate 
determination  is  niade  in  accordance 
vrith  aoenqr  iK^icy  that  pejnnent  was 
related  to  saostandard  care,  professional 
incompetence  or  profession^ 
misconduct  on  Ae  part  of  the 
individual; 

(2)  A  final  decirion  which  relates  to 
posriUe  incompetence  or  improper 
profeasional  conduct  that  adversely 
afflicts  the  dinical  privileges  of  a 
physician  or  dentist  for  a  period  longer 
thm  30  days;  or, 

(3)  The  acceptance  of  the  surrender  of 
clinical  privities  or  any  restriction  of 
such  privileges  by  a  phsrsidan  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  profBssional 
conduct,  or  in  return  for  not  conducting 
sudi  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

2.  Ih  the  system  identified  as  08VA05. 
"Emfrfoyee  Medical  File  System 
Records  CTitle  38)-VA"  appearing  on 
page  924  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 
1991  Compilation.  Volume  n,"  the 
following  routine  use  is  amended: 

oevAos 

tvsmiNAiK: 

Employee  Medical  File  System 
Records  (Title  38)— VA. 


ROUTINE  USES  or  RKORM  MAMTAMEO  W  THi 
SYSTEM.  MCUJDMQ  CATEOOMES  OF  USERS  AND 

pwwosES  or  SUCH  uses: 


26.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  whidi  a  practitioner  is  licen^d,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practiticmer  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
^tpropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  profisssional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  impwyerpiofessiooal  conduct  that 
adversely  amcts  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 


longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  chnical 
privileges  or  any  restriction  of  sudi 
privileges  by  a  physician  or  dentist 
either  while  under  investigiation  by  die 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  compiiter  matdiing  program  to 
accomplish  these  purposes. 
•       •        •        •       • 

3.  In  the  system  identified  as  09VA05, 
"Employee  Un&ir  Labor  Practice 
Charges  and  Complaints,  Negotiated 
Agreement  Grievances  and 
Arbitrations — ^VA"  appearing  on  page 
926  of  the  Federal  Register  publication, 
"Privacy  Act  Issuances,  1991 
Compilation,  Volume  II."  the  following 
routine  use  is  amended: 

09VA05 

SYSTEM  NAME: 

Enq>loyee  Unfair  Labor  Practice 
Charges  and  Complaints,  Negotiated 
Agreement,  (kievances  and 
Aibitratiaos— VA. 


ROUTINE  USES  OF  REOOMM  MMHT»MH>  M -THE 
SYSTEM,  MCUJOM0  CATEOORKS  OF  USERS  ANO 
PURPOSES  OF  SUCH  USES: 


7.  Relevant  inibrmation  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practiticmet  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  lia»ised.  in 
which  the  VA  facility  is  looked,  and  or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  y/hen  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  oiF  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appn^riate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part 'of 
ths  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  profsssional  conduct  ^t 
adversely  affects  the  clinical  {»ivileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days:  or,  (3)  the 
aco^)tanoe  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  luuier  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 


such  an  investigation  or  proceeding. 
These  records  may  also  be  discloaad  as 
put  of  a  computer  matching  program  to 
accomplish  these  purposes. 

4.  In  the  system  identified  as  llVASl, 
"Investigation  Reports  of  Persons 
Allegedly  Involved  in  Irregularitiaa 
Concnning  VA  Laws,  Regulatians. 
Etc. — VA"  appearing  on  page  927  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,  1991  Compilation, 
Volume  n,"  the  following  routine  use  is 
amended: 

11VA51 

SYSTEM  NAME: 

Investigation  Reports  of  Persons 
Allegedly  hivolved  in  Irregularities 
Concerning  VA  Laws,  Regulations, 
Etc.— VA. 


HOUTIHE  USES  OF  RECORDS  MARfTAMEO  M  THE 
SYSTEM,  MCLUOSn  CATEOORKS  OF  USERS  ANO 
PURPOSES  OF  SUCH  MS: 


14.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning;  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  <x  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

5.  In  the  system  identified  as 
13VA047.  "Individuals  Submitting 
Invoices/Vouchers  for  Payment- VA** 
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appearing  on  page  930  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances.  1991  Compilation,  Volume 
n,"  the  following  routine  use  is 
amended: 

13VA047 

SVtmiNAMi: 

Individuals  Submitting  Invoices/ 
Vouchers  for  Payment. — VA. 


ROUTWi  MCS  OF  NSCOMW  MAMTAMCO  M  TNi 
SYSTEM,  MCLUOem  CATf  QOMES  OF  USERS  AND 

pufwoscs  Of  SUCH  uses: 


12.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affiects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  siurender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  iinder  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

6.  In  the  system  identified  as 
14VA135,  "bdividuals  Serving  on  a  Fee 
Basis  or  Without  Compensation 
(Consultants,  Attendings.  Others) 
Personnel  Records-VA"  appearing  on 
page  931  of  the  Federal  Register 
publication,  "Privacy  Act  Issxiances. 
1991  Compilation,  Volume  II,"  the 
following  routine  use  is  amended: 

14VA13S 
SYSTEM  NAME: 

Individuals  Serving  on  a  Fee  Basis  or 
Without  Compensation  (Consultants, 


Attendings,  Others)  Personnel 
Records — ^VA. 


NOUnNi  USES  OF  NECOROS  MAMT  AWEO  HI  TMC 
SYSTEM,  SCUiDMa  CATEOOMES  OF  USCM  AND 
FURFOSES  OF  SUCH  uses: 
•  •  •  •  • 

9.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
•        •        •        •        • 

7.  In  the  system  identified  as 
23VA136,  "Patient  Fee  Basis  Medical 
and  Pharmacy  Records-VA"  appearing 
on  page  937  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 
1991  Compilation.  Volume  II,"  and 
amended  at  57  FR  28003,  June  23, 1992, 
the  following  routine  use  is  amended: 

23TA136 

SYSTEM  NAME: 

Patient  Fee  Basis  Medical  and 
Pharmacy  Records — VA. 


ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUOMO  CATEQORKS  OF  USERS  AND 
FURFOSES  OF  SUCH  USES: 


11.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 


or  State  Licensing  Board  in  the  State(8) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  Judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
•        •        •        •        • 

8.  In  the  system  identified  as 
24VA136,  "Patient  Medical  Records- 
VA"  appearing  on  page  938  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,  1991  Compilation, 
Volume  n,"  and  amended  at  57  28003, 
June  23. 1992,  57  FR  45419.  October  1, 
1992,  and  58  FR  29853,  May  24, 1993, 
the  following  changes  are  being  made: 

24VA136 

SYSTEM  name: 

Patient  Medical  Records — ^VA. 


ROUnNE  USES  OF  RECORDS  MAWTAINEO  M  THE 
SYSTEM,  INCLUOtNG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  •  •  • 

32.  Relevant  information  frtim  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  whidi  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 


UMI 
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claim  off  medicil  malpractice  if  an 
approDriate  detannination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  profesaiopal  incompetence  or 
profeflsiaoal  miacondnct  on  the  pert  of 
the  individual;  (2)  a  final  dedsioa 
whidi  relates  to  poesible  incompetence 
or  improparprofesaional  conduct  that 
adveraely  ancts  the  clinical  privileges 
of  a  physician  or  dentist  for  a  p«iod 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  sunendw  o'  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  «dii)e  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  letum  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 


KMXIES  AND  PfUCnCSe  KM  STOMNO, 
RETMEMNQ,  ACCESaeOi.  RETAiNMQ,  AND 

Mswsaia  OF  iBcoRoe  M  THE  system: 


RETENnONANDI 

Consolidated  health  records  are 
retained  at  health  care  facilities  fbr  a 
minimxun  of  3  years  after  the  last 
episode  of  care.  After  the  third  year  of 
inactivity  the  p8i>er  record  is  transferred 
to  the  nearest  Federal  record  center  for 
72  mote  years  of  stcwag?.  Information 
stored  on  electronic  stor^e  media  is 
retained  and  disposed  tA  in  acctwdance 
with  disposition  authorization  approved 
by  the  Aicfaivist  of  the  United  States. 

9.  In  the  system  identified  as 
27VA047,  "Personnel  and  Accounting 
Pay  System-VA"  appearing  oa  page  942 
of  the  Federal  Roaster  publication. 
"Privacy  Act  Issuances,  1901 
Compilation,  Volume  D,"  the  following 
routine  use  is  ammded: 

27VA047 

SYSTEM  name: 

Personnel  and  Accounting  Pay 
SystMU— VA. 


ROUTINE  USES  OF  RECORDS  MAMTAINEO  M  TNE 
SYSTEM,  MCIUNNQ  CATEGORIES  OP  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  •  •  • 

24.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  licensing  Board  ii^  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 


information  concaming:  (1)  Any 
payment  for  the  benefit  of  a  phjrsician, 
dentist,  or  other  licensed  health  care 
practitioner  whidi  was  made  as  the 
resuh  of  a  settlement  iv  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  ot 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  dinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriirtion  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  retiun  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

10.  In  the  system  identified  as  . 
28VA119,  "Personnel  Registration 
Under  Controlled  Substance  Act-VA" 
appearing  on  page  943  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,  1991  Compilation,  Volume 
n,"  the  following  routine  use  is 
amended: 

28V  All » 

SYSTEM  name: 

Personnel  registration  Under 
Controlled  Substance  Act— VA. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  m  TME 
SYSTEM,  StCLUDSM  CATEOORKS  OF  USENS  AND 
FURPOSa  OF  SU04  USES: 


8.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
ciaim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physidui. 
dentist,  or  other  licensed  health  care 
practitioner  whidi  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 


the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  a^cts  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acc^itance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  phjrsician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  iot  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

11.  In  the  system  identified  as 
29VA11,  "Physician,  Dentist  and 
Supervisory  Nurse  Professional 
Standards  Board  Action  Fil»-VA" 
appearing  on  page  944  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances.  1991  Compilation,  Volume 
n,"  the  following  routine  use  is 
amended: 

29VA11 

SYSTEM  NAME: 

Physician,  Dentist  and  Supervisory 
Nurse  Profsssional  Standards  Board 
Action  File— VA. 


ROUHNE  USES  OF  RECORDS  MAMTAMB)  a«  THE 
SYSTEM,  MCUJOSM  CATEQOMES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 


9.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occiured 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  owcaming:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professicMial  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
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either  while  iinder  investigation  by  the 
health  care  entity  relating  to  possible 
inoHnpetmce  <x  improper  professional 
conduct,  or  in  return  tot  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

12.  In  the  system  identified  as 
32V AOO.  "Veteran.  Employee  and 
atizen  Health  Care  Facility 
Investigation  Records- VA"  appearing 
on  page  945  of  the  Federal  Register 
publication,  "Privacy  Act  Issuances, 
1991  Compilation,  Volume  U,"  the 
following  routine  use  is  amended: 

32VA00 

systimname: 

Veteran,  Employee  and  Citizen  Health 
Care  Facility  Investigation  Records-VA. 


ROUTMi  USES  OF  RECORDS  KUUNTAfftEO  M  TNE 
SYSTEM,  eCtUOeW  CATEOORIES  »  USERS  AND 
PURMMES  or  SUCH  USES: 


UMI 


13.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  Hcensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  sxirrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

13.  In  the  system  identified  as 
34VA11,  "Veteran,  Patient,  Employee 


and  Volunteer  Research  and 
Development  Project  Records-VA" 
appearing  on  page  947  of  the  Federal 
Rogister  publication,  "Privacy  Act 
Issuance.  1991  Compilation,  Volume  II." 
the  following  routine  use  is  amended: 

34VA11 


Veteran.  Patient.  Employee  and 
Volunteer  Research  and  Development 
Project  Records-VA. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM.  MCUJONM  CATEQORKS  OF  USERS  AND 
PURPOSES  OF  SUCN  USES: 


11.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  faciUty  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  of  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual:  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

14.  In  the  system  identified  as 
63VA05,  "Grievance  Records-VA" 
appearing  on  page  972  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,  1991  Compilation,  Volimie 
n,"  the  following  routine  use  is 
amended: 

63VA05 

SYSTEM  name: 

Grievance  Records-VA. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  TNE 
SYSTEM,  NtCUBMO  CATEOORKS  OF  USERS  AND 
PURPOSES  OF  SUCN  USES: 


13.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or.  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

15.  In  the  system  identified  as 
66VA53.  Inspector  General  Complaint 
Center  Records-VA"  appearing  on  page 
975  of  the  Federal  Register  publication. 
"Privacy  Act  Issuances,  1991 
Compilation,  Volume  II."  the  following 
routine  use  is  amended: 

66VA53 

SYSTEM  NAME: 

Inspector  General  Complaint  Center 
Records-VA. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUOmO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 


10.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located  and/or 
in  which  an  act  or  omission  ocoirred 
upon  which  a  medical  malpractice 
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claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  imder  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  piirposes. 
•        •        •        •        • 

16.  In  the  system  identified  as 
73VA14,  "Health  Professional 
Scholarship  Program- VA"  appearing  on 
page  969  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 
1991  Compilation,  Volume  U,"  the 
following  routine  use  is  amended: 

73VA14 

SYSTEM  NAME: 

Health  Professional  Scholarship 
Program-VA. 


ROUTINE  USES  OP  RECORDS  MAiNTAMEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  *  *  •  • 

12.  Relevant  information  fit>m  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  jud^ent  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  vns  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 


the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  T)f  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 
•        •        •        •        * 

17.  In  the  system  identified  as 
76VA05,  "General  Personnel  Records 
(Title  38)-VA"  appearing  on  page  981  of 
the  Fedovl  Register  publication, 
"Privacy  Act  Issuances,  1991 
Compilation,  Volume  II,"  the  following 
routine  \ise  is  amended: 

76VA0S 

SYSTEM  NAME: 

General  Personnel  Records  (Title  38)- 
VA. 


ROUTINE  USES  OP  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  mCLUDINO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

•  •  •  •  • 

39.  Relevant  information  fi-om  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 


conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

18.  In  the  system  identified  as 
77VA11,  "Health  Care  Provider 
Records-VA"appearing  on  page  983  of 
the  Federal  Register  publication, 
"Privacy  Act  Issuances,  1991 
Compilation,  Volume  11,"  the  following 
changes  are  being  made: 

77V  All 

SYSTEM  NAME: 

Health  Care  Provider  Records-VA. 


ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 


19.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incomi}etence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  can  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 


POUCIES  AND  PRACTICES  POR  STORMO, 
RETRIEVINO,  ACCESSMG,  RETAIMNQ  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 
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Records  ara  maiBtainad  at  the 
employing  VA  facility.  If  tfaa  individual 
tnnsfcn  to  another  VA  fiadiity  location. 
the  record  is  transliBrred  to  the  new 
employing  location.  Records  are  retired 
to  a  Federal  records  center  3  years  alter 
the  individual  separates  from  VA 
employment  (in  some  cases,  records 
may  be  maintained  at  the  facility  for  a 
longer  pwiod  of  time)  and  are  destroyed 
30  years  after  separation  from 
employment.  Records  for  applicants 
who  are  not  selected  liar  VA 
employment  are  destroyed  2  years  after 
non-selection  or  when  no  longer  needed 
for  reference,  whichever  is  sooner. 
Information  stored  on  electronic  storage 
media  is  maintained  and  disposed  of  in 
accordance  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  United  States.  I 


19.  In  the  system  identified  as 
79VA162.  "Decentralized  Hospital 
Computer  Program  (DHCP)  Medical 
Management  Records — VA"  appearing 
on  page  966  of  the  Fadaral  Register 


publicatioD.  "Privacy  Act  laauances. 
1991  Compilation,  Volume  0,  the 
following  routine  use  is  amended: 

TWAItt 

SVtTIMNAME: 

Decentralized  Hospital  Computer 
Program  (DHCP)  Medical  Management 
Records— VA. 


ROUraC  UK*  OF  WOOnn  HMMrNNB)  W  TIC 
SvaTCM,  aiCLUOMM  CATEQOMES  OF  USERB  AND 
PURPOSES  OP  SUCH  USES: 


20.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  and/ 
or  State  Licensing  Board  in  the  State(s) 
in  which  a  practitioner  is  licansed,  in 
which  the  VA  bdlity  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 


result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  Rnal  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  retiun  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
pari  of  a  computer  matching  program  to 
accomplish  these  piuposes. 

(FR  Doc.  93-18169  Filed  7-29-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetinos  putiltahed  under 
the  "Govenrwnent  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


DEFENSE  NUCLEAR  FACILfTIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
The  Board  will  also  conduct  a  public 
hearing  pursuant  to  42  U.S.C.  2286b  and 
invites  any  interested  persons  or  groups 
to  present  any  comments,  technical 
information,  or  data  concerning  current 
health  or  safety  questions  at  the  Y-12 
Plant,  Oak  Ridige,  Tennessee. 
TIME  AND  DATE:  5:00  p.m..  August  26, 
1993 — Department  of  Energy 
presentations;  7:00  p.m. — Opportunity 
for  interested  persons  to  present  oral 
comments  concerning  the  matters  to  be 
considered. 

PLACE:  American  Museum  of  Science  & 
Energy,  300  S.  Tulane  Avenue,  Oak 
Ridge.  TN  37830. 

STATUS:  Open.  While  the  Government  in- 
the  Simshine  Act  does  not  require  that 
the  scheduled  briefing  be  conducted  in 
a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  open 

EubUc  meeting  and  hearing  are  being 
eld  so  as  to  provide  the  Board  with  the 
latest  and  best  information  on  topics 
related  to  the  adequate  protection  of 
pubUc  health  and  safety  at  the  Y-12 
Plant,  and  to  receive  bom  members  of 
the  pubUc  any  pertinent  comments  they 
wish  to  make  on  health  and  safety 
issues  at  the  Y-12  Plant.  The 
Department  of  Energy  (DOE)  will  take 
appropriate  measures  to  safeguard  any 
classified  or  controlled  nuclear 
information  it  presents  at  this  meeting. 
The  public  hearing  portion  is 
independently  authorized  by  42  U.S.C. 
2286b. 

FOR  MORE  MFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700. 
Washington,  DC  20004.  (202)208-6400. 
This  is  not  a  toll  free  number. 
SUPPLEMENTARY  MFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 


We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation,  lliose  who  contact  the 
Board  prior  to  close  of  business  on 
August  25, 1993,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
7:00  p.m.  The  Board  will  post  a 
schedule  for  those  speakers  who  have 
contacted  the  Board  before  the  hearing. 
The  posting  will  be  made  at  the 
entrance  to  the  auditorium  at  the  start 
of  the  5:00  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of. 
or  in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  September  7, 
1993,  for  the  receipt  of  materials.  A 
transcript  of  the  meeting  will  be  made 
available  by  the  Board  for  inspection  by 
the  public  at  the  Defense  Nuclear 
Facilities  Safety  Board's  Washington 
office  and  at  the  DOE's  public  reading 
room  at  the  DOE  Federal  Building,  200 
Administration  Road,  Oak  Ridge,  TN 
37830. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  conduct  further 
reviews,  and  otherwise  exercise  its 
power  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  July  27, 1993. 
John  T.  Conway, 

Chairman. 

[PR  Doc.  93-18307  Filed  7-28-93;  8:59  ami 

MLLMO  COOC  M20-KO-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday.  July  27. 1993. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  probable  feilure  of 
a  certain  insured  bank. 

Recommendation  regarding  the  liquidation 
of  depository  institutions'  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver. 


liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re:  1993  National  Real  Estate 
Auction  (Case  No.  000-00021-93-800) 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  {c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(i),  (c)(9)(A)(ii).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
{c)(4).  (c)(6).  (c)(8),  (c)(9)(A)(i). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW..  Washington.  DC. 

Dated:  July  27. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
fFR  Doc.  93-18328  Filed  7-28-93: 11:13  ami 
BNXINa  COOC  •714-01-11 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Wednesday. 
August  4.  1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Payments  system  risk  policy  matters:  (a) 
publication  for  comment  of  proposed 
revisions  to  the  Payments  System  Risk  Policy 
Statement  and  accompanying  changes  to  the 
Guide  to  the  Payments  System  Risk  Policv. 
and  (b)  issuance  of  an  Overview  of  the 
Payments  System  Risk  Policy. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
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HaiR  This  meotiiig  will  be  rMordad  ior  the 
benefit  of  thoee  unable  to  attend.  Cassettes 
will  be  available  for  listening  In  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  par  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Goveroors  of  die  Federal  Reset  ve  System, 

Washington,  DC  20551 

CONTACT  PERSON  TOR  HORC  MFOMIATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202}  452-3204. 

Dated:  July  2S,  1993. 
lenniler  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-1S329  Piled  7-28-93;  11:44  am) 


BOARD  OP  OOVERNOm  OF  THE  FEOCRAL 
RESERVE  SYSTEM 

TME  AND  DATE:  Appronmatfliy  11:00 
8  m.,  Wednesday.  August  4. 1993. 
following  a  recess  at  the  conclusioD  of 
the  open  meeting  j 

PLACE:  Maniner  S.  Eccles  Federal 
Reeenre  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  WashingtOT.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSttEREO: 

1.  ftnonoel  actions  (appointments, 
promotians.  assignments,  reessignnients,  and 
salary  actions)  involTing  individual  Federal 
Reserve  System  emplojnses. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  28, 1993. 
Jenniftr  J.  Jofanaon. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18330  Filed  7-28-93: 11:14  ami 

BRXMa  coot  tti»-o*-e 

SECURiTIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT:  {58  FR  38601 
July  19, 19931. 
STATUS:  Closed  meetingi. 
PLACE:  450  Fifth  Street.  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Thursday. 
July  15, 1993. 

CHANGE  IN  THE  MEETING:  Deletion. 
An  open  meeting  scheduled  fior 
Friday,  July  3, 1993.  at  10:00  a.m.  was 
cancelled. 

Consideration  of  whether  to  adopt  rules  S3, 
S4  and  57.  under  the  Public  Utility  Holding 
Company  Act  of  1935.  Rule  53  defines  a 
partial  safe  bartx>r  for  registered  holding 


company  financing  of  exempt  wholesale 
generator  acquisitions,  and  rule  54  creates  a 
similar  safe  harbor  for  other  transactions 
involving  companies  in  the  registered 
system.  Rule  57  prescribes  notification  (Form 
lJ-57)  and  reporting  requirements  (Form  U- 
33-S)  for  foreign  utility  companies  and  their 
associate  public-utility  companies.  The 
Commission  will  also  consider  amendments 
to  Forms  U5S  and  U-3Aa-2.  Puither,  the 
Commission  will  consider  whether  to 
publish  for  comment  proposed  amendments 
to  rule  87  to  require  Commission  approval  for 
the  sale  of  goods  and  oonstructioo  and 
services  rendered,  directly  or  indirectly,  both 
to  exempt  wholesale  generators  and  foreign 
utility  companies  fixun,  and  by  such  entities 
to,  other  companies  in  the  registered  holding 
company  sjrstem.  For  further  informatioD, 
please  contact  Karrie  McMillan  at  (202)  504- 
3387. 

Commissioner  Beese,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2100. 

Dated:  July  27. 1993 
Jonathan  G.  Kate 
Secretary. 

(FR  Doc.  93-18305  Filed  7-28-93;  8:58  am] 
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Department  of 
Agriculture 

Farmers  Home  Administration 

7  CFR  Part  1930.  et  al. 
Management  and  Supervision  of  Multiple 
Family  Housing  Borrowers  and  Grant 
Recipients;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Fwmars  Horn*  Administration 

7  CFR  Parts  1930. 1944, 1951  and  1965 

RtN057S-AA49 

Managamant  and  Suparviaion  of 
Multlpla  Family  Houaing  Borrowara 
and  Grant  Racipianta 

AGENCY:  Fanners  Home  Administration. 

USDA. 

ACnow;  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  governing  the  management 
and  supervision  of  FmHA  Multiple 
Family  Housing  Loan  and  Grant 
Recipients.  This  action  is  taken  to 
incorporate  administrative  clarifications 
and  revisions,  program  objectives,  and 
changes  required  by  the  Fair  Housing 
Amendments  Act  of  1988.  The  intended 
effect  of  this  action  is  to  implement 
policy  changes  based  on  consideration 
of  public  comments  received  in 
response  to  the  proposed  rule. 
EFFECTIVE  DATE:  August  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Daniel.  Senior  Loan  Officer,  Multiple 
Family  Hoiising  Servicing  and  Property 
Management  Division,  Fanners  Home 
Administration.  USDA.  room  5321, 
South  Agriculture  Building,  14th  and 
Independence  Avenue.  Washington.  DC 
20250.  Telephone:  (202)  720-1619. 

SUPPLEMENTARY  MFORMATION: 

QsMification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  "non-major."  It 
will  not  result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  > 

Environmental  Impact  Statement 

This  doounent  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
Subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 


Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  that  Order. 
Provisions  within  this  part  which  are 
inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900.  subpart  B 
must  be  exhausted  prior  to  filing  suit. 

General  Information 

The  Fair  Housing  Amendments  Act  of 
1988  was  enacted  September  13. 1988. 
and  became  effective  on  March  12, 
1989.  The  Act  expanded  title  vm  of  the 
Civil  Rights  Act  of  1968  to  prohibit 
discriminatory  housing  practices  based 
on  handicap  and  familial  status  and  to 
otherwise  imdergird  the  idea  that 
persons  with  handicaps  be  accorded 
reasonable  accommodation  in  all  facets  ' 
of  access  to  housing.  This  action 
incorporates  the  provisions  of  the  Fair 
Housing  Amendments  Act. 

Other  changes  correct,  revise,  expand 
and  clarify  the  proposed  rule  in 
response  to  questions  and  comments 
raised  by  the  public  and  FmHA  staff. 

Public  Comment  Response 

A  total  of  86  responses  were  received 
from  throughout  the  nation  in  response 
to  the  proposed  rulemaking  action 
published  in  the  Federal  Register. 
volume  56.  August  27. 1991.  at  page 
42364.  There  were  35  from  Agency  staff; 
18  from  rental  housing  management 
firms;  8  from  state  and  national  councils 
of  owners  and  managers;  6  from  tenant 
advocacy  groups;  5  from  Certified 
Public  Accounting  firms;  4  from 
housing  consultants;  3  from  profit 
motivated  developers;  2  from  nonprofit 
housing  sponsors;  2  from  energy 
auditors;  and  1  from  the  Department  of 
Treasury.  One  response  identified  this 
rulemaking  action  but  actually  provided 
response  to  another  rulemaking  action. 
One  other  response  was  received  in 
duplicate.  Several  responses 
represented  an  aggregate  of  constituent 
contribution  to  the  submitted  responses. 

General  comment  was  provided  by  36 
commenters  covering  a  variety  of  topics 
not  specific  to  any  particular  section  or 
paragraph  in  the  regulation.  Several 
expressed  concern  that  the  Agency 
would  become  more  involved  in 
micromanagement  of  project  operations 
if  the  prop<^ed  rule  was  adopted 
without  cnange.  The  Agency  has  duly 
considered  this  concern  and  has 
modified  its  stance  by  providing 
program  objective  statements  in  such 
areas  as  the  management  plan. 


management  agreement,  management 
reporting  and  Agency  review  of 
management  reports.  A  concept  of 
reasonable  tolerance  is  introduced  in 
further  response  to  this  concern.  This 
means  that  project  actual  expenses 
within  plus  or  minus  five  percent  of 
planned  expenses  will  be  considered 
reasonable.  Throughout  this  final  rule, 
the  Agency  stresses  its  role  as  a  monitor 
of  borrower  compliance  in  the  tone  and 
intent  of  the  regulation. 

A  number  ofcommenters  suggested 
the  Agency  prepare  a  topical  index  of 
the  material  contained  in  the  regulation. 
The  Agency  recognizes  this  would  be 
helpful  but  it  is  not  immediately 
essential  in  view  of  the  urgency  to 
complete  and  issue  this  rulemaking. 

Waste,  fraud  and  abuse  was  the  theme 
of  a  number  of  commenters.  both  in 
general  and  specific  comment.  The 
agency  is  responding  to  this  concern  in 
its  management  reporting,  review  and 
audit  process  requirements.  Specific 
changes  are  made  for  disclosure  and 
certification  of  identity  of  interest 
between  borrowers  and  management 
firms  and  any  combination  of 
relationship  with  vendors  or  providers 
of  supplies  and/or  services.  One 
commenter  suggested  that  the  Agency 
require  audits  of  management  firms. 

The  Agency  declines  this  suggestion 
on  the  basis  that  the  internal  operation 
of  a  management  firm  is  not  governed 
by  the  Agency;  rather  the  Agency  is 
concerned  that  the  borrower  receives 
management  services  that  meet  the 
standards  of  the  management  plan  as 
contracted  for  in  the  management 
agreement  and  provided  by  the 
management  firm. 

A  general  change  was  proposed 
throughout  the  regulation  by  the  Agency 
to  change  the  term  "market  rent"  to 
"note  rate  rent.'"  Another  general  change 
proposed  by  the  Agency  was  to 
distinguish  farm  labor  housing  where 
rent  is  assessed  from  on-farm  labor 
housing  where  no  rent  is  assessed. 
Public  comment  was  generally 
supportive  of  these  changes. 

A  general  administrative  change  is 
being  made  with  this  action.  All 
references  to  District  Office  and  District 
Director  are  changed  to  Servicing 
Official  and  Servicing  Office 
respectively  throughout.  This  change  is 
made  to  conform  with  restructuring  of 
the  state  organization  by  some  FmHA 
State  Offices.  The  new  terms  are  generic 
and  will  apply  to  those  states  retaining 
the  traditional  Agency  structiue  and 
those  who  will  adopt  a  different 
structure.  Other  general  changes 
identified  in  the  proposed  rule  are 
addressed  where  they  are  primarily 
mentioned  in  sequence  of  the  text. 


UMI 


Fadefal  Rggilcr  /  Vol.  58.  No.  145  /  Friday.  July  30,  1993  /  Rules  and  Regulations  40863 


Part  1930    Ceoeral 

The  Agency  made  modifications  to  its 
prior  rulemaking  action  in  response  to 
comments  concerning  the  responsibility 
of  projects  to  ensure  that 
accommodatioos  in  rules,  policies, 
practices  or  services  are  afforded  to 
ensure  that  those  persons  with 
handicaps  or  disabilities  are  treated 
with  firimess  required  by  law  and  the 
dictates  of  common  sense. 

Comments  were  received  whidi 
suggested  the  Agency  should  be  using 
this  rulemaking  acti(m  to  move  mere 
aggressively  against  owners  of  farm 
labor  profects  who  have  agreed  to 
provide  housing  for  free  to  their  laborers 
in  exchange  for  not  signing  loan 
agreements  but  are  not  honoring  their 
responsibilities.  This  commenter's 
concerns  have  been  primarily  addressed 
in  a  sepwate  lulemaldng  action  at  57  FR 
59900,  December  17. 1992.  which 
included  modifications  now  inclusive 
in  this  rulemaking. 

Several  commenters  stated  concerns 
about  the  Agency's  responsiveness  to 
requests  for  budget  approval,  rent 
changes,  and  omer  requests  sudi  as 
return  on  investment  or  withdrawal  of 
initial  operating  capital,  warranting  a 
timely  response  by  Agency  personnel. 
The  Agency  is  concerned  that  it  be  able 
to  provide  timely  responses  to  the 
public.  In  its  review  of  the  proposed 
rulemddng  action,  the  Agency 
identified  several  underlying  causes 
whidi  may  be  contributing  to  these 
concerns  and  the  Agency  is  taking  steps 
to  address  these  concerns. 

A  major  step  taken  is  to  modify  the 
manner  and  timing  in  which  annual 
management  reports  will  be  submitted, 
reviewed  and  evaluated  by  Agency 
officials.  What  has  previously  been  an 
annual  reports  process  will  now  be 
divided  into  an  annual  budget  review 
process,  that  should  take  place  in  the 
last  quarter  of  a  project  fiscal  year  in 
preparation  for  tne  ensuing  fiscal  year, 
and  an  annual  audit  review  which  will 
follow  after  a  fiscal  year  is  complete. 

Concunent  with  the  budget  review 
process  will  be  a  process  otannual 
review  of  project  operations.  This 
review  will  incoqiorate  review  of  the 
preceding  year's  audit  and 
recommendations,  tha  current  and 
proposed  budget,  and  other  items  such 
as  tne  latest  supervisory  visit,  energy 
audit  report,  and  identity  of  interest 
dtscloauia  documents  alraady  on  file  in 
the  Swvidng  Office.  This  is  intended  to 
permit  the  Ageik^  and  the  borrower  to 
evaluate  project  operaticms  and 
incoipocata  apprapiiata  planned 
changes  Cor  the  ensuing  fiscal  year  of 


project  operation  b^ore  the  begiiming  of 
the  new  fiscal  year. 

Agency  adoption  of  the  foregoing 
annual  budget/review  and  audit  review 
process  is  intended  to  forestall  a 
practice  often  used  by  tha  Agmcy  by 
waiting  for  the  audit  rnxut  before 
reviewing  a  project  budget  and 
completing  evaluation  of  the  preceding 
year's  {nt^ect  operation.  Often  this 
evaluetion  was  completed  several 
months  into  the  fiscal  year  wdien  results 
of  the  evaluation  should  have  already 
taken  place.  This  practice  has 
contributed  to  imsound  evaluation 
practices  and  im warranted  delays  in 
taking  action  on  proposed  budgets  and 
rent  change  requests. 

Exhibits  A  and  A-1 

Exhibits  A  and  A-1  dealing  with 
Agency  review  of  project  audits  have 
been  shghtiy  modified  to  correspond 
with  the  ^ft  in  timing  for  eudit  review 
and  to  indicate  Mrhetlwr  an  audit 
addressed  the  concems  identified  in  the 
Agency's  Audit  Program  booklet. 
Several  commenters  requested 
definition  of  subjective  terms  sudi  as 
reasonable,  significant  and  excessive. 
Such  terms  are  used  to  convey  intent. 
The  Agency  believes  defining  these 
terms  could  be  detrimental  as  well  as 
beneficial.  The  Agency  would  rather 
allow  judgment  to  be  exercised  within 
the  idee  of  reasonable  tolerance. 

Exhibit  B 

Paragraph  n — Definitions 

The  definitions  of  Adjusted  Annual 
Income.  Annual  Income.  Net  Family 
Assets  and  Resident  Assistant  are 
revised  to  incorporate  changes  of 
wording  Cor  the  same  definitions  used 
by  the  Department  of  Housing  and 
Urban  Development  (HUD).  The 
Housing  and  Urban-Ru^l  Recovery  Act 
of  1983  requires  the  Departments  of 
HUD  and  Agriculture  to  use  the  same 
meanings  of  the  definitions.  The  Agency 
is  clarifying  that  forecasting  ol  medical 
expenses  may  be  calculated  using  past 
experience  as  a  guide.  The  Agency 
agrees  with  several  commenters  vdio 
pointed  out  the  futility  in  forecasting 
such  expenses  on  exclusively  a 
pro^>ective  basis. 

The  definition  for  Congregate  Housing 
is  clarified  to  distii^uish  that  such 
facilities  may  provide  specific  services 
which  may  possibly  not  be  all  services 
needed  by  some  tenants. 

Some  commenters  suggested  that  the 
definitions  for  handicap  and  disabiUty 
be  combined  since  the  Fair  Housing  Act 
only  mentions  handicap.  The  Agency 
considered  this  but  chooses  to  retain  the 
separate  definitions  since  the  Housing 


Act  of  1949  governing  Agency  housing 
programs  includes  coverage  for  persons 
who  are  disabled. 

Definitions  lor  Member/Comember, 
Overage  and  Utility  Allowance  have 
been  added  to  explain  the  meaning  of 
these  terms  used  throughout  the 
regulation.  In  response  to  comment,  the 
term  Minor  is  revised  to  identify  a 
minor  as  a  dependent  person  under  18 
years  of  age  rather  than  any  person. 
such  as  a  cohabitant,  who  is  undw  18. 

Paragraph  III — Borrower 
Responsibilities 

Commenters  indicated  that  the 
regulations  should  be  clarified  to  bring 
out  the  fact  that  residents  of  on-farm 
single  Camily  housiin  type  dwelling 
units  need  not  compMte  Form  FmHA 
1944-8,  "Tenant  Certification."  The 
Agency  has  clarified  its  regulations  to 
eliminate  the  need  for  the  tenant 
certification  farm  in  instances  where 
farm  labor  housing  residmts  are  not 
required  to  pay  rent  for  their  housing. 

Public  comments  also  suggested 
additional  wording  to  more  clearly 
highlight  existing  policies;  however,  the 
Agency  determined  that  if  several  of 
these  suggestions  were  adopted,  it 
would  repeat  policies  found  elsewhere 
in  the  regulations. 

Paragraph  IV — ^Rent  Subsidy 
Opportunities 

Commenters  pointed  out  that 
paragraph  IV(A)(2){d)  is  no  longer 
needed.  This  paragraph  limited  an 
increase  of  tenant  rent  by  10  percent  in 
any  12  month  period  caused  oy  a 
previous  diange  that  increased  tenant 
contribution  from  25  percent  to  30 
percent  of  adjusted  monthly  income. 
The  Agency  agrees  and  has  deleted  the 
paragraph. 

In  paragraph  TV  C,  the  Agency  has 
clarified  that  HUD  Section  8  tenant 
subsidies  can  be  administered  through 
other  agencies  such  as  State  Housing 
Finance  Agencies.  The  Agency  made 
other  minor  editorial  changes  to 
paragraph  IV  while  not  altering  existing 
policies. 

One  commenter  suggested  that  private 
rental  assistance  agreements  whidi  call 
for  a  per  unit  ceiling  to  limit  the  amount 
of  subsidy  exposure  to  a  known 
maximum  was  not  a  good  idea.  The 
Agency  disagrees  because  other  tenant 
subsidies  %vill  benefit  additional  tenants 
and  financially  strengthen  projects.  To 
prohibit  other  sources  of  subsidy  just 
because  they  provide  less  subsidy  than 
the  subsidy  the  Agency  can  provide 
would  unacceptaUy  deny  benefit  to 
tenants. 
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Paragraph  V — Management  Operations 

One  commmter  racommended  that 
the  managemmt  fee  be  based  on  gross 
rents  and  other  collections.  The  Agency 
did  not  adopt  this  recommendation. 
Management  fees  are  established  in  a 
variety  of  ways  in  both  the  private  and 
public  sector.  The  Agency  does  not 
want  to  arbitrarily  impose  a  particular 
manner  in  which  management  fees  are 
established.  It  is  sufficient  to  evaluate 
the  reasonableness  of  the  fees  without 
restricting  the  methodology  used  to 
establish  the  fees. 

Several  commenten  recommended 
that  clarificatioiu  be  made  as  to  the 
types  of  management  plans  and 
management  agreements  acceptable  to 
the  Agency.  The  Agency  is  not  adopting 
these  recommendations  because 
regulations  are  adequate  in  this  area. 
Exhibit  B-1  of  this  rule  describes  the 
various  kinds  of  information  that  should 
be  described  in  a  management  plan. 
Exhibit  B-3  of  this  rule  is  a  sample 
management  agreement  and  is  intended 
as  a  guide  to  set  the  tone  of  items, 
information  and  contractual  language 
that  should  be  used  in  carrying  out 
program  objectives.  With  the  guidance 
contained  in  these  two  exhibits,  the 
Agency  believes  it  prudent  to  allow 
ownera  the  flexibility  to  tailor 
management  plans  and  agreements  to  fit 
the  particular  feat\ires  and  needs  of  each 
project 

Recommendations  were  also  made  to 
clarify  policies  with  regard  to  projects 
managed  by  companies  sharing  an 
identity  of  interest  relationship  with  the 
owner/borrower.  Commenten  stated 
identity  of  interest  managers  were  being 
subjected  to  having  fees  curtailed  by 
Agency  staff  for  unjustified  reasons. 
OUier  commenten  stated  the  need  for 
better  guidance  to  improve  the  Agency's 
ability  to  curtail  management  fees  of 
identity  of  interest  management 
companies  when  compensation  for 
services  they  provide  are  deemed  too 
high.  In  response  to  these  concerns,  the 
Agency  believes  there  is  a  need  to 
require  better  disclosure  of  when  an 
identity  of  interest  exists.  The  Agency 
believes  compensation  must  be 
evaluated  for  reasonableness  on  a  case 
by  case  basis  in  view  of  facts  unique  to 
a  project  such  as  its  management  plan, 
project  location,  and  availability  of 
services,  compared  to  actual  data  of 
other  project  operations  similarly 
situated.  The  Agency  adopted 
modifications  to  paragraph  V  to  clarify 
and  implement  tnese  principles.  The 
Agency  is  hopeful  of  later  establishing 
standards  of  management  with 
measurable  criteria  for  use  in  the 
evaluation  process. 


Commenten  suggested  that  requiring 
site  manaeers/caretaken  to  pay  rent 
based  on  Uieir  total  income,  when  in  a 
revenue  producing  unit,  will  cause 
many  of  them  to  move  off  site.  This 
represents  a  fundamental 
misunderstanding  of  the  regulation's 
intent.  Site  managen  or  caretakera 
occupying  a  rent  producing  unit  occupy 
the  unit  as  an  employee,  not  as  a  tenant 
per  se.  However,  to  determine  the  rent 
to  be  paid  by  the  employee,  rent 
contribution  is  calculated  by  the  same 
rules  applying  to  a  tenant.  Likewise  any 
rental  assistance  or  interest  credit 
subsidy  is  paid  or  credited  respectively, 
or  overage  collected,  same  as  for  a 
tenant  "Hie  Agency  has  clearly 
distinguished  two  scenarios  of 
operation:  one  where  the  site  manager/ 
caretaker  lives  in  a  rent-free  nonrevenue 
tmit  and  one  where  the  person  lives  in 
rent  producing  unit.  This  clarity  should 
not,  nor  is  it  intended  to,  force  site 
managers/caretaken  from  a  project; 
rather  the  opposite  is  the  intended 
result  by  allowing  project  ovmere  the 
option  to  choose  which  of  the  two 
scenarios  to  use  in  their  plan  of 
operation. 

Paragraph  VI— Renting  Procedure 

Extensive  comments  were  received 
dealing  with  the  myriad  of  tenant- 
landlord  issues  covered  in  this 
paragraph.  Most  prominent  were  those 
from  each  of  the  tenant  advocacy  groups 
who  responded.  Two  of  the  groups 
focused  only  on  occupancy  standards; 
three  dealt  with  all  aspects  of  the 
paragraph.  One  foc\ised  on  the  specific 
provisions  of  the  Fair  Housing 
Amendments  Act  of  1968,  and  by 
reference,  supported  comments  of 
another  commenter  who  addressed 
many  concerns. 

The  Agency  has  made  substantive 
modifications  to  the  prior  rule  which 
are  consistent  with  the  intent  and 
application  of  the  Fair  Housing 
Amendments  Act.  The  concept  of 
reasonable  accommodation  in  attitudes, 
rules,  policies,  practices,  and  access  are 
incorporated  throughout  the  paragraph 
in  such  areas  as  affirmative  action, 
handicap  accessibility,  tenant  eligibility, 
occupancy  standards,  applications, 
waiting  lists,  and  tenant  or  member 
selection. 

A  central  theme  in  the  Fair  Housing 
Amendments  Act  is  that  persons  with 
handicaps  shall  not  be  deterred  by 
physical  or  administrative  barrien  bom 
otherwise  acquiring  housing.  Uke  other 
qualified  peraons  can,  that  meets  their 
needs  to  maintain  their  sense  of 
independence  in  living  within  their 
own  freedom  of  choice.  Thus,  the  long 
held  Agency  requirement  that  a  project 


owner  or  manager  determine  an 
applicant's,  tenant's  or  member's  ability 
to  live  independently  is  sxmimarily 
removed  and  other  references  or 
inferences  throughout  the  regulation  are 
removed  or  modified.  A  person  other 
than  the  applicant,  tenant  or  member 
making  such  a  determination  would  be 
performing  a  discriminatory  act  in 
violation  of  law. 

Occupancy  standards  will  remain  the 
responsibility  of  the  borrower  to 
establish  as  proposed.  However,  the 
standards  first  proposed  have  been 
replaced  with  more  objective  guidelines 
than  originally  described.  These 
standards  are  adopted  irom  those  used 
by  HUD's  Public  and  Indian  Housing 
and  Multi-Family  Housing  Programs. 
The  net  result  will  be  that  applicant  or 
resident  families  will  have  greater 
choice  and  flexibility  in  being  housed 
within  the  unit  sizes  available  in  FmHA 
financed  projects. 

The  Agency  has  additionally 
established  an  objective  threshold  for 
determining  when  overcrowded 
occupancy  occun  for  guidance  when 
State  or  local  statutes  or  codes  are  silent 
on  the  issue.  The  general  intent  of  the 
threshold  of  overcrowding  is  to  achieve 
a  balance  between  the  needs  of  a  family 
for  housing  and  commimity  health  and 
safety  concerns.  The  Agency  looked  to 
several  codes,  including  the  Uniform 
Housing  Code  issued  by  the 
International  Conference  of  Building 
Officials  in  Whittier,  California,  the 
Standard  Housing  Code  issued  by  the 
Southern  Building  Code  Congress 
International,  Inc.  of  Birmin^am, 
Alabama,  and  the  recommended 
minimum  housing  standards  adopted  by 
the  American  Public  Health  Association 
and  the  Center  for  Disease  Control 
(APHA-CDC).  These  codes  state  that 
minimum  space  in  a  habitable  sleeping 
room  shall  be  70  square  feet  The 
Uniform  Housing  Code  states  that  two 
people  may  occupy  this  minimum  space 
and  such  space  shall  be  increased  at  the 
rate  of  50  square  feet  for  each  additional 
pereon  in  excess  of  two.  Both  the 
Southern  Housing  Code  and  the  APHA- 
CDC  state  that  one  person  may  occupy 
the  minimum  70  square  feet  and  when 
more  than  one  penon  occupies  the 
sleeping  room,  it  shall  have  at  least  50 
square  feet  for  each  person  over  two 
people.  Th\is,  in  the  first  instance,  three 
people  in  one  habitable  sleeping  room 
would  need  120  square  feet  or  40  square 
feet  per  person,  and  in  the  second 
instance,  three  people  would  need  150 
square  feet  or  50  square  feet  per  person, 
l^bitable  sleeping  rooms  in  FmHA 
financed  housing  meet  and  generally 
exceed  the  70  square  foot  minimum 
stated  in  all  of  the  three  model  codes. 
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Agency  occupancy  standard  guidelines 
are  based  on  the  premise  that  two 
people  can  occupy  each  habitable 
sleeping  room.  The  Agency  is  further 
adopting  the  guidance  that  when  more 
than  two  people  occupy  a  sleeping 
room,  there  snail  be  at  least  50  square 
feet  of  area  per  person.  Fifty  square  feet 
of  sleeping  area  per  person  is 
recommended  by  each  of  the  three 
model  codes.  FmHA  believes  this 
standard  of  50  square  feet  per  person  is 
reasonable  when  more  than  two  persons 
occupy  a  habitable  sleeping  room  given 
the  types  and  sizes  of  dwelling  imits 
typicdlv  financed  by  the  Agency.  The 
adopted  standard  will  allow  a  family  to 
use  a  living  room  as  a  sleeping  room  if 
such  use  will  meet  their  needs  for 
housing. 

Paragraph  VII— Certification  and 
Verification  of  Information  and 
Corrective  Actions 

Commenters  presented  a  number  of 
suggestions  for  improving  certification 
and  verification  of  information  and  for 
improving  guidance  on  pursuing 
corrective  actions  when  abuses  are 
uncovered.  The  Agency  is  responding 
by  providing  greater  guidance  on  what 
information  is  applicable  for  labor 
housing  residents,  particularly  those 
residing  in  rent  bee  imits.  Greater 
guidance  is  provided  on  how  reviews  of 
tenant  or  member  income  and/or 
employment  verifications  may  be 
conducted,  particularly  in  matters  of 
timing  and  tnird  party  verification. 
Better  guidance  is  provided  on  how  to 
service  and  recover  unauthorized 
benefits  discovered  as  a  result  of  a 
review  of  receipt  of  information  from 
third  party  sources. 

The  Agency  received  a  large  number 
of  comments  about  the  need  to  better 
define  the  magnitude  of  change  in 
income,  benefits,  or  family  size  that 
warrant  being  reported  to  the  landlord, 
and  further,  when  filing  of  a  new  tenant 
certification  is  required.  Tenants  or 
cooperative  members  will  be  required  to 
report  any  change  in  hoiisehold  income, 
size  or  composition.  Borrowers  will  be 
required  to  recertify  tenants  or  members 
when  their  gross  monthly  income  or 
adjustments  to  income  increase  by  $40 
or  more  per  month  ($480  per  year). 
Likewise,  the  same  will  be  required 
when  a  tenant's  or  member's  change  of 
gross  income  or  adjustments  to  income 
decrease  by  $20  or  more  per  month 
($240  per  year).  Borrowers  will  be 
required  to  recertify  a  tenant  or  member 
whenever  there  is  a  change  of 
household  size  or  composition. 

The  Agency  also  provided  positive 
response  to  requests  for  policy 
clarifications  on  processing  tenant 


certifications  when  delay  in  receiving 
third  party  verifications  is  beyond  the 
control  of  the  tenant  or  landlord.  The 
Agency  is  also  providing  additional 
guidance  on  how  to  proceed  to  resolve 
cases  where  inaccurate  information  is 
suspected  or  sho%vn  to  occur  on  tenant 
certifications. 

Paragraph  Vm-^iease  Agreements. 
Occupancy  Agreements,  Rules,  and 
Other  Tenant  Information 

Several  comments  pointed  out  that 
the  proposed  rule  did  not  include 
certain  lease  references  to  occupancy 
surcharges  promulgated  by  a  previous 
rulemaking.  As  a  matter  of  course,  this 
rulemaking  includes  those  previous 
changes.  Toe  Agency  has  provided 
added  coverage  of  lease  provisions  to 
ensure  that  tenants  are  protected  against 
having  to  incur  higher  out  of  pocket 
expenditures  for  shelter  costs  as  a  result 
of  a  monetary  or  non-monetary  default 
by  the  borrower  which  resulted  in 
subsidy  being  suspended  or  cancelled 
by  the  Agency. 

The  lease  provisions  are  modified  to 
address  public  concerns  over  the 
policies  which  should  apply  where  the 
use  of  controlled  substances  are 
involved.  Many  and  varied  comments 
were  received  on  the  policies  set  out  in 
the  prior  rulemaking  on  the  controlled 
substance  issue.  As  a  result  of  the 
concerns  noted,  the  Agency  determined 
its  policies  should  be  modified  to 
provide  more  extensive  coverage.  As  a 
result  of  public  comments  objecting  to 
the  lack  of  adequate  guidance  in  this 
area,  the  Agency  determined  that  its 
regulations  should  attempt  to  afford 
greater  protection  against  requiring  non- 
adult  members  to  vacate  a  unit  as  a 
result  of  controlled  substance  abuse. 
The  Agency  also  determined  that  it 
needed  better  guidance  on  how  to 
proceed  when  an  adult  member  is 
required  to  vacate  the  unit  and  any 
remaining  adult  or  non-adult  member 
seeks  to  continue  residency  in  the  imit. 
The  Agency  determined  that  its  policies 
should  be  modified  to  be  more  specific 
about  the  circumstances  imder  which  a 
member  who  was  asked  to  vacate  a  unit 
as  a  result  of  controlled  substance  abuse 
could  retiun  to  the  unit. 

Paragraph  DC — ^Rent  or  Occupancy 
Charge  Collection  and  Account 
Servicing 

The  discussion  on  delinquent  rent 
payments  has  been  modified  in 
response  to  several  comments.  Subject 
to  provisions  of  State  or  local  law,  late 
charges  may  not  exceed  the  higher  of 
$10  or  5  percent  of  gross  tenant 
contribution  to  rent.  This  will  protect 
tenants  paying  lower  rent  while 


increasing  the  incentive  for  tenants 
paying  higher  rent  to  pay  timely. 
Provision  is  provided  to  extend  giace 
periods  in  instances  such  as  persons 
receiving  social  security  checks  at  or 
near  the  end  of  the  otherwise  normal 
grace  period.  Other  changes  were  made 
to  clarify  that  late  fee  waivers  must  be 
reported  to  the  IRS  and  late  fees  charged 
in  error  by  the  Agency  will  be 
administratively  corrected  and  not 
reported  to  the  IRS. 

Paragraph  X — Maintenance 

Few  comments  were  received  for  this 
topic.  Those  who  did  were  generally 
supportive  of  the  Agency's  effort  to 
distinguish  whether  long  term 
maintenance  type  items  may  be  paid 
from  annual  operating  expenses  or  from 
the  reserve  account. 

Paragraph  XI — Rent  or  Occupancy 
Charge  and/or  Utility  Allowance 
Changes 

No  changes  were  proposed  to  this 
paragraph  which  refers  the  reader  to 
exhibit  C  of  this  rule  for  guidance  in 
processing  changes  of  rent  or  occupancy 
charges.  However,  reference  to  utility 
allowance  change  is  now  included  to 
correlate  to  changes  proposed  and 
incorporated  at  the  aforementioned 
exhibit  C. 

Paragraph  XII— Borrower  Project 
Budget,  and  Paragraph  Xm — 
Accounting  and  Reporting 
Requirements  and  Financial 
Management  Analysis 

As  discussed  in  the  general  section, 
the  Agency  made  extensive  changes  to 
the  content  of  these  sections  to  modify 
discussion  about  project  budget 
processes  and  Agency  evaluation 
practices.  Also,  the  Agency  has 
expanded  its  discussion  and  guidance 
concerning  the  investment  of  reserve 
account  funds  in  response  to  public 
comment.  Additionally,  the  Agency  has 
included  revised  guidance  in  the  matter 
of  separate  accoimtability  of  project 
funds.  The  Agency  will  now  allow 
combining  of  multiple  project  funds 
owned  by  the  same  borrower  in  one 
bank  account.  It  will  not,  however, 
permit  funds  of  multiple  projects  owned 
by  multiple  borrowers  to  be  combined 
in  one  bank  accoimt.  A  management 
agent  handling  multiple  bank  accoimts 
for  multiple  borrowers  will  be  permitted 
to  maintain  a  central  funds  collection 
and  disbursement  system  that  is  linked 
to  the  separate  bank  accounts  of 
separate  projects  provided  the  principle 
of  separate  accountability  is  maintained 
as  described  in  this  rulemaking. 
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Paragraph  XIV— Termination  and 
Eviction 

Public  conunent  came  from  a  cross- 
section  of  interests  on  this  topic.  The 
issues  of  illegal  use  of  controlled 
substances  and  protection  of  tenant 
rights  captured  the  greatest  concern. 
The  Agency  has  removed  arrest  of  a 
tenant  or  household  member  as  a  cause 
for  termination  of  occupancy  on  the 
principle  that  a  person  is  innocent  until 
proven  guilty.  Notice  requirements  have 
been  moidified  to  comply  with  State  or 
local  law.  or  in  the  absence  of  same,  to 
follow  the  guidance  of  this  paragraph. 
The  Agency  has  added  the  provision 
that  a  tenant,  or  tenant's  counsel,  may 
view  its  tenant  occupancy  file  and  copy 
any  information  it  contains  to  aid  in  the 
tenant's  defense  of  termination. 

Paragraph  XV— Security  Servicing 

Public  comment  was  generally 
supportive  of  the  Agency  proposal  to 
permit  blanket  crime  policies  as  well  as 
fidelity  bonds  as  instruments  of 
fiduciary  coverage.  Most  of  the 
commenten  expressed  concern  that  the 
proposed  formula  for  determining  an 
exposure  index  and  the  proposed 
sloping  line  chart  for  determining  an 
amount  of  coverage  would  be  confusing 
to  undentand  and  apply.  The  Agency 
has  simpUfied  the  formula  to  determine 
exposure  index  and  the  line  chart  has 
been  replaced  with  a  chart  that 
accomplishes  the  same  intent  by  listing 
coverage  faclon  for  various  levels  of 
exposure  index. 

Commenten  also  recommended  that 
hazard  insurance  requirements  be 
modernized  in  the  same  general  manner 
as  with  fidelity  coverage.  The  Agency 
agrees  and  it  has  modified  diis 
paragraph  to  require  evidence  of  first 
year  paid  premium  with  follow  up 
notice  of  any  cancellation  for 
nonpayment  of  premium  or  nonrenewal 
to  be  sent  to  the  Agency.  Other 
administrative  changes  were  made 
concerning  policy  endorsements  and 
source  of  coverage  amount. 

Paragraph  XVI— Automation  of  FmHA 
Forms  and  Formats 

All  comments  concerning  this 
paragraph  wfera  supportive  of  this  new 
paragraph  that  desaibes  Agency 
recognition  and  provid<m  rar 
automating  various  aspect*  of  project 
administration. 

Exhibit  B-1    Management  Plan 
Requirements 

The  central  theme  of  public  comment 
was  that  a  detailed  management 
procedure  would  evolve  rather  than  a 
plan  for  management  Other  comments 
were  very  qiedfic  in  natuia  in 


suggesting  improvements  of  wording. 
Taking  this  into  acooimt.  the  Agency 
has  maintained  the  former  structure  of 
topic  discussion  but  has  restated  many 
of  the  management  reouirements  into 
management  issues,  whereby  the 
Agency  is  asking  the  borrower  to 
describe  its  standards  of  performance  in 
the  management  of  its  project  To  help 
make  the  management  plan  as  generic  as 
possible,  the  Agency  is  further  asking 
ownera  to  describe  the  employee  or  staff 
positicm  responsible  for  any  particular 
function  rather  than  naming  the  person. 

Exhibit  B-2    Requirements  for 
Management  Agreements 

The  few  comments  received  on  this 
Exhibit  fociised  on  identity  of  interest 
concerns.  The  Agency  is  requiring  full 
disclosure  of  such  identity  when  it 
exists  or  will  exist  between  the 
management  agent  and  borrower  and 
vendora  and  supplien.  The  Agency 
agrees  with  comments  that  the  borrower 
may  delegate  responsibility  to  represent 
the  borrower  in  appeal  mattera.  'The 
balance  of  changes  made  correlate  to  the 
discussion  that  follows  for  exhibit  B-3. 

Exhibit  B-3    Sample  Management 
Agreement 

Public  comment  on  this  Exhibit  was 
mora  technical  than  philosophical.  The 
Agency  res]>onds  to  the  comment  by 
first  making  it  clear  in  the  title  that  the 
exhibit  is  a  sample  which  means  a 
sample  outline  for  an  owner  and 
management  agent  to  be  guided  by 
when  preparing  and  adopting  a 
management  agreement.  The  Agency 
intends  that  all  points  or  issues  shown 
in  the  exhibit  be  addressed,  but  actual 
wording  will  depend  on  local 
conditions  and  ractors.  A  definition  of 
"agent"  is  included  along  with  identity 
of  interest  disclosure  requirements. 
Discussion  is  added  for  a  borrower's 
authorization  to  the  management  agent 
Langiiage  has  been  modified  for  the 
management  agreement  to  distinguish 
whether  site  staff  are  employees  of  the 
management  agent  or  the  borrower.  The 
description  of  project  accounts  has  been 
eliminated  from  the  text  of  the 
management  agreement  and  may 
henceforth  reference  paragraph  Xm  of 
this  rulemaking  to  cover  the  topic  of 
project  accounts. 

Exhibits  B-4  and  B-5  Outlines  for 
Prospective  Management  Agfint  and 
Owner 

Only  one  comment  was  received 
concerning  these  exhibits;  it  dealt  with 
identity  of  interest  disclosure.  In 
keeping  with  this  comment  and  other 
comments  in  genwal.  the  Agency  made 
appropriate  changea  to  have  those 


persons  or  groups  who  will  manage  a 
rental  property  to  de'tcribe  any  identity 
of  interest  that  exists  or  will  exist  in 
connection  with  management  of  a 
project. 

Exhibits  B-6.  B-7  and  B-6 
Management  Reports 

The  few  comments  received  on  these 
exhibits  were  correlated  to  comments 
made  by  the  same  commenten  in  other 
parts  of  the  rulemaking.  The  comments 
dealt  with  timing  of  the  various 
management  reports.  These  exhibits  are 
handy  reference  charts  and  have  been 
modified  to  reflect  changes  made  in 
text. 

Exhibit  B-9    Notice  of  Authorization  to 
Withdraw  and  Use  Reserve  Funds 

This  exhibit  was  shoMm  as  exhibit  B- 
10  in  the  proposed  rulemaking.  Public 
comment  generally  supported  adoption 
of  this  new  exhibit.  Commenten, 
however,  suggested  a  mora  definitive 
description  of  what  the  terms  "capital 
type"  and  "annual  recurring  type" 
expenses  mean.  Some  commenten 
wanted  a  detailed  list  of  examples 
shown.  The  Agency  rejected  the  last 
idea  but  has  adopted  generic  terms 
which  are  meant  to  convey  the  intended 
meanings. 

Exhibit  B-10    Reserve  Account  Tally 

Shown  as  exhibit  B-14  in  the 
proposed  rulemaking,  comments  were 
divided  as  to  support  or  opposition  to 
its  use.  The  Agency  believes  it  wise  to 
establish  a  consistent  tracking  format  for 
use  across  the  coimtry  in  view  of  waste, 
fraud  and  abuse  concerns.  The  Agency 
is  moving  toward  some  form  of 
increased  Agency  surveillance  of  the 
withdrawal  and  use  of  reserve  funds  in 
resp<»ise  to  Office  of  Inspector  General 
findings.  This  tradung  form  will  assist 
in  that  effect 

Exhibits  B-11.  B-12.  and  B-13    Equal 
Housing  Opportunity  Logptype,  Fanners 
Home  Administration  Logotype,  and 
International  Symbol  of  Accessibility 

The  two  logotypes  were  proposed  as 
exhibits  B-11  and  B-12,  respectively. 
Exhibit  B-13  has  been  added  as  part  of 
the  Agency  response  to  the  reasonable 
accommodation  aspects  of  the  Fair 
Housing  Amendments  Act  of  1988  and 
section  504  of  the  Rehabilitation  Act  of 
1973.  This  international  symbol  is  to  be 
used  at  any  handicap  parking  spaces 
and  along  routes  of  accessibility.  It  will 
not  be  necessary  to  show  it  on  the 
project  identifier  sign. 

Two  conmienten  indicated  that 
another  exhibit  showing  only  the  words 
"Equal  Hoiising  Opporttmity"  should  be 
provided  to  augment  the  logotype  now 


UMI 


Federal  Register  /  Vol.  58,  No.  145  /  Friday.  July  30.  1993  /  Rules  and  Regulations  40867 


at  exhibit  B-11.  The  Agency  chose  to 
not  add  another  exhibit,  but  within  text, 
the  Agency  recognizes  as  acceptable, 
use  of  only  the  words  "Equal  Housing 
Opportimity"  without  showing  the 
house  symbol.  Other  commenters 
pointed  out  the  words  "Farmers  Home 
AdminisU-ation"  on  the  FmHA  logotype 
are  imnecessary  and  the  Agency  agrees. 
Further,  the  Agency  will  not  require  use 
of  the  FmHA  logotype  on  the  project 
identifier  sign. 

Exhibit  B-14    Sample  Waiting  List 

This  exhibit  provoked  polarized 
supportive  and  oppositional  comments. 
Some  felt  the  example  contained  too 
much  information  and  others  suggested 
additional  or  different  information.  The 
intent  of  this  sample  waiting  list  is  to 
standardize  this  item  across  the  country. 
All  too  often,  the  Agency  has  observed 
inadequate  waiting  lists  or  the  absence 
of  waiting  lists  during  its  site  visits.  The 
Agency  believes  adherence  to  properly 
prepared  and  maintained  waiting  lists  is 
vital  to  proper  compliance  in  tenant  and 
subsidy  selection  decisions. 

Exhibit  C   Rental  and  Occupancy 
Charge  and/or  Utility  Allowance 
Changes 

The  Agency  received  many  and  varied 
comments  concerning  its  rent  change 
policies.  The  most  significant  of  these 
centered  on  the  need  to  have  policies 
that  ensure  timely  processing  of  rent 
changes:  to  improve  coverage  on  how  to 
process  rent  changes  where  section  8 
assistance  is  involved:  to  include  the 
overage  policy  clarifications  contained 
in  FmHA  AN's  2256  and  2319  dated 
March  28, 1991,  and  July  3, 1991, 
respectively:  and  to  modify  the  Special 
Market  Rent  (SMR)  policies.  The 
Agency  adopted  many  of  the 
recommended  policy  changes.  The 
Agency  did  not  agree  that  it  is  prudent 
to  significantly  alter  its  SMR  policies  to 
make  it  significantly  easier  to  qualify  for 
an  SMR  The  Agency  did  modify  its 
policies  however  to  eliminate  the  need 
to  demonstrate  that  a  borrower  request 
to  rent  to  ineligible  tenants  as  a 
condition  to  qualify  for  an  SMR  The 
Agency  determined  however,  that  it  is 
sufficient  to  require  a  borrower  to  have 
evidenced  attempting  to  resolve  the 

Eroblems  throu^  the  servicing  or 
udget  workout  provisions,  exclusive  of 
SMR  considerations,  prior  to 
considering  approval  of  an  SMR 

Exhibit  D   Energy  Audit 

Two  energy  auditora  offered  support 
and  technical  changes  to  the  proposed 
language.  Most  of  the  several  other 
commentera  suggested  that  energy 
audits  are  not  needed  beyond  an  initial 


energy  audit  performed  several  years 
after  initial  construction.  The  Agency  is 
retaining  the  energy  audit  in  keeping 
with  the  National  Energy  Strategy  which 
calls  for  all  citizens  and  activities  in  the 
nation  to  conserve  energy  in  an  effort  to 
lessen  national  dependence  on  foreign 
sources  of  energy.  Exhibit  D  is  modified 
to  place  greater  emphasis  on  energy 
conservation  practices.  In  the  past,  the 
exhibit  placed  emphasis  on  energy 
conservation  measures,  which  are 
addressed  in  the  design  and 
construction  phase  of  a  project's  Ufa. 
Energy  conservation  practices  involve 
those  attitudes  and  applications  of 
management  and  maintenance 
throughout  the  operation  and 
maintenance  life  of  the  project.  Exhibit 
D  was  modified  to  incorporate  these 
ideas. 

Exhibit  E   Rental  Assistance  Program 

Conunents  on  this  exhibit  were  of  a 
technical  and  administrative  nature. 
The  Agency  has  responded  accordingly 
to  provide  clarification  of  policy  and 
otherwise  make  editorial  changes.  A 
significant  policy  modification  is  that 
once  a  borrower  has  filed  an  application 
for  rental  assistance,  further  submittals 
of  applications  will  not  be  required. 
This  is  intended  to  reduce  paperwork, 
especially  at  times  when  rent  changes 
will  cause  rent  overburden  on  one  or 
more  tenants,  and  section  530  of  the 
Housing  Act  of  1949,  as  amended, 
requires  the  borrower  to  apply  for  rental 
assistance,  even  when  the  borrower  and 
the  Agency  know  that  rental  assistance 
allocation  is  not  available.  The  Agency 
is  also  adding  language  to  indicate  that 
tenants  can  be  informed  that  their  rents 
will  increase  and  they  may  quit  their 
lease  should  the  event  ever  occur  where 
their  landlord's  rental  assistance  contact 
cannot  be  renewed  because  of  lack  of 
appropriated  funds.  The  Agency  is 
making  provision  that  in  certain 
situations,  when  a  borrower  loan  is 
delinquent,  the  Agency  may  agree  to 
releasing  that  portion  of  rental 
assistance  payment  needed  for  project 
operation  while  holding  in  suspense 
that  portion  it  would  otherwise  capture 
as  payment  on  the  borrower's  loan. 

The  rental  assistance  transfer  policy  is 
modified  to  permit  transfer  of  any 
remaining  imused  rental  assistance  \mit  ^ 
that  remains  unused  after  a  specified 
time. 

Exhibits  F  and  G    Supervisory  Visit 
Preparation  Worksheet  and  Checldist 

All  comments  about  these  exhibits 
were  of  a  technical  nature,  many  of 
them  offering  suggested  changes.  Many 
of  the  comments  pointed  out  a 
typographical  error  in  the  proposed 


rulemaking  concerning  the  random 
sapling  formula.  The  Agency  has 
retained  the  substance  of  these 
companion  exhibits  but  has  reformatted 
them  to  make  preparation  easier  and 
recording  of  findings  more  succinct. 

Exhibit  H   Interest  Credits 

This  exhibit  is  largely  an 
administrative  and  informational 
exhibit.  All  comment  focused  on  the 
Agency's  discussion  that  interest  credit 
would  cease  for  any  unit  60  days  after 
loss  of  operation  due  to  fire,  natural 
cause  or  other  substantial  damage. 
Commenters  imderstood  the  principle 
behind  the  Agency's  reason  for  ceasing 
interest  credit,  but  stressed  that  60  days 
is  often  an  inadequate  time  to  restore  a 
severely  damaged  unit  or  units,  let  alone 
arrange  an  insurance  settlement.  In  view 
of  this  rationale,  the  Agency  is 
increasing  this  period  to  180  days.  If 
after  that  time,  repair  or  replacement 
has  not  occurred,  the  interest  credit  will 
be  withdrawn  unless  the  FmHA  State 
Director  makes  an  exception  under 
certain  conditions. 

Exhibit  I    Section  8  Rental  Certificates 
and  Rental  Vouchers 

The  few  comments  received  here  were 
supportive  of  the  inclusion  of 
discussion  about  section  8  rental 
vouchere.  With  assistance  from  the  staff 
of  HUD'S  Office  of  Public  and  Indian 
Housing,  the  Agency  has  modified  and 
clarified  the  discussion  about  these  two 
HUD  subsidy  programs  in  how  they 
interface  with  the  FmHA  section  515 
rental  and  cooperative  housing  program. 

Exhibit  J   Management  of  Congregate 
and  Group  Home  Housing 

Virtually  all  commenters  pointed  out 
that  the  provisions  of  the  Fair  Housing 
Amendment  Act  of  1988  were  not 
adequately  incorporated  into  this 
portion  of  the  proposed  rule.  The 
Agency  has  made  fundamental  changes 
in  program  objective  and  direction, 
particularly  in  its  congregate  housing 
program  as  a  result  of  public  comment. 
As  revised,  borrowers  will  develop  a 
strategic  marketing  plan  to  attract  that 
universe  of  people,  from  a  tenant  base 
or  market  area,  that  desire  and  request 
the  services  provided  at  or  arranged  by 
the  congregate  project  located  in  the 
market  area.  Project  ownen  and 
management  personnel  will  not 
determine  whether  such  tenants  or 
appUcants  can  live  independently:  that 
decision  is  for  the  applicant  or  tenant  to 
make.  In  the  case  of  group  home 
housing,  however,  applicants  must 
prove  to  the  owner  and  management 
that  they  qualify  for  the  unique  services 
provided  by  the  housing.  Substantial 
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change  of  wording  was  made 
throt^out  the  exhibit  to  reflect  the 
preceding  discussion. 

LMofSvbiecIs 

7CFRPartl930 

Accounting.  Administrative  practice 
and  prooBdure,  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — ^Rental, 
Reporting  requirements. 

7CFRPaiil944 

Administrative  practice  and 
procedure,  Agsd,  Farm  labor  housing. 
Handicapped,  Loan  programs— Housing 
and  community  development,  Low  and 
moderate  income  housing— Rental, 
Migrant  labor.  Mortgages,  Nonprofit 
organizations.  Public  housing.  Rent 
subsidies.  Rural  housing.     I 

7CFB  Part  1951 

I 

Account  servicing.  Loan  programs — 
Agriculture.  Loan  programs— Housing 
and  commimity  development.  Low  and 
moderate  income  housing  loans — 
Servicing,  Mortgages. 

7CFRPartl965 

Administrative  practice  and 

Erooedure,  Low  and  moderate  income 
ousing— Rental,  Mortgages. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  ammded  as 
follows: 

PART  1M0-GENERAL 

1.  Ths^uthority  dtatioa  for  part  1030 
is  revised  to  read  as  foUowrs: 


;  42  U.S.C  14a0: 5  U.&C  301: 7 
CFR  2.23  and  2.7a 

2.  Subpart  C  of  part  1030  is  revised  to 
read  as  follows: 


of  MiiMple  Fanwy  NouainQ  Bofroweia  and 
Qrant  Redpienla 

1930.101  General 

1930.102  Definitions. 

1930.103  Nondisortminatkn  assurance. 
193ai04  Wesson  able  accommodations. 
193ai09  Obtsctiy  of  msn^emiint  and 

supetvislaB. 
193ai0»-l>30.107    (Kaaarredl 
1930.108    BKfit  of  bonowsi  wanagwnent 
193ai09    Extant  of  nnHAsuparvi^oo. 
193ail0    Methods  of  supsfvtekm. 
103aill-1930.112    IRsssrved] 
1930.113    Bonoww  rBspoosibtllties. 
193ail4-193ail6    PUeervedl 
1930.117    AgMKjr  laspoDsiUlltias 
1930.111    (Rsaerwdl 
1930.119    Supwvleoqr  visits,  compliance 

leview.  sad  infections 
193ai20-1930.121    [Reserved] 


Sk. 

1930.122  Borrower  accounting  methods, 
managemeDt  reporting,  and  audits. 

1930.123  Annual  review. 

1930.124  (Reservedl 

1930.125  C3>anging  project  designation. 
1930.126-1930.127    [Raserved] 
193ai28    LH  grants. 

1930.129    RHS  loans. 
1930.130-1930.133    (Raserved] 
193ai34    FmHA  oCBca  records. 
1930.135-1930.136    [Raserved] 

1930.137  State  Supplements,  guides,  faems 
and  other  issuances. 

1930. 138  Supervisory  actions  for  distressed 
projects. 

1930.139-1930.140    (Reserved] 

1930.141  Materials  to  be  provided 
borrower/appUcant 

1930.142  Complaints  reguding 
discrimination  in  use  and  occupancy  of 
MFH. 

1 930. 143  Delegation  of  responsibility  and 
authority. 

1930.144  Exception  authority. 

1930.145  Appeals. 
1930.146-1930.149    [Reserved] 
1930.150    0MB  control  number. 

ExhibilB  ta  Subpart  C 

Exhibit  A— Steps  for  Fanners  Home 

Administration  (FmHA)  Personnel  in 
readwrtiiig  AnmMl  Keview  ef  Mnhipie 
Heysing  Operatiene 

Exhibit  A-1— Audit  Report  Review  GnUe 

Exhibil  B— Mnltipls  Hoosiag  r ' 


Exhibit 


AdaiBistratian  FiaaKsd  Multiple 
Family  liaiisii«  (MFH)  Prsiacts 
Exhibit  B-a-«aaniremaBts  lor 


Exhibit  B-3— Sample  I 
IfbrFa 


Midtiple 


Afam  sf  a  MaJtipk  Family 


ExbiUl 


Prspaees  Owsr  Maaagsment  ef  a 
Mottiple  Family  Rental  ar  Labor 

HOVSKBS  arOIBCI 

Exhibit  B-6  Monthly  and  Qoartarly  Prefect 


Exhibit  B-7— Annul  Protect  I 


I  Use 


ExhibitI 

Withdraw  ( 
Exhibit  B-lO-lassrvs  Accevnt  Tally 
Exhibil  S-11— Eqoal  Heuaint  Opportnnily 

Lsgsljfps  (Roqnirod  lor  Prejoct  Si^ 
ExhiUl  ■•ll-raraMrs  Heam 

AdadnMratioo  Logotype  (Optional  far 

Prefect  eign) 
ExUMi  B-ia-Inlsnatienal  Symbol  af 

AccoesibUily  (Repaired  fcr  Handicap 


1 

ExUUl  Ha-Semple  Waiting  Ual 
Exhibil  C-ieirtal  an 
and^rUtiUlyAUewi 


Exhibit  &1— Notice  to  TenanSs  (Mambers)  of 
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Supervision  of  Multiple  Family 
Houaing  Borrower*  and  Grant 
Recipient* 

|193fr101    QanoraL 

This  subpart  prescrilies  the  policies, 
authorizations,  and  procedures  for 
management  and  supervision  of  all  of 
the  following  Farmers  Home 
Administration  (FmHA)  Multiple 
Family  Ho\ising  (MFH)  loan  and  grant 
recipients: 

(a)  Farm  Labor  Housing  (LH). 

(b)  Rural  Rental  Housing  (RRH) 
including  congregate  housing. 

(c)  Rural  Cooperadve  Housing  (RCH). 

(d)  Rural  Housing  Site  Loans  (RHS). 

(e)  Special  provisions  and  exceptions. 
(1)  Unless  otherwise  specified  in  this 

subpart  and  except  for  Exhibit  C  of  this 
Subpart,  individual  type  RRH  borrowers 
who  were  not  requireo  by  program 
regulation  to  execute  a  loan  agreement 
are  exempted  from  the  requirmnents  of 
this  subpart  as  long  as  the  borrower  is 
not  in  default  of  any  program 
requirement,  security  instrument, 
payment,  or  any  other  agreement  with 
FmHA.  Ho%vaver,  these  borrowen  must 
provide  evidence  of  tenant  income 
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eligibility  by  properiy  completing  Form 
FmHA  1944-«,  'Tenant  Certification," 
for  each  tenant  ai  required  by  the  Forms 
Manual  Insert  (FMI),  except  in  LH 
sitiiations  where  the  tenant  is  not 
payingrrat 

l2)  The  State  Director  may  require  any 
borrower  determined  to  be  in  default  of 
any  program  requirement  security 
instrument,  payment,  or  other 
agreement  with  FmHA,  or  when 
otherwise  failing  to  meet  the  program 
objectives,  to  comply  with  any 
appropriate  section  of  this  subpart  to 
assure  that  the  loan  objectives  are  met 

(3)  Fw  RHS  borrowers,  the  following 
sections  of  this  subpart  do  not  appl3r: 
$§1930.108, 1930.122,  and  1930.141. 

i193ai02    DeflnMone. 

Acceptable  tolerance.  For  the  purpose 
of  this  subpart  acceptable  tolerance 
means  actual  financial  activity  as 
expressed  in  numeric  terms  that  is 
operating  within  plus  or  minus  5 
percent  of  projected  or  forecasted 
estimates. 

Adviser  to  the  board.  An  individual  or 
organization  who  will  work  with  and 
provide  guidance  to  a  cooperative  board 
of  directors. 

Borrowers.  Borrov/ers  means  owners 
who  may  be  individuals,  partnerships, 
cooperatives,  trusts,  public  agencies, 
private  or  public  coiporatians,  and  other 
organizations  who  have  received  a  loan 
or  grant  from  FmHA  for  LH,  RRH,  RCH, 
or  RHS  purposes. 

Consumer  cooperative.  A  corporation 
which  is  oi^anized  under  the 
cooperative  laws  of  a  State  or  Federally 
recognized  Indian  tribe;  wiD  own  and 
operate  the  housing  on  a  cooperative 
basis  solely  for  the  benefit  of  the 
members:  will  operate  at  cost  and,  for 
this  purpose,  any  patronage  refunds 
accruing. to  members  in  accordance  with 
Subpart  E  of  Part  1944  of  this  chapter 
will  not  be  considered  gains  or  profits; 
and  will  restrict  membership  in  the 
housing  to  eligible  persons  and,  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

FmHA.  FmHA  means  the  United 
States  of  America  acting  through  the 
Farmers  Home  Administration  or 
FmHA's  predecessor  agencies. 

Covemiz^  body.  Governing  body 
means  those  elected  or  appointed 
officials  of  an  organization  or  public 
agency  type  borrower  responsible  for 
the  operations  of  the  project 

ManagBment  Manag^nent  is  the 
overall  diiection  given  by  the  borrower 
or  the  borrower's  agent  to  meet  the 
needs  of  the  tenants  or  members, 
maintain  the  prefect,  and  provide  sound 
and  economical  project  operation. 


Member.  A  poson  who  has  executed 
documents  pertaining  to  a  cooperative 
housing  type  of  living  arrangement  and 
has  made  a  commitment  to  upholding 
the  cooperative  concept 

Occupancy  agreement.  A  contract 
setting  forth  the  rights  and  obligations  of 
the  coop«ative  member  and  the 
cooperative,  including  the  amount  of 
the  monthly  occupancy  charge  and  the 
other  terms  xmder  which  the  member 
will  occupy  the  housing. 

Office  of  the  General  Counsel  (OGC). 
OGC  means  the  Regional  Attorney. 
Associate  Regional  Attorney,  or 
Assistant  Regional  Attorney  in  the  field 
office  of  the  Office  of  the  General 
Counsel  of  the  United  States 
I>)paTtmait  of  Agriculture  (USDA). 

Office  oflnspKtar  General  (OIG).  OIG 
means  the  Office  of  Inspector  General  of 
the  USDA. 

Patronage  capital  refund.  Amounts 
received  by  the  cooperative  in  excess  of 
operating  costs  and  expenses  which 
have  been  assigned  to  members' 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

Project.  A  project  is  tne  total  number 
of  rental  housing  units  that  are  operated 
under  one  management  plan  with  one 
loan  agreement/resolution.  (The  rental 
units  may  have  hem  developed 
originally  with  separate  initial  loans  and 
separate  loan  agreements/resolutions, 
now  consolidated  into  one  operational 
project  under  §1965.68  of  subpart  B  of 
part  1965  of  this  chapter.) 

Servicing  Office.  Ine  FmHA  office 
designated  by  the  State  Director  to 
service  MFH  accounts. 

Servicing  Official.  The  individual 
who  by  job  description  or  other 
qualification  is  designated  by  the  State 
Director  with  delegated  responsibility  to 
service  MFH  accounts. 

State  Director.  For  the  purpose  of  this 
subpart,  State  Director  also  includes  the 
Rural  Housing  Chief,  Multiple  Family 
Housing  Coordinator,  Rural  Housing 
Specialist,  and  other  quaUfied  State  staff 
when  delegated  responsibilities  under 
this  subpart  according  to  §1930.143  and 
the  provisions  of  FmHA  Instruction 
200&-F,  (available  in  any  FmHA  office). 

Supervision.  Supervision  includes  the 
broad  scope  of  FmHA  guidance 
available  to  assist  Ixxrowers  to  carry  out 
the  objectives  of  the  loan  and  ccnnply 
with  FmHA  regulations. 

f  1930.103    Nondiecrimination  asaurenea. 

All  management  and  supervision 
actions  described  in  this  subpart  will  be 
conducted  without  regard  to  race,  color, 
religion,  sex.  familial  status,  national 
origin,  age,  or  handicap.  Borrowers, 
tenants  and  cooperative  members  must 
possess  the  legal  capacity  to  enter  into 


a  legal  contract  The  proriaions  ai 
subpart  E  of  part  1901  of  this  chapter 
enforcing  title  VI  of  die  Civil  Ri{^  Act 
of  1964,  as  amended,  along  with  other 
similarly  worded  statutes  will  be 
complied  vrith. 

(a)  It  shall  be  unlawful  for  any  person 
to  refuse  to  make  reasmiable 
accommodations  in  rules,  policies, 
practices,  or  services  when  sudi 
accommodations  wrould  afford  an 
individual  with  a  handicap  equal 
opportunity  to  use  or  continue  to  use 
and  enjoy  a  dwelling  unit,  including 
public  and  common  use  areas. 

(b)  It  shall  be  unlawful  for  any  person 
to  refuse  to  permit  at  the  expense  of  an 
individual  with  a  handicap,  reasonable 
modifications  of  an  existing  unit, 
occupied  or  to  be  occupied  by  an 
individual  with  a  hancUcap,  if  the 
proposed  modifications  may  be 
necessary  to  afford  the  individual  with 
a  handicap  full  enjoyment  of  the 
dwelling  imit 

fISSaiOS    Ob|ecthwe( 
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(a)  The  primary  objective  of 
management  and  supervision  is  to 

Erovide  effective  supervision  to  eech 
orrower  to  accomplish  the  objectives  ci 
the  loan  or  grant 

(b)  To  provide  effective  supervision, 
FmHA  will  assure  that  the  borrower's 
management  plan  accomplishes  the 
following: 

(1)  Provide  proper  and  efficient 
management  policies  as  prescrit)ed  in 
exhibit  B  of  this  subpart. 

(2)  Comply  vnth  loan  and  grant 
agreements. 

(3)  Repay  loans  on  sdieduk. 

(4)  Maintain  security  property. 

(5)  Protect  the  interests  of  FmHA. 

(6)  Operate  facilities  according  to 
State  and  local  laws  and  regulations. 

(7)  Maintain  accounts  and  records. 

(8)  Submit  reports  and  audits. 

(9)  Process  rent  and  occupancy  charge 
changes  according  to  exhibit  C  of  this 
subpart 

(10)  Operate  the  Cscilities  according  to 
Equal  Opportimity  requirements  of  title 
VI  of  the  Qvil  Ri^U  Act  of  1964,  title 
Vm  of  the  Qvil  Ri^ts  Act  of  1968  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  section  504  of 
the  Rehabilitation  Act  of  1973,  and  the 
Age  Discrimination  Act  of  1975. 

(11)  Maintain  facilities  and  premises 
that  are  free  of  illegal  controlled 
substances. 

(12)  Collect  aiul  remit  any  occupancy 
surcharges  as  applicable. 
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According  to  exhibit  B  of  this  subpart, 
the  bonower  and/or  the  borrower's 
agent  will  develop  a  management  plan 
for  each  project  that  describes  the  scope 
of  property  management  needed  to 
maintiitn  program  objectives.  When  the 
management  is  from  other  than  the 
borrower,  a  management  agreement  will 
be  used  to  define  the  responsibilities  of 
the  management  agent  Initial,  modified 
and/or  replacement  management 
agreements  will  be  approved  by 
authorized  FmHA  officials.  A  sample 
management  agreement  is  provided  in 
exhibit  B-3  of  this  subpart 

iinaiOt   Extant  of  FmMAaupervlslort. 

The  objective  of  FmHA  supervision  is 
to  guide  and  advise  borrowers  and  their 
designated  representatives  in  their  quest 
to  meet  MFH  program  objectives,  goals, 
and  obligations,  not  to  direct  the 
borrower's  activity.  Supervision  does 
not  relieve  borrowers  of  their  own 
responsibilities  and  obligations. 
Supervision  starts  with  the  first  contact 
by  the  applicant  and  continues  as  long 
as  any  loan  balance  remains 
outstanding.  In  the  case  of  a  grant, 
supervision  continues  until  the 
requirements  of  the  grant  agreement 
have  been  fulfilled.  Supervision  of 
borrowers  is  a  primary  responsibility  of 
the  Servicing  dffidal;  however, 
additional  supervision  and  gmdance 
will  be  given  by  the  State  Director  and/ 
or  other  appropriate  members  of  the 
State  Office  staff.  Security  servicing 
actions  will  be  handled  according  to 
subpart  B  of  part  1965  of  this  chapter. 

f1S30.110   Mettwdaefsupervialon. 

Supervisory  methods  used  by  FmHA 
employees  include  organizational  and 
development  planning;  property 
management  planning:  affinnative 
marinating:  construction  conferences; 
long-term,  anniial,  and  other  periodic 
planning  and  evaluation^  accounts, 
budgets,  and  records  inspections  and 
guidance;  project  inspections: 
attendance  at  membership  and 
governing  body  meetings:  periodic 
group  meetings  with  Ixurowers;  analysis 
of  accoimting,  budgets,  and  audit 
reports;  giiidance  by  memorandums: 
and  similar  activities.  Supervision  of 
cooperative  borrowers  wul  include 
coordination  with  the  adviser  to  the 
board.  Supervision  of  grant-only 
recipients  will  consist  of  at  least  the 
reviews  and  inspections  outlined  in 
S  1930.119  of  this  subpart. 

(a)  Applicants,  Prior  to  loan  or  grant 
closing,  supervision  ^11  largely  be 


conducted  during  conferences  and 
meetings  writh  prospective  bonoMrers 
and  their  various  representatives  such 
as  applicant's  attorney,  architect 
property  manager,  etc.  Examples  of 
supervision  include: 

(1)  Organizational  meetings  to  discuss 
needs,  services  available,  owner 
obligations,  and  to  establish 
orsanizational  committees. 

(2)  Preapplication  and  application 
conferences. 

(3)  Preconstruction  conferences  to 
reach  an  understanding  regarding 
responsibilities  and  the  manner  in 
which  development  will  be  performed. 
The  applicant  at  this  point  should  be 
made  fully  aware  of  the  responsibilities 
detailed  in  $  1930.103  of  this  subpart. 

(4)  Preloan  and/or  grant  closing 
conferences  to  review  requirements  of 
the  loan  resolution  or  agreement, 
closing  requirements,  and  management 
plan  and  to  establish  responsibilities  for 
the  operation  of  the  project.  The 
applicant  at  this  point  riiould  be  made 
fully  aware  of  the  responsibilities 
entailed  in  S  1930.103  of  this  subpart. 

(5)  Preoccupancy  conferences  to 
review  the  management  plan,  marketing 
plan,  and  the  general  readiness  of 
project  fedlities,  recordkeeping  systems, 
renting  or  occupancy  procedures,  and 
personnel  assignments  to  begin  project 
operation.  This  conference  will  be 
conducted  according  to  §  1944.235  (h)  of 
subpart  E  of  part  1944  of  this  chapter. 

(b)  Borroivers  who  have  yet  to 
demonstrate  their  ability  and  borrowers 
with  Dwblems.  When  the  borrower  is 
establishing  its  operations,  or  when 
borrowers  are  delinquent,  or  have  other 
difficulties,  supervisory  guidance  will 
include: 

(1)  Implementation  and/or  review  for 
compliance  with  the  management  plan. 

(2)  Establishment  and  maintenance  of 
a  financial  recordkeeping  and  reporting 
system. 

(3)  Compliance  with  the  reqxiirements 
of  the  loan  agreement  or  loan  resolution. 

(4)  Review  of  annual  audit  and  budget 
reouirements. 

(5)  Any  other  supervision  that  may  be 
necessary  to  assure  effective  and 
successful  operation  of  the  project. 

(6)  A  requirement  that  the  borrower 
contract  with  a  management  firm  with 
proven  background  and/or  experience 
in  property  management.  In  the  case  of 
cooperative  housing,  this  stipulation 
will  apply  only  when  it  has  been 
determined  that  the  cooperative  is 
unable  to  manage  itself. 

(c)  Borrowers  who  have  demonstrated 
ability.  Supervision  will  consist  of  at 
least  an  annual  review  of  budgets  and 
other  management  reports  according  to 
$  1930.122.  and  a  triennial  supervisory 


visit  according  to  §  1930.119  of  this 
subpart  when  the  borrower  is: 

(1)  Successful  in  completing  a  first 
full  fiscal  year  of  operation. 

(2)  Current  with  loan  payments. 

(3)  In  compliance  with  other  loan  or 
grant  requirements. 

(4)  Maintaining  the  seauity  in  a 
satisfectory  manner. 

(5)  Otherwise  progressing 
satis&ctorily. 

H  1930.111-1930.112    [Reserved] 

|193ai13    Borrower  responsibiUtiea. 

Borrower  responsibilities  are 
described  in  paragraph  UI  of  exhibit  B 
of  this  subpart 

ff1930.114-193ai16    [Reserved] 

•1930.117    Agency  responsibilities. 

Effisctive  supervision  requires  FmHA 
employees  to  be  familiar  with  the 
various  types  of  borrowers  and  their 
management  plan;  to  communicate 
effectively  with  borrowers  and  their 
management  agent,  when  applicable: 
and  to  provide  guidance  in  the 
operation  and  management  of  MFH 
projects. 

(a)  Servicing  Official.  Servicing 
Officials  are  responsible  for  effective 
borrower  supervision.  Servicing 
Officials  will: 

(1)  Oiganize  their  work  and  the  work 
of  their  staffs  in  order  that  time  is  used 
effectively  in  providing  borrower 
supervision  and  place  emphasis  on 
supervisory  visits  and  review  of 
borrower  management  reports. 

(2)  Emphasize  to  the  borrower  and/or 
the  borrower's  management  agent  that 
they,  not  FmHA,  are  responsible  for 
managing  the  project,  planning  and 
following  budgets  within  acceptable 
tolerance,  collecting  rents  or  occupancy 
charges,  repaying  the  loan  on  schedule, 
budgeting  for  adequate  project 
operations  and  maintenance;  and  for 
compliance  with  any  loan  or  grant 
agreement  or  resolution.  State  laws,  and 
other  FmHA  requirements. 

(3)  Monitor  all  provisions  or 
conditions  of  the  FmHA  approval 
documents  to  ensure  that  they  are  fully 
complied  with  throughout  the  life  of  the 
project. 

(4)  Monitor  the  borrowers' 
compliance  with  FmHA  regulations 
concerning  real  property  tax,  insurance, 
bonding,  security,  budgeting,  and 
reporting  requirements. 

(5)  Systematically  monitor  response  to 
OIG  report  fijidings  at  specific  intervals 
and/or  during  routine  supervisory  visits, 
compliance  reviews,  and  physical 
inspections. 

(6)  Assure  that  borrower  financing 
statements  are  continued  and  not 
allowed  to  lapse. 
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(7)  Hav«  each  boirowar  designate  a 
representativa  to  serve  as  its  contact 
source  for  Agency  communication  on 
project  related  matters. 

(8)  Become  familiar  with  the 
borrower's  bylaws  or  other  rules  and 
regulations  when  necessary  to  assure 
compliance  with  FmHA  program  civil 
rights  and  Fair  Housing  Act 
reauirements. 

(9)  Provide  borrower  governing  bodies 
with  suggestions  for  information 
distribution  that  may  be  helpful  in 
keeping  the  membership  in  touch  with 
activities  to  increase  and  maintain 
membership  interest. 

(10)  Provide  informed  advice  and 
guidance  to  borrowers  as  needed. 

(11)  Identify  problem  borrower 
accounts  and  initiate  servicing  plans 
including  workout  agreements  with  the 
borrower  according  to  Exhibit  F  of 
Subpart  B  cf  Part  1965  of  this  chapter. 

(12)  Gather,  maintain,  analyze,  and 
distribute  a  database  of  actual  MFH 
operation  and  maintenance  expense  for 
determination  of  expense 
reasonableness  that  reflects  variables  of 
project  operation  and  characteristics. 

(13)  Avoid  doing  any  of  the  following: 
(i)  Try  to  nm  the  borrower's  business, 
(ii)  Take  charge  of  the  borrower's 

meetings. 

(iii)  Attempt  to  supervise  the 
borrower  only  through  its  attorney, 
architect,  or  management  agent. 

(iv)  Presume  that  projects  without 
adverse  complaints  do  not  require 
monitoring  and/or  supervision  by 
FmHA. 

(b)  State  Director.  State  Directors  will: 

(1)  Coordinate  and  direct  supervisory 
activities  related  to  borrowers  and 
perform  other  functions  as  prescribed  by 
this  subpart. 

(2)  Provide  guidance  and  leadership 
to  assure  that  the  State  staff  and 
Servicing  staff  thoroughly  understand 
and  carry  out  their  responsibilities. 

(3)  Develop  and  conduct  training 
programs  necessary  to  assure  that 
FmHA  personnel  are  kept  up-to-date 
regarding  the  most  effective  supervisory 
methods,  that  the  proper  time  is  allotted 
io  supervision,  and  that  borrowers 
receive  adequate  supervision  and 
financial  counseling. 

(4)  Establish  and  maintain  a  system  to 
monitor  follovvup  to  findings  in  OIG 
reports,  supervisory  visits,  compliance 
reviews,  physical  inspections,  or  other 
factual  sources. 

(5)  Maintain  necessary  liaison  with 
IheOGC. 

(5)  Maintain  necessary  liaison  with 
State  and  local  authorities,  agencies, 
and  other  organizations.  For  example,  in 
'he  case  of  projoois  benefiting  the 
elderly,  it  is  essential  that  liaison  be 


maintained  with  the  aging  network  such 
as  State  and  Area  Agencies  on  Aging  to 
assure  that  available  support  services 
are  offered  to  or  accessible  by  the 
tenants. 

(7)  Maintain  and  update  State  Office 
records  for  efliBCtive  program 
supervision  and  evaluation. 

(8)  Assist  the  Servicing  Official  in 
developing  a  realistic  plan  to  resolve 
project  operational  problems. 

(c)  State  staff.  State  staff  members 
*who  are  designated  by  the  State  Director 
as  MFH  Servicing  Officials  responsible 
for  supervision  of  borrowers  covered  by 
this  subpart  will: 

(1)  Continuously  monitor  supervisory 
and  account  servicing  activities  and 
borrower  status  to  assure  that  each 
project  is  receiving  timely  and  effective 
supervision. 

(2)  Train  staff  to  effectively  perform 
the  required  supervisory  and  account 
servicing  activities,  and  to  provide 
informed  guidance  in  sound  operation 
and  management  policies.  The 
assistance  of  the  aging  network  such  as 
State  and  Area  Agencies  on  Aging 
should  be  sought  in  connection  with 
training  which  pertains  to  the 
management  of  services  to  the  elderly. 

(3)  Post  review  closing  of  loans  and 
grants  to  determine  that  they  have  been 
profterly  closed. 

(4)  Visit  a  sufRcient  number  of 
projects  to  assure  that  proper 
supervision  and  account  servicing  is 
being  provided. 

(5)  Assemble,  analyze,  and  distribute 
a  statewide  database  of  actual  MFH 
operation  and  maintenance  costs  for 
determination  of  cost  reasonableness 
that  reflects  variable  characteristics  of 
project  operation. 

S  1930.118    [ReservMl} 

f  1930.1 19    Supervisory  visits,  compiianoe 
reviews,  and  inspections. 

(a)  Purpose.  Servicing  Officials  and 
other  FmHA  authorized  persons  will 
visit  the  MFH  project  site,  including  the 
management  office,  as  necessary  to 
accomplish  the  objectives  of  the  loan  or 
grant.  Following  are  the  major  purposes 
for  which  visits  may  be  made: 

(1)  To  assist  with  satisfactory 
development  of  the  project 

(2)  To  evaulate  the  management 
program  of  the  project  pursuant  to 
exhibit  B  of  this  subpart,  siich  as: 

(i)  Adherence  to  the  management 
plan. 

(ii)  Compliance  with  the  management 
agreement  when  applicable. 

(iii)  To  review  compliance  with  the 
Affirmative  Fair  Housing  Marketing 
Plan  and/or  the  Equal  Opportunity 
requirements  of  title  VI  of  the  Civil 


Rights  AcU  of  1964.  the  Qvil  RighU  Act 
of  1968  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988.  section  504  of 
the  Rehabihtatioo  Act  of  1973.  and  tha 
Age  Discrimination  Act  of  1975. 

(3)  To  review  borrower  records  and 
verify  required  compliance  aiKl 
information,  such  as: 

(i)  Tenant  or  member  eligibility. 

(ii)  Tenant  (w  member  income. 

(iii)  Tenant  or  member  selection 
criteria. 

(iv)  Waiting  Usts. 

(v)  Rental  or  occupancy  rates  are  in 
accordance  with  an  FmHA  approved 
budget. 

(vi)  Other  necessary  items. 

(4)  To  inspect  and  ascertain  proper 
maintenance  and  assure  protection  of 
the  secxuity  for  the  FmHA  loan. 

(5)  To  determine  if  the  project  is  being 
operated  according  to  the  approved 
budget. 

(6)  To  determine  that  borrower  and/or 
borrower's  managment  agent  is  fully 
complying  with  all  provisions  and 
conditions  of  the  approval  document 
regarding  site  development  and  use 
restrictions. 

(7)  In  the  case  of  all  LH  borrowers, 
including  cn-farm  LH.  to  determine  that 
the  housing  is  serving  domestic  farm 
laborers,  as  defined  by  paragraph  II  of 
exhibit  B  of  this  subpart,  and  that  the 
LH  housing  provided  is  decent,  safe, 
and  sanitary. 

(b)  Frequency  and  standards.  Visits 
will  be  made  as  follows: 

(1)  Supervisory  visits  will  be  made  as 
needed  to  assure  compliance  with 
FmHA  policies  and  objectives.  A 
Servicing  staff  person  or  other  FmHA 
authorized  person  will  perform  a  post 
rent-up  or  occupancy  visit  before  the 
end  of  the  first  90  days  of  operation:  and 
a  thorough  supervisory  visit  no  later 
than  12  months  following  the  post 
occupancy  visit,  and  at  least  every  36 
months  thereafter  at  each  project. 

(i)  More  frequent  visits  to  delinquent 
or  problem  projects,  irrespective  of  loan 
type,  should  be  scheduled  as  needed. 

(ii)  In  the  case  of  borrowers  with  on- 
farm  LH  unit(s)  or  LH  borrowers 
providing  seasonal  farm  labor  housing, 
such  visits  should  be  made  during  the 
season  of  occupancy  and  preferably 
during  an  annual  farm  visit. 

(iii)  Planned  visits  will  be  included  in 
the  monthly  work  calendar. 

(iv)  The  visit  shall  be  conducted  with 
the  borrower  and/or  the  borrower's 
designated  representative. 

(v)  Exhibits  F.  F-1,  F-2,  G,  G-1,  and 
G-2  cf  this  subpart  should  be  used  to 
assist  in  the  preparation,  completion, 
and  foUoH-up  of  visits. 

(vi)  For  small  rental  projects 
consisting  cf  only  a  few  units  (usually 
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1  to  3).  the  degree  of  completion  of 
exhibits  F,  G,  G-1  and  G-2  may  be 
minimized.  Supervisory  visits  to  such 
projects  are  reouired  only  once  every 
three  years  and  should  concentrate  on 
tenant  eligibility,  income  and 
adjustments  to  income  verification, 
maintenance,  insurance  coverage,  and 
status  of  loan  payments. 

(2)  The  Servicing  Official  or  other 
FmHA  authorized  person  will  conduct 
an  inspection  of  each  project  at  least 
once  every  36  months  with  the 
borrower,  site  manager,  or  designated 
representative  present. 

(i)  This  inspection  may  be  made 
simultaneously  with  a  supervisory  visit 
scheduled  in  accordance  with  this 
section. 

(ii)  The  results  of  the  inspection  will 
be  documented  on  HUD  Form  9822, 
"Report  of  Physical  Condition  and 
Estimate  of  Repair  Costs,"  or  a  similar 
form  for  the  same  purpose  may  be  used 
for  this  inspection. 

(iii)  Based  on  the  Servicing  person's 
knowledge,  without  further  research, 
the  estimated  repair  need  and  cost 
coliunns  of  the  form  will  be  completed 
during  the  inspection  visit. 

(c)  Preparation.  The  person  planning 
to  make  the  visit  and  inspection  will 
review  the  most  recent  quarterly  or 
annual  reports,  the  running  records, 
correspondence,  and  other  Servicing 
Office  records  to  be  fully  aware  of  the 
supervisory  needs  of  the  project.  This 
awareness  should  be  developed  into  an 
informal  visit  plan  and  include,  but  not 
be  limited  to  such  things  as;  payment 
status,  subsidy  status,  due  dates  of  taxes 
and  insurance,  adequacy  of  fidelity 
coverage,  and  any  lui'own  maintenance 
problems. 

(d)  Notice  of  visit  or  inspection.  The 
management  agent,  or  when  appUcable, 
the  owner  should  receive  a  written 
notice  of  the  scheduled  visit  or 
inspection  from  the  Servicing  Office  30 
days  before  the  event  to  insure  that 
needed  records  and  staff  are  available 
(see  Guide  Letter  1930-2  for  borrower 
notification.) 

(e)  Conducting  visit  or  inspection.  The 
person  making  the  visit  or  inspection 
should  spend  sufficient  time  at  the 
project  to  accomplish  the  visit  plan  and 
any  additional  needs  that  are  observed 
or  brought  out  by  the  tenants,  members, 
or  management  sta^. 

(f)  Recording,  reporting  and  follotnip. 
The  preparation  notes  and  results  of 
each  visit  should  be  recorded  on 
exhibits  F,  G,  G-1  and  G-2  of  this 
subpart  and  filed  in  the  borrower's 
servicing  file.  A  letter  highlighting  any 
needed  foUowup  actions  and  a  copy  of 
the  completed  supervisory  visit 
checklist  will  be  directed  to  the 
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management  agent  and/or  the  borrower 
within  30  days  after  the  visit.  Followup 
will  continue  through  resolution  of  any 
problems.  Any  major  problems  with  the 
project  will  be  reported  in  writing  to  the 
State  Director  with  recommendations 
for  corrective  action.  Exhibit  A  to 
subpart  A  of  part  1955  of  this  chapter 
or  Form  FmHA  1955-2,  "Report  on  Real 
Estate  Problem  Case,"  may  he  used  as 
appropriate. 

(g)  Compliance  reviews.  As  authorized  < 
State  or  Servicing  staff  member  or  other 
FmHA  authorized  person  will  complete 
the  Qvil  Rights  and  Fair  Housing 
review  requirements  according  to 
subpart  E  of  part  1901  of  this  chapter. 
If  initial  rent-up  or  occupancy  has  not 
occurred  by  the  time  of  initial  review, 
a  subsequent  review  will  be  due  one 
year  following  initial  occupancy  and 
then  every  36  months  thereafter  or  in 
accordance  with  subpart  E  of  part  1901 
of  this  chapter. 

SS  1930.120-1930.121    [Rea«rved] 

1 1 930.1 22    Borrower  accounting  methods, 
management  reporting  and  audits. 

It  is  the  objective  of  FmHA  that 
borrowers  will  maintain  accounts  and 
records  necessary  to  conduct  their 
operation  successfully  and  from  which 
they  may  accurately  report  operational 
results  to  FmHA  for  review,  and 
otherwise  comply  with  the  terms  of 
their  loan  agreements  with  the  Agency. 
Borrower  accounts  and  records  will  be 
kept  or  made  available  in  a  location 
within  reasonable  access  for  inspection, 
review,  and  copying  by  representatives 
of  FmHA  or  other  agencies  of  the  U.S. 
Department  of  Agriculture  authorized 
by  the  Department. 

(a)  Accounting  methods  and  records — 
(1)  Method  of  accounting  and  financial 
statements.  Borrowers  may  choose  a 
cash  or  accrual  method  of  accounting, 
bookkeeping,  and  budget  preparation  as 
described  in  their  project  management 
plan,  unless  otherwise  specified  in  a 
work-out  plan  as  part  of  a  servicing 
action.  Balance  sheets  or  statements  of 
financial  condition  may  be  prepared 
reflecting  the  same  accounting  method, 
except  that  the  accrual  method  of 
reporting  financial  condition  will  be 
used  where  the  borrower  is  required  to 
submit  an  annual  audit. 

(2)  Approval  requirement.  Before  loan 
closing  or  start  of  construction, 
whichever  is  first,  each  borrower  shall 
incorporate  a  description  of  its  method 
of  accounting,  bookkeeping,  budget 
preparation,  and  reporting  of  financial 
condition  and,  when  applicable,  plans 
for  auditing,  in  the  project  management 
plan  that  must  be  approved  by  FmHA. 


(3)  Records.  Form  FmHA  1930-5, 
"Bookkeeping  System-Small  Borrower," 
may  be  used  by  small  organizations  as 

a  method  of  recording  and  maintaining 
accounting  transactions.  Automated 
systems  may  be  used  if  they  meet  the 
conditions  of  paragraph  XVI  of  exhibit 
B  of  this  subpart. 

(4)  Record  retention.  Each  borrower 
shall  retain  all  financial  records,  books, 
and  supporting  material  for  3  years  after 
the  issuance  of  the  audit  reports  and 
financial  statements.  Upon  request,  this 
material  will  be  made  available  to 
FmHA,  the  OIG.  the  Comptroller 
General,  or  to  their  representatives. 

(b)  Management  reports  and  review 
processes.  The  objective  of  management 
reports  and  review  processes  is  to 
furnish  the  management  and  FmHA 
with  a  means  of  evaluating  prior 
decisions  and  to  serve  as  a  basis  for 
planning  future  operations  and  financial 
conditions.  Timely  reports  and  their 
review  furnish  necessary  information  to 
make  sound  management  decisions.  All 
reports  will  relate  only  to  the  FmHA 
financed  project  and  borrower  entity. 
Separate  reports  will  be  prepared  and 
submitted  for  each  project  owned  by  the 
same  borrower.  Forms  necessary  in 
making  the  required  reports  may  be 
requested  from  FmHA.  The  various 
review  processes  described  in  this 
paragraph  are  illustrated  at  §  1930.123 
(i)  of  this  chapter. 

[Ij Annual  budget  and  utility 
allowance — (i)  Objective.  It  is  the 
objective  of  FmHA  that  project  budgets 
and/or  utility  allowances  be  prepared, 
reviewed,  and  approved  in  such  manner 
and  timing  that  the  approved  budget 
and/or  utility  allowance,  including  any 
authorized  changes  to  same,  become 
effective  on  the  beginning  of  a  fiscal 
year  of  project  operation. 

(ii)  Documents. 

(A)  The  annual  project  budget  will  be 
prepared  on  Form  FmHA  1930-7, 
"Multiple  Family  Housing  Project 
Budget,"  by  the  borrower  or  its  agent 
following  the  instructions  on  the  form. 
It  will  reflect  budget  planning  for  a  12 
month  fiscal  year.  Figures  in  the 
"actual"  column  will  reflect  at  least  9 
months  of  actual  fiscal  year  activity  and 
no  more  than  3  months  of  estimated 
activity  for  the  balance  of  the  same 
fiscal  year  based  on  recent  actual 
experience. 

(B)  When  tenants  pay  their  own 
utilities,  the  housing  allowance  for 
utilities  and  other  public  services  will 
be  prepared  on  exhibit  A-6  to  subpart 
E  of  part  1944  of  this  chapter.  Exhibit 
A-6  will  be  prepared  by  the  borrower  or 
its  agent  following  instructions  attached 
to  the  exhibit  and  will  be  submitted  to 
FmHA  together  with  Form  FmHA  1930- 
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7  with  justification  to  either  retain  or 
change  the  utility  allowance. 

(iii)  Supporting  data.  Any  data, 
justification,  or  other  documentation 
required  by  the  instructions  for 
preparation  of  Form  FmHA  1930-7  and 
exhibit  A-6  to  subpart  E  of  part  1944  of 
this  chapter,  or  otherwise  required  by 
the  Servicing  Official  on  an  individual 
case  basis,  shall  be  attached  to  the 
respective  document  when  submitted  to 
the  Servicing  Office. 

(iv)  Due  date.  The  borrower  can 
submit  the  necessary  documents  as  soon 
as  9  months  of  current  fiscal  year 
actuals  are  available,  but  in  sufficient 
time  to  meet  the  objective  stated  in 
(b)(l)(i)  of  this  section.  The  Servicing 
Official  needs  IS  to  30  days  to  review 
project  budgets  and  utility  allowances 
when  no  changes  of  rents,  occupancy 
charges,  or  utility  allowances  are 
needed.  When  such  changes  are  needed, 
the  borrower  needs  to  submit 
documents  to  allow  sufficient  time  for 
review  and  proper  notice  of  change  to 
tenants  or  members. 

(v)  FmHA  review.  Form  FmHA  1930- 
7  and  Exhibit  A-6  to  subpart  E  of  part 
1944  of  this  chapter  and  any  attachment 
will  be  reviewed  by  the  Servicing  Office 
as  part  of  the  rental  or  occupancy 
charge/utility  allowance  change  review 
and/or  annual  review  process. 

(2)  Rental  or  occupancy  charge  budget 
and/or  utility  allowance  change — (i) 
Objective.  It  is  the  objective  of  FmHA 
that  changes  to  project  rental  or 
occupancy  charges  and/or  utility 
allowances  be  incorporated  into  the 
annual  budget  review  and  planning 
process  in  such  manner  and  timing  that 
authorized  changes  become  effective  at 
the  beginning  of  a  fiscal  year  of  project 
operation. 

(ii)  Documents.  When  a  rental  or 
occupancy  charge  and/or  utility 
allowance  change  is  proposed,  the 
borrower  or  its  agent  wiU  prepare  and 
submit  Form  FmHA  1930^7  and  exhibit 
A-6  to  subpart  E  of  part  1944  of  this 
chapter  and  any  supporting  attachments 
following  the  instructions  for  either 
document. 

(iii)  Standards  and  timing.  (A)  The 
policies  and  procedures  governing 
rental  or  occupancy  charge  and/or 
utility  allowance  change  are  contained 
in  exhibit  C  of  this  subpart,  (available  in 
any  FmHA  office  or  the  "Borrower 
Handbook"  made  up  of  selected  exhibits 
of  this  Subpart  and  parts  of  this 
chapter). 

(B)  To  meet  the  projected  effective 
date  of  change,  the  necessary  documents 
need  to  be  received  by  the  Servicing 
Official  at  least  75  days  ahead  of  the 
effective  date  of  change  to  allow  FmHA 
review  to  authorize  a  60  day  notice  to 


tenants  or  members  of  an  impending 
change.  The  "actual"  column  of  Form 
FmHA  1930-7  shall  contain  actual  data 
for  the  fiscal  year  to  date  plus  the 
projection  of  expected  data  for  the 
remainder  of  the  fiscal  year.  This 
projection  should  cover  a  period  not 
exceeding  90  days.  The  same  supporting 
data  standards  of  paragraph  (b)(l)(iii)  of 
this  section  will  apply. 

(C)  Should  the  borrower  need  to 
request  a  rental  or  occupancy  charge 
and/or  utility  allowance  change  at  some 
time  other  than  described  in  paragraph 
(b)(2}(iii)(B)  of  this  section,  e.g.,  mid- 
fiscal  year,  Form  FmHA  1930-7  shall 
reflect  the  project's  financial  needs  for 
the  next  12  months  of  operation  and  the 
"actual"  column  shall  reflect  the  most 
recent  12  months  of  actual  data.  The 
previous  fiscal  year's  audit  report,  or 
Form  FmHA  1930-8,  "Multiple  Family 
Housing  Borrower  Balance  Sheet,"  as 
appropriate,  shall  be  submitted  with  the 
change  request  if  it  was  not  previously 
submitted  to  the  Servicing  cSffice. 

(iv)  FmHA  review.  Exhibit  C  of  this 
subpart  shall  govern  FmHA  review  of 
the  borrower's  request  for  rental  or 
occupancy  charge  and/or  utility 
allowance  change. 

(3)  Quarterly  report— (i)  Objective. 
The  objective  of  FmHA  is  for  quarterly 
reports  to  provide  a  monitoring  means 
for  borrowers  and  FmHA  to  mutually 
check  a  borrower's  progress  in  achieving 
program  objectives  and  when 
applicable,  meeting  servicing  goals. 

(ii)  Document.  Form  FmHA  1930-7 
will  be  used  by  borrowers  to  prepare  the 
quarterly  report. 

(iii)  Standards.  Form  FmHA  1930-7 
will  be  completed  following  the 
instructions  on  the  form  for  preparation 
of  a  quarterly  report.  The  quarterly 
report  shall  be  required  upon 
commencement  of  any  of  the  following 
situations: 

(A)  Start  up  of  initial  occupancy  after 
completion  of  new  construction  or 
substantial  rehabilitation. 

(B)  Reamortization,  transfer  of  an 
existing  project  loan  or  a  100  percent 
membership  change. 

(C)  Failure  to  make  a  scheduled  loan 
payment,  failure  to  maintain  required 
transfers  to  the  reserve  account,  or 
failure  to  maintain  reserve  accounts  at 
authorized  current  levels. 

(D)  Existence  of  reasons  stated  in 
paragraph  (b)(3)(iv)(B)  of  this  section 
when  quarterly  reports  will  suffice  in 
place  of  monthly  reports. 

(iv)  Frequency  and  discontinuance — 
(A)  Quarterly  reports.  Quarterly  reports 
shall  be  prepareid  and  submitted  for 
each  quarter  year  at  least  through  the 
first  year  of  operation  for  any'situation 
described  in  paragraph  (b)(3)(iii)  of  this 


section  and  each  quarter  year  thereafter 
for  new  or  existing  projects  \mtil 
discontinuance  is  authorized  by  the 
Servicing  Official.  The  Official  will 
evaluate  the  following  in  reaching  a 
decision  to  discontinue: 

(1)  An  adequate  accounting  system  is 
functioning  properly,  is  kept  current, 
and  the  most  recent  required  annual 
financial  reports  are  complete  and  have 
been  submitted  to  the  Servicing  Office. 

(2)  Project  loan  payments  to  FmHA 
are  on  schedule. 

(3)  The  project  reserve  accoimt  is 
ahead  or  on  schedule,  allowing  for 
authorized  expenditiues  or  authorized 
reduction  in  funding  as  set  forth  in  an 
approved  servicing  plan  or  budget. 

(4)  The  annual  review  has  been 
completed  by  the  Servicing  Office  and 
the  annual  audit,  or  verification  of 
review  when  appropriate,  has  been 
found  acceptable. 

(5)  The  Servicing  Official  has 
inspected  the  project,  reviewed  project 
operations,  and  found  them  acceptable. 
When  this  and  the  preceding 
determinations  are  made,  a  letter  of 
discontinuance  of  the  quarterly  report 
shall  be  sent  to  the  borrower  or  its  agent 
with  a  copy  sent  to  the  State  Director. 

(B)  Monthly  reports.  Preparation  and 
submission  of  the  reports  described  in 
this  paragraph  may  be  required  monthly 
at  the  option  of  the  Sen'icing  Official, 
rather  than  quarterly,  when  warranted 
in  unusual  situations. 

(1)  This  requirement  may  be  invoked 
when  determined  essential  by  the 
Servicing  Official  as  part  of  a  servicing 
plan  made  in  accordance  with  exhibit  F 
of  subpart  B  of  part  1963  of  this  chapter 
(available  in  any  FmHA  office). 

(2)  Reasons  for  invoking  the  reporting 
requirement  on  a  monthly  basis  may 
include,  but  not  be  Umited  to,  fectors 
such  as  apparent  violations  of  policy  or 
reporting  practices,  audit  findings, 
sudden  increases  of  vacancy  and/or 
accounts  payable  or  receivables,  or  other 
evidence  of  weak  financial  condition. 

(v)  Due  date.  Quarterly  (or  monthly) 
reports  shall  be  due  in  the  FmHA 
Servicing  Office  bv  the  20th  day  of  the 
month  immediately  following  the  close 
of  the  respective  reporting  period. 

(vi)  FmHA  review.  (A)  The  Servicing 
Official  will  review  the  reports  for  year- 
to-date  status  of  project  operations. 
When  reports  reveal  actual  data  that 
exceeds  acceptable  tolerance  from  a 
forecasted  budget  SUBTOTAL  item,  or 
vacancies  and  accounts  receivable  and/ 
or  payable  are  increasing,  the  Servicing 
Official  will  initiate  verbal  and/or 
written  dialogue  with  the  borrower  for 
further  resolution  of  problems  or  to 
otherwise  achieve  acceptable  progress. 
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OfficMlvill 


ItDmtktPoHA 


W 
compU 
the  I 
dc 
the: 
close  of  the  repaying  pariod. 

(Q  If  the  banowor  »le  to  tubmii  tts 
repoit  bjr  1^  dae  dais,  this  fact  will  be 
reported  !•&•  Slile  Diractar  by  li» 
30th  t^  of  tka  moath  Miowtna  the 
cleee  afdw  lepwti  m  period:  otLanviae. 


the  Servidag  Office  wiU  conpieta  its 
review  of  a  submitted  report  no  later 
than  10  calaadar  dajrs  foilowiog  receipt 
of  the  h  awe  WW 'a  tepoft 

[^  Aiuutal  Midk  repoiis  aad 
ver^catiemt  eftmnew    (ij  Documents 
and  gwiaW  slandnrrfs    {AJ  Atmiud 
audit  npart.  Aa  audit  report  will  be  in 
the  locaai  as  ptapared  by  a  Certified 
Public  AooBUBlaDt  K7AJ  or  Licassed 
Public  Aaoauntut  (LPA),  provided  the 
LPA  was  licensed  on  or  before 
December  31. 19M. 

(2)  Ail  audits  asa  to  be  perfiHiaad  in 
aoooadaaoa  withfaoanily  accepted 

r *  wdiHt  rtsaisrrir.  as  set 

forth  ia  "GovarBBMBt  Auditing 
StsBdaids"  UQM  Savision).  established 
by  the  CoaapdsUar  Gaasral  of  the 
Unitad  Stalaa.  and  aay  aubaequant 
reviaioBS  itlila  adbUoatioB  is  auaoncady 
refsnad  ta  as  the  " Yallew  Book"  or 
"Gaaaaal  Acoouatiiv  Office 
Staadaids").  fa  addkiaa.  the  audiU  are 
also  to  be  periansad  iaacccvdanoe  with 
applicable  portions  of  various  Office  of 
HanaaMBsnr  and  Btidgat  (0MB) 
Ciiculaa.  OspaitBaatal  Regulations, 
parts  3015  and  30M  of  chapter  XXX  of 
title  7.  and  «ha  FiBHA  Audit  Program  as 
iparifiad  in  aapstaia  sections  of  this 
subpart 

U)  An  audit  nport  is  xaquired  for  aay 
project  Mrith  2S  or  saoia  units  unk«s  the 
State  Oiactorur  Sarvidng  Official 
rtatarminas  that  a  project  with  24  or 
fewer  units  re^Miias  as  audit  for  reasons 
of  good  causa.  Such  laasons  include,  but 
are  not  liaitad  to.  aituatioos  whase 
project  raoaada  ace  iaoMBplato  or 
inaccacata.  or  it  a{»aaiB  that  the 
b(»Towar  has  not  adaquataly  accounted 
for  pra^  friada.  or  where  dv 
bonowar's  opaiaticaa  ooasists  of 
multiple  pnijacta  whan  each  project  is 
24  or  Iswar  uaits  (with  subsidiaiy 
rqioits  pcapand  Sor  each  pio^t 

Nele:  The  aaas  Osaekr  v  Svvic^ 
OfBdai  aey  ssqeinlhil  dM  ecoeuBta  of  RHS 
bomwMi  he  audilad  if  the  loan  exceeds  th* 
2-year  t^iayBaal  Mob. 


UMI 


(3)  •ftapsnjart  aadit  saport  should 
cower  d>a fcaiussai  aattty  and  the 
expense  isr  psspaaMioa  of  die  eudit 
report  aMjr  iacMB  the  aaditor's 
preperatiaa  of  aay  Intaiaal  Sairenue 
Service  qK^aeqnirodbetrower  entity 


repesls.  Le„  Schethile  Kl  (IKS  Fom 
1  OttS).  "Fartaar's  Shase  of  income, 
OaditSi.  rVdnrti"**,  eic". 

(4)  ThB  CPA  «r  LPA  audiftor  «»ho 
prepares  the  audit  report  may  not  be  an 
individual  oroifaniaation  that  is 
associated  mth  the  bonower  in  aay 
OMBBer,  other  than  the  periunnaBoe  of 
dte  audit  review  and  piaparation  of  the 
project  audit  report  and  required  IBS 
reports,  that  oaales  an  identity  of 
inteeeat  or  poasihie  conflict  of  intarast 
(as  daacrihsd  in  petagraph  V  B  of 
exhibit  B  of  this  suhparti.  For  example, 
the  CPA  or  LPA  aiudkxK  may  not  be  an 
employve  of  the  borrower  or  an 
eraployae  of  any  officer  of  the 
oiganiaation.  nor  be  an  employee  of  any 
maaahar.  atoddiolder,  partner,  principal, 
or  have  aay  ownership  or  other  interest 
in  the  borrower  ofganizaiion. 

(5)  The  State  Director  or  Servicing 
Official  may  authoriae  the  initial  audit 
report  to  cover  a  period  up  to  IS  months 
for  new  projects  whose  fint  operating 
year  does  not  exceed  6  months. 

(6)  Hie  State  Director  may  also  make 
an  axcaptioB  to  tha  CPA  or  LPA  audit 
requimmaut  ior  not  more  than  one 
successive  year  in  a  specific  case 
providing:  The  borrower  submits  a 
written  pequBSt;  the  FmHA  approved 
budget  far  the  project  indudae  a  typical 
and  reescmaUe  fee  for  the  audit  but  the 
negotiated  oost  of  an  audit  would 
iooaaae  the  monthly  per  unit  rental  rate 
by  more  than  $4.00;  and  the  raquiisd 
reports,  iarludii^  a  CPA  or  LPA 
prepasad  audit,  wave  properly  aubmitted 
•or  the  prior  year's  project  opecatioBS. 

(B)  Verification  of  review,  torn 
FmHA  1930-8  will  be  prepared  by  a 
competent  pereon  quaUfied  by 
eduoatioa  and/or  experience  who  has 
no  identity  of  interest  or  possible 
conflict  of  ialaiBat  with  the  bonower  or 
its  priadpak.  However,  in  the  case  of  a 
nonprofit  institution,  the  verification  of 
review  BHy  be  made  by  a  <iwiiniiUBe  of 
the  memher^p  biit  may  not  incfawie 
any  officer,  director  or  employae  of  the 
bontNwer. 

(1)  Foiv  FmHA  1930-8  will  be  used 
for  the  verification  of  review  of  praiaot 
ancoants  and  the  review  verifier  will 
also  teviaw  the  actual  data  oa  Form 
FmHA  1930-7  far  pao^aoU  widi  24  or 
fewer  units  unless  the  raqniiaBiaDls  of 
paragraph  (b)(4)aXAH])  of  this  aaction 
are  invoked  by  the  State  Director  or 
Servicing  Official. 

(^  The  Slate  Dinctor  or  Servicing 
Official  may  authorize  tiw  iiutial 
verification  of  review  to  cover  a  period 
of  up  to  U  months  for  a  new  prefect 
whose  first  operating  yeer  was  less  ttum 
6  moaftha. 

|C)  Pt^ect  operating  tmdgBt  atitooh. 
Aa  annual  aapiirt  of  ectuah  Cor  the  fiill 


operating  year  will  be  submitted  by  the 
borrower,  or  its  Meat,  using  Form 
FmHA  1930-7.  Thm  report  will  reflect 
the  actual  income  and  expenses  for  the 
project  for  die  bonowar's  12  month 
c^Mrating  year.  The  report  will  be 
submitted  with  die  annuel  audit  report 
or  Form  FibHA  1930-B,  as  appropriate. 

(D)  Form  FmHA  1930-10,  "Annual 
Multiple  Famiiy  Hoosing  Project 
Review. "  When  dra  ennual  audit  report 
or  verification  of  review  is  received  by 
the  Servicing  Office,  parts  n  C  and  D  of 
Form  FmHA  1930-10  may  be  prefilled 
to  the  extent  possible  to  record  previous 
year  status  as  reported  in  the  audit 
report  or  verification  of  review.  The 
Form  FmHA  1930-10  will  be  completed 
later  as  described  in  §  1930.123  (e)(2) 
and  (i)  of  this  subpart. 

(E)  Fraud,  abuse,  and  illegal  acts.  If 
the  review  verifier  becomes  aware  of 
any  indication  of  fiaud,  abuse  or  illegal 
acts  in  FmHA  financed  projects,  prompt 
written  notice  shall  be  given  to  the 
appropriate  USDA  OIG  Regional 
Inspector  General  and  the  Servicii^ 
Official 

(ii)  Specific  standards— (A)  Stale  and 
local  govemmeats  and  Indian  tribes. 
These  organizations  are  to  be  audited  in 
accordance  with  this  subpart,  subpart  I 
of  7  CFR  part  3015,  and  OMB  Circular 
A-128,  with  copies  of  the  audit  being 
forwarded  hy  the  borrovwr  to  the 
Servicing  Official  uad  the^^propriate 
Federal  cognisant  agency,  if  applicable. 
For  guidance  in  meeting  these 
requiramants.  the  auditor  may  refer  to 
the  American  bistituta  of  Certified 
Public  Acooantants  Audit  and 
Accounting  Guide  for  "Audits  of  State 
and  Local  Govaramental  Units."  The 
term  "'Federal  financial  assistance"  used 
herein  shall  mean  Federal  loan  and/or 
grant  funds  received  by  the  borrower, 
but  not  rental  subsidies. 

(1)  Coffiiaaataseney.  (i)  "Cognizant 
agency"  maens  the  Federal  agency 
assi^ed  by  OMB  Circular  A-128. 
WUhin  USOA.  Mm  USDA  OIG  shaU 
fulfill  opgniaant  agancy  responsitnlities. 

(ji)  Cognizant  agency  assignments. 
Smaller  borrowars  not  •— «griarf  a 
cognizant  agency  by  OMB  should 
contact  the  Fednral  ^ancy  that 
provided  the  moat  fimds.  When  USDA 
is  dastgaalad  as  the  cognizant  agency  or 
when  k  has  haen  dataDrataed  by  the 
borrower  that  FmHA  provided  the  aaior 
portion  of  Fadasal  financial  assistanoe, 
the  appropriate  USDA  OIG  Regional 
Inspaotor  GaBarai  shall  ha  contacted. 

(2)  Audit  ftaadanfe.  It  is  not  intended 
that  audits  required  by  this  subpart  ba 
separate  and  ^art  from  audits 
performed  ia  accoidaDoe  widi  State  and 
local  laws.  To  the  axteat  faasifala,  the 
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audit  work  should  be  done  in 
conjunction  with  those  audits. 

(ij  State  and  local  governments  and 
Indian  tribes  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128. 

(it)  State  and  local  governments  and 
Indian  tribes  that  receive  between 
$25,000  and  $100,000  a  year  in  Federal 
financial  assistance  shall  have  an  audit 
made  in  accordance  with  OMB  Circular 
A-128  or  in  accordance  with  the  FmHA 
Audit  Program.  This  is  an  option  of  the 
State  and  local  government  or  Indian 
tribe.  If  the  election  is  made  to  have  an 
audit  performed  in  accordance  with  the 
FmHA  Audit  Program,  the  audit  shall  be 
in  accordance  with  paragraph 
(b)(4Kii)(C)  of  this  section. 

[Hi]  State  and  local  governments  and 
Indian  tribes  that  receive  less  than 
$25,000  a  year  in  Federal  financial 
assistance  shall  be  exempt  from 
compliance  with  OMB  Circular  A-128 
and  the  FmHA  Audit  Program.  These 
State  and  local  governments  and  Indian 
tribes  shall  be  governed  by  audit 
standards  prescribed  by  State  and  local 
law  or  regulation. 

(iV)  Public  hospitals  and  public 
colleges  and  universities  may  be 
excluded  from  OMB  Circular  A-128 
audit  standards.  If  such  entities  are 
excluded,  audits  shall  be  made  in 
accordance  with  paragraph  (b)(4)(ii)(B) 
of  this  section. 

(v)  Indications  of  fraud,  abuse,  and 
illegal  acts  shall  be  processed  in 
accordance  with  paragraph  (b)(4)(i)(E)  of 
this  section. 

(B)  Nonprofit  institutions.  These 
organizations  are  to  be  audited  in 
accordance  with  this  subpart,  subpart  I 
of  7  CFR  Part  3015,  and  OMB  Circular 
A-133,  with  copies  of  the  audit  being 
forwarded  by  the  borrower  to  the 
Servicing  Officer  and  the  appropriate 
Federal  cognizant  agency,  if  applicable. 
The  term  Federal  financial  assistance 
used  herein  shall  mean  Federal  loan 
and/or  grant  funds  received  by  the 
borrower,  but  not  rental  subsidies. 

(1)  Cognizant  agency.  See  paragraph 
(b)(4)(ii)(A)(l)  of  this  section. 

(2)  Audit  standards,  [i)  Nonprofit 
institutions  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  the  provisions  of  OMB 
Circular  A-133.  However,  nonprofit 
institutions  receiving  $100,000  or  more 
but  receiving  awards  under  only  one 
program  have  the  option  of  having  an 
audit  of  their  institution  prepared  in 
accordance  with  the  provisions  of  the 
Circular  or  having  an  audit  made  of  the 
one  program  in  accordance  with 
paragraph  (b)(4)(ii)(C)  of  this  section. 


For  prior  or  subsequent  years,  when  an 
institution  has  only  loan  guarantees  or 
outstanding  loans  that  were  made 
previously,  the  institution  will  be 
required  to  conduct  audits  for  those 
programs  in  accordance  with  paragraph 
(b)(4)(ii)(C)  of  this  section. 

(/i)  Nonprofit  institutions  that  receive 
at  least  $25,000  but  less  than  $100,000 
a  year  in  Federal  financial  assistance 
shall  have  an  audit  made  in  accordance 
with  OMB  Circular  A-133  or  in 
accordance  with  the  FmHA  Audit 
Program.  If  the  election  is  made  to  have 
an  audit  performed  in  accordance  with 
the  FmHA  Audit  Program,  the  audit 
shall  be  performed  in  accordance  with 
paragraph  (bK4)(ii)(C)  of  this  section. 

(Hi)  Nonprofit  institutions  receiving 
less  than  $25,000  a  year  in  Federal 
financial  assistance  are  exempt  from 
Federal  audit  standards,  but  records 
must  be  available  for  review  by 
appropriate  officials  of  FmHA. 

(3)  Indications  of  fraud,  abuse  and 
illegal  acts  shall  be  processed  in 
accordance  with  paragraph  (b)(4)(i)(E)  of 
this  section. 

(C)  FmHA  Audit  Program.  For-profit 
organizations  and  other  entities  referred 
to  this  paragraph  by  paragraphs  (b)(4)(ii) 
(A)  and/or  (B)  of  this  section,  audits  will 
be  performed  imder  the  guidance  of  the 
audit  guide  entitled  "U.S.  Department  of 
Agriculture,  Farmers  Home 
Administration-Audit  Program" 
(available  in  any  FmHA  office). 

(iii)  Due  date.  (A)  Annual  audit 
reports  and  verifications  of  review,  as 
appropriate,  and  Form  FmHA  1930-7 
with  12  months  of  project  operation 
actuals  are  due  in  the  Servicing  Office 
no  later  than  90  days  following  the  close 
of  the  project  fiscal  year. 

(B)  If  the  audit  or  verification  of 
review  cannot  be  submitted  by  the  due 
date,  and  the  owner  presents  a  request 
for  extension  supported  by  evidence 
that  delay  is  at  the  request  of  the 
auditor,  and  the  request  has  a 
reasonable  explanation  of  why  an 
extension  of  the  due  date  is  needed,  the 
Servicing  Officer  may  authorize  up  to  a 
30-day  extension  of  the  due  date. 

(C)  If  an  explanation  is  not 
forthcoming  from  the  auditor,  or  the 
explanation  received  is  without  good 
reason,  or  the  Servicing  Official 
otherwise  suspects  fiscal  difficulty,  the 
Servicing  Official  may  request  the 
borrower  to  submit  to  the  Servicing 
Office  for  review,  the  project  bank 
statements  for  the  general  operating, 
reserve,  and  investment  accounts 
covering  the  most  recent  60  day  period. 

(D)  If  the  borrower  fails  to  submit  the 
requested  bank  statements  by  the  date 
stipulated  by  the  Servicing  Official,  the 


Servicing  Official  will  immediately  refer 
the  matter  to  the  OIG. 

(iv)  FmHA  review.  An  audit  report  or 
verification  of  review  will  be  reviewed 
by  the  Servicing  Official  within  60  days 
following  receipt  of  the  audit  report  or 
verification  of  review.  From  this  annual 
dudit  review  process,  the  Servicing 
Official  will  initiate  action  on  findings 
and  concerns  needing  immediate 
attention.  Those  findings  and  concerns 
not  needing  immediate  action  will  be 
considered  in  the  next  budget  planning 
and  annual  review  process  at  the  end  of 
the  fiscal  year  for  implementation  in  the 
following  fiscal  year  of  project 
operation. 

(5)  Miscellaneous  management 
reports.  These  reports  include,  but  are 
not  limited  to,  the  following  items  that 
provide  additional  or  unique 
information  that  augment  or  otherv\-ise 
support  other  management  reports 
described  in  this  section: 

(i)  Documents  and  formats— {A) 
Minutes  of  annual  meetings.  Written 
record  of  annual  meeting  of 
organizational  borrowers  who,  by  their 
organizational  charter,  are  required  to 
maintain  such  written  records. 

(B)  Energy  audit.  Prepared  according 
to  the  guidance  of  exhibit  D  of  this 
subpart.  Energy  audits,  including 
implementation  plans  for  energy 
conservation,  are  prepared  and 
submitted  on  5-year  cycles. 

(C)  Miscellaneous  items.  These 
include  other  written  or  electronically 
stored  data  or  information  such  as 
financial  or  income/expense  data, 
justification  statements,  or  other 
technical  or  informative  material  that 
stands  alone  or  supports  other 
managements  reports  described  in  this 
section,  whether  volunteered  by  the 
borrower  or  requested  by  the  Servicing 
Official. 

(ii)  Due  date.  Annual  minutes  and 
miscellaneous  items  are  due  along  with 
the  report  they  are  attached  to  as 
supporting  documentation.  New  energy 
audits  are  due  with  the  next  submission 
of  Form  FmHA  1930-7  following 
expiration  of  the  old  energy  audit. 

(iii)  FmHA  review.  FmHA  review  of 
miscellaneous  management  reports  will 
coincide  with  review  of  the 
management  report  that  each  is  attached 
to  as  documentation. 

§1930.123    Annuel  review. 

(a)  Objective.  The  objective  of  the 
annual  review  is  for  the  FmHA 
Servicing  Official  to  determine  the 
degree  and  adequacy  of  the  borrower's 
achievement  of  operational  compliance 
with  the  applicable  FmHA  loan  ancl.'or 
grant  agreements  and  to  provide 
followup  consultation  or  supervision  to 
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'  te  nwting  progT«a 
objectives, 
fb)  Animti  iwhm  process.  During  the 

SIMMSl  WnSW  pVBCOTS,  tlM  SonflClIlg 

Official  fvffl  oonrider  ^  ovenll  project 
financial  and  oparatioBal  activity. 
Pro)edt  sfcaagfts  and  wealuiesses  will  be 
identified,  based  on  review  of  various 
doamwBts.  and  resultant  condusions 
will  be  incorporated  into  the  annual 
budgM  plannteg  process  that  should 
happen  concurrently  with  the  annual 
review  process. 

(ci  Oocuments  used  rn  the  review.  (1) 
Form  FaJIA  1930-7. 

(2)  Exhibit  A-6  of  subpart  E  of  part 
1944  of  this  chapter. 

(3)  Prior  fiaosl  year  annual  audit 
report  as  psaparad  by  a  CPA  or  LP  A.  or 
whan  appiicabie.  Form  FmHA  1930-4  . 
prepared  by  a  saview  verifier 
accompaaiad  by  Fonn  FmHA  1930-7 
with  actual  iacosM  aad  expense  data. 

(4)  Exhibit  A-1  of  this  subpart 
prepared  in  confunction  with  the  prior 
year  annual  audit  report. 

(5)  Applicable  attachments  required 
as  part  of  any  of  the  above  documents 
(or  other  infanuatioa  »»  volimteered  by 
the  borrower  or  spacificaliy  raqxxested 
by  the  FmHA  Senridng  Officw  for  the 
review  at  hand). 

(6)  Mimitas  of  aimual  meeting  fiar 
assodatioa  type  borrowers. 

(7)  Currant  eoeigy  audit  with  energy 
conservation  implemeotHtion  plan  (from 
FmHA  bortower  casefile  except  when 
new  en«gy  audit  is  due  with  Form 
FmHA  1930-7). 

(8)  Latest  supervisory  visit  and 
physical  iospectioo  of  property  r^xuts 
(from  FmHA  bornMver  casefile). 

(d]  Preparation  for  the  annual  review. 
Some  documents  needed  are  avaiiaUe 
in  the  boavwer's  casefile  and  the 
balance  uaedad  will  be  submitted  with 
the  annual  budget  review  request 
Theraiore.  annual  review  should  occur 
within  30  days  of  receipt  of  all 


necesswy  documents.  This  Should 
result  in  aimud  reviews  being 
completed  in  the  last  2  months  of  a 
fiscal  year  or  die  first  Zmondisaf  the 
next  fiscal  year.  When  determined 
necessary,  the  Servicing  Officer  riiould: 

(1)  Notify  the  borrouwr  of  the  required 
maoagemenft  reports  and  their  due 
dates,  and  provide  the  borrower  wtth 
necessary  guides  and  fonns  few  use  in 
preparina  the  reports. 

(2)  Witn  a  new  nonprofit  borrower 
organization,  detennine  that  the 
borrower  is  properly  pianning  for  its 
anoual  meetioK  for  the  correct  dale 
according  to  its  organizational 
docuasents.  TIm  Servicing  Official 
should  plan  to  attend  the  annual 
meeting  unless  the  borrower  has 
progressed  ss  described  in  §  1930.110(c) 
of  this  sul^Mrt. 

(e)  Timing,  conducting,  and 
completing  the  review.  (1)  The  axmual 
review  process  will  be  scheduled  and 
performed  concurrently  with  the  budget 
planning  process,  normally  in  the  last 
quarter  of  a  project  fiscal  year  (see 
illustration  in  paragraph  (i)  of  this 
section).  This  process  will  occur 
separately  from  the  annual  audit  review 
process  (which  will  occur  following 
close  of  a  project  fiscalyear). 

(2)  The  Servicing  Ofmial  will  use  the 
applicable  resource  documents  listed 
above  when  performing  the  review.  The 
Servicing  Official  will  conduct  the 
annual  review  following  the  review  and 
recording  guidance  of  Form  FmHA 
1930-10.  The  Form  FmHA  1930-10  will 
be  completed  during  the  prescribed  last 
quarter  review  period. 

(3)  The  Servicing  Official  may  invite 
the  borrower  or  its  agent  to  participate 
in  any  part  of  the  annual  review. 

(0  bistributioa  of  reviewed 
documents.  (1)  A  copy  of  the  results  of 
the  annual  review  on  Form  FmHA 
1930-10  along  with  recommendations 
or  compliance  requirements  will  be  sent 


to  the  borrower  and/or  its  agent  and  to 
the  State  Divactor  as  soon  as  the  review 
is  completed. 

(2)  The  individual  items  required  to 
perform  the  annual  review  will  be 
distributed  according  to  appropriate 
FMI's  as  listed  on  exhibit  B-7  of  this 
subpart 

(g)  State  Director's  review  of  annual 
reviemv.  Upon  receipt  of  the  items 
identified  in  this  section,  the  State 
Director  will: 

(1)  Review  all  submissions  of  Form 
FmHA  1930-10  that  are  used  by  the 
Servicing  Official  to  record  summary 
results  of  an  annual  profect  review. 

(2)  Conduct  a  more  detailed  review  of 
only  those  aimual  reviews  that  warrant 
further  review.  The  State  Director 
should  provide  summarized  comment  to 
Servicing  Officials  after  completion  of 
statewide  review,  otherwise  the  State 
Director  will  comment  on  any  specific 
borrower  and/or  project  annual  review 
selected  for  further  review. 

(3)  Will  review  Form  1930-7  and 
exhibit  A-6  of  subpart  E  of  part  1944  for 
approval  when  the  authority  to  approve 
budgets  as  part  of  the  annual  review  is 
not  delegated  to  the  FmHA  Servicing 
Official. 

(4)  Be  prepared  for  a  sample  review  of 
annual  reviews  by  the  National  Office 
upon  request  during  a  combined 
assessment  review  or  other  specific 
need. 

(h)  On-farm  Ui  annual  review.  For 
individual  brm  borrowers  with  on-farm 
LH  unit(s),  the  objective  of  this  section 
will  be  satisfied  by  completing  the 
recordkeeping  and  reporting 
requirements  of  their  farm  and  home 
planning  with  FmHA  as  outlined  in 
subpart  D  of  part  1944  of  this  chapter. 

(i)  Illustration  ofi^H  budget 
planning,  annual  review,  and  annual 
audit  review  cycles. 


UMI 


iteiTis  on  ttand  during  fiscal 
year 

Last  quailsr  of  fscai  year 

Fni  quarter  of  naat  fiscii 
year 

Second  quarter 

Managamant  naportsfftams 

Budget     Planning     Proc- 

Annual   audtt  preparation 

FmHA   review   of   armtai 

File  annual  audtt  or  Form 
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by     auMor     or     Form 

audit    or    Form    FmHA 
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— PrswtouB  facai  year  arv 

1930-7  &  utN.  allowance 

FmHA  1930-8  by  ver- 

1930-0. 
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ifier. 

60-day  review  period 

nual  review  process. 

t«30-i  ...- 

change  of  rants  or  occu- 

pancy   charges    and/or 

utiity  allowance. 

-Ex^ibitA-1 

—Latest  saparwaory  viaW 

FmHA  starto   ani>ual    r»- 

Fonn       FtrHA       1930-7 

FmHA  completes  annual 

inspectioa 

Msw  process. 

ShoMflng   12  monlhs  of 

review  process. 

proiect  opasating  acaials 
subraittad  t>y  borrower. 

— Enargy   auOt   t   bnpla- 

—Form  FmHA  1930-7 



mantaiion  phn. 

FmHA  may  pre-fiU  parts  tl 
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1930-10. 
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liams  on  hand  during  fiscal 


Last  quarter  of  fiscal  year 


Rnt  quarter  of  next  Hscai 


Secortd  quarter 


—Identity  of  Intaraet  Oisdo- 
sure  Certificctfion  Memo- 
randum. 

Ottier— as  applicable. 


FmHA    completeB    Form 
FmHA  1930-10. 


Take  Immedurte  action  on 

■  liiiilM  II  ■  lit  1*^^^.*  ill    I.I  li  ^ 

■grvRcani  nems  louna  w\ 
tw  Audit  Review. 


11930.124    (Reeerved] 

S193ai2S    Changing  protect  designation. 

Generally,  RRH  projects  designated 
for  families,  elderly  and  persons  with 
handicaps,  including  congregate 
housing,  will  be  used  for  the  original 
purpose  throughout  the  life  of  the 
FmHA  loan.  However,  if  it  becomes 
necessary  to  diange  the  designation  of 
a  project  due  to  housing  maiiet  changes 
which  inhibit  the  boirower's  ability  to 
maintain  occupancy  levels  sufficient  to 
sustain  the  project,  the  State  Director 
may  change  the  designation.  Project 
design  must  meet  the  housing 
requirements  of  the  target  group  when 
changing  the  designation.  The  State 
Director  shall  consider  such  requests  on 
p  case-by-case  basis  when  all  of  the 
following  information  has  been 
provided: 

(a)  The  complete  borrower  case  files 
have  been  submitted  together  with  the 
Servicing  Official's  specific 
recommendations  and  analysis  of  the 
present  and  long  term  situation. 

(b)  A  market  needs  survey  which 
substantiates  the  rationale  for  the 
change  has  been  provided  by  the 
borrower.  (The  market  survey  must 
clearly  indlicate  the  present  long  term 
merketability  of  the  project  is 
signiHcantly  changed  from  the  original 
market,  and  include  the  appropriate 
demographic  infonnation  which  reflects 
the  population  trends  in  the  area.) 

(c)  A  summary  of  all  servicing  actions 
taken  by  FmHA  to  aid  the  borrower  in 
maintaining  the  present  designation. 

(d)  A  summary  of  all  actions  taken  by 
the  bcHTOwer  to  effectively  market  the 
units  to  potential  ellsible  tenants. 

(e)  A  summary  of  the  impact  the 
change  wrill  have  on  any  existing 
tenants,  rent  subsidy  needs,  and  the 
community  as  a  whole. 

(f)  A  summary  of  any  needed  or 
required  physical  modifications  and 
analysis  of  cost  feasibility  to  complete 
the  modifications. 

f1930.126-193ai27    [Ratarvad] 

f193ai28    LHgianla. 

In  addition  to  the  supervision 
provided  in  connection  with  LH  loans, 
recipients  of  LH  grants  will  receive 
supovision  to  assure  that  the  terms  of 
the  grant  agreement  and  other  objectives 
of  the  LH  grant  are  carried  out.  This 


supervision  will  be  cantiniwd  to  assure 
that  the  grant  purposes  will  be 
accomplished.  Comments  oo  the 
following  points  will  be  included  in 
appropriate  reports,  to  assure  that: 

(a)  The  rents  are  reasonable. 

(b)  The  project  is  operated  as  a 
commimity  service  for  the  benefit  of  the 
tenants. 

(c)  Domestic  &rm  laborers  are  given 
absolute  priority  in  occupancy.  (This 
requirement  also  applies  to  borrowers 
who  have  LH  loans  only.) 

(d)  No  public  or  private  ncmprofit 
organization  borrower  may  require  that 
an  occupant  work  for  a  particular  farm 
or  for  a  particular  owner  or  interest  as 
a  condition  of  occupancy  of  the 
housing. 

f193ai29    ItHSIowM. 

RHS  loans  will  be  serviced  acceding 
to  program  regulations  and  the 
conditions  specified  in  the  borrower's 
loan  resolution.  The  following 
additional  supervisory  action  by  the 
Servicing  Official  will  also  apply  to 
assure  that  the  terms  of  the  loan 
resolution  and  loan  objectives  are 
carried  out: 

(a)  Review  of  the  site  development 
accotint  records  for  compliance  with 
authorized  loan  expenditures. 

(b)  Woric  with  the  borrower  on  the 
adjustment  of  sales  price,  not  to  exceed 
market  value,  of  the  developed  lots  as 
they  are  being  sold  to  assure  adequate 
income  to  repay  the  loan,  pay  taxes, 
accrued  interest,  and  any  other 
authorized  debt  or  expenditures. 

(c)  Determine  that  lots  are  sold  only 
to  eligible  buyers. 

(d)  Work  closely  with  the  borrower  to 
plan  for  the  sale  of  all  lots  prior  to  the 
due  date  of  the  note. 

(e)  Should  the  RHS  borrower  default 
in  its  loan  obligations,  the  accoimt  will 
be  serviced  according  to  §  1965.85  of 
subpart  B  of  part  1965  of  this  chapter. 
The  Servicing  Official's  report  to  the 
State  Director  should  ccmtain  the 
following  information: 

(1)  The  status  of  the  account,  number 
of  lots  unsold,  and  reascms  for  the 
problem. 

(2)  Prospects  of  selling  lots  to  eligible 
buyers  and  a  target  date  as  to  when  this 
can  be  accomplished,  if  feasible. 

(3)  Gennal  comments  and 
recommendations  for  future  servicing  of 


this  account.  Where  necessary, 
liquidation  may  be  recommended. 

(f)  State  Directors  will  take  the 
following  actions  in  connection  with 
problem  RHS  accounts: 

(1)  Provide  additional  guidance  and 
assistance  as  necessary. 

(2)  If  a  satisfactory  proposal  for  selling 
the  lots  can  be  developed,  the  account 
will  be  serviced  according  to  program 
regulations  and  the  provisions  of  this 
subpart  and  subpart  B  of  part  1965  of 
this  chapter. 

(3)  Where  no  satisfactny  proposal  for 
selling  the  remaining  lots  can  be 
developed,  the  account  will  be  handled 
according  to  §  1965.85(e)  of  subpart  B  of 
part  1965  of  this  chapter  for  liquidation. 

H  1930.130-1930.133    (naaarvad] 


11930.134    FmHA  office  I 

FmHA  officials  will  maintain  records 
in  accordance  with  FmHA  Instructions 
2033-A  and  G  (available  in  any  FmHA 
office). 

ff1930.135-193ai3t    [Rsaarved] 

f  1930.137    State  Supptomanta.  guidas, 
forma,  and  other  I 


It  is  FmHA's  practice  to  follow  the 
provisions  of  the  Administrative 
Procedures  Act  by  inviting  public 
comment  before  adopting  public  policy. 
unless  otherwise  directed  by  statute. 
However,  the  State  Director  may.  in 
accordance  with  FmHA  Instruction 
2006-B  (available  in  any  FmHA  office), 
and  with  prior  approval  of  the  National 
Office  and  the  assistance  of  the  OGC, 
develop  State  Supplements,  guides,  cr 
issuances  to  the  extant  necessary  to 
enable  borrowers  to  comply  with  tha 
policies,  procedures,  and  exhibiU  of  this 
subpart  and  the  applicable  provisions  of 
State  laws.  Under  no  circiunstancea  wrill 
State  forms  be  developed  as 
replacements  for  the  forms  referred  to  in 
this  subpart. 

f193ai38    Supervisory  adiona  for 
dlstrossad  proiacts. 

MFH  projects  experiencing  high 
vacancy  rates  whicn  would  leed  to 
project  failure  can  apply  for  a  special 
servicing  market  rate  rent  change  in 
accordance  with  paragraph  DC  of  exhibit 
C  of  this  subpart. 


I  •  . 
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ifinai3»-1«30.140    [RMWid] 
imo.141    MalwWslobepravMad 

To  enable  borrowers  and  applicants  to 
meet  the  intent  of  this  subpart,  they  will 
be  supplied  with  one  reproducible  copy 
of  the  following  FmHA  exhibits  and 
forms  and  materials  as  they  are  issued 
and/or  updated: 

(a)  Exhibits  B  and  B-1  thru  14  of  this 
subpart,  when  applicable. 

(b)  Exhibits  C.  C-1.  and  C-2  of  this 
subpart. 

(c)  Exhibits  D  and  D-1  of  this  subpart. 

(d)  Exhibit  E  of  this  subpart. 

(e)  Exhibits  H  and  H-1  of  this  subpart. 

(f)  Exhibit  I  of  this  subpart. 

(^  Exhibit  J  of  this  subpart,  when 
applicable. 

(h)  Subpart  L  of  part  1944  of  this 
chapter. 

(i)  Booklet  entiUed  "Audit  Program." 

(j)  For  farm  LH  borrowers  and/or 
applicants,  exhibit  B  of  subpart  D  of  part 
1944  of  this  chapter  in  addition  to  the 
preceding  items  of  this  section. 

(k)  The  following  forms: 

(1)  Form  FmHA  1930-7  and  attached 
exhibit  A-6  of  subpart  E  of  part  1944, 
if  applicable. 

(2)  Form  FmHA  1930-8. 

(3)  Form  FmHA  1944-7.  "MulUple 
Family  Housing  Interest  Credit  and 
Rental  Assistance  Agreement. " 

(4)  Form  FmHA  1944-29.  "Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance." 

(5)  Form  FmHA  1944-8. 

(6J  Form  FmHA  1910-5,  "Request  for 
Verification  of  Employment." 

11930.142    Complaints  regarding 
discrimination  In  use  and  occupancy  of 
MFH. 

Any  tenant  or  prospective  tenant 
seeking  occupancy  or  use  of  RRH,  RCH. 
LH.  (X  related  facilities  who  believes  he 
or  she  has  been  discriminated  against 
because  of  race,  color,  religion,  sex, 
national  origin,  age,  familial  status,  or 
handicap  may  file  a  complaint  in  person 
with,  or  by  mail  to  the  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development  (HUD),  Washington,  DC 
20410.  or  any  HUD  office,  or  to  the 
Administrator.  FmHA.  USDA, 
Washington.  DC  20250.  If  the  complaint 
is  made  to  an  FmHA  County,  Servicing, 
or  State  Office,  it  must  be  directed  to  the 
Director  of  Equal  Opportunity  Staff 
(EOS).  National  Office  by  the  FmHA 
employee  in  charge  of  that  office.  When 
a  complaint  is  sent  to  FmHA-EOS  by  a 
FmHA  Servicing  Office,  the  State 
Director  will  be  made  aware  of  the 
complaint. 

(aj  Persoimel  in  FmHA  field  offices 
will  provide  assistance  to  the  aggrieved 


party  when  filling  out  required  forms 
and  filins  a  complaint. 

(b)  Each  complaint  must  contain  the 
following  information: 

(1)  The  name  and  address  of  the 
respondent  (complainant). 

(2)  The  name  and  address  of  the 
aggrieved  person. 

(3)  A  description  and  the  address  of 
the  dwelling  which  is  involved,  if 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  constituting 
the  alleged  discriminatory  housing 
practice. 

(c)  Participants  in  FmHA's  housing 
program  failing  to  comply  with  the 
requirements  of  Title  Vm  of  the  Qvil 
Rights  Act  of  1968  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988. 
and  the  respective  Affirmative  Fair 
Housing  Marketing  Plan  will  make 
themselves  liable  to  sanction  authorized 
by  law,  regulations,  agreements,  rules 
and/or  policies  governing  the  program 
pursuant  to  which  the  application  was 
made.  All  complaints  will  be  handled  in 
accordance  witn  prescribed  procedure. 
Victims  of  alleged  discriminatory 
housing  practices  may  seek  reparations 
through  HUD  or  by  private  lawsuit. 

11930.143    Delegation  of  responebility 
and  authority. 

(a)  The  Administrator  may  on  an 
individual  state  basis,  authorize  the 
State  Director  to  contract  out  selective 
fact  gathering,  nondecision  making 
servicing  actions  in  this  subpart. 

(b)  The  State  Director  may  delegate  in 
writing  any  authority  delegated  to  the 
State  Director  in  this  subpart  unless 
otherwise  restricted,  to  those  State  staff 
members  who,  in  the  opinion  of  the 
State  Director,  have  been  adequately 
trained  and  who  demonstrate  their 
knowledge  in  understanding  and 
administering  the  MFH  policies  and 
procedures  of  FmHA.  The  State  Director 
may  further  delegate  such  authority  in 
like  manner  to  Servicing  Offices  by 
either  of  two  options: 

(1)  To  individual  Servicing  Office 
staff  members,  including  the  Servicing 
Official. 

(2)  To  the  position  of  Servicing 
Official,  the  incumbent  of  which  may 
further  delegate  specified  authority  to 
identified  Servicing  Office  staff 
members.  A  copy  of  such  delegation 
will  be  filed  with  the  State  Director. 

(c)  Individual  delegation  of 
responsibility  and  authority  may  be 
limited  or  expanded  in  scope,  or 
revoked,  as  deemed  appropriate  by  the 
State  Director,  or  the  Servicing  Official 
when  applicable,  and  will  be  prepared 
according  to  FmHA  Instruction  2006-F 
(available  in  any  FmHA  office). 


i1»3ai44    Exesptlon  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  he/ 
she  finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  accomplishment  of  the 
purposes  of  the  MFH  program  or  result 
in  imdue  hardship  by  applying  the 
requirement.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director  or  the  Assistant 
Administrator  for  Housing.  The  request 
must  be  supported  by  data  that 
demonstrates  the  adverse  impact,  citing 
the  particular  requirement  involved  and 
recommending  proper  alternative 
cour8e(s)  of  action,  and  outlining  how 
the  adverse  impact  could  be  mitigated. 


11930.145 

Only  the  borrower,  or  the  borrower's 
representative  (as  defined  in  subpart  B 
of  part  1900  of  this  chapter),  can  appeal 
an  FmHA  decision.  The  borrower's 
management  agent  may  not  request  an 
appeal  unless  he/she  has  been 
designated  as  the  borrower's 
representative.  This  means  he/she  must 
be  authorized  in  writing  by  the  borrower 
to  act  for  the  borrower  in  the 
administrative  appeal,  as  required  by  ' 
subpart  B  of  part  1900  of  this  chapter 
(this  may  be  addressed  in  the 
management  agreement).  The  borrower's 
request  for  review  of  an  alleged  adverse 
decision  must  be  made  to  FmHA  in 
written  form.  Appeals  and  reviews  will 
be  handled  in  accordance  with 
directions  set  forth  in  subpart  B  of  part 
1900  of  this  chapter. 

ff1930.146-193ai49    [Reaerved] 

i193ai50    0MB  control  nuntber. 

The  reporting  andncordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  0MB  control 
number  0575-0033.  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  5  minutes  to  10.25  hoius  per 
response,  with  an  average  of  0.43  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Agriculture,  Clearance  Officer,  OIRM. 
room  404-W,  Washington,  DC  20250; 
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and  to  the  Office  of  Management  and 
Budget.  Papenraric  Reduction  Pro)ect 
(OMB«  0575-0033).  Washington.  OC 
20503. 

Exhibits  to  Subpart  C 

Exhibit  A — Steps  for  Fanners  Home 
AdministratioB  (FmHA)  Personnel  in 
Conducting  Annual  Keriew  of  Multiple 
Housing  Operations 

I  Examine  the  Conditktn  of  the  Borrower/ 
Management  Report*  to  Determine  that: 

A    Required  aocoonts  are  lieing  properly 
maintained  in  accordance  with  the  loan 
rsaolution  or  agreement. 

B    Decisions  of  officials  are  being  entered 
in  the  minutes  book,  if  applicable. 

C    Any  membership  or  stock  transfers 
have  been  approved  l^  FmHA  and  recorded 
as  required. 

D  Financial  records  are  maintained  by 
qualified  persons. 

E    The  financial  records  are  being 
reviewed  by  a  qualified  auditor  where  an 
audit  is  required  or  by  a  competent 
individual  or  committee  when  a  veriflcation 
of  review  of  accounts  is  required. 

II  Study  the  Financial  Progress .  Compare 
current  financial  condition  and  ovraer's 
equity  with  previous  years  to  discover  any 
trends,  for  example: 

A    Has  cash  carryover  increased  or 
decreased? 

B    Are  the  debts  greater  or  less? 

C    Is  the  owner's  equity  greater  or  less? 

D    Are  accounts  receivable  greater  or  less? 

E    Are  collection  provisions  being 
enforced? 

F    Are  reserve  and  other  required  funds  or 
accounts  properly  maintained? 

III  Study  the  State  of  Income  and 
Expenditures  for  the  Past  Year:  Compare  it 
with  the  budget  for  the  past  year  and  the 
same  statement  for  previous  years. 

A    Were  rents  or  occupancy  charges, 
subsidies,  and  other  monies  collected 
sufficient  to  produce  the  required  revenues 
for  planned  expenditures? 

B    Were  actual  expenditures  significantly 
different  from  those  budgeted? 

C  Were  the  expenditures  sufficient  to 
adequately  maintain  the  pro)ect? 

D    Were  expenditxires  reasonable  and 
typical  for  similar  projects? 

E    Were  any  essential  items  of 
maintenance  deferred  during  the  past  year? 

F    Were  payments  made  on  authorized 
debts  in  the  proper  amounts  and  on  the  dates 
agreed  to? 

G    If  the  borrower  is  operating  on  a 
limited  profit  basis,  did  net  cash  return 
exceed  the  amount  permitted  in  the  loan 
agreement  or  loan  resolution? 

H  Did  the  borrower  charge  late  Sees  to 
project  accounts  other  than  the  Return  on 
Investment  Account? 

I  Were  an  excessive  number  of  overage 
charges  paid  by  the  project? 

IV  Study  the  Budget  for  the  next  Year: 
Compare  it  with  the  statement  of  income  and 
expenditures  for  the  past  year,  taking  into 
consideration  any  known  increase  or 
decrease  in  operating  expenses  fcir  the 
planned  year  and  the  pre\'aiiing  costs  of 
doing  similar  business  in  the  market  area. 


A    Are  proposed  expenditures  adequate 
for  normal  maintenance  and  operation  of  the 
project? 

B    Are  proposed  fees  to  be  paid  to  firms 
closely  associated  with  the  borrower  and 
their  management  agents  typical,  reasonable, 
and  earned  for  the  services  to  be  provided? 

C    Does  the  budget  make  provision  for 
financing  maintenance  or  energy 
conservation  measures/practices  defarred 
from  the  previous  year? 

D    Does  it  provide  for  the  required 
financial  reserves? 

E    Is  planned  revenue  adequate  to  cover 
planned  expenditures?        . 

F  Will  the  budget  and  planned  operating 
practices  correct  any  deficiencies  in  the  past 
year's  operations? 

V  Study  the  Audit  Report:  Compere  it 
with  the  audit  from  the  previous  year,  noting 
any  significant  changes  affecting  the 
borrower's  operations.  Exhibit  A-1  of  this 
subpart  may  be  used  as  a  guide. 

VI  Review  the  Energy  A  udit:  Rev  is  w  the 
most  recent  eneigy  audit  and  the  tx>rrower's 
plan  for  implementation. 

VII  Determine  Whetha-  or  Not  the 
Borrower  Has: 

A    Maintained  required  financial  records 
and  accounts,  made  required  reports, 
submitted  required  financial  audits  or 
verifications  of  review  and  taken  appropriate 
action  to  correct  previously  noted 
deficiencies  of  such  records,  reports,  audits 
or  verifications. 

B    Renewed  fidelity  coverage  and 
insurance  policies. 

C    For  borrowrers  with  governing  bodies. 

1  Held  regular  board,  conunittee,  and 
membership  meetings. 

2  Conducted  the  affairs  along  sound 
business  lines. 

D    Made  a  change  in  any  organizational 
docimrants  without  FmHA  consent. 

B    Made  a  change  in  the  plans  for 
management  and  operations  of  tlie  project 
without  FmHA  consent. 

F    Made  a  change  in  the  memberehip  or 
interest  in  ownerdiip  without  FmHA 
consent 

VIII  Summary:  Simunarize  major 
observations  and  decisions  reached  as  the 
result  of  the  review  and  record  on  Form 
FmHA  1930-10.  "Annual  Multiple  Family 
Housing  Project  Review." 

Exhibit  A-1 — Audit  Report  Review 
Guide 

I    Purpose.  To  present  a  general  guide  for 
use  of  Farmers  Home  Administration 
(FmHA)  staffs  in  the  review  of  independent 
accountants'  audit  reports  in  order  to  obtain 
maximum  benefit  frcm  these  audits.  The 
procedures  are  designed  to  provide 
unifbrmity  in  the  audit  review,  improve  loan 
program  servicing,  and  help  to  promote 
better  independent  audits. 

U    General.  FmHA  guidelines  for 
independent  auditors  are  detailed  in  the 
booklet,  "U.S.  Department  of  Agriculture, 
Farmers  Home  Administration — Audit 
Program"  (hereinafter  called  Audit  Program 
and  available  in  any  FmHA  office).  This 
Audit  Program,  along  with  oth«  instructions, 
is  designed  to  protect  the  security  of 
Government  loans.  The  review  of  tiie 


financial  and  floancially  related  infarmatioo 
in  the  audits  must  be  parfarated  from  a 
technical  standpoint  in  a  f>rompt  Bunner  ao 
that  the  facts  and  conclusions  are  readily 
available  for  analysis;  only  then  can  results 
be  used  effiectively  far  management  purposes 
and  help  to  insure  improred  audit  practices. 

ni    Scope.  The  review  riiould  include: 

A    A  detenninatioa  of  ttM  adequacy  of  the 
audit  in  relation  to  FmHA  ragnlatioM  and 
the  Audit  Program. 

B    Interpretation  of  Infarmatioa  indudad 
in  the  audit. 

C    Prepering  a  letter  to  tbe  borrower  on 
any  missing  or  adverse  audit  data. 

D    Informing  appropriate  FmHA  offices  of 
review  results  and  recommendatioru. 

IV    Review  Procedures  to  Be  Followed. 

A    General.  The  individual  professional 
judgment  of  the  reviewer  should  be  used  at 
all  times.  Considerations  and  decisioBS 
requiring  the  exercise  of  judgment  diould  be 
used  in  the  following: 

1  Circumstances  peculiar  to  the  borrowar. 

2  Degree  of  importance  attached  to  each 
item  questioned. 

3  Number  of  exceptions. 

4  Whether  the  exceptions  relate  to  the 
auditor's  work  or  the  borrower's  records  and 
operations. 

5  If  specific  action  is  to  be  requested  of 
the  borrower. 

6  Whether  or  not  the  report,  as  a  whole, 
is  acceptable. 

B    Review  and  Procedure. 

1  Specific. 

a    n«termine  if  the  audit  was  performed 
by  a  Certified  Public  Accountant  (CPA)  or  a 
Licensed  Public  Aocoimtant  (LPA)  who  was 
licensed  on  or  before  December  31. 1970. 

b    Determine  if  the  audit  was  conducted 
in  accordance  with  Goverrunent  Auditing 
Standards  (1988  Revision),  often  reCarred  to 
as  generally  accepted  government  auditing 
standards  (GAGAS). 

c    Does  the  audit  cover  the  moat  recent  12 
months  since  the  previous  audit? 

d    Was  the  audit  received  within  90  days 
after  the  borrower's  year  end.  or  wras  an 
extension  of  up  to  an  additiooal  30  days 
auLhnrized  by  the  Servicing  Official,  and  if 
so,  was  it  met? 

2  Evaluation  checklist  for  audit  reports. 
The  'Evaluation  Checklist  for  Audit  Reports" 
whi.h  is  attachment  1  of  this  exhibit  is 
designed  to  systematically  record  and  reveal 
tbe  audit  findings.  Information  tallied  on  this 
form  is  a  good  indication  of  whether  or  not 
additional  contact(s)  need  to  be  made  with 
the  borrower. 

3  Previous  audits  and  correspondence. 
Reference  to  the  prior  audit  and  any 

con  espon dance  concerning  it  can  be  most 
helpful  in  the  current  review.  Determine 
whether  corrections  requested  in  the 
previous  year  have  been  rnade,  and  whether 
the  borrower  has  complied  with  previous 
suggestions  for  improvement  in  the  audit 
report 

C  Preparing  the  audit  review  letter.  After 
completion  of  the  "Evaluation  Checklist  for 
Audit  Reports"  (attachment  1  of  this  exhibit) 
and  applying  personal  judgment,  a  decision 
must  be  made  on  whether  or  not  to  prepare 
an  audit  review  letter  similar  to  that  shown 
as  attachment  2  of  this  exhibit 


40880  Federal  Register  /  Vol.  58.  No.  145  /  Friday.  July  30.  1993  /  Rules  and  RegulaUons 


1  If  th*  audit  Ailly  compliM  with  the 
Audit  Progmn  and  instructloiis,  ■  letter  is 
oot  neceesiiy. 

2  If  the  niditsubctantially  meets  the 
raquiiements  tnd  is  lacking  in  only  a  few 
points,  ask  the  boRower  to  have  the  auditor 
furnish  this  additional  information. 

3  Audits  which  are  unacceptable  should 
be  returned  to  the  borrower  for  tall 
compliance,  indicating  the  reasons  and  a 
timetable  fiar  resubmitting. 


1 1— Evahuttoa  Checklist  tor 
Audit  Reports 

State 
County 


Name  of  Borrower 


Address 


Case  No. 


Name  of  Auditor 


Project  Na 


Date  of  Audit  Report 


Period  Covered 


YmAw 


UMI 


1.  Audnor's  Opinion,  (section  G- 

n. 

(a)  Unquafifisd. 

(b)  C3uaJifi«L  I 

(c)  No  Opinion. 

2.  Rrtandal  Statement  (section  J- 

r).  I 

(a)  Balance  Sheet    ' 

(b)  Rasutts  ol  Operations. 

(c)  Statement  of  Cashflow 
(Changea  in  Rnanoal  Position). 

(d)  Statement  of  Changes  in  Re- 
tained Eaminga. 

(a)  Notes  to  the  Rnandal  State- 
ments. 

3.  Statement  on  Auditing  Stand- 
ards, (section  J-2*). 

Audit  Report  contains  a  statement 
that  the  audit  was  made  in  ac- 
cordance with  Generally  Accept- 
ed Government  Auditing  Stand- 
ards (GAGAS). 

4.  Report  on  Compliance,  (section 
J-T). 

The  audttor  should  prepare  a  writ- 
tan  report  on  the  tests  of  compli- 
anca  with  applicat>le  laws,  regu- 
lations, loan  coveriants  and 
agreement  arxJ  grant  agree- 
ments. List  signifcant  compli- 
ance findings: 


YesAw 

0.  nspmi  on  invms  vuiiviw. 
(S«:ilon  J-4*).  Tha  audtoCs  re- 

port should  assess  Iha  borrow- 
er's control  risk  Indudhg  dtocus- 
skxi  on  the  scope  of  ttta  audi- 
tor's assassment  ikvMcart  bv 
tomal  oontrots  assessed,  and 
any  material  weaknessss  of  Irv 
temal  control  noted.  List  stgnHI- 
cant  internal  control  flndktgs: 

» 

6.  Reporttog  Instances  of  Indtoa- 
tton  of  lllegtf  Acts.  (Sactton  J- 

5*).  List  any  noted: 

7.  Uncorrsctod  Prior  Audtt  Rnd- 
mgs.  (Saclton  J-6*).  List 

8.  Was  report  received  within  90 
days  after  the  end  of  the  borrow- 

er's operatir>g  year  or  wittwi  a  30 
day  extension? 
9.  Was  audit  performed  and  aigrwd 
by  a  CPA  or  LPA?  If  by  wi  LPA. 

verify  that  the  LPA  was  licensed 
on  or  before  December  31, 
1970. 

'References  to  "Sections"  indicate  the 
appropriate  section  in  the  FmHA  Audit 
Program  booklet 

Attachment  2 — Example  Audit  Review  Letter 


Dear  Bononver  (or  Borrower  Representative): 
We  have  reviewed  your  audit  report  for  the 
period to , 


prepared  by . 


on 


.  This  review  was  made  in 


accordance  with  current  Farmers  Home 
Administration  (FmHA)  regulations  and  the 
.^udit  Program  entitled  "U.S.  Department  of 
Agriculture.  Farmers  Home  Administration- 
Audit  Program."  Based  on  this  review,  your 
audit: 

1.  (    )  Is  acceptable.  However,  the  auditor's 

recommendations  concerning 

should  be  implemented  prior  to  next  year's 
audit. 

2.  (    )  Is  acceptable  but  did  not  include 
comparative-type  financial  statements  as 
indicated  in  Section  )-l  of  the  Audit 
Program.  Please  inform  the  auditor  to  prepare 
such  statements  next  year. 

3.  (    )  Is  acceptable  but  was  not  submitted 
within  90  days  or  an  authorized  delay  of 

days  after  the  end  of  the 

borrower's  Hscal  year.  Please  insure  that  next 
year's  audit  is  forwarded  before 


4.  (    )  Substantially  meets  all  the 
requirements.  However,  the  following  items 
were  omitted  as  detailed  in  the  Audit 
Program,  Section ).  "Reporting  Standards." 
Please  have  your  auditor  comment  on  the 
item(s)  circled  and  forward  a  copy  to  us.  The 


circled  numbers  correspond  to  the  6  items 
listed  in  Section )  of  the  August  Program. 

M    }-2    }-3    M    1-5    1-6 

5.  (    )  Is  returned  as  unacceptable  for  the 
following  reaaon(s).  Please  have  the  auditor 
prepare  your  audit  in  accordance  with  the    ' 
Audit  Program. 

a.  (    ]  It  was  prepared  without  audit. 

b.  (    ]  The  following  financial  statements 
were  omitted:  (Audit  Program,  Section  )-l) 

(    I  Balance  Sheet. 

(    i  Results  of  Operations. 

i    I  Statement  of  Cash  Flow. 

(    IStatement  of  Changes  in  Retained 
Earnings,  or 

I    1  Reconciliation  of  Owner's  or  Partner's 
Equity. 

(    1  The  auditor's  opinion  of  Compliance. 
(Audit  Program,  Section  )-3]. 

(    J  The  auditor's  opinion  of  internal 
control.  (Audit  Program,  Section  J-4). 

Servicing  Official 

This  letter  will  be  prepared  in  the 
Servicing  Office.  A  copy  of  the  audit  and  the 
approval  memorandum  will  be  sent  to  the 
State  Office. 

Exhibit  B — Multiple  Housing 
Management  Handbook 

I    Purpose:  This  exhibit  prescribes  the 
Farmers  Home  Administration  (FmHA) 
regulations,  policies,  and  procedures  for 
management  of  Rural  Rental  Housing  (RRH), 
Rural  Cooperative  Housing  (RCH),  and  Labor 
Housing  (LH)  projects  to  bo  used  by  multiple 
housing  borrowers  (owners)  and  applicants 
and  their  management  agents  and  site 
managers.  Several  exhibits  are  included  to 
provide  guidance.  These  regulations  are 
intended  to  assist  borrowers  in  the  successful 
operation  of  FmHA-financed  rental  and 
cooperative  projects. 

n    Definitions: 

Adjusted  annual  income.  This  is  the 
annual  income  of  the  household  members, 
who  live  or  propose  to  live  in  the  unit  for  the 
next  12  months.  (Households  with  a  member 
permanently  confined  to  a  hospital  or 
nursing  home  may  choose  to  either  include 
aimual  income  attributable  to  such  person, 
less  deductions  for  which  the  person  would 
qualify,  or  exclude  the  annual  income 
attributable  to  such  person  and  not  take  any 
deductions  for  which  the  person  would 
qualify.),  excluding: 

1  S480  for  each  member  of  the  family 
residing  in  the  household  (other  than  the 
tenant,  colenant,  member,  or  comember  or 
spouse  of  either,  or  foster  children)  who  is 
under  18  years  of  age;  or  who  is  18  years  of 
age  or  older  and  is  disabled,  handicapped  or 
a  full-time  student.  The  student  must  carry 
a  subject  load  considered  full-time  by  the 
educational  institution  attended.  This 
deduction  does  not  apply  to  an  unborn  child 
in  the  household. 

2  $400  for  any  elderly  Samily. 

3  In  the  case  of  an  elderly  ^unily,  the 
total  of  actual  medical  and/or  handicap 
assistance  expenses  paid  in  excess  of  3 
percent  of  annual  family  income  may  be 
deducted.  If  an  elderly  family  has  both 
medical  and  handicap  assistance  expense, 
the  3  percent  of  annual  income  must  first  be 
deducted  from  handicap  assistance  and  any 
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remainder  then  deducted  firom  medical 
expentas. 

a    Total  medical  expense  include*  medical 
expenses  not  covered  by  Insurance  that  the 
tenant  or  member  anticipates  incurring  over 
the  12  months  following  the  effective  date  of 
the  certification,  using  past  experience  as  a 
guide. 

b   Examples  of  medical  expenses  are 
dental  expenses,  prescription  and 
nonprescription  medicines,  medical 
insurance  premiums  including  medicare, 
eyeglasses,  hearing  aids  and  batteries, 
noedical  related  travel  cost,  the  cost  of 
attendant  care  including  a  live-in-resident 
assistant,  monthly  payments  required  on 
accimiulated  major  medical  bills  including 
that  portion  of  a  household  member's  nursing 
home  care  paid  from  household  income(s). 
Note:  Premiums  paid  for  nursing  home 
insurance  are  not  an  allowable  deduction 
unless  a  hoiisehold  member  is  housed  at  a 
nursing  home  and  that  person's  income  is 
included  in  the  household  income.) 

c    Handicap  assistance  includes 
reasonable  attendant  care  and  auxiliary 
apparatus  expenses  described  as  follows  for 
each  member  nvith  handicaps  of  the  family  to 
the  extent  needed  to  enable  any  fomily 
member  (including  such  member  with 
handicaps)  to  be  employed: 

(1)  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons 
(the  portion  attributable  to  companionship  is 
not  counted). 

(2)  Auxiliary  apparatus  including  but  not 
limited  tawheelchairs,  oxygen  equipment, 
reading  devices  fat  the  visually  impaired, 
and  the  cost  of  equipment  added  to  cars  and 
vans  to  permit  their  use  by  the  handicapped 
or  disabled  family  member  proportionate  to 
the  amount  of  use  by  such  persons. 

4  In  the  case  of  any  nonelderly  family, 
total  handicap  assistance  expense  in  excess 
of  3  percent  of  annual  family  income  may  be 
deducted: 

a    For  any  handicap  assistance  expense 
described  in  paragraph  3  c  of  this  definition 
that  is  anticipated  to  occur  over  the  12 
months  following  the  efiiactive  date  of  the 
certification,  using  past  experience  as  a 
guide,  to  the  extent  needed  to  enable  any 
family  member  (including  the  handicapped 
or  disabled  family  member)  to  be  employed. 

b   The  amount  of  deduction  may  not 
exceed  the  LESSER  of  the  amount  by  which 
total  expenses  for  handicap  assistance  exceed 
3  percent  of  annual  family  income,  or  the 
amoimt  of  income  received  by  adult  members 
from  such  employment 

5  The  amounts  paid  by  the  family  for  the 
care  of  minors  under  13  years  of  age  may  be 
deducted  only  to  the  extent  such  expenses 
are  not  reimbursed.  In  the  case  of  fomilies 
assisted  by  American  Indian  housing 
authoritiet.  the  amount  will  be  the  greater  of 
child  care  expenses:  or  excessive  travel 
expenses,  not  to  exceed  $25  per  family  per 
wreek.  Deductions  for  these  expenses  are 
permitted  only  when  such  care  is  necessary 
to  enable  a  family  member  to  further  his  at 
her  education  or  to  be  gainfully  employed, 
including  the  gainful  employment  of  the 
disabled  or  handicapped  fiamily  member. 
When  the  deduction  is  to  enable  gainful 
employment  the  amount  may  not  exceed  the 


amount  of  income  received  from  such 
employment.  When  the  deduction  is  to 
facilitate  further  education,  the  amount  must 
not  exceed  a  sum  reasonably  expected  to 
cover  class  time  and  travel  time  to  and  frcnn 
classes.  The  tenant  file  must  contain 
justifying  documentation.  (Child  support 
payments  made  on  behalf  of  a  minor  child 
who  does  not  reside  in  the  unit  may  not  be 
deducted  as  a  child  care  expense). 

Adjusted  monthly  income.  This  is  the 
amount  obtained  by  dividing  the  adjusted 
annual  income  by  12. 

Annual  income.  Annual  income  is  the 
anticipated  total  amount  of  income  to  be 
received  by  all  members  of  the  household 
(even  if  temporarily  absent)  to  be  in 
residence  during  12  months  following  the 
effective  date  of  Form  PmHA  1944-8, 
'Tenant  Certification." 

1    Income  Included.  The  following  are 
included  when  determining  annual  income: 

a    The  gross  amount  (before  any 
deductions)  of  wages  and  salaries,  overtime 
pay,  commissions,  fees,  tips,  and  bonuses 
reasonably  expected  to  be  received  by  all 
members  of  the  household. 

b    The  net  income  reasonably  expected  to 
be  received  bom  operations  of  a  business  or 
profession  or  from  rental  of  real  or  personal 
property.  Expenditures  for  business 
expansion  or  amortization  of  indebtedness 
are  not  considered  in  the  computation  of  net 
income.  Net  losses  will  be  computed  as  zero. 
Deductions  from  gross  business  or  rental 
income  to  arrive  at  net  income  may  be  made 
in  the  same  manner  as  outlined  in  Internal 
Revenue  Service  (IRS)  regulations  for  the 
exhaustion,  wear  and  tear,  and  obsolescence 
of  depreciable  property  used  in  the  trade  or 
business  of  the  adult  household  members 
under  the  straight  line  method  of 
depreciation.  An  itemized  schedule  must  be 
provided  in  support  of  any  deductions  from 
gross  income  made  under  the  provisions  of 
this  section.  The  schedule  should  be 
consistent  with  the  amoimt  of  depreciation 
permitted  for  these  items  for  Federal  income 
tax  purposes  under  the  straight  line  method 
of  depreciation. 

c    Interest,  dividends,  and  other  received 
income  as  defined  under  net  fomily  assets  in 
this  paragraph.  On  contracts  for  sale  of  real 
estate,  deeds  of  trust,  or  mortgages  held  by 
the  applicant,  tenant  or  member,  only  the 
interest  portion  of  the  monthly  or  annual 
payments  received  by  the  applicant,  tenant  or 
member  is  included  as  income. 

d    The  gross  amount  of  periodic  payments 
&t3m  Social  Security  (including  Social 
Security  payment  received  by  adults  on 
behalf  of  minors  or  by  minors  intended  for 
their  o%vn  support),  annuities,  insurance 
policies,  retirement  funds,  pensions, 
disability  or  death  benefits  (except  lump  siun 
settlements),  and  other  similar  tj^ies  of 
periodic  receipts. 

e    Payments  received  in  lieu  of  earnings, 
such  as  unemployment  and  disability 
compensation,  worker  compensation,  and 
severance  pay. 

f   Periodic  and  determinable  allowances, 
such  as  alimony  and  child  supp>ort  payments, 
which  the  applicant,  tenant  or  member  can 
reasonably  expect  to  receive. 


g  Regularly  recurring  contributions  or 
gifts  received  finm  persons  not  residing  in 
the  dwelling. 

h    Any  amount  of  education  grants  or 
scholarships  or  Veterans  Administration 
benefits  expected  to  be  received  on  behalf  of 
tenant,  cotenant,  member,  or  comember, 
applicant,  or  other  adult  that  exceeds 
attendance  expenses  for  tuition,  fees,  books, 
and  equipment  to  include  materials, 
supplies,  transportation,  and  miscellaneous 
personal  expenses  of  the  student  (i.e.,  that 
portion  of  benefits  received  for  "room  and 
board"). 

i    All  regular  pay,  separation  pay,  sp)ecial 
pay  (except  hazard  duty  pay  for  persons 
exposed  to  hostile  fire),  and  allowances  of  a 
member  of  the  armed  forces  who  is  head  of 
the  fomily  or  spouse,  whether  or  not  that 
fiamily  member  lives  in  the  unit 

j    Payment  received  from  an  adoption 
incentive  program  to  compensate  support  of 
a  minor  child  legally  adopted  by  the  tenant 
household. 

k    Public  assistance. 

(1)  A  public  assistance  payment  that  DOES 
NOT  designate  an  amount  specifically  for 
rent  and  utilities  shall  be  counted  entirely  as 
income. 

(2)  A  public  assistance  payment,  when 
administered  "as-paid"  by  the  pubUc 
assistance  agency,  DOES  designate  a  specific 
amount  for  rent  and  utilities  and  may  adjust 
(or  ratably  reduce)  that  amount  based  upon 
what  the  family  is  currently  paying  for  those 
items  (only  one  ratable  reduction  will  he 
permitted).  The  SUM  of  the  ratably  reduced 
amount  for  rent  and  utilities  and  the  amount 
for  subsistence  and  other  needs  shall  be 
cotmted  as  income. 

(3)  Example:  The  public  agency's 
published  schedule  shows  a  monthly 
maximum  of  SI  80  for  rent  and  utilities  for  a 
particular  size  family.  The  public  assistance 
agency  has  verified  that  the  family  will 
receive  S220  monthly  for  subsistence  and 
other  needs.  If  the  agency  does  not  apply  a 
ratable  reduction,  S400  per  month  (S180  ♦ 
$220)  will  be  included  in  annual  income.  If 
the  agency  applies  a  ratable  reduction  (e.g., 
20  percent)  annual  income  will  be  computed 
as  shown  below: 


Public  assistance 
(PA)  rant 

Income 

$180  maximum  al- 

$220 basic  needs 

lowed  tor  housir>g. 

4144  P.A.  rent 

X.80  PA  adjustment 

$364  mtNy  income 

(actor. 

$144  monthly  PA 

x12  months 

rent 

*$4,368  annual  In- 

come 

'Shown  on  line  17  f  o(  Part  IV  of  Fonn 
FmHA  1944-8. 

2    Income  Exempted.  The  following  are 
not  included  in  annual  income: 

a    Income  of  dependent  minors  (including 
foster  children)  imder  18  years  of  age  except 
as  specified  under  Id  of  the  definition  of 
annual  income  in  this  paragraph.  (Tenant, 
cotenant.  member  or  comember,  or  spouse  of 
either  may  never  be  considered  minors.) 
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b   bi  Ike  CMW  of  ooBtnctt  far  nw  of  nu 
atteto.  ■ortpgw  or  Dwd*  oTThst  hoM  bjp 
the  tmant.  ootaunt.  wmaibm,  at  cowwibw . 
the  prindpsl  fortkMt  oi  the  pejnBOBte 
raorfved  l^  the  tanat,  tuteeiiit,  iiwiiihei.  or 


>  of  the 


provided  Id 
the  Food  SUeop 


UMI 


c    Thev 

■naliaibb 
Act  of  1977. 

d    Pijiweati  receteed  fat  the  owe  of  loeter 
cfaflseB. 

e   Teeqianfy.  HuecuirfBg.  or  ipocMHc 
IncoBW  (lachidiag  iM*). 

f   Lump-sum  Moitioiis  to  family  etwle 
nicfa  m  taheritaeee;  apM  gehK  taeonoce 
paymeMe  hKhwfad  under  heiritb.  aockfant. 
heuiUt  er  wonnr  uupeneetKNi  poiicieii  aod 
tettwpwpte  far  pei  wiwl  ttt  property  loeeee. 
.    g    AnaoBts  which  bv  granted  tpeciBcelly 
far,  or  in  nimbtmaoeBt  oC  the  cost  of 
nwrtket  expeaeee  far  any  houaehoM  member. 
Medical  MTeaeee  aaay  htdode  dMee 
expenaea  InCiUiiedby  diaeMad  or 
handicapped  residents  so  that  they  may 
maintain  independence  ia  living  (e.g., 
aiiBUfmn  cbtot* 

h    Aaioiittts  of  educatioo  scbolaiships 
paid  diiectly  to  the  iludeBt  or  to  the 
educational  institution,  and  amounts  paid  by 
the  GoveniBieBt  loa  veteran  farase  ia 
meeting  the  atlendance  costs  of  tnition,  faes, 
^HHP^l.  ead  eijuipnient  to  include matenais, 
soppBea.  tnnsportatioB.  and  miscellaneous 
pemal  axpenaee  of  the  student.  Any 
amuuuls  of  soch  srJtolafshipe  orveferans 
peymeats,  which  an  not  oaad  far  above 
purpoasa  and  are  availaMe  far  subsistence 
and  shelter,  are  oonsiderad  to  be  income  of 
tenant,  colenant,  member,  cwmunber,  or 
applicant 

i    Student  kMBS. 

i   The  apodal  haxard  duty  pay  to  a 
household  maoiber  serving  in  the  Aimed 
Forces  away  from  home,  who  is  exposed  to 
hostile  fire. 

k    Payments  received  pursuant  to    - 
paitidpalioa  in  the  following  programs: 

(1)  nopans  under  the  Domestic  Volunteer 
Service  Act  of  1973  including,  but  not 
limited  to.  tba  Nattooal  Oldw  Americans 
Volunteer  Programs  of  the  Federal  Action 
Agency  far  persons  age  60  and  over  including 
the: 

(i)  Retlnd  Senior  Volunteer  PtDgnun. 
(ii)  Foster  Grandparent  Program, 
(iii}  Seaior  Coaapanion  Program, 
(iv)  Older  American  Committee  Service 
Prograaa. 

(2)  Natioa^  Volaateer  Antipoveity 
Pro-ams  such  as  Volunteers  in  Service  to 
America.  Peace  Carps.  Service  1  earning 
Program  and  Special  Volunteer  Programs. 

(3)  Small  Baalaase  Administration 
Programs  such  ae  the  National  Volunteer 

>  to  Aeaiet  Seaall  Bwaiaasa  md 
)  Vohatoar  Service  to  Penons  with 
Business  Bxperienoe.  Service  Ctarpe  of 
Retired  Executives  and  Active  Corps  of 
Bxecntivee  and, 

(4)  ntle  V— Cbmnnnity  Service 
EmuhjyBHBt  far  OMar  Aflaencaas  which 
include: 

(i)  Senior  GoBUBimity  Service  Employaieat 
Plug!  am 
(ill  Naliaad  CfeacDS  Ceatsr  mi  Uacfc  Agad 
(iii)  Natfoaal  Unaa  League 


(iv)  AseucietioB  Natioael  Pro  1 
Mayors 
(v)  MeHnaei  CaaacM  oo  Agbig 
(vi)  Aawrtcaa  Aaeodetkn  of  Retired 


QUane 


eStotoorioeal 


(vii)  Nabonel  Cooadl  of  J 

(vifi)GnaB  Thumb. 

(5)1 
low  I 

1    RelocatioaL 
title  n  of  the  UnifanB  Relocatioa . 
and  Red  Ptoperty  Aoqidsitioa  PoUciee  Act  of 
1970. 

m    MyaMBle  received  ander  the  Alaska 
Native  Claime  Settiamant  Act 

n    lacoBM  derived  from  oattala 
subma^^nal  land  of  the  United  States  that  is 
held  in  truat  far  certain  Indian  tribes. 

o    Payaoents  or  alkmaocea  made  under 
the  Department  of  Health  and  Human 
Services  Low-iaoame  Home  Energy 
Assistance  Program. 

p    That  portion  of  tenant  income  paid 
from  the  Job  Training  Partnership  Act 
whether  paid  directly  or  through  the 
employer. 

q    Income  derived  from  the  disposition  of 
funds  of  the  Grand  River  Bank  of  Ottawa 

r    The  first  S2,000ofper  capital  shares 
received  from  {udgment  funds  awarded  by 
the  Indian  Claims  Comminion  or  the  Court 
of  Claims,  or  firom  funds  held  in  trust  fbr  an 
Indian  triiw  by  the  Secretary  of  Interior. 

s    Any  ftmds  which  a  Federal  statute 
specifies  must  not  be  used  as  the  bests  fbr 
denying  or  reducing  Federal  financial 
assistance  or  benefits  to  which  the  recipient 
would  otherwise  be  entitled.  (Note:  The 
Department  of  Housing  and  Urban 
Development  (HUD)  periodically  publiriies  a 
notice  in  the  Federal  Kegiater  identifying  die 
programs  and  benefits  that  qualify  Cor  th^ 
exemption.) 

t    Income  of  a  resident  assistant,  as 
defined  In  this  paragraph. 

u    Amounts  received  under  training 
programs  funded  by  flUD. 

▼    Amounts  received  by  a  disabled  person 
(indnding  a  sight  impaired  person)  that  ve 
disregarded  for  a  limited  time  for  puipoees  of 
Sopinonental  Security  Income  eligibility, 
and  benefits  because  they  are  set  aside  far 
use  under  a  Plan  to  Attain  Self^ofBciency. 

w    Amounts  received  by  a  participent  in 
other  public  assisted  programs  which  are 
specifically  for  or  in  reimbursement  of  out- 
of-pocfcet  expenses  incuned  (special 
equipment,  clothing,  transportation,  child 
care,  etc.)  and  wfaidi  ue  aiade  aolely  to  aBow 
participatioB  in  a  specific  propam. 

x    Gifts,  payments,  or  credits  provided  by 
the  borrower  for  the  same  purposes  as 
intereet  oadit  or  rental  assielaaoe  far  ttie 
benefit  of  leeideata  to  accasdance  with  an 
PtoHA  approved  badjial  whaa  aeeded  to 
alleviate  or  avoid  flaaadal  disHeee  to  a 
pio)ect  for  a  temporary  specified  time  period 
idaMiiledbyFtaHA. 

y    Intatast  accrual  to  aa  annuity  that 
canool  be  withdrawn  dae  to  tha  terou  of  the 
annuity  or  its  being  under  the  oontrol  of 
odierB. 

s  Payments  received  aftar|aaaasyl, 
1919,  fcoB  dM  Agaat  Ctaage  Setttanent 
Fund  or  any  other  land  aatabiished  porsaant 


to  the  aettleient  in  the  IN  its  Agent  I 
product  liability  litigation,  M.D.L  Na  3*1 
^JXRY.) 

aa    Paynaato  raoaived  oader  tha  Mataa 
Indian  CUaH  Settfaaaaat  Act  of  1990  (Ptddic 
Law  (Pub.  L)  96-420. 9«  Stat  1795). 

bb    BanedlaeaaaeTaxQedHRaftmd 
Payments 

cc  Rodreea  payaaenta  received  by  Japaneee 
American  iiifainnwnt  carap  survivors. 

dd    Reparationa  paid  by  JMeign 
govemmente  ariaing  out  of  the  Holocaust 

ee    Defaned  periodic  payaients  received 
in  a  lump  sum  mm  SSI  and  Social  Security. 

Bonowat*.  "Donoeness"  means  owners 
who  aaay  ba  individiials,  partnerships, 
coopentivas,  trusts,  public  agendee.  private 
or  {Miblic  oatpaaatiaie.  and  other 
organixatiaae  and  have  leoeieed  a  loan  or 
grant  from  PIbHA  far  LH.  RRH.  RCH.  or  Rural 
Housing  Site  (RH^  purposes. 

Canialar.  Tha  inaividual(s)  employed  by 
the  bonower  or  the  maaagament  agsM  to 
handle  norm^  interior  and  extarior 
maintenance  and  uplceep  of  the  project  as 
specified  in  the  menegemeat  plan. 

CosA  wttae  of  onete.  Current  market  value 
less  cost  to  coavart  aaaets  to  ca^ 

Chore  serviee  woritor.  An  individual  who 
provides  lateiailWeiit  MilsteHce  easential  to 
the  well  being  of  hoasehotd  members  whose 
services  are  compensated  by  a  Federal,  State, 
or  local  assielaace  pngnaL  A  chore  service 
worker  will  aa«  be  a  resident  of  the 
boosehold  liviag  u^. 

Congregate  Housing.  Residentid  housing 
fbr  peraooe  or  feaniliee  who  are  elderly  or 
have  handicepe  or  disabilitiee,  consisting  of 
private  apartmento  and  central  dining 
farilitiee  in  which  a  nomber  of  specific  pre- 
established  services  are  provided  to  toaanto 
(short  of  thoee  servioee  provided  by  a  healdi 
care  facility  tet  provides  heelth  related  care 
and  serviceB  raoogniaed  by  the  medicaid 
program).  Tenaote  requiring  additional 
servicea  not  provided  by  the  facility  will 
acquire  them  or  provide  for  them  within  their 
owa  financiri.  ianilial,  or  social  resources. 

Doaimtktann  Jtaborara.  Birsons  wiw 
receive  a  snbetaatial  porttoa  of  their  income 
as  laborers  on  fanas  ia  the  United  States, 
Puerto  Rico,  or  the  Viigia  Islands  and  eitiber 
are  dtiaens  of  the  United  States,  or  reside  in 
the  United  States.  Pnerto  Rico,  or  the  Virgin 
Isloids  after  being  legrily  .admitted  far 
permanent  reeadaaoa.  and  may  indude  the 
immediate  families  oil  soch  persons, 
lachidiag  latirad  or  disabled  doanestic  farm 
laborers  as  defined  in  subpart  D  of  pert  1944 
of  d>is  chapter. 

Elderly  (senior  citixen).  A  person  wIm  is  at 
least  62  yean  old.  The  tena  elderly  (senior 
dtizaa)  also  means  toiHviduals  with 
handicape  or  disabilitiee  as  seperatrty 
defined  in  this  paragraph,  ragerdleas  of  age. 

Eldmlffimtify.  A  boaaehohi  adien  die 


(IndividnaQisi 
or  handicapped  aa 
paragraph.  An  aldetly 
persoats)  youanar  ' 
dtoOai 


IS 

persoB  who  is  eldarly 
disabUitiaB.  (Tto 
deducliaB.tha 
disabilitieBcr 
orcotenant  or 


old,  disabled 
separately  to  this 
family  may  include  a 
68  yean  or  age  who 
andwallbeiqiafthe 
or  has  handicape  or 
aneUeilyfamOy 

isddniy.arhas 
mnal  ha  diia  tenant 
.) 
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Eligibility  income.  The  calculated  adjusted 
annual  incooM  which  if  compared  to  the 
income  limits  in  exhibit  C  of  subpart  A  of 
part  1944  of  this  chapter  (available  in  any 
FmHA  office). 

Familial  status.  This  tenn  means  one  or 
more  Individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with  a 
parent  or  another  person  having  legal 
custody  of  such  individual  or  individuals;  or 
the  designee  of  such  parent  or  other  person 
having  such  custody;  with  the  wmtten 
permission  of  such  parent  or  other  person. 
The  protection  against  discrimination 
afforded  by  familial  status  shall  apply  to  any 
person  who  is  pregnant  or  is  in  the  process 
of  securing  legal  custody  of  any  individual 
who  has  not  attained  the  age  of  18  years. 

Forms  Manual  Insert  (FMI).  A  type  of 
directive  which  includes  a  sample  of  the 
fbim  and  complete  instructions  for  its 
preparation,  use,  and  distribution. 

Group  home.  Housing  that  is  occupied  by 
individuals  who  are  elderly,  or  have 
handicaps  or  disabilities  sharing  living  space 
within  a  rental  unit  in  which  a  group  home 
resident  assistant  may  be  required. 

Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in  one 
rental  or  cooperative  unit,  but  not  including 
a  resident  assistant  or  chore  service  worker. 

Individual  with  disability.  A  person  is 
considered  disabled  if  the  person  meets  the 
criteria  or  either  of  the  following: 

1  The  person  has  an  inability  to  engage  in 
any  substantial  gainful  activity,  but  with  use 
of  auxiliary  apparatus  can  otherwise 
participate  in  gainhil  activity,  by  reason  of 
any  medically  determinable  physical  or 
mental  impainnent,  where  the  disability: 

a    Has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months,  or  which  can  be  expected  to  result 
in  death,  and 

b    Substantially  impedes  the  ability  to  live 
independently,  and 

c    Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable  housing 
conditions,  or 

d    In  the  case  of  a  sight  impaired  person 
who  is  at  least  55  years  old  (within  the 
meaning  of  sight  impairment  as  determined 
in  section  223  of  the  Social  Security  Act),  is 
unable,  because  of  the  sight  impairment,  to 
engage  in  substantial  gainful  activity  in 
wfaich  he/she  has  previously  engaged  with 
some  regularity  over  a  substantial  period  of 
time. 

e    Receipt  of  veteran's  or  Social  Security 
Disability  payments  benefits  for  disability, 
whether  service-oriented  or  otherwise  does 
not  automatically  establish  disability. 

2  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability  which; 

a    Is  attributable  to  a  mental  or  physical 

impairment  or  combination  of  mental  or 

physical  impairment;  and 
b    Was  manifested  before  age  22;  and 
c    Is  likely  to  continue  indefinitely;  and 
d    Results  in  substantial  functional 

limitations  in  three  or  more  of  the  follow' ng 

areas  of  major  life  activity: 

(1)  Self  can 

(2)  Receptive  and  expressive  language 

(3)  Learning 

(4)  Mobility 


(5)  Self-direction 

(6)  Capacity  for  independent  living 

(7)  Economic  self-sufficiency 

e.   Reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary  or  generic  care,  or 
treatment,  or  for  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

Individual  with  handicap. 

1  A  person  with  a  physical  or  mental 
impairment,  that: 

a    Is  expected  to  be  of  long-continued  and 
indefinite  duration;  and 

b    Substantially  impedes  the  person  or  is 
of  such  a  nature  that  the  person's  ability  to 
live  independently  could  be  improved  by 
more  suitable  housing  conditions. 

2  The  term  handicap  further  meanr,  with 
respect  to  a  person,  a  physical  or  mental 
impainnent  which  substantially  limits  one  or 
more  major  life  activities;  a  record  of  such  an 
impainnent;  or  being  regarded  as  having  such 
an  impairment.  THIS  TERM  DOES  NOT 
INCLUDE  CURRENT  ILLEGAL  USE  OF  OR 
ADDICTION  TO  A  CONTROLLED 
SUBSTANCE.  As  used  in  this  definition: 

a    Physical  or  mental  impairment 
includes: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of  the 
following  body  systems:  neurological; 
musculoskeletal;  special  sense  organs; 
respiratory,  including  speech  organs; 
cardiovascular;  reproductive;  digestive; 
genito-urinaiy;  hemic  and  lymphatic;  skin; 
and  endocrine;  or 

(2)  Any  mental  or  psychological  disorder, 
such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness,  and 
specific  learning  disabilities.  The  tenn 
"physical  or  mental  impainnent"  includes, 
but  is  not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  sp>eech  and 
hearing  impainnents,  cerebral  palsy,  autism, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease,  diabetes, 
human  immunodeficiency  virus  (HIV) 
infection,  acquired  immunodeficiency 
syndrome  (AIDS),  mental  retardation, 
emotional  illness,  drug  addiction  (other  than 
addiction  caused  by  ciurent,  illegal  use  of  a 
controlled  substance),  and  alcoholism. 

b    Major  life  activities  means  functions 
such  as  caring  for  one's  self,  perfonning 
major  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning,  and  working. 

c    Has  a  record  of  such  an  impairment 
means  has  a  history  of,  or  has  been 
misclassified  as  having  a  mental  or  physical 
impairment  that  substantially  limits  one  or 
more  major  life  activities. 

d    Is  regarded  as  having  an  impairment 
means: 

(1)  Has  a  physical  or  mental  impairment 
that  does  not  substantially  limit  one  or  more 
major  life  activities  but  that  is  treated  by 
another  person  as  constituting  such  a 
limitation; 

(2)  Has  a  physical  or  mental  impairment 
that  substantively  limits  one  or  more  major 
life  activities  only  as  a  result  of  the  attitudes 
of  others  toward  such  Impairment;  or 

(3)  Has  one  of  the  impairments  defined  in 
paragraph  2  a  (1)  and  2  a  (2)  of  this  definition 


but  is  treated  by  another  person  as  having 
such  an  impainnent. 

LH.  Means  Farm  labor  housing  loans  and/ 
or  grants. 

Limited  equity.  The  amount  of  funds  which 
have  accumulated  in  the  cooperative 
member's  patronage  capital  account  and  as 
further  described  in  Subpart  E  of  Part  1944 
of  this  chapter. 

Low-income  household.  A  household 
having  an  adjusted  annual  income  not 
exceeding  the  maximum  low-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  Part  1944 
of  this  chapter  which  is  periodically  updated 
(available  in  any  FmHA  Office). 

Management  agent.  The  firm  or  individual 
engaged  by  the  boROwer  and  charged  with 
the  responsibility  to  manage  the  project  in 
accordance  with  a  written  agreement 

Management  agreement.  The  written 
agreement  between  the  bonower  and 
management  agent  setting  forth  the 
management  agent's  responsibilities  and  fees 
for  management  services. 

Management  fee.  The  compensation  for 
providing  overall  management  services  for  a 
Multiple  Family  Housing  (MFH)  project  as 
described  in  the  management  plan.  The  fee 
is  compensation  for  the  time,  expertise,  and 
knowledge  required  to  direct  and  oversee  the 
present  and  future  operation  of  the  project. 
A  management  fee  does  not  include  the 
compensation  paid  to  a  site  manager. 

Management  plan.  The  primary 
management  charter  constituting  a 
comprehensive  description  of  the  detailed 
policies  and  procedures  to  be  followed  in 
managing  a  project. 

Management  reserve.  That  portion  of  the 
cooperative  occupancy  charge  which  is 
designated  for  payment  of  professional 
management  services. 

Member/comember.  A  person(s)  who  has 
executed  dooiments  pertaining  to  a 
cooperative  housing  type  of  living 
arrangement  and  has  committed  himself/ 
herself  to  upholding  the  cooperative  concept 

Migrant.  A  domestic  farm  laborer  who 
works  in  any  given  local  area  on  a  seasonal 
basis  and  relocates  his  or  her  place  of 
residence  as  form  work  is  obtained  in  other 
areas  during  the  year. 

Minor.  A  person  who  is  a  Dependent  of  the 
tenant,  cotenant,  member  or  comember  under 
18  years  of  age.  A  dependent  person  age  18 
or  older  who  is  a  full-time  student  is  treated 
as  a  minor. 

Moderate-income  household.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  moderate-income  limit  stated  in 
Exhibit  C  of  Subpart  A  of  Part  1944  of  this 
chapter  (available  in  any  FmHA  Office). 

Net  family  assets. 

1    Net  femily  assets  include  cash  on  hand 
and  the  value  of  savings,  certificates  of 
deposit,  and  dollara  in  checking  accounts 
reported  as  "cash  on  hand."  It  will  be  such 
amoimts  reported  on  the  day  of  third  party 
verification.  This  definition  also  Includes  the 
net  cash  value  of  real  property,  cash  value  of 
whole  life  insurance  policies,  IRAs,  market 
value  of  bonds  and  other  forms  of  capital,  or 
personal  property  held  as  investments, 
irrespective  of  location,  minus  debts  against 
them,  minus  cost  of  converting  such  assets  to 
cash.  Examples  of  conversion  costs  are 
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panaltiw  far  tviy  wMidnwcl.  broksr/hgiJ 
MM  MMwd  to  Mil  an  ku^  md  MWlwneat 
ocwti  fcrraw  Mlilt  tnnnctiom. 

2  Nat  bmily  MMla  alio  include  the  vskie 
of  ei|Qit]rof  my  boriiwM  or  hoiiMiinM  wwts 
dispoMd  of  by  •  Beadnr  of  the  houwbold  far 
len  tfam  fiir  mfricet  value  (imluitiag 
dispoeitiaa  fat  (nnt,  but  not  io  a  forBcioture 
or  bankiuptcy  nle)  in  excen  of  the 
consideiatiuu  received  therefroo  during  the 

2  years  pfeoecBng  tfaeenectlve  date  of 
certillcatioB/TecertMicatioD.  fai  tbecateof  a 
dixpoaitioa  m  pert  of  a  dWofce  MttleuieBt, 
the  dispodtioB  AaB  not  be  ooosidefed  to  be 
for  len  than  Mr  narket  vriue  if  the 
boosebold  maobar  leceivea  iiuportant 
consideraltea  not  aaasonMe  is  doOar  tanns. 

3  IncQiDe  ftoB  net  family  aasets  which  it 
included  in  annual  income  is  detemiDed  at 
followK 

a    If  net  family  aaaets  equal  $54100  or  lew. 
annual  incooe  iodudM  the  actoal  inooiDa 
derived  froM  the  net  faMiiy  aaaeli. 

b    If  net  family  aMetaeoneed  $54)00. 
annual  incoaae  iachidea  the  greater  of: 

(1)  Actual  taooMe  darned  ban  all  net 
family  Miati.  cr 

(2)  A  peroaatage  of  the  cash  value  of  such 
assets  baaed  oa  the  Bank  Passbook  annual 


savings  I 

4    Net  family  assets  asdadr 

a    lateraats  in  ladiaa  trust  land. 

b    The  value  of  aaessaofy  ileaM  of 
personal  prooarty  such  as  fumiture  and 
automobile(s).  awl  the  debts  sgpinst  them. 

c    The  asaels  that  are  a  part  of  the 
business,  trade,  or  farming  operatioa  in  the 
case  of  any  member  of  the  household  who  is 
actively  eapigad  in  sach  opeiatioa. 

d    fhevahiaof  atrustfuad(Le..  fara 
minor  or  a  legally  incompetent  household 
member]  that  has  been  established  and  the 
trust  is  not  revocable  by,  or  under  the  control 
of,  any  member  of  the  household,  so  long  as 
the  fund  continues  to  be  held  in  trust. 

e    A  vehicle  specially  equipped  for  the 
handicapped. 

f   Face  value  of  Ufa  iosurance  policies. 

g    A  oooperativa  member's  pateooage 
capital  ia  the  housing  cooperative  unit  in 
which  tfaa  family  lesides. 

h    Prepaid  funerary  arrangements  and 


UMI 


i    Betinmeat  funds  not  accessible  for 
withdrawal  by  a  household  member. 

i    Assets  It^Iy  owned  but  not  accessible 
or  that  accrue  incrane  to  someone  else. 

k    Savings  accounts  of  dependent  minors 
when  such  accounts  are  under  the  minor's 
social  security  number. 

MewAousing.  Newly  constructed  or 
substantially  rehabilitated  RRH.  RCH.  or  LH 
project  Hnanced  by  FmHA.  For  new 
construction  rental  assistance  CRA)  purposes, 
it  further  means  before  any  units  are 
occupied. 

nonprofit  oorpontioa.  A  corporation 
which  is  ocgaaized  and  operated  for  purposes 
other  than  making  gains  or  profits  for  the 
corporation  or  Its  membars;  is  legally 
precluded  from  distributing  to  its  members 
any  gains  or  profits  during  its  existence;  and 
in  the  event  of  Its  dissolution,  is  legally 
bound  to  txansfar  its  net  assets  to  a  aonprofit 
corporation  of  a  similar  type  or  to  a  public 
corporation  which  will  opwrate  the  housing 
for  the  same  or  similar  pui  puses. 


Occupancy  charga.  The  araouat  of  mooey 
chargeoa  cooperattva  member  to  eovar  his/ 
her  proportional*  share  of  the  cooperative's 
operating  coat*  ami  cash  rsquiramants. 

Occupony  sutcnoiga.  A  montiily  surcnatge 
on  units  in  projects  when  die  faiMd  loan 
wn  made  or  insnred  puisuaut  to  a  contract 
entered  into,  on  or  after  December  IS,  1909. 
This  suithaige  will  be  collected  from  tenants 
by  borrowers  and  transmitted  to  PmHA  and 
set  astde  to  oftet  any  rant  mcreases  which 
may  result  when  the  project  becomes  eligible 
for  a  guaranteed  equity  loan,  20  years  from 
the  date  of  the  loan  in  the  project  vdtich 
made  the  project  subject  to  surcharge. 

Operationai  housing.  A  uimpleled  RRH, 
RCH,  or  LH  project  financed  by  FmHA  which 
has  been  opened  for  occupancy  and  has  at 
least  been  partially  occupied  by  tenants  or 
members. 

Onrogfi.  Ine  portion  of  a  tenant's  or 
member's  net  contribution  to  shelter  cost  that 
exceeds  besic  rent. 

Pet.  A  commonly  accepted  domesticated 
household  animal  (i.e.,  dog,  cat,  bird,  etc.) 
owned  or  kept  by  a  tenant  or  member. 

Profit  basis.  Applies  to  an  individual  or 
organizational  applicant  who  will  operate  the 
housing  at  rental  rates  low-  and  moderate- 
income  nonelderly  or  nonhandicapped 
persons,  and/or  elderly  and  persons  with 
handicaps  of  any  income  can  afford,  where 
return  on  initial  investment  is  not  limited  to 
a  certain  percentage  per  year. 

Project.  A  project  is  the  total  number  of 
rental  or  cooperative  housing  units  that  are 
operated  under  one  management  plan  with 
one  loan  agreemeol/resolution. 

FCH  means  Rural  Cooperative  Housing 
Loans. 

Rentid  agent.  The  individual  responsible 
for  the  leasing  of  the  units.  If  other  than  the 
borrower,  this  individual  may  be  hired  by  the 
borrower  or  the  management  agent  as 
specified  in  the  management  plan. 

Rental  assistance  IRA).  RA.  as  used  in  this 
exhibit,  is  the  portion  of  the  approved  shelter 
cost  paid  by  FmHA  to  compensate  for  the 
difference  between  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 
calculated  according  to  paragraph  IV  of  this 
exhibit.  When  the  monthly  gross  tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  and 
paid  by  the  tenant,  the  owner  will  pay  the 
tenant  that  difference  according  to  paragraph 
IX  A  2  of  exhibit  E  of  this  subpail.  RA  used 
in  cooperative  housing  will  be  calculated  in 
the  same  manner. 

Resident  assistant.  A  person(s)  residing  in 
a  tenant's  housing  unit  who  is  essential  to  the 
well-being  and  care  of  the  person(s)  who  are 
elderly  or  have  handicaps  or  disabilities 
residing  in  the  unit,  but  is  not  obligated  for 
the  person's  financial  support  and  would  not 
be  living  in  the  unit  except  to  provide  the 
needed  support  sei»ices.  While  the  resident 
assistant  may  be  a  family  uiwnbei,  the 
resident  assistant  may  not  be  a  dependent  of 
the  household  for  tax  purposes  and  is  not 
subject  to  the  eligibility  requirements  of  a 
tenant  or  member.  A  resident  assistant  is  not 
a  chore  service  worker.  A  resident  assistant 
may  functicm  in  any  type  of  hotising  affected 
by  this  subpart 

FHS  means  Rural  Housing  Site  loaas. 


HRff  maaas  Rwal  ftootal  Housing  loans. 

Ser^rice  o^een&tit.  A  written  a^eemeat 
between  the  bomwer  and  a  service  provider 
detailing  tba  specific  ssrvica  to  3e  provided, 
the  cost  of  the  service,  and  the  langth  of  time 
the  service  will  be  provided. 

Service  phn.  A  written  plan  describing 
how  services  will  be  provided  to  a  FmHA 
financed  project  At  a  minimum,  the  plan 
must  specify  the  seivicM  to  be  provided,  the 
frequency  of  the  sarricaa.  who  will  provide 
the  services,  how  tenants  will  be  advised  of 
the  availability  of  services,  and  the  staff 
needed  to  provide  the  services. 

Shetter  cost.  Consists  of  basic  and/or  note 
rate  rent  plus  utility  allowance  and 
occupancy  surcharge,  when  required.  Basic 
and/or  note  rate  rent  must  be  shown  on  the 
project  budget  for  the  year  and  approved 
according  to  paragraph  XII  of  this  exhibit. 
Utility  allowances,  when  required,  must  be 
determined  and  approved  according  to 
Exhibit  A-€  of  Subpart  E  of  Part  1944  of  this 
chapter.  Any  change  in  rental  rates  or  utility 
alknvances  must  be  processed  according  to 
Exhibit  C  of  this  subpart.  The  shelter  cost  in 
a  cooperative  housing  project  will  consist  of 
occupancy  cboge  plus  utility  allowance. 

Site  manager.  The  individual  employed  by 
the  borrower  or  the  management  agent  who 
lives  at  or  near  the  project  site  and  is 
responsible  for  the  day-to-day  operations  of 
the  project.  A  site  manager  residing  at  the 
project  site  may  also  be  referred  to  as  a 
resident  manager.  A  site  manager  is  not  an 
"independent  contractor." 

Tenant  contribution.  The  portion  of  the 
approved  shelter  cost,  including  occupancy 
siut:harge,  paid  by  the  tenMit  household 
(tenant  rent).  For  tenants  not  receiving  HUD 
Section  8,  this  amoont  will  be  calculated 
according  to  Form  FtraHA  1944-8.  For 
tenants  receiving  HUD  Section  8,  this  will  be 
the  amount  referred  to  on  HUD  Form  50059, 
"Certification  and  Recertification  of  Tenant 
Eligibility,"  (or  other  HUD  approved  Form), 
as  family  contribution.  The  proportion  of 
tenant  income  and  adjusted  income  paid  as 
the  tenant  contribution  will  vary  according  to 
the  type  of  subsidy  provided  to  the 
household. 

Tenant/cotertant.  A  person(s)  who  has 
signed  a  lease  and  is,  or  will  be,  an  occupant 
of  a  unit  in  an  RRH  or  LH  project. 

Utility  attowance.  A  monetary  allowance 
used  by  a  tenant  or  member  to  pay  the  utility 
cost  portion  of  their  total  shelter  cost  when 
such  amounts  are  not  otherwise  included  in 
project  rents  or  occupancy  charges. 

Vefy  low-income  household.  A  household 
having  an  adjusted  annual  income  widiin  the 
maximum  very  low-income  limit  stated  in 
Exhibit  C  of  Subpart  A  of  Part  1944  of  this 
chapter  (avaHabte  in  any  FmHA  office). 

in    Borrower  ResponsibUities: 

A    Gerteroi.  All  borrowers  are  responsible 
for 

1  Understanding  the  distinction  between 
FmHA  supervised  oadit  and  the  credit 
provided  by  other  Federal,  State,  or 
conventional  loans. 

2  Meeting  the  objectives  for  wfaidi  ^ 
loan  and/cv  grant  was  made  and  complying 
with  tlie  raspective  prugiam  requirements. 

3  Understanding  the  unique 
characteristics  and  function  of  their 


particular  Qrp*  of  bontmw  antity  u  provkkd 
by  chattar.  artidaa  of  iacoiparatiin.  by-law*, 
and/or  alatiite. 

4  Aaaacing  that  a  sita  managar  or  omtact 
panoB  is  in  doae  pioxiixiity  to  tfaair  MFH 
project. 

5  Cranplyliig  with  UiaprovMaiu  of  their 
security  instnimenti  and  any  diractive  issued 
byFAHA. 

6  Following  die  qiproved  management 
plan  and  lepoirtttng  to  PmHA  any  changes  to 
the  management  plan  for  prior  consent,  and 
when  q>pRq)riate.  nporting  and  obtaining 
FmHA  prior  coosent  to  any  change  of 
management  agent 

B    Botnmen  without  a  loan  ognemeaL 
Unless  otherwise  specified,  dteae  borrowers 
are  exempt  fiom  th*  lequinmentx  of  this 
subpart,  excqit  far  exh&>it  C  of  this  subpart. 
as  long  as  fte  bomwwr  is  not  in  de&ult  of 
any  pragnm  lequirement,  security 
instrument,  payment,  or  any  other  agreement 
widi  FmHA.  However,  except  far  LH 
borrowers  not  fK»igtng  bx  on-farm  labor 
housing,  these  borxowers  must  provide 
evidence  of  tenant  eligibility. 

C    Borrower*  with  a  han  and/or  grant 
ag^vemeat  in  a  multiple  unit  profect  These 
borrowers  are  responsible  for  meeting  the 
requiremants  and  oonditiaiis  of  their 
agreement/resolution  and  the  requirements  of 
this  subpart 

D    Bonv¥mrs  with  governing  bodies.  The 
elected  or  appointed  officials  comprising  the 
governing  body  of  the  borrower  are 
responsible  for: 

1  Maintaining  records  of  all  currant 
members  and  maintaining  membership  at  the 
required  leveL 

2  Holding  meetings  as  required  by  the 
organizatiooal  documents,  and  as  otherwise 
necessary,  to  provide  proper  control  and 
managnment  of  its  operatkms.  and  to  keep 
the  membership  informed. 

3  Coordinating  and  monitoring  activities 
of  established  cooperative  committees. 

E    Bommen  with  a  meadtersbip. 
Members  of  a  membership  type  borrower  are 
responsible  for  foil  support  of  the  project  and 
operatknby: 

1  Piooqitly  paying  any  dues,  fees,  and 
odier  required  charges. 

2  Electing  raeponsible  officials. 

3  Complying  with  organization  rules  and 
regulatioas. 

4  Participating  in  annual  and  special 
meetings. 

5  Participating  in  established  cooperative 
committees  to  wUch  they  have  voluntarily 
accepted  assignment 

6  Carrying  out  duties  and  services 
necessary  to  maintain  the  cooperative 
property  far  uriiich  they  have  voluntarily 
accepted  assignment 

P    rkkgniion  efntponsibility and 
authority.  The  bonowei  may  delegiMe  or 
assign  manegwnapt  responsibilities  to  a 
property  manager  such  as  a  management 
agent,  a  site  managwr.  or  as  appropriate,  a 
caretaker.  Delegation*  or  assignments  of 
duties  and  raspancibility  will  be  included  in 
written  documents  such  as  management 
agreemeols  and  job  descriptions.  FmHA  will 
h(dd  the  bonofwes  ukimately  responsible  for 
management  of  ttw  project  FmHA  may 
require  a  borrower  to  change  the  plan  of 


protad  managnment  and/or  make  appropriate 
reduegatkna  of  pn^act  maBagsoMnt 
responsibility  to  achieve  pnpan  objectives. 

IV    Renf  Subsidy  qoporteiiMeB:  The 
availaMe  subtkiy  proyam*  *houM  be 
coosiderad  at  the  time  of  developing  a  project 
propocal  and  during  pratact  opentioo  M  thi^ 
may  be  avaiUUe  to  meet  the  tenants' needs. 
Congregate  type  •ervioas  such  as  meals, 
limited  hoaacara.  "wditel.  transportation, 
and  social  activitiee  are  not  inchided  in  these 
subsidy  programs.  The  subsidy  programs  an 
asfollowc 

A  FmHA  Interest  Cndit-miH  and  RCH 
Loans.  Regulations  an  contained  in  Exhibit 
H  to  this  subpart  and  include: 

1  Pfon  J— Only  those  borroweis  who 
received  this  type  of  interest  subsidy  prior  to 
Ortober  27, 1980,  may  continue  to  utuise  this 
Interest  Credit  nan.  Thoae  broedly-beeed 
nonprofit  corporations  and  consumer 
cooperatives  may  continue  operating  under 
this  plan  provided: 

a    Occupancy  is  limited  to  very-low  or 
low-income  non-elderly;  very  low-,  low-  and 
moderate-income  person(s)  who  are  elderly 
or  have  disabilities  or  handicaps. 

b    Budgets  and  rental  rates  are  based  on  a 
3  percent  loen  amoctizatioiL 

2  Pfoa  17— ThU  interest  subsidy  is 
available  to  broadly-based  nonprofit 
corporatioos,  consumer  cooperatives,  State  or 
local  public  agencies,  or  to  other 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

a    Occupancy  is  limited  to  very-low,  low- 
and  moderate-income  person*  except  a* 
noted  in  paragraph  VI D  2  i  of  this  exhibit 

b    Budgets  aw  prepared  showing  two 
rental  or  occupancy  charge  rates,  baric  and 
note  rate.  The  minimum  (basic)  rate  for 
persons  not  receiving  rental  assistance  is 
based  on  a  1  percent  subsidized  rate.  The 
maximum  note  rate  is  besed  on  the  loan 
amortized  at  the  interest  rate  shown  in  the 
promissory  note. 

c    Tenant's  or  member's  contribution  for 
shelter  cost  calculated  according  to  the  FMI 
for  Form  FmHA  1944-8.  may  not  exceed  the 
highest  of: 

(1 )  Thirty  percent  of  monthly  adjusted 
income,  or 

(2)  Ten  percent  of  poes  nxmthly  income, 
or 

(3)  If  the  household  is  receiving  payment 
for  public  assistance  ihxn  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household's  shelter  costs  (see 
example  in  Ik  of  the  definition  of  annual 
income  in  paragraph  II  of  this  exhibit),  or 

(4)  The  basic  rent  or  occupancy  chuge 
when  no  RA  i*  available  from  FmHA. 

d    RRH  bonower*  vdioae  loans  were 
approved  on  or  after  August  1 ,  1968,  may 
convert  firom  Plan  I  to  Plan  D.  When  thi^  are 
preaently  a  iiill  profit  operation,  thqr  may 
convert  to  Man  II  by  executing  a  new  or 
amended  loan  reacrfutiaD  or  loan  agreement 
and  an  interest  ctedit  and  RA  agreement 
according  to  exhibit  H  of  this  sulqwrt 

e    RRH  borrowers  with  Hani  Section  8 
interest  credit  agreements  may  change  to 
Plan  II  whan  the  1  percent  or  2  percent 
interest  reduction  is  insufficient  for  the  HUD 
contract  rent  to  meet  budgeting  needs.  The 


change  of  interest  oedit  plan  will  be 
approved  in  eccordaBce  with  perMwph  VH 
B  of  Exhibit  C  of  tMs  subpart  (avidkble  at 
any  PlnHA  office).  A  new  Form  FteHA  1944- 
7.  "Muhii^  Faeaily  Housing  Interest  Qedit 
and  Rental  Assistance  Agrewnent,"  is 
required. 

B    Bentd  assistance  (RA)  pmpam— 
FmHA.  This  is  a  subridy  program  availaUe 
to  RRH,  RCH,  and  LH  borroweis  to  assist 
very-low  and  low-income  tenants  and 
member*  in  peying  their  riwlter  cost.  RA  is 
not  authorised  for  tenants  or  memben  whoae 
adjiisted  income  is  initially  above  the  fow- 
income  level.  RA  is  not  available  to  LH 
borrower*  wiio  are  individual  fumownen, 
partnerahip*.  family  corporations,  or  an 
assodatioB  of  fsrmars.  RRH  boiTOwen  «rith 
loens  approved  on  or  after  August  1, 1968. 
must  be  operating  under,  or  change  to. 
Interest  Credit  Plan  D  to  receive  RA.  Full 
profit  boirowen  may  utilize  RA  by 
converting  to  a  limited  pn^t  opentioa  The 
provisions  of  tfte  RA  program  are  covered  in 
detail  in  Exhibit  E  of  this  stdipert. 

C    HUD  profect  based  Section  $  and 
tenant  based  Section  8  Rental  Certificate  or 
Rental  Voucher  Program.  These  subsidy 
programs  are  administered  by  HUD  or  others 
authorized  to  administer  the  program  such  as 
State  Housing  Finance  Agencies  or  the  local 
public  housing  agency.  Projects  operating 
under  the  Memorandum  of  Understanding 
between  FmHA  and  HUD  (available  at  the 
FmHA  National  Office,  Washington.  DC 
20250)  wiU  also  be  subject  to  the 
raquiremento  of  the  Housing  Assistance 
Paymenta  Contract  executed  by  the  borrower. 
Projects  eccepting  tenanta  utilizing  Section  8 
rental  certificates  or  rental  voucher  assistance 
assigned  by  a  local  public  housing  agency 
will  also  comply  with  any  requirements 
imposed  by  such  agency.  However,  in  all 
cases,  tonanto  receiving  section  8  assistance 
must  meet  the  eligibUity  requirements 
specified  in  peragraph  VI D  of  this  exhibit 
Requirementa  that  conflict  with  FmHA 
raquiremento  diould  be  referred  to  the 
Servicing  Official  for  guidance.  (Generally, 
the  most  restrictive  HUD  or  FmHA 
requirementa  or  limitotioiu  will  apply.) 

D    State  provided  subsidy.  This  is  a 
subsidy  program  provided  and  funded  by 
some  States  and  availi^le  to  RRH  borrowers 
to  assist  tenanta  on  approximately  the  same 
basis  as  the  FmHA  RA  Program.  The 
assistance  is  in  accordance  with  a 
CONTRACT  between  the  borrower  and  the 
State  and  concurred  in  by  FmHA. 

B    Privateiy  provided  subsidy.  This  is  a 
subsidy  program  whereby  the  project 
owDer(s)  or  othen  enter  into  an  Agreement 
with  FmHA  to  provide  and  fund  subsidy  to 
tenanta  of  the  project  on  approximately  the 
same  besis  as  the  FmHA  RA  nogram.  In 
sonie  instances,  the  agreement  may  include 
a  limit  on  the  mmiber  of  unite  and  a  Per  Unit 
Ceiling  on  the  amount  of  assistance.  Privatriy 
provided  subsidies  are  tjrpicaliy  referred  to  as 
private  rental  assistance. 

V    Management  Operations: 

A    Ktanagemenl  plan, 

1    A  compreheoaive  management  program 
is  essential  to  the  succeeiful  operation  of  a 
project.  A  written  plan  is  the  primary 
ingredient  which  should  describe  the 
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detailed  objectivea,  poUciet  and  proc«duras 
in  f"*"^"!!  the  pcolect  A  management  plan 
is  nquirad  to  be  submitted  to  tbe  Agency  tor 
all  proiecls.  new  and  existing,  except  for 
thoee  on-fum  LH  units  wbera  rent  is  not 
nquirad.  The  plan  should  be  developed  in 
detail  commensunte  to  project  size  and 
complexity  and  should  be  reviewed  annually 
and  updated  at  least  triennially  by  the 
bomnver.  To  reflect  proiect  needs  and  to 
meet  cuirant  program  obfectives,  use  of  an 
addendum  is  permitted  when  few  changes 
are  made  in  the  update  of  the  plan.  Exhibit 
B-1  of  this  subpart  outlines  the  requirements 
of  the  plan. 

2    In  the  case  of  congregate  hoiuing/group 
homes,  the  management  plan  should 
describe,  in  addition  to  the  preceding  general 
items,  tfa«  specific  items  in  paragraph  V  B  of 
exhibit  J  (tf  this  subpart 

B    Identity  of  interest  disclosure. 

1  General  principles.  FmHA  requires  that 
applicantsAwrrowers  and/or  management 
agents  describe  and  fully  justify  any  identity 
of  interest,  or  appearance  of  same,  that  exists 
or  will  exist  between  the  borrower, 
management  agent,  suppliers  of  materials 
and/or  services,  or  vendors  in  any 
combination  of  relationship.  Identity  of 
interest  will  be  construed  as  existing  between 
the  applicant/bonowei  and/or  management 
entity  and  suppliers  of  materials  and/or 
servkes  described  under  but  not  limited  to 
any  of  the  follovring  conditions: 

a   When  there  is  any  financial  interest 
between  the  applicant/borrower  and/or 
management  entity  and  tbe  supplying  entity. 

b    When  one  or  more  of  the  officers, 
directors,  stockholders  or  partners  of  the 
applicant/borrower  or  management  entity  is 
also  an  officer,  director,  stodkholder,  or 
partner  of  the  supplying  entity. 

c    When  any  officer,  director,  stockholder, 
or  partner  of  the  appUcant/boriower  and/or 
management  entity  has  any  financial  interest 
whatsoever  in  the  supplying  entity. 

d    When  the  supplying  entity  advances 
any  funds  to  the  applicant/borrower  and/or 
management  entity. 

e    When  the  supplying  entity  provides 
and  pays  on  behalf  of  the  applicant/borrower 
and/or  management  entity  the  cost  of  any 
materials  and/or  services  in  connection  with 
obligations  imder  the  management  plan/ 
management  agreement. 

f    When  the  supplying  entity  takes  stock 
or  any  interest  in  the  applicantAx)rTower 
and/or  management  entity  as  part  of  the 
consideration  to  be  paid  them. 

g    When  there  exist  or  come  into  being 
any  side  deals,  agreemenu,  contracts  or 
understandings  entered  into  thereby  altering, 
amending,  or  cancelling  any  of  the 
management  plan/management  agreement 
documents,  except  as  approved  by  FmHA. 

2  Any  individual  or  organization  sharing 
an  identity  of  interest  for  the  project  must 
certify  by  memorandum  that  it  is  a  viable, 
ongoing  trade  or  business  qualified  and 
properly  licensed  to  undertake  the  work  fisr 
which  it  intends  to  contract 

a    The  biitial  diadoaure  shall  be  in  efiisct 
for  a  period  of  3  yean  and  renewed  every  3 
yean  thereafter,  except  if  there  are  any 
changes  in  the  business  practices  of  the 
applicant/boBnnver  and/or  management 


entity  during  the  interim  years  that  include 
identity  of  interest  concerns,  tbe  entity  must 
file  an  amended  disclosiire. 

b    Debarment  actions  will  be  instituted 
against  entities  who  fail  to  discloee  an 
identity  of  interest  in  acovdanoe  with  the 
provisions  of  subpert  M  of  part  1940  of  this 
chapter  (available  in  any  FmHA  office). 

C    Management  agreement.  The 
management  agreement  is  the  primary 
document  by  which  the  management  agent  is 
guided,  evaluated,  and  compensated.  It  bears 
a  close  relationship  to  the  management  plan. 
A  management  agreement  is  required  except 
in  cases  where  the  borrower  (owner)  fills  the 
role  of  manager.  Requirements  of  a 
management  agreement  are  listed  in  exhibit 
B-2  of  this  subpart.  Exhibit  B-3  of  this 
subpart  is  a  sample  management  agreement 
The  two  types  of  agreements  acceptable  to 
FmHA  are  described  as  follows: 

1  The  owner  hires  a  professional 
management  agent  to  oversee  and  operate  the 
project.  The  management  agent  may  provide 
a  site  manager  for  on-site  management  and/ 
or  caretaker  when  justified  by  the  size  of  the 
project  A  qualifications  statement  by  the 
management  agent  is  required  by  the 
borrower  and  FmHA.  Exhibit  B-4  of  this 
subpart  provides  a  guideline  for  preparing 
the  statement 

2  The  owner  maintains  all  or  a  part  of  the 
management  role.  The  owner  may  use  the 
services  of  a  site  manager  in  providing  onsite 
management  and/or  services  of  a  caretaker 
when  justified  by  the  size  of  the  project. 
FmHA  requires  a  qualifications  statement  by 
the  owner  who  proposes  to  personally 
provide  the  management  to  determine 
management  capability.  Exhibit  B-5  of  this 
subpart  provides  a  guideline  for  preparing 
the  statement 

D    Besponsibility.  The  management  plan 
and  management  agreement  must  be  based 
on  applicable  provisions  of  local.  State,  and 
Federal  statutes  and  the  regulatory 
requirements  of  the  loan  used  to  finance  the 
project,  regardless  of  the  management  system 
used.  The  owner  remains  totally  responsible 
to  FmHA  for  the  project,  regardless  of  the 
authorify  delegated  by  the  owner  to  the 
management  agent. 

E    Compensation  for  project 
administration. 

1    General  principles.  Compensation  for 
project  administration  is  the  remuneration 
for  performance  of  administrative  duties  and 
responsibilities  by  those  selected  by  the 
owner  and  approved  by  the  Agency  as  having 
sufficient  background  and  experience  to 
manage  project  operations.  The 
administrative  duties  and  responsibilities 
must  be  set  out  in  the  management  plan 
along  with  the  manner  in  which 
compensation  will  be  determined.  It  is  the 
option  of  the  project  owners  to  determine 
whether  to  use  a  management  agent  to  carry 
out  project  administrative  functions  in  full  or 
in  agent  to  carry  out  project  administrative 
functions  in  full  or  in  part.  Should  a 
management  agent  be  used,  it  is  the  option 
of  the  owner  to  decide  which  duties  the 
management  agent  will  perform  and  which 
duties  will  be  performed  by  othera. 
Whenever  the  owner  chooses  to  use  a 
management  agent,  a  management  agreement 


must  be  used.  The  management  agreement 
must  describe  the  duties  and  compensation 
for  the  services  provided  by  the  management 
agent  Any  other  duties  and  compensation  for 
project  administration  not  covered  in  by  the 
management  agreement,  may  also  be 
coiuidered  as  project  expenditure*.  All 
project  administrative  expenditures  must  be 
evaluated  by  the  Agency  as  being  reasonable 
for  the  services  provided,  including  the 
reasonableness  of  the  expenditures  for 
management  agent  services. 

2  Review  of  administrative  expenses.  The 
Agency  is  responsible  for  determining  that 
project  administrative  expenses  are 
reasonable  for  the  services  performed  in 
administering  project  operations  in  an 
acceptable  maimer.  Therefore,  the  Agency 
may  use  data  from  FmHA  projects  or  other 
sources  for  use  in  making  this  determination. 
The  Agency  may  establish  guidelines  for 
administrative  expenses  for  use  within  a 
State  or  area.  Administrative  expenses  felling 
within  such  guidelines  for  services  typically 
performed  under  the  guidelines  may  expect 
expeditious  action  on  requests  for  budget 
approval.  Administrative  expenses  falling 
outside  of  such  guidelines  for  services 
typically  performed  imder  the  guidelines 
may  also  warrant  approval  when  justified. 
The  management  agent  or  owner  will  be 
primarily  responsible  for  providing  evidence 
that  such  fees  are  reasonable  for  the  services 
performed  when  the  administrative  expenses 
are  felling  outside  of  any  established 
guidelines. 

3  Review  of  management  fees.  The 
Agency  is  responsible  for  determining  that 
the  fees  paid  for  services  performed  by 
management  agents  are  reasonable. 
Therefore,  the  Agency  may  use  data  from 
FmHA  projects  or  other  sources  for  use  in 
determining  what  fees  are  reasonable  for  the 
services  performed  in  an  acceptable  manner 
by  management  agents.  The  Agency  may 
establish  guidelines  for  management  fees  for 
use  within  a  State  or  area.  Management  fees 
falling  within  such  guidelines  for  services 
typically  performed  under  the  guidelines 
may  expect  expeditious  action  on  requests 
for  approval  of  management  agreements  and 
budgets.  Management  fees  felling  outside  of 
those  guidelines  may  also  warrant  approval 
when  justified.  The  management  agent  or 
owner  will  be  primarily  responsible  for 
providing  evidence  that  such  fees  are 
reasonable  for  the  services  perfonned  when 
management  fees  are  felling  outside  of  any 
established  guidelines.  Whenever  disputes 
arise  as  to  whether  an  administrative  expense 
is  appropriate  for  listing  under  the 
management  fise,  or  as  to  some  other  project 
expense,  the  Agency  will  seek  to  mutually 
resglve  such  concerns.  This  will  be  done  by 
using  the  approved  management  agreement 
or  management  plan  to  determine  which 
services  are  being  performed  by  the 
management  agent 

4  Project  administrative  expenses. 

a    Acceptable  administrative  expenses. 
Those  adnoinistrative  expenses  necessary  lo 
successfully  carry  out  project  operations  may 
be  approved  provided  sudi  expenses  do  not 
duplicate  any  such  expenses  which  may  be 
included  in  tiie  management  fee  as  specified 
in  the  approved  management  agreement.  The 
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instnictfcMiB  tint  Moompaay  Pona  PmHA 
1930-7,  "Multiple  Panily  Housing  Pn^act 
Budget."  provide  fuitlMr  guidance  on 
accaptaUe  protect  edmioietntive  expeneee. 
PrepantioD  of  en  IRS  required  report  for  tiie 
project,  if  raqutoed  (e.g.,  Sdtedule  K-1  (IRS 
Form  106S),  "Peitner*!  Share  of  locane. 
Credit*.  Deductiona,  etc."  is  an  acceptable 
project  expense.) 

b    Unacceptable  administrative  expenses. 
Tboee  administrative  expeneee  not  necessary 
to  successfully  carry  out  pn^ect  operations 
may  be  denied,  ftepantion  of  income  tax 
returns  far  pn^ect  owners  are  uneccaptable 
project  expeneee. 

5  Pn^ectt  with  a  ntonageinent  agent. 
When  menagement  agents  are  used,  the 
duties  and  compensetion  of  the  management 
agent  must  be  set  out  In  a  management 
agreement  All  such  agrsements  are  subject  to 
Agency  review  and  ooocurrenoe.  The  amount 
of  compensation  far  the  services  rendered  is 
to  be  negotiated  between  the  owner  and  the 
management  agent  but  is  subject  to  Agency 
conciurence  with  the  management  agreement 
and  approval  in  the  project  budget 

6  Omrnnnanaged  proiects.  The  owner 
%vill  be  authorised  to  manage  the  rental 
prefect  only  when  PknHA  deteanines  in 
%vritiag  that  the  owner  (either  as  dw 
individual  bmuwai  or  as  a  part  of  an 
organisalioaal  bonower)  has  the  necessary 
management  capabilitie*. 

a    nojects  with  owners  with  identity-of- 
interest  lektioashipa  to  the  management 
agent  wrill  not  be  ooosidered  as  an  owner 
managed  project  A  typical  management  fee 
may  be  charged  as  an  ejqwnse  to  the  prefect. 
The  oampeiMtioo  must  be  according  to  the 
provisions  of  paragraph  V  B  of  this  exhibit 
and  be  reasoart>ie,  earned,  and  not  exceed 
the  normal  coat  of  similar  eervices,  had  such 
services  been  provided  by  an  independent 
managwoient  agent 

b    Since  cooperatives  are  to  be  organixed 
as  selfHnanaged  entitiee,  the  board  of 
directors  is  not  expected  to  have  management 
experience.  In  lien  of  this  experience,  the 
adviser  to  the  board  will  provide 
management  guidance  during  the  formative 
years  of  the  cooperative.  Under  the  adviser's 
direction,  the  cooperative  will  become 
accustomed  to  this  role  and  thus  gain  the 
ability  to  assume  management 
responsibilities.  If,  after  the  reouired  trial 
period  outlined  in  subpart  B  of  part  1944  of 
this  diapter,  the  cooperative's  board  is 
unable  to  assume  management 
responsibUitiea,  piofesaiimal  management 
will  be  hired  by  the  cooperative.  We  would 
expect  the  amount  of  compensation  paid  to 
a  cooperative  adviser  to  be  less  than  that  paid 
to  other  types  of  management  agents  in  order 
to  provide  the  members  with  some  equity  in 
the  early  years.  (Sea  subpart  B  of  part  1944 
ofthisclMplar). 

7  Initial  rent-up  fees.  Piyment  of  bes  far 
a  ooe'^iaie  eflbrt  to  addave  initial  rent-up  of 
a  newly  caastructed  rental  project  is 
permitted  when  it  la  detanoBlned  necessary 
and  documenlad  by  the  PmHA  loan  approval 
oflldal  and  Oa  kian  applicant  Rent-up  faee 
should  be  paid  on  a  par-unit  basis  only  after 
each  unit  has  been  occupied  by  the  initial 
tenant  hyment  of  the  laoNip  fee  and  other 
project  management  start-up  expenses  should 


generaBy  be  made  from  the  2  peroant  initial 
operaticin  and  maJBtenanoe  ftmd.  A  paraon  or 
firm,  prefiifebly  the  management  agency,  may 
be  compensated  at  a  rate  negotiated  widi  the 
applicant/borrower  that  rBprseents 
reasonable  compensatioo  far  the  incurred 
marketing  ooet  and  project  managtment  start- 

P    SJIennaqgarond/arcaraCBfcaraarnoBS. 
The  bonower  Is  responaible  far  deecribing 
the  plan  far  site  management  in  the 
management  plan.  The  {dan  needs  to  identify 
whether  the  site  manager  will  occupy  one  of 
the  project  units  es  e  revenue  produdiw  unit 
or  as  a  rant  bee  unit,  or  will  live  avray  from 
the  project  The  oa-«ito  aervicas  of  a  sita 
mnnagsr  and/or  caretaker  may  be  used  wlieo 
justified  by  the  size,  oompoeition,  and 
location  of  a  project  whether  the  project  is 
managed  by  a  management  agent  or  by  the 
owner.  There  should  be  a  written  agraeoient 
betvreen  the  o«mer  or  die  management  agent 
and  the  site  managsr  to  define  tb»  role  anid 
duties  and  compensation  far  the  site  manager 
and  to  provide  a  basis  far  evaluating  the  site 
manager's  perfarmance.  PmHA  may  require 
an  on-site  resident  manager  and/or  caretaker 
to  assure  that  the  loan  objectives  are  met  and/ 
or  to  protect  the  tenant's  or  Government's 
interests.  It  is  not  mandatory  tliat  the  site 
mnwapar  and/oT  Caretaker  meet  tenant 
occupancy  eligibility  requirements.  However, 
if  management  considers  the  occupied  unit  to 
be  a  rentel  unit  the  rent  paid  will  be 
determined  according  to  the  site  muuger's/ 
caretaker's  income. 

1  Co/oilation  of  rental  rate  for  site 
manager  or  caretaker.  The  expense  of 
providing  the  imit  occupied  by  the  site 
mani^wt  or  caretalcer  vrill  be  included  in^die 
project  budget  the  same  as  the  expense  ior 
other  nonrevenue  producing  portions  of  the 
project  such  es  a  laundry  or  oanmuiuty 
room.  The  rental  rate  will  be  determined  es 
followrs: 

a    When  used  es  a  revenue  producing  unit 
at  approved  rental  rates,  the  salary  paid  to 
the  site  manager  and/at  caretalLor  will  be 
included  in  the  project  operation  and 
maintenance  expenses.  The  same  amount 
will  be  included  in  the  annual  income  of  the 
site  manager  end/or  caretaker.  The  site 
manager  and/cr  caretaker  may  be  an  eligible 
or  ineligible  tenant  and  their  rent 
contribution  will  be  based  on  their  total 
income  from  all  sources  as  shown  on  the 
tenant  certificatiop  farm.  Occupancy 
stuchaiges  will  be  applicable  in  eli^bb 
projects. 

b    When  die  unit  is  used  as  a  nonrevenue 
producing  unit  the  project  cost  of  providing 
the  unit  will  be  treated  the  same  as  thoee  of 
other  nonrevenue  producing  portions  of  the 
project  Project  rental  ratee  will  be 
esteblishad  as  if  the  unit  did  not  exist  as 
living  quarters.  Debt  payment  will  be  as  if  the 
unit  were  rented  at  basic  rent  A  tenant 
certification  farm  will  not  be  prepared  far 
this  situation.  Occupancy  surcharge  will  not 
be  collected  in  nonrevenue  producing  imits. 

2  Owner  occupancy.  With  the  prior 
approval  of  the  State  Director,  owners  may 
occi^iy  a  unit  in  the  project  when  the  owner 
will  manage  the  project  rather  than  hiringa 
management  agent  or  a  site  manager.  The 
size,  nnmpoaitiiin,  and  location  of  the  project 


must  justify  the  sarvfaee  of  a  eite  meaager  or 
caretaker,  and  the  State  Dtoactor  BBuat 
determine  the  owner  ia  capable  of  perfarmiag 
these  services.  The  rsntal  rate  will  be 
Included  es  deecribed  in  peragtaph  V  P 1  of 
this  exhUiit 

G    Profects  without  a  site  manager  andJet 
carettUcer.  Projecte  widiout  a  site  manager 
end/or  nareteker  muet  heve.  et  a  minimum, 
a  tenant  who  will  serve  as  a  contact  person 
or  have  a  person  who  la  eesily  accessible  to 
the  project  who  is  able  to  repieeant  the 
project  manager  or  owner  on  maintenance 
and  managament  mettats. 

H    Suppiemento/  services.  Supplement^ 
services  include  laundry,  vending  marhina, 
commissary  store,  pay  telephones,  or  similar 
tenant  benefit  aervfaee. 

1  Dammer  provided  supplemental 
services. 

a    Inooow  from  supplemental  services 
and/or  equipment  end  expense  of  ecquisition 
and  replacement  cost  shall  be  pianned  and 
recorded  as  part  of  the  annual  operating 
budget 

b    Pailura  to  account  far  all  proceeds  is  a 
fraudulent  act 

2  Consignor  provide  supplemental 
services. 

a    A  written  contact  between  the  borrower 
and  consignor  to  required.  The  contract  terms 
should  follow  "industry"  standards  for  the 
type  of  service. 

b    Gomperabilify  in  all  rsspecte  to 
conventionel  supplemental  services  cootracte 
shall  govern  contract  with  identity  of  interest 
between  the  contracting  parties. 

c    The  borrower's  sImts  of  ifKxxne  will  be 
shown  as  planned  and  actual  income  in  the 
project  operating  budget 

d    Pailure  by  the  contractual  parties  to 
account  far  all  proceeds  to  a  frauidulent  act 

VI  Renting  Procedure: 

A    Genera/.  IVeperations  far  initial  rent- 
up,  occupency  and  maintenance  should 
begin  et  leest  90  to  120  days  ahead  of  the 
projected  completion  date  of  the  project  as 
described  in  $  1944.23S  of  subpart  E  of  part 
1944  of  this  chapter.  Thu  proosdure  will 
include  a  prerent-up  conference  between  the 
PmHA  Serving  Official,  the  borrower,  and  the 
person(s)  responsible  ior  project 
management  Decisions  to  be  made  concern 
the  advertiaement  of  available  units, 
affirmative  marketing  practices,  tenant 
eligibilify.  and  tenant  selection  criteria.  It  to 
inqxirtant  that  thto  coofarence  precede  active 
maiteting  and  the  receipt  of  tenant 
applications. 

B    Accommodations  in  communication. 

1    The  borrower  shall  take  appropriate 
steps  to  ensure  efifoctive  oommunicetion  with 
applicants,  tenants,  men^Mrs.  and  members 
of  the  public  with  handicaps  and  disabilities. 

a    The  borrower  shall  famish  appropriate 
auxiliary  aids  (eiectronic  mechanic^,  or 
personal  asstotance)  where  necessary  to 
afford  an  individual  with  handicaps  or 
disabilities  an  equal  opporttmity  to 
participate  in  and  enjoy  the  beiiefits  of  a 
MFH  project  receiving  PmHA  finandal 
assistance. 

(1)    In  determining  what  auxiliary  aids  are 
necesiery,  the  bonower  shall  give  primary 
consideration  to  the  rsqueets  of  an  individual 
with  handicapa  or  diaabilitiea. 
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(2)   TteboRoworifBotraquiradto 
provid*  iodividuaUy  piwcribed  davicm, 
raadan  far  penooal  um  or  ttudy.  or  other 
davicM  of  a  ponoiul  nature. 

b    Where  a  borrower  cammunicates  with 
applicants  and  tenants  or  members  by 
telephone,  telecommunication  devices  for 
deaf  peraoas  (TDD**)  or  aoually  effective 
communicatian  systems  uall  be  available  for 
use. 

2  The  borrower  shall  adopt  and 
implement  procedures  to  ensure  that 
interested  persons  (including  persons  with 
impaired  vision  or  hearing)  can  obtain 
information  concerning  the  existence  and 
location  of  accessible  services,  activities,  and 
fiicilities  in  the  pro)ect  and  community. 

3  This  paragraph  does  not  require  a 
borrower  to  take  any  action  that  tne  borrower 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  the 
project  or  operation  or  an  undue  financial 
and  administrative  burden.  If  an  action 
would  result  in  such  undue  alteration  or 
burden,  the  borrower  shall  take  any  other 
action  that  would  otherwise  ensure  that,  to 
the  iTuy«iiniini  extent  possible,  individuals 
with  handicaps  or  disabilities  receive  the 
beoflfits  and  services  of  the  project. 

C    Affinnative  Fair  Housing  Marketing 
Plan.  Ml  borrowers  with  6ve  or  more  rental 
units  must  meet  the  requirements  of 
S  ig01.203(c)  of  subpart  B  of  part  1901  of  this 
chapter  by  preparing  and  sutunitting  HUD 
Form  93S.2,  "AflSrmative  Fair  Housing 
Marketing  (AFHM)  Plan."  Records  must  be 
maintained  by  the  borrower  reflecting  efforts 
to  folfiU  the  plan  and  will  be  reviewed  by 
FmHA  and  updated  by  the  borrower  during 
compliance  reviews  for  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  appromd  plan  will 
be  posted  by  the  horro  war  for  public 
inspection  at  the  borrower's  project  site, 
rental  office,  or  at  any  other  location  where 
tenant  applications  are  received  for  the 
project.  In  developing  the  plan,  the  following 
items  should  be  considered: 

1  Direction  of  marketing  activities.  The 
plan  should  be  designed  to  attract 
applications  for  occupancy  from  all 
potentially  eligible  groups  of  people  in  the 
housing  marketing  area  regardless  of  race, 
color,  religion,  sex.  age,  familial  status, 
national  nigin,  or  hcmdicap.  The  plan  must 
show  which  efforts  will  be  made  to  reach 
very  low>inccMue  or  low-income  groups  who 
traditionally  wrould  least  likely  be  expected 
to  apply  far  such  housing  without  special 
outread)  efibcts. 

2  Marketing  program.  The  applicant  or 
borrower  should  determine  which  methods 
of  marketing  such  as  radio,  newspaper,  TV, 
signs,  etc.,  are  best  suited  to  reach  those  very 
low-income  or  low- Income  groups  who  are 
least  likely  to  apply  for  occupancy  in  the 
project  Marketing  should  not  totally  rely  on 
"word  of  mouth"  advertising.  Appropriate 
social  agencies  and  networks  should  be 
contacted  to  assist  in  reaching  elderly  (senior 
citizens),  persons  vrith  handicaps,  etc. 

a    Advertising. 

(1)  Frequeruy.  The  borrower  should 
advertise  availability  of  housing  units  in 
advance  of  their  availability  to  allow  time  to 
receive  and  process  applications,  determine 
eligibility,  and  arrange  for  move-in  of  tenants 


or  members  in  a  smooth  flow  of  protect 
operation.  Advertising  by  newsprint  or 
electronic  media  should  occur  at  least 
annually  to  promote  profect  visibility,  even  if 
there  is  an  adequate  waiting  list 

(2)  Posters,  brochures,  etc.  Any  radio,  TV. 
or  newspaper  advertisement,  pamphlets,  or 
brochures  used  must  identify  the  project's 
handicap  accessibility  and  contain  the 
appropriate  fair  housing  logotype  or  the 
equal  housing  opportimity  slo^ui.  A  copy  of 
this  propcMed  material  is  to  be  submitted 
along  with  the  HUD  Form  935.2  for  approval. 
The  nondiscrimination  poster  entitled  "And 
Justice  For  All,"  the  "Fair  Housing"  poster 
and  the  tenant  grievance  and  appeals 
procedure  must  be  displayed  in  the  rental 
office.  If  the  rental  office  is  not  on  site,  the 
items  must  be  displayed  in  a  common 
conspicuous  place  on  the  site. 

b  Signage. 

(1)  Permanent  project  sign.  A  permanent 
sign  identifying  the  project  is  required  for  all 
MFH  projects  approved  on  or  after  September 
13, 1977.  To  meet  minimum  requirements  for 
an  existing  or  new  project,  the  sign,  subject 
to  state  or  local  code: 

(i)  Must  be  located  at  the  primary  site 
entrance  and  be  readable  and  recognizable 
from  the  roadside. 

(ii)  Must  be  located  near  the  site  manager's 
(or  contact  person's)  office  when  the  project 
has  multiple  sites.  Portable  signs  will  be 
placed  where  vacancies  exist  at  other  site 
locations  of  a  "scattered"  project. 

(iii)  May  be  of  any  shape. 

(iv)  For  projects  of  8  or  more  units,  must 
have  not  less  than  16  square  feet  of  area. 
Smaller  projects  may  have  smaller  signs. 

(vllncluding  its  supports,  must  be  made  of 
duraole  material. 

(vi)  Must  include  the  project  name. 

(vii)  Must  show  rental  contact  information 
Including  but  not  limited  to  the  project's 
ofRce  location  and  a  telephone  number 
where  applicant  inquiries  may  be  made. 

(viii)  Must  show  the  equal  housing 
opportimity  logotype  (house  symbol  and 
slogan)  as  shown  in  exhibit  B-11  of  this 
subpart,  OR  the  slogan  "Equal  Housing 
Opportunity"  OR  the  statement  "We  are 
pledge  to  the  letter  and  spirit  of  U.S.  policy 
for  the  achievement  of  equal  housing 
opportunity  throughout  the  nation.  We 
encourage  and  support  an  affirmative 
advertising  and  marketing  program  in  which 
there  are  no  barriers  to  obtaining  housing 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national  origin." 
The  logotype  and/or  slogan  must  be 
permanently  affixed,  clearly  visible  and 
should  be  at  least  equal  to  approximately  3 
to  5  percent  of  the  sign  area. 

(ix)  May  display  the  FmHA  logotype  as 
shown  in  exhibit  B-12  of  this  subpart. 

(2)  Handicap  accessibility  signs. 

(i)  Parking  spaces.  Accessible  parking 
spaces  shall  be  designated  as  reserved  for  the 
disabled  by  a  sign  showing  the  international 
symbol  of  accessibility  (see  exhibit  B-13  of 
this  subpart).  The  sign  should  be  mounted  on 
a  post  at  a  height  readily  visible  from  an 
occupied  vehicle.  In  snow  areas,  the  sign 
needs  to  be  visible  above  piled  snow. 

(ii)  Handicap  accessibility  route.  When  the 
continuous  unobstructed  ingress/egress 


handicap  accessibility  route  to  a  primary 
building  entrance  is  other  than  the  usual  or 
obvious  route,  the  alternate  route  for 
handicap  accessibility  shall  be  clearly 
marked  with  handicap  symbols  and 
directional  signs  to  aid  a  handicapped  . 
person's  ingress/egress  to  the  building, 
through  an  accessible  entrance,  and  to 
accessible  common  use  and  public  and  living 


c  Conununitycontact.  Community  leaders 
and  special  interest  groups  such  as 
community,  public  interest,  religious 
organizations,  and  organizations  for  the 
handicapped  should  l>e  contacted  in  small 
communities  without  formal  communication 
media  aimed  at  the  group  or  groups  least 
likely  to  apply  for  available  housing. 
Community  contacts  should  also  be  used  in 
reaching  specific  elements  of  the  community 
such  as  the  elderly  or  particular  ethnic 
groups  determined  least  likely  to  apply  for 
the  available  housing. 

d  Rental  staff.  All  staff  persons 
responsible  for  renting  the  units  must  have 
had  training  provided  on  Federal,  State,  and 
local  fair  housing  laws  and  regulations  and 
in  the  requirements  of  fair  housing  marketing 
and  in  those  actions  necessary  to  carry  out 
the  marketing  plan.  Copies  of  instructions  to 
the  staff  regarding  fair  housing  must  be 
attached  to  the  AFHM  plan  according  to  the 
instructions  for  part  7  of  HUD  Form  935.2. 

3  Marketing  records.  The  borrower  will  be 
required  to  develop  and  maintain  a  system  to 
provide  data  to  indicate  to  what  extent  the 
borrower  is  carrying  out  the  objective  of  the 
AFHM  plan. 

D    Tenant  eligibility  and  occupancy 
guidelines.  The  rental  agent  of  the  project 
must  be  knowledgeable  about  the  FmHA 
tenant  eligibility  and  occupancy 
requirements  as  they  relate  to  a  particular 
project.  FmHA  loans  require  occupancy  of 
the  unit  by  eligible  tenants.  Except  for 
migrant  farmworker  tenants  in  LH  projects, 
tenant/applicants  must  occupy  the  housing 
unit  they  qtialify  for  as  their  permanent 
residence  on  the  provision  they  do/will  not 
maintain  a  separate  subsidized  rental  unit  in 
a  different  location. 

1    Eligible  tenants.  The  following  tenant 
eligibility  criteria  will  apply  where 
appropriate,  unless  otherwise  authorized 
such  as  in  the  case  of  LH  as  described  in 
subpart  D  of  part  1944  of  this  chapter. 

a    To  determine  eligibility  for  occupancy, 
the  applicant's  eligibility  income  must  be  as 
defined  in  paragraph  II  and  include  income 
from  net  family  assets  as  defmed  in 
paragraph  II  of  this  exhibit. 

b    The  adjusted  annual  income  must  meet 
the  definition  of  very  low-,  low-  or  moderate- 
income  as  defined  in  paragraph  II  of  this 
exhibit  as  required  for  that  specific  project 
for  applicant  selection,  tenant  contribution, 
and  continued  occupancy. 

c    To  determine  eligibility  for  continued 
occupancy,  the  tenant's  adjusted  annual 
income  must  be  determined  at  least  once 
every  12  months.  When  the  tenant's  adjusted 
annual  income  exceeds  the  moderate-income 
limit  established  for  the  area  in  which  the 
project  is  located,  the  tenant  is  no  longer 
eligible  and  will  be  required  to  vacate  the 
project  according  to  the  terms  of  the  lease 
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and  paragraph  VI D  6  of  this  exhibit 
Continued  occupancy  by  cooperative 
members  wrill  not  be  affected  by  this  income 
criteria.  Cooperative  members,  after  initial 
certification  of  income  eligibility,  may 
remain  members  regardless  of  income. 

d    In  RRH  projects  operating  on  a  Plan  I 
basis,  tenants  will: 

(1)  Be  a  very  low-,  low-,  or  moderate- 
income  person  who  is  elderly,  or  has 
handicaps,  or  disabilities,  or 

(2)  Be  a  very  low  or  low-income 
nonelderly,  nondisabled,  or  nonhandicapped 
person. 

e    In  RRH  projects  operating  on  a 
nonprofit  or  limited  profit  Plan  n  basis. 
tenants  will  be  a  very  low-,  low-,  or 
moderate-income  person  regardless  of  age, 
disability,  or  handicapping  condition. 

f    In  RRH  projects  operating  on  a  full- 
profit  basis,  tenants  will: 

(1)  Be  a  person  of  any  income  who  is 
elderly,  ot  has  handicaps,  or  disabilities,  or 

(2)  Be  a  very  low-,  low-,  or  moderate- 
income  nonelderly,  nondisabled,  or 
nonhandicapped  person. 

g    In  LH  projects  designed  and  operated 
either  for  year-round  or  seasonal  occupancy, 
eligibility  is  estabUshed  in  subpart  D  of  part 
1944  of  this  chapter. 

h    Occupancy  in  RRH  project  units 
designated  by  FmHA  as: 

(1)  Family  housing  may  be  occupied  by 
any  combination  of  elderly,  disabled,  or 
handicapped,  and/or  nonelderly. 
nondisabled,  or  nonhandicapped  tenants 
including  those  tenants  with  familial  status. 
Marketing  priorities  for  this  category  should 
not  exclude  one  group  over  another. 

(2)  Elderly  housing  must  be  occupied  by 
tenants  who  are  elderly,  disabled,  and/or 
handicapped  but  not  at  the  exclusion  of 
children  if  they  are  members  of  the  "elderly" 
household,  nor  shall  it  be  restricted 
exclusively  for  use  by  tenants  who  are 
disabled  and/or  handicapped. 

(3)  Housing  which  consists  of  specific 
units  in  a  project  designated  as  family 
housing  and  other  units  designated  as  elderly 
housing  units  should  be  governed  by 
paragraphs  VI D 1  h  (1)  and  (2)  of  this 
exhibit. 

(4)  Congregate  housing  and  group  homes 
shall  be  occupied  by  persons  described  in  the 
definitions  for  congregate  housing  and  group 
home,  respectively  in  paragraph  U  of  this 
exhibit. 

i    Tenant  of  member  independence. 

(1)  RRH.  RCH.  and  LH  housing.  It  shall  be 
■  tenant's  or  member's  responsibility  to 
determine  the  ability  to  meet  the  legitimate 
and  uniformly  applied  requirements  of 
tenancy,  thus  assuming  risk  and 
responsibility  of  living  within  and  upon  the 
project  premises.  It  slull  be  the  owner's  or 
representative's  responsibility  to  respond  to 
requests  for  what  reasonable 
accommodations  the  tenant  or  member  may 
need,  otherwise  the  owner  or  its 
representative  MAY  NOT  under  possible 
penalty  prescribed  by  Pub.  Law  No.  100-430, 
102  Stat.  1619  (1988)  codified  at  42  U.S.C 
3601  et  seq: 

(i)  Judge  whether  individuals  with 
handicap  or  disability  are  capable  of 
independent  living. 


(ii)  Require  a  physical  examination  as  i 
condition  for  tenant  or  member  selection. 

(iii)  Impose  conditional  leases  requiring 
individuals  with  handicap*  or  disabUities  to 
participate  in  supportive  services. 

(2)  Congregate  and  group  home  housing 
and  housing  with  handicap  unit(s).  Because 
the  purpose  of  such  housing  is  to  provide 
specific  supportive  services  to  Inmviduals,  it 
is  permissible  for  the  owner  or  its 
representative  to  inquire  only  to  the  extent 
necessary  in  the  case  of  congregate  housing 
whether  the  project  offers  the  services 
wanted  by  the  individual  and  in  the  case  of 
group  home  housing,  whether  the  individual 
has  a  handicap  or  disability  that  would 
qualify  the  individual  to  occupy,  or  continue 
to  occupy  the  housing. 

(3)  Legal  capacity.  Tenants  or  members  in 
FmHA  financed  MFH  projects  must  possess 
the  legal  capacity  to  enter  into  a  lease 
agreement,  except  where  a  legal  guardian  (an 
individual)  may  sign  when  the  tenant  or 
member  is  otherwise  eligible  and  is  a  tenant 
residing  in  a  group  housing  project 

j    For  LH  projects  and  imits  in  RRH 
projects  specifically  designed  and  designated 
for  the  elderly,  disabled,  and/or  handicapped 
as  defined  by  FmHA,  occupancy  is  limited 
solely  to  those  meeting  the  eligibility 
requirements  for  the  specific  type  of  project 
(i.e.,  domestic  farm  laborers,  elderly, 
disabled,  and/or  handicapped).  Eligible 
occupants  in  these  projects  may  also  include 
other  persons  who  are  usually  household 
members  of  the  fomilies  of  the  domestic  farm 
laborer,  or  persons  who  are  elderly,  or  have 
disabilities,  or  handicaps.  Resident  assistants 
or  chore  workers  will  not  be  considered 
members  of  the  tenant's  household. 

k    A  student  or  other  seemingly  temporary 
resident  of  the  community  who  is  otherwise 
eligible  and  seeks  occupancy  in  an  RRH  or 
RCH  project  may  be  considered  an  eligible 
tenant  when  all  of  the  following  conditions 
are  met: 

(1)  Is  either  of  legal  age  in  accordance 
with  applicable  State  law  or  is  otherwise 
legally  able  to  enter  into  a  binding  contract 
under  State  law. 

(2)  The  person  seeking  occupancy  has 
established  a  household  separate  and  distinct 
fitjm  the  person's  parents  or  legal  guardians. 

(3)  The  persons  seeking  occupancy  is  no 
longer  claimed  as  a  dependent  by  the 
person's  parents  or  legal  guardians  pursuant 
to  Internal  Revenue  Service  regulations,  and 
evidence  is  provided  to  this  effect. 

(4)  The  person  seeking  occupancy  signs  a 
written  statement  indicating  whether  or  not 
the  {wrson's  parents,  legal  guardians,  or 
others  provide  any  financial  assistance  and 
such  financial  assistance  is  considered  as 
part  of  current  annual  income  and  is  verified 
in  writing  by  the  borrower. 

1    A  domestic  farm  laborer  may  continue 
occupancy  of  an  LH  project  after  retirement 
(having  reached  age  55)  or  after  liecoming 
disabled  [(determined  to  have  an  impairment 
which  is  expected  to  be  of  long-continued 
and  indefinite  duration  and  substantially 
impedes  the  person's  ability  to  earn  a 
livelihood  from  farm  labor  (as  certified  by  a 
licensed  physician)]. 

m    A  tenant  who  does  not  personally 
reside  in  a  rental  unit  for  a  period  exceeding 


60  ccmsecutive  days,  far  reasons  other  than 
health  or  emergency,  is  considned  Ineligible 
for  subsidy  and  shall  be  required  to  pay  note 
rate  rent  in  Plan  n  projects  or  125  percent  of 
rant  in  Plan  I  projects  for  the  p>eriod  of 
alMence  exceeding  60  consecutive  days. 

(1)  If  the  tenant  continues  to  be  absent 
from  the  unit,  the  borrower  must  notify  the 
tenant  by  certified  mail  at  least  30  days  prior 
to  the  end  of  the  leasing  period,  to  occupy 
the  living  unit  by  the  end  of  the  lease  pmiod 
or  the  bcvrower  will  start  termination 
proceedings. 

(2)  In  mose  cases  where  the  tenant's  lease 
does  not  contain  the  lease  clause  in 
paragraph  vm  B  4  c  of  this  exhibit,  the  tenant 
will  be  advised  that  the  lease  will  not  be 
renewed,  unless  replaced  with  a  lease 
meeting  current  requirements. 

2    Occupancypolicy  and  guidelines. 

I    Objective.  The  objective  of  the 
occupancy  policy  and  guidelines  in  FMHA 
financed  projects  is  to  achieve  utilization  of 
subsidized  space  without  overcrowding  or 
providing  more  space  than  is  needed  by  the 
number  of  people  in  the  household. 

b    Policy. 

(1)  FmHA  does  not  specify  the  number  of 
persons  who  may  live  in  MFH  housing  units 
of  various  sizes. 

(2)  The  txmxnver  must  set  reasonable 
occupancy  standards  which  will  assist  as 
many  people  as  possible  without 
overcrowding  the  unit  or  the  project  and 
which  will  minimize  vacancies. 

(3)  In  setting  the  occupancy  standards, 
the  borrower  must  comply  with  all 
reasonable  State  and  local  health  and  safety 
restrictions  regarding  the  maximum  number 
of  occupants  permitted  to  occupy  a  dwelling. 
In  the  absence  of  State  or  local  health  safety 
restrictions,  overcrowding  shall  occur  when 
the  TOTAL  occupancy  level  in  a  housing 
unit  exceeds  2  people  per  habitable  sleeping 
room,  except  that  an  additional  person(8) 
may  be  allowed  when  a  habitable  sleeping 
room  provides  at  least  50  square  feet  per 
I>erson.  A  habitable  sleeping  room  shall  not 
include  a  kitchen,  bathroom,  hallway,  or 
dining  area. 

(4)  In  placing  femilies  on  waiting  lists  and 
in  assigning  bmilies  to  MFH  housing,  a 
borrower  should  allow  families  to  choose 
whether  to  opt  for  larger  or  smaller  units  to 
permit  families  to  occupy  units  of  sufficient 
size,  so  that  persons  of  opposite  sex  (other 
than  spouses)  or  persons  of  same  sex,  persons 
of  different  or  same  generation,  and  unrelated 
or  related  adults  may  have  separate  bedrooms 
according  to  the  particular  needs  of  the 
family. 

(5)  Borrowers  may  have  different  standards 
for  different  projects  but  such  standards  must 
not  result  in  or  perpetuate  patterns  of 
occupancy  which  wrould  be  inconsistent  with 
title  VI  of  the  Qvil  Rights  Act  of  1964  or  the 
Fair  Housing  Act. 

(6)  For  the  purpose  of  determining  unit 
size,  Ixirrowers  need  to  include,  as  members 
of  the  household: 

(i)  All  full-time  members  of  the  household. 

(ii)  Dependent  minors  who  are  away  at 
school  but  live  with  the  family  during  school 
recesses. 

(iii)  Dependent  minors  who  are  subject  to 
a  joint  custody  agreement  but  live  in  the  unit 
at  least  50  percent  of  the  time. 
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Qv)  An  wihora  child  ycbiH  tody 
pnoHi  of  lwln§  MiopiMi  ojr  or  yiBiM 

CIHADwY  ok  IB  OQttIt* 

(▼)  A  iDMr  eUld  iMldtag  to  Ik*  unit,  or 
•  housAold  drild  tnpanrtty  iMldiiig 
•IwvrikB*  to  fctiv  ova. 

(vOAUvo-tatllMdML 

(7)  Booowwa  Aoll  aot  provid*  badroooi 
•pooo  ior  odMft  who  «•  not  OMntwn  of  Um 
houaohold  mdi  ■•  oduk  dUMnn  on  ocUw 
militify  dntY,  pMnmMBtly  JPtmutioiMiHiiod 
fiunily  nMBMn,  or  visitafs. 

c    CukUiitu.  ThoM  guidelinet  ■• 
dotlgDod  to  Mfist  uMDonowflr  to 
imptomantiag  the  occuponqr  poliqr  into 
worktblo  oooiponcY  studvds.  T1i6  pni)0ct 
oocupoaqr  tiindva  ahoald  bo  ivulaUa  for 
loview  by  ippBcmt,  tsmnt,  inonbor,  ind 
pro{oct  nptMontstiTB  upon  raquest. 

(1)  to  wtting  objoctiv  occuponcy 
•tandards.  tlw  bontmw  should  wt  tlw 
standards  to  pormit  the  tonant  to  sslect  the 
unit  sl»  they  deeo  appropriate  to  tlieir 
needs  tosofar  as  uveiuuwding  by  the 
household  does  not  happen  and 
undaitttilisatiaa  of  the  unit  does  not  occur. 
The  occupancy  standard  selected  should 
attanpt  to  reflect  ideal  langss  of  occops  at 
daosiiy.  to  developing  an  ideal  occupancy 
standard,  it  should  be  based  so  that: 

(i)  Mb  jnofv  than  two  penoos  shou/d  be 
nouind  to  occupy  a  bediooai. 

(li)  Paraoos  of  diffarent  generatloDS. 
persons  of  the  opposite  sex  (other  than 
spouses),  and  unrelated  adults  ahould  not  be 
raqu^erf  to  share  a  bedroom. 

(iii)  Children  of  the  same  sex  may  share  a 


(It)  Childien,  with  the  poesible  exception 
of  infmts.  ahouM  not  be  mquinscf  to  share  a 
bedroom  wifli  persons  of  difEsrant 
gmeratlons.  including  their  perents. 

(2)  Theee  guidelines  should  rssult  in  the 
following  ideal  range  of  patsoos  per  bousing 
unit: 


No.  of  bedrooms 

0 

1  ... 

2 

3 

A     

^  1 

1 

2 
4 
6 

8 

S  

10 

UMI 


For  eBomple.  if  the  borrower  adopts  these 
standards,  households  with  three  people 
•snerally  should  be  accomodated  to  a  two 
bedroom  unit  and  should  not  receive 
apeiliusula  with  more  toan  three  bedrooms. 
Nor  dMuld  socfa  households  be  required  to 
live  to  apartments  with  fswer  than  two 
beilronms  A  household  of  three  persons 
could  be  pennitted  to  live  to  an  apartment 
vrith  fswar  tfian  two  bedrooms  if  the 
household  so  chooses,  unlees  it  would 
constitute  overcrowding  OR  there  is  a  sute 
or  local  occupancy  tow  fasbidding  occupancy 
of  the  unit  by  three  or  more  panons. 

(3)  It  becauee  of  a  physical  or  mental 
handicap  of  a  household  member  or  a  person 
associstod  with  that  houeebold.  a  family  may 
need  e  unit  thet  is  lergsr  than  the  unit  size 
suggested  by  the  guidalinea  to  paragraph  VI 


D  2  c  (2)  of  this  exhibit,  it  may  be  an 
unlawftd  failure  to  make  reasonable 
accommodation  to  deny  such  e  family  die 
opportunity  to  apply  far  and  obtato  soch  a 

unit 

d    These  occupancy  guidelines  may  serve 
also  as  general  guidelines  far  migrant  and  on- 
farm  LR  Projects  developed  to  compliance 
with  local  and/or  state  design  requiranents 
will  determine  the  epproprlate  oocopency 
standards  far  migrant  LR  to  domitary  tnie 
LH  housing,  there  oust  be  et  leest  400  cubic 
bet  of  habitable  sleeping-arse  far  eech 
person. 

e    When  there  are  no  units  of  appropriate 
size  available  in  the  prefect 

(1)  The  tauant  may  be  admitted  and/or 
remain,  provided  the  unit  is  not  overcrowded 
or  undenitilizad. 

(2)  The  tenant  may  receive  available  rental 
subsidy  if  otherwise  qualified  by  tocome. 

f   When  an  occupied  unit  becomes 
overcrowded  or  underutilized  and  there  is  a 
waittog  list  for  the  liza  unit  occupied: 

(1)  The  tenant  must  move  to  another  unit 
to  the  project  of  adequate  lize  and 
accommodation  when  it  becomes  available.  If 
the  tenant  tlien  refuses  to  move  to  the 
available  unit,  or  if  none  is  available. 

(2)  Vacate  tlie  project  within  a  reasonable 
time  period  established  by  the  borrower  as 
specified  to  the  leese  or  faiy  the  end  of  the 
lease  period,  whichever  is  later. 

g    To  avoid  prolonged  vacancy  and  loas  of 
revenue,  management  may  permit  temporary 
occupancy  of  specially  designed 
handicapped  accessible  units  by  households 
not  needing  such  specially  designed  features, 
under  the  following  conditions: 

(1)  No  household  needing  the  specially 
designed  features  of  a  handicapped 
accessible  unit  is  available  to  occupy  the  unit 
and  management  has  made  a  diligent  effort 
to  reach  tenants  who  qualify  for  me  specially 
designed  unt^. 

(2)  The  tenant  agrees  to  transfiar  to  an 
appropriate  unit  if  and  when  it  becomee 
available  in  the  project  once  an  applicant 
with  handicaps  needing  the  features  of  a 
handicapped  accessible  unit  is  on  the  waiting 
list  and  ready  to  move  to; 

(3)  The  responsibility  to  pey  all  costs 
associated  with  the  subsequent  move  to  the 
appropriate  unit  shall  be  mutually 
determined  between  the  owner  and  the 
tenant.  The  owner's  share  of  cost,  if  any,  may 
be  a  project  expense:  and 

(4)  The  appropriate  lease  clause  in 
paragraph  vm  C  of  this  exhibit  is 
tocorporated  in  the  tenant's  leese. 

h    Borrowers  with  RRH  projects 
specifically  built  and  designated  for  the 
elderly  prior  to  October  27, 1980,  with  only 
a  few  or  no  one-bedroom  units,  may  permit 
occupancy  of  two-bedroom  units  by  single 
eligible  tenants  if  this  provision  is  included 
to  the  project  occupancy  policy.  The 
occupancy  policy  should  reflect  the  needs  of 
the  local  marlut  area.  This  eligibility 
determination  made  by  management  must  be 
included  in  the  tenant's  lease  and  will  entitle 
such  tenant  to  all  benefits  without  need  for 
further  FmHA  approval. 

i  When  a  unit  cannot  be  rented  under  the 
provisions  in  paragraph  VI D  2  g  and  h  of  this 
exhibit,  the  Servicing  Official  may  authorize 


n  exception  aocinding  to  paragraph  VI D  7 
of  this  exhibit. 

)    A  tenant  who  was  determined  eligible 
and  allowed  to  occupy  under  regulations  to 
effect  prior  to  October  1, 1986,  who  does  not 
meet  eligibility  requirements  regarding 
tocome  or  occupancy  policy  as  prescribed  to 
these  regulations  maybe  permitted 
continued  occupancy  to  the  same  unit  far  the 
duration  of  their  residency.  This  provision 
specifically  refers  to: 

(1)  Elderly  tenants  of  any  income  level  who 
have  occupied  their  unit,  since  before 
October  27, 1980. 

(2)  Tenants  who  were  determtoed  eligible 
before  October  27. 1980,  but  did  not  meet 
tocome  and  occupancy  requirements  on  that 
date.  Examples  are: 

(i)  todividual  tenants  occupying  a  unit 
writh  separate  tenant  certifications  whose 
combmed  tocome  on  October  27, 1980, 
would  disqualify  jotot  tenancy. 

(ii)  Tenant  households  whose  composition 
did  not  meet  the  occupancy  guidelines  to 
paragraph  VI D  2  c  (2)  of  this  exhibit 

(3)  Tenants  who  became  tocome  ineligible 
due  to  changes  of  income  and  shelter  cost 
determination  on  October  1, 1986.  This 

E revision  did  not  apply  to  normal  increase  of 
ousehold  income  which  may  have  made 
them  toeligible  before  October  1, 1986. 
k    For  each  RRH  project  specifically 
designated  for  the  elderiy,  the  borrower  or 
management  may  not  prohibit,  prevent, 
restrict,  or  discriminate  against  any  tonant  for 
continued  occupancy  or  applicant  for 
occupancy  who  owns  or  will  keep  a  pet  to 
their  apartment  unit  unless  the  approved 
project  pet  rules  are  violated. 

1    Nothing  in  this  subpart  requires  that  an 
apartment  unit  be  made  available  to  any 
individual  whose  tenancy  would  constitute  a 
direct  threat  to  the  health  and  safety  of  other 
todividuals  or  whose  tenancy  would  result  to 
substantial  physical  damage  to  the  property 
of  others,  Except,  when  such  threat  can  be 
removed  by  applying  a  reasonable 
accommodation. 
3    Reasonable  accommodations. 
a    The  Fair  Housing  Amendment  Act  of 
1988  requires  persons  to  make  reasonable 
accommodations  in  rules,  policies,  practices, 
or  services,  when  such  accommodations 
would  afford  a  handicapped  or  disabled 
ptinon  equal  opportunity  to  occupy  or 
continue  to  occupy  and  enjoy  a  dwelling 
unit,  including  public  and  conmion  use 
areas.  For  example: 

(1)  It  would  be  unlawful  to  refuse  a  person 
with  a  sight  impairment  with  a  service 
animal  to  live  to  a  dwrelling  unit  when  there 
is  otherwise  a  no-pet  policy  in  the  apartment 
complex. 

(2)  It  would  be  reason^le  accommodation 
to  grant  a  request  by  an  applicant  or  tenant 
with  a  mobility  impairment  to  be  assigned  a 
reserved  parking  space  as  near  to  that 
person's  dwelling  unit  as  possible,  even 
though  all  other  designated  handicapped 
parking  spaces  are  already  reserved,  having 
been  assigned  on  a  firat-come,  first  served 
basis. 

(3)  It  would  be  reasonable  accommodation 
to  remove  a  gas  cooktog  stove  and  install  a 
microwave  oven  when  such  acconunodattons 
to  a  tenant  or  member  would  remove  a  direct 
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threat  to  the  project,  the  tenant  and  other 
tenants.  Other  examples  are  changing  water 
faucets  to  push  or  electronic  activate  feucets 
and  door  knob*  to  door  handles  for  persons 
with  infinned  hands. 

b    The  Pair  Housing  Amendment  Act 
requires  owners  to  permit,  at  the  expense  of 
a  person  with  handicaps,  reasonable 
modifications  of  an  existing  unit,  occupied  or 
to  be  occupied  by  a  person  with  handicaps, 
if  the  proposed  modifications  may  be 
necessary  to  afford  that  person  full 
enjoyment  of  the  dwelling  unit. 

(1)  The  borrower  may,  where  it  is 
reasonable  to  do  so,  condition  permission  for 
a  modification  on  the  applicant  or  tenant 
agreeing  to  restore  the  interior  of  the 
dwelling  unit  to  the  condition  that  existed 
before  the  modifications,  reasonable  wear 
and  tear  excepted.  (Note:  It  should  not,  for 
example,  be  necessary  to  remove  blocking 
previously  installed  to  support  bathtub 
handrails  when  restoring  to  "original" 
condition  since  the  blocking  does  not  affect 
future  use.) 

(2)  The  borrower  may  not  increase  the 
customarily  required  security  deposit. 
However,  where  it  is  necessary  to  ensure 
with  reasonable  certainty  that  funds  will  be 
available  to  pay  for  the  restorations  at  the  end 
of  tenancy,  the  borrower  may  negotiate  as 
part  of  such  a  restoration  agreement  a 
provision  requiring  that  a  tenant  pay  into  an 
interest  bearing  escrow  account,  over  a 
reasonable  period,  an  amount  of  money  not 
to  exceed  the  cost  of  restoration.  The  interest 
in  any  such  account  shall  accrue  to  the 
tenant's  benefit. 

4    Other  items  the  borrower  should 
consider  in  determining  eligibility  of 
applicants  for  admission  to  the  project. 

a    Any  aiteria  or  documentation  must  be 
applied  uniformly  for  all  applicants  for 
occupancy  for  the  following  items: 

(1)  Verification  of  income  and/or 
employment  according  to  paragraph  VII  of 
this  exhibit.  (Mandatory  in  all  cases.) 

(2)  Credit  reports  to  reflect  the  applicant's 
past  record  of  meeting  obligations. 
(Optional.) 

(3)  Prior  landlord  references  to  determine 
if  the  tenant  was  responsive  to  meeting  rent 
payment  obligations,  care,  and  maintenance 
of  the  unit  (Optional.) 

(4)  The  applicant's  financial  capability  to 
meet  other  basic  living  expenses  and  the 
rental  charge,  taking  into  consideration  any 
subsidy  assistance  that  could  be  made 
available  to  the  tenant.  Where  RA  is  not 
available,  the  borrower  should  inform  any 
very-low  or  low-income  household  that 
would  be  required  but  unable  to  pay  the 
approved  rent,  including  utilities,  that  they 
may  be  eligible  for  a  particular  form  of  rent 
sul»idy  described  in  paragraph  IV  of  this 
subpart.  The  borrower  should  indicate  where 
information  about  other  subsidies  can  be 
obtained.  (Optional.) 

(5)  Written  verification  of  an  unborn  child 
by  a  doctor  or  other  qualified  third  party. 
(When  applicable.) 

b    A  borrower  or  manager  should  consider 
mitigating  factors  when  tenants  or  members 
have  had  or  presently  have  a  period  of 
hardship  beyond  their  control,  when  they 
have  had  disputes  with  creditors,  including 


landlords,  or  when  they  were  having 
difficulty  paying  overburdened  rent  levels. 

5  Surviving  or  remaining  members  of 
eligible  tenant  household. 

a    Surviving  members  of  an  elderly, 
disabled,  and/or  handicapped  tenant's 
household  may  continue  occupancy  of  the 
unit  after  the  death  of  the  original  tenant, 
even  though  they  may  not  meet  the  definition 
of  an  elderly,  disabled  or  handicapped 
person  stated  in  paragraph  II  of  this  exhibit, 
provided: 

(1)  They  are  eligible  occupants  with 
respect  to  income  and  wrere  either  cotenant 
or  member  of  the  household  and  have  legal 
capacity  to  sign  and  assume  the  lease, 

(2)  They  occupied  the  unit  with  the 
original  tenant  at  the  time  that  the  original 
tenant  died,  and 

(3)  A  surviving  nonelderly  cotenant  or 
comember  shall  not  qualify  for  the  elderly 
fiunily  adjustments  to  income. 

b    Surviving  members  of  a  domestic  farm 
laborer's  household  may  continue  to  occupy 
when  they  meet  the  definition  of  a  domestic 
£aim  laborer  as  defined  in  paragraph  11  of  this 
exhibit. 

c    Remaining  household  member(s)  of  a 
nonelderly,  nondisabled  and/or 
nonhandicapped  household,  who  is  included 
on  the  ciurent  tenant  certification  may 
continue  to  occupy  the  rental  unit  if  they 
otherwise  independently  meet  tenant 
eligibility  requirements  with  respect  to 
income  and  occupancy  standard  size  and 
sign  a  succeeding  tenant  certification 
establishing  their  own  tenancy. 

d    When  tenants  no  longer  meet  the 
requirements  of  paragraph  VI D  5  a,  b,  or  c 
of  this  exhibit,  the  provisions  for  formerly 
eligible  tenants  in  paragraph  VI D  6  of  this 
exhibit  shall  apply. 

6  Formeriy  eligible  tenants.  Unless 
authorized  by  paragraph  VI  D  2  j  of  this 
exhibit,  formerly  eligible  tenants  will  be 
required  to  vacate  their  unit  within  30  days 
(7  days  for  migrant  form  labor  tenants  with 
week-to-week  lease  agreements)  or  the  end  of 
the  term  of  their  lease  agreement,  whichever 
is  longer.  If,  however,  there  is  not  an  eligible 
applicant  on  the  waiting  list  available  for 
occupancy,  the  formerly  eligible  tenant  may 
remain  until  there  is  an  eligible  tenant  on  the 
waiting  list  available  to  occupy  the  unit;  at 
which  time,  the  requirements  for  notice  to 
vacate  stated  in  paragraph  VI D  6  c  of  this 
exhibit  will  take  effect.  If  vacating  the  unit 

in  the  time  period  described  creates  an 
undue  hardship  on  the  family,  the  Servicing 
Official  may  permit  continued  occupancy  for 
a  reasonable  period  of  time.  The  following 
"formerly  eligible"  situations  apply  to  this 
paragraph: 

a    Tenants  who  no  longer  meet  FmHA 
income  eligibility  requirements.  (This 
includes  tenants  receiving  RA  or  Section  8 
assistance.) 

b    Tenants  in  LH  projects  who  no  longer 
meet  the  form  labor  occupation  requirements, 
and  who  are  neither  retired  nor  disabled 
domestic  farm  laborers,  are  considered  to  be 
"formerly  eligible  tenants"  as  long  as  a  need 
for  housing  for  domestic  fann  laborers  exists 
in  the  project's  farm  market  area. 

c    Tenants  who  no  longer  meet  the 
occupancy  policy  for  the  project.  These 


tenants  must  agree  In  writing  to  move  to  ■ 
unit  of  appropriate  size  in  the  project  when 
one  becomes  available,  or  when  an 
appropriate  sized  unit  does  not  exist  in  the 
project,  vacate  die  project  at  the  teiminatum 
of  their  lease.  However,  the  tenant  may 
renudn  as  an  ineligible  tenant  if  the  unit  is 
not  overcrowded  and  there  are  no  other 
applicants  on  the  waiting  list  for  the  size  of 
unit  presently  occupied. 

7    Servicing  official  authority  to  permit  an 
RRH  or  LH  borrower  to  rent  to  ineligible 
tenants. 

a    The  Servicing  Official  may  authorize 
the  borrower  in  nvriting,  upon  receiving  the 
borrower's  written  request  with  the  necessary 
documentation,  to  rent  vacant  units  to 
ineligible  persons  fcxr  temporary  periods  to 
protect  the  financial  interest  of  the 
Government.  Likewise,  this  provision  may 
extend  to  a  cooperative.  This  authority  will 
be  for  the  entire  project  for  periods  not  to 
exceed  one  year.  Within  the  period  of  the 
lease,  the  tenant  may  not  be  required  to  move 
for  initially  documented  ineligibility.  A  copy 
of  the  authorization  to  rent  to  ineligibles  will 
be  forwarded  to  the  State  Office.  The 
following  determinations  must  be  made  by 
the  authcuizing  FmHA  official. 

(1)  There  are  no  eligible  persons  on  a 
waiting  list. 

(2)  The  boiTower  provided  evidence  that  a 
diligent  but  imsuccessful  effort  to  rent  any 
vacant  unit(s)  to  an  eligible  tenant  household 
has  been  made.  Such  evidence  may  consist 
of  advertisements  in  appropriate 
publications,  posting  notices  in  several 
public  places,  and  other  places  where 
persons  seeking  rental  housing  would  likely 
make  contact;  holding  open  houses,  making 
appropriate  contacts  with  public  housing 
agencies  and  authorities  (where  they  exist), 
State  and  local  agencies  and  organizations. 
Chamber  of  Commerce,  and  real  estate 
agencies. 

(3)  The  borrower  will  continue  with 
aggressive  efforts  to  locate  eligible  tenants 
and  submit  to  the  Servicing  Office,  along 
with  Form  FmHA  1944-29.  "Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance,"  a  report  of  efforts  made.  The 
required  foUowup  should  be  posted  in  the 
Servicing  Office  on  Form  FmHA  1905-6, 
"Management  System  Card-Multifamily 
Housing." 

(4)  To  protect  the  security  interest  of  the 
Government,  the  units  may  be  rented  for  no 
more  than  a  year  after  which  the  lease  must 
convert  to  a  monthly  lease.  The  monthly 
lease  must  require  that  the  unit  be  vacated 
when  an  eligible  prospective  tenant  is 
available.  The  ineligible  tenant  will  then  be 
given  30  days  to  vacate. 

(5)  Tenants  residing  in  RRH  units  who  ara 
ineligible,  because  their  adjusted  annual 
income  exceeds  the  maximum  for  the  RRH 
project,  will  be  charged  the  FmHA  approved 
note  rate  rental  rate  for  the  size  of  unit 
occupied  in  a  Plan  II  RRH  project.  In  projects 
operated  tmder  Plan  I,  ineligible  tenants  will 
be  charged  rental  surcharge  of  25  percent  of 
the  approved  note  rate  rental  rate. 

(6)  Tenants  permitted  to  occupy  but  who 
are  ineligible  for  reasons  other  than  income 
may  benefit  from  RA  and/or  interest  credit 

(7)  Tenants  residing  in  off-form  LH  units 
who  are  ineligible  because  their  adjusted 
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•nnud  incooM  namdM  tba  maxiiouin  far  tha 
•raa  tvill  ba  chogBd  Um  bmr  of  Um  LH 
projad's  note  nto  not  or  tha  pnvsiliiig 
ma^at  rant  rata  far  tba  proiad  aa  datarmlnad 
by  aifaiMft  D  of  part  1944  of  thia  chapter.  For 
oa-faim  taoants,  rant  datannination  n»y  ba 
nibiact  to  local  diaaatk»  with  limitationa  at 
•at  out  in  aubpart  D  of  part  1944  of  thia 
chaptar.  Bxoaaa  rant  ahall  ba  ramittad  to  tha 
Agrocy  far  cradit  to  tha  Rural  Housing 
inmranca  Fund. 

b   Bamplaa  of  situatioaa  whore  the 
Senridng  CXfidal  may  authorize  a  borrower 
to  rant  unita  lo  inaligibie  panoos  to  reduce 
chronic  vacancy  ara: 

(1)  In  houaing  daaignated  aa  "family" 
housing.  Mfmitting  persons  or  households  to 
occupy  who  ara  not  eligible  because  they 
have  an  above  normal  incnme. 

(2)  In  housing  daaignated  as  "elderly" 
houaing.  permitting  persona  or  households  to 
occupy  that  meet  the  definiticmal 
requiremaots  of  qualifying  as  elderly,  but 
who  otherwiM  have  an  above  moderate 
income.  This  provision  will  not  permit 
nonelderly  persons  or  households  to  occupy 
housing  Cor  the  elderly. 

c    Whm  the  Servicing  OtBdal  determines 
that  a  borrower  may  rant  to  an  ineligible 
tenant,  tha  written  autfaorlatioo  must 
contain  the  appropriate  clauses  which  must 
be  inaaited  into  the  ineligible  tenant's  lease. 
At  a  minimum  it  should  Include: 

(1)  The  reeson  far  ineligibility. 

(2)  The  torn  of  ineligible  occupancy. 

(3)  Any  conditions  under  which  the  tenant 
will  be  reqtiired  to  vacate  the  unit  including 
moving  to  an  appropriate  size  unit  when 
warranted  to  comply  with  the  established 
occupancy  standtfds. 

(4)  The  length  of  notice  the  tenant  will  be 
given  to  vacate. 

B    Applicant  inquiries  and  waiting  lists. 

1  When  a  prospective  tenant  or  member 
inquires  (by  telephone,  letter,  or  visit) 
concerning  the  availability  of  a  rental  or 
cooperative  unit,  the  borrower  or  rental  agent 
will  advise  the  prospective  applicant  of  their 
right  to  file  an  applkaition. 

2  When  a  prospective  tenant  or  member 
files  a  completed  application  for  occupancy 
and  is  determined  eligible,  the  borrower  or 
rental  agent  will  place  the  prospect's  name 
chronologically  try  date  and  time  on  the 
appropriate  written  waiting  list.  Exhibit  B-14 
of  this  subpart  contains  a  sample  waiting  list. 
An  application  is  a  wrritten  document(s) 
prescribed  by  the  management  providing 
sufQcient  information  for  the  rental  agent  to 
complete  the  steps  necessary  to  determine 
eligibility. 

a    Eligibility  shall  be  governed  by 
paragraph  VI F  of  this  e^biL 

b    The  actual  determination  of  eligibility 
will  be  conducted  according  to  the 
application  process  described  in  paragraph 
VI F  of  this  exhibit 

c    Priority  on  the  waiting  list  shall  be 
determined  according  to  paragraph  VI E  3  of 
this  exhibit  Eligibility  far  cooperative 
meitibership  wUI  be  detennined  in 
accordance  with  sul^Mrt  B  to  part  1944  of 
this  chapter. 

3  Separata  waiting  lists  by  categories  and/ 
or  a  master  nvaiting  list  with  income  levels 
identified  (very  low-,  low-  and  moderate- 


income),  and  categories  or  priorities 
indicated  will  be  maintained  for  rural  rental, 
cooperative,  and  year-round  occupancy  farm 
labor  housing.  Each  list  must  be  maintained 
in  chronological  order.  When  thera  ara 
separate  lists,  they  must  ba  crosa-raferanced 
for  prospective  tenants  who  fit  mora  than  one 
category  or  priority.  Separate  lists  may  be 
maintained  for 

a    Income  levels  (very  low-.  low*, 
moderate-income,  or  ineligible). 

b    Various  size  units. 

c    Units  for  elderly,  disabled,  or 
handicapped  persons,  families,  or  any  other 
combination  as  planned  Cor  the  project 
according  to  the  borrower's  loan  agreement 
or  resolution  and  management  plan. 

d    Persons  who  require  the  special  design 
features  of  the  handicapped  accessible 
units(s)  in  the  project  such  as  persons 
conflned  to  a  wheelchair  or  requiring  other 
auxiliary  apparatus  for  mobility  and/or  life 
support.  Persons  on  this  list  have  priority  for 
these  units. 

e    Holders  of  Letters  of  Priority 
Entitlement  issued  by  PmHA  according  to 
subpart  E  of  part  1965  of  this  chapter  will  be 
given  top  of  the  waiting  list  priority  within 
an  income  group  for  the  category  of  unit  size 
for  which  the  applicant  qualifies.  This  same 
priority  shall  also  extend  to  persons 
displaced  due  to  housing  rendered 
uninhabitable  or  actually  seized  by  legal 
action  (for  other  than  illegal  activities). 

f    In  congregate  housing  projects,  priority 
can  be  given  to  tenants  who  qualify  for  the 
services  provided  by  the  congregate  facility 
insofar  as  there  is  available  capacity  in  the 
facility  to  provide  the  services. 

g    In  LH  projects,  lists  should  be 
maintained  in  accordance  with  the  priorities 
of  occupancy  established  by  $1944.154  of 
subpart  D  of  part  1944  of  this  chapter. 

h    In  only  those  projects  writh  project 
based  Section  8  units,  priority  for  such  units 
will  go  to  applicants  who,  at  their  time  of 
housing  need,  are  involuntarily  displaced,  or 
living  in  substandard  housing,  or  paying 
more  than  50  percent  of  income  for  rent. 

i    Tenant  applicants  that  qualify  tha 
borrower  for  tax  credit. 

4  For  seasonal  farm  LH  a  waiting  list 
should  be  chronologically  compiled  by  date 
and  time  received  as  in  paragraphs  VI E  2 
and  VI  E  3  of  this  exhibit.  These  lists  should 
be  maintained  for  the  season  in  which  the 
project  will  be  operating.  Prospective  tenants 
should  be  advised  that  the  waiting  list  will 
terminate  on  the  closing  date  of  the  project 

in  any  given  season.  Tenant  selection  shall  be 
govenied  according  to  paragraph  VI  H  (t  of 
this  exhibit. 

a    Seasonal  LH  management  plans  should 
identify  a  date  when  applications  will  be 
accepted  for  a  new  operating  season  and  a 
waiting  list  compiled. 

b    A  process  should  be  specified  in  the 
plan  for  advising  prospective  tenants  of  the 
application  process  and  the  dates  of  project 
operation. 

5  A  waiting  list  must  show  the  racial 
identity  of  the  prospective  tenant.  Rental 
housing  managers  may  determine  how  the 
identification  is  to  be  made  according  to  the 
guidance  found  at  exhibit  B-14  of  this 
subpart,  which  may  include  the  use  of  a  code 
system. 


6  When  prospective  tenants  ara  first 
assigned  to  the  waiting  list,  they  will  ba 
notified  of  the  categary(s)  to  be  assipiad  to 
their  application.  Prospective  tenants  may 
inquire  to  determine  the  place  of  their 
applicatfon  on  the  waiting  list  However,  to 
protect  tha  privacy  of  all  prospective  tenants, 
the  waiting  list  should  not  be  showm  to  any 
prospective  tenants. 

7  Borrowers  may  establish  a  procedura 
for  purging  the  waiting  list(s)  periodically  of  - 
prospective  tenants  who  are  no  longer 
interested  in  occupancy.  The^rrower  must 
inform  each  prospiective  tenant  of  this 
procedure  and  any  actions  they  must  take  to 
maintain  their  priority  position  on  the 
waiting  list  When  a  name  is  removed  Cram 
the  waiting  list  by  the  borrower,  the 
prospective  tenant  must  be  informed  in 
wmting  at  their  last  known  address.  The  letter 
must  include  appeal  rights  under  subpart  L 
of  part  1944  of  this  chapter. 

8  Expired  waiting  lists  must  be  kept  on 
file  by  the  borrower  or  management  agent 
until  a  compliance  review  has  been 
conducted  by  PmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 

F    Applications,  eligibility  determination 
and  notification  of  eligibility  or  rejecUon. 

1  Application  status  for  determining 
eligibility.  All  persons  desiring  to  apply  for 
occupancy,  whether  as  the  initial  applicant 
household  or  as  a  person(s)  later  joining  an 
existing  tenant  household,  will  be  provided 
the  opportunify  to  submit  a  complete 
application.  The  borrower  or  rental  agent  will 
provide  prospective  tenants  or  members  with 
a  written  list  of  all  information  required  for 

a  complete  application  and  offer  assistance  in 
completing  the  application  if  needed. 

a    After  the  potential  tenant  or  member 
has  submitted  all  required  forms  and 
information  but  additional  information  is 
required,  the  borrower  or  rental  agent  must 
notify  the  applicant  within  10  days  of  the 
items  needed  to  complete  a  review  of 
eligibility.  The  application  file  will  be 
documented  on  the  action  taken. 

b    When  the  application  is  complete,  and 
occupancy  by  the  applicant  is  expected 
within  90  days  of  completing  the  application, 
eligibilify  will  be  determined,  including 
verification  of  applicant  information 
performed  according  to  paragraph  VII  of  this 
exhibit;  otherwise,  verification  of  applicant 
information  will  be  initially  satisfied  upon 
sufficient  review  of  the  information  to 
determine  whether  the  applicant  is  clearly 
eligible  or  not  eligible. 

c    Applicants  determined  eligible  will  be 
added  to  the  %vaiting  list  according  to 
paragraph  VI E  2  of  this  exhibit,  even  when 
an  operatioiukl  project  has  few  or  no 
vacancies,  and  thera  ara  suffituent  active 
applications  from  households  determined 
eligible  to  fill  expected  vacancies. 

d    Application  faes  ara  discouraged,  but 
when  used,  any  fee  charged  to  a  prospective 
tenant  shall  be  limited  to  the  cost  of  actual 
services  incurred  for  obtaining  necessary 
information  associated  with  completing  a 
tenant  certification. 

2  Fair  housing  restrictions  and 
provisions. 

a    It  shall  be  unlawrful  for  a  person  to 
make  an  inquiry  to  determine  whether  an 
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applicant  fior  a  hotuing  unit  or  anyone 
associated  widi  that  applicant,  has  a 
handicap  or  disability  or  to  make  inquiry  as 
to  the  natxira  or  severity  of  a  handicap  or 
disability  of  such  a  person.  However, 
b    The  following  inquiries  are  not 
prohibited,  provided  these  inquiries  are 
made  of  all  applicants,  whether  or  not  they 
have  handicaps  or  disabilities. 

(1)  Inquiry  into  an  applicant's  ability  to 
meet  the  requirements  of  tenancy  (i.e., 
eligibility,  history  of  meeting  Bnandal 
obligations)  and  without  being  a  direct  threat 
to  the  heal^  and  safety  of  other  individuals 
or  whose  tenancy  would  result  in  substantial 
physical  damage  to  the  property  of  others. 

(2)  Inquiry  to  determine  whether  an 
applicant  is  qualified  for  a  housing  unit  or 
adjustment  to  income  available  only  to 
persons  with  handicaps  or  disabilities  or  to 
a  persons  with  a  particular  type  of  handicap 
or  disability. 

(3)  Inquiry  to  determine  whether  an 
applicant  for  a  housing  unit  is  qualified  for 
a  priority  available  to  persons  with 
handicaps  or  disabilities  or  to  persons  with 
a  particular  type  of  handicap. 

(4)  Inquiring  whether  an  applicant  for  a 
dwelling  is  a  current  illegal  user  of  a 
controlled  substance  or  has  a  previous 
conviction  of  the  same. 

(5)  Inquiring  whether  an  applicant  has 
been  convicted  of  the  illegal  manufacture  or 
distribution  of  a  controlled  substance. 

(6)  Inquiring  whether  an  applicant 
answering  positively  to  F  2  b  (4)  or  (5)  of  this 
paragraph  has  successfully  completed  a 
controlled  substance  abuse  recovery  program 
or  is  presently  enrolled  in  such  a  program. 

3    Application  requirements.  At  a 
minimum  to  be  considered  complete. 
applications  must  include  for  each 
prospective  tenant  household  sufBcient 
information,  such  as  the  following,  to 
complete  a  tenant  certification  form: 

a    Name  and  present  address. 

b    Household  income  information,  as 
defined  under  annual  income,  adjusted 
annual  income,  and  net  family  assets  in 
paragraph  D  of  this  exhibit. 

c    Age  and  number  of  household 
members. 

d    Indication  whether  applicant  requests 
either  a  handicap/disability  adjustment  to 
income  or  a  special  handicapped  accessible 
unit  or  both. 

e    Applicant's  certification  that  the  unit 
applied  far  will  be  the  applicant  household's 
permanent  residence  and  it  does/will  not 
maintain  a  separate  subsidized  rental  unit  in 
a  difforent  location. 

f   Signature  and  date  section. 

g    Race,  national  origin  and  sex 
designation.  This  designation  shall  be  placed 
as  the  last  sectioo  of  the  application  fcam 
beneath  the  signature  and  date  section. 

(1)  The  bonower  or  management  agent  will 
request  that  each  prospective  tenant  or 
member  provide  this  inCoimation  on  a 
voluntary  basis  to  enable  monitoring  or 
compliance  with  Federal  laws  prohibiting 
discrimination.  When  the  applicant  does  not 
provide  this  infannation,  the  rental  agent  or 
board  wiU  oomplete  this  item  based  on 
personal  obsen«tion  or  surname. 


(2)  The  following  diadoaure  notice  shall 
appear  on  the  tenant  application  form  or  on 
an  amendment  to  the  application: 

"The  infonnatioo  wgarriing  race,  national 
origin,  and  sex  designation  solicited  on  this 
application  is  requested  in  order  to  assure  the 
Federal  Government,  acting  through  the 
Farmers  Home  Administration,  that  Federal 
Laws  prohibiting  discrimination  against 
tenant  applicants  on  the  basis  of  race,  color, 
national  origin,  religion,  sex,  fanadlial  status, 
age,  and  handicap  are  complied  with.  You 
are  not  required  to  furnish  this  information, 
but  are  encouraged  to  do  so.  This  information 
will  not  be  used  in  evaluating  your 
application  or  to  discriminate  against  you  in 
any  way.  However,  if  you  choose  not  to 
furnish  it,  the  owner  is  required  to  note  Ihe 
race/national  origin  and  sex  of  individual 
applicants  on  the  basis  of  visual  observation 
or  surname." 

h    The  application  faim  shall  contain  the 
fair  housing  logotype  or  slogan  and 
indication  of  handicap  accessibility  on  the 
first  page  of  the  form. 

i    Retired  or  disabled  domestic  farm  labor 
applicants  must  meet  the  definition 
requirements  of  S  1944.153  of  Subpart  D  of 
Part  1944  of  this  chapter, 

4  Notification  to  applicant  The  applicant 
who  has  submitted  a  completed  application 
will  be  notified  in  writing  that  he  or  she  has 
been  selected  for  immediate  occupancy, 
placed  on  a  waiting  list,  or  rejected. 

5  Applicants  detennined  ineligible.  After 
due  consideration  of  mitigating 
circumstances,  applicants  determined 
ineligible  will  be  notified  in  wrriting  of  the 
specific  reasons  for  rejection.  The  letter  wrill 
include  the  following  statement:  "The  Fair 
Housing  Act  prohibits  discrimination  in  the 
sale,  rental  or  financing  of  housing  on  the 
basis  of  race,  color,  religion,  sex,  handicap, 
femilial  statiu,  or  national  origin.  Federal  law 
also  prohibits  discrimination  on  the  basis  of 
age.  Complaints  of  discrimination  may  be 
forwarded  to  the  Administrator,  FmHA, 
USDA  Washington,  DC  20250."  This 
statement  can  be  placed  on  all  materials  and 
correspondence  done  by  the  borrower, 
owner,  or  management  company. 

a    The  rejection  letter  must  also  outiine 
the  applicant's  rights  to  appeal  the  rejection 
and  be  sent  or  hand-delivered  according  to 
subpart  L  of  part  1944  of  this  chapter  except 
for  those  clearly  not  eligible  fat  occupancy 
according  to  FmHA  regulations. 

b    When  the  rejection  is  based  on 
information  from  a  credit  bureau,  the  source 
of  the  credit  bureau  report  must  be  revealed 
to  the  applicant  in  accxntlance  with  the  Fair 
Credit  Reporting  Act. 

c    Any  applicant  household  may  be 
rejected  due  to: 

(1)  A  histoiy  of  unjustified  and/or  chronic 
nonpayment  of  rent  and/or  financial 
obligations. 

(2)  A  history  of  living  or  housekeeping 
habits  that  would  pose  a  direct  threat  to  the 
health  and  safety  of  other  individuals  or 
whose  tenancy  would  result  in  substantial 
physical  damage  to  the  property  of  others. 

(3)  A  history  of  distuibanoe  of  neighbcm. 

(4)  A  histoiy  of  violations  of  the  terms  of 
previous  rental  agreaments,  especially  those 
resulting  in  eviction  from  housing  or 
tenoination  ttcm  residential  programs. 


d    Rejection  of  appUcants  on  a  aibiti^ 
basis  is  prohibited.  Bxampkss  of  such 
arbitrary  rejections  includes  considering  the 
following  factors  in  determining  a  tenant's 
eligibility: 

(1)  Race,  color,  raligkm.  aex.  age,  familial 
status,  national  origin,  handicap  (except  in 
those  projects  or  poitians  of  projects 
designated  for  elaeriy,  disabled  and/or 
handicapped,  where  occupancy  by 
nonelderly,  nondisabled  or  nonhandicapped 
can  be  prohibited). 

(2)  Receipt  of  income  from  public 
assistance. 

(3)  Families  with  children  of  imcertain 
parentage. 

(4)  Participation  in  tenant  organixations. 

(5)  Tenants  or  tanaot  family  members 
«vithAIDS. 

e    In  the  case  of  LH  projects,  no 
organization  borrower,  other  than  an 
association  of  fanners  of  &mily  farm 
corporation  or  partnership,  will  block  lease 
to,  or  otherwise  require  that  an  occupant 
vfork  on  any  particular  farm  or  for  any 
particular  owner  or  interest  as  a  condition  of 
occupancy  of  the  housing. 

f   Rejected  applications  must  be  kept  on 
file  by  the  borrower  or  management  agent  for 
a  period  of  3  years  or  until  a  cmnpliance 
review  has  been  conducted  by  FmHA  in 
accordance  with  subpart  E  of  part  1901  of 
this  chapter. 

G    Tax  credit  compliance.  The  Tax  Reform 
Act  of  1986  permits  certain  RRH  borrowers 
to  receive  tax  credits  for  low-income  housing 
projects  if  20  percent  or  more  of  the  units  are 
occupied  by  very  low-income  tenants  whose 
annual  gross  income  is  SO  percent  or  less  of 
the  area  median  gross  income;  or  40  percent 
or  more  of  the  units  are  occupied  by  tenants 
whose  annual  gross  income  is  60  percent  or 
less  of  the  area  median  gross  income. 

1  Eligible  borrowers  with  projects 
qualified  to  receive  tax  credits  will  follow  the 
tenant  selection  criteria  of  paragraph  VI  H  of 
this  exhibit  except  that  tenant  selection  may. 
be  postponed  until  applicants  for  occupancy 
are  available  whose  occupancy  wrill  allow 
borrowers  to  meet  their  tax  credit 
requirements. 

2  Borrowers  using  IRS  tax  credits  may 
neither  terminate  a  tenant's  occupancy  nor 
refuse  to  renew  a  tenant's  lease  except  for 
material  noncompliance  or  other  good  cause 
as  described  in  paragraph  XIV  of  this  exhibit. 
Tenants  whose  inoome  increases  after  initial 
occupancy  and  exceeds  IRS  tax  credit 
thresholds,  but  otherwise  still  meet  FmHA 
income  eligibility  thresholds,  remain 
qualified  to  occupy  with  respect  to  incom« 
eligibility. 

H    Tenant  and  member  selection. 

1    An  eligible  applicant  will  be  selected 
frcxn  a  waiting  lists(s)  identifying  the 
category  on  basis  of  tlM  applicant's  unit  size 
needed,  inoome  level  (very  low-,  low-, 
moderate-income,  or  ineligible)  or  from  a 
priority  waiting  list  as  described  in 
paragraph  VI E  of  this  exhibit  when  the 
available  size  unit  meets  the  applicant's 
need.  The  eligible  applicant  wiU  further  be 
selected  on  a  first-come,  first-served  basis 
from  the  selected  category  or  priority  waiting 
list  in  the  following  order 

a    Very  low-income 
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b  ^cm'iBOOtoB,  up  to  60  Mn»it  of 
rnadian  InanM,  (in  "tax  cndit"  projects) 

c    Low-inoMXM 

d    Modants-iaoome  j 

•    IiMligibl«  I 

3    When  RA  U  tvailable: 

a    V«y  tow-incoiiM  appUcants  eligible  for 
RA  bava  a  priority  ovor  all  otbar  appOcantB 
oo  aacb  type  of  miting  list  maintained  by 
tlie  bonower  in  accordance  with  paragraph 
XI  of  exhibit  B  to  thia  aubpait 

b    Low-inoooM  applicanta  may  be  selected 
provided  no  very  low-income  applicants 
remain  on  the  waiting  list 

c    Moderate-income  appUcants  may  not  be 
selected  for  occupancy  when  the  number  of 
wnasaigned  RA  untta  equals  or  exceeds  the 
number  of  vacant  units.  (Borrowers  unable  to 
use  RA  may  consider  requesting  a  transfer  of 
RA  authority  according  to  paragraph  XV  of 
exhibit  B  of  this  subpart). 

3  In  only  those  projects  when  project 
based  section  8  is  available,  the  following 
applicanta,  u  described  in  HUD  handbook 
4350.3  (available  at  any  HUD  regional  or  area 
office),  will  have  priority  over  other 
applicanta  if  at  the  time  of  their  housing 
needs,  they  are: 

a    involtmtarily  displaced,  or 
b    living  in  substandard  housing,  or 
c    paying  more  than  50  percent  of  income 
for  rent 

4  Selections  are  to  be  made  from  the 
waiting  list  or  category  maintained  for  the 
particular  unit  size  and/or  unit  type  in  which 
a  vacancy  exists.  If  the  applicant  cannot 
accept  the  unit  at  that  time,  the  reason  for  not 
accepting  the  living  unit  will  be  documented 
in  the  project  records  and  confirmed  with  the 
applicant  in  writing.  The  applicants  name 
will  then  be  removed  from  the  waiting  list 
following  the  notice  procedure  at  paragraph 
VI B  7  of  this  exhibit  unless  the  rental  agent 
determines  that  hardship  exists  for  reasons 
such  as  dociunented  health  problems  or 
project  rant  exceeds  30  percent  of  adjusted 
monthly  income  without  RA  in  which  case 
the  applicant's  name  will  remain  on  the  list 
in  chronological  order.  An  applicant  whose 
name  has  been  removed  fixmi  the  waiting  list 
may  reapply. 

5  When  there  are  no  applicant  names  on 
the  waiting  list  for  the  size  and/or  type  of 
vacant  living  unit,  a  name  may  be  selected 
from  the  waiting  list  of  another  size  and/or 
type  of  living  unit  according  to  the  date  order 
of  the  applicatim  on  the  master  waiting  list. 
The  selected  tenant  will  be  subject  to  the 
provtaions  far  ineligible  tonanta  found  in 
paragraph  VI D  7  of  this  exhibit  and  the 
provtaions  of  paragraph  VI D  2  of  this  exhibit. 

6  In  LH  projecta,  paragraphs  VI  H  1  and 
2  of  thta  exhibit  do  not  apply.  Eligible  LH 
applicanta  will  be  selected  according  to 
paragraphs  VI H  4  and  5  of  thta  exhibit  and 
the  priority  stated  in  S  1944.154  (a)  of  subpart 
D  of  part  1B44  of  thta  chapter  irrespective  of 
the  availability  of  RA.  However,  when  FmHA 
concun  with  the  LH  borrower's 
determination  that  there  is  a  diminished 
need  for  housing  for  domestic  farm  Uboren 
in  accordance  with  $  1944.154  (b)  of  subpart 
D  of  part  1944  of  thta  chapter,  all  the 
provisi(ms  of  thta  paragraph  ara  applicable  to 
initial  occupancy  by  applicanta  eligible  only 
under  the  RRH  program. 


I    Tanant  or  member  record  fUe.  A 
separata  file  must  be  maintained  for  each 
tanant  or  member.  Tenanta  mutt  be  allowed 
reasonable  access  to  their  own  file  for  review 
during  regular  project  office  hours.  Thta  file 
will  include  items  such  as  application,  tenant 
certification  with  attached  income  and 
adjustment(s),  verification  forms  and 
calcutations,  lease  or  occupancy  agreement 
and  attachmenta,  inspection  reporta  for 
moving  in  and  moving  out,  correspondence 
and  notices  to  the  tenant  or  member,  and  any 
other  necessary  information.  The  income 
verification,  tenant  and  member  eligibility 
certification  and  recertification  information 
must  be  retained  for  at  least  3  years  while  the 
tenant  or  member  is  living  in  the  unit  and  for 
3  yean  afier  the  tenant  or  member  has  moved 
out. 

J    Marketing  incentives:  Marketing 
incentives,  as  described  in  the  management 
plan,  may  be  used  anytime  as  a  means  of 
maintaining  occupancy  levels  and  revenue 
needed  to  carry  out  the  objectives  of  the 
housing  and  the  projections  of  the  annual 
project  budget. 

1  When  a  need  is  documented,  marketing 
incentives  will  be  included  in  annual  project 
operations  as  reflected  in  the  project  budget, 
Form  FmHA  1930-7.  The  incentives  will  be 
governed  by  the  guidance  at  paragraph  III  B 

3  c  of  exhibit  F  of  subpart  B  of  Part  1965  of 
this  chapter  (available  at  any  FmHA  office). 

2  FmHA  approval  of  marketing 
incentives. 

a    When  marketing  Incentives  will 
enhance  program  objectives  during  a  "sofi" 
market  and  FmHA  is  otherwise  not  aware  of 
any  loan  servicing  difficulties  of  major 
concern,  cost  effective  incentives  may  be 
approved  by  the  FmHA  Servicing  Official  as 
part  of  normal  project  budget  approval. 

b    When  major  loan  servicing  difficulties 
exist,  cost  effective  marketing  incentives  may 
be  approved  as  part  of  a  servicing  plan 
according  to  the  provisions  of  exhibit  F  of 
subpart  B  of  part  1 965  of  this  chapter 
(available  in  any  FmHA  office). 

VU   CerUfication  and  Verification  of  Tenant 
or  Member  Income  and/or  Employment 
Information  and  Corrective  Actions. 

The  borrower/management  agent  shall 
obtain  tenant  or  member  authorization  to 
verify  income  and/or  employment 
information  needed  to  establish  eligibility 
before  pursuing  verifications.The  Borrower/ 
management  agent  shall  seek  verification  of 
income  and/or  employment  information 
disclosed  from  third  party  sources  without 
further  involvement  of  the  members  of  the 
tenant  household.  ThU  borrower/ 
management  agent  shall  seek  to  verify 
employment  for  all  FMH  program  recipienta. 
The  borrower/management  agent  shall  also 
seek  to  verify  income  for  all  MFH  program 
recipienta,  except  those  residenta  of  LH  form 
borrowers  who  are  living  in  housing 
provided  on  a  nonrental  basis.  The 
applicable  employment  and/or  income 
verifications  must  normally  be  verified  by  the 
borrower  or  management  agent  before  the 
person  is  determined  eligible.  Exceptions 
may  be  made  for  those  unusual  cases 
described  herein.  Information  for  the 
determination  of  eligibility  ta  valid  for  not 


more  than  90  days  befora  the  effoctive  date 
of  the  tenant  certification.  Should 
verifications  reveal  discrepancies  bam  the 
information  provided,  the  borrower  or 
management  agent  %vill  seek  prompt 
resolution  using  the  principles  set  out  in  this 
subpart. 

A    Verification  of  income  from 
employment.  Verification  of  income  from 
employment,  authorized  by  the  tenant  or 
member/applicant,  must  be  obtained  from 
the  employer  in  writing  and  filed  in  the 
"Tenant  or  Member  Record  File."  Form 
FmHA  1910-5,  "Request  for  Verification  of 
Employment,"  or  comparable  form,  will  be 
used  for  this  purpose.  (A  reproducible  copy 
of  Form  FmHA  1910-5  is  available  in  any 
FmHA  office.) 

B    Verification  of  income  from  other 
sources.  Any  income  from  other  than 
employment  (e.g.,  social  security.  Veterans 
Administration,  public  assistance)  must  be 
verified  in  writing  by  the  income  source. 
Verification  of  income  must  be  documented 
and  filed  in  the  "Tenant  or  Member  Record 
File."  When  it  is  not  immediately  possible  to 
obtain  the  woitten  verification  from  the 
income  source,  the  income  may  be 
temporarily  verified  by  actually  examining 
the  income  checks,  check  stubs,  or  other 
reliable  data  the  person  possesses  which 
indicates  gross  income. 

C    Verification  of  income  and/or 
employment  for  LH  tenants. 

1  Verification  of  income  from  all  sources. 
Income  verification  is  required  for  domestic 
farm  laborers,  including  migrant  farm- 
workers, except  for  those  farmworkers  where 
their  housing  is  provided  rent  free  on  a  farm 
as  part  of  their  employment  compensation  for 
form  labor  performed  on  the  form  where  they 
live  and  worL  All  domestic  formworkers, 
where  income  verification  is  required,  must 
have  a  substantial  portion  of  income  from 
fann  labor  as  defined  in  §  1944.153  of  subpart 
D  of  part  1944  of  this  chapter.  When  the 
tenants  do  not  have  easily  verifiable  income, 
the  borrower  may  forecast  income  expected 
to  be  received  by  the  tenant  during 
occupancy  for  determining  eligibilify  and 
subsidy  assistance. 

2  Fann  labor  employment  verification. 
Farm  labor  employment  verification  is 
required  for  all  domestic  farm  laborers, 
whether  they  are  year-round,  seasonal,  or 
migrant  farmworkers,  or  farmworkers  living 
in  rent-free  housing  on  the  farm  where  they 
work.  Such  employment  verification  is  in 
addition  to  t^e  income  verification 
requirementa  described  in  paragraph  VII C 1 
of  this  exhibit. 

3  Third  party  verification. 

a    Third  party  verification  of  income  and 
employment,  as  applicable,  is  required 
whenever  it  is  possible  or  available. 

b    When  third  party  verification  of  income 
and  employment  is  not  possible  or  available, 
for  reasons  such  as  refosal  or  lack  of  third 
party  availability  or  cooperation,  the 
borrower  may  "self-certify"  the  formworicer 
applicant  using  any  available  documenta  or 
records  the  applicant  may  have  or 
information  the  applicant  can  provide.  In  the 
absence  of  available  income  and  employment 
documents,  records,  or  information,  the 
borrower  may  forecast  income  as  described 
in  paragraph  VnCl  of  thta  exhibit 
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4    ftnonf  reconf  fU».  Verifications  of  any 
type  nnist  be  documented  and  filed  in  the 
"Tenant  Record  File"  or  in  the  borrower  loan 
docket,  a*  appropriate. 

D    Samph  of  tenant  or  member  income 
and/or  employment  verification. 

1  The  Servicing  Office  staff  is  required  to 
make  a  sample  of  tenant  or  member  income 
verifications  and  adjustments  to  income:  in     • 
the  case  of  LH  tenants,  empioyraent 
verifications  for  use  in  evaluating  the 
adequacy  of  such  verifications.  This  will 
nonnally  be  perfonned  during  a  scheduled 
supervisory  visit. 

2  The  sample  will  follow  the  process  set 
out  in  exhibit  F-1  of  this  subpart.  The  sample 
can  be  derived  from  infonnation  on  the 
certification  forms  that  will  be  submitted  to 
the  Servicing  Office  in  accordance  with 
paragraph  VII  F  of  this  exhibit  and  may 
include  verification  of  information  from  third 
party  sources.  At  least  six  tenant  households 
will  be  sampled  (or  100  perceut  of  all  tenant 
households  for  ptoiects  having  six  or  fewer 
units)  during  any  sampling. 

3  The  sample  should  be  representative  of 
very  low-,  low-,  and  moderate-income 
persons  in  the  project,  including  those 
receiving  subsidy  assistance,  those  paying  in 
excess  of  the  level  cited  in  paragraph  IVA2c 
(1),  (2).  or  (3)  of  this  exhibit  for  the  costs  of 
rent  or  occupancy  charge  and  utilities,  and 
those  paying  the  note  rate  rent. 

4  The  Servicing  Office  staff  will  conduct 
the  sample  (and  document  the  selection 
method)  at  any  time  he/she  may  be 
knowledgeable  of  discrepancies  in  income 
and/or  empioyraent  verifications. 

5  If  the  sample  discloses  discrepancies  of 
amounts  in  excess  of  S40  monthly  or  $480 
annually,  the  Servicing  Officer  will  be 
required  to  notify  the  borrower/management 
agent  to  resolve  the  issues.  Should  resolution 
not  be  satisfactorily  approved,  the  Servicing 
Officer  will  be  required  to  investigate  further 
and  report  to  the  State  Director  along  with  a 
recommendation  for  further  action.  Such 
further  actions  may  include  those  authorized 
under  FmHA  Instructions  201 2-B  or  1940-M 
(available  in  any  FmHA  office)  or  subpart  N 
of  Part  1951  of  this  chapter. 

E    Use  of  HUD  certification  form  for 
Section  8  or  Section  8  Rental  Certificate  or 
Rental  Voucher  Recipients.  HUD  Form 
50059,  or  another  HUD  form  approved  by 
HUD  for  this  puqpose,  may  be  used  in  lieu 
of  Form  FmHA  1944-6  for  the  tenanU 
receiving  project  based  Section  8  or  tenant 
based  Rental  Certificate  or  Rental  Voucher 
assistance.  However,  the  tenant's  income 
cannot  exceed  FmHA  limits  for  the  type  of 
housing  project  involved  if  it  has  been 
calculataid  according  to  the  formula 
contained  in  Form  FmHA  1944-8. 

F    CertificaUons  and  corrective  actions. 

1    To  be  current,  the  tenant  or  member 
certification  Form  FmHA  1944-8  (or  for 
section  8.  the  appropriate  HUD  form]  must  be 
submitted  in  such  manner  that  it  is  received 
in  the  FmHA  Servicing  Office  by  the  close  of 
businett  (COB)  of  the  due  date  as  follows: 

a    New  tenant  or  member  move-in 
certification  due  date. 

(1)  hdovB  in  on  the  2nd  t/iroug/i  the  23rd. 
The  certification  is  due  for  receipt  in  the 
Servicing  Office  on  or  before  the  first  of  the 


next  month  for  all  new  tenants  or  members 
permitted  to  move  in  for  occupancy  from  the 
2nd  through  the  23rd  day  of  a  month  for 
overage  charges  to  be  avoided  (Example:  A 
change  is  reported  on  July  2nd,  the  effective 
date  is  August  1,  and  the  Servicing  Office 
must  receive  the  certification  by  (X3B  on 
August  1).  If  the  due  date  fails  on  a  non- 
working  day,  overage  Mrill  not  be  charged  if 
the  tenant  certification  is  received  in  the 
Servicing  Office  on  the  next  working  day. 

(2)  Move  in  from  24th  through  the  1st  of 
next  month.  Tlie  certification  is  due  for 
receipt  in  the  Servicing  Office  on  or  before 
the  tenth  of  the  month  in  which  it  is  effective 
in  order  to  avoid  overage  charges  (Example 
#1:  Move-in  is  June  24m,  effective  date  is 
July  1st  and  the  Servicing  Office  must  receive 
the  certification  by  OOB  July  10th.  Example 
•2:  Move-in  is  July  1st,  effective  date  is  July 
1st  and  the  Servicing  Office  must  receive  by 
COB  July  10th).  If  the  due  date  falls  on  a 
nonworking  day,  overage  will  not  be  charged 
if  the  tenant  certification  is  received  in  the 
Servicing  Office  on  the  next  working  day. 

b  Certification  due  dates  for  renewals. 
Tenant  certifications  represent  the 
contractual  basis  for  delivery  of  benefits  to 
tenants.  Therefore,  any  certification  being 
renewed  must  be  received  by  Servicing 
Officials  on  or  before  the  effective  date  in 
order  to  avoid  overage  charges.  The  effective 
date  is  the  first  day  of  the  month  following 
expiration  of  the  current  certification. 
Certifications  expire  on  the  last  day  of  the 
month,  12  months  fit>m  the  effective  date 
(Example:  The  last  certification  was  effective 
on  July  1  and  its  ending  period  date  was  12 
months  later  on  June  30,  therefore,  the 
renewed  certification  effective  date  is  July  1). 
If  the  due  date  falls  on  a  nonwrorking  day, 
overage  will  not  be  charged  if  the  tenant 
certification  is  received  in  the  Servicing 
Office  on  the  next  working  day. 

c    Tenant  reported  changes  and  corrective 
actions.  Changes  to  unexpired  tenant 
certifications  represent  adjustments  to  the 
existing  contractual  basis  for  delivery  of 
benefits  to  tenants.  Therefore,  overage  may 
not  lie  invoked  as  a  penalty  for  any  late 
reporting,  since  overage  is  merely  an  ofket  to 
arrive  at  the  proper  subsidy  benefits  a  tenant 
is  entitled  to  receive.  Tenants  are  responsible 
for  reporting  any  changes  in  household  gross 
income,  adjustments  to  household  income  or 
changes  in  household  size  (as  set  out  in 
paragraph  VIIF3a  of  this  exhibit)  no  later 
than  30  days  after  the  change  occurred. 
Landlords  must  recertify  tenant  households 
in  accordance  with  the  provisions  of 
paragraph  VIIF3b  of  this  exhibit  When 
recertification  is  required,  landlords  must 
promptly  seek  to  verify  employment  and/or 
income  with  third-party  sources  in 
accordance  Moth  the  provisions  of  paragraphs 
VII  A,  B,  C.  and  F  10  of  this  exhibit.  Once 
verification  is  obtained  from  third-parfy 
sources,  landlords  are  expected  to  forward 
such  certifications  to  the  Servicing  Office  in 
accordance  with  the  timeframes  set  out 
herein. 

(1)  Reporting  2nd  through  23rd.  If  the 
third-party  verifications  are  received  from  the 
2nd  through  the  23rd  day  of  the  month,  the 
recertification  is  due  for  receipt  in  the 
Servicing  Office  on  or  before  the  first  day  of 


the  next  month.  If  the  due  dale  falls  on  a 
nonworking  day,  it  will  be  considered  on 
time  if  received  in  the  Servicing  Office  on  the 
next  world  ng  day. 

(2)  Reporting  24th  through  the  let  of  the 
next  month.  If  the  third-parfy  verifications 
are  received  frtxn  the  24th  through  the  1st  of 
the  next  month,  the  recertification  is  due  far 
receipt  in  the  Servicing  Office  on  or  before 
the  OOB  on  the  tenth  of  the  month.  If  the  due 
date  falls  on  a  nonworking  day,  it  will  be 
considered  on  time  if  received  in  the 
Servicing  Office  on  the  next  working  day. 

(3)  Effective  date  of  changed  net  tenaitt 
contribution.  The  effective  date  of  a  tenant's 
changed  net  tenant  contribution  will  be  the 
first  day  of  the  month  following  third-party 
verification  of  changes  or  the  first  day  of  tlie 
following  month  (generally  30  days  later) 
permitted  according  to  the  tenant  notice 
requirements  of  State  or  local  law. 

(4)  Corrective  actions  on  tenant  problems. 
(i)  Should  the  tenant  be  frxind  to  not 

comply  with  the  SO-day  reporting 
requirements,  the  landlord  may  initiate 
actions  as  set  out  in  the  lease  and  the  Agency 
may  initiate  action  to  ensure  appn^riate 
corrective  action  is  taken. 

(ii)  If  the  landlord  chooses  to  pursue 
termination,  the  landlord  need  not  further 
pursue  recovery  of  any  improper  benefits 
from  the  tenant  but  shall  instead  forward  a 
report  on  the  circumstances  to  the  Agency  for 
its  consideration  on  whether  to  initiate  an 
appropriate  servicing  action. 

(iii)  If  the  landlord  choosee  to  permit  the 
continued  occupancy  by  the  tenant  the 
landlord  must  take  steps  to  pursue  corrective 
actions,  taking  into  consideration  any  rights 
the  tenant  may  have  under  the  grievance 
procedures  in  subpart  L  of  part  1944  of  this 
chapter. 

(iv)  In  processing  corrective  actions  where 
existing  certifications  have  not  expired, 
overage  may  not  be  charged  for  feilure  to 
report  changes  in  a  timely  manner  and  the 
note  rate  rent  will  not  be  charged.  Processing 
corrective  actions  tvill  use  the  corrected 
accurate  information  to  establish  the  proper 
rent  levels,  subsidies,  and  any  overage 
charges  using  the  same  principles  as  would 
apply  had  the  change  been  promptly 
processed. 

(v)  Upon  determining  any  resulting 
differences,  the  landlord  may  initiate  actions 
to  seek  recovery  from  the  tenant  of  any 
improper  benefits  derived  from  inappropriate 
rent  levels  or  inappropriate  subsidies.  Such 
recovery  efforts  will  nofmally  not  extend 
over  a  3-month  period,  but  may  not  ever 
extend  over  a  12-month  period. 

(vi)  The  Servicing  Office  may  be  consulted 
if  guidance  is  needed  on  processii>g 
corrective  actions  when  payments  are 
affected. 

(vii)  When  appropriate,  the  Agency  may 
pursue  servicing  initiatives  which  may 
include  seeking  corrective  action  by  the 
landlord  or  using  the  authorities  set  out  in 
subpart  N  of  part  1951  of  this  dupter  or 
FmHA  Instruction  2012-6  (available  in  any 
FmHA  office).  » 

(5)  Corrective  actions  on  landlord 
problems.  Should  the  landlord  be  found  to 
not  comply  with  the  above  reporting  dates, 
the  Agency  may  initiate  action  to  ensiire  that 
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the  propar  rant  levels  wen  utened,  the 
proper  peymenti  wen  ramitted  to  the 
Govenunent.  end  that  any  ramittances 
involving  any  improperiy  paid  Goverament 
subaidiea  are  recovered  by  the  Govenunent 
Such  initiations  may  Involve  weking 
corrected  payment  remittancea,  or  the  use  of 
authorities  set  out  in  subpart  N  of  part  1951 
of  this  chapter  as  cited  in  paragraph  VII F  1 
c  (4)  of  this  exhibit 
d    Modificationi. 

(1)  Modifications  will  likely  result  from 
changes  to  pioiect  rents  or  utility  allowances 
or  when  the  tenant  household  moves  to  a 
different  unit  within  the  project.  In  such 
cases  the  landlord  may  revise  the  unexpired 
tenant  certification  fbnn  by  notating  the 
changes  in  rents  or  utility  allowances  and 
recomputing  the  net  tenant  contribution 
when  necessary. 

(2)  Unexpired  tenant  certification  fonns 
showing  modification(s)  which  do  not  result 
from  changes  in  income  at  adjustments  to 
income  or  change  of  household  size  or 
composition  need  not  be  submitted  to  the 
Agency.  Such  modifications  do  not  affect  the 
certification  effective  dates  or  expiration 
dates  of  the  certification  form  being 
modified,  therefore,  the  certification 
expiration  date  will  remain  unchanged  (and 
overage  is  not  applicable).  (ExanplK 
Certification  with  a  )uly,  19xx  effective  date 
is  in  effect  for  a  12-month  period,  and  any 
mid-term  modification  will  not  alter  the  July 
1, 19xx  effective  date). 

(3)  Form  FmHA  1951-29,  "Multiple 
Family  Housing— Changes  To  Tenant 
Status,"  or  similar  reporting  format,  will  be 
prepared  and  submitted  to  report  the 
modifications,  impact  on  rental  assistance, 
moveniuts,  6(Hiay  absences,  and  expired 
tenant  certifications. 

2    When  the  Servicing  Office  does  not 
have  a  certification  in  the  office  as  required 
in  F 1  of  this  paragraph,  the  tenant  or 
member  is  ineligible  for  RA  and  interest 
credit  for  that  month  and  overage  for  the 
month  will  be  charged  to  the  project  account. 
This  does  not  apply  to  modirication  of  a 
certification  as  described  in  paragraph  VII  F 
1  d  of  this  exhibit  or  in  a  situation  as 
described  at  paragraph  XIV  A  5  b  (2)  (vi)  of 
this  exhibit 

a    If  a  formal  eviction  process  has  started, 
the  provisions  of  paragraph  VII F  6  d  of  this 
exhibit  will  be  followed. 

b    If  the  late  certification  was  due  to 
noncooperation  by  the  tenant  or  member 
(noncooperation  does  not  include  situations 
beyond  the  control  of  the  tenant  member, 
such  as  delays  by  third-party  sources  in 
completing  income  or  employment 
verifications),  overage  must  be  paid  and  is  a 
project  expense;  however,  the  borrower  or 
management  agent  may  attempt  to  recover 
the  charge  by  billing  the  person  note  rate  rent 
(overage)  for  the  month.  If  the  error  was  due 
to  the  borrower's  or  management's  action,  the 
cost  of  overage  will  be  a  project  expense  and 
it  will  not  be  charged  to  the  person. 

c    Overage  charges  due  to  negligent 
management  may  not  be  considered  cause  for 
a  rent  increase.  "The  costs  should  be  deducted 
from  return  on  owner  investment  or  from 
management  agent  fees  and  may  be  cause  for 
requiring  different  management 


3  Heporting  changes. 

a    Tenant  nporting.  Tenants  must  report 
changes  in  household  income  (gross  income) 
or  adjustments  to  household  income,  in 
addition,  any  change  in  household  size  must 
be  promptly  reported  to  the  landlord. 
Changes  to  household  income  may  result 
from  changes  in  houn  worked,  salary  rates, 
social  security,  pensions,  public  assistance 
payments,  the  sale  of  assets,  interest  income, 
the  amount  of  net  family  assets  exceeding 
$5,000,  imputed  income,  or  other  sources  of 
income.  Changes  in  adjustments  to  income 
may  result  from  changes  in  household 
memben  other  than  the  tenant  or  cotenant 
(e.g..  changes  in  the  number  of  minora, 
disabled,  handicapped  or  full-time  students 
18  or  older),  changes  in  the  tenant  or 
cotenant  (e.g.,  changes  in  the  elderly, 
disabled,  or  handicapped  status),  changes  in 
medical  care  expenses,  and  changes  in  child 
care  expenses. 

b    Landlord  reporting.  Landlords  must 
recertify  tenant  households  whenever 
permanent  changes  to  gross  household 
income  or  permanent  adjustments  to 
household  income  result  in  an  increase  of 
S40  or  more  per  month  or  $480  or  more  per 
year.  Landlords  must  recertify  tenant 
households  whenever  changes  to  permanent 
household  income  or  permanent  adjustments 
to  household  income  result  in  a  decrease  of 
$20  or  more  per  month  or  $240  or  more  per 
year.  If  the  permanent  gross  income  of  a 
tenant  household  does  not  exceed  $20  a 
month  or  $240  annually,  and  the  tenant 
requests  certification,  the  borrower  will 

{>rocess  the  recertification.  In  addition, 
andlords  must  recertify  changes  in 
household  size  or  composition. 

4  Thecurrent  certification  form  will  be 
revised  by  correcting  entries  and  being 
initialed  by  the  tenant  or  member  and  the 
owner's  representative  when  there  are  project 
changes  such  as: 

a  Changed  rental  or  occupancy  rates  and/ 
or  utility  allowances. 

b    Tenant  or  member  relocation  within  the 
project 
,  c    Addition  or  removal  of  household  RA. 

5  Form  FmHA  1944-8  must  be  processed 
as  follows: 

a  Borrowers  or  their  representatives  may 
sign  Form  FmHA  1944-8  up  to  60  days  prior 
to  the  effective  date. 

b    Borrowers  or  their  representatives 
should  submit  Form  FmHA  1944-«  to  the 
FmHA  Servicing  Office  during  the  30  day 
period  preceding  the  effective  date. 
Borrowers  should  not  delay  submitting 
certifications  until  Form  FmHA  1944-29  is 
submitted.  Borrowera  should  avoid 
submitting  certifications  just  before  or  on  the 
first  day  of  a  month  to  reduce  impact  on  first 
of  month  account  servicing  at  the  Servicing 
Office,  and  to  minimize  late  delivery  and  the 
charge  of  overage. 

c  The  FmHA  Servicing  Office  date  stamps 
each  Form  FmHA  1944-8  when  received, 
reviews  each  form  submitted  and  determines 
that  the  information  is  complete,  and 
correctly  computed  based  on  the  information 
provided  on  the  form  (see  Guide  Letter  1930- 
1  for  use  in  noting  exceptions). 

d    The  FmHA  approved  tenant 
certifications  and  recertifications  have  an 


effective  period  of  12  montlu.  The  effective 
period  begins  on  the  effective  date  which  is 
always  the  fint  day  of  a  month. 

6    Each  tenant  or  member  must  be 
recertified  within  12  months  of  the  previous 
certification.  Tenants  receiving  Section  8 
assistance  will  be  certified  according  to  HUD 
regulations. 

.     a    It  is  the  tenant's  or  member's 
responsibility  to  provide  income  information 
and  sign  the  certification  form  as  a  condition 
for  continued  occupancy.  Failure  to  do  so 
will  cause  a  charge  for  overage/siucharge 
during  those  months  such  information  was 
not  provided,  and  it  may  result  in 
termination  of  occupancy. 

b    The  borrower's  responsibility  is  to: 

(1)  Notify  the  tenant  or  member  that  a 
current  certification  and  income  verification 
is  required  before  the  due  date  and  explain 
the  procedure  necessary  to  accomplish 
recertification.  Normally,  this  initial  written 
notice  will  be  sent  75  to  90  days  prior  to  the 
expiration  date  of  the  current  certification; 
then 

(2)  Obtain  verification  of  income  from 
tenant  or  member  records  and/or  directly 
from  tenant  or  member  employers  and 
process  the  appropriate  tenant  recertification: 
and 

(3)  Submit  the  signed  recertification  to  be 
received  by  the  Servicing  Office  by  the  due 
date  stipulated  in  paragraph  VII  F  1. 

(c)    The  borrower  must  provide  a  second 
written  notice  to  the  tenant  or  member  30 
days  prior  to  the  due  date  if  they  have  not 
responded.  The  second  notice  must  advise 
the  tenant  or  member  that  without  a  current 
certification,  the  person  will  be  required  to 
pay  note  rate  rent  or  occupancy  charge  (i.e., 
the  person  pays  overage)  as  well  as  maximum 
occupancy  surcharge,  and  that  termination 
proceedings  may  be  started  as  of  the  due  date 
since  an  annual  recertification  is  required  for 
continued  occupancy.  (Note:  In  any  event, 
the  borrower  is  required  to  pay  the  overage 
amount  to  FmHA  according  to  §  1951.506 
(a)(5)(iii)  of  subpart  K  to  part  1951  of  this 
chapter.)  If  the  tenant  or  member  has  RA,  the 
p>erson  must  be  advised  that  without  a 
current  certification,  the  person's  RA  will  be 
canceled  and  possibly  may  not  be 
immediately  available  for  reinstatement 
should  a  proper  certification  be  provided  at 
a  later  date. 

d    When  a  notice  of  termination  has  been 
served  on  a  tenant  or  member  for  feilure  to 
recertify,  the  borrower  must  provide  a  copy 
of  the  termination  notice  to  the  Servicing 
Office  prepared  according  to  paragraph  XIVB 
of  this  exhibit.  If  the  Servicing  Official  does 
not  receive  a  new  certification  on  such 
person(s),  the  Servicing  Official  will  annotate 
the  project  master  list  with  an  E  beside  the 
"Expiration  Date  of  Tenant  Certification"  on 
Form  FmHA  1944-29  for  the  appropriate 
tenant(s)  or  member(s).  The  Servicing  Official 
will  continue  to  authorize  interest  credit  and 
waiver  of  overages  and  occupancy  surcharges 
while  the  termination  is  being  actively 
pursued  until  resolution  of  the  termination. 
The  payment  of  RA  will  be  suspended  during 
the  termination  process.  Upon  conclusion  of 
the  termination  process  the  RA  will  either  be 
reinstated  or  given  to  another  tenant  or 
member. 
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7  The  borrower  must  submit  Form  FmHA 
1944-29  to  the  Servicing  Office  with  each 
payment,  report  of  overage,  or  request  for  RA 
as  required  in  paragraph  XIIIC2f[l)  of  this 
exhibit  The  calculations  on  Part  n  of  the 
form  must  be  for  tenants  or  members  in 
residence  on  the  first  day  of  the  month 
preceding  the  payment  due  date.  All 
calculations  will  be  made  as  if  the  tenant  or 
member  was  in  residence  for  the  full  month. 
Adjustments  Will  Not  Be  Made  to  the 
Borrower's  Subsidy,  RA  Request,  Payment,  or 
OveragB  Charges  for  Persons  Moving  in  or 
Out  After  the  First  of  the  Month.  (See  Guide 
Letter  1930-1  for  any  necessary  sisnricing 
Official's  response  after  review  of  Form 
FmHA  1944-29.) 

8  Paragraph  VniB  4  bof  this  exhibit  U 
a  required  lease  or  occupancy  agreement 
provision  requiring  tenants  or  members  to 
notify  the  management  of  any  change  in  gross 
household  income  or  adjustments  to  income, 
or  size  or  composition  of  household.  Upon 
receipt  of  such  notice,  the  borrower  must 
promptly  obtain  a  new  certification  form  and 
income  verification  and  submit  it  to  the 
Servicing  Office  when  there  is  a  permanent 
change  in  size  or  composition  of  the 
household,  or  a  permanent  increase  of  S40  or 
more  per  month  ($480  per  year)  or  a 
permanent  decrease  of  S20  or  more  per 
month  (S240  per  year)  in  gross  household 
income  or  adjustment  to  income. 

9  When  a  borrower/agent  believes  that  an 
applicant/tenant  or  member  certification  or 
income  verification  is  inaccurate,  they  may 
provide  the  information  including  the 
tenant's  or  member's  social  security  number 
to  the  Servicing  Office  requesting  a  further 
verification  through  the  appropriate  State 
employment  agency.  The  Servicing  Office 
will  forward  the  request  to  the  State  Director 
for  submission  to  the  State  Agency  that  keeps 
records  on  the  incomes  of  wage  earners.  The 
State  Director  will  develop  a  method  of 
obtaining  the  information  from  the  State 
Agency.  Any  reasonable  cost  for  information 
provided  by  a  State  shall  be  a  project 
expense. 

10  Landlords  may  use  the  following 
emergency  certification/recertification 

Erocedure  in  the  unusual  cases  described 
erein,  but  must  otherwise  meet  the  FmHA 
submission  requirements  stated  in  paragraph 
VUFl  of  this  exhibit: 

a    When  a  tenant  or  member  applicant 
needs  to  initially  occupy  before  income 
verification  is  complete,  or  when  a  borrower 
has  been  unable  to  initiate  recertification  on 
time,  an  "estimated"  verification  may  be 
performed  and  the  certification  and  the  lease 
or  occupancy  agreement  completed  and 
marked  "subject  to  verification  of  income." 
Temporary  verification  may  also  be  obtained 
through  contacts  with  individuals  who  may 
be  knowledgeable  of  the  person's  income. 
When  no  other  verifiable  source  is  available, 
a  written,  dated,  and  signed  statement, 
certifying  that  the  disclosed  annual  gross 
income  of  the  household  is  accurate  to  the 
best  knowledge  of  the  tenant  or  member,  may 
be  accepted.  After  normal  verification  is 
completed,  any  needed  adjustment  in  tenant 
or  member  contribution  can  be  made  and 
recorded  on  the  certification  and  when 
appropriate,  the  lease  or  occupancy 
agreement. 


b    When  a  tenant  or  member  decides  to 
continue  occupancy  after  giving  Indication  of 
vacating  the  project  and  Insufficient  time 
remains  to  complete  the  verification  of 
income  or  when  an  employer  fails  to  return 
a  verification  of  income  on  time,  the 
prticedure  of  F 10  a  of  Uiis  paragraph  may  be 
followed. 

c    When  a  delay  is  caused  by 
circumstances  beyond  the  control  of  the 
tenant  or  landlord,  such  as  when  delays  are 
encountered  in  receiving  verification  of 
income,  employment,  etc.,  from  third  ptzty 
sources,  the  procedure  of  F 10  a  of  thi« 
paragraph  may  be  followed. 

G    Mid-month  tenant  or  niember 
certification.  The  certification  effective  date 
for  a  tenant  or  member  starting  occupancy  on 
a  day  other  than  the  first  day  of  the  month 
shall  be  the  first  day  of  the  following  month. 
Certification  shall  be  completed  according  to 
paragraph  VII F  of  this  exhibit 

H    Resolution  of  suspected  inaccurate 
information.  Should  forms,  interviews,  unit 
inspections,  complaints,  or  other  information 
bring  into  question  the  accuracy  or 
reasonableness  of  information  relied  upon  to 
qualify  the  residents  for  occupancy  or 
benefits,  it  should  be  further  explored  and 
resolved  by  the  owner  and/or  management 
agent.  Should  the  matter  remain  unsolved, 
the  borrower  or  management  agent  may 
forward  a  report  to  the  Agency  along  with  a 
recommendation  for  further  action.  The 
Agency  may  evaluate  such  material  to 
determine  whether  further  action  is 
warranted.  Such  actions  may  include  those 
authorized  under  FmHA  Instructions  2012- 
B,  1940-M,  or  subpart  N  of  part  1951  of  tiiis 
chapter  (available  in  any  FmHA  office). 

Vni    Lease  Agreements,  Occupancy 
Agreements,  Rules,  and  Other  Tenant 
Information:  A  lease  agreement  is  a  written 
contract  between  a  tenant  and  landlord 
assuring  the  tenant  quiet,  peaceful  enjoyment 
and  exclusive  possession  of  a  siiecific 
dwelling  unit  in  return  for  payment  of  rent 
and  reasonable  use  and  protection  of  the 
property.  The  contract  between  a  cooperative 
member  and  the  cooperative  is  called  an 
occupancy  agreement.  Should  the  provisions 
of  any  lease  or  occupancy  agreement  be  in 
violation  of  any  State  or  local  law,  it  may  be 
modified  to  the  extent  needed  to  comply 
with  the  law;  however,  the  change  should  be 
as  consistent  as  possible  with  the  provisions 
set  out  herein. 

A    Form  of  lease  or  occupancy  agreement. 
Each  State  Director  is  encouraged  to  prepare 
a  sample  lease  form  complying  with 
individual  State  laws  and  FmHA 
requirements.  Occupancy  agreements  for 
cooperatives  are  to  be  prepared  in  accordance 
with  applicable  State  laws  and  subpart  E  of 
part  1944  of  this  chapter.  The  State  Director 
may  incorporate  clauses  which  meet  a 
specific  need  in  compliance  with  State  law. 
Any  sample  lease  must  be  reviewed  and 
approved  by  the  OGC  before  being  provided 
to  borrowers  as  a  guide  for  preparing  an 
acceptable  project  lease. 

1    All  leases  will  be  in  writing.  Initial 
leases  for  units  for  which  tenants  are  eligible 
must  cover  a  period  of  1  year.  If  the  tenant 
is  not  subject  to  termination  of  occupancy 
according  to  paragraph  XIV  A  of  this  exhibit, 


a  renewal  lease,  or  an  addendum  of  lease 
extension,  shall  cover  a  period  of  1  year. 
Leases  for  LH  may  be  for  shorter  periods 
where  occupancy  is  typioilly  seasonal. 
Leases  for  all  tenants  signed  after  notification 
of  intent  to  prepay,  but  prior  to  prepayment, 
may  be  for  a  term  which  ends  on  the  date  of 
pre{>ayment.  Leases  for  tenants  who  entered 
■  project  with  a  Letter  of  Priority  Entitlement 
and  who  are  temporarily  occupying  a  unit  for 
which  they  are  not  occupancy  eligible,  will 
have  the  clause  in  paragraph  vni  C 1  of  this 
exhibit  inserted  to  deal  with  their  obligation 
to  move  when  an  eligible  unit  becomes 
available. 

2  Leases  and  occupancy  agreements  must 
contain  an  appropriate  escalation  clause 
permitting  changes  in  basic  and/or  note  rate 
rents  or  occupancy  charges  prior  to  the 
expiration  of  the  docimient.  Such  changes 
would  normally  be  necessary  due  to 
changing  utilify  and  other  operating  costs. 
Any  changes  must  be  approved  by  FmHA 
according  to  exhibit  C  of  this  subpart.  Leases 
must  specify  that  no  increases  in  tenant 
contribution  to  rent  will  take  place  due  to 
prepayment  of  the  FmHA  loan  during  the 
term  of  the  lease.  Leases  must  also  state  that 
should  any  Federal  subsidies  paid  to  the 
borrower  on  behalf  of  tenants  be  suspended 
or  canceled,  due  to  a  monetary  or 
nonmonetary  default  by  the  borrower,  the 
monetary  payment  made  by  the  tenant  to  the 
borrower  (or,  when  applicable,  the  monetary 
payment  received  by  the  tenant  from  the 
borrower)  shall  not  change  over  that  which 
would  have  l)een  required  had  the  subsidy 
remained  in  place. 

3  Projects  in  which  occupant  surcharge 
collection  is  required  must  contain  an 
appropriate  lease  clause  permitting  increases 
in  the  surcharge  assessed.  This  clause  should 
contain  at  least  the  following: 

a    That  occupancy  surcharges  are 
mandated  by  law,  therefore,  they  must  be 
paid  by  the  tenant  in  addition  to  regular  rent 
If  they  are  not  paid,  these  unpaid  surcharges 
constitute  good  cause  for  possible 
termination  of  occupancy. 

b    That  the  current  occupancy  surcharge 

unit  rate  is  S per  unit  and  will  increase 

annually  on  the  surcharge  anniversary  date 
by  $2  per  month  for  each  unit,  not  to  exceed 
a  total  of  S40  per  month  per  unit. 

c    That  the  portion  of  the  unit  surcharge 
assessment  which  the  tenant  pays  will  be 
based  upon  the  tenant  household  income  and 
will  not  cause  the  tenant's  contribution  for 
rent  and  occupancy  charge  plus  utilify 
allowance  to  exceed  30  percent  of  adjusted 
income. 

d    That  tenant  households  may  experience 
increases  or  decreases  in  the  amount  of 
occupancy  surcharge  they  pay  prior  to  the 
expiration  of  the  lease. 

4  Pursuant  to  the  Fair  Housing 
Amendments  Act  of  1988,  no  provision  may 
be  incorporated  into  a  lease  that  would 
prohibit: 

a    Occupancy  by  bmilies  with  children 
under  18  years  of  age.  As  applied  to  housing 
designated  as  elderly,  those  residing  with  the 
elderly  household  who  are  under  18  years  of 
age  may  not  be  excluded  under  the  terms  of 
the  lease. 

b    Occupancy  by  a  person  with  a  handicap 
who  is  willing  and  able  to  make  reasonable 
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modifiotkau  to  an  •potmant  unit,  at  the 
tenants  tKpapae.  to  aflbrd  web  penon  full 
anjoymnt  of  the  apartmant  The  owner  may 
ioduda  in  the  leaae,  wbmn  namnble. 
pennisaion  to  occupy  the  apartment  on  the 
condlttoo  the  tenant  agtaea  to  leatore  the 
interior  of  the  apartmant  to  the  condition  that 
existed  befare  any  modifications,  reasonable 
waar  and  tear  excepted 

5  fai  anas  where  there  is  a  concentration 
of  noB-BngUA  ^waking  individuals  in  the 
prafact  or  in  dM  coBmunlty.  leases  or 
occupancy  apeeoienta  and  the  established 
rules  and  regulations  for  die  proiect  written 
in  both  plain  English  and  the  appropriate 
non-Bn^ish  language  must  be  available  to 
the  tenants  or  members.  The  tenant  or 
member  should  have  the  opportunity  to 
examine  and  execute  either  form  of  lease  or 
occupancy  agreement 

6  The  form  of  lease  or  occupancy 
agreement  to  be  used  by  the  borrower  and 
any  modifications  of  the  same  must  be 
approved  by  the  PmHA  Servicing  Official 
When  submitting  a  lease  or  occupancy 
agreement  form  for  FmHA  approvaL  it  must 
be  accompanied  by  a  letter  from  a  practicing 
attorney  licensed  in  the  State  regarding  its 
legal  sufficiency  and  compliance  with  State 
law  and  FtaiHA  regulations. 

7  A  copy  of  a  properly  completed  and 
approved  exhibit  A-6  of  subpart  E  of  part 
1944  (when  the  tenant  or  member  will  pay 
utilities)  and  a  copy  of  the  established  rules 
and  regulations  lor  the  project  will  be 
provided  to  the  tenant  or  member  as 
attadmients  to  the  lease  or  occupancy 
agreement 

8  A  copy  of  a  properly  completed  and 
signed  Ponn  FtnHA  1044-6  or  HUD  Form 
50059  or  other  HUD  approved  fona  for  those 
tenants  receiving  HUD  section  8  tenant 
subsidy  will  be  used  to  calculate  each 
tenant's  contribution  and  will  be  provided  to 
the  tenant  as  an  attachment  to  the  lease. 

B    Required  lease  or  occupancy  agreement 
claueet.  The  following  clauses  will  be 
required  in  leases  used  in  connection  with 
FmHA-financad  housing  projects.  Only 
clauses  in  paiagrai^is  1, 4  b.  4  d,  4  e.  5,  and 
7  of  this  exnibit  are  applicable  to  cooperative 
occupancy  agreements. 

1  All  lease  and  occupancy  agreements 
must  include  a  statement  indicating  that  the 
project  is  financed  by  FmHA  and  is  subject 
to  nondiscrimination  provisions  of  title  VI  of 
the  Qvil  Rights  Act  of  1964.  title  Vni  of  the 
Fair  Housing  Act,  section  504  of  the 
RehabUitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975;  and  that  all 
complaints  are  to  be  directed  to  the 
Administrator,  FmHA,  USDA.  Washington. 
DC  20250.  However,  complaints  of  Fair 
Housing  violations  may  be  sent  directly  to 
the  Sacratary  of  Housing  and  Urban 
Development,  Washington,  DC  20410. 

2  All  lease  agreements  must  specify  that 
should  the  unit  become  overcrowded  or 
underutilized  or  sliould  the  tenant  no  longer 
meet  the  eligibility  requirements  of  the 
pn^act  during  die  term  of  the  lease 
agreement,  he/she  will  be  required  to  vacate 
the  unit  at  the  end  of  the  lease  term  unless 
eligibility  can  be  established  following 
specified  steps,  such  as  moving  to  an 
appropriate  size  unit,  or  an  exception  is 
^anteid  by  management 


UMI 


3  All  lease  agrsamaots  must  contain  a 
provision  that  a  tenant  hoosahold's  tenancy 
still  exists  during  the  time  that  the  tenant 
household's  personal  poasaesions  remain  in 
the  apartment  unit  after  the  tenant  houaahold 
has  personally  ceased  occupancy  tvith  tba 
intent  to  vacate  and  leave  the  project,  umtil 
such  time  the  personal  possessions  hvn  bean 
removed  voluntarily  or  by  legal  mnans. 
subject  to  the  provision  <k  Stata  or  local  law 
in  such  matters. 

4  All  laeses  used  in  FhiHA-financad  RKH 
projects  must  include  the  following  clauses 
except  for  persons  who  are  eldariy.  disabled, 
or  handicapped  living  in  a  full  profit  plan 
project  unless  otherwise  noted.  (Occupancy 
agreements  must  include  the  dwises 
contained  in  paragraphs  VII B  4  b,  d.  and  a 
of  this  exhibit) 

a    "I  understand  that  I  will  no  longer  be 
eligible  for  occupancy  in  this  project  if  my 
income  exceeds  the  maYimnm  aUowaUe 
adjusted  income  as  defined  periodically  by 
the  Farmers  Home  Administration  for  the 
(State/Territory)." 

b    "1  agree  I  must  immediately  notify  the 
(landlord  or  cooperative]  wiien  there  is  a 
change  in  my  gross  income  or  adjustment  to 
income,  or  when  there  is  a  change  in  the 
number  of  persons  living  in  the  household. 
I  understand  my  rent  or  benefits  may  be 
affected  as  a  result  of  this  information.  I  also 
understand  that  failure  to  report  such 
changes  may  result  in  my  losing  benefits  to 
which  I  may  be  entitled  or  may  result  in  the 
(landlord  or  cooperative]  taking  corrective 
action  if  benefits  were  mistakenly  received. 
I  understand  the  corrective  action  the 
(landlord  or  cooperative)  may  take  includes 
the  initiation  of  a  demand  for  repayment  of 
any  benefits  or  rental  subsidies  improperly 
received,  initiation  of  a  notice  to  cancel  any 
rental  assistance  or  section  8  assistance  being 
received  for  the  balance  of  my  certification 
period,  initiation  of  a  notice  to  increase  my 

monthly  rent  to  S par  month  (note  rate 

rant  for  Plan  11  projects  or  125  percent  of  rent 
in  Plan  I  projects),  or  initiation  or  a  notice 
of  termination.  I  understand  that  one  or  more 
of  these  remedies  may  be  initiated  at  the 
option  of  the  (landlord  or  cooperative]." 

c    "I  understand  that  I  must  promptly 
notify  the  lessor  of  any  extended  absences 
and  Uiat  if  I  do  not  personally  reside  in  the 
unit  for  a  period  exceeding  60  consecutive 
days,  for  reasons  other  than  health  or 
emergency,  my  net  monthly  tenant 

contribution  shall  be  raised  to  $ per 

month  (note  rate  rent  for  Plan  D  projects  or 
125  percent  of  rent  in  Plan  I  projects)  fior  the 
period  of  my  absence  exceeding  60 
consecutive  days.  I  also  imderstand  that 
should  any  rental  assistance  be  suspended  or 
reassigned  to  other  eligible  tenants,  I  am  not 
assured  that  it  will  still  be  available  to  me 
upon  my  return.  I  also  understand  that  if  my 
absence  continues,  that  as  landlord,  you  may 
talce  the  appropriate  steps  to  terminate  my 
tenancy." 

d    "I  understand  that  should  I  receive 
occupancy  benefits  to  which  I  am  not 
entitled  due  to  my/our  failure  to  provide 
information  or  due  to  incorrect  information 
provided  by  me  or  on  my  behalf  by  others, 
or  for  any  other  household  member,  I  may  be 
required  to  make  restitution  and  I  agree  to 


repay  any  amount  of  benefits  to  which  1  was 

not  entitled." 

e    "I  understand  that  income  certification 
is  a  requirement  of  occupancy  and  I  agree  to 
promptly  provide  any  certifications  and 
income  verifications  required  by  the  owner 
or  cooperative  Ixiard  to  pennit  datannination 
of  eligibility  and,  when  applicable,  the 
monthly  tenant  or  member  contrilwtioD  to  be 
charged." 

5    Leases  and  oocnpancy  agreements  used 
by  bofiowers  participating  in  the  FmHA  RA 
program  will  contain  the  following  clauses. 
(These  clauses  can  be  made  an  addendum  to 
the  lease  and  they  must  be  signed  by  the 
lessor  and  lessee): 

"I  und«stand  and  agree  that  as  long  as  I 
receive  rental  assistance,  my  gross  monthly 
contribution  (as  determined  on  the  latest 
Form  FmHA  1944-8,  wiiich  must  be  attached 
to  this  lease)  for  rent  or  occupancy  charge 

and  utilities  %vill  be  S .  If  I  pay  any  or  all 

utilities  directly  (not  including  telephone  or 

cable  TV),  a  utility  allowance  of  $ ^will 

be  deducted  from  my  gross  monthly 
contribution  and  my  resulting  net  monthly 

contribution  will  be  $ .  If  my  net  monthly 

contribution  would  be  less  than  zero,  the 
lessor  will  pay  me  S . 

I  also  understand  and  agree  that  my 
monthly  contribution  under  this  lease  or 
occupancy  agreement  may  be  raised  or 
lowered,  based  on  changes  in  the  household 
income  or  adjustments  to  income,  failure  to 
submit  information  necessary  to  certify 
income,  changes  in  the  number  and  age  of 
persons  living  in  the  household,  and  on  the 
escalation  clause  in  this  contract  Should  I  no 
longer  receive  rental  assistance  as  a  result  of 
these  changes,  or  the  rental  assistance 
agreement  executed  by  the  [owner  or 
cooperative]  and  FmHA  expires,  I  understand 
and  agree  that  my  monthly  contribution  may 

be  adjusted  to  no  less  than  $ (basic)  nor 

more  than  $ (note  rate)  during  the 

remaining  term  of  this  (lease  or  occupancy 
agreement],  except  that  based  on  the 
escalation  clause  in  this  contract  these  rates 
may  be  changed  by  a  Farmers  Home 
Administration  approved  rant  or  occupancy 
charge  change." 

(Note  No.  1:  Eligible  b(MTOwen  with  LH  loans 
and  grants,  Plan  I  direct  RRH  or  insured  RRH 
loans  approved  before  August  1, 1968.  may 

omit  the  words  "no  less  than  S (Basic) 

nor  more  than"  from  the  last  sentence  of  the 
above  statement] 

"I  understand  that  every  effort  will  be 
made  to  provide  rental  assistance  so  long  as 
I  remain  eligible  and  the  rental  assistance 
agreement  between  the  (owner  or 
cooperative]  and  FmHA  remains  in  effect. 
However,  should  this  assistance  be 
terminated  I  may  arrange  to  terminate  this 
contract,  giving  proper  notice  as  set  forth 
elsewhere  in  this  (lease  or  occupancy 
agreement).** 

(Note  No.  2:  The  following  additional  clause 
is  needed  by  those  borrowers  with  Plan  I 
direct  or  insured  RiUl  loans  approved  before 
August  1, 1968.] 

"I  ftirthar  agree  that  should  i  be  permitted 
to  occupy  when  my  income  exceeds 
maximum  limits,  I  shall  pay  a  25  percent 
rental  rate  surcharge  in  addition  to  my  rental 
rate  of  S ." 
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6  For  leases  with  tenants  occupying  units 
in  which  borrowers  are  operating  under  Plan 
I  either  with  or  without  interest  credit 
approved  on  or  ai^er  August  1. 1968: 

"I  understand  and  agree  that  my  rent  rate 

of  S (includes)  (excludes)  my  cost  of 

utilities.  I  further  understand  and  agree  that 
should  I  be  permitted  to  occupy  when  my 
income  exceeds  maximum  limits,  I  shall  pay 
a  25  percent  rental  rate  surcharge  in  addition 
to  my  rental  rate." 

7  For  leases  or  occupancy  agreements  in 
projects  which  borrowers  are  operating  under 
Plan  II  Interest  Credit  Only: 

"I  understand  and  agree  that  my  gross 
monthly  contribution  as  determined  on  the 
latest  Form  FmHA  1944-8,  which  must  be 
attached  to  this  contract,  for  [rent  or 
occupancy  charge]  and  utilities  will  be  $ . 

If  I  pay  any  or  all  utilities  directly  (not 
including  telephone  or  cable  TV),  a  utility 

allowance  of  S will  be  deducted  from  my 

gross  monthly  [rent  or  occupancy  charge] 
except  that  I  will  pay  not  less  than  the  basic 
rent  nor  more  than  the  note  rate  [rent  or 
occupancy  charge)  stated  below.  My  net 
monthly  [rent  or  occupancy  charge]  will  be 

S .  I  understand  that  should  I  receive 

rental  subsidy  benefits  (interest  credit)  to 
which  I  am  not  entitled,  I  may  be  required 
to  make  restitution  and  I  agree  to  pay  any 
amount  of  benefit  to  which  I  was  not  entitled. 
I  also  understand  and  agree  that  my  monthly 
tenant  (rent  or  occupancy  charge]  under  this 
[lease  or  occupancy  agreement]  may  be  raised 
or  lowered  based  on  changes  in  the 
household  income,  failure  to  submit 
information  necessary  to  certify  income, 
changes  In  the  niunber  and  age  of  persons 
living  in  the  household,  and  on  the 
escalation  clause  in  this  contract.  My  [rent  or 
occupancy  charge]  will  not,  however,  be  less 

than  $ (basic)  nor  more  than  S (note 

rate)  during  the  term  of  this  contract,  except 
that  based  on  the  escalation  clause  in  this 
[lease  or  occupancy  agreement],  these  rental 
rates  or  occupancy  charges  may  be  changed 
by  a  Farmers  H(Mne  Administration  approved 
(rent  or  occupancy  charge]  change." 

8  Leases  used  by  borrowers  with  LH 
loans  and/or  grants  will  use  the  following 
additional  clauses: 

a    "I  understand  that  the  project  is 
operated  and  maintained  for  the  purpose  of 
providing  housing  for  domestic  farm  laborers 
and  their  immediate  families.  1  do  hereby 
certify  that  a  substantial  portion  of  my 
immediate  femily  income  is  and  will  be 
derived  from  farm  labor.  I  further  understand 
that  domestic  farm  labor  means  persons  who 
receive  a  substantial  portion  of  their  income 
as  laborers  on  farms  in  the  United  States  and 
either  are  citizens  of  the  United  States,  or 
reside  in  the  United  States,  Puerto  Rico,  or 
the  Virgin  Islands,  after  being  legally 
admitted  for  permanent  residence  therein, 
and  may  include  the  immediate  families  of 
such  persons.  Laborers  on  farms  may  include 
laborers  engaged  in  handling  agricultural 
commodities  while  in  the  unprocessed  stage. 
It  also  includes  labor  for  the  production  of 
aquatic  organisms  under  a  controlled  or 
selected  environment" 

b    "I  agree  that  if  my  household  income 
ceases  to  be  substantially  from  farm  labor  for 
reasons  other  than  di:>ability  or  retirement,  I 


will  vacate  my  dwelling  after  proper 
notification  by  the  owner." 

9    All  leases,  including  all  renewal  leases, 
shall  contain  the  following  clause: 

"It  is  understood  that  the  use,  attempted 
use,  or  possession,  manufacture,  sale,  or 
distribution  of  an  illegal  controlled  substance 
(as  defined  by  local.  State,  or  faderal  law) 
while  in  or  on  any  part  of  this  apartment 
complex  or  cooperative  is  an  illegal  act.  It  is 
fiirther  understood  that  such  action  is  a 
material  lease  violation.  Such  violations 
(hereafter  called  a  "drug  violation")  may  be 
evidenced  upon  the  admission  to  or 
conviction  of  a  drug  violation. 

The  landlord  may  require  any  lessee  or 
other  adult  member  of  the  tenant  household 
occupying  the  unit  (or  other  adult  or 
nonadult  person  outside  the  tenant 
household  who  is  using  the  unit)  who 
conunits  a  drug^iolation  to  vacate  the  leased 
unit  permanently,  within  timeframes  set  by 
the  landlord,  and  not  thereafter  enter  upon 
the  landlord's  premises  or  the  lessee  unit 
without  the  landlord's  prior  consent  as  a 
condition  for  continued  occupancy  by 
memlwrs  of  the  tenant  household.  The 
landlord  may  deny  consent  for  entry  unless 
the  person  agrees  to  not  commit  a  drug 
violation  in  the  future  and  is  either  actively 
participating  in  a  counseling  or  recovery 
program,  complying  with  court  orders  related 
to  a  drug  violation,  or  completed  a 
counseling  or  recovery  program. 

The  landlord  may  require  any  lessee  to 
show  evidence  that  any  nonadult  member  of 
the  tenant  household  occupying  the  unit, 
who  committed  a  drug  violation,  agrees  to 
not  commit  a  drug  violation  in  the  future, 
and  to  show  evidence  that  the  person  is 
either  actively  seeking  or  receiving  assistance 
through  a  counseling  or  recovery  program, 
complying  with  court  orders  related  to  a  drug 
violation,  completed  a  counseling  or  recovery 
program  within  timeframes  specified  by  the 
landlord  as  a  condition  for  continued 
occupancy  in  the  unit.  Should  a  further  drug 
violation  be  committed  by  any  nonadult 
person  occupying  the  unit  the  landlord  may 
require  the  person  to  be  severed  from  tenancy 
as  a  condition  for  continued  occupancy  by 
the  lessee. 

If  a  person  vacating  the  unit,  as  a  result  of 
the  above  policies,  is  one  of  the  lessees,  the 
person  shall  be  severed  from  the  tenancy  and 
the  lease  shall  continue  among  any  other 
remaining  lessees  and  the  landlord.  The 
landlord  may  also,  at  the  option  of  the 
landlord,  permit  another  adult  member  of  the 
household  to  be  a  lessee. 

Should  any  of  the  above  provisions 
governing  a  drug  violation  be  found  to  violate 
any  of  the  laws  of  the  land  the  remaining 
enforceable  provisions  shall  remain  in  effect. 
The  provisions  set  out  above  do  not  supplant 
any  rights  of  tenants  afforded  by  law. 

C    Special  lease  clause. 

1    Handicapped  accessible  units  occupied 
by  those  not  needing  specially  designed 
features.  A  clause  should  be  used  in  addition 
to  the  required  clauses  in  the  special 
situation  where  management  temporarily 
assigns  a  nonhandicapped  households  to 
occupy  a  handicapped  accessible  unit 
specially  designed  for  handicapped 
households  under  the  conditions  of 


paragraph  VI D  2  g  of  this  exhibit.  Any 
agreements  between  the  landlord  and  the 
tenant  concerning  who  bean  the  costs  of 
moving  to  another  suitably  sized  vacant  unit 
should  be  documented. 

"I/we  acknowledge  that  I/we  am/ are 
occupying  a  designated  handicapped 
accessible  unit.  I/we  acknowledge  that 
priority  for  such  units  is  given  to  those 
needing  special  physical  design  faatures.  1/ 
we  acknowledge  that  I/we  am/are  permitted 
to  occupy  the  unit  until  management  issues 
a  notice  that  a  priority  applicant  is  on  the 
waiting  list  and  that  I/wa  must  move  to 
another  suitably  sized  vacant  unit  in  the 
project.  Upon  receiving  this  notice,  I/we 
agree  to  move  at  [my/our  own]  [shared  (as 
agreed)]  [project]  expense  within  30  calendar 
days  to  the  suitably  sized  vacant  unit  within 
the  project,  if  one  is  available.  I/we  further 
understand  my/our  rental  rate  will  change, 
when  appropriate,  to  the  rental  rate  for  the 
unit  1/we  move  to  and  this  lease  will  be 
modified  accordingly." 

2    Prepayment  subject  to  restrictive-use 
covenants.  Upon  FmHA  approval  and 
acceptance  of  a  prepayment,  subject  to 
restrictive-use  covenants,  the  landlord  will 
ensure  all  existing  tenant  leases  and  renewals 
of  such  leases  are  amended  to  include  the 
following  provisions: 

"As  a  condition  of  the  Govenunent's 
approval  of  a  request  to  accept  early  payment 
on  notes  owed,  the  tenant  household  is 
protected,  to  the  extent  herein  disclosed, 
against  involuntary  displacement  (except  for 
good  cause)  and  against  having  the  tenant 
household  contribution  level  (rent) 
materially  increased  until  [insert  a  date  20 
years  from  the  date  of  the  last  FmHA  loan  or 
servicing  action  making  the  loan  subject  to 
prepayment  restrictions,  or  insert  "the  tenant 
household  decides  to  move"  depending  on 
the  restrictive-use  provision  accepted  by  the 
owner  (see  S  1965.215(e)(5)  of  subpart  E  of 
part  1965  of  this  chapter)].  Specifically,  the 
tenant  household  contribution  level  (rent) 
must  be  consistent  with  those  necessar>'  to 
maintain  the  project  for  low-  and  moderate- 
income  tenants.  Those  tenant  households 
whose  tenant  household  contribution  level 
(rent)  did  not  exceed  30  percent  of  their 
monthly  adjusted  income  at  the  time  the 
prepayment  was  accepted,  may  have  their 
tenant  household  contribution  level  (rent) 
raised  to  the  lesser  of  30  percent  of  their 
monthly  adjusted  income  or  10  percent  of 
their  gross  monthly  income  per  year.  Those 
tenant  households  whose  tenant  household 
contribution  level  (rent)  exceeded  30  percent 
of  their  monthly  adjusted  income  at  the  time 
the  prepayment  was  accepted,  may  have  their 
tenant  household  contribution  level  (rent) 
raised  to  the  lesser  of  the  latest  U.S. 
Consumer  Price  Index  or  10  percent  per 
year." 

D    Other  lease  provisions.  All  leases  or 
occupancy  agreements  must  contain 
provisions  covering: 

1  Names  of  the  parties  to  the  contract  and 
all  individuals  to  reside  in  the  unit  and  the 
identification  of  the  unit. 

2  The  amount  and  due  date  of  monthly 
contributions,  including  occupancy 
surcharge  levied,  if  any. 


Rogister  /  Vol.  58,  No.  145  /  Friday,  July  30,  1993  /  Rules  and  Regulations 


3  Aay  paaalty  for  late  paynmit  of 
monthly  coaWboboas  aooordlog  lo 
paragraph  IX  B  of  this  exkibit. 

4  TbautilitiM  and  quaotttiM  thereof  and 
tha  nrvicM  and  aquipmant  to  be  funiishad 
to  the  teoant  or  n>w>^*'  by  the  management 
or  coopamtive  and  tha  tenant's  or  member's 
responsibility  to  pay  utility  chaiges  promptly 
whandu& 

5  Tha  procasi  by  which  coatribution  and 
eligibility  for  occupancy  shall  be  determined 
and  redetermined  including: 

a  The  frequency  of  such  contribution  and 
eligibility  detenninatioDa. 

b    The  information  which  tha  tenant  or 
member  shall  supply  to  petmit  such 
determinatioiu:  Usually,  income  verification; 
names  and  ages  of  household  members;  in 
congregate  facilities,  only  that  essential 
information  about  the  person's  request  for 
provided  ser»ice(s)  to  detetmlDa  whether  the 
project  provides  the  services  requested  by  the 
applicant/tenant  and/or  to  determine  how  to 
best  serve  the  applicant's/tenant's/member's 
request  with  reasonable  acoomtnodation, 
referral  services,  etc.  In  the  case  of  a  group 
home,  the  information  may  also  include  an 
assessment  by  a  professional  medical 
examiner  or  practitioner,  social  service 
caseworker,  representative  of  an  advocacy 
group,  member  of  the  clergy,  etc. .  that  the  ' 
tenant/applicant  provides  to  support  the 
application  or  recertification  for  housing  and 
servicas. 

c    The  standards  by  which  rents  or 
occupancy  diarge,  eligibility,  and 
appropriate  dwelling  unit  size  shall  be 
determined. 

d  Tenant's  household  agreement  to  move 
to  a  unit  of  appropriate  sise  if  the  household 
siaa  changes. 

a    The  circumstances  under  which  a 
tenant  or  member  may  request  a 
redetermination  of  tenant  contribution. 

f    The  affsct  of  misrepreseotatioo  by  the 
tenant  or  member  of  tha  facts  upon  which 
contributions  or  eligibility  detertninatioos  are 
based. 

g    The  time  at  which  shelter  cost  chants, 
contribution  changea,  or  notica  of 
ineligibility  shall  become  effective. 

6  The  limitation  upon  ttke  tenant  or 
member  of  the  right  to  the  use  and  occupancy 
of  the  dwellings.  Limitations  nay  not  be 
discrimioatory  in  nature. 

7  The  responsibilities  of  the  tenant  or 
member  in  the  maintenance  of  the  dwelling 
and  the  obligation  for  intentional  or  negligsnl 
failure  to  do  so. 

8  Agreement  of  management  or 
cooperative  to  accept  a  tenant  or  member 
contributioo  without  r^ard  lo  any  other 
chaigaa  o%*ed  by  tenant  or  member  to 
management  or  cooperative  and  to  seek 
separate  legal  remedy  for  the  collection  of 
any  other  charges  which  may  accrue  lo 
management  from  tenant(s)  or  memberfs). 

9  The  respoosibility  of  maaageoMnt  to 
maintain  the  buildings  and  any  common 
areas  in  a  decent,  safe,  and  sanitary  oonditioa 
in  accordance  with  local  housing  codes  and 
FmHA  regulations,  and  its  liabilities  far 
failure  to  do  so. 

10  The  responsibility  of  management  or 
cooperative  to  provide  the  tenant  or  member 
with  a  written  siatemcnt  of  the  condition  of 


the  dwelling  unit  (when  the  tenant  or 
member  initially  enters  into  occupancy  and 
whan  vacating  the  dwelling  unit],  and  the 
conditions  under  which  the  tenant  or 
member  may  participate  in  the  inspection  of 
the  premises  which  is  the  basis  for  such 
stalament 

1 1  The  circumstances  under  which 
managament  or  the  cooperative  may  enter  the 
premises  during  tha  tenant's  or  member's 
possession  thereof,  including  a  periodic 
inspection  of  the  dwelling  unit  as  a  part  of 

a  preventive  maintenance  program. 

12  Responsibility  of  tenant  or  member  to 
advise  management  or  the  cooperative  of  any 
planned  absence  for  an  extended  par>od. 
usually  2  weeks  or  more. 

13  Agreement  that  tenant  or  member  may 
not  let  or  sublet  all  or  any  part  of  the 
premises  without  the  consent  uf  management 
or  cooperative  and  FmHA.      ^ 

14  Undantanding  that  should  the  RRH 
project  be  sold  to  a  buyer  approved  by 
FmHA,  tha  lease  will  be  transferred  to  the 
new  owner. 

15  The  formalities  that  shall  be  observed 
by  management  or  the  cooperative  and  the 
tenant  or  member  in  giving  notice  one  to  the 
other  as  may  be  called  for  under  the  terms 
of  the  lease  or  occupancy  agreement. 

16  Tha  circumstances  under  which 
management  or  the  cooperative  may 
terminate  the  lease  or  occupancy  agreement, 
all  limited  to  good  cause,  and  the  length  of 
notice  required  for  the  tenant  or  member  to 
exercise  the  right  to  terminate. 

17  The  procedure  for  handling  tenant's  or 
member's  abandoned  property  as  provided 
by  State  law. 

1 8  Disposition  of  lease  or  occupancy 
agreement  if  building  becomes  uninhabitable 
because  of  hn  or  other  disaster.  Right  of 
owner  or  cooperative  to  repair  or  rehabilitate 
tha  building  within  a  certain  period  or 
temiinale  the  lease  or  occupancy  agreement 

19  The  agreement  that  any  tenant  or 
member  grievance  or  appeal  frrxn 
management's  or  cooperative's  decision  shall 
be  reiiolved  in  accordance  with  procedures 
consistt^nt  with  FmH.^  regulations  covering 
such  procedures  which  are  posted  in  tha 
rental  ofTice  or  at  the  cooperative. 

20  That  the  lease  may  be  terminated  by 
the  tenant,  with  30  days  notice,  prior  to 
expiration  of  its  term  for  'Igood  cause"  such 
as  moving  to  another  location  far 
employment,  loss  of  job,  severe  illness,  death 
of  spouse,  or  other  reasons  customary  or 
mandatory  in  the  community,  or  after 
notification  by  RKH  borrotver  of  intent  to 
prepay.  The  prior  notice  no  which  a 
cooperative  member  may  cancel  an 
occupancy  agreement  for  "good  cause"  shall 
be  4  months. 

21  The  usual  signature  clause  attesting 
that  the  lease  or  occupancy  agreement  has 
been  executed  by  the  parties. 

E    Prohibited  lease  or  occupancy 
agreement  clauses.  Clauses  in  the 
classifications  listed  below  shall  not  be 
included  in  any  lease  or  occupancy 
agreement 

1    Confession  ofjudffiient.  Prior  consent 
by  tenant  or  member  to  any  lawsuit  the 
landlord  or  board  may  bring  against  the 
tenant  or  member  in  connection  with  the 


lease  or  occupancy  agreement  and  to  a 
judgment  in  favor  of  the  landlord  or  board. 

2  Distraint  for  rental  or  occupcmcy  charge 
or  other  charges  Authorization  to  the 
landlord  or  cooperative  board  to  take 
property  of  the  tenant  or  member  and  hold 

it  as  a  pledge  until  the  tenant  or  member 
performs  any  obligation  which  the  landlord 
has  determined  the  tenant  or  member  has 
failed  to  perform. 

3  Exculpatory  clause.  Agreement  by 
tenant  or  member  not  to  hold  the  landlord  or 
landlord's  agents  or  cooperative  board  liable 
for  any  acts  or  omissions  whether  intentional 
or  negligent  on  the  part  of  the  landlord  or  the 
landlord's  authorized  representative  or 
agents  or  the  cooperative  board. 

4  Waiver  of  legal  notice  by  tenant  or 
member  prior  to  actions  for  eviction  or 
money  judgments.  Agreement  by  tenant  or 
member  that  the  landlord  or  board  may 
institute  suit  without  any  notice  to  the  tenant 
or  member  that  the  suit  had  been  filed. 

5  Waiver  of  legal  proceedings. 
Authorization  to  the  landlord  or  board  to 
evict  the  tenant  or  member  or  hold  or  sell  the 
tenant's  or  member's  possessions  whenever 
the  landlord  or  board  determines  that  a 
breach  or  default  has  occurred. 

6  Waiver  of  jury  trail  Authorization  to 
the  landlord's  or  board's  lawyer  to  appear  in 
court  for  the  tenant  or  member  and  to  waive 
the  tenant's  or  member's  right  to  trail  by  jury. 

7  Waiver  of  right  lo  appeal  judicial  error 
in  legal  proceedings.  Authorization  to  the 
landlord's  or  board's  lawyer  to  waive  the 
tenant's  or  member's  right  to  appeal  on  the 
ground  of  judicial  error  in  any  suit  or  the 
tenant's  or  member's  right  to  file  a  suit  in 
equity  to  prevent  the  execution  of  a 
judgment. 

8  Tenant  or  member  chargeable  with 
costs  or  legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  or  member  to  pay 
attorney's  fees  or  other  legal  costs  whenever 
the  landlord  or  board  decides  to  take  action 
against  the  tenant  or  member  even  though  the 
court  finds  in  favor  of  the  tenant  or  member. 
(Omission  of  this  clause  does  not  mean  that 
the  tenant  or  member,  as  a  party  to  a  lawsuit, 
may  not  be  obligated  to  pay  attorney's  fees 

or  other  costs  if  the  tenant  or  member  loses 
the  suit.) 

F    Modification  of  lease  or  occupancy 
agreement  and  notification  to  tenants  or 
members,  i'he  landlord  or  board  may  modify 
the  terms  and  conditions  of  the  lease  or 
occupancy  ag-oement  with  FmHA  prior 
consent,  effective  at  the  end  of  the  initial 
term  or  a  succe.ssive  term,  by  serving  an 
appropriate  notice  on  the  tenant  or  members, 
together  with  the  tdnder  of  a  revised  lease  or 
occupancy  agreement  or  an  addendum 
revising  the  existing  lease  or  occupancy 
agreement.  This  notice  and  tender  shall  be 
delivered  to  the  tenant  or  member  either  by 
first-class  mail,  properly  stamped  and 
addressed  or  hand-delivered  to  the  premises 
to  an  adult  member  of  the  household.  The 
date  on  which  the  notica  shall  be  deemed  to 
be  received  by  the  tenant  or  member  shall  be 
the  date  on  which  the  first-class  letter  is 
mailed  or  the  date  on  which  the  copy  of  the 
notice  is  delivered  to  the  premises.  The 
notice  must  be  received  at  least  30  days  prior 
to  the  last  date  on  which  the  tenant  or 
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member  has  the  right  to  terminate  the 
occupancy  without  executing  the  revised 
lease  or  occupanry  agroeroent.  The  notice 
must  advise  tne  tenants  or  members  that  they 
may  appeal  modifications  to  the  lease  or 
occu{Mncy  agreement  in  accordance  with 
subpart  L  of  part  1944  of  this  chapter  if  the 
modification  will  result  in  a  denial, 
substantial  reduction,  or  tensioation  of 
benefits  being  received.  The  same 
notification  wrill  be  applicable  to  any  changes 
in  the  rules  and  regulations  for  the  project 

G    Occupancy  rules  and  infonnative 
material.  bccu()ancy  rules  establish  the  basis 
for  the  management-tenant  or  member 
relationship.  Occupancy  rules  and 
regulations  must  be  provided  and  explained 
by  the  project  management  to  enable  the 
tenant  or  mnnber  to  understand  the 
purposes,  objectives,  and  standards  of  the 
project  The  rules  will  be  approved  by  the 
PmHA  State  Director  or  designee,  generally 
together  with  the  project  management  plan, 
management  agreement,  and  leaae  or 
occupancy  agreement  form. 

1  All  rules  for  occupancy  and  rent  or 
occupancy  charge  structures  will  be  in 
writing  posted  conspicuously  in  the 
borrower's  and/or  manager's  offices  and 

f>rovided  to  each  tenant  or  member  with  tha 
ease  or  occupancy  agreement 

2  Proposed  changes  of  any  rules  fior 
occupancy  must  be  made  available  to  each 
tenant  at  member  at  least  30  days  in  advance 
of  implementation,  and  tenants  or  members 
must  be  advised  that  they  may  appeal 
changes  in  accordance  with  FmHA  tenant 
grievance  and  appeals  procedure  subpart  L  of 
part  1944  of  this  chapter. 

3  Landlords  or  cooperatives  may  not 
place  unreasonable  restrictions  on  residents 
desiring  to  use  federally  financed  community 
rooms  for  their  enjoyment  No  rule  may 
infringe  on  the  ri^ts  of  the  rental  tenants  to 
organize  an  association  of  tenants.  Such 
associations  may  be  organized  to  bargain 
with  management,  as  well  as  to  act  socially 
and/or  provide  for  the  welfare  of  its 
members.  The  project  management  person  or 
organization  should  be  available  and  willing 
to  work  with  a  tenant  organization.  Examples 
of  unreasonable  restrictions  include  rules 
requiring  management  representatives  to  be 
present  in  order  to  use  community  rooms, 
rules  barring  tenant  or  cooperative 
organizational  meetings  frtim  using  the 
rooms,  or  rules  requiring  management 
representatives  to  be  present  at  any  resident 
organizational  meeting  held  in  commimity 
rooms. 

4  Rules  may  be  promulgated  that  prohibit 
activities  which  are  detrimental  to 
management,  tenants  and  members.  Sudi 
activities  include  threats  to  the  health  or 
safety  of  other  tenants  or  members  or  the 
employees  of  the  borrower,  interference  with 
the  quiet  enjoyment  of  the  premises  by  other 
tenants  or  members,  or  damage  to  the 
physical  structure  of  the  project. 

5  The  borrower  may  choose  to  provide 
rules  for  noneldetly  projects  that  either 
permit  or  exclude  pets  except  that  no  rules 
may  be  promukated  that  would  prohibit  the 
occupancy  of  a  nouaehold  memmr  who 
requiraa  tM  seivicet  of  a  servioa  animal  to 
achieve  the  mnmal  function  of  that 
houaahold  member. 


6  For  each  RRH  project  or  portion  of  a 
project  specifically  designated  for  the  elderly, 
the  borrower  must  have  established  project 
rules  permitting  elderly,  handicapped,  or 
disabled  tenants  to  keep  ctimmonly  accepted 
household  pets.  These  pet  rules  are  to  be 
governed  by  the  following  guidelines: 

a    Pet  rules  must  not: 

(1)  Prohibit,  prevent,  restrict,  or 
discriminate  against  any  tenant  who  owns  or 
keeps  a  pet  in  their  apartment  unit,  with 
respect  to  continued  occupancy  in  the  project 
unless  the  approved  project  pet  rules  are 
violated. 

(2)  Prohibit,  prevent,  restrict,  or 
discriminate  against  any  applicant  who  owns 
a  pet  with  respect  to  obtainUig  occupancy  In 
the  project 

(3)  Charge  an  extra  monthly  rental  charge 
for  pets. 

b    Borrowers  with  operational  projects 
must  consult  with  the  tenants  of  the  project 
when  revising  pet  rules  and  retain 
documentation  on  how  the  consultation 
process  was  conducted. 

c.    Borrowers  with  new  projects  will 
establish  pet  rules  prior  to  occupancy,  but 
may  revise  those  rules  based  on  tenant 
comments  and  suggestions  received  after 
rent-up  begins. 

d    Pet  rules  will  be  approved  by  FmHA  as 
part  of,  or  an  amendment  to,  the  project 
lease.  FmHA  approval  will  be  granted  when 
the  rules  meet  the  provisions  end  intent  of 
this  subparagraph. 

e  Pet  rules  will  be  reasonable  and  will  be 
wrritten  to  consider  at  tha  least  the  following 
factors: 

(1 )  Density  of  project  units. 

(2)  Pet  size. 

(3)  Type  of  pet 

(4)  Potential  financial  obligations  of 
tenants  who  own  or  keep  pets. 

(5)  Standards  of  pet  care. 

(6)  Pet  exercise  areas. 

(7)  State  and  local  animal  laws  or 
ordinances. 

(8)  Liability  insurance. 

f   Pet  rules  must  allow  the  borrowrer  or 
project  manager  authorization  to  remove 
Erom  the  project  any  pet  whose  conduct  or 
condition  is  duly  determined  to  constitute  a 
nuisance  or  threat  to  the  health  or  safety  of 
other  tenants  or  members  in  the  project  or 
persons  in  the  suirovtnding  community. 

7  Initial  rules  will  be  attached  to  the  lease 
or  occupancy  agreement  Approval  by  FmHA 
far  changers  and  additicms  may  be  requested 
as  needed. 

8  The  following  items  illustrate  areas  that 
are  among  those  which  should  be  addressed 
in  rules  or  infoimativa  materials  developed 
by  management  and  provided  to  all  tenants 
or  members  prior  to  move-in: 

a    Explanation  of  rights  and 
responsibilities  under  the  lease  or  occupancy 
agreement  Where  a  non-English  langu^  is 
common  to  a  project  area,  a  lease  or 
occupancy  agreement  written  in  that 
language  shmild  also  be  provided. 

b    Rent  payment  or  occupancy  charge 
polidei  and  procedures  should  be  fully 
explained. 

c    Policy  on  periodic  inspection  of  units. 

d    Reaponding  to  tenant  or  member 
complaints. 


e    Maintenance  request  procedure. 

f    Project  services  and  Cacilities  available 
to  tenants  or  members. 

g    Office  location,  hours,  and  emergency 
telephone  numbers. 

h    Map  showing  location  of  oommimlty 
Cscilities  including  schools,  health  care, 
libraries,  parks,  eta 

i    Restrictions  on  storage  and  prohibition 
against  abandoning  vehicles  in  the  prefect 
area. 

j    A  rental  project  newsletter  or  other 
printed  material  distributed  to  potential 
tenants  or  the  public.  If  a  newsletter  at  other 
printed  material  is  desired,  it  must  contain 
an  appropriate  nondiscrimination  statement, 
or  fair  housing  slogan  or  logotype. 

k    Community  and  public  transportation 
schedules. 

9  Tenant  or  member  may  be  permitted  to 
have  a  guest(s)  visit  their  household. 
However,  the  landlord  reserves  the  right  to 
request  a  recorded  declaration  of  domicile  or 
proof  of  domicile  if  it  is  suspected  that  the 
guest  is  an  unauthorized  household 
occupant.  Such  suspicion  may  arise 
whenever  an  adult  person(s)  is  making 
reoccurring  visits  or  one  continuous  visit  of 
14  days  and/or  nights  In  a  45-day  period 
without  prior  notification  of  the 
management.  Should  the  tenant  or  person  in 
question  not  provide  the  requested 
information  needed  to  confirm  other 
domicile,  or  should  the  fects  be  sufficient  to 
evidence  domicile  in  the  project,  then  the 
landlord  may  consider  such  person(s]  a 
member  of  the  tenant  household  and  may 
enforce  any  lease  covenants  shown  to  be 
broken  and/or  require  recertification. 

10  No  provisions  may  be  incorporated 
into  occupancy  rules  that  would  discriminate 
against  or  otherwise  deny  equal  opportunity 
to  any  p>erson  (whether  the  tenant  or  a  parson 
associated  with  the  tenant)  in  the  terms, 
conditions,  or  privileges  of  rental  of  a 
dwelling  unit,  or  in  the  provision  for  services 
or  facilities  in  connection  wherewith, 
because  of  race,  color,  religion,  sex,  familial 
status,  National  origin,  or  handicap. 

1 1  The  borrower  must  establish  and 
enforce  rules  to  ensure  there  are  reasonable 
accommodations  to  [arsons  who  ore 
handicapped  or  disabled. 

H    Security  deposits. 

1    Security  deposits  are  encouraged  and 
they  should  be  used  when  it  is  reasonable 
and  customary  for  the  area  for  assurance  of 
rental  payment  or  charges  for  damages.  The 
amoimt  of  security  deposits  must  be  reflected 
in  the  borrower's  management  plan  and  may 
not  be  changed  without  the  written  consent 
of  the  FmHA  Servicing  Official.  When 
seciirity  deposits  are  used,  they  should  not 
exceed  an  amount  equal  to  the  net  tenant 
contribution  for  one  month  or  basic  rent, 
whichever  is  greater.  Families  receiving  a 
HUD  rental  subsidy  mtIII  pay  security 
deposits  according  to  HUD  requirements.  In 
an  elderly  project  the  amount  of  additional 
security  deposit  for  pets  must  be  reasonable 
and  not  designed  to  prt>hibit  or  discourage 
tenancy  but  in  no  case  should  it  exceed  the 
basic  rent  of  the  project.  Where  a  service 
animal  is  necessary  for  the  normal  functioo 
of  a  household  member,  an  additional 
security  deposit  far  the  animal  may  not  be 
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diused.  A  mambanhlp  fw.  wnial  to  one 
month'*  occupwicy  chugB.  will  be  required 
from  mainbwB  of  a  cooperative. 

2  Security  depoeits  for  pertonc  eligible 
far  RA  or  Se^ion  8  aMictance  shall  be 
admialstered  in  a  aaanner  to  prevent 
hardship  oo  the  household.  If  such  tenants  or 
members  cannot  pay  the  full  amount 
initially,  they  may  be  given  tenns  that  may 
ordinirily: 

a    For  RRH  proiects.  not  exceed  a 
downpeymMit  of  30  percent  of  adjusted 
monthly  income  plus  S15  per  month  or  that 
amount  needed  monthly  to  complete  the 
security  deposit  vdthln  3  months,  whichever 
is  grealar  (landlords  may  provide  payment 
over  loogsr  terms  if  desired).  For  RCH 
proiects,  not  exceed  an  initial  payment  of  $25 
plus  the  amount  needed  montUy  to  complete 
the  membership  be  within  3  months  (longer 
terms  may  be  permitted  if  desired  by  the 
project).  Should  Installments  not  be  met,  the 
total  security  deposit  charge  may  become  due 
and  payable  in  hxlL 

b    For  low-income  tumworkers  In  an  LH 
project,  not  exceed  $25  downpayment  and 
$15  per  month  until  an  equivalent  of  one 
month's  project  rent  is  reached.  In  the  case 
of  migrants  who  will  occupy  the  units  for  a 
short  period  of  time,  exception  to  this  policy 
by  Fn^tA  may  be  made  upon  written  request 
tram  the  boriowei  when  it  is  shown  that  such 
deposits  need  to  be  raised  to  protect  the 
interest  of  the  fovemment  and  it  will  not 
create  a  hardship  on  the  tenants. 

3  Security  deposits  or  membership  fees 
shall  be  handled  in  accordance  with  any 
State  or  local  laws  governing  security 
d^Msits.  Both  security  deposits  and 
membership  fsee  shall  be  deposited  in  a 
separate  account  when  required  by  State  or 
local  law.  and  such  funds  must  be  held  in  a 
Federally  Insured  institution,  and  shall  be 
bandied  in  aooordanoe  with  any  State  or 
local  laws  govwning  such  deposits.  Funds  in 
the  security  deposit  account  shall  only  be 
used  far  autboriMd  purposes  u  intended  and 
represented  by  te  project  management  in  the 
maiisgiwnent  plan,  and  until  so  used,  shall  be 
held  by  the  borrower  in  trust  far  the 
respective  tenants.  Funds  in  the  membership 
fae  account  shall  only  be  used  for  authoriaed 
purpoees.  until  so  used,  shall  be  held  by  the 
borrower  in  trust  far  the  respective  members. 

4  Borrowers  may  assess  fair  and 
reasonable  chargss  to  the  security  deposit  or 
membership  fae  far  damage  and  Ion  caused 
or  allowed  by  the  tenant  or  member.  An 
itemixed  acowmtlng  for  such  charges  must  be 
presented  to  the  tenant  or  member  after  the 
move-out  inq>ectton  provided  far  in 
paiagnpb  X  B  2  of  this  exhibit,  unless  the 
tenant  or  member  has  abandoned  the 
property  and  his/her  whereabouts  are 
unknown  and  cannot  be  ascertained  after 
fsasonaMe  inquiiy. 

5  llie  owner  may  not  increase,  for 
persons  with  handicaps,  any  customarily 
required  security  or  membership  fae  deposit 
far  leatoiatkia  inada  to  earlier  modificatioiu 
that  permitted  the  handicapped  person's  foil 
enjoyment  of  the  dwelling  unit.  However, 
where  it  is  nscessaiy  in  orider  to  ensure  with 
reasonable  certainty  that  funds  will  be 
available  to  pay  far  the  restoration(s)  at  the 
end  of  the  occupancy,  the  boirowei  may 


negotiate  as  part  of  such  a  restoration 
agreement,  a  provision  requiring  that  the 
tenant  or  member  pay  into  an  interest  bearing 
escrow  account,  over  a  reasonable  period,  a 
reasonable  amount  of  money  not  to  exceed 
thp  cost  of  the  restoration(s).  The  interest  in 
any  such  account  shall  accrue  to  the  benefit 
of  the  tenant  or  member. 

1    Leases  for  Section  8  and  Section  8 
Rental  Oartificate  or  Rental  Voucher  tenants/ 
members.  Guidance  on  leases  for  such 
tenants/members  is  set  out  herein;  however, 
the  use  of  any  addendum  necessary  to  meet 
the  requirements  of  FmHA,  HUD,  or  other 
provider  of  subsidy  or  assistance  as  needed 
to  comply  wfith  the  requirements  of  any  such 
other  program,  may  be  used  as  needed. 
Whenever  conflicts  or  disputes  arise,  the 
servicing  ofTice  may  forward  a  request  for 
guidance  to  the  State  Director,  along  with  any 
recoounendation.  The  State  Director  may 
take  those  actioiu  necessary  to  resolve  the 
issue  tvith  the  advice  and  consent  of  the 
Office  of  the  General  Counsel. 

1  Borrowers/Management  agents  are 
encouraged  to  use  HUD  approved  lease 
agreements.  Evidence  of  HUD's  approval 
swnild  be  contained  in  the  borrower  casefile. 

2  The  HUD  approved  lease  must  include 
modifications  of  addenda  that  meet  the 
conditions  or  requirements  of  paragraphs  Vin 
A,  Bl.  B2.  and  83  of  this  subpart. 

3  An  FmHA-approved  lease  may  also  be 
used  when  acceptable  by  HUD  and  the  local 
housing  authority  when  this  option  proves 
more  practical. 

DC    Rent  or  Occupancy  Charge  Collection 
and  Account  Servicing:  Rents  or  occupancy 
diarges  should  be  due  on  the  first  day  of  eech 
month  of  the  lease  period.  The  time  and 
place  of  on-site  collection  and/or  the  correct 
address  for  payment  by  mail  should  be  well 
publicised  and  consideration  should  be  given 
to  an  after-hours  depository  if  needed. 

A    Receipts.  A  fc»m  of  serially-numbered 
receipts  shiwld  be  selected  for  use  and  the 
collection  agent  held  accountable  for  every 
receipt  Optional  collection  services  may  be 
considered  when  they  are  available. 

B    Delinquencies.  A  system  to  identify  and 
detect  unpaid  rants  or  occupancy  charges 
within  the  project  should  be  instituted  in  the 
management  plan  and  made  known  to 
tenants  in  their  lease.  The  borrower  may 
adopt  the  late  rental  payment  penalty  and 
grace  period  prescribed  by  State  law; 
otherwise,  they  may  not  exceed  a  grace 
period  of  10  days  Cram  the  rental  or 
occupancy  charge  due  date  and  not  have  the 
late  payment  penalty  exceed  the  highest  of: 

1  An  amount  up  to  $10  after  the  grace 
period,  or 

2  An  amount  equal  to  5  percent  of  the 
tenant's  gross  tenant  contribution  (GTC) 
(found  at  line  30  of  Form  1944-S)  after  the 
grace  period, 

3  Any  late  pesrment  policy  established 
should  address  unusual  situations  such  u 
tenants  receiving  income  from  Social 
Security,  pension  and  retirement  type  funds 
that  tenants  receive  routinely  in  the  iisw  days 
following  the  first  day  of  a  month.  A  5-day 
grace  period  following  the  usual  receipt  date 
of  such  payment  could  be  permitted. 

4  The  plan  should  also  address  any 
provisions  for  waivers  of  late  peyment 
penalty,  if  appropriate 


C    Recapture  of  improperly  advanced  RA 
and  interest  credit.  Rocapture  of  improperly 
advanced  RA  and  interest  credit  will  be 
processed  in  accordance  with  subpart  N  of 
part  1951  of  this  chapter. 

D    Project  late  fees  on  Predetermined 
Amortization  Sdtedule  System  (PASS) 
accounts. 

1  Project  late  fees  are  charged  on  PASS 
account  loan  payments  not  received  by 
FmHA  by  close  of  business  of  the  10th  day 
of  the  month  as  further  described  in 

S  1951.S10(cK2)  of  subpert  K  of  part  1951  of 
this  chapter. 

2  A  borrowrer  may  request  in  writing  a 
waiver  of  a  late  fee  according  to 

S 1951. 510(c)(2)  ofwbpart  K  of  part  1951  of 
this  chapter.  Borrowers  may  appeal  a  denial 
of  a  request  for  a  late  fee  waiver  under  the 
Agency's  uniform  appeal  procedures  set  out 
in  subpart  B  of  part  1900  of  this  chapter. 

3  Late  fee  wnrivers  are  determined  to  be  a 
benefit  to  the  borrower  entity  and  must  be 
reported  to  IRS  by  the  FmHA  Finance  Office. 

4  If  the  cause  of  the  late  fee  is  an  FmHA 
accounting  system  error,  the  FmHA  may 
suspend  sending  monthly  billings  to  the 
borrower  until  the  error  is  corrected.  If 
delinquency  persists  after  correcting  the 
error,  late  fees  will  be  charged.  Late  fees 
charged  as  a  result  of  FmHA  error  will  be 
administratively  corrected  and  not  reported 
to  IRS  by  the  FmHA  Finance  Office. 

5  Except  for  cooperatives,  project  late  fees 
are  not  a  project  expense.  Borrowers  shall 
record  a  line  item  entry  on  Form  FmHA 
1930-7  showing  late  fees,  ofiset  by  an  equal 
transfsr-in  of  the  borrower's  own  fonds  or  a 
reduction  of  the  borrower's  return  to  owner. 

X    Maintenance:  Mainteiunoe  is  the 
process  l^  which  a  project  is  kept  up  in  all 
respects  and  includes  land,  buildings,  and 
equipment.  Maintenance  responsibilities  will 
be  included  in  the  management  plan.  Proper 
maintenance  will  help  to  keep  a  good  image 
for  the  project,  help  to  minimize  vacancies, 
and  help  to  preserve  the  project.  Plans  and 
jMlicies  for  inspections,  efiiactive 
maintenance  and  repair  are  to  be  established 
at  the  outset  and  modified  periodically  as 
needed.  The  following  types  of  maintenance 
an  necessary: 

A    Routine  maintenance.  Routine 
maintenance  and  repairs  will  be  those  cost 
items  and  services  included  in  the  aimual 
budgets  to  be  paid  out  of  the  operations  and 
maintenance  expense  account  It  includes 
regular  maintenance  tasks  of  the  project  that 
can  be  prescheduled  or  planned  for,  based  on 
equipment  availability  and  property 
characteristics  tasks  performed  on  a  regular 
basis  to  maintain  the  appearance  of  the 
project  and  to  prevent  an  accumulation  of 
debris  and  subwequent  deterioration. 

B    Responsive  maintenance.  This  includes 
all  maintenance  tasks  performed  in  response 
to  either  requests  for  service  from  tenants  or 
memben  or  unplanned  breakdowns.  An 
essential  part  of  any  maintenance  system  is 
to  plan  for  requests  coming  from  the  dwrelling 
units  and  for  emergencies  occurring  in  the 
systems  serving  the  apartments.  The  project 
manager  or  the  ooopentive's  board  of 
directon  should  develop  a  plan  to  focus  on: 
who  receives  the  requests,  how  they  are 
handled,  how  q)ecific  employees  or  memben 
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•re  usigned  to  the  tasks,  and  what  kind  of 
ncords  an  kapt.  The  capacity  of  the  project 
manager  or  board  to  iwpoad  to  requasts  and 
emergencies  is  one  of  the  true  tests  of  a 
successful  maintenance  program. 

C    Awe/ifnv  jno/ntenance.  This  is  similar 
to  inspactioo  typo  maintenance.  Regular 
checking  and  servicing  of  equipment  and 
systems  is  done  as  required  by  service 
infbnnatitm.  Preventive  maintenance  of 
mechanical  systems,  building  exteriors, 
elevaton.  and  heating  and  cooling  systems  in 
projects  require  specially  trained  personnel. 
The  project  manager  should  establish 
biweekly  or  monthly  schedules  in  which  the 
routine  oiling,  adjusting,  replacing  of  filters, 
and  the  like  is  done  bawd  on  manufacturer's 
manuals  and  specifications. 

D    Long'tenn  maintenance  and 
replacement  (ctuable  depredation).  These 
•re  major  expense  items  which  normally  do 
not  occur  on  an  annual  basis  and  cannot  be 
afEorded  from  an  annual  budget  income. 
These  expenaes  include  items  such  as 
repaving  the  perking  lot  or  repainting  an 
entire  buikUng  or  prefect:  replacement  of 
furnishings  and  equipment,  including  such 
items  as  stoves,  refilgarators.  carpets.  «irater 
heaters,  fiiniaoaa,  etc.,  whenever  such 
replacements  are  beyond  the  capacity  of  the 
project  to  pay  out  of  the  nondal  operating 
budget  The  borrowar  may  request 
peinisskm  to  use  leseive  (bods  to  pay  for 
these  ajipausea  whan  they  occur.  However, 
use  of  fluids  out  of  the  reaarve  account  must 
be  praappnved  by  PknHA. 

B    Inspection  maintenaaoe.  These  are 
maintenance  inspections  performed 
periodically  to  disoovar  problems  before 
crisis  situatiaiM  develop.  The  following 
inspectioas  of  each  apaitmeut  should  be 
made  at  appropriate  times: 

1  hkrm-iu  inspection.  Before  move-in 
occurs,  the  management  and  the  applicant 
accepted  for  occupancy  should  together 
inspect  the  unit  to  be  occupied  and  agree 
upon  any  needed  repairs.  A  written 
Inspectkm  report  shall  be  piepered  and  a 
cofqr  retained  in  the  tenant's  or  member's 
file.  Any  of  the  identified  defldenciee  not 
coneded  prior  to  occupancy  should  be  noted 
on  the  lease  or  occupancy  agreement  at 
inspection  move-in  report  and  signed  by  the 
tenant  or  member  and  bacTOwer's  or 
cooperative's  representative. 

2  klove-aut  inspection.  An  inspection 
should  be  scheduled  vrith  the  tenant  or 
member  when  the  management  becomes 
awraie  that  the  tenant  or  member  is  moving 
out  or  has  vacated  the  unit  Whenever 
poasible.  die  inspectitm  should  be  performed 
after  the  furniture  has  been  moved  out  and 
before  any  portion  of  the  security  deposit  or 
membership  fse  is  returned  to  the  tenant  or 
member.  Any  repairs  or  costs  to  be  chaiged 
to  the  tenant  or  member  vriU  be  according  to 
the  tenns  of  the  leese  or  occupancy 
agreement  local  law,  and  regulations 
governing  security  deposits  or  membership 
fees  in  pu^raph  VU  H  of  this  exhibit 

3  Periodic  inspection.  An  inspection  of 
this  type  should  be  made  at  least  annually. 
The  borrower  should  make  provisions  in  the 
lease  ur  occupancy  agraemant  for  periodic 
inspectian  oftibe  units  as  a  part  ofa 


XI    Bent  or  Occupancy  Quirge  and/or 
Utility  Allowance  Changes:  It  may  be 
necessary  as  operating  costo  and/or  ravsoues 
fluctuate  to  consider  a  change  of  rental  or 
occupancy  charge  ratea  and/or  utility 
allowance  to  keep  the  pn^ect  viable.  Before 
any  change  of  rates  or  utility  allowancea  may 
occur,  prior  written  consent  of  PmHA  is 
required.  The  procedure  to  request  and 
implement  a  rental  or  occupancy  charge  and/ 
or  utility  allowance  change  is  spedfiadly 
covered  in  exhibit  C  of  tUs  subpart 
Xn    Borrower  Prefect  Budgets: 
A    Budget  development  and  preparation. 
Borrowers  are  responsible  for  developing 
project  budgets  using  past  actual  experiences 
in  developing  realistic  forecasts  of  projected 
project  operations.  The  budgets  must  nflect 
realistic  inoma  sourcee,  uses  and  amounts  of 
funds,  and  allow  realistic  vacancy  and 
contingency  factors.  Generated  fiuids  must  be 
sufficient  to  pey  the  forecasted  opanting 
costs  and  authociaad  expendituraa  of  the 
project  including  reaerves  and  return  on 
investment,  leaving  adequate  cash  on  hand  as 
a  nonnal  course  of  business.  When  the 
income  from  typical  project  operations 
(operatiaoal  income)  is  not  sufficient  to  meet 
the  normel  project  cash  requirsmants,  the 
boiTowei  is  resfxnsible  for  reducing 
expendituraa,  seeking  PmHA  consent  for 
authorixad  withdrawals  frtxn  the  reeerve 
account  and/or  providing  other  funds 
(noooperational  funds)  to  meet  project 
budget  requirements. 

1  Budgets  will  be  prepared  eooording  to 
the  instructions  contained  in  Poim  PmHA 
1930-7. 

2  Bonowers  an  required  to  develop  a 
project  budget  annually. 

3  Budgets  will  cover  a  12-month  period 
selected  hy  the  borrowei  that  is  to  be  the 
project  fiscal  year  of  operation. 

4  Separate  budgets  will  be  developed  for 
each  project  when  the  borrower  owns  mora 
than  one  MPH  project 

5  The  priority  order  of  planned  end 
actual  buoget  expenditures  vriU  be: 

a    CMtiol  operating  and  maintenance 
expenses, 
b    PmHA  debt  service, 
c    Reserve  account  requirements. 
d    Other  autliorixed  expenditures, 
e    Return  on  owner's  investment 

6  Project  funds  may  not  be  used  for 
borrower  organizational  expenses,  except  in 
the  case  of  a  cooperative  or  a  nonprofit 
organization. 

7  When  tenants  pay  their  own  utilities, 
an  updated  or  current  exhibit  A-4  to  subpart 
E  of  part  1944  of  this  chapter  is  to  accompany 
each  budget  submitted  to  PmHA  for  approval 
with  justification  to  either  retain  or  clumge 
the  utility  allowance(s).  ' 

8  When  plaimed  expenses  appear  to  be 
excessive  (such  as  when  expenses  at  any 
subtotal  level  on  the  budget  exceed  5  percent 
of  that  shown  for  typical  costs  for  the  area) 
for  the  area  baaed  on  cumnt  cost  data,  the 
PmHA  budgat  approval  official  may  requin 
justification  prior  to  any  approval  action. 
Such  justifications  may  include  evidence  that 
the  cost  is  in  line  with  what  othan  diaige  for 
the  same  or  aimilar  services  (Le.,  coat 
astimaleB  from  others,  summaries  of  rental 
housing  revenues  and  eiqiendituraa  fian 


Agency  or  third-party  souroea.  etc).  Sudi 
evidence  may  also  be  verified  by  the  Agency 
at  its  option.  When  diffsranoea  cannot  be 
mutually  resolved,  the  request  for  budget 
approval  may  be  denied  and  the  borrower  or 
the  borrower's  deaignaled  repreeentative  will 
be  advised  of  any  applicable  appeal  rights  in 
accordance  with  subpart  B  of  put  1900  of 
this  chapter.  Any  unapproved  expenditura 
actxially  paid  which  is  clearly  in  excess  ofa 
fair  and  equitable  amount  may  be  required  to 
be  rapaid  to  the  project  from  any  authorized 
return  on  owner's  investment  or  from 
nonproject  sources,  such  that  tenant  rents 
will  not  be  increased. 

B    Betum  on  investments  aathorited  by 
bonower'g  BBH  loan  agreement/resolution. 

1  Limited  profit  bonoweis  may  take  the 
ratum  authorized  for  Uie  project's  current 
budget  year  without  further  PmHA  approval 
under  the  following  conditions.  (NOTE:  This 
does  not  require  delaying  taking  a  return  on 
o%mer's  investment  pending  submission, 
review  and/or  action  on  any  required  audit 
by  Agency  officials): 

a    Payment  may  be  only  once  a  year  based 
on  the  project's  financial  condition  as  of  the 
end  of  the  project  fiscal  year.  Bonowers  an 
encouraged  to  draw  the  return  on  investment 
in  the  days  or  weeks  immediately  following 
the  close  of  the  fiscal  year.  The  return  on 
owner's  investment  must  be  taken  within  9 
months  of  the  last  day  earned,  except  when 
the  circumstances  described  in  paragraph  XI! 
B  2  a  of  this  exhibit  an  applicable. 

b    Payment  must  have  been  approved  aa 
part  of  the  borrower's  annual  budget  on  Porm 
PmHA  1930-7. 

c    The  project  must  produce  income  at 
approved  monthly  rental  rates  during  that 
year,  which  is  used  to  pey  for  the  pn^wt 
expenses  in  accordance  with  the  approved 
budget  and,  when  appropriate,  an  approved 
sen^ngplan. 

d    The  balance  in  the  raaerve  account 
must  be  on  schedule  less  any  authoriaed 
withdrawals  not  requiring  immediate 
redeposit  The  amount  of  reductitm  of  the 
annual  reeerve  requirement  approved  as  part 
of  a  servicing  plan  will  be  considered  like  an 
authorized  «rithdra«v«l  not  requiring 
redeposit 

e    Payment  of  the  return  may  not  produce 
a  negative  ending  year  unrestricted  cash 
balance  on  Porm  PmHA  1930-7. 

2  If  income  is  not  adequate  in  any  given 
fiscal  year  to  cover  payment  of  the  rotum  to 
owner,  PmHA  may  authoriae  a  vrell- 
documented  request  that  the  return  be  paid, 
provided: 

a    The  raturn  can  be  paid  from  excess 
funds  available  at  the  end  of  the  following 
fiscal  year  of  operation,  as  long  as  it  does  not 
result  in  a  nnt  incraaae  and  the  reserve 
account  is  current  less  authorized 
withdnvrals.  (Noncash  losses  of  the  bomnver 
entity  do  not  qualify  to  be  recouped  in 
following  years.)  This  option  is  authorized 
only  for  the  year  immediately  following  the 
year  in  whidi  the  return  was  not  paid.  The 
prior  year's  return  on  owner's  investment 
may  be  taken  first,  and  any  residual  left  to 
apply  to  the  current  year's  return  on  owner's 
investment  at  the  borrower's  option. 

b    Release  of  reserve  frmds  at  the  end  of 
the  current  budget  year  with  Servicing 
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Official  ■pprovil,  if  the  principlaa  tet  out  in 
ptngnpoa  XII B 1  b,  c,  and  d  of  this  exhibit 
are  met,  and  further  provided  that: 

(1)  The  raaarva  account  will  not  be  reduced 
below  the  amount  required  to  be 
accumulated  by  that  time  considering  any 
previously  authorized  withdra«vals  or 
adjustmenta;  and, 

(2)  During  the  next  12  months,  the  amount 
in  the  reaarva  account  will  not  likely  fell 
below  that  required  to  be  accumulated  by  the 
end  of  such  12-month  period. 

(3)  This  option  is  authorized  only  for  the 
year  immedutely  following  the  year  in  which 
the  return  infas  not  paid.  This  does  not  apply 
to  the  return  on  investment  waived  while  a 
special  market  rent  budget  is  in  effect. 

3  Borrowers  operating  under  a  servicing 
(workout)  plan  and/or  usUig  special  servicing 
market  rate  rmta  that  call  Cor  less  than  full 
debt  service  payment  to  PmHA  shall  forego 
and  cannot  recoup  the  annual  return  to 
owner  for  the  budget  year  that  such  plans  or 
rents  are  in  place. 

4  When  the  provisions  of  paragraph  XII  B 
1.  2  of  this  exhibit  are  not  met  only  because 
the  payment  was  not  earlier  approved  on 
Form  PmHA  193&-7,  and  the  conditions  are 
such  that  approval  can  now  be  made,  an 
adjusted  form  may  be  submitted  to  seek 
approval  of  the  retxun  on  owner's 
investment 

5  Should  the  return  to  owner  be 
suspected  or  discovered  as  being  improperly 
taken,  the  Agency  may  initiate  appropriate 
servicing  actions,  including  using  the 
authorities  set  out  in  subpart  N  of  part  1951 
of  this  chapter  and/or  FmHA  Instructions 
201 2-B  and/or  1940-M  (available  at  any 
FmHA  ofBce). 

C    AdvancBotent  (loan)  of  funds  to  a  RRH 
project  by  the  owner,  member  of  the 
organixation.  or  agent  of  the  owner 

1  Prior  written  approval  by  the  Servicing 
Ofiice  is  required.  Such  advances  may  be 
authorized  when  justified  by  unusual  short- 
teim  conditions.  When  conditions  are  not 
short-term  in  nature,  a  servicing  plan  may  be 
developed  and  advances  may  be  approved  in 
accxirdanoe  with  the  provisions  set  out  in 
subpart  B  of  part  1965  of  this  chapter. 
Justification  will  be  based  on  the  following: 

a    A  review  of  the  documented 
circumstances  and  the  project  operating 
budget  before  any  funds  are  advanced 
(loaned).  The  financial  position  of  the  project 
must  not  be  jeopardized. 

b    Funds  are  not  immediately  available 
bom  any  of  the  following  sources: 

(1)  RMerve  funds 

(2)  Initial  operating  capital 

(3)  An  imoinent  rent  increase 

2  The  funds  will  be  applied  to  ordinary 
project  operating  and  maintenance  expenses. 

3  Interest  may  be  charged  or  paid  on  the 
loan  from  project  income;  however,  interest 
must  be  reasoiiable.  The  proposal  may  be 
denied  if  PmHA  financing  can  be  provided 
to  resolve  the  problem  in  a  more  cost 
effective  manner. 

4  No  lien  in  connection  with  the  loan 
will  be  filed  against  the  property  securing  the 
FmHA  loan  or  against  project  income.  The 
advance  may  show  as  an  unsecured  project 
liability  on  financial  statements  prepared  for 
year-end  reports  until  such  time  as  it  is 
authorized  to  be  repaid. 


UMI 


5    The  payback  of  the  advance  (loan)  may 
be  permitted  by  the  Servicing  Official 
provided  the  terms  and  conditions  were 
mutually  agreed  to  by  the  borrower  and 
FmHA  at  the  time  of  the  advance  and  the 
financial  position  of  the  project  «vill  not  be 
jeopardized.  PaytMck  should  only  be 
permitted  on  the  advance  when  the  FmHA 
debt  is  currant  and  the  reserve  requirements 
are  being  maintained  at  the  authorized  levels. 

D    Special  budget  planning. 

1  Budgets  must  be  prepared  according  to 
the  special  servicing  guidelines  of  subpart  B 
of  part  1965  of  this  chapter  when  a  project 
is  experiencing  abnormal  vacancy  or  is 
otherwise  detrimentally  impacted  by 
economic  reversal  in  the  community. 

2  The  borrower  is  responsible  for 
obtaining  FmHA  approval  of  budget  revisions 
that  reflect  significant  change  to  approved 
operating  cost  levels  that  occur  during  the 
budget  year.  Minor  revisions  to  an  approved 
FmHA  budget  to  reflect  changes  of  5  percent 
or  less  in  any  subtotal  area  of  the  budget  need 
not  be  subject  to  FmHA  approval  unless 
specifically  required  as  an  approval 
condition.  Other  minor  revisions  of  a  few 
line  items  may  be  entered  on  the  current 
approved  budget  as  "pencil"  changes  and 
Initialed  by  the  borrower  and  approved  by 
FmHA.  Major  changes  involving  many 
budg.}t  line  items  will  warrant  a  new  budget 
being  prepared  and  approved  by  FmHA. 

3  When  revisions  to  approved  budgets  are 
required,  the  Agency  action  should  normally 
be  obtained  within  30  days.  Should  action  be 
delayed,  the  borrower  or  management  should 
notify  the  Agency  of  any  changes  which  they 
deem  u  being  essential  and  in  the  project's 
best  interest  provided  such  changes  do  not 
involve  the  use  of  reserve  funds,  a  rent 
change,  or  added  secured  debt,  and  proceed 
to  meet  the  needs  of  the  project.  In  such 
cases,  the  borrower  may  request,  and  the 
Agency  may  grant,  postapproval  of  the 
actions  when  shown  to  be  in  the  best  interest 
of  the  project. 

XIII    Accounting  and  Reporting 
Requirements  and  Financial  Management 
Aimlysis: 

A    General.  FmHA  anticipates  that  RRH, 
RCH,  and  LH  borrowera  will  account  for  all 

Cject  income  and  expenses  through  a 
kkeeping  or  accounting  system  as  a 
normal  business  practice  appropriately 
reflecting  the  complexity  of  project 
operations.  The  degree  of  sophistication  will 
also  reflect  such  facton  as  the  type  of 
borrower,  the  size,  location,  and  type  of 
project  and  the  type  of  financial  management 
information  needed  to  provide  adequate 
guidance  and  supervision  to  assure  program 
objectives  are  being  met. 

1    Separate  accountability.  Separate 
accountability  of  funds  is  required  and  may 
be  accomplished  by  bookkeeping  entry  for 
each  required  account  for  each  project  owned 
by  the  same  twrrower.  The  policies  set  out 
herein  are  aimed  at  focilitating  efficient 
accounting  of  services  by  one  borrower. 
Commingling  of  the  funds  of  two  or  more 
different  borrowers  is  prohibited  to  guard 
against  the  failure  of  one  borrower 
threatening  the  financial  resources  of  other 
borrowers  (i.o.,  ensuring  that  a  bankruptcy 
does  not  result  in  freezing  bank  accoimts  of 


several  borrowers'^due  to  the  failure  of  one 
borrower  to  fulfill  its  responsibilities), 
a    Multiple  projects  owned  by  one 
borrower. 

(1)  The  principle  of  separate  accountabiUty 
permits  a  borrower's  approved  accounting 
system  to  combine  project  funds  in  one  or 
more  bank  accounts  for  two  or  more  projects 
owned  by  the  same  borrower.  The  principle 
is  met  as  long  as  the  accounting  system 
segregates  and  tracks  each  project's  funds 
separately.  This  means  for  example,  that  a 
Housing  Authority,  or  any  other  borrower 
owning  two  or  more  projects,  can  maintain 
one  bank  account  for: 

(i)  All  project  accounts,  or 
(ii)  The  same  type  of  account,  such  as 
general  operating  account  or  tax  and 
insurance  account,  for  two  or  more  projects. 

(2)  When  the  borrower  seeks  approval  of  its 
accounting  and  funds  tracking  system 
according  to  §  1930.122(a)(2)  of  this  subpart, 
it  must  demonstrate  to  FmHA  that  the  funds 
tracking  system  will  segregate  and  maintain 
separate  recordkeeping  accountability  for 
separate  projects.  Such  demonstration  must 
include  a  certification  issued  by  a  Certified 
Public  Accountant  (CPA)  stating  the  system 
will  function  to  meet  this  principle  of 
separate  accountability. 

b    Multiple  projects  owned  by  multiple 
borrowers.  When  a  management  agent  is 
handling  funds  for  multiple  borrowen,  the 
principles  of  separate  accountability  within  a 
bank  account  does  not  extend  across  multiple 
borrowers,  thus  a  separate  general  operating 
bank  account  Is  required  for  each  separate 
borrower. 

c    Central  funds  collection  and 
disbursement  system.  When  a  management 
agent  is  handling  multiple  bank  accoimts  for 
multiple  borrowers,  a  central  funds 
collection  and  disbursement  accounting 
system  may  be  maintained.  This  would 
permit  systems  under  which  a  management 
agent  could  track  funds  going  into  and  out  of 
the  bank  accounts  of  more  than  one 
borrower.  This  practice  would  fecilitate  the 
hiring  and  paying  of  firms  providing  services 
to  multiple  borrowen.  A  central  funds 
collection  and  disbursement  accounting 
system  would  permit  billings  to  be  prorated 
between  projects  and  permit  funds  to  be 
withdrawn  from  many  bank  accounts  to 
fecilitate  payment  by  one  check  to  a  firm 
providing  services  to  multiple  borrowers. 

d    Prorating.  The  accounting  system  and/ 
or  management  plan  must  document  how 
funds  are  prorated  for  revenue  and  expenses 
which  are  not  clearly  identifiable  as  being 
associated  with  a  particular  project  (e.g.,  how 
interest  earned  on  a  general  operating 
account  or  reserve  account  serving  two  or 
more  projects  owned  by  a  single  borrower 
will  be  prorated  between  projects,  etc.) 
Where  this  documentation  is  not  present  for 
some  unusual  reason,  and  the  Agency  and 
the  borrower  become  involved  in  a  dispute 
over  this  issue  which  cannot  be  mutually 
resolved,  the  Agency  will  consider  proration 
by  the  number  of  units  in  the  respective 
projects  to  be  an  appropriate  guide  for 
prorating  tho  funds  involved. 

e    Tenant  security  deposit  concerns.  When 
tenant  security  deposits  are  being  accounted 
for,  the  provisions  of  state  and  local  laws 
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must  be  met.  This  may  dictate  that  such 
accounts  be  held  in  a  separate  bank  account 
or  otherwise  separately  identified  and  may 
require  such  funds  be  held  in  trust  for  the 
tenant.  The  manner  in  which  tenant  security 
deposits  must  be  kept  must  also  be 
dociimented  in  the  accounting  system  and/or 
management  plan.  Where  this  documentation 
is  not  provided  for  some  unusual  reason, 
resolution  of  any  disputes  must  be  done 
according  to  State  and  local  law. 

2    Borrowers  with  loan  agreements  or 
resolutions.  Borrowers  with  loan  agreements 
or  resolutions  are  subject  to  the  following 
conditions: 

8    All  RRH.  RCH,  and  LH  projects  with 
loan  agreements  or  resolutions  approved  on 
or  after  October  27, 1980,  are  required  to 
comply  with  the  provisions  of  paragraph  XIII 
of  this  exhibit. 

b    All  RRH,  RCH.  and  LH  projects  with 
loan  agreements  or  resolutions  approved 
prior  to  October  27, 1980,  will  be  guided  by 
the  recordkeeping  and  reporting 
requirements  of  their  respective  loan 
agreement  or  resolution. 

(1)  They  are  encouraged,  however,  to  adopt 
the  provisions  of  this  fiaragraph  by  amending 
their  existing  loan  agreement  or  resolution. 

(2)  The  State  Director  may  require  adoption 
of  these  provisions  when  deemed  necessary 
as  a  loan  servicing  action. 

c    Any  amendment  to  an  existing  loan 
agreement,  or  resolution,  requires 
concurrence  of  all  parties  and  written 
consent  of  the  Servicing  Office  stafl'  who 
may,  when  deemed  necessary,  obtain  advice 
from  the  State  Director  or  the  OGC  prior  to 
enactment  of  the  amendment 

3  /iidiVicfuayZi/BorroMvre.  Individual 
£aim  borrowers  with  nonrental  LH  units  will 
be  considered  in  general  compliance  with 
this  paragraph  by  virtue  of  completing  the 
recordkeeping  and  reporting  requirements  of 
their  farm  and  home  planning  with  FmHA  as 
outlined  in  subpart  D  of  part  1944  of  this 
chapter. 

4  Borrowers  without  loan  agreements  or 
resolutions.  Borrowers  without  loan 
agreements  or  resolutions  are  required  to 
maintain  information  in  sufficient  detail  to 
provide  the  necessary  assurance  that  program 
objectives  are  being  met.  As  necessary  to 
protect  the  Integrity  of  the  program,  the  State 
Director  may  require  the  borrower  to 
establish  a  system  capable  of  accounting  for 
project  operations  and  reporting. 

B    Accounting  System.  A  bookkeeping  and 
accounting  system  provides  the  financial 
information  needed  to  effectively  plan, 
control,  and  evaluate  project  activity, 
whether  required  by  FmHA  or  not.  The  type 
of  system  should  be  determined  prior  to  loan 
closing,  but  may  be  revised  with  FmHA 
approval  to  meet  program  objectives.  The 
Agency  may  also  pretcribe  the  system  to  be 
used.  Fonn  FtaHA  1930-5,  "Bookkeeping 
Sjrstam— Small  Borrower,"  can  be  adapted  to 
the  bookkeeping  needs  of  small  MFH 
borrowen.  Bookkeeping  for  MFH  operations 
may  be  maintained  using  a  cash  or  accrual 
method  of  accounting. 

1    Type  of  borrower  accounts.  As  used  in 
this  paragraph,  the  term  account  is  used 
interchangeably  to  mean  either  a  ledger  (or 
bookkaaping  account)  or  an  actual  banking 


account,  or  an  actual  securities  account 
provided  any  secxirities  account  meets  the 
conditions  set  out  herein.  Depending  upon 
the  complexity  of  the  accounting  system 
being  used,  these  accounts  maybe  further 
subdivided  into  subsidiary  ledgers  or 
accounts  to  assist  the  borrower  in  providing 
the  information  needed  for  project  financial 
analysis  or  reporting  requirements. 
Regsurdless  of  the  number  or  types  of 
accounts  established,  or  whether  a 
bookkeeping  and  accounting  system  is 
required,  the  borrower  must  meet  the 
following: 

a    All  project  funds  shall  be  held  only  in 
domestic  bank  accounts  insured  by  an  agency 
of  the  Federal  Government,  or  backed  by 
collateral  provided  by  the  bank,  or  held  in 
securities  meeting  the  conditions  set  out 
herein. 

b    All  funds  in  any  account  shall  be  used 
only  for  authorized  purposes  as  described  in 
their  loan  agreement  at  resolution  and  this 
Exhibit. 

c    All  funds  received  and  held  in  any 
account,  except  the  tenant  security  deposit, 
membership  fee,  and  management  reserve 
(patronage  capital),  shall  be  held  in  trust  by 
the  borrower  for  the  loan  obligation  until 
used  and  serve  as  security  for  the  FmHA  loan 
or  grant. 

d    All  project  funds  will  be  accounted  for 
by  adequate  and  clear  accounting  methods  or 
practices  that  otherwise  maintain  proprietary 
identity  of  said  funds  for  each  borrower. 

e    Each  borrower  will  maintain  at  least 
one  demand  deposit  or  checking  account. 
However,  it  is  not  necessary  for  each 
bookkeeping  account  within  one  project  to  be 
maintained  as  a  checking  account. 

f    In  no  case  shall  project  fund  accounts  be 
pledged  as  collateral  for  non-FmHA  debts. 

2    Accounts.  All  RRH,  RCH,  and  LH 
borrowers  will  maintain,  as  a  minimum,  the 
accounts  required  by  their  loan  agreement  or 
resolution.  The  following  accounts  are 
standard  for  ail  RRH  and  RCH  loans 
approved  after  October  27, 1980,  and  for 
those  who  have  amended  their  previous  loan 
agreements  or  resolutions  to  adopt  these 
accounts,  or  those  required  by  a  servicing 
plan.  The  following  listing  of  accounts  also 
identifies  the  order  of  funding  of  each  of  the 
listed  accounts  through  available  project 
revenues  each  month: 

a    General  operating  account.  This 
account  records  all  project  income  and 
disbursements  exclusive  of  tenant  security 
deposits.  Excess  project  cash  held  in  this 
account  may  be  combined  with  other  project 
funds  described  in  this  paragraph  in 
temporary  (immediate  call)  interest  bearing 
accounts  when  separate  bookkeeping  records 
are  maintained  for  the  individual  project 
accounts.  This  account  may  be  further 
subdivided  as  foUlows: 

(1)  Initial  operating  capital. 

(i)  The  initial  operating  capital  may  be  in 
the  form  of  cash,  an  irrevocable  letter  of 
credit,  or  in  a  combination  of  the  two  as  set 
forth  in  S  1944.211(a)(6)  of  subpart  E  of  part 
1944  of  this  chapter. 

(ii)  The  boirower  will  have  deposited  the 
required  initial  operating  cash  into  the 
general  operating  account  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 


financing  funds  are  obtained,  whichever 
occurs  first.  These  funds  will  blend  with 
other  revenue  that  accrues  to  the  account  to 
cover  budgeted  expenditures  including 
payment  of  retujm  to  owner.  Any  letters  of 
credit  will  be  supplied  by  the  time  of  the 
FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  first 

(iii)  Letters  of  credit  will  be  maintained  in 
the  casefile. 

(A)  They  must  be  renewed  as  needed  so 
that  a  oirrent  letter  of  credit  is  always  in 
effect. 

(B)  If  a  borrower  does  not  renew  the  letter 
of  credit  they  will  be  required  to  deposit  an 
equivalent  amount  of  cash  into  the  general 
operating  account  befiwe  the  letter  of  credit 
expires. 

(Q  If  a  borrower  supplied  all  or  part  of  the 
initial  operating  capital  in  the  form  of  a  letter 
of  credit  and  the  borrower  makes  cash 
deposits  into  the  general  operating  account 
for  operating  purposes,  the  borrower  can 
provide  the  Servicing  Office  with  a  new  letter 
of  credit  in  a  smaller  amount  with  evidence 
of  the  cash  deposit. 

(D)  The  new  letter  of  credit  and  the  cash 
deposit  must  total  the  required  initial 
operating  capital. 

(E)  The  old  letter  of  credit  will  be  returned 
to  the  boirower. 

(iv)  After  two,  but  before  five  foil  (12 
month)  borrower  fiscal  years  of  project 
operation,  the  borrower  may  request  (in 
writing)  the  State  Director's  authorization  to 
make  a  one  time  withdrawal  of  the  initial 
operating  capital,  or  a  part  of  it.  The 
withdrawal  can  be  in  the  form  of  cash, 
release  or  reduction  in  the  letter  of  credit,  or 
a  combination  of  both.  The  one-time 
withdrawal  can  never  exceed  the  initial 
operating  capital  as  described  in  the  loan 
agreement  or  loan  resolution.  The 
withdrawal  can  be  approved  provided  that: 
.  (A)  The  project  has  achieved  at  least  a  95 
percent  occupancy  level  at  time  of  the 
withdrawal  request  or  achieved  a  95  percent 
occupancy  level  for  a  12-month  period 
preceding  the  request  and  show  strong 
prospects  of  retaining  at  least  a  95  percent 
occupancy  level  in  the  immediate  foture. 

(B)  The  withdrawal  will  not  affect  the 
financial  integrity  of  the  project.  After 
withdrawal,  10  percent  of  projected  project 
expenses  should  remain  in  the  general 
operating  account  in  excess  of  current 
liabilities  then  outstanding.  The  reserve 
account  must  be  on  schedule  less  authorized 
withdrawals.  The  borrower  must  demonstrate 
that  all  prudent  maintenance  is  being 
planned  and  performed,  and  payment  of 
necessary  project  expenses  are  not  being 
deferred. 

(C)  The  State  Director  determines  that  the 
withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  year  of  operation,  except  that 
rent  increases  needed  because  of  normal 
Increases  of  operation  and  maintenance 
expenses  unrelated  to  the  withdrawal  may  be 
approved;  and 

(D)  The  State  Director  has  reviewed  and 
approved  any  required  borrower  reports 
before  the  initial  operating  capital  is 
withdrawn.  Promptness  is  exfiected  but 
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actual  wHfadiawal  of  Ainda  could  occur  In 
the  sixth  yav. 

(2)  Dtpoaitt.  All  iacooM  and  revenue  from 
the  hotwliig  proiect  shall,  upon  receipt,  be 
immediately  deixMitad  in  the  general 
operating  account  This  will  include  rent  or 
occupancy  charge  receipts,  bousing  subsidy 
payments  (inchuilng  HUD  section  8  and 
FmHA  RA  payments),  occupancy  surcharge 
monies,  latudry  revenue,  or  any  other  project 
income  including  interest  earned  on  project 
accounts.  The  bumiww  may  also  deposit 
other  funds  at  any  time  which  ere  to  be  used 
for  purpoaet  authorized  by  this  section, 
including  tnnsfers  bvm  the  reserve  account. 

(3)  Oiwursements.  The  borrower  shall  pay 
or  fund  the  actual,  reasonable,  and  necessary 
monthly  pniiact  expenses  out  of  the  general 
operating  account  Current  expenses  may 
include  the  initial  purchase  and  installation 
of  furnishings  and  equipment  with  any  other 
funds  deposited  in  the  general  operating 
account  which  are  not  proceeds  of  the  loan 
or  income  or  revenue  from  the  project. 
(However,  nonprofit  borrowers  are  permitted 
to  use  loan  funds  specified  for  initial 
operating  capital  purposes  as  authorized  in 
subparts  D  and  B  of  put  1944  of  this 
chapter.)  Other  authorized  disbursements  are 
FmHA  approved  Installments  of  debt  service 
including  occupancy  surcharge;  real  estate 
tax  and  insurance  escrow  as  provided  in 
paragraph  Xm  B  2  b  of  this  exhibit;  reserve, 
and  return  on  investment  as  provided  in 
paragraph  Xm  B  2  c  of  this  exhibit.  In  RRH 
accounts,  any  balance  remaining  in  a  general 
operating  account,  except  as  authorized, 
above,  may  be  retained  in  this  account  or 
transferred  to  the  reserve  account.  In  RCH 
accounts,  any  balance  in  excess  of  three 
months  of  avenge  operating  expenses 
remaining  in  a  general  operating  account  will 
be  transferred  into  the  cooperative's 
patronage  capital  account  at  the  end  of  the 
fiscal  year. 

(4)  Unauthorixed  diMbursements.  Except    ■ 
for  cooperatives,  late  fees  charged  the 
bommer  according  to  subpart  K  of  part  1951 
of  this  chapter,  may  not  be  p>aid  from  project 
income.  When  late  fees  are  deducted  by 
FmHA  from  payments  made  from  project 
income,  the  project  general  operating  account 
must  be  reimbursed  from  nonproject  income 
of  the  owner  or  management  agent  or 
deducted  from  the  owner's  retiun  on 
investment 

b    Real  estate  tax  and  insurance  escrow 
account.  According  to  the  borrower's 
management  plan,  project  funds  for  periodic 
payment(s)  of  real  estate  taxes  and  real 
property  iusurance  may  be  deposited  in  a 
real  estate  tax  and  insurance  escrow  account 
or  held  in  the  general  operating  account  as 
cash  on  hand.  The  escrow  account  may  be  an 
interest  bearing  account  Deposits  to  the 
account  should  be  in  monthly  increments  of 
one-twelfth  of  the  annual  anticipated  real 
estate  tax  and  insurance  payments.  Any 
interest  earned  shall  accrue  to  the  project  as 
project  operational  cash  income. 

c    Resave  account  The  reserve  account  is 
a  required  account  subject  to  the 
requirements  set  out  on  this  paragraph.  The 
borrower  will  Initiate  monthly  deposits  in 
this  project  account  preisiahly  an  interest 
bearing  account,  starting  the  same  month  the 


first  loan  payment  is  due  FmHA.  As  projects 
age,  the  rmuired  reeerve  account  level  may 
be  adjusted  to  meet  anticipated  "life-cycle" 
needs,  including  eouipment  and  fiscility 
replacement  costs,  oy  amending  the  loan 
agreement/reaolution. 

(1)  Monthly  installments.  Immediately  after 
paying  each  installment  for  the  orderly 
retirement  of  the  FmHA  loan,  as  provided  in 
the  borrower's  promlssofy  note,  required 
reserve  installments  shall  be  transfiBrred  to 
the  Reserve  Account  at  least  at  the  monthly 
rate  stipulated  by  the  borrower's  loan 
agreement  or  resolution  starting  with  the  date 
the  first  payment  is  due  to  the  Agency. 
Monthly  transfiers  will  continue  until  the 
account  reaches  the  total  amount  specified  in 
the  loan  agreement  or  resolution.  Monthly 
transfers  shall  be  resumed  the  month 
following  withdrawals  that  decrease  the 
reserve  account  balance  below  its  required 
level  until  it  is  restored  to  the  specified  total 
minimum  stnn. 

(2)  Reserve  account  principles.  Reserve 
account  funds  are  governed  by  the  following 
principles: 

(i)  Primary  use.  The  reserve  account  is 
primarily  used  to  meet  the  major  capital 
expense  needs  of  a  project.  It  is  expected  that 
the  reserve  account  should  rarely  have  to  be 
used  to  meet  any  noncapital  expense  need  of 
a  project;  howrever.  the  Servicing  Official  may 
approve  such  uses  when  warranted  in 
unusual  circumstances  (e.g.,  a  cash  inoHne 
shortfall,  using  the  notice  of  approval  at 
exhibit  B-«  of  this  subpart). 

(ii)  Investment  vehicles  and  institutions. 
Reserve  account  fimds  not  immediately 
needed  to  {jay  for  expenses  for  authorized 
purposes  may  be  held  as  set  out  herein. 
Reserve  account  funds  may  be  held  In  the 
form  of  a  checking,  savings,  negotiable  order 
of  withdrawal,  or  similar  account  at  a 
Federally  insured  domestic  institution  such 
as  a  bank,  savings  and  loan,  ca  credit  union. 
Reserve  account  funds  may  be  held  in  the 
form  of  readily  marketable  obligations  of  the 
United  States  Treasury  Department  (e.g.,  U.S. 
Treasury  bonds,  IJ.S.  Savings  bonds,  zero 
coupon  bonds,  etc)  at  a  Federally  insured 
domestic  institution  or  at  an  insured 
domestic  institution  authorized  to  sell 
securities.  Reserve  account  funds  may  also  be 
held  in  the  form  of  an  account  (the  account 
may  be  a  tax  exempt  account  or  a  taxable 
account)  established  at  an  insured  domestic 
institution  authorized  to  sell  securities  (the 
institution  may  or  may  not  charge  brokerage 
fees),  provided  the  accounts  so  established 
meet  the  remaining  conditions  set  out  herein 
and  are  not  used  in  a  speculative  manner. 

(iii)  Limitations  on  investments  in 
securities.  Any  securities  must  be  backed  by 
the  United  States  (U.S.)  Government  or  an 
Agency  of  the  U.S.  Government,  or  be  triple 
A  (AAA)  rated  Government  National 
Mortgage  Association  collateralized  tax- 
emempt  bonds  or  be  AAA  rated  prerefunded 
bonds.  Prerefunded  bonds  are  bonds  that 
originally  may  have  been  issued  as  general 
obligation  or  revenue  bonds  but  are  now 
secured,  until  the  call  date  or  maturity,  by  an 
"escrow  fund"  consisting  entirely  of  direct 
U.S.  Government  obligations  that  are 
sufficient  for  paying  the  bondholders. 

(iv)  Reporting  actual  costs  of  securities.  In 
order  to  assura  that  required  amounts  have 


been  paid  into  the  reserve  account,  the  actual 
costs  of  securities  (which  in  many  cases  may 
not  be  the  fece  value]  must  be  shown  on  the 
project  books.  In  addition,  details  of  these 
transactions  should  be  disclosed  in  footnotes 
to  financial  information  provided  to  the 
Agency. 

(v)  Security  sales.  When  the  Agency 
approves  withdrawals  from  the  reserve 
account  and  the  funds  are  invested  in 
securities,  borrowers  must,  to  the  extent  that 
securities  are  available,  assure  that  securities 
are  sold  in  an  amount  which  results  in 
proceeds  sufficient  to  cover  the 
disbursement. 

(vi)  Forecasting  security  sales.  Since  the 
sale  or  redemption  of  any  securities  may 
result  in  cash  proceeds  of  less  than  the 
amount  invested,  borrowers  should  take 
steps  to  minimize  the  risk  of  loss  from 
converting  securities  to  cash.  Needed  reserve 
account  withdrawals  should  be  forecasted 
well  in  advance  to  permit  Agency  approval 
of  anticipated  needs  such  that  security  sales 
can  be  arranged  to  be  sold  in  fovorable 
market  conditions.  When  sales  of  securities 
take  place  the  proceeds  will  normally  be  held 
in  a  reserve  fund  at  a  domestic  bank,  savings 
and  loan,  credit  union,  or  similar  institution 
insured  by  an  Agency  of  the  Federal 
Go\'emment  until  such  time  as  withdrawals 
are  actually  needed  for  the  purposes 
authorized.  Should  unusual  circumstances 
require  the  sale  of  securities  in  unfavorable 
market  conditions  the  borrower  will  not  be 
required  to  reimburse  the  project  for  any 
losses  incurred. 

(vii)  Knowledge  required  of  securities 
investors.  Those  investing  in  securities  must 
be  knowledgeable  of  common  industry 
practices  prior  to  investing  in  securities. 
Knowledge  of  the  various  fees  that  may  be 
associated  with  the  purchase  and  sale  of 
securities  and  the  maintenance  of  security 
accounts  must  be  considered  when  making 
security  investments  (e.g.,  front  end  loads  or 
fees,  back  end  loads  or  fees,  maintenance 
fees,  etc.).  Such  fees  may  be  paid  by  the 
general  operating  account  or  by  the  reserve 
account  However,  the  Agency  must  give  its 
prior  consent  before  reserve  account  funds 
may  be  used. 

(viii)  Financial  advisor  limitations.  Project 
proceeds  may  not  be  permitted  to  be  used  to 
pay  for  the  services  of  a  financial  advisor  to 
assist  in  the  selecting  of  seciu'ities  for 
investments,  since  the  securities  permitted 
are  relatively  limited  and  must  meet  the 
requirements  set  out  herein.  However, 
normal  brokerage  fees  may  be  paid  to  seciuv 
and  sell  securities.  It  is  recognized  that 
financial  advice  may  also  be  provided  as  part 
of  the  normal  brokerage  fee  service  package 
to  consummate  the  purchase  and  sale  of 
securities.  Separate  financial  advisor  services 
fees,  apart  from  normal  brokerage  fiees,  are 
prohibited,  however. 

(3)  Reserve  account  tracking.  Any  deposit 
and  withdrawal  from  the  reserve  account 
should  be  recorded  on  a  withdrawal  format 
for  tracking  and  reconciliation  of  the  account 
similar  to  that  found  in  exhibit  B-10  of  this 
exhibit 

(4)  Excess  reserve.  Any  amount  in  the 
reserve  accoimt  which  exceeds  the  total  sum 
specified  in  the  loan  agreement  or  resolution 
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may  be  transfeired  to  the  general  operating 
account  for  the  authorized  purposes  only 
when  it  is  agreed  between  the  borrower  and 
FmHA  to  be  in  excess  of  the  requirement  and 
there  is  a  specific  need  for  the  excess  funds. 
However,  Uie  FmHA  Servicing  Official  may 
direct  the  excess  simi  to  be  retained  in  the 
reserve  account  or  applied  as  an  extra 
payment  on  the  loan. 

(5)  Resem  account  \ise.  Funds  in  the 
reserve  account  may  be  used  for  purposes  in 
accordance  with  this  paragraph.  The 
borrower  will  request  withdrawal  of  reserve 
funds  in  a  written  or  conHrmed  manner 
before  they  are  needed.  Annual  budgets  are 
to  include  realistic  routine  income  and 
expense  levels  to  avoid  the  need  to  use  the 
reserve  for  routine  expenses  (operating 
shortfalls),  not  caused  by  emergencies  or  very 
unusual  servicing  situations;  but  when 
needed,  use  of  reserve  funds  may  be 
permitted  with  Agency  approval.  The 
Servicing  ORicial  will  take  prompt  action  on 
a  request  for  reserve  withdrawal  (normally 
within  5  working  days  of  the  request)  and 
provide  written  authorization  to  the  borrower 
for  any  authorized  withdrawal  of  funds  by 
the  use  of  a  letter  in  the  form  of  Exhibit 
B-9  of  this  subpart  (or  other  similar  letter 
containing  at  least  the  information  shown  on 
Exhibit  B-9  of  this  subpart)  before  the 
borrower  actually  withdraws  any  funds.  Any 
conditions  for  approval  (e.g.,  a  copy  of  paid 
invoices,  inspections,  etc.)  will  be  indicated 
in  the  letter.  Although  the  prior  consent  of 
the  Government  is  required  for  the  use  of 
reserve  funds,  the  Servicing  Official  may  post 
approve  the  use  of  reserve  funds  if  they  were 
used  for  authorized  purposes  and  their 
expenditure  would  have  been  approved  had 
a  request  for  approval  been  submitted  prior 
to  the  withdrawal.  The  borrower  must 
provide  documented  evidence  showing  the 
actual  amount  and  use  of  funds  before  the 
post-approval  action.  Authorized  purposes 
are: 

(i)  To  meet  payments  due  on  the  loan 
obligations  in  the  event  the  amount  for  debt 
service  is  not  sufRcient  for  that  purpose. 

(ii)  To  pay  cost  of  refwirs  kx  replacements 
to  the  housing,  furnishings  or  equipment  or 
short&Ils  of  current  expenses.  Withdrawal 
for  planned  authorized  purposes  should  be 
approved  in  advance  during  the  annual 
budget  approval  process. 

(iii)  To  make  improvements  to  the  housing 
project  without  creating  new  living  units  or 
to  retrofit  units  to  make  them  accessible  to 
the  physically  handicapped, 
-(iv)  For  other  purposes  desired  by  the 
bcnrower,  which  in  the  judgement  of  the 
Government  will  promote  the  loan  purposes, 
strengthen  the  security,  or  facilitate,  improve, 
or  maintain  the  project  and  the  orderly 
collection  of  the  loan  without  jeopardizing 
the  loan  or  impairing  the  adequacy  of  the 
security.  Reserve  funds  may  also  be  used  to 
bdlitate  payment  of  fees  associated  with  the 
buying  or  telling  of  securities  or  maintaining 
a  securities  account 

(v)  To  pay  a  return  on  investment  at  the 
end  of  the  borrower's  project  operating  year, 
provided  that  after  such  disbiu^ments  the 
amount  in  the  reserve  account  will  not  be 
less  than  that  required  by  the  loan  agreement 
or  resolution  to  be  accumulated  by  that  time 


(taking  into  consideration  the  provisions  of 
any  approved  servicing  plan  which  may  be 
authorizing  a  temporary  adjustment  to  these 
provisions),  minus  any  authorized 
withdrawals,  and  provided  that  the  amount 
in  the  reserve  account  will  likely  not  Gall 
below  that  required  to  be  accumulated  during 
the  next  12  months. 

(A)  In  the  case  of  borrowers  operating  on 
a  limited  profit  basis,  to  pay  a  return  on  the 
borrower's  initial  investment  as  identified  in 
the  loan  agreement  or  resolution. 

(B)  In  the  case  of  borrowers  operating  on 

a  full  profit  basis,  to  pay  an  annual  return  as 
specified  in  the  borrower's  loan  agreement  or 
resolution. 

(6)  Exhibit  B-10  of  this  subpart  may  be 
used  by  the  borrower  and  FmHA  to  record 
deposits  and  withdrawals  in  the  reserve 
account  and  to  perform  reconciliation  of  the 
account  to  determine  the  current  account 
balance. 

d    Management  reserve  account 
(patronage  capital  account).  Any  funds  in 
excess  of  three  months  of  average  operating 
expenses  remaining  in  the  general  operating 
account  of  an  RCH  project  at  the  end  of  the 
fiscal  year  will  be  transferred  and  maintained 
in  a  lump  sum  in  an  interest  bearing 
patronage  capital  account  and  will  be 
handled  according  to  any  state  laws 
governing  patronage  capital.  That  amount 
will  then  bis  equally  assigned,  by 
bookkeeping  entry  only,  to  each  member.  The 
patronage  capital  funds  will  be  held  by  the 
cooperative  in  trust  for  the  respective 
member  until  that  member  terminates 
membership  in  the  cooperative,  provided  the 
member  has  paid  all  charges  and  costs  due 
the  cooperative.  The  patronage  capital  funds 
will  not  be  used  for  any  other  purpose. 

e    Security  deposit  or  membership  fee 
account  (when  applicable).  Upon  receipt,  all 
security  deposit  or  membership  fiee  funds 
collected  shall  be  recorded  in  a  bookkeeping 
account  that  is  kept  separate  from  the  project 
bookkeeping  accounts.  These  funds  shall  be 
deposited  in  a  separate  bank  account  that  is 
kept  separate  from  any  project  funds  and  will 
be  handled  according  to  any  state  or  local 
laws  governing  security  deposits.  Funds  in 
the  security  or  membership  fee  dep>osit 
account  shall  be  used  only  for  authorized 
purposes  as  intended  and  represented  by  the 

Eroject  management  plan.  They  shall  be  held 
y  the  borrower  or  borrower's  management 
agent  in  trust  for  the  respective  tenants  or 
members  until  so  used.  Any  amount  of  the 
security  deposit  account  which  is  retained  by 
the  borrower  as  a  result  of  lease  or  occupancy 
agreement  violations  shall  be  transferred  to 
the  general  operating  account  and  treated  as 
income  of  the  housing. 

(1)  The  owner  will  follow  all  State  and 
local  requirements  governing  the  handling 
and  dispositioh  of  seairity  or  membership 
fee  deposits. 

(2)  In  no  case  mil  interest  earned  on 
security  or  membership  fee  deposits  accrue 
to  project  management  or  the  owner  of  a 
rental  project.  Any  interest  earned  but  not 
returned  to  the  tenants,  or  in  the  case  of  a 
cooperative,  interest  earned  on  membership 
fees  but  not  returned  to  members  will,  accrue 
to  the  project's  general  operating  account  for 
disposition  as  outlined  in  the  management 
plan. 


C    Borrower  reporting  requirerrtents.  It  is 
the  objective  of  FmHA  mat  borrowers  %rill 
maintain  accounts  and  records  necessary  to 
conduct  their  operation  successfully  and 
from  which  they  may  accurately  report 
operational  results  to  FmHA  for  review,  and 
otherwise  comply  with  the  terms  of  their 
loan  agreements  with  the  Agency.  Certain 
reports  are  necessary  to  verify  compliance 
with  FmHA  requirements  and  to  aid  the 
borrower  in  carrying  out  the  objectives  of  the 
loan.  Some  reports  must  be  sulnnitted  with 
the  FmHA  payments  and  others  submitted  to 
FmHA  either  monthly,  quarterly,  or  annually 
Exhibits  B-6,  B-7,  and  B-8  of  this  subpart 
are  to  be  used  as  a  guide  for  determining 
when  reports  are  due  and  the  number  of 
copies  required.  Borrower  accounts  and 
records  will  be  kept  or  made  available  in  a 
location  within  reasonable  access  for 
inspection,  review  and  copying  by 
representatives  of  FmHA  or  other  agencies  of 
the  US.  Department  of  Agriculture 
authorized  by  the  Department. 

1  Accounting  methods  and  records. 

a    Method  of  accounting  and  financial 
statements.  Borrowers  may  choose  a  cash  or 
accrual  method  of  accounting,  bookkeeping 
and  budget  preparation  as  described  in  their 
project  management  plan.  Balance  sheets  or 
statements  of  financial  condition  may  be 
prepared  reflecting  the  same  accounting 
method,  except  that  the  accrual  method  of 
reporting  financial  condition  will  be  used 
where  the  borrower  is  required  to  submit  an 
annual  audit. 

b    Approval  requirement.  Before  loan 
closing  or  start  of  construction,  whichever  is 
first,  each  borrower  shall  incorporate  a 
description  of  its  method  of  accounting, 
bookkeeping,  budget  preparation,  and 
reporting  of  financial  condition  and,  when 
applicable,  plans  for  auditing  in  the  project 
management  plan  that  must  be  approved  by 
FmHA. 

c    Records.  Form  FmHA  1930-5  may  be 
used  by  small  organizations  as  a  method  of 
recording  and  maintaining  accounting 
transactions.  Automated  systems  may  be 
used  if  they  meet  the  conditions  of  paragraph 
XVI  of  this  exhibit. 

d    Record  retention.  Each  borrower  shall 
retain  all  financial  records,  books,  and 
supporting  material  for  at  least  3  years  after 
the  issuance  of  the  audit  reports  and 
financial  statements.  Upon  request,  this 
material  will  be  made  available  to  FmHA,  the 
Office  of  Inspector  General  (OIC),  the 
Comptroller  General,  or  to  their 
representatives. 

2  Management  reports  and  review 
processes.  The  objective  of  management 
reports  and  review  processes  is  to  furnish  the 
management  and  FmHA  with  a  means  of 
evaluating  prior  decisions  and  to  serve  as  a 
basis  for  planning  future  operations  and 
financial  conditions.  Timely  reports  and  their 
review  furnish  necessary  information  to 
make  sound  management  decisions.  All 
reports  will  relate  only  to  the  FmHA  financed 
project  and  borrower  entity.  Separate  reports 
will  be  prepared  and  submitted  for  each 
project  owned  by  the  same  borrower.  Forms 
necessary  in  making  the  required  reports  may 
be  requested  frtim  FmHA.  "The  various  review 
processes  described  in  this  paragraph  are 
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illiutratad  t»  pangnph  Xm  C  3  of  this 
•xhibit. 
•    Annual  budge*  and  utility  allowance. 

(1)  Ob^sctiwt.  h  U  th«  obiactivc  of  FmHA 
that  pre^Kt  budyH  and/or  utility  allowances 
b«  preparad.  wirtawad.  and  approved  in  such 
manoar  and  timing  that  the  approved  budget 
and/or  utility  allowanca,  including  any 
authorixsd  '•'""g—  to  same,  become  eSisctive 
on  the  beginning  of  a  fiscal  year  of  project 
operation. 

(2)  Documents. 

(i)  The  annual  project  budget  will  be 
prepared  oo  Fonn  FmHA  1930-7  by  the 
borrower  or  its  agent  following  the 
instructions  oo  the  farm.  It  will  reflect  budget 
planning  far  a  12  month  fiscal  year.  Figures 
in  the  "actual"  column  will  reflect  at  least  9 
months  of  actual  fiscal  year  activity  and  no 
mora  than  3  mooths  of  attimatod  activity  Cor 
the  balance  of  ttie  same  fiscal  yaar  based  on 
recent  actual  axperlanca. 

(ii)  The  housing  allowance  for  utilities  and 
other  public  services  will  be  prepared  on 
exhibit  A-6  of  subpart  B  of  part  1944  of  this 
chapter.  The  exhiUt  A-6  will  be  prepared  by 
the  borrower  or  its  agent  fallonving 
instnictioDS  attached  to  exhibit  AS  of 
sulqwrt  E  of  part  1944  of  this  chapter. 

(3)  Supporting  data.  Any  data,  justification 
ot  other  documaotatioo  required  by  the 
instructioas  far  pcepaiation  of  Form  FmHA 
1930-7  and  axhibit  A-e  of  subpart  B  of  part 
1944  of  this  diaptar,  or  otherwise  required  by 
the  Servicing  Official  on  an  individual  case 
basis,  shall  be  attached  to  the  respective 
document  whan  submitted  to  the  Servicing 
Office. 

(4)  Due  dote.  The  borrower  can  submit  the 
necessary  documents  as  soon  as  9  mooths  of 
currant  fiscal  year  actuals  are  available,  but 
in  sufficiaat  time  to  meet  the  objective  sUted 
at  C  2  a  (1)  of  this  paragraph.  The  Servicing 
Official  needs  15  to  30  days  to  review  project 
budgets  and  utility  allowances  when  no 
changes  of  rents,  occupancy  charges,  or 
utility  allowances  are  needed.  When  such 
changes  are  needed,  the  borrower  needs  to 
submit  documents  to  allow  sufficient  time  for 
review  and  proper  notice  of  change  to  tenants 
or  members. 

(5)  PmHA  nview.  Form  FmHA  1930-7  and 
exhibit  A-a  of  subpart  E  of  part  1944  of  this 
chapter  and  any  attachment  will  be  reviewed 
by  the  Servicing  Office  u  part  of  the  rental 
or  occupancy  charge/utility  allowance 
change  review  and/or  annual  review  process. 

b    Rental  or  occupancy  charge  budget 
and/or  utility  allowance  change. 

(1)  Objective.  It  is  the  objective  of  FmHA 
that  changes  to  project  rental  or  occupancy 
charges  and/or  utility  allowances  be 
incorporated  into  the  annual  budget  review 
and  planning  process  in  such  manner  and 
timing  that  aathorizad  changes  become 
effective  at  the  beginning  of  a  fiscal  year  of 
project  operation. 

(2)  Documents.  When  a  rental  or 
occupancy  charge  and/or  utility  allowance 
change  is  proposed,  the  borrower  or  its  agent 
will  prepare  and  submit  Form  FmHA  1930- 
7  and  exhibit  A-6  of  subpart  E  of  part  1944 
of  this  chapter  and  any  supporting 
attachments  fallowing  the  instructions  for 
either  document. 

(3)  StandardM  and  timing. 
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(i)  The  policies  and  procedures  governing 
rental  or  occupancy  charge  and/ or  utility 
allowance  change  are  contained  in  exhibit  C 
of  this  subpart,  (available  in  the  "Borrower 
Handbook"  or  any  FmHA  office). 

(ii)  To  meet  the  projected  effective  date  of 
change,  the  necessary  documents  need  to  be 
received  by  the  Servicing  Official  at  least  75 
days  ahead  to  allow  FmHA  review  and  allow 
for  a  60-day  notice  to  tenants  or  memben  of 
an  impending  change.  The  "actual"  column 
of  Form  FmHA  1930-7  shall  contain  actual 
data  for  the  fiscal  year  to  date  plus  the 
projection  of  expected  data  for  the  remainder 
of  the  fiscal  year.  This  projection  should 
cover  a  period  not  exceeding  90  days.  The 
same  supporting  data  standards  of  paragraph 
XIII C  2  a  (3)  of  this  exhibit  will  apply. 

(iii)  Should  the  borrower  need  to  request 
a  rental  or  occupancy  charge  and/or  utility 
allovranca  change  at  some  time  other  than 
described  at  paragraph  XIII  C  2  b  (3)  (ii)  of 
this  exhibit  (e.g.,  mid-fiscal  year),  the  Form 
FmHA  1930-7  shall  reflect  the  project's 
financial  needs  for  the  next  12  months  of 
operation  and  the  "actual"  column  shall 
reflect  the  moat  recent  12  months  of  actual 
data.  The  previous  fiscal  year's  audit  report, 
or  Form  FmHA  1930-6.  as  appropriate,  shall 
be  submitted  with  the  change  request  if  it 
was  not  previously  submitted  to  the 
Servicing  Office. 

(4)  FmHA  renew.  Exhibit  C  of  this  subpart 
shall  govern  PmHA  review  of  the  borrower's 
request  for  rental  or  occupancy  charge  and/ 
or  utility  allowance  change. 

c    Quarterfy  report. 

(1)  Objective.  TIm  objective  of  FmHA  is  for 
quarterly  reports  to  provide  a  monitoring 
means  for  bonoweis  and  FmHA  to  mutually 
check  a  borrower's  progress  in  achieving 
program  objectives  and  when  applicable, 
meeting  servicing  goals.  The  Servicing 
Official  may  require  monthly  reports  rather 
than  quarterly  reports  when  warranted  in 
unusual  situations. 

(2)  Document.  Form  FmHA  1930-7  will  be 
used  by  borrowers  to  prepara  the  quarterly 
report. 

(3)  Standards. 

(i)  For  quarterly  reports.  Form  FmHA 
1930-7  wrill  be  completed  following  the 
instructions  on  the  form  for  preparation  of  a 
quarterly  report.  The  quarterly  report  shall  be 
required  upon  commencement  of  any  of  the 
following  situations: 

(A)  Start-up  of  initial  occupan'^y  after 
completion  of  new  construction  or 
substantial  rehabilitation. 

(Bj  Reamortization,  transfer  of  an  existing 
project  loan  or  a  100-percent  membership 
change. 

(C)  Failure  to  make  a  scheduled  loan 
payment,  failure  to  maintain  required 
transfers  to  the  reserve  account,  or  failure  to 
maintain  reserve  accounts  at  authorized 
current  levels. 

(ii)  For  monthly  reports.  Form  FmHA 
1930-7  will  be  completed  following  the 
instructions  on  the  form  for  preparing  a 
monthly  report.  The  monthly  report  may  be 
invoked: 

(A)  When  determined  essential  by  the 
Servicing  Official  as  part  of  a  servicing  plan 
made  in  accordance  with  exhibit  F  of  subpart 
B  of  part  1965  of  this  chapter  (available  in 
any  FmHA  office). 


(B)  When  there  are  factors  such  as  apparent 
violations  of  policy  or  reporting  practices, 
audit  findings,  sudden  increases  of  vacancy 
and/or  accounts  payable  or  receivables,  or 
other  evidence  of  weak  financial  condition. 

(4)  Frequency  and  discontinuance  of 
quarterly  and  monthly  reports. 

(i)  Reports  (hall  be  prepared  and  submitted 
at  least  through  the  first  year  of  operation  for 
any  situation  described  in  paragraph  XIII  C 
2  c  (3)  of  this  exhibit  and  each  quarter  or 
month  thereafter  for  new  or  existing  projects 
until  discontinuance  is  authorized  by  the 
Ser\'icing  Official.  The  Servicing  Official  v«rill 
evaluate  the  following  in  reaching  a  decision 
to  discontinue: 

(A)  The  project  has  been  operated  and 
maintained  in  a  satisfactory  manner  during 
the  most  recent  6  months  of  the  required 
reporting  period. 

(B)  An  adequate  accounting  system  is 
functioning  properly,  is  kept  current,  and  the 
most  recent  required  annual  financial  reports 
are  complete  and  have  been  submitted  to  the 
Servicing  Office. 

(C)  Project  loan  payments  to  FmHA  are  on 
schedule. 

(D)  The  project  reserve  account  is  ahead  or 
on  schedule,  allowing  for  authorized 
expenditures  or  authorized  reduction  in 
funding  as  set  forth  in  an  approved  servicing 
plan  or  budget. 

(E)  The  annual  review  has  been  completed 
by  the  Servicing  Office  and  the  annual  audit, 
or  verification  of  review  when  appropriate, 
has  been  found  acceptable. 

(F)  The  Servicing  Official  has  inspected  the 
project,  reviewed  project  operations,  and 
found  them  acceptable.  If  a  determination  is 
made  to  discontinue,  a  letter  shall  be  sent  to 
the  borrower  or  its  agent  with  a  copy  sent  to 
the  State  Director. 

(ii)  The  reporting  and  audit  requirements 
of  paragraphs  XHI C  2  c  (4)  (i)  (B)  and  (E)  do 
not  apply  when  the  most  recent  6  continuous 
months  of  successful  operation  occur  before 
the  first  audit  and/or  annual  review  is  due. 

(5)  Due  date.  Quarterly  (or  monthly) 
reports  shall  be  due  in  the  FmHA  Servicing 
Office  by  the  20th  day  of  the  month 
immediately  following  the  close  of  the 
respective  reporting  period. 

(6)  FmHA  review. 

(i)  The  Servicing  Official  will  review  the 
reports  for  year-to-date  status  of  project 
operations.  When  reports  reveal  actual  data 
that  exceeds  acceptable  tolerance  from  a 
forecasted  budget  Subtotal  item,  or  vacancies 
and  accounts  receivable  and/or  payable  are 
increasing,  the  Servicing  Official  will  initiate 
verbal  and/or  written  dialogue  with  the 
borrower  for  further  resolution  of  problems 
or  to  otherwise  achieve  acceptable  progress. 

(ii)  The  Servicing  Official  will  complete 
the  FmHA  review  and  forward  the  borrower's 
report  and  any  related  documentation  to  the 
State  Director  by  the  30th  day  of  the  month 
following  close  of  the  reporting  period. 

(iii)  If  the  borrower  fails  to  submit  its 
report  by  the  due  date,  this  fact  will  be 
reported  to  the  State  Director  by  the  30th  day 
of  the  month  following  the  close  of  the 
reporting  period;  otherwise,  the  Servicing 
Office  will  complete  its  review  of  a  submitted 
report  no  later  than  10  calendar  days 
following  receipt  of  the  borrower's  report. 
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d    Annual  audit  reports  and  verifications 
of  review. 

(1)  Documents  and  general  standards. 

(i)  Annuo/  audit  report  An  audit  report 
will  be  in  the  fonnat  as  prepared  by  a  CPA 
ta  Licensed  Ihiblic  Accountant  (LPA), 
provided  the  LPA  was  licensed  on  or  before 
Decuniberai,  1970. 

(A)  All  audits  are  to  be  parfonnad  in 
accordance  with  generally  accepted 
government  aaduing  standards  or  GAGAS,  as 
set  forth  in  "Gownment  Auditing 
Standards"  (1988  Revision),  established  by 
the  Comptroller  General  of  the  United  States, 
and  any  subsequent  revisions  (this 
publication  is  commonly  referred  to  as  the 
"Yellow  Book"  or  "Government  Accounting 
Of&ce  Standards").  In  addition,  the  audits  are 
also  to  be  performed  in  accordance  with 
applicable  portions  of  various  Office  of 
Management  and  Budget  (0MB)  Circulars. 
Departmental  Regulations,  parts  301 S  and 
3016  of  chapter  XXX  of  title  7.  and  the  FmHA 
Audit  Program  as  specified  in  separate 
sections  of  this  subpart 

(B)  An  audit  report  is  required  for  any 
project  with  25  or  more  units  unless  the  State 
Director  or  Servicing  Official  determines  that 
a  project  with  24  or  fewer  units  requires  an 
audit  for  reasons  of  good  cause.  Such  reasons 
include,  but  are  not  limited  to,  situations 
where  project  records  are  incomplete  or 
inaccurate,  or  it  appears  that  the  borrower 
has  not  adequately  accounted  for  project 
funds,  or  where  the  borrower's  operation 
consists  of  multiple  projects  where  each  is  24 
or  fewer  units  (with  subsidy  reports  prepared 
for  each  project).  (NOTE:  The  State  Director  or 
Servicing  Official  may  require  that  the 
accounts  of  RHS  borrowers  be  audited  if  the 
loan  exceeds  the  2-year  repayment  term.) 

(C)  The  project  audit  report  should  cover 
the  twrrower  entity  and  the  expense  for 
preparation  of  the  audit  report  may  include 
the  auditor's  preparation  of  any  IRS  required 
borrower  entity  reports  (i.e..  Schedule  K-1 
(IRS  Form  1065),  "Partner's  Share  of  Income, 
Credits,  Deductions,  etc."). 

(D)  The  CPA  or  LPA  auditor  who  prepares 
the  audit  report  may  not  be  an  individual  or 
organization  that  is  associated  with  the 
bwrower  in  any  manner,  other  than  the 
performance  of  the  audit  review  and 
preparation  of  the  project  audit  report  and 
required  IRS  reports,  that  creates  an  identity 
of  interest  or  possible  conflict  of  interest  (as 
described  in  paragraph  V  B  of  this  exhibit. 
For  example,  the  CPA  or  LPA  auditor  may 
not  be  an  employee  of  the  borrower  or  an 
employee  of  any  officer  of  the  organization, 
nor  be  an  employee  of  any  member, 
stockholder,  partner,  principal,  or  have  any 
ownership  or  other  interest  in  the  borrower 
organization. 

(E)  The  State  Director  or  Servicing  Official 
may  authorixa  the  initial  audit  report  to  cover 
a  period  up  to  18  months  for  new  projects 
whose  first  operating  year  does  not  exceed  6 
months. 

(F)  The  State  Director  may  also  make  an 
exception  to  the  CPA  or  LPA  audit 
requirement  for  not  more  than  one  successive 
year  in  a  specific  case  providing:  the 
botroww  submits  a  written  request;  the 
PmHA  approved  budget  for  the  project 
includes  •  typical  and  reasonable  Cm  far  the 


audit  but  the  negotiated  cost  of  an  audit 
would  increase  the  monthly  par  unit  rental 
rate  by  mora  than  $4.00;  and  the  required 
reports,  including  a  CPA  or  LPA  (nepared 
audit,  were  properly  submitted  for  the  prior 
year's  project  operations. 

(ii)  Verification  of  review.  Form  FmHA 
1930-8  wil!  be  prepared  by  a  competent 
person  qualified  by  education  ead/at 
experience  who  has  no  identity  of  intereat  or 
pu&sible  conflict  of  interest  with  the  borrower 
or  its  principals.  However,  in  the  case  of  a 
nonprofit  institution,  the  verification  (rf 
review  may  be  made  by  a  committee  of  the 
membership  but  may  not  include  any  officer, 
director,  or  employee  of  the  borrower. 

(A)  Form  FmHA  1930-8  mil  be  used  far 
the  verification  of  review  of  project  accounts 
and  the  review  verifier  will  also  review  the 
actual  data  on  Form  FmHA  1930-7  for 
projects  with  24  m  fewer  imits  unless  the 
requirements  of  paragraph  XUI C  2  d  (l)(i)(A) 
of  this  exhibit  are  invoked  by  the  State 
Director  or  Servicing  Official. 

(B)  The  State  Director  or  Servicing  Official 
may  authorize  the  initial  verification  of 
review  to  cover  a  period  up  to  18  months  for 
a  new  project  whose  first  operating  >'ear  was 
less  than  6  months. 

(iii)  Project  operating  budget  actuals.  An 
annual  report  of  actuals  for  the  fiill  op>enting 
year  will  be  submitted  by  the  borrower,  or  its 
agent,  using  Form  FmHA  1930-7.  The  report 
will  reflect  the  actual  income  and  expenses 
for  the  project  for  the  borrower's  12-month 
operating  year.  The  report  will  be  submitted 
wiih  the  annual  audit  report  or  Form  FmHA 
1930-8.  as  appropriate. 

(iv)  Form  FmHA  1930-10.  "Annual 
Multiple  Family  Housing  Profoct  Review. " 
When  the  annual  audit  report  or  verification 
of  review  is  received.  Parts  II C  and  D  of 
Form  FmHA  1930-10  may  be  prefilied  to  the 
extent  possible  to  record  previous  year  status 
as  reported  in  the  audit  report  or  verification 
of  review.  The  Form  FmHA  1930-10  will  be 
completed  later  as  described  in 
§  1930.123(e)(2)  and  (i)  of  this  subpart. 

(v)  Fraud,  abuse,  and  illegal  acts.  If  the 
review  verifier  becomes  avrare  of  any 
indication  of  fraud,  abuse,  or  illegal  acts  in 
FmHA  financed  projects,  prompt  written 
notice  shall  be  given  to  the  appropriate 
Servicing  Official. 

(2)  Specific  standards. 

(i)  State  and  local  governments  and  Indian 
tribes.  These  organizations  are  to  be  audited 
in  accordance  with  this  subpart,  7  CFR  part 
3015,  and  OMB  Circular  A-128,  with  copies 
of  the  audit  being  forwarded  by  the  borrower 
to  the  Servicing  Official  and  the  appropriate 
Federal  cognizant  agency,  if  applicable.  For 
guidance  in  meeting  these  requirements,  the 
auditor  may  refer  to  the  American  Institute 
of  Certified  Public  Accountants  Audit  and 
Accounting  Guide  for  "Audits  of  State  and 
Local  Governmental  Units."  The  term 
Federal  financial  assistance  used  herein  shall 
mean  Federal  loan  and/or  grant  funds 
received  by  the  boirovver,  ^t  not  rental 
subsidies. 

(A)  Cognisant  agency.  (1)  "Cognizant 
agency"  means  the  Federal  agency  assigned 
by  OMB  Circular  A-128.  Wi^in  the  U.S. 
Department  of  Agriculture  (USOA),  the 
USDA  OIG  shall  fulfill  cognizant  agency 
responsibilities. 


(.2)  Cognizant  agency  assignmenti.  Smaller 
borrowen  not  assigned  a  cognizant  agency  by 
OMB  should  contact  the  Federal  agency  that 
provided  the  most  funds.  When  USDA  is 
designated  as  the  cognizant  agency  or  when 
it  has  been  determiiied  by  the  borrower  that 
FmHA  provided  the  major  portion  of  Federal 
financial  assistance,  the  appropriate  USDA 
OIG  Regional  Inspector  General  shall  be 
contacted. 

(B)  Audit  standards.  It  is  not  intended  that 
audits  required  by  this  subpart  be  separate 
and  apart  from  audits  perfbrmed  in 
accordance  with  State  and  local  laws.  To  the 
extent  feasible,  the  audit  work  should  be 
done  in  conjunction  writh  those  audits. 

[1]  State  and  local  governments  and  Indian 
tribes  that  receive  $100,000  or  more  a  year  in 
Federal  financial  assistance  sh^.!!  have  an 
audit  made  in  accordance  with  OMB  Circular 
A-128. 

{2)  State  and  local  governments  and  Indian 
tribes  that  receive  between  $25,000  and 
SIOO.OOO  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128  or  in 
accordance  with  the  FmHA  Audit  Program. 
This  is  an  option  of  the  State  and  local 
government  or  Indian  tribe  If  the  election  is 
made  to  have  an  audit  performed  in 
accordance  with  the  FmHA  Audit  Program. 
the  audit  shall  be  in  accordance  with 
paragraph  XIII C  2  d  (2)(iii]  of  this  exhibit. 

13]  State  and  local  governments  and  Indian 
tribes  that  receive  less  than  $25,000  a  year  in 
Federal  financial  assistance  shall  be  exempt 
from  compliance  with  OMB  Circular  A-128 
and  the  FmHA  Audit  Program.  These  State 
and  local  governments  and  Indian  tribes  shall 
be  governed  by  audit  standards  prescribed  by 
State  and  local  law  or  regulation. 

(4)  Public  hospitals  and  public  colleges 
and  univereities  may  be  excluded  from  OMB 
Circular  A-128  audit  standards.  If  such 
entities  are  excluded,  audits  shall  be  made  in 
accordance  with  paragraph  Xlli  C  2  d  (2)(ii) 
of  this  exhibit. 

(5)  Indications  of  fraud.  abus«>,  and  illegal 
acts  shall  be  referred  to  FmHA  for  processing 
in  accordance  with  paragraph  XUI  C  2  d  (1) 
(v)  of  this  exhibit 

(ii)  Nonprofit  institutions.  TtMne 
organizations  are  to  be  audited  in  accordance 
wiin  this  subftart,  Z.CTR  part  3C1j,  and  OMB 
Circular  A-133,  with  copies  cf  the  audit 
being  forwarded  by  the  borrower  to  the 
Servicing  Office  and  the  appropriate  Federal 
cognizant  agency,  if  applicable.  The  term 
Federal  financial  assistance  used  herein  shall 
mean  Federal  loan  and/or  grant  funds 
received  by  the  borrower,  but  not  rental 
subsidies. 

(A)  Cognisant  agency.  See  paragraph  XUI  C 
2  d  (2)  (i)  (A)  of  this  exhibit 

(B)  Audit  standards. 

fl)  Nonprofit  institutions  that  receive 
$100,000  or  more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  the  provisions  of  OMB 
Qrcular  A-133.  However,  nonprofit 
institutions  receiving  $100,000  or  mora  but 
receiving  awards  under  only  one  program 
have  the  option  of  having  an  audit  of  their 
institution  prepared  in  accordance  with  the 

E revisions  of  the  OMB  Circular  A-133  or 
aving  an  audit  made  of  the  one  program  in 
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ixordanm  with  pmgraph  Xm  C  2  d  (2)  (Ui) 
of  this  axhibit  Par  prior  or  tubtaquent  ymn. 
whan  in  institutioo  has  only  loan  guaranteea 
or  outstanding  loans  that  ivare  made 
pcwiously,  ttM  institution  will  be  raquirad  to 
conduct  audits  for  those  programs  in 
accnrdanca  with  pangcaph  Xm  C  2  d  (2)  (iU) 
of  this  axhibit 

(2)  Nonprofit  institutions  that  raceive  at 
lease  S25,000  but  less  than  $100,000  a  year 
in  Pedaral  financial  assiitanre  shall  have  an 
audit  made  in  accordance  with  OMB  Circular 
A-133  or  in  accordance  with  the  FmHA 
Audit  Program.  If  the  electioo  is  made  to 
have  an  audit  performed  in  accordance  with 
the  PmHA  Audit  Program,  the  audit  shall  be 
performed  in  accordance  with  paragraph  XIII 
C  2  d  (2)  (Ui)  of  thU  exhibit 

(3)  Nonprofit  institutions  receiving  less 
dian  S25J0O0  a  year  in  Pederal  financial 
assistance  are  exempt  from  Pederal  audit 
standards,  but  records  must  be  available  for 
review  by  appropriate  officials  of  PmHA. 

(Q  Ftand,  wa$tB.  and  abuse.  Indications  of 
fraud.  abus9.  and  illegal  acts  shall  be 
procnsed  in  accordance  with  paragraph  XIII 
C2d(l)(v)  of  this  exhibit 

(ill)  FmHA  Audit  Progmm.  Por^profit 
organiattions  and  other  entities  referred  to 
this  paragraph  by  paragraphs  xm  C  2  d  (2) 
(i)  and/or  (U)  of  this  axhibit.  audits  will  be 
performed  under  the  guidance  of  the  audit 
guide  entitled  "U.S.  Department  of 
Agricultura.  Parmers  Home  Administration- 
Audit  Prapam"  (available  in  any  PmHA 
office). 

(3)  Due  dale,  (i)  Annual  audit  reports  and 
verifications  of  review,  as  appropriate,  and 
Form  PmHA  1930-7  with  12  months  of 
pn^ect  operation  actuals  are  due  in  the 
Servicing  Office  no  later  than  90  days 
following  dM  doae  of  the  project  fiscal  year. 

(ii)  If  &  audit  or  verification  of  review  and 
Porm  PmHA  1930-7  with  12  months  of 
proiect  opswtion  actuals  cannot  be  submitted 
by  the  due  date,  and  the  owner  preeents  a 
request  fat  extension  supported  by  evidence 


that  delay  is  at  the  request  of  the  auditor,  and 
the  request  has  a  reasonable  explanation  of 
why  an  extension  of  the  due  date  is  needed, 
the  Servicing  Official  may  authorixe  up  to  a 
30-day  extension  of  the  due  date. 

(iii)  If  an  explanation  is  not  forthcoming 
from  the  auditor,  at  the  explanation  received 
is  without  good  reason,  or  the  Servicing 
Official  otlMrwise  suspects  fiscal  difficulty, 
the  Servicing  Official  may  request  the 
borrower  to  submit  to  the  Servicing  Office  for 
review,  the  project  bank  statements  for  the 
general  operating,  reserve,  and  investment 
accounts  covering  the  most  recent  60-day 
period. 

(iv)  If  the  borrower  bils  to  submit  the 
requested  bank  statements  by  the  date 
stipulated  by  the  Servicing  Official,  the 
Servicing  Official  will  immediately  refer  die 
matter  to  the  OIG. 

(4)  FmHA  review.  An  audit  report  or 
verification  of  review  and  Form  PmHA  1930- 
7  %vith  12  months  of  project  operation  actuals 
will  be  reviewed  by  the  Servicing  Official 
within  60  days  following  receipt  of  the  audit 
report  or  verification  of  review.  From  this 
annual  audit  review  process,  the  Servicing 
Official  mil  initiate  action  on  findings  and 
concerns  needing  immediate  attention.  Those 
findings  and  concerns  not  needing 
immediate  action  will  be  considered  in  the 
next  budget  planning  and  annual  review 
process  at  the  end  of  the  fiscal  year  for 
implementation  in  the  following  fiscal  year 
of  p(t>ject  operation. 

e    MuaAianeous  management  reports. 
These  reports  include,  but  are  not  limited  to, 
the  following  items  that  provide  additional  or 
unique  information  that  augment  or 
otbnwise  support  other  management  reports 
described  in  this  section: 

(1)  Oocujnents  and  formats,  (i)  Minutes  of 
annual  meetingt.  Written  record  of  aimual 
moating  of  orguiizational  borrowers  who,  by 
their  organixational  charter,  are  required  to 
maintain  such  written  records. 


(ii)  Energy  audit.  Prepared  according  to  the 
guidance  of  exhibit  D  of  this  subpart.  Energy 
audits,  including  implementation  plans  for 
energy  conservation,  are  prepared  and 
submitted  on  multi-year  cycles. 

(iii)  Miscellaneous  items.  These  include 
other  written  or  electronically  stored  data  or 
information  such  as  financial  or  income/ 
expense  data,  justification  statements,  or 
other  technical  or  informative  material  that 
stands  alone  or  supports  other  managements 
reports  described  in  this  section,  whether 
volunteered  by  the  borrower  or  requested  by 
the  Servicing  Official 

(2)  Due  date.  Annual  minutes  and 
miscellaneous  items  are  due  along  with  the 
report  they  are  attached  to  as  supporting 
documentation.  New  energy  audits  are  due 
with  the  next  submission  of  Form  FmHA 
1930-7  following  expiration  of  the  old  energy 
audit 

(3)  FmHA  review.  FmHA  review  of 
miscellaneous  management  reports  will 
coincide  with  review  of  the  management 
report  that  each  is  attached  to  as 
documentation. 

f    Project  worksheets. 

(1)  Submit  Fonn  FmHA  1944-29.  with  the 
payment  to  the  Servicing  Office.  This  form 
must  be  submitted  each  month  to  report 
overage,  occupancy  surcharge,  and/or  request 
RA.  even  if  a  loan  payment  is  not  submitted. 
This  form  reflects  occupancy  in  the  project 
as  of  the  first  day  of  the  month  preceding  the 
payment  due  date.  The  form  will  be  retained 
indefinitely. 

(2)  For  LH  projects.  Form  FmHA  1944-29 
will  be  submitted  monthly  for  the  LH  tenants 
who  receive  RA.  Otherwise,  the  Form  FmHA 
1944-29  covering  all  LH  tenants  %vill  be 
submitted  to  FmHA  at  least  once  annually 
with  the  annual  reports.  The  form  will  be 
retained  indefinitely. 

(3)  Illustration  of  MFH  budget  planning, 
annual  review,  and  annual  audit  review 
cycles. 
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Items  on  hand  during  fiscal  yaar 
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D    Financial  and  management  anafysiK. 
Financial  and  management  analysis  provides 
information  on  the  status  of  the  project's 
opt-ration.  Regular  analysis  by  the  borrower 
and/nr  FmHA  can  help  identify  strengths, 
weaknesses,  and  reasonableness  of  income 
and  expenses  so  that  appropriate  corrective 
actions  can  be  taken.  Some  methods  of 
analysis  FmHA  encourages  are: 


1     Budget  analysis  •  \  'si  ng  quarter!  y  (or 
monthly  if  deemod  neressary)  and  annual 
reports,  the  borrower  or  pmject  manager 
compares  actual  income  and  expenses  with 
the  budgeted  amounts.  Any  differences 
between  the  budget  and  actual  figures 
indicate  areas  of  the  protect  operation  wh4>re 
the  nnenager  may  no«Hl  to  focus  added 
attention  and/or  take  cnrrertive  action. 


2     natio  analysis:  Ratios  are  en  effective 
tool  f(»r  financial  analysis.  They  prescribe 
various  measures  of  actual  operating 
performanrc.  FmHA  and  borrowers  should 
develop  a  data  base  of  recorded  ratios  for 
cnmiiarative  analysis.  Some  useful  ratios  an 


a    Vacancy  rate  = 


b    Re  sident  turnover  ratio  = 


8 


Total  vacancy  days  for  the  month 
Total  unit  days  for  the  month 

Total  units  becoming 
vacant  during  the  period 


c    Expense  ratio  = 


0&  M  cost  per  unit  = 
Working  capital  ratio  = 
Collection  ratio  = 


Average  units  occupied  for  the  period 
Total  expense 
Total  iiKome  " 

Total  expense  (By  category) 
Total  no.  of  units 
Current  assets 


Current  liabilities 
Total  collections 


Total  occupancy  roll 

Percent  of  revenue     ^"'"^  ^""*^*  Assistance  or 
from  Government  =    HUD  Section  8  payments 

Total  market  rent 
sources 

Management  expense  _  Management  fee  and  costs 
per  unit  Total  no.  of  units 


XIV    Termination  and  Eviction:  Borrowers 
and  project  managers  should  actively 
develop  ways  and  means  to  avoid  forced 
termination  of  leases  or  occupancy 
agreements  and  the  eviction  of  tenants  or 
meml)ers  by  considering  the  following: 

A    Entitlement  to  continued  occupancy. 

1     General.  The  borrower  or  pro)€NCt 
manager  may  terminate  or  rehise  tu  renew 
any  occupancy  only  for  material 
noncompliance  with  the  lease  or  occupancy 
agreement  or  other  good  cause  such  as: 

a    Noneligibility  for  tenancy. 

b    Action  or  conduct  of  the  tenant  nr 
member  which  disrupts  the  livability  of  the 
project  by  being  a  direct  threat  to  the  health 
or  safety  of  any  person,  or  the  right  of  any 


tenant  or  member  of  the  quiet  enjoyment  of 
the  premises  and  n-latcd  project  facilities,  or 
that  results  in  substantial  physical  damage 
causing  an  adverse  fmancial  effect  on  the 
project,  or  the  pmp«!rty  of  others.  Except 
when  such  threat  can  be  removed  by 
applying  a  reasonable  accommodation. 

c    Expiration  of  the  lease  or  occui»anc,y 
agreement  period  is  not  sufficient  gnmnds  for 
eviction  of  a  tenant  or  meml)er. 

2    Material  noncompliance.  Material 
noncompliance  with  the  lease  or  occupancy 
agn>ement  includes: 

a    One  or  more  substantial  violations  of 
the  lease  or  occupancy  agreement;  or 

b    Nonpayment  or  repeated  late  payment 
of  rent  or  occupancy  charge  or  any  other 
financial  obligation  due  under  the  lease  or 


(xxupancy  agreement  (including  any  portion 
thereof)  beyond  any  grace  period  constitutes 
a  substantial  violation;  or 

c    Admission  to  or  conviction  for  use, 
attempted  use,  possession,  manufacture, 
selling,  or  distribution  of  an  illegal  controlled 
substance  that: 

(1)  is  conducted  in  or  on  the  premises  by 
the  tenant  nr  someone  under  the  tenant's 
control. 

(2)  is  allowed  to  happen  by  a  household 
member  or  guest  because  the  tenant  has  not 
taken  reasonable  steps  to  prevent  or  control 
such  illegal  activity;  or  because  the  tenant 
has  not  taken  steps  to  remove  the  household 
member  or  guest  who  is  conducting  the 
illegal  activity. 
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(3)  It  is  not  the  intBTit  that  this  provision 
of  material  lease  violation  apply  to  innocent 
members  of  the  tenant's  household  who  are 
not  engaged  in  the  illegal  activity,  nor  are 
responsible  for  control  of  another  household 
member  or  guest.  It  is  the  intent  that  such 
innocent  persons  can  remain  in  the  dwelling 
unit  if  an  otherwise  eligible  household 
remains  or  can  be  formed. 

3  Other  good  cause. 

a    Repeated  minor  violations  of  the  lease 
or  occupancy  agreement  which  disrupt  the 
livability  and  hannony  of  the  project  by 
adversely  affecting  the  health  or  safety  of  any 
person,  or  the  right  of  any  tenant  or  member 
to  the  quiet  enjoyment  of  the  leased  premises 
and  the  related  projoct,  or  that  have  an 
adverse  financial  effect  on  the  project. 

b    The  borrower  or  project  manager  must 
base  their  decision  on  current  objective  data, 
not  on  supposition  that  the  tenant  may  or 
could  pose  a  harm  or  threat  to  other  persons 
or  property. 

c    Conduct  cannot  be  considered  as  other 
good  cause  unless  the  borrower  or  project 
manager  has  given  the  tenant  or  member 
prior  notice  that  the  conduct  will  constitute 
a  basis  for  termination  of  occupancy. 

4  Rent  overburden. 

a    Any  tenant  household  (except  those 
receiving  Section  8  benefits)  paying  more 
than  the  contribution  levels  cited  in 
paragraphs  IV  A  2  c  (1).  (2).  or  (3)  of  this 
exhibit  toward  rent,  including  utilities,  is 
considered  to  be  experiencing  rent 
overburden  that  may  jeopardize  a  tenant's 
ability  to  maintain  occupancy. 

b    Whenever  a  tenant  is  experiencing  rent 
overburden,  borrowers  are  encouraged  to 
utilize  any  available  and  compatible 
governmental  or  private  rental  subsidies 
including  FmHA  RA  and/or  interest  credit;  or 
to  inform  tenants  where  they  may  apply  for 
Section  B  housing  assistance  to  minimize 
termination  of  tenancy. 

c    With  reference  to  FmHA  RA  or  interest 
credit,  no  further  action  by  the  borrower  is 
necessary  if  the  borrower  has  already 
requested  RA  in  conjunction  with  a  previous 
rental  or  occupancy  charge  change  request. 

d    For  purpose  of  this  provision,  the  term 
"rent  overburden"  also  refers  to  occupancy 
charges  paid  by  cooperative  members. 

5  Tenonf  or  member  benefits  during 
termination  througf\  eviction. 

a    Continued  occupancy.  Tenant  or 
member  households  may  continue 
occupancy  through  the  specified  termination 
date,  or  if  judicial  action  is  initiated  to  evict, 
to  the  specified  date  in  a  court  order  for 
eviction.  In  addition,  this  policy  applies 
when  a  tenant  or  member  has  filed  a 
discrimination  complaint  and  a  final 
decision  on  the  complaint's  resolution  is 
awaited  from  the  Department's  Office  of 
Advocacy  and  Enterprise  or  th«  Department 
of  Housing  and  Urban  Development. 

b    Bental  subsidy.  During  termination,  RA 
payments  and/or  interest  credit  and 
occupancy  surcharge  will  be  administered 
following  this  outline  according  to  type  of 
situation: 

(1)  Failure  to  recertify. 

(i)  If  failure  to  recertify  is  the  {suit  of  the 
tenant  or  member 

(A)  The  borrower  will  charge  the  tenant  or 
member  note  rate  rent  or  occupancy  charge, 


and  occupancy  surcharge  during  the  period 
of  occupancy  with  an  expired  certification 
3nd  will  remit  collected  overage  and 
occupanc:y  surcharge  to  the  Servicing  Office. 

(B)  If  the  tenant  or  member  does  not  pay 
rent  or  occupancy  charge  and  occupancy 
surcharge  during  this  period,  the  project  will 
not  be  required  to  pay  overage  or  to  pay  the 
occupancy  surcharge. 

(ii)The  borrower  will  send  a  copy  of  the 
termination  notice  to  the  Servicing  Official, 
together  with  a  copy  of  the  "90  day"  and  "30 
day"  letters  sent  to  the  tenant. 

(iii)  The  Servicing  Official  will  suspend 
payment  of  any  RA  until  the  recertification 
process  is  completed;  otherwise  until  the 
tenant  or  member  moves  out  or  is  evicted  by 
court  order,  whichever  occurs  first. 

(iv)  The  Servicing  Official  will  annotate  the 
next  processed  project  master  list  with  an 
"E"  for  expiration  in  column  5  of  Part  II  of 
Form  FmHA  t944-29  for  the  appropriate 
tenant(s)  or  member(s). 

(v)  If  failure  to  recertify  is  the  fault  of  the 
borrower  or  management,  through  no  fault  of 
the  tenant  or  member 

(A)  The  Servicing  Official  will  advise  the 
borrower  or  management  to  rescind  the 
notice  of  termination. 

(B)  Overage  will  be  paid  from  project  funds 
or  by  the  management  agent,  depending  on 
the  provisions  of  the  management  plan  and 
management  agreement. 

(Q  Until  a  new  tenant  certification  is 
effective,  the  tenant  shall  continue  to  pay  the 
rent  or  occupancy  charge  established  by  the 
expired  tenant  certification,  as  well  as  the 
occupancy  surchtirge. 

(vi)  If  the  termination  process  is  nullified, 
either  by  completing  the  recertification 
process,  by  judicial  action  or  the  resolution 
of  a  discrimination  complaint,  the  Servicing 
Official  will  restore  RA  and  request  RA 
payment  retroactive  to  the  date  it  was 
withheld,  based  on  the  newly  verified  tenant 
certification.  If  the  termination  process  ends 
with  voluntary  tenant/member  move-out  or 
court  ordered  eviction,  whichever  occurs 
first,  the  RA  will  be  assigned  to  the  next 
tenant  or  member  that  is  RA  eligible  at  the 
time  of  the  move-out  or  eviction. 

(2)  Lease  violation. 

(i)  The  borrower  will  send  a  copy  of  the 
termination  notice  to  the  Servicing  Official. 

(ii)  The  Servicing  Official  will  annotate  the 
next  processed  project  master  list  with  a  "T" 
for  termination  in  column  5  of  Part  II  of  Form 
FmHA  1944-29  for  the  appropridte  lenant(s) 
or  memb«<r(s). 

(iii)  The  Sf?r\'icing  Official  will  continue  to 
authorize  RA  for  the  tenant  or  member. 

(iv)  The  borrower  will  continue  to  charge 
and  collect  the  rental  or  occupancy  charge 
rate  established  by  the  tenant's  or  member's 
current  tenant  certification,  as  well  as  the 
occupancy  surcharge. 

(v)  If  the  termination  process  is  nullified, 
either  by  resolution  of  the  lease  violation  or 
by  court  action,  normal  tenant/member  status 
resumes.  If  the  tennination  ends  with  tenant/ 
member  move-out  or  court  ordered  eviction, 
whichever  occurs  first,  the  RA  will  be 
assigned  to  the  next  tenant  or  member  that 
is  RA  eligible  at  the  time  of  the  move-out  or 
eviction. 

(vi)  If  the  tenant  certification  expires  while- 
a  notice  of  termination  for  lease  violation  or 


good  cause  is  in  effect  (i.e.,  litigation  is 
pending): 

(A)  The  borrower  will  continue  to  assess 
the  rent  or  occupancy  charge  and  occupancy 
surcharge  to  the  tenant/member  at  the  rates 
established  by  the  expired  tenant 
certification,  through  such  time  the  court  has 
rendered  a  decision,  or  the  tenant/member 
has  moved  out,  whichever  occurs  first.  (Note: 
the  tenant/member  must  pay  the  rent  or 
occupancy  charge  and  occupancy  surcharge 
into  an  escrow  account  pending  the  outcome 
of  litigation  ) 

(B)  The  project  will  not  be  required  to  pay 
overage  or  the  occupancy  surcharge. 

(C)  Should  the  court  deny  the  termination 
and  order  reinstatement  of  occupancy,  the 
borrower  shall  promptly  complete  the 
recertification  process  as  of  the  current  time 
to,  become  effective  as  soon  as  possible, 
collect  the  due  rent  or  occupancy  charge  and 
reimbursement  for  occupancy  surcharge,  and 
request  RA  retroactive  to  the  date  it  was 
suspended. 

B    Notice  of  lease  or  occupancy  agreement 
violation.  A  notice  of  lease  or  occupancy 
agreement  violation  is  prepared  and  issued 
by  the  borrower  or  authorized  representative. 
Any  such  notice  must  be  based  on  material 
violation  of  the  lease  or  occupancy  agreement 
terms  or  for  other  documented  good  cause  as 
determined  by  the  borrower  or  the  project 
manager. 

1    "The  notice  of  lease  or  occupancy 
agreement  violation  will  be  handled 
according  to  the  terms  of  the  lease  or 
occupancy  agreement.  Tenants  or  members 
will  be  given  prior  notice  of  lease  or 
occupancy  agreement  violation  according  to 
State  or  local  law.  The  notice  must: 

a    Refer  to  relevant  provisions  in  the  lease 
or  occupancy  agreement. 

b    State  the  violations  with  enough 
information  describing  the  nature  and 
frequency  of  the  problem  to  enable  the  tenant 
or  member  to  understand  and  correct  the 
problem.  In  those  cases  where  the  lease  or 
occupancy  agreement  violation  is  due  to  the 
tenant's  failure  to  pay  rent  or  the  member's 
failure  to  pay  occupancy  charge,  a  notice 
stating  the  dollar  amount  of  the  balance  due 
on  the  rent  or  occupancy  charge  account  and 
the  date  of  such  computation  shall  satisfy 
this  requirement. 

c    State  that  the  tenant  or  member  will  be 
expected  to  correct  the  lease  or  occupancy 
agreement  violation  by  a  specified  date. 

d    State  that  the  tenant  or  memlier  may 
informally  meet  with  the  borrower  or 
borrower  representative  to  attempt  to  resolve 
the  stated  violation  before  the  date  of 
corrective  action  specified  in  the  notice. 

e    Advise  the  tenant  or  member  that  if  he 
or  she  has  not  corrected  the  stated  violation 
by  the  date  specified,  the  borrower  may  seek 
to  terminate  the  lease  or  occupancy 
agreement  by  bringing  forth  a  judicial  action, 
at  which  time  the  tenant  or  member  may 
present  a  defense. 

2    The  notice  shall  be  accomplished  by: 
sending  a  letter  by  first  class  mail  to  the 
tenant  or  member  at  his  or  her  address  at  the 
project:  or  by  serving  a  copy  of  the  notice  on 
any  adult  person  answering  the  door  at  the 
dwelling  unit,  or  if  no  adult  responds,  by 
placing  the  notice  under  or  through  the  door, 
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if  possible,  or  by  affixing  the  notice  to  the 
door.  Service  shall  not  be  deemed  effective 
until  either  method  of  notice  as  described 
herein  has  been  accomplished.  The  date  on 
which  the  notice  shall  be  deemed  to  be 
received  by  the  tenant  or  member  shall  be  the 
date  on  which  the  required  first  class  letter 
is  mailed,  or  the  date  on  which  the  notice 
provided  for  in  this  paragraph  is  properly 
given,  whichever  method  of  service  is  used. 
C    Notice  of  termination. 

1  Upon  failure  by  the  tenant  or  member 
to  meet  the  condition(s)  or  correct  the 
violation(s)  stated  in  the  notice  of  lease  or 
occupancy  agreement  violation  by  the  date 
specified,  the  tenant  or  member  will  be 
notified  that  the  occupancy  is  terminated  and 
that  eviction  is  being  sought  through  the 
appropriate  judicial  process  according  to 
State  or  local  law. 

2  The  notice  of  termination  is  prepared 
and  issued  by  the  borrower  or  its  authorized 
representative  in  accordance  with  the  prior 
notice  requirements  and  provisions  of  State 
or  local  law. 

3  If  State  or  local  law  is  silent  or 
otherwise  not  explicit,  the  notice  must  state 
the  reason  and  basis  for  the  termination  of 
occupancy  (i.e.,  material  or  other  good  cause 
violation,  or  both). 

4  The  notice  of  termination  must  include 
the  location  and  regular  office  hours  during 
which  the  tenant  or  member  (or  counsel)  may 
view  its  file  and  copy  any  information  it 
contains  to  aid  in  the  tenant's  member's 
defense. 

5  The  notice  will  be  accomplished  in  the 
same  manner  described  at  paragraph  XIV  B 
2  of  this  exhibit. 

6  A  copy  of  the  notice  of  termination  will 
simultaneously  be  forwarded  to  the  Servicing 
Office. 

7  In  those  states  where  the  notice  of  lease 
or  occupancy  agreement  violation 
automatically  becomes  the  notice  of 
termination  after  a  prescribed  period  of  time, 
the  requirements  of  the  notice  of  termination 
have  been  met. 

D    Servicing  Official  review. 

1  Upon  receipt  of  a  copy  of  notice  of 
termination,  the  Servicing  Official  shall 
promptly  review  the  notice  for  technical 
compliance  with  paragraph  XIV  C  of  this 
exhibit  and  any  applicable  State 
Supplements.  The  Servicing  Official  will  not 
review  the  notice  for  the  merits  of  the  action, 
nor  express  any  opinion  on  the  merits  of  the 
action  (this  responsibility  resides  with  the 
State  or  local  court). 

2  No  further  action  is  required  if  the 
notice  of  termination  meets  technical 
requirements  of  preparation. 

3  If  the  notice  of  termination  foils  to  meet 
the  technical  requirements  of  preparation, 
the  Servicing  Official  will: 

a    Inform  the  borrower  how  the  notice  of 
tennination  failed  to  meet  the  technical 
requirements  of  preparation, 

b    Inforin  the  borrower  to  cease  the  action, 

c    Inform  the  borrower  that  it  may  reissue 
a  new  revised  notice  of  termination  if  the 
borrower  believes  the  conditions  still  warrant 
such  action,  and 

d    Send  to  the  tenant  a  copy  of  the 
Servicing  Official's  letter  that  was  sent  to  the 
borrower. 


B    Notice  of  eviction.  A  notice  of  eviction 
is  prepared  and  issued  by  a  court  of  law.  not 
the  borrower  or  its  authorized  representative. 
Eviction  will  be  carried  out  as  specified  by 
the  terms  of  the  eviction  notice  and  court 
order. 

XV    SECf/nnrSEHV/CWG.  Security 
servicing,  as  referenced  in  this  exhibit, 
concerns  the  borrower's  general 
responsibilities  in  relation  to  the  loan 
agreement  or  resolution,  note,  mortgage,  and 
other  loan  documents.  It  does  not  deal  with 
security  items  between  the  borrower  and  the 
tenants  or  members.  FmHA  will  look  to  the 
borrower  to  fulfill  its  obligation  according  to 
the  requirements  of  the  loan  agreement  or 
resolution,  note,  mortgage,  and  other  legal  or 
closing  documents.  Some  items  of  special 
emphasis  are: 

A    Fidelity  coverage.  It  is  the  borrower's 
overall  responsibility  as  described  in  the 
management  plan  to  see  that  fidelity  coverage 
is  in  place  on  any  personnel  entrusted  with 
the  receipt,  custody,  and  disbursement  of  any 
project  monies,  securities,  or  readily  saleable 
property  other  than  money  or  securities.  The 
borrower  should  have  fidelity.coverage  in 
force  as  soon  as  there  are  assets  within  the 
organization  and  it  must  be  obtained  before 
any  loan  funds  or  interim  financing  funds  are 
made  available  to  the  borrower.  Coverage 
must  be  from  a  comp>any  licensed  to  provide 
coverage  in  the  state  where  the  project  is 
located.  Fidelity  coverage  obtained  should 
utilize  standard  industry  forms  copyrighted 
by  an  organization  such  as  the  American 
Association  of  Insurance  Services,  or  AAIS; 
Insurance  Services  Office,  Inc.,  or  ISO:  or  the 
Surety  Association  of  America,  or  SSA.  Use 
of  the  following  guidelines  will  meet  the 
administrative  intent  of  FmHA: 

1  Fidelity  coverage  policies  must  declare 
in  the  insuring  agreement(s)  that  the 
insurance  company  will  provide  protection 
to  the  insured  against  the  loss  of  project 
money,  securities,  and  property  other  than 
money  and  securities,  through  any  criminal 
or  dishonest  act  or  acts  committed  by  any 
"employee,"  whether  acting  alone  or  in 
collusion  with  others,  not  to  exceed  the 
amount  of  indemnity  stated  in  the 
declaration  of  coverage.  The  FmHA 
minimally  requires  any  insuring  policy  to 
include  an  insuring  agreement  that  covers 
employee  dishonesty. 

2  "The  types  of  coverage  pol  i  cies 
acceptable  to  FmHA  are: 

a    Blanket  crime  policy.  This  type  of 
policy  usually  provides  the  broader  fidelity 
coverage  and  economy  of  cost  options. 
Premiums  are  subject  to  discount  based  on 
the  level  of  internal  control  exercised  by  the 
insured  operation.  This  type  of  policy  can 
provide  the  following  insuring  agreements: 

(1)  Employee  dishonesty — Form  A. 
Blanket.  (Required) 

(2)  Loss  inside  the  premises — Money  and 
Securities  Broad  Form.  (Recommended) 

(3)  Loss  outside  the  premises — Money  and 
Securities  Broad  Form.  (Recommended) 

(4)  Depositor's  foi^gery  or  alteration. 
(Recommended) 

b    Fidelity  bond.  Fidelity  bonds  limit 
coverage  only  to  employee  dishonesty. 
Fidelity  bonds  are  generally  used  when  one 
or  two  employees  are  covered.  Premiums  are 


based  on  established  rate  charges  that  are 
usually  greater  than  for  blanket  crime 
policies. 

(1)  Schedule  and  position  bonds.  A 
schedule  bond  covers  a  named  employee  and 
is  acquired  with  each  change  of  employment. 
A  position  bond  covers  a  named  position  of 
responsibility  and  permits  continuous 
coverage  even  though  the  person  holding  that 
position  changes.  Of  the  two,  a  position  bond 
is  preferred  by  FmHA. 

(2)  Blanket  bonds.  Blanket  bonds  cover  all 
employees  in  either  of  two  forms: 

(i)  Commercial  blanket  bond  (Form  A). 
This  bond  limits  coverage  to  each  loss, 
irrespective  of  how  many  persons  are 
involved.  This  form  of  bond  is  available  on 
a  "standard"  basis. 

(ii)  Blanket  position  bond  (Ponn  B).  This 
bond  limits  coverage  to  each  employee, 
hence  it  can  provide  greater  protection  if 
there  is  collusion  of  two  or  more  persons. 
This  is  a  nonstandard  form  of  bond  available 
from  some  insurance  companies  who  use 
their  own  individualized  forms. 

3  The  FmHA  requires  only  an 
endorsement  listing  all  FmHA  financed 
properties  and  their  locations  covered  under 
the  policy  or  bond.  The  policy  or  bond  may 
also  include  properties  or  operations  other 
than  FmHA  financed  properties  on  separate 
endorsement  listings. 

4  Individual  or  organizational  borrowers 
will  have  fidelity  coverage  when  they  have 
employees  with  access  to  project  assets  as 
cited  in  paragraph  XV  A  of  this  exhibit; 
otherwise,  a  management  company  with 
exclusive  access  to  the  borrower's  assets  will 
have  the  fidelity  coverage. 

5  Borrowers  who  use  a  management  agent 
with  exclusive  access  to  project  assets  as 
cited  above  will  require  the  Agent  to  have 
fidelity  coverage  on  all  principals  and 
employees  with  access  to  the  project  assets. 
Should  active  management  revert  to  the 
borrower,  the  borrower  will  obtain  fidelity 
coverage  as  specified  in  XV  A  1  of  this 
paragraph  as  a  first  course  of  business. 

6  Fidelity  coverage  is  not  required  when 
a  loan  is  made  to  an  individual  (a  natural 
person)  or  a  General  Partnership  and  that 
person  or  general  partner  will  be  responsible 
for  a  project's  financial  activities.  (An 
individual  person  cannot  bond  or  obtain 
coverage  against  its  ovim  actions.) 

7  In  the  case  of  a  land  trust  where  the 
beneficiary  is  responsible  for  management, 
the  beneficiary  will  be  treated  as  an 
individual. 

8  A  limited  partnership  will  not  be 
required  to  have  fidelity  coverage  on  its 
general  partners  UNLESS  one  or  more  of  its 
general  partners  perform  financial  acts 
coming  within  the  scope  of  the  usual  duties 
of  an  "employee." 

9  The  minimum  amount  of  fidelity 
coverage  will  be  the  amount  calculated  by 
multiplying  an  exposure  index  by  a  coverage 
factor.  When  the  calculated  amount  is  less 
than  $10,000,  minimum  coverage  of  $10,000 
must  be  provided.  This  calculation  is  made 
as  follows: 

a    Determine  exposure  index:  Exposure 
index>25  percent  of  the  SUM  of  annual  cash 
receipts  (rents,  cash  subsidy,  interest,  etc.) 
and  cash  (cosh  carryover,  reserves,  CD's,  tax 


40914 


/  Vol.  58.  No.  145  /  Friday.  July  30.  1993  /  Rules  and  Regulations 


higher  $1  An 

Ck)veTag«=«xpcwura  indm  X  coverage  factor 
taken  from  tin  urnwy  duit  Round  to  next 
higher  $10na 
c    Conngt  chart: 

Ej^otun  ktfitin 

Cow«rage 
toctor 

$100  000  or  IM* 

$100  000  to  S200.0QO  

JJO 
.28 

$200,000  to  S300,000 

$300,000  to  $400,000 

$400,000  to  $600,000  

$500,000  to  1000.000  

$600,000  to  $700,000 

$700,000  to  $800,000  ._. 

.26 
.24 
.22 

.20 
.18 
.16 

$800,000  to  $000,000  ._.. 

$900,000  to  $1.000.000 

$1,000,000  or  mora 

.14 
.12 
.10 

d    Example:  $245,000  exposure  index  X 
.26=563.700  Minfamnn  roveragB 
(rounded)=S64.000 

10    A  deductible  i«  designed  to  allow 
flexibility  in  balucing  what  the  piroject  can 
pradentiy  pay  from  Hi  own  assets,  at  a  time 
of  loss,  against  the  economy  of  annual 
premiums  in  its  annual  budget.  The 
following  deductible  levels  will  meet  FmHA 
requirements: 


FidaMy 


Undor  50.000  .„ „. 

In  Vw  HTM  of  $100,000.... 
m  »w  aiw  of  $250,000  .„ 
in  Vw  MM  of  $500,000  .>. 

In  twww  of  $1,000,000 


DwkKt- 

Motoval 


$1,000 

2,500 

5,000 

10,000 

15.000 
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11  When  discussing  fidelity  coverage 
with  its  insurance  agent,  the  borrower  and/ 
or  management  agent  should  inquire  how  it 
can  improve  its  internal  controls  to  reduce 
exposure  to  risk.  Adoption  of  improvement 
measures  may  result  in  lower  premiums. 

12  The  premium  far  a  borrower's  fidelity 
coverage  on  project  site  employees  is  a 
project  expense. 

13  The  premium  of  a  management  agent's 
fidelity  unwage  for  the  agent's  principals 
and  employees  will  be  the  management 
agent's  business  expense  (i.e.,  it  is  included 
within  the  management  fise).  When  a  project 
site  employee  is  covered  under  the 
"umbrella"  of  the  agent's  fidelity  coverage, 
the  pro  rata  portioo  of  the  premium  covering 
the  employee  may  ba  considered  a  project 
expense. 

1 4  Fidelity  uneiaga  should  be  reviewed 
during  annual  review  and  adjusted  when 
necessary. 

B    /nsHmnce.  Tha  minimum  amounts  and 
types  of  insurance  laquirad  of  the  borrower 
will  be  detarmined  by  PmHA  in  accordance 
with  subparts  A  and  B  of  part  1806  of  this 
chaptOT  (FmHA  butnictiaiis  426.1  and  426.2) 
except  as  otfaanrisa  deacribad  in  this 
paragrai^  All  refaiences  to  County 
Suparviaor  dull  ba  coastmad  to  mean 
Servicing  Official  wbaa  applied  to  the 
multiple  honaing  pwiyii  The  borrower  or 
its  agent  shall  oteln: 


1  Adequate  fire,  extended  coverage,  and 
earthquake  insurance  as  needed  will  be 
required  on  all  buildings  included  as  security 
for  the  loan  oc  grant  (see  Guide  Letter  1930- 

4  for  requesting  renewals).  The  amount  of 
coverage  will  be  not  less  than  the  "Total 
Estimated  Reproduction  Cost  New  of 
Improvements,"  on  page  5  of  Form  FmHA 
1922-7,  "Appraisal  Report  for  Multi-Unit 
Housing."  'The  following  additional 
(>rovisions  will  apply: 

a    An  initial  insurance  policy  with 
evidence  of  first  year  paid  premium  will  be 
delivered  to  the  FmHA  Senricing  Official  at 
the  time  of  loan  closing  or  transfer  of  loan, 
providing  at  least  1  year  of  coverage. 

b    Form  FmHA  426-2.  "Property 
Insurance  Mortgage  Gause,"  or  the 
provisions  thereof  printed  in  the  policy  or  in 
a  blanket  letter  from  an  insurance  company, 
must  be  part  of  the  policy:  namely  to  provide 
FmHA.  as  mortgagee,  with  at  least  10  days 
advance  notice  of  cancellation. 

c    Evidence  of  paid  premium  in 
subsequent  years  will  not  be  required. 

d    Any  change  of  insurance  provider  or 
level  of  coverage  or  term,  will  be  provided  to 
the  Servicing  Official  by  use  of  Part  VII 
"Notice  of  Cliange  to  Borrower/Project 
Status,"  of  Form  FmHA  1930-7. 

2  Suitable  Worker's  Compensation 
Insurance  on  all  its  employees.  Worker's 
Compensation  Insurance  for  employees  of  a 
management  agent  shall  be  paid  out  of  the 
agent's  management  fee.  When  a  project  site 
employee  is  covered  under  the  "umbrella"  of 
the  agent's  insurance,  the  portion  of  premium 
attributable  to  a  project  site  employee  may  be 
a  project  expense. 

3  Adequate  liability  insurance. 

4  Flood  insurance  when  the  project  is 
located  in  a  designated  flood  hazard  area. 

5  A  blanlcet  insurance  policy  may  be 
accepted  from  a  borrower  when  blanket 
coverage  is  more  cost  effective  for  each 
FmHA  financed  project  on  a  prorata  basis, 
and  an  endorsement  is  attached  to  the  policy 
listing  FmHA  financed  projects,  locations, 
and  coverage  limits  separate  from  any  other 
properties  covered  by  the  policy. 

C    Real  estate  and  personal  property 
taxes.  All  borrowers  will  be  required  to  pay 
their  taxes  before  they  become  delinquent 
and  provide  FmHA  with  proof  of  payment 
(see  Guide  Letter  1930-7  to  remind 
borrowers  to  pay  taxes).  An  exception  to  the 
above  may  be  made  if  the  borrower  has 
formally  contested  the  amount  of  the 
property  assKSsment  and  had  escrowed  the 
amount  of  taxes  in  question  in  a  manner 
acceptable  to  the  Servicing  Official. 

XVI    Automation  of  FmHA  Forms  and 
Formats:  The  various  forms  and  formats 
approved  or  prescribed  for  use  by  borrowers 
and  their  agents  throughout  this  subpart  may 
be  prepared  on  automated  systems  when  the 
following  criteria  is  complied  with: 

A    FmHA  forms  approved  for  official  use 
byOMB. 

1  The  idetttkxd  wording  and 
nomenclatiue  of  an  official  form  must  be 
included  m  the  automated  version  of  the 
form,  including  the  OMB  approval  number. 

2  Tha  function  (Ls..  logic  or  mathematical 
calculation)  of  an  official  form  must  be  the 
same  in  an  automated  version  of  the  form. 


3  The  name  or  logo  of  the  source  of  an 

automated  form  must  be  visibly  annotated  on 
each  output  of  the  automated  form. 

4  Nominal  spacing  adjustment  of  the 
content  of  an  official  form  on  the  automated 
format  is  permitted  to  accommodate 
limitations  of  automation  software  and 
hardware. 

5  Output  size  must  be  8^/^  inches  x  11 
inches. 

6  Output  on  colored  paper  is  permissible 
but  not  required  by  FmHA. 

B     Unofficial  FmHA  formats.  Items  such 
as  management  plans,  management 
agreements,  waiting  lists,  and  FmHA  guide 
letters  should  be  automated  to  the  extent 
possible.  Content  and  completion  of  the 
format  must  be  developed  according  to 
FmHA  guidelines  for  the  item. 

Exhibit  B-1 — Management  Plan 
Requirenwnts  for  Fanners  Home 
Administration  Financed  Multiple 
Family  Housing  (MFH)  Pro|ects 

The  objective  of  a  management  plan  is  to 
describe  the  property  owner's  expectations 
and  standards  for  performance,  timing,  and 
results  of  management  of  all  aspects  of  the 
various  components  of  property  operation, 
maintenance,  and  compliance  with 
applicable  laws  and  regulations.  This  exhibit 
is  intended  to  guide  the  owner  in  identifying 
the  various  components  of  property 
management  in  an  organized  manner.  The 
listing  of  discussion  items  under  each 
component  is  intended  as  further  guidance. 
Items  should  be  added  if  needed:  likewise, 
those  items  listed  and  not  applicable  to  a 
given  property  situation  need  not  be 
addressed. 

FmHA  requires  management  of  FmHA 
financed  MFH  projects  to  be  in  compliance 
with  applicable  Feideral,  State,  and  local  laws 
and  this  regulation.  Exhibit  B— 4  of  this 
subpart  will  be  used  by  a  prospective 
management  agent  to  provide  a  resume  of 
management  background  and/or  experience. 
Exhibit  B-5  of  this  subpart  will  be  used  by 
an  owner  who  proposes  to  provide  diqpct 
project  management.  In  rural  cooperative 
housing  (RCH),  a  cooperative's  board  of 
directors  will  manage  the  business  of  the 
cooperative  with  the  assistance  of  the  adviser 
to  the  board.  If  the  board  is  unable,  in  the 
adviser's  opinion,  to  manage  the  cooperative 
after  an  adequate  period  of  training,  then 
FmHA  will  make  the  determination  of 
whether  the  cooperative  will  hire 
professional  management. 

FmHA  will  review  the  management  plan  to 
evaluate  the  borrower's  standards  for  project 
management.  The  management  plan  and  any 
subsequent  revisions  must  be  signed  by  the 
borrower,  and  then  approved  and  signed  by 
the  authorized  FmHA  official.  No  loan  will 
be  closed  or  construction  started,  or  loan 
transfer  completed,  without  a  properly 
approved  and  signed  management  plan. 
Management  plans  should  be  reviewed 
annually  and  updated  at  least  triannually  by 
the  borrower.  Any  updated  or  modified 
management  plan  will  need  to  be  revievred 
and  approved  by  the  Servicing  Official  at  the 
time  of  annual  review.  When  only  a  few 
changes  are  needed,  use  of  an  addendum  to 
the  plan  is  acceptable  to  FmHA. 
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A  management  plan  will  reflect 
understanding  of  FmHA  program 
requirements  for  the  project  and  address  each 
of  the  following  areas: 

1  The  role  and  responsibility  of  the  owner 
and  the  relationship  and  delegations  of 
authority  to  the  management  agent.  A 
management  agreement  must  be  provided 
where  a  management  agent  is  to  be  used.  If 
there  is  no  management  agent,  the 
management  plan  should  supply  the 
equivalent  information  concerning  the 
management  staff  assigned  to  day-to-day 
operation  of  the  project  even  when  the  owner 
provides  direct  management. 

a  Describe  and  fully  justify  any  identity 
of  interest  as  described  in  paragraph  V  B  of 
Exhibit  B  of  this  subpart. 

b    Identify  the  supervisory  relationships, 
and  to  whom  the  incumbent  of  the  position 
responsible  for  the  day-to-day  operation  of 
the  project  is  accountable. 

c    Describe  the  conditions  when  the 
management  agent  must  consult  the  owner 
before  taking  any  action. 

d    Identify  the  person  or  position  in  the 
owner's  organization  that  is  the  key  contact 
for  the  management  agency.  Describe  the 
type  of  decisions  to  be  made  by  this  contact 
person. 

e    Describe  the  fundamental 
responsibilities  and  duties  of  the  owner  and 
the  managing  agent.  Identify  any  areas  of 
overlap  and  describe  how  the  overlap  will  be 
handled. 

f    Describe  any  pro  rata  divisions  of 
singularly  incurred  operating  expense  that  is 
common  to  the  management  agent  and  the 
owner  (project)  (i.e.,  fidelity  coverage  that 
may  be  divided  between  both). 

2  Personnel  policy  and  staffing 
arrangements. 

a    Describe  hiring  practices  of 
management  and  their  conformance  with 
equal  employment  opportunity  requirements. 

b    Include  a  staffing  plan  for  the  project. 

c    Describe  the  lines  of  authority, 
responsibility,  and  accountability  (internal 
controls)  within  the  management  entity. 

d    Describe  the  standards  and  plans  for 
training  and  familiarizing  employees  with 
their  job  related  responsibilities  and 
applicable  FmHA  program  requirements. 
Describe  how  such  training  will  generally  be 
achieved. 

3  Plans  and  procedures  for  marketing 
units,  achieving  and  maintaining  full 
occupancy,  and  meeting  HUD  Form  935.2, 
"Affirmative  Fair  Housing  Marketing  Plan," 
requirements. 

a    Describe  how  affinnative  marketing 
practices  will  be  used.  Describe  the  outreach 
and  marketing  efforts  that  will  be  used  to 
reach  those  low-income  and  minority 
persons  who  are  least  likely  to  apply  for  such 
housing  without  special  outreach  efforts. 

b    Describe  the  methods  that  will  be  used 
to  achieve  and  maintai:.  the  highest  possible 
level  of  occupancy.  When  applicable, 
indicate  any  additional  compensation  or 
incentives  that  may  be  allowed  management 
agents  for  early  initial  rent-up.  (If  this  area  is 
not  covered  In  the  management  plan,  it  will 
usually  not  be  allowed  by  FmHA  at  a  later 
date. 


c    Describe  how  the  units  will  be 
advertised.  Indicate  minimum  levels  planned 
regardless  of  occupancy  levels. 

d    Describe  the  appropriate 
communication  system,  auxiliary  aids,  or 
other  assistance  that  will  be  used  to  ensure 
effective  communication  with  applicants, 
tenants  or  members,  and  meml)ers  of  the 
public  that  have  sight  or  hearing 
impairments. 

e    Describe  the  kinds  of  reasonable 
accommodation  the  project  can  readily 
provide  such  as  changing  water  feucets, 
kitchen  equipment,  door  knobs,  assigning 
handicap  parking  spaces,  etc. 

f    Describe  the  process  management  will 
follow  in  reviewing  and  determining  whether 
structural  modification  of  an  apartment  unit 
is  practical  and  feasible  to  reasonably 
accommodate  a  tenant  or  household  member 
who  has  a  handicap  or  disability. 

g    Indicate  whether  the  FmHA  sample 
waiting  list  (exhibit  B-14  of  this  subpart)  or 
some  other  waiting  list  will  be  used.  If 
another  waiting  list  is  used,  indicate  how  its 
use  will  otherwise  comply  with  FmHA 
guidelines. 

h    Attach  copies  of  sample  forms  that  will 
be  used  to  record  unit  condition,  and 
indicate  who  will  receive  copies  of  the 
inspection  forms. 

i    Describe  any  orientation  services  to  be 
provided  tenants  or  members  to  acquaint 
them  with  the  project  and  care  of  the  units. 
Indicate  what  printed  project  information 
will  be  given  to  applicants. 

j    Identify  the  person  or  staff  position 
responsible  for  determining  tenant  or 
member  eligibility  and  their  location  on  the 
waiting  list. 

k    In  projects  receiving  tax  credits, 
describe  how  special  waiting  lists  will  be 
established  and  when  eligible  tenants  with 
incomes  higher  than  tax  credit  limits  will  be 
considered  for  occupancy. 

4  Procedures  for  determining  eligibility 
and  for  certifying  and  recertifying  incomes. 

a    Describe  how  applications  and  other 
records  relevant  to  this  function  will  be  kept. 
If  application  fees  are  used,  describe  them. 

b    Describe  the  level  of  knowledge,  skill, 
and  ability  that  management  official(s)  will 
be  expected  to  |>ossess  before  assuming  rental 
related  duties  such  as  application  processing, 
eligibility  determination,  selection,  unit 
assignment,  certification,  recertification,  rent 
or  occupancy  charge  and  occu{>ancy 
surcharge  collection,  and  recordkeeping.  This 
discussion  should  mention  training  and 
testing  to  be  provided  or  obtained  to  achieve 
and  maintain  the  level  expected. 

c    Identify  whether  project  funds  or  the 
management  agent  will  pay  overage  when 
overage  is  due  through  no  fault  of  the  tenant 
or  member. 

5  Leasing  and  occupancy  policies. 

a    Describe  the  occupancy  standards  for 
the  project.  (This  could  be  shown  as  an 
annex  to  the  management  plan.) 

b    Describe  the  project  admissions  and 
leasing/occupancy  policies  and  procedures, 
and  criteria  for  selecting  tenants/members  for 
occupancy.  (This  could  be  shown  as  an 
annex  to  the  management  plan.) 

c    Describe  the  level  of  knowledge,  skill, 
and  ability  that  management  official(s)  will 


be  expected  to  understand  and  apply 
regarding  project  lease  provisions  and 
prohibitions,  occupancy  standards,  and 
admissions  policies. 

d    Describe  special  procedures  that  will  be 
used  where  the  marketing  area  includes  non- 
English  speaking  or  reading  persons  to  assure 
that  such  persons  %vill  understand  leases  or 
occupancy  agreements  and  established  rules. 

6  Rent  and  occupancy  charge  and 
occupancy  surcharge  collection  policies  and 
procedures. 

a    Describe  the  project  rent/occupancy 
charge  and  occupancy  surcharge  collection 
policy  and  procedure,  covering  such  matters 
as  where  the  collection  point  is,  which  staff 
position  handles  the  collection,  provisions 
for  collection  after  normal  office  hours, 
recording,  and  safeguarding  of  collections. 

b    Describe  the  project  security  deposit/ 
membership  fee  policy  and  procedure 
covering  matters  similar  to  the  preceding 
item.  Include  discussion  on  handling  of  any 
interest  earned  on  such  deposits. 

7  Procedures  for  requesting  and 
implementing  a  rent  or  occupancy  charge 
change. 

a    Describe  the  process  to  be  followed  for 
preparation  and  request  of  a  change  of  rents/ 
occupancy  charges  and/or  utility  allowances, 
and  to  notify  tenants  of  such  change,  to  meet 
FmHA  requirements. 

b    Identify  which  staff  position  or  person 
will  process  change  requests. 

c    Describe  when  such  change  requests 
will  normally  be  made  in  terms  of  economic 
need  and  timing  within  a  fiscal  year  of 
operation. 

8  Plans  and  procedures  for  carrying  out 
an  effective  maintenance,  repair,  and 
replacement  program. 

a    Describe  the  project  objective  and 
general  plan  for  preventive  maintenance. 

b    Deiscribe  where  the  project's  es-built 
plans  and  specifications  will  be  located  and 
identify  the  staff  position  responsible  for 
updating  it  as  modifications  occur. 

c    Describe  the  general  maintenance 
procedures  and  schedules  or  cycles  to:  (this 
list  could  be  attached  as  an  addendum) 

(1)  Check  and  service  appliances  and 
mechanical  equipment. 

(2)  Perform  safety  checks  of  smoke/fire 
alarms,  fire  extinguishers,  outside  lighting, 
and  ice  removal,  etc. 

(3)  Inspect  and  perform  maintenance  and 
redecoration  incident  to  tenant/member 
move-out  and  move-in. 

(4)  Perform  major  interior  and  exterior 
painting  and  redecorating. 

(5)  Perform  major  repairs  and  grounds 
maintenance. 

(6)  Remove  garbage  and  trash. 

(7)  Perform  common  areas  cleanup 
(parking  lot,  entryways,  hallways, 
community  room,  etc.) 

d    Describe  the  project  policy  and 
procedure  for  tenants/members  to  prepare 
and  submit  maintenance  requests. 

e    Describe  the  general  timing  for  handling 
purchase  orders  and  payments. 

f    Describe  the  project  policy  for  budgeting 
for  and/or  requesting  use  of  reserve  funds  for 
funding  major  maintenance  or  replacement 
items. 
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g    In  ma^ftaH  or  HWomUy  occupied  bbor 
housing  (LH).  dwcribi  tta*  aboiv*  itmis  in 
tenns  of  mmod  opaaiag  uid  dosing  dales 

4    Plans  and  procedum  for  pnririding 
tuppiemental  service*. 

a    Describe  tbe  type*  of  supplemental 
services  such  as  laundry  and  rending 
machioes  that  will  be  pimtided  to  b«aefit 
occupants. 

b    Explain  whether  this  equipment  will  be 
o¥med  and  opantad  by  the  owner  or  a 
consignee  (vendor). 

c    Describe  the  safekeeping  and  recording 
practices  (internal  control)  of  any  cash 
collectioQS  from  use  of  the  equipment. 

d    Describe  who  will  be  responsible  for 
maintaining  the  equipment  and  stocking  any 
vending  machines. 

e    When  a  consignee  will  operate  the 
equipment,  describe  the  general  terras  of  the 
consignment  contract. 

10  Plana  for  accounting,  reconikeeping, 
and  meeting  FmHA  reporttitg  re<7vireaient5. 

a    Briefly  describe  the  type  of  project 
accounting  methods  (la,  cash  or  accrual] 
and  racords  that  will  be  used,  how  wilt  they 
be  maintained,  and  which  staff  position  will 
prepare  and  maintain  them. 

b    Describe  how  intenst  earned  on  project 
reserve  funds  will  be  prorated  and  acownted 
"separately"  if  such  funds  are  deposited 
jointly  with  funds  of  another  piofsU  owned 
by  the  same  bonower. 

c    Describe  whether  the  proiect 
bookkeeping  chast  of  accounts  and  bonk 
accounts  is  compatible  with  Form  FmHA 
1930-7.  "MttUi|^  Fmily  Housing  Project 
Budget,"  requirements,  and  if  not,  what 
ad)ustntents  will  be  made  when  reporting 
actuals  am  the  farm. 

d    Identify  which  staff  member  or  position 
will  be  raepoBsibla  for  the  prepantion  and 
submission  of  the  quarterly  inid  annual 
reports  required  by  FmHA. 

e    Provide  auvrtaxm  or  explanation  that 
the  person  or  firm  who  will  peifoiiu  and 
prepare  the  annual  audit,  or  verification  of 
review,  is  not  iisociatad  with  the  profect. 
other  than  to  peifmui  the  andit  or  review. 

f    Discuss  the  proposed  tenant  or  member 
record  maintenance  system  including 
retention  of  records  and  identify  which 
person/position  will  handle  and  maintain  the 
records. 

g    Identify  where  records  subject  to  FmHA 
review  will  be  keprt  and  which  persoo/ 
position  FmHA  will  contract  to  review  the 
records. 

1 1  Energy  conservation  measures  and 
practices. 

a    Describe  the  plan  to  inform  and 
encourage  tenants/members  in  use  of  energy 
conservation  practices  they  can  use  in  their 
unit  to  save  utility  expense  (and  thus 
minimize  utility  allowances  and  conserve 
rental  assistance). 

b    Describe  the  plan  to  utilize  energy 
conservation  practices  in  the  common  arsas 
of  the  project  (to  conserve  operating  expense 
and  hdp  minimize  rent/occupancy  charge 
levels). 

c    Describe  the  project  objective  in 
implementing  energy  cooaervation  measures, 
if  any.  as  they  are  identified  in  an  energy 

duOlt. 


1 2  Plans  for  tenant  participation  in  rural 
rentai  housing  (BBH)  project  operations  and 
tenant's  relationship  with  management. 

a    Decribe  any  plans  fnr  a  tenant 
organization  and  how  ntanagement  and  staff 
will  MTork  with  the  or^nizalion. 

b    Describe  when*  the  Tenant  Grievance 
and  Appeals  Procedure  (subpart  L  of  p»rt 
1944  of  this  chapter)  will  be  posted  in  the 
project  and  otherwise  made  available  to 
tenants.  Identify  which  person  or  staff 
position  will  be  responsitite  for  responses  to 
and  consideration  of  a  tenant/member 
grievance. 

1 3  Plans  for  member  participation  in 
FCH  project  operations. 

a  Decribe  who  will  explain  to  the 
members  the  types  of  committees  the 
cooperative  will  be  using. 

b    Describe  what  the  cooperative  will  do 
to  attract  member  participation  on 
committees. 

c    Describe  how  the  board  memben  will 
participate  with  the  committee. 

d    Describe  where  the  cooperative  will 
[>ost,  and  otherwise  make  available  to 
members,  the  Tenant  Grievance  and  Appeals 
Procedure  (subpart  L  of  part  1944  of  this 
chapter).  Identify  which  person  or  staff 
position  will  be  responsible  for  response  to 
and  consideration  of  a  member  grievance. 

14  Ptan  for  carrying  out  management 
training  programs. 

a    Describe  the  standards  of  training  and 
proficiency  that  marugpment  or  board 
members  will  be  expected  to  attain  and 
maintain  to  pwiwui  their  duties  and 
resp>onsibilities  in  carrying  nut  project 
objectives,  including  compliance  with 
applicable  Federal,  State,  and  local  laws. 

b    Describe  the  plan  to  conduct  internal 
training  and  to  otherwise  use  external 
training  sources  to  maintain  levels  of  attained 
proficiency. 

c    For  RCH,  describe  the  actions  the  board 
will  take  if  a  board  member(s)  does  not 
partiapate  in  training. 

d    For  RCH.  describe  the  role  the  board 
will  assume  in  making  sure  the  RCH 
membership  as  a  whole  understands  its  role 
and  functions  in  the  cooperative. 

15  Termination  of  leases  or  occupancy 
agreements  and  eviction. 

a    Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  administering 
State  and  local  laws  and  FmHA's 
requirements  regarding  terminatio.i  of  leases 
or  occupancy  agreement  and  evictions. 

b    Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  administering 
State  and  local  laws  and  FmHA's 
requirements  regarding  the  notification  that 
must  be  given  to  a  tenant  or  member  when 
termination  of  lease  or  occupancy  agreement 
is  prop)osed  and  subsequent  eviction 
procedures  through  the  Slate  or  local  judicial 
process. 

16  Security  servicing. 

a    Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  complying 
with  FmHA  requirennents  for  fidelity 
coverage  and  acquiring  such  coverage. 

b    Identify  which  person  or  staff  position 
is  responsible  for  knowing  and  complying 
with  FmHA's  insurance  coverage 
requirements  and  acquiring  such  coverage. 


1 7  Management  agreement.  Attach  a  copy 
of  the  management  agreement,  when 
applicable.  (If  an  initial  loan,  attach  a  copy 
of  the  proposed  management  agreement, 
when  applicable.)  See  Exhibit  B-2  of  this 
subpart  for  requirements  for  management 
agreements. 

18  RCH  board  of  director/adviser 
relationship.  Discuss  the  relationship  of  the 
adviser  and  its  effiect  on  decisions  made  by 
the  board. 

19  Management  compensation. 

a    If  management  is  provided  directly  by 
the  owner,  describe  the  amount  of 
management  fee,  how  it  will  be  determined, 
and  how  it  will  be  paid. 

b    In  the  case  of  a  cooperative,  describe 
the  amount  of  compensation  to  be  paid  to  the 
adviser  by  the  board. 

20  On-site  management. 

a    Describe  who  (owner,  site  manager, 
caretaker,  board)  will  perform  on-site 
management  duties  and  responsibilities. 

b    Describe  the  duties  and  responsibilities 
of  the  on-site  management  staff. 

c    Identify  whether  the  site  manager  will 
live  in  the  project  in  a  rent-fiec  unit  or  pay 
rent,  or  live  off-site. 

d    Describe  established  office  hours  and 
indicate  where  they  will  be  posted. 

2 1  Validity  of  the  manag/ement  plan.  The 
plan  must  provide  space  at  the  end  for  the 
following: 

a    Date,  title,  and  signature  of  borrower  or 
borrower's  authorized  representative. 

b    Date,  title,  and  signature  of  the  FmHA 
official  approving  the  plan. 

Exhibit  B-2 — Reqairanents  for 
Management  Agreements 

A  completed  and  executed  management 
agreement  must  be  reviewed  and  approved 
by  the  Farmers  Home  Administration 
(FmHA)  whenever  a  management  agent  is  to 
bo  used.  A  management  agreement  must  be 
submitted  to  FmHA  for  review  as  part  of  a 
project  loan  docket,  whenever  there  is  a 
change  of  management  agents  or  ownership, 
or  when  a  major  revision  of  an  existing 
agreement  is  necessary  or  required. 

1  A  written  management  agreement  is 
required  for  any  project  when  the  owner 
retains  a  management  agent.  A  management 
agreement  is  not  required  when  the  project 
is  managed  by  the  owner  as  described  in 
paragraph  V  E  6  of  Exhibit  B  of  this  subpart 
However,  a  written  management  plan  is 
required  for  all  projects  new  and  existing, 
except  for  on-farm  labor  housing  units  where 
rent  is  not  required.  Although  the  adviser  to 
a  coop>erative  board  of  directors  is  not  the 
same  type  of  agent  as  those  who  are  now 
managing  rental  projects,  a  written  agreement 
between  the  board  and  the  adviser  is  required 
which  sets  forth  their  relationship  and  what 
the  adviser  is  expected  to  do  for  the 
cooperative.  Exhibits  F,  F-1 ,  and  G  of  subpart 
E  of  part  1944  of  this  chapter  outline  the 
functions  and  responsibilities  of  an  adviser. 
The  agreement  may  follow  the  content  of 
Exhibit  B-3  of  this  subpart. 

2  The  management  agreement  must 
address  how  FmHA  requirements  will  be 
net.  The  owner  may  delegate  to  the  agent 
any  management  duties  which  are  not 
required  to  be  performed  by  the  owner.  The 
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owner  may  delegate  selected  ownership 
responsibilities,  such  as  requests  for  review 
and/or  appeal  of  adverse  decisions  by  third 
parties  that  affect  the  owner.  However,  the 
owner  remains  totally  responsible  to  FmHA 
for  all  aspects  of  management. 

3  The  management  plan  is  the  primary 
management  charter,  constituting  a 
comprehensive  description  of  the  policies 
and  procedures  to  be  followed  in  managing 
the  project.  The  management  agreement 
describes  how  the  objectives  and  policies  in 
the  management  plan  will  be  carried  out.  The 
agreement  should  be  clear  and  concise, 
sifiould  not  merely  repeat  the  management 
plan,  but  indicate  how  the  management  agent 
will  implement  the  plan. 

4  The  management  agreement  shall 
describe  the  management  agent's 
organization  and  staging  structiire, 
management  controls,  and  any  management 
company  identity  of  interest  relationship(s) 
such  as  the  borrower,  vendors,  and  suppliers 
of  materials,  labor,  and  services.  When  such 
relationships  exist,  the  management  agent 
shall  prepare  and  sign  the  forms  described  in 
paragraph  V  B  2  a  of  Exhibit  B  of  this  subpart 
as  "applicant". 

5  The  management  agreement  sets  forth 
the  standards  and  expectations  negotiated 
between  the  borrower  and  the  management 
agent.  The  agreement  should  follow  the 
guidelines  of  Exhibit  B-3  of  this  subpart. 
Each  management  agreement  should  be 
tailored  to  the  specific  conditions  and 
staffing  arrangements  of  the  particular 
project.  The  site,  design,  size  of  the  project, 
and  fiscal  constraints;  market  conditions; 
social  factors;  local  law;  and  business 
practices  are  among  the  elements  which  may 
require  variations  to  Exhibit  B-3  of  this 
subpart. 

Exhibit  B-3 — Sample  Management 
Agreement  for  Faimere  Home 
Administration  (FniHA)  Financed 
Multiple  Family  Housing  (MFH) 
Profects 

This  Agreement  is  made  this day  of 

,  19 ,  between (the 

"Owner"),  and (the  "Agent")  under 

the  terms  and  conditions  set  forth  herein. 

I    General. 

A    Appointment  and  acceptance.  The 
Owner  appoints  the  Agent  as  exclusive  agent 
for  the  management  of  the  property  described 
in  paragraph  I B  of  this  agreement,  and  the 
Agent  accepts  the  appointment,  subject  to  the 
terms  and  conditions  set  forth  in  this 
agreement. 

B    Project  description.  The  property  to  be 
managed  by  the  Agent  under  this  agreement 
(the  "Inject")  is  a  housing  development 
consisting  of  the  land,  buildings,  and  other 
improvements  which  make  up  Project  No. 

.  The  Project  is  further  described  as 

follows: 

Name 

Location 
City: 


Coxmty: 
State: 


No.  of  dwelling  units 
Type  of  units 


1  NdK  The  intent  of  this  sample  document  is  to 
provide  a  guide  of  topici  and  ilams  to  be  considered 
and  described  t>y  the  Owner  and  the  Ag«nt  in 
negotiating  the  agreemeot.  It  is  not  intended  to  be 
used  verlwtim. 


(Family,  Elderly,  (Mixed,  Congregate) 
C    Definitions.  As  used  in  this  agreement: 

1  "FmHA"  means  the  Farmers  Home 
Administration,  including  any  successor 
agencies. 

2  "Principal  Parties"  means  the  Owner 
and  the  Agent. 

3  "Agent,"  as  used  throughout  this 
agreement,  means  the  person  or  business 
entity,  including  employees  at  the  Agent's 
office  and  project  site,  engaged  in  the  task  of 
providing  management  of  a  FmHA  financed 
MFH  project  in  contractual  arrangement  with 
the  Owner. 

D    Identity  of  interest.  The  Agent  discloses 
to  the  Owner  and  FmHA  any  and  all 
identities  of  interest  that  exist  or  will  exist 
between  the  Agent  and  the  Owner,  suppliers 
of  material  and/or  services,  or  vendors  in  any 
combination  of  relationship.  A  csrtification 
by  memorandum  of  such  disclosure  is 
attached  and  made  part  of  this  agreement. 

E    FmHA  requirements.  In  performing  its 
duties  under  this  management  agreement,  the 
Agent  will  comply  with  all  relevant 
requirements  of  FmHA.  FmHA  requirements 
include  preparation  of  forms  and  reports  in 
the  format  of  prescribed  FmHA  forms  and 
exhibits. 

F    Basic  information.  As  soon  as  possible, 
the  Owner  will  furnish  the  Agent  with  a 
complete  set  of  "as  built"  plans  and 
specifications  and  copies  of  all  guarantees 
and  warranties  relevant  to  construction, 
fixtures,  and  equipment.  With  the  aid  of  this 
information  and  inspection  by  competent 
personnel,  the  Agency  will  become 
thoroughly  familiar  with  the  character, 
location,  construction,  layout,  plan,  and 
operation  of  the  project,  and  especially  with 
the  physical  plant. 

G    Compliance  with  governmental  orders. 
The  Agent  will  take  such  action  as  it  may 
deem  necessary  to  comply  promptly  with  any 
and  all  governmental  orders  or  other 
requirements  affecting  the  project,  whether 
imposed  by  Federal,  State,  county  or 
municipal  authority,  subject,  however,  to  the 
limitation  stated  in  paragraph  IV  D  of  this 
exhibit  with  respect  to  litigation  and  repairs. 
Nevertheless,  the  Agent  shall  take  no  action 
so  long  as  the  Owner  is  contesting,  or  has 
anirmed  its  intention  to  contest,  any  such 
order  or  requirement.  The  Agent  will  notify 
the  Owner  in  writing  of  all  notices  of  such 
orders  or  other  requirements,  within  72  hours 
from  the  time  of  their  receipt. 

H    Nondiscrimination.  In  the  performance 
of  its  obligations  under  this  agreement,  the 
Agent  will  comply  with  the  provisions  of  any 
Federal,  State  or  local  Fair  Housing  law 
prohibiting  discrimination  in  housing  on  the 
grounds  of  race,  color,  religion,  sex,  familial 
status,  national  origin,  or  handicap.  Other 
nondiscrimination  provisions  include  title  VI 
of  the  Civil  Rights  Act  of  1964  (Pub.  L.  88- 
352,  T6  Stat.  241),  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975,  as  they  relate  to 
the  FmHA  multi-housing  program. 

I    Fidelity  coverage.  The  Agent  agrees  to 
furnish,  at  its  own  expense,  fidelity  coverage 
to  the  Owner,  with  copy  to  the  FmHA 


Servicing  Office  on  the  employees  of  the 
Agent  who  are  entrusted  with  the  receipt, 
custody,  and  disbursement  of  any  project 
monies,  securities,  or  readily  saleable 
property  other  than  money  or  securities.  The 

minimum  coverage  of  $ will  be  provided 

according  to  the  coverage  chart  found  in 
paragraph  XV  of  Exhibit  B  of  this  subpart. 
The  Agent  will  obtain  coverage  from  a 
company  licensed  to  provide  coverage  in  the 
project  locality.  Coverage  will  be  in  force  to 
coincide  with  the  assumption  of  fiscal 
responsibility  by  the  Agent  until  that 
responsibility  is  relinquished.  Endorsement 
listing  FmHA  projects  separate  from  other 
projects  or  operations  will  be  obtained  and 
made  part  of  the  coverage  policy  or  bond. 
The  other  terms  and  conditions  of  the 
coverage,  and  the  surety  thereon,  will  be 
subject  to  the  requirements  and  approval  of 
the  owner. 

]    Bids,  discounts,  rebates,  etc.  With  prior 
approval  of  the  owner,  the  Agent  will  obtain 
contracts,  materials,  supplies,  utilities,  and 
services  on  the  most  advantageous  terms  to 
the  project,  and  is  authorized  to  solicit  bids, 
either  formal  or  informal,  for  those  items 
which  can  be  obtained  from  more  than  one 
source.  The  Agent  will  sscure  and  credit  to 
the  Owner  all  discounts,  rebates,  or 
commissions  obtainable  with  respect  to 
purchases,  service  contracts,  and  all  other 
transactions  on  the  Owner's  behalf. 

II  Management  plan. 

A    Description.  Attached  is  a  copy  of  the 
management  plan  for  the  project,  which 
provides  a  comprehensive  description  of  the 
policies  and  procedures  to  be  followed  in  the 
management  of  the  project. 

B    Relationship  with  management  plan. 
The  Agent  shall  conduct  its  management 
activities  in  accordance  with  the  policies  and 
procedures  set  forth  in  the  management  plan. 
In  addition,  the  Agent  will  also  carry  out  the 
tasks  and  responsibilities  set  forth  in 
paragraph  IV  of  this  agreement 

C    Division  of  duties  and  common 
expense.  An  identification  of  duties  and 
supervisory  relationship  for  project  site  staff 
and  Agent's  office  staff  are  described  in  the 
management  plan  as  is  the  pro  rata  division 
of  singularly  incurred  operating  expense 
common  to  the  Agent  and  the  Ouner. 

III  Budget. 

A    Preparation.  The  Agent  shall  prepare 
an  original  project  budget  for  submission  to 
the  owner  and  FmHA  for  approval.  For  each 
subsequent  fiscal  year  the  Agent  shall 
prepare  a  new  budget. 

B    Budget  categories.  The  budget  shall  be 
prepared  using  the  format  and  categories  of 
FmHA  Form  1930-7.  "Multiple  Family 
Housing  Project  Budget." 

IV  Agent's  authorizations.  The  Owner 
authorizes  the  Agent  to: 

A    Operate  the  project  according  to  the 
Owner's  management  plan  and  in 
compliance  with  the  Owner's  loan  agreement 
(or  resolution)  with  FmHA,  and  applicable 
FmHA  regulations  an  guidelines. 

B    Operate  and  maintain  the  project 
within  reasonable  tolerance  (as  defined  by 
FmHA)  of  the  expense  category  subtotals  in 
the  project  budget. 

C    Purchase  all  material,  equipment,  tools, 
appliances,  supplies  and  services  necessary 
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for  proper  maintenance  and  repair  of  the 
project  as  stipulated  by  the  Owner  in  the 
management  plan,  project  budget,  and/or 
other  form  of  written  documentation. 

D    Notwithstanding  any  of  the  foregoing 
provisions  or  any  similar  prorisions  that 
follow,  the  prior  written  approval  of  the 
Owner  will  be  requi.'ed  for  any  expenditure 

which  exceeds  S in  any  one  instance  for 

litigation  involving  the  project,  or  labor, 
materials,  or  otherwise  in  connection  with 
the  maintenance  and  repair  of  the  project. 
This  limitations  is  not  applicable  for 
rectirring  expenses  within  the  limits  of  the 
operating  budget  or  emergency  repairs 
involving  manifest  danger  to  persons  or 
property,  or  that  are  requind  to  avoid 
suspension  of  any  necessary  9er\ice  to  the 
project,  in  the  latter  event,  the  Agent  will 
infbrm  the  Ow'ner  of  the  facts  as  promptly  as 
possible. 

E    Represent  the  Owner  in  specific  matter 
related  to  management  of  the  project.  (Items 
such  as  representing  the  Owner's  interest  at 
appeal  hearings  may  be  specified  here  or  may 
be  indicated  that  such  authorizations  will  be 
provided  in  writing  as  an  addendum  when 
appropriate.)  ^ 

V    Agent's  obligations. 

A    Management  input  during  and  after 
FmHA  processing.  The  Agent  will  advise  and 
assist  the  Owner  with  respect  to  management 
planning  and  input  during  FmHA  loan 
processing  and  subsequent  review.  The 
Agent's  specific  tasks  will  be: 

1  Pariicipation  in  any  conference  with 
FmHA  officials  involving  project 
management. 

2  Preparation  and  lubminion  of  Form 
FmHA  1930-7  as  a  quarterly  report 
throughout  the  period  from  initial  occupancy 
afier  FmHA  loan  closing  until  such  time  as 
no  longer  required  by  FmHA.  If  the 
management  is  authorized  to  sign  the  reporis 
for  the  owmer,  a  copy  of  the  signed  report  as 
submitted  to  FmHA  trill  be  provided  to  the 
Owner. 

3  Participation  in  the  on-site  final 
inspection  of  the  project,  required  by  FmHA 
prior  to  initial  occupancy. 

4  Continuing  review  of  the  management 
plan,  for  the  purpose  of  keeping  the  Owner 
advised  of  necessary  or  desirable  changes. 

B    Liaison  with  architect  and  general 
contractor.  At  the  direction  of  the  owner 
during  the  planning  and  construction  phases, 
the  Agent  will  maintain  direct  liaison  with 
the  architect  and  genenl  contractor,  in  order 
to: 

1  Cocmlinate  management  concerns  with 
the  design  and  construction  of  the  project. 

2  To  facilitate  completion  of  any 
corrective  work,  and 

3  To  facilitate  the  Agent's  responsibilities 
for  arranging  utilities  and  services  pursuant 
to  paragraph  V  J  of  this  agreement.  The  Agent 
will  keep  the  Owner  advised  of  all  significant 
nutters  of  this  nature. 

C    Marketing.  The  Agent  will  market  the 
rental  units  according  to  the  management 
plan,  observe  all  requirements  of  the 
Affirmative  Fair  Housing  Marketing  Plan, 
and  maintain  records  of  the  marketing 
activity  for  compliance  review  purposes. 

D    Rentals.  The  Agent  will  offer  for  rent 
and  will  endeavor  to  rent  the  dwelling  units 


in  the  project.  The  following  provisions  will 
apply: 

1  The  Agent  will  make  preparations  for 
initial  rent-up,  as  described  in  the 
management  plan. 

2  The  Agent  will  follow  the  tenant 
selection  policy  described  in  the 
management  plan. 

3  The  Agent  will  show  the  premises  and 
available  units  to  all  prospective  tenants 
without  regard  to  race,  color,  national  origin, 
sex.  religion,  familial  status,  handicap  or  age: 
and  will  provide  for  reasonable 
accommodation  to  individuals  with 
handicaps 

4  The  Agent  will  take  and  process  all 
applications  received  for  rentals.  If  an 
application  is  rejected,  the  Agent  will  inform 
the  applicant  in  writing  of  the  reason  for 
rejection.  The  rejected  application,  with  the 
reason  for  rejection  noted  thereon,  will  be 
kept  on  file  until  a  compliance  review  has 
been  conducted.  If  the  rejection  is  because  of 
information  obtained  from  a  credit  bureau, 
the  source  of  the  report  must  be  revealed  to 
the  applicant  according  to  the  Fair  Credit 
Rr-oorting  Act.  A  current  list  of  qualified 
applicants  will  be  maintained. 

5  The  Agent  will  prepare  all  dwelling 
leases,  parking  permits,  and  will  execute  the 
same  in  its  name,  identified  thereon  as  Agent 
for  the  Owner.  The  terms  of  all  leases  will 
comply  with  the  relevant  provisions  of 
FmHA  regulations  and  State  and  local  law. 
Dwelling  leases  will  be  in  a  form  approved 
by  the  Owner  and  FmHA. 

6  The  Owner  will  furnish  the  Agent  with 
rental  and  income  report  forms  required  by 
FmHA,  showing  rents  as  appropriate  for 
dwelling  units,  other  charges  for  ^cilities 
and  services,  and  income  data  relevant  to 
determinations  of  tenant  eligibility  and 
tenant  rents.  In  no  event  will  the  rents  and 
other  charges  be  exceeded. 

7  The  Agent  will  counsel  all  prospective 
tenants  regarding  eligibility  and  will  prepare 
and  verify  eligibility  certifications  and 
recertifications  in  accordance  with  FmHA 
requirements. 

E  Reports.  The  Agent  will  fiimish 
information  (including  occupancy  reports]  as 
may  be  requested  by  the  Owner.  FmHA.  and/ 
or  the  Office  of  Inspector  General  from  time 
to  time  with  respect  to  the  project's  financial, 
physical,  or  operational  condition.  The  Agent 
will  also  prepare  and  submit: 

Form  FmHA  1944-8:  "Tenant  Certification" 
Form  FmHA  1944-29:  'Project  Worksheet  for 

Interest  Credit  and  Rental  Assistance" 
Form  FmHA  1930-7:  "Multiple  Family 

Housing  Project  Budget" 

The  Agent  will  assist  the  owner  in 
initiating  or  completing  all  additional 
reporting  forms  and  data  prescribed  by 
FmHA  affecting  the  operation  and 
maintenance  of  the  project. 

F    Collection  of  rents,  security  deposits 
and  other  receipts.  The  Agent  will  endeavor 
to  collect  when  due  all  rents,  charges,  and 
other  amounts  receivable  on  the  CKvner's 
account  in  connection  with  the  management 
and  operation  of  the  project.  Such  receipts 
will  be  deposited  immediately  in  the 
project's  general  operating  account  with 

(name  of  bank  or  such  other  financial 

institution  designated  by  the  owner),  whose 


deposits  are  insured  by  an  agency  of  the 
Federal  Government.  The  Agent  will  collect, 
deposit,  and  disburse  security  deposits,  if 
required,  in  compliance  with  any  State  or 
local  laws  governing  tenant  security  deposits. 
Security  deposits  will  be  deposited  by  the 
Agent  in  a  separate  account,  at  a  Federally 
insured  institution.  This  Account  will  be 
carried  in  the  owner's  name  and  designated 
of  record  "Name  of  Project)  Security  Deposit 
as  Account." 

G    Accounting  system.  The  Agent  must 
develop  a  systematic  method  to  record  the 
business  transactions  of  the  project  that 
appropriately  reflects  the  complexity  of 
project  operations  and  the  owner's 
requirements.  The  Agent  may  be  required  to 
implement  and  use  a  bookkeeping  and 
accounting  system  acceptable  to  FmHA.  The 
accounts  described  in  paragraph  VI  of  this 
agreement,  as  a  minimum,  will  be  established 
and  regularly  maintained  by  the  Agent. 

H    Enforcement  of  leases.  The  Agent  will 
endeavor  to  ensure  full  compliance  by  each 
tenant  with  the  terms  of  the  lease.  Voluntary 
compliance  wMl  be  emphasized.  The  Agent, 
using  the  services  of  local  social  service 
agencies  when  available,  will  counsel  tenants 
and  make  referrals  to  community  agencies  in 
cases  of  financial  hardship  or  other 
circumstances  deemed  appropriate  by  the 
Agent.  Involuntary'  termination  of  tenancies 
should  be  avoided  to  the  maximum  extent 
consistent  with  sound  management  of  the 
project.  Nevertheless,  and  subject  to  the 
relevant  procedures  prescribed  in  the 
management  plan,  the  Agent  may  initiate 
action  to  terminate  any  tenancy  when,  in  the 
Agent's  judgment,  there  is  material 
noncompliance  with  the  lease  or  other  good 
cause  as  prescribed  by  FmHA  regulations  for 
such  termination.  The  tenant  must  be 
properly  notified  of  his/her  right  to  appeal 
the  proposed  action  according  to  FmHA 
regulations.  Attorney's  fees,  and  other 
necessary  costs  incurred  in  connection  with 
such  actions  will  be  paid  out  of  the  general 
operating  account  as  project  expenses  within 
the  itemized  limit  of  the  project  budget. 

I    Maintenance  and  repair.  The  Agent  will 
endeavor  to  maintain  and  repair  the  project 
in  accordance  with  the  management  plan  and 
local  codes,  and  keep  it  in  a  condition 
acceptable  to  the  Owner  and  FmHA  at  all 
times.  This  will  include,  but  is  not  limited 
to,  cleaning,  painting,  decorating,  plumbing, 
carpentry,  grounds  care,  energy  conservation 
measures  and  practices,  and  such  other 
maintenance-and  repair  work  as  may  be 
necessar>',  subject  to  any  limitations  imposed 
by  the  Owner  in  addition  to  those  contained 
therein. 

Incidental  thereto,  the  following  provisions 
will  apply: 

1  Special  attention  will  be  given  to 
preventive  maintenance,  and  to  the  greatest 
extent  feasible,  the  services  of  regular 
maintenance  employees  will  be  used. 

2  The  Agent  will  contract  with  qualified 
independent  contractors  acceptable  to  the 
Owner  for  the  maintenance  and  repair  of  air 
conditioning,  heating  systems,  and  elevators, 
and  for  extraordinary  repairs  beyond  the 
capability  of  regular  maintenance  employees. 
Any  identity  of  interest  will  be  identified  in 
accordance  with  paragraph  V  B  of  Exhibit  B 
of  this  subpart. 
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g  provisions 


'  3    The  Agent  wriU  lystematically  receive 
and  promptly  invettigata  all  service  requests 
from  tenants,  take  sudi  action  as  may  be 
(ustified,  and  keep  records  of  the  same. 
Emergency  requests  wrill  be  received  and 
serviced  on  a  24  hour  basis.  Serious 
complaints  will  be  reported  to  the  Owner 
after  investigation. 

4    The  Agent  will  advise  the  Owner  of  any 
cost-effBctive  and  adaptable  energy 
conservation  measures  or  practices  that 
should  be  used  in  the  project.  The  Agent  will 
encourage  their  use  and  will  assist  the  Owner 
during  any  installation  of  these  measures  or 
institution  of  practices. 

J    Utilities  and  services.  In  accordance 
with  the  Owner's  management  plan,  the 
Agent  will  make  arrangements  for  water, 
electricity,  gas,  fuel  oil,  sewage  and  trash 
disposal,  vermin  extermination,  decorating, 
laundry  facilities,  and  telephone  service. 

K    Insurance.  The  Owner  will  inform  the 
agent  of  insurance  to  be  carried  with  respect 
to  the  project  and  its  operations,  and  the 
Agent  will  cause  such  insurance  to  be  placed 
and  kept  in  effect  at  all  times.  The  Agent  will 
pay  premiums  out  of  the  general  operating 
account,  and  premiums  will  be  treated  as 
operating  expenses.  All  insurance  will  be 
placed  with  companies,  on  conditions,  in 
amounts,  and  with  beneficial  interests 
appearing  thereon  as  shall  be  acceptable  to 
the  Owner  and  the  FmHA  provided  that  the 
same  will  include  public  liability  coverage, 
with  the  Agent  designated  as  one  of  the 
insured,  in  amounts  acceptable  to  the  Agent 
as  well  as  the  Owner  and  FmHA.  The  Agent 
will  investigate  and  furnish  the  Owner  with 
full  reports  on  all  accidents,  claims,  and 
potential  claims  for  damage  relating  to  the 
project,  and  will  cooperate  with  the  owner's 
insurers  in  connection  therewith. 

L    Taxes,  fees  and  assessments.  The  Agent 
shall  provide  for  the  payment  firom  project 
funds  all  taxes,  assessments,  and  government 
fees  for  the  owner  promptly  when  due  and 
payable.  The  Agent  shall  also  evaluate  local 
property  taxes  to  determine  if  they  bear  a  fair 
relationship  to  the  project  value  and  if  they 
do  not.  at  the  direction  of  the  Owner,  appeal 
such  taxes  on  behalf  of  the  Owner  or  assist 
the  Owner  in  the  appeal,  whichever  is 
required  by  local  jurisdiction  or  is 
appropriate. 

M    Employees  and/or  services.  The  Agent 
will  employ  persons  and/or  services,  (or  will 
manage  persons  and/or  services  employed  by 
the  Owner)  to  perform  duties  and 
responsibilities  at  the  project  site  as 
described  in  the  management  plan. 
Compensation  of  such  persons  and/or 
services  will  be  paid  as  a  direct  expense  to 
the  project  as  specified  in  the  management 
plan  and  this  agreement.  The  Agent  will 
employ  sufficient  resources  (staff  and/or 
services)  within  the  Agent's  operation  to 
fulfill  Agent's  obligation  to  the  Owner  under 
the  terms  of  this  agreement. 

VI    Project  accounts.  The  Agent  will 
maintain  and  safeguard  the  Owner's  project 
financial  accounts  and  tenant  security 
deposit  accounts  according  to  the  current 
requirements  set  forth  in  paragraph  XIII  B  2 
of  Exhibit  B  of  subpart  C  of  part  1930  of  this 
chapter,  which  is  part  of  the  "Multiple 
housing  Management  Handbook." 


VD    Agent's  compensation,  tenure,  and 
identification. 

A    Agent's  compensation.  The  Agent  will 
be  compensated  for  its  services  for  providing 
management  described  under  this  agreement, 
and  the  Owner's  management  plan,  by 
monthly  Cses,  to  be  paid  from  the  general 
operating  account  and  treated  as  a  project 
operation  and  maintenance  expense.  Such 
fees  will  be  payable  on  the  first  day  of  euch 
month  for  the  preceding  month.  Each 
monthly  fee  will  be  in  an  amount  computed 
as  follows: 

(The  following  are  acceptable  methods  in 
no  order  of  preference.  Any  other  method  of 
compensation  will  be  fully  described  and 
inserted  in  this  section.)  The  costs  incurred 
by  the  Agent  for  performing  the  specified 
services  listed  in  this  agreement  shall  be 
allocated  to  the  owner  and  Agent  as  outlined 
in  the  agreement,  management  plan,  and 
approved  project  budget 

1.  $ occupied  unit  on  the  first  of  a 

month. 

2.  %  of  cash  rent  collected.  (Plan  I  and  full 
profit) 

3.  %  of  basic  rents  collected.  (Plan  11) 
Maximum  annual  compensation  under  this 

agreement  and  the  approved  project  budget 

shall  be  S year. 

B    Term  o/ogreemenf.  This  agreement 
shall  be  in  effect  for  a  period  of  not  more 

•  than  3  years,  beginning  on  the day  of 

,  19 ,  subject,  however,  to  the 

following  conditions: 

1  This  agreement  will  not  be  binding 
upon  the  Principal  Parties  until  approved  by 
FmHA. 

2  This  agreement  may  be  terminated  by 
mutual  consent  of  the  principal  parties  as  of 
the  end  of  any  calendar  month,  provided  that 
at  least  30  days  advance  «vritten  notice 
thereof  with  reasons  given  is  submitted  to 
FmHA. 

3  In  the  event  that  a  petition  in 
bankruptcy  is  filed  by  or  against  either  of  the 
Principal  Parties,  or  in  the  event  that  either 
makes  an  assignment  for  the  benefit  of 
creditors  or  takes  advantage  of  any 
insolvency  act,  the  other  party  may  terminate 
this  agreement  without  notice  to  the  other, 
provided  that  prompt  written  notice  with 
reasons  given  for  such  termination  is 
submitted  FmHA. 

4  It  is  expressly  understood  and  agreed 
by  and  between  the  Principal  Parties  that  the 
State  Director  may  terminate  this  agreement 
with  cause  upon  the  issuance  of  a  30-day 
written  notice  of  cancellation  to  each  of  the 
Princip>al  Parties.  It  is  further  understood  and 
agreed  that  no  liability  will  attach  to  either 
of  the  Principal  Parties  in  the  event  of  such 
termination. 

5  Upon  termination  of  this  agreement,  the 
Agent  will  submit  to  the  Oivner  all  project 
books  and  records  and  any  financial 
statements  required  by  the  FmHA.  After  the 
Principal  Parties  have  accounted  to  each 
other  with  respect  to  all  matters  outstanding 
as  of  the  date  of  termination,  the  Owner  will 
furnish  the  Agent  security,  in  form  and 
Principal  amount  satisfactory  to  the  Agent, 
against  any  obligations  or  liabilities  which 
the  Agency  may  properly  have  incurred  on 
behalf  of  the  Owner  hereunder. 

C    Agent's  indemnification. 
Notwrithstanding  any  provision  of  this 


agreement  or  any  obligation  of  Agent 
hereunder,  it  is  understood  and  agreed:  that 
Owner  has  assumed  and  will  maintain  its 
responsibility  and  obligation  throughout  the 
term  of  this  agreement  far  the  finances  and 
the  financial  stability  of  the  project;  and  that 
Agent  shall  have  no  obligation, 
responsibility,  or  liability  to  fund  authorized 
project  costs,  expenses,  or  accounts  other 
than  those  fonds  generated  by  the  project 
itself  or  provided  to  the  project  or  to  Agent 
by  Owner.  In  accordance  with  the  foregpiiig. 
Owner  agrees  that  Agent  shall  have  the  right 
at  all  times  to  secure  payment  of  its 
compensation,  as  provided  for  under 
paragraph  VII  A  of  this  agreement,  from  the 
operating  and  maintenance  account, 
immediately  when  such  compensation  is  due 
and  without  regard  to  other  project 
obligations  or  expenses  provided  the  Agent 
has  satisfactorily  discharged  all  duties  and 
responsibilities  under  this  agreement. 
Moreover,  Owner  hereby  indemnifies  Agent 
and  agrees  to  hold  it  harmless  with  respect 
to  project  costs,  expenses,  accounts, 
liabilities,  and  obligations  during  the  term  of 
this  agreement  and  further  agrees  to 
guarantee  to  Agent  the  pwyment  of  its 
compensation  under  paragraph  VII  A  of  this 
agreement  during  the  term  of  this  agreement 
to  the  extent  that  the  project's  operating  and 
maintenance  account  is  insufficiently  funded 
for  this  purpose.  Failure  of  Owner  at  any 
time  to  abide  by  and  to  fulfill  the  foregoing 
shall  be  a  breach  of  this  agreement  entitling 
Agent  to  obtain  from  Owner,  upon  demand, 
full  payment  of  all  compensation  owned  to 
Agent  through  the  data  of  such  breach  and 
entitling  Agent,  at  its  option,  to  terminate 
this  agreement  forthwith. 

VIII    Interpretative  provisions. 

A    This  agreement  constitutes  the  entire 
agreement  betwreen  the  Owner  and  the  Agent 
with  respect  to  the  management  and 
operation  of  the  project  No  change  will  be 
valid  unless  made  by  supplemental  written 
agreement  approved  by  FmHA. 

B    This  agreement  has  been  executed  in 
several  counterparts,  each  of  which  shall 
constitute  a  complete  original  agreement, 
which  may  be  introduced  in  evidence  or 
used  for  any  other  purpose  without 
production  of  any  of  the  other  counterparts. 

C    This  agreement  is  NOT  in  full  force  and 
effect  unless  and  until  concurred  with  by 
FmHA. 

D    At  all  times,  this  agreement  will  be 
subject  and  subordinate  to  all  rights  of  the 
FmHA,  and  will  work  to  the  benefit  of  and 
constitute  a  binding  obligation  upon  the 
Principal  parties  and  their  respective 
successors  and  assigns.  To  the  extent  that 
this  agreement  confers  rights  upon  the 
consenting  parties,  it  will  be  deemed  to  work 
to  their  benefit,  but  without  liability  to  either, 
in  the  same  manner  and  work  with  the  same 
effect  as  though  the  consenting  parties  were 
primary  parties  to  the  agreement. 

The  Principal  Parties  (by  their  duly 
authorized  officers)  have  executed  this 
agreement  on  the  date  first  above  written. 

Owner:  

By:      

Title:  

Agent:    

By:      

Title: 
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As  lender  cv  insurar  of  funds  to  defray 
certain  costs  of  the  project  and  without 
liability  for  any  payments  hereunder,  the 
Farmers  Home  Administration  hereby 
concurs  with  this  agreement. 

Farmers  Home  Administration 

By:      

Title:  

Date:  


Attachments:  Management  plan.  Loan 
resolution  or  agreement.  Identity  of  interest 
disclosure  certificate 

Exhibit  B-4— Outline  for  Profpective 
Management  Agent  of  a  Multiple 
Family  Rental  or  Labor  Houaing  Project 

Farmers  Home  Administration  (FmHA) 
expects  that  Multiple  Family  Housing  (MFH) 
property  and  program  financed  by  the 
Agency  will  be  managed  to  comply  with 
authorizing  statutes  and  regulatory 
requirements  in  meeting  the  objective  of 
providing  decent,  safe,  and  sanitary  housing 
for  eligible  tenants  and  members. 

The  following  outline  is  intended  to  be  a 
guide  that  borrowers  can  use  in  evaluating 
the  level  and  quality  of  services  that  a 
prospective  management  agent  plans  to 
provide  in  the  management  of  a  multiple 
housing  project.  The  borrower  is  encouraged 
to  add  those  items  it  deems  appropriate  and 
to  delete  any  that  do  not  apply. 

1  Provide  your  name,  address,  name  of 
project,  location  of  project,  and  the  name  of 
the  owner. 

2  Provide  information  about  projects 
previously  or  presently  managed  by  the 
management  entity  and  its  employees, 
including  information  relative  to  default 
history,  mortgage  relief  history,  and 
foreclosure  history  along  with  an  explanation 
of  the  circumstances  that  led  to  such  actions. 

3  Describe  your  firm  including  number  of 
main  ofTice  staff  employed  in  the  following 
capacities:  supervisory,  clerical, 
maintenance,  and  social  services. 

4  Explain  where  project  records  will  be 
kept. 

5  Describe  your  plan  for  project  on-site 
staff  including  their  duties  and  work 
frequency. 

6  Give  the  distance  in  miles  from  your 
home  office  and  the  nearest  branch  office,  if 
applicable,  to  the  project. 

7  Describe  the  accounting  system,  rent-up 
procedure,  rent  collection  policy,  and 
preventive  maintenance  program  including 


energy  conservation  you  intend  to  use  in  the 
proposed  project. 

8  Describe  any  and  all  identities  of 
interest  as  described  in  paragraph  V  B  of 
Exhibit  B  of  this  subpart. 

9  Describe  the  frequency  and  type  of 
direct  supervision  to  he  given  the  site 
manager. 

10  Give  a  description  of  your  Hnancial 
condition,  stability,  and  financial  resources. 

11  Describe  your  plan  to  implement 
applicable  FmHA  accounting  requirements 
for  the  project.  If  you  have  managed  this  type 
of  project  before,  cite  those  projects  as  an 
Indication  of  your  knowledge  of  such 
requirements.  If  you  have  not  managed  such 
projects,  indicate  your  understanding  of  what 
needs  to  be  done  to  fulfiil  such  requirements. 

12  Please  also  describe. 

■    Your  plans  for  handling  tenant 
grievances  and  appeals,  providing  tenant 
counseling,  and  using  outside  social  service 
agencies. 

b    The  extent  of  your  knowledge  of  FmHA 
requirements  for  tenant  eligibility,  tenant 
certifications  and  recertifications. 

c    Your  plans  to  train  your  personnel  in 
the  management  of  FmHA  MFH,  including 
training  on  the  nondiscrimination  and  fair 
housing  (reasonable  accomodation) 
provisions  of  the  civil  rights  laws. 

13  Describe  the  internal  controls  you  will 
use  to  safeguard  project  monies,  securities, 
and  readily  saleable  property  other  than 
money  and  securities. 

14  Provide  evidence  of  fidelity  coverage 
capacity. 

15  Include  where  appropriate  the 
following  statement:  "I  hereby  certify  that 
there  is  no  close  association  between  the 
management  agent  and  the  owner  of  the 
above  described  project  in  such  manner  that 
creates  a  possible  conflict  of  interest."  If  such 
an  association  exists  (e.g.,  the  management 
agent  is  a  member,  stockholder,  partner, 
principal,  etc.,  of  the  borrower  organization, 
familial  relationship)  explain  the  relationship 
in  detail  (this  may  be  combined  with  item  8 
of  this  exhibit). 

Exhibit  B-5— Outline  for  Owner  Who 
Proposes  Owner>Management  of  a 
Multiple  Family  Rental  or  Labor 
Housing  Project 

Farmers  Home  Administration  (FmHA) 
expects  that  Multiple  Family  Hovsing  (MFH) 


property  and  program  financed  by  the 
Agency  will  be  managed  to  comply  with 
authorizing  statutes  and  regulatory 
requirements  in  meeting  the  objective  of 
providing  decent,  safe,  and  sanitary  housing 
for  eligible  tenants  and  members. 

The  following  outline  is  intended  to  be  a 
guide  that  the  borrower  can  use  in  describing 
the  level  and  quality  of  services  that  the 
borrower  plans  to  provide  in  the  management 
of  an  MFH  project.  The  borrower  is 
encouraged  to  add  those  items  it  deems 
appropriate  and  to  delete  any  that  do  not 
apply.  Response  to  the  outline  will  be  used 
by  FmHA  to  evaluate  the  level  and  quality  of 
project  management  planned  by  the  borrower 
when  the  borrower  plans  to  provide  the 
project  management. 

1  Provide  name  of  owner,  address,  and 
the  name  and  location  of  project.  State  the 
number  or  rental  units  in  the  proposal. 

2  Provide  information  about  your 
previous  projects,  regardless  of  the  source  of 
financing,  including  mortgage  relief  and 
foreclosure  history  along  with  an  explanation 
of  the  circumstances  that  led  to  such  actions. 

3  List  names  and  addresses  of 
management  agents  who  manage  your 
previously  or  presently  owned  projects,  if 
any. 

4  Descr'be  your  understanding  of  the 
responsibilities  connected  with  owning  and 
managing  an  MFH  project  under  FmHA. 

5  Outline  your  exfierience  and 
capabilities  in  providing  housing  for  low- 
and  moderate-income  tenants. 

6  Describe  your  intended  tenure  of 
ownership  and  the  extent  of  personal 
involvement  in  operating  and  managing  this 
project. 

7  Describe  any  identities  of  interest  as 
described  in  paragraph  V  B  of  Exhibit  B  of 
this  subpart. 

8  Describe  your  intentions  and  capacity 
to  meet  negative  cash  flow  situations. 

9  Describe  your  plans  for  the 
management  and  maintenance  of  the 
proposed  project.  If  you  intend  to  manage  the 
project,  describe  your  own  management 
capacity  by  answering  applicable  portions  of 
Exhibit  B--4  of  this  subpart. 

10  Describe  the  internal  controls  you  will 
use  to  safeguard  project  monies,  securities, 
and  readily  saleable  property  other  than 
money  and  securities. 


Exhibit  B-6 — Monthly  and  Quarterly  Project  Management  Reports 


Fleport  of  item  re- 
quired 


Projecf  worksheet 
torintersst  credK 
and  rental  assist- 
ance (Form 
FmHA  1944-29). 


Due  date 


Monthty  payment 
date. 


Prepared  t>y 


AH  borrowers 
(AgerU). 


Report  or  Hem 
applicable  to 


Each  project 


Distribution 


Copy  kept  by  borrower;  origi- 
nal goes  to  the  FmHA 
Servicing  Office  with  pay- 
ments. 


Referertces  and  rwtes 


Instructiortt  for  preparatkxt 
are  in  the  FMI  for  Form 
FmHA  1944-29. 
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Report  of  Kem  re- 
quired 

Due  date 

Prepared  by 

Report  or  Item 
applicable  to 

Distribution 

References  and  notes 

Quarterly  Report 
(FormFmHA 
1930-7,  Multiple 
Family  Housing 
Project  Rdrtget). 

Due  in  FmHA  Serv- 
icing Office  by 
the  20th  of 
month  following 
each  reporting 
period;  forward 
to  State  Office  by 
the  30th. 

Ail  borrowers 
(Agent). 

Each  project 
unty  discon- 
tinued. 

Copy     kept    by     borrower. 
Original    and    one    copy 
goes  to  FmHA  Servicing 
Office;  Servicing  Office  to 
forward   original   to   State 
Office.       'State       Office 
makes   copy   and   signed 
original  returned  to  Servic- 
ing Office. 

Reports   wiH   continue   until 
written     notice    for    dto- 
conlinuarKe    is    received 
from  FmHA  Servidrig  Offi- 
cial. Instructions  for  prepa- 
ration are  In  the  FMI  for 
Fomi  FmHA  1930-7. 

*  signed  copy  goes  to  State  Office  wf)en  Servicing  Office  staff  have  received  delegated  approval  authority. 


Exhibit  B-7 — Annual  Project  Management  Reports 

Report  of  item  re- 
quired 

Due  date 

Prepared  by 

Report  or  item  ap- 
plicable to 

Distribution 

References  and 
notes 

Multiple  Family  Hous- 

In last  quarter  of  fis- 

Bonower (Agent) .... 

All  projects  

Copy  kept  by  borrower.  Origi- 

Instructions for 

ing  Project  Budget 

cal  year  in  suffi- 

nal and  one  copy  to  FmHA 

preparatkyi  are  In 

Fomi  FmHA  1930- 

cient  time  for 

Servictr>g     Office;     original 

the  FMI  tor  Form 

7. 

FmHA  approval 
before  start  of 
next  fiscal  year. 

with  comments  to  State  Of- 
fk»    by    Sen/icing    Office. 
'State  Office  makes  copy 
(with    State    Office    com- 
ments) ar>d  returns  original 
to  Sen^cing  Offtoe. 

FmHA  1930-7. 

Housing  allowance 

Must  be  submitted 

Borrower  (Agent) .... 

Plan  II  and  rental 

Copy  kept  by  borrower.  Origi- 

Instnjcttons for 

for  Utilities  &  Other 

with  Form  FmHA 

assistance 

nal  and  one  copy  to  FmHA 

preparation  are  in 

Public  Sen/lces 

1930-7. 

projects  where 

ServKing       Office       with 

Subpart  E  of  P«t 

(Exhibit  A-6  to 

tenant  pays  any 

backup  data;  Servicing  Of- 

1944 of  this  chap- 

Subpart E  of  Part 

utilities. 

fice  retums  original  to  bor- 

ter. 

1944  of  this  chap- 

rower after  State  Office  ap- 

ter). 

proval.*. 

Note:  AU  Preceding  Kama  WUI  Be  Submitted  Separata  From  Audit/Verification  of  Review 


Audit  Report  

Within  90  days  fol- 
towing  dose  of 

Borrower's  CPA  or 

Projects  with  25  or 

Copy  kept  by  borrower.  Origi- 

WlbesubnMad 

LPA  in  accord- 

more units  in  one 

nal  and  one  copy  to  FmHA 

separately  from 

borrower's  fiscal 

ance  with  booklet 

or  more  projects. 

ServKtng  OffkM;  one  copy 

other  bonower 

year. 

"U.S.  Department 

or  as  required  by 

to  State  Office. 

management  iv* 

of  Agriculture, 

FmHA  State  Di- 

ports. 

Farmers  Home 

rector. 

Admirwstratton 

Audit  Program". 

Multiple  Family  Hous- 

Within 90  days  fol- 

Borrower (Agent) .... 

All  projects 

Copy  kept  by  borrower.  Origi- 

Instnjction for  prap- 

ing  Borrower  Bal- 

lowing ctoseof 

nal  and  one  copy  to  FmHA 

•rattonmthe 

ance  Sheet  (Form 

borrower's  fiscal 

Senncing  Office.  Ser^cing 

Forms  Manual  Irv 

FmHA  1930-8). 

year. 

Office    sends    original    to 
State  Office.  'State  Offk^e 
makes   copy   and   retums 
signed  original  to  Senridrig 
Office. 

sert  for  Forni 
FmHA1930-a. 

Verification  of  Review 

Within  90  days  tol- 

Qualified  indivklual. 

Projects  with  24  or 

Copy  kept  by  borrower.  Origi- 

Instruction for  prep- 

(in  lieu  of  audit  re- 

towing dose  of 

independent  of 

fewer  units. 

nal  to  FmHA  Senricing  Of- 

aratkxi  in  the  FMI 

port)  according  to 

bonrower's  fiscal 

the  borrower. 

fk:e;  Senndng  Office  makes 

for  Form  FmHA 

this  Subpart  (Form 

year. 

one  copy  for  State  Offk:e. 

1930-8.  Submit- 

FmHA 1930-8). 

ted  separate  from 
annual  review 
items. 

'Signed  copy  goes  to  State  Offk;e  when  Servk:ing  Offk»  staff  fwive  received  delegated  approval  authority. 

Exhibit  B-8— Miscelianeous  Project  Management  Reports  or  Submittals 


Report  of  item  required 


Due  date 


Prepared  by 


Report  or  item  appli- 
cat)ie  to 


Distributk>n 


References  and 
notes 


Minutes  of  AnrHjal 
MeeGng  (wtien  appli- 
cable). 


Submit  with  next 
Form  FmHA  1930- 
7,  "Multiple  Family 
Housing  Project 
Budger. 


Borrower 


AH  organizatkxwl  bor- 
rowers with  govern- 
ing bodies,  and  all 
corporattons. 


Two  copies  to  FmHA 
Servidng  Office; 
or>e  to  be  sent  by 
Sen^toing  Office  to 
State  Offtoe. 
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Rtport  of  Ham  raquiftd 


Du«dat« 


Prepvadby 


Raport  or  Mmd  appl- 
cabtoto 


Distrftution 


RsleranoMand 


EMrgyAudR, 


RaquMt  for  RanM  / 
•iitMio«(Foim 
FmHA  1M4-2S). 


(wMwr  conducted 
wNNn  Vm  1st  repoit- 
Ing  year  titer  ths 

(a)  MM  rMteM 
(FoimFfflHA  400-8. 
Xcmplanca  Ra- 

waw.  (mifHMCfVnr 
naaon  RacUante  ol 
HnancW  Asiistenoa 
tNQug^  FmHA)*. 

(b)  Subaaqyant  )•- 
vtewa  (Foim  FmHA 
400^ 

ManaQaiMM  Pten  .,,^„ 


Manaoamant  Ana^ 
mani(&MbllB-3ol 
Ma  aubpatt). 


Waiteqf  of  feitefaai  (lOl) 


Submll  wHh  naxt 
Fdnn  FmHA  1930- 
7. 

Whan  lanM  assiat- 
anca  la  wquatted. 


Enargy  Audtor  .~ 
Borrowar  (Agant) 


Nov.  lat  to  Oct  31at 
ofaachyaar. 


Tite  OcL  31at  UkM*- 


MMaum  of  avaiy  3 


FmHA  Saividng  OfR- 
dal. 


Stert  of  opaiatiana; 
update  awaiy  tNrd 


yaarof 
snanof  managaiMni 

byi 


Bonowar 


Bonowarand 
aQamant  aganL 


Stert  of  opafalona  Of 
Vntevtevar  Vtefa  te 
a  ctianoa  In 
of 


agani,  lndMd> 
vandofs  or  or- 


RNfiiHy  or  niaiaai 
I  tha  projacL 


Alproiacts 


Muffipte  Family  Houa- 
ing  borrowars  and 
applicants  wHh  ton- 
ante  paying  rant  in 
axcaaa  of  30%  of 
thair  adMtad  In- 


Al  MuMpte  Famly 
Housing  borrowars. 


Al  borrowars  axcapt 

thoaa  wit)  nonrani 

LHproiacts. 
Al  borrowars  not  pro- 

vidkig  ttiair  own 

managamanL 


Al  boffowara . 


Ona  copy  to  Servic- 
ing OfHca. 

Original  arvi  copy  to 
Sarvidng  Otfica: 
submN  to  State  Ot- 
flca  tor  approval 
alter  Sarvidng  Of- 
Bcaraviaw. 


Copy  to  State  Ofdca; 
original  retainad  In 


Original  to  borrowar 
copy  to  Sarvidng 
Olica. 

Coplaa  wit)  FmHA 

Borrowar,  managa- 


FmHA. 
Odgmat  to  Sarvidng 
Ollca:  oooiaa  to 


othor  IndhMual  or 
organization  shar- 
ing Idanttty  of  Inter- 
ast  with  tha  project 


Exhibit  D  of  ffito  sub- 
part 

Raf ar  to  ExNbit  E  of 
this  subpart  for  ma- 
tarial  to  be  Included 
withraqueat  in- 
structions for  prep- 
aration are  in 
Forms  Manual  In- 
sert for  Form 
FmHA  1944-25. 

Refer  to  1901 .204(e) 
ofSubpartEof 
Part  1901  of  this 


Revtewed  annualy 
during  annual  ra> 


Reviewed  at  leaat  ar)- 
nually  during  an- 
nual review. 


nuady  during  an- 
nual review. 


*IMMnnHi[pliMml 


by  Mtal  review,  a  subaaquant  review  wtt  ba  due  wIMn  1  year  folowing  Miat  occupancy  and  than  every  3 


ExUbit  B-«— Notka  af  AullMnxatioa  to 
Withdraw  and  Uaa  Saaanra  Fonda 


•  The  (This)  amount  of  $_ 


.isan 


To:  Barrower  Name,  Borrower  Addms 

Subiecb  Authorixatkm  to  Withdraw  and 
Use  Raaarve  Account  Fundt 

Prefect  Name  a  Number 

This  letter  authorizes  the  witbdia%val  of 

S from  the  subject  reserve  account  to 

be  used  kg (describe  uses) 

•  The  (This)  amotmt  of  $ is  a  capital 

replacement/improvement  expenditure  and 
repayment  by  increasing  the  reserve  payment 
level  is  not  required;  however,  the  pniod  of 
deposits  are  extended  until  the  required 
deposit  level  is  achieved. 


annual  operating  and  maintenance  expense 
and  must  be  restored  in  the  reserve  account 
plus  any  required  annual  reserve  payment 
before  any  return  on  Investment  can  be 
authorixed  subsequent  to  this  date.  (During 
the  second  to  fifth  year  of  pro)ect  operation, 
add  this  sentence  if  the  initial  operating 
capital  has  not  yet  been  withdrawn,  "This 
amount  will  be  deducted  from  the  initial 
operating  capital  to  be  withdrawn  if  said 
capital  is  being  withdrawn  during  the  current 
budget  year,  and  this  amount  has  not  been 
restored  to  the  reserve  account") 

•  The  (This)  amount  of  S is  an 

annual  recurring  type  of  expense  and  must  be 
restored  in  the  reserve  account  according  to 
the  terms  and  conditions  contained  in  your 


special  servicing  work-out  plan  with  Farmers 
Home  Administration. 

(Add  any  additional  discvission  required.) 

The  correct  level  of  funding  of  the  project 
reserve  account  after  this  diriiuisement  is 
(amount)  as  of  (date). 

/a/ 

Servicing  OfBcial 

•  Select  appropriate  paragraph(s). 

Exhibit  B-1 0— Reserve  Account  Tally 

Starting  Date:  (1) 

Amount  Shown  on  Loan  Agreement/ 
Resolution:  $(2) 

Contribution:  $(3)/M(»th  x  12  >  $(4) 
Annually 
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Planned  deposits 

Planned  use  of  reserve 

Actual  deposHs 

End  of 

Used 

year 

FiKal 
yar 

Begin- 
ning o( 
Used 
year 

Req.  an- 
nual de- 
posit 

Planned 

ending 

balance 

Withdrawal 

Transfer 
lore- 
serve 

Interest  eamed^Md 

Com- 
mof4s 

Dateau- 
ttwrized 

Pur- 
pose 

Amount 

Earned 
on  re- 
serve 

Transfer 
loQOA 

Laflln 

Eridfc<g 
lasarve 
bal- 
ance 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

(17) 

Reserve  Account  Tally  Instructions 

1.  Enter  month  and  year  that  cash  flow 
started  from  rental  income. 

2.  Enter  the  ultimate  reserve  amount  to  be 
achieved  as  shown  on  the  loan  agreement/ 
resolution  (as  modified  and  incrMsed,  if 
applicable). 

3.  Enter  monthly  reserve  deposit 
instalhnent 

4.  Enter  yearly  reserve  deposit  installment. 

5.  Enter  borrower  fiscal  year  for  which 
records  apply. 

6.  Enter  fiscal  year  beginning  balance 
carried  forward  from  preceding  fiscal  year. 

7.  Enter  the  required  annual  de{x>sit.  If 
borrower  is  authorized  by  an  approved 
budget  to  contribute  less  than  the  amount 
required  by  the  loan  agreement,  enter  the 
reduced  amount.  For  amounts  "restored"  to 
reserve  after  a  previous  withdrawal,  enter 
restored  amount  in  this  column  on  a  separate 
line  and  describe  in  comment  column. 


8.  Enter  the  required  balance  at  the  end  of 
the  borrower  fiscal  year. 

9.  Enter  the  date  of  authorization  lor 
withdrawal  from  reserve. 

10.  Enter  the  purpose  (capital  or  annual 
recurring  expense);  and  describe  in  comment 
column  any  agreement  (see  Exhibit  B-9  of 
this  subpart)  to  restore  the  withdrawral. 

11.  Enter  amount  of  authorised 
withdrawal. 

12.  Enter  the  actual  amount  paid  into  the 
reserve  account. 

13.  Enter  amount  of  interest  earned  on 
reserve  deposit  during  fiscal  year. 

14.  Enter  portion  of  earned  interest 
transferred  to  project  general  operating 
account 

15.  Enter  balance  of  earned  interest  left 
(accrued)  in  the  reserve  account.  (Note:  At 
borrower's  choice,  this  amount  may  be  used 
to  help  nteet  or  increase  the  annual  reserve 
deposit.) 


16.  Enter  the  reserve  balance  at  the  end  of 
the  fiscal  yesr. 

Balance  at  end  of  last  fiscal  year. 

Lass  authorized  withdrsvraL 

Plus  transfer  to  reserve. 

Plus  accrued  interest 

Note:  Reconciliation  of  the  current  account 
balance  may  be  accomplished  by  entering  the 
following  calculations  of  the  tally  sheet 

(1)  Calculate:  Gross  Potential  Reserve 
(GPR):  No.  of  Deposit  InstallmenU  since  start 
date  X  S  amount  of  installments  *  GPR.  Then 
separately, 

(2)  Add:  regular  and  extra  deposits  >  S 
Additions. 

(3)  Subtract:  FmHA  authorized 
withdrawals  *  $  Subtractions. 

(4)  Result:  current  balance  *  $  balance. 

(5)  Compare  GPR  to  current  balance. 

17.  Enter  approprii^e  notes  (e.g., 
withdrawal  uses,  explaia  discrepancies  with 
other  documents). 


irith  Farmers 
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Exbfliit  B-11— Equal  Housing  Opportunity  Logotype  (Raquirad  for  Project  Sign) 


19  93 


EQUAL  HOUSING 

OPPORTUNITY 


UMI 
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Exhibit  B-12 — Fanners  Home  Administration  Logotype  (Optional  for  Proiect  Sign) 
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Exhibit  B-13 — International  Symbol  of  Accessibility  (Required  for  Handicap  Parking  Space  and  Along  Handicap 

Accessibility  Route) 


r 

Data/ 
time 

(3) 

(4) 

Waiting  List  I 

Thissampl 
modal  in  dew 
combines  ino 
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ExhUBiT  B-1 4— Sample  Waiting  Ust 

(1>  Proiect  Narm. 
(2)  Location. 


Selection  criteria 

is- 

DetW 
Ikna 

Name/ 
ad- 
dress 

Race 
coda 

HH 
size 

Displ. 

prior 

yes/no 

Income  level 

Unit  size 

RA 
no 

Detes 
corv 
tsctod 
toroc- 
cupen- 
cy 

Lease 
date 

Re- 

mowal 

data 

Phone 
Na 

Com- 

ments 

YL 

L 

M 

1 

Ibr 

2br 

3br 

4t>r 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

(17) 

(18) 

Waiting  List  Instructions 

This  sample  waiting  list  may  be  used  as  a 
model  in  devek^Hng  a  project  waiting  list.  It 
combines  income  level  and  unit  size . 
groupings  on  one  page.  Separate  pages  for 
different  income  levels  or  unit  sizes  are  an 
option. 

Waiting  lists  need  to  be  updated 
periodically  by  carrying  forward  active 
application^nd  removing  applications  that 
have  become  tenants  or  members  or  have 
been  withdrawn.  This  should  be  done  with 
sufficient  frequency  so  that  a  substantial 
number  of  lines  on  the  waiting  list  are  filled 
with  active  appUcatimis.  Retired  waiting  lists 
must  be  kept  through  the  next  compliance 
review  perfonned  by  Farmers  Home 
Administration  (FmHA). 

Description  of  Input: 

1.  Project  name — Self-explanatory. 

2.  Location — Project  location  name. 

3.  Application  No. — ^This  is  the  sequential 
number  of  the  order  by  which  the  completed 
application  was  received.  This  may  be  a 
continual  sequence  from  a  given  start  date  or 
it  may  be  the  sequential  number  in  a 
particular  year.  Example:  93-3  denotes  the 
third  application  received  in  1993. 

4.  Date/time — ^The  date  and  time  a 
completed  application  is  received. 

5.  Name/address — Name  of  applicant  and 
current  street  and/w  mailing  address. 

6.  Phone  number — Applicant's  current 
phone  number  or  a  contact  person's  phone 
number. 

7.  Race  code — Local  management  should 
use  a  code  known  to  itself  of  the  code 
provided  in  Form  FmHA  1944-8,  'Tenant 
Certification."  Use  letters  or  numbers  or  a 
combination  of  both.  Do  not  state  or 
abbreviate  racial  or  ethnic  descriptions. 

8.  Household  size — The  total  number  of 
people  who  will  actually  occupy  a  unit 

9.  Blank  column — For  optional  use;  for 
labor  bousing  purposes. 

10.  Displaced  priority — If  applicant 
possesses  a  letter  of  priority  entitlement 
(LOPE)  issued  by  FmHA  or  from  other 
assisted  housing  enter  yes/LOPE.  If  applicant 
is  displaced  due  to  a  natural  disaster  or 
catastrophe,  housing  rendered  uninhabitable, 
or  seised  by  legal  actioo  (other  than  for 
illegal  acthrtty)  enter  yes/other.  Enter  no  if 
applicant  is  net  a  dtaplacee. 

Nate:  Section  S  ai^Hcants  who  at  time  of 
housing  need  are  iovohuitarily  displaced. 


living  in  substandard  bousing,  or  paying 
more  than  50  percent  of  family  income  for 
rent  have  priority  over  other  Section  8 
applicants. 

11.  Income  level — Enter  a  checkmark 
under  the  income  level  determined  by 
income  verification. 

12.  Unit  size — Enter  a  checkmark  under 
each  unit  size  the  applicant  is  qualified  to 
occupy  or  deems  appropriate  to  its  need. 
Circle  the  checkn:iark  denoting  the  size 
requested.  Legend:  VL — Very  low-income, 
L — Low-income.  M — Moderate-income,  I — 
Ineligible. 

13.  Rental  assistance  eligibility — Indicate 
whether  or  not  the  income  level  qualifies  the 
applicant  to  receive  rental  assistance  (RA).  (If 
RA  is  being  used  in  the  project). 

14.  Blank  column — For  optional  use.  It 
could  denote  Sec.  8  handicap  statiis,  elderly 
family  status.  LH  status,  or  tax  credit 
eligitlility  status. 

15.  Dates  omtacted  for  occupancy — Enter 
the  dates  management  contacted  or 
attempted  to  contact  the  applicant  to  offer  an 
apartment  for  occupancy.  Note  the  method  of 
contact  and  the  results. 

16.  Lease  date — Fill  in  date  of  Lease  to 
denote  that  applicant  has  changed  to  tenant 
status. 

17.  Removal  date — Enter  date  of  removal 
from  the  waiting  list,  when  applicable. 

18.  Comments — Self-explanatory. 

Exhibit  C — Rental  and  Occupancy 
Charge  andAtr  Utility  Allowance 
Changes 

I.  Objectives 

This  exhibit  prescribes  the  method  of 
processing  changes  in  the  monthly  rental  or 
occupancy  chaige  rates  for  tenants  or 
members  in  Farmers  Home  Administration 
(FmHA)  Rural  Rental  Housing  (RRH).  Rural 
Cooperative  Housing  (RCH),  and  Labor 
Housing  (LH)  proiects.  This  exhibit  covers  all 
RRH,  RCH,  and  LH  loans  (except  "nonrental" 
LH  loans),  including  those  approved  before 
the  d^e  of  this  subpart. 

II.  Definitions 

A.  Approval  official.  State  Director  or 
designated  State  and  Servicing  ORice  staff 
with  delegated  authority  according  to 
§1930.143  of  this  subput. 

B.  Utility.  Sewer,  water,  trash  collection, 
electricity,  natiual  gas.  and  any  other  fuel 


used  specifically  for  cooking,  beating,  and/or 
cooling. 

C.  Rental  or  occupancy  charge  rate  (nntal 
or  occupancy  charge).  The  term  rental  rate 
means  RRH  or  LH  project  rent  rates  that 
include  utilities;  or  net  project  rent  rates  plus 
an  allowance  for  utilities,  either  of  «rhich 
should  be  equal  in  value.  In  RCH  projects, 
the  term  occupancy  charge  means  the  charge 
for  occupancy  including  utilities;  or  the  net 
charge  for  occupancy  exclusive  of  an 
allowance  for  utilities  according  to  the 
operating  plan  of  the  cooperative. 

III.  Initial  Understanding  With  Borrower 

A.  All  RRH,  RCH,  and  LH  applicanU  wUl 
be  informed  at  the  application  stage  of  the 
agency's  rental  or  occupancy  charge  change 
procedure.  All  borrowers  will  be  advised  that 
any  pro[>osed  rent  or  occupancy  charge 
changes  must  comply  with  this  exhibit 
Utility  allowance  changes  will  comply  with 
this  exhibit  and  exhibit  A-6  of  Subpart  E  of 
Part  1944  of  this  chapter.  This  exhibit  will 
also  apply  to  rental  changes  resulting  from 
the  Department  of  Housing  and  Urt>an 
Development's  (HUD)  Automatic  Annual 
Adjustment  Factors  for  units  receiving 
section  8  assistance.  Request  for  a  rental  w 
occupancy  charge  change  will  be  based  on  a 
realistic  projected  budget  for  the  interim  year 
or  the  ensuing  full  year. 

B.  Rental  or  occupancy  charge  change 
policies. 

1.  Rental  or  occupancy  charge  rates  in 
projects  financed  in  whole  or  in  part  by  an 
RRH.  RCH,  or  LH  loan  may  not  be  raised 
without  FmHA  written  consent  according  to 
requirements  in  loan  agreements,  loan 
resolutions,  and  other  instruments  executed 
in  connection  with  RRH,  RCH,  and  LH  loans. 

2.  Changes  requiring  only  prior  FmHA 
review  are  those  which  are  beyond  the 
borrowers'  control  to  cover  changes  in  taxes 
or  utilities,  and  changes  which  do  not  result 
in  an  increase  in  the  tenant's  or  member's 
total  shelter  cost 

3.  Borrowers  are  encouraged  to  have  the 
effective  date  of  needed  changes  coincide 
with  the  start  of  their  fiscal  year  or  with  the 
start  of  the  season  in  the  case  of  LH  projects 
occupied  on  a  seasonal  basis. 

4.  Change  requests  normally  should  be 
made  60  to  90  days  prior  to  the  end  of  the 
borrower's  fiscal  year. 

5.  It  is  anticipated  that  rental  or  occupancy 
chaige  changes  would  not  be  necessary  more 
frequently  than  once  a  year. 
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6.  Changn  in  rental  or  occupancy  charge 
nte*  will  apply  to  all  units  in  the.  project. 

7.  Project*  with  operating  budgets  that 
consistently  generate  a  surplus  of 
unrestricted  cash  greater  than  10  percent  of 
project  yearly  expense  (exclusive  of  any 
qualifying  refund  of  2  percent  initial 
operating  capital  contribution]  should  reduce 
their  rental  or  occupancy  chaige  rates. 

8.  Current  tenant  or  member  certifications 
on  Form  FmHA  1944-8,  "Tenant 
Certification,"  or  other  form  approved  by 
FmHA  must  be  on  file  in  the  Servicing 
Office. 

C  All  borrowers  are  encouraged  to 
participate  in  the  FmHA  rental  assistance 
(RA)  program.  However,  unless  the 
Administrator  notifies  State  and  Servicing 
Offices  otherwise,  all  borrowers  with  projects 
meeting  the  eligibility  requirements  of 
paragraph  Q  B  of  exhibit  E  of  this  subpart, 
except  full  profit  borrowers,  will  be 
automatically  treated  as  having  applied  for 
rental  assistance,  since  section  530  of  title  V 
of  the  Housing  Act  of  1949,  as  amended, 
requires  such  consideration. 

D.  BcuTOwers  must  accept  RA  when  it  is 
available  and  it  appears  that  a  rental  or 
occupancy  charge  change  will  cause  any  very 
low  or  low-income  tenant  to  pay  in  excess  of 
30  percent  of  adjusted  monthly  income  for 
shelter  costs.  If  FmHA  does  not  have  RA 
appropriation  avaifable  for  this  purpose,  the 
borrower  is  encouraged  to  use  other  sources 
of  governmental  subsidies.  The  availability  or 
unavailability  of  governmental  subsidies  will 
not  preclude  FmHA  from  processing  a  rental 
or  occupancy  charge  change  request.  The 
borrower  will  retain  the  option  of  submitting 
an  RA  request  at  any  time  that  it  appears  that 
any  very  low-  or  low-income  tenant  cannot 
pay  in  excess  of  30  percent  of  adjusted 
monthly  income  in  shelter  costs,  even 
without  a  rent  change  action.  In  such  cases, 
the  borrower  must  apply  for  RA  on  Form 
FmHA  1944-25,  "Request  for  Rental 
Assistance,"  unless  such  form  is  already  on 
file  at  the  FmHA  Servicing  Office. 

E.  Even  though  RA  is  not  available, 
borrowers  are  encouraged  to  convert  to 
Interest  Credit  Plan  II  to  give  tenants  and 
members  the  most  favorable  rental  rates 
possible. 

IV.  Borrower's  Responsibility  in  Processing 
Rental  or  Occupancy  Charge  Change 
Requests  Which  Change  Housing  Costs  to 
Tenants  or  Members 

A.  When  an  RRH,  RCH,  or  LH  borrower 
determines  that  a  project  rental  or  occupancy 
charge  change  is  needed,  the  borrower  must 
meet  or  consult  with  the  Servicing  Office 
staff,  unless  such  requirement  is  waived  by 
the  Servicing  Office,  to  review  the  following 
information  before  the  "hfotice  to  Tenants 
(members)  of  Proposed  Rent  (Occupancy 
Chaige)  and  Utility  Allowance  Change," 
Exhibit  C-1  of  this  subpart,  is  posted  and 
delivered  to  the  tenants  or  members: 

1.  Facts  demonstrating  the  need  and 
justification  for  a  rental  or  occupancy  charge 
change  in  accordance  with  paragraph  III  A  of 
this  exhibit 

2.  A  uew  operating  budget  flor  the  borrower 
fiscal  ywur  showing: 

a.  Currently  approved  budget  at  old  rents 
or  occupancy  cbuges. 
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b.  Actual  income  and  expenses  to  date. 

c  Proposed  budget  at  proposed  new  basic 
rents  or  occupancy  charges. 

d  Proposed  budget  at  proposed  new  note 
rate  rents  or  occupancy  chariges  (when 
applicable). 

3.  An  application  for  RA  is  considered  to 
have  been  automatically  filed  with  the 
Agency.  However,  the  borrower  may  submit 
an  application  for  RA  at  any  time  on  Form 
FmHA  1944-25,  if  the  borrower's  project  is 
an  eligible  project  and  the  proposed  change 
will  cause  any  very  low-  and  low-income 
tenants  or  members  to  pay  in  excess  of  30 
percent  of  adjusted  monthly  income  for 
shelter  costs. 

4.  A  new  energy  audit,  if  one  is  due,  or  a 
listing  of  deferred  improvements  identified 
in  a  previous  energy  audit  that  were 
performed  within  the  past  5-year  period 
according  to  the  requirements  of  Exhibit  D  of 
this  subpart. 

5.  Information  on  actual  utility  costs  for 
representative  imits  in  the  project  and, 
whenever  any  utility  allowance  was 
approved  over  12  months  ago,  an  updated 
Exhibit  A-6  of  Subpart  E  of  Part  1944  of  this 
chapter  when  tenants  or  members  pay  their 
.own  utilities. 

6.  Any  other  information  the  borrower 
believes  necessary  to  justify  the  proposed 
shelter  cost  change. 

B.  Required  actions  and  timeframes  for 
shelter  cost  changes.  Requests  for  shelter  cost 
changes  (i.e.  changes  to  the  rent  and/or 
utility  allowance)  may  be  submitted  at  any 
time,  however,  the  Agency  encourages  such 
requests  to  be  submitted  within  the  last 
quarter  of  the  calendar  year  in  conjunction 
with  the  annual  budget  review. 

1.  Agency  action. 

a.  The  Agency  must  act  on  any  shelter  cost 
change  request  and  take  one  of  the  following 
actions  within  25  days  of  its  receipt: 

(1)  Review  the  request  package  and  if  it  is 
incomplete,  return  it  to  the  borrower/ 
manager,  advising  what  additional 
information  is  needed,  or 

(2)  Request  a  meeting  with  the  borrower/ 
manager  and  state  the  proposed  meeting  date. 
The  request  should  inform  the  borrower/ 
manager  of  the  purpose  of  the  meeting.  When 
a  meeting  is  held,  the  Servicing  Official  will 
either. 

(i)  Approve  i>osting  of  the  proposed  rental 
or  occupancy  charge  change  and  advise  the 
borrower  iu  writing  to  post  the  notice,  or 

(ii)  If  the  proposed  change  as  submitted  is 
not  acceptable,  the  Servicing  Official  and  the 
borrower/manager  will  arrive  at  a  mutually 
acceptable  change,  and  the  Servicing  Official 
will  authorize  in  writing,  posting  of  the 
agreed  to  revised  figure,  OR 

(iii)  Reject  posting  of  the  proposed  change, 
advise  the  borrower  in  writing  to  not  post  the 
notice  and  advise  the  borrower  of  their 
appeal  or  review  rights  in  accordance  with 
subpart  B  of  part  1 900  of  this  chapter. 

(3)  If  the  borrower/manager  does  not  attend 
the  proposed  meeting  or  other  mutually 
agreied  date,  the  change  request  will  be 
considered  withdrawn  and  returned  to  the 
borrower/manager,  or 

(4)  The  Servicing  Official  may  %vaiva  the 
meeting  requirement  and  authcriza  the 
posting  subject  to  any  minor  changes  or  other 
requiiements  listed,  if  any,  or 


(5)  Allowing  posting  of  the  request  by  not 
taking  action  on  the  request  (de  facto  posting 
approval). 

b.  Once  a  rental  or  occupancy  chaige 
change  has  been  permitted  to  be  posted,  the 
only  decision  that  can  be  made  is  to 
"approve"  or  "reject,"  which  would  be  based 
on  material  concerns  in  comments  of  the 
tenants  or  members.  When  the  request  is 
rejected,  the  borrower  will  be  advised  of  any 
appeal  or  review  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

2.  Borrower  action.  When  approval  to  post 
notice  is  given  by  FmHA,  the  borrower  is 
required  to: 

a.  Notify  tenants  or  members. 

(1)  Tenants  or  members  must  be  notified  in 
writing  at  least  60  days  before  the  anticipated 
effective  date  of  change  using  Exhibit  C-1  of 
this  subpart.  The  written  notice  may  be 
delivered  by  mail  or  by  other  means.  In 
addition,  the  borrower  must  post  at  least  one 
notice  in  a  visible  place  at  the  project  site. 

(2)  Tenant  or  member  comment  period. 
Tenants  or  members  will  be  informed  of  their 
right  to  submit  comments  to  the  Servicing 
Office  during  the  26-day  period  following  the 
date  of  the  notice.  Tenants  or  members  will 
also  be  informed  of  their  rights  tcfeinspect  and 
copy  records  on  file  with  the  Agency,  which 
are  related  to  the  request,  throughout  the  20- 
day  period. 

b.  Notify  the  Agency.  The  Agency  must  be 
given  a  copy  of  the  written  and  dated 
notification  which  was  mailed  or  delivered  to 
the  tenants  or  members. 

3.  Implementation  timeframes.  Shelter  cost 
changes  cannot  be  implemented  until  such 
time  as  the  tenants  or  members  are  informed 
of  the  changed  rates.  When  increases  are 
involved,  tenants  or  members  must  be 
informed  at  least  30.day8  in  advance  of  their 
eHectiveness  or  such  longer  time  as  State  law 
may  prescribe.  Tenants  or  members  receiving 
notice  of  a  shelter  cost  increase  via  the  use 
of  Exhibit  C-1  of  this  subpart  will  abeady 
have  been  "informed  at  least  30  days  in 
advance"  and  need  not  receive  a  second 
notice  provided  the  final  approval  action 
(i.e..  See  Exhibit  C-2  of  this  subpart)  does  not 
change  the  shelter  cost  rate  established  in 
Exhibit  C-1. 

V.  Determination  by  FmHA 

A.  Actions  by  servicing  official.  The 
Servicing  Official  will  not  consider  a  rental 
or  occupancy  charge  change  application 
complete  and  acceptable  until  the  borrower 
has  complied  with  all  terms  listed  in 
paragraph  TV  of  this  exhibit  When  the 
application  and  all  attachments  for  the 
proposed  change  have  been  received 
(including  the  tenant  or  member  comments 
when  notification  is  required),  the  Agency 
will: 

1.  Review  all  the  material  submitted. 

2.  Review  a  copy  of  the  borrower's  latest 
Form  FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance." 

3.  Determine  if  RA  is  available  for  an 
eligible  project  on  behalf  of  the  low-income 
tenants  or  members.  If  RA  is  available,  and 

it  is  apparent  from  record  source*  that  at  least 
one  tenant  i*  eligible  for  RA,  the  Servicing 
Office  staff  mu«t  requiia  the  borrower  to 
apply  for  RA  if  an  application  for  RA  u*ing 


saving  unproi 
audit  the  Ser 
the  cost  effect 
the  proposed 
information  c 
The  Servicing 
be  made  acco 
D  of  this  subp 

5.  When  Sti 
the  Servicing 
Director  (see  I 
outlining  the 
submitted): 

a.  Appropri 
request, 

b.  An  indie 
or  member*  v 
the  rent  chanj 

c.  All  the  DC 
boiTower,  inc 
comment*  or 
day  comment 

d.  A  short  i 
tone  and  mati 
member  comi 

6.  When  a  i 
staff  is  the  ap 
documentatic 
of  thisexhibii 
change  requa 

7.  When  thi 
complete  Fon 
it  to  the  State 

B.  Actiottg  i 
the  applicatic 
are  received, 
the  material  t 
justified  and  i 
days.  The  boi 
Approval  Off 
wiUiin  45  da] 
Tenant*  (Men 
(Occupancy  C 
Change"  (Ext 
posted,  other 
considered  a] 

1.  Approva 

a.  When  a  c 
Approval  Off 
using  Exhibit 
letter  (Exhibil 
prepared  usii 
paragraphs  aa 
approved  ren 
notice  letter  \ 
to  each  tenan 
conspicuous ; 

b.  When  thi 
on  a  profit  ba 
change  is  for 
maintenance 
account;  othe 
providing  or  i 
may  be  allow 
can  afford  the 

2.  Disappn 
Official  deter 
proposed  ren 
is  not  justifie( 
submitted,  th 
the  borrower 
the  change  i* 
will  be  advis( 


Federal  Register  /  Vol.  58,  No.  145  /  Friday,  July  30.  1993  /  Rules  and  Regulations  40929 


s.  Shelter  cost 
1  until  such 
are  infbnned 


Form  FmHA  1944.25  U  not  already  on  flle  at 
the  Servicing  Office. 

4.  When  the  change  is  requested  for  energy 
saving  improvements  identified  in  an  energy 
audit,  the  Servicing  Official  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from 
information  contained  in  the  energy  audit. 
The  Servicing  Official's  determination  will 
be  made  according  to  paragraph  VI  of  Exhibit 
D  of  this  subpart. 

5.  When  State  Office  approval  is  required, 
the  Servicing  Office  will  submit  to  the  State 
Director  (see  Guide  Letter  1930-3  for 
outlining  the  change  request  package  being 
submitted): 

a.  Appropriate  recommendations  on  the 
request, 

b.  An  Indication  of  the  number  of  tenants 
or  members  who  will  need  RA  as  a  result  of 
the  rent  changes, 

c.  All  the  material  received  from  the 
boiTower,  including  tenant  or  member 
comments  or  objections  at  the  end  of  the  20- 
day  comment  period,  and 

d.  A  short  narrative  describing  the  general 
tone  and  material  content  of  tenant  or 
member  comments  and  concerns. 

6.  When  a  member  of  the  Servicing  Office 
staff  is  the  approval  official,  the 
documentation  required  by  paragraph  V  A  5 
of  this  exhibit,  will  be  attached  to  the  rent 
change  request 

7.  When  the  borrower  has  requested  RA, 
complete  Fonn  FmHA  1944-25  and  forward 
it  to  the  State  Director. 

B.  ActioJW  by  the  approval  official.  When 
the  application,  attachments,  and  comments 
are  received,  the  approval  official  will  review 
the  material  to  determine  if  the  change  is 
justified  and  act  on  the  request  within  25 
days.  The  borrower  will  be  notified  by  the 
Approval  Official  of  the  determination 
within  45  days  from  the  date  the  "Notice  to 
Tenant*  (Members)  of  Proposed  Rent 
(Occupancy  Charge)  and  Utility  Allowance 
Change"  (^ibit  C-1  of  this  Subpart)  is 
posted,  otherwise  the  request  will  be 
considered  approved. 

1.  Approval  actions. 

a.  When  a  change  is  approved,  the 
Approval  Official  will  notify  the  borrower  by 
using  Exhibit  C-2  of  this  subpart.  The  notice 
letter  (Exhibit  C-2  of  this  subpart)  will  be 
prepared  using  the  required  and/or  optional 
paragraphs  as  applicable.  The  reasons  for  the 
approved  rent  change  should  be  concise.  The 
notice  letter  will  be  mailed  or  hand  delivered 
to  each  tenant  or  member  and  {>osted  in  a 
conspicuous  place8(s). 

b.  When  the  borrower's  project  is  operated 
on  a  profit  basis  and  the  purpose  of  the  rental 
change  is  for  justified  operating  and 
maintenance  expense;  funding  the  reserve 
account;  other  project  expenses;  and 
providing  or  maintaining  a  profit,  the  change 
may  be  allowed  as  long  as  eligible  tenants 
can  afford  the  new  rental  rate. 

2.  Disapproval  actions.  When  the  Servicing 
Official  determines  an  application  for  a 
proposed  rental  or  occupancy  charge  change 
is  not  justified  on  the  basis  of  the  information 
submitted,  the  Servicing  Official  will  notify 
the  borrower  in  writing  of  the  reason(s)  why 
the  change  is  not  approved.  The  borrower 
will  be  advised  of  their  appeal  rights  in 


accordance  with  subpart  B  of  part  1900  of 
this  chapter.  Rental  or  occupancy  charge 
changes  may  not  be  approved  when  any  of 
the  following  circumstances  exist: 

a.  The  borrower  is  able  but  unwilling:  To 
comply  with  applicable  tenant  eligibilify 
requirements;  the  audit  and  reporting 
requirements  of  this  subpart;  or,  the 
conditions  set  forth  in  the  borrower's  loan 
agreement  or  resolution,  interest  credit  and/ 
or  rental  assistance  agreement,  promissory 
note,  or  mortgage. 

b.  The  budget  for  the  project  reflects 
sufficient  income  at  the  present  rental  or 
occupancy  charge  structure  to  meet  operation 
and  maintenance  expenses  which  are 
appropriate  and  reasonable  in  amount,  meet 
the  FmHA  debt  service  requirements,  meet 
the  required  reserve  account  deposit,  and 
provide  a  return  to  the  borrower,  when 
appropriate. 

'  c.  The  borrower's  project  is  operated  on  a 
profit  basis  and  the  proposed  rental  change 
is  for  purposes  other  than  meeting  operation 
and  maintenance  expenses  and  debt  service 
(i.e.,  the  purpose  is  to  allow  excessive  profits 
and  the  proposed  rental  change  will  result  in 
rental  rates  in  excess  of  what  eligible  tenants 
can  afford). 

d.  The  State  Director  is  able  to  provide  RA 
to  the  project  and  the  borrower's  project  is 
operated  on  a  nonprofit  basis,  or  a  limited 
profit  basis  (as  defined  in  §  1944.205  of 
subpart  E  of  part  1944  of  this  chapter);  but 
the  borrower  has  not  applied  for  RA  within 
the  most  recent  period  of  180  days  prior  to 
the  rental  change  request  or  otherwise 
already  has  an  application  for  RA  on  file  at 
the  Servicing  Office  on  Form  FmHA  1944- 
25. 

VI.  Unauthorized  Rental  or  Occupancy 
Charge  Changes 

When  a  borrower  implements  a  change  that 
does  not  meet  the  requirements  of  this 
exhibit,  the  borrower  will  be  notified  in 
writing  that:  the  change  has  not  been 
authorized;  and  the  rates  must  be  rolled  back 
to  the  last  FmHA  authorized  level.  Tenants 
or  members  affected  by  the  unauthorized 
change  will  be  given  a  rebate  or  credit  for  the 
unauthorized  amounts  retroactive  to  the  date 
of  the  unauthorized  change.  Those  borrowers 
that  fail  to  comply  the  provisions  of  this 
paragraph  will  be  handled  according  to 
§  196S.85(d)  of  subpart  B  of  part  1965  of  this 
chapter  or  paragraph  X  of  this  exhibit. 

VII.  Annual  Adjustment  Factors  for  Section 
8  Units 

A.  HUD  allowance  of  change. 

1.  If  the  Servicing  Official  disapproves  a 
rental  rate  change,  or  approves  a  lesser 
amount  than  permitted  by  HUD,  as  a  result 
of  HUD's  annual  adjustment  factors  for  units 
receiving  Section  8  assistance,  the  Servicing 
Official  must  require  the  borrower  to  deposit 
any  excess  funds,  the  difference  between  the 
FmHA  approved  note  rate  rent  and  the  higher 
HUD  authorized  rental  rate,  into  the  reserve 
account. 

2.  If  this  results  in  an  accumulation  of 
funds  in  the  reserve  account  behind  the  sum 
shoMm  in  the  loan  agreement  or  loan 
resolution,  the  interest  credit  reduction  on  a 
Section  B/51S  project  should  be  adjusted  or 
canceled  through  field  office  terminals. 


3.  This  adjustment  or  cancellation  can  be 
done  without  borrower  consent  for  projects 
with  interest  credit  agreements  dated  on  or 
after  October  27, 19B0.  For  projects  with 
interest  credit  agreements  dated  before 
October  27, 1980,  this  cancellation  or 
reduction  of  interest  credit  may  occur  only 
with  the  borrower's  written  consent. 

4.  When  interest  credit  cannot  be  canceled 
or  reduced,  the  Agency  will  collect  overage. 
Overage,  for  each  tenant,  in  this  instance  is 
the  difference  between  the  FmHA  interest 
credit  reduced  rate  rent  and  the  lesser  of  the 
FmHA  note  rate  rent  or  the  HUD  contract 
rent.  The  total  overage  collected  should  not 
exceed  an  amount  equal  to  the  interest  credit 
authorized  by  the  interest  credit  agreement 
for  the  period  of  time  covered  by  the  loan 
payment  installment. 

5.  Even  though  interest  credit  is  canceled 
or  nullified  by  collecting  overage,  the 
borrower  will  still  be  required  to  operate  on 
a  limited  profit  basis. 

B.  HUD  disallowance  of  change.  If  HUD 
will  not  allow  an  annual  adjustment  of  rents, 
and  the  project  operating  budget  justifies 
need  for  rent(s)  greater  than  HUD's  contract 
rent(s).  the  State  Director  only  may  authorize 
conversion  from  a  plan  of  1  or  2  percent 
interest  reduction  (Interest  Credit  Plan  D)  to 
a  plan  of  debt  amortization  at  1  percent 
interest  plus  overage  up  to  the  HUD  contract 
rent(s)  level  by  meeting  the  requirements  of 
(>aragraph  IV  A2e  of  Exhibit  B  of  this  subpart. 

C  Reviewing  budgets  where  HUD  subsidies 
are  involved.  FmHA  has  the  responsibility  to 
review  and  approve  project  budgets  based  on 
need  to  meet  the  cash  flow  and  expense 
requirements  without  regard  to  HUD's 
automatic  annual  adjustment.  Since  HUD 
and  FmHA  approved  rent  rates  frequently 
differ,  it  may  be  necessary  to  have  a  3  column 
budget  in  projects  with  Section  8  Housing 
Assistance  Program  (HAP)  agreements.  (Refer 
to  the  examples  shown  in  paragraph  VIID  of 
this  exhibit). 

1.  When  HUD  contract  rent  and  the  1  or 
2  percent  reduced  rate  are  the  same.  In  a 
project  where  100  percent  of  the  units  receive 
Section  8  (100  percent  Section  8  projects), 
and  the  HUD  contract  rent  rate  and  the  1  or 

2  percent  reduced  rate  are  the  same,  only  the 
HUD  contract  rent  rate  column  on  the  budget 
is  needed. 

2.  When  HUD  contract  rent  falls  between 
the  1  or2  percent  reduced  rate  and  the 
FmHA  note  rate.  In  a  100  percent  Section  8 
project  where  the  HUD  contract  rental  rate 
falls  between  the  1  or  2  percent  reduced  rate 
rent  and  the  note  rate  rent,  a  3  column  budget 
showing  the  1  or  2  percent  reduced  rate  rent, 
the  HUD  contract  rental  rate,  and  FmHA  note 
rate  rent  is  needed. 

3.  When  HUD  contract  rate  exceeds  the 
FmHA  note  rate.  In  a  100  percent  Section  8 
project  without  interest  credit  and  where  the 
HUD  contract  rental  rate  exceeds  the  note 
rate  rent,  the  budget  should  show  2  columns 
reflecting  each  rent  rate.  The  difference 
between  the  two  rent  rates  is  considered 
excess  funds  and  is  to  be  deposited  in  the 
reserve  account. 

4.  When  part  of  units  are  covered  by 
Section  8  HAP  contract.  In  a  project  where 
only  part  of  the  units  are  under  a  Section  8 
HAP  contract,  a  3  column  budget  of  basic 
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natal  rata.  HUD  coatact  rantal  rats,  aad  note 
rata  rant  U  aaadad  Tb*  HUD  contract  rental 
n/lB  amy  fill  batwoen  the  buic  am)  note  rats, 
or  it  may  be  higher  than  the  note  rate  rent. 

D.  Oimage  payments  and  excess  income 
from  an  interest  credit  agreement: 

1.  Overage  is  the  amount  by  which  total 
rantal  payments  paid  or  to  be  paid  by  tha 
tenants  or  members  exceed  the  total  basic 
monthly  rental  rate.  In  100  pement  Section 
8/515  pro)ects,  and  Plan  11  projects,  where 
the  HUD  contract  rental  rate  exceeds  the 
approved  1  or  2  percent  (or  greater 
percentage  In  the  case  of  Plan  U)  reduced 
rental  rate,  the  FmHA  approved  rate  is  the 
required  "basic"  roocthly  rental  rate. 
Whenever  FmHA  approves  a  note  rate  rent 
change  for  a  lesser  amcunt  than  the  change 
pecoiitted  by  HUD.  the  FmHA  Servioag 


OfQcial  must  require  the  borrower  to  deposit 
any  excess  funds  into  the  leaerve  account. 

2.  Any  Section  8  subsidy  funds  paid  by 
HUD  are  paid  on  behalf  of  the  tenant  or 
member,  and  therefore,  any  Section  8 
payments  are  not  considered  as  excess  funds 
until  after  any  benefits  provided  by  the 
interest  credit  agreement  are  recovered. 
Therefore,  the  following  applies: 

a.  Projects  on  an  Interest  Credit  plan  coded 
7  or  8  on  Form  FmHA  1944-7.  See  figure  1 
of  paragraph  VUO  2  a  (3)  of  this  exhibit. 

(1)  W/ien  HUD  rate  is  equal  to  or  less  than 
FmHA  note  rate.  In  100  percent  Section  8/ 
515  projects  whan  the  HUD  contract  rental 
rate  is  more  than  the  1  or  2  percent  reduced 
rate  and  is  either  equal  to  or  less  than  the 
FmHA  note  rate  rent,  overage  will  be  paid  to 
FmHA  in  an  vnount  equal  to  the  difference 


between  the  HUD  contract  rental  rate  and  the 
1  or  2  percent  reduced  rate. 

(2)  When  HUD  rate  is  greater  than  FmHA 
note  rate.  In  100  percent  Section  8/515 
projects  when  the  HUD  contract  rental  rate  is 
greater  than  the  FmHA  note  rate  rent,  overage 
will  be  paid  to  FmHA  as  in  D 1  of  this 
paragraph,  and  tha  amount  equal  to  the 
diflBranca  between  the  HUD  contract  rental 
rata  and  the  FmHA  note  rate  rent  will  be 
deposited  in  the  reserve  account  as  excess 
income.  In  100  percent  Section  S/S15 
projects,  when  the  HUD  contract  rental  rate 
exceeds  the  note  rate  rent  the  borrower/ 
manager  needs  to  use  FmHA  Form  1944-29, 
part  I.  items  23  through  29,  to  document  the 
required  deposit  in  the  reserve  account. 

(3)  Figure  J.  Projects  with  100  percent  of 
unite  assisted  by  HUD  Section  8. 

Example  1: 
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rate  and  the 


b  Projects  on  Interest  Credit  Plan  11  and 
receiving  Section  8  Assistance.  See  figure  2 
of  paragraph  VII D  2  b  (3)  of  this  exhibit 

(1)  Calculating  overage-  In  Section  8/515 
protects  the  overage  will  be  the  difference 
between  basic  rental  rate  and  the  note  rate 


rent  including  the  income  from  HUD.  The 
overage  will  be  reported  as  type  3. 

(2)  Depositing  excess  income  in  the  reserve 
account  In  the  cases  where  the  HUD  contract 
rental  rate  exceeds  the  note  rate  rent,  the 
difference  is  excess  inconte  and  will  be 
deposited  in  the  reserve  account  The 


bmrower/manager  should  use  FmHA  Form 
1944-29.  part  I.  item  23  through  29.  to 
document  the  required  deposit  in  the  leserve 
account 

(3)  Figure  2.  Projects  with  some  HUD 
Section  8/515  units. 

Example  1: 
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Vin    Rental  or  Occupancy  Qiarge  Control 
Preemption  Policy.  In  order  to  carry  out  the 
I»ovisions  of  this  subpart  and  to  protect  a 
housing  source  in  rural  areas  for  very  low-, 
low-  and  moderate  income  hmilies;  the 
financial  obligation  of  borrowere;  and  the 
financial  Interest  of  the  govenunent  in  such 
housing,  the  entire  field  of  rental  or 
occupancy  charge  control  that  may  be 
exercised  by  any  local  rental  control  board  or 
other  authority  pursuant  to  State  and  local 


law,  as  it  affects  housing  covered  by  this 
subpart,  is  hereby  preempted. 

IX    Special  Servicing  Market  Rate  Rent 
(SMR)  Change:  When  a  Plan  II  or  Plan  II  RA 
RRH  project  is  experiencing  serve  vacancies 
due  to  poor  local  market  conditions,  an  SMR 
change  may  be  implemented  to  attract  and 
keep  tenants  who  could  pay  more  than  basic 
rent  as  part  of  a  workout  plan  according  to 
the  provisions  of  Exhibit  P  of  subpart  B  of 
part  1965  of  this  chapter.  An  SMR  addresses 
the  situation  where  some  existing  and 


prospective  tenants  are  not  «irilling  to  pay  30 
percent  of  adjusted  income  or  note  rate  rent 
because  the  rental  rates  would  exceed  those 
of  other  rental  properties  in  the  community. 
This  action  may  only  be  taken  after 
supervisory  efforts  by  FmHA  and 
management  efforts  by  the  borrower  have  not 
produced  an  acceptable  level  of  occupancy. 
For  the  purposes  of  this  paragraph,  market 
area  ana  community  are  used  as  defined  in 
paragraph  I  of  Exhibit  A-8  of  subpart  E  of 
part  1944  of  this  chapter. 
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A    ShgibuHyfot  SMR.  BsmcI  on  doiiuwot 
dociunentitiaii  md  PmHA  wrvidiig  raoorda, 
the  Servicing  Official  will  prapan  a  writtan 
racommandation  for  borrowar  aligibiHty  for 
an  SMR. 

1  Baaed  on  bomvnr  documentation  and 
Swicing  Office  verification: 

a    Over  the  most  recent  6-month  period, 
th«  monthly  vacancy  rate  has  averaged  at 
least  IS  percent  or  the  project  shows 
financial  losses  considering  the  following: 

(1)  Each  month  was  at  least  12  percent 
vacau:,  and 

(2)  When  RA  is  not  available,  units 
subsidized  by  funds  of  the  project/owner  will 
be  mnsidered  vacant  for  SMR  calculations, 
or 

(3)  The  project  submits  financial  records 
that  show  a  15  percent  loss  of  rents  available 
beiow  basic  rent  not  including  project 
provided  subsidies,  and  provided 

(4)  The  loss  of  rents  available  is  not  a  result 
of  management's  Ciilure  to  effectively  market 
the  units. 

b    Comparable  market  rental  rates  in  the 
community  are  lower  than  the  previously 
approved  FmHA  note  rate  rents.  Exhibit  A- 
2  of  subpart  E  of  part  1944  of  this  chapter  can 
be  used  to  document  comparable  market 
rents. 

c  The  borrower  has  aggressively  marketed 
the  project  including  the  following  actions: 

(1)  Significant  outreach  efforts  in  the 
community,  including  (but  not  limited  to) 
contacts  listed  in  the  Affirmative  Fair 
Housmg  Marketing  Plan. 

(2)  The  borrower  had  obtained  approval 
from  FmHA  for  a  servicing  workout  plan, 
exclusive  of  SMR  features,  at  least  3  months 
earlier. 

d    The  borrower  complies  with  FmHA 
regulations  and  encourages  occupancy 
through  good  maintenance  and  positive 
relations  with  tenants. 

e    The  borrower  has  provided  a  signed 
statement  agreeing  to  forego,  without 
provision  to  recoup,  the  return  on  initial 
investment  while  operating  with  an  SMR. 

f    The  borrower  has  submitted  a  project 
budget  on  Form  FmHA  1930-7.  "Multiple 
Family  Housing  Project  Budget,"  with  only 
minimally  sufficient  operation  and 
maintenance  expenses.  The  project  budget 
should  continue  to  fund  other  cash 
expenditures  such  as  FmHA  payments  and 
the  reserve  account,  except  for  the  return  on 
initial  investment  which  the  borrower  has 
agn»ed  to  forego  according  to  paragraph  IX  A 
1  e  of  this  exhibit. 

2    Based  on  Servicing  Office  servicing 
actions  and  documentation: 

a    The  project  has  been  operational  for  at 
least  24  months.  The  National  Ofrice  may 
make  exceptions  to  this  requirement  on  a 
case-by-case  basis  for  extreme  hardship. 

b    No  more  than  10  percent  of  budgeted 
expenses  are  reflected  in  unrestricted  cash  on 
band,  and  reserve  account  balances  do  not 
exceed  the  required  accumulation-to-date 
minus  authorizad  withdrawals. 

c    The  Servicing  Official  has  reviewed  and 
discussed  with  the  borrower  the  feasibility  of 
using  borrower  contributed  funds,  including 
advancas.  in  arrorriance  with  paragraph  XU 
C  of  Exhibit  B  of  this  subpart 

d    The  Servicing  Official  has  reviewed 
and  approved  a  project  budgiet  with  only 


minimally  sufficient  operatioD  and 
maintenance  expenses  and  other  expenses  as 
specified  in  paragraph  IX  A  1  f  of  this 
exhibit. 

e    The  Servicing  Official  has  reviewed  any 
market  studies  or  surveys  received  frcm  MFH 
loan  applicants  for  the  market  area  and 
considered  any  information  that  may  conflict 
with  the  request  for  an  SMR. 

B    Approval  of  SMR. 

1  The  State  Director  may  approve  the  use 
of  ID  SMR  when  the  conditloos  listed  in 
paragraph  IX  A  of  this  exhibit  are  met 

2  While  a  request  for  an  SMR  is  pending 
or  an  SMR  is  in  efliBct,  no  initial  RRH  loan 
may  be  obligated  for  the  same  market  area 
unless  such  loans  would  not  cause  financial 
harm  to  any  existing  projects  in  the  market 
area  and  the  request  is  authorized  by  the 
Assistant  Administrator,  Housing. 

C    Implementing  an  SMR. 

1  After  the  use  of  an  SMR  has  been 
approved  by  the  State  Director,  the  Servicing 
Official  will  establish  an  SMR  for  the  project 
with  the  borrower. 

a    The  SMR  will  be  obtained  by  adjusting 
the  "FmHA  Debt  Payment"  item  in  the 
"Proposed  Budget"  column  of  Form  FmHA 
1930-7.  to  reflect  a  payment  to  FmHA 
amortized  at  an  interest  rate  which  is  less 
than  the  full  note  rate  on  the  borrower's 
promissory  note.  The  interest  rate  chosen 
may  never  be  less  than  2  percent. 

b    The  interest  rata  of  the  SMR  budget  will 
be  set  at  a  level  that  will  make  project  SMR 
rental  rates  comparable  with  community 
rental  rates.  This  rate  will  remain  constant 
except  as  provided  in  paragraph  4  D  of  this 
exhibit. 

2  The  initial  change  to  SMR  rents  or  a 
decrease  in  SMR  rents  will  be  accomplished 
in  accordance  with  the  following: 

a    The  borrower  will  submit  to  the 
Servicing  Official,  the  items  listed  in 
paragraph  IV  A  1,  2, 4,  S.  and  6  of  this 
exhibit. 

b    The  Servicing  Official  shall  review  the 
budget  and  supporting  documentation,  and 
when  found  to  be  acceptable,  notify  the 
borrower  in  writing  that  the  budget  is 
approved.  A  cc^y  of  the  approved  budget 
will  be  forwarded  to  the  State  Director. 

c    In  addition  to  any  State  requirements, 
the  borrower  notifies  each  tenant  or  member 
of  the  new  rates  and/or  utility  allowance  and: 

(1)  Include  in  the  notice  an  explanation  of 
the  changes  and  events  which  necessitated 
the  change.  Also,  the  explanation  must 
specify  any  adven>e  and/or  positive  effect  the 
change  may  have  on  the  tenants  or  members. 

(2)  Mail  a  copy  of  the  notice  to  the  tenant 
or  member  at  least  30  days  prior  to  the 
effective  date  of  the  change. 

(3)  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management  to 
discuss  the  change  and  review  any  material 
contributing  to  the  change. 

(4)  Inform  the  tenants  or  members  of  their 
right  to  request  a  review  of  the  rate  change 
approval  decision  within  45  days  of  the  date 
of  the  notice  by  writing  to  the  next  higher 
FmHA  approval  officiaL  Until  the  request  is 
resolved,  the  tenants  or  members  are  required 
to  pay  the  changed  amount  of  rent  as 
indicated  in  the  notice  of  approval. 

3  When  an  SMR  is  implemented  in  a  PUa 
0  section  8/515  Pro)BCt.  use  Unas  23  through 


29  of  Ponn  PtoHA  1944-29  to  report  any 
•dditiofMl  pcyniftnts  to  the  reserve  account 
required  wmq  HUD  contract  rents  exceed 
SMK  rental  rates. 
D    Cboqginv  an  SMR. 

1  An  SMR  may  be  increased  or  decreased 
whenever  the  local  market  conditioru 
warrant,  but  must  be  reviewed  at  least 
annually. 

a    If  the  local  market  conditions  that 
caused  the  need  for  the  SMR  have  not  been 
rssolved  and  corrected,  diicument  same  and 
update  the  monitoring  timeframes  and 
proceed  no  further.  However, 

b    If  the  local  market  conditions  have 
changed  and  change  in  the  SMR  is 
warranted,  the  requirements  listed  in 
paragraphs  IX  D  2,  3,  and  4  of  this  exhibit 
apply. 

2  An  SMR  must  have  the  SMR  rate  rent 
increased  by  a  minimum  of  10  percent  per 
year  (or  a  higher  amount  if  mutually  agreed 
to  by  the  borrower  and  FmHA)  when  the: 

a    Vacancy  rate  drops  to  10  percent  or 
below  for  6  consecutive  months,  or 

b    The  borrower  does  not  continue  to 
satisfy  the  conditions  of  paragraphs  IX  A  1 
c  (1)  and  (2),  d,  e,  or  f  of  this  exhibit 

3  An  SMR  is. completely  terminated  when 
the  note  rate  rent  is  regained. 

4  An  increase  in  an  SMR  will  be 
accomplished  in  accordance  with  paragraph 
IV  of  this  exhibit 

E    Disapproval  of  SMR.  Vfhen  the 
approval  official  determines  a  request  for  an 
SMK  is  not  justified  on  the  basis  of  the 
information  submitted,  the  approval  official 
will  notify  the  borrower  in  writing  of  the 
reason(s)  \»hy  the  SMR  is  not  approved.  The 
borrower  will  be  advised  of  their  appeal 
rights  in  accordance  with  Subpart  B  of  Part 
1900  of  this  chapter. 

X    Special  Problem  Cases.  Problem  cases 
which  cannot  be  handled  under  this  subpart 
should  be  submitted  to  the  National  Office 
for  review  with  the  State  Director's 
recommended  plan  of  action. 

Exhibit  C-1 — Notice  to  Tenants 
(Members)  of  Proposed  Rent 
(Occupancy  Charge)  and  Utility 
Allowance  Change 

Date  Posted 

You  as  a  tenant  (member)  are  hereby 
notified  that,  subject  to  Farmers  Home 
Administration  (FmHA)  approval,  rents 
(occupancy  charge)  and  utility  allowances 

will  he  changed  effective .  (at  least 

60  days  from  this  posting  or  other  timeframe 
if  required  by  State  law) 

(Project  Owner 

Name)  has  filed  with  FmHA,  United  States 
Department  of  Agjicultura,  a  request  for 
approval  of  a  change  in  the  monthly  rent 
(occupancy  charge)  rates  and/or  utility 
allowances  of  the  (Name  of  apartment 
complex)  for  the  (bllowing  reasonr 

1. 

2. 

3. 

4. 

Planned  rant  (occupancy  chafge)  ck 
are  as  follows: 


(Use  where  i 
basic  or  note  r 
allowances  arc 
receiving  renfa 
subsidy,  your  i 
(occupancy  ch 
changed  so  kn 
housritoldcoE 

All  material: 
changes  have  I 


Should  youi 
concerns,  you 
FmHAServidi 

(Use  the  foil 
optional  parag 

*You  must  I 
FmHA's  appro 
charge)  and  uti 
posting  this  lei 
"Notice  to  Ten 
Rent  (Occupan 
Allowance  Chi 
subpart)."  Thii 
a  conspicuous 
substituted  for 
each  individui 

•This  appro^ 
violate  the  ten 
agreement)  yoi 
tenants  (memb 

"For  those 
rental  assistani 
(occupancy  chi 
continue  to  be 
percent  of  tbei 
10  percent  of  g 
household  is  n 
assistance  Iron 
of  such  paymei 
designated  by  ( 
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Prasantrant       Proposed 
(occupancy  rant 

UnJt        ***^>         ^°^SS^      Amount 


siza 


Nota 

rata     Basic 


') 


Nola 


changed 


Planned  utility  allowance  changes  are  as 
fbllows: 

Un«         2S5^        P<*«*         '^"wunt 
'*'*         ^Mnea      uNity  at-      changed 
""""^^      towance 


(Use  where  applicahle  such  as  when  only 
basic  or  note  rate  rents  and/or  utility 
allowances  are  changing  and  tha  tenant  is 
receiving  rentol  assistance:  Since  you  receive 
subsidy,  your  contribution  for  rent 
(occupancy  charge)  and  utilities  will  not  be 
changed  so  loog  as  your  income  and 
hous^rald  compositioD  remain  unchanged). 

All  materials  justifying  the  proposed 
changes  have  been  levtewed  by  PknHA  and 


will  be  made  available  to  you  and  other 
tenants  (members)  to  inspect  and  copy  at 
during  the  hour  of 


You  may  submit  comments  or  objections  in 
writing  to  the  FmHA  Servicing  Official 
during  the  20-day  pericxi  immediately 
following  the  poetiiag  of  this  notice. 
Comments  or  objections  should  include 
reasons  or  information  you  feel  should  be 
considered  by  the  FmHA  Servicing  Official. 
Your  comments  or  objections  must  be  filed 

prior  to with  the  FmHA 

Servicing  OfTicial,  .  at  the 

Servicing  OfTice  located  at . 


These  comments  will  be  reviewed  by  the 
FmHA  Servicing  Ofiicial  and  forwarded  to 
the  FmHA  approval  ofGcial  who  will  decide 
if  the  changB(s)  should  be  approved. 

Each  tenant  (member)  will  be  notified  in 
writing  of  the  FmHA  decision  to  approve  or 
deny  the  change.  The  approved  rents  and 
utility  allowances  will  then  be  effective  upon 
the  eSsctive  date  given  above.  If  the 
approved  change  cannot  be  made  en^ective  by 
such  date,  an  additional  notice  will  be  posted 
and  the  tenants  (members)  will  be  notified  in 
writing  that  new  rents  (occupancy  charges) 
and  utility  allowances  will  be  effective  at  the 


next  rent  (occupancy  charge)  due  date 
following  the  additional  notice  and  the 
FmHAapprovaL 

By  

Borrower/Borrower's  Representative 

Exhibit  C-2— Nodoe  of  Approved  Kaal 
(Occupancy  Chai^ge)  and  UtiUty 
Allowance  Change 

Dear 

You  are  hneby  notified  that  the  Fanners 
Home  Administration  (FmHA)  has  reviewed 
the  request  for  a  change  in  shelter  costs  far 

the project(s),  and  considered  all 

justifications  provided  by  project 
management  (and  comments  provided  liy 
tenants).  The  FmHA  has  approved  tlia 
following  rent  (occupancy  charge)  and/or 
utility  alknvanca  rates  listed  below.  The 
changes  for  all  units  will  become  effsctiva  on 

,  19 .  (Insert  effective  date  shown 

in  exhibit  C-1  of  this  subpart  or  later 
effective  date  in  accordance  wdth  lest 
paragraph  of  Exhibit  C-1  of  this  subpart.)  The 
change  is  needed  for  the  following  reasons: 
(Insert  Reasons  for  Approval) 
The  approved  changet  an  as  Jbllows: 


UnNiize 


Present  rent  (occupancy  charge) 
Basic  Note  rate 


Approved  rent  (occupancy  chaige) 

Basic 


The  appmved  utility  aUowanoe  diangBS 
ana$fouow$: 

UnJtsize      jtfiga^      uSSJl     ^^'^ 


Should  you  have  any  questions  or 
concerns,  you  may  contact  FtnHA.  The 
FmHA  Servicing  Office  address  is: 

(Use  the  following  required  and/or 
optional  paragraphs  where  applicable.) 

*You  must  notify  the  tenants  (members)  of 
FmHA's  approval  of  the  rent  (occupancy 
charge)  and  utility  allowance  changes  by 
posting  this  letter  in  the  same  manner  as  the 
"Notice  to  Tenants  (Members)  or  Proposed 
Rent  (Occupancy  Charge)  and  Utility 
Allowance  Change  (Exhibit  C-1  of  this 
subpart)."  This  notification  must  be  posted  in 
a  conspicuous  place  and  cannot  be 
substituted  for  the  usual  written  notice  to 
each  individual  tenant  (member). 

'This  approval  does  not  authorize  you  to 
violate  the  terms  of  any  lease  (occupancy 
agreement)  you  currently  have  with  your 
tenants  (members). 

**For  those  tenants  (members)  receiving 
rental  assistance  (RA),  their  costs  for  rent 
(occupancy  charge)  and  utilities  wiU 
continue  to  be  based  on  the  hi^er  of  30 
percent  of  their  adjusted  monthly  income  or 
10  percent  of  gross  monthly  income  or  if  the 
household  is  receiving  payments  for  public 
assistance  from  a  public  agency,  the  portion 
of  such  payments  which  is  specifically 
designated  by  that  agency  to  meet  the 


household's  shelter  cost  If  tenants  are 
receiving  Housing  and  Urban  Development 
(HUD)  Section  8  subsidy  assistance,  their 
costs  for  rent  and  utilities  will  be  determined 
by  the  current  HUD  formula. 

"Your  application  for  RA  units  on  behalf 
of  eligible  tenants  (members)  has  been 
received  (or  is  on  hand).  Since  RA  units  are 
not  available,  the  approved  rate  and/or 
allo%vance  change  is  subject  to  your 
acceptance  of  the  RA  units  should  they 
become  available. 

"This  rate  and  utility  allowance  change  is 
conditioned  on  the  requirement  that  you 
carry  out  energy  conservation  measures  and 
operating  practices  as  determined  necessary 
by  the  project  energy  audit.  You  will  be 

allowed days  for  completion  of 

the  work.  FmHA  assistance  may  be  available 
to  finance  any  needed  improvements. 

*  *  You  may  file  an  appeal  regarding  the 
rate  and  utility  allowance  change  as 
approved  within  45  days  of  the  date  of  this 
notice.  .See  attached  Form  FmHA  1900-1. 
"Request  for  Appeal  of  Adverse  Action,"  for 
your  appeal  ri^ts.  A  request  for  a  hearing 
must  be  sent  to  the  Area  Supervisor,  National 
Appeals  Staff.  (T3address),  prostmarked  no 
later  than  [30  days  from  date  of  this  letter). 

*You  must  inform  the  tenants  (members)  of 
their  right  to  request  an  explanation  of  the 
rate  and  utility  allowance  change  approval 
decision  within  45  days  of  the  date  of  this 
notice  by  writing  to  [insert  the  name  and 
address  of  next  higher  FmHA  approval 
official].  Ail  tenants  (members)  are  required 
to  pay  the  changed  amount  of  rent 
(occupancy  charge)  as  indicated  in  the  notice 
of  approval 


'Any  tenant  who  does  not  wish  to  pay  the 
FmHA  approved  rent  changes  may  give  the 
owner  a  30-day  notioe  that  they  will  vacate. 
The  tenant  will  suffer  no  penalty  as  a  result 
of  this  decision  to  vacate,  and  will  not  be 
required  to  pay  the  changed  rent.  However, 
if  the  tenant  later  decides  to  remain  in  tha 
unit,  the  tenant  will  be  required  to  pay  the 
changed  rent  from  the  effective  date  of  the 
changed  rent 

Sincerely. 

FmHA  Approving  Official 

'Required 

"Optional,  as  applicable 

Exhibit  D — Energy  Audit 

I  Objective:  It  is  the  objective  of  the 
Farmers  Home  Administration  (FmHA)  tliat 
Multiple  Family  Housing  (MFH)  financed  by 
the  Agency  incorporates  energy  conservation 
measures  and  operating  practices  in  keeping 
with  the  National  Energy  Strategy  for  a  more 
efficient,  less  vulnerable,  and 
environmentally  sustainable  energy  future. 
Monitoring  of  this  objective  will  t>e 
accomplished  by  energy  audit. 

II  Purpose  and  Intended  Outcome: 

A    The  purpose  of  this  exhibit  is  to  define 
the  FmHA  requirements  for  energy  audits. 
While  energy  audits  will  review  the 
functioning  of  energy  conservation  measiues 
initially  incorporated  in  the  housing,  or 
previously  retrofitted,  and  identify  need  for 
any  further  measures,  the  main  thrust  of 
energy  audits  will  l>e  to  evaluate  and/or 
recommend  operating  practices  used  In 
individual  dwelling  units  and  the  common 
areas  of  a  project 
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B    The  intended  outcome  i«  to  reduce 
tenant  or  member  utility  expenses;  reduce 
pioiect  operating  and  maintenance  expense: 
reduce  usage  of  subsidy:  improve  the 
marketability  of  imits  and  value  of  the 
property:  conserve  national  energy  resources 
within  cost  efiectiveness:  and  increase  the 
comfiort  and  enjoyment  level  of  tenants  or 
members. 

in    Borrower  Responsibility: 

A    Initial  audit.  An  initial  energy  audit  is 
required  for  each  project  during  the  third 
year  of  operation  following  completion  of 
construction  for  "early"  detection  and 
correction  of  any  deficiencies  in  energy 
conservation  measures  and/or  operating 
practices. 

B    Subsequent  audit.  A  subsequent  energy 
audit  is  required  at  least  within  5  years  of  the 
Initial  audit  and  at  5-year  intervals  thereafter, 
to  identify  if  energy  conservation 
improvements  are  needed. 

C    Submission  of  audit.  The  borrower 
shall  submit  a  copy  of  the  initial  or 
subsequent  energy  audit  along  with  the  next 
submission  of  Form  FmHA  1930-7, 
"Multiple  Family  Housing  Project  Budget." 
The  borrower's  plan  for  implementing  the 
recommended  improvements  shall  be 
included  in  the  project  budget.  The 
submitted  copy  of  the  energy  audit  will  be 
retained  in  the  file  by  the  Servicing  Office  for 
review  during  subsequent  annual  reviews.  If 
any  of  the  improvements  are  deferred  due  to 
cost  ineffectiveness,  the  borrower  shall,  each 
year  thereafter,  include  with  the  annual 
project  budget,  an  updated  cost  feasibility 
analysis  of  the  deferred  improvements,  along 
with  the  borrower's  recommendation  for 
implementing  the  improvements. 

D    Costo/audif.  An  energy  audit  is 
beneficial  to  the  operation  of  an  MFH  project. 
The  cost  of  the  audit  is  an  operational 
expense.  The  cost  should  be  consistent  with 
the  size  of  the  project  and  comparable  to  the 
cost  of  other  audits  in  the  area.  The  cost  may 
be  paid  from  annual  revenue  or  from  the 
reserve  account  depending  on  the  amount, 
rv    Performance  of  Energy  Audit 
A    An  energy  audit  shall  be  an  in-depth, 
on-site  inspection  of  the  building  shell  and 
of  the  space  heating,  space  cooling, 
ventilation,  and  water  heating  equipment  for 
the  building.  It  shall  be  conducted  by  a 
qualified  energy  auditor. 

B  Persons  shall  be  considered  qualified  to 
perform  an  energy  audit  if  they: 

1  Are  authorized  under  a  State  Plan 
approved  by  the  Department  of  Energy  (DOE) 
in  accordance  with  the  requirements  in  10 
CFR  Part  456, 

2  Are  authorized  under  a  Federal  Standby 
Plan  promulgated  by  DOE  in  accordance  with 
the  requirements  in  10  CFR  part  456,  or, 

3  Can  otherwise  demonstrate  that  they 
possess  the  technical  skills  and  knowledge 
necessary  to  perform  energy  audits. 

C    When  persons  meeting  the 
qualifications  in  paragraph  IV  B  of  this 
exhibit  are  not  available,  the  FmHA  State 
Director,  with  prior  National  Office  approval, 
may  institute  a  plan  and  method  to 
accomplish  the  requirements  of  this  exhibit 
using  Agency  staff  and  resources,  provided  it 
is  cost  and  time  effective  to  perform  such 
task. 


D    The  energy  auditor  shall  inspect  the 
building  to  determine  which  energy  saving 
measures  and  operating  practices  should  be 
improved.  The  energy  auditor  is  expected  to 
summarize  the  results  of  this  inspection  and 
projected  cost  savings  in  priority  order  and 
include  them  in  a  written  report 

1    The  report  shall  address  the  condition 
or  application  of  the  following  energy  saving 
measures: 

a    Caulking  and  weatherstripping; 

b    Central  high  efficiency  air  conditioners: 

c    Ceiling,  wall,  and  floor  insulation; 

d    Crawlspace  or  foundation  wall 
insulation: 

e    Duct  or  pipe  insulation; 

f    Water  heater  insulation; 

g    Storm  or  thennal  windows  and  doors; 

h    Heat-refldctive  window  and  door 
material: 

i    Crawlspace  and/or  attic  ventilation; 

j    Energy  management  devices; 

k    Clock  thermostats; 

1  Furnace  efficiency  modifications;  and 
m    Vent  dampers  for  water  heaters, 

furnaces,  and  boilers. 

2  The  report  may  address  the  following 
energy  saving  measures  if  significant  benefits 
can  be  shown  in  the  opinion  of  the  energy 
auditor 

a    Solar  domestic  hot  water  systems: 

b    Active  solar  space  heating  system; 

c  Combined  active  solar  space  heater  and 
solar  domestic  hot  water  systems;  and 

d  Passive  solar  space  heating  and  cooling 
systems. 

3  The  auditor  shall  inspect  the  building 
and  report  any  improvement  of  energy 
conserving  operating  practices  that  can  lead 
to  immediate  energy  savings.  These  practices 
include,  but  are  not  limited  to,  the  following: 

a  Furnace  efficiency  maintenance  and 
adjustments  (air  filters  should  be  changed 
frequently); 

b    Water  flow  reduction  on  showers  and 
faucets: 

c    Sealing  leaks  and  check  insulation  of 
pipes  and  ducts: 

d  Raising  thermostat  settings  in  summer 
and  lowering  them  in  winter, 

e    Qeaning  baseboard  convectors  and 
refrigerator  coils; 

f    Nightime  temperature  setback; 

g    Reducing  energy  use  when  apartment  is 
unoccupied; 

h    Plugging  leaks  in  attics,  basements,  and 
fireplaces: 

i    Efficient  use  of  shading;  and 

j    Reduce  water  healer  temperature  setting 
(should  not  exceed  120  degrees  Fahrenheit). 

4  The  report  shall  include  a  list  of  any 
recommended  energy  saving  measures  and/or 
operating  practices.  The  following 
information  shall  be  provided  as  applicable: 

a    Description; 

b    Estimated  useful  life; 

c    Estimated  annual  energy  cost  savings  in 
the  first  year; 

d    Cost;  and 

e    Estimate  of  any  incremental  annual 
operation  and  maintenance  costs. 

5  The  report  shall  include  a  sunmiary  of 
the  energy  auditor's  qualifications. 

V    Funding:  Improvements  may  be  funded 
frtun  annual  project  income,  project  reserve, 
a  subsequent  loan,  borrower's  funds,  or  any 


other  FmHA  authorized  funding  which  will 
keep  the  improvement  cost  effiective.  Plans 
for  funding  the  improvements  should  be 
included  in  the  borrower's  recommendation 
for  implementation. 
VI    Servicing  Official  Responsibility: 
A    The  Servicing  Official  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from 
information  contained  in  the  energy  audit 

1  Cost  effectiveness.  Cost  effectiveness 
shall  be  determined  by  comparing  the  value- 
in-use  of  the  facility  with  and  without  the 
proposed  energ>-  saving  improvement. 
Exhibit  D  of  FmHA  Instruction  1922-B, 
(available  in  any  FmHA  office),  describes  the 
"value-in-use"  approach  that  may  be  used  to 
appraise  cost  effectiveness. 

2  Financial  impact.  Financial  impact 
shall  be  determined  by  comparing  the 
estimated  net  energy  and  operation  and 
maintenance  costs  savings  In  the  first  year  to 
the  annual  cost  of  amortizing  a  loan  to  install 
the  proposed  energy  saving  improvement.  A 
positive  financial  impact  occurs  when  the 
first  year  annual  savings  equals  or  exceeds 
the  annual  cost  of  amortizing  any  loan(s)  for 
the  proposed  energy  savings  improvement. 
Exhibit  D-1  of  this  subpart  may  be  used  to 
organize  the  calculation  of  the  financial 
impact. 

3  When  the  identified  and/or  deferred 
improvements  determined  by  an  energy  audit 
obtained  within  the  immediate  past  5-year 
period  are  found  to  be  cost  effective  and  have 
a  positive  financial  impact,  the  Servicing 
Official  shall  recommend  or  require  that  any 
rent  or  occupancy  charge  increase  approval 
requested  by  the  borrower  be  conditioned 
upon  installation  of  such  energy  saving 
improvement(s). 

4  The  Servicing  Official  may  recommend 
a  rent  or  occupancy  charge  increase  for 
energy  saving  improvements  which  are  not 
"cost  effective"  whenever  the  borrower 
contributes  sufficient  funds  to  reduce  the 
cost  of  the  improvement  so  that,  on  the  basis 
of  the  FmHA  investment  only,  the 
improvement  is  cost  effiective.  A  positive  first 
year  financial  impact  is  not  required.  Any 
contribution  made  by  the  borrower  to  reduce 
the  cost  of  the  improvement  to  the  cost 
effective  limits  will  not  be  an  eligible 
contribution  for  computing  return  on 
investments.  The  project  reserve  may  not  be 
utilized  for  such  contribution. 

B    When  the  improvements  are  not  cost 
effective  or  do  not  have  a  positive  financial 
impact,  and  the  borrower  does  not  elect  to 
reduce  the  cost  of  the  energy  saving  measures 
as  described  in  paragraph  VI  A  4  of  this 
exhibit,  the  Servicing  Official  shall 
recommend  deferral  of  implementation  of  the 
improvements.  Any  deferred  improvements 
must  be  analyzed  during  each  subsequent 
year's  annual  analysis. 

C    A  copy  of  the  decision  regarding  the 
energy  audit  will  be  included  in  the  aimual 
reports  forwarded  to  the  State  Director. 

VII  State  Director  Responsibility.  The 
State  Director  shall  review  the  Servicing 
Official's  recommendations  and  the  decision 
regarding  implementation  of  the  proposed 
improvements  and/or  practices  as  a  part  of 
the  annual  report  review. 

VIII  Development:  All  development  will 
be  performed  in  accordance  with  the 
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raquinmenta  of  tubpart  B  of  part  1944  of  this 
chaptor  and  subpart  A  of  part  1924  of  this 
cfaaptar.  except  that  %  1924.6  (b)(3Mi)  of 
subfMrt  A  of  part  1924  of  this  diiapter  will 
DO*  apply  to  improvements  made  by  the    ' 
ownar^Kiilder  method. 

DC    Bent  or  Occupancy  Charge  Change: 
Any  rmtal  or  occupancy  char^ge  change 
necessitated  by  the  improvements  must  be 
processed  as  set  forth  in  Exhibit  C  of  this 
subpart. 

Exhibit  D-l— Calculation  of  Financial 
Impact  (Energy  Audit) 

A.  First  Year  Annual  Savings    $ 

(from  audit). 

B.  Annual  Cost  of  Amortized    $ 

Loan   (from   calculation   in 

part  D  below). 

C  Difference  (A-^)  (if  zero  or    $ 

greater,  energy  saving  meas- 
ure has  a  positive  financial 
impact). 

D.  Calculation  of  Annual  Cost 
of  Amortized  Loan  for  En> 
ergy  Saving  Measure: 

1.  Appraisal  of  Energy  Sav-    S 

ing  Measure  (for  calcula- 
tion of  appraised  value,  of 

FmHA  Instruction  1922- 
B  see  Exhibit  D  available 
in  any  FmHA  office). 

2.  Amortization  Factor  (for    x 

calculation  of  Amortiza- 
tion Factor,  use  interest 

rate  of  Rural  Rental  Hous- 
ing and  Rural  Cooperative 
Housing  from  FmHA  In- 
struction 440.1,  Exhibit  B 
(available  in  any  FmHA 
office):  the  Useful  Life  or 
weighted  average  of  Full 
Life  for  more  than  one  en- 
ergy saving  measure  from 
the  energy  audit;  and  the 
Amortization  Factor  fitim 
FmHA  Instruction  440.1, 
(available  in  any  FtnHA 
Office). 

3.  Annual  Cost  (Appraisal  x    $ 

Amortization  Factor  enter 

answer  in  part  B  above). 

Exhibit  E— Rental  Assistance  Program 

I    General.  The  objective  of  the  rental 
assistance  (RA)  program  is  to  reduce  rents 
paid  by  low-income  households.  This  exhibit 
sets  forth  the  policies  and  procedures  and 
delegates  authority  under  which  RA  will  be 
extended  to  eligible  tenants  occupying 
eligible  Rural  Rental  Housing  (RRH)  and 
eligible  members  occupying  Rural 
Cooperative  Housing  (RCH)  projects  financed 
by  the  Farmers  Home  Administration 
(FmHA).  For  the  purposes  of  this  exhibit,  the 
tenn  "tenant"  also  means  "member."  This 
exhibit  also  applies  to  Farm  Labor  Housing 
(LH)  projects  when  the  borrovrer  is  a  broadly- 
based  nonprofit  oiganization,  nonprofit 
organization  of  formworkers,  or  a  State  or 
local  public  agency.  RA  will  supplement  the 
benefits  availtdble  to  tenants  under  the 
interest  credit  program  outlined  in  Exhibit  H 
to  this  subpart 

n    Definitions. 


A    EligiUe  tenants.  Any  very  tow-inoome. 
or  low-incoooe  household  meeting  the 
following  requirements: 

1  The  household  adjusted  annual  income 
must  not  exceed  the  very  low-  or  low-income 
limit  established  for  the  area  as  indicated  in 
Exhibit  C  of  subpart  A  of  part  1944  of  this 
chapter  (available  in  any  FmHA  Office). 

2  The  household  must  be  unable  to  pey 
the  approved  rental  rate  plus  utility 
allowance  and  occupancy  surcharge  within  a 
portion  of  their  income  not  exceeding  the 
highest  of. 

a    30  percent  of  their  adjusted  monthly 
income; 
b    10  percent  of  gross  monthly  income;  or 
c    If  the  household  is  receiving  payments 
far  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household's  shelter  cost. 

3  The  household  must  meet  the 
occupiancy  policy  established  for  the  project 
and  approved  by  FmHA  according  to 
paragraph  VI  D  2  of  Exhibit  B  of  this  subpart. 

4  The  household  must  have  an  unexpired 
and  signed  Form  FmHA  1944-«.  'Tenant 
Certification,"  on  file  with  the  borrower. 

B    Eligible  prefect 

1  All  projects  must  operate  under  Interest 
Credit  Plan  II  RA  to  be  eligible  to  receive  RA, 
except  LH  loans,  direct  RRH,  and  insiired 
RRH  loans  approved  prior  to  August  1, 1968, 
which  must  operate  under  Plan  RA.  To  be 
eligible  for  RA  the  project  must  have  a: 

a    RRH  insured  or  direct  loan  made  to  a 
broadly-based  nonprofit  organization,  or 
State  or  local  agency,  including  Senior 
Citizen  Housing; 

b    RRH  insured  loan  to  an  individual  or 
organization  who  has  or  will  execute  a  loan 
resolution  or  loan  agreement  agreeing  to 
operate  the  housing  on  a  limited  profit  basis 
as  defined  in  §  1944.205  of  subpart  E  to  part 
1944  of  this  chapter. 

c    RCH  insured  or  direct  loan;  or 

d    LH  loan,  or  an  LH  loan  and  grant 
combination,  made  to  a  broadly-based 
nonprofit  organization  or  nonprofit 
organization  of  farmworlters  or  a  State  or 
local  public  agency. 

2  Borrowers  may  utilize  the  Department 
of  Housing  and  Urban  Development  (HUD) 
Section  8  Housing  Assistance  Payments 
Program  and  FmHA  RA  in  the  same  project. 
In  such  cases.  Form  FmHA  1944-7, 
"Multiple  Family  Housing  Interest  Credit  and 
Rental  Assistance  Agreement,"  for  the  project 
will  reflect  coding  for  "Plan  II  RA." 

3  Borrowers  will  provide  RA  to  only 
those  eligible  tenants  occupying  LH,  RCH.  or 
RRH  rental  housing  units  financed  by  FmHA. 

C    Operational  project.  A  completed  RRH, 
RCH.  or  LH  project  financed  by  FmHA  which 
has  been  of>oned  for  occup>aocy  and  has  at 
least  been  partially  occupied  by  tenants. 

D    New  projects.  Newly  constructed  or 
substantially  rehabilitated  RRH,  RCH.  or  LH 
project  financed  by  FmHA.  For  new 
construction  RA  purposes,  if  further  means 
liefore  any  units  are  occupied. 

E    Rental  assistance.  RA.  as  used  in  this 
exhibit,  is  the  portion  of  the  af^roved  shelter 
cost  paid  by  FmHA  to  compensate  for  the 
diflereoca  between  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 


calculated  ecconling  to  peragraph  IV  A  2  c 
of  Exhibit  B  to  this  subpart.  When  the 
household's  monthly  gross  tenant 
contributioo  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  end 
paid  by  the  tenant,  the  owner  will  pay  the 
household  that  difference  according  to 
paragraph  IX  A  2  of  this  exhibit. 

F    RA  agreement.  The  term  refers  to  Pom 
FmHA  1944-27,  or  its  predecessor.  Form 
FmHA  444-27  and  Form  FmHA  444-27A. 

G    RA  obligation.  The  obligation 
coiuisting  of  the  number  of  RA  units  and 
associated  dollar  amounts  of  rental  assistance 
specified  in  a  particular  RA  agreement 

H    RA  obligation  number.  The 
identification  number  associated  with  a 
particular  RA  obligation. 

I    Replacement  units.  RA  units  which 
replace  RA  units  in  RA  agreements  expiring 
bwause  obligated  funds  have  been  fully 
disbursed. 

J    Servicing  units.  RA  units  which  increase 
the  number  of  RA  units  resulting  in  initial  or 
additional  RA  agreements. 

K    Shelter  cost.  The  approved  shelter  cost 
consists  of  basic  or  notevate  rent  plus  utility 
allowance  and  occupancy  surcharge,  when 
required.  Basic  and/or  note  rate  rent  must  be 
shown  on  the  project  budget  for  the  year  end 
approved  according  to  S  1930.122  of  (bKl)  of 
this  subpart.  Utility  allowances,  when 
required,  are  determined  and  approved 
according  to  Exhibit  A-6  of  subpart  E  of  part 
1944  of  this  chapter.  Any  change  in  rental 
rates  or  utility  allowances  must  be  processed 
according  to  Exhibit  C  of  this  subpart, 

L    Utility  allowances.  The  allo\*ance 
approved  by  FmHA  according  to  Exhibit  A- 
6  of  subpart  E  of  part  1944  of  this  chapter  to 
cover  the  cost  of  utilities  which  are  payable 
directly  by  the  households. 

III  Utilization  ofRA.  All  borrowers  %vith 
eligible  projects  as  defined  in  paragraph  II  B 
of  this  exhibit  are  encouraged  to  utilize  the 
RA  program  and  receive  RA  payments  on 
behalf  of  eligible  tenants.  Generally,  the 
borrower,  or  the  borrower's  approved 
management  agent,  will  initiate  the 
processing  of  a  RA  application. 

IV  Priority  ofRA  applications. 

A    State  of  allocations.  The  National 
Office  may  establish  a  State  quota  on  the 
number  of  RA  units  that  may  be  approved 
and  obligated  in  any  fiscal  year.  The  State 
Director  will  limit  the  approval  ofRA  to  no 
more  than  the  number  of  units  allocated  to 
the  State.  Unless  otherwise  stated  by  the 
National  Office,  the  State  allocation  will 
indicate  the  number  ofRA  units  for 
operational  projects  and  the  number  ofRA 
units  to  be  used  for  new  construction. 

B    Allocation  to  projects  within  a  State. 
The  State  Director  will  distribute  any  RA 
units  allocated  to  the  State  according  to  any 
specific  guidance  established  by  the  National 
Office.  When  no  specific  guidance  is 
established  by  the  National  Office  the  State 
Director  will  approve  requests  for  RA  to 
projects  according  to  the  provisions  of  this 
exhibit.  Priority  in  allocating  RA  units  vrill 
be  as  follows: 

1    Replacement  units:  The  State  Director 
will  disfribute  or  reserve  RA  units  and  give 
priority  to  projects  needing  replacement 
units  before  any  initial  or  additional  units  are 
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allocated  to  other  new  or  operational 

Croiects.  The  State  Director  should  ascertain 
ow  many  RA  units  are  expected  to  expire 
in  each  Servicing  Office  during  the  current 
fiscal  year  and  the  first  quarter  of  the 
following  fiscal  year. 

2  New  housing:  Any  RA  units  allocated  to 
the  State  for  new  construction  will  be 
distributed  on  a  priority  basis  in  the 
following  order 

a    Applications  for  RRH  and  RCH  loans 
where  the  market  survey  information 
indicates  that  a  large  percentage  of  the 
prospective  tenants  needed  RA.  When  the 
number  of  RA  units  available  is  inadequate 
to  cover  all  such  applications,  the  units  will 
be  distributed  giving  priority  to  those 
projects  having  highest  need  located  in  areas 
identified  as  having  the  greatest  need  for  low- 
income  housing,  and  selected  for  funding  in 
accordance  with  $  1944.231  of  Subpart  E  of 
Part  1944  of  this  chapter. 

b    For  LH  projects,  RA  units  will  be 
allocated  by  the  National  Office  from  the 
National  Office  reserve  on  a  case-by-case 
basis  at  the  time  the  projects  are  considered 
for  funding  at  the  National  Office  level. 

3  Operational  housing:  When  the 
National  Office  provides  an  allocation  for 
servicing  RA  units,  the  State  Director  will 
distribute  them  to  operational  RRH.  RCH, 
and  LH  projects  based  on  Form  FmHA  1944- 
25,  "Request  for  Rental  Assistance,"  that 
have  been  submitted  by  eligible  borrowers. 
Priority  wrill  be  given  to  projects  based  on 
this  exhibit  and  administrative  directives 
issued  by  the  National  Office  under  the 
annual  RA  allocations  or  other  authorizations 
or  guidelines  established  through  the  budget 
process.  The  National  Office  will  notify  the 
State  Director  each  year  of  any  specific  date 
by  which  all  requests  tot  RA  must  be 
submitted  to  PinHA  for  consideration. 

V    Processing  ofRA  applications.  All 
requests  for  RA  will  be  processed  according 
to  this  paragraph  and  may  be  approved  by 
the  State  Director. 

A    Operational  projects. 

1  A  borrower  with  an  eligible  project  in 
which  there  are  tenants  paying  in  excess  of 
30  percent  of  their  adjusted  income  for  rent 
should  be  encouraged  to  have  on  file  a  Form 
FmHA  1944-25  with  the  Servicing  Official  to 
avoid  delays  in  processing  future  servicing 
requests.  Oace  a  Form  FmHA  1944-25  is  on 
file  at  the  FmHA  Servicing  Office, 
subsequent  submittals  of  the  fonn  will  not  be 
necessary  to  support  subsequent  approvals  of 
RA  by  FmHA.  A  separate  Form  FmHA  1944- 
25  will  be  submitted  for  each  project.  The 
borrower  should  include  the  following  with 
each  request. 

a    Form  FmHA  1944-29.  "Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance."  with  all  columns  completed  for 
eacn  tenmt  in  the  project  (All  Forms  FmHA 
1944-8  must  be  current) 

b    Approved  or  proposed  budget  for  the 
year  on  Fonn  FmHA  1930-7.  "Multiple 
Family  Housing  Project  Budget,"  with 
Exhibit  A-6  of  Subpart  E  of  Part  1944  of  this 
chapter  attached,  when  applicable. 

2  Prior  to  the  full  disbursement  of 
obligated  funds  on  any  agreement,  a  borrower 
or  approved  management  agent  may  submit 

a  request  for  replacement  RA  units.  The 


request  should  contain  all  the  material 
requested  in  paragraph  V  A  1  of  this  exhibit 
and  should  be  submitted  no  later  than  3 
months  prior  to  the  expected  full 
disbursement  of  obligated  funds,  to  allow 
time  for  processing  the  request  The  number 
of  replacement  units  may  not  exceed  the 
number  of  units  that  are  expiring.  Once 
replacement  units  have  been  requested, 
additional  units  may  not  be  requested  until 
Form  FmHA  1944-51,  "Multiple  Family 
Housing  Obligation-Fund  Analysis,"  is 
received  obligating  the  replacement  units. 
Form  FmHA  1944-51  requesting  the 
additional  units  must  be  coded  sequentially 
as  required  in  paragraph  V  C  5  of  this  exhibit. 

3    The  Servicing  Official  will  review  the 
budget.  Exhibit  A-6  of  Subpart  B  of  Part  1994 
of  this  chapter.  Form  FmHA  1944-29,  and 
Form  FmHA  1944-25  submitted  by  the 
borrower  to  assure  that  the  items  are 
complete  and  accurate.  The  Servicing  Official 
will  complete  Form  FmHA  1944-25  and 
submit  all  data  provided  by  the  borrower  to 
the  State  Director  with  appropriate  comments 
and  recommendations. 

B    Projects  to  be  funded. 

1  Applicants  requesting  funding  for  new 
projects  who  are  planning  to  utilize  the  RA 
program,  should  submit  a  completed  Form 
FmHA  1944-25  to  the  Servicing  Official 
when  submitting  a  preapplication  or 
application  for  funding. 

2  The  number  of  units  of  RA  requested 
should  be  based  on  the  market  data  for  the 
area,  the  proposed  rental  rates  as  reflected  in 
a  budget  for  the  project,  and  the  income 
levels  of  the  prospective  tenants. 

C    State  Director  action  on  requests  for 
RA.  Only  the  State  Director  or  delegated 
members  of  the  State  Office  staff  may 
approve  or  disapprove  RA  requests. 

1  Approval  actions.  When  the  State 
Director  determines  that  RA  can  be  obligated 
or  transferred,  part  III  of  Form  FmHA  1944- 
51  for  obligation,  or  Form  FmHA  1944-55, 
"Multiple  Family  Housing  Transfer  of  Rental 
Assistance,"  for  transfers,  will  be  prepared 
and  distributed  according  to  the  Forms 
Manual  Insert  (FMI).  Form  FmHA  1944-27, 
"Rental  Assistance  Agreement,"  will  not  be 
executed  or  amended  until  the  bbligation  or 
transfer  is  verified  by  the  Finance  Office.  The 
State  Office  will  verify  the  obligation  or 
transfer  via  the  computer  terminal  on  the  day 
follo«ving  the  request. 

2  Completing  RA  agreements.  When  the 
State  Director  verifies  Uiat  RA  units  have 
been  obligated  or  transferred  by  the  Finance 
Office,  the  State  Director  will  forward  a  copy 
of  either  Form  FmHA  1944-51  or  Form 
FmHA  1944-55  to  the  Servicing  Official.  The 
Servicing  Official  will  complete  Form  FmHA 
1944-27.  and  attach  the  appropriate  copies  of 
Form  FmHA  1944-51  or  Form  FmHA  1944- 
55  according  to  the  FMI. 

a    Initial  RA  agreements.  The  Servicing 
Official  will  prepare  the  original  and  two 
copies  of  Form  FmHA  1944-27.  When  the 
project  does  not  have  a  Form  FmHA  1944- 
7  in  effect,  the  Servicing  Official  will  prepare 
an  original  and  three  copies.  The  Servicing 
Official  and  the  lx>rTower  will  then  execute 
the  originals  and  all  copies  of  Form  FmHA 
1944-27  and  Form  FmHA  1944-7.  The  forms 
will  be  distributed  according  to  their  FMIs. 


b    Replacement  or  modified  RA 
agreements.  When  a  Form  FmHA  444-27 
initiated  prior  to  May  1. 1985,  is  replaced  or 
modified,  a  new  Form  FmHA  1944-27  will 
be  prepared  and  distributed  according  to  the 
FMI.  For  every  replacement  or  modification 
on  or  after  May  1, 1985.  the  original  and  all 
copies  of  the  afiiected  RA  agreement  will  be 
noted,  assembled  and  distributed  by  the 
Servicing  Official  according  to  the  FMI. 

3  Modification  of  an  existing  RA 
agreement.  Af^er  any  request  for  a  change  in 
the  amount  of  RA  has  been  obligated,  a  copy 
of  Form  FmHA  1944-51  or  Form  FmHA 
1944-55  will  be  attached  to  Form  FmHA 
1944-27  and  distributed  according  to  the 
FMI.  A  new  FmHA  1944-7  is  not  required. 

4  Denial  ofRA  Request. 

a    If  RA  funds  are  available  but  cannot  be 
provided  due  to  a  determination  of 
ineligibility,  the  State  Director  will  inform 
the  borrower,  in  writing,  of  the  reasons.  The 
borrower  will  be  given  appeal  rights  in 
accordance  with  subpart  B  of  part  1900  of 
this  chapter  in  such  cases.  When  RA  funds 
are  not  available  &om  the  State's  allocation 
or  the  National  Office  Reserve  the  decision 
will  be  considered  nonappealable,  however, 
the  decision  is  still  reviewable,  under  subpart 
B  of  part  1900  of  this  chapter. 

b    Should  RA  not  be  available  for  lack  of 
appropriation  to  replace  an  expiring  RA 
obligation,  the  State  Director  will  advise  the 
borrower  to  notify  tenants  of  the  increase  to 
their  contribution  to  rent  following  the 
notification  requirements  of  Exhibit  C  of  this 
subpart.  Tenants  who  cannot  afibrd  the 
increased  rent  shall  be  given  the  opportunity 
to  quit  the  lease  and  vacate  the  project 
without  penalty. 

5  RA  obligation  numbers. 

a    Each  RA  obligation  will  be  assigned  a 
six  digit  RA  obligation  number  by  the 
Approving  Official  as  follows: 

(1)  First  two  digits— Fiscal  year  (FY)  in 
which  the  funds  were  (^ligated  (i.e.,  85. 86. 
etc). 

(2)  Second  two  digits — ^Numbers  in 
sequential  order  for  each  fiscal  year  starting 
with  01  (i.e.  93-01,  93-02,  94-01,  94-02). 

(3)  Third  two  digits — All  obligations  will 
be  coded  00. 

b    RA  obligation  obligated  before  FY  1985 
will  be  coded  as  follows: 

(1)  First  two  digits — FY  initial  obligation 
was  made  on  the  project  (i.e.,  78,  79, 80,  etc.) 

(2)  Second  two  digits-Relate  to  the  pre- 
Automated  Multi-housing  Accounting 
System  conversion  loan  number  to  which  the 
RA  obligation  was  processed. 

(3)  Third  two  digits— Indicate  the  number 
of  modifications  plus  1.  (Form  FmHA  1944- 
27  with  two  modifications  on  September  30, 
1984,  will  be  designated  "03.") 

c    The  Finance  Office  will  track  RA 
obligations  and  undisbursed  balances  by 
nimiber. 

V7    Terms  of  the  RA  Agreement 

A    Effective  date.  Each  Form  FmHA  1944- 
27  will  be  effiactive  the  first  day  of  the  month 
in  which  it  is  executed.  If  assistance  is 
granted  to  a  project  under  an  appeal 
according  to  paragraph  XVI  of  this  exhibit 
the  effective  date  will  be  retroactive  to  the 
first  day  of  the  month  in  which  the  assistance 
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was  denied,  provided  the  borrower  agrees  to 
make  any  appropriate  refunds  to  tenants  who 
would  have  been  entitled  to  RA  during  the 
retroactive  period. 
B    Term. 

1  Twenty-year  RA  agreement  Twenty- 
year  agreements  were  authorized  during  the 
initial  years  of  the  RA  program  through  FY 
1982.  Twenty-year  agreements  were 
restricted  to  new  projects  cr  modirications  of 
existing  20-year  agreements.  The  agreement 
ineffective  for  20-years  from  the  effective 
date  of  the  agreement.  This  agreement  may  be 
modified  or  terminated  in  accordance  with 
the  terms  of  the  RA  agreement.  The 
agreement  will  expire  when  the  funds 
obligated  for  the  RA  units  described  in 
section  1  of  Form  FmHA  1944-27  are  fully 
disbursed.  This  can  be  any  time  before  or 
after  the  end  of  the  20-year  term.  Upon 
expiration  of  the  agreement,  a  replacement 
agreement  may  be  executed.  If  a  replacement 
agreement  is  considered,  it  will  be  for  a  5- 
year  period. 

2  Five-year  RA  agreement.  Five-year 
agreements  may  be  used  for  operational 
projects,  or  for  new  projects  when  20-year 
units  are  not  available.  The  agreement  shall 
be  effective  for  5  years  from  the  effective  date 
of  the  agreement.  This  5-year  agreement  may 
be  modified  or  terminated  in  accordance 
with  the  terms  stated  on  Form  FmHA  1944- 
27. 

The  agreement  will  expire  when  the  funds 
obligated  for  the  RA  units  described  in 
section  1  of  Form  FmHA  1944-27  are  fiilly 
disbursed.  This  can  be  any  time  before  or 
after  the  end  of  the  5-year  period. 

3  Modification  ofRA  agreements.  Forms 
FmHA  1944-27  may  be  modified: 

a    To  add  or  subtract  RA  units  assigned  to 
the  project  through  obligation,  through 
transfer  from  another  RA  obligation,  or  as  an 
incentive  to  avert  prepayment. 

b    To  reinstate  a  suspended  RA 
obligation(s)  to  a  new  borrower  in  the  same 
project  after  a  voluntary  conveyance  or  a 
foreclosure  and  a  credit  sale  within  the 
Multiple  Family  Housing  (MFH)  program;  or 

c    To  transfer  a  suspended  RA 
obligation(s)  to  a  new  borrower  and  a 
different  project  after  liquidation  of  the 
project  assets  or  after  the  loan  is  paid  in  full. 

4  Amendment  ofRA  agreements. 

a    Any  existing  RA  obligation  executed 
prior  to  February  15, 1983,  which  will  have 
a  remaining  obligation  balance  at  the  end  of 
the  5-year  or  20-year  expiration  date  stated  in 
section  9,  "Term  of  the  Agreement,"  may  be 
modified  by  the  use  of  Form  FmHA  444-27A, 
"Amendment  to  Rental  Assistance 
Agreement."  The  amended  agreement  will 
expire  when  the  obligated  funds  are  fully 
disbursed. 

b    Any  existing  RA  agreement  on  earlier 
Form  FmHA  444-27  or  Exhibit  D-2  (of  now 
obsolete  FmHA  Instruction  444.5)  containing 
an  occupancy  standard  may  be  amended  by 
mutual  consent  of  the  borrower  and  FmHA 
when  a  new  occupancy  policy  for  the  project 
is  approved  according  to  paragraph  VI  D  2  of 
Exhibit  B  of  this  subpart.  To  amend  the  form: 

(1)  Delete  section  5  of  the  original  and  the 
borrower's  copy  and  have  the  deletion  dated 
and  initialed  by  the  appropriate  FmHA 
official  and  the  person(s)  authorized  to  sign 
for  the  borrower. 


(2)  Type  the  following  statement  on  the 
reverse  of  the  original  agreement  and  the 
borrower's  copy  and  have  the  statement 
dated  and  initialed  by  the  appropriate  FmHA 
official  and  the  person(s)  authorized  to  sign 

for  the  borrower.  "Amended  (date) by 

authority  of  paragraphs  VI  B  4  of  Exhibit  E 
and  VI  D  2  a  of  Exhibit  B  of  subpart  C  of  part 
1930,  chapter  XVIII.  title  7,  Code  of  Federal 
Regulations." 

5    Replacement  RA  obligations. 
Replacement  RA  obligation(s]  for  either  5- 
year  or  20-year  obligations  will  be  for  a  5- 
year  period.  All  requirements  in  paragraphs 

VI  B  2  and  3  of  this  exhibit  apply.  Expiring 
RA  obligations  and  replacement  RA 
obligations  may  run  concurrently  for  a  period 
of  30-50  days  so  any  undisbursed  obligation 
balance  on  the  expiring  RA  agreement  can  be 
liquidated. 

VII  Recordkeeping  Responsibilities 

A    The  Finance  Office  (FO)  will  track  the 
use  of  RA  obligation  and  ensure  that  RA 
obligation  is  not  disbursed  or  credited  to  a 
borrower's  account  in  excess  of  the  RA 
obligation.  Quarterly  and  annually,  the  FO 
will  provide  the  Servicing  Official  with  an 
RA  payment  and  obligation  status  report  for 
each  project  The  annual  version  of  this 
report  will  be  filed  in  position  2  of  the 
project  case  file  and  maintained  indefinitely. 

B    The  Servicing  Official  will  notify  the 
borrower  to  apply  for  replacement  RA 
obligation  when  the  RA  undisbursed  balance 
reaches  a  level  sufficient  to  cover 
approximately  6  months  of  RA  requests.  This 
figure  will  be  based  on  the  project's  average 
monthly  request  for  RA. 

VIII  Responsibilities  of  Borrower  in 
Administering  the  RA  Proffvm 

The  borrower  and  management  agent  for 
each  project  receiving  RA  should  fully 
understand  the  responsibilities  and 
requirements  of  carrying  out  the  program. 
The  following  guidelines  will  be  followed: 

A    RA  payments  will  not  be  made  directly 
to  eligible  tenants  receiving  RA  except  as 
specified  in  paragraph  IX  A  of  this  exhibit. 
The  borrower  will  maintain  an  accurate 
accounting  of  each  tenant's  utility  allowance 
and  payments  made  to  tenants.  All  other  RA 
pavTnents  will  be  recorded  as  a  credit  to  the 
tenant's  monthly  rental  payment. 

B    The  borrower  must  submit  "orm  FmHA 
1944-8  for  each  tenant  as  required  in 
paragraph  VII  F  of  Exhibit  B  of  this  subpart. 

C    The  incomes  reported  by  the  tenants 
must  be  verified  by  the  borrower  in 
accordance  with  paragraph  VII  of  Exhibit  B 
of  this  subpart. 

O    Borrowers  utilizing  RA  must  comply 
with  §  1930.122(b)(1)  of  this  subpart.  RA  will 
not  be  approved  for  a  project  until  the 
operating  budget  has  been  approved  by  the 
FmHA  State  Office  or  the  Servicing  Official. 
Servicing  Officials,  with  assistance  from  the 
State  Office,  must  closely  supervise  and 
assist  borrowers  in  complying  with  all 
accounting  and  management  requirements. 

E    A  borrower  participating  in  the  RA 
program  must  have  an  FmHA  approved  lease 
with  the  assisted  household.  All  leases  must 
comply  with  the  provisions  of  paragraph  VIII 
of  Exhibit  B  of  this  subpart. 


P    The  borrower  will  be  responsible  to 
FmHA  for  any  errors  made  in  the 
administration  of  the  RA  program  which  are 
made  by  the  borrower  or  the  borrower's 
authorized  management  agent.  Errors  in 
computation  or  other  unauthorized  use  of  RA 
will  require,  at  a  minimum,  the  repayment  of 
any  incorrectly  advanced  RA  funcb.  If  the 
error  or  unauthorized  use  of  RA  appears  to 
be  deliberate  or  intentional,  the  State  Director 
will  refer  the  case  to  the  Office  of  Inspector 
General  according  to  FmHA  Instruction 
201 2-B  (available  in  any  FmHA  office). 

IX  Handling  Utility  Allowances 

A    Payment  of  utilities. 

1  When  the  tenant  is  billed  directly  for 
utilities,  rent  paid  by  the  tenant  receiving  RA 
will  be  the  difference  between  the 
established  utility  allowance  and  the  portion 
of  income  cited  in  ptaragraphs  II  A  2  a,  b,  or 

c  of  this  exhibit. 

2  When  utilities  are  paid  by  the 
household  receiving  RA  and  the  portion  of 
income  cited  in  paragraphs  II  A  2  a,  b,  or  c 
of  this  exhibit  is  less  than  the  allowance  for 
utilities,  the  borrower  will  pay  the  household 
the  difference  between  the  utility  allowance 
and  one  of  those  limits  of  the  household's 
adjusted  monthly  income. 

3  In  a  project  where  the  owner  pays  all 
utilities,  the  tenant  rent  will  be  the  portion 
of  income  cited  in  paragraphs  A  2  a,  b,  or  c 
of  this  exhibit  up  to  the  approved  rent  for  the 
rental  unit  being  occupied. 

B    Determining  the  allowance.  The  utility 
allowance  will  be  determined  and  recorded 
by  the  use  of  Exhibit  A-6  of  Subpart  E  of  Part 
1944  of  this  chapter. 

C    Changes  in  allowances.  The  utility 
allowance  should  be  reviewed  annually  and 
adjusted  if  there  are  substantial  changes  in 
utility  and  public  service  rates.  Allowances 
will  be  adjusted  on  an  annual  basis  if 
necessary  when  the  owner  submits  a  new 
budget  for  approval.  Changes  in  utility 
allowance  which  will  result  in  changed  rent 
paid  by  tenants  will  be  processed  according 
to  Exhibit  C  of  this  subpart. 

X  Method  of  Payment  of  RA  to  Borrower 

A    Regular  monthly  RA  payments. 

1  Borrower  responsibilities. 

a    Any  RA  due  the  borrower  will  be 
deducted  from  the  balance  of  scheduled  loan 
payments,  any  delinquent  payments,  and 
other  charges  due  on  Form  FmHA  1944-29 
and  the  remaining  balance  must  be  submitted 
to  the  Servicing  Office  by  check.  If  the  RA 
due  the  borrower  exceeds  the  balance  of 
scheduled  loan  pajTnents,  delinquent 
payments  and  other  charges,  no  additional 
payment  is  due  from  the  borrower  and  an  RA 
check  for  the  excess  will  be  issued  by  the  FO. 

b  Each  month  the  borrower  must  forward 
to  the  Servicing  Official  a  Form  FmHA  1944- 
29.  Any  new  Forms  FmHA  1944-8  must  be 
submitted  to  the  Servicing  Office  as  required 
in  Exhibit  B  of  this  subpart.  Both  forms  must 
be  prepared  for  each  project  according  to  the 
instruction  attached  to  the  respective  forms. 

2  Servicing  Official  responsibilities. 

a    When  new  Forms  FmHA  1944-6  are 
received,  the  Servicing  Official  will 
immediately  date  stamp  each  form  with  the 
receivai  date,  review  each  Form  FmHA  1944- 
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8  and  v«dfy  that  tha  infixmatkn  contained 
on  th«  farm  ia  comphte  aod  ccnactly 
cQBuwtad  baaad  on  inionnation  contained  in 
tbeteB. 

b    WlMn  a  Fonn  FmHA  1944-29  is 
racaivad.  tka  Sarvkii*  OfBdal  wiU: 

(1)  Data  itMip  aach  fionn  FmHA  1944-29, 
and  faview  tba  fonn  and  aasura  that  entries 
are  fupportad  by  the  cuirant  Conn  FmHA 
1944-t. 

(2)  Eatar  tba  pajmant  data  via  Held  oflice 
tenninals  aa  nquiiad  in  Exhibit  A  lo  subpart 
K  of  part  1951  of  this  chapter  (available  in 
any  FmHA  ofBce). 

c    The  Servicing  Official  should  verify  the 
accuracy  of  the  bonower's  servicing  address 
shown  on  tba  FO  record.  When  the  address 
shown  is  inconact.  corrections  must  be  made 
on  AMAS  soean  MSA  "Record  Borrower/ 
Project  Data"  via  a  field  computer  terminal 

B    When  a  proiact  account  is  delinquent, 
the  Servicing  OfBcial  may  agree  to  release  a 
portion  of  the  monthly  RA  for  project 
operation  according  to  provisions  authorized 
in  a  servicing  plan  developed  in  accordance 
with  Exhibit  P  of  subpart  B  of  part  1965  of 
this  chapter  (available  in  any  FmHA  Office). 

C  An  RA  payment  request  must  be  based 
on  actual  occupancy  as  of  the  first  day  of  the 
month. 

XJ   Assigmng  RA  to  tenants 

A    New  project.  Applications  for 
occupancy  should  be  accepted  during  the 
construction  phase  of  the  project,  after  the 
preconstruction  conference  has  been  held, 
and  placed  on  a  waiting  list.  During  initial 
rent-up  period,  the  following  priorities  will 
apply: 

1  Until  all  the  RA  units  have  been 
assigned,  a  number  of  apartment  units  in  the 
project  equal  to  the  number  of  RA  units  will 
be  initially  reserved  for  eligible  tenants  as 
defined  in  paragraph  n  A  of  this  exhibit  who 
qualify  for  RA,  even  if  there  are  applications 
on  other  lists  that  applied  earlier. 
Applications  qualifying  for  RA  will  be 
considered  according  to  the  priority 
established  by  paragraph  XI  B  of  this  exhibit, 
by  passing  those  applicants  on  the  waiting 
list  whose  income  is  above  the  low-income 
limits  for  the  area.  The  remaining  units  equal 
to  the  number  of  units  that  will  not  be 
subsidized  with  RA  can  be  rented 
simultaneously  to  other  applicants. 

2  If  a  substantial  number  of  apartment 
units  reserved  to  be  used  with  RA  units 
remain  vacant  after  initial  rent-up  and  the 
borrower  could  rent  those  units  to  applicants 
not  eligible  for  RA,  the  borrower  may  request 
a  transfer  of  unused  RA  units  in  accordance 
with  paragraph  XV  B  5  of  this  exhibit. 
However,  applicants  not  eligible  for  RA 
cannot  be  selected  to  occupy  units  initially 
reserved  to  be  used  with  RA  until  the  unused 
RA  units  are  transfierred. 

3  Ifthere  are  still  vacant  units,  those 
applicants  by-passed  because  they  did  not 
qualify  for  RA  will  be  considered  for 
occupancy  on  a  first-come,  first-served  basis. 

B    Operational  RRH  and  RCH  pmjects.  To 
determine  priority  for  assigning  an  available 
RA  unit  in  an  operational  project,  the  latest 
Form  FmHA  1944-29  for  the  project  must  be 
undated  as  of  the  date  the  unit  is  available, 
assiihrg  that  columns  3  through  9  of  part  II 
are  ciirrent  and  accurate. 


1  first  prMfity  far  aaaigningRAniuat 
always  be  given  to  eligible  vary  law-incane 
househokls  in  the  folloiwing  order 

a    Eligibla  very  tow-income  tenants  paying 
the  highest  perrentage  of  adjusted  annual 
income  for  approved  shelter  costs. 

b    Eligible  very  low-income  applicants 
from  the  proiact  waiting  list  acconiing  to  the 
order  provided  in  paragraph  VI  H  of  Exhibit 
B  of  this  subpart.  No  eligible  tenant 
household  in  the  project  may  be  required  to 
move  from  the  project  to  allow  an  applicant 
on  the  waiting  list  who  is  eligible  for  RA  to 
move  in. 

2  Second  priority  for  assigning  RA  will  be 
given  to  eligible  households  with  low-income 
in  the  following  order. 

a    Eligible  low-income  tenants  in  the 
project  paying  the  higher  percentage  of 
adjusted  annual  income  for  approved  shelter 
cost. 

b    Eligible  low-income  applicants  from  the 
project  waiting  list.  Low-income  applicants 
will  be  selected  according  to  paragraph  VI  H 
of  Exhibit  B  of  this  subpart,  provided  the 
borrower  has  satisfied  the  requirements  of 
paragraph  XI C  of  this  exhibit. 

3  Third  priority  for  RA  will  Im  given  to 
occupancy  ineligible  tenants  as  described  in 
paragraph  VI  D  7  b  of  Exhibit  B  of  this 
subpart  living  in  the  project. 

4  Eligible  tenants  receiving  the  benefits  of 
RA  may  continue  receiving  such  benefits  as 
long  as  they  remain  eligible  fbr  RA,  as  the  RA 
calculation  formula  shows  a  moderate 
income  tenant  that  was  initially  eligible  for 
RA  as  a  very  low-  and/or  fow-income  tenant 
who  still  needs  RA  and  there  is  an  RA 
agreement  in  effect. 

C    Limits  on  low-income  RRH  and  FCH 
applicants  who  may  receive  occupancy  and 
RA: 

1  When  no  more  very  low-income 
applicants  are  on  the  waiting  list  and  RA  is 
available,  eligible  low-income  applicants 
may  obtain  occupancy  and  receive  RA 
provided  that: 

a    For  projects  available  for  initial 
occupancy  prior  lo  November  30, 1983,  no 
more  when  2S  percent  of  the  vacant  units 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  very  low-income 
tenants. 

b    For  projects  available  for  initial 
occupancy  on  or  after  November  30, 1983,  no 
more  than  5  percent  of  the  vacant  units 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  very  low-income 
tenants. 

2  The  borrower  may  rent  units  and 
provide  RA  to  other  than  very  low-income 
applicants/tenants  in  excess  of  the 
percentage  in  paragraph  XI C  1  a  and  b  of  this 
exhibit  respectively,  only  when  there  are  no 
more  very  low-income  applicants  or  tenants 
available  in  the  market  area.  The  borrower 
must  have  documentation  in  its  file  and 
available  to  FmHA  for  its  review  to  show  the 
efforts  made,  and  the  focts  used  to  determine 
that  there  are  currently  no  more  very  low- 
income  applicants  in  the  market  area. 

D    Operational  LH  projects:  Tenants  who 
meet  the  definitional  requirements  of 
domestic  farm  laborers  found  at  S  1944.153  of 
subpart  D  of  part  1944  of  this  chapter  shall 
be  assigned  RA  in  the  following  priority 


order  within  the  subcategories  of  priority 
occupancy  estabUsiMd  by  that  subpart: 

1  Vary  low-income. 

2  Low-income. 

B    Assigning  RA  other  than  the  first  of  the 
month: 

1  When  a  tenant  receiving  RA  vacates 
before  the  end  of  the  month,  the  RA  unit 
should  be  immediately  reassigned  to  another 
tenant  or  an  applicant  using  ti^e  priorities 
given  in  paragraph  XI B  of  diis  exhibit 

2  When  RA  is  assigned  to  an  applicant 
and  the  applicant  Initialfy  enten  the  project 
on  a  day  other  than  the  first  of  the  month, 
the  applicant's  tenant  contribution  for 
housing  costs  will  be  prorated  for  the 
remaining  portion  of  the  month  the  same  as 
if  the  tenant  was  receiving  RA.  (Example: 
Basic  rent  of  S200  and  the  tenants  monthly 
contribution  with  RA  would  be  S120,  the     * 
prorate  amount  for  Vx  month  would  be  S60.] 

3  When  RA  is  assigned  to  a  tenant  other 
than  the  first  of  the  month,  no  adjustment  to 
their  tenant  contribution  on  Form  FmHA 
1944-29  for  that  month  will  be  made.  The 
borrower  will  begin  to  receive  reimbursement 
of  RA  for  the  textant  as  of  the  first  cay  of  the 
next  month. 

4  No  adjustment  will  be  made  on  Form 
FmHA  1944-29  to  request  additional  RA 
payment  or  to  refund  any  excess  RA  payment 
or  overage  for  the  previous  month  when  RA 
is  reassigned  other  than  the  firat  of  the 
month. 

XII    RA  assigned  to  wrong  household: 
When  the  tenant  has  correctly  reported 
income  and  household  size,  but  RA  was 
assigned  to  a  household  in  error,  that  tenant's 
RA  benefit  should  be  canceled  and 
reassigned.  Incidents  involving  incorrect 
reporting  are  addressed  in  subpart  N  of  part 
1951  of  this  chapter. 

A    Before  the  borrower  notifies  the  tenant, 
the  borrower  or  management  agent  shall 
review  the  case  with  the  Servicing  Official 
If  the  Servicing  Official  vwifies  that  an  error 
has  been  made  besed  on  information 
available  at  the  time  the  imit  was  assigned, 
the  tenant  will  be  given  30  days  written 
notice  that  the  unit  was  assigned  in  error  and 
that  the  RA  benefit  will  be  canceled  efFective 
on  the  next  monthly  rental  payment  due  date 
after  the  end  of  the  30-day  notice  period.  The 
tenant  will  also  be  notified  in  writing  that: 

1  The  tenant  has  the  right  to  cancel  the 
lease  based  on  the  error  made  by  tbe 
borrower  and  the  loss  of  benefit  to  the  tenant. 

2  The  RA  granted  in  error  will  not  be 
recaptured  from  the  tenant. 

3  The  tenant  may  meet  with  management 
to  discuss  the  cancellation  and  the  facts  on 
which  the  decision  was  based.  If  the  foots  are 
accurate  and  the  tenant  cannot  produce 
further  evidence  proving  eligibility  for  RA. 
there  will  be  no  appeal  from  the  decision.  If 
the  tenant  feels  there  is  justification  for 
further  review,  the  borrower  must  give  the 
tenant  appeal  rights  under  subpart  L  of  part 
1944  of  this  chapter. 

B    Reassigning  RA.  The  RA  unit  will  be 
reassigned  to  the  next  eligible  household, 
based  on  Form  FmHA  1944-29  from  which 
the  original  priority  was  established,  when 
the  unit  was  erroneously  assigned.  The  RA 
will  not  be  retroactive  unless  the 
reassignment  was  based  on  an  appeal  by  the 
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tenant.  Retroactive  RA  may  not  exceed  the 
project's  remaining  RA  obligation  balance. 

XIII  RA  payment  cancellation:  When  an 
RA  check  must  be  canceled,  the  following 
procedure  will  be  followed: 

A    Return  of  the  original  RA  U.S.  Treasury 
Check:  The  Servicing  Office  will  prepare 
Form  FmHA  1944-53.  "MulHply  Family 
Housing  Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation"  as  specified  in  the  FMI 
and  mail  it  to  the  MFH  unit  in  the  FO. 

B    Return  of  all  or  a  portion  of  the 
monthly  RA  payment  or  refund  ofRA 
previously  advanced:  A  check  6x)m  the 
borrower  made  payable  to  FmHA  will  be 
submitted  to  the  MFH  unit  in  the  FO  on 
Form  FmHA  1944-53,  completed  according 
to  the  FMI. 

XIV  Terminating  existing  RA  agreements 
obligated  in  prior  and/or  current  FYs. 

A    When  a  project's  pbligated  funds  are 
fully  disbursed  under  any  given  RA 
obligation  number,  RA  will  be  automatically 
terminated  by  the  FO  and  no  further  RA 
requests  will  process  against  the  RA 
obligation  number.  The  Servicing  Official 
must  monitor  these  balances  through  field 
office  terminals  and  AMAS  Report  No.  513- 
C  The  Servicing  OfRce  will  modify  Form 
FmHA  1944-27  according  to  the  FMI  to 
indicate  that  a  termination  has  occurred.  The 
Servicing  Official  will  notify  the  borrower  in 
writing  that  the  obligation  under  the  RA 
obligation  number  has  expired  and  the  RA 
obligation  number  must  be  stricken  from  the 
agreement. 

1  For  all  RA  obligations  before  FY  1 985. 
RA  is  considered  fully  disbursed  by  the  FO 
when  all  RA  funds  obligated  before  FY  1985 
are  disbursed. 

2  For  all  RA  obligations  after  FY  1 984. 
RA  is  considered  fully  disbursed  by  the  FO 
when  all  RA  funds  obligated  in  a  particular 
FY  are  disbursed.  This  includes  RA 
transferred  from  a  different  MFH  project. 

3  When  a  Form  FmHA  1944-27  consists 
of  several  different  obligations  (Form  FmHA 
1944-51,  part  III,  or  Form  FmHA  1944-55) 
identified  by  different  RA  obligation 
numbers,  and  the  obligations  will  not  be  fully 
disbursed  at  the  same  time,  only  those  RA 
obligation  numbers  with  fully  disbursed 
obligation  will  be  tenninated. 

B    fVior  to  full  disbursement  of  obligated 
funds: 

1  Prior  FY  obligations.  Prior  FY 
obligations  will  not  be  terminated.  They  will 
be  suspended  by  the  State  Director  using 
procedures  in  paragraph  XV  of  this  exhibit. 

2  Current  FY  obligations.  The  State 
Director  is  authorized  to  terminate  RA 
obligation  prior  to  the  disbursement  of 
obligated  funds  if  the  funds  were  obligated 
during  the  current  FY.  The  undisbursed 
funds  for  the  RA  obligation  will  be  returned 
to  the  current  FY  obligation  authority. 

XV  Suspending  or  transferring  existing 
RA. 

A    RA  may  be  suspended  or  transferred 
according  to  the  requirements  for  each 
situation  described  in  paragraph  XV  B  of  this 
exhibit  and  the  following: 

1    Suspension. 

a    The  State  Director  may  approve  a 
suspension  of  a  project's  RA  agreement  and 
obligation  as  a  result  of  the  servicing  actions 


described  in  paragraphs  XV  B  2,  3,  and  4  of 
this  exhibit.  The  State  Director  will  maintain 
records  and  control  of  the  suspended  RA. 

b  The  State  Director  or  Servicing  Office 
will  notify  the  borrower  in  writing,  stating 
the  reason(s)  the  RA  is  suspended. 

c    The  Servicing  Office  will  put  a  suspend 
code  on  the  account.  This  is  done  on  the 
MSA  "Record  Borrower/Project  Data"  screen 
in  AMAS  using  Suspend  Code  7.  After 
suspension,  only  RA  payments  described  in 
paragraph  XV  B  4  of  this  exhibit  will  be 
processed  by  the  Servicing  Office. 

d    The  State  Director  may  approve 
reinstatement  of  the  RA  to  the  same  borrower 
in  the  same  project.  After  approval,  the 
Servicing  Office  will  remove  the  suspend 
code  from  the  project  using  the  M5A  screen. 

e    The  State  Director  may  reinstate  the  RA 
to  the  same  borrower  in  the  same  project' by 
removing  the  suspend  code  from  the  M5A 
screen  through  field  office  terminals. 

2    Transfer. 

a  Only  the  State  Director  may  approve  an 
RA  transfer. 

b    RA  may  be  transferred  to  any  borrower 
with  an  RA  eligible  project  according  to  the 
priorities  established  by  this  exhibit  or  the 
National  Office. 

c    AMAS  will  determine  the  per  unit 
value  of  the  RA  obligation  being  transferred 
by  dividing  the  undisbursed  balance  of  the 
RA  obligation  on  the  date  the  transfer  is 
processed  by  the  number  of  RA  units  in  the 
agreement.  The  number  of  units  being 
transferred  times  the  per  unit  value  equals 
the  total  amount  transferred.  After  the 
transfer  processes  the  State  Director  should 
enter  the  dollar  amount  of  the  transfer  in  the 
Remarks  area  of  Form  FmHA  1944-55. 

d    RA  units  identified  by  different  RA 
obligation  numbers  may  be  transferred.  New 
RA  obligation  numbers  should  be  assigned 
according  to  the  FMI  for  Form  FmHA  1944- 
55. 

e  All  or  any  portion  of  the  units  in  an  RA 
Agreement  with  an  undisbursed  balance  may 
be  transferred  by  the  State  Director. 

f    When  the  State  Director  approves  an  RA 
transfer.  Form  FmHA  1944-55  completed 
according  to  the  FMI,  will  be  used  to  notify 
the  FO  except  as  noted  in  paragraph  XV  B 
1  of  this  exhibit. 

g    Form  FmHA  1944-27,  with  Form 
FmHA  1944-55  attached,  will  be  completed 
according  to  the  FMI  for  each  transferee.  The 
transferee  may  use  the  transferred  units 
effective  the  first  day  of  the  month  in  which 
the  transfer  is  approved. 

h    The  transferor's  Form  FmHA  1944-27 
will  be  modified  by  attaching  a  copy  of  Form 
FmHA  1944-55  according  to  the  FMI  to 
indicate  that  a  portion  of  the  agreement  has 
been  transferred.  When  all  the  RA  units  on 
a  RA  agreement  have  been  transferred,  the 
transferor's  present  agreement  will  be  so 
documented. 

B    RA  may  be  suspended  and/or 
transferred  in  the  following  situations 
according  to  the  following  directions: 

1    RA  transfer  accompanying  a  project 
transfer.  When  a  project  is  transferred  to  an 
eligible  borrower,  the  transferee  may  assume 
the  transferor's  liquidated  RA  obligation(s). 
Form  FmHA  1944-55  will  be  forwarded  to 
the  FO  attached  to  Form  FmHA  1965-10, 


"Information  on  Assumption  of  Multiple 
Family  Housing  Loans,"  as  required  in 
8l965.65(c)(ll)  of  Subpart  B  of  Part  1965  of 
this  chapter. 

2  Suspension  and  transfer  after  a 
voluntary  conveyance  or  foreclosure  sale. 
When  a  project  with  RA  is  voluntarily 
conveyed  to  the  Government  or  acquired  by 
foreclosure  sale,  the  RA  obligation  will  be 
automatically  suspended  under  the 
borrower's  name  when  the  FO  processes 
Form  FmHA  1965-19,  "Multiple  Family 
Housing  Advice  of  Mortgaged  Real  Estate 
Acquired."  These  units  will  be  held  in 
suspense  until  the  final  disposition  of  the 
acquired  property  has  been  determined. 
During  the  inventory  period  tenants  will  pay 
30  percent  of  their  income  for  rent.  Tenants 
entitled  to  reimbursement  for  utilities  will  be 
paid  from  project  income. 

3  Suspension  and  transfer  after  a 
liquidation  or  prepayment. 

a    When  a  project  with  RA  is  liquidated 
through  sale  outside  of  the  program  or  the 
loan  is  paid  in  full,  the  RA  will  be  suspended 
and,  subsequently,  transferred  to  a  different 
FmHA  financed  project  in  accordance  with 
paragraph  XV  B  3  b  of  this  exhibit,  if 
applicable,  or  if  not,  to  another  project  at  the 
State  Director's  discretion. 

b    When  a  tenant  receiving  RA  is,  or  will 
be,  displaced  from  an  FmHA  project  due  to 
prepayment  or  liquidation,  the  RA  the  tenant 
was  receiving  will  be  transferred,  or 
suspended  and  transferred,  to  any  other 
FmHA  project,  regardless  of  location,  to 
which  the  displaced  tenant  moves.  That 
tenant  will  be  given  first  priority  for  a  unit 
of  RA,  regardless  of  other  priorities  for  the 
RA,  if  all  the  following  conditions  are  met: 

(1)  The  borrower  is  eligible  to  receive  and 
administer  RA. 

(2)  The  tenant  is  eligible  to  occupy  the 
project  and  to  receive  RA. 

(3)  The  tenant  had  taken  all  the  following 
steps  to  insure  eligibility  to  receive  priority 
fortheunit  of  RA: 

(i)  Had  been  placed  on  at  least  one  waiting 
list  for  a  FmHA  project  with  a  Letter  of 
Priority  Entitlement. 

(ii)  Moved  to  the  project  as  soon  as  the 
name  was  reached  on  a  waiting  list,  even  if 
it  meant  temporarily  occupying  an  ineligible 
unit.  The  ineligiible  unit  may  not  differ  from 
the  one  for  which  the  tenant  is  eligible  by 
mora  than  one  bedroom. 

(iii)  Moved  to  an  eligible  unit  as  soon  as 
one  was  available. 

(4)  The  RA  has  not  previously  been 
transferred  for  the  tenant's  current 
displacement. 

c    Procedures  for  transferring  RA  and 
modifying  RA  agreements  outlined  in 
paragraphs  V  C  and  XV  A  2  of  this  exhibit 
will  be  followed,  but  the  receiving  project 
borrower  need  not  submit  Form  FmHA  1944- 
25  if  the  RA  was  received  as  a  result  of  the 
occupancy  of  a  displaced  tenant. 

4  Suspension  and  transfer  or 
reinstatement  due  to  a  servicing  action. 

a    When  servicing  a  project's  account 
according  to  §1965.85  of  subpart  B  of  part 
1965  of  this  chapter  and  the  account  has  tieen 
accelerated: 

(1)  The  RA  will  be  suspended  to  the  extent 
that  no  payments  will  be  credited  to  the 
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pioiact's  aoooant  latarast  credit  will  be 
credited  to  tha  project's  eccouot  until  the 
appeal  period  for  the  acceleration  has 
expired.  After  the  expiration  of  the  appeal 
period,  if  it  i*  detBrmined  that  foreclosure 
will  proceed,  the  interest  credit  will  be 
cancelled  as  of  the  last  day  of  the  month  in 
which  the  appeal  period  expired.  RA  will  be 
automatically  suspended  by  the  interest 
credit  cancellation. 

(2)  That  portion  of  the  monthly  RA  not 
needed  to  pay  the  project  monthly 
installment  and  other  charges  as  specified  in 
I>aragraph  VIII  of  Exhibit  A  to  subpart  K  of 
part  1951  of  this  chapter  (available  in  any 
FmHA  office)  may  be  processed  and  returned 
to  the  project  operating  account  to  maintain 
project  operation. 

(3)  RA  agreements  expiring  during  the 
acceleration  and  appeal  ptooBU  may  be 
renewed  in  order  to  continue  p>ayment  of  RA 
as  described  in  paragraph  X  V  B  4  a  (2)  of  this 
exhibit 

b    After  final  disposition  of  the 
acceleration,  expiration  of  the  appeal  and 
redemption  period  of  the  de&ulting  borrower 
the  RA  will  be: 

(1)  Traiufemd  with  a  cndit  sale.  If  the 
project  is  sold  through  a  credit  sale  to  an 
eligible  borrower  within  the  program,  the 
suspended  RA  should  be  transferred  from  the 
previous  bonower's  case  number  and  project 
number  to  the  new  case  number  and  project 
number.  Form  FmHA  1944-55  will  be 
attached  to  Form  FmHA  1965-20  "Multiple 
Family  Housing  Advice  of  Mortgaged  Real 
Estate  Sold."  when  it  is  sent  to  the  FO,  or 

(2)  Traosfemd  to  a  different  project  when 
the  defauhing  protect  is  told  outside  the 
proffom.  WlMn  the  suspended  RA  is  not 
needed  for  the  project  after  the  credit  sale  or 
other  disposition  of  the  acquired  property, 
the  State  Director  should  transfer  the  RA  to 
a  different  project  or  projects  as  provided  in 
paragraph  XV  A  2  of  this  exhibit,  or 

(3)  Reinstated  to  the  same  project  when  the 
defaults  are  corrected  and  the  State  Director 
reinstates  the  borrower's  account. 

c    The  borrower  will  be  apprised  of  the 
appeal  rights  available  under  subpart  B  of 
part  1900  of  this  chapter  upon  notification  of 
the  pending  suspension.  The  suspension  will 
not  be  effective  until  these  appeal  rights  have 
been  exhausted. 

5    Transfer  o/  unused  RA.  When  RA  is 
unused  af^ar  initial  rent-up  and  not  needed 
because  of  a  lack  of  eligible  potential  tenants 
in  the  area,  all  or  a  portion  of  it  may  be 
transferred  when  the  State  Director 
determines  diat  the  following  conditions 
have  been  met: 

a    The  borrower  describes  the  efforts  made 
to  market  the  subsidized  units  and  further 
demonstrates  that: 

(1)  The  market  $ur\ey  indicated  there 
should  be  a  significnnt  need  for  rental 
housing  by  households  in  the  market  area 
that  would  have  required  RA  for  occupancy, 
but  all  or  a  substantial  portion  of  the  RA 
units  available  remain  unused  alVer  a  2-year 
period  siacs  initial  availability.  The  borrower 
must: 

(i)  Document  the  efforts  made  to  market  the 
project  to  RA  eligible  applicants; 

(ii)  Detnoottrate  that  the  waiting  list  does 
not  contain  RA  eligible  aj^Iicants  and  the 


project  is  not  occupied  by  RA  eligible  tenants 
who  do  not  receive  RA;  iod 

(iii)  Certify  that  prefect  management  has 
not  used  a  policy  of  discouraging  RA  eligible 
households  from  applying  for  or  obtaining 
tenancy  in  the  project. 

(2)  Rent  increases  anticipated  for  the 
following  2  years  will  not  prompt  a  request 
for  RA  according  to  the  provision  of  Exhibit 
C  of  this  subpart. 

b    The  Servicing  Official  recommends  the 
RA  transfar  after  reviewing  documentation 
submitted  by  tha  borrower  and  finding  that 
the  applicable  conditions  of  paragraph  XV  B 
5  of  this  exhibit  have  been  met. 

c    If.  after  the  end  of  the  initial  year  of  a 
RA  agreement,  the  borrower  has  not  used  a 
portion  of  the  RA  units  for  any  ensuing 
consecutive  12-month  period,  the  State 
Director  may  transfer  the  number  of  unused 
units,  minus  at  least  one,  to  another  project 
without  the  borrower's  request.  If  the 
remaining  unit(s)  remains  unused  after  an 
additional  12-month  period,  the  State 
Director  may  authorize  its  transfer  to  another 
project.  This  would  apply  only  if  the  current 
agreement  b  on  form  FmHA  1944-27  and 
when: 

(1)  The  borrower  has  made  the  efforts 
described  in  paragraphs  XV  B  5a  (l)(i),  (ii), 
and  (iii)  of  this  exhibit  to  market  the  project 
to  tenants  needing  RA,  or  if  the  borrower's 
failure  to  use  RA  has  resulted  in  an 
acceleration  of  the  loan  account. 

(2)  The  Servicing  Official  has  reviewed  the 
project  occupancy  list,  waiting  list,  past  RA 
usage,  and  any  other  data  available  and 
verified  that  there  is  no  apparent  RA  needs 
in  the  project. 

(3)  The  State  Director  has  notified  the 
borrower  at  least  30  days  in  advance  of 
FmHA's  intent  to  transfer  the  RA  units  and 
has  given  the  borrower  appropriate  appeal 
rights  in  accordance  with  subpart  B  of  part 
1900  of  this  chapter. 

(4)  If  the  borrower  appeais  the  decision,  the 
appeal  is  resolved  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter  before 
any  transfier  action  is  taken. 

(5)  The  transfer  will  be  completed  in 
accordance  with  paragraph  XV  A  2  of  this 
exhibit. 

6    Transfer  due  to  an  unchsable  loan. 
When  RA  will  bo  unused  because  the  loan  to 
which  it  was  obligated  will  not  be  closed,  or 
the  RA  agreement  is  not  signed,  the  RA 
obligation  may  not  be  transferred  except  as 
provided  under  the  conditions  of  $  1944.235 
(b)  of  subpart  E  of  part  1944  of  this  chapter. 
However,  if  this  situation  occurs  during  the 
same  FY  of  obligation,  the  obligation  should 
be  cancelled  and  reobligated  immediately 
using  current  authorities.  Obligations  from 
prior  FY  must  be  canceled  and  will  be  lost 
unless  the  conditions  of  S  1944.235  (b)  of 
subpart  E  of  part  1944  of  this  chapter  exist. 

XVI    Rights  for  appeal  if  RA  is  not  granted 
or  is  cancelled  by  FmHA. 

A    Borrowers  who  have  requested  RA  in 
writing  and  are  denied  such  assistance  due 
to  a  dct«jrmination  of  ineligibility  by  FmHA, 
or  when  RA  is  cancelled,  will  be  notified  in 
writing  of  the  specific  reasons  why  they  have 
been  denied  RA  and  will  be  notified  of  their 
appeal  rights  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter. 


B    If  at  any  time  a  borrower  or  a 
household  is  granted  RA  under  an  appeal, 
the  borrower  or  household  will  receive  the 
next  available  RA  unit. 

C    Borrower  denial  of  RA  to  tenants  will 
be  handled  according  to  subpart  L  of  part 
1944  of  this  chapter. 

XVn    Forms  and  exhibits.  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter  and 
Form  FmHA  1944-7  are  to  be  used  in 
determining  the  amount  of  RA  to  be 
provided. 

Exhibit  F — Farmera  Home 
Administration  Multiple  Family 
Housing  Supervisory  Visit — Pre-Visit 
Worksheet 

Purpose  and  Use  of  This  Document 

Use  this  document  to  help  organiu 
information  and  plan  for  a  sup>enrisory  visit 
compliance  review,  and  physical  inspection. 
It  should  be  completed  far  enough  in  advance 
so  that  all  relevant  concerns  and  issues 
surrounding  project  operations  are  known 
and  considered  prior  to  the  site  visit. 

Appropriate  Servicing  Office  staff  should 
examine  the  project  casefile,  consult  with 
coworkers,  and  review  any  outstanding 
issues  raised  by  FmHA's  most  recent  aimual 
review  of  project  operational  and  financial 
status.  Other  relevant  issues  may  be  obtained 
from  a  variety  of  sources  such  as  ongoing 
tenant  certification  or  payment  processing 
concerns,  Automated  Multi-housing 
Accounting  System  (AMAS)  status, 
correspondence  from  tenants  or  project 
management,  or  other  issues  contained  in  the 
running  record. 

Use  your  available  tracking  systems, 
AMAS,  FOCUS,  or  Multi-housing  Tenant  File 
System  (MTFS)  to  gather  statistical 
information  relevant  to  this  document  and 
the  visit,  to  help  define  current  project  status 
and  to  determine  if  that  status  fells  within 
acceptable  FmHA  norms  for  occupancy  or 
financial  operations. 

Thoroughly  review  the  management  plan 
and  management  agreement  to  assure  that  the 
management  practices  at  the  project  are  in 
accordance  with  FmHA  procedure  and  with 
the  way  project  management  has  agreed  to 
operate. 

You  should  use  the  random  sampling 
technique  contained  in  Exhibit  F-1  of  this 
subpart  to  establish  a  sample  of  tenants  for 
conducting  tenant  file  reviews,  interviews 
and  ap)artment  unit  reviews,  or  wage 
matching.  You  may  use  an  alternative 
sampling  technique;  however,  you  must  fully 
explain  any  alternative  sampling  techniques 
on  this  document  Also,  you  may  supplement 
your  random  sample  with  additional  tenants 
that  appear  to  represent  unique  occupancy  or 
verification  situations. 

You  may  contact  tenants  to  advise  them  of 
your  visit  and  provide  them  the  opportunity 
to  express  their  view  of  project  operations. 
Exhibit  F-2  of  this  subpart  may  be  used  for 
this  purpose. 

FmHA  MFH  Supervisory  Visit— Pre- Visit 
Worksheet 

Project  name: 
Borrower  name: 


Borrower  ID  anc 
Project  location: 
Project  manager 
FmHA  visit  to  b 
General  infon 


Latest  tenant  ter 
(y)(n)(na) 

Project's  latest  t« 

(y)(n)(na) 

Current  tenan 

visit 


Comments: 
Other  operatic 

Additional  do 

upcoming  visit: 

Most  recently  ct 

subpart  attach 

Most  recently  a{ 

7  Multiple  Fai 

attached:    (y) 

Tenants  select 

Name  and  unit  i 


Tenants  seled 
apartment  unit  i 

Name  and  unit  i 


Tenants  select 
than  above): 
Name  and  unit  i 
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Boiniwer  ID  and  project  number 

Project  location: 

Project  management: 

FmHA  visit  to  be  completed  by: 

General  information. 
Visit  Date:  (    -    -    )  Bor/Mgt  notified  of 

visit:  (    -    -    ) 

Tax  Credit  Eligible:  (y)(n)  Number  of  Sec  8 

Units: 

Project  Type:  (RRH)(RCH)(LH]  Number  of  RA 

Units: 

Latest  tenant  termination  notice  attached: 

(y)(n)(na) 

Project's  latest  tenant  grievance  attached: 

(y)(n)(na) 

Current  tenant  information  for  supervisory 
visit 


(Latest  MTFS  project  worksheet  attached.  As 

of:(    -    -    )] 

Total  Units: 

Vacant  Units: 


Overtmrdened  Tenants: . 
Tenants  Receiving  RA:  _ 

Unused  RA  Units: 

Expired  Certifications: . 


Current  tenant  information  for  compliance 
review. 

(Latest  MTFS  documentation  attached.  As  of: 

(    -    -    )J 

Tenants  by  race  national  origin  code. 

White,  Non-Hispanic 

Black,  Non-Hispanic 

Asian,  Pacific  Island: 

American  Indian,  Alaska  Native: 


Hispanic: 

Tenants  by  Sex. 


Male,  single  member  houtebotd: 


Female,  single  member  household: 


Family  (nonsingle  member)  household: 


Tenants  by  handicapped/disability  status. 
Designated  handicajyed  household  member 


Designated  disabled  household  member. 


Number  of  designated  handicapped  units: 


Number  of  designated  handicapped  units 
occupied  by  a  handicapped  or  disabled 
household  member 

Review  of  Current  Documentation 


Oato  of  most  recent  action  or  approval:  (Enter  date) 


OutiiarKlnQ  con- 

cemK  (Check  N 

yes.  and  explain 

bfMly  In  ConMnenii 

below) 


1. 
2. 
a  I 

4.  I 

5.  I 

6.  I 

7.  I 

8.  I 

9.  I 
10. 


Supervisory  Visit  - 

Physical  Inspection  of  f*roperty  

Compliance  Review  

Management  Plan  .„. 

Management  Agreement „ 

Affirmative  Fair  Housing  Marketing  Plan  .. 

Lease  .„ » 

Occupancy  Rules 

f^ent  Change 

I  Energy  Audit  and  Implementation  Plan 


Comments: 

Other  operational  or  financial  concerns: 

Additional  documentation  far  the 
upcoming  visit: 
Most  recently  completed  Exhibit  A-2  of  this 

subpart  attached:    (y)(n)(na) 
Most  recently  approved  Form  FmHA  1930- 

7  Multiple  Family  Housing  Project  Budget 

attached:    (y)(n) 

Tenants  selected  for  tenant  flle  review: 
Name  and  unit  number 


Tenants  selected  for  interview  and 
apartment  unit  review  (if  other  than  above): 
Name  and  unit  number 


Tenant  data  review  actions: 
Reviewed  tenant  records  &  selected  tenant 

sample:  (    -    -    ) 
Tenant  list  sent  to  State  Office  for  wage 

match:  (    -    -    ) 
Final  Report  to  file,  borrower,  HUD  etc.:  ( 

-    -    ) 
Exhibit  F-1  (of  this  subpart)  process  used  to 

select  tenant  sample:  (y)(n) 
Explanation  of  other  sampling  process 

attached:  (yKnMna) 

Exhibit  F-1— Suggested  Random 
Sampling  Technique  for  Tenant 
Reviews 

Enter  information  to  be  used  in  the 
sampling  calculation. 
A. ^Total  number  of  revenue  producing 


units. 


Tenants  selected  for  wage  match  (if  other 
than  above): 
Name  and  unit  number 


B. Percentage  of  units  to  be  reviewed 

(based  on  Servicing  Office  preference  for 
sample  size,  expressed  as  a  decimal,  for 
example  .10  for  10  percent  or  .50  for  50 
percent). 


Note:  At  least  six  tenant  households  will  be 
sampled  or  100  percent  of  all  households  far 
projects  having  six  or  fewer  units. 

Determine  the  sample  size. 
C (A  times  B) 

Determine  the  sampling  "IntervaL" 
D. (A  divided  by  Q 

Determine  the  "starting  point"  of  the 
sample. 
E. (the  last  digit  of  the  current 

calendar  year) 

Sampling  process. 

Using  the  most  current  project  worksheet, 
start  selecting  tenants  with  the  tenant  at  the 
"starting  point"  (E)  and  select  ever>-  tenant 
on  the  worksheet  at  the  "interval"  (D).  To 
assure  that  you  have  a  full  sample  (C).  you 
may  need  to  "wrap  around"  the  project 
worksheet. 

For  example: 

A  24-unit  project  is  to  be  visited.  Based  on 
the  June  l,  199X,  project  worksheet,  a  25 
percent  sampling  will  be  used. 

A.  Total  number  of  units  is  24 

B.  Percentage  to  be  reviewed  is  ".25" 
C  Sample  size  is  6 

D.  Interval  is  4 

E.  Starting  point  is  X  year  digit 
Starting  with  the  second  tenant  on  the 

project  worksheet,  every  fourth  occupied  unit 
will  be  selected  for  the  sample. 
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ExhibN  F-2— Suggeeted  Fonnet  f  or  a 
Pr»>VMt  Tenant  Contact  Letter 

Dale 

Nun* 

Addren  i 

DoarTttnant  I 

The  Fanners  Home  Administration 
(FmHA)  of  the  United  States  Department  of 
Agriculture  (USDA)  financed  the  apartment 
project  where  you  now  live.  At  least  once 
every  three  years,  FmHA  makes  a  site 
inspection  and  management  review.  The 
purpose  of  the  visit  is  to  help  assure  that  this 
FmHA  financed  project  is  being  operated  in 
accordance  with  Federal  laws  and 
regulations. 

Our  next  visit  is  scheduled  for 

at  approximately .  We  would 

appreciate  knowing  any  questions, 
comments,  or  concerns  that  you  would  like 
to  share  with  us  regarding  your  occupancy. 
We  may  be  able  to  talk  to  you  directly  during 
the  visit,  or  you  may  want  to  contact  us 
before  the  visit  at: 
(Insert  Servicing  Office  Address) 

Some  of  the  issues  FmHA  reviews  during 
the  visit  are  to  determine:  if  fair  and  equal 
access  is  provided  to  apartments  in  your 
project;  if  outstanding  maintenance,  repair, 
or  security  concerns  exist:  how  income  is 
verified  or  certified;  and  if  occupancy 
charges  are  at  FmHA  approved  levels. 

Your  response  to  this  letter  is  completely 
voluntary.  We  appreciate  your  assistance. 

Sincerely,  : 

Servicing  Official 

Exhibit  G— Farmera  Home 
Adminiatration— Multiple  Family 
Housing  Supervisory  Visit— Summary 
of  Rndinga 

Project  name:  ' 

Borrower  name: 

Bomnver  ID  and  project  number: 

Date  of  visit: 

Persons  interviewed: 

FmHA  visit  completed  by: 

Purpose  and  use  of  This  Document 

This  document  summarizes  the  findings 
obtained  during  the  subject  supervisory  visit. 
Information  is  collected  directly  by  the 
FmFA  reviewer  on  this  form  or  summarized 
from  information  obtained  from  any  of  the 
following  sources: 

1.  Pre-visit  worksheet  (Exhibit  F  of  this 
subpart) 

2.  A  concurrent  compliance  review 

3.  A  concurrent  project  physical  inspection 

4.  Tenant  file  reviews 

5.  Tenant  interviews  &  unit  reviews 

6.  Tenant  wage  matching  findings 

7.  FmHA  docket  information 

S.  Any  other  relevant  document  or  worksheet 
FmHA  will  review  the  project  file  and  any 
other  project  management  documentation 
prior  to  the  visit  to  identify  areas  of  concern. 


The  FmHA  reviewer  may  prepare 
questions  in  advance  to  draw  resfmnses  from 
project  management  or  tenants  that  will 
enable  FmHA  to  answer  the  question  on  the 
supervisory  visit  forms.  The  questions  should 
be  prepared  to  allow  the  respondent  to 
describe  how  tasks  or  functions  are 
performed  (i.e.,  who,  what,  when,  where,  or 
why),  rather  than  "do  you  do  this." 

The  findings  are  listed  to  highlight  areas  of 
project  management  and  operation  activities 
as  they  relate  to  the  project  management  plan 
as  described  in  Exhibit  B-1  of  this  subpart. 

Concerns  resulting  frtim  this  supervisory 
visit  may  be  used  as  a  basis  for  requiring 
improved  borrower/project  management 
performance. 

Status/ Analysis  (Indicate  Yes,  No,  or  Not 
Applicable) 

1.  Identity  of  interest  (101)  and  relationship 
of  borrower,  management  agent  and 
suppliers. 

Borrower  and  management  agent  lOI 

properly  disclosed. 
Borrower  It  material/services  suppliers 

lOI  properly  disclosed. 
Management  Agent  ft  material/services 

suppliers  lOI  properly  disclosed. 
Are  lOI  provided  management,  material 

and  services  comparable  in  cost,  quality  or 

scope  to  "arms-length"  transactions? 

Comments: 

2.  i^rsonnel  policy  and  staffing. 
Personnel  policy  and  staffing  per 

management  plan. 

Comments: 

3.  Maiketing  and  Occupancy. 
Signs  and  posters  compliance. 

Project  sign. 

Equal  Housing  LOGO  on  sign. 

Handicapped  LOGO  at  handicapped 

parking  space. 
Sign  indicates  where  to  apply  fOr 

housing. 
Equal  Housing  Opportunity  posters 

visible. 
".  .  .and  Justice  for  All"  posters 

visible. 

Affirmative  marketing. 
Affinnative  Fair  Housing  Marketing 

Plan  (AFHMP)  available  for  review. 
AFHMP  signed  and  dated  by  authorized 

FmHA  official. 
Advertising  documented  (Attach 

copies). 
Race/Ethnic  composition  of  the  project 

reflects  market  area. 

Applications  Management/Occupancy  Policy 

Applications  accepted  at  project. 

Applications  accepted  from  anyone. 

Proper  documentation  of  applicant 

contacts. 
Proper  written  documentation  of 

withdrawn/rejected  applicants. 
Applicants  on  waiting  list.  Number 


Applicants  with  a  Letter  of  Priority. 

Number . 

Tenant  file  review  indicates  proper 

application  maintenance. 

Waiting  list  meets  1930-C  requirements. 

Most  recent  tenant  selection  met  1930- 

C  requirements. 


Correct  priorities  for  selection  followed. 
Marketing  and  occupancy  policy  per 

management  plan. 
Occupancy  ineligible  tenants  properly 

admitted. 
Occupancy  ineligibles  are  placed  on  a 

unit  transfer  list. 
Occupancy  ineligibles  have  appropriate 

lease  clauses. 

Achieving  full  occupancy. 
^Tenant  vacancy  percentage  is  within  an 

acceptable  range. 
^Tenant  turnover  rate  is  within  an 

acceptable  range. 
^Tax  credit  eligibility  is  not  affecting 

project  viability. 
^Marketing  incentives  are  used  to  attract 

tenants. 

Comments: 

4.  Determining  eligibility  and  adjusted 
income. 

Income  included  or  excluded  correctly. 

Frequency  and  timing  of  verification  is 

correct. 
Manager  believes  tenant  provided  data  is 

accurate  ft  complete. 
Form  FmHA  1944-29,  updated  before 

rental  assistance  (RA)  is  assigned. 
All  qualified  households  listed  on  the 

updated  Form  FmHA  1944-29. 
RA  assignment  policy  meets  1930-C, 

Exhibit  E  requirements. 
Most  recent  tenant  RA  assignment  met 

1930-C,  requirements. 
Tenant  file  review  indicates  income/ 

status  correctly  verified. 
^Tenant  file  review  indicates  income/ 

information  correct  on  Form  FmHA  1944- 

8,  "Tenant  Certification.". 
^Tenant  file  review  indicates  proper 

receriification  notice. 
Determining  eligibility  ft  adjusted 

income  per  management  plan. 
Site  manager's  income  verified  by  third 

party  when  appropriate. 

Comments: 

5.  Leasing  and  occupancy  policies. 
^Tenants  placed  in  units  according  to 

occupancy  standards. 
^Tenant  lease  prepared  by  project  site 

manager. 
^Tenant  file  review  indicates  rent  is 

properly  determined. 
^Tenant  file  review  indicates  correct  lease 

maintenance. 
^Tenant  file  review  indicates  FmHA 

approved  lease  used. 
Tenant  file  review  indicates  FmHA 

approved  occupancy  rules. 
Leasing  and  occupancy  policies  per 

management  plan. 

Comments: 

6.  Rents,  occupancy  charges,  and 
occupancy  surcharges. 

Utilities  paid  by  tenants  correspond  to 

FmHA  approved  levels. 
Tenants  do  not  pay  additional  utility  fees 

or  charges. 
Actual  costs  for  tenant  utilities  verified 

annually. 
Tenant  rent  payments  accepted  and 

tracked  on  site. 
Rent  payments  on  site  are  adequately 

protected. 


8.  Mainteni 


UMI 
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on  followed. 

Tenants  receive  appit^riate  evidence  of 

olicy  per 

cash  payment. 

^^tent  and  occupancy  charge  policy  per 

ts  properly 

management  plan. 

Tenant  security  deposit  processing  per 

ilaced  on  a 

management  plan. 

Application  fees  per  1930-C  and 

appropriate 

management  plan. 

Cnmmants; 

7.  Rent  changes. 

is  within  an 

Rents  and  utility  allowances  charged  tre 

FmHA  approved. 

itnan 

Most  recent  rent  change  per  1930-C  and 

management  plan. 

affecting 

Most  recent  utility  allowance  per  1944- 

B  and  management  plan. 

ed  to  attract 

Comments: 

ivided  data  is 


5  income/ 
FmHA  1944- 


8.  Maintenance,  Ropair,  and  Replacement 

Maintenance  per  management  plan. 

Routine  repair  and  replacement  per 

management  plan. 
Routine  unit  inspection  per 

management  plan. 
Services  (i.e.,  exterminating)  provided 

per  management  plan. 
Security  services  provided  per 

management  plan. 
Followup  needed  on  exterior  items 

inspected. 
FoUovrup  needed  on  energy  efficiency 

items  inspected. 
Followup  needed  on  interior  items 

inspected. 
FoUoMmp  needed  on  miscellaneous 

items  inspected. 
Followup  needed  on  individual  units 

inspected. 
_^Capital  improvements  needed,  planned 

and  reserve  account  use  plan  updated. 

Comments: 

9.  Supplemental  Services. 

Laundry  and  vending  macLines 

operated  per  management  plan. 
Laundry  and  vending  proceeds  handled 

per  management  plan. 

Comments: 

10.  Accounting,  Recordkeeping,  and  FmHA 
Reporting. 

Project  Records 

Project  OftM  expenses  appear  per 

approved  Form  FmHA  1930-7. 

Project  capital  expenses  appear  per 

approved  Form  FmHA  1930-7. 

Project  revenue  appears  per  approved 

Form  FmHA  1930-7. 

Project  account  information  reviewed, 

balances  obtained: 

Reserve  account: 

General  operating  account: 

Tax  and  insurance  escrow: 

Tenant  security  deposit  account: . 


Accounts  are  kept  per  1930-C  and 

Inanagement  agreement. 
Funds  are  protected  by  a  Federal  agency 

or  bank  collateral. 
Bookkeeping  location  per  management 

plan. 
Pio)ect  financial  information  maintained 

par  management  plan. 
.^Project  is  operated  as  part  of  a 

"consolidated"  project 
If  operations  are  ci»uolidated. 

arrangement  per  igao-C 


Internal  ccmtrol  conducted  per 

management  plan. 
Do  multiple  accounts  by  borrower  or 

management  entity  in  one  bank  ffxcwd 

collateral  limits. 

Tenant  Records 

Current  tenant  files  retained  for  3  years. 

Former  tenant  and  rejected  applicant 

files  retained  3  years. 
^^Privacy  of  tenant  files  adequately 

protected. 
.^Tenant  files  maintained  per 

management  plan. 

Comments: 

11.  Energy  conservation  measures  and 
practices. 

Implemented  feasible  measures 

identified  by  energy  audit. 
Physical  inspection  recommends  further 

energy  conservation. 
Physical  inspection  recommends  more 

tenant  education  efforts. 

Comments: 

12.  Tenant  participation  and  relatiooship 
with  management 

^Tenant  appeals  since  last  visit  Number 

Tenants  are  being  informed  of  their 

appeal  rights. 
"FmHA  Instruction  1944-L"  posted  for 

review  by  tenants. 

Standing  hearing  panel  flor  the  project 

Records  maintained  of  settlements  and 

hearings. 
Project  management  is  responsive  to 

tenant  grievances. 

Comments: 

13.  Management  training  programs. 

Site  manager  training  per  management 

plan. 
Site  manager  has  received  FmHA 

requirements  training. 

Date  of  last  FmHA  requirements  training: 

{ - ■ ) 

Site  manager  "certified"  from  an  FmHA 

recognized  source. 
Equal  Opportunity  training  per  AFHMP. 

Comments: 

14.  Termination  of  leases  and  eviction. 
The  latest  tenant  termination  was 

properly  conducted. 

The  latest  eviction  was  properly 
conducted. 

Is  termination  and  eviction  per  1930-C 

and  management  plan. 
Comments: 

15.  Management  agreement  plan  and 
project  operations. 

Project  uses  the  management  plan  as  a 

working  document. 
The  management  plan  accurately 

describes  project  o{>erations. 
The  management  agreement  accurately 

describes  project  operations. 
Indication  of  an  unreported  change  to 

insurance  coverage. 
Indication  of  an  unreported  change  to 

fidelity  coverage. 
Indication  of  unreported  change  to  - 

management. 
Indication  of  unreported  change  to 

borrower  entity. 


16.  Management  compensatioa. 

^_ManaeBment  be  p«id  per  management 
agrseiueiit 

Comments: 

17.  On-site  management 

Site  manager  compeniation  per 

management  plan  aod  agreement 

Site  manager's  unit  opanted  per 

inanagement  plan. 

Date  currant  site  manegar  hired:  ( - 


Comments: 

FmHA  MFH  Supeivisoiy  Visit— Conclusions 
and  Recommendations 

Listed  below  are  the  major  findings  of  the 
supervisory  visit  compliance  review,  and 
physical  inspection  of  the  project,  and  any 
followup  actioiu  required  by  the  Servicing 
Office. 

FmHA  MFH  Supervisory  Visit— Rating 

Above  Average Satisfactory 

Below  Average        Unsatisfactory 

Next  follow-up  needed  (Letter,  letephone, 

etc)    

Next  scheduled  review 

FmHA  MFH  Supervisory  Visit— Additional 
Rural  Cooperative  Housing  Questions 

The  cooperative  treasurer  has  received 

relevant  training. 
___The  board  of  directors  considers  and 

acts  on  new  member  applications. 
Applicants  are  screened  for  suitability 

before  being  placed  on  the  waiting  list 
There  are  signed  "What  is  CoopentiTe 

Housing?"  forms  indicating  the  member 

recognizes  and  accepts  the  responsibilities 

associated  with  cooperative  living. 
__Cooperative  members  perform 

maintenance  functions. 
Maintenance  functions  ore  contracted 

out.  Explain: 

The  borrower  cooperative  is  working 
with  FmHA. 

The  board  of  directors  holds  monthly 

meetings. 
^_There  is  an  agreement  with  the  adviser. 
The  adviser  to  the  boerd  attends  each 
meeting. 

If  appears  that  the  board  has  control 

over  the  cooperative's  operations. 

The  cooperative  has  active  committees. 
What  are  the  committees  and  how  many 
members  on  each? 


How  often  do  the  committees  meet? 


A  boerd  member  attends  (ximmittee 

meetings. 
Management  agreements  and  contracts 

are  being  followed, 

Conunents: 
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PmHA  MFH  Supervisory  Visit— Additional 
Labor  Housing  Questions 

In  the  case  of  OD-fum  LH,  the  bousing 

is  serving  eligible  farm  laborers  employed 

by  this  LH  bonower. 
Borrower  is  f  )  charging,  or  (  )not 

charging  rent  in  accordance  with  their 

FmHA  approved  budget 
Properly  verifying  fum  labor 

employment 
Properly  determining  "substantial" 

portion  of  income  frtHn  farm  labor. 

Comments: 


FmHA  MFH  Supervisory  Visit— Additional 

Congregate  Housing  or  Group  Home 

Questions 

Project  provides  a  basic  services  package 

to  tenants. 
Project  provides  optional  services 

pacluge  to  tenants. 

Meals  provided  per  service  agreement. 

^Transportation  provided  per  service 

agreement 
Housekeeping  provided  per  sffvice 

agreement 
Personal  service  provided  per  service 

agreement. 
Recreational/social  services  provided 

per  service  agreement. 

Conmients: 


Exhibit  G-1— Fanners  Home 
Administration  Multiple  Family 
Housing  Supervisory  Visit— Tenant  File 
Review 

Project  Name: 

Borrower  Name: 

Borrower  ID  and  Project  Number 

Date  of  Visit 

Management  Representative  Present: 

FmHA  Review  Completed  by: 


TanvHI 


Tenant  2 


Tenants 


Apartnant  nuntier 


^. .  -  -  -^  — ■  *  ■ »  -■ 
dignaa  ara  oawu  .............. 

EO  Stalainenl  »._..m.«....~ 

1930*^  leQulfentents  met . 

OedR  feport^aferances ..... 

VettlcaionB/Documentatton: 

Hendte^iMtoaMKy 

Signed  eseet  statsment ..... 

I  dcicuntenled 


CMdcarei 

FmHA  "vnge  match"  used 
Correct  Value  on  Certification: 


CtUd 


Occupency  standards  met , 


rmrM  approvea 

Cwiect  lentfjsrovisions  ...... 

Re^JeiMcaton  Notice: 

Ueed  75-00  day  notice  

Used  30  day  notice  ..._ 

Other  DocumentaBon: 

Annual  Inspection 

neooni  01  oomscB 

Unit  repeirs  &  maintenance 

3  years  of  tsnant  lies 

FokMHJp  Required  — 


(y)(n)(na) 
(y)(n)(na) 
(y)(n)(na) 
(y)(H)(ne) 

(y)(nMna) 
(y)(nKna) 
(yXnMna) 
(y)<n)(na) 
(y)(n)(na) 
(y)(nMna) 
(y)(n)(na) 

(yMn)(na) 
(y)(n)(na) 
(y)(n)(na) 
(y){n)(na) 
(yXn)(na) 
(y)(n)(na) 

(y)(nKna) 
(yKnMna) 

<y)(n)(ne) 
(y)(n)(na) 

(y)(nMna) 
(y)(n)(na) 
(y)(n)(na) 
(y)(n){na) 
(y)(n)(na) 
(y)(nMna) 


(yKn)(na) 
(yXnKne) 
(y)(n)(na) 
(y)(n)(na) 

(yMn)(na) 
(yMn)(na) 
(yHnKne) 
(yKnMna) 
(y)(nKna) 
(y)(n)(ne) 
(yMnMna) 

(yKnMna) 
(yMnMna) 
(yMnMna) 
(yMn)(na) 
(yMnMna) 
(yMnMna) 

(yMn)(na) 
(yMnMna) 

(yMnMna) 
(yMnMna) 

(y)(n)(na) 
(yMnKna) 
(y)(n)(na) 
(yKnKna) 
(yKn)(na) 
(yKn)(na) 


(y)(n)(na) 
(y)(nKna) 
(y)(nMna) 
(y)(n)(na) 

(yKnKna) 
(yKnKna) 
(yKnKna) 
(y)(nKne) 
(yKnKna) 
(yKnKna) 
(yKn)(na) 

(y)(nKna) 
(yKnKna) 
(y)(n)(na) 
(y)(nKne) 
(yKnKna) 
(yKnKna) 

(y)(nKna) 
(y)(nKna) 

(y)(n)(na) 
(yKn)(na) 

(y)(n)(na) 
(yKnKna) 
(yMnMna) 
(y)(n)(na) 
(yMnMna) 
(y)(n)(na) 


Comments: 

Fanners  Home  Administration  Multiple 
Family  Housing  Supervisory  Visit — 
Tenant  Interview  and  Unit  Review 

Project  Name:  i 


Bonower  Name: 

Borrower  ID  and  Project  Number 


Date  of  Visit: 


Management  Representative  Present: 


FmHA  Review  Completed  by: 


UMI 


ApartnerN  numbec 

Tenent  neme  .........«_..».. 

NTC  from  MTFS 

From  Tenant  Men^iewi 

twMmm  or  Deonjonv . 

Number  of  IndMduiris 


Tenant  1 


Tenant  2 


Tenent  3 
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Tananll 


Tanani2 


Tamnta 


Date  o(  occupancy 
Rant  paid 

UtUittas  paid  (avarage) 

Knows  varificalion  nies 

Knows  grievanca  procadures 

Maintananca  is  acceptable 

Repairs  are  acceptabia  

Other  coavnents „. 

From  FmHA  Aparlmant  Raviaw— Maintenar)ca  Needed: 
Energy  Effidericy  Items  Inspected: 

Insulation  > 

Caulking  &  weatherstrip „.. 

Storm  doors  &  wirxiows 

Water  saver  devices _ 


Interior  items  Inspected: 

Floors,  carpets,  ttles 

Stairs,  walks,  common  areas 

Cabinets,  doors 

Painting 

Curtains  &  shades 

Refrigerators  &  ranges 

Gartjage  disp.  &  exhaust 

Compactor  &  incinerator 

Electrical  fxtrs  &  system 

Plumbirtg  fxtrs  &  systems 

Heating  &  air  corxlition 

Hot  water,  boiler  room 


(y)(nMne) 
(yKn)(na) 

(yMnKna) 
(yMnKna) 


(yKn)(na) 
(yKnKna) 
(yMnKna) 
(yMnMna) 
(yMn)(na) 

(yMnKna) 
(yMnKna) 
(yMnKna) 
(yMnMna) 
(yMnMna) 
(y)(nKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKn)(na) 
(y)(nKna) 
(yKnKna) 
(yKn)(na) 


) 


(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKn)(na) 


(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKn)(na) 
(yKnKna) 

(yKnKna) 
(yKn)(na) 
(yKn)(na) 
(yKnKna) 
(yKn)(na) 
(yKnKna) 
(yKn)(na) 
(yKn)(na) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 


(   -   -   ) 


(yKnKna) 
(yKnKna) 
&KnKna) 
(y)(nMn«) 


(y)(n)(na) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 

(yKnKna) 
(yKnKna) 
(yKnKna) 
(y)(nKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 
(yKn)(na) 
(y)(nMna) 
(yKnKna) 
(yKnKna) 
(yKnKna) 


Comments: 

Exhibit  H — Interest  Credits  on  Insured 
Rural  Rental  Housing  and  Rural 
(kx^ierative  Housing  Loans 

I  Purpose:  This  exhibit  outlines  the 
policies  and  conditions  under  which  interest 
credits  will  be  made  on  insured  Rural  Rental 
Housing  (RRH)  and  Rural  Cooperative 
Housing  (RCH)  loans. 

II  Definitions:  As  used  in  this  exhibit: 
A    Interest  credit  is  the  amount  of 

assistance  the  Farmers  Home  Administration 
(FmHA)  may  give  a  borrower  toward  making 
its  payments  on  an  insured  RRH  or  RCH  loan. 

B    Interest  credit  and  rental  assistance 
(RA)  agreement  is  an  agreement  between 
FmHA  and  the  borrower  providing  for 
interest  credits  and/or  RA  for  RRH  or  RCH 
loans.  This  agreement  will  be  on  Form  FmHA 
1944-7,  "Multiple  Family  Housing  Interest 
Credit  and  Rental  Assistance  Agreement." 

C    Project  is  the  total  number  of  rental  or 
cooperative  housing  units  that  are  operated 
under  one  management  plan  with  one  loan 
agreementyresoluticn. 

D    Basic  rent  is  determined  on  the  basis  of 
operating  the  project  with  payments  of 
principal  and  interest  on  a  loan  to  be  repaid 
over  a  30-year  or  longer  period  at  1  percent 
per  aimum  and  covering  budgeted  project 
expenses.  Basic  rent  also  means  basic 
occupancy  chai^ge. 

E    Note  rate  rental  is  a  unit  rental  charge 
determined  on  the  basis  of  operating  the 
project  with  payments  of  principal  and 
interest  which  the  borrower  is  obligated  to 
pay  under  the  terms  of  the  promissory  note 
and  meet  budgeted  project  expenses.  Note 
rate  rental  also  means  note  rate  occupancy 
charge  in  an  RCH  housing  project. 


F    Overage  is  the  amount  by  which  total 
rental  or  occupancy  charge  payments  paid  or 
to  be  paid  by  the  tenants  or  members  of  a 
project  exceed  the  total  basic  monthly  charge. 

G    Surcha/ige  is  25  percent  of  the 
established  rent  in  a  Plan  I  project  which  is 
added  to  the  rent  of  an  ineligible  tenant  or 
member. 

III  EligibHty:  Borrowers  may  receive 
interest  credit  provided  the  loan  was  made 
on  or  after  August  1, 1966,  to  a  nonprofit 
corporation,  consumer  cooperative,  State  or 
local  public  agency,  or  to  any  individual  or 
organization  operating  on  a  limited  profit 
basis;  is  repaid  over  a  period  of  30  years  or 
more;  and  meets  the  other  requirements  of 
this  exhibit  subject  to  the  following 
limitations: 

A    Plan  I  will  be  only  to  broadly-based 
nonprofit  corporations  and  consumer 
cooperatives.  Except  for  subsequent  loans  to 
projects  approved  before  August  1, 1968, 
Plan  I  interest  credit  is  no  longer  available. 
All  borrowers  already  operating  on  Plan  I 
may  continue  operating  under  it  according  to 
the  applicable  requirements  of  this  exhibit 
and  of  this  subpart.  A  subsequent  loan  on  a 
Plan  I  project  approved  ai^er  August  1, 1968, 
will  require  the  project  to  convert  to  Plan  II. 

B    Plan  II  will  be  available  to  broadly- 
based  nonprofit  corporations,  cooperatives. 
State  or  local  public  agencies,  or  to  proHt 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

C  Units  must  be  ready  for  occupancy 
(decent,  safe,  and  sanitary)  to  qualify  for 
interest  credit. 

IV  Options  of  Borrowers:  An  eligible 
borrower  operating  under  Plan  I  or  Plan  II, 
as  described  below,  will  determine  interest 
credits  on  its  loan  in  the  respective  manner 
indicated. 

A    Plan  I. 


1  Borrowers  operatiog  under  this  plan 
must  agree  to  limit  occupancy  of  the  bousing 
to  very  low-or  low-income  nonelderly  and 
very  low-,  low-  and  moderate- income  elderly, 
disabled,  or  handicapped  persons. 

2  A  borrower  under  Plan  I  generally 
must: 

a    Determine  that  there  is  firm  market  and 
continuing  demand  for  rental  housing  by 
persons  within  the  applicable  income  limits. 

b    Prepare  a  budget  on  the  basis  of  a  3 
percent  loan. 

c    Determine  rentals  to  be  chained. 

d    Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
or  member  complete  Form  FmHA  1944-S, 
"Tenant  CertiHcation."  Determine  the 
monthly  rent  or  occupancy  charge  to  l>e  paid 
by  each  tenant  or  member  household. 

B    Plan  II. 

1  Borrowers  operating  under  this  plan 
must  agree  to  limit  occupancy  of  the  housing 
to  households,  including  elderly,  disabled, 
and  handicapped  persons  of  very-low,  low- 
and  moderate-incomes.  Under  Plan  II, 
interest  credits  are  based  on  the  cost  of 
operating  the  project  and  the  size  and  income 
of  the  household. 

2  A  borrower  under  Plan  11  generally 
must: 

a    Prepare  one  budget  form  that  reflects 
two  rent  levels;  the  first  level  on  the  basis  of 
a  1  percent  interest  rate  loan  to  determine 
basic  rental:  the  second  level  on  the  basis  of 
a  loan  at  the  interest  rate  shown  in  the 
promissory  iu>te  to  determine  note  rate 
rental. 

b    Determine  both  basic  rental  and  note 
rate  rental  for  the  different  imitt  based  on  the 
two  budgets.  (See  Exhibit  H-1  of  this 
subpart). 

c    Determine  adjusted  pwrsonal  income  of 
each  tenant  or  member  and  have  each  tenant 
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or  manibar  OQOiplfll*  Foon  F&iHA  1944-8. 
DalHinilM  Ih*  manthly  raat  or  cxxupancy 
cfaaiga  to  tw  paid  by  each  tenant  or  member 
houariMdd. 

d   TlilBailini  fka aaquiied  monthly 
|iajaii— t  an  Itio  Inan  at  1  ninniil  interest 
plui  ow>a|i  for  thaoMmai  for  the  total  units. 
Tba  vaamoi  at  tha  laoiact  payment  will  be 
antensd  on  farm  PmHA  1944-29,  "Project 
Woiluheet  for  Intereil  t>edit  and  Rental 
Assistance." 

V  DttBtwiningibeAmount  of  Payment: 
A   For  Man  I.  Tha  amoust  of  payment  will 

be  detanBined  by  using  ttie  amortization 
bctor  for  a  payment  at  a  3  percent  intsrest 
rate  (uaa  the  same  number  of  years  that  was 
used  for  computing  the  regular  installment 
on  the  sole)  plus  aU  siucba^es. 

B    For  Fkui  If.  Tha  amount  of  payment 
will  be  determined  by  using  the  amortization 
Csctor  for  a  payment  at  a  1  percent  interest 
rate  fuse  tha  same  number  of  years  that  was 
used  fiv  computing  (ha  regiilar  installment 
on  file  note)  plus  aU  overage. 

C    For  the  project  The  payment  amotmt 
for  an  loans  on  the  proiect  will  be  added 
together  to  determine  the  project  payment. 
The  amount  due  RnHA  will  also  include  all 
overage,  smchargaa,  late  foes,  audit 
recaiimbles,  and  cost  item  charges. 

VI  ^prr^  r^wt^ttt^itf 

A    Leases  or  occupancy  agreements. 
Borrowers  participating  in  the  interest  credit 
progpm  amst  kaaa  an  FtaHA  approved  lease 
or  oocapan^  agnaaMMI  with  the  assisted 
houarimld.  Laasaa  «ad  aocupaacy 
ngiaeBialiawat  comply  %rith  the 
requirements  afparagnph  vni  of  Exhibit  B 
of  this  subpart. 

B    Rental  surcharges  to  ineligible  tenants. 
If  a  vatt  is  faMed  in  accordance  with  the 
provisiomnTpar^graiA  VI A  of  this  exhibit 
to  a  tenant  who  is  ineiigible  because  the 
income  exceeds  the  maximina  income  limits, 
the  ineligible  tenant  will: 

1  Under  Ran  I,  be  diaiged  a  7S  percent 
rental  surcharge.  To  iihistrate,  if  the  unit 
normally  rents  forSlOO  per  month,  this 
ineligible  tenant  would  pay  SI  25  per  month. 
The  25  percent  surchaige,  or  $25  in  this 
illustratioa.  would  be  paid  on  the  account 
and  would  be  included  with,  but  in  addition 
to,  the  regular  payment  on  the  loan. 

2  Under  Plan  11.  be  charged  the  note  rate 
rental.  j 

C    Vacaades.  i 

1  Whan  all  construction  is  not  (;Qinpleted 
but  some  units  an  ready  for  occupancy  and 
the  contractor  consents  in  writing  to  permit 
occupancy,  the  State  Director  may  authorize 
the  occupancy  of  tiiose  completed  units  to 
eligible  tenants  or  members  at  the  rent  or 
occupancy  duiga  they  would  be  paying  as  if 
the  amortization  eiSactive  date  (AED)  and 
subsidy  levels  had  been  establisbed.  A 
prerent-up  or  pveoccupancy  oooiBrence  is 
required  befiore  maitetmg  and  rent-up 
begins.  AU  income  generated  must  be 
deposited  in  the  general  operating  account 
and  used  for  management  and  operation  of 
the  units  except  far  OMmber's  patronage 
capital  coatributioas. 

2  Multi-Family  Housing  units  rendered 
unusaUe  due  «a  fra.  natural  cause,  or  other 
damage  rmiiirinf  laaa  than  180  days  to  repair 
or  replace  shall  be  assumed  to  be  rented  or 


occupied  at  *h«»  monthly  basic  rata  ""'*»i  or 
occupancy  charge  rate.  If  the  units  are  not 
repaired  or  replaced  within  the  180  day 
period,  they  shall  thereafter  be  assumed  to  be 
unmarketable  and  the  units  will  be  carried  at 
the  monthly  note  rate  rental  or  occupancy 
charge  rate  (i.e.,  full  overage  for  such  units 
will  be  paid  by  the  borrower  until  the  units 
are  again  ready  for  occupancy).  The  Form 
FmHA  1944-7  will  be  cancelled,  elective  the 
first  day  of  the  month  following  the  180-day 
period. 

3  The  State  Director  may  make  an 
exception  to  the  180-day  period  if  all  of  the 
following  conditions  are  met: 

a    The  repairs  have  not  been  started  or 
completed  due  to  circiunstances  beyond  the 
borrower's  control:  and 

b    The  borrower  must  be  able  to  show  that 
they  have  acted  in  good  faith  and  they  face 
serious  rinancial  difTicuIties  in  maintaining 
the  project  for  existing  tenants  and  they  are 
unable  to  meet  the  payments  on  the 
indebtedness  without  the  subsidy. 

4  Any  borrower  directly  or  indirectly 
affected  by  aaion  under  this  subpart  will  be 
granted  the  appropriate  appeal  rights 
according  to  Subpart  B  of  Part  1900  of  this 
chapter. 

5  RRH  or  RCH  units  vacant  for  lack  of 
tenant  or  awraber  appltcatioac  on  the  waiting 
list  or  for  repair  not  associated  with 
paragraph  VI C  2  of  this  exhibit  shall  be 
assumed  to  be  charged  at  the  bcsic  rent. 

D    Interest  credit  for  termnts  in  projects 
under  the  Department  of  Housing  and  Urban 
Development  (HUD)  Hoasing  Assistance 
Payment  Program  or  FmHA  rental  assistance. 
When  any  rental  units  in  an  RRH  project  are 
leased  under  the  new  construction  Section  8 
program.  Form  HUD  50059,  "Certification 
and  Recertifrcation  of  Tenant  Eligibility,"  or 
other  acceptable  HUD  Form  will  be 
completed.  When  any  rental  units  in  an  RRH 
project  are  leased  under  the  FmHA  RA 
program.  Form  FmHA  1944-8  will  be 
completed. 

E    Special  cases.  Situations  not  covered  by 
this  exhibit  or  Exhibit  E  to  this  subpart  will 
be  handled  individually  with  instructions 
from  the  National  Office. 

F    Understanding  eligibility.  The  borrower 
should  understand  the  eli^ility 
requirements  for  occupancy  of  the  housing. 
Instructions  for  tenant  or  member  eligibility 
are  in  paragraph  VI  D  of  Exhibit  B  of  this 
subpart 

VU    Execution  of  Agreements: 

A    Interest  credit  and  rental  assistance 
agreement. 

1  i4uhiple  advance  loans.  Interest  credit 
may  become  effective  the  first  day  of  the 
month  following  substantial  completion  of 
construction  when  the  project  is  ready  for 
full  operation,  which  is  the  AED.  When  the 
Servicing  Official  determines  that  the  project 
is  ready  for  full  operation,  the  borrower  and 
the  Servicing  Official  should  execute  Form 
FmHA  1944-7.  A  separate  Fonn  FmHA 
1944-7  will  he  executed  for  each  loan  on  the 
project 

2  Interim  financing  and  aerviciag. 
Effective  dates  for  interim  financed  loans  and 
servicing  action  will  be  according  to  the 
Form  Manual  Insert  (FMI)  for  Form  FmHA 
1944-7. 


B      rjhnwuMt  in  inl^trmst  fYftttit  plnn    A 

borrower  under  Plan  I  m^  change,  if  it  can 
meet  the  requirements  of  the  other  plan,  by 
executing  a  new  Fooa  FmHA  1944-7. 

C    Borrowers  who  are  not  receiving 
interest  credit.  If  an  eligible  borrower  did  not 
execute  a  Form  FmHA  1944-7  according  to 
paragraph  VII A  of  this  exhibit,  interest  credit 
may  be  instituted  at  any  time  during  the  life 
of  the  loan  provided  the  borrower  threes  to 
the  requirements  of  Form  FmHA  1944-7  and 
this  exhibit  When  Form  FmHA  1944-7  is 
executed,  it  will  be  effoctive  for  the  first  of 
the  month  in  which  the  Form  FmHA  1944- 
7  is  executed. 

D    Borrowers  who  have  had  interest  credit 
terminated. 

1  If  an  interest  credit  agreement  on  Form 
FmHA  1944-7  has  been  terminated  because 
tha  benefits  were  not  needed  and 
circumstances  change  to  where  an  interest 
credit  is  again  needed,  a  new  Form  FmHA 
1944-7  may  be  executed. 

2  If  an  interest  credit  qgreement  on  Form 
FmHA  1944-7  has  been  terminated  because 
of  the  borrower's  failure  to  comply  with 
requirements  and  the  appropriate  corrective 
actions  have  been  accomplished,  a  new  Form 
FmHA  1944-7  may  be  executed. 

Vm     Tenant  or  Member  Certification: 
Tenant  or  member  certification  and 
recertification  for  interest  credit  borrowers 
will  be  performed  in  accordance  with 
paragraph  VII  of  Exhibit  B  to  this  subpart. 

IX  Project  Payments:  With  each  payment 
made,  the  borrower  will  oomplete  Form 
FmHA  1944-29.  The  FmHA  represenUtive 
handling  the  transmittal  to  the  Finance  (Xfice 
will  transmit  the  payments  according  to 
subpart  B  of  part  1951  of  this  chapter  and 
Exhibit  A  of  subpart  K.  of  part  1951  of  this 
chapter  (available  in  any  FmHA  offica). 

A    Plan  I. 

1  The  borrower  will  taake  monthly 
payments  in  an  amount  necessary  to  repay 
the  project  loans  as  if  the  loans  carried  a  3 
percent  interest  rate.  When  a  rental  surdiarge 
is  collected  as  described  in  paragraph  VI B 
of  this  exhibit,  the  surchafge  will  be  included 
and  will  be  credited  as  interest  to  the  account 
as  a  regular  payment.  The  special  handling 
of  payments  involving  rental  surcharges  is 
explained  in  paragraph  IX  A  2  of  this  exhibit 

2  When  a  payment  is  made  for  any  month 
that  involves  a  rental  surcharge.  Form  FmHA 
1944-29  will  be  completed  with  the  amount 
of  the  surcharge  being  inserted  in  the  spaces 
provided.  This  form  will  be  completed  and 
the  amount  shown  and  will  be  charged  to  the 
project  account  regardless  of  whether  the 
surcharge  is  actually  collected  by  the 
borrower. 

B    Plan  II.  The  borrower  will  make 
monthly  payments  as  though  the  project 
notes  were  written  at  a  1  percent  interest  rate 
plus  any  overage  due  and  payable  whether  or 
not  collected  from  the  tenant  or  member. 

X  Servicing:  Handling  of  interest  credits 
when  servicing  a  project's  accounts 
according  to  $  1965.85  of  subpart  B  of  pert 
1965  of  this  chapter  will  be  tuodled 
according  to  the  applicable  parts  of  siApart 
A  of  part  1955  of  this  chapter.  Any  unusual 
cases  that  cannot  be  serviced  in  accordance 
with  these  sections  should  be  sulnnittad  to 
the  National  OfSce  with  tlie  State  Director's 
recommendations. 
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terest  credit 


Exhibit  H-1— Example  of  Interest  Credit 
Determination  for  Rural  Rental 
Housing  or  Rural  Cooperative  Housing 
Projects 

(Plan  U) 

$260,000  loan— approved  during  1987 
fiscal  year  project  contains  four  1- 
bedroom  imits  (600  sq.  ft.  each)  and  four 
2-bedroom  xmits  (700  sq.  ft.  each)  total 
floor  area  s  5200  sq.  ft. 


Budget  for  note  rate 

Budget  for  t>asic 

rent"- 

rent" 

Operating,  mainte- 

Operating, mainte- 

nance, vacancy  and 

nance,  vacancy 

conting9i->cy  allow- 

and contingency  al- 

ance, resen/e  and 

lowance,  reserve 

return  to  investor,  If 

and  retum  to  inves- 

applicable: $10,560 

tor,  H  applicable: 

$10,560 

Loan  repayment  at 

Loan  repayment  at 

9'A%  interesL- 

1%  interest:  $260M 

$260M  X  $95.88  •> 

X  $25.44  •>  $6,615 

$24,929 

Total  annual  cost 

Total  annual  cost 

$35,489 

$17,175 

$35,489  -^  12  « 

$17,175  ♦  12- 

$2958*  cosVmontf) 

$1432*  costAnonth 

One  bedroom  rent 

One  bedroom  rent 

600/5200 -.11 54  X 

600/5200 -.11 54  X 

2958*341.35 

1432-165.25 

Two  bedroom  rent 

Two  bedroom  rent 

700/5200  « .1346  x 

700/5200  «  .1346  x 

2958  >  398.15 

1432  -  192.75 

(341.35x4)4- 

(165.25x4)  + 

(398.15x4)* 

(192.75  X  4)  - 

$2,958  monthly  in- 

$1432 monthly  in- 

come 

come 

$35,489  -^  12  c 

$17,175  ♦12- 

$2958*  cosVmo. 

$1432*  cost/mo. 

■One  budget  form  reflecting  two  rent  levels 
must  be  prepared;  one  level  for  the  note  rate 
rent  and  anottier  level  for  the  basic  rent  (The 
expense  items  in  tt>e  budgets  shown  in  tNs 
illustration  are  only  for  illustration  purposes 
and  are  not  itemized.) 

*  Annual  amount  using  monthly  amortization 
factor  for  50  years.  If  me  regular  installment 
on  the  note  was  amortized  using  a  factor  for 
less  than  50  years.  sut>stitute  the  appropriate 
factor  for  a  corresponding  number  of  years. 

*  Rounded  to  the  nearest  dollar. 

**ln  cooperatives,  the  term  "rent"  shall 
mean  "oco^iancy  charge." 

Exhibit  I — Rural  Rental  Housing  Loans 
and  the  Housing  and  Urban 
Development  Section  8  Rental 
Certificate  and  Rental  Voucher 
Programs  (Existing  Units) 

I    General.  This  exhibit  contains  the 
policies  and  procedures  that  will  be  followed 
by  the  Fanners  Home  Administration 
(FmHA)  to  permit  the  utilization  of  existing 
Section  515  Rural  Rental  Housing  (RRH) 
units  and  the  Department  of  Housing  and 
Urban  Development  (HUD)  tenant-based 
Section  8  Rental  Certificate  and  Rental 
Voucher  Programs. 

n    Applicability.  This  exhibit  is  not 
applicable  to  units  in  Section  515/8  projects 
which  use  the  project-based  Section  8  new 


construction  and  substantial  rehabilitation 
programs.  Otherwise,  FmHA  RRH  borrowers 
are  authorized  to  utilize  the  procedure 
outlined  in  this  exhibit  and  the  HUD  Section 
8  Rental  Certificate  Program  or  the  Rental 
Voucher  Program  for  existing  housing  as 
outlined  in  HUD's  regulations  24  CFR  part 
882  and  24  CFR  part  887  (as  amended) 
respectively.  To  promote  the  use  of  these 
programs  with  existing  projects,  the 
following  action  should  be  taken: 

A    Servicing  Officials  should  inform  RRH 
txirrowers  operating  in  the  area  of  their 
jurisdiction  of  the  contents  of  this  exhibit 

B    The  HUD  Section  8  program  could 
benefit  any  eligible  tenant  in  an  RRH  project 
who  is  paying  more  than  30  percent  of  its 
income  for  rent  and  utilities.  Therefore,  RRH 
borrowers  should  advise  tenants  who  are 
paying  more  than  30  percent  of  their  adjusted 
income  for  housing  of  ihe  possibility  of 
obtaining  Section  8  housing  assistance 
payments.  Those  tenants  paying  50  percent 
or  more  of  their  adjusted  income  for  housing 
have  preference  over  those  paying  less.  In  the 
Rental  Certificate  Program,  families  generally 
pay  30  percent  of  their  monthly  adjusted 
income  toward  the  rent  and  the  total  rent  to 
the  owner  must  be  below  a  maximum 
amount.  Section  8  Rental  Certificate  and 
Rental  Voucher  assistance  is  administered  by 
local  Public  Housing  Agencies  (PHA) 
authorized  by  HUD  to  administer  the 
program  in  the  area.  This  Section  8  assistance 
can  be  used  in  the  unit  of  the  family's  choice 
anywhere  in  the  State  where  the  issuing  PHA 
is  located,  and  in  certain  areas  in  adjacent 
States.  Families  must  apply  to  the  PHA  and 
come  to  the  top  of  its  waiting  list  through 
normal  PHA  selection  preferences. 

C    The  HUD  Rental  Voucher  Program  uses 
a  "shopper's  incentive."  If  a  unit  rents  for 
less  than  the  payment  standard  established 
by  the  local  PHA.  the  eligible  family  benefits 
by  paying  less  than  30  percent  of  its  monthly 
adjusted  income  toward  rent  and  utilities, 
subject  to  a  minimum  rent  calculation  by  the 
PHA.  If  a  unit  rents  for  more  than  the 
payment  standard  for  the  area  (not  the  actual 
rent),  the  housing  assistance  payment  is  not 
increased,  nor  is  the  family  told  it  must  find 
another  unit,  as  in  the  Rental  Certificate 
Program.  Instead,  the  family  pays  the  entire 
difference  between  the  rent  and  the  rental 
voucher  payment  standard.  The  family  may 
rent  the  unit  if  it  is  willing  to  pay  more  than 
30  percent  of  its  income  toward  rent.  There 
is  no  maximum  rent  as  in  the  Rental 
Certificate  Program. 

D    In  Rural  Cooperative  Housing  (RCH), 
cooperatives  are  considered  rental  housing  in 
the  Section  8  Rental  Certificate  and  Rental 
Voucher  programs.  Wherever  the  word  tenant 
appears  in  this  exhibit,  it  shall  also  mean 
member;  rent  shall  also  mean  occupancy 
charge;  and  lease  shall  also  mean  occupancy 
agreement. 

Ill  FmHA  Policies  Concerning  Rental  Rates 
and  Payments. 

A    Under  the  Section  8  Rental  Certificate 
and  Rental  Voucher  Programs,  the  PHA  will 
pay  a  portion  of  the  tenant's  rent  including 
utility  allowance  as  descril)ed  in  paragraphs 
II  B  or  C  of  this  exhibit,  whichever  is 
appropriate.  The  contract  rent  to  be 
established  under  either  HUD  program  will 
be  as  follows: 


1  For  boRDwats  with  13  percent  direct 
RRH  loan  and  bonowers  operating  in 
accordance  %«rith  interest  credit  Plan  I,  the 
contract  rent  will  be  the  note  rate  rental  rata 
for  the  units  as  determined  by  the  current 
approved  annual  budget  using  a  3  percent 
amortization  factor  tat  principal  and  interest 
payments; 

2  For  borrowers  operating  without 
interest  credit,  the  contract  rent  will  be  the 
note  rate  rental  rate  for  the  unit  as 
determined  by  the  ciirrent  approved  annual 
budget  using  the  aihortization  factor  for  the 
note  rate  of  interest  for  principal  and  interest 
payments; 

3  For  borrowers  opoatlng  in  accordance 
with  interest  credit  Plan  U,  the  contract  rent: 

a    For  Rental  Certificate  participants  will 
be  the  basic  rental  rate  as  determined  by  the 
current  approved  annual  budget  using  a  1 
percent  interest  amortization  factor  fat 
principal  and  interest  payments; 

b    For  Rental  Voucher  participants,  the 
rent  to  owner  must  be  the  lesser  of  the  note 
rate  rent  for  the  unit  as  approved  by  FmHA 
OR  the  payment  standard  approved  by  the 
PHA  (but  not  less  than  basic  rent  approved 
by  FmHA). 

(1)  When  basic  rent  i*  less  than  the  PHA 
approved  payment  standard,  the  borrower 
will  collect  and  remit  the  difference  between 
the  basic  rent  and  payment  standard  to 
FmHA  as  overage  to  avoid  double  sulnidy  on 
behalf  of  the  tenant 

(2)  Should  the  PHA  inadvertently  pay  the 
owner  (borrower)  more  than  the  amount 
specified  in  the  housing  assistance  contract 
between  the  PHA  and  the  owner,  the  owner 
shall  return  the  overpayment  to  the  PHA  as 
an  excess  payment 

B    The  method  of  calculation  and 
transmittal  of  the  scheduled  payment  to  the 
Finance  Office  will  be  in  accordance  with- 
paragraph  DC  of  Exhibit  H  of  this  subpart 

IV    Responsibilities. 

A    Family.  A  household  family  must 
apply  to  the  PHA  and  be  issued  a  Certificate 
of  Family  Participation  or  a  Rental  Vouchor 
to  obtain  the  appropriate  housing  assistance. 
Households  receiving  housing  assistance 
under  either  program  will  be  responsible  for 
fulfilling  all  of  their  obligations  under  the 
Certificate  of  Family  Participation  or  Rental 
Voucher  issued  to  them  by  the  PHA  and 
under  the  lease  with  the  owner.  However,  a 
lease  violation  is  not  necessarily  a  reason  for 
terminating  Section  8  assistance. 

B    OMTier  (FmHA  borrower).  Upon  being 
presented  a  Certificate  of  Family 
Participation  or  a  Rental  Voucher  by  a  family, 
an  owner  wishing  to  participate  in  the 
program  shall  sign  a  Request  for  Lease 
Approval  (Form  HUD  52517-A)  which  is 
then  submitted  to  the  PHA.  After  PHA 
approval  the  owner  will  execute  a  Housing 
Assistance  Contract  (Form  HUD  52535-A) 
with  the  PHA  and  a  lease  with  the  tenant 
Owners  shall  be  responsible  (and  subject  to 
review  or  audit  by  the  PHA  or  HUD]  for 
performing  all  of  their  obligations  under  the 
contract  and  lease. 

C    FmHA. 

1    FmHA,  in  accordance  with  existing 
regulations,  will  be  responsible  for  normal 
loan  servicing  and  supervision,  including  but 
not  limited  to: 
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■fid  iBviswing  ■■  i 

Inaamtanwith 
C  of  Exhibit  B  of -tkit  subpvt 
b   XavtawMKl  approval  of  badfatsmd 
rental  irtH. 

c    Goilacflan  of  requind  pajmsBts  and 
loriaar  of  tha  barrow«r*B  aatabUshmeot  sad 
maintenanoB  of  required  accounts. 

2    FnHAwiUnotbenapauibiefbrthe 
requinBMali  Old  onxfitioai  of  tbfl  ooatcact 
entered  into  hatwraon  tha  PHA  aod  o«nHr  but 
wai  ooopaMto  with  HUD  and  the  PHA  to  dM 
axteaH  paadUa  to  aaaiaa  dMt  tba  bocTowar 
caniae  out  ril  obTigatioM  und«r  the  coatract. 

V   Special  Cktaditioas. 

A    Eh§ibiUtyoffamay. 

1  TIm  PHA  will  detannine  a  boas«hoId*s 
eli^iBty  bafan  tbe  Certflkate  of  Family 
PartkipaiteB  ar  Rental  Vaacbar  ii  iaaoed.  To 
be  eligiMa  lor  atther  farai  of  bowsing 
assistance,  tha  faouMhdld's  income  as 
determioed  bjr  HUD  geaenlly  may  not 
exceed  the  very  lOw-inconM  lunit,  based  on 
50  percent  of  tiie  median  income  for  the  area. 
The  faouariiold's  eligifaiUty  for  bouung 
asststanca  payments  under  the  Rental 
Voucher  pcogram  continues  until  the  amount 
payable  by  tbe  family  equals  or  exceeds  the 
payiiieut  standard  or  whan  the  amount 
payable  by  Ifae  family  equals  or  exceeds  the 
rent  to  owner  plus  any  applicable  utiUty 
allowancet.  Hcwever,  when  these  conditions 
are  exceeded,  the  family  may  still  be  able  to 
occupy  a  rental  unit  under  the  PmHA  interest 
credit  piugram  it  '<^  percent  of  the  family's 
adjusted  gross  ice o  ~ie  is  greater  than  the 
lowest  attiblishec   ei  tal  r«te  fca  the  unit.  In 
both  the  Rental  Cen'ficate  and  Rental 
Voucher  PlpgraatS:  iLe  housing  assistance 
contract  tannin8Te6  when  1  year  has  elapsed 
since  the  last  Housing  Assistance  Payment 
(HAP)  to  the  owner. 

2  Form  PmHA  1944-«,  "Tenant 
Certification."  will  not  be  raquiwd  ior 
tenants  who  have  obuined  a  Cartificaln  of 
Family  Partidpatjou  or  a  Rental  Voucher 
from  the  PHA.  A  copy  of  the  Certificate  of 
Family  Particip<itioi:  or  tha  Rental  Voucher, 
bowrevar,  needs  to  be  provided  to  tbe  FmHA 
Soriciqg  Official. 

3  At  admission,  the  taaant'«  adjusted 
hocaehold  laoome  n:ust  not  exceed  the 
maximum  iooome  '  i^iiutions  (initially  in  the 
case  af  RCH}«s  auiaariMd  by  RmUA  6b-  the 

B    Securitydeposits.  According  to  HUD 
regulations,  die  o^  c.-^  may  reqaire  a 
household  to  pay  a  kftcuhty  deposit  For 
certificate  pacticipaiiis  the  maximum  amount 
will  be  tha  greater  of  th«  araouat  of  one 
month's  total  tenant  payment  or  $50.  For 
voucher  partidpants.  the  security  deposit 
may  notcHoaad  the  lesser  of  tha  limit 
established  by  the  PHA  or  ooe  aKxith's  rent 
to  the  owoar.  Uacer  HUD  regulations,  if  a 
certificate  kousehoid  vacates  a  unit  and  tbe 
security  dapoait  is  instrfficiant.  the  owner 
may  dain  saimbursenient  faom  the  PHA  in 
an  amount  not  to  exceed  two  month's 
contract  rent.  For  voucher  participants,  the 
owner  may  daim  up  to  one  month's  rent  to 
o%vner  for  anounts  owed  imder  the  lease. 
Neifcia  laiipam  aUoan  claims  for 
rBimbmanaBt  sf  onpiid  not  mx  the  period 
after  the  family  moves  from  the  unit 


C    Pojoaemt  ftr  wmD&tB^  mnHt. 

1  Benlaif  GM^fioala  Avfran.  ff  a  oartificato 
family  vacates  the  unit  in  violation  of  tha 
pvovisioas  of  tha  lease,  tlte  owner  may 
receive  the  fiiU  houaing  assistance  payment 
for  the  month  fan  wi^ch  tbe  family  vacates 
and  then  in  the  amount  of  80  pafcent  of  the 
contract  rant  far  a  vacancy  period  not 
exceeding  an  additional  month  or  the 
expiration  or  other  taonination  of  the  lease, 
whichever  coaaes  firat. 

2  Bental  Voucfcer  Pngram.  If  the  voucher 
family  moves  from  tlie  unit,  the  owner  shaU 
promptly  notify  the  PHA.  The  PHA  shall 
make  no  additional  housing  assistance 
payment  to  the  owner  for  any  month  after  the 
month  in  wiudi  the  family  moves  out. 
Howrever,  the  owner  may  retain  the  housing 
assistance  payment  for  the  month  hi  which 
die  family  moves. 

D    Eecertificatkm  for  famQia  wHh  either 
o  Section  9  Heiitui  Certificote  or  nentut 
roucfier. 

1  "nie  PHA,  not  the  PmHA  bonower, 
must  reexamine  tbe  income  and  family 
composition  of  all  Rental  Certificate  and 
Rentd  Voucher  fnnflies  at  least  annually, 
and  adjust  ftie  housing  assistance  payment 
made  on  behalf  of  the  family  to  reflect  any 
changes  in  the  family's  monthly  adjusted 
income,  size,  or  composition.  Once  a  HAP 
contract  expires,  recertification  responsibility 
reverts  to  the  borrower  and  FmHA  forms  and 
income  verification  and  certification 
requirements  apply. 

2  All  chai^ges  in  family  con^xisition  must 
be  reported  to  the  FHA. 

3  A  family  may  request  a  redetennination 
of  the  housing  assistance  payment  at  any 
timw,  based  oa  a  fhgngH  in  the  family's 
income,  adjusted  income,  size,  or 
composition. 

4  Whether  nportiqg  of  increases  of 
family  income  between  annual 
recertificatioBS  is  cequiiad  is  determined  by 
tbe  PHA.  The  PHA  polity  must  be  stated  in 
its  administrative  plan. 

E    Bentrhangps 

1    Wheaprofect  reads  ia  all  units  change. 

a    Heatal  Certificate  Progmm.  Rents  for 
tenants  receiviiig  rental  certificate  assistance 
under  HUD  Form  52S35-A  (Sedioa  8 
Existing  Housing  Assistance  Payments 
Contract  for  Sul»idized  Units)  may  change 
after  the  begiiining  (day  1)  of  the  HAP 
contract  term  for  the  initial  leasing  of  the  unit 
with  Section  %  assistanoe.  The  amount  of  the 
contract  rent  adjusts  automaticaily  when  the 
subsidized  rant  is  changed.  However,  the 
adjustments  are  subjed  to  rent 
reasonableness  limiutians  which  are 
detennmed  by  tiie  PHA.  Adjustments  may 
not  result  in  material  diH^erenoes  between  the 
rents  charged  ior  assisted  and  comparable 
unassisted  units  as  determined  by  the  PHA. 

b    Rental  Voucher  Program.  Rents  for 
tenants  receiving  rental  voucher  assistance 
may  not  change  until  the  end  of  tbe  initial 
12  months  of  the  individual  lease,  even 
though  all  unit  rants  may  have  been  changed 
in  tlie  meanti— >.  The  leue  may  provide  £at 
the  owaer  vaj  incraaae  the  tenant's  rant  any 
time  AFTER  the  first  anniversary  of  the  lease, 
but  the  Ovmer  mast  give  the  tenant  and  the 
PHA  80  (ky*  prior  written  notice  of  an^ 
increase  before  it  takes  place. 


2    When  tenant  haiaebold  incoate.  size, 
and  compoatiea  ckaage.  Tbe  following 
items  apply  to  both  the  Section  6  Rental 
Certificate  and  Rental  Voucher  Program. 

a    The  PHA  must  examine  the  income  and 
family  composition  of  all  rental  certificate 
and  rental  voucher  families  at  least  annually 
and  adjust  the  houaiag  assistance  payment 
made  on  behalf  of  the  fiunily  to  rafiect  any 
diaages  in  the  family's  income,  size,  or 
composition. 

b    All  changes  in  family  composition  must 
be  reported  to  the  PHA. 

c    A  family  may  request  a  TedeterndnatioQ 
of  the  hoosii^  assistance  payment  at  any 
time,  based  on  a  change  in  the  famil}r^ 
income,  size,  or  composition. 

d    Whether  reporting  of  increases  of 
family  income  between  annual 
recertificatioDs  is  required  is  detenrined  by 
the  PHA.  The  PHA  policy  must  be  stated  in 
its  administrative  plan.  

(1)  Should  household  income  INCREASE 
to  where  HUD  assistance  becomes  zero,  the 
HAP  contract  between  borrower/owner  and 
the  PHA  remains  in  efied  for  12  more 
months.  When  12  months  of  "zero" 
assistance  occurs,  the  HAP  contrad 
automatically  temiinates.  However,  if  during 
that  year  the  family's  income  decreases  to  the 
level  where  subsicfy  is  needed  again,  the  PHA 
will  resume  subsidy  payments  under  the 
HAP  contrad  after  notification  by  the  family 
of  the  change. 

(2)  In  both  the  Rental  Certificate  and  Rental 
Voucher  programs,  the  tenant's  lease  term 
runs  concuirently  with  the  Housing 
Assistance  Contrad  until  the  tenant  or  owner 
terminates  the  lease  or  the  PHA  terminates 
the  contract  In  a  situation  where  a  tenant's 
income  increases  to  where  the  tenant  does 
not  receive  a  subsidy  for  12  months,  the 
owner  can  offer  die  tenant  a  new  lease  for 
execution.  If  the  tenant  fails  to  execute  the 
new  lease  after  a  reasonable  time,  the  owner 
may  terminate  the  tenant's  occupsncy. 

F    Changes  in  household  siae  and 
composition. 

1.  An  increase  in  household  size  ttiat 
results  in  the  occupied  unit  not  meeting  tte 
PHA  occupancy  standards  or  housing  quality 
standards  (namaly,  ovaccrowding)  requires 
the  PHA  to  issue  the  household  a  new  rental 
certificate  or  rental  voodier  for  a  faiger  imlt 
The  PHA  must  provide  assistanoe  to  tbe 
family  in  locating  another  unit.  The  PHA 
may  not  terminate  the  current  contrad  unle^ 
the  family  has  rejected  with  good  cause  the 
offer  of  a  new  unit 

2.  If  the  OWNER  fails  to  maintain  the 
dwelling  unit  at  acceptable  housing  quality 
standards,  the  PHA  may,  aStoi  unsuccessful 
efforts  to  corred  tbe  problem,  terminate  or 
abate  the  housing  assistance  payments,  even 
though  the  household  continues  to  occupy 
the  unit. 

3.  A  decrease  in  household  siae  will  not 
necessarily  require  the  household  to  move.  In 
the  Rental  Voucher  Program,  the  household 
may  rent  a  unit  with  greater  number  of 
bedrooms  than  indicated  on  the  housing 
voucher  md  still  receive  housing  assistanoe. 
In  the  Rental  Certificate  Program,  the  fBsily 
may  continue  to  receive  assistance  in  the  unit 
if  the  gross  rent  (ooatrad  rent  phis  utility 
allowmoe)  is  v^thin  the  fair  maiist  rant  fat 
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the  smaller  sin  unit  sppropriate  for  th«  size 
and  composition  of  the  family. 

G    Limitation  of  owner's  participation  in 
the  two  programs.  HUD'c  rogulatioas  provide 
that  assistance  under  Section  8  Certificates 
will  not  exceed  40  percent  of  the  total 
number  of  units  in  the  project;  however,  this 
limitation  may  be  exceeded  on  a  case-by -case 
basis  for  the  purpose  of  relieving  hardship  of 
a  particular  household  or  households  with 
the  approvil  of  the  HUD  field  office.  There 
is  no  corresponding  limit  under  the  HUD 
Rental  Voucher  program.  The  HUD  limits 
shall  not  affect  the  number  of  rental 
assistance  units  the  project  receives  through 
FmHA. 

H    Special  problems.  Any  problems  on 
utilizing  either  the  HUD  Section  8  Certificate 
or  the  Rental  Voucher  program  for  existing 
RRH  projects  not  covered  by  this  exhibit 
should  be  referred  to  the  Natioiul  Office  by 
the  State  Director. 

Exhibit  J — Management  of  Congregate 
Housing  and  Group  Homes 

I  Parpose:  This  exhU>it  prescribes 
additional  requirements  for  the  management 
of  congregate  housing  and  group  hcxnes.  It 
applies  in  addition  to  other  requirements  in 
this  subpart 

II  Objective:  The  objective  in  the 
managemaot  of  congregate  and  group  home 
housing  is  to  provide  shelter  and 
predetermined  services  as  separate 
components,  based  on  a  market  study 
identification  of  need,  that  are  affordable  to 
the  housing's  tenant  base.  It  is  further  the 
objective  to  permit  resident  tenants  to  cover 
their  individual  medical  and  discretionary 
needs,  and/or  service  nusds  w  preferences 
not  provided  or  arranged  by  the  housing 
provider,  within  their  own  fmanciai,  familial 
and  social  resources. 

UI    Definitions: 

Congregate  housing.  Residential  housing 
for  persons  or  families  who  are  elderly,  or 
have  handicaps,  or  disabilities,  consisting  of 
private  apartments  and  central  dining 
facilities  in  which  a  number  of 
pn?established  services  are  provided  to 
tenants  (short  of  those  services  provided  by 
a  health  care  bcility  that  provides  health 
related  care  and  services  recognized  by  the 
medicaid  program).  Tenants  requiring 
additional  services  not  provided  by  the 
facility  will  acquire  them  or  provide  for  them 
within  their  own  financial,  ^milial,  or  social 
resources. 

Croup  home.  Hotising  that  is  occupied  by 
individuals  who  are  elderly  or  have 
handicaps  or  disabilities,  sharing  living  space 
within  a  rental  unit  in  which  a  group  home 
resident  assistant  may  be  required. 

Service  agreement  A  written  agreement 
between  the  borrower  and  the  congregate  or 
group  hoiTB  service  provider  detailing  the 
specific  service  to  be  provided,  the  cost  of  the 
service,  and  the  length  of  time  the  service 
will  be  provided. 

Service  contract.  A  written  contract 
between  the  boirower  and  the  tenant  Jutting 
the  package  of  services  selected  by  the  tenant 
that  will  be  provided  or  arranged  by  the 
borrower.  tfaiB  fee  or  fees  to  be  charged,  and 
applicable  oonditioas  and  agreements 
pertaining  thenta 


Service  plan.  A  written  plan  describing 
how  services  will  be  provided  to  congregate 
housing  or  group  home  projects.  At  a 
minimum,  the  plan  must  specify  the  services 
to  be  provided,  the  frequency  of  the  services, 
who  will  provide  the  services,  how  tenants 
will  be  advised  of  the  availability  of  services, 
and  the  staff  needed  to  provide  the  services. 

Tenant  base.  The  demographic  and 
economic  profile  of  eligible  people  in  a 
housing  market  area  who  would  benefit, 
whether  by  need  or  preference,  from  the 
housing  and  supportive  services  provided  by 
a  congregate  housing  or  group  home  facility 
located  in  the  market  area. 

rv    Rent  Subsidy  Opportunities: 
Congregate  housing  and  group  homes  are 
subject  to  the  provisions  of  paragraph  IV  of 
Exhibit  B  of  this  subpart.  Subsidy  discussed 
in  that  paragraph  cannot  be  used  to  pay  for 
services  in  congregate  housing  or  group 
homes. 

V    Management  Operations:  Borrowers 
must  comply  with  paragraph  V  of  Exhibit  B 
of  this  subpart  in  managing  congregate 
housing  and  group  homes.  In  addition, 
borrowers  must  submit  a  service  plan  that 
explains  how  services  will  be  provided. 

A    Borrower's  experience.  Borrowers  and 
management  agents  must  outline  their 
experience  and  plans  for  providing 
congregate  and  group  home  services  when 
completing  the  management  outline  in  either 
Exhibit  B-4  or  B-5  of  this  subpart.  Borrowers 
who  are  not  experienced  with  congregate 
housing/group  homes  must  obtain  assistance 
from  oiganizations  or  individuals 
experienced  with  congregate  issues  in 
developing  management  and  servicing  plans. 
The  service  provider's  experience  and  ability 
to  furnish  the  services  must  be  doc\miented. 

B    Management  plan.  In  addition  to  the 
general  requirements  for  a  management  plan 
described  at  paragraph  V  A  of  Exhibit  B  of 
this  subpart,  the  management  plan  should 
describe  the  j>lan  for  management  of  features 
unique  and  essential  to  congregate/group 
home  housing.  This  portion  of  an  overall 
management  plan  may  either  be  incorporated 
within  the  framework  of  the  management 
plan  or  as  an  addendum  to  the  plan.  The 
following  areas  should  be  described: 

1  Tenant  mix.  For  congregate  housing, 
describe  the  mix  of  tenants  who  will  have  a 
greater  number  of  services  and  tenants  who 
will  have  a  lesser  number  of  services  that  the 
project  is  designed  to  accommodate.  For 
group  home  housing,  describe  the  "group(s)" 
of  tenants  the  group  home  is  intending  to 
serve  such  as  elderly  tenants, 
developmentally  disabled,  or  mentally 
impaired  persons. 

2  Marketing  plan.  Describe  the  strategies, 
ways  and  means  that  marketing  and 
advertising  will  be  focused  to  attract  and 
retain  tenants  from  the  market  area  (tenant 
base)  that  would  benefit  by  the  congregate/ 
group  home  housing  project. 

3  Service  package.  Describe  the  basic  and 
any  alternative  "package"  of  service(s),  or 
combination  of  service  packages,  that  a 
tenant  may  acquire  at  the  f>roject.  Describe 
any  deviations  to  a  service  package  that  can 
be  accommodated  on  an  individual  tenant 
basis  by  the  project  in  a  reasonable  and 
practical  manner. 


4  Referral  service.  Describe  the  plan  Cor 
identifying  other  services  available  to  tenants 
and  for  establishing  liaison  between  the 
project  and  the  other  services.  Describe  the 
plan  to  make  the  information  of  such  services 
available  and  known  to  tenants.  Describe 
what  arrangements  the  project  can  provide  as 
pari  of  a  service  package  to  help  tenants  use 
referral  services. 

5  Tenant  consultation.  Describe  bow  the 
project  management  staff  will  use  tenant 
consultation  to  assist  tenants  with 
information,  modification  of  service  package, 
referral  to  medical,  clinical,  family  or  other 
services,  and  identifying  what,  if  any, 
reasonable  accommodations  or  assistance  are 
needed  and  whether  they  are  feasible  and 
practical  to  provide. 

6  Emergency  evacuation  plan.  Describe 
what  the  project  will  do  to  inform  and  train 
tenants  on  safe  evacuation  of  an  apartment 
and  building.  Describe  which  communify/ 
public  services  will  be  informed  about  and 
incorporated  into  the  project  evacuation 
plan. 

C    Service  plan.  Congregate  housing/group 
home  borrowers  must  submit  a  service  plain 
as  defined  in  paragraph  III  of  this  exhibit.  See 
Exhibit  E  of  subpart  E  of  pari  1944  of  this 
chapter  for  guidance  on  the  issues  that 
should  be  included  in  the  plan.  The  seivice 
plan  will  be  an  addendum  to  the 
management  plan  when  appropriate,  or 
subject  to  the  signature  and  authorization 
requirements  of  the  management  plan  when 
the  service  provider  is  not  the  borrower  or 
management  agent. 

D    Service  agreements.  Borrowers  must 
submit  a  service  agreement  for  eech  service 
they  do  not  provide  directly.  The  agreement 
must  stipulate  the  specific  service  to  be 
provided,  the  cost  of  the  service  and  the 
length  of  time  the  service  will  be  provided. 
The  service  agreement  will  be  an  addendum 
to  the  management  agreement  when 
appropriate,  or  subject  to  the  signature  and 
authorization  requirements  of  the 
management  agreement  when  the  service 
provider  is  not  the  borrower  or  management 
agent. 

Initial  service  agreements  must  be  effective 
for  at  least  1  year  after  the  project  becomes 
operational.  Subsequent  agreements  must  be 
effective  for  at  least  1  year. 

E    Service  contract.  Borrowers  must 
submit  a  sample  of  the  service  contract  for 
Agency  review  for  compliance  with  Fair 
Housing  Act  requirements/restrictions  and 
Agency  requirements  in  or  referenced  by  this 
subpart.  The  service  contract  may  not  be  a 
requirement  for  occupancy  in  the  congregate 
housing  project  and  it  must  be  made  separate 
and  apart  from  the  occupancy  lease 
agreement. 

VI    Renting  Procedure:  In  addition  to 
meeting  the  conditions  of  paragraph  VI  of 
Exhibit  B  of  this  subpart,  borrowers  must 
meet  the  following  conditions. 

A    Eligible  tenants.  Tenants  must  meet  the 
general  provisions  of  paragraph  VI  D  of 
Exhibit  B  of  this  subpart  and  be  eligible  to 
occupy  congregate  or  group  home  housing  as 
defined  in  paragraph  III  of  this  exhibit. 
Borrowers  must  be  careful  to  follow  the 
condition  described  in  paragraph  VI  D 1  i  of 
Exhibit  B  of  this  subpart  wlwn  imiuiring 
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•bout  dM  applkant't  or  tenant't  raquect  for 
oongregate/^mip  home  housing  and  the 
service  it  provides. 

B    Tenant  selection.  Borrowers  must  meet 
the  provisions  of  paragraph  VI  H  of  Exhibit 
B  of  this  subpart.  Borrowers  should  be 
further  guided  by  the  following  in  selecting 
tenants  for  congregate  housing  and  group 
homes: 

1  Congregate  housing.  j 

a    Tenanf  mix.  It  is  the  primary  intent  of 
a  congregate  housing  project  to  provide  or 
arrange  for  service  packages  made  up  of 
various  component  services  to  serve  the 
needs  of  tenants  needing  such  services.' If  it 
is  not  feasible  to  provide  ser/ice  packages  to 
all  tenants,  the  borrower  may  serve  tenants 
needing  services  and  tenants  not  needing 
services.  Thp  number  of  tenants  that  can  be 
served  with  service  package(s)  will  be 
described  in  the  project  management  plan. 
Project  management  should  be  consulted 
when  establishing  the  tenant  mix.  The  plan 
should  establish  a  percentage  of  tenants  who 
will  use  a  service  package  with  a  greater 
number  of  component  services  as 
differentiated  from  tenants  whose  service 
package  will  contain  fewer  services.  As 
existing  tenants  age  and  new  tenants  move 
in,  the  percentage  may  fluctuate.  Fanners 
Home  Association  must  concur  with  the 
proposed  plan. 

b    Selecting  services  needed  or  wanted  by 
tenants  in  congregate  housing. 

(1)  It  is  the  borrower's  responsibility  to 
inform  applicants  or  tenants  about  the 
supportive  services  provided  at  or  by  the 
congregate  project.  Such  services  or  service 
packages  need  to  be  identified  on  the 
project's  application  fiorm  as  part  of  an 
application  package. 

(2)  It  is  the  applicant's  or  tenant's 
responsibility  to  identify  and  request  the 
services  or  service  package  provided  by  the 
project  which  that  person  desires  or  needs. 

(3)  The  borrower  may  have  the  applicant/ 
tenant  provide  only  such  essential 
information  about  the  person's  desire  for 
provided  service(s)  to  determine  whether  the 
project  provides  the  services  desired  by  the 
applicant/tenant  and/or  to  determine  how  to 
best  serve  the  applicant's/tenant's  request  for 
services  with  reasonable  accommodation, 
referral  services,  etc.  The  essential 
information  may  include  an  explanation  by 
the  applicant/tenant.  In  the  case  of  a  group 
home,  it  may  also  include  an  assessment  by 

a  professional  medical  examiner  or 
practitioner,  social  service  caseworker, 
representative  of  an  advocacy  group,  member 
of  the  clergy,  etc.  that  the  tenant/applicant 
provides  to  support  the  applicatfon  for 
housing  and  services. 

c    Waiting  lists.  To  sustain  the  number  of 
tenants  requesting  services,  management  may 
maintain  waiting  lists  for  tenants  requesting 
large  component  service  packages,  small 
component  service  packages,  and  those 
wanting  a  service  package  at  a  later  time. 
Management  may  choose  tenants  from  the 
lists  in  such  manner  to  maintain  the 
feasibility  in  providing  services,  however, 
priority  in  tenant  selection  should  go  to  an 
applicant  requesting  a  service  package  over 
one  requesting  a  service  package  at  some 
later  date.  The  other  provisions  contained  in 


paragraph  VI H  of  Exhibit  B  of  this  subpart 
concerning  waiting  lists  are  applicable. 

2    Group  home.  A  group  home  may  limit 
occupancy  to  a  specific  group  of  tenants.  For 
example,  a  group  home  may  limit  occupancy 
to  eligible  elderly  tenants,  developmentally 
disabled  people,  or  mentally  impaired 
tenants.  'This  limitation  will  be  outlined  in 
the  borrower's  management  plan.  The 
following  will  apply  to  group  homes. 

a    Applicants  for  group  home  housing 
must  demonstrate  their  need  for  such 
housing. 

b    Tenants  of  group  homes  cannot  be 
required  to  be  a  part  of  an  ongoing  training 
or  rehabilitation  program  sponsored  by  the 
applicant  or  other  organization. 

c    Tenants  should  be  selected  from  the 
local  area  before  considering  other  areas. 

C  Determining  per  unit  rental  rates  for 
group  living  arrangements.  A  "unit"  in  a 
group  home  consists  of  the  space  occupied 
by  a  specific  tenant  household.  It  may  be  a 
traditional  apartment  unit,  a  bedroom,  or  a 
portion  of  a  bedroom.  Rents  are  determined 
as  follows: 

1  When  all  units  are  of  equal  size,  divide 
operational  costs  equally. 

2  When  all  units  are  not  of  equal  size, 
determine  the  size  of  each  unit  and  divide 
operational  costs  accordingly. 

a    The  size  of  traditional  units  is  their 
square  footage. 

b    The  size  of  nontradilional  units  is  the 
bedroom  or  portion  of  bedroom  occupied  by 
the  household  and  portion  of  the  common 
area  to  be  used  by  all  potential  units  in 
nontradilional  units. 

3  A  unit  occupied  by  a  resident  assistant 
is  not  considered  a  revenue  producing  unit 
and  would  be  excluded  from  the  rent 
determination. 

VII  Verification  and  Certification  of 
Tenant  Income,  and/or  Employment  and 
Review  of  Support  Services:  The  provisions 
of  paragraph  VII  of  Exhibit  B  of  this  subpart 
apply.  In  addition  to  recertifying  income, 
management  should  consult  with  each  tenant 
to  explain  the  available  support  services  and 
determine  if  the  tenant  desires  any  available 
services  not  presently  used  and/or  if  any 
other  practical  and  feasible  accommodations 
can  be  provided  to  the  tenant. 

VIII  Lease  Agreements:  In  addition  to  the 
conditions  contained  in  paragraph  VIII  of 
Exhibit  B  of  this  subpart,  the  following 
should  be  addressed: 

A     Tenants  who  request  services  in 
congregate  housing,  if  a  tenant  requests 
services,  the  lease  must  contain  the  following 
clauses: 

1  "I  understand  that  use  of  the  service 
package  I  have  selected  is  not  mandatory, 
and  if  I  later  choose  to  modify  or  not  renew 
my  service  contract,  such  action  on  my  part 
will  not  cause  default  under  the  terms  of  this 
lease  agreement.  I  further  understand  and 
agree  that  I  may  not  use  any  aspect  of 
dissatisfaction  with  my  service  contract  as 
grounds  to  withhold  rents  due  under  the 
terms  of  this  lease  agreement." 

2  "The  lessor  warrants  that  the  following 
basic  services  will  be  made  available  to  all 
tenants  for  a  fee  separate  and  apiart  from  any 
rent  described  in  the  terms  of  this  lease.  The 
basic  services  are: . 


If  these  services  cannot  later  be 
provided,  such  failure  or  inability  to 
provide  the  services  will  not  constitute 
a  breach  of  this  lease  agreement  and  the 
lessor  will  hold  the  tenant  harmless 
should  the  tenant  elect  to  terminate  this 
lease  on  the  grounds  that  provision  of 
these  services  was  cause  for  the  tenant 
to  apply  for  and  accept  occupancy  in 
this  congregate  housing  project." 

B    Services  provided  to  people  other  than 
tenants  ofFmHA  financed  congregate 
housing.  If  the  meal  facility  serves  people 
other  than  the  tenants  of  the  project,  the 
borrower  must  obtain  a  lease  6t)m  the  service 
provider  and  require  payment  sufficient  to 
cover  the  annual  opterating  expenses,  debt 
services  and  reserve  account  attributable  to 
the  portion  of  increased  space  that  is  in 
excess  of  the  needs  of  the  tenants  in  the 
project.  Tenants  of  the  congregate  housing 
must  have  priority  in  receiving  the  services. 
When  the  facilities  are  provided  with  loan 
funds,  the  following  conditions  must  be  met: 

1  The  services  to  be  provided  and  the  fees 
to  be  charged  (if  any)  must  be  fully 
documented  in  the  service  plan,  if  provided 
by  the  applicant,  or  in  the  service  plan  and 
lease  agreement  if  the  services  will  be 
provided  by  others. 

2  Any  lease  agreement  must  l>e  approved 
by  the  State  Director  or  the  loan  approving 
official  and  contain  the  following  statement: 
"This  agreement  will  not  be  effective  until 
approved  by  the  State  Director  of  the  Farmers 
Home  Administration,  U.S.  Department  of 
Agriculture,  or  the  State  Director's  delegated 
representative." 

IX  Rent  Collection:  The  provisions  of 
paragraph  IX  of  Exhibit  B  of  this  subpart  will 
apply  for  services  as  well  as  rent.  Tenants 
must  pay  charges  for  the  services  as 
documented  in  their  lease.  The  payment  for 
rent  or  services  may  be  made  separately  or 
combined;  however,  payments  for  rent  and 
services  must  be  accounted  for  separately. 

X  Borroi^vr  Project  Budgets:  Borrowers 
must  separate  the  revenue  and  expenses  of 
project  operations  bom  the  service 
component.  Form  FmHA  1930-7,  "Multiple 
Family  Housing  Project  Budget,"  must  reflect 
project  operations  only.  Also,  if  project 
employees  provide  any  part  of  the  services, 
the  project  operation  budget  and  the  services 
budget  must  reflect  the  proration  of  employee 
compensation  between  the  resf>ective 
budgets  as  further  described  in  Exhibit  E  of 
subpart  E  of  part  1944  of  this  chapter. 

XI  Accounting  and  Reporting 
Requirements  and  Financial  Management 
Analysis:  Borrowers  must  maintain  separate 
Hnancial  records  for  the  operation  and 
maintenance  of  the  project  and  the  service 
component.  Funds  allocated  to  the  operation 
and  maintenance  of  the  project  may  not  be 
used  to  supplement  the  cost  of  services,  nor 
may  service  component  fonds  be  used  to 
supplement  the  project  operation  and 
maintenance.  Detailed  flnancial  reports  on 
the  service  component  will  not  be  required 
unless  specifically  requested  by  FmHA,  and 
then  only  to  the  extent  necessary  for  FmHA 
and  the  borrower  to  discuss  the  affordability 
(and  competitiveness)  of  the  service 
component  by  the  tenant  base  in  keeping 
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with  dMohtKliwBtlilad  in  par^reph  II  of 
this  exhibit.  Tha  project  audit,  or  verification 
of  accounts  on  Fonn  FmHA  1930-8, 
"Multiple  Family  Housing  Balance  Sheet," 
together  with  an  accompanying  Form  1930- 
7  showing  actuals,  must  allocate  revenue  and 
expense  between  project  operations  and  the 
service  oomponaoL 

XII    Tenmmatioo  of  Tenancy  and  Eviction 
fat  keeping  with  tha  spirit  and  provisions  of 
the  Fair  Housing  Amendments  Act  of  1988, 
a  tenant  living  in  congregate  or  group  home 
housing  project  may  remain  as  long  as  they 
are  eligible  to  occupy  and  the  tenant 
expraseas  or  otherwise  maintains  they  can 
care  for  themsalf  with  or  without  services 
provided  by  the  project,  or  by  familial  or 
social  services  from  outside  the  project. 
Tenants  are  otherwise  bound  by  the  terms  of 
their  lease  and  their  occupancy  may  be 
terminated  only  according  to  die  provisions 
contained  in  paragraph  XIV  of  Exhibit  B  of 
this  subpart. 

PART  1944— HOUSING 

3.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  US.C.  1480;  5  U.S.C  301:  7 
CFR  2.23  and  2.7a 

Subpart  D— Farm  Labor  Housing  Loan 
and  Grant  Pollclas,  Procedures,  and 
AuttKMlzations 

11944.153    [Amanda^ 

4.  Section  1944.153  is  amended  in  the 
definition  of  "Familial  status"  by 
adding  the  words  "Exhibit  B  oV  after 
the  word  "or";  in  the  definition  of 
"Farm  owner"  by  removing  the 
quotation  marks  around  the  word 
"owners"  and  by  revising  the  words 
"these  two  terms  are"  to  read  "this  term 
is":  in  the  definition  of  "Handicap"  by 
revising  the  term  "Handicap"  to  read 
"Individual  with  handicap."  by  adding 
the  words  "Exhibit  B  oV  after  the  word 
"See,"  and  by  inserting  this  definition 
in  alphabetical  order  and  in  paragraph 
(3)(i)  of  the  definition  of  "Substantial 
portion  of  income"  by  removing  the 
words  "and  exempted  income"  and  the 
words  "A,  B,  and  C"  by  revising  the 
word  "are"  to  read  "is,"  and  by  adding 
the  words  "under  the  terms  annual 
income  (describing  inclusive  and 
exempted  income),  adjusted  annual 
income,  and  adjusted  monthly  income" 
after  the  word  "defined". 

5.  Section  1944.169  is  amended  by 
revising  the  heading  of  paragraph  (i)  and 
by  revising  paragraph  (i)  (2)  to  read  as 
follows: 

§1944.169    Technical,  legal,  and  other 
aervioea« 

•        •        •        •        • 

(i)  Surety  bonding  and  fidelity 
coverage. 

«        «        •        •        • 


(2)  If  the  applicant  is  an  organization, 
it  will  provide  fidelity  coverage  for  any 
personnel  entrusted  with  the  receipt, 
custody,  and  disbursement  of  any 
project  monies,  securities,  or  readily 
saleable  personal  property  other  than 
money  or  securities.  Fidelity  coverage 
will  be  in  force  as  soon  as  there  are 
assets  in'the  ocganization  in  accordance 
with  the  provisions  described  at 
paragraph  XV  A  of  Exhibit  B  of  subpart 
C  of  part  1930  of  this  chapter. 

6.  Section  1944.170  is  amended  by 
adding  introductory  text  to  read  as 
follows: 

1 1 944.1 70    Proceaaing  preappHcationa. 

When  an  applicant  indicates  an  intent 
in  filing  a  preapplication,  the  District 
Director  should  sdiedule  a 
preapplication  conference  to  review 
program  objectives  and  to  provide 
copies  of  appropriate  exhibits  and 
forms,  including  those  listed  at 
§  1930.141  of  subpart  C  of  part  1930  of 
this  chapter:  furnish  guidance  necessary 
for  orderly  application  processing:  and 
initiate  a  processing  checklist  for  use  in 
establishing  a  schedule  for  completion 
of  docket  items. 


ExhibB  B  of  Subpart  D  of  Part  1944— 
[Amended] 

7.  ExhU>it  B  of  subpart  D  of  part  1944 
is  amended  by  revising  in  paragraph  13 
the  words  "Exhibit  F  of  subpart  C  of 
part  1930  of  this  chapter.  (FmHA 
Instruction  1930-C.  Exhibit  C)"  to  read 
"Exhibit  C  of  si^art  C  of  part  1930  of 
this  chapter"  and  by  revising  in 
para^aph  14  the  words  "Non- 
Discrimination  Agreement"  to  read 
"Assurance  Agreement." 

Subpart  E— Rural  Rental  and  Rural 
Cooperative  Housing  Loan  PoUdes, 
Procedures,  and  Authorizations 

8.  Section  1944.205  is  amended  by 
revising  in  the  first  sentence  of  the 
definition  for  "Eligible  tenants  or 
cooperative  members"  the  words 
"Elderly,  handicapped,  or  disabled 
persons"  to  read  "Persons  who  are 
elderly,  or  have  handicaps  or 
disabilities";  by  revising  in  the  first 
sentence  of  the  definition  for  "Initial 
operating  capital"  the  word  "bond"  to 
read  "coverage";  by  revising  in 
paragraph  (4)  of  the  definition  for 
"Private  nonprofit  corporation"  the 
word  "municipal"  to  read  "public";  by 
removing  the  definitions  for  "Disabled" 
and  "Handicap";  by  adding 
alphabetically  the  definitions  for 
"Individual  with  disability", 
"Individual  with  handicap"  and  "Loans 


to  build  or  acquire  new  units":  and  by 
revising  the  definitions  for  "Congregate 
housing",  "Consumer  cooperative". 
"Elderly  (Senior  Citizen)".  "Elderly 
family",  "Group  home",  "Limited 
equity".  "Resident  assistant",  "Servioe 
agreement"  and  "Servioe  plan"  to  read 
as  follows: 

§1944.206    DafinWons. 

•  •         •         •         • 

Congregate  housing.  Residential 
housing,  for  persons  or  families  who  are 
elderly,  have  handicaps  or  disabilities, 
consisting  of  private  apartments  and 
central  dining  facilities  in  which  a 
number  of  specific  pre-established 
services  are  provided  to  tenants  (short  of 
those  services  provided  by  a  health  care 
facihty  that  provides  health  related  care 
and  services  recognized  by  the  medicaid 
program).  Tenants  requiring  additional 
services  not  provided  by  the  facility  will 
acquire  them  or  provide  for  them  with 
their  own  financial,  familial  or  social 
resources. 

Consumer  cooperative.  A  corporation 
which: 

(1)  Is  organized  under  the  cooperative 
laws  of  a  State  or  Federally  recognized 
Indian  tribe; 

(2)  Will  own  and  operate  the  housing 
on  a  cooperative  basis  solely  for  the 
benefit  of  the  members; 

(3)  Will  operate  at  cost  and.  for  this 
purpose,  any  patronage  refunds 
accruing  to  members  as  defined  in 

§  1944.205  of  this  subpart  will  not  be 
considered  gains  or  profits;  and 

(4)  Will  restrict  membership  in  the 
housing  to  eligible  persons  and,  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

•  «        •        *        * 

Elderly  (Senior  Citizen).  A  person 
who  is  a  least  62  years  old.  The  term 
elderly  (senior  citizen)  also  meaiu 
individuals  with  handicaps  or 
disabilities  as  separately  defined  in  this 
section,  regardless  of  age. 

Elderly  family.  A  household  where 
the  tenant,  cotenant,  member  or 
comember  (individual)  is  a  least  62 
years  old,  disabled,  or  handicapped  as 
defined  separately  in  this  section.  An 
elderly  family  may  include  a  person(s) 
younger  than  62  years  of  age  who  is 
essential  to  the  care  and  well-being  of 
the  person  who  is  elderly,  disabled, 
and/or  handicapped.  (To  receive  an 
elderly  family  deduction,  the  person 
who  is  elderly,  or  has  disabilities  or 
handicaps  must  be  the  tenant,  cotenant, 
member  or  comember.) 

•  •        *        *        • 

*     Group  home.  Housing  that  is 
occupied  by  tenants  who  are  elderly,  or 
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have  handicaps,  or  disabilities  sharing 
living  space  within  a  rental  iinit  in 
which  a  group  home  resident  assistant 
may  be  required. 

•       •       •       •       • 

Individual  with  disability.  A  person  is 
considered  disabled  if  the  person  meets 
the  criteria  of  either  of  the  following: 

(1)  The  person  has  an  inability  to 
engage  in  any  substantial  gainful 
activity,  but  with  use  of  auxiliary  aids 
apparatus  can  otherwise  participate  in 
gainful  activity,  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  where  the  disability: 

(i)  Has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months,  or  which  can  be 
expected  to  result  in  death,  and 

(ii)  Substantially  impedes  the  ability 
to  live  independently,  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(iv)  In  the  case  of  a  sight  impaired 
person  who  is  at  least  55  years  old 
(within  the  meaning  of  sight  impairment 
as  determined  in  section  223  of  The 
Social  Security  Act],  is  unable,  because 
of  the  sight  impairment,  to  engage  in 
substantial  gainful  activity  in  which  he/ 
she  has  previously  engaged  with  some 
regularity  over  a  substantial  period  of 
time. 

(v)  Receipt  of  veteran's  benefits  or 
Social  Security  Disability  Payments  for 
disability,  whether  service  oriented  or 
otherwise,  does  not  automatically 
establish  disability. 

(2)  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability 
which: 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairment;  and 

(ii)  Was  manifested  before  age  22;  and 

(iii)  Is  likely  to  continue  indefinitely: 
and 

(iv)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care; 

(B)  Receptive  and  expressive 
language; 

(C)  Learning;  | 

(D)  Mobility; 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 
and 

(G)  Economic  self-sufficiency. 

(v)  Reflects  the  person's  neea  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care  or 
treatment,  or  for  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

Individual  with  handicap.  (1)  A 
person  with  a  physical  or  mental 
impairment  that: 


(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration:  and 

(ii)  Substantially  impedes  the  person 
or  is  of  such  a  nature  that  the  person's 
ability  to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions. 

(2)  The  term  handicap  further  means, 
with  respect  to  a  person,  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities; 
a  record  of  such  an  impairment;  or  being 
regarded  as  having  such  an  impairment. 
This  term  does  not  include  current 
illegal  use  of  or  addiction  to  a  controlled 
substance.  As  used  in  this  definition: 

(i)  Physical  or  mental  impairment 
includes: 

(A)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal;  special 
senses  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive:  genito-urinary; 
hemic  and  lymphatics;  skin;  and 
endocrine;  or 

(B)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  special  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  human  immunodeficiency 
virus  (HIV)  infection,  acquired 
immunodeficiency  syndrome  (AIDS), 
mental  retardation,  emotional  illness, 
drug  addiction  (other  than  addiction 
caused  by  current,  illegal  use  of  a 
controlled  substance)  and  alcoholism. 

(ii)  Major  life  activities  means 
functions  such  as  caring  for  one's  self, 
]}erforming  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(iii)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  of  major 
life  activities. 

(iv)  Is  regarded  as  having  an 
impairment  means: 

(A)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  another  person  as 
constituting  such  a  limitation; 

(B)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment:  or 


(C)  Has  one  of  the  impairments 
defined  in  paragraphs  (2)(i)(A)  and 
(2)(i)(B)  of  this  definition  but  is  treated 
by  another  person  as  havii^  such  an 
impairment. 

Limited  equity.  The  amount  of  funds 
which  have  accumulated  in  the 
cooperative  member's  patronage  capital 
account  (defined  in  §  1944.205)  and  as 
described  in  Exhibit  H  of  this  subpart. 

Loans  to  build  or  acquire  new  units. 
Any  initial  or  subsequent  loan  made  on 
or  after  December  IS.  1989.  to  build  or 
acquire  new  RRH  units.  Loans  luider 
this  category  may  not  be  prepaid  for  the 
term  of  the  mortgage. 

•  •        •        •       • 

Resident  assi^ant.  A  person(s) 
residing  in  a  tenant's  housing  unit  who 
is  essential  to  the  well-being  and  care  of 
person  (s)  who  are  elderly,  or  have 
handicaps  or  disabilities  residing  in  the 
unit  but  is  not  obligated  for  the  person's 
financial  support  and  would  not  be 
Uving  in  the  unit  except  to  provide  the 
needed  support  services.  While  the 
resident  assistant  may  be  a  family 
member,  the  resident  assistant  may  not 
be  a  dependent  for  tax  purposes  and  is 
not  subject  to  the  eligibility 
requirements  of  a  tenant  or  member.  A 
resident  assistant  is  not  a  chore  service 
worker.  A  resident  assistant  may 
function  in  any  type  of  housing  affected 
by  this  subpart. 

Service  agreement.  A  written 
agreement  between  the  borrower  and 
service  provider  detailing  the  specific 
service  to  be  provided,  the  cost  of  the 
service  and  length  of  time  the  service 
will  be  provided. 

Service  plan.  A  written  plan 
describing  how  services  will  be 
provided  to  a  FmHA  financed  project. 
At  a  minimum,  the  plan  must  specify 
the  services  to  be  provided,  the 
frequency  of  the  services,  who  will 
provide  the  services,  how  tenants  will 
be  advised  of  the  availability  of  services, 
and  the  staff  needed  to  provide  the 
services. 

•  •        •       *       • 

9.  Section  1944.211  (a)(6)(iv)  is 
revised  to  read  as  follows: 

11944.211    Eligibility  requirements. 

(a)-  •  • 

(6)'  •  • 

(iv)  If  the  borrower  provided  the 
initial  2  percent  operating  capital  from 
its  own  funds,  the  State  Directrar  may.  in 
accordance  with  subpart  C  of  part  1930 
of  this  chapter,  authorize  the  borrower 
to  make  a  one-time  withdrawal  &t>m 
project  funds.  The  borrower  must 
request  in  writing  the  withdrawal  after 
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2  years,  but  before  5  full  (12-month) 
borrower  fiscal  years  of  operation. 

•  •        •        •        * 

f  1944^15    [Anwoded] 

10.  Section  1944.215  is  amended  by 
adding  in  paragraph  (b)(5}  the  words 
"measures  and  practices"  at  the  end  of 
the  first  sentence;  by  revising  in 
paragraph  (b)(6)  in  the  Hrst  sentence  the 
words  "handicapped  tenants"  to  read 
"tenants  with  handicaps."  in  the  second 
sentence  the  words  "physically 
handicapped  persons"  to  read  "persons 
with  physical  handicaps,"  and  in  the 
third  sentence  the  words  "handicapped 
people"  to  read  "people  with 
handicaps";  by  revising  in  paragraph 
(b)(7)  the  words  "Amendments  Act  of 
1988"  to  read  "Act";  and  by  adding  in 
paragraph  (c)(5)(ii)  the  words  "Multiple 
Family  Housing"  before  the  word 
"Interest." 

11.  Section  1944.222  is  amended  by 
revising  the  heading  of  paragraph  (k) 
and  by  revising  paragraph  (k)(2)  to  read 
as  follows: 

11944.222   Technical,  legal,  end  other 
eervieee. 

•  •       •       •        • 

(k)  Surety  bonding  and  fidelity 
coverage. 

•  •       •        •        • 

(2)  If  the  applicant  is  an  organization, 
it  will  see  that  fidelity  coverage  is  in 
place  on  any  personnel  entrusted  with 
the  receipt,  custody  and  disbursement 
of  any  project  monies,  securities,  or 
readily  salable  property  other  than 
money  or  securities.  Fidelity  coverage 
will  faie  in  force  as  soon  as  there  are 
assets  in  the  organization  in  accordance 
with  the  provisions  described  at 
paragraph  XV  A  of  Exhibit  B  of  subpart 
C  of  part  1930  of  this  chapter. 

12.  Section  1944.224  is  amended  as 
follows: 

a.  By  revising  in  the  first  sentence  of 
paragraph  (a)(5)(iii)  the  word  "require" 
to  read  "request": 

b.  By  revising  in  the  first  sentence  of 
paragraph  (a)(5)(iv)  the  words  "need 
them  to  remain  independent"  to  read 
"request  them"; 

c  By  revising  in  the  last  sentence  of 
paragraph  (a)(7)  the  word  "IV"  to  read 
"V  D";  by  revising  in  the  last  sentence 
of  paragraph  (a)(8)  the  words  "VII C"  to 
read  "Vin  B";  by  revising  in  paragraph 
(c)(5)  the  word  "$  1944.224(a)(6)"  to 
read  "paragraph  (a)(6)";  and 

d.  By  revising  the  third  and  eighth 
sentmices  of  the  introductory  text  of  this 
section,  the  first  sentence  of  the 
introductory  text  of  paragraph  (a), 
paragraph  (a)(1),  the  fourth  sentence  of 


the  introductory  text  of  paragraph  (a)(2), 
the  first  sentence  of  paragraph  (a)(2)(i), 
the  first  sentence  of  paragraph  (a)(2)(iil), 
paragraph  (a)(2)(vi),  the  first,  second, 
third  and  fourth  sentences  of  paragraph 
(a)(4),  the  second  sentence  of  the 
introductory  text  of  paragraph  (a)(5),  the 
^rst  and  second  sentences  of  the 
introductory  text  of  paragraph  (b), 
paragraph  (b)(l)(iv),  paragraph  (b)(2), 
paragraph  (b)(7),  and  the  first  two 
sentences  of  paragraph  (c)(2)  to  read  as 
follows: 

f  1 944.224    Supplemental  requirements  for 
congregate  housing  and  group  homes. 

*  *  *  Congregate  housing  and  group 
homes  are  types  of  Section  515  RRH  that 
require  a  broader  commitment  from 
applicants  to  ensure  that  needed  and 
desired  services  will  be  provided  when 
requested  by  prospective  tenants.  •  •  • 
The  management  of  congregate  housing 
requires  supervision  of  support  services 
and  more  interaction  and  consultation 
with  tenants.  •  •  • 

(a)  Congregate  housing.  Congregate 
housing  will  create  an  environment  that 
will  assist  individuals  who  request 
services  to  maintain  their  independence 
longer  by  making  available  nutritious 
meals  and  other  services  that  can  help 
enhance  their  independence.  *  *  * 

(1)  Eligible  tenants.  Eligible  tenants 
are  described  in  §  1944.205  of  this 
subpart  and  paragraph  VI A  of  Exhibit 
J  of  subpart  C  of  part  1930  of  this 
chapter. 

(2)  *  *  *  Congregate  housing  must  be 
planned  and  developed  in  accordance 
with  Subparts  A  and  C  of  part  1924  of 
this  chapter.  •    •    • 

(i)  Applicants  must  pay  particular 
attention  to  the  site  requirements 
contained  in  §  1944.215  (r)  of  this 
subpart.  •    •    • 

(ill)  The  design  must  accommodate 
the  needs  of  the  Individuals  the  housing 
is  designed  to  serve.  •     •     • 

•        •        •        •        • 

(vi)  The  entrances  to  all  living  units 
must  be  on  a  route  accessible  to 
Individuals  with  handicaps.  Living 
units  accessible  only  via  exterior  steps 
or  interior  stairs  will  not  be  acceptable. 

(4)  Management  of  congregate 
projects.  Applicants  must  meet  the 
provisions  of  Exhibit  J  of  subpart  C  of 
part  1930  of  this  chapter  in  managing 
congregate  housing  and  are  encouraged 
to  review  Exhibit  J  before  completing  a 
loan  application.  In  addition  to  the 
elements  of  managing  a  typical  RRH 
project,  congregate  housing  requires 
increased  management  experience  and 
skills.  Delivery  of  services,  counseling 


with  tenants,  and  the  decisionmaking 
process  of  tenant  selection  add  a  unique 
dimension  to  prudent  management.  The 
success  or  failure  of  a  project  will  rely 
heavily  upon  management's  specialized 
management  and  marketing  skills  and 
abilities  and  delivery  of  services.  *  *  * 
(5)  *  *  *  Adequate  services  must  be 
oR'ered  to  assist  tenants  in  living 
independently  and  be  reasonably  priced 
to  ensure  affordability  by  very  low-  and 
low-income  tenants  of  the  tenant  base  as 
defined  in  paragraph  ID  of  Exhibit  J  of 
subpart  C  of  part  1930  of  this 
chapter.  •  •  • 

(b)  Group  homes.  Group  homes  will 
provide  housing  in  a  residential 
environment  for  individuals  capable  of 
caring  for  themselves  in  the  basic 
functions  of  everyday  living  but 
otherwise  need  the  direction  and/or 
assistance  of  a  trained  resident  assistant. 
Group  homes  may  be  designed  for 
individuals  who  are  elderly,  have 
handicaps,  or  disabilities  as  defined  in 
§1944.205  of  this  subpart.  •  *  • 

(D*  *  * 

(iv)  The  entrances  to  all  living  units 
must  be  on  a  route  accessible  to 
handicapped  {>ersons. 

(2)  Prospective  tenants  must  be 
evaluated  to  determine  if  they  meet  the     \ 
essential  eligibility  requirements  to  i 

reside  in  a  group  home.  Applicants 
should  be  guided  by  paragraph  VI B  1 
b  of  Exhibit )  of  subpart  C  of  part  1930 
of  this  chapter. 

•  •        •        •       • 

(7)  A  legal  guardian  (an  individual) 
may  execute  a  lease  agreement  on  behalf 
of  a  tenant  in  a  group  home  when  that 
tenant  does  not  possess  the  legal 
capacity  to  enter  into  a  legal  contract 
with  the  project  owner. 

•  •        •        •       • 

(c)*  •  • 

(2)  An  expanded  mailcet  area  may  be 
considered  only  when  the  additional 
communities  are  part  of  the  trade  area 
and  are  so  rural  that  they  cannot 
support  development  of  a  congregate  or 
group  home  facility.  If  an  expanded 
market  area  Is  proposed,  the  market 
study  must  establish  conclusively  that 
the  community  will  be  able  to  draw 
enough  tenants  from  the  market  area  to 
ensure  feasibility  of  the  project.  *  *  • 

•  •       •        •       • 

13.  Section  1944.235  is  amended  in 
paragraph  (h)  by  removing  the  words 
"Prerent-up  or"  in  the  beading  and  by 
revising  in  the  first  sentence  of  the 
introductory  text  the  words  "soon  after 
loan  approval"  to  read  "90  to  120  days 
prior  to  the  construction  completion 
date";  by  removing  in  the  last  sentence 
of  paragraph  (h)(1)  the  words  after  the 
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comma  and  adding  the  words  "the 
budget  and  rant  schedule  will  be  revised 
by  the  borrower  and  approved  by  the 
loan  approval  ofHcial";  by  adding  at  the 
and  of  the  first  sentence  of  paragraph 
(h)(2)  the  words  "determined  least 
likely  to  apply  for  the  available 
hou^ng";  and  by  removing  in  the  first 
sentence  of  paragraph  (h)(3)  the  words 
"anticipated  occupancy  results"  and  by 
revising  in  the  last  sentence  of 
paragraph  (h)(3)  the  words  "PmHA 
compliance  officer"  to  read  "dvil  rights 
coordinator." 

14.  Section  1944.239  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  and  by  adding  paragraph 
(d)  to  read  as  follows: 

f1»44J3»   Complaints  regarding 
diecrlmlnBtlen  In  use  and  eccupanqr  of 
RRHandRCH. 

Any  tenant/member  or  prospective 
tenant/member  seeking  occupancy  or 
use  of  RRH,  RCH  or  related  facilities 
who  believes  he/she  has  been 
discriminated  against  because  of  age. 
race,  color,  religion,  sex,  Camilial  status, 
handicap  or  national  origin  may  file  a 
complaint  in  person  with,  or  by  mail  to 
the  Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Viban  Development  (HUD). 
Washington,  DC,  20410,  or  any  HUD 
office,  or  to  the  Administrator.  FmHA. 
USDA.  Washington.  DC  20250.  If  a 
complaint  is  made  to  an  FmHA  County, 
District  or  State  Office,  it  must  be 
directed  to  the  Director  of  Equal 
Opportunity  Staff  (EOS),  National 
Office,  by  the  FmHA  employee  in 
charge  of  that  office.  When  a  complaint 
is  sent  to  FmHA-EOS  by  a  county  or 
district  office,  the  State  Director  will  be 
made  aware  of  the  complaint. 

(c)  Participants  in  FmHA's  bousing 
program  failing  to  comply  with  the 
requirements  of  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
and  the  respective  Affirmative  Fair 
Hotising  Marketing  Plan  will  make 
themselves  Uable  to  sanction  authorized 
by  law.  regulations,  agreements,  rules 
and/or  policies  governing  the  program 
pursuant  to  which  the  application  was 
made.  Victims  of  discriminatory 
housing  practices  may  seek  reparations 
from  HUD  or  by  private  lawsuit. 

(d)  All  complaints  will  be  handled  in 
accordance  with  prescribed  procedure. 

Exhibtt  A  of  SubfMrt  E  of  Put  1944— 
[Amended] 

15.  Exhibit  A  of  subpart  E  of  part  1944 
is  amended  by  revising  in  paragraph  m 
C  the  words  "Review  of  Pieapplication 


Actimi"  to  reed  "Preapplication  Review 
Action":  by  revising  in  the  third 
sentence  of  paragraph  IV  B  5  a  the  word 
"bond"  to  read  "coverage";  by  revising 
in  paragraph  IV  B  II  c  the  woras 
"Statement  of  Budget  and  Cash  Flow"  to 
read  "Multiple  Family  Housing  Project 
Budget"  and  by  adding  the  woirds  "of 
this  subpart"  after  the  word  "A-6":  by 
removing  in  paragraph  IV  16  a  (1)  the 
words  "marital  or":  and  by  revising  in 
paragraph  IV 16  b  the  words  "Exhibits 
B-10  and  B-lOA  to"  to  read  "Exhibit ) 
of." 

Exhibit  A-6  of  Subpart  E  of  Part  1944— 
[Amended] 

16.  Exhibit  A-6  of  subpart  E  of  part 
1944  is  amended  by  adding  the  words 
"Effective  Data  "  under  the 
heading. 

Exhibtt  E  of  Subpart  E  of  Part  1944— 
[Amended] 

17.  Exhibit  E  to  subpart  E  of  part  1944 
is  amended  in  paragraph  II  by  removing 
the  last  sentence. 

Subpart  L— f armera  Home 
Administration  Tenant  Grievance  and 
Appeals  Procedure 

18.  Section  1944.552(a)  is  revised  to 
read  as  follows: 

11944.552    Definitions. 

(a)  Applicant.  A  person  who  has 
submitted  an  application  for  occupancy 
in  a  RRH,  RCH,  or  LH  project,  and  is  not 
a  tenant  or  member.  This  includes 
persons  who  have  been  denied  an 
application  for  admission. 


11944.553    [Amanded] 

19.  Section  1944.5S3(e)  is  amended  by 
revising  the  words  "paragraph  XIV  B"  to 
read  "paragraph  XIV  C." 

20.  Section  1944.544(b)  is  revised  to 
read  as  follows: 

f  1 944.554    Reasons  (or  griavanee  and 


(b)  Applicant  Grievance  and  appeal 
procedure  provides  an  appeal  right  for 
a  person  whose  application  for 
admission  to  occupancy  in  an  RRH  or 
LH  project  has  been  rejected,  as  well  as 
for  a  person  who  has  been  denied  an 
application  for  admission.  This  appeal 
right  does  not  apply  to  those  persons 
who  are  clearly  not  eligible  for 
occupancy  under  FmHA  regulations. 

PART  1951— SERViaNQ  AND 
COLlfCTIONS 

21.  The  authority  citation  for  part 
1951  is  revised  to  read  as  follows: 


Aolharlly:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C  301;  7  CFR  2.23;  and  7  CFR  2.70. 

Sut>part  K— Pradatarminad 
Amortization  Schedule  Syatam  (PASS) 

22.  Section  1951.  506  is  amended  as 
follows: 

a.  By  revising  in  the  first  sentence  of 
paragraph  (a)(3)  the  word  "20th"  to  read 
"11th",  and  by  adding  the  word  "(RA)" 
after  the  word  "assistance"  in  the  last 
sentence;  by  revising  in  paragraph 
(a)(5)(i)  the  words  "for  which  payment 
is  due"  to  read  "prior  to  the  paymmt 
due  date": 

b.  By  revising  in  paragraph  (a)(SHii) 
the  words  "rental  assistance"  to  read 
"RA";  by  revising  in  paragraph  (a)(S)(iii) 
the  words  "VU  F"  to  read  "VD  F  6  c"; 

c  By  revising  in  paragraph  (c)  the 
words  "subpart  B  of  this  part"  to  read 
"subpart  B  of  part  1951  of  this  chapto-", 
and 

d.  By  revising  paragraphs  (a)(1).  (a)(2), 
and  (a)(S)(v)  and  by  adding  paragraph 
(a)(7)  to  read  as  follows: 

11951.506    Proceeaing  payments, 
(a)-  •  • 

(1)  All  payments  will  be  based  on 
tenants  occupying  the  units  as  of  the 
first  day  of  the  month  prior  to  the 
payment  due  date.  For  example,  a 
payment  due  on  July  1  is  based  on 
tenants  occupying  the  tmits  June  1.  For 
the  purposes  of  this  subpart,  the  word 
"tenant"  also  means  RQi  "member." 

(2)  The  borrower  must  deliver  all 
Forms  FmHA  1944-8,  "Tenant 
Certification,"  or  for  tenants  receiving 
Section  8  assistance,  the  acceptable 
Department  of  Housing  and  Urban 
Development  (HUD)  form  to  the  District 
Director  according  to  paragraph  VII P 1 
of  Exhibit  B  to  subpart  C  to  part  1930 
of  this  chapter.  The  District  Director 
will  date  stamp  each  certification  and 
will  verify  the  information  on  the  tenant 
certification  also  as  required  in 
paragraph  VII F  of  Exhibit  B  to  subpart 
C  of  part  1930  of  this  chapter.  The  data 
from  the  tenant  certifications  must  be 
entered  into  the  Multi-Family  Housing 
Tenant  File  System  (MTFS)  which  vdll 
calculate  the  tenant's  rent  payment 

(i)  If  the  calculations  on  the  tenant 
certification  do  not  agree  with  MTFS. 
the  District  Office  will  contact  the 
borrower/management  to  resolve  the 
discrepancy.  MTFS  calculations  %«rill  be 
used  to  calculate  interest  credit  and 
rental  assistance  due  the  boirower. 

(ii)  A  copy  of  MTFS  "Project 
Worksheet — Interest  Credit  and  Rental 
Assistance,"  an  automated  printout,  will 
be  generated  and  compared  to  the 
borrower's  Form  FmHA  1944-29. 
"Project  Worksheet  tat  Interest  Credit 


UMI 
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and  Rental  Assistance."  Only  tenants 
with  current  tenant  certifications  shown 
on  MTFS  will  be  certified  for  interest 
credit  or  rental  assistance  when 
processing  payments. 

(iii)  A  copy  of  the  monthly  MTFS 
project  worksheet  report  will  be  filed 
with  Form  FmHA  1944-29  to  document 
the  approved  subsidies. 

(ivj  At  the  borrower's  request,  a  copy 
of  the  MTFS  project  worksheet  report 
may  be  used  as  Parts  I  and  II  in  lieu  of 
Form  FmHA  1944-29.  The  District 
Office  will  provide  a  copy  of  the  MTFS 
project  worksheet  report  to  the  borrower 
about  the  20th  of  the  month.  When 
using  the  MTFS  project  worksheet 
report  as  Parts  I  and  II  of  Form  FmHA 
1944-29,  the  borrower  will  verify  the 
data,  sign  the  MTFS  project  worksheet 
report,  and  return  it  with  the  monthly 
payment  to  the  District  Office. 
Borrowers  using  the  MTFS  project 
worksheet  report  as  Part  II.  only,  will 
complete,  sign,  and  attach  Part  I  of  Form 
FmHA  1944-29  to  the  MTFS  project 
worksheet  report,  before  returning  it 
with  the  monthly  payment.  Borrowers 
with  Section  8  units  who  are  reporting 
overage  payment,  and/or  excess  HUD 
contract  rent  to  the  reserve  account  are 
required  to  complete  Part  I  of  either 
Form  FmHA  1944-29  or  the  MTFS 
project  worksheet  report. 

(5)*  •  • 

(v)  The  borrower  may  subtract  any  RA 
due  the  project  (supported  by  current 
tenant  certifications)  from  the  payment 
due  and  remit  a  "net"  pajmient. 
Calculations  supporting  the  "net" 
payment  must  be  shown  on  Part  I  of 
Form  FmHA  1944-29.  The  Finance 
Office  will  net  enough  RA  to  bring  the 
account  status  current  and  pay  any 
unpaid  overage,  late  fees,  occupancy 
surcharges,  interest  on  delinquent 
principal,  etc.,  based  on  the  payment 
reception  date.  If  the  account  is  on  or 
ahead  of  schedule  on  the  payment 
reception  date,  enough  RA  will  be 
netted  to  pay  one  full  installment  and 
any  unpaid  coverage,  occupancy 
surcharge,  interest  on  delinquent 
principal,  etc. 

(7)  Payment  input  by  FmHA  will  be 
based  on  correct  amounts  regardless  of 
the  amount  remitted  by  the  borrower. 

23.  Section  1951.507(e)  is  revised  to 
read  as  follows: 

f  1 951 .507    Maintaining  t>orrow«f  accounts. 

•        •        •        *        • 

(3)  District  Office  monitoring.  District 
Offices  should  review  each  account  at 
least  monthly  by  accessing  the 


Automated  Multi-Housing  Accounting 
System  (AMAS)  through  field  office 
terminals.  For  projects  on  PASS,  the 
Management  System  card  will  be 
flagged  with  an  orange  signal  between 
Position  "5"  and  "RRH."  Exhibit  A-1  of 
this  subpart  (available  in  any  FmHA 
office)  should  be  used  to  track 
payments. 

24.  Section  1951.510  is  amended  by 
adding  in  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(2)  the 
words  "close  of  business  oV  after  the 
words  "District  Office  by"  and  by 
revising  paragraph  (c)(1).  by 
redesignating  paragraph  (c)(3)  as  (c)(4) 
and  revising  the  newly  redesignated 
(c)(4),  and  by  adding  a  paragraph  (c)(3) 
to  read  as  follows: 

f  1951.510    Payment  application. 

*  •        •        •        • 

(c)-  •  • 

(1)  A  loan  payment  is  due  on  the  first 
day  of  a  month.  A  loan  payment  is 
considered  past  due  when  it  is  received 
on  the  second  day  or  a  subsequent  day 
through  the  close  of  business  of  the 
tenth  day  of  the  month.  A  loan  payment 
is  late  when  it  is  received  after  normal 
business  hours  of  the  tenth  day  of  the 
month,  without  regard  to  weekends, 
holidays  or  payment  transmission 
factors.  Thereafter,  a  late  fee  will  be 
charged  as  described  in  paragraphs 
(c)(2)  and  (c)(4)  of  this  section. 

(3)  A  project  is  considered  delinquent 
on  the  30th  day  of  the  month  when  any 
due  amount  is  unpaid. 

(4)  When  a  regular  PASS  payment 
continues  to  be  delinquent  on  the  first 
of  the  month  following  the  delinquent 
payment  due  date,  interest  will  be 
charged  on  the  unpaid  delinquent 
principal  at  the  note  rate  fi-om  the  date 
the  principal  was  due  until  all  regular 
payments,  recoverable  cost  charges,  late 
fees,  and  occupancy  surcharges  have 
been  paid  current  in  accordmce  with 
the  number  of  full  installments  required 
by  the  promissory  note.  This  interest 
will  be  in  addition  to  the  scheduled 
interest  of  the  regular  payment  The 
interest  on  delinquent  principal  will  be 
added  to  the  regular  payment  amount 
due  for  the  month. 

•  •        •        •        • 

25.  Section  1951.512  is  amended  by 
adding  the  phrase  "by  the  AMAS 
Coordinator"  at  the  end  of  the  last 
sentence. 

26.  Section  1951.517  is  amended  by 
revising  in  paragraph  (a)  the  words 
"will  be  converted  on  May  1, 1985"  to 
read  "was  converted",  and  by  revising 
paragraphs  (b)(3)(ii)  and  (b)(4)  to  read  as 
follows: 


f  1951.517    ConvwslonfromDIASto 
PASS. 

■        •        •        •        • 

(b)"  •  • 

(3)'  •  • 

(ii)  When  the  borrower  will  continue 
to  receive  interest  credit  following 
conversion,  the  current  interest  credit 
plan  type  will  be  passed  through  to  the 
PASS  loan.  However,  a  new  Form 
FmHA  1944-7  must  be  prepared  to 
reflect  the  PASS  payment  and  subsidy 
amount. 
•        •        •        •        • 

'  (4)  Principal  balance  to  be  converted. 
For  transfers  and  reamortizations,  the 
applicable  transfer  or  reamortization 
form  will  convert  the  account  to  PASS. 
The  principal  balance  converted  to 
PASS  will  be  established  according  to 
the  FMI  for  Forms  FmHA  1965-9, 
FmHA  1965-10,  "Information  on 
Assumption  of  Multiple  Family  Housing 
Loans."  or  FmHA  1965-16,  and  the 
following: 

(i)  For  DIAS  to  PASS  transactions 
(new  terms): 

(A)  First  of  the  month  closings:  The 
unpaid  interest,  overage,  occupancy 
surcharge  and  late  fees  accrued  through 
the  last  day  of  the  previous  month  will 
be  capitalized. 

(B)  Other  than  the  first  of  the  month 
closing:  Accrued  interest,  overage, 
occupancy  surcharge  and  late  fees 
through  the  date  of  closing  will  be 
capitalized.  An  interest  only  installment 
from  the  date  of  closing  through  the 
30th  day  of  tlie  month  will  be  collected 
from  the  transferee  and  applied  to  the 
transferee's  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rale  in  effect  for  the 
previous  borrower. 

(ii)  For  DIAS  to  PASS  transactions 
(same  terms): 

(A)  First  of  the  month  closings: 
Accrued  interest,  overage,  occupancy 
surcharge  and  late  fees  through  the  last 
day  of  the  previous  month  will  be 
collected  from  the  transferor  at  closing 
and  credited  to  the  transferor's  account 

(B)  Other  than  the  first  of  the  month 
closings:  Accrued  interest,  overage, 
occupancy  surcharge  and  latR  fees 
through  the  date  of  closing  will  be    '  . 
collected  from  the  transferor  at  closing 
and  credited  to  the  transferor's  account 
The  date  of  credit  is  the  day  before 
closing.  An  interest  only  installment 
from  the  date  of  closing  through  the 
30th  day  of  the  month  will  be  collected 
fi-om  the  transferee  and  credited  to  the 
transferee's  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rate  in  effect  for  the 
previous  borrower. 

(iii)  Reamortizations  will  elways  be 
effective  the  first  day  of  the  month. 
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Unpaid  iotersst.  including  any  unpaid 
overage,  occupancv  surcharge  and  late 
fiBes  may  be  capitalized  as  follows:  DIAS 
to  PASS  transactions,  through  the  last 
day  of  the  previous  month;  PASS  to 
PASS  transactions,  through  the  30th  day 
of  the  {Hwious  month. 

(iv)  Audit  receivables  may  not  be 
transfierred  or  reamortizad.  They  will  be 
established  as  a  "CoUecticm  Ooily" 
account  for  the  transferor  and  must  be 
collected  or  chaiged  off. 


ExMMtBof  Subpart  K  of  Part  1951— 
[Ainandadj 

27.  Exhibit  B  of  subpart  K  of  part  1951 
is  amended  in  the  last  sentence  of 
paragraph  XV  C  by  revising  the  words 
"Vn  F  5  b"  to  read  "VH  F  6  c." 


PART  196»-4)EAL  PROPERTY 

28.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

AMtlMriljr:  7  VS.C.  1989: 42  U.S.C  1480: 
5  U.S.C  301: 7  CFR  2.23  and  2.7a 

Subpart  6 — Sacudty  Servicing  for 
Multiple  Housing  Loans 

i19S5.61    (Amanded] 

29.  Section  1965.61  is  amended  in  the 
introductory  text  of  paragraph  (e)(2)  by 
removing  the  words  "laundries, 
commissary  stores"  and  by  revising  in 
paragraph  (e)(2)(iv)  the  words  "1  year" 
to  read  "3  years." 

ilWS.65    [Amanded] 

30.  Section  1965.65  is  amended  in 
paragraph  (b)(ll)  by  revising  the  word 
"S  1930.124"  to  read  "S  1930.122." 


Subpart  E—Prspaymanl  and 
Displacamant  Pravanlion  of  MuM- 
FamUy  Housing  Loana 

11965.204    [Amended] 

31.  Section  1965.204(b)  is  amended  in 
the  first  sentence  by  revising  the  words 
"paragraphs  IV  C  and  V  B"  to  read 
"paragraph  IV  B." 

f19SS.214   (Amended] 

32.  Section  ig65.214(f)(2)  is  amended 
in  the  first  sentence  by  revising  the 
word  "IV  A  2  e"  to  read  "IV  A  2  d." 

Dated:  July  2, 1993. 
BobNaA. 

Undenecntaryfor  Small  Community  and 
Rural  Denlopmeat 

(PR  Doa  •S-17299  Filed  7-29-93;  8:45  am) 
aajJNQ  COOC  S41»47-M 
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Part  III 

Department  of 
Education  

34  CFR  Part  303 

Early  Intervention  Program  for  Infants 

and  Toddlers  With  Disabilities;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34CFRPwt303 
PWI1S20-AA97 

Early  Intorvtntlon  Program  for  Infanta 
and  Toddiara  With  Diaabilttiaa 

AGENCY:  Department  of  Education. 
ACnON:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  that  govern  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  with  Disabilities.  These  final 
regulations  are  needed  to  implement  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1991.  The 
regulations  incorporate  statutory 
changes  and  provide  rules  for  applying 
for  and  spending  Federal  funds  under 
this  program. 

EFFECTIVE  DATE:  These  regulations  take 
effiact  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  en^ective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effiactive  date  will  be  published  in  the 
Federal  Register. 

FURTHER  MFORMATION  COiaACT:  Peggy 
Cvach  or  Bobbi  Stettner-Eaton.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Switzer  Building,  rooms 
4609  and  4618,  respectively), 
Washington.  DC  20202-2732, 
Telephone:  (202)  205-9807  and  (202) 
205-8828,  resf>ectively.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-B339  between  8  a.m.  and  8 
p.m..  Eastern  time  Monday  through 
Friday. 

SUPPI.EMENTARY  MFORMATKM:  These 
regulations  implement  the  Individuals 
with  Disabilities  Education  Act 
Amendments  of  1991,  Pub.  L.  102-119 
(enacted  October  7, 1991),  as  that  statute 
affects  the  program  authorized  by  Part  H 
of  the  Individuals  with  Disabilities 
Education  Act.  The  1991  amendments 
to  the  Part  H  program  were  enacted  to 
promote  a  seamless  system  of  services 
for  children  with  disabilities  from  birth 
through  Rve  years  of  age  and  their 
families. 

The  amendments  to  Part  H  are  an 
important  step  forward  in  addressing 
the  National  Education  Goals.- 
Specifically,  the  amendments  address 
Goal  1,  that  all  children  will  start  school 
ready  to  learn. 

On  May  1, 1992.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Part  H 


program  in  the  Federal  Register  (57  FR 
18986).  This  document  included  a 
summary  of  (1)  the  major  provisions  of 
the  1991  statutory  amendments  that 
were  incorporated  in  the  NPRM,  (2) 
regulations  proposed  to  implement 
those  statutory  provisions,  and  (3)  other 
regulations  proposed  to  update,  clarify, 
and  in  other  ways  improve  the  rules  for 
the  Part  H  program.  See  57  FR  18986- 
18990. 

Ma)or  Changes  in  the  Regulations 

The  major  differences  between  the 
NPRM  and  these  Rnal  regulations  are 
the  following: 


Section  303.12 
Services 


Early  Intervention 


The  definition  of  "assistive 
technology  services"  in  paragraph  (d)(1) 
of  this  section  has  been  revised  to 
conform  the  language  to  the  scope  of  the 
Part  H  program.  Paragraph  (d)(l)(vi)  has 
been  revised  (1)  to  delete  references  to 
"education  or  rehabilitation"  services 
and  substitute  "early  intervention" 
services,  and  (2)  to  delete  references  to 
the  employment  of  the  individuals  with 
disabilities  served  by  the  program. 

In  the  deRnilion  of  "physical 

therapy,"  paragraphs  (d)(9)  (ii)  and  (iii) 
have  been  amended  to  add  references  to 
"treatment"  and  to  services  to 
"compensate  for"  functional  problems 
in  order  to  encompass  physical  therapy 
for  children  whose  conditions  can  be 
neither  prevented  nor  alleviated. 

Section  303.16    Infants  and  Toddlers 
With  Disabilities 

Note  1  after  the  text  of  this  section 
relates  to  children  who  need  early 
intervention  services  because  they  have 
"a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  developmental  delay."  The 
proposed  language  of  Note  1  has  been 
amended  by  striking  the  second 
paragraph,  relating  to  a  combination  of 
factors.  Only  children  who  have  one  or 
more  conditions  that,  considered 
separately,  have  a  high  probability  of 
resulting  in  developmental  delay  fall 
within  the  quoted  language,  as  is  the 
case  under  current  regulations. 

Note  2  after  the  text  of  §  303.16  relates 
to  children  who  are  at  risk  of  having 
substantial  developmental  delays  if 
early  intervention  services  are  not 
provided  and  who  may  be  served  at  a 
State's  discretion.  Proposed  Note  2  is 
amended  by  referring  to  biological  and 
"environmental"  rather  than  "other" 
identifiable  factors  that  place  infants 
and  toddlers  at  risk. 


Section  303.148    Transition  to 
Preschool  Programs 

Paragraph  (b)(2)  of  this  section  has 
been  revised  to  provide  that  the 
statutorily-required  conference  among 
the  lead  agency,  the  family,  and  the 
local  educational  agency  or  unit  must  be 
convened  at  least  90  days  before  the 
child's  third  birthday  or,  if  earlier,  the 
date  on  which  the  child  is  eligible  for 
the  Part  B  preschool  prognin  under 
State  law. 

Section  303.321     Comprehensive  Child 
Find  System 

Paragraph  (c)(1)  of  this  section,  which 
lists  some  programs  that  may  locate  and 
identify  children  in  need  of  early 
intervention  services,  has  been  revised 
to  add  a  reference  to  the  Supplemental 
Security  Income  program  under  Title 
XVI  of  the  Social  Security  Act. 

Section  303.342    Pmcedures  for  IFSP 
Development,  Review,  and  Evaluation 

Paragraph  (e)  of  this  section  has  been 
revised  to  clarify  that  if  parents 
withdraw  consent  to  a  particular  early 
intervention  service  after  first  providing 
consent,  that  service  may  not  be 
provided.  In  addition,  a  parallel  change 
has  been  made  in  §  303.405 — Parent 
right  to  decline  service. 

Section  303.344    Content  of  an  IFSP 

Paragraph  (e)(l)(ii)  of  this  section  has 
been  revised  to  require  that  the  IFSP 
include,  for  the  non-required  services 
that  are  listed  in  that  document,  either 
the  funding  sources  to  be  used  in  paying 
for  those  services  or  the  steps  that  will 
be  taken  to  secure  them  through  public 
or  private  sources.  A  conforming  change 
has  been  made  to  the  language  in  the 
note  following  §  303.13. 

Section  303.404    Parent  Consent 

Note  2  following  the  text  of  this 
section  has  been  revised  to  clarify  that 
a  public  agency  may  initiate  procedures 
to  challenge  a  parent's  refusal  to  consent 
to  the  child's  initial  evaluation  and,  if 
successful,  permit  the  evaluation  to 
proceed. 

Section  303.510 
Procedures 


Adopting  Complaint 


This  section  has  been  revised  to  allow 
the  lead  agency  to  provide  that  all 
complaints  must  be  filed  with  it  or  that 
complaints  may  also  be  filed  with 
another  public  agency  subject  to  a  right 
of  appeal  to  the  lead  agency. 
Conforming  changes  have  been  made  to 
the  note  following  this  section,  to 
§  303.511,  and  to  $  303.512(a).  In 
addition,  the  reference  to  an 
independent  on-site  investigation  in 
S  303.512(a)(1)  has  been  expanded  to 
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includ*  th*  malarial  in  pnipossd 
§  303.StO(c)  cancatning  Bicfa  m 
investigatian.  Finally.  §  303.512  has 
bem  laviaed  to  pcovida  clarificatiaiu 
that  paedd:  tkoaa  in  §  300.661  of 
regulations,  adoptad  en  Septembw  29s 
1992  (57  FR  44794. 44829).  under  Part 
B  of  the  Act 

Section  30S.520   Policies  Related  to 
Payment  of  Services 

The  final  regulations  do  not  incUide 
the  requirement  in  proposed  paragraph 
(b)(^i)  of  Ais  sectioR  that  a  State  that 
determines  not  to  charge  faes  for  early 
intervention  sarvicee  include  an 
explanation  for  this  datermination  in  it» 
policies.  The  raquireniant  in  proposed 
paragraph  (bH4Hi).  which  is  taken  from 
currant  §  303.19.  is  retained  with 
conforming  editorial  changes. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Sacratary's 
invitation  in  the  NPRKd,  173  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  th«  changes  that  have 
been  made  in  the  regulations  since 
publication  of  theNFRM  is  published  as 
an  appendix  to  these  final  regulations. 
CommentB  on  provisions  outside  Ae 
scope  of  tile  proposed  regulations  will 
be  considered  in  any  fiitiire  rofemaking 
for  the  Part  H  program. 

Inlagpwemmantal  Kariawr 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  ordier  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
fedecalism  by  relying  on  tha  processes 
devefoped  by  State  and  local 
govenunants  for  coordination  and 
review  of  proposed  Fednal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  pro-am. 

List  of  Sabjecta  in  34  C7R  Part  303 

Education.  Education  of  individuals 
with  disabilities.  Programs-Education, 
Medical  personnel.  State  educational 
agencies. 

Dated:  May  6. 1993. 
KkhardW.iyay. 

Secretary  of  Education. 

(Catalog  of  Federaf  Domestic  Assistance 
Number  64.181,  Early  Intervention  ProgFams 
for  Infants  and  Toddlers  with  Disabilities) 

The  Secretary  amends  title  34  of  the 
Coda  of  Federal  Regulations  by  revising 
part  303  to  read  aa  follows: 


PART  399— GARLT  IWfLHVtNTION 
PROGRAM  FOR  INFANTS  AND 
TOOOLERS  Wrm  nSABIUTIES 

SubfMrt  A— Ganaral 

PurpoM.  ntgiWKty,  and  Olhor  General 
Proviiions 

303.1  Purpose  of  the  early  intervention 
program  for  infants  and'  toddlers  with 
disabilities. 

303. 2  Eligible  recipients  of  an  award. 

303.3  Activities  ttut  may  be  supported 
under  this  part. 

303.4  Limitation  on  eligible  children. 

303.5  Applicable  regulations. 

Definitions 


303.6 

Act 

303.7 

Children. 

303.8 

Council 

303.9 

Days. 

303.10 

Developmental  delay. 

303.11 

Earlv  intervention  program. 

303.12 

Early  intervention  sef»ices. 

303.13 

Health  services. 

303.14 

IFSP. 

303.15 

Include;  including. 

303.16 

Infants  and  toddlers  with 

disabilities. 

303.17 

Multidisciplinaiy. 

303.18 

Parent. 

303.19 

Polidss. 

303.20 

Public  agency. 

303.21 

Qualified 

303.22 

Service  coordination  (case 

ma 

nagement). 

303.23 

State. 

303.24 

EDGAR  deffnltions  that  appfy. 

303.144    Asauiam^  lagainflng  use  of  fbnda. 
a09.M5    DeeoipttoB  of nie-of fandy. 

303.146  Information  about  public 
participation. 

303.147  Equitable  distribution  of  resources. 

303.148  Transition  to  preschool  programs. 

Specific  Applicat 
One  Ttvou)^  Fwa  I 

303.149  Application  requirements  Ibr the 
first  and  second  years. 

303.150  Third  year  applications. 

303.151  Warverofthe  policy  adoption 
requirement  for  the  third  year. 

303.152  Fourth  year  applications. 

303.153  States  with  mandates  as  of 
Septsmbar  1. 1916,  to  serve  diildren 
with  disabilities  firom  birth. 

303.154  Application*  for  year  five  and  aach 
year  thereafter. 

303.155  Differential  funding. 


Subpart  B— Stair  Application  far  a  Grant 

General  Retpiirenients 

303.100  Conditions  of  assistance. 

303.101  How  the  Secretary  disapproves  a 
Slate's  application  or  statement  of 
assurances. 

Public  Partkrqiiatioa 

303.110  General  requirements  and 
timelines  for  public  participation. 

303.111  Notice  of  public  beadngs  and 
opportunity  to  comment. 

303.112  Public  hearings. 

303.113  Reviewing  and  reporting  on  public 
comments  received. 

Statement  of  Assurances 

303.120  General. 

303.121  Reports  and  records. 

303.122  Control  of  funds  and  property. 

303.123  Prohibition  against  conuninj^ing. 

303.124  Prohibition  against  supplanting. 

303.125  Fiscal  control. 

303. 126  PaytH'  of  last  resort. 

303.127  Assurance  regarding  expenditure  of 
funds. 

303.128  Traditionally  underserved  groups. 

General  Requiiementi  for  a  State 
Application 

303.140  General. 

303.141  biformation  about  the  Council. 

303.142  Designationof  lead  agency. 

303.143  Designation  regarding  financial 
responsibility. 


Components  of  a 

AppUcatioB 

Five,  and  Thereafter 

303.160  Minimum  components  of  a 
statewide  system. 

303.161  State  definition  ordevelopmantal 
delay. 

303.162  Central  directory. 

303.163  Tintatablea  torsarwing  eligiUo 
children. 

303.164  Public  awannass  program. 

303.165  Comprehensive  child  find  system. 

303.166  Evaluation,  assessment,  and  non- 
discriminatory procedures. 

303.167  Individualized  family  service 
plans. 

303 . 1 68  Com  prehensive  system,  of 
personnel  development  (CSPD). 

303.169  Personnel  standards. 

303.170  Ptocedural  safeguards. 

303.171  Supervision  and  monitoring  of 
programs. 

303.172  Lead  agency  procedures  for 
resolving  complaints. 

303.173  Policies  and  procedures  related  to 
financial  matters. 

303. 1 74  IntBEagency  ayvements;  resolution 
of  individuad  disputes. 

303 .175  Policy  for  contracting  or  otherwiaa 
arranging  for  services. 

303.176  Data  collection. 

Participation  by  the  Secretary  of  tha  bitarior 

303.180    PaymenUtothaSecietafyofthe 
Interior  for  Indian  tribes  and  tribal 
organizations. 

Subpart  C— Procaduraa  for  MaUng  Granta 
toStataa 

303.200    Formula  for  State  allocations. 
303 .  201    Distribution  of  allotments  from 

non-participating  States. 
303 .  202    Min  imum  grant  that  a  State  may 

receive. 
303 .  203    Paymerrts  to  the  Secretary  of  ttio 

Interior. 

303.204  Payments  to  the  jurisdictions. 

303.205  Diffierential  funding  grants. 
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•yalMn  of  Early 


303.300  State  eligibility  criteria  and 
procedures. 

303.301  Central  directory. 

303.302  Timetables  far  aervinf  eligible 
children. 

UntilkadoB  and  EvafautiMi 

303.320  Public  awareness  program. 

303.321  Comprehensive  child  find  system. 

303.322  Evaluation  and  assessment. 

303.323  Non-discriminatory  procedures. 

liidividwUnd  Fandly  SOTvke  Plana  (IFSPs) 

303.340  General. 

303.341  Meeting  the  IFSP  requirements  for 
years  four  and  five. 

303.342  Procedures  for  IFSP  development, 
review,  and  evaluation. 

303.343  Participants  in  IFSP  meetings  and 
periodic  reviews. 

303.344  Content  of  an  IFSP. 

303.345  Provision  of  services  before 
evaluation  aad  assessment  are 
completed. 

303.346  Responsibility  and  accountability. 


I  Ttainiag  aad  Standards 

303.360  Comprehensive  system  of 
personnel  development 

303.361  Personnel  standards. 

Subpart  E—Prooadural  Safaguards 


303.400  General  responsibility  of  lead 
agency  for  procedural  safsguards. 

303.401  Definitions  of  consent,  native 
language,  and  personally  identifiable 
information. 

303.402  Opportunity  to  examine  records. 

303.403  Prior  notice;  native  language. 

303.404  Parent  consent 

303.405  Parent  right  to  decline  service. 

303.406  Surrogate  parents. 

lapaitial  Precediiraa  he  laaolving 
ladMdaal  Child  Coaiplaiiai 

303.420  Administrative  resolution  of 
individual  child  complaints  by  an 
impartial  decision-maker. 

303.421  Appointment  of  an  impartial 
jMrson. 

303.422  Parent  rights  in  administrative 
{voceedings. 

303.423  Convenience  of  proceedings; 
timelines.  i 

303.424  Civil  action.  ' 

303.425  Status  of  a  child  during 
proceedings.  i 

Coafidcnlialily 

303.460    Confidentiality  of  infioimation. 

I  AflkMniatrailoi  i 


303.500  Lead  agency  establishment  or 
designation. 

303.501  Supervision  and  monitoring  of 
programs. 
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Lsad  Agency  Procedures  for  Resolving 
Coaplainls 

303. 510  Adopting  complaint  procedures. 

303.511  An  organization  or  individual  may 
file  a  complaint. 

303.512  Minimtmi  State  complaint 
procedures. 

Policies  and  Procedures  ReUled  to  Financial 
Matters 

303.520  Policies  related  to  payment  for 
services. 

303.521  Fees. 

303.522  Identification  and  coordination  of 
resources. 

303.523  Interagency  agreements. 

303.524  Resolution  of  disputes. 

303.525  Delivery  of  services  in  a  timely 
manner. 

303.526  Policy  for  contracting  or  otherwise 
arranging  for  services. 

303.527  Payor  of  last  resort. 

303.528  Reimbursement  procedure. 

Reporting  Requirements 

303.540    DaU  collection. 

Use  of  Fonda  for  Slate  Administration 

303.560    Use  of  funds  by  the  lead  agency. 

Subpart  O-Stata  intoragancy  Coordinating 
CouncN 


General 

303.600 
303.601 
303.602 
303.603 
303.604 


Establishment  of  Council. 

Composition. 

Use  of  funds  by  the  Council. 

Meetings. 

Conflict  of  interest 


Functions  of  the  Council 

303.650  General. 

303.651  Advising  and  assisting  the  lead 
agency  in  its  administrative  duties. 

303.652  Applications. 

303.653  Transitional  services. 

303.654  Annual  report  to  the  Secretary. 

Existing  Councils 

303.670    Use  of  existing  councils. 

AuAority:  20  U.S.C.  1471-1485.  unless 
otherwise  noted. 

Subpart  A— General 

Purpoaa.  Eligibility,  and  Other  General 
Provisions 

f  303.1    Purpoaa  of  the  early  intarvantion 
program  for  Infants  and  toddiara  with 
disabiiltiaa. 

The  purpose  of  this  part  is  to  provide 
financial  assistance  to  States  to^ 

(a)  Develop  and  implement  a 
statewide,  comprehensive,  coordinated, 
multidisdplinary.  interagency  program 
of  early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families: 

(b)  Facilitate  the  coordination  of 
payment  for  early  intervention  services 
from  Federal,  State,  local,  and  private 
sources  (including  public  and  private 
insurance  coverage); 

(c)  Enhance  the  States'  capacity  to 
provide  quality  early  intervention 


services  and  expand  and  improve 
existing  early  intervention  services 
being  provided  to  infants  and  toddlers 
with  disabilities  and  their  families;  and 
(d)  Enhance  the  capacity  of  State  and 
local  agencies  and  service  providers  to 
identify,  evaluate,  and  meet  the  needs  of 
historically  underrepresented 
populations,  particularly  minority,  low- 
income,  inner-city,  and  rural 
populations. 

(Authority:  20  U.S.C  1471) 

•303.2    EligRHaracipiantaof  an  award. 

Eligible  recipients  include  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Secretary  of  the  Interior,  and  the 
following  jurisdictions:  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palau  (until  the  Compact  of 
Free  Association  with  Palau  takes  effect 
pursuant  to  section  101(a)  of  Pub.  L.  99- 
658). 

(Authority:  20  U.S.C  1401(a)(6),  1484) 

1303.3    Acthrltiea  that  may  be  aupportad 
under  ttiia  part 

Funds  under  this  part  may  be  used  for 
the  following  activities: 

(a)  To  plan,  develop,  and  implement 
a  statewide  system  of  early  intervention 
services  for  diildren  eligible  imder  this 
part  and  their  families. 

(b)  For  direct  services  for  eligible 
children  and  their  families  that  are  not 
otherwise  provided  from  other  public  or 
private  sources. 

(c)  To  expand  and  improve  on 
services  for  eligible  children  and  their 
fomilies  that  are  otherwise  available, 
consistent  with  §  303.527. 

(d)  To  provide  a  free  appropriate 
public  education,  in  acconiance  with 
Part  B  of  the  Act,  to  children  with 
disabilities  from  their  third  birthday  to 
the  beginning  of  the  following  school 
year. 

(Authority:  20  U.S.C  1473, 1479) 

f  303.4    Umltation  on  eligibte  cMMran. 

This  part  303  does  not  apply  to  any 
child  with  disabilities  receiving  a  free 
appropriate  public  education,  in 
accordance  with  34  CFR  part  300,  with 
funds  received  under  34  CFR  part  301. 
(Authority:  20  U.S.C  1419(g)) 

f  303.5    Appticabia  ragulationa. 

(a)  The  .following  regulations  apply  to 
this  part: 

(IJThe  Education  Department 
General  Administrative  Regulations 
(EDGAR),  including— 

(i)  Part  76  (State  Administered 
Programs),  except  for  §  76.103: 

(ii)  Part  77  (Definitions  that  Apply  to 
Department  Regulations); 
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(iii)  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities): 

(iv)  Part  80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments); 

(v)  Part  81  (Grants  and  Cooperative 
Agreements  under  the  General 
Education  Provisions  Act — 
Enforcement); 

(vi)  Part  82  (New  Restrictions  on 
Lobbying); 

(vii)  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Work  Place  (Grants));  and 

(viii)  Part  86  (Drug-Free  Schools  and 
Campuses). 

(2)  The  regulations  in  this  part  303. 

(3)  The  following  regulations  in  34 
CFR  part  300  (Assistance  to  States  for 
Children  withrDisabilities  Program): 
§§  300.560  through  300.576.  and 

SS  300.581  through  300.586. 

(b)  In  applying  the  regulations  cited  in 
paragraphs  (a)(l]  and  (a)(3)  of  this 
section,  any  reference  to— 

(1)  State  educational  agency  means 
the  lead  agency  under  this  part; 

(2)  Special  education,  related 
services,  free  appropriate  public 
education,  free  public  education,  or 
education  means  "early  intervention 
services"  under  this  part; 

(3)  Participating  agency,  when  used  in 
reference  to  a  local  educational  agency 
or  an  intermediate  educational  agency, 
means  a  local  service  provider  under 
this  part: 

(4)  Section  300.128  means  §§303.164 
and  303.321;  and 

(5)  Section  300.129  means  §  303.460. 

(Authority:  20  U.&C  1401-1418. 1420. 1483) 
DefinitioiM 

Note:  Sections  303.6-303.24  contain 
definitions,  including  a  definition  of  "natural 
environments"  in  $  303.12(b)(2),  that  are 
used  throughout  these  regulations.  Other 
terms  are  defined  in  the  specific  subparts  in 
which  they  are  used.  Below  is  a  list  of  those 
temis  and  the  specific  sections  in  which  they 
are  defined: 

Appropriate  professional  requirements  in 
the  State  (S  303.361(a)(1)) 

Assessment  ($  303.322(b)(2)) 

Consent  (S  303.401(a)) 

Evaluation  ($  303.322(bNl)) 

Frequency  and  intensity  (§  303.344(dM2Mi)) 

Highest  requirements  in  the  State 
applicable  to  a  profession  or  discipline 
(S303.361)(a)(2)) 

Individualized  Cunily  service  plan  and 
IFSP(S  303.340(b)) 

Impartial  (S  303.421(b)) 

Location  (§  303.344(d)(3)) 

Method  (S303.344(d)(2Mii)) 

Native  language  (S  303.401(b)) 

Personally  identifiable  (§  303.401(c)) 


Primary  referral  sources  ($  303.321(d)(3)) 
Profession  or  discipline  (§  303.361(a)(3)) 
Special  definition  of  "aggregate  amount" 

($  303.200(b)(1)) 
Special  definition  of  "infants  and  toddlers" 

(5303  200(b)(2)) 
Special  definition  of  "State" 

(S  303.200(b)(3)) 
State  approved  or  recognized  certification, 

licensing,  registration,  or  other  comparable 

requirements  ($  303.361(2)(^.)) 

f  303.6    Act 

As  used  in  this  part.  Act  means  the 
Individuals  with  Disabilities  Education 
Act. 

(Authority:  20  U.S.C.  1400) 

1303.7    Children. 

As  used  in  this  part,  children  means 
"infants  and  toddlers  with  disabilities" 
as  that  term  is  deRned  in  §  303.16. 

(Authority:  20  U.S.C.  1472(1)) 

f303J    Council. 

As  used  in  this  part.  Council  means 
the  State  Interagency  Coordinating 
Council. 

(Authority:  20  U.S.C  1472(4)) 

1303.9  Days. 

As  used  in  this  part,  days  means 
calendar  days. 

(Authority:  20  U.S.C  1471-1485) 

1303.10  Developmental  delay. 

As  used  in  this  part,  developmental 
delay  has  the  meaning  given  to  that  term 
by  a  State  under  §  303.300. 

(Authority:  20  U.S.C  1472(3)) 

1 303.1 1  Early  Intervention  program. 

As  used  in  this  part,  early  intervention 
program  means  the  total  effort  in  a  State 
that  is  directed  at  meeting  the  needs  of 
children  eligible  under  this  part  and 
their  fomilies. 

(Authority:  20  U.S.C  1471-1485) 

1303.12  Early  Intervention  eervlces. 

(a)  General.  As  used  in  this  part,  early 
intervention  services  means  services 
that— 

(1)  Are  designed  to  meet  the 
developmental  needs  of  each  child 
eligible  under  this  part  and  the  needs  of 
the  family  related  to  enhancing  the 
child's  development; 

(2)  Are  selected  in  collaboration  with 
the  parents; 

(3)  Are  provided — 

(i)  Under  public  supervision; 

(ii)  By  qualified  personnel,  as  deHned 
in  §  303.21,  including  the  types  of 
personnel  listed  in  paragraph  (e)  of  this 
section; 

(iii)  In  conformity  with  an 
individualized  family  service  plan;  and 

(iv)  At  no  cost,  unless,  subject  to 
S  303.S20(b)(3).  Federal  or  State  law 


provides  for  a  system  of  payments  by 
families,  including  a  schedule  of  sliding 
fees;  and 

(4)  Meet  the  standards  of  the  State, 
including  the  requirements  of  this  part. 

(b)  Natural  environments.  (1)  To  the 
maximtmi  extent  appropriate  to  the 
needs  of  the  child,  early  intervention 
services  must  be  provided  in  natural 
environments,  including  the  home  and 
community  settings  in  which  children 
without  disabilities  participate. 

(2)  As  used  in  paragraph  (b)(1)  of  this 
section,  natural  environments  means 
settings  that  are  natural  or  normal  for 
the  child's  age  peers  who  have  no 
disability. 

(c)  General  role  of  service  providers. 
To  the  extent  appropriate,  service 
providers  in  each  area  of  early 
intervention  services  included  in 
paragraph  (d)  of  this  section  are 
responsible  for — 

(1)  Consulting  with  parents,  other 
service  providers,  and  representatives  of 
appropriate  community  agencies  to 
ensure  the  effective  provision  of 
services  in  that  area: 

(2)  Training  parents  and  others 
regarding  the  provision  of  those 
services:  and 

(3)  Participating  in  the 
multidisciplinary  team's  assessment  of  a 
child  and  the  child's  family,  and  in  the 
development  of  integrated  goals  and 
outcomes  for  the  individualized  family 
service  plan. 

(d)  Types  of  services:  definitions. 
Following  are  types  of  services  included 
under  "early  intervention  services," 
and,  if  appropriate,  definitions  of  those 
services: 

(1)  Assistive  technology  device  means 
.  any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  the  functional 
capabilities  of  children  with  disabiUties. 
Assistive  technology  service  means  a 
service  that  directly  assists  a  child  with 
a  disability  in  the  selection,  acquisition. 
or  use  of  an  assistive  technology  device. 
Assistive  technology  services  include— 

(i)  The  evaluation  of  the  needs  of  a 
child  with  a  disability,  including  a 
functional  evaluation  of  the  child  in  the 
child's  customary  environment; 

(ii)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  children  with 
disabilities; 

(iii)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing 
assistive  technology  devices; 

(iv)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
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as  those  sssodated  with  existing 
education  and  rehabilitation  plans  and 
proeranis: 

(v)  Training  or  technical  assistance  for 
a  child  with  disahilitiee  or.  if 
apmopriate.  that  child's  faraily:  snd 

(vi)  lYaining  or  technical  assistance 
for  professionals  (including  individuals 
providing  early  intervention  services)  or 
other  individuals  who  provide  services 
to  or  are  otherwise  substantially 
involved  in  the  ma)Qr  life  functions  of 
individuals  with  disabilities. 

(2)  Audiology  includes — 

(i)  Identification  of  children  with 
auditory  impairment,  using  at  risk 
criteria  and  appropriate  audiologic 
screening  techniques; 

(ii)  Determination  of  the  range,  nature, 
and  degree  of  hearing  loss  and 
communication  functions,  by  use  of 
audiological  evaluation  procedures: 

(iii)  Referral  for  medical  and  other 
services  necessary  for  the  habilitation  or 
rehabilitation  of  children  with  auditory 
imjpairment; 

uv)  Provision  of  auditory  training. 
aural  rehabilitation,  speech  reading  and 
listening  device  orientation  and 
training,  and  other  services: 

(v)  Provision  of  services  for 
prevention  of  hearing  loss:  and 

(vi)  Determination  of  the  child's  need 
for  individual  amplification,  including 
selecting,  fitting,  and  dispensing 
appropriate  listening  and  vibrotactile 
devices,  and  evaluating  the  effectiveness 
of  those  devices. 

(3)  Family  training,  counseling,  and 
home  visits  means  services  provided,  as 
appropriate,  by  social  wrorkers, 
psychologists,  and  other  qualified 
personnel  to  assist  the  family  of  a  child 
eligible  under  this  part  in  understanding 
the  special  needs  of  the  child  and 
enhancing  the  child's  development. 

(4)  Health  services  (See  S  303.13). 

(5)  Medical  services  only  for 
diagnostic  or  evaluation  purposes 
means  services  provided  by  a  licensed 
physician  to  determine  a  child's 
developmental  status  and  need  for  early 
intervention  services. 

(6)  Nursing  services  includes — 

(i)  The  assessment  of  health  status  for 
the  purpose  of  providing  nursing  care, 
including  the  identification  of  patterns 
of  human  response  to  actual  or  potential 
health  problems: 

(ii)  Provision  of  nursing  care  to 
prevent  health  problems,  restore  or 
improve  functioning,  and  promote 
optimal  health  and  dievelopment;  and 

(iii)  Administration  of  medications, 
treatments,  and  regimens  prescribed  by 
a  licensed  physician. 

(7)  Nutrition  services  includes — 
(i)  Conducting  indi^ual  assessments 


UMI 


(A)  Nutritional  history  and  dietary 
intake; 

(B)  Anthropometric,  biochemical,  and 
clinical  variables: 

(C)  Feeding  skills  and  feeding 
problems;  and 

(D)  Food  habits  and  food  preferences: 
(ii)  Developing  and  monitoring 

appropriate  plans  to  address  the 
nutritional  needs  of  children  eUgible 
under  this  part,  based  on  the  findings  in 
paragraph  (d)(7)(i)  of  this  section;  and 
(iii)  Making  referrals  to  appropriate 
commimity  resources  to  carry  out 
nutrition  goals. 

(8)  Occupational  therapy  includes 
services  to  address  the  functional  needs 
of  a  child  related  to  adaptive 
development,  adaptive  behavior  and 
play,  and  sensory,  motor,  and  fK>stural 
development.  These  services  are 
designed  to  improve  the  child's 
functional  ability  to  perform  tasks  in 
home,  school,  and  community  settings, 
and  include — 

(i)  Identification,  assessment,  and 
intervention; 

(ii)  Adaptation  of  the  environment, 
and  selection,  design,  and  fabrication  of 
assistive  and  orthotic  devices  to 
facilitate  development  and  promote  the 
acquisition  of  functional  skills;  and 

(iii)  Prevention  or  minimization  of  the 
impact  of  initial  or  future  impairment, 
delay  in  development,  or  loss  of 
functional  ability. 

(9)  Physical  therapy  includes  services 
to  address  the  promotion  of 
sensorimotor  function  through 
enhancement  of  musculoskeletal  status, 
neurobehavioral  organization, 
perceptual  and  motor  development, 
cardiopulmonary  status,  and  effective 
environmental  adaptation.  These 
services  include — 

(i)  Screening,  evaluation,  and 
assessment  of  infants  and  toddlers  to 
identify  movement  dysfunction; 

(ii)  Obtaining,  interpreting,  and 
integrating  informaaon  appropriate  to 
program  planning  to  prevent,  alleviate, 
or  compensate  for  movement 
dysfunction  and  related  functional 
problems;  and 

(iii)  Providing  individual  and  group 
services  or  treatment  to  prevent, 
alleviate,  or  compensate  for  movement 
dysfunction  and  related  functional 
problems. 

(10)  Psychological  services  includes — 
(i)  Administering  psychological  and 

developmental  tests  and  other 
assessment  procedures; 
(ii)  biterpreting  assessment  results: 
(iii)  Obtaining,  integrating,  and 
interpreting  information  about  child 
behavior,  and  child  and  femily 
conditions  related  to  learning,  mental 
health,  and  development;  and 


(iv)  Planning  and  managing  a  program 
of  psychological  services,  including 
psychological  counseling  for  children 
and  parents,  family  coimseling, 
consultation  on  child  development, 
parent  training,  and  education 
programs. 

(11)  Service  coordination  services 
means  assistance  and  services  provided 
by  a  service  coordinator  to  a  child 
eligible  under  this  part  and  the  child's 
family  that  are  in  addition  to  the 
functions  and  activities  included  under 
§  303.22. 

(12)  Social  work  services  includes— 
(i)  Making  home  visits  to  evaluate  a 

child's  living  conditions  and  patterns  of 
parent-child  interaction; 

(ii)  Preparing  a  sodal  or  emotional 
developmental  assessment  of  the  child 
within  the  family  context: 

(iii)  Providing  individual  and  family- 
group  counseling  with  parents  and  other 
family  members,  and  appropriate  social 
skill-building  activities  with  the  child 
and  parents: 

(iv)  Working  with  those  problems  in 
a  child'd  and  family's  living  situation 
(home,  community,  and  any  center 
where  early  intervention  services  are 
provided)  that  affiect  the  child's 
maximum  utilization  of  early 
intervention  services:  and 

(v)  Identifying,  mobilizing,  and 
coordinating  community  resources  and 
services  to  enable  the  child  and  family 
to  receive  maximum  benefit  from  early 
intervention  services. 

(13)  Special  instruction  includes — 
(i)  The  design  of  learning 

environments  and  activities  that 
promote  the  child's  acquisition  of  skills 
in  a  variety  of  developmental  areas, 
including  cognitive  processes  and  social 
interaction; 

(ii)  Curriculum  planning,  including 
the  planned  interaction  of  personnel, 
materials,  and  time  and  space,  that  leads 
to  achieving  the  outcomes  in  the  child's 
individualized  family  service  plan; 

(iii)  Providing  families  with 
information,  skills,  and  support  related 
to  enhancing  the  skill  development  of 
the  child;  and 

(iv)  Working  with  the  child  to 
enhance  the  child's  development. 

(14)  Speech-language  pathology 
includes — 

(i)  Identification  of  children  with 
communicative  or  oropharyngeal 
disorders  and  delays  in  development  of 
communication  skills,  including  the 
diagnosis  and  appraisal  of  specific 
disordera  and  delays  in  those  skills; 

(ii)  Referral  for  medical  or  other 
professional  services  necessary  for  the 
habilitation  or  rehabilitaticm  of  children 
with  communicative  or  oropharyngeal 
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disorders  and  delays  in  development  of 
commvuiication  skills;  and 

(iii)  Provision  of  services  for  the 
habilitation,  rehabilitation,  or 
prevention  of  communicative  or 
oropharyngeal  disorders  and  delays  in 
development  of  communication  skills. 

(15)  Transportation  and  related  costs 
includes  the  cost  of  travel  (e.g.,  mileage, 
or  travel  by  taxi,  common  carrier,  or 
other  means)  and  other  costs  (e.g.,  tolls 
and  parking  expenses)  that  are 
necessary  to  enable  a  child  eligible 
under  this  part  and  the  child's  family  to 
receive  early  intervention  services. 

(16)  Vision  services  means — 

(i)  Evaluation  and  assessment  of 
visual  functioning,  including  the 
diagnosis  and  appraisal  of  speciGc 
visual  disorders,  delays,  and  abilities; 

(ii)  Referral  for  medical  or  other 
professional  services  necessary  for  the 
habilitation  or  rehabilitation  of  visual 
functioning  disorders,  or  both;  and 

(iii)  Communication  skills  training, 
orientation  and  mobility  training  for  all 
environments,  visual  training, 
independent  living  skills  training,  and 
additional  training  necessary  to  activate 
visual  motor  abilities. 

(e)  Qualified  personnel.  Early 
intervention  services  must  be  provided 
by  qualified  personnel,  including — 

(1)  Audioloeists; 

(2)  Family  therapists; 

(3)  Nurses; 

(4)  Nutritionists; 

(5)  Occupational  therapists; 

(6)  Orientation  and  mobility 
specialists; 

(7)  Pediatricians  and  other  physicians; 

(8)  Physical  therapists; 

(9)  Psychologists; 

(10)  Social  workers; 

(11)  Special  educators;  and 

(12)  Speech  and  language 
pathologists. 

(Authority:  20  U.S.C  1401  (a)(25).  and 
(a)(26),  1472(2);  H.R.  REP.  No.  198. 102d 
Cong..  1st  Sess.  14  (1991);  S.  REP.  No.  84, 
102d  Cong.,  lit  Sess.  21-22  (1991)) 

Note:  The  lists  of  services  in  paragraph  (d) 
and  quaiifled  personnel  in  paragraph  (e)  of 
this  section  are  not  exhaustive.  Early 
intervention  services  may  include  such 
services  as  the  provision  of  respite  and  other 
family  support  services.  Qualified  personnel 
may  include  such  personnel  as  vision 
specialists,  paraprofsssionals,  and  parent-to- 
parent  supftort  personnel. 

1303.13    HeMhMTVicM. 

(a)  As  used  in  this  part,  health 
services  means  services  necessary  to 
enable  a  child  to  benefit  from  the  other 
e£rly  intervention  services  under  this 
part  during  the  time  that  the  child  is 
receiving  Uie  other  early  intervention 
services. 

(b)  The  term  includes — 


(1)  Such  services  as  clean  intermittent 
catheterization,  tracheostomy  care,  tube 
feeding,  the  changing  of  dressings  or 
colostomy  collection  bags,  and  other 
health  services;  and 

(2)  Consultation  by  physicians  with 
other  service  providers  concerning  the 
special  health  care  needs  of  eligible 
children  that  will  need  to  be  addressed 
in  the  course  of  providing  other  early 
intervention  services. 

(c)  The  term  does  not  include  the 
follov^ing: 

(1)  Services  that  are — 

(i)  Surgical  in  nature  (such  as  cleft 
palate  surgery,  surgery  for  club  foot,  or 
the  shunting  of  hydrocephalus);  or 

(ii)  Purely  medical  in  nature  (such  as 
hospitalization  for  management  of 
congenital  heart  ailments,  or  the 
prescribing  of  medicine  or  drugs  for  any 
purpose). 

(2)  Devices  necessary  to  control  or 
treat  a  medical  condition. 

(3)  Medical-health  services  (such  as 
immunizations  and  regular  "well-baby" 
care)  that  are  routinely  recommended 
for  all  children. 

(Authority:  20  U.S.C  1472(2)) 

Note:  The  definition  in  this  section 
distinguishes  Iwtween  the  health  services 
that  are  required  under  this  part  and  the 
medical-health  services  that  are  not  required. 
The  IFSP  requirements  in  subpart  D  of  this 
part  provide  that,  to  the  extent  appropriate, 
these  other  medical-health  services  are  to  be 
included  in  the  IFSP,  along  with  the  funding 
sources  to  be  used  in  paying  for  the  services 
or  the  steps  that  will  be  taken  to  secure  the 
services  through  public  or  private  sources.  ' 
Identifying  these  services  in  the  IFSP  does 
not  impose  an  obligation  to  provide  the 
services  if  they  are  otherwise  not  required  to 
l>e  provided  under  this  part.  (See  §  303.344(e) 
and  the  note  3  following  that  section.) 

1303.14    IFSP. 

As  used  in  this  part,  IFSP  means  the 
individualized  family  service  plan,  as 
that  term  is  defined  in  §  303.340(b). 

(Authority:  20  U.S.C.  1477) 

{303.15    Include;  including. 

As  used  in  this  part,  include  or 
including  means  that  the  items  named 
are  not  all  of  the  possible  items  that  are 
covered  whether  like  or  unlike  the  ones 
named. 

(Authority:  20  U.S.C.  1471-1435) 

1303.16    Infant*  and  toddler*  with 
disabiUtie*. 

(a)  As  used  in  this  part,  infants  and 
toddlers  with  disabilities  means 
individuals  from  birth  through  age  two 
who  need  early  intervention  services 
because  they — 

(1)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 


(i)  Cognitive  development. 

(ii)  Physical  development,  including 
vision  and  hearing. 

(iii)  Communication  development. 

(iv)  Social  or  emotional  development. 

(v)  Adaptive  development;  or 

(2)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in 
developmental  delay. 

(b)  Ine  term  may  also  include,  at  a 
State's  discretion,  children  from  birth 
through  age  two  who  cue  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(Authority:  20  U.S.C  1472(1)) 

Note  1:  The  phrase  "■  diagnosed  physical 
or  mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay,"  as  used  in  paragraph  (a)(2)  of  this 
section,  applies  to  a  condition  if  it  typically 
results  in  developmental  delay.  Examples  of 
these  conditions  include  chromosomal 
abnormalities;  genetic  or  congenital 
disorders;  severe  sensory  impairments, 
including  hearing  and  vision;  inborn  errors  of 
metalmlism;  disorders  reflecting  disturbance 
of  the  development  of  the  nervous  system; 
congenital  infactioiu;  disorders  secondary  to 
exposure  to  toxic  sufastances,  including  f^tal 
alcohol  syndrome;  and  severe  attachment 
disorders. 

Note  2:  With  respect  to  paragraph  (b)  of 
this  section,  children  who  are  at  risk  may  l>e 
eligible  under  this  part  if  a  State  elecU  to 
extend  services  to  that  population,  even 
though  they  have  not  l>een  identified  as 
disabled. 

Under  this  provision.  States  have  the 
authority  to  define  who  would  be  "at  risk  of 
having  substantial  developmental  delays  if 
early  intervention  services  are  not  provided." 
In  deflning  the  "at  risk"  population,  States 
may  include  well-known  biological  and 
environmental  factors  that  can  be  identified 
and  that  place  infants  and  toddlers  "at  risk" 
for  developmental  delay.  Commonly  cited 
factors  include  low  birth  weight,  respiratory 
distress  as  a  newborn,  lack  of  oxygen,  brain 
hemorrhage,  infection,  nutritional 
deprivation,  and  a  history  of  almse  or  neglect. 
It  should  be  noted  that  "at  risk"  factors  do 
not  predict  the  pretence  of  a  barrier  to 
development,  but  they  may  indicate  children 
who  are  at  higher  risk  of  developmental 
delay  than  children  without  these  problems. 

1303.17    MuHldlsciplinary. 

As  used  in  this  part,  multidisciplinary 
means  the  involvement  of  two  or  more 
disciplines  or  professions  in  the 
provision  of  integrated  and  coordinated 
services,  including  evaluation  and 
assessment  activities  in  §  303.322  and 
development  of  the  IFSP  in  §  3,03.342. 

(Authority:  20  U.S.C  1476(b)(3),  1477(a)) 

S  303.18    Parwit 

As  used  in  this  part,  parent  means  a 
parent,  a  guardian,  a  person  acting  as  a 
parent  of  a  child,  or  a  surrogate  parent 
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who  has  been  appointed  in  aocordanoe 
with  $  303.406.  The  tenn  does  not 
include  the  State  if  the  child  is  a  ward 
of  the  State. 

(Authority:  20  U.S.C  1477) 

Note:  The  tenn  "parent"  hit  been  defined 
to  include  persons  acting  in  the  place  of  a 
parent,  men  as  a  grandparent  or  stepparent 
with  whom  a  child  lives,  as  well  as  persons 
who  are  legally  responsible  for  the  cnild's 
welfare.  The  definition  in  this  section  is 
identical  to  the  definition  used  in  the 
regulations  under  Part  B  of  the  Act  (34  CFR 
300.13). 

1303.19    PoSdee.  j 

(a)  As  used  in  this  part,  policies 
means  State  statutes.  reguLstions. 
Governor's  orders,  dire^ves  by  the  leed 
agency,  or  other  written  documents  that 
represent  the  State's  position 
concerning  any  matter  covered  under 
this  part. 

(b)  State  policies  include— 

(1)  A  State's  commitment  to  develop 
and  implement  the  statewide  system 
(sees  303.150); 

(2)  A  State's  eligibiUty  criteria  and 
procedures  (see  §  303.300); 

(3)  A  statement  that,  consistent  %rith 
§  303.520(b).  provides  that  services 
under  this  part  will  be  provided  at  no 
cost  to  parents,  except  where  a  system 
of  payments  is  provided  for  under 
Federal  or  State  law. 

(4)  A  State's  standards  for  personnel 
who  provide  services  to  children 
eliflible  under  this  part  (see  S  303.361); 

(5)  A  State's  position  and  procedures 
related  to  contracting  or  making  other 
arrangements  with  service  pro^dders 
under  subpart  F  of  this  part;  and 

(6)  Other  positions  that  the  Stete  has 
adopted  related  to  implementing  any  of 
the  other  requirements  under  this  part. 
(Authority:  20  U.S.C  1471-1485) 


f30U0 

As  used  in  this  part,  public  agency 
includes  the  lead  agency  and  any  other 
political  subdivision  of  the  State  that  is 
responsible  for  providing  early 
intervention  services  to  children  eligible 
under  this  part  and  their  Camiiies. 
(Authority:  20  U.S.C  1471-1485) 

As  used  in  this  part,  qualified  means 
that  a  person  has  met  State  approved  or 
recognized  certiflcation.  licensing, 
registration,  or  other  comparable 
requirements  that  apply  to  the  area  in 
which  the  person  is  providing  early 
intervention  services. 

(Authority:  20  U.S.C  1472(2)) 

N«to:  These  regulations  contain  the 
following  provisions  relating  to  a  State's 
responsibility  to  ensure  that  personnel  are 
qualified  to  provide  early  interrention 
services: 


UMI 


1.  Section  303  12(a)(4)  provides  that  eariy 
intervention  services  must  meet  State 
standards.  This  provision  implements  a 
requirement  that  is  timilar  to  a  longstanding 
provision  under  Part  B  of  the  Act  (I.e..  that 
the  State  educational  agency  establish 
standards  and  ensure  that  those  standards  are 
currently  met  for  all  programs  providing 
special  education  and  related  services). 

2.  Section  303.12(a)(3)(ii)  provides  that 
early  intervention  services  must  be  provided 
by  qualified  personnel. 

3.  Section  303.361(b)  requires  statewide 
systems  to  have  ptclicies  and  procedures 
relating  to  personnel  standards. 

1303.22    Servico  coordination  (caaa 
NMnaQement^ 

(a)  General.  (1)  As  used  in  this  part, 
except  in  §  303.12(d)(ll).  service 
coordination  means  the  activities 
carried  out  by  a' service  coordinator  to 
assist  and  enable  a  child  eligible  under 
this  part  and  the  child's  family  to 
receive  the  rights,  procedural 
safeguards,  and  services  that  are 
authorized  to  be  provided  under  the 
State's  early  intervention  program. 

(2)  Each  child  eligible  under  this  part 
and  the  child's  family  must  be  provided 
with  one  service  coordinator  who  is 
responsible  for — 

(i)  Coordinating  all  services  across 
agency  lines;  and 

(ii)  Serving  as  the  single  point  of 
contact  in  helping  parents  to  obtain  the 
services  and  assistance  they  need. 

(3)  Service  coordination  is  an  active, 
ongoing  process  that  involvefrr- 

(i)  Assisting  parents  of  eligible 
children  in  gaining  access  to  the  early 
intervention  services  and  other  services 
identified  in  the  individualized  family 
service  plan; 

(ii)  Coordinating  the  provision  of 
early  intervention  services  and  other 
services  (such  as  medical  services  for 
other  than  diagnostic  and  evaluation 
purposes)  that  the  child  needs  or  is 
being  provided; 

(iii)  Facilitating  the  timely  delivery  of 
available  services;  and 

(iv)  Continuously  seeking  the 
appropriate  services  and  situations 
necessary  to  benefit  the  development  of 
each  child  being  served  for  the  duration 
of  the  child's  eligibility. 

(b)  Specific  service  coordination 
activities.  Service'coordination 
activities  include — 

(1)  Coordinating  the  performance  of 
evaluations  and  assessments; 

(2)  Facilitating  and  participating  in 
the  development,  review,  and 
evaluation  of  individualized  family 
service  plans; 

(3)  Assisting  families  in  identifying 
available  service  providers; 

(4)  Coordinating  and  monitoring  the 
delivery  of  available  services; 


(5)  Informing  families  of  the 
availability  of  advocacy  services; 

(6)  Coordinating  with  medical  and 
health  providers;  and 

(7)  Facilitating  the  development  of  a 
transition  plan  to  preschool  services,  if 
appropriate. 

(c)  Employment  and  assignment  of 
service  coordinators.  (1)  Service 
coordinators  may  be  employed  or 
as.<{igned  in  any  way  that  is  permitted 
under  State  law.  so  long  as  it  is 
consistent  with  the  requirements  of  this 
part. 

(2)  A  State's  policies  and  procedures 
for  implementing  the  statewide  system 
of  early  intervention  services  must  be 
designed  and  implemented  to  ensure 
that  service  coordinators  are  able  to 
effectively  cany  out  on  an  interagency 
basis  the  functions  and  services  listed 
under  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  Qualifications  of  service 
coordinators.  Service  coordinators  must 
be  persons  who.  consistent  with 

S  303.344(g).  have  demonstrated 
knowledge  and  understanding  about — 

(1)  Infiuits  and  toddlers  who  are 
eligible  under  this  part; 

(2)  Part  H  of  the  Act  and  the 
regulations  in  this  part;  and 

(3)  The  nature  and  scope  of  services 
available  under  the  State's  early 
intervention  program,  the  system  of 
payments  for  services  in  the  State,  and 
other  pertinent  information. 

(Authority:  20  U.S.C  1472(2)) 

Note  1:  If  States  have  existing  service 
coordination  systems,  the  States  may  use  or 
adapt  those  systems,  so  long  as  they  are 
consistent  with  the  requirements  of  this  part. 

Note  2:  The  legislative  history  of  the  1991 
amendments  to  the  Act  indicates  that  the  use 
of  the  term  "service  coordination"  was  not 
intended  to  affiect  the  authority  to  seek 
reimbursement  for  services  provided  under 
Medicaid  or  any  other  I^slation  that  makes 
referencs  to  "case  management"  services.  See 
H.R.  REP.  NO.  198, 102d  Cong.,  1st  Sess.  12 
(1991).  S.  REP.  NO.  84. 102d  Cong..  1st  Sess. 
20(1991). 


1303.23 

Except  as  provided  in  S  303.200(bK3), 
State  means  each  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  and  the 
jurisdictions  of  Guam.  American  Samoa, 
the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and 
Palau  (until  the  Compact  of  Free 
Association  with  Palau  takes  effect 
pursuant  to  section  101(a)  of  Pub.  L.  99- 
658). 

(Authority:  20  U.S.C  1401(a)(6)) 

1303.24    EOQARdaflnWom«Ml  apply. 

The  following  terms  used  in  tftis  part 
are  defined  in  34  CFR  77.1: 


AppIicMit 

Award 

Contract 

Department 

EDGAR 

Fiscal  year 

Grant 

Grantee 

Grant  period 

Private 

Public 

Secretary 

(Authority:  20  U.SjQ  1471-Ma5) 

Subpart  B-Slato  Applici«on  for  ■ 
Grant 

Genaral  RequiraoMBla 

1303.100   CondMoMofMMlatMica. 

(a)  In  order  to  receive  funds  under 
this  part  for  Miy  fiscal  year,  •  State 
must — 

(1)  Have  an  approved  applicatimi  that 
contains  the  infnination  raquired  in 
this  subpart  for  the  year  in  which  the 
State  is  applying;  and 

(2)  Have  ca  file  with  the  Secretary  the 
statement  of  assurances  required  under 
§§303.120  through  303.128. 

(b)  For  years  one  throtigh  five,  a  State 
shall  submit  an  annual  application. 
Thereafter,  a  State  may  sulmiit  a  three- 
year  application. 

(Authority:  20  U.S.a  1478) 

1303.101 
estate's 
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application  or 


The  Secretary  follotvs  the  procedures 
in  34  C7R  300.581  through  300.586 
before  disapproving  a  State's 
application  or  statement  of  assurances 
submitted  under  this  part. 

(Authority:  20  U.S.C  1478) 
Public  Participatian 

1303.110   Qanaral  requiramants  and 
timelinea  for  pulMe  partidpaltea 

(a)  Before  submitting  to  the  Secretary 
its  application  under  this  part,  and 
before  adopting  a  new  or  revised  policy 
that  is  not  in  its  current  application,  a 
State  shall— 

(1)  Publish  the  application  or  policy 
in  a  manner  that  will  ensui-e  circulation 
throughout  the  State  for  at  least  a  60-day 
period,  with  an  opportiinity  for 
comment  on  the  application  <a  policy 
for  at  least  30  days  during  that  period: 

(2)  Hold  public  hearings  on  the 
application  or  policy  during  the  60-day 
period  required  in  para^i^  (a)(1)  of 
this  section;  and 

(3)  Provide  adequate  notice  of  the 
hearings  required  in  paragraph  (aX2)  of 
this  section  at  least  30  days  before  the 
dates  that  the  bearings  are  conducted. 

(b)  A  State  may  request  tha  Secretary 
to  waive  compUence  with  the  timeKnes 


in  paragraph  (a)  of  this  section.  The 
Secretary  grants  the  request  if  the  Slate 
demonstrates  that — 

(1)  There  are  circumstances  that 
would  warrant  such  an  exception;  and 

(2)  The  timelines  that  will  be  followed 
provide  an  adequate  opportunity  for 
public  participation  and  comment. 
(Authority:  20  U.S.C  1478(«M4)) 

1303.111    Notice  of  putiNcltaarinsa  and 
opportunity  to  comment 

The  notice  required  in  §303.1 10(a)(3) 
must — 

(a)  Be  published  in  newspapers  or 
announced  in  other  media,  or  both,  with 
coverage  adequate  to  notify  the  general 

Eublic  throughout  the  State  about  the 
earings  and  opportunity  to  commmt 
on  the  application  or  policy;  and 

(h)  Be  in  sufficient  detail  to  inform  the 
public  about — 

(1)  The  purpose  and  scope  of  the  State 
application  or  policv,  and  its 
relationship  to  Part  H  of  the  Act; 

(2)  The  length  of  the  comment  period 
and  the  date,  time,  and  location  of  each 
hearing;  and 

(-3)  The  procedures  for  providing  oral 
comments  or  submitting  written 
comments. 

(Authority:  20  U.S.Q  1478(a)(4)(A)) 

1303.112  Public  hearings. 

Each  State  shall  hold  public  hearings 
in  a  sufficient  number  and  at  times  and 
places  that  afford  interested  parties 
throughout  the  State  a  reasonable 
opportunity  to  participate. 

(Authority:  20  U.S.C  1478(a)(4)) 

1 303.1 13  Reviewing  and  reporting  on 
public  comments  received. 

(a)  Review  of  comments.  Before 
adopting  its  application,  and  before  the 
adoption  of  a  new  or  revised  policy  not 
in  the  application,  the  lead  pgency 
shall — 

(1)  Review  and  consider  all  public 
comments;  and 

(2)  Make  any  mod  fications  it  deems 
necessary  in  the  application  or  policy. 

(b)  Reporting  on  comments  to  the 
Secretary.  In  submitting  the  State's 
application  or  policj-  to  the  Secretary, 
the  lead  agency  shall  include — 

(1)  A  summary  of  the  public 
comments  received  as  a  result  of  the 
activities  required  in  §§  303.110  through 
303.112; 

(2)  The  State's  responses  to  those 
comments;  and 

(3)  Copies  of  news  releases, 
advertisements,  and  announcenoents 
used  to  provide  notice. 

(Audiority:  20  VSXl  UTtM) 
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(a)  A  State's  statement  of  assurances 
must  contain  the  infionnation  required 
in  §§303.121  through  303.128. 

(b)  Unless  otherwise  required  by  the 
Secretary,  the  statement  is  submitted 
only  once,  and  remains  in  efiiact 
throughout  the  term  of  a  State's 
participation  under  this  part. 

(c)  A  State  may  submit  a  revised 
statement  of  assurances  if  tha  statamanl 
is  consistent  with  the  requirements  in 
§§303.121  through  303.128. 
(Authority:  20  U.SXL  1478(b)) 


1303.121 

The  statement  must  provide  for — 

(a)  Making  reports  in  such  fonn  and 
containing  such  information  as  the 
Secretary  may  require;  and 

(b)  Keeping  such  records  and 
affording  such  access  to  those  records  as 
the  Secretary  may  find  necessary  to 
assure  compliance  with  the 
requirements  of  this  part,  the 
correctness  and  verification  of  reports, 
and  the  proper  di^ursement  of  funds 
provided  under  this  part. 

(Approved  by  the  OfTioe  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authorit>-:  20  U.S.C  1478(b)(4)) 

1303.122    Control  of  funds  and  property. 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that — 

(a)  The  control  of  funds  provided 
under  this  part,  and  title  to  property 
acquired  with  those  funds,  will  be  in  a 
public  agency  for  the  uses  and  purposes 
provided  in  this  part;  and 

(b)  A  public  agency  will  administer 
the  funds  and  property. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  D.S.C  1478(bK3)) 

§303.123    Prohibition  agalnM 
commingling. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  funds  made  available  under  this 
part  will  not  be  commingled  with  State 
funds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  muaber  1820-0550) 
(Authority:  20  U.S.C  1478{b){S)(A)) 

Note:  As  used  in  this  part,  commingle 
means  depositing  or  recording  funds  in  a 
general  account  without  the  ability  to 
identify  each  specific  source  of  funds  for  any 
expenditure.  Under  that  general  definition,  it 
is  clear  that  commingling  is  prohibited. 
However,  to  tlie  extent  that  the  funds  from 
each  of  a  series  of  Federal.  State,  local,  and 
private  funding  sources  can  be  identified — 
with  a  clear  audit  trail  for  each  source — it  is 
appropriate  for  those  funds  to  be 
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consolidated  for  carrying  out  a  coounon 
purpoaa.  la  fact,  a  Slate  may  find  it  eaaantial 
to  set  out  a  funding  plan  that  incorporates, 
and  accounts  far,  all  sources  of  ftinds  that 
can  be  targeted  (»  a  given  activity  or  function 
related  to  the  State's  early  intervention 
program. 

"Tbtts.  the  assurance  in  this  section  is 
satisfied  by  the  use  of  an  accounting  system 
that  includes  an  "audit  trail"  of  the 
expenditure  of  funds  awarded  under  this 
part  Separate  bank  accounts  are  not 
required.  j 


I3011M 

(a)  The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  Feckval  funds  made  available  under 
this  part  will  be  used  to  supplement  and 
increase  the  level  of  State  and  local 
funds  expended  for  children  eligible 
under  this  part  and  their  fsmilies  and  in 
no  case  to  supplant  those  State  and  local 
funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  the  total 
amount  of  State  and  local  funds 
budgeted  for  expenditures  in  the  current 
fiscal  year  for  early  intervention  services 
for  children  eligible  under  this  part  and 
their  families  must  be  at  least  equal  to 
the  total  amount  of  State  and  local  funds 
actually  expended  for  early  intervention 
services  for  these  children  and  their 
families  in  the  most  recent  preceding 
fiscal  year  for  which  the  information  is 
available.  Allowance  may  be  made  for — 

(1)  Decreases  in  the  number  of 
children  who  are  eligible  to  receive 
early  intervention  services  under  this 
part;  and  j 

(2)  Unusually  large  amounts  of  funds 
expended  for  such  long-term  purposes 
as  the  acquisition  of  eq\iipment  and  the 
construction  of  facilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(bM5MB)) 


1303.125 

The  statement  must  provide  assurance 
satisfactory  to  the  Secretary  that  such 
fiscal  control  and  fund  accounting 
procedures  will  be  adopted  as  may  be 
necessary  to  assure  proper  disbursement 
of.  and  accounting  for.  Federal  funds 
paid  under  this  part.  | 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(b)(6)) 


f3(n.12t    PayoroflMti 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  State  %vill  comply  with  the 
provisions  in  §  303.527.  including  the 
requiremoits  on — 

(a)  Nonsubstitution  of  funds:  and 

(b)  Non-reduction  of  other  benefits. 


(Approved  by  the  Office  of  X4anagement  and 
Buc^t  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(b)(2)) 

1303.127    Aeeurance  legardlng 
•ipMidHiire  of  Tunos* 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  the  funds  paid  to  the  State  under 
this  part  will  be  expended  in 
accordance  with  the  provisions  of  this 
part,  including  the  requirements  in 
§303.3. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1478(b)(1)) 

1303.123    TradMonaNy  underaerved 
group*. 

The  statement  must  include  an 
assurance  satisfactory  to  the  Secretary 
that  policies  and  practices  have  been 
adopted  to  ensure — 

(a)  That  traditionally  underserved 
groups,  including  minority,  low-income, 
and  rural  families,  ar«  meaningfully 
involved  in  the  planning  and 
implementation  of  all  the  requirements 
ofthispart:and 

(b)  Tnat  these  families  have  access  to 
culturally  competent  services  within 
their  local  geographical  areas. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(b)(7)) 

General  Requirements  for  a  State 
Application 

1303.140  Oenaral. 

A  State's  application  under  this  part 
must  contain  the  information  required 
in  §§303.141  through  303.148. 

(Authority:  20  U.S.C  1478(a)) 

1303.141  Information  about  the  Council 
Each  application  must  include 

information  demonstrating  that  the  State 
has  established  a  State  Interagency 
Ck)ordinating  Council  that  meets  the 
requirements  of  Subpart  G  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550] 
(Authority:  20  U.S.C  1478(a)(3)) 

1 303.1 42  Designation  of  lead  agency. 
Each  application  must  include  a 

designation  of  the  lead  agency  in  the 
State  that  will  be  responsible  for  the 
administration  of  funds  provided  under 
this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(1)) 

1303.143  Designation  regarding  rmancial 
raeponeibility. 

Each  application  must  include  a 
designation  by  the  State  of  an  individual 


or  entity  responsible  for  assigning 
financial  responsibility  among 
appropriate  agencies. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(2)) 

1303.144  Aaeurano*  regarding  use  of 
funda. 

Each  application  must  include  an 
assurance  that  funds  received  under  this 
part  will  be  used  to  assist  the  State  to 
plan,  develop,  and  implement  the 
statewide  system  required  under 
subparts  D  through  F  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475, 1478(a)(4)) 

1303.145  Description  of  ua*  of  funds. 

(a)  General.  Each  application  must 
include  a  description  of  how  a  State 
proposes  to  use  its  funds  under  this  part 
for  the  fiscal  year  or  years  covered  by 
the  application.  The  description  must  be 
presented  separately  for  the  lead  agency 
and  the  Council,  and  include  the 
information  required  in  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  Administrative  positions.  Each 
application  must  include — 

(1)  A  list  of  administrative  positions, 
with  salaries,  and  a  description  of  the 
duties  for  each  person  whose  salary  is 
paid  in  whole  or  in  part  with  funds 
awarded  under  this  part;  and 

(2)  For  each  position,  the  percentage 
of  salary  paid  with  those  funds. 

(c)  Planning,  development,  and 
implementation  activities.  Each 
application  must  include — 

U)  A  description  of  the  nature  and 
scope  of  each  major  activity  to  be 
carried  out  under  this  part  in  planning, 
developing,  and  implementing  the 
statewide  system  of  early  intervention 
services;  and 

(2)  The  approximate  amount  of  funds 
to  be  spent  for  each  activity. 

(d)  Direct  services.  (1)  Each 
application  must  include  a  description 
of  any  direct  services  that  the  State 
expects  to  provide  to  eligible  children 
and  their  families  with  funds  under  this 
part,  consistent  with  §§  303.521  and 
303.527. 

(2)  The  description  must  include 
information  about  each  type  of  service 
to  be  provided,  including — 

(i)  A  summary  of  the  methods  to  be 
used  to  provide  the  service  (e.g.. 
contracts  or  other  arrangements  with 
specifled  public  or  private 
organizations);  and 

(ii)  The  approximate  amount  of  funds 
under  this  part  to  be  used  for  the 
service. 

(e)  Activities  by  other  agencies.  If 
other  agencies  are  to  receive  funds 


UMI 
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under  this  part,  the  application  nnist 
include — 

(1)  The  name  of  each  agency  expected 
to  receive  funds; 

(2)  The  approximate  amount  of  funds 
each  agency  will  receive;  and 

(3)  A  summaiy  of  the  purposes  for 
vrhich  the  funds  %vill  be  used. 

(Approved  by  the  Office  of  Managemeat  and 
Budget  under  cootiol  number  1820-0550) 
(Authority:  20  U.S.C  1478(a)(4)  and  (aH6)) 

13(0.146    hrfomMHon  about  puMc 
participation. 

Each  appUcation  must  include  the 
information  on  public  participation  that 
is  required  in  §  303.113(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  ntnnber  182O-0S50) 
(Authority:  20  U.S.Q  1478(a)(5)) 

1303.147    EquitaMadlatriMrtionof 


(a)  Each  application  must  include  a 
description  of  the  procedures  used  by 
the  State  to  ensure  an  equitable 
distribution  of  resoiiroet  made  available 
under  this  part  among  all  geographic 
areas  within  the  State. 

(b)  In  determining  equitable 
distribution  of  resources,  a  State  must 
take  into  account  the  need  Cot  services 
across  all  geographical  areas  within  the 
State. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1478(aKr)) 

1303.148   TrwMMofitopraaohoel 
programs. 

Each  applicati(m  must  include  the 
policies  and  procedures  used  to  oisure 
a  smooth  transiticm  for  individuals 
participating  in  the  early  intervention 
program  undw  this  part  who  are  eligible 
for  partidpaticm  in  preschool  programs 
under  Part  B  of  the  Act,  including^ 

(a)  A  description  of  how  the  families 
will  be  included  in  the  transitional 
plans: 

(b)  A  description  of  how  the  lead 
agency  under  this  part  will— 

(1)  Notify  the  appropriate  local 
education^  agency  or  intermediate 
educational  imit  in  which  the  child 
resides;  and 

(2)  Convene,  with  the  approval  of  the 
family,  a  confersnce  unong  the  lead 
agency,  the  family,  and  the  load 
educational  agency  or  unit  at  least  00 
days  before  the  child's  third  birthday  or, 
if  earlier,  the  date  on  which  the  child  is 
eligible  for  the  presdiod  program  under 
Pail  B  of  the  Act  in  accordance  with 
State  law,  to— 

(i)  Revicfw  Ae  child's  program  (^tions 
for  the  period  from  the  dtfld's  third 
hiithday  through  the  remahndflr  of  the 
school  year  and 


(ii)  Establish  a  transition  plan;  and 
(c)  If  the  State  educational  agency, 
which  is  responsible  for  administering 
presdiool  programs  under  Part  B  of  the 
Act,  is  not  the  lead  agency  under  this 
part,  an  interagency  agreement  between 
the  two  agencies  to  ensure  coordinaticm 
on  transition  matters. 

(Approved  by  the  Office  of  Management  and 
Buc^  under  control  number  1820-0550) 
(Authority:  20  U.S.Q  1478(a)(8)) 

Note  1:  Among  the  matters  that  should  he 
considered  in  developing  policies  and 
procedures  to  ensiu«  a  smooth  transition  of 
children  from  one  program  to  the  other  are 
the  folkmring: 

•  The  financial  responsibilities  of  all 
appropriate  agencies,  consistent  with 
§§  303.523  and  300.152. 

•  The  responsibility  for  performing 
•valuations  of  children  (see  §§  303.322  and 
300.531). 

•  The  development  and  implementation  of 
an  individualized  education  program  ("lEP") 
or  an  individualized  femily  service  plan 
("IFSP")  for  each  child,  consistent  with  the 
requirements  of  law  (see  §  303.344(h)  and 
sections  613(a)(15)  and  614(a)(5)  of  the  Act). 

•  The  coordination  of  communication 
between  agencies  and  the  child's  family. 

•  The  mechanisms  to  ensure  the 
uninterrupted  provision  of  appropriate 
services  to  the  child. 

Note  2:  While  the  transition  requirements 
(rf  the  Act  and  this  section  pertain  to  children 
who  are  eligible  for  preschool  programs 
under  Part  B,  States  are  encouraged  to  adc^ 
policies  and  procedures  to  facilitate  a  smooth 
transition  of  other  children  who  are  exiting 
the  Part  H  program  as  well. 

Specific  AppUcation  Reqaimnents  for 
Years  One  Through  Five  and  Thereafter 

S303.149   AppNeationrequkwMfMsfor 
nrsland  aecondyMrak 

A  State's  annual  application  for  the 
first  and  second  years  of  participation 
under  this  part  must  contain  the 
information  required  in  §§  303.141 
through  303.148. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1475. 1478(a)) 

f  303.1 50    TMrd  year  appHcations. 

(a)  General.  A  State's  third  year 
application  under  this  part  must  contain 
the  following: 

(1)  The  information  required  in 
§§303.141  through  303.148. 

(2)  Either— 

(i)  The  information  aiul  assxuanoas 
regarding  the  statewide  system  of  eariy 
intervention  services,  as  required  in 
paragraph  (b)  of  this  section;  or 

(ii)  If  the  State  is  eligible  fbr  a  waiver, 
a  request  for  a  waiver,  in  accordance 
with  fhe  requirements  in  §  303.151. 

(3)  Other  information  that  the 
Secretary  may  require. 


(b)  Adoption  of  policy  on  statewide 
system.  Each  thira  year  application 
must  include  information  and 
assurances  demonstrating  to  the 
satisfaction  of  the  Secretary  that — 

(1)  It  is  the  policy  of  the  State  to 
develop  and  implement  a  statewide, 
comprehensive,  coordinated, 
interagency,  multidisdplinary  system 
for  providing  early  intervention  services 
to  all  children  eligible  under  this  part 
and  their  families; 

(2)  The  policy  in  paragraph  (b)(1)  of 
this  section  incorporates  all  of  the 
components  of  the  statewide  system  of 
early  intervention  services  that  are 
reouired  under  this  part;  and 

(3)  Subject  to  §  303.341(a),  the 
statewide  system  will  he  in  effect  no 
later  than  the  beginning  of  the  State's 
fourth  year  of  participation  under  this 
part. 

(Approved  by  the  Office  of  Maaagament  and 
Budget  under  control  number  1620-05S0) 
(Authority:  20  U.S.C  1475(b).  147«(a)) 

1303.151    Wahrar  of  ttMpoMcy  adoption 
raquiremant  for  tt«e  Mrd  year. 

The  Secretary  may  award  a  grant  to  a 
State  under  this  part  for  the  third  year 
even  if  the  State  has  not  adopted  the 
policy  required  in  §  303.1 50(b}.  if  the 
State,  in  its  third  year  application, 
includes  a  statement  requesting  a 
waiver,  including — 

(a)  Information  demonstrating  that  the 
State  has  made  a  good  faith  effort  to 
adopt  a  policy  that  meets  the 
requirements  in  §  303.150(b)(1)  and 
{b)(2); 

(b)  The  reasons  why  the  State  was 
unable  to  meet  the  timeline  for  policy 
adoption,  and  the  steps  remaining 
before  the  policy  will  be  adopted;  and 

(c)  An  assurance  that,  except  as 
provided  in  §  303.341(a).  the  policy 
required  in  §  303.150(b)(1)  and  (b)(2) 
will  be  adopted  and  go  into  effect  no 
later  than  the  beginning  of  the  State's 
fourth  year  of  participation  under  this 
part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(b)(2)) 

Note:  An  example  of  when  the  Secretary 
may  grant  a  waiver  is  a  situation  in  which 
a  State's  policy  is  awaiting  action  by  the  State 
legislature,  but  the  legislaHve  aeasioo  does 
not  commence  until  ^er  the  State's 
application  must  be  submitted. 


1303.152    Feunhi 

A  State's  application  for  the  fourth 
year  of  participation  under  this  part 
must  contain — 

(a)  The  information  required  in 
SS  303.141  through  303.148; 

(b)  Information  and  assurances  to 
demonstrate  that— 
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(1)  The  raquirements  in 

§  303.150(b)(1)  and  (b)(2)  are  met:  and 

(2)  Subject  to  $  303.341(a).  the 
statewide  system  of  early  intervention 
senrices  is  in  effect,  or  will  be  in  effect 
no  later  than  the  beginning  of  the  fourth 
year  of  the  State's  participation  under 
this  part; 

(c)  Information  and  assurances 
required  in  §$  303.161  through  303.176: 
and 

(d)  Other  information  that  the 
Secretary  may  require. 

( Approwd  by  the  OCBce  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(b),  1478(a)) 


1303.153 

Septentoer  it  i9(3i  lo 


••ef 

-i,tl  Ai«M  aaJiAh 


(a)  Subject  to  the  requirements  in 
paragraph  (b)  of  this  section,  a  State  that 
has  in  effect  a  State  law.  enacted  before 
September  1. 1986,  that  reqiiires  the 
provision  of  a  &ee  appropriate  public 
education  to  children  with  disabilities 
from  birth  through  age  two  is  eligible  for 
a  grant  under  this  part  for  the  first 
through  the  fourth  year  of  its 
participation. 

(b)  A  State  meeting  the  conditions  in 
paragraph  (a)  of  this  section  must — 

(1)  Have  on  file  with  the  Secretary  a 
statement  of  assurances  containing  the 
infcHination  required  in  §§  303.121 
throudi  303.128: 

(2)  Submit  an  annual  application  for 
years  one  through  four  that  contains  the 
information  in  §§303.141  through 
303.148: 

(3)  Meet  the  public  participation 
requirements  in  §§  303.110  through 
303.113:  and 

(4)  Provide  a  copy  of  the  State  law 
that  requires  the  provision  of  a  free 
appropriate  public  education  to 
children  with  disabilities  from  birth 
thnnmh  age  two. 

(c)  In  order  to  receive  funds  under 
this  part  for  the  fifth  and  succeeding 
years,  the  State  must  submit  an 
application  that  meets  the  requirements 
in  §  303.154. 

(Approved  l>y  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(d)) 

1303.154    AppNcatiofw  for  year  Ihre  and 


(a)  Fifth  year  application.  A  State's 
application  for  the  fifth  year  of  its 
participation  under  this  part  must 
contain — 

(1)  The  information  and  assurances 
required  in  §§  303.141  through  303.148 
and  §§303.161  throush  303.176: 

(2)  Information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  statewide  system  of 


early  intervention  services  required  in 
this  part  is  in  effect: 

(3)  A  policy  that,  no  later  than  the 
beginning  of  the  fifth  year  of  the  State's 
participation,  appropriate  early 
intervention  services  will  be  available  to 
all  children  in  the  State  who  are  eligible 
under  this  part  and  their  families; 

(4)  A  description  of  the  services  to  be 
provided  no  later  than  the  beginning  of 
the  fifth  year,  in  accordance  with  the 
timetables  imder  §  303.302:  and 

(5)  Other  information  that  the 
Secretary  may  require. 

(b)  Applications  for  succeeding  years. 
A  State's  applications  for  the  succeeding 
years  of  participation  under  this 
program  must  contain  information  and 
assurances  demonstrating  to  the 
satisfaction  of  the  Secretary  that  the 
State  will  continue  to  meet  all  • 
applicable  conditions  in  paragraph  (a)  of 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1475(c),  1476(b)(2).  and 
147S(a)) 

1303.155    Differential  funding. 

Notwithstanding  any  other  provision 
of  this  part,  an  eligible  entity  that  is 
experiencing  significant  hardships  in 
meeting  the  eligibility  requirements  for 
a  grant  under  this  part  for  the  fourth  or 
fifth  year  of  participation  may  qualify 
for  a  grant  for  fiscal  years  1990, 1991, 
or  1992  under  section  675(e)  of  the  Act. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  control  numlier  1820-0550) 

(Authority:  20  U.S.C  1475(e)) 

Components  of  a  Statewide  System— 
Application  Requirements  for  Years 
Four,  Five,  and  Thereafter 

1303.160    IMnimum  components  of  a 
ttalewkte  system. 

Each  application  must  address  the 
minimum  components  of  a  statewide 
system  of  coordinated,  comprehensive, 
multidisdplinary,  interagency  programs 
providing  appropriate  early  intervention 
services  to  all  infants  and  toddlers  with 
disabilities  and  their  families,  including 
Indian  infants  and  toddlers  with 
disabilities  on  reservations.  The 
minimum  components  of  a  statewide 
system  are  described  in  §§  303.161 
through  303.176. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(a).  1478(a)(9)) 

§303.161    State  definition  of 
devetopmantal  delay. 

Each  apphcation  must  include  the 
State's  definition  of  "developmental 
delay."  as  described  in  §  303.300. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(1)) 

§303.162    Central  directory. 

Each  application  must  include 
information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  State  has  developed  a 
central  directory  of  information  that 
meets  the  requirements  in  §  303.301. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(7)) 


§303.163 
children. 


Timotabiaa  for  serving  eligible 


Each  application  must  include  an 
assurance  that  the  timetables  required  in 
§  303.302  have  been  established  and 
will  be  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(2)) 


§  303.164    Pul>iic  awareness  program. 

Each  application  must  include 
information  and  assurances 
demonstrating  to  the  satisfaction  of  the 
Secretary  that  the  State  has  established 
a  public  awareness  program  that  meets 
the  requirements  in  §  303.320. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  niunber  1820-0550) 
(Authority:  20  U.S.C  1476(b)(6)) 

§303.165    ComprehensWe  child  find 
system. 

Each  application  must  include — 

(a)  The  policies  and  procedures 
required  in  §  303.321(b): 

(b)  Information  demonstrating  that  the 
requirements  on  coordination  in 

§  303.321(c)  are  met: 

(c)  The  referral  pnx»dures  required  in 
§  303.321(d).  and  either— 

(1)  A  description  of  how  the  referral 
sources  are  informed  about  the 
procedures;  or 

(2)  A  copy  of  any  memorandum  or 
other  document  used  by  the  lead  agency 
to  transmit  the  procedures  to  the  referral 
sources;  and 

(d)  The  timelines  in  §  303.321(e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bK5)) 

§  303.1 66    Evaluation,  assessment,  and 
nondiscriminatory  procedures. 

Each  application  must  include 
information  to  demonstrate  that  the 
requirements  in  §§  303.322  and  303.323 
are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(3);  1477  (a)(1). 
(d)(2).  and  (dM3)) 


UMI 
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|303.1«7    IndtvMualtedfwnityMrvio* 


Each  application  must  include — 

(a)  An  assurance  that  the  IFSP 
requirements  in  §  303.341  will  be  met; 
and 

(b)  Information  demonstrating  that— 

(1)  The  State's  procedures  for 
developing,  reviewing,  and  evaluating 
IFSPs  are  consistent  with  the 
requirements  in  $$  303.340, 303.342. 
303.343  and  303.345;  and 

(2)  The  content  of  IFSPs  used  in  the 
State  is  consistent  with  the 
requirements  in  §  303.344. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(4),  1477(d)) 

f 303.16a    CompfhwMrfveytem of 
personnel  development  (C8PD). 

Each  application  must  include 
information  to  show  that  the 
requirements  in  §  303.360(b)  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(bM8)) 

1 303.169  Personnel  standards. 

(a)  Each  application  must  include 
policies  and  procedures  that  are 
consistent  with  the  requirements  in 
§303.361. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(13)) 

1303.170  Prooodural  safsguards. 
Each  application  must  include 

procedural  safeguards  that — 

(a)  Are  consistent  with  §§  303.400 
through  303.406,  303.420  through 
303.425  and  303.460;  and 

(b)  Incorporate  either — 

(1)  The  aue  process  procedures  in  34 
CFR  300.506  through  300.512;  or 

(2)  The  procedures  that  the  State  has 
developed  to  meet  the  requirements  in 
S§  303.420(b)  and  303.421  throu^ 
303.425. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bMl2)) 

1303.171  Supervision  and  monitoring  of 
programs. 

Each  application  must  include 
information  to  show  that  the 
requirements  in  §303.501  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20.  U.S.C  1476(bM9)(A)) 

1303.172  Lead  agsnqrproosdiiras  for 
resolving  complainis* 

Each  application  must  include 
procedures  that  are  consistent  %vith  the 
requirements  in  §§  303.510  through 
303.512. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authraity:  20  U.S.C  1476(b)(9)) 

1303.173    PoHciaa  and  procaduraa  related 
to  financial  matters. 

Each  application  must  include — 
(a)  Funaing  policies  that  meet  the 

reouirements  in  §§303.520  and  303.521; 
lb)  Information  about  funding  sources, 

as  reouired  in  §  303.522; 

(c)  Procedures  to  ensure  the  timely 
delivery  of  services,  in  accordance  with 
§303.525;  and 

(d)  A  procedure  related  to  the  timely 
reimbursement  of  funds  under  this  part, 
in  accordance  with  §§  303.527(b)  and 
303.528. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(D)  and 
(b)(9)(E).  1476(b)(ll),  1481) 

S  303.1 74    Interagency  agreements; 
resolution  of  individual  disputes. 
Each  application  must  include — 

(a)  A  copy  of  each  interagency 
agreement  that  has  been  developed 
under  §303.523;  and 

(b)  Information  to  show  that  the 
requirements  in  §  303.524  are  met. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)(E)) 

f  303.1 75    Policy  for  contracting  or 
ottiarwisa  arrai>ging  for  sarvicas. 

Each  application  must  include  a 
policy  that  meets  the  requirements  in 
§  303.526. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(10))  - 

1303.176    Dataeollaction. 

Each  application  must  include 
procedures  that  meet  the  requirements 
in  §  303.540. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bMl4)) 

Participation  by  the  Secretary  of  the 
Interior 

1303.180    Paymenu  to  tha  Secretary  of  tha 
Interior  for  Indian  tribes  and  tribal 
organltationa. 

(a)  The  Secretary  makes  payments  to 
the  Secretary  of  the  Interior  for  the 
coordination  of  assistance  in  the 

Erovision  of  early  intervention  services 
y  the  States  to  infants  and  toddlers 
with  disabilities  and  their  families  on 
reservations  served  by  elementary  and 
secondary  schools  for  Indian  children 
operated  or  funded  by  the  Department 
of  the  Interior. 

(b)  (1)  The  Secretary  of  the  Interior 
shall  distribute  payments  under  this 


part  to  tribes  or  tribal  organizations  (as 
defined  under  section  4  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act),  or  combinations  of 
those  entities,  in  accordance  with 
section  684(b)  of  the  Act. 

(2)  A  tribe  or  tribal  organization  is 
eligible  to  receive  a  payment  under  this 
section  if  the  tribe  is  on  a  reservation 
that  is  served  by  an  elementary  or 
secondary  school  operated  or  funded  by 
the  Bureau  of  Indian  Affairs  ("BIA"). 

(c)(1)  Within  90  days  after  the  end  of 
each  fiscal  year  the  Secretary  of  the 
Interior  shall  provide  the  Secretary  with 
a  report  on  the  payments  distributed 
under  this  section. 
(2)  The  report  must  include — 
(i)  The  name  of  each  tribe,  tribal 
organization,  or  combination  of  those 
entities  that  received  a  payment  for  the 
fiscal  year; 
(ii)  The  amount  of  each  payment;  and 
(iii)  The  date  of  each  payment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1484(b):  H.R.  Rep.  No. 
198, 102d  Cong.,  lit  Sen.  22  (1991)) 

Subpart  C— Procaduraa  for  Making 
Granta  to  Stataa 

1303.200  Formula  for  State  aNoeaHona. 

(a)  For  each  fiscal  year,  from  the 
aggregate  amount  of  funds  available 
under  this  part  for  distribution  to  the 
States,  the  Secretary  allots  to  each  State 
an  amount  that  bears  the  same  ratio  to 
the  aggregate  amount  as  the  number  of 
infants  and  toddlera  in  the  State  beara 
to  the  number  of  infants  and  toddlers  in 
all  States. 

(b)  For  the  purpose  of  allotting  funds 
to  the  States  under  paragraph  (a)  of  this 
section — 

(1)  Aggregate  amount  means  the 
amount  available  for  distribution  to  the 
States  after  the  Secretary  determines  the 
amount  of  payments  to  be  made  to  the 
Secretary  of  the  Interior  under  §  303.203 
and  to  the  jurisdictions  under  §  303.204; 

(2)  Infants  and  toddlers  means 
children  from  birth  through  age  two  in 
the  general  population,  based  on  the 
most  recent  satisfactory  data  as 
determined  by  the  Secretary;  and 

(3)  State  means  each  of  the  50  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(Authority:  20  U.S.C  1484(c)) 

1303.201  Distribution  of  aliotmanta  from 
noniMrtidpatlng  Stataa. 

If  a  State  elects  not  to  receive  its 
allotment,  the  Secretary  reallots  those 
funds  among  the  remaining  States,  in 
accordance  with  §  303.200(a). 

(Authority:  20  U.S.C  1484(d)) 
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No  SMm  reoaivw  b«than  OS  parotnt 
of  the  ^gragBta  amount  availabia  under 
§  303.200  or  $500,000.  whidiavar  it 
greater. 
(Authority:  2eU&C  MMicND) 


isosjos 


la«M 


or«M 


The  amount  of  the  payment  to  the 
SecroAary  of  the  lataiior  under  §  303.180 
for  any  fiscal  year  1$  1.25  peroant  of  the 
aggregate  amount  availabuB  to  States 
after  the  Secretary  defermlnee  the 
amount  of  paymoits  to  be  made  to  the 
jurisdictions  under  §  303.204. 

(Authority.  30  VJ&JC  MftKbM       | 


f3C3.2M    PaymanlilD«M| 

From  the  sums  appropriated  to  cany 
out  this  part  for  any  Hscal  year,  the 
Secretary  may  reserve  up  to  1  peioent 
for  payments  to  the  {uriMictiooa  Usted 
in  §  303.2  in  accordance  writh  their 
respectiw  needs. 

(Authority:  20  US£i  1484(an 


1303.206 

Notwithstanding  any  other  provision 
of  this  part,  section  675(e)  of  ttia  Act 
governs — 

(a)  The  amount  of  my  giaot  for  fiscal 
year  1990. 1991.  or  lBi»  nndar  that 
subsection;  and 

(b)  The  reaUotment  of  funds  for  those 
Tiscal  years. 

(Authovitr.  20  U.S£.  U75(«n      j 


Subpart  D    Prograni 

Earty  Intarvantion 
General 


1303.300 


Safvic* 
SyMaM  0* 


pcobability  of  leaultiag  la 
devalopoMRtal  deUy  under 
S  303.16(a)(2). 

(c)  If  the  State  elects  to  include  in  its 
system  driMren  who  are  at  risk  under 
§  303.16(b).  the  State  shall  describe  the 
criteria  and  procedures,  including  the 
use  of  informed  clinical  opinion,  that 
wilt  be  used  to  identify  those  dtildren. 

(Approved  by  the  Ofiice  of  Managnmeot  and 
Bud^rt  under  ouitToI  munber  1820-0550) 
(Authority:  20  U.S.C.  1472(1).  1476(b)(t)) 

Note:  Under  this  section  and 
S  303.322(cM2).  States  are  required  to  annira 
that  informed  clinical  opinion  is  used  in 
determining  a  child's  eligibility  under  this 
part.  Informed  clinical  opinion  is  especially 
important  if  there  are  no  standardized 
maesurea.  or  if  the  standardised  pncadmim 
are  aot  appnifMiafto  for  a  grvMi  age  or 
developnieotal  arae.  If  a  gtvea  itaiuiardixed 
procedure  is  considered  to  be  appiapriate,  a 
State's  criteria  could  include  percentiles  or 
percentages  of  teveb  of  functioahig  oa 
standardized  i 


Each  statewida  qritam  of  ewly 
intorventioo  servloas  must  indude  the 
eligibility  criteria  and  procodures, 
consistent  with  $  303.16.  that  will  be 
used  by  the  State  bi  carrying  out 
programs  ipider  this  part. 

ta)  The  State  shall  define 
devehpmetttat  defay  by — 

(1)  Describing,  for  each  of  the  araaa 
listed  in  §303.16(aNl).  the  procaduras. 
including  the  osa  of  infionned  clinical 
opinion,  that  will  ba  used  to  measure  a 
child's  devakxxnant;  aod 

(2)  Stating  the  levels  of  functioning  or 
other  criteria  that  constitute  a 
developmental  delay  in  each  of  those 
areas. 

(b)  The  State  dial)  describa  die 
criteria  and  pcacadmas,  jncfawling  die 
use  of  bdatmed  cttnical  opinion,  tfiat 
will  be  used  to  datarmine  the  exialenoe 
of  a  condition  that  has  a  high 


130X301    Central  diractory. 

(a)  Each  system  must  indude  a  central 
directory  of  information  about — 

(1)  Public  and  private  early 
intervention  services,  resources,  and 
experts  available  in  the  State: 

(2)  Research  and  demonstration 
projects  being  conducted  in  the  State; 
and 

(3)  Professional  and  other  groups  that 
provide  assistvice  to  children  el^ible 
under  this  part  and  their  families. 

(b)  The  information  required  in 
paragraph  (a)  of  this  section  must  be  in 
suffident  detail  to— 

(1)  Ensure  that  the  (general  public  will 
be  able  to  determine  the  nature  and 
scope  of  the  services  and  assistance 
available  horn  eedi  of  the  sources  listed 
in  the  diradory:  and 

(2)  Enable  the  parent  of  a  child 
eligible  under  this  part  to  contad.  by 
telephone  or  letter,  any  of  the  sources 
listed  in  the  directory. 

(c)  The  central  directory  must  be- 
ll) Updated  at  least  annually:  and 
(2)  Accessible  to  the  general  public 

(d)  To  meet  the  requirements  in 
paragraph  (c)(2)  of  this  section,  the  lead 
agency  shall  arrange  for  copies  of  the 
diredory  to  be  available — 

(1)  In  each  geo^aphic  region  of  the 
State,  including  rural  areas;  and 

(2)  In  places  and  a  manner  that  ensure 
accessibility  by  persons  with 
disabilities. 

(Approved  by  the  OfTice  of  Miaiigiaiwint  and 
Bud^  under  control  number  1S20-0550> 
(Authority:  20  U.&Q  1476(b)(7H 

NolK  Bxampks  of  appropriata  ffoupe  that 
provide  assistance  to  eligible  drildno  aad 
their  fonilieB  inchide  petaiit  sapport  groups 
and  advocate  aasocialiona 


Except  as  provided  in  §  303.4.  each 
system  must  include  timetables  for 
ensuring  that  approfffiate  early 
intervention  services  will  be  available  to 
all  inlanU  and  toddlers  with  disabilities 
in  the  State,  including  Indian  infants 
and  toddlers  with  disabilities  on 
reservations,  no  later  than  the  beginning 
of  the  fifth  year  of  the  State's 
participation  under  this  part 

(Approved  by  the  Office  of  Management  and 
Budiget  under  contnrf  munber  1 820-0550) 
(Authority:  20  U.S.C  1419(g),  1476(b)(2)) 
NelK  Amendmento  to  the  Act  made  by 
Public  Law  102-119  extend  the  State's  duty 
to  make  services  avaikble  to  Indian  children 
on  reservations  served  by  BIA  schools.  The 
State's  obtigation  under  prior  law  to  make 
services  available  to  other  Indian  children  is 
unaffected  by  these  amendments. 

Identification  and  Evaluation 


1303.320    Public  I 

Each  system  must  include  a  public 
awareness  program  that  focuses  on  the 
early  identification  of  children  who  are 
eligible  to  receive  early  intervention 
services  under  this  part  and  includes 
the  preparation  and  dissemination  by 
the  lead  agency  to  all  primary  referral 
sources  of  information  materials  for 
parents  on  the  availability  of  early 
intervention  services.  The  public 
awareness  program  must  provide  for 
informing  the  public  about — 

(a)  The  State's  early  intervention 
proo-am; 

(hi)  The  child  find  system,  including— 

(1)  The  purpose  and  scope  of  the 
system; 

(2)  How  to  make  referrals;  and 

(3)  How  to  gain  access  to  a 
comprehensive,  multidisdplinary 
evaluation  and  other  eariy  intervention 
services;  and 

(c)  The  central  directory. 

(Approved  by  die  Office  of  Management  and 
Budget  under  control  munber  1B20-05S0) 
(Authority:  20  U.S.C  1476(bM6)) 

Note  1:  An  effective  public  awareness 
program  is  one  that  does  the  followdng: 

1.  Provides  a  continuous,  ongoing  effort 
that  is  in  efliact  throu^tout  the  State, 
including  rural  areas; 

2.  Provides  tat  the  iavohreneot  of,  and 
communicatioo  with,  ma^at  ocganiations 
throughout  the  State  that  have  a  direct 
interest  in  this  part,  including  public 
agendes  at  the  State  and  local  level,  private 
providers,  professional  associations,  parent 
groups,  advocate  assodatioas.  and  other 
organizations; 

3.  Has  coverage  broad  enough  to  reach  the 
general  public,  including  those  who  have 
disabilities;  and 

4.  Indades  a  variety  of  nHtiuds  fcr 
infonatag  the  pnlittc  about  die  pnwisions  of 
this  part. 


UMI 
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Note  2:  Examples  of  methods  for  informing 
the  general  public  about  (he  provisions  of 
this  part  include:  (1)  Use  of  television,  radio, 
and  newspaper  releases.  (2)  pamphlets  and 
posters  displayed  in  doctors'  offices, 
hospitals,  and  other  appropriate  locations, 
and  (3)  the  use  of  a  toll-free  telephone 
service. 

f  303.321    Comprtltanaiv*  ehHd  And 
system. 

(a)  General.  (1)  Each  system  must 
include  a  comprehensive  child  find 
system  that  is  consistent  with  Part  B  of 
the  Act  (see  34  CFR  300.128),  and  meets 
the  requirements  of  paragraphs  (h) 
through  (e)  of  this  section. 

(2)  The  lead  agency,  with  the  advice 
and  assistance  of  the  Council,  shall  be 
responsible  for  implementing  the  child 
find  system. 

(b)  Procedures.  The  child  find  system 
must  include  the  policies  and 
procedures  that  the  State  will  follow  to 
ensure  that — 

(1)  All  infants  and  toddlers  in  the 
State  who  are  eligible  for  services  under 
this  part  are  identified,  located,  and 
evaluated;  and 

(2)  An  effective  method  is  developed 
and  implemented  to  determine  which 
children  are  receiving  needed  early 
intervention  services,  and  which 
children  are  not  receiving  those 
services. 

(c)  Coordination.  (1)  The  lead  agency, 
with  the  assistance  of  the  Coimcil.  shall 
ensure  that  the  child  find  system  under 
this  part  is  coordinated  with  all  other 
major  efforts  to  locate  and  identify 
children  conducted  by  other  State 
agencies  responsible  for  administering 
the  various  education,  health,  and  social 
service  programs  relevant  to  this  part, 
tribes  and  tribal  organizations  that 
receive  payments  under  this  part,  and 
other  tribes  and  tribal  organizations  as 
appropriate,  including  efforts  in  the— 

(i)  Program  authorized  under  Part  B  of 
the  Act; 

(ii)  Maternal  and  Child  Health 
program  luider  Title  V  of  the  Social 
Security  Act; 

(iii)  Early  Periodic  Screening, 
Diagnosis  and  Treatment  (EPSDT) 
program  under  Title  XIX  of  the  Social 
Security  Act; 

(iv)  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act; 

(v)  Head  Start  Act;  and 

(vi)  Supplemental  Security  Income 
program  under  Title  XVI  of  the  Social 
Security  Act. 

(2)  Tne  lead  agency,  with  the  advice 
and  assistance  of  the  Council,  shall  take 
steps  to  ensure  that — 

(i)  There  will  not  be  unnecessary 
duplication  of  effort  by  the  various 
agencies  involved  in  the  State's  child 
find  system  tmder  this  part;  and 


(ii)  The  State  will  make  use  of  the 
resources  available  through  each  public 
agency  in  the  State  to  implement  the 
child  find  system  in  an  effective 
manner. 

(d)  Referral  procedures.  (1)  The  child 
find  system  must  include  procedures  for 
use  by  primary  referral  sources  for 
referring  a  child  to  the  appropriate 
public  aeency  within  the  system  for — 

(i)  Evaluation  and  assessment,  in 
accordance  with  §§  303.322  and 
303.323;  or 

(ii)  As  appropriate,  the  provision  of 
services,  in  accordance  with 
$  303.342(a)  or  S  303.345. 

(2)  The  procedures  required  in 
paragraph  (b)(1)  of  this  section  must— 

(i)  Provide  for  an  effective  method  of 
making  referrals  by  primary  referral 
sources; 

(ii)  Ensure  that  referrals  are  made  no 
more  than  two  woricing  days  after  a 
child  has  been  identified;  and 

(iii)  Include  procedures  for 
determining  the  extent  to  which 

Erimary  referral  sources,  especially 
ospitals  and  physicians,  disseminate 
the  information,  as  described  in 
$  303.320.  prepared  by  the  lead  agency 
on  the  availability  of  early  interventicm 
services  to  parents  of  infants  and 
toddlers  with  disabilities. 

(3)  As  used  in  paragraph  (d)(1)  of  this 
section,  primary  referral  sources 
includes — 

(i)  Hospitals,  including  prenatal  and 
postnatal  care  facilities; 
(ii)  Physicians; 
(iii)  Parents; 
(iv)  Day  care  programs; 
(v)  Local  educational  agencies; 
(vi)  Public  health  facilities: 
(vii)  Other  social  service  agencies;  and 
(viii)  Other  health  care  providers. 

(e)  Timelines  for  public  agencies  to 
act  on  referrals.  (1)  Once  the  public 
agency  receives  a  referral,  it  shall 
appoint  a  service  coordinator  as  soon  as 
possible. 

(2)  Within  45  days  after  it  receives  a 
referral,  the  public  agency  shall — 

(i)  Complete  the  evaluation  and 
assessment  activities  in  §  303.322;  and 

(ii)  Hold  an  IFSP  meeting,  in 
accordance  with  §  303.342. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20U.S.C  1472(2KEMvii), 
1476(bM5)) 

Note:  In  developing  the  child  find  system 
under  this  part.  States  should  consider  (1) 
tracking  systems  based  on  high-risk 
conditions  at  biith,  and  (2)  other  activities 
that  are  being  conducted  by  various  agencies 
or  organizations  in  the  State. 

1303.322    Evaluation  and  aaaaaament 

(a)  General.  (1)  Each  system  must 
include  the  performance  of  a  timely. 


comprehensive,  multidisdplinary 
evaluation  of  each  child,  birth  through 
age  two,  referred  for  evaluation, 
including  assessment  activities  related 
to  the  child  and  the  child's  family. 

(2)  The  lead  agency  shall  be 
responsible  for  ensuring  that  the 
requirements  of  this  section  are 
implemented  by  all  aflSected  public 
agencies  and  service  providers  in  the 
State. 

(b)  Definitions  of  evaluation  and 
assessment.  As  used  in  this  part— 

(1)  Evaluation  means  the  procedures 
used  by  appropriate  qualified  personnel 
to  determine  a  child's  initial  and 
continuing  eligibility  under  this  part, 
consistent  with  the  definition  of 
"infants  and  toddlers  vrith  disabilities" 
in  $  303.16.  including  determining  the 
status  of  the  child  in  each  of  the 
developmental  areas  in  paragraph 
(c)(3)(ii)  of  this  section. 

(2)  Assessment  means  the  ongoing 
procedures  used  by  appropriate 
qualified  personnel  throughout  the 
period  of  a  child's  eli^ility  under  this 
part  to  identi^ — 

(i)  The  child's  unique  strengths  and 
needs  and  the  services  appropriate  to 
meet  those  needs;  and 

(ii)  The  resources,  priorities,  and 
concerns  of  the  family  and  the  supports 
and  services  necessary  to  enhance  the 
family's  capacity  to  meet  the 
developmental  needs  of  their  infant  or 
toddler  with  a  disability. 

(c)  Evaluation  and  assessment  of  the 
child.  The  evaluation  and  assessment  of 
each  child  must — 

(1)  Be  conducted  by  personnel  trained 
to  utilize  appropriate  methods  and 
procedures; 

(2)  Be  based  on  informed  clinical 
opinion;  and 

(3)  Include  the  following: 

(i)  A  review  of  pertinent  records 
related  to  the  child's  current  health 
status  and  medical  history. 

(ii)  An  evaluation  of  the  child's  level 
of  functioning  in  each  of  the  following 
developmental  areas: 

(A)  Cognitive  development. 

(B)  Physical  development,  including 
vision  and  hearing. 

(C)  Communication  development. 

(D)  Social  or  emotional  development. 

(E)  Adaptive  development. 

(iii)  An  assessment  of  the  imique 
needs  of  the  child  in  terms  of  each  of 
the  developmental  areas  in  paragraph 
(c)(3)(ii)  of  this  section,  including  the 
identification  of  services  appropriate  to 
meet  those  needs. 

(d)  Family  assessment.  (1)  Family 
assessments  under  this  part  roust  ba 
family-directed  and  designed  to 
determine  the  resources,  prioities,  and 
concnns  of  the  family  related  to 
enhancing  the  development  of  the  child. 
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(2)  Any  asnannutl  that  is  conducted 
must  be  voluntary  oo  the  part  of  tha 
family. 

(3)  If  an  assessment  of  the  family  is 
carried  out.  the  sseessment  must — 

(i)  Be  conducted  by  personnel  trained 
to  utilize  appn^priate  methods  and 
procedures: 

(ii)  Be  based  on  iBfarmati<»  provided 
by  the  family  through  a  personal 
interview;  and 

(iii)  Incorporate  the  {amily's 
description  of  its  resouices,  priorities, 
and  coBoams  related  to  enhancing  the 
child's  dev^pment 

(ej  Timeiiites.  (1)  Except  as  provided 
in  paragraph  (eX2]  of  this  section,  the 
evaluation  and  initial  assessment  of 
each  child  (including  the  fiunily 
assessment)  must  be  completed  within 
the  45-day  time  period  raquired  in 
S  303.321(e). 

(2)  The  iMd  agency  shall  develop 
prooadures  to  ensure  that  in  the  event 
of  exceptional  circumstances  that  make 
it  impossible  to  complete  the  evaluation 
and  assessment  within  45  days  (e.g^  if 
a  child  is  ill),  public  agendea  will— 

(i)  Document  those  droimstancaa; 
and 

(ii)  Develop  and  implement  an 
interim  IFSP.  to  the  extent  appropriate 
and  consistast  with  §  303.345  (bUD  and 
(b)(2). 


UMI 


(Approved  by  the  Office  of  ItiiMfriniiinl  aDd 
Budj^  uadar  ooatrel  aambor  ItZO-OSSO) 
(Authority:  20  U.S.C.  1476(bM3):  1477  (aXD. 
(aN2).(dMlKaBd  (d)(2)) 

Nate  Thie  ascttna  wnbines  iato  one 
overall  requiranent  the  pcovisioas  on 
evaiuatJrOB  and  asaaasnwat  uadar  tba 
fbllowiag  aectians  of  the  Act  (1)  tectioQ 
676(b)(3)  (timely,  comprabeasive. 
nfiuhidiscipliaacy  evaluation),  and  (2)  section 
677(a)  (1)  and  (2)  (nraMdlsclpHnsfy  and 
tamilyHdirected  asaessmenti). 

The  section  aho  requires  that  die 
evaluatian-anessnwnt  piocsia  be  broad 
enough  to  obtain  inionBetioB  re(|iiirBd  in  the 
IFSP  concerning  (1)  Hw  fMily's  leaowcaa. 
pikjfitlM,  MO  GOBoens  seiattd  to  toe 
dewtopmeat  of  tte  cUU  (lectioa  e77(dN2]). 
and  (2)  tlw  child's  functkniag  level  in  each 
of  the  five  desakipmsatal  anas  (section 
677(d)(t)). 

Each  lead  agency  shall  adopt 
nondiscriminatory  evaluation  and 
assessment  procedufea.  The  procedures 
must  provide  that  public  agendes 
responsible  for  the  evaluation  and 
assessment  of  childran  and  familiee 
under  this  part  shall  ensore,  at  a 
minimum,  that — 

(a)  Testa  and  other  avaluation 
materials  tad  prooadaiea  are 
administered  in  th*  native  language  of 
the  paraota  or  other  mode  of 
comroimication.  ualass  tt  is  dearly  not 
feasible  to  do  so; 


(b)  Any  assessment  and  evahiation 
procedures  and  materials  tliat  are  used 
are  selected  and  administered  so  as  not 
to  be  racially  or  culturally 
discriminatory; 

(c)  No  singla  procedure  is  used  as  the 
sole  criterion  for  determining  a  child's 
eligibility  under  this  part;  and 

(d)  Evaluations  and  assessments  are 
conducted  by  qualified  personnel. 
(Approved  by  th«  Office  of  Management  and 
Budget  under  coatrol  ouatber  1820-0550) 
(Authority:  20  U.S.C.  1476(bM3):  1477  (aMD. 
(d)(2).  and  (dM3)) 

Individualized  Fainiy  Service  Plana 
(IFSPs) 

1303.340    QenecaL 

la)  Each  system  must  inchjde  pc^idee 
and  procedures  regarding 
individualized  family  service  plans 
(IFSPs)  that  meet  tiie  requirements  at 
this  section  and  §§303341  throu^ 
303.346. 

(b)  As  used  in  this  part. 
individualized  family  service  f^an  and 
IFSP  mean  a  written  plan  for  providing 
early  intervention  servicsa  to  a  diild 
eligible  uiuler  this  part  and  tha  diild's 
family.  Tha  plan  must — 

(1)  Be  developed  in  accordance  with 
§§  303.342  and  303.343: 

(2)  Be  based  on  tiie  evaluation  and 
aaaeesment  described  in  §303.322;  and 

(3)  Include  the  matters  specified  in 
§303.344. 

(c)  Lead  agency  responsibility.  The 
lead  agency  shall  ensure  that  an  IFSP  is 
developed  and  implemented  for  each 
eligible  child,  in  accordance  with  the 
requirements  of  this  part  If  there  is  a 
dispute  between  agenciea  as  to  who  has 
responsibility  lor  developing  or 
implonenting  an  IFSP,  the  lead  agency 
shall  resohre  the  dispute  or  assign 
responsibility. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-OSSO) 
(Authority:  20  U.S.C'i477) 

Note:  Ib  instances  where  aa  eligibb  child 
must  have  both  an  IFSP  and  an 
individualized  service  plan  under  another 
Federal  program,  it  may  be  possible  to 
develop  a  single  consolidaled  document, 
provided  that  it  (1)  confeiins  all  of  the 
required  information  ia  f  303.344.  and  (2)  is 
developed  in  accordance  with  tha 
requinuaents  of  this  part. 


1303.341    Meeting  tha  IFS» 
for  years  four  and  five. 

(a)  Fourth  year  requirements.  No  later 
than  the  beginning  of  the  fourth  year  of 
a  State's  partidpation  under  diis  part, 
the  State  shall  ensure  that — 

(1)  Evaluations  and  assessments  are 
conducted  in  accordance  with 
§303322; 

(2)  An  IFSP  ia  developed,  in 
accordance  writh  §§  303342(a)  and 


303.343(a).  for  each  child  determined  to 
be  ehg^e  under  this  part  and  the 
child's  bmily:  and 

(3)  Service  coordination  services  are 
available  to  each  eligible  child  and  the 
child's  family. 

(b)  Requirements  for  the  fifth  year.  No 
later  than  the  beginning  of  the  fifth  year 
of  a  State's  partidpation  under  this  part, 
a  current  IFSP  must  be  in  effect  and 
implemented  for  each  eligible  child  and 
the  child's  family. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(b)(2)  and  (bX4), 
1477(a)(2)  and  (c)) 

1303342    Proeadwaa  for  IFSP 
deeeiopmsnt  review,  and  avakiattan. 

(a)  Meeting  to  develop  initial  IFSP— 
timelines.  For  a  diild  who  has  been 
evaluated  for  the  first  time  and 
determined  to  be  eligible,  a  meeting  to 
develop  the  initial  IFSP  must  be 
conduded  within  the  45-day  time 
pOTiod  in  §  303.321(e). 

(b)  Paiodic  review.  (1)  A  review  of  the 
IFSP  for  a  child  and  the  child's  family 
most  be  conducted  every  six  months,  or 
more  frequently  if  conditions  warrant, 
or  if  the  feroily  requests  such  a  review. 
Tlie  purpose  of  the  periodic  review  is  to 
determine— 

(i)  The  degree  to  which  progress 
toward  adiieving  the  outcomes  is  being 
made;  and 

pi)  Whether  modification  or  revision 
of  the  outcomes  or  services  is  riecessary. 

(2)  The  review  may  be  carried  out  by 
a  meeting  or  by  another  means  that  is 
acceptable  to  the  parents  and  other 
partid  pants. 

(c)  Annual  meeting  to  evaluate  the 
IFSP.  A  meeting  must  be  conducted  on 
at  least  an  amrual  basis  to  evaluate  the 
IFSP  for  a  child  and  the  child's  femily. 
and.  as  appropriate,  to  revise  its 
provisions.  The  results  of  any  current 
evaluations  conducted  imder 

§  303.322tc).  and  other  information 
available  from  the  ongoing  assessment 
of  the  child  and  family,  must  be  used  in 
determining  what  services  are  needed 
and  will  be  provided. 

(d)  Accessibility  and  convenience  of 
meetings.  (1)  IFSP  meetings  roust  be 
conducted-r- 

(i)  In  settings  and  at  times  that  are 
convenient  to  families;  and 

(ii)  In  the  native  language  of  the 
family  or  other  mode  of  communication 
used  by  the  family,  unless  it  is  clearly 
not  feasible  to  do  so. 

(2)  Meeting  arrangements  must  be 
made  vwth.  uid  wnitlen  notiGa  provided 
to,  the  family  and  odwr  paitidpants 
early  aaou^  before  the  meeting  date  to 
ensure  that  they  will  be  abla  to  attend. 
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(e)  ParetttaJ  consent.  Hm  contmits  of 
the  IFSP  mTist  be  fullv  explained  to  the 
parents  and  informed  written  consent 
from  the  parents  must  be  obtained  prior 
to  the  provision  of  early  intervention 
services  described  in  the  pUn.  If  the 
parents  do  not  provide  consent  with 
respect  to  a  particular  early  intervention 
service  or  withdraw  c(ns«nt  after  first 
providing  it,  that  service  may  not  be 
provided.  The  early  intervention 
services  to  which  parental  consent  is 
ohtained  must  be  provided. 

(Approvnd  by  the  Office  of  Managaaient  and 
BudgPt  under  control  aumbnr  1820-OS50) 
(Authority:  20  U..S.a  1477) 

Note:  The  requirement  for  the  annual 
HvaluHtlon  inrorporatas  the  periodic  review 
prcicess.  Th«)reibn,  it  it  necaaaary  to  have 
(inly  one  soparata  pMriodic  review  each  year 
(i.e.,  six  months  after  the  initial  and 
subsequent  annual  IFSP  meetings),  unless 
cmndttinns  warrant  otherwise. 

Because  the  needs  of  infants  and  Itxidlers 
r:hange  so  rapirfiy  during  the  course  of  a  year. 
i:nrtain  evahiafion  procedures  may  need  to  be 
repeetod  b«ft>fe  condticting  the  periodic 
reviews  and  annual  evahiation  meetings  in 
paragraphs  (b)  and  (c)  of  this  tactiraL 

f  303.343    ParticipantainlFSPmectiivBa 
and  periodic  ravlaws. 

(a)  /n;7ja/  and  annual  IFSP  meetings. 
(1)  Each  initial  meeting  and  each  annual 
meeting  to  evaluate  the  IFSP  must 
include  the  following  participants: 

(i)  The  parent  or  parents  of  the  child. 

(ii)  Other  fomily  members,  as 
requested  by  the  parent,  if  feasible  to  do 
so; 

(iii)  An  advocate  or  person  outside  of 
the  family,  if  the  parent  requests  that  the 
personparticipate. 

(iv)  Tne  ser\'ice  coordinator  who  has 
been  working  with  the  family  since  the 
initial  referral  of  the  child  for 
evaluation,  or  who  has  been  designated 
by  the  public  agency  to  be  responsible 
for  imnicsrfentation  of  the  IFSP. 

(v)  A  person  or  p>ersons  directly 
involved  in  conducting  the  evaluations 
and  assessments  in  §  303.322. 

(vi)  As  appropriate,  perscKis  who  will 
l>e  providing  services  to  the  child  or 
family. 

(2)  If  a  person  listed  in  paragraph 
(a)(l)(v)  of  this  section  is  unable  to 
attend  a  meeting,  arrangements  must  be 
made  for  the  person's  involvement 
through  other  means,  including — 

(i)  Participating  in  a  telephone 
conference  call; 

(ii)  Having  a  knowledgeable 
authorized  representative  attend  the 
meeting;  or 

(iii)  Making  pertinent  records 
available  at  the  meeting. 

(b)  Periodic  review.  Each  periodic 
review  must  provide  for  the 
participation  of  persons  in  paragraphs 


(a)(l)(i)  through  (aMlMiv)oftbis  section 
If  conditions  warrant,  provisions  must 
be  made  for  the  participation  of  other 
representatives  identified  in  paragraph 
(a)  of  this  section. 

(Approved  by  the  Office  of  Manafoment  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1477(b)) 

1303^44    Comant  o(  an  IfSP. 

(a)  information  (U)out  the  child's 
status.  (1)  The  IFSP  must  include  a 
statement  of  the  child's  present  levels  of 
physical  development  (including  vision, 
hearing,  and  health  status),  cognitive 
development,  communication 
development,  social  or  emotional 
development,  and  adaptive 
development. 

(2)  The  statement  in  paragraph  (aUl) 
of  this  section  must  be  ba.sed  on 
professionally  acceptable  ohjetiive 
(Titeria. 

(b)  Family  information.  With  the 
concurrence  of  the  femily,  the  IFS  must 
include  a  statement  of  the  family's 
resources,  priorities,  and  concerns 
related  to  enhancing  the  development  of 
the  child. 

(c)  Outcomes.  The  IFSP  must  include 
a  .statement  of  the  major  outcomes 
expected  to  be  achieved  for  the  child 
and  family,  and  the  criteria,  procedures, 
and  timeliness  used  to  determine — 

(1)  The  degree  to  which  progress 
toward  achieving  the  outcomes  is  being 
made;  and 

(2)  Whether  modifications  or 
revisions  of  the  outcomes  or  services  are 
necessary. 

(d)  Early  intervention  ser\'ices.  (1)  The 
IFSP  must  include  a  statement  of  the 
specific  early  intervention  services 
necessary  to  meet  the  unique  nueds  of 
the  child  and  the  family  to  achieve  the 
outcomes  identified  in  paragraph  (c)  of 
this  sef:tion,  including — 

(i)  The  frequency,  intensity,  and 
method  of  delivering  the  services; 

(ii)  The  natural  environments,  as 
described  in  §  303.12(b),  in  which  early 
intervention  services  will  be  provided; 

(iii)  The  location  of  the  services;  and 

(iv)  The  payment  arrangements,  if 
any. 

(2)  As  used  in  paragraph  (d)(l)(i)  of 
this  section — 

(i)  Frequency  ind  intensity  mean  the 
number  of  days  or  sessions  that  a 
service  will  be  provided,  the  length  of 
time  the  service  is  provided  during  ea«:h 
session,  and  whether  the  service  is 

Erovided  on  an  individual  or  group 
Bsis;  and 

(ii)  Method  means  how  a  service  is 
provided. 

(3)  As  used  in  paragraph  (d)(l)(iii)  of 
this  section,  location  means  the  actual 


place  or  places  where  a  serrioe  wfll  be 
provided. 

(e)  Other  smWiNM^(1 )  To  the  extent 
appropriate,  the  IFSP  must  include— 

(i)  Medical  snd  other  services  that  the 
child  needs,  but  thst  ere  not  required 
under  this  part;  and 

(ii)  TIm  funding  sources  to  be  used  in 
pejring  for  those  services  or  the  steps 
that  will  be  taken  to  secure  those 
services  through  public  or  priveto 
sources. 

(2)  The  requirement  in  paragraph 
(eHl)  of  this  section  does  not  apply  to 
routine  medical  services  (e.g.. 
immunizations  and  "well-beby"  care), 
unless  s  child  needs  those  Mnricns  sod 
the  services  are  not  otherwise  available 
or  being  provided. 

(f)  Dates;  duration  of  services.  The 
IFSP  must  includ»— 

(1)  The  proiected  dates  for  initiation 
of  the  services  in  paragraph  fdKl)  of  this 
section  as  soon  as  possible  after  the 
IFSP  meetings  described  In  $  303.342; 
and 

(2)  The  anticipated  duration  of  those 
services. 

(g)  Service  coordinator,  (l)  The  IFSP 
must  include  the  name  of  the  service 
coordinator  from  the  profession  most 
immediately  relevant  to  the  child's  or 
family's  needs  (or  who  is  otherwise 
qualified  to  carry  out  all  applicable 
responsibilities  under  this  part),  who 
will  be  responsible  for  the 
implementation  of  the  IFSP  and 
coordination  with  other  agencies  and 
persons. 

(2)  In  meeting  the  requirements  in 
paragraph  (g)(1)  of  this  section,  the 
public  agency  may — 

(i)  Assign  the  same  servicK 
coordinator  who  wa.s  appointed  at  the 
time  that  the  child  was  initially  referred 
for  evaluation  to  be  responsible  for 
implementing  a  child's  and  .'ijiiilv's 
IFSP;  or 

(ii)  Appoint  a  new  servif^j 
coordinator. 

(3)  As  used  in  paragraph  (g)(1)  of  this 
section,  the  term  "profe.<»ioi)"  iududes 
"service  coordiri&tion." 

(h)  Transition  from  Part  H  services.  (1) 
The  IFSP  must  include  the  steps  to  be 
taken  to  support  the  transition  of  the 
child  to— 

(i)  Preschool  services  under  Part  B  of 
the  Act,  in  accordance  with  §  303.148. 
to  the  extent  that  those  services  ere 
considered  appropriate;  or 

(ii)  Other  services  that  may  be 
available,  if  appropriate. 

(2)  The  steps  required  in  paragraph 
(h)(1)  of  this  section  include— 

(i)  Discussions  with,  and  training  of. 
parents  regarding  future  plat^ements  and 
other  matters  related  to  the  child's 
transition; 
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(ii)  Procsduras  to  prepare  the  child  for 
changes  in  service  delivery,  including 
steps  to  help  the  child  adjust  to,  and 
function  in,  a  new  setting;  and 

(iii)  With  parental  consent,  the 
transmission  of  information  about  the 
child  to  the  local  educational  agency,  to 
ensure  continuity  of  services,  including 
evaluation  and  assessment  information 
required  in  $  303.322,  and  copies  of 
TFSPt  that  have  been  developed  and 
implemented  in  aocordanoa  with 
S§  303.340  through  303.346. 

(Approvwl  by  the  Offica  of  Muugement  and 
Budg0t  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1477(d)) 

Htt»  1:  With  respect  to  the  requirements  in 
peragrsph  (d)  of  this  sectioa.  the  appropriate 
iocatioa  of  services  for  some  inbnts  and 
toddlers  might  be  a  hospital  setting— during 
the  period  in  which  thc^  require  extensive 
medical  intervention.  However,  for  these  and 
other  eligible  children,  early  intervention 
services  must  be  provided  in  natural 
environments  (e.g.,  the  home,  child  care 
canters,  or  other  community  settings)  to  the 
maximum  extent  appropriate  to  the  needs  of 
the  child. 

Note  2:  Throughout  the  process  of 
developing  and  implementing  IFSPs  for  an 
eligible  child  and  the  child's  family,  it  is 
important  for  agencies  to  recognize  the 
variety  of  roles  that  funily  members  play  in 
enhancing  the  child's  development.  It  also  is 
important  that  the  degree  to  which  the  needs 
of  the  family  are  addressed  in  the  IFSP 
process  is  determined  in  a  collaborative 
manner  with  the  full  agreement  and 
participation  of  the  parents  of  the  child. 
Parents  retain  the  ultimate  decision  in 
determining  whether  tliey,  their  child,  or 
other  funily  members  will  accept  or  decline 
services  under  this  part 

Note  3:  The  early  intervention  services  in 
paragraph  (d)  of  this  section  are  those 
services  that  a  State  is  required  to  provide  to 
•  child  in  accordance  vrith  $  303.12. 

The  "other  services'*  in  paragraph  (e)  of 
this  section  are  services  that  a  child  or  family 
needs,  but  that  are  neither  required  nor 
covered  under  this  part  While  listing  the 
non-required  services  in  the  IPS?  does  not 
mean  that  those  services  must  be  provided, 
their  identification  can  be  helpful  to  both  the 
child's  family  and  the  service  coordinator,  for 
the  following  reasons:  First,  the  IFSP  would 
provide  a  comprehensive  picture  of  the 
child's  total  service  needs  (including  the 
need  for  medical  and  health  services,  as  well 
as  early  intervention  services).  Second,  it  is 
appropriate  for  the  service  coordinator  to 
assist  the  family  in  securing  the  non-required 
services  (e.g.,  by  (1)  determining  if  there  is 
a  public  agency  that  could  provide  financial 
assistance,  if  needed,  (2)  assisting  in  the 
preparation  of  eligibility  claims  or  insurance 
claims,  if  needed,  and  (3)  assisting  the  family 
in  seeking  out  and  arranging  for  the  child  to 
receive  the  needed  medical-health  services). 

Thus,  to  the  extent  appropriate,  it  is 
important  for  a  State's  procedures  under  this 
part  to  provide  for  ensuring  that  other  needs 
of  the  child,  and  of  the  family  related  to 


enhancing  the  development  of  the  child, 
such  as  medical  and  health  needs,  are 
considered  and  addressed,  including 
determining  (1)  who  will  provide  each 
service,  and  when,  where,  and  how  it  will  be 
provided,  and  (2)  how  the  service  will  be 
paid  for  (e.g.,  through  private  insurance,  an 
existing  Federal-State  funding  source,  such 
as  Medicaid  or  EPSDT,  or  some  other  funding 
arrangement). 

Nala  4:  Although  the  IFSP  must  include 
information  about  each  of  the  items  in 
paragraphs  (b)  through  (h)  of  this  section,  this 
does  not  mean  that  the  IFSP  must  be  a 
detailed,  lengthy  document.  It  might  be  a 
brief  outline,  with  appropriate  attachments 
that  address  each  of  the  points  in  the 
paragraphs  under  this  section.  It  is  important 
for  tlie  IFSP  itself  to  be  clear  about  (a)  what 
servioas  are  to  be  provided,  (b)  the  actions 
that  are  to  tM  taken  by  the  service  coordinator 
in  initiating  those  services,  and  (c)  what 
actions  will  be  taken  by  the  parents. 

1303.345  Provision  of  aarvicea  before 
svluetton  and  ■aaaaement  are  comptotad. 

Early  intervention  services  for  an 
eligible  child  and  the  child's  family  may 
commence  before  the  completion  of  the 
evaluation  and  assessment  in  $303,322, 
if  the  following  conditions  are  met: 

(a)  Parental  consent  is  obtained. 

(b)  An  interim  IFSP  is  developed  that 
includes — 

(1)  The  name  of  the  service 
coordinator  who  will  be  responsible, 
consistent  with  §  303.344(g),  for 
implementation  of  the  interim  IFSP  and 
coordination  with  other  agencies  and 
persons:  and 

(2)  The  early  intervention  services 
that  have  been  determined  to  be  needed 
immediately  by  the  child  and  the  child's 
family. 

(c)  The  evaluation  and  assessment  are 
completed  within  the  time  period 
required  in  %  303.322(e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 

(Authority:  20  U.S.C  1477(c)) 

Note:  This  section  is  intended  to 
accomplish  two  specific  purposes:  (1)  To 
facilitate  the  provision  of  services  in  the 
event  that  a  child  has  obvious  immediate 
needs  that  are  identified,  even  at  the  time  of 
referral  (e.g.,  a  physician  recommends  that  a 
child  with  cerebral  palsy  begin  receiving 
physical  therapy  as  soon  as  possible),  and  (2) 
to  ensure  Ihat  the  requirements  for  the  timely 
evaluation  and  assessment  are  not 
circumvented. 

1303.346  RMponsibility  and 
accountatiiUty. 

Each  agency  or  person  who  has  a  direct 
role  in  the  provision  of  early  intervention 
services  is  responsible  for  making  a  good 
feith  effort  to  assist  each  eligible  child  in 
achieving  the  outcomes  in  the  child's  IFSP. 
However,  Part  H  of  the  Act  does  not  require 
that  any  agency  or  person  be  held 
accountable  if  an  eligible  child  does  not 
achieve  the  gro%vth  projected  in  the  child's 
IFSP. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1477) 

Personnel  Training  and  Standards 

1303.360    Comprshenahfa  ayatem  of 
psraofinel  oevelopment, 

(a)  Each  system  must  include  a 
comprehensive  system  of  personnel 
development.  , 

(b)  The  personnel  development 
system  under  this  part  must — 

(1)  Be  consistent  with  the 
comprehensive  system  of  personnel 
development  required  under  Part  B  of 
the  Act  (34  CFR  300.380  through 
300.387); 

(2)  Provide  for  preservice  and 
inservice  training  to  be  conducted  on  an 
interdisciplinary  basis,  to  the  extent 
appropriate; 

(3)  Provide  for  the  training  of  a  variety 
of  personnel  needed  to  meet  the 
requirements  of  this  part,  including 
public  and  private  providers,  primary 
referral  sources,  paraprofessionals,  and 
persons  who  will  serve  as  service 
coordinatora;  and 

(4)  Ensure  that  the  training  provided 
relates  specifically  to^ 

(i)  Understanding  the  basic 
components  of  early  intervention 
services  available  in  the  State; 

(ii)  Meeting  the  interrelated  social  or 
emotional,  health,  developmental,  and 
educational  needs  of  eligible  children 
under  this  part;  and 

(iii)  Assisting  families  in  enhancing 
the  development  of  their  children,  and 
in  participating  fully  in  the 
development  and  implementation  of 
IFSPs. 

(c)  A  personnel  development  system 
under  this  part  may  include — 

(1)  Implementing  innovative  strategies 
and  activities  for  the  recruitment  and 
retention  of  early  intervention  service 
providers: 

(2)  Promoting  the  preparation  of  early 
intervention  providers  who  are  fully 
and  appropriately  qualified  to  provide 
early  intervention  services  under  this 
part; 

(3)  Training  personnel  to  work  in 
rural  areas;  and 

(4)  Training  personnel  to  coordinate 
transition  services  for  infants  and 
toddlers  with  disabilities  from  an  early 
intervention  program  under  this  part  to 
a  preschool  program  under  Part  B  of  the 
Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(8)) 

1303.361    Personnel  standarda. 
(a)  As  used  in  this  part^ 


UMI 
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(1)  Appropriate  professional 
requirements  in  the  State  means  entry 
level  requirements  that — 

(i)  Are  based  on  the  hi^iest 
requirements  in  the  State  applicable  to 
the  profiessicHi  or  discipline  in  which  a 
person  is  providing  early  intervention 
services;  and 

(ii)  Establish  suitable  qualifications 
for  personnel  providing  early 
intervention  services  under  this  part  to 
eligible  children  and  their  families  who 
are  served  by  State,  local,  and  private 
agencies. 

(2)  Highest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline  means  the  highest  entry-level 
academic  degree  needed  for  any  State 
approved  or  recognized  certification, 
licensing,  registration,  or  other 
comparable  requirements  that  apply  to 
that  profession  or  discipline. 

(3)  Profession  or  discipline  means  a 
specific  occupational  category  that — 

(i)  Provides  early  intervention 
services  to  children  eligible  under  this 
part  and  their  familiet; 

(ii)  Has  been  established  or  designated 
by  the  State:  and 

(iii)  Has  a  required  scope  of 
responsibility  and  degree  of 
supervision. 

(4)  State  approved  or  recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  means 
the  requirements  that  a  State  legislature 
either  has  enacted  or  has  authorized  a 
State  agency  to  promulgate  through 
rules  to  establish  the  entry-level 
standards  for  employment  in  a  specific 
profession  or  discipline  in  that  State. 

(b){l)  Each  statewide  system  must 
have  policies  and  procedures  relating  to 
the  establishment  and  maintenance  of 
standards  to  ensure  thai  personnel 
necessary  to  carry  out  the  purposes  of 
this  part  are  appropriately  and 
adequately  prepared  and  trained. 

(2)  The  policies  and  procedures 
required  in  paragraph  (b)(1)  of  this 
section  must  provide  for  the 
establishment  and  maintenance  of 
standards  that  are  consistent  with  any 
State-approved  or  State-recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  that 
apply  to  the  profession  or  discipline  in 
which  a  person  is  providing  early 
intervention  services. 

(c)  To  the  extent  that  a  State's 
standards  for  a  profession  or  discipline, 
including  standards  for  tempOTary  or 
emergency  certification,  are  not  based 
on  the  highest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline,  the  State's  application  fbr 
assistance  under  this  put  must  <nclude 
the  step*  the  State  is  taking,  the 
imtoedurae  far  notifying  p^k  sgendes 


and  personnel  of  those  steps,  and  the 
timelines  it  has  established  far  the 
retraining  or  hiring  of  personnel  that 
meet  appropriate  professional 
requirements  in  the  State. 

(d)(1)  In  meeting  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
determination  must  be  made  about  the 
status  of  personnel  standards  in  the 
State.  That  determination  must  be  based 
on  current  information  that  accurately 
describes,  for  each  profession  or 
discipline  in  which  personnel  are 
providing  early  intervention  services, 
whether  the  applicable  standards  are 
consistent  with  the  highest 
requirements  in  the  State  for  that 
profession  or  discipline. 

(2)  The  information  required  in 
paragraph  (d)(1)  of  this  section  must  bo 
on  file  in  the  lead  agency,  and  available 
to  the  public 

(e)  In  identifying  the  "highest 
requirements  in  the  State"  for  purposes 
of  this  section,  the  requirements  of  all 
State  statutes  and  the  rules  of  all  State 
agencies  applicable  to  serving  children 
eligible  under  this  part  and  their 
families  must  be  considered. 

(Approved  by  the  Office  of  ManagfTnent  and 
Budget  under  control  number  1820-0550} 
(Authority:  20  U.S.C  t476(bKl3)) 

N©»e:  This  section  requires  that  a  St<ite  use 
its  own  existing  highest  requiremeafs  to 
detennine  the  standards  appropriate  to 
personnel  who  provide  early  intervention 
services  under  this  part.  The  regulations  do 
not  require  States  to  set  any  sp>ecified 
training  standard,  such  as  a  master's  degree, 
far  employment  of  personnel  who  provide 
services  under  this  pan 

The  ragulatioos  pennit  each  State  to 
determine  the  sp>eciric  occupational 
categories  required  to  provide  early 
interveotion  services  to  children  eligibte 
under  this  part  and  their  families,  and  to 
revise  or  expand  tliesa  categories  as  needed. 
The  professions  or  disciplines  need  not  be 
limited  to  traditional  oocupatiooal  categories. 

Subpart  E— Procedural  Safeguards 
General 

f  30X400    General  reaponaibUlty  ot  iMd 
agency  for  procedural  safeguard*. 

Each  lead  agency  shall  be  responsible 
for — 

(a)  Establishing  or  adopting 
procedural  safeguards  that  meet  the 
requirements  of  this  subpart;  and 

(b)  Ensuring  effective  implementation 
of  the  safeguards  by  each  public  ageiK:y 
in  the  State  that  is  involved  in  the 
provision  of  aariy  intervention  services 
under  this  part 

(Authority:  20  U.S.C  1480) 


1303.401    DeHnWene  ef  eoneant.  na&im 


Informatiort. 

As  used  in  this  subpart — 

(a)  Consent  means  that — 

(1)  The  parent  has  been  folly 
informed  of  all  information  relevant  to 
the  activity  for  which  consent  is  soo^t, 
in  the  parent's  native  language  or  other 
mode  of  communication; 

(2)  The  parent  understands  and  agrees 
in  writing  to  the  carrying  out  of  the 
activity  for  which  consent  is  sought,  and 
the  consent  describes  that  activity  and 
Usts  the  records  (if  any)  that  will  be 
released  and  to  whom;  and 

(3)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  on  the 
part  of  the  parent  and  may  be  revoked 
at  any  time; 

(b)  Native  language,  where  used  with 
reference  to  persons  of  limited  English 
proficiency,  means  the  language  or 
mode  of  communication  normally  used 
by  the  parent  of  a  child  eligible  undw 
this  part; 

(c)  Personally  identifiable  means  that 
information  includes — 

(1)  The  name  of  the  child,  the  child's 
parent,  or  other  family  member. 

(2)  The  address  of  the  diild; 

(3)  A  personal  idmtifier,  such  as  the 
child's  or  parait's  social  security 
number;  or 

(4)  A  list  of  personal  characteristics  or 
other  information  that  would  make  it 
possible  to  identify  the  child  with 
reasonable  certainty. 

(Aufhorit>-:  20  U.S.C.  1480) 

1309.402    Oppcflunity  to  eumin*  racertfa. 

In  accordance  vrith  the  confidentiality 
procedures  in  the  regulations  under  Part 
B  of  the  Act  (34  CFR  300.560  through 
300.576),  the  parents  of  a  child  eligible 
under  this  part  must  be  afforded  the 
opportunity  to  inspect  and  review 
records  relating  to  evaluations  and 
assessments,  eligibility  determinations, 
development  and  implementation  of 
IFSPs.  individual  complaints  dealing 
with  the  child,  and  any  other  area  under 
this  part  involving  records  about  the 
child  and  the  child's  family. 

(Authority:  20  U.S.C  1480(4)) 


§303.403 

(a)  General.  Written  prior  notice  must 
be  given  to  the  parents  of  a  child  eligible 
under  this  part  a  reasonable  time  before 
a  public  agency  or  service  provider 
proposes,  or  refoaes,  to  initiate  or 
change  the  identification,  evaluation,  or 
placement  of  the  child,  or  the  provisitm 
of  appropriate  early  intervention 
service*  to  the  child  and  the  child's 
family. 
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(b)  Content  of  notice.  The  notice  must 
be  in  sufficient  detail  to  inform  the 
parents  about — 

(1)  The  action  that  is  being  proposed 
or  refused: 

(2)  The  reasons  for  taking  the  action; 
and 

(3)  All  procedural  safeguards  that  are 
available  iinder  this  part. 

(c)  Native  language.  (1)  The  notice 
must  be— 

(i)  Written  in  language 
understandable  to  the  general  public: 
and 

(ii)  Provided  in  the  native  language  of 
the  parents,  unless  it  is  clearly  not 
feasible  to  do  so. 

(2)  If  the  native  language  or  other 
mode  of  communication  of  the  parent  is 
not  a  written  language,  the  public 
agency,  or  designated  service  provider, 
shall  take  steps  to  ensure  that— 

(i)  The  notice  is  translated  orally  or  by 
other  means  to  the  parent  in  the  parent's 
native  language  or  other  mode  of 
commimication: 

(ii)  The  parent  understands  die  notice: 
and 

(iii)  There  is  written  evidence  that  the 
requirements  of  this  paragraph  have 
been  met. 

(3)  If  a  parent  is  deaf  or  blind,  or  has 
no  written  language,  the  mode  of 
communication  must  be  that  normally 
used  by  the  parent  (such  as  sign 
language,  braille,  or  oral 
commimication). 

(Authority:  20  U.S.C  1480(6)  and  (7)) 


1303.404 

(a)  Written  parental  consent  must  be 
obtained  before— 

(1)  Conducting  the  initial  evaluation 
and  assessment  of  a  child  under 

§  303.322:  and 

(2)  Initiating  the  provision  of  early 
intervention  services  (see  S  303.342(e)). 

(b)  If  consent  is  not  given,  the  public 
agency  shall  make  reasonable  em>rts  to 
ensure  that  the  parent — 

(1)  Is  fully  aware  of  the  nature  of  the 
evaluation  and  assessment  or  the 
services  that  would  be  available:  and 

(2)  Understands  that  the  child  will  not 
be  able  to  receive  the  evaluation  and 
assessment  or  services  unless  consent  is 
given. 

lAuthority:  20  U.S.C  14«0) 

Note  1:  In  addition  to  the  consent 
requiA-ements  in  this  section,  other  consent 
requirements  are  included  in  (1)  $  303.460(a), 
regarding  the  exchange  of  personally 
identifiable  information  among  agencies,  and 
(2)  the  confidentiality  provisions  in  the 
regulations  under  Part  B  of  the  Act  (34  CFR 
300.S71)  and  34  CFR  part  99  (Family 
Educational  Ri^ts  and  Privacy),  both  of 
which  apply  to  this  part. 

Note  2:  Under  $  300.SO4(b)  of  the  Part  B 
regulations,  a  public  agency  may  initiate 


procedures  to  challenge  a  parent's  refusal  to 
consent  to  the  initial  evaluation  of  the 
parent's  child  and,  if  successful,  obtain  the 
evaluation.  This  provision  applies  to  eligible 
children  imder  this  part,  since  the  Part  B 
evaluation  requirement  applies  to  all 
children  with  disabilities  in  a  State, 
including  infants  and  toddlers. 

1303.405  Parent  rIgM  to  decline  aervlee. 
The  parents  of  a  child  eligible  under 

this  part  may  determine  whether  they, 
their  child,  or  other  family  members 
will  accept  or  decline  any  early 
intervention  service  under  this  part  in 
accordance  with  State  law,  and  may 
decline  such  a  service  after  first 
accepting  it.  without  jeopardizing  other 
early  intervention  services  under  this 
part. 

(Authority:  20  U.S.C  1480(3)) 

1303.406  Surrogate  parents. 

(a)  General.  Each  lead  agency  shall 
ensure  that  the  rights  of  children 
eligible  imder  this  part  are  protected 
if— 

(1)  No  parent  (as  defined  in  §  303.18) 
can  be  identified; 

(2)  The  public  agency,  after 
reasonable  efforts,  cannot  discover  the 
whereabouts  of  a  parent;  or 

(3)  The  child  is  a  ward  of  the  State 
under  the  laws  of  that  State. 

(b)  Duty  of  lead  agency  and  other 
public  agencies.  The  duty  of  the  lead 
agency,  or  other  public  agency  under 
paragraph  (a)  of  this  section,  includes 
the  assignment  of  an  individual  to  act  as 
a  surrogate  for  the  parent.  This  must 
include  a  method  for — 

(1)  Determining  whether  a  child  needs 
a  surrogate  parent:  and 

(2)  Assigning  a  surrogate  parent  to  the 
child. 

(c)  Criteria  for  selecting  surrogates.  (1) 
The  lead  agency  or  other  public  agency 
may  select  a  surrogate  parent  in  any  way 
permitted  under  State  law. 

(2)  Public  agencies  shall  ensure  that  a 
person  selected  as  a  surrogate  parent — 

(i)  Has  no  interest  that  conflicts  with 
the  interests  of  the  child  he  or  she 
represents:  and 

(ii)  Has  luiowledge  and  skills  that 
ensure  adequate  representation  of  the 
child. 

(d)  Non-employee  requirement; 
compensation.  (1)  A  person  assigned  as 
a  surrogate  parent  may  not  be  an 
employee  of  any  agency  involved  in  the 
provision  of  early  intervention  or  other 
services  to  the  child. 

(2)  A  person  who  otherwise  qualifies 
to  be  a  surrogate  parent  under  paragraph 
(d)(1)  of  this  section  is  not  an  employee 
solely  because  he  or  she  is  paid  by  a 
public  agency  to  serve  as  a  surrogate 
parent. 


(e)  Besponsibilities.  A  surrogate 
parent  may  represent  a  child  in  all 
matters  related  to— 

(1)  The  evaluation  and  assessment  of 
the  child: 

(2)  Development  and  implementation 
of  the  child's  IFSPs.  including  annual 
evaluations  and  periodic  reviews; 

(3)  The  ongoing  provision  of  early 
intervention  services  to  the  child;  and 

(4)  Any  other  rights  established  under 
this  part. 

(Authority:  20  U.S.C.  1480(5)) 

Impartial  Procedurea  for  Resolving 
Individual  Child  Complaints 

S  303.420    Administrative  resolution  of 
individual  ctilM  complaints  by  an  impartial 
decision-maker. 

Each  system  must  include  written 
procedures  for  the  timely  administrative 
resolution  of  individual  child 
complaints  by  parents  concerning  any  of 
the  matters  in  §  303.403(a).  A  State  may 
meet  this  requirement  by — 

(a)  Adopting  the  due  process 
procedures  in  34  CFR  300.506  through 
300.512  and  developing  procedures  that 
meet  the  requirements  of  §  303.425;  or 

(b)  Developing  procedures  that — 

(1)  Meet  the  requirements  in 
§§  303.421  through  303.425;  and 

(2)  Provide  parents  a  means  of  filing 
a  complaint. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1480(1)) 

Note  1:  Sections  303.420  through  303.425 
are  concerned  with  the  adoption  of  impartial 
procedures  for  resolving  individual  child 
complaints  (i.e.,  complaints  that  generally 
affect  only  a  single  child  or  the  child's 
family).  These  procedures  require  the 
appointment  of  a  decision-maker  who  is 
impartial,  as  defined  in  §  303.421(b),  to 
resolve  a  dispute  concerning  any  of  the 
matters  in  §  303.403(a).  The  decision  of  the 
impartial  decision-maker  is  binding  unless  it 
is  reversed  on  appeal. 

A  different  type  of  administrative 
procedure  is  included  in  §§  303.510  through 
303.512  of  subpart  F  of  this  part.  Under  those 
procedures,  the  lead  agency  is  responsible  for 
(1)  investigating  any  complaint  that  it 
receives  (including  individual  child 
complaints  and  those  that  are  systemic  in 
nature),  and  (2)  resolving  the  complaint  if  the 
agency  determines  that  a  violation  has 
occurred. 

Note  2:  It  is  imfxvtant  that  the 
administrative  procedures  developed  by  a 
State  be  designed  to  result  in  speedy 
resolution  of  complaints.  An  infant's  or 
toddler's  development  is  so  rapid  that  undue 
delay  could  be  potentially  harmful. 

In  an  effort  to  facilitate  resolution.  States 
may  wish,  with  parental  concurrence,  to  offer 
mediation  as  an  intervening  step  prior  to 
implementing  the  procedures  in  this  section. 
Although  mediation  is  not  required  imder 
either  Part  B  or  Part  H  of  the  Act,  some  States 
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have  reported  that  mediations  conducted 
under  Part  B  have  led  to  speedy  resolution 
of  differences  between  parents  and  agencies, 
without  the  development  of  an  adversarial 
relationship  and  with  minimal  emotional 
stress  to  parents. 

While  a  State  may  elect  to  adopt  a 
mediation  process,  the  State  cannot  require 
that  parents  use  that  process.  Mediation  may 
not  be  used  to  deny  or  delay  a  jjarent's  rights 
under  this  part.  The  complaint  must  be 
resolved,  and  a  written  decision  made, 
within  the  30-day  timeline  in  $  303.423. 

1303.421  AppoimnMntol  an  Impartial 
parson. 

(a)  Qualifications  and  duties.  An 
impartial  person  must  be  appointed  to 
implement  the  complaint  resolution 
process  in  this  subpart.  The  person 
must — 

(.;  nave  knowledge  about  the 
provisions  of  this  part  and  the  needs  of. 
and  services  available  for,  eligible 
children  and  their  families;  and 

(2)  Perform  the  following  duties: 

(i)  Listen  to  the  presentation  of 
relevant  viewpoints  about  the 
complaint,  examirie  all  information 
relevant  to  the  issues,  and  seek  to  reach 
a  timely  resolution  of  the  complaint. 

(ii)  Provide  a  record  of  the 
proceedings,  including  a  written 
decision. 

(b)  Definition  of  impartial.  (1)  As  used 
in  this  section,  impartial  means  that  the 
person  appointed  to  implement  the 
complaint  resolution  process — 

(i)  Is  not  an  employee  of  any  agency 
or  other  entity  involved  in  the  provision 
of  early  intervention  services  or  care  of 
the  child;  and 

(ii)  Does  not  have  a  personal  or 
professional  interest  that  would  conflict 
with  his  or  her  objectivity  in 
implementing  the  process. 

(2)  A  person  who  otherwise  qualifies 
under  paragraph  (b)(1)  of  this  section  is 
not  an  employee  of  an  agency  solely 
because  the  person  is  paid  by  the  agency 
to  implement  the  complaint  resolution 
process. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  niunber  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

1303.422  Parent  rights  In  administrativa 
procasdinga. 

(a)  General.  Each  lead  agency  shall 
ensure  that  the  parents  of  children 
eligible  under  this  part  are  afforded  the 
rights  in  paragraph  (b)  of  this  section  in 
any  administrative  proceedings  carried 
out  under  §  303.420. 

(b)  Rights.  Any  parent  involved  in  an 
administrative  proceeding  has  the  right 
to— 

(1)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  with  special 
knowledge  or  training  %vith  respect  to 


early  intervention  services  for  children 
eligible  under  this  part; 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the 
attendance  of  witnesses ; 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  proceeding  that  has  not 
been  disclosed  to  the  parent  at  least  five 
days  before  the  proceeding: 

(4)  Obtain  a  written  or  electronic 
verbatim  transcription  of  the 
proceeding;  and 

(5)  Obtain  wrritten  findings  of  fact  and 
decisions. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1 820- 
0550) 

(Authority:  20  U.S.C.  1480) 

f  303.423    Convanianea  of  procaadinga; 
tintaiinas. 

(a)  Any  proceeding  for  implementing 
the  complaint  resolution  process  in  this 
subpart  must  be  carried  out  at  a  time 
and  place  that  is  reasonably  convenient 
to  the  parents. 

(b)  Each  lead  agency  shall  ensure  that, 
not  later  than  30  days  after  the  receipt 
of  a  piarent's  complaint,  the  impartial 
proceeding  required  under  this  subpart 
is  completed  and  a  written  decision 
mailed  to  each  of  the  parties. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

Note:  Under  Part  B  of  the  Act,  States  are 
allowed  45  days  to  conduct  an  impartial  due 
process  hearing  (i.e.,  within  45  days  after  the 
receipt  of  a  request  for  a  hearing,  a  decision 
is  reached  and  a  copy  of  the  decision  is 
mailed  to  each  of  the  parties).  (See  34  CFR 
300.512.)  Thus,  if  a  State,  in  meeting  the 
requirements  of  §  303.420,  elects  to  adopt  the 
due  process  procedures  under  Part  B,  that 
State  would  also  have  45  days  for  hearings. 
However,  any  State  in  that  situation  is 
encouraged  (but  not  required)  to  accelerate 
the  timeline  for  the  due  process  hearing  for 
children  who  are  eligible  under  this  part — 
from  45  days  to  the  30-day  timeline  in  this 
section.  Because  the  needs  of  children  in  the 
birth-through-two-age  range  change  so 
rapidly,  quick  resolution  of  complaints  is 
important. 

1303.424    Chrii  action. 

Any  party  aggrieved  by  the  findings 
and  decision  regarding  an 
administrative  complaint  has  the  right 
to  bring  a  civil  action  in  State  or  Federal 
court  under  section  680(1)  of  the  Act. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1480(1)) 

t3<».4»    Statue  o(  a  child  during 
pyoraadinga. 

(a)  During  the  pendency  of  any 
proceeding  involving  a  complaint  under 
this  subpart,  unless  the  public  agency 


and  parents  of  a  child  otherwise  agree, 
the  diild  must  continue  to  receive  the 
appropriate  early  intervention  services 
currently  being  provided. 

(b)  If  the  complaint  involves  an 
application  for  initial  services  under 
this  part,  the  child  must  receive  those 
services  that  are  not  in  dispute. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1480(7)) 

Confidentiality 

1303.460    ConfidantiaNtyofinfonnation. 

(a)  Each  State  shall  adopt  or  develop 
policies  and  procedures  that  the  State 
will  follow  in  order  to  ensure  the 
protection  of  any  personally  identifiable 
information  collected,  used,  or 
maintained  under  this  part,  including 
the  right  of  parents  to  written  notice  of 
and  written  consent  to  the  exchange  of 
this  information  among  agencies 
consistent  with  Federal  and  State  law. 

(b)  These  policies  and  procedures 
must  meet  the  requirements  in  34  CFR 
300.560  through  300.576.  with  the 
modifications  specified  in  S  303.5(b). 
(Approved  liy  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1480(2).  1483) 

Note:  With  the  modifications  refBiied  to  in 
paragraph  (b)  of  this  section,  the 
confidentiality  requirements  in  the 
regulations  implementing  Part  B  of  the  Act 
(34  CFR  300.560  through  300.576)  are  to  be 
used  by  public  agencies  to  meet  the 
confidentiality  requirements  under  Part  H  of 
the  Act  and  this  section  ($  303.460). 

The  Part  B  provisions  incorporate  by 
reference  the  regulations  in  34  CFR  Part  M 
(Family  Educational  Rights  and  Privacy); 
therefore,  those  regulations  also  apply  to  this 
part. 

Subpart  F— State  Administration 
General 

1303.500  Ijaad  agency  aatabHahmenl  or 
designation. 

Each  system  must  include  a  single 
line  of  responsibility  in  a  lead  agency 
that— 

(a)  Is  established  or  designated  by  the 
Governor;  and 

(b)  Is  responsible  for  the 
administration  of  the  system,  in 
accordance  with  the  requirements  of 
this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bK9)) 

1303.501  Supervision  and  monitoring  of 
fHograme. 

(a)  General.  Each  leed  agency  is 
responsible  for — 


/  VoL  58.  No.  145  /  Friday.  July  30.  t993  /  Roles  mmI  Kegulatioas 


(1)  Th*  gnani  KWiiiitiatkA  and 
supsrvisioa  of  pngMMW  and  activitiet 
recaiving  mtialBiMna  widar  thia  part;  and 

(2)  The  moottoriag  of  ftof^uat  and 
activities  used  by  tha  State  to  cany  out 
this  part,  whetlMr  or  not  ttiaae  programs 
or  activities  are  receiving  aaairtanre 
under  this  part,  to  ensure  that  the  State 
complies  with  this  part. 

(b)  hteUtodt  tf  mjri ni  Jtei  I'l  ig 
progmnts.  bi  meatiiig  tne  rwpiiiement  in 
paragraph  (a)  of  tWa  section,  the  lead 
agency  shall  adopt  and  use  proper 
methods  of  administering  each  program, 
including — 

(1)  Mraitoring  agBodas.  institutions, 
and  organiatiosiB  used  by  the  State  to 
carry  out  this  part; 

(2)  Eafiorcing  any  obligations  imposed 
on  those  agendas  undar  Fart  H  erf  the 
Act  and  tiMse  regulations; 

(3)  Providing  tedinical  assi  stance,  if 
necessary,  to  tnoao  agandea. 
institutiona.  and  ornanizations;  and 

(4)  Ceiracting  da&ieodas  that  are 
identified  through  monitoring. 

(Appraved  by  tha  OfBca  of  ManagBnant  and 
Budget  under  contnl  aumber  1820-055(4 
(Authority:  20  U.SX1 147«a>X9XA]) 
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Eadi  lead  agancy  akaU  adopt  written 
procedurea  for — 

(a)  Raaohriag  any  oooqilaiat  that  any 
pubUc  agency  Is  violating  a  leqairament 
ofPart  Hoftbe  Actortbtopartby — 

(1)  ProTiding  for  the  filing  of  a 
complaint  with  die  lead  agency:  and 

(2)  At  tha  lead  agency's  discretion, 
providing  for  tha  filing  of  a  complaint 
with  a  public  afaacy  and  tha  rif^t  to 
have  the  lead  agency  review  the  public 
agency's  dedsion  on  the  complaint;  and 

(b)  Iniwuting  pawnts  and  oiher 
interested  individuals  about  the 
procedures  in  §§  303.510  through 
303.512. 

(Approved  by  tlw  Office  of  Management  and 
Budget  under  oootio)  auabar  ia20-0S50) 
(Authority:  2i  USXl  147S(bK»)| 

Mole:  Because  of  the  interagracy  nature  of 
Part  H  of  the  Act.  coaiplaiBto  received  under 
these  regulations  could  coaceia  violations  by 
(1 )  any  public  agency  in  the  Stale  that 
receives  funds  undar  lUs  pat  (e.g.,  the  leed 
agency  and  the  OoMKitt.  (2)  eter  public 
agencies  that  aie  in— iiad  in  fte  Slate's  early 
intervention  program,  or  (3)  private  service 
providers  that  receive  Part  H  fiinds  on  a 
contract  basis  from  a  pabUc  amcy  to  carry 
out  a  given  function  or  piuvlde  a  ^ven 
service  required  andar  this  part.  These 
complaint  pcooedutea  ara  in  addition  to  any 
other  rights  under  9lMa  or  FadanI  law.  The 
lead  agency  must  provide  for  the  filing  of  a 
complaint  with  Ibe  had  agMqr  and,  at  the 
lead  agency's  diacretiao.  with  e  public 


agency  subiact  to  a  right  of  appeal  to  die  lead 
agency. 

^MS.glt    An  ocQanlBntion  or  IndwMual 
HMy  file  e  i 


An  individual  ar  OTganizati<m  may 
file  a  written  signed  completnt  under 
§  303.510.  The  complaint  must 
indude — 

(a)  A  statement  that  the  State  has 
violated  a  requirement  of  Part  H  of  tha 
Ad  or  the  regulations  in  thia  part;  and 

(b)  The  facts  on  which  tfw  complaint 
is  based. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  cootroi  number  1B2O'O650) 
(Authority:  20  U.S.C  1476(bK9») 

f  303^1 2    MinknuM  SUte  oompteM 
proeaduree. 

Eadi  lead  agency  ^all  include  tiie 
following  in  its  complaint  procedures: 

(a)  A  time  Hmit  of  60  calendar  days 
after  a  complaint  is  filed  under 

S  303.510(a)  to- 
ll) Carry  out  an  independent  on-site 
investigation,  if  the  lead  agency 
determines  that  such  an  investigetion  is 
neceasary; 

(2)  Give  the  complainant  the 
opportunity  to  submit  additional 
inforraatioo.  either  orally  or  in  writing, 
about  the  allegations  in  the  complaint: 

(3)  Review  all  relevant  information 
and  make  an  independent 
determination  as  to  whether  the  public 
agency  is  violating  a  requirement  of  Part 
H  of  the  Act  or  of  this  part:  and 

(4)  Issue  a  written  decision  to  the 
complainant  that  addresses  each 
allegation  in  the  complaint  and 
contains — 

(i)  Findings  of  fact  aiKl  conclusions: 
and 

(ii)  The  reasons  for  the  lead  agency's 
final  dedsion. 

(b)  An  extension  of  the  time  limit 
imder  paragraph  (a)  of  this  section  only 
if  exceptional  circumstancas  exist  «vith 
respect  to  a  particular  complaint. 

(c)  Procedures  for  effective 
implementation  of  the  lead  agency's 
final  dedsion,  if  needed,  including 
technical  assistance  adivities, 
negotiations,  and  corrective  actions  to 
achieve  compliance. 

(d)  The  right  of  the  complainant  or  the 
public  agency  to  request  the  Secretary  to 
review  the  leed  agency's  final  dedsion. 

(Approved  by  the  OOice  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(b)(9)) 

Policiea  and  Frocadnrea  Seized  lo 
Financial  Mattera 

1303.520    PoUdeerelatadlepavaBaHltor 
aarvicaa. 

(a)  Genera/.  Each  lead  agency  is 
responsible  Cor  establishing  State 


polidoa  related  to  how  services  to 
children  eligible  under  this  part  and 
their  families  will  be  paid  for  under  the 
State's  early  intervention  program.  The 
policies  must — 

(1)  Meet  the  requirements  in 
paragraph  (b)  of  this  sedion;  and 

(2)  Be  reflected  in  the  interagency 
a^eements  required  in  §  303.523. 

(b)  Specific  funding  policies.  A  State's 
policies  must — 

(1)  Specify  which  fundions  and 
services  will  be  provided  at  no  cost  to 
all  parents; 

(2)  Specify  which  fundions  or 
services,  if  any,  will  be  subject  to  a 
system  of  payments,  and  include — 

(i)  Information  about  the  payment 
system  and  schedule  of  sliding  fees  that 
will  be  used;  and 

(ii)  The  basis  and  amount  of 
payments:  and 

(3)  Include  an  assurance  that — 

(i)  Fees  will  not  be  charged  for  the 
services  that  a  child  is  otherwise 
entitled  to  receive  at  no  cost  to  parents: 
and 

(ii)  The  inability  of  the  parents  of  an 
eligible  chilct  to  pay  for  services  will  not 
result  in  the  d«aial  of  services  to  the 
child  or  the  child's  family:  arid 

(4)  Set  out  any  fees  that  will  be 
charged  for  early  intervention  services 
and  the  basis  for  those  fees. 

(c)  Procedures  to  ensure  the  timely 
pmvision  of  services.  No  later  than  Uie 
beginning  of  the  fifth  year  of  a  State's 
paitidpation  under  this  part,  the  State 
shall  implement  a  mechanism  to  ensure 
that  no  services  that  a  child  is  entitled 
to  receive  are  delayed  or  denied  because 
of  disputes  between  agendes  regarding 
financial  or  other  responsibilities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C.  1476(bX9)) 


1303.521 

(a)  Genera].  A  State  may  establish, 
consistent  with  §  303.12(a)(3)(iv),  a 
system  of  payments  for  early 
intervention  services,  induding  a 
schedule  of  sliding  fees. 

(b)  Functions  not  subject  to  fees.  The 
following  are  required  hinctions  that 
must  be  carried  out  at  public  expense  by 
a  State,  and  for  which  no  fees  may  be 
charged  to  parents: 

(1)  Implenienting  the  child  find 
requirements  in  $  303.321. 

(2)  Evaluation  and  asaessment,  as 
included  in  §  303.322,  and  induding  the 
fundions  related  to  ev^uation  and 
asaesamant  in  §303.12. 

(3)  Service  coordination,  as  included 
in  §S  303.22  and  303.344(g). 

(4)  Administraftiva  and  coordinativa 
adivttiee  rriatad  to— 
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(i)  The  development,  review,  and 
evaluation  of  IFSPs  in  §§  303.340 
through  303.346;  and 

(ii)  Implenientation  of  the  procedural 
safeguards  in  subpart  E  of  this  part  and 
the  other  components  of  the  statewide 
system  of  early  intervention  services  in 
subparts  D  and  F  of  this  part. 

(c)  States  with  mandates  to  serve 
children  from  birth.  If  a  State  has  in 
effect  a  State  law  requiring  the  provision 
of  a  free  appropriate  public  education  to 
children  with  disabilities  from  birth,  the 
State  may  not  charge  parents  for  any 
services  (e.g..  physical  or  occupational 
therapy)  required  under  that  law  that 
are  provided  to  children  eligible  under 
this  part  and  their  families. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1472(2)) 

1303.522    ktontification  end  coordinatJon 
ofi 


(a)  Each  lead  agency  is  responsible 
for — 

(1)  The  identification  and 
coordination  of  all  available  resources 
for  early  intervention  services  within 
the  State,  including  those  from  Federal, 
State,  local,  and  private  so\m»s:  and 

(2)  Updating  the  information  on  the 
funding  sources  in  paragraph  (a)(1)  of 
this  section,  if  a  legislative  or  policy 
change  is  made  under  any  of  those 
sources. 

(b)  The  Federal  funding  sources  in 
paragraph  (a)(1)  of  this  section 
include— 

(1)  Title  V  of  the  Sodal  Security  Act 
(relating  to  Maternal  and  Child  Health); 

(2)  Title  XIX  of  the  Social  Security 
Act  (relating  to  the  general  Medicaid 
Prooam.  and  EPSOT); 

(3)  The  Head  Start  Act; 

(4)  Parts  B  and  H  of  the  Act; 

(5)  Subpart  2  of  Part  D  of  Chapter  1 
of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended; 

(6)  The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (Pub. 
L.  94-103);  and 

(7)  Other  Federal  programs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20U.S.C  1476(bK9KB)) 


f303.S23 

(a)  General.  Each  lead  agency  is 
responsible  for  entering  into  formal 
interagency  agreements  with  other 
State-level  agencies  involved  in  the 
State's  early  intervention  program.  Each 
agreement  must  meet  the  requirements 
in  paragraphs  (b)  through  (d)  of  this 
section. 

(b)  Financial  responsibility.  Each 
agreement  must  define  the  financial 


responsibility,  in  accordance  with 
§  303.143,  of  the  agency  for  paying  for 
early  intervention  services  (consistent 
with  State  law  and  the  requirements  of 
this  part). 

(c)  Procedures  for  resolving  disputes. 
(1)  Each  agreement  must  include 
procedures  for  achieving  a  timely 
resolution  of  intra-agency  and 
interagency  disputes  about  payments  for 
a  given  service,  or  disputes  about  other 
matters  related  to  the  State's  early 
intervention  program.  Those  procedures 
must  include  a  mechanism  for  making 

a  final  determination  that  is  binding 
upon  the  agencies  involved. 

(2)  The  agreement  with  each  agency 
must — 

(i)  Permit  the  agency  to  resolve  its 
own  internal  disputes  (based  on  the 
agency's  procedures  that  are  included  in 
the  agreement),  so  long  as  the  agency 
acts  in  a  timely  manner,  and 

(ii)  Include  the  process  that  the  lead 
agency  will  follow  in  achieving 
resolution  of  intra-agency  disputes,  if  a 
given  agency  is  unable  to  resolve  its 
own  internal  disputes  in  a  timely 
manner. 

(d)  Additional  components.  Each 
agreement  must  include  any  additional 
components  necessary  to  ensure 
effective  cooperation  and  coordination 
among  all  agencies  involved  in  the 
State's  early  intervention  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bK9KQ  and 
(b)(9)(F)) 

Note:  A  State  may  meet  the  requirement  in 
paragraph  (cKll  of  this  section  in  any  way 
pemiitted  under  State  law,  including  (1) 
providing  fat  a  third  party  (e.g.,  an 
administrative  law  judge)  to  review  a  dispute 
and  render  a  decision,  (2)  assignment  of  the 
responsibility  by  the  Govemor  to  the  lead 
agency  or  Council,  or  (3)  having  the  Hnal 
decision  made  directly  by  the  Govemor. 

f  303.524    Resolution  of  disputes. 

(a)  Each  lead  agency  is  responsible  for 
resolving  individual  disputes,  in 
accordance  with  the  procedures  in 
§303.523(c)(2)(ii). 

(b)(1)  During  a  dispute,  the  individual 
or  entity  responsible  for  assigning 
financial  responsibility  among 
appropriate  agencies  under  §  303.143 
("financial  designee")  shall  assign 
financial  responsibility  to— 

(i)  An  agency,  subject  to  the 
provisions  in  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  lead  agency,  in  accordance 
with  the  "payor  of  last  resort" 
provisions  in  S  303.527. 

(2)  If,  during  the  lead  agency's 
resolution  of  &e  dispute,  the  financial 
designee  determines  that  the  assignment 


of  financial  responsibility  under 
paragraph  (b)(l)(i)  of  this  section  was 
inappropriately  made — 

(i)  The  financial  designee  shall 
reassign  the  responsibiUty  to  the 
appropriate  agency:  and 

(ii)  The  lead  agency  shall  make 
arrangements  for  reimbursement  of  any 
expenditures  incurred  by  the  agency 
originally  assigned  responsibility. 

(c)  To  the  extent  necessary  to  ensure 
compliance  with  its  action  in  paragraph 
(b)(2)  of  this  section,  the  lead  agency 
shall— 

(1)  Refer  the  dispute  to  the  Council  or 
the  Govemor;  and 

(2)  Implement  the  procedures  to 
ensure  the  delivery  of  services  in  a 
timely  manner  in  accordance  with 
§  303.525. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476  (bK9)(C)  and 
(b)(9)(E)) 


1303.525    DeUveryof 


In  a  iffneiy 


Each  lead  agency  is  responsible  fat 
the  development  of  procedures  to 
ensure  that  services  are  provided  to 
eligible  children  and  their  families  in  a 
timely  manner,  pending  the  resolution 
of  disputes  among  public  agencies  or 
service  providers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.C  1476(bM9XD)) 

1303.526    PoNqr  for  contracting  er 


Each  system  must  include  a  policy 
pertaining  to  contracting  or  making 
other  arrangements  with  public  or 
private  service  providers  to  provide 
early  intervention  services.  The  policy 
must  include— 

(a)  A  requirement  that  all  early 
intervention  services  must  meet  State 
standards  and  be  consistent  Mrith  the 
provisions  of  this  part; 

(b)  The  mechanisms  that  the  lead 
agency  will  use  in  arranging  for  these 
services,  including  the  process  by  whidi 
awards  or  other  arrangements  are  made; 
and 

(c)  The  basic  requirements  that  must 
be  met  by  any  individual  cr 
organization  seeking  to  provide  these 
services  for  the  lead  agency. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nimiber  1820-0550) 
(Authority:  20  U.S.C  1476(bMl0)) 

Note:  hi  implementing  the  statewide 
system.  States  may  elect  to  continue  using 
agencies  and  individuals  in  both  the  public 
and  private  sectors  that  have  previously  been 
involved  in  providing  eariy  intervention 
services,  so  long  as  those  agencies  and 
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UMI 


individuals  naat  lb*  wqutreirmnti  of  this 
part 

1303.527    ParereflMlMMrt 

(a)  NbnsaMiMfon  of /iimfe.  Except 
as  provided  in  piegreph  (bKD  of  this 
section,  funds  under  this  pert  mey  not 
be  used  to  walOttf  •  BaMcial 
commitraeot  far  senrioBS  that  would 
otherwise  lieve  been  paid  for  firom 
another  public  or  priveta  source  but  for 
the  enactnwpt  ofPHt  H  of  Ae  Act. 
Tberdora,  faada  andar  tbis  part  nMy  be 
used  oahr  far  early  intervention  services 
that  an  eligible  child  needs  but  is  not 
cuzreotly  aatitlad  to  under  any  other 
Federal.  State,  local,  or  privato  sonrca. 

(b)  Inttim  imymuili 
nimbunmmemL  (1)  If  naoassaiy  to 
prevent  a  dsfaty  Id  te  tiai^  proriaioa 
of  services  to  an  eligible  child  or  the 
child's  family,  famds  under  this  part 
may  be  used  to  pay  the  provider  of 
services,  pending  leimburaement  from 
the  agency  or  entity  that  has  ultimate 
responsibility  for  tne  payment. 

(2)  Payaiauts  under  paragraph  (bMD 
of  this  section  may  be  made  for — 

(i)  Early  infaieantk>n  services,  as 
described  ia  §303.12; 

(ii)  EligiUa  haakk  swvicaa  (sea 
$303.13):  and 

(iii)  Otbar  functions  and  sarvicas 
authorted  under  this  part  including 
child  find  and  evaluation  and 
assessmanL 

(3)  The  previsians  of  paragraph  (bUD 
of  this  section  do  not  a{K>ly  to  medical 
services  or  "well-baby"  health  care  (see 

S  303.13(c)(l)i> 

(c)  Non-radufthui  ofbaufits.  Nothing 
in  this  part  nuy  ba  oonstrueid  to  permit 
a  State  to  reduce  n»adica]  or  other 
assistance  available  or  to  alter  eligibility 
under  Title  V  of  the  Social  Security  Act 
(SSA)  (relating  to  matamal  and  child 
health)  or  Title  XIX  of  the  SSA  (relating 
to  Medicaid  for  children  eligible  under 
this  part)  within  tha  State. 

(Approired  by  the  OAoe  of  MaaagemeBt  and 
Budlget  under  omtiol  Muaber  1t20-0SS0) 
(Authority:  20  VJ&JC  1461) 

NelK  The  Coagnei  tntooded  that  the 
enactneat  of  Put  H  net  be  construed  as  a 
licecM  lo  any  agaacy  (includinf  the  lead 
agency  and  other  agencies  in  the  State)  to 
withdraw  funding  for  services  that  currently 
are  or  would  be  made  available  to  eligible 
children  but  for  tlie  axittence  of  the  program 
under  this  pert.  Thus,  the  CDogrms  intended 
that  other  hindiag  aouroee  would  coatinoe, 
and  that  thece  waiU  be  yeater  coordination 
amoeg  agencies  regarding  the  peyment  of 
costs. 

The  Congress  foifber  clarified  its  intent 
concenring  pejiauuts  under  Medicaid  by 
incladifig  ia  secdoo  411(kKl3)  of  the 
Metficaie  Ceteetpeplric  Ceveiege  Act  of  19M 
(Pub.  L  100-am  an  amendraeBt  to  Title  XDC 
of  tha  SocM  Securlly  Act.  TImI  aneiidiiieul 


states,  in  effect,  that  nothing  In  tlus  title  shall 
be  construed  as  prohibiting  or  leetrictlng.  or 
authorixing  tha  Secretary  of  Heellh  and 
HuineB  Services  to  pruniuit  or  restrict, 
payraeot  under  ssbsectkui  (a)  of  section  1903 
of  the  Social  Security  Act  for  medical 
assistance  for  coverod  services  femlsbed  to 
an  infant  or  toddler  with  a  disability  because 
those  servicee  are  included  ia  the  child's 
IFSP  adopted  pursuant  to  Part  H  of  the  Act 


f303.^3t    Wahnbursemawt  | 

Each  system  mast  indnda  a 
procedure  for  seairing  the  timely 
reimbxu^ement  of  funds  used  uiider  this 
part,  in  accordance  with  §  303.527(b). 

(Approved  by  the  OfSca  of  Management  and 
Budget  under  control  number  182t>-05S0) 
(Authority:  20  U.S.C  1476(b)(nn 

Reporting  ReqairaaBents 

§303340    Data  eoNactlen. 

(a)  Each  system  must  induda  the 
procedures  that  the  State  uaae  to 
compile  data  on  the  statewide  system. 
TTie  procedures  must — 

(1)  Include  a  process  for — 

(i)  Collectii>g  data  from  various 
agencies  and  service  providers  in  the 
State; 

(ii)  Malung  use  of  appropriate 
sampUng  methods,  if  sampling  is 
permitted:  and 

(iii)  Describing  the  sampling  methods 
used,  if  reporting  to  the  Secretary:  and 

(2)  Provida  for  reporting  tha  data 
required  under  section  676(b)(14)  of  the 
Act.  and  other  information  that  the 
Secretary  may  require,  including 
information  required  under  section  618 
of  the  Act. 

(b)  The  information  required  in 
paragraph  (a)(2)  of  this  section  must  be 
provided  at  the  time  and  in  the  maimer 
spedfied  by  the  Secretary. 

(Approved  by  the  OfRce  of  Meoagement  and 
Budget  under  control  number  182fM>5SO) 
(Authority:  20  U.S.C  1476(bKl4n 

Use  of  Fimds  for  State  Administration 


members,  unless  the  State  provides 
sufficient  justification  for  a  greater 
number  of  members  in  the  application 
submitted  under  this  part. 

(b)  Tha  Council  must  be  appointed  by 
the  Governor.  The  Governor  shall 
ensure  that  the  membership  of  the 
Council  reasonably  represents  the 
population  of  the  State. 

(c)  The  Governor  shall  designate  a 
member  of  the  Coimdl  to  serve  as  the 
chairperson  of  tha  Coimcil  or  require- 
the  Council  to  do  sa  Any  member  of  the 
Council  who  is  a  representative  of  the 
lead  agency  designated  imder  §  303.500 
may  not  serve  as  tha  chairperson  of  the 
Coimcil. 

(Approved  by  the  OHice  of  Management  and 
Budget  under  control  number  1820-05SO) 
(Authority:  20  VSXL  1482(aU 

Note:  To  avoid  a  potential  conflict  of 
interest,  it  is  recommended  that  parent 
representatives  who  are  selected  to  serve  on 
the  Council  not  be  employees  of  any  agency 
involved  in  providing  early  interventioa 
services. 

It  is  suggested  that  consideration  l>e  ^ven 
to  maintaining  an  appropriate  balance 
between  the  urban  end  rural  communities  of 
the  State. 


§303JC0    Ueeoffundebylhel 

A  lead  agency  may  use  funds  imder 
this  part  that  are  reasonabia  and 
necessary  for  administering  the  State's 
early  intervention  program  for  infants 
and  toddlers  with  dis^Utiaa. 

(Authority:  20  U.S.C  1473. 1478(bK9n 

Subpart  G— State  Intaraganqr 
Coordinating  Coundl 

General 

§303.600    Establletimant  of  Council, 
(a)  A  State  that  desires  to  receive 
nnancial  assistance  under  this  part  shall 
establish  a  State  Interagency 
Coordinating  Coundl  composed  of  at 
least  15  members  but  not  more  than.  25 


§303301 

(a)  The  Coundl  must  be  composed  as 
follows: 

(l)(i)  At  least  20  percent  of  the 
members  must  ba  parents,  induding 
minority  parents,  of  infants  or  toddlers 
with  disabilities  or  children  with 
disabilities  aged  12  ck  younger,  with 
knowledge  of.  or  experience  with, 
proems  for  infants  and  toddlers  with 
disabilities. 

(ii)  At  least  (me  member  must  be  a 
parent  of  ui  infant  ta  toddler  with  a 
disability  or  a  child  with  a  disability 
aged  six  or  yotinger. 

(2)  At  least  20  percent  of  the  members 
must  be  public  or  private  providers  of 
early  intervention  services. 

(3)  At  least  one  member  must  be  from 
the  State  legislature. 

(4)  At  least  one  member  must  be 
involved  in  personnel  preperation. 

(5)  At  least  one  member  must — 

(i)  Be  from  each  of  the  State  agencies 
involved  in  the  provisions  of,  or 
payment  for.  early  intervention  services 
to  infants  and  toddlers  with  disabilities 
and  their  families;  and 

(ii)  Have  suffident  authority  to  aogsge 
in  policy  planning  and  implementation 
on  behalf  of  these  agendas. 

(6)  At  least  one  member  must — 
(i)  Be  from  the  State  educational 

agency  responsible  for  preschool 
services  to  children  with  disabilities; 
and 

(ii)  Have  suffident  authority  to  engage 
in  policy  planning  and  implementation 
on  behalf  of  that  agency. 


(7)  At  least  one  msmber  must  be  from 
the  agency  responsible  for  the  State 
governance  erf  insurance.  especiaUy  in 
the  area  of  health  insurance. 

(b)  The  Council  may  include  other 
members  selected  by  the  Governor, 
including  a  repreaeotative  from  the  BIA 
or,  where  there  is  no  school  operated  or 
hinded  by  the  BIA.  from  the  Indian 
Health  Service  or  the  tribe  or  tribal 
council. 

(Approved  by  the  OiEce  of  Manageraent  and 
Budget  under  control  nuaiber  1820-0550) 
(Authority:  20  U.S.C  1482(b)) 

§303.602    UaeoffundsbytheCouacU. 

(a)  Generai.  Si^ifact  to  til*  approval  by 
the  Govemor,  the  Coundl  may  use 
hinds  under  this  pot — 

(1)  To  conduct  hearings  and  fbrums; 

(2)  To  reimburse  men^>ers  of  the 
Coiuicil  for  reasonable  and  necessary 
expenses  for  attending  QNincil  meetings 
and  performing  Council  duties 
(including  child  care  for  parent 
representatives); 

(3)  To  pay  compensation  to  a  member 
of  the  Council  if  me  member  is  not 
employed  or  mvA  fixfait  wages  from 
other  employment  whan  peiloiming 
official  Council  bustnass; 

(4)  To  hire  staff,  and 

(5)  To  obtain  the  services  of 
professional,  tedmical,  and  clerical 
personnel,  as  may  be  necessary  to  carry 
out  the  performance  of  its  functions 
under  this  pvt. 

(b)  CooipeJisatioa  and  expenses  of 
Council  memhen.  Except  as  provided  in 
paragraph  (a)  of  this  section.  Council 
members  shall  aenre  without 
compensation  from  funds  available 
under  this  part 

(Approved  by  the  Office  of  Maoafsment  and 
Budget  BBdar  CHtteoi  number  lt20-0550) 
(Authority:  20  U.S.C  1479, 1482  (c)  and  (d)) 


1303.609 

(a)  The  Coundl  shall  meet  at  least 
quarterly  and  in  such  places  as  it  dc«ms 
necessary. 

(b)  The  meetings  nnist — 

(1)  Be  publicly  announced  sufficiently 
in  advance  of  the  dates  they  are  to  be 
held  to  ensure  that  all  interested  parties 
have  an  opportunity  to  attend;  and 

(2)  To  the  extant  appropriate,  be  open 
and  accessible  to  the  general  public 

(c)  Interpreters  for  persons  who  are 
deaf  and  oth«r  necasaary  services  must 
be  provided  at  Council  meetings,  both 
for  Coundl  merabers  and  partidpants. 
The  Coundl  may  use  fumn  under  this 
part  to  pay  for  those  services. 

(Approved  by  Hm  OBke  at  Managamant  and 
Bxxdgpt  ondar  canln»l  anaber  1820-OS50) 
(Authority:  30  XJSJC.  MOZ  (c)  and  (d)) 


1303.604    Conflict  of  intoreet 

No  member  of  the  Council  may  cast 
a  vote  on  any  matter  that  would  provide 
direct  financial  benefit  to  that  member 
or  otherwise  give  the  appearance  of  a 
conflict  of  interest. 

(Approved  by  the  OBke  of  Management  and 
Budget  under  control  nunber  1820-0550) 
(Authority:  20  U.S.C  14e2(f)) 

Functiona  of  the  Council 

1303.650  General. 

(a)  Eat±  Coundl  shall— 

(1)  Advise  and  assist  the  lead  agency 
in  the  development  and  Implementation 
of  the  polides  that  constitute  the 
statewide  system; 

(2)  Assist  the  lead  agency  in  achieving 
the  fiill  partidpation.  coordination,  and 
cooperation  of  all  appropriate  public 
agendes  in  the  State; 

(3)  Assist  the  lead  agency  in  the 
effective  implementation  of  the 
statewide  system,  by  establishing  a 
process  that  indudes — 

(i)  Seeking  information  from  service 
providers,  service  coordinators,  parents, 
and  others  about  any  Federal,  State,  or 
local  polides  that  impede  timely  service 
delivery;  and 

(ii)  Taking  steps  to  ensure  that  any 
policy  problems  identified  under 
paragr^h  (a)(3Ki)  of  this  section  are 
resolved;  and 

(4)  To  the  extent  appropriate,  assist 
the  leed  agency  in  the  resolution  of 
disputes. 

Cb)  Each  Coundl  may  advise  and 
assist  the  lead  agency  and  the  State 
educational  agency  regarding  the 
provision  of  appropriate  services  for 
children  aged  birth  to  five,  indusive. 

(Approved  by  the  OfTice  of  Management  and 
Buidget  tinder  control  nunit>er  1820-0550) 
(Authority:  20  U.S.C  1482(eMlMA)  and  (eK2)) 

1303.651  Advising  and  aaalating  the  laad 
agency  in  ita  admlniatrati¥a  duties. 

Each  Council  shall  advise  and  assist 
the  lead  agency  in  the — 

(a)  IdentiHcation  of  sources  of  fiscal 
and  other  support  for  services  for  early 
intervention  programs  under  this  part; 

(b)  Assignment  of  financial 
responsibility  to  the  appropriate  agency; 
and 

(c)  Promotion  of  the  iitf  eragency 
agreements  under  §  303.523. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0550) 
(Authority:  20  VS.C.  1482(e)(.lMA)) 

1303.652  Applicationa. 

Each  Coundl  shall  advise  and  assist 
the  lead  agency  in  the  preparatioa  of 
applications  undo-  this  part  and 
amendments  to  those  applications. 


(Approved  by  the  Office  of  Management  aad 
Budget  under  control  number  1820-0550) 
(Authority:  20  U.S.Q  1482(c)(lMB)) 

1303.653    Transitional  aervloes. 

Each  Council  shall  advise  and  assist 
the  State  educational  agency  regarding 
the  transition  of  toddlers  with 
disabilities  to  services  provided  under 
Part  B  of  the  Art,  to  the  extent  those 
services  are  appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  conbt>l  numlwr  1820-0578) 
(Authority:  20  U.S.Q  1482(e)(1)(C)) 

I303.C64    Annual  report  to  the  Secretary. 

(a)  Each  Ck>uncil  shall — 

(1)  Prepare  an  annual  report  to  the 
Govemor  and  to  the  Secretary  on  the 
status  of  early  intervention  programs 
operated  within  the  State  for  children 
eligible  under  this  part  and  their 
families;  and 

(2)  Submit  the  report  to  the  Secretary 
by  a  date  that  ttie  Secretary  establishes. 

(b)  Each  annual  report  must  contain 
the  information  required  by  the 
Secretary  for  the  year  for  wdiich  the 
report  is  made. 

(Approved  l>y  the  Office  of  Management  and 
Budget  under  control  number  1820-0550] 
(Authority:  20  U.S.Q  1482(e)(lMD)) 

Existing  Councils 

1303.670    ties  of  existing  coancNs. 

If  a  State  established  a  Cloundl  before 
September  1. 1988,  that  is  comparable  to 
the  requirements  for  a  Coundl  in  this 
subpart  (e.g.,  in  terms  of  its 
composition,  meetings,  and  fonctions), 
that  Coimcil  is  considered  to  be  in 
compliance  with  these  requirements. 
However,  within  four  years  after  the 
date  that  a  State  accepts  funds  under 
this  pert,  the  State  shall  establish  a 
Cknmdl  that  complies  in  full  with  the 
requirements  of  this  subpert. 

(Approved  by  the  Office  of  Management  aad 
Budget  under  control  nomber  1 820-0550) 
(Authority:  20  U.S.Q  1482(g)) 

Appendix— Analyala  of  Commenta  and 
Responses 

Note:  This  appendix  will  not  he  codified  in 
the  Qxie  of  Federal  Regulations. 

The  foliowing  is  an  analjrsis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the  NPRM  on 
May  1, 1992  (57  FR  18986).  Substantive 
issues  are  discussed  under  the  section  of  the 
regulations  to  which  they  pertain.  Minor 
changes  made  to  the  language  pul>lish«d  in 
the  NPRM — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to  make 
under  applicable  statutory  authority — are 
generally  not  addressed. 
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Section  303. 1    Purpote  of  the  Early 
Intervention  Proffxun  for  Infants  and 
Toddlen  With  Disabilitiet. 

Comment:  Two  cominentm  raquested  that 
the  Dsputinent  substitute  the  term  "early 
intervention  needs"  for  the  term  "needs." 
One  cominenter  suggeeted  that  the 
Department  define  the  terra  "historically 
underre  presented. " 

Discussion:  The  amendment  to  $  303.1  is 
taken  from  section  671(a)(5)  of  the 
Individuals  with  Disabilities  EdiKation  Act 
(the  Act),  as  added  by  Pub.  L.  102-119, 
enacted  October  7, 1991  (1991  Amendments). 
The  Secretary  believes  that  it  is  unnecessary 
to  elaborate  upon  the  statutory  language 
incorporated  in  this  section  of  thp 
regulations.  j 

Changes:  None.  ' 

Section  303.3    Activities  That  May  Be 
Supported  Under  This  Part. 

Comment:  Some  commenters  requested 
that  the  Department  provide  States  with  the 
flexibility  to  serve  children  from  their  third 
birthday  to  the  beginning  of  the  next  school 
year  in  accordance  with  either  Part  H  or  Part 
B  requirements.  Some  commenters  requested 
that  the  Department  require  parental  consent 
prior  to  the  transition  of  a  child  to  Part  B 
services  when  the  child  is  below  the  age  of 
three.  One  commenter  requested  that  the 
Department  clarify  the  effect  of  a  parent's 
refusal  to  consent  to  Part  B  services. 

Discussion:  The  amendment  to  S  303.3  is 
taken  from  section  679(3)  of  the  Act,  as 
added  by  the  1991  Amendments.  This  new 
statutory  provision  permits  Part  H  fiinds  to 
be  used  for  an  additional  purpose — to 
provide  a  free  appropriate  public  education 
(FAPE)  in  accordance  with  Part  B  from  a 
child's  third  birthday  to  the  beginning  of  the 
next  school  year.  The  requirements  relating 
to  services  for  children  who  turn  three, 
including  the  requirement  that  these  children 
receive  a  free  appropriate  public  education  in 
accordance  with  Part  B,  are  unaftacted  by 
this  statutory  change,  and  the  Secretary  is  not 
authorized  to  revise  those  requirmnents  by 
regulation.  The  effect  of  the  statutory 
amendment  reflected  in  $  303.3  is  to  permit 
Part  H  as  well  as  Part  B  funds  to  be  used  for 
three-year-old  children  where  only  Part  B 
funds  had  previously  been  authorized  for  this 
purpoae. 

The  requirements  relating  to  parental 
consent  are  unaffected  by  the  change  to 
S  303.3.  For  the  Part  B  requirements 
concerning  parental  consent  for  a 
preplacement  evaluation  and  initial 
placement,  see  34  CFR  300.504  (57  FR  44794, 
44820;  Sept.  29. 1992).  Whatever  the  child's 
age,  parental  consent  must  be  obtained  before 
the  initial  placement  of  a  child  in  a  special 
education  program.  If  pwental  consent  for 
the  initial  placement  of  a  child  below  the  age 
of  three  in  a  special  education  program  is 
refused,  the  lead  agency  remains  responsible 
lor  the  provision  of  Part  H  services  until  the 
child's  third  birthday  (or  an  earlier  successful 
challenge  to  the  parent's  refusal  to  consent 
under  the  procedures  in  34  CFR  300.504). 

Changes:  None. 


UMI 


Section  303.4  Limitation  on  Bigible  Children 

Comment:  Commenters  requested  that  the 
Department  clarify  the  relationship  between 
S$  303.4  and  303.3(d)  of  the  proposed 
regulations.  One  commenter  requested  that 
the  Department  clarify  which  agency — the 
SEA  under  Part  B  or  the  lead  agency  under 
Part  H — has  responsibility  for  the  delivery  of 
services  to  children  during  the  year  in  which 
they  reach  age  three.  Another  commenter 
recommended  clarifying  that  some  Part  H 
services  may  be  required  to  be  continued 
under  Part  B.  Finally,  some  commenters 
requested  that  the  Dispartment  clarify 
whether  the  transition  from  Part  H  to  Part  B 
terminates  service  planning  for  the  child  and 
the  family  throughout  the  early  childhood 
years. 

Discussion:  Section  303.4  simply 
incorporates  new  section  619(g)  of  the  Act. 
Under  the  1991  Amendments,  a  State  may, 
for  the  first  time,  use  funds  under  section  619 
of  the  Act  to  provide  FAPE  in  accordance 
with  Part  B  to  two-year-old  children  with 
disabilities  who  will  reach  age  three  during 
the  school  year.  See  section  619(c)(1)(B)(iii) 
and  (f).  Section  619(g)  exempts  those 
children  frvm  coverage  under  Part  H. 

As  a  general  matter,  a  State  that 
participates  in  the  Part  H  program  must 
provide  early  intervention  services  to  all 
eligible  children  (see  section  676(e)  of  the 
Act),  and  the  source  of  funds  for  services  to 
a  child  determines  which  program 
requirements  are  applicable.  If  a  child 
receives  services  with  Part  H  funds,  the  Part 
H  program  requirements  in  this  part  303 
apply  unless  the  child  has  reached  age  three. 
(The  Part  B  requirements  in  34  CFR  part  300 
apply  to  services  to  all  children  age  three  or 
above.)  If  a  child  of  any  eligible  age  receives 
services  with  funds  under  the  section  619 
program  for  preschopi  children,  the  program 
requirements  in  part  300  but  not  part  303 
apply.  (See  34  CFR  301.4(c)  and  section 
619(g)  of  the  Act,  discussed  above.)  Finally, 
if  a  child  below  age  three  receives  services 
with  Part  B  funds  under  section  611,  the 
requirements  of  both  part  300  and  part  303 
must  be  met. 

If  only  Part  B  requirements  apply,  the  State 
educational  agency  (SEA)  and  not  the  lead 
agency  under  Part  H  is  responsible  for 
ensuring  that  those  requirements  are  met.  34 
CFR  300.600(a)(1).  The  SEA  may  carry  out 
this  responsibilify  through  the  use  of  an 
interagency  agreement  with  the  Part  H  lead 
agency  or  by  other  means.  See  34  CFR 
300.152  and  300.600(b).  If  both  Part  B  and 
Part  H  requirements  apply,  the  SEA  is 
responsible  fior  ensuring  compliance  with  the 
requirements  of  Part  B,  while  the  lead  agency 
is  responsible  for  ensuring  compliance  with 
the  requirements  of  Part  H.  Respecting  the 
effects  of  a  child's  movement  from  Part  H  to 
Part  B  on  service  planning  and  the 
continuation  of  particular  services,  the 
Secretary  points  out  that  services  to  the 
hmily  may  be  provided  as  "related  services" 
under  Part  B  if  they  are  necessary  to  assist 
the  child  to  benefit  frtim  special  education. 
See  34  CFR  300.16.  The  Secretary  encourages 
the  continuation  of  services  agreed  to  by  the 
family,  such  as  those  described  in  the 
legislative  history  of  the  1991  Amendments 
(H.R.  REP.  NO.  198, 102d  Cong.,  1st  Sess.  7- 


8  (1991)).  Commenters  are  referred  to 
§  303.148.  which  contains  detailed  new 
requirements  designed  to  ensure  that  the 
transition  frtim  Part  H  to  Part  B  is  a  smooth 
one. 
Changes:  None. 

Section  303.5  Applicable  Regulations 

Comment:  None. 

Discussion:  Current  regulations  contain 
duplicative  and  technically  inaccurate 
provisions  relating  to  the  applicabilify  of 
regulations  outside  this  part  to  the  Part  H 
program.  Specifically,  both  §§  303.5  and 
303.460  contain  provisions  that  apply  Part  B 
regulations  on  the  confidentialify  of 
information  {%%  300.560-300.576)  to  the  Part 
H  program  and  change  the  meanings  of 
certain  terms  for  Part  H  purposes.  In  order  to 
eliminate  redundant  and  unnecessary 
provisions  and  to  consolidate  cross- 
references  to  applicable  regulations  in  one 
location,  S  303.5(b)  has  been  expanded  to 
include  the  necessary  cross-references  to  Part 
B  regulations  that  are  found  in  $  303.460(b) 
of  current  regulations.  The  Secretary  believes 
this  change  will  clarify  the  requirements 
relating  to  the  confidentiality  of  information 
under  the  Part  H  program. 

Changes:  Paragraph  (b)  of  this  section  has 
been  revised  to  add  cross-references  to,  and 
Part  H  meanings  for,  two  terms  and  two 
section  numbers  of  the  Part  B  regulations  that 
are  found  in  $§  300.560-300.576.  Conforming 
changes  have  been  made  in  $  303.460  and  the 
note  following  the  text  of  that  section.  In 
addition,  in  the  note  following  the  text  of  this 
section  ($  303.5),  the  reference  to  "natural 
environments"  has  been  placed  in  its  proper 
location. 

Section  303. 1 2    Early  Intervention  Services. 

Paragraph  (b) — Natural  environments. 

Comment:  Commenters  requested 
clarification  of  the  flexibility  afforded  to 
service  providers  in  determining  which 
environments  are  "natural"  for  children  writh 
disabilities.  Some  commenters  requested  that 
the  Department  clarify  when  a  child  should 
be  served  in  a  natural  environment  by 
providing  a  detailed  list  of  examples  or  by 
other  means. 

Other  commenters  expressed  concern  that 
the  needs  or  wishes  of  the  family  not  be 
ignored  in  determining  the  location  of  service 
delivery.  One  commenter  felt  that  center- 
based  services  might  be  an  appropriate 
delivery  mechanism  for  some  services  and 
might  serve  the  needs  of  the  femily  for 
support  and  collegialify. 

Discussion:  The  Secretary  believes  that  no 
further  guidance  is  appropriate  at  this  time. 
Decisions  on  the  early  intervention  services 
to  be  provided  to  a  child  and  his  or  her 
femily,  including  decisions  on  the  location  of 
service  delivery,  are  made  in  the 
development  of  the  individualized  femily 
service  plan  (IPSP)  described  in  §§303.340- 
303.346.  The  Secretary  contemplates  that  the 
range  of  available  options  will  be  reviewed 
at  the  IFSP  meeting  described  in  §  303.342, 
in  which  the  parents  of  the  child  are  fiiU 
participants.  With  respect  to  the  comment  on 
center-based  services,  the  Secretary 
emphasizes  that  decisions  on  the  location  of 
service  delivery  must  be  made  on  an 
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individualized  basis  ia  accosdanca  «rith  the 
needs  of  tha  child  asd  the  flunily.  Sea 
$  303.344(d). 

ChaagK:  None. 

Paragraph  (d) — ^T^pes  ofservicm: 
definitions. 

(1)  Assistm  technoiogy  device. 

Comment:  SevenI  csmmenters  expressed 
the  concern  that  the  pn^ioaad  definition  of 
"assistive  techiwlogy  d^oa"  is  too  broad 
and  could  require  sanrica  agencies  to  fund 
medically-Telated  aqaipmant,  sapplies,  and 
services  (e.g.,  eyeglasses,  vrhaalchairs.  repair 
and  mnrntenanca  of  wheelchairs,  and  hearing 
aids).  These  cranmantan  f"iilirf*ed  limiting 
the  term  "assistive  technology  device"  to 
inchida  only  deiicas  that  laairil  in  an 
edticattonat  benefit  to  LhiKlim  with 
disabilities  or  that  senre  a  chifaTs 
ueveiopmeiitai  needs,  and  exduoe  an 
medicaHy-refarted  ituuu.  Commenten  also 
expressed  concern  ^xmt  the  costs  of 
providing  assistive  technology  devicas  onder 
the  pioposed  dennitiovi  of  uia  torn. 

GOQunenteTS  requeued  clarification  of 
cnrtatB  phrases  in  the  definition  of  "assistive 
technoiogy  device,"  including  "product 
s)^teni   and   Rindiooai  capaoinlies.   Some 
comuwiitei  s  suggeated  subatituting 
"devetepmewtal  capabilities"  far  "functional 
capaliiTitiee"  le  derify  that  assistive 
technology  devices  an  used  to  meet  the 
developmental  needs  of  the  child.  This 
suggested  substitution  was  opposed  by  other 
commenten. 

Discussion:  The  definition  of  "assistive 
technology  device   is  taken  from  section 
602(aK25)  of  the  Ad,  and  there  is  no 
authority  to  change  the  substance  of  that 
definnion.  liowevei.  the  Secietuiy  points  out 
that  ifl  tite  context  of  the  Part  H  ptugiaiu, 
assistive  technoiogy  devices  are  required 
only  if  they  relate  to  oie  Mvelopniental 
needs  of  ttie  infants  and  toddlen  senwd  by 
the  progran.  SeeS303.12(aKl)-  Linking  the 
provision  of  Aioae  devices  to  an  educational 
beneFit  is  not  apptoptiate  under  a  piugiain 
that  serves  dtildren  from  birth  to  age  three. 
Part  H  does  not  require  that  assistive 
technology  denitjaa  be  provided  to  meet  the 
mediut  or  quoHdian,  life  sustaining  needs  of 
a  child. 

The  Secretary  shares  the  concern  of  some 
c  I  imiiiaiitai  i  that  the  coats  of  assistive 
techaolagy  be  manageable.  The  Secretary 
reitorntw  that  the  purpose  of  asaistiva 
tedMokigy  devices  is  to  aaaat  the  unique 
developmental  needs  of  the  child,  as 
determined  on  an  iadividaaliaed  basis 
through  die  FSPdavriopmant  piocass.  The 
Secretary  recogniaas  Ont  ialarBgency  . 
coopeiation  w^  be  naadad  to  identify  all 
available  suustas  of  aasistiva  technology 
funding,  both  piMic  and  piliata. 

Changer:  Nooa. 

Assistiw  Iscfmoiogy  asrvjce. 

Conmaat:  Coiaiiiaiitan  expieesed  the 
conoara  that  the  praposad  dafinitian  of 
"assistive  tarhfikigy  sarvks"  is  oeariy 
broad.  Ctima—laii  aaptaaaad  te  same 
concerns  that  waia  aspnaaad  with  regard  to 
the 

tedtaalagy 
stated 
shooUa 
services; 


educational  or  developmantal  needs  of 
children  with  (Usabilities. 

Other  commeolets  had  questions  about  the 
list  of  the  specific  types  of  assistive 
technology  services.  One  oommeater 
requested  that  the  Department  clarify  the 
financial  obligation  of  the  service  provider  in 
acquiring  an  assistive  technology  device  in 
paragraph  (dKlM>>).  and  selecting,  designing, 
fitting.  CBStoorizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  an 
assistive  technology  device  in  paragraph 
(dMlKiii).  Another  coounenter  suggested 
adding  "instaUiag"  and  "mnnitoring"  to  the 
listed  activities  in  paragraph  (dXlUiu)-  One 
commenter  recommended  that  paragraph 
(d)(l)(vi)  be  adapted  to  the  Part  H  program 
by  referring  to  individuals  providiag  "early 
intervention  services"  rather  than  "education 
or  rehabilitation  services."  Finally,  several 
comraenters  requested  that,  because  the  Part 
H  program  serves  only  young  children,  the 
Department  either  clarify  or  delete  the  phrase 
"employers,  or  other  individuals  who 
provide  services  to,  employ,  or  are  otherwise 
substantially  involved  in  the  major  life 
functions  of  individuals  with  disabilities'*  in 
paragraph  (dHl)(vJ). 

Discussion:  The  definition  of  "assistive 
technology  service"  is  taken  from  section 
602(a)(26)  of  the  Ad  and  may  not  be 
sobstantivefy  altered  by  regulation. 
Commenters  are  referred  to  the  above 
discussion  of  the  nature,  purpose,  and  cost  of 
assistive  technology  devices  for  responses  to 
similar  comments  and  concerns  relating  to 
assistive  technology  services. 

The  Secretary  agrees  that  paragraph 
(d)(1)(vi)  siranid  be  revised  to  coofbrm  the 
statutory  language  of  the  definition,  which 
applies  to  a)i  of  the  Individuals  with 
Clisabilities  Education  Act,  to  the  scope  of  the 
Part  H  program. 

Changes:  Paragraph  (d)(t)(vi)  has  been 
revised  (1)  to  delete  references  to  "education 
or  rehabilitation"  services  and  substitute 
"early  intervention"  services,  and  (2)  to 
delete  references  to  the  emplo>Tnent  of  the 
individtrals  with  disabilities  served  by  the 
piugiaiii. 

(9)  Physical  therapy. 

Comment:  One  commenter  expressed 
concern  about  broadening  the  scope  of 
"physical  therapy"  under  the  Part  H 
program.  This  commenter  expressed  tiie  view 
that  intensive  hospital-level  services  should 
not  be  transferred  to  community-based  early 
intervention  services. 

Other  commenters  requested  certain 
clarifications  of  and  amendments  to  the 
definition  of  "physical  therapy."  One 
commenter  requested  that  tiie  Department 
(tistinguish  occupational  therapy  from 
physical  therapy.  Another  commenter 
requested  that  the  Department  add  the  term 
"treatment"  to  services  to  "prevent  or 
alleviate"  movement  dysfunction  and  related 
functional  problems  in  paragraph  (d)(9K>ii)  to 
further  explain  the  types  of  physical  therapy 
services  available  to  children  with 
disabilities.  Also,  this  commenter  requested 
that  the  Department  add  the  phrase 
"compensate  for^  to  paragraphs  (dX^Kii)  and 
(iii)  to  encompass  physical  therapy  far 
childrea  whose  oondiHom  can  be  neither 
prevawlad  nar  alleviated. 


Finally,  other  conunenters  inggiiileii  that 
the  Department  amend  the  list  of  physical 
thasapy  services.  One  rnmmenref  saquaalad 
that  the  list  of  physical  therapy  sarnoas  be 
amandad  to  include  assistanre  >a  the  use  of 
assistive  technology  needed  for  postxirei 
support,  amlwriation.  aad^ndepeMdeut 
mobility.  Aaothar  comoMotsr  requested  that 
the  Daparhnsnt  amend  the  list  of  services  le 
indude  "providing  assistive  technology  aad 
sarvices." 

Disritstion-  The  purpose  of  the  proposed 
revisions  of  the  definition  of  "physical 
therapy"  is  to  keep  pace  with  advances  in  the 
field  and.  in  particular,  to  reflect  tite  hill 
scope  of  the  practice  of  physical  therapists  in 
a  pediatric  setting.  The  revisions  do  not 
address  whether  a  particular  service  is 
appropriate  Cor  an  individual  child  or  where 
a  service  shoold  be  provided. 

A  definition  of  "occupational  therapy" 
appears  in  §  303.1 2(d)(a}.  and  no  revision  of 
that  definitioa  has  been  proposed.  The 
Secretary  believes  the  distinction  betwaea 
"occupational  therapy"  and  "physical 
therapy"  is  sufficiently  clear.  The  Secretary 
agrees  with  the  suggestions  to  amend  the 
definition  of  "physical  therapy"  to  add 
references  to  "treatment"  and  to  services  to 
"compensate  for"  movement  dysfunctioa  and 
related  functional  problems.  T^  Secretary 
believes  the  bmad  application  of  assistive 
technology  devices  and  services  makes  the 
inclusion  of  assistive  technology  in  the 
definition  of  any  one  type  of  early 
intervention  service  inappropriate. 

Changes:  Paragraphs  (d)(9)(ii}  and  (iii)  luive 
been  amended  to  add  the  suggested 
references  to  "treatment"  and  services  to 
"compensate  for"  fuxu:tinnal  problems. 

(15)  Transportation  and  related  costs. 

Comment:  One  commenter  requested  that 
the  Department  require  that  all  transportation 
services  provided  under  Part  H  meet  State 
safety  standards.  Some  commenters  were 
concerned  about  the  costs  of  providing 
transportation  to  children  with  disabilities 
and  their  families,  and  one  commenter  asked 
whether  families  are  required  to  use  the  least 
expensive  mode  of  transportation  available. 
Another  commenter  asked  that  the 
regulations  provide  that  Part  H  funds  may  be 
uMd  for  the  transportation  costs  of  family 
members,  caregivers,  or  service  providers  if 
needed  for  the  provision  of  early  intervention 
services. 

Discussion:  The  Secretary  does  not  believe 
that  further  guidance  on  the  meaning  of 
"transportation  and  related  costs"  is  needed. 
The  legislative  history  of  the  1991 
Amendments  indicates  that  the  addition  of 
the  qiioted  phrase  to  the  statutory  list  of  early 
intervention  services  was  intended  as  an 
endorsement  of  current  regulations  on  the 
subfect.  The  regulations  would  not  alter 
current  program  requirements. 

No  change  in  the  proposed  regulation  is 
needed  to  ensure  that  tiTmsportation  services 
meet  State  safety  standards.  Compliance  with 
those  standards  is  required  by  $  303.1Z(aX4). 
Federal  regulations  for  the  Part  H  program  do 
not  require  the  me  of  any  particular  mode  of 
transportation.  Whether  to  impose  such  a 
requirement,  consistent  with  the 
nquiiements  of  this  part,  is  a  matter  of  Slate 
responstbility. 
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Changes:  Noiw. 

(16)  Vision  services. 

Comment  One  commentar  requested  that 
the  Department  clarify  which  State  agencies 
are  required  to  reimburse  famiHes  for  vision 
testing. 

Discussion:  The  diocation  of  financial 
responsibility  for  early  intervention  services 
among  State  agencies  is  a  matter  of  State 
responsibility.  See  $$303,143  and  303.523. 
The  Secretary  believes  that  no  change  to  the 
proposed  definition  of  "vision  services"  is 
necessary. 

Changes:  None. 

Paragraph  (e) — Qualified  personnel. 

Comment:  One  conmienter  requested  that 
the  Department  define  the  terms  "family 
therapists"  and  "orientation  and  mobility 
specialists"  used  in  this  paragraph  of  the 
proposed  regulations.  Another  commenter 
requested  that  personnel  who  are  qualified  to 
provide  transportation  services  and 
paraprofessionals  be  added  to  the  list  of 
qualified  (>ersonnel  and  that  the  regulations 
include  minimum  standards  for  all 
personnel. 

Discussion:  Since  the  list  of  qualified 
personnel  in  paragraph  (e)  is  not  exhaustive, 
the  Secretary  declines  to  amend  it  except  as 
provided  by  the  1991  Amendments.  Nor  does 
the  Secretary  believe  it  is  necessary  that 
Federal  regulations  define  or  provide 
minimum  standards  for  categories  of 
qualified  personnel.  The  qualifications  of 
early  intervention  service  providers  are  a 
matter  of  State  responsibility.  See 
§$303.12(aK3Mii).  303.21,  and  303.361,  none 
of  which  has  been  proposed  to  be  amended. 

Changes:  None. 

Atote  following  §  303.  J 2. 

Comment:  Several  cranmenters  addressed 
the  statement  in  the  note  following  the 
regulatory  text  that  qualified  personnel  may 
include  paraprofessionals.  Some  commenters 
requested  that  paraprofiBSsionals  not  be 
considered  qualified  to  provide  early 
intervention  services  because  they  lack 
adequate  training.  One  commenter  suggested 
that  the  Department  permit  paraprofessionals 
to  provide  early  intervention  services  only 
under  the  supervision  of  qualified 
professionals.  Another  commenter  suggested 
requiring  that  paraprofessionals  be 
appropriately  trained. 

One  commenter  requested  that  the  terms 
"vision  specialists"  and  "paraprofessionals" 
used  in  the  note  be  defined.  Another 
commenter  requested  that  the  Department 
state  that  developmental  stimulation  is  an 
early  intervention  service  that  can  be 
provided  independent  of  special  instruction. 
AJso.  one  commenter  requested  that  the 
Department  clarify  what  types  of  services  are 
included  in  "respite  and  otiier  bmily  support 
services"  as  that  phnse  is  used  in  the  note. 
Discussion:  The  proposed  revision  of  the 
language  of  the  note  (Note  2  following 
$303.12  in  current  regulations)  regarding 
paraprofessionals  contains  no  substantive 
changes.  Whether  paraprofessionals  are 
permitted  to  provide  early  intervention 
services  and  the  standards  applicable  to  their 
work  are  matters  of  State  responsibility.  See. 
for  example,  S  303.381  and  the  note  following 
that  sactkm,  which  have  not  bean  propcMed 
to  be  substantively  revised.  For  this  reason. 


and  because  the  services  and  personnel 
referred  to  in  the  note  are  illustrative  only, 
the  Secretary  believes  that  the  commenters' 
suggested  revisions  are  unnecessary. 
Commenters  are  refsrred  to  §  303.12(a)  for  the 
definition  of  "early  intervention  services"  as 
that  term  is  used  in  this  part. 
Changes:  None. 


Section  303.16 
Disabilities 


Infants  and  Toddlers  With 


Comment:  Comments  on  proposed  $  303.16 
focused  on  the  notes  following  the  regulatory 
text.  Most  commenters  objected  to  the 
proposed  revision  of  Note  1  and  requested 
that  States  be  given  the  flexibility  to 
determine  whether  to  serve  children  who 
have  a  multiplicity  of  fKtors  that  make 
developmental  delay  highly  probable.  One 
commenter  expressed  support  for  the 
proposed  revision  concerning  the  cumulative 
effsct  of  a  combination  of  risk  fectors. 

Commenters  requested  that  the  Department 
clarify  the  extent  to  which  States  are 
authorized  to  define  which  children  have 
conditions  that  have  "a  high  probability  of 
resulting  in  developmental  delay"  and 
children  who  are  "at  risk."  One  commenter 
suggested  that  States  encourage  communities 
to  meet  the  needs  of  unserved  "at  risk" 
children.  Cmnmenters  also  requested  that  the 
Department  further  define  the  terms  "high 
probability"  and  "toxic  substances,"  as  used 
in  proposed  Note  1. 

Some  commenters  requested  that  certain 
phrases  be  substituted  for  phrases  in  the 
notes.  Commenters  requested  that  the  phrase 
"maternal  substance  abuse"  in  the  second 
paragraph  of  proposed  Note  1  be  revised  to 
place  the  emphasis  on  the  exposure  of  the 
child  rather  than  the  behavior  of  the  mother. 
Commenters  also  requested  that  the 
Department  specify  in  proposed  Note  2  that 
environmental  as  well  as  biological  foctors 
may  place  infants  at  risk  of  developmental 
delay  in  order  to  update  the  note  in  light  of 
current  knowledge. 

In  addition  to  the  comments  on  the  notes 
following  the  regulatory  text,  the  Department 
received  comments  requesting  a  definition  of 
the  term  "physical  development"  as  used  in 
$303.16(a)(l)(ii). 

Discussion:  The  regulatory  text  of  this 
section  is  unchanged  except  for  the  updating 
of  terminology  required  by  the  1991 
Amendments.  The  Secretary  believes  it  is 
unnecessary  to  revise  the  text  of  $  303.16  to 
define  a  term,  "physical  development,"  that 
has  been  used  in  its  present  context  since  the 
program  regulations  were  first  promulgated. 

Note  1  after  the  text  relates  to  children  who 
need  early  intervention  services  because  they 
have  "a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  developmental  delay."  Under 
$  303.300(b),  relating  to  State  eligibility 
criteria  and  procedures.  States  retain 
substantial  discretion  in  determining  the 
existence  of  such  a  condition.  For  this 
reason,  and  because  the  determinations  at 
issue  do  not  lend  themselves  to  quantitative 
precision,  the  Secretary  believes  it  is 
inappropriate  to  define  the  term  "high 
probability."  The  Secretary  intends  no 
special  meaning  for  the  phrase  "disorders 
secondary  to  exposure  to  toxic  substances" 


that  is  included  in  the  list  of  examples  of 
diagnosed  conditions  in  Note  1.  Therefore, 
the  term  "toxic  substances"  is  not  defined. 
However,  the  Secretary  is  persuaded  that  the 
proposed  clarification  regarding  a 
combination  of  factors  should  be  withdrawn. 
Only  children  who  have  one  or  more 
conditions  that,  considered  separately,  have 
a  high  probability  of  resiilting  in 
developmental  delay  fall  within  the  category 
described  in  $  303.16(a)(2),  as  is  the  case 
under  current  regulations. 

Note  2  after  the  text  of  $  303.16  relates  to 
children  who  are  at  risk  of  having  substantial 
developmental  delays  if  early  intervention 
services  are  not  provided  and  who  may  be 
served  at  a  State's  discretion.  The 'Secretary 
agrees  with  the  suggestion  to  refer  to 
"environmental"  risk  factors  in  this  note.  The 
note  is  fiirtber  revised  to  add  two  examples 
of  this  land  of  risk  factor. 

Changes:  Proposed  Note  1  has  been 
amended  by  striking  the  second  paragraph, 
relating  to  a  combination  of  factors.  Proposed 
Note  2  is  amended  by  referring  to  biological 
and  "environmental"  rather  than  "other" 
identifiable  factors  that  place  infants  and 
toddlers  at  risk  and  by  adding  two  examples 
of  environmental  risk  factors:  nutritional 
deprivation  and  a  history  of  abuse  or  neglect. 

Section  303.22    Service  Coordination  (Case 
Management) 

Comment:  One  commenter  suggested 
revising  the  statement  of  the  service 
coordinator's  role  in  paragraph  (a)(2)(i)  to 
emphasize  that  the  service  coordinator's 
responsibility  is  to  assure  and  not  duplicate 
coordination.  The  same  conunenter  suggested 
revising  paragraph  (a)(2)(ii)  to  read  that  the 
service  coordinator  is  "a  point  of  contact," 
rather  than  "the  single  point  of  contact"  in 
assisting  parents  in  need  of  Part  H  services. 
The  commenter  believed  this  change  was 
needed  to  permit  parents  to  access  services 
through  means  other  than  the  service 
coordinator.  Other  commenters  suggested 
revising  paragraphs  (a)(3)(i)  and  (b)(3)  to 
ensure  that  service  coordinators  assist 
families  in  making  financial  arrangements  for 
early  intervention  services.  Regarding  the 
qualifications  of  service  coordinators 
described  in  paragraph  (d).  these  conmienters 
requested  that  the  Department  require  that 
service  coordinators  have  knowlmlge  of 
possible  funding  sources  for  provi£ng  Part  H 
services. 

Discussion:  The  text  of  $  303.22  ($  303.6  of 
current  regulations)  is  proposed  to  be  revised 
only  to  reflect  a  change  in  terminology 
required  by  the  1991  Amendments.  The 
Secretary  declines  to  adopt  the  suggested 
revisions  of  paragraphs  (aK2)  (i)  and  (ii).  The 
service  coordinator's  role  as  the  single  point 
of  contact  helps  to  ensure  that  coordination 
services  are  not  duplicative.  Since  parents 
may  access  services  independently  of  the 
coordinator  under  current  regulations,  no 
revision  is  needed  to  accomplish  this 
purpose.  The  Secretaiy  also  dedioss  to  adopt 
the  suggested  revisions  relating  to  service 
coordinators'  knowledge  of  funding  sources 
and  their  responsibility  to  assist  in  making 
financial  anangements  for  early  intervention 
services.  The  broad  language  of  current 
regulations  makes  these  revisions 
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unnecessary.  See,  in  particular,  paragraphs 
(a)(2)(ii)  and  (d)(3). 
Changes:  None. 

Subpart  B — Slate  ^plicatioo  for  a  Grant 

Section  303.124    Prohibition  Against 
Supplanting 

Comment:  One  conunenter  recommended 
that  the  "particular  cost"  test  not  be  removed 
from  the  supplanting  prohibition  in  the  Part 
H  regulations  until  the  effects  of  doing  so 
were  studied  further. 

Discussion:  The  removal  of  the 
prohibitions  against  using  funds  under  Part 
B  and  Part  H  to  displace  State  or  local  funds 
for  any  "particular  cost"  was  proposed  in  an 
NPRM  published  on  December  30, 1991  (S6 
FR  67420).  The  May  1. 1992  NPRM  for  Part 
H  included  §  303.124  as  it  had  been  proposed 
to  be  revised  in  the  earlier  notice.  The 
comment  described  above  was  submitted  in 
response  to  both  NPRMs.  On  August  19, 
1992,  the  Secretary  adopted  final  regulations 
that  removed  the  "particular  cost"  test  from 
both  the  Part  B  and  the  Part  H  supplanting 
prohibitions.  In  the  analysis  of  comments 
and  changes  that  accompanied  those 
regulations,  the  Secretary  expressed  the  view 
that  there  was  no  need  to  delay  the  removal 
of  the  "particular  cost"  test  from  the  Part  H 
regulations.  See  56  FR  37653. 

Changes:  None. 

Section  303.128    Traditionally  Underserved 
Groups 

Comment:  Conunenters  requested  that  the 
Department  clarify  the  meaning  of 
"traditionally  underserved,"  "meaningfully 
involved,"  "culturally  competent  services," 
and  "local  geographical  area"  as  used  in  this 
section.  Some  conunenters  suggested  that  the 
regulations  incorporate  minimum  standards 
for  the  involvement  of,  and  services  to, 
traditionally  underserved  groups  or  that 
illustrations  of  satisfoctory  State  policies  and 
practices  be  provided.  Other  commenters 
requested  that  the  Department  clarify  the 
responsibilities  of  States  to  ensure  the 
meaningful  involvement  of  Indian  tribes  and 
the  provision  of  culturally  competent 
services  to  Indian  (unilies  on  reservations. 

Discussion:  The  Secretary  declines  to 
provide  further  guidance  at  this  time  on  the 
content  of  the  new  required  assurance 
concerning  traditionally  imderserved  groups. 
Respecting  Indian  tribes  and  femilies  on 
reservations,  conunenters  are  advised  that  the 
1991  Amendments  extend  the  State's  duty  to 
ensure  the  availability  of  early  intervention 
services  to  Indian  children  on  reservations 
served  by  BIA  schools.  See  $  303.302. 

While  the  regulations  do  not  prescribe 
State  [wlicies  and  practices  in  this  area,  the 
Secretary  points  out  that  considerations  of 
cultural  competency  are  relevant  to  many 
aspects  of  the  statewide  system  under  Part 
H— e.g.,  the  development  of  a  central 
directory  of  information  (see  $  303.301),  the 
establishment  of  a  public  awareness  program 
(see  $  303.320),  the  content  of  a 
comprehensive  child  find  system  (see 
$  303.321),  the  procedures  for  the  evaluation 
and  assessment  of  children  and  for  family 
assessments  (see  S  303.322],  and  the  content 
of  the  comprehensive  system  of  personnel 
development  (see  $  303.360)— as  well  as  the 


provision  of  early  intervention  services.  The 
Secretary  encourages  States  to  explore 
effective  means  of  involving  minority,  low- 
income,  and  rural  families  and  other 
traditionally  underserved  groups  in  the  Part 
H  system  and  of  ensuring  effective  services 
to  these  groups. 
Changes:  None. 

Section  303. 148    Transition  to  Preschool 
Programs 

Comment:  Commenters  suggested  that  the 
Department  change  all  references  to  children 
who  "are  eligible"  for  participation  in  Part  B 
to  children  who  "may  be  eligible."  This 
change  was  suggested  to  emphasize  that  a 
determination  of  eligibility  for  Part  B  occurs  . 
when  a  child  exits  the  Part  H  program  and 
that  transition  plans  should  be  developed 
only  for  children  who  are  reasonably  likely 
to  be  eligible  for  Part  B  services.  Another 
conunenter  suggested  broadening  the  scope 
of  the  section  to  address  the  transition  from 
Part  H  of  children  who  are  not  eligible  for 
Part  B.  This  commenter  urged  that  service 
delivery  models  appropriate  under  Part  H  be 
available  to  all  children  with  disabilities 
from  birth  through  age  five. 

Commenters  also  requested  that  the 
Department  clarify  the  use  of  evaluation  data 
and  the  role  and  financial  responsibility  of 
each  State  agency  in  the  transition  process. 
One  commenier  asked  that  the  Department 
add  language  to  emphasize  that  the  goal  is  an 
individualized  program,  whatever  the 
funding  source. 

Discussion:  The  Secretary  agrees  that  it 
would  be  helpful  to  clarify  when  the 
conference  described  in  8303.148(b)(2)  must 
be  convened.  The  clarirication  adopted  in  the 
final  regulations  is  based  upton  the  legislative 
history  of  the  1991  Amendments.  See  S.  REP. 
NO.  84, 102d  Cong.,  1st  Sess.  17  (1991). 

The  Secretary  does  not  believe  it  is 
appropriate  to  expand  the  requirements  for 
transition  planning  beyond  the  scope  of  the 
statute.  However,  Note  2  following  this 
section  encourages  States  to  facilitate  a 
smooth  transition  of  all  children  who  are     - 
exiting  the  Part  H  program.  As  regards 
service  delivery  models,  nothing  in  these 
regulations  precludes  the  use  of  models  that 
are  appropriate  to  Part  H  under  the  preschool 
program  authorized  by  Part  B  so  long  as 
services  comply  with  Part  B  requirements. 
Moreover,  regulations  under  Part  B 
specifically  authorize  the  use  of  an  IFSP  for 
children  aged  three  through  five  under 
certain  conditions.  See  34  CFR  300.343(a). 

The  Secretary  declines  to  prescribe  the 
appropriate  elements  of  transition  planning 
in  greater  detail.  The  Secretary  contemplates 
that  the  use  of  evaluation  data  and  the 
allocation  of  financial  responsibility  will  be 
addressed  in  any  State's  planning  and  in  the 
interagency  agreement  required  by  paragraph 
(c)  in  a  State  where  the  SEA  is  not  the  lead 
agency  under  Part  H.  Note  1  following  this 
section  lists  several  matters  that  should  be 
considered  in  developing  policies  and 
procedures  to  ensure  a  smooth  transition  of 
children  from  the  Part  H  to  the  Part  B 
program. 

Oianges:  Paragraph  (b)(2)  has  been  revised 
to  provide  that  the  statutorily-required 
conference  among  the  lead  agency,  the 


family,  and  the  local  educational  agency  or 
unit  must  be  convened  at  least  90  days  before 
the  child's  third  birthday  or,  if  earlier,  the 
date  on  which  the  child  is  eligible  for  the 
Part  B  preschool  program  under  State  law.  A 
conforming  change  has  been  made  in 
$  303.344(b)(1).  In  addition,  the  citation  of 
authority  following  $  303.148  has  been 
corrected. 

Section  303. 1 80    Payments  to  the  Secretary 
of  the  Interior  for  Indian  Tribes  and  Tribal 
Organizations 

Comment:  One  commenter  requested  that, 
in  view  of  the  respective  responsibilities  of 
tribes  and  States,  the  Department  clarify:  (1) 
Whether  the  Bureau  of  Indian  Affairs  (BIA) 
schools  will  provide  screening,  evaluation, 
and  assessment  for  non-Indian  children  in 
rural  areas;  (2)  whether  tribal  health  clinics 
will  be  open  to  the  public;  (3)  whether 
county  health  districts  will  extend  outreach 
into  tribal  lends  and  reservations:  (4)  how 
States  will  ensure  extension  of  services  to 
tribal  communities;  and  (5)  whether  the  BIA 
or  the  State  lead  agency  willinonilor  the 
activities  of  a  tribal  school  that  receives  Part 
H  funds.  Another  commenter  asked  for 
clarification  of  the  provision  of  technical 
assistance  to  States  and  tribes  concerning 
services  to  Native  American  children  with 
disabilities  on  reservations. 

Discussion:  The  Secretary  believes  it  would 
be  inappropriate  to  provide  the  requested 
guidance  on  the  responsibilities  of  the 
Secretary  of  the  Interior.  Commenters  are 
referred  to  section  684(b)  of  the  Act  for  a 
description  of  the  Secretary  of  the  Interior's 
responsibility  to  distribute  payments  under 
the  Act  to  tribes  and  tribal  organizations. 
Many  of  the  clarifications  sought  by 
commenters  concern  matters  that  are  the 
responsibility  of  the  Department  of  the 
Interior,  tribes,  or  States  and  do  not  relate 
specifically  to  the  Part  H  program.  The 
Secretary  declines  to  address  these  matters  in 
the  Part  H  regulations. 

The  State  lead  agency's  supervision  and 
monitoring  responsibilities,  including  the 
provision  of  technical  assistance  to  entities 
used  by  the  State  to  carry  out  the  Part  H 
program,  are  stated  in  $303,501.  These 
responsibilities  apply  to  tribal  schools  to  the 
extent  that  those  schools  conduct  activities 
that  receive  Part  H  assistance  from  the  State 
or  carry  out  the  State's  Part  H  program.  The 
Part  H  regulations  do  not  make  further 
provision  for  technical  assistance,  and 
section  684(b)(6)  of  the  Act  prohibits  use  of 
Part  H  funds  by  the  Secretary  of  the  Interior 
for  that  purpose. 

Changes:  None. 

Subpart  D — Program  and  Service 
Components  of  a  Statewide  System  of  Early 
Intervention  Services 

Section  303.300 
and  Procedures 


State  Eligibility  Criteria 


Comment:  One  commenter  requested  that 
the  Department  clarify  whether  "informed 
clinical  opinion,"  which  is  required  by  this 
section  to  be  a  part  of  a  State's  assessment 
criteria  and  procedures,  permits  a 
determination  that  a  child  is  eligible  for  Pan 
H  services  without  "testing."  Another 
commenter  suggested  that  further 
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information  be  providsd  on  tha  um  of 
infonned  clinical  opinion. 

Dtscussfon:  The  um  of  informed  clinical 
opinion  in  detennining  a  child'i  eligibility 
under  Part  H  is  subctantively  unaffected  by 
the  proposed  regulations.  Ssctlon 
303.322(c)(2).  which  is  unchanged,  requires 
that  the  evaluation  and  assessment  of  each 
child  be  based  upon  informed  clinical 
opinion.  The  note  fblknring  §  303.300,  which 
is  also  unchanged  in  substantive  terms, 
provides  further  guidance  on  the  use  of 
informed  clinical  opinion.  The  Secretary 
believes  that  no  further  guidance  to  States  on 
this  matter  is  necessary. 

Changes:  None. 

Section  303.321    Comprehensive  Child  Find 
System 

Comment:  Two  conunentars  requested  that 
the  Department  add  Supplemental  Security 
Income  (SSI)  to  the  list  of  programs  to  be 
coordinated  with  the  Part  H  child  find 
system  by  the  lead  agsix^.  Coramenters 
requested  the  addition  of  several  other 
programs  as  well. 

Discussion:  The  list  of  programs  that  may 
locate  and  identify  children  in  need  of  early 
intervention  services  in  S303.321(cKl)  is  not 
exhaustive.  However,  the  Sacietary  agrees 
with  the  suggestion  to  add  the  SSI  program 
because  it  represents  a  raaior  national  effort 
to  locate  and  identify  childien  who  may  have 
disabilities. 

Changes:  Section  303.321(cXl)  has  been 
revised  to  add  a  reference  to  the 
Supplemental  Security  Income  program 
under  Title  XVI  of  the  Social  Security  Act. 

Section  303.322    Evahtation  and  Assessment 

Comment:  Cammeaten  requested  that  the 
Department  clarify  the  term  "fiunily 
assessment."  One  commenter  requested  tliat 
the  term  be  changed  to  "description  of  family 
resources,  priorities,  and  concerns."  Another 
commenter  recommended  that  the  term  be 
changed  to  "fJamily-dirBCted  assessment." 
Finally,  one  commenter  recommended  that 
S  303.322  incorporate  the  new  requirement 
relating  to  "natural  environments."  See 
S  303.12(b). 

Dismssion:  The  revisions  of  f  303.322 
relating  to  the  term  "funify  assessment"  u.<ied 
in  paragraph  (d)  are  for  the  purpose  of 
incorporating  the  new  requirement  for  a 
family-directed  assessment  in  section 
677(a)(2)  of  the  Act.  The  Secretary  believes 
that  the  substantive  provisions  of  the 
amended  statute  are  fully  and  accurately 
reflected  in  the  revised  regulations  and  that 
there  is  no  need  to  revise  the  term  "&mily 
assessment." 

The  Secretary  declines  to  adopt  the 
suggestion  to  incorporate  the  "natural 
environments"  requirement  in  this  section 
because  it  is  not  the  function  of  the 
evaluation  and  assessment  to  identify  where 
early  intervention  services  should  be 
provided.  Like  all  other  aspects  of  services  to 
a  particular  child,  the  setting  tor  service 
delivery  must  be  detaimioed  through  the 
IFSP  procaaa  described  In  H  303.340- 
303.344.  Tlie  "natural  anvironments" 
raquirement  is  refamwed  in 
S  303.344(d)ONii)  of  the  regulatkna  relating 
to  the  IFSP  pracasa. 


Changes:  Tlie  citation  of  authority 
following  $  303.322  has  been  corrected. 

Section  303.  J4.2    Procedures  for  IFSP 
Development.  Review,  and  Emiuation 

Comment:  One  commenter  requested  that 
the  Department  clarify  whether  parents  may 
withdraw  consent  for  a  particular  service 
after  initially  approving  the  service.  Other 
commenters  suggested  that  the  Depurtment 
implement  more  effective  procedures  for 
ensuring  that  a  family's  and  child's  needs  are 
identified,  that  the  femily  has  the 
oppKjrtunity  to  make  choices  from  among 
alternatives  as  to  how  to  meet  those  needs, 
and  that  the  periodic  review  of  IFSPs  address 
the  "natural  environments"  requirement  in 
S  303.12(b). 

Discussion:  The  Secretary  agrees  that  the 
regulations  should  make  clear  that  parents 
may  bar  the  provision  of  a  particular  early 
intervention  service  by  withdrawing  consent 
that  they  have  previously  given  for  that 
service.  This  clarification  is  based  upon  the 
legislative  history  of  the  1991  Amendments. 
See  S.  REP.  No.  84, 102d  Cong..  1st  Sess.  28 
(1991)  and  H.R.  REP.  No.  198, 102d  Gong.. 
1st  Sess.  21  (1991).  The  Secretary  believes 
that  the  requirements  for  the  development, 
review,  and  evaluation  of  an  IFSP  contained 
in  current  regulations  and  those  derived  from 
the  1991  Amendments  provide  sufficiently 
detailed  guidance  and  declines  to  prescribe 
additional  requirements  on  the  subject. 

Changes:  Section  303.342(e)  has  been 
revised  to  provfde  that  if  parents  withdraw 
consent  to  a  particular  early  intervention 
service  after  first  providing  consent,  that 
service  may  not  be  provided.  In  addition,  a 
parallel  change  has  been  made  in  $  303.405 — 
Parent  right  to  decline  service. 

Sect/on  303.344    Content  of  an  IFSP 

Paragraph  (d) — Early  intervention  services. 

Comment:  Some  commenters  requested 
that  the  Department  provide  flexibility  to 
States  in  determining  which  environments 
are  "natural  environments."  Other 
commenters  requested  that  the  Department 
provide  parents  with  the  option  of  choosing 
the  environments  in  which  their  children 
will  receive  Part  H  services.  Finally, 
commenters  requested  that  the  Department 
require  that  IFSPs  include  the  provision  of 
information  to  the  family  on  funding  sources 
and  the  steps  that  will  be  taken  to  secure  Part 
H  services  through  public  or  private  sources. 

Discussion:  Commenters  are  referred  to  the 
above  discussion  of  the  "natural 
environments"  provisions  of  §  303.12(b)  for 
the  Secretary's  views  on  the  process  by 
which  decisions  on  the  settings  for  service 
delivery  are  made.  Respecting  the  early 
intervention  services  that  must  be  included 
in  an  IFSP,  commenters  are  advised  that 
§  303.344(dMl)(iv)  requires  any  payment 
arrangements  for  services  to  be  included  in 
that  document.  The  Secretary  does  not 
believe  it  is  necessary  to  prescribe  the 
inclusion  of  funding  sources  and  the  steps  to 
be  taken  to  secure  them  for  services  provided 
or  paid  for  by  a  public  agency.  Arrangements 
for  those  services  will  already  have  been 
made  as  a  part  of  the  establishment  of  the 
early  intervention  system. 

Otanges:  None. 


Paragraph  (e) — Other  services. 

Comment:  Several  commenters  addressed 
the  proposed  requirement,  in  paragraph 
(e)(l)(ii),  that  funding  sources  for  medical  and 
other  non-required  services  that  are  included 
in  the  IFSP  also  be  included  in  that 
document.  Some  commenters  supported  the 
proposed  requirement.  Other  commenters 
opposed  it,  stating  that  the  requirement 
would  cause  confusion  for  families,  create 
burdens  for  the  lead  agency  and  others,  or 
delay  the  provision  of  services.  One 
commenter  recommended  continuing  the 
approach  in  current  regulations,  which 
requires  that  if  an  IFSP  includes  non- 
required  services  it  must  also  include  the 
steps  to  be  taken  to  secure  those  services 
through  public  or  private  sources.  Another 
commenter  recommended  that  the  current 
and  proposed  approaches  be  combined. 

Commenters  also  requested  that  the 
Department  (1)  clarify  the  responsibilities 
and  obligations  of  the  service  coordinator  in 
assessing  or  assuring  the  provision  of  or 
payment  for  the  non-required  services 
included  in  the  IFSP;  (2)  add  services  that 
address  family  needs,  as  well  as  the  child's 
needs:  (3)  clarify  that  some  services  may  not 
require  funding,  but  rather  may  be  addressed 
through  "natural  supports;"  and  (4) 
substitute  the  phrase  "child-specific  needs" 
for  "child  needs"  to  avoid  an  interpretati<m 
that  the  regulation  addresses  housing  and 
employment. 

Discussion:  The  proposed  requirement  to 
include  in  the  IFSP  the  funding  sources  of 
listed  non-required  services  is  baaed  upon 
language  in  the  note  following  $  303.13  of  the 
current  regulations.  The  language  of  the  note, 
incorporated  in  proposed  S303.344(eMlMii). 
is  quoted  with  approval  in  the  legislative 
history  of  the  1991  Amendments.  See  S.  REP. 
No.  84, 102d  Cong.,  1st  Sess.  21  (1991)  and 
H.R.  REP.  No.  198. 102d  Cong.,  1st  Sess.  13- 
14  (1991).  The  Secretary  believes  the 
proposed  language  should  be  adopted. 
However,  the  Secretary'  also  believes  the 
approach  in  current  $  303.344(eXl)(ii),  which 
requires  that  the  IFSP  include  the  steps  to  be 
taken  to  secure  services,  may  be  appropriate 
when  the  funding  sources  for  all  listed  non- 
required  services  are  not  inunediately 
identifiable.  Therefore,  that  paragraph  has 
been  revised  to  combine  the  two  approaches. 

The  Secretary  encourages  States  to  apply 
the  regulations  in  §  303.344(e)  consistent 
with  their  broad  purpose  of  providing  a 
comprehensive  pictxire  of  the  fomily's  need 
for  services  and  assisting  the  family  in 
obtaining  those  services.  Note  3  following 
$  303.344  discusses  the  medical  and  other 
non-required  services  addressed  in  this 
paragraph.  The  note,  which  is  substantively 
unchanged,  states  some  of  the  reasons  why 
the  inclusion  of  non-required  services  in  an 
IFSP  can  be  helpful  to  both  the  child's  family 
and  the  service  coordinator.  These  same 
reasons  underlie  the  requirement  to  include 
in  the  IFSP  information  deacribed  in 
paragraph  (e)(IMii)  for  those  non-required 
services  that  are  listed  in  that  document 
Note  3  also  makes  clear  that  services  to  meet 
the  needs  of  the  family  related  to  enhancing 
the  development  of  the  child  are  a  proper 
subject  for  the  IFSP.  The  Secretary  believes 
that  the  guidance  in  current  Note  3  is 
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sufficiently  detailed  and  declines  to  address 
the  subject  matter  of  the  note  further. 

Changes:  Section  303.344(e)(l)(ii]  has  been 
revised  to  require  that  the  IFSP  include,  for 
the  non-required  services  that  are  listed  in 
that  document,  either  the  funding  sources  to 
be  used  in  paying  for  those  services  or  the 
steps  that  will  be  taken  to  secure  them 
through  public  or  private  sources.  A 
conforming  change  has  been  made  to  the 
language  in  the  note  following  §  303.13. 

Paragraph  (f) — Dates;  duration  of  services. 

Comment:  Commenters  requested  that  the 
Department  clarify  the  circumstances  under 
which  it  may  be  appropriate  to  delay  the  start 
of  certain  services  identified  in  the  IFSP. 
These  commenters  expressed  the  concern 
that  a  complete  list  of  services  for  a  child 
may  not  be  able  to  be  identified  at  the  time 
of  the  development  of  the  IFSP.  Also, 
commenters  requested  that  the  regulations 
provide  that  services  be  initiated  on  a 
schedule  formulated  by  the  family  and 
appropriate  for  the  family's  particular 
circumstance. 

Discussion:  The  purpose  Of  the  proposed 
revision  of  $  303.344(f)  is  to  ensure  that  there 
is  no  unnecessary  delay  between  the 
development  and  the  implementation  of  the 
service  plan  In  the  IFSP.  The  revision  does 
not  compel  the  initiation  of  all  services 
immediately;  the  needs  of  the  child  and  the 
family  determine  the  timelines  for  the 
initiation  of  services.  Like  other  aspects  of 
the  IFSP,  the  schedule  of  service  delivery  is 
developed  in  the  process  described  in 
§  303.342,  and  the  parents  of  the  child  are 
full  participants  in  that  process.  If  a  need  for 
additional  services  is  identified  after  the 
initial  development  of  the  IFSP,  the 
document  may  be  modified  as  described  in 
§  303.342. 

Changes:  None. 

Paragraph  (g) — Service  coordinator. 

Comment:  One  commenter  requested  that 
the  Department  add  a  note  stating  that 
parents  may  serve  as  their  own  service 
coordinators,  as  well  as  serve  as  service 
coordinators  for  other  families  after  they 
receive  appropriate  training.  Another 
commenter  requested  that  the  Department 
clarify  who  would  be  responsible  for 
providing  Part  H  services  to  hospitalized 
children  and  how  a  child  would  receive  Part 
H  services  after  discharge  from  the  hospital. 
Finally,  one  commenter  requested  that  the 
Department  substitute  the  phrase  "child 
care"  for  "day  care"  in  Note  1  following 
§  303.344. 

Discussion:  The  Secretary  acknowledges 
that  parents  of  children  with  disabilities  have 
the  primary  responsibility  for  coordinating 
their  children's  affaire.  At  the  same  time,  the 
Part  H  statute  requires  that  the  IFSP  identify 
the  person  who  will  be  responsible  for  the 
implementation  of  the  IFSP  and 
"coordination  with  other  agencies  and 
persons."  Section  677(d)(7)  of  the  Act.  The 
Secretary  believes  this  responsibility  is 
properly  the  State's  and  that  the  Part  H 
program  functions  best  when  parents  work 
with  a  service  coordinator  provided  by  the 
State. 

The  legislative  history  of  the  1991 
Amendments  suggests  that  the  qualifications 
for  a  service  coordinator  reflected  in 


S  303.344(g)  were  expanded  in  order  to 
include  persons  from  professions  other  than 
the  one  "most  immediately  relevant  to  the 
(child's)  or  family's  needs"  (section 
677(dH7))  and  appropriately  trained  parents 
of  other  children.  H.R.  Rep.  Na  198, 102d 
Cong..  1st  Sess.  1&-19  (1991);  S.  Rep.  No.  84. 
102d  Cong.,  1st  Sess.  25-26  (1991).  All 
service  coordinators  must  also  meet  the 
qualifications  for  this  area  under  $$  303.21 
and  303.22.  Parents  may  perform  certain 
coordinating  responsibilities  for  their  own 
children  in  concert  with  the  service 
coordinator  provided  by  the  State. 
The  Secretary  declines  to  provide  further 

Kidance  on  the  provision  of  services  to 
spitalized  children,  which  is  governed  by 
the  IFSP  process  discussed  above.  The 
Secretary  agrees  with  the  commenter's 
suggested  editorial  changes  in  Note  1 
follomng  the  regulatory  text. 

Otanges:  Note  1  following  $303,344  has 
been  revised  to  refer  to  "child  care  centers" 
rather  than  "day  care  centers"  in  the  list  of 
examples  of  natural  environments. 

Section  303.360    Comprehensive  System  of 
Personnel  Development 

Comment:  One  commenter  requested  that 
the  Department  add  regulatory  language 
emphasizing  interdisciplinary  training. 
Another  commenter  requested  that  the 
Department  clearly  indicate  the  supervisory 
relationship  between  a  piaraprofessional  and 
a  professional.  A  third  commenter  requested 
that  language  be  added  to  require  training 
related  to  the  understanding  of  preschool 
special  education  under  section  619  of  the 
Act.  Fourth,  a  commenter  requested  that  the 
comprehensive  system  of  personnel 
development  (CSPD)  be  permitted  to  include 
training  personnel  to  work  in  urban  areas  as 
well  as  the  rural  areas  referred  to  in  the  Act. 
Finally,  commenters  requested  that  the 
Department  expand  the  list  of  who  may  be 
trained  and  the  types  of  training  they  may 
receive. 

Discussion:  The  Secretary  declines  to 
revise  the  regulations  to  emphasize 
interdisciplinary  training,  which  is  addressed 
in  $303. 360(b)(2).  Commenters  are  referred 
to  the  discussion  of  the  note  following 
$303.12  for  the  Secretary's  views  on  the  use 
of  paraprofessionals  in  the  Part  H  program. 
Training  related  to  the  preschool  program 
under  section  619  may  be  included  in  the 
CSPD  under  §  303.360(c)(4),  which  reflects 
new  seSion  676(b)(8)(D)  of  the  Act.  The 
Secretary  declines  to  make  mandatory  an 
activity  that  is  permissible  under  the  statute. 
The  Secretary  interprets  the  recitation  of 
permissible  elements  of  a  CSPD  in  section 
676(b)(B)(A)-(D)  (implemented  in  proposed 
S303.360(c])  as  illustrative  and  not 
exhaustive.  Therefore,  no  regulatory  change 
is  needed  to  allow  the  inclusion  in  the  CSPD 
of  training  personnel  to  work  in  urban  areas. 
The  determination  of  whether  to  include  this 
activity  is  a  matter  of  State  responsibility. 
Similarly,  since  the  regulations  do  not 
specify  each  type  of  personnel  needed  for  the 
early  intervention  system  or  the  types  of 
training  to  be  provided,  no  change  is 
necessary  in  response  to  the  last  comment 
summarized  above. 

Changes:  The  numbering  of  paragraphs  in 
$  303.3^c)  has  been  corrected. 


Subpart  E—Pree«durai  Salaguards 

Section  303.404    Parent  Consent 

Comment:  Commenters  requested 
clarification  of  whether  a  parent's  refusal  to 
consent  to  either  the  provision  of  services  or 
an  initial  evaluation  of  his  or  her  child  is 
final,  or  whether  a  public  agency  may 
override  a  parent's  refusal  to  consent  through 
a  due  process  hearing.  Also,  one  commenter 
requested  that  written  parental  consent  be 
required  for  initial  IFSP  development. 

Discussion:  The  Secretary  agrees  that  a 
clarification  of  the  consequences  of  a  parent's 
refusal  to  consent  would  be  useful.  A  public 
agency  may  not  override  a  parent's  refusal  to 
consent  to  the  provision  of  Part  H  services. 
See  $  303.405.  However,  the  initial 
evaluation  of  a  child  is  a  requirement  under 
Part  B  as  well  as  Part  H.  See  S  300.1 28(aMl) 
and  Note  2  following  that  section  of  the  Part 
B  regulations.  Therefore,  the  governing 
regulations  in  the  case  of  a  parent's  reftisal 
to  consent  to  an  initial  evaluation  are  those 
issued  under  Part  B.  Under  $  300.504(b)  of 
those  regulations,  a  public  agency  may 
initiate  procedures  (descril>ed  in  that  section) 
to  challenge  the  parents'  refusal  to  permit  the 
evaluation  to  take  place.  If  the  agency  is 
successful  in  its  challenge,  the  evaluation 
may  proceed. 

Regulations  under  Part  H  require  written 
parental  consent  before  early  intervention 
services  described  in  the  IFSP  may  be 
provided.  See  $  303.342(e).  As  a  practical 
matter,  the  participation  of  parents  is 
essential  to  the  development  of  the  IFSP. 

Changes:  Note  2  following  §  303.404  has 
been  revised  to  clarify  that  a  public  agency 
may  initiate  procedures  to  challenge  a 
parent's  refusal  to  consent  to  the  child's 
initial  evaluation,  as  discussed  above. 

Section  303.460    Confidentiality  of 
Information 

Comment:  One  commenter  requested  that 
the  Department  state  that  the  phrase 
"consistent  with  Federal  and  State  law"  in 
paragraph  (a)  of  this  section  means  only  that 
the  written  notice  and  consent  provisions  do 
not  supersede  existing  child  abuse  and  other 
relevant  statutes  protecting  children  or  the 
public  health  that  also  provide  for  the 
sharing  of  information  among  agencies. 

Second,  commenters  requested  that  the 
Department  add  a  provision  requiring  that 
agencies  or  programs  participating  in  the 
State's  early  intervention  system  obtain 
parental  consent  prior  to  making  a  referral  to 
either  the  Part  H  program  or  the  Part  B 
program.  These  commenters  stated-that 
parental  consent  prior  to  referral  is  necessary 
to  protect  againsl  the  unauthorized 
disclosure  of  the  child's  identity  to  another 
agency  or  program. 

Third,  commenters  requested  that  the 
Department  define  the  term  "agency"  to 
mean  the  traditional  administrative  entity 
responsible  for  a  defined  function  or  activity 
(e.g.,  public  health  or  mental  health)  so  that 
parental  consent  would  be  required  for  the 
exchange  of  information  within  an  umbrella 
agency  that  encompassed  many  functions. 

Finally,  one  commenter  requested  that  the 
Department  add  a  note  encouraging  the  lead 
agency  and  other  agencies  to  pursue  the 
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•liminatiaa  of  bairian  to  tSofti  by  agniciM 
to  (bars  infonnatkn.  This  oaaunenter 
•xpfMsed  contwu  that  confitkmtiality 
cnnt id«ntiom  may  ba  raad  fanproparly  to 
prohibit  all  tntangancjr  syitama. 

Di$cu$ston:  Tba  Sacwtary  doaa  not  ame 
with  the  connnaotan'  oonstractkio  of  ma 
antendmant  to  saction  680(2)  of  tba  Act  that 
ic  incorporatad  in  pnqxMad  §303.460(a).  The 
Secrataiy  intafprats  tha  anMndment  to  pannit 
the  axchaoga  of  infonnatloo  ooiuistent  with 
the  Family  Bducational  Right*  and  Privacy 
Act  of  1974  (FBRPA)  aa  tanplemented  in  34 
CFR  part  99.  as  well  as  other  Federal  and 
Stale  law.  The  axrhanga  of  panonally 
identifiable  inionnatioa  amiong  the  l%t  H 
lead  agency  and  local  service  providera  is 
governed  by  the  FERPA  ragulatiaos  through 
tha  pm^Hons  of  f  303.46a(b).  which  applies 
Part  B  fequinments  on  confidentiality  of 
ininrmation.  and  f  30aS71  of  the  Part  B 
regulations.  The  FERPA  regulations  do  not 
require  prior  written  parental  consent  for  the 
disclocura  of  infcnnatioa  among  appropriate 
Stale  and  local  educational  aut^vities  within 
the  Part  H  iyttem  when  disdoaure  is  "in 
connection  with  •  •  •  compliance  with 
Federal  legal  requirements  which  relate  to" 
the  Part  H  program.  34  CFtL  99.35(a).  Thus, 
for  example,  parental  consent  is  not  required 
for  the  diKlosure  of  personally  identifiable 
information  u  a  part  of  the  referral  of  a  child 
for  evaluation  within  two  working  days  after 
the  child  is  identified— a  Part  H  requirement 
under  S  303.321(dK2Xii)-  However,  if  such  a 
disclosure  is  made,  the  Information  must  be 
afforded  special  pntaction.  as  specified  in  34 
CFR  99.35(b).  Under  §  303.344(hK2)(iii)  of 
the  current  regulations,  perantal  consent  is 
required  for  the  State  lead  agency's 
notification  of  the  appropriate  educational 
agency  under  $  303.148(b)(1)  in  order  to 
prepare  for  a  child's  exiting  the  Part  H 
program.  In  light  of  the  detailed  guidance  on 
the  confidentiality  of  information  in  current 
Federal  regulations,  the  Secretary  declines  to 
adopt  the  commenters'  suggestions. 

Changes:  None.  , 

Subpart  F— Stale  AdmMafradan 

Section  303.501    Supenriiion  and 
Monitoring  ofProffomt 

Comment:  Commenters  addressed  the 
requirement  in  paragraph  (a)(2)  of  this 
section  that  the  lead  agency  monitor 
programs  used  by  the  State  to  cony  out  Part 
H,  even  if  those  programs  are  not  receiving 
Port  H  funding.  Commenters  requested  that 
the  Department  provide  direction  on  how  the 
lead  agenc)-  would  monitor  an  activity  in 
another  agency  if  the  activity  is  not  receiving 
Part  H  funding. 

Discussion:  The  purpose  of  the  monitoring 
requirement  under  this  section  Is  to  ensure 
that  Part  H  requirements  are  met.  The  scope 
of  the  lead  agency's  monitoring 
responsibilities  is  the  extent  to  which  the 
proigram  or  activity  in  question  receives  Part 
H  assistance  or  is  used  by  the  State  to  carry 
out  the  Part  H  program.  If  another  agency,  not 
funded  by  Part  H.  conducts  some  activities 
that  cany  out  the  Part  H  program  and  other 
activities  that  do  not,  the  lead  agency  must 
monitor  only  the  ftamer. 

Commenters  an  advised  that  $  303.523 
requires  the  Part  H  lead  agancy  to  enter  into 


formal  interagency  agreements  with  other 
State-level  agencies  involved  in  the  State's 
early  intervention  program.  Theae 
agreements  could  serve  as  the  vehicle  for  the 
lead  agency's  implementation  of  Its 
monitoring  responsibilities.  The  Secretary 
believes  it  is  tjie  responsibility  of  the  lead 
agency  to  determine  how  it  will  meet  the 
monitoring  requirement. 
Changn:  None. 

Section  303.510    Adopting  Com/^int 
Rmxduns 

Comment:  Commenters  requested  that  the 
Department  clarify  and  simplify  the 
procedures  In  this  section.  In  particular, 
commenters  requested  clarification  of  the 
scope  of  the  complaints  addressed  and  the 
nature  of  a  public  agency's  administrative 
process  leading  to  an  appeal  to  the  lead 
agency.  One  commentttr  rwjuested  that  the 
lead  agency  not  be  required  to  hear  appeals 
from  decisions  of  another  public  aguncy. 
Another  commenter  ob}ected  to  requiring  any 
new  administrative  complaint  pmcedurps. 

Discussion:  The  purpose  of  the  revisions  of 
§303.510  in  the  May  1. 1992  notice  of 
proposed  rulemaking  was  to  provide 
complaint  pmcedurBs  for  the  Part  H  program 
that  reflected  procedures  proposed  for  the 
Part  B  program  on  August  19. 1991  (56  FR 
41266).  Both  sets  of  proposed  procedures 
provided  that  the  responsible  State  agency — 
the  SEA  for  Part  B  and  the  lead  agency  for 
Part  H — would  review  appeals  from 
decisions  of  public  agencies  on  complaints 
relating  to  the  State's  compiianoe  with  the 
respective  program  requirements.  The  SEA's 
responsibility  to  hear  Part  B  appeals  already 
existed  under  general  administrative 
regulations  of  the  Department.  34  CFR 
76.780(a)(2Kl991).  The  Part  H  lead  agency 
had  no  comparable  responsibility  to  hear 
appeals  on  Part  H  complaints. 

Final  regulations  for  the  Part  B  program, 
including  State  complaint  proc»duras.  were 
adopted  on  September  29. 1992  (57  CFR 
44794).  The  Secretary  believes  that  those 
regulations  contain  provisions  that  respond 
to  concerns  that  parallel  commenters' 
concerns  about  the  pniposed  Part  H 
procedures.  Thnrwfore,  the  Sw.Telary  has 
revised  the  Part  H  rcguUtiont  aiong  the  same 
lines.  The  revised  r«<gulation.s:  (1)  Require  the 
lead  agency  to  provide  for  the  filing  of  a 
complaint  with  the  lead  agency  and^) 
permit  the  lead  agency  also  to  provide  for  the 
filing  uf  complaints  with  another  public 
agency  and  the  right  to  have  the  lead  agency 
review  the  public  agency's  derision.  The 
minimum  Stale  complaint  procedures  in 
§303.512  apply  whether  the  lead  agency 
adopts  a  one-tier  or  a  two-tier  system.  I'nder 
either  system,  the  complaints  addressed  by 
this  section  ore  those  that  allege  that  the  State 
has  violated  a  Part  H  statutory  or  regulatory 
requirement. 

Changps:  Section  303.510  has  been  revised 
to  allow  the  lead  agency  to  determine 
whether  to  adopt  a  one-tier  or  a  two-tier 
system,  as  described  above.  Confonning 
changes  have  been  made  to  the  note 
following  the  section,  to  f  303.511,  and  to 
§  303.512(a).  In  addition,  the  reforence  to  an 
independent  on-site  investigation  in 
§  303.512(a)(1)  has  been  expanded  to  include 
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the  material  in  propoaed  f  303.S10(c) 
concerning  such  an  investigation.  Finally. 
{303.512  has  been  revised  to  provide 
clarifications  that  parallel  those  adopted  in 
the  Part  B  regulations. 

Section  303.520    Policiea  Belated  to 
Payment  of  Services 

Comment.  The  Department  received  many 
comments  on  the  suofact  of  sliding  lee  scales. 
Seme  addressed  the  dasinbility  of  sliding  fse 
scales  themselves.  Othen  addressed  the 
requirement  in  propoced  §  303.520(bK4Nii) 
that  States  explain  determinations  not  to 
charge  fees.  One  conunenter  who  supported 
the  use  of  sliding  fee  scales  stated  that 
charging  fees  would  properiy  place  the 
burden  of  paying  for  Part  H  servioea  on  the 
recipients  or  their  instiren,  rather  than  on  the 
Federal  or  State  governments  that  are  tha 
"payors  of  last  resort"  under  the  statute.  This 
commenter  also  stated  that  families  writh 
children  with  disabilities  would  fsel  a  tense 
of  commitment  if  they  paid  for  services 
according  to  their  ability. 

One  commenter  supported  the  concept  of 
sliding  fee  scales,  but  with  limitationr  (1)  A 
base  family  income  below  which  no  fees 
would  be  required:  (2)  no  required  use  of 
insurance;  and  (3)  a  cap  for  the  sliding  scale 

The  majority  of  commentere  who 
addressed  the  policy  of  encouraging  sliding 
fee  scales  expressed  in  the  preamble  to  the 
proposed  regulations  were  opposed  to  the 
concept.  First,  these  commenters  stated  that 
the  costs  and  income  disclosure  requirements 
of  a  sliding  fee  scale  system  would  deter 
femilies  bom  seeliing  out  Part  H  services. 
Second,  commenten  stated  that  the  concept 
of  a  sliding  fee  scale  system  runs  counter  to 
the  cooperation  between  families  with 
children  with  disabilities  and  State  agencies 
that  the  Part  H  program  has  sought  to 
cultivate.  Third,  commenters  stated  that  ihe 
administrative  costs  of  collecting  infonnation 
on  family  income  under  a  sliding  fee  scale 
system  would  not  be  recouped  by  the  fees 
received.  Fourth,  commenters  expressed 
concern  that  establishing  a  sliding  fee  scale 
system  would  place  at  risk  funds  under  the 
program  for  chiKlren  with  disabilities 
authorized  by  Chapter  1  of  the  Elementary 
and  Secondar>'  Education  Act.  Fifth, 
coramenttirs  expressed  the  view  that 
introducing  a  sliding  fise  scale  system  for  the 
Part  H  program  would  conflict  with  other 
programs  that  do  not  include  a  sliding  fise 
scale  system  and  would  confuse  many 
families.  Finally,  commenters  objected  to 
sliding  fee  scales  on  the  grcund  that  the 
many  hidden  costs  associated  with  raising  a 
child  with  a  disability  would  not  be  factored 
into  a  sliding  fee  scale  system.  Acccoding  to 
the  commenters.  these  hidden  costs  Include 
a  variety  of  neonatal  expenses  and  ongoing 
expenses  such  as  the  costs  of  treating  a 
child's  disability,  satisfying  the  special 
dietary  requirements  of  the  child,  child  care, 
and  lost  wbrbs  to  care  for  the  child. 

One  comnienier  who  opposed  sliding  fee 
scales  suggested  as  an  alternative  that  parents 
provide  a  few  hours  of  community  service  in 
the  Part  H  program.  Another  commenter 
recommended  a  thorough  examination  of  the 
effect  of  the  scales  on  service  delivery  before 
the  adoption  of  any  fiaas.  Other  conunenters 
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who  were  opposed  to  the  concept  of  sliding 
fee  scales  urged  the  Department  not  to  retain 
the  requirement,  relocated  from  §  303.19  of 
the  current  regulations  to  $  303.520(b)(4)(i)  of 
the  proposed  regulations,  that  a  State's 
policies  set  out  any  fees  that  will  be  charged 
for  early  intervention  services  and  the  basis 
for  those  fees. 

Commenters  who  addressed  the  proposed 
requirement  that  States  that  decide  not  to 
charge  fees  for  Part  H  services  provide  an 
explanation  of  the  determination  not  to 
charge  fees  were  uniformly  opposed  to  it. 
These  commenters  expressed  the  view  that 
the  requirement  would  place  undue  burdens 
on  States,  would  not  enhance  the  ability  of 
States  to  decide  the  merits  of  sliding  fee 
scales,  and  would  improperly  interfere  with 
the  discretion  of  States  to  determine  whether 
to  charge  fees  for  Part  H  services. 
Commenters  suggested  that  the  Department 
gather  more  information  on  sliding  fee  scales 
before  adopting  a  policy  in  fevor  of  such  a 
system.  No  comments  were  received  on  the 
elements  of  useful  analyses  of  sliding  fee 
scales  that  States  might  undertake. 

Discussion:  The  Secretary  has  determined 
not  to  adopt  the  requirement  in  proposed 
§303.520(b)(4)(ii)  that  a  State  that  determines 
not  to  charge  fees  for  early  intervention 
services  include  an  explanation  for  this 
determination  in  its  policies.  The  purpKwe  of 
this  proposed  requirement  was  to  encourage 
States  to  establish  sliding  lee  scales  for  direct 
services  based  on  a  fomily's  ability  to  pay,  as 
authorized  by  section  672(2)(B)  of  the  Act. 
However,  the  Secretary  is  persuaded  that  the 
proposed  requirement  could  impose 
unnecessary  burdens  on  States  and  presents 
other  problems  noted  in  the  comments 
simunarized  above.  The  Secretary  has 
determined  to  adhere  to  the  policy  on  sliding 
fee  scales  for  early  intervention  services  that 
is  contained  in  current  regulations  and  that 
the  legislative  history  of  the  1991 
Amendments  expressly  endorses.  See  S.  REP. 
No.  84. 102d  Cong.  1st  Sess.  20  (1991)  and 


H.R.  REP.  No.  198, 102d  Cong.,  1st  Sess.  13 
(1991).  That  policy  requires  &at  a  State 
provide  information  about  any  system  of 
payments  it  adopts  but  does  not  require  an 
explanation  for  the  decision  not  to  adopt  a 
system  of  payments. 

Qianges:  The  requirement  in  proposed 
paragraph  (b)(4)(ii),  described  above,  has 
been  deleted.  The  requirement  in  proposed 
paragraph  (b)(4)(i),  which  is  taken  from 
current  §  303.19,  is  retained  with  conforming 
editorial  changes. 

Subpart  Q— Stat*  Irttcragtnqr  Coordinating 
Council 

Section  303.602    Use  of  Funds  by  the 
Council 

Comment:  One  commenter  requested  that 
the  regulations  provide  that  Council 
members  be  reimbursed  for  only 
extraordinary — and  not  normal— <hild  care 
expenses  inclined  while  attending  Council 
meetings  and  performing  Council  duties. 

Discussion  .'The  proposed  regulations 
incorporate  statutory  language  from  the  1991 
Amendments.  See  section  6fi2(d)  of  the  Act. 
Under  this  language,  the  use  of  hinds  for 
child  care  expenses  of  [>arent  representatives 
is  permitted,  but  not  required,  if  those 
expenses  are  "reasonable  and  necessary." 
The  Secretary  declines  to  provide  more 
specific  guidance  on  this  topic. 

Changes:  None. 

Section  303.650    General 

Comment:  Commenters  expressed  concern 
about  the  revision  of  the  Council's  functions 
that  permits  it  to  advise  and  assist  the  SEA 
regarding  the  provision  of  appropriate 
services  for  children.  Commenters  pointed 
out  that  the  SEA  is  required  to  establish  its 
own  statewide  advisory  panel  under  Part  B. 
They  expressed  concern  that  the  new 
function  of  the  Part  H  Council  would  be 
duplicative  and  confusing.  One  commenter 
asked  that  the  regulations  provide  that  the 


SEA  has  the  discretion  to  arrange  to  obtain 
the  Council's  advice  and  assistance.  Another 
commenter  requested  that  paragraph  (b)  of 
this  section  emphasize  advice  and  assistance 
on  transition  matters. 

Discussion:  Proposed  S  303. 6S0 
incorporates  the  language  in  section  682(eH2) 
of  the  Act.  as  added  by  the  1991 
Amendments.  The  Secretary  declines  to 
prescribe  the  procedure  by  which  advice  may 
be  souight  or  given,  or  to  expand  upon  the 
statutory  language  in  other  respects. 
However,  the  Secretary  encourages  the  use  of 
advisory  bodies  to  facilitate  better 
communication  on  matters  of  mutual 
concern.  The  Secretary  also  offers  the 
observations  that  the  Council's  advice  and 
assistance  on  the  provision  of  services  under 
paragraph  (b)  is  permitted  but  not  required, 
and  that  the  SEA  is  not  bound  by  any  advice 
it  receives. 

Changes:  None. 

Section  303.653    Tmnsitional  Serviceg 

Comment:  One  commenter  expressed 
concern  that  the  added  requirement  that  the 
Council  advise  and  assist  the  SEA  regarding 
the  transition  of  children  with  disabilities  to 
Part  B  services  may  prove  duplicative  and 
confusing.  Another  commenter  requested 
that  the  regulations  require  the  Council  to 
advise  and  assist  the  State  lead  agency  as 
well  as  the  SEA  on  transition  matters. 

Discussion:  The  proposed  regulations 
incorporate  the  statutory  requirement  in 
section  682(e)(l)(Cl,  as  added  by  the  1991 
Amendments.  The  Secretary  declines  to 
prescribe  how  the  new  role  of  the  Part  H 
Council  regarding  transition  issues  should  be 
performed  or  to  expand  that  role  by 
regulation. 

Changes:  None. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Raeearch  and 
Improvement— Utirary  Programa 

Invitation  To  Apply  for  New  Awarda  for 
Racal  Year  1994 

AGENCY:  Department  of  Education. 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1994. 


t:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  1994  and  announces  closing  dates 
for  the  transmittal  of  applications  under 
six  discretionary  grant  programs  for 
libraries:  The  Library  Services  to  Indian 
Tribes  and  Hawaiian  Natives  Program — 
Basic  Grants.  Improving  Access  to 
Research  Library  Resources  Program, 
Library  Literacy  Program.  College 
Library  Technology  and  Cooperation 
Grants  Program,  Foreign  Language 
Materials  Acquisition  Program,  and 
Library  Services  to  Indian  Tribes  and 
Hawaiian  Natives  Program — Special 
Projects  Grants. 

lie  invitation  for  applications  for 
new  awards  under  the  Library 
Education  and  Human  Resource 
Development  Program  (CFDA  No. 
84.036)  is  scheduled  to  be  announced  in 
the  Federal  Register  at  a  later  date. 


These  programs  support  the  National 
Education  Goals  by  seeking  to  improve 
library  services,  to  enhance  the  skills  of 
library  staff,  to  increase  the  quality  and 
availability  of  library  holdings,  and 
other  activities.  The  National  Education 
Goals  specifically  call  for: 

•  Children  to  start  school  ready  to 
learn  (Goal  1); 

•  llie  high  school  graduation  rate  to 
increase  to  at  least  90  percent  (Goal  2); 

•  Students  to  demonstrate 
competency  in  challenging  subject 
matter  and  to  learn  to  use  their  minds 
well  (Goal  3); 

•  U.  S.  students  to  be  first  in  the 
world  in  science  and  mathematics 
achievement  (Goal  4); 

•  Adult  Americans  to  be  literate  and 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship  (Goal  5); 
and 

•  Every  school  to  be  free  of  drugs  and 
violence  and  to  offiar  a  disciplined 
environment  conducive  to  learning 
(Goal  6). 

DATES:  The  closing  dates  for 

transmitting  applications  under  this 

notice  are  listed  in  Section  I  of  this 

notice. 

ADDRESSES:  The  addresses  for  obtaining 

applications  for,  or  further  information 


about,  individual  programs  or 
competitions  are  in  the  respective 
announcements  for  those  programs 
contained  in  Section  II  of  this  notice. 

To  contact  any  persons  named  in  this 
announcement,  individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPI^MENTARY  MFORMATION:  All 
programs  announced  in  this  notice,  with 
the  exception  of  the  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program,  including  both  Basic  Grants 
and  Special  Projects  Grants,  are  subject 
to  the  requirements  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs.  Information  regarding 
applicable  procedures  under  this  order 
will  be  included  in  the  application 
packages. 

Organization  of  Notice 

This  notice  contains  two  sections. 
Section  I  includes  a  chart  listing  closing 
dates  in  chronological  order,  and  other 
pertinent  information  about  programs 
covered  by  this  notice.  Section  II 
consists  of  the  individual  application 
announcement  for  each  program. 


Section  I.— Programs  and  Closing  Dates  for  Library  Programs 

Titte  of  program  and  CFDA 
number 

Applica- 
tions 
available 

Application 
deadline  date 

Deadline  for 
intergovem- 
mentai  re- 
view 

Tentative 
award 

date 

Estimated 

available 

funds  1 

Estinrtated 
range  of 
awards* 

Estimated 

avg.  size  of 

awards  1 

Estimated 
number  of 
awards* 

Library  Services  to   Incfian 
Tnt>es  and  Hawaiian  Na- 
tives           ProgranvBasic 
Grants  (84.163A). 

ImprovinQ    Access   to    Re- 
search Ubraiy  Resources 
Progrsvn  (84.091A).. 

Library     Literacy     Program 
(84.167A). 

Coilege  Library  Technology 
and   Cooperation    Grants 
Program  (84.197A-0). 

Foreign  Language  Materials 
Acquisiton           Program 
(84.239A). 

Ubrary  Services  to  Indian 
Tribes  and  Hawaiian  h4a- 
lives        Program-Special 
Projects  Grants  (84.1638). 

8/24/93 

08/24/93 

09/17/93 
10«)1/93 

10/15/93 
02/03/94 

10/15/93 

10/12/93 
ai2A)9/93 

11/19/93 

12/13/93 

01/07/94 
04/04/94 

NA 

02/7/94 

e01/19/94 
02/13/94 

•03/07/94 
NA 

02/23/94 

05/16/94 

06/29/94 
08/12/94 

06/17/94 
08/12/94 

3  $697,000 
4  598,000 

5.808.000 

8,098.000 
3.873.000 

968.000 
>897.000 

NA 

35.000 
550.000 

5.000 

35.000 

25.000 

300.000 

10,000 
103,000 

17,000 
160.000 

9  $5,000 

165.000 

32,000 

A  50,000 
B  180,000 
C  100,000 
D  125,000 
•A  97.000 
•B  26,000 

62,000 

210 

35 

250 
35 

31 
15 

^  -  ?*  Py*!"y^  !*.  ^  'y**^  >y  a"y  estimates  In  this  notice.  The  estimated  available  funds  reflect  fiscal  year  1993  appropriation  amounts; 
?2S2!?L72-5?r*i?^  •  budget  request  for  fiscal  year  1994  does  not  indude  funds  for  these  programs,  other  than  set  asides  for  Indian 
12^  tSr2S''?2Qi^2!!t<^S?:Sa«<^  '"*  b«ng  irwitedto  aNow  sufficieni  tima  for  evaluation  ani*^oSf^^  of  the  grant  process  before  me 
.«SiJ?^  ff?'«^^"'S**  •*  ^^**^9'»8»  appropnate  funds  fcx  these  programs.  w       k 

•JSmTriSw*^^  mforrrtation  lor  institutions  needing  to  establish  eligibility  (Part  I  only);  12A)9«3  for  al  project  descriptions  (Part  II). 

«Ha«Mian  Natives 

*2SL??**  ■too  applies  to  comments  from  State  Ubrary  Adnwiistrative  agencies. 
fcwSnTgiSrt  wJSiSSooo*  **'^  *'^'«^  may  be  used  to  make  grants  m  amounts  between  $35.000-«1 25,000;  (B)  of  the  remaining 
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Section  II — ^Application  Notices 

CFDA  No.  84.163A— Library  Services 
to  Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (Library  Services 
and  Construction  Act.  Title  IV). 

Purpose  of  Program: 

Provides  noncompetitive  basic  grants 
to  eUgible  Indian  tribes  and  to  eligible 
Hawaiian  native  organizations  to 
establish  or  improve  public  library 
services  for  Indian  tribes  and  Hawaiian 
natives. 

Eligible  Applicants: 

(a)  Indian  tribes  recognized  by  the 
Secretary  of  the  Interior  to  be  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians; 

(b)  Alaska  Native  villages  or  regional 
or  village  corporations  as  defined  in  or 
established  under  the  Alaska  Native 
Claims  Settlement  Act:  however,  two  or 
more  Alaska  Native  villages,  regional 
corporations,  or  village  corporations 
may  not  receive  basic  grant  allocations 
to  serve  the  same  population;  and 

(c)  Organizations  primarily  serving 
and  representing  Hawaiian  natives  and 
recognized  by  the  Governor  of  Hawaii. 

Applicable  Regulations: 

(a)  The  Basic  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Program 
Regulations  in  34  CFR  part  771;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74  and  82  (for 
grants  to  Hawaiian  native 
organizations);  80  (for  grants  to  Indian 
tribes):  and  75,  77,  81.  and  85  (for  grants 
to  both  Hawaiian  natives  and  Indian 
tribes). 

For  Applications  or  Information  Contact 

Beth  Fine.  Program  Officer. 
Discretionary  Library  Programs 
Division.  Library  Programs,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  NW.,  room  404. 
Washington.  DC  20208-5571. 
Telephone  (202)  219-1315. 

Program  Authority:  20  U.S.C.  351,  361(c), 
363. 

CFDA  No.  84.091  A — ^Improving  Access 
to  Research  Library  Resources  Program 
(Higher  Education  Act,  Title  II.  Part  Q 

Purpose  of  Program 

Provides  grants  to  the  Nation's  major 
research  libraries  to  maintain  and 
strengthen  their  collections  and  make 
their  holdings  available  to  other 
libraries  whose  users  have  need  for 
research  materials. 


Eligible  Applicants 

Institutions  with  major  research 
libraries  as  defined  in  34  CFR  778.2. 

Applicable  Regulations 

(a)  The  Improving  Access  to  Research 
Library  Resources  Program  Regulations 
in  34  CFR  part  778;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74.  75,  77.  79, 
80. 82,  85,  and  86. 

Supplementary  Information 

The  application  procedure  contains 
two  parts:  Part  I  covers  the  Status  as  a 
Major  Research  Library  and  Part  n 
covers  the  Description  of  the  Project. 
These  parts  must  be  submitted 
separately  as  follows:  Those  applicants 
who  need  to  establish  status  as  a  major 
research  library  must  submit  Part  I 
(Program  Regulations,  §  778.21)  by  10/ 
12/93;  applicants  who  estabUshed  status 
in  fiscal  year  1990  or  later  need  not 
submit  Part  I.  All  applicants  must 
submit  Part  II  (Program  Regulations, 
§  778.22)  by  12/9/93.  Applicants 
submitting  Part  I  may  not  be  notified  of 
status  as  a  major  research  library  prior 
to  the  Part  II  deadline.  Therefore,  these 
applicants  should  prepare  and  submit 
both  Parts  I  and  II  by  the  deadlines 
listed. 

For  Applications  or  Information  Contact 

Linda  Loeb.  Program  Officer. 
Discretionary  Library  Programs 
Division.  Library  Programs.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  Room  404, 
Washington,  DC  20208-5571. 
Telephone  (202)  21»-1315. 

Program  Authority  20  U.S.C  1021, 1041. 

CFDA  No.  84.167A-^ibrary  Literacy 
Program  (Library  Services  and 
Construction  Act,  Title  VI) 

Purpose  of  Program 

Provides  grants  to  State  and  local 
public  libraries  to  support  adult  literacy 
projects.  Grants  may  not  exceed 
$35,000. 

Eligible  Applicants 

State  and  local  public  libraries. 

Length  of  Application 

The  applicant  must  limit  the 
application  narrative  to  no  more  than  25 
double^paced,  8  1/2x11"  pages  (on 
one  side  only)  with  one-inch  margins, 
including  the  abstract,  charts,  and 
graphs.  If  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font.  If  using  a  nonproportional 
computer  font  or  a  typewriter,  do  not 
use  more  than  10  characters  to  the  inch. 


Proposal  narratives  that  exceed  this 
page  limit,  or  narratives  using  a  smaller 
print  size  or  spacing  that  makes  the 
narrative  exceed  the  equivalent  of  this 
limit,  will  not  be  considered  for 
funding. 

Applicable  Regulations 

(a)  The  Library  Literacy  Program 
Regulations  in  34  CFR  part  769;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  75.  77.  79.  80. 
81,  82,  and  85. 

For  Applications  or  Information  Contact 

Carol  Cameron  Lyons  or  Barbara 
Humes,  Program  Officers,  Discretionary 
Library  Programs  Division,  Library 
Programs,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  Room  404,  Washington,  DC 
20208-5571.  Telephone:  (202)  219- 
1315. 

Program  Authority:  20  U.S.C  375. 

CFDA  No.  84.197A-D— College  Library 
Technology  and  Cooperation  Grants 
Program  (Higher  Education  Act,  Title 
II,  Part  A) 

Purpose  of  Program 

To  assist  college  and  university 
libraries  in  acquiring  technological 
equipment,  participating  in  networks, 
and  conducting  research  and 
demonstration  projects  that  utilize 
technology  to  enhance  library  and 
information  services.  The  four  types  of 
discretionary  grants  and  their  purposes 
are: 

(a)  Networking  Grants — for  the 
planning,  development,  acquisition, 
maintenance,  or  upgrading  of 
technological  equipment  necessary  to 
organize,  access,  or  utilize  material  in 
electronic  formats  and  to  participate  in 
networks  for  the  accessing  and  sharing 
of  library  and  information  resources; 

(b)  Combination  Grants — for 
establishing  and  strengthening  joint-use 
library  facilities,  resources,  or 
equipment  for  the  accessing  and  sharing 
of  library  and  information  resources; 

(c)  Services  to  Institutions  Grants — for 
establishing,  developing,  or  expanding 
programs  or  projects  that  improve  the 
services  provided  by  public  and 
nonprofit  organizations  to  institutions  of 
higher  education;  and 

(d)  Research  and  Demonstration 
Grants — for  improving  information 
services  to  meet  special  national  or 
regional  needs  by  utilizing  technology 
to  enhance  Hbrary  and  information 
services,  such  as  through  the  National 
Research  and  Education  Network. 
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EligAie  AppUcanis 

The  Ibllowing  are  eligible  to  receive 
awards  under  this  program: 

(a)  For  Netw(vking  Grants — 
institutions  of  higher  education. 

(b)  For  Combination  Grants — 
combinations  of  institutions  of  higher 
educaticm. 

(c)  For  Services  to  Institutions 
Grants — piublic  or  nonprofit  private 
organizations  (other  than  inittitutions  of 
higher  education)  that  provide  library 
and  information  services  to  instit\itions 
of  higher  education  on  a  formal 
cooperative  basis. 

(d)  For  Research  and  Oemonstration 
Grants — institutions  of  higher 
education. 

Absolute  Friaity 

The  Secretary  gives  priority  to 
institutions  of  higher  education  seeking 
assistance  for  projects  that  assist 
developing  institutions  of  higher 
education  in  linking  one  or  more 
institutions  of  higher  education  to 
resource-sharing  netwoAs.  In 
accordance  with  34  CFR  75.105(cK3). 
the  Secretary  reserves  «p  to  40  pwoant 
of  all  program  fonds  solely  for 
applications  that  meet  this  priority  in  a 
particttlariy  effiective  way. 

Applicable  Rcgulaiion$ 

(a)  The  CoOege  library  Technology 
and  Cooperation  Grants  Program 
Regulations  in  34  CFR  part  779;  and 

(b)  The  Education  Dapartment 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74.  75.  77,  79. 
80  (for  Services  to  Institutions  Grants,  to 
State  or  local  public  organizations),  82. 
85  and  86. 

For  Applications  or  JnfbtmatJon  Contact 

Neal  Kaske,  Program  Offioar. 
Discretionary  Library  Programs 
IKvision,  Library  Programs,  US, 
Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  404, 
Washington.  DC  20208-5571. 
Telephone  (202)  219-1315. 

AwAmrimr'  *0  VS.C.  1029. 1047. 


a)FA  No.  84.239A— f 

Materials  Acquisition  Pragraa  (Libnuy 

Services  aad  Constructian  Act,  Htlc  V) 

Purpose  of  Program 

This  program  makes  grants  to  State 
and  local  public  libraries  for  the 
acquisition  of  foreign  language 
materials.  By  law,  up  to  30  percent  <^ 
the  funds  available  may  be  used  to  make 
grants  in  amounts  between  $35,000  and 
$125,000;  and,  of  the  remaining  funds, 
no  grant  may  exceed  $35,000.  The  law 
also  provides  that  no  recipient  may 
receive  more  than  one  grant  under  this 
program  in  the  same  fiscal  year. 

Eligible  Applicants 

State  and  local  pubKc  libraries. 

Applicable  Regulations 

(a)  The  Foreign  Language  Materials 
Acquisition  Program  Regulations  in  34 
CFR  part  768;  and 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  75,  77,  79,  «0. 
81,  82.  and  85. 

For  Applications  or  Information  Cotdoct 

Nancy  Cavanaugh.  Program  Offioer, 
Discretionary  Library  Programs 
Division,  Library  ProgrMBS,  US. 
Department  of  Education,  S55  New 
Jersey  Avenue.  N\V.,  room  404, 
Washington.  DC  20208-5571. 
Telephone  (202)  219-1315. 

ProgruB  A«tfaorit7  20  U.S.C  371. 

CFDA  Na.  S4.163B-LibrarySernoasto 
Indian  Trihas  and  Hawuea  Natives 
Program— Special  Proiects  Greats 
(Library  Services  end  CoBstnictiea  Ad, 
Tide  IV) 

Purpose  of  Program 

This  program  makes  competitive 
awards  to  eligible  Indian  trmes  to 
establish  or  improve  public  library 
services.  All  available  funds  for  library 
services  to  Hawaiian  natives  are 
awarded  through  the  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (CFDA  No. 
84.163A). 

Eligible  Applicants 

Indian  Tribes  and  Alaska  Native 
villages  or  regional  or  village 


corporations  that  have  met  eligibility 
remiirements  for  the  Library  Services  to 
Indian  Tribes  Program — Basic  Grants 
(CFDA  No.  84.163A)  and  received  such 
Basic  Grants  in  the  same  fiscal  year  as 
the  year  of  application. 

Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Invitational  Priority  V.  To  assess  and 
plan  for  tribal  library  needs. 

Invitational  Priority  2:  To  train  or 
retrain  Indians  as  library  personneL 

Invitational  Priority  3:  To  purchase 
library  materials. 

Invitational  Priority  4:  To  conduct 
special  library  programs  for  Indians 
such  as  summer  reading  programs  for 
chiltken,  outreedi  programs  for  elders, 
literacy  tutoring,  and  training  in 
computer  use. 

Applicable  Regulations 

(a)  The  Special  Projects  Grants  to 
Indian  Tribes  and  Hawaiian  Natives 
Program  Regulations  in  34  CFR  part  772: 

(b)  The  Education  Department 
Generari  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  75.  77. 80. 81. 
and  95. 

For  Applications  or  Infoanathn  Contact 

Beth  Fine,  Program  Officer, 
Discretionary  Library  Programs 
Division,  Library  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  404, 
Wa.shington.  DC  20208-5571. 
Telephone  (202)  219-1315. 

Program  Authority:  20  U.S.C.  351, 361(d), 
364. 

Dated:  July  26, 1993. 

Dick  W.  Hays, 

Acting  Assistant  Secretary  for  Educational 
Besearch  and  Improvement. 

(FR  Doc.  93-18170  Filed  7-29-93;  8:45  amj 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

24  CFR  Part  200,  et  al. 
Single  Family  and  Manufactured  Home 
FHA  Insurance— Miscellaneous 
Amendments;  Final  Rule 
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OEPARTMENTOF  H0U8»IQ  AND 
URBAN  DEVELOPMENT 

Office  of  tiM  AeaManl  Seerelery  for 
Houaing— federal  Houeing 
ConMniaeioner  | 

24  CFR  Perte  200. 201, 203, 204. 220. 
221, 222. 226, 234  end  240 

(Doom  No.  R-«l-1447:  FR  »«S  F  01] 

Single  Femily  end  Menutectured  Home 
FHA  inaurence  Mlacellaneoua 
Amendmenta  i 

AGENCY:  OfTice  of  the  Assistant 
Secretary  for  Housing- Federal  Housing 
Commissioner.  HUD. 
AcnoN:  Final  rule. 

SUMMARY:  This  rule  implements  various 
provisions  in  the  Housing  and 
Community  Development  Act  of  191)2 
relating  to  FHA  single  family  and 
manufactured  home  loan  limits, 
veterans  exemption  from  certain  equity 
requirements,  establishment  of  mortgage 
insurance  premiums,  and  the  correction 
of  defects  in  certain  FHA  insured 
homes.  In  addition,  the  nile  makes  final 
three  earlier  proposed  or  interim  rules 
relating  to  FHA:  minimum  mortgagor 
equity  requirements;  limitations  on  the 
iiuuring  of  secondary  homes;  and 
Mortgage  Insurance  Premiums  (MIP)  for 
15-year  mortgages.  - 
EFFECTIVE  DATE:  August  30,  1993. 
FOR  FURTHER  a«F0R«ATK3N  CONTACT: 
For  Single  Family  Housing  issuet: 
Morris  Carter.  Director.  Single  Family 
Development  Division,  room  9272. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V.. 
Washington.  DC  20410.  telephone  (202) 
70ft-2700.  A  telecomiTunicatioas  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-4594.  (These  are  not  toll-free 
telephone  numbers.) 

For  manufactured  home  loan  issues: 
Robert  J.  Coyle,  Director.  Title  I 
Insurance  Division,  room  91 60. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V., 
Washington.  DC  20410.  telephone  (202) 
7n»-2880.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-^594.  (These  are  not  toll-free 
tel<>phone  numbers.) 
SUPPl^MEffTARY  MFORMATION:  Any 
additional  information  collection 
requirements  contained  in  a  final  rule 
must  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  This 
final  rule  does  not  contain  additional 
information  collection  requirements. 


UMI 


This  mla  iaudements  various 
pravistaBs  ia  die  Housing  and 
Community  Development  Act  of  1092 
(Pub.  L  102-550  approved  Odobar  29, 
1992)  relating  to  (1)  FHA  rii^le  fnriW 
and  manufiactured  home  loen  limits,  (2) 
veterans  exemption  from  certain 
minimum  equity  rnqiilrnmsnti.  |3} 
Secretarial  discretion  in  Mtting 
mortgage  insurance premiems  end  (4) 
the  correction  of  defects  in  osrtito  typee 
of  homes  with  FHA-insured  Rww^«g 
In  addition,  the  rule  makes  final  two 
interim  and  one  proposed  nile 
published  earlier  in  the  Federal 
Register.  One  of  these,  a  proposed  rule 
relating  to  limitations  on  FHA  insorance 
for  secondary  homes  (56  FR  55855)  was 
published  on  October  30,  IVBl.  A 
second,  revising  HDD's  mortgage 
insurance  premiimi  ior  15-year 
mortgages,  (57  FR  46980)  was  published 
on  October  14. 1992.  The  third,  en 
interim  rule  relating  to  miirimura 
mortgagor  equity,  was  publt^ed  on 
May  30,  1991  at  56  FR  24628. 

Single  Family  Mortgage  Aanunts 

Section  503(a)  of  the  Housizigand 
Community  Development  Act  of  1992 
(the  1992  Act)  amended  section 
203(b)(2)  of  the  National  Hondng  Act 
(NHA)  (12  U.S.C.  1709(b)(2))  b¥ 
eliminating  its  then-current  dollar  Hmits 
on  maximum  mortgage  amount.  Section 
503  also  made  an  amendment  to  the 
ioen-to-vaine  limits  set  forAi  in  the 
NHA. 

The  effect  of  the  amendment  is  to 
^minate  the  earlier  dollar  cap  of 
$124,875  ($124,850  for  condominiums! 
and  to  provide,  as  a  general  matter,  that 
a  mortgage  may  be  insured  by  FHA  if  it 
does  not  exceed  the  lesser  of  95  percent 
of  the  median  area  house  price  or  75 
percent  of  the  dollar  amount  limitation 
for  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  as  in  effect  on 
September  30, 1992.  A  provision 
ensuring  that  no  area  experiences  a 
raductioa.  by  virtue  of  the  statutory 
change,  in  its  maximum  mart§^e 
amount  applicable  as  of  May  12, 1992 
is  also  included.  The  amendooent  also 
increases  the  downpayment  on  the 
amount  of  any  FHA  insured  loan  in 
excess  of  $125,000 — from  5  to  10 
percent  for  the  amount  above  $125,000. 

The  FHLMC  maximum  mortgage 
amounts  in  effect  on  September  30. 
1992  were  $202,300  for  a  one  unit 
dwelling,  $258,800  for  a  two  unit 
dwelling,  $312,800  for  a  three  unit 
dwelling  and  $388,800  for  ftjur  unit 
dwelling.  The  FHA  maximum  mortgage 
limits  can  be  increased  to  $15U25  far 
a  one  unit  dwelling  and  $194,100, 
$234,600  and  $291,600  for  two,  three 
and  four  unit  dwellings,  respectively. 


FHA's  latest  annual  update  listing  the 
areas  with  high  cost  mortgage  limits  was 
published  in  the  Federal  RqpiMer  on 
March  IS.  1993  (58  FR  13950).  This 

Eublication  did  not  reduce  any  high  cost 
mits  in  any  areas  below  the  Umits  in 
effect  on  May  12. 1962. 

In  this  final  rule,  24  CFR  203.18  (a) 
and  te),  203.18b.  and  234.27  are  revised 
to  reflect  these  amendments. 

In  addition,  a  new  paragraph  (h)  in  24 
CFR  203.18  explains  a  change  in  the 
method  for  annotmdng  updated  area 
maximum  mortgage  amounts.  HUD  will 
continue  its  practice  of  issuing  periodic 
comprehensive  Federal  Register  notices 
listing  the  current  maximum  mortgage 
amount  for  each  are^.  HUD  will 
discontinue  using  Federal  Register 
notices  to  announce  interim  changes  in 
maximum  mortgage  amounts  that  occur 
between  comprehensive  notices, 
histead.  HUD  will  use  administrative 
issuances  such  as  mortgagee  letters  to 
inform  affected  mortgagees  that  the 
maximum  mortgage  amounts  have  been 
updated  in  one  or  more  areas.  This  will 
permit  mora  timely  implementation  of 
interim  changes  affiscting  smaller 
portions  of  the  cotmtry. 

Manufactured  Home  Loan  Limits 

Section  503(c)  of  the  1992  Act  amends 
section  2(b)(1)  of  the  NHA  to  increase 
the  maximum  loan  amount  on  certain 
title  I  loans  by  20  percent.  The 
maximum  loan  amount  would  be 
increased  from  $40,500  to  $48,500  if  the 
loan  is  for  the  purpose  of  financing  the 
purchase  of  manufactured  home;  from 
$54,000  to  $64,800  if  made  for 
purchasing  a  manufactiired  hOme  and  a 
suitably  developed  lot;  and  bom 
$13,500  to  $16,200  if  made  to  a 
manufactured  home  owner  for 
purchasing  a  suitably  developed  lot. 

The  rule  revises  24  CFR  201.10  (b),  (c) 
and  (d)  to  effect  these  changes  in 
maximum  dollar  amounts.  In  addition, 
the  rule  revises  24  CFR  201.10(e)  to 
implement  a  provision  of  the  1993  HUD 
Appropriations  Act  which  caps  hi^- 
cost  area  limits  for  manufactiued  home 
lot  loans  and  combination  home-and-lot 
loans  at  185  percent  of  the  maximum 
dollar  amounts  in  §§  201.10(c)  and 
201.10(d),  respectively. 

Veterans  Exemption 

Section  505  of  the  1992  Act  amends 
provisions  in  section  203(b)  of  the  NHA 
relating  to  the  establishment  of  a 
generally  applicable  maximum  loan-to- 
vake  ratio  on  FHA  single  family 
mortgages.  The  amendment  restores  an 
exemption  for  veterans  from  this 
otherwise  applicable  minimum  equity 
requirement.  In  revising  the  NHA  in 
1990,  the  Congress  inadvertently 
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deleted  this  veterans'  exemption.  This 
final  rule  revises  24  CFR  203.18(g)  and 
234.27(0  to  reflect  this  restoration  of  the 
veterans'  exemption. 

Secretarial  Discretion  in  Establishing 
Single  Family  Mortgage  Insurance 
Premiums 

Section  507  of  the  1992  Act  amends 
section  203(c)(2)  of  the  NHA  to  make 
clear  that  the  Secretary  of  HUD  retains 
authority  to  charge  lower  single  family 
up-front  and  annual  mortgage  insurance 
premiums  than  those  specified  in  the 
statute.  The  section  authorizes  the 
Secretary  to  charge  a  premium  "not 
exceeding"  rather  than  "equal  to"  a 
specified  percentage  amount. 

This  final  rule  revises  24  CFR  203.284 
(promulgated  as  an  interim  rule  on  May 
30. 1991  (56  FR  24622)  and  as  a  final 
rule  on  April  24,  1992  (57  FR  15208)  to 
make  this  change.  In  the  future, 
adjustments  to  up-front  or  annual  MIP, 
within  the  maximums  set  forth  in  the 
regulation,  will  be  made  through 
administrative  instructions  rather  than  a 
change  in  the  regulations. 

Correction  of  Defects 

Section  518(a)  of  the  NHA  gives 
discretion  to  the  Secretary,  under 
speciSed  circumstances,  to  make 
expenditures  to  cure  structural  defects 
in  newly  constructed  FHA  insured 
homes  that  qualified  for  high-ratio 
mortgages  because  of  approval  by  FHA 
or  the  E)epartment  of  Veterans  Affairs 
before  the  beginning  of  construction. 
Section  515  of  the  1992  Act  amends  this 
provision  to  make  eligible  for  such 
assistance  (1)  newly  constructed  FHA 
insured  homes  that  qualify  for  a  high- 
ratio  mortgage  because  they  were 
covered  by  a  consumer  protection  or 
warranty  plan  acceptable  to  the 
Secretary:  and  (2)  newly  constructed 
condominium  units  (including  common 
areas)  that  qualified  for  high-ratio 
mortgages  for  any  reason.  The 
Department  will  be  issuing 
administrative  instructions  describing 
the  processing  procedure  to  be  used 
with  respect  to  these  newly  covered 
properties. 

This  final  rule  amends  24  CFR  part 
200  to  implement  section  515. 

Fromalgation  as  Final  Certain  Proposed 
and  Interim  Rules 

Secondary  Homes — Proposed  Rule 

On  October  30, 1991,  the  Department 
published  a  proposed  rule  (56  FR 
55855)  entitled  Single  Family  FHA 
Mortgage  Insurance — Secondary  Homes. 
The  rule  proposed  to  implement  section 
326  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  That  section 


prohibits  HUD  from  insuring  a  mortgage 
for  a  secondary  residence  unless  HUD 
determines  that  it  is  necessary  to  do  so 
to  avoid  undue  hardship  to  the 
mortgagor,  or  unless  the  mortgage  is  a 
type  exempt  from  the  investcv 
prohibitions  set  forth  in  section  203  of 
the  National  Housing  Act.  In  no  nvent 
may  HUD  insure  a  vacation  house,  as 
that  term  is  defined  by  the  Secretary. 

The  proposed  rule  would  permit  a 
mortgagor  to  obtain  a  mortgage  for  a 
secondary  residence  only  if  affordable 
housing  which  meets  the  needs  of  the 
mortgagor  is  not  available  for  lease  in 
the  area  or  within  reasonable 
commuting  distance  from  the 
mortgagor's  place  of  employment.  For 
example,  if  the  mortgagor  has  a  large 
family  and  must  obtain  a  secondary 
residence  because  of  seasonal 
employment  or  employment  relocation, 
and  no  rental  housing  is  available  to 
accommodate  the  family,  the  mortgagor 
may  submit  a  request  to  HUD  for  an 
"undue  hardship"  exception.  (It  would 
not  be  HUD's  policy  to  grant  exceptions 
to  the  restriction  on  secondary 
residences  when  affordable  rental 
housing  is  available.) 

Where  the  purchase  of  a  secondary 
home  is  involved,  the  Department  will 
require  that  the  direct  endorsement 
lender  obtain  a  certification  from  the 
real  estate  agent  that  rental  housing, 
affordable  to  the  purchaser,  is  not 
available  within  a  50  mile  radius  of  the 
purchaser's  place  of  employment.  For 

Purposes  of  this  certification,  housing 
aving  a  rent  at  or  below  30  percent  of 
area  median  income  will  be  considered 
rental  housing  affordable  to  the 
purchaser. 

Under  the  proposed  rule,  a  ivritten 
request  for  a  hardship  exception  was  to 
be  submitted  by  the  lender  to  the  local 
HUD  office.  The  request  would  state  the 
basis  for  the  exception  and  would 
include  a  written  explanation  from  the 
applicant  stating  that  rental  housing  that 
.  meets  the  needs  of  the  mortgagor  is  not 
available.  Documentation  firom  local  real 
estate  professionals  supporting  the 
unavailabihty  of  rental  housing  must 
also  be  submitted  with  the  applicant's 
request. 

Further,  under  the  proposed  rule,  a 
secondary  residence  was  to  be 
considered  a  vacation  home  if  the 
dwelling  were  used  primarily  for 
recreational  piu'poses.  (The  need  for  a 
secondary  residence  must  be  related  to 
the  need  for  seasonal  employment, 
relocation  for  employment  reasons,  or 
other  circumstances  not  related  to 
recreational  uses  of  the  property.) 

Finally,  under  the  proposed  rule,  a 
section  in  the  current  regulations.  24 
CFR  203.43b,  relating  to  eligibility  of 


mortgages  covering  housing  intended 
for  seasonal  occupancy,  was  proposed 
to  be  removed.  The  statutory  basis  for 
this  regulation,  section  203(m)  of  the 
National  Housing  Act,  was  repealed  at 
section  406(c)  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242  approved  Feb.  5, 
1988). 

One  public  comment  was  received 
concerning  the  above-described 
proposed  rule.  The  National  Association 
of  Realtors  in  its  «vritten  comments 
expressed  the  following  concerns: 

1.  *  *  *  the  propoaed  rule  wrill  waakan  or 
eliminate  affordable  bousing  opportunities 
for  low-  and  moderate-incoma  renters 
because  it  unfairly  compels  prospective 
creditworthy  moitgagors  seeking  single 
Cunily  housing  opportunities  to  lease  rental 
housing.  We  believe  the  requirement  ¥hll 
create  competition  for  moderately  priced 
rental  units  and  encourage  landlords  to 
escalate  rents  that  will  hasten  the  decline  of 
low-cost  apartments  to  the  detriment  of  low- 
and  moderate-income  families  who  have  no 
other  housing  options.  The  Association 
anticipates  the  upgrade  of  lower  cost 
apartment  units  and  condominium 
conversions  to  meet  these  higher  income 
renters  which  will  exacerlnte  the  dwindling 
supply  of  low-cost  bousing  for  low-  and 
moderate-income  families. 

HUD  Response:  The  Department 
believes  that  the  above-quoted  argument 
overstates  the  effect  this  rule  will  have 
in  the  marketplace.  Historically.  HUD 
has  insured  very  flow  second  homes,  and 
second  homes  represent  only  a  small 
fivction  of  HUD's  single  family 
insurance  business.  Additionally,  as  the 
National  Association  of  Realtors  spells 
out  later  in  its  comments,  the  prime 
purchasers  of  second  homes  will  be 
individuals  reaching  their  peak  earning 
years  with  substantial  income  to  spen£ 
This  client  group  does  not  include  the 
low-  and  moderate-income  individuals 
that  HUD  is  mandated  to  serve.  These 
purchasers  have  the  capacity  to  obtain 
financing  by  means  other  than  HUD 
mortgage  insurance,  and  may  be 
expected  to  be  purchasing  second 
homes  as  a  convenience — not  as  a 
necessity. 

2.  The  National  Association  or  Realtors  is 
concerned  with  the  provision  requiring 
documentation  from  local  real  estate 
professionals  whose  experience  and  expertise 
involves  single  family  residential  sales  and 
not  rental  properties  and  their  market 
conditions.  Additionally,  the  proposed  rule's 
statement  concerning  documentation  is 
vague;  it  does  not  specify  what 
documentation  is  needed.  HUD  should  be 
specific  alx>ut  what  documentation  will  be 
required  and  whether  penalties  will  be 
imposed  because  of  inaccurate  informatioa. 

HUD  Response:  It  is  HUD's  option 
that  real  estate  professionals  are  aware 
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of  rental  mariiet  conditions  because  of 
their  impact  on  the  demand  for 
homeownership.  Information  regarding 
market  ccmditions  could  come  from 
local  newspapers,  the  local  Chamber  of 
Commerce,  various  econometric  studies, 
and  from  other  entities  that  collect, 
analyze,  and  disseminate  information 
on  local  real  estate  markets.  As  to 
inaccurate  information,  HUD  would 
only  pursue  sanctions  against 
individuals  who  provided  information 
knowing  it  to  be  false. 

3.  The  National  Association  of  Realtors  is 
concerned  with  the  process  involved  in 
obtaining  a  hardship  exception  for  mortgage 
insurance  on  secondary  residences.  The 
Association  anticipates  lengthy  delays  in  the 
application  process  because  of  the 
information  collection  requirements 
necessary  to  obtain  a  hardship  exception.  We 
Iwlieve  worthy  buyers'  interested  in 
purchasing  a  second  home  will  be  greatly 
discouraged,  exacertMting  their  hardship 
ciiciunstancas. 

HUD  Response.  The  Department 
believes  the  process  for  obtaining  a 
hardship  exception  will  not  add 
appreciably  to  the  processing  time  for 
loan  approval. 

The  Realtors  conclude  their 
comments  with  a  general  statement 
strongly  opposing  the  existing  statutory 
restriction  on  secondary  homes  and 
expressing  their  intention  to  seek  a 
change  in  the  existing  law. 

Accordingly,  in  this  Hnal  rule,  the 
De{>artment  is  adopting  as  final  the 
provisions  contained  in  the  October  30. 

1991  proposed  rule.  Revisions  to 
appropriate  sections  in  24  CFR  parts 
203,  220.  221  and  234  are  republished 
as  a  part  of  this  rule. 

Fijteen  year  MIP— Interim  Rule.  On 
October  14. 1992  the  Department 
published  an  interim  rule  (57  FR  46980) 
providing  for  a  reduced  premium 
structure  for  15-year  FHA  mortgages 
that  are  liabilities  of  the  Mutual 
Mortgage  Insurance  Fund.  The  purpose 
of  the  rule  was  to  provide  for  a  more 
equitable  premium  structure  for  these 
lower  risk  mortgages.  The  Department 
received  two  written  comments  from  the 
public  on  this  rule.  Both  ware  limited  to 
expressing  support  for  the  rule.  This 
rule  adopts  as  final  the  October  14. 1992 
interim  rule.  Appropriate  sections  of  24 
CFR  parts  203  and  204  are  republished 
as  a  part  of  this  rule.  In  conjunction 
with  promulgation  of  the  October  14. 

1992  interim  rule,  the  Department 
issued  Mortgagee  Letter  92-43.  The 
premium  levels  announced  in  that 
Mortgagee  letter  remain  in  effect. 

hAinimuxn  Mortgagor  Equity — Interim 
Rule.  Section  2101  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
amended  section  203(b)(2)  of  the  NHA 


to  prohibit  FHA-insured  single  fiamily 
mortgages  from  involving  a  principal 
obligation  (including  such  initial  service 
charges,  appraisal,  inspection,  and  other 
fees  as  the  Secretary  shall  approve)  that 
exceeds  98.75%  of  the  appraised  value 
of  the  property  (97.75%  where  the 
appraised  value  exceeds  $50,000),  plus 
the  amount  of  the  mortgage  insurance 
premium  paid  at  the  time  of  insurance. 
The  section  defines  "appraised  value" 
as  the  amount  set  forth  in  the  written 
statement  required  under  section  226  of 
the  National  Housing  Act,  or  a  similar 
amount  determined  by  HUD,  if  section 
226  does  not  apply.  (Section  226 
requires  the  seller  of  a  single  family 
home  approved  for  mortgage  insurance 
to  deliver  to  the  buyer,  prior  to  sale,  a 
written  statement  setting  forth  the  FHA 
appraised  value  of  the  property.  A 
statement  of  FHA  replacement  cost  may 
be  substituted  where  applicable.)  The 
amount  does  not  include  any  closing 
costs.  This  rule  revises  24  CFR  203.18 
and  234.27  to  reflect  this  new 
requirement. 

The  effect  of  section  2101  is  to 
establish  a  maximum  loan-to-value  ratio 
that  is  generally  applicable  to  FHA 
single  family  housing.  The  maximum 
98.75  percent  (and  97.75  percent)  loan- 
to-value  ratio  must  be  applied  to 
mortgages  insured  under  the  following 
sections  of  the  National  Housing  Act: 
203(b)  (Basic  Program),  203(i)  (Outlying 
Areas),  203(n)  (Cooperative  Units),  222 
(Service  members),  223(e) 
(Miscellaneous  Housing  Insurance), 
234(c)  (Condominiums),  238(c)  (Military 
Impact  Areas),  240  (Fee  Simple 
Purchase),  244  (Coinsurance),  245 
(GFM/GEM),  251  (Adjustable  Rate)  and 
809  (Armed  Services  Housing — Civilian 
Employees).  This  rule  revises  24  CFR 
203.18  and  234.27  to  reflect  this  new 
loan  to  value  requirement.  There  are, 
however,  additional  specific  maximum 
loan-to-value  ratios  in  the  law  which 
also  must  be  met.  These  old  loan-to- 
value  ratios  are  set  forth  in  24  CFR 
203.18  and  234.27. 

Interim  Rule 

On  May  30, 1991,  the  Department 
published  an  interim  rule  implementing 
section  2101  at  56  FR  24628.  The  rule 
became  effective  on  July  1, 1991.  In  the 
rule,  the  Department  announced  that  it 
was  ending  its  practice  of  permitting 
mortgagees  to  include  100%  of 
allowable  closing  costs  as  part  of 
appraised  value,  when  applying  the  old 
loan-to-value  ratios  that  would  continue 
to  apply  in  addition  to  the  new 
requirements  in  section  2101.  The 
interim  rule  permitted  HUD  to  adjust 
the  percentage  of  closing  costs  to  be 
financed  as  HUD  gained  further 


experience  regarding  the  overall  effect 
of  the  statutory  reforms.  Until  HUD  has 
such  experience,  the  preamble  stated, 
HUD  would  apply  a  maximum  of  57% 
for  closing  costs  includable  in  appraised 
value  for  the  old  loan-to-value 
calculation  set  forth  at  24  CFR  203.18(a) 
through  (0  and  at  234.27(a)  through  (d). 
(With  respect  to  the  overall  loan  to 
value  ratio  set  forth  in  Section  2401, 0% 
would  be  included  for  calculations  to  be 
carried  out  under  the  rule.) 

Public  Conunents  on  Interim  Rule 

A  total  of  481  public  comments  were 
received  in  connection  with  the  interim 
rule.  Almost  all  of  the  comments  (474) 
voiced  strong  opposition  to  the  basic 
legislation.  Letters  were  addressed  to 
members  of  Congress,  with  copies  to 
HUD,  as  well  as  to  the  Department 
directly. 

In  addition  to  these  letters  directed  at 
the  basic  legislation,  the  Department 
also  received  seven  letters  from  State  or 
national  trade  associations,  one  from  a 
mortgage  company  and  one  from  an 
individual  which  addressed  issues 
raised  by  provisions  in  the  interim  rule. 
The  overriding  question  raised  in  these 
comments  was  the  desirability  of  HUD 
administratively  limiting  the  financing 
of  closing  costs. 

57  Percent  limitation  on  financing 
closing  costs.  Five  State  or  national 
organizations  commented  on  the  57 
percent  limitation.  One,  Mortgage 
Insurance  Company  of  America,  favored 
the  limitation.  The  other  four— Mortgage 
Bankers  Association  of  America, 
National  Council  of  State  Housing 
Agencies.  National  Association  of 
Realtors  and  California  Association  of 
Realtors,  strongly  opposed  the 
limitation.  a»did  the  single  individual 
correspondent.  E)etailed  and 
comprehensive  arguments  were  raised 
against  the  57  percent  limitation. 

These  arguments  also  were  addressed 
to  the  Congress,  which  subsequently 
included  a  provision  in  the  Department 
of  Veterans  Affairs,  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriation  Act  for  FY  1993  (Pub.  L. 
102-389.  approved  October  6, 1992) 
which  provides  that  the  Secretary  may 
not  (by  regulation  or  otherwise)  limit 
the  percentage  or  amount  of  any 
approved  charges  and  fees  that  may  be 
included  in  the  principal  obligation  of 
a  mortgage. 

In  light  of  this  Congressional 
mandate,  the  Depariment  does  not  find 
it  necessary  either  to  set  forth  the 
various  arguments  raised  against  its  57 
percent  limitation,  or  HUD's  responses 
to  them.  In  compliance  with  the 
mandate,  the  interim  rule  is  being 
revised  in  this  final  rule  to  allow 
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borrowers  to  include  up  to  100  percent 
of  their  reasonable  and  customary 
closing  costs  in  the  specific  loan  to 
value  calculations  iised  to  determine  the 
maximum  mortgage  amount.  (It  should 
be  noted  however,  that  HUD  still  retains 
authority  to  approve  the  acceptability  of 
any  charge,  including  appraisal, 
inspection,  and  other  fees.) 

Before  publishing  this  final  rule,  the 
Department  issued  administrative 
instructions-^oftgagee  Letter  92-39, 
issued  October  16, 1992  recognizing  the 
legislative  repeal  of  the  57  percent 
limitation  and  authorizing  oorrowers,  as 
of  that  date,  to  include  up  to  100 
percent  of  reasonable  and  customary 
closing  costs  in  the  calculation  used  to 
determine  the  maximum  mortgage 
amount 

Under  both  Mortgagee  Letter  92-39 
and  this  final  rule,  to  calculate  the 
maximiun  mortgage  amount,  add  100 
percent  of  borrower-paid  closing  costs 
to  the  lesser  of  the  sues  price  or 
appraised  value,  then  multiply  the 
result  by  the  appropriate  loan-to-value 
ratio.  The  closing  cost  total  to  be  added 
wnll  be  the  amount  remaining  of  total 
borrower  closing  costs  after  subtracting 
any  closing  costs  paid  by  the  seller. 
Seller  concessions  remain  limited  to  six 
pyercent  of  the  contract  sales  price  (as 
described  in  HUD  Handbook  4155.1 
Rev-4),  and  seller-paid  prepaid  items, 
pers<mal  property  items,  etc..  result  in 
dollar-for-dollar  reductions  to  the  sales 
price.  Note  that  the  97.75  percent  (or 
98.75  percent  if  $50,000  or  less)  limits 
set  forth  in  this  final  rule  and  applied 
to  the  appraised  value,  excluding 
closing  costs,  remain  in  effect  and  may 
further  limit  the  maximtun  mortgage 
amount.  The  mortgage  credit  analysis 
woricsheet  (HUD-92900WS)  has  been 
revised  to  reflect  these  changes. 

Illustrative  examples  of  bow 
maximum  mortgage  amounts  should  be 
calculated  can  be  found  in  Mortgagee 
Letter  92-39.  October  16, 1992.  The 
method  of  calculation  set  out  in  the 
Mortgagee  Letter  will  continue  in  effect 
under  this  final  rule. 

In  addition  to  wrrittm  comments 
relating  to  the  57  percent  limitation,  one 
National  assodatimi  also  objected 
strongly  to  HUD'S  craitinued  policy  of 
deducting  any  seller-paid  contributions 
to  closing  oocts.  stating: 

Supplsmentaiy  information  provided  with 
the  rule  makes  U  dear  that  HUD  will 
continue  its  policy  of  daducdng  any  teller- 

Gid  contributicms  to  closing  costs  from  the 
war  of  sales  price  or  apprised  value  when 
computliigtlM  moclgige  amount  based  on  the 
97/05  peiotBt  rale.  We  strongly  obiect  to  die 
contimnttaB  of  ttiis  poU(7  and  wge  HUD  to 
axamiae  an  sHaniative. 


Tba  ooooenu  we  have  aboui  this  policy 
can  be  summarized  as  folkmrK 

(a)  In  states  with  high  closing  costs,  the 
statutory  Loan-to-Value  limit,  when 
combined  with  the  57%  limitation  on  closing 
costs,  requires  FHA  borrowen  to  come  up 
with  significantly  more  cash  than  was 
discussed  during  the  debate  oo  how  to 
improve  the  financial  viability  of  PHA's 
Mutual  Mortgage  Insurance  Fund;  and 

(b)  Trying  to  help  a  borrower  meet  this 
significantly  higher  cash  requirement  by 
paying  all  or  part  of  a  buyer's  closing  costs 
is  effectively  precluded  if  the  sales  price  is 
reduced  by  an  amount  equal  to  the  seller 
contribution  to  closing  costs  when 
determining  the  maximum  mortgage  amount 

NAHB  believes  that  HUD  should  alter  its 
policy  and  permit  some  portion  of  a  buyer's 
closing  costs  to  be  paid  by  a  seller  without 
a  consequent  deduction  when  applying  the 
97/95%  rule. 

HUD  Response:  The  removal  of  the 
57%  limit  on  financed  closing  costs, 
and  the  Department's  practice  of 
allowing  only  buyer-paid  closing  costs 
to  be  financed  in  the  mortgage,  should 
alleviate  the  concerns  expressed  by  the 
NAHB.  HUD  expects  to  make  no  further 
changes  in  its  policies  concerning  the 
seller  payment  of  buyer  closing  costs, 
and  the  six  percent  limit  on  sales 
concessions  will  remain  in  effect  to 
prevent  sellers  from  inflating  the  sales 
prices  of  properties  in  order  to  offer 
concessions  to  homebuyers. 

Technical  Provisions  in  Interim  Rule 

There  are  a  number  of  cross- 
references,  either  to  or  within  the  new 
S  203.18(g)  set  forth  in  the  rule,  which 
operate  either  to  apply  or  not  to  apply 
the  new  mortgagor  equity  requirements 
to  various  mortgage  insurance  programs. 
In  order  to  include  National  Housing 
Act  programs  under  section  203(n) 
(insurance  of  units  in  cooperatives), 
section  222  (serviceperson's  mortgage 
insurance),  section  240  (loans  for  fee 
title  purchase),  and  section  809  (armed 
services  housing-civilian  employees), 
amendments  are  made  in  24  CFR  parts 
203,  222,  240  and  226,  cross-referencing 
the  new  §  203.18(g).  Within  §  203.18(g) 
itself,  reference  is  made  to  §§  203.18(e) 
(disaster  housing)  and  to  203.50(f) 
(rehabilitation  loans),  expressly  to 
exclude  those  programs  from  covnage. 

In  addition,  the  rule  corrects  some 
existing  errors  in  certain  sections 
relating  to  calculation  of  maximum 
mortgage  amounts. 

Under  current  regulations  in  SS  204.1 
(coinsurance)  and  203.45(g)  (^duated 
payment  mortgages).  §  203.18(f)  is 
excluded  from  incorporation  by 
reference.  This  made  sense  when  the 
subject  matter  in  §  203.18(f)  related  to 
seasonal  homes.  The  old  seasonal  h«ne 
language  was  removed  in  1988. 
however,  and  new  language  on 


definitions  was  substituted.  The  new 
definition  language  dbould  apply  to 
coinsurance  and  (TM's.  Therefore. 
§§  204.1  and  203.45(g)  have  been 
revised  to  incorporate  §  203.18(f)  by 
reference. 

Finally.  §§  203.15  and  234.14 
(certification  of  appraisal  amount)  are 
revised  to  extend  tneir  coverage  by 
removing  references  to  1-  and  2-femiIy 
dwellings.  The  effect  of  this  revision  is 
to  apply  the  requirement  that  a 
certification  of  FHA  appraisal  amount 
be  delivered  to  the  purchaser  before  the 
sale  in  connection  with  all  FHA  single 
family  properties — 3-  and  4-  as  well  as 
1-  and  2-£amiIy.  The  expansion  makes 
the  coverage  of  S  203.15  consistent  with 
the  coverage  of  the  new  mortgagor 
minimum  equity  requirement 
established  by  this  rule. 

Technical  Provisions  in  This  Final  Role 

Finally,  this  final  rule  cratains 
several  strictly  technical  amendments 
designed  to  (1)  update  certain 
provisions  relating  to  &ir  housing  and 
equal  opportunity  to  reflect  ciirrent 
statutes  and  Executive  Orders  and  (2) 
correct  an  omission  in  the  listing  of 
acceptable  closing  costs  for 
condominiums  in  $  234.48(a). 

Section  200.300  is  revised  to  add,  to 
the  list  of  authorities  imder  which 
HUD's  nondiscrimination  and  feir 
housing  regulations  are  issued,  section 
504  of  the  Rehabilitation  Act  of  1973. 
the  Age  Discrimination  Act  of  1975. 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  and 
Executive  Order  11246. 

Section  200.300  is  revised  to  add.  to 
the  definition  of  a  "discriminatory 
practice",  discrimination  because  of  sex. 
handicap  or  femilial  status. 

Section  200.415  is  revised  to  add  the 
requirement  that  applicants  for  HUD 
assistance  must  agree  not  to 
discriminate  based  upon  handicap  or 
age. 

Section  234.48(a)  Is  revised  to 
conform  that  section  to  §  203.27  and 
make  clear  that,  for  condominium-unit 
mort^iges,  the  mortgagee  may  collect 
prepaid  interest  at  closing  to  cover  the 
period  until  amortization  of  the  loan 
begins.  (Although  this  charge  has  been 
allowed  by  HUD,  the  charge  has  not 
been  moitioned  specifically  in  this 
section  on  allowable  fees  and  charges.) 

Procedural  Matter* 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  12291  on 
Federal  Regulations  Issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not,  as  defined  in  that  order, 
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have  an  annual  eflisct  on  the  ecanomy 
of  $100  million  or  more. 

In  accordance  with  5  U.S.C  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
implements  specific  congressional 
mandates  revising  various  aspects  of 
FHA  single  family  mortgage  insurance 
programs.  The  effects  of  the  rule  are  the 
result  of  legislation,  and  to  the  extent 
there  may  be  an  impact  on  small 
entities,  Uie  Department  has  no 
authority  to  alter  that  impact. 

This  nile  vras  listed  in  sequence 
number  1453  imder  Office  of  Hoiising  in 
the  Department's  Semiaimual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24411)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

ExecittiTe  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  <m  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  resuh,  the 
rule  is  not  subject  to  review  under  the 
order.  The  rule  is  limited  to  revising 
certain  specific  program  requirements  in 
connection  with  FHA  mortgage 
insurance.  The  revisions  are  mandated 
by  statute  and  do  not  alter  the 
established  roles  of  HUD,  the  states  and 
local  governments. 

ExecntiTe  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  order.  The  rule  makes 
specific  revisions,  mandated  by  the 
Congress,  in  FHA  mortgage  insurance 
programs.  The  rule  reflects  efforts  by  the 
Congress  and  the  Department  to  ensure 
the  financial  soundness  of  the  Mutxial 
Mortgage  Insurance  Fund  while,  to  the 
maximum  extent  feasible,  continuing 
FHA  program  affordability  for  first-time 
homeouyers. 

Portions  of  this  final  rule  are  being 
promulgated  without  prior  public 
comment  Public  comment  has  been 
determined,  in  these  instances,  to  be 
unnecessary  because  the  dianges  are 
solely  confcvming  or  technical  in 


nature,  or  because  they  carry  out  direct 
and  unambiguous  statutory  directions. 
The  Department  believes  it  is  in  the 
public  interest  to  implement  these 
changes  in  this  final  rule. 

The  Catalog  of  Federal  Domestic 
Assistance  program  niunbers  are  14.117, 
14.112, 14.121, 14.122. 14.132,  and 
14.133. 

List  ofSubiects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Incorporation  by  reference, 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Minimum  property  standards.  Mortgage 
insurance.  Organization  and  fimctions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — ^housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  203 

Hawaiian  Natives.  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  commimity 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  204 

Mortgage  insiirance. 

24  CFR  Part  220 

Home  improvement.  Loan  programs — 
housing  and  commimity  development. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  222 

Condominiums.  Military  personnel. 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees.  Mortgage 
insunmce. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requiremwits. 


24  CFR  Part  240 

Mortgage  insuirance. 

Accordingly,  24  CFR  parts  200,  201, 
203, 204. 220, 221, 222,  226,  234  and 
240  are  amended  to  read  as  follows: 

PART  200— INTRODUCnON 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C  1701-1715z-18: 12 
U.S.C  353S(d):  42  U.S.C  3543;  42  U.S.C 
3544: 12  U.S.C  1701*  and  12  U.S.C  1715z- 
11. 

Section  200.300  is  revised  to  read  as 
follows: 

1200.300    Nondiscrimination  and  fair 
housing  poliqf. 

The  regulations  in  this  subpart  are 
prescribed  pursuant  to  the  provisions  of 
Title  VI  of  the  Qvil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  the  implementing 
regulations  at  24  CFR  part  1;  the  Fair 
Housing  Act  (42  U.S.C.  3600-3619)  and 
the  implementing  regulations  at  24  CFR 
parts  100, 109  and  110;  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  the  implementing  regulations 
at  24  CFR  part  8;  the  Age  Discrimination 
Act  of  1975  (42  U.S.C  6101-6107)  and 
the  implementing  regulations  at  24  CFR 
part  146;  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C  1701u)  and  the  implementing 
regulations  at  24  CFR  part  135; 
Executive  Order  11246  (as  amended) 
and  the  implementing  regulations  at  41 
CFR  chapter  60;  the  regulations 
implementing  Executive  Order  11063 
(Equal  Oppoitimity  in  Housing)  at  24 
CFR  part  107;  and  the  affirmative  fair 
housing  mariceting  requirements  in  24 
CFR  part  200,  subpart  M  and  part  108. 

3.  The  introductory  paragraph  of 
§  200.310  is  revised  to  read  as  follows: 

1200,310    Definition  of  "discriminatory 
practice'*. 

As  used  in  this  subpart,  the  term 
discriminatory  practice  shall  mean  any 
discrimination  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin  in  lending  practices  or 
in  the  sale,  rental,  or  other  disposition 
of  residential  property  or  related 
fecilities  and  group  practice  fecilities.  or 
in  the  use  or  occupancy  thereof,  if: 
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4.  Section  200.415  is  revised  to  read 
as  follows: 

1200.415    Agreement  of  applieant 

An  applicant,  prior  to  the 
Commissioner's  issuance  of  any 
commitment  or  other  loan  approval, 
shall  agree  (in  a  form  prescribed  by  the 
Commissioner)  that  there  shall  be  no 
discrimination  against  anyone  who  is 
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employed  in  canying  out  work 
receiving  assistance  pursuant  to  this 
chapter,  or  against  an  appHcant  for  such 
employment,  because  of  race,  color, 
religion,  sex,  handicap,  age,  or  national 
origin. 

5.  Section  200.507  is  revised  to  read 
as  follows: 

1200507    EligibiHtyrwiuirwiMnta. 

To  be  eligible  for  consideration  by  the 
Commissioner  for  receiving  assistance 
in  the  correction  of  structural  defects, 
the  mortgagor  must  establish  that: 

(a)  The  property  is  (1)  a  1-  to  4-family 
dwelling:  or  (2)  a  condominium  unit 
(including  common  areas)  covered  by  an 
individual  mortgage. 

(b)  The  dwelling  was  approved  for 
mortgage  insurance,  or  for  guaranty, 
insurance  or  a  direct  loan  under  chapter 
37  of  title  38  U.S.C.  (38  U.S.C.  1801- 
1827)  by  the  Secretary  of  Veterans 
Affiairs  before  the  beginning  of 
construction,  or  was  less  than  a  year  old 
at  the  time  of  insurance  of  the  mortgage 
and  was  covered  by  a  consumer 
protection  or  warranty  plan  meeting  the 
requirement  of  §§  203.200-203.209  of 
this  chapter. 

(c)  The  mortgagor  has  made 
reasonable  efforts  to  obtain  a  correction 
of  a  structural  defect  in  his  or  her 
property  by  the  builder,  seller,  or  other 
persons,  and  that  defect  has  not  been 
corrected. 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

6.  The  authority  citation  for  24  CFR 
part  201  is  revised  to  read  as  follows: 

Aatharily:  12  U.S.C  1703;  42  U.S.C. 
3S35(d). 

7.  In  S  201.10.  paragraph  (b)(1)  is 
amended  by  substituting  $48,600  for 
$40,500;  paragraph  (b)(2)  is  amended  by 
substituting  $48,600  for  $40,500; 
paragraph  (c)  is  amended  by 
substituting  $16,200  for  $13,500; 
paragraph  (d)(1)  is  amended  by 
substituting  $64,800  for  $54,000; 
para^aph  (d)(2)  is  amended  by 
substituting  $64,800  for  $54,000;  and 
paragraph  (e)  is  revised  to  read  as 
follows: 

f  201.10    Loan  amounts. 


(2)  The  maximum  loan  amounts 
otherwise  applicable  under  paragraphs 
(c)  and  (d)  of  this  section  may  be 
increased  for  any  geographical  area 
except  Alaska.  Guam  or  Hawaii  to  the 
extent  deemed  necessary  by  the 
Secretary;  however,  any  increased  loan 
amount  may  not  exceed  the  lesser  of  (i) 
185  percent  of  the  dollar  amounts 
specified  in  paragraphs  (c)  and  (d)  of 
this  section;  or  (ii)  the  dollar  amounts 
specified  in  paragraphs  (c)  and  (d)  of 
this  section,  as  increased  by  the  same 
percentage  by  which  95  percent  of  the 
median  1 -family  house  price  in  the  area 
(as  determined  by  the  Secretary  for 
purposes  of  $  203.18)  exceeds  $67,500. 


(e)  Manufactured  home  loan  limits  in 
high-cost  areas.  (1)  The  maximum  loan 
amounts  otherwise  applicable  under 
paragraphs  (b).  (c)  and  (d)  of  this  section 
may  be  increased  by  an  amount  not  to 
exceed  40  percent  where  the 
manufactured  home  and/or  lot  is 
purchased  and  located  in  Alaska,  Guam 
or  Hawaii. 


PART  2(»-SINGLE  FAMILY 
MORTGAGE  INSURANCE 

8.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709. 1710, 1715b;  42 
U.S.C  3535(d).  In  addition.  Subpart  C  is  also 
issued  under  sec.  230.  National  Housing  Act 
(12  U.S.C.  1715U)). 

9.  Section  203.15  is  revised  to  read  as 
follows: 

f  203.1 5    Ctftiflcatlon  of  appraisal  smount 

An  application  with  respect  to 
insurance  of  mortgages  must  be 
accompanied  by  an  agreement 
satisfactory  to  the  Commissioner, 
executed  by  the  seller,  builder  or  such 
other  person  as  may  be  required  by  the 
Commissioner,  whereby  the  person 
agrees  that  before  any  sale  of  the 
dwelling,  the  person  will  deliver  to  the 
purchaser  of  the  property  a  written 
statement,  in  a  form  satisfactory  to  the 
Commissioner,  setting  forth  the  amount 
of  the  appraised  value  of  the  property  as 
determined  by  the  Commissioner. 

10.  In  §  203.18,  paragraphs  (a),  (e). 
(0(2),  (f)(4)  and  (g)  are  revised,  and  new 
paragraphs  (f)(5).  (f)(6),  and  (h)  are 
added,  to  read  as  follows: 

f  203.1  S    Maximum  mortgage  amounts. 

(a)  Mortgagors  of  principal  or 
secondary  residences.  A  mortgage 
executed  by  a  mortgagor  who  is  to 
occupy  the  property  as  a  principal 
residence  or  as  a  secondary  residence 
(as  these  terms  are  defined  in  paragraph 
(f)  of  this  section)  may  not  exceed  the 
lesser  of  the  amounts  specified  in 
paragraphs  (a)(1)  and  (2),  (a)(1)  and  (3), 
or  (a)(1)  and  (4)  of  this  section 
(whichever  applies),  as  follows: 

(l)(i)  In  the  case  of  a  1-family 
residence.  95  percent  of  the  median  1- 
£amily  house  price  in  the  area,  as 
determined  by  the  Secretary:  in  the  case 
of  a  2*family  residence,  107  percent  of 
the  median  price;  in  the  case  of  a  3- 


femily  residence.  130  percent  of  the 
median  price,  or  in  the  case  of  ■  4- 
Camily  residence.  150  percent  of  the 
median  price;  or 

(ii)  75  percent  of  the  dollar  amount 
limitation  determined  under  section 
305(a)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (as  in  effect 
on  September  30. 1992)  for  a  residence 
of  the  applicable  size:  except  that  the 
applicable  dollar  amount  limitation  in 
effect  for  any  area  under  this  paragraph 
(a)(1)  may  not  be  less  than  the  dollar 
amount  limitation  in  effect  under 
paragraph  (a)  of  this  section  for  the  area 
on  May  12, 1992. 

(2)  Loan-to-value  limitation — 
principal  residence — no  approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (0(1)  of  this  section)  and  the 
dwelling  was  not  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  the  loan-to-value  ratio 
may  not  exceed  90  percent  of  the 
appraised  value  of  the  property  as  of  the 
date  the  mortgage  is  accepted  for 
insurance,  unless  the  dwelling: 

(i)  Was  completed  more  than  one  year 
before  the  date  of  the  mortgage 
insurance  application;  or 

(ii)  Was  approved  for  guaranty, 
insurance,  or  a  direct  loan  by  the 
Secretary  of  Veterans  Affairs  before  the 
beginning  of  construction;  or 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  that  meets  the 
requirements  of  §S  203.200—203.209. 

(3)  Loan-to-value  limitation — 
principal  residences — approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (0(1)  of  this  section)  and  the 
dwelling  is  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  or  the  dwelling  meets  one 
of  the  alternative  conditions  listed  in 
paragraph  (a)(2)  of  this  section,  the 
following  loan-to-value  ratios  apply: 

(i)  If  the  appraised  value  of  the 

f>roperty  does  not  exceed  $50,000,  the 
oan-to-value  limitation  is  97  percent  of 
the  appraised  value  of  the  property  as  of 
the  date  the  mortgage  is  accepted  for 
insurance. 

(ii)  If  the  appraised  value  of  the 
property  exceeds  $50,000,  the  loan-to- 
value  limitation  is  97  percent  of  the  first 
$25,000  of  the  appraised  value  of  the 
property  as  of  the  date  the  mortgage  is 
accepted  for  insurance,  and  95  percent 
of  the  appraised  value  in  excess  of 
$25,000,  but  not  in  excess  of  $125,000. 
and  90  percent  of  the  value  in  excess  of 
$125,000. 
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(iii)IftJ»j 
veteran  {am  iiiigiili  #4  of  <his 
sectiaoj.  the  laoiHtiMraluB  HmHiiinn  is 
the  lesser  of  (A)  100  peroat  of  tk«  first 
$25,000  «ftlw  apym^  vaiaa  of  the 
profMrty  a*  cf  4)w  date  tke  wuiiiQ»g/»  it 
acceptid  for  iaHir—ii.  plat  9S  paraart 
of  tbi  «naiaBd  vakw  in  aacess  of 
$25.<)00.  W  aot  in  anass  of  $125,000, 
and90%af  tka'valueia  exoaaaf 
$125,000:  or  (B|  tfa  snni  of  tha 
appr ailed  vatoa  not  in  eimass  of  $25.000 
and  tiia  hanu  ol  pra-paid  expenaa 
approved  tqrd»Cannnissianer,  minus 
$200.  plus  95  paaciBtaif  tlM  appraisad 
value  in  excess  of  $25,000,  but  not  ia 
excess  of  $125,000.  and  90%  of  tiie 
valua  in  axcass  of  $125,000. 

(4)  lomn-to-vakie  Utrntutkut— 
secondary  readencei.  If  tha  mortage 
covers  a  dwaUing  tiui  is  to  be  ocxupiad 
as  a  secondary  readaace  (as  defined  in 
paragraph  (0(2}  of  this  section},  tiw 
loan-to-valua  ratio  auy  not  axoaad  85 
percent  of  die  appnoad  trahie  of  tha 
property  as  of  the  data  the  moit^age  is 
acceplad  for  msuraace. 

I 

(e)  Disaster  Wcfims.  A  mortgage 
covering  a  single  family  dwelling,  in  an 
amount  not  ia  excess  c^  the  maximum 
dollar  limitation  specified  in  paragraph 
(a)(1)  of  this  sactioB  (unless  a  higher 
maximum  mortgage  anount  is 
authoriaed  ondar^  203.29),  and  not  in 
excess  of  the  less  of  100  percent  of  the 
appraised  value  of  tha  property  or  the 
cost  of  acquisitiaa  as  dae  date  the 
mortgage  is  accepted  for  insuranoe,  shall 
be  eligihle  for  insnraaca  if: 

(1)  The  Hiwleap  is  executed  by  a 
mortgagar  who  is  ta  xsccmpy  tif 
dweliiag  as  a  priacipal  lasidfloce  (as 
defined  ia  paragraph  tf)(11  of  diis 
section); 

(2)  The  mortomni  establishes  that  the 
home  which  he  or  she  peeviously 
occupied  as  owz»r  ar  leaant  was 
destro3mi  or  damaged  tosachao  extent 
that  racoastractiaD  or  replacenienft  is 
required  as  a  lesait  of  a  flood,  fire, 
hurricane,  aorthqaake.  slorm.  riot  or 
dvil  disorder  or  other  catastroplw 
which  the  Presklent  has  determined  to 
be  a  m^or  disaster;  and 

(3)  The  application  for  insorance  is 
filed  within  one  year  fran  tha  date  of 
such  presidential  determination,  or 
within  such  additional  period  of  time  as 
the  period  of  fodaral  assistaDca  with 
respect  to  snch  disaster  cay  ba 
extended. 

(f)*  •  • 

(2i  Secoodary  residenoe  zneasis  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  or  will  raainttaki  a  part-lime 
ptaie  of  abode  and  typicadiy  spends  (or 
will  spend)  less  than  a  majority  of  the 


calendar  year  (ii)  wfaic^  is  net  a 
vacation  hoar.  «k1  (iti)  whidi  the 
Commissiaaer  has  diMei  aiined  to  be 
eligible  far  iaiuianca  is  order  to  avoid 
imdue  haiddiip  to  the  mortgagor.  A 
person  may  have  aniy  one  secondary 
residence  at  a  time. 


(4)  Appraised  vahie  means  the  sum  of: 
(i)  The  lesser  of  sales  price  (with  any 

adjustments  required  by  the  Secretary) 
or  the  amount  set  fbrth  in  flie  written 
statement  required  under  §203.15:  and 

(ii)  Borrower-paid  closing  costs 
allowed  under  $203.27(a)(l)-(3).  except 
that  neither  sales  price  nor  closing  costs 
shall  apply  for  purposes  of  paragraph  (g) 
of  this  section. 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  tha 
needs  of  the  mortgagor  is  not  available 
for  lease,  ar  v\-ithin  reasonable 
commuting  distance  from  the 
mortgagor's  home  to  his  or  her  work 
place. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreatiooal 
purposes  and  enjoyment,  aod  that  is  not 
a  primary  or  secondary  residence. 

(g)  Maximum  principal  obligation. 
Except  for  mortgages  meeting  the 
requirements  of  §  203.18(b),  §  203.18(e) 
or  $  203.50(f),  and  notwithstanding  any 
other  provision  of  this  section,  a 
mortgage  may  not  involve  a  principal 
obli^tioa  in  excess  of  98.75  peroaal  of 
the  appraised  value  of  the  property 
(97.75  percent,  in  the  case  of  a  nwrtgage 
with  an  appraised  value  in  excess  of 
$50,000),  plus  the  atnaaai  of  the 
mortgage  insurance  premium  paid  at  the 
time  the  mortgage  is  insured. 

(h)  Annouttceiment  of  taaximum 
tnorlffxge  amounts.  The  SeuaUiy  will 
announce  auximum  mortgage  aaioants 
based  on  paragraph  (aXl)  of  this  sedtioa. 
From  time  to  time,  the  Secretary  will 
update  the  maxiinum  mortgage  amounts 
for  all  areas  by  publishing  a  notice  in 
the  Federal  Register.  Before  publication 
in  the  Federal  Kegpster.  the  Secretary 
may  make  updated  mortgage  amounts 
effective  in  one  or  more  areas  by 
providing  notice  to  ailect-ed  mortgagees 
by  means  of  a  mortgagee  letter  or  other 
administrative  issoanoe. 

11-  ParagiBphs  fa)  and  (b)  bfS  203.18b 
are  revised  to  read  as  follows: 


§  203.18b    incraasea  mortgage  i 

(a)  If  any  party  believes  that  a 
mortgage  limit  established  by  the 
Secretary  under  §  203.18(a)(1)  does  not 
accurately  reHeiX  the  median  bouse 
prices  in  an  eee,  the  party  may  stdimit 
documentation  in  support  of  an 
alternative  mortgage  limit.  For  purposes 
of  this  section,  an  area  (l)m«Stheat 


least  the  size  of  a  county,  wfaatherorpcft 
the  area  is  located  within  a  matropolitan 
statiatical  area,  as  established  by  the 
Office  of  Management  end  Budget;  and 
(2)  mey  be  an  area  far  which  the 
mortgage  limits  established  imder 
§203.18(bXl)  apply. 

(b)(1)  The  documentation  referred  %o 
in  paragraph  (a)  of  this  section  consist 
of  sufficient  housing  sales  price  data  for 
the  entire  geographic  area  for  which  the 
request  is  made  to  justify  an  alternative 
mortgage  limit.  The  documentation 
should  include  a  listing  of  actual  sales 
prices  in  the  area  for  all  or  neariy  all 
new  and  existing  1 -family  homes  and 
condominiums,  over  a  period  of  time 
varies  with  sales  volume,  as  follows: 

(i)  For  500  or  more  sales  per  month, 
a  one-month  reporting  period; 

(ii)  For  250  through  499  sales  per 
month,  a  two-month  reporting  period. 

(iii)  For  less  than  250  sales  per  month, 
a  three-month  reporting  period. 

The  listing  should  contain  a  brief 
address  for  each  property,  its  county 
location,  its  sale  price,  the  month  and 
year  of  its  sale,  and  whether  it  is  new 
or  existing.  In  areas  where  the  ratio  of 
existing  sales  to  new  sales  is  three-to- 
one  or  greater,  an  increase  in  the 
mortgage  limit  may  be  based  on  95 
percent  of  the  average  of  the  new  and 
the  existing  median  sales  prices,  fai 
these  areas,  the  docxnnentation  referred 
to  in  this  paragraph  may  also  include 
separate  median  sales  prices  for  both  the 
new  and  existing  homes. 

(2)  Requests  for  an  increased  raortg^e 
limit  based  upon  documentation  of 
median  house  prices  for  the  area  should 
be  seat  to  the  appropciata  HUD  field 
office.  The  field  office  vnll  forward  the 
request  and  supporting  material,  with 
the  field  office's  recommendation,  to  the 
Commissioner  for  determination. 


12.  Paragraphs  (a)  and  (g)  of  §  20a.43c 
are  revised  to  read  as  follows: 

S203.43C    ENgilaiDtyariiwrtgagsa 
involving  a  dwelMng  unit  4e  a  coaperaCwa 
housing  developraant 

(a)  The  proviaons  of  §§  203.16a. 
203.17.  203.18,  203.18a,  203.23,  S)3.24. 
203.26,  203.37,  203.38,  203.43h. 
203.431,  203.43),  203.44.  203.49.  and 
203.50  of  this  part  do  not  apply  to 
mortgages  insured  under  section  203(n) 
of  the  National  Housii\g  Act. 
•        •        «        •        • 

(g)  The  mortgage  shall  not  exceed  the 
balance  remaining  after  subtracting, 
from  the  amount  determined  under 
§§  203.18(a).  203.18(^  and  203.18a  of 
this  part,  an  amount  equal  to  the  portion 
of  the  unpaid  balance  of  the  blanket 
mortgage  covering  the  cooperative 
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development  which  is  attributable  to  the 
dwelling  tinit  the  mortgagor  is  entitled 
to  occupy  as  of  the  date  the  mortgage  is 
accepted  for  insurance. 

•  •        •        •        • 

13.  Paragraph  (g)  of  §  203.44  is  revised 
to  read  as  follows: 

1203.44    Eligibility  of  opM-MdadvancM. 

•  •        •        •        • 

(g)  The  amount  of  any  such  advance 
(computed  in  even  dollar  amounts), 
when  added  to  the  unpaid  balance  of 
the  original  principal  obligation  of  the 
mortgage,  shall  not  exceed  the  original 
principal  obligation  of  the  mortgage: 
Provided,  That  if  the  mortgagor  certifies 
that  the  proceeds  of  the  open-end 
advance  will  be  used  to  finance  the 
construction  of  an  additional  room  or 
rooms  or  other  additional  enclosed 
space  as  a  part  of  the  dwelling,  the 
aggregate  amoimt  of  the  unpaid  balance 
of  the  original  principal  obligation,  plus 
the  amount  of  the  open-end  advance, 
may  exceed  the  amount  of  the  original 
principal  obligation  of  the  mortgage,  but 
in  no  event  shall  such  aggregate  amoimt 
exceed  the  maximum  amount 
prescribed  by  the  limitations  of 
§  203.18,  203.18a.  or  §  203.43. 

14.  Paragraph  (c)  of  §  203.45  is  revised 
to  read  as  follows: 

f  203.45    Eligibility  of  graduated  payment 
mortgage*. 

•  •        •        •        • 

(c)  The  mortgage  amount  shall  not 
exceed  the  lesser  of: 

(1)  The  limits  prescribed  by  §§  203.18, 
203.18a.  and  203.29;  or, 

(2)  An  amount  which,  when  added  to 
all  accrued  mortgage  interest  which  will 
be  unpaid  under  a  financing  plan 
approved  by  the  Secretary,  shall  not 
exceed  97  percent  of  the  appraised 
value  of  the  property  covered  by  the 
mortgage  as  of  the  date  the  mortgage  is 
accepted  for  insurance.  However,  if  the 
mortgagor  is  a  veteran,  the  mortgage 
amount,  when  added  to  all  accrued 
mortgage  interest  which  will  be  unpaid 
imder  a  financing  plan  approved  by  the 
Secretary,  shall  not  exceed  the 
applicable  limits  prescribed  for  veterans 
in  §  203.18(a). 

15.  Paragraph  (e)  of  §  203.47  is  revised 
to  read  as  follows: 

1203.47    Eligtt>ility  of  growing  equity 
mortgages. 

•  •        •        *        * 

(e)  The  mortgage  amount  shall  not 
exceed  the  limits  prescribed  by  §  203.18, 
203.18a.  or  203.29. 


16.  Paragraph  (f)(1)  of  §  203.50  is 
revised  to  read  as  follows: 

1203.50    Eligibility  of  rehabiiitationloww. 

(f)*  •  • 

(l)(i)  The  limits  prescribed  in 
§§  203.18(a)  (1)  and  (3)  (in  the  case  of  a 
dwelling  to  be  occupied  as  a  principal 
residence,  as  defined  in  §  203.18(f)(1)); 
(ii)  the  limits  prescribed  in  §§  203.18(a) 
(1)  and  (4)  (in  the  case  of  a  dwelling  to 
be  occupied  as  a  secondary  residence,  as 
defined  in  §  203.18(f)(2));  (iii)  85  percent 
of  the  limits  prescribed  in  §  203.18(c).  or 
such  higher  Umit,  not  to  exceed  the 
limits  set  forth  in  §§  203.18(a)  (1)  and 
(3),  as  the  Secretary  may  prescribe  (in 
the  case  of  an  eligible  (a)(1)  non- 
occupant  mortgagor  as  defined  in 
§  203.18(f)(3));  (iy)  the  limits  prescribed 
in  §  203.18a,  based  upon  the  sum  of  the 
estimated  cost  of  rehabilitation  and  the 
Commissioner's  estimate  of  the  value  of 
the  property  before  rehabilitation;  or 
•        •       •       •       • 

17.  In  §  203.259a.  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

S  203.259a    Scop*. 


(b)  Except  as  provided  in  §  203.284(h) 
or  §  203.285(d).  the  Commissioner  shall 
charge  an  up-front  MIP  pursuant  to 

§  203.284  for  mortgages  executed  on  or 
after  July  1, 1991  that  are  obligations  of 
the  Mutual  Mortgage  Insurance  Fund. 

(c)  The  periodic  MIP  provision  of 
§§  203.260  through  203.268  shall  not 
apply  to  mortgages  referred  to  in 
paragraph  (a)  of  this  section,  nor  shall 
they  apply  to  mortgages  to  which  the 
provision  of  §  203.284  or  §  203.285 
apply. 

18.  The  first  sentence  in  paragraph  (c) 
of  §  203.270  is  revised  to  read  as 
follows: 

i  203.270    Opeit-end  Insurance  charges. 

(c)  Payment  ofthargefor  mortgages 
with  one-time  or  up-front  MIP.  In  the 
case  of  a  mortgage  with  a  one-time  or 
up-fit>nt  MIP  piu^uant  to  §  203.280. 
S  203.284,  or  §  203.285  of  this  part,  the 
insurance  charge  shall  be  in  an  amount 
equal  to  */^  percent  per  annum  of  the 
outstanding  principial  obligation  of  the 
open-end  advance.*  •  • 

19.  In  §  203.284,  an  introductory 
paragraph  is  added  and  paragraphs  (a) 
and  (b)  are  revised  to  read  as  follows: 

1203.284  Calculation  of  up-front  MIP  after 
July  1,1991. 

Except  for  insured  mortgages  with  a 
term  of  15  or  fewer  years  executed  on 
or  after  December  26. 1992,  (see 


S  203.285  of  this  part),  up-front  and 
annual  MIP  will  be  calculated  in 
accordance  with  this  section. 

(a)  Pennanenf  provisions.  Any 
mortgage  executed  on  or  after  October  1. 
1994  that  is  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund  shall  be 
subject  to  the  following  requirements: 

(1)  Up-Front.  The  Comnussioner  shall 
establish  and  collect  a  single  premium 
payment  in  an  amount  not  exceeding 
2.25  percent  of  the  amount  of  the 
original  insured  principal  obligation  of 
the  mortgage.  Upon  payment  in  fiiU  of 
the  principal  obligation  of  a  mortgage 
before  its  maturity  date,  or  upon 
termination  of  insurance  by  voluntary 
agreement,  the  Commissioner  shall 
refund  all  the  imeamed  premium 
charges,  as  determined  by  the 
Commissioner,  paid  on  the  mortgage 
under  this  paragraph  (a)(1). 

(2)  i4nnuay.  In  addition  to  the 
premium  under  paragraph  (a)(1)  of  this 
section,  the  Commissioner  shall 
establish  and  collect  annual  premium 
payments  in  an  amount  not  exceeding 
.50  percent  of  the  remaining  insured 
principal  balance  (excluding  the  portion 
of  the  remaining  balance  attributable  to 
the  premium  collected  under  paragraph 
(a)(1)  of  this  section)  for  the  following 
periods: 

(i)  For  any  mortgage  involving  an 
original  principal  obligation  (e^oJuding 
any  premium  collected  under  paragraph 
(a)(1)  of  this  section)  that  is  less  than  90 
percent  of  the  appraised  value  of  the 
property  (as  of  the  date  of  the  mortgage 
is  accepted  for  insiurance),  for  the  hrst 
11  years  of  the  mortgage  term. 

(li)  For  any  mortgage  involving  an 
original  principal  obligation  (excluding 
any  premium  collected  under  paragraph 
(a)(1)  of  this  section)  that  is  greater  than 
or  equal  to  90  percent  of  the  appraised 
value  of  the  property  (as  of  the  date  the 
mortgage  is  accepted  for  insurance),  for 
the  lesser  of  the  mortgage  term  or  the 
first  30  years  of  the  mortgage  term; 
except  that,  for  any  mortgage  involving 
an  original  principal  obligation 
(excluding  any  premium  collected 
imder  paragraph  (a)(1)  of  this  section) 
that  is  greater  than  95  percent  of  the 
appraised  value,  the  annual  premium 
collected  during  the  period  determined 
under  this  clause  shall  be  in  an  amount 
not  exceeding  0.55  percent  of  the 
remaining  insured  principal  balance 
(excluding  the  portion  of  the  remaining 
balance  attributable  to  the  premium 
collected  under  paragraph  (a)(1)  of  this 
section). 

(b)  Transition  provisions.  Mortgage 
insurance  premiums  on  mortgages 
executed  during  fiscal  years  1991 
through  1994  that  are  obUgations  of  the 
Mutual  Mortgage  Insurance  Fund  shall 
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(2)  For  any  mortgage  involving  aa 
original  principal  obligation  (excludiqg 
any  pnaanun  coHecAed  wiser  paragrapn 
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provisions  of  pMegraphs  (d),  (e).  end  {^ 
of  S  203.284  UBO  dteU  be  applic^le  to 
martgagas  subject  to  premiums  under 
this  section. 

(d)  Exception  for  streamline 
trfimnmnf.  Tbis  saotiop  shall  not  appif 
to  any  mortgage  insured  pursaant  to 
S  203.43(c)  if  the  mortg^  to  be 
refinanced  was  executedbefore  July  1, 
1991  and  the  new  mortgage  is  executed 
on  or  after  December  26, 1992. 

PART  a04— COINSURANCE 

21.  The  authority  citation  for  24  CFS 
part  204  cootiaues  to  read  as  follows: 

aalhailj  12  li.SXl  1715z-A,  1  n  j(b);  42 
U.S.C  3S3Sm. 

22.  Section  204.1  is  revised  to  read  as 
follows: 

Allof  tfaepro^aonsof  sobpart  A, 
part  203  of  mis  cbapler  GOBceniiRg 
eligifaiHty  requiiouieuls  of  moitgages 
under  sac^on  203(b)  of  tbe  Nationel 
Hoosing  Act  apply  to  mort^^ges 
coMring  1-  to  44Miily  dwc^tings  tobe 
insured  under  aactioB  203(b)  parsuant 
to  the  coinaaranoe  aotbority  of  sectMm 
244  of  the  Nationd  Housing  Act  except 
the  following  provisions: 


Sac 

203.18(c),  (d),  and  (e) 


Maximum  mortgage 


203.43  Eligibility  of  misceIlaneous4ype 
mortgages. 

203.43a    E^gibility  of  mortg^gss  coveiiog 

bousing  in  certain  naighboittoods. 
203.43b    Eligibility  of  mortgages  coveiiqg 

nOHwag  iateaOBu  for  seuoual 

occupancy. 
20t.4ak    Eti^bdityaraartgaBBs<wlB£w 

land  tosMTsd  poraaaat  to  sectiaa  24S  «f 

the  Natioad  Hausis^  Act 
203.43i    El^gilrility  ofmni%[^ni  oa 

Ha%vaiiaD  home  lands  iosund  pwisoaot 

to  sadGoB  247  of  the  National  Housing 

Act 
203.43)   dig^biiity  of  mortgages  on  Allegany 

Rasen^Bftioii  of  Seneca  rrfltton  of  tnaians. 

203.44  Eli^bQltyorapea-eadaAraBoet. 
203.50    Ebgitdtity  of seii^iaifMtoB  loans. 

23.  Section  204.260  is  revised  to  read 
as  fniows: 


(3)  For  any  mialRWs  inaaMnK  hi  i 

ori^oal  principal  i 
any  premium  collected  i 
(a)  of  this  section)  that  ispeatar  than  95 
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premiums  nail 
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tor  coinaurad  mortgagee. 

The  provisions  of  §§  203.260  thron|^ 
203JM,  ar  tbe  proriakns  of  §  20tJBB4 
or  $  203.285  (as  appropriatal, 
concerning  mortgage  insurance 
premiums  with  respect  to  mortgages 
insured  under  section  203(b)  of  tbe 
National  Housing  Act  apply  to 
mortg^es  luwiIi^  one-  to  four^fnnily 
dwMBBgs  to  be  insured  under  this  part. 

24.  Section  204.276  is  revised  to  read 
as  follows: 


purposes  a] 
a  primary  ( 
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i204.27C    Up-front  pramhim*. 

The  full  amount  of  ail  up-frcnt 
premiums  collected  pursuant  to  the 
provisions  of  §§  203. Z84  and  203.285  on 
mortgages  insured  under  this  part  shall 
be  credited  to  the  Mutual  Mortgage 
Insiirance  Fund.  No  portion  of  the 
amount  shall  be  credited  to  the  Annual 
Coinsurance  Reserve  established  by 
§204.270. 

PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

25.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  12  US.C.  1713. 1715b,  1715k: 
12  U.S.C  3535((1). 

26.  Section  220.30  is  amended  by 
revising  paragraph  (dH2).  adding  and 
reserving  paragraph  (d)(4).  and  adding 
paragraphs  (d)(5)  and  (d)(6).  to  read  as 
follows: 

§  220.30    Maximum  mortgage  amount — 
loan  to  valua  NmttatkNi. 


(d)  Definitions.  As  used  in  this 
section: 

•        •        •        •        • 

(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  or  will  maintain  a  part-time 
place  of  abode  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ti)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Commissioner  has  determined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  a  time. 


(4)  (Reserved! 

(5)  Undue  haidship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  place  of 
residence  to  place  of  employment. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 

•        •        •        •        • 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

27.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

Aothority:  12  U.S.C  17t5b,  17151;  sec. 
7(d).  42  U.S.C  3535(d). 

28.  Section  221.20  is  amended  by 
revising  paragraph  (cK2),  adding  and 


reserving  paragraph  (cM4).  and  adding 
paragraphs  (c)(5)  and  (c)(6),  to  read  as 
follows: 

{221.20    Maximum  mortgago  amount- 
loan  to  value  Hmitation. 

(c)  Definitions.  As  used  in  this 
section: 


(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  or  will  maintain  a  part-time 
place  of  abode  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ii)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Commissioner  has  delermined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  a  time. 

*        •        •        •        • 

(4)  (Reserved) 

(3)  Undue  hardship  means  that 
aflbrdahle  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  place  of 
residence  to  place  of  employment. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 

PART  222— SERVICEPERSON'S 
MORTGAGE  INSURANCE 

29.  The  authority  citation  for  24  CFR 
part  222  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b.  12  U.S.C 
1715m,  and  42  U.S.C  3535(d). 

30.  Section  222.3  is  revised  to  read  as 
follows: 

S  222.3    Maximum  mortgage  amount*— 
dollar  limitation. 

The  mortgage  shall  involve  a 
principal  obligation  not  in  excess  of  the 
dollar  limitation  for  a  1-family 
residence  set  forth  in  §  203.18(a)(1)  of 
this  chapter,  or  for  a  1-famlly  unit  in  a 
condominium  project  set  forth  in 
§  23427  of  this  chapter,  except  that  a 
mortgage  meeting  the  requirements  of 
§§  203.18(d).  221.10  or  8  221.11  of  this 
chapter  shall  not  exceed  the  dollar 
limitation  provided  in  the  applicable 
section. 

31.  Section  222.4  is  amended  by 
revising  a  new  paragraph  (c)  to  read  as 
followr. 

f  222.4    Maximum  mortgage  amount;  ratio 
of  loan-to-valu«  limitation. 


appraised  value  of  the  property  (97.75 
percent,  in  the  case  of  a  mortgage  with 
an  appraised  value  in  excess  of 
$50,000),  plus  the  amount  of  the 
mortgage  insurance  premium  p«iid  at  the 
time  the  mortgage  is  insured. 

PART  226— ARMED  SERVICES 
HOUSING-CmUAN  EMPLOYEES 
[SEC.  809] 

32.  The  authority  citation  for  24  CFR 
part  226  continues  to  read  as  follows: 

Authority:  12  UAC  1748(b),  1748(0. 

33.  Section  226.4  is  revised  to  read  as 
follows: 

S  226.4    Maximum  mortgage  amount- 
dollar  limitation. 

The  mortgage  shall  involve  a 
principal  obligation  not  in  excess  of  the 
dollar  limitation  set  forth  in 
S  203.18(a)(1)  of  this  chapter. 

34.  Section  226.5  is  amended  by 
revising  a  new  paragraph  (c)  to  read  as 
follows: 

S  226.5    Maximum  mortgage  amount;  loan- 
to-valua  limitation. 


(c)  Notwithstanding  any  other 
provision  of  this  section,  a  mortgage 
may  not  involve  a  principal  obligation 
in  excess  of  98.75  percent  of  the 


(c)  Notwithstanding  any  other 
provision  of  this  section,  a  mortgage 
may  not  involve  a  principal  obligation 
in  excess  of  98.75  percent  of  the 
appraised  value  of  the  property  (97.75 
percent,  in  the  case  of  a  mortgage  with 
an  appraised  value  in  excess  of 
$50,000),  plus  the  amount  of  the 
mortgage  insurance  premium  paid  at  the 
time  the  mortgage  is  insured. 

PART  234-CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

35.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  12  VS.C  1715b.  1715y:  42 
use  3535(d). 

36.  Section  234.14  is  revised  to  reed 
as  follows: 

§234.14    Certification  of  appraisai  amount 

An  application  with  respect  to 
insurance  of  mortgages  must  be 
accomp>anied  by  en  agreement 
satisfactory  to  the  Commi.ssianer, 
executed  by  the  seller,  builder  or  such 
other  person  as  may  be  required  by  the 
Commissioner,  in  which  the  person 
executing  the  agreement  declares  that 
before  any  sale  of  the  dwelling,  he  or 
she  will  deliver  to  the  purchaser  of  the 
property  a  written  statement,  in  a  form 
satisfactory  to  the  Commissioner,  setting 
forth  the  amount  of  the  appraised  value 
of  the  property  as  determined  by  the 
Commissioner. 

37.  Section  234.27  is  revised  to  read 
as  follows: 
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1234.27    Maxhrnim  mortgag*  amounts. 

(a)  Mortgagors  of  principal  or 
secondary  residences.  A  mortgage 
executed  by  a  mortgagor  who  is  to 
occupy  the  property  as  a  principal 
residence  or  as  a  secondary  residence 
(as  these  terms  are  defined  in  paragraph 
(d)  of  this  section)  may  not  exceed  the 
lesser  of  the  amounts  specified  in 
paragraphs  (a)  (1)  and  (2).  (a)  (1)  and  (3). 
or  (a)  (1)  and  (4)  of  this  section 
(whichever  applies),  as  follows: 

(l)(i)  95  percent  of  the  median  1- 
family  bouse  price  in  the  area,  as 
determined  by  the  Secretary;  or 

(ii)  75  percent  of  the  dollar  amount 
limitation  determined  under  section 
305(a)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (as  in  effect 
on  September  30. 1992)  for  a  1-family 
residence;  except  that  the  applicable 
dollar  amount  limitation  in  eft'ect  for 
any  area  under  this  paragraph  (a)(1)  may 
not  be  less  than  the  dollar  amount 
limitation  in  efiiact  under  paragraph  (a) 
of  this  section  for  the  area  on  May  12, 
1992. 

(2)  Loan-to-vaJue  Limitation — 
principal  residences — no  approval 
before  construction.  If  the  mortgage 
covers  a  dwelling  that  is  to  be  occupied 
as  a  principal  residence  (as  defined  in 
paragraph  (d)  of  this  section),  and  the 
dwelling  was  not  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  the  loan-to-value  ratio 
may  not  exceed  90  percent  of  the 
appraised  value  of  the  property  as  of  the 
date  the  mortgage  is  accepted  for 
insurance,  uiidess  the  dwelling: 

(i)  Was  completed  more  than  one  year 
before  the  date  of  the  mortgage 
insurance  application;  or 

(ii)  Was  approved  for  guaranty, 
insurance,  or  a  direct  loan  by  the 
Secretary  of  Veterans  Affairs  before  the 
beginning  of  construction;  or 

(iii)  Is  covered  by  a  consumer 
protection  or  warranty  plan  acceptable 
to  the  Secretary  that  meets  the 
requirements  of  §§  203.200-203.209  of 
this  chapter. 

(3)  Loan-to-value  limitation — 
principal  residences — approval  before 
construction.  If  the  mortgage  covers  a 
dwelling  that  is  to  be  occupied  as  a 
principal  residence  (as  defined  in 
paragraph  (d)  of  this  section)  and  the 
dwelling  is  approved  for  mortgage 
insurance  before  the  beginning  of 
construction,  or  the  dwelling  meets  one 
of  the  alternative  conditions  listed  in 
paragraph  (a)(2)  of  this  section,  the 
following  loan-to-valua  ratios  apply: 

(i)  If  the  appraised  value  of  the 
property  does  not  exceed  $50,000,  the 
loan-to-value  limitation  is  97  percent  of 
the  appraised  value  of  the  property  as  of 


the  date  the  mortgage  is  accepted  for 
insurance. 

(ii)  If  the  appraised  value  of  the 
property  exceeds  $50,000,  the  loan-to- 
value  limitation  is  97  percent  of  the  first 
$25,000  of  the  appraised  value  of  the 
property  as  of  the  date  the  mortgage  is 
accepted  for  insurance  and  95  percent  of 
the  appraised  value  in  excess  of  $25,000 
but  not  in  excess  of  $125,000,  and  90 
percent  of  such  value  in  excess  of 
$125,000. 

■  (iii)  If  the  mortgagor  qualifies  as  a 
veteran  (under  §  203.18(b)  of  this 
chapter),  the  loan-to-value  limitation  is 
the  lesser  of: 

(A)  100  percent  of  the  first  $25,000  of 
the  appraised  value  of  the  property  as  of 
the  date  the  mortgage  is  accepted  for 
insurance,  plus  95  percent  of  the 
appraised  value  in  excess  of  $25,000, 
but  not  in  excess  of  $125,000;  and  90 
percent  of  the  value  in  excess  of 
$125,000;  or 

(B)  the  siun  of  the  appraised  value  not 
in  excess  of  $25,000  and  the  items  of 
pre-paid  expense  approved  by  the 
Commissioner,  minus  $200,  plus  95 
percent  of  the  appraised  value  in  excess 
of  $25,000,  but  not  in  excess  of 
$125,000;  and  90  percent  of  the  value  in 
excess  of  $125,000. 

(4)  Loan-to-value  limitation — 
secondary  residences.  If  the  mortgage 
covers  a  dwelling  that  is  to  be  occupied 
as  a  secondary  residence  (as  defined  in 
paragraph  (d)  of  this  section),  the  loan- 
to-value  ratio  may  not  exceed  85  percent 
of  the  appraised  value  of  the  property  as 
of  the  date  the  mortgage  is  accepted  for 
insurance. 

(b)  Increased  mortgape  amount.  If  any 
party  believes  that  a  mortgage  limit 
established  by  the  Secretary  under  this 
section  does  not  accurately  reflect  the 
median  house  prices  in  an  area,  the 
party  may  submit  documentation  in 
support  of  an  alternative  mortgage  limit. 
Such  dociunentation  shall  be  submitted 
in  accordance  with  the  provisions  of 

§  203.18b  of  this  chapter. 

(c)  Mortgagors  of  dwellings  that  are 
not  principal  or  secondary  residences.  A 
mortgage  may  be  executed  by  an  eligible 
non-occupant  mortgagor  (as  defined  in 
paragraph  (d)  of  this  section)  for  up  to 
an  amount  authorized  for  the 
appropriate  loan  type  under  paragraph 
(a)  of  this  section,  except  where  a  lesser 
amount  is  expressly  provided  for  in  this 
part. 

(d)  Definitions.  As  used  in  this 
section: 

(1)  Principal  residence  means  the 
dwelling  where  the  mortgagor  maintains 
(or  will  maintain)  his  or  her  permanent 
place  of  abode,  and  typically  spends  (or 
will  spend)  the  majority  of  the  calendar 


year.  A  person  may  have  only  one 
principal  residence  at  a  time. 

(2)  Secondary  residence  means  a 
dwelling:  (i)  Where  the  mortgagor 
maintains  (or  will  maintain)  a  part-time 
place  of  abode,  and  typically  spends  (or 
will  spend)  less  than  a  majority  of  the 
calendar  year;  (ii)  which  is  not  a 
vacation  home;  and  (iii)  which  the 
Commissioner  has  determined  to  be 
eligible  for  insurance  in  order  to  avoid 
undue  hardship  to  the  mortgagor.  A 
person  may  have  only  one  secondary 
residence  at  any  one  time. 

(3)  Eligible  non-occupant  mortgagor 
means  a  mortgagor  (or  co-mortgagor,  as 
appropriate)  who  is  not  to  occupy  the 
dwelling  as  a  principal  residence  or  a 
secondary  residence  and  who  is — 

(i)  A  public  entity,  as  provided  in 
section  214  or  247  of  the  National 
Housing  Act;  or  any  other  State  or  local 
government  or  an  agency  thereof; 

(ii)  A  private  nonprofit  organization 
that  is  exempt  from  taxation  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  and  intends  to  sell  or  lease 
the  mortgaged  property  to  low-  or 
moderate-income  persons,  as 
determined  by  the  Secretary; 

(iii)  A  serviceperson  who  is  imable  to 
meet  such  requirement  because  of  his  or 
her  duty  assignment,  as  provided  in 
section  216,  or  in  subsection  (b](4)  or  (f) 
of  section  222; 

(iv)  A  mortgagor  that,  pursuant  to 
§  234.52,  is  refinancing  an  existing 
mortgage  insu!-ed  under  the  National 
Housing  Act  for  not  more  than  the 
outstanding  balance  of  the  existing 
mortgage,  if  the  amoimt  of  the  monthly 
payment  due  under  the  refinancing 
mortgage  is  less  than  the  amount  due 
under  the  existing  mortgage  for  the 
month  in  which  the  refinancing 
mortgage  is  executed. 

(4)  Appraised  value  means  the  sum  of: 
(i)  The  lesser  of  sales  price  (with  any 

adjustments  required  by  the  Secretary) 
or  the  amount  set  forth  in  the  written 
statement  required  under  §  234.14;  and 

(ii)  Borrower  paid  closing  costs 
allowed  under  §  234.47(a)(l)-{2),  except 
that  neither  sales  price  nor  closing  costs 
shall  apply  for  purposes  of  paragraph  (e) 
of  this  section. 

(5)  Undue  hardship  means  that 
affordable  housing  which  meets  the 
needs  of  the  mortgagor  is  not  available 
for  lease,  or  within  reasonable 
commuting  distance  from  home  to  woric 
place. 

(6)  Vacation  home  means  a  dwelling 
that  is  used  primarily  for  recreational 
purposes  and  enjoyment,  and  that  is  not 
a  primary  or  secondary  residence. 

(e)  Maximum  principal  obligation. 
Except  for  mortgages  meeting  the 
requirements  of  §  234.27(a)(3)(iii),  and 


notwithstanding  any  other  provision  of 
this  section,  a  mortgage  may  not  involve 
a  principal  obligation  in  excess  of  98.75 
percent  of  the  appraised  value  of  the 
property  (97.75  percent,  in  the  case  of 
a  mortgage  with  an  appraised  value  in 
excess  of  $50,000),  plus  the  amount  of 
the  mortgage  insurance  premium  paid  at 
the  time  the  mortgage  is  insured. 

(f)  Announcement  of  maximum 
mortgage  amounts.  The  Secretary  will 
announce  maximum  mortgage  amounts 
based  on  paragraph  (a)  of  this  section. 
From  time  to  time,  the  Secretary  will 
update  the  maximum  mortgage  amounts 
for  all  areas  by  publishing  a  notice  in 
the  Federal  Register.  Before  publication 
in  the  Federal  Register,  the  Secretary 
may  make  updated  mortgage  amounts 
effective  in  one  or  more  areas  by 
providing  notice  to  all  affected 
mortgagees  by  mortgagee  letter  or  other 
administrative  issuance. 

38.  Paragraph  (a)  of  §  234.48  is  revised 
to  read  as  follows: 

1 234.48    Charg««,  fee*  or  discounts. 

(a)  The  mortgagee  may  collect  from 
the  mortgagor  the  following  charges, 
fees  or  discounts: 


(1)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  In 
originating  and  closing  the  loan,  the 
charge  not  to  exceed  $20,  or  1  percent 
of  the  original  principal  amoimt  of  the 
mortgage,  whichever  is  the  greater; 

(2)  Reasonable  and  customary 
amounts,  but  not  more  than  the  amount 
actually  paid  by  the  mortgagee,  for  any 
of  the  following  items: 

(i)  Recording  fees  and  recording  taxes 
or  other  charges  incident  to  the 
recordation; 

(ii)  Credit  report; 

(iii)  Survey,  if  required  by  mortgagee 
or  mortgagor; 

(iv)  Title  examination:  title  insurance, 
if  any; 

(v)  Such  other  reasonable  and 
customary  charges  as  may  he  authorized 
by  the  Commissioner.  . 

(3)  Reasonable  and  customary  charges 
in  the  nature  of  discounts. 

(4)  Interest  from  the  date  of  closing  or 
the  date  on  which  the  mortgagee 
disburses  the  mortgage  prooseds  to  the 
account  of  the  mortgagor  or  the 
mortgagor's  creditor,  whichever  is  later, 
to  the  begiiming  of  amortization. 


PART  240-MORTQAGE  INSURANCE 
ON  LOANS  FOR  FEE  TfTLE 
PURCHASE 

39.  The  authority  citation  for  24  CFR 
part  240  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715(b),  1715  2-5; 
and  42  U.S.C.  3535(d). 

40.  Paragraph  (b)  of  $  240.5  is  revised 
to  read  as  follows: 

i  240.5    Maximum  loan  amounts. 

•        •        •        •        * 

(b)  An  amount  which,  when  added  to 
any  outstanding  indebtedness  related  to 
the  property,  as  determined  by  the 
Commissioner,  creates  a  total 
outstanding  indebtedness  which  does 
not  exceed  the  limits  prescribed  in 
§  §  203.18(a)(1),  (b).  (c).  and  (g).  and 
203.18a,  of  this  chapter,  as  applicable. 
NicolM  P.  SeUinac, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  93-18038  Filed  7-29-93;  8:45  am) 

■HJJNO  COOC  4210-27-M 


ne  to  work 


Friday 

July  30,  1993 


Part  VI 


Department  of 
Education 


National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Proposed  Funding  Priority  for  FY  1994- 
1995  for  a  Rehabilitation  Engineering 
Research  Center 


L  i  J 


/  Vol.  58.  No.  145  /  Friday,  July  30.  1993  /  Notices 


DEPARTMENT  OF  EDUCATION 


UMI 


AOCNCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priority  for  Fiscal  Years  1994-1995  for 
a  Rehabilitation  Engineering  Research 
Canter. 

tUMMAirr:  The  Secretary  proposes  a 
funding  priority  for  a  new 
Rehabilitation  Engineering  Research 
Center  (RERC)  under  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  The  Secretary 
takes  this  action  to  focus  research 
attention  cm  areas  of  national  need 
consistent  with  NIDRR's  long-range 
planning  process.  This  priority  is 
intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  Comments  must  be  received  on 
or  before  August  30. 1993. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Ciavid  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Building,  room 
3424.  Washington,  DC  20202-2601. 
FOn  FURTHER  MF0RMAT10N  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  wno  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  naniber  at  (202) 
205-5516. 

SUPPLEMENTARY  »4F0RMAT)0N:  This 
notice  contains  a  proposed  priority 
under  the  RERC  program  for  research  on 
housing  and  home  automation  for 
individuals  with  diMfailitiea. 

Authority  for  tfie  RERC  program  of 
NIDRR  is  contained  in  section  204(b)(3) 
of  the  Rehafailitfltian  Act  of  1973.  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education.  Indian  tribes,  and 
tribal  organizations,  to  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology  in  order  to  enhance 
opportunities  for  meeting  the  needs  of, 
and  addressing  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives.  RERC  must  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 

This  proposed  priority  supports  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 


economy  and  a—cJin  the  rights  and 
roaponsibiHties  at  dtizenship. 

Under  the  regulations  for  tnis  ] 
(see  34  CFR  351.32)  the  Secretary  < 
establish  research  priorities  by  i 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  pdoiity 
proposed  in  this  notice  is  consisteHt 
with  the  long-range  planning  pnxaaa. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notioa. 
available  funds,  and  other 
considerations  of  the  Departmeat. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publicatiae 
of  this  proposed  priority  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  a  proposed  priority 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Ra^er 
concurreat  with  or  following  the  notice  of  a 
final  priority. 

Description  of  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCs  develop  and  disseminiAe 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  solve  rehablHtation 
problems  and  remove  environmental 
oarriers;  study  new  or  emerging 
technologies,  products,  or 
environments:  demonstrate  and 
disseminate  innovative  models  for  the 
delivery  of  coat-effective  rehabilitatioB 
technology  services;  and  conduct  other 
acientiAc  research  to  assist  in  meeting 
the  employment  and  independent  living 
needs  of  individuals  with  severe 
disabilities.  RERCs  facilitate  service 
delivery  systems  change  through  the 
development  of  consumer-responstve 
models  for  the  delivery  of  rehabilitation 
technology  services. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
R£J^C,  demonstrate  how  its  propoeed 
activities  address  the  needs  of 
individuals  from  minority  backgroimds 
who  have  disabilities.  NIDRR 
encoiu-ages  the  RERC  to  involve 
individuals  with  disabilities  and 
minorities  as  recipients  in  reseaicb 
training,  as  well  as  in  clinical  trahdng. 

Each  RERC  provides  training  in  the 
applications  of  new  technology  to 
service  providers  and  to  individuals 


avith  disabilities  and  their  fiamilies.  Any 
Center  funded  under  these  priorities 
must  coordinate  activities  and  share 
information  with  other  NIDRR-funded 
Centers  and  will  be  required  to  work 
closely  with  the  RERC  on  Technology 
Evaluation  and  Transfer  that  will  be 
•stablished  by  NIDRR  in  fiscal  year  1993 
in  response  to  a  priority  announced  in 
the  Federal  Regiater  on  December  4, 
1992  (57  FR  57482). 

Genera7 

The  Secretary  proposes  that  the 
following  requirements  apply  to  the 
RERC  pursuant  to  this  absolute  priority: 

The  RERC  must  have  the  capability  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
aolutions  to  the  marketplace.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  conduct  coordinated 
programs  of  research  and  development 
that  will  contribute  to  the  desired 
outcomes  specified  in  the  priority. 
Applicants  have  considerable  latitude  in 
proposing  specific  research  approaches. 
However,  the  selection  criteria  in  the 
regulations  (34  CFR  353.31)  require 
applicants  to  justify  their  choice  of 
projects  in  terms  of  relevance  to  the 
priority  and  to  the  needs  of  individuals 
with  disabilities.  The  regulations  also 
require  applicants  to  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  RERC  must  provide  graduate- 
level  research  training  to  build  capacity 
for  engineering  research  in  the 
rehabilitation  field  and  to  provide 
training  in  the  applications  of  new 
lachnology  to  service  providers  and  to 
individuals  with  disabilities  and  their 
families. 

The  RERC  must  develop  all  training 
materials  in  formats  that  will  be 
accassiblw  to  individuals  with  various 
types  of  disabilities  and  communication 
modes,  and  widely  disseminate  findings 
and  products  to  individuals  with 
disabilities  and  their  families  and 
representatives,  service  providers, 
manufacturers  and  distributors,  and 
other  appropriate  target  populations. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
&eir  family  members  in  planning  and 
implementing  the  research, 
development,  and  training  programs,  in 
interpreting  and  disseminating  the 
research  findings,  and  in  evaluating  the 
Center. 
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Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  Tlie  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Proposed  Priority — ^Housing  and  Home 
Automation  for  Individuals  With 
Disabilities 

Background 

The  general  purpose  of  the  proposed 
Center  is  to  reduce  the  dependence  of 

E arsons  with  disabilities  who  are 
mited  in  their  activities  of  daily  living 
and  increase  the  likelihood  that  they 
will  be  able  to  live.  and.  if  appropriate, 
leam.  and  work  in  their  own  homes. 
Contemporary  technology  is  already 
making  it  possible  for  persons  to 
communicate  interactively  with 
information  soiirces,  business 
establishments  and  work  centers, 
learning  environments,  health  support 
centers,  security  services,  and 
entertainment  centers  from  their  own 
homes.  Other  forms  of  technology  are 
making  the  activities  of  daily  living, 
including  personal  care,  food 
preparation  and  waste  disposal,  more 
and  mare  accessible  to  persons  with 
disabilities  while  improvements  in 
security  systems,  furniture,  plumbing 
and  electrical  fixtures,  and  home 
hardware  design  are  also  increasing 
accessibility.  Much  of  this  new 
technology  is  designed  for  the  general 
population,  with  ancillary  benefits 
accruing  to  persons  with  disabilities, 
while  other  applications,  designed  to 
improve  accessibility  to  persons  with 
disabilities,  are  found  useful  by  all 
people.  The  application  of  new 
technology  in  these  ways  and  for  these 
purposes  may  be  termed  "Universal 
Design^*  because  it  enhances  the  lives  of 
all  people  and  can  be  used  both  by 
individuals  with  disabilities  and  the 
able-bodied  persons  with  whom  they 
may  share  a  home.  In  this  sense. 
Universal  Design  is  the  central  focus  of 
this  priority. 

There  are  an  estimated  43  million 
persons  with  disabilities  in  the  United 
States.  Of  these.  9.5  million  persons 
experience  difficulty  in  performing 
basic  life  activities  such  as  walking,  self- 
care  (including  feeding,  bathing, 
dressing,  and  toileting),  and  community 
and  home  management  activities,  due  to 
physical  or  mental  health  problems 
(LaPlante.  "National  Medical 
Expenditure  Survey."  National  Center 
for  Health  Statistics,  1987).  In  1990. 
more  than  13.1  million  Americans,  or 
about  5.3  percent  of  the  population, 


used  assistive  technology  devices  to 
accommodate  physical  impairments.  In 
1990.  7.1  miUion  persons,  or  nearly  3 
percent  of  all  Americans,  lived  in  homes 
that  were  specially  adapted  to 
accommodate  impairments  (Adams  and 
Benson,  "National  Health  Interview 
Survey."  National  Center  for  Health 
Statistics,  1991).  An  appropriate  home 
environment  for  the  lifetime  of  a  person 
with  disabilities  is,  in  many  cases,  a 
major  undertaking,  involving 
accommodating  to  various  combinations 
of  physical,  sensory  and  mental 
impairments. 

There  have  been  several  efforts  to 
develop  accessible  housing  models.  For 
example,  a  Universal  Home  Series  was 
developed  as  a  joint  venture  between 
Excel  Homes,  Inc.  and  the  Center  for 
Accessible  Housing  at  North  Carolina 
State  University,  a  Rehabilitation 
Research  and  Training  Center  (RRTC) 
supported  by  NIDRR.  These  homes 
incorporate  Universal  Design  principles, 
resulting  in  a  living  space  that  can  be 
readily  adapted  for  long-term  comfort, 
safety,  and  ease  of  use  (Mace, 
"Quarterly  Report,"  Center  for 
Accessible  Housing,  North  Carolina 
State  University,  Raleigh,  NC,  October, 
1992).  The  Electronics  Industry 
Association  has  established  a  home 
automation  standard  known  as  the 
Consumer  Electronic  Bus  (CEBus) 
Standard,  which  promises  to  facilitate 
communication  between  persons  with 
disabilities  and  their  home 
environments. 

An  RERC  on  housing  and  home 
automation  would  have  two  purposes. 
Its  primary  purpose  would  be  to 
develop  a  variety  of  housing  options 
and  innovative  approaches  to  designing, 
financing,  and  managing  models  of 
affordable  adaptive  housing.  This  will 
require  a  convergence  of  knowledge 
from  the  fields  of  architecture, 
engineering,  construction,  computer 
sciences,  rehabilitation,  independent 
living,  ecology,  telecommimications. 
energy  conservation,  and  cost 
engineering  in  order  to  develop 
appropriate  home  environments  in 
which  persons  with  disabilities  can  live 
independently  or  with  families  and 
other  household  members. 

The  second  purpose  of  the  Center 
would  be  to  improve  the  utilization  of 
available  research-based  information  on 
accessibility  and  independent  living, 
including  data  on  human  performance 
and  models  of  accessible  building 
designs  based  on  field  and  laboratory 
research  tested  in  regular  use  by  persons 
with  disabilities. 

A  Center  to  be  funded  in  response  to 
this  priority  is  expected  to  maintain 
liaison  with  the  Architectural  and 


Transportation  Barriers  Compliance 
Board,  the  Department  of  Housing  and 
Urban  Development,  and  NIDRR- 
supported  research  projects  and  Centers 
in  such  areas  as  technology  transfer, 
independent  living,  aging,  families  and 
community  integration. 

Proposed  Priority 

An  RERC  on  hoiising  and  home 
automation  shall — 

•  Evaluate  the  adequacy  of  existing 
universal  design  for  persons  with 
disabilities  for  home  management 
appliances  and  systems,  such  as  those 
for  food  preparation,  laundry,  home 
maintenance,  waste  disposal,  cleaning, 
communications,  entertainment, 
security,  and  information,  and.  based  on 
that  evaluation,  identify  needs  for 
modifications  and  additional  designs; 

•  Develop  integrated  architectural 
and  electronic  designs  for  persons  with 
disabilities  that  provide  maximum 
accessibility  and  affbrdability: 

•  Develop  and  disseminate  validated 
universal  designs  for  persons  with 
disabilities  for  home  environments, 
including  the  home  management 
apphances  and  systems  to  be  used  in 
those  enviroiunents; 

•  Evaluate  the  f>otential  for  home 
accessibility  and  automation  to  prevent 
accidents  and  promote  security  for 
persons  with  disabilities; 

•  Evaluate  the  potential  for  advances 
in  computer,  communication,  and 
robotics  technologies  to  lead  to  new 
products  and  services  that  address  the 
needs  for  home  accessibility  and 
automation  among  persons  Mdth 
disabiUties; 

•  Identify  or  develop  and  evaluate 
low-cost,  access-oriented  designs  that 
enable  parents  with  disabilities  to 
provide  home-based  child  care; 

•  Analyze  the  efiiects  of  relevant  laws 
and  business  and  financial  policies  and 

ftractices  on  the  development  of  suitable 
iving  environments  for  individuals 
with  disabilities  and  develop  strategies 
to  address  problems  in  these  areas; 

•  Develop,  acquire,  maintain,  and 
disseminate  both  graphic  and  text 
database  on  standards,  design  criteria, 
plans,  building  products,  costs,  funding 
sources,  and  performance  evaluations  of 
accessible  housing  and  home 
automation,  and  serve  as  a  national 
information  resource; 

•  Design  training  materials  to 
increase  awareness  of  the  housing  needs 
of  persons  with  disabilities,  concepts  of 
accessibility  and  home  automation,  and 
techniques  to  increase  the  availability  of 
accessible  housing  and  related 
technology  advances: 

•  Conduct  training  for  a  range  oi 
involved  populations,  including  persons 
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Inritotion  to  rn^waot 

Interested  psraons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priodty.  Afl 
comments  submitted  in  respoaae  to  this 
notice  will  be  avaiJaUe  ior  piaUic 
inspection,  during  and  aAar  the 
coBBBMnt  period,  in  veoai  S424. 
Building.  S30  C  Street  SW.. 
DC.,  between  the  hours  of  9 


4:30  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holideys. 

Applicable  Program  Regulations 

34  CFR  Parts  3S0  and  353. 

I^eyaai  Aalharily: »  U.S.C  76(V-762. 
(Catalog  of  Fsderal  Domestic  Assistance 
Number  84.133E,  Rehabilitation  Engineering 
Resaoich  Caatan) 

Dated:  M*  1^  1«3. 
Kichard  W.  Riley. 
Secretary  of  Education. 
(FR  Doc  93-18191  Filed  7-29-93;  8:45  am] 
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OFHCE  OF  MANAGEMENT  AND 
BUDGET  I 

Financial  Managament  Systama 

AGENCY:  Executive  Office  of  the 

President,  Office  of  Management  and 

Budget. 

ACTION:  Final  revision  of  OMB  Circular 

No.  A-127. 

SUMMARY:  This  notice  revises  OMB 
Circular  No.  A-127  which  prescribes 
requirements  for  executive  branch 
agency  financial  management  systems. 
DATES:  This  Circular  is  effective  July  23. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Financial  Systems  Branch, 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 
(202) 395-6903. 

SUPPLEMENTARY  INFORMATION: 

Background 

Circular  No.  A-127  was  originally 
issued  on  December  19, 1984,  to  provide 
policies  and  procedures  for  developing, 
operating,  evaluating,  and  reporting  on 
financial  management  systems.  This 
Circular  requires  establishment  of  a 
single,  integrated  financial  management 
system  at  each  executive  branch  agency 
to  provide  complete,  reliable, 
consistent,  and  timely  financial 
information  supporting  Federal 
government  operations.  OMB's 
objectives  in  this  revision  are  to 
eliminate  unnecessary  overlap  between 
Circular  No.  A-127  and  Circulars  A- 
123,  "Internal  Control  System8"/A-130, 
"Management  of  Federal  Information 
Resources",  clarify  terminology  and 
definitions,  update  the  Circular  for 
statutory  and  policy  changes,  clarify 
certain  agency  responsibilities  and 
eliminate  outdated  guidance. 

(1)  Eliminate  unnecessary  overlap 
with  Circular  No.  A-123  involving 
policies  for  management  control  and 
Federal  Managers'  Financial  Integrity 
Act  (FMFIA)  reporting  and  Circular  No. 
A-130  involving  policies  for  information 
systems.  The  revised  Circular  focuses 
specifically  on  requirements  for 
financial  management  systems.  Policies 
and  guidance  pertaining  to  reviews  of 
financial  management  systems  for 
FMFIA  will  be  covered  under  a 
subsequent  revision  to  Circular  No.  A- 
123.  In  the  interim,  reference  is  made  to 
the  statutory  requirement  of  the  FMFIA 
that  a  separate  report  on  the 
conformance  of  the  agency's  accounting 
systems  be  included  in  the  annual 
FMFIA  report.  Qrcular  No.  A-130 


focuses  on  information  systems  and 
information  technology  management 
poUcy  for  the  management  of 
information  resources.  The  revised 
Circular  No.  A-127  clarifies  that 
financial  management  systems  are  a 
subset  of  information  systems  and. 
therefore,  subject  to  the  policies 
established  in  Circular  No.  A-13U.  Some 
policy  statements  in  the  revised  Circular 
No.  A-127  duplicate  existing  policy  in 
Circular  No.  A-130  in  order  to  provide 
added  emphasis  to  certain  financial 
management  system  requirements.  OMB 
also  plans  to  provide  periodic 
supplemental  guidance  for  areas  with 
more  dynamic  requirements,  such  as 
financial  management  plan  preparation 
and  FMFIA  report  guidance. 

(2)  Clarify  terminology  and  definitions 
which  caused  confusion  on  the 
interpretation  of  data  on  financial 
management  systems.  These  changes  are 
consistent  with  definitions  and 
terminology  used  in  Qrcular  No.  A-11 
involving  preparation  and  submission  of 
budget  estimates  and  in  OMB  guidance 
for  developing  CFO  Financial 
Management  5-Year  Plans  and  for 
preparing  FMFIA  reports.  This  revision 
specifically  clarifies  what  constitutes  a 
single,  integrated  financial  management 
system.  This  definition  has  not  been 
clear  in  past  publications. 

(3)  Update  the  Circular  for  statutory 
and  policy  changes.  Since  the  Circular 
was  first  issued  in  1984.  there  have  been 
numerous  statutory  and  policy  changes 
substantially  affecting  financial 
management  systems.  The  Circular 
provides  for  the  impact  of  these  changes 
by  establishing  sections  on  financial 
management  system  requirements  and 
financial  management  system 
improvements. 

The  financial  management  system 
requirements  section  establishes 
specific  financial  management  system 
requirements  and  identifies 
authoritative  sources  for  standards 
covering  information,  reporting, 
functional,  and  accounting  standards. 
Specifically,  the  Circular  recognizes  the 
core  financial  system  requirements 
published  by  the  Joint  Financial 
Management  Improvement  Program 
(JFMIP)  and  the  U.S.  Government 
Standard  General  Ledger  (SGL) 
published  by  the  Department  of  the 
Treasury  as  financial  management 
system  requirements.  It  also  requires 
financial  management  systems  to  be 
able  to  provide  the  data  required  to 
prepare  financial  statements  in 
accordance  with  the  accounting 
standards  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  reporting  policies  and 


requirements  prescribed  by  OMB  and 
the  Department  of  the  Treasury. 

The  financial  management  system 
improvements  section  was  added  to 
highlight  requirements  for  the 
implementation  of  financial 
management  systems.  This  section 
covers  general  financial  management 
system  development  and  operating 
requirements  and  includes  guidance  on 
cross-servicing,  use  of  "off-the-shelf 
software,  and  developing  custom 
financial  system  software.  This  section 
also  places  a  strong  emphasis  on  the 
need  for  system  designs  to  support 
improvement  in  agency  work  processes. 

(4)  Clarify  agency  responsibilities  for 
financial  management  systems.  The 
revised  Circular  makes  reference  to  the 
Chief  Financial  Officers  Act  where 
responsibilities  for  financial 
management  systems  were  clearly 
defined.  The  revised  Circular  also  refers 
to  responsibilities  outlined  in  other 
OMB  circulars. 

(5)  Eliminate  outdated  guidance.  The 
revised  Circular  rescinds  OMB  Circular 
No.  A-127  issued  December  19, 1984 
and  OMB  Publications  M-85-10 
"Financial  Management  and  Accounting 
Objectives"  and  M-8S-16  "Guidelines 
for  Evaluating  Financial  Management/ 
Accoimting  Systems." 

This  Circular  reflects  changes  made  as 
a  result  of  comments  received  on  the 
proposed  revision  published  on  January 
22, 1993. 

Analysis  of  Comments 

Comments  were  received  from  four 
Federal  agencies,  the  Small  Agency 
Council  representing  smaller  executive 
agencies  of  the  Federal  Government, 
and  two  private  firms. 

Comments  Accepted:  Comments  were 
received  which  indicated  guidance  on 
implementing  the  SGL  in  instances 
where  the  existing  accounts  do  not  meet 
agency-unique  needs  was  inadequate  in 
the  Qrcular.  To  clarify,  a  statement  was 
included  to  recognize  that  the  agencies 
may  supplement  their  application  of  the 
SGL  to  meet  agency  specific  information 
requirements  in  accordance  with 
guidance  provided  in  the  U.S. 
Government  Standard  General  Ledger 
supplement  to  the  Treasury  Financial 
Manual.  Other  clarifications  were  made 
to  section  7  revisions  to  the  references 
on  required  documentation  which  may 
have  been  incorrectly  interpreted  as 
requiring  agencies,  even  in  cases  of 
vendor  supplied  software,  to  have  in- 
bouse  the  capability  to  perform  detailed 
software  maintenance. 

Several  comments  were  received  from 
the  Federal  sector  expressing  concerns 
over  timely  incorporation  of  new 
Federal  financial  system  requirements 
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in  vendor  packages  on  the  CSA 
Financial  Management  System  Software 
(FMSS)  Multiple  Award  Schedule.  This 
revision  includes  requirements  that 
such  software  packages  meet  the  Core 
Financial  System  Requirements  and 
other  applicable  accounting  principles, 
standarcls  and  related  requirements 
specified  by  OMB  for  government-wide 
use.  Such  requirements  will  be 
incorporated  into  the  recertification 
process  for  inclusion  on  the  FMSS 
multiple  award  schedule  and  the 
benchmark  testing  process  for  software 
certiHcation. 

GSA  also  requested  that  the  Circular 
outline  the  various  responsibilities  of 
OMB  and  other  agencies  for  the  FMSS 
multiple  award  schedule  technical 
review  process.  OMB  will  issue  and 
maintain  such  guidance  separately  after 
appropriate  discussions  with  the  parties 
involved. 

The  Small  Agency  Council 
commented  that  more  guidance  is 
needed  for  agencies  not  included  in  the 
Chief  Financial  Officers  Act.  Specific 
needs  were  not  identified  but  OMB  is 
committed  to  providing  additional 
guidance  needed  for  the  small  agencies 
and  will  issue  supplemental  guidance  as 
necessary. 

Comments  Not  Accepted:  Two 
agencies  commented  that  "grace 
periods"  should  be  allowed  for  meeting 
the  requirements  of  the  Circular.  OMB 
does  not  feel  this  is  necessary  as  this 
Circular  is  not  modifying  basic  financial 
management  policy.  Many  comments 
received  stated  that  certain 
requirements  of  the  Circular  should  be 
implemented  as  systems  become 
obsolete  and  need  replacement.  OMB 
believes  that  agendas  should  begin  to 
plan  for  implementation  of  the 
requirements  of  this  revision  now.  The 
Federal  government  currently  operates 
systems  that  are  10.  20  or  in  some  cases 
close  to  30  years  old.  Therefore, 
awaiting  replacement  of  obsolete 
systems  could  delay  desperately  needed 
financial  system  improvements. 

Two  agencies  commented  that  the 
Circular  should  include  requirements  of 
the  FMFIA  process  and  Information 
Resources  Management  (IRM) 
responsibilities  as  they  relate  to 
financial  management  systems.  One  of 
the  objectives  of  this  revision  is  to 
eliminate  or  at  least  reduce  redundant 
or  overlapping  guidance.  Therefore, 
such  requirements  and  responsibilities 
are  properly  reflected  in  Circulars  A- 
123  and  A-130. 

One  private  firm  commented  on  the 
description  of  an  integrated  financial 
management  system,  stating  that  "it 
does  not  clearly  state  that  agencies  are 
required  to  implement  a  single. 


integrated  data  base,  where  technically 
feasible,  to  achieve  systems 
integration."  OMB  ^Is  that 
implementing  a  single,  integrated 
financial  management  system  does  not 
necessarily  require  the  implementation 
of  a  single,  integrated  data  base. 
Therefore,  the  requirements  included  in 
this  Circular  are  believed  appropriate, 
given  the  complexity  and  (hversity  of 
the  Federal  Government  operations. 

Several  agencies  commented  on  the 
absence  of  references  to  requirements  of 
the  Comptroller  General  in  the  Qrcular. 
The  Director  of  OMB  and  the 
Comptroller  General  work  cooperatively 
to  develop  principles,  standards,  and 
related  reiquirements,  which  are 
incorporated  in  the  Core  Financial 
System  Requirements  and  other 
documents  referenced  in  this  revision. 

One  Federal  agency  commented  that 
some  of  the  practices  outlined  under 
Section  8,  Financial  Management 
System  Improvements,  may  be 
unnecessarily  restrictive  and  duplicate 
practices  under  standard  system 
development  life  cycle  (SDLC) 
methodologies  required  of  all  systems. 
OMB  feels  these  practices  are  significant 
and  should  be  included  in  this  revision 
to  emphasize  their  importance. 

One  private  firm  commented  that 
duplicative  entry  of  transactions  should 
never  be  permitted.  OMB  recognizes 
that  there  may  be  a  few  isolateid 
situations,  such  as  where  extremely  low 
transaction  volumes  are  involved,  where 
it  may  not  be  cost-effective  to  design 
and  operate  systems  with  complex 
electronic  interfaces  to  avoid 
duplicative  transaction  entry.  The 
Circular,  therefore,  requires  that 
unnecessary  duphcative  entry  be 
avoided  where  the  benefit  does  not 
justify  the  cost. 

One  agency  commented  that  "the 
common  data  element  standard 
requirement  for  storage  could  be 
extremely  costly  for  some  bureaus"  and 
suggested  wording  to  allow  bureaus 
with  existing  systems  to  maintain  the 
database  and  applications  environment 
which  best  supports  its  mission,  as  long 
as  it  meets  the  common  data  element 
reporting  requirements.  OMB's  position 
is  that  common  agencywide  data 
elements  should  be  maintained  and  that 
they  should  be  incorporated  in  the 
agency's  financial  management  systems 
to  be  used  for  collection,  storage  and 
retrieval  of  financial  management  to 
eliminate  inconsistency  in  agency 
financial  information.  Comments  were 
also  received  as  to  the  need  for 
govemmentwide  standard  data  elements 
on  which  departmental  elements  would 
be  based.  OMB  recognizes  that 
govemmentwide  data  elements  should 


be  established  and  plans  to  pursue  such 
efforts  in  the  future. 

Some  comments  expressed  conoem 
that  requirements  for  using  "off-the- 
sheir'  software  packages  could  prevent 
agencies  from  obtaining  systems 
developed  and  in  use  in  the  Federal 
government  from  other  Federal 
agencies.  OMB  provides  guidance  in 
Section  8f  of  this  revision  for  transfer 
of  agency  financial  management 
software. 


Philipl 

Deputy  Dinctor  foe  Management.  Office  of 
Management  and  Budget. 

Qrcular  No.  A-1 27— Revised  Transmittal 
Memorandum  No.  1 

To  the  Heads  of  Executive  Departments 

and  Establishments. 
Subject:  Financial  Management 
Systems. 

Circular  No.  A-1 27  prescribes 
policies  and  standards  for  executive 
departments  and  agencies  to  follow  in 
developing,  operating,  evaluating,  and 
reporting  on  financial  management 
systems.  This  Transmittal  Memorandum 
contains  updated  guidance  which 
eliminates  unnecessary  overlap  between 
Circular  No.  A-127  and  Qrcular  A-123. 
"Internal  Control  Systems";  eliminates 
unnecessary  overlap  between  Qrcular 
No.  A-127  and  with  Circular  A-130, 
"Management  of  Federal  Information 
Resources";  clarifies  terminology  and 
definitions;  updates  the  Circular  for 
statutory'  and  policy  changes;  clarifies 
certain  agency  responsibilities;  and 
eliminates  outdated  guidance. 

This  Circular  replaces  and  rescinds 
OMB  Circular  No.  A-127  dated 
December  19, 1984.  This  Circular  also 
rescinds  OMB  memorandum  M-A5-10, 
"Financial  Management  and  Accounting 
Objectives"  and  M-85-16,  "Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems." 
Leon  E.  Panetta. 
Director. 

1.  Purpose.  OMB  Circular  No.  A-127 
(hereafter  referred  to  as  Circular  A-127) 
prescribes  poUdes  and  standards  for 
executive  departments  and  agencies  to 
follow  in  developing,  operating, 
evaluating,  and  reporting  on  finandal 
management  systems. 

2.  Hescission.  This  Qrcular  replaces 
and  rescinds  Circular  A-127  dated 
December  19, 1984.  This  Circular  also 
rescinds  OMB  memorandum  M-85-10, 
"Finandal  Management  and  Accounting 
Objectives"  and  M-85-16,  "Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems." 

3.  Authorities.  This  Circular  is  issued 
pursuant  to  the  Chief  Finandal  Officers 
Ad  (CFOs  Ad)  of  1990,  Pub.  L.  101-576 
and  the  Federal  Managers'  Finandal 
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Integrity  Act  of  1982,  Pub.  L.  97-255  (31 
U.S.C  3512  et  seq);  and  31  U.S.C 
chapter  11. 

4.  Applicability  and  Scopa. 

a.  The  policies  in  this  Circular  apply 
to  the  financial  management  systems  of 
all  agencies  as  defined  in  section  5  of 
this  Circular.  Agencies  not  included  in 
the  CFOs  Act  are  exempted  from  certain 
requirements  as  noted  in  section  9  of 
this  Circular. 

b.  The  policies  contained  in  OMB 
Circular  No.  A-130.  "Management  of 
Federal  Information  Resources" 
(hereafter  referred  to  as  Circular  A-130) 
govern  agency  management  of 
information  systems.  The  policies 
contained  in  Circular  A-130  apply  to  all 
agency  information  resoxirces,  induding 
financial  management  systems  as 
defined  in  this  Qrcular. 

c.  The  policies  and  procedures 
contained  in  OMB  Circular  No.  A-123. 
"Internal  Control  Systems,"  (hereafter 
referred  to  as  Circular  A-123)  govern 
executive  departments  and  agencies  in 
establishing,  maintaining,  evaluating, 
improving,  and  reporting  on  internal 
controls  in  their  program  and 
administrative  activities.  Policies  and 
references  pertaining  to  internal 
controls  contained  in  this  Circular  serve 
to  amplify  policies  contained  in  Circular 
A-123  or  highlight  requirements  imique 
to  financial  management  systems. 

5.  Definitions.  For  the  purposes  of  this 
Qrcxilar,  the  following  definitions 
apply: 

The  term  "agency"  means  any 
executive  department,  military 
department,  independent  agency, 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government. 

The  term  "information  system"  means 
the  organized  collection,  processing, 
transmission,  and  dissemination  of 
informatirai  in  acc(»tianc8  with  defined 
procedures,  whether  automated  or 
manual.  Information  systems  include 
non-financial,  financial,  and  mixed 
systems  as  defined  in  this  Circular. 

The  term  "financial  system"  means  an 
information  system,  comprised  of  one  or 
man  applications,  that  is  used  for  any 
of  the  following:  { 

—Collecting,  processing,  maintaining,  * 

transmitting,  and  reporting  data  about 

financial  events; 
— Supporting  financial  planning  or 

budgeting  activities; 
—Accumulating  and  reporting  cost 

information;  or 
— Supporting  the  preparation  of 

financial  statements. 

A  financial  system  supports  the 
financial  functions  required  to  track 


financial  events,  provide  financial 
information  significant  to  the  financial 
management  of  the  agency,  and/or 
required  for  the  preparation  of  financial 
statements. 

A  financial  system  encompasses 
automated  and  manual  processes, 
procedures,  controls,  data,  hardware, 
software,  and  support  personnel 
dedicated  to  the  operation  and 
maintenance  of  system  functions.  A 
financial  system  may  include  multiple 
appUcations  that  are  integrated  through 
a  common  database  or  are  electronically 
interfaced,  as  necessary,  to  meet  defined 
data  and  processing  requirements. 

The  term  "non-finandal  system" 
means  an  information  system  that 
supports  non-finandal  functions  of  the 
Federal  government  or  components 
thereof  and  any  finandal  data  included 
in  the  system  are  insignificant  to  agency 
financial  management  and/or  not 
required  for  the  preparation  of  finandal 
statements. 

The  term  "mixed  system"  means  an 
information  system  that  supports  both 
finandal  and  non- financial  functions  of 
the  Federal  government  or  components 
thereof. 

The  term  "finandal  management 
systems"  means  the  finandal  systems 
and  the  finandal  portions  of  mixed 
systems  necessary  to  support  finandal 
management. 

The  term  "single,  integrated  finandal 
management  system"  means  a  \mified 
set  of  finandal  systems  and  the 
financial  portions  of  mixed  systems 
encompassing  the  software,  hardware, 
personnel,  processes  (manual  and 
automated),  procedures,  controls  and 
data  necessary  to  carry  out  finandal 
management  functions,  manage 
financial  operations  of  the  agency  and 
report  on  tne  agency's  finandal  status  to 
central  agendes.  Congress  and  the 
public.  Unified  means  that  the  systems 
are  planned  for  and  managed  together, 
operated  in  an  integrated  fashion,  and 
linked  together  electronically  in  an 
effident  and  effective  maimer  to 
provide  agency-wide  finandal  system 
support  necessary  to  carry  out  the 
agency's  mission  and  support  the 
agency's  financial  management  needs. 

The  term  "application  (financial  or 
mixed  system)"  means  a  group  of 
interrelated  components  of  finandal  or 
mixed  systems  which  supports  one  or 
more  functions  and  has  the  following 
characteristics: 

— A  common  data  base. 
—Common  data  element  definitions. 
— Standardized  processing  for  similar 

types  of  transactions. 
— Common  version  control  over 

software. 


The  tain  "finandal  event"  means  any 
occurrence  having  finandal 
conseouences  to  the  Federal  government 
related  to  the  receipt  of  appropriations 
or  other  financial  resources;  acquisition 
of  goods  or  services;  payments  or 
collections:  recognition  of  guarantees, 
benefits  to  be  provided,  or  other 
potential  liabilities;  or  other  reportable 
financial  adivities. 

The  term  "work  process"  means  a 
series  of  activities  operating  together  to 
achieve  an  end  m  desired  result 
(mission,  goal  ot  objective).  A  work 
process  is  a  woricflow  or  series  of  steps 
necessary  for  the  initiation,  tracking  and 
delivery  of  services  or  outputs.  The 
process  reflects  how  resources  are 
managed  to  deliver  the  services  or 
outputs  and  may  cut  across  existing  or 
future  organizational  boxmdaries. 

6.  Policy.  Finandal  management  in 
the  Federal  government  requires 
accountability  of  finandal  and  program 
managers  for  finandal  results  of  actions 
taken,  control  over  the  Federal 
government's  finandal  resources  and 
protection  of  Federal  assets.  To  enable 
these  requirements  to  be  met,  finandal 
management  systems  must  be  in  place 
to  process  and  record  finandal  events 
efrectively  and  effidently.  and  to 
provide  complete.  timeW.  reliable  and 
consistent  inronnation  for  dedsion 
makers  and  the  public. 

The  Federal  government's  finandal 
management  system  policy  is  to 
estabush  government-wide  finandal 
systems  and  comnatible  agency  systems, 
with  standardized  information  and 
electronic  data  exchange  between 
central  management  agency  and 
individual  operating  agency  systems,  to 
meet  the  requirements  of  good  finandal 
management.  These  systems  shall 
provide  complete,  reliable,  consistent, 
timely  and  useful  finandal  management 
infionnation  aa  Federal  government 
operations  to  enable  central 
management  agendes.  individual 
operating  agendes.  divisions,  bureaus 
and  other  subunits  to  carry  out  their 
fidudary  responsibilities;  deter  fraud, 
waste,  and  abuse  of  Federal  government 
resources;  and  facilitate  eCfident  and 
effiactive  deUvery  of  programs  through 
relating  financial  consequences  to 
program  performance. 

In  support  of  this  objective,  each 
agency  wall  establish  and  maintain  a 
single,  integrated  finandal  management 
system  that  complies  with: 
— ^Applicable  accounting  prindples, 

standards,  and  relatedrequirements 

as  defined  by  OMB  and  the 

Department  of  the  Treasury; 
— Internal  ctmtrol  standards  as  defined 

in  Circular  A-123  and/or  successor 

documents: 
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— Information  resource  management 
policy  as  defined  in  Circular  A-130 
and/or  successor  documents;  and 

— Operating  policies  and  related 
requirements  prescribed  by  0M6,  the 
Department  of  the  Treasury  and  the 
agency. 

An  agency's  single,  integrated 
financial  management  system  shall 
comply  with  the  characteristics  outlined 
in  section  7  of  this  Circular. 

7.  Financial  Management  System 
Requirements.  Agency  financial 
management  systems  shall  comply  with 
the  following  requirements: 

a.  Agency-wide  Financial  Information 
Classification  Structure.  The  design  of 
the  financial  management  systems  shall 
reflect  an  agency-wide  financial 
information  classification  structure  that 
is  consistent  with  the  U.S.  Government 
Standard  General  Ledger,  provides  for 
tracking  of  specific  program 
expenditures,  and  covers  financial  and 
financially  related  information.  This 
structure  will  minimize  data 
redundancy,  ensure  that  consistent 
information  is  collected  for  similar 
transactions  throughout  the  agency, 
encourage  consistent  formats  for 
entering  data  directly  into  the  financial 
management  systems,  and  ensure  that 
consistent  information  is  readily 
available  and  provided  to  internal 
managers  at  all  levels  within  the 
organization.  Financial  management 
systems'  designs  shall  support  agency 
budget,  accounting  and  financial 
management  reporting  processes  by 
providing  consistent  information  for 
budget  formulation,  budget  execution, 
programmatic  and  financial 
management,  performance  measurement 
and  financial  statement  preparation. 

b.  Integrated  Financial  Management 
Systems.  Financial  management  systems 
shall  be  designed  to  provide  for  eflfective 
and  efficient  interrelationships  between 
software,  hardware,  personnel, 
procedures.  controU,  and  data 
contained  within  the  systems.  In  doing 
so.  they  shall  have  the  following 
characteristics: 

— Common  Data  Elements.  Standard 
data  classifications  (definitions  and 
formats)  shall  be  established  and  used 
for  recording  financial  events. 
Common  data  elements  shall  be  used 
to  meet  reporting  requirements  and,  to 
the  extent  possible,  used  throughout 
the  agency  for  collection,  storage  and 
retrieval  of  financial  information. 
Govemment-%vide  information 
standards  (e.g..  the  U.S.  Government 
Standard  General  Ledger)  and  other 
extenial  reporting  requirements  shall 
be  incorporated  into  the  agency's 


standard  data  classification 
requirements. 
— Common  Transaction  Processing. 
Common  processes  shall  be  used  for 
processing  similar  kinds  of 
transactions  throughout  the  system  to 
enable  these  transaqtions  to  be 
reported  in  a  consistent  manner. 
— Consistent  Internal  Controls.  Internal 
controls  over  data  entry,  transaction 
processing  and  reporting  shall  be 
applied  consistently  throiighout  the 
system  to  ensure  the  validity  of 
information  and  protection  of  Federal 
government  resources. 
—Efficient  Transaction  Entry.  Financial 
system  designs  shall  eliminate 
unnecessary  duplication  of 
transaction  entry.  Wherever 
appropriate,  data  needed  by  the 
svstems  to  support  financial  functions 
shall  be  entered  only  once  and  other 
parts  of  the  system  shall  be  updated 
through  electronic  means  consistent 
with  die  timing  requirements  of 
normal  businMs/transaction  cycles, 
c.  Application  of  the  U.S.  Government 
Standard  General  Ledger  at  the 
Transaction  Level.  Financial  events 
shall  be  recorded  by  agencies 
throughout  the  financial  management 
system  applying  the  requirements  of  the 
U.S.  Government  Standard  General 
Ledger  (SGL)  at  the  transaction  level. 
Application  of  the  SGL  at  the 
transaction  level  means  that  the 
financial  management  systems  will 
process  transactions  following  the 
definitions  and  defined  uses  of  the 
general  ledger  accotmts  as  described  in 
the  SGL  Compliance  with  this  standard 
requires: 

— Data  in  Financial  Reports  Consistent 
with  the  SGL  Reports  produced  by 
the  systems  that  provide  financial 
information,  whether  used  internally 
or  externally,  shall  provide  fiinandal 
data  that  can  be  traced  directly  to  the 
SGL  accounts. 
— Transactions  Recorded  Consistent 
with  SGL  Rules.  The  criteria  (e.g., 
timing,  processing  rules/conditions) 
for  recording  financial  events  in  all 
financial  management  systems  shall 
be  consistent  with  accoimting 
transaction  definitions  and  processing 
rules  defined  in  the  SGL. 
— Supporting  Transaction  Detail  for 
SGL  Accounts  Readily  Available. 
Transaction  detail  supporting  SGL 
accounts  shall  be  available  in  the 
financial  management  systems  and 
directly  traceable  to  specific  SCL 
accoimt  codes. 

Agencies  may  supplement  their 
appUcation  of  the  SGL  to  meet  agency 
specific  information  requirements  in 
accordance  ««rith  guidance  provided  in 


the  U.S.  Government  Standard  General 
Ledger  supplement  to  the  Treasury 
Financial  Manual. 

d.  Federal  Accounting  Standards. 
Agency  financial  management  systems 
shall  maintain  accounting  data  to  permit 
reporting  in  accordance  with  accounting 
standards  recommended  by  the  Federal 
Accoimting  Standards  Advisory  Board 
(FASAB)  and  issued  by  the  Director  of 
OMB,  and  reporting  requirements 
issued  by  the  Director  of  OMB  and/or 
the  Secretary  of  the  Treasury.  Where  no 
accounting  standards  have  be«i 
recommended  by  FASAB  and  issued  by 
the  Director  of  OMB,  the  systems  shall 
maintain  data  in  accordance  with  the 
applicable  accounting  standards  used  by 
the  agency  for  preparation  of  its 
financial  statements.  Agency  financial 
management  systems  shall  be  designed 
flexibly  to  adapt  to  changes  in 
accounting  standards. 

e.  Financial  Reporting.  The  aeency  - 
financial  management  system  shall  meet 
the  following  agency  reporting 
requirements: 

— Agency  Financial  Management 
Reporting.  The  agency  financial 
management  system  shall  be  able  to 
provide  financial  information  in  a 
timely  and  useful  fashion  to  (1) 
support  management's  fiduciary  role; 
(2)  support  the  legal,  regulatory  and 
other  special  management 
requirements  of  the  agency;  (3) 
support  budget  formulation  and 
execution  functions;  (4)  support  fiscal 
management  of  program  delivery  and 
program  decision  making,  (5)  comply 
with  internal  and  external  reporting 
requirements,  including,  as  necessary, 
the  requirements  for  financial 
statements  prepared  in  accordance 
with  the  fionn  and  content  prescribed 
by  OMB  and  reporting  requirements 
prescribed  by  Treasury:  and  (6) 
monitor  the  financial  management 
system  to  ensure  the  integrity  of 
financial  data. 

— Performance  Measures.  Agency 
financial  management  systems  shall 
be  able  to  capture  and  produce 
financial  information  required  to 
measure  program  performance, 
financial  performance,  and  financial 
management  performance  as  needed 
to  support  budgeting,  program 
management  and  financial  statement 
presentation.  As  new  performance 
measures  are  established,  agencies 
shall  incorporate  the  necessary 
information  and  reporting 
requirements,  as  appropriate  and 
fiaasible,  into  their  financial 
management  systems. 

f.  Budget  Reporting.  Agency  financial 
management  systems  shall  enable  ^e 
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agBoqr  to  prepara,  executa  and  report  on 
tha  agancy't  budget  in  accordance  with 
the  requirementa  of  0MB  Circular  No. 
A-11  QPraparation  and  Submisaion  of 
Budget  Eatimatea),  0MB  Oicular  No.  A- 
34  (Instructions  on  Budaet  Execution) 
and  other  circulars  and  oulletins  issued 
by  the  OfBce  of  Managmnent  and 
Budget. 

g.  Functiono/  Requirements.  Agency 
financial  management  svstama  shall 
conform  to  existing  applicable 
functional  requirements  for  the  deaign. 
development,  operation,  and 
maintenance  of  financial  managemMit 
sjratems.  Functional  requirements  are 
defined  in  a  series  of  pubbcations 
entitled  Federal  Financial  Management 
Systems  Requirements  issued  by  tha 
Joint  Finandal  Management 
Improvement  Program  QFMIP). 
Aoditional  functional  requirements  may 
be  established  throxigh  OMB  circulars 
and  bulletins  and  the  Treasury 
Financial  ManuaL  Agencies  are 
expected  to  implement  expeditiously 
new  functional  requirements  as  they  are 
established  and/or  made  effiactiva. 

h.  Computer  Security  Act 
Reauirements.  Agencies  shall  plan  for 
ana  incorporate  aecurity  controls  in 
accordance  with  the  Computer  Security 
Act  of  1987  and  Circular  A-130  for 
those  financial  management  systems 
that  contain  "sensitive  information"  as 
defined  by  the  Computer  Security  Act. 

i.  Documentofjon.  Agency  financial 
management  systems  and  processing 
instructions  shall  be  clearly 
documented  in  hard  copy  or 
electronically  in  accordance  with  (a)  the 
requirements  contained  in  the  Federal 
Financial  Management  Systems 
Requirements  documents  published  by 
JFMIP  or  (b)  other  applicable 
requirements.  All  documentation 
(software,  system,  operations,  user 
manuals,  operating  procedurea,  etc.) 
shall  be  kept  up4(^date  and  be  reedily 
available  for  examination.  System  user 
documentation  shall  be  in  sufficient 
detail  to  permit  a  person, 
knofwledga^le  of  the  agency's  programs 
and  of  systems  generally,  to  obtain  a 
comprehensive  understanding  of  the 
entire  operation  of  eadb  system. 
Technical  systems  documentation  such 
as  reqoiiements  documents,  systems 
specifications  and  operating 
instructi(ms  shall  be  adequ^e  to  enable 
technical  personnel  to  operate  the 
system  in  an  affactive  ami  efficient 
manner. 

j.  Intanai  ConCraJk  The  financial 
managamant  syatama  shall  include  a 
system  of  intanial  oontrob  that  ensure 
raaouroe  use  is  coaaialent  with  h%rs, 
WMnhttona.  and  poUdaa;  waonicaa  are 
laragnaRlad  apinst  waata,  loas.  and 


misuse;  and  raliable  data  are  obtained, 
maintained,  and  disclosed  in  reports. 
Appropriate  internal  controls  shall  be 
applied  to  all  system  inputs,  processing, 
and  outputs.  Such  system  related 
controls  form  a  portion  of  the 
management  control  str\icture  required 
by  Circular  A-123. 

k.  Training  and  User  Support 
Adequate  training  and  appropriate  user 
supp<nt  shall  be  provideid  to  the  users 
of  the  fiiumdal  management  systems, 
based  on  the  level.  rBsponsti>iUty  and 
rolea  of  individual  users,  to  enable  the 
users  of  the  systems  at  all  levels  to 
understand,  operate  and  maintain  the 
system. 

1.  Maintenance.  On-going 
maintenance  of  the  financial 
management  systems  shall  be  performed 
to  enable  the  systems  to  continue  to 
operate  in  an  efiiactive  and  efficient 
manner.  The  agency  shall  periodically 
evaluate  how  effectively  and  efficiently 
the  financial  management  systems 
support  the  agency's  changing  business 
practices  and  make  appropriate 
modifications. 

8.  Financial  Management  System 
Improvements.  In  improving  financial 
management  systems,  agendes  shall 
follow  the  information  technology 
management  policies  presented  in 
Qrcular  A-130.  In  addition,  agrades 
shall  comply  with  the  following  policies 
in  designing,  developing,  implementing, 
operating  and  maintaining  finandal 
management  systems: 

a.  Improvement  in  Agency  Work 
Processes.  Designs  for  finandal  systems 
and  mixed  systems  shall  be  based  on  the 
finandal  and  programmatic  information 
and  processing  needs  of  the  agency.  As 
part  of  any  finandal  management 
system  design  effort,  agendea  are  to 
analyze  how  system  improvements,  new 
technology  supporting  nnandal 
management  systems,  and  modificatians 
to  work  processes  can  together  enhance 
agency  operations  and  improve  program 
and  finandal  management.  The 
reassessment  of  information  and 
processing  needs  shall  be  an  integral 
part  of  the  determination  of  sjrstem's 
requirements.  Process  redesi^  riiall  be 
considered  an  essential  step  towards 
meeting  user  needs  in  program 
management,  finandal  management, 
and  budgeting.  Concurrent  vrith 
developing  and  implementing 
integrated  finandal  management 
systems,  agendes  shall  consider 
program  operations,  roles  and 
respKonsibilities.  and  polides/pnctloBS 
to  identify  related  changes  necessary  to 
fodlitate  finandal  managamant  systams 
operational  efficiency  and  eflectivaBass. 

h.  Cost  S^feetne  and  ^fidtnt 
DetdopmetttQud  Operikm  cf 


Financial  Management  Systems. 
Finandal  managamant  system 
development  and  implementation 
efforts  shall  seek  cost  effective  and 
effident  solutions  as  required  by 
Circular  A-130.  A  custom  software 
development  approach  for  finandal 
management  systems  shall  be  used  as  a 
last  resort  and  only  after  consideration 
of  all  appropriate  software  options, 
induding  the  following: 
— Use  of  the  agency's  existing  system 

with  enhancements/upgrades, 
— Use  of  another  system  within  the 

department/agency, 
— Use  of  an  existing  system  at  another 

department/agency, 
— Use  of  a  commerdeJ  "off-the-shelf' 

software  package, 
— ^Use  of  a  ^stem  under  development  at 

another  department,  or 
— Use  of  a  private  vendor's  service. 

The  cost  effectiveness  of  developing 
custom  software  shall  be  clear  and 
documented  in  a  boiefit/cost  analysis 
that  includes  the  justification  of  the 
unique  nature  of  the  system's  functions 
that  preclude  the  uae  of  alternative 
approaches.  This  analysis  shall  be  made 
available  to  OMB  for  review  upon 
request 

c.  Cross  or  Private  Servicing.  Cross 
servidng  of  financial  system  support, 
where  one  agency  or  a  division  within 
an  agency  provides  finandal 
management  software  aiMl  proceasing 
support  to  another  agency  or  divisi<m 
within  an  agency,  or  private  servicing 
through  commerdal  vendors  shall  ba 
used  whenever  feasible  and  cost 
effective,  as  a  solution  to  meet  Federal 
government  financial  management 
system  needs.  Agendes  providing  cross- 
servicing  support  shall  ensure  that 
systems  are  maintained  appropriately; 
faes  for  service  are  reaaoiuhle:  adequate 
conversion  support  is  provided; 
procedures,  training  and  documentation 
are  available  and  pedodic  servica 
reviews  are  conduded.  Small  agendes 
are  particularly  encouraged  to  use  croes- 
servidng  to  meet  fundamental  core 
financial  and  payroll/personnel 
processing  and  reporting  requirements. 

d.  Use  of  'Xfff-aw-Shdf"  Software. 
GSA  shall  maintahi  tha  Financial 
Management  System  Software  (FMSS) 
Multiple  Award  Schedule  for  vendors 
providijig  acoeplaUa  software  which 
meats  the  core  finandal  systam 
requiraments  as  d^nad  in  tha  Core 
Finandal  System  RamiireoMnts 
document  published  by  JFMIP  and  other 
applicable  accounting  prindples, 
standards,  and  related  requirements  as 
defined  by  OMB  fat  governmentwida 
use.  Such  software  packages  will  ba 
"benchmancad.**  as  appropriate,  by  an 
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independent  team  approved  by  the 
OMB  Office  of  Federal  Financial 
Management  (OFFM)  or  its  designee  to 
assure  the  software  complies  with  such 
requirements.  Periodic  recertification 
will  be  required  to  ensure  that  software 
continues  to  support  financial  system 
requirements. 

Agencies  replacing  software  to  meet 
core  financial  system  requirements  must 
use  "off-the-shelf  software  from  the 
GSA  FMSS  Multiple  Award  Schedule 
imless  a  waiver  is  granted  under  the 
Federal  Information  Resources 
Management  Regulations  (FIRMR). 
Agencies  obtaining  such  a  waiver  must 
ensure  the  system,  whether  resulting 
from  a  custom  software  development 
approach  or  from  software  existing 
within  or  external  to  the  agency,  is 
"benchmariced"  by  an  independent 
team  approved  by  OFFM  or  its  designee. 

Financial  management  system 
software  meeting  requirements  beyond 
the  scope  of  the  Core  Financial  System 
Requirements  document  may  also  be 
made  available  under  the  GSA  FMSS 
Multiple  Award  Schedule  as  agreed  to 
by  the  OFFM  or  its  designee. 

e.  Joint  Development  of  Software. 
Agencies  with  similar  financial 
management  functions,  after 
considering  "off-the-shelf  software 
solutions,  are  encouraged  to  undertake 
joint  development  efforts  by  pooling 
resources  and  developing  common 
approaches  for  meeting  similar  financial 
functions.  The  designs  for  jointly 
developed  software  shall  contain  the 
flexibility  and  other  features  needed  for 
transportability  of  the  system  to  other 
agencies  and/or  cross-servicing.  , 

f.  Transfer  of  Agency  Financial 
hfanagement  Software.  In  cases  where 
an  agency  determines  it  is  more  efficient 
and  effective  to  use  or  adopt  the 
software  of  another  agency  to  meet  its 
financial  management  system 
requirements,  the  agency  shall  ensure 
the  following: 

(1)  The  software  meets  the  financial 
management  system  requirements  in 
section  7  of  this  Circular. 

(2)  A  formal  written  agreement  on  the 
transfer  of  software  is  prepared  and 
approved  by  all  parties,  llie 
agreement  shall  cover  the  full  scope  of 
support  services  to  be  provided 
including  system  modifications. 
maintenance  and  related  costs; 

(3)  Any  necessary  support  requirements 
not  covered  in  the  agreement  shall  be 


provided  by  the  agency  and  such 
support,  including  implementation 
support  and  training,  shall  be 
assessed  and  determined  to  be 
adequate. 
(4)  An  ongoing  relationship  for 
determining  future  enhancements 
shall  be  established  between  the 
parties  involved. 

Any  compensation  arrangements  for 
the  transfer  of  the  software  shall 
conform  to  Circular  A-130  policies. 
9.  Assignment  of  Responsibilities. 
a.  Agency  Responsibilities.  Agencies 
shall  perform  the  financial  management 
system  responsibilities  prescribed  by 
legislation  referenced  in  Section  3 
"Authorities"  of  this  Qrcular.  In 
addition,  each  agency  shall  take  the 
following  actions: 

(1)  Develop  and  Maintain  an  Agency- 
wide  Inventory  of  Financial 
Management  Systems. 

Agencies  are  required  to  maintain  an 
inventory  of  existing  and  proposed 
financial  management  systems. 
Annually  CFOs  Act  agencies  will 
provide  OMB  with  financial 
management  system  information  in 
compliance  with  the  financial  system 
planning  guidance  issued  by  OMB  for 
the  Agency  CFO  5- Year  Financial 
Management  Plan.  Financial 
management  systems  shall  be  included 
in  the  agency  information  systems 
inventory  following  the  information 
system  inventory  policies  established  in 
OMB  Qrcular  A-130. 

(2)  Develop  and  Maintain  Agency- 
wide  Financial  Management  System 
Plans. 

Agencies  are  required  to  prepare 
annual  financial  management  systems 
plans.  These  plans  shall  be  developed  in 
accordance  with  OMB  guidance  issued 
annually.  Financial  management  system 
planning  guidance  for  CFOs  Act 
agencies  shall  be  included  in  the 
guidance  for  developing  CFO  Financial 
Management  5 -Year  Plans. 

The  financial  management  systems 
strategies  and  tactical  initiatives 
included  in  the  CFO  Financial 
Management  5 -Year  Plan  shall  be 
incorporated  into  the  agency's  five  year 
information  systems  plan  prepared  in 
compliance  with  Circular  A-130. 

Agencies  not  covered  by  the  CFOs  Act 
shall  prepare  plans  following  the  CFO 
Financial  Management  5-Year  Plan 
guidance  but  are  not  required  to  submit 


the  plans  to  OMB.  Financial 
management  svstem  plans  shall  be  an 
integral  part  of  the  agency's  overall 
planning  process  and  updated  for 
significant  events  that  result  in  material 
changes  to  the  plan  as  they  occxir. 

(3)  Review  of  Agency  Financial 
Management  Systems. 

Each  agency  shall  ensure  appropriate 
reviews  are  conducted  of  its  financial 
management  systems.  The  results  of 
these  reviews  shall  be  considered  when 
developing  financial  management 
systems  plans.  OMB  encourages 
agencies  to  coordinate  and,  where 
appropriate,  combine  required  reviews. 
R(9vlews  must  comply  with  policies  for 
(1)  reviews  of  internal  controls 
imdertaken  and  reported  on  in 
accordance  with  the  guidance  issued  by 
OMB  for  compliance  with  the 
requirements  of  the  Federal  Managen' 
Financial  Integrity  Act  (FMFIA)  and 
Circular  A-123,  (2)  reviews  of 
conformance  of  financial  management 
systems  with  the  principles,  standards 
and  related  requirements  in  Section  7  of 
this  Qrcular  undertaken  in  accordance 
with  the  guidance  issued  by  OMB  for 
compliance  with  requirements  of  the 
FMFIA.  and  (3)  reviews  of  systems  and 
security  as  required  under  provisions  of 
QrculM  A-130. 

(4)  Develop  and  Maintain  Agency 
Financial  Management  System 
Directives. 

Agencies  shall  issue,  update,  and 
maintain  agency-wide  financial 
management  system  directives  to  reflect 
policies  defined  in  this  Circular. 

b.  GSA  Responsibilities.  GSA  it 
responfible  for  maintaining  the  FMSS 
Multiple  Awafd  Schedule  for  Federal 
financial  management  software  and 
related  services  in  accordance  with 
guidance  provided  by  OMB. 

10.  Information  Contact.  All  questions 
or  inquiries  should  be  addressed  to  the 
Office  of  Federal  Financial 
Management,  Federal  Financial  Systems 
Branch,  telephone  number  202/395- 
6903. 

11.  Review  Date.  This  Qrcular  shall 
be  reviewed  three  years  from  the  date  of 
issuance  to  ascertain  its  effectiveness. 

12.  Effective  Date.  This  Qrcular  is 
effective  July  23, 1993. 

(PR  Doc.  93-18181  Filed  7-29-93: 8:45  am) 
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DEPARTMEHT  OF  THE  INTERIOR 

I 
Bureau  of  Indian  Affairs 

Intagration  of  Employment,  Training 
and  Related  Services  Provided  by 
Indtan  Tribes  | 

AGENCY:  Bureau  of  Indian  Affoirs, 

Interior. 

ACTION:  Program  announcement. 

SUMMARY:  Public  Law  102-477 
authorizes  the  integration  of 
employment,  training  and  related 
services  provided  by  Indian  tribes.  A 
Memorandum  of  Understanding  among 
the  Department  of  the  Interior, 
Department  of  Health  and  Human 
Services  and  the  Department  of  Labor  is 
being  developed  which  provides  for  the 


implementation  of  the  Act.  Tribes  will 
be  afforded  the  opportunity  to 
demonstrate  how  Indian  tribes  can 
integrate  these  services  in  order  to 
improve  the  effectiveness  of  those 
services,  reduce  joblessness  and  serve 
tribally-determined  goals.  This  program 
announcement  invites  tribes,  by  tribal 
resolution,  to  apply  for  participation  in 
the  demonstration  project  beginning 
October  1, 1993.  Tribes  submitting 
resolutions  will  receive  guidance  in 
preparing  tribal  proposals. 

DATES:  Tribal  resolutions  for 
participation  may  be  submitted  at  any 
time.  However,  for  partici{>ation 
beginning  October  1, 1993.  tribal 
resolutions  should  be  submitted  within 
30  days  from  the  date  of  this  notice 
being  published  in  the  Federal  Register. 


ADDRESSES:  Tribal  resolution,  must  be 
submitted  to:  Division  of  )ob  Placement 
and  Training,  Office  of  Economic 
Development,  Bureau  of  Indian  Affairs. 
1849  C.  Street  NW.,  Washington,  DC 
20240  Mail  Stop  2528/B-MlB. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Lynn  Forcia,  Chief,  Division  of  Job 
Placement  and  Training  (202)  208-2570. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  102-477,  "Indian  Employment, 
Training  and  Related  Services 
Demonstration  Act  of  1992." 

Dated:  July  23. 1993. 
Roa  Eden, 

Assistant  Secretary-Indian  Affairs. 
IFR  Doc.  93-18225  Filed  7-29-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  motX  of  which 
are  iceyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Agrieultuivl  Mariwting  S«rvic« 

7  CFR  Part  1211 
(FV-93-702I 
RIN  0581-AA50 

P«can  Promotion  and  Reaearcli  Plan; 
Tamporary  Suapanaion  of  Lata 
Paymant  Chargaa  and  Intarast 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule;  suspension  of 

rule. 

SUMMAftY:  This  interim  final  rule 
suspends  the  paragraph  of  the  Pecan 
Promotion  and  Research  Plan  (Plan) 
which  requires  the  Pecan  Marketing 
Board  (Board)  to  levy  late  payment 
charges  and  interest  on  late  assessment 
payments.  This  action  will  allow  the 
Board  to  cease  levying  late  charges  and 
interest  on  past  due  assessments 
remitted  by  first  handlere  ai)d  grower- 
shellera  during  the  remainder  of  the 
1992-93  season  and  refund  late  charges 
and  interest  which  have  been  collected 
earlier  in  the  1992-93  season.  This 
action  was  recommended  by  the  Board 
and  is  needed  to  provide  time  for  first 
handlere  and  grower-shellera  to  comply 
with  this  new  program's  regulations 
during  the  program's  initial  year  of 
operation. 

DATES:  The  suspension  is  effective  from 
September  1. 1992  through  October  31. 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Arthur  Pease,  Research  and  Promotion 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  P.O.  Box  96456.  room 
2535-S.  Washington.  DC  20090-6456. 
telephone  (202)  720-6930. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Pecan  Promotion  and  Research  Plan  (7 
CFR  part  1211).  The  Plan  is  effective 


pursuant  to  the  Pecan  Promotion  and 
Research  Act  of  1990  (Act)  (7  U.S.C 
6001  et  seq.). 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agricult\ire  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  "non-major"  rule. 

Civil  lustice  Refionn 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778. 
Civil  Justice  Reform.  It  is  intended  to 
suspend  late  payment  charges  and 
interest  for  the  period  September  1. 
1992.  through  October  31. 1993.  This 
interim  rule  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1913  of  the  Act,  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  a 
provision  of  such  plan  or  an  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Sucn 

Eerson  is  afforded  the  opportunity  for  a 
earing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  resides  or 
carries  on  business  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  is  filed  within 
20  days  after  the  date  of  entry  of  a  ruling 
by  the  Secretary. 

Regulatory  Flexibility  Act 

Pureuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  A^cultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  most  recent  available  censtis  of 
agricultural  producera  indicates  that 
over  21,000  farms  in  the  United  States 
reported  having  pecan  trees.  The 
majority  of  these  producera  are  subject 
to  the  provisions  under  the  Plan  and  are 


classified  as  small  businesses.  Produoen 
or  growen  engaged  in  the  production 
and  sale  of  pecans  are  subject  to 
assessments  under  the  Plan.  Small 
agricultural  producen  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  pecan  handlers, 
shellen.  grower-shellera.  and  importers, 
have  been  defined  as  those  havii^ 
annual  receipts  of  less  than  $3,500,000. 
There  are  approximately  2.000  pecan 
handlera.  115  shellen.  and  25  importen 
who  are  subject  to  the  provisions  of  the 
Plan,  the  majority  of  whom  are  also 
classified  as  small  entities. 

Under  the  Plan  first  handlera  and 
grower-shellera  are  responsible  for 
collecting  and  remitting  assessments  to 
the  Board,  reporting  their  handling  of 
pecans,  and  maintaining  records 
necessary  to  verify  their  reports. 
Importen  are  required  to  pay 
assessments  through  the  U.S.  Customs 
Service  at  the  time  the  pecans  are 
entered  or  withdrawn  for  consumption. 
Importera  are  also  required  to  submit 
monthly  reports  to  the  Board  covering 
imported  pecans.  Assessments  are  used 
by  the  Board  to  conduct  market  research 
and  promote  pecans. 

This  action  will  not  have  a  significant 
impact  on  growen  and  importen.  It  is 
likely  to  benefit  first  handlen  and 
grower-shellera  who  made  their 
assessment  payments  late  during  the 
1992-93  marketing  year. 

Suspension  of  Late  Payment  Chai^get 
and  Interest 

Sections  1910(c)(2)  of  the  Act  and 
§  1211.38(b)  of  the  Plan  authorize  the 
Board  to  recommend  to  the  Secretary 
such  rules  and  regulations  as  are 
necessary  to  effectuate  the  terms  and 
conditions  of  the  Plan. 

The  Board  has  recommended  the 
suspension  of  paragraph  (g)  of  $  1211.51 
of  the  Plan  for  the  period  from 
September  1, 1992,  through  October  31. 
1993.  The  Board  has  learned  that  some 
first  handlere  and  grower-shellen  are 
unfamiliar  with  the  provisions  of  the 
Plan  and  have  not  remitted  their 
assessments  in  a  timely  feshion.  These 
first  handlera  and  grower-shellera  have 
been  charged  late  fees  and  interest 
Some  of  these  individuals  have  paid  the 
charges  while  the  charges  are  still 
accruing  for  others. 
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The  Board  believes  that  the 
imposition  of  the  late  payment  charges 
and  interest  during  the  initial  year  of 
operation  of  the  program  does  not  serve 
the  intended  purpose  of  encouraging 
timely  peymoit  In  fact,  suspending 
these  charges  for  the  1992-93  season 
may  encourage  first  handlers  and 
grower-shellers  who  have  not  yet  paid 
their  assessments  to  do  so. 

Suspension  of  paragraph  (g)  of 
§  1211.51  of  the  Plan  permits  the  Board 
to  cease  levying  late  cnaiges  and  interest 
on  past  due  assessments  remitted  by 
first  handlers  and  gro%irer-sheUers  and  to 
refund  those  late  charges  and  interest 
which  have  been  collected  since 
September  1. 1992.  I 

This  suspension  is  intended  only  for 
the  designated  period  to  allow  first 
handlers  and  grower-shellers  of  pecans 
to  come  into  compliance  with  the  Plan's 
provisions  wdthout  accruing  late 
payment  charges  and  interest  cm  the  late 
remittance  of  assessments.  Late  payment 
charges  and  interest  applicable  to 
assessments  due  after  October  31, 1993. 
will  be  levied  in  accordance  with 
$1211.Sl(g]ofthePlan. 

The  Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  the  reasons  set  forth  herein,  the 
provisions  of  paragraph  (g)  of  $  1211.51 
are  suspended  for  the  period  btan 
September  1, 1992.  through  October  31. 
1993. 

After  consideration  of  all  relevant 
material,  it  is  found  that  the  Plan's 
provision  sub)ect  to  this  action  does  not 
tend  to  eSsctiiate  the  declared  pcdicy  of 
the  Act  and  is  suspended  fior  the  period 
provided  for  in  this  action. 

Pursuant  to  the  provisions  in  5  U.S.C 
553.  it  is  found  and  determined  that  it 
is  impracticable,  imnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminaiy  nodca  prior  to  putting  this 
rxile  into  enact  and  that  good  cause 
exists  for  not  postponing  the  efCactive 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  It  removes  an  economic 
burden  from  first  handlers  and  grower^ 
shellers:  (2)  it  encourages  first  handlers 
and  grower-shellers  to  comply  «vith 
timely  payment  of  assessments  in  the 
future:  (3)  it  imposes  no  additional 
requirements  on  the  pecan  industry;  and 
(4)  no  time  is  neededby  the  industry  to 
pntpara  for  this  action. 

Uc*  of  S«b)acts  la  7  CFR  Part  1211 

Administrative  practice  and 
procedure,  Advertiains.  Agricultural 
research,  hnports,  Maneting 
agreemeots.  Peoana,  ProBiotioii, 


Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preemble,  title  7  part  1211  is  amended 
by  suspending  paragraph  (g)  of 
§  1211.51  of  the  Flan  for  the  period  from 
September  1. 1992,  throufdi  October  31. 
1993. 

PART  1211-PECAN  PROMOTION  AND 
RESEARCH  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1211  is  revised  to  read  as  follows: 

AodMrily:  7  U.S.C  6001  at  $eq. 

11211.81(g)    [Suspended] 

2.  Paragraph  (g)  of  S  1211.51  is 
suspended  for  the  period  from 
September  1, 1992  through  October  31, 
1993. 

Dated:  July  28. 1993. 
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Assistant  Secntary,  Marksting  and  Inspection 

Services. 

(FR  Doc.  93-18342  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Admlniatrallon 

21CFRPart73 

Uating  of  Color  AddMvM  for  Coloring 
Contact  Lonaoo;  Poly(Hydroiy*thyl 
MethacrylataKJ-  RMCtlva  Rod  180 
Copolymar;  Confirmation  of  Effoctivt 
Data 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  March  25, 1993,  for  the 
final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  the  reaction  product  formed 
by  chemically  bonding  the  dye  CL 
Reactive  Red  180  (5-(lMnzoyfamino)-4- 
hydroxy-3-((l-sulfb-«-((2- 
(sulfooxv)ethyl)sulfonyl)-2- 
naphthalenyl)azo)-2,7- 
naphthalenedisulfonic  add,  tetiasodium 
salt!  (CAS  Reg.  No.  98114-32-0)  and  the 
poly(hydroxyethyl  methacrylate) 
copolymeric  lens  material  for  coloring 
contact  lenses. 

DATES:  Effective  date  confirmed:  Maidi 
25. 1993. 

FOR  FURTHER  MPOnMATlON  contact: 
Mitdiell  A.  CSieeseman,  Clenter  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Dnig  Administration. 
200  C  St  SW.,  Washington.  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Ragiatar  of  February  22. 1993 
(58  FR  9539),  FDA  amended  21  CFR 
73.3121  to  provide  for  the  safe  use  of  the 
reaction  product  formed  by  chemically 
bonding  the  dye  CI.  Reactive  Red  180 
[5-(benzoylam  ino)-4-hydroxy-3-((l- 
sulfo-6-((2-(siilfooxy)etiiyl)sulfonyl)-2' 
naphthalenyl)azo)-2,7* 
naphthalenedisulfonic  add.  tetrasodium 
salt]  (CAS  Reg.  No.  98114-32-0)  and  the 
poly(hydroxyethyl  methacrylate) 
copolymeric  lens  material  for  coloring 
contact  lenses. 

FDA  gave  interested  persona  until 
March  24. 1993,  to  file  obiections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  concludes  that  the  final  rule 
published  in  the  Federal  Register  of 
February  22. 1993.  should  be  confirmed. 

Uat  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs. 
Medical  devices. 

Therefore,  imder  the  Federal  Food. 
Ikug.  and  Cosmetic  Act  (sees.  201, 401, 
402, 403,  409.  501,  502,  505,  601,  602. 
701,  721  (21  U.S.Q  321.  341.  342.  343. 
348.  351, 352, 355, 361,  362,  371,  379e)) 
and  under  authority  delegated  to  the 
Conuniasioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  Uiat  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  February  22. 
1993.  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  efiiactive  March  25. 1993. 

Dated:  July  26, 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

IFR  Doc  93-18326  Filed  7-30-93;  8:45  am] 

21  CFR  Parte  820  and  824 

Animal  Drugs,  FSads,  and  Ralatad 
Products;  Butonata  Liquid, 
Dtehtorophanan'oluana  Capsulas, 
Salanlum  DlauMda  Shampoo 

AOENCY:  Food  and  Dnig  Administration. 
HHS. 

ACTION:  Fhial  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  ranove  thcwe 
portions  reflecting  approval  of  three 
new  animal  drug  appUcationa  (NADA'a) 
held  by  Zoecon  Corp.  One  NADA 
provioea  far  use  of  butcnate  liquid, 
another  for  dichlorophene/toluene 
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capsules,  and  the  third  for  selenium 
disulfide  shampoo.  In  a  nptice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  withdrawing 
approval  of  the  NADA's. 

EFFECTIVE  DATE:  August  12. 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mohammad  I.  Sharer,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville,  MD  20855,  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  withdrawing 
approval  of  NADA  41-587  for  Vet-Kern 
T-113  (butonate  liquid),  NADA  94-777 
for  Zodiac  3  in  1  Worm  Capsules 
(dichlorophene/toluene).  and  NADA 
103-434  for  Vet-Kem  Selenium 
Disulfide  Shampoo,  all  held  by  Zoecon 
Corp..  12200  Denton  Dr..  Dallas.  TX 
75234.  The  sponsor  reauested 
withdrawal  of  approval  of  the  NADA's. 
This  docimient  removes  21 CFR  520.240 
and  amends  21  CFR  520.580(b)(1)  and 
524.2101(c)  to  reflect  the  withdrawal  of 
approval  of  these  NADA's. 

List  of  SubjecU  in  21  CFR  Parte  520  and 

sa4 

Animal  drugs. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  520  and  524  are  amended  as 
follows: 

PART  52a-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Andiority:  Sec.  512  of  th«  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  36(ft>). 

1520240    [RMTWved] 

2.  Section  520.240  Butonate  liquid  is 
removed. 

1520.580    [AmwidMq 

3.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(1)  by  removing  "011536,". 

PART  524-OPHTHAUyilC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

4.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Aodiority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 


1524.2101    [Amended] 

5.  Section  524.2101  Selenium 
disulfide  suspension  is  amended  in 
paragraph  (c)  by  removing  "011536,". 

Dated:  July  26, 1993. 

Richard  H.Tesk«. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[PR  Doc.  93-18278  Filed  7-30-93;  8:45  am] 
BNiJNO  cooe  41M-ai-# 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminlttration 

National  Highway  Traffic  SafMy 
Admlnlatratlon 

23  CFR  Parta  1200. 1204,  and  1205 
[NHTSA  DocM  No.  93-65.  Nolioe  2) 
RIN  2127-AD55 

UnHonn  Procaduraa  for  Stata  Highway 
Safety  Programa 

agency:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Department  of 
Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  a  system 
of  uniform  procedures  governing 
approval,  implementation,  and 
management  of  State  highway  safaty 
programs.  It  implements  the 
Department's  rule  concerning  the 
administration  of  grants  with  State  and 
local  governments  as  it  applies  to 
highway  safety  programs,  updates  and 
codifies  existing  procedures,  and  deletes 
obsolete  provisions. 
EFFECTIVE  DATE:  September  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
In  NHTSA,  Adele  Derby,  Associate 
Administrator  for  Regional  Operations, 
202-366-2121;  John  Doni>ldson.  Office 
of  the  Chief  Counsel,  202-36&-1834.  In 
FHWA.  Mile  Plosky,  Office  of  Highway 
Safety,  202-366-6902;  Wilbert  Baccus, 
Office  of  the  Chief  Counsel,  202-366- 
0780. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  9, 1966,  the  Highway 
Safety  Act  of  1966  (the  Act)  (23  U.S.C. 
401  et  seq.)  was  enacted  into  law. 
Section  402  of  the  Act  establishes  a 
formula  grant  program  to  improve 
highway  safety  in  the  States.  As  a 
condition  of  the  grant,  the  States  must 
meet  certain  requirements.  Section 
402(a)  of  the  Act  requires  eadi  State  to 
have  a  highway  safety  program 


approved  by  the  Secretary  of 
Transportation,  which  is  designed  to 
reduce  traffic  accidents  and  the  deaths, 
injuries,  and  property  damage  resulting 
from  those  accidents.  Section  402(b)  of 
the  Act  sets  forth  the  minimum 
requirements  with  which  the  State's 
highway  safety  program  must  comply. 
For  example,  the  Secretary  may  not 
approve  a  program  imless  it  provides 
that  the  Governor  of  the  State  is 
responsible  for  its  administration, 
through  a  State  highway  safety  agency 
which  has  adequate  powers  and  is 
suitably  equipped  and  organized  to 
carry  out  the  program  to  Oie  satisfection 
of  the  Secretary.  Additionally,  the 
program  must  authorize  political 
subdivisions  of  the  State  to  carry  out 
local  highway  safety  programs  and 
provide  a  certain  minimum  level  of 
funding  for  these  local  programs  each 
fiscal  year.  The  enforcement  of  these 
and  other  requirements  is  entrusted  to 
the  Secretary. 

The  Secretary's  authority  under 
section  402  of  the  Act  has  been 
delegated  to  the  Administrators  of  the 
National  Highway  Traffic  Safisty 
Administration  and  the  Federal 
Highway  Administration  ("the 
agencies")  for  highway  safety  programs 
within  their  respective  jurisdictions.  In 
carrying  out  their  delegated  duties,  the 
agencies  have,  over  time,  issued 
regulations,  orden.  program  manuals, 
and  guidance  memoranda  implementing 
the  requirements  of  section  402  and 
establishing  procedures  for  the 
Administration  of  State  highway  safSsty 
programs.  The  issuance  of  guidance 
materials  had  continued  as  the  concept 
of  the  State  highway  safety  program  na» 
evolved,  with  the  result  that  guidance  or 
procedures  governing  the  section  402 
program  appear  in  a  variety  of  difiierent 
documents,  many  of  which  are  now 
obsolete.  The  continuing  presence  of 
potentially  conflicting  guidance  has  led 
to  confusion  among  some  States  as  to 
current  procediues. 

On  March  11. 1988.  Federal  grant- 
making  agencies  issued  a  common  rule 
requiring  consistency  and  uniformity 
among  Federal  agencies  in  the 
administration  of  grants  and  cooperative 
agreements  to  State,  local,  and  federally 
recognized  Indian  tribal  governments. 
The  Department  of  Transportation's 
codification  of  that  rule,  with  specific 
exceptions  appUcable  to  its  prooams 
(49  CFR  part  18,  "the  Common  Rule"), 
became  efiiective,  in  part  on  March  12, 
1988,  and  in  full  on  October  1, 1988. 
The  Common  Rule  directed  some 
fundamental  changes  in  the 
administration  of  grants  and  cooperative 
agreements  with  State,  local,  and  Indian 
tribal  governments.  Embodying  the 
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principle  of  Federalism,  it  provided  that 
in  the  areas  of  financial  management, 

auipment,  procurement,  and 
ministration  of  subgrants.  States 
would  expend  and  account  for  grant 
funds  in  accordance  with  their  own 
laws  and  procedures.  On  July  14, 1988, 
a  Departmental  Order  (DOT  Order 
4600.9C)  directed  eech  of  the  modal 
administrations  to  implement  the 
Common  Rule,  as  it  applies  to  agency 
grant  programs. 

The  agencies  appointed  a  task  force  to 
explore  options  for  achieving  greater 
regional  uniformity  in  the  procedural 
implementation  of  the  program.  The 
task  force  also  considered  the  effects  of 
the  Common  Rule  on  the  agencies'  then 
current  program  management 
procedures  and  determined  that  some 
changes  in  those  procedures  would  be 
necessary.  The  task  force  recommended 
that  uniform  procedures  for  the 
approval,  procedural  implementation, 
and  administration  of  the  section  402 
program,  consistent  with  both  section 
402  of  the  Act  and  the  provisions  of  the 
Common  Rule,  be  codified  in  a  rule  and 
that  inconsistent  or  obsolete  materials 
be  rescinded. 

To  implement  the  recommendations 
of  the  task  force  and  the  provisions  of 
DOT  Order  4600.9C,  the  agencies 
pubUshed  a  joint  notice  ofproposed 
rulemaking  (NPRM)  (56  FR  29593)  on 
June  28, 1991.  The  notice  included 
procedures  for  the  submission,  content, 
and  approval  of  the  State  highway  safety 
plan  (the  HSP)  (the  document  in  which 
the  State  describes  its  proposed 
highway  safety  program  and  applies  for 
pMeral  funds),  and  general 
requirements  for  implementation  of  the 
program.  The  notice  also  proposed  to 
delete  supplements  A  through  I  to  23 
CFR  1204.4,  which  contain  inconsistent 
and  outdated  information,  intending 
that  the  applicable  provisions  of  the 
proposed  rule  supersede  these 
supplements.  Finally,  the  notice 
proposed  revisions  to  23  CFR  1205  that 
would  not  affect  existing  procedures, 
but  would  permit  reorganization  of 
some  of  its  provisions  under  appropriate 
sections  of  proposed  part  1200. 

A  significant  goal  oTthe  proposed  rule 
was  to  achieve  uniformity  in  the 
procedural  implementation  of  the 
section  402  program.  The  agencies  also 
hoped  to  clarify  the  appUcation  of 
certain  sections  of  the  Common  Rule  to 
the  section  402  program's  unique 
administrative  requirements.  However, 
no  attempt  was  made  to  impose 
procedures  which  vary  significantly 
m>m  those  that  are  currently  being 
followed  by  the  States  and  the  agendas' 
field  offices.  With  these  guidelines  in 
mind,  the  agencies  solicited  comments 
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from  interested  parties  on  all  aspects  of 
the  proposed  rule.  States  were 
especially  encouraged  to  submit 
comments  on  those  portions  that  would 
implement  the  Federalism  provisions  of 
the  Conunon  Rule. 

DiscuasioB  of  Conunents 

The  agencies  received  16  responses  to 
the  NPRM— fourteen  from  states, 
through  their  cognizant  highway  safiaty 
offices,  and  two  from  safety 
organizations  (Advocates  for  Highway 
and  Auto  Safety  and  the  National 
Association  of  Governors'  Highway 
Safety  Representatives).  In  general, 
commenters  expressed  support  for  the 
effort  to  codify  uniform  procedures  for 
administration  of  the  section  402 
program.  Some  commenters  exhorted 
the  agencies  to  continue  the  process  by 
updating  or  rescinding  inconsistent 
materials.  The  agencies  have  begun 
rescinding  inconsistent  or  outdated 
agency  orders,  program  manuals,  and 
other  materials.  The  process  will  be 
completed  following  publication  of  a 
final  rule.  The  agencies  will  also  review 
any  guidance  materials  that  should  be 
updated  rather  than  rescinded  at  that 
time. 

The  discussion  of  comments  is 
organized  under  topic  headings  below. 
In  the  interest  of  brevity,  State  entities 
that  submitted  comments  (e.g.,  the 
Governor's  Office  or  Representative  for 
Highway  Safety,  the  State  highway 
safety  office)  will  be  identified  simply 
by  the  State  name.  The  agencies 
appreciate  the  time  taken  by  the 
commenters  to  share  their  thoughts  and 
provide  suggestions  and 
recommendations. 

Reffonal  Uniformity  (General) 

South  Carolina  commented  that  the 
proposed  procedures  do  not  provide 
adeouate  guidance  for  program 
implementation.  It  argued  that  the 
original  18  Highway  Safety  Standards 
and  NHTSA  Order  462-13A  provided 
some  standard  guidance  as  to  what 
could  be  funded,  without  which  the 
Regional  Administrators  would  vrield 
"complete  approval  authority," 
resulting  in  great  disparity  among 
regions  with  respect  to  funding 
decisions.  Gting  the  Highway  Safety 
Act's  requirement  for  programs 
established  in  accordance  with  uniform 
standards  expressed  in  terms  of 
performance  criteria.  South  Carolina 
asked  whether  the  Highway  Safety 
Standards  would  remain  in  efiiect  if  the 
proposal  is  approved  as  written. 
Kentucky  voioBd  essentially  identical 
concwns.  Both  States  urged  the 
establishment  of  standardized  funding 
criteria  applicable  to  all  regions. 


Similarly,  the  Naticmal  Association  of 
Governors'  Highway  Safiaty 
Representatives  (NAGHSR)  urged  that 
management  suidance  from  old  orders 
and  manuals  be  updated  and  combined, 
•long  with  the  regulations  concerning 
National  Priority  Pn^ram  Areas,  in  this 
document  for  ease  of  reference. 

Congress  amended  the  Highway 
Safiaty  Act  in  1987  (Pub.  L  100-17. 101 
SUt.  218).  substituting  the  term 
"guidelines"  for  the  term  "standards." 
In  so  doing.  Congress  recognized  the 
need  for  broader  flexibility  in  program 
implementation  to  accommodate  the 
varying  needs  of  different  States.  The 
original  18  Highway  Safety  Standards 
now  serve  as  guidelines  that  the  States 
may  draw  upon  in  feshioning  their 
highway  safety  programs  (see  23  CFR 
part  1204).  The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240. 105  Stat.  1914)  adds 
several  new  guidelines,  and  permits 
their  designation  by  the  Secretary  of 
Transportation  as  priority  programs. 
The  18  guidelines,  and  any  others  that 
may  be  established  firom  time  to  time, 
are  unaffiacted  by  this  rule,  and  remain 
an  integral  part  of  the  section  402 
program. 

Similarly,  this  rule  does  not  purport 
to  change  the  effiact  of  NHTSA  Order 
462-13A.  Principles  for  Determining 
Costs  Applicable  to  Grants  and 
Contracts  with  State  and  Local 
Governments.  The  NHTSA  order 
implements  0MB  Circular  A-87,  which 
is  dted  by  the  Common  Rule  as  the 
applicable  guidance  for  determining 
allowable  costs  for  State,  local,  and 
Indian  tribal  governments.  Some 

Eortions  of  NHTSA  Order  462-1 3 A  may 
B  updated,  as  necessary,  but  it,  too. 
remains  fully  applicable  to  the  section 
402  program. 

It  IS  worth  reemphasizing  what  this 
rule  seeks  to  achieve,  as  set  forth  in  the 
preamble  to  the  NPRM.  It  establishes 
uniform  procedures  governing  approval, 
implementation,  and  management  of 
State  highway  safety  programs.  As  a 
predominantly  procedural  document,  it 
generally  does  not  spedfy  what  items  or 
programs  are  to  be  approved, 
implemented,  or  managed,  but  merely 
designates  how  these  actions  are  to  be 
accomplished.  Hence,  the  comments 
that  standardized  funding  criteria  and 
updated  guidelines  applicable  to  all 
rraions  (i.e..  uniform  criteria  governing 
what  can  be  funded)  should  be 
developed  are  beyond  the  scope  of  this 
rule.  In  any  event,  substantive  or 
programmatic  guidance  for  the  section 
402  program  is  to  be  found  in  other 
readily  available  materials,  including 
adjacent  parts  of  23  CFR  chapter  II  and 
0MB  and  agmcy  directives.  Upon 
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publication  in  the  Code  of  Federal 
Regulations,  this  rule  will  be  located  in 
close  proximity  to  the  provisions 
concerning  National  Priority  Pn^ram 
Areas. 

Even  with  existing  substantive 
guidance,  the  agencius  acknowledge  that 
variations  in  approved  programs  or 
funding  exist  among  regions.  This  is  to 
be  expected,  as  guidance  providing  that 
an  item  or  program  is  fundable  does  not 
guarantee  approval  for  the  requester. 
The  approving  officials  consider  many 
extenuating  factors,  based  on  differing 
State  or  regional  circumstances.  In  the 
context  of  the  section  402  program, 
where  approving  officials  strive  to 
ensure  the  most  efficient  use  of  limited 
resources  on  a  State-by-State  basis,  we 
do  not  view  these  variations  as 
undesirable. 

Nor  do  we  believe  that  regional 
variations  are  symptomatic  of  an  abuse 
of  discretion  by  Regional 
Administrators,  as  is  implied  by  South 
Carolina's  comment  that  a  program 
approved  in  one  region  and  denied  in 
another  might  be  based  "solely  upon  the 
Regional  Administrator's  personality  or 
whims."  The  section  402  program  has 
been  characterized,  in  lar^  measure,  by 
a  close  and  cooperative  working 
relationship  between  dedicated  Federal 
and  State  officials.  Nevertheless,  in  the 
event  that  a  State  fsels  aggrieved  by  a 
Regional  Administrator's  decision,  it 
may  avail  itself  of  the  appeal  rights 
provided  in  this  rule. 

Definitions  (Section  1200.3) 

Maryland  requested  that  the  term 
"funded  in  whole  or  in  part  from  402 
funds"  be  inserted  after  the  word 
"project"  in  the  definition  of  "Highway 
Safety  Plan  or  HSP"  and  in  the 
definition  of  "Highway  Safiaty 
Program."  According  to  Maivland. 
adding  this  limitation  woula  maintain 
consistency  with  prior  NHTSA/FHWA 
directives  and  current  practice.  The 
existing  broar  ianguage  already  reflects 
current  pr^cti.^e,  under  which  States  are 
encourSfied  to  consider  the  "big 
pictiire' '  and  plan  on  the  basis  of 
comprehecslve  coimtermeasures.  by 
including  activities  associated  with  the 
proems  of  sections  153. 403. 408.  and 
410  in  the  HSP.  The  proposed  change 
would  reduce  the  likelihood  of  such 
comprehensive  planning.  Consequently, 
the  comment  has  not  been  adopted. 

Three-year  HSP  (Section  1200.10(a)) 

Tliera  was  general  support  far  the 
provision  allowing  States  to  submit  a 
three-year  HSP  in  lieu  of  the  traditional 
one-year  HSP.  Several  conunenters 
thought  it  would  enhance  the  State's 
long  range  planning  efforts.  Others  had 


more  specific  concerns  or 
recommendations. 

Texas  and  Virginia  emphasized  that 
the  three-year  HSP  should  be  optional, 
not  required.  The  agencies  intend  for 
the  submission  of  a  three-year  HSP  to  be 
solely  at  the  State's  election.  If  the  State 
does  not  choose  to  submit  a  three-year 
HSP.  it  must  submit  a  one-year  HSP. 
Because  the  existing  language  is  clear  on 
this  point,  no  change  has  been  made. 
However,  we  have  added  a  parenthetical 
provision  in  paragraph  (a)(2) 
encouraging  the  States  to  give  at  least 
ninety  days'  notice  to  the  approving 
officials  if  they  intend  to  submit  a  three- 
year  HSP. 

Oregon  urged  flexibility  in  the  three- 
year  HSP  option  to  accommodate  States 
needing  a  one-year  or  two-year  HSP.  As 
explained  above,  complete  flexibility 
exists  for  a  State  to  select  between  a 
one-year  and  a  three-year  HSP.  The 
agencies  have  not  adopted  the 
suggestion  that  States  oe  allowed  to 
submit  a  two-year  HSP.  We  believe  that 
the  option  for  either  a  one-year  or  three- 
vear  HSP  strikes  the  proper  balance 
between  flexibility  for  the  States  and  the 
need  to  maintain  some  standardization 
in  the  submission  and  review  process. 

Massachusetts  was  concerned  that 
subgrantees  operating  imder  a  three-year 
HSP  would  rely  upon  funds  being 
committed  for  the  full  three-year  time 
period,  notwithstanding  the  annual 
Federal  appropriation  and  obligation 
cycle.  In  its  view,  a  reduction  in  the 
appropriation  or  change  in  the  focus  in 
any  year  would  cause  program  changes 
to  occur.  The  agencies  appreciate  the 
concern  that  program  adjustments  may 
be  necessary  in  the  face  of  changes  in 
the  yearly  appropriation.  This  has  been 
the  case  from  the  inception  of  the 
section  402  program,  as  Federal  funds 
have  never  been  available  for 
commitment  in  advance  of  the  year  of 
authorization.  An  extra  measure  of  effort 
by  the  States  to  educate  subgrantees 
about  the  funding  process  should 
resolve  any  misplaced  reliance  by 
subgrantees.  The  agencies  are  available 
to  assist  in  the  education  process,  as 
needed. 

Supporting  Financial  Documentation 
(Section  1200.10(b)(6)) 

An  ambiguity  in  the  NPRM  left  it 
tmclear  what  information  was  required 
of  a  State  on  HS  Form  217.  the  Highway 
Safety  Program  Cost  Summary,  if  it 
elected  to  submit  a  three-year  HSP. 
Because  section  402  funds  are  made 
available  by  the  Congress  on  a  fiscal 
year  basis,  a  year-by-year  breakdown  of 
proposed  program  expenditures  is 
required.  Language  has  been  added  to 
clarify  that  an  HS  Form  217  is  required 


for  each  year  of  proposed  program 
expenditures  under  a  three-year  HSP. 

Project  Length  (Section  1200.10(c)(2)) 

Louisiana  expressed  support  for  the 
project  length  provision,  stating  that  it 
would  provide  clear  and  concise 
direction  and  support  to  State  program 
staff  when  negotiating  a  project. 

Texas  disagreed  with  the  prohibition 
against  federally  funding  a  project  for 
more  than  six  yean,  and  recommended 
allowing  continuation  subject  to 
NHTSA  approval.  For  many  yeois,  the 
NHTSA  has  operated  under  the  policy 
that  Federal  participation  in  a  project 
under  the  section  402  program  generally 
should  be  limited  to  three  yean.  After 
that  time  period,  the  State  should  accept 
full  financial  responsibility  for  the 
continuation  of  meritorious  projects. 
However,  the  NHTSA  recognizes  that 
certain  projects  demonstrating  long 
range  potential  might  deserve  approval 
for  Federal  funding  beyond  three  years. 
To  more  fiilly  accommodate  this 
concern,  we  have  deleted  the  absolute 
six-year  limitation.  Approval  will 
continue  to  be  required,  on  a  yearly 
basis,  for  extending  projects  beyond 
three  yean,  and  we  have  retained  the 
requirement  for  an  increase  in  the  cost 
contribution  by  the  State  in  subsequent 
yean.  The  NHTSA  anticipates  that 
approval  for  extending  a  project  beyond 
six  yean  will  occur  only  on  rare 
occasions. 

Ohio  commented  that  a  three-year 
project  period  might  terminate  prior  to 
meeting  the  initial  training  needs  of 
communities  across  the  State.  The 
existing  language  provides  that  training 
projects  supporting  activities  within  an 
identified  program  area  are  not  subject 
to  the  project  length  requirements. 
Consequently,  such  projects  may 
continue  to  be  funded  for  as  long  as  a 
bona  fide  need  can  be  shown  to  exist  for 
the  training  under  the  program  area. 

Oregon  was  concerned  that  the  project 
length  and  approval  reouirements  might 
be  misconstrued  to  apply  to  section  408 
projects  or  other  projects  not  under  the 
section  402  program.  It  requested  that 
projects  not  subject  to  these  limitations 
be  clearly  identified.  State  highway 
safety  offices  are  encouraged  to  engage 
in  comprehensive  planning,  by 
outlining  all  of  their  highway  safety 
objectives  in  the  HSP,  including  those 
falling  wiDiin  the  purview  of  section 
408  and  other  sections.  However,  the 
project  length  requirements  of  this  rule 
are  not  intended  to  apply  outside  of  the 
section  402  program.  The  language  has 
been  changed  to  clariiy  this  point. 
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Review  and  Apjxoval  (Section  1 200. 1 1); 
Appointment  and  Obligation  (Section 
1200.12) 

In  general,  conunenten  were  pleased 
to  leam  of  the  agencies'  contract 
authority,  which  enables  a  continuation 
of  HSP  activities  despite  Congressional 
appropriation  delays.  Maryland, 
however,  was  concerned  that  language 
in  the  prescribed  HSP  approval  letter 
subjecto  the  authorization  to  incur  costs 
to  the  availability  of  funds,  which  seems 
to  negate  the  assurances  of  program 
continuity  provided  in  the  preamble  to 
the  NPRM.  The  HSP  approval  letter 
does  not  constitute  the  vehicle  by  which 
Federal  funds  are  obligated,  because  the 
approval  occun  prior  to  the  fiscal  year 
during  which  the  funds  become 
available.  Rather,  the  HSP  approval 
letter  serves  to  inform  the  State  that  its 
proposed  program  (i.e.,  the  activities  for 
which  it  plans  to  spend  Federal  funds 
when  they  become  available)  has  been 
approved.  Such  advance  approval  is 
necessary  to  ensure  that  the  State  is  hee 
to  proceed  writh  its  highway  safety 
program  when  Federal  funds  become 
available  at  the  beginning  of  the  new 
fiscal  year.  The  Federal  (wligation  is 
completed,  as  provided  by  §  1200.12(c). 
only  when  the  NHTSA  or  the  FHWA 
Administrator  distributes  the  funds 
under  §  1200.12  (a)  or  (b)  against 
approved  program  amounts.  The 
standardiasd  statement  that  is  to  appear 
in  all  HSP  approvals  and  conditional 
approvals  (§  1200.11(b)(4))  has  been 
modified  to  clarify  that  both  HSP 
approval  and  distribution  of  funds  are 
necessary  to  effect  the  obligation. 

In  further  clarification  of  S  1200.12, 
the  language  setting  forth  the 
reqiiirement  for  submission  of  HS  Form 
217  as  a  precondition  for  reimbursement 
has  been  moved  from  paragraph  (c)  to  a 
new  paragraph  (d),  and  amplified  to 
correct  ambiguities  in  ibe  NPRM.  (The 
requirement  for  submission  of  HS  Form 
62,  the  Federal  Aid  Agreement,  has  been 
removed,  and  HS  Form  217,  The 
Highway  Safety  Program  Cost  Summary, 
has  been  revised,  as  explained  below.) 
New  paragraph  (d)  makes  it  clear  that 
reimbursement  is  contingent  upon  the 
submission  of  an  updated  HS  Form  217. 
containing  information  based  on  the 
funds  actually  available  and  distributed. 
Previously,  it  was  possible  to  interpret 
the  requirement  as  being  satisfied  bv  the 
first  submission  of  HS  Form  217.  which 
accompanies  the  HSP  and  contains  only 
estimated  figures.  A  cross-reference  to 
this  clarifytog  language  has  also  been 
added  to  the  standardized  language 
which  is  to  appear  in  all  HSP  approvals 
(S  1200.11(b)(4)). 


UMI 


In  order  to  better  accommodate  the 
expedited  obligation  process  prescribed 
under  this  rule,  the  updated  HS  Form 
217  is  now  required  to  be  submitted 
within  30  days  (instead  of  60  days)  after 
the  start  of  the  fiscal  year  or  the  date  of 
the  HSP  approval  letter,  whichever  is 
later.  The  agencies  believe  that  the  very 
small  added  burden,  if  any,  associated 
with  the  30-day  time  frame  is  more  than 
compensated  by  the  advantages  it 
confera  in  program  implementation.  We 
note,  also,  that  the  net  burden  to  the 
States  is  reduced  by  the  deletion  of  the 
requirement  for  submission  of  HS  Form 
62.  as  discussed  below.  New  paragraph 
(d)  of  $  1200.12  provides  that  the 
updated  HS  Form  217  may  not  reflect  a 
change  firom  the  approved  HSP  (except 
that  it  may  reflect  decreases  across 
program  areas  to  accommodate  funding 
limitations)  without  requiring  approval 
by  the  approving  officials.  This 
clarification  does  not  impose  any  new 
approval  requirements  beyond  those 
intended  in  the  NPRM. 

Because  the  Federal  obligation  occun 
when  the  funds  are  distributed  for  use 
under  the  approved  HSP  on  October  1, 
HS  Form  62  is  no  longer  needed  for  the 
section  402  program.  The  written  HSP 
approval  required  under  §  1200.11(b). 
the  distribution  of  Federal  funds  under 
$  1200.12,  and  the  requirement  that  HS 
Form  217  be  submitted  by  the  State 
when  it  seeks  HSP  approval 
(§  1200.10(b)(6)).  after  distribution  of 
Federal  funds  (new  §  1200.12(d),  and  to 
document  or  request  approval  fbr 
program  changes  (§  1200.13(b)  and  (c)), 
accomplish  all  the  purposes  for  which 
HS  FcHin  62  was  designed.  Moreover,  in 
light  of  the  expedited  obligation  process 
prescribed  under  this  rule,  the 
continued  use  of  the  form  can  lead  only 
to  confusion.  It  implies,  wrongly,  that 
additional  approval  is  required  after  the 
distribution  of  Federal  section  402 
funds  to  obligate  the  funds  against 
approved  program  amounts. 
Consequently,  the  submission  of  HS 
Form  62  will  no  longer  be  required  of 
the  States  in  the  implementation  of  the 
section  402  program.  Its  use  in  any  other 
programs  under  title  23,  United  States 
Code,  is  also  no  longer  required.  The 
agencies  have  made  minor  changes  to 
HS  Form  217  (e.g.,  the  addition  of 
signature  blocks  and  updated 
instructions)  to  accomodate  this  change 
in  procedures.  HS  Form  217  has  been 
further  revised  to  delete  the  requirement 
for  continuotis  tracking  of  carry-forward 
funds.  (See  discussion  under  the 
heeding  Disposition  of  Unexpended 
Balances.) 


Changes  (Section  1200.13) 

This  section  elicited  the  greatest 
number  of  comments.  Some 
commentera  thought  that  the  provisions 
were  unclear,  too  restrictive, 
burdensome  to  State  and  Federal 
program  officials,  that  they  would  lead 
to  regional  inconsistencies  in 
interpretation,  or  that  they  interfered 
with  the  State's  discretion  to  run  its 
own  program.  Comments  are  discussed 
by  paragraph. 

Section  1200.13(a)(1)— (Prior  Written 
Approval  Required  for  Any  Revision 
Resulting  in  the  Need  for  Additional 
Federal  Funding) 

Maryland  questioned  the  usefulness 
of  this  provision,  imless  additional     " 
section  402  funds  could  be  made 
available  to  a  State  through  the  HSP 
change  process.  A  State  may.  in  fact, 
obtain  additional  section  402  funds 
through  the  HSP  change  process.  For 
example,  a  State  might  initially  receive 
only  partial  approval  of  its  HSP  and, 
hence,  only  a  partial  obligation  of  fimds. 
because  distributed  funds  constitute  a 
Federal  obligation  only  to  the  extent  of 
approved  program  amounts.  Or, 
Congress  might  make  available  special 
earmariced  fwids  not  initially  available 
when  the  HSP  was  submitted  and 
approved.  In  these  and  other  cases, 
(Ganges  in  the  HSP  would  likely  be 
reouired  to  place  the  funds  under 
obligation.  The  provision  codifies  a 
similar  requirement  in  the  Common 
Rule,  and  seeks  only  to  make  clear  that 
Federal  approval  is  always  required  for 
the  use  of  Federal  funds  not  already 
under  obligation.  To  further  clarify  this 

Eoint,  the  language  of  paragraph  (a)(1) 
as  been  changed  to  make  reference  to 
"obligated"  funds. 

Section  1200.13(a)(2)— (Prior  Written 
Approval  Required  for  Any  Extension  of 
the  Period  During  Which  Costs  May  Be 
Incurred) 

Pennsylvania  questioned  whether  this 

f)rovision's  reference  to  §  1200.31 
extension  of  the  HSP)  applied  to 
projects  as  well  as  to  the  HSP,  and 
disagreed  with  any  interpretation  that 
would  require  all  active  projects  to  be 
terminated  and  restarted  due  to  the 
expiration  of  the  HSP.  A  request  for 
extension  of  the  HSP  necessarily  is  a 
request  for  extension  of  projects 
subsumed  under  the  HSP.  Specifically, 
the  State  is  requesting  approval  to 
continue  incurring  costs  for  projects 
under  the  HSP.  However,  there  is  no 
requirement  that  the  State  must 
tenninate  and  restart  a  grantee's  project, 
firom  a  State-level  approval  perspective. 
If  an  extension  is  obtained  or  the 
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project's  continuation  is  rolled  into  the 
following  year's  HSP,  such  action 
should  M  unnecessary.  The  termination 
of  one  year's  HSP  and  the  beginning  of 
another  year's  HSP  is  an  artifice 
imposed  by  the  Conunon  Rule  for 
Federal  accounting  purposes,  and  need 
not  affect  the  State's  project  approval 
process.  This  point  is  further  discussed 
under  the  heading  Extension  of  the  HSP. 
No  substantive  cmmee  has  been  made  to 
the  paragraph,  though  an  editorial 
change  has  oeen  made  to  ensure 
parallelism  with  adjacent  clauses. 
Ohio  thought  the  purpose  of  this 
provision  was  imclear.  Recognizing  that 
the  typical  HSP  covers  an  annual 
period,  it  believed  it  to  be  imderstood 
that  movement  of  activity  bom  one 
grant  year  to  another  reqiiires  Federal 
approval,  whereas  movement  within  a 
single  grant  year  does  not.  Ohio's 
comment  is  only  partially  correct  It  is 
correct  that  movement  of  activity  from 
one  grant  year  to  another  requires  prior 
approval  imder  this  rule.  However,  Ohio 
should  note  that  movement  within  a 
single  grant  year  may  also  require  prior 
approval,  as  provided  elsewhere  in  this 
section.  "The  provision  at  issue  merely 
cross-references  §  1200.31,  which 
requires  prior  approval  for  extensions  of 
the  HSP.  and  is  included  so  that  all 
changes  are  referenced  conveniently 
xmder  one  section.  To  that  end,  a  new 
paragraph  (a)(3)  has  been  inserted  to 
cross-reference  $  1200.10(c)(2).  which 
requires  prior  approval  for  hmding 
NHTSA  projects  beyond  three  years. 

Section  1200.13(a)(3)— (Prior  Written 
Approval  Required  for  Contracting  Out. 
Subgranting.  or  Otherwise  Obtaining 
Third  Party  Services  Central  to  the 
Purposes  of  the  HSP) 

Ohio,  Texas.  Pennsylvania,  and 
Maryland  objected  to  or  requested 
clarification  of  the  proposed  provision, 
which  they  vievred  as  unnecessarily 
intrusive  and  burdensome.  Ohio  agreed, 
however,  that  any  work  authorized  by 
State  agreements  must  appear  in  the 
HSP  prior  to  its  performance.  Maryland 
criticized  the  provision  for  apparently 
requiring  specific  additional  approval 
prior  to  each  subgrant  being  awarded. 
The  provision  has  been  deleted  as 
unnecessary,  becaxise  appropriate 
Federal  oversight  is  affonied  by  the 
restrictions  of  §  1200.13(a)(S). 

Section  1200.13(a)(4)— (Prior  Written 
Approval  Required  for  Changes  in  Key 
Persons  Specified  in  the  HSP) 

C^o  and  Maryland  questioned  the 
need  for  this  requirement,  and  Texas 
sought  clarification.  The  agencies 
recognize  that  the  requirement  is 
conrosing.  because  specific  persons  are 


not  generally  identified  in  the  HSP.  The 
requirement  was  intended  to  cover 
those  rare  occasions  on  which  an 
activity  might  be  approved  precisely 
because  of  the  participation  of  xmiquely 
qualified  named  personnel.  However, 
such  cases  may  be  accommodated  under 
the  conditional  approval  procedures  of 
§  1200.11(b).  Consequently,  the 
provision  has  been  deleted  as 
superfluoiu. 

Section  1200.13(a)(5)— (Prior  Written 
Permission  for  any  Change  in  the  Scope 
or  Objectives  of  a  Project) 

In  the  NPRM.  the  word  "of  was 
inadvertently  substituted  for  the  word 
"w"  in  two  places  in  the  introductory 
paragraph.  "The  provision  should  have 
read:  "(5)  Any  change  in  the  scope  or 
objectives  of  a  project.  For  the  purposes 
of  this  paragraph,  each  of  the  following 
shall  be  considered  a  change  in  scope  or 
objectives:*  •  *" 

Pennsylvania  thought  the  provision 
was  ambiguous,  due  to  the  appearance 
of  both  the  terms  "project"  and 
"program  area,"  and  asked  whether  the 
ten  percent  rule  for  changes  applied  at 
the  project  level  or  only  at  the  program 
area  level.  The  ten  percent  threshold  is 
intended  to  apply  at  the  program  area 
level  (i.e.,  the  movement  of  mnds 
between  program  areas  requires  prior 
approval  when  the  ten  percent 
threshold  is  exceeded  for  either  the 
gaining  or  losing  program  area).  The 
agencies  agree  with  Pennsylvania  that 
the  choice  of  terminology  does  not  make 
this  result  clear.  Consequently,  we  have 
streamlined  the  provision  concerning 
the  ten  percent  threshold  and  it  now 
appears  as  new  paragraph  (a)(4). 
without  the  introductory  text 
concerning  changes  in  scope  or 
objectives  of  a  project.  This  should 
greatly  simplify  the  provision's 
application.  We  have  also  clarified  that 
the  threshold  is  based  on  the  level  of 
Federal  funding,  based  on  the  amounts 
identified  in  the  updated  HS  Form  217 
required  under  new  §  1200.12(d).  The 
"scope  or  objectives"  language, 
concerning  approval  of  changes  at  the 
project  level,  appears  in  a  subsequent 
paragraph,  as  discussed  below. 

Texas  thought  the  ten  percent 
threshold  was  more  restrictive  than 
required  by  law.  In  1981.  Congress 
passed  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35. 95  Stat.  357),  which  directed  the 
agencies  to  conduct  a  rulemaking 

[>rooess  to  determine  those  State  and 
ocal  highway  safety  programs  most 
efiective  in  reducing  accidents,  injuries, 
and  fatalities.  As  a  result  of  that 
rulemaking  process,  the  so-called 
"national  priority  program  areas"  have 


been  identified  in  part  1205  of  this 
chapter.  Congress  contemplates  that 
careful  attention  and  oversight  will  be 
devoted  to  program  areas,  l^e  agencies 
view  cumulative  changes  afiiecting  over 
ten  percent  of  the  funding  of  a  program 
area  as  a  sufficiently  major  change  to  the 
HSP  to  require  prior  Federal  approval. 
We  believe  this  requirement  strikes  the 
proper  balance  between  State  flexibility 
and  adequate  stewardship  of  Federal 
funds. 

Maryland  commented  that  the  use  of 
absolute  rather  than  net  values  to 
determine  the  threshold  for  requiring 
approval  of  changes  did  not  make  sense. 
The  use  of  absolute  values  was  intended 
to  trigger  prior  approval  for  changes  on 
the  basis  of  frequency  of  fund 
movements  as  well  as  absolute 
magnitude.  The  agencies  reasoned  that 
frequent  small  changes  in  a  program 
area's  funding  (regardless  of  direction) 
could  have  as  significant  an  impact  as 
net  changes  in  magnitude,  and  were 
therefore  equally  appropriate  for  Federal 
approval.  However,  in  the  interest  of 
simplification  and  in  order  to  afford  the 
States  wider  latitude,  we  have  removed 
the  absolute  value  method  of  calculating 
changes.  The  amended  language  in  new 
paragraph  (a)(4)  requires  prior  approval 
of  changes  which,  when  omiulated  by 
simple  addition,  result  in  a  net 
movement  of  funds  (increase  or 
decrease)  exceeding  ten  percent  of  the 
approved  Federal  hinding  for  the 
program  area.  Once  the  threshold  is 
reached,  all  subsequent  fund 
movements  require  prior  approval  (even 
if  subsequent  cumulation  causes  a  dip 
below  the  threshold). 

Ohio  questioned  the  meaning  of 
paragraphs  (a)(5)(i)  and  (ii),  in  Tight  of 
the  existing  requirement  to  document 
all  obligations  of  funds  to  and/or 
movement  of  funds  between  program 
areas  by  submission  of  HS  Forms  62  and 
217.  (As  previously  noted,  there  is  no 
longer  a  requirement  to  submit  HS  Form 
62  ror  the  section  402  program.)  The 
documentation,  as  distinguished  from 
prior  approval,  of  fund  movements 
oetween  program  areas  is  an 
independent  accounting  requirement 
whidi  applies  whether  or  not  the  ten 
percent  threshold  has  been  reached. 
Paragraph  (a)(5)(i)  (now  (a)(4))  would,  in 
addition,  require  Federal  approval 
before  fimds  are  moved  when  the  ten 
percent  threshold  has  been  exceeded. 
As  discussed  below,  paragraph  (aH5)(ii) 
has  been  deleted. 

Maryland  was  unsure  of  the  meaning 
of  the  term  "training  allowance"  in 
paragraph  (a)(5)(ii)  and  asked  for 
clarification.  The  provision  was 
intended  to  apply  the  ten  percent 
threshold  to  changes  in  budgeted 
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training  funds  supporting  •  propvn 
area.  Howgvw.  H  has  httm  dslstod  is 
supnfluoos,  tinea  such  changes  would 
ba  captured  under  the  procedurea  of  the 
tan  paroent  thraahoM  (new  patagiapn 

The  NAGHSR  tbottflM  dwt  pai^raph 
(aMSXiiiK  which  cooosnH  approval  of 
pro^-leval  diangas,  was  written  hir 
too  broadly,  and  would  craota  the 
potential  for  tremeodous  variatioa  in 
program  implementation  by  di^Brent 
Raf^onal  Administradors.  NAGHSR 
strongly  reooounanded  that  changea  in 

Erofact  scope  requiring  prior  approval 
B  limited  to  thoaa  tiigi|Sfing  the  tan 
paicant  threafaold.  Pennsjrhrania, 
Mvyland,  and  CaUfarnia  urgad  that  all 
Federal  review  ba  limitad  to  the 
program  area  level,  arguing  that  wrrittan 
approval  at  the  profact  level  would  be 
unnecessarily  burdansoma  and  would 
curtail  the  State's  fieadhility.  Maryland 
ofaeerved  that  profacta  often  are  refined 
at  the  time  a  project  a^aament  Is 
prapared.  and  aoaatiniaa  acalad  back  if 
InsufBcient  funds  are  availabia 
Maryland  also  thought  protect  level 
spproval  vrould  detar  adoption  of  multi* 
year  HSPs.  disoouraga  spadfidty  in  the 
KSP,  and  encourage  inciMisistenciea 


t  reBions. 

As  explained  above,  the  tan  percent 
threshold  does  not  apply  at  the  proiect 
level.  However,  the  aganciaa  beUeve  that 
a  redirection  of  the  bttdc  goals  or  efibrt 
imderlying  a  Federally-hinded  profect 
irrespective  of  fund  movements,  is  an 
important  Federal  coocam.  because  it 
changes  the  assumptions  upon  which 
the  pant  agreement  is  based.  The 
Federal  Government  must  have  the 
means  to  ensure  that  its  funds  are  not 
being  expended  for  purposes  other  than 
those  under  apaemenL  Coosequently. 
the  requirement  far  prior  approval  of 
project-level  rJiangws  that  alter  the  very 
nature  of  the  pn^ect  has  been  retained. 
However,  we  nave  restated  it  in  terms  of 
"scope  or  objectives."  as  it  appears  in 
the  Common  Rule  and  in  the 
introductory  text  of  paia^ph  (aM5)  in 
the  NPRM.  We  have  also  included  the 
parenthetical  remark  that  appears  in  the 
Common  Rule  to  clarify  that  the 
provision's  application  is  independent 
of  fund  movement  reatrictions.  The 
requirement  appears  as  new  paragraph 
(a)(5],  and  old  par^raph  (aMSMiiiJ  haa 
been  deleted. 

Maryland's  niecific  concerns  ignore 
the  need  for  balance  between  the  States' 
flexibility  and  the  Federal  Government's 
oversight  The  £act  that  projects 
sometimes  need  refinement  or  must  be 
scaled  back  by  the  State  because  of 
insufficient  funds  has  no  relevance  to 
the  determination  of  what  level  of  prior 
approval  is  necessary  for  Federal 


oversight  purposes.  Moreovsr.  we  aro 
not  persueded  that  the  prior  approval 
requirements  vrould  daler  odc^pitian  of 
multi-year  HSPs.  becauaa  the  choioe  of 
HSP  document  doaa  not  afiaot  the  level 
of  review  to  which  a  highway  aafsty 
prograoi  ia  subject.  Strailariy,  wa  do  not 
see  how  the  level  of  review  oifcfaangsa 
would  infhienoe  the  level  of  spadfidty 
in  the  HSP.  An  HSP  with  fawiffidant 
spedfidty  would  normally  trigpr 
certain  remedial  requirements  under  the 
review  and  approval  procedures  of 
$  1200.U:  it  has  little  to  do.  in  the  first 
instance,  with  the  "Changes" 
provirions. 

In  response  to  the  NACHSR's  and 
MarylMid's  concerns  about  regional 
varations  in  program  implementation, 
we  reiterate  that  reascmable  variations 
are  to  be  expected  and  are  desirable  in 
li^t  of  differing  State  needs.  We  do  not 
antidpate  that  the  provision  will  be 
abused  by  regional  officials,  but  remind 
NAGHSR  that  appeal  rights  are  afforded 
elsewhere  under  this  rule. 

Changes  (Cenemif 

South  Carolina  commented  that  the 
rule  should  authorize  the  Coveroor's 
Representative  to  make  prograiiamatic 
changes  involving  a  subgrantee 
(presumably  without  prior  Federal 
approval),  provided  there  is  no  conflid 
with  S  1200.13(a)  or  S  1200.31  and  no 
change  in  the  type  of  equipment 
needed.  There  is  no  need  for  such  a 
provision  in  the  rule.  The  Governor's 
Representative  is  free  to  make  any 
programmatic  changes  in  the  State's 
highway  safety  program,  provided  they 
do  not  conflid  with  this  rule  or  other 
applicable  law. 

Equipment  (Sectioo  1200J1f 

South  Carolina.  Kentucky,  and 
Or^cn  were  concerned  that  there  were 
no  criteria  governing  what  equipment  is 
eligible  for  funding.  As  discussed  under 
the  heading  Regional  Uniformity, 
substantive  funding  criteria  are  beyond 
the  scope  of  this  rule.  The  equipment 
provisions  speak  only  to  title,  use. 
management,  and  disposition.  However, 
cost  prindples  and  otner  funding 
criteria  appear  in  other  documents, 
including  Office  of  Management  and 
Budget  circulars  and  Federal 
regulations.  These  CTiteria  apply 
according  to  the  identity  of  the 
particular  grantee,  subgrantee,  or 
contrador,  and  are  referenced  in  the 
Common  Rule  at  49  CFR  18.22. 
Additional  criteria  are  contained  in 
applicable  agency  Orders.  To  darify  that 
these  provisions  remain  folly 
applicable,  a  sentence  has  been  added  to 
§1200.20. 


Oregon  sought  clarificatiao  of 
"equipBNOt  tevantory."  Ohio  viewed 
the  w^poMat  provisions  as  reasonable, 
but  reearvad  the  right  to  track  the  use  of 
non-major  equipment  and  to  adopt  the 
$5,000  threshold.  In  aooordanoe  writh 
the  ptovisioos  of  this  section,  the  S5XMM) 
threshold  as  the  distinction  between 
m^or  and  non-major  equipment.  The 
rule  does  not  impose  any  restriction  on 
or  otherwise  interfore  with  State 
inventory  procedures.  To  the  contrary,  it 
subjects  die  management  and 
disposition  of  equipment  (except 
FederaUy-OMmed  equipment  and 
equipment  for  whidi  the  Government 
has  reserved  the  right  to  transfsr  titla— 
see  below)  to  State  law.  Consequently, 
a  State  is  free  to  track  equipment  under 
its  own  procedures.  Ohio  does  not  need 
to  eled  to  adc^  the  $5,000  threshold. 
In  accordance  with  the  provisions  of 
this  section,  the  S5.000  threshold  is 
assumed  unless  a  State  elects  to  use  a 
stricter  threshold  under  applicable  State 
laws. 

To  darify  that  Federal  prooedures 
apply  to  tlM  management  and 
disposition  of  all  Federally-owned 
equipment  and  to  the  disposition  of  all 
equipment  for  which  the  Government 
has  reserved  the  right  to  transfer  title, 
these  provisions  have  been  restated 
outside  the  paragraph  concerning  major 
equipment,  wheire  they  appeared  in  the 
NPRM.  As  originally  set  forth,  they 
conveyed,  inaccurately,  that  Federal 
procedures  applied  In  such  cases  only  If 
the  items  constituted  major  equipment 

Viiginia  commented  that  allowing 
States  to  use  their  own  thresholds  to 
define  equipment  would  result  in  a  lack 
of  uniformity  in  inventory  procedures, 
and  reooauneoded  a  univenal 
application  of  the  $5,000  threshold.  The 
agendes  recognize  that  the  use  of 
varying  State  thresholds  makes 
uniformity  unattain^le  in  this  area. 
However,  we  are  bound  by  the 
Federalism  provisions  of  the  Coromm 
Rule,  vdiich  this  rule  implements. 
Under  those  prindples,  the  Federal 
Goveramant  defen  to  State  law 
concerning  the  management  and 
disposition  of  equipment  (except 
Federally-o%vned  equipment  and 
equipment  for  whidi  the  right  to 
transfar  title  has  been  reserved),  and 
allows  a  State  the  option  to  use  its  own 
definition  of  equipment  provided  such 
definition  would  at  least  indude  all 
items  falling  within  the  Federal 
definition.  Absent  a  written  election  to 
use  the  State  definition,  however,  the 
$5,000  threshold  would  apply  under  the 
provisions  of  this  section. 
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Vouchers  and  Project  Agreements 
(Section  1200.22) 

Texas  requested  clarification  as  to 
which  project  agreements  would  be 
required  to  accompany  each  voucher 
under  $  1200.22.  Maryland. 
Massachusetts,  and  Virginia  believed 
that  the  requirement  to  submit  project 
agreements  was  unnecessary  and 
burdensome.  Massachusetts  noted  that 
project  agreements  are  available  for 
review  at  the  State  highway  safety 
office.  To  alleviate  the  potential  for 
undue  burden,  the  agencies  have 
decided  to  delete  the  requirement  that 
project  agreements  accompany  each 
voucher.  However,  we  have  substituted 
new  language  requiring  each  State  to 
make  project  agreements  available  for 
review  upon  request.  Access  to  this 
information  is  needed  to  insure  that 
Federal  funds  are  being  expended  for 
approved  purposes,  and  to  track  other 
restrictions,  such  as  the  project  length 
limitation  and  the  requirement  for  prior 
approval  of  changes  in  scope  or 
objectives.  In  response  to  Texas'  request 
for  clarification,  the  term  "project 
agreement"  has  been  added  to  the 
definitions  under  §  1200.22. 

Program  Income  (Section  1200.23} 

Oregon  requested  clarification  of 
program  income,  as  it  relates  to 
subgrants  awarded  by  the  State  highway 
safety  office  to  State  and  local  agencies. 
It  believes  that  fiscal  records  for  those 
subgrants  should  clearly  show  amount 
and  source  of  program  income  and  now 
it  is  expended.  The  agencies  agree  that 
States  and  their  subgrantees  must  be 
accountable  for  program  income.  To  that 
end,  a  requirement  has  been  added  to 
the  Annual  Evaluation  Report,  as 
discussed  under  that  heading,  for  the 
State  to  identify  any  program  income 
generated  under  a  project  and  how  such 
income  was  used. 

Appeals  (Section  1200.25) 

Several  commenters  expressed 
support  for  the  NHTSA  appeals 
provision.  Texas  urged  that  similar 
provisions  be  added  for  the  FHWA  and 
for  appeals  needing  joint  resolution.  The 
recommendation  for  an  FHWA  appeals 
provision  has  been  adopted,  and  the 
section  has  been  modified  accordingly. 
The  NHTSA  appeals  official  has  been 
changed  bom  the  Deputy  Administrator 
to  the  Associate  Administrator  for 
Regional  Operations.  We  do  not  adopt 
the  recommendation  for  a  joint  appeals 
process,  as  the  NHTSA  and  the  FHWA 
bear  independent  responsibility  for 
approving  activities,  depending  on 
which  agency's  funds  are  involved. 


Extension  of  the  HSP  (Section  1200.31) 

Kentucky  and  South  Carolina 
requested  that  a  provision  be  included 
allowing  the  Governor's  Representative 
to  extend  grants,  provided  extension  do 
not  exceed  the  Federal  fiscal  year  or  any 
extension  granted  by  the  approving 
authority.  No  such  provision  is  needed, 
as  the  Governor's  Representative  is  free 
to  extend  grants  under  an  active  HSP. 
provided  the  extension  would  not 
violate  the  NHTSA  project  length 
restrictions  or  any  conditions  imposed 
incident  to  the  extension  of  an  HSP. 

Maryland  stated  that  implementation 
of  the  HSP  would  be  facilitated  if 
project  periods  were  allowed  to 
correspond  Mrith  the  calendar  year  and 
closeout  deadlines  were  revised 
accordingly.  However,  Maryland 
provided  no  explanation  as  to  why  it 
thought  HSP  implementation  would  be 
facilitated.  The  rule  anticipates  that 
projects  will  be  closed  out  "fiscally"  at 
the  end  of  the  grant  period,  imless  an 
extension  is  granted.  Work  on  a  project 
may  continue  beyond  one  grant  period 
under  an  extension  or  if  the  project  is 
carried  forward  into  the  next  grant 
period,  but  "fiscal"  closeout  must  still 
take  place  to  separate  one  grant  period's 
activity  from  the  next  for  Federal 
accounting  purposes.  Where  projects  are 
carried  forward,  States  will  need  to 
obtain  the  concurrence  of  grantees  to 
abide  by  the  terms  of  the  original  grant 
in  the  new  grant  period.  The  procedure 
remains  the  same  whether  the  grant 
period  is  the  Federal  fiscal  year  or  any 
other  accounting  period.  Consequently. 
we  are  aware  of  no  facilitation  that 
would  occur  from  a  change  to  calendar 
year  accounting.  We  do  not  adopt  the 
comment,  as  section  402  program  funds 
are  made  available  by  Congress  on  a 
Federal  fiscal  year  basis. 

Final  Voucher  and  Project  Reports 
(Section  1200.32) 

Maryland  questioned  the  need  for 
submission  of  individual  project  reports 
with  the  final  voucher  under  §  1200.32. 
In  order  to  streamline  the  closeout 
process  and  reduce  the  burden  to  the 
States,  the  agencies  have  decided  to 
delete  the  requirement  for  the 
submission  of  project  reports.  Instead, 
the  States  will  provide  the  relevant 
information  in  their  Annual  Evaluation 
Reports.  The  language  of  §  1200.32  has 
been  changed  to  remove  the  project 
report  requirement,  and  the  language  of 
§  1200.33  now  includes  certain 
additions  to  the  Annual  Evaluation 
Report,  as  discussed  under  that  heading. 

New  Jersey  argued  that  ninety  days  is 
insufficient  time  to  process,  audit,  and 
compile  final- vouchers,  due  to 


limitations  imposed  by  its  own  fiscal 
year,  its  accounting  system,  and  its  staff 
size.  It  dted  examples  of  bills  that, 
under  State  procedures,  would  not  be 
received  from  its  subgrantees  in  time  to 
process  for  closeout.  New  Jersey  also 
stated  that  the  requirement  that  closeout 
of  the  prior  year's  HSP  coincide  with 
the  8taiit>up  of  the  new  fiscal  year  would 
be  impossible  to  accomplish  in  an 
acceptable  manner,  because  of  staff 
limitations  and  the  ninety-day  time 
frame.  Tbe  agencies  do  not  believe  that 
three  months  is  an  unreasonable  amount 
of  time  to  allow  for  closeout  of  a  grant 
with  a  duration  of  only  one  year. 
Moreover,  the  woridoads  associated 
with  the  closeout  of  a  prior  year's  HSP 
and  the  start-up  of  a  new  fiscal  year  do 
not,  in  fact,  coincide.  The  HSP  for  the 
new  fiscal  year  is  required  to  be 
submitted  by  August  1  prior  to  the 
commencement  of  the  fiscal  year, 
whereas  closeout  activities  for  the  prior 
fiscal  year  need  not  be  completed  until 
the  following  December  31,  a  span  of 
five  full  months.  The  agencies 
recommend  that  New  Jersey  explore 
various  options  that  would  allow  it  to 
comply  with  these  requirements.  Tliere 
are  other  States  whose  fiscal  year  differs 
from  the  Federal  fiscal  year,  and  we 
suggest  that  New  Jersey  consult  with 
them. 

Annual  Evaluation  Report  (Section 
1200.33) 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  urged!  the  agencies  to 
retain  the  requirement  for  States  to 
include  statistical  evidence  of  recent 
trends  in  fatal,  injury,  and  property 
damage  crashes  in  their  Annual 
Evaluation  Report.  Advocates  believes 
that  imposing  the  requirement  for  its 
submission  only  in  the  subsequent  HSP 
is  not  a  sufficient  substitute,  because 
programs  might  be  closed  out  and 
therefore  escape  statistical  evaluation  at 
that  time,  and  because  such  evaluation 
would  be  less  frequent  in  a  three-year 
HSP.  The  proposed  Annual  Evaluation 
Report  is  an  attempt  to  balance  a 
legitimate  Federal  need  for  program 
information  with  the  limited  staff 
resources  of  the  States.  Other  avenues 
exist  for  obtaining  the  statistical 
information.  For  example,  the  States 
must  provide  trend  data  in  the  HSP  and 
cooperate  with  NHTSA  in  collecting 
data  for  the  Fatal  Accident  Reporting 
System.  The  agencies  believe  this  is 
sufficient.  We  do  agree  with  Advocates 
that  States  submitting  a  three-year  HSP 
should  still  be  required  to  provide  trend 
data  on  a  yearly  basis.  Language  has 
been  added  to  S§  1200.10(a)(2)  and 
(b)(2)  to  clari^  the  requirement  for 
submission  of  trend  data  in  the  HSP.  or 
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separately  if  the  StUa  bas  •iactsd  a 
thiee-year  HSP  qrde.  Wa  have  also 
changed  the  langua^i  of  porapaph  (b)  of 
this  section  to  provide  for  tfaa 
suboussion  of  {Hojad  iaJonnation  in  the 
Annual  Evaluation  Report,  because  of 
the  deletion  of  the  pn^act  rapoft 
requirement.  Finally,  we  have  inserted  a 
provision  requiring  tlia  reporting  of 
program  income  infonnation.  as 
previously  discussed.  Tlieee 
requirwnepts  fully  meat  die  ageadei' 
tMonnatiooal  needs. 

Maryland  aiguad  tfart  the  propoaed 
sidanissian  d^  does  not  allow  time  for 
accident  data  analysis,  which  it  collects 
on  a  calendar  year  basis,  h 
racoounended  that  the  Annual 
Evaluation  Report  be  sidmitted  with  the 
subsequent  year  HSP  or  bv  each  August 
1  for  States  submitting  a  three-year  HSP. 
New  Jersey  commented  that  ninety  da3rs 
is  insufficient  time  to  acoomplish  both 
fiscal  doaeout  and  evaluation  reporting. 
The  Annual  Evaluation  Report  is  a 
measure  of  performance  and,  therefore, 
a  significant  part  of  the  cloeeout 
prooeas.  For  this  reaaon,  the  aaeocies 
decline  to  move  the  deedline  nir  its 
submissian  outside  of  the  cloeeout 
piocesB.  Moreover,  early  submission  of 
the  report  wiU  assist  the  agendas  in 
their  reporting  duties  to  the  Congress. 
Much  of  what  Maryland  is  seek^  has 
been  accommodated,  since  tr«Ml  data 
need  only  be  submitted  with  the 
subsequent  year  HSP.  New  Jersey  is 
urged  to  explore  all  poasible  avenues  for 
compliance.  j 

Disposition  of  Unexpended  Bakutces 
(Section  1200.34) 

In  the  NPRM,  the  NHTSA  proposed  to 
relax  the  requirement  that  unexpended 
funds  from  previous  years  could  only  be 
carried  forwud  into  program  areas  that 
existed  in  die  HSP  from  whidi  die 
funds  were  reprogremmed.  Ohio 
assumed  the  HS  Form  217.  the  Highway 
Safrty  Pro-am  Coat  Summary,  wmild 
therefore  no  longer  require  a  distinction 
to  be  maintained  bet%raen  current  year 
and  prior  year  funds.  The  requirMnent 
for  States  to  continuously  track  prior 
year  funds  has  been  removed.  However, 
all  cany-forward  funds  must  be 
identified  by  die  program  area  from 
which  they  are  remc^red  on  a  one-time 
basis,  as  they  are  broug|it  forward  from 
the  previous  fiscal  year.  This  is 
necessaiy  for  Federal  accounting 
purposes.  (Tharaafter,  the  carry-forward 
funds  need  not  continue  to  be  so 
identified,  unless  they  ware  specially 
aennarkad  by  the  Co^^ieas.  HS  Form 
217  has  been  revised  to  delete  the 
requirement  for  continuous  traddng  of 
cany-lorward  fimds.)  In  the  NPRM.  this 
rsquiiemsnl  was  inadvertently  faiduded 
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only  in  the  preamble.  It  hes  bean  added 
to  §  1200.34  to  clarify  diet  it  is  a 
necessary  inddent  to  the  doeeout 
process. 

New  Jersey  requested  s  dear 
statement  that  any  unexpended  balances 
that  are  carried  lorward  may  be 
raprogrammed,  at  the  discretion  of  the 
State,  under  program  areas  of  s  new 
HSP  or  the  next  year  of  a  continuing 
three-]rear  HSP.  The  comment  has  not 
been  adopted.  Reprogramming  of 
imexpended  balances  is  subjed  to  the 
approval  requirements  of  S  1200.11(b). 
as  stated  in  the  rule. 

Misce/ioiieous 

South  Carolina  commented  that, 
because  many  States  have  delegated 
implementation  of  the  section  402 
program  to  lower  levels  of  State 
government,  "it  is  not  the  Governor's 
program  and  the  Governor's 
Representative  does  not  tndy  represent 
the  Goveraor."  The  statute  governing 
the  section  402  program  reqiiiras  the 
Govsroor  of  the  State  to  be  responsible 
for  administration  of  the  program,  and 
a  certification  to  that  efEact  is  mads  bv 
eadi  State  in  the  HSP.  Delegation  of  the 
day-to-day  responsibility  for  the 
program  to  a  lower  level  does  not  eBed 
the  Governor's  overall  responsibility  for 
the  program,  and  the  agencies  will 
continue  to  look  to  the  Governor  as  the 
individual  writh  ultimate  State  audiority. 

In  §  1200.3  of  die  NPRM.  die  term 
"cany-forward  funds"  was  defined  as 
"those  hinds  which  a  State  has 
obligsted  but  not  expended  in  the  fiscal 
year  in  wdiich  they  ware  apportioned, 
that  are  being  reprogranuned  to 
complete  ongoing  edivities." 

The  sgendes  have  deleted  the  phrase 
"to  complete  ongoing  ectivities"  frtim 
the  definition,  because  cany-forvfaid 
funds  are  not  so  limited. 

Rulemaking  Analyses  and  Notioea 

FederaJistn  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  diat 
the  rule  does  not  have  suffident 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  assessmenL 
Hignway  safaty  is  a  national  concern, 
and  for  this  reason,  Congress  direded 
the  Secretary  of  Transpoitadon  to 
ensure  the  implementatiGn  of  eSiBCtive 
State  highway  safety  programs.  In  this 
rule,  we  increase  die  flexibility  of  die 
States  by  implementing  die  procedures 
of  a  Common  Rule  for  die 
administraticm  of  grants  to  State  and 
local  governments  which  has  as  its  bads 
the  prindples  of  Federalism.  The  latter 


rule  raoogniasa  that  States  possess 
unique  constitutional  authority, 
resources,  and  competence  to 
administer  national  grant  programs,  and 

Erovides  for  the  application  of  State 
iws  and  prticedures  to  many  aspects  of 
grant  administration. 

£oonoauc  impacts 

Tlw  agendae  have  analyzed  the  efbd 
of  this  action  and  determined  that  it  is 
not  "ma)ar"  nvithin  the  meaning  of 
Executive  Order  12291  or  "significant'* 
within  the  meaning  of  Departmaot  of 
Transportation  ragulatocy  polides  and 
prooaduras.  The  ruki  wrill  not  afifed  the 
level  of  funding  available  in  the 
highway  safety  program,  or  otherwise 
have  a  signifirant  economic  imped,  ao 
that  neither  a  Regulatory  Impad 
Analysis  nor  a  full  Regulatory 
Evaluation  ia  required. 

Impacts  on  SmoB  Entities 

In  compliance  with  the  Regulatory 
Flexibili^  Ad.  the  agendes  have 
evaluated  the  efCects  of  this  action  m 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  action  will  not  have 
a  significant  economic  Imped  on  a 
subetantial  numbsr  of  small  entities. 
States  will  be  the  redpients  of  any 
funds  avrarded  under  the  regulation 
and,  accordingly,  the  preparation  of  a 
Regiilatoiy  Fkodbility  Anialjsis  is 
unnecessary. 

£nWranmefita/ iin/Micts 

The  agendas  have  analyzed  this 
action  for  the  purpose  of  compliance 
with  the  National  Environmental  Poliqr 
Ad  and  have  determined  that  it  will  not 
have  a  significant  afisd  on  die  human 
envirmunent 

PapeTwonc  Reductfon  Act 

Hie  requirement  relating  to  this  rule, 
that  each  State  must  submit  a  Highway 
Safety  Plan  and  related  materials  to 
receive  sactioo  402  grant  funds,  ia 
considered  to  be  an  infonnation 
collection  rnauiremeot.  as  that  term  ia 
defined  by  the  Office  of  Managemeot 
and  Budget  (OMB)  in  S  CFR  pert  1320. 

According^,  this  information 
collection  lequirement  has  been 
submitted  to  and  approved  b^  OMB, 
pursuant  to  the  protons  of  the 
Paperwork  Reduction  Ad  (44  U.S.C 
3501.  et  sea.).  Hie  requirement  has  been 
approved  through  Juqr  31. 1995;  OMB 
Contnd  No.  2127-0003.  llie  asendes 
are  currently  seeking  approval  for  an 
amended  informatkm  ooUecdao 
requintment,  wldi  a  consoUdaled  fonn 
that  would  be  leas  boidensome. 
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Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  Tlie  Regulatory 
Information  Service  Center  publishes 
the  UniEed  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subiects  in  23  CTR  Parts  1200, 
1204,  and  1205 

Grant  programs— transportation, 
Highway  safety. 

For  the  reasons  set  out  in  the 
preamble,  title  23,  chapter  n  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

1.  Subchapter  A,  part  1200,  is  added 
to  read  as  follows: 

SUBCHAPTER  A-PROCEOURES  FOR 
STATE  HIGHWAY  SAFETY  PROGRAMS 

PART  1200— UMFORy  PROCEDURES 
FOR  STATE  HiGHWAY  SAFETY 
PROGRAMS 

Subpart  A— QanarM 

S«c. 

1200.1  Purpow. 

1200.2  Applicability. 

1200.3  Definitions. 

Subpwt  B-Tha  Mgfwray  SiMy  Plan 

1200.10  lYeparatioD  and  ■ufamissioo. 

1200.11  Rmriew  and  approval 

1200.12  Apportiaoment  and  obligation  of 
Federal  fiuids. 

1200.13 


1200.20 
1200.21 
1200.22 
120a23 
1200.24 
1200.25 

Subpart 

1200.30 
1200.31 
1200.32 
1200.33 
1200.34 


Geneial. 

Equipment 

Voucfaen  and  pco)ect  agreements. 

Program  income. 

Conmlianoe. 

Appeals. 


Bxpintion  of  the  HSP. 
Extension  of  the  HSP. 
Final  voucher. 
Annual  evaluation  report. 
Disposition  of  unaiqMnded 


120a35    Poct-gnntadfustmants. 
1200.36    Continuing  raquinmants. 

Aolherily:  23  VS.C.  402;  delegations  of 
authority  at  49  CFR  1.4S  and  l.sa 

Subpart 

|i2oai 

lliis  part  eatabliahee  the  requirements 
governing  sulHnissiaa  and  approval  of 
State  Highway  SabUy  Plans  and 
prescribes  imifonn  procedures  for  the 


implementation  and  management  of 
State  highway  safety  programs. 

The  provisions  of  this  part  apply  to 
States  conducting  highway  safety 
programs  in  accordance  vrith  23  U.S.C 
402,  beginning  with  Highway  Safety 
Plans  for  Fiscal  Year  1994. 

112003    Definitions. 

As  used  in  this  subchapter — 

Annual  evaluation  report  means  the 
report  submitted  each  year  by  each  State 
which  describes  the  accomplishments  of 
its  highway  safety  program  fcnr  the 
preceding  fiscal  year. 

Approving  official  means  a  Regional 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration  for  issues 
concerning  NHTSA  fimds  or  pirogram 
areas  and  a  Division  Administrator  of 
the  Federal  Highway  Administration  for 
issues  concerning  FHWA  funds  or 
program  areas. 

Cany-forwanH  funds  means  those 
funds  whidi  a  State  has  obligated  but 
not  expended  in  the  fiscal  year  in  which 
they  were  apportioned,  that  are  being 
reprogrammed . 

Contract  authority  meani  the 
statutory  language  which  authorizes  the 
agencies  to  enter  into  an  obligation 
without  the  need  for  a  prior 
appropriation  or  further  action  from 
Congress.  When  exercised,  contract 
authority  creates  a  binding  obligation  on 
the  United  States  for  whioi  Congress 
must  make  subsequent  appropriations 
in  order  to  liquidate  the  obligations 
incurred  pursuant  to  this  auuority. 

Contractor  means  the  recipient  of  a 
contract  or  subcontract  under  the  HSP. 

FHWA  means  the  Federal  Highway 
Administration. 

Fiscal  year  means  the  Federal  fiscal 
vear,  consisting  of  twelve  months 
begiiming  each  October  1  and  ending 
the  following  September  30. 

Governor  means  the  Governor  of  any 
of  the  fifty  States,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Mayor  of  the 
District  of  Columbia,  or,  for  the 
application  of  this  part  to  Indians  as 
provided  in  23  U.S.C  402(i),  the 
Secretary  of  the  Interior. 

Governor's  Representative  means  the 
Govenaor's  Represmtative  for  Highway 
Safety,  the  official  appointed  by  the 
Governor  to  implement  the  State's 
highway  safety  program  or,  for  the 
application  of  this  part  to  Indians  as 
provided  in  23  U.S.C  402(i),  an  official 
of  the  Bureau  of  Indian  Affidis  i^u>  is 
duly  desiffoated  by  the  Secretary  of  the 
Interior  to  impleoMnt  the  Indian 
highway  safety  program. 


Highway  Safety  Plan  or  HSP  means 
the  section  402  grant  application 
document  consisting  of  the  plan 
submitted  by  a  State  describing  the 
State's  highway  safety  problmns, 
identifying  countermeasures,  and 
detailing  toe  projects  the  State  plans  to 
undertake  which  implement  those 
countermeasures. 

Highway  safety  progjram  includes  all 
of  the  projects  plaiuied  or  undertaken  by 
a  State  or  its  suttgrantees  or  contractors 
to  address  highway  safety  problems  in 
theSUte. 

Major  equipment  means  tangible, 
nonexpendable,  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  aoquisitioD  cost  of  $5,000  or 
more  per  unit,  or  such  other  definition 
as  a  State  may  elect  in  aocordanoe  with 
the  procedures  in  §  1200.21(c)(1)  of  this 
part. 

National  Priority  Program  Area  means 
a  program  area  identified  in  $  1205.3  of 
this  dhapter  as  eligible  for  Federal 
funding  pursuant  to  23  U.S.C  402 
because  it  encompasses  a  major 
highway  safety  problem  wdiich  is  of 
national  concern  and  for  which  efiective 
countermeasures  have  been  identified. 

NHTSA  means  the  National  Highway 
Traffic  Safety  Administration. 

Non-major  equipment  means  all 
tangible,  personal  property  which  does 
not  meet  the  definition  of  major 
equipment,  including  supplies. 

Program  area  means  any  area, 
including  but  not  limited  to  a  National 
Priority  Program  Area,  which  is  eligible 
or  approved  for  Federal  funding 
pursuant  to  23  U.S.C  402. 

Pmgmm  income  means  gross  income 
received  by  the  State  or  any  of  its 
subgrantees  or  contractors  which  is 
directly  or  indirectly  generated  by  a 
Federally-supported  project  during  the 
project  peifuiuianoe  period. 

Project  means  any  of  the  activities 
proposed  or  implemented  under  an  HSP 
to  address  discrete  or  localiiad  highway 
safety  problems  falling  within  one  or 
more  program  areas. 

Project  agreement  means  the  wnritten 
agreement  between  a  State  and  a 
subgrantee  or  omtractor  under  which 
the  State  agrees  to  provide  section  402 
funds  in  exchange  for  the  suhgrantee's 
or  contractor's  performance  of  ono  or 
mora  projects  supporting  the  section 
402  program. 

Reprogramming  means  applying 
cany-forward  funds  to  projects  in  a 
fiscal  year  subsequent  to  the  one  far 
which  the  funds  were  originally 
apportioned  to  the  Stala. 

Section  402  means  sectioo  402  of  title 
23  of  the  United  States  Code. 

State  means  any  of  the  fifty  States  of 
the  United  States,  the  District  of 
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Cohunbia.  Puerto  Rico,  the  \^igin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northeni  Mariana 
Islands,  or.  for  the  application  of  this 
part  to  Indians  as  provided  in  23  U.S.C 
402(i).  the  Secretary  of  the  Interior. 

Subg^antee  means  a  recipient  of  an 
award  of  financial  assistance  by  a  State 
in  the  form  of  money,  or  equipmmt  in 
lieu  of  mcHiey,  \uder  an  HSP. 

Subpart  B— The  Highwey  Seiety  Plan 

f  1200.10   PraperatlcoandMibmlaatoo. 

(a)  Time  period  covered  by  the  HSP. 
(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  State  shall  submit 
an  HSP  for  each  fiscal  year.  The  time 
period  for  which  the  State  shall  identify 
activities  to  address  highway  safety 
problems  under  each  such  HSP  shall  be 
one  fiscal  year,  unless  extended  in 
accordance  with  the  provisions  of 
$1200.31  of  this  part. 

(2)  A  State  may  elect  to  submit  an 
HSP  once  every  three  fisqal  years, 
provided  advance  notice  is  given  to  the 
approving  officials.  (States  are 
encouraged  to  provide  notice  of  at  least 
90  days.)  The  time  period  for  which  the 
State  shall  identify  activities  to  address 
highway  safety  problems  imder  each 
such  HSP  shall  be  three  consecutive 
fiscal  years,  imless  extended  in 
accordance  with  the  provisions  of 
§  1200.31  of  this  part.  Obligation  of 
Federal  funds  and  authority  to  incxir 
costs,  however,  shall  be  based  on  each 
fiscal  year.  A  State  submitting  a  three- 
year  HSP  shall,  nevertheless,  submit  the 
trend  data  required  by  paragraph  (b)(2) 
of  this  section  on  August  1  of  each  year. 

(b)  Content  of  the  HSP.  Each  State's 
HSP  shall  contain  the  following 
elements:  (1)  Certifications  and 
assurances.  A  statement  containing 
certifications  and  assurances  shall  be 
signed  by  the  Governor's  Representative 
and  shall  satisfy  the  requirements  of  49 
CFR  part  18  and  other  applicable  law. 
A  sample  statement,  which  may  from 
time  to  time  be  amended  to  reflect 
changes  in  applicable  law,  shall  be 
made  available  by  each  approving 
official. 

(2)  Problem  identification  summary. 
The  problem  identification  summary 
will  highlight  highway  safety  problems 
throughout  the  State  and  briefly 
describe  the  countermeasures  the  State 
will  employ  to  address  these  problems. 
It  shall  be  supported  by  statistical 
evidence  of  recent  trends  in  fatal,  injury, 
and  property  damage  crashes. 

[3]  Description  of  and  justification  for 
program  areas  to  be  funded.  A  State 
may  identify  and  seek  funding  for 
projects,  and  related  equipment 
purchases,  within  any  National  Priority 


Program  Area  or  any  other  program  area. 
Natioial  Priority  Program  Areas  are 
identified  in  §  1205.3  of  this  chapter. 
Other  program  areas  may.  from  time  to 
time.  M  identified  by  statute,  by  rule,  or 
by  a  State.  For  each  program  area  for 
which  Federal  funding  is  sought,  the 
foUowins  procedures  shall  apply; 

(i)  For  National  Priority  Program 
Araas,  the  funding  procedures  at 
§1205.4  of  this  chapter. 

(ii)  For  program  areas  identified  by 
statute,  the  funding  procedures 
prescribed  by  the  statute  and 
implementing  regulations  or.  in  the 
ahMnce  of  prescribed  procedures,  the 
funding  procedures  at  §  1205.4  of  this 
chapter. 

(ili)  For  program  areas  identified  by  a 
State  and  not  falling  within  paragraphs 
(b)(3)(i)  or  (b)(3)(ii)  of  this  section,  the 
funding  procedures  at  S  1205.5  of  this 
chapter. 

(4)  Discussion  of  planning  and 
administration  needs.  Planning  and 
administration  needs  shall  be  discussed 
in  sufficient  detail  to  justify  proposed 
expenditures.  Proposed  and  actual 
expenditures  shall  comply  Mrith  the 
Federal  contribution  and  State  matching 
requirements  of  part  1252  of  this 
chapter. 

(5)  Description  of  training  needs. 
Training  needed  to  support  or  further 
the  objectives  of  the  HSP  should  be 
described  in  adequate  detail  to  justify 
proposed  expenditures.  Only  training 
that  supports  or  furthers  the  objectives 
of  the  HSP  shall  be  eligible  for  funding. 

(6)  Supporting  financial  documenta- 
tion. Financial  documentation  to  be 
submitted  with  the  HSP  shall  include 
the  Highway  Safety  Program  Cost 
Summary  (HS  Form  217)  reflecting  the 
State's  proposed  allocation  of  funds 
(including  estimated  carry-forward 
funds)  among  program  areas  and  for 
planning  and  administration  needs, 
completed  in  accordance  with  the 
form's  written  instructions,  and  such 
other  financial  documentation  as  may 
be  required  by  law.  A  State  electing  to 
submit  a  three-year  HSP  shall  include 
with  the  HSP.  one  completed  HS  Form 
217  for  each  of  the  fiscal  years  covered 
by  the  three-vear  HSP. 

(c)  Special  funding  conditions.  The 
planning  and  contents  of  an  HSP  shall 
reflect  the  following  funding 
requirements: 

(1)  Political  subdivision  participation. 
Proposed  expenditures  under  the  HSP 
shall  comply  with  the  requirements  for 
political  subdivision  participation 
contained  in  part  1250  of  this  chapter. 

(2)  NHTSA  project  length.  NHTSA 
funding  support  under  the  section  402 
program  for  a  specific  project  under  an 
HSP  shall  ordinarily  not  exceed  three 


years.  Howrevar,  •  funding  extension 
beyond  three  years  may  be  approved  in 
waiting  by  the  NHTSA  approving 
official  on  a  yeer-by-year  basis,  provided 
the  project  has  demonstrated  great  merit 
or  the  potential  for  significant  long- 
range  benefits  and  includes  a  cost 
assumption  plan  requiring,  at  a 
minimum.  35  percent  non-Federal 
supp<»t  for  the  fourth  year  and  50 
percent  non-Federal  support  for  each 
year  thereafter.  A  denial  of  a  project 
funding  extension  shall  be  in  writing  by 
the  NHTSA  approving  official  and  waU 
be  subject  to  tne  appeal  procedures  of 
§  1200.25  of  this  part.  The  project  length 
requirements  are  not  applicable  to 
planning  and  administration  activities; 
program  management  (e.g..  program  area 
coordinators'  or  managers'  oversight  of 
the  continuing  development, 
implementation  and  evaluation  of  402 
or  related  State/locally  supported 
activities);  mandatory  (earmarked) 
programs;  training  projects  which 
support  activities  within  an  identified 
program  area;  or  other  activities  which 
are  required  by  Federal  statute. 

(d)  Due  date.  The  completed  HSP 
must  be  received  by  the  approving 
officials  no  later  than  August  1 
preceding  the  fiscal  year  to  which  it 
applies  or,  in  the  case  of  a  3-year  HSP. 
no  later  than  August  1  preceding  the 
first  year  to  whidi  it  applies.  For  a  State 
operating  imder  a  3-year  HSP,  the  trend 
data  identified  in  $  1200.10(a)(2)  and 
(b)(2)  must  be  received  by  the  approving 
officials  on  a  yearly  basis  on  August  1. 
and  any  other  HSP  updates  for  the 
second  and  third  years  which  the  State 
elects  to  submit  must  be  received  by  the 
approving  officials  no  later  than  August 
1  preceding  the  fiscal  year  for  which  the 
updates  apply.  The  State  shall  furnish 
three  copies  of  its  HSP  (or  trend  data  or 
HSP  update,  as  appropriate)  to  each  of 
its  NHTSA  and  FHWA  approving 
officials.  Failure  to  meet  these  deadlines 
may  result  in  delayed  approvals. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  Control  Number  2127-0003) 

i  1200.11    Review  and  approval. 

(a)  Review.  (1)  Each  approving  official 
shall  verify  that  each  HSP  complies 
with  the  basic  requirements  of  §  1200.10 

(b)  and  (c)  of  this  part.  Where  an  HSP 
is  found  not  in  compliance,  the 
approving  official  will  advise  the  State 
to  take  such  action  as  is  necessary  to 
bring  the  HSP  into  compliance. 

(2J  An  HSP  determined  to  satisfy  the 
basic  requirements  of  §  1200.10  (b)  and 

(c)  of  this  part  shall  be  further  reviewed 
to  ensure  mat  the  State  has  proposed  a 
highway  safety  program  which  justifies 
the  commitment  of  Federal  funds.  Each 
approving  official  shall  have  the 
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discretion  to  require  further  clarification 
or  amendment  of  any  portion  of  an  HSP 
virfaicfa  does  not  adequately  establish  the 
existence  of  a  bona  nde  highway  safety 
problem,  the  selection  of 
countenneasures  and  projects 
reasonably  calculated  to  address  the 
problem,  and  the  efficient  proposed  use 
of  Federal  funds. 

(3)  Each  approving  official  shall 
provide  States  vrith  reasonable  notice 
and  opportunity  to  amend  portions  of 
HSPs  which  are  fbxmd  inaoequate.  Such 
notice  and  opportunity  to  amend  shall 
facilitate  the  informal  resolution  of 
problems  in  the  HSP,  to  the  maximum 
extent  practicable,  before  the  time  by 
which  the  approving  official  must 
render  a  written  decision  under 
paragraph  (bK2)  of  this  section. 

W  Approval/conditional  approval/ 
disapproval.  (1)  If  alter  reasonable 
notice  and  opportunity  to  amend 
pursuant  to  paragraph  (a)(3)  of  this 
section,  the  approving  official 
determines  that  a  State  has  provided 
information  in  the  HSP  whidi  is 
inadequate  to  fustiiy  a  proposed  tise  of 
Federal  funds,  or  has  foiled  to  comply 
with  other  requirements  of  this  part  or 
applicable  law,  the  ^proving  official 
shall  conditionally  approve  or 
disapprove  the  relevant  portion(s)  of  the 
HSP.  as  appropriate.  Othwwise,  the 
approving  official  shall  approve  the 
HSP.  except  that  in  no  case  shall  the 
approving  official  approve  an  HSP 
which  is  submitted  witliout  the 
statement  required  by  §  1200.10(bHl)  of 
this  part  until  receipt  of  such  statement. 

(2j  Approval,  conditional  approval,  or 
disapproval  of  the  HSP,  in  whole  or  in 
part  shall  be  in  writing,  dated,  and 
signed  by  the  approving  official(s).  and 
shall  be  sent  to  the  Governor,  with  a 
copy  to  the  Governor's  Representative, 
within  30  days  after  receipt  of  the  HSP 
by  the  agency,  unless  extended  by 
mutual  agreement  of  the  approving 
offidaUs)  and  the  Governor  s 
Representative. 

(3)  For  any  portion  of  the  HSP  which 
is  conditionally  approved  or 
disapproved,  a  detailed  explanation  of 
conditions  or  reasons  for  disapproval 
shall  be  provided  in  writing  fay  the 
approving  official  to  the  Governor's 
Rapresentative.  Ccmditional  approval 
may  include  a  requirement  for  project 
by  project  approval  of  federally  funded 
activities. 

(4)  All  approvals  and  conditional 
approvals  sent  to  the  Governor's 
Representative  shall  state  the  total 
Federal  dollar  amount  of  the  program 
approved  or  conditionally  approved  and 
shall  contain  the  foUowi^  statement: 

By  this  letter,  (STATBj's . 


submitted  on  (DATE) . 


.toharBby 
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approved,  subject  to  any  oondltloiis  or 
limitations  aet  fxth  below.  This  approval 
does  not  constitute  an  obligatioo  of  Paderal 
funds  ior  the  fiscal  year  idaotifiad  above  or 
an  autfaorization  to  incur  costs  against  those 
funds.  The  obligation  of  section  402  pn^ram 
funds  against  the  approved  HSP  will  be 
sffacted  in  writing  by  the  NHTS A/FHWA 
Administrator,  as  appropriate,  at  tin 
commeooemaot  of  the  fiscal  year  identified 
above.  However,  Federal  funds 
reprogrammed  from  a  prior-year  HSP  will  be 
available  tot  immediate  use  by  die  Slate 
under  the  approved  HSP  on  October  1. 
Reimbursement  will  be  coatingent  upon  the 
submission  of  an  updated  HS  Form  217. 
consistent  with  the  requirements  of  23  CFR 
1200.12(d),  trithin  30  days  after  either  the 
beginning  of  the  fiscal  year  identified  above 
or  the  date  of  this  letter,  whichever  is  later. 

11200.12    ApportlomiienlandeMlsaltonof 
Federal  funds. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  on  October  1  of  eadi 
fiscal  year  covered  by  an  HSP.  the 
NHTSA/FHWA  Administrator,  as 
appropriate,  shall,  in  %vriting,  distribute 
funds  available  for  obligation  under 
section  402  to  the  States  and  provide  a 
statement  of  any  conditions  or 
limitations  imposed  by  law  (m  the  use 
of  the  funds. 

(b)  hi  the  event  that  authorizations 
exist  but  no  applicable  appropriation  act 
has  been  enacted  by  October  1  of  a  fiscal 
year  covered  by  an  HSP.  the  NHTSA/ 
FHWA  Admini8trat<M>,  as  appropriate, 
shall,  in  writing,  distribute  a  part  of  the 
funds  authorized  under  section  402 
contract  authority  to  ensure  program 
continuity  and  shall  provide  a  statement 
of  any  conditions  or  limitations 
impoised  by  law  on  the  use  of  the  funds. 
Upon  apprq;>riation  of  section  402 
hinds,  the  NHTSA/FHWA 
Administrator,  as  appropriate,  shall,  in 
writing,  promptly  adjust  the 
apportionment,  in  accordance  with  law. 

(c)  The  funds  distributed  under 
paragraph  (a)  or  (b)  of  this  section  shall 
be  available  for  expenditure  by  the 
states  to  satisfy  the  Federal  share  of 
expenses  under  an  approved  HSP.  and 
shall  constitute  a  contractual  obligation 
of  the  Federal  Government,  subject  to 
any  conditions  or  limitations  identified 
in  the  distributing  document  or  in  the 
written  explanation  of  conditions 
required  under  §  1200.11(bK3)  of  this 
part,  and  not  exceeding  the  tcAal  dollar 
amoimt  of  the  approved  or  conditionally 
approved  program  identified  in 

§  1200.11(b)(4)  of  this  part. 

(d)(1)  Notwithstanding  the  provisions 
of  paragraph  (c)  of  this  section, 
reimbursement  of  State  expenses  diall 
be  contingent  uptm  the  submission  of  an 
updated  HS  Form  217,  within  30  days 
after  either  the  beginning  of  the  fiscal 


jrear  or  the  date  of  the  written  approval 
required  under  §  1200.11(b)  of  this  part, 
whichever  is  later.  A  State  submittli^  a 
three-yeer  HSP  shall,  nevertheless, 
submit  the  updated  HS  Form  217  on  a 
yearlybasis. 

(2)  The  updated  HS  Form  217 
required  under  paragraph  (d)(1)  of  this 
section  shall  reflect  the  State's 
allocation  of  section  402  funds  made 
avail^le  for  expenditure  during  the 
fiscal  year,  including  known  cany- 
fbrward  funds,  except  that — 

(i)  The  total  of  the  Federal  funds 
reflected  on  the  form  shall  not  exceed 
the  total  Federal  dollar  amount  of  the 
approved  program  identified  in 
§  1200.11(b)(4)  of  this  part:  and 

(ii)  None  of  the  federally  fiinded 
amounts  identified  under  any  of  the 
program  areas  on  the  form  shall  exceed 
the  federally  funded  amounts  identified 
under  the  same  program  areas  on  the  HS 
Form  217  submitted  under 
S  1200.10(b)(6)  of  this  part. 

(3)  An  updated  HS  Form  217  not 
meeting  the  requirements  of  paragraph 
(d)(2)(i)  or  (d)(2)(ii)  of  this  section  shaU 
be  accompanied  by  such  information  as 
is  necessary  to  explain  the  deviation 
and  shall  require  approval,  in  trriting. 
by  the  approving  offidals. 


11200.12 

(a)  Changes  requiring  prior  approval 
Each  State  shall  obtain  the  written 
approval  of  the  approving  official  prior 
to  implementing  or  allowing 
subgrantees  or  contractora  to  implement 
any  of  the  following  changes: 

(1)  Any  revision  which  would  result 
in  the  need  for  additional  Federal 
funding  beyond  that  which  is  already 
obligated  or  approved  for 
repragramming  under  the  current  HSP; 

(2)  Any  extension  of  the  period  during 
which  exists  may  be  incuired  under  an 
HSP.  as  provided  in  §  1200.31  of  this 
part; 

(3)  Any  extension  of  the  length  of  a 
NHTSA  project  bey(md  three  yeare.  as 
provided  in  §  1200.10(cH2)  of  this  part; 

(4)  Any  movement  of  funds  into  or 
out  of  a  program  area  which,  either 
singly  or  netted  with  all  past 
movem«its  of  fiuds,  exceeds  ten 
percent  of  the  Federal  funding  for  the 
program  area  (e.g..  8%  in4^3%  oul*7% 
insl2%  net  fund  movement),  provided 
that— 

(i)  For  the  duration  of  the  HSP.  the  ten 
percent  threshold  for  each  program  area 
shall  be  based  on  the  total  iSaderally 
funded  program  amounts  identified  on 
the  updated  HS  Form  217  required 
under  S  1200.12(d)  of  this  part,  without 
regard  to  amounts  contained  on  any 
later  submitted  or  approved  HS  Form 
217;  and 
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(ii)  Once  the  ten  pocent  thrashold  is 
exceeded  with  lenMCt  to  ■  given 
program  aree.  all  fund  movements  made 
thereafter  with  respect  to  that  program 
area  require  prior  approval;  or 

(5)  Any  change  in  the  sn^  or 
objectives  of  a  project  (regardless  of 
whether  there  is  an  associated  fund 
movement  requiring  prior  approval). 

(b)  Approval  procures.  U)  States 
shall  request  prior  approval  fw  changes 
by  submitting  a  written  request  to  the 
approving  official,  accompanied  by  HS 
Form  217  and  such  other  Inionnation  as 
is  necessary  to  explain  the  proposed 
change. 

(2)The  approving  official  shall 
indicate  approval  in  writing  to  the 
Governor's  representative,  normally 
within  10  woridng  days  after  receipt  of 
the  request 

(3)  Subject  to  the  appeal  provisions  of 
S  1200.25  of  this  part,  the  approving 
official  may  disapprove  a  change  in 
writing,  with  a  brief  explanation  of  the 
reasons  thereftv.  Any  siich  disapproval 
shall  normally  be  made  within  10 
working  days  after  receipt  of  the 
request. 

(c)  Procedum  for  changes  not 
requiring  foior  approval.  States  shall 
provide  documentary  evidence  of 
changes  not  requiring  prior  spproval  to 
the  approving  official  by  submittina  an 
amended  HS  ¥arm  217  and  such  other 
information  as  is  necessary  to  explain 
the  change. 


Subpsrt  C    hnptoiMnUitfon  end 
■MnsgMiwni  Of  hm  niQiiway  SHiveiy 
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Except  as  otherwise  provided  in  this 
subpart  and  subject  to  the  provisions 
herein,  the  requirements  of  49  CFR  part 
18  and  applicable  cost  principles  govern 
the  implementation  and  management  of 
State  mghway  safety  programs  carried 
out  imder  23  U.S.C.  402.  Cost  principles 
include  those  referenced  in  49  CFR 
18.22  and  those  set  forth  in  applicable 
Department  of  Transportation,  NHTSA. 
or  FHWA  Orders.  \ 

11200.21    Equipment 

(a)  All  equipment  (1)  Titie.  Except  as 
provided  in  paragraphs  (a)(3)  and  (d)(1) 
of  this  section,  title  to  equipment 
acquired  under  the  HSP  will  vest  upon 
acquisition  in  the  State  or  its 
subnantee,  as  appropriate. 

(2)  Use.  All  equipment  shall  be  used 
for  the  originally  authorized  grant 
purposes  for  as  long  as  needM  for  those 
purposes,  as  determined  by  the 
approving  officials,  and  neither  the 
State  nor  any  of  its  subgrantees  or 
oontractora  shall  encumber  the  title  or 
interest  while  such  need  exists. 


(3)  Right  to  transfm  title.  The  NHTSA 
or  the  FHWA  may  reserve  the  right  to 
transfer  title  to  equipment  acqu^ed 
under  the  HSP  to  the  Federal 
Government  or  to  a  third  party  when 
such  third  party  is  otherwise  eligible 
under  existing  statutes.  Any  suca 
transfer  shall  be  subject  to  Uie  follo%ring 
reouirements: 

li)  The  property  shall  be  identified  in 
the  grant  or  otherwise  made  known  to 
the  State  in  writing; 

(U)  The  NHTSA  or  the  FHWA.  as 
applicable,  shall  issue  disposition 
in^ructions  within  120  calendar  days 
after  the  end  of  the  project  for  which  the 
property  was  acquired,  in  the  absence  of 
which  the  State  shall  follow  the 
applicable  procedures  in  49  CFR  part 
18. 

(b)  Federally-owned  equipment  In  the 
event  a  State  or  its  subgrantee  is 
provided  federally-owned  equipment: 

(1)  Title  shall  remain  vested  in  the 
Federal  Government; 

(2)  Management  shall  be  in 
acccndance  with  Federal  rules  and 
procedures,  and  an  annual  inventory 
ustingshall be  submitted: 

(3)  The  State  or  its  subgrantee  shall 
request  disposition  instructions  from 
NHTSA  or  FHWA,  as  appropriate,  when 
the  item  is  no  longer  neeided  in  the 
program. 

(c)  Major  equipment  (1)  Choice  of 
dilution.  A  State  may  elect  to  use  its 
own  definition  of  major  equipment, 
provided  such  definition  would  at  least 
include  all  items  captured  by  the 
definition  appearing  in  §  1200.3  of  this 
part.  Such  election  shall  be  made  in 
writing  by  the  Governor's 
Representative  to  the  approving  official, 
in  the  absence  of  which  the  definition 
in  S  1200.3  of  this  part  shall  apply. 

(2)  Management  and  disposition. 
Subject  to  the  requirements  of 
paragraphs  (a)(2).  (b)(2),  and  (b)(3)  of 
this  section,  States  and  their  subgrantees 
and  contractora  shall  manage  and 
dispose  of  major  equipment  acquired 
xinder  the  HSP  in  accordance  with  State 
laws  and  procedures. 

(d)  Non-major  equipment  Subject  to 
the  requirements  of  paragraphs  (a)(2). 
(b)(2).  and  (b)(3)  of  this  section  and 
except  as  otherwise  provided  in  49  CFR 
18.33.  States  and  their  subgrantees  and 
contractora  shall  manage  and  dispose  of 
non-major  equipment  acquired  under 
the  HSP  in  accordance  with  State  lavrs 
and  procedures. 

11200.22   Vouchers  and  pro|act 


Each  State  shall  submit  to  the 
approving  official  vouchera  fiar  total 
expenses  incurred,  regardless  of 
whether  the  State  receives  advance 


payments  or  is  reimbursed  for 
expenditures  under  the  HSP.  Copies  of 
the  project  agreement(s)  and  supporting 
documentation  for  the  vouchera,  and 
any  amendments  thereto,  shall  be  made 
available  for  review  by  the  approving 
offidal  upon  request 

(a)  Content  of  vouchers.  At  a 
minimum,  earn  vouchw  shall  provide 
the  following  information  for  expenses 
claimed  in  eadi  pronam  area: 

(1)  Prcwram  Area/Project  Niunber; 

(2)  Fednal  fonds  oblieated; 

(3)  Amount  of  Federalfunds  allocated 
to  local  benefit  (provided  mid-year  (by 
March  31)  and  with  the  final  voucher); 

(4)  Cumulative  Total  Cost  to  Date; 

(5)  Cumulative  Federal  Funds 
Ejcpetaded; 

(6)  Previous  Amount  Qaimed; 

(7)  Amount  Claimed  this  Period: 

(8)  Special  matching  rate  (i.e..  sliding 
scale  rate)  authorized  under  23  U.S.C 
120(a),  if  used,  determined  in 
accordance  with  the  applicable  NHTSA 
Otder. 

(b)  Submission  requirements.  At  a 
minimum,  vouchen  shall  be  submitted 
to  the  spproving  official  on  a  quarterly 
basis,  no  later  than  15  working  days 
after  the  end  of  each  quarter,  except  that 
where  a  state  receives  funds  by 
electronic  transfsr  at  an  annudized  rats 
of  one  million  dollan  at  more,  vouchen 
shall  be  submitted  on  a  monthly  basis, 
no  later  than  15  wcvking  days  after  the 
end  of  each  month.  Failure  to  meet 
these  deadlines  may  result  in  delayed 
reimbursement 


11200.23 

(a)  Inclusions.  Program  income 
includes  income  from  fises  for  services 
pwformed,  from  the  use  or  rental  of  real 
or  personal  property  acquired  with  grant 
funds,  from  the  sale  of  commodities  or 
items  febricated  imder  the  grant 
agreement  and  from  payments  of 
principal  and  interest  on  loans  made 
%vith  nant  fonds. 

^Exclusions.  Program  income  does 
not  biclude  interest  on  grant  funds, 
rebatec.  credits,  discoimts.  refunds. 
taxas,  special  assessments,  levies,  fines, 
proceeds  from  the  sale  of  real  property 
or  eoulpment  income  from  royalties 
and  license  fees  for  copyrighteid 
material,  patents,  snd  inventions,  or 
interest  on  any  of  these. 

(c)  Use  of  program  income.  (1) 
Addition.  Program  income  shall 
ordinarily  be  added  to  the  funds 
committed  to  the  HSP.  Such  program 
income  shall  be  used  to  further  the 
objectives  of  the  project  under  which  it 
%ras  generated. 

(2)  Cost  sharing  or  matching.  Program 
income  may  be  lued  to  meet  cost 
faring  or  matching  requirements  only 
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upon  written  approval  of  the  approving 
omdal.  Such  use  shall  not  increase  the 
commitment  of  Federal  fiands. 

11200.24   Compliance. 

Where  a  State  is  fimmd  to  be  in 
noncompliance  with  the  terms  of  the 
HSP  or  applicaa^le  law,  the  approving 
ofBdal  may  apply  the  special 
conditions  for  high-risk  grantees  or  the 
enforcement  prooBdures  of  49  CFR  part 
18,  as  appropriate  and  in  accordance 
with  their  terms. 


f1200.2S 

Review  of  any  written  decision  by  an 
approving  official  under  this  part, 
including  a  denial  of  a  funding 
extension  under  $  1200.10(c)(2)  of  this 
part,  a  disapproval  or  conditicmal 
approval  ot  anv  part  of  an  HSP  under 
§  1200.11(b)  of  this  part,  a  disapproval 
of  a  request  for  a  change  under 
§  1200.13(b)(3)  of  this  part,  and  a 
decision  to  impose  special  conditions  or 
lestricticms  or  to  seek  remedies  under 
§  1200.24  of  this  part,  may  be  obtained 
by  submitting  a  written  appeal  of  such 
decision,  signed  by  the  Governor's 
Representative,  to  the  approving  official. 
Such  appeal  shall  be^orwarded 
promptly  to  the  NHTSA  Associate 
Administrator  for  Regional  Operations 
or  the  FHWA  Regional  Administrator 
with  jurisdiction  over  the  specific 
division,  as  appropriate.  The  decision  of 
the  NHTSA  Associate  Administrator  or 
the  FHWA  Regional  Administrator  shall 
be  final  and  shall  be  transmitted  to  the 
Governor's  Representative  through  the 
cognizant  approving  official. 

Subpart  O-CloMoiit 

I1200JO   Expiration  of  the  HSP. 

Unless  extended  in  accordance  %vith 
the  provisions  of  §  1200.31  of  this  part, 
a  one-year  HSP  shall  expire  on  the  last 
day  of  the  fiscal  year  to  whidi  it 
pertains  and  a  three-year  HSP  shall 
expire  on  the  last  day  of  the  third  fiscal 
year  to  which  it  pertains.  The  State  and 
its  subgrantees  and  contractors  may  not 
incur  costs  past  the  expiration  date. 

11200.31    Extension  of  the  HSP. 

Upon  written  request  by  the  State, 
specifying  the  reasons  therefor,  the 
approving  official  may  extend  the 
eiqpiration  date  for  some  portion  of  an 
HSP  by  a  maximum  of  90  days.  The 
approval  of  any  such  request  for 
extension  shall  be  in  writing,  shall 
specify  the  new  expiration  date,  and 
^11  be  signed  by  the  approving  official. 
If  an  extension  is  granted,  the  State  and 
its  subgrantees  and  contractors  may 
continue  to  incur  costs  under  the  HSP 
until  the  new  expiration  date,  and  the 
due  dates  for  other  submissions  covered 


by  this  subpart  shall  be  based  upon  the 
new  expiration  date.  However,  in  no 
case  shall  any  extension  be  deemed  to 
authorize  the  obligation  of  additional 
Federal  funds  beyond  those  already 
obligated  to  the  State  by  the  Federal 
Government,  nor  shall  any  extension  be 
deemed  to  extend  the  due  date  for 
submission  of  the  annual  evaluation 
report.  Only  one  extension  shall  be 
allowed  for  each  HSP. 

I1200J2   Final  voucher. 

Each  State  shall  submit  a  final 
voucher  which  satisfies  the 
requirements  of  %  1200.22(a)  of  this  part 
within  90  days  after  the  expiration  of 
each  fiscal  year,  \mless  extended  in 
accordance  with  the  provisions  of 
§  1200.31  of  this  part.  The  final  voucher 
constitutes  the  final  financial 
reconciliation  for  each  one-year  HSP  or 
for  each  year  of  a  three-year  HSP. 

1 1200.33    Annual  evaluation  report 

Within  90  days  after  the  expiration  of 
the  fiscal  year,  each  State,  whether 
operating  under  a  one-year  or  a  three- 
year  HSP,  shall  submit  to  the  approving 
official  an  annual  evaluation  report 
describing  the  accomplishments  of  the 
highway  safety  program  xrnder  the  HSP 
for  that  fiscal  year.  The  report  shall 
include  the  following  information: 

(a)  Statewide  overview.  A  three  to  five 
page  overview  of  statewide 
accomplishments  in  highway  safsty. 
regardless  of  funding  source; 

(b)  Report  by  program  ana.  For  each 
funded  program  area,  a  description  of 
individual  projects  conducted 
thereunder,  detailing  costs  and 
accomplishments  (and  status  if  a  project 
has  not  been  completed),  identifying 
progress  toward  self-sustainment  and 
contributions  of  independent  groups, 
and  including  an  accounting  for  any 
program  income  earned  or  used  under 
the  project; 

(c)  Legislative  and  administrative 
accomplishments.  A  discussion  of 
significant  legislative  and 
administrative  accomplishments  which 
promoted  the  goals  of  highway  safety: 
and 

(d)  Status  ofjemedial  actions.  An 
evaluation  of  the  progress  the  State  is 
making  in  correcting  deficiencies 
identified  through  program  and 
financial  management  reviews 
conducted  by  the  approving  officials  or 
by  the  State. 

i1200J4    DispoeMon  of  unexpended 

Any  funds  which  remain  unexpended 
after  reconciliation  of  the  final  voucher 
shall  be  carried  forward,  credited  to  the 
State's  highway  safety  account  for  the 


new  fiscal  year,  and  made  immediitely 
available  for  reprogranuning  under  a 
new  HSP  or  under  the  next  year  of  a 
continuing  three-year  HSP,  subject  to 
the  approval  requirements  of 
S  1200.11(b)  of  this  part.  Cany-forward 
funds  must  be  identified  by  the  program 
area  from  which  they  are  removed  when 
they  are  leprogrammed  from  the 
previous fiscalyear.  Once  so  identified, 
such  funds  are  available  for  use  without 
regard  to  the  program  area  from  which 
they  were  carried  fcuward,  unless 
specially  earmarked  by  the  Congress. 

11200.35    Poet-grant  adjustmanta. 

The  doseout  of  an  HSP  does  not  afiisct 
the  ability  of  NHTSA  or  FHWA  to 
disallow  coats  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review  or 
the  State's  obligation  to  return  any 
funds  due  as  a  result  of  later  refunds, 
corrections,  or  other  transactions. 

1 1200 JO    Continuing  requircmenta. 

The  following  provisions  shall  have 
continuing  applicability, 
notwithstanding  the  closeout  of  an  HSP: 

(a)  The  requirement  to  use  all 
equipment  for  the  originally  authorized 
grant  purposes  for  as  long  as  needed  for 
those  purposes,  as  provided  in 

§  1200.21(a)(2)  of  this  part: 

(b)  The  management  and  disposition 
requirements  for  equipment,  as 
provided  in  §  1200.21  of  this  part; 

(c)  The  audit  requirements  and 
records  retention  and  access 
requirements  of  49  CFR  part  18. 

PART  1204— UNIFORM  GUIDEUNES 
FOR  STATE  HIGHWAY  SAFETY 
PROGRAMS 

2.  The  authority  dtation  for  part  1204 
continues  to  read  as  follows: 

Autiwrity:  23  U.S.C  402;  delegaUont  of 
authority  at  49  CFR  1.48  and  l.SO. 

112044   [Amendadl 

3.  In  §  1204.4.  supplements  A  through 
I,  are  removed. 

PART  1205-HIGHWAY  SAFETY 
PROGRAMS;  DETERMINATIONS  OF 
EFFECTIVENESS 

4.  The  authority  dtation  for  part  1205 
continues  to  read  as  follows: 

Authority:  23  U.S.Q  402;  delegations  of 
authority  at  49  CFR  1.48  and  l.SO. 

5.  In  $  1205.4,  the  introdudory  text 
and  paragraph  (a)  are  revised, 
paragraphs  (c)  and  (e)  are  removed,  and 
paragraph  (d)  is  redesignated  as 
paragraph  (c)  and  reviMd  to  read  as 
follows: 
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liaOM    Fundino 


A  State  planning  to  naa  funds  under 
23  U.S.C  402  to  support  a  program  that 
is  within  a  National  Highway  Safety 
Priority  PrO){ram  Area  shall  be  subject  to 
the  following  procedures: 

(s)  The  State  shall  describe  each 
highway  safety  problem  within  siich 
Priority  Area  and  any  countermeasure 
proposed  to  decrease  or  stabilia  the 
problem,  and  provide  recent  atatistical 
trend  data  concerning  injury,  fetal,  and 
property  damage  craslies  to  support  the 
problem  and  countermeasure 
identifications. 
•       •       •       •       • 

(c)  The  NHTSA  and/or  the  FHWA.  as 
applicable,  shall  review  the  information 
provided  under  paragraphs  (a)  and  (b)  of 
this  section  in  accorduioe  with  the 
procedures  of  §  1200.11  of  this  chapter. 

Issued  on:  July  27, 1993. 
Jaaa  F.  Garvejr.  I 

Deputy  Administrator,  Federal  Midway 
Aaninistration. 

Haward  M.  SaMlUa.  | 

Executive  Director,  National  Highway  Traffic 
Safety  AdmirUstration. 
(FR  Doc  93-18302  FUw)  7-30-93:  S:45  am] 


DEPARTMENT  OF  JUSTICf 

28  CFR  Part  16 
lAAO/A  Order  No.  7t-«] 

Exemption  of  Recofda  Syatem  Under 
thePrivaqf  Act 

AOeCY:  Department  of  Justice. 
action:  Final  rule. 


:  The  Department  of  Justice  is 
exempting  a  system  of  records  from 
subsections  (c)  (3)  and  (4);  (d);  (e)  (1), 
(2),  and  (3):  (e)(4)(I];  (e)  (5)  and  (8):  and 
(g)  of  the  Privacy  Act,  5  U.S.C  552a. 
This  system  ot  records  is  the  "National 
Drug  Intelli({»'nce  Center  Data  Base 
(JUSTlCE/NDiC-001)."  Information  in 
this  system  relates  to  the  mission  of  the 
National  Druf;  Intelligence  Center 
(NDIC),  as  set  forth  in  section  9078  of 
Pub.  L.  102-396,  to  coordinate  and 
consolidate  drjg  intelligence  from  all 
national  security  and  law  enforcement 
agencies  and  to  produce  information 
regarding  the  structure,  membership, 
finances,  commxmications,  and 
activities  of  drug  trafficking 
organizations  and  their  memberships. 
The  exemptions  are  necessary  to  avoid 
interference  with  the  law  onrarcement- 
related  functions  of  NDIC  and  of  those 
agencies  that  provide  information  to.  or 
receive  information  from,  NDIC 


Specifically,  the  exemptions  are 
neceaaary  to  preserve  the  safety  of  law 
enforcement  personnel  and  of 
confidential  informants  and  other 
witnesses,  to  prevent  disclosure  of 
investigative  techniques,  to  prevent 
persons  siispected  of  illegal  activities 
related  to  narcotics  trafficking  from 
frustrating  law  enforcement  activities 
(for  example,  by  flight  or  destruction  of 
evidence),  and  to  protect  the  privacy  of 
third  parties.  The  exemptions  may  also 
he  necessary,  in  some  cases,  to 
safisguard  information  properly 
classified,  pursuant  to  Executive  Order, 
in  the  interest  of  national  defense  or 
foreign  policy. 

EFFECnvc  DATE:  This  rule  is  effective  on 
August  2. 1993. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Patricia  E.  Neely,  (202)  616-0178. 
SUPPLOIENTARY  MFORMATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
R^^er  on  April  26, 1993  (56  FR 
21963).  The  public  was  given  30  days  in 
which  to  comment.  No  comments  were 
received. 

This  Order  relates  to  individuals 
rather  than  small  businesses. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  Order  will  not 
have  "a  significant  impact  on  a 
substantial  number  of  small  entities." 

List  of  SubjecU  in  Part  16 

Administrative  practices  and 
procedure.  Courts,  Freedom  of 
Information  Act.  Privacy  Act  and 
Government  in  tiie  Sunshine  Act 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C  552a  and 
delegated  to  me  by  Atiomey  General 
Order  No.  793-78.  28  CFR  part  16  is 
amended  by  adding  a  new  section, 
§  16.82.  as  set  forth  below. 

Dated:  July  19, 1993. 
Stephea  R.  Celiale. 
Assistant  Attorney  General  for 
Admiiustration. 

PAFIT  16-(AMENDED] 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Aothority:  S  U.S.C  301. 552, 552a,  552b(g). 
553;  18  U.S.Q  4203(a)(1):  28  U.S.C  509, 510. 
534;  31  U.S.C  3717,  9701. 

2.  28  CFR  part  16  is  amended  by 
adding  $  16.82  to  read  as  follows: 

116.82    Exemption  of  the  Netionel  Drug 
Intelligence  Center  Data  I 


UMI 


(a)  The  following  system  of  records  is 
exempted  pursuant  to  the  provisions  of 


5  U.S.C  5S2a())(2)  from  subsections  (c) 
(3)  and  (4):  (d):  (e)  (l).  (2).  and  (3): 
(e)(4)(I):  (e)  (5)  and  (8):  and  (g)  of  S 
U.S.C  552a.  In  addition,  the  following 
system  of  records  is  exempted  pursuant 
to  the  provisions  of  5  U.S.C  5S2a  (k)(l) 
and  w{2)  frtna  subsections  (c)(3),  (d). 
and  (e)(1)  and  (e)(4)(I)  of  5  U.S.C.  552a: 

(1)  National  Drug  Intelligence  Center 
DaU  Base  (JUSTICE/NDIG-001). 

(b)  Theae  exemptiona  apply  only  to 
the  extent  that  inrormation  in  this 
system  is  subject  to  exemption  piusuant 
to  5  U.S.C.  552a(i)(2).  (k)(l),  and  (k)(2). 
Where  compliance  would  not  appear  to 
interfere  with  or  adversely  afiiact  the  law 
enforcement  process,  and/or  where  it 
may  be  appropriate  to  permit 
individuals  to  contest  the  accuracy  of 
the  infmnation  collected,  e.s.,  public 
source  materials,  the  applicable 
exemption  may  he  waived,  either 
partially  or  totally,  by  the  National  Drug 
Intelligence  Center  (NDIC).  Exemptions 
from  the  particular  subsections  are 
justified  ror  the  following  reasons: 

(1)  From  subsection  (cT(3)  for  the  same 
reasons  that  the  system  is  exempted 
from  the  provisions  of  subsection  (d). 

(2)  From  subsection  (c)(4)  becauae  this 
system  is  exempt  from  the  acceaa 
provisions  of  subsection  (d)  pursuant  to 
subsection  (j)(2)  of  the  Privacy  Act 

(3)  From  subsection  (d)  because 
disclosure  to  the  subject  could  alert  the 
subject  of  an  invertigation  pertaining  to 
narcotic  trafficking  or  related  activity  of 
the  feet  and  nature  of  the  investigation, 
and/or  of  the  investigative  interest  of 
NDIC  and  other  inteUigenoe  or  law 
enforcement  agencies  (including  those 
responsible  for  dvil  proceedings  related 
to  laws  against  drug  trafficking);  lead  to 
the  destruction  of  evidence,  improper 
influencing  of  witnesses,  febrication  of 
testimony,  and/or  flight  of  the  subject; 
reveal  the  details  of  a  sensitive 
investigative  or  intelligence  technique, 
or  the  identity  of  a  confidential  source; 
or  otherwise  impede,  compromise,  or 
interfere  with  investigative  efforts  and 
other  related  law  enforcement  and/or 
intelligence  activities.  In  addition, 
disclosure  could  invade  the  privacy  of 
third  parties  and/or  endanger  the  life 
and  safety  of  law  enforcement 
personnel,  confidential  informants, 
witnesses,  and  potential  crime  victims. 
Finally,  access  to  records  could  result  in 
the  release  of  properly  classified 
information  that  could  compromise  the 
national  defsnse  or  foreign  policy. 
Amendment  of  the  recoids  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  reqidring  investigations, 
analyses,  and  reports  to  be  continuously 
reinvestigated  and  revised. 
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(4)  From  subsection  (e)(1)  because,  in 
the  couine  of  its  acquisition,  collation, 
and  analysis  of  information.  NDIC  will 
need  to  retain  information  not 
immediately  shown  to  be  relevant  to 
counterdrug  law  enforcement  to 
establish  patterns  of  activity  and  to 
assist  other  agencies  charged  with  the 
enforcement  of  laws  and  regulations 
regarding  drug  trafficking  and  charged 
tvith  the  acquisition  of  intelligence 
related  to  international  aspects  of  drug 
trafficking.  This  consideration  applies 
equally  to  information  acquired  from,  or 
collated  or  analyzed  for.  both  law 
enforcement  agencies  and  agencies  of 
the  U.S.  foreign  intelligence  community. 

(5)  From  suDsection  Te)(2)  because 
application  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  in  that  it  would  put  the 
subject  of  an  investigation,  study  or 
analysis  on  notice  of  the  fact  of  sudi 
investigation,  study,  or  analysis,  thereby 
permitting  the  subject  to  engage  in  . 
conduct  intended  to  frustrate  the 
activity;  because,  in  some 
circumstances,  the  subject  of  an 
investigation  may  not  be  required  to 
provide  to  investigators  certain 
information;  and  because  thorough 
analysis  and  investigation  may  require 
seeking  information  from  a  numbw  of 
different  sources. 

(6)  From  subsection  (e)(3)  (to  the 
extent  applicable)  because  the 
requirement  that  individuals  supplying 
information  be  provided  a  form  stating 
the  requirements  of  subsection  (e)(3) 
would  constitute  a  serious  impediment 
to  law  enforcement  in  that  it  could 
compromise  the  existence  of  a 
confidential  investigation  and  reveal  the 
identity  of  confidential  informants  and 
endanger  their  lives  and  safeW. 

(7)  From  subsection  (e)(4)(I).  to  the 
extent  that  this  subsection  is  interpreted 
to  require  more  detail  regarding  the 
record  sources  in  this  system  than  have 
been  published  in  the  Federal  Register. 
Should  the  subsection  be  so  interpreted, 
exemption  from  this  provision  is 
necessary  to  protect  the  confidentiality 
of  the  sources  of  criminal  and  other  law 
enforcement  information  and  to  protect 
the  privacy  and  physical  safety  of 
witnesses  and  informants.  Furthermore, 
greater  specificity  concerning  the 
sources  of  properly  classified  records 
could  compromise  national  defense  or 
fioreign  policy. 

(8)  From  subsecticm  (e)(5)  because  the 
acquisition,  collation,  and  analysis  of 
information  for  law  enforcement 
purposes  does  not  permit  advance 
determination  whether  such 
information  is  acairate  or  relevant,  nor 
can  such  information  be  limited  to  that 
whichis  complete  or  apparently  timely. 


Information  of  this  type  often  requires 
further  analysis  and  investigation  to 
develop  into  a  comprehensive  whole 
that  which  is  otherwise  incomplete  or 
even  fragmentary.  Moreover,  its 
accuracy  is  continually  subject  to 
analjrsis  and  review,  and,  upon  careful 
examination,  seemingly  irrelevant  or 
untimely  information  may  acquire 
added  significance  as  additional 
information  lyings  new  details  to  light 
The  restrictions  imposed  by  subsection 
(e)(5)  would  restrict  the  ability  of 
trained  investigators  and  intelligence 
analysts  to  exercise  their  judgment  in 
collating  and  analyzing  information  and 
would  impede  the  development  of 
criminal  intelligence  necessary  for 
effisctive  law  enforcement. 

(9)  From  subsection  (e)(8)  because  the 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  by 
revealing  investigative  techniques, 
procedures,  or  evidence. 

(10)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d). 

[FR  Doc  93-18317  Piled  7-30-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  RedameUon 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Intwior. 

ACTKNt:  Final  rule:  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  93-1) 
consists  of  revisions  to  Indiana's  Suiface 
Coal  Mining  and  Reclamation  Rules 
under  310  lAC  12  concerning 
performance  standards  for  restoring  soil 
productivity  for  surface  coal  mining  and 
reclamation  operations  under  IC  13-4.1. 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Statute.  The  amendment  is 
submitted  in  response  to  required 
program  amendments  codified  at  30 
CFR  914.16.  The  proposed  changes  are 
intended  to  revise  the  Indiana  program 


to  be  consistent  vrith  the  corresponding 

Federal  regulations. 

EFFECnVC  DATE:  August  2, 1993. 

FOR  PURTNOI  jyOWMATIOM  COKTACT: 

Mr.  Roger  W.  Calhoun,  Director, 

Indianapolis  Field  Office.  Office  of 

Surface  Mining  Reclamation  and 

Enforcement.  Minton-Capehart  Federal 

Building.  S7S  North  Pennsylvania 

Street.  Room  301.  Indianapolis,  IN 

46204.  Telephone  (317)  226-6166. 

SUPPLEMENTARY  MRMMATION: 

L  Background  on  the  Indiana  Propam. 

n.  Sulniiuion  of  the  Amendment. 

m.  Diractor't  Findings. 

IV.  Summary  and  Dispocition  of  Comments. 

V.  Director's  Dedsioa 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

n.  Submitsioa  of  the  Amendment 

By  letter  dated  May  22, 1991 
(Administrative  Record  Number  IN-D- 
0872),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  (V91-4)  to  the 
Indiana  program  at  Indiana 
Administrative  Code  (lAC)  310  lAC  12- 
5.  The  amendment  repealed  310  lAC 
12-5-64  and  added  sections  310  lAC 
12-5-64.1, 64.2,  and  64.3.  The  added 
sections  concern  surface  coal  mining 
operations  and  establish  standards  for 
Revegetation  success  for  nonprime 
farmlands;  revegetation  sampling 
techniques  for  nonnrime  farmland;  and 
statistical  methodology  to  evaluate  the 
success  of  revegetation.  By  letter  dated 
May  23. 1991  (Administrative  Record 
Number  IND-0874).  the  IDNR  submitted 
similar  amendments  (#91-6)  to  the 
Indiana  rules  which  govern  the  surfece 
impacts  of  underground  coal  mining 
operations.  Specifically,  Indiana 
repealed  sections  310  lAC  12-5-65.  l£- 
5-128  and  12-5-129.  and  added 
sections  310  lAC  12-5-128.1, 128.2  and 
128.3.  The  program  amendments 
submitted  tinder  amendments  91-4  and 
91-6  were  reviewed  and  approved,  in 
part,  by  the  Director  on  May  29, 1992 
(57  FR  22653).  In  addition,  in  the  same 
Federal  Register  notice,  certain  required 
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program  amendments  wotb  codified  at 
30  C7R  914.16(i).  (j).  and  (k)  which  ara 
intended  to  raquiia  Indiana  to  laviaa  the 
Indiana  program  to  be  no  leaa  efiiectiva 
than  the  corresponding  Federal 
regulations. 

By  letter  dated  May  23. 1991 
(Administrative  Recwd  Number  IND- 
0873),  the  WNR  submitted  program 
amendment  number  91-5  to  the  Indiana 
program.  The  amendment  revised  310 
lAC  12-5-14S.  146.  and  148,  repealed 
310  lAC  12-5-147.  and  added  new  310 
lAC  12-5-148.5.  The  amendments 
revised  the  performance  standards  for 
restoring  soil  productivity  on  prime 
farmland.  The  amendments  wore 
reviewed  and  approved,  in  part,  by  the 
Director  on  September  14. 1992  (57  FR 
41869).  hi  the  same  Federal  Ragialar 
notice,  the  Director  codified  recuired 
amendments  at  30  CFR  914.16  Q)  and 
(m)  which  are  intended  to  require 
revision  of  the  Indiana  program  to  be  no 
less  e^ctive  than  the  corresponding 
Federal  regulations. 

By  letter  dated  January  4. 1993 
(Administrative  Record  Number  IND- 
1193).  Indiana  submitted  proposed 
amendments  intended  to  address  the 
required  program  amendments  codified 
at  30  CFR  914.16(i),  (i),  (k),  Ql,  and  (m). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  26. 
1993.  Federal  Register  (58  FR  16379). 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  comment  pwiod  closed  on  April  26, 
1993.  The  scheduled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

m.  Director's  Findings 

Set  hnih  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indian  program. 

].  310  lAC  12-5-64.1  and  12-5-128.1 
Revegetation — Nonprime  PamUand 
Standards  for  Success 

a.  hi  subsections  64.1/128.1(c)(3)(Q 
and  64.1/128.1(c)(6)(C),  bdiana  is 
deleting  the  words  "alone  or."  In  effect, 
deletion  of  the  words  "alone  or"  means 
that  average  county  yields  recognized  by 
the  U.S.  Department  of  Agriculture 
(USDA)  may  not  be  used  alone  as  a 
standard  for  revegetation  success.  The 
Federal  regulations  at  30  CFR  816/ 
817.116(a)(2)  provide  that  standards  for 
revegetation  succe9S  shall  include 
criteria  representative  of  unmined  lands 
in  the  area  being  reclaimed.  Indiana's 
average  county  yield  data  contain  data 
of  yields  from  previously  mined  lands. 


Therafiora.  the  use  of  average  county 
yield  data  alone  as  a  revegetation 
success  standard  is  less  emctiva  than 
the  Federal  regulations.  By  deleting  the 
words  "alone  or,"  Indiana  is  eliminating 
the  possibiUty  that  average  coimty 
yields  could  be  used  as  a  sole  success 
standard.  Therefore,  the  Director  finds 
that  the  deletion  of  the  words  "alcme  or" 
satisfies  the  retmired  program 
amendment  codified  at  30  CFR  914.16(1) 
and  that  the  provisions  at  310  lAC  12- 
5-64.1/128.1(c)(3)(C)  and  64.1/ 
128.1(c)(6KC)  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.116(a)(2). 

b.  hi  subsections  64.1/128.1(g), 
Indiana  is  deleting  the  sentence  which 
reads  "Small  areas  whidi  are  repaired 
under  this  section  mav  be  exempted 
from  the  success  standards  if  the 
grading  and  vegetation  blends  with  the 
contiguous  area  which  meets  the 
success  standards."  In  efiect.  deletion  of 
the  sentence  means  that  no  areas  may  be 
exempted  from  the  revegetation  success 
standards  and  that  "small  areas"  will  be 
repaired  in  the  same  fashion  as  the  rest 
of  the  permitted  area.  The  Federal 
revegetation  regulations  at  30  CFR  816/ 
817.116  do  not  authorize  that  areas  of 
any  size  may  be  exempted  from  the 
revegetation  success  standards. 
Therefore,  the  Director  finds  that 
Indiana's  deletion  of  the  language 
quoted  above  satisfies  the  reouired  ^^ 
program  amendment  codified  at  30  CFR 
914.16())  and  that  the  provisions  at  310 
lAC  12-5-64.1/128.1(g)  are  no  less 
efiiective  than  the  Federal  regulations  at 
30  CFR  816/817.116(c)(2). 

2. 310  lAC  12-5-64.2(a)  Revegetation— 
Sampling  Techniques  for  Nonprime 
Farmland 

Indiana  is  amending  subsection 
64.2(a)  by  adding  the  words  "approved 
by  the  director"  at  the  end  of  the  main 
paragraph,  and  also  by  deleting 
subsections  64.2(a)  (1)  and  (2).  In  effect, 
this  amendment  clarifies  that  the 
standards  for  determining  success  of 
revegetation  must  be  approved  by  the 
director  of  the  Indiana  Department  of 
Natural  Resources  (IDNR).  Subsection 
64.2(a)  is  being  amended  because  the 
Indiana  Natural  Resources  Commission 
(NRC)  no  longer  approves  the  plan  of 
reclamation  ^ce  these  responsibilities 
have  been  delegated  to  the  director  of 
IDNR.  Subsection  64.2(a)(1).  which  is 
being  deleted,  provided  that  the  NRC 
could  approve  the  standards  for  success 
of  revegetation.  Therefore,  the  Director 
finds  that  the  proposed  amendment  to 
310  lAC  12-5-«4.2(a)  satisfies  the 
required  program  amendment  codified 
at  30  CFR  914.16(k).  and  that  the 
provisions  at  310  lAC  12-5-64.2(a)  are 


no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116. 

3.  310  lAC  12-5-€4.3(cX4)  and  12-5- 
128.3(c)(4}  Revegetation— Statistical 
Methodology 

Indiana  is  amending  these  subsections 
by  changing  the  formula  for  sample 
standarddeviation  to  read:  s  «  V  M  •*>  N. 
In  this  fcmnula,  s  ■  the  sample  standard 
deviation;  M  *  the  mean  deviation 
squared:  and  N  ■  the  number  of 
obaervatitma.  Ilie  standard  deviation 
frmnula  which  is  being  amended 
currently  reads:  s  ■  V  M  ♦  d,  where  d 
■  degrees  of  freedom  (N-1). 

In  response  to  a  reouest  by  OSM. 
Indiana  submitted  a  detailed 
explanation  for  the  proposed  change  by 
letter  dated  May  6. 1993  (Administrative 
Record  Number  IND-12S2).  OSM 
reviewed  the  detailed  explanation  and 
8unp<»ting  documentatimi  submitted  by 
Inoiana  and  concun  mrith  its  technical 
adequacy. 

The  Urector  finds,  therefrae,  the 

Eroposed  change  does  not  render  the 
idiana  program  less  efiisctive  than  the 
Federal  regulations  and  is  approved. 

4. 310  lAC  12-5-145  Prime  Parmland-^ 
Special  Perfmmance  Standards 

Indiana  is  amending  this  section  by 
adding  a  new  subsection  145(c).  The 
new  luguage  in  subsection  145(c) 

Erovides  that  soil  reconstruction  shall 
B  carried  out  in  accordance  vrith  the 
specifications  of  the  Soil  Conservation 
Service  (SCS)  of  the  U.S.  Department  of 
Agriculture  establishing  prime  farmland 
soil  reconstruction  nMdfications  for 
Indiana.  The  Federal  regulations  at  30 
CFR  823.4(b)  provide  that  the  regulatory 
audiority  mthin  each  State  shall  use  the 
soil-reconstruction  spedficaticms 
established  by  the  SCS  to  carry  out  the 
State's  responsibilities  concerning 
prime  farmland.  Prior  to  this 
amendment,  the  hidiana  program  had 
no  counterpart  to  the  Federal 
regulations  at  30  CFR  823.4(b).  The 
Director  finds  that  the  proposed 
language  is  substantively  identical  to 
and  no  less  effective  thui  the  Federal 
regulations  at  30  CFR  823.4(b).  The 
Director  also  finds  that  the  proposed 
amendment  satisfies  the  required 
program  amendment  codified  at  30  CFR 
914.16(1). 

5. 310  lAC  12-5-148.5  Prime 
Farmland— Revegetation  and 
Restoration  of  Soil  Productivity 

Indiana  is  amending  this  section  bv 
adding  a  new  subsection  148.5(b)(ll). 
The  new  language  in  this  subsection 
provides  that  the  selection  of  refarence 
areas  shall  be  guided  by  310  lAC  12-S- 
64.1.  Further,  the  selection  of  an  ~ 
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approved  refamice  area  miitt  be 
accomplished  with  caocunence  by  the 
SCS  of  the  U.S.  Department  of 
Agriculture. 

In  the  September  14. 1992.  Federal 
Kegiater  notice  which  approved  Indiana 
amendments  concerning  prime 
tarmland.  the  Director  noted  that  the 
Indiana  rules  at  310  lAC  12-5-148.5  do 
not  require,  by  refinenoe.  the  use  of  the 
Indiana  rules  at  310.IAC  12-5-64.1 
(c)(3).  (c)(6),  and  (d)  which  concern 
nonprime  fermland  (57  FR  41872). 
Without  such  a  reference,  the  Indiana 
rules  at  310  lAC  12-5-148.5  are  less 
egactive  than  the  Federal  regulations  at 
30  CFR  823.15(b)(7)  which  provide  that 
reference  crop  yields  must  be 
representative  of  local  farms  in  the 
surrounding  areas.  With  the  proposed 
language,  the  Indiana  rules  reganiing 
prime  farmland  provide  that  ^ 
selection  of  refmnce  areas  will  be 
guided  by  the  rules  at  310  lAC  12-5- 
64.1  (c)(3).  (c)(6).  and  (d)  and  that  the 
selection  of  a  reference  area  will  be 
accomplished  Mdth  concurrence  of  the 
SCS.  llie  Director  finds  that  the 
proposed  rule  is  substantively  identical 
to  the  Federal  requirements  at  30  CFR 
823.15(b)(7)  and  that  the  propcwed 
language  satisfies  the  required  program 
amendment  codified  at  30  C7R 
914.16(m). 

IV.  Simuiuuxjuid  Daqposhioa  of 


Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.1 7(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received  concerning  the  proposed 
amendments  to  the  Indiana  program. 

Public  Comments 

The  public  commoit  period  and 
opportimity  to  request  a  pid>lic  hearing 
was  announced  in  the  March  26. 1993, 
Federal  Register  (58  FR  16379).  The 
comment  period  closed  on  Ajwil  26. 
1993.  No  ooe  requested  an  opportimity 
to  testify  at  the  adieduled  public 
hearing  so  no  hearing  was  Bald.  The 
Indiana  Coal  Council  (IOC)  coounented 
that  30  CFR  823.4(a)  requires  that  "the 
U.S.  Soil  Conservation  Service  within 
each  state  shall  establish  spedfic^ons 
for  prime  farmland  soil  removal, 
storage,  replacement,  and 
reconstruction."  IOC  stated  that  the  U.S. 
District  Court  for  the  District  of 
ColumUa  has  held  that  the  SCS's 
specifications  fat  prime  fiarmland 
reconstruction  would  be  considered 
"rules"  under  the  Federal 
Administrative  Procedure  Act  5  U.S.C 
551  e(  seq.  and  must  be  mbject  to  piAlic 


comment  prior  to  becoming  effectivB.  Jii 
re:  Permn  nent  Surface  Mining 
Regulation  Litigation  H,  No.  79-1144 
(D.D.C  O  tober  1, 1984).  slip  op.  pp. 
23-24.  ID   further  stated  that  the  SCS 
"spedficBtions"  must  be  adopted  by 
SCS  as  pj.'ms. 

In  response,  the  Director  concurs  that 
the  couD  has  held  that  the  SCS 
specifications  for  prime  formland  must 
be  subjeo  to  public  review.  Specifically, 
the  court  found  that  the  specifications 
must  be  published  in  the  Federal 
Register  for  comment  by  the  public. 

The  existing  SCS  Indiana 
specifications  for  prime  farmland  soil 
reconstruction  under  SMCRA  were 
subject  to  technical  peer  review  when 
developed  but  not  public  review.  The 
SCS  is  currently  in  the  process  of 
updating  the  prime  farmland 
specifications  and  has  scheduled  a 
review  for  September  1993.  SCS  has 
stated  that  the  new  specifications  will 
be  subjected  to  public  comment 
(Administrative  Record  Number  IND- 
1262).  Parties  interested  in  reviewing 
and  commenting  on  the  prime  farmland 
specifications  should  contact  the  SCS 
state  soil  scientist,  6013  Lakeside 
Boulevard,  Indianapolis,  Indiana  46278; 
Phone  (317)  290-3203  for  fiuther 
information. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana's  program 
amendment  number  93-1  as  submitted 
by  Indiana  on  January  4, 1993.  The 
Federal  regulations  at  30  CFR  part  914 
codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  States  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authcmty  of  the  Clean  Water 
Act  (33  U.S.C.  1251  ef  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
DirectOT  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
amcurrence  is  not  required.  However, 
by  letter  dated  February  8, 1993 
(Administrative  Reond  Number  IND- 


1211),  EPA  concurred  without 
comment 

VL  Prooedural  Daterminatioiis 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4. 7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
C^^  regulatory  review  is  not  required. 

Executive  Oltfer  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicabla  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  reguUtoiy 
programs  and  program  amendments 
since  each  sucn  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.13  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731.  and  732  have  been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)I 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
secUon  102(2)(c)  of  the  National 
Environmental  Policy  Act.  42  U.S.C 
4332(2)(Q. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperworic  Reduction  Act  44  U.S.Ci 
3507  etse^. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
deterssined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub«tantial  number  of  small  entities 
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under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
v^ch  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  vras 
prepared  and  certification  made  that 
sucn  regulations  would  not  have  a 
significant  economic  efiiact  upon  a 
suMantial  niunber  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated    ' 
by  OSM  wiU  be  implemented  by  the 
^te.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

Usl  afSnbjacta  in  30  CFRPart  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  July  23. 1993. 
CariCOaae. 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VD. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

below: 

1 

PART  914— INDIANA        j 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

AollMrilT:  30  U.S.C  1201  etseq. 

2.  In  $  914.15,  paragraph  (uu)  is  added 
to  read  as  follows: 

|wi4.i5    Appravai  of  reQuwIofy  proQTain 


(j)  (removed  and  reserved) 
(k)  (removed  and  reserved) 
(1)  (removed  and  reserved) 
(m)  (removed  and  reserved) 

(FR  Doc  93-18294  Filed  7-30-93;  8:45  am] 
BauNaoooe«ifl 


(uu)  The  following  amendment 
(Program  Amendment  Number  93-1)  to 
the  Indiana  program  as  submitted  to 
OSM  on  January  4, 1993,  is  approved, 
effective  on  August  2. 1993:  310  lAC 
12-5-64.1  and  310  lAC  12-5-128.1 
concerning  standards  for  revegetation 
success  for  nonprime  farmland;  310  lAC 
12-5-64.2  concerning  sampling 
techniques  for  revegetation  success  for 
nonprime  farmland;  310  lAC  12-5-64.3 
and  310  lAC  12-5-128.3  concerning 
statistical  methodology  for  revegetation 
success  for  nonprime  farmland;  310  lAC 
12-5-145  concerning  special 
performance  standaras  for  prime 
iarmland;  and  310  lAC  12-5-148.5 
concerning  revegetation  and  restoration 
of  soil  productivity  on  prime  farmland. 

3.  In  §  914.16  paragraphs  (i),  (j),  (k), 
(1).  and  (m)  are  removed  and  rewrved  to 
read  as  follows:  j 

yi^iv    nWfUiraa  pTwgrani  anienanNiHa. 

•        •         •         •         • 

(i)  (removed  and  reserved) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  end  76 

[MM  Docket  No.  M-266;  FCC  No.  93-372] 

Cable  TV  Act  Of  1992 

AQCNCY:  Federal  Communications 
Commission. 

ACTION:  Moving  forward  effoctive  date  of 
final  rules;  preemption  of  state  and  local 
notice  requirements;  waiver  of  FCC 
notice  requirements;  temporary 
extension  of  response  date  to  initial 
notices  of  regulation  and  to  rate 
complaints. 

SUMMARY:  In  accordance  with  the 
Confiarence  Report  approving  the 
supplemental  appropriation  authorized 
by  Congress,  the  Commission  has 
adopted  an  order  moving  forward  from 
October  1, 1993  to  September  1, 1993 
the  effiective  date  of  cable  service  rate 
regulation.  The  order  also  (1)  preempts 
imtil  September  1, 1993,  any  state  or 
local  requirements  that  cable  operators 
provide  notice  of  rate  changes  intended 
to  effectuate  compliance  with  the 
Commission's  rate  regulations;  (2) 
waives  FCC  requirements  that  cable 
operators  provide  notice  of  rate  changes 
intended  to  effectuate  compliance  with 
the  Commission's  rate  regulations;  and 
(3)  extends  until  November  15, 1993, 
the  time  period  for  cable  operators  to 
respond  to  an  initial  notice  of  regulation 
of  tne  basic  tier  by  local  franchising 
authorities  and  to  an  initial  complaint 
concerning  a  cable  programming  service 
tier  filed  at  the  Commission  received 
diuing  September  1, 1993  through 
October  15, 1993.  This  action  will 
provide  that  regulations  adopted 
pursuant  to  the  Cable  Act  of  1992  on 
April  1, 1993.  governing  cable  service 
rates,  will  become  effective  on 
September  1. 1993. 

DATES:  The  effiective  date  of  the 
amendments  to  parts  76  and  O, 
published  at  58  FR  29737  (May  21. 
1993).  and  extended  to  October  1. 1993, 
by  an  order,  published  at  58  FR  33560 
(June  18. 1993).  is  moved  to  September 
1. 1993. 

The  effective  date  of  the  preemption 
of  state  and  local  notice  requirements  is 
Augu^  2, 1993.  The  termination  date  of 


the  preemption  of  state  and  local  notice 
requirements  is  September  1. 1993. 

'The  effective  date  of  the  waiver  of 
$§  76.932.  76.964  and  76.309(c)(3)(i)  is 
July  27. 1993.  The  termination  date  of 
the  waiver  of  §$  76.932.  76.964  and 
76.309(c)(3)(i)  is  September  1. 1993. 

The  time  period  in  S$  76.930. 
76.945(a),  and  76.9S6(a)  for  cable 
operators  to  respond  to  an  initial  notice 
of  regulation  of  the  basic  tier  and  an 
initiflu  complaint  concerning  the  cable 
programming  service  tier  received 
during  September  1, 1993  tmtil  October 
15, 1993,  is  extended  until  November 
15, 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Pat 
Donovan,  (202)  632-1295;  Jennifer  A 
Manner,  (202)  653-5940. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  92-266,  FCC  No.  93- 
372,  adopted  July  27. 1993  and  released 
July  27. 1993. 

I.  Introduction 

1.  In  this  Order,  we  move  fix>m 
October  1. 1993  to  September  1. 1993 
the  effective  date  of  cable  service  rate 
regulation.!  To  support  the  transition  to 
this  new  effective  date,  we  additionally: 

(1)  Preempt  state  and  local,  and  waive 
o\ir  own,  notice  requirements  to  permit 
cable  operators  to  restructure  rates  and 
service  offerings  up  imtil  September  1. 
1993  without  prior  notice  to  subscribers; 

(2)  provide  that  cable  operators  unable 
to  conform  subscriber  bills  to  reflect 


1 1n  thif  Ord«r,  «re  racontider,  on  our  0¥m 
motion,  certain  decisions  made  in  the  Report  tnd 
Order,  the  Preemption  Order,  and  the  Deferral 
Order  issued  in  this  docket.  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992,  Rate 
Regulation,  MM  Docket  92-266,  Report  and  Order 
and  Further  Notice  of  Proposed  Rulemaking,  FCC 
93-177  (released  May  3. 1993)  ("Report  and 
Order");  Order,  FCC  93-264,  8  FCC  Red  3652  (1993) 
("Preemption  Order");  Order,  FCC  93-304  (released 
June  15, 1993)  50  FR  33560  (June  18. 1993) 
("Deferral  Order").  In  light  of  the  pending  petitions 
for  reconsideration  and  clarification  of  the  Report 
and  Order,  the  Preemption  Order,  and  the  Deferral 
Order,  the  Commission  retains  jurisdiction  to  grant 
reconsideration  on  its  o%vn  motion.  See  47  U.S.C 
405;  47  CFR  1.108:  CentmJ  Florida  Enterprise  v. 
FCC.  598  F.2d  37, 48,  n.  51  (D.C  Cir.  1978),  cert. 
dis2nif*ed441  U.S.  957  (1979);  Rebecca  Radio  of 
Marco,  5  FCC  Red  2913,  2914,  n.  8  (1990).  In  the 
alternative,  vre  note  that  the  matters  addressed 
herein  are  inherently  ttme-seositive  and  the 
exigencies  of  the  situation  require  them  to  be 
decided  now  in  order  to  anture  a  prompt  and 
smooth  transition  to  cable  rata  regulation. 
Accordin^y.  we  find  for  good  cause  that  further 
notice  and  comment  on  £eae  matters  wrould  be 
impracticable,  unnecessary  and  contrary  to  the 
public  interest.  See  5  U.S.C  553(b)(B). 

For  further  backgrtxind  information  oo  cable  rata 
regulation,  see  also  Cabia  Talevisioo  Consumar 
Protection  and  Competttiaa  Ml  of  1902,  Pub.  L  Na 
102-385,  sections  3,  9, 14. 106  Stet  1460  (1992), 
amending  sections  623, 612  and  622(c)  of  Iba 
Communicatians  Act  a$  codified  at  47  U.S.C  543, 
532  and  542(c)  ("Cable  Act  of  1992"). 
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restructured  rates  and  services  efiisctive 
September  1. 1993,  must  do  so  as  soon 
as  practically  possible,  but  no  later  than 
October  1, 1993;  and  (3)  extend  to 
November  15, 1993.  the  time  period  iSor 
cable  operators  to  respond  to  an  initial 
notice  of  regulation  oi  the  basic  tier  by 
local  franchising  authorities,  and  to  an 
initial  complaint  concerning  a  cable 
programming  service  tier  filed  at  the 
Commission,  received  between 
September  1, 1993  and  October  IS, 
1993.> 

IL  Background 

2.  In  the  Report  and  Order,  we 
established  rules  for  implementing  cable 
service  rate  regulation  as  required  by  the 
Cable  Act  of  1992.  In  so  doing,  %ve 
selected  June  21, 1993  as  the  effective 
date  of  regulation.  At  the  same  time.  In 
order  to  assure  that  rates  for  cable 
service  did  not  rise  pending 
implementation  of  rate  regulation,  vn 
froze  rates  for  r^ulated  cable  service  in 
effect  on  April  5. 1993  until  August  3. 
1993.3  Subsequently,  vn  examined  the 
faasibiUtv  of  implementing  cable  service 
rate  regulation  in  light  of  the 
Commission's  funding  shortfall  for 
Fiscal  Year  1993.«  We  observed  that  the 
Cable  Act  of  1992  imposes  significant 
new  responsibilities  on  the  Commission 
including  the  establishment  and 
implementation  of.  and  continuing 
oversight  ovw,  a  comprehensive 
national  regulatory  framework  for 
regulation  of  cable  service  rates.  We 
determined  that,  at  a  time  when  the 
Commission  was  already  experiencing  a 
severe  funding  shoitfeU  probably 
necessitating  forlou^s  of  ail  employees, 
it  would  not  be  possible,  as  a  practical 
matter,  for  the  Commission  to 
implement  cable  service  rate  regulation 
by  the  June  21, 1993  effective  date.  We 
stated  that  a  deferral  of  rate  regulation 
until  October  1. 1993  would  provide  an 
opportunity  for  the  Commissicm  to 
obtain  a  supplemental  appropriation 
and  would  aiffbrd  cable  operators  and 
fianfJiise  authorities  additional  time  to 
take  steps  necessary  to  implement  rate 


iTbU  Ordar  doM  not  affact  t>w  Novaoibw  IS. 
1903  laminadoD  data  of  tba  rate  fraeia  S«a 
Impleinantation  of  Sactions  of  tha  Cabla  Television 
Consumar  Protaction  and  Compatitioa  Act  of  1992. 
Rata  Ragulatioii,  Ordar,  PCC  93-176.  8  FCC  Red 
2921  (1993)  (Trmca  Order"),  darifnd,  8  FCC  Red 
2917  (1993).  and  extandad  to  Norember  IS.  1993. 
in  the  Defaml  Ordar.  Continning  tfaa  rata  freesa 
will  auura  that  local  frrachiaing  authorities  hav« 
sutBdent  Uma  to  bacoma  caitiflad  and  to  adopt  and 
imptamant  ngnlatioiw  in  raaponaa  to  tha 
regulaUona  wa  adopted  in  tha  Rapoit  nd  Order.  We 
believe  that  we  should  »«—«■«*■'"  the  cunent 
lanninatioB  date  ol  tha  bean  becaoae  local 
authoritiaa  may  have  eatablishad  imi^enMntattoa 
plana  baaed  on  an  affactive  data  of  October  1. 1993. 

1  Freeta  Ordar.  at  pera.  8. 

*  Deferral  Order,  at  para.  2. 


regulation.  We  thus  defefred  the 
effective  date  of  rate  regulation  frtMn 
June  21, 1993  tmtil  October  1, 1993.* 
We  also  extmded  the  rate  freeze  until 
November  IS,  1993.* 

3.  On  June  30. 1993,  hovrever. 
Congress  authorized  a  supplemental 
appropriation  of  Sll.S  million  for  the 
Commission's  implementation  of  the 
Cable  Act  of  1992  during  Fiscal  Year 
1993.7  The  Conference  Report 
accompanying  the  appropriaticm 
expremed  the  intent  of  Congress  that  the 
Commission  set  September  1, 1993  as 
the  new  effective  date  of  cable  rate 
regulations,  including  refund  liability.* 
Specifically,  the  Conference  Report 
stated:  (T)he  conferees  intend  that  the 
Commission  shall  establish  a  date  as 
soon  as  possible  after  enactment  of  this 
Act,  but  that  date  shall  be  no  later  than 
September  1, 1993,  as  the  date  bom 
which  consumers  may  obtain  refunds  of 
excessive  rates  for  the  basic  service  tier 
of  cable  television  service  and  for  cable 
programming  services.* 

m.  EfiiBctiva  Date  of  Cable  Service  Rate 
RegulatioD 

4.  In  view  of  the  supplemental 
funding  we  have  now  received,  and  in 
accordance  with  the  Conference  Report 
approving  the  appropriation,  we  are 
today  establishing  September  1. 1993  as 
the  e^ctive  date  for  cable  rate 
regulation,  including  potential  refund 
liability.  On  balance,  we  believe  that  the 
June  30  supplemental  appropriation  has 
reduced  the  necessary  period  for 
deferral  of  cable  service  rate  regulation. 
An  earlier  efiiective  date  will  abo  bring 
the  benefits  of  rate  regulation,  including 
substantial  savings,  to  consumers  at  an 
earlier  time,  which  was  a  central 

Eurpose  of  the  legislation.  We  also 
alieve  that  the  transition  mechanisms 
that  we  are  adopting  today  wvill 
sufficiently  enable  franchising 
authorities  and  the  Commission  to  begin 
rate  regulation  in  advance  of  Octt^r  1. 
1993.10 


sDafarral  Order,  at  pan.  4. 

•  Defanal  Order,  at  para.  S..  see  n.2.  supra. 

'  Public  Law  103S0  (paaaed  bjr  Consreas  lune  30. 
1993.  signed  into  law  luly  2, 1993). 
■  139  Cong.  Rac  H4377  Quna  30. 1993). 

•  Id. 

loConsumer  FederatloB  of  AnMrican.  et  aL 
("CFA")  has  filed  a  petition  racjuesting  that  we 
permit  immediate  implameniation  of  rate  regulation 
by  cable  subacribers  by  permitting  subscribers  to 
pay  the  current  billed  amount  rechiced  by  15%. 
Emergency  Petition  for  Immediate  Implementation 
of  Emergaocy  Rule  Permitting  Immediate  Rate 
Regulation,  filed  by  Consumer  Federation  of 
Amarica.  Madia  Accaas  Project  and  Public  Citizen 
and  Centw  for  Media  Education  (filed  )uly  21. 1993) 
("CFA  Petition'').  The  CFA  propoaal  is  inconsistent 
with  the  benchmark  approach  the  Commission 
adopted,  and  cannot  he  lecondled  %rith  the  Acf  s 
desipi  which  eaais  local  autboritiea  with  legolaiioB 


5.  Under  this  effective  date,  cable 
operators  will  be  subject  to  potential 
refund  liability  as  of  September  1. 1993 
for  the  basic  service  tier.  Refund 
liability  for  the  cable  programming 
service  tier  will  begin  running  from  the 
date  a  valid  complaint  is  filed  with  the 
FCC.ii  Such  complaints  may  be  filed  on 
or  after  September  1. 1993.  In  addition, 
effective  September  1. 1993,  the  initial 
date  of  regulation  of  the  basic  service 
tier  will  be  the  date  of  notice  of 
regulation  of  the  tier  by  local 
franchising  authorities,  lie  initial  date 
of  regulation  of  a  cable  programming 
service  tier  will  be  the  oate  onwhi<£  a 
vaUd  complaint  is  filed  ivith  the 
Commission  concerning  rates  for  the 
tier.is  These  dates  are  significant 
because  rates  in  effiact  on  the  initial  date 
of  regulation  are  the  rates  that  are 
compared  to  the  benchmark  for 
purposes  of  assessing  whether  sudi 
rates  are  above  permitted  levels.^ 
Moreover,  rates  below  the  benchmark 
on  the  initial  date  of  regulation  are 
capped  at  that  level  i« 

IV.  Tnasition  Mechaniame 

A.  Preemption  and  Waiver  of  Notice 
Requirements 

6.  We  have  previously  expressed 
concern  that  notice  requirements 
contained  in  some  franchise  agreements 
or  in  state  or  local  laws  or  regulations 
could  make  it  practically  impossible  for 
cable  operators  to  meet  such  notice 
oblieations,  while  at  the  same  time 
implementing  required  rate 
adjustments. > 9  Specifically,  in  the  Jime 
Preemption  Order,  we  concluded  that 
operators  could  not.  as  a  practical 
matter,  react  to  the  new  regulatory 
scheme  and  fully  implement  res{>onsive 
rate  adjustments  witnin  the  allotted 
time  and  still  give  subscribers  one  or 
more  months  notice  of  those  rate 


of  basic  rates,  and  the  FCC  with  reguUtioo  of  tha 
upper  tier  rates.  Moreovar,  we  do  not  baUeve  that 
CFA's  suggestion  preaanti  a  practical  allamative  far 
Immedlala  Implamantatlaa  of  cabla  rate  regulation 
because  it  would  require  supervision  and 
evaluation  of  potentially  millions  of  individual 
consumar.eflactuated  rata  reductions.  For  example, 
if  we  were  to  adopt  CFA's  proposal,  extraordinarily 
difficult  administrative  problems  in  the  future 
would  occur  in  la  shinning  and  authoriiing  refunds 
for  overcharges  and  rebilUngs  for  undarchaigas  if 
either  the  Commission  or  local  franchising 
autlwrities  determined  that  such  a  15%  omet  waa 
not  warranted,  either  in  «vhole  or  part  We  believe 
that  the  requirements  and  procedures  aatabllihed  a 
the  Report  and  Ordar  are  pirefarable  to  the  CFA 
approach  for  achieving  reasonable  rates  for  cable 
service.  In  addition,  then  t*  no  record  support  in 
this  proceeding  for  the  CFA  proposal.  Accordingly, 
we  deny  the  CFA  Petition. 

^^Sm  B»poit  and  Order,  at  paras.  371-381. 

u  See  id.  at  para.  352-358. 

"See  id.  at  paras.  223-232. 

<«Seeid. 

•'Preemption  Ordar.  at  pan.  3; 
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•djustments.  although  we  ancouraged 
ofMntora  to  notify  tub«crib«t  and 
proper  authorities  in  advance  of  rate 
adjiutnienU  as  soon  as  possfl>le.i«  We 
therefore  preempted  state  and  local 
notice  requirements  to  the  extent  that 
they  required  notice  of  such 
adjustments  hefore  June  21. 1993. 

7.  We  believe  the  same  dicumstanoes 
exist  in  view  of  the  September  1 
eChctive  date  that  we  are  establishing  in 
this  Order.  Accordingly,  consistent  with 
our  prior  action,  we  hereby  preempt 
local  and  state  notice  requirements  until 
September  1. 1993.i'  We  do  not 
preempt  any  local  or  state  notice 
requirements  to  the  extmt  they  apply  on 
or  after  September  1. 1993.  In  addition, 
for  Uie  same  reasons,  we  are  waiving  our 
ovm  notice  reqxiirements  until 
September  1. 1993.i*  These  actions  are 
within  the  scope  of  o\ir  authority  under 
the  Cable  Act  of  1992  and  are  necessary 


liBiltf  nM:  Sm  PMittoa  fer  Ctariflcatiaa  of  luM 
IS.  Oni«.  UmI  by  CoaOMBUl  CabicvWon.  iDc 
(Uad  hoM  22. 1903):  PMitka  ia  Sopport  of  P^tioo 
far  OvificKiaa.  filed  by  CibiOTWaa  IiKhutri« 
Corporadoa.  ConcMt  Cibl*  CaanBonicaboiu  and 
CoK  Obfa  Coonnniiicattoat  (BM  My  2. 1003):  wl 
riMiiiiiwIi  III  "iipnnrt  nf  Tirttinn  fnr riwinrtlini 
or.  AhOTUthrviy.  PMitioa  for  lUoaiMidnMioB.  BM 
by  Tilt  riwiiiHiiili  ■thwii  Inc.  (BM  July  19. 1003): 


IbMMcy  RaqnMt  for  DadMMory  InUiic  or 
Cteifiobaa.  fiWd  by  MMlte  GmmI  Cdbl*  of 


F^rfu  (fiM  ha*  22. 1903).  BMad  oe  Ifa*  actioiu 
««  «•  takiaC  ia  this  Ordir.  w«  haak 
p«ttBoat.  widMMt  pnindioa  m  moalL 

"CabU  opvalon  muat  provid*  wrlttaa  notica  to 
nbicriban  at  laaat  30  dan  bafofa  eqr  propoaad 
rata  inaaaM  lakaa  dfaa  for  tbo  bMic  aarrica  ti« 
or  aiaodatad  aquipBMat.  lad  fraacUiia^ 
aathoritiaa  muit  ba  iaformad,  ia  writing,  at  laast  30 
day*  bafora  aiy  propoaad  rata  inciaaoa  ofny 
dMB^aa  in  ralaa  for  cabla  pfognauaiag  aarvica  or 
Maociatad  aqnipaaaaL  47  CFR  70.932  lad  70.964. 
AddilioaaUy.  our  cnataoB*  aarrioa  Mndarda 
laqniia  that  coaauBMn  will  ba  aodflad  of  any 
cfaaagaa  ia  ralaa,  prognouBing  tarrtcas  or  channal 
poaiboea  aa  (oon  aa  poasibia  mrough 
■aaottacamaata  oe  tiia  cabla  lyilam  aad  ia  writing. 
Sactioa  7S.309(cX3Ki)(B)  of  our  ralaa  raquiraa  thai 
■olica  muat  ba  givan  to  fubaaibars  a  minimiim  of 
SO  dqr*  la  advanca  of  Midi  changaa  if  tfaay  aia 
wilhia  tha  cootrol  of  tha  caUa  oparaior. 
Additionally,  undar  tha  cuatoaaar  aarvioa 
provision*,  cabia  oparators  ara  uadar  aa  oUigatioa 
to  notify  fuMchbers  30  days  in  advaaca  of  any 
ligaificant  changes  in  othar  iaforaatiaa  riggJing 
nroducu  and  larvicas  olfvad;  pricaa  aad  ootioas 
tor  progiamming  (arricaa  aad  coadiboas  of 
nfaaaiptioa  to  progmuaiag  and  othar  sarvioaa: 
laslillation  and  larrica  maintaaanra  polidaa; 
iastractiaas  oa  how  to  oaa  tha  cabla  sarrica: 
rhannal  poaitioaa  of  prograaimiag  orriad  oa  dia 
tpttam;  sad  billing  and  romplaint  prooaduiaa.  47 
Cnt  7B.300(cK3XiXB).  For  tha  laasou  discuaaad 
■bowa,  wa  waive  thaaa  30  day  aotioaptOTisioas  ia 
conjnfictioa  widi  tha  SaplHDbar  1  mKtkn  data  far 
cibla  oparators  who  an  uaaUa  to  oeoiply  with  tha 
providoas  aad  still  ratiar  or  raatractura  mair 
aHyiag  up  uatil  Sapfnbar  1. 1993.  Our  waivar 
apttoB  do  ao(  maod  to  oparators  who 


to  achieve  prompt  and  smooth 
transition  to  rate  regulation  as  of  the 
new  effoctive  date.**  Indeed,  the  notice 
requiremoits  are  inconsistent  with  the 
federal  interests  in  such  a  transition. 

8.  Accordingly,  cable  operators  may 
establish  new  rates,  rate  structures,  and 
service  offiBrings  by  taking  reasonable 
steps,  such  as  public  notices  in 
newspapers  and  on-screen  messages 
over  Uie  cable  system,  to  announce  such 
new  offerings  at  any  time  prior  to  12K)1 
a.m.,  September  1, 1993.  Such  new 
offerings  will  be  deemed  to  be  "in 
eflect"  at  that  time,  or  at  such  time 
specified  in  the  announcement,  but  in 
no  event  later  than  September  1, 1993. 

B.  Billing  Cycle  Requirements 

9.  We  also  hereby  establish 
procedures  for  dealing  with  billing  cycle 
issues  raised  by  the  September  1 
effective  date.  We  believe  that  cable 
systems,  where  possible,  should  begin 
billing  subscribers  for  new  rates 
beginning  on  ox  before  the  new  efiiBCtive 
date.  However,  as  we  noted  in  earlier 
orders  concerning  implementation  of 
cable  service  rate  regulation,  we  are 
aware  that  the  centralized  billing 
practices  used  by  most  of  the  cable 
industry  may  make  it  difficult  for 
consumers  to  receive  bills  for  service 
provided  on,  or  shortly  after  September 
1, 1993,  that  reflect  new  rates  and 
service  offers  established  shortly  before 
that  date.M  Accordingly,  operators  who 
are  able  to  conform  their  bills  to  reflect 
new  rates  effective  September  1  should 
do  so.  Operators  unable  to  conform  their 
bills  to  reflect  new  rates  and  services 
beginning  September  1  will  be  required 
to  make  diose  changes  as  soon  as  it  is 
practically  possible  to  do  so,  but  in  no 
event  later  than  October  1, 1993,  in 
order  to  have  unbilled  rates  deemed  "in 
effect."  SI  Only  in  these  circumstances. 


•d|ast  thair  ntas  prior  to  30  days  bafora  Saptambar 
1. 1003.  siaca  thaaa  oparators  can  aad  anist.  comply 
with  tha  30  day  aotica  raquiraBSBts  and  ttill 

tiabiUi^ 


will  we  look  to  the  rate  in  effect  on 
September  1, 1993  rather  than  the  rate 
actually  billed  on  that  date  for  purposes 
of  evalusAing  the  reasonableness  of  rates 
so  long  as  the  o^le  operator  makes 
necessary  corrections  to  subscriber  bills 
promptly. 

C.  Extension  ofBesponse  Period 

10.  Under  our  rules,  cable  operators 
must  respond  to  the  initial  notice  of 
regulation  of  the  bade  service  tier  by 
local  franchise  authorities,  and  to  a 
complaint  filed  at  the  Commission 
conconing  a  cable  programming 
servloes  tier,  %dthin  30  days."  By  virtue 
of  this  change  in  the  effective  date,  cable 
operators  will  now  have  significant  new 
ooUgations  to  accelerate  rate  and  service 
ad|iutments  wiginally  planned  for 
Octt^wr  1. 1993.  Similarly,  franchising 
authorities  that  intend  to  assert 
jurisdiction  over  cable  systems  may 
need  additional  time  to  prepare  for 
initial  regulation.  Accordingly,  we  will 
extend  until  November  15, 1993  the 
time  period  for  cable  operators  to 
respond  to  an  initial  notice  of  regulation 
of  tne  basic  tiw.  and  to  an  initial 
complaint  concerning  a  cable 
programming  service  tier,  received 
between  September  1, 1993  and  October 
15, 1993.M  This  modification  will 
neither  delay  the  introduction  of  rate 
regulation  nor  permit  rate  increases,  but 
will  provide  operates  and  regulators 
sufficient  time  to  adjust  to  the  new 
e^ctive  date.  In  addition,  this  action 
will  not  harm  consumers  because 
refond  liability  will  be  preserved  as  of 
the  new  effective  date  of  our 
regulations.^ 


>*Saa  Qty  of  Nam  Yotk  r.  FCC  4S8  VS.  87 
(1900):  FkUity  Fmhial  Savingi  and  Loan  Auoc.  v. 
da  h  Qmta.  4SS  U.S.  141  (1982). 

"Dafaial  Ordar.  at  a.  S. 

»  Wa  raquira  that  whara  tha  announcad  rata  is 
diihrant  froai  tha  rate  actually  billad  bafora  tha 
cabla  opanlor  is  afaia  to  raviaa  bills  to  raflact  naw 
ralaa  and  tha  cabla  op«ator  saaks  to  hava  this  rate 
daaaMd  to  ba  "in  aOsct"  for  rato  ragulation 
purpoaas.  tha  cabla  operator  must  maka  prospactiva 
bUltog  adiustaMats  to  rafiind  ovardurgaa  (and 
oflMl  My  uadarchargaa)  ia  a  raasoaaUa  aunaar. 
Whan  poaaibla.  such  adjustmaato  should  ba  raada 
for  tha  actual  subacribars  aSaclad.  Howavar,  thoy 
may  ikto  appropriately  ba  mada  as  Ulliag 
adtustntantt  to  tha  class  of  tiar  subsdibars  or  to  all 
subscribars  of  tha  lagulalad  cabla  sarrioa.  Saa 
Rsport  and  Ordar.  at  a.  378. 

Savaaal  patitioas  hara  baaa  filed  saaUag 
clarificabon  of  adtustmaatt  to  the  Wiling  cycle  after 
ragulalioa  bagias.  See  Patitioa  for  Oarlllcaliaa  or 
for  Recoasidaraliaa  of  Ordar  of  May  14. 1903.  filed 
by  Contiaeatal  Cablevisioa  oa  May  20. 1003 
(lequeaUag  cteificatioa  of  bUlii«  cydaah  lotat 

I  la  Support  of  PatidoB  for  Oaiificalioa. 


V.  Ordering  CIm 

11.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4  (i).  ())  and  405  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C  154  (i).  (j)  and  405. 
and  Section  1.108  of  the  Commission's 
rules,  47  CFR  1.108.  that  the 
Commission's  rules  adopted  in 
Implementation  of  the  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992.  Rate 
Regulation,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 


filed  by  Colony  ( 


s.Iaciaag 


Videocride  Cooipny,  Multivision  Cable  TV  Corp.. 
■td  PaK:Bble  lac.  (filed  ^BW  2S,  1003).  Beaed  npoB 
the  actkHis  we  take  ia  this  Order,  we  dismiss  dieae 
paMoM  wtthoot  pr«(«dioe  ••  aMMt 

»47  CPR  T^MO,  7e.04SW,  aad  70.050(8). 

atTUa  win  aravide  a  man  ranoaabla  tmaahiaa 
I  for  implaaMBlaUoa  of  lato  ragulatioa. 
I  to  aoUcM  of  regulation  of  the  basic 
aarrice  tier  and  to  ooaplaiats  ooaoarning  a  cable 
propaamiag  sarrica  tier  racaivad  after  12A1  aJB.. 
October  10. 1003,  muat  be  filed  vrithia  30  dqrs.  47 
CFR  7S.930(a).  70.e49(a).  and  7S.08e(a). 

*«  See  pan.  S,  supra. 
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MM  Docket  92-266.  FCC  93-177 
(released  May  3. 1993),  shall  be  eCbctive 
September  1, 1993.M 

1 2.  A  is  further  ordered,  That, 
effective  upon  publication  in  the 
Federal  Registar.se  any  state  or  local 
requirements  that  cable  operators  give 
notice,  prior  to  September  1. 1993.  of 
rate  changes  intended  to  efilsctiiate 
compliance  with  our  rate  regulations  are 
preempted  as  described  herein. 

13.  it  is  further  ordered,  That, 
effective  upon  release  of  this  Order, 

§§  76.932,  76.964.  and  76.309(c)(3)(i)(B) 
of  the  Commission's  rules  ARE  WAIVED 
until  September  1, 1993. 

14.  It  IS  further  ordered.  That, 
effective  September  1. 1993.  the  time 
period  for  filing  responses  to  the  initial 
notice  of  regulation  of  the  basic  service 
tier,  and  to  an  initial  complaint  for  a 
cable  programming  services  tier 
received  between  September  1, 1993 
through  October  15, 1993,  SHALL  BE 
extended  until  November  15, 1993. 

15.  It  is  further  ordered.  Thai, 
effective  September  1, 1993,  cable 
operators  unable  to  conform  subscriber 
bills  to  reflect  restructured  rates  and 
service  effective  September  1, 1993,  are 
permitted  to  make  those  changes  as 
soon  as  it  is  practically  possible,  but  no 
later  than  October  1, 1993. 

16.  It  is  further  ordered.  That  the 
Emergency  Petition  for  Immediate 
Implementation  of  Emergency  Rule 
Permitting  Immediate  Rate  Regulation 
filed  by  Consumer  Federation  of 
America,  Media  Access  Project  and 
Public  Citizen  and  Center  for  Media 
Education,  is  denied. 

17.  It  is  further  ordered.  That  the 
Petition  for  Clarification  of  June  15, 
Order,  filed  by  Continental  Cablevision, 
Inc.  (filed  June  22, 1993);  Petition  in 
Support  of  Petition  for  Clarification, 
filed  by  Cablevision  Industries 
Corporation,  Comcast  Cable 
Communications  and  Cox  Cable 
Communications  (filed  July  2, 1993): 
and  Comments  in  Support  of  Petition 
for  Clarification  or.  Alternatively, 
Petition  for  Reconsideration,  filed  by 
Tele-Communications,  Inc.  (filed  July 
19, 1993);  Emergency  Request  for 
Declaratory  Ruling  or  Clarification,  filed 
by  Media  General  Cable  of  Fairfax  (filed 
June  22. 1993):  Petition  for  Clarification 


as  In  the  avaat  ■  cuiBiiiar)r  of  this  Order  is  not 
published  in  the  Federal  KitiUM  30  days  in 
edvence  of  September  1, 1993,  w  find  good  cause 
tor  making  the  rale  diangea  discusaed  herain  on 
lesa  then  30  days'  notice.  See  S  U.S.C  553(dX3). 
This  action  is  neceesaiy  to  ensure  a  prompt  and 
smooth  transitioa  to  cable  rate  regulation  consistent 
with  congiessiaaal  intent 

s*To  the  extant  necessary,  for  the  reasons  set 
forth  in  n.l,  supra,  we  find  good  cause  for  making 
our  preemption  effictive  upon  publication  in  the 
Federal  Regiitar.  S  U.S.C  S53(d)(3). 


or  for  Reconsideration  of  Order  of  May 
14. 1993,  filed  by  Continental 
Cablevision  (filed  May  20, 1993):  and 
Joint  Comments  In  Support  of  Petition 
for  Clarification,  filed  by  Colony 
Commimications.  Inc..  King  Videocable 
Company,  Multivision  Cable  TV  Corp.. 
and  PaiCable  Inc.  (filed  June  25, 1993). 
are  dismissed  %vithout  prejudice  as 
moot. 

List  of  Subfects  in  47  CFR  Parts  0 
and  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Galon. 
Acting  Secretaiy. 

[FR  Doc  03-18311  Filed  7-30-93;  8:45  am] 
■UJNO  oooc  sna-ei-ii 


47CFRPart73 

[MM  Docket  Na  »»-27:  RM-6178] 

Radio  Broadcatting  Servicee; 
Bentonvllle.  AR 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  239A  to  Bentonville,  Arkansas, 
as  that  community's  second  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  by  JEM  Broadcasting 
Company,  Incorporated.  See  58  FR 
13435,  March  11, 1993.  Coordinates 
used  for  Channel  239A  at  Bentonville 
are  36-20-09  and  94-13-36.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  September  10, 1993. 
The  window  period  for  filing 
applications  on  Channel  239A  at 
Bentonville,  Arkansas,  will  open  on 
September  11, 1993,  and  close  on 
October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-27, 
adopted  July  9, 1993,  and  released  July 
27, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 


List  ofSnMocIs  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 

%njn   (Amondodl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Aricansas,  is  amended 
by  adding  Channel  239A  at  Bentonville. 

Federal  Communicatioaa  CommiMion. 
MickadCR^v. 

Chief.  Allocations  Branch.  Policy  and  Bulet 
Division.  Mass  Media  Bureau. 
(FR  Doc  93-18289  FIM  7-30-93;  8:45  am] 
MUNQ  oooK  sns-eMi 

47CFRPart73 

PVM  OockM  Na  92-176;  RM-8038:  RM-, 
•116] 

Radio  Broadcaating  Servicea; 
Bentonvllla,  Mountain  Home  and 
Yellvilie.  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  252C2  for  Channel  252C3  at 
Bentonville.  Ariumsas,  and  modifies  the 
license  for  Station  KOLZ(FM)  to  specify 
operation  on  the  higher  powered 
channel,  in  response  to  a  petition  filed 
by  Demaree  Media,  Inc.  Additionally. 
Qiannel  250C2  is  substituted  for 
Channel  252A  at  Moimtain  Home. 
Arkansas,  and  the  license  for  Station 
ICTLO-4^  is  modified  accordingly,  as 
requested  by  Mountain  Home 
Broadcasting  Corp.  Also,  Channel  269A 
is  substituted  for  Channel  249C2  at 
Yellvilie,  Arkansas,  and  the  license  for 
Station  KCTT-FM  is  modified  to  specify 
operation  on  the  lower-powered 
channel  to  accommodate  the 
modification  at  Mountain  Home.  See  57 
FR  39382,  published  August  31, 1992. 
Coordinates  for  Channel  252C2  at 
Bentonville  are  36-11-00  and  94-09- 
00.  Coordinates  for  Channel  250C2  at 
Mountain  Home  are  36-10-00  and  92- 
15-00.  Coordinates  for  Channel  269A  at 
Yellvilie  are  36-15-39  and  92-41-41. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  10, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-176. 
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adopted  July  9, 1993.  and  raleaaed  ^lly 
27, 1993.  The  full  text  of  this 
Commission  dedsi(»i  is  available  for 
inspection  and  copjdng  during  normal 
business  hours  in  the  FOC's  Reference 
Center  (room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International 
Transportation  Service.  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

LM  of  Subjects  in  47  OH  Part  73 

Radio  broadcasting. 

PART73-(AMENOEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: - 

AwAmkr.  (47  U.SC  154, 303.] 

173.208    [Amandadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  252C3  and  adding 
Channel  252C2  at  Bentmiville:  by 
removing  Channel  252A  and  adding 
Channel  250C2  at  Mountain  Home;  and 
by  removing  Channel  249C2  and  adding 
diannel  269A  at  Yellville. 

Federal  Communications  Gonimlnkn. 
MkhadCti^v. 

Chief,  AUocations  Branch.  Policy  and  Rule* 
DivMon,  Mass  Media  Bunau. 
[FR  Doc  93-18286  Filed  7-aO-«3;  8:45  ami 
1 0008  sns-m-a 


47CFRP«t73 

PMI  Dedial  No.  n-44;  mi-«1001 

Radio  Broodcaating  SotvIcm; 
Qlanwood  Springa,  CO 

AGENCY:  Federal  Commimications 
Commission. 

ACnow:  Final  rule.      

SUMMARY:  This  document  allots  FM 
Channel  224A  to  Clenwood  Springs, 
Colorado,  as  that  community's  second 
local  FM  service,  in  response  to  a 
petition  for  rulemaking  filed  on  behalf 
of  Gardiner  Broadcast  Partnera.  Ltd.  See 
58  FR  12916,  March  8, 1993. 
Coordinates  used  for  Channel  224A  at 
Glenwood  Springs  are  39-32-36  and 
107-19-18.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  September  10, 1993. 
The  window  period  for  filing 
applications  on  Channel  224A  at 
Glenwood  Springs,  Colorado,  will  open 
on  September  11, 1993,  and  close  on 
October  12. 1993. 


PON  RMTHBR  aVORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Buraau.  (202) 
634-8530. 

SUafLEMSNTARV  avoNMATiON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-34. 
adopted  July  9, 1993,  and  released  July 
27, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC's  Refsrence 
Center  (room  239),  1919  M  Street.  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcripdon 
Service,  Inc.,  (202)  857-3800. 2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. 

Ual  orSubjacta  in  47  CFRPart  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AadMrily:  47  U.S.C  154. 303. 

|73J0a    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  224A  at  Glenwood 

Springs. 

Federal  Communicatioas  Cnmmtssion. 

MkhadCRugar. 

Chief,  Allocations  Bmnch,  Policy  and  Bulee 
Division,  Mass  Media  Bunau. 
(FR  Doc  93-18288  Filed  7-30-93;  8:45  ami 
lOOMsna-sMi 


47CFRPart7S 

[MM  Deckel  Na  S3-S2:  RM-S206] 

Radio  Broadcaating  Sarvicaa;  Howa, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  The  Commission,  at  the 
request  of  Maple  Communications 
Limited  Partnership,  permittee  of 
Station  KHYI-FM,  Channel  237A, 
Howe,  Texas,  substitutes  Channel  237C3 
for  Channel  23  7 A  at  Howe  and  modifies 
Station  KHYI-FM's  construction  permit 
to  specify  operation  on  the  higher 
powered  channel.  See  58  FR  25593. 
April  27, 1993.  Channel  237C3  can  be 
allotted  to  Howe  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.0  kilometers  (7.5  miles) 


south  to  accommodate  Maple's  desired 
site.  The  co<»rdinate8  for  Channel  237C3 
at  Howe  are  33-23-58  and  96-35-51. 
With  this  action,  this  proceeding  is 
terminated. 

BFPSCTTVI  DATE:  September  10, 1993. 
KM  RMTNER  MFONMAT10N  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  MPORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-92. 
adopted  July  9. 1993,  and  released  July 
27. 1993.  The  full  text  of  this  ^ 

Commission  dedsim  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Refsrence 
Center  (room  239).  1919  M  Street,  NW., 
Waahington,  DC  "The  complete  text  of 
this  dedsion  may  also  be  piut±ased 
from  the  Commission's  copy  contractor. 
rrS.  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. 

Lial  of  Subject*  in  47  CFR  Part  73 

Radio  broadcasting. 

PART7»-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AadMrily:  47  U.S.C  154, 303. 

17X208   (Amewdad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  237A  and  adding 
Channel  237C3  at  Howe. 

Federal  Coounmications  Commission. 

Michael  CRii«v. 

Chief.  Allocations  Branch.  Policy  ondBukt 

Division,  Mass  Media  Bunau. 

(FR  Doc  93-18287  Filed  7-30-93;  8:45  am] 

■una  ooot  sns-««-«i 


47CfRPart73 

[MM  Dedial  No.  93-2S;  RM-SIST] 

Radio  Broadcasting  Sarvicaa;  Tampla, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Pinal  rule. 


r:  The  Commission,  at  the 
request  of  Progressive  Communications. 
Inc.  permittee  of  Channel  269A, 
Temple.  Texas,  substitutes  Channel 
269C3  for  Channel  269A  at  Temple  and 
modifies  Progressive's  authorizati(m  to 
specify  operation  on  the  higher  powered 
channel.  See  58  FR  25593,  April  27, 
1993.  Channel  269C3  can  be  allotted  to 
Temple  in  compliance  with  the 
Commissiim's  minimum  distanca 


UMI 
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separaticxi  requirements  with  a  site 
restriction  of  20.1  kilometers  (12.5 
miles)  northwest  to  avoid  a  short- 
spacing  to  vacant  but  applied  for 
Channel  270A,  Lometa.  Texas.  The 
coordinates  for  Channel  269C3  are  31- 
16-24  and  97-23-33.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  10, 1993. 
FOR  FUim«R  MFORMATKM  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-29, 
adopted  July  9, 1993.  and  released  July 
27. 1993.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Refsrenoe 
Center  (room  239).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purdiased 
from  the  Commission's  copy  contractor, 
rrS,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFRPart  73 

Radio  broadcasting. 

Pert  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


AodMrily:  47  U.S.C  154, 303. 

I73J02    (Amandadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bjr 
removing  Channel  26gA  and  adding 
Channel  269C3  at  Temple. 

Federal  Communicationi  Commission. 
MUbaalCl^v. 

die/,  AUocatiotu  Bmnch,  Paiicy  and  Ruht 
DMsiott,  Mou  Media  Bureau. 
IFR  Doc  93-18290  Filed  7-30-93: 8:45  an| 
■LUNO  OOOt  SnS-M-M 
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TNt  Mdon  of  •(•  FEDERAL  REGISTER 
oonlans  noHcM  to  tw  pubttc  o<  the  proposed 
iaauance  of  rules  and  regulations.  The 
purpoae  of  these  notices  is  to  give  interested 
pecMns  an  opportunity  to  pedidpaie  in  the 
rule  making  prior  to  the  adcpion  of  the  Unal 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Sarvica 

9CFRPart82 

[DoeiialNo.91-01ft-11 

RIN067»-AA48 

CMcfcan  DIaaaaa  Cauaad  by 
SalmonaUa  antarttkHa 

AOBCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


f:  We  are  proposing  to  revise 
our  regulations  concerning  chicken 
infection  caused  by  Salmonella 
enteritidis  serotype  enteritidis  (SE)  by 
making  the  following  major  changes:  (1) 
Exempting  certain  flocks  from  the 
testing  requirements  of  the  regulations, 
if  the  flocks  are  participating  in  certain 
voluntary  Salmonella  testing:  (2) 
removing  requirements  for  testing  blood 
and  internal  organ  samples  from  Test 
Flocks;  (3)  adding  requirements  to  test 
Study  Flocks  for  SE  by  testing  egg 
samples:  (4)  adding  reauirements  to  trap 
and  test  rodents:  (5)  substituting  the 
terms  SE-Positive  status  (Environment) 
and  SE-Positive  status  (Eggs)  for  the 
terms  Test  status  and  hifected  status, 
and  (6)  allowing  SE-Positive  houses  and 
flocks  to  be  released  from  regulation 
only  through  depopulation,  cleaning, 
and  disinfection,  not  through  negative 
testing. 

We  are  proposing  these  major  changes 
and  other  minor  changes  to  better 
control  the  spread  of  SE  in  commercial 
egg-type  chicken  flocks.  These  changes 
would  afliact  persons  in  control  of 
chicken  flocks  that  have  been 
determined  to  be  Study,  Test,  or 
Infected  Flocks  or  to  contain  Test  or 
Infected  Poultry  Houses,  and  persons 
transporting  and  receiving  restricted 
articles. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  1, 1993. 


UMI 


ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91* 
162-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690* 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATKW  CONTACT:  Dr. 
John  Mason.  Director,  Salmonella 
Enteritidis  Control  Prq^m,  VS,  APHIS. 
USDA,  room  205,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville,  MD 
20782.  301-43&-4363. 
SUFPI^MENTARY  »<FORMATION: 

Background 

In  a  flnal  rule  published  in  the 
Federal  Regiater  on  January  30, 1991 
(56  FR  3730-3743.  Docket  No.  90-134). 
we  promulgated  regulations  to  address 
the  problem  of  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis  (SE)  in  egg-type  chickens.  At 
that  time  we  imposed  two  sets  of 
regulatory  requirements:  one  to  address 
the  spread  of  SE  in  egg-type  chicken 
breeding  flocks,  and  one  to  address  the 
spread  of  SE  in  egg  production  flocks. 
These  requirements  were  incorporated 
into  9  CFR  part  82  (referred  to  below  as 
the  regulations). 

First,  the  regulations  require  that  all 
hatching  eggs  and  newly-hatched  chicks 
moved  interstate  from  egg-type  chicken 
breeding  flocks  must  be  from  flocks 
classified  as  U.S.  Sanitation  Monitored 
under  the  National  Poultry 
Improvement  Plan  (NPIP).  or  must  meet 
the  requirements  of  a  State  classification 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  U.S.  Sanitation 
Monitored  program  (USSMP)  under  the 
NPIP.  Such  flocks  are  called  Certified 
Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks  for  the 
purpose  of  the  regulations.  Hatching 
eggs  and  newly-hatched  chicks  may  be 
moved  interstate  from  such  flocks 
without  further  restriction  under  the 
regulations.  The  purpose  of  this 
requirement  was  to  prevent  the  spread 
of  SE  associated  with  movement  of 


hatching  eggs  and  chicks  from  breeding 
flocks.  This  approach  relies  on  NPIP 
testing,  sanitation,  and  flock 
management  techniques  to  exclude  SE 
from  breeding  flocks. 

Second,  the  regulations  provide  a 
system  to  test  egg  production  flocks  and 
separate  poultry  houses  in  such  flocks, 
in  order  to  identify  those  containing 
chickens  infected  with  SE.  The 
regulations  focus  on  those  flocks  and 
houses  that  have  been  implicated  as  the 
most  probable  source  of  outbreaks  of  SE 
in  chickens  or  humans.  This  system 
involves  classification  of  egg  production 
flocks  in  the  categories  of  Study,  Test, 
or  Infiscted  flocks  or  houses,  and 
includes  requirements  for  testing  of 
environmental,  blood,  and  internal 
organ  samples  for  evidence  of  SE  under 
certain  circumstances.  The  interstate 
movement  of  articles  from  Test  and 
Infacted  flocks  and  houses  is  restricted. 
Restricted  articles  include  live  chickens, 
eggs,  manure,  cages,  coops,  containers, 
troughs,  and  other  equipment.  Some  of 
these  articles  are  prohibited  from 
moving,  and  some  are  allowed 
movement  under  a  permit  and  special 
conditions.  Eggs  may  be  moved 
interstate  from  Infected  and  Test  flocks 
or  houses  only  for  pasteurization,  hard 
cooking,  or  directly  to  a  port  for  export 
from  the  United  States. 

After  evaluating  the  progress  to  date 
of  our  SE  program,  and  consulting  with 
industry  and  other  involved  Federal  and 
State  agencies,  we  have  determined  that 
a  number  of  changes  could  be  made  in 
our  regulations  to  increase  the 
effectiveness  of  the  program.  These 
proposed  changes  are  discussed  below. 

Identification  of  Study  Flocks 

Under  the  current  regulations,  if  a 
human  or  poultry  disease  outbreak  of  SE 
is  traced  back  to  an  egg  production 
flock,  that  flock  is  designated  a  Study 
Flock  and  must  undergo  testing  in 
accordance  with  the  regulations.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  currently  working 
with  industry  to  develop  voluntary 
testing  programs  for  Salmonella,  which 
many  egg  production  flocks  could  soon 
be  using.  Various  alternatives  for 
voluntary  SE  testing  and  control 
programs  are  currently  undergoing 
evaluation  by  APHIS.  We  believe  that  if 
a  flock  that  was  involved  in  a  disease 
outbreak  is  already  being  tested  under 
an  adequate  voluntary  program,  there  is 
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no  need  to  also  test  it  as  a  Study  Flock. 

Doing  so  would  require  duplication  of 

testing  without  improving  Salmonella 

control. 
Therefore,  we  propose  to  add  the 

following  paragraph  (iv)  to  $  82.32(a)(1). 

which  deals  with  how  Study  Flodcs  are 

designated: 
(iv)  No  flock  will  be  determined  to  be  a 
Study  Flock  if  the  flock  it  participating 
in  a  voluntary  testing  and  control 
program  for  Salmonella  enteritidis 
serotype  enteritidis  that  the 
Administrator  has  determined  imposes 
testing  requirements  identical  or 
equivalent  to  those  required  by  this 
subpart.  Testing  requirements  will  be 
deemed  equivalent  to  those  required  by 
this  subpart  if  the  Administrator  reviews 
scientific  studies  of  the  effectiveness  of 
the  tests  in  identifying  Salmonella 
enteritidis  serotype  enteritidis  and  finds 
that  the  reliability  of  the  proposed  tests 
meets  or  exceeds  the  reliability  of  the 
tests  required  by  this  subpart. 

We  have  had  some  difficulty  with 
§  82.32(a}(l)(iii)  of  the  current 
regulations,  which  states  that  we  will 
determine  a  flock  to  be  a  Study  Flock 
when,  among  other  things,  "Shipping 
records  or  other  evidence  reveal  that  the 
probable  source  of  the  eggs  was  the 
flock  determined  to  be  a  study  flodc." 
During  investigations  of  SE  outbreaks  in 
which  eggs  are  implicated,  we  study  the 
records  of  egg  packers  and  shippers  to 
determine  the  source  of  eggs.  Often 
these  facilities  pack  and  ship  eggs  from 
several  flocks  on  the  same  day.  and 
intermix  the  eggs  in  such  a  way  that  any 
of  several  flocks  could  be  the  source  of 
the  eggs  implicated  in  an  SE  outbreak. 
In  a  number  of  investigations  of  human 
and  poultry  SE  outbreaks  over  the  past 
year,  it  was  not  possible  to  confirm  that 
the  eggs  causing  the  outbreak  came  from 
a  single  source.  In  these  instances,  more 
than  one  producer  could  have  supplied 
the  eggs  implicated.  When  it  is 
determined  that  a  limited  number  of 
producers  could  have  supplied  the  eggs, 
it  would  be  preferable  to  test  the  flocks 
of  all  the  major  suppliers  to  find  those 
responsible  for  the  SE  outbreak,  rather 
than  to  not  test  any  of  the  suppliers 
because  they  cannot  be  narrowed  down 
to  a  single  soiuxe,  as  has  been  the 
practice  imder  the  current  regulations. 

Therefore,  we  are  proi>osing  new 
language  to  provide  some  flexibility  to 
identify  more  than  one  flock  as  the 
probable  source  of  eggs  causing  an  SE 
outbreak.  Proposed  §  82.32(a)(l)(iii) 
would  state  that  in  determining  whether 
to  designate  a  Studv  Flock,  the 
Administrator  would  consider  whether: 
(iii)  Shipping  records  or  other  evidence 
reveal  that  a  flock  wras  a  probable  source 
of  the  eggs.  If  the  shipping  records  or 
other  evidence  identify  more  than  one 


flock  as  a  probable  source  of  the  eggs,  the 
Administrator  may  classify  ail  such 
flocks  as  study  flocks . . . 

Pullets 

"Pullet"  is  a  term  used  in  the  poultry 
industry  to  describe  a  young  chicken, 
from  shortly  after  the  time  it  is  hatched 
imtil  it  is  old  enough  to  be  an  effective 
layer  (about  5  months  of  age). 
Movement  of  pullets  may  spread  SE. 
since  pullets  may  be  infected  with  SE 
when  they  are  used  as  replacements  for 
laying  hens,  and  could  introduce  SE 
infection  into  commercial  flocks.  The 
regulations  address  the  interstate 
movement  of  hatching  eggs  and  newly- 
hatched  chicks,  and  address  laying  hens 
in  egg  production  flocks,  but  do  not 
establish  any  specific  requirements  for 
pullets,  i.e.,  chickens  between  the  time 
they  are  hatched  and  the  time  they  enter 
an  egg  production  flock. 

The  only  provision  of  the  regulations 
that  has  significant  implications  for 
pullets  is  §  82.32(a)(2).  That  paragraph 
allows  APHIS  to  determine  an  egg 
production  flock  to  be  a  Study  Flock  if 
it  has  received  progeny  (i.e.,  pullets): 
from  an  egg-type  chicken  breeding  flock 
that  has  had  Salmonella  enteritidis 
serotype  enteritidis  recovered  from  the 
internal  organs  of  one  or  more  chickens 
through  testing  in  accordance  with 
S  145.23(d)  of  this  chapter,  at  any  time 
since  the  last  negative  environmental 
sample  tested  for  that  egg-type  chicken 
breeding  house  in  accordance  with 
§  145.23(d)  of  this  chapter. 
Basically,  this  provisipn  states  that  an 
egg  production  flock  could  be 
determined  to  be  a  Study  Flock  if  it 
receives  pullets  frt>m  a  breeding  flock 
that  has  tested  positive  for  SE  in 
accordance  with  the  NPIP  standards  for 
SE  testing,  contained  in  9  CFR  part  145. 

Upon  further  consideration,  we 
propose  to  eliminate  this  provision  from 
the  regulations.  No  particular  provisions 
were  specified  in  the  regulations  as  to 
how  pullet  flocks  that  are  classified  as 
Study  Flocks  would  be  further  tested, 
nor  did  the  regulations  make  clear  what 
action  would  follow  if  the  environment 
of  the  pullet  flock  and/or  the  chicks 
themselves  were  found  to  be  positive. 
We  do  not  believe  that  restricting  pullet 
flocks  based  on  tests  that  were  really 
designed  for  egg  production  flocks  is 
justified.  Therefore,  we  propose  to 
eliminate  the  provision  for  classifying 
flocks  as  Study  Flocks  if  they  have 
received  progeny  frt>m  SE-Positive 
breeder  flocks  (pullet  flocks).  To 
encoiu-age  the  use  of  nonregulatory 
market  forces  to  control  the  risk  of 
transmitting  SE  in  breeding  flocks,  we 
propose  to  require  that  the  owner  of  a 
primary  or  multiplier  breeder  flock  that 
tests  positive  for  SE  under  the  NPIP 


must  notify  all  subsequent  purchasers  of 
chicks  from  the  flock  that  the  chicks  are 
progeny  of  a  breeder  flock  that  tested 
positive  for  SE  under  the  NPIP.  Given 
this  information,  the  purchaser  of  the 
chicks  will  decide  on  a  voluntary  basis 
what  testing  and  disposition  to  make  of 
the  chicks.  (See  proposed  S  82.35(b).) 
Due  to  extensive  industry  concern  about 
SE.  flocks  containing  chickens 
purchased  from  a  breeder  flock  found 
positive  for  SE  through  NPIP  testing  face 
a  reduced  market  and  lower  prices  for 
their  products.  We  believe  these  market 
forces  will  induce  purchasers  of  such 
chickens  to  take  steps  to  control  the  risk 
of  SE  in  their  flocks,  by  actions  such  as 
voluntary  testing  or  segregation  of  the 
chickens  purchased  from  breeder  flocks 
that  tested  positive  for  SE  under  the 
NPIP. 

APHIS  is  continuing  to  gather  data  to 
determine  whether  additional  regulatory 
restrictions  should  be  developed  for 
pullets.  Although  we  have  not  yet 
determined  whether  or  how  to  regulate 
pullet  movement,  we  are  currently 
engaged  in  educational  efforts  to  inform 
members  of  the  poultry  industry  about 
SE  risks  associated  with  pullets  and 
methods  to  reduce  these  risks.  We  are 
also  encoitfaging  pullet  growers  to  test 
the  environment  of  their  premises  for  SE 
and  to  move  pullets  in  equipment  and 
vehicles  that  have  been  cleaned  and 
disinfected  to  prevent  possible 
contamination  by  SE. 

Eliminating  Test  and  Infected  Categories 
and  Adding  SE-Positive  Categories 

Under  the  current  regulations,  a  flock 
or  poultry  house  is  required  to  be  tested 
for  SE  if  it  falls  into  one  of  three 
statuses:  Study,  Test,  or  Infected.  A 
flock  is  a  Study  Flock  if  it  is  implicated 
in  an  outbreak  of  SE  (or  as  discussed 
above  regarding  a  provision  we  propose 
to  remove,  if  the  flock  receives  progeny 
fit)m  a  breeding  flock  that  tests  positive 
for  SE  under  the  NPIP).  If  the 
environment  of  a  flock  or  separate 
poultry  house  in  the  flock  tests  positive 
for  SE,  the  flock  or  house  enters  Test 
status.  If  internal  organs  from  chickens 
in  a  flock  or  separate  poultry  house  test 
positive  for  SE.  the  flock  or  house  enters 
Infected  status. 

To  simplify  the  regulations  and  make 
our  terminology  more  informative,  we 
propose  to  eliminate  the  terms  Test  and 
Infected,  and  to  substitute  a  new  term, 
SE-Positive. 

As  discussed  below,  we  propose  to 
change  the  pattern  of  SE  testing  of  flocks 
identified  through  trace-back  from  SE 
outbreaks,  by  adding  a  requirement  to 
test  their  eggs  for  SE.  Flocks  or  houses 
with  SE-positive  eggs  would  be 
subjected  to  the  most  severe  restrictions 
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on  interstate  movement  of  their  eggs  and 
other  articles.  Flodcs  or  houses  that 
have  SE  in  the  environment,  but  not  in 
eggs,  would  be  subjected  to  less  severe 
restrictians. 

To  facilitate  this,  we  will  continue  to 
collect  environmental  samples,  and  will 
also  collect  egg  samples,  from  chicken 
houses  in  Stiidy  Flocks.  Flocks  or 
separate  poultry  houses  that  test 
poisitive  for  SE  in  the  environment  but 
negative  for  SE  in  eggs  would  be 
classified  as  SE-Positive  (Environment). 
Flocks  or  separate  poultry  houses  that 
test  positive  for  SE  in  both  the 
environment  and  eggs  would  be 
classified  as  SE-Positive  (Eggs). 

Eliminating  Blood  and  Internal  Organ 
Tests  For  Test  Flocks  and  Houses 

The  current  regulations  provide  that 
chickens  in  Test  Flocks  and  Test  Houses 
must  undergo  both  blood  and  internal 
organ  tests  with  no  recovery  of  SE  to  be 
released  from  Test  status.  If  SE  is 
recovered  from  the  internal  organs,  the 
flock  or  house  is  placed  in  Infected 
status  (see  current  §  82.32(c)). 

A  stained-antigen,  rapid,  whole  blood 
test  (the  pullorum  test)  is  used  as  an 
indicative  test,  and  to  help  identify 
particular  banks  of  cages  and  chickens 
from  which  internal  organ  samples 
should  be  selected.  Our  experience 
implementing  the  regulations  has 
shown  that  the  blood  tests  are  not 
sufficiently  specific  to  be  of  much 
assistance  in  determining  whether 
chickens  in  a  house  or  flock  are  infected 
withSE. 

The  current  regulations  use  internal 
organ  tests  to  establish  whether 
chickens  are  infected  with  SE.  We 
continue  to  believe  that  internal  organ 
tests  are  an  accurate  indication  of 
whether  chickens  in  a  flock  are  infected 
with  SE.  and  that  the  potential  exists  for 
SE-infected  chickens  to  transovarianally 
transmit  SE  to  eggs  of  the  chickens, 
which  could  subsequently  infect  people 
or  poultry  with  SE.  However,  recent 
research  indicates  that  SE-infected 
chickens  may  shed  SE  into  eggs 
intermittently,  and  during  some  periods 
a  chicken  infected  with  SE  may  lay  eggs 
free  from  SE,  Therefore,  while  internal 
organ  tests  would  accurately  identify 
SE-infected  chickens,  they  may  not  be  a 
good  indicator  that  SE-infected  eggs  are 
being  laid  by  the  chickens. 

Since  the  goals  of  the  regulations  are 
to  control  the  spread  of  SE  and  to 
reduce  the  risk  to  poultry  and  public 
health,  this  suggests  two  complementary 
strategies  for  controlling  the  means  of 
SE  spread.  An  SE-positive  environment 
means  articles  from  the  environment 
(including  chidcens)  could  spread  SE; 
therefore,  we  should  restrict  movement 


of  articles  from  flocks  with  positive 
manure  and  egg  transport  machinery 
tests.  However,  eggs  from  an 
environmentally  positive  flock  may 
either  contain  SE  or  be  free  from  SE; 
therefore,  we  should  test  eggs  from 
environmentally  positive  flocks,  and 
restrict  their  movement  only  if  they  test 
positive  for  SE  When  the  current 
program  started  in  F^ruary,  1990,  the 
testing  of  eggs  was  not  considered 
practical  or  economically  feasible.  Since 
that  time,  work  by  various  researchers 
and  by  the  Salmonella  Enteritidis  Task 
Force  has  developed  methods  to  culture 
eggs  which  are  practical  and 
economical. 

We  propose  to  abandon  use  of  blood 
tests  because  our  experience  has  shown 
them  to  be  of  limited  use,  and  we 
propose  to  abandon  internal  organ  tests 
because  egg  tests  are  more  use^l  in 
identifying  flocks  where  SE  is  actually 
present  in  eggs. 

Additionally,  a  program  that  relies  on 
environmental  and  egg  testing  would 
impose  less  of  a  financial  burden  on 
regulated  persons  than  the  current 
program  of  environment,  blood,  and 
internal  organ  tests.  Egg  tests  are 
cheaper  for  flock  owners,  because 
sampling  eggs  is  less  expensive  and 
disruptive  to  flock  operations  than 
drawing  blood  and  sacrificing  poultry 
for  tests.  Since  studies  and  operational 
experience  now  indicate  that  an  egg 
testing  program  is  an  acceptable 
substitute  for  blood  and  internal  organ 
testing,  we  are  proposing  this  less  costly 
alternative. 

Adding  Bodent  Testing  for  Study  Flocks 

Recent  studies  have  indicated  that 
rodents,  and  particularly  mice,  in  hen 
houses  serve  as  a  reservoir  for  SE,  and 
play  an  important  role  in  its 
transmission.  If  SE  is  present  in  a  flock 
environment,  rodents  may  spread  it 
among  the  poultry  and  from  house  to 
house.  Therefore,  we  intend  to  require 
trapping  and  testing  of  rodents  in  flocks 
where  manure  or  egg  transport 
machinery  samples  collected  from  the 
environment  have  tested  positive  for  SE. 
Flocks  with  a  rodent  population 
infected  with  SE  pose  a  risk  for  house- 
to-house  transmission  of  SE.  Therefore, 
inspectors  would  determine  that  such 
flocks  do  not  achieve  the  level  of 
biosecurity  needed  for  poultry  houses  in 
the  flock  to  qualify  as  "separate  poultry 
houses"  under  the  definitions  in 
$  82.30.  unless  the  flock  or  house  is 
imder  an  adequate  rodent  control 
procram. 

We  propose  to  add  provisions  for 
collecting  and  testing  rodents  to  §  82.32, 
discussed  below,  and  to  add  the 
following  sentence  to  the  definition  of 


"separate  poultry  house"  in  §  82.30: 
"No  poultry  house  that  had  positive 
results  for  its  most  recent  rodent  tests 
conducted  in  accordance  with  §  82.32 
shall  be  classified  as  a  separate  poultry 
house,  imless  an  adequate  rodent 
control  program  is  in'  operation." 

Testing  Manure,  Egg  Transport 
Machinery.  Bodents,  and  Eggs  For  SE 

We  propose  to  test  for  SE  using  the 
following  methods.  After  a  flock  is 
determined  to  be  a  Study  Flock,  a 
Federal  or  State  representative  will 
collect  manure  samples,  egg  transport 
machinery  samples,  and  rodent  samples 
from  all  houses  in  the  flock.  The  manure 
and  egg  transport  machinery  samples 
will  be  collected  using  drag  swabs  as 
described  in  §82.32(b)(l)(i)  and  (ii)  of 
the  proposed  regulations.  The  Federal  or 
State  representative  will  attempt  to 
obtain  rodent  samples  by  placing  12 
repeating  rodent  traps  in  each  house 
and  checking  them  regularly,  as 
described  in  §82.32(b)(l)(iii)  of  the 
proposed  regulations. 

Tne  manure  and  egg  transport 
machinery  samples  from  a  Study  Flock 
will  be  cultured  first.  If  none  of  these 
samples  yield  positive  test  results  for 
SE,  the  Study  Flock  will  be  released 
fiom  regulation  and  no  further  tests  will 
occur.  If  any  of  the  manure  or  egg 
transport  machinery  samples  test 
positive  for  SE,  the  flock  or  house  enters 
SE-Positive  (Environment)  status,  and 
interstate  movement  of  articles, 
including  eggs,  from  the  flock  is 
restricted  pending  testing  of  eggs  from 
the  house  or  flock  for  SE  (see  proposed 
§  82.34(a]).  Egg  samples  will  be 
collected  at  random  from  each  row  of 
cages  in  an  SE-Positive  (Environment) 
flock  or  house,  as  described  in 
§82.32(b)(l)(iv)  of  this  proposal,  and 
will  be  cultured  for  SE.  If  the  egg 
samples  from  any  houses  test  positive 
for  SE,  the  positive  houses  will  be 
classified  as  SE-Positive  Houses  (Eggs). 
If  the  flock  does  not  consist  of  separate 
poultry  houses  as  defined  by  §  82.30, 
the  entire  flock  will  be  classified  as  an 
SE-Positive  Flock  (Eggs). 

Classification  in  SE-Positive  (Eggs) 
status  would  trigger  immediate 
restrictions  on  the  interstate  movement 
of  eggs  and  other  articles  from  the  flock, 
in  accordance  with  §  82.34.  On  the  other 
hand,  if  egg  samples  from  an  SE-Positive 
(Environment)  flock  or  house  test 
negative  for  SE,  as  discussed  below, 
interstate  movement  restrictions  on  eggs 
from  the  flock  or  house  would  be 
dropped,  but  would  continue  for  other 
articles  from  the  flock  or  house  (live 
chickens,  cages,  coops,  containers, 
troughs,  and  other  equipment).  In  the 
case  of  an  SE-Positive  (Environment) 
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flock  or  house,  movement  of  these 
articles  should  be  restricted  because 
they  may  be  contaminated  with  SE  from 
the  environment  that  tested  positive  for 
SE;  but  the  eggs  should  be  permitted 
unrestricted  movement  because  they 
tested  negative  for  SE. 

If  a  house  or  flock  tests  positive  for 
manure  or  egg  transport  machinery 
samples  but  negative  on  the  test  of  egg 
samples,  three  more  sets  of  egg  samples 
will  be  collected  and  tested,  to  ensure 
that  the  negative  results  are  not  due  to 
intermittent  contamination  of  eggs  or 
failure  of  the  tests  to  detect  positive 
eggs.  These  three  additional  sets  of  egg 
samples  will  be  collected  and  tested  at 
2  week  intervals.  Those  houses  which 
yield  positive  results  for  manure  or  egg 
transport  machinery  samples  and 
negative  results  for  all  four  sets  of  egg 
samples  would  be  classiBed  as  SE- 
Positive  Houses  (Environment).  Such 
houses  would  have  subsequent  samples 
of  1,000  eggs  collected  for  SE  culture 
every  3  months  during  the  life  of  the 
flock.  Our  experience  enforcing  the 
regulations  and  studies  of  the 
epidemiology  of  SE  in  poultry  indicate 
that  an  interval  of  3  months  between 
tests  is  an  efiisctive  timeframe  for 
testing!.  Sampling  of  1,000  eggs  will 
provide  a  99  percent  confldence  level  of 
detecting  positive  eggs  if  they  are 
present  at  a  0.5  percent  level.  If  any  SE 
is  found  in  any  of  these  samples,  the 
house  or  flock  would  be  reclassified  as 
SE-Positive  (Eggs)  and  interstate 
movement  of  eggs  and  other  articles 
would  be  restricted  accordinsly. 

There  is  one  situation  in  which  we 
would  not  wait  3  months  before 
retesting  an  SE-Positive  House 
(Environment).  If  an  SE-Positive  House 
(Environment)  is  identified  as  the 
probable  source  of  eggs  implicated  in  a 
new  SE  outbreak,  in  accordance  with 
$  82.32(a),  the  house  would  be  retested 
immediately. 

Proposed  S  82.32(e)  states  that  houses 
or  flocks  that  test  positive  for  the  egg 
samples  and  are  classified  as  SE- 
Positive  (Eggs)  may  continue  to  have  egg 
samples  collected  and  tested  every  2 
weeks,  at  the  discretion  of  the  owner.  If 
a  flock  or  house  that  is  SE-Positive 
(Eggs)  tests  negative  for  four  consecutive 
sets  of  egg  samples,  the  status  of  the 
flock  or  house  will  be  changed  to  SE- 
Positive  (Environment),  because  the 
tests  indicate  that  the  chickens  are  not 
likely  to  be  currently  shedding  SE  into 
eggs.  Although  a  flock  whose  chickens 


once  shed  SE  into  eggs  may  experience 
such  shedding  again  in  the  future,  our 
experience  enforcing  the  regulations 
indicates  that  testing  of  samples  of  eggs 
frt)m  such  flocks  every  3  months  should 
detect  further  shedding  of  SE  into  the 


/e  propose  that  these  egg  samples  be 
collected  and  tested  as  follows.  These 
procedures  are  based  on  standard 
microbiological  procedures  and 
scientific  studies^  of  identification 
methods  for  SE  that  indicate  that  SE  can 
be  effectively  identified  through 
culturing  of  pooled  egg  samples: 
Egg  sample  collection.  A  Federal 
representative  or  State  representative 
■hall  randomly  collect  a  total  of  1 ,000 
eggs  from  each  egg  layer  house,  or  the 
total  daily  production  of  the  house  if  the 
daily  egg  production  totals  less  than 
1,000.  In  order  to  acquire  a 
representative  sample,  an  equal 
proportion  of  eggs  will  be  sampled  at 
random  from  each  bank  in  the  poultry 
house.  No  cracked  or  dirty  eggs  shall  be 
collected.  Any  visible  adherent  material 
shall  be  removed  from  the  shell  surface 
and  the  eggs  disinfected,  either  by  a  5 
second  dip  in  boiling  water,  or  with  a  3:1 
solution  consisting  of  3  parts  70% 
alcohol  (ethyl  or  isopropyl)  to  1  part 
10%  iodine  (Lugol's).  llie  eggs  will  then 
be  allowed  to  air  dry.  Eggs  with  chipped, 
cracked,  or  broken  shells  shall  not  be 
included  in  a  sample.  Each  sample  shall 
consist  of  20  eggs  cracked  aseptically 
into  a  sterile  whirl-pak  bag,  for  a  total  of 
50  samples  per  house.  While  cracking 
the  eggs,  the  Federal  or  State 
representative  must  wear  sterile  gloves, 
which  must  be  changed  between 
samples.  (Proposed  S82.32(b)(l)(iv)) 

Egg  sample  testing.  Each  sample  shall  be 
thoroughly  mixed  by  hand,  or  using  a 
stomacher,  until  all  yolks  are  completely 
mixed  with  the  albumen.  Samples  shall 
then  be  held  at  room  temperature  (68- 
75''F)  for  at  least  72  hours.  Each  sample 
shall  be  used  to  inoculate  two  selective 
differential  media  plates  (for  example, 
Iwilllant  green  (BG)  and  xylose-Iysine- 
deoxycholate  (XLD)  plates).  Plates  shall 
be  incubated  at  37X  and  o^)served  for 
salmonellae-like  colonies  for  up  to  42 
hours.  If  initial  inoculum  is  heavily 
contaminated,  selectively  enrich  samples 
in  Hajna  tetrathionate  or  tetrathionate- 
brilliant  green  broth  or  subculture  to 
xylose-lysine-tergitol-4  {XLT4)  or 
brilliant  green  with  novobiocin  (BGN).  If 
salmonella-like  colonies  are  present  in  a 
sample,  three  such  colonies  shall  be 
characterized  by  inoculating  each  into 
triple  sugar  iron  (TSI)  and  lysine  iron 


)  Further  information  concerning  studies  of  the 
epidemiology  of  SE  In  poultry  can  be  obtained  by 
writing  to  the  SalmooeUa  Enleritidis  Control 
Program,  VS,  APHIS.  USOA,  room  205,  Pretidantial 
Building.  6525  Merest  Road.  HyatUville,  MD 
20782. 


2  See,  a.g..  Cask  and  Beard,"Det«ctioa  and 
Enumeration  of  Salmonella  Enleritidis  in  Fresh  and 
Stored  Eggs  Laid  t>y  Experimentally  Infected  iiens," 
journal  of  Food  Protection  55:3.  N4arch  1992. 
Further  information  concerning  studies  of  the 
effectiveness  of  egg  tests  can  be  obtained  by  writing 
to  the  Salmonella  Enleritidis  Control  Program,  VS, 
APHIS,  USOA.  room  205,  Presidential  Building. 
6525  Belcrest  Road,  Hyaltsville.  .MD  20782. 


(U)  agar,  and  by  subculturing  each  to 
nonselective  medium  and  serogrouping 
with  group  specific  antisera.  Additioiial 
testing  is  optional.  Those  colonies  that 
are  biochemically  and  serologically 
characterised  as  salmonellae  shall  be 
sent  to  NVSL  ior  sarotyplng.  (Propoeed 
S82.32(dM3)) 
The  manure  and  egg  transport 
machinery  samples  required  by  this 
proposed  rule  would  bis  the  same  as 
those  required  by  the  current 
regulations.  The  procedure  fr>r  the 
placement  of  traps,  collection  of 
captured  rodents,  and  laboratory  testing 
of  the  rodents  for  SE  were  developed 
based  on  APHIS  review  of  existing 
rodent  control  programs  in  poultry 
housei  and  laboratory  testing  protooob 
currently  employed  in  researcn 
laboratories  for  isolating  and  identifying 
SE  from  rodents. 

The  rodent  samples  required  by  this 
proposed  rule  would  be  collected  and 
tested  as  foUoMrs: 
Rodent  sample  collection.  At  the  time  that 
manure  or  egg  transport  machinaiy 
samples  are  collected  in  acoordanoe  with 
S  82.32(b)(1)  and  tested  in  accordance 
with  9  82.32(d).  a  Federal  repraaeotativa 
or  State  representative  shall  place  12 
repeating  metal  rodent  traps  baited  with 
chicken  feed  in  each  poultry  house.  The 
traps  shall  be  placed  in  any  areas 
showing  visible  signs  of  rodent  activity 
or  rodent  travel.  A  Federal  representative 
or  Stale  representative  shall  dieck  the 
traps  at  24  to  48  hour  intervals  during 
the  period  that  sample  collection  is 
underway,  and  shall  collect  all  rodents 
trapped,  euthanize  them,  and  submit 
them  to  a  laboratory  authorised  in 
accordance  with  $  82.39  for  testing.  A 
Federal  representative  or  State 
representative  shall  clean  and  sanitize 
the  traps  betvreen  uses.  (Proposed 
882.32{b)(l)(iil)) 
Bodent  sample  testing.  Internal  organs,  and 
a  portion  of  the  intestinal  tract,  shall  be 
aseptically  collected  from  each  rodent 
submitted.  A  sample  will  consist  of  the 
liver,  spleen,  and  intestinal  tissues 
collected  from  one  or  more  rodents,  in 
pool  sizes  up  to  five  rodents  per  pool. 
Each  sample  shall  be  placed  in 
approximately  10  times  its  volume  of 
Hajna  tetrathionate  or  tetrathionate- 
brilliant  green  selective  enrichment 
broth,  and  incubated  at  41°C  for  24 
hours.  Each  sample  shall  be  used  to 
inoculate  two  different  selective  media 
agar  plates  (consult  NVSL  for 
recommended  media)  and  incubated  at 
37°C  for  24  hours.  Up  to  five  Salmonella- 
suspect  colonies  from  each  sample  shall 
be  inoculated  in  TSI  and  U  media,  and 
incubated  at  37*C  for  24  hours.  If  after 
24  hours  no  Salmonella-suspect  colonies 
are  present,  the  plates  shall  be  incubated 
for  an  additional  24  hours.  Cultiires 
showing  typical  reactions  on  TSI  or  U  or 
both  shall  be  screened  with  Group  D 
antisera.  All  Group  D  isolates  shall  be 
sent  to  the  National  Veterinary  Services 
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Laboratories  for  species  identification. 
(Proposed  §  82.32(d)(2)) 

Interstate  Movement  Restrictions 

We  intend  to  use  the  results  of  egg 
culture  for  ^  to  determine  how  much 
of  a  risk  eggs  from  SE-Positive  Houses 
or  Flocks  constitute  for  transmission  of 
SE,  by  actually  testing  samples  of  eggs 
from  these  chickens.  We  believe  the 
actual  culturing  of  the  eggs  is  a  direct 
and  efficient  indication  of  SE 
contamination  of  eggs  and  a  good  basis 
for  determining  whether  to  restrict 
interstate  movement  of  eggs. 

Therefore,  we  propose  to  restrict  the 
interstate  movement  of  live  chickens, 
cages,  coof>s,  containers,  troughs,  other 
equipment,  and  manure  from  an  SE- 
Positive  House  (w  Flock  (Environment). 
We  propose  to  restrict  the  interstate 
movement  of  ail  these  articles,  and  eggs, 
from  an  SE-Positive  House  or  Flock 
(Eggs).  (We  also  propose  to  restrict 
movement  of  eggs  from  SE-Positive 
Houses  and  Flocks  until  required  egg 
tests  are  conducted;  i.e.,  until  it  is 
determined  that  the  correct  status  of  the 
house  or  flock  is  SE-Positive 
(Environment)  and  not  SE-Positive 
(Eggs).)  We  propose  to  restrict  the 
movement  of  all  regulated  articles, 
including  eggs,  from  SE-Positive  Houses 
(Eggs),  because  the  eggs  from  these 
houses,  as  well  as  articles  in  the 
environment,  have  tested  positive  for 
SE.  (See  proposed  §82.34.) 

We  do  not  believe  this  decision  would 
significantly  increase  the  risk  of 
spreading  SE,  because  in  all  cases  where 
the  house  environment  has  tested 
positive  for  SE,  movement  of  articles, 
including  eggs,  would  be  at  least 
temporarily  restricted.  The  only 
difference  between  this  proposal  and 
the  current  regulations  related  to 
interstate  movement  restrictions  is  that 
eggs  from  a  house  or  flock  whose 
environment  has  tested  positive  for  SE 
would  be  allowed  to  move  after  eggs 
from  the  house  or  flock  test  negative  for 
SE  according  to  standards  proposed  in 
this  document.  Because  they  could 
spread  SE  to  other  flocks,  regulated 
articles  other  than  eggs  would  continue 
to  be  subject  to  movement  restrictions, 
whether  they  come  from  an  SE-Positive 
House  (Environment)  or  an  SE-Positive 
House  (Eggs). 

The  proposed  interstate  movement 
restrictions  in  concert  with  the  proposal 
to  use  egg  testing  in  lieu  of  blood  and 
internal  organ  testing  might  allow 
interstate  movement  of  eggs  from  some 
flocks  containing  chickens  infected  with 
SE.  if  the  chickens  are  not  actively 
shedding  SE  into  eggs  at  the  time  the 
egg  tests  are  conducted.  It  is  important 
to  address  the  intermittent  nature  of  SE 


shedding  by  layer  hens,  and  to  guard 
against  the  possibility  that  a  flock  could 
be  classified  as  SE-Positive 
(Environment)  and  allowed  unrestricted 
movement  of  eggs,  and  then  begin 
shedding  SE  into  the  eggs.  There  are  two 
provisions  in  the  proposal  to  address 
this  risk. 

The  first  provision  is  that  SE-Positive 
(Environment)  flocks  and  houses  must 
undergo  four  separate  sets  of  egg  tests  at 
2  week  intervals,  in  accordance  with 
proposed  §  82.32(c)(1)  and  (c)(2).  The 
available  epidemiological  evidence 
suggests  that  if  SE  shedding  is  going  to 
occur  in  a  flock,  it  is  likely  to  occur 
sometime  during  the  8  week  period  of 
testing,  and  would  be  detected.  (Once 
shedding  begins  in  a  flock  it  usually 
lasts  for  longer  than  2  weeks,  so  if  one 
egg  test  occurs  prior  to  shedding,  the 
next  would  occur  during  shedding.) 

The  second  provision  to  guard  against 
flocks  that  begin  shedding  after  negative 
egg  tests  is  the  requirement  in  proposed 
§  82.32(c)(3)  that  a  flock  that  completes 
four  sets  of  negative  egg  tests  must 
undergo  an  additional  egg  test  every  3 
months  for  the  life  of  the  flock.  This 
requirement  is  proposed  to  address  the 
slight  possibility  that  a  flock  would  not 
shed  SE  into  eggs  during  the  initial  8 
weeks  of  egg  testing,  but  could  begin 
shedding  SE  into  eggs  after  that  point. 
We  considered  the  alternative  of 
requiring  that  egg  tests  be  conducted 
every  two  weeks  for  the  life  of  each 
flock  in  SE-Positive  (Environment) 
status,  but  decided  that  requiring  so 
many  egg  tests  would  signiHcantly  drain 
agency  resources  and  impose  substantial 
economic  burdens  on  producers  without 
achieving  a  proportional  gain  in  terms 
of  reducing  risks  of  SE  spread. 

Interim  Rule  Allowing  Post-Relea^ 
Testing  of  Flocks  and  Houses 

On  January  9. 1992,  we  published  an 
interim  rule  in  the  Federal  Register  that 
was  effective  on  January  6.  1992  (57  FR 
776-779,  Docket  No.  91-193).  This  rule 
allows  APHIS  to  test  flocks  and  houses 
for  SE  for  a  period  of  18  months 
following  the  time  the  flock  or  house  is 
released  from  test  or  infected  status.  If 
the  flock  or  house  is  released  due  to 
depopulation,  the  18-month  period 
commences  at  the  time  the  flock  is 
repopulated. 

We  took  this  action  because  we 
believe  there  is  a  signiHcant  possibility 
that  released  flocks  may  become 
reinfected  through  such  avenues  as 
contaminated  feed  or  rodent  problems. 
We  continue  to  have  concerns  about 
post-release  reinfection.  Therefore,  we 
are  re-proposing  our  current  post-release 
testing  provisions,  with  changes  to 
conform  with  other  changes  contained 


in  this  proposal.  These  post-release 
testing  provisions  are  set  out  in 
proposed  §  82.33(d). 

Release  From  SE-Positive  Status 

According  to  current  §  82.32(e)  of  the 
regulations,  a  flock  or  house  may  be 
released  from  Infected  status  if  internal 
organ  samples  from  the  chickens  test 
negative  for  SE,  or  if  the  flock  or  house 
is  depopulated,  cleaned,  washed,  and 
disinfected  in  accordance  with  the 

Tilations. 
pon  further  consideration,  APHIS 
has  determined  that  the  Salmonella 
control  program  would  be  more 
effective  if  we  allow  SE-Positive  Houses 
and  Flocks  (Environment)  and  SE- 
Positive  Houses  and  Flocks  (Eggs)  to  be 
released  from  ^-Positive  status  only 
after  depopulation  and  cleaning  and 
disinfection. 

It  is  only  fair  to  allow  Study  Flocks, 
which  may  not  be  infected,  to  be 
released  either  through  negative  testing 
or  depopulation  and  cleaning  and 
disinfection,  whichever  the  owner 
chooses.  For  houses  or  flocks  that  have 
tested  positive  for  SE.  we  do  not  believe 
that  subsequent  negative  tests  alone 
provide  sufficient  assurance  of  risk 
reduction  to  justify  releasing  them  from 
regulation.  For  example,  our  experience 
has  shown  that  it  is  nearly  impossible 
to  eliminate  SE  from  the  house 
environment  without  depopulation, 
cleaning,  and  disinfection,  but  a  house 
will  sometimes  test  negative  on  one  or 
several  tests  for  environmental  SE  even 
though  the  pathogen  is  still  present. 

Therefore,  we  propose  to  allow 
release  of  SE-Positive  Houses  and 
Flocks  (Environment)  and  SE-Positive 
Houses  and  Flocks  (Eggs)  only  after 
depopulation  and  cleaning  and 
disinfection.  As  discussed  above,  an  SE- 
Positive  House  or  Flock  (Eggs)  could 
have  its  status  changed  to  SE-Positive 
(Environment)  if  it  tests  negative  for  SE 
in  its  eggs  four  consecutive  times; 
however,  the  house  or  flock  would  have 
to  be  depopulated,  cleaned,  and 
disinfected  before  it  could  be  released 
from  SE-Positive  (Environment)  status. 
We  are  proposing  these  changes  in  a 
new  §  82.33,  which  consolidates 
provisions  concerning  release  from 
regulation  of  flocks  and  houses. 

Use  of  Monitoring  Tests 

Currently,  all  premises  which  include 
an  Infected  House  must  have  other 
houses  on  the  premises  tested  for  SE 
according  to  a  schedule  in  the 
regulations.  This  requirement  was 
designed  to  protect  against  the 
possibility  that  SE  could  spread  from  an 
Infected  House  to  another  house  on  the 
same  premises. 


UMI 
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However,  one  of  the  bases  of  the 
regulations  was  that  ft  is  possible  to 
regulate  on  an  individual  poultry  house 
biuis.  rather  than  a  whole  flock  basis, 
when  the  individual  poultry  houses  are 
sufficiently  separated  to  minimize  the 
spread  of  disease  between  them.  Criteria 
for  determining  when  poultry  houses 
have  sufficient  biosecurity  to  allow 
them  to  be  separately  regulated  were  the 
basis  for  the  following  definition  in 
§  82.30  of  the  regulations: 
Separate  poultry  houte.  A  poultry  house 
that  has  been  evaluated  by  a  PMeral  or 
State  representative  and  found  to  have 
bioeecurity  to  prevent  the  transmission 
of  commiuiicable  disease  to  other 
poultry  houses.  Biosecurity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  miniimil 
contact  between  poultry  houses  through 
exposure  to  chickens,  feed,  water, 
manure,  equipment,  rodents,  or 
personnel  from  other  poultry  houses, 
and  that  an  efiiective  rodent  control 
program  is  being  carried  out  No  potiltry 
house  that  had  positive  results  tar  its 
most  recent  rodent  tests  conducted  in 
accordance  with  S  82.32  shall  be 
classified  as  a  separate  poultry  house. 

We  propose  to  amend  this  definition 
to  acknowledge  that  there  is  no  such 
thing  as  absolute  biosecurity,  and  that 
jud^ent  of  a  Federal  or  State 
representative  is  necessary  to  determine 
whether  the  biosecurity  that  exists  in  a 
flock  is  sufficient  to  designate  separate 
poultry  houses  in  the  flock.  We  also 
propose  to  add  a  sentence  to  this 
definiticHi  addressing  separate  poultry    • 
house  status  for  flocks  that  have  positive 
rodent  tests,  as  disciissed  above. 
Therefore,  we  propose  to  change  this 
definition  to  read  as  follows: 
Separate  poultry  house.  A  poultry  house 
that  has  been  evaluated  by  a  Federal  or 
State  representative  and  found  to  have 
biosecurity  to  prevent  the  transmission 
of  communicable  disease  to  other 
poultry  houses.  Bioseciuity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  minimal 
contact  between  poultry  houses  through 
exposure  to  chickens,  feed,  water, 
manure,  equipment,  rodents,  or 
personnel  from  other  poultry  houses, 
and  that  an  effective  rodent  control 
program  is  being  carried  out.  No  poultry 
house  that  had  positive  results  for  its 
most  recent  rodent  tests  conducted  in 
accordance  with  §  82.32  shall  be 
classified  as  a  separate  poultry  house, 
unless  an  adequate  rodent  control 
program  is  in  operation. 

If  a  flock  consists  of  poultry  houses 
that  meet  this  definition,  we  believe  the 
risk  that  SE  could  spread  firom  one 
house  to  another  within  the  flock  is  low, 
and  consequently  there  is  no  need  for 
monitoring  tests  imder  these 
dicumstances.  Therefore,  we  also 


propose  to  remove  §  82.38.  Monitoring 
Tests. 

Supervision  of  Hard  Cooking  Operations 

In  the  current  regulations,  paragraph 
(a)  of  S  82.33  states  that  eggs  may  be 
moved  interstate  bora  test  poultry 
houses,  test  flocks,  infected  poultry 
houses,  and  infected  flocks: 
only  for  pasteurization  at  an  egg  products 
plant  inspected  by  the  Agricultural 
Marketing  Service  in  accordance  with  7 
CFR  part  59,  or  for  hard  cooking  at  an 
egg  products  plant  operating  under  the 
Agricultural  Marketing  Service 
Volimtary  Egg  Products  Inspection 
Service  in  accordance  with  7  CFR  part 
55.  •  •  • 
The  intent  of  this  provision  was  to 
ensure  that  the  eggs  were  pasteurized  or 
hard  cooked  in  a  manner  that  effectively 
destroyed  any  SE  present  in  the  eggs.  To 
ensiire  this,  we  allowed  egg  movements 
only  to  egg  product  plants  operating 
imder  existing  Agricultiiral  Marketing 
Service  (AMS)  regulatory  programs  that 
would  ensure  proper  pasteurization  or 
cooking  of  the  eggs. 

However,  eggs  that  are  properly  hard 
cooked  (cooked  until  the  yolk  and  white 
have  solidified)  will  not  spread  SE,  even 
if  they  are  cooked  at  a  location  other 
than  an  egg  products  plant  operating  in 
accordance  with  AMS  regulations  in  7 
CFR  part  59.  Our  desire  is  to  allow  eggs 
to  be  hard  cooked  at  anv  facility  that  is 
supervised  by  AMS  and  foimd  to 
perform  this  process  effectively.  Upon 
request  and  on  a  user  fise  basis,  AMS  is 
prepared  to  supervise  hard  cooking 
op«nrations.  Such  supervision  will  be 
provided  to  assure  the  eggs  are  properly 
hard  cooked.  The  supervision  will  be 
provided  under  the  AMS  voluntary  egg 
products  inspection  program  in 
accordance  with  7  CFR  part  55. 

This  change  would  provide  an  option 
for  additioned  firms  to  receive  eggs  for 
hard  cooking  under  AMS  supervision, 
thus  increasing  the  number  of  plants 
which  may  be  eligible  to  process  eggs 
from  SE-Positive  (Eggs)  Flocks  and 
Houses. 

Therefore,  we  propose  to  change  the 
language  regarding  pasteurization  and 
hard  cooking  quoted  above  to  state  that 
eggs  may  be  moved  interstate  from  an 
SE-Positive  House  (Eggs)  or  an  SE- 
Positive  Flock  (Eggs): 
only  for  pasteurization  at  an  egg  products 
plant  operating  imder  the  mandatory  egg 
products  inspection  program 
administered  l>y  the  Agricultural 
Marketing  Service  in  accordance  with  7 
CFR  part  59,  or  for  hard  cooking  (cooked 
until  the  yolk  and  white  have  solidified) 
and  processing  under  Agricultural 
Maricsting  Service  supenrision  in 
accordance  with  the  provisions  of  7  CFR 
part  55  *  *  *  (proposed  $  82.34(a)) 


Flocks  That  are  the  Probable  Source  of 
Disease  in  Two  or  More  Outiueaks 

The  current  regulations,  in  §  82.32(b). 
state  that  a  flock  can  be  directly 
classified  as  a  Test  Flock  before  any 
testing,  if  the  flock  "is  the  probable 
source  of  disease  in  three  or  more 
outbreaks  of  disease  in  humans  caused 
by  Salmonella  enteritidis  serotype 
enteritidis."  We  propose  to  reduce  this 
threshold  number  from  three  to  two 
outbreaks,  to  place  more  timely 
interstate  movement  restrictions  on 
flocks  that  may  present  a  health  risk. 
Therefore  propoised  $  82.32(b)  states  that 
"If  a  Federal  representative  determines 
on  the  basis  of  epidemiologic 
investigation  that  any  flock  is  a  probable 
soiuce  of  disease  in  two  or  more 
outbreaks  of  disease  in  humans  caused 
by  Salmonella  enteritidis  serotype 
enteritidis,  that  flock  shall  be 
determined  to  be  an  SE-Positive  Flodc 
(Environment)  *  *  *." 

Mi5ce77aneous 

This  document  also  proposes  editorial 
changes  for  purposes  of  clarity,  and  to 
assimilate  the  new  proposed 
amendments  discusseo  above  with 
material  already  contained  in  the 
regulations.  We  propose  to  move  the 
requirements  concerning  authorized 
laboratories  from  the  definitions  section. 
§  82.30,  to  a  new  §  82.39,  since  these  are 
substantive  requirements,  not  a 
definition.  The  requirements  for 
authorized  laboratories  are  also  edited 
to  make  them  consistent  with 
procediues  employed  by  the  National 
Veterinary  Services  Laboratories 
(I^IVSL).  In  addition,  we  propose  that  the 
approval  of  authorized  laboratories  will 
be  considered  only  when  the  Director, 
NVSL  determines  that  the  NVSL's 
capacity  for  conducting  tests  under 
these  regulations  has  been  exceeded.  We 
also  propose  that  the  Area  Veterinarian 
in  Charge  (A VIC)  be  consulted  prior  to 
approval  of  an  authorized  laboratory  in 
the  AVIC's  state.  We  are  adding  these 
requirements  because  we  believe  that 
NVSL  should  be  the  preferred  source  for 
such  testing  because  we  have  direct 
control  over  the  quality  of  testing  at 
NVSL,  and  because  results  of  tests 
conducted  at  NVSL  cue  readily  available 
to  other  APHIS  offices  engaged  in 
Salmonella  activities.  It  is  more  difficult 
to  collect  and  organize  test  data  from  a 
variety  of  outside  laboratories.  The 
AVIC  would  be  involved  in  approval  of 
laboratories  because  the  AVIC  may  be 
able  to  provide  information  rwarding 
local  laboratories'  abiUty  to  reliably 
perform  the  required  tests. 

In  addition,  we  propose  minor 
changes  to  the  laboratory  test  methods 
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for  samples,  to  employ  our  currant  best 
knowledge  of  effective  test  techniques 
for  Salmonella.  Specifically  we  propose 
to  (1)  substitute  tetrathionate-brilliant 
green  selective  enrichment  broth  for 
Mueller- Kauffman  tetrathionate 
selective  enrichment  broth;  (2)  make  it 
clearer  that  each  sample  shall  be  used 
to  inoculate  an  XLT4  agar  plate  and  a 
brilliant  green  novobiocin  agar  plate;  (3) 
change  the  requirement  to  "inoculate  at 
least  5  Salmonella-saspetA  colonies 
from  each  sample"  to  a  requirement  to 
inoculate  "up  to  5  Sdmonella-suspecX 
colonies."  and  (4)  add  a  requirement 
that  if.  after  24  hours,  no  Salmoaella- 
suspect  colonies  are  present,  the  plates 
will  be  incubated  for  an  additional  24 
hours. 

We  also  have  made  changes  to 
proposed  §  82.38.  which  deals  with 
cleaning  and  disinfection  of  Study  and 
SE-Poeitive  flodcs  and  houses,  to  specify 
that  manure  and  litter  removed  from 
houses  must  be  placed  in  an  isolated 
area  where  poultry  or  livestodE  will  not 
come  in  contact  with  the  manure  or 
litter.  We  propose  this  diange  to  ensure 
that  poultry  or  livestock  will  not  come 
in  contact  with  and  spread  SE 
organisms  that  may  be  present  in  the 
manure  and  litter. 


ExecntiTe  Order  12291  and  Ragvlatorr 
FlndbilityAct 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  would  have  an  efiiect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
causa  a  significant  adverse  effect  on 
competition,  employment,  investmont. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  an  alternative  to  the  provisions  of 
this  rule,  we  have  considered  taking  no 
action,  and  enforcing  the  current  SE 
regulations.  This  alternative  was 
rejected  in  favor  of  adopting  a  system  of 
testing  which  would  permit  a  more 
direct  and  efficient  evaluation  of  the 
actual  risk  presented  by  eggs  from  a 
flock  implicated  in  a  human  or  pouhiy 
SE  outbreak. 

The  provisions  of  this  rule  would  not 
have  significant  economic  impacts  on 
large  or  small  antitiee.  The  chief 
businaaaaa  affactad  would  be  a  small 


number  of  egg  production  flocks  that  are 
determined  to  be  In  Study  or  SE- 
Positive  status.  If  this  proposed  rule  is 
adopted,  these  flocks  would  continue  to 
suffer  the  economic  impacts  imposed  by 
the  final  rule  published  in  the  Federal 
Register  on  January  30, 1991  (56  FR 
3730-3743.  Docket  No.  90-134). 

There  are  two  provisions  of  that  final 
rule  that  would  continue  to  have 
economic  impacts  on  some  small 
entities  if  this  proposal  is  adopted:  (1) 
the  prohibition  on  interstate  movement 
of  hatching  eggs  and  newly-hatched 
chicks  unless  they  are  classified  "U.S. 
Sanitation  Monitored"  under  the  ^4PIP 
or  meet  a  State  plan  determined  to  be 
equivalent  by  the  Administrator  (the 
Certified  Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks),  and  (2) 
the  testing  requirements  and  restrictions 
on  interstate  movement  of  restricted 
articles. 

Breeders  affected  by  the  hatching  eggs 
and  newly-hatched  chicks  classification 
requirement  fall  into  two  groups; 
approximately  275  large  commercial 
breeders  (including  26  primary 
breeders)  of  egg-type  chickens  engaged 
in  interstate  movements,  and  a  larger 
number  (estimated  at  several  thousand) 
of  smaller  breeders,  most  of  which  are 
small  entities,  that  may  occasionally  or 
frequently  wish  to  sell  hatching  eggs 
and  newly-hatched  chicks  interstate. 

Almost  all  large  commercial  breeders 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  the  NPIP,  and 
these  breeders  should  feel  little  or  no 
additional  impact  from  the  regulations, 
since  they  are  already  meeting  its 
classification  requirements  by 
participating  in  this  program  of  the 
NPIP. 

Smaller  breeders  of  egg-production 
diickens  who  wish  to  engage  in 
interstate  sales  or  other  interstate 
distribution  of  hatching  eggs  and  newly- 
hatched  chicks  will  be  required  to 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  the  NPIP  or  a 
State  program  determined  to  be 
equivalent  by  the  Administrator,  at  an 
annual  cost  of  approximately  $750  per 
chicken  house.  In  some  cases,  this 
testing  cost  could  be  partially  or  wholly 
subsidized  by  State  governments  or  the 
Federal  government.  While  this  annual 
cost  could  be  a  significant  expense  for 
a  small  breeder,  the  data  available  to  us 
indicate  that  a  majority  of  small 
breeders  engaged  in  interstate 
movements  are  already  members  of  the 
NPIP  (»  a  State  program,  and  therefore 
are  already  bearing  the  cost.  Therefore, 
we  do  not  believe  this  requirement  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


UMI 


Egg  production  flocks  containing 
houses  that  are  identified  as  SE-Positive 
(Eggs)  or  SE-Posilive  (Environment)  will 
suffer  economic  impacts  as  a  result  of 
this  rule,  in  the  form  of  revenue  loss  due 
to  the  restrictions  on  interstate 
movement  of  chickens,  eggs  and  other 
articles  for  the  period  they  are 
restricted.  The  total  number  of  egg 
production  flocks  that  will  be  identified 
as  containing  SE-Positive  houses,  and 
the  number  of  these  which  are  small 
entities,  cannot  be  estimated  until  we 
acquire  further  data  on  the  extent  and 
rate  of  spread  of  SE  in  egg  production 
flocks.  In  1988. 40  egg  production  flocks 
were  implicated,  none  of  which  were 
small  entities.  However,  approximately 
93  percent  of  egg  production  flocks  are 
small  entities  (80,210  of  86,005 
producers  of  poultry  products  for  sale), 
and  it  is  likely  that  some  egg  production 
flocks  that  are  small  entities  will  be 
implicated  in  the  future. 

The  revenue  loss  will  depend  on  the 
length  of  time  the  flock  is  determined  to 
contain  an  SE-Positive  house,  the 
percentage  of  the  flock's  houses  that  are 
determined  to  be  SE-Positive  (eggs) 
versus  SE-Positive  (Environment),  the 
availability  of  interstate  markets  for 
pasteurized  and  boiled  eggs,  and  other 
variables.  Flocks  that  are  determined  to 
contain  a  large  percentage  of  SE-Positive 
(Eggs)  houses  could  sufl^er  severe 
financial  losses  during  the  period  of 
interstate  movement  restrictions.  It  is 
also  possible  that  flocks  identified  as 
.Study  Flocks,  or  flocks  that  formerly 
contained  SE-Positive  houses  and  were 
later  released  frtmi  that  status,  could 
suffer  indirect  economic  losses  caused 
by  adverse  publicity.  The  owners  of 
such  flocks  could  face  loss  of  markets  or 
reduced  prices  for  their  products,  even 
after  interstate  movement  restrictions  no 
longer  apply  to  the  flock.  However, 
some  producers  would  suffer  such 
indirect  economic  impacts  even  if  this 
rule  were  not  adoptea.  Flocks  are 
frequently  suspected  of  contamination 
by  Salmonella,  and  suffer  financial 
losses  as  a  result,  without  being 
formally  identified  as  suspect  by  a 
government  program. 

Based  on  tne  number  of  egg 
production  flocks  foimd  to  contain 
houses  infected  with  SE  over  the  past 
few  years,  we  estimate  that  on  the  order 
of  80  egg  production  Rocks  per  year  will 
be  determined  to  contain  SE-Positive 
(Eggs)  or  SE-Positive  (Environment) 
houses  and  will  thus  be  subjected  to 
interstate  movement  restrictions.  This 
number  is  less  than  0.1  percent  of  the 
total  number  of  egg  production  flocks 
that  are  also  small  entities.  Therefore, 
while  those  small  entities  that  are 
affected  may  suffer  significant  economic 
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impacts,  we  do  not  believe  the  total 
number  of  small  entities  affected  will  be 
substantial. 

For  flocks  and  houses  that  are  SE- 
Positive  (Eggs),  the  chief  economic 
impact  consists  of  revenue  loss  due  to 
the  prohibition  against  interstate  sale  of 
their  eggs  (except  for  breaking  and 
pasteurization)  for  the  period  they  are 
considered  to  be  SE-Positive  (Eggs).  For 
flocks  and  houses  that  are  SE-Positive 
(Environment),  there  would  be  lesser 
economic  impacts  associated  with 
restrictions  on  moving  articles  other 
than  eegs  interstate. 

For  tiocks  that  must  be  tested  under 
the  Salmonella  regulations,  there  is  no 
significant  difference  between  the  cost 
of  conducting  blood  and  organ  tests 
under  the  current  regulations  and  the 
cost  of  instead  conducting  egg  tests 
under  the  proposed  regulations.  Both 
the  current  and  the  proposed  test 
procedures  require  about  six  person- 
days  of  work  to  collect  and  process 
samples  up  to  the  point  where  the 
samples  are  submitted  to  a  laboratory 
for  bacteriological  culture.  The  current 
regulations  result  in  60  organ  samples 
from  each  house  being  cultured,  and  the 
proposed  regulations  would  result  in  50 
pooled  egg  samples  being  cultured.  The 
costs  of  culturing  an  organ  sample  or  an 
egg  sample  in  a  lab  are  similar,  so  the 
smaller  number  of  egg  samples  tested 
means  a  smaller  total  laboratory  test  cost 
for  each  house  tested  if  egg  tests  are 
used.  However,  since  the  major  cost  for 
both  blood/organ  tests  and  egg  tests  lies 
in  the  six  person-days  spent  collecting 
and  processing  samples  before  they  get 
to  the  lab,  switching  to  egg  tests  would 
reduce  total  sample  collection  and 
testing  costs  by  no  more  than  a  few 
percent. 

The  proposed  use  of  egg  tests  would 
allow  flocks  that  test  negative  on  the  egg 
tests  to  continue  to  sell  eggs  without 
restriction.  Under  the  current 
regulations,  some  of  these  flocks  would 
probably  be  restricted  to  selling  their 
eggs  to  breaker  plants  for  pasteurization 
or  hard  cooking,  due  to  positive  organ 
tests.  The  price  paid  for  breaker  eggs 
varies  widely  from  place  to  place  and 
over  time,  and  on  occasion  the  price  for 
breaker  eggs  even  exceeds  the  price  for 
fresh  shell  eggs.  However,  long-term 
nationwide  price  data  indicate  that 
breaker  plants  pay  an  average  of  5  to  10 
cents  per  dozen  less  for  eggs  than  other 
markets  pay.  Using  egg  tests  would 
allow  flocks  whose  eggs  test  negative  to 
forego  egg  sale  restrictions  that  would 
otherwise  be  applied  to  them  based  on 
positive  organ  tests,  and  that  would 
have  significant  costs  for  them. 

We  estimated  above  that  on  the  order 
of  80  flocks  or  houses  per  year  might 


have  their  egg  sales  restricted.  For  a 
tvpical  flock,  this  might  mean  800,000 
dozen  eggs  sold  at  an  unrestricted  price 
5  to  10  cents  higher  than  the  restricted 
price,  or  increased  revenue  of  $40,000  to 
$80,000  per  flock.  We  do  not  have 
reliable  data  yet  on  the  number  of  flocks 
that  might  have  egg  sales  restricted 
tuider  the  current  regulations  but  would 
be  allowed  unrestricted  egg  sales  under 
the  proposed  regulations.  Based  on  the 
limited  data  available  from  flocks  that 
have  been  subjected  to  both  organ  and 
egg  tests,  we  estimate  that  up  to  half  of 
the  flocks  or  houses  that  would  have 
been  restricted  under  the  current 
regulations  would  not  have  egg  sales 
restricted  if  the  proposed  egg  tests  are 
used.  Under  this  assumption,  the 
maximum  savings  would  be  on  the 
order  of  $1.6  million  to  $3.2  million  per 
vear  for  40  flocks  that  would  otherwise 
have  egg  sales  restricted. 

The  proposal  to  use  egg  tests  would 
cause  a  very  small,  probably  negligible 
increase  in  the  risk  that  humans  could 
become  sick  by  consuming  SE- 
contaminated  eggs  from  a  flock  tested 
under  the  regulations.  The  current 
regulations  restrict  egg  sales  when  the 
organs  of  chickens  test  positive, 
theoretically  controlling  any  risk  that 
SE-contaminated  eggs  could  be  laid  in 
that  flock  throughout  its  production 
cycle.  Since  the  proposed  regulations  do 
not  attempt  to  restrict  egg  sales  based  on 
organ  tests,  there  is  a  small  theoretical 
risk  that  a  flock  could  contain  infected 
chickens  that  produce  contaminated 
eggs  only  outside  the  time  period 
covered  by  the  four  consecutive  egg 
testing  periods.  We  estimate  a 
probability  of  less  than  1  in  10,000  that 
this  could  occur. 

The  proposal  would  also  allow 
restricted  eggs  to  be  sold  for  hard 
cooking  at  facilities  that  operate  under 
Agricultural  Marketing  Service  (AMS) 
supervision,  but  are  not  egg  products 
plants  formally  approved  under  AMS 
regulations  in  7  CFR  part  59.  Such  hard 
cooking  facilities  would  incur  expenses 
equivalent  to  those  borne  by  formally 
approved  egg  products  plants  during  the 
periods  they  actually  hard  cook  eggs 
imder  the  proposed  regulations,  because 
they  would  have  to  pay  for  inspectors  to 
be  present  during  arrival  of  restricted 
eggs  and  their  hard  cooking,  and  would 
have  to  maintain  records  and  meet  other 
AMS  requirements.  However,  for  a 
facility  that  only  hard  cooks  eggs  under 
the  proposed  regulations  on  an 
intermittent  basis,  costs  associated  with 
AMS  supervision  would  be 
proportionally  less  (i.e.,  proportional  to 
the  percentage  of  time  the  facility 

i>rocess  restricted  eggfs)  than  the  costs 
ncurred  by  an  egg  products  plant  that 


continuously  operates  under  7  CFR  part 
59. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  oo 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

Tliis  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  %irith  this 
rule  will  be  preempted;  (2)  No 
retroactive  effect  wrill  be  given  to  this 
rule;  and  (3)  Administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reductioo  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  SubiecU  in  9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  82,  Subpart 
B,  would  be  revised  to  read  as  follows: 
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PART  U— EXOTIC  NEWCASTLE 
DISEASE  M  ALL  BIRDS  AND 
POULTRY;  PSITTACOSIS  AND 
ORNfTHOSIS  M  POULTRY;  CHICKEN 
DISEASE  CAUSED  BY  SALMONELLA 
ENTERITIDIS  SEROTYPE  ENTERITIOIS 


S«c 

82.30  Dsfinitiont. 

82.31  Applicability. 

82.32  Identification  of  Study  Flocks.  SE- 
Positive  Flocks,  and  SB-Poaitiva  Houses. 

82.33  Release  firom  Study  Flock.  SE-Positive 
Flock,  and  SE-Fositiva  House  status; 
post-release  sanipling  and  testing. 

82.34  Interstate  movement  of  articles  from 
SE-Positive  Houses  and  SE-Poaitive 
Flocks. 

82.35  Interstate  movement  of  hatching  eggs, 
newly-hatched  chicks,  and  pullets. 

82.36  Issuance  of  permits. 

82.37  Denial  and  withdrawal  of  permits. 

82.38  Cleaning,  washing,  and  disinfection  of 
depopulated  SE-Po«itive  Houses  and  SE- 
Poeitive  Flocks. 

82.39  Approval  of  authorized  laboratories. 

AnllMrity:  21  U.S.C  111-113, 115. 117. 
120. 123-126. 134a.  134b.  134f:  7  CFR  2.17. 
2.51.  and  371.2(d). 

Subpart  B— CMcfcsn  D<«mm  Caused 
by  Salmonella  enterttldte  Serotype 
enterttidia 


f  12.30 

As  used  in  connection  %vith  this 

subpart,  the  following  terms  shall  have 
the  meaning  set  forth  in  this  section. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  individual  authorized  to 
act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Senice  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Authorized  labotatory.  A  laboratory 
approved  to  conduct  tests  for     i 
Salmonella  enteritidis  serotype  j 
enteritidis  in  accordance  with  §  82.39  of 
this  subpart. 

Certified  Salmonella  enteritidis 
serotype  enteritidis  Tested  Free  Flocks. 
Egg-type  chicken  breeding  flocks  that 
are  classified  "U.S.  Sanitation 
Monitored"  under  the  National  Poultry 
Improvement  Plan  (NPIP).  or  meet  the 
requirements  of  a  State  classification 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  NPIP,  in  accordance 
with  S  145.23(d)  of  this  chapter,  i 

Egg  production  flock.  A  flock  j 
maintained  for  the  purpose  of  producing 
eggs  for  human  consumption. 

Federal  representative.  An  individual 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 


Flock.  All  of  the  poultry  on  one 
premises. 

Hatching  eggs.  Eggs  in  which  young 
chickens  are  allowed  to  develop. 

Internal  organs.  All  internal  organs 
except  for  the  lungs  and  organs  of  the 
gastrointestinal  tract. 

Interstate.  From  one  State  into  or 
through  any  other  State. 

Move  (moving,  moved,  movement). 
Shipped,  offered  for  shipment  to  a 
common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Multiplier  breeding  flock.  A  flock  that 
is  intended  for  the  production  of 
hatching  eggs  used  for  the  purpose  of 
producing  progeny  for  commercial  egg 
production. 

Newly-hatched  chicks.  Chicks  that 
have  not  been  fed  or  watered  for  the  first 
time. 

Poultry.  Chickens  of  all  ages, 
including  eggs  for  hatching. 

Poultry  house.  A  building  or  other 
structure  used  to  house  pouhry. 

Primary  breeding  flocK.  A  flock 
composed  of  one  or  more  generations 
that  is  maintained  for  the  purpose  of 
establishing  or  continuing  multiplier 
breeding  flocks  for  the  ultimate  purpose 
of  commercial  egg  production. 

Pullet.  A  young  chicken,  from  the 
time  it  is  hatched  until  the  time  it  is  old 
enough  to  be  an  effective  layer. 

Separate  poultry  house.  A  poultry 
house  that  has  been  evaluated  by  a 
Federal  or  State  representative  and 
found  to  have  biosecurity  to  prevent  the 
transmission  of  communicable  disease 
to  other  poultry  houses.  Biosecurity 
means  that  flock  management 
procedures  are  in  place  to  ensure  that 
there  is  minimal  contact  between 
poultry  houses  through  exposure  to 
chickens,  feed,  water,  manure, 
equipment,  rodents,  or  personnel  from 
other  poultry  houses,  and  that  an 
effective  rodent  control  program  is  being 
carried  out.  No  poultry  house  that  had 
positive  results  for  its  most  recent 
rodent  tests  conducted  in  accordance 
with  §  82.32  shall  be  classified  as  a 
separate  poultry  house,  unless  an 
adequate  rodent  control  program  is  in 
operation. 

SE-Positive  Flock  (Eggs).  A  flock  that 
does  not  contain  separate  poultry 
houses  as  defined  by  this  section,  and 
in  which  any  egg  sample  has  tested 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
the  egg  tests  of  §  82.32(c)  and  (d)(3). 

SE-Positive  Flock  (Environment).  A 
flock  that  does  not  contain  separate 
poultry  houses  as  defined  by  this 
section,  and  in  which  any  manure  or  egg 


transport  machinery  samples  have 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
§§e2.32(b)  and  (d)(1). 

SE-Positive  House  (Eggs).  A  poultry 
house  in  which  any  egg  sample  has 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
the  ega  tests  of  §  §  82.32(c)  and  (d)(3). 

SE-rositive  House  (Environment).  A 
poultry  house  in  which  any  manure  or 
egg  transport  machinery  samples  have 
tested  positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
§§B2.32(b)  and  (d)(1). 

State.  Any  State,  the  District  of 
Columbia,  Guam,  the  Northern  Mariana 
Islands,  Puerto  Rico,  the  Virgin  Islands 
of  the  United  States,  and  any  other 
territory  or  possession  of  the  United 
States. 

State  representative.  An  individual 
employed  in  animal  health  work  and 
authorized  by  a  State  or  political 
subdivision  of  a  State  to  perform  the 
tasks  required  by  this  subpart. 

Study  Flock.  A  flock  determined  in 
accordance  with  §  82.32(a)  to  be  a  Study 
Flock,  based  on  a  determination  by  a 
Federal  representative  or  State 
representative  through  epidemiologic 
investigation  that  the  flock  is  a  probable 
source  of  disease  in  an  outbreak  of 
disease  in  poultry  or  humans  caused  by 
Salmonella  enteritidis  serotype 
enteritidis, 

S  82.31    ApplicabiUty. 

The  regulations  in  this  subpart  apply 
only  to  primary  and  multiplier  breeding 
flocks  used  for  the  purpose  of  producing 
progeny  for  commercial  egg  production, 
and  to  egg  production  flocks  used  for 
the  purpose  of  producing  table  eggs  for 
sale  or  other  distribution  in  interstate 
commerce  or  for  export. 

182.32    identification  of  Study  Flocks,  SE- 
Positive  Flocks,  end  SC-Poeltive  Houeee. 

Only  a  Federal  or  State 
representative!  may  make  a 
determination  in  accordance  with  this 
subpart  that  an  egg  production  flock  is 
a  Study  Flock  or  an  SE-Positive  Flock.. 
or  that  a  poultry  house  is  an  SE-Positive 
Hou5w.  The  Federal  or  State 
representative  shall  also  determine 
which  subunits  of  a  flock  meet  the 
definition  of  a  separate  poultry  house  in 
§  82.30  of  this  subpart.  Immediately 
after  a  Study  Flock.  SE-Posltive  Flock, 
or  SE-Positive  House  is  identified,  a 
Federal  or  State  representative  shall 
notify  in  writing  the  person  in  control 


>  The  locatian  of  Federal  or  Stale  repfesentatives 
may  be  oliUined  liy  writing  to  the  Administrator, 
c/o  Sheep,  Gael,  Equine,  and  Poultry  Diseases  Staff, 
VS.  APHIS,  USOA.  Federal  BuUding.  6S0S  BeicreM 
Road.  HyallsTille.  MD  20782. 
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of  the  flock  that  his  or  her  flock  has 
been  determined  to  be  a  Study  Flock  or 
SE-Positive  Flock,  or  that  specifled 
poultry  houses  in  the  flock  have  been 
determined  to  be  SE-Poeitive  Houses.  At 
any  time  after  the  notiflcation,  the 
person  in  control  of  the  flock  or  house, 
upon  request  of  a  Federal  or  State 
representative,  shall  make  available  for 
review  and  copying  all  records 
maintained  in  accordance  with  7  CFR 
59.2002  and  all  other  records  of  the 
shipment  of  poultry  and  poultry 
products  to  and  from  the  flock. 

(a)  Study  Flocks.  An  egg  production 
flock  shall  be  determined  to  be  a  Study 
Flock  when: 

(1)  The  Administrator  determines  that 
the  flock  has  been  implicated  as  the 
probable  source  of  disease  in  an 
outbreak  of  disease  in  humans  or 
poultry  cau-sed  by  Salmonella  enteritidis 
serotype  enteritidis.  The  Administrator 
shall  make  such  a  determination  alter  he 
or  she  determines  that: 

(i)  Laboratory  reports  from  Federal  or 
State  health  agencies  identify  the  cause 
of  the  outbreak  as  Salmonella  enteritidis 
serotype  enteritidis; 

(ii)  There  is  a  signiflcant 
epidemiologic  association  showing  that 
eggs  were  the  most  probable  soiuce  of 
the  Salmonella  enteritidis  serotype 
enteritidis  organisms  that  caused  the 
outbreak;  and 

(iii)  Shipping  records  or  other 
evidence  reveal  that  a  flock  was  a 
probable  source  of  the  eggs.  If  the 
shipping  records  or  other  evidence 
identify  more  than  one  flock  as  a 
probable  sovirce  of  the  eggs,  the 
Administrator  may  classify  all  such 
flocks  as  study  flocks;  provided:  that 

(iv)  No  flock  will  be  determined  to  be 
a  Study  Flock  if  the  flock  is 
participating  in  a  voluntary  testing  and 
control  program  for  Salmonella 
enteritidis  serotype  enteritidis  that  the 
Administrator  has  determined  imposes 
testing  and  interstate  movement 
restrictions  identical  or  equivalent  to 
those  required  by  this  subpart.  Testing 
requirements  will  be  deemed  equivalent 
to  those  required  by  this  subpart  if  the 
Administrator  reviews  scientific  studies 
of  the  efTectivenes  of  the  tests  in 
identifying  Salmonella  enteritidis 
serotype  enteritidis  and  finds  that  the 
reliability  of  the  proposed  tests  meets  or 


2  In  accordance  with  7  CFR  59.200,  penoiu 
engaged  in  the  bucineM  of  transporting,  shipping, 
receiving,  holding,  or  handling  eggs  or  egg  products 
in  commerce  shall  maintain  records  for  2  years 
showing  the  receipt,  deiiTery,  sale,  movanMol,  and 
dispositioD  of  all  eggs  and  egg  products  hudlad  by 
them,  and  shall,  upon  the  requeat  ofan  authoritad 
representative  of  tlie  Secretary,  parmit  the 
representative,  at  reasonable  liinea,  to  have  access 
to  and  to  copy  all  mch  raoonb. 


exceeds  the  reliability  of  the  tests 
required  by  this  subpart. 

(d)  SE-Positive  Houses  (Environment) 
and  SE-Positive  Flocks  (Environment).  A 
separate  poultry  house  in  a  Study  Flock 
shall  be  determined  to  be  an  SE-Positive 
House  (Environment)  if  manure  and  egg 
transport  machinery  samples  from  the 
house  are  collected  and  tested  in 
accordance  with  this  paragraph,  and  one 
or  more  of  the  samples  from  the  house 
tests  positive  for  Salmonella  enteritidis 
serotype  enteritidis.  The  entire  flock 
shall  be  determined  to  be  an  SE-Positive 
Flock  (Environment)  if  the  flock  does 
not  contain  separate  poultry  houses  as 
defined  in  $  82.30,  and  if  manure  and 
egg  transport  machinery  sarnples  from 
any  poultry  house  in  the  flock  test 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
this  paragraph.  If  a  Federal 
representative  determines  on  the  basis 
of  epidemiologic  investigation  that  any 
flock  is  a  probable  source  of  disease  in 
two  or  more  outbreaks  of  disease  in 
humans  caused  by  Salmonella 
enteritidis  serotype  enteritidis,  that  flock 
shall  be  determined  to  be  an  SE-Positive 
Flock  (Environment);  however,  such 
flocks  shall  have  manure  and  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  vdth 
paragraphs  (b)(1)  and  (d)  of  this  section, 
and  any  separate  poultry  houses  from 
such  flock  that  test  negative  in 
accordance  with  paragraph  (d)  of  this 
section  shall  be  released  fit>m  SE- 
Positive  House  (Environment)  status.  A 
Study  Flock  shall  be  determined  to  be 
in  SE-Positive  (Environment)  status  if 
the  person  in  control  of  the  flock  has 
refused  to  schedule  collection  of 
samples  in  accordance  with  paragraph 
(b)(1)  of  this  section  within  48  hours  of 
the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  or  State  representative  that  the 
flock  was  determined  to  be  a  Study 
Flock,  or  if  the  actions  of  the  person  in 
control  of  the  flock  prevent  completion 
of  collection  of  samples  within  IS  days 
of  the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  or  State  representative  that  the 
flock  was  determined  to  be  a  Study 
Flock. 

(1)  Sample  collection.  A  Federal 
representative  or  State  representative 
shall  initiate  testing  of  each  Study  Flock 
by  collecting  the  following  samples  for 
testing: 

(i)  Manure  sample  collection.  A 
Federal  representative  or  State 
representative  shall  collect  manure 
samples  from  each  row  of  cages,  or  from 
the  floor  area  if  there  are  no  cages,  using 
a  sterile  4*inch  by  4-inch  gauze  sponge 
premoistened  with  double  strength  skim 


milk  or  canned  skim  milk  for  each 
sample.  The  manure  samples  shall  be 
collected  by  fastening  the  gauze  sponges 
to  the  scraper  frame  and  numing  the 
scraper  the  full  length  of  the  row  of 
cages,  if  a  manure  scraper  is  used  on  the 
row;  otherwise,  the  manure  sample  shall 
be  collected  by  dragging  the  swab  along 
the  manure  pile  beneath  the  cages,  or 
once  along  the  full  length  of  the  floor  if 
there  are  no  cages.  The  gauze  sponges 
used  to  collect  manure  samples  from 
each  bank  of  cages  shall  be  placed  in  an 
18-ounce  whirl-pak  plastic  bag 
containing  double  strength  skim  milk  or 
canned  skim  milk,  and  the  bag  shall  be 
marked  with  the  location  of  the  bank  or 
floor  area  from  which  the  sample  is 
taken. 

(ii)  Eag  transport  machinery  samples. 
The  Federal  representative  or  State 
representative  shall  collect  one  egg 
transport  machinery  sample  from  each 
row  of  cages  by  vigorously  wiping  the 
egg  transport  belt  and  egg  escalator, 
using  a  sterile  4-inch  by  4-inch  gauze 
sponge  for  each  sample.  The  gauze 
sponge  used  to  collect  egg  transport 
machinery  samples  from  each  row  shall 
be  placed  in  an  18-ounce  whirl-pak 
plastic  bag  containing  double  strensth 
skim  milk  or  canned  skim  milk,  and  the 
bag  shall  be  marked  with  the  location  of 
the  row  from  which  the  sample  is  taken. 

(iii)  Rodent  sample  collection.  At  the 
time  that  manure  or  egg  transport 
machinery  samples  are  collected  in 
accordance  with  §  82.32(b)(1)  and  tested 
in  accordance  with  $  82.32(d),  a  Federal 
representative  or  State  representative 
shall  place  12  repeating  metal  rodent 
traps  baited  with  chicken  feed  in  each 
poultry  house.  The  traps  shall  be  placed 
in  any  areas  showing  visible  signs  of      * 
rodent  activity  or  rodent  travel.  A 
Federal  representative  or  State 
representative  shall  check  the  traps  at 
24  to  48  hour  intervals  during  the 
period  that  sample  collection  is 
underway,  and  shall  collect  all  rodents 
trapped,  euthanize  them,  and  submit 
them  to  a  laboratory  authorized  in 
accordance  with  §  82.39  for  testing.  A 
Federal  representative  or  State 
representative  shall  clean  and  sanitize 
the  traps  between  uses. 

(iv)  Egg  sample  collection.  A  Federal 
representative  or  State  representative 
shall  randomly  collect  a  total  of  1,000 
eggs  from  each  egg  layer  house,  or  the 
total  daily  production  of  the  house  if  the 
daily  egg  production  totals  less  than 
1,000.  In  order  to  acquire  a 
representative  sample,  an  equal 
proportion  of  eggs  will  be  sampled  at 
random  from  each  bank  in  the  poultry 
house.  No  cracked  or  dirty  eggs  shall  be 
collected.  Any  visible  adherent  material 
shall  be  removed  from  the  shell  stirface 
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and  the  eggs  disinfected,  either  by  a  5 
second  dip  in  boiling  vrater.  or  with  a 
3:1  solution  consisting  of  3  parts  70% 
alcohol  (ethyl  or  isopropyl)  to  1  part 
10%  iodine  (Lugol's).  Tlie  eggs  will  then 
be  allowed  to  air  dry.  Eggs  with 
chipped,  cracked,  or  broken  shells  shall 
not  be  included  in  a  sample.  Each 
sample  shall  consist  of  20  eggs  cracked 
aseptically  into  a  sterile  whirl-pak  bag. 
for  a  total  of  50  samples  per  house. 
While  cracking  the  eggs,  the  Federal  or 
State  representative  must  wear  sterile 
gloves,  which  must  be  changed  between 
samples. 

(c)  SE-Positive  Houses  (Eggs)  and  SE- 
Positive  Flocks  (Ems).  (1)  A  separate 
poultry  house  shall  be  determined  to  be 
an  SE-Positive  House  fEggs)  if  the  house 
is  tested  in  accordance  with  this 
paragraph  and  Salmonella  enteritidis  . 
serotype  enteritidis  is  recovered  from 
the  eggs  of  one  or  more  chickens  in  the 
house.  A  flock  that  does  not  contain 
separate  poultry  houses  as  defined  in 
§  82.30  shall  be  determined  to  be  an  SE- 
Positive  Flock  (Eggs)  if  the  flock  is 
tested  in  accordance  with  this  paragraph 
and  Salmonella  enteritidis  serotype 
enteritidis  is  recovered  from  the  eggs  of 
one  or  more  chickens  in  the  flock. 

(2)  If  Salmonella  enteritidis  serotype 
enteritidis  is  not  recovered  from  the 
eggs,  a  second,  third,  and  fourth  set  of 
egg  samples  from  poultry  in  that  house 
or  flock  shall  be  collected  and  tested  in 
accordance  with  this  paragraph  at  14 
day  intervals  beginning  14  days  after  the 
date  the  first  eeg  samples  are  collected. 

(3)  If  none  oFQiese  four  tests  yield 
positive  results  for  SE,  the  flock  or 
house  shall  remain  in  SE-Positive 
(Environment)  status,  and  a  random 
sample  of  1,000  eggs  from  each  house 
shall  be  collected  every  3  months  for  the 
life  of  the  flock  and  tested  in  accordance 
with  this  paragraph.  If  any  such  egg 
tests  yield  positive  results  for 
Salmonella  enteritidis  serotype 
enteritidis  the  house  or  flock  shall  be 
reclassified  as  SE-Positive  (Eggs)  status, 
and  interstate  movement  restrictions  on 
eggs  from  the  flock  or  house  shall  be 
applied  in  accordance  with  §  82.34. 

(4)  An  SE-Positive  (Environment) 
House  or  Flock  shall  be  determined  to 
be  in  SE-Positive  (Eggs)  status  if  the 
person  in  control  of  the  flock  has 
refused  to  schedule  collection  of 
samples  in  accordance  with  paragraph 
(b)(1)  of  this  section  within  48  hours  of 
the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  ot  State  representative  that  the 
flock  was  determined  to  be  SE-Positive 
(Environment),  or  if  the  actions  of  the 
person  in  control  of  the  flock  prevent 
completion  of  collection  of  samples 
within  15  days  of  the  time  the  person  in 
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control  of  the  flock  was  notified  in 
writing  by  a  Federal  or  State 
representative  that  the  flock  was 
determined  to  be  SE-Positive 
(Environment). 

(d)  Test  methods  for  samples. 
Manure,  egg  transport  machinery. 
rodent,  and  egg  samples  shall  be  sent  for 
testing  to  an  authorized  laboratory, 
where  they  shall  be  cultured  for 
isolation  and  identification  of 
Salmonella  enteritidis  serotype 
enteritidis  as  follows: 

(1)  Manure  and  egg  transport 
machinery  sample  testing.  Each  sample 
shall  be  placed  in  approximately  10 
times  its  volume  of  Hajna  tetrathionate 
or  tetrathionate-brilliant  green  selective 
enrichment  broth,  and  incubated  at  41°C 
for  24  hours.  Each  sample  shall  be  used 
to  inoculate  an  XLT4  agar  plate  and  a 
brilliant  green  novobiocin  agar  plate, 
and  incubated  at  41<*C  for  24  hours.  Up 
to  five  Salmonella-suspect  colonies 
frt)m  each  sample  shall  be  inoculated  in 
triple-sugar  iron  (TSI)  and  lysine-iron 
(U)  media,  and  incubated  at  41**C  for  24 
hours.  If  after  24  hours  no  Salmonella- 
suspect  colonies  are  present,  the  plates 
shall  be  incubated  for  an  additional  24 
hours.  Cultures  showing  typical 
reactions  on  TSI  or  LI  or  both  shall  be 
screened  with  Group  D  antiserum.  All 
Group  D  isolates  shall  be  sent  to  \he 
National  Veterinary  Services 
Laboratories  for  further  characterization. 

(2)  Rodent  sample  testing.  Internal 
organs,  and  a  portion  of  the  intestinal 
tract,  shall  be  aseptically  collected  from 
each  rodent  submitted.  A  sample  will 
consist  of  the  liver,  spleen,  and 
intestinal  tissues  collected  from  one  or 
more  rodents,  in  pool  sizes  up  to  five 
rodents  per  pool.  Each  sample  shall  be 
placed  in  approximately  10  times  its 
volume  of  Hajna  tetrathionate  or 
tetrathionate-brilliant  green  selective 
enrichment  broth,  and  incubated  at  41'*C 
for  24  hours.  Each  sample  shall  be  used 
to  inoculate  two  different  selective 
media  agar  plates  (consult  ^JVSL  for 
recommended  media)  and  incubated  at 
37»C  for  24  hours.  Up  to  five 
Salmonella-suspect  colonies  from  each 
sample  shall  be  inoculated  in  TSI  and 
LI  media,  and  incubated  at  37°C  for  24 
hours.  If  after  24  hours  no  Salmonella- 
susf>ect  colonies  are  present,  the  plates 
shall  be  incubated  for  an  additional  24 
hours.  Cultures  showing  typical 
reactions  on  TSI  or  LI  or  both  shall  be 
screened  with  Group  D  antisera.  All 
Group  D  isolates  shall  be  sent  to  the 
National  Veterinary  Services 
Laboratories  for  species  identification. 

(3)  Egg  sample  testing.  Each  sample 
shall  be  thoroughly  mixed  by  hand,  or 
using  a  stomacher,  until  all  yolks  are 
completely  mixed  with  the  albumen. 


Samples  shall  then  be  held  at  room 
temperature  (68-75''F)  for  at  least  72 
hours.  Each  sample  shall  be  used  to 
inoculate  two  selective  differential 
media  plates  (for  example,  brilliant 
green  (BG)  and  xylose-lysine- 
deoxycholate  (XLD)  plates).  Plates  shall 
be  incubated  at  37X  and  observed  for 
salmonellae-like  colonies  for  up  to  42 
hours.  If  initial  inoculum  is  heavily 
contaminated,  selectively  enrich 
samples  in  Hajna  tetrathionate  or 
tetrathionate-brilliant  green  broth  or 
subculture  to  xylose-lysine-tergitol-4 
(XLT4)  or  brilliant  green  with 
novobiocin  (BGN).  If  salmonella-like 
colonies  are  present  in  a  sample,  three 
such  colonies  shall  be  characterized  by 
inoculating  each  into  triple  sugar  iron 
(TSI)  and  lysine  iron  (LI)  agar,  and  by 
subculturing  each  to  nonselective 
medium  and  serogrouping  with  group 
specific  antisera.  Additional  testing  is 
optional.  Those  colonies  that  are 
biochemically  and  serologically 
characterized  as  salmonellae  shall  be 
sent  to  NVSL  for  serotyping. 

(e)  Continued  egg  testing  of  SE- 
Positive  Houses  (Eggs)  and  SE-Positive 
Flocks  (Eggs).  The  owner  of  an  SE- 
Positive  House  (Eggs)  or  an  SE-Positive 
Flock  (Eggs)  may  request  a  Federal  or 
State  representative  to  continue  testing 
the  eggs  of  the  house  or  flock  after  the 
house  or  flock  is  placed  in  SE-Positive 
^ggs)  status.  Any  such  egg  testing  will 
be  conducted  in  accordance  with 
§§82.32(b)(l)(iv)  and  (d)(3),  at  14  day 
intervals,  until  the  owner  requests  the 
tests  be  discontinued  or  until  the  house 
or  flock  is  reclassified  to  SE-Positive 
(Environment)  status  in  accordance  with 
§  82.33(c)(2). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0581-0113.) 

f  82.33    Release  from  Study  Fk>ck.  SE- 
Positive  Floclc,  and  SE-Positive  House 
status;  post  rsissss  sampling  snd  testing. 

(a)  Release  from  Study  Flock  status.  A 
flock  shall  be  released  from  Study  Flock 
status  after  a  Federal  or  State 
representative  determines  that  manure 
and  egg  transport  machinery  samples 
have  been  collected  from  the  flock  and 
tested  in  accordance  with  S  §  82.32(b)(1) 
and  (d)(1).  with  no  recovery  of 
Salmonella  enteritidis  serotype 
enteritidis,  or  determines  that  the  flock 
has  been  depopulated  (either  prior  to  or 
after  any  testing  in  accordance  with  this 
subpart),  and  its  houses  have  been 
cleaned,  washed,  and  disinfected  in 
accordance  with  §82.38  of  this  subpart. 

(b)  Release  from  SE-Positive  House 
(Environment)  or  SE-Positive  Flock 
(Environment)  status.  A  Federal  or  State 
representative  shall  determine  that  a 
separate  poultry  house  is  no  longer  an 
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SE-Positive  Houm  (Environment),  or 
that  a  flock  is  no  longor  an  SE-Positive 
Flock  (Environment),  and  shall  notify  in 
writing  the  person  in  control  of  the 
house  or  flock  of  that  determination, 
after  determining  that  the  house  or  flock 
has  been  depopulated,  cleaned,  washed, 
and  disinfected  in  accordance  with 
§82.38  of  this  subpart. 

(c)  Release  from  SE-Positive  House 
(Eggs)  or  SE-PosiUve  Flock  (Eggs)  status. 

U)  A  Federal  or  State  representative 
shall  determine  that  a  house  or  flock  is 
no  longer  an  SE-Positive  House  (Eggs)  or 
an  SE-Positive  Flock  (Eggs),  and  shall 
notify  in  writing  the  person  in  control 
of  the  house  or  flock  of  that 
determination,  after  determining  that 
the  house  or  flock  has  been  depopulated 
and  cleaned,  washed,  and  disinfected  in 
accordance  with  §  82.38  of  this  subpart. 

(2)  Reclassification  to  SE-Positive 
House  (Environment)  or  SE-Positive 
Flock  (Environment)  status.  An  SE- 
Positive  House  (Eggs)  or  an  SE-Positive 
Flock  (Eggs)  that  undergoes  four 
consecutive  sets  of  egg  tests  with 
negative  results  in  accordance  with 
§  82.32(e)  will  be  reclassified  as  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (Environment). 

(d)  Post-release  sampling  and  testing. 
For  18  months  following  the 
repopulation  of  a  flock  or  house 
released  from  SE^'ositive  (Environment) 
or  SE-Positive  (Eggs)  status  due  to 
depopulation,  cleaning,  washing,  and 
disinfaction  pursuant  to  paragraphs  (b) 
or  (c)  of  this  section  and  $  82.38,  the 
Administrator  may  make  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  house  as  he  or  she 
determines  to  be  necessary  to  ensure 
that  the  house  or  flock  is  nee  of 
Salmonella  enteritidis  serotype 
enteritidis;  provided:  that  sudi  sample 
collection  and  testing  will  not  be 
performed  if  the  flock  or  house  is 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to 
control  Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  $  §  82.32(b)(1)  and  (d)(1) 
test  positive  for  Salmonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  which  the  sample  was  taken  shall 
be  placed  in  SE-Positive  (Environment) 
status.  If  one  or  more  egg  samples 
collected  and  tested  in  accordance  with 
the  provisions  of  §  §  82.32(c)  and  (d)(3) 
test  positive  for  Salmonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  which  the  sample  was  taken  shall 
be  placed  in  SE-Positive  (Eggs)  status.  If 
the  person  in  control  of  the  flock  or 
poultry  house  has  refused  to  sdiedule 
sample  collection  vdthin  48  hours  of  the 


time  a  Federal  or  State  representative 
requests  such  sample  collection,  or  has 
refused  to  allow  completion  of  sample 
collection  according  to  the  schedule  set 
by  the  Federal  or  State  representative, 
the  flock  or  poultry  house  shall  be 
placed  in  SE-Positive  (Environment) 
status. 

182,34    Intirstale  movement  of  articies 
from  SE-PoeMve  Houeea  and  SE-PoeMve 
nocks. 

Eggs,  live  chickens,  cages,  coops, 
containers,  troughs,  and  other 
equipment,  and  manure  may  be  moved 
interstate  from  an  SE-Positive  Hoiise  or 
SE-Positive  Flock  only  in  accordance 
with  this  section.  These  articles  may  be 
moved  interstate  from  a  Study  Flock 
without  restriction  by  this  section. 

(a)  Eggs  from  an  SE-Positrve  House 
(Environment)  or  an  SE-Positive  Flock 
(Environment).  (1)  Eggs  from  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (Environment)  that  has 
completed  four  sets  of  egg  tests  in 
accordance  vrith  §  82.32(c)  with 
negative  results  may  be  moved  interstate 
without  restriction  by  this  section.  Until 
the  SE-Positive  House  (Environment)  or 
an  SE-Positive  Flock  (Environment)  has 
completed  four  sets  of  egg  tests  in 
accordance  with  $  82.32(c),  interstate 
movement  of  eggs  from  the  house  or 
flock  will  be  restricted  in  accordance 
with  paragraph  (a)(2)  of  this  section. 

(2)  Eggs  from  an  SE-Positive  House 
(Environment)  or  an  SE-Positive  Flock 
(Environment)  that  has  completed  at 
least  one  set  of  egg  tests  in  accordance 
with  §  82.32(c)  with  negative  results 
may  be  moved  interstate  without 
restiiction,  pending  completion  of  the 
remaining  three  sets  of  egg  tests.  Until 
the  flrst  of  the  four  sets  of  egg  tests  are 
completed  in  accordance  with  S  82.32(c) 
with  negative  results,  eggs  from  an  SE- 
Positive  House  (Environment)  or  an  SE- 
Positive  Flock  (Environment)  may  be 
moved  interstate  only  under  the 
following  conditions.  Eggs  that  are 
crushed  and  denatured  or  otherwise 
denatured  to  deter  their  use  as  human 
food  in  accordance  with  7  CFR  part  59 
may  be  moved  interstate  without  further 
restriction  imder  this  subpart:  except 
that,  if  the  restricted  eggs  are  destined 
for  use  as  a  protein  or  mineral 
supplement  in  animal  feed,  the  eggs 
may  be  moved  interstate  only  for 
pasteurization.  Other  eggs  may  be 
moved  interstate  only  for  pasteurization 
at  an  egg  products  plant  operating  under 
the  mandatory  egg  products  inspection 
program  administered  by  the 
Agricultural  Marketing  Service  in 
accordance  with  7  CFR  part  59.  or  for 
hard  cooking  (cooked  until  the  yolk  and 
white  have  solidified)  and  processing 


imder  Agricultural  Marketing  Service 
supervision  in  accordance  with  the 
provisions  of  7  CFR  part  55.  Such  eggs 
may  only  be  moved  if: 

(i)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart,  and 

(ii)  The  eggs  are  moved  in  a 
completely  enclosed  compartment  of  s 
vehicle  that  has  had  a  seal  applied  to  it 
by  a  Fedwal  or  State  representative^ 
immediately  prior  to  movement.  Such 
eggs  may  not  be  unloaded  during 
transit.  For  eggs  moved  to  an  egg 
products  plant,  a  Federal  or  State 
representative  shall  break  the  v^de's 
seal  at  the  plant.  After  the  eggs  are 
unloaded,  the  operator  of  the  vehicle 
shall  clean  and  disinfect  the 
compartment  in  accordance  with  §  71.7 
of  this  chapter  prior  to  the  time  the 
vehicle  leaves  tne  premises  of  the  egg 
products  plant  or  other  location 
approved  to  receive  the  eg^. 

(b)  Eggs  from  an  SE-Positive  House 
(Eggs)  or  an  SE-Positive  Flock  (E^). 
Eggs  from  an  SE-Positive  House  (Eggs) 
or  an  SE-Positive  Flock  (Eggs)  may  be 
moved  interstate  only  under  the 
following  conditions.  Eggs  that  are 
crushed  and  denatured  or  otherwise 
denatured  to  deter  their  use  as  human 
food  in  accordance  with  7  CFR  part  59 
may  be  moved  interstate  without  further 
restriction  under  this  subpart;  except 
that,  if  the  restricted  eggs  are  destined 
for  use  as  a  protein  or  mineral 
supplement  in  animal  feed,  the  eggs 
may  be  moved  interstate  only  for 
pasteurization.  Other  eggs  may  be 
moved  interstate  only  for  pasteurizstion 
at  an  egg  products  plant  operating  under 
the  mandatory  egg  products  inspection 
program  administered  by  the 
Agricultiual  Marketing  Service  in 
accordance  with  7  CFR  part  59,  or  for 
hard  cooking  (cooked  until  the  yolk  and 
white  have  solidified)  and  processing 
imder  Agricultural  Marketing  Service 
supervision  in  accordance  with  the 
provisions  of  7  CFR  part  55.  Such  eggs 
may  only  be  moved  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
$82.36  of  this  subpart,  and 

(2)  The  eggs  are  moved  in  a 
completely  enclosed  compartment  of  a 
vehicle  that  has  had  a  seal  applied  to  it 
by  a  Federal  or  State  representative' 
immediately  prior  to  movement.  Such 
eggs  may  not  be  unloaded  during 
transit.  For  eggs  moved  to  an  egg 
products  plant,  a  Federal  or  State 
representative  shall  break  the  vehicle's 


>The  location  of  Federal  or  State  representativas 
may  be  obtained  by  writing  to  the  AdminUtrator, 
c/o  Sbeap,  Goal,  EquiiM.  and  Poultry  Diiaaaaa  Staff, 
vs.  APHIS.  USOA.  Fadanl  Buiiding.  SSOS  BcloMl 
Road,  HyattavUla,  HD  207S2. 
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seal  at  the  plant.  After  the  eggs  are 
unloaded,  the  operator  of  the  vehicle 
shall  clean  and  disinfect  the 
compartment  in  accordance  with  §  71.7 
of  this  chapter  prior  to  the  time  the 
vehicle  leaves  toe  premises  of  the  egg 
products  plant  or  other  location 
approved  to  receive  the  eggs. 

(c)  Live  chickens  may  be  moved 
interstate  from  an  SE-Positive  House 
(Eggs),  an  SE-Positive  House 
(Environment),  an  SE-Positive  Hock 
(Eggs),  or  an  SE-Positive  Flock  j 
(Environment)  only  if: 

(1)  A  permit  hasoeen  obtained  for  the 
interstate  movement  in  accordance  with 
$82.36  of  this  subpart; 

(2)  The  chickens  are  moved  interstate 
to  a  Federally  inspected  slaughtering 
establishment: 

(3)  The  chickens  are  slaughtered 
within  24  hours  of  arrival  at  the 
Federally  inspected  slaughtering 
establishment:  and 

(4)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the  chickens 
are  free  of  manure  at  the  time  the 
vehicle  leaves  the  premises  of  the  SE- 
Positive  house  or  flock  and  are  cleaned 
and  disinfected  in  accordance  with 

S  71.7  of  this  chapter  after  the  chickens 
are  unloaded  and  prior  to  the  time  the 
vehicle  leaves  the  premises  of  the 
slaughtering  establishment.  Trucks  can 
be  sealed  by  a  Federal  or  State 
representative  after  unloading,  in  lieu  of 
cleaning  and  disinfection,  and  unsealed 
by  a  Federal  or  State  representative 
upon  return  to  the  SE-Positive  house  or 
flock,  to  allow  multiple  trips  during 
depopulation  of  a  flock  or  bouse. 

id)  Cages,  coops,  containers,  troughs, 
and  other  equipment  may  be  moved 
interstate  from  an  SE-Positive  House 
(Eggs),  an  SE-Positive  House 
(Environment),  an  SE-Positive  Flock 
(Eggs),  or  an  SE-Positive  Flock 
(Environment)  only  if: 

(1)  A  permit  hasMen  obtained  for  the 
interstate  movement  in  accordance  with 
$  82.36  of  this  subpart: 

(2)  The  equipment  is  made  of  hard 
plastic  or  metal: 

(3)  The  equipment  has  been  cleaned 
and  disinfected  in  accordance  with 

§  71.7  of  this  chapter: 

(4)  The  equipment  was  inspected  by 
a  Federal  or  State  representative  after  it 
was  cleaned  but  before  it  was 
disinfiected.  and  then  was  disinfected  in 
the  presence  of  a  Federal  or  State 
representative;  and 

(5)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the 
equipment  are  free  of  manure  at  the 
time  the  equipment  leaves  the  premises 
of  the  flock. 

(e)  Manure  may  be  moved  interstate 
from  an  SE-Positive  House  (Eggs),  an 


SE-Positive  House  (Environment),  an 
SE-Positive  Flock  (Eggs),  or  an  SE- 
Positive  Flock  (Environment)  only  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
§  82.36  of  this  subpart; 

(2)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the  manure 
are  free  of  manure  at  the  time  the 
manure  leaves  the  premises  of  the  flock; 

(3)  The  manure  is  moved  interstate  for 
one  of  the  following  purposes: 

(i)  Burial: 

(ii)  Spreading  and  turning  under  on 
fields  not  used  for  grazing  or  poultry 
production;  or 

(iii)  Composting  in  a  covered  compost 
heap  for  a  period  of  at  least  1  month. 
Compost  derived  from  an  SE-Positive 
House  or  Flock  may  not  be  used  for 
animal  feed;  and. 

(4)  The  manure  will  be  in  an  isolated 
area  such  that  no  poultry  or  livestock 
will  come  in  contact  with  the  manure. 
(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  0581-0113.) 

182.35    Intarstata  movement  of  hatching 
egga,  newty-hetched  chicka,  and  pullets. 

(a)  Hatching  eggs  and  newly-hatched 
chicks.  No  hatching  eggs  or  newly- 
hatched  chicks  from  egg-type  chicken 
breeding  flocks  may  be  moved  interstate 
unless  they  are  classifled  'U.S. 
Sanitation  Monitored"  under  the 
National  Poultry  Improvement  Plan 
(NPIP),  or  meet  the  requirements  of  a 
State  classification  plan  determined  by 
the  Administrator  to  be  equivalent  to 
the  NPIP.  in  accordance  with 

§  145.23(d)  of  this  chapter.  Flocks  which 
meet  this  requirement  are  designated 
Certified  Salmonella  enteritidis  serotype 
enteritidis  Tested  Free  Flocks. 

(b)  Pullets.  This  paragraph  applies  to 
any  primary  or  multiplier  breeding  flock 
that  has  had  SE  recovered  from  the 
internal  organs  of  one  or  more  chickens 
through  testing  in  accordance  with 

S  145.23(d)  of  this  chapter,  at  any  time 
since  the  last  negative  environmental 
sample  for  that  house  or  flock  in 
accordance  with  $  145.23(d)  of  this 
chapter.  The  owner  of  any  such  flock 
must  give  written  notice  to  all  persons 
who  purchased  chicks  fiom  the  flock  at 
any  time  after  the  last  negative  test  in 
accordance  with  §  145.23(d).  The 
written  notice  must  state  that  the 
primary  or  multiplier  breeding  flock  has 
tested  positive  for  SE  through  testing 
conducted  in  accordance  with 
$14S.23(d)oftheNPIP. 

f  82^    lasuanca  of  permlta. 

(a)  Permits  required  by  this  part  may 
be  obtained  by  the  owner  of  poultry  or 
other  items,  or  the  agent  of  the  owner. 
by  applying  in  writing  to  a  Federal 


representative.*  The  application  shall 
specify  the  following: 

(1)  The  name  and  mailing  address  of 
the  owner  of  the  poultry  or  other  items 
to  be  moved;  or 

(2)  The  name  and  address  of  the  agent 
of  the  owner: 

(3)  The  name  and  mailing  address  of 
the  person  who  will  receive  the  poultry 
or  other  items: 

(4)  The  street  addresses  of  both  the 
origin  and  destination  of  the  shipment: 

(5)  The  number  and  types  of  poultry 
and  other  items  to  be  moved;  and 

(6)  The  reason  for  their  movement, 
(b)  [Reserved] 

1 82.37  Denial  and  withdrawal  of  pennHs. 

(a)  Denial.  If  a  Federal  representative 
denies  a  request  for  a  permit,  he  or  she 
will  send  the  applicant  a  written  notice 
of  the  denial,  explaining  why  the  permit 
was  denied. 

(b)  Withdrawal.  If  a  Federal 
representative  determines  that  the 
holder  of  a  permit  is  violating  either  the 
regulations  or  a  condition  specified  in 
the  permit,  he  or  she  may  withdraw  the 
permit  by  notifying  the  holder  of  the 
permit  of  its  withdrawal,  orally  or  in 
writing.  If  the  notice  was  oral,  a  written 
notice  of  the  withdrawal,  explaining 
why  the  permit  was  withdrawn,  will 
follow. 

(c)  Appeals.  Denial  or  withdrawal  of 
a  permit  may  be  appealed  in  writing  to 
the  Administrator  within  10  days  after 
receipt  of  the  written  notice  of  denial  or 
withdrawal.  The  appeal  must  tell  the 
Administrator  what  material  facts  are  in 
dispute.  A  hearing  will  be  held  with 
respect  to  any  disputed  material  facts,  in 
accordance  with  rules  of  practice  which 
shall  be  adopted  by  the  Administrator 
for  the  proceeding;  however,  the 
withdrawal  or  denial  shall  continue  in 

.  effect  pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  unless  otherwise  ordered  by  the 
Administrator. 

182.38  Cleaning,  washing,  and 
disinfection  of  depopulated  f locka  and 
houses. 

In  order  to  be  released  from  Study 
Flock.  SE-Positive  Flock,  or  S£-Positive 
House  status,  in  accordance  with 
§  82.33.  when  any  Study  Flock.  SE- 
Positive  House  or  SE-Positive  Flock  is 
depopulateds,  each  poultry  house  shall 
be  cleaned,  washed,  and  disinfected 
using  the  following  methods,  or 
alternate  methods  approved  by  the 
Administrator,  between  the  time  the 


4  See  Footnote  3  to  S  S2.34  of  (his  part 

■Upon  requMt  of  the  flock  owner,  APHIS  «vill 
conduct  anyironmanlal  testing  for  So/mone/Jo  of 
depopulated  poultry  houses  between  the  time  they 
are  disinfected  and  d>e  time  they  are  restodced. 
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poultry  house  is  depopulated  and  the 
time  the  new  chickens  arrive  at  the 
premises.  All  manure  and  litter  mxist  be 
removed  from  the  house  to  an  isolated 
area  where  no  poultry  or  livestock  will 
come  in  contact  with  the  manure  or 
litter;  all  surfaces  in  the  house  (except 
dirt  floors)  must  be  scrubbed  with  hot, 
soapy  water  and  rinsed;  and  all  surfaces 
in  the  house  must  be  sprayed  in 
accordance  with  the  label  directions 
with  a  disinfectant  which  is  registered 
by  the  U.S.  Environmental  Protection 
Agency  as  germicidal,  and  which  is 
effective  against  Salmonella  enteritidis 
serotype  enteritidis.  The  owner  or 
person  in  control  of  the  Study  Flock  or 
SE-Positive  Flock  or  House  must  request 
a  Federal  or  State  representative  to 
inspect  each  poultry  house  after  it  is 
disinfected  but  before  it  is  restocked 
with  new  chickens,  and  cleaning, 
washing,  and  disinfection  shall  not  be 
considered  completed  until  a  Federal  or 
State  representative  determines  the 
procediu^s  have  been  properly 
performed. 

182.39   Approval  Of  MilhortMd 
labofrtori— . 

(a)  Application  for  authorized 
laboratory  status  shall  be  made  in 
writing  by  the  owner  or  operator  of  the 
laboratory  and  sent  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  c/o  Sheep,  Goat, 
Equine,  and  Poultry  Diseases  Staff, 
Veterinary  Services,  APHIS,  USDA, 
Federal  Building,  6505  Belcrest  Road, 
Hvattsville.  MD  20782.  The  applying 
laboratory  will  bear  all  costs  associated 
with  its  application  process.  The 
Administrator  will  consider  a  laboratory 
for  approval  only  after  consulting  with 
the  Director,  National  Veterinary 
Services  Laboratories  (NVSL),  and 
determining  that  NVSL's  capacity  for 
conducting  tests  under  this  subpart  has 
been  exceeded. 

(b)  The  Administrator  will  approve  an 
authorized  laboratory  only  after 
consulting  with  the  Area  Veterinarian  in 
Charge  and  the  State  animal  health 
ofBdal  in  the  State  in  which  the 
laboratory  is  located  and  after 
determining  that  the  laboratory: 

(1)  Is  supervised  by  a  person  holding, 
as  a  minimum,  a  badielor's  degree  in 
either  chemistry,  microbiology,  or  a 
related  field  and  having  1  year's 
experience  in  diagnostic  microbiology; 

(2)  Maintains  laboratory  quality 
control  records  for  the  most  recent  3 
yeara  that  samples  have  been  analyzed 
in  accordance  with  this  subpart; 

(3)  Passes  annual  check  test 
proficiency  studies  conducted  by  NVSL; 

(4)  Maintains  complete  records  of  the 
receipt,  analysis,  and  disposition  of 


official  samples  for  the  most  recent  3 
years  that  samples  have  been  analyzed 
in  accordance  with  this  subpart; 

(5)  Reports  all  positive  results  of  all 
tests  ordered  in  accordance  with  this 
subpart  or  in  accordance  with 

§  145.23(d)  of  this  chapter  to  the  State 
animal  health  official  and  APHIS.*; 

(6)  Analyzes  NVSL  check  test 
proficiency  samples  and  retxuns  the 
results  to  NVSL  within  3  weeks  of 
sample  receipt.  This  must  be  done 
whenever  requested  by  NVSL  and  at  no 
cost  to  USDA; 

(7)  Informs  the  Administrator  by 
certified  or  registered  mail,  within  30 
days,  when  there  is  any  change  in  the 
laboratory's  ownership,  officers, 
directors,  supervisory  personnel,  or 
other  responsibly  connected  individual 
or  entity;  and 

(8)  Permits  any  duly  authorized 
representative  of  the  Administrator  to 
perform  both  announced  and 
unannounced  on-site  laboratory  reviews 
of  facilities  and  records  during  normal 
business  hours  and  to  copy  all  such 
records. 

(c)  The  Administrator  may  revoke  the 
authorized  status  of  a  laboratory  after 
determining  that  the  laboratory  fails  to 
meet  any  requirement  of  this  section. 
The  revocation  will  be  effective  on  the 
date  written  notice  of  revocation  is 
given  to  the  owner  or  operator  of  the 
laboratory.  A  laboratory  whose 
accreditation  has  been  revoked  may 
reapply  for  authorized  laboratory  status 
no  sooner  than  8  months  after  the 
effective  date  of  revocation,  and  must 
provide  written  documentation 
spediying  what  corrections  were  made. 

Done  in  Washington,  DC,  this  27tb  day  of 
July,  1993. 

Engflne  Branstool, 

Assistant  Secretary.  h4arheting  and  Inspection 

Services. 

(FR  Doc.  93-18216  Filed  7-30-93;  8:45  am) 

MUMO  CODE  Mie-a«-F 


0  Training  raquifaoMnts,  standard  test  protocol*, 
and  check  teit  proficiency  requirements  prescribed 
by  the  National  Veterinary  Services  LabMatories 
and  the  names  and  addresses  of  authorized 
laboratories  can  be  obtained  by  writing  to  the 
Administrator,  do  Sheep,  Coal,  Equine,  and  Poultry 
Diseases  Staff.  VS,  APHIS,  USDA.  Fedval  Building. 
6505  Belcrest  RokI.  HyattsviUe,  MD  20782. 


NUCLEAR  REQULATORY 
COMMISSION 

10CFRPMt12 
[RIN  31SO-AE61) 

Equal  Access  to  Justice  Act: 
Impiementatlon 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  by  adding  new 
provisions  designed  to  implement  the 
Equal  Access  to  Justice  Act  (EAJA).  The 
EAJA  provides  for  the  award  of  faes  and 
expenses  to  certain  individuals  and 
businesses  that  prevail  in  agency  formal 
adjudicatory  proceedings  in  which  the 
agency's  position  is  determined  not  to 
have  been  substantially  justified.  A 
proposed  rule  to  implement  the  EAJA 
was  issued  by  the  Commission  in  1981, 
but  no  further  action  was  taken  on  it. 
Because  of  the  considerable  period  that 
has  transpired  since  then,  the 
Commission  is  withdrawing  the  1981 
proposed  rule  and  replacing  it  with  the 
rule  now  being  proposed. 
(MTE8:  The  comment  period  expires 
September  1, 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20S55. 
Attention:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to: 
11555  Rockville  Pike,  Rockville, 
Maryland  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120 L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
Qio,  Special  Counsel,  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  504-1585. 
SUPPLEMENTARY  INFORMATION:  The  Equal 
Access  to  Justice  Act  (EAJA)  first 
became  law  on  October  21, 1981  (S 
U,S.C.  504).  The  EAJA  authorizes 
agencies  to  award  attorney  fees  and 
other  expenses  to  parties  that  prevail 
over  an  agency  in  certain  agency 
proceedings  imder  specified 
circumstances.  For  an  award  to  be 
made,  the  proceeding  must  be  one  that 
is  "reqiiired  by  statute  to  be  determined 
on  the  record."  See  Ardestani  v.  U.S., 
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(1991).  A  proceeding  for  the  purpose  of 
"granting  or  renewing"  a  license  is  not 
covered  by  the  EAJA.  but  a  proceeding 
"suspending,  revoking,  or  amending"  a 
license  may  be  covered  provided  other 
requirements  are  met  (5  U.S.C 
504(b)(1)(C)). 

On  October  28, 1981  (46  FR  53189). 
the  NRC  published  a  proposed  rule 
designed  to  implement  the  EAJA  in  the 
Federal  Register.  The  proposed  rule  was 
essentially  patterned  after  a  model  rule 
issued  by  the  Administrative 
Conference  of  the  United  States  (ACUS). 
At  the  time  of  the  NRCs  publication,  it 
was  thought  that  the  EAJA  might  have 
applicabiuty  to  NRC  proceedings 
relating  to  modification,  suspension,  or 
revocation  of  reactor  licenses  and  that 
agency  regulations  governing  awards 
authorized  by  the  EAJA  should  be  in 
place  for  use  in  the  event  the  need  for 
them  arose.  From  comments  received  on 
the  proposed  rule  and  upon  further 
consideration  by  t^  NRCs  Office  of  the 
General  Counsel,  serious  doubt 
developed  as  to  the  need  for  these 
regulations.  A  significant  consideration 
in  this  remrd  was  the  impact  of  a 
statutory  bar  against  the  use  of  funds 
appropriated  to  the  NRC  "to  pay  the 
expenses  of,  or  otherwise  compensate, 
parties  intervening  in  regulatory  or 
adjudicatory  proceedings."  This 
provision  fiirst  appeared  in  the  Energy 
and  Water  Development  Appropriations 
Act  of  1981  (Pub.  L.  No.  966-367.  Sec. 
502. 94  Stat.  1344. 1345  (1980)),  and  has 
continued  to  appear  each  year  in 
subsequent  NRC  appropriation  acts. 

The  question  of  the  NRCs  authority  to 
compensate  intervenors  under  the  EAJA 
for  participation  in  agency  adjudications 
was  not  judicially  answered  until  1986 
by  a  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Business  and  Professional 
People  for  the  Public  Interest  v.  NBC, 
793  F.2d  1366  (D.C.  Or.  1986).  The 
court  held  that  NRCs  1982 
Appropriations  Act,  section  502. 
precluded  EAJA  awards  from  the  agency 
to  parties  intervening  in  NRC 
adjudications.  At  about  the  time  of  the 
Court's  decision,  the  ACUS  issued  its 
revised  model  rule  (May  6. 1986;  51  FR 
16665)  (codified  at  1  CFR  part  315). 
That  action  followed  the  expiration  of 
the  original  EAJA  on  September  30. 
1984  and  its  reenactment.  with 
amendments,  on  August  5, 1985  (Pub.  L. 
No.  99-80,  99  Stat.  193  (1985)). 

Resolution  of  the  funding  question, 
eliminating  intervenors  as  potential 
claimants  for  awrards,  largely  removed 
the  earlier  perceived  need  for  EAJA 
regulations.  In  addition,  the  Office  of 
the  General  Counsel  began  to  have 


serious  reservations  whether  any  NRC 
proceeding  "suspending,  revoking,  or 
amending"  a  license,  particularly  that 
for  a  nuclear  reactor,  was  a  proceeding 
"required  by  statute  to  be  determined  on 
the  record."  In  1983.  a  materials  license 
amendment  proceeding  had  been 
judicially  held  as  not  being  required  by 
statute:  i.e.,  section  189(a)  of  the  Atomic 
Energy  Act,  to  be  conducted  "on  the 
record."  West  Chicago.  111.  v.  U.S. 
Nuclear  Begulatory  Commission,  701 
F.2d  632. 641-45  (1983).  There,  the 
court  had  declined  to  read  section 
189(a)  as  requiring  "on-the-record" 
hearing,  in  the  absence  of  clear 
Congressional  "intent  to  trigger  the 
formal  on-the-record  hearing  provisions 
of  the  APA."  Id.  at  641.  Because  a 
similar  observation  appeared  applicable 
as  well  to  reactor  license  proceedings,  it 
appeared  that  no  license  proceeding  of 
any  kind  conducted  by  the  agency  was 
covered  by  the  EAJA.  Later,  judicial 
decisions  such  as  Chevron  U.S.A.  v. 
Natural  Besources  Defense  Council,  467 
U.S.  837,  843  (1984)  and  Chemical 
Waste  Management  Inc.  v. 
Environmental  Protection  Agency,  873 
F.2d  1477. 1482  (D.C.  Cir.  1989)  gave 
greater  confidence  that  an  interpretation 
of  section  189(a)  to  that  effect  would 
find  judicial  support.  (The  Commission 
since  has  gone  on  record  that  it 
interprets  section  189a  as  not  requiring 
formal  hearings  in  reactor  licensing 
proceedings.  En  Banc  Brief  for 
Respondents  dated  August  30, 1991 
(filed  in  the  U.S.  Coiut  of  Appeals  for 
the  District  of  Columbia  Qrcuit,  No.  89- 
1381.  Nuclear  Information  and  Besource 
Service  v.  NRC,  at  pp.  32-38). 
Consequently,  no  further  action  was 
taken  on  the  proposed  EAJA  rule. 

With  the  enactment  of  the  Inspector 
General  Act  Amendments  of  1988  (Pub. 
L  100-504, 1102  Stat.  2515) 
establishing,  inter  alia,  an  Office  of  the 
Inspector  General  in  the  NRC,  the  NRC 
became  subject  to  the  Program  Fraud 
Civil  Remedies  Act  (5  U.S.C.  Appendix 
3).  That  act  at  section  3803(f) 
specifically  requires  any  hearing  under 
it  to  be  "conducted  by  the  presiding 
officer  on  the  record."  Those  hearings 
are  therefore  covered  by  the  EAJA. 
Following  notice  and  comment 
rulemaking,  the  NRC  published  its  final 
rule  under  the  Program  Fraud  Civil 
Remedies  Act  which  became  effective 
on  October  18, 1991.  (September  18, 
1991;  56  FR  47132.)  As  a  result,  there 
is  good  reason  for  the  Commission  to 
proceed  with  implementation  of  the 
EAJA. 

Because  of  the  length  of  time  that  has 
gone  by  since  the  October  28. 1961 
proposed  rule  was  issued,  the 
Commission  is  wdthdrawing  it  and 


replacing  it  with  the  rule  that  is  now 
being  proposed.  This  new  proposed  rule 
is  essentially  similar  to  the  final  model 
rule  suggested  by  the  ACUS  for  agency 
adoption.  (May  6. 1988;  51  FR  16665.) 
Any  differences  in  wording  are 
generally  minor,  consisting  mainly  of 
the  substitution  of  words  such  as  "this 
agency"  in  the  model  rule  to  "the 
Commission"  in  this  proposed  rule.  In 
$12,103.  relating  to  NRC  proceedings 
that  are  covered  by  the  EAJA.  only  one 
type  of  proceeding  is  listed:  proceedings 
under  the  Program  Fraud  Civil 
Remedies  Act.  Whether  any  other  type 
of  agencv  proceeding  is  covered  is  left 
for  case-by-case  determination.  Under 
the  final  ACUS  model  as  well  as  the 
proposed  rule,  failure  to  identify  a 
particular  type  of  proceeding  as  being 
covered  does  not  preclude  the  filing  of 
an  application  by  a  party  who  believes 
the  proceeding  is  covered  by  the  EAJA. 

Envinmmentol  Inq>act:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

The  collection  of  information  this 
proposed  rule  contains  is  exempt  from 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3S18(c)(l))  because  the 
information  is  being  gathered  in  support 
of  a  civil  action  to  which  the  United 
States  or  an  agency  or  an  official  of  the 
United  States  is  a  party  (i.e.,  a  court 
action)  or  an  administrative  action  or 
investigation  involving  an  agency 
against  a  specific  individual  or  entity 
(e.g..  an  agency  hearing)  (44  U.S.C. 
3518(c)(1)(B)). 

Regulatory  Analysis 

The  EAJA  provides  that  individuals 
and  businesses  that  meet  certain  net 
worth  and  other  requirements  and 
prevail  over  the  NRC  in  an  adversary 
adjudication  in  which  the  NRCs 
position  is  not  substantially  justified 
may  be  awarded  fees  and  expenses 
incurred  in  connection  with  the 
proceeding.  Recent  events,  most  notably 
the  NRCs  publication  of  a  final  rule 
implementing  the  Program  Fraud  Qvil 
Remedies  Act  and  actions  thereimder, 
suggest  that  it  is  necessary  for  the  NRC 
to  have  in  place  procedures  to  govern 
the  receipt  and  determination  of 
applications  for  EAJA  fees.  Codifying 
these  procedures  is  preferable  to  the 
only  (Kher  alternative,  which  would  be 
to  establish  procedures  on  a  case-by- 
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case  basis.  Moreover,  the  procedures 
adopted  mirror  in  all  important  respects 
the  model  rule  promulgated  by  the 
ACUS  as  an  aid  to  facilitating  the 
statutorily  mandated  process  of 
consultation  between  the  Chairman  of 
the  ACUS  and  the  agency  with  respect 
to  EAJA  implementing  procedures.  See 
5  U.S.C.  504(c)(1).  These  procedures  are 
preferable  to  other  procedural 
requirements  that  might  be  imposed. 
The  foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Ragolatory  Flexibility  CertificatioB 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  605(b). 
the  Commission  certifies  that  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  merely  will  establish  a 
procedural  firamework  for  the 
submission  and  determination  of 
applications  for  fees  and  expenses 
incurred  in  participating  in  NRC 
adjudications  and  will  not  itself  impose 
significant  economic  benefits  or 
burdens. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Siri>iects  in  10  CFR  Pert  12 

Adversary  adjudications.  Award, 
Equal  Access  ro  Justice  Act.  Final 
disposition,  I  «et  worth.  Party. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  a  new  10  CFR  part 
12. 

1.  A  new  part  12  is  added  to  10  CFR 
chapter  I  to  read  as  follows: 

PART  12— IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Subpart  A~~Qenecel  Provwioiw 

Sk. 

12.101  Purpose. 

12.102  When  th«  EAJA  applies. 

12.103  Proceedings  coverad. 

12.104  Eligibility  of  applicants. 

12.105  Standards  for  awrards. 

12.106  Allowable  fises  and  expenses. 

12.107  Rulemaking  on  maximum  rates  for 
attorney  fises. 

12.108  Awards  against  other  agencies. 

1 2.109  Decisionmaking  authority. 


SiilMMrt  P    hituiiiialluii  namilml  From 


1 2.201  Contents  of  application. 

12.202  Net  worth  exhibit. 

12.203  Documentation  of  fses  and 
expenses. 

12.204  Whan  an  application  may  be  filed. 

Subpart  C    Procedures  lor  Coneldaring 
AppWfaltens 

12.301 
12.302 
12.303 
12.304 
12.30S 
12.306 
12.307 
12.308 
12.309 
12.310 


Filing  and  service  of  documents. 

Answer  to  application. 

Reply. 

Comments  by  other  parties. 

Settlement. 

Further  proceedings. 

Decision. 

Agency  review. 

Judicial  review 

Payment  of  award. 
Andiorily:  Sec.  203(aMl).  Pub.  L  96-481. 
94  Stat.  2325  (S  U.S.C.  504(cMl):  Pub.  L  99- 
80, 99  Stat  183. 

Subpart  A— General  Proviaiona 

112.101  Purpose. 

The  Equal  Access  to  Justice  Act.  5 
U.S.C  504  (EAJA),  provides  for  the 
award  of  attorney  fses  and  other 
expenses  to  eligible  individuals  and 
entities  who  are  parties  to  certain 
administrative  proceedings  (called 
"adversary  adjudications")  before  the 
Nuclear  Regulatory  Commission.  An 
eligible  party  may  receive  an  award 
when  it  prevails  over  the  Commission, 
unless  the  Commission's  position  was 
substantially  justified  or  special 
circumstances  make  an  award  unjust. 
The  regulations  in  this  part  describe  the 
parties  eligible  fur  awanls  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  the 
Commission  will  use  to  make  them. 

112.102  When  the  EAJA  appliee. 
The  EAJA  applies  to  any  adversary 

adjudication  pending  or  commenced 
before  the  Commission  on  or  after 
August  5. 1985. 

112.103  Proceedings  covered. 

(a)(1)  The  EAJA  applies  to  adversary 
adjudications  conducted  by  the 
Commission.  These  are: 

(i)  Adjudications  under  5  U.S.C.  554 
in  which  the  position  of  the  NRC  or  any 
other  agency  of  the  United  States,  or  any 
component  of  an  agency,  is  presented  by 
an  attorney  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceeding;  and 

(ii)  Appeals  of  decisions  of 
contracting  officers  made  pivsuant  to 
section  6  of  the  Contract  EHsputes  Act  of 
1978  (41  U.S.C.  605)  before  agency 
boards  of  contract  appeals,  as  provided 
in  section  8  of  that  Act  (41  U.S.C  607). 

(2)  Any  proceeding  in  whidi  the  NRC 
may  prescribe  a  lawful  present  or  future 


rate  is  not  covered  by  the  EAJA. 
Proceedings  to  grant  or  renew  licenses  . 
are  also  excluded,  but  proceedings  to 
modify,  suspend,  or  revoke  licenses  are 
covered  if  they  are  otherwise  "adversary 
adjudications."  Proceedings  under  the 
Program  Fraud  Civil  Rem^es  Act  (31 
U.S.C.  3801-12),  are  covered  by  the 
EATA. 

(b)  The  NRCs  failure  to  identify  a 
type  of  proceeding  as  an  adversary 
adjudicaticm  shall  not  preclude  the 
filing  of  an  application  by  a  party  who 
believes  the  proceeding  is  covered  by 
the  EAJA:  whether  the  proceeding  is 
covered  will  then  be  an  issue  for 
resolution  in  proceedings  on  the 
application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  EAJA  and 
matters  specifically  excluded  bom 
coverage,  any  award  made  will  include 
only  fees  and  expenses  related  to 
covered  issues. 


112.104    EligMIHyefi 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  EAJA,  the  applicant  must  be  a  party 
to  the  adversary  adjudication  for  which 
it  seeks  an  award.  The  term  "party"  is 
defined  in  5  U.S.C  551(3).  The 
applicant  must  show  that  it  meets  all 
conditions  of  eligibility  set  out  in  this 
subpart  and  in  subpart  B. 

(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees: 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C  501(c)(3))  with  not  more  then 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  more  than  500 
employees;  and 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated. 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
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applicant  prevai]*  an  related  primaril) 
to  paraonal  interaat*  rather  than  to 
busineaa  interaata. 

(e)  The  employeea  of  an  applicant 
include  all  persons  who  raguiarly 
parlbnn  seiiricea  for  renxuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  rax  a 
proportional  basis.  | 

(n  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
afBliates  shall  be  aggregated  to 
detemine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  sharea  or  other  interests  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
maiority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  ^liate 
for  purposes  of  this  part,  unless  the 
ad)udicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 


112.106    Standardafori 

(a)  A  prevailing  applicant  may  receive 
an  award  for  faes  and  expenses  incurred 
in  connection  with  a  proceeding  or  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Conunission  over  which 
the  applicant  has  prevailed  was 
substantially  justified.  The  position  of 
the  Commission  includes,  in  addition  to 
the  position  taken  by  the  Commission  in 
the  adversary  adjudication,  the  action  or 
failure  to  act  by  the  Commission  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  nf>t  be  made  to  a 
prevailing  applicant  because  thoj 
Commission's  position  was 
substantially  justified  is  en  the 
Commission  counsel. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 
or  if  special  circumstances  make  Uie 
award  sought  unjust. 


•12.101 

(a)  Awards  will  be  based  on  rates 
customarily  diarged  by  persons  engaged 


in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
apolicant. 

(h)  No  awrard  for  the  fae  of  an  attorney 
or  agent  under  the  regulations  in  this 
part  may  exceed  $75.00  per  hoxu-.  No 
award  to  compensate  an  expert  witness 
may  exceed  the  highest  rate  at  which 
the  Commission  pays  expert  witnesses. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent  or  witness  ordinarily 
charges  clients  separately  for  these 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fees  for  similar  services,  co'.  if  an 
employee  of  the  applicant,  the  fully 
allocated  costs  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
performs  services; 

(31  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonaoly  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Other  factors  that  hear  on  the  value 
of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  re(>ort,  test,  project 
or  similar  matter  prepared  on  behalf  of 

a  party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  services  does  not 
exceed  the  prevaihng  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of 
applicant's  case. 

f  12.107    Rulamaliing  on  maximum  rates 
for  atlomay  !•••. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
Commission  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $75  per 
hour  in  some,  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Commission  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 

(b)  Any  person  may  file  with  the 
Conunission  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fiaes,  in  accordance  with  the 
requirements  of  10  CFR  2.802.  The 


petition  should  identify  the  rate  the 
petitioner  believes  the  Commission 
should  establish  and  the  types  of 
proceedings  in  which  the  rate  should  be 
used.  It  should  also  explain  fully  the 
reasons  why  the  higher  rate  is 
warranted.  The  Commission  will  act  on 
the  petition  in  accordance  «vith  10  CFR 
2.803. 

112.108   Awarda  against  other  agandee. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Commission 
and  takes  a  position  that  is  not 
substantially  justified,  the  award  or  an 
appropriate  portion  of  the  award  shall 
be  made  against  that  agency. 

112.100    DecWenmaidng  auUtorHy. 
Unless  otherwise  ordered  by  the 
Commission  in  a  particular  proceeding, 
each  application  under  this  part  shall  be 
assigned  for  decision  to  the  official  or 
decisionmaking  body  that  entered  the 
decision  in  the  adversary  adjudication. 
That  official  or  decisionmaking  body  is 
referred  to  in  this  part  as  the 
"adjudicative  officer." 

Subpart  B— Information  Required  From 
Applicants 

f  12201    Contanta  of  application. 

(a)  An  application  for  an  award  of  fees 
and  expenses  under  the  EAJA  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  the  Commission  or  other 
agency  that  the  applicant  alleges  was 
not  substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
application  shall  also  state  the  number 
of  employees  of  the  apphcant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  million  (for  all  other 
applicants,  i.^c!uding  their  affiliates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  The  applicant  attaches  a  copy  of  a 
ruling  by  the  Internal  Revenue  Service 
that  it  qualifies  as  an  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(c)(3))  or,  in  the  case  of  a  tax-exempt 
organization  not  required  to  obtain  a 
ruling  fiom  the  Internal  Revenue 
Service  on  its  exempt  status,  a  statement 
that  describes  the  basis  for  the 
applicant's  belief  that  it  qualifies  under 
this  section;  or 

(2)  The  applicant  states  that  it  is  a 
cooperative  association  as  defined  in 
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section  lS(a)  of  the  Agricultuiel 
Marketing  Act  (12  U.S.a  1141J(a)). 

(c)  The  application  shall  state  the 
amoiuit  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  may  also  include 
any  other  matters  that  the  applicant 
wishes  the  Commission  to  consider  in 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officor  or 
attorney  of  the  applicant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjiuy  that  the  information  provided 
in  the  application  is  true  and  correct 

112.202    NetworttiaihML 

(a)  Each  applicant,  except  a  qualified 
tax-exempt  organization  or  cooperative 
association  must  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  12.104(f)  of 
this  part)  whoa  the  proceeding  was 
initiated.  The  exhibit  may  be  in  any 
form  convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  this  part  The 
adjudicative  officer  may  require  an 
applicant  to  file  additicmal  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  nrt  wrorth  exhibit 
will  be  Included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure,  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information."  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion 
shall  describe  the  information  sought  to 
be  withheld  and  explain,  in  detail,  why 
it  falls  within  one  ot  more  of  the 
specific  exemptions  bom  mandatory 
disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552(b)(l)-(9). 
why  public  disclosure  of  the 
information  would  adversely  affect  the 
applicant,  and  why  disclosure  is  not 
required  in  the  public  interest.  The 
material  in  question  shall  be  served  on 
counsel  representing  the  agency  against 
which  the  applicant  seeks  an  award,  but 
need  not  be  served  on  any  other  party 

to  the  proceeding.  If  the  adjudicative 
officer  finds  that  the  information  should 
not  be  withheld  from  disclosure,  it  shall 
be  placed  in  the  p^lic  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 


disposed  of  in  accordance  %vith  the 
Commissioo's  established  proceduna 
under  the  Freedom  of  Information  Ad. 
10  CFR  part  0.  subpart  A. 

112.203    DocumantetionolfeeeaMi 


Subpart  C—ProMdurw  for 
CotMidirtng  AppMcottono 


The  application  shall  be  accompanied 
by  full  documentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report,  test, 
project  or  similar  matter,  for  which  an 
award  is  sought.  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  application, 
showing  the  hours  spent  in  connection 
with  the  proceeding  by  each  individual, 
a  description  of  the  specific  services 
{>erformed,  the  rates  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the 
total  amount  claimed,  and  the  total 
amoimt  paid  or  payable  by  the  applicant 
or  by  any  other  person  or  entity  for  the 
services  provided.  The  adjudicative 
officer  may  require  the  appUcant  to 
provide  vouchers,  receipts,  logs,  or 
other  substantiation  for  any  fros  or 
expenses  claimed,  pursuant  to  §  12.306 
of  this  part. 

|12JK>4   WhenanappKcatienineybemed. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  tiie  Commission's  final 
disposition  of  the  proceeding. 

(b)  For  purposes  of  the  regulations  in 
this  part,  final  disposition  means  the 
date  on  which  a  decision  or  order 
disposing  of  the  merits  of  the 
proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
becomes  final  and  unappealable,  both 
within  the  NRC  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  appUcant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  he  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal 
or  until  the  underlying  merits  of  the 
case  have  been  finally  determined 
pursuant  to  the  appeal. 


f12J01    nSnoandsOTvioseli 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
mannm  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 
§  12.202(b)  for  confidential  financial 
information. 

f12J02    Answer  to  appaeaOen. 

(a)  Within  30  days  after  service  of  an 
application,  counsel  representing  the 
NRC  against  which  an  awaid  is  sought 
may  file  an  answer  to  the  application. 
Unless  the  NRC  counsel  requests  an 
extensicm  of  time  for  filing  or  files  a 
statement  of  intent  to  negotiate  under 
paragraph  (b)  of  this  section,  failure  to 
file  an  answer  writhin  the  30-day  period 
may  be  treated  as  a  consent  to  the  award 
requested. 

(b)  If  the  NRC  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settied.  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlemmit.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days,  and 
fuithw  extensicKU  may  be  granted  by 
the  adjudicative  officer  upon  request  by 
the  NRC  counsel  and  the  applicant 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  NRC  counsel's  position. 
If  the  answer  is  based  on  any  alleged 
facts  not  already  in  the  record  of  the 
proceeding,  the  NRC  counsel  shall 
include  with  the  answer  either 
supporting  affidavits  or  a  request  for 
foither  proceedings  under  §  12.306. 

f  12.303    Reply. 

Within  IS  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply. 
If  the  reply  is  based  on  any  alleged  facts 
cot  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  1 2. 306. 

112.304   ConvmentsbyeltMrpwtiea. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  the  NRC  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  served,  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  prooaedings  on  the 
application  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  participation  in  order 
to  permit  full  ejqiloration  of  matters 
raised  in  the  comments. 
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The  applkant  snd  Um  NRC  counsel 
may  sgrae  on  a  proposed  setdement  of 
the  awsrd  before  final  actiGo  on  die 
application,  either  in  connecticm  with  a 
settlement  of  the  iinderlying  proceeding, 
or  alter  the  underlying  proceeding  has 
been  concluded,  in  accordance  with  the 
NRCs  standard  settlemmt  procedure.  If 
a  prevailing  party  and  the  NRCs 
counsel  agree  on  a  proposed  settlement 
of  sn  sward  before  en  spplication  has 
been  filed,  the  spplication  shall  be  filed 
with  the  proposed  settlement 


fl12J0S 

(s)  Ordinsrily,  the  determination  of  an 
award  wnll  be  made  on  the  basis  of  the 
written  reccvd.  However,  aa  request  of 
either  the  spplicsnt  or  the  NRC  coimsel, 
or  on  the  sdjudicative  officer's  own 
initistive,  the  adjudicative  officer  may 
OTder  further  proceedings,  such  ss  sn 
informal  conference,  oral  argument, 
additional  written  submissions  or,  ss  to 
issues  other  than  substantial 
Justification  (such  as  the  spplicant's 
eligibility  or  substantiation  of  fees  snd 
expenses),  pertinent  discovery  or  an 
evidentiary  hearing.  Further 
proceedings  shall  be  held  only  when 
necessary  for  full  and  fair  resolution  of 
the  issues  arising  from  the  spplication, 
snd  shall  be  conducted  ss  promptly  as 
possible.  Whether  or  not  the  position  of 
the  sgency  was  substantiallv  Justified 
shall  oe  determined  on  the  basis  of  the 
administrative  record,  as  s  whole, 
which  is  made  in  the  adversary 
adjudicstion  Cot  which  fees  and  other 
expenses  sre  sought 

(b)  A  request  that  the  adjudicative 
officCT  order  further  proceedings  imder 
this  section  shall  sp^fically  identify 
the  information  sought  or  the  disputed 
issiies  snd  shall  explain  why  the 
additional  proceedings  sre  necessary  to 
resolve  the  issues. 


f12J07 

The  sdjudicative  officer  shall 
promptly  issue  sn  initial  decision  on  the 
application  after  completion  of 
proceedings  on  the  spplication.  The 
dedsicm  shsll  include  written  findings 
snd  conclusions  on  the  spplicant's 
eligibility  and  status  as  s  prevailing 
party,  and  sn  explanation  of  the  reasons 
for  sny  di^rence  between  die  smount 
requested  snd  the  smoimt  awarded.  The 
decision  shall  also  include,  if  st  issue, 
findings  an  whether  the  NRCs  position 
wras  substantially  Justified,  whether  the 
applicant  unduly  protracted  the 
proceedings,  or  whether  special 
circumstances  make  an  award  unjust.  If 
the  spplicsnt  has  sought  sn  award 
against  mora  thsn  one  sgency,  the 
dadsion  shall  allocate  resp<msibility  for 


peyment  of  sny  sward  made  among  the 
sgendes,  snd  shall  explain  the  reasons 
ht  the  sllocation  made. 

91X908    Agency  fevisw. 

Either  the  spplicsnt  or  the  NRC 
counsel  may  seek  review  of  the  initial 
decision  on  the  fee  application,  or  the 
NRC  may  decide  to  review  the  decision 
on  its  own  initiative,  in  accordance  Mdth 
the  Commission's  regular  review 
procedures  set  out  in  10  CFR  2.786.  If 
neither  the  applicant  nor  NRC  coimsel 
seeks  review  snd  the  Commission  does 
not  take  review  on  its  owm  initiative,  the 
initial  dedsion  on  the  spplication  shall 
become  a  final  decision  of  the  NRC  forty 
(40)  days  after  it  is  issued.  Whether  to 
review  a  decision  is  a  matter  wdthin  the 
discretion  of  the  Commission.  If  review 
is  taken,  the  Commission  will  issue  a 
final  decision  on  the  application  or 
remand  the  application  to  the 
adjudicative  officer  fm  further 
proceedings. 

112.900   JudMal  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C  504(c)(2). 

flUlO    Payment  of  aieard. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  appropriate 
official  of  the  paying  agency  a  copy  of 
the  Commission's  final  decision 
granting  the  award,  accompanied  by  a 
certification  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  Where  the  award 
is  granted  against  the  Commission,  the 
applicant  shall  make  the  submission  to 
the  Director,  Division  of  Accounting  and 
Finance,  Office  of  the  Controller,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  The  NRC  will 
pay  the  amount  awarded  to  the 
applicant  within  60  days. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  July.  1993. 

For  the  Nuclear  Regulatory  Commission. 
SuiMll.CUIk. 
Secretary  of  the  Commisaon. 
(PR  Doc  93-18348  Filed  7-30-93;  8:45  am] 
COOClBM-St-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnittration 
14CFRPart39 

(OodialNo.  n-NW-TO-AOl 

AlrwortNnaaa  DiracUvaa;  Corporata 
Jala,  Umttad  (Fdrmarty  Britlah 
Aaroapaca),  Modal  BAa  125-1000A 
Sariaa  Alrptanaa 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adopticm  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Corporate  Jets,  Limited,  Model 
BAe  125-lOOOA  series  sirplanes.  This 
proposal  would  require  a  visual 
inspection  to  detect  chafing  or  other 
damage  of  the  oxygen  pipe  located  next 
to  the  nose  wheel  steering  control  chain, 
and  to  ensiue  minimum  dearance 
between  the  pipe  and  chain;  and 
reposition  or  replacement  of  damaged 
puts.  This  proposal  is  prompted  by 
reports  of  chafing  between  the  nose 
wheel  steering  control  chain  and  the 
adjacent  oxygen  pipe.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  or  other 
damage  of  the  passenger  oxygen  pipe, 
which  could  result  in  s  fire  and/or  loss 
of  emergency  oxygen  for  the  passengers. 

DATES:  Comments  must  be  received  by 
September  27, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
70-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
locaticm  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fiom 
Corporate  Jets,  Inc.  22070  Broderick 
Drive,  Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  EHrectorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
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SUPPLEMENTARY  MRMMATION: 
Conimente  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Ckimmimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  Tlie  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-7t)-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-70-AD,  1601  Und  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Corporate  Jets.  Limited. 
Model  BAe  125-lOOOA  series  airplanes. 
The  CAA  advises  that  recent  reports 
have  been  received  of  chafing  between 
the  nose  wheel  steering  control  chain 
and  the  adjacent  oxygen  pipe  located 
inside  the  left-hand  cockpit  console  on 
two  in-service  Model  BAe  125>1000A 
series  airplanes.  This  chafing  has  been 
attributed  to  inadequate  clearance 
between  the  chain  and  pipe.  Chafing  or 
other  damage  to  the  oxjfgen  pipe  could 
result  in  a  fiire  and/or  loss  ofemeigency 
oiofgen  for  the  passengers. 

CorpoMe  Jets.  Limited,  has  issued 
Service  Bulletin  S.B.  35-36,  dated 
January  7, 1993,  that  describes 


procedures  for  performing  a  one-time 
visual  inspection  to  detect  chafing  or 
other  damage  of  the  oxygen  pipe  located 
next  to  the  nose  wheel  steering  control 
chain  inside  the  left-hand  cockpit 
console  and  to  ensure  that  at  least  0.25 
inch  minimum  clearance  exists  between 
the  pipe  and  the  chain.  It  also  contains 
instructions  for  repositioning  or 
replacing  damaged  parts.  The  CAA 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  detect 
chafing  or  other  damage  of  the  oxygen 
pipe  located  next  to  the  nose  wheel 
steering  control  chain  inside  the  left- 
hand  cockpit  console  and  to  ensure  that 
at  least  0.25  inch  minimum  clearance 
exists  between  the  pipe  and  the  chain, 
and  reposition  or  replacement  of 
damaged  parts.  Oxygen  pipes  having 
clearance  of  less  than  0.25  inches  that 
are  not  chafed  or  otherwise  damaged 
would  be  required  to  be  repositioned 
prior  to  further  flight.  Chafed  or 
otherwise  damaged  oxygen  pipe 
assemblies  would  be  required  to  be 
replaced  with  new  parts  prior  to  further 
flight.  The  actions  wouldbe  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Basc^  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $660,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  subrtantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pad  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safisty. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Corporate  JatB.  Liaitod  (PoraMrfy  BrMA 
Aerospace):  Docket  93-NM-70-AD. 
Applicability:  Model  BAe  12S-1000A 

aeries  airplanes,  having  serial  numbers 
258151.  258159.  and  259003  through  259027. 
inclusive;  certiflcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  or  other  damage  of  the 
passenger  oxygen  pipe  and  a  potential  fire 
and/or  loss  of  emergency  oxygen  for  the 
passengers,  accomplish  the  following: 

(a)  Within  30  days  after  the  efiiective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  chaflng  or  other  damage  of  the  oxygen 
pipe  located  next  to  the  nose  wheel  steering 
control  chain  within  the  left-hand  cockpit 
console  and  to  ensure  tliat  a  Hiigtmum  of 
0.25  inch  clearance  exists  lietween  the 
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axyffia  pip«  and  the  dom  wheel  steering 
control  chain,  in  aooordance  with  Cofporate 
fata.  Limited.  Serrice  BuUetin  S3. 3S-36. 
dated  January  7, 1M3.  I 

(1)  If  clearance  of  a2S  inch  or  greater 
exists,  accomplish  the  requirements  of 
peragraph  (aXlKO  or  (aNlXii)  of  this  AD. 

(i)  If  no  chafing  or  other  damage  is 
detected:  No  further  action  is  required  by  this 
AD. 

(ii)  If  any  chafing  or  other  damage  is 
detected:  Prior  to  farther  flight,  replace  the 
currently-installed  oxygen  pipe  with  a  new 
oxygen  pipe,  ensure  that  a  minimum 
clearance  of  0.25  inch  or  greater  exists,  and 
repeat  the  visual  inspection  in  accordance 
with  the  service  bulletin. 

(2)  If  clearance  of  less  than  0.2S  inch  exists, 
accomplish  the  requirements  of  paragraph 
(aX2)(l)or(aK2)(li)ofthisAD. 

(i)  If  no  chafing  or  other  damage  is 
detected:  Within  30  days  after  accomplishing 
the  visual  inspection,  reposition  the  oxygen 
pipe  to  obtain  minimum  cleeranca  of  at  least 
0.25  inch  and  maximum  ovality  not  to 
exceed  0.03  inch,  in  accordance  with  the 
service  bulletin;  and  if  a  minimum  clearance 
of  0.25  inch  cannot  be  achieved  utilizing  the 
methods  described  in  the  service  bullet^, 
reposition  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  PAA,  Transport  Airplane 
Directorate. 

(ii)  If  any  chafing  or  other  damage  is 
detected:  Prior  to  further  flight,  replace  the 
currently-installed  oxygen  pipe  with  a  new 
oxygen  pipe,  ensure  that  minimum  clearance 
of  0.25  inch  or  greater  exists,  and  repeat  the 
visual  inspection  in  accordance  vrith  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  PAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 


:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  bt  { 
accomplished. 

Issued  in  Renton,  Washington,  on  July  26. 
1903.  I 

Duren  M.  PadenoB, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  93-18341  Piled  7-30-43;  8:45  am] 


Ofllee  of  the  Secretary 

14CFRPart2S6 
(DedMl  Na  4M0tl 

Computer  Reeervatione  Syetem  (CRS) 
ReguMione  (Pert  255) 

AOfNCV:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Request  for  comments,  petition 
for  rulemaking  on  rules  governing 
computer  reservations  systems. 


The  Department  is  inviting 
interested  persons  to  comment  on  a 
petition  for  rulemaking  filed  by  the 
American  Society  of  Travel  Agents 
(ASTA)  that  asks  the  Department  to 
amend  its  rules  on  computer 
reservations  systems  (CRSs).  ASTA  asks 
the  Department  to  amend  its  CRS  rules 
(14  CFR  part  255)  to  include  a 
prohibition  against  the  inclusion  of  lost 
booking  fses  in  the  damages  recoverable 
by  a  dUS  vendor  when  a  travel  agency 
breaches  its  contract  for  CRS  services 
before  the  end  of  the  contract's  term. 
DATES:  Comments  must  be  submitted  on 
or  before  October  1. 1993.  Reply 
comments  must  be  submitted  on  or 
before  November  1. 1993. 
AOORESSES:  Comments  must  be  filed  in 
room  4107.  Docket  48808,  U.S. 
Department  of  Transportation.  400  7th 
St.  SW..  Washington  ,  DC  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commentor  should  file  twelve  copies  of 
its  comments. 
FOR  RmTNER  MFORMA'nON  CONTACT: 

Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  S.W.. 
Washington.  D.C.  20590.  (202)  366- 
4731. 

SUPPLBiENTARY  MFOMIATION:  Travel 
agencies,  who  sell  the  great  majority  of 
all  airline  tickets  in  the  United  States, 
largely  rely  on  computer  reservations 
systems  to  learn  what  airline  services 
and  fares  are  available  for  their 
customers,  to  make  bookings,  and  to 
issue  tickets.  Each  of  the  CRSs  operating 
in  the  United  States  is  owned  by  one  or 
more  airlines  or  airline  holding 
companies.  The  nature  of  the  CRS  and 
the  airline  businesses  gives  the  owners 
of  the  CRSs  ("the  vendors")  some  power 
to  distort  airline  competition  and  to 
deny  travel  agency  customers  accurate 
information  on  airline  services.  The 
Qvil  Aeronautics  Board,  the  agency  that 
formerly  administered  the  economic 
regulatory  provisions  of  the  Federal 
Aviation  Act  ("the  Act"),  therefore 
adopted  rules  regulating  CRS  operations 
under  section  411  of  the  Act.  49  U.S.C 


1381.  After  reexamining  the  need  for 
rules,  we  readopted  the  Board's  rules 
with  changes  designed  to  further  protect 
airline  competition.  14  CFR  part  255. 
adopted  by  57  FR  43780  (September  22. 
1992). 

One  of  the  major  issues  in  our 
rulemaking  concerned  the  contractual 
restrictions  imposed  on  travel  agencies 
using  a  CRS  ("subscribers")  by  CRS 
vendors  that  can  restrict  the  subscribers' 
ability  to  add  or  switch  systems.  We 
determined  to  prohibit  certain 
subscriber  contract  clauses  that 
appeared  to  unreasonably  interfere  with 
a  travel  agency's  ability  to  use  more 
than  one  system,  but  we  determined  not 
to  adopt  other  proposals  for  regulating 
subscriber  contracts,  such  as  a  proposed 
ban  on  productivity  pricing. 

A  number  of  parties  in  the  rulemaking 
had  complained  that  vendors  made  it 
difficult  for  subscribers  to  switch 
systems  before  the  end  of  the  term  of 
their  CRS  contract  by  making 
subscribers  liable  for  onerous  liquidated 
damages  if  they  breached  the  contract. 
The  liquidated  damages  formulas  used  ' 
by  the  vendors  typically  included  an 
element  for  "lost  booking  fees".  Booking 
fees — the  fees  paid  by  airlines  and  other 
travel  suppliers  whenever  an  agency 
uses  a  system  to  book  a  travel  service- 
provide  most  of  each  vendor's  CRS 
revenues.  Lost  booking  fees  are  the 
amount  of  booking  fises  the  vendor 
would  have  received  if  the  subscriber 
had  continued  to  use  its  system  during 
the  remaining  term  of  the  contract.  In 
calculating  lost  booking  fees  the  vendor 
typically  assumed  that  the  subscriber 
would  have  used  its  system  for  most  of 
its  bookings.  The  inclusion  of  lost 
booking  fees  in  the  damages  due  a 
vendor  on  a  subscriber's  breach  of 
contract  substantially  increases  the 
subscriber's  liabiUty.  As  a  result,  the 
inclusion  of  lost  booking  fees  makes  it 
much  more  costly  for  an  agency  to 
breach  its  CRS  contract. 

We  determined  not  to  adopt  a 
prohibition  against  the  inclusion  of  lost 
booking  fees  in  liquidated  damages. 
However,  we  stated  that  our  rules  were 
intended  to  give  travel  agencies  the 
ability  to  use  more  than  one  system  and 
that  therefore  no  vendor  should  expect 
a  subscriber  to  use  its  system  for  most 
of  the  agency's  bookings  during  the  term 
of  the  contract.  No  vendor  could 
therefore  reasonably  expect  that  a 
subscriber  contract  would  produce  a 
substantial  flow  of  booking  fees.  As  a 
result,  we  concluded  that  the  contract 
law  principles  governing  liquidated 
damages  would  make  unenforceable  any 
contract  that  required  a  subscriber  to 
pay  damages  based  on  lost  booking  fees. 
57  FR  43827-43828. 
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ASTA,  the  nation's  largest  travel 
agency  trade  association,  has  filed  a 
petition  for  rulemaking  to  amend  our 
rules  to  expressly  prohibit  the  inclusion 
of  lost  booking  fees  in  liquidated 
damages  clauses.  ASTA  alleges  that 
American  Airlines'  SABRE  system  is 
continuing  to  use  such  contract  clauses 
and  is  claiming  it  may  do  so  because  our 
rules  did  not  prohibit  them.  ASTA 
proposes  that  $  255.8  of  our  rules  be 
amended  by  adding  the  following 
subsection: 


No  subscriber  contract  shall  contain  any 
provision  requiring  the  subscriber  to  pay 
damages  in  a  liquidated  amount  when  the 
effisct  of  the  provision  is  to  recover  from  the 
subscriber  booking  fees  that  would  have  been 
chaiged  to  participating  airlines  by  a  system. 

Two  vendors.  Worldspan  and  System 
One  Direct  Access,  filed  answers 
supporting  ASTA's  petition.  American, 
on  the  other  hand,  filed  an  answer 
opposing  the  petition.  American  asserts 
that  its  contraict  provision  is  merely  a 
means  of  enforcing  its  productivity 
pricing  formula,  that  the  Department 
determined  in  the  rulemaking  that 
productivity  pricing  was  a  permissible 
form  of  pricing,  and  that  the  American 
contract  provision  as  a  practical  matter 
cannot  deter  an  agency  from  using  a 
different  system. 

The  Department  invites  other  persons 
to  file  comments  on  ASTA's  petition. 
After  reviewing  the  comments  the 
Department  will  consider  whether  any 
amendment  to  our  rules  should  be 
proposed. 

Issued  in  Washington,  DC,  on  July  27. 
1993. 

PatrkkV.  Murphy. 

Acting  Assistant  Secretary  of  Transportation 

for  Policy  and  International  Affairs. 

(FR  Doc.  93-18332  Piled  7-30-93;  8:45  am] 


DEPARTMENT  OF  COMMERCE 
Technotogy  Adminlatration 

15  CFR  Part  296 

[DodMt  Na  930242-3042] 
mN0693-AAB3 

Advanced  Technology  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

OUMMARY:  The  National  Institute  of 
Standards  and  Technology  requests 
comments  on  the  proposed  revisions 
contained  in  this  notice  to  the 
regulations  vrfaich  implement  the 


Advanced  Technology  Program  (ATP). 
A  number  of  the  proposed  revisions  are 
the  result  of  enactment  of  the  American 
Technology  Preeminence  Act  of  1991, 
which  changed  the  statutory  authority 
for  ATP.  Additions  to  the  regulations 
required  by  the  Act  include  provisions 
concerning:  Participation  by  foreign 
companies  in  ATP;  the  establishment  of 
a  patent  policy  different  firom  the 
government-wide  policy  set  out  by  the 
Bayh-Dole  Act;  and  a  new  requirement 
that  "joint  research  and  development 
ventures"  be  Industry-led.  Further, 
requirement  for  royalty-sbarring  by  ATP 
recipients  with  the  Federal  government 
for  inventions  funded  under  ATP  have 
been  repealed  by  the  Act,  and  are  thus 
proposed  to  be  removed  from  the 
regulations.  Similarly,  ATP  authority  to 
provide  direct  funding  to  independent 
research  organizations  has  been 
repealed,  and  therefore  NIST  has  no 
other  than  to  make  the  proposed 
revisions  to  the  regulations.  Also, 
changes  not  required  by  the  Act  are 
proposed,  including  changes  to  simplify 
and  clarify  the  selection  criteria. 
Finally,  a  number  of  proposals  are  made 
to  streamline  the  internal  operations  of 
ATP,  including  the  selection  process. 
DATES:  Comments  on  the  proposed 
program  must  be  received  no  later  than 
September  1, 1993. 

ADDRESSES:  Comments  on  the  proposed 
program  must  j>e  submitted  in  writing 
to:  Advanced  Technology  Program  Rule 
Comments,  Technology  Administration, 
U.S.  Department  of  Commerce,  room 
A402  Administration  Building, 
Gaithersburg^  MD  20899. 
FOR  FURTHER  MFORMATKM  CONTACT: 
To  receive  additional  program 
information,  contact  George  A.  Uriano  at 
(301)  975-5187.  For  additional 
information  on  revisions  to  the 
intellectual  property  provisions  of  the 
regulations,  contact  Michael  R.  Rubin  at 
(301)  975-2803. 

SUPPLEHENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  requests  comments 
regarding  proposed  changes  to  the 
operating  procedures  of  the  Advanced 
Technology  Program  found  at  part  295 
of  title  15  of  the  Code  of  Federal 
Regulations.  The  Advanced  Technology 
Prc^ram  assists  United  States  businesses 
to  carry  out  research  and  development 
on  pre-competitive  generic  technologies. 
The  program  focuses  on  improving  the 
competitive  position  of  the  United 
States  and  its  businesses  by  accelerating 
the  development  of  pre-competitive 
generic  tedmologies  that  have 
significant  potential  to  accelerate 
economic  growth,  and  raise 
productivity.  ATP  enters  into 


cooperative  agreements  vriih  United 
States  joint  researdi  and  development 
ventiires  and  United  States  businesses, 
especially  small  businesses,  and 
involves  Federal  laboratories  in  the 
program,  where  appropriate,  using 
among  other  authorities  the  cooperative 
research  and  development  agreements 
provided  for  under  section  12  of  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980. 

Changes  prop(Med  to  part  295  include 
revisions  on  the  following  topics: 

•  The  ehgibility  of  foreign  firms  to 
participate  in  ATP  is  addressed  in  a  new 
§  295.3  of  the  regulations,  and  a  related 
definition  of  "United  States  owned 
company"  is  added  in  §  295.2(r).  These 
revisions  follow  the  requirements  of 
section  201(c)(6)  of  the  American 
Technology  Preeminence  Act  of  1991 
(15  U.S.C.  278n(d)(9)). 

•  The  establishment  of  a  patent 
policy  different  from  the  government- 
wide  policy  set  out  by  the  Bayh-Dole 
Act  is  set  out  at  §  295.8(a).  These 
revisions  follow  the  requirements  of 
section  201(c)(6)  of  the  American 
Technology  Preeminence  Act  of  1991 
(15  U.S.C.  278n(d)(ll)).  That  statute 
requires  that  title  to  inventions  made  in 
whole  or  part  with  program  funds  reside 
Mnth  for-profit  companies  that  have 
been  incorporated  in  the  United  States. 
Entities  that  are  not  for-profit 
organizations  incorporated  in  this 
country  are  not  eligible  to  obtain  title  to 
inventions  made  under  the  program. 
NIST  is  interested  in  comments  on  the 
draft  regulation,  and  also  upon  the  need 
for  possible  changes  to  the  underlying 
statute. 

•  A  new  requirement  that  "joint 
research  and  development  ventures"  be 
industry-led.  set  out  at  §§  295.2(i)  and 
295.21,  and  the  repeal  of  ATP  authority 
to  provide  direct  fiinding  to 
independent  research  organizations,  set 
out  at  $  295.30.  These  revisions  follow 
the  requirements  of  section  201(c)(2) 
and  section  201(c)(4),  respectively,  of 
the  American  Tedmology  Preeminence 
Act  of  1991  (IS  U.S.C.  278n  (b)(1)  and 
(b)(2)). 

•  Requirements  for  royalty-sharing  by 
ATP  recipients  with  the  Federal 
government  for  inventions  funded 
under  ATP  have  been  repealed,  and  are 
thus  proposed  to  be  removed  from 
existing  §  295.7(c)  of  the  regulations. 
This  revision  follows  the  requirements 
of  section  201(c)(6)  of  the  American 
Technology  Preeminence  Act  of  1991. 

•  Finally,  changes  not  required  by  the 
Act  are  proposed,  including  changes  to 
the  selection  criteria,  and  a  number  of 
proposals  are  made  to  streamline  the 
internal  operations  of  ATP,  including 
the  selection  process,  lliese  changes 
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particulariy  induda  ravisiaos  to  tlM 
ramaining  dsfinitioiis  In  f  205.2, 
chttogst  to  the  Mloctioo  diooms 
deMTibed  in  §§  295.4  and  296.5. 
changM  to  the  selection  critwia  as  set 
out  in  §  295.6.  snd  chsngsa  to  program 
administration  fotud  in  S$  295.7  snd 
295.14. 

Raqnesl  for  Comments         ! 

The  National  Institute  of  Standaida 
and  Technology  requeats  comments  on 
the  draft  revisicms  to  rMulstions  found 
St  15  CFR  psrt  295  implementing  the 
Advanced  Technology  Program  which 
ara  included  in  thia  notice. 

PeratHis  interaated  in  commenting  on 
the  proposed  program  should  submit 
their  comments  in  vrriting  to  the  shove 
sddrass.  All  commmts  received  in 
respooae  to  this  notice  wrill  become  psrt 
of  tne  public  record  snd  wdll  be 
svailable  for  inspection  and  copying  in 
the  Commerce  Department'a  Coitral 
Reference  and  Reovds  Inspection 
Facility,  Herbert  Hoover  Building,  room 
6020. 14th  Street  between  E  Street  snd 
Constitutioo  Avenue  NW.,  Wsshington, 
DC  20230. 

Classification  | 

This  document  is  not  s  majw  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  impact  on  the 
economy  of  $100  million  (v  more,  nor 
will  it  rMult  in  a  major  increase  in  coats 
or  prices  for  sny  group,  nor  hsve  a 
sipiificant  advvse  efiect  on 
competitimi.  employmmt.  investmmt. 
proouctivity,  innovation,  or  on  the 
ability  of  U.S.'based  enterprises  to 
compete  with  foraign^Msed  enterprises 
in  domestic  or  expoit  msrkets.  Toe 
General  Counael  baa  certified  to  the 
Chief  Counael  for  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effoct  on  a  substantial  number  of  small 
entities  requiring  s  flexibility  snalysis 
under  the  Rsgulstory  Flexibility  Act 
This  is  becsuae  there  ara  only  a  small 
number  of  awardees  and  thus  only  s 
small  number  of  awards  will  be  given  to 
small  businesses.  The  program  is 
entirely  voluntary  for  tne  participants 
that  seek  funding.  It  is  not  s  major 
federal  action  requiring  an 
environmental  assessment  under  the 
National  Envinmment  Policy  Act.  Hiis 
proposed  rule  contains  coUecti<m  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  approved  by 
OMB  under  control  niunber  0693-0009. 
The  Advanced  Tedmology  Program 
does  not  involve  the  mandatory 
payment  of  any  matching  fonds  from  a 
state  or  local  government,  and  doea  not 
affect  directly  any  state  or  local 


government  Accordingly,  the 
Tedmology  Administration  haa 
determined  that  Executive  Order  12372 
is  not  applicable  to  thia  program.  This 
notice  does  not  contain  polidea  with 
Federalism  impUcationa  suffidant  to 
warrant  preparation  of  a  Federalism 
assessment  undw  Executive  Order 
12612. 

List  of  Subjects  in  15  CFR  Part  29S 

Inventions  and  patents.  Laboratories. 
Research.  Sdence  and  technology, 
Sdentists. 

DetwL  July  26.1903. 
AradPrdriMkar. 

Dinctar. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  IS,  part  295  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  295— AOVANCEO  TECHNOLOGY 
PROGRAM 

1.  The  authority  citation  for  part  295 
is  revised  to  read  as  follows: 

AoOorily:  IS  U.S.C  278n. 

2.  Section  295.1  is  revised  to  read  as 
follows: 


Technology  Program  in  order  to  ensure 
the  fair  treatment  of  all  proposala.  While 
the  Advanced  Tedmology  Program  ia 
authorized  to  enter  into  granta, 
cooperative  agreements,  snd  contracts  to 
carry  out  its  mission,  these  rules  sddress 
only  the  swsrd  of  cooperative 
agreements.  The  Program  employs 
cooperative  agreements  rathw  \han 
grants  because  sudi  agreements  allow 
AlP  to  exerdse  appropriate 
management  overaight  of  projects  snd 
also  to  link  ATP-funded  projects  to 
ongoing  R&D  at  the  National  Institute  of 
Standards  and  Technology  wherever 
such  linkage  would  increase  the 
Ukelihood  of  success  of  the  project 

3.  Section  295.2  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (e), 
redesignating  paragraph  (c)  as  paragraph 
(h).  redesignating  paragraphs  (d) 
through  (i)  as  paragraphs  (k)  through  (p), 
and  adding  new  paragraphs  (b),  (c).  (d), 
(f).  (g).  (i).  and  (j)  to  read  as  follows: 


I29S.1 

(a)  The  purpose  of  the  Advanced 
Technology  Program  (ATP)  is  to  assist 
United  States  businesses  to  carry  out 
reseerch  and  development  on  pre- 
competitive  generic  tedmologies.  These 
technologies  are:  Enabling,  because  they 
ofiiBr  wide  breedth  of  potential 
application  and  form  an  important 
technical  basis  for  futiire  commerdal 
appUcations;  and  high  value,  because 
when  spplied,  they  offer  significsnt 
benefits  to  the  U.S.  economy. 
Precompetitive  technolo^  is  defined  in 
§  295.2(n)  snd  generic  tedmology  is 
defined  in  §  295.2(e). 

(b)  In  the  case  of  joint  research  and 
development  ventures  involving 

gotential  competitora.  the  willingness  of 
rms  to  commit  significant  amounts  of 
corporate  resources  to  the  venture  is 
evidence  that  the  proposed  research  and 
development  is  pre-competitive.  For 
joint  ventures  that  involve  firms  and 
their  customers  or  suppliers  or  for  single 
firms  not  proposing  cooperative 
reseerch  and  development,  a  quantified 
description  of  the  expected  broad 
applicability  of  the  technology  and 
adequate  assurances  that  the  technology 
being  developed  will  be  utilized  widely 
can  provide  evidence  that  the  proposed 
research  and  development  is  pro- 
competitive. 

(c)  This  part  prescribes  polides  and 
procedures  for  the  award  of  cooperative 
agreements  under  the  Advanced 


1295.2 

(a)  For  the  purposes  of  the  ATP.  the 
term  "award"  means  Federal  finandal 
assistance  made  under  a  grant  or 
cooperative  agreement. 

(b)  The  term  cooperative  agreement 
refera  to  a  Federal  assistance  instrument 
used  whenever  the  prindpal  purpose  of 
the  relationship  between  the  Federal 
Government  and  the  redpient  is  the 
transfer  of  money,  property,  or  services, 
or  anything  of  vdue  to  the  redpient  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by 
purdiase,  lease,  or  barter,  of  property  or 
services  for  the  dired  benefit  or  use  of 
the  Federal  Government;  and  substantial 
involvement  is  antidpated  between  the 
executive  agency,  acting  for  the  Federal 
Government,  and  the  redpient  during 
performance  of  the  contemplated 
activity. 

(c)  Tne  term  direct  costs  means  costs 
that  can  be  identified  readily  with 
activities  carried  out  in  support  of  a 
particular  final  objective.  Because  of  the 
diverse  characteristics  and  accoimting 
practices  of  difierent  organizations,  it  is 
not  possible  to  specify  die  types  of  costs 
which  may  be  classified  as  direct  costs 
in  all  situations.  However,  typical  dired 
costs  could  include  salaries  of  personnel 
assigned  to  the  ATP  project  and 
assodated  normal  fringe  benefits  such 
as  medical  insurance. 

Direct  costs  might  also  include 
supplies  and  materials,  spedal 
equipment  required  specifically  for  the 
ATP  project,  and  travel  assodated  with 
the  ATP  project. 

(d)  The  term  foreign-owned  company 
means  a  company  other  than  a  United 
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States-owned  company  as  defined  in 
$295.2(r). 

•        •        •        •        • 

(f)  The  term  grant  means  a  Federal 
assistance  instrument  used  whenever 
the  principal  purpose  of  the  relationship 
between  the  Federal  Government  and 
the  recipient  is  the  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  recipient  in  order  to  accomplish 

a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute,  rather  than  acquisition  by 
purchase,  lease,  or  barter  of  propefty  of 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government;  and  no 
substantial  involvement  is  anticipated 
between  the  executive  agency,  acting  for 
the  Federal  Government,  and  the 
recipient  during  performance  of  the 
contemplated  activity. 

(g)  The  term  independent  research 
organization  (IRO)  means  a  nonprofit 
research  and  development  corporation 
or  association  organized  under  the  laws 
of  any  state  for  the  purpose  of  carrying 
out  research  and  development  on  behalf 
of  other  organizations. 

(i)  The  term  industry-led  joint 
research  and  development  venture 
means  a  joint  research  and  development 
venture  that  consists  of  at  least  two 
separately-owned  businesses  that 
contribute  matching  funds  to  the 
project,  perform  research  and 
development  in  the  project,  and  control 
the  venture's  membership,  research 
directions  and  funding  priorities.  The 
venture  may  include  additional 
companies,  independent  research 
organizations,  universities,  and/or 
government  laboratories  which  may  or 
may  not  contribute  funds  to  the  project 
and  perform  research  and  development. 
An  independent  research  organization 
may  perform  administrative  tasks  on 
behalf  of  an  industry-led  joint  research 
and  development  venture,  such  as 
handling  receipts  and  disbursements  of 
funds  and  making  antitrust  filings. 

(j)  The  term  intellectual  property 
means  an  invention  patentable  under 
title  35.  United  States  Code,  or  any 
patent  on  such  an  invention. 

•  *        •        •        • 

4.  The  newly  designated  §  295.2(h)  is 
revised  to  read  as  follows: 

f  295.2    DefinHione. 

*  *        •        •        • 

(h)  The  term  indirect  costs  means 
♦hose  costs  inciured  for  common  or  joint 
objectives  that  cannot  be  readily 
identified  with  activities  carried  out  in 
support  of  a  particular  final  objective.  A 
cost  may  not  be  allocated  to  an  award 
as  an  indirect  cost  if  any  other  cost 


incurred  for  the  same  purpose  in  like 
circumstances  has  been  assigned  to  an 
award  as  a  direct  cost.  Because  of 
diverse  characteristics  and  accounting 
practices  it  is  not  possible  to  specify  the 
types  of  costs  which  may  be  classified 
as  indirect  costs  in  all  situations. 
However,  typical  examples  of  indirect 
costs  include  general  administration 
and  general  expenses,  such  as  the 
salaries  and  expenses  of  executive 
officers,  personnel  administration, 
maintenance,  library  expenses,  and 
accounting. 

5.  The  newly  designated 
§  295.2(k)(l)(v)  is  revised  and  (k)(l)(vi) 
is  added,  to  read  as  follows: 

1295^    Definitiona 

•        •        •        •        * 

(k)(l)  •  •  • 

(v)  The  production  of  any  product, 
process,  or  service;  or 

(vi)  Any  combination  of  the  purposes 
specified  in  paragraphs  (k)(l)  (i).  (ii), 
(iii).  (iv).  (v),  and  (vi)  of  this  section,  and 
may  include  the  establishment  and 
operation  of  facilities  for  the  conducting 
of  research,  the  conducting  of  such 
venture  on  a  protected  and  proprietary 
basis,  and  the  prosecuting  of 
applications  for  patents  and  the  granting 
of  licenses  for  the  results  of  such 
venture,  but  does  not  include  any 
activity  specified  in  paragraph  (k)(2)  of 
this  section. 


6.  The  newly  designated  §  295.2(1)  is 
revised  to  read  as  follows: 

1295.2    Definitions. 


(1)  The  term  matching  funds  includes 
the  following:  Dollar  contributions  from 
state,  county,  city,  company,  or  other 
non-Federal  sources;  in-kind 
contributions  of  full-time  personnel 
(i.e..  (wrsons  employed  full  time  by  the 
joint  venture  or  one  of  the  joint  venture 
members);  in-kind  contributions  of  a 
prorata  share  of  part-time  personnel  that 
the  Program  deems  essential  to  carrying 
out  the  proposed  experimental  work 
program  and  who  devote  at  least  50%  of 
their  time  to  the  program;  and  in-kind 
value  of  equipment  that  the  Program 
deems  essential  to  carrying  out  the 
proposed  experimental  work  program, 
which  may  include  either  the  purchase 
cost  of  new  equipment  or  the 
depreciated  value  of  previously 
purchased  equipment.  The  depreciation 
method  to  be  used  for  the  matching 
fund  determination  shall  be  the  internal 
depreciation  accounting  method  used 
by  the  applicant  for  that  equipment 
prior  to  the  award.  The  value  of 
equipment  will  be  further  pro-rated 
according  to  the  share  of  total  use 


dedicated  to  carrying  out  the  proposed 
ATP  work  program.  The  total  value  of 
equipment  expenditures  allowable 
under  the  match  may  be  applied  in  the 
award  year  expended  or  pro-rated  over 
the  duration  of  award  years.  The  total 
in-kind  value  of  equipment 
expenditures  can  not  exceed  30%  of  the 
applicant's  total  annual  share  of 
matching  funds.  The  total  in-kind  value 
of  part-time  personnel  can  not  exceed 
20%  of  the  applicant's  total  annual 
share  of  matching  funds. 

7.  The  newly  designated  §  295.2(p)  is 
revised  to  read  as  follows- 

1295.2    OafinMona. 


(p)  The  term  Secretary  means  the 
Secretary  of  Commerce  or  the 
Secretary's  designee. 

8.  Section  295.2  is  amended  by 
adding  paragraphs  (q)  through  (r)  to  read 
as  follows: 

f  295.2    Definitions. 


(q)  The  term  small  business  means  a 
business  that  is  independently  owned 
and  operated,  is  organized  for  profit, 
and  is  not  dominant  in  the  field  of 
operation  in  which  it  is  proposing,  and 
meets  the  other  requirements  found  in 
13  CFR  part  121. 

(r)  The  term  United  States-owned 
company  means  a  for-profit 
organization,  including  sole  proprietors, 
partnerships,  or  corporations,  that  has  a 
majority  ownership  or  control  by 
individuals  who  are  citizens  of  the 
United  States. 

9.  Sections  295.3  through  295.10  are 
redesignated  as  §S  295.6  through  295.13. 
and  §§  295.3  through  295.5  are  added  to 
read  as  follows: 

1295.3    Eligibility  of  UnitMlStatM- and 
foraign-owncd  iHisinesses. 

(a)  A  company  shall  be  eligible  to 
receive  an  award  from  the  Program  only 
if: 

(1)  The  Program  finds  that  the 
company's  participation  in  the  Program 
would  be  in  the  economic  interest  of  the 
United  States,  as  evidenced  by 
investments  in  the  United  States  in 
research,  development,  and 
manufacturing  (including,  for  example, 
the  manufacture  of  major  components  or 
subassemblies  in  the  United  States): 
significant  contributions  to  employment 
in  the  United  States;  and  agreement 
with  respect  to  any  technology  arising 
from  assistance  provided  by  the 
Program  to  promote  the  manufacture 
within  the  United  States  of  products 
resulting  from  that  technology  (taking 
into  account  the  goals  of  promoting  the 
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competitiveness  of  United  States 
industry),  and  to  procuie  parts  and 
materials  from  competitive  suppliers: 
and 

(2)  Either  the  company  is  a  United 
States-owned  company,  or  the  Program 
finds  that  the  company  is  incorporated 
in  the  United  States  and  has  a  parent 
company  which  is  incorporated  in  a 
country  which  affords  to  United  States- 
owned  companies  opportunities, 
comparable  to  those  afforded  to  any 
other  company,  to  participate  in  any 
joint  venture  similar  to  those  authorized 
under  the  Program;  affords  the  United 
States-owned  companies  local 
investment  oppoitimities  comparable  to 
those  afforded  to  any  other  company: 
and  affords  adequate  and  effective 
protection  for  the  intellectual  property 
rights  of  United  States-owned 
companies. 

(bj  The  Program  may,  within  30  days 
after  notice  to  Congress,  suspend  a 
company  or  joint  venture  from 
continued  assistance  under  the  Program 
if  the  Program  determines  that  the 
company,  the  country  of  incorporation 
of  the  company  or  a  parent  company,  or 
the  joint  venture  has  failed  to  satisfy  any 
of  the  criteria  contained  in  paragraph  (a) 
of  this  section,  and  that  it  is  in  the 
national  interest  of  the  United  States  to 
dosa 

(a)  The  selection  process  for  awards  is 
a  multi-step  process  based  on  the 
criteria  listed  in  §  295.6.  In  the  first  step, 
called  "preliminary  screening." 
proposals  are  eliminated  that  do  not 
meet  the  requirements  of  this  part  or  the 
program  announcement.  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 
proposal:  is  deemed  to  have  serious 
deficiencies  in  either  the  technical  or 
business  plan:  or  does  not  meet  the 
definition  of  pre-competitive,  generic 
technology;  or,  is  not  industry-led;  or  is 
significantly  overpriced  or  underpriced 
given  the  scope  of  the  work;  or  does  not 
meet  the  requirements  set  out  in  the 
Notice  of  Availability  of  Funds  issued 
pursuant  to  §  295.7;  or  in  the  case  of 
joint  ventures,  requests  more  than  a 
minority  share  of  funding.  NIST  will 
also  examine  proposals  that  have  been 
submitted  to  a  previous  competition  to 
determine  whether  substantive  revisions 
have  been  made  to  the  earlier  proposal, 
and  if  not,  may  reject  the  proposal  or 
forward  it  to  a  later  stage  in  the  review 
process  based  upon  the  earlier  review. 

(b)  In  the  second  step,  referred  to  as 
the  "technical  and  business  review." 
proposals  are  evaluated  under  the 
criteria  found  in  §  295.6.  Proposals  are 
rated  as  "not  recommended"  or 


"recommended."  Proposals  must  have 
high  scientific  and  technical  merit  to  be 
recommended.  Only  ^ose  proposals 
rated  as  "recommended"  are  considered 
further.  These  applicants  are  referred  to 
as  "semifinalists." 

(c)  In  the  third  step,  referred  to  as 
"selection  of  finalists,"  the  Program 
prepares  a  final  scoring  and  ranking  of 
semifinalist  proposals.  During  this  step, 
the  semifinalist  proposers  may  be  asked 
to  make  oral  presentations  on  their 
proposals  at  NIST,  and  in  some  cases 
site  visits  may  be  required.  Subject  to 
the  provisions  of  $  295.6,  a  list  of  ranked 
finalists  is  submitted  to  the  selecting 
official. 

(d)  In  the  final  step,  referred  to  as 
"selection  of  awardees,"  the  Selecting 
Official  selects  funding  recipients  from 
among  the  finalists,  based  upon  the  rank 
order  of  the  applications  on  the  basis  of 
all  selection  criteria  (§  295.6);  assuring 
an  appropriate  distribution  of  funds 
among  technologies  and  activities;  and 
the  availability  of  funds.  The  Program 
reserves  the  right  to  withhold  awards  in 
any  case  where  a  search  of  Federal 
records  discloses  information  that  raises 
a  reasonable  doubt  as  to  the 
responsibility  of  the  applicant.  The 
decision  of  the  Selecting  Official  is 
final. 

(e)  If  a  joint  venture  is  ranked  as  a 
finalist,  but  the  Program  determines  that 
the  joint  venture  contains  weaknesses  in 
its  structure  or  cohesiveness  that  may 
substantially  lessen  the  probability  of 
the  proposed  program  being  completed 
successfully,  the  Program  may  inform 
the  applicant  of  the  deficiencies  and 
enter  into  negotiations  with  the 
applicant  in  an  effort  to  remedy  the 
deficiencies.  If  appropriate,  funding  up 
to  10  percent  of  the  amount  originally 
requested  by  the  applicant  may  be 
awarded  by  the  Program  to  the  applicant 
to  assist  in  overcoming  the 
organizational  deficiencies.  If  the 
Program  determines  within  six  months 
of  this  award  that  the  organizational 
deficiencies  have  been  corrected,  the 
Program  may  award  the  remaining 
funds  requested  by  the  applicant  to  that 
applicant. 

(f)  NIST  reserves  that  right  to 
negotiate  with  applicants  selected  to 
receive  awards  the  cost  and  scope  of  the 
proposed  work,  e.g.,  to  add  or  delete  a 
task  to  improve  the  probability  of 
success. 

§  295.5    Use  of  abbfavtatad  pcoposala  in 
the  sataction  prooaaa. 

To  reduce  proposal  preparation  costs 
incurred  by  applicants  and  to  make  the 
selection  process  more  efficient,  NIST 
may  use  a  preliminary  qualification 
process  based  on  abbreviated  proposals. 


Announcements  requesting  abbreviated 
proposals  will  be  published  as  indicated 
in  §  295.7,  seeking  proposals  that 
address  all  of  the  selection  criteria,  but 
in  considerably  less  detail  than  full 
proposals.  The  Program  will  review  the 
abbreviated  proposals  and  select  those 
that  best  meet  the  selection  criteria. 
Submitters  of  abbreviated  proposals  will 
be  notified  in  writing  whether  their 
proposals  are  recommended  for  full 
proposal,  or,  not  recommended  for  full 
proposal.  Those  whose  proposals  are 
recommended  for  full  proposal 
submission  will  be  invited  to  prepare 
and  submit  full  proposals.  Those  not 
invited  to  submit  proposals  may 
nonetheless  elect  to  do  so,  and  will  have 
an  equal  opportunity  for  selection. 
When  the  full  proposals  are  received, 
the  review  and  selection  process  will 
continue  as  described  in  §  295.4. 
10.  Newly  designated  §  295.6  is 
revised  to  read  as  follows: 

f  295.6    CrHariaforaalaction. 

The  evaluation  criteria  to  be  used  in 
selecting  any  proposal  for  funding 
under  this  program,  and  their  respective 
weights,  are  listed  below.  No  proposal 
will  be  funded  unless  the  Program 
determines  via  the  technical  review  that 
it  has  high  scientific  and  technical 
merit,  no  matter  how  meritorious  the 
proposal  might  be  with  respect  to  the 
other  selection  criteria. 

(a)  Scientific  and  technical  merit  of 
the  proposal  (30  percent). 

(1)  Quality,  innovativeness,  and  cost- 
effectiveness  of  the  proposed  technical 
program,  i.e.  uniqueness  with  respect  to 
current  industry  practice.  Applicants 
shall  compare  and  contrast  their 
approaches  with  those  taken  by  other 
domestic  and  foreign  companies 
working  in  the  same  field. 

(2)  Appropriateness  of  the  technical 
risk  and  feasibility  of  the  project;  that  is, 
is  there  a  sufficient  knowledge  base  to 
justify  the  level  of  technical  risk 
involved,  and  is  the  risk  commensiu'ate 
with  the  potential  payoff.  Projects 
should  press  the  state  of  the  art  while 
still  demonstrating  feasibility. 

(3)  Coherency  of  technical  plan  and 
clarity  of  vision  of  technical  objectives, 
and  the  degree  the  technical  plan  meets 
Program  goals. 

(4)  Adequacy  of  systems-integration 
and  multi-disciplinary  planning 
including  integration  of  appropriate 
downstream  or  upstream  production, 
manufacturing,  quality  assurance,  and 
customer  service  requirements. 

(5)  Potential  broad  impact  on  U.S. 
technology  and  knowledge  base. 

(b)  Potential  broad-based  economic 
benefits  of  the  proposal  (20  percent). 
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(1)  Potential  to  inqmiTe  U.& 
economic  srowth. 

(2)  TimeUDMs  of  proposal:  that  is.  die 
potential  project  results  will  not  occur 
too  late  or  too  early  to  be  competitively 
useful. 

(3)  Degree  to  which  ATP  support  is 
essential  for  the  achievement  of  die 
broad-based  benefits  from  the  prc^Meed 
R&D  and  approprialaiieas  of  propond 
R&D  for  ATP  support.  This  CKtor  takes 
into  consideration  the  likelihood  of  the 
results  being  achieved  in  tiie  s«ne 
general  time  frame  frr  the  applicant  or 
by  other  U.S.  researchers  without  ATP 
support,  and  whether  other  Federal 
agencies  or  other  ^>onsors  are  already 
funding  very  similar  khids  of  work. 

(4)  Cost-ettectiveness  of  proposal. 

(c)  Adequacy  of  plans  for  eventual 
commerckdization  (20  percent). 

(1)  Evidwice  that  if  the  project  is 
successful,  the  applicants  will  pursue 
further  development  of  the  technology 
toward  commercial  application,  either 
through  their  own  organiration(s}  or 
throiwh  others. 

(2)  Degree  to  whidi  proposal 
identifies  potential  applications  of  the 
techncriogy  and  provides  evidence  that 
the  applicant  has  credible  plans  to 
assure  prompt  and  widespread  use  of 
the  technok^  if  the  R&D  is  successfrtl 
and  to  ensure  adequate  protection  of  the 
intellectual  property  by  the 
participant(s)  and.  as  appropriate,  by 
other  U.S.  businesses. 

(d)  Experience  and  qualifications  of 
the  proposing  organiiation  (15  percent). 

(1)  Adequacy  of  proposer's  facilities, 
equipment,  and  other  technical, 
financial,  and  administrative  resources 
to  accomplish  the  proposed  program 
objectives.  This  fector  includes 
consideration  of  resources  possessed  by 
subcontractors  to  the  applicant  or  other 
collaborators. 

(2)  Quality  and  appropriateness  of  the 
technical  staff  to  carry  out  the  proposed 
work  program  and  to  identify  and 
overcome  barriers  to  meeting  project 
objectives. 

(3)  Past  performance  of  the  comftany 
or  joint  venture  membo^  in  carrying  out 
similar  kinds  of  eforts  successfully, 
including  technology  application. 
Consideration  of  this  factor  in  the  case 
of  a  start-up  company  or  new  joint 
venture,  will  lake  into  account  the  past 
performance  of  the  key  people  in 
carrying  out  similar  khids  of  efforts. 

(ej  Proposer's  level  of  commitment 
and  organixational  structure  (15 
percMit). 

(1)  Level  of  conmitment  of  proposer 
as  demonstrated  by  oontributioo  of 
personnel.  equipmeoL  frtdlHies,  and 
cost-riiaring.  Extent  to  which  the 
proposer  eMlvis  Iherao^puiy's  best 


people  to  the  project.  Priority  given  to 
this  work  vis-a-vis  other  projects. 

(2)  For  joint  ventures,  the  extent  to 
wfaidi  the  jmnt  venture  has  been 
structured  (vertical  integration, 
horiaontal  integration,  or  both)  so  as  to 
include  sufficient  participants 
possessing  all  of  the  skills  required  to 
complete  successfully  the  proposed 
work. 

(3)  For  joint  ventures,  appropriate 
participation  by  small  businesses. 
"Small  business"  is  defined  in 
§295.2(q). 

(4)  Appropriateness  of  subcontractray 
suppLin-ZcoUaborstor  participation  and 
relationships  (where  applicable). 

(5)  Clarity  and  appropriateness  of 
management  plan.  Extent  to  v^icfa  the 
proposers  have  clarified  who  is 
responsible  for  each  task,  and  die  chain 
of  command.  Extent  to  which  those 
responsible  for  the  work  have  adequate 
authority  and  access  to  higher  level 
management. 

11.  Newly  designated  $295.7  is 
revised  to  read  as  follows: 

f  295.7    Notice  of  availability  of  fwnda. 

(a)  The  Program  shall  publish  at  least 
annually  a  Federal  Registernotice 
inviting  interested  parties  to  submit 
proposals,  and  may  more  frequently 
publish  invitations  for  proposals  in  the 
Commerce  Business  Daily,  based  upon 
the  annual  notice.  Potential  applicants 
must  request  a  proposal  preparation  kit 
fitim  the  Program.  Applications  will 
only  be  considered  for  funding  when 
submitted  in  response  to  an  invitation 
published  in  the  Federal  Register,  or  a 
related  announcement  in  the  Commerce 
Business  Daily. 

(b)  All  notices  published  in  accord 
with  S295.7(a]  shall  include  the  amount 
of  funds  available,  the  approximate 
number  of  awards,  types  of  awards, 
closing  dates,  the  name,  address  and 
telephone  number  of  the  contact  person, 
a  requirement  tliat  proposals  be 
submitted  with  a  NIST  Form  1262  (for 
single  applicants,  or  NIST  Form  1263 
(for  joint  ventures),  and  any  other 
appropriate  guidance. 

(c)  Notices  issued  under  §  295.7(a) 
shall  also  state  that  awards  under  the 
Program  shall  be  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  policies  and  procedures 
applicable  to  financial  assistance 
awards,  and  shall  require  that  funds 
awarded  by  the  Program  under  subpart 
C  (single  appKcants)  shall  be  used  only 
for  direct  costs  and  not  for  indirect 
costs,  profits,  or  management  fees  of  the 
funding  recipient.  Notices  shall  also 
include  the  notification  that  section  319 
of  Public  Law  101-121  prohibits 
recipients  of  Federal  oontracts.  grants. 


and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  PedersI 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan. 

12.  Newly  designated  $  295.8  is 
revised  to  read  as  follows: 

i296J    Intsaaclud  property  I ^ 
pubaeeHon  efreeeareli  resuNs. 

(a)  (1)  Potent  righte.  Title  to 
inventions  arising  from  A««igtAiinT 
provided  by  the  Program  must  vest  in  a 
company  or  companies  incorporated  in 
the  United  States.  The  United  States 
may  reserve  a  non-exclusive, 
nontransfer^le.  irrevocabb  peid-up 
license  to  practice  or  have  practiced  for 
or  on  behalf  of  the  United  Statm  any 
such  intellectual  property,  but  shall  not. 
in  the  exercise  of  sucn  license,  publicly 
disclose  proprietary  information  related 
to  the  license.  Title  to  any  such 
intellectual  property  shall  not  be 
transferred  or  passed,  except  to  a 
company  incorporated  in  the  United 
States,  until  the  expiration  of  the  first 
patent  obtained  in  connection  with  such 
intellectual  property.  Nothing  in  this 
paragraph  shall  be  construed  to  prohibit 
the  licensing  to  any  company  of 
intellectual  property  rights  arising  bom 
assistance  provided  under  this  section. 

(2)  Patent  procedures:  Each  award  by 
the  Program  will  contain  procedures 
regarding  reporting  of  inventions  by  the 
funding  recipient  to  the  Program; 
determinations  by  the  Program  as  to 
whether  it  will  retain  a  governmental 
use  license;  march-in  rights,  and  other 
matters. 

(b)  Copyrights:  Except  as  otherwise 
spedficaUy  provided  for  in  an  Award, 
funding  recipients  xmder  the  Program 
may  establish  claim  to  copyright 
subsisting  in  any  data  first  proiduced  in 
the  performance  of  the  award.  When 
claim  is  made  to  copyright,  the  funding 
recipient  shall  affix  the  applicable 
copyright  notice  of  17  U.S.C.  401  or  402 
and  acknowledgment  of  Government 
sponsorship  to  the  data  when  and  if  the 
data  are  delivered  to  the  Government, 
are  published,  or  are  deposited  for 
registration  as  a  pubhshed  work  in  the 
U.S.  Copyright  Office.  The  funding 
recipient  dull  grant  to  the  Government, 
and  others  acting  on  its  behalf,  a  paid 
up,  nonexclusive,  irrevocable, 
worldwride  license  for  all  sudt  data  to 
reproduce,  prepare  derivative  works, 
perform  publidy  and  display  publicly, 
and  btr  data  other  than  computer 
software  to  distribute  to  the  public  Iqr  or 
on  behalf  of  the  Government. 

(c)  Pubiicaii  Jtt  of  research  results: 
The  decision  on  whether  or  not  to 
publish  reseeich  results  will  be  made  by 
the  funding  reopieiMfs).  Unpi^lisfaed 
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intoilectual  property  OMmed  and 
developed  \h  any  busineM  or  joint 
raeaeicn  and  development  venture 
receiving  funding  or  fay  any  member  of 
tudi  a  joint  venture  may  not  be 
diadoaed  1^  any  officer  or  employee  of 
the  Federal  Government  except  in 
accordance  with  a  written  agreement 
between  the  owner  or  developer  and  the 
Program.  The  licenses  granted  to  the 
Government  under  ^295.8Q))  shall  not 
be  considered  a  waiver  of  this 
le^iuirement. 

13.  Section  295.14  is  added  to  reed  as 
follows: 

196.14   Special  flnendel  lepeiUng 


Each  award  by  the  Progrtm  shall 
omtain  procedures  regarding  financial 
reporting  to  ensure  that  awards  are 
being  used  in  accordance  with  office  of 
Management  and  Budget  Circular  A- 
122— "Cost  Principles  for  Non-Profit 
Organizations".  Federal  Acquisition 
Regulation  (FAR)  Part  31— "Contract 
Cost  Principles  and  Procedures",  or 
other  sound  accounting  practices  to  be 
specified  in  the  Cooperative  Agreement. 
Each  award  will  be  subject  to  an 
Attestation  Engagemant  (i.e..  providing 
assurance  on  repesentations  of 
compliance  with  statutory,  regulatory, 
and  contractual  requirements)  or  an 
audit  in  conjimction  with  die  recipient's 
annual  audit  at  least  every  two  yeers.  In 
the  intoest  of  efficiency,  the  recipients 
are  encouraged  to  retain  their  own 
independent  CPA  firm  to  perform  these 
services.  The  Department  of 
Commerce's  Office  of  Inspector  General 
(OIG)  reserves  the  right  to  determine  the 
time  frame  and/or  level  of  service  of 
finmcial  audit  rep<vts  that  are  to  be 
delivered  and  to  determine  how  the 
close-out  audit  is  to  be  conducted.  The 
use  of  an  independent  CPA  firm  does 
not  preclude  the  OIG's  right  to  conduct 
its  own  audit 

14.  The  heading  for  Subpart  B  is 
revised  to  reed  as  follows: 


directly  to  any  university  or 
governmental  organization. 

(b)  Applications  for  funding  under 
this  subpart  may  be  submitted  on  behalf 
of  an  industry-led  joint  research  and 
development  venture  by  one  or  more 
businesses  or  independent  research 
organizations  that  are  members  of  the 
venture.  Applications  must,  however, 
include  letters  of  commitment  from  all 
proposed  members  of  the  venture, 
verifying  the  availability  of  matching 
funds,  and  authorizing  the  party  or 

Krties  submitting  the  proposal  to  act  on 
half  of  the  proposal  to  act  on  behalf 
of  the  venture  with  the  Progrem  on  all 
matters  pertaining  to  the  proposal. 

16.  Section  295.22  is  revised  to  read 
as  follows: 


itoumitd 

I  induslfy*L0d  JoinI  RmmmvIi 
tnd  Dtv«lopnMfit  VentuTM 

IS.  Secti(m  295.21  is  revised  to  read 
as  follows: 


I2M.21    QuaMieallenef( 

(a)  Assistance  under  this  subpart  is 
available  to  industry-led  joint  research 
and  development  ventures  only,  subject 
to  the  limitations  set  out  in  S  295.3  of 
these  regulations.  These  ventures  may 
include  universities,  independent 
reseerch  otganiatioos,  and 
governmental  entities;  however,  the 
Program  vrill  not  fwfidm  funding 


1295.22    Umltationsoni 

An  award  will  be  made  under  this 
subpart  only  if  the  award  will  facilitate 
the  formation  of  a  joint  venture  or  the. 
initiation  of  a  new  research  and 
development  project  by  an  existing  joint 
venture. 

17.  Section  295.24  is  revised  to  read 
as  follo%<r8: 


1296.24 

Joint  research  and  development 
ventures  selected  for  fundii^  must 
notify  the  Department  of  Justice  or  the 
Federal  Trade  Commission  under  the 
National  Cooperative  Research  Act  of 
1984.  No  funds  will  be  released  prior  to 
receipt  by  the  Program  of  copies  of  such 
notification. 

18.  The  heading  for  subpart  C  is 
revised  to  reed  as  follows: 

Subpart  C— Assistanca  to  Singla- 
Applicant  UJS,  Bualnaaaaa 

19.  Section  295.30  is  revised  to  read 
as  follows: 


f296J0  Typee  e>  eeeletanoe  evalleble. 

This  subpart  describes  the  types  of 
assistance  that  may  be  provided  under 
the  authority  of  15  U.S.C  278n(b)(2). 
Sudi  assistance  includes  but  is  not 
Umited  to  entering  into  cooperative 
agreements  with  United  States 
businesses,  especially  small  businesses. 

20.  Section  295.31  is  revised  to  read 
as  follows: 

§  295J1    QuelinGation  of  appNcenle> 

Awards  imder  this  subpart  will  be 
available  to  all  businesses,  subject  to  the 
limitations  set  out  in  $  295.3  of  these 
regulations.  The  Program  vrill  not 
directly  provide  funding  under  this 
subpart  to  any  govenmiental  entity, 
academic  institution  or  independent 
research  organization. 
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DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Regulatory 

laCFRPartM 
(Oechal  No.  RM»-22-000] 

Pravlalona  for  AppUcationa  for 
Tranamlaalon  Sarvlcaa  Under  Section 
211  of  ttw  FMaral  Poewr  Act 

Issued  July  27, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations  to 
govern  the  procedures  for  applications 
for  transmission  services  under  section 
211  of  the  Federal  Power  Act.  Since  the 
enactment  of  the  Energy  Policy  Act  of 
1992,  such  applications  have  increased 
and  the  Commission  expects  to  receive 
additional  applications.  The  proposed 
regulations  address  the  statutory 
provision  req\iiring  public  notice  of  an 
application  and  notice  to  each  affected 
State  regulatory  agency,  electric  utility, 
and  Federal  power  marketing  agency. 
DATES:  Written  comments  must  be 
received  by  the  Commission  by 
September  1. 1993. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426. 
FOR  niRTMER  MFORMATKM  CONTACT: 
Hadas  Z.  Kozlowski,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  Telephone:  (202)  208-0231. 
SUPPLEMENTARY  MFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104.  at  941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 
The  Conimission  Isstiance  Posting 
System  (OPS),  an  electronic  bulletin 
board  s<»rvice.  provides  access  to  the 
texts  of  formal  docimient  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  usot  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  ot  2400  bps. 
full  duplex,  no  perity,  8  data  bits  and  1 
stop  bit  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
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on  OPS  for  30  days  from  the  date  of 
issuance.  The  cooipI«te  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  ftom  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  kxated  in  room  3104. 
941  North  Capitol  Street.  ME.. 
Washington.  DC  20426. 

I.  latrodiKtioa 

TTie  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing 
this  notice  of  proposed  rulemaking 
(NOPK)  to  address  the  notice 
requirement  for  applications  for 
transmission  services  under  section  211 
of  the  Federal  Power  Act  (FPA),'  as 
amended  by  the  Energy  Policy  Act  of 
1992  (Energy  Policy  Act).» 

Since  its  enactment  in  1978  as  part  of 
the  Public  Utility  Regulatory  Policies 
Act  (PURPAl.s  section  211  has 
authorized  the  Commission  to  order 
transmission  in  certain  circumstances. 
Section  211.  as  initially  enacted, 
permitted  electric  utilities,  geotbermal 
power  producers,  and  Federal  power 
marketing  agencies  to  apply  to  the 
Commission  for  an  order  requiring  any 
other  electric  utility  to  provide 
transmission  services  to  the  applicant 
Also  as  initially  enacted,  section  211 
precluded  the  Commission  from 
ordering  transmission  services  unless 
such  action  would  reasonably  preserve 
existing  competitive  relationships.  This 
requirement  severely  limited  the 
situations  in  which  the  Commission 
could  order  transmisaion.*  In  £act.  the 
Commission  only  received  six 
applications  pursuant  to  the  original 
version  of  section  211.  and  only  ordered 
transmission  under  section  211  on  one 
occasion  (pursuant  to  a  settlement 
agreement  among  the  (lertias.s 

Congress  enacted  the  Energy  Policy 
Act  on  October  24, 1992.  The  Energy 
Policy  Act  revised  section  211  of  the 
FPA  and  expanded  the  Commission's 
authority  to  order  transmission  serviceisT 
Under  the  revised  section  211,  the 
Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest,  would 
not  unreasonably  impair  the  continued 
reliability  of  electric  systems  affected  by 
the  order,  and  would  meet  the 
requirements  of  amended  section  212." 
The  Commission  no  longer  must  find 


» 16  use.  834|. 

iPnb.  L.  103-468. 106  Stat  2776  ri992). 

>16U.S.C.  2«01e(Mq. 

*SeeSouttieastfm^metAdminhtmtkm\ 

Kentucky  Vtiblies  Cemipany.  Opiaioa  rOo.  196. 2S 
FERC  161.204  (1963).  otderon  nhg. Opinion  No. 
IM-A.  26  FERC  161.127  (1964). 

•SeeCsntarf  Aww^l^iAf  O..  atof..  17FERC 
161.078(1961). 
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that  m  order  mandating  transmisaion 
services  %voukl  raaaonably  preserve 
existing  competitive  reUtion^ips. 
Section  211.  as  amended,  also  allows 
any  electric  utility.  Federal  power 
marketing  agency,  or  any  other  person 
generating  electric  eoeigy  for  sale  far 
resale  to  apply  for  an  order  requiring  a 
"transmitting  utility"  to  provide 
transmission  services  to  the  appUcant.' 

The  Commission  has  already  received 
four  applications  pursuant  to  section 
211  since  the  passage  of  the  Eneigy 
Policy  Act,  two-thinis  as  many  as  it 
received  during  the  entire  fourteen-year 
period  during  %vhich  the  original 
version  was  in  place.  The  Commission 
expects  to  receive  more  such 
applications. 

Section  211(a)  provides  that  upon 
receipt  of  an  application,  after  public 
notice  and  notice  to  eech  affected  Stale 
regulatory  authority,  each  affected 
electric  utility,  and  each  aniacted 
Federal  power  marketing  agency,  and 
after  affording  an  opportunity  for  an 
evidentiary  hearing,  the  Commission 
may  issue  an  order  on  the  applicati<Mi.* 
The  Commission  in  this  order  is 
proposing  regulations  to  govern  this 
notice  provision. 

Accordingly,  the  Commission  is 
proposing  to  amend  chapter  I.  title  18  of 
the  Code  of  Federal  Regulations,  to  add 
part  36.  The  Commission  seeks 
comments  on  this  proposal. 

II.  Public  Reporting  Burden 

The  propoaod  rule  would  establish 
the  notice  procedures  to  be  followed 
when  an  application  under  section  211 
is  filed.  The  proposed  rule  would 
require  the  applicant  to  provide  to  the 
Commission  a  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
well  as  to  notify  affected  entities,  as 
specified  in  section  211(a).  of  the  filing. 

The  public  reporting  burden  for  the 
new  information  collection 
requirements  contained  in  the  proposed 
rule  is  estimated  to  average  five  hours 
per  response.  This  estimate  includes 
time  for  reviewing  the  requirements  of 
the  Commission's  regulations,  searching 
existing  data  sources,  gathering  and 
maintaining  the  necessary  data, 
completing  and  reviewing  the  collection 
of  information,  and  filing  the  required 
information. 


'  Section  3(23)  of  the  FPA.  h  anaoded  by  the 
Energy  Policy  Act.  16  U.S.C.  796(23).  defines  a 
"transmitting  ntiiity"  ac  any  elactric  utility, 
quali^ring  oogeaacation  facility,  or  Federal  power 
marketing  agency  thai  owns  or  operates  electric 
power  transmission  facilities  that  are  uaad  for  the 
sale  of  electric  energy  al  wholesale. 

•This  nolioe  requirement  in  tiiis  provision  of 
section  XII  IMS  Ml  aBMadad  by  Hm  Bnargy  PoNcjr 
Act 


The  Commtssioa  Mtimatas  thai 
appnudoMtety  twenty  applications  for 
transmisstoo  services  wilt  be  recwved 
each  year.  Acoordingly.  the  poblic 
reporting  burden  is  estimated  to  be  no 
more  than  100  hours. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
Commissian's  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  206-1415).  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (Attention:  DeA  Officer  for 
Federal  Energy  Regulatory     . 
Commission). 

III.  Diacussioa 

The  Commission  is  proposing  to 
amend  title  18  of  the  Code  of  Federal 
Regulations,  by  adding  a  part  36.  to 
specify  the  notice  prtxnires  for 
applications  for  transmission  servioas 
under  section  211  of  the  FPA. 

The  proposed  rule  would  require  an 
applicant  for  a  transmission  order  under 
section  211  to  include  in  its  filing  a 
form  of  notice  suitable  for  publication  in 
the  Federal  Register.  The  proposed  rule 
would  also  require  the  applicant  to  give 
actual  notice,  pursuant  to  Rule  2010  of 
the  Commission's  Rules  of  Practice  and 
Procedure.^  to  each  affected  State 
regulatory  authority,  each  affected 
electric  utility,  and  each  affected 
Federal  power  marketing  agency. 

As  explained  in  the  Conference 
Report  on  PURPA.10  affected  electric 
utilitiea  under  section  211(a)  are  the 
electric  utilities  that  have  made  the 
arrangements  for  the  sale  of  power  and 
the  utility  being  requested  to  transmit 
the  power.  Affected  State  regulatory 
authorities  would  be  State  regulatory 
authorities,  as  defined  in  FPA  section 
3(21),  16  U.S.C.  796(21),  regulating  the 
rates  and  charges  of  any  affected  electric 
utility.  An  affeaed  Federal  power 
marketing  agency  would  be  any  such 
agency  that  operates  in  the  service  areas 
of  any  of  the  affected  electric  utilities. 

IV.  Regulatory  Flexibility  Act 

The  R^ulatory  Flexibility  Act 
(RFA)  i>  requires  that  rufemakings 
contain  either  a  description  and  analysis 
of  the  effect  tlie  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  substantial 


•16CFR38S.2eM. 

'o/oinf  Explanatory  Statement  of  the  Committee 
of  Conference  (Conference  Report).  H.R.  Rep.  Mo. 
9S-17S0.  9Sth  Cong.,  2d  SeH.  M  (ltrs|. 

••SU.S.C  601-612. 
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economic  effod  on  ■  substantial  number 
of  small  entities.  Because  the  entities 
that  would  be  lequirad  to  comply  with 
the  proposed  rule  are  electric  utilities. 
Federal  power  marketing  agencies,  or 
persons  generating  electric  eneigv  for 
sale  for  resale  that  do  not  fall  within  the 
RFA's  definition  of  small  entities."  the 
Commission  certifies  that  this  rule  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  | 

V.  Earironmental  StatemenJI 

Commissi(Mi  regulations  require  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment." The  Commission 
has  categorically  excluded  certain 
actions  from  this  requirement  as 
presumed  not  to  have  a  significant  effect 
on  the  human  environment.)^  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not 
substantively  change  the  eflect  of 
legislation  or  regulations  being 
amended."  The  proposed  rule  would 
not  substantively  alter  the  Commission's 
policy  concerning  applications  under 
section  211.  The  proposed  rule  would 
merely  specify  the  procedures  that  must 
be  used  to  provide  notice  of  such 
applications.  Because  the  proposed  rule 
is  merely  procedural,  no  environmental 
consideration  is  necessary. 

VI.  Information  CoUection  SlatenMUt 

The  Office  of  Management  and 
Budget'3  (OMB)  regulations  i"  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency. 

The  information  collection 
requirements  in  the  proposed  rule  are 
contained  in  FERC-716A.  "Notice  of 
Application  for  Order  Requesting 
Transmission  Services".  The 
Commission  would  use  the  data 
collected  to  carry  out  its  responsibilities 
under  Part  11  of  the  Federal  Power  Act. 

The  Commission  is  notifying  OMB  of 
this  proposed  rule.  Interested  persons 
may  obtain  information  on  the  reporting 


"5  U.S.C  601(3)  (citing  faction  3  of  lh«  Small 
B«Min«M  Act.  IS  U.S.C  632).  S«ction  3  of  the  Small 
Buain«M  Act  deflnM  •  "small-businaM  concern"  as 
a  buaineaa  that  it  independently  owned  and 
operated  and  that  is  not  dominant  in  its  field  of 
0{Mration.  15  U.S.C  632(a). 

"Ragulations  Impleniaating  NaNooal 
EnviraiunenUl  Policy  Act.  FERC  SUtule*  k 
Raguialions  1  30,783  (1907),  52  PR  47897  (Doc  17. 
1987). 

•«  18  CFR  380.4. 

**18C7R380.4(aX2Xii)- 

<«S  CFR  1320.13. 
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requirements  by  contacting  the  Fednal 
Energy  Regulatory  Commission,  941 
North  Capitol  SUeet,  NE.,  Washington, 
DC  20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  the  proposed  rule 
can  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  E)esk  Officer  for 
Federal  Energy  Regulatory 
Commission).  . 

Vn.  Public  Comment  Procedures 

The  Commission  invites  comments  on 
the  proposed  rule  from  interested 
persons.  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  Commission  no 
later  than  September  1, 1993.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Ciapitol  Street, 
NE..  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM93-22-OO0. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  public  reference  room  at 
941  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Part  36 

Administrative  practice  and 
procedure.  Electric  power. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  add  part  36, 
chapter  I.  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Lois  D.  CadieU. 
Secretary. 

1.  Part  36  is  added  to  read  as  follows: 

PART  36— RULES  CONCERNING 
APPUCADONS  FOR  TRANSMISSION 
SERVICE  UNDER  SECTION  211  OF 
THE  FEDERAL  POWER  ACT 

Sec. 

36.1    Notice  provisions  applicable  to 
applications  for  transmission  services 
under  section  211  of  the  Federal  Power 
Act. 

Authority:  5  U.S.C  551-557;  16  U.S.C. 
791a-«25r;  31  U.S.Q  9701;  49  U.S.C  1-27. 

§  36.1  Notice  provialona  applicable  to 
appHcationa  for  transmission  aervleas 
under  section  211  of  tha  Faderal  Power  Act 

(a)  Additional  filing  requirements. 
Any  person  filing  an  application 
pursuant  to  section  211  of  the  Federal 
Power  Act,  16  U.S.C.  824j.  shall  include 
the  following: 

(1)  A  statement  of  public  notice, 
suitable  for  publication  in  the  Federal 
ter.  The  notice  shall  state  the 


applicant's  name,  the  date  of  the   . 
application,  the  names  of  the  affected 
parties,  and  a  brief  description  of  the 
transmission  services  sought.  The  notice 
shall  be  in  the  following  form: 

United  States  of  America  Federal  Energy 
Regulatory  Commission 

(Name  of  Applicant>-^)ocket  No.  TX- 

Notice  of  Application  for  Order  Requesting 
Transmission  Services 

On  (date  application  was  filed),  (name  and 
address  of  applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  transmission  services 
pursuant  to  section  211  of  the  Federal  Power 
Act. 

(Brief  description  of  the  transmission 
services  sought]. 

Any  person  desiring  to  be  heard  or 
.objecting  to  the  granting  of  the  requested 
transmission  services  should  Tile  a  petition  to 
intervene  or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  209  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.209,  385.214).  All 
such  petitions  or  protests  must  be  filed 
within  30  days  after  the  date  of  publication 
of  this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by  the 
Commission  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must  flle 
a  petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

and 

(2)  A  sworn  statement  that  actual 
notice,  pursuant  to  Rule  2010  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  §  385.2010  of  this  chapter, 
has  been  served  on  each  affected  electric 
utility,  each  affected  State  regulatory 
authority,  and  each  affected  Federal 
power  marketing  agency.  Such 
statement  shall  enumerate  each  person 
so  served. 

{b)  Other  filing  requirements.  All 
other  filing  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  remain  in  effect  for 
applications  under  this  section. 

(c)  Definitions.  (1)  Affected  electric 
utility  means  any  electric  utility  that  has 
made  the  arrangements  for  the  sale  of 
electric  energy  to  the  applicant  and  any 
transmitting  utility  being  requested  to 
transmit  the  electric  energy. 

(2)  Affected  State  regulatory  authority 
means  a  State  regulatory  authority,  as 
defined  in  section  3(21)  of  the  Federal 
Power  Act,  16  U.S.C.  796(21),  regulating 
the  rates  and  charges  of  any  affected 
electric  utility. 

(3)  Affected  Federal  power  marketing 
agency  means  a  Federal  power 
marketing  agency  that  operates  in  the 
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service  area  of  any  affected  electric 
utility. 

(FR  Doa  93-18361  Piled  7-30-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

NaUonai  Highway  Traffic  Safety 
Admlnlatratlon 

49CFRPart552 

Air  Brake  Syatema;  Denial  of  Petition 
for  Rulemakirtg 

AQENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTKW:  Denial  of  petition  for 
rulemaking. 

SUMMARY;  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the 
American  Trucking  Associations 
requesting  that  the  agency  delay  the 
October  7, 1992  effective  date  of  a  ffnal 
rule  that  amended  Standard  No.  121, 
Air  Brake  Systems,  to  include,  among 
other  things,  a  requirement  that  the 
pressure  in  a  trailer's  supply  line  be  not 
less  than  70  psi.  Since  the  agency  was 
unable  to  respond  to  the  petition  prior 
to  the  effective  date,  it  treated  the 
petition  as  a  petition  to  suspend  the 
requirement  and  establish  a  new 
effective  date.  The  agency  believes  that 
the  one  year  leadtime  period  provided 
a  sufficient  time  to  ensure  that  trailer 
manufacturers  and  purchasers  could 
comply  with  the  new  requirements.  In 
addition,  the  agency  has  concluded  that 
granting  the  petitioner's  request  would 
delay  an  important  safety  measure  that 
helps  prevent  problems  caused  by  brake 
drag.  Based  on  the  above  consideration, 
the  agency  is  denying  the  petition 
because  there  is  no  reasonable 
possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Richard  Carter,  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
(202)  366-5274. 

SUPPLEMENTARY  MFORMATKM:  Federal 
Motor  Vehicle  Safety  Standard  No.  121, 
Air  Brake  Systems,  establishes 
performance  requirements  for  braking 
S3r8tems  on  vehicles  equipped  with  air 
brake  systems.  The  purpose  of  the 
standard  is  to  ensure  safe  braking 
performance  under  normal  and 
emergency  braking  conditions.  The 
standard  applies  to  vehicles  equipped 
with  air  brake  systems,  but  does  not 
apply  to  motor  vehicle  equipment. 


On  October  8, 1991.  NHTSA 
published  a  final  rule  that  amended 
Standard  No.  121  in  several  ways.  (56 
FR  50666).  First,  the  final  rule  deleted 
the  requirement  for  a  separate  reservoir 
capable  of  releasing  the  parking  brakes. 
Second,  the  final  rule  added 
requirements  for  a  minimum 
compressor  cut-in  pressure  for  trucks 
and  buses,  for  the  retention  of  a 
minimum  level  of  pressure  in  a  trailer's 
supply  line  of  at  least  70  psi,  and  for  the 
prevention  of  automatic  application  of 
trailer  parking  brakes  while  the 
minimum  trailer  supply  line  pressure  is 
maintained.  The  amendments  were 
intended  to  encourage  the  use  of  more 
effective  trailer  braking  systems  and  to 
simplify  the  maintenance  of  those 
systems.  The  final  rule  provided  a 
leadtime  of  one  year  for  the 
amendments  and  took  effect  on  October 
7. 1992. 

The  final  rule  requested  that  petitions 
for  reconsideration  be  submitted  on  or 
before  November  7, 1991.  No  petitions 
for  reconsideration  were  submitted. 

On  August  24, 1992,  six  weeks  before 
the  October  7, 1992  effective  date,  the 
American  Trucking  Associations  (ATA) 
submitted  a  rulemaking  petition 
requesting  a  one  year  delay  in  the 
effective  date.  ATA  contended  that 
some  trailer  purchasers  did  not  have 
sufficient  time  to  assure  compatibility 
between  old  and  new  systems  in  fleets 
with  multiple  trailer  operations.  The 
petitioner  stated  that  all  trailer  fleets 
should  be  given  an  additional  year  to 
satisfy  themselves  about  the 
performance  of  the  new  air  brake 
systems.  The  additional  time  would 
permit  service  and  operational 
personnel  to  adjust  to  the  higher  supply 
line  pressures  which  trailere  must  meet, 
according  to  ATA.  The  petitioner  also 
believed  that  trailers  built  to  comply 
with  the  previous  requirements  were  as 
safe  as  those  built  to  comply  with  the 
new  requirements. 

NHTSA  notes  that  the  petitioner  did 
not  file  a  petition  for  reconsideration  of 
the  final  rule  and  delayed  submitting  its 
petition  requesting  an  extension  imtil 
almost  the  end  of  the  one  year  period 
provided  for  leadtime.  In  the  short  time 
remaining  before  the  October  7, 1992 
effisctive  date,  the  agency  was  unable  to 
complete  its  analysis  and  reach  a 
decision  on  the  petition.  The  agency 
therefore  decided  to  treat  the  petition  as 
a  request  for  a  suspension  of  the  supply 
line  pressure  requirement. 

Subsequmt  to  the  supply  line 
pressure  requirement's  taking  effiect. 
representatives  of  ATA  have  contacted 
the  agency  and  reiterated  their  concerns 
about  the  requiremmt. 


After  reviewing  ATA's  petition  in 
light  of  the  available  information, 
NHTSA  has  decided  not  to  grant  the 
petition.  The  agency's  decision  is  based 
in  part  on  the  fact  that  suspending  the 
effective  date  for  the  new  requirements 
would  not  be  in  the  interests  of  motor 
vehicle  safety.  In  particular,  granting  the 
petitioner's  request  would  delay  an 
important  safety  measiue  that  helps 
prevent  problems  caused  by  brake  drag, 
according  to  testing  conducted  at  the 
agency's  Vehicle  Research  Test  Center 
(VRTC).  In  addition,  other  than  general 
statements  and  anecdotal  accounts,  the 
petitioner  did  not  provide  information 
to  convince  the  agency  either  that  the 
one  year  leadtime  was  an  insufficient 
period  of  time  to  ensure  that  trailer 
manufacturera  could  comply  with  the 
new  requirements,  or  that  there  are  any 
current  problems  of  sufficient 
magnitude  to  warrant  a  suspension. 
Even  though  some  vehicle  users  may 
have  experienced  problems  as  a  result  of 
the  final  rule,  the  agency  believes  that 
the  requirements  which  took  effect  in 
October  are  necessary  for  vehicle  safety. 
The  agency  has  received  only  one 
correspondence  fix>m  a  trucking  firm 
having  trouble  mixing  the  old  and  new 
trailere  that  could  be  directly  related  to 
the  new  requirements.  In  that  situation, 
the  fleet  owners  problem  is  relatively 
simple  and  could  be  easily  resolved  by 
raising  the  compressor  cut-in  pressure 
on  the  old  trailer.  The  agency  further 
notes  that  no  vehicle  manufacturer 
requested  a  delay  in  the  effective  date. 
Based  on  the  above  considerations, 
NHTSA  has  determined  that  there  is  no 
reason  to  justify  suspending  the 
requirement. 

In  accordance  with  49  CFR  part  552, 
the  agency  has  completed  its  technical 
review  of  the  petition  and  determined 
that  there  is  no  reasonable  possibility 
that  the  requested  amendment  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding.  Accordingly,  the  agency  is 
denying  the  petition. 

Authority:  15  U.S.C  1410a:  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  July  27, 1993. 
BaiiyFelrice. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-18275  Filed  7-30-93;  8:45  am) 
MUMQC00E4aii 
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Tedwrrt  Molor  Yehirle  flafety 
gliidwde;  Ak  Bnk»  gystems;  Lonp- 


n  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Daputmeot  oflYanspoTtation. 
ACHON:  Notice  of  proposed  rulemaking 
(NPRM). 

•ummaiiy:  Consistent  with  a 
recommendation  by  the  National 
Transportation  Safety  Board  and  in 
responae  to  a  petition  for  rulemaking 
from  the  American  Trucking 
Assodations  (ATA),  this  notice 
propoaea  to  amend  the  reservoir 
requirements  in  Standard  No.  121.  Air 
Brake  Systems,  for  trucks,  buses,  and 
trailers  equipped  with  air  brakes.  The 
agency  believes  that  the  proposed 
amendments  would  improve  the  braking 
efficiency  of  such  vehicles  and  reduce 
the  number  of  brakes  found  to  be  out  of 
adjustment  during  inspections.  It  would 
do  this  by  removing  a  design  restriction 
that  tends  to  discourage  the  use  of  long- 
stroke  brake  chambers,  a  technology 
with  potentially  significant  safety 
benefits.  The  agency  does  not  anticipate 
adverse  safety  consequences  resulting 
frtun  modifying  the  reservoir 
requirements. 

MTit:  Comments.  Comments  must  be 
received  on  or  before  OctobcR*  1. 1993. 
PWPCUD  EPncnvi  DAT«:  The  proposed 
amendments  in  this  notice  would 
become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
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I:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 
National  Highvray  Traffic  Safety 
Administration.  400  Seventh  S^eet. 
SW..  Washington.  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

RM  RmTNER  MRMMATION  CONTACT: 
Mr.  Richard  Carter.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-366-5274). 

tUPM^yENTARY  MFORMATION: 

/.  Background 

Standard  No.  121.  Air  Brake  Systems, 
specifies  performance  requirements 
applicable  to  vehicles  equipped  with  air 
brakes.  The  Standard  also  requires  air- 
braked  vehicles  to  be  equipped  with 
various  types  of  equipment,  including 


an  air  compressor,  reservoirs,  and  a 
pressure  gauge.  (See  section  S5.1) 
Standard  No.  121  does  not  specify  the 
length  of  brake  chambers,  but  it 
establishes  a  ratio  between  the  volume 
of  the  service  reservoirs  and  the  volume 
of  the  brake  chambers.  The  effect  of  this 
ratio  is  that  if  the  brake  chamber  is 
lengthened,  thereby  increasing  its 
volume,  it  may  be  necessary  to  enlarge 
the  service  reservoirs. 

W'th  respect  to  trucks  and  buses, 
Section  S5.1.2.1  currently  specifies  that 

The  combined  volume  of  all  service 
reservoirs  and  supply  reservoirs  shall  be  at 
least  12  times  the  combined  volume  of  all 
MTvioe  brake  chambers  at  maximum  travel  of 
pistons  or  diaphragms.  Howrever,  the 
reservoirs  on  the  truck  portion  of  an  auto 
transporter  need  not  meet  this  requirement. 

Similarly,  with  respect  to  trailers, 
section  S5.2.1.2  specifies 

Total  service  reservoir  volume  shall  be  at 
least  eight  times  the  combined  volume  of  all 
service  brake  chamlxirs  at  maximimi  travel  of 
pistons  or  diaphragms.  Howrever,  the 
reservoirs  on  a  heavy  hauler  trailer  and  on 
the  trailer  iMrtion  of  an  auto  transports  need 
not  meet  this  requirement 

These  provisions  are  intended  to 
ensure  that  a  vehicle's  braking  system 
has  sufficient  compressed  air  to  provide 
adequate  brake  pressure  alter  a  nxmiber 
of  brake  applications.  Longer  brake 
chambers,  commonly  known  as  "long- 
stroke"  chambers,  in  reference  to  the 
longer  piston  or  pushrod  they  require, 
have  been  mentioned  in  reports  by 
NHTSA  (Automatic  Slack  Adjusters  for 
Heavy  Vehicle  Brake  Systems.  February 
1991,  DOT  HS  724),  and  the  National 
Transportation  Safety  Board  (Heavy 
Vehicle  Airbrake  Performance,  1992, 
PB92-917003/NTSB/SS-92/01)  as  a 
technology  that  can  help  improve  brake 
adjustment  on  heavy  trucks.  However, 
the  reports  also  note  that  the  reservoir 
requirements  in  Standard  No.  121 
would  necessitate  much  larger 
reservoirs  to  accommodate  the  long- 
stroke  chambers.  Thus,  while  the 
current  requirements  do  not  prohibit 
long-stroke  brake  chambers,  the 
requiitoments  for  reservoir  size 
significantly  discourage  the  use  of  long- 
stroke  chambers. 

n.  Petition 

On  March  17, 1992,  the  American 
Trucking  Associations  (ATA)  petitioned 
the  agency  to  amend  the  reservoir 
requirements  in  55. 1.2.1  and  S5.2.1.2.  to 
fecilitate  the  installation  of  long-stroke 
brake  chambers,  a  technology  that  the 
petitioner  states  will  improve  the 
performance  of  air-braked  vehicles. 
With  respect  to  trucks  and  buses 
equipped  with  long-stroke  chambers, 
ATA  recommended  that  the  combined 


volume  of  all  the  reservoirs  be  based  on 
the  "rated  volume"  of  the  service  brake 
chambers,  rather  than  on  the  volume  of 
the  chambers  at  the  maximum  travel  of 
the  piston.  The  "rated  volume"  of  each 
brake  chamber  would  be  determined 
pursuant  to  a  table  of  specified  values 
according  to  the  area  of  the  brake 
diaphragm  and  the  length  of  the  stroke. 
In  other  words,  \mder  ATA's 
recommended  amendment,  if  a  "type 
30"  brake  chamber  (with  a  diaphragm  of 
approximately  30  square  inches)  had  a 
full  stroke  of  at  least  2.50  inches,  then 
the  rated  volume  of  the  brake  chamber 
would  have  to  be  at  least  84  cubic 
inches.  As  a  practical  matter,  the  use  of 
long  stroke  chambers  should  result  in  an 
equivalent  increase  in  air  brake  chamber 
reservoir  capacity  of  approximately  17 
to  20  percent,  depending  on  the 
manufacturer's  choice  of  brake 
chambers.  For  other  types  of  brake 
chambers  not  presented  on  the  table,  the 
rated  volume  would  be  the  volume  of 
the  brake  chamber  at  maximum  travel  of 
the  brake  pistons  or  pushrods.  With 
respect  to  trailers.  ATA  requested  that 
the  total  service  reservoir  volume  be  at 
least  eight  times  the  combined  rated 
volume  of  all  service  brake  chambers. 

In  support  of  its  petition,  ATA  argued 
that  manufecturers  would  have  to  incur 
unnecessary  costs  associated  with 
increasing  the  size  of  the  reservoirs  if 
standard  brake  chambers  were  replaced 
with  long-stroke  chambers.  Along  with 
these  additional  costs,  some  vehicle 
configiirations  would  have  to  be 
redesigned  due  to  lack  of  adequate 
locations  with  sufficient  space  to 
accommodate  large  reservoirs.  The  lack 
of  space  is  especially  significant  with 
short  wheel  base  single  unit  trucks 
equipped  with  extensive  accessories 
(e.g.,  power-take-off  units  (PTOs).  tail 
gate  lifts,  refrigeration  units,  larger 
brakes)  which  compete  for 
undercarriage  space. 

m.  Agency's  Determination 

A.  General  Considerations 

After  reviewing  the  petition  in  light  of 
the  available  information,  NHTSA  has 
decided  to  propose  amending  Standard 
No.  121 's  reservoir  requirements  for 
trucks,  buses,  and  trailers  to  facilitate 
the  introduction  of  long-stroke  brake 
chambers.  Specifically,  the  method  for 
calculating  air  reservoir  requirements 
would  be  based  on  the  "rated  volume" 
of  the  brake  chambers  rather  than  on  the 
volume  of  the  brake  chambers  at  the 
maximum  travel  of  the  brake  pistons  or 
push  rods.  The  agency  tentatively  agrees 
with  the  petitioner  that  the  proposed 
amendments  would  make  it  easier  for 
vehicle  manufacturers  to  install  long- 
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stroke  brake  chambers  on  air-braked 
vehicles,  because  extremely  large 
reservoirs  would  no  longer  be  required. 

NHTSA  believes  that  Uiese  long- 
stroke  chambers  would  help  improve 
the  braking  efficiency  of  vehicles, 
significantly  increase  the  reserve  stroke, 
reduce  the  number  of  brakes  found  to  be 
out  of  adjustment  during  inspections, 
and  reduce  the  incidence  of  dragging 
brakes.  NHTSA  notes  that  the  Safety 
Board  report  concluded  that  "*  •  • 
combining  a  properly  installed  and 
maintained  automatic  slack  adjuster 
with  a  long-stroke  chamber  could 
reduce  the  percentage  of  brakes  at  or 
past  the  limit  or  adjustment  from  the  26 
percent  figure  for  the  manual  slack 
adjusters  on  a  regular  stroke  chamber  to 
the  4  percent  figure  for  the  automatic 
adjusters  installed  on  a  long-stroke 
chamber."  The  agency  requests 
comments  on  the  proposed 
amendments. 

In  its  petition,  ATA  argued  that 
modifying  the  reservoir  requirements  to 
accommodate  long-stroke  chambers 
would  not  adversely  affect  safety. 
Specifically,  the  petitioner  stated  that 
there  would  be  adequate  reserve 
(Opacities,  even  for  vehicles  equipped 
with  antilock  brakes.  Historically, 
antilock  equipped  vehicles  have 
required  the  largest  amount  of  reservoir 
capacity. 

In  analyzing  ATA's  petition.  NHTSA 
considered  the  safety  implications  of 
amending  the  reservoir  requirements  to 
facilitate  the  installation  of  long-stroke 
brake  chambers.  After  reviewing  the  use 
of  air-braked  vehicles  in  worst -case 
situations,  the  agency  has  tentatively 
determined  that  there  would  be  no 
safety  problem  with  the  amended 
reservoir  requirements.  Tests  conducted 
at  NHTSA's  Vehicle  Research  and  Test 
Center  (VRTC)  indicate  that  there  is 
sufficient  reserve  volume  to  stop  an  air- 
braked  vehicle  equipp>ed  with  antilock 
brakes  even  under  the  worst-case 
conditions  (i.e.,  the  engine  was  stalled, 
the  compressor  was  not  adding 
replacement  air  to  the  system,  and  the 
vehicle  was  equipped  with  long-stroke 
brake  chambers).  The  VRTC  tests  further 
indicated  that  while  multiple 
combination  vehicles  would  experience 
an  additional  10  psi  of  air  loss  because 
the  compressor  needs  to  fill  a  greater 
volume  when  the  vehicle  is  equipped 
with  long-stroke  chambers,  there  would 
still  be  adequate  air  pressure  to  safely 
stop  a  triple  combination,  which  only 
needs  about  30  psi  to  lock  the  brakes  on 
a  wet  Jennite  surface.  Therefore,  the 
agency  tentatively  concludes  that  it 
would  be  permissible  to  relax  the 
current  reservoir  volume  requirement!* 
Notwithstanding  these  tentative 


findings.  NHTSA  requests  comment 
about  any  potential  safety  problems  that 
might  result  from  amending  the 
reservoir  requirements  to  facilitate  the 
introduction  of  long-stroke  brake 
chambers. 

ATA  stated  that  NHTSA  should 
modify  the  requirements  about 
reservoirs  before  requiring  the  use  of 
automatic  brake  adjusters  on  air-braked 
vehicles,  as  proposed  in  Docket  91-21. 
The  petitioner  contended  that  it  was 
difficult  for  air-braked  vehicles  to 
maintain  efficient  brake  adjustments 
when  used  with  standard  brake 
chambers.  According  to  the  petitioner, 
this  is  so  because  the  short  difference 
between  the  stroke  to  which  a  brake  is 
manually  adjusted  and  the  limit 
permitted  by  Federal  and  state  motor 
carrier  safety  regulations  makes  it  very 
difficult  for  automatic  slack  adjusters  to 
protect  against  over-adjusting  under 
some  conditions  while  at  the  same  time 
assuring  efficient  and  legal  brake 
adjustments  under  other  conditions. 
While  the  agency  appreciates  the 
advantages  provided  by  long-stroke 
brake  chambers,  the  agency  nevertheless 
decided  to  publish  the  final  rule 
requiring  automatic  brake  adjusters  and 
adjustment  indicators,  given  the 
significant  benefits  obtainable  through 
requiring  automatic  brake  adjusters  and 
adjuster  indicators.  (57  FR  47793, 
October  20, 1992).  The  agency  again 
notes  that  the  amendments  to  the 
reservoir  requirements  would  not 
require  air-braked  vehicles  to  be 
equipped  with  long-stroke  brake 
chambers.  Instead,  the  proposed 
amendments  would  merely  facilitate  the 
introduction  of  such  equipment. 

ATA  further  stated  that  the  requested 
amendments  to  the  reservoir 
requirements  are  a  short-term  solution 
to  facilitate  the  introduction  of  long- 
stroke  brake  chambers.  In  the  long  term, 
the  petitioner  favored  adopting 
performance  requirements  based  on  the 
pending  Society  of  Automotive 
Engineers  (SA£)  Recommended  Practice 
J1911  "Test  Procedure  for  Air  Reservoir 
Capacity— Highway  Type  Vehicles."  It 
commented  that  performance 
requirements  would  be  preferable 
because  some  brake  configurations  with 
the  same  type  brake  chambers  may 
nevertheless  consume  different  amounts 
of  air  in  brake  applications.  For 
instance,  a  Type  30  brake  chamber  in 
combination  with  a  five-inch  slack 
adjuster  requires  less  air  than  one  in 
combination  with  a  six-inch  slack 
adjuster.  ATA  further  stated  its  belief 
that  NHTSA  could  not  adopt  the  new 
SAE  method  for  determining  reservoir 
capacity  until  either  the  SAE  completed 
its  development  of  a  recommended  , 


practice  for  reservoir  system 
performance  when  tested  in  accordance 
with  ;i911  or  NHTSA  developed  iu 
own  performance  criteria.  Accordingly, 
until  such  time,  ATA  recommended  that- 
the  agency  adopt  ATA's 
recommendation  to  amend  the  reservoir 
requirements. 

NHTSA  notes  that  SAE  is  evaluating 
the  air  consumption  issue  in  two  ways. 
The  first  approach,  embodied  in  SAE 
)1911,  involves  a  performance-oriented 
recommended  practice  that  would 
require  a  specified  number  of  stops 
under  test  conditions  designed  to 
exhaust  the  reserve  air  supply  while 
still  requiring  acceptable  vehicle 
performance.  Under  this  approach,  a 
brake  system  would  have  to  be  capable 
of  achieving  the  specified  number  of 
stops  without  exhausting  the  air  supply. 
The  second  approach,  embodied  in  a 
draft  recommended  practice  J1609X,  Air 
Reservoir  Capacity  Performance 
Guide — Commercial  Vehicles,  is  based 
on  air  consumption  requirements  for 
antilock  equipped  air  brake  systems. 
While  it  would  be  premature  for  the 
agency  to  include  these  incomplete 
recommendations  in  this  rulemaking, 
the  agency  will  consider  the 
performance  criteria  in  SAE  J1911  and 
the  work  of  the  Antilock  Brake 
Committee  as  a  possible  basis  for  an 
amendment  to  Standard  No.  121. 

ATA  requested  that  the  agency  solicit 
comments  about  the  possible  misuse  of 
the  extra  pushrod  travel  afforded  by 
long-stroke  brake  chambers. 
Specifically,  the  petitioner  was 
concerned  about  the  use  of  inferior 
products  (e.g.,  ligliter,  more  flexible 
components,  and  less  sensitive 
automatic  slack  adjusters)  that  would 
not  properly  effectuate  the  use  of  long- 
stroke  chambers.  ATA  also  stated  that  to 
assure  safety,  it  may  be  necessary  to 
specify  a  maximum  pushrod  travel  for  a 
brake  when  manually  adjusted  and  the 
maximum  travel  its  automatic  slack 
adjusters  will  permit  without  an 
automatic  brake  adjustment.  The  agency 
requests  comments  about  these  concerns 
raised  by  the  petitioner  and  any  other 
issues  about  the  anticipated 
effectiveness  of  and  potential  problems 
with  long-stroke  brake  chambers. 

B.  Benefits 

The  agency  has  tentatively 
determined  that  the  proposal  would 
facilitate  the  introduction  of  long-stroke 
brake  chambers  by  removing  a  design 
restriction  related  to  reservoir  size  that 
tends  to  discourage  the  use  of  a 
developing  technology.  Accordingly, 
this  amendment  should  yield  a 
significant  improvement  in  heavy  \nxck 
braking,  especially  when  used  with 
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automatic  brake  adjuctns.  As  explained 
in  NHTSA's  Report  to  Congress  and  the 
Safety  Board  Report,  the  increased  use 
of  kmg-stroke  brake  chambers  would 
significantly  reduce  the  number  of  out 
of  adjustment  truck  brakes,  reduce  bnke 
drag,  and  improve  braking  effectiveness. 
Reccing  crashes  involving  out  of 
adjustment  air  brakes  would  result  in  a 
corresponding  reduction  in  fetslities, 
inhffies.  and  property  damage. 

The  agency  anticipates  that  a  large 
percentage  of  long-^roke  chambers  will 
be  installed  on  air-braked  vehicles  in 
the  next  few  years  for  two  reasons:  First, 
this  equipment  should  reduce  the 
amount  of  vehicle  down  time  because 
more  vehicles  would  pass  inspection: 
and  second,  it  should  noticeably  reduce 
the  crash  rate,  thus  reducing  insurance 
costs.  The  agency  notes  that  the  actual 
size  of  the  benefits  is  difficult  to 
quantify  because  it  depends  upon  the 
rate  at  which  the  fleet  owners  decide  to 
have  long-stroke  chambers  installed  on 
their  vehicles.  In  addition,  brake-related 
crashes  typically  involve  a  niunber  of 
factors,  which  makes  determining  the 
cause  difficult.  The  agency  requests 
comments,  especially  quantiffed 
estimates,  about  the  anticipated  benefits 
from  the  proposal. 

C.  Costs 

NHTSA  notes  that  amending  the 
reservoir  requirements  to  fedlitate  the 
introduction  of  long-stroke  brake 
chambers  would  not  result  in  any 
mandatory  costs  because  it  would  allow 
manufacturers  the  flexibility  to 
incorporate  a  new  design.  In  other 
words,  this  proposal  would  not  impose 
any  special  requirements  or  costs  on 
manufecturers  that  decide  to  equip 
systems  with  long-stroke  chambers.  The 
agency  nevertheless  investigated  the 
costs  associated  with  modifying  a  brake 
system  to  be  equipped  with  a  long- 
stroke  chamber  to  assess  more  fully  this 
proposal's  effect.  These  costs  would 
involve  those  associated  with  increasing 
the  stamped  metal  housing  length, 
longer  parking  brake  spring,  longer 
pushrod,  and  a  deeper  cup  in  the 
diaphragm.  NHTSA  estimates  that  the 
increased  cost  would  range  between 
$5.00  to  $9.00  per  long-stroke  brake 
chamber.  The  agency  notes  that  the 
additional  cost  depends  upon  several 
factors,  including  the  system  design  and 
volume  discounts.  The  agency 
welcomes  comments  addressing  the 
costs  associated  with  installing  a  long- 
stroke  brake  chamber  on  a  vehicle. 

D.  Leadtime  \ 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  from  the 


date  the  order  is  issued  unless  good 
cause  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  NHTSA 
has  tentatively  concluded  that  there 
would  be  good  cause  not  to  provide  the 
180  day  lead-in  period  given  that  this 
amendment  provides  regulatory  relief 
by  fecilitating  the  introduction  of  a  new 
type  of  brake  chamber  without  imposing 
any  mandatory  requirements  on 
manufacturers.  The  public  interest 
would  be  further  served  by  not  delaying 
the  introduction  of  a  brake  component 
that  should  provide  better  brake 
performance  without  having  any 
negative  impact  on  safety.  Based  on  the 
above,  the  agency  has  tentatively 
determined  that  there  is  good  cause  for 
an  effective  date  30  days  after 
publication  of  the  final  rule. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
prorodure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analjraes  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  A  full  regulatory 
evaluation  is  not  required  because  the 
rule,  if  adopted,  would  not  impose  any 
special  requirements  on  manufacturers 
if  it  is  introduced.  Instead,  the  proposal 
would  facilitate  the  introduction  of  a 
new  brake  design  by  removing  a  design 
restriction.-Therefore,  the  agency  does 
not  believe  that  this  rulemaking  would 
result  in  significant  additional  costs  or 
cost  savings. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehicle  and  brake 
manufacturers  typically  would  not 
qualify  as  small  entities.  This 
amendment  would  affect  small 
businesses,  small  organizations,  and 
small  governmental  units  to  the  extent 
that  these  entities  purchase  vehicles 
equipped  with  long-stroke  chambers.  As 
discussed  above,  the  agency's 
assessment  is  that  this  amendment 
would  have  no  cost  impact  to  the 
industry.  For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  affected  by  the  proposed 
requirements.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significoTitly  effect  the 
human  environment. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-p>age  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  oeen  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
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agency's  confidential  business 
infonnation  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  adcbess  both  bafoie  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  farther 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  aller 
the  closing  date,  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Tboee  persons  desiring  to  be  notified 
upon  receipt  (rf  their  comments  in  the 
rules  docket  should  encfose  a  self- 
addressed,  stmnped  postcard  in  tiie 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  wiU  retmrt  the  postcard  by 
mail. 

List  of  Sobjecta  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  veUcIe  safoty.  Motor  v^cles. 
Mtibet  and  rubber  products.  Tires. 

In  consideration  of  die  fbiegoing.  49 
CFR  pert  571  as  foUows: 

PART  STt-fEOBIAL  HOTOH 
VEHICLE  SAFETir  STANDARDS 

1.  The  authority  citation  Cor  part  571 
would  continue  to  read  as  follows: 


Authority:  15  U.S.C.  1392. 1401. 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.121  would  be  amended 
by  revising  S5.1.2.1  and  SS.2.1.2  to  read 
as  follows: 

1871.121    Standard  No.  121.  eirhraka 


55.1.2.1  The  combined  volume  of  all 
service  reservoirs  and  supply  reservoirs 
shall  be  at  least  12  times  the  combined 
rated  volume  of  all  service  brake 
chambers  at  maximum  travel  of  pistons 
or  pushrods.  The  rated  volume  of  each 
brue  chamber,  for  purposes  of 
calculating  the  comoined  volume  of  all 
service  reservoirs  and  supply  reservoira, 
is  the  number  specified  in  Column  2  of 
Table  V  for  brakes  with  brake  chambere 
having  a  foil  stroke  at  least  as  long  as 
those  specified  in  Column  1  of  Table  V. 
The  rated  volume  of  other  tjrpes  of  brake 
chambers  is  the  volume  of  the  brake 
chamber  at  maximum  travel  of  the  brake 
piston(s)  or  pushrod(s).  The  reservoira 
of  the  truck  portion  of  an  auto 
transporter  need  not  meet  this 
requirement  for  reservoir  volume. 

55.2.1.2  Total  combined  service 
reservoir  volume  shall  be  at  least  eight 
times  the  combined  rated  volume  of  all 
service  brake  diambere  at  maximum 
travel  of  pistons  or  pushrods.  The  rated 
volume  of  each  brake  chamber,  for 
purposes  of  calculating  the  total 
combined  service  reservoir  volume,  is 
the  number  specified  in  Column  2  of 
Table  V  for  brakes  widi  brake  chambere 


having  a  full  stroke  at  least  as  long  as 
those  specified  in  Column  1  of  Table  V. 
The  rated  volume  of  other  types  of  brake 
chambera  is  the  volume  of  the  brake 
chamber  at  maximum  toavsl  of  the  brake 
piston  or  pushrod.  The  reservoira  on  a 
heavy  hauler  trailo-  and  die  trailer 
portion  of  an  auto  transporter  need  not 
meet  this  requirement  for  reservoir 
volume. 


3.  Section  571.121  would  be  Am«f><t^K| 
to  include  the  following  table  to  be 
placed  after  Figure  3. 

Table  v.— Brake  Chamber  Rated 
Volumes  on  CAM  Brakes 


Brake  type  (nominal 

piston  area  in  aquera 

indiaa) 

Columni 

UtstPOlie 

(inches) 

Cfllumn2 
ralsd  vol- 
ume 
(cuMe 
inches) 

Type  9 

Type  12 

1.75 
1.75 
2.25 
2.25 
2.25 
2.25 
225 
2.50 
3.00 

17 

23 

Type  14 

Tiff  1«  ..- „.... 

Type  18 

Type  20 

Type  24.. 
Type  30-      __ 
Type  3$ 

36 

40 
46 
SO 
61 

64 
121 

Issued  on:  July  27, 1003. 
BanyFairka. 

Assockitt  Administrrrtorfor  Rtikmaking. 
[FR  Doc  93-18276  Piled  7-30-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

FM*ral  Grain  lnsp«ctk>n  S«rvic« 

DMignation  of  th«  CMitral  \cnm  (lA) 
Agency  and  tlw  StatM  of  Main*  and 
Montana 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTKW:  Notice. 

SUMMARY:  FGIS  announces  the 

designation  of  Central  Iowa  Grain 

Inspection  Service,  Inc.  (Central  Iowa), 

the  Maine  E)epartment  of  Agriculture, 

Food  and  Rural  Resources  (Maine),  and 

the  Montana  Department  of  Agriculture 

(Montana). 

EFFECTIVE  DATE:  September  1. 1993. 

ADDRESSES:  Homer  E.  Dunn.  Chief. 

Review  Branch.  Compliance  Division. 

FGIS.  USDA.  Room  1647  South 

Building,  P.O.  Box  96454,  Washington, 

DC  2009O-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 

8525. 

SUPPLEMENTARY  MFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  In  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  2, 1993,  Federal  Register 
(58  FR 12022),  FGIS  announced  that  the 
designations  of  Central  Iowa,  Maine, 
and  Montana  end  on  August  31. 1993. 
and  asked  persons  interested  in 
providing  official  services  within  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 
Applications  were  due  by  April  1. 1993. 

Central  Iowa,  Maine,  and  Montana 
each  applied  for  the  entire  area 
currently  assigned  to  them.  D.  R.  Schaal 
Agency,  Inc  (Schaal),  applied  for  the 
tluee  exceptions  in  their  geographic  area 
currently  served  by  Central  Iowa,  lliese 
three  exceptions  are:  Farmera  Co-op 


Elevator  Company.  Chapin.  Franklin 
County;  Hampton  Farmera  Co-op 
Company.  Hampton.  Franklin  County; 
and  Farmera  Community  Co-op.  In& 
(now  CENEX  Land  OXakes,  Inc.). 
Rockwell,  Cerro  Gordo  County. 

FGIS  named  and  reouested  comments 
on  the  applicants  for  designation  in  the 
April  29, 1993,  Federal  Register  (58  FR 
25965).  Comments  were  due  by  May  31. 
1993.  FGIS  received  four  comments  by 
the  deadline.  Three  grain  firms 
currently  served  by  Central  Iowa 
supported  their  redesignation.  One  grain 
firm  currently  served  by  Schaal 
supported  their  designation. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(n(l)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that:  Maine  and  Montana 
are  able  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied;  and  Central  Iowa  is  better  able 
to  provide  official  services  in  the  area 
for  which  they  applied. 

Effective  September  1. 1993,  and 
ending  August  31, 1996,  Central  Iowa. 
Maine,  and  Montana  are  designated  to 
provide  official  inspection  services 
iinder  the  United  States  Grain  Standards 
Act,  as  amended  (Act)  in  the  geographic 
areas  specified  in  the  March  Federal 
Register.  Interested  persons  may  obtain 
official  services  by  contacting  Central 
Iowa  at  515-266-1101,  Maine  at  207- 
289-2161,  and  Montana  at  406-452- 
9561. 

MmiOWTY:  Pub.  L  94-582. 90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seg.). 

Dated:  July  26, 1993. 
Neil  E.  Porier. 

Director,  Compliance  Division. 
[FR  Doc  93-18214  Filed  7-30-93;  8:45  am] 
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ForastSarvica 

Adviaory  Council  Maatlng,  Allaghany 
Wild  and  Scanic  Rivar;  Allaghany 
National  Foraat,  PA 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Southern  Advisory 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  p.m., 
Tuesday.  August  17, 1993  at  the 
Emlenton  Qvic  Club,  Emlenton.  PA. 
The  Northern  Advisory  Council  will 


meet  at  7  p.m..  Wednesday,  August  18. 
1993.  at  the  Harmony  Township 
Community  Building.  West  Hidcory, 
PA. 

The  Southern  Coimcil  will  discuss  its 
recommendations  for  recreational 
activities  in  the  river  corridor  from 
Franklin  to  Emlenton. 

The  Northern  Council  will  discuss 
progress  on  recommendations  for 
maintaining  and  enhancing  scenic 
quality  in  the  river  corridor  from  Kinzua 
Dam  to  Oil  Qty. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  August  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lionel  Lemery.  Wild  and  Scenic  River 
Coordinator.  Allegheny  National  Forest. 
222  Liberty  Street,  Warren,  PA  16365. 
814/723-5150  or  814/726-2710  (TTY). 

Dated:  July  27, 1993. 
Uond  A.  Lemery, 
Wild  and  Scenic  River  Coordinator. 
(FR  Doc  93-18310  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agaficy  Forma  Undar  Raviaw  by  tha 
Offica  of  Managamant  and 
Organization 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency  Bureau  of  Export 
Administration. 

Title:  Quarterly  Report  on  Export  of 
Parts  to  Service  Equipment  Shipped 
Against  a  Validated  Export  License. 

Agency  Form  Number:  None  but 
requirements  can  be  found  at  Section 
776.4  of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0003. 

Type  o/Aequest:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  5  reporting/recordkeeping 
houn. 

Number  of  Respondents:  2 
(respondents  report  quarterly);  8 
recordkeepera  (total  1  hour  burden). 

Avg  Hours  Per  Response:  .5  houra. 

Needs  and  Uses:  This  reporting 
requirements  allows  U.S.  exportera  to 
export  parts  to  service  U.S.  equipment 
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to  cartaia  restricted  destmations 
(Countiy  Groaps  Q,  W,  and  Y)  providsd 
that  the  equipmenl  was  {xeviouafy 
floqiMtad  from  the  U.S.  uada*  a 
validated  license. 

Affected  Public:  Businesses  or  other 
fcr-pn^t  institutions;  small  businesses 
or  organizations. 

Frequency:  Quarterly  and 
recordkeeping. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefiL 

OMB  Desk  Officer.  Gary  Waxman, 
(202)  395-7340.  Room  3208  New 
Executive  Office  Building.  Washington. 
D.C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Tide:  Fish  Tagging  Report 

Agency  Form  Nwnber  NOAA  88-162. 

OMB  Approval  Number:  0848-0009. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 

collection. 

Burden:  45  reporting  hours. 

Number  of  Respondents:  1,500. 

Avg  Hours  Per  Response:  .03  hours. 

Needs  and  Uses:  The  Fish  Tagging 
program  attempts  to  determine  the 
migratory  patterns  uid  other  biological 
infiimnation  of  billlishes,  tunas,  and 
sharks  by  having  anglers  tag  (Bid  rriease 
their  catch.  Angters  vohmtemr  to 
participate  in  the  progrftra.  Resulting 
analyses  is  used  in  developing  fishery 
managnnent  plans. 

Affected  Public:  bidividuals. 

Frequency:  On  occanon> 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ron  Minsk.  (202) 
395-3084,  room  3019,  New  Executive 
Office  Building.  Washington.  DC  20230. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michab,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5327. 14d)  and  Constitution  Avenue. 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  OMB  Desk  Officer 
listed  above. 

Dated:  July  26. 1993. 


Departmental  Forms  Oearanee  Office.  Office 

of  Management  and  Otganaatiaa. 

[PR  Doc  93-18368  Filed  7-30-93;  8:45  am) 


SancUona  fbr  Vtetatfon  ar 
Admlniatrativ*  ProtoctN*  Ordar 

AQCNCr:  Impact  Administratioo. 
Intematiaiial  Trade  Adaiinistoatian, 
Commerce. 
ACTKM:  Notice. 

SuyuARV:  This  is  a  notice  of  the  status 
of  an  investigation  into  charges  of 
violations  of  an  administrative 

£rotective  order  in  an  antidumping  duty 
ivestigation. 
EFFECTIVE  DATE:  August  2. 1993. 
FOR  FURTHB)  MFORMATKM  COWTACT: 

Stephen  J.  Powell.  Chief  Counsel  for 
Import  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1434. 
•UPPI^MENTARY  MFORMATION:  The 
bitemational  Trade  Administration 
(TTA).  United  States  Department  of 
Commerce,  wishes  to  remind  those 
members  of  the  bar  who  appear  before 
it  in  antidimping  and  countervailing 
duty  proceedings  of  the  extreme 
importance  of  protecting  the 
confidentialitv  of  business  profmeUry 
faiformation  obtained  pursuant  to 
administrative  protective  order  (APO) 
during  the  course  of  those  proceedings. 
In  order  that  the  gravity  with  which  the 
ITA  views  violations  of  its  APOs  might 
be  better  appredatad,  ITA  is  publishing 
the  following  report  on  a  recant 
allegati(Hi  thuat  the  provisiaDS  of  an  ITA 
APO  have  been  violated. 

An  individual  employed  by  a  firm 
caused  proprietary  information  of  two 
interested  parties  to  be  served  on 
counsel  for  a  third  interested  party, 
which  coimsel  had  not  been  granted 
access  under  an  APO  to  such 
information.  Following  an  investigation 
by  the  ITA,  the  subject  individual  was 
held  respcmsible  for  this  violation  of  the 
APO. 

In  this  case,  the  individual  involved 
was  (1)  required  to  send  a  letter  of 
apology  to  counsel  for  the  companies 
whose  information  was  improperly 
disclosed:  and  (2)  required  to  attend  a 
training  session  conducted  by  ITA  on 
procedures  for  protecting  proprietary 
data.  The  individual  also  w»s  issued  a 
private  reprimand  which  warned  that 
foture  violations  could  be  treated  more 
severely. 

We  consider  the  sanctions  to  be 
aj^wopriate  for  the  following  reasons: 
First,  the  violation  appears  to  have  been 
inadvertent;  second,  after  having  the 
violation  brought  to  his  attention,  the 
named  individual  took  prompt  action  to 
avoid  harm  to  the  submitters;  third,  the 
named  individual  cooperated  fklly  with 


the  ITA's  investigation;  aod.  fourth,  na 
apparent  harm  rMultad  from  the 
violation. 

Serious  harm  can  result  from  the 
Cailore  to  pnmeriy  safeguard  proprietary 
infomation  obtained  imdat  APO.  The 
ITA  wiU  continue  to  investigate 
vigproutiy  allagstions  that  the 

Srovisiona  of  APOs  have  not  been 
dthfolly  observed,  and  is  prepared  to 
in^wse  sanctiona  commensurate  writh 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
proprietary  information,  or  disbarment 
from  practice  before  the  ITA. 

Thia  notice  is  published  pursuant  to 
19  CFR  354.15(e)  of  the  Department's 
regulations. 

Dated:  foly  15. 1993. 
Timolbjr  J.  Hmmh*. 

Acting  Under  Secretary  fitrlatemational 

Trade. 

[FR  Doa  93-18369  Hied  7-30-93;  8:45  m) 
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Amandmant  of  Final  Dalannlnaliooa  of 
Salaa  at  Laaa  Than  Fair  VWua:  Cartain 
Hol-Rollad  Carbon  Slaaf  Flat  Producta. 
Cartain  Cdd-Roltod  Carbon  SlwtFiBt 
Praductai  Cartain  Cocroaion-^aaiatant 
Cartxm  Staal  Flat  Producta,  and 
Cartain  Cut-to-Langth  Carbon  Slaal 
Plata  From  Koraa 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Departramt  of  Commerce . 
EFFECTWE  DATE:  August  2. 1993. 
FOR  FURTMBI  aironHATION  CONTACTS  G. 
Leon  Md^Ieill  or  Brack  Richardson. 
Office  of  Antidumping  Complianos. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephcMie: 
(202) 482-4733. 

StJMMARY:  We  are  amending  our  final 
determinations  of  sales  at  less  than  fair 
value  on  certain  hot-rolled  carbon  steel 
flat  products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate 
from  Korea  to  correct  for  ministerial 
errors.  The  amended  estimated 
weighted-average  margins  for  the  above- 
mentioned  investigations  are  shown  in 
the  SUSPENSION  OF  UQUIDATION 
section  of  this  notice. 
AMENDED  FWAL  DETERMM4AT10N8:  In 
accordance  with  section  773(b)  of  the 
Tariff  Act  of  193Q,  as  amended,  (the 
Tariff  Act),  on  July  9, 1993.  the 
Department  of  Commerce  (the 
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Depaitment)  published  in  the  Federal 
lagietar  (58  FR  37176)  its  final 
detenninations  that  cotain  hot-rolled 
ca^n  steel  flat  products  (hot-rolled 
steel),  certain  cold-rolled  caifa<»  steel 
flat  products  (cold-rolled  steel),  certain 
corrosion-resistant  cart)on  steel  flat 
products  (corrosion-resistant  steel),  and 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  from  Korea  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  After  our  final 
detenninations,  the  petitioners  in  the 
investigations  of  hot-rolled  steel  and 
steel  pUte  and  the  respondent  in  the 
invMtigation  of  steel  plate,  Dongkuk 
Steel  Mill  Company,  Ltd.  (Don^inik), 
alleged  that  the  Department  committed 
certain  ministerial  errors  in  calculating 
the  final  margins.  We  have  reviewed 
these  allegations  and  have  amended  o\ir 
final  determinations  on  hot-rolled  steel 
and  steel  plate  for  certain  of  these 
ministerial  errors.  The  specific  analyses 
of  the  allegations  are  included  in  the 
July  23, 1993  memorandum  from  Holly 
A.  Kuga  to  Joseph  A.  Spetrini  which  is 
contakied  in  the  relevant  case  files  in 
the  Central  Records  Unit,  room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  20230. 
Additionally,  the  Department  has 
corrected  an  error  in  the  programming 
language  for  the  sales  below  cost  test  in 
the  investigations  of  hot-rolled  steel, 
cold-rolled  steel,  corrosion-resistant 
steel,  and  steel  plate. 

cmnCAL  cncuMSTANCCS:  In  its  final 
determination  on  hot-rolled  steel,  the 
Department  determined  in  accordance 
with  19  CFR  353.16(f)  that  exports  of 
hot-rolled  steel  by  Pohang  Iron  and 
Steel  Company,  Ltd.  (POSCO)  have  been 
massive  over  a  short  period  of  time. 
However,  since  there  is  no  history  of 
dumping  of  the  same  class  or  kind  of 
mercnandise  and  since  the  final 
determination  margins  did  not  indicate 
that  importers  should  have  known  that 
hot-rolled  steel  was  being  sold  at  less 
than  fiair  value,  the  Department  did  not 
find  that  critical  circumstances  exist 
with  respect  to  hot-rolled  steel  from 
Korea. 

The  weighted-average  margin  for  the 
amended  final  determination  on  hot- 
rolled  steel  from  Korea  indicates  that 
importers  should  have  known  that  hot- 
rolled  steel  was  being  sold  at  less  than 
tail  value.  Therefore,  we  have  amended 
our  final  determination  and  find  that 
critical  circumstances  exist  with  respect 
to  hot-rolled  steel  from  Korea. 

Suepension  of  Liquidation: 

The  final  estimated  weighted-average 
margins  and  the  All  Others  rates  have 
changed  in  these  investigations  as 


indicated  below.  In  accordance  with 
section  733(d)(2)  of  the  Tariff  Act,  the 
Department  will  direct  Customs  to 
continue  to  require  a  cash  deposit  or 
posting  of  a  bcnid  on  all  entries  equal  to 
the  corrected  estimated  amounts  by 
which  foreign  market  value  exceeds  the 
United  States  price  as  shown  below. 
The  corrected  margins  are  as  follovrs: 


ProducerAnanufacturar/exporter 

Ill  iilijitail 

weignieo- 
•veoiQe 
margin 

perceritage 

Cert^  Hot-Rolled  Cartwn  Steal 
Flat  Products 
Pohenfl    Ifon    and    Steel 

Company.  Ltd 

All  OUieia ~... 

Cert^     Cold-nolled     Carbon 
Steel  Flat  Products: 
Pohang    Iron    and    Steel 

24.95 
24.95 

14.44 

Al  Others  

14.44 

Certain  CorraaiorvRasistant  Car- 
bon Steel  Flat  Products: 
Pohang    Iron    and    Steal 
\/uiii|Minyi  LtU  •■••••••••••••»••• 

Al  Others  

17.70 
17.70 

Certain    Cui-kH.anglh    Cart>on 
Steel  PMa: 
Dongkuk  Steel   MM   Com- 
pviy,  Ltd 

8.88 

A»  Others „ 

8.88 

Dated:  July  23, 1993. 
Jeaeph  A.  Spatrinii 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-18370  Filed  7-30-93;  8:45  am] 
BajjNQ  coot  isi»-oa-r 

[0-687-808] 

Ain«nd«d  Rnai  Afflrmathr* 
Countorvtiling  Duty  Dttarminttlon  and 
Countarvaillng  Duty  Ordar;  Extrudad 
RuMmt  Thraad  From  Malayala 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  2, 1993. 
FOR  FURTHER  MF0RMAT1CN  CONTACT:  Gary 
Bettger  or  Vincent  Kane,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone  (202)  482-2239  or 
482-2815,  respectively. 

On  August  25, 1992,  we  published  a 
final  affirmative  coimtervailing  duty 
determination  and  countervailing  duty 
order  on  extruded  rubber  thread  from 
Malaysia  (57  FR  38472).  In  Uiat 
determination,  we  agreed  that,  absent  an 
injury  determination,  countervailing 
duties  could  not  be  levied  on  subject 
merchandise  that  entered  prior  to  March 


31. 1992,  the  effsctive  date  of  revocation 
of  Malaysia's  GSP  status.  However,  we 
determined  that  it  would  be  appropriate 
to  continue  suspension  of  liquidation  of 
pre-March  31st  entries  of  subject 
merchandise  until  we  were  able  to 
determine  how  they  should  be  treated  in 
light  of  the  termination  of  the  ITC  injury 
investigation. 

Pursuant  to  the  Court  of  International 
Trade's  Order  of  Dismissal  dated  July 

13. 1993,  we  have  now  instructed 
Customs  to  liquidate  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  prior 
to  March  31, 1992,  without  the 
imposition  of  coimtervailing  duties. 

Dated:  July  23, 1993. 
loaeph  A.  ^Mtrini, 
Acting  Assistant  Secretary  for  import 
Administration. 

[FR  Doc  93-18371  Filed  7-30-93;  8:45  am] 
MLUNO  coot  M10-0a-^ 


Export  Trada  Cartlficata  of  Raviaw 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Afhirs  (OETCA), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
simimarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jude  Kearney,  Acting  Director,  Office  of 
Export  Trad^g  Company  Affairs. 
International  iS^de  Administration, 
202/482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  MFORMATWN:  Titie  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  simimari^g  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  wrritten 
comments  relevant  to  the  determination 
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whether  ma  amended  Certificate  should 
he  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affiairs,  bitemational  Trade 
Admini8trati<Mi,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  InfcMrmation  Act  (5 
U.S.C  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  89-4A016." 

National  Geothermal  Association's 
original  Certificate  was  issued  oa 
February  5, 1990  (55  FR  4647,  February 
9, 1990).  Previous  amendmmits  to  the 
Certificate  were  issued  on  November  7, 
1990  (55  FR  47784,  November  15, 1990). 
April  17. 1991  (56  FR  16328.  April  22, 
1991),  and  on  September  11, 1991  (56 
FR  47068,  September  17. 1991).  A 
summary  of  the  application  fat  an 
amendment  follows. 

Summary  of  the  Application: 

Applicant:  National  Geothermal 
Association.  P.O.  Box  1350,  Davis. 
California  95617. 

Contact:  Arthur  John  Armstrong, 
Counsel,  Telephone:  (703)  356-3100. 

Application  No.:  89-4A016. 

Ekite  Deemed  Submitted:  July  26, 
1993. 

Proposed  Amendment:  The  National 
Geothermal  Association  seeks  to  amend 
its  Certificate  to  delete  "Eastman 
Christensen  of  Santa  Rosa,  California,  a 
wholly-owned  subsidiary  of  Baker 
Hughes  Incorporated"  as  a  "Member": 
and  add  "Baker  Hughes  INTEQ,  Inc.  of 
Houston,  Texas,  a  wholly-owned 
subsidiary  of  Baker  Hughes, 
Incorporated"  as  a  Certificate  "Member" 
within  the  meaning  of  §  325.21  of  the 
Regulations  (15  CFR  325.2(1)). 

Dated:  July  27, 1993. 
Jade  Kearney. 

Acting  DmctoT,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Ddc  93-18366  Filed  7-30-93;  8:45  am] 
■lUMa  COM  38ie-«fl-M 


MasMchuaette  InrtHwla  of  Tachnology 
el  al.;  ConsoHdatad  Dacialon  on 
Application  for  Duty-Fraa  Entry  of 
ScientificlnatnHnant 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  die 
Educational,  Sdeatific,  and  Coltaral 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  IS  CFR  part 
301).  Related  records  caa  be  viewed 
between  8:30  a.m.  and  5  pjn.  in  room 
4211,  U.S.  Departmeni  of  Commerce, 


14th  and  Constitution  Avenue,  NW., 
Washington.  DC 

Docixt  Number  93-4U7.  Applicant: 
Massacihusetts  Institute  of  Technology. 
Cambridge.  MA  02139.  Instrument:  Two 
Qystal  Wavelength  Dispersive 
Spectrometer.  Model  XM-86ADSXCE. 
Miinu/ocfurer.- JEOL,  Ltd..  Japan. 
Intended  Use:  See  notice  at  58  FR 
27266.  May  7, 1993. 

Docket  Number:  93-040.  Applicant: 
University  of  Rhode  Island, 
Narragansett,  RI 02882-1197. 
Instrument:  Susceptibility  Sensor  and 
Electronics.  Manufacturer:  GEOTEK, 
United  Kingdom.  Intended  Use:  See 
notice  at  58  FR  27267,  May  7, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  existing  instnunents.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 

The  accessones  are  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessories  which  can  be 
readily  adapted  to  the  instruments. 
Frank  W.Crwi, 

Director,  Statutory  Import  Pro-ams  Staff. 
[FR  Doc.  93-18372  Filed  7-30-93;  8:45  ami 
eaxjNo  cooe  3Bio-o»-p 


National  Oceanic  and  Atmoapheric 
Administration 

p.D.  0726930] 

Caribpaan  Flanary  Manage  menl 
CouncH;  Meeting 

AQ0ICY:  National  Marine  Fisheries 
Swvice,  NOAA.  Commerce. 
ACnON:  Notice  of  public  meeting. 

summary;  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  (Committee) 
will  hold  separate  meetings  on  August 
17-19, 1993.  The  meetings  will  be  held 
at  the  Conference  Room.  Carabelle 
Hotel.  Christiansted,  St.  Croix,  U.S. 
Vindn  Islands. 

The  Council  will  hold  its  79di  regular 
public  meeting  to  discuss  the  Coral 
Fishery  Management  Plan,  as  well  as 
other  topics.  "Hie  Council  will  meet  on 
August  18  from  9  a.m.  until  5  p.m.  and 
on  August  19  from  9  a.m.  until 
approximately  12  noon. 

The  Committee  will  meat  on  August 
17  from  2  p.m.  until  5  p.m.  to  discuss 
administrative  matters  reganling 
Council  operation.  The  meetings  will  be 
conducted  in  the  English  language. 
Fishermen  and  other  Interested  persooc 


are  invited  to  attend.  Members  of  the 
public  will  be  allowed  to  submit  oral  or 
vtrritten  statements  regarding  agenda 
items. 

FOR  RJRTMCR  airOnMATiaH  COffTACr  The 
Caribbean  Fishery  Management  Council, 
268  Muiioz  Rivera,  suite  1108,  Hato  Rey, 
Puerto  Rico  00918-2577;  telephone: 
(809) 766-5926. 

Dated:  )uly  26. 1993. 
David  S.  Craalin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  h4anagement,  Nationai 
Marine  Fi&hehei  Service. 

[FR  Doc.  93-18292  Filed  7-30-93;  6:45  am| 
anjjNQ  coot  3«i»-a-» 


p.D.  072693B] 

New  England  Flahery  MlanagemenI 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  August  10-1 1 ,  1993.  at  the 
King's  Grant  Inn,  Route  128  and  Trask 
Lane.  Danvfrs,  MA;  telephone:  50ft- 
774-6800.  The  meeting  will  begin  at  10 
a.m.  on  August  10  and  at  8:30  a.m.  on 
August  11. 

Ota  August  10.  the  meeting  will  begin 
with  rep<xts  from:  The  Council 
Chairman,  the  Executive  Director,  die 
National  Marine  Fisheries  Service 
Regional  Director,  the  Northeast 
Fisheries  Science  Center  liaison,  and 
representatives  from  the  Department  of 
State,  the  Coast  Guard,  the  Fish  and 
Wildlifia  Service,  and  the  Atlantic  Stataa 
Marine  Fisheries  Commissim. 

Following  the  reports,  there  wiU  be  a 
brief  presentation  on  the  newly 
designated  Stellwagen  Bank  Marine 
Sanctuary  by  sanctuary  manager  Brad 
Barr.  The  chair  of  the  Scallop 
Committee  will  update  the  Council  oo 
the  submission  of  Amendment  #4  to  the 
Sea  Scallop  Fishery  Management  Plan 
(FMP).  The  last  portion  of  the  dav  will 
be  reserved  for  a  final  review  of  the 
contents  of  Amendment  #5  to  the 
Northeast  Multispedes  (Groundfish) 
FMP.  The  Cpimcil  also  may  recommend 
a  90-day  continuation  of  the  current 
emergency  action  which  prohibits  pair 
trawling  and  limits  the  possession  of 
haddock  to  2,500  pounds. 

On  August  11,  the  Election  of  1993 
Council  officers  will  take  place.  Also, 
the  Lobster  Committee  will  report  oo 
the  most  recent  lobster  stock  assessaient 
relative  to  management  considerations 
and  the  industry's  draft  amendment  to 
the  Lobster  Plan.  If  information  is 
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available,  the  Marine  Mammal  I 
Committee  will  update  the  Council  on 
the  development  of  harbor  porpoise 
management  measures  for  the  Culf  of 
Maine  sink  gillnet  fishery.  At  the 
conclusion  of  that  discussion,  the 
Habitat  Committee  will  report  on  its 
efforts  to  formulate  habitat 
recommendations  for  inclusion  in 
Groundfish  Amendment  #5. 
FOR  FURTHER  MFORMATKM  COHTtCT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 

Dated:  July  26, 1993. 
David  S.  CrMda. 

Acting  DinctOT,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-18291  Filed  7-30-93;  8:45  am] 


p.D.  072693C] 


North  Pacific  Fishery  Management 
Coundl;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  meeting. 

tuyMARY;  The  North  Pacific  Fishery 
Management  Council's  PadBc 
Northwest  Crab  Industry  Advisory 
Committee  (Committee),  will  meet  on 
August  10, 1993,  at  the  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 
NE.,  room  2079,  Building  4,  Seattle. 
WA.  The  meeting  will  begin  at  8:30  a.m. 
and  last  until  12  noon. 

The  Committee  will  discuss 
management  of  the  Bering  Sea/Aleutian 
Islands  King  and  Tanner  Crab  Fisheries 
and  possible  proposals  to  amend  the 
Bering  Sea/ Aleutian  Islands  King  and 
Tanner  Crab  Fishery  Management  Plan. 
FOR  FURTHER  MFORMATWN  CONTACT:  Ami 
Thomson,  Alaska  Crab  Coalition, 
telephone  (206)  547-7560. 

Dated:  July  26, 1993. 
David  S.  CrMda, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-18293  Filed  7-30-93;  8:45  am) 
MUMQ  cooc  aiie-a-p 


DEPARTMENT  OF  DEFENSE 
Department  of  ttte  Air  Force 


USAF  Scientific  Advleory  Board; 
Meeting 


UMI 


The  Study  Panel  Chairs  of  the  USAF 
Scientific  Advisory  Board's  Ad  Hoc 


Committee  on  Options  for  Theater  Air 
Defense  will  meet  on  20  August  1993  at 
The  Aerospace  Corporation,  2350  E.  El 
Segundo  Blvd.  El  Segundo,  CA  from  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
discuss  completion  of  the  Theater  Air 
Defense  Study  Briefing  and  final  report. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 

Air  Force  Federal  Fegister  Liaison  Officer. 
IFR  Doc  93-18319  Filed  7-30-93;  8:45  am) 
■LUNO  coot  3t1*-*1-H 


DEPARTMENT  OF  EDUCATION 

Propoeed  Information  Collection 
Requetta 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  1, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Oflice  of 
Information  and  Regulatory  Affoirs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tnat  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  0MB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  July  27, 1993. 
Guy  Grwiii 

Director,  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 

Title:  New  and  Continuation 
Application  for  Grants  imder  the  High 
School  Eqwvalency  Program  (HEP) 
and  the  College  Assistance  Migrant 
Program  (GAMP) 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  90 
Burden  Hours:  1,710 

Recordkeeping  Burden: 
Recordkeepers:  90 
Burden  Hours:  450 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply 
for  funding  under  the  High  School 
Equivalency  Program  (HEP)  and  the 
College  Assistance  Migrant  Program 
(GAMP).  The  Department  will  use  the 
information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Student  Release  of  Scores  for  the 

National  Academy  of  Science,  Space 

and  Technology 
Frequency:  Annually  • 

Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  8,840 

Burden  Hours:  2,205 
Recordkeeping  Burden: 
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Recordkeepera:  0 

Burden  Hours:  0 

Abstract:  The  National  Academy  of 
Sdenoa,  Space,  and  Tedmology  will 
provide  sdiolanhips,  up  to  SSJOOO  a 
year,  to  the  top  student  in  each 
Congressional  district  who  majors  in 
the  physical,  life,  or  computer 
sciences,  mathematics  or  engineerhig. 
The  student  agrees  to  four  years  of 
service  and/or  postgraduate  education 
in  those  fields  of  work  or  study. 

[FR  Doc  93-18327  Filed  7-30-«3;  8:45  am] 
■NjjNa  coos  4oee-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
CommiMion 

[OoefcM  No.  JD93-127S3T  Oklahoma-46] 

State  of  Oklahoma:  NGPA  Notice  of 
Determination  by  Juriadictlonal 
Agency  Designating  TIgM  Formation 

July  27, 1993. 

Take  notice  that  on  July  15, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  piusuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Medrano  Common 
Soim»,  underlying  a  portion  of  Grady 
County,  Oklahoma,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  2,  3, 4,  and  5,  Township  5 
North,  Range  7  West,  and  Sections  32 
and  33,  Township  6  North^Range  7 
West,  Grady  County,  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Conunission. 
LoisD.CaalMU. 
Secretary. 

(FR  Doc.  93-18296  Filed  7-30-93;  8:45  am] 
Mjjw  coot  anr-oi-n 


[Doetel  Noa.  R882-S-00a  •!  aM  RSta-a- 
OOCelaL] 

Columbia  Gaa  Trahamlaalon  Corp. 
Columbia  Gulf  Tranamlaaion  Co.; 
Technical  Conference 

July  27, 1993. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
have  requested  that  a  technical 
conference  be  convened  in  these 
proceedings  to  discuss  with  the  parties 
certain  tariff  compliance  issues 
identified  in  the  Commission's  July  14, 
1993  order  on  their  Order  No.  636 
compliance  filings.  In  order  to  fecilitate 
the  discussion,  Commissim  Staff  will 
convene  a  tedmical  conference  on 
August  4, 1993,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE., 
Washington,  DC.  The  pipeline 
companies  intend  to  distribute  an 
agenda  prior  to  the  conference. 

Any  interested  party,  as  defined  by  18 
CFR  385.102(c),  is  invited  to  attend. 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740,  or 
Sandra  Delude  at  (202)  208-0738. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  93-18297  Filed  7-30-93;  8:45  am) 
■LUNQ  cooi  snr-SMi 


[DockM  No.  EL92-6-000] 
Kentucky  Utiiitiea  Co.;  niing 

July  27. 1993. 

Take  notice  that  on  July  8, 1993. 
Kentucky  Utilities  Company  (KU) 
submitted  on  behalf  of  itself  and  PSI 
Enei^gy,  Inc.,  an  amendment  to  the 
Settlement  Agreement  previously 
submitted  on  December  22, 1992,  in  this 
proceeding.  The  amendment  responds 
in  part  to  concerns  expressed  by  Staff 
relating  to  the  Interconnection 
Agreement  between  KU  and  PSI  which 
formed  part  of  the  Settlemmt. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  6, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  oo  file  with  the 
Commission  and  are  available  far  public 
inspection. 


Utaa 

Secretary. 

PH  Doc  93-18295  PUed  7-30-03;  8:45  on] 

MLUNQ  COM  SnT-eMI 


Office  of  Arme  Control  and 
raonpfwHMiVDon 


Piirsuant  to  section  131  of  the  Atomic 
Eneigy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy,  and 
the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Eneigy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  FTD/JEiEU)-9.  for 
the  transfer  of  32.1  kilograms  of 
uranium  containing  6.404  kilograms  of 
the  isotope  uraniimi-235  (19.35  percent 
enrichment)  from  the  Federal  Republic 
of  Germany  to  Indonesia  for  use  as  fuel 
for  the  MPR  research  reactor,  Serpong. 
Indonesia. 

In  accordance  with  section  131  of  the 
Atomic  Enei^  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defanse  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  27, 1993. 
Edward  T.  Fei, 

Acting  Director,  Office  ofNonprolifentioa 
Policy,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc  93-18354  Filed  7-30-93;  8:45  am) 
MLUNQ  COOK  MW-at-M 


Propoeed  Subeequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
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(EURATOM)  concOTning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  concerning  Civil  Uses 
of  Atomic  Energy,  as  amendml. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/KO(EU)-3.  for 
the  transfer  of  1,350  elements 
containing  2,300  kilograms  of  uranium 
and  41.8  kilograms  of  the  isotope 
uranium-235  (1.82  percent  enrichment) 
for  use  as  fuel  in  various  Korea  Nuclear 
Fuel  Company  power  reactors. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimiod  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  27. 1993. 

Edward  T.Fd. 

Acting  Dinctor,  Office  ofNonpmlifetation 
Policy. 

[FR  Doc  93-18355  Piled  7-30-93;  8:45  am] 

HLUNO  COOC  SMS-Ofm 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


UMI 


[FEMA-997-OR] 


lilindt;  Amandmant  to  Major  Diaaatar 
Daclaration 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Ulinois,  (FEMA-997-DR),  dated  July  9, 
1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPt^MENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Alexander,  Jackson,  Randolph,  and  Union 
Counties  for  Public  Assistance.  (Already 
designated  for  Individual  Assistance). 


Greene  County  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domastlc  Assistance  No. 
83.S1S,  Disaster  Assistance) 
IkhMd  W.  Krian. 

Deputy  Associate  Director,  State  and  Local 
Proptuns  and  Support 

(FR  Doc  93-18358  Filed  7-30-93: 8:45  am] 


[FEMA-096-OR] 

kMMa;  Amandmant  To  NoUca  of  a  Major 
Diaaatar  Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACIKW:  Notice. 


f:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-996-DR),  dated  July  9, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  July  27. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPFIEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  July  9, 1993.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affiacted  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9. 
1993. 

The  counties  of  Allamakee,  Audubon. 
Boone,  Cedar,  Clarke,  Clinton,  Decatur, 
Emmett,  Gutlihe,  Henry,  Iowa,  Jasper,  Jones, 
Lee,  Linn,  Louisa,  Lyon,  Madison,  Monona, 
Page,  Palo  Alto,  Ringgold,  Story,  Tama, 
Warren,  and  Woodbury  for  Public  Assistance. 
(Already  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Kiimm. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
(FR  Doc  93-18359  Piled  7-30-93;  8:45  am] 
MUJNO  COOC  sne-oa-M 


[FEMA^1000-OR] 

Kanaaa;  Amandmant  to  Major  Diaaatar 
Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-IOOO-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  25. 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 

Paulina  C  Campbell,  Disaster 
Assistance  Prof^vms,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

The  counties  of  Dickinson,  Doniphan,  Geary, 
Ottawa,  and  Saline  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
RkhardW.Kiimm. 

Deputy  Associate  Director,  State  and  Local 
Prog^uns  and  Support. 
(FR  Doc  93-18356  Filed  7-30-93;  8:45  am] 
iUjNa  cooe  sris-oa-n 


[FEMA-1000-OR] 

Kanaaa;  Amandmant  to  Major  Diaaatar 
Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1000-DR).  dated  July 
22. 1993,  and  related  determinations. 

EFFECTIVE  DATE:  July  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  CaApbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

The  country  of  Riley  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm. 

Deputy  Associate  Director.  State  and  Local 
Propams  and  Support. 

[FR  Doc.  93-18357  Filed  7-30-93;  8:45  am] 

MUVM  COOC  S71S-«a-M 
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Fee  Schedule  for  Proceaelng  Map 
Changee  Beginning  In  Racal  Year  1904 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  This  notice  contains  the  fee 
schedule  for  processing  certain  changes 
to  the  National  Flood  Insurance  Program 
(NFIP)  maps,  effective  October  1, 1993. 
The  fee  procediu«  is  undertaken  to 
reduce  expenses  to  the  NFIP  by 
allowing  for  a  partial  recovery  of  certain 
costs  associated  with  reviewing  projects 
intended  to  support  changes  in  NFIP 
maps. 

EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washington,  DC  20472.  (202)  646-2767. 
SUPPLEMENTARY  MFORMATION:  This 
action  revises  the  fees  for  processing 
map  changes  published  as  a  Notice  in 
57  FR  29078-079  on  June  30, 1992. 
FEMA  publishes  a  revised  fee  schedule 
periodically  as  a  notice  in  the  Federal 
Register,  llie  procedures  for  calculating 
the  initial  fees,  pre-euthorized  spending 
limits,  and  hourly  rate  for  engineering 
review,  administrative  and  cartographic 
processing  of  conditional  Letters  of  Map 
Amendment  (CLOMAs),  conditional 
Letters  of  Map  Revision  (CLOMRs). 
Letters  of  Map  Revision  (LOMRs)  and 
map  revisions  listed  in  this  notice  are 
published  at  44  CFR  part  72. 

The  fee  procedure  is  imdertaken  to 
reduce  expenses  to  the  NFIP  by 
allowing  for  a  partial  recovery  of  certain 
costs  associated  with  reviewing  projects 
to  support  changes  in  NFIP  maps,  lliese 
projects  involve  man-made  changes  in 
the  flood-plain,  such  as  the  placement 
of  fill,  stream  channelizations,  or 
construction  of  bridges,  culverts,  or 
levees.  In  addition,  thes^projects  are 
typically  limited  in  scope  and  are  often 
undertaken  solely  to  reduce  flood  risk  to 
a  limited  area  of  the  floodplain 
proposed  for  development  so  as  to  ofiiBr 
relief  from  flood  insurance  purchase 
requirements  of  42  U.S.C.  4012a,  or  to 
seciire  financing  or  other  benefits. 

The  fees  collected  under  this  activity 
are  deposited  into  the  National  Flood 
Insurance  Fund  which  is  the  source  of 
funding  for  this  service.  Cost  recovery 
helps  maintain  the  NFIP  as  a  self- 
supporting  program. 

In  the  fee  schedule  the  initial  fees  are 
listed  acceding  to  the  type  of 
floodplain  modification  projea 
involved.  The  appropriate  initial  fee  is 
required  to  be  paid  by  those  seeking  a 
CLOMA.  CLOMA,  lOMR  or  map 


revidaii  prior  to  FEMA's  initiatian  of 
the  review.  The  initial  fee  represents  the 
minimum  engineering  review  and 
administrative  processing  costs  for  a 
CLOMA.  CLC^fR.  LOMR  or  map 
revision  based  on  the  type  of  project 
The  initial  fee  does  not  incluoe  for  labor 
and  materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision.  The  cartographic 
costs  are  based  on  the  number  of  map 
panels  affected  by  the  request 

When  it  is  determined  that  the  actual 
cost  associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  be  required  to  remit  payment 
prior  to  receiving  FEMA's  final 
determination. 

The  pre-authorized  spending  limits 
listed  in  the  fee  schedule  below  denote 
the  amount  at  which  FEMA  will 
suspend  review  of  a  given  case  and  seek 
written  authorization  from  the  requestor 
prior  to  proceeding  with  the  review. 
This  limitation  gives  the  requestor  the 
option  of  discontinuing  the  review  at 
that  time.  This  affords  the  requestor 
protection  against  the  possibility  of  a 
given  review  becoming  more  costly  than 
anticipated  by  the  reouestor.  If  the 
requestor  decides  to  discontinue  the 
review  there  will  be  no  refund  of  initial 
fees  paid. 

Initial  fee  schedule.  The  hourly  rate 
upon  whidi  the  following  fees  and  pre- 
authorized  spending  limits  are  based,  is 
$40  per  hour. 

(a)  For  CLOMAs  and  for  CLOMRs,  the 
initial  fees,  subject  to  the  provisions  of 
§  72.4,  shall  be  paid  by  the  requestor  in 
the  following  amounts: 

(1)  Single  lot  CLOMA  S200 

(2)  Sii^e  lot  CLOMR  (based  strict- 
ly on  the  proposed  placement  of 
fill  ou^ide  the  regulatory 
floodway) _ 200 

(3)  Multi-lot/Subdivision  CLOMA  .  280 

(4)  Multi-lot/Subdivision  CLOMR 
(based  strictly  on  the  proposed 
placement  of  fill  outside  the  reg- 
\ilatory  floodway) 280 

(5)  Review  of  new  hydrology  ........  280 

(6)  New  bridge  or  culvert  (no  chan- 
nelization)   560 

(7)  Channel  modifications  only  _....  640 

(8)  Channel  modification  and  new 

bridge  or  culvert  840 

(9)  Levees,  benns,  or  other  struc- 
tural measures 1,060 

(10)  Stnictuial  measures  on  allu- 
vial   fiUIS     .............n..MMM.«>nMMMM....  2,800 


(b)  For  LOMRs  or  map  revisions  that 
follow  a  CLOMR  issued  by  FEMA,  the 
initial  fee,  subject  to  the  provisions  of 
§  72.4,  for  all  categcuies  listed  imder 

ftaregraph  (c)  below  will  be  $225.  so 
ong  as  the  as-built  conditions  are  the 
same  as  the  proposed  conditions  upon 


which  FEMA  beeed  the  iMuance  of  the 
CLOMR.  These  are  no  fees  for  LOMAs. 
There  are  no  fees  for  single  lot  LOMRs, 
which  meet  the  requirements  set  forth 
in  §  72.S(b),  and  are  based  strictly  on  the 
placement  of  fill  outside  of  the 
regulatory  floodway,  regardless  of 
whether  they  are  issued  following  a 
CLOMA  or  CLOMR. 

(c)  Fat  LC^fRs  or  map  revisions 
which  do  not  follow  a  CLCAIR  issued  by 
FEMA,  the  initial  fee,  subject  to  the 
provisions  of  $  72.4.  shall  be  paid  by  the 
requestor  in  the  following  amounts: 

(1)  Single  lot  LOMR  not  meeting 
the  requirements  of  $  72.5(b) 
(based  strictly  on  the  placement 
of  fill  outside  the  ragulatofy 
floodway) _ S42S 

(2)  Multi-lotySubdivision  LOMR 
(based  strictly  on  the  proposed 
placement  of  Rll  outside  the  rsg- 
ulatory  floodway) -...„ 505 

(3)  New  tiridge  or  culvert  (no  chan- 
nelization)   ....  7SS 

(4)  Channel  modifications  only  ......  aSS 

(5)  Channel  modification  and  new 

bridge  or  culvert  —       1,065 

(6)  liovees,  bemis,  or  other  struc- 
tural measures 1,305 

(7)  Structtiral  measures  on  alluvial 

tans  - —       34)25 

(d)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a),  (b),  or  (c)  above,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

(e)  Following  completion  of  FEMA's 
review  for  any  CLOMA.  CLOMR. 
LOMR.  or  map  revision,  the  requestor 
will  be  billed  at  the  established  houriy 
rate  for  any  actual  costs  exceeding  the 
initial  fiee  incurred  during  the  review. 
The  hourly  rate  is  currently  $40  per 
hour. 

In  the  event  that  the  revision  reouest 
results  in  a  change  which  can  be  uiown 
on  a  subsequent  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  The  fee 
for  this  activity  is  $410  per  map  panel 
affected  by  the  revision.  This  work  will 
not  be  initiated  until  FEMA  has 
received  payment.  The  cost  of  printing 
and  distributing  the  revised  Flood 
Insurance  Rate  Map  (FIRM)  or  Flood 
Boundary  Floodway  Map  (FBFM),  or 
both,  will  be  borne  by  FEMA. 

(f)  Requeston  of  CLOMAs,  CLOMRs, 
LC^^fRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the  pre- 
authorized  spending  limits  listed  in  (1) 
through  (4)  below,  llie  pre-authorized 
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spending  limits  vary  according  to  the 
type  of  review  performed  and  are  based 
on  the  established  hourly  rate. 

(1)  CXOMAs,  CLOMRs  baaed  on 
fill  outside  the  regulatny 
floodway  and  single-lot  LOMRs 
based  on  fill  outside  the  ragu- 

lalocy  floodway $500 

(2)  Multi-lot/Subdivision  LOMRs 
based  on  fill  outside  the  regu* 

latory  floodway 1.200 

(3)  CLOMRs  for  the  review  of  new 
hydrology,  CLOMRs,  LOMRs  and 
map  revisions  based  on  channel 
modifications,  bridges  and  cul- 
verts, levees,  benns  or  other 
structural  measures  or  a  com- 
bination of  these  3.500 

(4)  dOMR*.  LOMRs  and  map  re- 
visions based  on  structural  meas- 
ures on  alluvial  fans  ................... 


(g)  If  processing  costs  are  anticipated 
to  exceed  the  pre-authorized  spending 
limits  listed  in  (f)(1)  through  (0(4) 
above.  pnx:essing  of  the  request  will  be 
suspended  pending  FEMA  receipt  of 
written  approval  £rom  the  requestor  to 
proceed.  The  requestor  is  not  entitled  to 
a  refund  of  initial  fees  paid  should 
processing  of  the  case  not  be  continued. 

(h)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  commimity  incurs  no 
financial  obligation  for  fees  under  the 
reimbursement  procedures  of  44  CFR 
part  72  as  a  result  of  transmitting  the 
application  of  another  party  to  FEMA. 

(i)  Payment  of  both  the  hiltial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  in  United  States  funds  to 
the  National  Flood  Insurance  Program, 
or  by  credit  card  (>ayment,  and  must  be 
received  by  FEMA  before  the  CLOMA, 
CLOMR  or  LOMR  will  be  issued,  or 
before  the  cartographic  processing  will 
begin  for  a  map  revision. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.")    . 

Dated:  )uly  27, 1993. 
FrandaV.  Rally. 

Deputy  Administiator,  Federal  Insurance 
Aaministration. 

(FR  Doc  93-18343  Filed  9-30-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  nnancial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passangars  or  Other  Persona  on 
Voyagae;  laauanca  of  Cartificata 
(Caaualty)  j 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 


Liability  Incurred  for  Death  or  In)ury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Dolphin  Cruises,  Inc.,  Ulysses  Cruises,  Inc. 
and  Masefield  Company  Limited,  901 
South  America  Way,  Miami,  Florida 
33132-2073.  Vessel:  Dolphin  IV. 

Dated:  July  27. 1993. 
JaaaphCPelldag. 
Secretary. 

(FR  Doc  93-18281  Filed  7-30-93;  8:45  am] 
■LUNO  cooe  tTsa-at-M 


6.500  FEDERAL  RESERVE  SYSTEM 


Bene  One  Corporation,  ot  al.; 
Formatione  of;  AcquiaitkWM  by;  and 
Margera  of  Banit  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26.1993. 

A.  Federal  Reserve  Bank  of  Clevehuid 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

].  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Illinois 
Corporation,  Springfield.  Illinois;  to 
acquire  Mid  States  Bancshares,  Inc., 
Moline.  Illinois,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Moline.  Moline.  Illinois. 


2.  Mid  Am.  Inc.,  Bowling  Green.  Ohio; 
to  acquire  100  pen»ht  of  the  voting 
shares  of  American  Bank,  National 
Association,  Xenia,  Ohio. 

B.  Federal  Reaenre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Viiginia  23261: 

1.  BB&T  Financial  Corporation, 
Wilson.  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Scotland 
Savings  Bank,  SSB,  Laurinburg,  North 
Carolina. 

2.  CCB  Financial  Corporation, 
Durham,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Central 
Carolina  Savings  Bank,  Inc.,  SSB. 
successor  to  Citizens  Savings,  SSB, 
Lenoir,  North  Carolina. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  First  Golden  Bancorporation, 
Golden.  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Goldenbank.  Applewood,  Wheat  Ridge, 
Colorado,  a  de  novo  bank  that  will  be 
formed  by  the  purchase  of  assets  and 
assumption  of  liabilities  of  Bank  of 
Applewood,  d/b/a  Citywide  Bank  of 
Applewood,  Wheat  Ridge,  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1 .  BancWest  Bancorp,  Inc.,  Austin, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Community  State  Bank, 
Boling,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27. 1993. 
lennifisr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-18320  Filed  7-30-93;  8:45  am] 
saiMQ  cooc  sMfrei-r 


Columbus  Bancorp,  Inc.,  at  al.;  Notice 
of  Applications  to  Engage  da  novo  in 
Parmlaaible  Nonbanidng  Activitiaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under  % 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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Each  application  is  available  for 
immediate  inspection  at  the  Fedoral 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  avail^le  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consximmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  fior  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  hi  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  23, 1993. 

A.  Federal  Reserve  Bank  of  CSiicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Columbus  Bancorp,  Inc., 
Indianapolis,  Indiana;  to  engage  de  novo 
through  a  captive  Arizona  credit  life 
insurance  company  in  underwriting  and 
acting  as  a  principal  for  credit  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Indiana. 

2.  Salin  Bancshares,  Inc., 
Indianapolis,  Indiana:  to  engage  de  novo 
through  a  captive  Arizona  ansdit  hfe 
insurance  company  in  underwriting  and 
acting  as  a  principal  for  credit  insurance 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y.  liiese  activities 
will  be  conducted  in  the  State  of 
Indiana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

].  Tile  Sumitomo  Bank,  Limited, 
Osaka,  Japan;  to  «igage  de  novo  through 
its  subsidiary,  Sumitomo  Bank  Capital 
Markets,  Inc.,  New  York,  New  York,  in 
acting  as  investment  or  financial  adviser 
to  the  extent  of  providing  portfolio 
investment  advice  to  any  person 
pursuant  to  §  225.25(b)(4)(iii);  acting  as 
investment  or  financial  adviser  to  the 


•xtent  of  furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies  pursuant  to  § 
22S.25(b)(4)(iv);  and  acting  as 
investment  or  financial  advisar  to  the 
extent  of  providing  financial  advice  to 
State  and  local  governments  (including 
foreign  municipalities  and  agencies  of 
foreign  governments)  ptirsuant  to  § 
225.25(b)(4)(v);  and  providing,  by  any 
means,  general  information  and 
statistic^  forecasting  with  respect  to 
foreign  exchange  markets  as  well  as 
providing  assistance  to  customers  in 
monitoring,  evaluating,  and  managing 
their  foreign  exchange  exposures 
pursuant  to  §  225.25(b)(17)  of  the 
Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  July  27, 1993. 
Jennifar  J.  fohnaon, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-18321  Filed  7-30-93;  8:45  am) 


nr«t  Union  Corporation;  Acquisition  of 
Company  Engaged  In  Permltaibie 
NonbanMng  Activities 

The  organization  listed  in  diis  notice 
has  applied  undett  %  22S.23(a)(2)  or  (f) 
of  the  Board's  Regiilatflh  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(cM8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  omsummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  try 
approval  of  the  proposal. 

Comments  reganung  the  applicatiaQ 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1993. 

A.  Federal  Reserve  Baak  of 
RkboMNMl  (Lloyd  W.  Bostian.  Jr..  SeniOT 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  Dominioo 
Bankshares  Mortgage  Corporation, 
Roanoke,  Virginia,  and  ther^y  engage 
in  servicing  residential  mortgage  loans 
pursuant  to  §  22S.25(b)(l)  of  the  Board'a 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  27, 1993. 
fennifv  |.  lohaaea. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-18322  Filed  7-30-93;  8:45  ami 
■KJJNQ  OOOC  ttio-ol-P 


Irwin  Financial  CocpofaHon; 
Acquisition  of  Company  ~ 
Nonbanldng  Aclivitiea 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (Q  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  fior  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effocts,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  tie 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
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identifying  specifically  any  questions  of 
bet  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 
Cfames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Irwin  Financial  Corporation, 
Columbus,  Indiana;  to  engage  de  novo 
through  its  subsidiary,  Irwin  Union 
Seciuities.  Inc.,  Columbus,  Indiana,  in 
buying  and  selling  all  types  of  securities 
on  the  orders  of  investors  as  a  "riskless 
principal"  pursuant  to /J*.  Morgan  &■ 
Company,  76  Federal  Reserve  Bulletin 
26  (1990)  and  Bankers  Trust,  75  Federal 
Reserve  Bulletin  829  (1989). 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1993. 
iMuifn-Mohaeo^  I 

Associate  Secretary  of  the  Board. 
IFR  Doc  93-18323  Filed  7-30-93: 8:45  am] 
BCUNQ  cooc  aneei-r 


Jimml*  MIchasI  LumIw;  Change  In 
Bank  Control  Nolica 

Acquisition  of  Sliaraa  of  Banks  or 
Bank  Holding  Companiaa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.Q  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
perscms  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  19, 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

].  Jimmie  Michael  Luecke,  Giddings, 
Texas;  to  acquire  an  additional  9.19 
percent  of  the  voting  shares  of  Giddings 
Bancsbares,  Inc.,  Giddings.  Texas,  for  a 
total  of  19  ?  '^  percent,  and  thereby 


indirectly  acaidre  First  National  Bank  of 
Giddings,  Giddings,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  27, 1993. 

lannifvMohiiaoB. 

Associate  Secretary  of  the  Board. 
[PR  Doc  93-18324  Filed  7-30-93;  8:45  am] 
>000KB1»«1-F 


NatlonaBank  Corporation,  Ctiarlolta, 
North  Carolina;  Application  To  Engage 
Df  Novo  in  lnventoi7  InapectkNi 


NationsBank  Corporation,  Charlotte, 
North  Carolina,  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C. 
1843(c)(8))(BHC  Act)  and  section 
225.23(a)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a))  to  engage  de  novo 
through  its  subsidiary,  NationsCredit 
Commercial  Corporation,  Allentown, 
Pennsylvania  (Company),  in  inventory 
inspection  services.  These  services 
would  be  offiared  to  customers  in 
connection  with  loans  made  by  such 
customers  and  secured  by  inventory 
where  Company  is  not  engaging  in  any 
other  loan  servicing  activities  for  such 
customers.  These  services  would 
include  identifying  inventory  and 
determining  its  gtoeral  condition, 
protection,  and  level  of  use,  as 
appropriate;  identifying  missing 
inventory  and  potential  credit  exposure 
as  a  result  thereof;  facilitating  the 
orderly  payment  of  loans  upon  the  aging 
or  sale  of  inventory;  and  supporting 
claims  for  purchase  money  security 
interests  in  inventory  under  the 
Uniform  Commercial  Code.  These 
services  would  not  include  the 
appraisal,  repossession,  or  resale  of 
inventory.  Customers  of  Company 
would  include  manufacturers  or  multi* 
state  distributors  of  goods  that  provide 
the  financing  for  the  purchase  of  the 
goods;  finance  companies  that  provide 
purchase  money  inventory  financing  on 
a  multi-state  basis;  and  large  regional 
banks  that  provide  purchase  money 
inventory  financing  to  retailers  on  a 
multi-state  basis.  These  services  would 
be  provided  throughout  the  United 
States 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
directly  and  indirectly  in  any  activities 
"which  the  Board,  after  due  notice  and 
opportunity  for  hearing,  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 


test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (DC  Qr. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  to  managing  or  controlling 
banks.  "Board  Statement  Regarding 
Resulation  Y."  49  FR  794, 806  (1984). 

Applicant  Maintains  that  banks 
routinely  perform  inventory  inspection 
services,  as  well  as  other  operationally 
and  functionally  similar  services,  in 
connection  with  loans  they  make  and 
loans  they  service.  Applicant  believes 
that,  as  a  result,  banking  organizations 
are  particularly  well  equipped  to 
provide  inventory  inspection  services. 
Accordingly,  Applicant  considers  the 
proposed  activities  to  be  closely  related 
to  banking. 

In  order  to  satisfy  the  "proper 
incident"  test,  section  4(c)(8)  of  the  BHC 
Act  requires  the  Board  to  find  that  the 
performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  increasing  the  range  of 
services  offered  by  Applicant  to 
companies  that  provide  inventory 
financing  to  the  public,  thereby 
increasing  the  availability  of  such 
financing  to  the  public;  by  increasing 
competition  in  the  provision  of 
inventory  inspection  services;  and  by 
introducing  Applicant  and  Company  to 
a  new  range  of  customers.  Moreover, 
Applicant  believes  that  approval  of  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  this  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the 
proposal  under  the  BHC  Act.  Notice  of 
the  proposal  is  published  solely  in  order 
to  seek  the  views  of  interested  persons 
on  the  issues  presented  by  the 
application,  and  does  not  represent  a 
determination  by  the  Board  that  the 
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proposal  meets  or  is  likely  to  meet  the 
standards  of  the  BHC  Act 

Any  conunents  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  August  31. 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board  Rules  of  Procedure 
(12  CFR  262.3(e)),  be  accompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identiiying  s{>ecifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
agoieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  office  of  the  Board  of  Governors  or 
of  the  Federal  Reserve  Bank  of 
Richmond. 

Board  of  Governors  of  die  Federal  Reserve 
System,  July  27, 1993. 
Jennifar  J.  lohiMea, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-18325  Filed  7-30-93;  8:45  am] 

MUJNo  ooQC  m»et^ 


FEDERAL  TRADE  COMMISSION 
[Docket  No.  C-3442] 

Abbott  Laboratories;  ProhibHed  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-based  marketer  of  very-low- 
calorie  diet  programs  (rapid  weight  loss, 
modified  fasting  diets  of  BOO  or  fewer 
calories  per  day)  from  making  false  or 
unsubstantiated  claims  about  health 
risks,  weight  loss,  or  weight  loss 
maintenance;  and  requires  certain 
disclosures  in  conjunction  writh  safety 
and  weight  loss  maintenance  claims. 
DATES:  Complaint  and  Order  issued  June 
24. 1993.1 
FOR  FURTHER  INFORMATION  CONTACT: 

Brinley  Williams  or  David  Plottner. 
Cleveland  Regional  Office,  Federal 
Trade  Commission.  668  Euclid  Avenue, 
suite  520-A.  Cleveland.  Ohio  44114. 
(216) 522-4210. 


I  CopiM  of  the  Complaint  and  tha  Dadsion  and 
Ordar  an  availabia  froB  the  ComariMion'f  Public 
iM«anoa  Bnnch.  H-130. 6di  Straal  a  PHUMjrlvania 
Avwua.  NW.,  Waihlngloii,  DC  aOSSa 


SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  0. 1993.  there  was  published  in 
the  Federal  Register,  58  FR  18397.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Abbott 
Laboratories,  for  the  purpose  of 
soliciting  public  comment.  Interested 
.parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jiuisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.Q  46.  Interpieto 

or  applies  sec  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45,  52) 

Donald  S.  aark. 

Secretary. 

(FR  Doc.  93-18336  Filed  7-30-93;  8:45  am] 

■LUNG  COOE  tne-st-M 

[File  No.  922-3319] 

G.C.  Thof  sen,  Inc^  <Ub/m  Q.C. 
Electronics,  Inc.;  Proposed  Coneent 
Agreement  With  Analysis  To  Aid 
Public  ConunenI 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SIMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Illinois 
manufacturer  of  aerosol  cleaning 
products  from  making  environmental 
benefit  claims  for  any  product  unless 
the  respondent  possesses  competent  and 
reliable  evidence  to  substantiate  the 
claims. 

DATES:  Comments  must  be  received  on 
or  before  October  1, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20580. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffrey  Klurfeld  or  Ralph  Stone.  San 
Francisco  Regional  Office.  Federal 
Trade  Commission.  901  Market  Street, 
suite  570.  San  Francisco.  CA  94103. 
(415)  744-7920. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  secti(Hi  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  Uie  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 


hereby  given  that  the  following  consent 
agreemmt  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  pwiod  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  wrill 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
$4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 


:  Coataiaii^  Co—— I  Order 
To  Cease  and  Desist 

In  the  matter  of  G.C  Thonen.  Inc.,  a 
corporation,  also  trading  and  doing  busiiiMa 
as  G.C  Elactronks.  Ina 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  G.C 
Thorsen,  Inc.,  a  corporation,  also  trading 
and  doing  business  as  G.C  Electronics. 
Inc.,  hereinafter  sometimes  referred  to 
as  proposed  respondent,  and  it  now 
appearing  that  tne  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  betvreen  the 
respondent,  by  its  duly  authorized 
officer,  and  its  attorney,  and  coimsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  G.C.  Thoraen. 
Inc.  is  a  corporation  oi^ganized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  office  and  principal  place  of 
business  at  1801  Morgan  Street, 
Rockford,  Illinois  61102-1209. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waivsK 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  ccmtest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C  504. 

4.  Tliis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  l^  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  recorid  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  aooeptanoe  of  this 
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agremnent  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  fects,  other  than  ! 
jurisdictional  focts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached.  j 

6.  This  agreement  contemplates  that  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,*the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  v«rith  the  attached  draft 
complaint  and  its  decision  containing 
the  following  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  the  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  \inderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
xmderstands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
dvil  penalties  in  the  amount  provided 
by  law  for  eech  violation  of  the  order 
after  it  becomes  final. 

Order 

De/jfljtions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 


UMI 


"Class  I  ozone-depleting  substance" 
means  a  substance  tnat  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549,  and  anv  other  substance  which 
may  in  the  niture  be  added  to  the  list 
pursuant  to  title  6  of  the  Act.  Qass  I 
substances  currently  include 
chlorofluorocarbons,  halons,  carbon 
tetrachloride  and  1,1,1-trichloroethane. 

"Class  n  ozone-depleting  substance" 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  101- 
549,  and  any  other  substance  which 
may  in  the  mture  be  added  to  the  list 
pursuant  to  Title  6  of  the  Act.  Class  II 
substances  currently  include 
hydrochlorofluorocarbons. 

I 

A  is  ordered  That  respondent,  G.C 
Thorsen,  Inc.,  a  corporation,  also  trading 
and  doing  business  as  G.C.  Electronics, 
Inc.,  its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offiering  for  sale, 
sale,  or  distribution  of  any  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing  that  any  such 
product  containing  any  Class  I  or  Class 
n  ozone-depleting  substance  is  "ozone 
fiiendly,"  "environmentally 
responsible,"  "does  not  contain  CFCs" 
or  "does  not  contain  ozone  damaging 
components,"  or,  by  words,  depictions, 
or  symbols  representing  directly  or  by 
implication,  that  any  such  product  will 
not  deplete,  destroy,  or  otherwise 
adversely  affect  ozone  in  the  upper 
atmosphere. 

n 

It  is  further  ordered  That  respondent 
G.C.  lliorsen,  Inc.,  a  corporation,  also 
trading  and  doing  business  as  G.C 
Electronics,  Inc.,  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  labeling,  offiaring 
for  sale,  sale,  or  distribution  of  any 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  any  product  offen  any 
environmental  benefit,  imless  at  the 


time  of  making  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  such  representation.  For 
the  purposes  of  this  Order,  "competent 
and  reliable  scientific  evidence"  shall 
mean  tests,  analyses,  research,  studies, 
or  other  evidence  based  on  the  expertise 
of  professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

ra 

It  is  further  ordered  That  for  three  (3) 
years  fit>m  the  date  that  the  respondent 
makes  any  representation  covered  bv 
this  Order,  the  respondent  shall 
maintain  and  upon  written  request 
make  available  to  the  Federal  "Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  the  respondent 
relied  upon  in  disseminating  any 
representation  covered  by  this  C)rder. 

B.  All  tests,  reports;  studies  or 
surveys,  analyses,  or  other  materials  in 
the  possession  or  control  of  the 
respondent  that  contradict,  qualify,  or 
call  into  question  any  representation 
covered  by  this  Order  or  the  basis  on 
which  the  respondent  relied  for  such 
representation. 

IV 

It  is  further  ordered  That  the 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
BfkcX  compliance  obligations  arising  out 
of  this  Order. 


It  is  further  ordered  That  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels,  or  other  sales 
materials  covered  by  this  Order. 

VI 

It  is  further  ordered  That  the 
respondent  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
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detail  the  manner  and  fann  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  GonunenI 

The  Federal  Trade  Conunission  has 
accepted  am  agreemmt.  subject  to  final 
approval,  to  a  pn^xMed  consent  order 
from  respondent  G.C  Thorsen.  Inc..  also 
trading  and  doing  business  as  G.C 
Electronics,  Inc..  a  Delaware 
corporation. 

The  proposed  consent  order  has  been 

f)laGed  on  the  public  record  for  sixty 
60)  days  for  reception  of  conunmts  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pijiilic  record.  After  sixty  (60)  days, 
the  Commissioa  will  again  review  tlie 
agreement  and  the  ccanments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  a^reemmit's  proposed  order. 

This  mattor  concerns  labeling  and 
advertising  of  "Air-Duster."  and  "Airjet 
n,"  computer  and  office  equipmoit  care 
and  maintenance  products.  Ine 
Commission's  complaint  in  this  mattw 
charges  that  the  respondent's  labeling 
and  point-of-sale  matnials  contain  false 
and  misleading  representations  that 
these  products  are  "ozone  friendly," 
"environmentally  responsible."  do  "not 
contain  CFCs  (chlorouuorocarbons)," 
and  do  not  "contain  other  ozone 
damaging  components."  The  compliant 
also  dbai^  that  the  respondmit  falsely 
represented  that  the  chemical  used  in  its 
products  is  approved  by  the 
Environmental  Protection  Agency 
("EPA")  and  contains  an  EPA-approved 
substitute  for  CFCs  that  complies  with 
the  Montreal  Protocol.  The  complaint 
alleges  that  the  respondent  represented 
that  there  are  no  ingredients  in  its 
product  that  will  delete  the  earth's 
ozone  layer  or  harm  at  damage  the 
environment.  The  complaint  further 
alleges  that  the  respondent  represented 
that  the  hydrochlorofliiorocaibon 
(HCFC)  known  as 

chlorodifluoromethane  (HCFC-22)  is 
EPA-approved  or  an  EPA-approved 
substitute  for  CFCs  that  complies  with 
the  Montreal  Protocol,  and  does  not 
contribute  to  the  depletion  of  the  earth's 
ozone  layw.  In  fact,  the  complaint 
alleges,  these  representations  are  false 
and  misleading,  because  respoiulent's 
products  contain  HCFC-22.  a  known 
ozone-depleting  chemical.  Furthermore. 
HCFC-22  is  not  an  EPA-approved 
chemical  or  an  EPA-approved  substitute 
for  CFCs  that  complies  with  the 
Montreal  ProtocoL 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violati(»s  charged  and  to  prevent  the 


resp(Hident  from  engaging  in  similar 
acts  and  practices  in  the  futum. 

The  proposed  other  d^nes  Class  I 
and  Class  n  oeone-depleting  sobstamxs, 
incorporating  the  definitions  established 
in  the  Clean  Air  Act  Amendments  of 
1990.  Class  I  substanose  currently  listed 
imdar  the  Act  are  CFCs,  halons,  carbon 
tetrachloride,  and  1,1.1-tridiloroethane. 
Class  n  substances  currently  consist  of 
HCFCs. 

Part  I  of  the  proposed  order  requires 
the  respondent,  in  connection  with  the 
advertising,  labeling,  offering  fcv  sale, 
sale,  or  di^bution  of  any  product,  to 
cease  representing  that  products 
containing  any  Class  I  or  Class  II  ozone- 
depleting  substances  are  "ozone 
friendly."  "mvironmentally 
responsible."  "does  not  contain  CFCs" 
or  "does  not  contain  ozone  damagii^ 
components."  or,  by  words,  depictions, 
or  symbols  representing  that  any  such 
product  will  not  deplete,  destroy,  or 
otherwise  adversely  affect  ozone  in  the 
upper  atmosphere. 

Under  the  Clean  Air  Act 
Amendmoits,  the  EPA  has  authority  to 
add  new  chemicals  to  the  Class  I  and 
Class  n  lists.  Thus,  the  order's 
definitions  of  Class  I  and  Class  n  ozone- 
depleting  substance  specifically  include 
substances  that  may  be  added  to  those 
Usts.  If  additicMial  si^istancaa  are  added 
to  the  Qass  I  md  Class  n  lists.  Part  I  of 
the  order  becomes  applicaUe  to  claims 
made  for  products  containing  those 
substances  after  the  substances  are 
added  to  the  lists. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  cease  representing 
that  any  of  its  products  offer  any 
environmental  benefit,  unless  the 
respondent  possesses  and  relies  upon 
competrat  and  reliable  evidence  that 
substantiates  the  representation. 

Parts  in,  IV,  V,  and  VI  of  the  proposed 
order  are  standard  order  provisions 
requiring  the  respondent  to  retain 
substantiation  materials,  to  notify  the 
Commission  of  changes  in  corporate 
identity,  to  distribute  a  copy  of  the  order 
to  officers,  ag«)ts,  representatives,  ot 
employees,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
faciKtate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary. 

[FR  Doc.  93-18338  Filed  7-30-03;  S:45  am) 
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AGENCY:  Federal  Trade  Commission. 
ACnOH:  Consent  order. 

summary:  b  settlement  of  alleged 
violations  of  fsderal  law  prohibiting 
unfair  acts  and  practices  and  unbir 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Pennsylvania-based  corporations  from 
disseminating  the  infomerdals  for 
Cosmetique  Ftancais  or  for  Crystal 
Power  and  bom  making  false  claims 
regarding  the  efficacy  or  safety  of  any 
similar  cellulite  treatment  proiduct. 
similar  crystalline  stone  or  any  producL 
The  consent  order  requires  that  a 
disclosure  statement  be  placed  in 
certain  video  advertisements,  and  that 
the  respondents  pay  $275,000  into  a 
fund  for  consumer  redress  to  be 
administered  by  the  Commission. 

DATES:  Complaint  and  Order  issaed  fioM 
24. 1993.1 

FOR  FURTHER  MFORMATION  COtfTACT; 

Patricia  Hensley,  Seattle  Regional 
Office.  Federal  Trade  Commission.  2806 
Federal  Bldg.,  915  Second  Ava,  Seattle. 
WA  98174.  (206)  220-6350. 

SUPPI^MENTARY  MFORMATION:  On 

Wednesday,  April  14, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19446,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  National 
Media  Corporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Intsrested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
sugji^estions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
iss'jance  of  the  complaint  in  the  form 
contprr.  plated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  fordi 
in  the  proposed  consent  agreement*  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat.  721;  IS  V.S.C.  46.  tnterprsts 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45.  52) 

Donald  S.  Ovk. 

Secretary. 

[PR  Doc.  93-18335  Filed  7-30-93;  8:45  ami 
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(DktC-3440] 

Seonce  Cofpocatlon  wttac  national} 
rmiiihUad  Tiada  Practloaa.  and 
Afflmialiva  Corractiva  Actiona 

AOeCY:  Federal  Trade  Commission. 
ACnON:  Consent  order. 


fz  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unbir  acts  and  practices  and  imfiair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Texas  corporation  to  divest,  to  a 
Commission-approved  acquirer,  five 
funeral  homes,  and  to  obtain  prior 
Commission  approval,  for  a  period  of 
ten  years,  before  acquiring  any 
additional  funeral  homes  in  certain   - 
Georgia  and  Tennessee  areas. 
DATES:  Complaint  and  Order  issued  June 
15, 1993.1 

FOR  FURTHER  MFORMATION  CONTACT: 
Daniel  Ducore,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2526. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  August  6, 1991,  there  was 
published  in  the  Federal  Register  56  FR 
37359,  revision,  57  FR  14720,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Service 
Corporation  Intemaitonal,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  mc.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  SUt  731,  as  amended;  15  U.S.C  45, 18) 

Donald  S.  Qark, 

Seovtoiy. 

(FR  Doc  93-18334  Filed  7-30-93;  8:45  am] 
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(File  No.  922  3232]  | 

Taxwipa  Company;  Propoaad  Conaant 
Agreement  With  Analyala  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 


UMI 


<  CopiM  of  the  CompUint  and  the  Dacision  and 
Ord«  an  arailabla  from  tha  Commiuion'i  Public 
Rafermca  Branch.  H-130, 6th  Street  k  Pennsylvania 
Avenue.  NW.,  Washington,  DC:  205«O. 


unbir  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey-based 
manuracturer  of  aerosol  cleaning 
products  from  making  environmental 
benefit  claims  for  any  product  unless 
the  respondent  possesses  competent  and 
reliable  evidence  to  substantiate  the 
claims. 

DATES:  Comments  must  be  received  on 
or  before  October  1, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  tlFORMATION  CONTACT: 
Jeffivy  Klurfeld  or  Ralph  Stone,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.,  suite 
570.  San  Francisco.  CA  94103  (415) 
744-7920. 

8UPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  The  Texwipe  Company,  a 
corporation. 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The 
Texwipe  Company,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  the  proposed  respondent 
is  %villing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
fi'om  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between  the 
respondent,  by  its  duly  authorized 
officer,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  The  Texwipe 
Company  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  ^f  New 
Jersey,  with  its  office  and  principal 
place  of  business  at  650  East  Crescent 


Avenue,  Upper  Saddle  River,  New 
Jersey  07458. 

2.  Proposed  re^Mmdent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  \mder  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jiuisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  attached  draft 
complaint  and  its  decision  containing 
the  following  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  the  proposed 
respondent's  address  as  stated  in  this 
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agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  term  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 


Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

Class  I  ozone-depleting  substance  means  a 
substance  that  harms  the  environment  by 
destroying  ozone  in  the  upper  atmosphere 
and  is  listed  as  such  in  Title  6  of  the  Clean 
Air  Act  Amendments  of  1990,  Pub.  L.  No. 
101-549,  and  any  other  substance  which  may 
in  the  future  be  added  to  the  list  pursuant  to 
Title  6  of  the  Act.  Class  I  substances 
currently  include  chlorofluorocarbcns, 
halons,  carbon  tetrachloride  and  1,1,1- 
trichloroethane. 

Class  II  ozone-depleting  substance  means  a 
substance  that  harms  the  environment  by 
destroying  ozone  in  the  upper  atmosphere 
and  is  listed  as  such  in  Title  6  of  the  Clean 
Air  Act  Amendments  of  1990,  Pub.  L.  No. 
101-549,  and  any  other  substance  which  may 
in  the  future  be  added  to  the  list  pursuant  to 
Title  6  of  the  Act.  Qass  II  substances 
currently  include  hydrochlorofluorocarbons. 

I 

It  is  ordered  That  respondent.  The 
Texwipe  Company,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthv«th  cease  and 
desist  from  representing  that  any  such 
product  containing  any  Class  I  or  Class 
II  ozone-depleting  substance  is  "ozone 
safe,"  "environmentally  safe,"  or,  by 
words,  depictions,  or  symbols 
representing  directly  or  by  implication, 
that  any  such  product  will  not  deplete, 
destroy,  or  otherwise  adversely  affect 
ozone  in  the  upper  atmosphere. 


n 

It  is  further  ordered  That  respondent 
The  Texwipe  Company,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  oflfering  for  sale, 
sale,  or  distribution  of  any  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that  any 
product  offers  any  environmental 
benefit,  unless  at  the  time  of  making 
such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation.  For 
purposes  of  this  Order,  "competent  and 
reliable  scientific  evidence"  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

m 

It  is  further  ordered  That  for  three  (3) 
years  horn  the  date  that  the  respondent 
makes  any  representation  covered  by 
this  Order,  the  respondent  shall 
maintain  and  upon  written  request 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  the  respondent 
relied  upon  in  disseminating  any 
representation  covered  by  this  C)rder. 

B.  All  tests,  reports,  studies  or 
surveys,  analyses,  or  other  materials  in 
the  possession  or  control  of  the 
respondent  that  contradict,  qualify,  or 
call  into  question  any  representation 
covered  by  this  Order  or  the  basis  on 
which  the  respondent  relied  for  such 
representation. 

IV 

It  is  further  ordered  That  the 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 


It  is  further  ordered  That  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels,  or  other  sales 
materials  covered  by  this  Order. 

VI 

/( is  further  ordered  That  the 
respondent  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  it,  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Propoaed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
firom  respondent  The  Texwipe 
Company,  a  New  Jersey  corporation.. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  tliis  period  will  become  part  of 
the  public  record.  After  sixty  (60)  da)r8. 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  labeling  and 
advertising  of  various  Texwipe 
computer  and  office  equipment  care  and 
maintenance  products,  including 
MicroDuster,  PC  Duster,  and 
OfficeDuster.  The  Commission's 
complaint  in  this  matter  charges  that  the 
respondent's  labeling  and  advertising 
contain  false  and  misleading 
representations  that  these  products  are 
"ozone  safe"  and  "environmentally 
safe."  The  complaint  alleges  that, 
through  the  statement  "ozone  safe,"  the 
respondent  represented  that  there  are  no 
ingredients  in  its  products  that  will 
deplete  the  ozone  layer.  Through  the 
statement  "environmentally  safe,"  the 
respondent  represented  that  there  are  no 
ingredients  in  its  products  that  harm  or 
damage  the  environment.  In  fact,  the 
complaint  alleges,  these  representations 
are  false  and  misleading,  because 
respondent's  products  contain  the 
hydrochlorofluorocarbon  (HCFC)  known 
as  chlorodifluoromethane  (HCFC-22),  a 
known  ozone-depleting  chemical. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
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violations  charged  and  to  prevent  the 
respondent  from  eng^gina  in  similar 


ngii 
tftit 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


acts  and  practices  in  the  nitiire. 

The  propoaad  oidar  defiaas  Ckea  I 
and  Ckas  0  obw  dapktingSMbtancae. 
incoapontiflg  the  dafiaMoM  eatahbdied 
is  the  Cban  Air  Ad  Aaandasents  of 
1990.  Oaai  I  wAtancea  CMwraiitly  liated 
undar  th»  Act  axe  cfaloroAaaBocariMBs 
(CFCs).  hakaw.  carbon  tetracklofida. 
and  1,1,1-trichIoroethane.  Class  n 
substances  ciirrently  consist  of  HCFCs. 

Part  I  of  the  proposed  order  requires 
the  respondent,  in  connection  with  the 
advertising,  labeling,  ofliaring  for  sale, 
sale,  or  distribution  of  any  product,  to 
cease  represaoting  that  products 
containing  any  Class  I  ot  Class  11  ozone- 
depleting  substances  are  "oaone  safe"  or 
"environmentally  safe,"  or,  by  words, 
depictions,  or  S3rmbab  fepreaopting  that 
any  such  product  will  not  daolata, 
destroy,  or  otherwise  adversely  afiact 
ozone  in  the  upper  atmo^hete. 

Under  the  Clean  Air  Act 
Amendments,  the  Enviianoantal 
Protectitm  A^Bocy  has  auttority  to  add 
new  chemicals  to  the  Claaa  1  and  Class 
n  lists.  Thus,  tiie  ofder's  dafinttions  of 
Claaa  1  and  Class  II  OBon»  depleting 
subatMicaB  specifically  indnda 
subatancaa  tibat  may  be  added  to  theae 
lists.  If  additional  subatancss  are  added 
to  the  Oaaa  1  aad  Claaa  n  lists.  Part!  of 
the  oidar  beoooMa  appHcabla  to  clbims 
made  fior  products  containing  those 
substances  after  tbs  substaacss  aie 
added  to  the  lists. 

Part  n  of  the  proposed  order  reqiires 
the  respondent  to  cease  represendag 
that  any  of  its  products  offer  any 
environmental  benefit,  unless 
respondent  possesses  and  relies  uiKin 
competent  and  reliable  evidence  tliat 
substantiates  such  representation 

Parts  m.  IV.  V,  and  VI  of  the  pn>posed 
order  are  standard  order  provisions 
requiring  the  req>oDdent  to  retain 
substantiation  autwials,  to  notify  t!ie 
Commission  of  changes  in  corporarj 
identity,  to  distribute  a  copy  of  the  order 
to  officers,  agents,  representatives,  or 
employeea,  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 

Hie  purpose  of  this  analysis  is  to 
fiMnlitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
OsMUS-CUrk. 
SecTBtoiy. 
(FR  Doc  93-18337  Filed  7-30-93;  8:45  vn] 


FamHiM 


Aoancy  InfonnallonCollacHoikUiidMr 

0MB  r 


UMI 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
COMB)  a  request  for  approval  of 
information  collection  requirements 
previously  approved  by  CMB  under 
Control  Number  0970-0033.  This 
request,  titled:  "Annual  Siurey  of 
Refugees"  is  required  by  the  Refugee 
Act  of  1980  and  the  Refugee  Assistance 
Amendments  of  1982  and  1986.  This 
request  for  approval  is  submitted  by  the 
Office  of  Refogee  Resettlement  (ORR)  of 
the  Administration  for  Children  and 
Families  (ACF). 

AOOMESSCS:  Copies  of  the  information 
collection  request  may  be  curtained  from 
Steve  R.  Smith,  Office  of  Information 
Systems  Management,  (ACF}.by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  OKven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW.,  Washington.  DC  20503  (202) 
395-7316. 

Information  on  Document 

Title:  Annual  Surrey  <^  Refugee  (Form 

ORR-9) 
OMB  No..  0970-0033 
Description:  The  Office  of  Refugee 
Resettlement.  (ORR).  ACF.  uses  the 
Annual  Survey  of  Refugees  (Form 
ORR-9)  to  collect  information  on 
refugees  to  satisfy  the  reporting 
requirements  contained  in  the 
Immigration  and  Nationality  Act. 
Section  413(b)(1)  of  the  Act  (as  added 
by  the  Refugee  Act  of  1980),  requires 
ORR  to  report  annually  to  the 
Congress  an  updated  profile  of 
employment  and  labor  force  statistics 
for  refugees  who  have  entered  the 
•     U.S.  within  the  previous  five  years. 

In  1992.  ORR  completed  its  21st 
annual  telephone  survey  of  a  national 
sample  of  Southeest  Asian  refugees  on 
the  employment,  labor  force  statistics 
and  economic  adjustments  factors  of 
refugees  to  the  United  States.  ORR 
converted  and  the  annual  survey  to  a 
longitudinal  survey  beginning  with  the 
1994  interviews,  llius.  the  survey 
continuously  tracks  the  progress  of  a 
randomly  sampled  group  of  refugees 


over  thair  initial  fiva  years  in  this 
oountiy.  OML  will  farther  expand  tha 
siirvey  to  iachida  non-Southeast  Asian 
refugaas  in  the  current  national  sasipia. 

Enactiva  otilization  ol  this 
information  by  ORR  is  riisohitely 
essential  because  this  information  vrill 
be  oaad  as  basis  in  datarmining  and 
managing  admissions  levels  for  refugees 
to  the  United  States.  This  information 
will  also  be  analyzed  by  ORR  officials 
and  used  in  the  preparation  of 
testimmy  for  Congressional  Hearings  on 
appropriations,  reauthorization  of  the 
Refugee  Act,  and  used  as  resource 
information  for  the  Congress,  the 
general  public  and  special  interests 
groups.  A  summary  of  the  survey 
finding  will  be  included  as  part  ORR's 
Annual  Report  to  Congress.  ORR 
officials  will  also  use  this  inforn>ation  to 
formulate  policy  options  and  in  program 
development. 

Annual  Number  of  Respondents:  2.500 
Annual  Frequency.  1 
Average  Burden  Hours  Per  Response:  45 

min. 
Total  Burden  Hours:  1375 

Dated:  )un«  24, 1993. 
Larry  Gueiiuu, 

Deputy  Director,  Office  of  lafdanation 
Systems  h4anagement. 
[FR  Doc.  93-18313  Hied  7-30-93;  8:45  am| 
BHAJNO  coos  41«4-»t-M 


Agancy  Information  Collactton  Umfar 
OMB  Raviaw 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a 
previously  approved  Congressionally 
mandated  information  collection  titled: 
"The  Third  National  Study  of  the 
Incidence  of  Child  Abuse  and  I^eglect 
(NIS-3).  The  NIS-3  will  include  two 
major  studies  and  five  sub-studies.  The 
First  major  study,  the  Basic  NIS-3 
Sentinel  Study,  and  one  of  the  five  sub- 
studies,  the  New  Sentinel  Agency 
Categories  Study,  are  currently  under 
OMB  review.  This  request  for  OMB 
review  applies  to  the  second  major 
study,  the  Court  Referral  Study,  and  the 
remaining  four  sub-studies,  the  Analysis 
of  Hidden  Duplication  Bias,  the  Sentinel 
Questionnaire  Follow-up  Study,  the 
Annualization  Basis  Study,  and  the 
Child  Protective  Services  Screening 
Study. 

AOOf^SSES:  Copies  of  the  informaticHi 
collection  request  may  be  obtained  from 
Steve  R.  Smilii,  Office  of  Infomntion 
Systems  Management,  ACF,  \iy  calling 
(202)  401-6964. 
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Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  0MB  Desk 
Officer  for  ACT,  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW.,  Washington,  DC  20503. 
(202) 395-7316. 

Information  on  Document 

Title:  The  Third  National  Study  of  the 
Incidence  of  Child  Abuse  and  Neglect 
(NIS-3) 
OMB  No.:  New  Request 
Description:  With  me  enactment  of  the 
Child  Abuse  Prevention  and 
Treatment  Act  of  1974  and 
reauthorization  by  the  enactment  of 
the  Child  Abuse  Prevention, 
Adoption,  and  Family  Services  Act  of 
1988  (Pub.  L.  100-294).  Congress 
directed  the  National  Center  on  Qiild 
Abuse  and  Neglect  (NCCAN)  of  the 
Administration  for  Children  and 
Families  to  "make  a  complete  and  full 
study  and  investigation  of  the 
national  incidence  of  child  abuse  and 
neglect,  including  a  determination  of 
the  extent  to  which  incidents  of  child 
abuse  and  neglect  are  increasing  in 
number  or  severity."  The  1974 
Congressional  mandate  was  met  Mrith 
completion  of  the  first  National  Study 
of  the  Incidence  and  Severity  of  Qiild 
Abuse  and  Neglect  (NIS-1).  In  1984, 
the  Congress  broadened  its 
requirements  and  instructed  NCCAN 
to  "study  and  investigate  the  national 
incidence  of  child  abuse  and  neglect 
and  make  findings  about  any 
relationships  between  non-payment  of 
child  support  and  between  various 
other  factors  and  child  abuse  and 
neglect,  and  the  extent  to  which 
incidents  of  child  abuse  and  neglect 
are  increasing  in  number  and 
severity". 

The  purposes  of  NIS-3  are  to  study 
the  national  incidence  of  child  abuse 
and  neglect,  including  (i)  the  extent  to 
which  incidents  of  child  abuse  are 
increasing  or  decreasing  in  number  and 
severity;  and  (ii)  the  incidence  of 
substantiated  reported  child  abiise  cases 
that  result  in  civil  protection 
proceedings  or  criminal  proceedings, 
including  the  number  of  such  cases  with 
respect  to  which  court  makes  a  finding 
that  abuse  or  neglect  exists  and  the 
disposition  of  such  cases. 

The  data  collection  instruments  and 
procedures  of  this  study  will  be  used  by 
NCCAN  to  respond  to  its  Congressional 
mandate  (Pub.  L.  100-294  as  amended) 
to  estimate  the  total  number  of  children 
who  are  abused  or  neglected  in  the 
United  States  and  to  kidicate  the  degree 
to  which  this  number  has  changed  since 


the  data  collected  for  earlier  studies  in 
1979  and  1986,  and  to  determine  the 
incidence  of  substantiated  child  abuse 
and  neglect  cases  that  result  in  civil  and 
criminal  court  proceedings  and 
characteristics  of  sudi  cases. 

Annual  Number  of  respondents:  6,160 

Annual  Frequency:  1 

Average  Burden  Per  Response:  20  min. 

Total  Burden  Hours:  2.080 

Naomi  B.  Marr, 

Director,  Office  of  Information  Systems 

Management. 

(PR  Doc.  93-18314  Filed  7-30-93;  8:45  am] 
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Food  and  Drug  Adminlttration 
[DockM  No.  93»Mtt17) 

Zoaeon  Corp.;  Wtthdrawal  of  Approval 
ofNADA'a 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Zoecon 
Corp.  One  NADA  provides  for  using 
butonate  liquid,  another  for 
dichlorophene/toluene  capsules,  and 
the  third  for  selenium  disulfide 
shampoo.  The  sponsor  requested  the 
withdrawal  of  approval  of  the  NADA's. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  the  regulations  by 
removing  the  entries  which  reflect 
approval  of  the  NADA's. 
EFFECTIVE  DATE:  August  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville,  MD  20855,  301-295- 
8749. 

SUPPt^MENTARY  MFORMATION:  Zoecon 
Corp.,  12200  Denton  Dr..  Dallas.  TX 
75234,  is  the  sponsor  of  NADA  41-587 
which  provides  for  use  of  Vet-Kem  T- 
113  (butonate  liquid),  NADA  94-777  for 
Zodiac  3  in  1  Worm  Capsules 
(dichlorophene/toluene),  and  NADA 
103-434  for  Vet-Kem  Selenium 
Disulfide  Shampoo.  Zoecon  requested 
that  FDA  withdraw  approval  of  NADA 
94-777  in  its  letter  of  February  10, 1993, 
and  NADA's  41-587  and  103-434  in  its 
letters  of  March  3, 1993,  because  it  no 
longer  manufactures  or  distributes  the 
products. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21 CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 


5.84),  and  in  accordance  with  §  514.11S 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  41-587,  94-777. 
and  103-434,  and  all  supplements  and 
amendments  thereto  is  hereby 
withdrawn,  effective  August  12, 1993. 

In  a  final  rule  pubUshml  elsewhere  in 
this  issue  of  the  FederaJ  R^pbter,  FDA 
is  removing  21  CFR  520.240  and 
amending  21  CFR  520.580(b)(1)  and 
524.2101(c)  to  reflect  the  withdrawal  of 
approval  of  these  NADA's.' 

Dated:  July  26, 1993. 

Richard  RTedw, 

Acting  Director,  Center  for  Veterinary 
h4edicine. 

[PR  Doc  93-18277  Plied  7-30-93;  8:45  am] 


[Docket  No.  93N-0274] 

Milaa  Inc.;  Withdrawal  of  Approval  of 
14  New  Drug  Appllcatlona 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACDON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  14  new  drug  applications 
(NDA's)  held  by  Miles  Inc..  4th  and 
Parker  Sts.,  P.O.  Box  1986,  Berkeley.  CA 
94701  (Miles).  Miles  notified  the  agency 
in  writing  that  the  drug  products  were 
no  longer  being  marketed  under  the 
NDA's  and  requested  that  the  approval 
of  the  applications  be  withdrawn. 
EFFECTIVE  DATE:  September  1. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Maizel,  Center  for  Drug 
Evaluation  and  Research  (HFD-S3), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-4320. 

SUPPLEMENTARY  INFORMATION:  Miles  has 
informed  FDA  that  these  drug  products 
listed  in  the  table  are  no  longer  being 
marketed  under  the  NDA's  and 
requested  that  FDA  withdraw  approval 
of  the  applications.  Miles  has  also,  by 
request,  waived  its  opportunity  for  a 
hearing. 


NDANo. 


8^12  .... 
16-472  .. 


18-246  .. 
1»-247  .. 


Dnjgnamo 


Cytal  IrrigaHon  Solution  «id  Di- 
luted  Cytal  UrMhral  Solution. 

Mannitol  10%  In  HaM  Normri  Sa- 
line Ir^action,  MwvUiol  10%  In- 
jection, Mannitol  20%  miecHon, 
Mwmitol  15%  Ir^edion,  and 
Mannitol  15%  in  0.45%  Sodium 
Chloride  iniecOon. 

Stafiie  Waler  for  IrrtgaUon  m  Plat- 
He  Container. 

Sodium  CNortde  for  intgaHon  in 
Plastic  Containar. 
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NOANa 

OiugnanM 

18-372  . 

OcMlroM  S%  Inisolon  In  PtaMlic 

ConMncr. 

is-aeo- 

OaxtroM  5%  and  Sodkm  CNo- 

nf  02%  Ir^Kion  kn  Plasttc 

ConMrwr. 

1»-400. 

rida  0.46%  miMgon  m  PiMtic 

ConMnsf. 

18-417  _ 

LBcMid    fVngM't    InJacMon    In 

18-600  .. 

DttttiOM  5%  tm  Sodkjm  CMo- 

rid*  0.9%  IniKllon  In  Plastic 

Containar. 

18-S01  .. 

Oaxtroaa  5%  «Kt  Sodkjm  CNo 

rida  0.3%  ln)adion  In  PtaMHc 

LfOTOVWr. 

13-602  .. 

Sodwm  CNorida  0.9%  mjaction  In 

Plastic  Containar. 

18-603  .. 

Sodium  CNodda  0.45%  ln)acllon 

in  Plastic  Containar. 

18-604  .. 

Oaxtroaa  10%  mfacdon  In  Plaslic 

Containar. 

18-606  .. 

Starila  Walar  for  Injaction  In  Plas- 

tic Containar. 

Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  355(e)]  and  under  auth(»ity 
delegated  to  the  Director,  Canter  for 
Drug  Evaluation  and  Research  (21 CFR 
5.82),  approval  of  the  NDA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  Septemhsr  1. 1993. 

Dated:  July  21. 1993. 
Carl  C.  Fade, 

Director,  Ceatar  for  Drug  Evaluation  and 

litiBOich. 

(FR  Doc  93-18279  Filed  7-30-93;  8:45  am] 


DEPARTMENT  OF  THE  WTERiOR 

BufWM  of  Lsnd  ItaiWQMiMfit 

(E8  840-03-4120-14-341  A;  KVE8  45088] 


UMI 


Comp«tMv«  Coal  Lmm  Olftring  by 
SMiod  Bid;  LmHo  CouMy,  KY 

ilQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Competitive  coal  lease  offering 

by  sealed  bid. 

SUMMARY:  Notice  is  hereby  given  that  as 
a  result  of  an  application  filed  by  Leeco. 
Incorporated,  for  coal  rasovrces  located 
in  the  Daniel  Boone  National  Forest. 
RedUrd  Ranger  District  in  Leslie 
County,  Kentucky.  U.S.  Forest  Service 
T^act  88  and  Partial  Tract  420  will  be 
offered  for  competitive  leasing  by  sealed 
bid  in  accordance  witii  the  provisions  of 
the  Mineral  Leasing  Act  of  1947  (61 
Stat  913,  30  U.S.C  351-359),  as 
amaodod.  The  land  in  ths  ^^lication  is 
as  follows:  U.S.  Ponst  Service  Tract  88 


and  U.S.  Forest  Service  Partial  Tract  420 
which  is  described  as: 

All  that  certain  parcel  or  tract  of  land  lying 
■od  being  in  Leslie  County,  Kentucky 
situated  on  the  water's  of  Mott's  Hollow  of 
White  Oak  Cnek  of  Greasy  Creek  of  the 
Middle  Fork  of  the  Kentucky  River.  Mora 
particularly  bounded  and  described  as 
follows: 

All  bearings  an  based  on  True  North  and 
all  distances  are  expressed  in  fset 

Beginning  at  Corner  2,  which  is  a  12"  Pine 
located  in  the  head  of  a  small  drain  about 
1600  feet  northwest  of  the  Mouth  of  Mott'i 
Hollow.  Thence, 

North  Oe'SS'  West  107.47  fleet  to  Comer  3, 
a  1 V4''  X  30"  aluminum  pipe  with  a  3*  cap 
stamped  Cor.  3,  Tr.  420,  L.S.  608. 1972, 
located  on  top  of  spur  at  head  of  small  drain 
1600  feet  west  of  Mott's  Hollow.  Thence, 

North  47''46'  West  86.87  feet  to  Corner  4. 
a  1 V4''  X  30"  alimunum  pipe  with  a  3"  cap 
stamped  Cor.  4.  Tr.  420.  LS.  608, 1972, 
located  on  top  of  spur  between  Mott's  Hollow 
and  a  small  drain  of  White  Oak  Greek. 
Thence, 

North  66°39'  East  1.191.24  fiset  to  Cbmer  5, 
a  1  Vi"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  5,  Tr.  420,  LS.  606. 1972, 
located  in  the  I>eft  Hand  Fork  of  Mott's 
Hollow.  Thence,  southeasterly  with  the  Left 
Hand  Fork  of  Mott's  Hollow,  the  following 
meander  calls: 

a— South  28°30'  Bast  106.04  feet  to 
meander  point  1. 

b— South  44'>37'  East  192.82  feet  to 
meander  point  2. 

0— South  58''20'  East  190.55  feet  to  Comer 
6,  a  1 V4''  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  6.  Tr.  420,  LS.  608, 1972, 
located  about  1 .300  feet  north  of  the  Mouth 
of  Mott's  Hollow.  Thence. 

South  67*26'  East  61.10  fiset  to  Gamer  7,  a 
IV4''  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  7,  Tr.  420,  LS.  608, 1972, 
located  about  1.200  feet  north  of  the  Mouth 
of  Mott's  Hollow.  Thence, 

North  54'>23'  East  248.44  feet  to  Comer  8, 
a  20"  Poplar  marked  as  comer.  Thence, 

South  59*18'  Bast  70.68  feet  to  CorTwr  9. 
unable  to  set  comer  at  this  location  but  set 
Refaence  Monuments  to  this  oomor  (1)  IV4'' 
X  30"  aluminum  pipe  with  a  3"  csp  stamped 
Ref.  Mon.  A,  Cor.  9,  LS.  608. 1972.  N  59*18' 
W  7.60  ft.,  (2)  used  Cor.  8  of  said  tract  for 
Ref.  Moo.  Located  about  1,400  fiset  north  of 
the  Month  of  Mott's  Hollow  in  the  Right 


located  approximately  ISO  feet  northwest  of 
the  forks  of  Mott's  Hollow.  Thence, 

South  86*02'  West  133.96  feet  to  Comer  12. 
a  1  Vi"  X  30"  aluminum  pipe  with  a  3"  cap 
stamped  Cor.  12.  Tr.  4^0,  L.S.  608, 1972, 
located  about  275  feet  west  of  Mott's  Hollow. 
Thence,  southwesterly  with  the  spur  between 
Mott's  Hollow  and  White  Oak  Creek,  the 
following  meander  calls: 

8— South  74°27'  West  173.99  feet  to 
meander  point  1. 

b— South  61*26'  West  145.40  feet  to 
meander  point  2. 

c— South  75»58'  West  298.90  feet  to  Comer 
13,  a  marked  Red  Oak  and  a  1  V«"  x  30" 
alimfiinum  pipe  with  a  3"  cap  stamped  Cor. 
13,  Tr.  420,  L.S.  608, 1972,  located  on  the 
spur  betMreen  Mott's  Hollow  and  White  Oak 
Qeek.  Thence, 

Down  the  ridge  approximately  225  feet  to  a 
small  red  oak;  thence  down  the  hill  to  the 
head  of  the  small  drain  to  a  12"  Pine,  the 
place  of  beginning,  containing  17.74  acres, 
more  or  less,  being  part  of  the  same  tract 
described  in  a  certain  deed  conveyed  to  the 
United  States  of  America,  dated  January  15, 
1973,  in  Deed  Book  75,  pages  454-458,  in  the 
records  of  Leslie  County,  Kentucky. 

U.S.  Forest  Service  Tract  88  and 
Partial  Tract  420,  will  he  onisred  as  one 
parcel,  combined,  total  162.67  acres. 
These  tracts  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount,  provided  that  the  high  bid  for 
the  tracts  equals  or  exceeds  the  fair 
market  value  (FMV)  of  the  tracts  as 
determined  by  the  authorized  officer 
after  the  sale.  The  Department  has 
established  a  minimum  bid  of  $100  per 
acre  for  the  tracts.  The  minimum  bid  is 
not  to  be  considered  as  representing  the 
amount  for  which  the  tracts  may 
actually  be  leased,  since  FMV  will  be 
determined  in  a  separate  postsale 
analysis.  If  identical  high  sealed  bids  are 
received,  the  tying  high  bidders  will  be    . 
asked  to  submit  follow-up  sealed  bids 
imtil  a  high  bid  is  received.  All  tie- 
breaking  bids  must  be  submitted  vrithin 
the  15  minutes  following  the  authorized 
officera'  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 
DATE:  The  sale  vrill  be  held  at  10  a.m., 
Tuesday,  August  31, 1993,  in  the  Public 


Hand  Fork.  Thence,  southwesterly  with  the  /  Room  of  the  Bureau  of  Land 


Right  Hand  Fork  of  Mott's  Hollow  and  seven' 
(7)  lines  with  the  George  Turner  parcel,  the 
following  meander  calls: 

a— South  05*06'  East  55.24  feet  to  meander 
point  1. 

b— South  2ri8'  West  167.12  (set  to 
meander  point  2. 

o— South  28*51'  West  121.66  feet  to 
meander  point  3. 

d— Sooth  16*46'  West  99.90  iset  to  Comer 
10.  a  l%(i"  X  30"  aluminum  pipe  with  a  3" 
cap  stamped  Cor.  10.  Tr.  420.  LS.  608, 1972. 
located  in  the  center  of  Mott's  Hollow  and  at 
It's  fiorks  and  about  1.100  fset  north  of  the 
Mouth  of  Mott's  Hollow.  Thence, 

North  69*45'  West  143.95  fiset  to  Comerll, 
a  1%"  X  30"  aluminum  pipe  with  a  3^  cap 
stamped  Cor.  11,  Tr.  420,  LS.  608, 1972. 


Management.  Eastern  States,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153.  Each  bid  must  be  clearly 
identified  by  the  serial  number  on  the 
outside  of  the  sealed  envelope 
containing  the  bid.  The  bids  should  be 
sent  by  cwtified  mail,  return  receipt  or 
be  hand  delivered  aa  ot  before  5  p.m., 
Mcmday.  August  30, 1993.  Any  bids 
rocoived  after  5  p.m.,  August  30, 1993 
will  not  be  considered. 
SUPPLBKNTARY  MRMMATKNI:  The  coal 
resource  being  ofiared  is  underground 
mineable,  potentially  bypass,  coal.  The 
coal  resource  being  offored  is  the  Hazard 
Number  4  Coal  Seam,  also  known  as  the 
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Fireclay  Seam,  only.  The  proximate  Office  of  the  Bureau  of  Land 

analysis  of  the  coal  within  the  proposed  Management,  222  West  Seventh 

lease  is  as  follows:  Avenue,  #13.  Anchorage.  Alaska  99513- 

Proximate  Analysis  As  Received  for     .  7599  ((907)  271-5960). 

Hazard  No.  4  ^y  P^^y  claiming  a  property  interest 

M^ch  is  adversely  affected  by  the 

^  ^^. 20.01  decision,  an  agency  of  the  Federal 

*  u  ,"^™ "l-^  government,  or  regional  corporation, 

% llSS^i.^;^:::—:z::::::z::::^^  Sfl"" *»»^« untiiseptember 1. 1993. to 

Btu./ib 11  299  "*  appeal.  However,  parties 

%  Sulfur............ 92  receiving  service  by  certified  mail  shall 

The  coai'contdiied  in  Trart  MMd"  Sf*  ^°  days  from  the  date  of  reaipt  to 

ParUal  Tract  420  is  estimated  at  543.291  SJ®  ^  appeal.  Appeals  must  be  filed  in 

tons  of  recoverable  reserves.  j /"^J"  "'.^"i*^  Management  at  the 

RENTAL  AND  royalty:  Any  lease  issued  !il!^i^V^^if^°''^' '^^*'*,*^     k„ 

«.  -  — ,.u  „»»u-     Mu  •         .„         .J  requirements  for  filing  an  appeal  may  be 

as  a  result  of  this  offenne  will  provide  „iJ.:„,.^  d„^„.     u    j        »ei 

r„,  „„.,^„„»  „r I       »  1    *  mZ  olHained.  Parties  who  do  not  file  an 

for  payment  of  an  annual  rental  of  $3  -DDaal  in  flrrord«nr«  with  th« 

per  acre  and  a  royalty  payable  to  the  SS?rim«tt»  nf  1?  A-p^w  !  .  k«.- 

United  States  of  8%  if  the  value  of  the  nH^  hLIo2  .    ?  ^        •  ^?^- 

coal  mined  by  underground  methods  ^'J^""  ^  ^^™«**  ^°  *^«^«  ^"^^  »^«'' 

and  shall  be  determined  in  accordance  _°^   ' 

with  43  CFR  3485  2  Teity  R.  Hassett, 

NOTICE  OF  AVAILABHJTY:  Bidding  ^'*^'  ^""^^  "^^^^  Adjudication. 

instructions  and  bidder  qualifications  '™  °°^  93-18308  Filed  7-30-93;  8:45  am] 

are  included  in  the  Detailed  Statement  ""Jno  cooe  wo-MtU 

of  Lease  Sale.  Copies  of  the  Detailed 

Statement  and  of  the  proposed  coal 

lease  are  available  at  the  Bureau  of  Land  I2;^»0-42l0-04:  COC53601  and 

Management,  Eastern  States.  Case  file  COCS5406J 

documents  are  al«)  available  for  public  R^^y  Action;  Exchange  of  Public 

inspection  at  the  Eastern  States  Office.  Lendi  in  Conejos.  Rio  Grande. 

l^  r^f,"  •'^ro^^TiON  contact:  Ms.  Atamosa,  and  Huerfano  Counties.  CO 

Pearl  F.Tillman  at  (703)  440-1511  or 

Mr.  Ian  J.  Senio  at  (703)  440-1526  at  the  AGENCY:  Bureau  of  Land  Management. 

Bureau  of  Land  Management.  Eastern  Interior. 

States.  7450  Boston  Boulevard,  ACTION:  Notice  of  realty  action,  exchange 

Springfield,  Virginia  22153.  of  public  lands  for  State  of  Colorado 

Dated:  July  27. 1993.  lands  in  Conejos.  Rio  Grande,  Alamosa, 

Lany  Hamilton,  ^^^  Huerfano  Counties,  Colorado. 

Acting  State  Director.  SUMMARY:  The  following  described  land 

IFR  Doc.  93-18367  Filed  7-30-93;  8:45  ami       has  been  examined  and  found  suitable 
MUJNO  COOE  aiQ-oj-M  for  disposal  by  exchange  under  section 

206  of  the  Federal  Land  Policy  and 

Management  Act  of  1976  (43  U.S.C. 

1716)  for  land  of  equal  value  belonging 

to  the  Colorado  State  Land  Board: 
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[AO-967-4230-05;  AA-6447-A2] 
Alaska  Native  Claims  Selection 


In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
The  Eyak  Corporation  for  5349.72  acres. 
The  lands  involved  are  in  the  vicinities 
of  the  Rude  River  area  and  Cordova. 
Alaska. 

Copper  Rivar  Meridian,  Alaska 
Tps.  13  S.,  Rs.  1  and  2  W. 
T.  16  S.,  R.  1 W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 


New  Mexico  Principal  Meridian,  Colorado 

T.  35  N..  R.  5  E.. 

Sec.  25:  Lots  1-8. 
T.  35  N.,  R.  6  E. 

Sea  21:  SWV4NE'/i,  NWV«,  NWv«SEV4; 

Sec.  22:  SV2SWV4; 

Sec.  26:  Lots  1  and  2.  W'/iWV« 

Sec.  27:  E'/i,  E'/jW'/j. 

Containing  1,408.87  acres  in  CO-53601. 
Sixth  Principal  Meridian,  Colorado 

T.  26  S..  R.  70  W., 
Sec.  26:  NEV4NEV4.  S'/iNE'A.  S'/iNWy4. 

S'/i; 
SucL  27'  SEVi" 

Sec  33:  E'/iSWV4,  WViSE'/i.  SEV4SEV4; 
Sec.  34:  N>/i.  SWV4: 
Sec  35:  N'A. 
Containing  1,680  acres  in  COC-55406. 

In  exchange  for  these  public  lands, 
the  United  States  would  acquire  the 


following  State  land  from  the  Coloradn 
State  Land  Board: 

T.  38  N..  R.  6  B..  NMPM, 

Soc.  36:  All. 
T.  28S.,R3W..6thRM.. 

Sac  16:  All  Except  M.S.166B4. 
T.  28  S.,  R  69  W.. 

Sec  16;  All; 

Sec.  17:  SEV4SEV4; 

Sec  20:  NEV4,  NEy4NWV4; 

Soc.  21:  NEV4,  NViNWV4,  SEV4NWV4, 
NEV4SEV4; 

Sec  22:  WV1SWV4,  SEV4SWV4,  SWV4SBV«: 

S«^  27:  NWV«NEV4.  NBV4NWV4. 

Containing  2,700  acres. 

DATES:  Comments  must  be  received  by 
September  13, 1993. 
ADDRESSES:  Submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management.  Canon  City  District  Office, 
P.O.  Box  2200.  Canon  Qty.  CO  81215- 
2200. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Stu  Parker  at  the  above  address  or 
phone (719) 275-0631. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  exchanges  is  for  the 
United  States  to  acquire  important 

Eublic  recreation  sites  and  important  elk 
abitat;  the  State  will  acquire  public 
lands  adjacent  to  other  State  land  which 
will  enhance  management  potential. 
Difiierences  in  land  values  will  be 
equalized  by  acreage  adjustments 
following  appraisal.  Mineral  rights  will 
be  included  where  possible,  as 
determined  by  the  mineral  report. 

Publication  of  this  notice  segregates 
the  public  lands  fitim  entry  under  the 

fiublic  land  laws  including  the  mining 
aws.  except  for  exchange,  for  a  period 
of  two  years  from  publication  of  this 
notice. 

Dated:  July  22, 1993. 
Stuart  L.  Freer. 
Associate  District  Manager. 
[FR  Doc  93-18273  Filed  7-30-93;  8:45  am] 
MUMO  COK  4iie->ie-ii 


[00-060-4210-04;  COC-44110] 

Realty  Action;  Supplement;  Colorado 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Realty  action;  exchange  of 

public  land  in  Park  and  Custer  counties. 

Colorado. 

SUMMARY;  The  following  described  land 
has  been  found  suitable  for  disposal  by 
exchange  under  sec.  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716). 

T.  13  S..  R  73  W.,  6th  P.M.. 

Sec.  8:  SEV4NWy4. 
T.  22  S..  R  71  W.. 

Sec.  10:  SWV4NEV4. 
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Cooliiniiv  ■  total  of  M I 

DATES:  Comments  on  this  pitnosal  can 
be  submitted  to  the  District  Msnager 
until  August  16, 1993. 
AOORESSCS:  District  Manager.  Bureau  of 
Land  Management.  P.O.  Box  2200. 
Caxion  City,  CO  81215-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Stuart  Parker  at  (719)  275-0631 
SUFFIEMENTARY  INFORMATION:  Notices 
have  been  previously  issued  for  nearby 
lands  to  be  included  in  various  "land 
pool"  exchanges  with  Shepard  and 
Associates.  These  two  parcels  are 
needed  to  equalize  values  in  the  Stirrup 
Ranch  Exchange  in  Fremont  County. 
Adjoining  landowners  will  acouire 
these  parcels  through  this  land  pool 
exchange. 

Publication  of  this  notice  will 
segregate  the  public  land  from  entry 
under  the  public  land  laws,  inchiding 
the  mining  laws  for  2  years  or  until 
patent  issues. 

Dated:  July  16. 1993. 
Roga- Undarwood. 
Acting  District  Manager. 
fFR  Doc  93-18272  Fil«d  7-30-93;  8:45  ami 


UMI 


(CO-0S0-4210-0S;  COC-534151 

^v^^BMT  ^^^4W^aaj  ^^^W^W  ^R^^# 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Direct  sale  of  public  land  COC- 

53415,  Gilpin  County.  CO;  conveyance 

of  federally-owned  mineral  interests. 

SUMMARY:  The  following  described 

fmblic  land  has  been  examined  and 
ound  suitable  for  sale  under  section 
203  of  the  Federal  I^nd  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713)  at  no  less  than  the  appraised  fair 
market  value,  which  has  bee* 
determined  to  be  $7,700: 

T.  2  S..  R.  73  W..  Sixth  P.M..  CO 
Sec.  36:  Lot  39. 
Qmtainiagl.OI  acres. 

This  parcel  will  be  offisred  by  direct 
sale  to  Eloy  and  Sharon  Perea.  Mineral 
rights  will  be  available  for  simultaneous 
purchase  upon  payment  of  filing  fees 
and  purchase  price. 

If  the  parcel  is  not  purdiased  by  the 
Pereas  within  the  time  allowed,  the 
parcel  will  be  available  for  purchase  by 
the  general  pubUc  by  sealea  bid. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  xmtil  the  land  is  sold  or  2  years 
from  publication  of  this  notice.  Detailed 
information  concerning  this  sale. 


including  patent  reservations,  sale 
procedures,  etc..  will  be  available  upon 
request. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  City  District,  Box 
2200.  Canon  City,  CO  81215-2200. 
DATES:  Interested  parties  may  submit 
comments  until  September  8, 1993,  to 
the  District  Manager  at  the  address 
shov«m  above. 

FOR  FURTHER  INFORMATKM  CONTACT:  Stu 
Parker  at  (719)  275-0631. 

Dstfld:  July  22, 1993. 
Staart  L.  Fraer. 

Associate  District  Manager. 

|FR  Doc.  93-18269  Filed  7-30-93.  8:45  am] 

BtUMOCOOC  4310-je-M 

pO-010-03-^210-05:  IDI-28091] 

Sala  of  Public  Land  in  Owyhea  County, 
ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action — IDI- 

29238. 

SUMMARY:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1713)  at  no 
less  than  the  appraised  fair  market 
value.  The  land  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Boiae  S4eridiaii,  Idaho 

T.  2  N..  R.  4  W.. 

Sec.  31:  Tract  37. 

The  area  described  contains  19.45  acres  in 
Owyhee  County. 

DATES:  On  or  before  September  16, 1993, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Boise  District,  at 
the  address  below.  Objections  will  be 
reviewed  by  the  Slate  Director,  who  may 
sustain,  modify  or  vacate  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  FLPMA.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 


ADDRESSES:  Boise  District  Office.  3948 

Development  Avenue,  Boise,  Idaho 

83705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blackie  Bruegman,  Realty  Specialist,  at 

the  address  shown  above  or  (208)  384- 

3437. 

SUPPt-EMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  the 
Idaho  Transportation  Department  for 
construction  and  use  as  a  weigh  station 
and  Port  of  Entry.  Acceptance  of  a  sala 
offer  will  constitute  an  application  for 
conveyance  of  that  portion  of  the 
mineral  estate  of  no  known  value.  A 
separate  non-refundable  fee  of  $50.00 
will  be  required  from'the  purchasers  for 
conveyance  of  the  mineral  interests. 

The  reservations,  terms,  and 
conditions  applicable  to  the  sale  are: 

Excepting  and  reserving  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30. 1890  (26  Stat.  291;  43 
U.S.C  945). 

2.  All  oil.  gas,  and  geothermal 
resources  thereon  together  with  the  right 
to  prospect  for.  mine,  and  remove  the 
minerals. 

3.  Those  rights  for  highway  purposes 
granted  to  the  Idaho  Department  of 
Transportation,  its  successors  or  assigns, 
by  Right-of-Way  IDBL-048385,  under 
the  Act  of  November  9, 1921  (42  Stat. 
0216). 

4.  Those  rights  for  road  purposes 
granted  to  the  Gem  Highway  District,  its 
successors  or  assigns,  by  Right-of-Way 
IDI-22579,  under  the  Act  of  August  27, 
1958  (23  U.S.C.  107(d)  and  317); 

Subject  to: 

4.  Those  rights  for  underground 
telephone  line  purposes  granted  to 
Contel  (dba  GTE  West),  its  successors  or 
assigns,  by  Right-of-Way  No.  IDI-29239. 
under  the  Act  of  October  21. 1976  (90 
Stat.  2776;  43  U.S.C  1761). 

5.  Those  rights  for  electric  powerline 
purposes  granted  to  Idaho  Power,  its 
successors  or  assigns,  by  Right-of-Way 
No.  IDI-29013,  under  the  Act  of  October 
21,  1976  (90  Stat.  2776;  43  U.S.C  1761). 

6.  Those  rights  for  a  500  KV 
powerline  purposes  granted  to  Pacific 
Power  and  Light,  its  successors  or 
assigns,  by  Right-of-Way  IDI-8875, 
under  the  Act  of  October  21, 1976  (90 
Stat.  2776;  43  U.S.C  1761). 

Dated:  July  16, 1993. 
Rodger  E.  Scbmitt, 
Acting  District  Manager. 
|FR  Doc.  93-18274  Filed  7-30-93;  8:45  am) 
BiLUNO  coot  oie-oo-a 
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Geological  Survey 
Technology  Tranefer  Act  of  1986 

AGENCY:  United  States  GeologicaL 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  Agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CaiADA)  with 
the  Environmental  Systems  Research 
Institute  (ESRI).  The  purpose  of  the 
CRADA  is  to  research  methods  to 
improve  software  for  USGS  map 
revision  and  product  generation 
(RevPG),  and  subsequently  expand 
availability  of  the  RevPG  software  via 
distribution  through  both  the  U.S. 
Government  and  the  ESRI  user  network. 
Any  other  organization  interested  in 
pursuing  the  possibility  of  a  CRADA  for 
similar  Unds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Deputy  Assistant  Division  Qiief, 
Office  of  Research,  U.S.  Geological 
Survey.  519  National  Center.  Reston, 
Virginia  22092;  Telephone  703-648- 
4637.  FAX  703-648-5542. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Nystrom,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  ;uly  22, 1993. 
KoyR.Mulkm. 

Associate  Chief,  National  Mapping  Division. 
[FR  Doc.  93-18271  Filed  7-30-93;  8:45  am] 
MLUNQ  COOK  4S10-S1-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32312] 

Connecticut  Central  Railroad 
Company— Trackage  RigHta 
Exemptiofv-Connecticut  Rail  Systems, 
Inc. 

July  23, 1993. 

Notice  To  The  Parties 

A  notice  of  exemption  in  the  above 
proceeding,  served  and  published  in  the 
Federal  Register  (58  FR  37504)  on  July 
12. 1993.  indicated  that  the  grant  of 
trackage  rights  became  effective  on  June 
29. 1993.  Counsel  for  the  parties  has 
established  that  the  notice  was  actually 
filed  with  the  Commission  on  June  18. 
1993.  rather  than  June  22. 1993,  as 
indicated  in  our  decision.  Therefore, 
please  correct  your  copies  to  show  that 


the  transaction  was  effective  June  25, 

1993.  and  eliminate  corresponding 

footnote  No.  2. 

Sidney  L.  Strickland.  Jr., 

Secretary. 

(FR  Doc.  93-18346  Filed  7-30-93: 8:45  am] 

MUMO  COOC  T036-01-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection  (s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  bom 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington.  DC 
20530. 


Extensioo  of  the  Expiration  Date  of  a 
dureiitly  ^proved  CoUedion  Withov! 
Any  Chfliiige  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Capital  Punishment  Report  of 
Inmates  Under  Sentence  of  Death 

(2)  NPS-8,  NPS-8A.  NPS-8B.  NPS-8C. 
NPS-8(L).  Bureau  of  Justice  Statistics 

(3)  Annually 

(4)  State  or  Local  Governments,  Federal 
agencies  or  employees.  This  program 
is  conoeraed  with  a  study  of  capital 
pimishment  statutes  and  persons 
tmder  sentence  of  death  in  state  and 
Federal  correctional  institutions.  Data 
bom  this  program  will  form  the  basis 
for  historical  trend  analysis  and  will 
be  used  by  BJS,  Congress,  journalists, 
researchers,  and  others  as  a  sotiroe  of 
comparative  data. 

(5)  2,932  annual  responses  at  .254  hours 
per  response 

(6)  746  annual  burden  hotirs 

(7)  Not  applicable  under  35D4(h) 

(1)  Performance  Report 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  Annually 

(4)  State  or  Local  Governments.  The 
information  obtained  through  this 
collection  will  be  used  to  determine 
the  progress  of  grantees  toward  the 
goals  stated  in  their  Formtila  Grant 
Plans,  to  ensure  compliance  with  JJDP 
Act  requirements,  and  to  respond  to 
public  inquiries  about  the  grant 
program. 

(5)  57  annual  responses  at  152  hoiuv  per 
response 

(6)  8,664  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Juvenile  Justice  and  Delinquency 
Prevention  Act  Formula  Grant 
Program  Application  Kit:  Fiscal  Years 
1994-1996 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  Annually 

(4)  State  or  Local  Governments.  This 
documentation  package  provides 
appropriate  state  agencies  with  the 
instructions  and  forms  necessary  to 
apply  for  formula  grants  imder  the 
JJDP  Act.  It  provides  guidance  in 
developing  the  three-year 
comprehensive  plan,  annual  plan 
updates,  and  the  annual  plan 
application  for  FY  1994-1996. 

(5)  57  annual  responses  at  432  hours  per 
response 

(6)  24,624  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Juvenile  Justice  and  Delinquency 
Prevention  Act  Formula  Grant 
Program  Individual  Project  Report 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 

(3)  One-time. 
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(4)  Slito  or  Locil  GovanuMnts.  Thic 
infannatioa  ooUaction  will  provide 
bMdc  (ku  from  public  and  |Hivat« 
sub^ant  project  putidMutB  iBoeiving 
JJDP  Act  tormula  giant  Kmds.  The 
infbnnation  will  permit  the  analysis 
of  grants  and  provide  documentation 
vdiich  will  aid  in  reporting  the  impact 
of  the  Federal  fiinds. 

(5)  1,240  annual  responses  «t  .5  hours 
per  response 

(6)  620  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Public  comment  on  these  items  te 
encouraged. 

Datwl:  July  27. 1M3. 
UwteAnoM. 
Dtpartment  Oaoranc*  Officer,  Departmettt  of 
^Mtice. 
(FR  Doc  93-18333  Piled  7-30-03;  8:45  am] 


UMI 


LodQioQ  of  liodNwd  JudQMont  by 
Con  Milt  Pursuont  to  tlw 
CompronoiMivo  EfiviroMnofitM 

Art 

In  accordance  with  Departmental 
pobcy.  28  CFR  50.7.  and  Section  122  of 
the  Comprehensive  Environmental 
Response,  Compenaatian  and  Liability 
Act  ("CERCLA"),  42  U.S.C  9622.  notice 
is  heiraby  given  that  on  July  13. 1993,  a 
proposed  modified  consent  deoee  in 
United  States  v.  Grty  and  County  of 
Denver,  Qvil  Action  No.  84-)M-1507, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 

The  ptopoaed  modified  consent 
decree  aoMods  a  1986  conaent  decree 
and  incorporates  a  1991  Administration 
Ovdar  on  Consent  upgrading  a  ground 
and  surface  water  collection  system  at 
the  Lowry  IjindfiU  Superfond  Site  in 
Arapahoe  County,  Cdondo.  The 
modified  decree  aiso  providea  for  the 
payment  by  Denver  of  $15,000  for 
violations  of  the  existing  consent  decree 
and  requires  Denver  to  undertake  a 
household  hazardous  waste  recycling 
plan. 

The  Department  of  Justice  wrill  receive 
comments  relating  to  the  proposed 
modified  consent  decree  with  the  Qty 
and  County  of  Denver  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  on  the  decree 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  k 
Natural  Rasouroes  Division.  US, 
Departmant  of  Justice.  Washington.  DC 
20530,  and  should  rafsr  to  United  States 
V.  Gfty  and  County  of  Denver,  DOf  Ret 
90-11-2-93A. 

A  copy  of  the  proposed  modified 
omsent  decree  may  be  examined  at  the 


Office  of  the  United  States  Attorney, 
District  of  Colorado,  633  17th  Street, 
Suite  1600.  Denver,  Colorado  80202:  the 
Region  VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Denver,  Colorado  80202;  and  the 
Consent  Decree  Library,  1120  G  Street. 
NW..  4th  Floor,  Washington.  DC 
20005.(202-624-0892).  A  copy  of  the 
proposed  modified  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washingtcm,  DC  20005. 
When  requesting  a  copy  of  the  proposed 
modified  consent  decree,  please  enclose 
a  check  in  the  amount  of  $5.50  (twenty- 
five  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
MylM  E.  Flial. 

Acting  Assista  ntA  ttomey  General, 
Environment  &  Natural  Resourcet  Division. 
(PR  Doc.  93-18316  Filed  7-30-93;  8:45  am] 
BNJJNO  COOe  44t*.«t-M 


Lodging  of  Consent  Decreo  Pursuant 
to  th«  Comprehensive  Envlronmsnlal 
Rssponss,  Compensation,  and  UsbUity 
Actof1980 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  July  16. 1993,  a  proposed 
Consent  Decree  in  United  States  versus 
Otto  Skipper,  et  al,  Qvil  Action  No.  89- 
102-Civ-7-F,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  North  Carolina.  The 
complaint,  brought  pursuant  to  section 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("CERCLA").  42  U.S.C  9607, 
seeks  the  recovery  of  response  costs 
incurred  or  to  be  incurred  by  the  United 
States  in  connection  with  the  Potter's 
Pits  Superfund  Site,  Maco,  North 
Carolina  (the  "Site").  The  Site  is 
situated  in  the  town  of  Sandy  Creek, 
Brunswick  County,  North  Curolina,  and 
occupies  approximately  5  acres.  The 
Site  was  used  from  1960  until  at  least 
the  late  1970's  for  disposal  of  waste  oil, 
oil  sludges,  creosote  and  other 
hazardous  substances.  These  hazardous 
wastes  were  disposed  of  in  shallow, 
unlined  pits  at  the  Site. 

The  amount  paid  by  these  defendants 
is  based  on  their  financial  inability  to 
pay  for  the  entire  clean  up  of  the  Site. 
The  consent  decree  provides  that  the 
Settling  Defendants  will  pay  $230,000 
in  settlement  of  the  United  States' 
claims. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


horn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  bo 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resoiuces  Division,  U.S.  Department  of 
Justice.  Washington.  DC  20530. 
Comments  should  refer  to  United  States 
versus  Offo  Skipper,  et  al.,  D.O.J.  REf. 
90-11-3-120A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
North  Carolina,  Princess  and  Water 
Streets,  Wilmington,  North  Carolina 
28401:  Office  of  the  U.S.  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library.  1 1 20  G  Street.  NW. , 
Wa^ington.  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
fit>m  the  Consent  Decree  Library.  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $5.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Mylas  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-18315  Filed  7-30-93;  8:45  am) 
BIUINO  COOe  441»^-M 


Antitrust  Division 

Notics  Pursuant  to  ths  National 
Cooperativs  Rsssarch  Act  of  1984— 
PDES.Ine. 

Notice  is  hereby  given  that,  on  April 
30, 1993,  pursuant  to  section  6(a]  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C  4301  et  seq.  ("the  Act"), 
PDES.  Inc.  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffe  to  actual  damages 
imder  specified  circumstances. 
Specifically,  the  following  have  become 
members  of  PDES:  Hughes  Aircraft,  Los 
Angeles,  CA;  SDRC  Milfbrd,  OH;  and 
Ford  MotOT  Company,  Dearborn,  ML 
Computervision  Corporation;  FMC 
Corporation;  Honeywell,  Inc.;  TRW. 
Inc.;  United  Tedmologies  Corporation; 
and  Westinghouse  Electric  Corporation 
are  no  longer  memben  of  PDES. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  development 
proiect.  Membwship  in  this  group 
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development  project  remains  open,  and 
PDES  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  September  20, 1988,  PDES  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  14, 1988  (53  FR  40282). 

The  last  notification  was  filed  with 
the  Department  on  January  24, 1991.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  14, 1991.  (56  FR  6036). 
Iosq>hH.Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-18318  Filed  7-30-93;  8:45  am] 
MUMQ  CODE  4410-91-M 


DEPARTMENT  OF  LABOR 

OFHCE  OF  THE  SECRETARY 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

background:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting/recprdkeeping  requirements 
that  will  affect  the  public. 

UST  OF  RECOROKEEPMQ/REPORTINQ 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
imder  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubUshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  £)epartmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  pubUc  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  nimiber  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 


The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Alternative  Schools  Random 

Assignment  Evaluation,  Student 

Follow-up  Survey 
Annually 

Individuals  or  households 
993  respondents;  1  hour  per  response;  2 

responses  1,986  total  hours 

This  project  will  examine  the  effects 
of  alternative  school  programs  on 
educational  outcomes  of  at-risk 
students.  Information  gathered  will  help 
to  validate  alternative  school 
approaches  to  dropout  prevention. 
Respondents  are  students  who  have 
applied  for  admission  to  participating 
alternative  schools. 

New 

Employment  and  Training 

Administration 
Unemployment  Insurance  (UI)  Revenue 

Quality  Control  Employer 
Compliance  Pilot  Project 
On  occasion 
State  or  local  governments;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
8,000  respondents;  8  hours  and  18 

minutes  per  response;  66,750  total 

hours 

This  pilot  is  intended  to  determine 
the  feasibility  of  regularly  measuring  the 
accuracy  of  registered  UI  employers* 
filing  of  UI  contributions  (tax)  returns. 


It  will  draw  a  random  sample  of  firms 
and  audit  their  returns,  and  compare 
these  results  with  audits  of  forms  with 
large  1099  amounts  or  blocked  UI 
benefits  claims. 

Reinstatement 

Employment  and  Training 
Administration 

Job  Corps  Eiut)llee  Allotment 
Determination 

1205-0030;  ETA  658 

On  occasion 

Individuals  or  licuseholdii;  Federal 
agencies  or  employees 

30,000  respondents;  10-12  minutes  per 
response;  6,000  total  hours;  1  form 

Job  Corps  enrollees  may  elect  to  have  a 
portion  of  their  readjustment 
allowance  sent  to  a  dependent 
monthly.  This  form  provides  the 
information  necessary  to  administer 
those  allotments. 

Extension 

Emplojrment  Standards  Administration 

Certificate  of  Medical  Necessity 

1215-0113;  CM-893;  1  form 

Annually 

Businesses  or  other  for  profit;  Non-profit 

institutions;  Small  businesses  or 

organizations 


FomiNo. 

Ra- 
spond- 

ants 

Average 
time  per 

ra- 
aponsa 

Burden 
hours 

CM  893  (pul- 
monary) 
function 
test). 

CM  693 
(Blood  gas 
study). 

1.900 
7,600 

40min  . 
20  mm  . 

1.267 
2,533 

Total  hours 

3,800 

This  form  is  completed  by  the  miner's 
doctor  and  is  used  by  the  Employment 
Standards  Administration  to  determine 
if  the  miner  beneficiary  meets  the 
specific  impairment  standards  to  qualify 
for  durable  medical  equipment,  home 
nursing  care  and/or  pulmonary 
rehabilitation. 

Extension 

Emplo)rment  Standards  Administration 
Health  Insurance  Claim  Form; 

Notification  of  Denial 
1215-0055;  OWCP-1500;  1  Form 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 


VOL 
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FomfiNo. 

RMpond- 
•nts 

oar  MMtanaa 

Buidm 
hours 

OWCP  1500(DFEC) 

540,000 

86.000 

8.000 

15  mm 

15  mm 

5  mm 

136.000 

OWCP  1500  (OCMWQ  >    .. 

21.500 

CfHCP  1500  (DCMWC) 

.^.^.^ — ~ ~— ~. 

666.67 

TflM>w«M 

157.168 

Extenskm 

Employment  and  Training 
Administration 


Quarterly  Determinations,  Allowance 
Activities  and  Employability 


Form  No. 


ETA  563 


ETA  9027 


2,320  total  hours. 


Services  Under  the  Trade  Act  and 

Training  Waivers  Issued  and  Revoked 
1205-0016;  ETA  563  and  9027 
State  or  local  governments 


spond- 


45 
52 


Frequency 


63p*^quar- 

ter. 
Quarterty  ..„ 


Average 
Nmeper 

re- 
sponse 


12  mm. 
IS  mm. 


Quarterly  data  on  Trade  Adjustment 
Assistance  activity  is  needed  nir  timely 
program  evaluation  necessary  for 
competent  administration  and  for 
providing  legally  mandated  reports  to 
the  Congress  on  the  Trade  Adjustment 
Assistance  Program.  Quarterly  number 
of  waivers  of  training  issued  and 
revoked  by  reason  are  needed  for  proper 
administraticm  and  to  provide 
statutorily  irequired  reports  to  the 
Congress. 

Extension 

Employment  and  Training 

Administration 
ETA  Summaries  of  Unemployment 

Insurance  Trust  Fund  Activities 
1205-0154;  ETA  2112,  8401.  8403, 

8405.  8413,  8414 
State  or  local  govwnments  i 
Monthly 


Form  No. 

Re- 
apond- 

er«B 

Average  Hme 
per  response 

ETA  2112  »-. 

ETA  8401 

ETA  8405       . 

ETA  8413  

ClA  0#1#    ••••••••>••••••■ 

ETA  8403  

1.698  total  hours. 

53 
53 
53 
53 
53 
53 

30  min. 
30mirv 
Xmia 
30  min. 
30  min. 
30  min. 

ETA  report  8403  monitors  Read  Act 
funds.  ETA  reports  2112. 8401. 8405. 
8413  and  8414  are  used  to  monitor 
unemployment  trust  fund  cash  flow, 
disbursement,  meestires  cash 
management  performance  and  regulates 
balances  pertaining  to  unemployment 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  with 
State  government  accounting  systems. 


Extension 

Employment  and  Training 

Administration 
Producers/Purchasers  Survey  Data 

Request 
1025-0191;  ETA  8566 
On  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
30  respondents;  1.75  hours  per 

response;  53  total  hours;  1  form 

The  Secretary  of  Labor  is  required  by 
statute  to  certify  groups  of  workers  as 
eligible  to  apply  for  workers  trade 
adjustment  assistance  (TAA).  ETA 
conducts  a  survey  to  determine  to  what 
extent,  if  any,  aggregate  imports  of  the 
products  made  by  the  petitioning 
workers  are  increasing,  either  absolutely 
or  relatively  to  domestic  production, 
and  thus  help  to  determine  whether  the 
statutory  criteria  for  certification  of 
eligibility  to  apply  for  TAA  have  been 
met. 

Extension 

Employment  and  Training 

Administration 
Business  Confidential  Data  Request 
1205-0197.  ETA  9014 
On  occasion 

Small  businesses  or  organizations 
1.500  respondents;  1  to  10  hours  per 
response;  11.625  total  hours;  1  form 
Statutory  requirements  under  the 
Trade  Act  of  1974,  as  amended,  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker  separations. 
The  Secretary  of  Labor's  determinations 
decide  if  petitioning  workers  are  eligible 
to  apply  for  worker  adjustment 
assistance. 
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Extension 

Employment  and  Training 

Administration 
Disaster  Payment  Activities  Under  the 

Disaster  Relief  Act  of  1974 
1205-0234;  ETA  90-2 
Monthly 

State  or  local  governments 
50  respondents;  15  minutes  p>er 

response;  75  total  hours;  1  form 

Unemployment  compensation  claims, 
financial  management  and  data  on 
disaster  unemployment  assistance 
(DUA)  activity  are  needed  for  timely 
program  evaluation  necessary  for' 
competent  administration  of  section  401 
and  423  of  the  Act.  Workload  items  are 
also  used  with  fiscal  reports  to  estimate 
the  cost  of  administering  the  Act. 

Revision 

Bureau  of  Labor  Statistics 
Labor  Force  Portion  of  CPS 

Questionnaire 
0MB  No.  1220-0100 
Monthly 

Individuals  and  households 
57.000  respondents;  7  minutes  pOT    • 

response;  79,055  total  hours 

The  labor  force  portion  of  the  CPS 
contains  all  the  questions  used  to  obtain 
the  monthly  information  on 
employment  status  of  the  population. 
The  survey  is  the  primary  source  of  data 
on  the  growth  of  the  labor  force  and  on 
the  trends  in  total  employment  and 
unemployment.  The  data  are  widely 
used,  both  inside  and  outside  the 
government,  as  indicators  of  the 
economic  health  of  the  Nation  and  of 
the  various  groups  which  make  up  the 
Nation's  population. 


Reviikm 

Employment  and  Training 

Administration 
Customer  Survey  Data  Request 
1205-0190,  ETA  8562 
On  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
19,251  respondents;  1  hour  per 

response;  19,251  total  hours;  1  form 

This  information  is  needed  for  the 
Secretary  of  Labor  to  make 
determinations  of  eligibility  for 
petitioning  workers  to  apply  for  trade 
adjustment'assistance  in  accordance 
with  section  222,  223  and  249  of  the 
Trade  Act  of  1974  as  amended,  affecting 
manufacturers,  wholesalers,  retailers 
and  distributors. 

Revision 

Employment  and  Training 

Administration 
Job  Training  Partnership  Act  (JTPA) 

Migrant  and  Seasonal 
Farmworkers  Reporting  Revisions  for 

Program  Years  1993  and  1994 
1205-0215:  ETA  8595,  8596,  8597, 

8598,  8599,  SF  424,  SF  70 
State  or  local  governments 
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FoiTn  No. 

Re- 
spond- 
ents 

Ff». 
quency 

Hmeper 
response 

Master 

56 

One-time 

3  min- 

Agree- 

utes. 

msnt. 

Narrative  .... 

56 

One-time 

22  hours. 

ETA  8595  .. 

56 

Annual .... 

15  hours. 

ETA  8596  .. 

56 

Annual .... 

16  hours. 

ETA  8597  .. 

56 

3  times  ... 

7  hours. 

ETA  8598  .. 

56 

Sttnrws  ... 

7  hours. 

ETA  8599  .. 

56 

Annual .... 

29  hours. 

Record- 

56 

Annual .... 

6  hours. 

keeping. 

20min- 

_ 

utse. 

7,302  total 

houfs. 

These  forms  are  used  to  manage  the 
national  programs  authorized  under 
section  402  of  the  JTPA.  These 
documents  are  the  principal  sources  of 
program  funds  and  performance  data. 
Thenr  form  the  basis  for  the  award  of 
funds.  Federal  oversight  and  reports  to 
the  Congress. 

Revision 

Pension  and  Welfare  Benefits 

Administration 
Adoption  of  ERISA  Class  Exemptions 

for  Purposes  of  FERSA  (PTE  T88-1) 
Businesses  or  other  for-profit 

As  the  result  of  the  February  21, 1990, 
Supreme  Court  Decision,  110  S.  Q.  929, 
58  U.S.L.W.  4200,  PWBA  is  no  longer 
seeking  Office  of  Management  and 


Budget  (0MB)  clearance  for  those 
paperwork  activities  involving  employer 
and  third  party  (employee)  disclosure 
provisions  contained  in  the  Employee 
Retirement  Income  Seciuity  Act  (ERISA) 
section  8477(c)(2)  of  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA). 

Signed  at  Washington,  DC  this  27th  day  of 
July  1993. 

Kenneth  A.  Milk. 

Departmental  Clearance  Officer. 

IFR  Doc.  93-18280  Filed  7-30-93;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Actlvttiea  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
August  28, 1993,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
25, 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington  DC  20503;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 


burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  The  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Titie:  FY  95/96  Museum  Program 
Application  Guidelines. 

Frequency  of  collection:  One  time. 

Respondents:  Individuals,  nonprofit 
organizations,  state  and  local  arts 
agencies. 

Use:  Guidelines  instructions  and 
applications  elicit  relevant  information 
from  individuals,  nonprofit  arts 
organizations,  and  state  and  local  aits 
agencies  that  apply  under  specific 
Museum  Program  categories.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 

Estimated  number  of  respondents: 
446. 

Average  burden  hours  per  response: 
20. 

Total  estimated  burden:  21,512. 
Judith  E.  O'Brien. 

Management  Analyst,  Administrative 
Senrjces  Division,  National  Endowment  for 
the  Arts. 

(PR  Doc.  93-18283  Filed  7-30-93;  8:45  am] 
BlUJNa  COOC  TBI7-ei-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of  . 
Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  1, 1993. 
ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington  DC  20503:  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW..  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O'Brien,  National  Endowment 
for  the  Arts,  Administrative  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue,  NW.,  Washington  DC  20506; 
(202-682-5401). 
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SUPPLBKNTARV  MFOfWAINME  The 
Endowmaot  request  the  review  of  ■ 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  raquired 
informatiaa  must  be  reported;  (3)  rrbo 
vrill  be  required  or  asked  to  report:  (4) 
what  the  form  will  be  used  for  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  horn  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entiy  is  not  subject  to  44  US.C.  3504(h). 

Title:  FY  94  International  Program 
Fellowships  and  Residencies 
Application  Guidelines. 

Frequency  of  collection :  One-time. 

Bespondents:  Individuals. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists  that  apply  for 
funding  under  specific  program 
categories.  This  information  is  necessary 
for  the  acovate,  fair  and  thorough 
consideration  of  competing  proposal  in 
the  review  process. 

Estimated  number  of  respondents: 
500. 

Average  burden  hours  per  response: 
10. 

Total  estimated  burden:  5.000. 
ludith  B.  (TBrin. 

Management  Analyst,  Admintstrative 
Senices  Divmom,  Natioaal  Sndowmeatfer 
the  Arts. 

(PR  Doc  93-18282  Filed  7-30-93: 8:46  ami 
itsr-et-m 
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AQ#ncy  biiuiiiMDon  CcMcMon 
ActMttM  Umtar  0MB  Rmtow 

agency:  National  Endowment  for  the 
Arts,NFAH.  j 

ACTION:  Notice.  I 

SUMMAnY:  The  National  Endotrment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  ((^4B)  a 
request  for  expedited  clearance,  hy 
August  30, 1993,  of  the  following 
proposal  for  the  collection  (rf 
information  under  the  provisions  of  the 
Papmwork  Reduction  Act  (44  U.S.C 
chaptw  35). 

DATES:  Comments  on  this  Information 
collectioh  must  be  submitted  by  August 
25.1993. 

ADOWCilH.  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  720  Jmdaaai  Place.  NW..  room 
3002.  Washington.  DC  20S03;  (2020395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Ehdowment  for  the 
Arts.  Administrative  Services  Division, 


room  203, 1100  Pennsylvania  Avenue, 

NW..  Washington,  DC  20506;  (202-682- 

5401). 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

^idith  E.  O'Brien,  National  Endowment 

for  the  Arts.  Administrative  Services 

Division,  room  203, 1100  Pennsylvania 

Avenue.  NW..  Washington.  DC  20S06; 

(202-682-5401). 

SUPPI.EMCNTARY  MFORMATION:  The 

Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responser.  (60  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  houra 
needed  to  prepare  the  form.  This  entry 
is  not  subiect  to  44  U.S.C.  3504(h). 

Title:  Fellowship  and  Individual 
Project  Final  Report  Form. 

Frequency  of  collection:  One  time. 

Respondents:  Individuals  Receiving 
Fellowship  Grants. 

Use:  The  requested  information  is 
needed  to  enable  Endowment 
fellowship  grant  recipients  to  comply 
with  Agency  and  OMB  final  report 
requirements  and  for  the  Endowment  to 
comply  with  its  legislative  requirement 
to  conduct  post-award  evaluations. 

Estimated  number  of  respondents: 
700. 

Average  burden  hours  per  response: 
.2. 

Total  estimated  burden:  140. 
Jodith  E.  CBrim. 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

(PR  Doc.  93-18284  Piled  7-30-93;  8:45  am) 
BKiJNQ  COOC  7I3r-«1-ll 


Aganqf  information  Coi1«ction 
Acthmiaa  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  [OMB)  a 
request  for  expedited  clearance,  by 
August  30. 1993.  of  the  following 
proposal  for  the  collection  of 
iniormation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.&C 
Chapter  35). 

DATES:  Comments  on  this  Information 
collection  must  be  submitted  by  August 
25, 1993. 


ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  726  Jackson  Place,  NW.,  room 
3002,  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  ^Mlith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  EHvision, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20S06;  (202-682- 
5401). 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

Judith  E.  O'Brien,  National  Endowment 
for  the  Arts,  Administrati've  Services 
Division,  room  203, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506; 
(202-682-5401). 

SUPPLEMENTARY  MFORMATIOff:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endo%vment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Fellowship  and  Individual 
Project  Payment  Request  Form. 

Frequency  of  Collection:  One  Time. 

Respondents:  Individuals  Receiving 
Fellowship  Grants. 

Use:  The  requested  information  is 
needed  to  enable  Arts  Endowment  to 
pay  fellowship  and  individual  grant 
recipients  their  grant  funds. 

Estimated  Number  of  Respondents: 
700. 

AveragB  Burden  Hours  Per  Response: 
.2. 

Total  Estimated  Burden:  140. 
Judith  E.  CBriea. 

Managemeni  Analyst,  Administrative 
Services  Division,  Natioaal  Endowment  for 
the  Arts. 

(PR  Doc  93-18285  Hied  7-30-83;  8:45  am) 
BHJUNQ  COOC  7S37-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Whistlablower  Protection;  RequMt  for 
Comment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  cowmant 

SUMMARY:  The  Nuclear  ReguIiAory 
Commission  (NRC)  requests  pubUc 
comment  on  whether  it  has  taken 
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sufficient  steps  within  its  authority  to 
create  an  atmosphere  within  the 
regulated  community  where  individuals 
with  safety  concerns  feel  free  to  engage 
in  protected  activities  without  faar  of 
retaliation.  The  NRC  is  soliciting 
comments  from  interested  persons 
including  persons  who  have  made 
safety  allegations,  other  employees  and 
the  regulated  industry.  This  action  is 
intended  to  assist  the  NRC  in  evaluating 
currant  activities  and  making 
recommendations  for  improvements  in 
the  regulatory  process. 
DATES:  The  comment  period  expires 
September  1, 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  tUs 
date.  In  view  of  the  need  to  provide  a 
report  to  the  Commission  by  mid 
October,  requests  to  extend  the 
comment  period  will  not  be  considered. 
ADDRESSES:  Submit  written  comments 
to:  The  Chief,  Rules  Review  and 
Directives  Branch,  Mail  Stop:  P-223, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Hand  deliver 
comments  to:  7920  Norfolk  Avenue. 
Bethesda,  Maryland,  between  7:45  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments,  received  may  be  examined 
at  the  NRC  Public  Doamient  Room. 
2120  L  Street,  NW.,  (Lower  Uvel). 
Washington.  DC. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  Ueberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
(301)  504-2741. 

SUPPt^MENTARY  INFORMATION:  On  July  6. 
1993.  the  Executive  Director  for 
Operations  established  a  Review  Team 
for  Reassessment  of  the  NRC  Program 
for  Protecting  Allegers  Against 
Retaliation.  The  Review  Team  is  to 
determine  whether  the  Commission  has 
taken  sufBcient  steps  within  its 
authoritv  to  create  an  atmosphere 
within  the  regxilated  commimity  where 
individuals  with  safety  concerns  feel 
free  to  engage  in  protected  activities 
without  fear  of  retaliation.  The  Review 
Team  is  soliciting  comments  from 
interested  persons,  including  persons 
who  have  made  safety  allegations,  other 
employees,  and  the  regulated  industry. 
Comments  from  reactor  and  materials 
licensees  and  their  employees  are  of 
interest 

From  a  practical  point  of  view  the 
NRC.  even  with  its  many  inspectors,  can 
observe  only  a  fraction  of  licensed 
activities.  Although  the  NRC's  program 
for  ensuring  adequate  protection  is  not 
structured  to  be  dependent  upon 
allegations  of  safety  deficiencies,  the 


NRC  will  never  have  the  knowledge 
possessed  by  the  thousands  of 
employees  in  the  nuclear  indiistry.  The 
NRC,  therefore,  expects  employees  in 
the  nuclear  industry  to  be  free  to  raise 
potential  safety  issues. 

Recognizing  that  it  is  not  the  NRC.  but 
licensees  who  have  the  first 
responsibility  for  safety,  it  is  not  enough 
for  employees  to  feel  free  to  come 
directly  to  the  NRC.  Employees  must 
feel  free  to  raise  potential  safety  issues 
to  their  management.  Over  the  years  the 
NRC.  the  regulated  industry,  and  the 
public  have  benefitted  from  the  issues 
raised  by  employees  of  licensees  and 
their  contractore. 

The  current  regulatory  process  seeks 
to  provide  protection  against  retaliation 
for  employees  engaged  in  protected 
activities,  e.g.,  raising  of  safety  concerns 
to  a  licensee  or  the  NRC.  Discrimination 
against  an  employee  for  engaging  in 
protected  activities  is  prohibited  by  the 
Commission's  regulations  (e.g.,  10  CFR 
30.7.  40.7.  50.7,  60.9.  61.9,  70.7,  and 
72.10).  Discrimination  for  piirposes  of 
this  notice  and  the  Commission's 
regulations  includes  discharge  and  other 
actions  that  relate  to  compensation, 
terms,  conditions,  and  privileges  of 
employment.  A  licensee  is  subject  to 
enforcement  action  under  the  Atomic 
Energy  Act  of  1954,  as  amended,  for 
violations  of  these  prohibitions  by  the 
licensee  or  its  contractors  and 
subcontractora. 

The  Atomic  Energy  Act  does  not 
provide  the  NRC  with  the  authority  to 
provide  a  personal  remedy,  such  as 
reinstatement  or  back  pay  to  an 
employee  who  has  been  subject  to 
discrimination.  An  employee  who 
believes  that  discrimination  has 
occurred  may  seek  a  personal  remedy  by 
filing  a  complaint  with  the  Department 
of  Labor  (DOL)  in  accordance  with 
Section  211  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  However,  the  DOL  process  for 
providing  personal  remedies  for  those 
retaliated  against,  and  the  NRC  process 
for  taking  enforcement  action  against 
the  licensees  who  have  retaliatMl.  is 
time  consuming. 

The  NRC  responds  to  technical 
aspects  of  allegations.  However,  to  a 
large  degree,  the  NRC  relies  on  the  DOL 
for  investigating  allegations  of 
discrimination.  The  NRC  hispector 
General,  in  a  report  issued  July  9, 1993, 
has  foimd  dissatisfaction  with  the 
current  procedtues  and  eff'orts.  The 
Inspector  General,  after  interviewing 
various  whistleblowers  and  NRC  stdf 
members,  concluded  that  the  NRC 
process  for  handling  allegations  of 
retaliation  does  not  provide  an  adequate 
level  of  protection  for  whistleblowere. 


The  Inspector  General  report  is  available 
for  pubuc  inspection  and  copying  at  the 
Commission's  Public  Document  Room. 
Accession  Number  9307260199. 

In  order  to  assess  the  NRC's 
performance,  the  Commission  has 
directed  that  a  Review  Team  be 
established  to  determine  if  NRC  has 
taken  sufficient  steps  to  estabUsh 
working  environments  within  licensees' 
organizations  where  the  great  majority 
of  employees  feel  bee  to  raise  issues 
without  fear  of  retaliation.  Because 
Section  211  of  the  Energy 
Reorganization  Act  was  recently 
amended  as  part  of  the  Energy  Policy 
Act  of  1992.  Pub.  L  102-486,  this 
review  is  to  focus  primarily  on  the 
existing  statutory  framework,  i.e.,  the 
DOL  provides  the  personal  remedy  to 
the  employee,  and  NRC  is  responsible 
for  regulating  licensees  such  that 
licensees  will  foster  an  atmosphere 
where  individuals  will  be  encouraged  to 
come  forward  with  safisty  information 
without  fear  of  retaliation. 

In  accordance  with  its  diarter,  the 
Review  Team  is  to  consider: 

(a)  Whether  the  NRC  has  taken 
sufficient  action  through  issuance  of 
regulations,  policy  statements,  and 
inspections  to  assure  that  NRC  licensees 
encourage  their  employees  and 
contractore  to  raise  safety  concerns 
without  fear  of  reprisal; 

(b)  Whether  the  current  NRC  process 
for  handling  allegations  is  appropriate 
from  the  perspective  of  allegers  feeling 
free  to  bring  safety  concerns  to  the  NRC; 
and 

(c)  Where  discrimination  may  have 
occurred — 

(1)  Whether  there  are  NRC  actions 
that  can  assist  in  a  speedier  resolution 
of  issues  within  the  DOL  process; 

(2)  Whether  NRC  should  be  more 
proactive  in  conducting  investigations 
during  the  pendency  of  DOL 
proceedings; 

(3)  Whether  the  NRC  takes  sufficient 
follow  up  action  to  determine  if  the 
licensee  has  taken  action  to  remove  the 
potential  chilling  effiect  arising  frt>m  the 
discrimination; 

(4)  Whether  the  NRC  can  and  should 
use  civil  penalties  and  ordera  more 
vigorously  to  emphasize  the  need  for 
licensees  actively  to  encourage 
employees  to  raise  safety  concerns 
without  fear  of  discrimination;  and 

(5)  Whether  the  NRC  can  and  should 
use  ordere  and  demands  for  information 
more  vigorously,  where  individuals  are 
found  to  have  caused  discrimination; 
and 

(d)  Whether  the  NRC  is  sufficiently 
proactive  in  cases  where  employees 
raise  concerns  with  the  NRC  and 
express  fear  that  they  may  become 


41110 


Fwkral  Ragiiter  /  VoL  58.  No.  146  /  Monday.  August  2.  1993  /  Notice* 


subiact  to  ralaliation  for  raising  safety 
coHOBrns. 

Public  comments  from  employees  as 
well  as  lioansaaa  an  requastad  on  these 
issues.  In  addition,  to  iocus  commant  tm 
issues  of  interest  to  tba  Review  Team, 
the  following  areas  are  highlighted  fat 
specific  comments.  Plaasa  kay  your 
comments  to  the  numboring  system 
used  to  present  the  following  issues. 


itoEmployaa' 
That  Employaaa  WiB  Faal  Praa  To  laiaa 
Safety  Issues  WttlMrt  Faar  aT 

Retaliatioa  | 

1.  Many  licensees  have  adopted 
employee  concern  type  programs.  These 
programs  provide  a  recourse  for 
employees  who  believe  that  raising 
safety  concerns  within  the  normal 
organizational  processes  may  result  in 
retaliation  or  that  the  normal  processes 
may  not  be  responsive  to  safBty  issues. 
These  programs  provide  a  method  for 
employees  to  raise  concerns  outside 
their  supervisory  chain.  These  programs 
frequently  provide  for  confidentiality  or 
anonymity  to  encourage  employees  to 
raiso  issues  without  fear  of  retaliation. 

a.  What  are  the  characteristics  of  these 
programs?  Please  provide  a  brief 
descriptions  of  such  programs 
(including  resources  required:  skills  and 
qualifications  of  personnel  involved: 
methodology  for  receiving, 
investigating,  and  resolving  issues; 
actions  taken  to  protect  the  identity  of 
employees:  number  of  concerns 
received  per  year,  and  degree  of 
indepencunce  from  line  management). 

b.  To  what  degree  are  independent 
third  parties  or  ombudsmen  used  in  this 
type  of  program? 

c  What  organizational  attributes 
encourage  mnployees  to  use  the 
licensee's  employee  concern  type 
programs  but  at  the  same  time  do  not 
discourage  employees  from  bringing 
concerns  to  the  NRC? 

d.  How  do  licensees  measure  the 
effectiveness  of  these  programs  in 
encouraging  employees  to  raise 
concerns  and  in  dealing  with  the 
concerns  raised  effectively  (e.g.. 
auditctfs,  mail  surveys)?  What  is  the 
frequency  of  the  measurements  used? 

e.  What  lessons  have  been  learned 
from  the  implementation  of  this  t3rpe  of 
program?  What  attributes  make  tba 
program  effective?  Please  provide 
examples  of  where  employees  used  an 
employee  concern  t3rpe  pnigiam  and 
actions  ware  taken  to  improve  safety  as 
a  result  of  the  program.  What  program 
characteristics  contributed  to  the 
success  of  these  cases?  What  efforts  are 
used  to  remove  the  potential  far 


negative  peer  pressure  that  may  causa 
employees  not  to  raise  issues? 

fTwhat  actions  does  management  take 
to  let  employees  know,  in  additios  to 
the  program  description  itself  and 
training  provided,  that  management  in 
feet  desires  to  receive  safety  concerns 
and  appreciates  it  when  valid  concerns 
are  provided?  Does  managament  use 
awrards.  promotions,  pubUcation  of 
ideas,  or  other  concrete  actions  to  show 
that  management  appreciates  concerns 
beingraisedT 

g.  Do  employees  have  confidence  in 
employee  concern  type  programs?  The 
response  should  provide  the  basis  for 
the  position  taken.  From  an  employee 
perspective,  are  there  characteristics  of 
these  programs  which  cause  them  not  to 
be  used?  Do  employees  perceive  them  as 
efiiectiver  If  not.  why  not?  What  positive 
comments  or  negative  concerns  do 
employees  have  about  such  programs? 

h.  Would  employees  use  tnis  type  of 
program?  If  not,  «my  not?  What  program 
attributes  would  encourage  employees 
to  raise  safety  issues  without  fnar  of 
retaliation? 

i.  Should  the  NRC  adopt  a  policy 
statement  on  the  use  of  this  type  of 
program  to  express  the  Commission's 
desire  for  major  licensees  (Reactor  and 
Fuel  Cycle  Hcensees)  to  establish 
programs  to  allow  employees  to  raise 
safety  issues  outside  their  normal 
management  chain  in  order  to 
encourage  employees  to  come  forward 
without  fear  of  retaliation?  If  not,  why 
not? 

j.  Should  a  regulation  be  adopted 
instead  of  a  policy  statement?  If  not. 
why  not? 

k.  Should  the  NRC  order  the  adoption 
of  an  employee  concern  type  program 
including  third  party  or  an  independent 
ombudsman  when  the  normal 
organizational  processes  are  not 
adequate  to  encoinege  employees  to 
raise  safety  issues  without  fea^  of 
retaliation? 

2.  An  underlying  principle  of  NRC 
regulation  is  that  licensees  have  the 
primary  and  fundamental  responsibility 
for  assuring  that  their  activities  are 
carried  out  in  a  safe  manner.  This 
principle  clearly  applies  in  the  area  of 
raising,  dealing  with,  and  learning  from 
safety  issues.  Tlw  Review  Team  is, 
therefore,  interested  in  comments  on 
those  licensee  and  NRC  actions  and 
processes  which  are  most  likely  to  result 
in  licensees  addressing  safety  issues  as 
a  part  of  their  normal  course  of 
business. 

a.  What  are  the  organizational 
characteristics  that  encourage 
employees  to  raise  safety  issues  and  that 
effectively  deal  with  thMe  within  the 
normal  oiganizatiooal  processes?  What 


efforts  are  owde  to  remove  the  potential 
for  negative  peer  pressure  that  may 
causa  employees  not  to  raise  issnas? 

b.  What  measures  could  the  industry 
or  NRC  take  to  encourage  licensee 
organizations  to  establish  and  maintain 
these  characteristics? 

c.  How  do  licensees  measure  tha 
effectiveness  of  the  normal  organization 
with  respect  to  encouraging  employees 
to  raise  concerns  and  effectively  dealing 
with  the  concerns  raised  (e.g..  auditors, 
mail  surveys)?  What  is  the  frequency  of 
these  measurements? 

d.  What  organizational  attributes 
encourage  employees  to  use  the 
licensee's  normal  organizational 
processes  but  do  not  discourage 
employees  from  bringing  concerns  to 
the  NRC? 

B.  Rasponaiveneas  and  Receptiveaaaa  off 
tha  NRC  to  AllegatioM 

Allegations  are  an  importuit  sooroe  of 
information  to  the  NRC.  Employees  may 
contact  NRC  inspectors  directly  or  may 
call  NRC  collect  Under  current  NRC 
procedures,  tha  NRC  staff  revfews  eadi 
allegation  for  technical  safety 
significance  and  makes  determination* 
as  to  the  appropriate  method  to  resolve 
the  safety  issue.  Allegations  are  often 
referred  to  hcensees  for  resolution 
because  the  licensees  have  the  primary 
responsibility  for  the  safe  operation  ol 
their  faciUties.  tn  making  referrals  to 
licensees,  precautions  are  taken  so  that 
the  alleger  is  not  identified.  The  Staff 
recognizes  that  even  if  it  does  the  follow 
up  on  the  allegation.  NRC  action  on  a 
matter  may  ride  identifying  the  aouioa 
because  of  the  relatively  few  people  that 
may  know  of  an  issue  and  the  bet  tba 
individual  may  have  raised  the  issue 
previously  with  the  licensee. 

1.  What  can  the  NRC  do  to  be  more 
responsive  and  receptive  to  allegations? 

2.  Comments  are  sought  on  the  NRC 
policy  to  refer  safety  issues  to  licensees 
and  actions  the  NRC  can  take  to 
minimize  compromising  the  identity  of 
allegers  in  the  referral  process. 

3.  What  NRC  actions  can  be  taken  to 
minimize  the  potential  for  inadvertently 
identifying  allegers  when  the  NRC 
conducts  the  follow  up  inspection  or 
investigation? 

4.  Would  the  establishment  of  a  tdl 
free  800  number  for  workers  to  call 
during  the  day  or  after  hours  be  more 
conducive  to  having  concerns  raised  to 
the  NRC? 

5.  Are  NRC  inspections  based  on 
interviewing  employees  effisctive  in 
meesuring  employee  views  on  whether 
they  feel  free  to  raise  safety  issues 
without  fear  of  retaliation?  If  not.  why 
not?  Comments  are  sought  as  to  man 
effective  ways  audi  as  using  a  survey 
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questionnaire  that  can  be  returned 
•  directly  to  NRC 

C  Potential  for  Discrimination 

The  NRC  at  times  receives 
information  that  employees  are 
concerned  that  they  may  be  retaliated 
against  if  they  raise  safety  issues  but 
that  discrimination  has  not  yet 
occurred. 

1.  What  action  should  the  NRC  talce 
when  employees  indicate  a  concern  for 
potential  retaliation  about  raising  safety 
issues  before  the  retaliation  occurs? 

2.  In  such  cases,  should  the  NRC 
formally  advise  the  licensee  that  they 
have  employees  who  are  concerned 
about  raising  safety  issues  and  that  the 
NRC  will  be  monitoring  employment 
actions  associated  with  those 
employees?  If  NRC  should  provide  such 
notice,  what  mechanisms  should  be 
used?  If  NRC  should  not  provide  such 
notice,  why  not? 

D.  NRC  Investigations  During  DOL 
Process 

In  order  to  avoid  the  duplication  of 
efforts,  the  NRC  and  DOL  entered  into 
a  Memorandum  of  Understanding  (47 
FR  54585;  December  3, 1982).  While  the 
NRC  investigations  of  allegations  of 
discrimination  are  normally  held  in 
abeyance  pending  the  DOL  process, 
there  are  times,  because  of  the 
significance  of  the  issues  to  public 
health  and  safety,  that  investigations  are 
conducted  notwithstanding  the  ongoing 
DOL  process.  The  Review  Team  is 
reconsidering  whether  the  NRC  should 
be  conducting  investigations  during  the 
DOL  process.  In  that  regard,  individuals 
can  file  promptly  vtrith  the  NRC  a 
concern  that  discrimination  has 
occurred  but  then  can  wait  six  months 
before  going  to  the  DOL 

1.  Should  the  NRC  reconsider  the 
MOU  with  the  DOL  and  conduct 
investigations  during  the  DOL  process? 
Iii  that  regard,  comments  are  sought  on 
the  impact  of  parallel  investigations  on 
remedial  actions  by  licensees  (including 
disciplinary  actions),  settlements 
(including  both  substance  and 
timeliness  of  settlements),  and 
adjudications. 

2.  If  NRC  should  not  conduct  parallel 
investigations,  should  NRC  conduct  an 
investigation  after  the  DOL  process  ends 
without  a  finding  on  the  merits  after  the 
Area  Office  decision,  after  the 
Administrative  Law  Judge  decision,  or 
after  the  decision  of  the  Secretary  of 
Labor?  If  not.  how  should  the  NRC  get 
the  evidentiary  record  to  develop  an 
appropriate  regulatory  response  and 
obtain  remedial  action  by  licensees  to 
avoid  the  potential  for  a  chilling  effect 


on  others  that  may  have  been  created 
because  of  the  licensee's  actions? 

3.  Should  the  NRC  await  initiating  an 
investigation  until  the  180  day  statutory 
period  for  filing  a  complaint  with  the 
DOL  has  passed? 

E.  Earlier  NRC  Enforcement  Action 

The  NRC  currently  initiates 
enforcement  action  after  findings  by  the 
DOL  Administrative  Law  Judges.  They 
are  normally  issued  more  than  a  year 
after  the  Area  Office  decision.  It  is  also 
recognized  that  the  Area  Office 
Directors  are  required  to  complete  their 
investigations  and  reach  decisions 
within  tight  statutory  time  frames. 

1.  Should  NRC  initiate  enforcement 
action  following  a  decision  of  an  Area 
Office  Director?  If  not.  why  not? 

2.  Will  this  approach  tend  to 
encourage  licensees  to  cooperate  more 
with  the  DOL  investigators,  encoiu^age 
more  settlements  to  resolve  issues 
without  an  adjudicatory  record,  or 
increase  litigation  because  of  the  impact 
of  a  penalty  from  NRC? 

F.  Chilling  Effect  Letters 

In  each  case  where  the  DOL  initial 
investigation  finds  discrimination,  the 
NRC  issues  a  letter  to  request  from  the 
licensee  (1)  its  basis  for  the  employment 
action  against  the  individual  and  (2)  the 
actions  taken  or  planned  to  ensure  that 
the  alleged  discriminatory  actions, 
whether  actual  or  perceived,  do  not 
have  a  chilling  efi'ect  on  other 
employees  who  could  raise  safety 
concerns.  These  letters,  known  as 
"chilling  effect  letters,"  are  not 
substitutes  for  enforcement  action.  They 
are  issued  to  make  NRC's  interest 
known  to  the  licensee,  to  encourage  the 
licensee  to  initiate  corrective  action  in 
advance  of  a  finding  by  the  Secretary  of 
Labor  of  a  violation,  and  to  assure  that 
the  licensee  knows  of  the  DOL 
complaint  in  those  cases  where  the 
complaint  is  filed  against  a  contractor  of 
the  licensee. 

1.  Do  these  letters  encourage 
corrective  action?  In  their  absence 
would  licensees  develop  remedial 
action  in  advance  of  a  final  DOL  ruUng? 

2.  Should  they  be  issued  earlier  in  the 
process;  for  example,  when  a  complaint 
is  filed  with  the  DOL? 

3.  Should  the  NRC  provide  DOL  with 
the  licensees'  responses  and  make  them 
part  of  the  public  record  to  assist  DOL 
in  resolving  discrimination  issues  and 
avoiding  suggestions  that  the  NRC  and 
DOL  may  be  getting  different 
explanations? 

4.  Should  licensees'  responses  to 
chilling  effect  letters  be  made 
mandatory  and  submitted  under  oath 
and  affirmation? 


5.  Should  the  NRC  routinely  follow 
up  on  the  actions  taken  or  planned 
described  in  the  responses  to  chilling 
effect  letters? 

F.  NRC  Avil  Penalties 

1.  Do  NRC  dvil  penalties  for 
violations  for  discrimination  provide 
deterrence?  If  not,  what  actions  should 
the  NRC  take  to  increase  their 
deterrence  value? 

2.  Should  the  Severity  Levels  be 
increased  for  discrimination  violations? 
Should  penalties  be  assessed  at  the 
maximum  statutory  amount  without 
consideration  of  the  normal  mitigation 
factors  under  the  NRC  Enforcement 
Policy,  10  CFR  Part  2,  Appendix  C? 

3.  Should  the  NRC  seek  an 
amendment  to  Section  234  of  the 
Atomic  Energy  Act  to  provide  for  higher 
dvil  penalties  for  violations  involving 
discrimination?  If  so,  how  much  and 
why? 

H.  Use  of  Deliberate  Misconduct  Rule 

On  August  15, 1991  (56  FR  40664). 
the  Commission  enacted  a  series  of 
regulations  entitled  "Deliberate 
Misconduct"  (e.g.  10  CFR  50.5), 
providing  for  taking  enforcement  action 
directly  against  licensee's  employees 
who  engage  in  deliberate  misconduct, 
including  discrimination. 

1.  Under  what  drcumstances  should 
the  Deliberate  Misconduct  rule  be  used 
for  violations  involving  discrimination? 

2.  What  sanctions  should  be  used 
against  supervisors  involved  in 
discrimination?  Comments  are  sought 
on  the  period  of  time  individuals  mi^t 
be  removed  from  licensed  activities  for 
engaging  in  deliberate  discriminatory 
conduct  and  whether  civil  penalties 
should  be  assessed  against  individuals 
who  deliberately  retaliate  and  the 
amounts  of  such  penalties. 

In  addition  to  those  specific  issues, 
commentere  are  invited  to  provide  any 
other  views  on  NRC  activities  to  prevent 
discrimination  fiom  occurring  and, 
where  it  does  occur,  for  taking  action  to 
remove  any  related  potential  chilling 
effect  and  whether  NRC  actions  have 
established  the  desired  deterrent  effect 
and  achieved  their  remedial  purposes. 

SUBJECT:  Whistleblower  Protedion; 
Request  for  Comment. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Junee  Liebennan. 
Director.  Office  of  Enforcement 
{FR  Doc  93-18345  Piled  7-30-93;  8:45  amj 
MUJNQ  COOC  TfM-M-F 


41112 


niml  RflRirtBr  /  VoL  58,  Na  146  /  Mottdiy>  August  2,  1993  /  Notkas 


7:30 


UMI 


The  ACHS  Subcommittee  on>Iaterials 
and  Metallurgy  will  hold  e  neetiiig  on 
August  16. 1993.  room  P-llO.  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Uondm.  August  16. 199^—12  Noon 
Until  tha  Conchision  of  Business 

Th»  SubcaauBittee  will  raview 
prapoaed  mianaaking  on  fracture 
toughnaaa  raqniremoits  far  reactor 
pressure  vesaals-^evisioiia  to  10  CFR 
50.61,  Fracture  Toughnesa 
Requirements  for  Ptotadiaa  Against 
Praasuriaad  Thermal  Shock  Events, 
Appaodix  G,  Fracture  Toughnesa 
RaquireBianta,  Appendix  H.  Reactor 
Vessel  Material  Surveillance  Program 
Requirements,  and  a  new  rule  on 
Reactor  Veaael  Thermal  A—aaliiig  (10 
CFR  50.66).  Ilia  purpoea  of  this  meeting 
is  to  gather  informatian.  analyze 
relevant  issues  and  beta,  and  to 
formulate  propoead  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  foil  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  puhHc  with  the 
concurrence  of  tne  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Comtmittee.  Recordings  will  be 
permitted  only  during  thoee  portions  of 
the  meeting  when  a  tranaoript  ia  being 
kept,  and  quaationa  may  bnaaked  only 
by  members  ottbe  Subcommittee,  its 
conmhants.  and  staff.  Paraons  deairing 
to  make  oral  statamants  should  notify 
the  ACRS  staff  Btember  named  below  as 
far  in  advance  aaia  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  ptxtioA  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  mattera  to  be 
conaiderad  during  the  balance  of  the 
meetiiw. 

The  Subcommittee  wiD  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
personsregarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scbeouling  of 
sessions  open  to  the  public,  whethw  the 
meeting  baa  beoi  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 


staff  engineer,  Mr.  Elpidio  1 
(telephone  301/483-6192)  1 
tLWL  and  4:15  pjn.  (EOT).  I^rsons 
pkaning  to  attend  thia  meeting  an 
urged  to  contact  the  abovn  named 
individual  one  or  two  daysbaiora  thn 
scheduled  meeting  to  be  adviaed  of  any 
changes  in  schedule,  etc.,  that  may  have 
occuned. 

Dated:  ^Ily  26, 1993. 
Saai  DuraiawaBiy, 
Chief.  NudearBeactonBnndL 
(FR  Doc  93-1*349  Filed  7-30-93;  6:45  «&) 
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Guillermo  Velasquez,  MJ>.  (lioecsee) 
is  the  holder  of  expired  Byproduct 
Materials  License  No.  52-21082-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Ccmiinission)  pursuant  to  10  CFR  parts 
30  and  35  on  September  3, 1982.  The 
License  authorized  the  use  of 
strontium-90  for  ophthalmic 
radiotherapy  in  accordance  with  the 
conditions  specified  therein.  The 
License  was  rmewed  in  its  mtirety  on 
August  21, 1987,  and  expired  on  August 
31, 1992.  Since  the  expiration  of  the 
License,  the  byproduct  matwial  has 
remained  in  the  possession  of  the 
Licensee,  who  does  not  have  a  license 
for  poaaesaion  of  thia  material. 

n 

The  Licansee  did  not  submit  an 
application  for  reoewa)  of  the  License 
under  10  CFR  30.37  prior  to  its 
expiration,  nor  did  the  Licensee  notify 
the  Commission,  in  writing  under  10 
CFR  30.36,  of  a  decision  not  to  renew 
the  License.  Therefore,  cm  Septerobor 
11. 1992,  NRC  Regfon  n  issued  a  Notice 
of  Violation  (NOV}  to  the  Licensee  for 
failure  to  reooest  renewal  prior  to 
expiration  of  the  License  or  file  a  notica 
of  non-renewal  or  transfer  of  the 
byproduct  material.  The  letter 
forwarding  the  NOV  directed  the 
Licensee  to  pface  the  strontium-go  in 
storags  and  not  to  use  the  material  until 
the  Licensee  obtained  a  new  NRC 
license,  or  to  transfer  the  material  to  an 
authorized  recipient  if  adequate  storage 
was  not  available,  or  to  submit  an  NRC 
Form  314  to  the  NRC  if  the  Licensee 
chose  to  dispose  of  the  b3rpioduct 
material.  The  Licensee  responded  on 


December  4. 1902,  requesting  renewal  of 
this  License:  however,  the  Licensee  did   • 
not  provide  the  af^ropriata  licensing 
fee.  llius,  no  action  was  taken  by  NRC 
to  renew  the  license  and  the  Licanaeo 
was  notifkid  to  submit  the  renewal  fee. 

The  NRC  performed  a  routine 
inspection  at  Licensee's  facility  in  Rio 
Piedras,  Puerto  Rico  on  February  24. 
1993,  one  purpose  of  which  was  to 
determine  the  status  of  the  strontiinn-90 
source.  This  inspection  revealed  that  tba 
Licensee  had  continued  to  use  the 
material  after  expiration  of  the  License 
and  after  receipt  of  the  NRC  letter  snd 
NOV  dated  September  11, 1992,  vihidti 
directed  the  Licensee  to  place  the 
material  in  storage  and  not  use  the 
material  \mtil  a  new  license  was 
obtained. 

Asa  result  of  the  inspecticm.  a 
Confirmaticm  of  Acticm  Letter  (CAU  was 
issued  to  the  Licensee  by  NRC  R^ion  H 
on  February  26. 1993.  The  CAL 
confirmed  the  Lioensae's  voluntary 
agreement  to: 

1.  Immediately  discontinue  the  use  of 
the  strontium-OO  eye  applicator  and 
plaoB  it  in  Indeed  storage  until  farther 
notice  by  NRC  Region  U. 

2.  Prior  to  transfer  of  the  source  to 
another  person  or  any  future  xise  of  the 
source,  have  the  source  tested  for 
leakage  by  a  person  authorized  to 
perform  the  test,  and  send  the  results  of 
the  test  to  NRC  Region  n  immediately 
after  they  are  received  by  the  Licensee. 

In  April  and  May  1903.  the  NRC 
OflSce  of  Investigations  conducted  aa 
investigation  of  the  drcnmatanoaa 
regarding  the  Licensee's  use  of  the 
source  after  the  License  expired  and 
after  receiving  notification  from  the 
NRC  to  discontinue  use  of  the  matwial 
until  a  new  NRC  license  was  obt^ed. 
As  a  result  of  this  investigation,  it  waa 
determined  that  on  at  least  19  occasions, 
between  September  11, 1992,  and 
February  19, 1993,  the  Licensee,  with 
the  understanding  that  it  was  not  to  use 
the  source,  willfully  used  the 
strontium-90  source  for  ophthalmic 
radiotherapy.  In  addition,  the 
investigation  confirmed  that  the 
Licensee  deliberatefy  provided  false 
information  to  the  NRC  inspector  during 
the  routine  inspection  conducted  at  the 
Licensee's  faduty  on  February  24. 1993. 
The  Licensee  told  the  inspector  that  the 
Licensee  had  not  used  the  strontium-90 
for  ophthalmic  radiotherapy  since 
receiving  the  Notice  of  Vidation  issued 
Septem^  11, 1992,  when  in  fact  the 
Licensee  had  used  it  at  least  19  times  aa 
recently  as  five  days  prior  to  the 
inspection. 
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Based  on  the  abofre.  it  app«en  that  the 
Licensee  has  williiilly  violirted  NRC 
requirements  and  provided  false 
information  to  NRC  inspectors.  The 
Commission  must  be  able  to  rely  on  its 
licensees  to  provide  complete  and 
accurate  information.  Willful  violations 
are  of  particular  concern  to  the 
Commission  because  they  undermine 
the  Commission's  reasonable  assurance 
that  licensed  activities  are  being 
conducted  in  accordance  with  NRC 
reqmrements  and  with  the  utmost 
integrity.  Strontium-90  eye  applicators 
are  designed  to  deliver  intense  doses  of 
beta  radiation  for  the  treatment  of 
certain  eye  diseases.  A  sealed  source  of 
approximately  100  raillicuries  delivers  a 
contact  dose  rate  on  the  order  of  60  rad 
per  second.  Improper  handling  can 
result  quickly  in  a  radiation  dose  in 
excess  of  NRC  limits.  The  Atomic 
Energy  Act  and  the  Commission's 
regulations  reqiiire  that  material 
possessed  by  the  Licensee  be  imder  a 
regulated  system  of  licensing  and 
inspection.  The  Licensee,  by  continuing 
to  use  material  after  being  notified  of  the 
expiration  of  the  License,  and  by 
deliberately  providing  klse  information, 
has  demonstrated  that  the  Licensee  is 
not  willing  to  comply  with  Commission 
requirements. 

Conssquently,  the  public  health  and 
safety  and  interest  require  the 
imposition  of  the  requirements  set  forth 
in  Section  IV  below.  Furtharmore, 
pursuant  to  10  CFR  2.202, 1  have 
determined  that  the  significance  of  the 
Licensee's  actions  described  above, 
specifically,  the  willful  use  of  licensed 
material  after  expiration  of  the  License 
and  after  NRC  notification  to 
discontinue  use  of  the  material  and  the 
Licensee's  deliberate  false  statements  to 
Commission  officials  regarding  that  use 
are  such  that  the  puUic  health,  safety, 
and  interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  section  81, 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  at  10 
CFR  2.202  and  10  CFR  parts  30  and  35. 
It  is  hereby  ordered,  emctive 
immediately,  that: 

A.  No  use  of  the  strontiuni  90  source 
is  authorised,  except  for  performance  of 
the  pre-transfer  leak  test  and  transfar  to 
an  authorized  recipient. 

B.  The  Licensee  continue  to  maintain 
safe  control  over  the  8trontium>90 
source,  by  keeping  the  source  in  lodced 
storage  and  not  allowing  any  person 
access  to  the  sonrce  until  the  source  is 


leak  tasftad  and  transfened  to  a  poson 
authoriaad  to  reorive  and  poawiii  the 
sooree. 

C.  The  stronti\un-go  source  shall  be 
transferred  to  a  person  authorized  to 
receive  and  possess  tfis  source  within 
45  days  of  the  date  of  this  Order.  If  the 
Licensee  believes  it  does  not  have 
sufficient  funds  to  complete  the  transfer, 
it  must  provide,  within  30  days  of  this 
Order,  evidence  supporting  such  a  claim 
by  submitting  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555:  (1) 
An  estimate  of  the  cost  of  the  transfer 
and  the  basis  for  the  estimate,  including 
the  license  number  and  identity  of  the 
person  who  would  perform  the  transfer, 
(2}  written  statements  from  at  least  two 
banks  stating  that  Dr.  Velasquez  or  the 
Licensee  could  not  qualify  for  a  loan  to 
pay  for  the  transfer,  (3)  copies  of  Federal 
income  tax  returns  for  the  years  ending 
1992. 1991.  and  1990,  for  Dr.  Velasquez 
and  the  Licensee's  business  practice,  (4) 
copies  of  profit  and  loss  statements  for 
the  business  practice  for  those  same 
years,  and  (5)  a  signed  agreement  to 
allow  the  NRC  to  receive  the  Licensee's 
credit  information  from  a  credit  agency. 
A  submittal  of  evidence  of  lack  of 
sufficient  funds  does  not  excuse 
compliance  with  this  order  imless  this 
order  is  relaxed. 

D.  Unless  the  souree  already  has  been 
transferred,  the  Licensee  shall  provide  a 
written  update  within  30  days  of  receipt 
of  this  Order  to  the  Regional 
Administrator,  Region  U,  and  the 
Director,  Office  of  Eaforcement,  on 
Licensee's  progress  in  finding  an 
authorized  person  to  receive  and 
possess  the  source. 

E.  Tlie  strontium-90  source  shall  be 
tested  for  leakage  by  a  person 
authorized  to  perform  Uie  test  prior  to 
transfer  of  the  source  to  another  person, 
if  a  leak  test  has  not  been  performed 
within  the  last  six  months  prior  to 
transfin-. 

F.  The  Licensee  shall  notify  the  NRC 
by  telephone  at  least  two  working  days 
prior  to  the  date  of  the  transfer  of  the 
source  so  that  the  NRC  may.  if  it  elects, 
observe  the  transfer  of  the  source  to  the 
authorized  recipient. 

G.  The  Licensee,  within  seven  days 
following  completion  of  the  transfer, 
shall  provide  to  the  Regional 
Administrator,  Region  11:  (1) 
Confirmation  in  writing  and  tmder  oath 
(NRC  Form  314)  that  the  strontium-90 
source  has  been  transferred.  (2)  a  copy 
of  the  leak  test  performed  prior  to  the 
transfar,  and  (3)  a  copy  of  the 
certification  fixMn  the  authorized 
recipient  that  the  source  has  been 
received. 


The  Regiooal  Administrator,  NRC 
Regkm  n.  may,  in  writing,  relax  or 
rescind  any  of  the  above  conditions 
upon  a  showing  by  the  Licensee  of  good 
cause. 


In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order,  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order 
within  20  days  of  the  date  of  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  diis  Order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief. 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  n,  101  Marietta  Street,  NW., 
suite  2900,  Atlanta.  Georgia  30323.  and 
to  the  Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  for^  with  particularity  the 
manner  in  whicli  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licenspo  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  sudi 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  daya 
fiom  the  dato  <rf  this  Order  ivithout 
further  order  or  proceedings.  An  answer 
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or  rsquett  for  hearing  shall  not  ttav  the 
immediate  eflisctiveness  of  this  order. 

VI 

In  addition  to  issuance  of  this  Order, 
the  Commission  requires  further 
information  from  the  Licensee  in  order 
to  determine  whether  the  Commission 
can  have  reasonable  assurance  that  in 
the  future,  should  the  Licensee  perform 
licensed  activities  under  any  other  NRC 
license,  the  Licensee  wiU  conduct  any 
NRC  licensed  activity  in  accordance 
with  NRC  lequireroents. 

Accordingly,  pursuant  to  sections 
161c.  1610. 182.  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  30.32(b),  you  are 
hereby  required  to  submit  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  within  30  days 
of  the  date  of  this  Order,  a  statement  in 
writing,  under  oath  or  affirmation,  of: 

Why  the  NRC  should  have  confidence  that 
you  will  comply  with  NRC  requirements  in 
the  evMit  that  you  perfann  licensed  activities 
under  anollMr  NRC  license,  and  that  you  will 
provide  complete  and  accurate  IniDraiation 
to  the  NRC  cooceming  any  licensed 
activities. 

This  information  is  needed  in  light  of 
the  willful  violations  of  Commission 
reouirements  and  the  false  information 
deliberately  provided.  Copies  of  the 
response  to  tnis  Demand  for  Information 
also  ^all  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  and  to 
the  Regional  Administrator,  NRC  Region 
n,  101  Marietta  Street.  NW.,  suite  2900, 
Atlanta,  GA  30323.  After  reviewing  your 
response,  the  NRC  will  determine 
whether  further  actirai  is  necessary  to 
ensure  compUance  with  regulatory 
requiiem«its. 

Dated  at  Rockville.  Maryland  this  21st  day 
of  July  1993. 

For  the  Nuclear  Ragulatocy  Commission. 
H«ghL.TliiMpsBe,|r„ 
Deputy  BxecuUve  Dindorfbr  Nudear 
Materiali  Safety,  Safeguanh.  and  Operations 
Support 
(FR  Do&  93-18347  Filed  7-30-93;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

ExMptad  S«rvlc« 

AOENCY:  Office  of  Personnel 

Management. 

action:  Notice. 


•umMRV:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 


and  B.  and  placed  under  Sdiedule  C  in 
the  excepted  aervice.  as  required  by 
Qvil  Service  Rule  VI.  Exceptions  from 
the  Competitive  Service. 
KM  RJHTNCR  VVOfMATION  CONTACT: 
Sherry  Turpenoff.  (202)  806-0950. 
8UPPLEIKNTARV  MFORMATION:  The  Office 
of  Personnel  Management  published  its 
iMt  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  Part  213  on  July  6, 1993  (58  FR 
36224).  Individual  authorities 
established  or  revdced  under  Schedules 
A  and  B  and  established  under 
Sdiedule  C  between  June  1  and  June  30, 
1993.  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30. 
1993.  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  Jime 
1993. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  June 
1993. 

Schedule  C 

Action 

Special  Assistant  to  the  Director  of 
Action.  EfliBCtive  Jime  1. 1993. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effisctive  Jime  1, 1993. 

Confidential  Assistant  to  the  Director, 
Intergovernmental  Affairs.  Effective 
Jiwe  1, 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services.  Effective  June  9. 1993. 

Private  Secretary  to  the  Assistant 
Secretary  for  Natural  Resources  and 
Environment.  Efiiactive  June  9. 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  PubUc  Affairs.  Effisctive  June  9. 
1993. 

Confidential  Assistant  to  the  Secretary 
of  Agriculture.  Effective  June  14. 1993. 

Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  June  18. 1993. 

Confidential  Assistant  to  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Effisctive  June  18, 1993. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effisctive  June  18. 1993. 

Confidential  Assistant  to  the 
Administrator.  Farmers  Home 
Administration.  Effiective  June  21. 1993. 


Special  Assistant  to  the 
Administrator.  Fannwt  Home 
AdministratioD.  Efiiactive  June  21. 1993. 

Confidential  Assistant  to  the 
Administrator.  Food  and  Nutrition 
Service.  Effective  June  25, 1093. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Food  and  Consumer 
Services.  Effisctive  June  30. 1993. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  June  30, 1993. 

Depattment  of  the  Air  Force  (DOD) 

Staff  Assistant  (Typing)  to  the 
Assistant  to  the  Vice  President  for 
National  Security  Affairs.  Effective  June 
16. 1993. 

Depattment  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  International  Trade, 
International  Trade  Administration, 
Effective  June  3. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Communications  and 
Information.  National 
Telecommunications  and  Information 
Administration.  Effisctive  June  3. 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration.  Effisctive  June  3. 1993. 

Congressional  Liaison  Specialist  to 
the  Director.  Office  of  Legislative  and 
Intergovernmental  Affairs.  Effective 
June  3. 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Economic  Policy.  International  Trade 
Administraticm.  Effisctive  June  3. 1993. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration.  Effective  June  3. 1993. 

Confidential  Assistant  to  the  Under 
Secretary  for  International  Trade, 
International  Trade  Administration. 
Effective  June  3. 1993. 

Special  Assistant  to  the  Under 
Secretary  for  International  Trade. 
International  Trade  Administration. 
Effective  June  3, 1993. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs,  International 
Tirade  Administration.  Effective  June  3. 
1993. 

Special  Assistant  to  the  Director, 
Minority  Business  Development 
Agency.  Effective  June  4, 1093. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  June  4, 1993. 

Special  Assistant  to  the  Director 
General  of  the  United  States  and  Foreign 
Commercial  Service,  International  Tnaa 
Administration.  Effective  June  4, 1993. 

Special  Assistant  to  the  General 
Counsel.  Effective  June  9. 1991. 
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Diractw.  Secratarist  Slaffto  the 
Deputy  Exacutive  Sacrataiy.  EfliBctive 
June  9, 1993. 

Confidential  Assistant  to  the  Deputy 
Executive  Secretary.  Effective  June  18, 
1993. 

Confidantial  Assistant  to  the  Deputy 
Under  Secretaiy,  International  Trade 
Administration.  Efiioctive  June  18. 1993. 

Confidential  Assistant  to  the  Director 
of  Public  Affairs.  Efiiactive  June  30. 
1993. 

Congressional  Affairs  Specialist  to  the 
Director.  Congressional  Affairs  Division. 
Effective  June  30. 1993. 

Department  of  Defense 

Special  Assistant  for  Production  and 
Logistics  and  Energy  to  the  Assistant 
Secretary  of  Defense.  Legisktive  Affairs. 
Effective  June  4. 1993. 

Paralegal  Specialist  to  the  Chief  Judge. 
Effective  June  4. 1993. 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  Defense 
(Democracy  and  Peacekeeping). 
Effective  June  10. 1993. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretaiy.  Effiactive  June 
25. 1993. 

Confidential  Assistant  to  the  Special 
Assistant  to  the  Secretaiy  of  Defense  for 
Public  Affairs.  Effective  June  30. 1993. 

Depattmeat  of  Education 

Deputy  Secretary's  Regional 
Representative.  Region  IV  (Atlanta.  GA) 
to  the  Secretary's  Regional 
Representative,  Region  IV.  Office  of 
Inteigovernmental  and  Interagency 
Affeirs.  Effective  June  3. 1993. 

Confidential  Assistant  to  the  Assistant 
Secretary,  OfBce  of  Postsecondary 
Education.  Effective  June  4. 1993. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  Jime  18. 1993. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  June  18, 1993. 

Special  Assistant  to  the  Secretary  of 
Education.  Effective  June  18, 1993. 

Confidantial  Assistant  to  the  Special 
Assistant.  Office  of  the  Secretary. 
Effective  June  18. 1993. 

Special  Assistant  to  the  Assistant 
Seoetary.  OfBce  of  Civil  Rights. 
Effective  June  21. 1993. 

Special  Assistant  to  the  Assistant 
Secretary.  OfBce  of  Educational 
Research  and  Improvement  Effective 
June  21. 1993. 

Confidmitial  Assistant  to  the  Director 
of  Scheduling  and  Briefii^  Staff, 
Effective  June  29, 1993. 

Assistant  to  the  Director,  Office  of 
Public  Affain.  Effective  June  29. 1993. 

Departwent  of  Energy 

Staff  Assistant  to  the  Assistant 
Sectataiy  lor  Policy,  Plannii^  and 
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Program  Evaluation.  Effective  June  3, 
1993. 

Speech  Writer  to  the  Director  of 
Public  Affairs.  Effective  June  3. 1993. 

Deputy  Press  Secretary  to  the  Director 
of  Public  Aifain.  Effective  June  3, 1993. 

Attomey-Adviser  (Public  Utilities)  to 
the  Member.  Effective  June  23, 1993. 

Department  of  Health  and  Hunan 
Services 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  June  8. 1993. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  far 
Legislation  (Congressional  Uaisoa). 
Effective  June  10, 1993. 

Special  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Effective  Jime  10, 1993. 

Special  Assistant  to  tiie  General 
Counsel  Effective  June  10, 1993. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  10, 1993. 

Special  Assistant  (Speechwriting)  to 
the  Director  of  Speechwriting.  Effective 
June  10. 1993. 

Confidential  Assistant  to  the 
Executive  Secretaiy.  Effective  June  18, 
1993. 

Deputy  Director  of  Communications 
to  the  Director  of  Communication, 
Office  of  The  Assistant  Secretary  far 
Public  Affairs.  Effective  June  18. 1993. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  June  18, 1993. 

Speechwriter  to  the  Deputy  Assistant 
Seoetaiy  for  Public  Affeirs  (Media). 
Effective  June  25. 1993. 

Special  Initiatives  Coordinator  to  Ae 
Assistant  Secretary  for  Public  Affairs. 
Effective  June  30. 1993. 

Executive  Assistant  to  the  Deputy 
Assistant  Secretary  for  Aging 
(Operations).  Effective  June  30. 1993. 

Department  of  Housing  and  Urban 
Development 

Legislative  Officer  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  June  18. 1993. 

Director.  Office  of  Executive 
Scheduling  to  the  Assistant  Secretaiy 
for  Administration.  Effective  June  18, 
1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  Effective  June  18. 1993. 

Spedal  Assistant  to  the  Assistant 
Secretaiy  for  Housing,  Federal  Housii^ 
Coounissioner.  Effective  June  18, 1993. 

Inteisovenunental  Relations 
Specialist  to  the  Deputy  Assistant 
Secretaiy  for  Inteigovemmental 
Relations.  Effective  June  18. 1993. 

Special  Assistant  to  the  Secretary  of 
Housing  and  Uifaan  Davek^praent 
Effective  June  18, 1993. 


Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Afhin.  Effectiva 
June  18. 1993. 

Staff  Assistant  to  the  Director.  Office 
of  Executive  Scheduling.  Effective  Jime 
18, 1993. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development  Effective  June  18. 1993. 

Senior  Intergovemmental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovemmmtal 
Relations.  Effective  June  18, 1993. 

Assistant  for  Congressional  Relations 
to  the  Deputy  AssisUnt  Secretaiy  for 
Congressional  Relations.  Effective  June 
18, 1993. 

Speckd  Assistant  (Speech  Writer)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  June  18, 1993. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
June  18, 1993. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Federal  Relief- 
South  Dade  County  (Miami,  FL). 
Effective  June  18, 1993. 

Special  Assistant  for  Labor  Relations 
to  the  Secretary  of  Housing  and  Uiban 
Development.  Effective  June  18, 1993. 

Legislative  Assistant  to  the  Deputy 
Assi^ant  Secretary  for  LagislatioB. 
Effective  June  18, 1993. 

Department  of  the  hfteriar 

Special  Assistant  to  the  DiraCjor. 
National  Park  Service.  Effective  June  18. 
1993. 

Deputy  Director  for  Legislative  and 
Inteigovemmental  Afhin  to  the 
Assistant  Secretaiy,  Office  of 
Congressional  and  Legislative  Affeirs. 
Effective  June  18. 1993. 

Special  Assistant  to  the  Assistant 
Seoetary— Water  and  Sdenoe.  Effective 
June  21. 1993. 

Special  Assistant  to  the  Director, 
Bureau  of  Land  Management.  Effective 
June  21, 1993. 

Special  Assistant  to  the  Assistant  to 
the  Secretary.  Effectiva  hine  25. 1993. 

Special  Assistant  to  the  nnwunifffj^mw 
of  Raclamation.  Effective  June  30. 1993. 

Special  Assistant  to  the  Director, 
United  States  Fish  k  Wildlife  Service. 
Effective  Tune  30, 1993. 

Special  Assistant  to  the  Director, 
United  States  Fish  k  Wildlife  Service. 
Effective  June  30, 1993. 

Department  of  Justice 

Special  Assistant  to  the  Assistant 
Attorney  General  Effective  June  23, 
1993. 

Department  of  Labor 

Spedal  Assistant  to  the  Secretvy 
Chief  of  Staff.  Effectiva  June  3, 1993. 

Staff  Assistant  to  the  Cfaiaf  of  Stall 
Effective  June  3. 19S3. 
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Special  Assistant  to  the  Clilef  of  StaS: 
Effective  ^ne  3. 1993. 

Department  of  the  Navy  (DOD) 

Special  Assistant  to  the  Vice 
President  and  Chief  of  Staff  to  Mrs. 
Gora.  Effective  June  16. 1993. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Public  Afhirs. 
Effective  June  22. 1993. 

Staff  Assistant  to  the  Assistant 
Secretary,  Biireau  of  Public  Affeirs 
Effective  June  22. 1993. 

Department  of  Transportation 

Special  Assistant  to  the  Associate 
Director  for  Media  Relations  and  Special 
Prefects.  Effective  June  29. 1993. 

Associate  Director  of  Media  Relations 
and  Special  Projects  to  the  Assistant  to 
the  Secretary  and  Director  of  Public 
Affairs.  Effective  June  29, 1993.  < 
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Department  of  the  Treasury 

Confidential  Staff  Assistant  to  the 
Under  Secretary  for  International 
Affairs.  Effective  June  1. 1993. 

Deputy  to  the  Assistant  Secretary 
(Legislative  Affairs).  Effective  June  18, 
1993. 

Staff  Assistant  (Correspondence 
Review)  to  the  Executive  Secretary  and 
Senior  Adviser.  Effective  June  21, 1993. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Director, 
National  Cemetery  System.  Effective 
June  21, 1993. 

Export-Import  Bank  of  the  United  States 

Assistant  to  the  Chairman  and 
President.  Effective  June  4, 1993. 

Assistant  to  the  Chairman  and 
President  Effective  June  4, 1993. 

Assistant  to  the  Chairman  and 
President  Effective  J\me  4, 1993. 

Confidential  Assistant  to  President 
and  Chairman.  Efiiactive  June  15, 1993. 

General  Services  Administration 

Congressional  Relations  Officer  to  the 
Associate  Administrator,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  Jxme  10, 1993. 

Special  Assistant  to  the  Associate 
Administrator  fw  Public  Afhirs. 
Effective  June  10, 1993.  j 

National  Aeronautics  and  Space 
Administration 

Special  Assistant  to  the  Associate 
Administrator  for  Legislative  Affairs. 
Effiactive  June  4, 1993. 

Public  Afhirs  Specialist  to  the  NASA 
Administrator.  Effective  June  29, 1993. 


Occupational  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the  Member 
(Commissioner).  Effective  June  30, 1993. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director  for  Economics  and 
Government  Effective  June  9, 1993. 
'  Lcqjislative  Assistant  to  the  Director, 
Office  of  Management  and  Budget 
Effactive  June  9, 1993. 

Confidential  Assistant  to  the 
Associate  Director  for  Human 
Resources.  Effective  June  15, 1993. 

Confidential  Assistant  to  the 
Administrator,  Office  of  Information 
and  Regulatory  Afiiairs.  Effective  June 
15, 1993. 

Office  of  Personnel  Management 

Confidential  Assistant  to  the  Director, 
Office  of  Congressional  Relations. 
Effective  June  22, 1993. 

Deputv  Directory  to  the  Director, 
Office  of  Congressional  Relations. 
Effective  June  22, 1993. 

O^ce  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director  Technology  Division. 
EffiM:tive  June  29, 1993. 

Office  of  the  United  States  Trade 
Representative 

Confidential  Assistant  to  the  U.S. 
Trade  Representative.  Effiactive  June  25, 
1993. 

Confidential  Assistant  to  the  Deputy 
U.S.  Trade  Representative.  Effiactive 
June  25. 1993. 

Penaon  Benefit  Guaranty  Corporation 

Special  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Financial 
Officer.  Effective  Jxme  3. 1993. 

Special  Assistant  to  the  Deputy 
Executive  Director  and  Chief  Financial 
Officer.  Effective  June  3, 1993. 

Small  Business  Administration 

Confidential  Assistant  to  the 
Administrator  of  the  Small  Business 
Administration.  Effective  June  1, 1993. 

Deputy  Director  of  Intergovernmental 
Afhirs  to  the  Chief  of  SiaS.  Effective 
June  4, 1993. 

Deputy  Assistant  Administrator  for 
Public  Communications  to  the 
Administrator.  Effective  June  4, 1993. 

Special  Assistant  to  the  Assistant 
Administrator  for  Public 
Communications.  Effective  June  4. 1993. 

Special  Assistant  to  the  Associate 
Deputy  Administrator  for  Business 
Development.  Effective  June  4. 1993. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  lune  9, 1993. 

Special  Assistant  to  the 
Administrator.  Effiactive  Jime  9, 1993. 


Special  Assistant  to  the  Administrator 
for  District  Operations.  Effective  June  9, 
1993. 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  June  9. 1993. 

Special  Assistant  to  the 
Administrate.  Effective  June  9, 1993. 

Director  of  External  Affairs  to  the 
Administrate.  Effective  June  9, 1993. 

United  States  Information  Agency 

Senior  Advisor  to  the  Director,  United 
States  Information  Agency.  Effective 
June  4. 1993. 

Special  Assistant  to  the  Director. 
Office  of  Program  Coordination  and 
Development  Bureau  of  Policy  and 
Programs.  Effective  June  18, 1993. 

Special  Projects  Officer  to  the 
Director,  Office  of  Special  Projects. 
Effective  June  18. 1993. 

Special  Advisor  to  the  Director,  Office 
of  Public  Liaison.  Effective  June  21, 
1993. 

Special  Assistant  to  the  Associate 
Director,  Bureau  of  Policy  and 
Programs.  Effective  June  23, 1993. 

Program  Officer  to  the  Deputy 
Director,  Office  of  European  Affairs. 
Effective  June  23, 1993. 

Special  Assistant  to  the  Associate 
Director  for  Programs,  Bureau  of  Policy 
and  Programs.  Effiactive  June  25, 1993. 

Special  Assistant  to  the  Associate 
Director,  Biu«au  of  Policy.  Effective 
June  30, 1993. 

United  States  Tax  Court 

Trial  Clerk  to  the  Judge.  Effective  June 
18, 1993. 

Authority:  5  U.S.C  3301  and  3302;  E.O. 
10577, 3  CFR 1954-1958  Comp.,  P.21B. 

Office  of  Personnel  Management 

Patricia  W.  Lattimore. 

Acting  Deputy  Director. 

IFR  Doc  93-18298  Filed  7-30-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ret  No.  IC-19594;  S12-7S44] 

Dally  Money  Fund,  tl  •§.;  Applicalion 
for  Exemption 

July  26. 1993. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTXM:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act") 

APPLICANTS:  Daily  Money  Fund.  Daily 
Money  Fimd  n.  Beacon  Street  Trust 
Fidelity  Broad  Street  Trust,  Fidelity 
California  Municipal  Trust,  Fideli^ 
California  Municipal  Trust  II,  FideUty 
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Capital  Trust.  Fidelity  Cash  Reserves, 
Fidelity  Charles  Street  Trust,  Fidelity 
Commonwealth  Thist.  Fidelity  Congress 
Street  Fund,  Fidelity  Contrafund, 
Fidelity  Corporate  Recovery  Fund, 
Fidelity  Court  Street  Trust,  Fidelity 
Destiny  Portfolios,  Fidelity  Deutsche 
Mark  Performance  Portfolio,  L.P., 
Fidelity  Devonshire  Trust,  Fidelity 
Diversified  Trust,  Fidelity  Exchange 
•  Fund,  Fidelity  Financial  Trust,  Fidelity 
Fixed-Income  Trust,  Fidelity  Franklin 
Street  Trust,  Fidelity  Fund,  Fidelity 
Government  Securities  Fund,  Fidelity 
Income  Fund,  Fidelity  Institutional 
Cash  Portfolios,  Fidelity  Institutional 
Tax-Exempt  Cash  Portfolios,  Fidelity 
Institutional  Trust,  Fidelity  Investment 
Series,  Fidelity  Investment  Trust. 
Fidelity  Limited  Term  Municipals, 
Fidelity  Magellan  Fund,  Fidelity 
Massadiusetts  Municipal  lYust,  Fidelity 
Money  Market  Trust,  Fidelity  Money 
Mariiet  Trust  H,  Fidelity  Mt.  Vernon 
Street  Trust,  Fidelity  Municipal  Trust  n. 
Fidelity  New  York  Municipal  Trust  II, 
Fidelity  Oliver  Street  Trust,  Fidelity 
Puritan  Trust,  Fidelity  Seciuities  Fund, 
Fidelity  Securities  Trust,  Fidelity  Select 
Portfolios,  Fidelity  Special  Situations 
Fund,  Fidelity  Sterling  Performance 
Portfolio,  LJ*.,  Fidelity  Summer  Street 
Trust.  Fidelity  Trend  Fund,  Fidelity 
Union  Street  Trust,  Fidelity  Union 
Street  Trust  n.  Fidelity  U.S. 
Investments-Bond  Fimd,  LP.,  Fidelity 
U.S.  Investments-Government  Securities 
Fund,  LP.,  Fidelity  Yen  Performance 
Portfolio,  LP.,  Income  Trust, 
Institutional  Investors  Trust,  North 
Carolina  Cash  Management  lYust, 
Spartan  U.S.  Treasury  Money  Market 
Fund,  Variable  Insurance  Products 
Fund,  Zero  Coupon  Bond  Fund 
(collectively  the  "Trusts");  Fidelity 
Intemati^Bi  U.S.  Treasury  Portfolio: 
FideUty  Management  &  Research 
Company  ("FMR");  FideUty 
Mana^ment  Trust  Company  ("FMTC"); 
Fidelity  Group  Trust  For  Employee 
Benefit  Plans  ("Fidelity  Group  Trust"); 
Fidelity  Investments  Institutional 
Operations  Company  ("FIIOC");  Fidelity 
Service  Co.  ("FSC");  and  FMR  Texas 
Inc. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  rule  17d-l  to  permit  certain  joint 
transactions  otherwise  prohibited  by 
section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  to  amend  an  existing  order  that 
permits  the  Trusts  to  operate  a  joint 
trading  account  that  invests  solely  in 
repurchase  agreements,  with  maturities 
not  exceeding  seven  days,  collateralized 
by  U.S.  government  securities.  The 
amended  order  would  permit:  (1)  The 
establishment  of  one  or  more  new  joint 


accounts,  in  addition  to  the  existing 
joint  account  (collectively,  the  "Joint 
Accoimts");  (2)  the  Joint  Accounts  to 
invest  in  varioiis  short-term  money 
market  instruments  and  tax-exempt 
variable  rate  demand  notes,  in  addition 
to  repurchase  agreements;  (3) 
repurchase  agreements  held  by  the  Joint 
Accounts  to  have  maturities  of  up  to  60 
days,  rather  than  the  current  limit  of 
seven  days;  (4)  the  use  of  First  Tier 
Securities  (as  defined  below),  in 
addition  to  U.S.  government  seciuities, 
as  collateral  for  the  repurchase 
agreements:  (5)  the  Trusts'  shareholder 
servicing  and  dividend  disbursing 
agents,  certain  off-shore  funds  and  state 
and  local  entities  or  accounts  advised  by 
the  Adviser  (as  defined  below),  and 
certain  employee  benefit  plans  for 
which  FMTC  acts  as  trustee,  to 
participate  in  the  Joint  Accounts. 
FRJNG  DATE:  The  application  was  filed 
on  December  31, 1091,  and  amended 
and  restated  on  November  25, 1992,  and 
March  10, 1993. 

HEARMQ  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  reouests  should  be 
received  by  SEC  by  5:30  p.m.  on  August 
20, 1993,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street, 
Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

^pUcant's  Representations 

1.  Each  of  the  Trusts  is  a  registered 
investment  company.  FMR,  a  wholly- 
owned  subsidia^  of  FMR  Corp.,  is  the 
investment  adviser  for  each  ofthe 
Trusts.  As  used  herein,  the  term 


"Adviser"  refers  to  FMR  and  any  other 
company  controlled  by  or  undn- 
common  control  with  FMR  that  in  the 
future  acts  as  investment  adviser  to  one 
or  more  of  the  Funds  (as  that  term  is 
defined  below).  FMR  Texas,  a  wholly- 
owned  subsidiary  of  FMR.  supplies  sub* 
advisory  services  to  FMR  in  connection 
with  certain  Trusts  advised  by  FMR.  In 
addition,  personnel  of  FMR  Texas 
manage  the  repurchase  agreement 
investments,  including  the  repurchase 
agreement  investments  executed 
through  the  Joint  Account,  on  behalf  of 
the  TrusU.  FSC  serves  as  the 
shareholder  servicing  and  dividmd 
disbursing  agent  for  the  retail  Trusts, 
while  FnOC  serves  in  the  same 
capacities  for  the  institutional  Trusts. 
FSC  and  FIIOC  are  operating  divisions 
of  FMR  Corp.  Hereafter,  the  terms 
"FSC"  and  "FDOC"  will  include,  in 
addition  to  the  companies  themselves, 
any  other  company  controlled  by  or 
under  common  control  with  FMR  that 
acts  in  the  future  as  shareholder 
servicing  and  dividend  disbiusing  agent 
for  one  or  more  of  the  Trusts. 

2.  The  application  has  been  filed  by 
the  above-named  applicants  for 
themselves  and  on  behalf  of  (a)  all  other 
investment  companies  and  series 
thereof,  whether  ciurently  existing  i  or 
to  be  created,  that  in  the  ftiture  are 
advised  by  the  Adviser  (such  other 
investment  companies  and  series 
thereof,  together  with  the  Trusts,  shall 
hereafter  be  referred  to  as  the  "Fidelity 
Funds");  (b)  pooled  investment  funds 
currently  or  in  the  future  advised  by  the 
Adviser  and  offered  exclusively  outside 
the  United  States  to  non-U.S.  residents 
(the  "Off-Shore  Funds");  (c)  state  and 
local  entities  or  accounts  thereof 
currently  or  in  the  future  advised  by  the 
Adviser  that  are  exempt  bom  regulation 
under  the  Act  pursuant  to  section  2(b) 
(the  "2(b)  Entities"):  and  (d)  current  or 
future  collective  trust  funds  of  the 
FideUty  Group  Trust,  die  trustee  for 
which  is  FMTC,  that  are  excepted  from 
the  definition  of  investment  company 
by  section  3(c)(ll)  ofthe  Act  (the 
"3(c)(ll)  Entities").  The  FideUty  Funds, 
Off-Shore  Funds,  2(b)  Entities,  and 
3(c)(ll)  Entities  are  collectively  referred 
to  herein  as  the  "Funds." 

3.  The  qply  Off-Shore  Fund  that 
currently  proposes  to  participate  in  the 
Joint  Accounts  is  FideUty  International 
U.S.  Treasury  PortfoUo,  whidi  has  been 


I  CarUin  cumnlly  axisting  Funds  (u  Ihal  lann  U 
defined  In  thii  pengraph)  do  not  praeently  Iniaod 
to  partidpele  in  the  propoeed  Joint  Accounti,  and 
thus  have  not  axaculed  the  application  and  have 
not  bean  indvded  in  the  list  of  applicants.  Such 
Funds  vrill  be  coveied  bjr  the  reqiiested  order  if  they 
hereafter  determine  to  participate  in  the  K>inl 
Accounts. 
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named  as  an  applicant  This  Fund,  a 
portfolio  of  an  investmant  company 
established  imder  the  laws  of  Itermuda, 
is  advised  by  FMR  Texas. 

4.  FMR  is  the  investment  adviser  for 
several  2(b)  Entities.  Before 
participating  in  the  Joint  Accounts,  each 
2(b)  Entity  will  have  to  determine  that 
propoeed  investment  in  instruments 
through  the  Joint  Accounts  is  consistent 
with  state  laws  or  administrative  rules 
regulating  such  entities.  Applicants  do 
not  know  at  this  time  whether  any  2(b) 
Entities  will  be  able  or  willing  to 
participate  in  the  Joint  Accounts. 

5.  The  3(cXll)  Entities  are  not 
separately  organized  trusts.  Rather,  each 
is  organized  as  a  separate  pooled 
account  under  the  Fidelity  Group  Trust, 
for  vrhidi  FMTC  acts  as  trustee.  The 
Fidelity  Group  Trust  accepts  deposits 
for  eaoi  pooled  account  only  from 
qualified  employee  benefit  plans. 
FMTC,  as  trustee,  is  authorized  under 
the  declaration  of  trust  to  join  in  this 
application  on  bdialf  of  the  Fidelity 
Group  T^ust  and  its  individual  pooled 
accounts. 

6.  The  Fidelity  Fimds  currently  are 
authorized  to  iirvest  in  repurchase 
agreements  through  the  existing  Joint 
Account  pursuant  to  an  order  (the 
"Order")  granted  under  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder.  See 
Investment  Company  Act  Release  Nos. 
11962  (Sept.  29. 1981)  (notice)  and 
12061  (Nov.  27, 1981)  (order).  The 
Order  permits  the  Fidelity  Funds  to 
deposit  uninvested  cash  into  the 
existing  Joint  Account  for  the  purpose  of 
collective  investment  in  repurchase 
agreements  that  do  not  exceed  seven 
days  in  duration.  Morgan  Guaranty 
Trust  Company  of  New  York  is  the 
custodian  for  Uie  existing  Joint  Account. 

7.  Applicants  seek  to  amend  the  Order 
to  permit  (1)  the  establishment  of  one  or 
more  new  Joint  Accounts,  in  addition  to 
the  wvieting  Joint  Account:  (2)  the  Joint 
Accoimts  to  invest  in  various  short-term 
money  market  instruments  and  tax- 
exempt  variable  rate  demand  notes,  in 
addition  to  repurchase  agreements;  (3) 
re{mrchase  agreements  held  by  the  Joint 
Aa:ounts  to  have  maturities  of  up  to  60 
days,  rather  than  the  current  limit  of 
seven  days;  (4)  the  use  of  First  Tier 
Securities  (as  defined  below),  in 
addition  to  U.S.  government  securities, 
as  collateral  for  the  repurchaA 
agreements;  (5)  FSC  and  FIIOC  (in  their 
capacities  as  the  Trusts'  shareholder 
servicing  and  dividend  disbursing 
agents),  the  Ofi^Shore  Funds,  the  2(b] 
Entities,  and  the  3(c)(ll)  Entities,  in 
addition  to  the  Ficklity  Funds,  to 
participate  in  the  Joint  Accounts. 

8.  New  Joint  Accounts  could  be 
established  at  any  of  the  Fimds' 


custodian  banks.  More  than  one  Joint 
Account  could  be  established  at  a 
custodian  bank.  A  Fund  may  participate 
in  Joint  Accoimts  at  more  than  one 
custodian  bank.  Establishing  Joint 
Accounts  at  various  custodian  banks 
will  significantly  improve  the  Funds' 
ability  to  reduce  or  eliminate  cash 
balances  at  one  Custodian  or 
subcustodian  bank  that  unexoectedly 
may  pose  increased  credit  risk,  by 
allowing  cash  flows  to  be  reroitted  on 
short  notice  aroimd  that  bank. 

9.  The  Joint  Accounts  will  consist  of 
one  or  more  separate  pools  of  securities. 
"Repo  Pools"  will  contain  exclusively 
repurchase  agreements.  "Short-Term 
Money  Market  Pools"  will  contain 
various  short-term  money  market 
instruments  that,  at  the  time  of 
purchase,  are  "First-Tier  Seciuities"  (as 
defined  below)  that  have  overnight, 
over-the-weekend.  or  over-the-holiday 
matvoities,  or  that  have  demand  features 
that  have  the  same  effective  maturities 
("Short-Term  Money  Market 
Instruments").  "Short-Term  Tax  Exempt 
Pools"  %vill  contain  tax-exempt  variable 
rate  demand  notes  that  have  demand 
features  providing  for  overnight,  over- 
the-weekend.  or  over-the-holiday 
maturities  ("Short-Term  Tax  Exempt 
Obligations"). 

10.  To  the  Adviser's  knowledge,  the 
only  instruments  currently  available 
with  maturities  short  enough  to  be 
Short-Term  Money  Market  Instruments 
are  overnight  commercial  paper, 
variable  rate  demand  obligations, 
certain  U.S.  government  agency 
certificates,  and  bank  time  deposits. 
However,  the  Joint  Accoimts  will  be 
permitted  to  invest  in  such  additional 
Short-Term  Money  Market  Instruments 
that  are  First  Tier  Securities  as  may 
become  available.  First  Tier  Securities 
are  securities  that  are  rated  in  the 
highest  rating  category  by  any  two 
nationally  recognized  statistical  rating 
organizations  ("NRSROs"),  or  by  one 
NRSRO  if  only  one  NRSRO  has  issued 
a  rating  with  respect  to  such  security. 
By  permitting  Joint  Accounts  to  invest 
in  Short-Term  Money  Market 
Instruments,  applicants  submit  that 
Joint  Account  participants  will  obtain 
greater  diversification  and  potentially 
higher  yields  than  repurchase 
agreements  alrae  could  offer. 

11.  Short-Term  Tax  Exempt 
Obligations  include  short-term  tax 
exempt  municipal  demand  obligations 
that  have  a  variable  or  floating  interest 
rate  and  an  imconditional  right  to 
demand  payment  of  the  unpaid 

Erincipal  and  aociuad  intmest  each 
usiness  day.  All  Short-Term  Tax 
Exempt  ObtigatioDS  held  through  a  Joint 
Account  will  qualify  for  purchase  by  a 


money  market  hind  under  rule  2a-7. 
Applicants  note  that  the  highest  quality 
tax-exempt  obligations  are  sold  in 
denominations  of  SIOO.OOO  or  mora,  and 
thus  that  Joint  Accounts,  through  the 
use  of  Short-Term  Tax  Exempt  Pools, 
may  be  able  to  obtain  investment 
opportunities  not  otherwise  available  to 
certain  participatiqg  tax-exempt  Fidelity 
Funds  individually. 

12.  Repo  Polls  will  be  permitted  to 
hold  repurdiase  agreements  with 
varying  matiirities  not  exceeding  60 
days.  "Hiese  "term"  repurchase 
agreements  (i.e..  repurchase  agreements 
with  a  maturity  in  excess  of  one 
business  day)  will  reduce  transaction 
costs  and  allow  the  Funds  to  diversify 
their  cash  positions  and  invest  cash  at 
potentially  higher  yields  than  overnight 
repiirchase  agreements  offer.  In 
aodition.  term  repurchase  agreements 
reduce  the  amount  of  cash  subject  to 
risk  of  loss  through  the  insolvency  of  a 
Funds'  custodian  bank.  Since  eech 
Fund's  deposit  account  is  federally 
insured  up  to  100,000  only,  the  cash 
may  be  suoject  to  risk  if  the  custodian 
bank  were  placed  in  receivership.  Term 
repurchase  agreements  reduce  this  risk 
by  allowing  more  cash  to  be  invested,  as 
opposed  to  being  in  the  custodian 
bank's  deposit  account  intra-day 
awaiting  reinvestment  in  an  ovemigjit 
repurchase  agreement.  Finally,  by 
reducing  intra-day  cash  and  securities 
movements,  the  Funds  may  avoid  fees 
assessed  by  the  Federal  Reserve  Board 
for  intra-day  Fed-wire  and  book-entry 
security  overdrafts. 

13.  Applicants  anticipate  that  most 
Repo  Pools  will  have  maturities  of  30 
days  or  less  and  that  few  Repo  Pools 
will  have  a  maturity  in  excess  of  45 
days.  Applicants,  however,  have 

Eroposed  a  60  day  maximum  term  by 
alancing  the  benefits  of  pooled  term 
.  repurchase  agreement  transactions 
against  the  need  to  make  individually 
tailored  Uquidity  and  maturity  decisions 
for  longer  term  repurchase  agreements. 
Although  a  shorter  or  longer  maximum 
maturity  could  have  been  selected, 
applicants  believe  that  60  days  provides 
adequate  flexibility,  and  that  term 
repurchase  agreements  with  maturities 
in  excess  of  60  days  might  better  be 
executed  on  an  individual  Fund  basis. 
Applicants  also  note  that  the  amortized 
cost  method  of  valuation  could  be  used 
to  value  the  investment  of  any  type  of 
Fund  in  a  repurchase  agreement  with  a 
maturity  of  up  to  60  days,  while  only 
money  market  funds  could  so  value  an 
investment  with  a  maturity  in  excess  of 
60  days. 

14.  Repurdiase  agreements  may  not 
be  transferred.  For  wis  reason,  term 
repurchase  agreements  that  do  not 
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provide  for  payment  within  seven  days 
will  be  considered  illiquid  investments 
for  purposes  of  each  Fidelity  Fund's 
percentage  restriction  on  investments  in 
illiquid  securities. 

15.  Repurchase  agreements,  whether 
term  or  overnight,  will  be  held  to 
maturity  except  in  the  case  of  default  by 
the  counterparty  or  where  the  Funds 
and  the  counterparty  agree  to  early 
termination.  The  only  practical  way  for 
a  Fund  to  terminate  its  fractional 
interest  in  a  term  repurchase  agreement 
jointly  held  with  other  Funds  prior  to  its 
scheduled  maturity  would  be  to  attempt 
to  renegotiate  with  the  counterparty. 
Such  an  early  termination  would 
normally  require  the  withdrawing  Fund 
to  accept  the  current  market  value  of  its 
interest  and  to  compensate  the 
counterparty  in  full  satisfaction  of  any 
cost  incurred.  The  cost  of  such 
transaction  would  be  borne  solely  by  the 
Fund  liquidating  its  fi^ctional  interest. 
In  no  case  would  an  early  termination 
by  less  than  all  participating  Funds  be 
permitted  if  it  would  reduce  the 
principal  amount  or  yield  received  by 
other  Funds  participating  in  a  particular 
Repo  Pool  or  otherwise  adversely  affect 
the  other  participating  Funds. 

16.  Applicants'  proposal  will  permit 
the  Funds  to  accept  as  collateral  for 
repurchase  agreements,  in  addition  to 
U.S.  government  seciuities.  First  Tier 
Securities. 

17.  FSC  and  FHOC,  as  shareholder 
servicing  and  dividend  paying  agents  of 
the  Fidelity  Funds,  maintain  certain 
accounts  with  a  variety  of  bank 
custodians.  These  accounts  are 
established  in  the  name  of  FSC  or  FIIOC 
as  nominee  for  the  Fidelity  Funds.  FSC 
and  FIIOC  will  be  permitted  to  invest 
the  cash  balances  from  these  accounts  in 
the  Joint  Accounts.  FSC,  FHOC.  the  Off- 
shore Funds,  2(b)  Entities,  and  3{c){ll) 
Entities  will  be  permitted  to  participate 
in  the  Joint  Accounts  on  the  same  terms 
88  the  Fidelity  Funds,  except  that  FSC 
and  FnOC  will  be  allowed  to  participate 
in  Repo  Pools  only  if  such  pools 
exclusively  contain  repurchase 
agreements  with  overnight,  over-the- 
weekend,  or  over-the-holiday  maturities 
("Short-Term  Repo  Pools").  Short-Term 
Repo  Pools,  Short-Term  Money  Market 
Pools,  and  Short-Term  Tax  Exempt 
Pools  are  referred  to  collectively  as 
"Short-Term  Pools." 

18.  The  participation  by  FSC  and 
FnOC  through  nominee  accounts  of  the 
Fidelity  Funds  in  Short-Term  Pools  of 
the  Joint  Accoimts  will  benefit  the 
Funds  because  it  will  enable  the 
accounts  to  earn  income  that  will  help 
offset  the  Funds'  bank  and  shareholder 
servicing  expenses.  Participation  in  the 
Joint  Account  by  FSC,  FHOC.  the  Off- 


shore Funds.  2(b)  Entities,  and  3(c)(ll) 
Entities  presents  no  conflict  of  interest 
with  the  FideUty  Fund  participants 
because  all  entities  participating  in  the 
Joint  Accounts  will  do  so  on  the  same 
basis  as  all  other  participants. 

19.  It  is  anticipated  that  the  Joint 
Accounts  will  operate  essentially  in  the 
same  manner  as  the  existing  Joint 
Account  presently  operates  pursuant  to 
the  Order.  The  application  contains  a 
detailed  description  of  the  procedures 
employed  to  operate  the  Joint  Account. 
The  proposed  method  of  operating  the 
Joint  Accounts  will  not  result  in  any 
conflicts  of  interest  between  any  of  the 
participating  entities,  including  between 
the  Funds  and  the  Adviser. 

20.  Each  of  the  Fidelity  Funds  has 
established  the  same  systems  and 
standards  regarding  investments  in 
repurchase  agreements.  These  systems 
and  standards,  adopted  in  compliance 
with  Investment  Company  Act  Release 
No.  13005  (Feb.  2, 1983).  include 
quality  standards  for  issuers  of  the 
repurchase  agreements,  and  require  that 
the  repurchase  agreements  be  at  least 
100%  collateralized  at  all  times.  The 
Fidelity  Funds  will  monitor  and  comply 
with  any  future  SEC  releases  regarding 
investments  in  repurchase  agreements 
by  investment  companies. 

21.  The  Joint  Accounts  will  not  be 
distinguishable  from  any  other 
custodian  account  maintained  by  a 
Fund  except  that  monies  from  the  Fund 
will  be  deposited  in  the  Joint  Accounts 
on  a  commingled  basis.  The  Joint 
Accoimts  will  not  be  legally  cognizable 
entities.  The  sole  function  of  the  Joint 
Accounts  will  be  to  provide  a 
convenient- way  of  aggregating  what 
otherwise  would  be  one  or  more 
transactions  for  each  individual  Fund 
necessary  to  manage  the  Funds'  cash 
balances. 

22.  A  Fund's  investment  in  any  Pool 
of  a  Joint  Account  will  not  be  subject  to 
the  claims  of  creditors  of  another 
participating  Fund. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  and  rule  17d-l(a), 
taken  together,  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  from  participating  in  any  joint 
enterprise  or  arrangement  in  which  such 
investment  company  is  a  participant, 
without  an  SEC  order.  Rule  17d-l(b) 
provides  that  in  passing  upon 
appUcations  under  section  17(d)  and 
rule  17d-l,  the  SEC  will  consider 
whether  each  party's  participation  in 
the  proposed  joint  arrangement  is 
consistent  wiUi  the  provisions,  policies 
and  purposes  of  the  Act.  and  the  extent 
to  which  such  participation  is  on  a  basis 


different  from  or  less  advantageous  than 
that  of  other  participants. 

2.  The  participants,  by  participating 
in  the  Joint  Accounts,  and  the  Adviser, 
by  managing  the  Joint  Accounts,  could 
be  deemed  to  be  joint  participants  in  a 
transaction  within  the  meaning  of 
section  17(d)(1).  In  addition,  each  Joint 
Account  could  be  deemed  to  be  a  joint 
enterprise  or  arrangement  within  the 
meaning  of  rule  17d-l. 

3.  Applicants  submit  that  the 
operation  of  the  Joint  Accounts  will  be 
fr^  of  any  inherent  bias  favoring  the 
Adviser  over  the  participants,  or  one 
participant  over  another  participant. 
They  further  submit  that  there  does  not 
appear  to  be  a  basis  upon  which  to 
predict  greater  proportional  benefits  to 
one  participant  than  to  another,  since  all 
participants  will  participate  on  the  same 
basis  in  the  income  of  any  pool  in 
which  they  choose  to  invest.  For  these 
reasons,  applicants  submit  that  the 
criteria  of  rule  17d-l  for  issuance  of  an 
order  permitting  joint  transactions  have 
been  met. 

Applicants'  Conditions 

As  an  expense  condition  to  obtaining 
an  exemptive  order.  Applicants  agree 
that  each  Joint  Account  will  operate 
according  to  the  following  procedures: 

1.  One  or  more  separate  cash  accounts 
will  be  established  at  one  or  more 
custodian  banks  into  which  each 
Participant  will  be  permitted  to  deposit 
daily  all  or  a  portion  of  its  cash  balances 
that  it  wishes  to  invest  in  the  Joint 
Accounts. 

2.  The  Joint  Accounts  will  invest  in 
repurchase  agreements  only  if  they  are 
collateralized  either  by  (i)  securities 
issued  by  or  guaranteed  as  to  principal 
or  interest  by  the  United  States 
government  or  any  of  its  agencies  or 
instrumentalities,  or  (ii)  First  Tier 
Securities.  Joint  Accounts  may  invest 
either  in  repurchase  agreements 
collateralized  as  set  forth  above,  Short- 
Term  Money  Market  Instruments  that 
are  Firat  Tier  Securities,  and  Short-Term 
Tax  Exempt  Obligations. 

3.  Each  participating  Fund's  cash 
deposited  in  the  Joint  Accounts  will  be 
invested  consistent  with  its  investment 
objectives,  policies,  and  restrictions. 
FSC  and  FIIOC  will  only  participate  in 
a  Joint  Account  by  investing  in  one  or 
more  of  its  Short-Term  Pools. 

4.  All  investments  held  by  the  Joint 
Accounts  will  be  valued  on  an 
amortized  cost  basis  to  the  extent 
permitted  by  applicable  Commission 
release,  rule  or  order. 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  or  other 
participant  to  use  any  part  of  a  balance 
of  a  Joint  Account  credited  to  another 
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participant,  no  participant  will  be 
allowed  to  create  a  negative  balance  in 
a  Joint  Account  for  any  reason. 

6.  Not  every  paiticipent  in  a  Joint 
Account  will  necessarily  have  its  cash 
invested  in  every  instnunent  held 
through  the  account  However,  to  the 
extent  a  participant's  funds  are  used  to 
acquire  a  particular  instrument  or  pool 
of  instnun«it8  for  the  account,  the 
participant  will  participate  in  md  own 
a  proportionate  share  of  sudi 
instnunent(s),  and  the  income  earned  or 
accmed  thereon,  based  upon  the 
percentage  of  sudi  instrument(s) 
purchased  with  the  participant's  cash. 

7.  The  administration  of  the  Joint 
Acoounta  %vill  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 

8.  The  Adviser  will  rauiage  the  Joint 
Accounts  as  part  of  its  duties  under  its 
existing  or  any  future  investment 
advisory  contracts  with  the  Funds.  The 
Adviser  will  not  collect  an  additional 
fee  from  any  Participant  for  managing 
the  Joint  Accoimts.  9.  Each 
Participant's  investment  in  the  Joint 
Accounts  will  be  documented  daily  on 
the  books  of  each  Participant  and  on  the 
books  of  its  custodian.  Each  of  the 
Fidelity  Funds  will  maintain,  in 
conformity  with  section  31  of  the  Act 
and  the  ndes  and  regulations 
thereunder,  all  books  and  records 
directly  or  indirectly  related  to  its 
participation  in  the  Joint  Accounts. 
Each  participant  that  is  not  a  registered 
investment  company  or  registered 
investment  adviser  will  maintain  and 
make  available  to  the  SEC,  upon 
request,  books  and  records  containing 
informati(m  related  to  its  participation 
in  the  Joint  Accounts. 

10.  All  repurchase  agreements  of  a 
Repo  Pool  entered  into  through  the  Joint 
Accounts  will  have  a  duration  of  no 
more  than  60  days. 

11.  Each  participating  Fund  valuing 
its  assets  in  reliance  upon  rule  2a-7 
under  the  Act  will  use  the  average 
maturity  of  the  in8trument(s)  m  the  Joint 
Accounts  in  which  such  Fund  has  an 
interest  far  the  purpose  of  computing 
the  Fund's  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  such  Joint  Accounts  on  that  day. 

12.  Each  Fund's  Board  of  Trustees 
will  evaluate  the  Joint  Accounts 
annually,  and  will  only  permit  a  Fund 
to  continue  to  participate  therein  if  it 
d^ermines  that  there  is  a  reasonable 
likelihood  that  the  Fund  and  its 
shareholders  will  benefit  from  the 
continuad  participation. 


By  the  Commission. 
Mvgaral  H.  McFarland. 
Deputy  Secreiary. 

(FR  Doc  a3-lS301  Filed  7-30-83;  B:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

AMiUcatlona  for  Caitiflcataa  of  Public 
CoovaniMica  and  Nacaaatty  and 
Foraign  Air  Carrlar  Panntta  FUad  Undar 
Subpart  Q  During  Vm  Waak  Ended  July 
23,1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  subpart  Q  of 
the  Department  of  Transportation 's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  arolioation.  Following 
the  Answer  perioa  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number  49044 
Date  filed:  ]\ily  20,1993 
Due  Date  fijr  Answers,  Conforming 
Applicatitms,  or  Motion  to  Modify 
Sc^pe:  August  17. 1993 
Description:  Application  of  Grand 
Airways,  Ina,  pursuant  to  section 
401(dMl)  of  the  Act  and  subpart  Q  of 
the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  interstate  and 
overseas  scheduled  air  transportation. 
The  proposed  markets  to  be  served  are 
Oakland,  Palm  Springs,  Las  Vegas  and 
Grand  Canyon. 
Docket  Number:  49046 
Date  filed:  July  22, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19, 1993 
Description:  Application  of  Patriot 
Airlines,  Inc..  pursuant  to  section 
401(d)(3].  and  subpart  Q  of  the 
Regulations,  for  issuance  of  an 
amended  certificate  of  public 
convenience  and  necessity  so  as  to 
authorize  Patriot  to  provide  foreign 
charter  air  tran^ortation  of  persons, 
in  addition  to  its  existing  authority  to 
perform  foraign  charter  air 
transportation  of  property  and  mail, 
between  points  in  the  United  States 
and  points  in  various  foreign 
countries. 
Docket  Number  49047 
Datefded:  July  22. 1993 


Due  Date  for  Answers.  Confonmng 
Applications,  or  Motion  tohtodify 
Scope:  August  19. 1993 

Descriptian:  Application  of  Patriot 
Airlines,  Inc.,  pursuant  to  section 
401(d)(3)  of  the  Act  and  subpart  Q  of 
the  Regulations,  applies  iot  issuance 
of  an  amended  certificate  of  public 
convenience  and  necessity  so  as  to 
authiHize  Patriot  to  provide  interstate 
and  overseas  charter  air  transportation 
of  persons,  in  addition  to  its  existing 
authority  to  perform  interstate  and 
overseas  cfaairter  air  transportation  of 
property  and  mail,  between  various 
points  in  the  United  States. 

Docket  Number:  48022 

Dote  fihd:  July  19, 1993 

Due  Date  for  Ans¥rers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Aiigust  16, 1993 

Description:  First  Amendment  to  the 
Application  of  Aerolineas  Centrales 
De  Colomibia,  SJi.  d/b/a  ACES  for  a 
foreign  air  carrier  permit,  pursuant  to 
section  402  of  the  Act  and  subpart  Q 
of  the  Regulatixms.  moves  to  amend  in 
order  to  serve  San  Juan,  Puerto  Rico, 
U.S.  A.,  pursuant  to  the  U.S.-Colombia 
bilateral. 

Docket  Namber:  48658 

Date  filed:  hily  19, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  16, 1993 

Description:  Application  of  Southern 
Air  Tranqxnt,  Inc.  d/b/a  Polar  Air 
Cargo,  pursuant  to  section  401  (dKD  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  an  amended 
certificate  of  public  convenience  and 
necessity  to  the  extent  necessary  to 
authorize  it  to  provide  forei^ 
scheduled  air  transportatiMi  of 
property  between  the  United  States 
and  the  United  Kingdom. 

Docket  Number  48203 

Date  filed:  July  22, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19, 1993 

Description:  Application  of  American 
Trans  Air,  Inc,  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  amendment  of 
its  pending  certificate  application  to 
enable  it  to  operate  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  a  point  or  points  in 
the  United  States  and  Lisbon.  Portugal 
as  an  intermediate  point  (with  traffic 
rights]  as  part  of  its  current  operations 
to  Lagos,  Nigeria. 
Phyllis  T.Kaylar. 

Chief,  DocumemtaxySetviaet  Diviskm. 
(FR  Doc  aa-iaSO*  FUad  7-30-03: 8:45  an] 
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Aviation  Proceedings;  Agreeoiente 
Hied  During  the  Week  Ended  July  23. 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49048 

Date  filed:  July  23. 1993 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/C  0919  dated  May 

18, 1993  rl-r9;  North  Atlantic  USA/ 

UST  Cargo  Resps 
Proposed  Effective  Date:  October  1,  1993 
Docket  Number:  49049 
Date  filed:  July  23. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reso/C  0240  dated  May 

18. 1993  rl-r6;  TC31  Southeast  Asia- 

USA/UST  Cargo  Resos;  Table— TC31 

Rates  0160  dated  July  6, 1993 
TC31  Reso/C  0243  dated  May  18, 1993 

r7-rl2;  TC31  Japan/Korea-USA/UST 

cargo  Resos;  TABLESTC31  Rates  0158 

dated  July  6, 1993 
TC31  Reso/C  0245  dated  May  18, 1993 

rl3-rl7;  TC31  South  Pacific-USA/USt 

Cargo  Resos;  Tables— TC31  Rates 

0162  doted  July  6, 1993 
Proposed  Effective  Date:  October  1, 1993 
Docket  Nur^ber:  49050 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Reso/C  0217  dated  May  2. 

1993  rl-r5;  TC23  to/from  USA/UST 

Cargo  Resos 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number  49051 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Sufc/ert:TC3  Reso/C  0082  dated  May  18, 

1993  rl-r5;  TC3  to/from  USA/UST 

Cargo  Resos;  Tables— TC3  Rates  0082 

dated  June  15, 1993 
Proposed  Effective  Date:  Odohet  1, 1993 
Docket  Number:  49053 
Date  filed:  July  23, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  Mail  Vote  643; 

Rescission  of  Reso  025  Surcharge 
Proposed  Effective  Date:  August  15, 

1993 

Docket  Number:  49054 

Date  filed:  July  23, 1993 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:TCl2  Fares  0408  dated  July  23, 

1993;  USA-UK  Add-On  Amounts 
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Proposed  Effective  Date:  October  1, 1993 
PhyllkT.Kaylor. 

Chief  DocumealoiySennoet  IXrition. 
[FR  Doc  93-18303  Filed  7-30-%3: 8:45  am] 
■aXMO  COOC  4»1»-»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.Q 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

[f})  The  frequency  of  responses;  and 
(7)  An  estimated  number  of 
respondents, 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Uckey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  1, 
1993. 

Dated:  July  27, 1993. 

By  direction  of  the  Secretaiy. 
B.  Michad  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  Request  fbr.and  Consent  to  Release 
of  Information  from  Claimant's  Records, 
VA  Form  3288  (formerly.  70-3288). 

2.  The  form  is  completed  by  veterans 
or  beneficiaries  to  provide  VA  with  a 
written  consent  to  release  records  or 


informati<m  and  a  third  party.  Use  of  the 
form  ensures  that  an  individual  has 
given  writtoi  consent  for  the  release  of 
records  or  information  about  himself/ 
herself. 

3.  Individuals  or  households. 

4.  23,875  hours. 

5.  7.5  minutes. 

6.  On  occasion. 

7. 191,000  respondents. 

(PR  Doc  93-18364  Filed  7-30-93;  8:45  ami 
BHJJNQ  cooc  •ne-OMi 


Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Vetsrans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s).  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(«)  An  estimate  of  the  total  annual 
reporting  hours,  and  rec&rdkyjping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  V'eterans  Benefit? 
Admini.-.trat'on  {20A5}.  Depart mHnt  of 
Veterans  Affairs,  810  Vermon'  Avenue, 
NW..  Washington.  DC  20^20  Uo2)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  Lst  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002.  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  1. 
1993. 

Dated:  July  27. 1993. 

By  direction  of  the  Secretary. 
B.  Nfichael  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  Application  for  Education  Loan. 
VA  Form  22-8725. 
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2.  Hm  Conn  is  used  to  requsst 
informatiao  relating  to  an  applicant's 
financial  resources  and  educaticHi- 
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related  expenses  to  detennine  eligibility  6.  On  occasion. 

fwanflducationloan.  7. 150  respondenU. 

3.  Individuals  or  households.  ... 

4. 100  hours.  (FR  Doc  93-18363  Piled  7-30-93: 8:45  eml 

5. 40  minutes. 
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This  sadlon  of  •»  FEDERAL  REGISTER 
contains  notiCM  of  meetings  published  under 
the  "Govemmenl  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b{eM3). 


FEDERAL  COMMUNICA-nONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting,  Tuesday  August  3, 1993 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday. 
August  3. 1993,  which  is  scheduled  to 
commence  at  9:  30  a.m.,  in  Room  856, 
at  1919  M  Street,  N.W..  Washington. 
D.C 

Item  No.,  Bureau,  and  Subject 

1— Conunon  Cairier— Title:  Expanded 
Interconnection  with  Local  Telephone 
Company  FadUtles  (OC  Docket  No.  91- 
141).  Summary:  The  Conunissioo  will 
consider  adoption  of  a  Second 


Memomndum  Opinion  and  Order  on 
Reconsideration  regarding  certain  issues 
concerning  expanded  interoonnection  for 
special  access. 

2— Cmnraon  Qurier— Title:  Expanded 
Intoroonnection  with  Local  Telephone 
Company  Fadtities  (GC  Docket  No.  91- 
141.  Transport  Phase  I),  and  Amendment 
of  Part  36  of  the  Commisskm's  Rales  and 
Establishment  of  a  Joint  Board  (OC  Docket 
No.  80-286).  Sununaiy:  The  Commission 
will  consider  adoption  of  a  Second  Import 
and  Oder  and  Third  Notice  of  Proposed 
Rulemaking  regarding  issues  concerning 
expanded  interconnection  for  switched 
transport 

3— Common  Carrier— Title:  Intelligent 
Networks  (OC  Docket  No.  91-346). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  third  party 
access  and  network  reliabiUty  issues  raised 
in  the  Notice  of  Inquiry. 

4— Private  Radio— Title:  Capitol 
Radiotelephone,  Inc.,  d.b.a.  Capitol  Paging. 


Federal  legfatar 

VoL  58.  No.  146 

Monday,  August  2,  1993 


Summary:  The  Commission  trill  consider 
adopUon  of  a  Hearing  Designatkm  Older, 
Order  to  Show  Cause  and  Notice  of 
Opportunity  for  Hearing  against  Capitol 
Radiotelephooe,  Inc.  (d.b.a.  Capitol 
Psging). 

This  meeting  may  be  continued  tfie 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
actirai. 

Additional  information  concerning 
this  meeting  may  be  obtained  Grom 
Steve  Svab,  Office  of  Public  Afihin, 
telephone  number  (202)  632-5050. 

Dated:July  28. 1993. 
Federal  Communications  Commissiaii. 
William  F.CMaa. 
Acting  Secretary. 

[FR  Doc  93-18442  Filed  7-29-93: 11-41  ami 
MLLMQ  oooc  «ns-at-4i 
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Corrections 


Fwtoral  Ragistar 
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TNt  aMtwiofttw  FEDERAL  REGISTER 
oonMis  wMotW  oorrtdions  of  prwiously 
pubMwd  PmUartlat.  Rule.  Propocad  Ruto, 
and  Nolo*  docunwnli.  That*  corwctiong  tn 
praparad  by  •«•  0(lc«  of  ttw  Fadoral 
naglrty.  AgMwy  praparad  conactions  ara 
issuad  aa  aignad  documanta  and  appaar  in 


tha  apprapiMa  documani  calagofiaa 
•isawliaia  in  tfia  iaaua.  I 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Uarkatlng  Sarvie* 

7CniPwt»44 
[Dockat  No.  FV-91-245  FR) 

Fruits;  import  Regulation*  (Grapefruit); 
Reirtttateinent  of  Grapefruit  Import 
Requirements 

Correction 

In  rule  document  93>17504  beginning 
on  page  39428  in  the  issue  of  Friday. 
July  23. 1993.  make  the  following 
correction: 

1944.108    [CorractadI 

On  page  39430,  in  §944.106  a),  in  the 
table,  imder  the  heading  Regulation 
period,  the  first  entry  for  Seedless,  red 
should  read  "i-08/22/93". 

aaiJNO  cooc  iM»«M) 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
PocliatNo.91-033-2] 

Postentry  Quarantine  of  Plants 

Correction  | 

In  rule  document  93-16903  beginning 
on  page  38263  in  the  issue  of  Friday. 


July  16. 1993.  make  the  following 
corrections: 

1.  On  page  38266: 

a.  In  the  first  column,  in  the  first  full 
paragraph  {Comment),  in  the  seventh 
line  Irom  the  bottom,  after  "material" 
insert  "already  in  the  State,  and  for  all 
postentry  quarantine  material". 

b.  In  the  second  column,  in  the  third 
full  paragraph,  in  the  second  line,  after 
"we"  insert  "Mrill ";  and  in  the  tenth 
Une,  "(c)91)(i)"  should  read  "(c)(l)(i)". 

1319.37-7    [Corraclad] 

2.  On  page  38268,  in  the  first  column, 
in  S  319.37-7(c)(4),  in  the  third  line, 
after  "quarantine"  insert  "agreement". 

3.  On  the  same  page,  in  the  third 
column,  in  §  319.37-7(f)(3),  in  the  fifth 

'  line,  after  "quarantine"  insert 
"growing". 

BHJJNOCOOC  Ii0»«14> 


DEPARTMENT  OF  ENERGY 

Federal  Eitergy  Regulatory 
Commission 


(Dockat  Noa.  ER  93-777-000,  at  ai.] 

Commonwealth  Edison  Co.,  at  at.; 
Electric  Rate,  Small  Power  Production, 
arul  Interlocking  Directorate  Filings 

Correction 

In  notice  document  93-17621 
beginning  on  page  39802  in  the  issue  of 
Monday,  July  26, 1993,  make  the 
following  correction: 

On  page  39804.  in  the  second  column, 
in  15.  Southwestern  Public  Sanrice  Co., 

the  Docket  No.  should  read  "(Docket 
No.  EL93-53-0001". 

aajjNOcooc  isoi-ei« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  JD93-12842T  OMahoma-50] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  TIgM  Formations 

Correction 

In  notice  document  93-17627 
appearing  on  page  39805  in  the  issue  of 
Monday,  July  26. 1993,  in  the  heading, 
the  Docket  No.  should  have  appeared  as 
set  forth  above. 

BttjjNC  cooe  1SO»«1<0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Profact  No.  112SS401  WaahingtonJ 

LawIs  Basin  6  Umited  Partnership; 
Surrander  of  Praiimiruiry  Permit 

Correction 

In  notice  document  93-17632 
appearing  on  page  39806  in  the  issue  of 
Monday,  July  26, 1993.  in  the  heading, 
the  Project  No.  should  have  appeared  as 
set  forth  above. 

aiLUNG  cooc  1S0»«1« 


Monday 
August  2,  1M3 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Funding  Availability  for  HOPE  for  Public 
and  Indian  Housing  Homeownership 
Program  (HOPE  1);  Notice 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretary  for 
Public  and  Indien  Houeing 

{Ooetwt  No.  M-«3-a63S:  FR-3501-N-01] 

Notice  of  Fund  Availability  for  HOPE 
for  Public  and  Indian  Housing 
Homeowmerahip  Program  (HOPE  1) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

action:  Notice  of  Fund  Availability  for 
FY  1993. 


UMI 


;  This  NOFA  annoiuices  the 
availability  of  $182,047,160  in  funds  for 
implementation  grants  for  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1).  The 
NOFA  contains  information  on  the 
location  for  obtaining  application 
packages;  the  time  and  place  for 
submitting  completed  applications;  the 
selection  process,  including  the  ranking 
criteria;  and  other  appropriate 
information  and  guidance.  The  NOFA.  is 
issued  under  the  Program  Guidelines 
published  on  January  14, 1992  (57  FR 
1522)  (24  CFR  subtitle  A,  appendix  A). 
Grants  awarded  under  the  NOFA  will  be 
governed  by  those  Guidelines,  and 
amendments  to  the  program  made  by 
the  Housing  and  Community 
Development  Act  of  1992,  which  are 
announced  in  the  NOFA.  It  is  critical 
that  applicants  for  HOPE  1 
implementation  grants  read  and  comply 
wiUi  the  requirements  of  the  Program 
Guidelines,  since  many  of  the 
requirements  of  the  HOPE  1  program  are 
not  repeated  in  this  NOFA,  and  failure 
to  follow  the  Guidelines  will  result  in 
applications  being  rejected  by  HUD. 
DATES:  Applications  for  implementation 
grants  under  HOPE  1  must  he  received 
in  the  appropriate  HUD  Field  Office  by 
4:30  p.m.  local  time  on  November  19, 
1993.  AppUc^ons  may  also  be  hand 
delivercNd  to  the  appropriate  HUD  Field 
Office  at  or  before  Uie  deadline. 
Applications  sent  by  facsimile  (FAX) 
will  not  be  accepted.  This  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applications  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
abut  by  any  unanticipated  or  delivery- 
related  pn^lems.  However,  no 
applications  may  be  submitted  prior  to 
30  calendar  days  before  the  deadline. 
Applications  submitted  more  than  30 


calendar  days  before  the  deadline  will 
be  returned  to  applicants. 
ADDRESSES:  An  original  and  two  copies 
of  the  completed  application  must  be 
submitted  to  the  HUD  Field  Office 
responsible  for  the  jurisdiction  in  which 
the  proposed  project  is  located.  The 
applications  stiould  be  addressed  to  the 
attention  of  the  Public  Housing  Division 
Director  or  the  Office  of  Indian 
Programs  Director.  A  list  of  HUD's  Field 
Offices  appears  at  the  end  of  this  NOFA. 
In  States  with  more  than  one  Field 
Office,  applicants  must  submit  their 
applications  to  the  correct  Field  Office. 
Applicants  are  advised  to  contact  their 
local  office  to  confirm  the  appropriate 
place  for  submission.  Failure  to  submit 
an  application  to  the  correct  Field  Office 
by  4:30  pm  on  the  due  date  will  result 
in  disqualification  of  the  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Van  Buskirk,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  room  4112,  451 
Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-4233.  To 

Erovide  service  for  person  ^a^o  are 
earing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY.  1-800- 
877-8339.  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toU-firee.) 

SUPPLEMENTARY  MFORMATION: 
Paperworli  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  under  the 
Paperwork  Reduction  Act  of  1980  by  the 
OfHce  of  Management  and  Budget 
(0MB),  and  have  been  assigned  0MB 
control  number  2577-0132. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  authorized  by  title  III  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C 
1437aaa),  which  was  added  by  section 
411  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625,  approved  November  28. 1990) 
(NAHA).  The  law  was  subsequently 
amended  by  the  Housing  ancf 
Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  (1992  Act).  The  amendments  are 
discussed  in  section  II  of  this  NOFA. 

$182,047,160  in  funds,  which  were 
appropriated  by  the  Departments  of 
Veterans  Afliairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriation  Acts  for  fiscal 
year  1992  (Pub.  L.  102-139,  approved 
October  28. 1991)  and  fiscal  year  1993 


(Pub.  L.  102-389.  approved  October  6. 
1092).  are  available  under  this  NOFA. 
Under  the  1092  Act.  Congress 
authorized  up  to  $40  million  but  not 
less  than  5  percent  of  the  combined 
appropriations  for  the  HOPE  1.2,  and  3 
programs  to  be  made  available  for 
activities  under  the  HOPE  for 
Youthbuild  program.  On  the  basis  of  the 
1992  Act  auUiorization,  the  Department 
has  allocated  $25  million  originally 
appropriated  for  fiscal  year  1993  to  fund 
HOPE  1  implementation  grants  to 
partially  fund  the  HOPE  for  Youthbuild 
prosram  in  fiscal  year  1993. 

Ine  1992  Act  authorized  up  to  $4.5 
million  to  be  made  available  for 
technical  assistance  to  potential 
applicants,  applicants,  and  recipients  of 
assistance  in  the  HOPE  1  program.  This 
amount  is  not  included  in  the  funding 
being  made  available  under  this  NOFA. 

B.  Type  of  Grant 

An  applicant  may  submit  an 
application  for  an  implementation  grant, 
in  accordance  with  Section  415  of  the 
Program  Guidelines  and  the  application 
package,  for  the  purpose  of  carrying  out 
a  homeownership  program.  Although 
there  is  no  cap  on  the  overall  amoimt  of 
an  implementation  grant,  there  are 
specific  cost  caps  on  eligible  activities, 
as  described  in  the  Program  Guidelines 
and  application  package.  (See  section  n 
of  this  NOFA  for  changes  to  the  program 
regarding  eligible  activities  and 
limitations  on  the  use  of  grant  funds.) 

Funds  for  planning  grants  (mini  or 
foil)  are  not  available  under  this  NOFA. 

C.  Matching  Requirements 

Implementation  grants  require  a  local 
match  of  not  less  than  25  percent  of  the 
grant  amount  (exclusive  of  fonding  for 
operating  costs)  &t>m  non-Federal 
sources.  Under  a  change  made  by  the 
1992  Act,  the  matching  requirement 
may  be  reduced  for  jurisdictions 
experiencing  fiscal  distress  or  severe 
fiscal  distress,  as  those  terms  are 
defined  in  this  NOFA.  In  addition,  the 
1992  Act  eliminates  the  need  to  match 
HOPE  1  grant  funds  that  are  to  be  used 
to  fund  a  replacement  housing  plan. 
Section  II  of  this  NOFA  contains  a 
discussion  of  these  changes. 

D.  Eligible  Applicants 

An  eligible  applicant  is  one  of  the 
following  entities  that  represents  the 
residents  of  the  eligible  property:  an 
RMC  (resident  management 
corporation);  an  incorporated  RC 
(resident  council):  a  cooperative 
association;  a  public  or  private 
nonprofit  organization;  a  public  body, 
including  an  agency  or  instrumentality 
thereof;  a  PHA  (public  housing  agency); 
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or  an  IHA  (Indian  housing  authority). 
The  Program  Guidelines  contain 
detailed  definitions  of  the  entities  that 
are  eligible  as  applicants. 

E.  Eligible  Property 

Eligible  property  \mder  the  HOPE  1 
program  is  a  public  or  Indian  housing 
development.  Section  181(g)(1)(A)  of  the 
1992  Act  removes  the  prohibition  on  the 
use  of  HOPE  1  grant  funds  for  a  PHA's 
scattered-site,  single-family  properties. 
In  addition,  section  181(g)(2)  of  the  1992 
Act  amends  the  definition  of  eligible 
property  in  the  HOPE  3  program  by 
excluding  scattered-site,  single-family 
public  or  Indian  housing.  Because  of 
these  amendments,  :he  scattered-site, 
single-family  public  and  Indian  housing 
units  that  were  formerly  only  eligible  to 
be  assisted  under  the  HOPE  3  program 
are  now  only  eligible  to  be  assisted 
under  the  HOPE  1  program.  In  addition, 
section  181(g)(1)(B)  prohibits  the  use  of 
implementation  grant  funds  to  pay  for 
operating  expenses  for  such  housing 
acquired  under  a  homeownership 
program.  Section  II  of  this  NOFA 
contains  a  discussion  of  these  changes. 

The  Department  is  also  amending  the 
definitions  of  public  housing 
development  and  Indian  housing 
development  for  greater  clarification. 
"Public  housing  development"  is  being 
revised  to  mean  "lower  income  housing 
and  all  necessary  appurtenances 
developed,  acquired,  or  assisted  by  a 
PHA  under  the  United  States  Housing 
Act  of  1937  (other  than  imder  section  8). 
A  project  encompasses  those  buildings 
identified  in  the  Annual  Contributions 
Contract  (ACC)  that  is  executed  between 
HUD  and  the  PHA."  Ukewise.  "Indian 
housing  development"  is  being  revised 
to  mean  "lower  income  housing  and  all 
necessary  appurtenances  developed, 
acquired,  or  assisted  by  an  IHA  under 
the  United  States  Housing  Act  of  1937 
(other  than  under  section  8).  A  project 
encompasses  those  buildings  identified 
in  the  Annual  Contributions  Contract 
(ACC)  that  is  executed  between  HUD 
and  the  IHA." 

n.  Amendments  to  HOPE  1  by  1992  Act 

The  following  changes  were  made  to 
the  HOPE  1  program  by  section  181  of 
the  1992  Act: 

A.  Matching  Funding 

1.  The  25  percent  matching 
requirement  will  be  reduced  by  50 
percent  for  a  homeownership  site 
within  a  jurisdiction  that  is  determined 
to  be  in  fiscal  distress,  and  by  100 
percent  for  a  homeownership  site 
within  a  jurisdiction  that  is  determined 
to  be  in  severe  fiscal  distress.  (See 
section  410  of  the  Guidelines  for 


matching  requirements  in  general.  This 
section  adds  a  new  provision  to  the 
matching  requirements  outlined  in 
section  410  of  the  Guidelines  by 
providing  for  a  match  reduction  under 
the  circumstances  set  forth  in  this 
NOFA.)  For  the  purpose  of  determining 
the  jurisdiction  to  which  the  match 
reduction  shall  apply,  the  Department 
shall  accept  participating  jurisdictions 
under  the  HOME  program  including 
jurisdictions  created  throu^  the 
formation  of  a  HOME  program 
consortium,  or  alternatively,  if  the 
proposed  homeownership  site  does  not 
lie  within  the  confines  of  a  participating 
jurisdiction  under  the  HOK&  program, 
the  lowest  level  of  a  unit  of  general  local 
government  for  which  Bureau  of  the 
Census  data  are  available  (e.g.,  a  city, 
county,  etc.).  If  an  application 
encompasses  more  than  one  proposed 
homeownership  site  and  the  sites  are  in 
multiple  jurisdictions,  the  applicant 
shall  designate  the  amount  of  HOPE  1 
funds  to  be  used  in  each  respective 
jurisdiction.  In  such  an  instance  the 
match  reduction  will  be  applied 
proportionately  based  upon  the  amount 
of  HOPE  1  £prant  funds  that  are  to  be 
used  in  the  jurisdiction  to  which  the 
match  reduction  applies.  Except  with 
respect  to  participating  jurisdictions 
under  the  HOME  program  for  which  the 
match  reduction  has  already  been 
determined,  applicants  must  provide 
data  verifying  any  match  reduction 
claimed  and  a  certification  that  it  is  in 
fiscal  distress  or  severe  fiscal  distress,  as 
appropriate,  and  attesting  to  the 
accuracy  of  the  data.  The  Secretary  may 
declare  a  100  percent  match  reduction 
for  areas  in  which  a  declaration  of  a 
disaster  pursuant  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  is  in  effect  for  any  part 
of  a  fiscal  year.  For  purposes  of  this 
program,  "fiscal  distress"  means  a 
jurisdiction  other  than  a  State  that  meets 
one  of  the  two  following  criteria,  and 
"severe  fiscal  distress"  means  a 
jurisdiction,  other  than  a  State,  that 
meets  both  of  the  following  criteria: 

(a)  Poverty  rate.  The  average  poverty 
rate  in  the  jurisdiction  for  the  calendar 
year  immediately  preceding  the  year  in 
which  its  fiscal  year  begins  was  equal  to 
or  greater  than  125  percent  of  the 
average  national  poverty  rate  during 
such  calendar  year  (as  determined 
according  to  information  of  the  Bureau 
of  the  Census). 

(b)  Per  capita  income.  The  average  per 
capita  income  in  the  jurisdiction  for  the 
calendar  year  immediately  preceding 
the  year  in  which  its  fiscal  year  begins 
was  less  than  75  percent  of  the  average 
national  per  capita  income  during  such 
calendar  year  (as  determined  according 


to  information  of  the  Bureau  of  the 
Census). 

The  application  kit  shall  contain  a 
listing  of  participating  jurisdictions 
under  the  HOME  program  which  have 
been  determined  to  be  eligible  for  a 
partial  or  full  match  reduction. 

2.  Any  implementation  grant  funding 
provided  a  recipient  to  be  used  for 
replacement  housing  is  excluded  fitim 
the  matching  requirement.  (See 
Guidehnes  sections  405{b)(ll)  and 
415(b)(8)  in  general.  This  section 
modifies  the  matching  requirements 
outlined  in  section  405(b)(ll)  and 
415(b)(8)  of  the  Guidelines.)  This 
reduction  of  the  match  requirement  is  in 
addition  to  the  existing  exclusion  from 
matching  requirements  for  HOPE  1  grant 
funds  used  to  pay  for  operating 
assistance.  (See  section  410  of  the 
Guidelines.) 

B.  Eligible  Property 

Scattered-site,  single  family  public 
and  Indian  housing  units  which  were 
formerly  eligible  property  only  under 
the  HOPE  3  program  are  now  eligible 
property  under  a  HOPE  1 
homeownership  program.  Thus,  the 
definition  of  "eligible  property" 
contained  in  section  n  of  the  Guidelines 
is  revised  to  mean  a  public  or  Indian 
housing  development.  Planning  grantees 
funded  under  the  HOPE  3  program  that 
were  planning  to  sell  scattered  site 
single  family  public  or  Indian  housing 
under  the  HOPE  3  program  are  eligible 
to  apply  for  implementation  grant 
funding  pursuant  to  this  NOFA  and  the 
requirements  of  the  HOPE  1  program. 
Public  and  Indian  housing  is  no  longer 
eligible  property  under  the  HOPE  3 
program,  and  anyone  planning  to  sell 
public  or  Indian  housing  by  means  of  a 
HOPE  grant  must  use  the  HOPE  1 
program. 

C.  Eligible  Activities 

1.  Implementation  grants  may  not  be 
used  to  fund  operating  expenses  for 
scattered-site  public  housing  acquired 
under  a  homeownership  program.  (This 
section  modifies  the  eligible  activities 
outlined  in  Section  405(b)(9)  of  the 
Guidelines.)  For  the  purpose  of 
determining  the  units  which  are  not 
eligible  to  receive  operating  assistance, 
scattered-site  is  defined  as  public  or 
Indian  housing  properties  that  are  not 
contiguous  to  otner  public  or  Indian 
housing  properties. 

2.  Section  1012(h)  of  the  1992  Act 
added  abatement  of  lead-based  paint 
hazards,  as  required  by  section  302(a)  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4822),  as  an 
eligible  activity  for  funding  by  an 
implementation  grant.  (This  section 
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adds  to  the  eligible  activities  outlined  in 
Section  405(b)  of  the  Guidelines.) 

D.  Selection  Criteria 

Tlie  statutory  criterion  that  measures 
the  extent  to  wfudi  a  suCBcient  supply 
of  affndable  rental  housing  exists  in  the 
locality  (section  303(e)(8)  of  the  1937 
Act)  was  amended  by  section  181(c)  of 
the  1992  Act  to  remove  the  requirement 
that  the  housing  be  "of  the  type  assisted 
under  this  title"  {i.e..  public  or  Indian 
housing),  as  well  as  to  remove  the 
reference  to  "appreciably  reducing  the 
supply  of  rented  nousing.  Therefore,  the 
Department  has  eliminated  the  selection 
criterion  under  which  points  were 
deducted  for  applications  that  woiild 
appreciably  reduce  the  public  or  Indian 
housing  stock  in  a  locality  under  the 
furisdiction  of  the  PHA  for  the  eligible 
property.  The  requirement  that  the 
proposed  homeownership  plan  not 
result  in  reducins  the  supply  of 
affordable  rental  housing  has  been 
restored  as  a  threshold  requirement,  as 
it  was  in  the  original  program 
Guidelines  published  on  February  4, 
1991.  See  section  IV.F.  of  this  NOFA. 
(This  section  deletes  the  selection 
criterion  found  in  section  425(a)(9)  of 
the  Guidelines.) 

m.  Cartificatian  ofrrnisktwcy  with  the 
I  HonsiBg  Afibniability 


Applicants  (with  certain  exceptions 
for  programs  operated  on  reservations  of 
an  bidian  tribe  or  in  the  Insular  Areas) 
must  submit  a  certification  of 
consistency  with  their  approved  State  or 
local  government's  Comprehensive 
Housing  AffbrdabiUty  Strategy  (CHAS) 
or  abbr^ated  bousing  strategy  from  the 
public  official  responsible  for 
submitting  the  CHAS,  or  his  or  her 
authorized  representative.  The  CHAS  is 
8  "master  plan"  that  each  State  or  local 
government  submits  to  HUD  to  explain 
its  housing  needs,  what  HUD  funding  it 
will  be  seeking,  what  it  intends  to  do 
with  the  funding,  and  what  funding  by 
other  applicants  it  will  support.  A  State 
or  local  government  should  have  held  at 
least  one  public  hearing  during  its 
CHAS  development  process.  For  further 

information  concerning  the  CHAS 

certification  of  consistency,  see  24  CFR 
91.80.  The  CHAS  requirements  are  more 
fully  explained  as  follows: 

Applicants  that  are  jurisdictions 
(States  or  units  of  general  local 
government).  The  applicant  must  have  a 
HUD-approved  CHAS  for  FY  1994  and 
must  submit  a  certification  that  the 
proposed  activities  are  consistent  with 
the  HUD-approved  CHAS  for  FY  1994. 

Applicants  that  are  not  jurisdictions. 
The  applicant  must  submit  a 


certification  by  the  jurisdiction  or 
jurisdictions  fai  wdiich  the  proposed 
program  will  be  located  that  the 
applicant's  proposed  activities  are 
consistent  with  the  jurisdiction's  HUD- 
approved  CHAS.  A  required 
certification  must  be  made  by  the  unit 
of  general  local  government  if  it  is 
required  to  have,  or  has,  a  complete    * 
CHAS.  or  if  it  is  authorized  to  use  an 
abbreviated  CHAS  and  is  applying  for 
the  same  program  under  this  NOFA 
(and  therefore  has,  or  Mdll  have,  an 
abbreviated  CHAS  for  fiscal  year  1993 
for  that  program).  Otherwise,  the 
certification  may  be  made  by  the  State, 
or  if  the  program  will  be  located  in  part 
in  a  iinit  of  general  local  government 
authorized  to  use  an  abbreviated  CHAS. 
by  the  unit  of  general  local  government 
if  it  is  willing  to  prepare  such  a  CHAS. 

Certain  entities  (Indian  tribes,  and  the 
Insular  Areas  of  Guam,  the  Virgin 
Islands,  American  Samoa  and  the 
Northern  Mariana  Islands)  are  not 
required  to  have  a  CHAS.  An 
application  for  a  program  that  will  be 
located  on  a  reservation  of  an  Indian 
tribe  or  in  the  Insular  Areas  does  not 
require  a  certification  of  consistency. 
However,  where  an  Indian  tribe  or  IHA 
is  the  applicant  for  a  program  that  Mrill 
not  be  located  on  a  reservation,  the 
requirement  for  a  certification  by  the 
jurisdiction  or  jurisdictions  in  which 
the  program  will  be  located  under  the 
preceding  paragraph  applies. 

All  applicants.  All  CHAS 
certifications  must  be  made  by  the 
public  official  responsible  for 
submitting  the  CHAS  to  HUD.  or  his  or 
her  authorized  representative.  All  CHAS 
certifications  must  be  submitted  as  part 
of  the  application  by  the  application 
submission  deadline  set  forth  in  the 
NOFA.  except  as  specifically  provided 
below.  The  two  alternative  procedures 
for  providing  CHAS  certification  are  as 
follows: 

1.  Because  the  deadline  for  the 
submission  of  HOPE  1  implementation 
grant  applications  falls  after  the  start  of 
the  FY  94  fiscal  year,  the  applicant  may 
submit  a  certification  of  consistency 
with  the  jurisdiction's  FY  93  CHAS, 
provided  that  the  jurisdiction  has  not 
yet  submitted  to  HUD  its  FY  94  CHAS; 
or 

2.  The  applicant  may  obtain  a 
certification  of  consistency  with  the  FY 
94  CHAS  from  the  jurisdiction  if  the 
jurisdiction  in  which  the  proposed 
program  is  to  be  located  has  already 
submitted  to  HUD  a  CHAS  for  FY  94, 
but  the  CHAS  has  not  yet  been 
approved.  In  such  case,  the  application 
submission  deadline  will  not  be  applied 
to  the  certification  of  consistency. 
Instead,  the  appUcation  must  mcluda  a 


written  statement  from  an  authorized 
public  official  for  the  CHAS  that  the 
jurisdiction  has  submitted  a  CHAS  for 
FY  1994  for  HUD  approval  and  that  the 
proposed  activities  in  the  application 
are  consistent  with  it.  If  HUD  approves 
the  CHAS,  the  required  certification  of 
consistency  with  a  HUD-approved 
CHAS  for  FY  1994  must  be  submitted  as 
soon  as  possible  thereafter,  but  not  later 
than  execution  of  the  grant  agreement. 
The  grant  agreement  will  not  be 
executed  unless  the  CHAS  is  approved 
and  the  required  certification  is  made. 
3.  Failure  to  submit  a  CHAS  by  the 
application  submission  deadline  is  not 
a  correctable  deficiency  during 
application  screening. 

IV.  Implementation  Grant  ^plications 

A.  Application  ProcesB 

Application  packages  for 
implementation  grants,  including 
instructions  for  preparing  applications, 
and  information  regarding  application 
training  workshops,  are  available  from 
the  appropriate  HUD  Field  Office  or  the 
Office  of  Indian  Programs  (see  the  list  of 
HUD  Offices  at  the  end  of  Uiis  NOFA) 
or  by  calling  HUD's  Resident  Initiatives 
Clearinghouse  at  1-800-955-2232. 
Additional  information  regarding  the 
submission  of  applications  is  included 
in  the  package. 

Only  timely  applications  received  in 
the  appropriate  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  By  the  deadline  at 
the  appn^riate  HUD  Field  Office  or,  in 
the  case  of  IHAs,  in  the  appropriate 
HUD  Office  of  Indian  Prc^ams.  with 
jiirisdiction  over  the  applicant. 
Attention:  Public  Housing  Division 
Director  or  Office  of  Indian  Programs 
Director.  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-related 
problems. 

Applications  submitted  by  facsimile 
(FAX)  will  not  be  accepted. 

B.  Application  Submission 
Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Applicants  are 
advised  that  they  must  consuh  the 
program  Guidelines  in  ordn^to  pmpue 
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an  application.  Many  of  the 
requirements  of  the  HOPE  1  program  are 
not  repeated  in  this  NOFA,  such  as 
certifications,  eligible  activities,  and 
cost  limitations.  Failure  to  follow  the 
Guidelines  will  result  in  applications 
being  rejected  by  HUD.  Alt  potential 
applicants  are  urged  to  contact  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  an  application  and 
for  the  time  and  place  of  any  woricshops 
and/or  training  sessions  to  be  held 
within  the  Field  Office's  jurisdiction. 
Recipients  of  Fiscal  Year  1992  Planning 
Grants  are  not  required  to  complete  all 
the  activities  of  their  planning  grant  to 
be  eligible  to  apply  for  an 
implementation  grant  provided  that 
they  comply  with  all  of  the 
requirements  that  apply  to 
Implementation  grant  applicants. 

The  Department  is  adding  a  new 
exhibit  to  the  application  kit  that  will . 
have  to  be  submitted  by  any  applicants 
that  do  not  include  as  either  the  lead  or 
a  co-applicant  the  PHA  or  IHA  that 
operates  the  public  or  Indian  housing 
units  to  be  sold  under  the  proposed 
HOPE  implementation  program.  The 
exhibit  requires  the  applicant  to  obtain 
the  PHA's  or  IHA's  agreement  to  the 
proposed  HOPE  implementation 
program.  The  exhibit  must  be  signed  by 
either  the  executive  director  or  other 
authorized  representative  of  the  PHA  or 
MA. 

C.  Multiple  Applications  for  Site 

If  a  resident  organization  provides  a 
resolution  in  support  of  more  than  one 
application  for  a  proposed 
homeownership  site,  all  such 
resolutions  will  be  disregarded;  and,  if 
the  resolution  is  required  for  an 
application,  the  disregarded  resolution 
will  be  noted  as  a  deficiency.  In  such 
case,  the  applicant  must  submit  during 
the  cure  period  a  certification  firom  the 
resident  organization  indicating  that  it 
supports  the  applicant  and  specifically 
rescinds  its  support  of  the  otner 
applicant.  Where  both  an  RMC  and  an 
incorporated  RC  submit  applications  for 
the  same  proposed  homeownership  site, 
HUD  shall  consider  only  the  application 
of  the  RMC 

If  there  is  no  incorporated  RMC  for 
the  proposed  homeownership  site,  HUD 
shall  award  funding  only  to  the  highest 
scoring  applicant.  If  the  two 
applications  receive  the  same  score,  the 
application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efficiency  shall  be  selected. 

If  a  planning  grant  was  awarded 
under  a  Fiscal  Year  1992  NOFA  to  an 
applicant  for  a  proposed 


homeownership  site  and  a  different 
application  applies  for  another  HOPE  1 
grant  for  the  same  proposed 
homeownership  site,  HUD  shall 
consider  the  later  applicant's 
application  only  if  HUD  concludes  that 
adequate  justification  has  been  provided 
to  establish  that  funding  a  second  grant 
for  the  same  proposed  homeownership 
site  will  not  result  in  duplication,  the 
exceeding  of  cost  caps,  or  the  inefficient 
utilization  of  grant  funds.  For  example, 
HUD  may  consider  as  adequate 
justification  a  certification  provided  by 
the  HOPE  1  planning  grant  recipient,  on 
behalf  of  the  implementation  grant 
applicant,  indicating  that  it  will  provide 
to  the  applicant  the  work  product 
resulting  from  its  HOPE  1  planning 
grant  (e.g..  fiaasibility  studies, 
preliminary  architectural  and 
engineering  work,  or  other  activities). 

D.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
1  I^ogram  consists  of  a  screening,  a 
threshold  review,  and  then,  for  those 
applications  meeting  all  threshold 
requirements,  rating  and  ranking  imder 
nine  substantive  selection  criteria.  HUD 
staff  will  review  for  compliance  with 
threshold  requirements,  rate  and  rank 
the  applications.  Review  sites  will  be 
determined  based  on  the  distribution  of 
submitted  applications.  HUD 
headquarters  will  make  selections  based 
on  the  scores  and  procedures  ouUined 
in  this  NOFA. 

E.  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies 
in  its  application.  However,  the 
applicant  may  not  substantially  revise 
the  application,  such  as  by  substituting 
another  proposed  homeownership  site 
or  applicant  or  changing  other 
fundamental  features  of  the  pn^^ram. 

2.  The  notification  shall  require  an 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  4:30  p.m.  local  time  on  the 
14th  calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  are  not  complete,  are  internally 


inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

F.  Threshold  Review 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  after  the  screening 
process  to  determine  if  it  meets  certain 
threshold  criteria,  which  are  described 
in  section  420  of  the  program 
guidelines.  In  addition  to  the  threshold 
criteria  described  in  section  420, 
applications  will  also  be  reviewed  for 
compliance  with  the  following  criterion 
(see  discussion  in  section  n.D.  of  this 
NOFA): 

The  proposed  program  may  not  result 
in  reducing  in  the  locality  the  number 
of  affordable  rental  housing  imits  that 
would  be  available  to  residents 
currently  residing  in  the  property  or  to 
families  who  would  be  eligible  to  reside 
in  the  property.  Any  application  that 
HUD  determines  contains  a  feasible 
replacement  housing  plan,  as  described 
in  section  415(b)(8)  of  the  guidelines, 
meets  this  threshold  criterion. 

G.  Selection  Criteria 

1.  Selection  criteria.  All  applications 
that  pass  the  threshold  review  will  be 
rated  and  ranked  imder  the  following 
nine  substantive  selection  criteria,  the 
first  eight  of  which  are  described  more 
fully  in  section  425  of  the  guidelines: 

(a)  Capability  (up  to  30  points).  The 
ability  of  the  applicant  to  develop  and 
carry  out  the  projMsed  homeownership 
program,  taking  into  account  the  quality 
of  any  related  ongoing  program  of  the 
applicant. 

(b)  Local  Support  (up  to  S  points).  The 
extent  to  whicn  funds  for  activities  that 
do  not  qualify  as  eligible  activities  will 
be  provided  in  support  of  the 
homeownership  program. 

(c)  Resident  and  Homebuyer  Interest 
and  Marketability  (up  to  10  points).  The 
extent  of  resident  and  homebuyer 
interest  in,  and  marketability  of,  the 
development  of  a  homeownership 
program  for  the  proposed 
homeownership  site. 

(d)  Quality  and  Feasibility  of  Program 
(up  to  25  points).  The  quality  and 
feasibility  of  the  proposed 
homeownership  program,  including  the 
viability  of  the  economic  self- 
sufficiency  plan. 

(e)  Relationship  to  CHAS  (up  to  5 
points).  Whether  the  approved  CHAS 
for  the  jurisdiction  vrithin  which  the 
proposed  homeownership  site  is  located 
includes  homeownership  as  one  of  the 
general  priorities  identified  pursuant  to 
section  105(b)(7)  of  NAHA.  (This 
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criterion  shall  not  be  used  to  rate  an 
application  for  a  homeoiwnership 
program  to  be  carried  out  on  an  Indian 
reservations  or  in  the  Insular  Areas.) 
(0  Efficient  Use  ofGmnt  (up  to  10 
points).  The  extent  to  which  tne 

{)roposed  program  will  result  in  the 
owest  total  cost  per  unit  in  comparison 
to  other  applications  based  on  the 
number  of  units  to  be  covered  by  the 
homeownership  program  prior  to  any 
rehabilitation  taking  place  under  the 
proposed  homeownership  program. 
(^  Suitability  of  the  Property  (up  to  10 

Eoints).  The  suitability  of  the  proposed 
omeownership  site  for 
homeownership. 

(h)  Minority  Business  Enterprise/ 
Women's  Business  Enterprise  Goals  (up 
to  5  points).  The  extent  to  which  the 
applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses,  especially 
resident-owned  businesses. 

2.  Bonus  Points  for  Previously  Funded 
Planning  Grant.  HUD  will  award  up  to 
5  bonus  points  to  applications  from 
recipients  of  previously  funded 
planning  grants,  based  on  the  extent  to 
which  the  applicant  is  successfully 
completing  a  planning  grant  measured 
by  the  degree  to  which  it  is  adhering  to 
its  proposed  schedule  and  is  complying 
with  program  requirements. 

H.  Banking  and  Selection 

1.  Environmental  Beview.  HUD  shall 
conduct  an  environmental  review  of  the 
applications  to  assess  the  environmental 
eTOCts  of  each  application,  as  described 
in  Section  425(b)  of  the  Guidelines. 

2.  Banking  and  Selection  to  Assure 
National  Gwgraphic  Diversity.  After 
assigning  points  under  the  selection 
criteria,  HUD  shall  rank  the 
implementation  grant  applications. 
HUD  shall  examine  the  ranking  and, 
where  it  determines  that  applications 
filling  below  a  certain  point  t(^  are 
not  suitable  or  not  feasible  for 
homeownership.  it  may  establish  a 
minimum  nunwer  of  points  fior 
spplications  to  qualify  to  be  selected  for 
funding.  HUD  shall  then  select  the 
bluest  ranking  application  from  each  of 
the  10  HUD  Regions.  If  none  of  the  10 
applications  involves  an  Indian  housing 
development  and  sufficient  funds  are 
available,  the  highest  ranking 
application  involving  an  Indian  housing 
development  shall  also  be  approved. 

HUD  shall  then  select  the  next  highest 
ranking  remaining  applications,  without 

Trd  to  their  location, 
two  or  more  applications  have  the 
same  ntmiber  of  points  and  there  are 
insufficient  funds  to  approve  both  or  all 
applications,  the  appli(^on  submitted 
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by  an  RMC  shall  be  selected.  If  there  is 
still  a  tie.  the  application  with  the  most 
points  for  capaoility  shall  be  selected.  If 
there  is  still  a  tie,  the  application  with 
the  most  points  for  efficiency  shall  be 
selected. 

When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  if  it  is  feasible  to 
fund  part  of  the  application,  with  the 
remainder  to  be  funded  "off  the  top" 
from  possible  fut\u«  funding  rounds.  If 
so,  that  application  shall  be  funded.  If 
not,  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amoimts  shall  be  used  in 
accordance  with  paragraph  6  of  section 
IVofthisNOFA. 

Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errora 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  tne 
application  from  any  unused  amounts 
or  "off  the  top"  from  amounts  available 
for  implementation  grants  in  the  next 
funding  round. 

3.  Bedudion  in  Bequested  Grant 
Amounts.  HUD  shall  approve  an 
application  for  an  amoimt  lower  than 
the  amoimt  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both)  if  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  uimecessary  or  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

4.  Notification  of  Approval  or 
Disapproval.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application. 
HUD  shall  notify  the  selected  appUcants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amoimt  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amount 

5.  Conditional  Approval  of  Section  8 
Applications.  HUD  may  approve  the 
HOPE  grant  application  with  a 
statement  that  the  application  for  the 
section  8  certificate  or  housing  voucher 
assistance  (or  both)  is  conditionally 
approved,  subject  to  the  availability  of 
appropriations  in  subsequent  fiscal 
years.  This  will  permit  HUD  to  use 
section  8  authority  for  other  purposes 
until  it  is  needed  for  the  HOPE  1 
program  for  nonpurchasing  residents  or 
for  replacement  housing. 


6.  Insufpdent  Approvable 
Applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications. 
HUD  may  publish  a  NOFA  inviting 
implementation  grant  applications,  or 
invite  applicants  who  submitted 
applications  that  could  not  be  funded  to 
submit  amended  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation.  Any 
remaining  amounts  shall  be  added  to 
amounts  available  for  subsequent 
funding  rounds. 

V.  Program  Administration 

Payments  to  recipients  under  the 
HOPE  1  programs  will  be  made  utilizing 
the  Line  of  Credit  Control  System 
(LOOCS)A^oice  Response  System  (VRS) 
payment  method.  Grant  procedures  for 
the  HOPE  1  program  are  covered  in  the 
Resident  Initiatives  Grants  Management 
Handbook,  7490.01. 

VI.  Other  Matters 

A.  Paperwork  Bedudion  Ad 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3540(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)),  and  assigned  OMB  control 
number  2577-0132. 

B.  Environmental  Impad 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  avaialble  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Cleric  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

C  Federalism  Executive  Order 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  that  the  provisions 
in  this  NOFA  are  dosely  based  on 
statutory  requirements  and  impose  no 
significant  additional  burdens  on  States 
or  other  public  bodies.  This  NOFA  does 
not  affect  the  relationship  between  the 
Federal  Government  and  the  States  and 
other  public  bodies  or  the  distribution 
of  power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 
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D.  Family  Executive  Order 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Familv.  has  also 
determined  that  some  of  the  policies  in 
this  NOFA  will  have  a  potential 
significant  impact  on  the  formation, 
maintoiance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  fiunily  is  beneficial,  no  further 
review  is  necessary. 

E.  Section  102  of  the  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  ^ich  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  vnll  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  ¥dll  be  made  available  in 
accordance  with  the  Freedom  of 
faifbrmation  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
publish  a  Federal  Register  notice  of  all 
recipients  awarded  assistance  under  this 
NOFA.  (See  24  CFR  12.14(a)  and 
12.16(b),  and  the  Notice  published  in 
the  Federal  Ragieter  on  ^uary  16. 
1992  (57  FR 1942).  for  hirthw 
information  on  these  documentaticxis 
and  public  acoesa  lequirements.) 


F.  Section  103  of  the  HUD  Reform  Act 

Section  103  of  the  Reform  Act 
proscribes  the  communicaticm  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulations  implementing  section  103 
are  at  24  C7R  part  4.  In  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  fiom  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
coDceming  funding  decisions,  at  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
shoiUd  confine  their  inquiries  to  the 
subject  anas  perraittad  by  24  CFR  part 


4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
at  the  addreas  or  telephone  number  in 
the  following  paragraph. 

G.  Section  112  of  the  HUD  Reftmn  Act 

Section  112  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Reform  Act)  added  a  new  section  13  to 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531). 
Section  13  contains  two  provisions 
concerning  efforts  to  influence  HUD's 
decisions  «rith  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  n^o 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  at  24  CFR  part  86. 
Appendix  A  of  the  rule  contains 
examples  of  activities  covered  by  the 
rule.  Any  questions  concerning  the  rule 
should  bis  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410;  (202)  708-3815  TDDA^oice. 
(This  is  not  a  toll-free  numbtf.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

H.  Prohibition  Agpinst  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriati(»is 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (Byrd  Amendment)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  ^nts,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  executive  or  legislative 
branches  of  the  Federal  government  in 
connection  wdth  a  specific  contract, 
grant,  or  loan.  The  prohibiticm  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  appUcants.  recipients, 
and  suuecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  haw  or  will  be  spent  on 


lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IHAs) 
estabUshed  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  their  sovereign  power 
are  excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
coverage. 

Dated:  July  26. 1M3. 

Joe^h  Skoldiaw. 

AsusUutt  Secretary  for  Public  and  Indian 
Housing. 

HUDFUdOOoaa 

AloiMjnia 
Binningham  Office,  B«acon  Ridge  Tower, 
600  Beacon  Pkwy.  West,  Suite  300, 
Binningham.  AL  35209;  (205)  731-1617, 
rn»)  (205)  731-1617 
Ahska 
Anchorage  Office,  Federal  Bldg.,  222  W. 
8th  Ave.,  •64,  Anchorage,  AK  99513; 
(907)  271-4170,  (TDD)  (907)  271-4328 
Arixona 
Phoenix  OfRca,  400  N.  5th  St.,  Suite  1600. 
2  Arizona  Center,  Phoenix,  AZ  85004; 
(602)  379-4434,  (TDD)  (602}  379-4461 
Arkansas 
Little  Rock  Office,  Labyette  Bidg.,  Suite 
200.  523  Louisiana,  Little  Rock,  AR 
72201;  (501)  324-5931.  {JDD)  (501)  324- 
5405 
California 
Los  Angeles  Office,  1615  W.  Olympic 
Blvd.,  Los  Angeles,  CA  90015;  (213)  251- 
7122.  (TDD)  (213)  251-7038 
San  Francisco  Regional  Office.  450  Golden 
Gate  Ave.,  P.O.  Box  36003,  Saa 
Francisco,  CA  94102;  (415)  556-4752, 
(TDD)  (415)  556-6357 
Sacramento  Office,  777 12th  SL,  Suit*  200, 
Sacramento.  CA  95814;  (916)  551-1351. 
(TW))  (916)  551-5971 
Colorado 
Denver  Regional  Office.  Exec  Tower  Bldg., 
1405  Curtis  St..  Oanver.  00  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Connecticut 
Hartford  Office,  330  Main  Street.  First 
Floor,  Hartford.  CT  06106;  (203)  240- 
4523,  (TDD)  (203)  240-1522 
Delaware 
Philadelphia  Regional  Office,  Liberty  Sq. 
Bldg.,  105  S.  7th  St.  Philadelphia.  PA 
19106-3392;  (215)  597-2560,  (TDD) 
(215) 597-5564 
District  of  Columbia 
Washington,  DC  Office,  820  First  St.,  NE, 
Washington,  DC  20002;  (202)  275-9206. 
(TDD)  (202)  275-0967 
Florida 
Jacksonville  Office,  325  W.  Adams  St., 
Jacksonville,  FL  32202;  (904)  791-2626. 
(TDD)  (904)  791-1241 
Georgia 
Atlanta  Regional  Office,  Richard  B.  Russell 
Fed.  Bldg.,  75  Spring  St.,  SW,  Atlanta, 
GA  30303;  (404)  331-5136,  (TDD)  (404) 
730-2654 
Hawaii 
Honolulu  Office,  7  Waterfront  Plaza,  Suite 
500. 500  Ala  Moaaa  Blvd.,  Honoluhi,  HI 
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96«13-«918:  (806)  S41-1327.  (TDD) 
(808)  551-1358  j 

Idaho  ' 

Portland  Office.  520  SW  8th  Ave., 
Portkiul.  OR  97204:  (503)  326-2561, 
(TDD)  (503)  326-3656 
niinoit 
Otioigo  Regional  Office,  77  W.  Jackson 
Bhrd,  26th  Floor,  Chicago.  IL  60604- 
3507:  (312)  353-6680,  (TDD)  (312)  353- 
7143 
Indiana 
Indianapolis  Office,  151  N.  Delawrare  St, 
Indianapolis,  IN  46204;  (317)  226-6303 
Iowa 
Das  Moines  Office,  Fed.  Bldg..  210  Walnut 
St,  Room  239.  Des  Mtdnas,  lA  50306; 
(515)  284-4512,  (TDD)  (515)  284-4706 
Kansas 
Kansas  Qty  Regional  Office,  Gata%iray 
Tonven  2, 400  State  Ave..  Kansas  Qty. 
KS  66101;  (913)  236-2162.  (TDD)  (913) 
236-3972  j 

Kentucky  I 

Louisville  OfTice,  P.O.  Box  1044. 601  W. 
Broadway,  Louisville,  KY  40201;  (502) 
582-5251,  (TDD)  (502)  582-5139 
Louisiana 
New  Orleens  Office,  Fisk  Fed.  Bldg.,  1661 
Canal  St.,  New  Orleans.  LA  70112;  (504) 
589-7200 
Maine 
Manchester  Office,  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St,  Manchester,  NH 
03101;  (603)  666-7681,  (TDD)  (603)  666- 
7518 
hknyland 
Baltimore  Office,  Equitable  Bldg,,  3rd 
Floor,  10  N.  Calvert  St,  Baltimore,  MO 
21202;  (301)  962-3047.  (TDD)  (301)  962- 
0106 
Mossodiusetts 
Boston  Regional  Office.  Thcmias  P.  074eill, 
Jr.,  Fed.  Bldg.,  10  Causevray  St,  Room 
375,  Boston,  MA  02222;  (617)  565-5234. 
(TDD)  (617)  565-5453 
Michigan 
Detroit  Office,  Patrick  V.  McNamaia  Fed. 
Bldg.,  477  Michigan  Ave..  Detroit,  MI 
48226;  (313)  226-7900 
Grand  Rapids  Office,  2922  Fuller  Ave.,  NE, 
Grand  Rapids.  MI  49505;  (616)  456-2100 
Minnesota 
Minneapolis-St  Paul  Office,  220  2nd  St., 
South,  Minneapolis.  MN  55401;  (612) 
370-3000,  (TDD)  (612)  370-3186 
Mississippi 
Jackson  Office,  Dr.  A.R  McCoy  Fed.  Bldg., 
100  W.  Capitol  St,  Room  910,  Jackson, 
MS  39269;  (601)  965-4702,  (TDD)  (601) 
965-4171 
Missouri 
(Eastern)— St.  Louis  Office,  1222  Spruce 
St,  St.  Louis,  MO  63103;  (314)  539- 
6560,  (TDD)  (314)  539-6331 
(Western)— Kansas  Qty  Regional  Office. 
Gateway  Towers  2, 400  State  Ave., 
Kansas  Qty.  KS  66101;  (913)  236-2162. 
(TDD)  (913)  236-3972 
Montana 
Denver  Regional  Office,  Exec  Tower  Bldg.. 
1405  Curtis  St.  Denver,  CO  80202;  (303) 
844-4513.  (TDD)  (303)  844-6158 
Srimiska 


Omaha  Office,  Braiker/Brandeis  Bldg.,  210 

S.  16th  St.  Omaha.  NE  68102;  (402)  221- 

3703.  (TDD)  (402)  221-3703 
Nevada 
(Las  Vegas.  Clark  Cnty.)  Phoenix  Office. 

400  N.  5th  St.,  Suite  1600, 2  Arinma 

Center,  nwenix,  AZ  85004;  (602)  379- 

4434,  (TDD)  (602)  379-4461 
(Remainder  of  state)  San  Francisco 

Regional  Office,  450  Golden  Gate  Ave., 

P.O.  Box  36003,  San  Francisco,  CA 

94102;  (415)  556-4752.  (TDD)  (415)  556- 

8357 
Sew  Hampshire 
Manchester  Office,  Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St.  Manchester,  NH 

03101;  (603)666-7681.  (TDD)  (603)  666- 

7518 
New  Jersey 
Newrark  Office.  Military  Park  Bldg..  60  Ptrii 

PI..  Newark.  NJ  07102;  (201)  877-1662. 

(TDD)  (201)  877-6649 
New  Mexico 
Albuquerque  Office,  625  'H^mian  St,  NE. 

Albuquerque,  NM  87110;  (505)  262-6463 
NewYoric 
(Upstate)— Buffolo  Office,  Lafayette  Ct. 

465  Main  St,  Buffalo,  NY  14203;  (716) 

846-5755,  (TDD)  (716)  846-5787 
(Downistate)— New  York  Regional  Office, 

26  Federal  Piaza.  New  York.  NY  10278; 

(212)  264-6500,  (TDD)  (212)  264-0927 
North  Carolina 
Greensboro  Office,  415  N.  Edgeworth  St. 

Greensboro.  NC  27401;  (919)  333-5361. 

(TDD)  (919)  333-5518 
North  Dakota 
Denver  Regional  Office,  Exec  Tower  Bldg.. 

1405  Curtis  St.  Denver,  CO  80202;  (303) 

844-4513,  (TDD)  (303)  844-6158 
Ohio 
Cincinnati  Office.  Fed.  Office  Bldg.,  room 

9002. 550  Main  Street.  Cincinnati.  OH 

45202;  (513)  684-2884,  (TDD)  (513)  684- 

6180 
Cleveland  Office,  One  Playhouse  Sq.,  1375 

Euclid  Ave.,  room  420,  Cleveland,  OH 

44114;  (216)  522-4058 
Cohuibus  Office,  200  N.  High  St. 

Columbus,  OH  43215;  (614)  469-5737 
Oklahoma 
Oklahoma  Qty  Office,  Murrah  Fed.  Bldg.. 

200  NW  5th  St,  Oklahoma  Qty,  OK 

73102;  (405)  231-4181.  (TDD)  (405)  231- 

4181 
Oregon 
Portland  Office,  520  SW  6th  Ave.. 

Portland,  OR  97204;  (503)  326-2561. 

(TDD)  (503)  326-3656 
Penns]^vania 
(Western)— Pittsburgh  Office,  412  Old  Post 

Office  and  Courthouse  Bldg.,  700  Grant 

St,  Pittsburgh.  PA  15219;  (412)  644- 

6428,  (TDD)  (412)  644-5747 
(Eastern)— Phildelphia  Regional  Office. 

Uberty  Sq.  Bldg.,  105  S.  7th  St. 

Philadelphia.  PA  19106;  (215)  597-2560. 

(TDD)  (215)  597-5564 
Puerto  Rico 
Caribbean  Office,  159  Carlos  Chardon  Ave.. 

San  Juan,  PR  00918;  (809)  766-6121 
Bhode  Island 
Providence  Office,  330  John  O.  Pastore 

Fed.  Bldg.,  ft  U.S.  Post  OfBce— Kennedy 

Plaza.  Providence,  RI 02903;  (401)  526- 

5351.  (TDD)  (401)  528-5364 
South  Cartdina 


Columbia  Office,  Stnm  Thurmond  Fed. 

Bldg..  1835  Aaaembly  St.  Columbia.  SC 

29201;  (803)  765-6592 
South  Dakota 
Dmver  RegJonal  Office.  Exec  Tower  Bldg., 

1405  Curtis  St.  Denver.  CO  80202;  (303) 

844-4513.  (TDD)  (303)  844-6158 

79A/I0S009 

KnoxviUe  OfBce.  710  Locust  St..  Third 
Floor,  Kooxvill*.  TN  37902;  (615)  549- 
9384.  (TDD)  (615)  549-9372 

Nashville  OfBce.  251  Cumberland  Bend 
Dr..  Suite  200.  Nashville.  TN  37228: 
(615)  736-5213.  (TDD)  (615)  736-2886 
TexoM 

Fort  Worth  Regional  OfBce,  1600 
Throckmorton.  P.O.  Box  2905.  Fort 
Worth  TX:  76113;  (817)  885-5401.  (TDD) 
(817)  728-5447 

Houston  Office.  Norfolk  Tower,  2211 
Norfolk.  Suite  200.  Houston.  TX  77098; 
(713)653-3274 

San  Antonio  Office.  Washington  Sq.,  800 
Dolorosa,  San  Antonio,  TX  78207;  (512) 
229-6800,  (TDD)  (512)  229-6885 
Utah 

Denver  Regional  Office,  Exec  Tower  Bldg., 
1405  Curtis  St,  Denver,  CO  80202;  (303) 
844-4513,  (TDD)  (303)  844-6158 
Vennont 

Manchester  Office.  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St.  Manchester.  NH 
03101;  (603)  666-7681.  (TDD)  (603)  666- 
7518 
Virginia 

Richmcad  Office.  Fed.  Bldg.,  400  N.  8th 
St.  P.O.  Box  10170.  Richmond.  VA 
23240;  (804)  771-2721.  (TDD)  (804)  771- 
2820 
Washinffon 

Seattle  Regional  Office.  Arcade  Plaa  Bldg., 
1321 2nd  Ave.,  Seattle,  WA  98101;  (206) 
553-5414,  (TDD)  (206)  553-4351 
WestVirg^ia 

Charieston  Office,  405  Capitol  St.  Suite 
708.  Charleston.  WV  25301;  (304)  347- 
7000.  (TDD)  (304)  347-7044 
Vfisconsin 

Milwatikee  OtBoe.  Henry  Reuss  Fed.  Plaza, 
310  W.  Wisconsin  Ave..  Milwaukee.  WI 
53203;  (414)  297-3214 
Wyoming 

Denver  Regional  Office.  Exec  Tower  Bldg., 
1405  Curtis  St.  Denver.  00  80202;  (303) 
844-4513  (TDD)  (303)  844-6158 


Alaska 
Indian  Housing  Division,  Anchorage 
Office,  222  W.  8th  Ave.,  f64.  Anchorage. 
AK  99513;  (907)  271-4633  (TDD)  (907) 
271-4382 
AriMona 
OfBce  of  Indian  Programs.  Phoenix  Office, 
400  N.  5th  St.  Suite  1650. 2  Arizona 
Center,  Phoenix.  AZ  85004;  (602)  261- 
4156  (TDD)  (602)  376-4461 
Colwado 
Office  of  Indian  Programs.  Denver  Regional 
Office.  Exec  Tower  Bldg.,  1405  Curtis 
St.  Denver  CO  80202;  (303)  844-2963 
(TDD)  (303)  844-6158 
Illinois 
Office  of  Indian  Programs.  Chicago' 
Regional  OtBoe,  77  W.  Jackson  Blvd., 
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Cniicago,  IL  60604-3507;  (312)  8a6-«S32. 
or  (800)  73S-3239  (TDD)  (312)  353-7143 

(Mahoma 
Indian  Prognms  Division,  Oklahoma  City 
Office,  Muirah  Fed.  Bldg.,  200  NW  Sth 
St.  Oklahoma  City,  OK  73102;  (405) 
736^101  (TDD)  (405)  231-4181 

Washington 
Office  of  Indian  Programs,  Seattle  Regional 
Office,  Arcade  Plaza  Bldg.,  1321  2nd 
Ave.,  Seattle,  WA  96101;  (206)  553-4633 
(TDD)  (206) SS3-4351 

(FR  Doc.  93-18306  Filed  7-30-93;  8:45  am) 
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Part  III 

Department  of 
Education 

Reporting  of  Cash  Expenditures  and 
Submission  of  Payment  Requests  for 
Federai  Funds  Expiring  on  September  30, 
1993;  Notice 
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DCPARTMENT  OF  E0UCAT10M 

Reporting  of  CMh  ExponditurM  and 
Submieslon  of  PaymonI  RoquMt*  for 
Federal  Punda 

AQCNCY:  Department  of  Education. 
ACnON:  Notice  of  deadline. 

tUMMARV;  The  Secretary  advises  the 
public  that  the  unexpended  portions  of 
contracts,  grants,  and  cooperative 
agreements  awarded  by  the  Department 
of  Education  (ED)  from  appropriation 
funds  that  expired  on  or  before 
September  30. 1988,  will  be  deobh'gated 
and  the  unexpended  funds  canceleid  on 
September  30, 1993.  This  action  is 
required  by  an  amendment  to  title  31  of 
the  United  States  Code  that  establishes 
procedures  for  closing  appropriation 
accounts.  This  notice  is  intended  to 
remind  ED's  recipients  of  the  deadline 
and  thereby  minimize  any  financial 
difficulties  they  may  encounter. 
OATCS:  The  deadlines  for  submitting 
reports  of  cumulative  cash  expenditures 
or  requesting  payments  appear 
elsewhere  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
iaformation  regarding  the  contracts, 
grants,  and  cooperative  agreements 
affected  by  the  September  30, 1993, 
deadline,  contact  Pegxy  Lindsay,  U.S. 
Department  of  Education,  400 
Maryland,  SW.,  room  3083.  FOB-6, 
Washington.  DC  20202-4331. 
Telephone:  (202)  401-1160.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Fnday. 

SUPPLEMENTARY  VIFORMATION:  The 
Department  of  Education  makes  most 
payments  for  contracts,  grants,  and 
cooperative  agreements  through  either 
the  Department  of  Education  Payment 
Ktoiagement  System  (EDFMS)  or  the 
National  Finance  Center  (NFC).  ED 
requires  recipients  paid  through  EDPMS 
to  report — via  a  Federal  Cash 
Transaction  Report.  PMS  272— total 
cumulative  cash  expenditures  in  the 


period  Imonlbly  or  quarterly,  depending 
oa  the  racipiant'i  reporting  status)  in 
which  the  expenditures  were  inuiiiad. 
This  report  is  prepared  by  ED  and  sent 
to  each  recipient  for  completion  and 
fetum  to  ED  by  a  specified  dale. 

Administrative  payments  by  ED  are 
made  through  the  NFC.  Thaea  inchide, 
but  are  not  limited  to,  contracts, 
purchase  orders,  and  travel  pajfments. 
Requests  for  payment  firom  ma  NFC 
must  be  submitted  to  the  address 
indicated  on  the  document  that  the 
recipient  received  from  ED  when  it 
requested  the  services.  For  contract 
payments,  the  recipient  must  send  a  bill 
for  services  to  the  appropriate  ED 
contracting  officer.  The  requests  must  be 
made  in  a  timely  manner  to  receive 
payment. 

Until  enactment  of  Public  Law  101- 
510  on  November  5, 1990,  appropriated 
funds  generally  remained  available 
indefinitely  to  make  payments  of  valid 
obligations.  Public  Law  101-510 
established  limits  on  the  time  during 
which  payments  could  be  made  from 
appropriations  available  for  only  a 
limited  period  of  time.  Appropriations 
for  most  of  ED's  programs  and 
administrative  activities  are  included  in 
this  category. 

As  a  result  of  Public  Law  101-510, 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obligations  for  only  five  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  unexpended  balance  of 
those  funds  is  canceled  and  returned  to 
the  Treasury  Department  and  is 
unavailable  for  Testoraiion  for  any 
purpose.  The  funds  to  be  canceled  on 
September  30. 1993,  are  those  for 
appropriations  that  ceased  to  be 
available  for  obligation  on  or  before 
September  30, 1388.  These  include 
nearly  ail  funds  obligated  by  ED  for 
contracts,  grants,  or  cooperative 
agreements  on  or  before  that  date. 

If  recipients  do  not  report,  on  a  timely 
basis,  that  all  funds  obligated  by  ED 
from  an  appropriation  expiring  on  or 
before  September  30, 1988,  have  been 
fully  expended,  the  unexpended 


balance  of  the  award  will  be  deobligated 
and  the  funds  canceled  and  returned  to 
the  Treasury  Department. 

To  prevent  the  cancellation  on 
September  30, 1993,  of  the  unliquidated 
portions  of  obligations  for  which 
payments  will  be  required,  recipients  of 
ED's  contracts,  grants,  and  cooperative 
agreements  that  were  made  from 
appropriations  expiring  on  or  before 
September  30, 1988,  must  submit  cash 
expenditure  reports  or  bills  according  to 
the  following  schedule: 

EDPMS:  For  those  contracts,  grants,  or 
cooperative  agreements  for  which  total 
cumulative  cash  expenditures  have  not 
been  reported  and  recorded  in  EDPMS 
or  its  predecessor  payment  systems,  the 
recipient  must  report  the  total 
cumulative  cash  expenditures  to  ED  by 
August  31, 1993.  The  letter 
accompanying  each  PMS  272  report 
provides  information  to  recipients 
regarding  the  process  for  recording  cash 
expenditures. 

NFC:  For  those  recipients  who  receive 
payments  through  NFC,  requests  for 
payments  must  be  received  by  ED  for 
contracts,  and  by  NFC  for  other  types  of 
payments,  by  August  16, 1993.  so  that 
payments  can  be  made  by  September  30, 
1993. 

After  September  30, 1993,  any 
requests  for  payment  associated  with 
the  obligations  will  be  handled  on  a 
case-by-case  basis;  that  is,  any  portion  of 
obligations  referred  to  in  this  notice  for 
co,ntracts,  grants  or  cooperative 
agreements  that  was  canceled  may, 
within  limits  established  in  Public  Law 
101-510,  be  paid  from  funds  currently 
available  for  award  for  the  same 
purpose.  If  current  funds  are  not 
available,  the  payment  of  canceled 
balances  would  require  a  new 
appropriation  from  Congress. 

Authority:  Pub.  L  101-510. 

Dated:  )u!y  27, 1993. 
Richard  W.  Ril«y. 
Secretary  of  Education. 
IFR  Doc.  93-18360  Filed  7-30-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safely  and  Inapectlon  Service 

9  CFR  Parte  318  and  320 
(Oocinll«o.K-041F] 


Heat-Proceeeing  Proeeduree,  Cooking 
Inelnjctiona,  and  Cooling,  Handling 
and  Storage  Requirementa  for  Uncured 
Meet  PetUee 

AGENCY:  Food  Safety  and  bspection 
Service.  USDA. 
action:  Final  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  specify  heat-processing,  cooling, 
handling,  labeling,  and  storage 
requirements  for  certain  uncured  meat 
products,  such  as  hamburgers.  Salisbiuy 
steaks,  breaded  and  battered  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties.  The  amendment 

Erovides  for  the  safe  processing  and 
andling  and  informative  labeling  of 
heat-processed  (fully-cooked,  partially- 
cooked,  and  char-marked)  unciired  meat 
patties  to  assist  in  assuring  that  such 
products  are  wholesome  and  not 
adulterated  or  mislabeled  when 
distributed  to  consumers. 
EFFECnvc  DATE:  September  1. 1993. 
FON  PURTNER  MFORMATION  CONTACT: 
Mr.  Jesse  W.  Majkowski.  Director. 
ProoBSsed  Products  Inspection  Division. 
Science  and  Technology,  Food  Safety 
and  Inspection  Service.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
(202) 447-3840. 

SUPPLEMENTARY  MF0RMAT10II; 

ExacutiTe  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  does  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individuial  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

This  rule  reduces  the  risk  of 
fbodbome  illness  associated  with 
partially-  and  fully-cooked  meat  patties 
prepared  in  federally  inspected 
establishments.  Reduced  risk  will  lead 
to  public  health  benefits  that  are 
measured  in  terms  of  reduced  medical 


costs,  reduced  time  loss  firom  work,  and 
reduced  pain  and  suffering  and  loss  of 
life.  While  the  information  does  not 
exist  to  conduct  a  comprehensive  risk- 
benefit  analysis,  the  available  data  on 
the  risk  of  salmonellosis  and  E.  coli 
0157:H7  from  heat-treated  patties  show 
that  the  potential  benefits  are 
substantial  and  are  likely  to  exceed  the 
estimated  costs.  A  comprehensive 
benefit  assessment  would  include  other 
meat  products  such  as  pork  patties  and 
other  foodbome  illnesses  such  as 
listeriosis. 

Risk  Analysis 

The  likelihood  of  foodbome  illness  is 
not  the  same  in  all  beef  products  or  all 
hamburger-t^me  products.  Groimd  meat 
presents  a  different  risk  than  whole  cuts 
such  as  steaks,  roasts,  or  chops  for  two 
reasons.  First,  the  starting  materials  for 
ground  meat  are  trimmings  that  tend  to 
have  a  higher  probability  of 
contamination  because  a  high 
percentage  of  trimmings  come  from  the 
surface  of  the  carcass.  Second,  the 
production  process  for  ground  meat 
assures  that  any  present  pathogens  will 
be  distributed  throughout  the  product, 
including  the  interior,  while  bacteria 
tend  to  remain  on  the  surface  of  steaks, 
roasts,  and  chops.  This  fector  has  major 
implications  for  the  cooking  process. 
Because  a  rare  steak  is  thoroughly 
cooked  at  the  surface,  one  can  presume 
that  any  pathogenic  bacteria  that  are 
present  are  killed.  The  fact  that  a  rare 
patty  is  thoroughly  cooked  at  the 
surface,  does  not  provide  such 
assurance. 

The  production  of  heat-treated  patties 
introduces  two  additional  factors  that 
increase  the  probability  of  foodbome 
illness.  Cooking  at  lower  temperatures 
can  provide  an  environment  where  any 
present  bacteria  multiply  rapidly.  The 
practice  of  partial  cooking  also 
introduces  the  possibility  that  partially- 
cooked  patties  will  be  mistaken  for 
fully-cooked  patties.  The  production 
and  distribution  of  raw  patties  does  not 
introduce  the  possibility  for  this  type  of 
human  error. 

According  to  data  supplied  by  the 
Centers  for  Disease  Control  (CDC),  there 
have  been  at  least  seven  and  possibly 
nine  outbreaks  off.  coli  0157:H7 
associated  nvith  ground  beef  from 
February  1982  through  April  1993.  One 
of  these  outbreaks  has  been  attributed  to 
pre-cooked  (i.e..  heat-treated)  hambxirger 
patties.  Heat-treated  beef  patties 
comprise  an  extremely  small  proportion 
of  ground  beef.  After  applying  a 
generally  accepted  statistical  nypothesis 
test  on  these  data.  FSIS  has  concluded 
that  the  likelihood  of  an  outbreak  of 
foodbome  illness  bom  E.  coli  is  greater 


for  heat-treated  beef  patties  than  for  raw 
ground  beef. 

The  relevant  statistical  test  is  a  test  of 
two  probabilities  where  each  is  defined 
as  the  probability  of  an  outbreak  per 
unit  ot  ground  beef.  Under  the  null 
hypothesis,  heat-treated  beef  patties 
have  the  same  probability  of  an  outbreak 
as  raw  ground  beef.  The  alternative 
hypothesis  is  that  the  probability  of  an 
outbreak  in  heat-treated  patties  is  in  feet 
greater. 

For  this  test  to  be  valid  certain 
assumptions  of  statistical  independence 
must  hold.  First,  each  event  that  is 
classified  as  an  outbreak  must  be 
independent  of  each  other  such  event 
For  example,  if  100.000  pound  lots  are 
used  as  the  quantity  "unit",  then  it  is 
implicitly  assumed  that  any  outbreak 
which  does  occur  in  diffiorent  100,000 
pound  lots  is  independent  of  one 
another.  Second,  the  quantity  unit  used 
to  estimate  the  probability  must  be 
consistent  with  the  amount  of  ground 
beef  associated  with  an  outbreak. 

FSIS  is  satisfied  that  these 
assumptions  are  valid.  First,  the  CDC 
data  have  been  carefully  reviewed  to 
ensure  that  outbreaks  are  not  double 
counted,  thus  increasing  FSIS's 
confidence  that  each  outbreak  identified 
is  indeed  independent  from  all  others. 
Second.  FSIS  has  performed  a 
sensitivity  analysis  which  reveals  that 
the  results  of  the  statistical  test  are 
robust  with  respect  to  the  number  of 
pounds  used  as  the  size  of  each  "unit" 
of  ground  beef.  The  larger  the  size  of 
this  "unit."  the  more  confidant  one  can 
be  that  the  outbreaks  would  be  wholly 
contained  %vithin  individual  "units." 
This  analysis  shows  that  the  statistical 
results  change  very  little  even  if  the  size 
of  each  unit  of  heat-treated  beef  patties 
reaches  10  million  pounds.  Thus,  the 
results  of  this  hypwiesis  test  are  highly 
robust.  The  calculations  below  are  based 
on  100,000  poimd  lots  to  enable 
comfortable  use  of  an  infinite  niunber  of 
degrees  of  freedom  in  the  hypothesis 
test. 

Table  1  below  lists  the  data  and 
assumptions  FSIS  used  in  the  statistical 
test.  Equation  1  is  a  standard  Student's 
t  test  of  two  proportions: 


(1) 


where: 
xi>number  of  outbreaks  associated  with 

heat-treated  beef  patties: 
xjanumber  of  outbreaks  associated  with 

raw  ground  beef, 
qi«the  quantity  of  heat-treated  patties,  in 

pounds; 
q2>the  quantity  of  raw  ground  beef,  in 

pound 
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Lsthe  lot  size  assumed  tor  statistical 

indopendenoe,  in  pounds,  such  that  qi/ 

L  and  qi/L  are  both  integan; 
f,=:x,/(q,/L); 
fi-xj/(qi/L); 
Mxi-*-X2)/(qi-H)2):  and 
s3  iU-hi  ■  the  estimated  variance  of  the 

diSiBrence  between  the  sample  fractions 

fi  and  fi.  defined  as: 


A, 


-.=fa-f(^ 


1 


q,/L     qj/Lj 


(2) 


Because  there  is  uncertainty 
concerning  the  total  number  of 
outbreaks  attributable  to  ground  beef 
and  beef  patties,  we  performed  two 
separate  hypothesis  tests.  The  first  used 
the  number  of  CDC-confirmed  outbreaks 
attributed  to  ground  beef  (7);  the  second 
used  the  number  of  CDC-confirmed  or 
suspected  outbreaks  (9).  In  both  cases, 
there  was  one  outbreak  attributed  to 
heat-treated  beef  patties.  These  results 
are  reported  in  Table  2. 

In  both  cases,  the  null  hypothesis  that 
the  probability  of  an  outbreak  ofE.  coli 
is  equal  for  both  product  categories  can 
be  sa£aly  rejected.  There  is  less  than  one 
chance  in  2000  (t.ooi».-  *  3.29)  that  the 

E nubility  of  an  outbreak  attributable  to 
eat-treated  patties  is  as  low  as  it  is  for 
foods  prepared  from  raw  ground  beef. 
FSIS  therefore  has  concluded  that  the 
outbreak  risk  associated  with  heat- 
treated  patties  is  greater  than  the 
outbreak  risk  associated  with  foods 
prepared  from  raw  ground  beef. 

rSiS  performed  two  sensitivity 
analyses  to  provide  an  indication  of  the 
robustness  of  these  results.  First,  as 
indicated  earlier,  tests  were  performed 
on  the  underlying  statistical 
independence  assumption.  These  tests 
revealed  that  the  results  presented 
above  (which  implicitly  assume  that  an 
outbreak  in  any  100,000  pound  lot  of 
ground  beef  is  independent  of  an 
outbreak  in  any  other  100,000  pound 
lot)  are  insensitive  to  the  assumed  lot 
size  as  long  as  the  nimiber  of  lots  of 
heat-treated  patties  does  not  fall  below 
2,  which  would  imply  two  lots  of  size 
equal  to  10  million  pounds  each.  (That 
is,  the  null  hypothesis  can  be  rejected  at 
the  five  percent  level  as  long  as  there  are 
two  or  mate  degrees  of  freedom.)  Given 
the  important  role  of  food  preparation  at 
the  consumer  or  food-service  level  as  a 
risk  Eactor  in  foodbome  illness,  there  is 
no  basis  for  expecting  the  typical  lot 
size  to  be  anywhere  near  tUs  large. 

In  the  second  sensitivity  analysis, 
FSIS  determined  the  proportion  of  total 
ground  beef  consumption  which  heat- 
treated  patties  must  comprise  before  the 
null  hypothesis  described  above  cannot 
be  rejected  at  the  five  percent 
significance  level.  The  purpose  of  this 


test  is  to  ensure  that  any  errors  FSIS  has 
made  in  estimating  heat-treated 
products'  share  of  the  ground  beef 
market  do  not  substantially  weaken  the 
statistical  basis  for  concluding  that  these 
products  poae  a  significantly  hi^er 
risk.  In  short,  the  greater  is  the  market 
share  of  the  ground  beef  market 
acquired  tqr  heat-treated  products,  the 
less  imusiial  it  is  to  observe  an  outbreak 
associated  with  these  products.  The 
results  of  this  sensitivity  analysis  are 
reported  in  Table  3.  Heat-treated  patties' 
actual  market  share  would  have  to  be 
about  15  times  greater  than  FSIS' 
estimate  before  the  null  hypothesis  of 
equal  risk  would  not  be  rejected  at  the 
five  percent  significance  level. 

Net  Benefits  Analjrsia 

This  rule  requires  establishments 
producing  heat-treated  patties  to 
prepare  such  products  in  accordance 
with  specified  standards  and  to  add 
specific  cooking  information  to  product 
labels.  Hie  purpose  of  these 
requirements  is  to  reduce  the  likelihood 
of  foodbome  disease  outbreaks 
attributable  to  heat-treated  patties. 

FSIS  has  estimated  that  the  annual 
costs  of  complying  tvith  this  rule  will 
range  from  $1.6  million  to  $3.4  million, 
depending  on  how  affected 
establishments  respond.  Elsewhere, 
USDA  has  estimated  the  medical  costs 
and  productivity  losses  associated  with 
certain  bacteria-related  foodbome 
diseases  commonly  (although  by  no 
means  exclusively)  attributable  to 
groimd  beef.  These  estimates  are 
summarized  in  Table  4. 

Cost  estimates  reflect  the  medical 
costs  and  productivity  losses  caused  by 
foodbome  illnesses  associated  with 
specific  pathogens.  Total  losses  for  the 
four  pathogens  listed  in  Table  4  are 
estimated  at  S2.5  billion  to  $3.4  billion 
per  year.  Ground  beef  is  believed  to  be 
responsible  for  about  half  of  all  E.  coli 
0157:H7  outbreaks,  and  probably  one 
percent  of  Salmonella  outbreaks. 
Estimates  are  not  available  for  the  share 
of  Listeria  monocytogenes  outbreaks 
associated  with  groimd  beef.  Thus  the 
estimated  totals  at  the  bottom  of  the 
table  represent  lower  bounds  based  on 
the  (probably  incorrect)  assiunption  that 
ground  beef  is  not  a  vehicle  for 
transmitting  Listeria.  The  Table  4  totals 
do  not  include  costs  associated  with 
foodbome  illness  related  to  protozoan  or 
helminthic  parasites.  A  groimd  beef 
regulation  is  not  considered  an 
appropriate  vehicle  for  combatting  these 
illnesses. 

Based  on  these  estimates,  about  $224 
million  of  annual  costs  are  believed  to 
be  associated  with  ground  beef.  If  heat- 
treated  beef  patties  posed  the  same 


probability  of  outbnak  as  raw  groimd 
beef,  then  the  annual  cost  of  illness 
associated  with  these  products  would  be 
about  $940,000. 

As  the  statistical  analjrsis  described 
above  makes  dear,  however,  the 
probability  of  foodbome  illness 
outbreaks  due  to  heat-treated  beef 
patties  exceeds  the  probability 
associated  with  raw  ground  beet  Thus 
the  estimated  cost  of  illness  associated 
with  these  products  exceeds  $940,000 
per  year.  Baaed  on  the  outbreak  and 
quantity  data  provided  in  Table  1,  the 

Erobability  of  such  an  outbreak  is 
Btween  30  and  40  times  greater  for 
heat-treated  products  relative  to  ground 
beef.  The  estimated  benefits  associated 
with  this  regulation  are  thus  expected  to 
be  higher  by  a  similar  multiple. 

Table  5  shows  the  estimated  net  social 
benefits  under  altemate  assumptions. 
The  columns  express  the  outbreak 
probability  associated  with  heat-treated 
patties  as  various  multiples  of  the 
outbreak  probability  associated  with 
raw  ground  beef.  If  actual  compliance 
costs  equal  the  low  estimate  of  $1.6 
million  per  year,  then  the  outbreak 
probability  associated  with  heat-treated 
products  need  be  only  1.7  times  the 
outbreak  probability  associated  with 
raw  ground  beef  to  generate  benefits 
equal  to  costs.  Similarly,  if  actual 
compliance  costs  equal  the  high 
estimate  of  $3.4  million  per  year,  then 
the  outbreak  probability  associated  with 
heat-treated  products  need  be  only  3.6 
times  the  outbreak  probability 
associated  with  raw  ground  beef  to 
achieve  this  break-even  point.  Both  of 
these  values  are  approximately  one- 
tenth  of  the  best  estimates  of  this  ratio 
(i.e.,  30  to  40).  Table  5  shows  that  if  the 
true  ratio  of  probabilities  equalled  the 
estimated  ratios,  then  the  mle  would 
generate  annual  estimated  net  benefits 
ranging  from  $24.4  million  to  $35.5 
million. 

Table  1.— Assumptions  and  Data 
USED  To  Test  Hypothesis  of 
Equal  Risk 


Pvanwiar 

Vtfua 

Fed  catOe  slaughtered,  per 

25.6  miKon. 

year. 

Beef  yield,  lbs.  per  carcass 

600. 

Percent   used   as   ground 

11.5%. 

beef. 

Cow,  bulls,  and  stags  siaugh- 

6.4  mMion. 

terad,  par  year. 

Beef  yield,  Rw.  per  caicass 

600. 

Percent   used   as   ground 

50.0%. 

beef. 

Lba.  domestic  beef,  carcass 

19.2  bilon. 

wwynL 

Lba.  domeaiic  ground  beef .... 

3,700  millon. 
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Table  1.— Assumptions  and  Data 
Used  To  Test  Hypothesis  of 
Equal  Risk— Continued 


(90%  iMn),  par  yiar. 
PtmtPH  uMd  M  ground 


iMch  70%  iMn  stwJwd 
paryMT. 
Lbs.  loW  O"""^  bMf(  pec 


Vl*M 


1,300  mNRon. 
50.0%. 
240  irMon. 

4,700  miiion. 


Table  1.— Assumptions  and  Data 
Used  To  Test  hypothesis  of 
EQUAL  Risk— Continued 

Table  1.— assumptk)ns  and  Data 
Used  To  Test  Hypothesis  of 
EQUAL  Risk— Continued 

PWWTMlW 

Vahw 

PWTMltr 

Vakjs 

UM.  nsaHi«MM  pnvM,  psr 

HMfl-trMMd  Hwriwt  tt\tn 

Conllmwd   ootomkt  of   E. 
oo§   0157:H7    In    ground 

bMT 

20  niHon. 
0.42%. 

6. 
1. 

Condnnad    plus    tu>(wcttd 

0U8)fMkS       CH       E.       COM 

0157:H7  In  ground  bMf: 

n>i^    ••••«•■*••«•••■••••••••••••••«••*•«■ 

8. 
1. 

nv^R*vwi^o  ••••••«•••••••••••••••• 

Table  2.— Results  of  Hypothesis  Tests  for  the  Difference  of  T^o  Proportkjns 


Total  ouferaaks 


t-Ralfo 


Signill- 
canca  level 


7 
9 


5.67 
4J6 


<0.005 
<0.005 


Table  3.— Minimum  Market  Share  for  Heat-treated  Beef  Patties  Necessary  to  Sustain  Null  Hypothesis 


Number  of  oiilbreaks 


Minimum 
maiket 
share 


7.5% 
6.0% 


Table  4.— Annual  Medtcal  and  PROoucnvrrY  Costs  Estimated  for  Foooborne  Pathogens 

(1992:MMonaofdotars] 


n^i A.1 

1  liiuueii 

Loweal- 
maiei 

HighesK- 
malai 

csMinaa 
ground  beef 

Ground  beef 
alMMre* 

Heat-treated 
patty  shares 

Tfalmonilia 

$1188 
907 
229 

$1568 

1016 

610 

1% 

0% 

50% 

$14 

0 

210 

$0.06 

0 

.88 

Cainpj^obaclsr ...................... 

E  col  0157 



Urtaita..... 

Monocytooanae  ,...., 

>••••■•■• •••••••••■•••••••••••••■••«•••••••••••••■••■• ••••••••••••• 

209 

233 

(*) 

(*) 

Tom  - 

2533 

3*47 



224 

.94 

tCoal 
•Based  on 

4 


piMshed  In  "Food  Safety  Issues'  Modernizing  Meat  Inspection-,  USDA,  ERS.  Agricultural  Outlook.  June  1993,  pp.  32-36. 
-n*  of  twhig^  and  low  cost  estimates.  *^*^ 

of  cost  If  heat^freatad  patties  posed  tie  same  probabttty  of  outbreak  as  raw  ground  beef . 


Table  5.— Estimated  Benefits  and  Costs 

(MWons  of  doOars  per  year] 


Aaaumed  risk  miMple 
hsat  traalad  paWaa 

Estimated  benefits 

Estimated  costs 

Estimated  net  t>ertelits 

Low  cost 

High  cost 

Low  cost 

High  cost 

1 

1.7 

2Ji 

34 

&0 

10 

30 

40 

$0.94 
1.60 
1J8 
&40 
4.70 
9.40 
27.81 
37.11 

$1.60 
a40 
1.60 
1.60 
1.60 
1.60 
1.60 
1.60 

$3.40 
a40 
a40 

a4o 
a40 
a40 
a40 
a4o 

(0.68) 
0 
$0.28 
1.80 

aio 

7.80 
26.21 
36.51 

($2.46) 
($1.80) 
($1.52) 
0 
$1J0 
6.00 
26.91 
3a71 

UMI 
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The  above  calculations  vrill  over 
estimate  benefits  because  they  assume 
the  regulatory  interventions  are  100 
percent  effective.  Improved  labeling 
shotild  reduce  the  incidence  of 
undercooking  but  cannot  be  expected  to 
be  100  percent  effective.  Establishing 
time  and  temperatiue  requirements  does 
not  address  equipment  failures.  Readily 
available  cooking  instructions  will  not 
eliminate  hiunan  error. 

ExaculiTe  Order  1277S 

This  final  nde  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  State  and  local 
jurisdictions  are  preempted  imder  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  any  ingredient 
reqidrements  or  requirements  with 
respect  to  the  operations  of  any 
establishment  at  which  inspection  is 
provided  under  title  I  of  the  FMIA 
which  are  in  addition  to.  or  diffisrent 
than,  the  requirements  of  the  FMIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  products  that  are 
outside  official  establishments  for  the 
purpose  of  preventing  the  distribution 
of  meat  products  that  are  misbranded  or 
adulterated  under  the  FMIA,  or.  in  the 
case  of  imported  articles  which  are  not 
at  such  establishments,  after  their  entry 
into  the  United  States.  Under  the  FMIA. 
states  that  maintain  meat  inspection 
programs  must  impose  requirements  on 
State  inspected  products  and 
establishments  mat  are  at  least  equal  to 
those  required  under  the  FMIA  These 
States  may.  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect,  and  there  are  no 
appliad>le  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisi(ms  of  this  rule. 

EfEBCt  on  Small  Entities 

The  Administrator  had  determined 
that  this  rule  will  not  have  a  significant 
eccmomic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  R^sulatory  Flexibility  Act  (5  U.S.C 
601).  Approximately  225  establishments 
produce  neet-processed.  uncured  meat 
patties  (such  as  hamburgers.  Salisbiuv 
steaks,  breaded  and  battered  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties).  Virtually  all  of  these 
establishrnents  are  small  entities; 
however,  the  economic  impact  will  not 


be  significant  for  the  reasons  dted 
below. 

This  rule  has  a  potential  benefit  that 
extends  bey(md  rediidng  die  costs  of 
foodborae  illness.  During  periods  when 
public  concern  for  foodbome  illness  is 
high,  this  rule  can  help  protect  the 
markets  for  small  companies  producing 
heat-treated  patUes.  While  this 
protection  may  not  be  significant,  it  will 
exist  and  shomd  be  noted. 

To  estimate  costs  for  the  225 
establishments,  the  Department 
assimied  that  each  company  produces 
two  different  products  and  uses  at  least 
three  different  labels.  The  Department 
has  estimated  that  the  225 
establishments  produce  an  estimated  20 
million  pounds  of  heat-treated  patties, 
less  than  100,000  pounds  per 
establishment  A  high  percentage  of 
these  products  are  produced  for  the  HRI 
maricet  Many  of  the  current 
specifications  are  probably  demand 
driven,  i.e..  the  customers  are  specifying 
pmtially-cooked  patties  at  a  specific  size 
and  temperature. 

Based  on  an  examination  of 
processing  procedures  from  10 
establishments  collected  in  the  process 
of  performing  two  surveys  of  heat> 
processed  lucured  meat  patties,  FSIS 
estimates  that  half  (or  113)  of  the 
esti^lishments  are  already  complying 
with  the  reqmrements  of  this  rule;  that 
is,  they  produce  only  patties  that  meet 
the  new  requirements  for  fully-cooked 
patties.1  These  113  establishments  will 
not  experience  any  costs  and  may 
receive  some  benefit  bom  increased 
protection  of  the  markets. 

An  estimated  20  percent  (45) 
establishments  are  currently  preparing 
partially-cooked  patties  at  temperature 
ranges  where  it  can  be  reasonably 
assumed  that  they  will  continue  to 
produce  partially-cooked  patties.  There 
are  firms  currently  producing  product 
cooked  to  about  130  <*F.  These  products 
are  obviously  intended  to  be  partially- 
cooked.  The  specifications  may  be  set 
by  the  customer.  Under  the  new  rules, 
these  products  must  be  cooked  to  at 
least  140  'F  and  labelled  as  partially- 
cooked.  The  Department  has  concluded 
that  cooking  to  ranges  of  130  "F,  a 
temperature  dangerously  near  the 
growth  range  of  some  pathogens,  is  not 
acceptable,  even  if  specifically 
requested  by  a  customer. 

The  45  companies  in  this  category 
will  have  to  change  processing 
procedures  to  increase  temperature. 
Sudi  a  change  to  the  processing  line 
could  possibly  be  achieved  by  merely 


<  CoplM  of  dM  wrrajr  «•  cvailabla  from  th*  FSIS 
haariag  Cl«k,  room  3171,  Soutt  Afticullura 
Buildiag.  FSIS  USDA,  Waihiagloa.  DC  20230. 


turning  up  the  heat,  but  could  also  call 
frir  a  lentfmened  line,  a  one-time  cost 
estimated  at  $30,000  each.  If  all  45  firms 
have  to  lenjAhen  lines,  the  cost  would 
be$1.35mUlion. 

The  45  companies  have  an  estimated 
135  labels  that  would  have  to  be 
modified.  Data  collected  during  the 
Department's  nutrition  labeling 
initiative  showed  that  the  average  cost 
of  a  labeling  modification  for  a  small 
firm  was  approximately  $660  per  label 
when  the  change  had  to  be  implemented 
within  6  months.  Using  that  estimate, 
the  cost  of  revising  135  labels  would  be 
$89,100.  The  actual  cost  should  be 
lower,  since  many  affected  labels  are  the 
simple  low-cost  labels  used  for  the  HRI 
tra(b.  In  addition,  the  Department  will 
allow  add-on  stickers  until  all  existing 
inventories  are  used  up. 

The  total  equipment  and  labeling 
costs  for  45  establishments  cooking 
below  140  *F  would  be  $1.44  million. 
The  remaining  30  percent  (67 
establishments)  are  currently  using 
temperatures  in  the  145  *F  to  148  "F 
range.  The  minimum  temperature  for 
fully-cooked  will  be  151  *F.  These  firms 
could  either  (1)  continue  with  current 
processing  procedures  and  label 
products  as  partially-cooked,  or  (2) 
increase  their  time  and  temperature 
requirements  to  comply  witn  fully- 
cooked  patties.  For  HRI  products,  the 
firm's  decision  yrould  presumably  be 
driven  by  the  customer's  preference.  It 
seems  unlikely  that  any  institutional 
customer  would  object  to  a  label 
identifying  a  safe  cooking  temperature. 

A  Idbellhig  change  for  201  labels  (67 
establishments  x  3  labels  per 
establishment)  would  cost  $132,660.  If 
all  67  firms  modified  production  lines  at 
$30,000  per  line,  the  cost  would  be 
$2,010,000.  The  Department  views  the 
$30,000  cost  as  unlikely  unless 
customers  specify  that  patties  meet  the 
reouirements  for  fidly-cooked. 

For  retail  products,  the  Department 
expects  to  see  labelling  changes.  There 
is  a  growing  acceptance  for  safe 
handling  instructions.  No  comment  has 
suggested  that  a  "partially-cooked"  label 
has  any  potential  for  adverse  affect  on 
sales.  The  Department  is  not  aware  of 
any  information  suggesting  that  such 
labelling  coiUd  be  viewed  as  pejorative. 

Based  on  the  above  analysis,  half  of 
the  225  firms  could  see  increased  one* 
time  costs  ranging  from  $1.6  to  $3.4 
million.  The  most  substantial  impact 
will  be  on  the  firms  that  currently  cook 
products  at  temperatures  below  140  *F. 
They  will  have  to  change  their 
processing  procedures.  The  Department 
has  concluded  that  such  practices 
present  too  high  a  potmtial  hazard  to  be 
allowed.  In  otKer  cases,  compliance  can 
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hmachammibfl 

puteUjr  cookad.  Tha  1 

Ito  —  «  MfnimnM  wgnlilafy 

rai)iiiraBHnt,  canBaaring  tnat  pfoaoct 

samples  cooked  at  rangaa  af  145  *F  to 

148  *F  bava  baen  buad  laattU  CDotain 

Kthogenic  bactaria  and  thaM  paaducts 
ve  all  tha  appaarams  aim  kuif- 
cooked  pnxiacl. 

The  •ooT*  costs  sra  aU  ona-tina  casts. 
Public  coounents  identifiad  a  pol«itiat 
racnihi^  cost  of  lost  rawanua  bacanaa 
bi^MT  tamperatDra  cooking 
requhamsnts  laduoa  tha  finisbad 
product  yield.  As  pattias  ara  cookad. 
juices  dtain  out  and  tba  new  wmgbC 
dacfeases.  Tha  Daparinanl  ayaas  that 
finns  producing  a  product  cookad  baknv 
140  *F  will  have  to  iocraasa  tbe  cooking 
tamparature.  resulting  in  inaaased 
shrink.  However,  two  fKtars  should 
Diinnaixa  lost  ravanua.  Fint,  all 
suppliers  will  bava  tha  saiae 
requifaniants.  so  that  no  ooa  firm  arill 
have  an  unfair  compatitiva  advantaga. 
Second,  thasa  aia  producta  that  hava 
obviously  undeigooa  a  second  tborou^ 
cooking  phase.  After  tha  niia  is 
iraplemanted.  tha  shrink  from  tha 
secondarv  cooking  should  daoaasa  to 
balance  tha  inoaasad  shrink  from  tha 
initial  cooking.  If  tba  aod  product  aa 
consuoiad  remains  relatively  constant, 
the  market  should  adjust  for  tha 
changes.  A  more  thoroughly  cookad 
patty  is  a  diSarent  product  and  should 
conunaad  a  highac  prica  to  account  fas 
the  inoaaaad  shrinL 

For  tha  other  products,  tha 
Dapartmaot  expects  to  see  labelling 
changas  unlaaa  tha  customers  request 
the  change  in  processing  raquirasMBts. 
Tboaa  cuotomacs  that  sfMcify  a  ful^ 
cooked  product  will  be  awara  of  tha 
changas  in  cooking  raquiieniuts  and 
resultant  rhangas  in  yiirid.  Because  of 
maiiiet  eflacta.  tha  Dapartm«»t  doaa  not 
sea  any  real  coat  aasociatad  with  tha 
yield  issue  beyond  soma  minimal  cost 
during  tha  initial  adjustmesit  phase. 

■  apavwas  II  Ka^airaBMiNs 

This  rule  reqiiires  each  establishment 
which  deviates  from  the  specified 
heating  or  cooling  requiraments  to 
create  and  maintain  a  written  racxrd  of 
tha  nature  of  tha  deviation,  as  well  as 
tha  steps  that  will  ba  takoi  to  prevent 
a  racunenca.  Thia  wtitlan  lacord  ia  to  be 
placed  on  fila  in  tha  astablishmant  and 
available  for  raviaw.  upon  taquast.  by 
any  duly  authoriaad  lepraaentaliva  af 
tha  Sacratary. 

b  addition,  astabllahmants  ara 
required  to  label  paitiaOy-cookad  and 
char-markad  pittiet  appn^rfately  and 
ultimataly  wfilt  naad  to  naafaorit  label 
applications  to  rafhct  Aaaa  saw  label 
laqoiramants. 


Thaaa  ncoadkaaping 
were  approved  by  the  Office  of 
I  Isnigewsnl  mmj  BiM^at  fOMB) 
tha  piovisiane  of  tha  Papenaorit 
Raductkn  Act  (44  U.S.C  SSOlKand 
idaafttfiad  aa  OMB  •05«3-0056. 

BackgnMind- 

The  Faden)  MmI  faupectiaa  Act  Cn 
U.S.C  601  araa9i>raqttiraaaa ; 
of  Agriculture  to  adnrinietar  an 
inspection  pro-am  thai  entuiea 
consumeta  that  swat  producta 
distributed  in  oaaaaurca  are 
whotoaoaaa,  net  adukarated.  and 
propariy  marked,  labeled,  and  packaged. 
Consistent  witfi  that  requirenant.  on 
^lna  5. 199a  the  Dapertmsnt  pubUsfaed 
in  tha  Federal  lagiater  (55  FR  23030)  a 
reproposal  similar  to  tha  regulation  first 
propaaad  on  DacaBfaar  27, 1968  (S3  FR 
52179).  titled.  "Heat-4*roceasing 
Procedures.  Cooking  bostructioiu.  and 
Cooling,  Handling,  and  Stotaga 
Requimmenta  for  Uncnred  Meat 
Patties."  Tha  primary  puipoaa  of  dia 
1988  proposal  was  to  set  rarth  specific 
manufacturing,  handling,  labeling,  and 
storage  requisaments  for  cooked  (haal- 
praosaaed).  uncured  mmk  nattiea.  Tka 
provisiona  of  that  propoaa)  lor  folly- 
cooked  pettiaa  wata  dengned  to  anma 
the  destntctioa  of  fiood-boma  pathogens, 
such  mB.coii  01S7ii7  and  .Soinionrihi. 
bafaca  Um  pettiaa  leave  tha 
estabbshmenl;  tha  ptoviaiona  for 
partially>coeked  er  char  waihad  poltiaa 
were  deaigpad  to  reduce  tha  numoar  of 
potential  pathogens  surviving  tha  heal 

f)rocasa.  In  addition,  informaliva 
abeling  of  these  partially-cookad  tad 
char-marked  patty  products  waa 
deaigpad  to  assist  consumera  in  tha  aa£t 
cooldng  of  these  products. 

The  1988  pnwoeal  was  based  on 
evidence  of  feod-boma  microbiological 
haaards  in  baat-procaased  pattiee  ual 
incfanlad  data  showing  54  Minnaanta 
M-tMwii  rhiUfi  ^>^pf;^HW4  iU  due  to 

0157  JI7,  a  pathogsnic  strain  of  £  call 
Tha  ilfanaa  waa  apidemiolagically 
linked  to  consumption  of  beef  pattiaa 
which  were  coosidaiad  fully-cooked. 
Also,  in  a  1985  incident,  SabnoneUa 
was  detected  in  beef  pattias  destined  for 
a  large  public  school  system.  Ibasa 
patties  were  also  cnsiaidared  fully- 
cookad.  However.  SofanonaUb  waa 
detected  before  tbe  pettiea  weia 
consumed. 

After  pubhcatian  of  tha  1988 
proposal,  a  caaaafliatmlalmeDtaigUia 
was  lanarlad  to  dw  CoBlara  far  DfMaaa 
Control  CCDQ  In  April.  1980,  inaoMag 
an  elderly  wnman  who  had  amear.  Hw 
illness  was  epidemiologicaUy  Unkadto 
raraay  nanamrmva  wncn  aMva  umt 
found  to  contain  L.  znonoeytofpuKt,  ^ha 


rncaUad  tba  turkey 

EMariypanpiawHh  underlying  heakk 
profalaoM*  pra^Mnt  aromen.  and 
patimits  aritb  SMppieeaed  inmmaa 
systama  ara  at  yaataat  risk  from 
lirtariaaia.  tha  diaaaaa  cauea  by  L 
aMHocyteimas.  Ty|rica^.  in  thia 
pofiulatian  of  immuna-impairad  people, 
Usteriosie  ia  manifaatad  aa  maningjitia  or 
meningo-encepbalitis.  which  aflacta 
tissues  arouna  the  brain  or  spine;  it  is 
also  associated  widi  septiceniia  (blood 
poisoning);  and  it  can  cmaa 
spontaoaoue  abortions  and  stillbtrtha. 

L  monocytogenes  ia  often  an 
environmental  contaminant  It  ia 
capable  of  slow  gro%irth  in  raw  and 
processed  meat  products  at  refrigeration 
temperatxire  (40  "F);  wdiereas  neither  £1 
coU  0157 :H7  nor  Salmonella  can  grow  at 
this  low  temperature.  L  monocytogenes 
is  also  more  resistant  to  heat  than  E.  cott 
01S7:H7  or  Sahnonella.  Two  studies  on 
heat  lethaUty  of  F.  co/i  0157:H7.  L. 
monocytogenes  Scott  A  and  Salmonella 
confirm  tUs  resistance:  The  SatmoneHa 
study,  oontractad  by  the  Agency  and 
reported  by  Goodfallow,  S.J.  and  Brown, 
W.L..  entitled  Tate  af  Sahnonella 
inocahtad  into  beaf  far  cooking" 
fouma)  of  Food  Protection  (1976) 
41:588-606  (here  fbrthar  Taferencad  u 
tha  Goodfollow  and  Brown  study),  and 
tha  Agency 'Conti  acted  study  reported 
by  ABC  Ilaeearch  (1988)  unpuMidied. 
entitled  "LelheBty  (rfHeat  to  Listeria 
ntonocytogntee  Scott  A  and  Bscheriduo 
coli  0157iI7.  Part  I:  D>VaIua 
Dateradnationa  in  Ghrand  Beaf  and 
Turkey"  (bare  further  r^erenced  as  tha 
ABC  study). 

BacBosa  tba  organism  is  ubiquitous, 
wtthont  carafol  praoessing  controla,  I. 
monocytogenes  mmy  contaminate  baat- 
proceaeed.  raady-t»aat  meet  or  poultry 
prndiMti  aftnr  pmraising.  hmh  prior  to 
and  during  product  parkaging  Tba 
AmaiicHi  Meat  Inatituta  (AMI),  in  ita  L 
monocytoyrnas  monitoring  program  of 
ready-to-aal  raeata  (fcankfuitaia. 
luncoaon  meats,  and  ham),  stated  diet 
post-process  contamination  of  thaaa 
products  appears  to  account  for  most  of 
the  listeria!  preaence  in  finished 
products.  (George  D.  Wilewi  "Listeria 
moaocytogenas— 1988"  Kedprocal  Meet 
Confosanca  Proceedings  41:11-13.)  In 
February.  1989.  tha  Agjancy  issiiad  FSIS 
Directiva  10,240.1.  "listarid 
m^nocytoguiesi  Testing  Procaduiaa  and 
SaniUticn  Information."  Thia  directiva 
provided  informatioa  on  the  Agency'a 
mlcrohiological  sany  Hng  and  testing 
prognm.  and  giddalinat  for 
establiiiimanta  in  rlaanfig  and 
sanitizing  aq^ipmmit  and  (acilitiea  far 
the  prevention  of  microbfologlcal 
contandnatf on.  Similar  saniltfion 
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requirements  are  included  in  this 
proposal. 

while  addressing  comments  on  the 
1988  proposal,  the  Agency  conducted  a 
survey  for  L  monocytogenes  and  for  the 
presence  of  catalase  in  samples  of  host- 
processed  meat  patties.  Catalase  is  an 
enzyme  found  in  meat.  Because  heat 
processing  at  a  temperature  above  142 
*P  destroys  the  enzyme,  a  positive  test 
indicates  the  product  was  not 
sufficiently  heat-processed  to  destroy 
the  enzyme,  thus  indicating  that  L 
monocytogenes,  if  present,  could 
survive.  To  prevent  post-heat-process 
contamination  of  the  samples,  the 
patties  were  collected  aseptically 
immediately  after  leaving  the  heating 
medium.  Sunples  were  collected  from 
33  establishments.  Of  the  33  patty 
samples,  one  beef  and  one  pork  sample 
were  positive  for  L  monocytogenes.  In 
addition,  eight  of  the  33  patty  samples 
were  positive  for  catalase,  one  of  which 
was  also  positive  for  L  monocytogenes. 
A  review  of  the  processing  procedures 
submitted  on  label  applications  for  the 
affected  kinds  of  products,  both  from 
establishments  generally  and  from  the 
establishments  with  positive  results  for 
L  monocytogenes  and/or  catalase, 
revealed  heat-processing  temperature/ 
time  combinations  ranging  from  130  *F 
with  no  stated  holding  time  at  that 
temperature  to  160  *F  for  2  minutes. 
Most  establishments,  however, 
indicated  they  heat-processed  the 
patties  to  at  least  145  *F  with  no 
prescribing  holding  time. 

The  Agency  conducted  a  second 
survey  of  heat-processed  patties,  similar 
to  the  first  However,  samples  were 
collected  from  frozen  storage  if  freshly 
manufactiired  patties  were  not  available. 
Samples  were  collected  &t>m  31 
establishments.  Of  the  31  patty  samples, 
three  beef  samples,  one  pork  sample, 
and  one  veal  sample  vrere  positive  for 
L  monocytogenes.  In  addition,  seven  of 
the  31  patty  samples  were  positive  for 
catalase,  two  of  which  were  also 
positive  for  L  monocytogenes.  A  review 
of  the  processing  orooedures  as 
submitted  on  label  applications,  as  well 
as  the  processing  prooedures  submitted 
by  the  establishments  with  positive 
results  for  L.  monocytogenes  and/or 
catalase,  revealed  heat-processing 
temperatures  ranging  from  130  *F  with 
no  stated  holding  time  to  156  *F  with  no 
stated  holding  time.  Most 
establishments,  however,  indicated  they 
heated  the  patties  to  at  least  145  *F  with 
noprescribed  holding  time. 

"niese  two  surveys  Indicate  that  L 
monocytogenes  survived  the  heat 

Sooess  in  seven  of  64  samples  for  63 
fferent  establishmants.  Because  all 
samples  positive  for  L  monocytogenes 


were  collected  immediately  after  heat- 
processing,  the  presence  of  the  organism 
could  not  oe  attributed  to  post-heat- 
prooess  contamination.  Catalase  was 
present  in  IS  of  the  64  samples.  The 
Agency  reviewed  processing 
information  from  establishments  with 
positive  results  for  L  monocytogenes 
and/or  catalase.  The  majority  had  heat- 
processing  temperature/time 
combinations  which  should  have  been 
sufficient  to  destroy  catalase,  but 
apparently  w«e  not.  This  implies  a  lack 
of  processing  control. 

this  information  further  supports  the 
need  for  a  rule  to  govern  the  processing 
of  uncured,  heat-processed  meat  patties. 

Recent  Events 

Recently,  FSIS  received  information 
about  a  foodbome  disease  outbreak 
which  was  initially  confined  to  the  State 
of  Washington.  Similar  cases  have  now 
been  reported  in  Idaho.  California,  and 
Nevada.  Mora  than  200  people  became 
ill  after  consuming  hamourgers  from  a 
fast  food  restaurant  chain.  Preliminary 
reports  indicate  that  the  raw  frozen 
ground  beef  patties  contained 
Escherichia  coli  Ol57:H7  It  is  believed 
that  the  raw  product  was  not  cooked 
sufficiently  in  the  restaurants  to 
eliminate  the  microbe. 

Discussion  of  Comments  on  the  June 
Proposal 

FSIS  received  24  comments  in 
response  to  the  June  proposal.  Eleven 
were  from  meat  processors,  eleven  were 
from  meat  industry  associations,  one 
was  from  an  academic,  and  one  was 
from  a  privately  funded  organization 
which  monitore  government  actions. 
Also,  several  requests  were  received 
asking  for  an  extension  of  the  comment 
period. 

Basis  for  Proceeding  With  Rulemaking 

1.  Several  commenten  questioned  the 
Agency's  statement  that  a  public  health 
tlueat  in  folly-cooked  patties  is 
presented  by  E.  coli,  Salmonella,  and  L 
monocytogenes.  They  contend  that  there 
are  no  documented  cases  of  food-home 
illness  from  fully-cooked,  uncured  meat 
patties.  The  commenten  also  stated  that 
in  the  E.  coli  and  Salmonella  incidents 
dted  in  the  proposal,  the  patties  were 
not  folly-cooked,  which  they  defined  as 
heat  processed  to  at  least  145  "F. 
Further,  the  commenten  stated  that  in 
the  L  monocytogenes  incident  a  cooked, 
cured  poultry  product — ^not  a  cooked, 
uncured  patty — was  implicated,  and, 
therefore,  the  incident  was  not  relevant. 
In  addition,  in  the  E.  coli.  Salmonella, 
and  L  monocytogenes  incidents  cited  in 
the  proposal,  there  were  no 
confirmations  that  the  pathogens 


siuvived  the  heat  process; 
contamination  after  the  beet  process 
could  have  been  responsible. 

The  Agency  has  determined  that  a 
significant  potential  public  health 
hazard  exists  given  the  fact  that 
pathogens  have  been  found  in  finished 
product.  Therefore,  the  Agency  is 
proceeding  with  rulemaking. 

According  to  the  GoodfalTow  and 
Browm  study  and  the  Agency-contracted 
ABC  Research  study,  achieving  an 
internal  temperature  of  145  "F.  without 
suffidont  holding  time,  is  not  suffident 
to  destroy  food-home  pathogens  such  as 
E.  coli  OlS7:H7  or  Salmonella,  as  well 
as  L.  monocytogenes.  Holding  times, 
althou^  brief,  contribute  important 
need  lethality  to  patty  processing  if  the 
industry  does  not  use  a  relatively  high 
temperature.  Patties  will  continue  to 
cook  for  a  short  time  after  removal  from 
the  heat  medium  due  to  latent  heat. 
Except  for  only  a  few  instances,  as 
reported  in  the  Agency's  L 
monocytogenes  surveys,  the  Agency  has 
not  received  any  information  from  the 
industry  which  would  indicate  that 
processon  are  monitoring  the  holding 
time.  Therefore,  the  Agency  does  not 
know  if  the  patties  in  the  inddents  dted 
were  "folly-cooked,"  i.e.,  received  the 
equivalent  of  145  *F  with  appropriate 
holding  time,  or  not. 

The  Agency  considws  the  poultry 
frankforter/L  monocytogenes  inddent 
reported  in  the  June  proposal  to  be 
relevant  to  cooked,  uncured  patties 
since  this  was  the  first  time  Listerial 
meningistic  was  epidemiologically 
linked  to  a  meat  or  poultry  produd.  The 
Agency  reported  in  the  June  proposal 
that  L  monocytogenes  survived  the  heat 
process  in  seven  of  64  meat  samples 
from  63  diffierent  establishments.  From 
the  Agency's  L  monocytogenes 
monitoring  program,  concluded 
between  July  30, 1969  and  July  31. 1990, 
82  out  of  4344  samples  of  ready-to-eat 
meat  produd  have  been  confirmed 
positive  for  L  monocytogenes.  Although 
no  illnesses  from  this  microorganism 
have  been  epidemiologically  proven  to 
be  caused  by  a  meat  produd,  and  in 
particular  cooked,  unc\ired  meat  patties, 
it  is  now  evident  that  the  consumption 
of  food  containing  L  monocytogenes 
may  cause  illness  and  even  death.  The 
Agency  must  proted  the  public  from 
such  a  health  threat.  As  stated  above, 
there  is  documented  evidence  that  L 
monocytogenes  may  be  present  in 
imcured,  cooked  patties. 

Although  the  Agency  has  evidence 
that  some  organisms  are  surviving  some 
processes,  the  Agency  agrees  that  the 
organisms  of  concem  could  also  be 
present  as  a  result  of  post-heat- 
processing  omtamination.  The 
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praient  in  th»  fciiiherf  pwduct,  leedy- 
to-eet  pteitert   roch  ■»  ftiBy-ceofced. 
uncured  BMat  pettfee— ffluft  be  free  of 
pathogenic  becleria.  The  Agenqr  has 
determined  that  this  regulation  is 
necessvy  to  assure  the  pabUc  that  the 
product  is  sale. 

2.  A  conmenter  stated  die  loleuiaking 
is  not  warranted  since  the  present 
regulations—as  the  commenter 
interprets  them — are  adequate. 

The  Agency  has  no  specific 
regulations  which  provide  safe 
processing  procedures  for  uncured, 
cooited  meat  patties.  As  a  reeuh.  the 
iudustry  has  been  operating  with 
individually  estabhshed  manufiicfuring 
pmctices.  The  Agency  has  concluded 
that  some  of  these  practices  are  net 
suffiLient  to  assure  the  uniformly  safia 
production  of  uncured,  cooked  meat 
patties  and  that  rulemaking  is  necessary. 

Limited  Comipent  Period 

3.  Several  comment ttra  requested  an 
additional  30  to  90  d^ys  for  the 
comment  period.  They  stated  that 
ad.-iiUonaI  time  was  needed  in  order  for 
them  to  further  study  the  economic 
impact  of  the  rule  and  to  analyze  the 
Agency's  responses  to  a  set  of  specific 
questions  submitted  to  the  Agency 
regarding  the  rule. 

The  industry  has  had  sufficient  time 
since  the  I>ecember,  1938,  proposal  to 
evaluate  the  impact  rulem^ng  would 
have  on  UTicared,  cooked  maat  patties. 
Th«f  Agenry  has  ciearly  informed  the 
industry  of  its  concern  about  the 
potential  health  threat  and  that  the 
Agency  will  be  proce*»ding  with 
rulemaking. 

4.  A  commenter  stated  that  the 
comment  period  was  too  short, 
considenng  the  Agency  delayed  the 
June.  13^0,  reproposal  by  approximately 
18  months. 

The  fmie  reproposal  was  delayed,  in 
part,  due  to  the  gathering  of  additional 
information  r^aiding  the  presence  of  L. 
monocytogenes  in  uncured,  cooked 
meat  patties.  Nevertheless,  the  Agency, 
in  the  December,  1988,  proposal,  alerted 
the  industry  to  the  facA  that  there  are 
food-borne  risks  with  uncured.  cooked 
meat  patties.  During  this  interim  period, 
the  industry  had  an  opportimity  to  reect 
to  the  December,  1988,  proposal  and  the 
comments  by  the  National  Advisory 
Committee  on  Kfiaohiological  Qiteria 
for  Foods  by  vohmtarily  modifying  the 
preparation  practices  fat  uncured. 
cooked  meat  patties.  The  Agncy 
considered  a  30^y  commsat  period  to 
be  sufBdent  becauaa  the  oontants  of  the 
June,  199Q,  pnponi  wan  fiuniliar  to 
interested  partie*. 


/jji/MC(  Of  the  PwpoMsd  Rum  on  OUnr 
Agencies  ond  on  bnpKincntobOB 

5.  Acommapter  expressed  concam 
that  th»FSIS  proposed  rttl»  if  adopted, 
would  causa  connision  in  other  non- 
FSIS  regulated  industries — sudi  as  food- 
service  operators  preparing  foods  other 
than  Beat  and  poultry  products— «idiich 
are  regulated  by  the  Food  and  Drug 
Administrati<m  (FDA).  Specifically,  the 
commenter  stated  that  the  proposal 
would  add  to  the  "non-uniCormity  of 
regulations  governing  the  food 
industry." 

It  is  true  that  FSIS  only  regulates  meat 
and  poultry  products  and  mandates 
time  and  temperature  combinations 
appropriate  to  those  products.  Other 
agencies  which  regulate  food  other  than 
meat  and  poultry,  such  as  fruits, 
vegetables,  end  fish,  may  use  other 
times  and  temperatures.  The  non- 
uniformity  is  perhaps  regrettable,  but 
necessary,  and  is  mitigated  by  the  fact 
that  the  rales  frequently  affect  different 
sections  of  the  food  industry. 

6.  Two  commenters  suggested  that  a 
final  rule  should  become  efiiactive  no 
soonw  than  90  to  120  days  after  it  is 
published.  They  stated  this  time  period 
would  be  necessary  in  order  to  amend 
contracts  with  other  Federal  agencies  to 
reflect  lower  product  yields  due  to 
higher  temperature  and  longer  cooking 
time  requirements. 

The  Agency  realizes  that  an 
implementation  procedure  for  a  final 
regulation  would  have  to  be  carefully 
designed,  appropriately  allowing 
"under-cooked"  product  into  the 
marketplace  without  the  safeguards 
provided  by  this  rule.  Realizing  that 
other  Federal  agencies,  such  as  the  Food 
and  Nutrition  Service  (ENS)  of  USDA, 
rely  on  meat  purchase  specifications 
which  have  speafic  cooking 
temperature/yield  requirements,  the 
Agency  will  assure  tlie  earliest  possible 
notification  to  such  agencies  so  that 
they  can  plan  accordingly. 

7.  A  commenter  stated  that  a  2-year 
implementation  would  be  necessary  in 
order  to  conduct  an  economic  impact 
analysis  of  tha  rulemaking  and  to 
educate  consumers  regarding  the 
decrease  in  yield  and  loss  of  paktability 
of  the  patties. 

The  Agency  considers  the  need  for  a 
rule  essential  to  reduce  the  potential 
foodbome  hazard  in  uncured.  cooked 
meat  patties.  The  Agency  does  not 
consider  the  economic  impact  to  be 
major,  at  explained  earlier  in  this 
document  (and  as  discussed  further 
belowU  nor  the  effect  on  patty 
palatability  to  warrant  delay  in 
publishing  tha  rule.  As  a  palatrfiflity 
alternative,  the  rulemaking  provides  for 


the  paitftl  cooking  of  uncured,  cooked 
meat  pattias.  The  safety  of  this  product 
ralias  upon  sufficient  cooking  by  tha 
consumer,  and  thus,  upon  proper 
cooking  instructions  prescribed  on  the 
label. 

Economic  bnpact 

8.  Several  commenters  disagreed  with 
tha  Agency's  assertion  that  the  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act,  Public  Law  96-354  (5 
U.S.C.  601).  They  dted  the  following 
reasons: 

(A)  A  decrease  in  product  yield  (of 
approximately  one  percent  for  each  one 
degree  increase  in  temperature  above 
145  "F)  due  to  loss  of  moisture  and  fet 
which  would  consequently  increase  the 
cost  of  the  cooked  patties. 

Approximately  225  establishments 
produce  heat-processed,  uncured  meat 
patties  (such  as  hamburgers,  Salisbury 
steaks,  breaded  and  battered  chopped 
veal  steaks,  beef  patties,  and  pork 
sausage  patties).  Virtually  all  of  these 
estabiishments  are  considered  to  be 
small  entities;  however,  the  Agency  has 
determined  that  the  economic  impact 
would  not  be  significant  for  a 
substantial  number  of  them.  (See.  Effect 
on  Small  Entires  Section  above) 

For  estabiishments  producing  fully- 
cooked,  uncured  meat  patties,  this  rule 
provides  some  choice  in  the  heat- 
processing  procedure  used  to  produce  a 
wholesome  product. 

A  new  category  of  partially-cooked, 
unouvd  meat  patties  is  included  in  this 
rule  which  provides  establishments  an 
opportimity  to  develop  an  alternative 
market  for  patties  aot  meeting  the  fully- 
cooked  criteria  of  this  rule.  In  addition, 
this  new  category  of  product  provides 
establishments  an  alternative  to 
changing  their  heat-processing 
procedmes. 

Currently,  labels  for  heat-processed 
patties  do  not  distinguish  between 
partially-cooked  and  fully-cooked, 
which  may  lead  consumers  to  believe 
that  heat-proceasad  patties  are  all  fully- 
cooked  (raady-to-aat)  patties.  This  rule 
requiiea  partially-cooked  patties  to  ba 
produced  according  to  heating  and 
cooling  performance  standtf  ds.  to  ba 
labeled  aa  partially-cooked,  and  to  bear 
cooking  instructioDS  on  the  label 

Tha  hflatyorasiing  lequiremante  for 
char-marked,  uncured  meat  patties  ia 
fiilly  in  accord  with  current 
manuforturing  practioea  and  is  not 
expected  to  anact  astabliakmants, 
except  that  innaawad  monitoring  loayba 
requited  to  asanra  compliaaca  with  wo 
spaciflod  boating  aad  cooling 
requiramoits. 
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(B)  An  additioiMl  oofi  for  f^^Mrt  of 
researdi  nd  davalopaiMl  foraaUaf 
th»  haXiy-cookad  ptUm  tlwUiy  to  tt> 

consumer. 

The  ^enqr  dkl  aoloamider  dw 
impact  me  cost  of  meeicii  far 
marfceting  ftilfy-coohed  pottiw  would 
have  on  tbe  cost  for  procraciDg  ftUhr- 
cooked  patties.  This  is  a  traditional 
maiketing  decision,  not  an  tnavofdable 
econopiic  input  lliHwitabie  to  thfa 
regulation. 

TQ  An  additional  coat  Car  pmdiaafng 
tenperatuje^linie  nMniilBfing 
eqiudpment. 

The  Agency  did  considar  whethflr 
establidunflnts  would  have  to  puichaau 
new  recording  devicea  for  noBltOTing 
temperature  and  time  and  cuucinuad 
that  this  factor  would  not  aflbd  tto 
economic  fanpact  of  Ae  rule  steoe 
eatablishments  already  measure  tho 
temperature  of  die  comed  potties.  The 
Agnicy  has  conduded  dial  dio 
commonly  used  temperature  measuring 
devices  are  aocuiale  to  1  *P  and  diis 
ie({ttirement  Is  ooDaislBDt  win  other 
regnlatians  affecting  cooked  naal 
products,  induAng  thai  far  cooked  beef 
(9  CFR  918.17).  wUtA  raijubee 
temperature  measuring  derlcas  Id  bo 
accurate  wfdifn  1  *P. 

Regarding  the  time  ] 
devicaa,  moat  mode 
measure  the  time  to  the  neaieat  aeoond. 
and  are  aocusate  to  diis  dapae  of  time. 
Hm  Agancy  does  not  aattef  pate  diat 
now  or  spedal  equiposent  %rouId  have 
to  be  purdiased  to  measure  this  factor 
nor  would  monitoring  for  accuracy  bo 
raqoirad.  Tberefara.  siaoe  a  number  of 
the  commantera  complained  about 
economic  impact,  Aa  leqiiitraniant  that 
the  time  mnatiiring  devioea  be  aocurala 
within  ona  second,  which  Impfiea 

eliminated  as  an  unnecessary  economic 
inupacL 

(D)  An  additional  coat  for  puichasing 
new  heat-jMmcaasing  emiipmanL 

The  Agancy  did  coandar  whether 
new  heat-prooasaing  eqafpaant  vpould 
be  required  In  order  to  omiply  with  the 
heat-prooasaing  leqoiraniants.  The 
Agemgr  conchided  that  equinment 
currently  used  In  most  esUabliahments 
should  ba  adequate.  Howeeer.  aomo 
manufacbnaia  would  prabab^  have  to 
puichaaa  new  eqiiipmant  and  thie  coat 
haa  been  eatimatad.  (See.  Efibct  on 
Small  Eatitiea  Section  diove). 

(E>AneddftionaTcostduetoa 
decrease  in  production  vidume  (due  to 
longer  piocMsIng  dmee  aa  a  mull  of  die 
need  foa  longiBr  holding  time^ 

The  Agency  wwlimaled  that  some    - 
establiahmaDta  may  inos  adiUtional 
costs  due  to  a  dacreaao  in  production 
volume.  However,  the  Agmcy  estimated 


the  coal  in  anulhw  way  by  eatimartng 
the  cost  of  adttog  equipoMnt  todw  B— 
to  maintain  die  same  vohana.  Tha 
Agency  fait  that  diis  waa 
arriving  at  the  sanie  coat. 

9l  Qae  oaaamentar  eatimalad  tet  the 
overaU  coal  of  die  propoaed  fula  would 
amount  to  aa  aaadb  aa  2  oaats  par  pound 
of  product;  far  225  mamifactuieia,  diia 
exceeds  $100  million  be  stated. 
However,  the  commenter  offered  no 
data  to  support  this  estimate. 

As  set  fardi  in  tha  prepoael  and  in  the 
eariiar  eooBonric  impact  sManMol  in 
'  this  dnn—aiit,  the  Agency  baa 
detaraiined  the*  diia  rule  wiD  not  rasuk 
in  an  amual  eflact  on  the  economy  of 
$100  minion  or  more. 

T^mperatun/Tlme  Monitoring 

10.  Sevaral  commenlofi  questioMed 
die  avaflebflMy  of  toraparalaraAima 
monitoring  dindoas  oapaMa  of 
accuiatdy  ■sasnring  tha  tsmper  atnre 
and  holding  time  of  cooked  patttee. 

As  aKpfamad  by  tha  Agaocy  in 
raapcoaa  to  Comment  8  (Q  ( ' 
mooileriag  equtpment  la  I 

lt.Arri—iBBlBHii 
tumpasatuia/tiiiie  nwnitorhig  eqnipaNnt 
capable  of  lecordiiig  tha  time  to  tha 
neeraat  secand  Is  avaiMila. 

Tha  Agency  has  dslenniBad  thai  II  fa 
available  but  it  may  not  phyaicaUy 
ncard  the  data  (such  as  a  print-out 
device.)  Hie  Agency  win  not  require 
phystcally  paoording  of  die  data. 

Stope  of  tk*  Proposal 

12.  Two  commenters  claimed  they 
were  not  sure  what  types  of  product 
would  ba  aflJKted  by  the  propeaed  rule. 
They  asked  wdiy  nuggets,  fritters,  and 
moaftans  were  excluded  by  the  "pelly^ 
defiiritioa,  **a  riiaped  and  farmed 
comminuted  meat  food  product  for 
individual  servings,  wfaidi  may  ormay 
not  be  Iveaded." 

The  Agency  admits  that  the  definiti<m 
needs  darillcBtiott  and  has  redefined 
the  term  "pattjr**  as  **a  shaped  and 
fonned,  camnriinited,  fiettened  cake  of 
meat  food  product".  This  specific  type 
of  meat  food  product — patties,  not 
niisgets,  frittors,  meatballs,  or  Jamaican 
style  pattiee— has  been  the  greatest 
immediate  ride  and,  diersfore,  is  the 
subject  of  iiritial  rulemaking.  Similar 
other  products  win  be  addressed  in  a 
different  rulemaking.  UnHke  patties,  die 
Agency  has  not  had  any  raportad 
illnesses  In.  which  these  other  products 
have  been  imphcated.  The  damiidon  of 
patties,  aa  contained  in  this  rule,  is 
consistent  with  the  prior  labeling 
history  of  the  product  affected.  The 
other  products  listed  above  wrere  not 
intended  to  be  affected  by  this  speciflc 


rafaaadatraintfaa 
dMlsna '^Mtty".  Ho« 
products  do  have  tha 
foodbenie 


oonaidand  aa  a  aobjact  lor  ] 

fai  die  )«M  S,  19801  Advanced  Notko'eT 

Propoaed  Rnfaaaaking  (AMPS)  (5S  FR 

22921-22923)1 


informallM  lelatfaa  to  hroadanii^  tha 
aooM  awl  natheds  af  lodudng  tta  rfak 


pouhnr 
U.A 


I 


.  the  propoaed  rula 
would  be  aaqpaadad  to  covet  froah 

»roducta^  Tha  aca^  of  thfa 

loeanot 
prodncli.Tlw 

to  anand  tUa  fufanMUna  to 
dieir  inclusion  at  thia  Mkmt. 

HACCP-BmtdSjmltmCanapt 

14.  Several  commenters  contended 
that  it  would  be  inmnmriata  to 
incorpozate  die  RAOa>^Msad  systan 
concept  Into  tha  propoaed  rub  until 
after  me  Agpncyli  ^ynar  HACX7  study 
and  pubBc  heariog*  on  KAOCP  am 
completed.  A  coaimeiHei'  atatad  diet  tha 
HAOa^baaad  system  conont  of  tha 
proposed  rule  Is  a  patcbwosk  of 
hypothaticat  thoughts  and  is  not 
sdenoe-baaed.  TVro  commentea 
contended  dial  tha  HACXT-basad 
system  conoept  should  be  rastricfsdto 
microbiological  copcema  until  the 
Agency's  2-year  study  is  oooapletad.  A 
oommantai  stated  dial  tha  HAOCP-baaad 
system  conoept  of  the  propoeed  rufa  la 
too  strict,  and  diat  a  HAOCP  system 
impliaa  flwdbiBbr  in  the  proceaaing 
prooaduie.  Anouac  obfatlad  to  tha 
raquifing  of  unachadulad  inspectfoaa  by 
pint  managament  paraonnal  of  tha 
mtitaiy  hanilTiag  ""t^t  stoiagi  niailhwa- 
Sevetal  cnarunantara  applauded  tha 
Agency'a  efibit  to  intagrata  the  concapla 
of  tha  HAGCT  system  into  the  propoaad 
rule.  Howaver,  thaaa  aama  cniiinwnf» 
noted  dafidandaa  in  tha  Agency's 
approadh,  incfaidino; 

(A)  The  Aaponttould  have 
coordinated  HAOCP  afifaits  wfdi  tho 
FDA  to  sfVfrfd  aeatian  of  muitipla 
paramatan. 

(B)  Tha  propoaed  system  for 
productian  oi  nathogan-free  product  fa 
accomplished  oy  controlling  only  the 
raw  material  and  heat-processing 
without  consideration  being  given  to 
post-haal-procassing  contamination  and 


proper  I  

(Q  The  propoaed  HAOCP  system 
lacks  reqyrfred  training  (^  plant 
employaea  to  aaauxe  HAOCP  is  working 

CD)  The  propeeed  HAOCP  system 
lackadocumentatiaB  of  monitoctng 
activity  observations— reoordkeeping. 
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A  commenter  stated  that  the  proposed 
nile  should  be  baaed  upon  safaty.  and, 
therefora,  requirements  should  only  be 
specified  fat  the  heat-processing  and 
cooling  steps.  Two  commenters  stated 
that  the  Agency  misidentified  the 
critical  control  points  in  the  proposal; 
that  the  critical  control  points  were 
more  like  control  points  or  quality 
control  points  which,  as  they  explained, 
should  be  in-plant  controls — not 
regulated  limits.  A  commenter  stated 
the  proposal's  definitions  for  critical 
control  points  and  hazards  were  at  odds 
with  other  Agency-issued  definitions  for 
these  same  terms.  A  commenter  felt  the 
monitoring  activity  freouency  for  the 
critical  control  points  would  be 
specified  in  the  propoaed  regulation. 
The  processor  should  not  be  allowed  to 
establish  this  frequency. 

The  Agency,  upon  reflection,  finds 
some  merit  in  the  comments.  Because 
the  Agency  has  not  yet  formulated  or 
implemented  HACCP,  this  regulation 
has  been  revised  to  distinguish  it  from 
the  Agency's  ongoing  HACXT  initiative. 
As  previously  explained,  there  is 
immediate  need  to  regulate  the  safety  of 
heat-processed,  uncurod  meat  patties, 
and  that  portion  of  the  proposed  rule 
has  been  retained  in  this  rule.  The 
science-based  process  control  limits 
reflect  either  good  practices  already 
adhered  to  by  some  segments  of  the 
industry  or  new,  practical  controls 
which  can  be  uniformly  applied  to  all 
segments  of  the  industry,  llie  rule,  of 
course,  is  restricted  to  microbiological  , 
concerns.  The  system,  both  as  proposed 
and  as  finalized  here,  does  include 
controls  for  post-heat-processing  and 
cooling  of  the  product.  These  controls 
are  adequate  to  control  the  safety  of  the 
product  and  to  prevent  lecontamination. 
Several  comments  indicated  that  proper 
freezing  could  be  required  and  used  in 
lieu  of  controlling  heat  processing. 
Although  freezing  does  deter  the  growth 
of  vegetative  spoilage  organisms  and 
pathogens,  it  doesn't  result  in  a  kill  step, 
as  proper  heating  does,  and  is  also 
unnecessarily  burdensome  as  a 
requirement  and  inadeauate  as  a 
replacement  for  proper  heating.  The  rule 
does  require  a  specific  frequency  for 
monitoring  friUy-heat-prooassed 
product  Documentation  of  monitoring 
activity  may  be  useful  to  the 
establishment:  however,  it  is  not  a 
requirement  of  this  rule.  Written 
recording  of  all  heating  and  cooling 
deviations  and  the  steps  taken  to 
prevent  their  recurrence,  used  in 
conjunction  with  the  Agency  inspection 
activities  will  assure  the  production  of 
safia  product  The  rule  is  now  based  on 
controls  for  heating  and  cooling  and  the 


prevention  of  cross  contamination. 
AdditionaUy,  a  label  qualifier 
requirement  is  included  for  the  less- 
than-fully-cooked  product  to  inform 
consumers  and,  thereby  reduce  the  risk 
of  food-home  ilbiess.  For  greater  clarity, 
the  Agency  has  returned  to  the  specific 
internal  temperature  requirements  to 
indicate  doneness  \ised  in  the  first 
proposal. 

Definitions 

15.  A  commenter  took  exception  to 
the  Agency's  definitions  for  the  terms 
"critical  control  point"  and  "hazard," 
stating  that  the  definitions  established 
by  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  are  more  acceptable  and 
recognized. 

Another  commenter  suggested  that 
the  term  "control  point"  be  included  in 
the  rulemaking.  The  commenter  did  not 
include  a  specific  definition  for  the 
term.  However,  it  was  suggested  that 
such  a  point  be  considered  "along  the 
line  of  a  good  manufacturing  practice 
guidehne"  or  "point  which  may  reouire 
control  but  for  which  loss  of  control  will 
not  lead  to  an  unacceptable  health  risk." 

The  comments  on  terms  related  to 
HACCP  are  no  longer  relevant,  since  in 
response  to  other  comments,  the  HACCP 
terms  and  format  have  been  removed. 

Raw  Material  Handling 

16.  Several  commenters  stated  that 
the  Agency's  present  controls  or  raw 
materials — presumably  for 
wholesomeness — are  sufficient  and  that 
new  requirements  are  not  necessary. 

Two  commenters  stated  that 
nonconformance  with  the  temperature/ 
time  requirements  for  raw  material 
would  be  unlikely  to  result  in  a  health 
hazard  and  that  these  requirements  are 
not  science-based.  Thus,  they  said,  raw 
material  handling  requirements  are  not 
needed. 

Another  commenter  stated  that  imless 
raw  material  is  controlled  from  the  time 
of  slaughter  until  it  is  heat-processed, 
the  processing  procedure  is  ineffective 
for  pathogen  control. 

A  commenter  stated  that 
microbiological  testing  of  the  raw 
material  for  L  monocytogenes  is  an 
essential  part  of  a  HACCP  system.  In 
addition,  the  commenter  suggested  only 
FSIS  certified  laboratories  be  permitted 
to  conduct  the  analyses. 

Several  commenters  suggested 
alternatives  to  the  72  hour/40  "F 
requirements,  including:  (A)  Storing  raw 
meat  at  32  "F  for  no  more  than  72  hours 
and  heat-processing  to  at  least  145  T; 
(B)  addinglhe  option  to  store  raw  meat 
at  32  or  34  *F  and  store  longer  than  72 
hours  (to  account  for  the  longer 


expected  shelf  lifs  of  the  raw  material); 
and  (C)  allowing  storage  up  to  96  or 
even  120  hour*  (to  account  for  Thursday 
shipments/Monday  processing). 

A  commenter  stated  that  small 
processors  would  be  at  a  disadvantage 
since  they  may  not  be  able  to  process 
the  raw  material  %vithin  the  72-hour 
Umit. 

A  commenter  stated  that  the  wording 
of  the  raw  meat  storage  provision  could 
be  better  stated. 

The  Agency  has  considered  these 
comments  and  now  agrees  that,  at  least 
for  the  purpose  of  this  regulation,  new 
raw  material  handling  controls  are  not 
appropriate.  In  the  context  of  a  process 
control  regulation,  such  as  HACCP,  the 
need  can  be  reexamined.  For  the  best 
pathogen  control,  the  aooner  in  the 
process  one  can  start  controlling 
pathogens  in  the  meat,  the  better. 
However,  since  safety  can  be  established 
by  assuring  the  product  is  adequately 
heated,  the  raw  material  controls  are  not 
appropriate  here.  Testing  raw  materials 
for  the  presence  of  pathogens,  however, 
is  not  sufficiently  useful  in  any  type  of 
control  program.  Raw  meat  contains 
microorganisms,  including  pathogens. 
The  purpose  of  control  is  to  assure  the 
limited  growth  and  ultimate  destruction 
of  these  pathogens. 

Nonrefrigerated  Temperature  Exposure 

17.  A  commenter  did  not  understand 
the  rationale  for  a  2-hour  holding  period 
above  40  "F  prior  to  processing  for  fully- 
cooked  products  while  partially-cooked 
and  char-marked  products  had  a  1-hour 
holding  period. 

Anotner  commenter  stated  that  the  2- 
hour  limit  for  holding  raw  material  at 
temperatures  above  40  "F  would 
seriously  affiect  processors  who 
routinely  thaw  nrozen  meat  at  room 
temperature  (above  40  "F)  for  24  to  48 
hoiirs. 

A  commenter  did  not  understand  the 
rationale  for  the  1-hour  time  limit     - 
during  equipment  failure  for  leaving 
product  unrefrigerated.  The  commenter 
stated  this  requirement  was  not 
necessary  since  a  2-hour  time  limit  is 
already  imposed  for  holding  raw 
material  at  temperatures  above  40  "F. 
One  commenter  suggested  the  2-hour 
time  limit  in  instances  of  eqmpment 
failure,  after  which  equipment  must  be 
cleaned  and  sanitized  before  production 
is  resumed,  be  increased  to  3  hours. 
During  eouipment  failures  of  up  to  3 
hours  at  ue  commenter's  facility,  the 
commenter  stated  that  no  L 
monocytogenes  had  been  detected. 

One  commenter  stated  that,  with 
respect  to  the  equipment  washing 
reqfuirements,  improper  use  of  water 
while  washing  and  cleaning  belts  and 
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equi|iai«nt  ihning  «qulpBiMrt  frilv 
could  tpn&d  L,  ntutocvtogtuts 
throBgiiont  lfa<  wtibMMWBt. 

One  CMumitT  fdllv  wippoilad  tfa* 
raqmiement  of  a  time  nmttettcB  oo 
BonranrigBnftsd  tuiupHMuis  npoMira. 
The  comiDflotflr  dted  the  wwneblwieH 
of  refrigatatine  the  law  laHrlel  If 
further  prooewingie  Bot  timthf  to 
prevent  the  growth  ofpethogenic 
microbes. 

The  exposure  time  pennittad  al 
noniuulgwated  tuiiipsiatuiea  prior  to 
praoMsing  is  another  area  <tf 
requiremmits  that  has  bean  lemoved 
from  this  nde  in  response  to  ^ 
comrasnts.  Snco  the  pnducl  can  be 
made  safe  by  adequato  heat  traatiMnt, 
the  Agency  haa  decided  thai  diia  ia 
another  aree  of  total  proosss  oottlrol  that 
must  await  HAlCXP.  On*  of  die 
comm«)ts  abcpf  addresses  the  difficulty 
of  thswing  meet  at  roan  taaqMsatura 
xmder  the  restrictions  of  dia  proposal. 
Although  not  addressed  by  thk  final 
rule^  thawing  meat  at  loaai  tempaietuie 
is  xmdesirafaJie.  Thawing  oocurs  too 
slowly,  providing  a  poasible 
environnMDt  for  ^mrth  of 
micnoflganfsBis.  Thte  is  bscoastng  weD 
known  to  die  industry  and  fv  fswsr 
piocasson  cnmntly  sn  thawing  at 
room  tempsrature  than  to  thapast 

Heat-Procetsing  Tempemtniv  and  Timo 
Re<juirenients 

18.  Several  comnMOtars  stotad  there 
was  no  ^ustificstion  (sudb  as  data 
supporting  food-boma  ilhisssss)  in  the 
proposal  fas  a  5^  ptoosss.  Theee 
conuMntara,  bowevsr.  did  saqwess 
support  far  a  4-D  psooeaa  aa  waa 
reromsMndad  by  the  National  Advisory 
rnmmittea  fnr  MimTWiffirgirtl  rritrria 
forFoodafNACMCF). 

The  Agsnqr  haa  no  foodbona  illness 
data  to  svKKKt  aithsr  the  4-D  or  the  S- 
D  process.  The  historically 
recommended  cook  far  shelfstabla 
product  ia  a  7-D  cook.  The  S-D 
requiraBisnt  in  tUa  lula  ia  baaed  oo  the 
resistance  of  the  pethogsne  of  canoera. 
the  axpectsd  nunbscs  of  nethoons  and 
an  ^ipsc^Kiato  and  coBveotional  safety 
msggfa,  adiich  was  nltiniately  stroorted 
by  FDA  sod  NACMCF  awl  waa 
examined  and  adrated  hf  FSIS  on 
advice  of  its  mkxoUokig^sts. 

19.  SavanI  Gomaantais  slated  that,  in 
the  ahasnaliva  to  pneoibed 
tenupsrstnsa/tiine  cembinationSf  some 
type  of  pseivisisn  dwuld  be  HMde  to 
aliow  an  tnlsgi  stod  as  amsmidatad 

commsntsn  rise  sxpisessd  dwt  this 
alternative  provision  should  ba 
oapivalaal  in  lathalily  to  «  4-D  nMoaaa. 
Tba  naaan  for  aol  usinga  4-0 


Agency  agrees  thet  integrated  snd 
accnmnlatad  lethality  are  epproprfate 
concepla  farnse  in  determining  the  total 
lethality  of  s  process  and  &is  rule 
permits  thnn. 

20.  A  oonnnenter  suggeeted  thst 
proceising  suthority-appiuved 
procedures,  sudi  ss  in  canning 
proceeses,  should  be  sDowed  ss  n 
altemetive  to  piescribed  temperstuie/ 
time  oondiinstitMis. 

The  Agency  sses  some  merit  in  tiw 
commenter's  statement  snd  has  sdced 
for  comments  to  the  ANPR  (55  PR 
22921,  pi^ilished  ^me  5, 1990)  on  dw 
rekted  rule.  However,  for  now,  time 
consideretians  prescribe  estabUsUng 
the  range  of  tsoBperature/tioM 
conhinattona  proposed  snd  sllowing 
future  eiqiension  later  if  it  appears 
wanantod. 

21.  One  commentar  objected  to  a  5- 
D  process  and  suggested  that  for  safety 
only  a  3-D  process  need  be  prescribed. 
The  commenter's  |ustification  far  the  3- 
D  process  vrse  bsMd  upon  the  fsct  diet 
the  consgmar  would  be  re  boating  the 
product  before  consumption  snd  that 
the  re-heating  by  the  consumsr,  in 
con}unction  with  s  3-D  beet  process  by 
the  procsssor,  would  be  sufBcient  to 
make  the  iRtiduct  sals. 

The  Agency  dissgreea.  A  consumer 
who  puioisses  s  product  Uxlsd  "felly 
cooked"  may  well  elect  to  merely  warm 
the  product  This  wanning  could  have 
virtualhr  no  eSsct  to  reducing  further 
any  pethogsns  ytt^th  bed  survived  the 
3-D  process. 

22.  A  couple  of  commentera 
supported  the  need  flora  tog^adon 
containing  only  a  4-D  heat  pracees  sad 
confends  for  aioUng  die  product  The 

r  nm wsntsri  were  opposed  to  sny  other 
reyilalory  controls.  Thsy  stated  Aat  fte 
roeat  beef  regulatian  cootaiBed  cuotiofe 
(miy  fat  beet  proceiiing  snd  onoHug, 

llie  Agsncy  baa  pettasned  this 
regulation  on  the  roesi  beef  leguletion. 
The  roeet  beef  r^uktion  (9  CFR 
318.17).  to  eddition  to  hi 
and  cooling  provisiOBS,  alao'i 
post-proraseing  provisiflns  ataied  at 
preventing  croesKxntamiDation  ssid 
instructione  on  the  heodUng  of  cookinf 
and  cooling  devietiona.  The  4-0  rale 
has  already  been  discusssd  shove. 

23.  One  coBMnenter  questioned  the 
Agency's  aasertion  to  Um  June,  1990 
propossl  diat  some  proosssosaananlly 
produce  pattiae  wdiia  ero  cooked  to  a 
temparatun/kime  oombinalion  aa 
riBorous  ss  those  stated  in  the  propoeaL 

The  Agnscy'a  sassrtion  wee  oeeed  on 


a  survey  of  eetabUduiMnls  oookin| 
uncured.  conuniButed  pfodnds.  "rae 
sunrsy  levaeladiaiaboBl  half  of  the 
procesaois  do  «so  piooediaea  aa 

leyiied  to  lids  lule. 


24.  One  oonnnenter  spprsdatsd  die 
changa  from  the  7-D  process  of  die  1988 
proposal  to  the  S-D  process  of  the  1990 
proposu.  However,  this  same 
commenter  was  concerned  thst  the 
propoeed  tempeiatuie/time 
combinations  were  still  in  ccmflict  with 
guidelines  issued  by  the  Food  and  Drug 
Adrntoistration  (FDA)  and  that 
processors  would  be  confused  diout 
seie  neet-processing  pi  scutes. 

This  Agsncy  anaVDA  hsve  s 
consukstive  reletionship  and  keep 
sbrsest  of  sech  other's  sctivities. 
However,  becsuse  FSIS  is  frequently 
dealing  %vith  similar,  but  diflnent 
issuee,  or  regoleting  diflerent 
populations,  FSS  rulee  sometimes 
differ  soniewhet  ban  FDA's,  b  this 
case,  however,  the  same  time/ 
temperatuve  diart  is  being  edopted  by 
both  sgendee. 

25.  One  commenter.  who  beet- 
processes  pstties  at  145  T  to  148  *P. 
stated  thet  a  minimum  temperature  of 
145  *F,  is  sufficient  for  seMy.  The 
commenter  also  stated  that,  after 
thousands  of  ndcrofaiologiGBl  analyses 
on  his  own  product,  the  percentage  of 
ssmples  with  stBriring  pethogans  wss 
not  nesr  the  percentage  the  Agency 
sugmeted  would  be  present 

Tne  feet  thst  die  oomraeBter  had 
surviving  pethogans  is  revealhig;  fe%- 
cooked  produd  diould  not  contain  say 
psthogsns.  It  is  because  SalaioneUa  snd 
particularly  LnterJo  monoQ^Ogenes  are 
so  beet  reeistant.  diet  FSIS  estabbshed 
the  tampasatnrss  specified  in  this  rule. 

26.  One  conunentsr  suggssfed  Uist  the 
Agency  Aanid  issna  s  directive  stating 
that  hiUy^cookad  pattiee  shonld  be 
cookad  to  a  ndnimum  of  148  7.  and 
that  a  partial  qnahty  control  (PQQ 
prooam  be  mandatory  to  assure  diis. 

FSIS  bee  detanntoed  tel  an  intamal 
temperatose  of  at  leeet  151  "F  to 
addidoB  to  aoase  aaaodated  holding 
time  ie  nseded  to  canmd  the  pethogsna 
in  fully  cooked  pattiea.  Once  dM 
estaUiriuBant  asieda  one  of  die  tfase/ 
tsmperaluiB  lelalioosfaips  idsBlified  to 
TableAaBderS318.23ofdieruIe.it 
could  propose  a  PQCprogrstofer 
control  ofthie  dae/teoipersture 
reletiaBsh^  if  it  wiriise. 

27.  One  rnmnwrtsr  did  Bot  agree  witib 
the  Agency's  leMonele  far  diseltowis^ 
best-processing  tempesatiiss/tiBM 
combtoalfeaa  far  tsnpsaatasos  less  than 
151  *F.  Theoanaseafer  snb^tled 
extrapofetod  date  (feaspsratura/tinM 
co—btoatJeB^elaS-Dpreceto  far 
tiiBipmalaassbelwoaii  145  "F  and  Ul 
•F. 

It  is  iadaad  poesdde  thet  odier  daw 
andl 
uaedtoi 
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providing  these  at  this  time  to  offer  only 
•  reasonable  range  of  safe,  effective 
time/temperatuie  combinations  that  are 
most  practical  to  most  patty  processors. 
The  combinations  the  commenter  refers 
to  would  require  longer  holding  times 
than  are  practical  for  most  patty 
processors  who  use  continuous 
processes.  However,  if  the  June  5, 1990. 
ANPR  becomes  a  regulation,  comments 
and  data  such  as  this  will  be  considered 
and  if  adopted,  a  processing  authority 
could  select  one  of  those  combinations 
if  it  were  useful  to  the  processor  being 
serviced. 

28.  One  commenter  objected  to  the 
concept  of  making  cooked  patties  safe 
by  increasing  the  temperatxire/time 
combination  and  thereby  affecting  the 
yield  and  palatability  of  the  patties. 
Instead,  the  commenter  favored 
"biological  controls  and  testing  as  the 
preferred  method  of  insuring  the  safety 
of  cooked  meats." 

Biological  controls,  such  as  the 
rearing  of  pathogen-free  and  pathogen- 
reduced  animals,  do  offer  some  hope  for 
the  future,  and  the  Agency  remains 
open  to  offers  of  evidence  that  such  an 
alternate  process  could  be  implemented. 
However,  at  present,  the  cooked  patty 
processor  typically  purchases  meat  on 
the  open  market  and  has  little  or  no 
control  over  the  suppliers.  Again,  if  the 
Agency  pwmits  alternate  processes  in 
the  future,  biological  controls  could  be 
submitted  for  consideration.  Testing,  on 
the  other  hand,  does  not  by  itself  offer 
an  alternative  to  sufficient  processing. 
Without  some  special  handling,  such  as 
that  discussed  above,  the  Agency 
assumes,  based  on  prior  experience  and 
surveys  of  the  scientific  literature,  that 
raw  meat  is  likely  to  contain  some 
pathoMns. 

29.  One  commenter  recommended 
that  the  Agency  identify  the  numbers 
and  types  of  bacteria  to  be  affected  by 
the  processing  procedure  rather  than 
defining  the  process. 

If  one  were  to  identify  the  numbers 
and  types  of  bacteria  to  be  killed  and  the 
d^ree  of  safety  to  be  added,  then  one 
has  in  effect  defined  the  process.  The 
Agency  iock  the  step  of  supplying  the 
times  and  temperatures  because  they  are 
man  useful  and  more  meaningful  to 
people  who  are  not  acciistom^  to 
calculating  processes, 

30.  One  commenter  recommended 
that  the  phrase  "minimum  holding 
time"  be  used  instead  of  "minimum 
processing  time."  The  commenter  stated 
that  the  recommmded  phrase  was  more 
clear. 

The  time  the  Agmcy  intended  to 
reference  was  the  entire  time  that  the 
product  was  receiving  heat  treatment 
Upon  investigatiao  and  leflectian.  the 


Agency  agrees  that  the  recommended 
term  is  more  descriptive,  since  it  also 
includes  the  time  immediately  after 
removing  the  product  frt>m  the  heat 
source,  lliis  change  has  been  made  in 
the  rule  as  a  point  of  clarification. 

31.  Several  commenters  asked  how 
the  processor  and  the  Agency  would 
determine  compliance  with  the  5-D 
heat  process  requirements.  One  of  the 
commenters  asked  the  following  about 
the  Agency's  determination  of 
compliance.  Would  the  Inspector-In- 
Charge  (nC)  remove  product  from  the 
procMsing  line;  and.  if  the  product  were 
removed  from  the  processing  line,  how 
would  the  nC  account  for  the  decline  in 
temperature  which  would  immediately 
occur;  and  how  would  the  UC  measure 
temperature  and/or  holdinR  time? 

Tne  processor  is  required  to  assure 
compliance  with  temperature  and  time 
requirements.  As  guidance  in 
performing  this  activity,  the  processor  is 
instructed  to  measure  the  temperatiire  of 
at  least  one  patty  per  processing  line  per 
hour,  and  to  use  temperature  measuring 
devices  accurate  within  1  "F  The  rest  of 
the  development  of  the  monitoring 
procedure  is  up  to  the  processor,  and 
many  standard  procedures  are  available. 
This  final  rule  is  based  on  the  roast  beef 
regulation  and  provides  flexibility  in 
measuring  the  patty  temperature. 

As  to  how  the  inspector  is  to 
determine  compliance  with  the 
requirement,  the  Agency  will  issue 
instructions  to  inspectors  on  monitoring 
temperature. 

32.  One  commenter  stated  that  further 
study  is  required  before  a  rule  on  heat- 
processed  patties  is  implemented.  The 
commenter  suggested  the  study  shoidd 
include:  Research  on  end-user  reheating 

{)rooedures:  calculation  of  the  combined 
ethality  of  the  processing  procedure  (by 
the  processor  and  the  consumer); 
determination  of  the  appropriateness  of 
the  label  advisory  (for  partially-cooked 
and  char-marked  products);  and  an 
assessment  of  the  holding  temperature 
and  times  for  raw  materials. 

Further  study  and  the  gathering  of 
more  information  can  always  be  useful, 
but  the  Agency  has  determined  that  it 
has  sufficient  information  to  provide 
regulatory  guidance  in  an  area  of 
demonstrated  need  that  concerns  the 
public  health.  That  being  so,  in  the 
absence  of  convincing  information  to 
the  contrary,  the  Agency  has  an 
obligation  to  the  public  to  promulgate 
this  rule. 

33.  One  commenter  stated  that  the 
effectiveness  of  the  heat-processing 
procedure  should  be  based  not  only 
upon  the  D-value  but  also  upon  the  z- 
value.  The  commenter  further  stated, 
however,  that  the  data  to  establish  the 


z-value  is  not  presently  available  but 
should  be  developed.  The  commenter 
stated  that  such  data  would  include: 
Humidity,  medium  (meat  type  and 
species),  temperature/time 
combinations,  come-up  and  come-down 
times,  and  dififerent  organisms. 

A  z-value  is  a  value  expressed  in  °F 
which  estimates  the  rate  of  thermal 
death  of  a  particular  organism.  All  the 
data  here,  as  is  true  of  that  in  the  last 

auestion,  would  be  useful  in  the 
evelopment  of  alternative  cooking 
schedules.  However,  it  is  not  necessary 
to  the  publication  of  this  rule. 

34.  Two  commenters  stated  the 
monitoring  freauencv  for  temperature 
and  time,  established  as  at  least  one 

Eatty  from  each  production  line  each 
our  of  production,  is  inadequate  and 
scientifically  unfounded.  Both 
commenters  recommended  more 
fi«auent  monitoring.  One  commenter 
said  the  monitoring  should  be 
continuous. 

The  Agency  considers  one  patty  per 
hour  per  line  to  be  continuous 
monitoring,  which  Mrill  quickly 
establish  the  safety  of  the  process. 

35.  One  commenter  characterized  the 
5-D  heat  process  of  the  1990  proposal 
as  being  more  lenient  than  the  7-D  heat 
process  of  the  1988  proposal  and 
strongly  objected  to  this  change.  The 
commenter  specifically  criticized  the 
meat  industry's  reasons  for  not 
supporting  the  7-D  heat  process— their 
concern  for  the  affects  on  the  yield, 
palatability.  and  cost  of  the  cooking. 

It  is  true  that  some  in  the  meat 
industry  criticized  the  proposed  rule  for 
the  reasons  stated.  However,  by  and 
large,  the  food  industry  and  academic 
microbiologists  agreed  that  the  prosed 
rule  was  unnecessarily  stringent.  The 
Agency  has  reconsidered  the  need,  after 
confarring  with  microbiologists  inside 
and  outside  of  the  Agency,  and  has 
determined  that  a  5-D  process  is 
sufficient  to  protect  the  public  health. 

36.  One  commenter  sud  the  use  of 
quantitative  data  to  suppt)rt  or  to  not 
support  the  appropriate  D-value  (such 
as  5-D  versus  7-D)  was  inappropriate 
since  very  small  numbers  of  pathogenic 
bacteria  could  cause  serioiis  illness  or 
death. 

The  Agency  agrees  that  the  use  of 
incidence  data  is  not  appropriate  for 
developing  the  heat  process.  The  heat 
process  recommendations  are  based  on    ' 
thermal  death  curve  requirements 
determined  sufficient  to  kill  the  highest 
number  of  pathogenic  bacteria  in  these 
products  by  the  National  Advisory 
Committee. 

These  incidence  data  were  only  useful 
for  estimating  how  often  insufficient 
processing  occurred,  and  did  not 


UMI 
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provide  infonnation  about  how  many 
bacteria  may  be  present  in  a  given 
product. 

37.  One  commenter  stated  the 
temperature/time  combinations  which 
are  sufficient  for  safety  should  be  based 
upofl  the  most  heat-resistant,  vegetative, 
pathogenic  organism  and  upon  a  worst 
case  scenario.  The  commenter  identified 
L  monocytogenes,  not  Salmonella  or  E. 
coli,  as  the  targ»t  organism. 

All  three  of  these  organisms  were 
considered  in  developing  the  process 
requirements.  As  stated  earlier,  the 
time/temperatiire  combinations  selected 
were  based  on  the  results  of 
experiments  conducted  for  USDA,  and 
on  the  expertise  of  microbiologists  and 
other  scientists,  and  the  review  of  other 
scientific  literature. 

38.  One  commenter  recommended 
that  an  additional  criterion  should  be 
patty  thickness. 

Patty  thickness  is  already  considered 
in  the  heating  requirement  and  therefore 
is  not  an  independent  criterion. 

The  next  five  comments  consists  of 
requests  fw  information,  which  in  the 
opinion  of  the  Agency,  is  not  required 
by  the  rulemaking.  However,  where 
possible,  it  is  supplied  as  a  matter  of 
interest  and  in  the  hope  that  it  will  be 
of  some  use  to  the  omimentOT. 

39.  With  regard  to  the  Minnesota 
fbod-bome  illness  incident  involving  E. 
coli  0157:H7  (referenced  in  both  the 
1988  and  1990  proposals),  one 
commenter  asked  at  what  levels  and 
occurrences  were  E.  coli  0157ii7  found 
in  the  processing  plant  and  in  the 
product  of  the  company  from  whom  the 
patties  originated. 

E.  coli  was  found  in  the  plant  from 
which  the  patties  originatea,  both  in  the 
environment  and  in  the  finished 
product.  However,  the  specific  serotype 
0157:H7  was  not  found.  This  was  still 
a  serious  finding,  howevw,  because  E. 
coli  should  not  be  found  in  ready-to-eat 
product.  None  of  the  original  product 
was  available  fcHr  sampling,  a  rather 
common  situation. 

40.  With  regahl  to  the  incident 
involving  L  monocytogenes  in  a  tiu'key 
frankfurter  (referenced  in  the  1990 
proposal),  one  commenter  asked  for  a 
copy  of  the  report  by  the  Centers  for 
Disease  Control  (CDC)  characterizing  the 
illness  as  listerial  meningitis. 

The  Agency  does  not  &ve  any  copies 
of  this  report  for  distribution,  and 
suggests  the  writer  contact  CDC  for  a 
copy  of  their  report  by  writing  to  CDC, 
Meningitis  and  Special  Pathogens 
Branch  (C09)  DBND,  NOD,  1600  Clifton 
Rd.,  NE,  Atlanta,  Georgia  30333. 

41.  With  regard  to  thA  Agency's  two 
surveys  for  L  monocytogenes  and 
presence  of  catalase  in  samples  of  heat- 


processed  meat  patties,  one  commenter 
asked  the  following  questions: 

(A)  What  were  the  serotypes  and 
levels  of  L  monocytogenes  in  each  of 
thepositive  samples? 

Tne  examination  for  Listeria 
monocytogenes  was  a  spades-specific, 
non-quantified  analysis  which  either 
did  reveal  or  didn't  the  presence  of 
Listeria;  no  serotyping  was  performed. 

(B)  >n^t  protocol  and  instructions 
were  sent  to  the  inspector-in-charge? 

The  instructions  were  printed  on  the 
survey  form  concerning  how  to  collect 
the  sample  and  what  additional 
information  to  send  along  with  it.  The 
protocol  was  to  collect  the  sample  in  an 
aseptic  manner  as  quickly  after  cooking 
as  possible. 

(C)  What  regulatory  action  was  taken 
when  a  positive  result  for  L. 
monocytogenes  was  identified  in  a 
sample? 

The  samples  were  not  part  of  the 
regular  Listeria  monitoring  program, 
and,  because  they  were  for  information 
only,  no  action  was  taken. 

(D)  Was  the  processor  identified  as 
"E"  the  same  processor  in  both  surveys? 

Yes. 

(E)  What  was  the  technique  for 
measming  the  processing  temperature 
and  time  for  each  sample  and  was  this 
technique  consistent  from  sample  to 
sample? 

The  technique  consisted  of  the 
inspector  personally  measuring  the 
temperature  and  time  in  the 
establishment  and  is  reasonably 
consistent  bom  samole  to  sample. 

(F)  Were  some  of  tne  same 
establishments  sampled  in  both  surveys 
and,  if  so,  what  was  the  total  number  of 
establishments  sampled? 

As  indicated  by  the  sample  letters, 
only  one  plant  was  in  both  surveys. 
Therefore,  the  total  number  of 
establishments  sampled  was  63. 

(G)  What  was  the  type  of  product  and 
what  were  the  processing  requirements 
for  samples  from  processors,  D,  H. ) 
through  GG,  and  QQ  through  KKK? 

As  indicated  in  the  reports,  that 
information  was  not  included  in  the 
sample.  In  most  cases  with  surveys  by 
Agency  inspectors,  the  decision  must  be 
made  between  securing  the  maximum 
amount  of  infonnation  and  allowing 
time  for  the  other  duties  that  require  the 
attention  of  Agency  inspectors. 

42.  One  commenter  asked  to  review 
the  Agency's  analytical  data  comparing 
its  5-^  heat  process  to  either  the 
integrated  lethality  approach  previously 
recommended  by  the  American  Meat 
Institute  in  response  to  the  1988 
proposal  or  the  4-D  heat  process 
previously  recommended  by  the 
National  Advisory  Committee  on 


Microbiological  Criteria  for  Foods  in 
response  to  the  1988  proposal. 

The  two  studies  used  by  the  Agency 
were  dted  in  the  proposal  and  placed 
on  file  in  the  Office  of  the  FSIS  Hearing 
Clerk.  They  did  use  integrated  lethality. 
The  4-D  heat  process  was  considered 
inadequate  based  on  the  resistance  of 
the  pathogens  of  concern,  the  expected 
numbers,  and  an  appropriate  and 
conventional  safety  margin. 

43.  One  commenter  asked: 

(A)  What  types  of  equipment  would 
FSIS  presently  recognize  for  recording 
temperature  and  holding  time? 

FSIS  recognizes  any  equipment  that 
reliably  measure  the  product  within  the 
required  degree  of  accuracy. 

(B)  At  what  point  in  the  process 
woiild  the  temperatxire  and  holding  time 
measurements  be  taken? 

Qearly  the  measurement  should  be 
performed  very  near  the  cooksite,  but 
FSIS  leaves  this  methodology  to  the 
establishment  to  permit  maximum 
flexibility. 

(C)  How  would  other  testing 
equipment  be  approved  and  recognized 
for  use? 

The  establishment  must  submit  it  to 
the  Agency  fedlities  group  to  have  it 
examined  for  safety  and  suitability  of 
purpose. 

Cooling  Requirements 

44.  One  commenter  stated  that  the 
cooling  requirements  of  the  1990 
propoMl  are  too  rigorous  and  that  they 
should  have  remained  as  they  were  in 
the  1988  proposal.  The  commenter 
stated  the  requirements  of  the  1988 
proposal  were  consistent  with  other 
Agency  guidelines  on  proper  cooling 
practices. 

The  Agency  agrees  that  more  rapid 
cooling  after  completion  of  heat- 
processing  is  a  necessary  performance 
standard  and  has  tightened  that 
requirement  in  the  1990  proposal  and  in 
this  final  rule.  The  Agency  is  now 
requiring  the  fully-cooked  patties  to  be 
cooled  to  40  "F  within  two  hours  after 
heat  processing.  The  Agency  has 
determined  that  common  industiy 
practice  for  cooling  these  types  of 
products  is  consistent  with  this  new 
cooling  requirement 

45.  One  commenter  stated  the  cooling 
temperatiuWtime  requirements  were  in 
conflict  with  FDA  giddelines  for  proper 
cooling  practices  of  non-FSIS  regulated 
food  operations. 

The  cooling  temperature  and  time 
requirements,  and  some  other 
provisions  as  well,  do  difiiar  somewhat 
bom  the  FDA  regulations.  However,  the 
two  agendas  are  regulating  some 
different  products  and  operations. 
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46.  One  commaDtar  ob)(ictad  to  the 
cooling  raquiranMots.  stating  that  they 
would  cuitail  the  commenter's  practice 
of  incorporating  tome  of  the  heat* 
processed  patties  (broken  or  malfonned 
ones)  as  raw  matarial  in  new  production 
lots.  The  commmter  contended  that  the 
2-hour  limit  for  cooling  the  heat- 
processed  patties  to  40  "F  or  below  is 
too  short  and  that  some  patties  do  not 
attain  40  'F  before  being  reused. 

The  patties  do  not  need  to  be  cooled 
to  40  *F  if  the  reuse  consists  of 
continuous  heat  processing  so  that  the 
unsatisfactory  patties  are  immediately 
reused.  Otherwise,  the  standard  cooling 
performance  standard  would  dictate 
that  the  product  for  reuse  be  cooled  to 
40  T 

47.  Two  commenters  charsctarized 
the  cooling  requirements  as  deficient  for 
the  following  reasons: 

(A)  The  hMt  processed  patties  should 
be  cooled  to  32  *F  or  below,  rather  than 
40  Tor  below. 

(B)  The  heet-processed  patties  should 
be  cooled  to  30  "F  or  below  within  24 
hours,  citing  the  vulnerability  of  the  hot 
patties  (at  157  *F)  to  bacterial  growth  if 
thepatties  are  not  immediately  frozen. 

Tne  lower  temperatures,  which  can 
result  in  freexing  the  product,  are 
considerri>ly  cooler  than  temperatures 
required  by  either  USDA  or  n}A  for 
storage  of  refrigerated  product.  They  are 
not  needed  for  product  safety,  and 
therefore  constitute  unwarranted 
interference  vrith  the  legitimate  business 
interests  of  the  establishment. 

Although  the  proposal  addressed 
deviations  genarically  and  heating 
deviations  specifically,  it  did  not  state 
how  the  establishment  could  determine 
the  permitted  dispodtion  of  the  product 
involved  in  a  cooling  deviation.  This 
rule  clarifies  the  point  that  the  contact 
person  is  the  Regicmal  Director. 

Cooking  Instructions  and  Labeling 
Requirements 

48.  One  commenter  suggested  that  an 
evaluation  should  be  made  as  to 
whether  the  UmI  advisory  for  partially- 
cooked  and  chai^marked  pattiee— "For 
Selety.  Cook  UntU  WeU  Done  (UntU 
Alices  Run  Clear)"— is  appropriate. 

Another  commenter  was  conoemed 
that  the  label  instruction  'Tor  Safety 
•  •  '"may  mislead  the  consumer  into 
thinking  uncooked  patties  are  a  health 
risk. 

Perishable,  packaged  products 
requiring  special  handling  to  maintain 
their  condition  are  presently  required  to 
have  handling  statements  displayed  on 
the  principal  diqtlay  panels  of  Uie 
labels  (9  CFR  317.2(k)).  SUtements 
presently  used  include  **ICeep 
Refrigerated.**  '*Perishable,  Keep  Under 


Refrigeration."  and  "Previously 
Hancfled  Froaen  for  Your  Protection. 
Refreeae  or  Keep  Refrigerated."  As  a 
handling  statement,  the  proposed 
labeling  requirement  huther  informs  the 
consumer  of  the  nature  of  this 
perishable  product.  Upon 
reconsideration  of  the  label  clarity, 
however,  the  Asency  has  returned  to  the 
specific  intemai  temperature  labeling 
requirement  of  the  first  proposal  and 
has  further  clarified  the  term  "easily 
readable  style." 

49.  One  commenter  agreed  that  the 
label  requirement  was  necessary  and 
beneficial,  but  stated  that  the  Agency 
should  enforce  such  a  labeling 
distinction  betvreen  fully-cooked  and 
less-than-fully-cooked  products  as  the 
only  rule  before  making  other  changes. 

Certainly  this  change  is  important, 
especially  if  the  Agency  is  going  to 
allow  the  production  of  less-tban-foUy- 
cooked  products,  but  the  Agency  has 
determined  it  is  also  important  to 
specify  cooking,  cooling,  storing  and 
handling  requirements  as  well. 

Sanitary  Handling  Practices 

50.  A  couple  of  commenters  stated 
that  the  proposed  rule  does  not  address 
cross-contamination.  They  said  the 
propoeal  deals  strictly  with  pathogen 
control  by  heat-processing. 

Section  318.23(b)(4)  of  this  regulation 
(9  CFR  318.23(b)(4)),  covers  cross- 
contamination.  It  is  patterned  after  the 
provision  in  the  roast  beef  regulation. 
318.17.  which  has  been  very  effective  in 
that  regard.  The  Agency  agrees  that 
control  of  cross-contamination  is  an 
important  part  of  the  prevention  of 
adulteration  in  all  food  processing. 

51.  Two  commenters  stated  that  the 
present  controls  regarding  fiKdlities  and 
sanitation  are  sufficient  to  control  cross 
contamination  and  that  there  is  no  need 
for  further  regulation. 

The  Agency,  based  on  reports  of 
illnesses  and  findings  of  pathogens  in 
finished  products,  disagrees. 

52.  One  commenter  stated  that  the  IIC 
should  be  given  the  latitude  to 
determine  the  acceptability  of 
processing  operations  which  do  not 
have  solid,  impervious  floor-to-ceiling 
walls  but  have  sufficient  space  between 
fiilly-cooked  and  less-than-fully-cooked 
operations. 

Although  the  proposal  does  not 
contain  the  requested  provision,  it 
seems  important  to  provide  the 
additionail  latitude  requested  by  the 
commmter.  that  of  determining  the 
acceptability  of  processing  operations 
on  the  basis  of  space  between  fully- 
cooked  and  less-than-fully-cooked 
operations.  Hie  approval  authority  was 
provided  to  the  Regional  Director,  in 


accordance  with  Agency  practice.  If  any 
such  approval  develops  into  a  general 
rule  of  applicability,  it  will  be  published 
and  promulgated  in  accordance  with  5 
U.S.C  552  and  553. 

53.  One  oonunenter  asked  if  an  "E2- 
rated  soap"  could  be  substituted  for  the 
employee  washing/sanitizing  step 
required  whenever  the  employee  enters 
the  fiilly-cooked  patty  area  or  before 
handling  unpackaged.  fully-cooked 
patties.  The  sanitixer.  as  stated  in  the 
proposal,  shall  be  germiddally 
equivalent  to  50  parts  per  million  (ppm) 
chlorine. 

The  term  "E2-rated"  refers  to  a 
designation  in  the  "List  of  Proprietary 
Substances  and  Nonfood  Compounds," 
a  publication  issued  by  the  Agisncy. 
These  E2  handwashing  and  sanitizing 
compounds  have  been  accepted  on  the 
basis  of  their  equivalency  to  50  parts  per 
million  chlorine  and  are  the  very  type 
of  compound  intended  here. 

In  aodition  the  term  "thoroughly"  to 
describe  cleaning  and  sanitizing  has 
been  removed  as  vague  and 
unnecessary.  Further,  the  requirement 
for  hand  washing  during  operations  has 
been  clarified. 

54.  One  commenter  stated  that  FSIS 
Directive  11520.2.  Revision  1.  dated  July 
17, 1986.  "Exposed  Heat-Processed 
Product:  Employee  Dress"  provides 
sufficient  guidance  for  handling 
employee  garments.  The  commenter 
stated  that  the  requirements  in  the  1990 
proposal  were  more  restrictive  than 
those  in  the  Directive  and  were, 
therefore,  not  necessary. 

This  regulation  is  in  accord  with 
§  318.17  of  the  meat  inspection 
regulations  and  the  provisions  are  more 
appropriate  for  this  type  of  product. 

55.  One  commenter  suggested 
removing  the  requirement  that  the 
product  be  "tightly"  covered  (contained 
in  §  318.23(b)(6)(iv)  of  the  1990 
proposal),  because  it  wras  unnecessary  to 
accomplish  the  desired  objective. 

The  wording  was  intenoed  to  assure 
that  finished  product  is  not 
contaminated  by  aerosol,  splash,  or 
otherwise  from  raw  product  stored 
nearby.  The  ^ency  nas  decided  the 
word  "tightly  is  unnecessary  to 
accomplish  ue  desired  objec^ve  and  it 
has  been  removed 

56.  One  commenter  suggested 
removing  the  requirement  that  product 
be  storedf  at  40  *F  or  below  (contained 
in  S  318.23(bX6Xvi)  of  the  1990 
propoeal),  since  tniuimt  fluctuations  in 
chamber  temperature  would  not  affect 
product  safety. 

Chamber  tempeiatuie  ultimately 
affiscts  intemai  product  temparatiire 
and,  more  importantly,  continued 
transient  fluduationa  show  inability  to 
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maintain  product  at  a  safe  temperature. 
Safety  ia  a  major  goal  of  this  regulation. 

57.  One  commenter  was  concerned 
about  how  the  Agency  would  interpret 
the  requirements  for  providing  physical 
separation  of  impackaged  fully-cooked 
and  less-than-fiilly-cooked  products  (as 
proposed  in  §  318.23(b)(6)(i)  of  the  1990 
proposal),  because,  he  stated,  in  many 
cases  it  is  not  necessary  to  have  a 
complete  wall  separation  to  achieve  the 
desired  end  result  of  preventing  cross- 
contamination.  The  oxnmenter  also  did 
not  like  the  lack  of  alternatives. 

The  two  methods  of  preventing  cross- 
contamination  while  processing  both 
cooked  and  raw  product  in  relatively 
close  physical  proximity  are  the 
presence  of  a  complete  wall  separation 
or  conducting  the  two  operations  in 
virtually  the  same  area,  but  at  difiisrent 
times  with  a  proper  cleanup  in  between. 
The  Regional  Directs,  as  has  been 
explained  aheve,  has  ibie  authority  in 
this  regulation  to  approve  any  other 
effective  means  of  preventing  cross 
contamination. 

58.  One  commenter  suggested,  as 
alternatives  to  providing  a  solid, 
impervious  floor-toH»iling  wall  for 
prevention  of  cross-contamination  (as 
proposed  in  §  318.23(b)((6)(i)),  that  the 
Agoicy  permit  the  following: 

(A)  A  distance  requirement  between 
exposed  fiilly-cooked  product  and  other 
product  (the  commenter  did  not  siiggest 
an  appropriate  distance). 

The  required  distance  method  doesn't 
prevent  workers  on  one  line  from 
crossing  to  the  other  line,  carrying 
contamination  from  the  raw  product 
area. 

(B)  Plastic-type  curtains  or  some  other 
type  of  separation  material. 

Plastic-type  curtains  and  other 
separation  materials  are  less  permanent 
and  are  too  easily  torn,  which  results  in 
the  spread  of  contamination. 

Requirements  for  Handling  Heating  and 
Cooling  Deviations 

59.  One  commentn  said  that  the 
paperworic  required  to  report  and 
correct  heating  and  cooling  deviation  is 
excessive.  The  commenter  suggested  the 
Agency  should  consider  other  formats 
which  would  minimize  the  necessary 
paperworic. 

The  referenced  paperwork  consists  of 
(a)  a  report  of  the  invwtigation,  needed 
to  qreate  a  record;  (b)  the  cause  of  the 
deviation  as  determined  by  the 
investigation;  and  (c)  the  steps  taken  to 
prevent  recurrence.  The  Agency  has 
determined  that  documentation  of  these 
factors  is  necessarv  to  provide  evidence 
that  the  deviation  has  been  corrected 
and  the  plant  is  again  producing  safe 
product 


60.  One  commenter  imderstood  that 
product  would  have  to  be  reprocened 
or  relabeled  if  during  storage  the 
chamber  temperature  exceeded  40  °F. 
The  commenter  stated  that  minor 
fluctuations  (such  as  a  chamber 
temperature  of  41  "F)  would  have  no 
effect  on  the  safety  of  the  finished 
product  and  that  such  situations  should 
not  be  treated  as  heating  or  cooling 
deviations. 

The  rule  as  proposed  requires  the 
establishment  to  take  immediate  steps  to 
correct  the  deviation  or  stop  the  process; 
investigate  and  identify  the  cause; 
assure  the  deviation  will  not  recur,  and 
place  on  file  in  the  establishment  a 
report  of  the  investigation,  the  cause  of 
the  deviation,  and  the  steps  taken  to 
prevent  recurrence.  However  this  final 
rule  hat  been  changed  to  only  specify 
controls  for  deviations  concerning 
heating  and  cooling,  not  storage.  The 
Departaient  has  long  used  40  'F  as  the 
appropriate  storage  temperature  and 
deviations  fiom  this  temperature  are 
acted  upon  today  by  the  inspector  when 
the  effect  of  the  deviation  is  perceived 
in  the  product  condition.  This  activity 
wiU  continue  and  it  is  sufficient  to 
protect  the  safety  of  the  product. 

List  of  Subjects 

9CFRPart318 
Food  packaging.  Meat  inspection. 

9CFRPart320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

PART  31»-ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1 .  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Aolhwiljr:  7  U.S.C  450. 1901-1906;  21 
U.S.C  601-«95;  7  CFR  2.17, 2.55. 

2.  Part  318  is  amended  by  adding  a 
new  §  318.23  which  reads  as  follows: 

i318JtS   Hee|.proeeeslng  prooedurae, 
eooking  Inatrucliona,  and  cooling,  handHng, 
and  storage  requlrementa  for  uneured  meat 


(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Comminuted.  A  processing  term 
describing  the  reduction  in  size  of 
pieces  of  meat,  including  chopping, 
flaking,  grinding,  or  mincing,  out  not 
includhig  chunking  or  sectioning. 

(2)  Heat-processed.  Treatment  oy  a 
heat  source,  including,  but  not  limited 
to,  frying,  Inroiling,  baking,  or  roasting, 
which  results  in  a  fully-cooked, 
partially-cooked,  or  char-marked 
product. 


(3)  Patty.  A  shaped  and  formed, 
comminuted,  flattened  cake  of  meat 
food  product 

(b)  Processing  procedures  for  heat' 
processed  patties.  Fully-cooud. 
partially-cooked,  or  char-marked  patties 
shall  be  processed  as  followrs: 

(1)  Heat  processing,  (i)  Official 
establishments  whida  manufecture 
fiilly-cooked  patties  shall  utilize  one  of 
the  heat-processing  procedures  in  Table 
A  of  this  paragraph: 

Table  A.— Permtited  Heat-Pfwc- 
ESSiNQ  Temperature/Time  Com- 
binations R3R  FULLY-COOKEO  PAT- 
TIES 
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MMmumhoMng 
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Thna 
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(Mkh 
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or(Sao- 
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151 

152 
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157  («Kl 
up). 

66.1  .. 

0d>7  »•*•——• 

67.2 

V7JB 

66.3  

66.8 

66.4  (and 
up). 

0.68 
.64 
.43 
.34 
.27 
.22 
,    .17 

41 
32 

26 
20 
16 
13 
10 

(ii)  Official  establishments  which 
manufecture  partially-cooked  patties 
shall  raise  the  internal  temperatiue  at 
the  center  of  each  patty  to  a  minimum 
internal  temperature  of  140  "F.  and  then 
cool  it  to  a  maximum  internal 
temperature  of  40  °F  mrithin  2  hours. 

(iii)  Official  establishments  vMdti 
manufecture  char-marked  patties  (if 
marked  by  a  heat  source)  may  raise  the 
temperature  at  the  center  of  each  patty, 
but  not  above  70  "F,  when  the  char- 
marks  are  applied  to  the  patty.  The 
process  of  char-marking  the  patty  and 
cooling  the  patty  to  a  maximum  internal 
temperature  of  40  "F  shall  be  completed 
%vitnin  2  hours  or  less. 

(iv)  The  official  establishment  shall 
measure  the  holding  time  and 
temperature  of  at  least  one  heat- 
processed  patty  from  eech  production 
Une  each  hour  of  production  to  assure 
control  of  the  heat  process.  The 
temperatiue  measuring  device  shall  be 
accurate  Mrithin  1  °F. 

(2)  Cooling,  (i)  Fully-cooked  patties 
shall  be  coofed  to  an  internal 
temperature  of  40  *F  or  below  within  2 
hours  after  heat-processing. 

(ii)  Cooling  requirements  for  partially- 
cooked  and  char^marked  patties  are 
combined  writh  those  tat  heat-processing 
and  are  contained  in  paragrapn  (b)(l)(ii) 
and  (iii)  of  this  section. 
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(iii)  The  internal  temperature 
measuring  device  shall  be  acciuate 
within  1  'F. 

(3)  Cooking  instruction  label 
requirement,  (i)  Partially-cooked  patties 
shall  bear  the  labeling  statement 
'Tartially-cooked:  For  Safety  Cook  Until 
Well  Done  (Intemal  Meat  Temperature 
160  "?)".  The  labeling  statement  shall  be 
adjacent  to  the  product  name,  at  least 
one-half  the  size  of  the  largest  letter  in 
the  product  name,  and  prraninently 
plaoad  with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs  or  devices  in  the  labeling)  as  to 
ren(^  it  likely  to  be  read  and 
imderstood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 

(ii)  Char-marked  patties.  Product  shall 
bear  the  labeling  statement  "Uncooked. 
Char-marked:  For  Safety,  Cook  Until 
Well  Done  (Intemal  Meat  Temperature 
160  *F)".  The  labeling  statement  shall  be 
ad|acent  to  the  product  name,  at  least 
one-half  the  size  of  the  largest  letter  in 
the  product  name,  and  prominently 
plaoad  with  such  conspicuousness  (as 
compared  with  other  words,  statements, 
designs  or  devices  in  the  labeling)  as  to 
render  it  likely  to  be  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  piutihase 
and  use. 

(4)  Sanitary  handling  and  storage 

Cctices.  Fully-cooked  patties  shall  be 
died  in  acrardance  with  the 
following  provisions  so  as  to  assure  that 
the  patties  are  not  recontaminated. 

(i)  To  prevoit  direct  contamination  of 
fully-cooked  patties.  ofBdal 
establishments  shall: 

(A)  Physically  separate  areas  where 
unpadcaged,  fully-cooked  patties  are 
handled  from  areas  where  less-than- 
fully-cooked  prodiicts  are  handled  using 
a  solid  impervious  floor  to  ceiling  wall; 
or 

(B)  Handle  unpackaged.  fully-cooked 
patties  and  less-than-hilly-cooked 
product  at  different  times,  and  cleaning 
the  entire  area  after  handling  other 
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products  before  handling  unpackaged, 
fully-cooked  patties;  or 

(C)  Submit  a  vmritten  procedure 
through  the  inspector-in-diarge  to  the 
Regional  Director  detailing  the  steps  to 
be  taken  whidi  would  avoid 
recontamination  of  fully-cooked  patties 
by  less-than-fully-cooked  cooked 
product  during  processing. 

(ii)  To  prevent  indirect  contamination 
of  fully-cooked  patties: 

(A)  Any  woik  surfece.  machine,  or 
tool  whidi  contacts  other  product  shall 
be  cleaned  and  sanitized  before  it 
contacts  impackaged  fully-cooked 
patties.  The  sanitizer  shall  be 
germicidaliy  equivalent  to  50  ppm 
chlorine. 

(B)  Employees  shall  wash  their  hands 
Mnth  soap  and  water  and  sanitize  their 
hands  vdienever  they  enter  the  fully- 
cooked  patty  area  or  before  handling 
luipackaged.  fuUy-cooked  patties,  l^ey 
must  also  wash  and  sanitize  their  hands 
whenever  they  become  contaminated 
during  operations  to  avoid 
contamination  of  fully-cooked  patties. 
The  sanitizer  shall  be  germiddally 
equivalent  to  50  ppm  chlorine. 

(C)  All  employee  outer  garments, 
including  aprons,  smocks,  and  gloves 
shall  be  identified  as  restricted  for  use 
in  the  fully-cooked  area  only.  The 
employee  shall  change  garments  at  least 
daily.  The  garments  shall  be  hung  in  a 
designated  location  before  the  employee 
leaves  the  area. 

(iii)  Fully-cooked  patties  stored  in  the 
same  room  with  other  product,  shall 
first  be  packaged  or  covered  to  prevent 
microbial  contamination. 

(iv)  Fully-cooked,  partially-cooked, 
and  char-marked  patties  slull  be  stored 
at  a  chamber  temperature  of  40  "F  or 
below. 

(c)  Requirements  for  handling  heating 
or  cooling  deviations.  (1)  If  for  any 
reason  a  heating  or  cooling  deviation 
has  occurred,  this  official  establishment 
shall  investigate  and  identify  the  cause; 
take  steps  to  assure  that  the  deviation 
will  not  recur;  and  place  on  file  in  the 


official  establishment,  available  to  any 
duly  authorized  representative  of  the 
Seoetary,  a  report  of  the  investigation, 
the  cause  of  the  deviation,  and  me  steps 
taken  to  prevent  reciurence;  and 

(2)  In  addition,  in  the  case  of  a  heating 
deviation,  the  official  establishment 
may  (i)  reprocess  the  affected  product, 
by  a  method  in  paragraph  (b)(l)(i)  in 
this  section,  or  (ii)  use  the  affected 
product  as  an  ingredient  in  another 
product  processed  to  one  of  the 
temperature  and  time  combinations  in 
paragraph  (b)(l)(i)  in  this  section, 
provided  this  does  not  violate  the  final 
product's  standard  of  composition, 
upset  the  order  of  predominance  of 
ingredients,  or  perceptibly  affect  the 
normal  product  characteristics,  or  (iii) 
relabel  the  affected  product  as  a 
partially-cooked  patty  product,  if  it 
meets  the  partially-cooked  requirements 
in  paragraph  (b)(l)(ii)  of  this  section. 

(3)  In  addition,  in  the  case'of  a  cooling 
deviation,  contact  the  Regional  Director 
to  determine  the  disposition  of  the 
product. 

PART  320— RECORDS. 
REGISTRATION,  AND  REPORTS 

3.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 

Antfaority:  21  U.S.C  601-695;  7  CFR  2.17, 
2.55. 

4.  Section  320.1  is  amended  by 
adding  a  new  paragraph  (bK7)  which 
reads  as  follows: 

1320.1    Records  required  to  be  kept 

(b)  •  •  • 

(7)  Records  as  required  in  §  318.23(b) 
and  (c). 

•       •       •       •       • 

Done  at  Washington,  DC  on  July  28, 1993. 

Engena  Branatoel, 

Assistant  Secretary.  Marketing  and  Inspection 
Servjcm. 

(PR  Doc  93-18340  FUed  7-30-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAOEMENT  AGENCY 

44CFRPart351  i 

MN30t7-AA77 

RedMogleel  Emergenqf  Pfenning  and 


Aoecv:  Federal  Emei^gency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


r:  This  proposed  rule  would 
establish  the  policies,  procedures  and 
framework  for  the  coordination  and 
provision  of  technical  assistance  in 
radiological  emergency  planning  and 
preparedness  to  State  and  local 
governments  for  all  types  of  peacetime 
radiological  emergencies.  It  would  also 
establi^  a  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPOC)  and  Regional  Assistance 
Committees  (RAC)  as  the  me€:hanisms 
for  coordinating  the  provision  of  Federal 
assistance.  The  proptosed  rule  would 
add  new  membors  to  the  FRPCC.  modify 
the  functions  of  the  FRPCC  and  RACs  to 
include  Federal  response  planning  and 
preparedness,  and  would  update  the 
present  rule. 

DATES:  Comments  on  the  proposed  rule 
should  be  sent  on  or  before  November 
1, 1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  are  requested  and  should  be  sent  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472,  (fax) 
(202) 646-4536. 

TOR  RJRTMER  MFOMUTKM  CONTACT: 
Vernon  L.  Wingert,  Chief,  Policy 
Development  Branch,  Radiological 
Preparedness  Division,  Office  of 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  644-2872. 
SUPPLEMENTARY  MFORMATION:  The 
Radiological  Emergency  Preparedness 
(REP)  program  was  established  after  the 
March  1979  accident  at  the  Three  Mile 
Island  nuclear  power  plant.  The 
program's  purpose  is  to  enhance 
integrated  planning  and  response  for  all 
types  of  peacetime  radiological 
emergencies  by  State,  local  and  Federal 
governments  for  emergencies  associated 
with  the  following: 

•  Commercial  nuclear  power  plants; 

•  Commercial  nuclear  Kiel  cycle 
Csdlities  and  material  license  holders; 

•  DepaztmentsofDefense  and  Energy 
(DOD/DOE)  nuclear  weapons 
production,  gtange  and  operational 
BBdlitiea  as  well  as  nucleai;  hiel  cycle 
facilities:  and 


UMI 


•  Transportation  accidents. 

Federal  agency  capabilities, 
responsibilities  and  coordination 
procedures  for  emergency  response  by 
Federal  agencies  are  included  in  the 
Federal  Radiological  Emergency 
Response  Plan  (FRERP),  the  Federal 
Response  Plan  (FRP),  and  in  Federal 
agency  implementing  plans.  The  FRERP 
was  developed  in  response  to  section 
304  of  the  Public  Law  96-295  (Nuclear 
Regulatory  Commission's  Appropriation 
Act  in  1980)  and  Executive  Order  12241 
(September  29, 1980).  Although  the 
FRPCC  and  RACs  are  not  response 
entities  per  se,  they  have  responsibility 
to  addrms  Federal  response  policy  and 
program  issues  as  they  relate  to 
emergency  planning  and  preparedness. 
[Section  on  "Comments  and  FEMA's 
Response"  published  as  a  preamble  to 
the  Final  Rule  on  March  11, 1982,  is 
deleted  for  this  proposed  amendment  to 
final  rule.) 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  because  the  rule  will 
not  apply  to  a  substantial  number  of 
small  entities  as  defined  by  the  Small 
Business  Size  Standards,  13  CFR 
121.601.  Division  E,  Major  Group  49,  as 
amended  57  FR  62520,  December  31, 
1992.  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  a  substantial  number  of  small 
entities. 

National  Environmental  Poticy  Act 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Regulation,  44  CFR 
Part  10,  Environmental  Considerations, 
that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  impact  statement  is 
not  required. 

Regulatory  Analysis 

This  proposed  rule  is  not  a  "major 
rule"  as  the  term  is  used  in  Executive 
Order  12291  and  implementing  OMB 
guidance.  It  will  not  have  an  annual 
efiiect  on  the  economy  of  $100  million 
or  more,  vnW  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal,  State  or 
local  agencies  or  geographic  regions  and 
will  not  have  a  significant  adverse 
impact  on  competition,  employment, 
investment,  productivity,  innovation  or 
the  ability  of  United  States  based 


enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
analysis  is  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection 
of  information  requirements  and  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  as  amended  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12612,  Federalism 

A  Federalism  assessment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rules  Docket  Clerk, 
above. 

List  of  Subjects  in  44  CFR  Pari  351 

Disaster  assistance.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  and 
Radiation  protection. 

Accordingly,  44  CFR  part  351  is 
proposed  to  be  revised  as  follows: 

PART  351— RADIOLOGICAL 
EMERGENCY  PLANNING  AND 
PREPAREDNESS 

Sut>paft  A— General 

351.1  Purpose. 

351.2  Scope. 

351.3  Limitation  of  scope. 

Subpart  B— Federal  Radtotogical 
Preparednaas  Coordinating  Committae  and 
Regional  Aaaiatanca  CommMaea 

351.10  Mission  and  Function. 

351.11  Committee  Membership. 

351.12  Common  Responsibilities. 

Subpart  C— Interagency  Aaalgnments 

351 .  20    The  Federal  Emergency 
Management  Agency  (FEMA) 

351.21  The  Nuclear  Regulatory  Commission 
(NRG) 

351.22  The  Environmental  Protection 
Agency  (EPA) 

351.23  Tlie  Department  of  Health  and 
Human  Services  (DHHS) 

351 .  24    The  Department  of  Energy  (DOE) 
351.25    The  Department  of  Transportation 

(DOT) 
351 .  26    The  Department  of  Agriculture 

(USDA) 

351.27  The  Department  of  Defense  (DOD) 

351 .28  The  Department  of  Commerce  (DOC) 

351.29  The  Department  of  the  Interior  (DOI) 

351.30  The  Department  of  State  (DOS) 

351.31  The  Department  of  Veterans  Affairs 
(DVA) 

351.32  The  General  Services 
Administration  (GSA) 

351.33  The  Na6onal  Communications 
System  (NCS) 

351.34  The  National  Aeronautics  and  Space 
Administration  (NASA) 

Authority:  5  U.S.C  552;  Reorganization 
Plan  No.  3  of  1978,  S  U.S.C  App.  1; 


/  Vol  58.  No.  146  /  Monday.  August  2.  1993  /  Proposed  Rules 


41155 


Bxacuthw  Ordv  12127  of  Modi  31. 1979. 3 
CFR.  1979  Camp.,  p.  370;  Bxacuthra  Ord«r 
12148  of  luly  20. 1979. 3  CPR.  1979  Gamp., 
p.  412, 50  U.S.a  App.  S  2251  note;  Exscuthra 
Order  12241  of  September  29. 19ia  3  C7R. 
1980  Comp..  p.  282;  end  the  Preeident'* 
Difective  of  December  7. 1979. 


|3f1.1 

This  part  assigns  Federal  agency  roles 
and  rasixmsibilities  for  assisting  State 
and  local  govemmeots  in  tlMir 
radiologioikl  emergency  planning  and 
preparedness  activities.  Assignments  in 
this  part  are  applicable  to  radiological 
emergencies  at  fixed  nudear  bdlities, 
transportation  accidents  involving 
radiosctive  materials,  and  other  types  of 
peacetime  radiological  emergencies. 
This  part  also  sets  forth  Federal  agency 
roles  and  responsibilities  for  sssi^ng 
FEMA  in  developing  Federal  response 
planning  and  resp<mse. 


1351.2 

The  emergency  preparedness  and 
response  planning  responsibiliUes 
covered  by  this  part  relate  to  the 
consequences  of  activities  that  extend 
beyond  the  boundaries  of  any  fixed 
nuclear  fiacility  with  a  potential  for 
serious  consequences,  including  the 
area  affected  by  a  transportation 
accident  involving  radioactive  materials 
and  other  types  of  peacetime 
radiological  emergencies. 

1351.3    Umitalienofsoepe. 

(a)  This  part  covers  Federal  agency 
assignments  and  responsibilities  in 
connection  with  State  and  local 
emergency  plans  and  preparedness 
measures.  It  does  not  set  forth  criteria 
used  in  the  review  and  approval  of  these 
plans  and  does  not  include  any  of  the 
requirements  associated  with  FEMA 
findings  and  determinations  on  the 
adequacy  of  State  and  local  government 
radiolwical  emergency  preparedness. 
FEMA  has  seperate  proosdiires  and 
criteria  for  reviewing  and  approving 
these  plans  and  preparedness 
capabilities  (44  CFR  350).  Furthermore, 
while  this  part  addresses  Fednal 
response  planning  and  prepaiedness,  it 
does  not  address  the  use  of  the  Fedcnal 
Radiological  Preparedness  Coordinating 
Committee  (FRPOQ  and  Regional 
Assistance  Committees  (RACs)  for 
actual  radiological  emeigendes. 
However,  becauae  renionae  activities 
are  and  should  be  an  integral  part  in 
emergency  planning  and  preparedness 
activity,  ft  is  appropriate  to  address 
Federal  fasponseplanning  and 
preparadnesa  vrftnin  the  context  of  this 
part.  Tbeae  reqMBsibttitiea  are 
addreeaed  in  the  Federal  Radiological 


Emergency  Response  Plan  (FRERP) 
published  oo  November  B,  1985  (50  FR 
46542).  with  the  concurrence  of  12 
Federal  agmcies.  and  the  Federal 
ReqKinse  Plan  later  publislMd  in  April 
1992  with  the  concurrence  of  27  Federal 
agencies. 

(b)  Nothing  in  this  part  authorizes 
eocess  to  or  disclosure  of  classified 
information  reouired  to  be  |m>tected  in 
accordance  Mrith  Federal  law  or 
regulation  in  the  interest  of  national 
security. 

Subpart  B    Federal  Radiological 
Preparadnesa  CoordbwUng  CommlttM 
and  Regional  Aaalatanoa  ConMnHteea 

1361.10    Meelonendftinclienef 


(a)  Tbe  FRPCC  is  established  to 
coordinate  all  Federal  responsibilities 
for  assisting  State  and  local 
governments  in  emergency  planning 
and  preftaredness  for  peacetime 
radiological  emergencies  and  to  enhance 
Federal  response  planning  and 
preparedness  for  such  emergencies. 

(b)  The  FRPCC  will  assist  FEMA  in 
providing  policy  and  program  direction 
for  the  provision  of  Federal  essistance  to 
State  and  local  governments  in  their 
radiological  emergency  praparedness 
and  response  planning  activities.  The 
FRPCC  will  establish  subcommittees  to 
assist  in  carrying  out  its  fonctions  (e.g., 
research,  training,  emergency 
instrumentation,  transportstion. 
education  and  Federal  response).  The 
FRPCC  wrill  assist  FEMA  in  resolving 
issues  relating  to  granting  of  final  FEMA 
approval  of  State  plans.  The  FRPCC  will 
coordinate,  research  and  study  efforts  of 
its  member  agencies  related  to  State  and 
local  government  radiological 
emergency  preparedness  to  assure 
minimum  duplication  and  maximum 
benefits  to  State  and  local  governments. 
The  FRPCC  will  sssura  thet  the  research 
efforts  of  its  member  agencies  sra 
coordinated  with  the  Oammittee  on 
Interagency  Radiation  Research  and 
Policy  Coordination.  The  FRPCC  will 
also  coordinate  national  Federal 
response  planning  and  preparedness 
activities. 

(c)  The  RACs  will  assist  State  and 
local  government  officials  in  the 
development  of  radiological  emngency 
plans  and  will  review  these  plans  and 
observe  exercises  to  evaluate  adequacy 
of  the  plans.  Each  Federal  agency 
member  of  the  RAGs  will  support  the 
functions  of  these  committees  by 
becoming  knowledged>le  about  Federal 
planning  and  guidance  releted  to  State 
and  local  radiological  emergency  plans, 
their  counterpart  State  organizations 
and  personnel^  whera  their  agency  can 


assist  in  improving  the  preparedness,  by 
supporting  exercise  evaluation,  and  by 
participating  in  RAC  meetings.  The 
RACs  will  also  coordinate  Regional 
Federal  response  planning  and 
preparedness  activities. 


1351.11    CemmMeei 

(a)  The  FRPCC  consisU  of  FEMA, 
which  chain  the  Committee,  the 
Nuclear  Regulatory  Commission  (NRQ. 
the  Environmental  Protection  Agency 
(EPA),  the  Departrooit  of  HealUi  and 
Human  Services  (DHHS).  the 
Department  of  Energy  {DOEl.  the 
Department  of  Transportation  (DOT), 
the  Department  of  Defense  (DOD),  the 
Department  of  Agriculture  (USDA),  the 
Department  of  Commerce  (DOC),  the 
Department  of  the  Interior  (DOI),  the 
Department  of  State  (DOS),  the 
Department  of  Veterans  Affisirs  PVA). 
the  General  Services  Administration 
(GSA),  the  National  Communications 
System  (NCS).  the  National  Aeronautics 
and  Space  Administration  (NASA)  and, 
where  appropriate  and  on  an  ad  hoc 
basis,  other  Federal  departments  and 
agencies.  As  Chair  of  the  committee, 
FEMA  is  responsible  for  assuring  that 
all  agency  assignments  described  in  this 
rule  are  coordinated  through  the 
Committee  and  carried  out  with  or  on 
behalf  of  Stale  and  local  governments. 

(b)  The  RACs,  one  in  eech  of  10 
standard  Federal  regions,'  consist  of  a 
FEMA  Regional  Representative  who 
chairs  the  Committee  end 
repreeentatives  from  the  NRC,  EPA, 
DHHS,  DOE.  DOT,  USDA.  DOC  DOI 
and  other  Federal  departments  and 
agencies,  as  appropriate.  The  FEMA 
Chairperson  of  the  RACs  «irill  provide 
guidance  and  orientation  to  oUier 
agency  members  to  assist  them  in 
carrying  out  their  functions. 


1351.12    Common  I 

Federal  agency  assignments  sra  made 
on  the  besis  of  both  common  and 
unique  responsibilities  inherent  in  the 
mission  and  expertise  of  eech  agency 
which  support  FEMA's  implementation 
of  the  REP  l*rogram  and  other  agencies 
on  an  ad  hoc  basis.  While  FEMA's  REP 
Program  encompasses  sll  types  of 
peacetime  radiological  eroeigendes. 
emphasis  is  placed  on  planning  and 
praparedness  for  commercial  nuclear 
power  plant  accidents.  To  the  extent 
that  agency  resources  permit,  the 
common  responsibilities  of  each 
partidpaUng  aganry  are  listed  in 
subpart  C  aoooraing  to  available  staff 
and  resources.  The  Federal  agendes 
involved  in  the  spedficrssponsibilities 
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listed  in  subpart  C  may  vary  according 
to  site-spednc  activities.  Also,  other 
Federal  agencies  (e.g.,  DOD,  NASA)  not 
listed  may  be  involved  with  these 
^mmon  responsibilities  on  an  ad  hoc 
basis. 

(a)  Develop  and  issue  appropriate 
planning  and  preparedness  guidance  to 
assist  State  and  local  governments. 
(FEMA.  NRC.  EPA.  DHHS.  DOE.  DOT. 
USDA.DOCandDOI) 

(b)  Review  and  evaluate  preparedness 
plans  of  State  and  local  governments. 
(FEMA.  NRC.  EPA.  DHHS.  DOE.  DOT. 
USDA.  DOC  and  DOI) 

(c)  Observe  and  evaluate  exercises. 
(FEMA.  NRC.  EPA.  DHHS.  DOE.  DOT. 
USDA.  DOC  and  DOI) 

(d)  Provide  technical  assistance  to 
State  and  local  governments,  as 
appropriate.  (FEMA.  NRC,  EPA,  DHHS. 
DOE.  DOT,  USDA.  DOC.  and  DOI) 

(e)  Assist  FEMA  in  developing, 
implementing  or  participating  in 
training  programs.  (FEMA.  NRC.  EPA, 
DOE,  and  USDA) 

(0  Assist  FEMA  in  developing 
policies  to  support  Federal  response 
planning  and  prepvedness  for 
radiological  emmendes.  (FEMA,  NRC, 
EPA.  DHHS.  DOE,  DOT.  USDA,  DOD, 
DOC.  DOI.  DO^.  DVA.  GSA,  NCS  and 
NASA) 

(g)  Provide  support  to  the  FRPCC  and 
RACs.  (FEMA.  NRC.  EPA.  DHHS.  DOE. 
DOT.  USDA.  DOD.  DOC.  DOI.  DOS, 
DVA.  GSA.  NCS  and  NASA) 

The  interagency  assignments  Usted  in 
subpart  C  have  been  coordinated  with 
and  concurred  in  by  those  Federal 
agencies.  (This  concurrence  process  is 
currently  being  undertaken.] 

Suparl  C   InHmgancy  AMignments 
1351.20   TTm  FMwal  Emergency 


(a)  Establish  policy  and  provide 
leadership  via  the  FRPCC  and  RACs  in 
the  coordiiuition  of  all  Federal 
assistance  to  State  and  local      | 
govemmmts. 

(b)  Foster  cooperation  of  industry, 
technical  societies,  Federal  agencies  and 
other  constituencies  in  the  radiological 
emergency  planning  and  preparedness 
of  State  and  local  governments. 

(c)  Assess,  with  the  assistance  of  other 
Federal  agencies,  the  adequacy  of  State 
and  local  government  emergency  plans 
and  the  capability  of  the  State  and  local 
government  officials  to  implement  them 
(e.g..  adequacy  and  maintenanoe  of 
equipment,  procedures,  training, 
resources,  staffing  levels  and 
qualifications)  and  report  the  findings 
and  detenninations  to  NRC 

(d)  Review  and  approve  State 
radiological  emergency  plans  and 


preparedness  in  accordance  with  FEMA 
procedures  in  44  CFR  part  350. 

(e)  Develop,  implement  and  maintain 
a  program  of  public  education  and 
information  to  support  State  and  local 
radiological  emergency  plans  and 
preparedness. 

(t]  Develop  and  manage  a  radiological 
emergency  response  training  program  to 
meet  State  and  local  needs,  using 
technical  expertise  and  resources  of 
other  involved  agencies.  Develop  and 
field  test  exercise  materials  and 
coordinate  the  Federal  assistance 
required  by  States  and  localities  in 
conducting  exercises,  including 
guidance  for  Federal  observers. 

(g)  Institute  procedures,  with  NRC,  to 
enhance  the  review  of  the  objectives  and 
scenarios  for  joint  exercises.  This  review 
is  to  assure  that  both  the  onsite 
considerations  of  NRC  and  the  offsite 
considerations  of  FEMA  are  adequately 
addressed  and  integrated  in  a  manner 
that  will  provide  for  a  technically  sound 
exercise  upon  which  an  assessment  of 
preparedness  capabilities  can  be  based. 
The  NRC/FEMA  procedures  will 
provide  for  the  submission  of  exercise 
objectives  and  scenarios  by  State  and 
local  governments  and  licensees 
sufficiently  in  advance  of  scheduled 
exercises  to  allow  enough  time  for 
adequate  review  by  NRC  and  FEMA, 
and  correction  of  identified  problems. 

(h)  Issue  guidance  for  establishment 
of  State  and  local  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(i)  Provide  guidance  and  assistance,  in 
coordination  with  NRC  and  DHHS,  to 
State  and  local  governments  concerning 
the  storage  and  distribution  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g., 
potassium  iodide)  to  reduce  the 
radiation  dose  to  specific  organs  as  a 
result  of  radiological  emergencies.  A 
poUcy  statement  on  potassium  iodide 
was  published  by  FEMA  in  the  Federal 
Register  on  July  24. 1985.  (50  FR  30258) 
on  behalf  of  the  FRPCC 

1351.21    The  Nuclear  Regulatory 
Cofwnlaelon. 

(a)  Assess  NRC  nuclear  facility  (e.g., 
commercial  power  plants,  fuel 
processing  centers  and  research 
reactors)  licensee  emergency  plans  for 
adequacy  to  protect  the  health  and 
safety  of  the  public. 

(b)  Verify  mat  nuclear  facility  licensee 
emergency  plans  can  be  adequately 
implemented  (e.g..  adequacy  and 
maintenanoe  of  equipment  procedures, 
training,  resources,  staffing  levels  and 
qualifications). 

(c)  Review  FEMA's  findings  and 
detenninations  of  State  and  local 


radiological  emergency  plans  for  areas 
surrounding  NRC  licensed  nuclear 
facilities. 

(d)  Consider  the  overall  state  of 
emergency  preparedness  in  making 
decisions  to  issue  operating  licenses  or 
shut  down  licensed  operating  reactors, 
including  the  integration  of  assessments 
of  emergency  preparedness  onsite  by  the 
NRC  and  offsite  by  FEMA. 

(e)  Determine,  in  cooperation  with 
other  Federal  agencies,  the  appropriate 

filanning  bases  for  NRC  licensed  nuclear 
acilities  including  distances,  times  and 
radiological  characteristics. 

(f)  Participate  with  FEMA  in  assisting 
State  and  local  governments  in 
developing  their  radiological  emergency 
plans,  evaluating  exercises  to  test  plans 
and  evaluating  the  plans  and 
preparedness. 

(g)  Assist  FEMA  and  DOT  in  the 
preparation  and  promulgation  of 
guidance  to  State  and  local  governments 
for  their  use  in  developing  the 
transportation  portions  of  radiological 
emergency  plans. 

(h)  Assist  FEMA  in  the  development, 
implementation  and  maintenance  of 
public  information  and  education 
programs. 

(i)  Assist  FEMA  in  reviewing  exercise 
objectives  and  scenarios  for  joint 
exercises  at  commercial  nuclear  power 
plants. 

(j)  Assist  FEMA  in  the  development  of 
guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(k)  Assist  FEMA  in  providing 
guidance  and  assistance  to  State  and 
local  governments  concerning  the 
storage  and  distribution  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g.. 
potassium  iodide)  to  reduce  the 
radiation  dose  to  specific  organs  as  a 
result  of  radiological  emergencies. 

1 351 .22    The  Emrironmantal  Protection 
Agency. 

(a)  Establish  protective  action  guides 
(PAGs)  for  all  aspects  of  radiological 
emergency  planning  in  coordination 
with  appropriate  Federal  agencies. 

(b)  Prepare  guidance  for  State  and 
local  governments  on  implementing 
PAGs,  including  recommendations  on 
protective  actions  that  can  be  taken  to 
mitigate  the  potential  radiation  dose  to 
the  population.  This  guidance  was 
published  in  the  EPA  "Manual  of 
Protective  Action  Guides  and  Protective 
Actions  for  Nuclear  Incidents,"  as  EPA 
400-R-92-001  in  May  1992.  [The 

f>reparation  of  PAGa  related  to  hiunan 
bod  and  animal  faed  will  be  carried  out 
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in  coordination  with  DHHS/Food  and 
Drue  Administration.) 

(cj  Assist  FEMA  with  the 
development,  implementation  and 
presentation  to  the  extent  that  resources 
permit  of  technical  training  for  State 
and  local  officials  regarding  PAGs  and 
protective  actions,  radiation  dose 
assessment  and  decision  making. 

(d)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(e)  Assist  FEMA  in  the  development, 
implementation  and  maintenance  of 
public  information  and  education 
programs. 

f351J3   ThaOapartmantofHeaWiand 

Hunan  sennoea* 

(a)  Develop  and  specify  protective 
actions  and  associated  guidance  to  State 
and  local  governments  for  human  food 
and  animal  feed  (in  cooperation  with 
the  EPA).  PAGs  for  the  "Accidental 
Radioactive  Contamination  of  Human 
Food  and  Animal  Feeds; 
Recommendations  for  State  and  Local 
Agencies"  were  published  by  FDA  in 
the  Federal  Register  (47  FR  47073, 
October  22, 1982).  These  PAGs  are 
currently  being  reexamined  and  revised. 

(b)  Provide  guidance  and  assistance  to 
State  and  local  governments  in 

Ereparing  programs  related  to  mental 
ealth,  behavioral  disturbances  and 
epidemiology  associated  with 
radiological  emergencies. 

(c)  Assist  FEMA  in  the  development, 
implemratation  and  maintenance  of 
public  information  and  education 
programs  to  support  State  and  local 
government  radiological  emergency 
plans  and  preparedness. 

(d)  Assist  FEMA  witii  the 
development,  implementation  and 
presentation  to  the  extent  that  resources 
permit  of  a  radiological  emergency 
training  program  to  support  State  and 
local  government  personnel  in  accident 
assessment,  protective  actions  and 
decision  making. 

(e)  Provide  guidance  to  State  and  local 
governments  on  the  use  of 
radioprotective  substances  and 
prophylactic  use  of  drugs  (e.g., 
potassiimi  iodide)  to  reduce  the 
radiation  dose  to  specific  organs 
including  dosage  and  projected 
radiation  exposures  at  which  such  drugs 
should  be  used. 

(f)  Assist  FEMA  in  the  development  of 
guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 

(g)  Assist,  in  cooperation  with  the 
USDA,  State  and  local  governments  in 


the  planning  for  the  safe  production, 
during  radiological  emergencies,  of 
human  food  and  animal  feed  in  the 
emergency  planning  zones  around  fixed 
nuclear  facilities. 

(h)  Assist  FEMA,  through  the 
Committee  for  Interagency  Radiation 
Research  and  Policy  Coordination,  in 
the  coordination  of  Federal  research 
efforts,  primarily  in  areas  related  to  the 
bioeflects  of  radiation,  applicable  to 
State  and  local  plans  and  preparedness. 

|3S1.a4   The  Department  of  Energy. 

(a)  Determine  the  appropriate 
planning  bases  for  DOE-owned  and 
contractor-operated  nuclear  facilities 
(e.g.,  research  and  weapon  production 
facilities)  including  distances,  time  and 
radiological  characteristics. 

(b)  Assess  DOE  nuclear  facility 
emergency  plans  for  adequacy  in 
contributing  to  the  health  and  safety  of 
the  public. 

(c)  Verify  that  DOE  nuclear  facility 
emergency  plans  can  be  adequately 
implemented  (e.g.,  adequacy  and 
maintenance  of  equipment,  procedures, 
training,  resources,  staffing  levels  and 
quaUfications). 

(d)  Assist  State  and  local 
governments,  within  the  constraints  of 
national  security  and  in  coordination 
with  FEMA,  in  (he  preparation  of  those 
portions  of  their  radiological  emergency 
plans  related  to  DOE-owned  and 
contractor-operated  nuclear  facilities 
and  radioactive  materials  in  transit. 

(e)  Serve  as  the  lead  agency  for 
coordinating  the  development  and 
issuance  of  interagency  instructions  and 
guidance  to  implement  the  Federal 
Radiological  Monitoring  and 
Assessment  Plan  (FRMAP),  which  is 
part  of  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP). 
[The  FRMAP  was  published  in  the 
Federal  Register  as  Section  C  of  the 
FRERP  at  50  FR  46542,  November  8, 
1985].  The  FRMAP  provides  the 
firamework  through  which  participating 
Federal  agencies  will  coordinate  their 
emergency  radiological  monitoring  and 
assessment  activities  with  those  of  State 
and  local  governments. 

(f)  Develop,  maintain  and  improve 
capability  to  detect  and  assess 
hazardous  levels  of  radiation. 

(g)  Review,  with  FEMA,  scenarios 
from  which  DOE  fecility  operators  and 
State  and  local  governments  may  select 
for  use  in  testing  and  exercising 
radiological  emergency  plans. 

(h)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
governments  on  emergency 
instrumentation  systems  for  radiation 
detection  and  measurement. 


fasi.2S   The  Dapartiwant  of 


(a)  Assist  FEMA,  along  with  NRC.  in 
the  preparation  and  promulgation  of 
guidance  to  State  and  local  governments 
for  their  use  in  developing  the 
transportation  portions  of  radiological 
emergency  plans. 

(b)  Provide  guidance  and  materials  for 
use  in  training  emergency  services  and 
other  response  personnel  for 
transportation  accidents  involving 
radioactive  materials  and  participate  in 
interagency  planning  for  such  training. 

I3S1.26   The  Department  of  AgrtcuWura. 

(a)  Assist  State  and  local  governments 
in  preparing  to  implement  protective 
actions  in  food  ingestion  pathway 
emergency  planning  zones  around  fixed 
nuclear  facilities. 

(b)  Develop,  in  coordination  vrith 
FEMA,  the  DHHS  and  other  Federal 
agencies,  guidance  for  assisting  State 
and  local  governments  in  the 
production,  processing  and  distribution 
of  food  resources  under  radiological 
emergency  conditions. 

(3S1.27   The  Department  of  Defanaa, 

(a)  Determine  appropriate  plaiming 
bases  for  DOD  nuclear  facilities  and 
installations  (e.g.,  missile  bases,  nuclear 
submarine  facilities  and  weapon  storage 
sites)  including  distances,  time  and 
radiological  characteristics. 

(b)  Review,  with  FEMA.  scenarios 
from  which  DOD  nuclear  facility 
commanders  and  State  and  local 
governments  may  select  for  use  in 
testing  and  exercising  radiological 
emergency  plans. 

(c)  Assist  State  and  local 
governments,  within  the  constraints  of 
national  security  and  in  coordination 
with  FEMA,  in  Uie  development,  review 
and  assessment  of  those  portions  of 
their  radiological  emergency  plans 
related  to  DOD  nuclear  facilities  and 
assist  State  officials  with  planning  for 
response  to  accidents  involving  E)OD 
controlled  radioactive  materials  in 
transit. 

1351.28    The  Department  of  Commorea. 

(a)  Assist  State  and  local  governments 
in  determining  their  requirements  for 
meteorological  and  hydxological 
services  for  radiological  emergencies 
and  assist  State  and  local  governments 
in  preparing  to  meet  these  requirements. 

(b)  Assist  FEMA  with  the 
development,  implementation  and 
presentation  of  technical  training  for 
State  and  local  officials  in  the  use  of 
meteorological  information  in 
responding  to  radiological  emergencies. 

(c)  Assist  FEMA  in  the  development 
of  guidance  for  State  and  local 
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Svaraments  on  the  •xposure  and 
:atioa  of  amsfgancy  instrumentation 
systoms  for  radiatioa  detaction  and 


(d)  Tha  Padanl  Coordinator  for 
Metaorological  Sarvicas  and  Supporting 
Raaaarch  will,  oonsistant  with  the 
provisions  of  tha  OfBca  of  Management 
and  Budgal  Circular  A-62.  smve  as  the 
coordinating  agant  far  any  multi-agency 
meteorological  aspects  of  assisting  State 
and  local  govemmants  in  their 
radiologioil  amargsncy  planning  and 
praparadness. 

1361^   TlMDapartsMntaflnlarior. 


(a)  Assist  State  and  local  governments 
in  Bsaaaiing  radiological  effects  on 
natural  raaourcas. 

(b)  Assist  State  and  local  governments 
in  determining  their  requirements  for 
hydrological  services  for  radiological 
emergencies  and  in  preparing  to  meet 
these  requirements.  j 

(c)  The  Office  of  Water  Data  I 
Coordinatioo,  U.S.  Geological  Survey, 
consistent  vrith  the  provisions  of  the 
Office  of  Management  and  Budget 
Circular  A-67,  will  serve  as  the 
coordinating  agant  for  any  multi-agency 
hydrological  aspects  of  assisting  State 
and  local  govemmmts  in  radiological 
etDMgBBcv  planning  and  preparedness. 

(d)  Assist  State  and  local  governments 
in  preparing  emergency  plans  in  order 
to  achieve  cooperation  and  cocmlination 
with  similar  Interior  plans  for  the 


opmatioa  and  management  of  Interior 
facilitiea  and  lands. 

(e)  Assist  FEMA.  State  and  local 
govemmenta  in  preparing  emergency 
plans  that  reflect  consultation/and 
coordination  with  affected  Indian  tribal 
govemmenta  and  any  plans  they  may 
develop. 


iSSIJO    TheDepertmenlofI 

(a)  Provide  aaaistanca  to  State  and 
local  govemmenta  in  developing  joint 
emergency  plans  or  coordinating  joint 
exercises  with  United  States  border 
countries. 

(b)  Assist  FEMA  and  FRPOC  in 
evaluating  exercises  that  have 
international  implications. 

(c)  Gather  and  make  available  to  the 
FRPCC  information  on  radiological 
emergencies  outaide  the  United  States. 

I3S1.31    The  Department  ol  Velersna 
Aftalra. 

(a)  Assist  State  and  local  governments 
in  addressing  medical,  first-aid  and 
mass  care  planning  and  preparedness 
activities. 

(b)  Assist  FEMA  and  the  FRPCC  in 
providing  guidance  to  State  and  local 
govemmenta  regarding  medical  and 
first-aid  operations. 

|351.as    The  Oenerel  Bervfcea 


(a)  Assist  FEMA  in  developing 
telecommunications,  planning  and 


preparedness  in  accordance  with  the 
National  Flan  for  telecommunications 
support  during  peacetime  emergencies. 

(b)  Assist  FEMA  in  identifying 
specific  logistical  support  requirements 
for  Federal  respcuise  planning  and 
preparedness. 

§381.33    The  National  Communieationa 

(a)  Provide  expertise  and  authority  to 
assist  State  and  local  governments  in 
meeting  their  commtmications  needs. 

(b)  Assist  FEMA  and  the  FRPCC  in 
developing  telecommunications 
planning  and  preparedness  for  Federal 
response  and  recovery  operations. 

1351.34    The  Nattonal  Aeronautica  and 
Space  Adminialialiuii. 

(a)  Assist  FEMA  and  the  FRPCC  in 
providing  guidance  to  State  and  local 
governments  and  the  Federal 
Government  on  radiological  issues 
arising  out  of  space  launch  activities 
involving  those  that  employ  radioactive 
materials.  This  assistance  could  include 
emergency  planning  and  preparedness 
functions  related  to  radiological 
monitoring,  emergency  response  and 
launch  vehicle  tracking. 

Dated:  July  26, 1993. 
famaa  L  Witt. 
Dinctor. 

(PR  Doc  93-18344  Filed  7-30-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10CFRPart766  ' 

UrankMi  Enrkhmanl  Oaoontamination 
and  Oamminlaainnlnn  Fund* 
ProeadufM  for  Spadai  Aaaaaamant  of 
PomaaMc  UUMIiaa 

AGENCY:  0£Bc8  of  Environmental 
Restaration  and  Waste  Management. 
Department  of  Energy. 
ACTION:  Interim  final  rule  and  request 
for  public  comment 


f:  The  Department  of  Energy 
fDOG).  Office  of  Environmental 
Restoration  and  Waste  Management, 
proposes  to  add  a  new  Part  766, 
Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund;  Procedures 
for  Special  Assessment  of  Domestic 
Utilities,  piusuant  to  sections  1801  and 
1802  of  the  Atomic  Energy  Act  of  1954 
(Act),  as  amended.  This  rule  sets  forth 
the  procedures  and  methods  for 
calculating  the  amount  to  be  paid  into 
the  Uraniimi  Enrichment 
Decontamination  and  Decommissioning 
Fimd  (Fund)  by  domestic  utilities.  This 
Fund  is  to  be  used  for  the 
decontamination  and  decommissioning 
(DftD)  of  DOE'S  uranium  enrichment 
{adlities  as  specified  in  title  XI  of  the 
Eneigy  Policy  Act  of  1992  (EPACT).  and 
reimbursement  of  uranium  and  thorium 
licensees  under  their  Remedial  Action 
Programs  as  specified  in  title  X  of  the 
EPACT.  The  interim  final  rule  covers 
procedures,  interpretations,  and  other 
policies  which  the  Act  does  not  leave  to 
DOE  discretion.  DOE  has  issued  the  rule 
as  an  interim  final  rule  to  allow  for 
public  comment  while  facilitating 
timely  administrative  action  to  comply 
with  the  obligation  to  collect  the  Fiscal 
Year  1993  Special  Assessment  from 
utilities  by  no  later  than  September  30, 
1993. 

DATES:  Efiisctive  date:  September  1, 
1993. 

Written  comments  must  be  submitted 
to  DOE  on  or  before  September  1, 1993. 
ADOnciIca:  Qjmments  should  be 
addressed  to:  Ross  Bradley,  U.S. 
Department  of  Energy,  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  Manager,  Mail 
Stop  EM-42. 1000  Independence  Ave., 
SW.,  Washington,  DC,  20585,  (301)  903- 
7646.  All  comments  received  will  be 
available  for  public  review  in  the 
Freedom  of  Information  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.,  1000  Independence  Avenue., 
Washington,  DC  20585.  (202)  568-6025. 
FOR  RMTHER  aPONMATION  CONTACT:  Ross 
Bradley.  U.S.  Department  of  Energy, 
Uraniiun  Enrichment  Decontamination 


and  Decommissioning  Fund  Manager. 
Mail  Stop  EM-42, 1000  Independence 
Ave.,  SW..  Washington,  DC,  20585. 
(301)  903-7646;  Edward  Le  Due.  U.S. 
Department  of  Eneigy,  Office  of  General 
Counsel,  Mail  Stop  GC-11, 1000 
Independence  Ave.,  SW.,  Washington, 
DC,  20585,  (202)  586-6947;  or  Lawrence 
Leiken,  U.S.  Department  of  Energy. 
Office  of  General  Counsel,  Mail  Stop 
GC-31, 1000  Independence  Ave.,  SW., 
Washington,  DC,  20585,  (202)  586-6975. 

SUPPLEMENTARY  MFORUATXW: 

I.  Background 

n.  Section  by  Section  Analysis 

A.  Section  766.101  Data  Utilization 

B.  Section  766.102  Calculation 
Methodology 

C  Section  766.103  Special  Assessment 

Invoices 
D.  Section  766.104  Reconciliation  and 

Adjustments 
E  Section  766.105  Payment  Procedures 
m.  Comment  Procedures 

IV.  Review  Under  Executive  Order  12291 

V.  Review  Under  the  Regulatory  Flexibility 

Act 
VL  Review  Under  the  Paperwork  Reduction 

Act 
Vn.  Review  Under  the  National 

Environmental  Policy  Act 
Vin.  Review  Under  Executive  Order  12612 
DC  Review  Under  Executive  Order  12778 

L  Background 

Sections  1801  and  1802  were  added  to 
the  Act  by  title  XI  of  the  Energy  Policy 
Act  of  1992  (Pub.  L  No.  102-486,  42 
U.S.C  2296e).  Section  1801  establishes 
the  Fund  in  the  Treasury  of  the  United 
States.  Subject  to  appropriations, 
amounts  on  deposit  in  tne  Fund  are 
available  to  the  Secretary  of  Energy  for 
the  purpose  of  D&D  of  DOE's  uranium 
enrichinent  fisdlities.  The  Act  requires 
that  amounts  in  the  Fund  be  invested  by 
the  Secretary  of  the  Treasury  in 
obligations  of  the  United  States.  The  Act 
also  requires  the  Secretary  of  the 
Treasury,  after  consultation  with  the 
Secretary  ofEnergy,  to  annually  report 
to  Congress  on  the  financial  condition 
and  operations  of  the  Fund. 

Section  1802  provides  that  the  Fund 
shall  consist  of  annual  deposits  of  $480 
million  per  fiscal  year,  to  oe  annually 
adjusted  for  inflation  using  the 
Department  of  Labor's  Consumer  Price 
Index  for  all-urban  consumers  (CPI-U). 
Deposits  to  the  Fund  are  requinsd  to 
indude  a  Special  Assessment  on 
domestic  utilities  (not  to  exceed  $150 
million  per  fiscal  year,  adjusted  for 
inflation  using  the  CPI-U).  Section  1802 
also  authorizes  appropriations  to  be 
deposited  into  the  Fund  in  the  amoimt 
necessary  to  ensure  that  the  total  annual 
amount  is  deposited.  The  amount 
collected  from  each  domestic  utility  for 
the  Special  Assessment  shall  be  in  the 
same  ratio  to  the  total  amount  to  be 


deposited  in  the  Fund,  for  each  fiscal 
year,  as  the  total  amotmt  of  separative 
work  units  (SWUs)  the  utility  has 
purchased  from  DOE  for  the  purpose  of 
commercial  electricity  generation,  prior 
to  the  date  of  enactment  of  the  Energy 
Policy  Act  of  1992  (October  24. 1992), 
bears  to  the  total  amoimt  of  SWUs 
purchased  from  DOE  for  all  purposes, 
including  imits  piut:hased  or  produced 
for  defense  purposes,  prior  to  October 
24, 1992. 

Collection  of  the  Special  Assessment 
and  appropriations  to  the  Fund  are 
authorized  as  of  the  date  of  enactment 
of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  and  shall  continue 
for  a  period  of  the  earlier  of  15  years  or 
when  $2.25  billion  (adjusted  for 
inflation  using  the  CPI-U)  has  been 
collected.  The  Special  Assessment 
levied  on  domestic  utilities  is  deemed 
by  the  Act  to  be  a  necessary  and 
reasonable  cxurent  cost  of  hiel,  fully 
recoverable  in  rates  in  all  jiuisdictions 
in  the  same  manner  as  other  utility  fuel 
costs. 

To  implement  sections  1801  and  1802 
of  the  Act,  this  interim  final  rule  adds 
a  new  part  766  to  chapter  in,  title  10  of 
the  Code  of  Federal  Regulations,  lliis 
new  part  will  initially  consist  of 
procedures  and  interpretive  policies  for 
the  Special  Assessment,  as  well  as 
procedures  for  reconciliation  of  records 
of  SWU  transactions  in  connection  writh 
the  calculation  of  the  Special 
Assessment.  Additional  provisions  will 
be  added  to  part  766  after  the 
Department  of  Energy  reviews  public 
comments  on  proposed  substantive 
amendments  which  DOE  is  also 
publishing  today. 

n.  Section-by-Section  Analyiis 

Subpart  A  states  the  purpose  and 
applicability  of  part  766  as  well  as 
general  definitions.  Subpart  B  begins 
with  $  766.100,  which  describes  the 
scope  of  the  subpart  as  setting  forth  the 
procedures  for  the  Special  Assessment. 

A.  Section  766.101    Data  Utilization 

Section  766.101  identifies  the  records 
upon  which  the  determination  of  the 
SWUs  purchased  for  domestic,  foreign, 
and  defense  purposes  shall  be  based. 
DOE  will  have  these  records  audited  by 
an  independent  accoimting  firm  prior  to 
initial  billing.  These  records  include  all 
SWUs  prt>duced  and  delivered  by  DOE 
(or  DOE'S  predecessor  agencies)  &om 
1945  to  October  23. 1992.  These  records 
reflect  initial  production  and  delivery  of 
SWUs,  and  do  not  reflect  subsequent 
transactions  involving  DOE  SWUs  by 
domestic  utilities.  Accordingly.  DOE 
may  use  privately  held,  reliwle,  and 
probative  records  of  SWU  transactions 


UMI 


with  Gfther  domestic  utilities.  Access  to 
DOE  racoids  is  sul^ect  to  generally 
applicable  laws  and  regulations 
governing  classified  and  sensitive 
unclassified  information  and  materials. 
Requests  for  confidential  treatment  of 
business  records  submitted  to  DOE  are 
subject  to  10  CFR  part  1004.  There  is  no 
apparent  need  for  special  regulations  in 
part  766  regarding  access  to  records. 

B.  Section  766.102    Calculation 
Methodology 

Section  766.102  describes  the  method 
for  calculating  Special  Assessments.  It  is 
largely  interpretive  of  the  formula  in  the 
text  of  the  Act. 
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C.  Section  766.103 
Invoices 


Special  Assessment 


Section  766.103  addresses  the  billing 
of  the  Special  Assessments.  DOE 
anticipates  issuing  Fiscal  Year  1993 
invoices  in  the  fourth  quarter  with  a 
summary  of  supporting  information 
described  in  paragraph  (b)  of  §  766.103. 
Under  para^ph  (c).  DOE  will  issue 
similar  invoices  in  future  fiscal  years 
and  update  supporting  information  as 
appropriate. 

D.  Section  766.104    Reconciliation  and 
Adjustments 

Section  766.104  outlines  procedures 
that  must  be  followed  by  domestic 
utilities  when  seeking  adjustments  of 
invoices.  DOE  anticipates  that  this 
procedure  will  be  used  most  often  with 
respect  to  the  Fiscal  Year  1993  Special 
Assessment  as  domestic  utilities  present 
records  of  SWU  transactions,  in  the 
nature  of  resales,  for  reconciliation  of 
the  allocation  of  SWUs.  Following 
reconciliation  of  records,  DOE  will 
provide,  in  appropriate  cases,  credits  or 
additional  assessments  against  the 
Special  Assessment  for  the  next  fiscal 
year.  Determinations  under  §  766.104 
will  serve  as  precedents,  and  may  be  the 
basis  for  summary  determinations  for 
repetitious  claims  filed  in  the  years 
following  Fiscal  Year  1993. 

During  the  administrative 
recondliatian  i»t>ces8.  each  domestic 
utility  will  have  the  opportunity  to 
question  the  aDocation  of  SWUs  that 
was  the  basis  of  the  Special  Assessment 
In  most  instances,  documentary 
evidence  of  SWU  transactions,  in  the 
nature  of  raeales,  is  in  the  possession  of 
domestic  utilities.  Domestic  utilities 
will  be  responsible  for  raising  the  issue 
of  resales  and  Aaald  be  prepared  to 
respond  to  any  questions  r^arding  their 
records  of  resales.  DOE  may  rely  on 
such  records,  if  they  are  reliable  and 
adequately  probative  of  the  transactions 
documented.  DOE  shall  attempt  to 
verify  all  claims  with  corroborating 


documentation  provided  by  purchasing 
utilities.  In  order  to  obtain  corroborating 
evidence,  DOE  may  rely  on  its  subpoena 
authority  pursuant  to  Section  161  .c  of 
the  Atomic  Eneigy  Act.  DOE  may  also 
seek  relevant  data  from  the  Nuclear 
Regulatory  Commission's  Nuclear 
Materials  Management  and  Safeguards 
System  (NMMSS).  DOE  may  give  greater 
weight  to  doamients  that  were  prepared 
contemporaneously  with  the  purchase 
or  sale  of  SWUs.  although  other 
documentation  will  be  considered. 

The  procedure  of  crediting  the 
accounts  of  domestic  utilities  as  the 
method  for  making  adjustments  as  a 
result  of  reconciliation  of  records  is 
based  on  the  experience  of  DOE  in 
administering  the  Nuclear  Waste  Fund 
under  the  Nuclear  Waste  Policy  Act, 
where  the  procedure  has  proved 
effective  and  equitable  (See  10  CFR  part 
961).  Account  Crediting  has  the  virtues 
of  greater  certainty  and  speed  in 
comparison  to  the  alternative,  which 
involves  obtaining  an  appropriation. 
DOE  considered  the  possibility  of 
dela]ring  the  requirement  to  pay  until 
reconciliation  of  records  is  complete, 
but  rejected  such  a  procedure.  Because 
the  data  regarding  SWU  transactions, 
amounting  to  resales  between  domestic 
utilities  is  so  uncertain,  the  time 
required  to  reconcile  records  in  Fiscal 
Year  1993  may  be  so  lengthy  that  the 
program  could  be  unduly  delayed.  This 
would  frustrate  Congress's  intentions  to 
establish  the  Fund  expeditiously,  and 
domestic  utilities  would  encoiuiter 
delays  in  obtaining  appropriate  rate 
relief.  DOE  does  not  intend  to  pay 
interest  on  credits  tmless  required  by 
statute  or  omtract 


E.  Section  766.105 
Procedures 


Payment 


Section  766.105  addresses  the 
procedures  that  shall  be  followed  by 
domestic  utilities  in  payment  of  their 
apportioned  share  of  the  Special 
Assessment.  Wire  transfer  is  identified 
as  the  preferred  method. 

n.  Comment  Procedures 

Interested  persons  are  invited  to 
respond  to  this  rulemaking  by 
submitting  seven  (7)  copies  of  written 
comments,  within  30  days  of  its 
publication,  to  the  addrMS  specified  in 
the  "A00RE88ES"  section  of  the 
preamble.  The  comments  and  the 
envelope  in  which  they  aro  enclosed 
should  be  deariy  marked  with  the 
designation:  "Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund;  Procedures  for  the  Special 
Assessment  of  Domestic  Utilities." 

All  comments  received  shall  be 
available  for  public  inspection  at  the 


Freedom  of  Information  Public  Reading 
Room,  Monday  throtn^  Friday.  9  a.m.  to 
4  p.m.  1000  Indepenmnce  Avenue.. 
Washington,  DC  20585.  (202)  568-6025. 

Any  information  or  data  considered 
confidential  by  the  person  furnishing  it 
must  be  so  identifimi.  DOE  reserves  the 
right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  the  information  or  data  in 
accordance  with  its  determination.  DOE 
procedures  regarding  confidential 
information  are  set  forth  in  10  CFR  part 
1004. 

IV.  Review  Under  Executive  Order 
12291 

Under  Executive  Order  12291, 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  Order.  DOE  has  reviewed  this 
interim  final  rule  and,  after  consultation 
with  the  Office  of  Management  and 
Budget  [CMS],  determined  that  it  is  not 
a  major  rule  because:  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries, 
federal,  state,  or  local  government 
agencies  or  gec^phic  regions;  and,  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-bsMd 
enterprises  to  compete  with  foreign 
based  enterprises. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  interim  final  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  The  Regulatory 
Flexibility  Act  requires  thiat  a  regulatory 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
impact  on  a  substantial  number  of  small 
entities."  This  regulation  involves  a 
Special  Assessment  against  domestic 
utilities  that  is  considered  a  necessary 
and  reasonable  current  cost  of  fiieL  fully 
recoverable  in  rates  in  all  jurisdictions. 
DOE  therefore  certifies  that  this 
regulation  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

This  interim  final  rule  imposes  no 
additional  paperwork  burden  on  the 
public. 

Vn.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  determined  that  this  interim 
final  rule  is  covered  under  the 
Categorical  Exclusion  found  at  10  CFR 
Part  1021  that  applies  to  establishment 
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of  regulatory  procadures.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vm.  Review  Under  Executive  Order 
12612  \ 

This  interim  final  rule  does  not  have 
a  substantial  direct  effisct  on  the  states, 
the  relationship  between  the  states  and 
the  federal  Government,  or  the 
distribution  of  power  and 
responsibiUties  among  various  levels  of 
Government.  No  Federalism  assessment 
under  Executive  Order  12612  is 
required.  j 

DC.  Beview  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12991  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimixe  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  insure  that  the  regulation 
clearly  specifies  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect, 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  interim  final 
rule  meets  the  requirements  of  sections 
2(a)  and  (b)  of  Executive  Order  12778. 

Lilt  of  Subjects  in  10  CFR  Part  766 

Confidential  business  information. 
Electric  power  rates,  Electric  utilities. 
Nuclear  materials,  Radioactive 
materials.  Reclamation,  Reporting  and 
recordkeeping  requirements,  Uranium. 
Waste  treatment  and  disposal. 

Issued  in  Washington,  DC.  on  this  16th  day 
of  July  1993.  : 

Tboauw  P.  Gmably  ' 

Astistant  Secntaryfor  Environmental 
Bestoration  and  Waste  Management. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  ni  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  766,  to  read  as 
follows: 


PART  766-URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMIS8IONINQ  FUND; 
PROCEDURES  FOR  SPECIAL 
ASSESSMENT  OF  DOMESTIC 
UTILITIES 


Sk. 

766.1  Purpose. 

766.2  Applicability. 

766.3  DenaiUons. 


forSpeeW 


766.100  Scope. 

766.101  DaU  utilization. 

766.102  Calculation  roathcdology. 

766.103  Special  Assessment  invoices. 

766.104  Reconciliation  and  adjustments. 

766.105  Payment  procedures. 

Anlhority:  42  U.S.C  2201, 2297g.  2297g- 
1,  7254. 

Subpart  A— <a«n«ral 

1766.1  Purpoee. 

The  provisions  of  this  part  establish 
policies  applicable  to  administration  of 
the  Fund  established  by  section  1801  of 
the  Atomic  Energy  Act  of  1954.  as 
amended. 

1766.2  AppUcabiHty. 

This  part  applies  to  all  domestic 
utilities  in  the  United  States  that 
purchased  separative  work  units  from 
the  DOE  between  194S  and  October  23. 
1992. 

|7«6J    DaflnMona. 

For  the  purposes  of  this  part,  the 
following  terms  shall  be  defined  as 
follows: 

CPI-U  means  the  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 

DOE  means  the  United  States 
Department  of  Energy  and  its 
predecessor  agencies. 

Domestic  utility  means  any  utility  in 
the  United  States  that  has  purchased 
SWUs  from  DOE  for  the  purpose  of 
electrical  generation,  during  the  period 
beginning  in  1945  to  October  23, 1992. 

Fund  means  an  account  in  the  U.S. 
Treasury  referred  to  as  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund,  established  by 
section  1801  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Oak  Ridge  Operations  Office  means 
the  Oak  Ridge  Operations  Office  of  the 
Department  of  Energy  in  Oak  Ridge, 
Tennessee. 

OHA  means  the  DOE's  Office  of 
Hearings  and  Appeals. 


Special  Assessment  means  the  special 
assessment  levied  on  domestic  utilities 
for  payments  into  the  Fund. 

StVU  means  a  separative  work  unit, 
the  common  measure  by  which  uranium 
enrichment  services  are  sold. 

TESS  means  the  Toll  Enrichment 
Services  System,  which  is  the  database 
that  tracks  uranium  enrichment  services 
transactions  of  the  DOE  Oak  Ridge, 
Tennessee  Operations  Office.  TESS 
serves  four  primary  functions:  planning, 
toll  transaction  processing,  customer 
invoicing  and  historical  tracking  of 
SWU  deliveries. 

Subpart  B— Proeaduraa  for  Special 
Aaaeasment 

1766.100  Scope. 

This  subpart  sets  forth  the  procedures 
for  the  Special  Assessment  of  domestic 
utilities  for  funds  to  be  deposited  in  the 
Fund. 

1766.101  Data  utObatlon. 

DOE  shall  use  the  records  from  the 
Toll  Enrichment  Services  System 
(TESS)  and  other  records  maintained  by 
the  Otic  Ridge  Operations  Office  in 
order  to  determine  the  total  SWUs 
purchased  from  DOE  for  all  purposes. 
DOE  shall  use  records  from  TESS, 
relevant  records  of  domestic  utilities, 
and  such  other  information  as  DOE 
deems  to  be  reliable  and  probative  in 
determining  the  number  of  SWUs  that 
were  purchased  by  each  utility  prior  to 
October  24, 1992.  A  domestic  utility 
shall  be  considered  to  have  purchased 
an  SWU  from  DOE  if  the  SWU  was 
produced  by  DOE  but  purchased  by  the 
domestic  utility  from  another  source. 
DOE  shall  consider  a  purchase  to  have 
occurred  upon  the  delivery  of  an  SWU 
to  the  domestic  utility  purchasing  the 
SWU.  A  domestic  utility  shall  not  be 
considered  to  have  purchased  an  SWU 
from  DOE  if  the  SWU  was  purchased  by 
the  domestic  utility  but  subsequently 
sold  to  another  source. 

1766.102    Calculation  Methodology. 

(a)  Calculation  of  Domestic  Utilities' 
Annual  Assessment  Ratio  to  the  Fund. 
Domestic  utilities  shall  be  assessed 
annually  for  their  share  of  the  Fund. 
The  amount  of  the  assessment  shall  be 
determined  by  the  ratio  of  SWUs 
produced  by  DOE  and  purchased  by 
domestic  utilities  prior  to  October  24, 
1992.  to  the  total  number  of  SWUs 
produced  and  purchased  from  DOE  for 
all  purposes  (including  SWUs  produced 
for  defense  purposes).  This  ratio  is 
expressed  by  the  following  hypothetical 
example: 


UMI 
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SWUs  purchased  by  aN  domestic  uUBtiM 


12345 


ToWSWUs 

producad— «■ 

purpo6M 


Special  M- 
•••amant  ralio 


45678 


21 


fCAi^  Cd'cuJ**©"  of  the  Baseline  Total  Annual  Special  Assessment  for  Domestic  Utilities.  The  Special  Assessment 
(SA)  ratio  calculated  m  paragraph  (a)  of  this  section  shall  be  multiplied  by  $480  million,  yielding^  total  amount 
of  the  annual  Special  Assessment  as  of  October  1992.  In  the  event  that  this  amount  is  in  exoeM  of  $150  million 
the  annua  Special  Asaessment  shall  be  capped  at  $150  million.  The  baseline  total  annual  Special  Assessment  is  determined 
as  shown  in  toe  following  hypothetical  example: 


Total  fund 


SAralk) 


Annual  ^Mdal 


$480,000,000 


0.27 


$129,600,000 


(c)  Calculation  of  Baseline  Special  Assessment  per  Utility.  The  ratio  of  the  total  number  of  SWUs  purchased  by 
an  individual  domestic  utility  for  electrical  generation,  to  the  total  number  of  SWUs  purchased  by  all  domestic  utilities 
In'jnS  i^T'i^^^l"  '""W®^  K^^  ^P^'**  Assessment  calculated  in  paragraph  (b)  of  this  section,  detennines 
an  individual  uUhty  s  share  of  the  baseline  total  annual  Special  Assessment.  A  hypothetical  example  of  such  a  calculation 


Single  utility  SWUs 


All  utility 
SWUs 


Utflity  ratio 


Annual  special 
assessment 


Individual  util- 
ity assessment 


300 


12345 


.02       X      $129,600,000  $2,502,000 


id)  Calculation  of  Inflation  Adjustment  After  October  24.  1992.  The  Special  Assessment  billed  to  domestic  utilities 
shall  be  ad|usted  for  inflation  each  year  using  the  most  recently  published  monthly  CPI-U  data  and  the  CPI-U  for 
October  1992.  A  hypothetical  example  of  such  a  calculation  follows: 


CPI-U  (Mar  93) 


CPI-U  (Oct  92) 


AdKi^menl 
muNiplief 


150 


141.8 


1.06 


Utiiiy  assessmanl 


Adjustment 
muMpSef 


Adjusted  utnity 
assessment 


$2.592.000 X 


1.06 


$2,747,520 


1766.103    Special  MMeemant  Invoice* 

(a)  DOE  shall  iaaue  annually  a  Special 
Assessment  invoice  to  each  domestic 
utility.  In  each  Special  Assessment 
invoice.  DOE  shall  require  payment,  on 
or  before  30  days  from  the  date  of  each 
invoice,  of  that  utility's  prorated  share 
of  the  total  baseline  Special  Assessment 
as  adjusted  for  inflation  using  the  most 
recently  published  monthly  CPI-U  data. 

(b)  DOE  shall  enclose  with  the  Fiscal 
Year  1993  Special  Assessment  invoice  a 
sealed,  business  confidential,  stunmary 
SWU  transaction  statement  including: 

(1)  TESS  infonnation  which 
documents  the  basis  of  the  utility's 
assessment: 

(2)  A  list  of  domestic  utilities  subject 
to  the  Special  Assessment: 

(3)  The  total  number  of  SWUs 
purchased  fay  all  domestic  utilities  for 
all  purposes  prior  to  October  24. 1992. 

(4)  The  total  number  of  SWUs 
purchased  for  all  purposes  prior  to 
October  24. 1992.  including  SWUs 
purchased  or  produced  for  defense 
puipoees:aDd 


(5)  Such  other  information  as  may  be 
appropriate. 

(c)  With  regard  to  any  fiscal  year  after 
Fiscal  Year  1993.  IXffi  shall  enclose  a 
summary  SWU  transaction  statement 
with  Special  Assessment  invoices 
which  includes  any  significant  updated 
information  under  paragraph  (b)  of  this 
section. 

1766.104    Reconeiliattonandadiuatmenta. 

(a)  A  domestic  utility  that  wishes  to 
request  an  adjustment  has  30  days  from 
the  date  of  a  Special  Assessment  invoice 
to  file  a  notice  requesting  an  adjustment. 
Such  notice  shall  include  an 
explanation  of  the  basis  for  the 
adjustment  and  any  supporting 
documents,  and  may  include  a  request 
for  a  meeting  with  DCK  to  discuss  its 
invoice.  Such  notice  shall  be  filed  at  the 
address  set  forth  in  the  Special 
Assessment  invoice,  and  filing  of  the 
notice  is  complete  only  upon  receipt  by 
DOE.  In  no  event  should  the  filing  of  a 
notice  for  an  adjustment  stay  the 
obligation  to  pay. 


(b)  DOE  may  request  additional 
information. 

(c)  After  its  review  of  any  notice 
submitted  under  paragraph  (a)  of  this 
section  and  other  relevant  information, 
and  after  making  any  necessary 
adjustment  to  its  records  in  light  of 
reliable  and  adequately  probative 
records  submitted  by  a  domestic  utility. 
DOE  shall  make  a  written  determination 
granting  or  denying  the  requested 
adjustment  and.  if  appropriate,  may 
provide  for  a  credit  against  the  Special 
Assessment  invoice  for  the  next  fiscal 
7ear. 

f  766.1  OS    Payment  procedures. 

DOE  shall  specify  payment  details 
and  instructions  in  all  Special 
Assessment  invoices.  The  preferred 
method  of  payment  is  wire  transfer  to  an 
account  for  the  Fund  in  the  Department 
of  the  Treasury. 

[FR  Doc.  93-18396  Filed  7-29-43;  1:12  pm| 
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OEFARTMENT  OF  ENERGY 

lOCFRPwITee  I 

Uranhim  Enrichmwit  DMontemination 
■nd  DwofiNiilHloninQ  Fund! 
ProoMliirM  for  SpMW  AsMMinent  of 
Dow— He  UUIttloo  1 

AGBICY:  Office  of  Enviitnunenfal 

Restoration  and  Waste  Management, 

Department  of  Energy. 

action:  Notice  of  proposed  rulemaking, 

public  bearing,  and  raquest  for  public 

comment. 


UMI 


:  The  Department  of  Energy 
(DOE),  Office  of  Environmental 
Restoration  and  Waste  Management, 
proposes  to  amend  Part  766,  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund:  Procedures  for 
Special  Assessment  of  Domestic 
Utilities.  Part  768.  which  is  being 
established  by  a  seperate  interim  final 
rule  published  simultaneously  with  this 
proposed  rule,  implements  sections 
1801  and  1802  of  the  Atomic  Energy  Act 
of  1954  (Act),  as  amended  by  the  Energy 
Policy  Act  of  1992.  The  Act  creates  the 
Uranium  Enrichment  Decontamination 
and  Decommissioning  F\ind  (Fund),  and 
provides  for  a  Special  Assessment  of 
domestic  utilities  for  payment  into  the 
Fund.  DOE  plans  to  submit  invoices 
subsequent  to  Fiscal  Yekr  1993.  at  the 
beginning  of  each  fiscal  year,  to  each 
domestic  utility  for  its  respective  share 
of  the  Special  Assessment  to  the  Fund. 
Fiscal  Year  1994  invoicing  will  be 
postponed  two  quarters  to  accommodate 
the  reconciliation  of  records.  This 
proposed  rule  wotild  expand  the  interim 
final  rule  by  adding  new  sections 
addressing  substantive  matters  left  by 
the  Act  to  DOE  discretion,  such  as  a 
required  method  of  payment,  late 
payment  fees,  and  administrative 
appeals. 

DATES:  Written  comments  must  be 
submitted  to  DOE  on  or  before 
September  1, 1993.  DOE  haft  scheduled 
a  public  hearing  beginning  at  9  a.m.,  on 
Thursday,  Aiigust  19, 1993. 
A00RCS8CS:  Comments  and  requests  to 
attend  the  hearing  in  Germantown, 
Maryland,  in  the  main  auditorium, 
should  be  addressed  to:  Ross  Bradley, 
U.S.  Department  of  Energy.  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  Manager,  Mail 
Stop  EM-42. 1000  Independence  Ave., 
SW..  Washington,  DC.  20585,  (301)  903- 
7646.  All  comments  received  will  be 
available  for  public  review  in  the 
Freedom  of  Information  Public  Reading 
Room.  Monday  throxigh  Friday.  9  a.m.  to 
4  p.m.  1000  Independence  Avenue., 
Washington,  DC  20585,  (202)  568-6025. 


FOR  FURTNEfl  MFORMATION  CONTACT:  Ross 
Bradley.  U.S.  Department  of  Energy, 
Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund  Manager, 
Mail  Stop  EM-42, 1000  Independence 
Ave.,  SW.,  Washington.  DC,  20585, 
(301)  903-7646:  Edward  Le  Due,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  Mail  Stop  GC-11, 1000 
Independence  Ave.,  SW..  Washington, 
DC.  20585.  (202)  586-6947;  or  Lawrence 
Leiken,  U.S.  Department  of  Energy, 
Office  of  General  Counsel,  Mail  Stop 
GC-31. 1000  Independence  Ave..  SW., 
Washington.  DC.  20585,  (202)  586-6975. 
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I.  Background 

n.  Analysis  of  Proposed  Amendments 

A.  Section  766.104    Reconciliation  and 
Adjustments 

B.  Section  766.105    Payment  Procedures 
C  Section  766.106    Late  Payment  Foes 

m.  Opportunity  for  Public  Comment 

A.  Written  Comments 

B.  Public  Hearing  Procedures 

rV.  Review  Under  Executive  Order  12291 

V.  Review  Under  the  Regulatory  Flexibility 

Act 

VI.  Review  Under  the  Paperwork  Reduction 

Act 
Vn.  Review  Under  the  National 

Environmental  Policy  Act 
VOL  Review  Under  Executive  Order  12612 
DC  Review  Under  Executive  Order  12778 

I.  Background 

Section  1801  of  the  Act.  42  U.S.C. 
2297g.  requires  DOE  to  establish  and 
administer  the  Fund  for  the  purpose  of 
decontamination  and  decommissioning 
of  DOE'S  uranium  enrichment  facilities. 
Tlie  Fimd  is  required  to  be  invested  by 
the  Secretary  of  the  Treasiuy  in 
obligations  of  the  United  States.  The 
Secretary  of  the  Treasury  is  to  report 
annually  to  Congress  on  the  financial 
condition  and  operations  of  the  Fund. 
After  consultation  with  the  Secretary  of 
Energy. 

Section  1802  of  the  Act,  42  U.S.C. 
2297g-l,  provides  that  the  Fund  shall 
consist  of  annual  deposits  of  $480 
million  per  fiscal  year  to  be  annually 
adjustecl  for  inflation  using  the 
Consimier  Price  Index  for  all-urban 
consumers  (CPI-U).  The  source  of  the 
Ftmd  shall  be  a  Special  Assessment  on 
domestic  utilities  (not  to  exceed  $150 
million  annually,  adjusted  for  inflation 
using  the  CPI-U)  and,  as  authorized 
under  section  1802,  such  appropriations 
as  are  necessary  to  ensure  tnat  tne  total 
annual  amount  is  deposited.  The 
amount  collecrted  for  the  Special 
Assessment  shall  be  in  the  same  ratio  to 
the  total  amount  to  be  deposited  in  the 
Fund,  for  each  fiscal  year,  as  the  total 
amount  of  separative  work  imits  (SWUs) 
purchased  from  DOE  by  domestic 
utilities,  prior  to  the  date  of  enactment 


of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  bears  to  the  total 
amount  of  SWUs  purchased  from  DOE 
for  all  purposes,  including  units 
purchased  or  produced  for  defense 
purposes,  prior  to  October  24, 1992. 

Collection  of  the  Special  Assessment 
and  appropriations  to  the  Fund  are 
authorized  as  of  the  date  of  enactment 
of  the  Energy  Policy  Act  of  1992 
(October  24, 1992),  and  shall  continue 
for  a  period  of  the  earlier  of  15  years  or 
when  $2.25  billion  (adjusted  for 
inflation  using  the  CPI-U)  has  been 
collected.  The  Special  Assessment 
levied  on  domestic  utilities  is  deemed 
by  the  Act  to  be  a  necessary  and 
reasonable  current  cost  of  fuel  and  fully 
recoverable  in  rates  in  all  jurisdictions 
in  the  same  manner  as  other  utility  fuel 
costs. 

This  proposed  rule  would  amend, 
title  10,  part  766  of  the  Code  of  Federal 
Regulations,  by  amending  S  766.104 
"Reconciliation  and  Adjustments",  and 
§  766.105,  "Payment  Procedures",  and 
by  adding  §  766.106.  "Late  Payment 
Fees". 

n.  Analysis  of  Proposed  Amendments 

As  set  forth  below,  the  purpose  of  this 
proposed  rule  is  to  amend  Part  766, 
"Uranium  Enrichment  Decontamination 
and  Decommissioning  Fund:  Procedures 
for  Special  Assessment  of  Domestic 
Utilities",  by  adding  substantive 
policies  regarding  a  right  of 
administrative  appeal,  wire  transfers, 
and  late  payment  charges. 

A.  Section  766.  J04    Eeconciliation  and 
Adjustments 

Section  766.104  would  be  amended  to 
provide  for  a  right  for  domestic  utilities 
to  appeal  administratively  an  adverse 
determination  by  DOE  on  a  challenge  to 
a  Special  Assessment.  Appeals  would 
be  filed  with  the  Office  of  Hearings  and 
Appeals  (OHA),  a  quasi-judicial  body 
that  reports  to  the  Secretary  of  Energy. 
The  OHA  is  responsible  for  conducting 
many  of  the  informal  adjudicative 
proceedings  of  DOE  involving 
separation  of  functions.  DOE  chose 
OHA  to  conduct  the  appeals  process 
because  of  its  expertise  in  developing 
administrative  records  regarding 
economic  issues.  In  connection  with 
these  duties,  OHA  holds  hearings, 
receives  evidence,  develops  a  record, 
and  issues  a  final  determination,  which 
is  subject  to  review  in  federal  cotirts. 
The  proosdures  of  OHA  are  set  forth  in 
10  CFR  part  205.  subpart  H. 

B.  Section  766.105    Payment 
Procedures 

Section  766.105  would  be  amended  lo 
require  wire  transfers  as  the  only  means 


Federal  Regiater  /  Vol.  58,  No.  146  /  Monday.  August  2,  1993  /  Proposed  Rules 


41165 


of  payment  of  the  Special  Assessment. 
This  is  the  most  expedient  and  cost 
efficient  method  of  payment  known  to 
DOE.  Domestic  utilities  utilize  this 
method  for  payment  into  the  Nuclear 
Waste  Fund,  which  is  administered  by 
DOE  (See  10  CFR  part  961). 

C.  Section  766.106    Late  Payment  Fees 

A  new  $  766.106  would  set  forth  the 
provisions  that  are  triggered  by  a 
domestic  utility's  failure  to  submit 
payment  to  the  accoimt  set  up  in  the 
Treastiry  by  the  specified  due  date.  The 
late  payment  provisions  proposed  in 
this  section  are  consistent  with  standard 
provisions  contained  in  SWU  purchase 
contracts  between  utilities  and  DOE,  as 
detailed  in  10  CFR  part  763  (Uranium 
Enrichment  Late  Payment  Charges). 

m.  Opportunity  fior  Public  Comment 

A.  Written  Comments 

Interested  persons  are  invited  to 
respond  to  this  rulemaking  by 
submitting  seven  (7)  copies  of  written 
conunents,  within  30  days  of  its 
publication,  to  the  address  specified  in 
the  "ADDRESSES"  secUon  of  the 
Preamble.  The  comments  and  the 
envelope  in  which  they  are  enclosed 
should  be  clearly  marked  with  ihe 
designation:  "Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund:  Proposed  Procedures  for  Special 
Assessment  of  Domestic  Utilities." 

All  comments  received  shall  be 
available  for  public  inspection  at  the 
Freedom  of  Information  Public  Reading 
Room,  Monday  through  Friday,  9  a.m.  to 
4  p.m.,  1000  Independence  Avenue, 
Washington,  DC  20585,  (202)  568-6025. 

Any  information  or  data  considered 
confidential  by  the  person  furnishing  it 
must  be  so  identified.  DOE  reserves  Uie 
right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  the  information  or  data  in 
accordance  writh  its  determination.  DOE 
prooediires  regarding  confidential 
information  are  set  forth  in  10  CFR  part 
1004.11. 

B.  Public  Hearing  Procedures 

DOE  will  hold  a  public  hearing  on 
today's  proposed  regulations  in 
Washington,  DC,  at  the  location  and 
time  indicated  at  the  beginning  of  this 
notice. 

Any  person  who  has  an  interest  in  the 
proposed  regulation  or  who  is  a 
representative  of  a  group  of  a  class  of 
persons  which  has  an  interest  in  them 
may  request  an  opportunity  to  make  an 
oral  presentation.  A  request  to  speak  at 
the  public  hearing  should  be  addressed 
in  the  manner  described  in  the 
"AOORESSES"  section  at  the  banning  of 
this  notice. 


The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and,  if  appropriate,  state 
why  that  person  is  a  prof>er 
representative  of  a  group.  The  person 
should  also  provide  a  telephone  number 
where  he  or  she  may  be  reached  during 
the  normal  business  day.  Persons 
scheduled  to  be  heard  at  thepublic 
hearing  will  be  so  notified.  Tliey  should 
bring  seven  (7)  copies  of  their  statement 
to  the  hearing.  In  the  event  any  person 
wishing  to  present  oral  comments 
cannot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  with  the  information  contact 
identified  at  the  beginning  of  this 
notice. 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  public 
hearing,  to  schedule  their  presentation, 
and  to  establish  procedures  governing 
the  conduct  of  the  hearing.  "Hie  length 
of  each  presentation  will  be  limited  to 
10  minutes.  The  public  hearing  will  be 
a  legislative-type  hearing  conducted  in 
accordance  with  5  U.S.C.  553  and 
section  501  of  the  Department  of  Energy 
Organization  Act,  42  U.S.C.  7191. 

Any  further  procedures  needed  for  the 
proper  conduct  of  the  public  hearing 
may  be  announced  by  the  presiding 
officer.  To  the  extent  that  time  allows, 
the  presiding  official  and  other  DOE 
officials  on  the  hearing  panel  selected 
by  DOE  to  receive  oral  statements  may 
ask  questions  of  speakera. 

A  transcript  of  the  public  hearing  will 
be  made  by  DOE  and  will  be  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room. 
Any  person  may  purchase  a  copy  of  the 
transcript  fi^m  the  hearing  reporter. 

If  E>OE  does  not  receive  any  timely 
requests  to  speak,  DOE  reserves  the  right 
to  cancel  the  public  hearing.  In  such  an 
event,  DOE  will  publish  a  notice  of 
cancellation  in  the  Federal  Register. 

IV.  Review  Under  Executive  Order 
12291 

Under  Executive  Order  12291, 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  Order.  DOE  has  reviewed  this 
proposed  rule  and,  after  consultation 
with  the  Office  of  Management  and 
Budget  (OMB),  determined  that  it  is  not 
a  major  rule  because:  It  will  not  have  an 
annual  effiect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumer,  individual  industries, 
federal,  state,  or  local  government 
agencies  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effiects 
on  competition,  employment, 
investmmt.  productivity,  innovation,  or 
(m  the  ability  of  United  States-based 


enterprises  to  compete  with  foreign 
based  enterprises. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  Regulatory 
Flexibility  Act  requires  that  a  regulatory 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
impact  on  a  substantial  number  of  small 
entities."  This  regulation  involves  a 
Special  Assessment  against  domestic 
utilities  that  is  considered  a  necessary 
and  reasonable  current  cost  of  fuel,  fully 
recoverable  in  rates  in  all  jurisdictions. 
DOE  therefore  certifies  that  this 
regulation  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Review  Under  the  Paperworic  .' 
Reduction  Act 

This  proposed  rule  imposes  no 
additional  paperwork  burden  on  the         ^ 
pubUc.  J 

Vn.  Review  Under  tbe  National 
Environmental  Policy  Act 

DOE  has  determined  that  this 

proposed  rule  is  covered  under  the  | 

Categorical  Exclusion  codified  at  10  ■ 
CFR  part  1021  that  applies  to 

establishment  of  regulatory  procedures.  ; 

Accordingly,  neither  an  environmental  > 

assessment  nor  an  environmental  ■• 

impact  statement  is  required.  ' 

Vm.  Review  Under  Executive  Order 
12612 

This  proposed  rule  does  not  have  a 
substantial  direct  effect  on  the  States, 
the  relationship  between  the  states  and 
the  federal  government,  or  the  ■ 

distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  No  Federalism  assessment 
under  Executive  Order  12612  is 
required. 

DC.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12991  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b),  include 
eliminating  drafting  errore  and  needless 
ambiguity,  drafting  the  ragulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  insure  that  the  regulation 
clearly  specifies  any  preemptive  effect. 
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ragulation.  and  ratroadhw  •BkI, 
dMcribM  any  xhnlniitfttiv 
procMdfaigi  to  b«  rraiUbto  prior  to 
pidUdal  raview  md  any  pravicions  for 
tho  ndMMtioa  of  sndi  MfaateMrativo 
prooMdiBgi,  and  dafliMS  kty  tarms. 
DOE  certjgaa  that  today'a^propoaad  nilo 

and  (b)  of  Bncothra  Ordar  12778. 
Lial  ef  gahtarta  hi  18  CflFart  788 


ConfldaBthd  Burinaaa  bfannatian, 
Bactric  Powar  Ralaa.  Bactfic  UtiMtiaa, 
Nudaar  Matariala.  Radioactiva 
MatariaU.  Radamatlon.  Rapoitteg  8 
Racordkaepteg  RaquiraoMnta,  Uranium, 
Wasta  TtaaHnant  k  Diapoaal. 

iHuad  in  WaAinfiaB.  ac.  OB  this  16th 
dayaf)Qiy1993  j 

-AaaMP.GnaMy. 
AstittaBtStenkByforSminHuitaHtol 
AMtonition  and  Watit  KkmagumnL 

For  tha  raaaon*  aet  out  in  tha 
praambia.  pait  788  of  title  10.  of  the 
Coda  of  Federal  Regulations  ii  propoaod 
to  be  amended  as  sat  forth  below: 

PART  788— URAMUM  ENRICNMENT 
OECONTAMMATKM  AND 
DECOMMSSIOMNQ  FUND; 
PfM)CEOURES  FOR  THE  SPeCIAL 
ASSESSMENT  OF  DOMOmC 
UTHJTIES 


1.  Tha  authority  dtation  for  p«t  768 
continues  to  read  aa  foUovrs: 

AwtlkmHj,  42  U.SXI  2201. 2297s. 2297g-1, 
7254. 


2.  Section  788.184  ia  amended  br 
raviafaig  the  aedian  heedhig  and  adding 
a  near  parapaph  (d)  to  reed  aa  foUowa: 

I7M.184 


(d)  Any  domestic  utility  that  wishes 
to  dispute  a  written  determination 
under  parasaph  (c)  of  this  section  shall 
have  the  ri^t  to  file  an  appeal  with  the 
OflBoe  of  Hearings  and  Appeals,  VS. 
Department  of  Energy,  1000 
Inoependenoe  Avenue  SW., 
Washington.  DC  20585.  Except  for  the 
Fiscal  Year  1903  Spedal  Assessment, 
any  appeal  must  be  filed  on  or  before  30 
days  DTom  the  date  of  the  written 
determination  and  should  contain 
information  of  the  type  deacribed  in  10 
CFR  part  205.  subpart  R  With  regard  to 
a  written  detennination  under 
pwagraph  (c)  of  this  section  concerning 
a  Fiaoal  Year  1903  Spedal  Assessment, 
a  domestic  utility  must  file  an  appeal  on 
or  before  30  days  from  the  effective  date 
of  this  paragraph  or  from  the  date  of 
such  written  detennination.  whichever 
is  later.  The  dedsion  of  the  Office  of 
Heerings  and  Appeals  shall  be  the  final 
decision  of  the  Department. 

3.  Section  786.105  is  revised  to  read 
as  follows: 


f7M.188 

Consistant  with  instructions  set  forth 
in  the  Spedel  Aseeaament  invoice 
requiring  payment  under  §  766.103, 
aech  domestic  utility  thM  make 
payment  to  the  F^d  by  wire  transCsr  to 
the  Depeitment  of  the  TVeesury. 


4.  Section  768.108  is  added  as 
follows: 

1718.108   LaiapayaMRtflaaa. 

In  the  case  of  a  late  payment  by  a 
domestic  utility  to  the  lYaasury  account 
for  the  Fund,  the  utility  shall  pay 
intareat  at  the  per  ennum  rate  (365-day 
basis)  eatablished  by  DOE  for  general 
application  to  monies  due  DOE  end  not 
received  by  DOE  on  or  before  a 
designated  due  date.  Interest  shell 
accrue  beginning  the  date  of  the 
designated  payment  except  that, 
wdienever  the  due  dete  falls  on  a 
Saturday.  Sunday,  or  United  States  legal 
holiday,  interest  shall  commence  on  the 
next  dey  immedietely  following  whidi 
is  not  a  Saturday,  Sunday,  or  United 
Statea  l^al  holiday.  Late  payment 
provisions  for  the  Spedal  Assessment  to 
the  Fund  shall  be  based  on  the  Treesury 
Current  Vahie  of  Funds  Rate  (which  is 
published  annually  by  the  Treasury  and 
used  in  assessing  interest  charges  for 
outstanding  debts  on  cleims  owed  to  the 
United  States  Government),  plus  six  (6) 
percent  pro  rata  on  a  daily  basis.  The 
additional  rix  (6)  percent  charge  will 
not  go  into  effed  until  five  (5)  business 
days  after  payment  vras  originally  due. 
Late  payment  foes  will  be  invoiced 
immediately  follovring  receipt  of  the 
annual  assessment.  Late  payment  fees 
will  be  due  30  days  from  the  date  of 
invoice. 

(FR  Doc  03-183fl7  Piled  7-29-93: 1:12  pm| 
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Title  3— 

Proclamation  6583  of  July  29,  1993 

The  President 

Death  of  General  Matthew  B.  Ridgway 

• 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

' 

As  a  mark  of  respect  for  the  memory  of  General  Matthew  B.  Ridgway, 
one  of  our  Nation's  most  venerated  military  leaders,  I  hereby  order,  by 
the  authority  vested  in  me  as  President  of  the  United  States  of  America 
by  section  175  of  title  36  of  the  United  States  Code,  that  on  Friday,  July 
30.  1993,  the  flag  of  the  United  States  shall  be  flown  at  half-staff  upon 
all  public  buildings  and  grounds,  at  all  military  posts  and  naval  stations, 
and  on  all  naval  vessels  of  the  Federal  Government  in  the  District  of  Columbia 
and  throughout  the  United  States  and  its  Territories  and  possessions.  I 
also  direct  that  the  flag  shall  be  flown  at  half-staff  on  the  same  day  at 
all  United  States  embassies,  legations,  consular  offices,  and  other  facilities 
abroad,  including  all  military  facilities  and  naval  vessels  and  stations. 

IN  WllNiiSS  WHtREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Rules  and  Regulations 


Faderal  Kagiatar 
Vol.  58,  No.  147 
Tuesday,  August  3,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>iiity  and  legal  effect  most  of  which 
are  Iteyed  to  and  codified  In  the  Code  of 
Federal  Regulattor>s,  wt^ich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Ftoguiations  is  sold  t>y 
tt>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed Inlhe first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farmert  Home  Administration 
7  CFR  Part  1980 
RIN0575-AB67 

Business  and  Industrial  Loan  Program 

AGENCY:  Farmers  Home  Administration 

and  Rural  Development  Administration, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  and  Rural 
Development  Administration  (RDA) 
amend  their  guaranteed  loan  program 
regulations  to  revise  procedures  for 
guaranteeing  loans  to  businesses 
impacted  by  certain  natural  disasters. 
This  action  is  needed  to  allow 
additional  time  to  file  applications  for 
loan  guarantees  under  the  authority  of 
the  Dire  Emergency  Supplemental 
Appropriations  Act,  1992,  Public  Law 
102-368.  The  intended  effect  is  to 
remove  the  regulatory  deadline  for  filing 
applications. 

DATES:  Interim  rule  efiiactive  August  3, 
1993.  Written  comments  must  be 
received  on  or  before  September  2, 
1993. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Regulations, 
Anal3^is,  and  Ckintrol  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  room  6348.  South 
Agriculture  Building,  14th  and 
Independence  SW.,  Washington,  DC 
20250.  All  written  comments  will  be 
available  for  public  inspection  during 
regular  work  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Wayne  Stansbery,  Business  and 
Industry  Loan  Specialist,  Rural 
Development  Administration,  USDA, 
room  6327, 14th  &  Independence 
Avenue  SW.,  Washington,  DC  20250, 
Telephone  (202)  720-6819. 


SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  non-major. 
The  annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Programs  Afiected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 
action  is:  10.768.  Business  and 
Industrial  Loans. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  has  been  assigned  OMB 
control  number  0575-0029  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  interim  final  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  horn 
those  approved  by  OMB. 

Intergovernmental  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015, 
subpart  V,  48  FR  29112,  June  24, 1983, 
Business  and  Industrial  Loans  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA  and 
RDA  conduct  intergovernmental 
consultation  in  the  manner  delineated 
in  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  the  determination  of  RDA  and 


FmHA  that  this  action  does  not  imduly 
burden  the  Federal  Court  System  in  that 
it  meets  all  applicable  standards 
provided  in  section  2  of  the  Executive 
Order. 

Enviromnental  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  and  RDA  have  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Discussion  of  the  Rule 

Business  and  Industry  Disaster  (BID) 
loans  guaranteed  under  the  authority  of 
the  Dire  Emergency  Supplemental 
Appropriations  Act  cover  costs  arising 
fi-om  the  consequences  of  natural 
disasters  such  as  Hurricanes  Andrew 
and  Iniki  and  Typhoon  Omar  that  occur 
after  August  23, 1992,  and  receive  a 
Presidential  declaration.  The  regulations 
implementing  BID  loans  were  published 
as  a  final  rule  with  comment  period  in 
57  FR  45968  on  September  5, 1992. 
Since  the  legislative  authority  to  issue 
guaranteed  loans  under  BID  expires  on 
September  30, 1993,  a  deadline  of  July 
31. 1993,  to  file  applications  was  plaoad 
in  the  regulation.  This  was  intended  to 
give  RDA  stafitime  to  process  any 
applications  before  the  guarantee 
authority  expires.  Due  to  additional 
disasters  that  have  occurred  recently, 
the  application  deadline  is  being 
removed  to  allow  additional  time  to 
apply  for  assistance. 

Interim  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C  533  with 
respect  to  such  rules.  However.  RDA 
and  FmHA  are  making  this  action 
effective  upon  publication  in  the 
Federal  R^^ter  without  securing  prior 
public  comment.  This  action  removes 
the  July  31, 1993,  deadline  for  filing 
applications  for  BID  loan  guarantees  to 
allow  recent  disaster  victims  additional 
time  to  apply.  However,  any 
applications  received  must  be  processed 
and  approved  prior  to  September  30, 
1993,  when  the  guarantee  authority 
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expires.  Immediate  action  is  needed  to 
provide  assistance  to  disaster  victiass. 
Comments  vdU  be  accepted  for  30  days 
after  publication  end,  if  necessary. 
■ri|iirtmants  will  be  made  in  tha 
regulations  based  on  the  comments. 

LisI  of  SnbiBcis  ^  7  CFR  Part  igta 

Loan  programs — Business  and 
Industry — ^Roral  development , 
assistance,  Rani  areas.  I 

Accordingly,  part  1980.  chapter  XVIII, 
Utle  7  ef  Ae  Code  of  Federal 
Regulations  is  amended  as  follows: 


PARTI 


1.  The  authority  cilatiea  for  part  1980 
continues  to  read  as  follows: 

AallMrity:  7  XJ.S.C.  1988;  42  U.SC  1480: 
7  VSJC  301:  7  CFR  2.23  and  2.70. 

Subpart  C    Duilnamnd  fcidualilil 
Loan  PreQram 

2.  Section  1980.498  is  amended  by 
revising  paragraph  (a)  to  read  as  foHows: 

|1tHl4W 


(a)  Introduction.  This  section  contains 
regulatiooa  for  the  Business  and 
Industry  Disaster  (BID)  loan  program. 
The  purpose  of  the  program  is  to 
provide  loan  guarantees  onder  the 
authority  of  the  Dire  Emergency 
Supplemental  Appropriations  Act 
1992.  Public  Law  102-368.  These 
guaranteed  kwos  cover  costs  arising 
from  the  consequences  of  natural 
disastass  such  as  Hurricanes  Andrew 
and  Iniki  and  Typhoon  Omar  that  occur 
afler  August  23. 1992.  and  receive  a 
PresidsiMial  declaration.  Also  included 
are  the  coets  to  any  producer  td  crops 
and  livestock  that  are  a  consequence  of 
at  least  a  40  penxnt  loss  to  a  crop.  2S 
percent  loss  to  livestock,  or  damage  to 
building  structures  from  a  microbuist 
wind  occurrence  in  calendar  year  1992. 
hfo  BID  loan  guarantee  will  be  approved 
after  September  30, 1993.  All  provisions 
of  subparts  A  and  E  of  part  1980  of  this 
chapter  apply  to  BID  loans,  except  as 
provided  in  this  section.  All  forms  used 
in  connection  with  a  BID  loan  will  be 
those  used  with  other  Business  and 
Industry  (B&I)  loans,  except  as  provided 
in  paragraph  (m)  of  this  section. 

Datad  July  22, 1993. 

Bob^NHh, 

Under  Secretary.  SmaU  CommunHy  and  Jturo/ 
Dwehpmtent. 

IFR  Doc  93-18544  FUed  7-3»-93:  Vk07  ara| 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminlatratlon 


14  CFR  Part  39 

(Docket  No.  SS-NH-I  la-AO; 
3»-8652:AOt3-fS-08) 


Alrworthlnaaa  DIractIv— ;  Akbiw 
IndUstrIa  ModM  A300,  ASIOand 
600  Sariea  Alrptanas 


Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airvrorthiness  directive  (AD)  that  is 
applicable  to  all  Airbus  Industrie  Model 
A300,  A310  and  A30O-600  series 
airplffiies.  This  action  requires  an 
inspection  to  verify  correct  installation 
of  certain  bolts  in  the  nose  landing  gear 
(NIX^  upiock  box,  and  correction,  if 
necessary.  This  amendment  is  prompted 
by  a  recent  report  that  the  NLC  did  not 
extend  when  the  NLG  doors  opened 
during  a  scheduled  landing  gear  free  foil 
extension  test.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
jamming  of  the  free  foil  mechanical 
control  mechanism,  which  could  result 
in  the  failure  of  the  NLG  to  extend 
during  a  gravity  free  fall. 

DATES:  Effective  August  18, 1993. 

The  incorporation  by  refereaoe  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  18. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-^JNf- 
118-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurico 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington:  or  at  the  OCBce  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC 
FOR  RMTHER  INFORMATION  CONTACT: 

Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fex  (206)  227-1320. 


Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Airbus  Industrie  Model 
A300.  A310  and  A300-600  series 
airptmea.  The  DGAC  advises  that  it  has 
reanved  a  recent  report  that  the  nose 
landing  gear  (NLG)  did  not  extend  when 
the  NLG  doors  opened  during  a 
scheduled  landing  gear  free  fall 
extension  test  on  a  Model  A310  series 
airplane.  Subsequent  investigation 
revealed  reverse  installation  of  the  bolts 
that  attach  one  of  the  two  NLG  door 
uplock  assemblies  to  the  support 
fittings.  The  operator  has  confirmed 
other  cases  of  reverse  boh  installation  in 
its  fleet.  Further  investigations  and  tests 
revealed  that  interference  between  the 
bolt  end  and  the  bolt,  which  may  have 
been  installed  in  reverse,  caused 
jamming  of  the  free  fall  mechanical 
control  mechanism.  Consequently,  the 
jammed  control  mechanism  prevented 
release  of  the  NLG  uplock  assembly. 
The  NLG  uplock  assembly  for  Model 
A300  and  A300-600  series  airplanes  is 
similar  in  design  to  that  of  Model  A310 
series  airplanes.  This  condition,  if  not 
corrected,  could  result  in  jamming  of 
the  free  fall  mechanical  control 
mechanism,  and  subsequent  failure  of 
the  NLG  to  extend  during  a  gravity  frae 
fall. 

Airbus  Industrie  has  issued  Airbus 
Industrie  All  Operator  Telex  (AOT)  32- 
06,  dated  March  3, 1993,  that  describes 
procedures  for  a  one-time  visual 
inspection  to  verify  correct  installation 
of  the  bolts  that  attach  the  left-  and 
right-hand  NLG  door  uplock  assemblies 
to  the  support  fittings,  and  of  the  bolt 
that  connects  the  free  fall  rod  to  its 
lever,  correction  of  incorrectly  installed 
bolts;  a  functional  test;  and  submission 
of  an  inspection  report.  The  DGAC 
classified  this  AOT  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-063-145(B),  dated  May  12, 1993,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement 
Piusuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  alt 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 


Fedwl  Regialer  /  Vol.  58,  Na  147  /  Tuesday,  August  3.  1993  /  Rules  and  RegulatJom       41173 


Lv 


Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  m 
develop  <m  othw  airplanes  of  the  same 
type  design  registered  in  the  Ihiited 
States,  this  AD  is  being  issued  to 
prevent  jamming  of  the  free  fail 
mechanical  control  mechanism,  wdiich 
could  result  in  the  failure  of  the  NLG  to 
extend  during  a  gravity  free  fell.  This 
AD  requires  a  one-time  detailed  visual 
inspection  to  verify  correct  installaticm 
of  the  bolts  that  attach  the  left-  and 
right-hand  NLG  door  uplock  assonblies 
to  the  support  fittings,  and  of  the  bolt 
that  connects  the  free  fell  rod  to  its 
lever;  correction  of  incorrectly  installed 
bolts,  and  a  functional  test.  Finally, 
operators  are  required  to  submit  a  report 
to  Airbus  of  the  results  of  any 
inspection  findings.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  AOT  described 
previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  imprBcticsble,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  cfeys. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  cq^poitunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  writtm  data,  views,  or 
arguments  b»  they  mav  desire. 
Commxmications  shall  identify  the 
Rxiles  Docket  Number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "AOORESSES."  All 
communicBtiaos  received  on  or  before 
the  closing  date  for  oHnments  will  be 
considered,  and  this  rule  mey  be 
amended  in  light  of  the  commmts 
received.  Factual  infonnation  that 
supports  the  onnmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effsctivoiess  (rf  the  AD 
action  and  determining  whether 
additional  rulemaking  action  wrould  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  ecuioinic, 
environmental,  and  eneigy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comraents 
submitted  wrill  be  available,  both  befara 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summariMS  eadi  FAA-public  contact 
coBoenaad  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whidi  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-118-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betwreen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it 
is  determined  diet  this  emergency 
regulati<m  othervrise  would  be 
si^ficant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Dod:et.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  "ADDRESSES." 

List  of  Sobiecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adqption  ef  the  AmandnMrt 

Accordingfy,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Jederal  Aviation  Regulations  as 
follows: 

PART  9»-iAIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  fior  part  39 
continues  to  read  as  follows: 

AiAmkr-  *9  U.S.C  App.  1354(a).  1421 
and  1423;  49  VS.C.  106(g):  and  14  CFR 
11.89. 


i30.1t    [4 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


•3-1S-4W  Aiitas  hiMlita.  Amendment  39- 
86S2.  Docket  93-44M-ll»-AD. 

AppltcxAnlHy.  All  Aiitut  Industrie  Modd 
A300,  A310  and  A300-600  Mries  airplanat; 
oertiflcaled  in  any  categuij. 

Compliance:  Required  as  indicated,  unlets 
aooomplisbed  pre^^ously. 

To  prevent  jamming  of  the  free  fall 
madMnical  control  mechanism,  which  could 
result  in  the  feilure  of  the  nose  landing  nar 
(NLG)  to  extend  during  a  gravity  free  feU,^ 
accomplish  the  followring: 

(a)  Within  30  landings  after  the  effective 
date  of  this  AD,  perfonn  a  detailed  visual 
inspection  to  verify  correct  installation  of  the 
bolts  that  attach  the  left-  and  right-hand  NLG 
door  up)od(  aasemblie*  to  the  support 
fittings,  and  of  the  Imlt  connecting  the  free 
fell  rod  to  its  lever  in  accordance  with  AidMi 
Industrie  All  Operator  Telex  (AOT)  32-06, 
dated  March  3, 1993. 

(1)  If  the  Imlts  are  installed  correctly,  no 
further  action  is  required  by  paragraph  (a)  of 
this  AD. 

(2)  If  any  bolt  is  found  to  have  been 
inoortecdy  installed,  prior  to  fmtbar  flight, 
correct  its  installation  and  perform  a 
functional  test  of  the  landing  gear  free  fell 
control  and  emergency  extansion  systems  ia 
accordance  with  the  AOT. 

(b)  Within  7  days  afler  aooompUshing  the 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD,  sulimit  a  report  of 
any  inspactioB  Hndiags  to  Airbus  Industrie, 
in  acoordance  with  AMius  Indnalria  AOT 
32-06,  dated  March  3. 1993.  Report  all 
findings,  including  nil  defects  to:  Aiibos 
IndiutTM,  Product  Soppost  Diractofate, 
Attention:  Technical  Support.  AI/ST41. 1 
Rond  Point  Bellonta,  31707  Bl^nac  Gadax. 
Prance.  Infannation  coUectiun  raquiraments 
contained  ia  this  rayilatioa  have  oeen 
approved  by  the  Office  of  Maaagament  aod 
Budget  (OMB)  under  the  proviakm  of  tlta 
Paperworii  Reductka  Act  of  1980  (44  U.S.C 
3S01  at  seq.)  and  have  baan  aasigaed  OMB 
Control  Number  2120-0056. 

(c)  An  alternative  method  of  amplianoe  or 
adjtutment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety.may  be 
need  if  approved  by  the  Manager, 
Staadardiatiaa  Branch,  ANM-113,  FAA, 
Transport  Airplane  Otradonta.  OparakKS 
shall  sulnait  their  raquaats  thraogh  en 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  commeots  and  than 
sand  it  to  the  Manager,  ^andardization 
Brandi,  ANM-113. 

NolK  blbnnatiaa  concerning  the  existanoe 
of  approved  alternative  methods  of 
complimce  vvith  this  AD,  if  any.  may  be 
obtained  frtna  the  Standudization  Brandi. 
ANM-113. 

(d)  Special  flight  paimits  may  ba  issued  la 
accOTdanoe  with  FAR  21.107  aad  21.199  to 
operate  the  airplane  to  a  locatioB  wiMie  the 
requiremeats  of  this  AD  caa  ha 

alished. 


accoDmil 
(e)llie 


(e)  The  detailed  visual  inspection, 
correction,  reporting  requirement,  and 
functional  test  shall  lie  done  tn  accordance 
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witti  Alibiu  bidiutria  All  Opantar  Telsx 
(AQT)  32-06.  dctsd  MmcIi  3. 1993.  This 
iacoiporitionby  whwiiowiiapprovwdby 
the  Director  of  the  Federal  Ragiiter  in 
eccordance  with  S  U.S.C  552(1)  and  1 CFR 
part  51.  Copiee  may  be  obtained  from  Airbiu 
Industrie.  1  Rood  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex.  Prance.  Copiee  may  be 
inqwcted  at  the  PAA,  Transport  Airplane 
Directorate,  IGOl  Und  Avenue,  SW.,  Renton, 
Waahingtoo:  or  at  the  OfBoe  of  the  Federal 
Ragistar.  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC 

(f)  TUs  amendment  becomes  efiiBctive  on 
August  18. 1993. 

Issued  in  Renton,  Washington,  on  July  26, 
1993. 

Darren  KLPederaea,  T 

Acting  Manager.  Transport  Aiiplane 
flirectorete.  Aircraft  Certifiaition  Service. 
|FK  Doc  93-18391  Filed  a-2-93: 8:45  am] 
I  coot  4ete-i>-r 


14CFRP«t39 

IDoeiMt  No.  M-NM-IIT-AO;  Amondment 
3»-«6S1:AD93-1S-«5] 

Aif«or1hinM«  DiracUvM;  AlrtMW 
Industry  Model  A320  Series  Alrplanee 

AOOCY:  Federal  Aviation 
Administration.  DOT.  , 

ACTION:  Final  rule;  request  for 
comments.  ' 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes  equipped 
with  BFGoodrich  carbon  brakes.  This 
action  requires  a  revision  to  the 
Limitatibns  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  make  allowances  for  the 
additional  accelerate-stop  distances 
necessary  to  compensate  for  reduced 
braking  performance.  This  amendment 
is  prompted  by  a  report  that  certain 
carbon  brakes  were  manufactured  with 
a  flexural  strength  that  is  outside 
specified  limits.  The  actions  specified  in 
this  AD  are  intended  to  compensate  for 
reduced  braking  performance. 
DATES:  Effective  August  18, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  18, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  7, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
117-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 


The  service  information  refierenced  in 
this  AD  may  be  obtained  firom  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORI|ATION:  The 
Direction  Generale  de  1  Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified    ^ 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Industrie  Model 
A320  series  airplanes  equipped  with 
BFGoodrich  carbon  brakes.  The  DGAC 
advises  that  BFGoodrich  has 
manufactured  certain  carbon  brakes 
with  a  flexural  strength  that  is  outside 
specified  limits.  These  carbon  brakes  are 
installed  on  certain  Model  A320  series 
airplanes.  This  condition,  if  not 
corrected,  could  result  in  reduced 
braking  performance. 

Airbus  Industrie  has  issued  A320 
Flight  Manual  Temporary  Revision 
9.99.99/89,  Issue  2,  dated  December  16. 
1992,  that  describes  procedures  for 
making  allowances  for  the  additional 
accelerate-stop  distances  necessary  to 
compensate  for  reduced  braking 
performance  for  airplanes  on  which 
Airbus  Industrie  Modification  20856  or 
Airbus  Industrie  Service  Bulletin  A320- 
32-1090  has  been  installed.  Airbus 
Industrie  has  also  issued  Issue  3  of 
Temporary  Revision  9.99.99/89,  dated 
February  8, 1993,  which  specifies  that 
braking  performance  is  recovered  once 
Airbus  Industrie  Modification  23597  or 
Airbus  Industrie  Service  Bulletin  A320- 
32-1114  has  been  installed  on  these 
airplanes.  The  DGAC  classified  these 
temporary  flight  manual  revisions  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-056-040(B). 
dated  April  28, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  I3GAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 


findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  brake  performance. 
This  AD  requires  revisions  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  correct  reduced  braking 
performance.  The  actions  are  required  to 
oe  accomplished  in  accordance  with 
Issue  2  of^the  A320  Flight  Manual 
Temporary  Revision  described 
previously.  This  AD  also  provides  an 
optional  terminating  action,  which 
involves  the  accomplishment  of  Airbus 
Industrie  Modification  23597  or  Airbus 
Industrie  Service  Bulletin  A320-32- 
1114  and  replacement  of  Issue  2  of  the 
A320  Flight  Manual  Temporary 
Revision  with  Issue  3  of  that  temporary 
revision  in  the  AFM. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


UMI 
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interested  persons.  A  report  that 
siimmarizss  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  follo^ng 
statement  is  made:  "Comments  to 
Dodcet  Number  93-NM-117-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributian  of  povm-  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in.  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  RegulattHy 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  E)ocket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporatioo  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritx:  49  U.S.C  A{^.  13M(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 


138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


93-19-M  Aiitas  bdwkriK  Amendment  39- 
8651.  Docket  83-NM-117-Aa 


AnttcaUMjr-  Modal  A320  aeriM  aiiplanaa 
on  which  Airbus  Industrie  ModificatiaD 
20SS6  or  Airbus  InduMie  Service  Bulletin 
A320-^32-10eO  has  been  •coamplifhed,  and 
on  which  Airtnis  Industrie  Modification 
23597  or  Airbus  Industrie  Service  Bulletin 
A320-32-1114  has  not  been  accoroplislied: 
ceitiBcated  in  any  category. 

CompHancer.  Required  as  indicated,  unless 
acoHnplished  previously.  To  prevent 
reduced  braking  peifbimance.  acccanplish 
the  followiog: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Secticm  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  inserting  a  copy  of  Airtms  Industrie 
A320  Flight  Manual  Temporary  Revision 
9.99.99/89,  Issue  2,  dated  December  16, 1992, 
in  the  AFM. 

(b)  AccomplishnMnt  of  Aiibus  Industrie 
Modification  23597  or  Aiibus  Industrie 
Service  Bulletin  A320-32-1114  and 
replacement  of  Airbus  Industrie  A320  Flight 
Manual  Temporary  Revision  9.99.99/89, 
Issue  2,  dated  December  16, 1992,  with 
Airbus  Industrie  A320  Flight  Manual 
Temporary  Revision  9.99.99/89,  Issue  3. 
dated  February  8, 1993,  in  the  AFM 
constitutes  terminating  action  far  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  wlx)  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-n3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  AFM  revision  shall  be 
accomplished  in  accordance  with  Airbus 
Industrie  A320  Flight  Manual  Temporary 
Revision  9.99.99/89,  Issue  2,  dated  Deceml>er 
16, 1992,  which  contains  the  following  list  of 
effective  pages: 


Page 
No. 

Issue  level 

sttown  on 

P«9« 

Date  stxwn  on  page 

1  

2 

2 „.. 

Original 

December  16, 1992. 
Novembers.  1992. 

from  Airbus  laduslria.  1  Rood  Poial  Maurioa 
Bellaot*.  31707  Blagnac  Cedax.  Prance, 
(copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  find 
Avenue,  SW.,ltMiloa,  Washinglon;  or  at  the 
OCBoe  of  tha  Federal  Ragistar.  800  North 
Capitoi  StTMt.  NW..  ndte  700.  WasfaiMtan. 
DC 

(f)  This  amendment  becomes  effective  on 
August  18. 1993. 

Issued  in  Renton,  Washington,  on  July  26. 
1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  Im  obtained 


DarrdlM. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-18392  Filed  6-2-03;  8:45  am) 
■NjjNe  oooc  4sia-ts-t 


14  CFR  Part  39 

(Doolwt  No.  n-ANE-IO; 
8643;A09»-14-iq 


AlrworthlnttM  Dhactlv;  Qanaral 
Electric  Co.  CF6  Serf**  Turtxrfan 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SIMIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(CE)  CF6  series  turbofen  engines,  that 
requires  a  oie-time  inspection  of  hi^ 
pressure  turbine  (HPT)  thermal  shidds, 
removal  from  service  of  certain  HPT 
thermal  shields,  and  replacement  wnth 
serviceable  parts.  This  amendment  is 
prompted  by  a  repxirt  of  an  HPT  thermal 
shield  separation.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
uncontained  engine  failure. 
DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
TefereaoBd  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines. 
CFG  Distribution  Clerk,  room  132.  ill 
Merchant  Street.  Cincinnati.  OH  45246. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  J.  Canley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7138, 
fax  (617)  238-7199. 
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SUPPLEMDITARY  MPORMATION:  A 
proposal  to  amend  part  30  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6  series  turbofan  engines  was 
pubhshed  in  the  Federal  Register  on 
August  27. 1992  (57  FR  38795).  That 
action  proposed  to  require  a  one-time 
inspection  of  high  pressure  turbine 
(HPT)  thermal  shields,  removal  from 
service  of  certain  HPT  thermal  shields, 
and  replacement  with  serviceable  parts 
in  accordance  with  GE  CF6-6  Service 
Bulletin  (SB)  No.  72-983,  Revision  1, 
dated  October  10. 1991,  applicable  to 
CF6-6  engines;  GE  CF6-50  SB  No.  72- 
1021,  Revision  1,  dated  October  10. 
1991,  applicable  to  CF6-45  and  CF6-50 
engines:  GE  CF6-80A  SB  No.  72-596, 
Revision  1.  dated  October  10. 1991. 
applicable  to  CF6-80A  engines;  and  GE 
CF6-80C2  SB  No.  72-565,  Revision  1, 
dated  October  10, 1991.  applicable  to 
CF&-B0C2  engines. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  comment  supports  the  rule  as 
proposed. 

Cme  comment  recommends  that 
compliance  paragraph  (a)  of  this  AD  be 
revised  to  require  inspection  "at  the  first 
opportunity  not  to  interfere  with 
revenue  service,  but  no  later  than  the 
next  HPT  shop  visit."  The  comment 
further  states  that  requiring  an 
inspection  within  these  time  parameters 
would  make  the  AD  consistent  with  the 
applicable  SB.  The  Federal  Aviation 
Administration  (FAA)  concurs  in  part 
with  the  comment.  To  clarify  the 
compliance  time  for  the  required 
inspection,  paragraph  (a)  of  this  AD  has 
been  revised  to  require  inspection  at  the 
"next  HPT  shop  visit."  CompUance 
paragraph  (c)  of  this  AD  has  also  been 
revised  to  define  shop  visit  as  when  the 
HPT  module  is  removed  from  the  engine 
for  any  reason.  j 

One  comment  states  that  the 
applicable  SB's  do  not  incorporate  a 
compliance  end  date,  and  if  one  is 
required,  that  it  be  changed  from 
December  12, 1995,  to  December  12, 
1996,  to  avoid  luischeduled  removals. 
The  FAA  does  not  concur.  The 
manufacturer  has  advised  the  FAA  that 
the  original  compliance  end  date  will 
allow  99%  of  all  GE  CFB-50  engines  to 
have  a  planned  shop  visit,  thus 
alleviating  unscheduled  removals.  The 
FAA  has  therefore  not  revised  the 
original  compliance  end  date. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  560  GE  CF6 
series  engines  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  100  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  100  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$50,000  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$5,550,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CPU 
11.89. 

139.13    [AmwKMl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-18  General  Electric  Company: 

Amendment  3»-8643.  Docket  92-ANE- 
10. 

Applicability:  General  Electric  Company 
(GE)  CF6-6/-45/-50/-80A/-80C2  series 
turtiofon  engines  that  contain  high  pressure 
turbine  (HPT)  thermal  shields  as  listed  in  the 
applicable  service  bulletins  that  are 
referenced  in  this  AD,  installed  on  but  not 
limited  to  Airbus  A300  and  A310  series. 
Boeing  747  and  767  series,  and  McDonnell 
Douglas  DC-10  and  MD-11  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  engine  foilure. 
accomplish  the  following: 

(a)  Perform  either  an  impression  and 
optical  comparitor  inspection  or  an 
ultrasonic  inspection  of  the  HPT  thermal 
shield  at  the  next  HPT  shop  visit,  or  by 
December  12, 1995,  whichever  occurs  first,  as 
follows: 

(1)  For  GE  CF6-6  engines,  in  accordance 
with  GE  CF6-6  Service  Bulletin  (SB)  No.  72- 
983.  Revision  1.  dated  OctoberlO.  1991. 

(2)  For  CF6-45/-50  engines,  in  accordance 
with  GE  CF6-50  SB  No.  72-1021.  Revision.!, 
dated  October  10, 1991. 

(3)  For  CF6-60A  engines,  in  accordance 
with  CE  CF6-80A  SB  No.  72-596.  Revision 
1,  dated  October  10. 1991. 

(4)  For  CF6-80C2  engines,  in  accordance 
with  GE  CF6-«0C2  SB  No.  72-565.  Revision 
1.  dated  October  10. 1991. 

(b)  Remove  from  service  prior  to  further 
flight,  and  replace  with  a  serviceable  part, 
HPT  thermal  shields  that  do  not  meet  the 
service  criteria  contained  in  the  applicable 
service  bulletins  as  speciFied  in  paragraph  (a) 
of  this  AD. 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  removal  of  the  HPT  module 
from  the  engine  for  any  reason. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  un  appropriate  FAA 
Principal  MaintenHnce  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished.  , 

(f)  The  inspections  shall  be  done  in 
accordance  with  the  following  service 
bulletins: 


UMI 
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DocumantNo. 

Pages 

nevfskm 

Dale 

GE  CF6-6  SB  

No.  72-983 

1-3 
4-30 

1-3 
4-30 

1-3 
4-31 

1-3 
4-31 

1 
Origin^ 

1 
Originai 

1 
Originey 

1 
Oiginirf 

October  10. 1901. 
Septeinbef  19, 1991. 

October  10. 1991. 
September  19, 1961. 

October  10, 1991. 
September  19, 1991. 

October  10, 1991. 
September  19,  1991. 

Total  Pages:  30 

GE  CF6-50  SB  .__..     _.     

No.  72-1021  

Tom  Pages:  30 

GE  CF6-80A  SB  ..._ _ _ _ >, 

No.  72-596 

Tow  Pages:  31 

GE  CF6-80C2  SB 

No.  72-565 _ 

Tow  PageK  30 

This  inoorpoiatkn  by  refersnce  was 
approved  by  th«  Diract<»- of  the  Federal 
Register  in  accordanoe  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Qerk,  Room  132,  111  Merchant 
Street,  Gncinnati,  OH  45246.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Buriington,  Massachusetts,  on 
July  16. 1993. 

JackA.Saia, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  93-18393  Filed  8-2-93;  8:45  am] 
BiuMQ  cooe  4«io-i»-r 


14CFRPart39 

[Docket  No.  92-NM-6S-AD:  Amendment 
39-8644;  AO  93-14-19] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Aiiplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes,  that 
requires  inspections  to  detect 
disbonding  of  the  trailing  edge  wedges 
on  the  leading  edge  slats,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  numerous  reports  of  wedge  damage 
or  disbonding;  in  two  cases,  the  damage 
resulted  in  loss  of  a  portion  of  the  slat 
wedges.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  slat 
wedges,  which  could  result  in  reduced 
maneuver  margins,  reduced  speed 
margins  to  stall,  and  unexpected  roll 
before  stall  warning,  all  of  which  would 
adversely  affect  the  controll^iUty  of  the 
airplane. 
DATES:  Effective  September  2, 1993. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
2, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiT>m  Boeing  Comraerdal  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S,  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  2, 1993  (58 
FR  11997).  That  action  proposed  to 
require  inspections  to  detect  disbonding 
of  the  trailing  edge  wedges  on  the 
leading  edge  slats,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  request  that  the 
proposed  compliance  time  for 
accomplishing  the  initial  inspection  be 
extended.  One  commenter  requests  that, 
for  airplanes  that  have  accumulated 
12,000  or  more  total  flight  hours,  the 
compliance  time  be  extended  from  the 
proposed  1.000  flight  hours  to  2.000 
flight  hours;  the  odier  commenter 


requests  that  it  be  extended  to  5.000 
flight  hours  or  15  months,  whichever 
occurs  later.  These  commenters  state 
that  adoption  of  an  extended 
compliance  time  would  allow  sufficient 
time  for  a  phase-in  of  the  proposed 
inspections  with  existing  maintenance 
programs.  Both  commenters  note  that 
their  fleets  of  Model  767  series  airplanes 
have  accumulated  many  flight  hours 
and  have  not  experienced  any  incidents 
of  disbonding,  wedge  damage,  or  core 
corrosion  such  as  that  addressed  by  the 
proposed  AD.  The  FAA  does  not  concur 
with  the  conunenters'  requests  to  extend 
the  compliance  time  for  the  initial 
inspections.  The  FAA  has  determined 
that  the  compliance  time,  as  proposed, 
provides  ample  time  within  which 
affected  operators  can  schedule  time  for 
a  maintenance  base  visit.  The  selected 
compUance  period  also  represents  the 
maximiun  interval  of  time  allowable  for 
the  affected  airplanes  to  continue  to 
operate  prior  to  accomplishing  the 
required  inspection  without 
compromising  safety. 

Two  commenters  request  that  the 
compliance  time  for  the  repetitive 
inspections  specified  in  proposed 
paragraphs  (b)  and  (d)  be  extended  from 
the  proposed  4.000  flight  hours  to  5,000 
flight  hours.  Both  commenters  state  that 
an  interval  of  5,000  flight  hours  would 
coincide  with  regularly  scheduled  "C 
checks.  One  commenter  notes  that  a 
repetitive  inspection  interval  of  5,000 
flight  hours  also  would  match  the 
repetitive  inspection  interval 
recommended  by  the  manufacturer  in 
Boeing  Service  Bulletin  767-57A0039, 
Revision  1.  dated  October  15, 1992.  The 
FAA  concurs  with  the  commenters' 
requests.  Eictending  the  compliance  time 
for  the  repetitive  inspections  by  1 .000 
additional  flight  hours  will  not 
adversely  afiect  safety,  and  will  allow 
the  inspection  to  be  performed  at  a  main 
base  during  regularly  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  persoimel  will 
be  available.  Paragraphs  (b)  and  (d)  of 
the  final  rule  have  been  revised  to 
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specify  a  repetitive  inspection  interval 
of  5.000  fli^t  hours. 

Two  commenters  request  that  the  rule 
specify  a  minimum  time  period  over 
uraich  the  two  consecutive  repeat 
inspections  proposed  in  paragraphs  (b) 
and  (d)  must  be  accomplished  before 
those  inspections  can  be  terminated  due 
to  negative  findings  (i.e.,  when  no 
disbonding  is  found).  Although  the 
proposal  specifies  a  maximum  period 
ror  the  repeat  interval  (now  changed  to 
5,000  flignt  hours),  it  does  not  specify 
a  minimum  period.  The  commenters 
point  out  that,  as  written,  the  proposal 
would  allow  an  operator  to  terminate 
these  inspections  over  a  very  short 
period  of  time:  during  that  ^ort  period 
of  time,  disbonding  may  not  yet  have 
gro%vn  to  a  detectable  sise,  but  may 
continue  to  grow  once  the  two 
consecutive  inspections  have  been 
completed.  The  commenters  note  that, 
in  a  worst  case  scenario,  an  operator 
could  perform  the  initial  and  two 
successful  repeat  inspections  all  on  the 
same  day  and  still  be  within  the  letter 
of  the  law.  Obviously,  this  would  not 
satisfy  the  desired  safety  objective  of  the 
AD.  These  commenters  request  that  the 
FAA  clariN  this  point.  Upon  further 
review  of  the  wording  of  paragraphs  (b) 
and  (d)  of  the  proposal,  the  FAA 
concurs  that  the  requirements  could  be 
misconstrued;  therefore,  clarification  is 
warranted.  It  was  the  FAA's  intent  that 
the  two  repeat  inspections  be 
accomplished  over  a  period  of  time 
during  which  disbonding.  if  not 
detectable  during  the  initial  inspection, 
would  grow  to  be  detectable  by  the  first 
or  second  subsequent  inspection.  Since 
the  addressed  unsafe  condition  is  a 
time-related  phenomenon,  it  is  vital  that 
sufGcient  time  be  allovred  between 
inspections  for  potential  development  of 
disbonding,  so  mat  it  can  be  detected 
during  the  subsequent  inspection  and 
corrected  in  a  timely  manner.  The  FAA 
has  revised  paragraphs  (b)  and  (d)  of  the 
final  rule  to  specify  that  the  two  repeat 
inspections  must  be  accomplished 
during  an  elapsed  period  of  time  not 
less  than  6,000  flignt  houn  after  the 
initial  inspections  or  repair.  Based  on 
disbond  growth  rates,  this  6,000-fUght 
hour  interval  should  allow  for  any 
disbonding  to  grow  to  a  detectable  size, 
so  that  it  can  be  identified  at  the 
subsequent  inspection  and  repaired.  . 

Two  commenten  request  that  the 
FAA  Dvithdraw  the  proposal.  One 
commenter  states  that  all  of  the  Model 
767  series  airplanes  in  its  fleet  have 
accumulated  mora  than  35,000  flight 
houn  and,  during  this  extensive  amount 
of  operating  experience,  none  have 
experienced  excessive  wedge  damage  or 
corrosion  as  addressed  by  the  proposal. 


Tliis  commenter  further  states  that  its 
existing  maintenance  inspections, 
conducted  during  regularly  scheduled     ' 
"C"  checks,  have  beoi  sufficient  to 
detect  any  minor  damage  which  may 
exist.  Another  commenter  states  that  it 
operates  some  of  the  oldest  Model  7%7 
series  airplanes  in  service  and  has  not 
detected  disbonding  in  the  leading  edge 
slats  trailing  edge  wedges.  Both 
commenten  consider  that  the  concern 
of  leading  edge  slat  corrosion  is 
addressed  adequately  in  the  Model  767 
Corrosion  Prevention  and  Control 
Program  (CPCP)  and,  therefore,  the 
proposed  AD  would  be  redundant.  The 
FAA  does  not  concur  with  the  request 
to  withdrew  this  AD.  The  Model  767 
CPCP  is  not  a  mandatory  document,  that 
is,  it  is  not  mandated  by  any  rulemaking 
action:  therefore,  there  is  no  assxuance 
that  all.  if  any,  operators  have 
implemented  and  are  following  the 
program.  Furthermore,  the  insp)ections 
called  out  in  the  Model  767  CPCP  are 
meant  to  be  general  and  visual  in 
nature;  they  do  not  include  any 
provisions  for  coin-tap  inspections,  as  is 
required  by  this  final  rule.  The  FAA  has 
determined  that  the  inspections  called 
out  in  the  CPCP  would  not  be 
sufficiently  detailed  to  detect  the  type  of 
disbonding  addressed  by  this  AD  action. 
Further,  the  inspection  intervals  called 
out  in  the  CPCP  are  at  "4C"  checks:  the 
FAA  does  not  consider  this  interval  to 
be  frequent  enough  to  address  the  type 
of  disbonding  that  is  the  subject  of  this 
AD  action.  The  FAA  has  determined 
that  the  procedures  required  by  this  AD 
action  are  the  most  effective  actions  that 
must  be  taken  in  order  to  prevent 
separation  of  the  slat  wedges  due  to  the 
consequences  of  disbonding,  a 
condition  which  could  adversely  afliect 
the  controllability  of  the  airplane. 
Further,  the  appropriate  vehicle  for 
mandating  such  inspections  and 
additional  actions  to  correct  the 
identified  unsafe  condition  is  the 
airworthiness  directive. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  487  Boeing 
Model  767-200  and  -300  series 
airplanes  of  the  affected  design  in  the 
woridwide  fleet.  The  FAA  estimates  that 
180  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 


actions,  and  that  the  average  labor  rate 
is  $55  per  woric  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operaton  is  estimated  to  be 
$79,200.  or  $440  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributicm  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12201;  (2) 
is  not  a  "significant  rule"  \mder  DHT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-19  Boeing:  Amendment  39-6644. 
Docket  92-NM-65-AD. 

ApplicabUity:  Model  767  series  airplanes, 
line  numbers  1  tlirough  468.  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  separation  of  the  (railing'edge 
wedges  of  the  leading  edge  slats  from  the 
airplane,  accomplish  the  following: 

(a)  Perform  either  a  visual  and  a  "Coin- 
Tap"  ins[>ection,  or  a  visual  and  an 
ultrasonic  inspection,  of  the  trailing  edge 
wedges  of  the  leading  edge  slats  in 
accordance  with  Boeing  Service  Bulletin 
767-57A0039.  Revision  1,  dated  October  15. 
1992,  and  in  accordance  with  the  schedule 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AO,  as  applicable: 

(1)  For  airplanes  that  have  accumulated 
less  than  12,000  total  flight  hours  as  of  the 
effective  date  of  this  AD,  accomplish  the 
initial  inspections  at  the  earlier  of  the  times 
specified  in  paragraphs  (a)(l](i)  and  (a)(l)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  13,000 
flight  hours:  or 

(ii)  Within  5,000  fli^t  hours  or  IS  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  airplanes  that  have  accumulated 
12,000  or  more  total  flight  hours  as  of  the 
effective  d.ite  of  this  AD,  accomplish  the 
initial  inspections  within  1,000  flight  hours 
after  the  effective  date  of  this  AD. 

(b)  If  no  disbonding  is  detected  during  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  repeat  the  inspections  at  intervals  not  to 
exceed  5,000  flight  hours.  After  2  consecutive 
repetitive  inspections  of  the  slat  wedge  are 
accomplished  during  an  elapsed  period  of 
time  not  less  than  6,000  flight  hours  since  the 
performance  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  and  during  which 
no  damage  is  found,  the  inspections  required 
by  this  paragraph  may  be  discontinued  for 
that  slat  wedge. 

Note:  Inspections  finding  no  slat  wedge 
damage  but  accomplished  sooner  than  the 
specified  period  of  6,000  flight  hours  will  not 
be  accepted  as  terminating  action. 

(c)  If  disbonding  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  repair  the    ' 
disbondeid  area  in  accordance  with  paragraph 
(c)(1)  or  (c)(2)  of  this  AD,  as  applicable: 

(1)  Repair  the  disbonded  area  using  the 
"permanent"  repair  method  in  accordance 
with  paragraph  (c)(l)(i)  or  (cKl)(ii)  of  this 
AD,  as  applicable. 

(i)  Repair  using  the  "permanent"  repair 
method  specified  in  the  767  Structural  Repair 
Manual  (SRM),  Section  57-43-02. 

(ii)  If  damage  goes  into  the  dense  core  area, 
or  if  there  is  no  applicable  SRM  repair,  repair 
the  disbonded  area  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate. 

(2)  If  the  disbonded  area  is  within  the 
limits  specified  in  paragraph  J.,  Section  III, 
"Accomplishment  Instructions,"  of  Boeing 
Service  Bulletin  767-57A0039,  Revision  1, 
dated  October  15, 1992,  operators  may  repair 
the  disbonded  area  using  the  time-limited 
repair  method  in  accordance  with  that 
paragraph  of  the  Service  Bulletin. 

(i)  Within  500  flight  hours  after 
accomplishing  the  time-limited  repair,  and 
thereafter  at  intervals  not  to  exceed  500  flight 
hours  until  the  permanent  repair  specified  in 
paragraph  (c)(1)  of  this  AD  is  accomplished. 
inspect  the  repaired  area  in  accordance  with 


Boeing  Service  Bulletin  767-57A0039. 
Revision  1,  dated  October  15, 1992. 

(ii)  The  permanent  repair  must  be  installed 
within  5,000  flight  hours  after  installation  of 
the  time-limited  repmir,  or  prior  to  further 
flight  if  the  disbond  grows  beyond  the 
doubler  edges  of  the  slat  wedge,  whichever 
occurs  firat 

(d)  After  accomplishment  of  any 
permanent  repair  in  accordance  with 
paragraph  (c)  of  this  AD,  continue  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  5,000  flight 
hours.  After  2  consecutive  repetitive 
inspections  of  the  slat  wedge  are 
accomplished  during  an  elapsed  period  of 
time  not  less  than  6,000  flight  hours  since 
accomplishment  of  the  {lermanent  repair,  and 
during  which  no  damage  is  found,  the 
inspections  required  by  this  paragraph  may 
be  discontinued  for  that  slat  wedge. 

Note:  Inspections  finding  no  slat  wedge 
damage  but  accomplished  sooner  than  the 
specified  period  of  6,000  flight  hours  will  not 
be  accepted  as  terminating  action. 

(e)  Replacement  of  the  slat  wedge  with  a 
new  more  corrosion-resistant  slat  wedge,  in 
accordance  with  Boeing  Service  Bulletin 
767-57A0039,  Revision  1,  dated  October  15, 
1992,  constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD  for  that 
slat  wedge. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspections,  repair,  and 
replacement  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-57A0039, 
Revision  1,  dated  October  15, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(i)  This  amendment  becomes  effective  on 
September  2, 1993. 

Issued  in  Renton,  Washington,  on  July  20, 
1993. 

Suzanne  E.  Stevens, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-18389  Filed  8-2-93;  8:45  am) 
BiujNa  cooe  4»ie-is-f 
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14  CFR  Part  39 

[Ooclwl  No.  92-ANE-14; 
8636;  AO  93-14-121 

AirworthineM  Diractivaa;  Esaex  PB&R 
Corporation  (Formarly  E.I.  DuPont  de 
Nemoura  and  Company  Incorporatad) 
PELS  Model  4566M37B  CravvinMnbar 
Protective  Braattiing  Equipment 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Essex  PB&R  Corporation 
(formerly  E.I.  DuFont  de  Nemours  and 
Company  Incorporated)  PELS  Model 
4566M37B  crewmember  protective 
breathing  equipment  (FBE).  This  rule 
requires  that  FBE  imits  with  certain 
serial  numbers  be  removed  from  service 
and  replaced  with  serviceable  PEE 
units.  This  amendment  is  prompted  by 
the  discovery,  during  a  functional  audit, 
of  failed  neck  seal  adhesive  bonds  and 
the  subsequent  determination  that  2,757 
FBE  units  were  produced  with  adhesive 
that  exceeded  the  shelf  life  date.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  lealcage  of  the  FBE 
neck  seal,  which  could  compromise  the 
crew's  ability  to  combat  an  aircraft  fire. 
DATES:  Effective  September  2, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
2, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Essex  FB&R  Corporation,  P.O.  Box 
791.  Elkton,  Maryland  21921.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Constantine  Kallis,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
ANE-173,  Engine  and  Propeller 
Directorate,  .Aircraft  Certification 
Service,  FAA,  New  England  Region.  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  NY  11581-1145; 
telephone  (516)  791-6428;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  airworthiness  directive  (AD)  that  is 
applicable  to  Essex  PB&R  Corporation 
(formerly  E.I.  DuPont  de  Nemours  and 
Company  Incorporated)  PELS  Model 
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4566M37B  crawmember  protective 
breathing  eqiiipment  (PBE)  was 
published  in  the  Federal  legiater  on 
July  20.  1992  (57  PR  31989).  That  action 
proposed  to  require  removal  of  certain 
serial  numbered  PBE  units,  in  l 
accordance  with  Essex  PB«R   ' 
Corporation  Service  Bulletin  (SB)  No. 
001.  Revision  1.  dated  October  3. 1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  receivad. 

One  commmiter  requests  that  the  AD 
include  an  examination  of  the  effort 
required  to  open  the  packaging  of  the 
equipment  and  don  the  units.  The  FAA 
does  not  concur  with  the  commenter's 
request  to  include  such  examinations  in 
this  rulemaking  action,  at  this  point. 
However,  after  additional  data  is 
obtained  and  analyzed,  the  FAA  may 
consider  further  rulemaking  to  expand 
the  scope  of  this  AD  to  include  such 
examination  reqiiirements.  if  warranted. 

Two  commenters  request  that  the 
compliance  time  of  90  days  be  extended 
to  allow  sufficient  time  for  retrofit  and 
delivery  of  parts  from  the  manufacturer. 
One  commenter  reouests  180  days  (6 
months)  after  the  effiactive  date  of  the 
AD.  to  allow  for  proper  notification  and 
production  of  parts;  the  other  requests 
15  months  after  the  effective  date  of  the 
rule,  to  allow  the  modification  to  be 
accomplished  dtuing  the  time  of  a 
regularly  scheduled  "C  check.  This 
same  commenter  considers  that  the 
adoption  of  the  proposed  ccMnpliance 
time  of  90  days  would  require  operators 
to  schedule  special  times  for  the 
acomplishment  of  the  modification,  at 
additional  expense.  The  FAA  concurs 
with  the  commenters'  reouests  to  extend 
the  compliance  time  for  the 
modification  requirements.  Extending 
the  complaince  time  will  not  adversely 
affect  safety,  and  will  allow  the 
manufacturer  sufficient  time  to  produce 
and  deliver  the  parts;  and  the  operators 
sufficient  time  to  perform  the 
modification  at  a  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  will  be  available,  if  necessary. 
Paragraph  2(a)  of  the  final  rule  has  been 
revised  to  specify  a  compliance  time  of 
15  months. 

The  manufacturer  requests  altering 
the  language  of  the  rule  to  iiulicate  that 
the  responsible  party  on  the  referenced 
service  bulletin  is  E.I.  DuPont  and  not 
Essex  PB&R  Corp.  The  affected 
equipment  was  made  by  EJ.  DuPont  in 
1989.  and  the  original  service  bulletin 
was  issued  by  them  in  April  1990.  The 
FAA  disagrees.  At  the  time  Essex  Corp. 
purdiased  E  J.  DuPont  in  December 


1990.  they  acquired  full  responsibility 
for  the  produc((s);  and,  in  that  respect, 
issued  &ie  revised  service  bulletin  in 
October  1991. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  reqiiire  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  dianges  will 
neither  increase  the  economic  burden 
on  any  operator,  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  2.757  PBE 
units,  installed  in  aircraft  of  U.S. 
registry,  will  be  affected  by  this  AD;  that 
it  will  take  approximately  1  woik  hour 
per  PBE  unit  to  accomplish  the  required 
actions;  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  replacement 
PBE  unit  will  cost  approximately  $400 
per  unit.  The  FAA  has  been  advised  by 
the  manufactiuw  that  they  will 
exchange,  at  no  cost,  certain  PBE  imits 
that  are  returned.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operaton  is  estimated  to  be 
$1,254,435.  This  total  figure  may  be 
reduced  by  the  operaton  electing  to 
participate  in  the  exchange  program. 

Hie  regulations  adopted  herem  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "A00RESSE8." 

Lilt  of  Subjects  in  14  CFR  Pail  39 

Air  transportation,  Aircraft.  Aviation 
safaty.  Incorporation  by  reference. 
Safety. 

Adoptitm  of  the  AroendnMnt 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulaticms  as 
follows: 

PART  39— AIRWORTHffHESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aadkerity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g];  and  14  CFR 
11.89. 

139.13    (AmandecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-12  Eaan  PBAR  Coiporatiaa  (fanMrly 
EX  DuPont  da  N— snrt  aad  CaiipaBy 
Incoryoretad);  Amendment  39-8636. 
Docket  No.  g2-Ar4E-14: 
Applicability:  Essex  PBAR  Corporatioo 
(fionnerly  B.I.  DuPont  de  Nemours  aad 
Company  Incorporated)  PELS  Model 
4566M37B  uewmember  protective  breathing 
equipment  (PBE)  uniU,  as  listed  in  Essex 
PSaR  Corporation  Service  Bulletin  (SB)  No. 
001,  Revision  1.  dated  October  3, 1991, 
installed  on  l>ut  not  limited  to  transport 
category  aircraft  manufactured  by  Boeing. 
McDonnell  Dou^as,  Airbus,  and  Lockheed. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  the  PBE  neck  seal, 
which  could  compromise  the  crew's  ability 
to  combat  an  aircraft  fire,  accomplish  the 
follo«ving: 

(a)  Within  the  next  15  months  after  the 
effective  date  of  this  AD,  remove  the  affected 
PBE  unit,  in  accordance  with  the 
accoraplistunent  instructions  of  Essex  PBftR 
Corporation  Service  Bulletin  (SB)  Na  001, 
Revision  1,  dated  October  3, 1991.  and 
replace  with  a  serviceable  unit 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  l>y  the  Manager,  New  York 
Aircraft  Certification  Oftice.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methodi  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  New  Ycak 
Aircraft  Certification  OfBce. 

(c)  Special  flight  permits  may  be  issued,  in 
accoidance  with  FAR  21.197  and  21.199,  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Essex  PB&R  Corporation 
Service  Bulletin  (SB)  No.  001,  Revision  1, 
dated  October  3, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Essex  PBftR  Corp.,  P.O.  Box 
791,  SOS  BhM  Ball  Road,  Elkton,  MD  21921. 
Copies  may  be  inspected  at  the  FAA.  New 
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England  Region,  Office  of  the  Assistant  Qiief 
Counsel,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299:  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
September  2, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
July  14, 1993. 
lack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  93-18390  Piled  8-2-93;  8:45  am] 
MUMO  cooe  4ai»-i«-* 


14  CFR  Pert  71 

[Alrtiwce  Docket  Na  99-ASO-3] 

Designation  of  dase  E  Airspace,  Boca 
Raton,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Dass 
E  airspace  at  Boca  Raton,  Florida.  A 
Very  High  Frequency  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  Standard  Instrument 
Approach  Procediue  (SIAP)  has  been 
developed  to  serve  the  Boca  Raton 
Airport  based  on  the  Palm  Beach 
VORTAC.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
is  needed  to  contain  aiicrait  executing 
the  approach.  The  area  wiU  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
EFFECTIVE  DATE:  0901  UFC.  November 
11. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Armando  Castro,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  15, 1993,  the  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area  at 
Boca  Raton,  Florida.  (48  FR  29881).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  feet  above 
the  surfece  to  contain  Instrument  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  diuing  portions  of  the  terminal 
operation  and  while  transiting  between 
the  en  route  and  terminal  environments. 
The  operating  status  of  the  airport  is 
changed  to  include  IFR  (51  FR  11455). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  replace  it  with  the 
designation  "Class  E  airspace"  for 
airspace  extending  upward  froin  700 
feet  above  the  surface.  Other  than  the 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  IDesignation  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  effective  September  16, 1993 
(58  F.R  36298;  July  6. 1993).  The  Qass 
E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order.     . 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  estabUshes 
Class  E  airspace  at  Boca  Raton,  Florida, 
to  provide  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
for  aircraft  executing  the  VOR/DME-A 
SIAP  into  the  Boca  Raton  Airport,  at 
Boca  Raton,  Florida. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regvdatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993,  as  follows: 


PART  TI^AMENOED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  19S»- 
1963  Comp.,  p.  389;  49  U.S.Q  106(g):  14  CFR 
11.69. 

2.  The  incorporation  by  refisrence  in 
14  CFR  71.1  in  effect  as  of  September 
16, 1993,  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designation  and  Reporting 
Points,  dated  Jtine  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Para.  6005  Qass  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surfiace  of  the  earth 


ASO  FL  E5  Boca  Raton,  FL  (New) 
Boca  Raton  Airport,  FL 
(lat.  26"  22'44''  N.,  long.  80*  06'26''  W.) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.5-miIe 
radius  of  Boca  Raton  Airport,  excluding  that 
portion  that  coincides  writh  the  Pompano 
Beach,  FL,  Class  B  airspace. 

Issued  in  East  Point.  Geoigia,  on  June  23, 
1993. 

Walter  E.  Dmkjr, 

Acting h4anager.  Air  Traffic  Divigion, 
Southern  Region. 

(FR  Doc  93-18454  Filed  8-2-93;  8:45  am] 
BILUNO  COOf  4S1»-tS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adminiatration 

20  CFR  Part  416 
[Reguletiona  No.  16] 
RIN0960-AOS5 

Supplemental  Security  income  for  the 
Aged,  Blind  and  DIaablad;  RaaManca 
and  Citixenahip;  Temporary  Protected 
Statua 

AOENCY:  Sodal  Security  Administration. 

HHS. 

ACnOH:  Final  rule. 

84MIMARY:  This  final  rule  incorporates 
into  the  supplemental  security  income 
regulations  a  provision  of  the 
Immigration  and  NationaUty  Act  (INA) 
concerning  the  ineligibility  of  certain 
aliens  for  federal  assistance  programs. 
Specifically,  this  regulation  provides 
that  an  alien  granted  temporary 
protected  status  (TPS)  by  the  Attorney 
General  of  the  United  States  pursuant  to 
section  244A  of  the  INA  will  not  be 
r.onsidered  to  be  permanently  residing 
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in  the  United  States  under  color  of  law 
during  that  period  for  the  purpose  of 
eligibility  for  Supplemental  Security 
Income  (SSI)  benefits.  j 

EfFECnVC  date:  August  3. 199). 

RM  FURTHDI MRMMATKM  CONTACT: 
Harry  ).  Short,  Legal  Assistant.  3-B-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimora.  MD  2123S.  (410) 
965-6243. 

SUPPIXHCNTAflY  tironMATION.  The  SSI 
program  provides  cash  assistance  to 
persons  who  are  aged,  blind,  or  disabled 
and  whose  income  and  resources  are 
below  specified  amounts.  A  person  may 
be  eligible  for  SSI  benefits  if  he  or  she 
meets  all  of  the  eligibility  requirements 
of  title  XVI  of  the  Social  Security  Act 
(the  Act)  and  implementing  regulations. 
Section  1614(a)(1)(B)  of  the  Act 
provides  that  an  aged,  blind  or  disabled 
individual,  for  purposes  of  the 
application  of  title  XVI.  must  be  a 
resident  of  the  United  States,  and  either 
a  citizen  or  an  alien  lawfully  admitted 
for  permanent  residence  or  otherwise 
permanently  residing  in  the  United 
States  under  color  of  law. 

Section  302  of  the  Immigration  Act  of 
1990,  Public  Law  101-649.  amended  the 
INA  on  November  29. 1990,  by  adding 
a  new  section  244A  entitled 
"Temporary  Protected  Status."  TPS  is 
an  alien  status  which  may  be  panted 
temporarily  to  qualified  nationals  of 
designated  foreign  states.  Such 
designation  of  a  foreign  state  is  based  on 
the  existence  of  an  ongoing  armed 
conflict,  natural  disaster,  or  other 
extraordinary  and  temporary  condition 
which  prevents  aliens  who  are  nationals 
of  such  state  from  returning  safely. 
Aliens  granted  TPS  may  not  be  deported 
during  the  period  in  which  such  status 
is  in  effect  and  may  work  throughout  its 
duration.  However,  paragraph  (f)(1)  of 
section  244A  provides  that  during  a 
period  in  which  an  alien  is  granted  TPS, 
he  or  she  shall  not  be  considered  to  be 
permanently  residing  in  the  United 
States  imder  color  of  law.  One  effisct  of 
this  amendment  is  that  individuals  will 
not  be  eligible  for  SSI  benefits  while  in 
TPS,  because  they  have  not  been 
admitted  for  permanent  residence  and 
cannot  be  considered  to  be  permanently 
residing  in  the  United  States  under 
color  of  law  while  in  TPS. 

This  final  regulation  adds  a  new 
§  416.1619  to  subpart  P  of  our 
regulations  to  incorporate  the  provision 
of  section  244A  of  the  INA  which  states 
that  aliens  granted  TPS  are  not 
considered  to  be  permanently  residing 
in  the  United  States  under  color  of  law. 


Regulatory  Procedures 

Justification  for  Final  Rule 

The  Department,  even  when  not 
required  by  statute,  as  a  mattw  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  end 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procediues  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

We  have  determined  that  under  5 
U.S.C  553(b)(B),  good  cause  exists  for 
waiver  of  notice  of  proposed  rulemaking 
and  public  comment  procedures  on  this 
regulation,  because  such  procedures  are 
unnecessary  in  this  case.  This  rule 
merely  reflects,  without  exercise  of 
discretion,  section  244A(f)(l)  of  the 
INA,  8  U.S.C.  1254a(0(1).  as  amended 
by  section  302(a)  of  Public  Law  101- 
649. 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  since  the  program  and 
administrative  impact  of  the  legislation, 
which  this  regulation  implements,  is 
insignificant  and  the  threshold  criteria 
for  a  major  rule  are  not  otherwise  met. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

This  final  regulation  imposes  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807— Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  progranu. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 


Dated:  April  30. 1993. 

LoofaD.  Em^. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  June  15. 1993. 

Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Senices. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  subpart  P 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a)(1)(B)  and 
(e).  and  1631  of  the  Social  Security  Act;  42 
U.S.C  1302, 1382c(a)(l)(B)  and  (e),  and  1383; 
sec.  502  of  Pub.  L.  94-241 .  90  Stat.  268;  sec. 
302  of  Pub.  L  101-649, 104  Stat.  4978. 

2.  A  new  §  416.1619  is  added  to  read 
as  follows: 

1416.1619    When  you  cannot  be 
eonaldered  permanently  residing  In  ttm 
linited  States  under  color  of  law. 

We  will  not  consider  you  to  be 
permanently  residing  in  the  United 
States  under  color  of  law  and  you  are 
not  eligible  for  SSI  benefits  during  a 
period  in  which  you  have  been  granted 
temporary  protected  status  by  the 
Immigration  and  Naturalization  Service 
under  section  244A  of  the  Immigration 
and  Nationality  Act. 

(FR  Doc.  93-18384  Filed  8-2-93;  8:45  am] 
BtUMQCOOE  tr 


Food  and  Drug  Adminiatratlon 

21  CFR  Part  73 
[Docket  No.  90C-0406] 

Usting  of  Color  Addith^s  for  Coloring 
Contact  LensM;  1 ,4-Bis  [4-(2- 
Methacryloxyathyl) 
Phenylamino]Anthraqui!K>ne 
Copolymers;  Confirma'Jon  of  Effective 
Date 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  6, 1993,  of  the 
final  .nile  that  appeared  in  the  Federal 
Register  of  April  5,  1993  (58  FR  17506). 
that  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
the  colored  reaction  product  formed  by 
copolymerizing  1.4-bis(4-(2- 
methacryloxyethyl)  pHenylamino] 
anthraquinone  (C.I.  Reactive  Blue  246) 
with  hydroxyethyl  methacrylate  and  N- 
vinyl  pyrrolidone  to  form  contact 
lenses. 
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DATES:  E^Bctive  date  confiimed:  May  6, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  5, 1993  (58  FR 
17506),  FDA  published  a  final  rule  that 
amended  the  color  additive  regulations 
in  21  CFR  73.3106  to  provide  for  the 
safe  use  of  the  colored  reaction  product 
formed  by  copolymerizing  l,4-bis(4-(2- 
methacryloxy  ethyl) 
phenylaminojanthraquinone  (CL 
Reactive  Blue  246)  with  hydroxyethyl 
methacrylate  and  N-vinyl  pyrrolidone  to 
form  contact  lenses.  FDA  also  amended 
the  regulation  to  clearly  identify  the 
color  additive  as  the  reaction  product  of 
1,4-bis  (4-(2-methacryloxyethyl) 
phenylamino]  anthraquinone 
copolymericed  with  other  monomers. 

FDA  gave  interested  persons  until 
May  5, 1993,  to  file  written  objections 
or  requests  for  a  hearing.  No  ob)ections 
or  requests  for  a  hearing  were  received 
in  response  to  the  final  rule.  Therefore, 
FDA  finds  that  the  final  rule  that 
published  in  the  Federal  Register  of 
April  5. 1993.  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Port  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  luider  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (sections  201. 
401.  402,  403,  409,  501,  502,  505.  601, 
602.  701.  721  (21  U.S.C.  321, 341,  342, 
343.  348.  351.  352.  355.  361.  362.  371, 
379e))  and  imder  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  April  5. 1993. 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  efiiactive 
May  6, 1993. 

Dated:  )uly  28, 1993. 
Michael  R.  Taylo-, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-18471  Filed  8-2-93;  8:45  am) 
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21  CFR  Part  73 

(Docket  No.  89C-0480] 

Uating  of  Color  Additive*  for  Coloring 
Contact  Lanses;  Vinyl  Alcohol/Methyl 
Methacrylata-Dya  Raaction  Products; 
Confirmation  of  EffscUva  Data 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule;  fnnfirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
eR^ective  date  of  May  6, 1993,  for  the 
final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safa  use  in  coloring  contact  l«ises  of  the 
reaction  products  formed  by  chemically 
bonding  five  reactive  dyes,  alone  (» in 
combination,  to  the  vinyl  alcohol/ 
methyl  methacrylate  copolymeric  lens 
material. 

DATES:  Effective  date  confirmed:  May  6, 
1993. 

FOR  FUnmiER  MFORMATKM  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPtJEMENTARY  MF0RMAT10N:  In  the 
Federal  Register  of  April  5, 1993  (58  FR 
17508),  FDA  amended  21  CFR  73.3127 
of  the  color  additive  regulations  to 
provide  for  the  safe  use  in  coloring 
contact  lenses^f  the  reaction  product 
formed  by  chemically  bonding  the 
following  reactive  dyes,  alone  or  in 
combination,  to  the  vinyl  alcohol/ 
methyl  methacrylate  copolymeric  lens 
material: 

(1)  C.I.  Reactive  Black  5  (2,7- 
naphthalenedisulfonic  add.  4-amino-5- 
hydroxy-3.6-bis((4-((2- 
(sulfooxy)ethyl)sulfonyl)phenyl)azo)-, 
tetrasodium  salt]  (CAS  Reg.  No.  17095- 
24-8): 

(2)  CI.  Reactive  Orange  78  [2- 
naphthalenesulfbnic  acid,  7' 
(acetylamino)-4-hydroxy-3-((4-((2- 
(sulfooxy)ethyl)sulfonyI)phenyI)azo)-] 
(CAS  Reg.  No.  68189-39-9); 

(3)  C.I.  Reactive  Yellow  15 
[benzenesulfonic  acid.  4-(4.5-dlhydro-4- 
((2-methoxy-5-methyl-4-((2- 
(sulfooxy)ethyl)sulfonyl)phenyl)azo)-3- 
methyl-5-oxo-lH-pyrazol-l-ylH  (CAS 
Reg.  No.  60958-41-0); 

(4)  C.I.  Reactive  Blue  No.  19  (2- 
anthracenesulfonic  acid,  l-amino-9.10- 
dihydro-9,10-dioxo-4-((3-((2- 
(su]fooxy)ethyI)sulfonyl)phenyl)amino)- 
.  disodium  salt]  (CAS  Reg.  No.  2580-78- 
l);and 

(5)  CI.  Reactive  Blue  21  (copper. 
(29H.3lH-phthalocyaninato(2-)- 
W29.APo.AP>  JVJJ)-.  sulfo((4-((2- 
(sulfooxy)ethyl) 

sulfonyl)phenyl)amino)sulfonyl 
derivatives]  (CAS  Reg.  No.  73049-92-0). 

FDA  gave  interested  persons  until 
May  5. 1993,  to  file  written  objections 
or  requests  for  a  hearing.  No  objections 
or  requests  for  a  hearing  were  received 
in  response  to  the  final  rule.  Therefore, 
FDA  finds  that  the  final  rule  that 


published  in  the  Federal  Regisler  of 
April  5, 1993,  should  be  confirmed. 

List  of  Subjecto  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sections  201. 
401,  402,  403,  409,  501, 502,  505, 601, 
602,  701,  721  (21  U.S.C.  321,  341,  342, 
343,  348, 351, 352, 355, 361, 362,  371, 
379e))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  April  5, 1993, 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
May  6, 1993. 

Dated:  July  28, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-18470  Filed  8-2-93;  8:45  Mn) 


21  CFR  Part  74 

[Docket  No.  910-0033] 

Usting  of  Color  Addltlvas  Sub|act  to 
CartlficaUon;  FD&C  Blua  No.  1; 
Confirmation  of  Effactlva  Data 

AGENCY:  Food  and  Drug  Administratioa, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  6, 1993,  for  the 
final  rule  that  amended  the  coIot 
additive  regulations  to  provide  for  the 
safe  use  of  manganese  dioxide  as  an 
oxidizing  agent  in  the  manufacture  of 
FD&C  Blue  No.  1. 

DATES:  Effective  date  confirmed:  May  6, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  WeS 
Long,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-217).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-254-9519. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  5, 1993  (58  FR 
17510).  FDA  amended  21  CFR  74.101 
and  21  CFR  74.2101  of  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  manganese  dioxide  as  an 
oxidizing  agent  in  the  manufacture  of 
FD&C  Blue  No.  1. 

FDA  gave  interested  persons  until 
May  5. 1993,  to  file  objections  or 
requests  for  a  hearing.  No  objections  or 
requests  for  a  hearing  were  received  in 
response  to  the  final  rule.  'Hierefore. 
FDA  finds  that  the  final  rule  that 
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published  in  the  Federel  Regiater  of 
April  5, 1993,  should  be  conflnned. 

Lilt  of  Sublecta  in  21  CFE  Part  74 

Color  additives,  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sections  201, 
401,  402,  403,  409,  501,  502,  505, 601, 
602.  701.  721  (21  U.S.C.  321.  341.  342, 
343,  348.  351.  352.  355,  361.  362.  371. 
37ge))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  April  5.  1993. 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
May  6, 1993. 

Dated:  |uly  28, 1993.  j 

MkkMl  IL  Taylor. 
Deputy  Commissioner  for  Policy. ' 
[PR  Doc  93-18472  Piled  8-2-93: 8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Managwnmil 

43  CFR  Pwts  3730, 3820, 3830,  and 
3850 

[WO-«C0-41t1-0a-a«-1  A;  CIreutar  No. 
3Mfl 

RtN1004-AOr7 


Mining  Claim 
Racordatlon,  and  Aaaaaamant  Work 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rule;  correction. 

SUIMARV:  This  document  contains  a 
correction  to  the  final  rule  that  was 
published  Thiuvday,  July  15. 1993  (58 
FR  38186).  The  regulations  promulgated 
by  the  rule  related  to  the  imposition  of 
a  $100.00  annual  rental  fse  on 
unpatented  mining  claims  on  Federal 
lands. 

EPFCCnvS  DATE:  July  15,  1993. 
FOR  FURTHER  MFORUATION  CONTACT: 
Roger  Haskins  (702)  785-6576.  or  Frank 
Brruio  (202)  653-5182. 

SUPKaiENTARY  MFORMATIOnJ 

Backgnmnd  | 

Hie  final  rule  that  is  the  subject  of 
this  correction  implemented  provisions 
of  the  Interior  Department  and  Related 
Agencies  Appropriations  Act  of  1993 
(the  Act)  that  requires  an  annual  rental 
fee  of  $100  for  each  mining  claim  and 
site  located  and  held  under  the  General 
Mining  Law  of  1872  for  fiscal  years  1993 
and  1994.  The  final  rule  established  the 
procedures  for  paying  and 


administering  the  required  annual  rental 
fee,  put  into  regulation  the  statute's 
mandatory  payment  deadlines  and  its 
mandatory  provisions  that  failure  to  pay 
the  rental  fee  on  time  constitutes 
abandonment  of  the  claim  or  site, 
amended  the  recording  and  assessment 
work  regulations  to  conform  to  the 
requirements  of  the  Act,  and  established 
procedures  by  which  small  miners  may 
obtain  an  exemption. 

Need  for  Correction 

As  pubhshed,  the  final  rule  at 
§  3833.1-6(a)(4)(ii)  did  not  account  for 
the  fact  that  mining  activities  are  carried 
out  on  National  Forest  System  lands 
under  Notices  of  Intent  as  well  as  under 
Plans  of  Operations.  Section  3833.1- 
6(a)(5)  of  the  proposed  rule  published 
March  5. 1993,  allowed  a  small  miner  to 
claim  an  exemption  from  the 
requirement  to  pay  the  annual  rental  fee 
based  on  a  Notice  of  Intent  to  conduct 
operations  on  National  Forest  System 
lands  (58  FR  12885).  The  reference  to 
such  notice  was  inadvertently  omitted 
as  a  result  of  the  amendment  of  the 
proposed  section  and  the  redesignation 
of  part  of  the  text  of  proposed  §3833.1- 
6(a)(S)  as  §  3833.1-6(a)(4)(ii)  in  the  final 
rule.  This  correction  notice,  by  adding 
the  phrase  "Notice  or  a"  in  §  3833.1- 
6(a)(4)(ii).  captures  the  original  intent  of 
the  proposed  rule.  Moreover,  it  is 
consistent  with  the  requirements  of  the 
Act.  which  allows  small  miners  to  claim 
exemption  from  the  payment  of  the 
annual  rental  fee  on  the  basis  of  notices 
as  well  as  on  plans  of  operations. 

Conection  of  Publication 

Accordingly,  the  publication  on  July 
15, 1993.  of  the  final  rule  on  Rental 
Fees.  Mining  Claim  Recordation,  and 
Assessment  Work  is  corrected  as 
follows: 

Section  3833.1-6  is  corrected  by 
revising  paragraph  (a)(4)(ii)  to  read  as 
follows: 

13833.1-8    Rental  fee  exemption 
queilflcetlone. 

*  •        •        •        • 

(a)«  •  • 

(4)*  •  • 

(ii)  A  Notice  or  a  Plan  of  Operations 
issued  under  parts  9  and  228  of  title  36 
of  the  Code  of  Federal  Regulations  for 
National  Park  System  lands  and 
National  Forest  System  lands 
respectively;  or 

•  •        •        •        • 

Dated:  July  28, 1993. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc  93-18438  Filed  8-2-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  69 

[CO  Ooeiwt  Na  91-213.  FCC  93-366] 

Tranaport  Rata  Stnictura  and  Pricing 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission  adopted 
interim  rules  to  govern  the  rate  structure 
and  pricing  of  the  transport  component 
of  interstate  switched  access  provided 
by  local  exchange  carriers  (L£Cs)  to 
enable  interexchange  carriers  (IXCs)  to 
originate  and  terminate  interstate  traffic. 
We  now  reconsider  and  clarify  certain 
issues  on  which  guidance  is  needed 
before  the  LECs  file  their  initial 
transport  rates.  Specifically,  we  address: 
(1)  Application  of  the  interim  rate 
structure  to  certain  configurations;  (2) 
issues  relating  to  the  derivation  of  initial 
transport  rates;  and  (3)  clarification  of 
implementation  procedures.  In  addition, 
we  are  changing  the  date  on  which  LECs 
are  required  to  file  tariff  revisions 
incorporating  the  new  transport  rate 
structure  and  pricing  rules  from  August 
2, 1993  to  September  1, 1993. 
EFFECTIVE  DATE:  September  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Sieradzki,  Common  Carrier 
Bureau,  Policy  &  Program  Planning 
Division,  202-632-1304. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  First 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  91- 
213.  adopted  and  released  on  July  21. 
1993.  This  item  reconsiders  and  clarifies 
matters  addressed  in  Transport  Rate 
Structure  and  Pricing.  Report  and  Order 
CC  Docket  No.  91-213,  7  FCC  Red  7006 
(1992)  (Transport  Order  or  Order).  57  FR 
54717  (Nov.  20.  1992). 

The  complete  text  of  this  First 
Memorandum  Opinion  and  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
.  business  hours  in  the  FCC  Reference 
Center,  1919  M  Street  NW..  room  230. 
Washington.  DC  20554. 

Sjmopsis  of  First  Memorandum 
Opinion  and  Order  on  Reconsideration 

/.  Rate  Structure 

A.  Intermediate  Hubbing 

1.  Hubbing  permits  access  customers 
to  use  the  network  efficiently  and 
increases  opportunities  for 
interexchange  competition.  Permitting 
hubbing  is  in  the  public  interest. 
Accordingly,  we  are  revising  the  rules  to 
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clarify  that  intermediate  hubbing  is 
permitted. 

2.  As  a  corollary  to  our  hubbing 
clarification,  we  modify  our  rules  to 
enable  access  customers  to  order  direct- 
trunked  transport  between  serving  wire 
centers  (SWCs)  and  access  tandems,  and 
tandem-switdied  transport  between 
access  tandems  and  end  offices.  This 
option,  which  many  ptmies  support, 
and  no  commenting  party  opposes, 
should  enable  parties  to  use  the  LEG 
network  more  efficiently,  and  will  be 
more  consistent  with  local  access 
competition.  We  do  not,  however, 
modify  our  requirement  that  LECs  make 
available  tandem-switched  transport 
between  SWCs  and  end  offices  on  a  per- 
minute  basis,  with  mileage  measured 
between  the  SWC  and  the  end  office. 

B.  Host-Remote  Configurations 

3.  In  the  Order,  we  did  not  address 
how  to  apply  the  interim  transport  rate 
structure  to  host-remote  switching 
configurations,  under  which  all  IXC 
traffic  is  routed  through  a  host  office, 
which  performs  all  measurement  and 
recording  for  the  remote  office.  Direct- 
trunked  transport  cannot  be  provided  all 
the  way  from  SWCs  to  remote  offices 
because  facilities  between  host  offices 
and  remote  offices  are  shared.  We 
conclude  that  customers  should  be  able 
to  purchase  direct-trunked  transport 
from  a  SWC  to  a  host  office,  and  to  pay 

a  per-minute  rate  for  the  shared 
facilities  between  the  host  office  and 
remote  offices.  This  per-minute  rate 
should  be  based  on  tandem-switched 
transport  rates,  but  with  no  tandem 
charge,  with  mileage  measured  between 
the  host  office  and  remote  offices. 

4.  We  also  conclude  that  the  LECs 
should  treat  tandem-switched  transport 
and  direct-trunked  transport  in  an 
equivalent  manner  in  the  context  of 
host-remote  configurations.  We 
conclude  that  the  LECs  should  offer 
tandem-switched  ywisport  between  the 
SWC  and  the  host  office,  based  on  the 
airline  mileage  between  those  offices. 
As  with  direct-trunked  transport.  LECs 
should  oniar  host-to-remote  transport 
under  a  per-minute  rate  (based  on 
tandem-switched  transport  rates,  but 
with  no  tandem  charge)  for  the  shared 
facilities  between  the  host  office  and 
remote  offices,  with  mileage  measured 
between  the  host  office  and  remote 
offices. 

C.  Featured  Group  A 

5.  In  the  Order,  we  did  not  address 
the  application  of  the  interim  transport 
rate  structure  and  pricing  rules  to 
Feature  Group  A.  Feature  Group  A  is 
similar  to  a  local  exchange  service,  but 
is  used  to  provide  interstate  access.  DCCs 


use  Feature  Group  A  as  a  form  of 
switched  access  to  originate  and 
terminate  calls  by  their  end  user 
customers.  In  such  circumstances,  the 
end  user  dials  a  seven  digit  number  to  - 
reach  the  LEC's  "dial  tone  office" 
serving  the  IXC.  where  the  LEG  switches 
the  call  to  the  KCs  POP  via  a 
dedicated,  loop-side  connection.  In 
many  cases,  the  dial  tone  office  is  the 
SWC;  in  some  cases,  dial  tone  is 
provided  from  a  different  office,  in 
which  case  there  will  be  a  separate  SWC 
between  the  dial  tone  office  and  the 
POP. 

6.  Under  Feature  Group  A.  dedicated 
LEC  facilities  provide  the  connection 
between  the  IXC  POP  and  the  dial  tone 
office.  Common  facilities  are  used  to 
connect  the  dial  tone  office  with  the  end 
office  serving  users.  In  general, 
originating  Feature  Group  A  transport  is 
billed  using  mileage  measured  from  the 
dial  tone  office  to  the  SWC  Terminating 
Feature  Group  A  is  frequently  billed 
using  mileage  measured  from  the  SWC 
to  the  end  office.  In  general,  the 
difference  in  mileage  measurement  is 
necessitated  by  the  inability  of  most 
LEC  end  office  switches  to  differentiate 
between  originatingFeature Group  A 
traffic  and  local  traffic. 

7.  The  manner  in  which  LECs  provide 
Feature  Group  A  service  requires  that 
we  adjust  the  interim  transport  rate 
structure  in  order  to  permit  its 
application  to  Feature  Group  A. 
Entrance  facility  rates  should  apply  to 
transport  between  the  POP  and  the 
SWC.  If  the  SWC  is  not  the  dial  tone 
office,  direct-trunked  transport  rates 
should  apply  to  transport  between  the 
SWC  and  the  dial  tone  office.  Tandem- 
switched  transport  rates,  excluding  the 
tandem  charge,  should  apply  to 
transput  between  the  dial  tone  office 
and  the  end  office.  If  a  LEC's  dial  tone 
office  switches  are  incapable  of 
distinguishing  between  originating 
Feature  Group  A  access  traffic  and  local 
exchange  traffic,  the  LEC  may  forego 
billing  Feature  Group  A  customers  for 
originating  transport  from  end  offices  to 
dial  tone  offices.  Unlike  customers  of 
tandem-switched  transport  under 
Feature  Croups  B,  or  D,  who  have  the 
option  of  buying  direct-trunked 
transport  between  SWCs  and  end 
offices.  Feature  Croup  A  customers  have 
no  control  over  whether  their  traffic 
between  dial  tone  offices  and  end 
offices  is  switched  at  LEC  tandems. 
Accordingly,  Feature  Group  A 
customers  should  not  be  required  to  pay 
the  tandem  charge. 

D.  800  Service 

8.  LECs  must  deliver  originating  800 
traffic  through  access  tandems  from  end 


offices  that  do  not  have  a  service 
switching  point  (SSP)  deployed.  We 
clarify  that  this  tandem-switched  traffic 
should  be  assessed  rates  for  tandem- 
switched  transfKirt 

n.  Initial  Pricing 

A.  General  Issues 

1.  September  1992  versus  July  1993 
special  access  rates  as  baseline.  9.  We 
retain  our  conclusion  that  initial 
transport  rates  will  be  presumed 
reasonable  if  they  are  based  on  special 
access  rates  effective  oa  September  1, 
1992.  We  beUeve  that  retaining 
September  1992  special  acoeu  rates  as 
the  baseline  for  deriving  initial  transport 
rates  strikes  a  better  balance  of  our 
objectives  than  the  alternatives  that 
parties  suggest.  The  September  1992 
special  access  rates  wiU  form  the  basis 
of  only  initial  switched  transport  rates. 
The  LECs  have  argued  that,  given  the 
similarities  between  the  facilities  used 
for  special  access  and  those  used  for 
transport  entrance  facilities  and  direct- 
trunked  interoffice  transport,  substantial 
benefits  will  flow  from  allowing  LECs  to 
price  transport  and  special  access  at  the 
same  levels.  Even  if  we  accepted  this 
argument,  many  of  the  LECs  have 
submitted  zone  density  plans  for  pricing 
special  access  in  the  near  future,  so 
special  access  and  transport  rates  an 
likely  to  diverge  at  least  in  the  short 
terra.  Moreover,  price  cap  LECs  have 
some  flexibility,  subsequent  to  the 
implementation  of  the  initial  rates,  to 
change  their  transport  rates  and  bring 
them  closer  to  ciurent  special  access 
rate  levels.  Thus,  there  is  little  to  be 
gained  from  using  July  1993  rates. 

10.  We  are  concerned,  however,  that 
using  July  1992  rates  would  impose 
additional  costs  for  little  or  no  gain.  For 
many  LECs,  the  use  of  July  1993  rates 
rather  than  September  1992  rates  would 
cause  the  percentage  of  revenue 
recovered  through  the  interconnection 
charge  to  increase.  A  proportionally 
higher  interconnection  charge  could 
impede  local  access  competition,  and 
weaken  the  incentives  in  the  new 
transport  rate  structure  for  efficient  use 
of  LEC  networks  because  it  results  in 
transport  prices  more  similar  to  pricing 
under  the  equal  charge  rule.  In  the 
absence  of  substantial  public  interest 
benefits,  we  are  unwilling  to  make 
changes  that  could  cause  a  « 

proportionally  higher  interconnection 
charge.  Ameritech,  AT&T,  and  MCI  have 
suggested  that  the  LECs  be  allowed  to 
use  July  1993  rates  if  they  can 
demonstrate  that  the  percentage  of 
transport  revenue  recovered  tluough  the 
interconnection  charge  is  no  higher  than 
it  would  have  been  if  September  1992 
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rate*  had  been  used.  Although  this 
exeidse  would  alleviate  concerns  about 
a  higher  inter-connection  charge,  it 
would  create  additional  administrative 
complexity.  In  addition,  it  is  unlikely  to 
result  in  a  transport  rate  restructure  that 
is  revenue-neutral.  We  conclude  that  the 
costs  of  using  July  1993  rates  outweigh 
whatever  minimal  benefits  this  change 
might  bring. 

11.  Accordingly,  we  conclude  that 
initial  transport  rates  will  be  presumed 
reasonable  if  based  on  September  1992 
special  access  rates.  Price  cap  LECs' 
transport  rates  will  be  presumed 
reasonable  if  based  on  September  1, 
1992  special  access  rates  adjusted  for 
changes  in  the  price  cap  index 
calculated  for  the  July  1, 1993  annual 
filing.  Changes  in  the  price  cap  index 
include  the  exogenous  change  reflecting 
our  reallocation  of  general  support 
facility  (GSF)  costs.  Rate-of-retum  LECs' 
transport  rates  will  be  presunned 
reasonable  if  based  on  September  1, 
1992  special  access  rates  adjusted  to 
reflect  the  reallocation  of  GSF  costs.  See 
Amendment  of  the  Part  69  Allocation  of 
General  Support  Facility  Costs,  Report 
and  Order.  CC  Docket  No.  92-222.  8 
FCC  Red  3697,  3700, 1 16  n.  53  (1993). 
58  FR  30994  (May  28,  1993). 

2.  Bate  derivation.  12.  We  now  clarify 
how  initial  transport  rates  are  to  be  set. 
First,  LECs'  initial  rates  for  direct- 
trunked  transport  and  entrance  facilities 
will  be  presumed  reasonable  only  if  the 
rate  for  each  transport  service 
component  is  set  equal  to  the 
corresponding  special  access  service 
component.  For  this  purpose,  transport 
service  components  include:  (1)  The 
non-distance  sensitive  component  of 
interoffice  transport  rates,  (2)  the 
distance  sensitive  components  of 
interoffice  transport  rates  (i.e.,  rates 
applicable  to  each  mileage  band),  (3)  the 
non-distance  sensitive  component  of 
entrance  facility  rates,  (4)  the  distance 
sensitive  components  of  entrance 
facility  rates  (if  any),  (5)  multiplexing 
charges,  (6)  charges  for  other  features 
and  mnctions,  and  (7)  non-recurring 
charges. 

13.  Second,  LECs'  initial  rates  for 
tandem-switched  transport  will  be 
presumed  reasonable  only  if  rates  for 
tandem-switched  transport  service 
components  (other  than  the  tandem 
charge)  are  set  on  the  basis  of  the  rates 
for  corresponding  direct-trunked 
transport  service  components.  We  also 
clarify  that  initial  charges  for 
multiplexing  and  other  features  and 
functions  that  are  needed  for  switched 
transport,  but  not  for  special  access,  will 
be  presumed  reasonable  if  they  are  set 
equal  to  rates  for  comparable 
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multiplexing  and  other  features  and 
functions  in  the  special  access  tariffs. 

14.  We  find  these  clarifications  to  be 
consistent  with  our  general  approach  of 
using  special  access  rates  as  the  basis  for 
initial  switched  transport  rates.  These 
clarifications  should  ensure  that  initial 
transport  rates  reflect  the  same  degree  of 
distance  sensitivity  as  special  access 
rates.  They  should  also  enable  LECs  to 
charge  users  of  specific  features  and 
functions  for  the  use  of  such  services, 
rather  than  including  the  cost  of  such 
services  in  the  interconnection  charge. 

B.  Initial  Direct-Tnmked  Transport  and 
Entrance  FadUty  Rates 

15.  We  conclude  that  LECs  that 
cannot  satisfy  the  criteria  in  the  Order 
because  they  lacked  generally  tari^d 
special  access  rates  at  certain  capacities 
(e.g.,  DS3  or  DSl)  in  September  1992 
may  propose  rates  based  on  reasonable 
criteria,  for  which  the  LEG  must  provide 
justification.  For  example,  initial 
transport  rates  based  on  special  access 
rates  filed  subsequent  to  September 
1992  could  well  be  demonstrated  to  be  - 
reasonable,  as  could  rates  set  pursuant 
to  the  proposal  in  the  Public  Notice,  or 
rates  justified  by  cost  support.  These 
rates,  however,  will  not  be  accorded  a 
presumption  of  reasonableness;  we  will 
review  their  reasonableness  in  the  tariff 
process. 

C.  Initial  Tandem-Switched  Transport 
Rates 

1.  Circuit  mix  vsed  to  derive  rates.  16. 
On  reconsideration,  we  find  that  is  may 
be  impractical  for  the  LECs  to  base  their 
tandem-switched  transport  rates  on  the 
actual  nimiber  of  DS3s  and  DSls  in  the 
tandem-to-end  office  link.  First,  the 
LECs  generally  have  not  measured  the 
number  of  DS3s  and  DSls  in  their 
interoffice  network,  and  to  do  so  now 
would  be  burdensome,  raising  difficult 
measurement  questions.  Second,  it 
appears  that  most  LECs  do  not  account 
for  tandem-to-end  office  links  separately 
from  interoffice  facilities  generally.  No 
party  has  identified  any  alternative 
surrogate  that  better  serves  our 
objectives  of  accuracy,  verifiability,  and 
administrative  ease  than  the  fiber/ 
copper  mix,  which  is  objectively 
verifiable  through  Tier  1  LECs'  reports 
to  the  ARMIS  database.  Accordingly,  we 
clarify  that  LECs'  initial  tandem- 
switched  transport  rates  will  be 
presumed  reasonable  if  they  are  derived 
using  the  fiber/copper  mix  of  interoffice 
switched  transport  facilities  reported 
through  ARMIS  as  a  surrogate  for  the 
actual  mix  of  DS3s  and  DSls. 

17.  In  general,  we  believe  that  the 
detriments  of  using  the  fiber/copper 
surrogate  are  outweighed  by  other 


advantages,  including  administrative 
simplicity.  Rochester,  however,  is 
technically  correct  that  many  LECs' 
current  DSl  rates  reflect  a  mix  of  copper 
and  fiber  interoffice  facilities.  We  will 
not  preclude  LECs  fiom  using  actual 
DS3  and  DSl  circuit  counts  as  long  as 
when  they  file  their  initial  transport    . 
tariffs,  they  provide  adequate  support  to 
enable  us  to  verify  their  DS3  and  DSl 
circuit  counts,  including  an  explanation 
of  the  methodology  used  to  develop 
these  counts. 

18.  With  respect  to  small  LECs  that 
file  direct-trunked  transport  rates,  we 
reaffirm  that  initial  tandem-switched 
transport  rates  will  be  presumed 
reasonable  if  based  on  DSl  and  DS3 
direct-trunked  transport  rates.  Non-Tier 
1  LECs,  however,  do  not  report,  and 
may  not  track,  the  relative  use  of  fiber 
and  copper  in  their  interoffice  networks. 
For  such  LECs.  and  for  LECs  that  do  not 
provide  DS3  service,  initial  tandem- 
switched  transport  rates  will  generally 
be  presumed  reasonable  if  they  are 
based  on  those  LECs'  DSl  direct- 
trunked  transport  rates.  We  conclude 
that  this  starting  point  for  the  interim 
transport  rate  structure  is  reasonable, 
given  that  most  LECs  that  provide  DSl 
(but  not  DS3)  service  are  likely  to  use 
DSl  facilities  to  provide  interoffice 
services.  Incorporating  voice  grade  rates 
into  tandem-switched  transport  rates 
does  not  appear  to  create  significant 
benefits,  and  would  reduce  the  ability  to 
verify  the  basis  for  initial  rates.  For 
LECs  with  neither  DSl  and  DS3  direct- 
trunked  transport  rates  that  file  direct- 
trunked  transport  rates,  tandem- 
switched  transport  rates  will  be 
presumed  reasonable  if  based  on  voice 
grade  direct-trunked  transport  rates. 

2.  9000  minutes  per  circuit  per  month 
loading  factor.  19.  The  record  contains 
no  information  to  support  a  specified 
loading  factor  lower  than  9.000  minutes 
of  use  per  ciraiit  per  month  for  small 
LECs.  We  decline  to  grant  a 
presumption  of  reasonableness  to  LECs' 
actual  loading  factors  because  of  the 
difficulty  of  verification  and  the 
potential  for  manipulation.  We 
conclude  that  the  benefits  to  be  obtained 
fi'om  use  of  more  individualized  loading 
factors  are  outweighed  by  the  benefits  of 
the  administrative  convenience  of  a 
uniform  loading  factor  and  of  avoiding 
verification  difficulties.  This  conclusion 
applies  with  equal  force  to  LECs  that 
use  only  voice  grade  circuits.  The  9000 
minutes  per  circuit  per  month  standard 
serves  as  a  convenient  starting  point  in 
the  context  of  a  short-term,  interim  rate 
structure. 

3.  Tandem  revenue  requirement.  20. 
The  Commission's  part  36  separations 
and  Part  69  access  charge  rules 
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incorporate  fi:lly  distributed  costing 
approaches.  Part  69  and  other 
Commission  rules  do  not  explicitly 
define  a  methodology  for  a  tandem 
revenue  requirement,  but  such  a 
revenue  requirement  can  be  computed 
in  a  straightforward  manner  by  adding 
the  same  proportion  of  overhead  to 
tandem  investment  and  associated 
expenses  as  the  amount  of  overhead 
loaded  on  the  transport  category  as  a 
whole.  The  tandem  charge  initially  will 
recover  only  20%  of  the  t)andem  revenue 
requirement,  in  order  to  ease  the  impact 
of  the  rate  structure  change  on  IXCs  that 
use  tandem-switched  transport.  We 
clarify  that,  for  purposes  of  calculating 
the  tandem  charge  in  the  interim 
transport  plan,  the  Transport  Order 
contemplated  \he  use  of  Uie  Part  69 
tandem  revenue  requirement,  which 
embodies  fully  distributed  costs. 

D.  Initial  Rates  for  the  Interconnection 
Charge 

21.  In  the  Order,  we  permitted  the 
LECs  to  set  the  interconnection  charge 
based  on  projected  demand  after  IXC 
reconfigurations  have  occurred,  but 
required  them  to  take  into  account  other 
demand  for  the  same  facilities  in  order 
to  prevent  double  recovery.  Because  of 
the  risk  that  errors  in  projection  could 
lead  to  an  interconnection  charge  that  is 
too  high  or  too  low.  we  also  required  the 
LECs  to  file  on  August  1, 1994  a  report 
comparing  the  projected  demand  used 
to  calculate  the  interconnection  charge 
with  actual  demand  diuing  the  firet  six 
months  after  the  implementation  of  the 
interim  transport  rules.  We  delegated  to 
the  Chief,  Common  Carrier  Bureau, 
authority  to  examine  these  reports  and 
to  reqiiire  any  LEG  to  adjust  its 
interconnection  charge  if  there  is  a 
significant  disparity  between  projected 
and  actual  demand. 

22.  In  the  Order,  we  directed  the  LECs 
to  calculate  the  initial  interconnection 
diarge  using  the  following  method. 
First,  the  LECs  compute  the  revenue 
they  vnl\  receive  from  facilities-based 
transport  charges  by  projecting  the  total 
amount  of  usage  of  £acility-baMd 
transport  elements  under  the  new  rate 
structure  (including  entrance  facilities, 
direct-trunked  transport,  tandem- 
switched  transport,  and  dedicated 
signalling  transport),  and  multiplying  by 
the  rates  for  those  elements.  Second,  the 
LECs  subtract  this  revenue  amount  from 
(in  the  case  of  price  cap  LECs)  their  total 
revenue  frtnn  transport  under  pre- 
existing rate  and  demand  levels,  or  (in 
the  case  of  rate-of-retum  LECs)  their 
total  transport  revenue  requirement 
established  under  the  part  69  rules,  to 
obtain  the  interconnec^on  charge 
revenue  requirement.  Tliird.  the  LECs 


divide  the  interconnection  charge 
revenue  requirement  by  the  expected 
total  number  of  minutes  of  use  of  the 
LEC  interstate  switched  access  network 
to  derive  a  per-minute  interconnection 
charge.  Under  this  formula,  erroneous 
LEC  projections  of  IXC  reconfigxirations 
in  response  to  the  interim  structure 
could  cause  the  interconnection  charge 
to  be  too  high  (or  too  low). 

23.  The  transport  rate  restructure  was 
intended  in  part  to  encourage  more 
efficient  IXC  network  reconfigurations. 
We  did  not  intend  that  the  LECs  would 
lose  substantial  amounts  of  revenue  as 
a  result  of  these  reconfigurations. 
Indeed,  the  initial  interconnection 
charge  is  to  be  calculated  on  a  residual 
basis.  The  question  is  how  best  to 
implement  that  decision.  Because  of 
LEC  incentives  to  project 
reconfigurations  in  a  manner  that  would 
maximize  the  interconnection  charge, 
and  because  of  the  difficulty  of 
evaluating  those  projections,  we 
conclude  that  the  LECs  should  be 
required  to  use  historical  facility 
demand  in  computing  the  initial 
interconnection  charge.  In  order  to 
ensure  that  the  transport  rate  restructure 
results  in  an  interconnection  charge  that 
is  neither  inadequate  nor  excessive, 
however,  we  are  permitting  LECs  to  seek 
mid-course  adjustments  to  the 
interconnection  charge,  based  in  part  on 
reports  on  actual  demand  results.  In 
addition,  in  order  to  achieve  revenue 
neutrality  with  a  minimum  of  rate 
chum,  we  reauire  the  LECs  to  use 
projections  of  the  number  of  switched 
minutes  by  which  the  interconnection 
charge  revenue  requirement  mil  be 
divided  in  computing  the  initial 
interconnection  charge. 

24.  Two  major  variables  will  affect  the 
magnitude  of  the  interconnection 
charge:  The  amoimt  of  transport 
facilities  (direct  trunks,  entrance 
facilities,  and  tandem-switched 
minutes)  to  which  the  facility-based 
transport  rates  will  apply,  and  the  total 
number  of  switched  minutes  by  which 
the  interconnection  charge  revenue 
requirement  will  be  divided.  The 
amount  of  facilities  is  relatively  difficult 
to  project  because  of  the  possibility  that 
OCCs  will  reconfigure  to  use  fewer 
trunks  once  the  interim  transport  rate 
structiue  is  implemented.  In  the 
Transport  Order,  we  decided  to  allow 
the  LECs  to  use  projections,  but  to 
require  them  to  report  on  the  reuse  of 
facilities  that  IXCs  have  stopped  using 
due  to  network  reconfigiuaUons 
resulting  from  the  transport  rate 
restructure,  in  rader  to  avoid  double 
recovery.  If  LECs  can  reiise  fodlities  that 
are  no  longer  needed  for  interstate 
switched  transport  once  IXCs 


reconfigure  their  network  usage,  the 
LECs  should  not  be  allowed  to  recover 
the  costs  of  these  facilities  through  the 
interconnection  charge,  because  they 
can  recover  such  costs  from  the  new 
uses. 

25.  After  considering  the  arguments  in 
the  record  and  analyzing  further  the 
process  that  would  be  necessary  to 
assure  that  use  of  projected  facility 
demand  did  not  result  in  a  windfall  for 
the  LECs,  we  conclude  that  it  is  in  the 
public  interest  to  require  the  LECs  to 
use  historical  facility  demand  to  set  the 
initial  interconnection  charge, 
combined  with  an  opportunity  to  adjust 
the  charge  later  if  actual  facilities 
demand  is  significantly  less  than 
historical  demand.  In  such  cases,  by 
assuming  that  LECs  would  immediately 
reuse  all  facilities  freed  due  to  IXC 
network  reconfiguration,  this  approach 
will  place  the  burden  on  LECs  to 
produce  the  information  necessary  to 
demonstrate  the  extent  to  which  they 
have  not  been  able  to  reuse  such 
facilities.  In  addition,  because  the  LECs 
would  not  be  guaranteed  recovery  of 
such  costs  through  the  interconnection 
charge,  this  approach  provides  the  LECs 
with  incentives  to  reuse  facilities 
efficiently.  The  opportunity  to  true  up 
later,  if  carriers  can  demonstrate  that 
their  actual  experience  is  significantly 
less  than  the  historical  levels  on  which 
the  rate  is  based,  should  protect  carriers 
from  unreasonable  under-recovery. 

26.  In  addition,  we  require  that  the 
tandem  charge  be  calculated  iMsed  on 
historical  demand.  In  the  Transport 
Order,  we  directed  LECs  to  calculate  the 
tandem  charge  using  projected  demand 
after  IXC  reconfigurations  have  taken 
place,  just  as  they  were  to  use  projected 
demand  for  the  interconnection  charge. 
As  we  now  conclude  that  the  LECs 
should  use  historical  demand  to  set  the 
interconnection  charge,  we  also 
conclude  that  the  tandem  charge  should 
be  calculated  based  on  the  historical 
number  of  minutes  of  access  tandem 
use.  We  delegate  authority  to  the  Chief. 
Common  Carrier  Bureau,  to  require  an 
adjustment  to  the  tandem  charge  if  the 
actual  number  of  minutes  of  access 
tandem  use  is  significantly  different 
from  the  historical  number  of  minutes, 
and  if  this  results  in  a  substantial 
difference  in  the  level  of  the  charoe. 

27.  For  these  reasons,  we  modiiy  the 
Order's  provisions,  and  require  the  LECs 
to  set  the  interconnection  charge  in  their 
initial  transport  tarifb  based  on 
historical  demand  for  transport 
facilities,  expressed  in  units  (i.e., 
numbers  of  entrance  facilities,  direct 
trunks,  and  tandem-switched  minutes) 
reflecting  the  new  transport  rate 
structure.  We  retain  our  conclusion  that 
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the  transpait  rale  reetnxrtura  should  be 
revenue  neutra],  however.  Thus,  we  vrill 
pennit  a  mid-course  sdiustTnent  to  the 
interconnection  dierge  to  ensure 
revenue  neutrality  if  a  LEC  can 
demonstrate  that:  (1)  Actual  demand  for 
interstate  transport  fisdlities  is 
significantly  less  than  from  the 
historical  demand  used  to  set  the 
interconnection  charge  due  to  IXC 
network  reconfigxirations  resulting  from 
the  transport  rate  restructxue;  and  (2)  the 
LEC  has  not  been  able  to  put  its 
facilities  to  ahemative  uses.  Thus,  the 
LEC  must  show  that  the  loss  of  demand 
is  not  due  to  competition  from  other 
access  providers.  The  interconnection 
chaige  should  not  compensate  LECs  for 
the  loss  of  demand  for  facility-based 
transport  services  due  to  competition, 
particularly  if  we  adopt  our  proposal  to 
require  switched  expanded 
interconnection.  In  the  newly 
competitive  transport  market  that  we 
proposed  to  facilitate  in  the  Expanded 
Interconnection  Second  Notice,  the 
LECs  would  not  be  shielded  from  the 
risks  of  revenue  loss  due  to  the  growth 
of  competition. 

28.  Unlike  the  difficult  process  of 
forecasting  DCC  facility  reconfigurations 
due  to  the  transport  rate  restructure,  we 
conclude  that  projecting  the  number  of 
intentate  switched  minutes  based  on 
historical  trends  in  minute  growth  is  a 
relatively  straightforward  process  with 
which  the  LECs  and  Commission  staff 
have  ample  experience.  The  historical 
trend  of  increttwd  annual  growth  in 
minutes  is  unlikely  to  be  afiiscted 
significantly  by  the  transport  rate 
restructiue.  Moreover,  given  the 
historical  growth  trends,  requiring  the 
LECs  to  use  historical  minutes  would 
almost  certainly  imderstate  the  minutes 
of  use  LECs  can  reasonably  expect  and 
thereby  overstate  the  interconnection 
charge,  followed  by  rate  chum  if  the 
diarge  were  lowered  to  achieve  revenue 
nexttrality.  We  therefore  retain  ouir 
requirement  that  the  LECs  use 
projections  of  the  n\unber  of  minutes  in 
computing  the  initial  interconnection 
charge.  We  also  retain  our  requirement 
that  the  LECs  file  reports  on  actual 
demand  results.  We  are  imposing  the 
reporting  requirement  on  all  LEQi, 
because  of  the  possible  need  for 
adjustments  to  the  interconnection 
charge  due  to  erroneous  projections  of 
the  number  of  minutes.  If  a  LECs 
protection  of  the  number  of  minutes  is 
substantially  below  actual  minutes,  we 
would  faquiie  the  LEC  to  reduce  the 
tnlwcaiuiaakm  charge.  We  would  also 
penait  appropriate  increasas  In  the 
intanoimection  charge  if  a  LECs 
profadian  of  the  number  of  minutes  is 


UMI 


substantially  greater  than  actual 
minutes. 

29.  We  believe  that  the  reports  can  be 
provided — and  the  necessary  showings 
to  justify  any  mid-course  adjustments  to 
ensxue  revenue  neutrality  can  be 
made — as  soon  as  valid  information  is 
available  regarding  the  extent  of  DCC 
reconfigurations.  Thus,  instead  of 
requiring  the  LECs  to  submit  such 
reports  in  August  1994  (as  provided  in 
the  Order),  we  delegate  authority  to  the 
Chief,  Common  Carrier  Bureau,  to 
specify  the  timing,  as  well  as  the  format, 
of  the  reports.  LECs  seeking  an  increase 
in  the  interconnection  charge  will  bear 
the  burden  of  showing  that  their  actual 
facility  use  is  significantly  lower  than 
the  historical  levels  on  which  the  charge 
is  based,  and  that  they  have  not  been 
able  to  put  their  facilities  to  alternative 
uses.  LECs  may  submit  justifications 
based  on  surrogates  or  studies,  provided 
that  they  use  reasonable  methodolccies. 

30.  Such  LECs  should  also  provide 
information  to  verify  that  the 
interconnection  charge  does  not 
compensate  them  for  losses  of  demand 
due  to  competition.  We  would  consider 
the  demand  for  cross-connect  elements 
under  switched  expanded  inter- 
connection to  be  a  reasonable  starting 
point  for  determining  loss  of  demand  for 
LEC  switched  transport  facilities  due  to 
competition,  because  competitive 
providers  of  the  transport  component  of 
switched  access  cannot  bypass  the  LEC 
network  entirely,  but  must  use  LEC 
switched  expanded  interconnection. 

m.  Implementation  Procedures 

A.  Ratcheting  Procedures 

31.  We  conclude  that  when  a 
customer  uses  a  given  facility  for  both 
special  access  and  svritched  transport 
traffic,  it  should  pay  a  mix  of  the  rates 
from  the  special  access  and  transport 
tari%  for  feciUties  at  that  level  of 
capacity.  For  example,  when  a  customer 
uses  a  given  DS3  for  both  special  access 
and  switched  transport  traffic,  it  should 
pay  a  mix  of  the  DS3  rates  from  the 
special  access  and  transport  tariffs.  In 
addition  to  the  facility-based  rates,  the 
customer  would  pay  the  interconnection 
charge  applicable  to  the  switched 
transport  minutes  traversing  such  a 
facility.  We  decline  at  this  time  to 
require  LECs  to  implement  a  specific 
pricing  plan  for  ratcheting  In  the  tariff 
review  process,  we  will  assess  LEC 
proposals  for  pricing  dedicated  facilities 
carrying  both  switched  and  special 
access  traffic  of  a  single  customer. 

B.  Implementation  by  Small  LECs 

32.  Requiring  all  non-Her  1  LECs  to 
implement  the  interim  transport  rate 


structure  appears  to  generate  more  costs 
than  benefits.  Small  LECs  are  likely  to 
face  little  demand  for  direct-trunked 
transport.  On  the  other  hand,  IXCs  that 
wish  to  buy  direct-tnmked  transport 
from  small  LECs  should  be  able  to  do  so. 
Accordingly,  we  reconsider  the 
requirement  in  the  Order  that  all  LECs 
implement  the  interim  rate  structure, 
and  instead  require  that  non-Tier  1  LECs 
file  tariffs  for  direct-tnmked  transport 
upon  receipt  of  a  bona  fide  request  for 
direct-trunked  transport.  We  retain  our 
requirement  that  all  LECs  providing 
entrance  facilities  must  do  so  on  a  flat- 
rate  basis.  We  also  clarify  that  the  Order 
requires  those  LECs  that  provide 
entrance  facilities  to  do  so  on  a  flat  rate 
basis,  but  does  not  apply  to  carriers  that 
do  not  provide  entrance  faciUties,  such 
as  centralized  equal  access  providers. 

C.  Jurisdictional  Allocation 

33.  We  clarify  that  percentages  of 
interstate  use  (PIUs)  should  continue  to 
be  used  to  allocate  transport  facilities 
between  the  interstate  and  state 
jurisdictions. 

D.  Resale  of  Transport 

34.  We  affirm  that  LECs  rosy  not 
impose  resale  restrictions  on  any  access 
services  subject  to  our  jurisdiction, 
including  interstate  switched  transport. 

E.  Rule  Changes 

35.  In  addition  to  the  rule  changes 
discussed  elsewhere  in  this  Order,  we 
are  correcting  §69. 111(e)  to  clarify  that 
the  tandem  charge  should  recover  20% 
of  the  current  tandem  revenue 
requirement,  and  we  are  revising 

§  69.125(b)(1)  to  clarify  that  LECs  with 
tariffs  in  place  for  dedicated  signalling  - 
transport  need  not  modify  the  rates  in 
those  tariffs.  Moreover,  we  are 
correcting  §  69.1(c)  (and  making 
conforming  changes  in  certain  other 
rules)  to  clarify  that  LECs  subject  to  the 
price  cap  rules  may  adjust  their  rates 
pursuant  to  the  price  cap  guidelines 
adopted  in  the  Order. 

F.  Impact  Estimates 

36.  We  require  each  of  the  BOCs  and 
GTE  to  submit  revised  impact  estimates, 
as  well  as  estimates  of  the  proportion  of 
transport  revenue  to  be  recovered 
throujgh  the  interconnection  charge. 
These  revised  estimates  should  be  based 
on  the  same  modeling  methodologies 
and  assimiptions  that  were  used  to 
derive  the  impact  estimates  considered 
in  the  1992  oirder,  except  that  they 
should  reflect  customers'  most  up-to- 
date  network  configurations,  the 
decisions  in  this  CMer,  and  the  receut 
Commission  decisions  on  general 
support  facilities  costs  andthe  price  cap 
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index  for  1993.  Such  modeling 
methodologies  and  assumptions  fonning 
the  basis  of  each  carrier's  impact 
analysis  should  be  clearly  stated.  This 
information  should  be  provided  in  the 
same  format  as  the  data  provided  in 
1992,  within  14  days  after  the  LECs  file 
their  initial  transfKirt  tariffs.  Since  this 
requirement  applies  to  fewer  than  10 
entities,  it  is  not  subject  to  the 
requirements  of  the  Papwwori^ 
Reduction  Act. 

G.  Information  for  Planning  Purposes 

37.  Some  IXCs  have  requested 
information  so  that  they  can  better 
assess  the  impact  of  the  transport 
restructure  and  plan  for  any 
reconfiguration.  We  believe  that 
provision  of  information  specific  to 
individual  IXCs  by  the  largest  LECs 
would  be  useful  in  enabling  IXCs  to 
make  plans  regarding  their  network 
configurations  in  light  of  the  new 
transport  rate  structure.  Accordingly,  we 
require  each  of  the  BOCs  and  GTE  to 
provide  to  each  switched  access 
customer  information  on  the  bill  the 
customer  would  have  paid  for  a  sample 
recent  month  (e.g.,  July  1993)  had  the 
interim  transport  rate  structure  and 
pricing  system  been  in  efiiact,  as  well  as 
the  customer's  actual  bill  for  that  month 
for  comparison  purposes.  If  any  of  these 
LECs  is  unable  to  provide  such 
comparative  billing  information,  it  must 
present  convincing  evidence  to  the 
Common  Carrier  Bureau  demonstrating 
why  it  is  unable  to  do  so,  and  must 
provide  to  each  switched  access 
customer  information  that  will  enable 
the  customer  to  predict  how  its  bills  are 
likely  to  change.  In  addition,  LECs 
providing  comparative  billing 
information  must  either  file  with  the 
Commission  aggregate  data 
summarizing  the  information  provided 
to  individual  IXCs.  broken  down  by 
large,  medium,  and  small  IXCs,  or 
present  convincing  evidence  to  the 
Common  Carrier  Bureau  demonstrating 
why  it  is  unable  to  do  so.  All  of  the 
information  discussed  in  this  paragraph 
should  be  provided  within  21  days  after 
the  LECs  file  their  initial  transport 
tariffs.  Since  this  requirement  applies  to 
fewer  than  10  entities,  it  is  not  subject 

to  the  requirements  of  the  Paperwork 
Reduction  Act. 

IV.  Ordering  Clauses 

38.  Accordingly,  it  is  ordered,  That 
pursuant  to  authority  contained  in 
sections  1, 4(i)  and  (j),  201-205,  218, 
220,  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C  151. 
154(i)  and  (j),  201-205.  218,  220.  and 
403,  part  69  is  amended  as  set  forth 
below. 


39.  n  is  further  ordered.  That  the 
petitions  for  reconsideration  and 
clarification  concerning  the  rate 
structure  and  pricing  of  local  transport 
are  granted  to  the  extent  discussed 
herein. 

40.  It  is  further  ordered.  That  the 
decisions  and  rules  adopted  herein  shall 
be  effective  on  September  1, 1993.* 

41.  /t  is  further  ordered,  lliat  the  date 
on  which  local  exchange  carriers  are 
required  to  file  tariff  revisions 
incorporating  the  new  transport  rate 
structure  and  pricing  rules  is  revised 
fitim  August  2, 1993  to  September  1, 
1993.  The  effective  date  of  these  tariff 
revisions  should  be  December  1, 1993. 

List  ofSubiects  in  47  CFRPart  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
WilliuB  F.  Caton. 

Acting  Secretary. 

Amendatory  Text 

Part  69  of  title  47,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202,  203.  205.  218. 
403,  48  Stat.  1066, 1070, 1072, 1077, 1094, 
as  amended,  47  U.S.C  154. 201.  202. 203, 
205,  218,  403. 

2.  Section  69.1  is-amended  by  revising 
paragraph  (c)  to  read  as  follows: 

S  69.1    Application  of  acctM  charge*. 

(c)  The  following  provisions  of  this 
part  shall  apply  to  telephone  companies 
subject  to  price  cap  regulation  only  to 
the  extent  that  application  of  such 
provisions  is  necessary  to  develop  the 
nationwide  average  carrier  common  line 
charge,  for  purposes  of  reporting 
pursuant  to  §§43.21  and  43.22  of  this 
chapter,  and  for  computing  initial 
tivnsport  rates:  §§69.3(fl,  69.105(b)(4). 
69.105(b)(5),  69.106(b),  69.107(b), 
69.107(c),  69.109(b),  69.110(d), 
69.111(c).  69.111(g).  69.112(d), 
69.114(b),  69.114(d),  69.125(b)(2), 
69.205(e),  69.301  through  69.310,  and 
69.401  through  69.412.  The 
computation  of  rates  pursuant  to  these 
provisions  by  telephone  companies 
subject  to  price  cap  regulation  shall  be 


governed  by  the  price  cap  rules  set  forth 
in  part  61  of  this  chapter  and  other 
applicable  Commission  Rules  and 
orders. 

3.  Section  69.2  is  amended  by  revising 
paragraphs  (oo)  and  (as),  and  adding 
paragraphs  (tt)  and  (uu),  to  read  as 
follows: 

(69.2   Dellnillone. 


>  This  affective  date  it  necessary  because  the 
LECs  are  required  to  Hie  initial  transport  tarifts.  to 
which  the  provisions  in  this  Order  apply,  by  llial 
data  We  tlierefore  conclude  that  gocxl  cause  exists 
to  make  the  requirements  in  this  Order  effective  less 
than  30  days  from  publication  of  this  Order  in  the 
Federal  Roister. 


(00)  Direct-trunked  transport  means 
transport  on  circuits  dedicated  to  the 
use  of  a  single  interexchange  carrier  or 
other  person,  without  switdiing  at  the 
tandem, 

(1)  Between  the  serving  wire  center 
and  the  end  office,  or 

(2)  Between  two  customer-designated 
telephone  company  offices. 

(ss)  Tandem-switched  transport 
means  transport  of  traffic  that  is 
switched  at  a  tandem  switch — 

(1)  Between  the  serving  wire  center 
and  the  end  office,  or 

(2)  Between  the  telephone  company 
o^ce  containing  the  tandem  switching 
equipment,  as  described  in  §  36.124  of 
this  chapter,  and  the  end  office. 

Tandem-switched  transport  between  a 
serving  wire  center  and  an  end  office 
consists  of  circuits  dedicated  to  the  use 
of  a  single  interexchange  carrier  or  other 
person  fiY)m  the  serving  wire  center  to 
the  tandem  (although  this  dedicated 
link  will  not  exist  if  the  serving  wire 
center  and  the  tandem  are  located  in  the 
same  place)  and  circuits  used  in 
common  by  multiple  interexchange 
carriers  or  other  persons  from  the 
tandem  to  the  end  office. 

(tt)  Initial  transport  rates  means  rates 
for  entrance  facilities,  direct-trunked 
transport,  tandem-switched  transport, 
dedicated  signalling  transport,  and  the 
interconnection  charge  in  tariffs  filed  on 
September  1, 1993  pursuant  to  the 
Report  and  Order  in  Transport  Rate 
Structure  and  Pricing.  CC  Docket  No. 
91-213,  FCC  92-442.  7  FCC  Red  7006 
(1992). 

(uu)  Price  cap  regulation  means  the 
method  of  regulation  of  dominant 
carriers  provided  in  §§61.41  through 
61.49  of  this  chapter. 

4.  Section  69.108  is  revised  to  read  as 
follows: 

169.106    Transport  rata  bendNnark. 

(a)  For  transport  charges  computed  in 
accordance  with  this  subpart,  the  DS3- 
to-DSl  benchmark  ratio  shall  be 
calculated  as  follows:  the  telephone 
company  shall  calculate  the  ratio  of: 

(1)  The  total  charge  for  a  one  mile 
channel  termination,  ten  miles  of 
interoffice  transmission,  and  one  DS3 
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nrakiplaiQW  using  Um  telaidiaoe 
company's  DS3  apadal  aooass  mas.  to 

(2)  The  total  cnaqs  for  a  one  mik 
channel  tennination  plus  ten  miles  of 
interoffice  transmission  using  the 
telephone  compeny's  DSl  special  eccess 
rates. 

(b)  Initial  transport  ratea  will 
geiMDally  be  presumed  reasonable  if 
they  are  besed  on  roedel  aooeas  ratee 
with  a  DS3-to-DSl  bsnchmark  ratio  of 
9.6  to  1  or  highar. 

(c)  If  a  telephone  compeny's  initial 
transport  rates  ere  besed  on  special 
access  rates  with  a  DS3-to-DSl 
bendimark  ratio  of  less  than  9.6  to  1. 
thoee  initial  transport  rates  will 
generally  be  suspended  end  investigated 
absent  a  substantial  cause  showing  by 
the  telephone  company.  Ahsnatively. 
the  telephone  company  may  adjust  its 
initial  tranqxirt  rates  so  that  the  DS3-to- 
DSl  ratio  odculated  as  described  in 
patagrapb  (a)  of  this  section  is  9.6  or 
ni^er.  In  that  case,  initial  transport 
rates  that  depart  from  existing  special 
access  rates  effsctive  on  Septemoer  1. 
1992  so  as  to  be  consistent  writh  the 
benchmark  will  be  presumed  reasonable 
only  so  long  as  the  ratio  of  projected 
revenue  recovered  through  the 
interconnection  charge  to  the  projected 
revenue  recovered  through  {adlities- 
based  charges  is  the  same  as  it  would  be 
if  the  telephone  company's  existing 
special  access  rates  effec^ve  on 
September  1, 1992  were  used. 

5.  Section  69.110  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e]  to  reed  as  follows: 

169.110 


(d)  Telephone  compenies  shall  apply 
only  their  shortest  term  special  accesa 
rates  in  setting  entrance  fadlitiea 
charges. 

(e)  Telephone  companies  shall  not 
offer  entrance  fiaciUtias  based  on  term 
discounts  or  volume  discounts  for 
multiple  DS3s  or  any  other  service  with 
higher  volume  than  DS3  through 
October  31. 1995. 

6.  Section  69.111  is  amended  by 
redesignating  paragraphs  (c),  (d).  (e). 
and  (f).  as  paragraphs  (e),  (f),  {g},  and  (h), 
respectively;  revising  paragraph  (b)  and 
newly  redesignated  paragraphs  (e).  (g). 
and  (h);  and  adding  paragraphs  (c)  and 
(d),  to  read  as  follows: 

|ft.111    Tan4aa»«NiiMied 


OHnpany  tandem-switched  transport 
CsdUties  throi^  October  31. 1995. 

(c)  Tandem-switdied  tranoMrt 
tranamiaakm  chafsea  gBnerallv  shall  be 
presumed  reaaonable  if  the  telephone 
company  bases  the  charges  on  a 
wei^ilod  per-minute  equivalent  of 
diiact-tninked  transport  DSl  and  DS3 
rates  that  reflects  the  relative  number  of 
DSl  and  DS3  circuits  used  in  the 
tandem  to  end  office  links  (or  s 
suiTOgate  baaed  on  the  propoiticm  of 
copper  and  Etm  facilities  in  the 
interoffice  network),  calculated  using  a 
loading  factor  of  9000  minutes  per 
month  per  voice-grade  circuit.  Tandem- 
switched  transport  transmission  diarges 
that  are  not  presumed  reesonable 
generally  shall  be  suspended  and 
inveetigated  absent  a  substantial  cause 
showing  by  the  telephone  compeny. 

(d)  Tandem-switoied  transport 
transmissicm  charges  may  be  distance- 
sensitive.  Mileage  shall  be  measured  as 
airline  mileage  between  the  serving  wire 
center  and  the  end  office,  unless  the 
customer  has  ordered  tandem-switched 
transport  between  the  tandem  office  and 
the  end  office,  in  which  case  mileage 
shall  be  measured  as  airline  mileage 
between  the  tandem  office  and  the  end 
office. 

(e)  If  the  telephone  company  employs 
dirtanca-sensitive  rates: 

(1)  A  distance-sensitive  component 
shall  be  assessed  for  use  of  the 
transmission  facilities,  including 
intermediate  transmission  circuit 
equipment  bet%veen  the  end  points  of 
the  interoffice  circuit:  and 

(2)  A  nondistance-sensitive 
component  shall  be  assessed  for  use  of 
the  circuit  equipment  at  the  ends  of  the 
interoffice  transmission  links. 


(b)  A  tandem-swritched  transmission 
diarge  oxprosaed  in  dollars  and  cents 
per  access  minute  shall  be  aaaaaaed 
upon  all  interaxchange  carriMS  and 
other  persons  that  use  telephone 


(g)  Through  October  31, 1985,  the 
tandem  charge  shall  be  set  to  recover 
twenty  percent  of  the  annual  part  69 
interstate  tandem  revenue  requirement. 

(h)  All  telephone  companies  shall 
provide  tandem-switched  transport 
service. 

7.  Section  69.112  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f),  and  by  revising  paragraphs  (b),  (c), 
(d),  and  newly  redesignated  paragraph 
(f).  and  adding  paragraph  (e)  to  reed  as 
follows: 

169.112    Diracl-tounhad  tranaport. 

(b)(1)  For  telephone  companies 
subject  to  price  cap  regulation,  initial 
direct-trunked  transport  charges  based 
on  the  interoffice  charges  for  equivalent 
voice  grade,  DSl.  and  DS3  special 
access  services  as  of  September  1. 1992, 
adjusted  fcv  changes  in  the  price  cap 
index  calculated  for  the  July  1, 1993 


annual  filing  for  telephone  companies 
subject  to  price  cap  regulation,  generally 
shall  be  presumed  reasonable  if  the 
bendunaric  defined  in  f  60.100  is 
satisfied.  IKrect-trunkad  transport 
chargea  may  be  distance-sensitive. 
Mikiege  shsU  be  measured  as  airline 
mileege  between  customer-designated 
points. 

(2)  For  telephcme  companies  not 
subject  to  price  cap  regulation,  initial 
direct-trunked  transport  charges  besed 
on  the  interoffice  charges  for  equivalent 
voice  grade.  DSl.  and  DS3  special 
access  services  generally  shall  be 
presumed  reasonable  if  the  bendimark 
defined  in  §  69.108  is  satisfied.  Dired- 
trunked  transport  charges  may  be 
distance-sensitive.  Mileage  shall  be 
meesured  as  airline  mileage  between 
customer-designated  points. 

(c)  If  the  telephone  company  employs 
distance-sensitive  rates: 

(1)  A  distance-sensitive  component 
shall  be  assessed  for  use  of  the 
transmission  facilities,  including 
intermediate  transmission  drcuit 
equipment,  between  the  end  points  of 
the  circuit:  and 

(2)  A  nondistance-sensitive 
component  shall  be  assessed  for  use  of 
the  circuit  equipment  at  the  ends  of  the 
transmission  links. 

(d)  Telephone  companies  shall  apply 
only  their  shortest  term  spedal  access 
rates  in  setting  dired-trunked  transport 
rates. 

(e)  Telephone  companies  shall  not 
offer  dired-trunked  transport  rates 
based  on  term  discounts  or  volume 
discounts  for  multiple  DS3s  or  any  other 
service  with  higher  volume  than  DS3 
through  Odober  31, 1995. 

(f)  Centralized  equal  access  providers 
as  described  in  Transport  Rate  Strudure 
and  Pricing.  CX:  Docket  No.  91-213.  FCC 
92-442.  7  FCC  Red  7002  (1992),  are  not 
required  to  provide  dired-trunked 
transport  service.  Telephone  companies 
that  do  not  have  measurement  and 
billing  capabilities  at  their  end  offices 
are  not  required  to  provide  dired- 
trunked  transport  services  at  those  end 
offices  without  measurement  and  billing 
capabilities.  Telephone  companies  that 
are  not  dassified  as  Class  A  companies 
under  §  32.11  of  this  chapter  are 
required  to  provide  dired-trunked 
transport  service  upon  request.  All  other 
telephone  companies  shall  provide  a 
dired-trunked  transport  st^rvice. 

8.  Sedion  69.124  is  amended  by 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (b)(1)  and  (b)(2). 
respectively;  removing  paragraph  (c);  in 
paragraph  (a),  removing  the  words 
"except  as  provided  in  paragraph  (c)  of 
this  section":  and  revising  newly 
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redesignated  paragraph  (b)(1)  to  read  as 
follows: 

968.124   InlsrooMMclion  onefsSk 

•       •       •       •       • 

(b)(1)  Far  telephone  companies  not 
subject  to  price  cap  regulation,  the 
interconnection  charge  shall  be 
computed  by  subtracting  entrance 
facilities,  tandem-switched  transport, 
direct-trunked  transport,  and  dedicated 
signalling  transport  revenues  from  the 
47  CFR  part  69  transport  revenue 
requirement,  and  dividing  by  the 
projected  total  interstate  local  switching 
minutes. 


12.  Secticm  69.110(b)(2)  is  amended 
by  removing  the  words  "rate  of  retiun 
carriera"  and  adding,  in  their  place,  the 
words  "telephone  companies  not 
subject  to  price  cap  regulation". 

(PR  Doc  93-18435  Piled  7-30-93: 10:24  am] 
lOOocsns-tMi 


9.  Section  69.125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

169.125    DedicaledslgnaNlnfl  transport 

*        •        *        •        • 

(b)(1)  A  flat-rated  signalling  link 
charge  expressed  in  dollars  and  cents 
per  unit  of  capacity  shall  be  assessed 
upon  all  interexchange  carriera  and 
other  persons  that  use  facilities  between 
an  interexchange  carrier  or  other 
peraon's  common  channel  signalling 
network  and  a  telephone  company 
signalling  transfer  point  or  equivalent 
facilities  offered  by  a  telephone 
company.  Signalling  link  charges  may 
be  distance-sensitive.  Mileage  shall  be 
measured  as  airline  mileage  between  the 
signalling  point  of  interconnection  of 
the  interexchange  carrier's  or  other 
peraon's  common  channel  signalling 
network  and  the  telephone  company's 
signalling  transfer  point 

(2)  Signalling  link  rates  will  generally 
be  presumed  reasonable  if  they  are 
based  on  the  interoffice  charges  for 
equivalent  special  access  services. 
Telephone  companies  that  have,  before 
February  18, 1993,  tariffed  a  signalling 
link  service  for  signalling  transport 
between  the  interexchange  carrier's  or 
other  person's  common  channel 
signalling  network  and  the  telephone 
company's  STP  are  permitted  to  use  the 
rates  that  are  in  place. 

10.  Section  69.110(b)(1)  is  amended 
by  removing,  in  two  places  in  the  first 
sentence,  the  words  "carriera  subject  to 
price  cap  regulation  as  that  term  is 
defined  in  §61.3(v)  of  this  chapter"  and 
adding,  in  their  place,  the  words 
"telephone  companies  subject  to  price 
cap  regulation". 

11.  Section  69.124(b)(2)  is  amended 
by  removing  the  words  "carriera  subject 
to  price  cap  regulation  as  that  term  is 
defined  in  §61.3(v)  of  this  chapter"  and 
adding,  in  their  place,  the  words 
"telephone  companies  subject  to  price 
cap  regulation". 


DEPARTMENT  OF  COMMERCE 

National  Oeaanie  and  AtmoaphMle 
Admlnlatratlon 

50  CFR  Part  62S 

[Doetot  No.  •2123fr-3020;  LD.  072793A] 

Summar  Rounder  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notification  of  commercial 
quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  the  summer  flounder 
commercial  quota  available  to  the  State 
of  Delaware  has  been  harvested.  Vessels 
issued  a  Federal  fisheries  permit  for  the 
siunmer  flounder  fishery  may  no  longer 
land  summer  flounder  in  the  State  of 
Delaware  for  the  remainder  of  calendar 
year  1993.  Regulations  governing  the 
summer  flounder  fishery  require 
publication  of  this  notification  to  advise 
the  State  of  Delaware  that  its  quota  has 
been  harvested  and  to  advise  vessel  and 
dealer  permit  holdere  that  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  the  State. 
EFFECTIVE  DATE:  July  30, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Hannah  Goodale.  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  625  (December  4, 1992.  57  FR 
57358).  Tlie  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  is 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22, 1993,  58  FR 
5658).  The  quota  allocated  to  vessels 
landing  summer  flounder  in  Delaware  is 
2,197  pounds  (997  kg)  as  described  in 
the  emergency  interim  rule  that  revised 
state  shares  of  comTuercial  quota 
specified  in  the  summer  flounder 
fishery  published  on  May  7, 1993  (58  FR 
27214).  This  emergency  interim  rule 
was  also  extended,  effective  from 
August  6  through  November  3, 1993  (58 
FR  39680;  July  26. 1993). 


Section  62S.21(c)  requires  the 
Director,  Northeast  Region,  NMFS 
(Regional  Director)  to  monitor  state 
commercial  quotas  based  on  dealer 
reports  and  other  available  information, 
and  to  determine  the  date  when  a  state 
commercial  quota  will  be  harvested. 
The  Regional  Director  is  further 
required  to  publish  a  notification  in  the 
Federal  Ragistar  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holdera  that,  effective  upon  a 
specific  date,  the  state's  commercial 
quota  has  been  harvested  and  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 

The  Regional  Director  has 
determined,  based  on  dealer  rei>orts  and 
other  available  information,  that  the 
Delaware  commercial  quota  will  be 
harvested  by  July  30, 1993.  The 
regulations  at  §  625.4(a)(3)  provide  that 
FMleral  permit  holdera  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Director  has  determined  no 
longer  has  commercial  quota  available. 
Therefore,  further  landings  in  that  state 
by  Federally  permitted  vessels  are 
prohibited  for  the  remainder  of  the  1993 
calendar  year,  effective  0001  hours  July 
30, 1993.  Federally  permitted  dealers 
are  advised  that  they  may  not  purchase 
summer  flounder  from  federally 
permitted  vessels  that  land  in  Delaware, 
for  the  remainder  of  the  calendar  year. 

Qassification 

This  action  is  required  by  50  CFR  Part 
625  and  complies  with  E.0. 12291. 

Authority:  16  U.S.C  1801  et  seq. 

List  of  Subfects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  29. 1993. 
David  S.  Crattin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doa  93-18482  Filed  7-29-93;  3:20  pmj 
MLUNO  COM  »1fr-»-H 


50  CFR  Part  672 

PockM  No.  921107-3068;  LD.  0729S3A1 

Groundfiah  of  ttw  Gulf  of  AJaaka 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  northern  rockfish  in  the  Western 
Regulatory  Aree  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
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as  prohibMsd  qiadas  and  diaearded  at 
tea  with  a  »w<i»i™iMii  of  inltny.  Hiis 
action  is  mcesswy  becBuaa  toe  aortham 
rodcfish  total  allowabla  catch  (TAC)  in 
this  atea  has  bean  leeched. 


;  MTE:  12  noon,  Alaska  local 
time  (Alt),  July  29, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993. 


inON  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist.  Pisheriee 
Management  Division.  NMFS.  907-588- 
7228. 


ITlON:The 
groundfish  fishery  in  the  GOA  exclusive 
economic  sone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Rshery  Mam^gmwan^  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 


Maiagement  Council  under  euthority  of 
the  Magnuson  Fishery  Conasrvatioo  end 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  rsgulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  Mrith 
§672.20(c)(l)(ii)(B).  the  northern 
rodcfish  TAC  for  the  Western  RMulatory 
Area  was  established  by  the  finari993 
initial  specifications  (58  FR 16787. 
March  31. 1993)  as  1000  metric  tons. 

The  Director  of  the  Alaska  Rsgion. 
NMFS,  has  determined,  in  accordance 
with  $  672.20(c)(3},  that  the  TAC  for 
northern  rockfish  in  the  Western 
Regulatory  Area  has  been  reedied. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  northern  rockfish  in 
the  Weetem  Regulatory  Aree  be  treeted 
as  prohibited  species  in  aooordanoe 


with  S  672.20(e).  efiective  from  12  noon. 
A.l.t.  July  29. 1993.  through  12 
midnight,  A.l.t.  December  31, 1993. 

GaaaificatioB 

This  action  is  taken  imder  50  CFR 
672.20.  and  is  in  compliance  with  E.O. 
12291. 

List  of  Sublects  in  50  CFR  Pert  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Anlfaarit7: 16  U.S.C  1801  «t  sag. 
Dsled:  July  29, 1993. 
DmridS.CrMdii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marute  Fisheries  Service. 

(FR  Doc.  93-18481  Filed  7-29-93;  3:20  pm] 
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This  sedion  o(  tfw  FEDERAL  REGISTER 
oonlain*  noiCM  to  •«  puMc  of  the  proposAd 
issuance  of  iuIm  and  raguMions.  The 
purpose  of  twss  noioM  is  to  givs  MerMtsd 
persons  an  opportunily  to  partldpale  in  ths 
rule  making  prior  to  the  adoption  o(  Ihe  flnal 
rules. 


DEPARTMENT  OF  THE  TREASURY 
5  CFR  Ctiapter  XXI 

RfN  3209-AA04, 320»-AA1S 

SupptofiMotal  Standards  Of  Ethical 
Conduct  for  Emptoyaea  of  Iha 
Dapartmant  of  ttta  Traaaury 

AGENCY:  Department  of  the  Treasury. 
ACnON:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (Department),  with  the 
concurrence  of  the  OfBce  of 
Government  Ethics  (OGE).  proposes  to 
issue  regulations  for  the  officers  and 
employees  of  the  Department  that 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The  proposed 
rule  is  a  necessary  supplement  to  the 
Executive  Branch-wide  Standards 
because  it  addresses  ethical  issues 
unique  to  the  Department.  The  proposed 
rule  establishes  regulations  relating  to: 
the  designation  of  agency  components 
for  purposes  of  the  gift  rules: 
prohibitions  on  the  ownership  of  certain 
financial  interests;  prohibitions  on 
certain  forms  of  borrowing  and 
extensions  of  credit;  prohibitions  on 
recommendations  concerning  certain 
securities  and  services  of  certain  types 
of  professionals;  limitations  on 
purchases  of  assets  controlled  by  the 
Department  or  related  to  Department 
operations;  and  restrictions  on  outside 
emplojrment  and  business  activities. 
DATES:  Comments  are  invited  and  must 
be  received  on  or  before  September  2. 
1993. 

ADDRESSES:  Send  comments  to  the 
Office  of  the  Assistant  General  Counsel 
(Administrative  and  General  Law). 
Department  of  the  Treasury,  room  1410, 
Washington,  DC  20220.  Attention:  Mr. 
Henry  H.  Booth. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Stephen  ).  McHale.  Henry  H.  Booth,  or 
R.  Peter  Kittling.  Office  of  the  Assistant 
General  Counsel  (Administrative  and 
General  Law).  Department  of  the 


Treasury,  telephone  (202)  622-0450. 
FAX  (202)  622-1176. 

SUPPlfMENTARY  IIFORMATION: 

L  Background 

On  August  7. 1992.  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  4B557  and  57  FR  52583.  The 
Executive  Branch-mde  Standards  are 
now  codified  at  5  CFR  part  2635. 
Effective  February  3, 1993,  they 
established  imiform  ethical  conduct 
standards  applicaUe  to  all  executive 
branch  personnel. 

With  the  concurrence  of  OGE.  S  CFR 
2635.105  authorizes  executive  agmcies 
To  publish  agency-specific  supplemental 
regulations  necessary  to  implement 
their  respective  ethics  programs.  The 
Department  and  OGE  have  determined 
that  the  following  supplemental 
regulations  contained  in  the  proposed 
rule  are  necessary  to  implement  the 
Department's  ethics  program 
siiccessfully,  in  light  of  the 
Department's  imique  programs  and 
operaticms. 

n.  Analysis  of  the  Regulations 

The  following  regulations  will  appear 
in  new  5  CFR  chapter  XXI. 

Section  3101.101    General 

(a)  Purpose.  Proposed  §  3101.101(a) 
explains  that  the  regulations  contained 
in  the  proposed  rule  would  apply  to  all 
Department  of  the  Treasury  employees 
and  are  supplemental  to  the  Executive 
Branch-wide  Standards.  Further,  all 
Department  employees  must  comply 
with  the  Executive  Branch-wide 
Standards,  the  supplemental  regulations 
in  the  proposed  rule,  once  final,  and 
bureau  instructions  issued  pursuant  to 
proposed  $  3101.101(b).  In  addition,  the 
Treasury  rules  of  conduct,  published  at 
31  CFR  part  O,  will  be  revised  and 
republished.  The  revision  will  delete 
rules  superseded  by  the  Executive 
Branch-wide  Standards  and  modify 
some  of  the  remaining  rules. 
Department  employees  will  be  required 
to  follow  the  revised  rules  republished 
under  part  O,  and  any  related  rules  of 
conduct  bureaus  may  be  authorized  to 
issue. 

(b)  Bureau  Instructions.  Proposed 
§  3101.101(b)  would  authorize  the 
Department's  bureaus,  with  the 


concurrence  of  the  Designated  Agency 
Ethics  Official  (DAEO),  to  issue 
instructions  and  manual  issuance 
providing  explanatory  guidance  and 
implementing  procedures  to  assist 
employees  in  understanding  and 
complying  with  the  Executive  Branch- 
wide  Standards  and  these  supplemental 
regulations. 

(c)  Agency  Designee.  Proposed 
§  3101.101(c)  would  delegate  to  bureaus 
the  authority,  by  instruction  or  manual 
issiiance,  to  designate  agency  designees 
to  make  determinations,  give  approvals, 
or  take  actions  required  or  permitted  by 
the  supplemental  regulations  or 
Execiitive  Brandi-wide  Standards. 

Section  3101.102    Designation  of 
Separate  Agency  Components 

Section  2635.202(a)  of  the  Executive 
Branch-wide  Standards  prohibits  an 
employee  from  soliciting  or  accepting  a 
gift  fit>m  a  prohibited  source.  A 
prohibited  source  is  defined,  in  part,  as 
a  person  who  has  a  specific  relationship 
vfith  an  employee's  agency,  as 
prescribed  in  5  CFR  2635.203(d).  For  the 
purpose  of  identifying  an  employee's 
agency,  §  263S.203(a)  of  the  Executive 
Branch-wide  Standards  authorizes  an 
executive  department,  by  supplemental 
regulation,  to  designate  as  a  separate 
agency  a  component  of  the  department 
that  exercises  a  distinct  and  separate 
function.  Designations  made  pursuant  to 
§  2635.203(a)  are  used  also  to  identify 
an  employee's  agency  for  purposes  of 
applying  the  prohibition  in  5  CFR 
2635.807  concerning  the  receipt  of 
compensation  for  teaching,  speaking 
and  writing  that  relates  to  an  employee's 
official  duties. 

Section  3101.102  of  the  proposed  rule 
would  designate  13  of  the  Department's 
bureaus  and  offices  as  separate  agencies. 
The  Department  has  determined  that 
these  bureaus  and  offices  exercise 
distinct  and  separate  functions.  The. 
Legal  Division  would  not  be  designated 
as  a  separate  agency.  Instead,  Legal 
Division  employees  would  be  treated  as 
part  of  the  Iniraeus  or  offices  in  whidi 
they  serve.  Department  employees  not 
emplo)red  in  one  of  the  13  designated 
bureaus  or  offices  would  be  deemed 
employees  of  an  agency  that  consists  of 
all  parts  of  the  Department  other  than 
the  13  designated  components  and  that 
is  separate  and  distinct  from  each  of  the 
13  designated  components.  Thus,  for 
example,  a  bank  regulated  by  the  Office 
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of  the  Comptroller  of  the  Currency 
would  be  a  prohibited  source  for  all 
employees  of  that  Office,  but  would  not 
be  a  prohibited  source  as  to  all 
employees  of  the  Departmental  Offices 
unless  that  bank  was  seeking  official 
action  from  or  otherwise  had  a  matter 
pending  before  the  Departmental  offices 
or  an  omce  not  designated  as  a  separate 
comp<Hient. 

This  section  of  the  proposed  rule 
would  apply  Department-wide  and  is 
only  for  the  purpose  of  defining  an 
employee's  agency  as  that  term  is  used 
in  subpart  B  of  5  CFR  part  2635  and  5 
CFR  2635.807. 

Section  3 101.  J  03    Prohibition  on 
Purchase  of  Certain  Assets 

(a)  General  Prohibition.  Proposed 
S  3101.103(a)  would  prohibit  all 
Department  employees  from  purchasing 
property  that  is  either  owned  by  the 
Government  and  under  the  control  of  an 
employee's  bureau,  or  sold  under  the 
direction  of  or  incident  to  the  functions 
of  an  employee's  bureau.  This 
prohibition  is  not  intended  to  apply  to 
assets  under  the  control  of  or  sold 
incident  to  the  functions  of  an  agency 
other  than  Treasury  with  which  a 
Treasury  official  is  affiliated  in  an  ex 
officio  capacity  (e.g.,  the  Secretary  of  the 
Treasury  is  a  member  of  the  Board  of  the 
Pension  Benefit  Guaranty  Corporation). 
The  purchase  of  such  assets  would  be 
subject  to  the  regulations  of  the  agency 
controlling  or  disposing  of  the  assets 
and  not  subject  to  the  Department 

Tlations. 
)  Exceptions.  Section  3101.103(b) 
excepts  from  the  prohibition  in 
§  3101.103(a)  Government  securities, 
items  sold  to  the  public  at  a  fixed  price, 
and  fmeign  gifts  purchased  pursuant  to 
41  CFR  parts  101-49. 

(c)  Waiver.  An  agency  designee,  with 
the  advice  and  legal  clearance  of  the 
DAEO,  or  the  appropriate  Office  of  Chief 
or  Legal  Counsel,  would  be  authorized 
under  §  3101.103(c)  to  grant  a  written 
waiver  of  the  prohibition  in  proposed 
§  3101.103(a)  based  upon  a 
determination  that  the  waiver  is  lawful, 
and  meets  the  waiver  standard 
established  in  that  subsection.  This 
waiver  is  similar  to  other  waivers 
proposed  throughout  these 
supplemental  regulations.  The  waiver 
provisions  are  intended,  in  appropriate 
cases,  to  ease  the  burden  that  Uie 
supplemental  regulations  may  impose 
on  ue  private  lives  of  employees  of  the 
Department,  while  ensuring  that 
employees  do  not  engage  in  actions  that 
may  interfere  with  the  objective  and 
impartial  execution  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  their  official  positions. 


The  general  prohibition  and  waiver 
provisions  included  in  proposed 
S  3101.103  would  apply  to  all 
Department  employees.  As  set  forth  in 
a  note  to  that  section,  the  employees  of 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  the  Office  of  Thrift 
Supervision  (OTS)  would  be  subject  to 
additional  limitations  on  their  purchase 
of  certain  assets  pursuant  to  the  bureau- 
specific  rules  contained  later  in  this 
part. 

Section  3101.103  is  pro{>osed  as  a 
supplement  to  §  2635.702  of  the 
Executive  Branch-wide  Standards, 
prohibiting  generally  the  use  of  public 
office  for  private  gain.  The  Department 
exercises  oroad  powers  to  seize,  hold 
and  forfeit  private  property.  It  is 
therefore  important  to  preserve  the 
public's  confidence  that  these  powers 
will  not  be  misused  to  benefit  the 
private  interests  of  a  Department 
employee.  Prohibiting  employees  from 
engaging  in  certain  purchases  that  may 
appear  improper  is  essential  to  achieve 
this  objective. 

Section  3101.104    Outside  Employment 

(a)  General  Bequirement  for  Prior 
Approval.  Proposed  §  3101.104(a) 
would  require  all  employees  of  the 
Department  to  obtain  prior  written 
approval  before  engaging  in  any  outside 
employment  or  business  activity.  This 
requirement  would  apply  to  any  outside 
employment  or  business  activity 
regardless  of  whether  it  is  compensated. 
The  regulation  would  establish  a 
Department-wide  standard  allowdng 
approval  of  outside  employment  or 
business  activity  upon  a  determination 
that  the  outside  employment  or  business 
activity  is  not  prohibited  by  law,  the 
Executive  Branch-wide  Standards,  or 
these  supplemental  regulations.  As 
would  be  evident  ftova  this  standard, 

§  3101.104  would  not  itself  provide  a 
basis  to  deny  any  Department 
employee's  request  for  approval  of 
outside  employment.  The  basis  must  be 
found  in  applicable  statutes,  the 
Executive  Branch-wide  Standards,  or 
another  provision  of  these  supplemental 
regulations.  Bureau-specific  regulations 
that  would  restrict  the  outside 
employment  and  activities  of  employees 
of  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  the  Internal  Revenue  Service, 
the  Legal  Division,  the  OCC,  the  United 
States  Customs  Service  and  the  United 
States  Secret  Service  appear  later  in  this 
part  as  proposed. 

(b)  Bureau  Besponsibilities.  Under 
proposed  §  3101.104(b),  the  bureaus 
would  be  required  to  issue  instructions 
or  manual  issuances;  (1)  Establishing 
procedures  for  the  submission  of 
requests  for  approval  of  outside 


employment  or  business  activity,  and 
(2)  designating  biueau  officials 
responsible  for  processing  the  requests. 
The  bureaus  could  include  examples  of 
permissiUe  and  impermissible 
employment  and  activities  in  their 
instructions  or  manual  issuances. 
Further,  the  bureaus  would  be  required 
to  retain  all  requests  for  approval  to 
engage  in  outside  employment  or 
business  activity  in  the  requesting 
employee's  Official  Personnel  Folder 
(temporary  side),  whether  a  request  is 
granted  or  not.  Categories  of  outside 
employment  or  activities  could  be 
exempted  by  the  bureaus  from  the  prior 
written  approval  requirement  provided 
the  employment  or  activities  exempted 
are  not  prohibited  by  law,  the  Executive 
Branch-wide  Standards,  or  these 
supplemental  regulations,  and  would 
normally  be  approved  if  subject  to  the 
case-by-case  requirement  for  prior 
approval. 

For  the  purposes  of  this  section,  the 
Departmental  Offices  and  the  Office  of 
the  Inspector  General  are  considered 
bureaus. 

The  regulation  in  §  3101.104, 
requiring  prior  written  approval,  is 
proposed  pursuant  to  $  2635.803  of  the 
Executive  Branch-wide  Standards. 
Given  the  breadth  of  the  Department's 
responsibilities,  requiring  prior  written 
approval  of  outside  employment  and 
business  activities  provides  a  necessary 
control  to  ensure  that  employees  do  not 
engage  in  outside  employment  or 
activities  in  violation  of  applicable  laws 
and  regulations. 

Section  3101.105    Additional  Bules  for 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  Employees 

The  regulations  contained  in 
proposed  §  3101.105  apply  only  to 
employees  of  the  Bureau  of  Alcohol, 
Tobacco  and  Fireerms  (ATF),  and  are  in 
addition  to  the  regulations  in  proposed 
$3101.101  through  §3101.104  which 
would  apply  to  all  Department 
employees. 

(a)  Prohibited  Financial  Interests. 
Proposed  §  3101.105(a)  would  regulate 
the  financial  interests  of  ATF 
employees.  More  specifically,  ATF 
employees  and  their  spouses  or  minor 
children  would  generally  be  prohibited 
frt>m  having  any  financial  interest  in  the 
alcohol,  tobacco,  firearms  or  explosives 
industries. 

(b)  Waiver.  Under  proposed 

§  3101.105(b),  an  agency  designee,  with 
the  advice  and  legal  clearance  of  the 
DAEO  or  Office  of  the  Chief  Counsel, 
would  be  authorized  to  grant  a  written 
waiver  of  the  prohibition  in  proposed 
§  3101.105(a)  based  upon  a 
determination  that  the  financial  interest 
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is  not  prohibited  bjr  26  U.S.C  7214(b). 
proscribing  investment  in  the  alo^ol  or 
tobacco  industries,  and  meets  the 
waiver  standard  established  in  that 
subsection  of  the  regulations.  Further 
action  may  be  required  under  a  vraiver. 
including  a  written  disqualification. 

Section  3101.105  is  im)po6ed  as  a 
supplement  to  §  2635.403  of  the 
Executive  Branch-wide  Standards, 
which  deals  with  prohibited  financial 
interests.  Accordingly,  the  term 
"financial  interest"  as  used  in  this 
section  is  intended  to  have  the  same 
meaning  as  that  term  b  given  in 
§  263S.403(c)  of  the  Executive  Brandi- 
wide  Standards.  Under  that  definition,  a 
financial  interest  includes,  for  example, 
an  emplojree's  current  or  contingent 
ownership  or  equity  or  security  interest 
in  real  or  personal  property  or  a 
business,  or  a  compensated  emplo3nment 
relationship.  And,  consistent  with  that 
definition  and  the  authority  in  S  CFR 
2635.403(a),  proposed  §  3101.105(a) 
would  make  it  dear  that  the  prohibition 
extends  to  the  financial  interests  of 
spouses  and  minor  children  of  ATF 
employees. 

The  prohibition  proposed  in 
§  3101.105  is  based  in  part  on  the 
statutory  prohibition  at  26  U.S.C 
7214(b),  proscribing  employee 
investment  in  the  alcohol  or  tobacco 
industries,  and  is  intended  in  part  to 
ensure  that  ATF  employees  do  not 
violate  that  statute.  However,  under  the 
authority  in  5  CFR  263S.403(a),  the 
section  would  extend  a  similar 
prohibition  (unless  waived)  to  interests 
in  two  additional  industries  regulated 
by  the  ATF:  The  firearms  and  explosives 
industries.  Prohibiting  ATF  employees 
from  having  financial  interests  in 
entities  that  are  r^ulated  by  or  closely 
connected  to  the  woik  of  their  bureau  is 
important  for  three  reasons:  (1)  To 
maintain  the  ATF's  appearance  of 
impartiality  and  objectivity  in  the 
execution  of  its  regulatory  functions;  (2) 
to  eliminate  a  regulated  entity's  concern 
that  sensitive  information  provided  to 
the  bureau  might  be  misused  fcNr  private 
gain;  and  (3)  to  avoid  the  larg»4cale 
recusal  of  employees  from  (^cial 
matters  resulting  in  an  inability  of  the 
bureau  to  fulfill  its  mission. 

Section  3101.106   Additional  Rules  for 
Internal  Revenue  Service  Employees 

The  regulatimis  contained  in 
§  3101.106  of  the  proposed  rule  apply 
only  to  mnployees  of  the  Internal 
Revenue  Service  (IRS),  and  are  in 
addition  to  the  regulations  in  proposed 
§  3101.101  through  §  3101.104  which 
wottld  apply  to  all  Department 
employess. 


(a)  Prohibited  Recommendations. 
Proposed  §  3101.106(a)  would  prohibit 
all  IRS  employees  from  recommending 
or  suggesting  the  services  of  a  specific 
attorney  or  accountant  or  firm  m 
attoraevs  or  accountants  to  any 
individual  in  connection  with  a  matter 
involving  or  that  may  involve  the  IRS. 
This  pn^bition  supplements 

§  2635.702(c)  of  the  Executive  Branch- 
wide  Standaids,  prohibiting  a 
Government  emplojree  i^rom  using 
public  office  to  endorse  any  product, 
service  or  enterprise.  It  is,  in  part,  the 
purpose  of  this  proposed  supplemental 
prohibition  to  euminate  any 
misunderstanding  or  harm  that  could 
result  fit>m  such  a  recommendation.  An 
IRS  employee's  recommendation  of  an 
attorney  or  accountant  may  mislead  a 
taxpayer  into  believing  that  the  IRS 
endorses  that  individual  or  accords  the 
opinion  of  that  individual  special 
weight.  This  rule,  however,  would  not 
prohibit  IRS  offices  from  providing  to 
taxpayers  in  need  of  professional 
assistance  the  names  of  independent 
referral  agencies,  such  as  bsr 
associations. 

(b)  Outside  Employment.  Proposed 
§  3101.106(b)  would  establish 
regulations  concerning  the  outside 
employment  of  IRS  employees.  The 
proposed  regulations  would  supplement 
§  2635.802  of  the  Executive  Branch- 
Wide  Standards  by  prohibiting  certain 
tax-related  outside  activities  that,  if 
engaged  in  by  IRS  employees,  would 
cause  reasonable  persons  to  question  the 
objectivity  and  impartiality  with  which 
IRS  programs  are  administered,  or 
would  otherwise  conflict  with  IRS 
employees'  official  duties.  More 
specifically,  the  rule  would  prohibit  IRS 
employees  from  engaging  in  any  outside 
employment  that  would  involve 
performing  certain  legal  services; 
appearing  on  behalf  of  taxpayers 
regarding  tax  matters:  accounting  or 
bookkeeping  regarding  tax  matters;  or 
preparing  tax  retujms  for  any 
compensation,  monetary  or  otherwise. 
Regulations  on  outside  emplojrment 
specific  to  IRS  employees  are  necessary 
to  address  situaticms  and  issues  unique 
to  IRS  employees  in  light  of  the  IRS's 
spedalizad  tax  administration  duties. 

(c)  Seasonal  Employees.  Proposed 

$  3101.106(c)  would  address  the  special 
circumstances  of  seasonal  employees  at 
the  IRS.  While  in  non-duty  status, 
seasonal  employees  would  be  able  to 
engage  in  outside  employment  or 
activities,  other  than  those  prohibited  by 
§  3101.106(b).  without  obtaining  the 
prior  written  approval  that  would 
otherwise  be  required  of  all  Department 
employees  by  §  3101.104  of  these 
supplemental  regulations. 


Section  3101.107    Additional  Rules  for 
Legal  Division  Employees 

The  regulations  contained  in 
S  3101.107  of  the  proposed  rule  apply 
only  to  employees  of  the  Legal  Division, 
and  are  in  addition  to  the  rwulations  in 
proposed  S  3101.101  through  $  3101.104 
which  would  apply  to  all  Department 
employees. 

(a)  Application  (^  Rules  t^  Other 
Bureaus.  The  Legal  Division  includes 
the  attorneys  responsible  for  providing 
legal  advice  to  officials  in  all  of  the 
Department's  bureaus  or  offices,  as  well 
as  the  staff  assigned  to  support  those 
attorneys.  While  the  Legal  Division  is  a 
separate  bureau  of  the  Department,  each 
member  of  the  Division  is  assigned  to 
serve  in  a  particular  bureau  or  office. 
Under  proposed  §  3101.107(a), 
employees  of  the  Legal  Division  would 
be  required  to  follow  any  bureau- 
specific  rules  contained  in  these 
supplemental  regulations  that  are 
applicable  to  the  maployem  of  the 
bureaus  or  offices  in  whidi  the  Legal 
Division  employees  serve,  subiect  to  any 
instruction  issued  by  the  General 
Counsel  or  appropriate  Chief  of  Legal 
Counsel,  pursuant  to  proposed 
$3101.101. 

(b)  Outside  Employment.  Proposed 

§  3101.107(b)  would  prohibit  attorneys 
in  the  Legal  Division  from  practicing 
law  outade  their  official  positions 
where  they  may  in  fact  or  in  appearance 
take  a  legal  position  in  conflict  with  the 
interests  of  the  Department.  Further. 
Legal  Division  attorneys  would  be 
prohibited  from  interpreting  a  statute, 
regulation  or  rule  administered  by  the 
Department  as  part  of  the  outside 
practice  of  law.  The  proposed  regulation 
in  this  section  is  consistent  with  the 
rules  of  professional  conduct  governing 
the  attorney-client  relationship.  It  is  a 
necessary  supplement  to  the  general 
Executive  Branch-wide  Standards  at 
§  2635.802(a)  because  it  specifically 
addresses  the  unique  and  sensitive 
relationship  between  an  attorney  and  a 
client,  which,  for  the  attorneys  in  the 
Legal  Division,  is  the  Department  of  the 
Treasury. 

Section  3101.108    Additional  Rules  for 
Office  of  the  Comptroller  of  the 
Currency  Employees 

Section  3101.108  of  the  proposed  rule 
contains  several  regulations  roedfic  to 
the  employees  of  the  Office  of  the 
Qunptroller  of  the  Currency;  they  are  in 
addition  to  the  regulations  in  proposed 
§  3101.101  throudi  S  3101.104  whid) 
would  apply  to  all  Department 
employees. 

(a)  Prohibited  Financial  Interests.  As 
proposed,  S  3101.108(a)(1)  would 
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prohibit  an  OOC  employee,  or  a  spouse 
of  minor  child  of  an  OOC  employee, 
from  owning  aecurities  issued  by  a 
commercial  hank  cv  commercial  bank 
affiliate,  including  a  bank  holding 
company. 

The  Department  has  determined  that 
in  lioht  of  the  OCC's  sensitive  bank 
regulatory  functions  this  restriction  is 
necessary  to:  (1)  Maintain  public 
confidence  in  the  impaitiality  and 
objectivity  with  which  the  OOC 
executes  its  regulat(My  functions;  (2) 
eliminate  any  reason  for  regulated 
entities  to  be  concerned  that  sensitive 
inftwmation  provided  to  the  OCC  might 
be  misused  for  private  gain;  and  (3) 
avoid  the  widespread  disqualification  of 
employees  from  official  matters  that 
mi^t  result  in  the  OCC's  inability  to 
fulfill  its  mission. 

The  term  "commercial  bank,"  as  used 
in  this  section,  includes  both  national 
and  State-chartered  banks.  The  scope  of 
this  prohibition  is  expanded  to  cover 
both  national  and  State-chartered 
commercial  banks  for  the  purposes  of 
easing  administraticm  and  minimizing 
inadvertent  violations,  even  though  the 
OCC's  regulatory  jurisdiction  includes 
only  national  banks  and  their  affiliates. 
Whether  a  financial  interest  is  held 
indirectly  by  a  national  bank  may  be 
difficult  for  an  ethics  official  and 
employee  to  determine  in  today's 
financial  services  industry  where 
financial  institutions  frequently  merge, 
consolidate  or  change  their  charters.  A 
prohibition  on  the  ownership  of  all 
commercial  bank  securities  establishes  a 
bright-line  test,  enabling  employees 
easily  to  identify  prohibited  interests. 
The  utility  of  this  bright-line  test 
outweighs  any  incremental  restriction 
on  an  employee's  ability  to  invest  that 
may  result  from  the  extension  of  the 
prohibition  to  State<hartered  bank 
securities. 

Proposed  §  3101.108(a)(2)  contains  a 
comprehensive  definition  of  the  term 
"securities."  It  includes  any  "interest  in 
debt  or  equity  instruments"  such  as,  for 
example,  stocks,  bonds  and  commercial 
paper.  However,  the  term  securities  as 
used  in  these  supplemental  regulations 
does  not  include  deposit  accoimts. 
Finally,  proposed  $3101. 108(a)(3)  (i)- 
(iii)  includes  several  exceptions  to  the 
prohibition  in  §  3101.108(a)(1)  on 
financial  interests.  The  exceptions  are 
intended  to  ease  the  restrictions  on  the 
financial  interests  of  OCC  employees, 
their  spouses  and  their  minor  children, 
and  to  permit  interests  of  a  character 
unlikely  to  raise  questions  regarding  the 
objective  and  impartial  performance  of 
OCC  employees'  official  duties  or  the 
possible  misuse  of  their  positions. 
Subsecticm  S3101.108(a)(3)(iv)  is 


included  as  a  specific  cross  refsrence  to 
the  proposed  waiver  authority  at 
S  3101.108(g)  which  vrould  be  used  on 
a  caae-by-case  basis. 

(b)  Prohibited  Borrowing.  The 
proposed  rules  on  borroviring  contained 
in  S  3101.108  (b)(1)  and  (b)(2)  would 
apply  only  to  "covered  OCC 
employees."  their  spouses  and  minor 
children.  For  the  purposes  of  this 
subsection,  the  term  covered  OCC 
employee  would  be  defined  in  proposed 
§  3101.108(b)(3)  to  mean  all  OCC  bank 
examiners  and  any  other  OCC  employee 
specified  in  an  OCC  instruction  or 
manual  issuance  who  the  Comptroller  of 
the  Currency  or  a  designee  determines 
should  be  subject  to  the  borrowing 
prohibition  pursuant  to  the  standard 
established  in  this  subsection. 

A  covered  OCC  employee  would  be 

ttrohibited  from  seeking  or  obtaining  a 
oan  or  extension  of  credit  from  a 
national  bank  or  an  officer,  director, 
employee,  or  subsidiary  of  a  national 
bank.  For  the  purposes  of  this  section, 
an  extension  of  credit  includes  any 
credit  obtained  by  use  of  a  credit  card. 
The  borrowing  prohibition  applies 
equally  to  spouses  and  minor  children 
of  covered  OOC  employees  unless  the 
loan  or  extension  of  credit  is  supported 
exclusively  by  the  income  or  means  of 
the  spouse  or  minor  child  and  is 
obtained  on  the  same  terms  and 
conditions  as  those  offered  to  the 
public,  and  the  covered  OCC  employee 
does  not  participate  in  the  negotiations 
for  the  loan  or  serve  as  co-maker, 
endorser  or  guarantor  of  the  loan. 

In  contrast  to  the  proposed 
prohibition  of  holding  securities  set 
forth  in  $  3101.108(a),  the  rule  in  this 
subsection  would  regulate  borrowing 
from  only  national  bnnks,  and  not  from 
State-chartered  banks.  While  some  of 
the  same  concerns  resulting  bom  the 
integration  of  the  banking  industry 
apply  here,  permitting  employees  to 
have  access  to  adequate  sources  of 
credit  outweighs  any  incremental 
benefit  that  may  be  gained  by  extending 
the  rule  to  cover  loans  from  State- 
chartered  banks. 

Exceptions  to  the  prohibition  on 
borrowing  are  set  forth  in  proposed 
S  3101.108(b)(4).  Under  the  exceptions, 
a  covered  OCC  employee  or  spouse  or 
minor  child  of  a  covered  OCC  employee 
would  be  permitted  to  obtain  a  loan  or 
extension  of  credit  from  a  national  bank 
provided  the  loan  or  extension  of  credit 
is  obtained  under  one  of  the  conditions 
indicated  in  subsections  (b)(4)  (i)-(iii). 
and  provided:  (1)  The  terms  and 
conditions  of  the  transaction  are  not 
mme  favorable  than  for  the  general 
public;  (2)  the  employee  is  not  assigned 
to  examine  the  bank  at  the  time  of  the 


transaction;  and  (3)  the  employee  is 
disqualified  from  examining  or 
participating  in  the  supervision  of  the 
bank.  As  with  the  exceptions  to  the 
financial  interests  prohibitions  in 
proposed  $  3101.108(a)(3),  the 
exceptions  in  §  3101.108(b)(4)  are 
intended  to  minimize  the  biutlen  on 
covered  OCC  employees,  and  their 
spouses  and  minor  children,  in 
obtaining  loans  or  extensions  of  credit 
that  are  unlikely  to  raise  issues 
regarding  the  motivation  of  the  lender  or 
the  objective  and  impartial  performance 
of  official  duties  by  OCC  employees. 

Proposed  §  3101.108(b)(5)  addresses 
pre-existing  credit  and  serves  to  clarify 
that  S  3101.108  (b)(1)  and  (b)(2)  would 
impose  prohibitions  only  on  seeking  or 
obtaining  loans  or  extensions  of  credit. 
Thus,  there  would  be  no  prohibition  on 
a  covered  OCC  employee,  or  a  spouse  or 
minor  child  of  a  covered  OCC  employee, 
retaining  a  loan  from  a  national  bank 

ftrovided  the  loan  was  obtained  either: 
1)  Prior  to  the  covered  employee's 
employment  at  the  OCC;  or  (2)  as  a 
result  of  the  sale  or  transfer  of  the  loan 
to  a  national  bank,  or  a  conversion  or 
merger  of  the  lender  into  a  national 
bank.  The  renewal  or  renegotiation  of  a 

E re-existing  loan  or  extension  of  credit, 
owever,  would  be  treated  as  a  new  . 
loan  subject  to  the  prohibitions  in 
§  3101.108  (b)(1)  and  (b)(2). 

The  proposed  prohibition  on 
borrowing  contained  in  §  3101.108(b)  is 
necessary  for  sev«el  reasons.  First,  it  is 
necessary  to  prevent  covered  OCC 
employees  from  obtaining  or  appearing 
to  obtain  loans  or  extensions  of  credit 
on  preferential  terms,  or  from  benefiting 
or  appearing  to  benefit  from  their 
official  positions  through  possible 
^  forbearance  by  the  lender  in  collecting 
on  the  indebtedness.  Second,  public 
confidence  in  the  integrity  of  the  OCC 
will  be  strengthened  by  prohibiting  OCC 
employees  from  engaging  in  financial 
transactions  with  institutions  regulated 
by  the  OCC.  Third,  the  borrowing 
prohibition  implements,  in  part,  18 
U.S.C  212  and  213.  regulating  the  offer 
and  acceptance  of  certain  loans  to  and 
by  bank  examiners.  Finally,  limitations 
on  OCC  employees'  borrowing  from 
regulated  institutions  will  avoid  a  high 
number  of  employee  disqualifications 
that  would  have  a  detrimental  effect  on 
the  OCC's  administration  of  its 
supervisory  responsibilities. 

(c)  Restrictions  Arising  from  Third 
Pariy  Relationships.  Proposed 
$  3101.108(c)  would  attribute  to  an  OCC 
employee  certain  securities  and  loans, 
or  extensions  of  credit,  that  are  held  by 
the  entities  described  in  that  subsection 
(e.g..  trusts,  partnerships,  closely-held 
corporations).  An  employee  with  an 
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attributed  interest  would  be  required  to 
report  the  interest  to  the  Chief  Counsel 
or  designee,  and  could  be  required  to 
terminate  the  relationship  with  the 
entity,  disqualify  himself  or  herself  from 
a  matter  or  take  other  appropriate  action 
as  determined  by  the  Cnief  Counsel  or 
designee  to  avoid  a  violation  of  the 
conflict  of  interest  statutes,  the 
Executive  Branch-wide  Standards  or 
these  supplemental  regulations. 

(d)  Prohibited  Recommendations.  As 
proposed.  §  3101.108(d)  would  prohibit 
OCC  employees  from  making  any 
recommendation  or  suggestion 
regarding  a  security  issued  by  a 
commercial  bank  or  commercial  bank 
a^iliate,  including  a  bank  holding 
company.  This  rule  is  intended  in  part 
to  eliminate  any  misunderstanding  or 
harm  that  could  result  from  such  a 
recommendation.  For  example,  an 
investor  should  not  be  misled  into 
believing,  pursuant  to  the 
recommendation  of  an  CXX  employee, 
that  the  securities  of  a  particular 
institution  regulated  by  the  OCC  are  a 
sound  buy  because  the  investor  believes 
that  the  employee  may  have  access  to 
inside  information.  Rules  addressing 
similar  concerns  apply  to  the  employees 
oftheOTSandlRS. 

(e)  Prohibited  Purchase  of  Assets. 
Section  3101.108(e)  is  proposed  as  a 
further  supplement  to  the  proposed 
prohibitions  in  §  3101.103,  regarding  the 
purchase  of  assets  by  all  Department 
employees.  It  would  specifically 
prohibit  an  OCC  employee,  or  a  spouse 
or  minor  child  of  an  OCC  employee, 
from  purchasing  assets  from  a  national 
bank  or  national  bank  affiliate, 
including  a  bank  holding  company.  An 
asset  sold  by  public  auction  or  by  a 
method  that  ensures  that  the  asset  is 
sold  at  its  fair  market  value  would  be 
exempt  from  this  prohibition. 

(f)  Outside  Employment.  Proposed 
§  3101.108(f)  would  supplement 

§  2635.802  of  the  Executive  Branch- 
wide  Standards  by  prohibiting  certain 
OCC  employees  from  engaging  in 
specified  outside  employment  and 
activities.  The  prohibition  in  this 
section  would  apply  only  to  covered 
OCC  employees.  For  the  purpose  of  this 
subsection,  the  term  covered  OCC 
employee  would  mean  all  OCC  bank 
examiners  and  any  other  employee 
specified  in  an  OCC  instruction  or 
manual  issuance  who  the  Comptroller  of 
the  Currency  or  designee  determines 
should  be  covered  by  the  rule  pursuant 
to  the  standard  established  in  the 
subsection.  Employees  of  the  OOC 
covered  by  this  rule  would  be 
prohibited  bom  performing 
compensated  services  for  any  bank, 
banking  or  loan  association  or  national 


bank  affiliate  or  any  officer,  director, 
employee  or  person  connected  in  any 
way  with  any  of  the  foregoing  entities. 
This  regulation,  based  in  part  on  18 
U.S.Q  1909,  addresses  situations  unique 
to  OCC  bank  examiners  and  OCC 
employees  involved  in  the  regulation  of 
national  banks,  and  prohibits  activity 
that,  if  engaged  in,  may  interfere' witn 
the  objective  and  impartial  performance 
of  an  employee's  official  duties. 

(g)  IVoivers.  Proposed  §3 101. 108(g) 
would  give  an  agency  designee 
authority,  with  the  advice  and  legal 
clearance  of  the  DAEO  or  the  Office  of 
the  Chief  Counsel,  to  grant  a  written 
waiver  of  any  prohibition  in  proposed 
§  3101.108  based  upon  a  determination 
that  the  waiver  is  consistent  with  law 
and  the  Executive  Branch-wide 
Standards,  and  meets  the  waiver 
standard  established  in  the  subsection. 
An  employee  may  be  required  under  the 
waiver  to  disqualify  himself  or  herself 
fit>m  a  particular  matter  or  take  other 
appropriate  action. 

Section  3101.109    Additional  Rules  for 
Office  of  Thrift  Supervision  Employees 

Section  3101.109  of  the  proposed  rule 
contains  several  rules  applicable  solely 
to  the  employees  of  the  Office  of  Thrift 
Supervision;  they  are  in  addition  to  the 
regulations  in  proposed  §  3101.101 
through  §  3101.104  which  would  apply 
to  all  Department  employees.  These 
rules  are  very  similar  to  the  rules  that 
would  apply  to  OCC  employees  under 
proposed  §  3101.108.  They  differ  in 
scope  primarily  in  that  §  3101.109 
would  impose  no  specific  prohibition 
on  the  outside  employment  and 
business  activities  of  OTS  employees. 
This  is  due  in  part  to  the  fact  that  OTS 
employees  are  not  subject  to  18  U.S.C. 
1909.  Nevertheless.  OTS  employees, 
like  all  other  Department  employees, 
would  be  required  to  obtain  prior 
approval  for  outside  employment 
pursuant  to  proposed  §  3101.104. 

(a)  Covered  OTS  Employees.  Several 
of  the  rules  in  proposed  §  3101.109 
would  apply  only  to  "covered  OTS 
employees."  Covered  OTS  employees  as 
the  term  is  used  in  this  section  would 
mean  all  OTS  grade  17  positions  or 
above,  and  any  OTS  employees 
specified  in  an  OTS  instruction  or 
manual  issuance  who  the  Director  of  the 
OTS  or  a  designee  determines  should  be 
covered  by  the  prohibitions  contained 
in  this  section  pursuant  to  the  standard 
established  in  $  3101.109(a). 

(b)  Prohibited  Financial  Interests.  The 
proposed  financial  interest  provisions  of 
§  3101.109(b)  are  similar  to  those 
proposed  for  application  to  OCC 
employees.  Specifically,  the  subsection 
would  prohibit  covered  OTS  employees. 


and  their  spouses  or  minor  children 
from  owning  securities  issued  by  an 
OTS-regulated  savings  association  or 
savings  association  holding  company. 
As  with  the  OCC  rule,  this  prohibition 
is  intended  to  ensure  public  confidence 
in  the  manner  in  which  the  OTS  fulfills 
its  regulatory  responsibilities,  eliminate 
potential  concerns  over  use  of 
nonpublic  information  and  avoid  wide- 
spread disqualification  of  OCC 
employees. 

(c)  Prohibited  Borrowing.  Proposed 
§  3101.109(c)  would  prohibit  covered 
OTS  employees  from  seeking  or 
obtaining  loans  or  extensions  of  credit 
bom  and  OTS-regulated  savings 
association  or  an  officer,  director, 
employee,  or  subsidiary  of  an  OTS- 
regulated  savings  association.  For  the 
purpose  of  this  subsection,  and 
extension  of  credit  includes  credit 
obtained  through  the  use  of  credit  cards. 
The  prohibition  on  borrowing  in 

S  3101.109(c)  is  required  in  part  by  18 
U.S.C.  212  and  213.  and  is  similar  in 
scope  and  purpose  to  the  borrowing 
prohibition  proposed  for  application  to 
OCC  employees.  The  proposed 
exceptions  in  §  3101.109(c)(3)  are 
similar  to  those  in  the  OCC  borrowing 
rule. 

(d)  Restrictions  Arising  from  Third 
Party  Relationships.  Proposed 

§  3101.109(d)  is  identical  to  the  rule 
proposed  for  the  purpose  of  regulating 
OCC  employees'  relationships  with 
certain  entities. 

(e)  Prohibited  Recommendations. 
Proposed  §  3101.109(e)  is  substantially 
the  same  as  the  prohibition  on  making 
recommendations  concerning  regulated 
entities  that  is  proposed  for  application 
to  OCC  employees. 

(f)  Prohibited  Purchase  of  Assets. 
Proposed  §  3101.109(f)  is  substantially 
the  same  as  the  prohibition  on 
purchasing  the  assets  of  certain 
regulated  propose<l  for  application  to 
OCC  employees. 

(g)  Way  vers.  Proposed  §3 101. 109(g) 
would  give  an  agency  designee 
authority,  with  the  advice  and  legal 
clearance  of  the  DAEO  or  Office  of  the 
Chief  Coxuisel.  to  grant  a  written  waiver 
of  any  prohibition  in  proposed 

§  3101.109  upon  a  determination  that 
the  waiver  is  consistent  with  law  and 
the  Executive  Branch-wide  Standards, 
and  meets  the  waiver  standard 
established  in  the  subsection.  An 
employee  may  be  required  under  the 
waiver  to  disqualify  himself  or  herself 
from  a  particular  matter  or  take  other 
appropriate  action. 
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SeetioM  3101.110    AddkktnaJ  Ruie*  fw 
United  States  Customs  Smvice 
Employees 

Sadkn  S  3101.110  of  the  proposed 
nils  contains  ragulatk»s  spplioible 
only  to  employees  of  the  Ihiited  States 
Cttslanis  Service;  they  are  in  addition  to 
the  regulation  m  proposed  §  3101.101 
through  §  3101.104  which  would  apply 
to  all  Departmenl  smjpkiyees. 

(a)  Pmhibkion  on  Employment.  Under 
proposed  $  3101.110(a),  Customs 
Service  employees  would  be  prohibited 
from  working  for  specified  types  of 
entities  that  are  regulated  by  or  have  a 
business  relationship  with  the  Custom 
Service. 

(b)  Restrictions  Arising  from 
Employment  of  Relatives.  Under 
propomd  S  3101.110(b),  a  Custobis 
Service  employees  wrould  be  required  to 
file  a  report  of  family  member 
employment  with  his  or  her  supervisor 
if  the  employee's  spouse  or  a  relative 
who  is  dependent  on  or  resides  with  the 
employee  is  employed  with  an  entity 
specified  in  proposed  §  3101.110(a).  The 
report  ¥Pould  be  forwarded  to  the 
appn^riate  regicHial  counsel  for 
transmittal  to  the  Chief  Counsel.  The 
employee  would  be  disqualified  frtRn 
paiticipeting  in  any  matter  involving  the 
employee's  spouse  or  relative,  or  their 
employer,  unless  the  employee  received 
the  appropriate  authorization  pursuant 
to  the  standard  in  section  2635.S02(d)  of 
the  Executive  Branch-wide  Standards. 
In  effect,  proposed  §  3101.110(b) 
supplements  §  2635.502  of  the 
Executive  Branch-wide  Standards. 

The  regulatians  in  proposed 
§  3101.110(a)  are  necessitated  by  the 
frequent  contact  Customs  Service 
employees  have  with  importers  at  the 
local  level,  and  are  desig^ied  to  assure 
that  the  Customs  Service  and  its 
employees  maintain  the  highest  level  of 
integrity  while  minimally  restricting  the 
employees'  personal  activities  and 
associations.  Customs  Service 
employees  at  all  levels  carry  out  many 
types  of  duties  that  can  have  a  major 
impact  on  the  business  of  an  importer, 
broker,  or  carrier.  For  example.  Customs 
Service  inspectors  enforce  customs  laws 
and  make  determinetions  involving  the 
financial  interests  of  importers  at  every 
pan  or  entry  in  the  United  States.  In 
addition,  Customs  Service  employees 
audit  and  investigate  numerous 
companies  to  determine  potential 
violations  of  the  customs  laws.  The 
regulations  in  this  section  will  prevent 
the  outside  employment  interests  of 
Customs  Service  employees  and  their 
family  moobers  from  interfering  with 
the  objective  and  impartial  execution  of 
the  employees'  official  dutiee  aod  will 


help  to  ensure  public  confidence  in  the 
Customs  Service's  execution  of  its 
mission. 

Section  3101. 1 1 1    Additional  Rules  for 
United  States  Secret  Service  Employees 

Proposed  $  3101.111  explains  that 
Secret  Service  regulations  regarding 
compensated  outside  the  employment 
in  effect  on  February  2. 1993.  will 
remain  in  effect  imtil  February  3, 1994. 
or  imtil  superseded  by  a  new 
supplemental  regulation  substituted  for 
§3101.111.  This  temporary  preservation 
of  existing  rules  is  consistent  with  the 
note  following  §  2635.403(a)  of  the 
Executive  Brvich-wide  Standards  and 
recognizes  the  need  fior  further  study  of 
the  extent  to  which  the  outside 
activities  of  law  enforcement  personnel 
should  be  restricted  because  of  their 
special  responsibilities.  During  the  next 
year  the  E)epartment,  in  consultation 
with  OGE,  will  be  working  with  other 
law  enforcement  agencies  to  determine 
whether  special  rules  are  needed  in  this 
area. 

m.  Matters  of  Regulatory  Procedure 

Executive  Order  12291.  Federal 
Regulation 

Because  this  rule  relates  to  agency 
organization,  management  and 
personnel,  it  is  not  subject  to  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

n  is  hereby  certified  that  this 
proposed  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affiects  only  Federal  employees  and  their 
immediate  families. 

List  of  Sebjects  ia  5  CFR  Part  3101 

Conflict  of  interests.  Government 
employees. 

Dated:  )uly  9, 1993. 
lean  E.  Hanson, 
General  Counsel,  Department  oftlte  Treasury. 

Approved:  July  27, 1993. 
Stephan  D.  Pofti, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasury,  in  concurrence  with  the  Office 
of  Government  Ethics,  is  proposing  to 
amend  title  5  of  the  Code  of  Federal 
Regulations  by  adding  a  new  chapter 
XXI,  consisting  of  part  3101,  to  read  as 
follows: 


CHAPTER  nO—OEPARTMENT  or  THE 
TREASURY 

PART  3101— SUPPUEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  THE  TREASURY 

S«c 

3101.101  General. 

3101.102  Designation  of  separate  agency 
components. 

3101.103  Prohibition  on  purchase  of  certain 

3101.104  Outside  employment. 

3 1 01 . 1 05  Additional  rules  for  Bureau  of 
Alcohol,  Tobacco  and  Firearms 
employees. 

3101.106  Additional  rules  for  Internal 
Revenue  Service  employees. 

3101.107  Additional  rules  for  Legal 
Division  employees. 

3101.108  Additional  rules  for  OfRce  of  the 
Comptroller  of  the  Currency  employees. 

3101.109  Additional  rules  for  OfTicA  of 
Thrift  Supervision  employees. 

3101.110  Additional  rules  for  United  States 
Customs  Service  employees. 

3101.111  Additional  rules  for  United  SUtes 
Secret  Service  employees. 

Authority:  5  U.S.C.  301.  7301.  7353.  5 
U.S.Q  App.  (Ethics  in  Government  Act  of 
1978);  26  U.S.C.  7214(b);  E.O.  12674,  54  FR 
15159,  3  CFR.  1989  Comp.,  p.  215.  as 
modified  by  E.0. 12731.  55  FR  42547.  3  CFR. 
1990  Comp..  p.  306.;  5  CFR  2635.105, 
2635.203(a).  2635.403(a).  2635.803. 
2635.807(aM2Mii). 

13101.101    QeneraL 

(a)  Purpose.  In  accordance  with  5  CFR 
2635.105,  the  regulations  in  this  part 
apply  to  employees  of  the  Department  of 
the  Treasury  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635. 
Employees  are  required  to  comply  with 
5  CFR  part  2635,  this  part,  and  bureau 
guidance  and  procedures  established 
pursuant  to  this  section.  Department 
employees  are  also  subject  to  any 
additional  rules  of  conduct  that  the 
Department  or  their  employing  bureaus 
are  authorized  to  issue. 

(b)  Bureau  instructions.  With  the 
concurrence  of  the  Designated  Agency 
Ethics  Official  (DAEO).  bureaus  of  the 
Department  of  the  Treasury  are 
authorized  to  issue  instructions  or 
manual  issuances  providing  explanatory 
guidance  and  establishing  procedures 
necos.sary  to  implement  this  part  and 
part  2635  of  this  title.  See  5  CFR 
2635.105(c). 

(c)  Definition  of  "agency  designee". 
As  used  in  this  part  and  part  2635  of 
this  title,  the  term  "agency  designee" 
refers  to  any  employee  who  has  been 
delegated  authority  by  an  instruction  or 
manual  issuance  issued  by  a  bureau 
under  paragraph  (b)  of  this  section  to 
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make  a  determination,  give  an  approval, 
or  take  other  action  required  or 
permitted  by  this  part  or  part  2635  of 
this  title  witii  respect  to  another 
employee.  See  5  CFR  2635.102(b). 

13101.108    DMignMlonor 


Pursuant  to  5  CFR  2635.203(a),  each 
of  the  following  components  of  the 
Department  of  the  Treasury  is 
designated  as  a  separate  agency  for 
purposes  of  the  regulations  contained  in 
subpart  B  of  5  CFR  part  2635  governing 
gifts  from  outside  sources  and  5  CFR 
2635.807  governing  teaching,  speaking 
or  writing: 

(a)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF); 

(b)  Bureau  of  Engraving  and  Printing; 

(c)  Bureau  of  the  Public  Debt; 

(d)  Federal  Law  Enforcement  Training 
Center; 

(e)  Financial  Management  Service; 

(f)  Internal  Revenue  Service  (IRS); 

(g)  Office  of  the  Comptroller  of  the 
Currency  (OCC); 

(h)  Office  of  the  Inspector  General: 

(i)  Office  of  Thrift  Supervision  (OTS); 

(j)  United  States  Customs  Service 
fuses): 

(k)  United  States  Mint; 

(1)  United  States  Savings  Bonds 
Division;  and 

(m)  United  States  Secret  Service. 

For  purposes  of  this  section, 
employees  in  the  Legal  Division  shall  be 
considered  to  be  part  of  the  bureaus  or 
offices  in  which  they  serve. 

Note:  As  a  result  of  the  designations 
contained  in  this  section,  employees  of  the 
remaining  parts  of  the  Department  of  the 
Treastiry  (e.g.,  employees  in  Departmental 
Offices,  including  the  Financial  Crimes 
Enforcement  Network)  %vill  also  be  treated  as 
employees  of  an  agency  that  is  separate  from 
all  of  the  above  listed  bureaus  and  o^ices  for 
purposes  of  determining  whether  the  donor 
of  a  gift  is  a  prohibited  source  under  5  CFR 
2635.203(d)  and  for  identifying  an 
employee's  "agency"  under  5  CFR  263S.B07 
governing  teadiing,  speaking  and  writing. 

S3101.103    ProhMdon  on  purdMM  of 
certain  asMts. 

(a)  General  prohibition.  E:|^pt  as 
provided  in  paragraph  (b)  of  this 
section,  no  employee  of  the  Department 
of  the  Txessury  shall  purchase,  directly 
or  indirectly,  property: 

(1)  Owned  by  the  Government  and 
under  the  control  of  the  employee's 
bureau  (or  a  bureau  over  which  the 
employee  exercises  supervision);  or 

(2)  Sold  under  the  direction  or 
incident  to  the  functions  of  the 
employee's  bureau. 

(b)  Exceptions,  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  purchase  of  Government 


securiUes  or  items  sold  generally  to  the 
public  at  Rxed  prices,  such  as 
numismatic  items  produced  by  the 
United  States  Mint,  or  foreign  gifts 
deposited  with  the  Department  pursuant 
to  5  U.S.C  7342  that  an  employee  may 
purchase  pursuant  to  41  CFR  parts  101- 
49. 

(c)  Waiver.  An  employee  may  make  a 
purchase  otherwise  prohibited  by  this 
section  where  a  written  waiver  of  the 
prohibition  has  been  given  to  the 
employee  by  an  agency  designee  with 
the  advice  and  legal  clearance  of  the 
DAEO,  or  the  appropriate  Office  of  Chief 
or  Legal  Counsel.  Such  a  waiver  may  be 
granted  only  on  a  determination  that  the 
waiver  is  not  otherwise  prohibited  by 
law  and  that,  in  the  mind  of  a 
reasonable  person  with  knowledge  of 
the  particular  circumstances,  the 
purchase  of  the  asset  will  not  raise  a 
question  as  to  whether  the  employee  has 
used  his  or  her  offlcial  position  or 
inside  information  to  obtain  an 
advantageous  purchase  or  create  an 
appearance  of  loss  of  impartiality  in  the 
performance  of  the  employee's  duties. 

Note:  Employees  of  the  OCC  and  OTS  are 
subject  to  additional  limitations  on  the 
purchase  of  assets  that  are  set  out  in  bureau- 
specific  rules  contained  in  §$3101.108  and 
3101.109. 

13101.104    OuUide  wnplcyment 

(a)  General  requirement  for  prior 
approval.  All  Department  of  the 
Treasury  employees  shall  obtain  prior 
written  approval  before  engaging  in  any 
outside  employment  or  business 
activities,  with  or  without 
compensation,  except  to  the  extent  that 
the  employing  bureau  issues  an 
instruction  or  manual  issuance  pursuant 
to  paragraph  (b)  of  this  section 
exempting  an  activity  or  class  of 
activities  from  this  requirement. 
Approval  shall  be  granted  only  on  a 
determination  that  the  employment  or 
activity  is  not  expected  to  involve 
conduct  prohibited  by  statute,  part  2635 
of  this  title  or  any  provision  of  this  part. 

Note:  Employees  of  the  ATF,  IRS,  Legal 
Division,  OCC,  USCS  and  United  States 
Secret  Service  are  subject  to  additional 
limitations  on  outside  employment  and 
activities  that  are  set  in  out  in  bureau-sp>ecific 
rules  contained  in  this  part. 

(b)  Bureau  responsibilities.  Each 
bureau,  which  for  the  purposes  of  this 
section  includes  the  Departmental 
Offices  and  the  Office  of  the  Inspector 
General,  shall  issue  instructions  or 
manual  issuances  governing  the 
submission  of  requests  for  approval  of 
outside  employment  or  business 
activities  and  designating  appropriate 
officials  to  act  on  such  requests.  The 
instructions  or  manual  issuances  may 


exempt  categories  of  employment  or 
activities  from  the  prior  approval 
requirement  based  on  a  determination 
that  employment  or  activities  within 
those  categories  would  generally  be 
approved  and  are  not  likely  to  involve 
conduct  prohibited  by  statute,  part  2635 
of  this  title  or  any  provision  of  this  part. 
Bureaus  may  include  in  their 
instructions  or  issuances  examples  of 
outside  employment  or  activities  that 
are  permissible  or  impermissible 
consistent  with  this  pari  and  part  2635 
of  this  title.  Bureaus  shall  retain  in 
employees'  Official  Personnel  Folders 
(temporary  side)  all  requests  for 
approval  whether  granted  or  denied. 

13101.105    AddMonalrutaaforBuraeuof 
Aloonoli  Tooacoo  and  Fbeerma  anipleyeea. 

The  following  rules  apply  to  the 
employees  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  and  are  in 
addition  to  §  S  3101.101-3101.104: 

(a)  Prohibited  financial  interests. 
Except  as  provided  in  this  section,  no 
employee  of  the  ATF,  or  spouse  or 
minor  child  of  an  ATF  employee,  shall 
have,  directly  or  indirectly,  any 
financial  interest,  including 
compensated  employment,  in  the 
a(conol,  tobacco,  firearms  or  explosives 
industries.  The  term  financial  interest  is 
defined  in  §  2635.403(c)  of  this  title. 

(b)  Waiver.  An  agency  designee,  with 
the  advice  and  legal  clearance  of  the 
DAEO  or  Office  of  the  Chief  Counsel, 
may  grant  a  written  waiver  of  the 
prohibition  in  paragraph  (a)  of  this 
section  on  a  determination  that  the 
financial  interest  is  not  prohibited  by  26 
U.S.C.  7214(b)  and  that,  in  the  mind  of 
a  reasonable  person  with  knowledge  of 
the  particular  circumstances,  the 
financial  interest  will  not  create  an 
appearance  of  misuse  of  position  or  loss 
of  impartiality,  or  call  into  question  the 
impartiality  and  objectivity  with  which 
the  ATF's  programs  are  administered.  A 
waiver  under  this  paragraph  may 
require  appropriate  conditions,  such  as 
execution  of  a  written  disqualification. 

§3101.106    AddMonal  rulaa  for  Intomal 
Ravenue  Service  amployeea. 

The  following  rules  apply  to  the 
employees  of  the  Internal  Revenue 
Service  and  are  in  addition  to 
§§3101.101-3101.104: 

(a)  Prohibited  recommendations. 
Employees  of  the  IRS  shall  not 
recommend,  refer  or  suggest, 
specifically  or  by  implication,  any 
attorney,  accountant  or  firm  of  attorneys 
or  accoun tar's  to  any  person  in 
connection  with  any  official  business 
which  involves  or  may  involve  the  IRS. 

(b)  Prohibited  outside  employment. 
Involvement  by  an  employee  of  the  IRS 
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in  the  following  typM  of  autikk 
•mploynMBit  or  IwitinMi  activili«  is 
proliibitMl  and  dull  oonatitata  • 
conflict  with  tha  vnployM's  official 
dutiM  punuant  to  5  CFR  2835.802: 

(1)  Pwfanunca  of  lagal  Mnricas 
iovotvii^  F«knl.  Stat*  or  local  tax 

(2)  Appearing  QB  bibalf  of  any 
taxpayar  aa  a  lapvaaantadva  baiora  any 
Fedaral.  Stata.  or  local  guvammant 
agmcy,  in  an  action  intwiTing  a  tax 
moOar  excapt  on  writtan  authoriatiaB 
of  the  Conunisaionar  of  Intanial 
RevaBoa:  I 

(3)  Engaging  in  accounting,  or  the  uae, 
analysia.  and  intarpretatiaa  of  financial 
leomis  when  such  activity  involves  tax 
matters; 

(4)  Kngaging  in  bookkeeping,  the 
recording  of  transactions,  or  the  record- 
making  phase  of  accoimting,  when  such 
activity  is  directly  related  to  a  tax 
determination:  and 

(5)  Engaging  in  the  preparation  of  lax 
returns  for  oompoisatian,  gift  or  favor. 

(c)  Seatonal  employees.  Seasonal 
employees  of  the  IRS  wrhile  in  noawlsty 
status  may  engage  in  outaide 
employment  or  activitiea,  other  than 
thoae  prohibited  by  paragra|^  (b)  of  this 
section,  without  obtaining  prior  writtan 
permission. 

13101.107 


The  following  rules  aj^ly  to  the 
employees  of  t^  Legal  Kvision  and  are 
in  addiUon  to  $$  3101.101-3101.104: 

(a)  Application  of  rules  of  other 
bureaus.  In  addition  to  the  rule 
contained  in  paragraph  (b)  of  this 
secrtion,  employeoe  in  the  Legal  Drviaion 
shall  be  covered  by  the  rulea  contained 
in  this  part  that  are  applicable  to 
emplo3fees  of  the  bureeiis  or  offices  in 
which  the  Legal  Diviaion  amployeea 
serve,  subject  to  any  instructions  which 
the  General  Counsel  or  appropriate 
Chief  or  Legal  Counsel  may  issue  in 
accordance  with  §  3101.101(b). 

(b)  Prohibited  outside  employment 
Pursuant  to  5  CFR  2635.802,  it  is 
prohibited  and  shall  constitute  a 
conflict  with  the  employee's  official 
duties  for  an  attorney  employed  in  the 
Legal  Division  to  engage  in  the  outside 
practice  of  law  that  might  require  the 
attorney  to: 

(1)  Take  a  position  that  is  or  appears 
to  be  in  confUct  with  the  interests  of  the 
Department  of  the  Treasury  which  is  the 
client  to  whom  the  attorney  owes  a 
professional  responsibility;  or 

(2)  Interpret  any  statute,  regulation  or 
rule  administered  or  iaaued  by  the 
Department. 
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fS1«1.10i 
ttwCenvkolaralttM 

The  following  mlea  af^y  to  the 
employeea  of  the  Office  of  the 
CoaaptroUar  of  the  Carrancy  and  an  in 
addition  to  S§  3101.101-3101.104: 

(a)  Prohibited  fhtancial  ijrtafest*— (1) 
Prohibition.  Except  as  provided  in 
paragrapha  UH3)  and  (g)  of  this  aactian, 
no  OCC  employee,  or  spouse  or  minor 
child  of  an  OCC  employee,  shall  own. 
directly  or  indirectly,  securitiea  of  any 
commercial  bmk  (including  both 
national  and  State-chartered  benks)  or 
coounercial  bank  affiliate,  including  a 
bank  holding  company. 

(2)  Definition  of  "securities".  For 
purpoaea  of  paragraphs  (aKl)  and  (a)(3) 
of  this  section,  the  term  "securities" 
includes  ell  interesU  in  debt  or  equity 
instruments.  The  term  includes,  without 
limitation,  secured  and  unsecured 
bonds,  debentures,  notes,  securitized 
assets  and  commercial  paper,  as  well  as 
all  types  of  preferred  and  common 
stock.  The  term  encompesses  both 
current  and  contingent  ownership 
interests,  including  any  beneficial  or 
le^  interest  derived  from  a  trust.  It 
extends  to  any  right  to  acquire  m 
diqxM*  of  any  long  or  short  position  in 
sudi  securities  and  includes,  without 
limitation,  interests  convertible  into 
such  securities,  as  well  as  options, 
rights,  warrants,  puts,  calls,  a^ 
straddles  with  respect  thereto. 

(3)  Exceptions.  Nothing  in  this  section 
prohibits  an  OCC  employee,  or  spouse 
or  minor  child  or  an  OCC  employee, 
from: 

(i)  Investing  in  a  publicly  traded  or 
publicly  available  investment  fund, 
provided  that  the  investment  fund  does 
not  invest  more  than  20  percent  of  its 
funds  in  secxihties  of  commercial  banks 
(including  both  national  and  State- 
chartered  banks)  and  commercial  bank 
affiliates  (including  bank  holding 
companies)  nor  more  than  5  percent  of 
its  hinds  in  the  securities  of  any  one 
such  bank  or  affiliate,  and  the  employee 
neither  exercises  control  over  nor  has 
the  ability  to  exercise  control  over  the 
financial  interests  held  in  the  fund; 

(ii)  Investing  in  the  publicly  traded 
securities  of  a  holding  company  of  a 
nonbank  bank  or  of  a  retaiUng  firm  that 
owns  or  sponsors  a  credit  card  bank  as 
defined  by  the  Competitive  Equality 
Banking  Act  of  1987,  except  that  an 
employee  who  owns  such  an  interest 
must  be  disqualified  from  perticipating 
in  the  regulaticm  or  supervision  of  the 
nonbank  bank  or  the  oedit  card  bank; 

(iii)  Using  a  commercial  bank  or 
commercial  bank  affiliate  as  custodian 
or  trustee  of  accounts  containing  tax- 
defarred  retirement  funds;  or 


Uv)  Owning  any  aecurity  pursuant  to 
a  waiver  granted  under  paragre|^  (g)  of 
this  secti<Mi. 

(b)  Prohibited  bom¥ring—{l) 
Prohibition  on  employee  bornvring. 
Except  as  provided  in  this  section,  no 
covered  OCC  employee  shall  se^  or 
obtain  any  loan  or  extension  of  credit, 
including  credit  obtained  through  the 
use  of  a  credit  card,  bom  any  national 
bank  or  from  an  officer,  director, 
emplo3ree.  or  subsidiary  of  any  national 
bank. 

(2)  Prohibition  oa  borrowing  by  a 
spouse  or  mirtor  child.  The  prohibitioo 
in  paragraph  (bXD  of  this  section  diall 
apply  to  the  spouse  or  minor  child  of  a 
covmd  OCC  employee  unless  the  loan 
or  extension  of  credit: 

(i)  Is  supported  only  by  the  income  or 
independent  means  o^the  spouse  or 
minor  child; 

(ii)  Is  obtained  on  terms  and 
conditions  no  more  fevorable  than  those 
offiwed  to  the  general  public;  and 

(iii)  The  covered  OuC  employee  does 
not  {>articipate  in  the  negotiation  for  the 
loan  or  serve  aa  co-maker,  endorser  or 
guarantor  of  the  loan. 

(3)  Covered  OCC  employee.  For 

Eurposes  of  the  prohibitions  on 
orrowing  contained  in  pangrephs 
(b)(1)  and  (bX2)  of  this  section,  "covered 
OCC  employee"  means: 
(i)  An  ode  bank  examiner;  and 
(ii)  Any  other  OCC  «npIoyee 
specified  in  an  OCC  instruction  or 
manual  issuance  whose  duties  and 
responsibilities,  as  determined  by  the 
Comptroller  of  the  Currency  or  his  or 
her  designee,  require  application  of  the 
prohibition  on  borrowing  contained  in 
this  section  to  ensure  public  confidence 
that  the  OCC's  programs  are  conducted 
impartially  and  objectively. 

(4)  Exceptions.  Nothing  in  this  section 
prohibits  a  covered  OCC  employee,  or 
the  spouse  or  minor  child  of  a  covered 
OCC  employee,  from  obtaining  a  loan  or 
extension  of  credit  described  in 
paragraphs  (b)(4)(i)  through  (b)(4)(iii]  of 
this  section  fiY)m  a  national  bank  if  the 
loan  or  extension  of  credit  is  obtained 
on  terms  and  conditions  no  more 
favorable  than  those  offered  to  the 
general  public,  the  emplo3ree  is  not 
assigned  to  examine  the  batdc  at  the  time 
the  loan  or  extension  of  credit  is 
obtained,  and  the  employee  submits  to 
the  Chief  Counsel  or  designee  a  written 
disqualification  from  examining  or 
otherwise  participating  in  the 
supervisioi  of  the  bank.  The  exceptions 
provided  by  this  paragraph  are  for  loans 
or  extensions  of  credit  obtained: 

(i)  Through  use  of  a  credit  card  issued 
by  a  national  bank  where: 

(A)  The  employee  ia  assigned  to  a 
district  office  and  the  bank  is  not 
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headquartered  in  the  employee's 
district; 

(B)  The  employee  is  assigned  to  the 
Multinational  Division  and  the  bank  is 
nnt  supervised  by  that  Division;  or 

(C)  The  employee  is  assigned  to  the 
Washington  office  (other  than  the 
Multinational  Division); 

(ii)  Through  use  of  a  national  bank 
credit  card  sponsored  by  a  retailing  firm 
(e.g.,  Nordstrom,  Lord  and  Taylor, 
Amoco  Oil  Company);  or 

(iii)  Through  assumption  of  a 
mortgage  loan  on  the  employee's 
residence  which  is  liquidated  in 
accordance  with  its  original  terms 
without  renewal  or  renegotiation. 

(5)  Pre-existing  credit.  This  section 
does  not  prohibit  a  covered  OCC 
employee,  or  spouse  or  minor  child  of 
a  covered  OCC  employee,  from  retaining 
a  loan  from  a  national  bank  on  its 
original  terms  if  the  loan  was  incurred 
prior  to  employment  by  the  OCC,  or  as 
a  result  of  the  sale  or  transfer  of  a  loan 
to  a  national  bank  or  the  conversion  or 
merger  of  the  lender  into  a  national 
bank.  Any  renewal  or  renegotiation  of  a 
pre-existing  loan  or  extension  of  credit 
will  be  treated  as  a  new  loan  subject  to 
the  prohibitions  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

(c)  Bestrictions  arising  from  third 
party  rehtionships.  If  any  of  the  entities 
listed  in  paragraphs  (c)(1)  through  (c)(7) 
of  this  section  have  securities  that  an 
OCC  employee  would  be  prohibited 
from  having  by  paragraph  (a)  of  this 
section,  or  loans  or  extensions  of  credit 
that  a  covered  OCC  employee  would  be 
prohibited  from  obtaining  under 
paragraph  (b)  of  this  section,  the 
employee  shall  promptly  report  such 
interests  to  the  Chief  Counsel  or 
designee.  The  Chief  Counsel  or  designee 
may  require  the  employee  to  terminate 
the  third  party  relationship,  undertake 
an  appropriate  disqualification,  or  take 
other  appropriate  action  necessary, 
under  the  particular  circumstances,  to 
avoid  a  statutory  violation  or  a  violation 
of  part  2635  of  this  title,  or  this  part, 
including  an  appearance  of  misuse  of 
position  or  loss  of  impartiality.  This 
paragraph  applies  to  ^ny: 

(1)  Partnership  in  which  the 
employee,  or  spouse  or  minor  child  of 
the  employee,  is  a  general  partner; 

(2)  Partnership  in  which  the 
employee,  or  spouse  or  minor  child  of 
the  employee,  individually  or  jointly 
holds  more  than  a  10  percent  limited 
partnership  interest; 

(3)  Closely  held  corporation  in  which 
the  employee,  or  spouse  or  minor  child 
of  the  employee,  individually  or  jointly 
holds  more  than  a  10  percent  equity 
interest; 


(4)  Trust  in  which  the  employee,  or 
spouse  or  minor  child  of  the  employee, 
has  a  legal  or  beneficial  interest; 

(5)  Investment  club  or  similar 
informal  investment  arrangement 
between  the  employee,  or  spouse  or 
minor  child  of  the  employee,  and 
others; 

(6)  Qualified  profit  sharing,  retirement 
or  similar  plan  in  which  the  employee, 
or  spouse  or  minor  child  of  the 
employee,  has  an  interest;  or 

(7)  Other  entity  if  the  employee,  or 
spouse  or  minor  child  of  the  employee, 
individually  or  jointly  holds  more  than 
a  25  percent  equity  interest. 

(d)  Prohibited  recommendations. 
Employees  of  the  OCC  shall  not  make 
recommendations  or  suggestions, 
directly  or  indirectly,  concerning  the 
acquisition,  or  sale  or  other  divestiture 
of  securities  of  any  commercial  bank  or 
commercial  bank  affiliate,  including  a 
bank  holding  company. 

(e)  Prohibited  purchase  of  assets.  No 
employee  of  the  OCC,  or  spouse  or 
minor  child  of  an  OCC  employee,  shall 
purchase,  directly  or  indirectly,  an  asset 
(e.g.,  real  property,  automobiles, 
furniture,  or  similar  items)  from  a 
national  bank  or  national  bank  affiliate, 
including  a  bank  holding  company, 
unless  it  is  sold  at  a  public  auction  or 
by  other  means  which  assure  that  the 
selling  price  is  the  asset's  fair  market 
value. 

(f)  Outside  employment — (1) 
Prohibition  on  outside  employment.  No 
covered  OCC  employee  shall  perform 
services  for  compensation  for  any  bank, 
banking  or  loan  association,  or  national 
bank  affiliate,  or  fof  any  officer,  director 
or  employee  of,  or  for  any  person 
connected  in  any  capacity  with  a  bank, 
banking  or  loan  association  or  national 
bank  affiliate. 

(2)  Covered  OCC  employee.  For 
purposes  of  the  prohibitions  on  outside 
employment  contained  in  paragraph 
(0(1)  of  this  section,  "covered  OCC 
employee"  means: 
(0  An  OCC  bank  examiner;  and 
(ii)  Any  other  OCC  employee 
specified  in  an  OCC  instruction  or 
manual  issuance  whose  duties  and 
responsibilities,  as  determined  by  the 
Comptroller  of  the  Currency  or  his  or 
her  designee,  require  application  of  the 
prohibition  on  outside  employment 
contained  in  this  section  to  ensure 
public  confidence  that  the  OCC's 
programs  are  conducted  impartially  and 
objectively. 

(g)  Waivers.  An  agency  designee  may 
grant  a  written  waiver  fiism  any 
provision  of  this  section  based  on  a 
determination  made  with  the  advice  and 
legal  clearance  of  the  DAEO  or  Office  of 
the  Chief  Counsel  that  the  waiver  is  not 


inconsistent  with  part  2635  of  this  title 
or  otherwise  prohioited  by  law  and.  that, 
imder  the  particular  circumstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  A  waiver  under  this 
paragraph  may  impose  appropriate 
conditions,  such  as  requiring  execution 
of  a  written  disqualification. 

13101.109    Additional  nilM  for  Offiee  of 
Thrift  Suporvloton  wnployos. 

The  following  rules  apply  to  the 
employees  of  the  Office  of  Thrift 
Supervision  and  are  in  addition  to 
§§3101.101-3101.104: 

(a)  Covered  OTS  employee.  For 
purposes  of  this  section,  the  term 
"covered  OTS  employee"  means: 

(1)  An  OTS  examiner, 

(2)  An  employee  in  a  position  at  OTS 
grade  17  or  above;  and 

(3)  Any  other  OTS  employee  specified 
in  an  OTS  instruction  or  manual 
issuance  whose  duties  and 
responsibilities,  as  determined  by  the 
Director  of  the  OTS  or  his  or  her 
designee,  require  application  of  the 
prohibitions  contained  in  this  section  to 
ensure  public  confidence  that  the  OTS's 
programs  are  conducted  impartially  and 
objectively. 

(b)  Prohibited  financial  interests — (1) 
Prohibition.  Except  as  provided  in 
paragraphs  (b)(3)  and  (g)  of  this  section, 
no  covered  OTS  employee,  or  spouse  or 
minor  child  of  a  covered  OTS  employee, 
shall  own.  directly  or  indirectly, 
securities  of  any  OTS-reguleted  savings 
association  or  savings  association 
holding  company. 

(2)  Definition  of  "securities".  For 
purposes  of  paragraphs  (b)(1)  and  (b)(3) 
of  this  section,  the  term  "securities" 
includes  all  interests  in  debt  or  equity 
instruments.  The  term  includes,  without 
limitation,  secured  and  unsecured 
bonds,  debentures,  notes,  securitized 
assets  and  commercial  paper,  as  well  as 
all  types  of  preferred  and  common 
stock.  The  term  encompasses  both 
current  and  contingent  ownership 
interests,  including  any  beneficial  or 
legal  interest  derived  from  a  trust.  It 
extends  to  any  right  to  acquire  or 
dispose  of  any  long  or  short  position  in 
such  securities  and  includes,  without 
limitation,  interests  convertible  into 
such  securities,  as  well  as  options, 
rights,  warrants,  puts,  calls,  and 
straddles  with  respect  thereto. 

(3)  Exceptions.  Nothing  in  this  section 
prohibits  a  covered  OTS  employee,  or 
spouse  or  minor  child  of  a  covered  OTS 
employee,  from: 
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(i)  Invwting  in  a  publicly  tradad  or 
pdbJicIy  avaikbto  invMbiMnt  funds, 
providsid  that  tlM  invMlaMnt  fund  doM 
not  invMt  mors  than  20  paresnt  of  its 
fiinds  in  sscuritias  (rfOTS-ngukted 
savings  associ^ons  or  savings 
associatioD  holding  companias  nor  mora 
than  5  percent  of  its  funds  in  the 
securities  of  any  one  such  savings 
association  or  holding  oompany.  and  the 
employae  neither  exnrcisas  oontrol  over 
nor  has  the  ability  to  exercise  OMitrol 
over  the  financial  intnests  held  in  the 
fund; 

(ii)  Investing  in  certain  non-financial 
holcUng  companies  whoae  principal 
busineas  is  unrelated  to  the  financial 
services  industry  and  which  are 
identified  as  sudi  on  a  list  maintained 
by  the  Chief  Counsel  of  the  OTS; 

(iii)  Using  a  savings  association  as 
custodian  or  traalsa  of  accounts 
containing  tax-defsrred  retirement 
funds;  or 

(iv)  Owning  any  security  pursuant  to 
a  waiver  granted  under  parajpapb  (g)  of 
thisaactiaa. 

(c)  Prohibiled  batmwing    (1) 
Prohibition  on  emphfte  borrmving. 
Except  as  provided  in  diis  section,  no 
covered  OTS  employae  shall  seek  or 
obtain  any  loan  or  soKtMMion  of  credit, 
isduding  credit  obtained  thiou^  the 
uaa  of  a  credit  card,  fron  any  OTS- 
regalalad  savings  asaociatioa  or  an 
officer,  director,  employee,  or  svbeidiary 
of  any  such  aasociatioa. 

(2)  PmbHutkm  om  bamming  by  a 
spotue  or  minor  duU.  The  prohibition 
in  paragraph  (cXD  ol  this  sactira  shall 
apply  to  tfa  ipouaa  or  minor  child  of  a 
covsrad  OTS  smployoa  unless  the  lo«i 
or  BwtsBslnnol  credit 

(i)  Is  sopporlad  only  by  the  incooa  or 
independent  means  of  the  spouse  or 
minor  (^ild; 

(ii)  Is  obtained  ob  tamand 
conditioos  no  mora  bvorabla  dian  those 
ofhred  to  dw  gBDsralpabbc;  SBid 

(iii)  The  oovend  OTS  amployaa  does 
not  partidpala  in  the  nagptiatioB  for  the 
loan  or  serve  as  oo-makar.  endorser  or 
guamMor  of  the  loan. 

(3)  EMC0ptions.  Nothing  in  this  section 
prt^bita  a  coveted  OTS  annloyee.  or 
the  spouse  or  minor  child  of  a  covered 
OTS  amployea,  from  obtaining  a  loan  or 
extenaien  of  credit  deecribed  in 
paragraphs  (cM3Xi)  through  (cK3)(iii)  of 
this  sactioi  from  an  OTS-ragulated 
savings  aasodatioB  if  the  Ion  or 
extension  (^credit  is  ohtainari  on  terms 
and  conditions  no  more  {avonbia  than 
those  oCFarad  to  the  ganeral  puUic.  the 
employee  is  not  assign  sd  to  aommine  the 
savings  aaaortation  at  flm  time  the  loan 
or  aattanaion  of  credit  is  eblahied.  and 
the  amployaa  submits  to  the  Chief 
Counsel  or  designee  a  wnitlan 


diaquaUfication  from  examining  or 
otherwise  participating  in  the 
supervision  of  the  savings  association. 
The  exceptions  provided  by  this 
paragraph  are  far  loans  or  extensions  of 
credit  obtained: 

(i)  Thiou^  use  of  a  credit  card  issued 
by  a  savings  association  where: 

(A)  The  employee  is  assigned  to  a 
district  office  and  the  savings 
association  is  not  heedquartered  in  the 
employee's  district;  or 

(B)  The  employee  is  assigned  to  the 
Washington  office: 

(ii)  Through  use  of  a  savings 
association  credit  card  sponsored  by  a 
retailioM  firm  (e.g..  Sears);  or 

(iii)  'nwough  assumption  of  a 
mortgage  loan  on  the  employee's 
residence  which  is  liquidated  in 
accordance  with  its  original  terms 
without  renewal  or  reneg^iation. 

(4)  Pre-existing  credit.  This  section 
does  not  prohibit  a  covered  OTS 
employee,  or  spouse  or  minor  child  of 
a  covered  OTS  employee,  from  retaining 
a  loan  from  an  OTS-regulated  savings 
associstion  on  its  original  terms  if  the 
loan  was  incurred  prior  to  employment 
by  the  OTS  or  sa  a  result  of  the  sale  or 
transfar  of  the  loan  to  a  Mvings 
association  or  the  conversion  or  merger 
of  the  lender  into  an  OTS-regulated 
savings  association.  Any  rene%ral  or 
renegotiation  of  a  pre-existing  loan  at 
extension  of  credit  is  covered  by 
paragraphs  (cMl)  and  (cM2)  of  this 
section. 

(d)  Restrictions  arising  from  third 
party  rekUioitships.  If  any  of  the  entities 
listed  in  paragraphs  (dUD  through  (d)(7) 
of  this  section  have  securities  that  a 
covered  OTS  employee  would  be 
prohibited  from  having  by  paragraph  (b) 
of  this  section,  or  loans  or  extensions  of 
credit  that  a  covered  OTS  emfrfoyee 
would  be  prohibited  from  obtaining 
under  peragraph  (c)  of  this  section,  the 
employee  wall  promptly  raport  suidk 
interests  to  the  Chief  Counsel  or 
designee  may  require  the  employae  to 
terminate  the  third  party  reli^ionship. 
undertake  an  appropriate 
disquahficatiaB,  or  take  other 
appropriate  action  necessary,  under  the 
particular  circumstances,  to  avoid  a 
statutory  violation  or  a  violation  of  part 
2635  of  this  title  or  this  part,  including 
an  appearanceof  misuse  of  position  or 
loss  of  impartislity.  This  pafagr^»h 
applies  to  any: 

(1)  Partnerriiip  in  which  the 
onployee,  or  spouse  or  minor  child  of 
the  amplcTae.  is  a  general  partnon 

(2)  Partnarsfaip  in  which  tba 
employee,  or  spouse  or  minor  c^ild  of 
die  ampliqr**.  individually  or  Jointly 
holds  more  than  a  10  peroint  limited 

'  ip  intaiaat. 


(3)  Closely  held  corporation  in  which 
the  employee,  or  spouse  or  minor  child 
of  the  emplovee,  individually  or  jointly 
holds  more  than  a  10  percent  equity 
interest; 

(4)  Trust  in  which  the  employee,  or 
spouse  or  minor  child  of  the  employee, 
has  a  legal  or  beneficial  interest; 

(5)  Investment  club  or  similar 
informal  investment  arrangement 
between  the  employee;  or  spouse  or 
minor  child  of  the  employee;  and 
others; 

(6)  Qualified  profit  sharing,  retirement 
or  similar  plan  in  which  the  employee, 
or  spouse  or  minor  child  of  the 
employee,  has  an  interest;  ot 

(7)  Other  entity  if  the  employee,  or 
spouse  or  minor  child  of  the  employee, 
individually  or  jointly  holds  more  than 
a  25  piercent  equity  interest. 

(e)  Prohibited  recommendations. 
Employees  of  the  OTS  shall  not  make 
recommendations  or  suggestions, 
directly  or  indirectly,  concerning  the 
acquisition  or  sale,  or  other  divestiture 
of  securities  of  any  OTS-regulated 
savings  association  or  savings  / 
association  holding  company. 

(f)  Prohibited  purchase  of  assets.  No 
employee  of  the  OTS,  or  spouse  or 
minor  child  of  an  OTS  employee,  shall 
purchase,  directly  or  indirectly,  an  asset 
(e.g.,  real  property,  automobiles, 
fciraitiue,  or  similar  items]  from  a 
savings  assodation  or  savings 
association  affiliate,  including  a  savings 
association  hiding  company,  unless  it 
is  sold  at  a  public  auction  or  by  other 
means  which  assure  that  the  selling 
price  is  the  asset's  fair  market  value. 

(g)  tVoivers.  An  agency  designee  may 
grant  a  written  waiver  from  any 
provision  c^this  section  based  on  a 
determination  made  with  the  advice  and 
leg»l  clearance  of  the  DAEO  or  Office  of 
the  Chief  Counsel  that  the  waiver  is  not 
inconsistent  with  part  2635  of  this  title 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  draunstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objecrtivity  with  which  agency  programs 
are  administered.  A  waiver  under  this 
paragraph  may  impose  appropriate 
conditions,  such  as  requiring  execution 
of  a  wrritten  disqualification. 

13101.110 


The  following  rules  apply  to  the 
employees  of  the  United  States  Customs 
Service  and  are  in  addition  to 
§S  3101.101-3101.104: 

(a)  Prohibitiom  on  outside 
employment.  No  employee  of  the  USCS 
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shall  work  for  c  customs  broker, 
intemstional  carrier,  bonded 
warehouse,  forei^  taede  aone.  certman, 
law  firm  aixgaged  in  the  practice  of 
customs  law  or  inportation  departmeot 
of  a  business,  aor  be  empk)j«d  in  any 
private  capacity  related  to  the 
importatioB  or  exportatioB  of 
merdMBidisa 

(b)  Bestrictions  arising  from 
employment  of  relatives.  If  the  spouse  of 
a  uses  employee,  or  other  reletive  who 
is  dependent  on  or  resides  with  a  USCS 
employee,  is  employed  in  a  position 
that  the  employee  would  be  prohibited 
from  o(x:upying  by  paragraph  (a)  of  this 
section,  the  emplo}<ee  shall  file  a  report 
of  family  member  employment  with  his 
supervtsor.  Supervisors  shall  fnrward 
such  reports  to  the  appropriate  Regional 
Counsel  for  transmittal  to  the  Chief 
Counsel.  The  employee  shall  be 
disqualified  from  perticipatioR  in  any 
matter  involving  the  relative  or  die 
relative's  «mpk)3Fer  miless  an  agency 
designee,  with  the  advice  and  legal 
clearance  of  the  DAEO  or  Office  of  the 
Chief  Counsel,  authorizes  the  employee 
to  participate  in  the  matter  using  the 
standard  in  S  2635.502(d)  of  this  title. 


Si 


I  forUrilled 


In  addition  to  the  rules  contained  in 
§§  3101.101-3101.104,  United  States 
Secret  Service  Administrative  Manual 
Section  PER-5{2)  prohibiting 
compensaled  outside  employment  in 
effect  on  February  2, 1993,  will  rera^o 
in  eSact  until  February  3, 1994.  or  until 
superseded  by  a  new  supplamastal 
regulation  puUtshed  in  this  peii, 
whichever  oocibs  first  Administrative 
Manual  Sectkn  reR-5(2)  may  lie 
obtained  from  the  Office  of  the  Chief 
Coimsel.  United  States  Secret  Service, 
1800  G  Street.  NW..  Washington,  DC 
20223. 

IFR  Doc.  93-18331  Filad  a-2-93;  8:45  ma] 


DEPARTMEMT  OF  AGRICULTURE 

Agricultural  llartotinf  SorvlM 

7  CFR  Part  1311 
[DodMil  Na.  FV-03-7«q 
RIN0581-AA90 


Pacaa  Promotion  and  Tlaaaarch  Ptan; 
Order  Directing  That  a  Rafaiandam  Be 
Conductad;  OatawilnaBuii  of 
RapfMamativa  Poriod  for  Vdar 
EllglWWy;  and  Daalgnllon  of  a 
Rafaraodum  Agent  4e  Conduct  the 
Referendum 

AOENCY:  Agricnltural  Maiketog  Service, 
USDA. 

ACnON:  Order  for  referendum. 

SUMMARY:  The  order  directs  that  a 
referendum  be  conducted  among 
eligible  pecan  growers,  gmwer^hellers, 
and  importers  to  determine  whether 
they  favor  continaMice,  termination,  or 
suspension  of  the  Pecan  Promotion  and 
Research  Plan  (Plan). 
DATES:  In  order  to  be  eligible  to  vote, 
growers,  grower-sheHers.  and  importers 
must  have  produced  or  imported  pecans 
dming  the  period  from  September  1, 
1991,  to  August  31. 1993  (representative 
period).  Re^stration  to  vole  will  be  in 
person  from  September  27  through 
October  1  at  local  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  offices,  except  that  importers 
may  register  by  mail  to  the  Research  and 
Promotion  Brandi  at  the  address  listed 
below.  Mail  registrations  must  be  ' 
received  by  the  Department  on  or  before 
October  1, 1993.  Voting  will  be 
conducted  on  October  4.  5,  and  6, 1993, 
by  mail  betlot 

FOR  FURTHER  MFORMATKM  CONTACT: 
Arthur  L.  Pease,  Research  and 
Promotion  Branch,  Fruit  and  Vctgatabla 
Division,  AMS,  USDA.  room  2535-S. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456.  Telephone  {202)  720-6930. 
SUPPLEMENTARY  WFORMATION:  This  order 
directs  that  a  referendum  be  conducted 
amoi^  pecan  growers,  grower-shellars. 
and  importers  to  detannine  if  the  Pecan 
Promotion  and  Research  Plan  (Plan)  (7 
CFR  part  1211)  should  be  continued, 
terminated,  or  suspended.  The  Plan  is 
effective  under  the  Pecan  Promotion 
and  Research  Act  of  1090  (Act)  (7  U.S.C 
6001  et  seq.).  The  reliarendum  is  to  be 
conducted  among  the  growers,  grower- 
shellers,  and  importers  of  pecans  who 
during  the  period  September  1, 1001. 
throu^  August  31, 1993  (whidi  period 
is  hereby  datwmined  to  be  the 
representative  period  lor  purposes  of 
this  referendum),  were  eagagad  in  the 
growing,  growing-shelling  or 


imfMftatian  of  |iacans  to 

whether  growan 

importers  favor  continuance. 

termination  or  suspendon  of  the  Plan. 

The  Act  pravidM  that  the  Secratary 
shall  conduct  a  raiBaDdam  not  \a\m 
than  24  months  aftar  the  efiactive  dale 
of  the  Plan  to  drtiiiiiiliia  tf  pecan 
Krowers,  groMrar^faallars,  and  iaiporlera 
favor  the  continuation,  terndnalian.  or 
suspension  of  the  Plan.  The  Piaa 
became  effiactive  May  1. 1902.  The 
Pecan  Marketing  Board,  which 
administers  the  Plan,  requested  that  the 
referendum  be  conducted  prior  to  the 
1993  p>ecan  harvest  season. 

The  Act  requires  the  Seoetary  to 
suspend  or  terminate  the  Plan  if  its 
continuance  is  not  favored  by  a  me)ority 
of  those  growers,  grower-shellers,  and 
importers  voting  in  the  referendum. 

In  accordance  with  the  Paperworii 
Reductim  Act  of  1980  (44  U.S.C 
chapter  35).  the  ballot  materials  that 
will  be  used  in  the  rafaiendum  herein 
ordered  have  been  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  lOMB)  and  have  bean 
assigned  OMB  No.  0581-0093.  It  is 
estimated  that  there  are  approidmatrfy 
21 ,000  growers  and  yovror  shellers  and 
approximately  25  imporlers  of  pecans 
who  will  be  eligible  to  vote  in  mis 
referendum.  It  will  take  an  average  of  1 
minute  for  eat^  gitiwer,  grower-seller, 
or  importer  to  complete  the  registratian 
form  and  5  minutes  to  complete  the 
referendum  ballot. 

Arthur  L.  Pease,  Research  and 
Pmmotion  Brendi,  Fruit  and  Vegetable 
Division,  Agricnhoral  Marketing 
Service,  USDA,  is  hereby  designated  the 
referendum  agent  of  the  Secretary  of 
Agriculture  to  conduct  this  referendum. 
The  procedure  applicable  to  the 
refereiKium  shall  he  the  "Procedure  for 
the  Conduct  of  Relerenda  in  Connection 
with  the  Pecan  Promotion  and  Research 
Plan"  (7  era  pert  1211.300).  Pecan 
growers  and  grower^hellers  must 
register  in  person  at  local  ASCS  offices. 
Importers  may  either  register  at  the  local 
ASCS  offices  or  by  mail  to  the 
Departinent.  Mail  registrations  must  be 
received  by  the  Depertment  on  or  before 
October  1, 1993.  Registration  to  vote 
Mrill  be  conducted  at  the  ASCS  ofFioes 
frran  Septend>er  27  through  October  1, 
1993.  Voters  ragiataring  at  the  ASCS 
offices  will  be  given  a  ballot  which  %riU 
be  returned  to  the  Hasoarch  and 
Promotion  Branch  in  Washington.  DC 
Importers  registering  by  mail  will  be 
sent,  via  ovemigbt  dehvery,  a  ballot  to    " 
complete  and  return  by  mail.  The  voting 
period  is  October  4  through  October  6. 
1993.  Ballots  roust  be  postmvked  no 
later  than  October  6. 1993.  to  be 
counted.  Importers  wiU  be  notified  of 
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the  referendum  well  in  advance  of  the 
ragittration  and  voting  periods. 

List  ofSubiacIs  in  7  CFR  Part  1211 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing 
agreements.  Pecans,  Promotion, 
Importing  and  recordkeeping 
requirements. 

Aalharity:  7  U.S.C  6001  el  seq, 
Dated:  July  28, 1993.  | 


Auistant  Secntaty,  Marktiing  and  Inspection 

Ssrvicw. ' 

[FR  Doc  93-18463  Filed  8-2-93;  8:45  am] 


AnNMH  Mtd  Plwil  nMnh  Inspection 
Servtot 

9CFRPwt92 
{Deckat  Na  90-162-1] 
nN067»-AA57 

Quarantine  FacWtiM  for  BIrdi 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUmURr:  We  are  proposing  to  revise  the 
bird  importation  regulations  to  allow 
imported  birds  to  be  quarantined  upon 
arrival  in  the  United  States  at  any 

f>rivately  owned  bird  qiiarantine  facility 
ocated  near  an  international  airport  or 
land-border  port  served  by  U.S. 
Customs,  provided  the  facility  meets  the 
standards  of  the  Animal  and  Plant 
Health  Inspection  Service.  The  current 
importation  system,  which  allows  bird 
importations  through  a  limited  number 
of  "approved  quarantine  facilities,"  no 
longer  appean  necessary. 

We  are  also  proposing  standards  for 
incubator/hatdier  areas  and  bird 
holding  areas  in  quarantine  facilities  for 
hatching  eggs  of  ratites.  These  standards 
would  protect  U.S.  birds  and  poultry 
from  disease  Mnthout  requiring 
importers  of  hatching  eggs  of  ratites  to 
comply  with  the  more  stringent 
standards  appropriate  for  imported 
birds. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  4, 1993.  | 

AOOREtSES:  Please  send  an  ofl^al  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
•PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
162-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 


Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 
PON  nJNTMER  MTORMA-nON  CONTACT:  Dr. 
Keith  A.  Hand,  Senior  Staff 
Veterinarian,  National  Center  for 
Import-Export,  VS,  APHIS.  USDA,  room 
768,  Federal  B\iilding,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
5097. 

•UPPUMENTARV  MTONMATKW: 

Background 

The  regulations  in  9  CFR  92.100 
through  92.107.  "Subpart  A— Birds" 
(referred  to  below  as  tne  regulations), 
regulate  the  importation  of  birds  to 
prevent  the  introduction  of 
communicable  diseases  of  poultry  and 
other  domestic  livestock  into  the  United 
States.  As  a  condition  of  importation,  all 
imported  birds  must  be  quarantined  for 
a  minimum  of  30  days  upon  their  arrival 
in  the  United  States.  The  birds  must  be 
quarantined  in  either  a  U.S.  Department 
of  Agriculture  (USDA)  quarantine 
facility  or  in  a  privately  owned  fecility 
approved  by  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

To  qualify  for  designation  as  an 
"approved  quarantine  facility,"  and  to 
retain  that  designation,  a  privately 
owned  facility  and  its  maintenance  and 
operation  must  meet  the  minimum 
requirements  of  $  92.106(c)(1)  through 
(c)(4)  of  the  regulations.  Those 
minimum  requirements  concern:  (1)  The 
supervision  of  the  facility;  (2)  physical 
plant  requirements:  (3)  operational 
procedures;  and  (4)  additional 
requirements  as  to  location,  security, 
physical  plant  and  facilities,  sanitation, 
and  other  items  that  may  be  imposed  by 
the  Administrator.  The  approval  of  any 
fecility  is  contingent  upon  the 
Administrator's  determination  that 
adequate  APHIS  personnel  are  available 
to  provide  the  services  required  by  the 
facility  if  approved.  A  facility 
designated  as  an  "approved  quarantine 
fecility"  retains  that  approval 
indefinitely;  §  92.106(c)(6)  provides  for 
the  refusal  or  withdrawal  of  approval. 
When  more  quarantine  facility  operatore 
seek  "approval"  than  APHIS  personnel 
can  accommodate,  selection  is  based  on 
a  lottery  system,  set  out  in 
S  92.106(c)(5). 

We  are  proposing  to  eliminate  the 
current  system  of  "allocating"  and 
"approving"  private  quarantine 
fadlities  for  the  importation  of  birds. 
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including  the  lottery  system  for  adding 
such  new  facilities.  Until  now,  this 
system  has  been  necessary  to  ensure 
that  APHIS  personnel,  whose  services  at 
bird  quarantine  fecilities  were  in  greater 
demand  than  we  could  deliver,  were 
allocated  according  to  a  system  that  was 
both  practical  and  fair.  As  a  result  of  the 
Wild  Bird  Conser\'ation  Act  of  1992 
(Pub.  L.  102-440;  the  Act),  however,  the 
conditions  under  which  this  system  was 
designed  to  operate  will  no  longer  exist 
after  October  22, 1993. 

Effective  October  23, 1993,  in  the 
interest  of  restoring  bird  populations  to 
sustainable  levels  in  their  countries  of 
origin,  the  Act  sharply  reduces  the 
number  of  birds  eligible  for  importation 
into  the  United  States.  The  reduced 
supply  of  importable  birds  will  cause  an 
immediate  and  sharp  drop  in  the 
number  of  bird  import  permit 
applications  received  by  APHIS. 
Consequently,  APHIS  expects  to  have 
adequate  personnel  available  to  provide 
bird  importation-related  services  upon 
request. 

With  the  deliberate  rationing  of 
APHIS'S  limited  resources  no  longer 
necessary,  we  have  no  reason  to  limit 
the  number  of  quarantine  facilities 
available  for  bird  importations.  We  are 
therefore  proposing  to  allow  imported 
birds  to  be  quarantined  upon  arrival  in 
the  United  States  at  any  privately 
owned  bird  quarantine  facility  located 
near  an  international  airport  or  land- 
border  port  served  by  U.S.  Customs, 
provided  the  facility  meets  the 
standards  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  as 
provided  in  the  proposed  regulations. 
The  proposed  regulations  should  enable 
all  qualified  pereons  interested  in 
operating  bird  quarantine  facilities  to  do 
so,  and  would  allow  importere  access  to 
privately  owned  quarantine  facilities 
nationwide. 

Further,  the  proposed  regulations 
would  specify  standards,  and  handling 
procedures,  for  incubator/hatcher  areas 
and  chick  holding  areas  in  privately 
owned  quarantine  fadlities  for  hatching 
eg^  of  ratites. 

The  proposed  regulations  would 
supersede  all  APHIS  memoranda  and 
policy  statements  concerning  the 
importation  of  birds  into  the  United 
States,  through  privately  owned 
quarantine  facilities. 

A  discussion  of  the  proposed  changes 
follows. 

Bird  Import  Permit  Issuance 

As  stated  above,  the  primary  piupose 
of  this  proposal  is  to  relieve 
unnecessary  restrictions  on  bird 
importere  by  removing  the  requirement 
that  birds  be  im[)orted  through 
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"«|^)R)ved"  quarantioe  fiKnlkics. 
Current  standards  far  ouarantine 
facilities  and  tfaa  handmig  of  fairds  ig 
Quarantine,  contained  ia  $§  92.106  (cKD 
through  (cK^).  wouM  notchanga 
substantively. 

We  propose  to  dtsnuBtle  the  cuirent 
system  by  removing  from  §S  92.106  (a), 
(b),  and  (c)  all  provisions  for.  and 
references  to,  "approved"  quarantine 
£«:ilities.  Section  92.106(cM5),  which 
sets  foith  the  supplementary  procedures 
for  selecting  appiicuits  for 
consideratioQ  for  approval  of  bird 
quarantine  fadlitiea,  including 
provisions  for  the  lottery,  would  be 
removed. 

Under  the  proposed  regulations,  if  the 
quarantine  facility  named  on  the  import 
permit  application  is  found  to  comply 
with  the  standards  for  quarantine 
facilities  and  the  handling  procedures 
set  forth  in  proposed  §§92.106lc)(l) 
through  {cK4);  if  the  Administrator 
determines  that  adequate  APHIS 
personnel  are  available  to  provide  the 
services  required  by  the  facility;  and  if 
the  importer  (permit  applicant)  satisfies 
the  import  permit  requirements  in 
proposed  §  92.103.  APHIS  will,  upon 
receipt  of  a  $10,000  deposit  and  the 
Cooperative  and  Trust  Fund  Agreement 
completed  by  the  importer,  issue  the 
import  permit.  If  more  qualiBed 
importers  (permit  appHcants)  apply  to 
import  birds  through  a  specified  port  of 
entr\-  than  APHIS  personnel  can 
accommodaie  during  the  period 
requested,  and  all  other  conditions  are 
met,  APHIS  will  issue  the  pwrmit  on  a 
first-come,  first-served  basis,  based  on 
time  of  receipt  of  the  $10,000  deposit. 

Currently,  the  regulations  provide  that 
APHIS  will  enter  into  a  Cooperative  and 
Trust  Fund  Agreement  with  the  operator 
of  the  "approved"  quarantine  fecility 
(upon  receipt  of  a  deposit 
approximately  equal  to  the  costs  APHIS 
incurs  during  two  quarantine  periods). 
This  arrangement,  appropriate  when 
APHIS  regularly  provides  services  to 
"approved"  facilities  only,  would  serve 
no  purpose  under  the  proposed 
regulations.  Therefore,  we  propose  to 
delete  references  to  approved 
quarantine  facilities,  allowing  importers 
to  quarantine  birds  in  any  facility  that 
meets  the  standwds  for  quarantine 
facilities.  In  other  words,  we  would 
provide  services  at  the  convenience  of 
the  importer,  not  the  facility  operator. 
Our  sole  contractual  agreement  would 
be  with  the  importer.  Responsibility  for 
compliance  with  the  quarantine 
standards,  bird  handling  procedures, 
and  other  provisions  of  proposed 
§§  92.106(c)(5j,  92.106(d).  and  92.106(e) 
would  shift  from  the  facility  operator  to 
the  importer.  Accordingly,  we  would 


■xtar  into  the  CooperaftivB  and  Trust 
Fund  Agreement  oiractly  eritli  the 
importer.  Proposed  $92.106<c)(5)(i) 
would  require  that  the  Cooperative  and 
Trust  Fund  Agreement,  signed  tiy  the 
importer,  be  acoompenied  by  a  deposit 
(money  order  or  cashier's  check)  in  the 
acnoont  of  $10,000,  an  aowunt  equal  to 
the  approximate  cost  of  services  to  be 
provided  by  APHIS  during  the 
quarantine  period,  factoring  in  the 
possibility  of  an  extended  quarantine  or 
other  contingency.  For  some  time. 
APHIS  has  required  a  depont  of 
$10,000,  to  cover  the  cost  of  services 
provided  during  two  30-day  bird 
quarantine  periods  ($5,000  each).  Tliis 
amount  allows  no  margin  for  costs 
incurred  wben,  for  example,  a  schedule 
change  unexpectedly  occurs  or  the 
quarantine  period  is  extended.  The  cost 
of  services  provided  during  a  ratite 
hatching  egg  quarantine  is 
approximately  $7,500;  a  $10,000  deposit 
would  cover  the  cost  of  services 
provided  during  one  72 -day  quarantine, 
plus  costs  incurred  when,  for  example, 
the  quarantine  period  is  extended.  The 
proposed  deposit  amount  would  enable 
APHIS  to  o^set  the  effect  of  increased 
operating  expenses,  factoring  in  the 
possibility  of  an  extended  quarantine, 
while  maintaining  the  amount  of  the 
required  deposit  at  $10,000. 

All  responsibilities  currently  assumed 
by  the  "operator  of  the  facility,"  would 
devolve  to  the  importer.  Proposed 
§§  92.103(a)  and  106(c).  in  particular, 
reflect  this  change.  With  the  removal  of 
all  references  to  the  "operator  of  the 
facility,"  the  definition  of  "operator" 
would  be  unnecessary,  and  therefore 
removed  fron>  §92.100. 

Porta  of  Entry 

Section  g2.10S(a)  currently  lists  the 
15  Customs  ports  of  entry  through 
which  commercial  birds,  zoological 
birds,  and  research  birds,  including 
ratite  hatching  eggs,  but  excluding  other 
ratites,  may  enter  the  United  States  to 
undergo  mandatory  inspection  by  an 
APHIS  veterinary  inspector.  Proposed 
§  92.105(a)  would  allow  these  birds  to 
be  imported  into  the  United  States 
through  any  Customs  port  of  entry  that 
is  an  intematixmal  airport  (as  are  the  IS 
currently  allowed  ports)  or,  for 
convenience,  a  land-border  port  within 
20  miles  of  an  international  airport 
serviced  by  Customs.  (APHIS  personnel 
would  not  be  available  to  provide 
required  services  at  other  ports  of  entry.) 
In  conjunction  with  the  proposed 
elimination  of  quarantine  facility 
"approvals."  this  easing  of  restrictions 
would  allow  privately  owned 
quwantine  facilities  for  birds  to  be 
located  in  every  State. 


Because  of  the  miatnal  diseeseiiak 
associated  with  hatching  eggs  of  ratites. 
proposed  §  92.105(a)  would  allow  these 
hatching  eggs  to  be  shipped,  in  bond, 
from  the  initial  Customs  port  of  entnrto 
the  Customs  port  of  entry  at  which  tmry 
will  be  quarantined,  for  inspection  at 
that  port. 

Special  Provisions  far  Faritilies  for 
Ratite  Hatching  Eggs 

We  ore  proposing  to  est^irii 
standards  for  quarantine  fociiities  for 

hatching  ems  of  ratites. 

We  would  continue  to  require  that 
each  quarantine  fadhty  be  kxatsd  at 
least  one-half  mile  from  any  other 
concentration  of  turds,  as  provided  in 
§  92.106(c)(2)(iKB),  because  of  the 
disease  risk  separate  lots  of  birds 
(including  ratite  chicks)  pose  to  one 
another.  To  remove  amlnguity  on  this 
point,  we  would  remove  the  current 
reference  to  "multiple  units  for 
handling  aefnrate  lots  of  birds,"  and 
would  specify  in  proposed 
§92.106(cK2)iii)  that  each  quarantine 
facility  would  comist  of  a  single,  self- 
contained  building.  That  is,  no  facility 
could  consist  of  muhiple  units  or 
buildings.  However,  we  would  allow 
hatching  eggs  from  one  lot  to  be  placed 
in  the  cleaned  and  disinfected 
incubator/hatching  area  of  a  fecility 
before  the  hatched  chicks  from  the 
previous  lot  have  been  released  from  the 
bird  holding  area  of  the  same  unit, 
provided  the  quarantine  facility 
complies  with  the  proposed  standards, 
discussed  below.  Cross-contamination 
between  birds  and  hatching  eggs  is 
imlikely,  and  the  proposed  standards 
would  ensure  the  biosecurity  of  the 
separate  areas  on  both  sides  of  the  wall 
or  wall  with  locked  door  that  would  be 
required  to  separate  them.  Section 
92.10f>(bK2)  provides  that  each  lot  of 
hatching  eggs  of  ratites  be  incubated  for 
approximately  42  days,  after  which  the 
hatched  chicks  must  be  held  for 
approximately  30  days.  The  time 
required  for  cleening  and  disinfecting 
the  incubator/hatchuig  area  after  the 
hatched  diicks'  move  into  the  bird 
holding  area,  plus  the  shorter 
quarantine  period  for  chicks,  should 
ensure  that  all  birds  from  one  lot  would 
be  released  frtmi  quarantine  before  the 
hatch  of  any  chicks  from  the  lot  in  the 
incubator/batcher  area.  Live  birds 
(hatched  chicks)  from  different  lots 
should  at  no  time  coexist  in  the  same 
building.  However,  if  a  quarantine  of 
hatched  chicks  is  for  any  reason 
extended  to  the  point  that  chicks  from 
the  second  simultaneously  quarantined 
lot  have  begun  to  hatch,  all  live  birds  in 
the  building  would  assume  the 
regulatory  status  of  a  single  kit  and,  in 
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•ccordanca  with  §  g2.106(c)(3Mii)(A).  be 
raleesed  from  quarantine  on  an  all-in, 
all-out  basis. 

Specifically,  proposed 
§92.106(c)(2)(U)(L)  would  prevent 
hatched  chicks  from  one  imported  lot 
from  contaminating,  or  being 
contaminated  by.  hatching  eggs  from  a 
second  imported  lot.  by  requiring  that 
each  quarantine  bdlity  in  which  ratite 
hatching  ems  frt>m  one  lot  are  to  be 
quarantinM^before  the  ratite  chicks 
hatched  from  the  previoxis  lot  have  been 
released  from  qiiarantine  have  the 
following: 

•  A  solid  wall  or  wall  with  a  lockable 
door  to  serve  as  an  airtight  seal 
separating  the  incubator/hatcher  area 
from  the  chick  holding  area.  The  solid 
wall  or  wall-and-door  must  be 
impervious  to  water  and  able  to 
withstand  continued  cleaning  and 
disinfection. 

•  A  necropsy  or  sample  collection 
area  in  both  the  incubator/hatcher  area 
and  the  chick  holding  area. 

•  Separate  entrance,  shower,  toilet, 
and  dressing  room  facilities  for  the 
exclusive  use  of  personnel  working  with 
each  separate  lot.  In  accordance  with 
proposed  §92. 106(c)(2)(i)(B).  personnel 
could  work  as  handlers  with  only  one 
lot  of  ratite  hatching  eggs  (including 
hatched  chicks),  for  the  duration  of  the 
quarantine  of  that  lot. 

Further,  proposed  S92.106(c)(2)(ii)(Ml 
would  provide  for  an  optional  sun  room 
attached  to  the  chick  holding  area  in  a 
quarantine  facility  for  hatching  eggs  of 
retites.  At  the  request  of  importers  who 
are  convinced  that  a  sun  room  would 
enhance  the  health,  and  improve  the  life 
expectancy,  of  hatched  chicks,  we  have 
established  the  following  requirements 
for  any  such  siui  room:  A  roof,  such  as 
double-mesh  screening  or  glass,  would 
be  required  to  prevent  free-flying  birds 
from  entering  the  chicks'  enclosure  or 
otherwise  coming  into  contact  with  the 
chicks.  The  sun  room  would  be  required 
to  have  a  wall  with  a  lockable  door 
coiuiecting  it  to  the  chick  holding  area. 
As  elsewhere  in  the  quarantine  areas, 
this  wall,  and  any  other  walls  used  to 
enclose  the  sun  room,  as  well  as  the 
flooring,  would  be  required  to  be 
impervious  to  water  and  able  to 
withstand  continued  cleaning  and 
disinfection.  However,  the  sun  room 
would  not  be  required  to  be  separated 
from  the  outside  by  walls,  if  it  were 
enclosed  by  double-mesh  screening,  or 
its  equivalent,  in  a  concrete  or  concrete- 
block  cvah,  at  least  12  inches  high,  that 
forms  the  base  for  the  screening  and  is 
impermeable  to  water  and  able  to 
prevent  the  escape  of  water,  manure, 
and  debris  to  the  siurounding  area.  A  6- 
fbot  high,  chain-link  perimeter  fence  or 


its  equivalent  must  be  located  at  least  10 
fiset  from  all  portions  of  any  screened 
sun  room,  and,  to  ensure  that  no  ticks 
are  within  range  of  the  sun  room,  the 
area  between  the  sun  room  and  the 
fence  must  be  vegetation-free. 
Additionally,  to  prevent  entry  by 
trespassere,  the  perimeter  fence  must  be 
topped  with  ban)ed  wire  or  equipped 
with  an  equivalent  security  system.  Also 
for  secttfity.  personnel  from  Uie  chick 
holding  area  would  be  required  to  be  in 
attendance  at  all  times  chicks  are  in  the 
siui  room,  whether  it  is  walled  or 
screened. 

Proposed  S  92.106(c)(3)(i)(A)(J)  would 
require  personnel  to  shower  when 
entering  and  leaving  the  ratite  hatching 
egg  unit.  Personnel  would  not  have  to 
shower  before  moving  between  the 
incubator/hatcher  area  and  the  chick 
holding  area  within  one  unit,  if  the  eggs 
and  chicks  belonged  to  the  same  lot. 

Finally,  proposed 
§92.106(c)(3)(ii)(A)(I)  would  allow 
ratite  hatching  eggs  comprising  a  single 
lot  to  be  placed  in  the  quarantine 
facility  in  stages  for  15  days,  beginning 
on  the  date  the  first  shipment  reaches 
the  facility  and  ending  with  receipt  of 
the  last  shipment  15  days  later. 
hicremental  shipments  would  afford 
importers  the  flexibility  necessary  to 
collect  and  transport  eggs  comprising 
one  lot  within  a  15-day  {>eriod 
experience  has  shown  to  be  realistic. 

The  proposed  regulations  would 
incorporate  a  number  of  miscellaneous 
editorial  changes  occasioned  by  the 
substantive  changes  discussed  above. 
An  unrelated  editorial  change  would 
clarify  references  to  the  Administrator 
in  §  92.106(a),  by  removing  the  term 
"Veterinary  Services,"  after  the  word 
"Administrator." 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  signiBcant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


While  the  proposed  regulations  would 
promote  competition  in  the  bird 
importation  industry  in  the  United 
States,  the  Wild  Bird  Conservation  Act 
of  1992  provides  for  the  immediate 
prohibition  of  importations  into  the 
United  States  of  certain  exotic  bird. 
Specifically,  from  October  23, 1992 
through  October  22. 1993,  an 
importation  ouota,  set  at  Fiscal  Year 
1991  import  levels,  applies  to  all  species 
of  exotic  birds  listed  in  the  Appendices 
to  the  Convention  on  hitemational 
Trade  in  Endangered  Species  of  Wild 
Flora  and  Faima  (CITES).  After  October 
22. 1993,  the  importation  of  all  wild- 
caught  exotic  birds  (species  listed  in  the 
Appendices  to  CITES)  will  be 
prohibited. 

Cockatiels  and  budgerigars  are  among 
the  few  exotic  birds  that  are  not  listed 
in  the  Appendices  to  CITES  and  are 
imported  into  the  United  States. 
Because  these  birds  breed  well  in 
captivity,  and  are  therefore  readily 
available  in  the  United  States,  they  are 
imported  in  very  low  volumes. 

Hatching  eggs  of  ostriches  and  other 
ratites  are  unaffected  by  the  Wild  Bird 
Conservation  Act  of  1992.  Therefore, 

f»otential  importers  of  these  eggs  are 
ikely  to  benefit  from  easier  access  to 
privately  operated  quarantine  facilities. 
Our  records  indicate  that  entities 
involved  in  the  hatching  egg  industry 
concentrate  on  ostrich  eggs;  we 
therefore  expect  the  proposed  rule  to 
aff^ect  primarily  the  ostrich  egg  industry. 
Because  ratites  other  than  hatching  eggs 
are  not  allowed  to  be  quarantined  in 
privately  operated  facilities,  importers 
of  ratites  other  than  hatdiing  eggs 
would  not  be  affected  by  the  proposed 
rule. 

Of  the  approximately  45  USDA- 
approved  bird  quarantine  facilities  now 
operating,  fewer  than  20  are  equipped 
with  hatcheries  able  to  facilitate  the 
importation  and  incubation  of  ratite 
hatching  eggs.  The  proposed  rule  could 
double,  or  possibly  triple,  this  number. 
However,  because  the  number  of  eggs 
available  for  import  is  limited,  not  least 
by  the  export  restrictions  of  other 
countries,  a  significant  increase  in  the 
total  numbefof  ostrich  egg  importations 
appears  unlikely.  Further  limiting  the 
domestic  effects  of  increased 
importations  is  the  poor  success  rate  of 
imported  hatching  eggs.  Of  ratite 
hatching  eggs  imported  into  the  United 
States  since  1991,  no  more  than  14.2 
percent  have  been  released  as  live 
chicks. 

Domestic  ratite  production  has  grown 
rapidly  in  recent  years.  Between  2.000 
and  3,000  ostrich  farmers  own  between 
2  and  200  adult  ostriches  each.  The 
average  flock  size  is  four  adult  ostriches; 
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fewer  than  12  fiarms  are  estimated  to 
own  large  flocks  with  50  to  200 
ostridhes  each.  All  ostrich  producers 
would  be  considered  small  entities. 

In  the  short  run,  domestic  ostrich 
producers  could  experience  a  minor 
adverse  economic  impact  if  more  ostrich 
hatching  eggs  are  imported  and 
domestic  prices  decline  as  a  result.  This 
will  depend  on  whether  demand 
'-^   continues  to  increase  faster  than  supply, 
and  on  the  corresponding  effect  on 
prices.  In  the  long  run,  the  domestic 
ratite  industry  is  expected  to  benefit 
from  increased  imports.  An  expanded 
domestic  supply  will  cause  U.S.  prices 
for  ratites  and  ratite  products  to  drop, 
allowing  more  people  access  to  the 
industry.  It  is  anticipated  that  reduced 
prices  will  lead  to  larger  domestic 
populations  of  ostriches,  a  change  that 
would  benefit  consumers  and  at  the 
same  time  enhance  the  economic 
viability  of  commercial  ratite  breeding, 
slaughter,  fsather,  and  leather  markets. 

While  easing  access  to  quarantine 
facilities  could,  in  the  short  term, 
increase  the  number  of  ostrich  egg 
importations,  the  effiact  on  the  U.S. 
supply  of  ostriches  is  not  expected  to  be 
significant,  based  on  the  current  success 
rate  for  hatching  imported  ratite  eggs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reducticm  Act 

In  acturdance  with  the  Paperwork 
Reduction  Act  of  1980 144  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  0£fic:er  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  USDA,  room  804,  Federal 
Puilding,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 


404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92-IMPORTATlON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

192.100    [Amwided] 

2.  In  §  92.100,  the  definition  of 
"Operator"  would  be  removed. 

§92.103    [Amm>dedl 

3.  Section  92.103  would  be  amended 
as  follows: 

a.  In  the  heading,  the  footnote  would 
be  removed. 

b.  In  paragraph  (a)(1),  in  the  middle 
of  the  first  sentence,  the  phrase  "from 
any  part  of  the  world"  would  be 
removed  and  the  phrase  "into  the 
United  States"  would  be  added  in  its 
place. 

c.  In  paragraph  (a)(1),  the  second  and 
third  sentences  would  be  revised,  to 
read  as  set  forth  below. 

d.  In  paragraph  (a)(1),  the  fourth  and 
fifth  sentences  would  be  designated  as 
new  paragraph  (a)(l)(xiii).  and  new 
paragraphs  (a)(l)(i)  through  (xii)  would 
be  added,  to  read  as  set  forth  below. 

e.  Paragraph  (a)(2)(i)  would  be 
amended  by  removing  the  word  "also" 
from  the  introductory  clause;  by  adding 
the  phrase  "the  lack  of  APHIS 
personnel;"  immediately  after  the  fourth 
semicolon;  by  removing  the  final  period 
and  adding  a  comma  and  the  term  "such 
as  if:"  in  its  place;  and  by  adding  new 
paragraphs  (a)(2)(i){A).  (B),  (C),  and 
(s)(3),  to  read  as  set  forth  below. 

S92.103    Application  permits  for  birds;  and 
ressrvation  fsss  for  specs  st  quarsntine 
fscllitiss  maintained  by  APHIS. 

(a)  •  •  • 

(1)  •  •  •  The  importer  (permit 
applicant)  shall  submit  a  completed  VS 
form  17-128  for  ratites  or  hatching  eggs 
of  ratites;  or,  for  other  birds,  a 
completed  VS  form  17-129;  or  shall 
submit  a  document  that  states  that  it  is 


an  application  for  a  permit  to  import 
ratites.  hatching  eggs  of  ratites,  or  birds 
other  than  ratites  or  hatching  eggs  of 
ratites.  The  application  ?  must  include 
the  following  information: 

(i)  The  name,  address,  and  telephone 
number  of  the  importer; 

(ii)  The  status  of  the  importer,  such  as 
individual,  partnership,  or  corporation 
(if  incorporated,  include  State  where 
incorporated  and  date  of  incorporation); 

(iii)  Name  and  address  of  the 
quarantine  facility; 

(iv)  Date  of  intended  quarantine; 

(v)  The  purpKise  of  the  importation; 

(vi)  The  country  of  origin: 

(vii)  The  name  and  address  of  the 
exporter; 

(viii)  The  port  of  embarkation  in  the 
foreign  country; 

(ixj  The  mode  of  transportation,  route 
of  travel,  and  port  of  entry  in  the  United 
States; 

(x)  The  name  and  location  of  the 
quarantine  facility  in  the  United  States 
to  which  delivery  will  be  made  from  the 
port  of  entry,  in  accordance  with 
§  92.106(c)(5);  and 

(xi)  A  drawing  of  the  floor  plan  for  the 
facility  showing  the  location  of  the  bird 
holding  area;  equipment  storage  areas; 
office  areas;  clothes  storage  and  change 
areas;  feed  storage  areas;  necropsy  areas 
(showing  entry  and  refrigeration); 
washing  areas  for  equipment;  shower 
areas;  ventilation  arrangements;  and 
entries  and  exits;  and,  for  a  facility  for 
hatching  eggs  of  ratites  in  which  the 
hatching  eggs  of  one  lot  may  be 
quarantined  at  the  same  time  as  the 
hatched  chicks  from  the  previously 
quarantined  lot,  the  incubation/hatcher 
and  bird  (chick)  holding  areas; 

(xii)  Date  and  certification,  by 
signature  of  the  importer  (permit 
applicant),  after  the  following  language: 

"I  certify  that  the  information  provided 
herein  is  true  and  correct  to  the  best  of  my 
Imowledge  and  belief,  and  agree  to  comply 
with  the  applicable  regulations  in  title  9, 
Code  of  Federal  Regulations.  §§  92.100 
through  92.107." 

(2)  •   •   • 
(!)••' 

(A)  Any  requirement  of  this  subftart  is 
not  complied  with;  or 

(B)  The  importer  (permit  applicant)  or 
any  person  responsibly  connected  with 
the  importation  has  been  convicted  of 


^  VS  import  pennit  applicatioa  fonni  an 
available  from  local  oflicw  of  Veterinary  ServicM, 
which  are  listed  in  telephone  directories,  or  from 
the  Administralor,  c/o  National  Canlar  for  Import- 
Export.  VS.  APHIS.  USDA,  Federal  Building  6505 
Belcrest  Road.  HyalUville.  MD  20782.  For  other 
permit  requirements  for  birds,  the  regulations 
issued  by  (he  U.S.  Department  of  the  Interior  (title 
50,  Code  of  Federal  Regulations,  parts  14  and  17) 
should  be  consulted. 
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any  crinw  ladariBy  Invraguding  the 
importatiaa  or  ^nmntiiw  of  any  aiiiin«l 
or  bird;  or 

(C)  TVi  iaipartflr  (pannit  appticant)  or 
any  person  respooaiUy  connected  with 
tbe  impoitatiaB  has  bean  ooRvktad  ot 
any  crime  involvioK  fraud,  bribery, 
eKtortion.  or  any  oraer  crime  indioating 
he  OK  she  lacks  the  lateffity  needed  for 
the  oondvct  of  operations  affscting  the 
inportation  of  oominercial  birds, 
research  birds,  ot  sodogical  birds. 

(3)  If  APHIS  recrives  more  than  one 
application  br  a  permit  to  import  birds 
through  a  spadfiad  pdit  of  entry  at 
approximately  the  same  time,  such  that 
APHIS  psffsonnal  could  provide  services 
to  only  one  imp<»ter  (permit  applicBnt) 
who  lequasts  theai.  APHIS  will  issue 
the  pernik  to  the  first  importer  who 
meets  the  reqiiirements  of  this  subpart 
to  deposit,  with  the  Administrator,  the 
compiated  cooperative  and  trust  fund 
agreaaaant,  aooooipanied  by  the  required 
deposit  j 

4.  in  §  92.105.  pvagraph  (a)  would  be 
revised  to  read  as  fbllo%rs: 


f98.MS    lns»acHow  at  tie  port  otsKfy. 
(a)  All  commercial  birds,  zoological 
birds,  and  laaearch  birds,  including 
hatching  aggs  of  ratitas,  but  excludLig 
other  ratitas.  impotted  into  the  United 
States,  must  be  inspected  by  the  port 
veterinarian  at  the  Customs  port  of 
entry,  which  saay  be  any  international 
airport,  or  any  land-border  port  within 
20  miles  of  an  international  airport. 
s«vicad  by  Customs.  However,  hatching 
eggs  of  ratitas  msy  be  shipped,  in  bond, 
from  the  port  of  first  arrival  to  the 
Customs  port  of  entry  at  which  they  will 
be  quarantined,  for  inspection  at  that 
port 


UMI 


|«2.14» 

5.  Section  92.106  would  be  nnended 
as  follows: 

a.  Paragraph  (a),  in  the  first  sentence, 
the  phrase  "firom  any  part  of  the  world" 
would  be  removed  and  the  phrase  "into 
the  United  States"  would  be  added  in 
its  place;  the  phrase  "at  one  of  the  ports 
of  entry  specified  in  §92.10S{a)."  would 
be  lenwved  and  the  phrase  "at  a 
Customs  port  of  entry,  as  provided  in 
§  92.105(a),"  would  be  added  in  its 
place;  and  at  the  end  of  the  first 
sentence,  the  phrase  "which  have  been 
approved  by  the  Achniniatrator  as 
provided  in  parasraph  (c)  of  this 
section."  would  be  removed  and  the 
phrase  "that  meet  the  requirements  of 
paragraph  (c)  of  this  sacttoo."  would  be 
added  in  its  place. 


b.  Paragraph  (a),  in  the  first  and  third 
sentences,  the  terra  *^eteriDaiy 
Services."  would  be  removed. 

c.  Paragraph  (a),  in  the  sixth  sentence, 
the  tenn  "an  approved  quarantine 
facility"  would  be  removed  and  the 
term  "a  privately  owned  quarantine 
facility"  wouM  be  added  in  its  place, 
aixl  ths  words  "operator  of  the  lacility" 
would  be  removed  and  the  word 
"importer"  would  be  added  in  its  place. 

d.  Paragraph  (a),  in  the  seventh 
sentence,  the  term  "the  operator  of  the 
facility  and"  would  be  removed. 

e.  Paragraph  (b)(2),  the  second 
sentence  would  be  amended  by 
removing  tiie  words  "approved  by  the 
Administrator  in  accordance  with"  and 
adding  the  words  "that  meets  the 
reouiremsnts  of'  in  their  place. 

I.  Paragraph  (b)(4),  the  nrst  sentence 
would  be  amended  by  adding  the  word 
"of  alter  the  word  "free". 

g.  Par^^raph  (c).  the  heading  and 
introductory  text  would  be  revised  to 
read  as  set  forth  below. 

h.  Paragraph  (cHl)  would  be  amended 
by  removing  the  words  "one  of  the  ports 
listed  in  §  92.105(8)"  and  adding  the 
words  "the  Customs  port  of  entry"  in 
their  place. 

i.  Paragraph  (c)(2)(i),  the  introductory 
text  would  be  amended  by  removing  the 
word  "The"  and  adding  the  words 
"Each  privately  owned  bird"  in  its 
place. 

).  Paragraph  (c)(2Mi)(A)  would  be 
amended  by  adding  the  %vord 
"metropolitan"  after  the  word 
"immediate". 

k.  Paragraph  (c)(2Ki)(B).  the  first 
sentence  would  be  amended  by 
removing  the  word  "approved"  and 
adding  the  word  "bird"  in  its  place;  the 
second  sentence  would  be  amended  by 
adding  the  term  "the  efTiciency  of  the 
air  filtration  system  of  the  quarantine 
facility,"  after  the  term  "winds,"  and 
the  third  sentence  would  be  ranoved. 

1.  Paragraph  (c)(2)(ii),  the  introductory 
text  would  be  revised  to  read  as  set  forth 
below. 

m.  Paragraph  (cM2)(ii){K)  would  be 
amended  by  removing  tbe  period  at  the 
end  of  the  soitence  and  adding  a 
semicolon  in  its  place. 

n.  New  paragraphs  (c)(2Mii)(I')  and 
(M)  would  be  flHddad  to  read  as  set  forth 
below. 

a  Paragraph  (cK3),  the  heading  would 
be  italicized  and  the  introductory  text 
would  be  amended  by  removing  the 
phrase  "To  retain  designation  as  an 
approved  quarantine  facility,  the"  and 
adding  in  its  place  the  word  "The". 

p.  Paragraphs  (c)(3)(iKA)  and  (AND, 
the  term  "or  the  incubator/hatdier  area" 
would  be  added  after  the  term  "bird 
holding  area"  both  times  it  appears. 


q.  Paragraph  (cX3)(iXAK3)  would  be 
revised  to  read  as  sat  forth  below. 

r.  A  new  paragraph  (c)(3Ni)(A)(4) 
would  be  added  to  read  as  set  forth 
bolow. 

s.  Paragraph  (cN3Xi)(B),  the  term 
"operator  of  the  fadUty"  would  be 
removed  and  the  term  "importer" 
would  be  added  in  its  place. 

t.  New  paragraphs  (cH3HiiHA)(l)  and 
(A)(2)  would  be  added  to  read  as  set 
forth  below. 

u.  Paragraphs  (cX3)(ii)(D)  and  (E).  the 
term  "facility  operator"  would  be 
removed  eadi  time  it  appears,  and  the 
term  "importor"  would  be  added  in  its 
place. 

V.  Paragraph  (cKsKiii).  the  term 
"operator  of  the  facility"  would  be 
removed  both  times  it  appears,  and  the 
term  "importer"  would  be  added  in  its 
place. 

w.  Paragraph  (cKS)  and  (c)(6)  would 
be  removed,  and  paragraph  [c)(7)  would 
be  redesiaiated  as  paraerapb  (c)(5). 

X.  Newly  redesigned  Paragraph 
(c)(5).  the  introductoiy  text  would  be 
amended  by  removing  the  term 
"operator  of  approved  quarantine 
facilities"  and  adding  "imports-  at  a 
privately  owned  quarantine  facility"  in 
its  place. 

y.  Newly  redesignated  Paragraphs 
(c)(5)(i)  and  (c)(5)(ii)  would  be  revised 
to  read  as  set  forth  below. 

z.  Newly  redesignated  Paragraph 
(c)(5)(iii).  in  the  heading  of  the 
Cooperative  and  Trust  Fund  Agreement, 
the  word  "OPERATOR"  would  be 
removed  and  the  word  "IMPORTER" 
would  be  added  in  its  place,  and  the 
word  "Services"  would  be  removed  and 
the  word  "Service"  would  be  added  in 
its  place. 

as.  Newly  redesignated  Paragraph 
(c)(5)(iii),  the  word  "approved"  would 
be  removed  in  the  following  places: 

i.  First  luidesignated  paraotiph. 

ii.  Parf^raphs  (AMD.  Ia)(3).  fA}(5). 
(A)(6).  and  (A)(8). 

iii.  Paragraph  (A)(20)  both  times  it 
appears. 

IV.  Paragraph  (B)(6). 

V.  Paragraph  (C)(1)  both  times  it 
appears. 

bb.  Newly  redesignated  Paragraph 
(c)(5)(iii),  in  the  second  undesignated 
paragraph,  the  term  "Coopmator 
represents  parties"  would  be  removed 
and  the  term  "Importer  is"  would  be 
added  in  its  place. 

cc.  Newly  redesignated  Paragraph 
(c)(5)(iii),  the  word  "Cooperator"  would 
be  removed  and  the  word  "Importer" 
would  ba  added  in  Its  place,  in  the 
following  places: 

i.  In  the  third  and  fourth  undesignated 
paraoaphs. 

ii.  Paragraphs  (A).  (AK2).  (AN3).  and 
(AN4)  twice. 
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iii.  Paragraph  (A)(14)  both  times  it 
appears. 

iv.  Paragraph  (A)(18)  both  times  it 
appears. 

V.  Paragraph  (B)(2)  three  times  it 
appears. 

vi.  Paragraph  (B)(4). 

vii.  Paragraph  (B)(6)  three  times  it 
appears. 

viii.  Paragraph  (B)(7)  three  times  it 
appears. 

ix.  Paragraph  (C)(3). 

X.  After  paragraph  (C)(5),  below  the 
first  signature  line. 

dd.  Newly  redesignated  Paragraph 
(c)(5)(iii)(A)(2),  at  Uie  end  of  the  first 
sentence,  the  word  "a"  would  be 
removed  and  the  word  "the"  would  be 
added  in  its  place. 

ee.  Newly  redesignated  Paragraph 
(c)(5)(iii)(A)(3),  the  last  sentence  would 
be  revised  to  read  as  set  forth  below. 

if.  Newly  redesignated  Paragraph 
(c)(5)(iii),  at  the  end  of  paragraph  (A)(5), 
the  reference  "92.109(c)"  would  be 
removed  and  the  refarence  "92.106(c)" 
would  be  added  in  its  place. 

gg.  Newly  redesignated  Paragraph 
(c)(5)(iii)(A)(19)  would  be  revised  to 
read  as  set  forth  below. 

hh.  Newly  redesignated  Paragraph 
(c)(5)(iii),  at  the  end  of  paragraph 
(A){20).  the  words  "as  provided  in  part 
92  of  9  CFR."  would  be  removed  and 
the  words  "contained  in  title  9,  Code  of 
Federal  Regulations,  §92. 106(c)."  would 
be  added  in  their  place. 

ii.  Newly  redesignated  Paragraph 
(c)(5)(iii)(B)(2)  would  be  amended  by 
removing  the  words  "on  a  quarterly 
basis,  or". 

jj.  Newly  redesignated  Paragraph 
(c)(5)(iii)(B)(3)  would  be  removed  and 
paragraphs  (B)(4).  (B)(5).  (B)(6).  and 
(B)(7)  would  be  redesignated  as 
paragraphs  (B)(3).  (B)(4).  (B)(5).  and 
(B)(6). 

kk.  Newly  redesignated  Paragraph 
(c)(5)(iii).  in  the  third  sentence  of  newly 
redesignated  paragraph  (B)(5),  the  words 
"the  designated  shall"  would  be 
removed  and  the  words  "the  designated 
employee  shall"  would  be  added  in 
their  place. 

II.  Newly  redesignated  Paragraph 
(c)(5)(iii)(C)(2).  the  reference 
"(c)(7)(iii)(A)(16)"  would  be  removed 
and  the  reference"(c)(5)(iii)(A)(16)" 
would  be  added  in  its  place. 

mm.  Newly  redesignated  Paragraph 
(c)(5)(iii),  in  footnote  13  to  paragraph 
(C)(3).  the  term  "operator  of  a  bird 
quarantine  facility"  would  be  removed 
and  the  word  "importer"  would  be 
added  in  its  place. 

nn.  Newly  redesignated  Paragraph 
(c)(5)(iii)(C)(5).  the  first  sentence  would 
be  amended  by  removing  the  word 
"indefinitely."  and  adding  the  words 


"until  the  permitted  lot  of  birds  is 
released  from  Quarantine."  in  its  place. 

oo.  Paragraph  (d).  the  introductory 
language  would  be  amended  by. 
removing  the  word  "operator"  and 
adding  the  word  "importer"  in  its  place, 
and  by  removing  the  reference 
"paragraph  (d)"  and  adding  the 
reference  "paragraph  (c)"  in  its  place. 

192.106    QuarantirM  requlramanta. 

(c)  Standards  for  privately  owned 
quarantine  facilities  and  handling 
procedures  for  importation  of  birds. 
Before  the  Administrator  will  issue  an 
import  permit  for  a  lot  of  birds,  the 
Administrator  must  determine  that  the 
privately  owned  quarantine  facility  to 
be  used  to  quarantine  birds  imported 
into  the  United  States  (the  facility)  and 
its  maintenance  and  operation  meet  the 
minimum  requirements  of  paragraphs 
(c)(1)  through  (c)(5)  of  this  section,  that 
adequate  APHIS  personnel  are  available 
to  provide  services  required  by  the 
facility,  and  that  a  Cooperative  and 
Trust  Fund  Agreement  between  the 
importer  and  the  Department  has  been 
executed,  and  the  required  funds  have 
been  deposited,  in  accordance  with  that 
agreement.  The  cost  of  the  facility  and 
all  costs  associated  with  its  maintenance 
and  operation  must  be  borne  by  the 
importer,  in  accordance  with  the 
provisions  of  paragraph  (e)  of  this 
section. 


(2)  •  •  • 

(ii)  Construction.  Each  quarantine 
facility  shall  consist  of  a  single,  self- 
contained  building,  which  shall: 

(L)  In  addition,  a  facility  for  hatching 
eggs  of  ratites,  in  which  the  hatching 
eggs  of  one  lot  may  be  quarantined  at 
the  same  time  as  the  hatched  chicks 
from  the  previously  quarantined  lot, 
shall: 

(1)  Have  a  wall  or  a  wall  with  a 
lockable  door  separating  the  incubator/ 
hatcher  area  from  the  bird  (chick) 
holding  area,  and  this  wall  or  wall-with- 
door  shall  provide  an  airtight  seal 
between  the  two  areas,  shall  be 
impervious  to  water,  and  shall  be  able 
to  withstand  continued  cleaning  and 
disinfection: 

(2)  Have  a  necropsy  or  sample 
collection  area  in  both  the  incubator/ 
hatcher  area  and  the  bird  (chick) 
holding  area;  and 

(J)  Have  separate  entrances,  showers, 
toilets,  and  dressing  room  facilities  for 
the  exclusive  use  of  personnel  working 
in  the  incubator/hatcher  area  and  the 
bird  (chick)  holding  area. 

[M)  If  a  facility  for  hatching  eggs  of 
ratites  has  a  sun  room,  the  sun  room 


shall  be  connected  to  the  chide  holding 
area  by  a  wall  with  a  lockable  door.  This 
wall;  the  other  walls,  if  any;  and  the 
flooring,  must  be  impervious  to  water 
and  able  to  withstand  continued 
cleaning  and  disinfection. 

(1)  Double-mesh  screening  or  its 
equivalent  set  in  a  concrete  or  concrete 
block  curb  may  replace  any  of  the  three 
exterior  walls,  provided  this  curb  is  at 
least  12  inches  high,  impermeable  to 
water,  and  able  to  prevent  the  escape  of 
water,  manure,  and  debris  to  the 
surrounding  area.  A  6-foot-high,  chain- 
link  fence  with  barbed  wire  at  the  top, 
or  equivalent  security  system,  must  be 
located  at  least  10  feet  from  the  double- 
mesh  screening;  this  peripheral  area 
must  be  vegetation-free. 

(2)  The  sun  room  shall  have  a  roof, 
such  as  a  double-mesh-screened  roof  or 
a  glass  roof,  that  is  both  impervious  to 
free-flying  birds  and  capable  of 
preventing  contact  between  chicks  and 
fi«e-flying  birds. 

(J)  Be  attended  by  personnel  working 
in  the  bird  (chick)  holding  area 
whenever  chicks  are  in  the  sun  room. 

(3)«  •  • 
(i)*  '  • 
(A)*  •  • 

(3)  Shower  when  entering  and  leaving 
any  bird  holding  area,  ary  incubator/ 
hatcher  area,  and  any  necropsy  area. 
Showering  when  moving  between  the 
incubator/hatcher  area  and  the  bird 
holding  area  is  not  required  when  the 
eggs  in  the  hatching  area  and  the  chicks 
in  the  holding  area  are  part  of  the  same 
lot; 

(4)  Work  exclusively  with  one  lot  of 
birds  until  the  lot's  release  from 
quarantine,  and  have  no  contact  with 
other  birds  or  poultry  until  3  days  after 
the  release  date. 

•  •        •        •        • 

(ii)*'* 
(A)*  *  • 

(1)  Hatching  eggs  of  ratites  comprising 
a  single  lot  may  be  added  to  the  facility 
in  stages,  provided  the  entire  lot  has 
been  placed  in  the  facility  no  later  than 
15  days  after  the  arrival  of  the  first 
shipment. 

(2)  If  hatching  eggs  of  ratites  begin  to 
hatch  in  the  incubator/hatcher  area 
while  ratite  chicks  from  the  previously 
quarantined  lot  remain  in  the  bird 
(chick)  holding  area,  then  the  separate 
lots  assume  the  status  of  a  single  lot, 
and  will  be  released  from  quarantine  in 
accordance  with  paragraph  (c)(3)(ii)(A) 
of  this  section. 

•  •        •        •       • 

(5)*  *  * 

(i)  When  the  Administrator 
determines  that  a  privately  owned 
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quarantine  facility  meets  th« 
requirements  set  hnth  in  paragrapk  {c) 
of  this  section,  the  Depeitinent  and  the 
importerihril  execute  a  Gooperetive 
and  Trust  Fond  Agreement,  as  specified 
in  paragraph  (cH6Kiii)  of  this  section.  In 
conjunction  with  the  Cooperative  and 
Trust  Fund  Agreement,  the  importer 
shall  deposit  with  the  Administrator  a 
money  ordw  or  cariiier's  check  in  the 
amount  of  $10,000,  to  cover  all  costs 
incurred  by  the  Department  in 
providing  services  in  accordance  with 
the  provisions  of  the  Cooperative  and 
Trust  Fund  Agreement.  Any  unobligated 
funds  will,  upon  request,  be  returned  to 
the  importer,  after  ti^e  birds'  release 
from  quarantine. 

(ii)  The  Administrator  may  provide 
services  required  by  the  importer  at  a 
privately  owned  quarantine  facility  for 
the  importation  of  birds  on  a  Rrst  come, 
first  served  basis,  if  adequate  APHIS 
personnri  are  available  to  provide  those 
services,  upon  determining  that  the 
'  importer  1ms  executed  a  Cooperative 
and  Trust  Fund  Agreement,  and  has 
deposited  funds  in  the  amount  of 
$10,000  in  connection  with  that 
agreement,  as  specified  in  paragraph 
(c)(6)(iii)  of  this  section. 

(iii)*  '  • 

(A)  •  •  • 

(3)*  •  •  Thi»  restriction  ceaies  to  apply 
3  days  altar  tha  data  the  birds  with  which  the 
designated  personoel  have  been  in  contact 
are  released  from  qaaraettiie. 

(19)  To  deposit  vrith  the  Service,  iipon 
execution  of  diis  agreement,  a  money  order 
or  cashier's  check,  in  tlw  amount  of  $10,000. 
to  be  used  by  tlw  Service  to  defray  all 
expenses  iacnrred  by  tlw  Service  i 
providing  servicas  raqutiad. 


1 


Done  in  Washington,  DC,  this  27ik  day  of 
July  1993. 
Eugow  Braastool. 

Assistant  Secretary.  Marketing  and  Inspection 
Semces. 

(FR  Doc  93-18215  Filed  t-a-QS:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvtaMon  AdmMstration 

14CFRPart39 

fOoekaA  No.  t3-i^«-A01 

AifwortMnMS  Directive*;  Fokkar 
Model  F2i  Mark  0100  SwtM  Akptamee 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARV:  This  document  proposes  tin 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicaWe  to 
certain  FcAker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  m  the  bottom  ^nt 
fittings  and  modification  of  these  new 
bottom  joint  fittings,  the  main  landing 
gear  (MLG)  rear  spar  fittings,  and  the 
rear  spar  webs  by  cold-expanding  the 
bolt  holes.  This  proposal  is  prompted  by 
full-scale  fatigue  testing  of  a  Fokker 
Model  F28  Mark  0100  series  airplane, 
which  revealed  cracks  in  the  MLG  rear 
spar  fitting.  The  actions  specified  by  the 

t)roposed  AD  are  intended  to  prevent 
OSS  of  the  structural  integrity  of  the 
KfLC  attachments. 

DATES:  Commeats  must  be  received  by 
September  27, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Tmsport 
Airplane  DiractOTate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
28-D,  1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  excepit  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  RmTMER  MFOmiATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer. 
Standardization  Branch,  ANM-13.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Wa^ington 
98055-4056;  telephone  (206)  227-2141; 
fax (2061  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  as{)ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  fior  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respon.se  to  this  notice 
must  submit  a  seif-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-28-D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-03,  Attention:  Rules  Docket  No. 
93-NM-2»-D,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluditvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
during  full-scale  Eatigue  testin^of  a 
Fokker  Model  F2B  Mark  0100  series 
airplane,  cracks  were  found  in  the  main 
landing  gear  (MLG)  rear  spar  fitting  at 
wing  STA.2800  and  in  the  rear  spar  web 
at  STA.2900.  Cracks  in  these  areas,  if 
not  detected  and  corrected,  could  result 
in  loss  of  the  structural  integrity  of  the 
MLG  attachments. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-57-^20.  dated  April  27, 1992, 
that  describes  procedures  for 
replacement  of  the  bottom  joint  fittings 
and  modification  of  these  new  bottom 
joint  fittings,  the  MLG  rear  spar  fittings, 
and  the  rear  spar  webs  by  cold- 
expanding  the  bolt  holes.  Fokker  has 
also  issued  Service  Bulletin  Change 
Notification  (SBCN)  SBFlOO-57-020/02. 
dated  April  20, 1993,  that  corrects  the 
hole  positions  in  Figure  2  of  the  service 
bulletin.  The  RLD  classified  these 
service  documents  as  mandatory  and 
issued  Netherlands  Airworthiness 
Directive  BLA  No.  92-075,  dated  hily 
10, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
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examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  bottom  joint  fittings 
and  modification  of  these  new  bottom 
joint  fittings,  the  MLG  rear  spar  fittings, 
and  the  rear  spar  webs  by  cold- 
expanding  the  bolt  holes.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  F.\A  estimates  that  52  airplanes 
of  U.S.  registry  would  be  afi^ected  by  this 
proposed  AD.  that  it  would  take 
approximately  27  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $2,100  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$186,420,  or  $3,585  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  vrarrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procediures  (44  FR 11034,  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
aX  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  C7R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  io  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.80. 

139.13    [Amendadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  93-NKf-8-D. 

Applicability:  Model  F28  Mark  0100  teries 
airplanes:  sarial  numtMrs  11244  through 
11390  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  structural  integrity 
of  the  main  landing  gear  (MLG)  attachments, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  13,500  total 
landings,  or  within  one  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  bottcun  joint  fittings  and 
modify  these  new  bottom  joint  fittings,  the 
MLG  rear  spar  fittings,  and  the  rear  spar  webs 
by  cold-expanding  the  tiolt  holes  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-57-20,  dated  April  27. 1992,  as 
revised  by  Foklier  Service  Bulletin  Change 
Notification  (SBCN)  SBFlOO-57-20/02,  dated 
April  20, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  ttiat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  liy  the  Manager, 
Standardization  Branch,  ANM-13.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-13. 

Note:  Information  concerning  the  existence 
of  ap{Hoved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-13. 

(c)  Special  flight  permits  may  lie  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  Jufy  28, 
1993. 

Damll  M.  Paderaoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircrafi  Certification  Service. 
(FR  Doc  93-18419  Filed  8-2-93: 8:45  ami 
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14  CFR  Part  71 

[Airspeee  Dodvl  No.  •9-A80-11] 

Proposed  EstabUshmant  of  CtSM  E 
Alrapaca;  DunnaUon,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Dunnellon. 
Florida.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  for  Runway 
23  at  the  Dunnellon  Airport  has  recently 
been  developed  and  controlled  airspace 
extending  upward  from  700  fset  above 
the  surface  of  the  earth,  is  needed  to 
contain  instrument  flight  rules  (IFR) 
operations  when  utilizing  this  SIAP. 
Airspace  Reclassification,  which 
becomes  efiiective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  in  its  place  use  the 
term  "Class  E  airspace"  for  airspace 
extending  upward  from  700  feet  or  mcHV 
AGL.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
developed  SIAP. 

DATES:  Comments  must  be  received  on 
or  before  September  19. 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
93-ASO-ll.  Manager.  System 
Management  Brandi.  ASO-530.  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive,  East  Point. 
Georgia  30344;  telephone  (404)  763- 
7204. 

R)R  FURTHER  INFORMATION  CONTACT: 
Armando  Castro.  AirsiMce  Section. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Cmnments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
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submitted  in  triplicate  to  the  address 
listed  above.  Ccnunenters  wishing  the 
FAA  to  edcnowledge  receipt  of  their 
amunents  on  this  notice  must  cubmit 
with  those  comments  s  eelf-addresaed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  AirqMce  Docket  No.  93- 
ASO-11."  The  poetcard  will  be  date/ 
time  stamped  and  returned  to  the 
ccHnmentsr.  All  communications 
received  before  the  specified  closing 
date  for  commentj  vrill  be  considerwl 
befofe  taking  action  on  the  propoeed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  svailable  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652, 3400  Norman  Berry 
Drive.  East  Point,  Georgis  30344,  both 
before  and  aftw  the  closing  date  for 
comments.  A  report  summarizing  eech 
fubstantive  public  contact  with  FAA 
personnel  concerned  with  this 
nilemaking  will  be  filed  in  the  docket. 

AvailAUilyorNPRM*s  | 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Feideral 
Aviation  Administration,  Manager. 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division,  P.O.  Box  20636. 
AtlanU.  Geoigia  30320. 
Ccunmunicatimu  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  far  foture  NPRM's  should  also 
requeet  a  copy  of  Advisory  Circular  No. 
11-2A  whioi  deecribes  the  application 
procedure. 

TIm 

The  FAA  is  omsidering  sn ' 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  s  Class  E  airspace  at 
Dunnellon,  Florida.  A  Runway  23  SIAP 
to  serve  the  Dunnellon  Airport  besed  on 
the  Ocala  VORTAC  has  been  developed. 
Controlled  airspace  extending  upwsird 
from  700  feet  abova  the  surface  of  the 
eerth.  s  transition  area,  is  needed  to 
contain  IFR  operations  when  utilizing 
this  SIAP.  Airspace  Reclassification, 
which  becomes  eflisctive  September  16, 
1993,  will  discontinue  the  use  of  the 
term  "transition  arsa"  and  in  its  place 
use  the  term  "dees  E  airspace".  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  sirspace  for 
IFR  operators  executing  the  developed 
SIAP. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designations  for  Qass  E 
airspace  extending  upward  from  700 


feel  or  man  above  the  surface  of  the 
earth  are  published  in  Paragraph  600S  of 
FAA  Order  7400.9A  dated  June  17. 
1093.  and  effective  September  16, 1993. 
which  is  inowporated  by  reference  in  14 
CFR  71.1  effective  September  16. 1993 
(58  FR  36298;  July  6. 1993).  The  Class 
E  airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order.  If  approved, 
the  operating  status  of  the  airport  wotild 
change  from  VFR  operations  (mly  to 
include  IFR  operations  concurrent  with 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
propoeed  regulation  only  involves  an 
estsblished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  imder 
Executive  Older  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
doee  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impect  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Lfel  ofSubiecU  ia  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Ike  Propoeed  Amendment 

In  consideratiim  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  in 
effiact  as  of  September  16. 1993,  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aalhwity:  49  U.S.C  app.  134S(a),  13S4(a), 
1510;  B.0. 10S54, 24  FR  9565. 3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  in  effect  as  of  September 
16. 1993  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspece  Deeignations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 


Para.  6005  Claas  B  aiitpace  areas  extending 
upward  from  700  faet  or  mora  above  the 
surface  of  the  earth 


ASO  FL  B5  Dunnellon,  PL  (New) 
Dunnellon  Airport,  FL 
(lat  29*  03'45''  N.  long.  82»  22'38''  W) 
That  airspace  extending  upward  from  700 
feet  almve  the  surfaoa  within  a  6.4-miIe 
radius  of  the  Dunnellon  Aiiport,  excluding 
that  portion  that  coincides  with  the  Ocala, 
FL.  Claac  B  ainpaoe. 

Issued  In  Bast  Point,  Georgia,  on  June  23, 
1993. 

WallarE.Daiday. 

Acting  Manager,  Air  Traffic  Division. 

Southm  Region. 

(FR  Doc  93-18452  Filed  8-2-93;  8:45  am] 
I  oooe  4sie-is-ii 
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[Airapaoe  Docket  No.  93-ASO-6] 

PropoMd  E«tabNshm«nt  of  CiMS  E 
Alrspae*;  Fort  Pierce,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


r:  This  notice  proposes  to 
establish  Class  E  airspace  at  Fort  Pierce, 
Florida.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  for  Runway 
27  at  the  St.  Lude  County  international 
airport  has  recently  been  developed  and 
controlled  airspace  to  the  surface,  a 
control  zone  arrival  extension,  is  needed 
to  cmtain  instrument  flight  rules  (IFR) 
operations  when  utilizing  this  SLAP. 
Airspace  Reclassification  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"control  zone  arrival  extension"  and  in. 
its  place  mm  the  term  "Class  E 
airspace".  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  to  contain  instrument  approach 
procedures  in  an  area  outside  the 
existing  Class  D  and  Class  E  surface 
areas. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
93-ASO-9,  Manager.  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636.  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  Southern  Region,  room  652. 
3400  Norman  Berry  Drive.  East  Point. 
Georgia  30344;  telephone  (404)  763- 
7646. 


UMI 
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FOR  FumMER  wmmumom  contact: 
Armando  Castro,  Airspaca  Saction, 
System  Management  Branch,  Air  TrafBc 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
AtlanU,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPfLIMENTARY  MTOMIATION: 

Co0uneiits  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  decirs. 
Comments  that  provide  the  bctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reesmied  regulatory 
decisions  on  the  proposal.  Comm«its 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commmtera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-«."  The  postord  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  Ail  comments 
submitted  will  be  available  fior 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summariang  each 
substantive  public  contact  with  FAA 
personnel  concerned  vrith  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  oTNPRM'a 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  (ASO-530), 
Mr  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Commxmications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futxue  NPRM's  should  also 
request  a  copy  of  Advisoiy  Qrcular  No. 
11-2A  which  describes  the  application 
procedure. 


TiMPrapaaal 

The  FAA  ia  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Qaaa  E  arrival  extensicm  at 
Fort  Pierce,  Florida.  A  Runvray  27  SIAP 
to  serve  the  St  Lude  County 
International  Airport  based  on  the  Fort 
Pierce  Non-directional  Beecon  (NDB) 
has  been  devek^Md.  ControUed  airspace 
to  the  surface,  s  control  zone  arrival 
extenaion,  is  needed  to  contain  IFR 
operations  when  utilizing  this  SIAP. 
Ainpace  Reclassification  which 
beccunes  effisctiva  September  16, 1993, 
wrill  discontinue  the  use  of  the  term 
"control  ume  srrival  extension"  and  in 
its  place  use  the  term  "Qaaa  E 
airapace".  The  intended  dfect  of  this 
proposal  is  to  provide  sdequate  Qaaa  E 
airspace  to  contain  instrument  approach 
procedures  in  an  aree  outside  the 
existing  Class  D  and  Class  E  surfisce 
areas. 

The  existing  Class  D  and  Class  E 
surlace  areas  would  not  completely 
contain  the  developed  SIAP.  Because 
the  northeast  srrival  extension  is  greater 
than  two  miles,  the  FAA  ia  proposing  to 
establish  the  northeast  arrival  corridor 
beyond  the  Class  D  surface  area  as  Class 
E  airapace.  This  Class  E  ainpace  would 
contain  the  instrument  approach 
prooediue  in  controlled  airspace 
without  imposing  s  requirement  on 
aircraft  operating  under  visual  flight 
rules  within  the  Class  E  aree  to 
communicate  with  the  Fort  Pierce  air 
traffic  control  tower. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designations  for  Class  E 
airapace  designated  as  an  extension  to  a 
Class  D  surfiace  are  published  in 
Paragraph  6004  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  effective  September  16, 1993  (58 
FR  36298:  July  6, 1993).  The  Class  E 
airspace  designation  Usted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  currant.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  und«r  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 


traffic  procedures  and  air  navigation,  tt 
ia  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  s  substantial 
number  of  smsll  entities  under  the 
criteria  of  the  Regulatory  FlaodbiUty  Act 

Ual  of  Subtects  in  14  CFR  part  71 

Airapace,  Incorporation  by 
Navigation  (air). 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propoaea  to  amend  14  CFR  part  71  in 
effsct  as  of  September  16, 1993  m 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continuea  to  reed  as  follows: 

Aolhwitf:  49  U.S.C  app.  1348(a).  13S4(a). 
1S10;  B.0. 10854.  24  PR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389: 49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amandad] 

2.  The  incorporation  by  refisrenoe  In 
14  CFR  71.1  in  effect  as  of  September 
16. 1993  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Para.  6004  CHass  B  airspace  detignatod  as 
■n  exteniion  to  a  Clan  D  surface. 
ASO  PL  E4  Fort  Pierce.  FL  (New) 
Fort  Pierce,  St.  Lucie  County  Internatioaal 
Airport,  FL 

(lat.  2r29'42"N.  long.  80'22'or' W) 

Vero  Beach  VORTAC 

{>Ht  27-40'42'Tsr,  locg.  80*29^3''  W 
Fort  Pierce  NDB 

(iat.  2r29'13''  N.  long.  80»22'23"  W) 

TKdt  airspace  extending  upward  from  the 
surfece  Wf'hin  1.7  miles  each  side  of  the  Verc 
Beach  VOPTAC 150  radial  extending  from 
the  4.2-mile  radius  to  7  miles  goutheait  of  tht 
Vera  Beach  VORTAC,  within  2  miles  each 
side  of  the  300  bnaring  from  the  Fort  Pieroe 
NDB,  extending  from  the  4.2-mile  radius  to 
7  miles 
•         •         •         •         • 

Issued  in  East  Point,  Geoigia,  on  June  23, 
19S3. 
Walter  E.  Denley, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  93-18453  Filed  8-2-93;  8:4S  am) 
oooa  4aia-ts-« 
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[Akapao*  Ooetat  No.  n-^ASO-a] 

Propoeed  Esfbllehmirt  ct  R— tricted 
ATM  R-aoosO,  and  Afnendment  of 
RMtrlctMJ  Ar«M  R-4008A.  B-300eB. 
•nd  R-«)OaC:  Qrand  Bay  Weapons 
Range,  QA 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


UMI 


:  This  proposed  rule  would 
establish  a  new  Restricted  Area  R- 
3008D  above  the  existing  Restricted 
Areas  R-3008A,  R-30O8B,  and  R-3008C 
at  the  Grand  Bay  Weapons  Range, 
Moody  Air  Force  Base  (AFB),  GA.  The 
propped  R-3008D  is  required  to 
accommodate  high  altitude/high  angle 
weapons  delivery  training  at  the  Grand 
Bay  Weapons  Range.  In  addition,  the 
designated  controlling  agency  for 
Restricted  Areas  R-3008A,  R-3008B, 
and  R-3008C  would  be  changed  from 
Jacksonville  Air  Route  Traffic  Control 
Center  (ARTCC)  to  Valdosta  Approach 
Control. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1993. 
AODAESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
93-ASO-2.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Gallant,  Military  Operations 
Program  Office,  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  (202)  267-9361. 

SUPPLEMENTARY  INFORMATION: 
Comments  IiiTited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factiial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Conununicati(ms  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the. 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
347  CES/DEEV.  Moody  AFB.  GA  31699- 
5000.  telephone:  (912)  333-3069.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposeid  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
establish  a  new  Restricted  Area  R- 
3008D  above  the  existing  Grand  Bay 
Weapons  Range  Restricted  Areas  R- 
3008A.  R-3008B,  and  R-3008C,  located 
at  Moody  AFB,  GA.  The  proposed  new 
restricted  area  would  coincide  with  the 
existing  lateral  boundary  of  the  range 
and  would  extend  from  10.000  feet 
mean  sea  level  (MSL)  to  but  not 
including  FL  230.  The  maximimi 
altitude  of  the  existing  Grand  Bay 
Weapons  Range  is  10.000  feet  MSL.  In 
the  past,  this  altitude  provided  adequate 
airspace  for  aircrew  training,  which  had 
focused  on  low  and  medium  altitude 
weapons  delivery  tactics.  However, 


during  Operation  Desert  Storm,  it  was 
discovered  that  training  in  high  altitude 
deliveries  is  also  required.  The  existing 
Grand  Bay  Weapons  Range  lacks 
sufficient  vertical  airspace  to 
accomplish  this  required  training.  The 
propcM^  R-3008D  would  raise  the 
upper  limit  of  the  Grand  Bay  Weapons 
Range  to  FL  230,  thus  providina  the 
airspace  needed  for  high  altitude/high 
angle  deUvery  training.  The  proposed 
R-3008D  would  be  a  joint  use  restricted 
area,  activated  on  a  "real-time"  basis. 
The  airspace  would  be  retiiraed  to  the 
controlling  agency  when  it  is  not 
required  for  hazardous  military 
activities.  The  U.S.  Air  Force  does  not 
expect  any  increase  in  the  total  annual 
usage  of  the'Grand  Bay  Weapons  Range 
as  a  result  of  this  proposal. 

In  addition,  this  notice  proposes  to 
change  the  designated  controlling 
agency  for  the  existing  Restricted  Areas 
R-3008A,  R-3008B,  and  R-3008C  from 
Jacksonville  ARTCC  to  Valdosta 
Approach  Control.  This  amendment  is 
consistent  with  a  Letter  of  Agreement 
between  Jacksonville  ARTCC  and 
Valdosta  Approach  Control  wherein  the 
airspace  within  the  Grand  Bay  Weapons 
Range  is  delegated  to  Valdosta 
Approach  Control  during  the  time  that 
the  restricted  areas  are  activated.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Section  73.30  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8A  dated  March  3. 
1993. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establisJied  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Impact 

An  environmental  review  of  this 
proposal  will  be  completed  prior  to  an 
FAA  final  decision. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
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The  Proposed  Amendmenl 

In  consideration  of  the  foTegoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART73— TAMENOED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  t6  read  as  follows: 

AnOarlly:  49  U.S.C.  app.  1348(a).  1354(a). 
1510. 1522;  E.0. 10854.  24  PR  9565,  3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C  106(g); 
14  Ca^  11.69 

173^    [Amended] 

2.  In  each  of  the  designations  in 

§  73.30  listed  below,  remove  the  words 
"FAA,  JacksonviUe  ARTCC"  for  the 
controlling  agency  and  insert,  in  their 
place,  the  words  "FAA,  Valdosta 
Approach  Ck)ntrol": 

R-30O8A  Grand  Bay  Weapons  Range,  GA 
R-3008B  Grand  Bay  Weapons  Range,  GA 
R-3008C    Grand  Bay  Weapons  Range,  GA 

3.  Add  the  following  designation  in 
§  73.30  to  read  as  follows: 

R-3008D    Grand  Bay  Weapons  Range,  GA 
[New] 

Boimdaries.  Beginning 

at  lat.  31»04'01''  N..  long.  SS^Ol'  00"  W.; 

to  lat.  30"51'01''  N..  long.  SS^Ol'  00"  W.; 

to  lat  30»51'01"  N..  long.  83»'08'  00"  W.; 

to  lat  30"53'31"  N.,  long.  83»'09'  00"  W.; 

to  lat  30»56'51"  N..  long.  83''10'  00"  W.; 

to  lat  30»5r36"  N.,  long.  83»'ll'  05"  W.; 

to  lat  30»59'13"  N..  long.  83»'10'  00"  W.; 

to  lat  31'02'01"  N..  long.  83»'09'  00"  W.; 

to  lat  3f04'01"  N.,  long.  83-08'  00"  W.; 

to  the  point  of  beginning. 

Designated  altitudes.  10. 000  feet  MSL  to 
but  not  including  PL  230. 

Time  of  designation.  0700-1900  local  time, 
Monday-Friday,  other  times  by  NOTAM  six 
hours  in  advance. 

Controlling  agency.  FAA.  Valdosta 
Approach  Control  Using  agency.  U.S.  Air 
Force,  347th  Fighter  Wing,  Moody  AFB,  GA. 

Issued  in  Washington,  DC,  on  July  26, 
1993. 
Harold  W.Bwtor. 

Manager,  Airspace — Pules  and  Aeronautical 
Information  Division. 
\JFR  Doc.  93-18448  Filed  8-2-93;  8:45  am] 
■LUNQ  COOK  4aie-i>-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

15  CFR  Part  500 
[Dodnt  No.  930788-3188] 

AppMl  ProMdurM  for  Violation  of  tho 
SpocM  ACCOM  and  Spadal  Raglma 
Program  ftoquiramanta 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  This  document  sets  forth 
proposed  procedures  to  be  followed  in 
order  for  a  company  participating  in  the 
Special  Access  Program  (SAP)  or 
Special  Regime  Pn^ram  (SRP)  to  appeal 
a  finding  for  suspension  from  further 
participation  in  the  programs  for 
violating  program  requirements.  In  the 
summer  of  1992,  a  number  of  SAP  and 
SRP  participants  approached  CTTA  to 
discuss  amending  the  rules  of  the  SAP 
and  SRP  to  provide  for  some  type  of 
review  of  suspension  decisions.  In  order 
to  meet  this  request.  QTA  is  proposing 
to  establish  an  appeal  procedure. 
Guidelines  that  will  be  developed  by 
OTA  to  be  xiaed  in  determining  whether 
and  how  long  to  suspend  a  company 
from  further  participation  in  the  SAP 
and  SRP  will  be  published  at  the  same 
time  that  these  procedures  are 
published  in  a  final  rule. 
DATES:  Comments  must  be  received  on 
or  before  September  2, 1993. 
AOORESSES:  Comments  may  be  mailed  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3001.  U.S.  E)epartment  of 
Ckimmerce.  14th  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 

E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  United  States  Department  of 
Ck)mmerce.  (202)  482-3400. 
SUPPLEMENTARY  INFORMATION:  On 
February  20, 1986,  the  President 
announced  a  special  program  to 
guarantee  access  to  the  U.S.  market  for 
Caribbean-produced  textile  products 
assembled  fit)m  fabric  formed  and  cut  in 
the  United  States.  Since  the  1986 
announcement.  Caribbean  cotmtries 
have  entered  into  bilateral  agreements 
with  the  United  States  under  which 
guaranteed  levels  of  access  are 
permitted  for  the  products  made  of  U.S. 
formed  and  cut  fabric.  In  June  of  1986, 
OTA  established  the  SAP  to  implement 
the  bilateral  agreements  and  to  monitor 
companies'  compliance  with  program 


requirements.  On  February  17, 1988,  the 
United  States  and  Mexico  entered  into 
a  similar  arrangement  pursuant  to  a 
textile  agreement  which  established  the 
SRP.  The  SRP  assures  specific  limits  for 
goods  assembled  in  Mexico  from  U.S. 
formed  and  cut  fabric.  As  with  the  SAP, 
the  SRP  was  established  by  OTA  to 
implement  the  terms  of  the  U.S.-Mexico 
textile  agreement  and  to  monitor 
companies'  compliance  with  program 
requirements. 

Although  compliance  with  SAP  and 
SRP  requirements  has  generally  been 
excellent,  violations  have  been  detected 
through  periodic  compliance  reviews 
conducted  by  the  United  States  Customs 
Service.  Upon  discovery  of  violations. 
CTTA  may  take  action  to  suspend 
companies  from  participation  in  the 
SAP  and  SRP.  In  the  Summer  of  1992. 
a  number  of  SAP  and  SRP  participants 
approached  CTTA  to  discuss  amending 
the  rules  of  the  SAP  and  SRP  to  provide 
for  some  type  of  review  of  suspension 
decisions.  In  order  to  meet  this  request, 
CTTA  is  proposing  an  appeal  procedure. 

Classification 

1.  The  Provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date  are  inapplicable  because  (i)  this 
rule  is  procedural,  and  (ii)  the  SAP  and 
SRP  were  established  by  OTA  to 
implement  the  terms  of  the  bilateral 
textile  agreements  with  certain 
Caribbeui  countries  and  Mexico  and 
accordingly,  it  involves  a  foreign  affairs 
function  of  the  United  States.  However, 
comments  on  this  proposed  rule  will  be 
considered  in  the  context  of  this  foreign 
affairs  function  of  the  United  States. 

2.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedures  Act  {5  U.S.C. 
553)  or  by  any  other  law,  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared  95  U.S.C. 
603(a).  604(a)). 

3.  This  rule  does  not  contain 
collections  of  information  sub}ect  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

4.  The  requirements  of  E.0. 12291  do 
not  apply  to  this  rule  because  it  is  being 
issued  with  respect  to  a  foreign  afiiairs 
function  of  the  United  States. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufBcient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 
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IM  of  Sah^cli  Im  IS  CFl  Pm<  tH 

Tsxtilw.  Import*.  Trade 
AgraeoMnts— Coninitlse  for  the 
ImplsoMotatkNi  of  Textile  AgreMnents 
(CrrA)  Special  Access  and  Special 
Rwgiine  Piopauis  . 

For  the  reesons  set  out  in  the! 
pTeamble,  15  CFR  pot  500  is  proposed 
to  be  added  to  leed  as  follows. 


PARTi 

FOR  VIOLATION  OF  THE  SPECIAL 
ACCESS  AMD  SPECIAL  REGMIE 
PROGRAM  REQUREIIENTS 


Sk. 

500.1 

5002 

SOOJ 

500.4 

500.5 

500.6 

500.7 

500.8 

50a9 


Pnrpow. 


AppiicabUlty  and  Scope. 
Defiait 


itiaos. 
CoBipUaace  Review. 
Diractor's  Review. 
Compliance  Letter. 
Chaining  Lietter. 
Anewei^ 
neadliae  far  Submiwions  aad  Lou  of 

KUDt  to  ApDSSL 

SOaiO    Dirador't  DedstoD. 

50C.11    Oadsioo  Letter  for  Violatioo  of 

Pragnm  Requiiemeats 
500.12    Hearing  and  Burden  of  Prool 

Judge's  Decision. 

Appeal  to  OTA. 

OTA'*  DadskM. 

Bx  Ptrta  Contacts. 

Sqiaratioo  of  Functioos. 

Service  of  Charging  Letter.  Decision 
Letter  and  Judge's  Decision. 

AaOerHr.  Section  204  of  the  Agriculhiral 
Act  ori9S6  (7  VSC  1854).  as  amended,  and 
Exscntire  Order  11651  (March  3. 1972)  as 
amended. 


500.13 
500.14 
500.15 
500.16 
500.17 
500.18 


f  500.1 

To  provide  a  mechanism  by  whidi  a 
company  partidpatinR  in  the  SAP  or 
SRP  may  appeal  a  finding  for 
suspensioo  from  ftuther  partidpati(»  in 
the  programs  for  violating  program 
raquiiemants. 


1500.2 

This  part  appliea  to  all  importers 
paitidpating  in  the  Spedal  Access 
Program  or  Spedal  Regime  Program. 


UMI 


15003 

(a)  Proffwn  means  the  Spedal  Access 
and  Spedal  Regime  Programs. 

(b)  Participant  means  any  corporation, 
company,  assodation.  partnership, 
oiganizatioa  or  other  legal  entity  or 
natural  person  importing  imder  the 
Pronam. 

(c)  Judge  means  an  administrative  law 
judge,  appointed  pursuant  to  5  U.S.C 
3105  or  detailed  pursuant  to  S  U.S.C. 
3344.  or  an  administrative  }udge  from 
the  Office  of  Administrative  Law  Judge. 
U.S.  Department  of  Commerce. 

(d)  Afector  means  Director  or  Acting 
Diredor  of  the  Trade  Data  Division 
under  the  Director  for  the  Office  of 


Textiles  and  Apparel.  U.S.  I 
of  Commerce. 

(e)  OTA  means  the  Committee  for  the 
Implementation  of  Textile  Agreements. 

(f)  Customs  means  the  U.S.  Customs 
Service. 

(g)  Compliance  Review  means  a  post- 
entiy  review  conducted  by  Customs  at 
the  Partidpant's  place  of  business  of 
documents  proving  that  all  goods 
entered  under  the  Program  were  made 
from  U.S.  formed  and  cut  fiabric. 

(h)  Compliance  Letter  means  a  letter 
from  the  Diredor  to  a  Partidpant  stating 
that  the  Partidpant  compliea  with 
Program  requirements. 

(i)  Qtarging  Letter  means  a  letter  frt>m 
the  Diredor  to  a  Partidpant  stating  that 
the  Partidpant  foiled  to  prtjvide 
Customs  with  the  requisite 
documentation  during  a  Compliance 
Review  or  that  it  was  eviden*  based 
upon  the  review  that  foreign  fabric  was 
used. 

(j)  GuicMines  mesns  the  set  of  criteria 
developed  by  CITA  for  the  Diredor  to 
use  in  determining  whether  and  how 
long  to  suspend  a  Partidpant  bam 
further  pertidpation  in  the  Program. 

(k)  Decision  Letter  meens  a  letter  bom 
the  Diredor  to  a  Partidpant  stating  that 
the  partidpant  foiled  the  Compliance 
Review,  may  be  suspended  frttm  forther 
pertidpation  in  the  Program  for  a 
spedfic  period  of  time,  and  has  the  right 
to  appeal  this  dedsion. 

(1)  Days  means  calendar  days,  except 
that  a  deadline  that  foils  on  a  weekend 
or  holiday  shall  be  extended  to  the  next 
working  day. 

1500.4    Compliance  raviaw. 

Customs  will  condud  periodic 
Compliance  Reviews  of  Partidpants 
partidpating  in  the  Program  to  access 
information  indicating  whether 
Partidpants  are  complying  with 
Program  requirements  as  set  forth  in  the 
Federal  Sagisler  51  FR  21208  (June  11, 
1986).  52  FR  26057  (July  10. 1987).  53 
FR  15274  (May  3. 1988).  53  FR  32421 
(August  25. 1988)  and  54  FR  50425 
(Dec.  6. 1989).  Customs  will  report  its 
findings  in  writing  to  the  Diredor. 

fSOOJ    DhedDr's  review. 

The  Diredor  will  review  Customs' 
report  and  determine  whether 

(a)  The  Partidpant  is  in  compliance 
with  Program  requiraments  or 

(b)  The  Partidpant  has  violated  the 
Program  for 

(1)  Failure  to  comply  with  Program 
document  requirements,  or 

(2)  Using  foreign  faMc 


I500J 

If  the  Diredor  determines  after 
revie«ving  Customs'  report  or  as  set  forth 


in  S  500.10(a)(3Mi).  that  the  Partidpant 
is  in  compliance  with  all  Program 
requirements,  the  Diredor  will  issue  a 
letter  informing  the  Partidpant  of  such 
compliance. 

f!|fi0.7   Cherging  letter. 
If  the  Customs'  report  indicates  that 

(a)  The  Partidpant  did  not  provide 
the  requisite  documents  to  enable 
Customs  to  perform  a  complete  review, 
or 

(b)  The  Partidpant  used  foreign 
fabric,  the  Director  ivill  issue  a  Charging 
Letter  by  registered  mail,  return  receipt 
requested,  to  the  Participant: 

(1)  Requesting  that  the  missing 
documentation  be  provided  to  Customs: 
or 

(2)  Setting  forth  each  entry  violation 
and  requesting  the  Partidpant  to  submit 
to  the  Diredor  an  explanation  of  why 
foreign  fobric  was  used. 


1500.8 

The  Partidpant  shall  have  not  more 
than  fifteen  (15]  days  after  the  date  of 
receipt  of  the  Charging  Letter  to  provide 
Customs  with  the  documentation 
requested  or  to  provide  the  Diredor 
with  the  explanation  requested, 
whichever  is  the  case,  unless  the 
Participant  provides  a  written  request 
for  an  extension  to  the  Diredor  within 
that  time  {>eriod. 

of  right  <e  appeal. 

(a)  If  the  Partidpant  foils  to  file  a 
timely  answer  to  tne  Charging  Letter  or 
to  request  an  extensicm  of  the  time 
period  to  answer,  it  shall  lose  its  right 
to  apf>6al  the  Diredor's  dedsion  to  the 
Judge  and  the  Diredor's  dedsion  ^all 
be  deemed  a  final  agency  adion. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  within  fifteen  (15)  days 
after  the  last  date  the  answer  was  to  be 
filed  with  the  Diredor  or  Customs,  the 
Participant  provides  the  Diredor  with  a 
written  explanation  of  its  reasons  for 
missing  the  deadline  and  provides  the 
documentation  or  explanation  requested 
in  the  Charging  Letter,  the  Diredor  may. 
in  his  discretion  and  considering  the 
circumstances  of  the  case,  determine 
that  the  right  to  appeal  is  preserved. 

(c)  If  the  PajtidfMnt  seeks  and  is 
granted  an  extension  of  the  time  period 
to  file  an  answer  and  foils  to  provide  the 
documentation  or  explanation  requested 
in  the  Charging  Letter  within  the 
extended  time  period,  it  shall  lose  its 
right  to  appeal  the  Diredor's  decision  to 
the  Judge  and  the  Diredor's  decision 
shall  be  deemed  a  final  agency  adion. 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  if  within  fifteen  (15)  days 
after  the  deadline  date  establi^ed  by 
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the  extension  the  Participant  provides 
the  Director  with  a  written  explanation 
of  its  reasons  for  missing  the  deadline 
and  provides  the  documentation  or 
explanation  requested  in  the  Charging 
Letter,  the  Director  may,  in  his 
discretion  and  considering  the 
circumstances  of  the  case,  determine 
that  the  right  to  appeal  is  preserved. 

fSOaiO    Mvelor'sdMMon. 

(a)  If  the  Director  concludes  after 
reviewing 

(1)  Customs'  report; 

(2)  The  Participant's  answer  to  the 
Charging  Letter,  if  any;  and 

(3)  Any  other  relevant  information 
available: 

(i)  That  no  action  is  necessary,  the 
Director  will  issue  a  Compliance  Letter 
informing  the  Participant  of  the  decision 
and  the  reasons  therefor;  or 

(ii)  That  the  Participant  has  violated 
the  Program  requirements  and  that 
action  is  necessary  based  on  the 
Guidelines,  the  Director  will  issue  a 
Decision  Letter  as  set  forth  in  §  500.11 
and  take  steps,  if  appropriate,  to 
implement  suspension  from  further 
participation  in  the  Program  no  earlier 
than  forty-five  [45]  Days  after 
Participant's  receipt  of  the  Charging 
Letter.  The  Director  may  suspend  the 
Participant  from  further  participation  in 
the  Program  for  up  to  three  years. 

(b)  An  assessment  by  Customs  of 
liquidated  damages  against  a  bond 
posted  by  Participants  does  not  prohibit 
the  Director  from  suspending  the 
Participant  firom  further  participation  in 
the  Program. 

(c)  The  EKrector  will  not  take  into 
consideration  any  independent  action 
taken  by  Customs  reganiing  assessment 
or  mitigation  of  liquidated  damages 
against  a  bond  in  making  a 
determination  to  suspend  the 
Participant  from  further  participation  in 
the  Program. 

fSOail    DecWon  Mtar  for  violation  of 
program  requirwiwnts. 

The  Director  will  issue  a  Decision 
Letter  to  a  Participant  by  registered 
mail,  return  receipt  requested. 

(a)  Contents  of  letter: 

(1)  A  statement  of  the  precise 
violation(s)  and  the  basis  thereof; 

(2)  A  statement  of  reasons  for  the 
decision  and  the  date  suspension  ht)m 
further  participation  in  the  Program,  if 
any.  it  is  to  take  effiect; 

(3)  A  statement  that  the  Participant  is 
entitled  to  appeal  the  Director's  decision 
to  a  Judge  unless  the  Participant  is  in 
default: 

(4)  A  statement  that  the  Participant  is 
entitled  to  review  the  documents  or 
other  physical  evidence  upon  which  the 


charge  is  based  and  a  description  of  the 
method  for  requesting  access  to.  or 
copies  of,  such  documents. 

Excluded  from  such  documents 
would  be  language  relating  to  any 
impending  or  ongoing  investigation  of 
Participant  by  Customs;  and 

(S)  A  statement  that  the  Participant 
has  a  right  to  retain  counsel  at  the 
Participant's  own  expense  for  purposes 
of  representation. 

(b)  Reserved. 

1500.12    Hearing  and  burden  of  proof. 

(a)  Request  for  hearing.  A  Participant 
may  request  a  formal  oral  (in-person 
presentation  or  telephone  conference)  or 
non-oral  hearing  on  the  Director's 
decision  by  submitting  a  written  request 
to  the  Judge  and  one  copy  of  the  request 
to  the  Director  not  later  than  twenty  [20] 
days  after  receipt  of  the  Decision  Letter, 
unless  extended  by  the  Judge  for  good 
cause  shown  upon  a  written  motion  by 
the  Participant  to  the  Judge  and  a  copy 
to  the  Director,  at  the  following 
addresses: 

Office  of  Administrative  Law  Judge,  Suite 

4017,  U.S.  Department  of  Commerce,  14th 

and  Constitution  Avenue  NW., 

Washington,  DC  20230. 
Director,  Office  of  Trade  Data  Division,  Office 

of  Textiles  and  Apparel,  Room  3001,  U.S. 

Department  of  Commerce,  14th  and 

Constitution  Avenue  NW.,  Washington,  DC 

20230. 

(b)  If  the  Participant  fails  to  make  a 
timely  written  request  for  an  appeal  of 
the  Director's  decision,  then  the 
Director's  decision  shall  be  deemed  a 
final  agency  action. 

(c)  Burden  of  proof. 

(1)  The  Director  shall  have  the  burden 
of  proving  that  the  Participant  violated 
Program  requirements  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(2)  The  Participant  shall  have  the 
burden  of  proving  any  affirmative 
defenses  and  any  mitigating  factors  by  a 
preponderance  of  the  evidence. 

(d)  Authority  of  the  Judge.  The  Judge 
has  the  authority  to: 

(1)  Set  and  change  the  date,  time  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  Participant  and  the 
Director: 

(2)  Hold  conferences  to  identify  or 
simplify  the  issues  or  to  consider  other 
matters  that  might  aid  in  the 
expeditious  disposition  of  the 
proceeding; 

(3)  Regulate  the  course  of  the  hearings 
and  the  conduct  of  the  Participant  and 
Director  and  their  respective 
representatives; 

(4)  Rule  on  motions  and  other 
procedural  matters; 

(5)  Examine  witnesses: 


(6)  Receive,  rule  on,  exclude  or  limit 
evidence; 

(7)  Conduct  any  conference, 
argument,  or  hearing  in  perstHi  or  by 
telephone;  and 

(8)  Exercise  such  authority  as 
necessary  to  carry  out  the 
responsibilities  of  the  Judge  for  the 
Program. 

(ej  Non-oral  hearing.  The  Participant 
and  the  Director  may  each  file  written 
submissions  for  consideration  with  the 
Judge  no  later  than  thirty  (30)  days  alter 
the  date  of  the  deadline  for  filing  the 
request  for  a  hearing,  unless  extended 
by  the  Judge  for  good  cause  shown  upon 
a  motion  by  either  party  to  the  Judge. 

(f)  Oral  hearing.  The  Participant  and 
the  Director  may  each  file  written 
submissions  for  consideration  with  the 
Judge  no  later  than  five  [5]  days  before 
the  date  of  the  scheduled  hearing, 
unless  extended  by  the  Judge  for  good 
cause  shown  upon  a  motion  by  either 
partv  to  the  Judge. 

(gj  Oral  hearing  procedures. 

(1)  Generally.  Hearings  shall  be 
conducted  by  the  Judge.  The  Federal 
Rules  of  Evidence  and  the  Federal  Rules 
of  Civil  Procedure  shall  not  apply.  All 
evidentiary  materials  deemed  by  the 
Judge  to  be  relevant  and  material  to  the 
hearing  and  not  unduly  repetitious  %vill 
be  received  and  given  appropriate 
weight. 

(2j  Scheduling  a  hearing.  The  Judge 
shall  set  the  date  of  the  hearing  and 
shall  notify  the  Participant  and  the 
Director  of  the  hearing  date.  All       "" 
hearings  will  be  held  in  Washington, 
D.C.  unless  the  Judge  determines,  based 
upon  good  cause  shown,  that  another 
location  would  better  serve  the  interests 
of  justice. 

(3)  Rights  of  the  parties.  At  a  hearing, 
each  party  will  have  the  right  to: 

(i)  Be  represented  by  counsel; 

(ii)  Present  oral  argument; 

(iii)  Introduce  and  examine  witnesses 
and  submit  physical  evidence; 

(iv)  Confront  and  cross-examine 
adverse  witnesses: 

(v)  Receive  a  transcript  of  the 
proceedings,  at  each  party's  own 
expense. 

(4)  Testimony  and  record:  Persons 
testifying  at  the  hearing  will  testify 
under  oath  or  affirmation.  A  verbatim 
record  of  the  hearing  and  of  any  other 
oral  proceedings  will  be  taken  by  a 
certified  court  reporter,  transcribed  and 
filed  with  the  Judge.  The  Participant 
and  the  Director  may  obtain  a  copy  of 
the  transcript  upon  payment  of  proper 
costs.  Upon  such  terms  as  the  Judge 
deems  just,  he/she  may  direct  that  the 
testimony  of  any  person  be  taken  by 
deposition  and  may  admit  an  affidavit 
as  evidence,  provided  that  the  affidavit 
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shall  have  been  filed  and  provided  to 
the  other  party  sufficiently  in  advance 
of  the  hearing  to  permit  the  other  party 
to  file  and  serve  an  objection  thereto  on 
the  grounds  that  it  is  necessary  that  the 
affiant  testify  at  the  hearing  and  be 
subject  to  cross  examination. 
(5)  FaJlun  to  appear.  If  the 
Participant  or  the  Director  fails  to 
appear  in  person  or  by  counsel  at  a 
scheduled  hearing,  the  hearing  may 
nevertheless  proceed  and  a  party's 
failure  to  appear  will  not  aHect  the 
validity  of  the  bearing  or  any 
proceedings  or  actions  taken  thereafter. 

1500.13    Judge'*  itodsiofi.  I 

(a)  In  making  his/her  determination  in 
an  oral  or  non-oral  hearing,  the  Judge 
will  take  into  consideration: 

(1)  The  Customs'  report; 

(2)  The  criteria  set  forth  in  th^ 
Guidelines; 

(3)  The  Charging  Latter. 

(4)  The  Answer; 

(5)  The  Decision  Letter. 

(6)  Written  submissions: 

(7)  The  oral  presentations,  transcript 
(if  applicable)  and  exhibits  (if  any):  and 

(8)  Any  other  information  the  Judge 
deems  relevant. 

(b)  The  Judge  will  notify  the  parties  in 
writing  by  registered  mail,  return  receipt 
requested,  of  the  decision  including  a 
statement  of  reasons  for  the  decision. 
Siich  notice  shall  also  include  a 
statement  that  the  Participant  and  the 
Director  are  entitled  to  an  appeal  of  the 
Judge's  decision  to  OTA. 

(c)  The  Director  may  not  provide,  and 
the  Judge  may  not  consider,  information 
to  support  additional  diarges  not 
included  in  the  original  Charging  Letter. 
Based  on  the  information  and 
documentation  presented,  the  Judge 
may  determine  that: 

(1)  Suspension  is  warranted  for  a 
given  period  of  time; 

(2)  Suspension  is  not  warranted:  or 

(3)  (i)  A  period  of  suspension  is 
warranted,  but  a  waiver  of  part  or  all  of 
the  period  of  suspension  is  appropriate. 

(ii)  If.  however,  within  three  [3]  years 
of  the  date  of  issuance  of  the  Judge's 
determination  to  waive  all  or  part  of  the 
suspension,  (Customs  determines, 
pursuant  to  a  subsequent  compliance 
review,  that  either  the  Participant  has 
used  foreign  fabric  or  failed  to  maintain 
proper  records,  then  the  Judge's 
determination  under  paragraph  (c)(3Ki) 
of  this  section  to  suspend  the 
Participant  may  be  immediately 
imposed  by  the  Director.  Results  of  the 
subseauent  compliance  review  will  be 
treated  in  the  normal  course  and  a 
decision  by  the  Director  to  suspend  the 
participant  for  the  subsequent  violation 
will  not  affect  the  reinstated  term  of 
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suspension  fbrviolation  pursuant  to 
paragraph  (cH3)(l)  of  this  mction. 

1500.14    Appeal  to  CUA. 

The  Participant  or  the  Director  may 
appeal  the  Judge's  decision  by 
submitting  a  written  request  ror  appeal 
to  Chairman,  Committee  for  the 
Implementation,  of  Textile  Agreements, 
Room  sdbl.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
and  one  copy  of  the  request  to  the  other 
party,  no  later  than  twenty  120)  days 
after  receipt  of  the  Judge's  decision, 
unless  extended  by  the  Chairman  of 
CITA  for  good  cause  shown  upon  a 
motion  by  either  party  to  the  Chairman 
of  OTA  and  one  copy  to  the  other  party. 
The  decision  of  the  Judge  shall  be 
deemed  a  final  agency  action  if  a  timely 
written  request  for  an  appeal  to  OTA  is 
not  submitted. 

fSOaiS    CITA's  d«clsion. 

OTA  will  make  a  decision  based 
solely  on  the  record  of  the 
administralive  hearing  and  will  not 
consider  evidence  not  previously 
submitted  to  the  Judge.  OTA  may  adopt 
the  Judge's  decision  in  whole  or  in  part, 
or  may  reject  or  modify  it.  The 
Chairman  of  CITA  shall  notify  the 
Participant  and  the  Director  in  writing 
of  CITA's  decision,  and  the  reasons 
therefor.  CITA's  decision  shall 
constitute  a  final  agency  action. 

1500.16    Ex  pert*  contacts. 

No  party  or  representative  of  a  party 
shall  communicate  in  any  manner  with 
the  Judge  or  with  OTA  on  any  matter 
at  issue  in  a  case  when  the  case  is  before 
them,  unless  on  notice  and  opportunity 
for  each  party  to  participate.  This 
provision  does  not  prohibit  a  party  from 
inquiring  about  the  status  of  a  case  or 
asking  routine  questions  concerning 
administrative  functions  or  procediues. 

S  500.1 7    Separation  of  functions. 

(a)  Neither  Customs  officials  nor  CITA 
shall  be  permitted  to  participate  or 
advise  in  the  initial  decision  by  the 
Director  or  the  decision  made  upon 
appeal  to  the  Judge. 

(b)  The  Judge  snail  not  be  responsible 
or  subject  to  the  supervision  or  direction 
by  the  Director  or  CITA. 

f  500.18    Servios  of  charging  totter, 
decision  totter  and  Judge's  decision. 

Service  shall  be  made  by  mailing  a 
copy: 

fa)  Registered  mail,  return  receipt 
requested,  to  the  Participant  at  the 
Participant's  last  known  address;  or 

(b)  flegistered  mail,  return  receipt 
requested,  on  the  registered  agent 
authorized  by  appointment  or  by  law  to 


receive  service  of  process  for  the 
Participant 

Dated:  July  28. 1993. 
Rita  D.  HayM, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  93-18424  Filed  8-2-93;  8:45  am] 

BHJJNO  COOK  SSM-Oa-^ 


ENVIfK>NMEfiTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH29-1-5396;  FRL-4685-1] 

Approval  and  Promulgation  of 
Impiementatton  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  14. 1991.  the 
State  of  Ohio  submitted  proposed 
revisions  to  its  State  Implementation 
Plan  (SIP)  for  particulate  matter.  On 
December  4. 1991.  and  January  8. 1992, 
the  State  submitted  supplemental 
material  including  additional 
regulations.  These  SIP  revisions  were 
submitted  by  the  State  of  Ohio  for  two 
purposes: 

Pursuant  to  section  110  of  the  Clean 
Air  Act  (Act),  to  provide  for  a  federally 
enforceable  SIP  based  on  Statewide 
regulations  that  will  continue  to  achieve 
attainment  in  most  parts  of  the  State, 
and 

Pursuant  to  part  D  of  title  I  of  the  Act. 
to  bring  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  and 
meet  certain  other  requirements  for  the 
Cuyahoga  County  and  Steubenville 
nonattainment  areas.  In  this  action. 
USEPA  is  proposing  limited  approval  of 
the  State's  submittal.  With  the  exception 
of  one  pair  of  paragraphs,  USEPA  is 
proposing  to  approve  all  of  the 
submitted  regulations.  However,  USEPA 
is  simultaneously  proposing  a  limited 
disapproval  of  the  State's  plans  for 
Cuyahoga  and  Jefiierson  Counties. 
Specifically.  USEPA  is  proposing  to 
disapprove  the  Cuyahoga  County  plan 
for  failure  to  satisfy  the  section 
189(a)(1)(C)  and  section  172(c)(1) 
requirement  for  reasonably  available 
control  technology  as  it  applies  to  a 
Ford  Motor  Company  facility,  and 
USEPA  is  proposing  to  disapprove 
Ohio's  Steubenville  area  plan  for  failure 
to  satisfy  the  attainment  demonstration 
requirements  of  sections  189(a)(1)(B) 
and  172(c). 

DATES:  Comments  on  these  SIP  revisions 
and  on  the  proposed  USEPA  action 
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must  be  received  by  September  17. 
1993. 

ADDRESSES:  Copies  of  the  State's 
submittals  and  USEPA's  technical 
support  document  of  November  17, 
1992  are  available  for  inspection  at  the 
following  address:  (It  is  recommended 
that  you  telephone  John  Summeihays  at 
(312)  886-6067.  before  visiting  the 
Region  5  Office.)  U.S.  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division  (AE-17J).  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Written  comments  should  be  sent  to: 
William  L  MacDowell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Enforcement  Branch  (A£- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
(312)886-6067. 

SUPPLEMENTARY  INFORMATION: 

I.  History  of  Requirements  and  State 
Submittab 

The  original  air  quality  standard  for 
particulate  matter  was  published  on 
April  30. 1971,  at  36  FR  8186.  Under  the 
Clean  Air  Act  of  1970,  States  were 
required  to  submit  plans  to  achieve 
attainment  of  this  air  quality  standard. 
Ohio  submitted  its  plan  on  January  31, 
1972,  and  submitted  major  revisions  on 
August  4. 1972.  USEPA  approved  the 
plan  and  the  revisions,  most  notably 
including  several  regulations  in  chapter 
AP-3  (Particulate  Matter  Standards),  on 
April  15. 1974.  at  39  FR  13539. 
Revisions  to  AP-3-04,  submitted  on 
January  25. 1974,  were  approved  on 
September  23. 1976,  at  41  FR  41692.  On 
August  10, 1976,  Ohio  submitted  EP-12 
(Open  Burning),  which  USEPA 
approved  (n  February  3, 1978.  at  43  FR 
4611. 

The  Clean  Air  Act  Amendments  of 
1977  established  designations  regarding 
whether  areas  were  attaining  the 
existing  air  quality  standards,  and 
required  States  to  submit  State 
Implementation  Plan  (SIP)  revisions  for 
areas  designated  nonattainment.  Several 
areas  in  Ohio  were  designated 
nonattainment  for  particulate  matter. 
The  State  submitted  some  final 
regulations  and  some  draft  regulations 
for  particulate  matter  several  times 
between  June  1980  and  March  1985,  and 
USEPA  proposed  rulemaking  to  approve 
these  revisions  on  January  2, 1987  (52 
FR  91).  However,  the  State  did  not 


.  complete  adoptitm  of  the  draft 

regulations,  and,  as  a  result,  USEPA 
never  received  an  approvable  revision 
satisfying  the  requirmnents  under  the 
1977  amendments.  Thus,  with  the 
exception  of  a  small  number  of  source- 
specific  limitations,  the  current  Ohio 
SIP  for  particulate  matter  reflects  the 
rules  approved  in  1974  and  1976,  i.e. 
the  1972  version  of  the  rules  now 
codified  in  Ohio  Administrative  Code 
(OAQ  chapter  3745-17  (Particulate 
Matter  Standards)  and  the  1976  version 
of  the  rules  now  codified  in  OAC  - 
chapter  3745-19  (Open  Burning 
Standards). 

On  July  1, 1987.  USEPA  revised  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter, 
refocussing  the  standard  on  smaller 
particles,  "fiie  Clean  Air  Act 
Amendments  of  1990 '  subsequently 
established  nonattainment  designations 
for  this  revised  standard,  provided  that 
certain  areas  were  designated 
nonattainment  and  classified  as 
moderate,  and  required  States  to  submit 
revisions  to  their  SIPs  for  areas  thus 
designated  nonattainment  (see  sections 
107(d)(4)(B)  and  188(a)  of  the  amended 
Clean  Air  Act.  56  FR  56694  (November 
6. 1991)  and  57  FR  13498, 13537  (April 
16, 1992)).  The  amended  Act  requires 
that  States  make  SIP  submittals  by 
November  15, 1991,  for  such  areas  to 
satisfy  specified  planning  requirements 
of  the  amended  Act. 

IL  Description  of  Ohio's  Submittal 

On  November  14, 1991,  Ohio 
submitted  major  revisions  to  its 
particulate  matter  SIP.  consisting  of  two 
principal  elements: 

(1)  Statewide  regulations,  and 

(2)  Additional  r^ulations,  emissions, 
and  modeling  information  for  Cuyahoga 
County  and  the  Steubenville  area.  The 
Statewide  regulations,  submitted 
pursuant  to  section  110,  reflect 
substantial  revisions  to  the  1974 
regulations  presently  in  the  SIP.  and 
consititute  tne  regulations  that  are 
presently  maintaining  the  air  quality 
standards  in  much  of  the  State.  The 
materials  relating  to  the  Cuyahoga 
County  and  Steubenville  nonattainment 
areas  were  submitted  pursuant  to  part  D 
of  title  I  of  the  Act.  and  include  the 
ftiore  stringent  regulations  that  Ohio 
identified  as  needed  to  attain  the 


>  The  1990  Amendments  to  the  □ean  Air  Act 
made  significant  changes  to  the  air  quality  planning 
requir«nents  for  areas  that  do  oo(  meat  (or  thai 
si^iificantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  tha  particulata 
matter  national  ambient  air  quality  standards  (sea 
Pub.  L.  101-549. 104  StaL  2399).  References  harein 
are  to  the  Qean  Air  Act  as  amended.  42  U.S.C 
sections  7401  tt  seq. 


standards  in  these  areas.  The  State's 
submittals  of  December  4, 1991,  end 
January  8, 1992.  included  additional 
regulations  (Rule  3745-17-09  and  the 
six  regulations  in  chapter  3745-75).  and 
included  supplemental  administrative 
material  relating  to  the  rule  adoption 
pr(x»ss. 

The  regulations  submitted  by  Ohio 
include  all  of  the  rules  in  OAC  chapter 
3745-17  except  rule  3745-17-05 
("Nondegradation  policy")  and  all  nUet 
in  OAC  chapter  3745-75.  (Rule  3745- 
17-06  contdns  no  language  and  is 
reserved.)  The  specific  submitted  rules 
in  chapter  3745-17  (Particulate  Matter 
Standards]  and  associated  titles  are  as 
follows: 

Rule  3745-17-01— Definitions 

Rule  3745-17-02— Ambient  air  quality 

standards 
Rule  3745-17-03 — Measurement  methods 

and  procedures 
Rule  3745-17-04 — Conipliance  time 

schedules 
Rule  3745-17-07— Control  of  visible 

particulate  emiscioos  from  stationary 

sounres 
Rule  3745-17-08 — Restriction  of  emissioo  of 

fugitive  dust 
Rule  3745-17-09 — Restrictions  on 

particulate  emissions  and  odors  from 

incinerators 
Rule  3745-17-10— Restrictions  on 

particulate  emissions  from  fuel  burning 

equipment 
Rule  3745-17-11— Restrictions  on 

particulate  emissions  fmm  industrial 

processes 
Rule  374S-17-12 — Additional  restrictions  on 

particulate  emissions  from  specific  air 

contaminant  sources  in  Cuyahoga 

County 
Rule  3745-17-13 — Additional  restrictions  on 

particulate  emissions  from  specific  air 

contaminant  sources  in  lefferson  County 
Rule  3745-17-14— Contingency  plan 

requirements  for  Cuyahoga  and  Jeffaison 

Counties 

The  specific  submitted  rules  in 
chapter  3745-75  (Infectious  Waste 
Incinerator  Limitations)  and  associated 
titles  are  as  follows: 

Rule  3745-75-01 — Applicability  and 

definitions 
Rule  374S-7S-02 — Emission  limits 
Rule  3745-75-03 — Design  parameters  and 

operating  restrictions 
Rule  3745-75-04 — Monitoring  requirements 
Rule  3745-75-05 — Recordkeeping 
Rule  3745-75-06— Certification  and 

compliance  time  schedules 
Rules  3745-17-01  through  3745-17-11 
and  Rules  3745-75-01  through  3745-75-06 
apply  Statewide.  Rule  3745-17-12  applies 
only  to  identified  sources  in  Cuyahoga 
County.  Rule  3745-17-13  applies  only  to 
identified  sources  in  Jefferson  County.  Rule 
3745-17-14  applies  only  to  identified 
sources  in  Cuyahoga  and  JeHerson  Counties. 
The  rules  in  chapter  3745-75  apply 
Statewide. 
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The  Steubenville  nonattainment  area 
includes  not  only  portions  of  JeSiBrson 
County  in  Ohio,  but  also  includes 

Portions  of  Brooke  County  in  West 
irginia.  Ohio's  submittal  profvides 
copies  of  the  administrative  orders 
adopted  by  West  Virginia  to  limit 
emissions  from  sources  in  that  State's 
portion  of  the  Steubenville 
nonattainment  area.  These 
administrative  orders  are  addressed  in  a 
separate  USEPA  rulemaking. 

A  second  group  of  elements  of  Ohio's 
submittal  is  the  documentation  of  the 
State's  demonstration  that  the 
regulations  provide  for  attainment  in 
Cuyahoga  County  and  in  the 
Steubenville  area,  including  a 
comprehensive  emissions  inventory  and 
documentation  of  a  dispersion  modeUng 
analysis.  A  third  group  of  elements  in 
Ohio's  submittal  is  administrative  and 

Xlatory  material  including  material 
ing  to  public  comments  on  the 
State's  proposed  rtiles,  doomientation 
of  the  legislative  committee  approval  as 
required  for  State  rule  adoption,  and 
materials  addressing  the  adequacy  of  the 
State's  program  for  implementing  the 
particulate  matter  regulations. 

m.  Review  of  Regulations 

Ohio  submitted  12  rules  within  OAC 
chapter  3745-17  for  USEPA  rulemaking 
and  all  6  rules  in  OAC  chapter  3745-75. 
The  following  discussion  reviews  each 
of  these  regulations  individually.  This 
discussion  highlights  the  major  issues 
assodatad  with  the  regulation, 
compares  the  regulation  to  the 
previously  approved  SIP,  and  concludes 
with  a  recommendation  on  whether  the 
regulation  is  approvable.        I 

Several  criteria  were  used  in 
evaluating  the  submitted  regulations. 
These  criteria  include  the  enforceability 
of  the  regulations,  the  clarity  and 
specificity  of  the  limitations  contained 
in  the  regulations,  the  stringency  of  the 
regulations  relative  to  the  previously 
approved  SIP,  and,  more  generally, 
whether  the  submittal  satisfies  section 
110.  As  indicated  above,  the  previously 
approved  SIP  for  partioilate  matter  in 
most  respects  is  the  material  submitted 
in  1972  as  approved  by  USEPA  on  April 
15, 1972.  The  open  burning  regulations 
approved  by  USEPA  on  February  3, 
1978,  are  also  a  relevant  part  of  the 
particulate  matter  SIP  but  are  not 
affected  by  Ohio's  November  1991 
submittal. 

A  criterion  for  approvability  of  the 
submitted  regulations  is  that  the  State 
must  have  followed  appropriate 
procedures  for  adopting  the  regulations. 
For  the  Statewide  and  Cuyahoga  County 
regulations,  public  notices  of  a  comment 
period  and  hearing  were  published  on 


December  8. 1990,  a  public  hearing  was 
held  on  January  11, 1991,  and  the  rules 
were  formally  adopted  on  May  28, 1991. 
For  the  Jefferson  County  regulations,  the 
regulation  requiring  contingency 
measures,  and  revisions  to  selected 
other  regulations,  public  notices  of  a 
comment  period  and  hearing  were 
published  on  June  30, 1991,  a  public 
nearing  was  held  on  August  9, 1991, 
and  the  roles  were  formally  adopted  on 
November  14, 1991.  For  the  infectious 
waste  incineration  regulations,  public 
hearings  were  held  on  December  5, 
December  10,  and  December  17, 1990, 
and  the  rules  were  formally  adopted  on 
June  18, 1991. 

Rule  3745-17-01  provides  a  variety  of 
definitions,  and  replaces  rule  AP-3-01 
in  the  previously  approved  SIP.  Rule 
3745-17-01  provides  clear  definitions 
for  many  terms  which  were  not 
previously  defined.  The  most  significant 
definition  is  in  paragraph  (B)(ll),  which 
in  defining  "particulate  matter" 
specifies  the  test  methods  which  are  to 
be  used  to  measure  particulate  matter 
emissions  fi'om  stacks,  i.e.  the 
"applicable  test  methods  in  appendhc  A 
of  40  CFR  part  60."  This  definition  is 
acceptable  to  USEPA.  Rule  3745-17-01 
is  approvable. 

Rule  3745-17-02  specifies  particulate 
matter  air  quality  standards  modified  to 
conform  to  the  federal  standards  for  fine 
particles  that  USEPA  promulgated  July 
1, 1987  (52  PR  24634).  The  State  rule 
that  this  rule  replaces  was  not  an 
approved  part  of  the  SIP.  Rule  3745-17- 
02  is  unambiguous,  helps  assure  that 
violations  of  the  fine  particle  NAAQS 
are  addressed,  and  is  approvable. 

Rule  3745-17-03  provides  test 
methods  for  the  limits  imposed  in  other 
rules.  No  previously  approved  rule  is 
replaced  by  rule  3745-17-03.  This  rule 
specifies  clearly  identified  methods  for 
evaluating  compliance  with  each  limit 
in  other  rules,  generally  using  methods 
defined  in  appendix  A  of  40  CFR  60. 
These  methods  include  the  applicable 
stack  test  methods  (as  specified  in  Rule 
3745-17-01(B)(ll),  typically  meaning 
method  5  and  several  variations  of  this 
method).  Method  9  for  observing 
opacity  of  plumes,  and  method  22  for 
observing  the  time  that  emissions  are 
visible.  Other  methods  cited  in  this  rule 
are  American  Society  for  Testing 
Materials  (ASTM)  and  the  reference 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater."  USEPA's 
technical  support  document  discusses 
further  details  of  this  rule,  including 
several  recent  modifications  of  the  State 
rule  intended  to  address  USEPA 
concerns. 

USEPA  has  a  remaining  concern 
relating  to  the  test  method  for  quench 


water  specified  in  rule  3745-17-03.  Air 
emissions  fit>m  coke  quenching 
operations  are  limited  by  a  surrogate 
limit  on  quench  water  quality  specified 
in  rule  3745-17-12.  The  test  method  for 
this  limit,  provided  in  rule  3745-17- 
03(B)(10)(c),  provides  for  monthly 
average  water  Quality  values,  based  on 
grab  samples  of  quench  water  taken 
once  each  of  four  weeks.  Monthly 
averaging  is  an  inappropriately  long 
averaging  time,  due  to  the  feet  that  it 
provides  insufficient  limitation  on  24 
hour  average  emissions  levels  and 
allows  noncompliance  with  the  limit  for 
a  majority  of  the  time.  Therefore,  this 
paragraph  of  rule  3745-17-03  is  not 
approvable.  Except  for  this  paragraph, 
this  rule  provides  clear,  appropriate  test 
methods  and  is  approvable. 

Rule  3745-17-04  provides 
compliance  deadlines  by  which  limits 
provided  elsewhere  in  chapter  3745-17 
must  be  met.  This  rule  replaces  a 
previously  approved  but  now  outdated 
rule  providing  only  a  single  compliance 
date  of  April  15, 1977.  For  the  limits 
that  have  been  added  recently  to  chapter 
3745-17,  this  rule  requires  compliance 
for  some  sources  immediately  (tne 
effective  date  of  the  State  rules),  for 
most  other  sources  by  December  31, 
1993,  and  for  selected  sources  at  Ford 
Motor  Cleveland  Casting  Plant  by 
December  31, 1994.  Even  though  rule 
3745-17-04  raises  issues  discussed 
below  concerning  the  requirement  in 
nonattainment  areas  that  reasonably 
available  control  technology  be 
implemented  by  December  10, 1993, 
this  rule  is  unambiguous  and 
approvable. 

Neither  rule  3745-17-05 
(Nondegradation  policy)  nor  rule  3745- 
17-06  (an  empty  rule  at  the  State  level) 
were  submitted.  Rule  3745-17-06 
reflects  the  repeal  of  rule  AP-3-06, 
which  was  approved  as  part  of  the  SIP 
and  contained  criteria  for  specifying  the 
stringency  level  of  emissions  limits  for 
regions  in  the  State.  However,  this  rule 
has  been  superseded  by  a  clearer 
specification  of  which  counties  are 
subject  to  which  limits.  Therefore,  rule 
AP-3-06  may  be  removed  from  the  SIP. 

Rule  3745-17-07  provides  Statewide 
opacity  limits.  Stack  emissions  must 
meet  a  limit  of  20  percent  opacity  as  a 
6-minute  average,  except  that  one  6- 
minute  average  is  permitted  to  be  up  to 
27  percent.  Fugitive  emissions  from 
industrial  processes  must  meet  a  limit  of 
20  percent  opacity  as  a  3  minute 
average.  Visible  emissions  limits  are 
specified  for  the  various  operations 
involved  in  coke  production.  Roadways, 
parking  areas,  and  storage  piles  are 
required  to  have  no  visible  emissions 
except  for  specified  numbera  of  minutes 
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per  hour.  Unpavvd  roadways  and 
paridng  areas  are  allowed  to  exhibit  13 
minutes  of  visible  emissions  per  hour, 
peved  roadwrays  and  parking  areas  are 
allowed  to  exhibit  6  minutes  of  visible 
emissions  per  hour,  and  storage  piles 
are  alloMred  to  exhibit  13  minutes  of 
visible  emissions.  Supplementing  this 
rule  is  a  sxunmary  of  a  study  conducted 
by  Ohio  EPA  demonstrating  that  these 
roadway,  parking  area,  and  storage  pile 
limits  can  reasonably  be  achieved. 

Rule  3745-17-07  also  provides 
varioiis  exemptions  from  these  opacity 
limits.  Limited  exemptions  from  the 
stack  opacity  limit  are  provided  for 
start-up,  shutdown,  intermittent  soot- 
blowing,  and  intermittent  ash  removal 
for  hiel  burning  sources,  and  limited 
exemptions  are  also  provided  for  rare 
malfunctions  and  for  selected  other 
source  types.  In  correspondence  to  Ohio 
EPA  dated  October  26, 1983,  and 
February  17, 1984.  USEPA  made 
recommendations  on  how  to  define 
limited,  reasonable  exemptions  in  a 
clear  manner.  Ohio  has  adopted 
regulations  that  reflect  the  USEPA 
recommendations.  Ohio  has  also 
addressed  various  provisions  of 
"director's  discretion"  in  its  rules, 
stating  in  paragraph  (D):  "Any  revision 
approved  by  the  director  in  accordance 
with  [the  several  paragraphs  in  the  nde 
that  involve  judgmental,  nonreplicable 
decisions]  shall  not  revise  the  federally 
enforceable  requirements  of  the  state 
implementation  plan  until  approved  by 
the  U.S.  environmental  protection 
agency."  Thus,  in  most  cases,  specific 
criteria  in  the  rule  establish  limited 
exemptions  for  probably  unavoidable 
exceedances  of  the  general  opacity  limit, 
and  the  remainder  of  cases  will  be 
subject  to  USEPA  evaluation  as  a  SIP 
submittal.  Finally,  the  rule  provides  that 
sources  meeting  an  applicable  mass 
emission  limit  but  unaole  to  meet  the 
opacity  limit  may  obtain  an  alternate 
opacity  limit,  which  like  other 
discretionary  revisions  does  not  change 
the  federally  enforceable  opacity  limit 
until  USEPA  approval. 

Rule  3745-17-07  replaces  the 
previously  approved  rule  AP-3-07,  and 
is  considerably  more  stringent,  more 
enforceable,  and  limits  several 
significant  source  categories  which  were 
not  effectively  limited  by  rule  AP-3-07. 
Rule  3745-17-07  is  fiiUy  approvable. 

Rule  3745-17-08  provides  that 
sources  in  specified  significant  source 
areas  in  the  Stats  must  take  or  install 
"reasonably  available  control  measures 
to  prevent  fugitive  dust  from  becoming 
alibome."  The  rule  continues  that 
"Such  reasonably  available  control 
measures  shall  include  *  *  *  one  or 
more  of"  a  listing  of  nine  control 


measures.  For  example,  one  listed 
measxue  is  "installation  and  use  *  *  * 
of  equipment  to  *  *  *  capture,  vent  and 
control"  emissi<ms,  meeting  a 
particulate  matter  concentration  limit  in 
the  control  equipment  outlet  of  ".030 
grain  per  dry  standard  cubic  foot  of 
exhaust  gases  or  *  *  'no  visible 
particulate  emissions  from  the  exhaust 
stadc(s),  whichever  is  less  stringent." 

Rule  3745-17-08  is  a  replacement  t<a 
and  is  more  stringent  than  the 
previously  approved  rule  AP-3-09. 
Rule  3745-17-08  exempts  emissions 
from  tilling  and  wind  erosion  of  farm 
land  and  from  selected  other  source 
types  but  specifies  additional  measures 
applicable  to  certain  source  types  and 
slightly  enhances  the  stringency  of  other 
measures.  Many  States  have  "reasonably 
available  control  measiue  regulations," 
and  some  courts  have  overturned 
enforcement  cases  based  on  such 
regulations  because  the  applicable 
regulations  were  unclear  as  to  what 
extent  of  control  was  required. 
However.  Ohio's  rule  3745-17-08  is 
clearer  than  many  of  its  counterpart 
regulations  in  other  States.  The  nine 
control  measures  are  written  to  apply  to 
nine  different  kinds  of  sources,  such 
that  it  is  clear  for  most  sources  which 
requirement  applies.  Further,  each  of 
the  nine  control  measures  are  clearly 
defined.  Thus,  this  rule  is  found  to  be 
enforceable.  For  these  reasons,  rule 
3745-17-08  is  approvable. 

Rule  3745-17-09  specifies  particulate 
matter  emissions  limits  and  odor 
requirements  for  incinerators.  Medical 
waste  incinerators  are  exempted  from 
this  rule  but  are  regulated  imder  chapter 
3745-75  of  Ohio's  regulations.  Rule 
3745-17-09  is  similar  to  but  more  clear 
than  the  previously  approved  AP-3-10. 
The  six  Rules  in  chapter  3745-75 
provide  clear,  enforceable,  more 
stringent  reqmrements  for  medical 
waste  incinerators.  Thus,  rule  3745-17- 
09  and  the  six  rules  in  chapter  3745-75 
are  approvable. 

Rule  3745-17-10  provides  particulate 
matter  emissions  limits  from 
combustion  sources.  A  key  portion  of 
this  rule  is  a  graph  specifying  emissions 
limits  for  combustion  of  solid  fuels  and 
liquid  fuels  other  than  number  two  fuel 
oil  These  graphical  limits  are  identical 
to  the  graphioil  limits  in  the  previously 
approved  rule  AP-3-11.  Compared  to 
this  previously  approved  rule,  rule 
3745-17-10  reflects  revised  emission 
limits  for  three  individual  facilities  in 
the  State,  provides  a  procedure  for 
derating  of  fuel  burning  equipment, 
provides  an  alternative  set  of  limits  for 
small  coal-fired  space  heating 
equipment  which  are  more  woric 
practice  oriented,  and  specifies  a 


significantly  more  stringent  limit  for 
combustion  of  gaseous  niels  and 
number  two  fiiel  oil  Rule  3745-17-10 
also  specifies  which  counties  and 
subcounty  areas  are  subject  to  each  set 
of  limits,  and  thus  is  less  ambiguous 
than  rule  AP-3-06  in  the  current  SIP. 
Overall,  rule  3745-17-10  is  clearly  more 
enforceable  and  more  stringent  than  the 
previously  approved  rule  and  is  fully 
approvable. 

Rule  3745-17-11  provides  emissions 
limits  for  stack  emissions  from 
industrial  sources  other  than 
combustion  sources.  The  key  element  of 
this  rule  is  knovm  as  a  "process  weight 
rate  limit,"  which  specifies  the 
allowable  quantity  of  emissions  as  a 
function  of  the  weight  of  material 
processed  by  the  source  per  hour.  This 
rule  also  provides  an  emission  limit 
calculated  as  a  function  of  uncontrolled 
emissions.  Both  sets  of  limits  are 
essentially  identical  to  the  sets  of  limits 
in  the  previously  approved  rule  AP-3- 
12.  Rule  3745-17-11  was  also  modified 
to  specify  limited  exemptions  for  two 
source  types,  to  remove  inappropriate 
testing  provisions,  to  clarify  geographic 
applicaoility  of  diHerent  limits  (as 
disciissed  with  rule  3745-17-10).  and  to 
specify  clear  limits  for  stationary  gas 
turbines  and  stationary  internal 
combustion  engines.  Overall,  rule  3745- 
17-11  is  clearly  more  enforceable  and 
more  stringent  than  the  previously 
approved  rule  and  is  fully  approvable. 

Rule  3745-17-12  is  a  new  rule 
providing  limits  for  specified  sources  in 
Cuyahoga  County.  These  limits  are 
intended  to  reduce  allowable  emissions 
in  this  nonattainment  area  sufficiently 
to  assure  attainment,  to  implement 
reasonably  available  control  technology, 
and  to  meet  other  Part  D  requirements 
for  Cuyahoga  County.  The  sections  of 
this  notice  that  follow  discuss  whether 
rule  3745-17-12,  in  conjimction  with 
Ohio's  other  particulate  matter  rules, 
suffice  to  meet  applicable  part  D 
requirements,  or  whether  additional 
limitations  are  necessary. 

Previous  discussion  bas  noted  that  the 
quench  water  test  method  in  rule  3745- 
17-03  is  not  approvable.  As  a  result  of 
inseparability  from  this  test  method,  the 
quench  water  quality  limit  in  paragraph 
(P)(6)(a)  of  rule  3745-17-12  also  may 
not  be  approved.  Otherwise,  the  limits 
in  rule  3745-17-12  are  clear  and 
enforceable,  all  limits  are  more  stringent 
than  the  limits  resulting  from  other 
rules.  All  portions  of  this  rule  except 
paragraph  (P)(6)(a)  are  fiiUy  approvable. 

Similariy,  rule  3745-rl7-13  is  a  new 
rule  providing  limits  for  specified 
sources  in  Jefferson  County,  for  the 
purpose  of  ass»iring  attainment  in  the 
Steubenville  nonattainment  area.  Again. 
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discussion  below  addresses  Mdiether  the 
proposed  SIP  is  sufficient  to  meet  part 
D  requirements.  In  any  case,  these  limits 
too  are  clear  and  enftvceable,  more 
stringent  than  other  rules,  and  so  rule 
3745-17-13  is  fully  approvable. 

Rule  3745-17-14  letjuires  selected 
companies  in  Cuyahoga  and  Jefiiarson 
Counties  to  identify  control  strategies 
for  Ohio  to  submit  as  contingency  plans. 
The  requirement  for  contingency  plans 
is  a  new  requirement  in  secAion 
172(c)(9)  of  the  Clean  Air  Act  as 
amended  in  1990.  Rule  3745-17-14 
does  not  provide  specific,  enforceable 
contingency  measures  satisfying  the 
requirements  of  paragraph  172(c)(9). 
Nevertheless,  it  wo\ild  be  appropriate  to 
approve  rule  3745-17-14.  This  rule 
strengthens  the  SIP,  insofar  as  it 
requires  companies  to  develop 
contingency  strategies  and  insofar  as  it 
provides  a  mechanism  for  the 
implementation  of  those  measiires.  A 
more  thorough  discussion  of  this  rule  is 
provided  below. 

IV.  Requirements  of  Section  189 

The  air  quality  planning  requirements 
for  moderate  particulate  matter 
nonattainment  areas  are  set  out  in  title 
I  of  the  Act.  The  USEPA  has  issued  a 
"General  Preamble"  describing  the 
Agency's  preliminary  views  on  how  it 
intends  to  review  SIP's  and  SIP 
revisions  submitted  \mder  title  I  of  the 
Act.  including  those  State  submittals 
addressing  moderate  particulate  matter 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)).  Interested  parties  should  refer  to 
the  General  PreamDle  for  a  more 
detailed  discussion  of  the 
interpretations  of  title  I  advanced  in 
today's  proposal  and  the  supporting 
rationale.  In  today's  rulemaking  action 
on  revisions  to  the  Ohio's  moderate 
particulate  matter  SIP.  USEPA  is 
applying  its  interpretations  to  the 
specific  factual  situation  presented  in 
C^o.  USEPA  will  consider  timely 
submitted  comments  before  taking  final 
action  on  today's  proposal. 

Part  D  of  title  I  contains  provisions 
applicable  to  nonattainment  areas. 
Moderate  particulate  matter 
nonattainment  areas  must  meet  the 
applicable  requirements  set  out  in 
subparts  1  and  4  of  part  D.  Subpart  1 
(especially  section  172(c))  contains 
provisions  generally  applicable  to  all 
nonattainment  areas,  and  subpart  4 
(especially  section  189)  contains 
provisions  specifically  applicable  to 
particulate  matter  nonattainment  areas. 
At  times,  certain  requirements  of 
subparts  1  and  4  seem  to  overlap  or 
conflict.  USEPA  has  attempted  to  clarify 
the  relationship  among  these  various 


provisions  in  the  General  Preamble  and. 
as  appropriate,  in  today's  notice. 

Section  189.  found  in  subpart  4  of 
part  D  of  title  I  of  the  Act.  provides  the 
principal  requirements  applicable  to 
particulate  matter  nonattainment  area 
plans.  Of  particular  importance  for 
moderate  area  nonattainment  plans  are 
the  requirements  in  section  189(a)(1). 
This  section  includes  the  requirement  in 
section  189(a)(1)(B)  for  States  either  to 
demonstrate  attainment  or  to 
demonstrate  that  attainment  is 
infaasible  by  the  applicable  attainment 
deadline,  and  includes  the  requirement 
in  section  189(a)(1)(C)  to  provide  for 
reasonably  available  control  measiires 
(RACM).  (The  requirement  in  section 
189(a)(1)(A)  for  a  new  source  permitting 
program  will  be  addressed  in  a  separate 
State  submittal  and  separate  USEPA 
rulemaking.)  Also  relevant  is  the 
requirement  in  section  189(e)  for  States 
to  control  sources  of  particulate  matter 
precursor  emissions,  imless  the  USEPA 
determines  that  such  sources  do  not 
contribute  significantly  to  violations  of 
the  particulate  matter  standards.  Review 
of  Ohio's  submittals  with  respect  to 
each  of  these  three  provisions  is 
provided  in  the  subsections  that  follow. 

A.  Attainment  Demonstration 

As  noted,  for  initial  moderate 
particulate  matter  nonattainment  areas, 
the  State  must  submit  a  demonstration 
(including  air  quality  modeling) 
showing  that  the  plan  will  provide  for 
attainment  as  expeditiously  as 
practicable  but  no  later  than  December 
31. 1994  (See  section  189(a)(1)(B)  of  the 
Act).  Alternatively,  the  State  must  show 
that  attainment  by  December  31, 1994  is 
impracticable.  In  the  General  Preamble, 
USEPA  indicated  that  the  attainment 
demonstrations  for  the  initial  moderate 
areas  must  generally  follow  existing 
modeling  guidelines  for  particulate 
matter  (see  57  FR  13539). 

Ohio  provided  analyses  concluding 
that  both  Cuyahoga  County  and  the 
Steubenville  area  would  attain  the 
standards  by  December  31. 1994.  These 
analyses  have  two  components: 

(1)  An  emissions  inventory,  and 

(2)  A  dispersion  modeling  analysis  of 
the  concentrations  resulting  from  those 
emissions.  The  discussion  that  follows 
summarizes  the  more  detailed 
disciission  contained  in  the  USEPA 
technical  support  document. 

The  prinapal  causes  of 
nonattainment  in  the  two  nonattainment 
areas  are  industrial  sources.  Therefore, 
in  accordance  with  the  "Guideline  on 
Air  Quality  Models,"  the  attainment 
analyses  submitted  by  Ohio  are  based 
on  dispersion  modeling  using  an 
inventory  of  allowable  emissions  bom 


industrial  sources  in  each  area, 
supplemented  by  modeling  using  actual 
emissions  for  the  relatively  minor 
nonindustrial  sources  ("area  sources"). 
The  concentration  estimate  at  each 
analyzed  location  reflects  the  sum  of  the 
impact  of  industrial  sources  plus  the 
impact  of  area  sotirces  plus  a 
background  concentration. 

Hie  significant  emission  points  in  the 
two  nonattainment  areas  are  of  three 
types: 

(1)  Stack  sources, 

(2)  Process  fugitive  emissions,  and 

(3)  Area  sources  such  as  roadways 
and  storage  piles.  Stack  sources  are 

generally  subject  to  an  hourly  emission 
mit,  typically  established  either  as  a 
point-specific  limit  in  rule  3745-17-12 
and  rule  3745-17-13,  as  a  result  of  the 
generic  process  weight  rate  limit  in  rule 
3745-17-11.  or  as  a  result  of  an 
applicable  control  measure  from  rule 
3745-17-08.  These  limits  are  expressed 
in  terms  of  total  suspended  particulate 
matter,  which  is  used  as  a  surrogate  for 
hmiting  the  particulate  that  are  of  a 
nominal  aerodynamic  diameter  of  10 
microns  or  less.  Process  fugitive 
emissions  are  generally  limited  by  rule 
3745-17-07,  which  specifies  a  general 
3-minute  average  opacity  limit  for 
fugitive  soiuces  of  20  percent  opacity,  as 
well  as  specifying  a  stack  opacity  limit 
and  specifying  particular  opacity  limits 
for  particular  coke  oven  operations. 
Finally,  emissions  from  roadways  and 
other  area  source  types  are  limited  by 
Statewide  limits  on  the  allowable 
number  of  minutes  of  visible  emissions 
specified  in  rule  3745-17-07  and  for 
many  Cuyahoga  and  Jefferson  County 
facilities  by  tighter  limits  on  the 
allowable  number  of  minutes  of  visible 
emissions  specified  in  rule  3745-17-12 
and  3745-17-13. 

For  stack  sources,  the  estimation  of 
allowable  emissions  is  relatively 
straightforward.  This  estimation  is 
complicated  by  Ohio's  use  of  emission 
limits  expressed  in  terms  of  total 
suspended  particulate  matter,  which 
requires  an  estimation  of  the  portion  of 
those  emissions  consisting  of  particles 
nominally  10  microns  and  smaller. 
Nevertheless,  Ohio  has  used  appropriate 
procedures  and  made  appropriate 
estimates  of  the  fine  particle  emission 
rates  allowed  by  the  applicable  total 
particle  limits.  USEPA  review  of  stack 
emissions  estimates  identified  only  a 
few  relatively  minor  errors,  generally 
from  the  use  of  actual  rather  than 
allowable  emissions. 

For  process  fugitive  soiuces.  the 
estimation  of  emissions  allowed  by  an 
applicable  opacity  limit  is  much  more 
difficult.  In  many  cases.  Ohio  has  made 
appropriate  judgements  of  the  quantity 
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of  allowable  emissions  from  these 
sources.  However,  for  selected  emission 

Eoints  in  the  Steubenville  area,  USEPA 
slieves  that  Ohio  has  significantly 
underestimated  the  emissions  permitted 
by  the  applicable  regulation. 

One  emission  point  for  which 
emissions  are  judged  to  be  significantly 
imderestimated  is  the  roof  monitor  for 
the  basic  oxygen  furnaces  at  Wheeling- 
Pittsburgh  Steel.  The  emissions  estimate 
is  documented  in  a  report  provided  by 
the  company  and  included  in  the  State's 
submittal.  Two  features  of  this  estimate 
warrant  disciission.  First,  the  company 
estimated  that  its  emission  captive 
system  captures  99.5  percent  of  the 
emissions  generated  during  the  oxygen 
blowing  operation,  so  that  fugitive 
emissions  are  only  0.5  percent  of 
generated  emissions.  Second,  the 
company  assumed  that  only  a  fraction  of 
emissions  generated  by  a  basic  oxygen 
furnace  but  escaping  the  primary 
emissions  capture  system  are  actually 
emitted  into  the  atmosphere. 

Wheeling-Pittsburgh  Steel  argued  for 
its  capture  efficiency  estimate  by 
presenting  data  that  the  mass  of  solids 
captured  by  the  basic  oxygen  furnace 
emission  control  system  were  104.2 
percent  of  the  generated  emissions  as 
estimated  according  to  AP-42.  However, 
given  the  uncertainties  in  AP-42 
emission  factors,  it  is  USEPA's  position 
that  these  data  cannot  distinguish 
between  99.5  percent  capture  and  for 
example  95  percent  capture,  and  in  fact 
better  support  an  argument  that  AP-42 
understates  the  emissions  generated  by 
this  source. 

Wheeling-Pittsburgh  Steel  did  not 
justify  its  assimiption  that  some 
uncaptured  emissions  are  not  actually 
emitted,  but  the  emissions  calculation 
reflects  an  implied  rationale.  This 
implied  rationale  reffects  a  comparison 
of  the  "at  building  monitor"  emission 
factors  to  the  "at  source"  emission 
factors  for  tapping  and  for  charging 
given  in  AP-42.  This  implied  rationale 
treats  the  "at  source"  emission  factor  as 
indicative  of  the  rate  of  emissions 
generation  and  treats  the  "at  building 
monitor"  emission  factor  as  indicative 
of  the  quantity  of  emissions  actually 
reaching  the  atmosphere.  (Both  "at 
building  monitor"  emission  factors  are 
lower  than  the  corresponding  "at 
source"  emission  factors  given  in  AP- 
42;  otherwise,  the  company  would  be 
implying  that  emissions  are  self- 
generated  within  the  building.)  The 
implied  rationale  rests  on  the  further 
assumptions  that  the  AP-42  emission 
factor  for  basic  oxygen  furnace  (BOP) 
melting  and  refining  is  an  "at  source" 
rather  than  an  "at  building  monitor" 
emission  factor,  and  that  &e  same 


settling  or  emissions  disappearance  that 
the  company  apparently  believes  occurs 
with  charging  and  tapping  also  occurs 
with  melting  and  refining. 

USEPA  does  not  ame  that  the  "at 
source"  and  "at  building  monitor" 
emission  &ctort  for  changing  and 
tapping  imply  that  emissions  bom  these 
operations  or  emissions  from  melting 
and  refining  will  either  settle  within  the 
building  or  otherwise  disappear.  More 
generally.  USEPA  finds  that  the  BOF 
emissions  estimates  developed  by  the 
company  are  not  justified  and 
significantly  imderestimate  the  fiill 
atmospheric  emissions  bom  this  source. 

A  second  set  of  emission  points  of 
concern  are  coke  ovens.  In  order  to 
estimate  emissions  permitted  by  the 
visible  emissions  limits  that  apply  to  the 
various  coke-making  operations,  Ohio 
used  information  provided  in  "Coke 
Oven  Emissions  from  Wet-Coal  Charged 
By-Product  Coke  Oven  Batteries — 
Background  Information  for  Proposed 
Standards"  (USEPA  Report  Number 
EPA-450/3-85-O28a,  April  1987). 
Although  this  report  provides  data  to 
support  a  reasonable  estimate  of  these 
emissions,  selected  aspects  of  Ohio's 
estimation  procedure  are  inappropriate. 
Most  significantly,  the  emission  factors 
are  based  on  an  actual  leak  rate  rather 
than  on  the  allowable  leak  rate 
permitted  by  the  applicable  limitation. 
In  addition,  minor  errors  were  identified 
in  the  calculations  of  the  relationship 
between  benzene  soluble  organic 
emissions  and  fine  particulate  matter 
emissions. 

In  the  case  of  Cuyahoga  County, 
Ohio's  estimates  are  not  significantly 
different  from  more  appropriately 
derived  estimates,  particularly  given 
that  Ohio  included  a  coke  oven  battery 
which  by  a  federally  enforceable  permit 
has  been  shut  down.  However, 
emissions  for  the  coke  ovens  in  the 
Steubenville  area  (in  Brooke  County, 
West  Virginia)  are  significantly 
underestimated. 

The  final  type  of  source  in  Ohio's 
inventory  was  open  dust  sources  such 
as  roadways  and  storage  piles. 
Equations  in  AP-42  and  "Control  of 
Open  Fugitive  Dust  Sources"  were  used 
to  estimate  imcontrolled  emissions  from 
these  sources.  The  State  assiuned  that 
the  applicable  limits  on  the  allowable 
number  of  minutes  of  visible  emissions 
would  require  emissions  from  these 
sources  to  be  reduced  by  95  percent. 
Ohio  also  provided  a  study 
demonstrating  that  its  limits  are  strict 
but  achievable.  Although  the 
relationship  between  emissions  rates 
and  the  number  of  minutes  of  visible 
emissions  has  not  been  clearly 
established,  USEPA  finds  that  Ohio  has 


made  a  plausible  estimate  of  the 
reductions  that  its  regulations  require, 
particxilarly  for  the  most  significant 
sources. 

Another  inventory  issue  pertains  to 
condensible  partiauate  matter 
emissions,  i.e.,  material  which  is 
emitted  in  gaseous  form  (and  is  in 
gaseous  form  at  the  temperature  used  in 
the  applicable  stack  test  method)  but 
condenses  into  particulate  form  at 
ambient  temperature.  The  State 
provided  condensible  particulate  matter 
emissions  estimates  for  Cuyahoga 
County,  based  on  numerous  stack  tests 
that  have  been  conducted  on  sources  in 
the  County.  However,  the  emissions 
inventory  for  the  Steubenville  area  was 
found  to  include  no  emissions  of 
condensible  particulate  matter  other 
than  bom  coke  oven  leaks.  Several 
sources  in  the  area  have  the  potential  for 
significant  condensible  particulate 
matter  emissions  which  could  affect 
whether  the  plan  provides  for 
attainment  or  adequately  requires 
reasonably  available  control  technology. 

Full  assurance  of  attainment  requires 
that  the  emissions  limits  which  are 
necessary  to  assure  attainment  are  fully 
enforceable.  One  set  of  limits  of  special 
concern  govern  emissions  from  coke 
pushing  and  vented  emissions  from 
material  handling  operations.  These 
sources  are  regulated  under  rule  3745- 
17-08(B),  which  requires  "one  or  more" 
of  the  nine  measiu^s  specified  in  the 
paragraph.  Since  paragraph  (B)(3)  of  this 
rule  is  clearly  appropriate  for  these 
sources,  the  requirement  in  this 
paragraph  for  achieving  .03  grain  of 
particulate  emissions  per  dry  standard 
cubic  foot  of  exhaust  gases  (or  no  visible 
stack  emissions,  whichever  is  less 
stringent)  applies  to  these  sources.  For 
these  and  other  sources,  with  the 
exception  of  the  quench  water  test 
method  issue  identified  above,  Ohio's 
regulations  are  clearly  written  and 
provide  that  the  limitations  assumed  in 
deriving  the  allowable  emissions 
inventory  are  fully  enforceable. 

The  second  main  element  of  the 
State's  attainment  demonstrations  is  a 
dispersion  modeUng  analysis.  The 
attainment  demonstration  utilized  the 
most  recent  version  of  the  Industrial 
Source  Complex,  Short  Term,  (ISCST), 
model  dated  90346,  and  (ISCLT).  model 
dated  90008  available  at  the  time  the 
State  prepared  its  plan.  The  model  was 
run  in  the  regulatory  default  mode.  The 
Complex  I  model,  dated  90095,  was 
used  in  conjunction  with  ISCST  to 
evaluate  intermediate  terrain.  The 
Gaussian-Plume  Multiple  Source  Air 
Quality  Algorithm  (RAM)  was  also  used 
to  model  regional  area  particulate  matter 
emissions.  Total  concentrations  were 
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Mtinutad  tnf  adding  the  ISCST 
•stimataa.  the  RAM  tetiiiiates.  and  a 
iiianiUv4iaMd  backpound 
coiicKitiation. 

The  modalina  tot  aach  of  the  two 
■raas  used  a  tiibetantlal  grid  of 
laceptois.  The  lecepton  for  Coyahoge 
County  initially  contained  022  receptors 
and  evtided  across  the  Comity.  The 
ncepUx  rseohitioo  ranged  from  l.O 
kilometer  in  the  remote  arees  to  0.25 
kilometers  in  the  immediate  vicinity  of 
the  highest  receptors.  The  final  model 
nms  were  performed  on  a  grid  of  253 
receptors  focussing  on  the  peak  impect 
aieas  in  the  County.  The  receptor  ^d 
for  the  Jefiersoo  County.  Ohio/ 
Follandwe.  West  Virginia  area,  covered 
an  8x13  kilometer  rectangular  area  and 
used  382  receptors.  Receptor  resolution 
ranged  from  1.0  kilometer  at  the  edge  of 
the  grid,  to  0.2  kilometers  at  the 
propefty  linee  of  three  major  fKilities. 

Tm  Cuyahoga  County  ^udy  utilized 
five  years  of  National  Weather  Service 
(NWS)  daU  (1983-1987).  The  surfiace 
observations  wwe  collected  at  the 
develand-Hopkina  NWS  site  while  the 
upper  air  data,  used  to  detMmine 
mixing  hrights,  was  collected  at  the 
BufUo  NWS  site.  The  sites  were  d.osen 
because  they  are  most  representative  of 
the  meteorology  in  the  study  area, 
taking  into  account  Lake  Brie  effects  oo 
wind,  temperature,  and  mixing  heights. 

The  Jefierson  County  study  utilized 
one  year  of  on-site  meteorological  data. 
A  tower  with  instruments  at  both  10 
meter  and  30  meter  levels  was  used  to 
collect  data  on  wind  q>eed.  wind 
direction,  wind  direction  variability 
(sigma  theta),  and  temperature.  The 
tower  is  located  in  the  Ohio  Riva 
valley.  ad)acent  to  the  Wheeling 
Pittsburgh  Steel  facility  in  Follambee. 
West  Vininia.  Upper  air  daU  froa  the 
Pittsburgh,  Pennsylvania  NWS  sito  was 
used  to  determine  mixing  heights. 
USEPA  believes  that  one  year  of  local 
data  better  represents  both  typical  and 
worst  case  meteorology  in  the 
Steubenville  area  than  five  years  ai 
NWS  data,  and  that  these  data  era 
appropriate  for  all  vaa\at  sources  and 
receptors  in  the  aree. 

In  order  to  account  for  unmodeled 
sourcea,  Ohio  determined  a  background 
concentration  that  was  representative  of 
rural/noo-industrial  air  quality.  Based 
on  monitoring  in  Adams  County.  Ohio, 
the  State  used  a  24-hour  background 
concentration  of  28.0  microgram  per 
cubic  meter  (n%/m^]  (reflecting  a  second- 
high  value)  and  an  annual  badcground 
concentration  of  18.4  )ig/m>  (reflecting 
an  annual  average). 

The  24  hour  average  National  Primary 
and  Secondary  Ambient  Air  Quality 
Standards  for  particulate  matter  are 


attained  when  the  concentration 
exceeds  the  standard  less  then  or  equal 
to  one  day  per  yeer.  Therefore,  for  any 
given  location,  the  critical  24  hour 
average  concentration  for  perticulate 
matter  modeling  with  five  yeen  of 
meteorological  data  is  the  sixth  highest 
concentration.  In  Cuyahoga  Coimty, 
among  recepton  near  Ford's  Cleveland 
Cesting  Plant,  the  highest  critical 
concentration  (i.e.,  the  hi^eet  sixth 
highest  concentration)  was  147.7  Mg/m3. 
The  highest  critical  concentration  near 
LTV  was  143.2  \ig/mi.  These 
concentrations  represent  the  siun  of  the 
total  point  source  impacts,  the 
background  concentration,  and  the  RAM 
area  source  contribution. 

In  Jeffereon  County,  the  use  of  one 
year  of  on-site  meteorological  data  led  to 
a  different  means  of  identifying  the 
critical  concentration.  In  accordance 
with  the  "PMio  SIP  Development 
Guideline,"  the  critical  concentration  is 
the  second  high  concentration  at  a  given 
location.  The  highest  critical 
concentration  in  the  Steubenville 
nonattaimnent  aree  and  its  immediate 
vicinity  as  modeled  by  Ohio  was  144.06 
|ig/m3.  The  modeling  predicted  very 
high  concentrations  at  recepton  placed 
near  Weirton,  West  Virginia.  An 
analysis  of  the  concentrations  modeled 
at  these  recepton  showed  that  sources 
in  the  Weirton  area  contributed  over 
99%  of  the  highest  second-highest  24- 
hour  concentration.  Sources  in  the 
Steubenville-Follansbee  nonattainment 
area  contributed  11  (ig/m^  to  the  highest 
second  highest  concentration.  The  City 
of  Weirton,  including  the  portion  of  the 
dty  in  Brooke  County  and  the  portion 
in  Hancock  County,  West  Virginia,  has 
been  proposed  to  be  designated 
nonattainment.  This  aree  includes  all 
the  sources  that  contribute  significantly 
to  these  modeled  violations.  Therefore, 
USEPA  proposes  to  rely  on  the  SIP 
which  will  be  required  for  Weirton  to 
address  these  modeled  violations. 

USEPA  has  conducted  further 
modeling  runs  to  assess  the  significance 
of  various  issues.  These  modeling  runs 
are  documented  in  USEPA 's  November 
17, 1992  technical  support  document  for 
this  rulemaking.  These  modeling  runs 
utilized  the  current  version  of  the 
Industrial  Source  Complex  model, 
knovim  as  ISC2,  and  were  conducted 
with  and  without  corrections  to  the 
emissions  inventory  problems  identified 
in  USEPA 's  review. 

One  finding  from  USEPA 's  modeling 
was  that  ISC2  predicted  concentrations 
very  similar  to  those  of  ISC  in  both 
Cuyahoga  County  and  the  Steubmville 
area.  At  almost  ail  locations.  ISC2 
predicted  slightly  lower  concentrations 
than  ISC  At  no  location  did  ISC2 


predict  exceedancas  of  the  NAAC^  not 
predicted  by  ISC. 

A  second  finding  from  USEPA's 
modeling  was  that  correction  of 
emissions  inventory  erron  in  Cuyahoga 
County  did  not  change  the  conclusion 
that  the  State's  plan  provides  for 
attainment.  (This  analysis,  like  C^o's 
analysis,  assumed  that  the  quench  water 
limit  will  be  fully  mforceable.) 
Consequently,  USEPA  believes  that  the 
emissions  inventory  for  this  area  is 
adeqiiate  to  satisfy  requirements  for  an 
accurate  inventory,  and  believes  that  the 
State  plan  provides  for  attainment  in 
Cuyahoga  Coimty,  provided  that  the 
quench  water  limit  is  made  fully 
enforceable. 

A  third  finding  from  USEPA's 
analysis  is  that  correction  of  erron  in 
the  Steubenville  area  emissions 
inventory  led  to  prediction  of 
substantial  violations  of  the  NAAQS  in 
the  area.  Particularly  significant  are  the 
emissions  estimates  for  fugitive 
emissions  from  Wheeling-Pittsburgh 
Steel's  basic  oxygen  furnace  shop  and 
coke  ovens,  which  USEPA  believes 
underestimate  these  emissions 
substantially.  Other  less  significant 
issues  relating  to  the  emissions 
inventory  and  modeling  analysis  for  this 
area  are  discussed  in  tha  technical 
support  documents  for  this  rulemaking. 
Consequently,  the  plan  for  the 
Steubenville  area  is  judged  not  to 
provide  for  attainment  (nor  did  the  plan 
demonstrate  that  attaiiunent  is 
infaasible),  and  thus  does  not  satisfy 
section  189(a)(1)(B). 

B.  Reasonably  Available  Control 
Measures  (RACM) 

Section  189(a)(1)(C)  requires 
particulate  matter  plans  to  include 
"(plrovisions  to  assure  that  reesond}ly 
available  control  measures  for  the 
control  of  PM-10  shall  be  implemented 
no  later  than  December  10, 1993. .  .  ." 
Guidance  in  the  General  Preamble 
clarifies  that  attainment  needs  are  a 
significant  factor  in  judging  whether 
this  requirement  for  reasonably 
available  control  measures  (RACM)  is 
met,  since  "some  available  control 
measures  may  not  be  'reasonably' 
available  because  their  implementation 
would  not  expedite  attainment."  (See  57 
FR  13543.)  As  noted  in  section 
17Z(c)(l),  RACM  includes  reasonably 
available  control  technology  (RACT). 

Most  of  the  sources  in  Cuyahoga 
County  are  subject  to  emission 
limitations  providing  for  attaiimient  that 
are  eflisctive  by  or  well  before  the  end 
of  1993.  Although  a  few  compliance 
deadlines  are  December  31, 1993,  rather 
than  the  December  10, 1993,  deadline  in 
section  189(aXl)(C).  the  three  week 
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difference  is  considered  de  minimis.  In 
addition,  sources  which  can  be  rapidly 
controlled,  most  notably  roadways  and 
storage  piles,  are  subject  to  stringent 
control  requirements  which  are  already 
in  effect.  For  this  majority  of  sources, 
USEPA  believes  that  no  additional 
control  measures  beyond  those  already 
required  could  be  implemented 
sufficiently  rapidly  to  expedite 
attainment. 

On  the  other  hand,  for  one  ladlity  in 
Cuyahoga  County,  the  Ford  Motor 
Cleveland  Casting  Plant,  the  State  plan 
permits  three  of  the  control  measures 
included  in  the  attainment 
demonstration  to  be  implemented  as 
late  as  December  31, 1994,  well  after  the 
December  10, 1993,  RACM  deadline.  As 
indicated  above,  USEPA  interprets  that 
the  RACM  requirement  may  be  met 
either 

(1)  By  implementation  of  sufficient 
measures  to  provide  for  attainment  by 
December  1993,  along  with  a 
demonstration  that  no  additional 
reasonably  available  measiu«s  would 
expedite  attainment;  or 

(2)  By  implementing  all  RACM  by 
December  1993.  The  State  has  not 
demonstrated  that  either  criterion  is 
met.  This  issue  was  further  evaluated  by 
reviewing  whether  additional  measures 
are  available  at  this  facility  which 
would  be  considered  to  be  R\CM.  First, 
the  emission  levels  achievable  at 
cupolas  are  similar  to  the  emission 
levels  achievable  at  many  iron  and  steel 
sources.  Nevertheless,  the  cupola 
emission  limits  imposed  by  the  State 
appear  to  allow  much  more  emissions 
than  those  normally  considered  to  be 
RACM  for  analogous  iron  and  steel 
sources.  (See  the  discussion  of  RACM 
and  RACT  in  the  General  Preamble  (57 
FR 13540),  the  supplement  to  the 
General  Preamble  (57  FR  18074),  an 
August  20, 1991,  memorandum  entitled 
"Questions  and  Answers  (Q&A's)  for 
Particulate  Matter,  Sulfur  Dioxide  (SO2), 
and  Lead  (Pb),"  an  August  7, 1980, 
memorandum  entitled  "Steel  Technical 
Support  Options  and  Documents,"  and 
the  attached  table  entitled  "Particulate 
Emission  Limitations  Generally 
Achievable  on  a  RetroRt  Basis.") 
Second,  the  cupola  emission  limitations 
adopted  by  the  State  are  less  stringent 
than  another  of  the  three  strategies 
recommended  by  Ford  Motor  Company 
and  included  in  the  State's  proposed 
rules  (the  "Cupola  Dust  Collection 
Upgrade  Plan").  Accordingly,  the 
available  evidence  indicates  that  the 
limitations  on  the  cupolas  in  this 
alternate  strategy  do  appear  to  represent 
RACT  for  these  sources.  Thus,  the  State 
plan  is  judged  not  to  require  full  RACT 
for  these  sources.  In  addition,  the  State 


has  not  demonstrated  that  no  controls 
are  reasonably  available  for  the  Niunber 
7  induction  furnace,  nor  has  the  State 
demonstrated  that  the  three  sources  for 
which  final  controls  are  due  December 
31, 1994,  are  required  to  have  RACT 
prior  to  that  date.  Consequently,  the 
State's  plan  has  not  satisfied  the  RACM 
requirement  in  section  189(a)(1)(C)  as 
appUed  to  Ford's  facility  in  Cuyahoga 
County. 

For  Jeffereon  County,  as  with 
Cuyahoga  County,  the  State  did  not 
provide  documentation  specifically 
addressing  whether  its  regulations 
reqiiire  RACM.  Therefore,  a  further 
evaluation  was  conducted  for  Jefferson 
County  in  order  to  review  whether 
additional  measures  are  available  which 
would  be  considered  to  be  RACM. 
(Separate  rulemaking  addresses  a 
similar  evaluation  for  the  West  Virginia 
plan.)  The  starting  point  for  this  review 
was  the  four  guidance  documents  cited 
above.  All  of  the  requirements  identified 
in  the  August  7. 1980,  memorandum  as 
being  normally  achievable  for  iron  and 
steel  sources  are  in  fact  required  by 
Ohio.  USEPA  has  not  developed  such 
specific  RACM  guidance  for  other 
soiut»s,  but  Ohio's  plan  was  found  to 
require  RACM  for  other  Ohio  sources  in 
the  area.  In  addition,  Ohio's  plan 
requires  RACM  in  all  cases  by  December 
31, 1993,  and  in  most  cases  much 
earUer.  Consequently,  Ohio's  plan  is 
judged  to  satisfy  the  RACM  requirement 
in  section  189(a)(1)(C)  for  Jefferson 
County. 

C.  Particulate  Matter  Precursors 

Section  189(e)  specifies  that  "control 
requirements .  .  .  for  major  stationary 
sources  of  PM-10  shall  also  apply  to 
major  stationary  sources  of  PM-10 
preciusora,  except  where  the 
Administrator  determines  that  such 
soxirces  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
standard  in  the  area."  Particulate  matter 
precursors  are  pollutants  emitted  as 
gases  that  undergo  chemical 
transformations  to  become  particulate, 
and  principally  include  sulfates  and 
nitrates. 

USEPA's  technical  support  docxunent 
provides  a  detailed  discussion  of 
precursor  impacts  in  Ohio.  Ohio 
provided  information  on  precursor 
impacts  as  part  of  its  receptor  modeling 
analysis  for  Jefferson  Coimty.  This 
analysis  was  based  on  measurements  of 
the  composition  of  filter  catches  of 
ambient  monitora  and  a  chemical  mass 
balance  study  comparing  these 
compositions  to  the  compositions  of 
potentially  significant  source  types.  The 
average  of  the  available  measurements 
of  sulfate  plus  nitrate  concentrations 


was  7.5  Mg/m>.  A  comparison  of  this 
concentration  to  the  annual  average 
background  concentration  used  in 
Ohio's  attainment  demonstration,  18.4 
Hgfm'^,  illustrates  the  relative 
insignificance  of  the  impact  of 
particulate  matter  precurson.  With 
respect  to  24  hour  average 
concentrations,  the  results  of  the 
chemical  mass  balance  study  indicate 
that  the  average  secondary  particxilate 
matter  contribution  on  days  in  Jefferson 
County  measiuing  above  100  ^g/m^  was 
14  (ig/m>.  The  hi^est  directly  measiu«d 
sulfate  plus  nitrate  concentration  was  13 
Hg/mh  A  comparison  to  the  24  hour 
average  background  concentration  used 
in  Ohio's  attainment  demonstration,  28 
Mg/m',  again  illustrates  the  relative 
insignificance  of  the  impact  of 
particulate  matter  precursora.  More 
generally,  the  receptor  modeling  study 
supported  representing  secondary 
particulate  matter  impacts  as  part  of  the 
background  concentration. 

Further  considera^ons  also  argue 
against  applying  the  same  control 
requirements  for  preciirsor  sources  as 
for  direct  emission  sources.  The 
dimatology  throughout  Ohio  is  such 
that  precursor  emission  control  for  a 
particular  source  would  not  have  a 
significant  effect  until  far  downwind. 
Title  rv  of  the  Act  mandates  significant 
particulate  preciusor  emission 
reductions  in  Ohio,  after  which  the 
impacts  of  these  sources  on  particulate 
matter  concentrations  will  be  even  less 
significant.  Consequently,  USEPA 
proposes  to  determine  that  precursor 
emission  sources  do  not  contribute 
significantly  to  particulate  matter 
concentrations  which  exceed  the 
standard  in  the  area. 

V.  Other  Requirements 

In  addition  to  the  requirements  in 
section  189.  particulate  matter 
nonattainment  area  plans  must  also 
meet  the  requirements  of  subpart  1  of 
part  D  of  title  I  of  the  Clean  Air  Act. 
particularly  section  172(c).  Section 
172(c)(1)  mandates  that  these  plans 
require  RACM  (including  RACT).  The 
discussion  above  addresses  RACM 
issues  and  concludes  that  Ohio's  plan 
requires  RACM  in  Jefferson  County  and 
most  of  Cuyahoga  but  does  not  require 
RACM  at  Ford  Motor's  Cleveland 
Casting  Plant. 

Section  172(c)(2)  requires  that 
nonattainment  area  plan  revisions 
demonstrating  attainment  must  contain 
quantitative  milestones  which  are  to  be 
achieved  every  3  yeara  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
(RFP),  as  defined  in  section  171(1), 
toward  attainment  by  December  31. 
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1994  (SM  sectiaii  189(c)  of  the  Act).  RFP 
is  defined  in  section  171(1)  as  socfa 
annual  ineremenAal  raducdons  in 
•miasioos  of  the  leleTant  air  pollutant  as 
are  required  by  part  D  or  may  i 
laasonably  be  required  by  the  ' 
Administrator  for  the  purpose  of 
ensuring  attainmeot  of  the  ap]riicable 
NAAQS  by  the  applicable  data. 

For  the  Initial  moderate  perticulate 
matter  nooattainment  areea  (i.e..  areas 
de^Snated  nonattainmant  by  the  Clean 
Air  Act  Amendments  of  1990).  the 
emissions  reductions  proerass  made 
betwera  the  SUP  submittal  (due  date  of 
November  15. 1991)  and  the  attainment 
date  of  December  31, 1994  (only  46  days 
beyond  the  November  15, 1994 
milestone  date)  will  satisfy  the  first 
milestone  requirement.  The  de  minimis 
timing  di^rential  makes  it 
'  administratively  impracticable  to 
require  separate  milestone  and 
attainment  demonstrations. 

Ohio's  submitted  regulations  provide 
a  range  of  complianc*  dates.  In 
Cuyahoga  and  Jefferson  Counties,  the 
final  compliance  dates  in  most  cases 
were  the  effective  dates  of  the  rules  (i.e., 
June  14. 1991.  for  Cuyahoga  County. 
and  December  6. 1991.  for  Jefferson 
County);  a  small  number  of  sources  for 
which  control  equipment  installation 
was  required  were  subject  to 
compliance  deadlines  ranging  from 
August  1.1992  to  December  31. 1994. 
(As  discussed  previously,  only  sources 
at  Ford  Motor's  Cleveland  Casting  Plant 
have  compliance  deadlines  beyond 
December  31. 1993.)  Thus,  the  State's 
plan  for  Cuyahoga  County  satisfies 
section  172(c)(2).  provided  (as  with  the 
attaihment  demonstration)  that  the 
quench  water  quality  limit  is  made  fully 
enforceable.  The  State's  plan  for  the 
Steubenville  area  does  not  currently 
satisfy  section  172(c)(2)  because  the 
plan  is  judged  not  to  provide  for  timely 
attainment,  but  the  plan  would  satisfy 
section  172(c)(2)  if  the  plan  were 
revised  to  provide  for  timely  attainment. 

Section  172(c)(3)  requires  a  suitable 
emissions  inventory.  "The  State  has 
provided  thorough  documentation  of 
Doth  actual  and  allowable  emissions 
estimates.  For  reasons  discussed  above, 
this  requirement  has  been  met  fur 
Cuyahoga  County  and  not  met  for  the 
Steubenville  area. 

Section  172(c)(4)  mandates  that  any 
stationary  source  gnnvth  margin 
included  in  the  SP  be  expressly 
identified  and  quantified.  Ohio  did  not 
include  any  su(±  growth  margin  in  its 
SIP. 

Section  172(c)(5)  mandates  a  suitable 
permit  program.  This  requirement  is 
also  specified  in  section  189(a)(1)(A). 
This  requirement  is  expected  to  be 


addressed  in  a  separate  State  submittal, 
and  will  be  addressed  in  separate 
USEPA  ruiemaking. 

Section  l72(c)(6T,  along  with  sectioQ 
110(aX2)(A).  requires  that  limitationa 
suffidant  to  provide  for  attainment  be 
enfoicaable  by  the  State  and  USEPA  (i 
57  FR 13S56).  The  USEPA  criteria 
addieeaing  the  enforceability  of  SIP's 
and  SEP  r^isions  ware  disoissed  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter. 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  The 
criteria  include,  for  example, 
applicability  to  sources,  compliance 
date(s),  compliance  periods,  test 
methods,  record  keeping  requirements. 
and  any  exemptions  or  variances.  In 
addition  to  providing  enforceable 
requirements,  nonattainment  area  plan 
provisions  must  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SO* 
(see  section  110(a)(2)(C)). 

A  concern  with  the  mforceability  of 
the  quench  water  limit  has  already  been 
discussed.  For  all  of  the  other  limits. 
Ohio's  submitted  regulations  are  found 
to  be  fully  enforceable.  First,  Ohio's 
regulations  provide  specific  quantitative 
emissions  limits  applicable  to  clearly 
specified  sources.  Second,  Ohio's  rule 
374S-17-04  specifies  dear  compliance 
deadlines,  induding  deadlines  for 
interim  steps  toward  compliance  where 
appropriate.  Third,  rule  3745-17-03 
provides  dearly  defined  test  methods 
with  clearly  specified  applicability. 
Fourth,  Ohio's  regulations  provide 
spedfic  recordkeeping  requirements  for 
a  subset  of  source  limitations  which  are 
enforceable  only  through  review  of 
records,  and  the  State  has  authority 
through  its  approved  permitting 
regulations  and  uses  that  authority  to 
require  appropriate  reporting  and 
recordkeeping  requirements  for  other 
sources.  Fifth,  Ohio's  regulations 
provide  clear  and  appropriate 
limitations  on  equipment  malfunctions 
that  increase  emissions. 

Ohio's  regulations  also  utilize  a  well 
designed  approach  to  "diredor's 
discretion."  In  particular,  for  the  few 
remaining  provisions  of  State  discretion 
in  Ohio's  regulations,  the  regulations 
specifically  provide  that  authorized 
revisions  do  not  change  the  SIP  without 
USEPA  approval. 

In  summary,  for  Cuyahoga  County, 
except  for  the  quench  water  test  method 
in  rule  3745-17-O3(BKl0)(c),  the  State's 
plan  is  fouad  to  satisfy  section  172(c)(6). 
For  the  Steuboiville  area,  the  plan  does 
not  now  satisfy  section  172(c)(6) 
because  the  plan  does  not  provide  for 
attainment,  but  the  plan  would  satisfy 
the  requirements  of  this  section  if 


suffident  additional  enforceable 
measures  to  assure  attainment  were 
submitted. 

Sectim  172(c)(7)  mandates  that  SIP 
provisions  satisfy  section  110(a)(2]. 
Prindpal  among  the  requirements  of 
sedion  110(a)(2)  are  requirements  that 
the  State  adopi  its  SIP  Umitations 
following  reasonable  notice  and  public 
hearing.  Section  110(d)  of  the  Ad 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  As  discussed  previously, 
Ohio  is  judged  to  have  satisfied  these 
requirements. 

"The  requirements  of  section  172(c)(8) 
are  not  applicable  to  this  submittal, 
because  Ohio  did  not  utilize  this 
paragraph's  authorization  to  apply  to 
use  equivalent  procedures. 

Finally,  section  172(cM9)  mandates 
that  SIPs  contain  contingency  measiues 
(see  generally  57  FR  13543-44).  These 
measures  must  be  submitted  by 
November  15. 1993,  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  control  strategy  for  an  area. 
These  measures  must  take  effed  without 
further  action  by  the  State  or  USEPA. 
upon  a  determination  by  USEPA  that 
the  area  has  failed  to  make  RFP  or  attain 
the  particulate  matter  NAAQS  by  the 
applicable  statutoiy  deadline. 

Ohio  has  partially  addressed  the 
contingency  plan  requirement  by 
submitting  rule  3745-17-14.  This  rule 
requires  selected  sources  in  its 
nonattainment  areas  to  identify  two 
control  strategies,  to  reduce  emissions 
by  15  percent  and  25  percent 
respedively  of  the  adual  emissions 
reductions  required  by  the  recent  State 
rule  revisions.  This  rule  provides  that 
control  strategies  satisfying  these 
requirements  would  then  be  adopted  by 
the  State  as  source-spedfic  findings  and 
orders,  which  would  be  submitted  to 
USEPA  as  SIP  revisions.  This  rule 
identifies  the  predse  quantity  of 
emissions  reductions  to  be  achieved  by 
each  control  strategy,  defines  how  the 
emissions  reductions  achieved  by  a 
proposed  strategy  will  be  calculated, 
and  defines  a  mechanism  for  initiating 
implementation  of  the  requisite  control 
strategies  should  an  area  fail  to  attain 
the  air  quality  standard  by  the 
attainment  deadline.  This  mechanism 
provides  that  "(ulpon  a  forma) 
determination  and  notification  by  [Ohio 
EPA]  or  the  [USEPA]"  of  failure  to  attain 
the  air  qiiality  standards,  the  strategies 
achieving  15  percent  reductions  will  be 
implemented  if  the  violations  are  less 
than  15  percent  ibove  the  standard,  and 
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the  strategies  achieving  25  percent 
reductioos  will  be  implemented  if  the 
violations  are  more  than  15  percent 
above  the  standard.  Rule  3745-17—14 
also  provides  that  if  the  failure  to  attain 
is  occiirring  in  only  a  portion  of  the 
nonattainment  area,  Ohio  EPA  has  the 
discretion  to  limit  the  requirement  for 
implementation  of  the  contingency 
measures  to  a  subcounty  area. 
SpeciHcally,  under  these  circumstances 
this  requirement  may  be  limited  to 
sources  within  a  three  kilometer  radius 
of  the  violating  monitor  in  the  case  of 
Cuyahoga  County  or  within  a  two 
kilometer  radius  of  the  violating 
monitor  in  the  case  of  Jefferson  (bounty. 

As  noted  in  the  General  Preamble,  at 
57  FR  13543,  the  deadline  for  submittal 
of  contingency  measures  for  "initial" 
particulate  matter  nonattainment  areas 
is  November  15. 1993.  Rule  3745-17-14 
does  not  provide  specific,  enforceable 
contingency  measures  satisfying  the 
requirements  of  paragraph  172(c)(9). 
Nevertheless,  it  would  be  appropriate  to 
approve  Rule  3745-17-14,  This  rule 
strengthens  the  SO*.  inscCar  as  it 
requires  companies  to  develop 
contingraicy  strategies  and  insofar  as  it 
provides  a  medianism  for  the 
implementation  of  those  measures.  In 
addition,  the  rule  provides  a  reasonable 
framework  for  the  development  and 
implementation  of  contingency 
measures.  The  provisions  for  two 
magnitudes  of  control  strategies,  and  for 
authority  to  reduce  the  area  where 
implementation  is  required,  provide 
clear  and  reasonable  flexibility  to  tailor 
the  contingency  measure 
implementation  to  the  magnitude  and 
geographic  extent  of  any  continued 
nonattainment 

Clearly,  the  requirement  in  section 
172(c)(9)  for  actual,  enforceable 
contingency  measures  has  not  yet  been 
satisfied.  If  Ohio  submits  enforceable 
contingency  measures  satisfying  the 
requirements  in  rule  3745-17-14.  these 
measures  in  conjunction  with  the 
implementation  mechanism  specified  in 
the  rule  should  satisfy  the  contingency 
measure  requirements  of  paragraph 
172(c)(9).  Cttiio  has  until  November  15, 
1993.  to  submit  suitable,  enforceable 
contingency  measures.  In  the  meantime. 
USEPA's  belief  that  section  172(c)(g) 
has  not  yet  been  satisfied  does  not 
constitute  grounds  for  disapproval  of 
the  SIP  submittals  in  whole  or  in  part. 

VI.  Today'*  AcUoB 

For  the  reasons  discussed  above. 
USEPA  is  today  proposing  hmited 
approval  and  limited  disapproval  of 
Ohio's  proposed  particulate  matter  plan, 
including  submittals  of  November  14, 
1991,  December  4, 1991,  and  January  8, 


1992.  With  the  exception  of  rule  3745- 
17-03(BKlO)(c)  and  the  associated  rule 
3745-17-12(P)(6)(a),  USEPA  proposes 
to  approve  all  of  the  regulations 
submitted  by  the  State.  Specifically, 
USEPA  proposes  to  approve  the 
following  regulations:  rule  3745-17-01. 
rule  3745-17-02.  rule  3745-17-03 
except  for  paragraph  (B)(10)(c).  rule 
3745-17-04. rule  3745-17-07, rule 
3745-17-08,  rule  3745-17-09.  rule 
3745-17-10,  rule  3745-17-11.  rule 
3745-17-12  except  for  paragraph 
(P)(6)(a),  rule  3745-17-13.  and  rule 
3745-17-14.  USEPA  also  proposes  to 
approve  the  rules  in  chapter  3745-75. 
including  rule  3745-75-01,  rule  3745- 
75-02.  rule  3745-75-03.  rule  3745-75- 
04.  rule  3745-75-05,  and  rule  3745-75- 
06.  USEPA  proposes  to  disapprove 
paragraph  (B)(10)(c)  of  rule  3745-17-03 
and  paragraph  (P)(6Ma)  of  rule  3745-17- 
12,  but  also  proposes  to  approve  these 
paragraphs  if  the  test  method  is  revised 
to  provide  either  a  single  day  limit  or 
weekly  averaging  of  5  days'  samples. 

USEPA  proposes  to  find  that  tne 
State's  submittal  satisfies  selected 
requirements  that  apply  to  particulate 
matter  noiuttainment  area  plans.  For 
Cuyahoga  County.  USEPA  proposes  to 
find  that  the  State's  plan  demonstrates 
attainment  in  Cuyahoga  County  (see 
section  189(a)(1)(B))  and  meets 
associated  requirements  in  sections 
172(c)(21.  172(c)(3).  172(c)(6),  provided 
that  the  limitation  on  coke  quench  water 
quality  is  made  properly  enforceable. 
For  the  SteubenviUe  area.  USEPA 
proposes  to  find  that  the  State's  plan 
satisfies  the  requirement  for  RACM  (see 
section  189(a)(lUC)  and  the  associated 
requirement  in  172(c)(1)).  For  both 
areas.  USEPA  proposes  to  find: 

(1)  That  the  State's  plan  satisfies 
sections  172(c)(4)  and  172(cK7): 

(2)  that  the  requirements  of  section 
172(c)(8)  are  inapplicable;  and 

(3)  that  separate  rulem^ng  is  to  be 
conducted  with  respect  to  the 
requirements  of  sections  189(a)(1)(A), 
172(c)(5),  and  172(c)(9).  Also  tat  both 
areas,  USS'A  proposes  to  determine 
that  sources  of  particulate  matter 
precursors  do  not  contribute 
significantly  to  violations  of  the 
particulate  matter  standard. 

At  the  same  time,  USEPA  proposes  to 
find  that  the  State's  plans  fail  to  meet 
significant  other  requirements  that  all 
SIPs  must  meet.  USEPA  proposes  to 
find  that  the  plan  for  Cuyahoga  County 
does  not  satisfy  the  requirement  in 
section  189(aHl)(C)  and  section 
172(c)(1)  to  provide  for  RACM.  USEPA 
proposes  to  find  that  the  plan  for  the 
Steubenville  area  does  not  satisfy  the 
requirement  in  section  189(aKl)(B)  for 
demonstrating  attainment  and  does  not 


satisfy  the  related  requirements  in 
sections  172(cK2).  172(cM3)  and 
172(c)(6).  For  these  reasons.  USEPA  is 
proposing  to  disapprove  in  pert  the  SIP 
revisions  submitted  by  the  State  of  Ohio 
on  November  14, 1991.  December  4, 
1991.  and  January  8, 1992  for  the 
Cuyahoga  County  and  Steubenville 
moderate  1^1-10  nonattainment  area. 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment.  based  on  the 
submission's  iailure  to  meet  one  or  more 
.of  the  elements  reuired  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  sudi  disapproval 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  to  run  at  the  time  USEPA 
pi&lishes  final  notice  of  this 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
Implementation  Plan  (FIP)  requirement 
under  section  110(c). 

Public  comment  is  solicited  on  this 
proposed  rulemaking  action.  Comments 
received  by  September  17, 1993  will  be 
considered  in  Uie  development  of 
USEPA's  final  rulemaking  action. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C  603  and  604.)  Alternatively. 
USEPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I  of  part  D  of  the  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  would 
not  impose  any  new  requirements,  I 
certify  that  it  would  not  have  a 
significant  impatA  on  any  small  entities 
affected.  Moreover,  dxie  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  256-66  (S.Q.  1976);  42  U.S.C. 

7410(aH2). 

In  addition.  USEPA's  limited 
disapproval  of  the  State  request  under 
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Mcdon  110  and  Subchapter  I.  part  D  of 
the  CAA  also  would  not  affect  any 
existing  roquirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  not  affacted  by  rules 
subject  to  limited  approval  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affact  its  State-enforceability. 
Moreover.  USEPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore. 
USEPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 
Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Intergovernmental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.Q  7401-7671q. 

Datad:  December  31, 1992. 
David  A.  Ullikli, 
Acting  Regional  Administrator. 
(FR  Doc  93-18468  FUcd  fr-2-93: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531  I 

[Docket  No.  LVM  8»-01:  Notice  13] 

Pasaanger  Automobile  Average  Fuel 
Economy  Standards;  Proposed 
Decision  to  Grant  Exemption 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Proposed  decision. 

SUMMARY:  This  proposal  is  being  issued 
in  response  to  a  petition  filed  by  Rolls- 
Royce  Motors.  Ltd.  (Rolls-Royce) 
requesting  that  it  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  its  model  year  (MY) 
1995  and  1996  passenger  automobiles, 
and  that  lower  alternative  standards  be 
established  for  it.  This  document 

E reposes  that  the  requested  exemption 
a  granted  and  that  an  alteniative 
standard  of  14.6  mpg  be  established  for 
each  of  MYs  1995  and  1996  for  Rolls- 
Royce. 


DATES:  Comments  on  this  proposal  must 
be  received  on  or  before  September  17, 
1993. 

AOORESSES:  Comments  on  this  proposal 
miist  refer  to  the  docket  number  and 
notice  number  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 
ten  copies,  to:  Docket  Section:  room 
5109,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW..  Washington  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ms.  Yolene  Young,  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street, 
SW..  Washington  DC  20590.  Ms. 
Yoiuig's  telephone  number  is:  (202) 
366-^802. 

SUPPI.EMENTARY  INFORMATION: 

Statutory  Background 

Section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended  (the  Act),  provides  that 
NHTSA  may  exempt  a  low  volume 
manufacturer  of  passenger  automobiles 
from  the  generally  applicable  average 
fuel  economy  standards  for  passenger 
automobiles  if  NHTSA  concludes  that 
those  standards  are  more  stringent  then 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the  Act. 
a  low  volume  manufacturer  is  one  that 
manufactured  (worldwide)  fewer  than 
10,000  passenger  automobiles  in  the 
second  MY  before  the  MY  for  which  the 
exemption  is  sought  (the  afiected  MY) 
and  that  will  manufacture  fewer  than 
10,000  passenger  automobiles  in  the 
afiected  MY.  In  determining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  502(e)  of 
the  Act  to  consider: 

(1)  Technological  feasibility: 

(2)  Economic  practicability; 

(3)  The  efiiact  of  other  Federal  motor 
vehicle  standards  on  fuel  economy:  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

The  Act  permits  NHTSA  to  establish 
alternative  average  fuel  economy 
standards  applicable  to  exempted  low 
voliune  manufacturers  in  one  of  three 
ways:  (1)  a  separate  standard  for  each 
exempted  manufacture:  (2)  a  separate 
average  fuel  economy  standard 
applicable  to  each  class  of  exempted 
automobiles  (classes  would  be  based  on 
design,  size,  price,  or  other  factors):  or 
(3)  a  single  standard  for  all  exempted 
manufacturers. 


Petition 

On  October  23. 1992.  Rolls-Royce 
petitioned  NHTSA  for  an  exemption 
from  the  generally  applicable  fuel 
economy  standards  for  MYs  1995  and 
1996.  RolFs-Royce's  current  petition  is 
the  latest  in  a  series  of  exemption 
petitions  which  that  company  has 
submitted  since  MY  1978.  The  most 
recent  previous  petition,  dated 
November  8, 1989.  requested  an 
alternative  standard  of  13.8  mpg  for 
MYs  1992  through  1994.  was  granted  by 
NHTSA  in  a  Federal  Register  notice  of 
September  11, 1990  (See  55  FR  37325). 
In  the  current  petition,  Rolls-Royce 
states  that  its  maximum  feasible  fuel 
economy  for  MYs  1995  and  1996  has 
increased  to  14.6  mpg  for  each  year. 

Background  Information  on  Rolls- 
Royce 

Rolls-Royce  is  a  small  company  that 
concentrates  wholly  on  the  production 
of  high  quality  prestigious  cars.  Rolls- 
Royce  markets  cars  under  two  separate 
nameplates;  Rolls-Royce  and  Bentley. 
Rolls-Royce  seeks  an  exemption  for  both 
Rolls-Royce  and  Bentley  cars.  It  annual 
production  rate  is  2,000-3,000 
automobiles,  about  one  third  of  which  is 
sole  in  the  U.S.  market.  Rolls-Royce's 
corporate  philosophy  is  that 
concentrating  on  this  limited  range  and 
volume  is  the  only  way  to  maintain  its 
reputation  for  producing  cars  tliat  it  says 
are  widely  perceived  as  the  best  in  the 
world. 

The  corporate  financial  limitations  of 
this  small  company  and  its  unique 
market  sector  preclude  Rolls-Royce  from 
improving  fuel  economy  by  any  means 
involving  significant  changes  to  the  . 
basic  concept  of  a  Rolls-Royce  car.  Fuel 
economy  improvements  are  particularly 
difficult  in  the  short  run.  Rolls-Royce 
manufactures  its  on  engines  and  bodies. 
Because  of  this  integration  of 
component  manufacturing  and  low 
volume  of  production,  model  changes 
are  much  less  frequent  than  with  larger 
manufacturers.  Its  long  model  runs  (as 
much  as  IS  years  between  major 
changes)  make  even  small  changes 
difficult.  There  is  also  little  opportunity 
in  the  short  term  for  improving  fuel 
economy  by  changing  the  model  mix 
because  it  makes  only  one  basic  model 
in  various  configurations,  and  all  have 
similarly  low  fuel  economy. 

In  the  long  term.  Rolls-Royce's  abiUty 
to  make  fuel  economy  improvements  is 
similarly  limited.  A  diange  in  the  basic 
concept  of  its  cars  to  reduce  size  or 
downgrade  the  specifications  would 
not,  according  to  the  petitioner,  be 
acceptable  to  its  customers. 
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Nevertheless.  Rolls-Royce  states  that 
it  is  making  every  effort  to  achieve  the 
lowest  possible  ftiel  consumption 
consistent  with  meeting  emission, 
safety,  and  other  standards  Mrfaile 
maintaining  customer  expectations  of  its 
product.  In  the  15-year  period  from 
1978,  when  Federal  fuel  economy 
standards  wera  introduced,  Rolls-Royce 
has  achieved  a  fuel  economy 
improvement  of  approximately  28 
percent  by  optimizing  and  timing  its 
powertrain  while  leaving  basic  features 
of  the  vehicles  unchanged. 

Rolls-Royce  states  that  technical 
innovation  and  switching  to  lighter 
weight  materials  should  result  in 
woithwhile  improvements  in  its 
vehicles.  The  company  believes  that  it 
has  been  conscious  of  the  need  for 
weight  saving  for  many  years,  and  since 
the  introduction  of  the  Silver  Shadow, 
has  made  many  parts  of  aluminum. 
These  include  the  engine  block  and 
cylinder  heads,  transmission  and  axle 
casings,  doors,  hood  and  deck  lid. 

In  addition  to  discussing 
opportunities  for  weight  reduction, 
Rolls-Royce  also  included  in  its  petition 
discussions  of  improving  its  fuel 
economy  through  mix  sfadfls,  engine 
improvements,  and  drive  train  and 
transmission  improvements. 

Methodoli^  Used  to  Prefect  Maximum 
Feasible  Avera^  Fuel  Economy  Level 
for  Rolls-Royce 

Baseline  Fuel  Economy 

To  project  the  level  of  fiiel  economy 
which  could  be  achieved  by  Rolls-Royce 
in  MYs  1995  and  1996,  the  agency 
considered  whether  there  were 
technical  or  other  improvements  that 
would  be  feasible  fat  these  Rolls-Royce 
vehicles,  whether  or  not  the  company 
currently  plans  to  incorporate  such 
improvements  in  those  vehicles.  The 
agency  reviewed  the  technological 
feasibility  of  any  changes  and  their 
economic  practicability. 

NHTSA  interprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  available  to  Rolls- 
Royce  for  use  on  its  MY  1995  and  1996 
automobiles,  and  which  would  improve 
the  fuel  economy  of  those  automobiles. 
The  areas  examined  for  technologically 
feasible  improvements  were  weight 
reduction,  aerodynamic  improvements, 
engine  improvements,  drive  line 
improvements,  and  reduced  rolling 
resistance. 

The  agency  interprets  "economic 
practicwMlty"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  MY  1995  and  1996 


automobiles.  La  assessing  that 
capability,  the  agency  has  always 
considered  market  demand  since  it  is  an 
implicit  part  of  the  concept  of  economic 
practicability.  Consumers  need  not 
purchase  what  they  do  not  want. 

In  accordance  with  the  conoems  of 
economic  practioability,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  Rolls-Royce 
automobiles.  NHTSA  assumes  that 
Rolls-Royce  will  continue  to  produce  a 
five-passenger  luxury  car.  Hence,  design 
changes  that  would  make  the  cars 
\msuitable  for  five  adult  passengers  with 
luggage  or  would  remove  items 
traditionally  offered  on  luxury  cars, 
such  as  air  conditioning,  automatic 
transmission,  power  steering,  and  powta- 
windows,  were  not  examined.  Sucn 
dianges  to  the  basic  design  could  be 
economically  impracticable  since  they 
might  well  significantly  reduce  the 
demand  for  these  automobiles,  thereby 
reducing  sales  and  causing  significant 
economic  injury  to  the  low  volume 
manufacturer. 

Afix  Shift 

Rolls-Royce  has  little  opportunity  for 
improving  fuel  economy  by  changing 
.  the  model  mix  since  it  makes  only  one 
basic  model  in  various  configurations, 
all  with  similarly  low  fuel  economy. 
The  differences  in  fuel  economy  values 
among  the  different  models  available  in 
MYs  1995  and  1996  will  likewise  be 
small.  For  MYs  1995  and  1996,  Rolls- 
Royce  and  Bentley  cars  will  fall  into  five 
fuel  economy  configurations,  three  from 
the  naturally  aspirated  engine  family 
and  two  bom  the  tuibocharged  engine 
family  with  a  range  of  curb  weights,  the 
lowest  being  a  little  over  2,430 
kilograms  (5,360  lbs).  The  differences  in 
fuel  economy  values  between  the 
different  models  are  relatively  small 
(total  difference  0.9  mpg),  and  the 
models  with  the  lower  projected  fiiel 
economies  have  significantly  lower 
projected  volumes.  Hie  Rolls-Royce 
model  mix  is  essentially  fixed  by  market 
demand,  and  variations  in  sales 
percentages  among  the  vehicles  would 
produce  negligible  improvement  in  fuel 
economy. 

Producing  additional  models  or 
making  some  of  the  configurations 
significantly  more  fuel  efficient  is  not 
possible  since  both  corporate  financial 
limitations  and  the  unique  market  sector 
served  by  Rolls-Royce  preclude 
significant  changes  to  me  basic  concept 
of  a  Rolls-Royce  car. 

Weight  Reduction 

Rolls-Jloyce  had  begun  woric  to  design 
a  lighter  and  more  fuel  efficient  model 


which  included  new  factures  such  as  a 
lighter  bodyshell.  engine,  transnussion, 
and  suspension.  However,  economic 
considerations  resulted  in  the  delay  of 
a  new  model. 

As  stated  previously,  Rolls-Rojrce  has 
used  aluminum  fat  many  of  its 
unstressed  components  for  some  time. 
An  in-house  program  has  been 
conducted  by  the  company  to  evaluate 
the  effect  of  further  weight  reduction  by 
removing  items  from  the  vehicle  with 
no  changes  to  engine  or  transmission. 
Dynamometer  tests  indicated  that 
emissions  as  well  as  fuel  economy 
improvements  would  result  from 
reduced  wei^t,  but  the  tests  were 
conducted  simply  by  removing 
components  from  the  vehicle.  An  11 
percent  reduction  in  weight  resulted  in 
a  4  percent  improvement  in  fuel 
economy.  To  achieve  an  equal  or  greater 
weight  reduction  through  design 
dianges  would  require  complete 
redesign  and  retooling,  whidi  is  not 
practicable,  as  Rolls-Royce  states  that  it 
does  not,  for  the  foreseeable  future,  have 
the  capital  to  undertake  such  an 
expensive  effort 

Engine  Improvements 

Rolls-Royce's  petition  for  MYs  1995 
and  1996  restates  past  efforts  to  improve 
fuel  economy  in  addressing  engine 
improvements.  Developmental  activities 
within  the  past  ten  years  include  test 
and  evaluation  of  various  tedmologies 
applied  to  the  Rolls-Royce  engine, 
lliesa  include  diesel  engines,  cylinder 
disablement,  increased  engine 
displacement  (to  reduce  nitrous  oxide 
emissions  and  permit  timing  for 
improved  fuel  economy),  the  May 
"Fireball"  combustion  chamber,  and 
overall  downsizing  of  the  engine  and  car 
incorporating  all  new  features  including 
body&hell,  engine,  transmission,  and 
suspension.  Each  of  these  approaches 
was  discarded  in  turn  as  failing  to 
provide  a  feasible  option  for 
simultaneously  meeting  fuel  economy 
and  emission  requirements,  and 
exacting  customer  expectations.  For 
MYs  1995  and  1996,  Rolls-Royce  plans 
a  series  of  improvements  in  the  engine 
and  emissions  systems  that  are  of  a 
confidential  nature.  The  agency  agrees 
with  Rolls-Royce  that  these 
improvements  will  result  in  better  fiiel 
economy  for  Rolls-Royce's  MYs  1995 
and  1996  vehidss. 

Transmission  and  Drive  Train 
Improvements 

Rolls-Royce  uses  the  General  Motors 
4L80-E  four-speed  automatic 
transmission  with  torque  converter 
lodLup  clutch  cm  all  models  beginning 
in  MY  1992.  Use  of  the  fourth  gear  as 
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■n  overdrive  ratio  has  shown  the 
capability  of  improving  fuel  economy  by 
approximately  14  percent  under 
fairway  driving  conditions.  Rolls- 
Royoe  states  that  on  one  of  its  models, 
otbar  transmission  and  drive  train 
improvements,  of  a  confidential  nat\ue, 
that  will  be  made,  will  result  in  a 
sli^tly  improved  highway  fuel 
economy  for  that  model.  The  agency 
agrees  with  Rolls-Royce's  assessment. 

The  Effect  of  Other  Motor  Vehicle 

The  Rolls-Royce  petition  dtes  exhaust 
emission  standards  as  having  the 
greatest  effect  on  fuel  economy,  and  for 
this  reeson.  the  company  considers  the 
fuel  economy  program  to  be  an  integral 
part  of  its  emission  control  program.  It 
states  that,  historicallv.  emission 
standards  have  placed  a  severe  strain  on 
its  limited  technical  resources. 
According  to  Rolls-Royce,  only  with  the 
introduction  of  new  emission  control 
techniques  such  as  oxidation  and  three- 
way  catalysts  has  the  trend  to  higher 
fuel  consxunption  been  reversed. 

As  a  smalTvolume  manufacturer,  the 
recently  enacted  stringent  California 
emission  standards  will  not  apply  to 
Rolls-Royce  until  MY  1995.  The  more 
stringent  Federal  Clean  Air  Act 
amendments  will  not  apply  until  MY 
1996.  Rolls-Royce  does  not  mention  a 
fuel  economy  penalty  for  meeting  the 
CaUfomia  emission  standards  for  MY 
1995  and  Federal  standards  for  MY 
1996.  Nevertheless,  Rolls-Royce  will 
have  to  expend  some  of  its  limited 
engineering  resources  to  comply  with 
the  new  standards. 

Of  the  Federal  safety  regulations  it 
believes  have  an  adverse  eHiact  on  fuel 
economy,  Rolls-Royce  considers  the 
most  significant  ones  to  be  49  CFR  part 
581  energy  absorbing  bumpers,  Federal 
motor  vehicle  safety  standard  (FMVSS) 
214  (side  intrusion  beam  in  doors),  and 
FMVSS  208  (automatic  restraints).  The 
addition  of  automatic  restraint  systems 
(air  bags)  had  the  efi'ect  of  moving  some 
models  into  the  6,000  lbs  and  6,500  lbs 
inertia  weight  classes.  The  effect  of 
these  regulations  increased  vehicle 
weight  despite  efforts  to  reduce  weight. 
Rolls-Royce  stated  that  it  is  a  small 
company  with  limited  engineering 
resources,  necessitating  it  to  give 
priority  to  meeting  mandatory  safety 
standards  over  attaining  better  fuel 
economy  in  order  to  remain  in  the 
maricet. 

The  efiiact  of  complying  with  safety 
standards  is  to  increase  vehicle  weight 
notMrithstanding  other  efforts  to  reduce 
weight,  including  application  of  other 
materials.  The  weight  increases 
attributable  to  these  standards  are 


reflected  in  Rolls-Royce's  weight 

Erojections  for  MYs  1995  and  1996  and 
I  requested  alternative  standards. 

The  Need  of  the  Nation  to  Conserve 
Energy 

Hie  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above, 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for  Rolls- 
Royce  to  achieve  an  average  fuel 
economy  in  MYs  1995  and  1996  above 
14.6  mpg.  Granting  an  exemption  to 
Rolls-Royce  and  setting  an  alternative 
standard  at  that  level  would  result  in 
only  a  negligible  increase  in  fuel 
consumption  and  would  not  efi'ect  the 
need  of  the  Nation  to  conserve  energy. 
In  fact,  there  would  not  be  any  increase 
since  Rolls-Royce  cannot  attain  those 
generally  applicable  standards. 
Nevertheless,  for  illustrative  purposes 
only,  the  agency  estimates  that  the 
additional  fuel  consumed  by  operating 
the  MY  1995  and  1996  cars  at  the 
company's  projected  CAFE  of  14.6  mpg 
(compared  to  a  hypothetical  27.5  mpg 
fleet)  over  106,952  miles  would  be 
128,982  bbls.  of  fuel.  This  translates  to 
an  average  of  about  29  bbls.  of  fuel  per    . 
day  over  the  12  year  period  that  these 
cars  would  be  an  active  part  of  the  fleet. 
This  is  insignificant  compared  to  the 
daily  fuel  used  by  the  entire  motor 
vehicle  fleet  which  amounted  to  some 
4.6  miUion  bbls.  per  day  for  passenger 
cars  in  the  U.S.  in  1991. 

Maximum  Feasible  Average  Fuel 
Economy  for  Rolls  Royce 

This  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  Rolls-Royce  to  improve  the  fuel 
economy  of  its  MY  1995  and  1996 
automobiles  above  an  average  of  14.6 
mpg,  that  compliance  with  other 
Federal  automobile  standards  would  not 
adversely  affect  achievable  fuel 
economy  beyond  the  amount  already 
factored  into  Rolls-Royce's  projections, 
and  that  the  national  efiort  to  conserve 
energy  would  not  be  afiected  by 
granting  the  requested  exemption  and 
establishing  an  alternative  standard. 
Consequently,  the  agency  tentatively 
concludes  that  the  maximum  feasible 
average  fuel  economy  for  Rolls-Royce  in 
MYs  1995  to  1996  is  14.6  mpg. 

Proposed  Level  and  Type  of  Alternative 
Standard 

The  agency  proposes  to  exempt  Rolls- 
Royce  from  the  generally  applicable 
standard  of  27.5  mpg  and  to  establish  an 
alternative  standard  for  Rolls-Royce  for 


each  of  MYs  1995  and  1996  at  its 
maximum  faasible  average  fuel  economy 
of  14.6  mpg.  NHTSA  tentatively 
concludes  that  it  would  be  appropriate 
to  establish  a  separate  standard  for 
Rolls-Royce  for  the  following  reasons. 
The  agency  has  alreedy  granted  a 
petition  for  an  alternate  standard  for 
Dutdier  Motors,  Inc.  for  MY  1995, 
establishing  an  alternate  standard  for 
that  company  of  17.0  mpg  (see  56  FR 
37478;  August  7, 1991).  The  agency  has 
not  yet  received  a  petition  from  other 
low  volume  manuracturer  for  MY  1996. 
Therefore,  the  agency  cannot  use  the 
second  (class  standards)  or  third  (single 
standard  for  all  exempted 
manufacturers)  approaches  for  MYs 
1995  and  1996. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12291  nor  the  Department  of 
Transportation  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12291,  the  proposal  would  not 
establish  a  "rule,"  which  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
future  efi'ect."  The  proposed  exemption 
is  not  generally  applicable,  since  it 
would  apply  only  to  Rolls-Royce 
Motors,  Inc.,  as  discussed  in  this  notice. 
Under  DOT  regulatory  policies  and 
procedures,  the  proposed  exemption 
would  not  be  a  "significant  regulation." 
If  the  Executive  Order  and  the 
Departmental  policies  and  procediu^s 
were  applicable,  the  agency  would  have 
determined  that  this  proposed  action  is 
neither  major  nor  significant.  The 
principal  impact  of  this  proposal  is  that 
the  exempted  comptmy  would  not  be 
required  to  pay  civil  penalties  if  its 
maximum  feasible  average  fuel  economy 
were  achieved,  and  purchasers  of  those 
vehicles  would  not  have  to  bear  the 
burden  of  those  civil  penalties  in  the 
form  of  higher  prices.  Since  this 
proposal  sets  an  alternative  standard  at 
the  level  determined  to  be  Rolls-Royce's 
maximum  feasible  level  for  MYs  1995 
and  1996,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  NHTSA  finds  in  the  Section 
on  "The  Need  of  the  Nation  to  Conserve 
Energy"  that  because  of  the  small  size 
of  the  Rolls-Royce  fleet,  that 
incremental  usage  of  gasoline  by  Rolls- 
Royce  customers  would  not  affect  the 
nation's  need  to  conserve  gasoline. 
There  would  not  be  any  impacts  for  the 
public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposed  exemption  in  accordance  with 
the  National  Environmental  Policy  Act 
and  determined  that  this  proposed 


Federal  Register  /  Vol.  58,  No.  147  /  Tuesday.  August  3.  1993  /  Proposed  Rules  41231 


exemption,  if  adopted,  would  not 
significantly  affect  the  hiiman 
environment.  Regardless  of  the  fuel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards 
which  measiire  the  amoimt  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  afliected  by  the  proposed 
exemptions  and  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  £el 
economy  than  is  proposed  herein, 
granting  these  proposed  exemptions 
would  not  affect  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
conHdentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confiaential 
business  information  has  been  deleted 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  conunents.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  S31 

Eneigy  conservation.  Gasoline. 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  531  be 
amended  as  follows: 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
would  continue  to  read  as  follows: 

Authority:  IS  U.S.C  2002,  delegation  of 
authority  at  49  CFR  l.sa 

2.  In  §  531.5,  the  introductory  text  of 
paragraph  (b)  would  be  republished  and 
paragraph  (b)(2)  would  be  revised  to 
read  as  follows: 

i  531 .5    Fuel  economy  standard*. 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

(2)  Rolls-Royce  Motors,  Inc. 


Model  year 

Average 
fuelecorv 

omy 

standard 

(mites  per 

gallon) 

1978.- 

10.7 

1 979 

10  8 

1 980 

11.1 

IcFOl      •••••••■••■••••••■••••■•••••••••••••••■••la.aa 

1Qft9 

10.7 
10.6 

1 983 

9.9 

1 984 

10.0 

IQA-I 

10.0 

1 986 

11.0 

1  5rO/     ■•■••••■••••■•••••«■•••■•■■■  AB**«*a*Ba*»a«»B* 

1 988 

11.2 
11.2 

1 989 

11.2 

1 990 

12.7 

1991 

12.7 

1 992 „ 

1 993 

13.8 
13.8 

1 994 

1995 

13.8 
146 

1 996 

14.6 

Issued  on:  July  28, 1993. 
Barry  Felrice. 

Associate  AdmuustratorfoT  Rulemaking. 
(FR  Doc.  93-18382  Filed  6-2-93;  8:45  am] 
MUMd  CODE  4t10-«S-H 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Sarvloa 

50  CFR  Part  17 
Rmi018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Propoaad  Endangered 
Statue  for  the  Arroyo  Southwestern 
Toad 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  the  arroyo 
southwestern  toad  (Bufo  microscaphus 
califomicus)  as  an  endangered  species 
pursuant  to  the  provisions  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  arroyo 
southwestern  toad  occurs  exclusively  in 
streams  in  southern  California  and 
northwestern  Baja  California,  Mexico. 
The  arroyo  southwestern  toad  has  been 
extirpateid  from  an  estimated  75  percent 
of  its  former  range  (Sweet  1992).  Threats 
to  the  survival  of  this  species  include: 
habitat  degradation,  drought,  predation, 
and  small  population  sizes.  Only  2  of 
the  15  extant  populations  south  of 
Ventura  are  known  to  contain  more  than 
a  dozen  adults.  Critical  habitat  is  not 
being  proposed  at  this  time.  If  made 
final,  this  action  would  extend  the  Act's 
protection  to  the  arroyo  southwestern 
toad.  The  Service  seeks  information, 
data  and  comments  bom  the  public 
regarding  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4, 
1993.  Public  hearing  requests  must  be 
received  by  SeptemDeri7. 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Field  Supervisor,  Ventura  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
2140  Eastman  Avenue,  Suite  100, 
Ventura,  CaUfomia  93003  (telephone 
805/644-1766).  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  R.  Brown  at  the  Ventura  Field 
Office  (see  ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  arroyo  southwestern  toad  (Bufo 
microscaphus  califomicus)  is  a  small 
toad  in  the  family  Bufonidae.  This  taxon 
was  originally  described  as  Bufo 
cognatus  califomicus  from  a  specimen 
collected  at  Santa  Paula,  Ventura 
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County  (Chip  1915  M  died  ki  Pkioe 
and  Sullivan  1988).  Camp's  q)ecinien 
was  Uter  shows  to  (fillBr  ia  sevsral 

respects  from  Bufo  cognatxis  and  was 
afforded  separate  status  as  So/b 
califomicus  (Mvers  1930).  In  tiba 
following  two  decades,  this  toad  was 
conaideied  e  subapecies  of  B^ 
coaipactUit  (Lteadaie  1940)  mAatB. 
woodhotuei  (Shamao  1949).  The 
currently  accepted  taxonomy  of  the 
arroyo  southwestern  toad  as  a 
subspecies  of  Bufo  micmscaphus  is 
based  on  morphological  similarities 
(Stebbins  1951,  Price  and  SuQivan 
1988).  The  arroyo  southwestern  toad  IB- 
m.  califomicus)  is  geographinally 
isolated  from  the  Arizona  southwestern 
toad  (B.  m.  microscaphus)  by  the 
Mojave  Desert.  Woric  is  now  in  progress 
to  determine  if  the  arroyo  southwestern 
toad  is  genetically  distinct  at  the  species 
level  (S.  Sweet,  Univ.  of  Calil.  SanU 
Barbara,  pers.  comm.,  1991). 

The  arroyo  southwestern  toad  is  a 
small  (5-8  centimeters  ch-  2-3  inches) 
li^t  greenish  gray  or  tan  toad  with 
waity  ddn  and  dark  spots.  Its  underside 
is  buff  colored  and  often  without  spots. 
A  li^-colored  stripe  crosses  the  head 
and  eyelids,  and  a  light  area  usually 
occurs  on  each  sacral  hump  and  in  the 
middle  of  the  badL  Its  movement 
consists  of  hopping  more  often  than 
welkins.  Its  courtship  vocaUzation  is  a 
high  triU.  usually  lasting  8  to  10 
seconds. 

Arroyo  southwestern  toeds  were 
histoiioaUy  found  along  the  length  of 
drainages  in  southern  California  bom 
San  Luis  Obispo  County  to  San  Diego 
County,  bat  now  they  survive  only  in 
the  heedwraters  as  small  isolated 
populations,  primarily  on  National 
Forest  lands  (Sweet  1992).  Urbanization 
and  dam  construction  beginning  in  the 
early  1900's  in  southern  California 
caused  most  of  the  extensive  habitat 
degradation. 

At  least  90  percent  of  the  known 
extant  populations  of  arroyo 
southwestern  toad  occur  in  areas  owned 
or  managed  by  the  Forest  Service  (Los 
Padres,  Angeles,  San  Bernardino,  and 
Cleveland  National  Fonsta)  (Sweet 
1992).  Most  other  remaining 
populations  occur  on  privately  owned 
lands.  Due  mostly  to  habitat  destruction, 
only  five  drainages  remain  where 
populations  of  this  species  may  be 
viable.  In  1990.  only  seven  pairs  of 
arroyo  southwestern  toads  are  known  to 
have  bred  anywhere  within  the  toad's 
range  (Sweet  1992).  Due  to  the  isolation 
and  the  small  sizes,  eech  p(^mlatian  is 
atjpeet  risk  of  extinction. 

The  arroyo  eoathweetem  toad  is 
restricted  to  riven  that  have  shallow, 
gravelly  pools  adjacent  to  sandy 


terraces.  Breeding  oocurs  <»  lai^ge 
streams  with  persistent  water  from  lato 
March  until  raid-June  (Sweet  1989). 
Eggs  are  deposited  and  larvae  develop 
in  shallow  pools  with  minimal  ouoaoft 
and  little  or  no  emergent  vegetation  and 
with  sand  or  pea  gravel  substrate 
overlain  with  flocculent  silt.  After 
metamorphosis  Oune-July),  the  juvenile 
toads  remain  on  the  bonhring  ^ervel 
bars  until  the  pool  no  longer  persists  (3 
to  8  weeks,  depending  on  site  and  year) 
(Sweet  1992).  Juveniles  and  adults 
forege  for  insects  on  sandy  stream 
terraces  that  have  nearly  complete 
closure  of  cottonwoods  (PopuJus  spp.), 
oaks  [Quercus  spp.),  or  willows  (Soluc 
spp.),  and  almost  no  grass  and 
herbaceous  cover  at  ground  level  Adult 
toads  excavate  shallow  burrows  on  the 
terraces  where  they  shelter  during  the 
day  when  the  surface  is  damp,  xa  during 
longer  intervals  in  the  dry  season  (Sweet 
1989). 

Previous  Federal  Action 

The  arroyo  southwestern  toad  was 
first  included  by  the  Service  as  a 
Category  2  candidate  species  in  the 
September  18, 1985.  Notice  of  Review  of 
Vertebrate  WikUifa  (50  FR  37958). 
Category  2  applies  to  taxa  for  which 
inlonnation  now  in  the  possession  of 
the  Service  indicates  that  proposing  to 
list  as  endangered  or  threataniMi  is 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  proposed 
rules.  The  subspecies  also  was  included 
as  a  Category  2  candidate  in  the  January 
6. 1989.  and  November  21, 1991. 
Animal  Notices  of  Review  (54  FR554 
and  56  FR  58804  respectively).  Since 
the  toad  was  first  listed  as  a  Category  2 
candidate,  the  Service  has  obtained 
substantial  information  on  the  biological 
vulnerability  and  the  environmental 
threats  to  elevate  this  species  to 
Category  1.  Category  1  species  are  those 
for  which  the  Service  possesses 
sufficient  data  to  support  proposals  for 
listing.  Most  of  the  new  information  and 
analyses  came  bom  Samiiel  Sweet  of  the 
University  of  California,  Santa  Barbara; 
Mark  Jennings  of  the  University  of 
Arizona;  and  staff  of  the  Los  Padres 
National  Forest. 

On  January  12, 1993,  the  Service 
received  a  petition  frtMn  Dr.  Sam  Sweet, 
Associate  Professor  of  Biology  at  the 
University  of  California,  Santa  Barbara, 
and  Dr.  Mark  Jennings,  Research 
Associate  in  the  Department  of 
Herpetology,  California  Academy  of 
Sciences,  to  list  the  arroyo  southwestern 
toad  as  endangered  (Sweet  and  Jennings 
1992).  Section  4(b)(3)(A)  of  the 
Endangered  Species  Act  (Act),  as 


amended,  requires  to  the  maxfanwB 
extent  pracXicaMe,  that  the  Secretary 
make  a  finding  witSiin  90  days  of  receipt 
of  a  petition,  as  to  whether  or  not 
substantia  information  indicates  the 
re<}nesteu  action  may  be  warranted.  If 
such  a  finding  is  made,  the  Service  is 
directed  to  commence  a  review  of  the 
status  of  Ae  species.  Within  12  mondis 
of  receipt  of  a  petition  found  to  present 
substantial  information,  die  Secretary  is 
further  directed  to  make  a  finding  that 
the  petitioned  action  is  warranted,  not 
warranted,  or  warranted  but  precluded. 
In  this  instance  the  preparation  of  this 
proposed  rule  was  neariy  complete  at 
the  time  the  petition  was  recehred.  and 
therefore  alleviates  the  need  to 
commence  the  status  review  that  the 
Service  would  typically  commence  in 
response  to  a  petition. 

This  proposed  rule  constitutes  the 
Service's  12  month  finding  that  listing 
of  the  arroyo  southwestern  toad  is 
warranted.  The  petition,  status  surveys, 
and  reference  data  (Sweet  1992) 
describe  the  arroyo  southwestern  toad 
as  endangered  due  to  past  and 
continuing  wide-ranging  losses  and  - 
degradation  of  riparian  habitat  within 
its  historic  range. 

Sanumy  af  Factors  Afifecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  spedes  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  arroyo  southwestern 
toad  {Bufo  microscaphus  califamicut^ 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  rangp. 
Habitat  destruction  and  alteration 
constitutes  the  most  severe  threat  feeing 
the  arroyo  southwestern  toad.  This  toad 
is  now  confined  to  the  headwaters  of 
streams  it  occupied  historically  along 
their  entire  lengths.  Of  475  river- 
kilometers  (kmH295  river-miles)  once 
known  [bom  museum  records  drca 
1915)  to  support  populations  of  arroyo 
southwestern  toads  in  the  State, 
populations  currently  exist  on  only  120 
km  (73.5  miles);  thus,  arroyo 
southwestern  toads  have  been 
extirpated  from  75.1  percent  of  their 
former  range  in  the  United  States  (Sweet 
1992). 

The  arroyo  southwestern  toad  was 
formeriy  found  on  rivers  with  near- 
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perennial  flow  throughout  southern 
California  from  San  Luis  Obispo  County 
to  San  Diego  Coimty.  It  is  believed  to  be 
extirpated  in  San  Luis  Obispo  County 
(S.  Sweet,  pers.  comm..  1991). 
Populations  persist  in  Santa  Barbara, 
Ventura,  Los  Angeles,  and  San  Diego 
Counties.  Recent  sightings  of  scattered 
individuals  have  been  reported  from 
Orange,  Riverside,  San  Bernardino,  and 
southwest  Imperial  Counties. 

Most  of  the  remaining  populations 
exist  on  Forest  Service  land.  The  Los 
Padres  National  Forest  in  Santa  Barbara, 
Ventura,  and  Los  Angeles  Counties 
supports  the  majority  of  southern 
California's  remaining  intact  large  river 
systems,  and  probably  maintains  the 
only  extant  viable  populations  of  arroyo 
southwestern  toads.  Sespe  Creek  in 
Ventura  County  has  the  largest  known 
population  (Sweet  1992).  Other 
populations  are  found  on  the  Sisquoc, 
Santa  Ynez,  and  upper  and  lower  Piru 
drainages  (Sweet  1992).  In  San  Diego 
County,  arroyo  southwestern  toads  are 
found  on  the  Santa  Margarita,  Guejito, 
Sweetwater,  Vallecito,  San  Luis  Rey, 
Santa  Ysabel,  Witch,  and  Cottonwood 
Rivers  (S.  Sweet,  pers.  comm.,  1991). 

Several  factors  presently  threaten  the 
remaining  25  percent  of  the  habitat  of 
the  arroyo  southwestern  toad  including: 
(1)  Short-  and  long-term  changes  in  river 
hydrology,  including  construction  of 
dams  and  water  diversions;  (2) 
alteration  of  riparian  wetland  habitats 
by  agriculture  and  urbanization;  (3) 
construction  of  roads;  (4)  site-specific 
damage  by  off-highway  vehicle  use;  (5) 
development  of  campgroiuids  and  other 
recreational  activities;  (6)  over-grazing; 
and  (7)  mining  activities. 

Dam  construction  was  responsible  for 
the  loss  of  approximately  40  percent  of 
the  estimated  original  range  of  the 
arroyo  southwestern  toad.  Twenty-six 
large  impoimdments  are  currently 
located  within  the  range  of  this  species, 
inundating  over  190  km  (120  miles)  of 
suitable  habitat.  Additional  areas  have 
been  identified  as  potential  dam  sites, 
and  if  constructed  would  destroy  25 
percent  of  the  current  range  (6-7 
percent  of  the  original  range)  of  the 
arroyo  southwestern  toad  (Sweet  1991,a). 

In  addition  to  habitat  loss  through 
direct  inundation,  dams  can  have 
significant  effects  on  habitat  quality 
downstream.  Artificial  flow  regulation 
disrupts  the  natural  processes  that 
produce  the  terrace  and  pool  habitats 
required  by  arroyo  southwestern  toads. 
Unseasonal  water  releases  may  prevent 
arroyo  southwestern  toads  from 
breeding  due  to  habitat  changes  (Sweet 
1992). 

Another  consequence  of  sustained 
unnatural  perennial  flows  below  dams 


is  an  adverse  affect  on  the  habitat  of  this 
species  by  encouraging  vegetative 
growth  in  a  riparian  corri(U>r,  which 
increases  ground  stability  and  hence 
confines  and  deepens  the  creek  channel. 
Water  temperatures  are  reduced  below 
the  temperatiues  needed  for  larval 
development  (Sweet  1991a). 

The  arroyo  southwestern  toad  is  also 
sensitive  to  stream  diveraions  as  they 
caiise  the  riparian  areas  to  diy.  Water 
diveraions  that  alter  normal  flows  have 
degraded  habitats  and  adversely  affected 
arroyo  southwestern  toads  by  leading  to: 
(1)  The  early  drying  of  breeding  pools, 
causing  breeding  failures  or  loss  of  the 
larval  population;  (2)  restriction  of  the 
period  essential  for  rapid  growth  when 
newly-metamorphosed  toads  can  forage 
on  damp  gravel  bare;  and  (3)  loss  of 
damp  subsurface  soil,  which  may  result 
in  high  adult  mortality  during  late 
summer  and  early  fall  (Sweet  1992). 

E)evelopment  projects  in  riparian 
wetlands  have  caused  permanent  losses 
of  riparian  habitats,  and  are  the  most 
conspicuous  factor  in  the  decline  of  the 
arroyo  southwestern  toad  (S.  Sweet, 
pera.  comm.,  1991).  Agriculture  and 
urbanization  have  already  destroyed 
much  of  the  suitable  arroyo 
southwestern  toad  habitat  south  of  the 
Santa  Clara  River  in  Ventura  County  (S. 
Sweet,  pera.  comm.,  1991).  Stream 
terraces  have  been  converted  to  farming, 
road  corridors,  and  residential  and 
commercial  uses,  while  the  streams 
themselves  have  been  channelized  for 
flood  control.  Large  stretches  of  riparian 
corridor  habitat  has  also  been  degraded 
or  destroyed  by  cattle  and  feral  pigs  (S. 
Sweet,  pers.  comm.,  1991). 

Recreational  activities  in  riparian 
wetlands  have  had  substantial  negative 
afiiects  to  arroyo  southwestern  toad 
habitat  and  individuals,  as  discussed  in 
Factor  E.  Off-highway  vehicles  cause 
extensive  damage  to  the  shallow  pools 
in  which  arroyo  southwestern  toads 
breed  (Sweet  1992). 

Streamside  campgrounds  in  southern 
California  National  Forests  have 
frequently  been  located  adjacent  to 
arroyo  southwestern  toad  habitat  (Sweet 
1992).  In  the  Los  Padres  National  Forest, 
each  of  the  three  campgrounds  on  Piru 
and  Sespe  Creeks  were  developed  on 
terraces  used  by  arroyo  southwestern 
toads,  within  50-100  meters  (150-300 
feet)  of  their  breeding  pools.  On  the 
upper  Santa  Ynez  River,  also  on  Los 
Padres  National  Forest,  three  of  four 
campgrounds  are  also  located  in  arroyo 
southwestern  toad  habitat  (Sweet  1991a, 
1991b).  The  placement  of  campgrounds 
is  similar  in  the  Cleveland  National 
Forest  in  San  Diego  County. 

The-use  of  heavy  equipment  in  yearly 
reconstruction  of  roads  and  stream 


crossings  in  the  National  Forests  has 
had  significant  and  repeated  impacts  to 
arroyo  southwestern  toads  and  toad 
habitat.  Maintenance  of  the  road  to 
Ogilvy  Ranch,  a  private  inholding  in  the 
Los  Padres  National  Forest,  is  Ukely 
responsible  for  a  depressed  population 
of  arroyo  southwestern  toads  on  Mono 
Creek,  The  Ogilvy  Ranch  road  makes  18 
crossings  of  Mono  Creek,  many  directly 
through  or  near  arroyo  southwestern 
toad  breeding  pools.  In  summer  1992. 
the  Los  Padres  National  Forest  declined 
to  open  the  Ogilvy  Ranch  road  in  order 
to  protect  populations  of  arroyo 
southwestern  toads  and  other  candidate 
amphibians  and  reptiles.  However,  the 
road  was  opened  with  a  bulldozer  in  the 
fall.  As  juvenile  arroyo  southwestern 
toads  were  likely  burrowed  into  the  soft 
sand  adjacent  to  the  creek,  grading  the 
road  up  the  creek  killed  individuals, 
and  destroyed  habitat.  Regular 
maintenance  of  roads  in  the  Los  Padres 
National  Forest  negatively  affects  arroyo 
southwestern  toad  individuals  and  toad 
habitat  on  the  Santa  Ynez  River,  Piru 
and  Sespe  Creeks,  as  well. 

An  additional  threat  to  this  species  is 
mining  activities.  Recreational  suction 
dredging  for  gold  adversely  affects  toad 
habitat  and  individuals.  I^edging 
destroys  breeding  pools  used  by  arroyo 
southwestern  toads  and  causes 
excessive  siltation  downstream,  which 
asphyxiates  eggs  and  small  larvae.  For 
example,  during  the  Memorial  Day 
weekend  of  1991,  four  small  dredges 
operating  on  Piru  Creek  (of  Los  Padres 
National  Forest)  produced 
sedimentation  visible  more  than  1 
kilometer  (0.6  mile)  downstream,  and 
adversely  affected  40,000-60,000  arroyo 
southwestern  toad  larvae.  Subsequent 
surveys  revealed  nearly  total  destruction 
of  the  species  in  this  stream  section; 
fewer  than  100  larvae  survived,  and 
only  4  juvenile  toads  were  located 
(Sweet  1992). 

Several  rivers  in  the  Los  Padres 
National  Forest  were  recently 
temporarily  closed  to  gold  mining,  and 
it  is  uncertain  whether  the  ban  will  be 
made  permanent.  In  December  1992,  a 
group  of  miners  challenged  the  Forest 
Service's  authority  to  close  Piru  Creek  to 
mining.  These  individuals  practiced 
various  methods  of  gold  extraction  until 
cited  by  the  Forest  Service.  It  seems 
likely  that  future  challenges  will  occur 
and,  if  successful,  will  threaten  the 
population  of  arroyo  southwestern  toads 
on  Piru  Creek. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Populations  of  the  arroyo 
southwestern  toad  are  becoming  so 
small  and  confined  that  even  limited 
taking  by  campers,  recreationists,  and 
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scientific  r— ondbew  ooaU  «dvwMly 
affcct  this  «p«ciM'  vMbtlity.  These  toeds 
are  threetenad  by  chiidran  aear  tbe 
campgiioaode  «« it  is  oomoionplece  for 
childnB  to  capture  and  keep  oc^gantsms 
while  at  play.  No  data  exists  on  the 
extant  of  audi  odkrtton  activities,  but 
it  is  very  likely  that  it  has  occuned  or 
isocouniqg. 

C  Diseate  or  pndatiotL  Over  the  peat 
20  yean,  it  least  60  species  of  fiabae 
have  been  tBtrodnced  to  the  western 
U.S  slalaa,  59  peroant  of  whidi  are 
predatory  (Hayes  and  Jennings  1986; 
Jennings  1968).  The  introduction  of 
exotic  predatfHS  to  southam  Caliibmia 
waters  nas  been  Esdlitated  by  the 
intertwsin  tnosport  of  water  (a.g., 
Califiomia  Aouaduct}.  Introduced 
predators  had  sabstuitial  impacts  on  the 
sizes  of  extant  populstions  of  arroyo 
southweatam  toads,  and  may  have 
contributed  to  regional  extinctions 
(Hayes  and  Jennings  1986). 

Virtually  all  rivers  that  contain  or 
once  contained  airoyo  southwestern 
toads  support  poputotions  of  introduced 
predatory  fish,  such  as  green  sunBsh 
(Lepomjs  cyone//us),  largemoulh  bass 
(Mfcropterous  salmoide^,  mosquitofish 
(Gambasm  afflni^,  black  bullhead 
(Ictaluns  nebulosus),  onoyo  chub  {Gila 
orcutti),  prickly  scnlpin  (Coftns  aspeti, 
stocked  trout  [Oncorhynchus  tnykiss), 
oriental  gobies  [Tridentiger  sp),  and  red 
shinCTS  [Neotropis  hitraisis)  (Sweet 
1992).  All  of  these  introduced  fi^  prey 
on  tadpoles,  and  have  been  observed 
inducing  high  airoyo  sootfawestem  toad 
larval  mortality  in  breeding  pools  on  the 
Piru.  Sespe,  and  Santa  Ynez  drainages, 
and  tt  is  likely  to  have  occurred 
elsewhere  (Sweet  1992). 

Most  streams  with  populations  of 
arroyo  southwestern  toads  also  have 
populations  of  introduced  buDfrogs 
\Rana  catesbeiana).  Adult  bullfrogs  are 
highly  predatory  and  are  believed  to 
prey  on  adult  arroyo  southwestern  toads 
(Sweet  1992).  Artificially  maintained 
perennial  flows  below  dams  provide 

Eermawant  water  and  enhance  the 
abitat  Cor  bullfrogs  to  the  detriment  of 
arroyo  southwestern  toads. 

O.  The  inadequacy  of  existing 
regulatory  aiechanisms.  The  U.S.  Army 
Corps  of  Engineers  (Corps),  responsible 
for  administering  section  404  of  the 
Fedecal  Water  Pollution  Control  Act 
AmendmenU  of  1972  (Clean  Water  Act), 
has  authority  to  regulate  the  placement 
of  dredged  and  fill  materials  into  waters 
of  the  United  States.  Individual  actions 
imder  nationwide  permits  undergo 
minimal  outside  agency  review. 
Individual  pemits.  which  are  subject  to 
more  extansive  review,  are  required  fw 
projada  that  afhct  greater  thao  10  acres. 


The  Corps  cannot  issue  a  aationwida 
or  individual  permit  where  a  federally 
listed  species  may  be  affected,  without 
first  oonaulting  with  the  Service  under 
section  7  of  the  Eodangarad  Species  Act 
The  Shrvice,  as  part  of  the  section  404 
review  process,  provides  coaunants  on 
both  pre-discharge  notices  for 
nationwide  pennits andpuhlic notices 
for  individiial  pennits.  The  Service's 
comments  are  only  advisory,  although 
procedures  exist  for  elevation  when 
disagreements  between  the  two  agencies 
arise. 

Most  construction  projecls  in  or  near 
arroyo  aouthwestem  toad  habitat  would 
require  a  permit  from  the  Corps 
pursuant  to  section  404  of  the  Clean 
Water  Act  In  practice,  the  Corps' 
actions  under  section  404  has  not 
adequatdy  protected  arroyo 
southwestern  toads,  as  the  Corps  has 
rarely  required  individual  permits 
where  impacts  to  the  toad  would  occur. 
The  Corps  has  either  approved  the 
projects  under  nationwide  permits,  or 
there  have  been  repeeted  unauthorised 
activities.  Federal  listing  of  this  species 
would  ensure  greater  consideration  of 
the  eCfects  of  permitted  actions  during 
the  review  process,  as  well  as  provide 
the  protection  of  section  7  of  the  Act. 

Tne  National  Environmental  Polky 
Act  (NEPA)  and  California 
Environmental  Quality  Act  (CEQA) 
require  an  intensive  enviromDental 
review  of  projects  that  may  adversely 
affect  Federal  candidate  species. 
However,  project  proponents  an  not 
required  to  avoid  impacts  to  these 
species,  and  proposed  mitigation 
measures  are  frequently  not  adequately 
implemented.  As  with  section  404 
permits,  the  Service's  comments 
through  these  enviromnental  review 
processes  are  only  advisory. 

Forest  Service  policy  as  described  in 
the  National  Forest  Management  Act 
states  "Fish  and  %^ldlife  habitat  shall  be 
managed  to  maintain  viable  populations 
of  existing  native  and  desired  non- 
native  vertebrate  species  in  the  planning 
area  "  (36  CFR  219.19}.  The  Los  Padres 
National  Forest  recently  funded  a  stiuiy 
on -the  ecology  of  arroyo  southwestern 
toads  (S%veet  1992).  The  results  of  this 
study  will  be  used  to  develop  sound 
management  recommendations  for 
protection  of  arroyo  southvrastem  toads 
on  the  Forest.  Despite  this  positive  step, 
the  southern  California  National  Forests 
have  not  been  able  to  suooeasfoUy 
implement  the  protection  of  the  arroyo 
southwestern  toad.  Activities  such  «s 
road  maintenance,  off-highway  vehicle 
use,  and  tbe  issuance  of  special  use 
permits  for  daa  and  water  divosioB 
construction  have  contributed  to  the 
decline  of  the  arroyo  southwestern  toad. 


Alteration  of  the  nat\iral  mtermittent 
flow  re^mes  by  dams  has  had 
significant  adverse  intpacts  to  uroyo 
southwestern  toads.  The  State 
Department  of  Water  Resources,  which 
operates  Pyramid  Dam  on  Piru  Creek  in 
the  Los  Padres  ai:id  Aixgeles  National 
Forests,  firaquenlly  disdiarges  excess 
flows  from  the  reservoir  with 
inadequate  consideration  by  the  State 
for  downstreaoi  consequences  to  fish 
and  wildlife.  The  depressed  population 
of  arro)«  southMrestem  toads  on  lower 
Piru  Creek  below  Pyramid  Dam  is 
probably  a  result  of  unscheduled  timing 
of  water  releases  since  the  1970's  (Sweet 
1992).  Although  the  dam  is  located  on 
National  Forest  land  and  each  release  or 
eatii  release  program  should  be  subject 
to  a  Forest  Service  special  use  permit, 
inadequate  pratecticn  has  been  given  by 
the  Forest  Service  to  aquatic  and 
riparian-dependent  wildlife  below  die 
dam. 

Although  the  arroyo  southwestern 
toad  is  ch^ifiad  bs  a  "Species  of 
Special  Concern"  by  the  State  of 
California  (Steinhart  1990]  and  may  not 
be  taken  within  •  scientific  coIIectiDg 
permit,  this  designation  provides  no 
special,  legally  mandated  protecticui  of 
the  species  and  its  habitat 

E.  Other  naturd  or  monmade  factors 
affecting  its  continued  existence. 
Sisveral  other  Actors  have  also 
contributed  to  the  decline  of  the  species 
including  drought,  fire,  and  light  and 
noise  pollution.  Additionally  there  has 
been  direct  mortality  of  the  toads  due  to 
road  construction  and  maintenance. 
water  inundation  or  drainage  from  dams 
and  diversions.  off-highw.Ry  vehicle  use, 
cattle  and  pig  trampling,  miniirg,  and 
recreational  activities. 

By  far.  the  most  significant  natural 
factor  adversely  affecting  the  arroyo 
southwestera  toad  is  drought,  and 
resultant  deterioration  cf  riparian 
habitats.  Southern  California  recently 
experienced  5  consecutive  years  of 
lower  than  average  rainfall.  These 
drought  conditions,  when  combined 
with  human  induced  water  reductions 
(i.e..  di  versions  of  water  from  streams), 
have  degraded  riparian  ecosystems  and 
have  created  extrtunely  stressful 
conditions  for  most  aquatic  species. 

Drought  also  affects  atroyo 
southwestern  toads  in  another  manner. 
Fenule  arroyo  southwestern  toads  must 
feed  for  at  least  2  months  in  order  to 
develop  the  fiat  reserves  needed  to 
produce  a  clutch  of  e^s  (Sweet  1992). 
In  drought  years,  females  may  find 
insufficient  insect  prey  to  produce  Qggs 
before  males  cease  their  courtship 
behavior  of  calling,  resulting  in  no 
reproduction  in  that  y«ar.  The  extremely 
low  reproduction  of  1990  was  likely  due 
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to  4  yean  of  severe  drought  (Sweat 
1392). 

Periodic  fires  may  adversely  aRiact 
arroyo  southwestern  toads  by  causing 
direct  mortality,  destroying  streamside 
vegetation,  or  eliminating  vegetation 
that  sustains  the  watershed.  Recent 
natural  and  human-induced  wildfires 
had  devastating  effects  on  populations 
of  aiToyo  southwestern  toads.  The  1991 
Lions  Fire  on  upper  Sespe  Creek  in  the 
Los  Padres  NaticKial  Forest  destroyed 
habitat  containing  the  largest  known 
extant  population  of  arroyo 
southwestern  toads,  including  15 
known  breeding  pools  and  over  50 
percent  of  the  known  adult  population 
on  the  Sespe  drainage  (Sweet  1991c). 
Even  more  significantly,  the  wildfire 
heavily  affected  the  only  section  of  river 
where  these  toads  were  known  to 
reproduce  successfully  in  1989,  1990, 
and  1991  (S.  Sweet,  pers.  comm.,  1991). 
h  is  likely  that  populations  of  adults  or 
juvenile  toads  concentrated  in  areas 
sustaining  high-intensity  bums  were 
decimated  due  to  the  subsequent 
sedimentation  that  occurreo  in  the 
drainages  (Sweet  1991c).  Following  the 
effects  of  the  preceding  series  of  drought 
years,  the  impact  of  this  fire  has  been 
intense  and  will  likely  be  long-term. 

The  vocalizations  of  male  toads  are 
crucial  to  the  breeding  success  of  this 
species,  as  their  calls  are  the  key  factor 
to  finding  mates.  Light  and  noise 
pollution  from  adjacent  developments 
or  campgrounds  may  also  reduce  arroyo 
southwestern  toad  reproductive  success 
by  disrupting  the  vocalization  behavior 
of  males  during  the  breeding  season. 
Generally,  the  local  population  of  arroyo 
southwestern  toads  declines  as 
campgroiind  use  increases  (Sweet  1992). 
.  Unseasonal  water  releases  from  dams 
may  prevent  arroyo  southwestern  toads 
from  breeding  altogether,  as  discussed 
in  Factor  A,  or  may  wash  away  eggs  and 
larvae  if  releases  are  made  after  breeding 
has  occurred  (Sweet  1992).  Service 
advisory  input  may  be  sought  by  the 
California  Department  of  Water 
Resources  prior  to  scheduled  water 
releases  to  avoid  negative  impacts  to  the 
toad.  However,  umscheduled  releases  do 
occur,  whereby  the  Department  of  Water 
Resources  does  not  sem.  advisory  input 
from  the  Service.  For  example,  large 
unscheduled  releases  from  Pvramid 
Lake  in  May  1991  virtually  eliminated 
all  reproduction  by  arroyo  southwestern 
toads  below  the  dam  in  Pirn  Creek,  in 
what  would  have  been  the  best  year  for 
reproduction  following  5  years  of 
drought  (Sweet  1992).  A  proposal  to 
convey  SiBte  Water  PTo\eci  water  from 
Pyramid  Lake  to  Piru  Lake  via  Piru 
Deek  would  also  threaten  airoyo 
southwrestem  toad  survival  oo  Piru 


Creek  if  releases  substantially  alter 
natural  flow  regimes. 

Grazing  brings  another  potmitial 
source  of  mortaUty  to  this  species. 
Horses  and  cattle  graze  in  riparian  areas 
and  may  trample  eggs  and  larvae  of 
arroyo  southwestern  toeds  (S.  Sweet, 
pers.  comm.,  1991). 

Off-highway  vehicle  use  is  believed  to 
be  the  primary  frictor  responsible  for  the 
decimation  of  the  Mo)ave  River 
population  of  the  arroyo  southwestern 
toad  (Jennii^s  1991).  On  Memorial  Day 
weekend  in  1991.  a  fence  protecting  a 
breeding  pool  on  Piru  Creek  was  cut. 
and  off-highway  vehicles  had  access  to 
the  creek.  The  disturbance  destroyed  a 
small  sand  bar  that  maintained  a 
shallow  pool,  resulting  in  the  loss  of 
12,000  to  16,000  arroyo  southwestern 
tadpoles  (Sweet  1992). 

Recreational  use  of  campgrounds  is 
heaviest  in  early  siunmer,  when  arroyo 
southwestern  toad  larvae  and  juveniles 
are  present  and  most  vulnerable.  As  the 
young  toads  are  diurnal,  immobile,  and 
live  on  the  sand  bars,  they  are  often 
crushed.  Recreational  use  has  resulted 
in  the  alteration  of  stream  and  breeding 
pool  morpholep,  and  trampling  of 
juvenile  toads  (Sweet  1992).  Adult 
arroyo  southwestern  toads,  which  forage 
in  open  areas  in  the  campgrounds,  are 
frequently  killed  on  campground  roads 
at  night  (Sweet  1992). 

Habitat  loss,  high  mortaUty,  and  low 
reproduction  from  all  of  the  sources 
discussed  above  also  result  in  the 
fragmentation  of  surviving  populations 
into  isolated  subpopulations.  While 
these  subpopulations  may  continue  to 
siuvive  and  reproduce  over  the  short 
term,  their  long-term  survival  is  not 
seciufl,  because  little  opportunity  exists 
for  natural  dispersal  and  recolonization 
following  local  extirpations  (Sweet 
1991a).  Habitat  fragmentaticwi  increases 
the  probabiUty  of  local  extirpation  due 
to  stochastic  events,  and  also  likely 
results  in  reduction  of  genetic 
variability  within  the  small,  isolated 
subpopulations. 

The  recent  years  of  extremely  low 
reproductive  success  have  likely  been  a 
bottleneck  in  the  remaining  populations 
of  arroyo  southwestern  toads,  in  which 
few,  if  any,  individuals  will  reach 
sexual  maturitv  until  1995  (Sweet  1992). 
As  matiue  adults  age  and  die  in  the  next 
2  years,  no  recruitment  into  the 
breeding  population  is  likely,  and 
numerous  local  extinctions  of  already 
small  populations  are  probable.  As 
individuals  may  not  siuvive  and 
reproduce  due  to  traumatic  events  such 
as  drought  or  road  maintenance,  for 
example,  and  as  the  population 
numbers  are  low  uid  the  range  is 


restricted,  such  events  could  cause  the 
extinction  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
arroyo  southwestern  toad  in 
determining  to  propose  this  rule.  The 
arroyo  southwestern  toad  has  been 
extirpated  from  a  substantial  portion  of 
its  historic  range.  Virtually  all 
remaining  populations  are  small,  and 
face  a  variety  of  immediate  threets  to 
their  continued  viability.  This  toad  Uvea 
in  highly  specialized  habitats  that  have 
been  and  will  continue  to  be  targeted  for 
development  and  degradation  by  human 
activities,  and  is  extremely  vulnerable  to 
habitat  modification  and  water  quality 
changes.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  arroyo 
southwestern  toad  as  endangered.  For 
the  reasons  discussed  below,  critical 
habitat  is  not  being  proposed  at  this 
time. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extoit  prudent  and 
determinable,  the  Secretary  propose 
critical  habitat  at  the  time  a  species  is 
proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  the  arroyo 
southwestern  toed. 

As  discussed  imder  Factor  B  in  the 
"Summary  of  Factors  Affacting  the 
Species,"  the  arroyo  southwrestem  toad 
is  threatened  by  tddng,  an  activity 
difficult  to  control.  Remaining 
populations  of  the  arroyo  southwestern 
toad  are  small  and  geographically 
restricted,  so  that  they  are  now 
vulnerable  to  tmrestricted  collection. 
Publicatian  of  specific  localities,  wfaidi 
would  be  reouired  in  proposing  critical 
habitat,  would  reveal  precise  locality 
data  and  thereby  make  the  species  mote 
vulnerable  to  additional  collection  and 
acts  of  vandalism,  and  increase  the 
difficulties  of  enforcement. 

The  principal  landowner,  the  Forest 
Service,  has  been  notified  of  the 
locations  and  importance  of  protecting 
this  species'  habitat.  Protection  of  this 
species'  habitat  will  be  addressed  in  the 
recovery  process  and  through  the 
section  7  consultation  process. 
Therefore  it  would  not  now  be  prudent 
to  determine  the  critical  habitat  of  the 
arroyo  routhwestem  toad. 

Available  Conservation  Measarae 

ConservaticMi  measures  provided  to 
species  listed  as  endangered  or 
threetened  under  the  Endangered 
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Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
though  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acqiiisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFK  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  sp>ecies  or  result 
in  destruction  or  adverse  modiHcation 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed,  section  7(a)(2] 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Forest  Service  (Department  of 
Agriculture]  and  the  Army  Corps  of 
Engineers  (Department  of  Defense)  are 
the  main  Federal  agencies  that  will  be 
required  to  protect  this  species  if  it  is 
listed.  Federal  agencies  must  confer 
with  the  Service,  as  described  in  section 
7  of  the  Act.  on  any  project  that  mi^t 
jeopardize  the  continued  existence  of 
this  proposed  species.  The  Forest 
Service  narbors  the  majority  of  known 
arroyo  southwestern  toad  populations; 
hence,  authorization  of  Forest  Service 
actions  within  the  species'  habitat  may 
be  afiiected.  Forest  Service  activities, 
such  as  the  construction  and 
maintenance  of  roads,  and  the  issuance 
of  special  use  permits  for  dam  and 
bridge  construction,  mining,  and  water 
diversion  projects  would  be  subject  to 
the  Act's  section  7  requirements.  Army 
Corps  of  Engineers  activities  or 
issuances  of  permits  subject  to  section 
404  of  the  Clean  Water  Act  would  be 
subject  to  the  Endangered  Species  Act 
section  7  requirements.  Any  Federal 
actions  that  are  subject  to  environmental 


review  under  the  National 
Environmental  Policy  Act  may  be 
subject  to  the  requirements  of  section  7 
of  the  Act. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlifa.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect:  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  ofiiar  for 
sale  in  interstate  or  foreign  commerce 
any  listed  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.22  and  17.23 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  wildlife 
species  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  for  incidental 
take  in  connection  with  otherwise 
lawful  activities,  and  economic 
hardship  under  certain  circumstances. 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  inquiries  regarding 
them  may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  Room  432,  4401  North 
Fairfax  Drive,  Arlington.  Virginia 
22203-3507  (703/35&-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  at  the  Ventura  Field 
Office  (see  ADDRESSES  section). 

National  Environmental  Polijry  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  Natiorial  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 


I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AallMritjr:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-424S:  Pub.  L  9»- 
625. 100  Stat.  3500;  unleM  oUierwlae  noted. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Amphibians,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

f  1 7.1 1    Endangered  and  threatanai 
wMdIifa. 


(h)« 


Spedes 


Convnon  Name 


Scientific  Name 


Historic  range 


Vertebrate  population 

where  ervjangeed  or 

tt>reatenaed 


Status 


When 
listed 


Crilicirf 
habitat 


Spadal 


Amphlbiana 

Toad,  arroyo  south- 
western. 


Bufo  microscaphus 
calHomicus. 


U.S.A.  (CA);  Mexico 


NA 


NA 


NA 


Dated:  ]une  21, 1993 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc  93-18434  Filed  8-2-93;  8:45  am] 
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50  CFR  Part  17] 
RIN  1018-AB94 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearings 
on  Proposal  To  List  the  Kootenai  River 
Population  of  the  White  Sturgeon  as 
Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearings.. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
gives  notice  that  three  public  hearings 
will  be  held  on  the  proposal  to  list  the 
Kootenai  River  population  of  the  white 
sturgeon  (Acipenser  transmontanus)  as 
endangered.  This  Rsh  is  found  in  the 
Kootenai  River  in  Idaho,  Montana,  and 
British  Columbia,  Canada.  The  Service 
will  receive  oral  testimony  or  written 
comments  at  these  hearings. 
DATES:  Three  public  hearings  will  be 
held:  from  5  to  8  p.m.  on  Tuesday, 
August  24, 1993,  in  Bonners  Ferry, 


Idaho;  from  5  to  8  p.m.  on  Wednesday, 
August  25, 1993,  in  Libby,  Montana; 
and  from  1  to  4  p.m.  and  6  to  8  p.m.  on 
August  26, 1993,  in  Sand  Point,  Idaho. 
Comments  from  all  interested  parties 
must  be  received  by  November  4,  1993. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations: 

Tuesday,  August  24, 1993 — Kootenai  River 

Inn.  Kootenai  River  Plaza,  Bonners  Ferry, 

Idaho 
Wednesday,  August  25, 1993 — Memorial 

Gymnasium,  101  East  Lincoln  Boulevard, 

Libby,  Montana 
Thursday,  August  26. 1993 — Schweitzer 

Mountain  Resort,  Headquarters  Day  Lodge 

Caribou  Room,  1000  Schweitzer  Mountain 

Road,  Sand  Point,  Idaho 

Written  comments  and  materials  may 
be  submitted  at  the  hearings  or  may  be 
sent  directly  to  Mr.  Charles  Lobdell, 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Boise  Field  Office,  4696 
Overland  Road,  room  576,  Boise,  Idaho, 
83705.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Lobdell,  Field  Supervisor,  at 
the  above  address  or  (208)  334-1931 


SUPPLEMENTARY  INFORMATKMI: 

Background 

The  Kootenai  River  population  of  the 
white  stiu^eon  [Acipenser 
transmontanus]  is  restricted  to 
approximately  168  miles  (270 
kilometers)  of  the  Kootenai  river,  in 
Idaho,  Montana,  and  British  Columbia, 
Canada,  primarily  upstream  from  Cora 
Linn  Dam  at  the  outflow  from  Kootenay 
Lake,  British  Columbia.  A  natural 
barrier  at  Bonnington  Falls  downstream 
of  Kootenay  Lake  has  isolated  the 
Kootenai  River  sturgeon  from  other 
white  stiugeaon  populations  in  the 
Columbia  River  basin.  The  free-flowing 
river  habitat  for  this  fish  has  been 
adversely  affected  from  development  of 
the  Kootenai  River  basin.  Construction 
of  Libby  Dam  for  hydropower  and  flood 
control  has  reduced  river  flows  critical 
to  successful  reproduction  during  the 
May  to  July  sturgeon  spawning  season, 
and  reduces  the  availability  of  nutrients 
in  the  river  system.  The  Kootenai  River 
population  of  white  sturgeon  has 
declined  to  an  estimated  880 
individuals,  with  approximately  80 
percent  of  the  sturgeon  over  20  years 
old.  In  addition  to  the  lack  of 
recruitment  of  juveniles  into  the 
population,  this  fish  is  threatened  by 
disease  and  poor  water  quality. 

On  July  7. 1993,  the  Kootenai  River 
population  of  the  white  sturgeon  was 
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proposed  for  listing  as  an  endangered 
spedes  (58  FR  36379).  Section  4(b)(5)(E) 
of  the  Act  requires  that  a  public  hearing 
be  held,  if  requested  within  45  days  of 
the  publication  of  a  proposed  rule.  In 
anticipation  of  requests  for  a  hearing  on 
the  proposal,  the  Service  announced  in 
the  proposed  rule  that  a  public  hearing 
would  be  held  on  August  26, 1993.  in 
Sand  Point,  Idaho.  Because  of  the  level 
of  interest  in  this  proposed  action  the 
Service  has  decided  to  schedule  two 
additional  hearings  to  receive  comments 
from  the  public.  The  three  public 
hearings  will  be  held  at  the  following 
locations: 

Tuesday,  August  24, 1993,  from  5  to  8  p.m. 
at  the  Kootenai  River  Inn.  Kootenai  River 
Plaza,  Boaners  Ferry,  Idaho 

Wednesday.  August  25. 1993.  from  5  to  8 
p.m.  to  the  Memorial  Gymnasium,  101  East 
Lincoln  Boulevard,  Libby,  Montana 

Thursday.  August  26. 1993,  frt>m  1  to  4  p.m. 
and  6  to  8  p.m.  pt  the  Schweitzer  Mountain 
Resoft,  Headquarters  Day  Lodge  Caribou 


Room,  10000  Schweitzer  Mountain  Road, 
Sand  Point.  Idaho 

Those  parties  wishing  to  make 
statements  for  the  record  should  have 
available  a  copy  of  their  statements  to  be 
presented  to  the  Service  at  the  start  of 
the  hearing.  Time  limits  may  be  placed 
on  oral  statements  to  accommodate 
many  people  wishing  to  testify.  Written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service  may  be  . 
of  any  length.  Written  comments  will  be 
given  the  same  weight  as  oral 
comments.  Written  comments  may  be 
submitted  at  the  hearing  or  mailed  to 
the  U.S.  Fish  and  Wildlife  Service, 
Boise  Field  Office  (see  ACX}RESSES 
section).  Comments  must  be  received  by 
November  4, 1993. 

Author 

The  primary  author  of  this  notice  is 
Leslie  J.  Propp.  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office,  911 


NE.  11th  Avenue,  Portland,  Oregon 
97232  (telephone  503/231-6131  or  206/ 
753-9440). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1361-1407;  16 
U.S.C.  1531-1544;  16  U.S.C.  4201-4245; 
Public  Law  99-625, 100  Stat.  3500; 
imless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  July  27. 1993. 

William  E.  Martin, 

Acting  Regional  Director,  Region  l.US.  Fish 
and  Wildlife  Service. 

(FR  Doc.  93-18418  Filed  8-2-93;  8:45  ami 
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Fedsral  Kcgiiilcr 
Vol.  58.  No.  147 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttuin  rutos  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearing  and  investigations, 
oonvnittee  meetings,  agency  decisions  and 
ruUngs,  deiegatiorM  of  authority,  filing  of 
petitions  and  applications  and  agerx^ 
statements  of  orgartlzatton  and  furK^tions  are 
examples  of  docunrtents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Aninuil  and  Plant  Haalth  Inspection 
Service 

[Docket  No.  S3-02S-3] 

Public  IMeeting;  Veterinary  Biologies 

agency:  Animal  and  Plant  Health  - 
Inspection  Service,  USDA. 

ACnON:  Notice  of  postponement  of 
public  meeting. 

SUMMARY:  We  are  advising  producers  of 
veterinary  biologies  and  other  interested 
persons  that  the  fifth  annual  public 
meeting  on  veterinary  biologies 
previously  scheduled  to  be  held  on 
Tuesday,  August  10,  and  Wednesday, 
August  11, 1993,  is  postponed  and  will 
be  rescheduled  at  a  later  date. 

FOR  I^URTHER  INFORMATION  CONTACT:  Ms. 
Lorie  Lykins,  Veterinary  Biologies  Field 
Operations,  BMP,  APHIS,  USDA,  223 
South  Walnut  Avenue,  Ames,  LA  50010, 
telephone  (515)  232-5785.  fax  (515) 
232-7120. 

SUPPLOIENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  July  16, 1993  (58  FR  38354- 
38355,  Docket  Number  93-025-2).  we 
gave  notice  that  we  would  be  holding  a 
public  meeting  on  Tuesday,  August  10, 
and  Wednesday.  August  11, 1993,  at  the 
Iowa  State  Center  in  Ames,  LA.  The 
purpose  of  the  meeting  was  to  discuss 
current  regulatory  and  policy  issues 
related  to  the  manufacture,  distribution, 
and  use  of  veterinary  biological 
products.  Due  to  the  extensive  flooding 
in  the  areas  of  Ames  and  Des  Moines, 
lA,  we  are  being  forced  to  reschedule 
the  meeting  to  a  later  date.  A  notice 
announcing  the  new  date,  time,  and 
place  will  appear  in  the  Federal 
Register.  We  regret  any  inconvenience 
caused  by  the  rmcheduling. 


Done  in  Washington,  DC,  this  29th  day  of 
July  1993. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  93-18480  Filed  8-2-93;  8:45  am] 
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Foreet  Service 

Establlshinent  of  Ouachita  Purchase 
Unit 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  establishment  of 
ouachita  purchase  unit. 

SUMMARY:  On  July  8, 1993,  the  Secretary 
of  Agriculture  created  the  Ouachita 
Purchase  Unit.  This  purchase  unit 
comprises  188  acres,  more  or  less, 
within  Polk  County,  Arkansas.  A  copy 
of  the  Secretary's  establishment 
document  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  July  8, 1993. 
ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Oflice  of  the  Chief  of  the  Forest  Service. 
Auditor's  Building,  201 14th  Street.  SW. 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090  (202)  205- 
1248. 

Dated:  July  27, 1993. 
George  M.  Leonard, 
Associate  Chief. 

Establithmenl  of  Ouachita  Porchaae  Unit 
Polk  County,  Arkansas 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  luider  the  Act  of 
March  1, 1911,  as  amended,  the 
Ouachita  Purchase  Unit  is  being  created 
and  is  described  as  follows: 

Townaiiip  3  South,  Range  29  Weal,  Filth 
Principal  Meridian,  Arkanias,  More 
Paiticalariy  Deacribed  as 

Section  7:  fractional  SEV4NWV4  containing 
40.18  acres; 

All  of  the  NEV«SWV«  EXCEPT  a  tract  of 
land  more  particularly  descril)8d  as  follows: 
Beginning  at  the  Southwest  comer  of  said 
NEV4SWV4,  run  East  190  yards;  thence 
Northwesterly  to  a  point  on  the  North  line  of 
said  NEV4SWV4  which  is  30  yards  east  of  the 


Northwest  cnmer  of  said  NEV4SWV4;  thenoe 
West  30  yards  to  said  Northwest  comer, 
thence  South  440  yards  to  the  Point  of 
Beginning  of  said  excepted  tract,  conveying 
herein  30.00  acre*,  more  or  less; 

E1/1SEV4  conUining  80.00  acres; 

SWV4SE1/4  Less  and  Except  a  tract  of  land 
containing  2.65  acres  more  particularly 
described  aslbllows: 

Beginning  at  a  2~  iron  pipe  with  a  2"  cap 
set  for  the  southwest  comer  of  said 
SWV4SEV4;  thence  NO*23'OlT  1285.17  feet 
along  the  west  line  of  said  SWV4SEV4  to  a  1" 
rebar  with  a  2"  aluminum  cap  at  a  wire  fence; 
thence  S73'>24'29"E  40.62  feet  along  said 
wire  fence  to  a  1"  rebar  with  a  2"  aluminum 
cap;  thence  leaving  said  wire  fence 
S4''50'06"E  866.30  feet  to  a  1"  rebar  with  a 
2"  aluminum  cap;  thence  SroS'SS'TV  411.73 
feet  to  a  1"  rebar  with  a  2"  aluminum  cap  on 
the  south  line  of  said  SWV4SEV4  (at  a  wire 
fence);  thence  N89'>19'28"W  112.53  feet  along 
the  south  line  of  said  SWV4SEV4  to  the  Point 
of  Beginning,  conveying  37.35  acres,  more  or 
less. 

containing  187,53  acres,  more  or  less,  and 
being  adjacent  to  the  present  Ouachita 
National  Forest  boundary. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1, 1911,  as  amended. 

Dated:  July  8. 1993. 
Mike  Espy. 

Secretary  of  Ajiriculture. 
jFR  Doc.  93-18426  Filed  8-2-93;  8:45  am] 
BiUMO  COM  341»-Mi 


DEPARTMENT  OF  COMIMERCE 

international  Trade  Adminlatration 

Antidumping  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACXGROtJND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defmed  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  $  353.22  or  355. Zid  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
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Department")  conduct  an  administrative 
nview  of  that  antidumping  or 
countervailing  duty  order,  fincfing.  or 
suspended  investigatioB.  { 


OPPORTUMTV  TO  REQUEST  A  REVIEW:  Not 

later  than  August  31. 1993,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings. 


or  suspended  investigations,  with 
anniversary  dates  in  August  for  the 
following  periods: 


Period 


AimaNB:  THMrium  Sponga,  (A-831-MS) 

AmMIm:  Titanium  Sponga.  (>^-«32-«03) 

nuana  OaMr  TNanluro  Sponge.  (A-<822-e03)  

Belgium:  MuaMai  Phoaplwlc  AiM.  (A-423-602) 

OanetfK  Pmm»  MagnaAan.  (A-122-«14) ^ 

CsluHa  Dal  Vtmtum  Sponge.  (A-447-a03) 

Fiance:  InduBtriai  Mbooaluloae.  <A-427-00Q)  

Qaorgla:  TManium  Sponge,  (A-833-M9) 

iaraal:  liidililBl  Phoaphortt  Add.  (A-SOe-804) „ 

ttaly:  QawMlar  PayaaalMuwj  aeiiflana  Beain.  (A^7S-703) „..^........„. 

TapaMu  RoMf  BaBMnga,  and  Paits  Tnereol ,  Mniahad  or  Urenlahed, 

Aoiylc  Sheet.  (A-6ee-0S$) _ 

I  Sheet  and  Strip,  (A-58»-704) „ 

OKMum.  {ASM-COS)  .„ 

in  H^vCapacily  Pagers.  (A-S88-007)  

Qnnilar  PolylaMluoro-atiylam  Reein,  (A-588-707) 


(A^75-603) 


(A-6efr-81B) 
:  Titanium  Sponge,  (^-634-003)  ...„ 

Kyrgyatan:  T1lB*jm  Sponge,  (A-836-e03) 

LaMe-ealic:  THanium  Sponge,  (A-44«-803)  „... 

UhuanlB:  TManlum  Sponge,  (A--4St-a03) „ „_ 

Miitleo.  Qny  Poifand  Oament  and  Clnkar,  (A-201-802) 
iMoidova-  Tttanium  Sponge,  (A-841-803) 
Ne»ertanda.  Bcaaa  Sheet  and  Snip.  (A-<421-701) 

nuaaia:  Tlanlum  Sponge.  (A-821-e03) 

TaiiMan:  Clear  Sheet  Qiaaa.  (A-se»-023) 
TaiHalan:  TManium  Sponge.  (>^-442-ao^ 


Caal  Iron  Pipe  FlOinga.  (A-549-601) 

The  People'a  RapuMc  of  China:  Patioieum  Wax  Candtoa.  (A-S70-S04) 

The  People's  Repubic  of  China:  Sutfanilc  Add.  (A-670-etS) «. 

Turtiey:  Acetyleaiicylic  Add  (Aspirin)  (A-489-602) 

TurtonanMan:  THanium  Sponge,  (A-e43-«)3) 

Ukraine:  TMviium  Sponge.  (A-e23-a0^  _ 

IJibalililaii  THanlum  Spimga.  (A-444-603) 

Venezuela:  Certain  Electrical  Conductor  Aluminum  Redraw  Rod,  (A-a07-701) 

Yugoalawia:  Tapered  Roler  Bearings,  and  Parts  Tbeieof.  Finished  or  LMMahed,  (A-47B-601) 


Eraaabia  ProgramnuMe  Read  Only  miemories  (EPRO«48).  (A-588-505)  . 
Coumtnmang  Duly  ^oc99dlng$: 

Canada:  Aloy  IMagnesium,  (C-122-815) 

Canada:  Urn  Swine.  (C-122-404) .._ 

Canada:  P\jn  Magneeiurrt,  (C-122-615) ..>.„.._.._.>,....>.>...^.............. 

lanMfc  IwJueiiBl  Phosphoric  Add.  (C-50»-a05) _ 

Malaysia-  Exinidad  Rubber  Thraed.  (C-«7-806) 

New  Zealand.  Loiv-Fuming  Brazing  Capper  Rod  and  Wire,  (C-61 4-501) 

Thaland  Certain  diouiar  Welded  Cwbon  Steel  Pipes  and  Tubes,  (0-549-501) 
Venezuela:  Certain  Electrical  Conductor  Aluminum  Redraw  Rod.  (C-a07-702)  .. 
Zimbabwe:  Carbon  Slaei  Wire  Rod,  (C-796-«0i) 


0eA>1/92-07/31/93 
06/01/92-07/31 /B3 
0e«1/92-07/31/93 
0eAD1/92-07/31/B3 
11/20«1-07/31/B3 
OeADI/92-07/31/83 
0e/01«e-07/31/93 
08/01/92-07/31/83 
06/01/92-07/31/93 
08^)1/92-07/31/93 
06/01/92-07/31/93 
08A)1/92-07/31/93 
06A)1/92-07/31/93 
08A)1/92-07/31/93 
08/01/92-07/31/93 
08A)1/92-07/31/93 
08«1/92-07/31/93 
08A)1/92-07/31/93 
06/01/92-07/31/93 
08^)1/92-07/31/93 
08A)1/92-07/31/93 
06/01/92-07/31/93 
08A)1/92-07/31/93 
06A)1/92-07/31/93 
06/01/92-07/31/93 
08/01/92-07/31/93 
08«1/92-07/31/93 
08^)1/92-07/31/93 
08A)1/92-07/31/93 
03/18/92-07/31/93 
0e«)1/92-07/31/93 
08A>1/B2-07/31/93 
08A1/92-07/31/93 
06^)1/92-07/31/93 
06<O1/92-O7/31/93 
08/01/92-07/31/93 

06A)1/92-07/31/93 

12/06/91-12/31/92 
04A>1/92-03/31/93 
12A)6/91-12/31/92 
01/01/92-12/31/92 
10/01/91-12/31/92 
08^)1/92-07/31/93 
01/01/92-12/31/92 
01/01/92-12/31/92 
01/01/92-12/31/92 


In  eccordance  with  $$  353.22(a)  and 
3S5.22(a)  of  the  Commerce  regulations, 
an  intemted  party  may  request  in 
writing  that  the  Seaetery  conduct  an 
administrative  review.  For  entidumping 
revievrs,  the  interested  party  must 
specify  for  which  individital  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  ia  requesting  a 
review,  and  the  requeating  party  must 
state  why  it  desires  the  Secretary  to 
review  thoee  paiticulv  producers  or 
resellers,  ff  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 


merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  seperate  order,  then  the 
interested  party  must  state  specifically 
which  resellers)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099.  U.S. 


Department  of  (Commerce.  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3069-A  of  the  main  C^ommerce 
building.  Further,  in  accordance  with 
§  353.31  or  355.31  of  the  Commerce 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  tfte 
Departmaiit's  SOTidce  Hst. 

The  Department  will  publish  in  the 
Federd  Register  a  notice  of  "Initiatian 
of  Antidumping  (CountHvailing)  Duty 
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Administrative  Review"  for  requests 
received  by  August  31, 1993.  If  the 
Department  does  not  receive,  by  August 
31, 1993,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  July  28, 1993. 
HoUy  A.  Kogii. 

Acting  Deputy  AssHant  Secretary  for 
Compliance.  "■ 

(FR  Doc.  93-18487  Filed  8-2-93;  8:45  am] 


[A-412-M2] 

Preliminary  Raautta  of  Antidumping 
Dtfty  Adminiatrativa  Review:  Certain 
Forged  Steal  Crankshafta  From  the 
United  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  3. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Beck,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-3464. 

PREUMMARY  RESULTS: 

Backgronnd 

On  September  21, 1987,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (52  FR  35467)  an  antidumping 
order  on  certain  forged  steel  crankijiafts 
(crankshafts)  from  the  United  Kingdom. 

This  third  administrative  review  was 
requested  by  United  Engineering  & 
Forging  {UEF).  the  respondent  in  the 
investigation  and  two  prior  reviews,  on 
September  12. 1990,  in  accordance  with 
19  CFR  3S3.22(a).  On  September  21. 
1990  (52  FR  35467).  the  Department 
published  an  initiation  of  this  review  for 
UEF.  This  review  covers  the  period  from 
September  1, 1989,  to  August  31, 1990. 
The  Department  is  now  conducting  this 
«  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 


Case  History 

The  Department  sent  a  questionnaire 
to  UEF  on  May  8, 1991.  On  June  21. 
1991,  UEF  stated  that  some  of  its  U.S. 
sales  had  no  contemporaneous  home 
market  sales  and  requested  the 
constructed  value  section  of  the 
Questionnaire.  The  Department  issued 
mis  section  on  June  25, 1991.  UEF 
submitted  a  response  to  the  main 
questionnaire  on  July  8, 1991  and  a 
response  to  the  constructed  value 
section  of  the  questionnaire  on  July  26. 
1991.  On  August  22, 1991.  the 
Department  issued  a  deficiency  letter  to 
UEF  for  all  sections  of  the 
questionnaire.  UEF  submitted  a 
response  to  this  deficiency  letter  on 
September  25. 1991. 

On  October  1, 1991,  the  Wyman- 
Gordon  Company,  petitioner  in  the 
investigation,  notified  the  Department 
that  it  had  completed  the  sale  of  its 
Danville,  Illinois  crankshaft 
manufacturing  facility  to  Krupp  Gerlach 
Oankshaft  Co.,  a  subsidiary  of  Krupp 
Stahl  AG  of  Germany.  The  Wvman- 
Gordon  Company  stated  that  by  virtue 
of  this  sale,  it  was  no  longer  a  domestic 
producer  of  forged  steel  crankshafts  and 
therefore  had  no  further  interest  in  the 
order  or  the  1989-90  review.  Pursuant 
to  this  notification,  UEF  requested  on 
October  18, 1991,  that  the  Department 
revoke  the  outstanding  antidumping 
duty  order  on  crankshafts  from  the 
United  Kingdom. 

On  July  16, 1992,  (57  FR  1898)  Uie 
Department  published  the  initiation  and 
preliminary  results  of  a  changed 
circumstances  antidumping  duty 
administrative  review,  consideration  of 
revocation,  intent  to  revoke  the 
antidumping  duty  order,  and 
preliminary  termination  of  the 
administrative  review. 

On  June  2. 1992.  the  Department 
published  the  final  results  of  the 
changed  circumstances  antidumping 
duty  administrative  review, 
determination  not  to  revoke  the 
antidumping  duty  order,  and 
continuation  of  the  administrative 
review  (57  FR  23202)  based  on  the  fact 
that  Louisville  Forge  and  Gear  Works. 
Inc..  a  domestic  interested  party, 
expressed  interest  in  the  antidumping 
duty  order. 

On  June  4, 1992,  the  Department 
issued  a  second  deficiency  letter  to  UEF. 
UEF  submitted  a  response  to  this 
deficiency  letter  on  June  29, 1992. 

On  May  24-28, 1993,  the  Department 
conducted  a  verification  of  UEF's 
questionnaire  response  at  UEF's  Smith- 
Clayton  Forge  facility  in  Lincoln, 
England. 


On  July  21, 1993.  the  Department 
received  comments  from  l^F  regarding 
the  sales  verification  repmt.  However, 
these  comments  were  submitted  too  late 
to  be  considered  for  purposes  of  these 
preliminary  results  but  will  be 
considered  for  the  final  results. 

Scope  of  the  Rariew 

Imports  covered  by  this  review  are 
shipments  of  certain  forged  steel 
crankshafts.  The  term  "crankshafts",  as 
used  in  this  review,  includes  forged 
carbon  or  alloy  steel  crankshafts  with  a 
shipping  weight  between  40  and  750 
pounds,  whether  machined  or 
unmachined.  The  products  are  currently 
classifiable  under  items  8483.10.10.10. 
8483.10.10.30. 8483.10.30.10.  and 
8483.10.30.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Neither  cast  crankshafts  nor  forged 
crankshafts  with  shipping  weights  of 
less  than  40  pounds  or  more  than  750 
pounds  are  subject  to  this  review. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  or  writtm  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Inis  review  covers  the  period 
September  1. 1989,  through  August  31. 
1990. 

Use  of  Best  Information  Available 

During  the  verification  of  UEF.  the 
Department  discovered  serious  flaws  in 
the  respondent's  submissions,  e.g.: 

•  Problems  with  the  product 
matching  criteria; 

•  Missing  documentation  and 
unexplainable  discrepancies  in  the 
verification  of  quantity  and  value; 

•  Support  doomientation  for  home 
market  and  U.S.  sales  not  prepared  in 
time  to  be  reviewed  at  verification; 

•  Discrepancies  with  the  home 
market  dates  of  shipment  and  receipt  of 
payment; 

•  Discrepancies  with  the  home 
market  prices; 

•  Discrepancies  with  and  missing 
documentation  for  the  home  market  and 
U.S.  charges  and  adjustments;  and 

•  Discrepancies  with  the  terms  of  sale 
to  U.S.  customers. 

The  nature  and  amount  of  these 
discrepancies  make  it  necessary  for  the 
Department  to  use  best  information 
available  (BIA)  in  calculating  the 
relevant  margin.  For  a  detailed  analysis 
of  the  Department's  decision  to  use  BIA. 
see  the  July  19. 1993  memo  from 
Richard  W.  Moreland  to  Barbara  R. 
Stafford. 

Under  section  776(b)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  if  the 
Department  is  unable  to  verify  the 
accuracy  of  information  submitted  in  an 
administrative  review  where  such 


41242 


fmianl  Bagiiter  /  Vol  58.  Na  147  /  Tuesday.  August  3.  1993  /  Notices 


UMI 


verificitioB  k  ccmductsd.  the 
D^Mrtmant  "ihsll  urn  tha  bMl  I 
ininfiMlif  srsilshk  tn  if  ■■  ths  hiilt 
for  its  •cUon."  Morwvw  S  353.S7(a)  (1) 
•nd  (2)  of  ths  Ospartinent't  ragalatioDS 
rsquiras  the  Dspartmant  to  um  BIA 
whsnaw  it  daw  not  nuiva  a 
complata.  accurate,  and  timely  response 
to  its  request  for  factual  information  or 
is  unable  to  verify,  within  the  time 
specified,  the  accuracy  and 
conpieleiMaa  of  the  jaclual  infanosation 
submitted. 

In  deciding  what  to  use  as  BIA.  the 
Department's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  p«ty  refuses  to  provide 
requested  infonnation.  19  CFR 
353.37(b).  Thua.  the  Department  may 
datermioe.  on  a  caae-by-case  baais.  what 
constitutes  BIA.  In  past  administrative 
reviews,  the  Department  has  applied  the 
following  two  tien  of  BIA  in  situations 
where  it  was  unable  to  use  a  company's 
response  for  purpoeea  of  determining 
that  oompmy's  duoiping  margin. 

1.  Whan  a  company  refuses  to 
coopeiete  with  this  Depotment  or 
otherwise  significantly  impeded  these 
proceedings,  we  use  as  BlA  the  higher 
of:  (1)  The  highest  of  the  rates  found  for 
any  firm  far  the  same  class  or  kind  of 
merchandise  in  the  same  country  of 
origin  in  Ae  less  than  fair  value 
invertigation  or  prior  administrative 
review:  or  (2)  the  highest  rate  found  in 
this  review  for  any  firm  far  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  cdgin. 

2.  When  a  ooapany  substantially 
coopJBratea  with  our  requests  for 
infonnatian  induding.  in  some  cases, 
partidpation  in  verification,  but  fuls  to 
provide  the  infonnatian  requested  in  a 
tinniy  manner  or  in  the  form  required, 
we  use  as  BLA  the  higher  of;  (1)  The 
hi^est  rate  (mduding  the  "ell  others" 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  merchandise  from 
either  the  less  than  fair  value 
investigatian  or  a  prior  administrative 
review:  or  (2)  the  bluest  calculated  rate 
in  this  review  for  the  dass  or  kind  of 
merchandise  for  any  firm  from  the  same 
country  of  origin. 

Due  to  the  fad  that  there  is  |ust  one 
respondent  in  this  administrative 
review,  and  it  substantially  cooperated 
with  the  Dapartmsnt.  we  are  using  as 
BIA  the  highest  calculated  margin  for 
iSEP  from  all  past  administrative 
reviews.  The  anoont  cakukted  Cor  UEF 
in  the  aecond  administrative  review. 
9.77  peioeBt,  is  the  higheat  such  naigin. 
TherefDra.  we  are  uring  9.77  paroent  as 
the  margin  for  the  praHminary  aaeuhs. 


Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  wfe 
preliminarily  determine  the  margin  to 


Producer/aKportsr 

Mavgin  (pereent) 

UnNed  Engineering  and 

9.77 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concerning  this  rate  diredly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  crankriiafb  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(l}  of  the  Tariff  Ad:  (1) 
The  cash  deposit  rate  hn  the  reviewed 
firm  will  be  that  established  in  the  final 
resuhs  of  this  review  period:  (2)  for 
merdumdise  exported  by  manuCscturers 
or  exportera  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  fbr  vdiich  the 
manufacturer  or  exporter  received  a 
company-specific  rate:  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  roerdiandise  in  the 
final  results  of  this  review  or  the  final 
determination  from  the  LTFV 
investigation:  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufacturers  or  exportera  who  are  not 
covered  in  this  review  and  who  are 
imrelated  to  the  reviewed  firm  or  any 
other  firms  investigated  in  the  original 
investigatimi,  will  be  the  "all  others" 
rate. 

On  May  25, 1993,  the  Court  of 
Intemational  Trade  (CTT)  in  f7oro/ 
Trade  CouacH  v.  United  States,  Slip  Op. 
93-79.  and  Federal-klogul  Corporation 
V.  I/nrtad  States,  Slip  Op.  93-«3, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  throt^  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  resuh  of  litigation)  in 


proceedings  governed  by  antidumping 
duty  orden  for  the  purpoaes  of 
eatablishing  cash  deposits  in  all  current 
and  fiitxire  administrative  reviews.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  othera"  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
establidied  in  the  first  final  results  of 
admini^ative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errore  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  foture 
administrative  reviews. 

Public  Conunent 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  August  16. 
1993.  and  rebuttal  briefs  no  later  than 
August  23, 1993.  We  request  that  parties 
in  this  case  provide  an  executive 
summary  of  no  more  th^n  two  pages  in 
conjiuction  with  case  briefs  on  the 
major  issues  to  be  addressed.  Further, 
briefa  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  dedsions 
should  indude  the  page  number  where 
dted  information  appeara.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
bearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefa.  Tentatively,  the  hearing  will  be 
held  on  August  25. 1993.  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
1412. 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  partidpate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  ninnber  <rf  partidpants:  and  (3) 
a  list  of  the  issues  to  he  discussed.  In 
accordance  with  19  CFR  3S3.3B(b),  oral 
presentatians  will  be  limited  to  issues 
raised  in  the  briefa. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22. 
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Dated:  July  27. 1993. 

BailMra  R.  StaSMd, 

Acting  Assittant  Secretary  for  Import 
Adminiatration. 

(FR  Ooc.  93-18488  Filed  8-2-«3;  8:45  am] 

MUMQ  COM  Kie-OS-M 

[C-796-W1I 

CartMO  StMi  WIr*  Rod  From 
Zimbalm*;  kitom  To  Rtvoto 
Countwvailing  Duty  Order 

AGENCY:  International  Trade 
Administration/ImpcBl  Administratim 
Department  of  Commeroe. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Order. 

summary:  The  Department  of  Commeroe 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
carbon  steel  %vire  rod  from  Zimbabwe. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  not  later  than 
thirty  days  from  the  publication  date  of 
this  notice. 

EFFECTIVE  DATE:  August  3, 1993. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Patricia  W.  Stroup  or  Camenm  Cardozo, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-6071. 

SUPPI^MENTARY  MFORMATKM: 

Background 

On  August  15, 1986,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order 
on  carbon  steel  wire  rod  from  Zimbabwe 
(51  FR  29292).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 
four  consecutive  annual  anniversary 
months.  

In  accordance  with  19  CFR 
3SS.25(dK4)(iii).  the  Secretary  of 
Commeroe  will  conclude  that  an  at^Bt 
is  no  longw  of  interest  to  interested 
parties  and  will  revoke  the  oitler  if  no 
domestic  interested  party  objects  to 
retocatiMi  or  no  interested  party 
requests  an  administrative  review  by  the 
last  dav  of  the  fifth  anniversarj-  m<Hith. 
Acconiingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Ol^act 

Not  later  than  thirty  days  after  the 
publication  date  of  tl^  notice, 
interested  parties,  as  defined  in  $  355.2 
(i)(3).  (i)(4).  (i)(5),  and  (iK6)  of  the 


Department's  regulations,  may  object  to 
the  Departmmit's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  sudi  objections 
should  be  submitted  to  the  Assistant 
Secretary  ftH*  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commeroe,  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  oppmtunity  to 
request  administrative  rei^ew),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  Iraiger  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  July  27, 1993. 
HoUy  A.  Kma. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(FR  Ooc  93-18486  Filed  8-2-93: 8:45  am] 

BHJJNO  CODE  KW-Oa-P 


(C-614-601] 

Low  Fuming  Brazing  Coppor  Rod  and 
Wire  From  New  ZMland;  Mont  To 
RavoiM  Countorv^ng  Duly  Order 

AGENCY:  Intonational  Trade 
AdministrationAmport  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  Hie  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
low  fuming  brazing  copper  rod  and  wire 
from  New  Zealand.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  thirty  days  bom  the 
publication  date  of  this  notice. 
EFFECTIVE  DATE:  August  3. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Loranza  Olivas. 
Office  of  Coujitervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commeroe, 
Washington.  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  August  5, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  a  countervailing  duty  order 
on  low  fuming  brazing  copper  rod  and 
wire  fit>m  New  Zealand  (50  FR  31638). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 


review  of  this  countervailing  duty  oidar 
for  at  least  four  consecutive  anniial 
anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
S  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  thirty  days  after  the 
publication  date  of  tlds  notice, 
interested  parties,  as  defined  in 
S  355.2(i)(3),  (i)(4),  (i)(5),  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (punuant  to  the 
Departmrat's  notice  of  opportimity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  10 
CFR  355.25(d)(4)(i). 

Dated:  July  27, 1993. 
Holly  A.  Knga. 

Acting  Deputy  Assistant  Secretaryfor 
Compliance. 

(FR  Doc  93-18485  Filed  »-2-93;  8:45  am] 
aajJNQ  cooE  Mia-oa-F 


NatfoTMl  Ocaonic  and  Atmoapharte 
Adminiatration 

PJX072S93A] 

Gulf  of  Maxtco  Rahory  IIWH^amant 
Council;  Maatlnga 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Flshary 
Management  Council  (Council)  and  its 
Florida/ Alabama,  Mississippi/ 
Louisiana,  and  Texas  Habitat  Protection 
Advisory  Panels  will  hold  a  public 
meeting  on  August  18-19, 1993,  at  the 
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Houston  Hobby  Airport  Hilton.  8181 
Airport  Boulevard,  Houston.  TX; 
telephone:  713-645-3000.  On  August  18 
the  meeting  will  begin  at  8:30  a.m.  and 
continue  until  5  p.m.  On  August  19  the 
meeting  will  begin  at  8:30  a.m.  and 
continue  until  3  p.m. 

Tin  following  topics  will  be  discuswd: 

(1)  The  cunent  directitHi  of  the  Gulf  of 
Mexico  fMogram; 

(2)  CooMrviag  sensitive  wetlands  for  the 
fotuze; 

(3)  The  Marsh  Management  {Hogram  in 
Louisiana: 

(4)  Public  attitudes  towrards  enTironmental 
quality  in  a  time  of  ecoDomic  tecession; 

'(5)  Mercury  contamination  in  the 
environment; 

(6)  Problems  in  Florida  Bay; 

(7)  How  various  State  and  Federal  agencies 
are  addressing  Florida  Bay  problems; 

(8)  Habitat  related  research  in  National 
Marine  Fisheries  Service;  (9)  Current 
proposed  legislation  potentially  affecting 
Gulf  of  Mexico  Fisheries: 

(9)  Current  prop>osed  legislation  potentially 
affecting  Gulf  of  Mexico  Fisheries; 

(10)  Description  and  mission  of  the 
Department  of  Interior's  new  National 
Biological  survey;  j 

(11)  Mitigation  banking:  I 

(12)  Water  banking: 

(13)  Coal  combustion  by-products  and  their 
use  as  offshore  reef  creation; 

(14)  Section  216  studies  on  the  Gulf 
Intracoastal  Waterway  (Texas);  and 

(15)  The  Corps  of  Engineers  Galveston 
District's  section  216  activities. 

Upon  conclusion  of  the  presentation 
and  discussion,  the  panels  will  develop 
recommendations  for  later  presentation 
to  the  Ck)uncil. 

FOR  FURTHER  MFCRMATKM  CONTACT: 
Wa3me  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
Suite  331,  Tampa,  FL;  telephone:  813- 
228-2815. 

Dated:  July  28, 1993. 
David  S.  Crastin. 

Acting  Director.  Office  ofFisheriet 
Conservation  and  Management,  National 
Marine  Fisheries  Service.  | 

(FR  Doc  93-18457  Piled  8-2-93;  3:45  am] 
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COMMITTEE  FOR  THE  I 

IMPLEMENTATION  OF  TEXTIE 
AGREEMENTS 

Ad|u«tm«nt  and  Amandmant  of  Import 
Umita  for  Cartain  Cotton,  Wool  and 
Man-Mada  Hbar  Taxtlla  Producta 
Produoad  or  Manufacturad  In  tha 
Domlnlean  Rapublle 

July  28, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 


UMI 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  and 
amending  limits. 

EFFECTIVE  DATE:  August  4. 1903. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  Intematiraial  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MF0RMAT10N: 

Anthority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  (Dategories  340/ 
640  and  433  are  being  increased  by 
application  of  swing,  reducing  the  limit 
for  Ce^egories  342/642  to  account  for  the 
increeses.  Also,  the  U.S.  Government 
agreed  to  increase  the  ciurent 
guaranteed  access  level  for  Category 
633. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  piusuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  TextUe  Apvements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

July  28, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1993  and 
extends  through  December  31, 1993. 

Effective  on  August  4, 1993,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  under  the 


terms  of  the  cunent  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


Category 

Adjusted  twelve-fnonth 
Kmiti 

340«40  

663,328  dnren. 
422.824  dozen. 

433  

21,842  dozen. 

^Tha  limits  have  not  been  accosted  to 
account  for  any  imports  exported  after 
December  31, 1992. 

Also,  you  are  directed  to  increase  the 
current  Guaranteed  Access  Level  (GAL)  for 
Category  633  to  60,000  dozen.  The  GALs  for 
Categories  340/640, 342/642  and  433  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaiung  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  93-18491  Filed  8-2-93;  8:45  am] 

■ajMO  CODE  Mie-OM-r 


Amandmant  of  an  Import  Umit  for 
Cartain  Cotton  and  Man-Mada  Fibar 
Taxtlla  Producta  Producad  or 
Manufacturad  In  Maxico 

July  28, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  July  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  U.S.  Government  has  agreed  to 
increase  the  Special  Regime  limit  for 
Categories  352/652. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  58  FR  88,  published  on  January  4, 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implwnent  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chainnan,  Committae  for  the  Implementation 
of  Textile  Agreements. 

Coounittea  for  Um  Implameiitatiaa  oTTaxtOe 
A^rsemenls 

July  28, 1993. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Conunissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  28, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  Rber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  throug)i 
December  31, 1993. 

Effiective  on  July  30, 1993,  you  are  directed 
to  amend  the  directive  dated  December  28, 
1992  to  increase  the  Special  Regime  limit  for 
Categories  352/652  to  3,850,000  dozen  i,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the  Governments 
of  the  United  States  and  the  United  Mexican 
States.  The  Nomal  Regime  limit  for 
Categories  352/652  remains  unchanged. 

The  Committee  far  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  S53(aKl). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(Fit  Doc  93-18492  Piled  8-2-93;  8;45  am] 
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Chang**  In  Harmonlzad  Tariff 
Sch*dul«  Clas*iflcation  Number*  for 
Cotton  and  Man-Made  Fiber  Floor 
Covering*  from  India 

]uly  28, 1993. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

Harmonized  Tariff  Schedule  numbers 

for  certain  floor  coverings  from  India. 

EFFECTIVE  DATE:  August  1. 1993. 


FOR  FURTHER  ayORMATION  CONTACT:  Lori 
E.  Goldberg.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  MFORUATION:  To 

facilitate  implem«itation  of  the  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  February  6, 1987,  as 
amended  and  extended,  and  the  existing 
export  visa  requiremmts  between  the 
Governments  of  the  United  States  and 
India  based  on  the  Harmonized  Tariff 
Schedule  (HTS),  certain  HTS 
classification  numbers  for  floor 
coverings  in  Categories  369  arid  665, 
which  are  exempt  from  existing  quota 
and  visa  requirements,  are  being 
amended  for  goods  entered  in  the 
United  States  for  consumption  or 
withdrawn  from  warehouse  for 
consumption  on  and  after  August  1, 
1993,  regardless  of  the  date  of  export. 
These  changes  are  being  published  in  a 
supplement  to  the  1993  Correlation. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  44  FR  68504,  published  on 
November  29, 1979;  and  57  FR  56329, 
published  on  November  27. 1992. 
Rita  D.  Hayea, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CeauBittae  for  the  laiplcBMBtatiaa  oTTextile 


for  consumption  on  and  after  August  1, 1993, 
regardless  of  the  date  of  export: 


<  TIm  UbM  has  not  basB  ai^nstad  to  accooBt  for 
any  imports  wported  after  December  31, 1992. 


July  28, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissiotter  Tbis  directive 
amends,  but  does  not  cancel,  tlie  directive 
issued  to  you  on  November  20, 1992,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  cotton,  man-made 
fiber,  silk  Mend  and  other  vegetal>ie  fiber 
textile  products,  produced  or  manufectured 
in  India. 

Also,  this  directive  amends,  but  does  not 
cancel,  the  directive  issued  to  you  im 
November  26, 1979.  as  amended,  whidi 
concams  visa  requirenients  fior  certain 
textiles  and  textile  products,  produced  or 
manufectured  in  India. 

Effective  on  August  1. 1993,  you  are 
directed  to  make  the  changes  shown  lielaw 
in  the  aforementioned  directives  for  floor 
coverings  entered  in  the  United  States  for 
consumption  or  withdrawn  from  warehouse 


Category 

ntnoim 

number 

NMrnumbar 

369-0  

665-0(for 
visa  pur- 
poses 665) 

5702.49.1010 
5702.42.2010 

5702.49.1020 
5702.422020 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affein 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(aKl). 

Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doa  93-18489  Filed  6-2-93;  8:4S  «n) 


Podtet  No.  930787-41871 

Special  Accee*  *nd  Special  Regime 
Program*;  Bond  Requirement  for 
Participant* 

July  26, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACnON:  Notice  and  comment. 

SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA)  issued  to  the  Commissicmer  of 
Customs  a  directive  to  require  Customs 
to  establish  a  bond  that  all  companies 
importing  under  the  Special  Access 
Program  (SAP)  or  Special  Regime 
Pn^ram  (SRP)  would  be  reouired  to 
post  with  Customs.  Users  of  the  SAP 
and  SRP  requested  that  CTTA  take  some 
type  of  action  for  violators  other  than 
suspension.  In  order  to  meet  this  request 
and  to  provide  more  flexibility  in 
enforcing  the  requirements  of  the  SAP 
and  SRP,  OTA  is  requiring  all 
companies  importing  tuider  either  th* 
SAP  or  SRP  to  post  a  bond  with 
Customs.  If  an  importer  is  found  to  be 
in  violation  of  SAP  or  SRP 
requirements,  liquidated  damages 
would  be  assessed  against  the  bond  in 
the  amoimt  of  three  times  the  value  of 
the  released  merdiandise. 
DATES:  Comments  must  be  submitted  on 
or  before  September  2, 1993. 
ADDRESSES:  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  room  3001,  U.S. 
Department  of  Commerce,  14th  It 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lori  E.  Goldberg.  International  Trad* 
Spedalist,  Office  of  Textiles  and 
Apparel,  United  States  Department  of 
Commerce,  (202)  482-3400. 
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utPHomtrun  mtormation:  | 

Aathority 

Secti<»i  204  of  the  Agricultural  Act  of 
1956  (7  U.S.C.  1854),  as  amended,  and 
Executive  Order  11651  (March  3, 1972), 
as  amended. 

Background  ! 

The  United  States  has  entered  into  a 
number  of  bilateral  textile  agreements 
(Agreements)  with  other  sovereign 
countries  that  provide  for  quantitative 
limits  on  imports  to  the  United  States 
for  certain  categories  of  textile  and 
apparel  products.  These  limits  are 
typically  called  Specific  Limits  (SL)  or 
Designated  Consultation  Levels  (DCL). 
In  addition  to  SLs  and  DCLs,  certain 
Agremnents  also  provide  for 
Quantitative  limits  on  imports  of  apparel 
tnat  are  assembled  firom  U.S.  formed 
and  cut  fabric.  When  this  arrangement 
is  reached  with  certain  Caribbean 
coimtries,  the  limit  is  calied  a 
Guaranteed  Access  Level  (GAL).  In  the 
Agreement  with  Mexico,  limits  can  be 
either  SLs  or  DCLs  under  the  Special 
Regime.  The  Program  implements  the 
Agreements  by  setting  forth  the 
administrative  guidelines  that  importers 
must  follow  to  import  apparel  that  will 
be  charged  to  a  country's  GAL  or 
Special  Regime  SL  or  DCL  rather  than 
its  regular  SL  or  DCL 

The  proper  implementation  and 
enforcement  of  the  Program  is  important 
to  both  the  United  States  and  the  other 
sovereign  countries  with  which  the  U.S. 
has  Agreements  because:  (1)  The  United 
States  must  be  able  to  accurately  gauge 
the  level  of  imports  of  textiles  and 
apparel  to  avoid  causing  market 
disruption  in  the  U.S.  and  to  determine 
whether  the  quantitative  limits  (DCLs, 
SLs,  or  GALs)  are  set  at  appropriate 
levels,  and  (2)  the  other  sovereign 
countries  must  carefully  count  the 
volume  of  exports  that  are  charged  to  its 
SLs,  DCLs  and  GALs. 

Since  the  negotiation  and  subsequent 
implementation  of  these  Agreements  is 
a  foreign  affairs  function,  the 
requirements  of  E.0. 12291  do  not  apply 
to  this  amendment  to  the  requirements 
of  the  Program  (Amendment)  because  it 
is  being  issued  with  respect  to  a  foreign 
affairs  function  of  the  United  States. 
Furthermore,  this  Amendment  does  not 
contain  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C  3501  et  seq.),  nor 
does  it  contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  E.0. 12612.  Finally,  because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this 


Amendment  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared  (5  U.S.C. 
603(a)  and  604(a)).  The  request  for 
comment  does  not  constitute  a  waiver  of 
exceptions  to  rule  making  under  the 
Administrative  Procedures  Act  5  U.S.C. 
553(a)(1)  or  553(b). 

On  February  20, 1986,  the  President 
announced  a  special  program  to 
guarantee  access  to  the  U.S.  market  for 
Caribbean-produced  textile  products 
assembled  from  fabric  formed  and  cut  in 
the  United  States.  Since  the  1986 
announcement,  certain  Caribbean 
countries  have  entered  into  bilateral 
agreements  with  the  United  States 
imder  which  guaranteed  levels  of  access 
are  permitted  for  the  products  made  of 
U.S.  formed  and  cut  fabric.  The 
Committee  for  the  Implementation  of 
Textile  Agreements  (CTTA)  established 
the  SAP  to  implement  the  bilateral 
agreements  and  to  monitor  companies' 
compliance  with  SAP  requirements. 
(See  51  FR  21208.  June  11, 1986) 

On  February  17, 1988,  the  United 
States  and  Mexico  entered  into  a  similar 
arrangement  pursuant  to  a  textile 
agreement  which  established  the 
Special  Regime.  The  Sp>ecial  Regime 
assures  preferential  access  for  goods  - 
assembled  in  Mexico  from  U.S.  formed 
and  cut  fabric.  As  with  the  SAP,  the  SRP 
was  established  by  CTTA  to  implement 
the  terms  of  the  U.S.-Mexico  textile 
agreement  and  to  monitor  companies' 
compliance  with  SRP  requirements. 
(See  53  FR  15724.  May  3, 1988). 

Although  compliance  has  generally 
been  excellent,  some  violations  of  the 
SAP  and  SRP  (collectively  referred  to  as 
the  "Program")  have  been  detected 
through  periodic  compliance  reviews 
conducted  by  the  United  States  Customs 
Service  (Customs).  Upon  discovery  of 
violations,  CTTA  may  currently  only 
take  action  to  suspend  companies  from 
participation  in  the  Program.  In  the 
summer  of  1992,  the  users  of  the 
Program  approached  OTA  to  discuss  an 
amendment  to  the  Program  rules  that 
would  provide  some  type  of  action, 
other  than  suspension,  for  violations  of 
the  Program. 

In  order  to  meet  this  industry  request 
and  to  provide  more  flexibility  in 
enforcing  the  requirements  of  the 
Program.  CTTA  is  proposing  an 
amendment  to  the  requirements  of  the 
Program  that  would  require  all 
companies  importing  under  either  the 
SAP  or  SRP  to  post  a  Bond  with 
Customs.  If  an  Importer  is  found  to  be 
in  violation  of  either  the  SAP  or  SRP 
requirements,  liquidated  damages 
would  be  assessed  against  the  Bond  by 


Customs  in  the  amount  of  three  times 
the  value  of  the  released  merchandise. 
Pursuant  to  mitigation  guidelines  that 
will  be  published  by  Customs,  the 
liquidated  damages  may  be  diminished. 
However,  whether  and  how  much  a 
violation  shall  be  mitigated  is  solely 
within  the  discretion  of  Customs. 

Although  CITA  is  not  required  to 
solicit  formal  comments,  it  will  receive 
comments  up  to  30  days  after  the 
publication  of  this  notice.  The 
comments  will  be  considered  in  the 
context  of  possible  amendments  to  the 
bond  requirement  for  the  Program  prior 
to  final  implementation  by  Customs. 

The  directive  to  the  Commissioner  of 
Customs  published  at  the  end  of  this 
notice  requires  Customs  to  establish  a 
bond  for  the  Special  Access  and  Special 
Regime  Programs  based  upon  the 
specifications  set  forth  in  this  notice 
within  45  days  of  publication  of  this 
notice. 

1.  Definitions 

"Intermediate  Importer"  means  a 
company  that  has  been  importing  under 
either  the  SAP  or  SRP  for  less  than  12 
months. 

"New  Importer"  means  a  company 
that  has  never  imported  products  under 
either  the  SAP  or  SRP. 

"Established  Importer"  means  a 
company  that  has  been  importing  under 
either  the  SAP  or  SRP  for  12  months  or 
longer. 

"Program"  means  both  the  Special 
Access  Program  and  Special  Regime 
Program. 

"Importer"  means  all  Established, 
Intermediate  and  New  Importers. 

"Bond"  means  the  Customs  Bond  that 
Importers  importing  under  the  Program 
will  be  required  to  post. 

"OTA  "  means  the  Committee  for  the 
Implementation  of  Textile  Agreements. 

"United  States"  or  "U.S."  means  the 
customs  territory  of  the  United  States 
including  the  fifty  States  of  the  United 
States,  the  District  of  Columbia  and  the  ' 
Commonwealth  of  Puerto  Rico. 

"Value"  means  value  as  defined  in  19 
U.S.C.  1401a. 

2.  Customs  Bond  Provisions 

The  following  is  the  Bond  that  CITA 
proposes  to  require  for  release  of  goods 
under  the  Pro^Bm. 

Special  Access  and  Special  Regime 
Textile  Programs  Bond 

A  bond  to  comply  with  requirements 
and  procedures  for  participation  in  the 
Special  Access  Program  for  Certain 
Caribbean  Basin  Countries  and  the 
Mexico  Special  Regime  Program  as 
established  by  the  Committee  for  the 
Implementation  of  Textile  Agreements 


UMI 
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(CTTA).  shall  contain  the  conditions 
listed  below  and  shall  be  a  continuous 
bond. 

Special  Access  Program  for  Certain 
Caribbean  Basin  Countries  and  the 
Mexico  Special  Regime  Program  Bond 

(a)  The  effective  date  of  this  bond  is 


(b)  The  limit  of  liability  is . 


(c)  This  bond  remains  in  force  for  one 
year  beginning  with  the  effective  date 
and  for  each  succeeding  annual  period, 
or  imtil  terminated.  This  bond 
constitutes  a  separate  bond  for  each 
period  in  the  amoxmt  listed  above  for 
liabilities  that  acpve  in  each  period. 
The  intention  to  terminate  this  bond 
must  be  conveyed  within  the  time 
period  and  in  the  maimer  prescribed  in 
the  Customs  Regulations  (19  CFR 
113.27). 

(d)  If  the  principal  obtains  release 
from  Customs  custody  of  any  textile  or 
apparel  product  (hereinafter 
merchandise)  that  is  subject  to  the 
provisions  of  the  Special  Access 
Program  for  Caribbean  Basin  Countries, 
published  on  June  11, 1986  (51  FR 
21208).  July  10. 1987  (52  FR  26057)  and 
December  6, 1989  (54  FR  50425).  or  the 
Mexico  Special  Regime  Program, 
published  on  May  3, 1988  (53  FR 
15724),  August  25, 1988  (53  FR  32421) 
and  December  6, 1989  (54  FR  50425). 
the  principal  guarantees  that  the 
merchandise  complies  with  every 
provision  of  the  applicable  Program  and 
that  all  necessary  recordkeeping 
reouirements  have  been  met. 

(e)  If  any  of  the  released  merchandise 
does  not  comply  with  each  applicable 
provision  of  the  Special  Access  Program 
or  Special  Regime  Program  or  if  the 
recordkeeping  requirements  of  either 
Program  have  not  been  met.  the  obligors 
(principal  or  surety.  Jointly  and 
severally)  agree  to  pay  liquidated 
damages  equal  to  three  times  the  value 
of  the  merchandise  involved  in  the 
default  (not  to  exceed  the  limit  of 
liability  stated  above.)  It  is  understood 
and  agreed  that  the  amount  to  be 
collected  under  this  condition  shall  be 
based  upon  the  quantity  and  value  of 
the  merchandise  as  determined  by 
Customs.  Value  as  used  in  these 
provisions  means  value  as  determined 
under  19  U.S.C  1401a. 

Principal  

Surety    

Prindpal's  Address    

Suret)rs  Address    — — ^_^__— _— - 


3.  Limit  of  Liability  on  the  Bond 

a.  General  Rule 

The  limit  of  liability  on  the  Bond  will 
be  based  upon  a  sliding  scale  with  a 
minimum  of  $25,000  and  a  maximum  of 


$250,000.  The  United  States  Customs 
Service  will  determine  the  exact  limit  of 
liabiUty  by  taking  10%  of  the  value  of 
the  Importer's  shipments  under  the 
Program  for  the  most  recent  12  month 
period. 

b.  Established  Importers 

Established  Importers  that  have 
shipped  goods  worth  $250,000  or  less 
under  the  Program  during  the  most 
recent  12  month  period  will  post  a  Bond 
of  $25,000.  Similarly,  Established 
Importers  that  have  shipped  goods 
worth  $2,500,000  or  more  under  the 
Program  during  the  most  recent  12 
month  period  will  post  a  Bond  of 
$250,000.  Established  Importers  that 
have  shipped  goods  worth  more  than 
$250,000  but  less  than  $2,500,000  under 
the  Program  will  post  a  Bond  equal  to 
10%  of  the  value  of  their  shipments  for 
the  most  recent  12  moth  period. 

c  New  Importers 

The  limit  of  liability  on  the  Bond  for 
New  Importers  will  be  calculated  in  the 
same  manner  as  it  is  for  Established 
Importers.  However,  in  order  to 
determine  an  exact  limit  of  liability,  the 
New  Importer  will  provide  the  United 
States  Customs  Service  with  an  estimate 
of  the  value  of  the  shipments  it  expects 
to  import  imder  the  Program  during  the 
next  twelve  months  and  a  limit  of 
liability  will  be  based  upon  this  figure. 
Then,  at  the  end  of  the  first  twelve 
month  period  that  the  New  Importer  has 
been  importing  goods  imder  the 
Program,  a  new  Bond  will  be  posted 
with  a  limit  of  liability  based  upon  the 
actual  shipments  during  that  twelve 
month  period. 

d.  Intermediate  Importers 

The  limit  of  liability  on  the  Bond  for 
Intermediate  Importers  will  be 
calculated  in  the  same  manner  as  it  is 
for  Established  Importers.  However,  in 
order  to  determine  an  exact  Umit  of 
liability,  the  value  of  shipments  under 
the  Program  will  be  annualized  under 
the  following  formula: 

value  of  actual  shipments  under  the  Program 
•f  1(12  -  f  of  months  of  actual  shipping)  X 
Average  monthly  vahie  of  actual  shipments] 

For  example,  if  Importer  X  has 
shipped  goods  under  the  Program  for  4 
months  with  a  total  value  of  $400,000, 
then  its  monthly  average  shipment 
would  be  $100,000.  The  annualized 
value  of  its  shipments  would  be 

$400,000>  [(12-4)  X $100,000)=$1,200,000 

which  would  require  Importer  X  to  post 
a  Bond  of  $120,000  (10%  of  $1,200,000 
is  $120,000).  At  the  end  of  8  months, 
(the  amoimt  of  time  needed  to  obtain  12 
months  of  actual  shipment  data) 


Importer  X  would  post  a  new  Bond  with 
a  limit  of  liability  based  upon  the  actual 
value  of  its  shipments  under  the 
Program  during  the  12  month  pe.-iod 

4.  Posting  the  Bond  and  Certifying  tl. : 
Bond  Upon  Entry 

The  Bond  may  be  posted  at  any 
United  States  Customs  Service  port  of 
entry  in  the  United  States.  Upon  release 
of  apparel  under  either  the  SAP  or  SRP, 
the  Importer  will  be  required  to  provide 
a  certification  that  it  posted  a  Bond  for 
a  specific  amoimt  at  a  specific  customs 
port  on  a  certain  date.  This  document 
will  not  be  a  new  form,  but  rather,  the 
Importer  will  sign  a  statement  certifying 
where  the  Bond  was  posted  and  its 
value. 

a.  Established  Importers 

Except  as  otherwise  provided. 
Established  Importers  will  only  need  to 
post  the  Bond  one  time  and  thereafter, 
it  will  continue  in  force  with  no  further 
action  by  the  Importer. 

b.  Intermediate  and  New  Importers 

Intermediate  Importers  and  New 
Importers  shall  post  a  Bond  based  upon 
an  estimate  of  their  shipments  ujider  the 
Program.  Once  Customs  can  establish  a 
limit  of  liability  based  on  actual 
shipments  under  the  Program,  the 
Importer  will  post  a  new  Bond  and  it 
shall  then  continue  in  force  just  as  those 
posted  by  Established  Importers. 

c.  Periodic  Review  and  Adjustment  of 
Bond  Limit  of  Liability 

OTA  reserves  the  right  to  direct 
Customs  (under  Customs'  authority 
contained  in  19  U.S.C  1623  and  19  CFR 
113.13)  to  review  some  or  all  Importers' 
Bonds  and  to  require  an  adjustment  to 
a  Bond  that  was  originally  posted  to 
reflect  the  most  recent  12  months  of 
shipments  under  the  Program.  OTA 
will  publish  notice  of  such  review  in  the 
Federal  Register  at  least  30  days  prior 
to  the  review  except  when  Customs  is 
recalculating  the  limit  of  liability  for  a 
New  or  Intermediate  Importer  pursuant 
to  sections  2(c)  &  (d)  of  this  notice. 

5.  Assessing  Liquidated  Damages 
Against  the  Bond 

Customs  will  assess  liquidated 
damages  against  the  Bond  if  the 
Importer  is  found  to  have  (1)  imported 
goods  that  did  not  comply  with  the 
fabric  content  requirements  of  either  the 
SAP  or  SRP  or  (2)  if  the  Importer  has  not 
complied  with  the  record  keeping 
requirements  under  either  the  SAP  or 
SIU*.  Customs  will  only  impose 
liqiiidated  damages  for  a  Record 
Keeping  Violation  after  (1)  The 
Participant  responds  to  the  Director's 
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does  not  meatPfognni  reqoinaiBBts:  or 
(2)  the  PvlicipB*  has  hibd  to  leqxmd 
to  the  Diiector's  request  for  documents 
and  an  explanation.  | 

The  amount  of  the  liquidated  damages 
assessed  by  Customs  snail  be  three 
times  the  vahie  of  the  merchandise 
involved  fai  the  defrult.  but  shall  not 
exceed  the  limit  of  liability  stated  in  the 
Bond. 


If  Customs  asssasea  li«. 
damagea  sgeinst  the  Bond  and  the 
Importer  beliavas  that  the  action  taken 
was  not  aouitable  or  correct,  then  its 
recourse  snail  be  solely  through  the 
Customs  procedures  set  forth  in  19  CFR 
part  172  (1992).  hi  addition  to  these 
procedures.  Customs  will  publirii  in  a 
separate  Federal  EegMer  notice 
mitigetiao  guidelines  that  may  be  used 
to  cancel  cUiana  fot  liquidated  damages 
upon  paymeBt  of  leeser  amounts. 

The  Importer  shall  not  hava  any 
recouiae  to  CTTA  or  to  the 
administrative  procedures  of  any  of  the 
agencies  that  comprise  OTA  to 
adjudicate  any  action  taken  by  Customs 
against  the  Bond,  except  for  the 
Depertment  of  tbs  Treasury,  but  only 
through  Customs  as  set  forth  above.  In 
addition.  Customs  will  not  consult  CTTA 
if  and  when  it  assesses  liquidated 
damages  against  an  hnporter's  Bond  or 
mitigates  me  liquidated  damages. 

6.  OTA  '$  AaOtority  to  Suspend  an 
Importer  . 

Nothing  in  this  notice  modifies  or 
changes  OTA's  authority  to  suroend  an 
Importer  from  participation  in  the 
Program. 

utaai 


Qtainmam.  Cemmittmfer  the  Implementation 
ofTejaOeAgrmmeate. 

Myaciasx 

rarOatams, 


Stocaraly. 
IQtaaHsjws. 

of  iCXtif^  i^^PV0HI0fftf*. 
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Department  of  the  Tnasaiy,  Washington,  DC 
20229 

Doar  Commissioaar  This  diractive 
amends,  but  does  not  canoel,  the  directives 
issued  to  yott  tapteoMatiaf  the  Special 
Access  and  Special  Regime  Pragruis.  by  tbe 
Chaiiman.  Committee  far  tlM  Implemsntation 
of  Textile  AgieeowtB.  TMe  directive 
requires  Cositoau  to  taaplansaft  a  bood  ior 
the  Sp«iri  Access  aod  Spadal  BagiBa 
Prognowooaalstsafl  vrift  the  tanns  set  farth 
ia  Um  oolice  above  wilhia  4S  day*  of  the 
piihliration  of  the  notice.  CMSton*  may. 
hoMWver.  provide  importers  vrith  a  30  day 
grace  period  to  post  the  bond. 

The  GomnilttBe  br  the  bnplementatfon  of 
Textile  Agreements  has  detenalned  that 
theae  actieoe  Mi  witUn  the  fafeigB  afleirs 
exception  toihe  rale  oiakiiig  pwiviilaae  of  S 
I 'SX1§  563(a). 


Textil*  and  Apparal  CalagoriM  wmi 
the  HarmonlMd  TvHr  Sdwdtils  of  the 
Unilsd  State*;  Chonoee  to  tho  1983 
Correlalk» 

fuly  28, 1993. 

AGENCY:  Committee  far  the 
Implemeotatiaa  of  Textile  Agreements 
(OTAk 

action:  Changes  to  the  1993  Correlaticm. 
EFFECTIVE  DATE:  August  1. 1993. 


FOR  FURTMBI  ■NDWIATION  CONTACT: 

Lori  E.  Goldberg.  IntematioBel  Trade 
Specialist,  Office  of  Textilea  and 
Apparel.  \}S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPLEMENTAirr  tlTOIWIATION.  The 
Correlation:  Textile  and  Apparel 
Categories  besed  on  Ae  Ifarmonized 
Tariff  Schedule  of  the  United  States 
(1993)  presents  the  harmonized  tariff' 
numbers  imder  eech  of  the  cotton,  woo), 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  Slates  in  raonitoring  imports  of 
these  textile  products  and  in  the 
administratioB  of  the  bilateral 
agreement  psogram.  The  Correiatioo 
should  be  eraeSaded  to  r^led  the 
following  administrative  r)iangHi> 
effective  on  August  1, 1993: 

Changes  in  the  1903  Cocralatioa 

Delete  5702.42.2010  (865). 

Add  5702.42.2020  (66S)-Textile  carpet 
woven  not  made  on  a  power-driven 
loom. 

Delete  5700.42.2090  (665). 

Add  5702.42.2080  (665)— Definition 
remains  unchanged. 

Delete  5702.49.1010  (369). 

Add  5702.49.1020  (369)— CaipeU  end 
floor  covacing  woven  cotton  pile,  made- 
up  not  made  on  a  power-driven  looes. 

Delete  5702.4A.1000  (369). 

Add  5702.49.1080  (36^— Definition 
remains  lucfaanged. 
RitaRRayes, 
CAflimMiii«  CoomtMBC  foruK  iofpntttBttfotiOf^ 

of  T9Xf liff  n^089Wtn9, 

(FR  Dec  99-18490  PHed  8-2-93: 8:45  am) 


DEPARTMBfT  OF  DEFB4SE 

Offlca  Of  the  Sacretary 

PrWacy  Act  or  1974;  DoO  Prtvacy 
Systama  of  llacoftfa  NoUcaa 

AGENCY:  Department  of  the  Defense. 
ACTKNi:  DoD  Privacy  systems  of  records 
notices. 

SUMMARY:  The  Department  of  the  Army 
and  the  United  States  Marine  Corps 
have  identified  sjpstems  of  records  that 
were  inadvertently  omitted  from  the 
DOD  Reissuance  of  Privacy  Act  systems 
of  records  notices  published  February 
22, 1993,  at  58  FR  10002.  These  systems 
remain  current  and  are  being 
republished  and  incorporated  into  the 
reissuance  of  DoD  Privacy  Act  systems 
of  records. 

In  addition,  the  Department  of  tbe 
Army  is  revising  the  preamble  to  its 
systems  of  records  notices. 

DATES:  This  action  will  be  effective 

August  3. 1993. 

ADDRESSES:  If  you  have  any  comments, 

send  them  to  the  Defense  Privacy  Office, 

1941  Jenierson  Davis  High«vay,  Room 

920,  AriingtOR.  VA  22202-4502. 

FOR  FURTHER  WF0RMAT10N  CONTACT:  his. 

Jody  Sinkler  at  (703)  607-2943  or  DSN 

327-2943. 

SUPPI.EMENTARY  MFORIIATION:  The 
Department  of  the  Array  and  the  United 
States  Marine  Corpe  have  identified 
systems  of  records  notices  that  were 
inadvertently  omitted  from  the  DoD 
Reissuance  published  on  February  22, 
1993,  at  58  FR  10002.  These  systems  of 
records  remain  current  and  are  being 
republiabed  to  be  incorporated  in  the 
DoD  Reissuance. 

Dated:  )ofy  27, 1998. 


UMI 


L.  M .  B) 

AHemate  OSD  Fedend  Regieter  Liaison 
Officer,  Department  of  Defease. 

UNITED  STATES  ARM7 

HOW  SYSTEUS  OF  RECORDS  ARE 
ARRANGED 

Department  of  the  Army  records  are 
identified  by  the  directive  number 
which  prescribes  the  records  created, 
maintained  and  used,  and  are  pubh'shed 
in  numerical  sequence  by  identification 
number.  For  example,  a  system  of 
records  abotit  assignment  of  military 
personnel  may  be  found  in  the  614 
series:  "assiyimcnts,  details  and 
transfers".  Some  subjects,  such  as 
investigations,  are  treated  as  sub- 
elements  of  a  serias»  e.g..  "criminal 
investigatians",  "security",  and 
"oiilitBy  intelligMca'*. 
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HOW  TO  USE  THE  INDEX  GUIDE 

To  locate  a  particular  system  of 
records,  follow  this  general  guide.  The 
series  subject  corresponds  to  the  system 
identification  number.  For  example:  pay 
records  for  military  and  civilian 
personnel  are  in  the  37  series.  The  first 
letter.  'A',  represents  the  Army,  the 
number  (37-104-3)  is  the  prescribing 
directive,  and  the  suffix  letters  are 
internal  management  devices. 

For  more  information,  contact  Ms. 
Patricia  A.  Turner  at  (602)  538-6856  or 
DSN  879-6856. 

SUBJECT  SERIES 
SYSTEM  IDENTmCATION  SERIES 

AOOOl 
Office  Administration  Housekeeping 
Files 

A0015 
Boards,  Commissions,  and 
Committees  Files 

A0020 
Inspector  General  Assistance, 
Inspections  Investigation,  and 
Follow-up  Files 

A0025 
Information  Management  Files 

A0027 
Legal  Services  Files 

A0030 
Food  Taste  Test  Files 

A0037 
Financial  Administration/ 
Management  Files 

A0040 
Medical  Services  Files 

A00S5 
Transportation  and  Travel  Files 

A0056 
Marine  Qualification  Board  Files 

A0060 
Ration/Blackmarket  Monitoring  Files 

A0065 
Postal  Services  Files 

A0070 
Research.  Development,  and 
Acquisition  Files 

A00g5 
Aviation  Files 

A0140 
General  Army  Reserve  Files 

A0145 
Senior/Junior  ROTC  Files 

A0165 
Religious  Activity  Files 

A0190 


Military  Police  Files 

A0195 
Criminal  Investigation  Files 

A0210 
Army  Installations  Files 

A0215 
Morale,  Welfare,  and  Recreation/NAF 
Files 

A0220 
Military  Personnel  Data  Files 

A0340 
Official  Mail/ Army  Privacy  Program 
Files 

A0350 
Training  and  Evaluation  Files 

A0351 
Army  Schools  Files 

A0352 
Dependent  Children  School  Program 
Files 

A0360 
Army  and  Public  Information  Files 

A0380 
Security  Information  Files 

A0381 
Intelligence/Counterintelligence  Files 

A0385 
Accident  and  Incident  Case  Files 

A0405 
Homeowners  Assistance/Real  Estate 
Files 

A0570 
Human  Resources  Information  Files 

A0600 
General/Military  Personnel  Mgt  Files 

A0601 

Military  Personnel  Procurement  Files 

A0602 
Behavioral  and  Social  Sciences  Files 

A0608 
Personal  Affairs  Files 

A0614 
Assignments.  Details,  and  Transfers 
Files 

A0621 
Army/Civilian  Personnel  Education 
Files 

A0635 
Officer/Enlisted  Personnel  Separation 
Files 

A0640 
Personnel  Management  and 
Identification  of  Individuals  Files 

A067Z 
Decorations,  Awards,  and  Honors 

A0680 
Officer/Enlisted  Personnel 


Management  Information  System 
Files 

A0690 
Civilian  Personnel  Files 

A0710 
Inventory  Management  Files 

A0715 
Procurement  Misconduct  Files 

A072S 
Small  Arms  Sales  Files 

A0735 
Library  Borrowers'/Users  Files 

A0870 
Army  History  Files 

A0920 
Civilian  Marksmanship  Program  Files 

A0g30 
Army  Emergency  Relief  Transaction 


xmy  ti 
Files 


Alios 
COE  Recreational  Use  Files 

A1145 
OOE  Reservoir/General  Permit  Files 

In  addition,  the  Department  of  the 
Army  maintains  systems  of  records  in 
accordance  with  government-wide 
Privacy  Act  systems  of  records. 

Equal  Emplo3rment  Opportunity 
Commission 

EEOC/GOVT-1 
Equal  Employment  Opportunity  in 
the  Federal  Government  Complaint 
and  Appeal  Records. 

Federal  Erocfgency  Management 
Association 

FEMA/GOVT-1 
National  Defense  Executive  Reserve 
System. 

General  Services  Administration 

GSA/GOVT-2 
Employment  Under  Commercial 
Activities  Contracts. 

GSA/GOVT-3 
Travel  Charge  Card  Program. 

GSA/GOVT-4 
Contracted  Travel  Ser\'ice  Program. 

Department  of  Labor 

DOL/ESA13 
Employment  Standards 
Administration,  Office  of  Workers' 
Compensation  Programs,  Federal 
Employees'  Compensation  Act  File. 

DOL/ETA14 
Employment  Training 
Administration. 
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Merii 

MSPB/GOVT-1 
Appeal  and  Caae  Records. 

Office  of  Govermneat  EtUcs 

CXX/GOVT-1 
Ejcecutive  Brandi  Public  Financial 
Disdocve  Raporto  aad  Olhar  Etkics 
Prograni  Records. 

OGE/GOVT-2 
Confidential  Statements  of 
Employment  and  Finandall 
Interests.  j 

Office  of  Persoiuiel 
Govamiiieiil 

OPM/GOVT-l 
General  Personnel  Records. 

OPM/GOVT-2 
Employee  Performance  File  System 
Rscords. 

OPM/GOVT-3  I 

Records  of  Adverse  Actions. 
Performance  Base  Reduction  in 
Oade  and  Removal  Actions,  and 
Termination  of  Probationers. 

OPM/OOVT-4 
(Resened.l  Pormerty  ExecntiTe 
Branch  Pabbc  Financial  Disclosure 
Reports  and  Other  Ethics  Program 
Records  iReplacad  bgr  OGE/GOVT- 

"•  I 

OPM/GOVT-5  ' 

Recruiting.  Examining,  and  Placement 
Records. 

OPM/GOVT-6 
Personnel  Research  and  Test 
Validation  Records. 

OPM/GOVT-7 
Applicant  Race.  Sex.  National  Origin, 
and  Disabih'ty  Status  Report. 

OPM/GOVT-8 
(Reserved.)  Panaerly  Confidential 
Statement  of  Employment  and 
Financial  Interest  (Replaced  by 
OCE/CaVT-2\. 

OPM/GOVT-9  I 

File  on  Position  Classificatioa 
Appeals.  Job  Grading  Appeals,  and 
Retained  Grade  or  Pay  Apped& 

OPM/GOVT-10  i 

Employee  Medical  File  System 
RiBcords. 


OEPARTMBIT  OF  TME  ARMY  SYSTEMS 
Of  RECORDS 


SYSTU 


Inspector  General  Action  Request/ 
.Assistance  Files. 


UMI 


•VtTEM  LOCATION: 

Primary  location  is  at  the  U.S.  Army 
Inspector  General  Agency.  Departmaot 
of  tne  Army,  The  Pentagon.  Washington. 
DC  20310-1700. 

Secondary  location  is  at  the  Offices  of 
Inspectors  General  at  major  Army 
cenimands.  field  operating  agencies, 
installations  and  activities,  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATfOOMKS  OP  MOMOUMA  COWBCO IV  INC 
tVtTEM: 

Any  person  who  submits  a  request  for 
assistance  to  an  Inspector  General. 

CATiOORKS  or  NCCOMM  MTHi  tV«1UI: 

Individual's  request/complaint,  all 
related  reports  of  inquiry,  studies, 
memoranda,  and  reference  materia?; 
name,  component,  and  functional 
relationship  or  complainant  to  military; 
correspondence  reflecting  disposition  of 
request. 

AUTNOWTY  FOirMMNTCNANCC  OF  TIC  8YSTBC 

10  U.S.C  3013  and  302a 

MNK>ac(s): 

To  record  complaints  of  wrongdoing 
and  requests  for  assistance,  to  docimient 
inquiries,  research  facts  and 
circumstances,  sources  of  information, 
impressions  and  conclusions;  to  record 
action  taken  and  notification  of 
interested  parties  and  agencies. 

NOUnC  USES  OF  RECOROS  MAMTAMEO  M  T)C 
•VOTBH  eCUWNO  CA-nOOWtS  OF  USERS  ARO 
TNE  FURFOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  record  system  notices  apply  to  this 
record  system. 

FOUOES  AND  FRACnCCS  FOR  STOMNQ, 
RIIRKMNU.  ACCmWO,  RETA— W.  AND  . 
DSFOSeiQ  OF  RECORDS  *l  TNE  SYSTEM: 

STORAGE: 

Paper  records  in  binders/file  folders 
and  computer  data  base. 

RETRIEVAMJTV: 

By  requester's  surname  or  by  other 
descriptive  name  croas-refafeBced  to 
case  number. 

SAFEGUARDS: 

Files  are  staved  in  kicked  containers 
accessible  only  to  authorized  p«sons 
with  an  official  need  to  know.  Computer 
data  base  accesa  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know. 

RETENTION  AND  DISFOSAL: 

Requests  for  assistance  and/or 
complaints  acted  on  by  The  Inspector 


General.  Headquartets,  Department  of 
the  Army,  ace  tetaiaad  for  2  years 
following  completion  and  closing  of 


case. 

•V«TEaillANAGeR(S)  AND  ADDRESS: 

Office  of  the  Inspector  General. 
Headquarters.  Department  of  the  Army. 
The  Pentagon.  Washington.  DC  20310- 
1700. 

NOTViCATION  FROCCOURC: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Inspector  General,  Headquarters. 
Department  of  the  Army.  The  Pentagon, 
Washington.  DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  Inspector  General's 
Office  to  which  the  request  was 
submitted. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  records 
about  themsetves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Inspector 
General.  Hendquatters,  Department  of 
the  Army.  The  Pentagon.  Washington. 
DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  Inspector  General's 
Office  to  which  the  request  was 
submitted. 

CONTESTWa  RECORD  FROCEOURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMFT10NS  CUUMED  FOR  TMS  SYSTEM: 

Portions  of  this  sjrstem  may  be  exempt 
under  5  U.S.C  552a(kX2)  or  (kM5).  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  553(b)(1).  (2). 
and  (3),  (c)  and  .(e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  mana^ser 

A002S-55SAIS 

SYSTEM  NAME: 

Request  for  Information  Files. 
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•vstcmlocahon: 

Headquartera.  Department  of  the 
Army,  staff  and  field  operating  agencies, 
major  commands,  installations  and 
activities  receiving  requests  to  access 
records  pursuant  to  the  Freedom  of 
Information  Act  or  to  declassify 
documents  pursuant  to  E.0. 12356. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

CATEQOMES  OP  MOMDUALS  COVERED  BY  TTC 
SYSTEM: 

Any  individual  who  requests  an  Army 
record  under  the  Freedom  of 
InConnation  Act,  or  requests  mandatory 
review  of  a  classified  document 
pursuant  to  E.0. 12356. 

CATEOOMEt  OF  RECOROS  W  THE  SYSTEM: 

Individual's  request,  related  papers, 
correspondence  between  office  of 
receipt  and  records  custodians.  Army 
staff  offices  and  other  government 
agencies;  retained  copies  of  classified  or 
other  exempt  materials;  and  other 
selective  documents. 

AUTNOnnV  KM  MAINTENANCE  OF  TME  system: 

5  U.S.C  552.  Freedom  of  Information 
Act,  as  amended  by  Pub.  L.  93-502;  and 
E.0. 12356. 

raRPOSE(8): 

To  control  administrative  processing 
of  requests  for  information  either 
pursuant  to  the  Freedom  of  Information 
Act  or  to  E.0. 12356.  including  appeals 
from  denials. 

ROUTINE  USES  OP  RECORDS,  MAMTAMEO  M  TME 
SYSTEM,  MCLUDMQ  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  record  system  notices  apply  to  this 
record  system. 

POUOES  AND  PRACnCES  POR  STORSMt, 
RETRKVMQ,  ACCEaSMa,  RETAMMQ,  AMD 
OlSPOSMa  OP  RECORDS  M  THE  avSTEM: 

STORAOE: 

Paper  records  in  file  folders; 
microfilm. 

RETRKVABUTY: 

By  requester's  surname. 

SAFEQUAROe: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  propnfy  trained  and  have 
official  need  thcrofor. 

RETENTION  AND  OOPOaAL: 

Records  reflecting  granted  requests 
are  destroyed  after  2  years.  When 
requests  have  been  denied,  records  are 
retained  for  5  years;  and  if  appealed. 


records  are  retained  4  years  after  final 
denial  by  the  Army  or  3  years  after  final 
adjudication  by  the  courts,  whidiever  is 
later. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director  of  Information  Systems  for 
C(»nmand,  Control,  Communications, 
and  Computers,  ATTN:  SAIS-PDD. 
Department  of  the  Army.  Washington. 
DC  20310-0107. 

N0TVICAT10N  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director 
of  Information  Systems  for  Command, 
Control,  Communications,  and 
Computers,  ATTN:  SAIS-PDD, 
Depiutment  of  the  Army.  Washington. 
DC  20310-0107. 

For  verification  piuposes.  individual 
should  provide  enough  information  to 
permit  locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  sedcing  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director  of  Information 
Systems  for  Command,  Control. 
Communications,  and  Computers. 
ATTN:  SAIS-PDD.  Department  of  the 
Army,  Washington.  DC  20310-0107. 

For  verification  purposes,  individual 
should  provide  enough  information  to 
permit  locating  the  record. 

Personal  visits  may  be  made  to  the 
office  maintaining  the  records  upon 
presentation  of  acceptable 
identification,  such  as  a  valid  driver's 
license,  and  furnishing  verbal 
information  that  can  be  verified. 

CONTESTMG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORKS: 

From  the  individual.  Army 
organizations,  Department  of  Defense 
components,  and  other  federal,  state, 
and  local  government  agencies. 

EXEMPTWNS  CUBKO  FOR  THE  system: 

The  majority  of  records  in  this  system 
are  not  exempted.  Copies  of  doctunents 
residing  in  the  office  of  an  Initial  Denial 
Authority  having  a  law  enforcement 
mission  wfaidi  fell  within  5  U.S.C. 
552a(j)(2)  are  exempt  from  the  following 
provisions  of  5  U.S.C  552a:  (c)(3).  (d). 
(e)(1).  (e)(2).  (e)(3).  (e)(4)(G).  (e)(4)(H). 
(e)(5).  (e)(8).  (Q.  and  (g). 


Copies  of  documents  maintained  by 
other  Initial  Denial  Authorities  not 
having  a  law  enforcement  mission 
which  fall  within  5  U.S.C.  552a(kXl) 
through  (k)(7)  are  exempt  from  the 
following  provisions  of  5  U.S.C  S52a: 
(c)(3).(d).  (e)(1).  (e)(4)(G).  (eM4)(H).  and 
(0. 

A002S-6USAISC 

SYSTEM  NAME: 

Military  Affiliate  Radio  System. 

SYSTEM  LOCATION: 

U.S.  Army  Information  Systems 
Command.  Fort  Huachuca.  AZ  85613- 
5000  for  individuals  on  whom  an 
investigation  or  inquiry  has  been 
received.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEOORIES  OF  MOnffDUALS  COVERED  DY  THE 
SYSTEM: 

Individuals  having  a  valid  amateur 
radio  station  license  issued  by  the 
Federal  Communications  Commission 
who  apply  for  membership  in  the  Army 
Militaiy  Affiliate  Radio  Sjfstem  (MARS). 

CATEOORIES  OF  RECORDS  M  THE  system: 

Applicant's  name,  home  address  and 
telephone  number,  licensing  data  and 
call-sign  provided  by  Federal 
Communications  Commission,  Army 
MARS  call-sign,  relevant  inquiries/ 
records  and  reports. 

AUTHORmr  POR  MAMTENANCE  OP  THE  system: 

10  U.S.C  3013:  DOD  Directive  4650.2; 
and  E.O.  9397. 

PURPOSE(S): 

To  provide  a  potential  reserve  of 
trained  radio  communications 
personnel  for  military  duty  vtrhen 
needed  and/or  to  provide  auxiliary 
communications  for  military,  civil,  and/ 
or  disaster  officials  during  periods  of 
emergency. 

ROUTME  uses  OP  RECOROa  MAamUNED  M  THE 
SYSTEM,  aCLUDen  CATEOORES  OP  USERS  AND 
THE  PURPOSES  OP  SUCH  USEa: 


Information  may  be  disclosed  to 
Department  of  Army  and  Department  of 
Defense  communication  agencies  and 
their  authorized  contractors  in 
connection  with  individual's 
participation  in  the  Army  Military 
Affiliate  Radio  System  (MARS)  Program 
and  to  federal  supply  agencies  in 
connection  with  individual's 
participation  in  the  Army  MARS 
Equipment  Program. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  record  system  notices  apply  to  this 
record  system. 
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Cirds;  paper  in  file  folders,  computer 
tapes,  discs,  listings. 

NfTMlVAMLIfY: 

By  member's  name. 


Information  is  maintained  in 
buildings  having  security  guards  and  is 
accessible  only  to  individuals  who  have 
need  therefor  to  perform  their  duties. 
Automated  records  are  further  protected 
by  a  product  ctmtrol  number  assigned  to 
designated  persons.  { 


Retained  1  year  beyond  the  time 
individual  is  active  in  the  program,  then 
destroyed  by  shredding. 

tVtriM  IIMMO«(t)  AND  AOONKSe: 

Commander,  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-D, 
Fort  Huachuca.  AZ  85613-5000. 

NOTWcanow  pwociouwc; 

Individual  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
addrMS  written  inquiries  to  the 
Commander,  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-D. 
Fort  Huachuca.  AZ  85613-5000. 

Individual  should  provide  the  name 
under  whidi  licensed  is  the  Aimy 
MARS  program.  Social  Security 
Number,  present  address,  call  sign,  and 
signature. 

WKOWD  accm  wwctpuwci. 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Inrormatioi  Systems  Command,  ATTN: 
ASCX>-D.  Fort  Huachuca.  AZ  85613- 
5000. 

Individual  should  provide  the  name 
under  which  licensed  is  the  Army 
^  MARS  iRtigram.  Social  Security 
Number,  present  address,  call  sign,  and 
signature. 

CONTiSTWO  l«COK»  rnOCEIKMES: 

The  Army's  rules  for  accessing 
records,  cmtesting  contents,  and 
appeeling  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


UMI 


ttOUNCtCATEOONKS: 

Ffom  the  individual  and  the  Federal 
Comm\micati(ms  Commission. 

IXEMmONi  CUUMB)  ran  TNE  SYSTEM: 

None. 


Civil  Process  Case  Files. 

•vann  location: 

Office  of  the  ^ldge  Advocate, 
Headquarters.  U.S.  Army  Europe  and 
Seventh  Army.  APO  New  Yoric  09403- 
5000;  segments  exist  at  other  Army 
Judge  Advocate  Offices  in  the  Federal 
Republic  of  Germany.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilaticm  of  record 
system  notices. 

CATEOOMCS  OP  ViOlvnUALS  COVEMEO  tV  TME 
•VSTEM: 

Military  members  of  the  Armed 
Forces.  dviUan  employees  of  the  U.S. 
Government,  and  their  dependents  upon 
whom  service  is  made  of  documents 
issued  by  German  civil  courts,  customs 
and  taxing  agencies,  and  other 
administrative  agencies. 

CATEOOnCS  OF  RECOMM  M  THE  tVSTEM: 

Documents  from  German  authorities 
regarding  payment  orders,  execution 
orders,  demands  for  payment  of 
indebtedness,  notifications  to  establish 
dvil  liability,  customs  and  tax  demands, 
assessing  fines  and  penalties,  demands 
for  court  costs  or  for  costs  for 
administrative  proceedings  summonses 
and  subpoenas,  patemitv  notices, 
complaints.  Judgments,  briefe.  final  and 
interlocutory  orders,  orders  of 
confiscation,  notices,  and  other  judicial 
or  administrative  writs:  correspondence 
between  U.S.  Government  authorities 
and  the  Federal  Republic  of  Germany; 
identifying  data  on  individuals 
concerned;  and  similar  relevant 
documents  and  reports. 

AUTNOWTV  ran  MAMTENANCE  OF  THE  system: 

10  U.S.C  3013:  Agreement  to 
Supplement  the  Agreement  between  the 
Parties  to  the  North  Atlantic  Treaty 
regarding  the  Status  of  their  Forces  with 
respect  to  Foreign  Forces  stationed  in 
the  Federal  Republic  of  Germany 
(NATO  Status  of  Forces  Supplementary 
Agreement). 

ruNeosE(s): 

To  ensure  that  U.S.  Forces  obligations 
under  the  North  Atlantic  Treaty 
Organization  Status  of  Forces 
Agreement  are  honored  and  the  rights  of 
U.S.  Government  employees  are 
protected  by  making  legal  assistance 
available. 

nOUTWE  USES  OF  NECOnoe  MAMTAVCO  M  THE 
SYSTEM,  ettUmNO  CATEQONES  OF  USERS  AND 
THE  FWVOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
foreign  law  enforcement  or  investigatory 


or  administrative  authorities,  to  comply 
with  requirements  imposed  by.  or  to 
claim  rights  confiBrred  in  international 
agreements  and  arrangements  regulating 
the  stationing  and  status  in  Federal 
Republic  of  Germany  of  Defense 
military  and  civilian  personnel. 

Information  disdoeed  to  authorities  of 
the  Federal  Republic  of  Germany  may 
be  further  disclosed  by  them  to 
daimants,  creditors  or  their  attorneys. 

FOUOES  AND  FRACnCES  FOR  STOMNQ, 
RETRKVMQ,  ACCESSMQ.  RETAMMQ,  AND 
DttPOSetO  OF  RKORDS  M  THE  SYSTEM. 

STORAGE: 

Paper  records  and  cards  in  steel  filing 
cabinets:  computer  disk-packs  and 
computerized  database. 


retrkvamuty: 
By  individual's  surname. 

SAFEGUARDS: 

All  information  is  maintained  in  areas 
accessible  only  to  designated 
individuals  having  offidal  need  therefor 
in  the  performance  of  their  duties. 
Records  are  housed  in  buildings 
proteded  by  military  police  or  security 
guards. 

RETENnON  AND  DISPOeAL: 

Paper  records  are  destroyed  2  years 
after  completion  of  case;  card  files  are 
retained  indefinitely. 

system  MANAQER(S)  AND  ADDRESS: 

The  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army, 
The  Pentagon.  Washington.  DC  20310- 
2210. 

NonncATWN  froceoure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  inquiries  to  the  Office  of  the 
Judge  Advocate  General.  Headquarters, 
U.S.  Army  Europe  and  Seventh  Army, 
ATTN:  Chief,  International  Affiairs 
Division.  APO  New  York  09403-5000. 

Individual  should  provide  the  full 
name,  rank/grade,  service  number, 
suffident  details  to  permit  locating  the 
records,  and  signature. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
record  system  should  address  inquiries 
to  the  Office  of  the  Judge  Advocate 
General,  Headquarters.  U.S.  Army 
Exutjpe  and  Seventh  Army.  ATTN: 
Chief.  International  Affairs  Division. 
APO  New  York  09403-5000. 

Individual  should  provide  the  full 
name,  rank/grade,  service  number, 
suffident  details  to  permit  locating  the 
records,  and  signature. 
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CONTCSfMQ  RECOfW  MOCEOURES: 

The  Anny's  rules  fnr  accessing 
records,  contesting  contents,  and 
appealing  initicd  oetarminations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
firom  the  ^stem  manager. 


From  the  individual;  German 
authorities;  Army  records  and  reports. 

EXEMSnONi  CUMe>  ran  TMC  SYSTEM: 

None. 
A0027-1OAJA 


General  Legal  Files. 

SYSTEM  LOCAIKM: 

Office  of  the  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army; 
Offices  of  Staff  Judge  Advocates;  Judge 
Advocates;  and  Legal  Coimsels  of 
Washington.  DC  20310-2200; 
subordinate  commands,  installations, 
and  organizations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Anny's  compilation  of  record 
Systran  notices. 

CATEOOMES  OF  MHVnUAU  COVENEO  BY  THE 

system: 

Individuals  who  have  been  the  subject 
of  civil  or  criminal  matters  referred  to 
the  Office  of  the  Judge  Advocate  General 
or  to  l^al  offices  of  subordinate 
commands,  installations,  and 
organizations  for  legal  opinion,  legal 
review,  or  othw  action. 

CATEQOMES  OF  RECORDS  M  TME  SYSTBK 

Inquiries  with  substantiating 
documents,  personnel  actions, 
investigations,  petitions,  complaints, 
correspondence  and  responses  thereto. 

Examples  of  records  include: 
Elimination  and  separation  proceedings; 
questions  pertaining  to  entitlement  to 
pay;  allowances,  or  other  benefits;  flying 
evaluation  boards,  line  of  duty 
investigations;  reports  of  survey;  other 
boards  of  investigating  officers;  DA 
Suitability  Evaluation  Board  cases;  DA 
Special  Review  Board  efficiency  report 
appeals;  petitions  to  the  Army  Board  for 
the  Correction  of  Military  Records; 
matters  pertaining  to  on-post 
solicitation,  revocation  of  privileges, 
and  bars  to  entry  on  military 
installations;  matters  pertaining  to 
appointments,  promotions,  enlistments, 
and  discharges;  matters  pertaining  to 
prohibited  activities  and  conflicts  of 
interest  for  Army  personnel  and 
employees;  Article  138,  UCMJ 
complaints;  private  relief  legislation; 
military  |ui^ice  matters  including 
requests  for  ddiveiy  of  service  members 


for  trial  by  civilian  authorities;  appeals 
bom  nonjudicial  punishment  impoeed 
under  Article  15.  UCMJ;  appeals  under 
Article  69,  UCMJ;  Secretarial  review  of 
officer  dismissal  cases;  petitions  for 
clemency,  requests  for  pardons  and 
requests  for  grants  of  immunity  for 
dvilian  witnesses;  matters  pertaining  to 
civilian  employees  and  employees  of 
non-appro|Miated  fund  instrumentalities 
including  employment,  pay,  allowances, 
benefits,  separations,  discipline  and 
adverse  actions,  grievances,  equal 
opportunity  complaints,  awards,  and 
claims  processed  by  other  agencies:  and 
matters  pertaining  to  attorney 
professional  responsibility  inquiries. 

AUTHORmr  TOR  aUMTENANCE  OF  THE  SYSTEM: 

10  U.S.C  3037  and  3072. 

PURPOSE(s): 

To  ensure  legal  sufficiency  of  Army 
operations,  policies,  procedures,  and 
personnel  actions. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCtUOMO  CATEQORKS  OF  USERS  AND 
THE  FURFOSES  OF  SUCH  USES: 

Information  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  for  grants  of 
immunity  and  requests  for  pardons. 

Information  from  this  system  of 
records  may  also  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Anny's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
OSFOSMG  OF  RECORDS  M  THE  SYSTBH: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tapes/discs. 

RETRCVAaajTT: 

Retrieved  by  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  and/or  in  locked  offices  in 
buildings  employing  security  guards  or 
on  military  installations  protected  by 
military  police  patrols. 

RETENTION  AND  DOFOSAL: 

Records  at  the  Office  of  the  Judge 
Advocate  General  and  Office  of  the 
Chief  Counsel  Office,  Chief  of 
Engineers  are  permanent;  at  all  other 
locations,  records  are  destro3red  upon 
obsolesoencs. 


) 

The  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army. 
Washington.  DC  20310-2200. 

NOrmCATION  FROCSMJRC: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  the  record  system  should 
address  written  inquiries  to  the  Judge 
Advocate  General,  Headquarters. 
Department  of  the  Army,  Washington. 
DC  20310-2200. 

Individual  should  provide  his/her  fiiU 
name,  the  address  and  tel^hone 
number,  and  any  other  personal  data 
whidi  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and,  if  applicable,  specifics 
concerning  the  incident  or  event 
believed  to  be  the  basis  for  legal  review. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army. 
Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
which  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and.  if  applicable,  specifics 
concerning  the  inddoit  or  event 
believed  to  be  the  basis  for  legal  review. 

CONTESTWO  RECORD  FROCEOURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEOORKS; 

From  the  individual  and  Army 
records. 

EXEMPTIONS  CLAMO  FOR  THE  system: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C  552a(k)(l),  (k)(2).  (k)(5), 
(k)(6).  and  (k)(7),  as  applicable. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C  553(b)(1). 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0027-3OAJA 

SYSTEM  name: 

Legal  Assistance  Files. 

SYSTEM  location: 

Army  Legal  Assistanoe.  Office  of  the 
Judge  AdvrcatB  General,  Headquarters. 
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Department  of  the  Anny.  WasUngton, 
DC  20310-2200;  Staff  Judge  Advocate 
ofBoat  at  Army  commandls. 
installatioiu,  and  activities.  Ofiidal 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

CATMOMES  or  eOMOUALS  COVEHEO  ev  TMC 
SVfTEM: 

Active  duty  or  retired  military 
personnel  and/or  their  dependents. 

CATIOOMES  OF  RECONOt  M  TIC  system: 

Individual's  name,  grade/rank,  Social 
Security  Number,  organization,  and 
details  of  problem/incident/matter  on 
which  legal  assistance  is  sought. 
Records  may  be  in  the  fiorm  of 
correspondence,  memoranda,  opinions 
of  legal  assistance  officers,  and  may 
include  interviews,  summary  of 
problems  considered,  advice  rendered, 
referrals  made,  and  documents  created 
as  a  result  of  assistance  provided. 

MITNOWTY  TOM  MMNTENANCC  Of  THE  SVSTCM: 
5  U.S.C  301. 

mwo9C<s);  ' 

To  respond  to  inquiries  and  settle 
issues;  for  management  and  statistical 
reports. 

ROUTMi  uses  OF  hecomm  mamtameo  m  t>c 
svcrm,  ectuoew  cateoomes  of  users  and 

TME  FURPOSES  OF  SUCH  USES: 

Information  from  this  system  of 
records  may  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

Ine  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system.        j 

FOUOES  AND  FRACnCSS  TOR  STORMQ, 

r1irb.wwu.  accttwmo,  retaimrw.  amd 
osfosmq  of  records  m  tme  system: 

storaoe: 
Paper  records  in  file  folders 

RETRKVAMJTV: 

By  client's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
buildings,  accessible  only  to  designated 
authorized  personnel  who  are  properly 
instructed  in  the  permissible  use  of  the 
information. 

RfcltWIIOM  AMD  DttFOSAU  ' 

Destroyed  1  year  from  the  closing  date 
of  the  case. 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

Chief,  Army  Legal  Assistance.  Office 
of  the  Judge  Advocate  General.  HQDA 
(DAJA-LA).  Washington.  DC  20310- 


2200;  and  the  Staff  Judge  Advocates  of 
organizations  listed  in  the  address 
directory  published  as  an  appendix  to 
the  Army's  compilation  of  record 
system  notices. 

WOTWKATIOW  FROCEDURC. 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  may 
inquire  of  the  Staff  Judge  Advocate  of 
the  installation  or  command  where  legal 
assistance  was  sought. 

Individual  should  provide  full  name. 
Social  Security  Number,  and  any  details 
that  will  assist  in  locating  the  record. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  inquire  of  the  Staff 
Judge  Advocate  of  the  installation  or 
command  where  legal  assistance  was 
sought. 

Individual  should  provide  full  name, 
Social  Security  Number,  and  any  details 
that  will  assist  in  locating  the  record. 

C0NTEST1NQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her  attorney. 
Army  records  and  reports. 

EXEHFT10NS  CLASHED  FOR  TME  SYSTEM: 

None. 

UNITEO  STATES  MARINE  CORPS 
SYSTEMS 

SYSTEM  name: 

Unit  Punishment  Book. 

SYSTEM  LOCATION: 

All  U.S.  Marine  Corps  and  U.S. 
Marine  Corps  Reserve  units,  whose 
commander  has  non-judicial 
punishment  authority. 

categorks  of  moivnuals  covered  by  tme 
system: 

Any  enlisted  Marine  who  is  charged 
with  a  violation  of  the  Uniform  Code  of 
Military  Justice. 

CATEGORKS  of  records  M  TME  SYSTEM: 

File  contains  name,  rank.  Social 
Security  Number,  military  occupational 
si>ecialty  and  unit  of  the  individual, 
brief  summary  of  the  alleged  off'ense 
including  date,  time  and  place. 
Acknowledgement  of  rights  under 
Article  31,  Uniform  Code  of  Military 
Justice,  and  right  to  demand  trial  by 


courts-martial  by  the  individual,  record 
of  specific  punishment  awarded  or 
remarks  as  to  disposition  of  charge. 

If  punishment  was  awarded  the 
individual  will  also  acknowledge,  in 
writing,  his  right  to  appeal. 

AUTMORmr  FOR  MAMTENANCE  OF  TME  SYSTEM: 

5  U.S.C.  301;  10  U.S.Q  815;  and  E.O. 
9397. 

FURFOSE(S): 

To  provide  a  record  of  nonjudicial 
punishments  at  Marine  Corps 
commands  used  in  the  evaluation  of 
conduct. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  TME 
SYSTEM,  MCLUDMG  CATEGORKS  OF  USERS  AND 
TME  PURPOSES  OF  SUCM  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMG. 
RETRKVINQ.  ACCESSMO,  RETAMmG,  AND 
DtSPOSMG  OF  RECORDS  M  TME  SYSTEM: 

STORAGE: 

Paper  records  in  loose  leaf  binder. 

RETRKVABRJTY: 

Alphabetically  by  last  name  and  by 
year. 

SAFEGUARDS: 

Access  limited  to  those  with  a  need  to 
know.  Records  kept  in  a  locked  cabinet 
or  in  a  room  which  is  locked. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  3  years,  and  then 
destroyed  by  burning  at  end  of  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Unit  Commanders  of  U.S.  Marine 
Corps  or  U.S.  Marine  Corps  Reserve 
units  authorized  to  administer  non- 
judicial punishment. 

NOrmCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Unit 
Commanders  of  U.S.  Marine  Corps  or 
U.S.  Marine  Corps  Reserve  imits 
authorized  to  administer  non-judicial 
punishment. 

If  unit  imposing  punishment  cannot 
be  determined,  information  may  be 
sou^t  from  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

Provide  full  name.  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD  Form  214  and 
driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


UMI 
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in  this  system  should  address  written 
inquiries  to  the  Unit  Commanders  of 
U.S.  Marine  Corps  or  U.S.  Marine  Corps 
Reserve  units  authorized  to  administer 
non-judicial  punishment. 

If  unit  imposing  pimishment  cannot 
be  determined,  information  may  be 
sought  from  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1773. 

Provide  full  name.  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD-214  and 
driver's  license. 

C0NTE3TMQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

Verbal  or  written  charge  from 
individual  subject  to  Uniform  Code  of 
Military  Justice,  Service  record  book  of 
individual,  nonjudicial  punishment 
hearing. 

EXEMPTKNtS  CUMB)  FOR  THE  SYSTEM: 

None. 
MJA00012 
SYSTEM  NAMS: 

Individual  Accounts  of  Mail  Order 
Clothing  (bill  file). 

SYSTEM  location:   ' 

Clothing  Section  (MAU),  Direct 
Support  Stock  Control  Branch,  Materiel 
Division.  Marine  Corps  Logistics 
Support  Base.  Albany,  GA  31704-5000. 

cateoorks  of  momouals  covered  by  the 
system: 

File  pertains  to  all  Marine  Corps 
personnel,  active,  reserve  and  retired 
who  have  a  requirement  and  are 
authorized  clothing,  textiles  and  other 
related  supplies. 

CATEOORCS  OF  RECORDS  m  THE  system: 

Record  includes  individual's  name, 
rank.  Social  Security  Number,  military 
address,  bill  number,  dollar  amoimt  of 
the  shipment,  shipping  date  and  ZIP 
code. 

authority  FOR  maintenance  OF  THE  SYSTEM: 

NAVCOMPT  Manual.  Part  C. 
Collection  and  Reporting  of  Debts  Due 
the  United  States;  10.  U.S.C.  5031. 

PURPOSE(S): 

To  provide  a  record  of  debts  owed 
through  clothing  mail  order  accounts  for 
use  in  follow-up  to  such  accounts. 


ROUTME  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUOMQ  CATEOORKS  OF  USERS  AND 
THE  HJRFOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
CDrps  compilation  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORMO, 
RETRKVINO,  ACCESSINO,  RETAIMNO,  AND 
DISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  on  magnetic  tapes  and 
computer  paper  printouts. 

retrcvabuty: 

Data  can  be  retrieved  by  accoimt 
number,  name  and  Social  Seciuity 
Number. 

safeouards: 

Computer  printouts  and  soiuce 
documents  are  retained  in  a  single  office 
accessible  only  to  authorized  personnel. 
Employees  are  properly  trained  in 
safeguarding  information  of  a  personal 
nature. 

retention  and  disposal: 

Computer  records  are  retained  xmtil 
the  bills  are  satisfied.  Computer 
printouts  and  source  documents  are 
retained  for  a  period  of  five  years. 
Destruction  of  records  is  by  mutilation. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commanding  General,  Marine  Corps 
Logistics  Support  Base,  Albany,  GA 
31704-5000. 

NOTVKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Clothing 
Section  (MAU),  Direct  Support  Stock 
Control  Branch,  Materiel  Division, 
Marine  Corps  Logistics  Support  Base, 
Albany,  GA  31704-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Clothing  Section  (MAU), 
Direct  Stock  Control  Branch,  Material 
Division,  Marine  Corps  Logistics 
Support  Base,  Albany.  GA  31704-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  LS211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATECORCS: 

Accounting  records  of  the  Clothing 
Section,  Direct  Support  Stock  Control 


Branch,  Marine  Corps  Logistics  Support 
Base,  Albany,  GA,  supplemented  with 
information  from  the  employing  activity 
of  the  individual. 

EXEMPnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
MJA00013 
SYSTEM  NAME: 

Bad  Checks/Withdrawal  of  Check 
Cashing  Privileges  Lists. 

SYSTEM  location: 

Each  Appropriated  and  Non- 
Appropriated  Fund  Activity  having 
authority  to  accept  personal  checks  from 
authorized  patrons.  Located  at 
Headquarters,  U.S.  Marine  Corps  and 
each  major  Marine  Corps  installation 
listed  in  MCO  PS400.6G. 

CATEOORCS  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel,  active  and 
retired;  their  authorized  dependents  an 
deceased  military  retirees;  Marine  Corps 
Exchange  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  bulletins  containing  name,  rank. 
Social  Security  Number  and  expiration 
date  of  restriction  of  privileges  and 
related  correspondence. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  system: 

5  U.S.C.  301;  10  U.S.C.  801,  et.  seq.; 
18  U.S.C  13  and  E.0. 9397. 

PURPOSE(S): 

To  provide  a  record  of  individuals 
who  have  issued  bad  checks  at 
Appropriated  and  Nonappropriated 
Fund  Activities  having  authority  to 
accept  personal  checks  from  authorized 
patrons.  The  records  are  used  to  protect 
activities  from  unnecessary  losses  and 
to  initiate  administrative  or  criminal 
actions  due  to  bad  check  offenses. 

ROUTINE  USES  OF  RECORDS  MAWITAMEO  IN  THi 
SYSTEM,  BttLUORW  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORBM, 
RETRKVING,  ACCESSBM,  RETAMBtO,  AND 
D6P0SMG  OF  RECORDS  SI  THE  system: 

STORAGE: 

Stored  in  Rolodex  or  other 
appropriate  file  in  check  cashing  area. 
Published  bulletin  is  stored  in  directive 
system  of  organizations. 

retrcvabhjty: 

Alphabetical  by  name  and  Social 
Security  Number. 
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I  limited.  Sscuied  in  locked 
building  during  nooworking  boon. 


Destroyed  whoi  privileges  are 
restored  at  the  expiration  of  specified 
periods  made  known  to  the  individual 
at  the  time  privileges  are  revoked. 

SVSmi  IMNM1EII(S)  AND  AOWCSft 

Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 


NUIWCaTKM 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  CMitained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  inoxporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

RECONO  ACCESS  MOCCOURCS:         ' 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

COWTUTWO  WeCOWC  WWCtPUWES;  I 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 


NCCOW>  SOUnCf  CAl 

Bad  chedcs  returned  from  the  bcmk; 
notification  fitim  other  commands. 
Federal  Bureau  of  Investigation,  Naval 
Investigative  Service  or  other  stata.  local 
or  Federal  investigative  agencies  or 
Treasury  Department. 


KM-ncsvsiSK 


EXEMTTRMS 

^'-  - 
noiM. 

MJA00014 


SYSTEM  MASK: 

Confidential  Statements  of 
Employment/Flnandal  Intereats.' 


SVBIBI  LOCATION: 

The  Director,  ^ldge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps.  Washington.  DC  203M>-1775. 

CATEfiOMES  or  MOMOUAU  COVEMEO  SY  THE 

system: 

Marine  Corps  officers  whose  fitness 
reports  are  written  by  the  Commandant 
of  the  Marine  Corps  and  who  are 
required  to  file  confidential  statements 
of  'Employment  and  Financial  Interests' 
(DD  Form  1555)  in  accordaDoe  with 
DOD  Directive  5500.7. 

CATEQOMES  OF  RECORDS  M  TME  SYSTEM: 

The  file  contains  copies  of  the 
'Confidential  Statements  of  Employment 
and  Financial  Interests'  (DD  Form  1555), 
reviews  thereof,  and  related 
correspondence. 

AUTNORITV  KR  MAarTENANCS  OF  TNE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  5031;  and  E.O. 
9397. 

FURPOSC(S): 

To  provide  a  record  of  employment 
and  financial  interests  of  certain  Marine 
Corps  Officers  for  use  by  the 
Commandant  of  the  Marine  Corps  or  his 
designee  to  ensure  there  is  no  conflict 
of  interest. 

ROUTINE  USES  OF  RECORDS  MAMTASiB)  M  TME 
SYSTEM.  MCLUOSM  CATEOORKS  OF  USERS  AND 
THE  FURFOSES  OF  SUCN  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

FOUCCS  AND  FRACnCES  FOR  STORSM, 


DISFOSSm  OF  RECORDS  M  TME  system: 
STORAQE: 

File  folder. 

RETRKVASajTY: 

Alohabetically  by  last  name  of 
member. 

SAFEGUARDS: 

The  access  to  the  files  is  limited.  The 
files  are  kept  in  a  locked  safe  dxiring 
non-business  hours. 


UMI 


Records  are  maintained  6  years  within 
the  command,  after  whidi  they  are 
destroyed. 

If  an  investigatian  is  initiated  prior  to 
end  of  6  veers  and  records  are  needed, 
they  are  held  until  completion  of 
investigation,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Director.  )udge  Advocate 
Division,  Headquarters.  U.S.  Marine 
Corps.  Washington.  DC  203M-1775. 


NOTWCATION  FROCKDUWE. 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
Judge  Advocate  Division,  Headquarters. 
U.S.  Marine  Corps  (Code  )A), 
Washington,  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps,  Headquarters.  U.S. 
Marine  Corps  (Code  JA),  Washington. 
DC  20380-1775. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual  concerned. 

CONTESTMO  RECORD  FROCEOURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2:  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATECORCS: 

DD  Form  1555  submitted  by 
individual  concerned  and 
correspondence  fix)m  and  to  system 
manager. 

EXEMFTKWS  CLAMED  FOR  THE  SYSTEM: 

None. 
IIJA00016 

SYSTEM  NAME: 

Judge  Advocate  Division  'D'  Files. 

SYSTEM  location: 

The  Director.  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps,  Washington.  DC  20380-1775. 

CATEGORIES  OF  M0IVIHIAL8  COVERED  BY  TNE 

system: 

All  Marine  Corps  Judge  Advocates 
currently  on  active  duty,  in  a  reserve 
capacity  and  those^individuals  who 
have  been  selected  for  accession  into  the 
Marine  Corps  as  Judge  Advocates  or 
who  are  in  the  training  cycle  to  become 
Judge  Advocates. 

CATEQORSES  OF  RECORDS  M  TME  SYSTEM: 

The  file  contains  correspondence 
from  the  Judge  Advocates  and 
prospective  Judge  Advocates  regardii^ 
requests  for  personnel  actions  sudki  as 
transfar,  school  assignment,  etc 
Additionally,  the  file  contains 
information  pertaining  to  judge 
advocate  qualifications  such  as 
schooling  results,  commendatory 
matters  and  derogatory  matter  which 
bears  on  the  assignment  and  other 
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personnel  matters  relating  to  judge 
advocates. 

AUTHOWTY  ran  MAMTCNANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  5031;  and  E.O. 
9397. 

PURPOSE(S): 

To  provide  a  record  of  qualified  judge 
advocates  for'use  in  transfer,  school 
assignment  and  other  personnel  matters 
relating  to  judge  advocates. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  WCLUOMQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Alphabetically  by  last  name  of 
member. 

SAFEGUARDS: 

Access  is  limited.  The  records  are 
kept  in  Rle  CQbinets  within  a  locked 
room. 

RETENTKM  AND  DISPOSAL: 

Retained  for  2  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps,  Washington.  DC  20380-1775. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Judge  Advocate  Division,  Headquarters, 
U.S.  Marine  Corps  (Code  JA), 
Washington,  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Judge 
Advocate  Division,  Headquarters,  U.  S. 
Marine  Corps  (Code  JA),  Washington, 
DC  20380-1775. 

Written  requests  should  contain  the 
full  name  and  grade  of  the  individual. 

CONTESTINC  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOURCE  CATEGORCS: 

Individuals.  Service  records  of  the 
individuals  involved.  Judge  Advocates 
and  Commanders  of  the  individuals 
involved.  Schools  from  which  the 
individuals  have  obtained  their  graduate 
or  imdergraduate  degrees  or  currently  in 
residence. 

EXEMPTIONS  CUU^KD  FOR  THE  SYSTEM: 

None. 
MJA00017 
SYSTEM  name: 

JA  Division,  HQMC  Correspondence 
Control  Files. 

SYSTEM  location: 

The  Commandant  of  the  Marine  Corps 
(Code  JAC),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

categories  of  INDIVIOUALS  covered  by  THE 

system: 

Marines  or  former  Marines  who  have 
been  the  subject  of  correspondence  from 
a  member  of  Congress,  a  high  level 
Official  in  the  Federal  executive  branch, 
parents  of  such  an  individual, 
individual  Marines  or  members  of  the 
general  public  which  correspondence 
concerns  legal  matters. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  incoming 
correspondence,  backup  material  used 
to  respond  to  the  correspondence,  notes 
of  the  action  officer  and  reply 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  5031;  and  E.O. 
9397.  ' 

PURPOSE(S): 

To  provide  a  record  of  action  taken  on 
all  correspondence  received  by  the 
Judge  Advocate  Division,  Headquarters, 
Marine  Corps  on  individual  inquiries. 

nOUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders.  . 

RETRIEVABILITY: 

Alphabetical  by  name  of 
correspondent  or  name  of  Marine  or 
former  Marine  who  is  the  subject  of  the 
correspondence. 

SAFEGUARDS: 

Limited  access  on  a  need  to  know 
basis.  Maintained  in  a  locked  room. 


RETENTION  AND  OiSPOtAL: 

Retained  for  2  years,  then  destroyed. 

SYSTEM  MANAGEN(S)  AND  ADDRESS: 

The  Director,  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Judge  Advocate  Division,  Headquarters, 
U.S.  Marine  Corps  (Code  JAC), 
Washington,  DC  20380-1775. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  eddress  written 
inquiries  to  the  Director,  Judge 
Advocate  Division,  Headquarters,  U.S. 
Marine  Corps  (Code  JAC),  Washington, 
DC  20380-1775. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

Drafter  of  incoming  correspondence. 

Service  records  of  the  Marine 
concerning  whom  correspondence  is 
written.  Information  furnished  from  the 
command  of  the  Marine  concerned. 
Information  furnished  from  other 
involved  Marine  Commands  or 
individuals. 


EXEMPTK)NS  CLAIMED  FOR  THE  SYSTEM: 

None. 

w^^^0  ^^/%0%^%f  1  ^0 

SYSTEM  NAME: 

Performance  File. 

SYSTEM  location: 

The  Director.  Judge  Advocate 
Division,  Headquarters,  U.S.  Marine 
Corps.  Washington,  DC  20380-1775. 

categorcs  of  ino(vk)uals  covered  by  the 
system: 

The  file  pertains  to  all  members  and 
former  members  of  the  Marine  Corps, 
who,  while  on  active  duty  or  in  a 
reserve  status,  become  the  subject  of 
investigation,  indictment,  or  criminal 
proceedings  by  military  or  civilian 
authorities,  whether  or  not  such 
investigation,  indictment  or  proceedings 
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resuh  in  a  final  adiudication  of  guilt  of 
innc 


CATIOOMES  or  laeOtlM  MIMK  tVtIBE 

The  file  containa  information 
pertaining  to  civilian  and  military 
criminal  matters  including  investigative 
reports,  documents  indicating  court 
proceedings  have  begun  and/or  in 
progress,  vid  post  trial  or  investigative 
matters,  ss  well  as  recorda  of  any 
resultant  administrative  actimi  or 
proceedings. 

AUTMCMVTT  ran  MWTIMANCf  W  TMC  SYCISM: 

5  U.S.C  301;  10  U.S.C  5031;  and  E.O. 
9397. 

1 
MffWOac(S): 

To  provide  a  record  on  individuals 
from  the  initiation  of  investigation  or 
indictment  until  the  procedure  is  final, 
whether  by  conviction,  acquittal, 
dismissal  or  by  the  matter  being 
r^ropped,  and  any  resultant 
administrative  action  or  proceedings,  for 
use  in  determining  assignments, 
whether  an  individual  selected  for 
promotion  should  be  promoted  while 
the  matter  is  pending. 

ROUnNi  UKS  OF  NROMW  HMMriUNCO  M  TMi 
SVfflH,  SCLUaWO  CSTtOOWt  OF  USCM  AND 
TM  PUfVOan  OP  SUCN  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Coirps  compilation  apply  to  this  system. 

FOUOn  AND  PWACIKSI  KM  (TOfMHO, 

wcTwuwwo,  Acciiwwa,  tmamm,  awd 

\Of  NKOnMMIWSVSIf  K 


•TOnAOK 

File  feeders. 


Retrieved  alphabetically  by  name. 

SAycouANOt: 

Access  is  limited.  The  file  folders  are 
stored  in  the  file  cabinets  which  are 
stored  in  a  locked  room  during 
nonbusiness  hours. 

RCTCNnON  AND  nSPOCAL: 

Files  are  maintained  for  50  years  and 
then  destroyed.  Files  maintained  in 
Judge  Advocate  Division  at 
HeadqiiarfeBrs  are  tranaferred  to  Federal 
Recorda  Canter,  Suitland.  KID,  after 
three  years.  i 

SV«m  IMIMa«(*)  AND  ABOMM: 

The  Director,  Judge  Advocate 
Diviaion.  Hevk^iarters,  US.  Marine 
Corpa.  Waahington.  DC  20380-1775. 


MUlWLAIIUm 

Individuals  sedung  to  determine 
whether  infonnatioo  about  themselves 
is  contained  in  this  system  should 
address  written  iwpikies  to  the  Director, 


Judge  Advocate  Diviaion.  Headquarters, 
U.S.  Marine  Corps  (Code  JA). 
Waafaington,  DC  20380-1775. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual. 

RKOND  ACCES*  mOCEOUnCS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  Judge 
Advocate  Division,  Headquarters,  U.S. 
Marine  Corps  (JA),  Waahington,  DC 
20380-1775. 

Written  requests  for  information 
should  contain  the  full  name  and  grade 
of  the  individual. 

eONTESna  (KCOM)  PKXCOURCS: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  ngency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5:  Marine  Corps  Order  L5211.2;  32 
CFR  pari  701;  or  may  be  obtained  from 
the  system  manager. 

RECORO  SOURCE  CATEOOmES: 

Investigative  records  of  arrest  from 
civilian  law  enforcement  sources; 
records  of  indictment  of  conviction  from 
civilian  law  enforcement  or  judicial 
agencies;  records  of  appellate  and  other 
post  trial  procedures  received  hxmi 
civilian  law  enforcement  and  judicial 
agencies. 

Records  indicatir>g  apprehension  or 
investigation  by  military  authorities 
received  from  individual's  command  or 
other  military  agencies,  law 
enforcement  or  command. 

Records  of  nonjudicial  punishment, 
courts-martial,  pre  courts-martial  and 
post  courts-martial  activitiea  relating  to 
the  individual  received  from  the 
individual's  command. 

Records  of  administrative  eliminative 
processes  conducted  by  military 
authorities  received  from  the 
individual's  command. 

EXEMPTION*  CLA—D  FON  TME  SYSIEKK 

None. 
MIIC000d2 


UMI 


SYSTEM  I 

Working  Files,  Inspection  Division. 

SYSTEM  location: 

Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

cateqomes  of  sovbuals  covered  8t  the 
system: 

Members  of  the  U.S.  Marine  Corps 
ancT  Marine  Corps  Reserve;  former 
members  of  the  Marine  Corpa  and 
Marine  Corps  Reserve;  retired  sad 
temporarily  retifod  members  of  ttie 


Marine  Corps  and  Marine  Corps 
Reserve:  and  members  of  the  Fleet 
Marine  Corps  Reserve;  military 
personnel. 

Dependents  of  Marines  and  other 
family  members  with  respect  to  matters 
pertaining  to  the  individual  Marine  or 
former  Marine. 

CATECORKS  OF  RECORD*  M  THE  SYSTEM: 

File  contains  information  pertaining 
to  identification,  recruitment, 
enlistment,  prior  service,  assignment, 
location  addresses,  promotions, 
reductions  in  rank,  performance  of  duty, 
discipline,  offenses  and  punishments 
under  the  Uniform  Code  of  Military 
Justice,  courts-martial,  personal  history, 
investigations,  police  and  court  records, 
civil  arrests  and  convictions.  Official 
correspondence  (includes  internal 
Marine  Corps  and  Department  of  the 
Navy  correspondence,  as  well  as 
correspondence  with  the  Executive  and 
Legislative  branches  of  the  federal 
government)  and  other  correspondence 
(includes  correspondence  from  Marir»es, 
their  dependents  and  families, 
attorneys,  doctors,  educators,  clergymen 
and  members  of  the  general  public 
whether  addressed  directly  to  the 
Marine  Corps  or  via  third  parties 
(president,  congressmen,  etc.)). 

AUTHOnriY  FOR  MAINTENAMCS  OF  THE  SYSTEM: 

5  U.S.C  301;  10  U.S.C  5031;  and  E.O. 
9397. 

FURPOSE(S): 

To  provide  a  record  of  investigations, 
allegations  pertaining  to  request  mast, 
maltreatment  and  harassment  for  use  by 
Officials  of  the  Headquarters  Inspection 
Division  concerning  inquiries  on  such 
matters. 

ROUTINC  USES  OF  RECORD*  MAMTAMB)  M  TME 
SYSTEM,  IMCtUDIO  CATEOORCS  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

Congress  of  the  U.S.  •  By  the  Senate 
or  the  House  of  Representatives  of  the 
U.S.  or  any  committee  or  subcommittee 
thereof  on  matters  within  their 
jurisdiction  requiring  disclosure  of  the 
files  of  the  system. 

POLICIES  AND  PRACTICE*  FOR  (TORMQ, 
RETRIEVlrtO,  ACCESSNM,  RETAINMO,  AND 
OISPOSMO  OF  RECORD*  M  TME  SYSTEM: 

STORAGE: 

Paper  files  ss  represented  by  card  files 
and  file  folders.  Files  are  stored  in  five 
drawer  filing  cabinets. 

RETRKVABIUrr: 

Files  are  accesaed  and  retrieved  by  the 
name  and  card  file  number. 
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SAFEOUAROt: 

Building  where  files  are  stored  and 
maintained  emplojrs  24  hour  security 
guards.  Records  are  further  stored  in 
areas  of  controlled  access  and  handled 
by  personnel  with  a  need  to  know  in  the 
execution  of  their  official  duties. 


RETENnONANOI 

Congressional,  military  and  civilian 
inquiry  files  are  retained  three  years, 
then  destroyed. 

SVSTEM  tUMMOmt)  AMD  AKMESS: 

The  Commandant  of  the  Marine 
Corps.  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

NomcATiON  phoceoure: 

Individuals  sedung  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
IGA],  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  2038<K1775. 

RECom  Acca*  moccouRES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  (Code  IGA),  Headquarters. 
U.S.  Marine  Corps,  Washington.  DC 
20380-1775.  However,  final 
determination  as  to  whether  any 
information  will  be  released  or  made 
available  will  be  oxitrolled  by  the 
system  manager. 

Written  requests  for  infcmnation 
should  contain  the  full  name  of  the 
individual  and  his  Social  Security 
Number  or  former  military  service 
number.  The  following  inforrnation  will 
also  be  helpful  in  locating  some  records; 
military  rank  and  occupational 
specialty,  dates  and  places  of  service, 
and  any  special  correspondence 
previously  received  or  sent. 

For  personal  visits,  an  individual  may 
visit  the  Inspection  Division. 
Headquarters,  U.S.  Marine  Corps, 
Federal  Building  i2,  Washington.  DC 
20380-1775.  However,  final 
determination  as  to  whether  any 
information  will  be  rdeased  or  made 
available  %vill  be  controlled  by  the 
System  manager.  - 

For  personal  visits,  the  individual 
should  be  able  to  provide  personal 
identification  to  include  valid  military 
or  dependent  identification  card  or  two 
valid  civilian  items  of  identification, 
such  as  driver's  license,  social  security 
card,  medicare,  etc. 

CONILSIMB  NEOOND  MOCEOIMCS: 

The  USMC  ndes  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 


Secretary  of  the  Navy  Instruction 
5211.5:  Marine  Corps  Order  LS211.2: 32 
CFR  part  701;  or  may  be  obtained  fiom 
the  system  manager. 

RECORD  SOUNCC  CAIEQOfMES: 

Information  in  the  system  is  obtained 
from  the  Marine  Corps  Manpower 
Management  System;  the  Joint  Uniform 
Military  Pay  System;  Marine  Corps 
Military  Personnel  Records  to  include 
the  Sovioe  Record  Book  and  Officer 
Qualification  Record;  Military  Medical 
Records:  Staff  elements  and 
subdivisions  of  Headquarters.  U.S. 
Marine  Corps;  Marine  Corps  field 
commands,  organizations  and  activities: 
other  components  of  the  Dep«utment  of 
Defense;  Agencies  of  Federal.  State  and 
local  government:  private  citizens 
provided  as  character  references  by  the 
individual;  investigations  related  to 
disciplinary  proceedings;  and 
correspondence  of  private  citizens 
addressed  directly  to  the  Marine  Corps 
or  via  third  parties  such  as  members  of 
Congress  and  other  government 
agmcies. 

FOR  TMi  tVtIEM: 


None. 
MMCOOOOS 

SYSTEM  NAME: 

Activity  Check  In/Check  Out  File. 

SYSTEM  location: 

May  be  located  at  any  U.S.  Marine 
Corps  or  U.S.  Marine  Corps  Reserve 
activity.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory.  puUidied  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

cateqorcs  of  momouals  covered  by  tne 
system: 

All  members  of  the  activity. 

CATEOORCS  OF  RECORDS  M  TNE  SYSTEM: 

Date  reported  and  verification  of 
check-in  -  check-out  procedure. 

AUTMORTTY  FOR  MAMIBONCE  OF  TNE  aVSTEtt: 

5  U.S.C.  301;  10  U.S.C  5031;  and  E.O. 
9397. 

FURFOSE(S): 

To  provide  a  record  of  members 
reporting  to  or  leaving  a  unit  for  use  in 
tracking  property  belonging  to  the  unit. 

ROUTME  USES  OF  RECORDS  MAMTAHe)  M  T>C 
SYSTEM,  WClUOeiO  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  8UCN  uses: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 


FOUOES  AND  PRACTICES  POR  STOnsn, 
RCTIMDMNQ,  ACCCBIWiQ,  RETAMM 
OWPOSSM  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

On  paper  in  files  at  on  clipboard. 

RETRIEVA8ILITV: 

Alphabetically  by  last  name. 

SAFEGUARDS: 

Access  limited  to  activity  personnel 
in  the  performance  of  their  official 
duties. 

After  working  hours,  the  office  and 
building  are  locked.  A  guard  is  located 
in  the  general  vicinity. 


RETENIKM  AND  I 

Retained  for  6  montfis  after  action  has 
been  completed. 

SYSTBI  MANAOER(S)  AND  ADDRESS:      - 

Activity  commander.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  cempilatiao 
of  system  of  records  notices. 

N0TV1CAT10N  procedure: 

Individuals  seeking  to  determine 
whethw  information  about  themselves 
is  contained  in  this  S3r8tem  should 
address  written  inquiries  to  or  visit  the 
activity  commander.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  die  Navy's  corapilatioo 
of  system  of  records  notices. 

Provide  full  name.  Social  Security 
Number,  and  mihtary  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD-214  and 
driver's  license. 

record  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  activity  commander.  . 
U.S.  Marine  Corps  official  mailing 
addresses  are  incorporated  into  \h» 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

Provide  fiill  name.  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD-214  and 
driver's  license. 

COWTESTMO  RBORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 
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Service  records. 


I  CUUEm  KM  TMi  tvfim: 
None. 


Adjutant  Services  Section  Discharge 
Woriung  Files. 

•vtmi  location: 

Adjutant  Services  Section.  Marine 
Corps  activities. 

CATfOOMU  OF  MOMDUALS  eOWENCO  ev  IME 


UMI 


Members  and  former  members  of  the 
Marine  Corps  and  Marine  Corps 
Reserve.  Some  information  about 
dependents  and  othw  members  of 
funilies  or  former  fismilies  of  Marine 
Corps  personnel  may  be  included  in 
files  pertaining  to  the  Marine.  Inquiries 
from  the  general  public,  whether 
addressed  directly  to  Base  or  received 
via  a  third  party,  may  be  retained 
togsther  with  information  obtained  in 
the  course  of  completing  required  action 
or  in  preparing  a  response. 

CATMKMKS  OF  RtCOMM  M  TIC  SYSTIM: 

Files  ctmtain  information  pertaining 
to  identification:  prior  service;  location 
and  addresses;  prior  and  present  marital 
status,  dissolution  of  prior  marriages, 
birth  and  deeth  status,  adoption  of 
children,  financial  responsibility,  diild 
support,  medical  information,  personal 
finisncial  records,  residence,  baric 
allo%rance  for  quarters,  leave  and 
liberty,  financial  assistance,  extensions 
of  emergency  leave,  medical  bills  and 
determinations  of  dependency  status  as 
pertain  to  discharges;  investigative 
reports,  prior  and  present  disciplinary 
status,  financial  responsibility,  conduct 
and  personal  history,  police  reports, 
correction  of  naval  records,  veterans 
rights,  benefits  and  privileges, 
preseparation  counseling  and  dvil 
readjustment  as  they  pertain  to 
imsuitability.  unfitness  and  misconduct 
disdiarges;  financial  status,  college 
acceptance  and  residence  as  they 
pertain  to  early  separation  to  attend 
college  or  trade  scnool;  religious  beliefs 
and  practices  pertaining  to  applications 
for  conscientious  objector  status;  official 
correspondence  (including 
correspondence  from  Marines,  their 
families,  attorneys,  doctors,  clergymen, 
administrators/executors/guardians  of 
estates,  American  Red  Ctms  and  other 
welfare  agencies  and  the  general  public, 
whether  addressed  directly  to  the 
Marine  Corps  or  via  third  parties); 
internal  routing  and  processing  of 
matters;  and  records  of  interviews  and 
telephone  conversations. 


AUTNOMTY  FOR  HMNTUUNCC  OF  TIC  system: 

5  U.S.C  301: 10  U.S.C  5031;  E.O. 
B397. 

mMFoec(s): 

To  provide  records  for  use  in  the- 
discharge  or  separation  of  Marines, 
correction  of  records,  determination  of 
veterans  rights,  benefits  and  privileges, 
welfare  and  family  assistance  and 
preseparation  and  counseling. 

nouTME  use*  OF  hecomm  mamtamcd  m  the 
svtTiM,  mcunma  catmomcs  of  users  and 

TME  FUWFOIEI  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilaticHi  apply  to  this  system. 

FOUan  AND  FfUCnCSt  FOR  trOMMQ, 


d«fotv«  of  records  mtne  system:    . 
storage: 

Paper  records  in  file  folders  and  card 
files  stored  in  filing  cabinets,  shelves, 
tables  and  desks. 

retrkvamlity: 

Files  are  accessed  and  retrieved  by 
individual.  Identification  of  individual 
is  by  name  and  Social  Security  Number. 

SAFEOUARDS: 

Building  is  located  in  base  area  with 
area  gtiard.  Outside  and  inside  doors 
lodied  after  working  hours  and 
patrolled  by  Duty  NOO.  Access  to 
information  contained  in  the  files  is 
limited  to  officials  and  employees  of 
Base  Headquarters  acting  in  their 
official  capacity  upon  demonstration  of 
a  need-to-know. 

REimnON  AND  DWFOtAL: 

Files  are  r^ained  two  years  and 
destroyed. 

SVtTEM  MANAaER(S)  AND  ADDRESS: 

Commanding  officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

NOmCATION  FROCEOURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into  . 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

Correspondence  should  contain  the 
full  name.  Social  Security  Numbers  and 


signature  of  the  requester.  The 
individual  may  visit  the  above  location 
for  review  of  files.  Proof  of 
identification  may  consist  of  the  active, 
reserve,  retired  or  dependent 
identification  card,  the  Armed  Forces 
Report  of  Transfer  or  Discharge  (DD- 
214),  discharge  certificate,  driver's 
license,  social  security  card  or  by 
providing  such  other  data  sufficient  to 
ensure  the  individual  is  the  subject  of 
the  inquiry. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

CONTESTWO  RECORD  FROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

Marine  Corps  Manpower  Management 
System:  Joint  Uniform  Military  Pay 
System;  Marine  Corps  Military 
Personnel  Records  System. 

Marine  Corps  Deserter  Inquiry  File; 
Staff  agencies  and  subdivisions  of 
Headquarters,  U.S.  Marine  Corps; 
Marine  Corps  commands  and 
orranizations. 

Other  agencies  of  Federal,  state  and 
local  governments;  Educational 
institutions;  Medical  reports  and 
psychiatric  evaliiations;  Financial 
institutions  and  other  commercial:  Civil 
courts  and  law  enforcement  agencies. 

Correspondence  and  telephone  calls 
from  private  citizens  initiated  to  the 
Marine  Corps  or  via  the  U.S.  Congress 
and  other  agencies;  Investigative 
Reports;  American  Red  Cross  and 
similar  welfare  agencies; 

EXEMFHONS  CLARMED  FOR  THE  SYSTEM: 

None. 

MMC00005 

SYSTEM  NAME: 

Insurance  Files. 
SYSTEM  LOCATION: 

Marine  Corps  Activities.  U.S.  Marine 
Corps  official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 
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CATEQOMES  OF  MINVmiALS  COVENEO  SY  THE 

svsm: 

faisuranoe  salesman  requesting 
authority  to  do  business  at  Marine  Corps 
Activities. 

CATEOOMES  OF  RECOMM  M  THE  SYSTEM: 

A  record  of  the  osctification  of 
authority  to  solicit  insurance  mutual 
funds,  investment  plans,  and  securities. 

AUTHOWTY  TOR  MAMTEMANCE  OF  THE  SYSTEM: 

5  use.  301;  10  U.S.C  5031: E.O. 
9397. 

PURTOSE(S): 

To  provide  a  record  of  insurance 
agents  who  have  requested  authority  to 
do  business  at  Marine  Corps  activities 
and  the  disposition  of  su<^  requests. 

ROUTINE  USES  OF  RECORDS  WUNTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  erf  the  Marine 
Corps  compilation  apply  to  this  system. 

POUOES  AND  FRACHCES  FOR  STORMQ, 
RtlRfcVIMQ,  ACCCSSWia,  RETA»SNO.  AND 
OISFOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRCVABUTV: 

Files  in  alphabetical  order  by 
company  name.  Conventional  indices 
are  required  for  retrieval. 

SAFEGUARDS: 

Maintained  in  locked  building. 

RCTENTKM  AMD  DtSFOSAL: 

Maintained  as  long  as  active.  If 
inactive,  disposed  of  after  two  years  by 
discard  into  military  trash  system.  Not 
transferred. 

SYSTEM  MANAQER(S)  AND  AOORESS: 

Local  commanding  officers.  U.S. 
Marine  Corps  official  mailing  addresses 
are  inoKporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

NOTlFiCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
commanding  officers.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  diractory.  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

RECORD  ACCESS  PROCeOURet: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  «vritten 
inquiries  to  the  local  commanding 
officers.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

CONTESTMQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5:  Marine  Corps  Ordm-  L5211.2:  32 
CFR  part  701:  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATBXMCS: 

Information  is  supplied  by  the 
insurance  companies  and  salesman 
involved. 

EXEMPTIONS  CtAMEO  FOR  THE  SYSTEM: 

None. 
MMC00007 
SYSTEM  NAME: 

Inspection  of  Government  Property 
Assigned  to  Individual. 

SYSTEM  L0CA7K>N: 

Organizational  elements  of  the  U.S. 
Marine  Corps.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  pubHshed  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices,  the 
Directory  of  Department  of  the  Navy 
activities  mailing  addresses. 

CATEGORCS  OF  VIOMDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Marine  Corps  personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  badge  number,  and 
government  property  assigned  to 
individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301: 10  U.S.C  5031;  E.O. 
9397. 

PURPOSE(S): 

To  provide  a  record  of  loss  or 
deterioration  of  clothing  and  equipment 
assignment  to  each  individual. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  S4  THE 
SYSTEM,  MCUSMNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE*: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORSM, 
RETWEWNO,  ACCESSSW,  RETASSMQ,  AND 
DISPOSMQ  OF  RCCORDS  M  TVC  SVSIUR 

STORAGE: 

File  folders. 


RETWEVAaiLfTY: 
Name. 

SAFEGUARDS: 

Building  locked  at  night  •  locked 
cabinet. 

RETEKneN  AND  disposal: 

Until  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

NOTIFiCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  U.S.  Marine  Corps  official 
mailing  addresses  an  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual  and  his  Sodsl  Security 
Number  or  former  military  service 
number.  The  following  information  will 
also  be  helpful  in  locating  some  records: 
Military  rank  and  occupational 
specialty,  dates  and  places  of  service, 
and  any  special  corresponderK»  and 
previously  received  or  sent. 

For  personal  visits,  the  individual 
should  be  able  to  provide  personal 
identification  to  include  valid  military 
or  dependent  identification  card  or  two 
valid  civilian  items  of  identification 
such  as  driver's  license,  social  security 
card,  medicare,  etc. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 
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naoono  wuNcc  CAT 
Inspection  of  property  and  clothing. 

aMmvamcummorcmimtmnm: 
None. 


SVtTIMNAlK: 

Message  Release/Pickup 
Authorization  File. 


SVSIEM  location: 

Marine  Corps  activities.  U.S.  Marine 
Corps  ofBdal  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directwy,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

CATtOOMCS  OF  SOMNJAU  COWf  RED  aV  THE 


All  personnel  authorized  to  release/ 
pickup  message  traffic. 

CATIOOMU  or  NECONOa  M  THE  SYSTEM: 

CPtiAV  Form  2160-5  (Message 
Release/Pickup  Authorization). 

AUTNOWTY  ran  MAarTENANCE  OP  THE  system: 

5  U.S.C  301;  10  U.S.C.  5031:  E.O. 
9397. 

PUWOSE(S):  I 

To  provide  a  record  of  personnel 
authorized  to  release/pickup  messages 
St  command  Commimication  Centers. 

MMITWE  USES  OP  NECOaOS  MANITAatED  M  THE 
SYSTEM,  SCtUOaW  CATEQOMES  OF  USERS  AND 
THE  PVmOtU  OP  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  to  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

raUOES  AND  PRACTICES  raa  STOMMG, 

RBlnlBvl^Nvi  Aw^^Cvvi^HSf  RBIA^K^^^^  A^R/ 

nSPOSaiO  OP  RECORDS  M  THE  system: 
STORAOE: 

Cards  are  filed  in  a  card  file  within 
the  Commtmication  Center. 

RrnMEVAaajTv: 
Alphabetically  by  name. 

sapeouanos: 

Located  in  a  secure  space  within  the 
Command  Center,  which  is  manned  on 
a  24-hour  basis.  i 

RETEPinON  AND  MSPOaAL: 

Retained  until  individual  is  replaced 
or  authorization  is  revoked  by  proper 
authority;  then  destroyed  by  burning  or 
shredding. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Local  commanding  officers.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 


UMI 


compilation  of  system  of  records 
notices. 

NonpiCATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
commanding  officer.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  commanding 
officer.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

CONTESTVIQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2:  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Organizations,  departments,  sections 
authorized  to  release/pickup  messages 
for  the  command. 

EXEMPTIONS  CUUHED  FOR  THE  SYSTEM: 

None. 
MMC00009 

SYSTEM  NAME: 

Narrative  Biographical  Data  with 
Photos. 

SYSTEM  location: 

Primary  System  -  Headquarters,  U.S. 
Marine  Corps,  Washington,  DC  20380- 
1775. 

Secondary  System  •  At  all  Marine 
Corps  commands  and  districts  maintain 
derivative  Hies.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

cateqorks  of  skhvduals  covered  by  the 
system: 

Marine  Corps  active  duty,  reserve, 
and  retired  general  officers  and  active 
duty  colonels  who  submit  biographical 
data  with  photographs  in  accordance 
with  existing  directives. 


CATSOORKS  OF  RECORDS  at  THE  SYSTCM: 

Files  contain  standard  biographical 
information  as  listed  on  NAVMC  Form 
10573  to  include:  personal 
identification,  personal  data,  education 
background,  military  history,  medals 
and  decorations,  combat,  and 
chronology  of  Marine  Corps  service.  A 
current  photograph  accompanies  the 
file. 

AUTHORTTY  FOR  MAaiTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  5031;  E.O. 
9397. 

PURPOSE(S): 

To  provide  a  record  of  news  releases, 
responses  to  news  media  queries,  and 
information  on  officers  scheduled  for 
speaking  engagements  or  public 
appearances. 

ROUTME  USES  OF  RECORDS  MAVfTAMED  IN  THE 
SYSTEM,  INCLUOaiG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

Congress  of  the  U.S.  •  By  the  Senate 
or  the  House  of  Representatives  of  the 
U.S.  or  any  committee  or  subcommittee 
thereof,  any  joint  committee  of  Congress 
or  subcommittee  of  joint  committee  on 
matters  within  their  jurisdiction 
requiring  disclosure  of  the  files. 

News  Media  -  To  provide  biographical 
information  response  to  query. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO,  RETAINING,  AND 
DtSPOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  alphabetically  by  last  name  of 
officer. 

SAFEGUARDS: 

Buildings  employ  security  guards. 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
that  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

Biographical  information  is 
maintained  on  all  general  officers  while 
on  active  duty.  When  a  general  officer 
retires,  the  biographical  data  is  retained 
for  five  years  after  the  date  of  the 
individual  officer's  retirement  and 
retained  by  the  Historical  Division 
(Code  HD),  Headquarters,  U.S.  Marine 
Corps,  Washington,  DC  20380-1775. 

Biographical  files  are  maintained  on 
colonels  while  on  active  duty.  Upon 
retirement  of  the  officer,  colonel 
biographical  files  are  retained  by 
Historical  Division  (Code  HD). 
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Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

SYSTEM  IUNAQER(S)  AND  AOORESS: 

The  Commandant  of  the  Marine 
Corps,  Headquarters.  U.S.  Marine  Corps, 
Washington.  DC  20380-1775,  or 
commander  of  unit  holding  file. 

NOTIRCATKWI  PnOCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
PA),  Headquarters,  U.S.  Marine  Corps, 
Washington,  DC  20380-1775. 

Written  requests  to  determine 
whether  or  not  the  system  contains  a 
record  about  an  individual  should 
contain  the  full  name  of  the  general 
officer  or  colonel  concerned. 

Visits  are  limited  to  EHvision  of 
Information  (Code  PA),  Headquarters, 
U.S.  Marine  Corps,  Washington,  DC 
20380-1775. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  such  as  a 
military  identification  card,  and  give 
some  verbal  information  that  could  be 
verified  with  his  'case'  folder. 

RECORO  ACCESS  PK>CEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commandant  of  the 
Marine  Corps  and  the  commander  of  the 
unit  holding  the  file. 

C0NTEST1NQ  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  fit)m 
the  system  manager. 

RECORD  SOURCE  CATEQORCS: 

Biographical  data  provided  by  the 
individual  general/colonel  and  from 
personnel  files. 

EXEMPTIONS  ClAMEO  FOR  THE  SYSTEM: 

None. 
MMCOOOIO 
SYSTEM  name: 

Marine  Corps  Marathon  Automated 
Support  System. 

SYSTEM  location: 

Marine  Corps  Marathon  Office. 
Quantico,  VA  22134-5000. 

CATEGORIES  OF  INOIVnUALS  COVERED  BY  THE 

system: 

All  participants  in  the  Marine  Corps 
Marathon. 


CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

System  contains  information  as 
provided  on  the  Marine  Corps  Marathon 
Liability  and  Publicity  Release  form. 

AUTHORITY  FOR  MAINTENANCE  OF  TNE  SYSTEM: 

National  Security  Act  of  1947  as 
amended  by  DoD  Reorganization  Act  of 
1958, 10  U.S.C.  133;  10  U.S.C.  136;  32 
CFR  part  237  (1982). 

PURPOSE(S): 

To  provide  a  record  of  all  participates 
in  the  annual  Marine  Corps  Marathon 
for  use  in  organizing  the  event. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  at  the 
head  of  the  published  Marine  Corps 
system  notices  inthe  Federal  Register. 
Additionally,  the  following  routine  uses 
apply: 

Electronic  and  print  media  •  To 
provide  publicity  on  the  marathon 
event. 

POUCIES  AND  PRACTICES  FOR  STORMO, 
RETRtEVmO,  ACCESSmO,  RETAMNO,  AND 
DISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape 
and  disks  as  well  as  in  paper  files. 

RETRIEVABtLITY: 

Records  are  retrieved  by  name,  runner 
number,  or  telephone  number. 

SAFEGUARDS: 

Records  are  maintained  in  an  area 
accessible  only  to  authorized  personnel. 
The  terminals  are  in  a  room  with 
windows  protected  by  bars  and  the 
room  is  locked  when  not  being  used  by 
authorized  personnel.  User 
identification  codes  and  passwords 
known  only  by  the  data  input  operators 
and  their  supervisors  are  required  for 
access  to  the  terminals. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Marathon  Coordinator,  Marine  Corps 
Marathon,  PO  Box  188,  Quantico,  VA 
22134-5000. 

NOTVICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Marathon  Coordinator,  Marine  Corps 
Marathon,  PO  Box  188,  Quantico,  VA 
22134-5000. 

Written  requests  for  information 
should  contain  the  full  name,  nmner 
number,  and  telephone  number.  For 


personal  visits,  the  individual  should  be 
able  to  provide  identification  bearing 
picture  and  signature  or  sufficient 
verbal  data  to  ensure  that  the  individual 
is  the  subject  of  inquiry. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Marathon  Coordinator. 
Marine  Corps  Marathon.  PO  Box  188. 
Quantico.  VA  22134-5000. 

CONTESTMO  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  L5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORCS: 

Information  in  the  system  is  obtained 
from  the  individual. 

EXEMPTX>NS  CLARSD  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  93-18394  Filed  S-2-93;  8:45  am) 
g)i  mfi  cooc  wDOB  M  r 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Application  for  a  Department  of  the 
Army  Permit;  ENG  Form  4345-R;  OMB 
No.  0710-0003. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  5  hours. 

Responses  per  Respondent:  1. 

Number  of  Respondents:  16,500. 

Annual  Burden  Hours:  82,500. 

Annual  Responses:  16,500. 

Needs  and  Uses:  This  program 
regulates  the  alteration  and  quality  of 
U.S.  waters.  The  public  submits 
application  to  obtain  p>ermission  to 
xindertake  construction  related  to 
activities  that  would  affect  navigation 
channels  and  other  U.S.  waters.  The 
impmct  on  navigation,  water  quality,  the 
environment,  and  other  factors  are 
considered  in  the  Corps  review. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
Farms;  Businesses  or  other  for-profit; 
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Fedoral  agendas  cr  employiw;  Noo- 
pit^  in«titutioas;  and  Small  bosinc 
or  OTganisadons. 

Fmfuciity.  On  occasion. 

Respondent's  Obligation:  Required  to 
oUain  or  retain  a  beni^. 

OMB  Desk  Officer  Mr.  Edward  C 
Springer.  Writtm  commmts  and 
recommeodatioas  on  the  propoeed 
information  collection  ahoula  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Peerce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington.  Virginia  22202- 
4302. 

Dated:  July  28. 1993. 
LM.9jmBm, 

Ahemate  OSD  Federal  Beptter  Liaison 
Officer,  Departmeat  c^Defenm. 
[FR  Doc.  93-18395  Filed  8-2-93;  8:45  am] 
sajjNO  cooc  I 


DEPARTyENT  OF  ENERGY 

umiMi  9Wv  or  wneim  reaerw 
Energy  Re^ilatory  Commission 

i 

IDectal  Nee.  EflW  108-000,  sCaL] 


Electilc  Co,,  el  al.; 

and  InlertocUng  Dlre^orale  Fflbtge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conmission: 

1.  Portland  General  Electric  Company 

pocket  Na  ER93-M6-a00] 
July  26, 1993. 

Take  notice  that  on  July  22. 1993. 
Portland  General  Elecdic  Company 
(PCX)  tendered  for  filing  an  amendment 
to  the  Grizzly  Trust  Agraemoit  between 
the  Bonneville  Power  Administration 
(BPA)  and  Portland  General  Electric 
Company  (PCX). 

PGE  has  served  copies  of  this  filing 
on: 

Bonnerille  Power  Administration. 
Lower  (Columbia  Ares.  P.O.  Box  3621. 
Portland.  Oregon  97208-3621 

OrsgoQ  Public  Utility  (>>aunission,  550 
Cspitol  Street  NE.,  Salem.  Oregcm 
97310-1380 

Comment  date:  August  10. 1993,  in 
accordance  vrith  Stawlsrd  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


2.  Midwest  Power  Systems,  Inc 
[Docket  No.  ER93-56(M)00] 

July  26, 1993. 

Take  notice  that  on  July  12, 1993. 
KBdwest  Power  Systems,  inc  tendered 
for  filing  Amendment  No.  2  to  the  filing 
of  an  executed  Service  Schedule 
Agreonent  for  wholesale  electric  power 
and  energy  between  Midwest  Power 
Systems.  Inc.  (MPSI)  and  the  City  of 
Wall  Lake,  Iowa  (City),  whereby  MPSI 
will  provide  wholesale  electric  power 
and  energy  as  required  by  the  Gty  above 
the  amount  provided  by  the  Western 
Area  Power  Administration  (Western). 
MPSI  is  filing  this  Agreem^it  pursuant 
to  the  established  Electric  Tariff  Volume 
No.  1.  Original  Issue  Sheets  Nos.  7, 8, 
and  9.  Amendmoit  No.  1  contains 
additional  support  data  and  information 
describing  the  relationship  between 
MPSI  and  the  Qty  since  1983. 

Notice  of  this  filing  has  been  served 
upon  the  following: 
Mr.  Raymond  K.  Vawler,  Executive 

Secretary,  Iowa  Utilities  Board,  Lucas  . 

State  Office  Building,  Des  Moines. 

Iowa  50319 
Mr.  H.F.  Schroeder.  Mayor.  Qty  of  Wall 

Lake.  418  2nd  Street.  Wall  Lake,  fowa 

51466 

Comment  date:  August  10. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  Nos.  ER93-403-000.  ER93-307-0001 
July  26. 1993. 

Take  notice  that  on  July  21, 1993, 
Northeast  Utilities  Service  Company 
(NUSGO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company. 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampshire,  tendered  for  filhig  a  Revised 
First  Amendment  to  Transmission 
Service  Agreement  snd  a  First 
Amendment  to  Distribution  and 
Transformation  Agreement  for  service  to 
New  England  Power  Company  (NEP). 
NUSOO  requests  consolidstion  of  the 
two  dockets. 

NUSCO  states  that  the  filing  is  ia 
accordance  with  part  35  of  the 
Commission's  regulations.  Copies  of  the 
filing  have  been  sent  to  NEP. 

Coounent  dote:  August  10, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  CMzens  Ulililies  Compaa J 

(Docket  No.  ES93-44-000] 
July  26, 1993. 

Take  notice  that  on  July  20. 1993, 
Citizens  Utilities  Compeny  (Citizens) 


filed  an  application  under  section  204  of 
the  Federal  Power  Act  requesting  an 
order  authorizing  the  issuance  of: 

(a)  Not  more  than  3,500,000  shares  of 
common  stodc  piusuant  to  the 
provisions  of  Citizens  Management 
Equity  Incentive  Plan,  and 

(b)  Not  more  than  750.000  shares  of 
common  stock  pursuant  to  the 
provisions  of  Citizens  401  (k)  Employee 
Benefit  Plan. 

Also,  Citizens  reqiiests  exemption 
from  the  competitive  bidding 
requirements. 

Comment  date:  August  19. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PSI  Energy.  Inc. 

(Docket  No.  ER93-606-000] 
July  26. 1993. 

Take  notice  that  on  July  20. 1993.  PSI 
Energy,  Inc.  (PSI),  tendered  for  filing  an 
Interchange  Agreement,  dated  June  1. 
1993.  between  PSI  and  The  City  of 
Piqua,  Ohio  (Piqua). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  Piqua: 

1.  Service  Schedule  A — ^Emergency 
Service. 

2.  Service  Schedule  B— Short-Twm 
Power  and  Energy. 

3.  Service  Schedule  C — Economy 
Energy. 

4.  Service  Schedule  D— Non- 
Displacement  Energy. 

5.  Service  Schedule  E — Limited  Term 
Power  and  Energy. 

PSI  and  Piqua  have  requested  an 
effective  date  of  September  20. 1993. 

Copies  of  the  filing  wme  served  on 
The  City  of  Piqua.  Ohio,  the  Public 
Utilities  Commission  of  C^o  and  the 
bidiana  Utility  Regulatory  Commission. 

Comment  date:  August  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Nertfaara  Slalee  Power  Coaipeiiy 
(Minnesota  Cewipsay) 

(Docket  No.  ER93-607-0001 
July  26, 1993. 

Take  notice  that  on  July  21. 1993, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
Interconnection  and  Interchange 
Agreement  dated  March  17, 1992,  and  a 
Construction  Agreement  dated  April  6, 
1993,  both  agreements  between  NSP  and 
the  dity  of  Blue  Earth,  Minnesota. 

NSP  requests  that  the  Interconnection 
and  Interchange  Agreement  be  accepted 
for  filing  effective  on  the  date  of 
energization  of  the  interconnection, 
approximately  July  23. 1993.  NSP 
requests  waiver  of  Commission's  notice 
requirements  in  order  for  the  Agreement 
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to  be  accepted  for  filing  cm  that  date. 

The  parties  intend  to  establish  and 
energize  a  direct  transmission 
interconnection  between  their 
respective  systems  to  enable  the  City  of 
Blue  Earth  to  realize  a  reduction  in 
transmission  service  costs. 

NSP  also  requests  that  the 
Commission  determine  whether  or  not 
the  Construction  Agreement  is  required 
to  be  filed  with  the  Commission.  In  the 
event  the  Commission  determines  that 
such  filing  is  required,  NSP  requests 
that  the  Construction  Agreement  be 
accepted  for  filing  effective  April  6, 
1993.  NSP  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date. 

Comment  rfate;  August  10. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

(Docket  No.  ER93-809-000I 
July  26, 1993. 

Take  notice  that  on  July  22, 1993, 
Florida  Power  Corporation  (Florida 
Power)  filed  a  Contract  For  Interchange 
Service  Between  Florida  Power 
Corporation  and  Big  Rivers  Electric 
Corporation.  Florida  Power  requests  that 
the  contract  become  e^iactive  as  a  rate 
schedule  on  October  1, 1993.  which  is 
more  than  60  days  after  the  date  of  this 
filing.  The  contract  allows  for  service 
under  Schedule  C,  Economy 
Interchange  Service. 

Florida  Power  states  that  a  copy  of  the 
filing  has  been  mailed  to  the  affected 
customer. 

Comment  dafe;  August  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  EL93-57-tiOO] 
July  26, 1993. 

Take  notice  that  on  July  20, 1993. 
PacifiCorp,  tendered  for  filing  in 
accordance  18  CFR  part  33  of  the 
Commission's  Rules  and  Regulations,  an 
application  seeking  an  order  authorizing 
PacifiCorp  to  sell  to  the  Public  Utility 
District  No.  1  of  Klickitat  County 
(Klickitat  PUD)  23.45  miles  of  69 
kilovolt  transmission  line  located  in 
Klickitat  County,  Washington. 

PacifiCorp  requests  that,  pursuant  to 
§  33.10  of  the  Commission's 
Regulations,  the  Commission  accept  this 
application  for  filing,  to  be  effective 
forty-five  (45)  days  after  the  date  of 
filing. 

Copies  of  the  filing  were  supplied  to 
Klickitat  PUD  and  the  Washington 
Utilities  and  Transmission  Commission. 


Comment  date;  August  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilitiea  Service  Company 
(Re  North  Atlantic  Energy  Corporation 
and  Vermont  Electric  Generation  and 
Transmission  Cooperative.  Inc.) 

(Docket  Nos.  EL93-56-000;  BC93-2 1-000] 
July  26. 1993. 

Take  notice  that  on  July  19, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  on  behalf  of 
North  Atlantic  Energy  Corporation 
(NAEC)  and  Vermont  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  (VEGT)  a  Petition  for 
Declaratory  Order  Disclaiming 
Jurisdiction,  or  Alternatively, 
Application  for  Approval  of  the 
Acquisition  By  Noith  Atlantic  Energy 
Corporation  of  Jurisdictional  Facilities. 
The  transaction  that  is  the  subject  of  the 
Petition  and  Application  stems  fi-om  a 
settlement  reached  between  VEGT  and 
Public  Service  Company  of  New 
Hampshire  (PSNH)  in  PSNH's 
bankruptcy  proceedings  under  Chapter 
11  of  the  Bankruptcy  Code,  which  was 
approved  by  the  United  States 
Bankruptcy  Court  for  the  District  of  New 
Hampshire  (Bankruptcy  Court). 

NUSCO  states  that  VEGT  is  a  rural 
electric  cooperative  that  owns  a  0.41259 
percent  interest  in  a  nuclear-fueled 
generating  plant  and  related  pertinent 
facilities  at  a  site  located  in  Seabrook, 
New  Hampshire  (the  Seabrook  Project). 
During  the  PSNH  bankruptcy 
proceeding,  VEGT  filed  claims  against 
PSNH  relating  to  the  construction  of  the 
Seabrook  Project.  In  settlement  of  those 
claims,  PSNH  and  VEGT  entered  into  a 
Stipulation  which  was  approved  by  the 
Bankruptcy  Court.  The  Stipulation 
provided  that  VEGT  was  allowed  a 
claim  in  the  bankruptcy  proceeding  of 
$2.5  million  in  full  settlement  of  its 
claims  against  PSNH  and  that  VEGT 
would  sell  to  PSNH  (or  to  a  successor 
designated  by  PSNH),  fiee  of  all  claims, 
VEGT's  interest  in  the  Seabrook  Project 
for  $6.4  million,  less  amounts  VEGT 
owes  PSNH  and  PSNH's  affiliates.  VEGT 
and  PSNH  agreed  to  cooperate  in 
seeking  approval  of  the  sale  by  the  Rural 
Electrification  Administration  and  other 
necessary  regulatory  approvals.  NUSCO 
states  that  PSNH  subsequently  assigned 
its  purchase  right  under  the  Stipulation 
to  NAEC. 

NUSCO  requests  that  the  Commission 
either  disclaim  jxirisdiction  over  the 
proposed  transaction  or,  alternatively, 
approve  the  transaction  without  a 
hearing. 


Comment  date.- August  12. 1993,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gulf  Power  Company 

(Docket  No.  ER93-792-000] 
July  27,1993. 

Take  notice  that  on  July  15, 1993,  Gulf 
Power  Company  (Gulf  Power)  tendered 
for  filing  a  revised  tarifi  sheet  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  (full  requirements  service)  and  a 
petition  for  waiver  of  the  Commission's 
fuel  adjustment  clause  regulations.  The 
purpose  of  this  filing  is  to  permit  Gulf 
Power  to  recover  bom  its  full 
requirements  wholesale  customers  and 
appropriate  share  of  the  cost  of  an 
interim  buyout  of  a  long-term  coal 
supply  agreement.  The  purchase  of 
replacement  coal  at  more  favorable 
prices  will  produce  cumulative  savings 
to  its  customers  in  excess  of  the 
cumulative  amortization  of  buyout 
costs.  Gulf  Power  also  seeks  waiver  of 
the  Commission's  notice  requirement  to 
permit  an  effective  date  of  July  15, 1993 
for  the  revised  tariff  sheet. 

Comment  date:  August  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Milford  Power  Limited  Partnership 

(Docket  No.  ER93-493-000J 
July  27. 1993. 

Take  notice  that  on  July  20, 1993, 
Milford  Power  Limited  Partnership 
tendered  for  filing  additional 
information  to  its  March  26. 1993.  filing 
in  this  docket. 

Comment  date:  Agust  11, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER93-664-0001 
July  27, 1993. 

Take  notice  that  on  July  21. 1993. 
Central  Illinois  Public  Service  Company 
(OPS)  tendered  for  filing  a  letter 
clarifying  certain  aspects  of  the 
Supplemental  Agreement  for  the 
purchase  of  power  by  Norris  Electric 
Cooperative  (Norris)  submitted  for  filing 
on  May  24. 1993  in  Docket  No.  ER93- 
664-000. 

Copies  of  the  filing  were  served  on 
Norris  and  the  Illinois  Commerce 
Commission. 

Comment  date:  August  11, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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(Dodnt  Na  ER93-7m-000| 
)uly  27. 1993. 

Take  notica  that  an  ^ily  6. 1993.  Great 
Bay  Power  Corporatian  (Great  Bay) 
tendered  for  filing  and  unexecuted  copy 
of  an  Agreement  for  Short-Tenn  Sales  to 
the  Vermont  Msbie  Power  Division  of 
OMYA.  toe.  and  a  separate  Agreement 
for  Short-Term  Sales  to  the  Burlington 
Electric  Light  Department 

Comment  date:  August  10. 1993.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

14.  CsBtral  flHasfa  PnMk  Sanrica 


Pockst  No.  BR93-418-0001 

July  27, 1993. 

Taka  notice  that  on  July  9. 1993. 
Cantral  Illinois  Public  Service  Company 
(OPS)  tendered  for  filing  a  latter 
clarifying  certain  aspects  of  both  of  the 
First  Amendmant  to  the  Power  Supply 
Agreement  bet^veen  OPS  and  Illinois 
Municipel  Electric  Agency  (IMEA)  and 
of  the  Po%rar  Supply  Agreement  itself. 

Copies  of  the  filing  were  served  on 
IMEA  end  the  UUoois  Commarca 
Commission.  i 

QMninent  date:  August  10, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notica. 

Standard  Paragraphs 

Any  paraoa  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Ruks  211 
and  214  of  the  Comaiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  10, 1993.  ProtesU  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken.  b«t  will  not  serve  to  make 
prataataDts  peitiee  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availri>le  for  public 
inspection. 
Laisa 


Sacretaiy. 

[PR  Doc  93-18400  Filed  8-2-«3;  6:45  am) 
.em-m-m 


UMI 


Fadaral  EiMrgy  Ragulatoiy 
Conunission 

(Oodiat  Noa.  CP99-67»-000.  el  aL] 

Stack  IMarlin  Plpeltna  Co.«  at  aL; 
Natural  Gm  Carttflcata  FUtngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Black  Kfarlin  Pipeline  Coaq>any 

(Dockat  Na  CP93-576-000I 
July  20. 1993. 

Take  notice  that  on  July  21. 1993. 
Black  Marlin  Pipeline  Company  (Black 
Marlin).  1400  Smith  Street.  P.O.  Box 
1188.  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP93-576-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  firm  transportation 
service  to  Union  Carbide  CorpOTation 
(UCC).  under  Black  Martin's  Rate 
Schedule  T-1  of  its  Cos  Tariff,  which 
was  authorized  in  Docket  No.  CP66- 
333-000,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Black  Marlin  proposes  to  abandon 
5,136  Mcf  per  day  of  natural  gas 
effective.  July  31. 1993,  as  UCC  has 
requested  termination  of  the  related 
transportation  agreement. 

Conunent  date:  August  16, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
IJnutad  Partnership 

(Docket  No.  CP93-553-0001 
July  26. 1993. 

Take  notice  that  on  July  15. 1993, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  suite  1600,  Detroit. 
Michigan  48226.  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act.  for  authority  to  abandon 
natural  gas  firm  transportation  service 
provided  to  TransCanada  Pipelines 
Limited  (TransCanada)  under  Great 
Lakes'  Rate  Schedule  T-4,  all  as  more 
fully  set  fc«th  in  the  application  that  is 
on  file  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
and  open  to  public  inspection. 

Great  Lakes  states  thet  TransCanada 
has  requested  that  75,000  Mcf  per  day 
of  transportation  service  be  terminated 
effective  April  1. 1903.  Great  Lakes 
advises  that  no  facilities  are  being 
abandoned;  that  no  injury  will  occur  as 
s  result  of  its  partial  abandonment  of 
service  to  TransCanada  because  that 
capacity  abandoned  is  being  and  will 
continue  to  ba  delivered  for  the  account 
of  ProGas  U.S.A..  toe  (ProGas);  and 


that,  since  ProGas  has  paid  all  charges 
related  to  the  capacity,  and  not 
TransCanada,  abandonment  retroactive 
to  April  1, 1993  will  not  produce  injury 
to  TransCanada. 

Comment  date:  August  16. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 


(Docket  No.  CP93-565-O001 
July  27. 1993. 

Take  notice  that  on  July  19. 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
Houston.  Texas  77056-5310,  filed  an 
application  in  Docket  No.  CP93-565- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  firm 
transportation  service  for  Rate  Schedule 
FTS-7  and  FTS-8  customers  and  to 
construct  and  operate  additional 
pipeline  facilities  required  to  render 
such  services,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  requests  the  subject 
authorization  to  provide  firm 
transportation  service  for  The  Brooklyn 
Union  Gas  Company  (Brooklyn  Union), 
Elizabethtown  Gas  Company 
(Elizabethtown),  Philadelphia  Electric 
Company  (PECO)  and  UGI  Utilities,  toe 
(UGI),  collectively  referred  to  as  the 
Customers.  Texas  Eastern  proposes  to 
render  the  firm  transportation  service 
for  the  Customers  to  and  from  the 
interconnection  of  Texas  Eastern's  and 
CNG  Transmission  Corporation's  (CNG) 
facilities  at  the  Oakford  storage  field  at 
Meter  Station  No.  082  in  Westmoreland 
County,  Pennsylvania.  Texas  Eastern 
states  that  it  will  deliver  the  requested 
volumes  of  natural  gas  on  a  firm  basis 
for  Brooklyn  Union  at  Meter  Station  No. 
275  to  Middlesex  Cotmty.  New  Jersey: 
PECO  at  Met«r  Station  Nos.  035  and  036 
in  Delaware  and  Montgomwy  Counties. 
Pennsylvsnia.  and  UQ  at  Meter  Station 
No.  322.  to  Bucks  County, 
Pennsylvania. 

Texas  Eastern  todicates  that  pursuant 
to  Rato  Schedules  SS-2  and  SS-3.  as 
provided  for  prior  to  enactment  of  Texas 
Eastern's  Order  Na  636  restructuring 
order,  nude  effective  Jime  1. 1993,  an 
SS-2  and/or  SS-3  customer  could 
request  firm-up  of  all  or  a  portion  of  the 
delivery  component  of  their  service,  h  is 
further  stated  that  Rate  Sdiedules  SS-2 
and  SS^3  also  provided  that  if  Texas 
Eastern  went  ftwward  with  such  request, 
received  raquired  authorizations  and 
»cpanded  its  system,  the  costs 
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associated  with  the  ejqpansion  would  be 
bonie  by  all  Rate  Schedule  SS-2  uid 
SS-3  customen  with  finn  aervioe.  Texas 
Eastern  notes  the  Rate  Schedule  SS-2 
and  SS-3  include  in  the  firm  sarvioe 
provisions  that 

"Tbfl  aonuil  oast  uaociatod  with  ail 
fadlitias  which  must  b*  added  to  Seller't 
system  to  enable  the  establishment  of  and 
increases  in  tiie  FDDQ's  of  Buyers  bareuoder 
shall  be  borne  by  those  Buyers  which  have 
FDDQ's  hereunder  by  means  of  the  Finn 
Demand  Charge." 

As  shown  in  the  following  table, 
Texas  Eastern  states  that  it  has 
requested  and  received  Commission 
approval  six  times  previously  for  firm- 
up  of  Rate  Schedules  SS-2  and  SS-3. 


FTS-7  and/or  FTSS  for  the  quantitiai 
identified  for  the  Customers  as  follows: 


OocMNo. 

Issue  dataAdto- 
ion 

Volumes 
DTHO 

CP81-4-000 

03OQ«1  14 

89.172 

SS-2  Phase 

FERC1 

1. 

61,263. 

CP81-291- 

a7/24n^  i6 

63.177 

000  SS-2 

FERC1 

Phase  2. 

61.053. 

CP82-2-000 

05/100219 

77.065 

SS-2PhMe 

FERC1 

3. 

61.128. 

CP85-e05- 

06/04/86  35 

27.915 

000  SS-2 

FEflCI 

Phase  4. 

61,291. 

CP87-28-002 

02/24^89  44 

23.115 

SS-2  Phase 

FEBC1 

5. 

61,152. 

CP86-e03- 

06^03/86  36 

131.079 

000  SS-3 

FERCI     . 

Phase  1. 

61,271. 

In  compliance  vrith  Order  636  and  the 
Commission's  restructtuing  ordm  in 
Dodiet  No.  RS92-11,  Texas  Eastern 
explains  that  it  unbtindled  the  formerly 
bundled  firm  storage  and  transpwtaticm 
services  under  Rate  Schedules  SS-2  and 
SS-3.  As  a  part  of  that  restructuring. 
Texas  Eastern  assigned  its  Rate 
Schedule  GSS  storage  agreement  to  its 
Rate  Schedule  SS-2  and  SS-3 
customers.  The  firm  transportation 
delivery  services  under  Rate  Sdiedules 
SS-2  and  SS-3  were  redesignated  as 
Rate  Schedules  FTS-7  and  FTS-8. 
respectively,  and  these  rate  schedules 
are  included  in  Texas  Eastern's  FERC 
Gas  Tariff.  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  requests  the 
authorization  described  herein  to 
provide  firm,  additional  transportatioo 
service  to  the  Customers  pursuant  to 
Rate  Schedules  FTS-7  and  FTS-8  and 
to  construct,  own  and  operate  certain 
facilities  necessary  to  provide  this 
service. 

Specifically,  Texas  Eastern  requests 
authorization  to: 

(1)  Provide  firm,  additional,  long- 
term,  incremental  transportation  service 
of  natural  gas  under  Rata  Schedules 


FTS-7 
DTHM 

rrs-e 

OTHM 

BiooUyn  LMon 

EBzabalhloiMi 

PECo  .„ - _.. 

UGI 

671 
683 

967 
5380 

9,850 

Tow 

8.321 

9.850 

(2)  Construct,  install,  own  and  operate 
facilities  necessary  to  provide  the 
proposed  services  which  consist  of 
approximately  9.34  miles  of  36-incfa 
pipeline  looping  in  three  separate 
segments  within  the  state  of 
Pennsylvania;  and 

(3)  Adjust,  effective  with  the 
commencement  of  service,  the  firm 
demand  charges  for  Rate  Skrfaedules 
FTS-7  and  FTS-8  service  to  reflect  the 
cost  of  service  for  this  service  increase. 

Texas  Eastern  proposes  to  complete 
the  construction  and  installation  of  the 
incremental  facilities  on  or  about 
November  1, 1994,  the  proposed  date  of 
in-service  for  the  firm  transportation 
service  proposed  herein.  The  estimated 
total  capital  cost  of  the  proposed 
facilities  is  stated  to  be  $18,129,000. 
Texas  Eastern  states  that  it  will  finance 
the  facilities  with  funds  on  hand  and 
borrowings  under  Texas  Eastern's  short 
term  financing  arrangements. 

Based  on  the  annual  cost  of  service  for 
the  facilities  proposed  herein.  Texas 
Eastern  proposes  for  Rate  Schedule 
FTS-7,  a  revised  reservation  charge  of 
$6,890  per  dth.  For  Rate  Schedule  FTS- 
8.  Texas  Eastern  estimates  a  revised 
reservation  charge  of  $6,970  per  dth. 
Texas  Eastern  asserts  that  provision  of 
this  service  will,  therefore,  have  no 
impact  on  the  rate  or  services  of  Texas 
Eastern's  other  customers. 

Comment  date:  August  17. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Nora  Transmisakui  CompaMy 

[Docket  No.  CP93-S69-000) 
July  27, 1993. 

Take  notice  that  on  July  19, 1993, 
Nora  Transmission  Company  (Nora), 
3500  Park  Lane,  Pittsbuigh. 
Pennsylvania  15275-1102,  filed  in 
Docket  No.  CP93-569-000  an 
application  pursuant  to  secticm  7(c)  of 
the  Natural  Gas  Act  (NGA)  requesting  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Nora  to 
engage  in  any  of  the  activities  specified 
in  stibpart  F  of  pert  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time,  all  as  more 
fully  set  forth  in  the  appUcation  on  file 


with  the  Commiaaiop  and  open  to 
puUic  inspection. 

It  is  staled  that  Nora  is  a  "natural  fas 
company"  within  the  meaning  of  the 
NGA  and  as  determined  by  the 
Commissian  in  Docket  No.  CP88-28- 
000.  It  is  explained  that  Nora  is  a  non 
ma)Qr  interstate  pipeline  providing 
transportation  service  to  two  customerr 
under  special  rate  scfaadulee.  It  is 
asaaited  that  Nora  does  not  have  any 
currently  effective  sales  or  storage  rata 
schedules  or  outstanding  budget-type 
oertificatee. 

Comment  date:  August  17. 1993,  in 
accordance  with  Standard  Para^ph  F 
at  the  end  of  this  notice. 

5.  Nora  Transmisrioa  Company 

(Docket  No.  CP93-S68-000) 
July  27. 1993. 

Take  notice  that  on  July  10, 1993. 
Nora  Transmission  Company  (Nora), 
3500  Park  Lane,  Pittsbuigh, 
Pennsylvania  15275,  filed  an 
application  with  the  Commission 
Docket  No.  CP93-568-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  for  a  blanket  certificate  under 
§  284.224  of  the  Commission's 
Regulations  under  the  NGA,  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  the  public  for  inspection. 

Nora  requests  a  part  284  blanket 
certificate  which  would  allow  Nora  to 
engage  in  the  sale,  transportation,  and 
assignment  of  natural  gas  as  permitted 
for  intrastate  pripelines  under  subparts 
C,  D,  and  E  of  p«rt  284  of  the 
Regulations.  Nora  states  that  its  filing 
includes  transportation  rates  for  firm 
service  under  Rate  Schedule  FTS  and 
intemiptible  service  tmder  Rate 
Schedule  ITS,  and  General  terms  and 
Conditions  governing  open  access 
transportation.  No  new  facilities  are 
proposed  herein. 

Nora  states  that  it  intends  shortly  to 
file  its  Oder  No.  636  compliance  filing. 
Nora,  however,  requests  that  the 
Commission  approve  its  request  for  a 
blanket  certificate  without  delay. 

Comment  date:  August  17, 1993,  in 
acoordanoe  with  standard  Paragraph  P 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP93-57(MXm| 
July  26, 1993. 

Take  notice  that  <m  July  19, 1993. 
United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP93- 
570-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install 
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measurement  fodlities  for  the 
transpmtation  of  natural  gas  for  Allied 
Resources  USA,  Inc.  (Allied),  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP82-43(M)00  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fiilly  set  forth  in  the  request  that 
is  on  file  Mfith  the  Commission  and  open 
to  public  inspection.  * 

United  proposes  to  install  the 
facilities  at  an  existing  meter  station  to 
mable  United  to  transport 
approximately  262  MMBtu  per  day  of 
gas  for  Trade  and  Development 
Corporation  (Trade)  to  serve  Allied. 

United  also  states  that  upon  execution 
of  an  open-access  transportation 
agreement,  it  would  be  able  to  provide 
transportation  service  to  Trade  without 
any  impact  on  United's  curtailment  plan 
and  without  any  adverse  impact  on 
United's  ability  to  serve  its  other 
existing  customers. 

Comment  date:  September  9. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP93-573-000] 
July  27, 1993.  | 

Take  notice  that  on  July  21. 1993,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP93- 
573-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  construct  and 
operate  a  delivery  tap  to  Virginia  Gas 
Company  (Virginia  Gas)  under  East 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-412-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  | 

Specifically,  East  Tennessee  proposes 
to  construct  and  operate  a  new  delivery 
tap  to  Virginia  Gas  in  Russell  County, 
Virginia,  to  deliver  gas  transported  by 
East  Tennessee,  to  Virginia  Gas.  East 
Tennessee  states  that  the  new  delivery 
point  is  required  to  enable  Virginia  Gas 
to  provide  natural  gas  service  to 
additional  customers  in  the  area  of 
Russell  County,  Virginia. 

East  Tennessee  asserts  that  the 
establishment  of  the  proposed  new 
delivery  point  is  not  prohibited  by  East 
Tennessee's  cxirrently  effective  tariff  and 
that  the  new  delivery  point  will  have  no 
impact  on  East  Tennessee's  peak  day 
and  annual  deliveries. 

Comment  date:  September  10, 1993, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 


8.  Southern  Natural  Gas  Company 

[Dockat  No.  CP93-58O-000] 
July  27, 1993. 

"Take  notice  that  on  July  26, 1993. 
Southern  Natiu^l  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP93-580-000  a  request  pursuant  to 
§  §  157.205  and  157.216  of  the 
Commission's  Regulations  xmder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212, 157.216)  for  authorization  to 
abandon  in  part  and  rebuild  two 
existing  meter  stations  and  to  construct 
and  operate  an  additional  meter  imder 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  abandon  in  part 
and  rebuild  the  Rome  No.  2  and 
Carrollton  Meter  Stations  serving 
Atlanta  Gas  Light  Company  because 
they  are  obsolete.  Southern  States  that  it 
will  abandon  and  replace  its  two  6-inch 
orifice  meter  runs  with  three  6-inch 
orifice  meter  runs  at  the  Rome  No.  2 
Meter  Station  and  its  three  4-inch  orifice 
meter  runs  with  dual  6-inch  meter  runs 
at  Carrollton. 

Southern  also  proposes  to  construct, 
install  and  operate  an  additional  meter 
run  of  Southern's  Ensley  Meter  Station 
which  serves  Alabama  Gas  Corporation 
to  more  accurately  measure  the  volumes 
of  gas  currently  being  delivered  at  this 
location. 

Comment  date:  September  10, 1993, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

9.  Southern  Natural  Gas  Company 

[Docket  No.  CP93-578~000] 
July  27, 1993. 

Take  notice  that  on  July  23. 1993, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP93-578-O00  a 
request  for  authorization  pursuant  to 
S  §  157.205,  157.208  and  157.212  of  the 
Commission's  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208  and  157.212).  Herein  Southern 
proposes  to  modify  certain 
measivement  facilities  and  change  the 
operation  of  an  existing  delivery  point 
by  altering  the  contract  delivery 
pressxire  pursuant  to  Southern's  blanket 
certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CP82- 
406-000.  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  states  that  it  is  currently 
authorized  to  sell  and  deliver  natural 


gas  to  the  Gty  of  Summerville,  the 
Town  of  Trion  and  the  Qty  of  Lafayette, 
Georgia  (Summerville-Trion-Lafayette) 
at  the  Summerville-Trion-Lafayette 
point  of  delivery  (meter  station)  under 
the  Exhibit  A's  to  the  service  agreements 
between  Southern  and  Summerville- 
Trion-Lafayette  dated  September  17, 
1991. 

The  Municipal  Gas  Authority  of 
Georgia  (MGAG)  has  requested 
additional  firm  transportation  service 
from  Southern  on  behalf  of  Trion  under 
Southern's  part  284  blanket  certificate. 
Further  it  is  stated  that  MGAG  has 
requested  the  Southern  deliver  gas  to 
Summerville-Trion-Lafayette  at  the 
meter  station  at  a  contract  delivery 
pressure  of  299  psig.  Southern  states 
that  it  currently  delivers  gas  supplies  to 
Summerville-Trion-Lafayette  at  the 
meter  station  at  a  contract  delivery 
pressure  of  200  psig.  Southern  has 
stated  that  in  order  to  provide  the 
additional  firm  transportation  and  the  * 
increased  delivery  pressure,  Southern 
requests  authorization  to  add  one  4-inch 
meter  tube  and  auxiliary  facilities  at  the 
meter  station.  The  cost  of  said 
modifications  at  the  meter  station  are 
estimated  to  be  $45,582. 

Southern  states  that  the  modification 
and  increase  in  delivery  pressure 
proposed  in  the  application  (1)  will 
detriment  disadvantage  its  other 
customers;  (2),will  have  no  significant 
impact  on  Southern's  peak  day  and 
annual  deliveries;  and  (3)  are  not 
prohibited  by  any  existing  tariff  of 
Southern. 

Comment  date:  September  10, 1993, 
in  accordance  with  the  first 
subparagraph  of  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP93-303-001] 
July  26, 1993. 

Take  notice  that  on  July  23, 1993. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP93-303-001  an  amendment  to  its 
pending  application  filed  in  Docket  No. 
CP93-303-000  requesting  authorization 
to  move  a  1,000  horsepower  compressor 
imit  from  one  offshore  platform  owned 
by  Arco  Oil  and  Gas  Company  (Arco)  to 
a  nearby  platform,  all  as  more  set  forth 
in  the  amendment  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transco  stated  in  its  original 
application  that  due  to  declining  gas 

{iroduction  in  the  area,  there  are  no 
onger  sufficient  natural  gas  reserves 
from  the  High  Island  Block  A— 466  and 
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A-467  fieids  to  operate  oomprassora  on 
platforms  in  each  block.  Transco,  in  its 
original  application,  requested 
authorization  to  abandon  by  removal  a 
3,500  horsepower  compressor  firoiB  a 
production  platform  located  in  High 
Island  Area  Block  A-467  and  then  move 
a  1,000  horsepower  compressor  from  the 
production  platfoim  located  in  High 
Island  Blodc  A-468  to  the  production 
platform  in  Block  A-467.  Truisco 
advised  that  it  planned  to  move  the 
smaller  compressor  from  one  platform 
to  another  under  §  157.208  of  the 
Commission's  Regulations  as  a 
miscellaneous  rearrangement.  Transco 
states  that  it  has  been  advised  that  the 
movement  of  the  1.000  horsepower  unit 
from  one  compressor  to  another  cannot 
be  implemented  as  a  miscellaneous 
rearrangement  and  that  Transco  must 
receive  specific  authorization  under 
section  7  of  the  Natural  Gas  Act  to  move 
the  unit.  Transco  now  is  filing  for  that 
specific  authority. 

Comment  date:  August  16. 1993.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  Ail 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing  ^ 
therein  must  file  a  motion  to  intCTvene 
in  accordance  ««rith  the  Commissim's 
Rules. 

Take  furthw  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  coniiarred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 


if  the  Commission  on  its  o«rn  motion 
believes  that  a  iDrmal  beaiiiig  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  h«<ein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commissian's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  $  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  demned  to 
be  iHithorized  effective  the  day  aitw  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaAril. 
Secretary. 

(PR  Doc.  93-1S401  Filed  8-2-93;  8:45  amf 
BILUNe  COM  SHT-M-M 

[Docket  No.  JD93-1345fiT  CoiorMio-60] 

Department  of  the  Interior;  NGPA 
Notice  of  Determination  by 
Jurltdlctional  Agency  Designating 
Tight  Formation 

July  28, 1993. 

Take  notice  that  on  July  26. 1993.  the 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
$  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the 
Pictured  Qifis  Formation  in  the  Ignado 
Blanco  Pictured  ClifEs  Field  within  the 
Southern  Ute  Indian  Reservation  in  La 
Plata  County,  Colorado,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Act  of  1978  (NGPA). 
The  recommended  area  encompasses 
approximately  1,280  acres  and  consists 
of  Sections  1  and  2,  Township  32  North. 
Range  9  West,  La  Plata  County, 
Colorado. 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Pictured  Cliffs 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  apphcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 


CFR  275.206,  at  the  Federal  Eamfj 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LokD.CadMU, 
Secretary. 

[PR  Doc.  93-18409  Piled  8-2-93;  8:45  am) 
■UMo  COM  snr-ai-ii 


[DoriwtNo.EW93  464  000) 

Northeast  Utmtles  Service  Co.;  Notioe 
of  Filing 

July  28, 1993. 

Take  notice  that  on  July  2. 1903, 
Northeast  Utilities  Service  Company 
(Northeast)  tendered  for  filing,  on  briialf 
of  The  Connecticut  Light  and  Po«ver 
Company  (CL&P)  and  Western 
Massachusetts  Electric  Company 
(WMECO),  borderline  sales  tariffs  and 
associated  service  agreements. 
According  to  Northeast,  these  tarifb 
govern  sales  by  and  between  CLAP  and 
WMECO  and  their  neighboring  utility, 
Massachusetts  Electric  Company,  for 
resale  to  individual  customers. 
Northeast  requests  that  the  tariffs  and 
agreements  he  made  effective  in 
accordance  with  their  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  acondance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  6, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwxjme  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CmImU, 
Secretary. 

[PR  Doc.  93-18398  Piled  8-2-93;  8:45  am| 
aaxMO  oooc  tnr-ti-M 
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(DeGM  No.  CP03-SM-OOOI 

ANR  PIpeiineCo.;  AppUcetlon  for  a 
Pfeeidential  Pemlt  for  the 
Conelruetiofi,  Operation,  Maintenance, 
and  Connection  at  the  United  Statea/ 
Canada  international  Boundary,  of 
FacNHlea  for  the  Tranapoftatlon  of 
Natural  Qaa 

July  28, 1993. 

Take  notice  that  on  July  19, 1993, 
ANR  Pipeline  Company  ("ANR"  or 
"Applicant").  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed,  in 
Docket  No.  CP93-566-000.  aofi 
application  pursuant  to  section  3  of  the 
Natural  Gas  Act  ("NGA").  $§  153.1  and 
153.10  through  153.12  of  the 
Conunission's  Regulations,  and 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038  and 
Secretary  of  Energy  Delegation  Order 
No.  0204-112.  In  that  application,  ANR 
requested  an  order  authorizing  the 
siting,  construction,  operation  and 
maintenance  of  pipeline  facilities  at  the 
United  States-Canada  International 
Boundary  proximate  to  St.  Clair, 
Michigan,  all  as  more  fully  set  forth  in 
the  applications  which  is  on  Rle  with 
the  Commission  and  open  for  public 
inspection. 

ANR  proposes  here  to  site,  construct, 
operate,  maintain,  and  connect  pipeline 
facilities  at  the  International  Boundary 
between  the  United  States  and  Canada. 
ANR  states  that  these  facilities  will  be 
on  the  United  States  side  of  the 
International  Boundary  and  that  its 
proposal  is  part  of  an  international 
project  between  ANR  and  InterCoastal 
Pipe  Line  Inc.  ("ICP"),  a  Canadian 
corporation.  At  the  border,  ANR's 
facilities  will  interconnect  with  ICP's 
new  one  hundred  and  fifty-five  mile 
natural  gas  transmission  system  in 
Canada. 

ANR  states  that  it  will  construct 
approximately  twelve  miles  of  new  24- 
inch  O.D.  pipeline,  commencing  at  a 
proposed  point  of  interconnection  with 
the  northern  end  of  an  existing  7,8  mile 
pipeline  ("Muttonville  Lateral")  owned 
and  operated  by  ANR  in  St.  Clair 
County,  Michigan.  The  proposed 
pipeline  ("ANR  Link")  would  traverse 
in  an  easterly  direction  and  terminate  at 
a  point  on  the  International  Boimdary 
proximate  to  St.  Clair,  Michigan,  on  the 
St.  Clair  River.  In  addition,  a  tap 
assembly  will  be  provided  on  the  ANR 
Link  to  ncilitate  a  proposed 
interconnection  to  the  fedlities  of 
Michigan  Consolidated  Gas  Company 
("MichCon")  proximate  to  MichCon's 
Columbus  Storage  Field.  At  the  border. 
ANR's  proposed  tadlities  will  connect 
to  ICP's  new  natural  gas  transmission 


system.  ANR  states  that  the  ICP  system 
will  consist  of  an  existing  one  hundred 
and  thirty  mile  oil  pipeline,  which  will 
be  converted  to  natural  gas  service,  and 
the  construction  of  approximately  25- 
miles  of  new  pipeline.  ANR  described 
the  cost  and  financing  of  the  "ANR 
Unk"  in  Docket  No.  CP93-564-O00. 
ANR  states  it  will  finance  the  project 
vrith  internally  generated  funds.  ANR 
estimates  that  the  cost  of  the  proposal 
will  be  $15  million.  ANR  states  that  the 
revenues  Erom  services  performed  for 
Consumers  Gas  will  exceed  the  costs 
associated  with  the  proposed  facilities 
over  the  next  ten  years. 

ANR  states  that  firm  transportation 
service  across  the  ANR  Link  will 
initially  consist  of  natural  gas  purchased 
and  shipped  by  The  Consumers'  Gas 
Company  Ltd.  ("Consumers  Gas").  ANR 
understands  that  the  natural  gas  to  be 
transported  for  Consumers  Gas  will  first 
be  transported  through  ANR's  mainline 
facilities  from  the  Gulf  Coast  and 
Anadarko  production  basins  to 
Michigan  for  delivery  into  the  pipeline 
facilities  of  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("GLGT")  or  MichCon.  GLGT  and/or 
MichCon  will  redeliver  the  natural  gas 
to  the  ANR  Link  at  the  interconnections 
proposed  in  the  application.  ANR  states 
that  the  gas  will  then  be  transported 
through  the  ANR  Link  to  ICP.  ICP  will 
then  transport  the  gas  for  ultimate 
redelivery  to  Consumers  Gas  at  points 
near  Samia  or  Toronto.  Ontario. 

In  addition.  ANR  states  that  the 
proposed  facilities  will  be  made 
available  to  any  other  shipper  that  has 
executed  a  transportation  service 
agreement  with  ANR  and  made 
intermediate  transportation 
arrangements,  as  required.  ANR  also 
submits  that  the  shippers  who  execute 
transportation  service  agreements  with 
ANR  will  be  required  to  obtain  the 
necessary  export  authorization  from  the 
U.S.  Department  of  Energy  ("DOE") 
prior  to  the  commencement  of  service. 

ANR  proposes  to  charge  rates  under 
its  part  284  Tariff  provisions  for  firm 
and  intemiptible  service  to  all  shippers. 
Transportation  services  will  be  provided 
pursuant  to  ANR's  blanket 
transportation  certificate  authority  up  to 
the  design  capacity  of  the  new  facilities. 

Concurrent  with  this  application. 
ANR  has  filed  an  application  under 
section  7(c)  of  the  NGA  to  construct, 
own  and  operate  the  ANR  Link.  ANR 
states  that  Consumers  Gas  is 
contemporaneously  applying  for 
authority  from  DOE  to  export  on  the 
proposed  facilities  and  that  ICP  has  filed 
with  Canada's  National  Energy  Board 
for  authority  to  operate  the  new  one 


hundred  and  fifty-five  mile  transmission 
system. 

Applicant  has  requested  expedited 
approval  of  its  applications  and  the 
related  application  filed  by  Consumers 
Gas  such  that  all  related  facilities  and 
services  may  be  in  place  in  time  for 
service  to  commence  on  ANR's 
proposed  facilities  no  later  than 
November  1. 1994.  ANR  has  requested 
that  a  preliminary  determination, 
approving  all  aspects  of  these 
applications  be  issued  by  November  1. 
1993.  with  a  final  determination  and  all 
appropriate  certificate  authorizations  to 
follow  no  later  than  April  1. 1994. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  August 
18. 1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385,211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in,  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for  unless  otherwise  advised,  it  will  be 
mmecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Loia  D.  Caahell. 
Secntaiy. 

(FR  Doc  93-18402  Filed  8-2-93;  8:45  ami 
MJJNO  COOK  anr-M-M 
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[Oeelwl  No.  CP9»-6M-00(q 
ANR  Pipeline  Ca;  Application 

July  28, 1993. 

Take  notice  that  on  July  19, 1993, 
ANR  Pipeline  Company  ("ANR"  or 
"Applicant"),  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed,  in 
Docket  No.  CP93-564-000,  an 
application  pursuant  to  section  7(c)  the 
Natural  Gas  Act  ("NGA")  for  a 
certificate  of  public  convenience  and 
necessity  requesting  authorization  to 
construct,  own,  and  operate  certain 
pipeline  and  related  facilities  at  the 
United  States-Canada  International 
Boundary  proximate  to  St.  Clair, 
Michigan,  all  as  more  fully  set  forth  in 
the  applications  which  are  on  file  with 
the  Commission  and  open  for  public 
inspection. 

ANR  proposes  here  to  site,  construct, 
operate,  maintain,  and  connect  pipeline 
facilities  at  the  International  Boundary 
between  the  United  States  and  Canada. 
ANR  states  that  these  facilities  will  be 
on  the  United  States  side  of  the 
International  Boundary  and  that  its 
proposal  is  part  of  an  international 
project  between  ANR  and  InteiCoastal 
Pipe  Line  Inc.  ("ICP").  a  Canadian 
corporation.  At  the  border,  ANR's 
facilities  will  interconnect  with  ICP's 
new  one  hundred  and  fifty-five  mile 
natural  gas  transmission  system  in 
Canada. 

ANR  states  that  it  will  construct 
approximately  twelve  miles  of  new  24- 
inch  O.D.  pipeline,  commencing  at  a 
proposed  point  of  interconnection  with 
the  northern  end  of  an  existing  7.8  mile 
pipeline  ("Muttonville  Lateral")  owned 
and  operated  by  ANR  in  St.  Clair 
County,  Michigan.  The  proposed 
pipeline  ("ANR  Link")  would  traverse 
in  an  easterly  direction  and  terminate  at 
a  point  on  the  International  Boundary 
proximate  to  St.  Clair,  Michigan,  on  the 
St.  Clair  River.  In  addition,  a  tap 
assembly  will  be  provided  on  the  ANR 
Link  to  facilitate  a  proposed 
interconnection  to  the  facilities  of 
Michigan  Consolidated  Gas  Company 
("MichCon")  proximate  to  MichCon's 
Columbus  Storage  Field.  At  the  border, 
ANR's  proposed  facilities  will  connect 
to  ICP's  new  natiual  gas  transmission 
system.  ANR  states  that  the  ICP  system 
will  consist  of  an  existing  one  hundred 
and  thirty  mile  oil  pipeline,  which  will 
be  approximately  25  miles  of  new 
pipeline. 

ANR  states  that  firm  transportation 
service  across  the  ANR  Link  will 
initially  consist  of  natural  gas  purchased 
and  shipped  by  The  Consumers'  Gas 
Company  Ltd.  ("Consumers  Gas").  ANR 
imderstands  that  the  natural  gas  to  be 


transported  for  ConsimiOTS  Gas  will  first 
be  transported  through  ANR's  mainline 
facilities  from  the  Gulf  Coast  and 
Anadarko  production  basins  to 
Michigan  for  delivery  into  the  pipeline 
facilities  of  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("GLGT")  or  MichCon.  GLGT  and/or 
MichCon  will  redeliver  the  natural  gas 
to  ANR  at  the  interconnections 
proposed  in  the  application.  ANR  states 
that  the  gas  will  then  be  transported 
through  the  ANR  Link  to  ICP.  ICP  will 
then  transport  the  gas  for  ultimate 
redelivery  to  Consumers  Gas  at  points 
near  Samia  or  Toronto,  Ontario. 

In  addition,  ANR  states  that  the 
proposed  facilities  will  be  made 
available  to  any  other  shipper  that  has 
executed  a  transportation  service 
agreement  with  ANR  and  made 
intermediate  transportation 
arrangements,  as  required.  ANR  also 
submits  that  the  shippers  who  execute 
transportation  service  agreements  with 
ANR  will  be  required  to  obtain  the 
necessary  export  authorization  from  the 
U.S.  Department  of  Energy  ("DOE") 
prior  to  the  commencement  of  service. 

ANR  proposes  to  charge  rates  under 
its  part  284  Tariff  provisions  for  firm 
and  interruptible  service  to  all  shippers. 
Transportation  services  will  be  provided 
pursuant  to  ANR's  blanket 
transportation  certificate  authority  up  to 
the  design  capacity  of  the  new  facilities. 

ANR  will  finance  the  project  with 
internally  generated  funds.  ANR 
estimates  that  the  cost  of  the  proposal 
%vill  be  $15  million.  ANR  states  that  the 
revenues  from  services  jwrformed  for 
Consumers  Gas  will  exceed  the  costs 
associated  with  the  proposed  facilities 
over  the  next  ten  years. 

Concurrent  with  this  application, 
ANR  has  filed  applications  under 
Section  3  of  the  NGA  and  for  a 
Presidential  Permit  to  site,  construct, 
own  and  operate  ANR  Link.  ANR  states 
that  Consumers  Gas  is 
contemporaneously  applying  for 
authority  from  DOE  to  export  on  the 
proposed  facilities  and  that  ICP  has  filed 
with  Canada's  National  Energy  Board 
for  authority  to  operate  the  new  one 
hvmdred  and  fifty-five  mile  transmission 
system. 

Applicant  has  requested  expedited 
approval  of  its  applications  and  the 
related  application  filed  by  Consumers 
Gas  that  all  related  facilities  and 
services  may  be  in  place  in  time  for 
service  to  commence  on  ANR's 
proposed  facilities  no  later  than 
November  1, 1994.  ANR  has  requested 
that  a  preliminary  determination, 
approving  all  aspects  of  these 
applications  be  issued  by  November  1, 
1993,  with  a  final  determination  and  all 


appropriate  certificate  authorixations  to 
follow  no  later  than  May  1, 1904. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  August 
18. 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  \mder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in,  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
10  be  represented  at  the  hearing. 
LokD.CaiheU. 
Secretary. 

(FR  Doc.  93-18405  Filed  8-2-93;  8:45  am) 
BMJJNG  CODE  <ri7-0t-« 


[Docket  No.  RP93-127-^1] 

Columbia  Gaa  Tranamisslon  Corp.; 
Compliance  Filing 

July  28. 1993. 

Take  notice  that  on  July  15, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  a  response  to  The 
Columbia  Gas  Distribution  Companies' 
(Columbia  Distribution)  and 
Washington  Gas  Light  Company's 
(Washington  Gas)  protests  as  directed  by 
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ths  Coamiarian  In  ardar  ImumI  Junm  30. 
1993.  Dockat  Na  RP93-127-00ai 

By  ardor  israad  ^nw  30, 1993.  tha 
Commission  approrad  a  tariff  Sling  by 
whldi  Cohmdiia  aou^t  to  flow  through 
to  its  customers  cartain  amounts  paid  to 
Panhandla  Eastam  Pipalina  Company 
(Panhandla)  relating  to  Ordar  Nos.  94 
and  473  costs,  and  tariff  language  to 
recover  Order  No.  94  costs  from  other 
upstream  pipeline  supplies.  Columbia 
aUocatad  coats  based  on  the  percent  of 
eadi  customer's  firm  sales  entitlements 
under  Rata  Schedules  Cmtract  Demand 
Service  (CDS).  Winter  Service  CWS).  and 
Small  General  Service  (SGS),  and  firm 
transportation  entitlements  under  Rates 
SdieduleFTS. 

Washington  Gas  and  Columbia 
Distribution  argued  WS  entitlements 
should  not  be  included  in  the 
calculation  of  the  allocation  factors. 
They  stated  inclusion  resulted  in 
do(»la,  lacovery  of  coats,  and 
utilixation  of  WS  did  not  appropriately 
track  tha  methodology  Iqr  which 
Panhandle  allocalsd  ita  Ordw  No.  94 
coats,  among  othw  things. 

The  Commission  directed  Columbia 
to  file  additional  infacmatian  nd,  if 
aaoeaaary,  raviaed  lataa  to  respond  to 
the  Rate  Schedule  WS  customers' 
cooceras  regarding  allocation  of  costs. 
Columbia  avers  inclusion  of  WS 
entitlements  does  not  result  in  double 
counting  of  coats,  because  WS 
aititl«neots  are  in  addition  to,  and  not 
part  of.  CDS  entitlements.  Columbia 
assarts  the  use  of  Total  Daily 
&ititlameats  md  converted 
transportatiim  demand  to  arrive  at  its 
allocation  fsctors  represents  more 
precisely  the  daily  entitlement 
Panhandle  used  to  estaUirii  Columbia's 
Uability. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 

%vith  Rule  211  of  the  Commission's 

Rules  of  Practice  ukI  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  4. 1993. 
Protests  will  be  oonakiared  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LeliD.Cadiell. 

Secretary.  \ 

|FR  Doc  9^-18407  FUad  S-2-93: 8:45  am] 
Buan  COOK  snr-sMi 


UMI 


laaPiXCieijsx. 


[DeelMl  Ne.  CP«»-S7S-OO0I 

Florida  Qm  TrwwafOsslon  Ca; 
RaquttUwdf  BliMwtAuthoriMtfon 

July  28. 1993. 

Take  notice  ^t  on  ^lly  21. 1993. 
Florida  Gaa  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP93-  . 
575-000  a  request  pursuant  to  §  157.205 
of  157.205)  tot  authorization  to 
construct  and  operate  a  small  volume 
metering  fedlity  for  Florida  Power  and 
Light  Company  (FPL)  and  to  upgrade 
the  existing  regulators  to  accommodate 
the  propoaed  metering  facility  under 
FGTs  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  iMt>poses  to  construct  a  small 
volume  metering  fedlity  in  Putnam 
County,  Florida:  consisting  of  one 
meter,  two  valves,  electronic  flow 
equipment,  approximately  80  feet  of 
connecting  pipe,  minor  bypass  piping 
and  appurtenant  facilities.  The 
proposed  metering  facility,  it  is  said, 
would  be  connected  to  the  dty  of 
Crescent  Qty  meter  station  and  would 
require  the  upgrading  of  the  existing 
regulators.  It  is  fnither  said  that  there 
would  be  no  impact  on  FGTt  capacity 
to  serve  tha  dty  of  Crascent  Qty. 

FGT  states  that  FPL  would  reimburse 
FGT  for  all  construction  costs  which  are 
estimated  to  be  $60,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.205)  a 
protest  to  the  reqxiest.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effedive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  sedion  7  of 
the  Natural  Gas  Ad. 
LefaPiriifcill. 
Secretary. 

IFR  Doc  93-18403  Filed  8-2-93;  8:45  am) 
I  cooc  mr-ai-M 


(Docket  No.  CP03-S79-OOO} 

National  RnI  Gm  Supply  Corp.; 
RaquMt  Undor  Blanka«  Authorization 

)uly  18. 1093. 

Take  notice  that  on  July  26, 1993. 
National  Fuel  Gas  Supply  Corporation 
(National).  10  Lafayette  Square.  Buffalo. 
New  York  14203.  filed  in  Docket  Na 
CP93-579-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.205. 
157.211)  for  authwization  to  construd 
and  operate  5  salea  tape  for  service  to 
National  Fuel  Distribution  Corporation 
(Distribution),  an  existing  wholesale 
customer,  under  Nadonal's  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  sedion  7  of  the  Natural 
Gas  Ad.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construd  and 
operate  fadlities  for  the  taps  for  5 
residential  ciistomers  of  Distribution 
located  in  Jefferson,  Mercer  and  Clarion 
Counties,  Pennsylvania,  h  is  stated  that 
National  would  deliver  a  total  of  750 
Mcf  of  gas  on  an  annual  basis,  with  each 
customer  receiving  150  Mcf  per  year. 
National  states  that  it  was  authorized  to 
serve  Distribution  by  Commission 
authorization  in  Docket  No.  CP73-294. 
It  is  asserted  that  National  would  make 
sales  under  its  Rate  Schedule  RQ,  or, 
following  National's  restruduring 
proposed  in  Docket  No.  RS92-21-O00, 
under  Rate  Sdiedule  EFT. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  adivity  shall  be  deemed  to 
be  authorized  effedive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Loii  D.  Cuheil. 
Secretary. 
(PR  Doc  93-18404  Piled  8-2-K):  8:45  am] 
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[Dectot  No.  ER93-803-4X)0] 

North  Atlantic  Energy  Corp.;  Filing 

July  27. 1993. 

Take  notice  that  on  July  19, 1993, 
North  Atlantic  Energy  Corporation 
(North  Atlantic)  tendered  for  filing  a 
unit  contract  between  North  Atlantic 
and  Public  Service  Company  of  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion 
to  intervene  or  pretest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in.spection. 
Lois  D.  Cashetl, 
Secretary. 
IFR  Doc.  93-18399  Filod  8-2-93;  8:45  ami 

BtLUNO  COOC  «717-01-ll 


[Docket  No.  EF9»-301 1-000] 

United  States  Dspartment  of  Energy — 
Southeastern  Power  Administration 
(Georgla-AlatMma-South  Carolina 
System  of  Projecta;  Filing 

July  28, 1993. 

Take  notice  that  on  July  23, 1993,  the 
Acting  As.sistant  Secretary  of  Energy  for 
Efficiency  and  Renewable  Energy 
(Acting  Assistant  Secretary)  tendered  for 
filing  on  behalf  of  the  Southeastern 
Power  Administration  a  request  for  final 
approval  of  rates  for  power  from  the 
Georgia-Alabama-South  Carolina 
System  of  Projects  for  the  period 
October  1, 1993  through  September  30. 
1998.  The  Acting  Assistant  Secretary 
stated  that  he  had  previously  approved 
the  rates  on  an  interim  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  CuheU. 

Secretary. 

(PR  Doc.  93-18406  Filed  8-2-93;  8:45  am] 

BNXMC  COOC  t717-ei-M 

[Docket  No.  TM93-18-2»-000I 

Tranacontlrtantai  Gaa  Pip*  Una  Corp. 
Proposed  Changes  In  FERC  Gas  Tariff 

July  28. 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  July  22, 1993  certain 
revised  tariff  sheets  to  Third  Revised 
Volume  No.  1  to  its  FERC  Gas  Tariff 
included  in  Appendix  A  attached  to  the 
filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  (1)  transportation  services 
purchased  from  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) 
under  its  Rate  Schedule  X-42  the  costs 
of  whicii  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  LSS,  (2)  transportation 
services  purchased  from  National  Fuel 
under  its  Rate  Schedule  X-54  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  TGPL's  Rate 
Schedule  SS-2,  (3)  storage  services 
purchased  from  Penn-York  Energy 
Corporation  (Penn  York)  under  its  Rate 
Schedule  SS-1  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedules 
LSS  and  SS-2,  (4)  storage  services 
purchased  from  CNG  Transmission 
Corporation  (CNG)  under  its  Rate 
Schedule  GSS  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
LSS  and  (5)  tran.sportation  services 
purchased  from  National  Fuel  under  its 
Rate  Schedule  X-58  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Niagara  Import 
Point  Project — System  Expansion 
(NIPPs-SE).  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL's 
Rate  Schedule  LSS,  Section  4  of  TGPL's 
Rate  Schedule  SS-2  and  Section  8.0l(i) 
of  TGPL's  NIPPs-SE  Rate  Schedules  X- 
314.X-315,andX-317. 

Included  in  Appendices  B  through  D 
attached  to  the  filing  are  the 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  LSS.  SS-2  and  NIPPs-SE  rates. 


Also  included  therein  for  filing  ara 
revised  tariff  sheets  which  incorporate 
the  Rate  Schedule  LSS  and  SS-2  rate 
changes  proposed  therein  into 
subsequent  intervening  rate  filings 
which  have  been  accepted  or  ara 
currently  pending  Commission 
acceptance  on  the  effective  dates 
reflected  thereon. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  SS- 
2  and  ND'Ps-SE  customers,  interested 
state  commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  4, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cuhell, 
Secretary. 

IFR  Doc.  93-18408  Filed  S-2-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-46S6-ei 

Workshop  Report  on  Developmental 
Neurotoxic  EffecU  Associated  With 
Exposure  to  PCBs 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled 
"Workshop  Report  on  Developmental 
Neurotoxic  Effects  Associated  With 
Exposure  to  PCBs"  (EPA/6 30/R-92/ 
004).  This  report  compiles  discussions 
and  presentations  from  a  1992 
workshop  sponsored  by  EPA's  Risk 
Assessment  Forum. 
ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268.  Tel:  (513) 
569-7562.  Please  provide  your  name 
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and  maUiagiddwsi.and  request  the 
docuiiMiit  by  the  title  and  EPA  ■umber 
rEPAy630/R-92/004). 

The  summary  report  will  aboW 
available  for  public  mspectioa  at  tlie 
ORD  Pubbc  iBfoimetion  Shelf.  EPA 
Headquarters  Ufarary.  Wailenide  Mall. 
401  M  Street.  SW..  Waihiagton.  DC 
20460.  between  the  houra  of  9  a-m.  and 
4  p.m..  Monday  through  Friday,  except 
for  federal  holidays. 
FOR  RNHMBI  MRMMATIOH  COMTACT: 
Clara  Sdne,  U.S.  Envtrooraental 
'  Protection  Agency.  Risk  Assessment 
Forum  (RD-672),  401  M  Street.  SW.. 
Washington.  DC  20460.  Tel:  (202)  260- 
6743. 

surpiOMENiwir  mfommtion:  On 
Septnnber  14  and  15. 1992,  EPA's  Risk 
Assessmant  Forum  sponeoied  a 
workshop  to  explore  the  current  state  of 
the  science  on  neurotoxic  effscts 
associated  writh  prenatal  and  perinatal 
exposure  to  polydilorinated  biphenyls 
(PCBs)  (57  FR  39200;  28  August  1992) 
for  risk  assessment  purposes. 

This  report  coUecia  workshop  pap>ers 
and  discussion  on  prindpies  and 
methods  for  evaluating  PCB  data  from 
animal  and  human  studies.  The  report 
also  sununarizea  data  and  other 
information  discuaaed  at  the  workshop 
for  characterizing  risk  to  human 
development,  growth,  survival,  and 
function  following  exposure  to  PCBs 
prenatally  or  to  infants  and  children. 

DatBd:  )uly  22. 1993. 
Gary  I.  Foley.  ! 

Acting  Assistant  Administrator  for  Rattarch 
and  Envelopment. 

(FR  Doc  9>-1B466  Piled  ft-2-93: 8:45  am) 
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[EPA  53O-Z-93-007:  FRL-4.ie  88-51 

Guidanc*  to  Haardou*  Wsst* 
Ganerators  on  tha  Elements  of  a  Waste 
Minimization  Program  i 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

AC  HUM:  Interim  Final  Guidance; 
extension  of  comment  period. 

SUMMARV:  In  response  to  a  request  for  an 
extension  of  the  publir  comment  period 
for  the  IiUerim  Final  Guidance  to 
Hazardoue  Waste  Generators  on  the 
Elements  of  a  Waste  Minimizatioo 
Program,  the  Environmental  Protection 
Agency  (EPA)  is  granting  a  30-day 
extension  to  the  comment  period  for  the 
interim  final  guidance  that  was 
published  in  the  Federal  Register  on 
May  28. 1993  (58  FR  31114). 
DATES:  Comments  on  the  May  28. 1993 
interim  final  guidance  must  be 
submitted  on  or  before  August  26, 1993. 


Persons  who  wi^  to 
comment  on  the  May  28. 1993  notice 
must  provide  an  original  and  tvro  copies 
of  their  conunents,  include  the  docket 
number  (F-93-WMIF-FFFFF).  and  send 
them  to:  RCXA  InformatioD  Center  (OS- 
306).  U.&  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington, 
DC  20460. 

Commenters  who  wish  to  submit  any 
information  they  wish  to  claim  as 
Confidential  Business  biformation  must 
submit  an  original  and  two  copies, 
under  separate  cover,  to:  Docwnent 
Control  Officer  (OS-312).  Office  of  Solid 
Waste.  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW,  Washington. 
DC  20460. 

The  Public  dockrt  for  this  interim 
final  guidance  is  located  at  the  RCRA 
Information  Center,  room  M2616.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
Pubtic  comments  that  are  not 
ConHdential  Business  Information  are 
available  for  viewing  at  the  RCRA 
Information  Center,  which  is  open  from 
9  a.m.  to  4  p.m.  Monday  through  Friday, 
except  for  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  260- 
9327.  Copies  of  docket  materials  cost 
$0.15  per  page. 

FOR  FURTNER  MFORMATKM  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington.  DC 
metropolitan  area,  call  (703)  412-9810. 
For  information  regarding  specific 
aspects  of  this  notice,  contact  Becky 
Cuthbertson.  Office  of  Solid  Waste  (OS- 
320W).  U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460.  telephone  (703) 
308-8447. 

SUPPt.EMENTARY  INFORMATION:  The  Sierra 
Club  has  requested  an  extension  of  the 
60-day  public  comment  period  on  the 
interim  final  guidance  to  hazardous 
waste  generators  on  the  elements  of  a 
waste  minimization  program.  Since 
there  is  no  statutory,  legislative,  or 
court-ordered  deadline  for  finalizing  the 
May  28. 1993  interim  final  guidance, 
and  additional  time  could  allow  more 
parties  to  submit  comments,  EPA  is 
granting  the  request.  Thus,  the  coounent 
period  on  the  interim  final  guidance  is 
extended  for  30  days,  to  August  26. 
1993. 

Dated:  )uly  23, 1993. 
Waller  W.  Kovalick.  fr.. 
Acting  Assistant  Admimistiator. 
(FR  Doc  93-18469  Filed  8-2-93;  8:4S  ami 
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P^L-4686-3] 

South  Caroilrw:  Adaquaqr 
Datarmlnatlon  of  Stats/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  to  fully  approve  the 
adequacy  of  the  state  of  South  Carolina's 
Municipal  Solid  Waste  Permitting 
Program,  public  hearing,  and  public 
comment  period. 

SUMMARY:  Section  4005(r)(lKB)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  a.-nended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  mimicipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c){l)(C}  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  eerly  approvals 
have  an  important  benent.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owmer/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the  ' 
permit  status  of  any  fedlity,  the  federal 
landfill  criteria  will  apply  to  all 

!>ermitted  and  impermitted  MSWLF 
acilities. 

South  Carolina  has  applied  for  a 
determination  of  adequacy  under 
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section  4005  of  RCRA.  Rsgian  IV  of  EPA 
has  reviewed  South  Carolina's  MSWLF 
application  and  has  made  a  tentative 
detennination  that  South  Carolina's 
MSWLF  permit  program  meets  the 
requirements  for  full  program  approval 
and  ensiires  compliance  with  the 
revised  MSWLF  Criteria.  South 
Carolina's  application  for  program 
adequacy  detennination  is  available 
firom  EPA  Region  IV  and  the  State  for 
public  review  and  comment.  Although 
RCRA  does  not  require  EPA  to  hold  a 
public  hearing  on  a  detennination  to 
approve  any  State/Tribe's  MSWLF 
program,  the  Region  has  traitativety 
scheduled  a  public  hearing  an  this 
determlnetion.  If  a  sufficient  number  of 
people  express  interest  in  participating 
in  a  hearing  by  writing  the  Region  or 
calling  the  contact  given  below  within 
30  days  of  the  date  of  publication  of  this 
notice,  the  Regimi  will  hold  a  hearing 
on  the  date  given  below  in  the  "DATES" 
section.  The  Region  will  notify  all 
persons  who  submit  comments  on  this 
notice  if  it  is  determined  that  a  hearing 
is  necessary.  In  addition,  anyone  who 
wishes  to  learn  whether  the  bearing  will 
be  held  may  call  the  person  Usted  in  the 
"CONTACn"  section  below. 

DATES:  All  comments  on  South 
Carolina's  application  for  a 
determination  of  adequacy  and  requests 
for  a  public  hearing  must  be  received  by 
the  close  of  business  on  September  2, 
1993.  If  there  is  sufBdent  intwest.  a 
public  hearing  vrill  be  held  on 
September  20, 1993  at  7  p.m.,  at  the 
South  Carolina  Department  of  Health 
and  Environmental  Control,  2600  Bull 
Street.  Coliunbia,  South  Carolina,  in  the 
G.S.T.  Peeples  Auditorium  on  the  third 
floor  of  the  Sims  Building.  The  State 
will  participate  in  the  public  hearing 
held  by  the  EPA. 

ADDRESSES:  Q^pies  of  South  Carolina's 
application  for  adequacy  detennination 
are  available  during  the  hours  of  8  a.m. 
to  5  p.m.  at  the  following  addresses  for 
inspection  and  copying:  South  Carolina 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Stnel,  Columbia.  SC  29201.  Attn:  Mr. 
WiUiam  W.  Culler,  telephone  803-734- 
5200:  and  U.S.  EPA  Region  IV  Library, 
345  Courtland  Street,  NE..  Atlanta, 
Georgia,  3036S,  Attn:  Ms.  Priscilla 
Pride,  telephone  404-347-4216.  Written 
comments  should  be  submitted  to  Ms. 
Patricia  S.  Zweig,  mail  code  4WD- 
RCRA,  EPA  Region  IV.  Office  of  Solid 
Waste.  345  Courtland  Street,  NE.. 
Atlanta,  Georgia  30365. 

FOR  FURTHER  MFORMATION  OONTACT:  EPA 
Region  IV.  345  Courtland  St.  NE.. 
Atlanta.  Georgia  30365.  Attn:  Ms. 


Patricia  S.  Zvreig,  mail  code  4WD- 
RCRA.  telephone  404-347-2091. 

SUPPLEMENTARY  MFORMATION: 

A.  BackgFOOMl 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensiue  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensiire  that 
facilities  comply  writh  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  SllR.  EPA 
interprets  the  requirements  for  States  or 
Tribm  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

Region  IV  of  EPA  will  determine 
whether  a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
ror  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  fiill 
approval  to  a  MSWLF  program. 

B.  State  of  South  CaroliBa 

On  June  22. 1993.  the  EPA,  Region  IV 
received  South  Carolina's  final  MSWIi? 
permit  program  application  for 


adequacy  detennination.  Region  IV  has 
reviewed  South  Carolina's  application 
and  has  tentatively  determined  that  all 
portions  of  South  Carolina's  subtitle  D 
program  meet  the  reouirements 
necessary  to  qualify  for  full  prognm 
approval  and  ensures  compliance  writb 
the  revised  Federal  Critma. 

The  pubUc  may  submit  written 
comments  on  EPA's  tentative 
detennination  until  September  2. 1993. 
Copies  of  South  Carolina's  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice.  If  a 

Eublic  hearing  is  held,  commoits  may 
a  submitted  u  transcribed  bom  the 
discussion  of  the  hearing  or  in  Mrriting 
at  the  time  of  the  hearing. 

The  application  includes  new 
MSWLF  regulations  that  were  j 

developed  by  the  State  of  South 
Carolina  to  be  technically  comparable  to 
the  federal  criteria.  The  format  and 
portions  of  the  text  used  by  South 
Carolina  are  similar  to  that  used  in  the 
federal  regulations.  The  State's 
regulations  became  effactive  on  June  25, 
1993.  and  have  been  determined  to  be 
technically  comparable  to  the  federal 
criteria. 

EPA  will  consider  all  public 
comments  received  on  its  tentative 
determination  during  the  public 
comment  period  and  during  the  public 
hearing.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for  South 
Carolina's  program.  The  EPA  will  make 
a  final  decision  on  whether  or  not  to 
approve  South  Carolina's  program  by 
October  9, 1993,  and  will  give  notice  of 
it  in  the  Federal  Register.  The  notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Complieiioe  With  Executive  Orda- 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fitim  the 
requirements  of  Section  3  of  Executive 
Order  12291.  -'^ 
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CHtificatioa  Uadar  the  Rogulatorf 
FlaxibiUtjAct  | 

Pursuant  to  th«  provisions  of  5  U.S.C 
S  605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  Sinall 
mtities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

AnAmrtty.  This  notks  Is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6946. 

Dated:  )uly  23, 1993. 
Dauld  Ctdnyari.  ' 

Acting  Hegional  Admini$tiator. 
rPR  Doc  93-18249  Piled  8-2-93;  8:45  am) 


(Fm.-M867)  I 

A  Review  of  Ecological  /Uaetamem 
Caee  StucMee  From  «  Risk  Aesessment 
Perapedive 

AOENCV:  Environmental  Protection 
Agency.  ; 

ACnON:  Notice  of  availability] 


UMI 


f:  This  notice  announces  the 
availability  of  a  report  entitled  "A 
Review  of  Ecological  Assessment  Case 
Studies  from  a  Risk  Assessment 
Perspective"  (EPA/630/R-92/005), 
which  uses  case  studies  to  explore  the 
relationship  between  the  process  of 
ecological  risk  assessment  and  common 
approaches  used  by  EPA  (and  others)  to 
evaluate  ecological  change.  The  cases 
focus  on  risk  science  issues  only,  and  do 
not  represent  regulatory  decisions. 
ADOWmH;  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive.  Cincinnati.  OH  45268.  Tel:  (513) 
569-7562.  Please  provide  your  name 
and  mailing  addr^,  and  request  the 
document  by  the  title  and  EPA  number 
{EPAy630/R-92/005). 

The  case  studies  report  also  will  be 
available  for  public  inspection  at  the 
ORO  Publication  Shelf,  EPA 
Headquarters  Library,  Waterside  Mall, 
401  M  Street  SW.,  Washington,  DC 
20460,  between  the  hours  of  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
for  federal  holidays. 
FOR  RMTMER  WTOnHATICM  CONTACT: 
Clare  Stine,  U.S.  Environmental 
Protection  Agency,  Risk  Assessment 
Forum  (RD-672),  401  M  Street  SW.. 
Washington.  DC  20460.  Tel:  (202)  260- 
6743. 

SUrPt.U«ENTARY  MFORMATION:  To  gain 

insight  into  the  use  of  scientific 


information  for  ecological  risk 
assessment,  EPA  scientists  have 
analyzed  a  series  of  12  case  studies  that 
desoibe  a  variety  of  ecosystems, 
ecological  endpoints,  chemical  and 
nonchemical  stressors,  and 
programmatic  practices  within  the 

This  report  uses  case  studies  to 
explore  the  relationship  between  the 
process  of  ecological  risk  assessment 
and  common  approaches  used  by  EPA 
(and  others)  to  evaluate  adverse 
ecological  effects.  The  report  does  not 
addrMS  regulatory  decisions. 

Dated:  July  22, 1993. 
Gaiy  I.  Foley, 

Acting  Assistant  Administrator  for  Fesearch 
and  Development. 

[FR  Doc  93-18467  Filed  8-2-93;  8:45  am) 
■ajJNB  COOK 


[ECAO-flTP-0225;  FRL-4686-9] 

UrtMin  Soil  Lead  Abatatnent 
Demonatration  Pro|ect  Integrated 
Report 

AGENCY:  Enviromental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 


The  Environmental  Criteria 
and  Assessment  Office  (ECAO)  of  EPA's 
Office  of  Health  and  Environmental 
Assessment  will  convene  a  workshop  to 
review  a  draft  of  the  Urban  Soil  Lead 
Abatement  Demonstration  Project 
(USLADP)  Integrated  Report. 
DATES:  The  workshop  will  be  held  on 
August  25-27. 1993.  in  Arlington. 
Virginia,  at  the  Crystal  Gateway 
Marriott,  1700  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  telephone  703- 
920-3230,  FAX  703-979-6332.  The 
meeting  will  begin  at  approximately  9 
a.m.,  on  Wednesday,  August  25,  and 
will  recess  at  approximately  5  p.m.  On 
Thursday  and  Friday,  August  26-27,  the 
meeting  will  reconvene  at 
approximately  8:30  a.m.  and  adjourn  at 
approximately  5  p.m.  Members  of  the 
public  are  welcome  to  attend  as 
observera  and  will  be  given  an 
opportunity  to  make  brief  oral 
comments  at  the  end  of  each  day. 
Copies  of  the  integrated  report  will  be 
available  for  public  observera  at  the 
meeting  site  on  August  25, 1993.  Prior 
to  the  meeting,  interested  parties  may 
obtain  a  copy  of  the  four-volume  draft 
integrated  report  from  the  ORD 
Publications  Center,  CERI-FRN,  U.S. 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268.  telephone  513- 
569-7562,  FAX  513-569-7566.  Please 
provide  your  name,  mailing  address. 


document  title.  Urban  Soil  Lead 
Abatement  Demonstration  Project 
(USLADP)  Integrated  Report,  and  the 
EPA  docimient  niunber  EP A/600/ AP- 
93/OOla  to  d.  The  doctmient  will  be 
available  on  or  about  August  6, 1993. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Research  and  Evaluation  Associates,  100 
Europa  Drive,  Suite  590,  Chapel  Hill, 
NC  27514,  telephone  919-986-4961. 
Membere  of  the  public  wishing  to  attend 
this  meeting  as  observera  should  contact 
Research  and  Evaluation  Associates  in 
advance  of  the  meeting  to  register. 
Space  is  limited,  and  registrations  will 
be  taken  on  a  first-come,  firet-served 
basis.  Lodging  arrangements  should  be 
made  directly  with  the  hotel,  the  Crystal 
Gateway  Marriott,  at  the  address  given 
previously. 

SUPPLEMENTARY  INFORMATION:  This 

report  summarizes  the  results  of  EPA's 
analyses  of  data  provided  firom 
individual  research  teams  that 
conducted  urban  soil  lead  abatement 
demonstration  projects  in  each  of  three 
U.S.  cities:  Boston,  Baltimore,  and 
Cincinnati.  Previously,  the  individual 
reports  from  the  participating  cities 
were  reviewed  and  submitted  to  the 
Agency.  The  purpose  of  this  meeting  is 
to  seek  guidance  on  the  validity  and 
appropriateness  of  the  analyses 
performed  on  the  data  and  of  the 
conclusions  drawn  from  those  analyses. 
Comments  received  bom  the  reviewera 
will  be  taken  into  account  in  revising 
the  integrated  report  prior  to  final 
release. 

Dated:  July  27, 1993. 
Can  R.  Geibei , 

Acting  Assistant  Administrator  for  Research 
and  Development. 

|FR  Doc.  93-18464  Filed  8-2-93;  8:45  am) 


[FRL-4686-6] 

42  U.S.C.  Section  122(h);  Proposed 
Administrative  Agreement;  Scttmldt 
Hole  2.  Wisconsin 

AGENCY:  Environmental  Frotection 
Agency  (U.S.  EPA). 

ACTKM:  Proposed  settlemant. 

SUMMARY:  U.S.  EPA  is  prtposing  to 
settle  a  claim  tmder  section  107  of 
CERCLA  f(ir  response  costs  incurred 
during  removal  activities  at  Schmidt 
Hole  *2  in  Germantown,  Wisconsin. 
Respondent  has  agreed  to  reimburse 
U.S.  EPA  in  the  amotmt  of  $18,000.  U.S. 
EPA  today  is  proposing  to  approve  this 
settlement  offer  because  it  reimburses 
U.S.  EPA,  in  part,  for  costs  incurred 
during  U.S.  EPA's  removal  action. 


Vol  58.  Ma  147  /  Tuesday.  August  3.  1903  /  Notices 


41277 


DATES:  Ck)mment8  on  thia  propoaed 
settlement  must  be  received  on  or  before 
September  2. 1993. 
AOORESSCS:  Copies  of  the  proposed 
settlement  sre  available  at  the  following 
addresses  for  review:  (It  is 
recommended  that  you  telephone  Philip 
Schutte  at  (312)  3S3-«685  before 
visiting  the  Region  V  Office).  VS. 
Environmental  Protection  Agency. 
Region  V,  Office  of  SupOTfund, 
Remedial  and  Enfiorcement  Response 
Branch,  77  W.  )adcson  Blvd..  Chicago. 
Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  adoressed  to: 
(Please  submit  an  (wiginal  and  three 
copies,  if  possible)  Philip  Schutte. 
Community  Relations  Coordinator. 
Office  of  Public  AfEsirs,  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boulevard  (P- 
igj),  Chicago,  Illinois  60604.  (312)  353- 
8685 
FOR  niRTHER  MFORMATION  CONTACT: 

Philip  Schutte,  Office  of  Public  Affairs, 
at  (312) 353-8685. 

SUPPLEMENTARY  MFORMATION:  Sdimidt 
Hole  #2  is  not  on  the  National  Priorities 
List.  After  receiving  reports  of  leaking 
hazardous  materials  and  possible  soil 
contamination,  U.S.  EPA  and  contractor 
personnel  undertook  response  actions 
designed  to  minimize  the  immediate 
threat,  test  the  materials  involved  and 
stabilize  the  threat  (The  final  stage  of 
the  removal  was  ultimately  performed 
by  the  owner  of  the  property,  a 
Potentially  Responsible  Party). 

Respondent  is  an  international 
corporation  that  generated  hazardous 
waste  while  operating  in  an  area  near 
Schmidt  Hole  #2  site.  A  30-day  period, 
beginning  on  the  date  of  publication  is 
open  pursuant  to  section  122(i)  of 
C£RC1a  for  comments  on  the  proposed 
settlement. 

Comments  should  be  sent  to  the 
Office  of  Public  Afbirs  (P-19J).  U.S. 
Environmental  Protection  Agency. 
Region  V,  77  W.  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
Thomas  P.  Tamer, 

Assistant  Regional  Counsel.  United  States 
Environmental  Protection  Agency. 
[FR  Doc  93-18465  Filed  8-2-03;  8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CCDoehatNaSO-en] 

Totecommuntertlons  Relay  Sfvfoes 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  givtan  dii« 
the  states  listed  below  applted  to  the 
Commission  for  State 
Telecommunications  Relay  (TRS) 
Certification  for  a  period  of  five  yeartf, 
subject  to  renewal,  as  prescribed  by  the 
Commission's  Report  and  Order  and 
Request  for  Comments  (R&O)  in  the 
matter  of  Telecommunications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities,  and  the  Americans 
with  Ehsabilities  Act  of  1990  (CC  Docket 
No.  90-571,  FCC  91-213.  adopted  July 
11, 1991  and  released  July  26, 1991;  6 
FCC  Red  4657  (1991)  (56  FR  36729,  8/ 
1/91]),  and  that  these  st^e  TRS 
applications  have  bean  granted. 

FOR  FURTHER  MFORMATION  CONTACT. 
Linda  B.  Dubroof,  (202)  634-1808. 
SUPPtEMENTARY  MFORMATXM:  Pursuant 
to  the  R&O,  parts  0  and  64  of  the 
Commission's  rules  have  been  amended 
to  implement  the  provisions  of  title  IV 
of  the  Americans  with  Disabilities  Act 
of  1990  (ADA).  The  R&O  provides  that 
the  Commission  shall  give  public  notice 
of  each  state's  TRS  certification  filing, 
including  notification  in  the  Federal 
Register,  in  order  to  inform  the  public 
of  the  states  seeking  certification. 
PUBLIC  NOTICES:  During  the  period  July 
14, 1993,  through  July  28. 1993.  the 
Elomestic  Facilities  EKvision,  Common 
Carrier  Bureau,  announced  by  public 
notice  those  state  applications  for  TRS 
certification  that  have  been  granted. 
Copies  of  certification  grant  letters  are 
available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Domestic  Facilities  Division,  room  6220, 
2025  M  Street,  NW.,  Washington,  DC. 
Monday  through  Thursday,  8:30  a.m.  to 
3  p.m.  (closed  12:30  p.m.  to  1:30  p.m.). 
Information  pertinent  to  each  state's 
application,  as  contained  in  the  public 
notices,  is  as  follows: 

Public  Notice  Dated  July  8. 1993 

File  No.:  TRS-Gl-92 

Applicant:  Alabama  Public  Service 
Commission 

State  of:  Alabama 
File  No.:  TRS-02-92 

Applicant:  Georgia  Public  Service 
Commission 

State  of:  Georgia 
File  No.:  TRS-03-92 

Applicant:  Kentucky  Public  Service 
Commission 

State  of:  Kentucky 
FileNo.:TRS-04-92 

Applicant:  Kansas  Relay  Service,  Inc 

State  of:  Kansas 
File  No.:  TRS-05-92 

Applicant:  Michigan  Public  Service 
Commission 

State  of:  Michigan 
FUe  No.:  TRS-06-92 


Applicant:  Tennessee  Public  Service 

Commission 
State  of:  Tennessee 
File  No.:  TRS-07-02 
Applicant:  Department  of  Human 
Resources,  Commission  on  the  Deal 
and  Hearing  Impaired 
State  of:  Connecticut 
File  No.:  TRS-08-92 
Applicant:  Colorado  Public  Utilities 

Commission 
'State  of:  Colorado 
File  No.:  TRS-09-92 
AppUcant:  Arizona  Council  for  the 

Hearing  Impaired 
State  of:  Arixona 
File  No.:  TRS-10-^02 
Applicant:  California  Public  Utilities 

Commission 
State  of:  California 
File  No.:  TRS-11-02 
Applicant:  State  of  Wisconsin, 

Department  of  Administration 
State  of:  Wisconsin 
File  No.:  TRS-12-^2 
Applicant:  Public  Utilities 

Commission  of  Ohio 
State  of:  Ohio 
File  No.:  TRS-13-92 
Applicant:  Office  of  Management  and 
Budget.  Information  Seivioas 
Division 
State  of:  North  Dakota 
File  No.:  TRS-14-92 
Applicant:  Oregon  Public  Utility 

Commission 
Stata  of:  Oregon 
File  No.:  TRS-16-92 
Applicant:  Indiana  Telephone  Relay 
Access  Corporation  for  the  Hearing 
Impaired 
State  of:  Indiana 
File  No.:  TRS-17-92 
Applicant:  Virginia  Department  for 

the  Deaf  and  Hard  of  Hearing 
State  of:  Virginia 
File  No.:  TRS-18-92 
Applicant:  Wyoming  Division  of 

Vocational  Rehabilitation 
State  r,f:  Wyoming 
File  No.:  TRS-19-92 
Applicant:  Department  of  Human 
Resources,  Division  of  Services  for 
the  Deaf  and  the  Hard  of  Hearing 
StHte  of:  North  Carolina 
FileNo.:TRS-20-92 
Applicant:  Idaho  Public  Utilities 

Commission 
State  of:  Idaho 
FileNo.:TRS-21-92 
Applicant:  Nebraska  Public  Sarvics 

Commission 
State  of:  Nebraska 
File  No.:  TRS-23-92 
Applicant:  West  Virginia  Public 

Service  Commission 
State  of:  West  Virginia 
File  No.:  TRS-24-92 
Applicant:  South  Carolina  Public 
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Service  Commission 
State  of:  South  Carolina 
FileNo.:TRS-25-92 
Applicant:  Department  of  General 

Services  i 

State  of.  Maryland  i 

File  No.:  TRS-2&-02 
Applicant:  Arkansas  Public  Service 

Commission 
State  of:  Arkansas 
File  No.:  TRS-27-92 
Applicant:  Alaska  Public  Utilities 

Commission 
State  of:  Alaska  i 

File  No.:  TRS-2fr-«2 
Applicant:  Telecommunications 
Access  for  Communication- 
Impaired  Persons  Board 
State  of:  Minnesota 
File  No.:  TRS-29-g2 
Applicant:  Public  Service 

Commission 
State  of:  District  of  Columbia 
File  No.:  TRS-30-92 
Applicant:  Puerto  Rico 
Telecommunications  Regulatory 
Commission 
State  of:  Puerto  Rico 
File  No.:  TRS-31-92 
Applicant:  New  Hampshire  Public 

Utilities  Commission 
State  of:  New  Hampshire 
File  No.:  TRS-32-92 
Applicant:  Mississippi  Public  Service 

Commission 
State  of:  Mississippi 
File  No.:  TRS-33-92 
Applicant:  Public  Utility  Commission 

of  Texas 
State  of:  Texas  I 

File  No.:  TRS-34-92  j 

Applicant:  Public  Service 

Commission  of  Delaware 
State  of:  Delaware  ' 

File  No.:  TRS-35-92 
Applicant:  State  of  New  York, 

Department  of  Public  Service 
State  of:  New  York  i 

FileNo.:TRS-3&-02  | 

Applicant:  Missoiui  Public  Service 

Commission 
State  of:  Missouri 
File  No.:  TRS-37-92 
Applicant:  Governor's  Committee  on 
Telecommunication  Services  for  the 
Telephone  Handicapped 
State  of:  Montana 
File  No.:  TRS-38-g2 
Applicant:  State  of  New  Jersey  Board 

of  Regulatory  Commissioners 
State  of:  New  Jersey 
FileNo.:TRS-3»-92  I 

Applicant:  Iowa  Utilities  Board 
State  of:  Iowa 
FileNo.:TRS-41-92 
Applicant:  Department  of  Human 

Services 
State  of:  South  Dakota 
File  No.:  TRS-12-92 
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Applicant:  Public  Utilities 

Commission 
State  of:  Maine 
File  No.:  TRS-43-92 
Applicant:  Department  of  Public 

Service 
State  of:  Vermont 
File  No.:  TRS-44-Q2 
Applicant:  Louisiana  Public  Service 

Commission 
State  of:  Louisiana 
File  No.:  TRS-46-92 
Applicant:  Florida  Public  Service 

Commission 
State  of:  Florida 
File  No.:  TRS-48-92 
Applicant:  Department  of  Human 

Resources,  Rehabilitation  Division 
State  of:  Nevada 
File  No.:  TRS-49-92 
Applicant:  Department  of  Public 

Utilities 
State  of:  Massachusetts 
File  No.:  TRS-50-92 
Applicant:  Public  Service 

Commission  of  Utah 
State  of:  Utah 

Public  Notice  Dated  July  21, 1993 

File  No.:  TRS-22-92 
Applicant:  Illinois  Commerce 

Commission 
State  of:  Illinois 
File  No.:  TRS-40-92 
Applicant:  Pennsylvania  Public 

Utility  Commission 
State  of:  Pennsylvania 
File  No.:  TRS-45-92 
Applicant:  Public  Utilities 

Commission 
State  of:  Hawaii 
FileNo.:TRS-47-92 
Applicant:  Public  Utilities 

Commission 
State  of:  Rhode  Island 
File  No.:  TRS-52-92 
Applicant:  General  Services 

Department 
State  of:  New  Mexico 

Public  Notice  Dated  July  28, 1993 

File  No.:  TRS-51-92 
Applicant:  Department  of  Social  and 

Health  Services 
State  of:  Washington 

Federal  Communications  Commission. 

WilliaB  F.  Galon. 

Acting  Secretary. 

(FR  Doc  93-18375  Filed  8-2-93;  8:45  ami 

■ajjNO  cooi  snt-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1000-OR] 

KaoMs;  Amendment  to  Notice  of  a 
Ma|or  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1000-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Proems,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993. 

The  county  of  Pottawatomie  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No.    . 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support.  * 

(FR  Doc.  93-18461  Filed  8-2-93;  8:45  am] 
BNXINO  COOe  t71»-OI-M 

[FEMA-998-OR] 

Nebraska;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska.  (FEMA-996-DR).  dated  July 
19, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nebraska  dated  July  19, 1993,  is  hereby 
amended  to  included  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19,  1993. 

The  counties  of  Dawson.  Gage,  and 
Jefferson  for  Individual  Assistance  Only. 

The  counties  of  Dodge,  Franklin,  Frontier. 
Gosper,  and  Sherman  for  Individual 
Assistance  and  Public  Assistance. 

The  counties  of  Adams,  Butler,  Clay. 
Colfax,  Cuming,  Fillmore,  Hamilton, 
Kearney,  Nemaha,  Pawnee,  Platte,  Polk, 
Richardson,*  and  Stanton  for  Individual 
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Aasittanc0.  (Already  designated  for  Public 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

RkhwdW.Krima. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support 

[FR  Doc.  93-18460  Filed  8-2-93;  8:45  am] 

MLUNQ  COM  «71»-0»-ll 

[FEMA-1001-OR] 

North  Dakota;  Major  DIaaatar  and 
Ralatad  DatarmirMtiona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  is  8  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-1001-DR),  dated  July  26, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  July  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
26, 1993,  the  President  declared  a  major 
disaster  \mder  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  severe  storms  and  flooding  on 
June  22, 1993,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  fat  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 


Agency  under  Executive  Order  12148, 1 
hereby  appoint  Steve  L.  Olsen  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Barnes,  Burleigh,  Cass,  Dickey,  Emmons, 
Grant,  Hettinger,  Kidder,  LaMoure,  Logan, 
Mcintosh,  Morton,  Ransom,  Richland, 
Sargent.  Sioux,  and  Stutsman  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disastw  Assistance.) 

iMMt  Lee  Witt. 

Director. 

(FR  Doc  93-18458  Filed  8-2-93;  8:45  am] 

■LUNa  cooc  •7i»-a>-« 

[FEMA-9M-DR] 

South  Dakota;  Amartdmant  to  Notica  of 
a  Major  Diaaatar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-999-DR),  dated  July  19, 
1993,  an  related  determinations. 
EFFECTIVE  DATE:  July  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  64&-3606. 
SUPPLEMENTARY  MFORMATKM:  Hie  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19, 1993. 

The  counties  of  Brown,  Charles  Mix, 
Codington,  Day,  Deuel,  Douglas,  Grant, 
Hamlin,  Marshall,  Roberts,  and  Spink  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Rklunl  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-18462  Filed  8-2-93;  8:45  am] 
■LUNO  cooe  •n»-«f-M 


FEDERAL  MARITIiyiE  COMMISSION 

Agraafnant(a)  HIad;  Lykaa/Unabol 
Cooparativa  Agraamant 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
S  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011425. 

Title:  Lykes/Linabol  Cooperative 
Agreement. 

Parties:  Lykes  Bros.  Steamship  Co.. 
Inc.  Lineas  Navieras  Bolivianas  S.A jil. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  charter 
space  on  each  other's  vessels  and  to 
rationalize  sailings  in  the  trade  between 
U.S.  Atlantic  and  Gulf  of  Mexico  ports 
and  inland  and  coastal  points  (including 
Canadian  inland  and  coastal  points)  via 
such  ports,  and  ports  of  Mexico, 
Colombia,  Panama,  Eucaudor,  Peru,  and 
Chile,  and  inland  and  coastal  points 
(including  Bolivian  inland  points)  via 
such  points.  The  parties  have  requested 
a  short  review  period. 

Dated:  July  28, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaeph  C  Polking. 
Secretary. 
(FR  Doc.  93-18374  Filed  8-2-93;  8:45  am] 

■UMOCOOE  f7S0-ei-« 


[Petition  No.  SP4S-a3;  P4«^B3] 

Patitiona  for  Temporary  Exemption 
From  Electronic  Tariff  Rllr>g 
Raquiramanta;  World  Tariff  Sarvlcaa, 
Inc.,  nnn  Container  Cargo  Sarvlcaa, 
Inc.;  niing 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  World  Tariff  Services.  Lac. 
and  Finn  Container  Cargo  Services,  Inc. 
pursuant  to  46  CFR  514.8(a),  on  behalf 
of  certain  common  carriers  for 
temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  frt>m  the 
June  4. 1993,  electronic  filing  deadline. 

To  fedlitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  August  6, 1993.  Replies  shall 
be  directed  to  the  Secretary,  Federal 
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Maritim*  Commiwion.  Waahington.  DC 
20573-0001.  shall  oonsiflt  of  an  oric^ 
and  15  copiea.  and  shall  ba  sarvad  oo 
\b9  kMowiag;. 

P45  03    Martin  Panko.  President. 
World  Tariff  Servicaa.  Inc.  14 
Commeroe  Drive.  Qanford.  New  Jersey 
07016. 

P46-03— ).  Aituro  Castellanoa.  Vice 
President,  Finn  Container  Cargo 
Servicae.  Inc..  2020  Southwest  Freeway, 
Suite  200.  Houstoo.  Texas  77096 

Copies  of  the  petitlcNU  are  available 
for  examination  at  the  Washington.  DC 
office  of  the  Secretary  of  the 
Conunission.  800  N.  Capitol  Street. 
NW..  room  1046. 
JtmfkCfMdmg,  j 

Stcntaiy. 
(FR  Doc  93-18373  PUad  »-a-«3:  •:45  ■m] 
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FEDERAL  RESEfWE  SYSTEM 

AnWUJ^vrnPSBII  llBIIOIlHi  DWiH 

EmplOMC  stuck  OwiWfsMp  PImk 
CiMnss  In  Bwik  Conrol  NotioMj 

Bank  HoMbM  CoinpsniM;  Cofraction 

This  notice  conects  a  notice  (FR  Doc 
93-14001)  published  at  page  33097  of 
the  issue  for  Tuesday.  June  15. 1993. 

Under  the  FederalReserve  Bank  of 
New  Yori(  heading,  the  entry  fat 
Amboy-Madison  National  Bank 
Employee  Stock  Ownership  Plan  is 
revised  to  read  as  foUowrs: 

A.  Federal  Eaaarva  Bank  of  New 
York  (WilUam  L  RuUedge.  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

I .  Amboy4dadm>n  National  Bank 
Employee  Stock  Ownership  Plan,  Old 
Bridge.  New  Jersey;  to  acquire  15 
percent  of  the  vothig  shares  of  Amboy 
Bancorporation.  Inc.  Old  Bridge,  New 
Jersey,  and  thereby  indirectly  acquire 
Smhay  National  Bank.  Old  Bridgis.  New 
Jersey. 

Comments  on  this  application  must 
be  received  by  August  17, 1993. 

Board  of  Governors  of  the  Federal  Reserve 
Systam,  )uly  2a,  1993. 

AtModate  Secretary  of  the  Board. 
(FR  Doc  93-18428  Filed  8-2-93:  8:45  am] 
>coocai»«»# 


UMI 


Central  Banceharaa  of  tha  South,  bK., 
at  aLj  Ac^uMtiona  of  Conipaniaa 
Engagatf  In  Parmlaattila  NonbanUng 
ActMtiaa  I 

The  organizaticHis  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(aM2)  or  (f))  far  the  Board's 
approval  under  section  4(cK6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(cK8))  and  %  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  aecurities  or  assets  of  a 
company  en^ged  in  a  nonhanking 
activity  that  U  listed  in  %  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throushout  the  United  States. 

Each  application  is  avail^le  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offioea  of  the  Board  of 
Govwnors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  conveni«ice.  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfoir  competition, 
conflicts  of  interests,  or  unsound 
benking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  RMerve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  27. 1993. 

A.  Federal  Reeerve  Bank  of  Atlanta 
(Zane  R  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Central  Bancshares  of  the  South, 
Inc.,  Birmingham.  Alabaina;  to  acquire 
Central  Bank  of  the  South.  FSB. 
Birmingham.  Alabama,  which  Mrill  be  an 
interim  thrift  farmed  to  Cadlitate  Central 
Banchsares  of  the  South 's  acquisition  of 
First  Federal  Savings  Bank  of  Northwest 
Florida,  Fort  Walton  Beach,  Florida,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  July  28. 1993. 

laanlfcrMihaiia. 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-18429  Filed  8-2-93;  8:45  am) 


John  W.  Jay;  CtianQa  in  Bank  Control 
Notica 

Acquialtlon  of  Shaiaa  of  Banka  or 
Bank  Holding  Companlaa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  23. 1993. 

A.  Federal  Raaenre  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas 
75222: 

1.  John  W.  fay,  Abilene.  Texas;  to 
acquire  an  additional  0.75  percent  of  the 
voting  shares  of  Roscoe  Financial 
Corporation.  Roscoe,  Texas,  for  a  total  of 
36.5  percent,  and  thereby  indirectly 
acquire  Roscoe  State  Bank,  Roscoe, 
Texas. 

Board  of  Govamors  of  the  Federal  Reserve 
System.  )uly  28, 1993. 
Jannifar  J.  lehnaasi. 
Attociate  Secretary  of  the  Board. 
[FR  Doc  93-18430  Piled  8-2-93;  8:45  am) 
ooot8>i»ai.p 


Orion  Bancorporation,  Inc.,  at  al.; 
Formationa  of;  Acquiaitlona  by;  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  facton  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
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Board  of  Governor*.  Any  comment  on 
an  application  that  requesta  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
27, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  CMon  Bancorporation,  Inc.,  Orion, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Henry  County  Bancorp, 
Inc..  Cambridge.  Illinois,  and  thereby 
indirectly  acquire  88  percent  of  the 
voting  shares  of  Peoples  Bank  of 
Cambridge,  Cambridge,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

}.  CNB  Bancshares,  Inc.,  Evansville, 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Valley  Bank,  Federal 
Savings  Bank,  Terre  Haute,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 

System.  July  28, 1993. 

lennifer  J.  lohaaoa. 

Associate  Secretary  of  the  Board. 

(PR  Doc.  93-18431  Filed  8-2-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  DIsaaae  Control  and 
Prevention 

[Program  Announcement  Numl>er  335] 

National  Organliatlonal  Strategiea  for 
Early  Dataction  and  Control  of  Breast 
and  Cervical  Cancer  Program 

Introduction 

The  Centers  fat  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  in  fiscal  year  (FY)  - 
1993  for  competing  cooperative 
agreements  to  support  the  development 
of  strategies  by  national  organizations 
with  access  to  special  populations  (e.g.. 
Native  Americans,  Hispanics,  African- 
Americans,  older  Americans,  low- 
literacy  audiences,  etc.)  to  improve  the 
delivery  of  comprehensive  breast  and 
cervical  cancer  early  detection  and 
control  programs. 

The  PubUc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 


PHS-led  national  activity  to  reduce 
morbidity  and  mortaUty  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  early 
detection  and  control  of  breast  and 
cervical  cancer.  (To  order  a  copy  of 
Healthy  People  2000,  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  by  section 
1507  (42  U.S.C  300n-3)  of  the  Public 
Health  Service  Act,  as  amended. 
Applications  program  regulations  are 
found  in  42  CFR  part  .Sib,  Project  Grants 
for  Preventive  Health  Service. 

Eligible  Applicants 

Assistance  will  be  provided  to 
private,  public,  non-profit,  and  for  profit 
national  organizations  that  have 
established  and  conducted  nationwide 
programs  and  advocacy  activities 
related  to  health  promotion  and  disease 
prevention  and  which  represent  or  have 
access  to  special  populations  (e.g.. 
Native  Americans,  Hispanics,  African- 
Americans,  older  Americans,  low- 
literacy  audiences,  etc.)  nationivide. 
National  organizations  and  their 
regional,  state,  and  local  constituents 
provide  a  unique  opportunity  to 
develop  and  conduct  strategies  to 
address  barriers  to  screening  and 
improve  the  target  population's  access 
to  early  cancer  detection  and  control 
programs.  National  organizations  that 
have  established  credible  working 
relationships  with  special  populations 
can  identify  appropriate  recruitment 
strategies,  interpersonal  channels, 
educational  messages,  resources  and 
organizational  linkages,  learning 
modules,  and  instructional  tools  that 
will  assist  increasing  participation  in 
CDC  screening  programs  nationwide. 
Low-income  women  with  limited  access 
to  health  care  (including  health 
promotion  activities)  can  be  reached 
through  national  organizations  having 
previous  health  promotion  experience 
and  linkages  witli  special  populations. 

Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  1993  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $133,000  ranging  from 
$100,000  to  $200,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1993,  and  are  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  three  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  an  acceptable 


application,  satisfactory  program 
Miformance,  and  the  availability  of 
funds.  Fimds  may  not  be  expended  for 
the  purchase  or  lease  of  land  or 
buildings,  construction  of  facilities, 
renovation  of  existing  space,  or  the 
delivery  of  clinical  and  therapeutic 
services.  The  purchase  of  equipment  is 
discouraged  but  will  be  considered  for 
approval  if  justified  on  the  basis  of 
being  essential  to  the  program  and  not 
available  from  any  other  source. 

Purpose 

The  piirpose  of  this  program  is  to 
assist  national  organizations  to  educate 
their  constituents  about  breast  and 
cervical  cancer;  increase  access  to  breast 
and  cervical  screening  programs  to 
identified  target  populations;  and 
develop  strategies  for  reaching 
identified  target  populations 
nationwide.  Options  for  program 
outcomes  may  include  generating 
publications:  assisting  state  and  local 
health  agencies  to  implement  model 
educational  interventions;  developing 
technical  assistance  and  training  tools; 
and  adopting  early  cancer  detection  and 
control  objectives  as  a  part  of  the 
national  organization's  priorities. 

Program  Requiremmits 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  and  CDC  shall  be  responsible 
for  conducting  activities  imder  B. 

A.  Recipient  Activities 

1.  Develop,  evaluate,  and  disseminate 
programs  designed  to  improve  breast 
and  cervical  cancer  early  detection  and 
control  among  the  applicant's  target 
population.  (Year  01) 

2.  Develop  outreadi  strategies  for 
targeted  populations.  (Year  01) 

3.  Establish  specific,  measurable,  and 
realistic  program  objectives  at  national, 
state,  and  local  levels  for  the 
accomplishment  of  program  activities. 
(Year  01) 

4.  Identify  and  select  appropriate 
staff.  (Year  01) 

5.  Educate  constituents  concerning 
breast  and  cervical  cancpr  prevention. 
(Year  02) 

6.  Establish  partnerships  with  CDC- 
funded  state  health  departments  for 
breast  and  cervical  cancer  early 
detection  and  control  programs.  (Year 
01-03) 

7.  Participate  in  a  minimum  of  two 
meetings  with  CDC  to  facilitate  the 
implementation  of  program  objectives. 
(Year  01-03) 

8.  Evaluate  achievement  through  a 
wellndesigned  evaluatirai  plan  that 
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I  eedi  obfectivs  component  of 
the  program.  (Y«er  01-03) 

9.  Disseminate  information  nationally 
resarding  program  activities  and 
achievements.  (Yeer  02-03) 

la  Participate  in  the  dissemination 
and  sharing  of  pertinent  program 
information  tiirough  a  computerized 
database  for  health  information  and 
health  promotion  resources,  for  example 
the  Combined  Health  Information 
Database  (CHID).  (Year  02-03) 

B.  CDC  Activities  | 

1.  Collaborate  with  recipients  in  the 
development,  implementation,  and 
dissemination  of  breast  and  cervical 
cancer  early  detection  education 
programs. 

2.  Periodically  update  information 
about  public  knowledge,  attitudes,  and 
practices  regarding  early  detection  and 
control  of  breast  and  cervical  cancer. 

3.  Collaborate  with  recipients  to 
develop  meeting  agendas  and  convene 
personnel  from  all  recipient 
organizations  and  funded  state  health 
departments  for  regular  meetings  to 
review  program  activities. 

4.  Collaborate  with  recipients  to 
evaluate  program  activities  that  include 
the  analysis  of  program  results  and  the 
redirection  of  program  activities  as 
necessary. 

5.  Collaborate  with  recipients  to 
develop  publications,  manuals, 
modules,  etc,  that  relate  to  this  award. 

Evaloatioii  Criteria 

The  initial  application  will  be 
reviewrad  and  evaluated  according  to  the 
following  criteria: 

A  The  extent  to  which  the  applicant 
demonstrates  an  understanding  of  the 
program  purpose  and  objectives.  (10 
points) 

B.  The  extent  to  which  the  applicant 
identiRes  the  target  population(s)  and 
why  they  should  focus  on  innovative 
and  unique  strategies.  (20  points) 

C  The  degree  to  which  specific,  time- 
related  and  measivable  objectives  and 
process  and  outcome  measures  are 
consistent  with  the  stated  purposes  of 
the  cooperative  agreement  (20  points) 

D.  The  quality  and  foasibility  of  the 
proposed  program  activities  for 
achieving  the  objectives.  (IS  points) 

E.  The  adequacy  of  proposed 
personnel  time  allocations  and  the 
extent  to  which  proposed  staff  exhibit 
appropriate  qxialifications  and 
experience  to  accomplish  the  program 
activities.  (IS  points) 

F.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  access  its 
constituents  and  the  target  populations 
on  a  national  basis  and  to  diisseminate 
programs  nationally.  (10  points) 


G.  The  quality  of  the  evaluation  plan 
for  monitoring  progress  that  relates  to 
program  activities  and  objectives.  (10 
points) 

H.  The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
purpose  and  objectives  of  the 
cooperative  agreement.  (Not  Weighted) 

Funding  Priorities 

Applicants  who  demonstrate  and 
dociunent  experience  in  the  area  of 
breast  and  cervical  cancer  early 
detection  and  control  will  receive 
priority  consideration  for  funding. 

Comments  are  not  being  solicited 
regarding  the  Funding  Priority  as  time 
does  not  pwrmit  solicitation  and  review 
prior  to  the  funding  date. 

RedpienI  Financial  Paiticipation 

This  program  has  no  statutory 
formula.  No  specific  matching  fonds  ars 
required. 

Executive  Order  12372  Review 

Applications  are  not  subject  to 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 

Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  OtBce  of  Management  and  Budget 
(ON^)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
I)epartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  As.5urance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit 


A|iplication  Suimiiaaion  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  S161-1  (Rev.  7/ 
92)  must  be  submitted  to  Edwin  L. 
Dixon.  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centera 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  314.  Mailstop  E-18,  Atlanta, 
Georgia  30305,  on  or  before  August  30. 
1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date. 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.) 

2.  Lafe  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  horn  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centera  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  Leonard  Jack,  Jr., 
Ph.D.,  Health  Promotion  and  Training 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centera  for  Disease  Control 
and  Prevention  (CDC),  4740  Buford 
Highway,  NE.,  Mailstop  K-56.  Atlanta, 
Georgia  30341-3724,  telephone  (404) 
488-4744. 

Please  refer  to  Announcement 
Number  335  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.,  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.,  017-001-00473-1) 
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referenced  in  the  Introduction  through 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325.  tebphone 
(202)  783-3238. 

Dated:  July  26. 1993. 
I.M<iiie  H.  Newteo. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (OX). 

(FR  Doc  93-18421  Piled  8-2-03;  8:45  im] 
■HJJNa  OOOE  41«-1»-r 

IC0C-3iq 

Announcement  of  Cooperative 
Agreement  to  the  Asaociatlon  of  State 
and  Territorial  Health  Officiale 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  with 
the  Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  to  identify 
and  track  emerging  HIV-related 
developments  and  issues. 
Approximately  $2004)00  is  available  in 
FY  1993  to  support  this  project  It  is 
expected  that  the  award  will  begin  on  or 
about  September  28, 1993,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfectory  progress  and  the 
availability  of  nmds. 

The  purpose  of  this  cooperative 
agreement  addresses,  collaboratively 
with  ASTHO.  the  need  to  identify  and 
track  emerging  HIV-related 
developments  and  issues  and  focilitates 
the  rapid  exchange  of  critical 
information  at  the  state  and  local  levels. 
The  CDC  wiU  provide  technical  advice 
in  the  development  of  systems^o 
identify  state  HIV/ AIDS  policy  issues; 
provide  technical  advice  in  the 
development  of  systems  to  facilitate 
critical  HIV/ AIDS  policy  information 
sharing  among  state  and  local  health 
officials  in  the  decision  making  process; 
and  provide  information,  legislative  and 
policy  determination  for  rapid 
dissemination  and/or  coordination  and 
implementation. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  hisalth 
promoti(Hi  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  lifis.  This  annoimcement 
is  related  to  the  priority  areas  listed  in 
Healthy  People  2000,  HIV  Infection. 
(For  ordering  a  copy  of  Healthy  People 


2000,  see  the  section  When  to  Obtain 
Additional  Information). 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  section 
317(k)(3),  (42  U.S.C  247b). 

Eligible  ^plicants 

Assistance  will  be  provided  only  to 
ASTHO  for  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  ASTHO. 

ASTHO  is  the  most  appropriate  and 
qualified  agency  to  provide  the  services 
specified  imder  this  cooperative 
agreement  because: 

A.  ASTHO  is  the  officially  established 
organization  representing  the  state 
health  officers  in  all  50  states  and  all 
U.S.  territories.  As  such  it  represents  the 
officials  from  throughout  the  U.S.  who 
have  legal  responsibility  for  protecting 
the  health  of  U.S.  citizens,  including 
health  threats  such  as  human 
immunodeficiency  virus  (HIV)  and 
acquired  immunodeficiency  syndrome 
(AIDS)  which  results  fit>m  HIV 
infection. 

B.  Health  threats  such  as  HIV  are  not 
limited  by  geographic  boundaries, 
ASTHO  was  formed  to  promote 
coordination  of  health  efforts  between 
the  states  and  territories  and  as  an 
instrument  to  monitor  end  assess  health 
issues  that  pose  threats  to  the  public 
health.  HIV/AIDS  is,  and  likely  will 
continue  to  be,  a  major  health  threat  to 
the  Nation  for  the  foreseeable  futiire. 

C.  It  is  critical  that  the  health  officials 
of  this  country  monitor  the  potential 
impact  of  not  cmly  the  medical  and 
economic  issues  that  HIV/ AIDS  presents 
to  them,  but  also  the  legislative  and 
policy  issues  which  it  poses  to  them  in 
protecting  the  public  health  of  the 
Nation.  As  sudi,  ASTHO  needs  to 
maintain  a  system  to  monitor  the 
potential  impact  of  both  state  and 
national  HIV/ AIDS  legislation  and 
emerging  HIV-related  policy  issues,  and 
a  system  of  communicating  this 
informaticm  with  all  states  and 
territories,  as  well  as  the  local  health 
organizations  that  carry  out  the  day-to- 
day public  health  programs  of  the 
coimtry. 

D.  It  is  critical  that  ASTHO  conduct 
these  services  since  it  represents  the 
officials  who  will  have  to  enforce  HIV- 
related  policies  and  legislation.  Since 
ASTHO  represents  health  officials  who 
have  ultimate  respcmsibility  for  piiblic 
health  within  their  jurisdic^ons.  it  is 
the  only  organization  that  can 
reasonably  evaluate  the  potential  impact 
of  Federal  and  state  HIV/AEDS 


legislation  and  poUqr  in  terms  of  actual 
implementatioa  within  the  states. 

E.  ASTHO  has  already  eatablidiwl 
medianisms  far  oommunicating  certain 
types  of  informatian  to  the  states  and 
the  political  subdiviaicms  of  the  states 
that  cany  out  the  Nation's  piiblic  health 
programs. 

Executive  Order  12372  taview 

This  appUcation  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovemmeotel  Review  of 
Federal  Programs. 

Public  Health  System  RqMHtiiig 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Syst«n  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aasistaace 
Number 

The  catalog  number  to  be  used  for  this 
cooperative  agreement  is  93.118. 

Where  to  Obtain  AdditioBal 
InfbrmatioB 

If  you  are  interested  in  obtainina 
additional  information  regarding  mis 
project,  please  refer  to  Announcement 
Niunber  316  and  contact  Van  Malone. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-15,  Atlanta,  Georgia  30305. 
(404)  842-6872. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0), 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1), 
referenced  in  the  Summary,  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-0325. 
telephone  (202)  783-3238. 

Dated:  July  28, 1993. 
LedeiwH.  Newtoo, 

Acting  Associate  Director  for  h4anagemettt 
and  Operations,  Centers  for  Disease  ContnJ 
and  Prevention  (CDC). 
[FR  Doc.  93-18422  Filed  8-2-93;  8:45  am] 
BIUJNO  eOM  41W-1S-9 


[Program  Afwiouncement  No.  344] 

Development  of  State  Heelth 
Promotion  end  Chronic  Dieeeee 
Prevention  Databeeea/Cleerlnghoueee 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availd>ility  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  for  the  development  of  state 
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health  promotion  and  chronic  disease 
prevention  databases/clearinghouses 
that  are  compatible  with  the  Combined 
Health  Infonnation  Database  (CHID). 
CHID  linJcs  health  information  and 
education  resources  into  a  national 
network  of  information  on  programs, 
interventions,  and  methods,  and  acts  as 
a  central  mechanism  for  collecting, 
sharing,  and  distributing  infonnation. 
bibliographies,  literature,  and  health 
promotion  and  chronic  disease 
prevention  information  to  professionals 
responsible  for  planning,  developing, 
conducting,  and  evaluating  health 
promotion  and  chronic  disease 
prevention  programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectiyes  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
physical  activity  and  fitness, 
reproductive  health,  nutrition,  tobacco, 
educational  and  commimity-based 
programs,  heart  disease  and  stroke, 
cancer,  and  diabetes  and  chronic 
disabling  conditions.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
section  301(a)  (42  U.S.C  241(a)l  of  the 
Public  Health  Service  Act,  as  amended. 
Applicable  program  regulations  are 
found  in  42  CFR  part  52— Grants  for 
Research  Projects.  i 

Eligible  Applicants 

Eligible  applicants  are  the  ofBcial 
pubUc  health  departments  of  states  or 
their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Coliunbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally- 
recognized  Indian  tribal  governments. 

Funding  is  limited  to  one  three-year 

i>roject  period  to  provide  start-up  costs 
or  establishing  a  state  database/ 
clearinghouse.  Therefore,  Colorado, 
Minnesota,  and  Missouri  are  not  eligible 
applicants  because  they  were  funded 
September  1, 1991,  for  a  three-year 
project  period,  under  Program 
Announcement  Number:  940,  entitled 
"Assistance  Program  for  Chronic 
Disease  Prevention  and  Control"  for  the 
activities  described  in  this  program 
announcement. 


AYailability  of  Funds 

Approximately  $90,000  is  available  in 
FY  1993  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $30,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30, 1993,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continiiation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  states  in  designing 
databases/clearinghouses  to  promote 
and  provide  access  to  programmatic 
health  promotion  and  chronic  disease 
prevention  information. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  the  CDC  shall  be 
responsible  for  conducting  activities 
under  B..  below: 

A.  Recipient  Activities 

1.  Establish  and  maintain  a  database/ 
clearinghouse  compatible  with  CHID. 

2.  EstabUsh  a  database/clearinghouse 
advisory  committee. 

3.  Design  and  carry  out  a  systematic 
needs  assessment  to  determine 
specific  needs,  ciurent  resources,  and 
commimication  networks  of  state  and 
local  health  professionals. 

4.  Establish  and  implement  an 
information  acquisitions  system. 

5.  Develop  and  implement  a  marketing 
plan  targeting  identified  needs  and 
specific  audiences. 

6.  Provide  hard  copy  or  computer  access 
to  state  and  local  health  promotion 
and  chronic  disease  prevention 
program  staff  and  other  identified 
audiences. 

7.  Develop  and  conduct  an  evaluation 
and  tracking  system  to  monitor 
program  activity  and  the  quality  of  the 
information  placed  in  the  database. 

8.  Develop  a  plan  for  continuing 
database/clearinghouse  activities 
beyond  the  project  period  and  for 
institutionalizing  into  the  agency 
organizational  structiue. 

B.  CDC  Activities 

1.  Collaborate  in  the  design  of  the 
database/clearinghouse  to  ensvue 
compatibility  with  CHID. 

2.  Collaborate  in  developing  an 
information  collection  strategy. 


3.  Collaborate  in  developing  plans  for 
quality  assurance,  tracking, 
evaluation,  and  institutionalization. 

4.  Collaborate  in  the  training  of 
database/clearinghouse  staff. 

5.  Assist  in  promotmg  the  state  and 
national  information  systems. 

6.  Coordinate  with  other  Federal 
agencies,  states,  and  organizations  to 
ensure  a  coordinated,  cooperative 
effort  to  build  a  comprehensive 
information  sharing  system. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need:  The  extent  to 
which  a  database/clearinghouse 
currently  exists,  the  degree  of  need 
and  administrative  commitment  to  the 
project.  (20  Points) 

B.  Database/Clearinghouse 
Development  Plan:  The 
appropriateness  of  the  methodologies 
for  developing  a  database/ 
clearinghouse  that  is  compatible  with 
CHID  and  the  adequacy  of  the  plan  for 
continuing  activities  beyond  the 
project  period.  (20  Points) 

C.  Objectives:  The  degree  to  which  the 
proposed  objectives  are  appropriate  to 
the  need  and  the  objectives  and 
activities  are  likely  to  produce  the 
projected  outcomes.  (15  Points) 

D.  Management:  The  extent  to  which  the 
applicant  demonstrates  the  capacity 
to  provide  adequate  and  appropriate 
staff  and  equipment  resources.  (IS 
Points) 

E.  Evaluation:  The  extent  to  which  the 
evaluation  plan  determines  the 
effectiveness  of  the  database/ 
clearinghouse  activities.  (15  Points) 

F.  Quality  Assurance:  The  extent  to 
which  the  quality  assurance  plan  is 
adeouate  and  appropriate.  (15  Points) 

G.  Budget:  The  extent  to  which  the 
budgef  is  reasonable  and  consistent 
with  the  intended  use  of  the  program 
funds.  (Not  Weighted) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
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aR^ected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Edwin  L.  Dixon«  Grants 
Management  Officer.  Ckants 
Management  Brandi.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDQ.  255  East 
Paces  Ferry  Road.  NE.,  room  314, 
Mailstop  E-18.  Atlanta,  GA  30305.  no 
later  than  60  days  after  the  application 
deadline.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
state  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirenents 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Reqairements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Offlce  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  May  1993. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  room  314, 
Atlanta.  GA  30305.  telephone  (404) 
842-6508.  Programmatic  technical 
assistance  may  be  obtained  from 
Kathryn  Sunnarborg,  Technical 
Information  Specialist.  Technical 
Information  Services  Branch,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Mailstop  K-13. 4770  Buford  Highway, 
NE..  Atlanta,  GA  30341-3724.  telephone 
(404) 488-5080. 


Please  reier  to  Announcement 
Number  344  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stodt  No.  017-O01-O0473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Govemmofit  Printing  OfGce. 
Washington.  DC.  20402-9325, 
telephone  (202)  763-3238. 

Dated:  July  26, 1993. 
LadnaiLNewtsa. 

Acting  Astociate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  9^18423  Filed  S-2-93: 8:45  am] 
BK4JN0  COOC  41M-1»-r 

CDC  Advisory  Committee  on  the 
Prevention  of  HIV  InfKUon  (CDC 
ACPHI):  SubcommittM  on  Monttoring 
the  HIV/AIDS  Epidemic  Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  end  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Monitoring  the  HTV/AIDS  Epidemic 

Time  and  Dates:  8:30  a.m.-4:30  p.m.. 
September  14-15. 1993. 

Place:  Swissotel  Atlanta,  3391 
Peachtree  Road,  NE..  Atlanta.  Georgia 
30326. 

Snafus;  C^n  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  purpose  of  this  meeting 
is  to  continue  to  review  current 
behavioral,  exposure,  infection,  and 
disease  surveillance  systems  and 
address  information  needs  for 
monitoring  behaviors  and  exposures  to 
HIV. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Committee  Assistant. 
Office  of  the  Associate  Director  for  HIV/ 
AIDS,  CDC.  1660  Clifton  Road,  NE.. 
Mailstop  E-40,  Atlanta,  Georgia  30333. 
telephone  404/639-2918. 

Dated:  )uly  27, 1903. 
ElviaHilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDQ. 

IFR  Doc  93-18417  Filed  8-2-93: 8:45  am] 
BIUJNO  COOC  «1«»-tS-M 


Subalanco  Abuw  and  Menial  HMMfc 
Servlcos  AdminiatrBllon 

Current  Uet  of  Ljiboratoriee  WMdi 
M«M  Minimum  Standarde  To  Engage  In 
Urina  Drug  Taating  for  Fadaral 
Agandee  and  Laboratoriaa  That  Hava 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administrstion,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  tw  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
bom  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  frxnn 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  sudi  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  VIFORMATKM  CONTACT. 
Denise  L  Goss,  Program  Assistant, 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane.  Rockville. 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  N4F0RMATI0N: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
te  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laborat(»y  must  have  its 
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letter  of  certification  from  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Road,  Suite  21.  Nashville. 

TN  37211,  615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  Street,  Montgomery.  AL  36103. 

800-541-4931/205-263-5745 
Allied  Ginical  Laboratories.  201  Plaza 

Boulevard.  Hurst.  TX  76053.  817-282- 

2257 
American  Medical  Laboratories,  Inc.,  14225 

Newbrook  Drive,  Chantilly,  VA  22021, 

703-802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Avenue,  Suite  250, 

Las  Vegas.  NV  891ia-5412,  702-733-7866 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way,  Salt  Uke  Qty.  UT  84108,  801-583- 

2787 
Baptist  Medical  Center — Toxicology 

Laboratory.  9601 1-630,  Exit  7,  Little  Rock, 

AR  72205-7299,  501-227-2783  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Qinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer,  WI  53223, 

414-355-4444/800-877-7016 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue,  Cambridge,  MA 

02139.617-547-8900 
Cedars  Medical  Center,  De[>artment  of 

Pathology,  1400  Northwest  12th  Avenue, 

Miami.  FL  33136.  305-325-5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 

Angeles,  CA  90045,  310-215-6020 
Qinical  Pathology  Facility,  Inc..  711 

Bingham  Street.  Pittsburgh.  PA  15203. 

412-488-7500 
Qinical  Reference  Lab,  11850  West  85th 

Street,  Lenexa,  KS  66214,  800-445-6917 
CompuChera  Laboratories,  Inc.,  A  Subsidiary 

of  Roche  Biomedical  Laboratory,  3308 

Chapel  Hill/Nelson  Hwy.,  Research 

Triangle  Park,  NC  27709,  919-549-8263/ 

800-833-3984 
CompuChem  Laboratories,  Special  Division, 

3306  Chapel  Hill/Nelson  Hwy..  Research 

Triangle  Park.  NC  27709.  91»-549-8263 
Cox  Medical  Centers,  Department  of 

Toxicology,  1423  North  )efferson  Avenue, 

Springfield,  MO  65802,  800-876-3652/ 

417-836-3093 
CPF  MetPath  Laboratories,  21007  Southgate 

Park  Boulevard.  Geveland.  OH  44137- 

3054,  800-338-0166  (outside  OH)/800- 

362-8913  (inside  OH)  (name  changed: 

formerly  Southgate  Medical  Laboratory; 

Southgate  Medical  Services,  Inc.) 
Dunon  Clinical  Laboratories,  140  East  Ryan 

Road,  Oak  Creek,  WI  53154,  800-638-1100 

(name  changed:  formerly  Chem-Bio 

Corporation:  CBC  Qinilab) 
Damon  Qinical  Laboratories,  8300  Esters 

Blvd.,  Suite  900,  Irving,  TX  75063,  214- 

929-0535 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL.  Building  38-H. 


Great  Lakes.  IL  60068-5223.  708-688- 

2045/708-688-4171 
Dept.  of  the  Navy,  Navy  Dnig  Screening 

Laboratory,  Norfolk,  VA,  1321  Gilbert 

Street,  Norfolk.  VA  23511-2597,  804-444- 

8089  ext.  317 
Doctors  Laboratory.  Inc..  P.O.  Box  2658,  2906 

Julia  Drive,  Valdosta,  Georgia  31604,  912- 

244-4468 
Doctors  ft  Physicians  Laboratory,  801  East 

Dixie  Avenue,  Leesburg,  FL  32748,  904- 

787-9006 
Drug  Labs  of  Texas,  15201 1-IO  East,  Suite 

125.  Channelview.  TX  77530.  713-457- 

3784 
DrugScan.  Inc..  P.O.  Box  2969. 1119  Meams 

Road.  Warminster.  PA  18974.  215-674- 

9310 
ElSohly  Lalwratories.  Inc..  1215-1/2  Jackson 

Ave..  Oxford.  MS  38655,  601-236-2609 
Employee  Health  Assurance  Group,  405 

Alderson  Street,  Schofield,  WI  54476,  800- 

627-8200,  (name  change:  formerly  Alpha 

Medical  Laboratory,  Inc.) 
General  Medical  Laboratories,  36  South 

Brooks  Street,  Madison,  WI  53715,  608- 

267-6267 
Harrison  ft  Associates  Forensic  Laboratories, 

606  N.  Weatherford,  P.O.  Box  2788, 

Midland,  TX  79702,  800-725-3784/915- 

687-6877 
HealthCare/Preferred  Laboratories,  24451 

Telegraph  Road,  Southfleld,  MI  48034, 

800-328-4142  (inside  MI)/80O-225-9414 

(outside  MI) 
Hermann  Hospital  Toxicology  Laboratory. 

Hermann  Professional  Building.  6410 

Fannin.  Suite  354,  Houston.  TX  77030. 

713-793-6080 
IHC  Laboratory  Services  Forensic  Toxicology, 

930  North  500  West,  Suite  E,  Provo,  UT 

84604, 800-967-9766 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Avenue,  Cincinnati,  Ohio  45229, 

513-569-2051 
Lalwratory  of  Pathology  of  Seattle,  Inc..  1229 

Madison  St.,  Suite  500,  Nordstrom  Medical 

Tower,  Seattle,  WA  98104.  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive, 

Belle  Chasse.  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 

Avenue,  Marshfield,  WI  54449.  715-389- 

3734/800-222-5835 
Mayo  Medical  Laboratories.  200  S.W.  First 

Street.  Rochester.  MN  55905,  507-284- 

3631 
Med-Chek  Laboratories,  Inc.,  4900  Perry 

Highway.  Pittsburgh.  PA  15229. 412-931- 

7200 
MedExpress/National  Laboratory  Center. 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38175. 901-795-1515 
Medical  Science  Laboratories.  11020  W. 

Plank  Court.  Wauwatosa.  WI  53226. 414- 

476-3400 
MedTox  Bio-Analytical,  a  Division  of 

MedTox  Laboratories,  Inc..  6160  Variel 

Avenue.  Woodland  Hills.  CA  91367,  818- 

226-4373.  (name  changed:  formerly 

Laboratory  Specialists,  Inc.;  Abused  Drug 

Laboratories;  moved  12/21/92) 
MEDTOX  Bio-Anal>tical,  8600  West  Catalpa 

Avenue,  Chicago,  IL  60656,  800-872-5221/ 

312-714-9191,  (address,  phone,  and  name 

changed  on  5/17/93;  formerly  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 


Laboratories.  Inc..  Bio-Analytical 

Technologies) 
MedTox  Laboratories,  Inc.,  402  W.  County 

Road  D,  St.  Paul.  MN  55112.  800-832- 

3244/612-636-7466 
Methodist  Hospital  of  Indiana.  Inc.. 

Department  of  Pathology  and  Laboratory 

Medicine.  1701  N.  Senate  Boulevard, 

Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Avenue, 

Peoria,  IL  61636,  80G-752-1 835/309-671- 

5199 
MetPath,  Inc..  1355  Mittel  Boulevard.  Wood 

Dale.  IL  60191.  708-595-3888 
MetPath.  Inc..  One  Malcolm  Avenue. 

Teterboro,  NJ  07608.  201-393-5000 
Met West-BPL  Toxicology  Laboratory.  18700 

Oxnard  Street.  Tarzana.  CA  91356,  800- 

492-0800/818-343-8191 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road,  Baltimore,  MD 

21227,  410-536-1485  (name  changed: 

formerly  Maryland  Medical  Laboratory, 

Inc.) 
National  Drug  Assessment  Corporation  5419 

South  Western.  Oklahoma  City.  OK  73109. 

800-749-3784  (name  changed:  formerly 

Med  Arts  Lab) 
National  Health  Laboratories  Incorporated. 

2540  Empire  Drive,  Winston-Salem,  NC 

27103-6710,  91»-760-4620/800-334-8627 

(outside  NC)/800-64 2-0894  (inside  NC) 
National  Health  Laboratories  Incorporated, 

75  Rod  Smith  Place,  Cranford,  N]  07016- 

2843.  908-272-2511 
National  Health  Laboratories  Incorporated, 

d.b.a.  National  Reference  Laboratory, 

Substance  Abuse  Division,  1400  Donelson 

Pike,  Suite  A-15,  Nashville,  TN  37217, 

615-360-3992/800-800-4522 
National  Health  Laboratories  Incorporated, 

13900  Park  Center  Road,  Hemdon,  VA 

22071,703-742-3100 
National  Psychopharmacology  Laboratory. 

Inc.,  9320  Park  W.  Boulevard,  Knoxville, 

TN  37923.  800-251-9492 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Avenue,  Bakersfield,  CA  93304. 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT).  7470-A  Mission  Valley  Road.  San 

Diego,  CA  92108-4406,  800-446-4728/ 

619-686-3200  (name  changed:  formerly 

Nichols  Institute) 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Uke  City.  UT  84124.  800-322- 

3361 
Occupational  Toxicology  Laboratories.  Inc.. 

2002  20th  Street.  Suite  204A,  Kenner.  LA 

70062. 504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Avenue.  Eugene.  OR  97440- 

0972, 503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 

Comprehensive  Medical  Systems,  Inc., 

1810  Frontage  Rd.,  Northbrook,  IL  60062. 

708-480-4680 
Pathology  Associates  Medical  Laboratories. 

East  11604  Indiana.  Spokane.  WA  99206,  . 

50»-926-2400 
PDLA.  Inc.  (Princeton),  100  Corporate  Court. 

So.  PlainHeld.  NJ  07080. 908-769-8500/ 

800-237-7352 
PharmChem  Laboratories,  Inc..  1505-A 

O'Brien  Drive.  Menlo  Park.  CA  94025. 415- 

328-6200/800-446-5177 
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PhannChem  Laboratories,  Inc.,  Texas  . 

Division,  7606  Pebble  Drive,  Fort  Worth. 

TX  76118,  817-595-0294  (Formerly;  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  Street,  Overland  Park,  KS  66210, 

913-338-4070/800-821-3627  (Formerly: 

Physicians  Reference  Laboratory 

Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Ckiremont  Mesa  Eoad, 

San  Diego,  CA  92111, 61»-27»-2600/80O- 

882-7272 
Precision  Analytical  Laboratories,  Inc.,  13300 

Blanco  Road,  Suite  #150,  San  Antonio,  TX 

78216. 210-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 

Hattiesburg,  MS  39402,  601-264-3856/ 

800-844-8378 
Regional  Toxicology  Services,  15305  N.E. 

40th  Street,  Redmond,  WA  98052,  206- 

882-3400 
Resource  One,  Inc.,  Seven  Pointe  Circle, 

Greenville,  SC  29615.  803-233-5639 
Roche  Biomedical  Laboratories,  1801  First 

Avenue  South,  Birmingham,  AL  35233, 

205-581-4170 
Roche  Biomedical  Laboratories,  1957 

Lakeside  Parkway,  Suite  542,  Tucker,  GA 

30084,  404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1120 

Stateline  Road,  Southaven,  MS  38671, 

601-342-1286 
Roche  Biomedical  Laboratories,  Inc.,  69  First 

Avenue,  Raritan,  NJ  08869,  800-437-4986 
Scott  &  White  Drug  Testing  Laboratory,  600 

S.  25th  Street,  Temple,  TX  76504,  800- 

749-3788 
S.E.D.  Medical  Laboratories,  500  Walter  NE., 

Suite  500,  Albuquerque,  NM  87102,  505- 

848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 

Street,  Reno,  NTV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Avenue.  Van  Nuys,  CA  91045, 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Drive.  Atlanta,  GA 

30340,  404-934-9205  (name  changed: 

formerly  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Parkway,  Schaumburg,  IL 

60173,  708-885-2010  (name  changed: 

formerly  International  Toxicology 

Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

11636  Administration  Drive,  St.  Louis,  MO 

63146.  314-567-3905 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Road,  Norristown.  PA  19403, 

800-523-5447  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Qinical  Laboratories, 

8000  Sovereign  Row,  Dallas,  TX  75247. 

214-638-1301  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafayette  Boulevard,  South  Bend,  IN 

46601,  21»-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Road,  Suite  6,  Tempe,  AZ  85283, 602-438- 

8507 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  N.  Lee 

Street,  Oklahoma  City,  OK  73102, 405- 

272-7052 


St.  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Cair  Lane,  St.  Louis,  MO 
63104,  314-577-8628 

Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia,  MO  65203,  314-882-1273 

Toxicology  Testing  Service.  Inc..  5426  NW. 
79th  Avenue.  Miami,  FL  33166,  305-593- 
2260 

No  laboratories  withdrew  firom  the 
National  Laboratory  Certification 
Program  during  July  1993. 
Rkhard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  93-18383  FUed  8-2-93;  8:45  am] 
MLUNQ  COOC  41M-aO-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

Podwt  No.  N-93-3495;  FR-3161-N-«1] 

Federally  Mandated  Exclusions  From 
Income 

agency:  Office  of  the  Secretary,  HUD. 
AcnoN:  Notice. 

SUMMARY:  Under  several  HUD  programs 
(Rent  Supplement  imder  part  215; 
Mortgage  Insurance  and  Interest 
Reduction  Payment  for  Rental  Projects 
under  part  236;  section  8  Housing 
Assistance  programs;  and  the  Public  and 
Indian  Housing  programs),  the 
definition  of  income  does  not  include 
amounts  of  other  benefits  specifically 
exempted  by  Federal  law.  Periodically, 
HUD  annoimces  the  list  of  benefits  so 
excluded.  This  notice  reports  that,  (1) 
earned  income  tax  credit  refunds;  (2) 
student  financial  assistance  under  title 
IV  of  the  Higher  Education  Act  of  1965; 
and  (3)  the  value  of  any  child  care 
provided  or  arranged  (or  any  amount 
received  as  payment  for  such  care  or 
reimbursement  for  costs  incurred  for 
such  care)  under  the  Child  Care  and 
Development  Block  Grant  Act  of  1990 
are  not  to  be  considered  as  income  for 
purposes  of  the  programs  mentioned  • 
above. 

t>ATE8:  Effective  Date  for  Earned  Income 
Tax  Credit:  January  1. 1991. 

Effective  Date  for  Student  Financial 
Assistance:  OdoheT  1, 1992. 

Effective  Date  for  Child  Care  and 
Development  Block  Grant  Assistance: 
November  4, 1992. 
FOR  FURTHER  MFORMATION  CONTACT: 

For  Rent  Supplement  (section  215), 
section  236,  and  section  8  programs 
administered  imder  24  CFR  parts  880, 
881,  and  883  through  886:  James  J. 
Tahash,  Director,  Planning  and 


Procedures  Division,  Office  of 
Multifamily  Housing  Management, 
room  6182,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3944.  A  telecommunications  device 
for  bearing  impaired  persons  (TDD)  is 
available  at  (202)  708-4594.  {Jhese  are 
not  toll-free  telephone  numbers.) 

For  section  8  programs  administered 
under  24  CFR  part  882  (Rental 
Certificates,  Moderate  Rehabilitation) 
and  under  part  887  (Rental  Vouchers), 
and  for  Public  Housing  programs; 
Edward  Whipple,  Director,  Occupancy 
Division,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC.  20410,  telephone: 
(202)  708-0744,  or  TDD:  (202)  708- 
0850.  (These  are  not  toll-free  telephone 
numbers.) 

For  Indian  Housing  programs: 
Dominic  Nessi,  Director,  Office  of 
Indian  Housing,  room  4140,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington. 
DC,  20410,  telephone:  (202)  708-1015, 
TDD:  (202)  70&-0850.  (These  are  not 
toll-fi«e  telephone  numbers.) 

Any  member  of  the  public  who 
becomes  aware  of  any  other  Federal 
statute  that  requires  any  other  benefit  to 
be  excluded  from  consideration  as 
income  in  these  programs  should 
submit  information  about  the  statute 
and  the  benefit  program  to  one  of  the 
persons  listed  as  contact  or  to  the  Rules 
Docket  Clerk,  room  10276,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410. 

SUPPLEMENTARY  INFORMATION:  Under 
certain  HUD  subsidized  housing 
programs,  annual  income  is  a  factor  in 
determining  eligibility  and  level  of 
benefits.  Annual  income  is  broadly 
defined  as  the  anticipated  total  income 
from  all  sources  received  by  every 
family  member.  Traditionally.  HUD 
excludes  certain  types  of  benefits  frtim 
applicants'  and  participants'  annual 
income.  In  addition,  under  24  CFR 
215.21(c)(ll),  236.3(c)(ll), 
813.106(c)(ll),  905.102,  and 
913.106(c)(ll),  the  definition  of  annual 
income  excludes  amounts  specifically 
excluded  by  any  other  Federal  statute 
from  consideration  for  purposes  of 
determining  eligibility  for  or  level  of 
benefits  to  be  received  under  the  HUD 
programs  in  question.  HUD  programs 
other  than  those  specifically  listed  in 
this  notice  may  be  affected  by  changes 
in  the  definition  of  annual  income.  This 
is  because  some  programs,  for  example, 
the  sections  202  and  811  Capital 
Advance  Programs,  reference  either  part 
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.813  or  913  for  their  definition  of 
income. 

Section  11111(b)  (26  U.S.C  32(j))  of 
the  Omnibus  Budget  Recondliatioo  Act 
of  1990  (1990  OBR  Act)  (Pub.  L.  101- 
508.  approved  November  5. 1990} 
exclu«iei,  for  taxable  years  beginning 
after  December  31. 1990.  the  earned 
income  tax  credit  (EITC)  refund  from 
being  considered  as  income  for 
purposes  of  HUD's  assisted  housing 
programs.  The  earned  income  tax  credit 
refimd  is  a  payment  from  the  Internal 
Revenue  Sovice  to  low  income  workers 
with  children.  Eligible  workers  must 
apply  for  this  credit.  The  refund  may  be 
received  over  the  year  as  a  regular 
addition  to  a  worker's  pay.  or  as  a  single 
sum  after  filing  a  tax  return,  at  the 
option  oftheworicer.  Under  either 
option,  no  EITC  refund  payment 
received  on  or  after  January  1, 1991  is 
considered  as  income  for  the 
Department's  assisted  housing 
programs.  This  exclusion  is  added  as 
paragraph  (xiv)  to  the  list. 

Because  HUD  regulations 
promulgated  before  the  1990  OBR  Act 
spedfiodly  include  in  annual  income 
any  earned  income  tax  credit  to  the 
extent  it  exceeds  income  tax  liability, 
they  are  being  amended,  in  a  separate 
rulemaking  document,  to  remove  this 
requirement 

section  471  of  the  Higher  Education 
Act  Amendments  of  1992  (HEAA  1992) 
(Pub.  L  102-325.  approved  July  23. 
1992)  amended  secticm  479B  of  the 
Higher  Education  Act  of  1965  to 
provide:  I 

Notwithstanding  any  other  provition  of 
law,  student  financial  assistance  received 
under  this  title,  or  under  Bureau  of  Indian 
Afbirs  student  asststanc*  programs,  shall  not 
be  taken  into  account  in  detecmlning  the 
need  or  eligibility  of  any  person  fwoe  nefits 
or  assistance,  or  the  amount  of  such  bniefits 
or  assistaoca,  undar  any  Federal,  Stale .  or 
local  program  financed  in  whole  or  in  part 
with  Federal  funds.  i 

Section  2  of  HEAA  1992  establishes 
an  effective  date  for  its  amendroen's  of 
October  1. 1992.  "Except  as  o^erv«  ise 
provided  in  this  Act  •  •  •".Although 
section  480(b),  entitled.  "Effoctive  Date 
For  Amendments  To  Part  F"  (and 
section  471  appears  in  part  F).  states  an 
effective  date  of  July  1. 1993.  this 
effective  date  applies  cmlv  "with  respect 
to  detnminations  of  need  undar  such 
partF*  *  '".The  effective  date.  thus, 
for  this  exdusioa  from  income  is 
October  1. 1992. 

The  Department  had.  under  peragraph 
(ix)  in  the  previous  published  notice  of 
Federally  mandated  exclusions  from 
income,  excluded.  "Amounts  of 
scholarships  funded  under  title  IV  of  the 
Higher  Education  Act  of  1965,  including 


awards  imder  the  Federal  work-study 
program  or  under  the  Bureau  of  Indian 
Affairs  student  Assistant  programs,  that 
are  made  available  to  cover  the  cost  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation,  and 
miscellaneous  personal  expenses  of  a 
student  at  an  educational  institution  (20 
U.S.C.  1087uu)".  Paragraph  (ix)  is  being 
amended  in  this  notice  to  reflect  the 
current  status  of  the  law,  which  places 
no  limits  on  the  types  of  scholarship 
costs  under  title  IV  eligible  for 
exclusion. 

Section  8(b)  (42  U.S.C.  g858q)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Amendments  Act  of  1992 
(Pub.  L.  102-586,  approved  November 
4. 1992)  provides  that  the  value  of  any 
child  care  provided  or  arranged  (or  any 
amount  received  as  payment  for  such 
care  or  reimbursement  for  costs  incurred 
for  such  care)  under  the  Child  Care  and 
Development  Block  Grant  Act  of  1990 
shall  not  be  treated  as  income  for 
purposes  of  any  other  Federal  or 
Federally-assisted  program  that  bases 
eligibility,  or  the  amount  of  benefits,  on 
need.  The  effective  date  of  this 
provision  is  the  effective  date  of  the 
statute,  November  4, 1992.  This 
exclusion  is  added  to  the  list  as 
paragraph  (xiii). 

The  Department  published  its  last 
updated  list  of  federally  mandated 
exclusions  fix)m  income  on  July  23, 
1990  (55  FR  29905).  This  notice 
supersedes  that  announcement. 

The  following  list  of  program  benefits 
is  the  comprehensive  list  of  benefits  that 
currently  qualify  for  the  income 
exclusion  stated  in  24  CFR 
215.21(c)(ll).  236.3(c)(ll). 
813.106(c)(ll),  905.102,  and 
913.106(c)(ll): 

(i)  The  value  of  the  allotment 
provided  to  an  eligible  household  under 
the  Food  Stamp  Act  of  1977  (7  U.S.C. 
2017(b)): 

(ii)  Payments  to  Volimteers  under  the 
Domestic  Volunteer  Services  Act  of 
1973  (42  U.S.C.  5044(g),  5058); 

(iii)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Act  (43 
U.S.C.  1626(c)): 

(iv)  Income  derived  bom  certain 
submarginal  land  of  the  United  States 
that  is  held  in  trust  for  certain  Indian 
tribes  (25  U.S.C.  459e); 

(v)  Payments  or  allowances  made 
under  the  Department  of  Health  and 
Human  Services'  Low-Income  Home 
Energy  Assistance  Program  (42  U.S.C 
8624(f)); 

(vi)  Payments  received  under 
programs  fimded  in  whole  or  in  part 
under  the  Job  Training  Partnership  Act 
(29  U.S.C.  1552(b)): 


(vii)  Income  derived  from  the 
disposition  of  funds  of  the  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L.  94-540. 
90  Stat.  2503-04; 

(viii)  The  first  $2,000.00  of  per  oplta 
shares  received  from  judgment  funds 
awarded  by  the  Indian  Claims 
Commission  or  the  Coiut  of  Claims  (25 
U.S.C.  1407-08)  or  from  funds  held  in 
trust  for  an  Indian  tribe  by  the  Secretary 
of  the  Interior  (25  U.S.C.  117b.  1407); 

(ix)  Amounts  of  scholarships  funded 
under  Title  FV  of  the  Higher  Education 
Act  of  1965,  including  awards  under  the 
Federal  work-study  program  or  under 
the  Bureau  of  Indian  Affairs  student 
assistance  programs  (20  U.S.C.  1087uu); 

(x)  Payments  received  fi^m  programs 
funded  under  Title  V  of  the  Older 
Americans  Act  of  1965  (42  U.S.C. 
3056(f)):  and 

(xi)  Payments  received  on  or  after 
January  1, 1989,  from  the  Agent  Orange 
Settlement  Fund  or  any  other  fund 
established  pursuant  to  the  settlement 
in  the  In  Re  Agent  Orange  product 
liability  htigation,  M.D.L.  No.  381 
(E.D.N.Y.); 

(xii)  Payments  received  under  the 
Maine  Indian  Claims  Settlement  Act  of 
1980  (Pub.  L.  96-420,  94  Stat.  1785); 

(xiii)  The  value  of  any  child  care 
provided  or  arranged  (or  any  amount 
received  as  payment  for  such  care  or 
reimbursement  for  costs  incurred  for 
such  care)  under  the  Child  Care  and 
Development  Block  Grant  Act  of  1990 
(42  U.S.C.  9858q). 

(xiii)  Earned  income  tax  credit  (ETTC) 
refund  payments  received  on  or  after 
January  1, 1991  (26  U.S.C.  32(j)). 

Dated:  )unel,  1993. 
Henry  G.  Cisneros. 
Secretary. 

(FR  Doc  93-18474  Filed  »-2-93: 8:45  am] 
MUMQ  COOC  42ia-aS-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(ES-960-9800-^;  ES-046168,  Group  193, 
Florida] 

Notice  Of  Filing  of  Plat  of  the 
Dependent  Resurvey,  Subdivision  of 
Section  2  And  Metee-And-Bounds 
Survey 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  north  boundary,  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
2,  and  the  metes-and-bounds  survey  of 
certain  parcels  in  section  2,  Township 
29  South,  Range  19  East.  Tallahassee 
Meridian,  Florida,  will  be  officially  filed 
in  Eastern  States,  Springfield,  Virginia 
at  7:30  a.m..  on  September  7, 1993. 
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The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
SpringHeld,  Virginia  22153,  prior  to 
7:30  a.m.,  September  7, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  23, 1993. 
Larry  Hamilton, 
Acting  State  Director. 
IFR  Doc.  93-18436  Filed  8-2-93;  8:45  ami 
BHJJNO  cooe  4*ie-0J- 


[ES-960-9800-02;  ES-046165.  Group  188. 
FkKlda] 

Notice  of  Filing  of  Plat  of  ttie 
Dependent  Resurvey  and  Subdivision 
of  Section  15 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
15,  and  the  survey  of  a  portion  of  Levee 
L-60  right-of-way.  Township  39  South, 
Range  33  East,  Tallahassee  Meridian, 
Florida,  will  be  officially  filed  in 
Eastern  States,  Springfield,  Virginia  at 
7:30  a.m.,  on  September  7, 1993. 

The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States,  Biu^au  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  September  7, 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  13, 1993. 
Lany  Hamilton, 
Acting  State  Director. 
(FR  Doc.  93-18437  Filed  8-2-93;  8:45  am] 
BHJJNO  CODC  4310-QJ 


[CO-930^920-10-4329;  COC-S5373] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Colorado 

AGENCY:  BiuBau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy  has 
requested  the  withdrawal  of  three 


separate  sites  comprised  of  847  acres  of 
public  lands  in  Colorado  for  a  period  of 
5  years.  These  three  sites  are  proposed 
as  permanent  disposal  sites  for 
radioactive  uranium  mill  tailings.  If 
these  sites  are  designated  for  permanent 
disposal,  administrative  jurisdiction 
will  be  transferred  to  the  Department  of 
Energy  for  management.  This  notice  will 
segregate  these  lands  from  operation  of 
the  public  land  laws,  including  location 
and  entry  under  the  mining  laws  for  up 
to  2  years.  The  lands  will  continue  to  be 
open  to  mineral  leasing. 
DATES:  Comments  on  the  proposed 
withdrawal  or  request  for  public 
meeting  must  be  received  on  or  before 
November  1, 1993. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  (303)  239-3706. 
SUPPLEMENTARY  INFORMATION:  On  July  6, 
1993,  the  Department  of  Energy  filed 
application  to  withdraw  the  following 
described  public  lands  from  settlement, 
sale  location,  or  entry  under  the  public 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights,  pursuant 
to  the  authority  vestnH  in  thfl  .Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714: 

New  Mexico  Prindpal  Meridian 

Site  A 

T.  46  N..  R.  16  W., 

Sec  25.  SEV4SWV4SEV4SWV4. 
SViSEV4SEV4SWV4,SV4SWV4SWV4SEV4. 
and  SWV4SEV4SWV4SEV4; 

Sec.  36.  WViEViNWV4NEV4, 
WV2NWV4NEV4.  W'/2NEV4SWV4NEV4, 
NWV4SWV4NEV4,  EV2WV^NEV4NWV4, 
E»/iNEV4NWV4,  E»/iNWV4SEV4NWV4, 
and  NEV4SEV4NWV4. 

New  Mexico  Principal  Meridian 

SiieB 

T.  46  N..  R.  18  W.. 
Sec  21,  S'/4SWV4; 

Sec  28.  NWV4NEV4,  S'/tNE'/4,  N'ANW'A, 
SEV4NWV4,  and  N'/iSEV4. 

6th  Principal  Meridian 

SiteC 

T.  7  N.,  R.  94  W., 

Sec  19,  Lots  S,  6,  and  7,  Ei>^NWy4, 
NEV4SWV4,  and  W%E'/i. 

The  lands  described  aggregate 
approximately  847  acres  of  public  land. 

The  purpose  of  requesting  these 
withdrawals  is  to  segregate  the  lands 
and  provide  protection  until 
requirements  are  completed  for  a 
permanent  transfer  of  jurisdiction  to  the 


Department  of  Energy,  under  the 
authority  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  42  U.S.C 
7801,  as  amended. 

Effective  on  the  date  of  publication, 
these  lands  are  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
lands  remain  open  to  mineral  leasing, 
subject  to  conciurence  by  the 
Department  of  Energy,  the  Nuclear 
Regulatory  Commission,  and  the 
Department  of  Interior.  The  lands  will 
remain  open  to  surface  uses  which  are 
compatible  with  the  project  until  the 
withdrawal  is  final. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  If  the  authorized 
officer  determines  that  a  meeting  should 
be  held,  the  meeting  will  be  scheduled 
and  conducted  in  accordance  with 
Bureau  of  Land  Management  43  CFR 
2310.3-l(c)(2). 

All  persons  who  desire  to  submit 
comments,  suggestions,  or  objections  or 
who  desire  public  meeting  for  the 
purpose  of  being  heard  on  this  proposed 
action  must  submit  a  written  request 
with  the  Colorado  State  Director  within 
90  days  of  the  date  of  publicatinn  of  thi« 
notice 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  fitim  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  operation  of  the  public 
land  laws,  as  specified  above,  unless  the 
application  is  denied  or  cancelled  or  the 
transfer  of  administrative  jurisdiction 
takes  place  prior  to  that  date. 

The  temporary  segregation  of  the 
lands  in  connection  with  the 
application  shall  not  affect  the 
administrative  jurisdiction  over  the 
lands  and  will  not  authorize  any  use  of 
the  land  by  the  Department  of  Energy. 
Robert  S.  Schmidt, 
Chief,  Branch  of  Realty  Programs. 
[FR  Doc.  93-18380  Filed  8-2-93;  8:45  am] 

WLUNO  CODE  431(KI8-M 


[MT-930^210-06;  MTM  82330] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
19,684.74  acres  of  public  mineral  estate 
for  protection  of  the  unique  resources 
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within  the  Sweet  Grass  Hills  (SGH)  Area 
of  Oitical  Environmental  Concern.  This 
notice  closes  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws.  The  lands  will  remain 
open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
November  1. 1993. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM.  P.O.  Box  36800. 
Billings.  Montana  59107. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  Binando,  BLM  Montana  State 
Office.  406-255-2935. 
8UPP1.EMENTARY  MFORMATION:  On  July 
28, 1993.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands 
from  location  and  entry  under  the 
mining  laws,  but  not  from  the  public 
land  laws  or  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Priadpal  MeridlM 

T.  37  N.,  R.  1  B.. 
Sac  1,  lots  S  to  8.  Inchitive:       , 
Sec  2.  lots  5  to  S.  and  SV^SEVti: 
Sec  11.  E'AEVi;  ' 

Sec  12,  loU  1  to  8.  inclusive,  and  SViNV^; 
Sec  13,  JoU  1  to  5^  inclusive.  WANEVi, 

NWV«.  N'/iSWV«,  SEV4SWV«.  and 

W'/iSEV4; 
Sec.  14,  lots  1  to  3,  inchicive.  NVa.  SWVi. 

and  N'/iSE'/.;  j 

Secl5,E'/4B'/i:  I 

Sec  22.  E>/%NEV«: 
Sec  23.  lot  1,  E%NBVi.  SW'ANE'A.  NWV«i. 

S>/iSWV4,  and  SEVi; 
Sec  24,  lots  1  to  4,  inclusive,  W^/iE^/t,  and 

Sec.  25,  lots  1  to  10.  Inclusive.  SWViNEWi. 

S'/iNWV«,  NVaSWV4,  NWV4SEV4; 
Sec  26.  E'/iNEV4.  NViNWVi.  and  S'/»; 
Sec  27,  NEV4NEV4.  S'ANWVi.  NE'/.SWV*. 

and  NWV4SB»/«;  j  . 

Sec  34  NEV«NEV4'  ' 

Sec  35!  NEV4.  EVU^IWVi.  and  SWViNW'/i. 
T.  36  N..  R.  2  E.. 
Sec  5.  lot  4; 

Sec  6.  lots  1  and  2.  and  SW^/tNE^A; 
Sec  23.  E'/iNEV4  and  N'/^EV«: 
Sec.  24,  SW'ANWV4  and  W'/iSWVi; 
Sec  25.  SEV4NEV4  and  EViSEV*. 
T.  37  N..  R.  2  E., 

doc*  3f 

Lots: 

Sec  6.  lots  6.  7. 8. 9.  and  10; 

Sec  7.  lots  1  to  4.  Inclusive,  and  EVtSWVi; 

Sec  17.  WV<iSWV«; 

Sec  18.  SWV4NEV4.  B<r6SEV4,  and 

NWv«SEV4: 
Sec  19,  loU  2, 3,  and  4,  NE^/iNEVi, 

SEV«N\VV4.  and  NEVtSW'/.; 
Sec.  20.  NW"4NEV4  and  N'/iNW'/i; 
Sec  30.  lots  1  to  4,  inclusive.  SV2NEV4, 

SEV4NWV4.  Ev^WV4.  and  SBV4; 
Sec  31.  lots  1.  2.  and  3.  NB'A.  EVihJW'A. 

NBV4SWV4.  and  N\^SEV4. 
r.  35  N.,  R.  3  E., 
Sec  3,  lot  4  and  SWV«NWMi: 


UMI 


Sac  4.  Iota  1  and  2.  SVJ4EV4. 
T  36  N    R.  3  B. 
Sec  7.  lot  2.  SWV4NEV4,  SBV*NWV», 

EVkSWV4.  and  NWVti^Vi: 
Sec  9,  NEV4SWV4  and  SEV4SBV1:  ■ 
Sec  10.  S</>SWV4  and  SWViSEVi: 
Sac  11  NWV^SWV4' 

Sac  is!  NW%.  W\*SWV4.  and  SEV4SWV4; 
Sac  17.  lots  1  and  2.  BVtSWV4.  and  SBV4; 
Sec  18.  lots  5,  6, 11,  and  12.  and 

NWViNEVi: 
Sac  19.  lots  3  and  4.  BV^SWV«i.  and 

S'/iSE'/.; 
Sec  20.  EV1NEV4.  NWV4NEV4,  NEV4^4WV^, 

WV1SWV4,  and  SEV4SWV4: 
Sec  21.  NBV4.  NV4NWV4.  and  S^/iSWV*-. 
Sec  22  I^WV^' 
Sec.  23!  WViNE'A,  B%NWV4,  KWV4NWV4. 

and  SWy4SWV4; 
Sac.  29.  WV1NEV4.  W'A.  and  SE'A; 
Sec.  30.  lots  1  and  2.  ti^/»NEV*,  SWy4NEV4. 

E',^NWV4,  and  SEV4SEV4; 
Sec.  31,  loU  2  and  3,  NEV4NEV4,  and 

SWV4SEV4; 
Sec.  32.  NViNVi.  SEV4NEV4.  SWV4, 

W>/»SEV4.  and  SEV4SEV4; 
Sec  33,  SV1NEV4,  NV^SEV4,  and  SE>/4SEV4: 
Sec.  34.  NWV4NEV1,  NV1NWV4.  and 
SWV4SWV4. 
T.  35  N..  R.  4  B.. 
Sec.  2.  lot  2,  SWy4NBV4,  EV1SWV4,  and 
NWV4SEV4. 
T.  36  N.,  R.  4  B., 
Sec  1.  lots  1.  2,  and  3,  SViNEvd.  and 

NEV4SEV4: 
Sec  9.  SEVi: 

Sac  10.  loU  3  and  4.  and  Bv^SWVi- 
Sec  24,  lots  1  to  4,  inclusive,  NV^NEV4, 

SWV4NEV4.  and  NWV4NWV4; 
Sec.  25,  lots  1  to  6,  inclusive,  NEV4, 

SEV4NWV4,  and  N'/.SWV4: 
Sec  26,  SEV4NEV4,  EVtSEVA.  and 

SWV4SEV4; 
Sec.  34,  E^/iNEV*  and  SWV4NB1/4: 
Sec  35.  EV^NEV4: 
Sec  36.  lote  1.  2. 3.  and  5. 
T.  37  N..  R.  4  E., 
Sac  34,  NVU^Vk  and  SWV4r4EV4: 
Sec.  35.  NWV4NWV4. 
T.  35  N..  R.  5  E.. 

Sec.  5,  lot  4.  SWV4NWV4,  and  NEV4SWV4; 
Sec.  6,  lots  1,  2  and  5,  and  SWV4NEV4. 
T.  36  N..  R.  5  E.. 
Sec  3.  lot  1  and  hJEViSE'A: 
Sec.  4.  WV2SWV4; 
Sec  5.  SWV4SWV4: 

Sec  6.  lot  6,  NEV4SWV4.  and  SEV4SEV4; 
Sec  7.  lot  1,  NV«iNEV4,  and  NEV4NWV4; 
Sec.  8,  EVtNEV4,  NWV4NEV4.  and 

W'/iNWV4; 
Sec.  9.  NWV4NWV4: 
Sec  14.  S'/iSW'A; 
Sec.  18,  NVirOBVi; 
Sec.  19,  loU  1  to  9,  inclusive,  NV^NEV4. 

r4EV4NWV4,  SBV4SWV4,  and  SWy4SEi/4; 
Sec  20,  lots  1  to  5,  inclusive,  NVi, 

N'/iSEVi; 
Sec  21.  N*/^NVi.  SBV4NBV4,  NV^WVi,  and 

SEV4SEV4; 
Sec.  22,  WV^NWV4.  and  EV^SBV4: 
Sac.  23.  WViNEV4.  SEV4NEV4,  NEV4NWV4. 

SV^WV4.  and  SWV4SEV4; 
Sec  26,  NWV4NWV4: 
Sec.  27.  W'/iWVi.  SBV4SWV4.  and 

SWV4SEV4; 
Sac  28,  SEV4NEV4  and  SEVSi; 


Sac.  29,  lots  1  to  5,  inclusive,  lots  7  to  10, 

inclusive,  SWv;iNWV4,  NV1SWV4.  and 

SWV4SWV4; 
Sec  30,  loU  1  to  4,  inclusive,  EV^,  and 

E'/iWVi; 
Sec.  31,  lots  1  to  4,  inclusive,  MS  3418, 

E'A,  NE»/4NWV4,  and  SEV4SWV4; 
Sec.  32,  lots  1  to  5,  inclusive,  E'ANE'/i, 

SWV4NEV4: 
Sec.  34,  Ni/^NE%. 
T.  37  N.,  R.  5  B.. 
Sec.  29.  SEV4SE1/4; 
Sec  30,  SEV4SWV4. 
The  areas  described  aggregate 
approximately  19,684.74  acres  in  Toole  and 
Liberty  Counties.  . 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  high  value 
potential  habitat  for  reintroduction  of 
endangered  peregrine  falcons,  areas  of 
traditional  religious  importance  to 
Native  Americans,  aquifers  that 
currently  provide  the  only  potable  water 
in  the  area,  and  seasonally  important  elk 
and  deer  habitat. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  at  the  address 
specified  above. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  in  connection  with 
the  proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  A  notice  of 
the  time  and  place  of  the  public  meeting 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  01  2  years  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  luiless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  the 
date. 

The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are:  Maintenance  of  existing 
communication  sites,  acceptance  of 
applications  for  new  communication 
sites  on  East  Butte,  and  activities  which 
will  not  disturb  the  surface  (such  as 
hunting,  hiking,  camping,  Native 
American  religious  practices,  water 
sampling  and  vegetation  inventories). 
The  existing  road  closure  that  is  in 
effect  for  the  SGH  will  be  continued. 
Limited  motorized  use  is  available  by 
permit  only  to  livestock  ranchers  with 
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leases  and  selacted  sMs  and  federal 
government  activities.  Exploration  and 
development  on  existing  oil  and  gas 
leases,  minor  forest  product  sales,  such 
as  post  and  pole  sales,  livestock  grazing 
on  existing  leases,  maintenance  and 
repair  of  livestock  facilities,  and 
collection  of  mineral  data  by  tb»  United 
States  necessacy  to  dalenmn&the 
validity  of  existing  claims  are  allowed. 
Applications  will  also  be  accepted  for 
supporting  rights-of-way  for  local 
ranching  and  domestic  needs. 

Dated:  July  29, 1993. 
Robert  H.  LMftoa, 
State  Director. 
IFR  Doc.  93-18447  Filed  8-2-«3;  6:45  ami 
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Fisti  and  Wildlife  Service 

Avaiiatiiltty  of  Finding  of  No  Significant 
impact  and  FhMri  Envifoniwental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Timber  Management 
Practices  in  Conecuh  and  IMonroe 
Counties,  AL 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  bitemationai  Pe^m 
Timberlands  Operating  Company,  Ltd. 
(Applicant),  a  publicly  traded 
partnership,  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(b)  of  the  Endangered 
Species  Act  (Ad).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  a  threatened 
species,  the  Red  Hills  salamander 
(Pbaeognathus  hubrichti),  known  to 
occupy  lands  ovimed  by  the  applicant  in 
Conecuh  and  Monroe  Counties,  south- 
central  Alabama. 

The  Service  also  announces  tlie 
availability  of  a  final  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  requests  to  the  addresses  below. 
The  Service  is  soliciting  data  on  the  Red 
Hills  salamander  to  assist  in  the 
requirement  of  the  intra-Service 
consultation.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1960k  as  sounded.  The  Finding 
of  No  Significant  Impact  is  based  on 


informatioa  contained  in  die  EA  and 
HCP.  The  final  determination  wili  be 
made  no  soonCT  tfaaa  30  days  from  the 
date  of  ^is  notice.  Thw  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
received  on  or  before  30  days  after 
publication  ofthis  notice. 
AOOnESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office.  Atlanta,  Georgia.  Persons 
wishing  to  rvview  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Documents  will  also  be  available 
for  public  inspection,  by  appcintment, 
during  normal  business  hours  at  the 
Regional  Office,  or  the  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT  780914  in 
such  comments. 

Assistant  Regional  Director,  U.S.  Fish 
and  Wildlife  Service.  Suite  1276,  75 
Spring  Street.  SW.,  Atlanta.  CA 
30303.  (telephone  404/331-3580.  fax 
404/730-3419). 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View 
Parkway,  Suite  A,  Jackson, 
Mississippi  39Z13  (telephone  601/ 
965-4900.  fax  601/965-4340). 
FOR  FURTHER  INFOiWATION  COWFACT: 
Wendell  Neel  at  the  Jackson, 
Mississippi.  Field  Office. 
SUPPLEMENTARY  INFORMATION:  The  Red 
Hills  salamander  is  a  plethodontid 
salamander  and  the  sole  member  of  its 
genus.  Its  range  is  confined  to  a  small 
area  of  southern  Alabama.  Portions  of 
the  applicant's  lands  in  the  Red  Hills 
physiographic  province  of  south-central 
Alabama  are  occupied  by  this  species. 
The  applicant  owns  29,463  acres  of 
timberland  within  the  Red  Hills 
salamander's  historic  range  in  Conecuh 
and  Monroe  Coimties.  Approximately 
6,400  ocres  are  considered  as  occupied 
range.  Optimal  and  suboptimal 
salamander  habitat  occars  in  4.514  aqres 
of  the  occupied  range.  The  two  best 
habitat  classifications  (optimal  and 
suitable  but  suboptimal)  contain  92 
percent  of  the  occupied  Red  Hills 
salamander  sites  observed  during  the 
population  survey  conducted  on  the 
applicant's  land.  These  habitats  are 
characterized  as  having  steep  slopes 
(>30  percent),  are  within  the  Tailahatta 
and/or  Hatcheti^Me  geologic 
formations,  have  moist  loamy  topsails, 
and  are  forested  with  natiuaily 
occurring  mixad  hardwood/pine  and 


piae/ovdMRood  trees.  The  applicant's 
land  with  moderately  steep  slopes  flS- 
iO  percent),  contains  only  8  percent  of 
the  occupied  salamander  sites  observed. 

While  the  applicant  proposes  to 
conduct  normal  forest  management 
practices  in  Red  Hills  salamander 
habitat  with  moderately  steep  slopes 
(15-30  percent),  only  40  percent  of  the 
approximately  1,900  acres  is  occupied 
by- salamanders.  Should  all  individuals 
be  taken  as  a  result  of  normal  forestry 
management  practices,  a  most  unlikely 
event,  the  maximum  numbers  that  could 
be  lost  would  be  the  salamanders 
associated  with  754  acres  of  marginal 
habitat.  The  total  number  of 
salamanders  associated  with  this 
marginal  habitat  is  highly  speculative. 
Dodd  1988,  esHmated  an  average  of  5.05 
burrows  per  lUOm^  (.025  acres)  in 
optimal  habitat.  However,  how 
salamander  density  is  related  to  burrow 
density  is  not  known,  nor  is  their 
pattern  of  distribution.  Accordingly,  an 
estimate  of  the  possible  take  would  have 
little  basis. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  would  probably 
result  in  continued  insidious  and  direct 
habitat  loss  for  the  Red  Hills  salamander 
resulting  in  further  loss  to  the  species 
and  continued  exposure  of  the  applicant 
under  Section  9  of  the  Act.  This  action 
is  inconsistent  with  the  purposes  and 
intent  of  section  10  of  the  Act.  The 
delistmg  of  the  Red  Hills  salamander  as 
an  alternative  was  rejected  as 
biologically  unjustifiable.  Modification 
of  the  HCP  as  an  alternative  was  in  part 
accommodated  during  the  pre- 
application  phase  through  negotiations 
between  the  applicant  and  the  Service. 
The  proposed  action  alternative  is 
issuance  of  the  incidental  take  permit. 
This  provides  for  long  term  preservation 
of  4.514  acres  of  the  best  available 
salamander  habitat  as  mitigation  to  the 
possible  loss  of  salamanders  associated 
with  754  acres  of  marginal  habitat  on 
the  applicant's  lands. 

Dated:  July  19, 1993. 
Nanqr  C.  Good, 

Acting  Assistant  Regional Diiector,  Ecohgicd 
Serx'ices. 

IFR  Doc  93-18378  Filed  8-2-93;  8:45  am] 
BILUNG  coMat»-a5^ 


AvaRabinty  of  Draft  Recovery  Plan  for 
the  Wahiawa  Plant  Cluster  Cyanea 
Undulata,  Dubautia  Pauciflorula, 
Hesperomannia  Lydgatel,  Labordla 
Lydgatei  and  Viola  Helenae  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 
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ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Sovice  (Service)  annoimces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Wahiawa  Plant 
Cluster  (Cyanea  undulata.  Dubautia 
pauciflorula,  Hesperomannia  lydgatei, 
Labordia  lydgatei  and  Viola  helenae). 
All  of  these  except  H.  lydgatei  occur 
only  in  the  Wahiawa  Drainage  basin  on 
the  island  of  Kauai.  Hawaii.  H.  lydgatei 
also  occurs  in  the  Waioli  Stream  valley 
on  Kauai. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  4. 1993  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  OfRce,  P.O.  Box  50167. 
Honolulu,  Hawaii  96850  (Building 
Address:  300  Ala  Moana  Boulevard. 
Honolulu,  Hawaii  96813)  (telephone 
808-541-2749).  Copies  of  the  draft 
recovery  plan  are  available  for  review  at 
the  Kauai  Public  Library,  4344  Hardy 
Street,  Libue,  Kauai  96766.  Written 
comments  and  materials  regarding  this 
plan  should  be  addressed  to  Robert  P. 
Smith.  Field  Supervisor,  at  the  above 
Honolulu  address.  Comments'  and 
materials  received  are  available  upon 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  above  Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  W.  Rosa,  Fish  and  Wildlife 
Biologist,  at  the  Honolulu  address  given 
above. 
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SUPPI.EMENTARY  MFORMA 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  spedes  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
initial  estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 


Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  diuing  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
accoimt  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  are  Cyanea  undulata, 
Dubautia  pauciflorula,  Hespemmannia 
lydgatei,  Labordia  lydgatei  and  Viola 
helenae.  The  areas  of  emphasis  for 
recovery  actions  for  these  species  are 
the  wet  forests  of  the  Wahiawa  Drainage 
area  and  the  Waioli  Stream  valley  on  the 
island  of  Kauai,  Hawuii.  Recovery 
efforts  will  focus  on  securing  habitat, 
managing  it  to  remove  threats  by  aUen 
plants,  insect  infestations,  seed 
predators  and  feral  ungulates, 
augmenting  current  populations  and 
establishing  new  populations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Aotbority:  The  authority  for  tiiis  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C  1533(0. 

Dated:  )uly  27, 1993. 
William  E.  Martin. 

Acting  Regional  Director,  Region  1.  U.S.  Fish 
and  Wildlife  Service. 

(PR  Doc  93-18420  Filed  »-2-93: 8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Place* 

Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
24. 1993.  Pursuant  to  $  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
imder  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127.  Washington.  DC  20013- 


7127.  Written  comments  should  be 

submitted  by  August  18. 1993. 

Beth  M.  Boland. 

Acting  Chief  of  Registration,  National 

Register. 

ILLINOIS 

Cook  County 

Garfield  Park  (Chicago  Park  District  MPS). 

100  N.  Central  Park  Ave.,  Chicago, 

93000837 
Kfandel  Brothers  Warehouse  Building.  3254 

N.  Halsted  St.,  Chicago.  93000841 

Fulton  County 

Chicago,  Burlington  Br  Quincy  Railroad 
Station.  Along  4th  Ave.  between  E.  Elm  St. 
and  E.  Chestnut  St..  Canton,  93000842 

McHenry  County 

Memorial  Hall.  10308  Main  St.,  Richmond, 
93000839 

Peoria  County 

Wear.  Washington  C,  House,  1  mi.  S  and  0.4 
mi.  W  of  jet.  of  IL  90  and  IL  91,  Princeville, 
93000838 

Winnebago  County 

Chicago  &■  North  Western  Railway  Stone 
Arch  Bridge.  0.6  mi.  E  of  IL  251.  0.6  mi. 
W  of  1-90  and  0.2  mi.  S  of  Burr  Oak  Rd., 
Roscoe  vicinity,  93000840 

KANSAS 

Butler  County 

Beaumont  St.  Louis  and  San  Francisco 
Railroad  Water  Tank.  Jet.  of  Third  and  D 
Sts.,  Beaumont.  93000843 

MISSISSIPPI 

Warren  County 

Uptown  Vicksburg  Historic  District 
(Vicksburg  MPS),  Roughly  bounded  by 
Locust,  South,  Washington  and  Clay  Sts., 
Vicksburg,  93000850 

NEW  YORK 

Dutchess  County 

Bard  Infant  School  and  St.  fames  Chapel. 

East  Market  St..  Hyde  Park,  93000848 
Howard  Mansion  and  Carriage  House, 

Howard  Blvd.,  Hyde  Park,  93000862 
Hyde  Park  Elementary  School,  Post  Rd.  N  ot 

jet.  with  Fuller  Ln..  Hyde  Park,  93000860 
Hyde  Park  Firehouse,  Post  Rd.  S  of  jet.  with 

Market  St.,  Hyde  Park,  93000859 
Langdon  Estate  Gatehouse.  US  N  of  jet.  with 

Market  St.,  Hyde  Park,  93000865 
Main  Street — Alhertson  Street — Park  Place 

Historic  District.  Roughly,  Main  St. 

Between  Park  PI.  and  US  9,  Park  twtween 

Main  and  Albertson  St.  and  Alhertson 

adjacent  to  Park,  Hyde  Park,  93000856 
Reformed  Dutch  Church.  Parsonage  and 

Lecture  Hall.  US  9  N  of  jet.  with  Market  St.. 

Hyde  Park,  93000861 
Rogers,  Archibald,  Estate,  ]ct.  of  Mansion  and 

Garden  Sts..  Hyde  Park.  93000864 
Roosevelt  Point  Cottage  and  Boatbouse,  River 

Point  Rd.  at  the  Hudson  R..  Hyde  Park. 

93000851 
Roosevelt.  Isaac,  House,  Riverview  Cir.,  E 

side,  Hyde  Park,  93000857 
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Rymph.  George,  House.  MS  •  Sof  |ct  witk 

S.  Cross  Rd..  Hyda  Park.  93000863 
Vandeibilt  Lane  Historic  District.  Jet.  of 

Vanderbilt  Ln.  and  US  9.  Hyde  Park, 

93000855 
Hales  House.  23  W.  Market  St.  Hyde  Pirk. 

930008Sft 

Oswego  County 

Riverside  Cemetery.  B.  River  Rd.  S  of  JcL  with 
NY  57.  Oswego  Vicinity.  930008S4 

Putaun  County 

Indian  Bmok  Road  Historic  District  )ct  of 
Indian  Broolc  Rd.  and  US  9,  Garrison. 
93000853 

Rockland  County 

DeBaun.  fohn  A..  Mtlt.  NY  ».  N  Side, 
opposife  Tngh»iBw  Ats.,  Tallman, 
93000852 

PENNSYLVANIA 

PikeCounty- 

Nearpass  House  (Upfiar  Delaware  Valley, 
New  York  and  Pennsylvaaia,  UPS). 
Cemetery  Rd..  Westfall  Township.  KfiU 
Rift.  9300084a 

SOUTH  CAROLINA 

Sumter  County 

Orange  Grove,  Jet.  of  SC  43  (Black  Ri  ver  Rd.) 
and  SC  441.  Dalzelt  Vicinity,  S3000845 

TEXAS 

Harris  County 

Wray.  Andrew  Jackson  and  Margaret 
CuUirKOi,  House,  3  Remington  La., 
Houston.  93000044 

IFR  Doc.  93-t8416  FHed  8-2^-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptoyraent  and  Training 
Administratton 

[TA-W-28,460;  TA-W-28.460A] 

Wichita,  KS  and  Portland,  OR; 
Negative  Determination  Regarding 
AppOcatton  for  Reconsideration 

By  an  appHcation  dated  ^ily  16. 1993. 
the  International  Association  of 
Machinists  (lAM)  requested 
administrativs  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  dental  notice  was  »gned 
on  June  18. 1993  and  published  in  ^ 
Federal  Register  on  July  9. 1993  (58  FR 
37028). 

Pursuant  to  29  CFR  9a.l8(c> 
reconsideratiort  may  be  granted  under 
the  following  circiimstances: 

(1)  If  it  appears  on  die  basis  of  &cts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

t2)  If  it  appears  that  the  detwmi nation 
compIeiiMd  of  was  based  on  a  imstufca   . 


in  the*  detemination  of  kcts  not 
previously  considered;  or 

(3>  If  in  the  opinion  of  the  Certifying 
Officer,  a  mtsiitferprstation  of  facts  or  of 
the  law  justiied  saconsideration  of  the 
decisiosL 

The  woilters  produce  aircraft 
fuselages  exclusively  for  the  Boeing 
Company.  The  components  (fuselages) 
are  integrated  into  the  final  product 
(airplartes)  of  the  Boeing  Company.  The 
findings  show  that  Boeing  does  net 
import  fuselages. 

The  union  claims  that  the  worker 
separation  are  the  result  of  foreign 
competition  especially  from  the 
Eim>pean  **Airbus". 

The  investigation  files  shows  that  die 
commwctal  mwket  for  airplanes 
declined  in  1992  compared  to  1991  as 
a  result  of  the  downsizing  in  the  U.S. 
airline  industry.  The  downsizing  was 
the  result  of  mergers  and  liquidations 
reducing  the  number  of  major  carriers 
from  21  to  9  by  mid- 1992.  Coupled  with 
thiis  reorganization  were  a  number  of 
lai^  discounted  drfere  sales  wfatch 
crippled  some  of  the  weaker  airline 
carriers. 

Company  officials  stated  that  while 
the  market  is  shrinking  and  domestic 
and  foreign  airlines  are  experiencing 
financial  difficulties  and  placing  {awer 
orders,  nevertheless^  Boeing  increased 
its  production  and  share  of  the  domestic 
market  to  over  50  percent  in  1992. 

Other  findings  show  that  the 
government  market  for  airplanes 
declined  in  1992  compared  to  1991  as 
a  result  of  cuts  in  the  military  and  space 
spending. 

Fuithet,  imports  of  finished  articles 
(airplanes)  cannot  be  considered  like  or 
directly  competitive  with  their 
component  parts  (fuselages).  Only 
increased  imports  of  articles  that  are 
like  or  directly  competitive  with  Uiose 
produced  at  tbe  workers'  firm 
(fuselages)  can  be  considered  as 
contributing  importantly  to  worker 
separations  and  declines  in  sales  or 
production. 

Conclusion 

After  review  of  the  applic^ion  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  oi  the  law  or  of  the 
facts  which  wtxild  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accortiingly.  the 
application  is  denied. 


Signod  St  Washii^faa..  DC.  tiiia  221k1  da* 
of)uly1M3. 
SteplHe  A.  WaMABsr. 
Deputy  Director^  Office  aflmgislation  Br 
Actuarial  Service,  UuBBipluytiiwitt  btsurante 
Serviee. 
(FR  Doc  93-18476  FUed  8-3-03-,  8:45  am) 


[TA-W-28.528.  TA-W-28,S28A] 

raiU  Steei  Induatry  Diviaion  and  SISCO, 
Inc.,  Tulaa,  Oklahoma;  Dismisaal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Hilti  Steel  Industry  Division  and  SISCO. 
Incorporated.  Tulsia.  CHdahoma.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
detennination.  Tberefare,  dismissal  of 
the  application  was  issued. 

TA-W-28.528  and  TA-W-28.528A;  HiW 
Steel  Industry  Division  and  SISCO, 
Incorporated,  Tulsa,  Oklahoma  (July  21. 
1993). 
Signed  at  Washington,  DC.  this  22nd  day 

of  July,  1993. 

Violet  Thompson, 

Deputy  Director,  Office  of  Adjustment 

Assistance. 

IFR  Doc  93-18478  Filed  8-2-93;  8:45  am) 
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Investigalions  Regarding  Certificatlona 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Aasistance 

Petitions  have  beoi  filed  with  the 
Secretary  of  Labor  under  section  221M 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
tiie  workers  are  etigMile  to  apply  for 
adjustment  assistance  under  title  II, 
chaptw  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thieatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionees  or  any  other  persons 
showing  a  substantial  interest  in.  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
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request  is  filed  in  writing  with  the              Assistence;  at  the  address  shown  below.     Labor,  200  Constitution  Avenue.  NW.. 

Director,  Office  of  Trade^Adtustment          not  later  than  August  13. 1993.                    Washington.  DC  20210. 

Assistance,  at  the  address  shown  below.        The  petiUons  filed  in  this  case  are              Signed  at  Washington.  DC  this  l9th  day  of 

not  later  than  August  13, 1993.                    available  for  inspecUon  at  the  Office  of       July.  1993. 

«  ?,lT^ti;f^.^'^t^,li;i  n«  th«      ^*  Di»«=»°''  OffJ**  °'T"de  Adjustment     violet  Thompwn. 

"bSS^roTZTvi^S^t?"      Ayi^c..Emplo^ent  and  Training        OeputyDU^r,  Office  of  Tro^A.JusUnent 

the  Director.  Office  of  Trade  Adjustment    Admmistretion.  U.S.  Department  of            Assistance. 

APPENDIX 

Petitioner  (unionAMOrttafs/Inn) 

Location 

Daiere- 
ceivad 

Data  of 
petition 

Petition 
No. 

/^rtides  produced 

i.e.  RaintXMvs  (»*r8)  — 

CompaAdd  Computer  Corp.  (wtos) 

CommonweaNh  Tobaooo  Co.  (wfcrs) 

Eastern  StaJnieaa  Steel  (I  fSWA) 

Homestead.  PA 

Houston.  TX 

Kenbridge,  VA 

Baltimore.  MO 

FrencMown.  NJ 

San  Mwooe.  CA 

Newtxirypoft  MA  ... 
Houston,  TX 

07/19/93 
07/19/93 
07/1 9«3 
07/19/93 
07/1 9«3 
07/1 9i«3 
07/1 9«3 
07/1 9«3 
07/1 9i«3 
07/19/93 
07/1 9«3 
07/1 9im 
07/1 9«3 
07/19/93 
07/19/93 
07/19/93 
07/19/93 
07/19/93 
07/1 9«3 

07/07/93 
07/01/93 
07/01/93 
07/01/93 
07/06/93 
07A)6«3 
06AXV93 
07/09/93 
07/09/93 
07/06/93 
07/02/93 
07/07/93 
06/18/93 
06/30/93 
07/06/93 
07/07/93 
07/01/93 
07/06«3 
07/07/93 

28.863 
28.864 
28.865 
28,866 
28,867 
28,868 
28.869 
28.870 
28.871 
28.872 
28.873 
28,874 
28,875 
28,876 
28,877 
28,878 
28,879 
28,880 
28.881 

Ladies'  sweaters. 

RetaM  sales. 

Processed  tobacco. 

Stainless  steel  plates,  stieets,  slabs. 

Industrial  ceramics. 

G.E.C.  Marconi  Electronic  Syetams  (lAM)  . 

Gould.  Inc.  (IBEW) - 

Great  Land  Directional  DrWing  (Co.)  „ 

Hondo  Ol  4  Ha*  Co  (Co )        ,  ,    , 

Radar  systems. 

Electric  fuses. 

Oil  equipment  rental  and  senses. 

Calabasa.  CA 

NewartL  MJ  

Crude  oil  and  natural  gas. 

Essex  Garment  Mfg.  Corp.  (IL6WU)  

Ivory  Intemational.  Inc.  (wtos) 

Heda  Minina  Co.  (wkrs)  — 

Ladies'  undergarments. 

Miami.  FL  

Coeur  D-Alene.  ID  .. 

El  Paso.  TX 

^4onh(ield,  MN 

Rockdete,  TX  

AHen.  TX  

Knit  apparel. 
Corporate  offee. 

Seatt  Corp.  (wkrs) -.... 

SheWahiCo.  (ACfWU) 

Aluminum  Co.  of  America  (USWA)  

XTnt  D»sJ<ette  Products  Inc.  (Co.)  ....... 

Smoke  detectors,  alarms  etc. 
Electronic  circuitry. 
Primary  aluminum. 
Computer  disks. 

Ingersoll-Orssser  Pump  Co.  (USWA)  ..„ 

Flkay  Mining  Co.  (UMWA) - 

Alsnlown,  PA  ........ 

LytNJm.  WV 

Centrifugal  pumps. 
Metallurgical  coal. 

Bandon,  OR  

Softwood  dtmenskmal  lumber. 

(PR  Doc.  93-18477  Filed  8-2-93: 8:45  ami 
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MIn*  Safety  and  Health  Administration 
Pathiont  for  Modification 


The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  CUnchfield  Coal  Compainr 

(Docket  No.  M-93-157-a         I 

CUnchfield  Coal  Company,  P.O.  Box 
4000.  Lebanon.  Virginia  24266  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710-l(a)  to  its  McClure  No. 
2  Mine  (I.D.  No.  44-04946)  located  in 
Dickenson  County.  Virginia.  The 
petitioner  requests  that  the  standard  be 
modified  so  that  the  use  of  canopies  is 
not  required  on  the  Joy  21SC  center- 
driven  shuttle  cars  in  heights  less  than 
48  inches,  and  the  Joy  lOSC-22  end- 
driven  shuttle  cars  in  heights  less  than 
54  inches.  The  petitioner  asserts  that  the 
use  of  canopies  in  less  mining  heights 
would  result  in  a  diminution  of  safety 
to  the  operator. 
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2.  Mountain  Coal  Company 

(Docket  No.  M-93-158-a 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350.  previously  30  CFR 
75.326.  to  its  West  Elk  Mine  (I.D.  No. 
05-03672)  located  in  Gunnison  County, 
Colorado.  The  petitioner  requests  that 
condition  number  16  of  docket  number 
M-90-061-C  be  deleted  bom  the 
Decision  and  Order.  Condition  number 
16  required  sections  to  be  designed  by 
entry  location,  by  number  of  entries,  or 
by  pressure  differential  to  enhance  the 
protection  of  the  intake  escapeway  from 
contamination  by  fires  in  adjacent 
entries.  It  also  required  that  such  design 
be  approved  in  the  Ventilation  System 
and  Methane  and  Dust  Control  Plan  for 
the  mine. 

3.  Nowacki  Coal  Cobipany 

[Docket  No.  M-93-15d-C] 

Nowacki  Coal  Company,  Box  1308, 
R.O.  *1.  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332(b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Nowacki  Coal  Company 
Slope  (I.D.  No.  36-07592)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  air  passing 
through  inaccessible  abandoned 


workings  and  additional  areas  by 
mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  only 
active  working  section,  to  ensure  air 
quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
"The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Nowacki  Coal  Company 

(Docket  No.  M-93-160-C1 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1,  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Nowacki 
Coal  Company  Slope  (I.D.  No.  36- 
07592)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  installed  m 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
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proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Nowacki  Coal  Company 

[Docket  No.  M-93-161-C] 

Nowacki  Coal  Company,  Box  1308, 
R.D.  *1,  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination]  to  its  Nowacki  Coal 
Company  Slope  (I.D.  No.  36-07592) 
located  in  Schuylkill  Coimty, 
Pennsylvania,  llie  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quahty  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Nowacki  Coal  Company 

(Docket  No.  M-93-162-C1 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1,  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)ill).  (4), 
and  (5)  (weekly  examination)  to  its 
Nowacki  Coal  Company  Slope  (I.D.  No. 
36-07592)  located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  air  course  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  examine  the  intake  haulage  slope  and 
primary  escapeway  from  the  gunboat/ 
slope  cair  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Nowacki  Coal  Company 

[Docket  No.  K4^3-163-a 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1,  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Nowacki  Coal 
Company  Slope  (I.D.  No.  36-07592) 
located  in  Schuylkill  County, 
Pennsylvania,  llie  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 


replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Nowacki  Coal  Company 

(Docket  No.  M-93-164-Q 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1.  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  Nowacki  Coal 
Company  Slope  (I.D.  No.  36-07592) 
located  in  Schuylkill  County, 
Pennsylvania,  llie  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Nowacki  Coal  Company 

[Docket  No.  M-93-165-q 

Nowacki  Coal  Company,  Box  1308, 
R.D.  #1,  Tamaqua,  Pennsylvania  18252 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Nowacki  Coal 
Company  Slope  (I.D.  No.  36-07592) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  TITO  Coal 

[Docket  No.  M-93-166-C1 

TITO  Coal,  RD  1.  Box  67A2, 
Williamstown,  Pennsylvania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Whites  Vein 
Slope  a-D.  No.  36-06815)  located  in 
Schuylkill  Cotmty,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  iising  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 


headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  TITO  Coal 

(Docket  No.  M-93-167-C1 

TITO  Coal.  RD  1,  Box  67A2. 
Williamstown,  Pennsylvania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  Whites  Vein  Slope  (I.D.  No.  36- 
06815)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

12.  TITO  Coal 

(Docket  No.  M-93-16S-a 

TITO  Coal,  RD  1,  Box  67A2, 
Williamstown,  Pennsylvania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electric  equipment: 
requirements  for  permissibihty)  to  its 
Whites  Vein  Slope  (I.D.  No.  36-06815) 
located  in  Schuylkill  County, 
Pennsylvania.  'The  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  TITO  Coal 

[Docket  No.  M-93-169-a 

TTTO  Coal,  RD  1,  Box  67A2, 
WilUamstown,  Pennsylvania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Whites  Vein  Slope 
(I.D.  No.  36-06815)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  only  portable 
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fire  extingaishen  to  replacs  existing 
ratjuiiBUMuti  wliera  nek  dust,  wster 
C8IS,  mfl  ouMT  wBter  stongs  sie  noft 
practicsl.  Hw  pelitiiuMr  esseits  uist  tin 
proposed  ahennta  method  would 
provide  at  leest  the  same  measnre  of 
protection  as  would  the  nandatoiy 
standard. 

14.  TITO  Coal 

[Docket  Na  }A-93-i70-Q  ' 

TTTO  Coal.  RD  1.  Box  67A2. 
Williamstown,  Pennsylvania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  7S.1200(d)  and  ti) 
(mine  map)  to  its  Whites  Vein  Slope 
(ID. No.  36-06815) located tai 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sectians 
instead  of  contour  lines  thro\igh  the 
intake  slope,  at  locations  of  rode  tunnel 
connections  between  veins,  and  at  1.000 
feet  intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
woriungs  above  and  below  to  mose 
present  vrithin  100  fset  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  be3rand 
the  100  feet  limit  throu^  rode  tunnels. 
The  petitioner  asserts  ^at  the  poposed 
ahemate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  TITO  Coal 

[Docket  No.  M-93-171-a 

TITO  Coal.  RD  1.  Box  67 A2. 
Williamstown.  Pannsjrivania  17098  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75,1202-l{a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Whites  Vein  Slope 
(I.D.  No.  36-06815)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  aimual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard.  L 

16.  Little  Back  Coal  Cotupta^ 

[Docket  No.  M-93-172-a 

Little  Buck  Coal  Company,  Box  395. 
RD  «4,  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  7S.332tb)(l)  and 
(bK2)  (working  sections  and  working 
places)  to  its  No.  2  Slope  [13.  No.  36- 
08299)  located  in  SdrayUdll  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additimxal 
areas  bv  mixing  wi&  the  air  in  tiie 
intake  haulage  slope  to  ventilate  the 


only  active  working  sectioo,  to  ensure 
air  qoality  by  sampling  intake  air  during 
prendft  and  on-shift  examinations,  and 
to  suspend  mine  producticn  vrhen  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  Am  proposed 
alternate  method  wotdd  provide  at  least 
the  same  measure  of  prolBolion  as 
would  the  mandatory  standard. 

17.  littla  BediGaelCanq»aay 

(Docket  N&  M-n-ir^-a 

Little  Buck  Coal  Company.  Box  395, 
RD  M,  Pine  &ove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  2  Slope 
(I.D.  No.  36-08299)  located  in 
Schuylkill  County.  PeimsyWania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  ahemative  me&ods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previousfy  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range:  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Little  Back  Coal  Canpaoj 

(Docket  No.  M-«»-174-Cl 

Little  Buck  Coal  Company,  Box  395. 
RD  #4,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Na  2  Slope  (LD.  No. 
36-08299)  located  in  Sdraylldll  Cotmty, 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  inby  the  intake 
portal  and  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  wtmld  the 
mandatory  standard. 

19.  Little  BMckCoyCon^iaBy  - 

(Docket  No.  M-93-17S-<^ 

Little  Bud(  Coal  Company,  Box  395, 
RD  #4,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4). 
and  (5)  (weekly  examination)  to  its  No. 


2  Slope  (1.0.  No.  36-08299)  located  in 
Schuylkill  County,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  traveled  safely.  The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughfy 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

20.  Little  Buck  Coal  Company 

[Docket  No.  M-93-176-C1 

Little  Buck  Coal  Company,  Box  395, 
RD  14,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  2  Slope  (I.D.  No. 
36-08299)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

21.  Little  Buck  Coal  Company 

[Docket  No.  M-93-177-q 
Little  Buck  Coal  Company,  Box  395, 
.  RD  #4,  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  No.  2  Slope  (I.D.  No. 
36-08299)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

22.  Little  Buck  Coal  Company 

[Docket  No.  M-93-178-a 

Little  Buck  Coal  Company,  Box  395, 
RD  #4,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(al 
(temporary  notations,  revisions,  and 
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supplements)  to  its  No.  2  Slope  (I.D.  No. 
36-08299]  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

23.  Primrose  Coal  Company 

(Docket  No.  M-g3-179-Cl 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  7S.332(b)(l)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Primrose  Slope  (I.D.  No. 
36-04629)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampUng  intake  air  diuing 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

24.  Primrose  Coal  Company 

(Docket  No.  M-93-18(>-a 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Permsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Primrose 
Slope  (I.D.  No.  36-04629)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

25.  Primrose  Coal  Company 

(Docket  No.  M-93-181-q 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 


(underground  electrical  installations)  to 
its  Primrose  Slope  (I.D.  No.  36-04629) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  charging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

26.  Primroae  Coal  Company 

(Docket  No.  M-g3-182-q 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Primrose  Slope  (I.D. 
No.  36-04629)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  inby  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  workhig  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

27.  Primrose  Coal  Company 

(Docket  No.  K4-93-183-C] 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4), 
and  (5)  (weekly  examination)  to  its 
Primrose  Slope  (I.D.  No.  36-04629) 
located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  Calls,  certain  areas 
of  the  intake  air  coiu^e  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  examine  the  intake  haulage  slope  and 
primary  escapeway  from  the  gunboat/ 
slope  car  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


28.  Primroae  Coal  Company 

(Docket  Na  M-93-184-q 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Primrose  Slope  (I.D.  No.  36-04629) 
located  in  Schuylkill  County, 
Pennsylvania.  Ilie  petitioner  proposes 
to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  the  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or  a 
preshift  examination.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

29.  Primrose  Coal  Company 

(Docket  No.  M-93-185-C1 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Primrose  Slope  (I.D. 
No.  36-04629)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

30.  Primrose  Coal  Company 

(Docket  No.  M-93-18&-C] 

Primrose  Coal  Company,  214  Vaux 
Avenue,  Tremont,  Pennsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  Primrose  Slope  (I.D. 
No.  36-04629)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tuimel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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31.  PrinutMB  Coal 

(Docket  Na  U-93-U7-Q 

Primrase  Coal  Company.  214  Vaux 
Avanna.  Tramont.  Pannsylvania  17981 
has  filad  a  petHian  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Primrose  Slope  (LD. 
No.  36-04629)  located  in  SdmyUdll 
County.  Pennsylvania.  The  netkionar 
proposes  to  revise  and  sappjemisnt  mine 
maps  on  sn  annual  basis  mstead  of  tiie 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  maiulatoiy  standard. 

32.  Brookside  Coal  Coaspaaji 

[Dockol  No.  M-03-1W-C1  ' 

Brookside  Coal  Company.  Chordi 
Street.  Spring  Glen.  Pennsylvania  17978 
has  filed  a  petition  to  aaodify  the 
application  of  30  CFR  7S.332(b)(l)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  4  Ft  Slope  (LD.  Na  36- 
08218)  located  in  Sdiuylkiil  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  woridngs  tad  additional 
areas  by  mixing  with  the  air  ia  the 
intake  haulage  slope  to  ventilate  the 
only  active  wuking  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshiit  and  on-shift  examinations,  and 
to  suspend  mine  production  wbaa  air 
quality  fiuls  to  meet  specified  critoia. 
The  petitioner  assarts  that  the  proposed 
altemals  method  would  proviae  at  leest 
the  same  measure  of  proUKtion  as 
would  the  mandatary  standard. 

33.  Brookside  Coal  Company 

(Docket  Na  K4-93-189-C1  I 

Brookside  Coal  Company,  Churdi 
Street,  Spring  Clan,  Pennsylvania  17978 
has  filed  a  petition  to  modliy  the 
application  of  30  CFR  75.335 
(coastmction  of  seals)  to  its  4  Ft  Slope 
n.O.  No.  36-08218)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  constniction  using  wooden  materials 
of  moderate  size  and  vreight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inacoesaible  abandoned  woridngs;  to 
accept  a  design  ariteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  this  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measiire  of  protection  as  woidd  the 
mandatory  standard. 


UMI 


34.  Broakaide  Ceal  Gaavany 

(Dodisl  Na  M-n-iao-d 

Brookside  Coal  Company,  Churdi 
Street,  Spring  Glen,  Pannsylvania  17978 
has  filed  a  petition  to  modify  the 
applicstioa  irf  30  CFR  75.340 
(ondarground  electrical  installations)  to 
its  4  Ft  Slope  (LD.  No.  36-08218) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  chaiga  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  chaiging  station  to 
continue  through  the  normal  route  to 
the  last  open  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  leastlhe  same 
meesure  of  protection  as  would  the 
mandatory  standard. 

35.  Brookside  Coal  Company 

(Docket  Na  M-«3-l«t-a 

Brookside  Coal  Company,  Church 
Street.  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshifi 
examination)  to  its  4  Ft  Slope  fI.D.  No. 
36-08218)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunbost  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  poital  and  to  test  far  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  eection.  T^ 
petitioner  propoees  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

36.  Brookside  Coal  Company 

(Docket  No.  K*-«3-192-C| 

Brookside  Coal  Company.  Church 
Street,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364{bKl),  (4), 
and  (5)  (weekly  examination)  to  its  4  Ft 
Slope  (ID.  No.  36-06218)  located  in 
Schuylkill  County,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  traveled  safaly.  The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escepeway  from  the 
gunboat/slope  car  with  an  altamative  air 
quality  evaluation  at  the  sectitrn's  intake 
level,  and  to  travel  and  thorougUy 
examine  theee  areas  for  haxardous 
conditions  onoe  a  month.  The  petitioner 
asserts  that  the  propoaed  alteinate 
method  would  provide  at  leest  the  same 


measure  of  protecticm  as  would  the 
mandatory  standard. 

37.  Brookside  Coal  Company 

(Docket  No.  KMt3-193-C| 

Brookside  Coal  Company,  Church 
Street,  Spring  Glen.  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its  4    ■ 
Ft  Slope  (I.D.  No.  36-08218)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use 
nonpermissible  electric  equipment 
within  150  feet  of  the  pillar  line  and  to 
suspend  equipment  operation  anytime 
the  methane  concentration  at  the 
equipment  reaches  0.5  percent,  either 
during  operation  or  a  preshift 
examination.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

38.  Brookside  Coal  Company 

(Docket  No.  U-Qi-\9*-Q 

Brookside  Coal  Company,  Chiuch 
Street,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2{a)(2) 
(quantity  and  location  of  firengbting 
equipment)  to  its  4  Ft  Slope  [IJD.  Na 
36-08218)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

39.  Brookside  Coal  Company 

(Docket  No.  M-93-19S-C) 

Brookside  Coal  Company,  CfauFch 
Street.  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  4  Ft  Slope  (LD.  No. 
36-08218)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  uaa  cross'sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interc(umected  to  other  veins  be3rond 
the  100  Iset  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  leest 
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the  same  measure  of  protecdon  as 
would  the  mandatory  standard. 

40.  Brooksade  Coal  Compaay 

(Docket  No.  M-g3-ig6-Cl 

Brookside  Coal  Ccmipany,  Church 
Street,  Spring  Gkn.  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-lM 
(temporary  notations,  revisiona,  and 
supplements)  to  its  4  Ft  Slc»e  CLD.  No. 
3&-08218)  located  in  Schuylkill  Caatity, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  "Hie  petitioner 
asserts  that  the  proposed  ahemata 
method  would  provide  at  least  dia  same 
measure  of  protocticm  as  wouU  tha 
mandatory  standard. 

Raquast  fcr  CuiiMiauls 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  &e  Oi&x 
of  Standards,  Regulations  and 
Variances,  Kfine  Safety  and  Harith 
Administratitm,  Room  627. 401S  Wilson 
Boulevard.  Ariingt(».  ^rginia  22203. 
All  comments  must  be  postraaricad  or 
received  in  that  office  on  or  befara 
[September  2, 1993.]  Copies  of  these 
petitions  stb  available  for  inspection  at 
that  address. 

Dated:  July  26, 1993. 

PaUida  W.  Silvay, 

Director,  Office  afStamdartU.  Hgpihtiom  and 
Variances. 

(FR  Doc  93-18484  Filed  8-2-93:  •:4S  ami 

BRXMB  coot  4Bia-49-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notica  (93-063U 

NASA  Advisory  Council  (NAC)  Took 
Fore*  on  Notionol  FocNHIts; 
Aaronautlca  RAD  FOcMlioo  Took 
Group;  Matting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

•UMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub.  L 
92-463,  as  amended,  the  Natioaal 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC  Task  Force  on  National  PacUities. 
Aeronautics  R&D  Facilities  Task  Group. 
DATES:  August  18, 1993,  8:30  a.m.  to 
4:30  p.m.:  and  August  19, 1993, 8:30 
a.m.  to  4:30  p.m. 


ADORUStt:  Figge  Corporation,  Qystal 
Square  3.  suite  703, 1735  Jefiierson  Davis 
Highway,  ArUngton.  VA  22203. 
FOR  RNnHEn  ■IFDIHATIOII COMTACT: 
Mr.  Wayna  McKinnay.  National 
Aeronantics  and  Space  Administration. 
Langley  Research  Center,  Hampton.  VA 
23681  (804/864-8686). 
tUPPLMMffAWY  ■gOnHATWN.  The 
meeting  will  be  open  to  the  public  up 
to  the  swating  capacity  of  the  room.  The 
agenda  far  this  meeting  is  as  follows: 

—Facility  Woridiw  Group  Rqxirts 
^'adlitY  Study  Office  Rep<»t 
—Near  Term  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acconunodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  July  28. 1993. 
Tlmediy  M.  SnlUvaa. 
Advisory  Gomfliittsa  Mant^unant  Officar. 
(FR  Doc.  93-18479  Filed  8-2-93;  8:45  am) 
saiMB  coot  nifr«-M 


NUCLEAR  REQtIlATOHY 
COMMISSION 

Ragutatory  Quido;  laauanco, 
AvaUaMUty 

The  Nuclear  Regulatory  Commission 
has  iaaued  a  revision  to  a  guide  in  its 
RagiilMixy  Guide  Sariea.  This  series  has 
baan  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRG  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  3  to  Regulatmy  Guide  1.9, 
"Selection,  Design,  Qualification,  and 
Testing  (rf  Emeigency  Diesel  Generator 
Units  Used  as  Oass  IE  Onsite  Electric 
Power  Systems  at  Nuclear  Power 
Plants,"  provides  guidance  acceptable  to 
the  NRC  staff  for  complying  with  the 
Commission's  requirements  that  diesel 
generator  units  intended  for  use  as 
onsite  emergency  power  sources  in 
nuclear  power  plants  be  selected  with 
sufficient  csfwdty,  be  qualified,  and 
have  the  necessary  reliability  and 
availability  for  station  blackout  and 
design  basis  accidents. 

Comments  and  suggestions  in 
connection  with  items  far  inclusion  in 
guides  ciurently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  OfBce  of 


Administration,  U.S.  Nudear  Regulatory 
Commission.  Wadiington.  DC  20S5S. 
Regulatory  Guides  are  available  fior 
inspection  at  the  Commission 't  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  Copies  of  isnied 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Laformation  on 
current  GPO  prices  may  be  obtained.by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington.  DC  20013-7082,  telephone 
(202)  512-2249  or  (202)  512-2171. 
Issued  guides  may  also  be  purdiased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS.  5285  Port  Royal  Road, 
Springfield,  VA  22161. 


(5  U.S.Q  552(a)) 

Dated  at  Rockvilk.  Maryland.  OiU  601  dqr 
of)olyl993. 

For  the  Nuclear  RagDlatory  Coministkin. 
Eric  S.  BMkjord. 

Director.  Office  t^  Nuclear  Reguiatory 
Research. 

(PR  Doc  93-18439  Filed  8-2-93;  8:4S  ami 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notica  of  RequMi  lor  ExtanskM  of 
0PM  Fonn  1495  Submitted  to  0MB  for 
Claaranca 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Notice. 

summary:  bi  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
aimounces  a  propoeed  unchanged 
extension  to  a  Conn  which  collects 
information  from  the  public  0PM  Form 
1495,  Fiiwncial  Eligibility  Statement  for 
Student  and  Summer  Aid  Programs,  is 
completed  by  students  applying  for 
Federal  positions  in  the  Stay-in-School, 
Summer  Aid  and  Federal  Junior 
Fellowship  Programs.  Federal  agencies 
use  the  information  to  determine  if 
applications  meet  the  financial  needs 
criteria  required  by  these  programs. 
There  are  10,000  individuals  who 
respond  annually  for  a  total  public 
burden  of  2,500  hours.  For  copies  of  this 
proposal,  call  C.  Ronald  TruewiMlhy  on 
(703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  within  thirty  days 
from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  commenta 
to: 
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C  Ronald  Tniewocthy,  Agsncy  Qavance 

Officar,  U.S.  OfBoe  of  Penonnel 

Maiugement,  CHP  500, 1900  E  Street.  NW.. 

Washington.  DC  2041S  , 

and  I 

Joseph  Lackey,  0PM  Desk  OfBcer,  OfBca  of 

Infonnation  and  Ragulatocy  Afbiit.  OfRca 

of  Management  and  Budget,  Room  3002. 

New  Executive  Office  Building. 

Washington.  DC  20503 

FOR  FURTHER  MFORMATION  COMT  ACT: 
Paul  Robinson,  (202)  606-0870. 

U.S.  Office  of  Penonnel  ManageiQenL 
PahrktoW.UWiMwa.  | 

Acting  Deputy  Dinctor. 
IFR  Doc  93-18388  Piled  8-2-93;  8:45  am] 


Privacy  Act  of  1974:  Routine  U— 

AGENCY:  Office  of  Penonnel 
Management  (OPM). 
action:  Publicatirai  of  notice  of  new 
routine  uses  for  OPM  system  of  tecords 
OPM/CENTRAL-1,  Qvil  Service 
Retirement  and  Insurance  Records. 

SUMMARY:  OPM  propoeee  to  add  two 
new  routine  usee  to  its  system  of  records 
entitled  OPM/CENTRALr-l  to  enable  it 
to  partidpete  in  the  govemmentwide 
Federal  Salary  Offset  program. 
DATES:  The  proposed  new  routine  uses 
will  become  effective  without  further 
notice  on  August  1. 1993,  imless 
comments  dictate  otherwise. 
ADDRESSES:  Send  comments  to  Mary  M. 
Sugar,  Deputy  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Ins\irance  Group;  Office 
of  Personnel  Management:  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM.  Room  4351. 1900  E  Street,  NW.. 
Washington,  DC 

FOR  FURTHER  MFORMATKM  CONTACT: 
loy  Anderson,  (202)  606-0299. 
SUPPLEMENTARY  MFORMATKMC  The  Office 
3f  Personnel  Management  has  decided 
10  participate  in  se{Mrate  debt  collection 
agreements  with  the  Department  of 
Defense  and  the  U.S.  Postal  Service. 
Jnder  these  agreements,  the  Office  of 
?ersonnel  Management  would  furnish 
lata  on  individuals  who  are  delinquent 
n  debts  owed  to  the  Civil  Service 
Retirement  and  Disability  Fimd  to 
antral  facilities  at  the  Department  of 
Defense  and  the  U.S.  Postal  Service, 
rhese  facilities  would  match  the  data 
igainst  active  and  retired  civilian  and 
nilitary  employee  files  of  the  Office  of 
Personnel  Management,  the  Department 
>f  Defense,  other  Executive,  Legislative 
jid  Judicial  agencies  and  the  U.S. 
'ostal  Service.  The  Debt  Collection  Act 
rf  1982  provides  authority  to  o^et 
alary  payments  to  current  and  former 


Federal  employees  who  are  delinquent 
in  debts  owiad  to  the  Federal 
government  Government  regulations 
issued  under  that  Act  provide  for  strict 
due  process  procedures  that  must  be 
followed  prior  to  making  any  offset 
against  current  payments.  The 
Government  must  certify  that  a  debt 
cannot  currently  be  collected  imder  the 
salary  ofbet  provisions  of  5  U.S.C. 
5514(a)(1)  prior  to  referring  past-due 
legally  enforceable  debts  to  the  IRS  for 
offset  against  Federal  income  tax 
refunds  of  persons  owing  debts  to  OPM. 

Office  of  Personnel  Management. 
Pallida  W.LattioMra. 
Acting  Deputy  Director. 

0PM«enlral-1 

SVtTIMNAMi: 

OPM/CENTRAH,  Qvil  Service 
Retirement  and  Insurance  Records. 


RCUTVC  uses  OF  NECONOS  MAMTAMEO  M  THE 
SYSTEM,  MCUJDMQ  CATEQOMCS  OF  USERS  AND 
THE  FURFOSE  OF  SUCH  USES: 


The  following  two  routine  uses  are  to 
be  added: 

pp.  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  the 
U.S.  Postal  Service  to  conduct  computer 
matching  programs  for  the  purpose  of 
identifytiig  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments  and  are  delinquent  in 
their  repayment  of  debts  owed  to  the 
U.S.  Government  under  certain 
programs  administered  by  the  Office  of 
Personnel  Management  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 
administrative  or  salary  oSaet 
procedures. 

qq.  To  any  other  Federal  agency  for 
the  purpose  of  effecting  administrative 
or  salary  offset  procedures  against  a 
person  employed  by  that  agency  or 
receiving  or  eligible  to  receive  some 
benefit  payments  from  the  agency  when 
the  Office  of  Personnel  Management  as 
a  creditor  has  a  claim  against  that 
person. 

[PR  Doc  93-18386  Piled  8-2-93;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-32679;  international  Series 
No.  565;  Rie  No.  SR-CBOE-93-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
tha  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  of 
Reduced-Valua  Long-Term  Index 
Options  on  tha  Financial  Times-Stock 
Exchanga  100  Index 

July  27, 1993. 
L  Introduction 

On  January  21, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act"),!  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  Exchange  Rule  24.9,  "Terms  of 
Index  Option  Contracts,"  to  allow  the 
Exchange  to  list  and  trade  cash-settled, 
European-style  long-term  index  option 
series  ("LEAPS")  3  on  a  reduced-value 
Financial  Times-Stock  Exchange  100 
Index  ("FT-SE  100"  or  "Index").* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32089  (April 

I ,  1993),  58  FR  18289.  No  comments 
were  received  on  the  proposed  rule 
change. 

II.  Description  of  Proposal 
A.  General 

The  Exchange  is  proposing  to  list 
reduced-value  FT-SE  100  LEAPS,  ta 
addition,  the  Exchange  is  also  proposing 
certain  clarifying  changes  that  amend 
Exchange  Rule  24.1(g),  "Current  and 
Closing  Index  Value,"  to  provide  that 
the  current  index  value  of  a  reduced- 
value  LEAP  is  one-tenth  (1/lOth)  of  the 
current  index  value  of  the  related  index 
option,  and  to  amend  Exchange  Rule 
24.9.  Interpretation  and  Policy  .08,  to 
provide  that  the  current  index  value  of 
the  FT-SE  100  Index  options  shall  be 


1  IS  use  7Ss(b)(l)  (1982). 

1 17  CFR  248.19b-«  (1992). 

>  LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities. 

«On  June  8. 1993,  the  Exchange  submitted  a  letter 
describing,  among  other  things,  the  CBOE  Rules 
applicable  to  the  listing  of  expiration  months  for  the 
proposed  reduced-value  Index  LEAPS,  strike  price 
intervals,  the  calculation  of  the  settlement  value  (or 
the  proposed  reduced-value  Index  LEAPS,  and  tha 
surveillance  procedure*  which  the  Exchange  plaiu 
to  use  to  conduct  surveillance  of  trading  relating  to 
the  Index.  See  Letter  from  Kenneth  M.  Rosenzweig, 
Schiff  Hardin  *  Waile,  to  Yvonne  Fraticelli,  StaH 
Attorney,  Options  Branch.  Division  of  Market 
Regulation  ("Division").  Commission,  dated  lune  7, 
1993  ("CBOE  Letter"). 
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one-tenth  (1/lOth)  the  value  of  the 
underlying  index  reported  by  the 
reporting  authority.* 

The  proposed  options  will  be  cash- 
settled  reduced- value  EUropean-style" 
LEAP3  based  on  the  Index.  As  noted 
above,  the  current  index  value  of  the 
proposed  reduced-value  FT-SE 100 
LEAPS  will  be  one-tenth  of  the  current 
index  value  of  the  related  FT-SE  100 
option.  Because  the  current  index  value 
of  the  full-value  FT-SE  100  options 
traded  on  the  CBOE  is  one-tenth  of  the 
value  of  the  Index  as  reported  by  the 
reporting  authority,  the  current  index 
value  for  reduced-value  Index  LEAPS 
will  be  1/lOOth  of  the  value  of  the  Index 
as  reported. 

B.  Composition  of  the  Index 

The  FT-SE  100  is  an  internationally 
recognized,  capitalisation-weighted 
stock  index  based  on  the  prices  of  100 
of  the  most  highly  capitalized  Britidi 
stocks  traded  on  the  London  Stock 
Exchange  ("LSE").  AU  of  the  Index's 
component  stocks  are  traded  on  the  LSE 
by  means  of  the  LSE's  Stock  Exchange 
Automated  Quotatioa  System 
("SEAQ").  an  electronic  information 
and  communications  system  which 
provides  competing  market  mak«r 
prices  for  securities  traded  over  the 
system.  SEACfs  quotations  of  the  stocks 
traded  on  the  LSE  axe  available  to  all 
exchanges  listing  those  stocks. 
Currently,  the  London  International 
Financial  Futures  and  Options 
Exchange  ("UFFE")  trades  futures  and 
options  on  the  Index,  and  the  American 
Stock  Exchange  ("Amex"),  the  CBOE, 
the  Midwest  Stock  Exdiange  ("MSE"). 
the  New  York  Stock  Exchange 
("NYSE"),  and  the  Pacific  Stock 
Exchange  ("PSE")  are  authorized  to 
trade  warrants  on  the  Index.'  In 
addition,  the  CommissicHi  approved  the 
listing  of  options  on  a  reduc^-value 
FT-SE  100  Index  on  the  CBOE.* 


*  Exchange  Rule  24.1(fa),  'Itoporting  Autborily," 
providM  that  die  "tarn  'r^Mrtiag  avtborily'  bi 
— p— '  -'  1  pirtinitnr  indnw  mami  Itia  liiitllulkiu 
or  rapoitiiig  Mtvica  daaignatad  ttjr  Iha  &(dMi^  as 
the  official  fonrca  far  calculaiiiig  and  diMaminaiing 
the  cnrraat  vahia  of  the  index." 

•  A  European-style  option  can  be  flxercised  only 
dnrittg  a  timitod  period  of  tiaa  bafora  tha  opiioa 
axpiret. 

'  See  Sacuritiaa  Exchange  Act  Ralaaia  Not.  27769 
(March  6. 1990).  SS  FR  93S0  (otdar  approving  nie 
No.  SR-AaMx-90-e3);  28834  (November  20. 1990). 
55  FR  49729  (order  approving  Fda  No.  SR-MSE- 
90-12):  28399  (August  30, 1990).  55  FR  37390 
(order  approving  File  No.  SR-NYSE-90-37);  and 
28106  (June  12. 1990),  SS  PR  249SS  (order 
approving  File  Na  SR-PSB-40-1S). 

•See  Sacuii  ties  Exchange  Act  Raieaae  Na  29722 
(Septanbar  23,  laei).  Sa  FR  49Ser  (ofdar  aMTOviiw 
File  No.  S»-C80B-e»-07)  (-RadueeJ-VUBa  FT-A 
100  Approval  Ordar'^. 


C.  Index  Construction  and  Calcuhtion 

The  FT-SE  100  was  created  at  the  end 
of  1983  by  the  LSE  in  conjunction  with 
the  Flnandel  Hmes  and  a  committee  of 
U.K.  financial  institutions.  To  qualify 
for  Inclusion  in  the  Index,  a  company 
must  satisfy  the  following  conditions: 
(1)  It  must  not  be  regarded  as  an 
overseas  resident  company  for  U.K.  tax 
piurposes:  (2)  it  must  not  be  a  subsidiary 
of  another  Index  constituent;  (3)  it  must 
pay  a  dividend  (exoapt  for  existing 
constituents):  and  (4)  at  least  25%  of  its 
shares  must  be  publicly  held.  The  Index 
is  calculated  bv  taking  the  summation  of 
the  multiple  of  the  market  price  for  each 
stock  in  the  Index  times  the  number  of 
shares  of  that  stock  outstanding.  This 
sum  total  is  then  divided  by  another 
number,  termed  the  "divisor."  to 
produce  the  Index  value.* 

The  Index  is  updated  each  minute  the 
LSE  is  open  for  trading  by  taking  the 
mid-point  between  the  best  bid  and  best 
offer  prices  currently  available  for  each 
stock.  The  Index  and  the  prices  of  the 
constituent  stocks  are  disseminated  by 
the  LSE  over  SEAQ  both  in  Europe  and 
the  U.S.  The  normal  SEAQ  trading 
hours  are  9:45  a.m.  to  3:30  p.m.  London 
time  (3:45  a.m.  to  9:30  a.m.  Chicago 
time). 

The  Index  is  reviewed  on  a  quarteriy 
basis.  Newly  eligible  stocks  and 
companies  whidh  have  risen  or  fallen 
significantfy  (according  to  pre-defined 
Index  criteria)  are  appn^mately  inserted 
or  deleted.  If  a  new  issue  has  more  than 
1.5%  of  the  Index's  total  market 
capitalizatirai,  it  enters  the  Index  at  the 
start  of  the  next  business  day. 

C.  Exercise 

The  exerdse  settlement  values  for  the 
reduced-vahie  Index  LEAPS  will  be 
calculated  in  accordance  with  Exchange 
Rule  24.9(g)(5),  "Other  Methods  of 
Detmnining  Exercise  Settlement 
Value."  Under  Exchai^  Rule  24.9(a)(5), 
the  CBOE  determines  the  current  index 
value  of  the  Index  at  expiration  by 
dividing  by  ten  the  value  of  the 
Exchange  Delivery  Settlement  Price 
("EDSP")  used  to  settle  the  Index 
options  traded  on  the  LIFFE  that  expire 
on  the  same  date.ia  Exchange  Rule 


•The  diviaor  ol  Ifaa  hidex  rapMaama  the  total 
capiiaUaatfcMi  of  the  ladaK  on  iu  bate  date  of 
Decanbar  30. 19S3.  The  divisor  U  adjusted  to 
rallact  changes  in  market  capitalization,  such  as 
stock  spHts  and  stock  divideads,  in  order  to 
maintain  the  coBtiauity  of  the  Indsac. 

MBxchaoga  Rule  24.9.  failsrpreMion  and  Policy 
.04  explains  thai  the  EDSP  used  to  settle  bidex 
(^tiaas  traded  oa  the  UFFE  is  detarainad  currently 
bf  calcakting  the  awaga  (excluding  the  three 
highosi  and  mraa  kmaat)  of  the  Index  valoea  tor 


24.9(gKS)  States  that  the  EDSP  is 
determined  on  the  last  date  preceding 
expiration  for  which  Index  ^ues  are 
published,  and  that  the  last  day  of 
trading  for  Index  options  traded  on  the 
CBOE  shall  be  the  trading  day  on  the 
CBOE  immediately  preceding  the  day 
on  which  the  EDSP  used  to  calculate  the 
current  index  value  at  the  expiration  of 
such  options  is  determined.  Under 
proposed  Rule  24.1(g].  the  reduced- 
value  Index  LEAPS  will  be  1/lOth  of  the 
current  index  value  of  the  related  Index 
option.  As  noted  above,  the  current 
value  of  a  FT-SE  Index  option  is  1/lOtk 
the  value  of  the  underlying  index. 
Accordingly,  the  current  and  closing 
value  for  the  reduced-value  FT-SE  100 
LEAPS  will  be  1/lOOth  of  the  reported 
index  value  and  such  values  will  be 
rounded  to  the  nearest  one-hundredth. >* 

D.  Contract  Specifications 

Under  CBOE  Rule  24.9(bKl)(A).  the 
proposed  Index  LEAPS  will  expire  from 
12  to  36  months  from  listing,  and  there 
may  be  up  to  six  expiration  UKHiths. 
Other  than  the  reduced  value,  all  other 
specifications  and  calculations  for  the 
reduced- value  Index  LEAPS  will  remain 
the  same.  For  example,  the  CBOE  may 
list  reduced-value  LEAPS  at  six-month 
intervals  and  new  strike  prices  may 
either  be  near  or  bracketing  the  current 
reduced  index  value."  Additional 
series  may  be  added  when  the  value  of 
the  underlying  index  increases  or 
decreases  by  ten  to  fifteen  percent. 
Under  CBOE  Rule  24.9.  Interpretation 
.01(a),  the  strike  price  interval  for  the 
reduced-value  Index  LEAPS  will  be  no 
less  than  $2.50. 

E.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

The  reduced-value  Index  options  will 
trade  independently  of  and  in  addition 
to  the  full-size  Index  options  traded  on 
the  CBOE  and  will  be  subject  to  the 
same  rules  that  presently  govern  the 
trading  of  CBOE  index  options, 
including  sales  practice  rules,  margin 
requirements,  and  position  and  exercise 
limits.  CBOE  Rule  24.9(b)(1)(A) 
provides  that  strike  price  interval,  bid/ 
ask  differential  and  continuity  rules 
shall  not  apply  to  index  LEIAPS  until  the 
time  to  expiration  is  less  than  12 
months. 

Under  CBOE  Rule  24.4(e).  positions  in 
the  reduced-value  Index  options  will  be 
aggregated  with  positions  in  full-value 
Index  options,  with  ten  reduced-value 


I  kmaat)  c 

each  minute  in  the  intanral  bom  10:10  ajn.  through 
10:30  ajn.  (London  time)  on  the  dale  on  which  tlie 
EDSP  is  dalanniBad.  hUspieUtlon  and  Policy  .04 


also  stales  that  if  the  UFFE  changes  die  method  it 
use*  to  determine  the  EDSP.  the  CBOE  will  use  tiM 
modified  EDSP  to  delarmine  the  currant  indaai 
value  at  expiration  for  Index  options. 

•  <  See  CBOE  Letter,  tupia  note  4. 

>*  See  CBOE  Rule  24.9(bX2XB). 
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contracts  equal  to  one  full-size  Index 
option  contract  for  purposes  of 
aggregating  the  positions.  The  position 
limit  for  FT-SE  100  Index  options  is 
25,000  contracts  on  each  side  of  the 
mariiet.  provided  that  no  more  than 
15,000  of  the  contracts  are  in  series  in 
the  nearest  expiration  month.>3 

F.  Siuveillance  Agreements 

The  Exchange  will  apply  its  existing 
index  options  surveillance  procedures 
to  the  reduced-value  Index  LEAPS.  The 
CBOE  has  mariiet  surveillance 
agreements  with  both  the  former 
Securities  Association  ('TSA")  in  the 
U.K.  and  writh  the  LSE.i«  Although  TSA 
has  been  succeeded  by  the  Securities 
and  Futures  Autho9rity,  the  CBOE's 
agreement  with  the  organization 
remains  in  effioct.  The  CBOE  continues 
to  believe  that  these  agreements  will 
enable  the  Exchange  to  fulfill  its 
regulatory  responsibilities  regarding 
svirveillance  of  trading  relating  to  the 
Index.is  i 

m.  DiscnaeioB 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  v/ith 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6(b)(5).is 
Specifically,  the  Commission  believes 
that  the  reduced-value  Index  LEAPS 
Mfill  benefit  U.S.  investon  by  providing 
them  with  a  valuable  hedging  vehicle 
that  should  reflect  acciuately  the  overall 
movement  of  the  U.K.  equity  market  and 
provide  investors  with  additional  means 
to  hedge  portfolios  sgainst  long-term 
mari(et  risk  at  a  reduced  cost.  The  Index 
options  also  will  act  as  a  performance 
measure  and  evaluation  guide  for  stock 
portfolios  with  exposure  to  the  U.K. 
market  and  will  provide  a  surrogate 
instrument  for  trading  in  the  U.K. 
equities  market.  In  addition,  the 
reduced-value  Index  LEAPS  will  offer 
investors  a  relatively  low-cost  means  of 


"See RaducwI-ValiM  FT-SE  100  Approval  Order. 

x  See  hlmmmanAntn  of  Undtntanding 
Coocaning  tha  Provisioa  of  Infonnatioo  for  th« 
Purpoaa  of  Raguklioa  and  EBfofcamant  batwaao 
iha  CBOe  and  Tha  Sacnritiaa  Aaaodatlon  ('TSA") 
daiad  August  1. 1990  ("Maautrandum'').  Tha 
MamoiandHiw  providaa  for  Iha  axchanga  of 
infomatioa  coocaming  ny  aacurity  ttadad  through 
tha  facilitiaa  of  tha  CBOE.  any  aacurity  uadariying 
a  darivativa  inttmiaanl  Hadad  dirough  dta  hcilitiaf 
of  tha  CBOE.  and  any  dacivativa  inatiuinaDt  faasad 
upon  or  including  a  aacurity  traded  through  tha 
{aciliUaa  of  tha  CBOE.  Accordingly,  tha 
Maatorandum  allows  for  tha  proriaion  of 
information  relating  to  tha  FT^SE  100  options  or 
any  aacvritiaa  undwlying  tha  PT-SE 100  options. 

>s  Sea  CBOE  Lattar,  supra  note  4. 

>*1S  VS  C  784bX9)  (19e4). 


altering  the  composition  of  an 
international  portfolio  of  stocks  without 
incurring  substantial  transaction  costs. 

Because  the  FT-SE  100  is  a  broad- 
based  index  of  actively-traded,  well- 
capitalized  stocks,  the  trading  of 
reduced-value  Index  LEAPS  on  the 
CBOE  does  not  raise  tmique  regulatory 
concerns.  1'  Accordingly,  the 
Commission  believes  that  trading  in  the 
reduced-value  Index  LEAPS  will  not 
have  an  adverse  impact  on  U.S. 
financial  markets.  Because  the  reduced- 
value  Index  LEAPS  will  be  trading 
under  the  CBOE's  existing  regulatory 
regime  for  index  options,  which 
includes  position  and  exercise  limits, 
position  reporting  requirements,  margin 
requirements,  market  maker  obligations, 
and  disclosure  requirements,  the 
Commission  believes  that  the  market  for 
redu(»d-value  Index  LEAPS  should  not 
raise  new  regulatory  concerns. 

Specifically,  the  Commission  notes 
that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customera;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  According,  because  the 
reduced-value  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investon  in  reduced-value  Index 
LEAPS. 

Further,  the  Commission  believes,  as 
it  found  in  the  Reduced-Value  FT-SE 
100  Approval  Order,  that  the 
Memorandum  between  the  CBOE  and 
the  former  TSA  (which  is  recognized  by 
the  successor  organization,  the 
Securities  and  Futures  Authority)"  is 
adequate  to  provide  an  oversight 
framework  regarding  potential 
manipulation  or  other  trading  abuses 
between  the  markets  with  respect  to  the 
trading  of  the  reduced-value  FT-SE  100 
LEAPS  and  is  sufficient  to  detect  as  well 
as  deter  manipulation. 

The  Commission  believes  that  the 
proposal  to  amend  CBOE  Rules  24.1(g) 
and  24.9.  Interpretation  and  Policy  .08. 
to  indicate  that  the  current  index  value 
of  a  reduced-value  LEAP  is  Vioth  of  the 
current  index  value  of  the  related  index 


option  should  help  to  clarify  the  CBOE'« 
rules  by  specifying  the  value  of  reduced- 
value  index  options  in  relation  to  full- 
value  index  options,  which  in  the  case 
of  FT-SE  100  Index  options  is  Vioth  the 
value  of  the  reported  Index  value. 

Finally,  the  Commission  believes  that 
it  is  reasonable  for  the  CBOE  to  delete 
Exchange  Rule  24.9(b)(2)i>  because  the 
CBOE's  proposal  includes  the  definition 
of  reduced-value  LEAPS  in  Exchange 
Rule  24.1(g),  and  because  Exchange 
Rule  24.9,  Interpretation  and  Policy 
.01(a)  states  that  the  strike  price  interval 
for  reduced-value  LEAPS  will  be  no  less 
than  $2.50.  Because  Exchange  Rule 
24.9(b)(2)(B)  repeats  other  provisions  of 
the  CBOE's  rules,  the  Commission 
believes  that  the  deletion  of  CBOE  Rule 
24.9(b)(2)(B)  should  clarify  the  CBOE's 
rules  by  eliminating  a  redundant 
provision. 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ao  that  the 
proposed  rule  change  (SR-CBOE-93-05) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margant  H.  McFarUnd. 
Depu  ty  Secretary. 

(PR  Doc.  93-18410  Filed  8-2-93;  8:45  am) 
SNJJNQ  COOC  MIO-OI-M 


[Release  No.  34-32681;  Hie  No.  SR-OCC- 
92-24] 

Self-Regulafory  Organizations;  The 
Options  Clearing  Corp.  Order 
Approving  a  Proposed  Rule  Change  To 
Exparul  the  Cross-Margin  Program 
Between  The  Options  Clearing  Corp. 
and  the  Board  of  Triade  Clearing 
Corporation  to  Include  Non-proprietary 
Positions  of  Market  Professionals 

On  September  8, 1992,  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-92-24)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  7, 1992,  to  solicit  comments 
from  interested  persons.'  No  comments 


UMI 


1'  As  noted  above,  the  Coaunission  has  approved 
the  trading  of  reduced-value  FT-SE  100  options  on 
the  CBOE.  Sea  Reduced-Value  FT-SE  100  Approval 
Order,  $upn  note  S 

••See  Memorandum,  supra  note  14. 


"Exchange  Rule  24.9(bM2)(B)  currently  provide 
"Exercise  Prices.  Reduced-value  LEAPS  will  be 
computed  at  one-tenth  (VSoth)  the  value  of  the 
underlying  index.  The  interval  between  strike 
prices  shall  be  no  leas  than  $2.50." 

2015  U.S.C  78s(b)(Z)  (1962). 

»  17  CFR  20a3e-3(aXl2)  (1992). 

>  IS  U.S.C  78s(b)  (1966). 

2  Securities  Exchange  Act  Release  Na  31537 
(November  30. 1992).  57  FR  57654  (Pile  Na  SR- 
OCC-92-24]. 
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were  received.  As  discussed  below,  this 
order  approves  the  proposal. 

I.  Description 

OCC's  rule  change  expands  the  cross- 
margining  program  between  OCC  and 
the  Boardof  Trade  Clearing  Corporation 
("BOTCC")  to  include  non-proprietary 
positions  carried  by  partipating  clearing 
members  on  behalf  of  market 
professionals.3  When  CXX^  originally 
filed  the  CXXyBOTCC  cross-maigining 
program,  it  requested  that  the 
Commission  approve  both  a  proprietary 
and  a  non-proprietary  cross-margining 
program.*  Because  BOTCC's  Board  of 
Governors  had  not  approved  at  that  time 
a  non-proprietary  cross-margining 
program,  OCC  amended  the  filing  and 
requested  that  the  Commission  consider 
only  the  proprietary  portion  of  the 
filing.s  On  October  31, 1991,  the 
Commission  approved  the  dCC/BOTCC 
proprietary  cross-margining  program. « 
OCC  has  now  been  advised  that 
BOTCC's  Board  of  Governors  has 
approved  the  non-proprietary  cross- 
margining  program  and  that  BOTCC  has 
submitted  a  filing  to  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
for  formal  approval. 

The  proposed  OCC/BOTCC  non- 
proprietary cross-margining  program 
parallels  the  existing  non-proprietary 
cross-margining  program  between  OCC 
and  the  Chicago  Mercantile  Exchange 
("CME"),  and  the  Amended  and 
Restated  Cross-Margining  Agreement 
between  OCC  and  BOTCC  ("OCC/ 
BOTCC  XM  Agreement")  is 
substantially  similar  to  the  Amend  and 
Restated  Cross-Margining  Agreement 
between  OCC  and  CME  ("OCC/CME  XM 
Agreement").'  The  differences  between 


*  Under  tha  oon-proprislary  aoM-margining 
program  betwwn  DOC  and  BOTOC  market 
profeMionaU  are  defined  a*  (1)  any  market-maker, 
specialist,  or  registered  trader  as  defined  in  the  OCX: 
Rules  and  (2)  any  BOTOC  member  or  afiiliated 
exchange  member  to  the  extent  he  or  it  is  trading 
for  hit  or  its  own  account  and  not  for  others 
provided  that  such  market-marker,  specialist, 
registered  trader,  BOTOC  member,  or  affiliated 
exchange  member  actively  trades  for  his  or  its  own 
account  eligible  contracts  cleared  by  each  clearing 
Mganisatioo. 

«  Securities  Exchange  Act  Rrieasa  No.  29142 
(April  30, 1991).  56  FR  20034  [File  No.  SR-OCC- 
91-07]  (notice  of  filing  ot  proposed  rule  change  to 
establish  cross-margining  program). 

•Letter  from  lames  C  Yong.  Dqxity  General 
Counsel.  OCC  to  Jonathan  Kallman,  Esq.,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  (August  27, 1991). 

•  Securities  bcdiange  Act  Release  No.  29888 
(October  31, 1991).  S6  FR  S6680  (FUe  Na  SR-OCC- 
91-071  (oidar  approving  the  OCC/BOTCC 
proprietary  ernes  margining  program). 

'  For  a  deecripbon  of  the  OCC/CME  cross- 
mvgining  program  and  the  OCC/CME  XM 
Agraement.  raCsr  to  Securities  Exchange  Act  Release 
Noe.  27290  (Seplaabar  28. 1909).  54  FR  4119S  [File 
No.  SR-00O«»-011  (arte  approving  OOC/CME 


the  two  programs  and  agreements  are  set 
forth  below. 

First,  the  List  of  Eligible  Contracts, 
which  is  set  forth  as  &diibit  A  to  the 
OCC/BOTCC  XM  Agreement,  is  tailored 
for  the  OCC/BOT(X  cross-margining 
program."  Second,  section  3  of  the  CXX7 
BOT(X  XM  Agreement  intentionally 
has  been  left  blank  because  participating 
clearing  members  are  not  permitted  to 
designate  any  cross-margin  account  as  a 
cross-margin  pledge  account.*  Third, 
the  term  affiliate  has  been  defined  in  the 
OCC/BOTOC  XM  Agreement  to  conform 
to  the  definition  set  forth  in  the  CXX:/ 
ICC/CME  Cross-Margining  Agreement,  lo 
The  Definition  in  the  OCaBOTCC  XM 
Agreement  focuses  on  the  relationship 
between  the  affiliates  as  opposed  to  the 
status  of  accounts  carried  by  affiliates 
for  one  another."  Fourth,  the  language 


proprietary  cross-margining)  and  29991  (November 
28, 1991).  56  FR  61458  [File  No.  SR-OCC-90-01) 
(order  approving  OCC/CME  non-proprietary,  market 
professioiial  cross-margining). 

•The  eligible  contracU  cleared  through  OCC  are 
put  and  call  options  on  the  S  It  P  lOO  Index.  S  * 
P  500  faideK,  Major  Market  Index.  New  York  Slock 
Exchange  Composite  Index.  Financial  News 
Composite  Index,  InstitutiMia]  Index,  and  the 
Wilsnire  Small  Cap  Index.  The  eligible  contracts 
cleared  through  BOTCC  are  futures  on  the  Major 
Market  Index,  put  and  call  options  on  the  Ma)ot 
Market  Index  fiitures,  futures  on  the  Wilshire  Small 
Cap  Index,  and  options  on  the  Wilshire  Small  Cap 
index  futures.  The  inclusion  of  options,  futures,  and 
options  on  the  futures  on  the  Wilshire  Small  Cap 
Index  in  the  List  of  Eligible  Contracts  was  approved 
by  the  Commission  in  Securities  Act  Release  No. 
31725  (January  11, 1993),  58  FR  5041  (File  No.  SR- 
OCC-92-23).  OCC  has  filed  a  proposed  rule  change 
to  Include  certain  options  and  futures  on  foreign 
currendas  in  the  List  of  Eligible  Contracts  (File  No. 
SR-OCC-92-12). 

•Although  section  3  of  the  OCC/CME  XM 
Agreement,  Establishment  of  Pledge  Accounts, 
provides  for  tha  designation  of  XM  accounts  as  XM 
pledge  accounts,  XM  pledge  accoiints  currently  are 
not  permitted  in  the  OCC/CME  XM  program. 

iBSecurides  Exdiange  Act  Release  No.  32534 
Uune  28, 1993).  58  FR  36234  [File  Nos.  SR-OCC- 
92-28  and  SR-ICC-92-051  (order  approving  the 
Irilatanl  cross-maigining  agreement  between  OCC, 
ICC  and  CME). 

II  Tha  definition  of  affiliate  as  set  forth  in  the 
orinnal  OCC/CME  Amandod  Agreement  suted  that 
each  entity  must  be  a  person  whose  account  with 
the  other  entity  would  not  be  the  account  of  a 
customer.  This  definition  was  originally  adopted  in 
the  context  of  proprietary  cross-margining  and  was 
intended  to  insure  the  appropriateness  under 
Commission  and  CFTC  rules  and  regulations  of 
commingling  funds  beneficially  owned  by  each  of 
the  pair  of  affiliates  in  a  proprielaiy  croes-margining 
account  Howwar,  there  is  no  legal  neceuity  for 
this  definition  to  focus  on  the  sutus  of  an  account 
(i.e.,  proprietary  or  customer)  carried  by  one 
affiliate  far  the  other.  Therefore,  in  order  to 
eliminate  confusion,  the  definition  of  affiliate  is 
based  on  tha  relationship  of  the  entities  (i.e.,  control 
of  oita  entity  over  the  other  or  tha  entities  being 
under  unte  common  control).  The  OCC/BOTCC 
XM  Agraamant  defines  affiliate,  whm  used  with 
rasped  to  an  OCC  clearing  member  or  BOTCC 
clearing  member,  as  a  parson  or  entity  that  directly 
or  indiiactly  controls  such  clearing  member  or  that 
is  diractly  cr  indiractly  controlled  by  or  uiHler 
common  control  with  such  clearing  member. 
OwMTthip  of  10%  or  mora  of  the  common  stock 


in  section  6  of  the  OCC/BCfTCC  XM 
Agreement,  Forms  of  Initial  Maigin  and 
Method  of  Holding  Initial  Margin, 
provides  that  securities  deposited  as 
initial  margin  in  the  OCC/BOTCC  cross- 
margining  program  shall  be  valued  in 
accordance  with  CXXI's  Rule  604(d). 
Rule  604(d)  now  requires  common  stock 
deposited  as  margin  to  be  valued  at  50% 
of  current  market  value.  The  language  of 
section  6  allows  the  valuation  rate  used 
in  OCC  Rule  604(d)  always  to  be  used 
as  the  valuation  rate  for  common  stock 
deposited  as  initial  margin  for  a  cross- 
margin  accoimt  without  the  need  for  an 
amendment  to  the  CXXVBOTCC  XM 
Agreement  should  the  Rule  604(d) 
valuation  rate  change." 

n.  Discussion 

The  (Commission  believes  that  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.»3  Sections  17A(b)(3)  (A)  and  (F) 
require  that  a  clearing  agency  be 
structured  and  its  rules  designed  to 
promote  the  prompt  and  atxurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  funds  and  securities  in 
its  custody  and  control  or  for  which  it 
is  responsible. 14  Furthermore,  in  section 
17A(a)(2)(A)(ii)  Congress  called  for  the 
establishment  of  linked  or  coordinated 
facilities  for  the  clearance  and 
settlement  of  transactions  in  securities, 
securities  options,  futures  contracts,  and 
options  on  futures  and  commodities.  )s 
For  the  reasons  set  forth  below  the 
Cktmmission  finds  that  OCC's  proposal 
is  consistent  with  these  statutory 
directives.  »• 


of  the  relevant  entity  will  be  deemed  prima  (ada 
to  give  control  of  that  entity.  OCC/BOTCC  XM 
Agreement,  Section  1(a)  and  letter  from  Jamas  C 
Yong,  Vice  President  and  Deputy  Ganeral  Counsel, 
OCC,  lo  Jonathan  Kalhnan,  Associate  Director, 
Division  of  Market  Regulation.  Commission  (July  7. 
1992). 

••OCC  has  filed  a  proposed  rule  change  «nlh  tha 
Commission  whereby  OGC  would  be  pennitted  to 
value  debt  and  equity  securities  daposilad  as 
margin  at  70%  of  th^r  current  marlMt  values  rather 
than  at  50%.  Securities  Exchaiy  Act  Release  No. 
31 169  (September  17, 1992).  57  FR  43041  [File  No. 
SR-OCC-92-13)  (notice  of  filii^  of  a  proposed  rule 
change). 

"  15  V.S.C.  784-1  (1988). 

<«  15  U.S.C  78i)-l(bK3)  (A)  and  (F)  (1968). 

•■  15  U.S.C  78<}-l  (a)(2KAXU)  (1990).  CoMau 
added  this  section  to  Section  17A  of  the  Ad  by 
enacting  tha  Market  RaCorm  Ad  of  1990.  Pub.  L. 
101-432. 104  StaL  963  (1990).  For  a  detailed 
discussion  of  the  progress  toward  coordination  or 
linkage  in  the  national  clearance  and  aalllement 
system,  refer  to  Commission.  Report  on  Progress 
Towrard  EsUblishing  linked  or  Coordinated 
Fadlities  for  dearanoe  and  Settlement  of 
Transactions  in  Securities.  Options,  and  Futures 
(March  5, 1993). 

>•  For  a  general  diacossian  of  the  benefits  of  cross- 
margining,  refer  to  Securities  Exchange  Ad  Reieasa 
Nos.  27296  and  29991.  supra  note  7. 
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SincB  it  ^Hited  approval  of  tb«  first 
croM-maigiiiiiig  pragram  in  1988.^'  the 
ConunisHom  rapeatadly  has  found  that 
crost-maigining  {wograma  are  consistent 
with  deatig  agency  rasponsibihties 
\mder  section  17A  of  the  AcL  As  the 
Commissian  has  previoxisly  noted. 
fToee-margining  {wogruns,  among  other 
things,  tend  to  enhance  clearing  niunber 
and  systemic  liquidity  both  in  times  of 
normal  trading  and  in  times  of  stress.^* 
Undw  routine  trading,  clearing 
members  who  putidpate  in  a  cross- 
margining  progrun  have  lovrar  initial 
margin  deposits.  Reduced  margin 
requirements  help  clearing  membMS 
manage  their  cash  flow  by  increasing 
available  cash  to  be  used  for  other 
purposes.  In  times  of  market  stress  and 
high  volatility,  lower  initial  margin 
requiramvits  could  prove  crucial  in 
maintaining  the  liquidity  of  clearing 
members  and  thus  would  enhance 
liquidity  in  the  market  as  a  whole.  By 
enhancing  market  liquidity,  cross- 
margining  arrangeoMOts  remove 
impediments  to  uid  hrip  perfect  the 
mechanism  of  a  natiooal  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^* 

In  addition,  the  Commission 
consistently  has  indicated  that  by  more 
accurately  reflecting  a  clearing 
member's  portfolio  risk,  cross-margining 
arrangements  anhanrtt  clearing  member 
liquidity  and  ther^y  reduce  the  risk 
that  clearing  members  will  become 
insolvent  in  times  of  extreme  market 
stress.  Enhancing  clasring  member 
liquidity  thus  promotes  the  safety  of  the 
entire  cMsrsnce  and  settlement  system 
by  increasing  the  liquidity  of  individual 


occ 


>'  SwuridM  ExdungB  Act  IUImm  Na  2S1S3 
(OclolMf  3.  ISaSk  53  FK  38667  (approviog  ooa- 
propriatey  cri 
and  ICC). 

"E-ft..  SararitfM  W»rh«ngt  Act  >■!■■■■  No*. 
304U  (Fabravy  38, 1982).  37  FR  7830  (ofdac 
approving  OOCnUmtam  Qty  Board  of  Tnda 
Qaaring  Corpomtioe  rmarniargining  program  tot 
propriatary  poritloash  28981  (Novambar  26. 1991). 
56  PR  61438  (ofdar  approving  agqMiuion  of  CX3C/ 
CME  crott-aiarglBiag  propam  to  includa  petitions 
haM  tot  maifcal  ptafauiaaaU):  29688  (Octobar  31. 
1991).  SB  FR  98888  (ordar  appfOTing  OOC/Boaid  of 
Trada  Oaaring  CoqwiaUnD  croia-nu>rg»nlng 
piuglBui  tof  pnpiialBry  poaitioos);  27296 
(Saptambar  26, 1969).  54  FR  4119S  (ordar  approving 

poaitiona). 

••SlHrti;  aAar  Ite  1987  a«ka»  faraak.  Ihaa 
Traatwy  Sacfatvy  NicnoiaaP.  Baaoy  rannaa  to  tho 
daaraeoaaa  aaHla—t  tymm  m  ^m  wiakait  tink 
in  tha  natiea'a  flaadai  ajaliB  and  notad  that 
impTOMaaaali  la  Ik*  daaaHHa  and  aatthiiiaDt 
iy»tiM.aw«fcaa  thoaapaaivtdadhy  cwna  amgining 
arram— lfc.wJilMiyiwaUlalaaacuritiaa 
markat  {MhMedaaaofolfaHaeHaaadilBBaricai 
lii)ure."TbaMMlMHafefa  Ada!  1988:  lolM 
HiirinpaaS  ilSliihiUheSebcci— .oa 
Sacuritiaa  lod  tha  Saoata  Coaun.  on  Baaktog. 
HoMiot  aad  Uihaa  Aflyaa.  leui  Ceag^  isl  Saaa. 
225  (Oct  36^  las^Cll— laf  UtehalM  P.  Brady. 
Sacralary  of  tha  ^ 


participants  and  dwreby  decreesing  the 
threat  of  a  ripple  effect  of  insolvoicies 
caused  by  the  demise  of  a  major  market 
participant. 

Cross-margining  also  enhances  the 
security  of  the  clearing  system  because 
when  one  position  is  hedged  20  by 
another  position  based  on  the  same 
underlying  asset,  any  decrease  in  the 
value  of  one  posxtion  will  be  offset  by 
a  corresponding  increase  in  the  value  of 
the  other  position.  The  main  di^rence 
betyraen  the  previously  approved  OCC/ 
BOTCC  i»oprietary  cross-margin 
program  and  the  non-proprietary  cross- 
maigin  program  bmng  approved  in  this 
order  is  that  under  the  non-proi»ietary 
cross  margin  program  the  dearing 
members  receive  margin  benefits  for  not 
only  the  clearing  members'  own 
positions  but  also  for  the  positions  of 
market  professionals  that  the  clearing 
membws  carry  in  the  non-proprietary 
cross-margining  account 

Unlike  a  clearing  member's 
proprietary  positions,  where  the 
clearing  member  controls  the 
establishment  and  liquidation  of  the 
position,  a  non-proprietary  position 
presents  the  risk  that  a  market 
professional  can  affect  the  clearing 
member  adversely  by  liquidating  one 
side  of  the  combined  position.  To 
reduce  OCC's  risk  exposure,  OCC  has  a 
series  of  safeguards,  which  have  been 
subject  to  Commission  review.zi 
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a»In  thia  ordar.  tfaa  tenna  hadga  and  ofbat  rafer 
to  futuia*  aadaptioM  poaitioaa  that  doaaly 
coirriala  to  thai  poraiMa  lairar  in  o—  iastnimant 
can  ba  raducad  t^  poaaible  gains  in  anotfaar 
instrumaBt  (ai^  a  long  &i<tma  cootoact  oa  tha 
Standard  and  Poor'*  500  ladax  witha  long  put 
oplioii  contract  oniha  Standard  aad  Poor's  500 
Indax).  Uaa  of  tba  lirmi  hadi»aDd  oSMt  in  this 
ordar  thowld  nal  ba  rand  aa  aacaaaarily  dafining  or 
intarprating  iMdga  or  offMl  aa  thsaa  tanns  aia 
dafinad  in  tha  Act.  Tha  CovModity  Excfaaag*  Act, 
Bankruptcy  Cadat  or  any  of  tha  rulaa  and 
regwUtion*  tharaundai. 

"  Among  othars.  tbaaa  safeguards  incfaMla  (t) 
"tnrk  nnaiingriMil  and  Now  nriiiir>  lariiiilini 
Clavi^  Fund  (SacaritiaaEKchaiiga  Act  Ralaaaa  No. 
27410  (Odotaar  31.  ISSSt.  54  FR  466es  IFila  No. 
SR-CXX-89-061);  (2)  tha  Thaotatical  Intaraaaikat 
N4aigining  Systam  ("TIMS")  which  anptoya  option 
prica  thaory  to  idantify  aad  Maaaiira  marital  risk 
and  to  ratniltla  margin  raqatrMBants  (Sacuritiaa 
Exrhmiga  Act  Ralaasi  No>  32388  (May  28. 1993).  5« 
FR  319ae  (Piln  Nn^  SR-OGC-9&-4W):  (3)  tha 
CoacanlratiaB  Moailoring  Sytlam  «rUch  enabtar 
OCC  to  armlyia  and  addrara  riria  raanking  feaaa 
concantiaiad.  unaivaraifiad  options  portioUoa 
(Division,  nnimiiatim.  Uatktt  AmJytis  of  October 
13,  and  1$.  ISSfli  at  137-42  (Daoambar  1990);  (4) 
the  Risk  MaoagHsant  Sysaam  which  pnamUy 
allowa  CKX:  to  aMhMla  tha  risks  aaiodalad  with  tha 
antiia  slock.  opMana,  and  falnraa  portfolios  haid  by 
its  daaring  naBfaais  (Sacnriliaa  Etthanga  Act 
Ralanaa  Nbl  38MS  (Fahnasy  a.  1988).  57  FR  5195 
[FUa  Na  SX-OGC;-*!-!?!):  (5)  te  vahwl  sacnriUas 
pragnm  aMgMiily  alMdwilB  ioa  sKidraBd 
1- wpnria  Sihl  wtii  h  haJp  to  mum  1  that  a  charing 

activa.  U^iM  maite  to  panit  *alr  aainor  ptadga 
•    "^-        niiTi  aiimliii  ilifiilCii  iiillii 


designed  to  reduce  the  risk  that  a 
clearing  membw  poses  to  the  system. 
These  procedural  safeguards,  in 
conjunction  with  minimum  capital 
qualifications  established  by  OCC  and 
BOTCC.  provide  a  basis  for  approval  of 
the  proposed  non-proprietary  cross- 
margining  program.  22 

The  (Commission  believes  that  the 
interrelationships  between  the  financial 
maricets  and  the  need  for  a  system  of 
margining  which  reflects  the  true  risk  of 
combined  portfolios  justifies  cross- 
margining  of  futures  and  options 
positions.  Because  the  non-proprietary 
cross-margining  program  being 
approved  by  this  order  both  helps  to 
further  such  a  system  of  margining  and 
is  open  to  all  CX3C  and  BOTCX  members 
that  choose  to  participate,  the 
CCommissicm  believes  the  non- 
proprietary cross-margining  program  is 
fully  consistent  with  Section  17A  of  the 
Act  and,  therefore,  is  approving  OCC's 
proposed  rule  change. 

m.  (Conclusion 

For  the  reasons  stated  above,  the 
(Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act.M 

It  is  therefore  ordered,  pursuant  to 
section  19Cb)(2)  of  the  Act.24  that  the 
proposed  rule  change  (File  No.  SR-  - 
CXX-92-Z4)  be.  and  hereby  is, 
approved. 

For  the  Conmusstfui  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.zs 

Margaret  H.  McFnrlaad. 

Deputy  Secntaty. 

(FR  Doc.  93-18415  Filed  8-2-93;  8:45  ami 

BILUNG  CODE  ■OlO-at-W 


Excfaanga  Act  RaiMse  No.  29S76  (August  16. 1991). 
56  FR  41873  (File  No.  SR-OCX>-»»-03l)  and  (6)  the 
valusd  Mcurities  prograin  concentration  ratio 
which  limits  the  account  of  stock  of  any  one  issoer 
that  can  be  held  in  an  account  to  ten  percent  of  tha 
margin  requirement  for  the  account  (id.). 

»  OCC  requires  that  each  clearing  member  shall 
liave  an  initial  net  capital  of  not  less  than 
$1,000,000  and  that  the  aggregate  principal  amount 
of  the  clearing  member's  satisfactory  subordinatioa 
agreements,  other  than  such  agreements  which 
qualify  as  equity  capital  under  Commission  Rule 
15c3-l(d)  117  CFR  240.15c3-l(d)  (1992)1.  shall  not 
initially  exceed  70%  of  the  clearing  membw's  debt- 
equity  total.  OCC  Rnle  301(a). 

BOTCC's  By-I.aws  require  thai  BOTCC  members 
be  CBOT  members,  which  are  approved  by  the 
CBOT  board  of  diractors.  The  BOTTCC  membership 
requirements  inchide.  but  are  not  Hmited  to,  such 
things  as  financial  and  operational  requirements 
and  financial  reporting  requirements.  BOTOC  By- 
Uw401. 

»>  15  U.S.C  78q-l  (1988:. 

MM  USja  7aB«4l2> (19S6)l 
2*  17  CFR  20Si3»-3faKl  Z>  (1992). 
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[R«lMS«  Na  34-32674;  FIto  No.  SR-PSE- 
93-14] 

Self-Regulatory  OrganlzatkNis;  Filing 
and  Immediate  Eftactiveneea  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  inc.  Relating  to  its 
Schedule  of  ftotes  for  Exchange 
Services 

July  26. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  6. 1993,  the 
Pacific  Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1. 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  make  certain 
changes  to  its  rates  as  set  forth  in  its 
Schedule  of  Rates  for  Exchange  Services 
("Schedule  of  Rates").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  PSE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in  section 
(A).  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  make 
certain  changes  to  its  rates  for  services 
on  the  Exchange's'options  floor 
("Options  Floor")  and  equities  floor 
("Equities  Floor")  as  set  forth  in  its 
Schedule  of  Rates.  First,  the  Exchange  is 
proposing  to  modify  certain  of  its 
transaction  charges  for  manual 
transactions  involving  market-maker 
and  firm  orders,  ticket  data  entry 
charges,  on-line  trade  comparison 
charges,  and  charges  for  monthly 
reports. 

Second,  the  Exchange  proposes  to 
amend  its  charges  for  certain 


transactions  on  the  Pacific  Options 
Exchange  Trading  System  ("POETS"). 
These  amendments  relate  to  charges  for 
market  and  marketable  limit  orders  and 
to  clearing  fees. 

Third,  the  Exchange  is  proposing  to 
amend  the  following  Options  Floor  and 
market-maker  fees  and  charges:  (i) 
Market-maker  fee;  (ii)  agency  stock 
execution  fee;  (iii)  market-maker  give-up 
charge;  (iv)  independent  broker  fee;  (v) 
monthly  booth  diarge;  (vi)  Quotron 
rental  charge;  (vii)  general  access  phone 
charge;  (viii)  drop  phone  charge;  (ix) 
badge  fee;  (x)  trade  match  terminal  fee; 
(xi)  trade  match  table  fee;  (xii)  POETS 
workstation  fee;  and  (xiii)  printer  fee. 

Finally,  the  Exchange  is  proposing  a 
new  $40.00  per  month  card  access  fee 
for  a  card  to  permit  access  through  a 
new  security  system  on  the  Equities 
Floor.  The  fee  will  be  required  for 
employees  of  member  firms  who  need 
access  to  the  Equities  Floor  but  who  do 
not  now  pay  a  floor  privilege  fee. 

The  Exchange  believes  that  the 
proposed  changes  will  result  in  charges 
that  are  more  consistent  with  the 
services  that  the  Exchange  provides  to 
its  members. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(4). 
in  particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
focilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiEsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(bK3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  at  the  principal  office  of  the 
PSE.  All  submissions  should  refer  to 
File  No.  SR-^SE-93-14  and  should  be 
submitted  by  July  26, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(PR  Doc.  93-18413  Filed  8-2-93;  8:45  aro| 
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(Release  No.  34-32678;  File  Na  SR-PHLX- 
93-28] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  the 
Philadelphie  Stoci(  Exchange,  Inc. 
Relating  to  Three- Year  Roiling  Cycle 
for  Certain  IMinor  Rule  Plan  Finea 

July  27, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  28, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


1 17  CFR  200.3O-3(aMl2)  (1992). 
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I.  Salf-Sagnlatory  Orgmizatioa'a 
Statemant  af  IIm  Tmo*  of  Substuice  of 
the  Propoaed  Rule  Qie«ge 

Pursiiant  to  the  PHLX's  cuiront  minor 

rule  violation  enforcement  and 
reporting  plan  ("minor  rule  ploi")  >  and 
the  Floor  Procedure  Advices 
("Advices")  thereunder,  fines  accrue  on 
a  one-year  rolling  cal«idar  basis,  so  that 
a  second  violation  of  the  same  provision 
within  one  year  is  subject  to  the  next 
highest  fine  (i.e.,  the  second  violation 
within  that  calendar  year  is  treated  as  a 
second  occunence).  tfthe  violation  is 
not  repeated  in  that  calendar  year,  then 
a  subsequent  violation  of  that  provision 
is  treated  as  the  person's  first  violation. 
Pursuant  to  Rule  19b-4  under  the  Act. 
the  PHLX  proposes  to  amend  its  minor 
rule  plan  to  establish  a  three-year  rolling 
cycle  for  nine  Advices.'  Under  the 
three-3rear  rolling  cycle,  a  violation  of 
one  of  the  nine  Advices  which  occurs 
within  three  years  of  the  first  violation 
of  that  Advice  will  be  treated  as  a 
second  occurrence,  and  any  violation  of 
an  Advice  within  three  years  of  the 
previous  violation  of  that  Advice  will  be 
subject  to  the  next  highest  fine.  Thus,  a 
third  Advice  violation  within  less  than 
three  years  after  a  fine  for  a  second 
Advice  violation  will  be  treeted  as  a 
third  violation  of  that  Advice,  even 
though  mora  than  three  years  may  have 
elapsed  since  the  first  violation  of  that 
Advice. 

The  text  of  the  propoaed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX,  and  at  the 
Commission. 

n.  SeU-R^iiUt4M7  Orgaaizetioa'e 
Statement  ef  the  Pvrp«ae  ot  aad 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  besis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 


< Tha  Exchaoga't  minor  n>I«plaD  is  administered 
pursuant  to  PHLX  Rnla  970,  "Floor  Proc*diii« 
Advicaa:  Vioialteaa.  PmtMm,  md  Procaduias." 

I  Th*  ioUo«ring  Advicas  wiU  b»  svb^Kt  to  the 
pro90sad  tliiaa  yaif  loHinf  cycla:  B-l, 
"Respoasibiiily  to  Make  Markets;"  B-4,  PHLX 
Registarod  OpMons  Traders  ("ROTs")  Qilaring 
Orders  ttam  Om-Fk>m  aad  QB-noor  for  Qcacution 
on  the  Exchan«*(  B-a.  "Usa  of  Floor  Brokers;"  C- 
3,  "Handling  ROTs'  Ordars;"  C-t.  "Floor  Brokers 
Handling  Ordars  for  Same  Ftrm:"  C-9.  "Floor 
Brokers  and  Clarha  Ttading  in  Their  Customer 
Accooals:''  F-t.  Tailme  to  Comply  with  ao 
Exchange  Inquiry."  F-S.  "Dual  AfSUatinM;''  and  F- 
13,  "Supervisory  Pr(x:edures  Relating  to  the  Insider 
Trading  and  Securities  Fraud  EnforcMoaRt  Act  of 
1968"  ("rrSFEA")."* 


prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  b^ow,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Pursuant  to  the  PHLX's  current  mincH- 
rule  violation  enforcement  and 
reporting  plan  and  the  Advices 
thereimder,  fines  currently  accrue  on  a 
one-year  rolling  calendar  basis,  so  that 
a  secood  violation  of  the  same  provision 
within  one  year  is  subject  to  the  next 
highest  fine  (i.e.,  the  second  violation 
within  that  calendar  year  is  treated  as  a 
second  occurrence),  lithe  violation  is 
not  repeated  in  that  calendar  year,  then 
a  subsequent  violation  of  that  provision 
is  treated  as  the  person's  first  violation. 
In  order  to  further  discourage  the 
fiequmcy  of  repeat  violations,  the  PHLX 
propoaas  to  place  nine  Advicesa  on  a 
three-year  rolling  cycle. 

Under  the  three-year  rolling  cycle,  a 
violatian  of  one  of  the  nine  Advices 
which  oocun  within  three  years  of  the 
first  vidian  of  that  Advice  wiU  be 
treated  as  a  second  occurrence,  and  any 
violation  of  an  Advice  within  three 
years  of  the  previous  violation  of  that 
Advice  will  be  subject  to  the  next 
highest  fine.  Thus,  a  third  Advice 
viol^on  within  less  than  three  years 
after  a  fine  for  a  second  Advice  violation 
will  be  treated  as  a  third  violation  of 
that  Advice,  even  though  more  than 
three  years  may  have  elapsed  since  the 
first  violation  of  that  Advice. 

The  PHLX  believes  that  these  nine 
Advices  are  appropriate  for  a  three-year 
cycle  because  the  violations  and 
situations  addressed  by  these  Advices 
are  particularly  important  to  discourage 
in  the  interest  of  maintaining  a  fair  and 
orderly  market  in  PHLX-traded 
seciirities.  For  example.  Advice  B-1. 
"Responsibility  to  Make  Markets." 
requires  ROTs  to  make  a  two-sided 
market  for  any  option  series  trading  in 
the  same  crowd  at  which  the  ROT  is 
trading,  when  requested  by  a  Floor 
Official,  Specialist,  or  Floor  Broker.  The 
PHLX  states  that  this  requirement  has 
been  in  place  since  the  inception  of  the 
PHLX's  minor  rule  plain  in  1986  and  is 
important  to  the  ftmctioning  of  the 
auction  market. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  section  6  of  the  Act, 
in  general,  and  in  particular,  with 
section  6(bK5).  in  that  it  is  designed  to 
prtmiote  just  and  equitable  principles  of 
trade,  and  to  prevent  fivudulent  and 
manipulative  acts  and  pratrtices.  as  well 
as  to  protect  investors  and  the  public 


UMI 


>  See  note  2.  supra. 


interest.  The  PHLX  believes  that  the 
proposed  three-year  rolling  schedule 
should  capture  repeat  violators  of  the 
nine  Advices  to  whidi  the  pr(^)Osal 
applies  and  should  subject  those 
violators  to  higher  fines,  which  should, 
in  turn,  discourage  further  violations,  in 
the  interest  of  maintaining  a  fair  and 
orderly  market,  consistent  with  section 
6(b)(5). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  ibr 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  (X- 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Selicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
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should  refer  to  File  No.  SR-PHLX-Q3- 
28  and  should  be  sulunittad  by  July  26, 
1993. 

For  the  Commission,  by  the  Diviskn  of 
Market  Regulation,  pursuant  to  det^jatfld 
authority.* 

IFR  Doc  93-18414  Filed  8-2-93;  8:45  ami 
MUJNQ  CODE  MtO-OMi 


[ML  No.  IC-1 959S;  Sia-MTB] 

GrMt  Hall  Valu*  Tan  Tnial.  Sarfaa  1.  at 
al^  Atn%u<»«tt<»» 

July  26, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Great  Hall  Value  Ten  Thist. 
Series  1  and  subsequent  series  (the 
"Trust"),  and  Insight  Investmant 
Management,  Inc.  or  a  spcmsor 
controlled  by  or  under  common  control 
with  Insight  investment  Management 
(the  "Sponsor"). 

RELEVANT  ACT  SECTIONS:  Oder  requested 
under  section  6(c)  of  the  Act  from 
sections  14(a)  and  19(b)  of  the  Act  and 
rule  I9l>-1  thereimder. 
SUMMARY  Of  APPUCATKM:  ApplicanU 

seek  an  order  that  would  exempt  the 
Sponsor  from  having  to  take  for  its  own 
account  or  place  wiUi  others  flOO/KX) 
worth  of  units  in  the  Trust,  and  permit 
the  Trust  to  distribute  capital  gams 
dividends  within  a  reasonable  time  after 
receipt. 

nuNQ  DATE:  The  application  was  filed 
on  June  28, 1993  and  amended  on  July 
26. 1993. 

HEARMG  OR  NOTIFICATION  OF  NEARM6:  An 
order  granting  the  applicatian  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^C's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  liiould  be 
received  by  ue  SEC  by  5:30  p.m.  on 
August  20. 1993.  and  should  be 
accompanied  b^  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  60  South  6th  Street, 
Minneapolis,  Minnesota  S5402r-4422. 


<  17  CFR  2<ia,3o-a(aKia)  (isaz). 


FOR  FURTHER  MFORMATKM  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Brandi  Qiiet  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulaticm). 

SUPFLEMBfTARV  MFORMATION:  The 
following  is  a  summary  of  the 
applicatian.  Hie  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Tlie  Thist  will  consist  of  a  series  of 
unit  investment  trusts,  each  of  whidi 
will  be  similar  but  separate  and 
designated  by  a  difilarent  series  number 
("Trust  Series'*).  Each  Trust  Series  will 
invest  exclusively  in  equity  securities 
(including  common  and  preferred 
stocks)  or  in  equity  securities  and  zero 
coupon  obligations.  The  ob|ective  of  the 
Trust  Service  will  very  in  accordance 
with  the  nature  of  their  respective 
portfolios.  Each  Trust  Series  will  be 
registered  under  the  Act.  and  under  the 
Securities  Act  of  1933  by  a  registration 
statement  on  Form  S-6. 

2.  Each  1>ust  Series  will  be  created 
pursuant  to  a  trust  agreement  that  will 
contain  information  specific  to  that 
Trust  Series  and  that  will  incorporate  by 
refsrenca  a  master  trust  indenture 
between  the  Sponsor  and  a  financial 
institutitMi  that  is  a  bank  within  the 
meaning  of  section  2(a)(5)  of  the  Act  and 
that  satisfies  the  criteria  of  section  26(a) 
of  the  Act  (the  •T^ustee•^.  The  trust 
agreonent  and  master  trust  indenture 
are  collectively  referred  to  as  the  'Trust 
AgreemenL" 

3.  The  Sponsor  will  perform  the 
normal  functions  of  a  unit  investment 
trust  sponsor.  The  Sponsor  will  deposit 
zero  coupon  obligations,  if  any,  and 
equity  securities  (collectively, 
"Securities")  in  tlie  Trust  Series  at  a 
price  determined  by  an  independent 
evaluate.  The  Sp<Misor  expects  to 
deposit  in  each  Trust  Series 
substantially  more  than  $100,000 
aggregate  value  of  Securities.  All  zero 
coupon  obligations  in  any  one  Trust 
Series  will  have  essentially  identical 
maturities,  and  the  Sponsor  will 
purdiase  all  Securities  from  third 
parties. 

4.  Simultaneously  with  the  deposit  of 
Securities  in  a  Trust  Series,  the  Trustee 
will  deliver  to  the  Sponsor  registered 
certificates  for  units  representing 
undivided  interests  in  the  Trust  (the 
"Units")  that  will  represent  the  entire 
ownership  of  the  Trust  Series  (owners  of 
the  Units  are  referred  to  as 
"Unitbfdden").  The  Units  in  turn  will 
be  ofiered  for  sale  to  the  public  by  the 
Sponsor  following  the  effectiveiiess  of 


the  registration  statement  I'^lating  to  the 
Trust  Series,  and  clearance  by  the 
securities  suthorities  of  the  various 
states.  Applicants  intend  to  offer  each 
Trust  Series  to  the  pubhc  initially  at 
prices  based  on  the  closing  safe  prices 
of  listed  equity  securities  aad  the  ask 
prices  of  overHheKxnmter  traded  equity 
securities  selected  Ux  deposit  in  the 
Trust  Series,  plus  the  offering  side  value 
of  the  zero  coupon  obligations 
oootained  therein,  plus  a  sales  charge. 

5.  With  the  deposit  of  the  Securities 
in  the  Trust  Series  ccmtaining  zero 
coupon  obligations  on  the  initial  date  of 
deposit,  the  Sponsor  will  have 
established  a  propcnlionate  relationship 
between  the  zero  coupon  obligations 
and  equity  securities  in  the  Trust  Series. 
The  Sponsor  will  be  permitted  to 
deposit  additional  Securities,  which 
may  result  in  a  potential  corresponding 
incaeasing  in  the  number  of  Units 
outstanding.  These  Units  may  be 
continuously  offered  for  safe  to  the  - 
pubhc  by  meens  of  the  prospectus.  The 
Sponsor  anticipates  that  any  additional 
Securities  deposited  in  the  Trust  Safes 
after  the  initial  date  of  deposit  will 
maintain  the  proportionate  relationship 
between  the  zero  coupon  obligations 
and  equity  securities  in  the  Trust  Series. 
The  original  percentage  relationriiips 
between  zero  coupon  obligations  and 
equity  securities  will  be  set  forth  in  the 
prospectus  and  in  each  Trust 
Agreement. 

6.  Each  Trust  Series  that  contains  zero 
coupon  obligations  will  be  structined  so 
that,  on  the  specified  maturity  date  for 
eac:h  Trust  Series,  the  initial 
Unitholders  who  purchased  Units  on 
the  first  date  they  were  offered  for  safe 
will  receive  back  at  feast  the  total 
amount  of  their  original  investment  in 
the  Trust  Series,  including  the  sales 
charge.  To  that  end,  the  principd)  value 
of  the  maturing  zero  coupon  cbligations 
in  each  Trust  Series  will  at  lea^  equal 
the  original  purchase  price  of  the  Units. 
Zero  coupon  obligations  deposited  in 
the  Trust  will  be  non-callabfe  or  callabfe 
at  par. 

7.  The  Trust  will  redeem  Units  at 
prices  based  on  the  aggregate  bid  side 
evaluation  of  the  zero  coupon 
obligations,  if  any,  and  the  closing  safe 
prices  of  Usted  equity  securities,  and  the 
bid  prices  of  over-the-counter  traded 
equity  securities. 

8.  Although  not  obUgated  to  do  so.  the 
Sponsor  intends  to  maintain  a 
secondary  market  for  the  Units.  The 
secondary  market  will  reduce  the 
numbOT  of  Units  tendered  to  the  Trustee 
for  redemption  and  alleviate  the  need  to 
sell  portfolio  securities  to  raise  the  cash 
necessary  to  meet  such  redemptions.  In 
the  event  that  the  Sponsor  does  not 


41308 


Federal  Rggirter  /  Vol.  58.  No.  147  /  Tuesday,  August  3.  1993  /  Notices 


maintain  a  secondary  market,  the  Trust 
Agreement  will  provide  that  the 
Sponsor  will  not  instruct  the  Trustee  to 
sell  zero  coupon  (4>ligations  from  any 
Trust  Series  that  contains  zero  coupon 
obligations  until  equity  securities  have 
been  liquidated  in  order  not  to  impair 
the  protection  provided  by  the  zero 
coupon  obligations,  imless  the  Trustee 
is  able  to  seU  such  zero  coupon 
c^ligations  and  still  maintain  at  least 
the  original  proportional  relationship  to 
Unit  value.  The  Sponsor  also  will 
instruct  the  Trustee  that  zero  coupon 
obligations  may  not  be  sold  to  meet 
Trust  expenses. 

Applicants' Legal  Analysis   | 

1.  Section  14(a)  of  the  Act  generally 
requires  that  investment  companies 
have  $100,000  of  net  worth  prior  to 
making  a  public  offiering.  Rule  14a-3 
under  the  Act  exempts  unit  investment 
trusts  from  the  provisions  of  section 
14(a)  if  certain  conditions  are  complied 
with,  one  of  which  is  that  the  trust 
invest  only  in  "eligible  trust  securities" 
as  defined  in  the  rule.  The  Trust  may 
not  rely  on  this  rule  becaxise  equity 
securities  are  not  eligible  trust 
securities.  I 

2.  The  Sponsor  will  deposit 
substantiaUy  more  than  $100,000  of 
Securities  in  each  Trust  Series. 
However,  applicants  acknowledge  that 
the  SEC  has  interpreted  section  14(a)  as 
requiring  that  the  initial  capital 
investment  in  an  investment  company 
be  made  without  any  intention  to 
dispose  of  the  investment.  Under  this 
interpretation,  a  Trust  Series  would  not 
satisfy  section  14(a)  because  of  the 
Sponsor's  intention  to  sell  all  the  Units. 
Accordingly,  applicants  request  an 
exemption  firom  section  14(a). 
AppUcants  will  comply  in  all  respects 
with  the  requirements  of  rule  148-3, 
except  that  the  Trust  will  not  restrict  its 
portfolio  investments  to  "eligible  trust 
securities." 

3.  Section  19(b)  of  the  Act  and  rule 
1^>-1  thereunder  provide  that  no 
registered  investment  company  may 
distribute  long-term  capital  gains  more 
than  once  every  twelve  months. 
Applicants  state  that  these  provisions 
were  designed  to  remove  the  temptation 
to  realize  capital  gains  on  a  frequent  and 
regxilar  basis,  and  to  eliminate  attempts 
by  investment  advisers  to  time 
distributions  to  be  advantageous  to 
shareholders.  Applicants  also  state  that 
there  was  concern  that  investors  would 
be  confused  by  a  failure  to  distinguish 
between  regular  distributions  of  capital 
gains  and  distributions  of  investment 
income. 

4.  Rule  19b-l(c),  under  certain 
circumstances,  excepts  a  unit 
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investment  trust  investing  in  "eligible 
trust  securities,"  as  defined  in  rule  14a- 
3(b),  from  the  requirements  of  rule  19b- 
1.  Applicants  believe  that  this  exception 
recognizes  that  the  danger  of  making 
manipulative  capital  gains  distributions 
that  are  detrimental  to  Unitholders  is 
largely  eliminated  for  unit  investment 
trusts.  For  these  trusts,  the  conditions 
\mder  which  capital  gains  are  realized 
are  beyond  the  Sponsor's  control,  and 
the  capital  gains  are  identified  clearly. 
However,  the  exception  provided  by 
rule  19b-l(c)  does  not  apply  to  the 
Trust  because  the  Trust  does  not  intend 
to  invest  in  "eligible  trust  securities." 
Applicants  request  an  exemption  from 
rule  I9l>-1  to  the  extent  necessary  to 
permit  capital  gains  eameid  in 
connection  with  the  sale  of  portfolio 
equity  securities  to  be  distributed  to 
Unitholders  along  with  the  Trust's 
regular  distributions. 

5.  Applicants  submit  that  the  dangers 
that  section  19(b)  and  rule  19b-l  are 
designed  to  prevent  do  not  exist  in  the 
Trust.  Any  gains  fit>m  the  sale  of  equity 
securities  would  be  triggered  by  the 
need  to  meet  Trust  expenses  or  by 
requests  to  redeem  Units,  events  over 
which  the  Sponsor  and  Trust  have  no 
control.  Applicants  state  that  the 
Sponsor  has  control  over  the  actual 
redemption  of  Units  to  the  extent  it 
makes  a  market  in  Units.  However, 
applicants  further  state  that  the  Sponsor 
has  no  incentive  to  redeem  or  to  permit 
the  redemption  of  Units  to  generate 
capital  gains  for  the  purpose  section 
19(b)  and  rule  19b-l  were  designed  to 
protect  against.  Aside  fit>m  the  fact  that 
the  Sponsor  intends  to  maintain  a 
secondary  market  and  that  the  current 
realization  and  distribution  of  gains  is 
not  an  objective  of  the  Trust,  applicants 
believe  that  cash  generated  from  the  sale 
of  equity  securities  will  be  used  to  pay 
expenses  and  to  meet  redemptions  and 
will  not  generate  distributions  to 
Unitholders.  Moreover,  applicants 
believe  that  because  principal 
distributions  are  indicated  clearly  in 
accompanying  reports  to  Unitholders  as 
a  return  of  principal  and  are  relatively 
small  in  comparison  to  normal 
distributions,  there  is  little  danger  of 
confusion  from  failure  to  differentiate 
among  distributions. 

6.  Applicants  believe  that  the 
requested  exemption  is  consistent  with 
the  purposes  and  policies  of  the  Act, 
and  would  be  in  the  best  interests  of  the 
Unitholders. 

Applicants'  Condition 

Applicants  agree  to  the  following 
condition  to  the  granting  of  the 
requested  relief: 


Applicants  will  comply  in  all  respects 
with  the  requirements  of  rule  14a-3, 
except  that  the  Trust  will  not  restrict  its 
portfolio  investments  to  "eligible  trust 

securities." 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

|FR  Doc.  93-18412  Filed  8-2-93;  8:45  am) 
BHXING  CODE  WIO-OI-M 

[Investment  Company  AcfReL  No.  19596; 
812-«410] 

LTV  Aerospace  Creditors  Liquidating 
Trust;  Application 

July  26. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Official  Committee  of 
Unsecured  Creditors  of  the  LTV 
Aerospace  and  Defense  Company  (the 
"Aerospace  Committee"),  on  behalf  of 
the  LTV  Aerospace  Creditors 
Liquidating  Trust  (the  "Trust"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  6(e)  exempting 
the  Trust  from  all  provisions  of  the  Act 
except  sections  9, 17(a)  (as  modified), 
17(d).  17(e),  17(f).  30(d).  31.  and  36 
through  53.  and  the  applicable  rules 
thereunder. 

SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  on  behalf  of  the  Trust, 
which  will  be  formed  in  connection 
with  the  LTV  Corporation  bankruptcy 
reorganization  to  liquidate  certain  assets 
assigned  by  LTV  to  the  unsecured 
creditors  of  LTV  Aerospace  and  Defense 
Company  ("Aerospace").  The  order 
would  exempt  the  Trust  from  provisions 
of  the  Act. 

FILING  DATE:  The  application  was  filed 
on  May  21. 1993.  and  amended  on  June 
2. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tf»e  SEC  by  5:30  p.m.  on 
August  23, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
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request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Wilmer,  Cutler  k 
Pickering,  2445  M  Street,  N\V., 
Washington,  IX  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  StaSF  Attorney,  at 
(202)  272-5287,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  504-2283 
(Division  of  Investment  Management, 
Of  fica  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  In  1986,  the  LTV  Corporation 
("LTV")  and  sixty-six  of  its  subsidiaries 
filed  for  Chapter  11  protection  in  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  New  YorL  The  case 
is  captioned  In  re  Chateaugay  Corp., 
Reomar.  Inc.,  The  LTV  Corp..  et  ol, 
Debtors.  Case  Nos.  86  B  11270-11334 
inclusive.  86  B  11402.  and  86  B  11464 
(BRL).  Among  the  LTV  subsidiaries 
filing  for  Chapter  11  protection  was 
Aerospace,  which,  prior  to  bankruptcy, 
had  been  engaged  in  the  aerospace  and 
defense  business.  Applicant  was 
appointed  by  the  United  States  Trustee 
for  the  Southern  District  of  New  Yoik  on 
July  30, 1991  to  represent  the  interests 
of  the  unsecured  creditors  of  Aerospace. 

2.  In  February  1993,  the  Bankrjptcy 
Court  approved  the  Second  Modified 
Disclosure  Statement  pursuant  to 
section  1125  of  the  Bankruptcy  Code  for 
LTV  and  its  subsidiaries  and  authorized 
its  distribution  to  claimants  and  equity 
security  holders.  The  confirmation 
hearings  on  the  proposed  plans  of 
reorganization  of  LTV  and  its 
subsidiaries  (collectively,  the  "Plan") 
were  held  on  May  26, 1993.  and  the 
confirmation  order  was  .signed  on  that 
dny.  One  element  of  the  Plan  is  LTV's 
assignment  of  certain  illiquid  Aerospace 
assets  to  the  unseciu«d  creditors  of 
Aerospace  (the  "Aerospace  Creditors") 
through  the  formation  of  the  Trust.»  The 
sole  purpose  of  the  Trust,  which  will  be 
subject  to  the  continuing  jurisdiction  of 


the  Bankruptcy  Court,  will  be  to 
liquidate  the  Trust  assets  in  an  orderly 
manner  and  distribute  the  proceeds. 

3.  The  Aerospace  Assets  consist  of 
assets  received  as  consideration  for  the 
sale  to  Ren  Acquisition  Corporation 
("Ren")  of  the  assets  of  AM  General,  a 
debtor  subsidiary  of  Aerospace  (the 
"Ren  Obligation").*  and  certain 
litigation  claims.'  Due  to  the  nature  of 
the  Aerospace  Assets,  it  was  impossible 
to  make  cash  or  in  kind  distributions  of 
the  Aerospace  Assets  to  the  Aerospace 
Creditors. 

4.  The  Trust  will  issue  certificates  of 
beneEcial  interest  ("CBIs")  to  certain 
Aerospace  Creditors  in  proportion  to  the 
amount  of  their  allowed  claims.  Other 
Aerospace  Creditors  will  have  the  right, 
during  the  period  ending  ten  days  after 
the  effective  date  for  the  Plan,  to  transfer 
to  the  Trust  certain  specified  portions  cf 
their  LTV  stock  distributions  under  the 
Plan  in  exchange  for  CBIs.  Applicant 
anticipates  that  the  CBIs.  which  will  be 
freely  transferable,  will  be  listed  on  a 
national  securities  exchange  or  traded  in 
the  over-the-counter  market.  The  CBIs 
will  be  subject  to  registration  under  the 
Securities  Exchange  Act  of  1934,  and 
the  Trust  will  file  ouarierly,  annual  and 
current  reports  with  the  Commission  on 
Forms  10-Q.  10-K  and  8-K. 

5.  To  ensure  that  the  Trust  will  bo 
operated  in  the  manner  contemplated  as 
its  sole  purpose,  the  trust  agreement 
will,  among  other  things:  (a)  Preclude, 
with  certain  limited  exceptions,  the 
trustees  of  the  Tnast  from  issuing  or 
selling  any  additional  interests  in  the 
Trust  once  the  distribution  of  CBIs  to 
claimants  is  completed;  (b)  preclude  the 
Trust  from  acquiring  additional  assets, 
except  to  the  extent  such  assets  are 
acquired  in  settlement  of  the  two 
litigation  matters  or  as  a  result  of  future 
negotiations  writh  Ren  to  restructure  the 


<  Under  the  Plan,  the  AorospKe  Crediton  alao  an 
en'atlad  to  approximataly  1.3  million  shares  of  LTV 
(tock  and  S52  million  in  cash.  These  seotrities  and 
th«  cash  will  tw  distributed  directly  to  the 
Aaiospaca  Creditors  and  will  not  be  subject  to  lh» 
Trust.  TIm  Trustees  may.  bo«irever.  set  aside  a 
poriioo  of  the  $52  million  to  aalabliih  an  expense 
reserve  (o  fund  the  operating  axpesses  incurred  by 
theThMt. 


aTbe  Ren  OUig«Uons  consiM  o<  (1)  a  SlS.2 
million  ihree-year  secured  promissory  nule  bearing 
interest  at  prime  (o  t>e  paid  at  matunty  (April  30, 
1995):  (2)  up  to  S30  million  in  "aam-out" 
payments,  payable  in  ten  annual  ins'.ai\menU 
ending  no  later  than  2002  in  .tn  aD-.ovnt  set  at  the 
greater  of  (a)  $3  aiillioa  o;  (b)  25  perr.inl  of  the 
excess  of  certain  profits  of  !h<>  l)u&iness  dc()uired 
hom  AM  General  over  SIS  miilian',  (3)  S14  million 
in  conSdeatiality  and  ncn-competition  payments, 
payable  in  seven  equal  annual  in.ilallments  ending 
in  2000;  and  (4)  a  beneficial  interest  in  a  10  percent 
stock  interest  issued  by  Ren,  consisting  of  the  right 
to  put  the  stock  back  to  Ren  for  $S  million  in  cn.sh 
on  April  30.  199S.  S7.S  million  in  ca»h  on  April  30. 
1996.  or  SIO  million  in  cash  or  a  promissory  note 
on  April  30,  1997. 

'The  liiig&Hon  claims  consist  of  (1)  the  first  $10 
million  In  net  proceeds  actually  received  pursuant 
to  the  claims  of  Aerospace  in  the  action  entitled 
LTV  Aerospace  and  Defense  Co.  V.  TTiomson-CSF 
S.A..  Case  No.  92-9S31A  (S.D.N. Y.);  and  (2)  all  net 
procaads  roceived  as  a  result  of  the  claims  against 
McDonneil  Douglas  Corporation  in  /.TV.^araspooe 
atidDefnue  Co.  r.  McOoimett  Dought  Corp.,  Case 
No.  92-1 1360  (Disl.  CI.  Dallas  County). 


Ren  Obligations;  (c)  provide  that  the 

Er(x»eds  of  the  Aerospace  Assets  shall 
a  invested,  {tending  distribution  to  CBI 
holders,  in  (i)  interest-bearing  deposits 
or  short-term  repurchase  obligations  or 
certificates  of  deposit  of  federally 
insured  banks,  or  (ii)  maricetable  direct 
obligations  of,  at  guaranteed  as  to 
principal  and  interest  by,  the  United 
States  of  .America  or  any  epency  or 
instmmentality  thereof;  and  (d)  provide 
that  the  trustees  shall  establish  an 
expense  reserve  to  fund  the  operating 
expen.ses  of  the  Trust.  The  Trust  will 
have  a  ten-year  duration  unless  (i)  all  of 
the  assets  are  distributed  prior  to  the 
expiration  of  the  ten-year  period,  (ii)  an 
earlier  termination  is  required  by 
applicable  state  laws,  or  (iii)  the  holders 
of  at  least  eighty  percent  of  the  interests 
in  the  Trust  vote  to  terminate  the  Trust. 
6.  Based  upon  the  present  portfolio  of 
assets  to  be  held  and  liquidated  by  the 
Trust,  the  Trust  may  be  an  "investment 
company"  within  the  meaning  of 
sections  3(a)(1)  and  3(aH3)  of  the  Act. 
To  resolve  any  doubts  abmit  the  Trust's 
status  under  the  Act,  applicant  requests 
an  order  exempting  the  Trust  from  most 
provisions  of  the  Act. 

Applicant's  Legal  CoDcIusions 

1.  Section  3(a)(1)  provides  that  an 
inve.stmentjcompany  includes  an  issuer 
that  is  or  holds  itself  out  as  being 
engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Section  3(a)(3)  provides  that 
an  investment  company  includes  an 
issuer  that  engages  or  proposes  to 
engage  in  the  business  of  investing, 
reinvesting,  or  trading  in  securities,  and 
owns  (or  proposes  to  acquire) 
investment  securities  exceeding  forty 
percent  of  the  value  of  its  assets  on  an 
unconsolidated  basis.  Based  upon  the 
nature  of  the  Trust's  present  assets,  the 
Trust  may  be  an  investment  company 
under  sections  3(a)(1)  and  3(a)(3). 

2.  Applicant  requests  an  order  under 
sections  6(c)  and  6(e)  of  the  Act 
exempting  the  Trust  from  all  provisions 
of  the  Act  except  sections  9, 17  (as 
modified),  30(d).  31.  and  36  through  53. 
and  the  applicable  rules  theraimder. 
Seclion  6(c)  provides  that  the  SEC  may 
by  order  upon  application  exempt  any 
person  or  persons,  or  any  transaction  or 
transactions,  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 
Section  6(e)  provides  that,  if  the  SEC 
considers  it  necessary,  certain 
provisions  of  the  Act  shall  apply  to  an 
investment  company  that  is  exempt 
from  any  provision  of  section  7  as  if 
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such  company  were  a  registered 
investment  company. 

3.  Applicant  believes  that,  in  light  of 
the  Tnist's  limited  scope  of  permissible 
activities  and  other  circumstances  and 
conditions,  the  granting  of  the  requested 
order  would  provide  appropriate 
protection  for  investors  and  would 
achieve  the  purposes  otherwise 
intended  by  the  poUdes  and  provisions 
of  the  Act. 

4.  Applicant  also  believes  that  it  is 
important  to  recognize  that  the  order 
confirming  the  Plan  will  provide  that, 
during  the  pendency  of  the  Trust,  the 
activities  of  the  Trust  will  be  subject  to 
the  continuing  jurisdiction  of  the 
Bankruptcy  Court.  Thus,  many  activities 
that  might  be  subject  to  regulation  imder 
the  Act  also  will  be  subject  to  the 
Bankruptcy  Court's  continuing 
jurisdiction.  That  concurrent 
jurisdiction  creates  the  potential  for 
regulatory  duplication,  and  the  delays 
and  costs  that  would  be  associated 
therewith,  as  well  as  for  conflicts 
between  the  Bankruptcy  Court  and  the 
SEC 

5.  Section  17(a)(2)  of  the  Act  generally 
makes  it  unlawful  for  any  "affiliated 
person"  of  a  registered  investment 
company,  or  "affiliated  person"  of  such 
person,  to  acquire  any  security  or  other 
property  from  such  investment 
company.  Under  the  requested 
exemption,  applicant  propoees  that  the 
Trust  be  allowed  to  sell  certain  assets  to 
its  affiliated  persons  if  such  tale  is 
approved  in  advance  by  the  Bankruptcy 
Court. 

6.  Accordingly,  applicant  believes 
that  the  issuance  of  the  requested  order 
pursuant  to  sections  6(c)  and  6(e)  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicant's  Conditiont 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Trust  will  not  hold  itself  out 
as  being  an  investment  company,  but 
instead  will  hold  itself  out  as  a  trust  in 
the  process  of  liquidating  and 
distributing  its  assets  to  CBI  holders. 

2.  The  Trust  will  be  limited  to  making 
temporary  investments  in  (a)  interest- 
bearing  deposits  or  short-term 
repurchase  obligations  or  certificates  of 
deposit  of  federally  insured  banking 
institutions,  or  (b)  marketable  direct 
obligations  of.  or  guaranteed  as  to 
principal  and  interest  by,  the  United 
States  of  America  or  any  agency  or 
instrumentality  thereof. 


3.  Notwithstanding  section  17(a)(2)  of 
the  Act.  an  affiliated  person  (as  defined 
in  section  2(a)(3)  of  the  Act)  of  the  Trust 
may  engage  in  a  transaction  of  the  type 
described  in  section  17(a)(2)  with  the 
Trust: 

(i)  If  such  proposed  transaction  is  first 
approved  by  the  Bankruptcy  Court  on 
the  basis  that  (a)  the  terms  thereof, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  to 
the  Trust,  and  (b)  the  transaction  is 
consistent  with  the  Plan;  and 

(ii)  In  connection  with  each  such 
transaction,  the  Trust  shall  inform  the 
Bankruptcy  Court  of  (a)  the  identity  of 
all  of  its  known  affiliated  persons  who 
are  parties  to,  or  have  a  direct  or 
indirect  financial  interest  in.  the  known 
financial  interests  of  such  pwrsons  in  the 
transaction.* 

By  the  Commiuion. 
Margaret  H.  McFarland. 
Deputy  Secntary. 

(FR  Doc  93-18411  Filed  8-2-93:  8:45  ami 
cooc  «i*-ei-« 


DEPARTMENT  OF  STATE 

BurMu  of  OcMM  and  Intanurtlonai 
Environmamai  and  Sdantific  Affairs 

[PubNc  NoUoe  1M1] 

UnHad  Stataa  Man  and  tha  Biosphara 
Program:  Oaquast  for  Proposals  for 
tha  Tropical  Ecoaystama  Diractorata 

The  Tropical  Ecosystems  Directorate 
(TED)  of  the  U.S.  Man  and  the 
Biosphere  Program  (U.S.  MAB) 
announces  a  call  for  research  and 
activity  proposals  addressing  the  theme 
of  sustainable  use  of  tropical  forest 
resources.  A  small  number  of  research 
and  activity  grants,  in  the  range  of 
$5,000  to  $12,000,  will  be  awarded  in 
the  Spring  of  1994.  Preference  will  be 
given  to  proposals  focusing  on  the  Maya 
Tri-National  Region  of  Belize, 
Guatemala  and/or  Mexico  and  should 
complement  the  core  project  activities 
of  the  TED.  Persons  interested  in 
applying  for  these  grants  are  encouraged 
to  first  obtain  a  copy  of  the  TED  core 
project  description  from  the  U.S.  MAB 
Secretariat. 


Funding  Objectii 

U.S.  MAB/TED  funding  should  assist 
research  teams  and/or  activity  projects 


«Th«  word  "kno%im"  U  utilizMl  because  there 
may  be  tituatioiu  in  which,  notwithstanding  due 
inquiry,  tha  Trust  will  be  unable  to  determine  the 
identify  and  tha  extent  of  the  financial  interests  of 
all  afBUaled  parsons  due  to  the  complexity  of 
ralationshipt  and  holdingt,  or  due  to  its  inability  to 
obtain  InfonnaUon  necassary  to  such  determination 
from  persons  it  doe*  not  cantrol. 


to:  Add  a  national  researcher  to  their 
effort:  better  integrate  conservation  and 
sustainable  development;  add  a 
particular  discipline  to  an  ongoing 
research  project;  or  explore  the 
application  of  ongoing  site-specific 
research  to  an  additional  site  in  the 
Maya  Tri-National  region;  or  to  carry  out 
activities  complementary  to  the  TED 
project  in  the  region.  U.S.  MAB/TED 
funding  will  not  be  provided  for 
planning  purposes. 

Focal  Issues 

Within  the  broad  thematic  focus  of 
sustainable  use  of  tropical  forest 
resources  in  the  Maya  Tri-National 
Region,  U.S.  MAB/TED  encourages 
research  projects  and  activities 
addressing  focal  issues  such  as 
community-based  production  systems, 
tropical  forest  management  for  timber 
and/or  non-timber  forest  products, 
economic  valuation  and  accounting  of 
tropical  forest  products  and  services, 
benefits  and  costs  of  low  impact  uses 
such  as  ecotourism,  or  integration  of 
biodiversity  conservation  with 
production  forestry. 

Proposal  Content 

Each  proposal  should  have  a  title 
page,  a  one  page  synopsis  of  the  existing 
research  project,  up  to  five  pages 
detailing  the  proposed  use  of  U.S.  MAB/ 
TED  funds  that  would  be 
complementary  to  the  TED  core 
program,  and  a  one-page  budget,  with 
justification.  No  funds  are  available  for 
institutional  overhead:  only  direct  costs 
can  be  supported. 

Evaulation  and  Review  Process 

Becausejof  limited  available  funding, 
U.S.  MAB/TED  will  give  the  greatest 
preference  to  those  proposals  that 
directly  complement  the  objective  of  the 
directorate's  core  program.  Proposals 
will  be  evaluated  for  the  intrinsic  merit 
of  the  research  or  activity,  its  policy 
relevance,  applicability  to  promoting 
sustainable  use  of  tropical  forest 
resources  in  the  Maya  Tri-National 
Region,  and  the  quality  and 
demonstrated  productivity  of  the 
principals.  All  potential  proposers  are 
encouraged  to  contact  the  Secretariat  of 
the  U.S.  Man  and  the  Biosphere 
Program.  OES/EGC/MAB,  U.S. 
Department  of  State.  Washington  DC, 
20522-3706.  Tel.  (703)  235-2946  to 
request  a  description  of  the  TED  core 
program. 

Persons  interested  should  first  submit 
a  one-  to  two-page  project  prospectus  by 
November  1, 1993.  The  U.S.  MAB/TED 
will  review  the  prospectuses  and  invite 
full  proposals  by  December  31, 1993. 
Invitees  to  submit  full  proposals  will 
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have  until  March  1994  to  submit  a  full 
proposal.  The  U.S.  MAB/TED  will 
evaluate  all  proposals  and  make  final 
decisions  by  April  6. 1994.  Funds  will 
be  committed  to  the  managing 
institutions  identified  in  the  proposals 
during  May  1994.  Principals  will 

receive  from  the  U.S.  MAB/TED    

Secretariat  copies  of  all  U.S.  MAB/TED 
review  evaluations  of  their  proposal  and 
a  written  notification  of  the  directorate's 
decision  on  their  project. 

Submission  of  Proposals 

Mail  proposals  to  U.S.  MAB/TED 
Secretariat.  OES/EGC/MAB,  room  608. 
SA-37.  U.S.  Department  of  State, 
Washington,  DC  20522-3706. 

Individuals  choosing  to  submit  their 
proposals  by  Express  Mail,  Federal 
Express,  UPS,  etc.  must  use  the 
following  address:  U.S.  MAB 
Secrjtariat,  room  608, 1555  Wilson 
Boulevard,  Rosslyn,  Virginia  22209. 

The  Deadline  for  pre-proposals  is 
November  1, 1993.  The  Deadline  for 
invi'ed  proposals  is  March  1, 1994. 

Dated:  July  23, 1993. 
Roger  E.  Sotes, 

Executive  Director.  U.S.  Man  and  the 
Biosphere  Program,  Office  of  Global  Change. 
[PR  Doc.  93-18379  Filed  8-2-93;  8:45  am] 
BILUNa  COOC  «71»4Mt 


DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  4, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rules  Docket 

(AGG-10).  PeUtion  Docket  No. . 

800  Independence  Avenue  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

ron  njRTHER  MFomiA'noN  contact:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
tel^hone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  July  27, 
1993. 

Donald  P.  Bynw, 
Assistant  Chief  Counsel  for  Regulations. 


DEPARTMENT  OF  TRANSPORTATION     PetiUons  for  Exemption 


Federal  Aviation  Administration 
(Summary  Notice  Na  PE-9»-33] 

Petitlona  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petition. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Fedoral  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  afiect  the 
Ic^l  status  of  any  petition  or  its  final 
disposition. 


DoclcetiVb.;  26101. 

Fetitjoner:  America  West  Airlines. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5133  to  allow 
America  West  Airlines  to  operate  four 
special  slots  at  Washington  National 
Airport  formerly  operated  by  Braniff 
Airlines  imder  Federal  Aviation 
Administration  Exemption  No.  3927. 
(FR  Doc  9S-18449  Filed  8-2-93;  8:45  am] 
■UMO  COOe  4S1»-tS-M 


[Summary  Nolioe  No.  PE-93-34] 

Petition  for  Exemption;  Summary  of 
Patltiona  Racalvad;  Dispositions  of 
PMItlons  Issued 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  Correction. 

StMMARY:  This  action  nullifies  the 
Petition  for  Exemption,  Docket  No. 
21780,  published  on  July  22, 1993  (58 
FR  39273). 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  August  23, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Docket  (AGG-10), 
Petition  Docket  no.  21780,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-3939. 
SUPPI.EMENTARY  MFORMATION:  The  Qvil 
Air  Patrol,  Inc.,  petition  for  exemption. 
Docket  No.  21780,  was  inadvertently 
double-published  in  the  Federal 
Register  on  July  8, 1993  (58  FR  36731) 
and  July  22, 1993  (58  FR  39273).  For  the 
purposes  of  announcement  and  public 
comment  solicitation,  only  the  initial 
publication  (58  FR  36731)  and  comment 
period  applies.  The  announcement  and 
comment  period  published  on  July  22, 
1993  (58  FR  39273)  is  hereby  nullified. 

Issued  in  Washington,  DC.  on  July  27. 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  93-18450  Filed  8-2-«3;  8:45  am] 
aiUJNO  OOOC  4t1fr-1S-M 

[Summary  Notice  Na  PE-^S3-3S] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

StJMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  epplicetion. 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  informatioa 
in  the  summary  is  intended  to  afiiact  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
roust  identify  the  petition  docket 
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patiticm  in  tripUcMi  to:  PMhtif 
Aviatfga  AdtaWMMttdov  OfBarof  tft» 
Chitf  Cammik,  Altti:  IM*  DteBsT  (<AGC- 
n).  F«tf«a»DbdMFI^ ,  M& 

WMhingtnt  DC2050t. 

TIm  pctitiaB,  inyooininantrwcaiii>6d. 
and  •  copy  of  unY  ffinl  diiporiUim  are 
filed  i^mftmi^nimgamarf  dbdtot 
ind  flvswHibi^fevflHiDiiiMUoo  iir  ttw 
RokvIlBdMrfnGC-Tin,  naatVtSG. 
FAA  WiriiiwilWi  milTilhift  (FOB^Kh^). 
800  lbJi|nndwie«iA>iu».  SW.. 
WuhingtoD.  DC  lOStf :  trihphom  (202) 
287-3X38. 

tm  rmmmm  wmmm^um  eewiitc  r.  ftfr. 
Fradkriek  Ml  Hijpine.  OIBorof 
RuImmUbk&UUK-Y).  FWmi  Aviation 


It  9fPtt  l^VMinugMJUi  DC  20591', 
tebjAaiM-  (3031 2S?-^03ff; 

Tfaxi  node*  k  mihlii&ad  punuant  to 
paragnphr  6j.  M[.  and  (gf  of  tIT.2rof 
Pait  1 1  o£  t&«  FWaial  Aviation 
RegtdfldDna  CM  CntAct  tU. 

iMiMd  !■  Wkahiagon^  DC.  on  July  27. 
IMS.  I 

Auktant  Chief  Couim^ for  Bagulaiiont. 


Dodce<  Alb.:  19634. 

PtHtiontK  DoM^M  AiidSR  Company. 

Sections  e^tkmFAR  AffKtad:  14CFR 
121.310(d)r4). 

Ikacx^tfiaB  a^JMf^SaugMtTa 
extend  lMaptfaB.BIOL  300,  at 
amended,  to  allow  operatDB»aC 
MdDonnell  Douglaa  Model  DC-B  aeries 
aircraft  to  opecatft  ttlaae  aiiczeft  in 
passenger-cazryiiig  opentiona  without  a 
cockpit  conAvBrdbviiLe  fareedk 
emergency  B^Mi 

MJI«aaer.Mc£Kll  Air  Taad^  Inc. 

Seetioaa^oiAa^WM^AffiKtedi  14CFR 
4X3(^ 

DeaeapUon  t^BdaefSaugfitTo 
amend  Exemptioo.  No.  53A1  b*  deleting. 
Cessns  33Dr-&ai»mk  and  admng, 
Cessna  230  and  Bvittea  Naanm  UuideE 
BtL-2A.  aiKiaft.  and  t»  asitand 
Exemptiiin  Nok  53ftl  tacantinu»to 
allow  praoedy  tniaad  piloCa- employed 
by  McCal*AiirI^xi,  Inc.  tacemove  and 
reinirtell  rahin  aeaii  in.oompany  aiiaaft 
wheacaatified  aiecfaaBics.aBB>ttot 
available. 

D»eketNo,:2T3iX 

Htitioaer.Bmiamm 

SaBtignmoiUmME/A^itctatk  14  CFR 
91.203(a)(b)  and  47.40. 


UMI 


DescriptimrofFkiiefSov^itrTo  allbw 
unrestricted'  operation:  of  Business 
Express  (BE)!  aiicnfttnBt' cany 
pbotocopiee  vice  erig&ials  oflfte 
ragUttalionaBtf  atowwthiiaeav 
certificatee. 

Docket  N&.:  279*9^ 

Petitkmer.  hit.  TtmmmT.  GMt*. 

SecUoDt^aflhmPAMiAffeetedi  MCFR 
135.236(b)* 

Descripiion  ofMt^Sdugbt  Taallofw 
paiirtnnar  t»faafBHB  Maarwe  orstenifty 
duty*  andithu»ta  faafinB  fligbt  duty  if 
called..  diiring,wq|iiredieat.p«iiBd> 

DaeketHei:  379a*.. 

PetitioneR  NewpoiCAeianautiGaL 
DeBtelopmant^  

Sectfonmaftb^EAR  Affected:  14  CFR 
3ftMid  SubpeHlof  Part  W. 

Descripbon  of  IMief  Sought  Toallow 
the  Lockeed  Lr-1011..SeEiaLNa  lfi3E- 
1067,  RagiatratiaaNb.  N140Sa.to 
exceed  certified  noiae  favela  whoa 
operating.undhr  a  Restrictive  Category 
iVpeCtatifibare. 

Diqraaitioiis  ofPatitiow 

Dtici:etNb.:2385S. 

Atftfoner  Affiaon  Ges  Ttubine 
Division,  GMC  

Sections  ef tfirFAJT  A^9fecte(fM«  CFR 
34.21. 

Description  of  Relief  Sought/ 
Disposition:  To  amend  andeidend 
Exemption  No.  5313  to  allow  petitioner 
to  continue  to  produce  very  low- 
production  enginee  cue  ei ed  by  amended' 
Type  Certificate  No.  282:  for  instailatian 
on  aixcmft  to  heiawperted  from  the 
United  SUtes  and  allow  flighU  for  sho^ 
dnratiaiT  al  iotequent  intenwla.  to 
facilitate  the  delivery  of  these  airaafirto 
be  exported.  faM»  the  ItailedSlatM. 

GRANT.  tuS)f  18.  vasa,  Sxemption  No. 
5680. 

DocketNOi:  25080. 

Petitioner;:  HewMea  k  Poweie 
Aviation,,  Inc.  

Sections  t^tbe-FAR  Affected:  14CFR 
137.53(c)(2). 

Description  of  ReRef  Sought/ 
Disposition:  To  extend Scemption  No. 
5075  tO'  continue'  to  allow  Hawkins  8t 
Powers  Aviation..  Inc.  toconductaatial 
applications  of  insecticide  fiom  C-118A 
(DC-6)ainaaft..wilhaut>th*  aircraft 
being,  e^pped  wridi  •  dewre  caoahle  of 
jettisoning  within  45  secoadeat  ueat 
one-half  of  the  aircraft's  maximum 
authorized  load  of  apieultun)  materials 
when  operated  over  congested  ereas. 

GRANT.  ftUffT.  1999.  EktmptionNo. 
50759. 

Docket  No. :  26101. 

Petitioner:  Anieric».Wast  AirUnea^, 
Inc 


Sections  of  the  FAR  AfJfBcted.X*  CFR 
03.12^. 

Btscription  of  Rtiief  Sought/ 
Disposition :Tb  extend  Exemption  Nb. 
5133  to  alltnr  America.  West  Airlines  to 
operate  four  special:  slbts  at  Waahitagton 
National  Aiiiroit  formerly  operated  by 
Braniff  AirliiaBS  under  Federal  Aviation 
Administration  Exemption  No.  3927. 

GRANT,  Juiy  15.  tOOBi  SMmption  Nb\ 
5133D. 

Docket  No.:  2S\76. 

Petitioner:  AMR  Combs.  

Sections  afthe  FAR  Affected:  MCFR 
136.165(is)(l]  and  (6):  135.165(bn6l  and 
(7). 

Description  of  Rblief  Sought^' 
Disposition:  Tb^extend' Exemption  No-. 
5334  to  permit  ANOl  Combs,  be. 
(AMRC)  to  operate  tuibojet  airplanes  in- 
extended  overwBter  operations  with  one 
high-frequency  (fffl  communication 
system  within  certain  named' areas- 
subject  tocertem  conditions  amf 
limitations. 

GRANT.  July  13.  1993,.ExemptionNo. 
5334A. 

Docket  No.:  27(^0. 

Petitioner  RADEAIR  Servicios-Aaros. 

Sections  of  the  FAR  Affected:  14  CFR 
91.60g(e). 

Description  of  Relief  Sought/ 
Dispositiorr.  To  permit  Kti3EAIR  to 
operate  its  Jet  Commander  LAI  1121E 
without  an  approved  cockpit  voice 
recorder  (CVR).  installed. 

Denial.  July  20. 1993,  Exemption  No. 
5692. 

Docket  No.:  27U2. 

Fetiiioner:  Mr.  Mark  Heath.  

Sections  of  the  FARAffbcted:  14  CFR 
65.71(a)(2). 

Description  ofRdiefSougJht/' 
Disposition:  To  enable> the- petitioner  to 
become  eli^hle  for  a.  mechanic, 
certificate  and  associated  rating 
although  be  cannot  speak  the  QogUsh 
language. 

GRANT.  July  13. 1993.  Exemption  No. 
5679. 

Docket  N0i:27l3&. 

Petitioner.  Joe  Brigham.  Inc 

SecUonsof  the  FAR  Affected:  \AQSK 
135.143(c)(2j. 

Deacnptiou  of  Relief  SougbL.lo  allow 
Joe  BrighanLlnc.  (JBI).to  operate  without 
a  TSO-ClIZ  (Modfr  S)  tmnepondac 
installed  on  JBL'sairem&opeBatiiig 
under  the  pi»¥isions.of  Part  135.. 

GRANT.,Jiifym.  T993.  Exemption  Nb. 
5681. 
X]eGke£Mb.:  27/276. 
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Petitioner:  Haines  Airways.  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g), 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  Haines  Airways,  Inc. 
(Haines  Airways)  to  remove  and  install 
aircraft  seats  as  required  for  a  particular 
flight. 

GRANT.  July  15. 1993,  Exemption  No. 
5678. 

Docket  No.:  27354. 

Petitioner:  A.J.  Blake,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
137.53(c)(2). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  conduct  aerial 
applications  of  insecticide  materials 
£rom  a  PA-23-250  aircraft,  without  the 
aircraft  being  equipped  with  a  device 
capable  of  jettisoning  within  45  seconds 
at  least  one-half  of  the  aircraft's 
maximum  authorized  load  of 
agricultural  materials  when  operating 
over  a  congested  area. 

PARTIAL  GRANT.  July  12. 1993. 
Exemption  No.  5676. 

(FR  Doc  93-18451  Filed  8-2-93;  8:45  am) 
MUMQ  CODE  4«10-1«-M 


Intent  To  Rule  on  Application  To 
Impose  and  Usa  a  Paaaangar  Facility 
Charge  (PFC)  at  Seattla-Tacoma 
InternaUonal  Airport,  Saattla.  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  firom  a  PFC  at  Seattle-Takoma 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  2, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: ).  Wade  Bryant,  Manager. 
Seattle  Airports  District  OCBce.  SEA- 
ADO.  Federal  Aviation  Administration. 
1601  Land  Avenue  SW..  suite  250. 
Renton.  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Wilham 
E.  Brougher;  Acting  Managing  Director. 
Aviation  Division,  at  the  following 
address:  Port  of  Seattle.  Seattle-TcScoma 
International  Airport,  P.O.  Box  68727, 
Seattle.  Washington  98168-0727. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Seattle,  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Renee  M.  Hall,  (206)  227-2662; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Land  Avenue  SW;  suite  250. 
Renton.  Washington  98055-4656.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Seattle-Tacoma  International  Airport, 
under  the  provisions  of  the  Aviation 
Safiaty  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  23, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
a  PFC  submitted  by  the  Port  of  Seattle 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  28. 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  January 

1.1994 
Proposed  charge  expiration  date: 

I>9cember  31, 1995 
Total  estimated  PFC  revenue: 

$47,500,500.00. 

Brief  description  of  proposed  projects 
(Impose  and  Use):  Interconnecting 
taxiways;  runway  incursion/electrical 
upgrade;  Runway  16R/34L 
rehabilitation;  Runway  16L/34R  safety 
area  expansion:  taxiway  stop  bar 
system;  residential  sound  insulation; 
passenger  terminal  apron  replacement; 
airport  comprehensive  development 
pUai/3rd  runway  EIS;  Aircraft  Rescue 
and  Fire  Fighting  (ARFF)  vehicle;  Des 
Moines  Creek  relocation  design;  vacuum 
style  runway  sweeper;  and  additional 
STS  elevators. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600. 1601  Land  Avenue 
SW..  Suite  540.  Renton,  WA  98055- 
4056. 


In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Seattle-Tacoma 
International  Airport. 

Issued  in  Renton,  Washington  on  )uly  23. 
1993. 

David  A.  Field, 

Manager,  Planning.  Programming,  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  93-18456  Filed  8-2-93;  8:45  am] 
BIUJNG  COOC  4«10-1>4I 


Federal  Railroad  Administration 

Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  jjetitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  ]}etitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-93-17)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  C^hief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 
Communications  received  before  August 
31, 1993  will  be  considered  by  FRA 
before  final  action  is  taken.  Ck)miAents 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building.  400  Seventh  Street, 
SW..  Washington.  DC  20590. 

The  waiver  petitions  axe  as  follows: 
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New  Ifffsey  Tra—itBailiinMi  OpsaUan 

(N^TO), 

FRA  WanvrfMitfonDttcki*  Nil)  liS- 

The  NJTO  seeks  s  penuaiwnl 
exmnption  from  tfa»i»coid  kasfjing! 
requirements  of  49  CFR  228.17(a)(5) 
(identification  of  enginemen.and 
conductors  and  their  times  oaduty).. 
The  N]TO  states  thaLduB  to  its. 
operation  of  several  hundred  trains  a 
day  and  Lhadispatchais.  workload  this 
requirement  is  very  burdensome  and 
they  should  be  allowed  to- record  the 
informatiorr  electronically.  The  NJTO  is 
presently  implementing  a  computer 
assisted  train  dispatching  system  which 
wilLautxunatically  perfonn  all  record 
keeping  requirements.  The  NJTO 
proyides- sesvicfr  throughout  tha  state  of 
New  Jersey  and  parts  of  New  York,  The 
petitioner  indicates  that  granting  the 
exemption  iis  in  the  public  interest  and 
will' not  adversely  affect  safety. 

NortheasClUinoM  Bagioaal  eammiitor 
Railroad.  CaapM-alion  (MEIRAj 

FRA  WaivsrntiMbirDodM'Ne.  KSOF^ 
93-1 

NffiTRA  seeks  an  exemption  from  the 
torpedo  requirement* of 49  CfK 
218.37(a)(l)(iy(iii)  an* (iv).  METRA 
states  tfaatitioppasBB-tfaffOflffaf 
torpedoes  for  Sag.  protection,  because 
METRA  railroad,  lines  are  protadsd  by 
block  signal  system,  on  all  but  a  6.6  mile 
subdivision.  The-"1'-A"  subdlvisian. i» 
6.6  miles  a£  non-block  si^al  territory 
and  dua  tatha  residential  and 
commascial  areas  adjacent  to.  the  right- 
of-way,  the  use  of  torpedoes  is.nat 
feasible.  METRA  also  states  that  the 
South  Chicagp  Branch  of  the  Metre 
Electric  Dlstlicfalso  prohibits  the  use  of 
torpedoes  dUe  to  the  same  reasons.  Flag 
protection  againsf  foUoMfing  tisine  is- 
performed  by  the  use  of  fusees-but  not 
toTi»dbe9.  VffiTRAcBCord5  indicate  nn 
use  of  torpedoefrforflag^prataetian  iir 
th&past  fiwe  years.  The  petitionee 
indicates  that  granting  the  eMemptioais 
in  the- public  interest  and  will  not 
adversely  afCact  saMy. 

Elgin,  Joliet  and  Eaettorn  Rlathmiy' 
Company  (EJE) 

FRA  Waiver  FetUiba  Docket  No.  RSOP- 
92-2 

EJEseeks^an  exemption  from  the 
torpedo  requirements  of  49  CFR. 
218.5(1),  4fl  C3TI  218.37(a)  (iii)  and  (iv). 
EJE  states  that  it  operates  automatic 
block-signal  system  over  approximately 
200  miles  oftrackage,  which  is  signalled 
in  both  directions  oa  single  track  and 
with  the  current  of  traffic  on  double 
t-acktuxtloiy.  The  railroad stbtM  that  in 


nonrsigpallad  t^iitoi^f ,.  including, 
operating  against'  tfa»>auiTsnt  oftialfic, 
a  computet  maiated  track  warrant 
system:  automatically  provider  absolute 
block  protaction.  wiiich.  relieves  tha 
crews  from  providing  flag  protection. 
On-track  equipment  is  operated' in 
accordance  with  tfie  fl&gging  rules.  The 
railroad  states  that  the  use  of  torpedoes 
is  a  potentiai  hazard' to  employees^and 
the  generai  public.  The  petitioner 
indicatas^  that  granting  the-  exemptiaa  is 
in  the  public  interest  and  wilt  not 
adVwsely  afl%ef  safbtjr- 

rhiragn  and  Ulinoia.  Midland  Railway. 
Company  (£IM) 

FRA¥teiwrgtttww  Unrkat  Wt  HS- 
93-ta: 

ThetCOid.  saeka-an  examptioa  so  it 
may  permit  caetain  amployses  to  remain 
on  duty  not  mom  than  iz  hours  in  any 
24rhour  period.  The  CIM.  states  that  it  i» 
not  its  intention  to  employ  a.dispatcher 
over  12  hours  per  day  ia  a  two  or  more 
shift  ofBca  undiw  normal  ciicnmstances, 
but  this-fficempiion,  if  granted,  would 
help  itsoperalion irunusial  operating 
conditions  axe  encountered.  The  QM. 
provides  service  ovw  121  miles  of  track, 
(18.2  miles  of  singla  track  is  operated 
over  Illinois  Central  (IC)  and  6.4  miles 
of  doubliB  track  is  operated  over  the 
Peoria  and  Pekin  Union  Railway 
Company  (PPIH).  The  OM  operates 
primarily  within  the  State  of  Illinois. 
The  petitioner  indicates  that  granting 
the  exemption  is  in- the- public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petittoner  asaeita  it 
employs  not  more  than  XS  employees 
and  hasdemonatntad- good cauae^ for 
granting  this  eitemption. 

Beech  Mbimtaiir  BIkilrowf  Company 
(BMRR) 

FRA  Waiver  Petitioa  Deckel  No.  US- 
93-lA 

The  BMRR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  mora  than  16  hours  in.  any 
24-hour  period.  The  m/BR  statas  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12hovirs  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted',  would  help  its 
operation  if  unusual  operating- 
conditions  are  encoimtered.  The  BMRR 
provides  freight  service  over  8.2  miles  of 
trackage  within  Upriixir  County,  West 
Virginia.  The  petitioner  indicates  that 
granting  theexemption  is  in  the  public 
interest  and- will  not  adversely  affect 
safety.  Additionally,  the  petititmer 
asserts  it  employs  notmore  than  15- 
emplbyeesandhaa  demonstrated  good 
causB'for  grmtbig  this  exemptibn. 


The  Atchison  To^a  and  Saat*  Fr 
Rxilway  Comyoiy  (ATSF)i 

FHA  Waiver  Petition  Docket  No.  RST- 
931-T 

The  AtchisoaTbpeka.  and  Santa  Fe 
Railway  Company  (ATSF)  has 
petitioned  the  Federal  Railroad 
Administxator  for  relief  from 
compliance  with  the  requirements  of 
section  213.241  of  the  Federal  Track 
Safety  Standards  (49  CFR  213.241)  to 
themctent  that  ATSF  be  pannitted  to  file 
electronic  reports  of  track  inspections 
instead  of  reporting  track  inspections  on 
paper  forms  signed  by  the  employes 
makino  tha  inspectioa 

ATSF  employs,  approximately  110 
track  supervisors  who  perform  various 
regular  inspections  of  the  railroad  tracks 
owned  by  ATSF  as  requirad  by  the 
Federal  Track  Safety  Standards  (.49  CFR 
Part  213).  These  inspection  reports  are 
currently  written  on  paper  forms,  and 
mailed  daily  to  company  officers  who 
are  responsible  for  supervising  track 
inspection  and  maintenance. 

The  reports  are  reviewed  by 
successive  levels  of  supervision  and 
forwarded  to  the  next  higher  level  imtil 
they  reach  the  cognizant  ATSF  region 
headquaitara.  There  they  are  filed  and 
made  availahle  to  dte  Federal  Railroad 
Administrator  forinspection  and 
copying  whm  nscessniy: 
Approximately  600  such>formsara 
processed  by  ATSF  each  week. 

ATSF  proposes  to  adopt  a  reporting, 
procedure  by  which  the  track  inspection 
reports  will  be  entered  by  the  inspector 
into  an  electronic  mail  system  and 
transmitted  ia  succession  to  the 
roadmastsr  and  then  to.  the  regional 
office.  Persons  authorized  access  to  the 
report  would  ba  assigned  an' 
identification  code  to  protect  the 
seoirity  of  the-rsport.  Copies  of  reports 
could  either  be  reviewed  on  a  terminal 
screen,  or  printed  on  papec,  at  any 
location  on  the  ATSF  olectronic  mail 
system.  Elimination  of  original  paper 
inspection  reports  would  render  it 
impracticable  for  the  reporting  inspector 
to  place  a  traditional  personal  signatiue 
on  the  report. 

Issufid  ia^  Washington.  DC'on  July  27,1903. 
Phil  01ek>q;k, 

Deputy  Associate  Administrator  for.  Safetff. 
[PR  Doc.  93-lA44e  Filed  8-2-93: 8{45affil: 
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Order  Adjuring  Ihternationai  Car.gQ 
Rate  Flexibility  Lmei. 

Policy  Statement  P$-l"09', 
implemented  by  Regulation  EK-1322  of 
the  Civil  Aeronautics  Btjard  and 
adopted  by  the  E)eparttnent,  established' 
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geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tarifig  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  93-S-40.  the  Department 
established  the  ciurently  effiBctive  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  b^inning  August  1, 1993, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31, 1993  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  93-7—41  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1. 1982  level: 

Atlantic— 1.21S1 

Western  Hemisphere — 1.1048 

Pacific— 1.4528 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-  2439. 

By  the  Department  of  Transportation:  July 
27. 1993. 

Patrick  V.  Murpby. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affain. 

IFR  Doc.  93-18444  Filed  8-2-03:  8:45  am) 
■iLUNO  cooe  <•» 


[Docket  No.  37S6^ 

Onter  AdtusUng  the  Stendant  Foraign 
Para  Laval  Indax 

The  International  Air  Transportation 
Ck)mpetition  Act  (lATCA).  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  93-5-39  established 
the  first  interim  SFFL,  and  Order  93-5- 
39  established  the  currently  effective 
two-month  SFFL  applicable  through 
July  31. 1993. 

In  establishing  the  SFFL  for  the  two- 
month  period  beiginning  August  1, 1993, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31, 1993  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  93-7-43  fares  may  be 
increased  by  the  following  adjustment 
factors  ov«'  the  October  1979  level: 

Atlantic— 1.5047 


Latin  America — 1.3432 
Pacific— 1.8634 
Canada— 1.4415 

For  further  information  contact:  Keith 
A.  Shangraw.  (202)  366-2439. 

By  the  Department  of  Transpoitation:  July 
27, 1993. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  93-18445  Filed  8-2-93:  8:45  am] 
MLUNQ  cooe4Sio-a-p 


NATIONAL  HIGHWAY  TRAFFIC 
SAFETY  ADMINISTRATION 

[Docket  No.  93-44;  No.1] 

Chryalar  Corp.;  PatKion  for  Temporary 
Exemption  From  Federal  Motor  Vehicle 
Safety  Standarda  Noa.  108  and  111 

Chrysler  Corporation  of  Sterling 
Heights,  Midiigan,  has  petitioned  for  a 
temporary  exemption  from  several 
requirements  of  Motor  Vehicle  Safety 
Standards  Nos.  IDS  Lamps,  Reflective 
Devices,  and  Associated  Equipment. 
and  111  Rearview Mirrors.  The  basis  of 
the  petition  is  that  requiring  compliance 
would  prevent  it  from  selling  a  motor 
vehicle  whose  overall  level  of  safety  is 
equivalent  to  or  exceeds  the  overall 
level  of  safaty  of  nonexempted  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  the 
regulations  of  the  National  Highway 
Traffic  Safety  Administration  on  this 
subject  (49  CFR  part  555)  and  does  not 
represent  any  agency  decision  of 
exercise  ofjud^nent  concerning  the 
merits  of  the  petition. 

Chrysler  wishes  to  institute  a  factory 
delivery  program  for  two  of  its 
passenger  cars,  similar  to  programs 
established  by  European  manufacturers 
where  Americans  purchase  vehicles  in 
Europe  meeting  the  Federal  motor 
vehicle  safety  standards,  drive  them 
there  on  holiday,  and  then  return  with 
them  to  the  U.S.  The  purchasers  of  the 
vehicles  for  which  exemptions  are 
sought  would  be  "European  citizens 
who  are  either  visiting  or  temporarily 
assigned  to  work  in  the  U.S.",  who 
would  drive  them  in  the  U.S..  and 
export  them  to  their  home  countries. 
Chrysler  notes  that  these  vehicles  would 
have  to  be  built  to  European  safety 
specifications,  and  that  this  necessitates 
a  noncompliance  with  two  Federal 
motor  vehicle  safety  standards  which, 
absent  an  exemption,  precludes  sale  and 
use  of  the  cars  in  the  United  States. 

The  petitioner  seeks  a  2-year 
exemption  to  cover,  as  limited  by  15 
U.S.C.  1410.  not  more  than  2500 


vrtiicles  each  year.  These  vehicles 
(some  of  them  sold  under  different 
names  abroad]  are  the  Eagle  Vision, 
Chrysler  New  Yorker,  Plymouth/Dodge 
Neon,  and  Jeep  Wrangler,  Cherokee,  and 
Grand  Cherokee.  The  vehicles  would 
comply  with  all  Federal  motor  vehicle 
safety  standards  with  the  exception  of 
portions  of  the  standards  on  lighting    - 
and  rearview  mirrors.  Specifically,  the 
headlamps  will  meet  European  (ECE 
R20)  photometries  rather  than  those  of 
Standard  No.  108.  the  side  marker 
lamps  and  reflectors  will  be  eliminated, 
and  the  turn  signals  and  stop  lamps  will 
meet  the  photometries  of  ECE  R7  and  R6 
respectively.  The  outside  driver's  side 
rearview  mirror  will  be  convex,  and  the 
passenger  side  convex  mirror  will  not 
have  the  words  "Objects  in  mirror  are 
closer  than  they  appear"  etched  on 
them." 

Chrysler  argues  that  the 
noncomplying  vehicles  will 
nevertheless  have  an  equivalent  overall 
level  of  safety  for  the  following  reasons. 
The  vehicles  will  be  equipped  with 
lamps  not  required  by  Standards  No. 
108.  such  as  rear  fog  lamps  and  "side 
repeater  (turn  signal)  lamps,"  which 
"will  serve  to  improve  the  conspicuity 
of  the  vehicle,  and  in  the  aggregate 
should  compensate  for  the  photometric 
variances."  It  notes  that  the  center 
highmounted  stop  lamps  will  be 
supplied  but  will  not  be  wired  for  use 
while  the  vehicles  are  in  the  U.S. 
Vehicles  intended  for  use  in  Norway 
and  Sweden  may  be  equipped  with- 
daytime  running  lamps.  With  respect  to 
headlamp  photometries.  Chrysler  states 
that  safety  evaluation  of  U.S.  and 
European  specifications  tends  to  be 
subjective,  that  each  has  trade  offs.  and 
that  a  number  of  countries  "including 
Sweden.  Switzeriand,  Canada.  Japan, 
and  the  Persian  Gulf  States  permit 
headlamps  with  either  European  or  U.S. 
beam  patterns."  More  specifically,  it 
discusses  beam  pattern  differences.  On 
the  upper  beam,  minimum  values  for 
test  points  at  9  and  12  degrees  left  and 
right  of  H-V  will  not  be  met  (Chrysler 
does  not  specify  the  shortfall)  but  since 
"the  primary  purpose  of  the  high  beam 
is  to  provide  illumination  down  the 
Yoad.  we  do  not  believe  that  providing 
illumination  below  the  minimum  value 
at  these  wide  test  points  poses  a  safety 
concern."  As  for  the  lower  beam,  the 
lamp  provides  only  80%  of  the 
minimum  value  at  test  point  2D  15R, 
and  67%  at  IVz  D  2R.  But  since  the 
drivers  of  the  cars  "will  be  Europeans 
who  are  accustomed  to  the  forward 
illumination  characteristics  of  these 
vehicles"  the  noncompliant  lighting 
"should  provide  'equivalent  safety'  for 
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these  drivers  compared  to  vehicles  with 
headlights  complying  with  FMVSS  108 
photometries." 

As  for  the  noncompliance  with 
Standard  No.  Ill  Chrysler  submits  that 
right  hand  mirrors  without  legends  are 
used  throughout  Europe.  Further,  many 
European  vehicles  also  use  convex 
mirrors  on  the  driver's  side.  In  sum, 
"since  Europeans  are  more  accustomed 
to  convex  mirrors  than  U.S.  drivers, 
there  is  no  safety  value  added  by 
providing  flat  mirrors  on  the  driver's 
side  or  the  passenger  side  etched 
explanation  to  the  users  of  the  subject 
vehicles."' 

In  addition  to  the  sispplemental 
lighting  equipment  heretofore 
described,  the  vehicles  will  be  equipped 
with  safety  equipment  not  required 
under  U.S.  standards.  This  equipment 
includes  "vehicle  sensitive  and  webbing 
sensitive  seatbelt  retractors",  ECE 
requirements  for  more  rounded  siirfaces 
on  the  inside  and  exterior  of  the  vehicle, 
and  ECE  requirements  for  antiskid 
braking  systems.  Further,  the  mirrors 
that  are  required  by  the  ECE  have  an 
added  safety  feature  in  that  they  fold- 
way  rearward  and  upward. 

According  to  the  petitioner,  Volvo 
Cars  of  North  America.  Volkswagen  of 
America,  and  Mercedes-Benz  of  North 
America  have  argued  that  European 
lighting  and  mirror  requirements  do  not 
compromise  the  safety  provided  by  the 
Federal  motor  vehicle  safety  standards. 

Chrysler  submits  that  an  exemption 
will  be  in  the  public  interest  in 
"improving  the  severe  trade  deficit 
currently  being  suffered  by  the  U.S.", 
albeit  in  a  small  way.  Further,  the 
potential  exists  "for  this  type  of  export 
activity  to  expand  in  the  niture  to 
include  additional  car  models,  and 
perhaps  make  a  more  significant 
contrioutiiHi  to  reducing  the  deficit, 
provided  regulatory  constraints  do  not 
preclude  such  activity."  Finally, 
Chrysler  believes  that  the  program  has 
the  potential  to  increase  tourism  due  to 
the  incentive  of  buying  a  vehicle  in  the 
United  States. 

Interested  persons  are  invited  to 
submit  comments  aa  the  petition  of 
Chrysler  Corporation  described  above. 
Comments  should  refar  to  the  docket 
number  and  be  submitted  to  Docket 
Section.  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  btit  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  petition  and  supporting 
materials,  and  all  comments  received 
are  available  for  examination  in  the 
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docket  both  before  and  after  the  closing 
date.  Comments  received  after  the 
closing  date  will  be  considered  to  the 
extend  practicable.  Notice  of  final  action 
on  the  petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 
Comment  closing  date: 

Antbority:  IS  U.S.C  1410;  delegations  of 
autiiority  at  49  CFR  1.50  and  501.8. 

Issued:  July  27, 1993. 
Many  Felrice. 

Associate  Administrator  for  Fulemaking. 
IFR  Doc.  93-18381  Filed  8-2-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Admlnlatration 

[Docket  No.  9351.  Notice  No.  1] 

Crftaria  for  the  Uaa  Of  tha  "Star  of  Ufa" 
Symbol  by  State  and  Fadaral  Aganciaa 
Involvad  WHh  Emergency  Medical 
Sarvlcaa 

agency:  National  Highway  Trafiic 
Safety  Administration,  (NHTSA).  IX3T. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  Notice  requests  public 
comments  on  NHTSA 's  guidelines  for 
the  authorized  use  of  the  blue  "Star  of 
Life"  symbol  for  emergency  medical 
services. 

0AT18:  Comments  on  this  notice  are  due 
no  later  than  September  2. 1993. 
ADOnCBICS:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  be  submitted  to:  Docket 
Section,  room  5109.  Nassif  Building. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  (Docket  hours  are  9:30  a.m. 
to  4  p.m.). 

FOR  FURTHER  MTORMA-nON  CONTACT: 
Susan  D.  Ryan  Chief.  Emergency 
Medical  Service  Division,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington. 
DC  20590:  phone  (202)  366-5440. 
SUPPLEMENTARY  MPORMATION: 

L  Background 

A.  NHTSA's  Authority 

The  Secretary  of  Transportation 
approved  the  use  of  the  blue  "Star  of 
lire"  as  a  Departmental  program  symbol 
in  a  memorandum  dated  November  18. 
1976.  On  February  1, 1977,  the 
Commissioner  of  Patents  and 
Trademarks  issued  to  NHTSA  a 
certificate  of  registration  for  the  "Star  of 
Life"  symbol. 

The  registration  of  the  blue  "Star  of 
Life"  gives  NHTSA  exclusive  legal 
authority  to  control  the  use  of  the  mark 


throughout  the  United  States.  This 
registration  remains  in  efiiect  for  20 
years  and  may  be  renewed  for  an 
additional  10  years  in  accordance  with 
15  U.S.C.  1059. 

B.  Current  Guidelines 

In  accordance  with  its  registration  as 
a  certification  mark,  the  "Star  of  Life" 
may  be  used  on  emergency  medical  care 
vehicles  to  certify  that  they  meet  DOT 
standards,  by  emergency  medical  care 
personnel  to  certify  that  they  are  trained 
to  meet  DOT  standards,  and  on  road 
maps  and  highway  signs  to  indicate  the 
location  of  or  access  to  qualified 
emergency  medical  care  services. 

In  a  memorandum  dated  September 
14, 1977.  the  Administrator  of  NHTSA 
authorized  the  States  and  the  Federal 
agencies  that  are  involved  with 
emergency  medical  services  to  permit 
use  of  the  "Star  of  Life"  certification 
mark  according  to  several  criteria  and 
specifications  outlined  in  the 
memorandum.  These  criteria  and 
specifications  are  listed  in  Appendix  A 
of  this  Notice. 

C  Request  for  Modification  of 
Guidelines 

In  July  1992,  a  State  requested  an 
advisory  opinion  from  NHTSA  on  the 
use  of  the  "Star  of  Life"  symbol  in  the 
State's  Emergency  Medical  Services  Do 
Not  Resuscitate  (EMS-DNR)  program. 
The  State  proposed  to  use  the  mark  to 
alert  State  certified  prehospital 
emergency  medical  care  providera  that  a 
person  wearing  a  bracelet  which 
displays  the  "Star  of  Life"  and  the 
lettera  "EMS-4)NR"  does  not  wish  to  be 
resuscitated.  NHTSA  determined  that 
this  use  does  not  meet  the  criteria 
outlined  in  the  September  14. 1977 
memorandum.  Accordingly.  NHTSA 
denied  the  State's  request  to  use  the 
"Star  of  Life"  in  connection  with  the 
EMS-DNR  program. 

Since  July  1992.  the  National 
Association  of  EMS  Physicians 
(NAEMSP).  the  National  Association  of 
State  Emergency  Medical  Services 
Directon  (NASEMSD).  and  the 
American  College  of  Emergency 
Physidans  (ACEP)  have  contacted 
NHTSA  r^arding  their  support  for  the 
use  of  the  "Star  of  Life"  by  the  State's 
EMS-J^NR  program.  These 
organizations  make  four  primary 
arguments  in  support  of  the  proposed 
use  of  the  "Star  of  Ufe"  in  EMS-DNR 
programs.  First,  they  contend  that  the 
proposed  use  would  provide  EMS 
personnel  with  a  consistent  location  to 
look  for  EMS  orders  on  terminally  ill 
persons  who  desire  not  to  imdergo 
resuscitation.  The  organizations 
consider  the  proposed  use  appropriate 
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because  the  UNR  bracelet  is  intended  to 
alert  EMS  {Misoonel  of  a  medical 
condition  or  appropriate  medical 
treatment. 

Second,  the  organizations  argue  that 
the  "Star  of  Life"  is  a  unique  symbol 
widely  recognized  by  EK^  personnel. 
They  assert  that  the  "Star  of  Life"  has 
come  to  symbolize  the  entire  EMS 
system  rather  than  the  limited  criteria  in 
the  NHTSA  Memorandum  of  September 
14, 1977. 

Third,  the  organizations  contend  that 
NHTSA  has  "historically"  granted  State 
EMS  offices  some  discretionary 
authority  regarding  the  use  of  the  "Star 
of  Life"  within  their  remective  States. 
Thus,  NHTSA  should  allow  the 
respective  State  EMS  offices  to 
determine  the  use  of  the  "Star  of  Life" 
on  EMS/DNR  bracelets. 

Finally,  at  the  time  the  guidelines 
were  developed,  the  possibilities  for  the 
use  of  the  "Star  of  Life"  on  a  DNR 
bracelet  were  not  considerod.  The 
organizations  urge  NHTSA  to  reexamine 
the  appropriate  use  of  the  symbol  and 
either  rescind  or  reissue  the  guidelines 
to  permit  such  use. 

NHTSA  continues  to  have  concerns 
about  expanding  the  authorized  uses  of 
the  blue  "Star  of  Life."  The  agency 
recognizes  that  permitting  the  use  of  the 
"Star  of  Life"  symbol  for  purposes  other 
than  to  certlKr  may  result  in  cancellation 
of  the  symbol's  registration  as  a 
certification  mark.  Lanham  Act  14(e),  15 
U.S.C.  1064(5).  In  addition,  permitting 
the  use  of  the  "Star  of  Life"  for  too 
many  disparate  purposes  may  result  in 
the  symbol  becoming  a  generic  mark 
and  hence,  subject  to  cancellation  of  its 
registration. 

NHTSA  registered  the  "Star  of  Life" 
as  a  certificatiiMi  mark  to  assist  the 
general  public  in  identifying  whether 
EMS  personnel  and  equipment  are 
certified  in  accordance  with  DOT 
standards  and  to  assist  the  public  in 
locating  and  accessing  these  qualified 
EMS  personnel  and  equipment.  The 
agency  is  concerned  that  the  proposed 
DNK  bracelet  with  the  "Star  of  Life" 
symbol  will  confuse  the  general  public 
because  the  public  will  not  be  able  to 
identify  clearly  qualified  EMS 
personnel.  For  example,  a  member  of 
the  general  public  may  see  a  person 
wearing  the  proposed  bracelet, 
mistakenly  assume  that  person  is  a 
qualified  EMS  personnel,  and  spend 
vital  moments  seeking  assistance  from 
the  wearer  rather  than  from  qualified 
EMS  personnel.  In  addition,  NHTSA 
questions  whether  authorization  of  the 
symbol  for  EMS-DNR  bracelets  will 
expand  the  use  of  the  symbol  to  other 
personal  items  and  alert  ^S  persoimel 
to  other  medical  conditions  and 


treatment.  NHTSA  is  conoemed  that 
such  expansioo  may  create  not  only 
public  concision  but  also  dilute  the 
symbol's  strength  as  a  certification 
mark. 

Furthermore,  there  are  symbols 
currently  being  used,  such  as  the  Medic 
Aleri  symbol,  for  the  specific  purpose  of 
alerting  EMS  persoimel  to  a  patient's 
condition  and  the  particular  manner  to 
administer  tvaetment.  NHTSA  did  not 
and  does  not  intend  for  the  "Star  of 
Life"  to  compete  with  these  symbols. 
NHTSA's  experience  with  EMS 

Providers  leads  us  to  believe  that  they 
ave  no  difficulty  recognizing 
individuals  whose  specific  needs  are 
identified  by  a  Medic  Alert  or  other 
private  symbol. 

NHTSA  reco^uzes  that  its  current 
guidelines  for  £e  use  of  the  "Star  of 
Life"  certification  mark  have  not  been 
revised  since  their  publication  in 
September  1977.  Since  Aat  time, 
NHTSA  occasionaify  has  been  asked  to 
and  has  authorized  various  uses  of  the 
"Star  of  Lib"  that  ware  not  originally 
contemplated  in  the  guidelines. 
However,  such  uses  have  been  and  must 
be  consistent  with  the  purposes  for 
which  the  symbol  was  registered  and 
have  been  authorized  by  the  agency  on 
rare  occasions  only.  For  example, 
NHTSA  has  authorized  the  use  of  the 
symbol  on  an  EMT  videotape 
concerning  prehospital  management  of 
the  Alzheimer's  disease  patient.  The 
agency  also  has  authorized  a  toy 
manufacturar's  use  of  the  "Star  of  Life" 
on  a  toy  ambulance  for  the  educaticmal 
value  of  teaching  children  to  identify 
the  "Star  ofLife"  and  to  equate  the 
symbol  with  Qualified  EMS  providers. 
No  one  couid  have  predicted  in  1977 
that  the  agency  would  receive  such 
varied  requests  to  use  the  "Star  of  Life" 
certification  mark  or  that  the  mark 
would  achieve  widespread  recognition 
among  the  EMS  community  and  the 
general  public.  The  EMS  community 
and  the  States  have  devoted  a  great  deal 
of  effort  in  developing  the  recognition  of 
the  "Star  of  Life"  mark  across  the 
county.  Therefore,  it  is  appropriate  that 
NHTSA  reevaluates  its  guidelines  in 
view  of  the  current  trends  and 
possibilities  for  the  symbol's  use.  This 
reevaluation  also  includes  an 
examination  of  the  symbol's  purpose 
and  whether  that  purpose  should  be 
expanded  further  at  this  time. 

n.  Written  Comments 

NHTSA  requests  public  comment  on 
whether  the  agency  should  authorize 
the  use  of  the  "Star  ofLife"  symbol  in 
EMS-DNR  programs,  particularly  its  use 
on  personal  items,  such  as  bracelets, 
necklaces,  etc.  to  identify  individuals 


who  are  DtfR  candidates.  Commentais 
should  include  the  following  in  their 
discussion  of  this  issue: 

1.  The  benefits  and  disadvantages  of 
using  the  "Star  of  Life"  to  identify 
persons  requesting  a  particular 
treatment  or  withholding  of  treatment 
from  qualified  EMS  personnel; 

2.  Examples  of  State  EMS  programs 
which  have  developed  or  are  developing 
EMS-43NR  id«itification  programs  and 
the  identification  symbols  used  in  those 
programs; 

3.  In  States  with  established  EMS- 
DNR  programs,  explain  the  difficulties, 
if  any.  that  iMS  personnel  are 
encountering  with  the  identification 
symbols  used  for  EMS-DNR  candidates. 

4.  To  what  extend  the  proposed  use 
of  the  "Star  ofLife"  symbol  will  confuse 
the  general  public  as  to  the 
identification  and  location  of  qualified 
EMS  personnel  and  equipment; 

5.  The  competitive  effect  of  the 
proposed  "EMS-DNR"  bracelet/"  Star  of 
Life"  symbol  on  private  organizations 
that  offer  services  which  alert  EMS 
personnel  to  a  patient's  condition;  and 

6.  Should  the  agency  authorize  the 
use  of  the  "Star  of  Life"  symbol  for 
services  or  programs  that  would  aleri 
EMS  personnel  to  other  medical 
conditions  of  a  patient,  i.e.,  diabetes, 
heart  diseases,  high  blood  pressure. 

NHTSA  also  requests  comments  on 
whether  the  agency  should  make  other 
revisions  to  its  guidelines  that  describe 
the  authorized  uses  of  the  "Star  ofLife." 
See  Appendix  A  of  this  Notice  for  the 
criteria  and  specifications  for  the 
authorized  use  of  the  "Star  ofLife." 

Commenters  are  requested  to  address 
the  following: 

1.  Which  criteria  and  specificati<ns 
should  be  revised  and  why; 

2.  Discuss  the  current  trends  and  uses 
of  the  "Star  ofLife"  symbol; 

3.  Discuss  other  possible  uses  of  the 
"Star  of  Life"  symbol  by  the  EMS 
community  and  whether  these  uses  are 
within  the  current  guidelines  and  the 
purpose  for  the  symbol's  registration  as 
a  certification  mark; 

4.  Propose  criteria  and  specifications 
that  would  reflect  the  current  trends  and 
uses  of  the  "Star  of  Life"  symbol;  and 

5.  Discuss  whether  the  purpose  of  the 
"Star  of  Life"  symbol  has  expanded 
since  its  inception  and  how  the  agency 
can  best  reflect  this  purpose  in  its 
guidelines. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested,  but  not  required,  that  ten 
copies  be  submitted. 

Comments  should  not  exceed  15 
pages  in  length.  Necessary  attachments 
may  be  added  to  the  submission  without 
regard  to  the  15-page  limit.  This 
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limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  manner.  All 
comments  received  before  the  closing 
date  indicated  above  will  be  considered 
and  will  be  available  for  examination  in 
the  document  at  the  above  address.  To 
the  extent  possible,  comments  filed  after 
the  closing  date  will  also  be  considered. 
However,  the  issuance  of  new 
guidelines  may  occur  at  any  time  after 
that  date.  The  agency  will  continue  to 
file  relevant  material  in  the  document  as 
it  becomes  available  after  the  closing 
date.  It  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Persons  who  wish  to  be  notified  upon 
receipt  of  their  comments  in  the  docket 
should  enclose  a  self-addressed  stamped 
postcard  in  the  envelope  with  their 
comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Issued  on:  July  26, 1993. 
Mkhad  BrawidH. 

Astociate  Administrator  for  Traffic  Safety 
Programs. 

Appendix  A— Criteria  and 
Specifications  for  the  Use  of  the  "Star 
of  Life"  Symbol  1 

Criteria 

a.  To  identify  Emergency  Medical  Cue 
Vehicles-Ambulances  that  meet  DOT  type 
and  equipment  criteria. 

b.  To  identify  medical  equipment  and 
supplies  for  installation  and  use  in  the 
Emergency  Medical  Care  Vehicle- 
Ambulance. 

c  To  indicate  the  location  of  qualified 
emergency  medical  services. 

d.  To  indicate  access  to  qualified 
emergency  medical  services. 


<  Sooice:  hOfTSA  Msmoramhun  of  September  14, 
1977. 


e.  On  shoulder  patches  to  be  wrom  only  by 
persomiel  having  satisfactorily  completwl 
any  of  the  DOT  training  courses  or  an 
approved  equivalent  and  those  personal  who 
by  title  and  function  administer,  directly 
supervise,  or  otherwise  participate  in  all  or 
a  specific  part  of  a  National,  State,  or 
community  EMS  program  or  service  in 
accordance  writh  DOT  criteria  for  Standard 
11. 

t  On  EMS  personal  items  such  as  badges, 
lapel  pins,  plaques,  buckles,  name  plates,  etc 

g.  On  printed  material  having  direct  EMS 
applicatiaa  such  as  books,  pamphlets, 
lettarhaads,  plans,  manuals,  reports, 
publications,  etc 

The  foUowring  additional  provisions  apply 
to  the  use  of  the  "Star  of  Ufe": 

h.  Administrative  personnel  who  may  wear 
the  "Star  of  Ufa"  include  program 
ooofdinators  and  staff,  protect  directors  and 
staff,  pennanant  EMS'  committees,  councils, 
and  advisory  groups. 

i.  Shoulder  patches  should  be  a  plain  blue 
"Star  of  Life"  on  a  white  square  or  round 
background.  Function-identifying  letters  or 
words  are  to  be  printed  on  bars  and  attached 
across  the  bottom  separately.  Edges  of  the 
iMsic  patch  and  functional  bars  are  to  be 
embroidered.  National  Registry  patches 
should  be  awarded  precedence  for  the 
Emergency  Medical  Technician-Ambulance 
(EMT-A)  and  Paramedic  (EMT-P)  when 
personnel  become  eligible. 

j.  In  application  of  the  "Star  of  Ufe"  to 
personal  items,  functional  identification  and 
physical  characteristics  shall  be  as  foIlo«vs: 
For  Administrative  and  dispatcher  personnel 
the  "Star  of  Life"  is  to  have  a  silver  colored 
edge  and  the  staff  of  Aesoilapius,  a  silver 
colored  serpent.  For  EMTs  and  other  EMS 
patches,  the  edge  shall  be  gold  in  color  with 
a  gold-colored  serpent.  A  white  background 
for  the  "Star  of  Life"  is  not  necessary  for 
these  items. 

L  The  shoulder  patches,  and  other  EMS 
patches,  may  be  displayed  on  uniform 
pockets.  The  symbol  may  also  be  displayed 
on  collars  and  headwear.  Appropriate 
dimensions,  in  addition  to  those  provided 
under  the  heading.  Specifications,  are  as 
follows:  For  shoulder  patches  the  "Star  of 


Life"  bars  should  be  aVia"  by  ^ Vie". 
Functional  bars  and  lettering  as  indicated. 
Lapel  pin  and  collar  symbol  dimensions: 

Length  of  "Star  of  Life"  bar^-^" 

Width  of  "Star  of  Ufe"  bar-Afc" 

Length  of  Stafi^-^e" 
Uniform  headwear  dimesions: 

Overall  dimensions  w/white  background 
rby2" 

Length  of  "Star  of  Life"  ba^-1  V*" 

Width  of  "Star  of  Life"  bar-%'' 

Length  of  Staff— 1  Vie" 

When  displayed  on  headwear, 
functional  bar  should  be  2*  by  %" 
width,  Ve"  lettering. 

For  other  uses,  dimensions  may  be 
optional. 

Entrepreneurs  engaged  in  the  production  of 
goods  or  publication  of  printed  material  are 
authorized  to  employ  the  symbol  in 
accordance  with  this  memorandum.  Its 
registered  statiu  must  be  indicated  as  set 
forth  above  > 

m.  Lettering  is  not  to  be  superimposed  on 
the  "Star  of  Ufe." 

a.  The  Staff  of  Aesculapius  is  to  be  white 
at  all  times  except  as  indicated  in 
subparagraph )  atwve.  When  used  for 
highway  signing,  colors  shall  be  reversed 

Those  concerned  should  be  prepared  to 
provide  evidence  of  eligibility  to  procure, 
distribute,  or  display  the  "Star  of  Life"  as 
provided  for  in  this  memorandum. 
Authenticated  documents,  such  as 
certificates,  cards,  licenses,  and  official 
correspondence  are  examples  of  such 
evidence  of  eligibilify. 

Specifications 
aiujNO  cooc  4sia-aB-«i 


a  As  a  registered  cartificatiaa  mark,  the  "Star  of 
Life"  must  always  be  accompanied  liy  the  symbol 
consisting  of  a  capital  latter  R  suirounded  by  a 
circle,  i.e.  •.  This  marking  (hall  appear  immediately 
ad)acant  to  the  "Star  of  Life"  on  all  decals,  uniform 
patches,  printed  material,  plaques,  pins,  tnickles, 
name  plates,  etc  Where  the  item  coiuisti  solely  of 
the  "Star  of  Uts"  and  does  not  have  an  adjacent 
surface  of  sumunding  area  (e.g.,  a  lapel  pin),  the 
•  shall  appear  on  the  reverse  side  of  the  item.  Set 
NHTSA  Memorandum  of  SeptamtMr  14, 1S77. 
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Specifications 


1 

1 

t 

© 

COLOR:  Pure  Primary  Blue  (approximate).  Above  print 
may  be  used  as  sample.  Detailed  color  range  data  will  be 
provided. 


DIMENSIONS: 

SIZES 

ABC 

Length  of  bar 

3"           !2"           16" 

Width  of  bar 

3/4"      3"            4" 

Length  of  suff 

2  1/2"      9  1/2"    12  1/2" 

White  background 

(if  required) 

4"  sq.     14"  sq.     18"  sq. 

All  angles  60*.  Deviations 

in  size  must  be  proportionate. 

The  registration  mark  R  should  be  centered  in  the  manner  indicated 
at>ove.  The  diameter  of  the  circle  should  be  1  /4  of  the  width  of  the 
bar.  The  letter  R  should  not  touch  the  circle. 

Location:  For  appropriate  location  on  the  ambulance  see  the  Federal 
SpeciHcations  for  Ambulance-Emergency  Care  Vehicle  *  KKK-A-1822 
GSA-FSS.' 

Note:  "Star  of  Life"  symbols  are  not  available  from  the  Department 
of  Transportation.  Stencils  or  decals  for  applying  the  symbol  must  be 
purchased  locally. 

'Available  from:  General  Services  Administration  (3FRSI3S).  Bklg.  197,  Washington 
Navy  Yard.  Washington,  D.C.  20407. 
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EMS  Patches 


I 


EMT-A 


EMT-P 


EMC-FR 


EXTRICATION 


DISPATCHER 


ADMINISTRATION 


EMT-A  — EiDcrgency  Medical  Technidan- 

Ambulance 
EMT-P   — EmCTgency  Medical  Technidan- 

Panunedic 
EMC-FK— Emergency  Medical  Qirc-Firsi 

Responder 


Overafl  Paick  DlMCMiwi  3  1/2"  ky  3  1/2" 


Length  of  suff 
Length  of  bar 
Width  of  bar 
Width  of  border 
Height  of  Ictten 
(Ex.  EMT-P) 
Height  of  words 


2  5/8" 

3  1/r' 
1/2" 
1M6" 

5/16" 


(Ex.  DISPATCHER)       1/4" 
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COoetol  No.  93-S6:  Notice  1] 

Porsche  Cars  North  America,  Inc.; 
Receipt  of  Petition  for  Determination  of 
Inconsequentiai  Noncompiiance 

Porsche  Cars  North  America,  Inc. 
(Porsche)  of  Reno,  Nevada,  has 
petitioned  the  agency  on  behalf  of  Dr. 
Ing.  h.c.F.  Porsche  AG  of  Stuttgart, 
Germany.  Porsche  has  determined  that 
some  of  its  replacement  seat  belts  fail  to 
comply  with  49  CFR  571.209,  Federal 
Motor  Vehicle  Safety  Standard  No.  209, 
"Seat  Belt  Assemblies,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  Porsche  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (IS 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Between  1967  and  June  1993,  Porsche 
manufactured  approximately  14,000 
replacement  seat  belts  which  did  not 
include  the  installation,  usage,  and 
maintenance  instructions  required  by 
Standard  No.  209. 

Standard  No.  209,  section  S4.1(k) 
requires  that  "(a]  seat  belt  assembly  or 
retractor  shall  be  accompanied  by  an 
instruction  sheet  providing  sufficient 
information  for  installing  the  assembly 
in  a  motor  vehicle  except  for  a  seat  belt 
assembly  installed  in  a  motor  vehicle  by 
an  automobile  manufacturer.  The 
installation  instructions  shall  state 
whether  the  assembly  is  for  universal 
installation  or  for  installation  only  in 
specifically  stated  motor  vehicles 
•  •  *."  In  addition,  section  S4. 1(1) 
requires  that  "(a)  seat  belt  assembly  or 
retractor  shall  be  accompanied  by 
written  instructions  for  the  proper  use 
of  the  assembly,  stressing  particularly 
the  importance  of  wearing  the  assembly 
snugly  and  properly  located  on  the 
body,  and  on  the  maintenance  of  the 
assembly  and  periodic  inspection  of  all 
components.  The  instructions  shall 
show  the  proper  manner  of  threading 
webbing  in  the  hardware  of  seat  belt 
assemblies  in  which  the  webbing  is  not 
permanently  fastened."  The  instructions 
pertaining  to  threading  and  nonlocking 
retractors  do  not  apply  to  Porsche's  belt 
designs.  Porsche  supports  its  petition 
for  inconsequential  noncompliance  with 
the  following: 

Porsche  hat  been  supplying  replacement 
seat  belts  since  1967  and  is  not  aware  of  any 


complaints,  incidents,  or  injuries  attributable 
to  the  lack  of  installation,  use,  or 
maintenance  instructions  during  this  period 
of  time.  Like  other  vehicle  manufacturers, 
Porsche  maintains  a  detailed  system  of  part 
numbers  and  information  which  is  utilized 
by  its  dealer  network  to  select  and  order 
replacement  parts.  The  replacement  seat  belts 
are  specified  by  location  (i.e.,  left  front  seat), 
model  type,  and  model  year  in  the  parts  flche 
or  catalogs.  Applicability  of  a  seat  belt  is  thus 
specified  by  the  part  ntunber  in  the  parts 
system. 

Installation  instructions  for  seat  belts  are 
provided  in  Porsche  workshop  manuals  . 
which  are  supplied  to  every  Porsche  dealer 
and  which  are  also  available  for  purchase 
[by]  any  customer.  In  addition,  anyone 
replacing  a  seat  belt  is  likely  to  be  able  to 
reverse  the  removal  steps  for  the  t>elt  being 
replaced.  Any  concerns  that  the  replacement 
belt  may  be  inconect  can  be  addressed  by 
comparison  with  the  old  belt,  or  if  it  is  not 
available,  checking  for  the  logical  fitment  of 
the  new  belt.  In  most  cases,  it  will  be  obvious 
to  the  installer  whether  or  not  the  belt  fits 
properly  in  the  available  location. 

Instructions  for  use  and  maintenance  are 
supplied  in  Porsche's  Owner's  Manuals. 
These  instructions  follow  industry  nonns 
and  contain  no  special  requirements. 
(Porsche  believes  that  d|ue  to  the  small 
number  of  Porsche  vehicles  on  the  road  and 
the  very  small  number  of  replacement  belts 
sold  by  Porsche,  the  probability  of  a  customer 
needing  this  information  and  not  having 
access  to  it  in  an  owner's  manual  would  be 
slight 

Porsche  notes  that  NHTSA  recently  granted 
similar  petitions  from  Nissan  and  other 
manufacturers  on  the  same  issue.  For  all  the 
above  reasons.  Porsche  l>elieves  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  and  therefore 
NHTSA  should  grant  this  petition. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Porsche, 
described  above. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safely  Administration,  room  5109,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted.    • 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  September  2, 
1993. 

(15  U.S.Q  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 


Issued  on:  July  29, 1993. 
Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-18441  Filed  8-2-93;  8:45  am) 
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Research  and  Special  Programs 
Administration 

Advisory  BulleUn  Number  ADB-93-03 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Advisory  to  owners  and 

operators  of  hazardous  liquid  and 

natural  gas  pipeline  facilities  in  areas  of 

flooding. 

SUMMARY:  Extended  periods  of  rain  and 
flooding  in  Midwestern  states  have 
resulted  in  the  potential  for  conditions 
that  threaten  the  safety  of  pipelines.  The 
Office  of  Pipeline  Safety  (OPS),  RSPA, 
has  issued  this  advisory  bulletin  to 
pipeline  operators  in  those  flood  areas 
to  advise  them  of  measures  they  should 
consider  to  assure  the  safety  of  those 
pipelines.  In  particular,  pipeline 
operators  should  review  emergency 
plans  to  assure  that  they  adequately 
cover  conditions  possible  in  the  current 
severe  flooding. 

Advisory 

For  compliance  with  49  CFR 
192.615(a)(3)(iv)  Emergency  Plans  and 
195.402(e)(2)  Emergencies,  pipeline 
operators  must  develop  procedures  for  a 
prompt  and  effective  response  to  natural 
disasters  including  flooding.  In 
developing  and  reviewing  emergency 
plans  and  procedures  for  natural 
disasters,  operators  should  consider,  as 
applicable  to  their  pipeline  systems,    . 
each  of  the  actions  outlined  below: 

Preventive  Actions 

Operators  need  to  be  alert  to 
conditions  that  may  adversely  affect 
their  pipelines  and  should  consider  the 
following  actions: 

•  Be  alert  to  areas  of  flooding  and 
have  personnel  available  for  emergency 
response  actions  such  as  shutdown, 
isolation,  and  containment. 

•  Consider  extending  regulator  vents 
and  relief  stacks  above  the  level  of 
anticipated  flooding  as  appropriate. 

•  Evaluate  the  accessibility  of 
pipeline  facilities,  such  as  valve  settings 
needed  to  isolate  water  crossings  or 
other  sections  of  pipeline  that  might  be 
jeopardized. 

•  Perform  frequent  patrols  to  evaluate 
right-of-way  conditions  at  water 
crossings  during  flooding  and  after 
waters  subside.  Determine  if  flooding 


19  93 


41322 


Fwienl  Rflgtaler  /  Vol.  58.  No.  147  /  Tuesday,  August  3,  1993  /  Notices 


has  exposed  and/or  undenninad 
pipelines  as  a  restilt  of  forming  new 
channels  or  erosion  of  riverbeds. 

•  Coordinate  with  other  pipeline 
companies  in  the  flood  area  and  provide 
personnel  to  emergency  response 
centers  to  act  as  a  Uaison  for  pipeline 
issues.  Provide  maps  and  information 
on  pipeline  location  and  condition  to 
emergency  responders. 

•  Detflnnineifn(xmallyabov«around 
facilities  (valves,  regulator  and  relief 
sets,  etc.)  that  have  become  submerged 
could  be  struck  by  craft  opmating  in 
flooded  areas  and  supply  maps  to 
emergency  response  centers  and  mark 
with  buoys  as  appropriate. 

•  Perform  surveys  to  determine  the 
depth  of  cover  over  pipelines  and  notify 
landowners  of  redu<^  cover. 
Agricultural  agencies  may  be  helpful  in 
reminding  farmers  of  the  potential 
hazard  of  reduced  cover  over  pipelines. 

•  Assure  that  line  markers  are  still  in 
place  and  remind  contractors,  highway 
departments,  and  others  involved  in 


excavatlop  and  deering  activities 
associated  writh  flood  clean-up  of  the 
presence  of  pipelines  and  the  operating 
nazards  that  could  occur  due  to  reduced 
pipeline  cover. 

Backgmund 

Damage  to  a  pipeline  may  occur  as  a 
result  ofadditional  stresses  imposed  on 
piping  by  undermining  of  the  support 
structure  and  by  impact  and/or 
waterbome  forces.  Washouts  and 
erosion  may  result  in  loss  of  support  for 
both  buried  and  expoeed  pipelines.  The 
flow  of  water  against  an  exposed 
pipeline  may  alM  result  in  forces 
sufficient  to  cause  a  fidlure.  These  forces 
are  increased  by  the  accumulation  of 
debris  against  tiie  pipeline.  Reduction  of 
cover  over  pipelines  in  farmland  may 
also  result  in  the  pipeline  being  struck 
by  equipment  used  in  Cuming  or  clean- 
up operaticms. 

Additionally,  the  safsty  of  valves, 
regulator  and  relief  sets,  and  other 
fedlities  normally  aboveground,  or 


above-water,  is  jeopardized  when 
covered  by  water.  This  threat  is  posed, 
not  only  by  operational  factors,  but  also 
by  the  possibility  of  damage  by  outside 
forces,  floating  debris,  current,  and  craft 
operating  on  the  water.  Boaters  involved 
in  rescue  (^>erations,  emergency  suppcvt 
functions,  sightseeing,  and  other 
activities,  are  generally  not  aware  of  the 
seriousness  of  an  incident  that  could 
resuh  from  their  craft  damaging  a 
pipeline  facility  that  is  imseen  beneath 
the  surface  of  the  water.  Depending  on 
the  size  of  the  craft  and  the  pipeline 
facility  struck,  significant  pipeline 
damage  may  result.  Pipeline  failure 
could  ocair  immediately  or  in  the 
future. 

Issued  in  Washington.  DC.  oa  )uly  29, 
1993. 
GeorgB  W.  Taalay,  fr.. 

Associate  Administrator  for  Pipdlne  Safety. 
(FR  Doc  93-18443  Filed  S-2-93;  8:45  am] 
ioooe48i« 
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COMMODmr  FUTURES  TRAOINO  COMMISSION 

TIME  AND  DATE:  11:30  a.m.,  Tuesday, 

August  10, 1993. 

PtJU:E:  2033  K  St.,  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  93-18539  Filed  7-30-93: 10:02  am] 

BILLMO  CODE  OBt-OI-M 

COMMODITY  FUTURES  TRAOiNQ  COMMISSION 
TIME  AND  DATE:  11:30  a.m.,  Friday, 
August  13, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  93-18540  Filed  7-30-93;  10:02  am) 

BiujNO  cooc  asi-ei-M 

COMMODITY  FUTURES  TRADWQ  COMMISSION 

TIME  AND  DATE:  10  a.m.,  Tuesday,  August 

10, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Proposed  rule  to  include  an  additional 
exemption  from  the  prohibition  contained 
in  Rule  1.19  and  an  associated  amendment 
to  Rule  1.17  regarding  capital  requirements 

— Applications  for  designation  as  a  contract 
market  in  the  Rolling  Spot  Australian 
Dollar  futures  contract  and  options  on  that 
futures  contract/Chicago  Mercantile 
Exchange 

— Section  4(c)  petitions  of  the  Chicago  Board 
of  Trade  for  a  "Professional  Trading 
Market"  exemption  and  of  the  Chicago 
Mercantile  Exchange  for  an  exemption  for 
certain  Rolling  Spot  futures  and  options 
contracts,  and  request  for  comment 

— Consideration  of  upcoming  Commission 
business 


CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  Secretary  of  the 

Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc  93-18607  Filed  7-30-93:  2:43  pm] 

MUMQ  coot  aMi-et-M 

COMMODITY  FUTURES  TRADINO  COMMISSION 

TME  AND  DATE:  10:00  a.m..  Tuesday, 
August  17, 1993. 

PLACE:  2033  K  St.,  NW..  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Wdib. 

Secretary  of  the  Commission. 

[FR  Doc.  93-18606  Filed  7-30-93;  2:43  pm] 

■LUNQ  COOC  mi-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  40859, 
July  30, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETWa:  10:00  a.m.,  Wednesday, 
August  4, 1993. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  open  item  to  the  meeting: 

Discussion  Agenda 

1.  Proposals  regarding  Financial 
Accotmting  Standards  Board  (FASB) 
Statement  No.  115  concerning  regulatory 
treatment  of  securities  portfolios. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  July  30, 1993. 
jennifiBr  ).  fobnaon. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18579  Filed  7-30-93;  2:40  pm] 

BHJJNO  CODE  aiO-»1-r 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AND  DATE:  11  a.m.,  Monday.  August 

9. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  ^Ist  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  WFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  30. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-18653  Filed  7-30-93;  3:58  pm) 
■aUMG  CODE  ailMI-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-93-23] 

TME  AND  DATE:  August  11, 1993  at  10 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-652  (Preliminary) 

Aramid  Fiber  Formed  of  Poly  Para- 
phenylene  Terephthalamide  (PPD-T) 
from  the  Netherlands — briefing  and  vote 

5.  Inv.  No.  731-TA-621  (Final)  Compact 

Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  China — 
briefmg  and  vote 

6.  Outstanding  action  jackets 

1.  ID-93-11;  Final  Report  on  Inv.  No.  332- 
332  (Global  Competitiveness  of  U.S. 
Advanced  Technology  Manufacturing 
Industries:  Large  Civil  Aircraft 

7.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary.  (202) 
205-2000. 

Issued:  July  29, 1993. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-18580  Filed  7-30-93;  2:41  pm] 

BILUNC  CODE  702(Ma-# 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  August  2.  9, 16.  and  23, 

1993. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 
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STATUS:  Public  and  Qosed. 
MATTERS  TO  BE  CONSIOEREO: 
WMkafAngnslZ 
Monday,  August  2 

3:00  p.in. 

Briefing  on  Status  of  Part  100  Rule  Change 
and  Proposed  Update  on  Source  Tenii 
and  Related  Issues  (Public  Meeting) 

(Contact:  Leonard  Soffer,  301-492-3916) 

Tuesday.  August  3 

11:30  a-m.  I 

Affinnation/Discussion  and  Vote  (Public 

Meeting] 
a.  Amendments  to  10  CFR  Part  73.  to 
Require  Annual  Physical  Fitness 
Performance  Testing  and  Updated  Day 
Firing  Qualirications  for  Tactical 
Response  Team  Members,  Armed 
Response  Personnel,  and  Guards  at  Fuel ' 
Cyde  Facilities  Possessing  Formula 


Quantities  of  Special  Nuclear  Material 
(Tentative) 
(Contact:  Harry  Tovmassian,  301-492- 
3634) 

WMk  of  AugnsI  •— Tantalhr* 

Wednesday,  August  tl 

2:00  p.in. 
Briefing  on  Strategic  Information 

Technology  Plan  (Public  Meeting) 
(Contact:  Fran  Goldberg,  301-492-7216) 
3:30  p.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Waek  of  Augual  16— Tanialhr* 

Thursday.  August  19 

11:30  a.ai. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

WMk  of  August  23— Tontativo 


There  are  no  Commission  meetings  for  the 
Week  of  August  23. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meeting  call 
(recording)— (301)  504-1292. 
COffTACT  PERSON  FOR  MORE  INFORMATKM: 
William  Hill.  (301)  504-1661. 

Dated:  July  29. 1993. 
William  M.  Hill.  fr.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc  93-18593  Piled  7-30-93:  2:42  pm) 
HUMG  CODE  TSaO-OI-H 
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and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunnents  ar>d  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  930487-3161;  I.D.  040593A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

Correction 

In  rule  document  93-16523  beginning 
on  page  37660  in  the  issue  of  Tuesday, 
July  13, 1993,  make  the  following 
corrections: 

1.  On  page  37662.  in  the  second 
column  "PART  657"  should  read 

•PART  675". 

2.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  2,  in 
the  fifth  line,  "Figure  5"  should  read 
"Figure  2",  in  the  sixth  and  seventh 
lines  "Figure  2"  should  read  "Figure  1", 
and  after  "Figure  1"  remove  "and 


adding  in  their  place  the  words  "Figure 
1". 

1675.2    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  S  675.2  (12),  in  the  first  line 
after  "541"  add  double  dashes. 

11675.2. 675.20.  and  675.27    [Corrected] 

4.  On  page  37663,  in  the  third 
column,  in  amendatory  instruction  5,  in 
the  third  line,  "work"  should  read 
"word". 

f  675.22    [Corrected] 

5.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  6,  in 
the  second  and  third  lines,  "figure  1" 
should  read  "figure  2". 

MUMQ  COOC  1SOM1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3833 

[WO-660-41 91 -02-24 1  A;  Circular  No.  2648] 
RIN  1004-AC07 

Rental  Fees,  Mining  Claim 
Recordation,  and  Assessment  Worit 

Correction 

In  rule  document  93-16689  beginning 
on  page  38186  in  the  issue  of  Thursday, 


July  15, 1993,  make  the  following 
correction: 

13833.1-7    [Corrected] 

On  page  38200,  in  §  3833.1-7(c),  in  the 
second  line,  "before  October  6, 1992," 
should  read  "after  October  6, 1992,". 

BILUNG  COOE  1SOM1-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

[RIN  2900-AF30]  -^ 

Veterans  Benefits;  Eligibility  or  the 
Montgomery  Gi  Bill— Active  Duty 

Correction 

In  proposed  rule  document  93-17455 
beginning  on  page  39488  in  the  issue  of 
Friday,  July  23,  li993,  make  the 
following  corrections: 

121.7972    [Corrected] 

1.  On  page  39492,  in  the  second 
column,  in  amendatory  instruction  7, 
the  first  two  lines  should  read  "Sections 
21.7073  and  21.7074  are  redesignated  as 
S  §  21.7074  and  21.7075  and". 

BILUNC  COOE  1S0S41-O 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  50  et  al. 

HUD  Systems  for  Approval  of  Single 

Family  Housing  in  Subdivisions;  Rnal 

Rule 
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OEPAimiENT  OF  H0U8MG  AND 
URBAN  DEVELOPMENT 

OHIm  of  the  Secratafy 

24  CFR  Parts  SO.  200, 203, 204 

[Deetat  No.  m«3-15M;  Fn-3086-F-C2] 

fUN  2S01-AB3S  . 

HUD  Systama  for  Approval  of  SIngIa 
Family  Housing  In  Subdivisions 


AGENCY:  Office  of  the 
ACTION:  Final  nile. 


SacivtBiy, 


HUD. 


SUMMARY:  This  final  rule  amends  parts 
200  and  203  (and  makes  conforming 
amendments  elsewhere  in  HTTD's 
environmental  and  single-family 
coinsurance  regulations)  to  eliminate 
the  process  of  prior  HUD  review  of  new 
residential  subdivision  developments 
when  HUD  is  providing  mortgage 
insiuance  on  home  loans  on  newly 
constructed  individual  dwellings  in  a 
subdivision,  and  the  loans  are  iMing 
processed  under  the  Direct  Endorsement 
program.  Because  almost  all 
applications  for  mortgage  insurance  are 
now  processed  by  Direct  Endorsement 
lenders,  and  because  most  local 
governments  have  adequate  subdivision 
development  regulations  and  land  use 
controls,  HUD  Iwlieves  that  it  is  no 
longer  necessary  to  perform  subdivision 
reviews. 

EFFECTIVE  DATE:  September  2. 1993. 
FOR  FURTHER  WFOmiATWN  CONTACT: 
Concerning  24  CFR  parts  200, 203.  and 
204,  Morris  Carter,  Director.  Single 
Family  Development  Division.  Room 
9272.  Telephone  (202)  708-2700,  TDD: 
(202)  708-4594.  Concerning  24  CFR  part 
50,  Richard  H.  Broim.  Director,  Office  of 
Environment  and  Energy,  Room  7240. 
Telephone  (202)  708-2894,  TDD:  (202) 
708-2565,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  PapCTwork  Redaction  Act 

The  information  collection 
requirements  contained  in  this  rule, 
including  the  revisions  to  information 
collection  requirements  contaif  ed  in  the 
final  rule,  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  foilxire  to  comply  with  these 
infvmation  collection  requbements 
tuitil  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
0MB  control  number,  when  assigned. 


ivill  be  amouBoed  by  separate  notice  in 
the  Fadaral  Ragister. 

Public  reporting  burden  for  tha 
collection  of  information  requirements 
contained  in  this  rule  are  eetimatad  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  beading.  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burdm,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street  SW.,  room  10276. 
Washington.  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503, 
AUention:  Desk  Officer  for  HUD. 

n.  The  Proposed  Rule 

On  April  16, 1992,  the  Department 
published  the  proposed  rule  in  this 
proceeding  (57  FR  13592).  The  rule 
proposed  to  amend  the  Department's 
regulations  to  eliminate  prior  HUD 
review  of  new  residential  subdivision 
developments  when  HUD  is  providing 
FHA  mortgage  insivance  on  noma  Ions 
on  newly  constructed  dwellings  in  the 
subdivision,  and  the  loans  are  being 
processed  under  the  Direct  Endorsement 
program. 

Because  HUD.  under  the  proposed 
rule,  would  perform  no  prior  review  of 
subdivisicms,  HUD  proposed  to  require 
that  the  Direct  Endorsement  mortgagee 
and  the  appraiser  sign  and  submit,  for 
each  mortgage,  at  the  time  HUD's 
endorsement  is  requested,  an  Appraiser/ 
Underwriter  Checksheet  addressing 
flood  hazards,  noise  levels,  explosion 
and  flammable  materials  storage 
hazards,  airport  runway  clear  zones  and 
toxic  waste  hazards. 

To  assure  continuing  appropriate 
attention  to  fisderal  fair  housing 
requirements  associated  widi 
affirmative  marketing  of  multiple-unit 
housing  by  individual  builders  and 
developers,  the  proposed  rule  also 
required  that  any  initial  siibmission  by 
a  lender  of  an  application  for  mortgage 
insurance  on  a  property  located  in  a 
new  subdivision,  where  the  builder  or 
developer  intends  to  sell  five  or  more 
properties,  must  include  an  Affirmative 
Fair  Housing  Marketing  Plan  (AFHMP) 
meeting  the  requirements  of  24  CFR  part 
200,  subpart  M. 


m.  The  Public  Conunents 

Twenty  timely  public  comments  were 
received  on  the  proposed  rule,  and  these 
and  several  additional  late  comments 
were  considered  by  the  Department. 
Commentere  included  a  state  and  a 
national  homebuilden  association,  four 
mortgage  lenders,  a  state  and  a  national 
mortgage  banken  association,  an 
organization  representing  manufoctiued 
housing  producera.  a  state 
enviroiunental  council,  two 
organizations  representing  appraisers, 
three  builders,  a  consultant,  an 
appraiser,  and  an  individual  commenter 
who  did  not  identify  his  professional 
interest.  Comments  also  were  received 
from  the  U.S.  Environmental  Protection 
Agency  and  from  the  Council  on 
Environment  Quality,  and  the  U.S. 
Army  Corps  of  Engineen. 

In  general,  the  buildere  and  buildera' 
organizations  were  supportive  of  the 
rule  as  proposed,  agreeing  that  there 
was  considerable  duplication  of  effort 
involved  in  FHA  and  local  government 
subdivision  approval  processes.  There 
were,  however,  a  niunoer  of  strong 
critidsms  voiced  in  the  public 
comments,  including  those  from  the 
organizations  expressing  support  for  the 
rule: 

A.  Criticisms  of  the  Rule's  Beliance  on 
Appraisers  and  Underwriters 

The  Mortgage  Bankers  Association  of 
America  (KfflA)  commented  that  it  was 
"encouraged"  at  the  Department's 
willingness  to  streamline  its  subdivision 
approval  process,  but  asserted  that  the 
proposed  rule  did  not  eliminate  HUD's 
prior  review  requirements  or  its 
duplicative  standards— it  merely  shifted 
the  burden  for  compliance  with  existing 
standards  from  HUD  field  personnel  to 
lenders  and  appraisers.  MBA  said  that 
most  lenders  and  appraisers  would  not 
have  the  necessary  expert  knowledge 
correctly  to  evaluate  subdivisions  and 
complete  the  reqiiired  checksheet 
Because  of  these  concerns,  MBA  said  it 
"cannot  support  the  proposal  as 
written." 

If  HUD  truly  intends  to  relinquish 
responsibility  to  state  and  local 
governments,  MBA  said,  it  should  do  so. 
as  the  Department  of  Veterans  has  done, 
instead  of  continuing  to  claim  that  HUD 
must  impose  "minimum  requirements" 
of  its  own.  By  continuing  to  maintain 
specific  minimum  environmental 
requirements,  the  Department  continues 
to  duplicate  the  efforts  of  states  and 
localities  to  the  detriment  of  builders 
and  developen.  lendere  and 
homebuyera.  To  the  extent  HUD  retains 
its  environmental  requirements  in  the 
rule,  MBA  expressed  ooncem  that  the 
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Department  is  making  lenders — ^rather 
than  itself— liable  for  the  health  and 
safety  conditions  of  subdivisions.  MBA 
foimd  this  "simply  imacceptable." 
Lenders,  in  addition  to  being  possibly 
subject  to  Mortgagee  Review  Board 
sanctions  or  uninsurable  loans,  might 
also  be  subject  to  civil  sxiits  brought  by 
property  owners.  Singled  out  for 
objection  was  the  Appraiser/ 
Underwriter  Checksneet  described  in 
the  rule.  While  appraisers  and 
luiderwriters  may  oe  equipped  to  offisr 
an  opinion  concerning  these  conditions, 
MBA  said,  the  specific  questions  they 
must  answer  (and  certify  to)  are 
"impossible  to  adequately  address 
without  a  high  degree  of  technical 
skill."  The  underwriter  or  appraiser,  by 
virtue  of  the  certifications,  could  be 
held  liable  for  faulty  certifications  based 
on  inadequate  or  inaccurate  data. 

MBA  suggested  that  if  HUD  must 
retain  the  "checksheet"  requirement, 
HUD  should  consider  modifying  the 
language  used,  better  to  reflect  the 
abilities  of  appraisers  and  underwriters. 
One  such  modification  would  be  (on 
checksheet  questions  three  and  five)  to 
ask  whether  the  appraiser  "observed 
adverse  conditions,  as  opposed  to 
asking  whether  adverse  conditions 
exist."  MBA  also  suggested  that  the 
required  certification  be  modified,  so 
that  it  became  a  certification  "to  the  best 
of  my  knowledge  and  belief. 

MbA  stated  that  it  would  "very  much 
like  to  support  the  proposed  rule,"  but 
that  there  were  too  many  liability 
concerns.  While  the  Association 
expressed  sympathy  with  HUD's  desire 
to  see  that  its  environmmtal  concerns 
are  met,  MBA  said  that  it  believes,  "as 
HUD  says  it  does,"  that  the  subdivision 
approvd  process  is  largely  duplicative 
and  should  be  eliminated.  Finally,  MBA 
stated  that  if  HUD  does  go  forward  with 
the  proposal,  it  would  consider  a 
limited  implementation,  involving 
HUD's  retention  of  its  local  subdivision 
approval  staff.  "This  way,  lenders  who 
are  willing  to  undertake  the  additional 
responsibility  will  be  free  to  do  so 
without  jeopardizing  the  ability  of  other 
lenders  to  do  HUD  new  construction 
business." 

The  National  Association  of 
Homebuilders  (NAHB)  joined  the  MBA 
and  several  other  commenters  in 
arguing  that  the  rule  attributed  expert 
knowledge  to  appraisers  that  they  do 
not  have,  claiming  that  appraisers  are 
not  qualified  to  make  highly  technical 
and  expert  judgments  on  health  and 
safety  matters.  The  same  argiunent,  the 
commenter  asserted,  applies  to  direct 
endorsement  imderwriters. 

A  mortgage  company  echoed  the 
observations  of  MBA  and  NAHB,  stating 


that  the  rule  places  "entirely  too  mudi 
responsibility  and  potential  liability  for 
subdivision  approval  on  the  lender,  and 
will  have  a  substantial  negative  impact 
on  new  construction  business  being 
directed  to  FHA."  Lenders  are  not 
experts  in  making  environmental  and 
architectural  jud^ents,  the  commenter 
said.  Many  lenders  will  be  reluctant  to 
undertake  new  FHA  construction 
business  because  of  potential  liability. 
Additionally,  because  each  lender  in  a 
new  subdivision  will  probably  want  "to 

dorm  its  own  due  (^ligence," 
ders  will  ultimately  pass  on 
multiple  costs  to  borrowers,  the 
commenter  said.  Summarizing,  the 
commenter  claimed  that  the  proposed 
rule  "has  no  positive  impact  ana 
ultimately  is  a  disservice  to  the  lending 
and  homebuying  community."  It  was 
urged  that  HUD  not  go  forward  with  the 
rule. 

The  U.S.  Army  Corps  of  Engineers 
agreed,  in  its  comments,  that  the  rule 
placed  an  "extraordinary  burden"  on 
appraisers.  The  Corps  of  Engineers  said 
that  the  rule  appears  to  require  an 
additional  level  of  investigation  in  areas 
well  outside  an  appraiser's  expert 
knowledge.  Who  assures  the 
measurements  included  in  the  proposed 
Checksheet?  Should  the  measurements 
be  taken  frvm  the  physical  road, 
railroad,  or  airfield— nor  from  the  right- 
of-way  limits?  What  is  the  extent  of  the 
appraiser's  responsibility?  How  is  he/ 
she,  for  example,  to  recognize  a 
container  storing  explosive  or  fireprone 
materials?  How  much  investigation  is 
expected?  The  Corps  of  Engineers 
suggested  that  it  might  be  prudent  to 
have  the  developer  submit  a  signed  and 
certified  engineering  report,  identifying 
these  conditions  or  concerns  on  the 
checklist — ^rather  than  relying  on  an 
appraiser. 

The  National  Association  of  Realtors 
(NAR)  believed  that  the  Checksheet 
would  "imply  an  expertise  in  other 
professions  beyond  that  of  the  typical 
appraiser"  and  could  mislead  users  of 
the  appraisal  report,  unless  some  form 
of  disclaimer  notice  were  included  in 
the  dociunent.  NAR  also  expressed 
concern  about  the  "vagueness"  of 
several  checksheet  questions,  notably 
"noise"  and  "major  road".  Where 
easement  maps  are  unavailable, 
"nmway  clear  zones"  and  "toxic 
wastes"  sites  may  not  be  evident,  NAR 
claimed.  It  was  suggested  that  the 
checksheet  leave  room  for  more  than 
"yes"  or  "no"  responses. 

HUD  Response 

The  Department  understands  the 
concerns  that  the  commenters  have 
expressed  concerning  the  liability  that 


an  appraiser  and  underwriter  might  be 
assuming  by  completing  the  Appraiser/ 
Underwriter  Checksheet.  While  these 
concerns  might  have  been  addressed  by 
setting  out  clarifications  and  limitations 
in  the  final  rule  aimed  at  the  liability 
issue,  the  Department  has  instead 
decided  to  deal  with  the  question  in  a 
more  fundamental  manner.  The  final 
rule  has  been  revised  substantially  with 
reference  to  the  site  analysis 
requirements  set  out  in  the  checksheet. 
In  lieu  of  seeking  completion  of  the 
checksheet  by  the  appraiser  and 
underwriter,  the  final  rule  adapts  and 
expands  an  existing  form— the  HUD 
92541  Builder's  Certification— so  that 
the  form  solicits  site  analysis 
information  of  the  kind  originally 
proposed  for  completion  by  an 
appraiser.! 

The  form  would  be  prepared  by  the 
builder  of  a  subdivision.  As  explained 
in  the  preamble  to  the  proposed  rule,  a 
central  reason  for  the  dianges  that  the 
Department  proposed  was  "that  local 
[subdivision]  processing  meets  the 
Department's  significant  concerns,  and 
that  much  of  FH\'s  (subdivision] 
processing  was  redundant."  The 
preamble  noted  that  "(Hand 
development  *  *  *  is  controlled 
primarily  by  city,  county,  township,  and 
parish  level  governments."  The 
subdivision  builder  is  the  party  that 
must  deal  with  these  local  governmental 
bodies  to  obtain  needed  approvals.  In 
order  to  do  so,  and  as  part  of  the 
development  process  even  in  the 
absence  of  local  requirements,  it  is  the 
party  that  is  most  &miliar  with  the 
features  of  the  subdivision  site  and  thus 
best  equipped  to  provide  site 
information  for  consideration  by  the 
appraisers  and  mortgages  concerned 
with  individual  lots  within  the 
subdivision. 

In  circiimstances  that  call  for 
specialized  professional  studies  of  site 
features,  builders  are  likely  to  have 
obtained  such  studies  as  part  of  seeking 
required  local  approvals  and  there 
would  be  little  gain  in  requiring  a 
different  party  such  as  the  appraiser  to 
also  obtain  such  studies.  In  further 
response  to  commenters'  expressed 
concerns,  the  adjustment  of  the  final 
rule  to  provide  for  certification  by  the 
builder  makes  implicit  that  the  site 
analysis  information,  or  portions  of  it, 
may  be  delegated  to  a  licensed 
professional — for  example,  an 
engineer — if  necessary  to  assure 
accurate  reportage. 


I  (The  revisad  fonn  HUI>-e2S41  U  to  ba  kaowB 
as  the  "Buildar'i  Cartificatioa  ol  Plan*. 
Spacifications  and  Site."  txit  will  ba  rafoiad  to  in 
this  preamble  as  the  "Builder's  Cartificatioo".) 
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TIm  OMCRMd  CIMQgM  MlOUld  I 

hndwi*  (or  tnptaimn')  caaxant  aboot 
potnrttel  IkMUty.  AdditioMBy.  HUD 
iBtwos  to  pniiul  Duvct  EndoiMBMiit 
IflodOTB  touMiidMr  dio  ImpiovMl  Atm 
PreooH  (IAF1  <v  Am  BOW  pracMi  Mt  out 
in  this  rate.  DB  kodan ' 


uncomiartobio  witk  tto  now  ptooew 
ma  J  UM  tlM  lAP.  wiikh  hM  bMB  in 
plaoa  iinca  1965.  and  whidk  bmbt 
Mndara  havo  asod  widMWt  dtHcuity. 

Tha  DapartaMnt  dooaat  WiovBlJMt 
the  now  Buildar't  Gartificatian  prooaas 
will  result  in  additi«oal  coats  to 
homebayacs.  On  the  coptrary.  tfao  new 
proGoss  flbould  apoad  loon  approvals, 
redttoa  coats  to  bomabuyars.  and  raduoa 
the  cost  ofooHipliancawithllM 
requirnmant  bokig  impnaari  fcr  lite 
analyms  iainaution.  ainoa  buHdan 
have  this  infbnnation  more  readiiy 
available  to  tbam  than  wrottld 
apocaiaere. 


the  DepazlmaDt  baa 
accepted  tba  commantets' principal 
coucacDS  and  has  acted  upon  them. 
HUD  eiqMCts  builders  to  rapoit.  in  the 
Builder's  Cartifiratinn.  only  thoae 
conditions  tbat  disactly  afiact  tba 
property  and  that  are  obaervabla  on  jar 
from)  the  propeity,  and  thoae  diaft.  while 
not  observabla,  are  Jmown  to  the  builder 
or  should  be  Icnown.  based  upon  (he 
builder's  (or  an  appropriate  agent  of  the 
builder's]  superior  knowle<ke  of  the 
building  site.  Builders  shoi£l  have  little 
difficulty  in  completing  the  site  analysis 
questions.  The  Builder's  Ceitificatian 
will  afford  opportunity  tar  more  than  a 
"yes  or  no"  response  to  the  several 
questions.  If  the  builder  (or  other 
profiassional}  completing  the 
certificstion  needs  more  room  to  explain 
the  conditions  or  to  elaborate  on  his  or 
her  observations,  HUD  will  not  object  to 
the  use' of  an  addendum  to  the 
certification.  R  should  be  noted, 
nonetheless,  that  the  rule  does  require, 
in  addition  to  any  volunteered 
elaborations  of  me  responses  contained 
in  comments,  a  direct  answer  to  the 
"3fes   or  "no"  questions. 

Responding  generrily  to  the 
numerous  ctHicBms  commenters 
expressed  about  the  Checksheet,  tiie 
Department  notes  that  the  Btdlder's 
Certification,  succeesor  to  the  proposed 
rule's  Checksheet,  is  b^ng  required  for 
the  limited  purpose  of  alwting  the 
lender  and  ih»  Department  to  the 
possible  existence  of  environmental  and 
other  probiefsa  that  might  wvrant 
further  exploration  as  part  of  die 
underwriting  proceaa.  Unlike  die 
statement  of  appraised  valiia  that  ia 
prepared  on  the  basis  of  the  appraiser's 
woric  the  Builder's  Geitifioatkin  wHl  not 
routinely  be  piovlded  to  the  homebuyer 
as  part  of  the  mortgage  processing,  and 


is  not  prapared  for  the  pwpoae  of 
guiding  tne  homebuyer.  In  any  event, 
the  dmgB  in  procedure  made  in  this 
final  rule  relative  to  the  praparatian  of 
site  analysis  Infannatian  by  the  biiilder 
should  laaaan  die  ooncema  expressed  by 
many  that  the  liability  of  appraisers 
mint  be  increased  berauae  ox  the 
inrannation  lequaated  in  die 
checksheet 

Note,  however,  that  the  rule,  as 
revised,  provides  esqdicitly  that  the 
Builder's  Certification  is  to  be  fiunished 
to  the  appraiser  for  reference  in 
performing  the  property  appraisal  At 
that  point,  the  appraiaer's  only  added 
responsibility  is  to  conduct  the 
appraisal  and  to  provide  comment  on 
any  apparent  discrepancy  between  the 
site  conditions  observed  and  the 
statements  included  in  die  Builder's 
Certification. 

In  its  comments,  NAHB  a^eed  that 
most  local  governments  have  adequate 
subdiviaiae  development  regulations 
and  that  HDD's  review  dupUcates  that 
performed  by  local  governments. 
However,  NAHB  complained  that  HUD 
has  subatituted  an  entirely  new,  "lot-by- 
lot  environmental  review  procesa  for  the 
current  pro)ec:t-wide  subAvision 
review."  NAHB  objected,  first,  to  the 
creetion  of  a  "new  review  process 
imbedded  in  a  new  form."  because. 
NAHB  believed,  the  process  would 
eliminate  reciprocity  between  VA  and 
FHA.  (Because  the  appralaer  is  caQad 
upon  to  provide  a  CHUMS 
identifii^on  number,  the  NAHB 
assumed  that  VA  sppraisers  wcudd  be 
precluded  from  doing  an  appraisal 
imless  they  were  also  FHA-approved.) 

HUD  Response:  The  Department  baa 
resolved  the  appraiser-related  concern 
by  the  earlier-discussed  change  in  die 
rule  to  provide  instead  for  a  Builder's 
Certification,  to  include  site-anal]rsia 
information.  These  procedures  will  not 
eliminate  reciprocity  with  the  Veterans 
Administration.  However,  the 
Department  will  require  that  the 
Builder's  Certification  accompany  the 
VA  Certificate  of  Reasonable  Value 
when  VA  case  is  suhnitted  for  HUD 
endorsement 

NAHB  also  aiguad  that  the  process  set 
out  in  the  proposed  rule  wovki 
discriminate  against  new  construction. 
Only  two  of  the  five  concerns  on  the 
checksheet  (flood  hazards  and  runway 
clear  zones/clear  zones).  NAHB  said, 
pertain  to  both  existing  and  new 
construction.  The  other  three  (noise, 
storage  hazards,  toxic  waste  hazards) 
apply  only  to  new  constructioB.  "If 
healUi,  safety  and  &iture  maiketabilky 
are  the  driving  force  behind  this 
propoaad  role,  it  would  seam 


appropriate  to  have  the  dieckaheet 
apply  to  existing  housing  as  urelL** 

/f&D  Retponse;  HUD's  cunent 
subdivision  aoalyals  proceduraa  are 
applied  only  to  new  construction  in 
new  subdivisians,  so  the  Cheduheet 
fsatuied  in  the  proposed  rule  was 
prepared  for  that  purpose.  It  was  not  die 
Department's  tnteotioa  to  implement 
the  Checksheet  far  existing 
oonstmctian,  and  die  Builder's 
Certification  atdMtitnted  for  d» 
Checksheet  in  this  final  rule  flJso  la 
inappticaible  to  existing  construcdon. 
The  commenter  is  incOTrect.  however,  in 
its  assertion  diat  toxic  waste  hazards  are 
examined  only  in  connection  with  new 
constructioa.  Pangreph  4-20  of  fflJD 
Handbook  4150.1,  iSV-1  instmcta 
appr^aen  to  r^ect  a  property  if  a  toxic 
waste  naz^FQ  enoangers  or  aanonaiy 
affects  the  livaMlity  of  the  property,  its 
maricetrirfUty,  or  the  hedth  aad  snity  of 
occupants.  Paragraph  4-20  appUea  to 


AiSalao  eaaerted  that  dw 


any  piopaity    pmposed  or  existing. 

cbeckaheet  ia  aignificnitly  Bmired 
design.  Queelian  3  asked  ua  apprdaar  to 
determine  wdiediar  a  property  < 
located  "wi&in  view  of  any  oontaiBer 
storing  explosive  or  fire  prone 
ottldbefM 


materialsT'  There  could  I 
where  trees  oaapiaialy  shield  Ae 
presence  of  a  dangafeasly  cleae  aterage 
rantwiner,  or,  convaraely,  inatanoea 
where  a  storage  container  ia  "wMin 
view"  but  far  enou{^  a%vey  to  represent 
no  danger. 

A  similar  oemaiant  fron  the 
Appraisal  Standarda  Board  of  (be 
Appcaiaal  Foundation  (ASB)  oppoaed 
the  inchisian  ia  die  propoaai  of  the 
Appraiav/Review  Appraiaer 
Checksheet  on  grotmds  that  xise  of  this 
checkabeat  "wiU  aaialaad  the  reader  to 
believe  that  die  typical  appraiser  has  dM 
exnertiae  and  txataiag  to  identify  toxic 
or  nazardooa  suhatancea."  ASB  alao 
asserted  that  tba  cbacksheet  contains 
redundant  jpfarmation  and  iatao  vague 
to  be  an  eSscdve  tool  Vagus  itoms  ware 
said  to  indnde  the  lack  of  definition  of 
terms  like  "adakr  road,  bi^way,  or 
freeway",  "wiOin  view  of'  and 
"fireprone  materiala".  ObtaiaiBg  the 
information  included  on  the  chedcabeet 
from  qualified  ptoiBaaianala  or  existing 
p\iblic  souroaa  ia  preferable  to  aaking  an 
appraiser  to  cfaeive  theae  items  in  iLm 
field,  ASB  oondnded. 

HUD  Besprnm:  The  Departraant 
believes  diet  both  tte  dianga  from 
appraiser^wepued  to  builder-prepared 
site  analysis  and  several  clarifioadons  of 
language  employed  in  the  sito-relatod 
questions  on  the  B^lder's  Certificatioa 
form  are  rMoonaiva  to  tbecoouaantara' 
concerns.  Inis  diaaga  is  expected 
gready  to  iaquove^  xeKidiilky  of  tlie 
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infomution  provided,  and  shoiild 
eliminate  qirastioos  of  "qualifications" 
to  perfbrm  the  analysis.  Some 
adjustments  have  been  made  in  the 
language  of  the  site  analysis  questions 
in  response  to  conunmter  criticisms. 
The  question  (xi  "noise"  has  been 
revised,  to  become  an  inquiry  whether 
the  property  is  located  within  1000  Cset 
of  a  "highway,  freeway,  or  heavily 
traveled  road".  Language  relying  on 
sightlines  has  been  eliminated  in  Cavor 
of  objective  measures  of  distance. 
NAHB  argued,  generally,  that  HUD's 

f>ropa6ed  process  "seoond-guesses" 
ocal  controls.  While  the  preamble 
claims  that  HUD  has  conduded  that 
local  government  subdivision 
processing  "meets  the  Department's 
significant  concerns  •  •  •"  the  rule 
features  continued  examination  of  a 
aeries  of  health  and  safety  issues, 
contradicting  the  preamble's  conclusion 
that  localities  are  adequately 
discharging  their  raqMXisibility  to 
protect  dtizans. 

Conduding,  the  NAHB  urged  that  the 
proposed  checksheet  system  be 
abandoned  in  bvor  of  relianoe  on  local 
toning  and  subdivision  controls  t  well 
as  on  aiaia  and  local  environmental 
reviews  to  ensure  safe  and  healthy  land 
development.  A  simple  «?#«t<fkation  by 
the  developer  that  a  lot  complies  with 
all  departmental  requirements  should  be 
adequate  to  satiafy  HUD'a  nrarmnn,  the 
commanter  aaaerted. 

HUD  Response:  Hl^s  site  analysis 
questions  are  fecused  on  a  limited  array 
of  health,  safstv  and  marketability 
concerns  that  the  Department  believes  it 
must  continue  to  address,  ^ther  because 
statutes  so  require,  ta  because  the 
Department's  underwriting  experience 
has  shown  that  particular  ccmoitions 
present  a  hkh  insurance  risk  if  they  are 
not  given  adequate  consideration  in  the 
underwriting  of  the  mortgage.  The 
Department  has  a  responsibility  to  the 
insiirance  fund  to  continue  to  examine 
those  factors  that  will  afiiact  insurance 
risk  and  the  future  marketability  of  a 
property.  The  revised  final  rule,  relying 
as  it  does  on  an  improved  site  analysis 
data-gathering  system  and  calling  upon 
the  builder  (instead  of  the  appraiser)  to 
fiimish  the  needed  data,  is 
appropriately  responsive  to  NAHB's 
suggestion  and  those  of  other 
commenters. 

Another  commenter,  a  major  bank, 
supported  the  intent  oJf  the  proposal  to 
reduce  redundant  efibrts  by  HUD  and 
individual  dties,  and  to  reduce 
paperwork.  However,  the  commenter 
expressed  its  concern  that,  by  removing 
the  requirement  that  HUD  approve 
certain  new  subdivisions,  tM 
responsibility  is  being  shifted  to  parties 


"not  truly  qualified  to  assess  all  of  the 

potential  hazards  addressed  by  the 
required  checklist"  The  commenter 
suggested  that  other  experts  might  have 
to  be  oonsiilted,  requiring  time  and 
money,  and  (possibly)  "leading  back  to 
the  redimdandes  encountered  in  the 
current  sjrstem."  The  commenter 
recommended,  as  an  alternative, 
reliance  on  the  local  munidpality's 
record.  The  municipality's  issuance  of  a 
building  permit  and  certificate  of 
occupancy  should  be  acc^ted  as 
evidence  that  the  property  is  habitable. 

HUD  Response:  The  revised  rule's 
Builder's  Certification  process  provides 
a  greater  degree  of  assurance  to  a  lender, 
concerning  underwriting 
consideraticms.  than  did  the  appraiser- 
dependent  proposed  rule,  by  ^fting 
the  responidbihty  for  site  analysis  to  the 
party  best-qualified  to  provide  the 
needed  information— 4he  builder.  Based 
on  the  site  analysis  infonnation 
included  in  the  Builder's  Certificatiaa. 
an  expmiaiced  mortgage  underwriter 
can  make  proper  judgments  tbaut 
marketability  and  health  and  safety  of 
the  property.  HUD  believes  that  DE 
underwriters,  afier  becoming  femilitf 
with  this  new  process  (especially  as  it 
has  hem  modified  in  this  final  rule)  will 
be  able  to  undenvrite  cases  without 
difficulty.  Moreover,  it  is  HUD's  belief 
that  in  the  overwhelming  majority  of 
cases,  the  property  will  not  be  affected 
by  any  of  the  oonditions  listed  on  the 
Builder's  Certification  because  of 
adeouate  siU>divisicB  controls  at  the 
local  or  atate  level,  and  that  the  builder 
will  be  able  to  rwider  a  judgment 
without  difBculty.  By  not  encountering 
the  delays  often  assodated  with  HUD 
subdivision  processing,  the  lender  will 
he  able  to  speed  case  processing  and 

Erovide  better  service  both  to  the 
omebuilder  and  the  homebuyer  under 
this  new  process. 

The  builder  mil  be  able  to  call  upon 
a  licensed  professional  (e.g..  an 
engineer)  if  necessary  for  completion  of 
the  site  analysis  information  included  in 
the  certification,  and  costs  can  be 
minimized  by  having  the  engineer 
inspect  all  of  the  lots  in  the  subdivision 
during  one  site  visit,  since  the 
certification  process  can  be  completed 
for  multiple  lots. 

All  HUD  Fidd  Offices  routinely 
provide  training  for  Dired  Endorsement 
(DE)  mortgagees,  appraisers  and 
builders  on  new  program  requirements 
and  procedures.  Accordingly,  HUD 
Field  Offices  will  provide  training  to  I^ 
mcvtgagees.  appraisers  and  btiildws  on 
the  new  procedures  applicable  to  new 
subdivisions  and  the  use  of  the  revised 
Builder  Certification  form  (HUD  92451). 


HUD  has  ade.piate  quality  control 
procedures  to  assure  mortgagee 
compliance  writh  the  new  program 
requirements.  Currently,  approximateiy 
15%  of  all  DE  cases  le  reviewed  by 
HUD  after  the  mortgage  has  been 
endorsed  for  insurance  to  assure 
compliance  with  HUD  requirmnents. 
This  post-endcBsement  review  will 
include  a  desk  review  of  the  appraisal 
and  the  revised  Builder  Certification 
form  92541.  In  addition  to  these  desk 
reviews,  HUD  vrill  field  review 
approximately  10%  of  all  appraisals. 
Tliis  involves  a  visit  to  the  site.  Tliese 
desk  and  field  reviews  will  assure 
compliance  with  prop«m  requirements 
by  the  mortagee.  appraiser  and  builder. 

The  DepartmenC  nr  the  reaaons 
stated  earlier  in  this  preambfe,  chooses 
not  to  rely  solely  on  the  local 
munidpality's  issuance  of  building  and 
occupancy  permits  to  essure  that  the 
property  meeU  HUD's  underwriting 
requirements. 

B.  Ct^cism  (rf Environmental  Features 

The  Council  on  Environmental 
Quality  (CEQ)  stated  that  the  propoaed 
rule  would  authorize  HUD  to  eliminate 
from  NEPA  and  other  environmental 
statutes  HUD  approval  of  faderal 
mortgage  insurance  for  new  sin^e 
family  svdKlivision  processing.  The  rule 
also  would  permit  HUD  to  forego 
consideration  of  prBcticri>le  aheiuatlves 
to  construction  of  new  developments  in 
floodplains  and  wetlands. 

HUD  bases  the  exemptions,  CEQ 
stated,  on  its  cJaims  that  thaee  actiaos 
have  no  potential  for  efhds  on  the 
human  envirtmment.  and  that  most 
local  governments  have  adequate 
subdivision  development  and  land  use 
controls.  CEQ  said  it  strongly  opposed 
the  proposed  exemptions.  hffiPA  does 
not  exempt  any  fa^rd  agency  from  its 
requirements,  CEQ  said.  NEPA  requires 
compliance  unless  there  is  s  dear 
conflict  of  statutory  authority.  CEQ 
observed  that  HUD  had  dted  several 
reasons  for  exempting  these  actions 
from  NEPA,  induding  the 
determination  that  the  ectioos  "have  no 
potential  effects  on  the  human 
environment."  If  HUD,  implementing  its 
NEPA  regulations,  has  found  that  the 
actions  "do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment,  then  HUD 
should  categorically  exclude  these 
actions,  CEQ  advised.  A  NEPA 
exemption  is  not  the  proper  outlet  far 
the  actions  delineated  in  the  propoeod 
rule. 

HUD  Response:  HUD  believes  that 
CEQ  has  misconstrued  the  nature  of  the 
action  that  the  rule  propoeed  to  indicate 
was  exempt  from  NEPA  and  related 
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environmental  laws.  While  the 
comment  suggests  that  the  proposed 
rule  would  authorize  HUD  to  eliminate 
"HUD  approval  of  federal  mortgage 
instirance  for  new  single  family 
subdivision  processing"  from  NEPA  and 
other  environmental  statutes,  the  rule  in 
fact  proposed  to  eliminate  HUD 
subdivision  processing  itself.  Under  the 
rule,  there  will  be  no  Federal  action 
involving  subdivision  approval. 
Accordingly,  the  only  Federal  action  to 
which  NEPA  and  related  laws  could 
apply  will  be  HUD's  endorsement  of 
FHA  insurance  on  an  individual  one-  to 
four-family  mortgage  loan  submitted  by 
a  DE  mortgagee.  The  DE  mortgagee 
would  submit  a  request  for  HUD 
endorsement  after  a  dwelling  already 
has  been  built,  and,  indeed,  after  the 
dwelling  has  been  sold  to  a  homebuyer. 
HUD  does  believe  that  the  proposed 
elimination  of  HUD  subdivision  review 
will  not  have  a  significant  efiiact  on  the 
environment.  However,  the  regulatory 
exemption  from  NEPA  and  related  laws 
was  proposed  with  respect  to  the 
remaining  HUD  actim,  i.e.,  HUD's 
endorsement  of  mortgage  insiirance  on 
an  individual  dwelling.  Since  these 
endorsements  would  be  requested  and 
processed  after  completion  of 
construction,  HUD  believes,  as  stated  in 
the  proposed  rule's  preamble,  that  these 
actions  would  have  no  potential  effects 
on  the  human  environment. 

In  response  to  CEQ's  comment  that  a 
categorical  exclusion  (rather  than  an 
exemption  from  NEPA)  is  the  proper 
outlet  for  actions  with  no  significant 
enviroiunental  effects,  HUD  has  revised 
the  final  rule  to  remove  the  proposed 
language  referencing  an  "exemption" 
from  hffiPA  for  HUD  insurance 
endorsement  of  mortgage  loans 
submitted  by  a  DE  mortgagee  imder  this 
rule.  HUD  endorsement  of  insurance  on 
these  DE-processed  loans  will  be 
categorically  excluded  from  NEPA 
review.  This  categorical  exclusion 
requires  no  further  regulatory  action, 
since  these  endorsement  actions  fall 
within  the  categorical  exclusion  that  is 
currently  provided  for  "(a]n  individual 
action  on  a  one-  to  four-family 
dwelling"  (see  24  CFR  50.20(a)).  In  this 
final  rule,  however,  HUD  has  included 
additional  language  in  §  50.20(a)  to 
specifically  identify  HUD  endorsement 
of  insurance,  including  endorsement 
under  the  DE  program,  as  an  example  of 
an  individual  action  on  a  one-  to  fotir- 
family  dwelling.  As  disaissed  below  in 
response  to  the  comment  from  the 
Environmental  Protection  Agency,  the 
final  rule  does  retain,  in  modified  form, 
a  provision  regarding  the  inapplicability 
of  environmental  laws  other  than  NEPA. 


With  regard  to  the  consideration  of 
practical  alternatives  to  construction  of 
new  developments  in  floodplains  and 
wetlands,  HUD  again  believes  there  is 
an  apparent  misxmderstanding  of  what 
the  rule  proposed.  As  the  preamble  to 
the  proposed  rule  noted,  the  action 
proposed  to  be  exempted,  through  an 
amendment  to  HUD's  previously 
proposed  24  CFR  part  55,  was^HUD's 
endorsement  of  mortgage  insurance  on 
one-  to  four- family  properties  that  are 
located  in  a  wetland  and  have  already 
been  processed  through  construction 
and  loan  closing  by  a  DE  lender  without 
HUD  review.  (With  regard  to  floodplain 
sites,  an  exemption  from  part  55  for 
HUD  approval  of  financial  assistance  for 
actions  hi  non-wetland  floodplain  sites 
that  have  received  a  Federal  Emergency 
Management  Agency  Letter  of  Map 
Approval  (LOMA)  or  Letter  of  Map 
Revision  (LOMR)  had  aheady  been 
proposed  in  the  original  proposed 
rulemaking  for  part  55;  when  that  rule 
is  published  for  effect,  it  will  require, 
consonant  with  the  amendment  in 
today's  rule,  that  a  LOMA  or  LOMR  be 
obtained  for  DE-processed  sites  in  a 
floodplain.)  HUD  continues  to  believe 
that  since  a  dwelling  would  already 
have  been  built  and  sold  to  a  mortgagor 
at  the  time  the  Department  receives  a 
request  for  endorsement,  it  is  clear  that 
there  would  be  no  practicable 
alternative  to  the  action  outside  the 
Wetland  and  no  practicable  means 
further  to  minimize  the  impact  of  the 
action.  Accordingly,  it  would  be 
academic  and  unnecessary  to  subject 
these  endorsement  actions  to  the  eight- 
step  decisionmaking  process  embodied 
in  HUD's  proposed  part  55, 
implementing  the  requirements  of 
Executive  Order  11990  (Protection  of 
Wetlands).  For  that  reason,  HUD  is  not 
writhdrawing  the  amendment  to  the 
proposed  part  55,  which  remains 
pending,  and  which  will  be  published 
as  a  part  of  the  pending  rulemaking 
entitled  "HUD  Procedures  for  Protection 
of  Floodplains  and  Wetlands"  (FR-865, 
proposed  rule  published  at  55  FR  396, 
January  4, 1990). 

The  Environmental  Protection 
Agency's  (EPA)  comment  stated  that 
EPA  did  not  believe  that  HUD's  "federal 
action"  of  endorsing  a  mortgage 
insiirance  transaction  could  be 
exempted  from  compliance  with  the 
federal  environmental  statutes, 
including  NEPA,  without  specific 
statutory  language  authorizing  that 
exemption.  HUD  cannot,  by  regulation, 
exempt  these  proposed  actions  based 
solely  on  the  Department's 
determination  that  these  actions  have  no 
potential  for  effects  on  the  environment. 


or  the  feet  that  most  local  governments 
have  adequate  subdivision  and  land  use 
controls.  In  the  absence  of  a  statutory 
authority,  EPA  objected  to  HUD's 
proceeding  with  this  rule  as  proposed. 
If  the  purpose  of  the  proposed  rule  is  to 
determine  that  the  approval  actions  are 
of  the  type  that  experience  had  shown 
do  not  otherwise  have  significant 
environmental  impacts,  EPA 
recommended  that  the  rule  be  revised  to 
include  approval  actions  under  24  CFR 
50.20  (N^A  categorical  exclusions). 
Placing  of  these  actions  in  24  CFR  50.20 
would  satisfy  NEPA  requirements,  but 
would  not  relieve  HUD  of  the 
requirements  of  other  appropriate 
environmental  control  statutes  and 
regulations. 

EPA  also  stated  that  the  rule  should 
contain  additional  information  on 
HUD's  plans  for  program  oversight 
procedures  to  be  used  for  direct 
endorsement  lenders  and  appraisers 
who  would  be  performing  tne 
environmental  analyses,  because  final 
responsibility  for  compliance  with  a 
nimiber  of  laws,  regulations  and 
executive  orders  will  continue  to  rest 
with  HUD. 

HUD  Response:  HUD  has  in  place 
control  procedures  for  the  monitoring 
and  oversight  of  DE-approved  lenders 
and  appraisers.  These  procedures 
include  the  technical  review,  on  a  post- 
insurance-endorsement  basis,  of 
approximately  20  percent  of  all  cases 
insured.  This  technical  review  includes 
a  desk  review  of  the  appraisal  and  all 
documents  related  to  the  valuation  of 
the  property,  along  with  a  review  of  the 
mortgage  credit  of  the  borrower.  In 
addition,  at  least  10  percent  of  all 
appraisals  are  field-reviewed  to  assess 
the  quality  of  the  appraisal  and 
compliance  vvith  HUD  appraisal 
poUcies.  The  cases  that  are  insiired 
imder  the  procedures  set  forth  in  this 
final  rule  will  be  subject  to  these  same 
technical  reviews  and  field  reviews. 
When  post-endorsement  technical 
reviews  or  field  reviews  reveal 
noncompliance  with  HUD  requirements, 
appropriate  sanctions  are  imposed  upon 
builders,  lenders  or  appraisers. 

EPA's  concerns  witn  regard  to  the 
proposed  exemption  from  NEPA 
parallel  those  of  CEQ,  and  are  addressed 
in  the  preceding  response  to  the  CEQ 
comments.  EPA's  comments,  however, 
also  more  directly  address  the  issue  of 
the  applicability  of  environmental  laws 
and  authorities  other  than  NEPA  that 
are  listed  in  HUD's  environmental 
regulations  at  24  CFR  50.4.  With  respect 
to  these  laws  and  authorities,  HUD 
published,  on  July  20, 1992,  an  interim 
rule  that  implements  the  Housing 
Opportimities  for  Persons  with  AIDS 
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program  (57  FR  32106).  Tliat  rule 
coDtaing  an  amendment  to  f  50.19  that 
clarifies  HUD's  intent  by  revising  the 
title  of  that  section  to  road  "Activities 
not  subject  to  §  50.4".  As  the  section 
title  indicates,  HDD's  intmtioa  was  not 
to  attmnpt  to  create  exemptions  from  the 
related  laws  in  §  50.19.  but  merely  to 
publish  its  finding  that  the  actions  listed 
in  that  section  wtmkl  not  constitute  the 
type  of  foderal  action  that  would  triner 
compliance  with  the  reqxiirements  m 
any  of  the  related  laws  and  authorities 
liMed  in  §  50.4.  In  the  Department's 
view,  HUD  endcHsement  of  insurance  on 
a  previously  buih  and  sold  one-  to  four- 
family  dwelling  similarly  would  not 
trigger  complimce,  exoept  that  the 
Flood  Disastw  Protection  Act  of  1973 
(FDPA)  and  §  51.303(a)(3)  of  HUD's 
airport  siting  regulation  (24  CFR 
51.303(aK3))  do  apply  to  such 
endorsements.  EPA  did  not  dte  any 
specific  environmental  law  (other  than 
NEPA]  that  it  beUeved  mi^t  be 
triggered  by  HUD  insurance 
endorsements  on  individual  one-  to 
four-family  properties.  Accordingly,  in 
the  final  rule.  HUD  has  modified  §  50.10 
to  adopt  the  title  contained  in  the 
current  interim  §  50.19.  Like  the 
proposed  rule,  this  final  rule  hidicates 
that  HUD  insurance  endorsements  are 
subject  to  the  FDPA  and  to  24  CFR 
51.303(aX3). 

An  individual  oommenter  who  did 
not  disclose  his  interest  made  three 
asserti(Mis: 

1.  The  proposed  rule  doesn't  meet 
NEPA  requirements. 

2.  The  rule  would  have  negative 
adverse  environmental  impacts. 

3.  The  rule  vrould  be  detrimental  to 
the  homebuilding  industry. 

Enlarging  on  his  first  point,  the 
commenter  asserted  that  NEPA  imposes 
an  environmental  review  component  on 
all  fisderal  agency  decision  making. 
NEPA.  he  said,  has  been  interpreted  to 
require  environmental  review  not  only 
for  actions  easily  recognized  as 
exceeding  the  tlueshoTd  fOT  an 
environmental  impact  statement,  but  for 
almost  all  agency  actions,  in  order  to 
ensure  that  none  of  them  exceeds  the 
threshold  for  an  environmental  impact 
statement. 

HUD's  proposed  regulation  contends 
that  "NEPA  does  not  mandate 
subdivision  review  where  the 
construction  has  been  completed  before 
submission  of  the  application  of 
insurance."  HUD  argues  that  the  lender 
is  not  u>pl]ring  for  mortgage  insurance 
until  oflar  the  loan  has  been  closed.  In 
this  case  (the  aigument  goes)  the 
transaction  womd  have  proceeded 
independently  of  HUD,  and  how  can  a 
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mortgage  endorsement  have  an 
environmental  impact? 

The  onnmenter  asserted,  however, 
that  FHA  mortgage  insurance  for  new 
construction  does  not  lose  its  fiaderal 
identity,  even  when  most  of  the 
processing  has  been  fanned  out  to  the 
private  sector.  "If  it  were  this  easy  to 
avoid  NtPA,  then  whenever  an  agency 
wished  it  could  merely  have  a  private 
party  process  the  action  and  have  the 
federal  agency  raidorBe  it."  The 
oommenter  stated  that  HUD's  argimient 
is  misleading,  in  that  the  FHA  mortgage 
insurance  program  "is  not  one  where 
fiBderal  involvement  is  tacked  onto  a  real 
estate  transaction  as  an  afterthought,  as 
the  proposed  rule  limpliesj."  The 
commenter  also  suggests  that  the  Direct 
Endorsement  program  has  "always  been 
run  as  a  federal  program,"  with  lenders 
q)ecially  trained,  certified  and 
monitored  by  HUD  to  insure  that 
pacific  program  requirements  are  met. 
Tne  availability  of  federal  mortgage 
insurance  in  association  with  the  Direct 
Endorsement  program,  the  commenter 
stated,  makes  clear  that  this  is  not  a 
private  mortgage  insurance  program. 

HUD  Response:  HUD  does  not 
disagree  with  the  commenter's 
contention  that  almost  all  agency 
actions  require  review  under  NEPA; 
however,  imder  implementing 
regulations  of  the  Council  on 
Environmental  Quality,  it  is  clear  that 
an  environmental  assessment  need  not 
be  performed  on  classes  of  actions  that 
would  not  have  a  significant  effect  on 
the  environment,  i.e.,  on  "categorical 
exclusions"  from  NEPA  requirements 
(see  40  CFR  1508.4).  As  discussed 
earlier  in  this  preamble,  HUD  believes 
that  its  endorsement  of  mortgage 
insurance  on  one-  to  four-family 
dwellings  processed  by  DE  lenders 
under  the  proposed  rule  will  not  have 
such  a  significant  effect.  Accordingly, 
these  mortgage  insurance  endorsements 
will  be  catogorically  excluded  from 
NEPA  review  under  HUD's 
environmental  regulations. 

However,  the  principal  issue  raised  by 
the  commenter  here  relates  to  the  timing 
of  NEPA  applicability.  HUD  continues 
to  believe  that  where  the  Department, 
i.e.,  a  federal  agency,  does  not 
participate  in  the  processing  of  specific 
properties  on  which  mortgage  insurance 
may  later  be  requested  imtil  an 
insurance  application  actually  is  made, 
there  is  no  federal  action  to  which 
NEPA  applies  until  that  request  has 
been  made.  While  the  property  must 
meet  certain  HUD  standards  if  a 
property  is  to  be  approved  for  insurance 
once  submitted  to  HUD,  and  while 
lenden  are  trained,  approved  and 
monitored  by  HUD.  DE  lendere  are  not 


agents  of  HUD.  In  this  situation.  HUD 
does  not  believe  that  the  possibility  of 
a  later  submission  to  a  federal  agency 
converts  privately  contracted 
construction  on  a  specific  piece  of 
private  land  into  a  "fedanL"  action 
subject  to  pre-canstruction  NEPA 
review.  HUD  believes  that,  under  the 
Supreme  Court's  decision  in  Kleppe  v. 
Sierra  C/ufc.  427  U.S.  390  (1976).  mere 
contemplation  of  a  federal  action  does 
not  trigger  the  applicability  of  the 
environmental  review  requirements 
imder  NEPA. 

Arguing  his  second  point,  that  the 
proposed  rule  would  have  negative 
environmental  impacts,  the  commenter 
asserted  that  many  view  FHA  moitg^e 
insurance,  along  with  the  Federal 
highway  program,  as  one  of  the  key 
sources  of  "Post  World  War  n  urban 
sprawL"  The  environmental  impact  of 
this  sprawl,  the  commenter  saicf,  cannot 
be  minimized.  The  proposed  rule,  by 
eliminating  an  environmental  review 
that  could  be  used  to  disapprove 
subdivisions  proposed  for  areas  not  ripe 
for  development,  but  which  have  bem 
approved  by  small  local  governments, 
will  promote  "sprawfiil  development" 
and  will  thus  result  in  significant 
adverse  impacts  on  the  environment 
The  commenter  then  stated  what  he 
characterized  as  a  "micro"  argument 
that  the  rule  itself  has  negative  adverse 
impacts:  He  argued  that  the  proliferation 
of  local  governments  makes  it  possible 
for  developers  to  "play  one  local 
government  against  the  other,  offering 
the  commercial/industrial  boost  (tax 
base)  in  return  for  favorable 
concessions." 

More  specifically,  the  oommenter 
listed  the  following  requirements  as 
examples  where  local  requirements 
typically  do  not  meet  federal 
requirements  in  the  subject  area: 

1.  Floodplains  and  wetlands; 

2.  Water/sewera: 

3.  Landfills 

4.  Noise 

5.  Historic  preservation. 

HUD  Response:  The  Department  notes 
that  whatever  may  have  been  the  FHA's 
relative  contribution  to  post-World  War 
n  "sprawl,"  the  issue  of  environmental 
impact  raised  by  the  commenter  is 
relevant  only  to  prospective  HUD 
activity  under  the  rule  published  today. 
The  Department  estimates  that,  in  fiscal 
year  1991,  HUD-processed  one-  to  four- 
family  residential  new  construction 
cases  represented  less  than  five  percent 
of  the  constructicm  starts  in  the  nation. 
Moreover,  it  is  likely  that  this  five 
percent  of  new  construction— or  much 
of  it— would  still  hava  been  built,  absont 
FHA  mortgage  insurance.  Thus,  thwe  is 
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no  indication  that  the  elimination  of 
HUD  environmental  review  of 
subdivisions  will  contribute 
significantly  to  preventable  "sprawl" 
development. 

The    micro"  argument  has  not  been 
applicable  to  HUD  since  1974,  when  the 
CDBC  program  replaced  several 
caiegorical  grant  programs  which  had 
featured  areawide  planning 
requirements.  The  FHA  mortgage 
insurance  program  never  included 
planning  requirements.  Of  the  five 
specific  issues  raised  by  the  commenter. 
landfills  and  noise,  were  addressed  on 
the  proposed  rule's  Checksheet.  and 
continue  to  be  addressed  in  the 
Builder's  Certification.  Regarding 
historic  preservation.  HUD's  experience 
under  the  Improved  Area  Procedure, 
which  employs  a  checkstieet  that  covers 
historic  and  archaeological  resoimres. 
has  been  that  lAP-processed  areas  have 
not  involved  significant  effects  on  those 
resoxirces.  Water  and  sewer     t 
requirements  are  covered  by  the 
Minimum  Property  Standards,  as  well 
as  by  local  codes.  Floodplains  are 
covered  by  local  controls  required  of  all 
jurisdictions  participating  in  the  federal 
flood  insurance  program,  and 
development  in  wetlands  in  subject  to 
Corps  of  Engineers  404  permits. 

Tne  commenter  argued  that  the  rule 
would  have  a  negative  linp&ct  on  the 
homebuilding  industry.  The  primary 
motivation  of  the  homebuilding 
industry  is  profit,  the  commenter  stated. 
Environmental  requirements  will  not 
interfere  with  this  motivation,  as  long  as 
there  is  a  "level  playing  field"  and  all 
developers  must  deal  with  roughly 
equivalent  requirements.  Leaving  the 
subdivision  approval  field  to  local 
government  v/i!l  lead  to  short-cutting  by 
builders  and.  ultimately,  to  defective 
construction  associated  with  poor  soils 
that  are  often  associated  with  wetlands 
and  landfill  areas.  It  was  suggested  that 
local  approvol  will  not  always  protect 
the  builder  from  legal  liability,  and  that 
the  builder  is  better  off  financially  if  he 
or  she  is  compelled,  by  federal 
regulation,  to  adhere  to  environmental 
standards. 

Concluding,  the  commenter  called  the 
proposed  rule  "the  last  straw  in  a  long 
progression  of  NEPA  avoidance."  HUD 
should  finally  recognize,  he  said,  that 
coiiip.ihnce  writh  NEPA  is  in  the  best 
interests  of  the  Department,  the  public, 
homebuyers  and  the  industry. 

HUD  Response  ' 

HUD's  view  is  that  the  goals  of  NEPA 
and  the  related  environmental  laws 
must  be  balanced  against  the  various 
program  mandates  imposed  by  the 
Congress.  Fot  the  single  family  mortgage 


insurance  program,  this  regulation 
presents  an  appropriate  balance  of  these 
competing  needs  in  light  of  the  current 
practices  associated  with  local  planning, 
building,  and  financing  in  the  United 
States. 

HUD  agrees  with  the  commenter  s 
obserx'ation  concern  about  poor  soils, 
and  the  Builder's  Certification  site 
analysis  data  has  been  modified  to 
include  that  topic.  Other  potential 
concerns  of  the  homebuilding  industry 
have  been  raised  by  their  major  national 
organization  and  are  addressed 
elsewhere  in  this  preamble. 

C.  Miscellaneous  Comments 

A  commenter  stated  that  the  proposed 
rule  contained  an  unduly  cumbersome 
requirement:  II  would  require  full 
building  plans  and  specifications  and 
lot  grading  plans  relating  to  the  building 
plans  to  be  submitted  at  the  time  of 
endorsement.  The  commenter.  a 
mortgage  company,  asserted  that  these 
documents  are  submitted  at  the  time  of 
the  appraisal  request,  and  that 
submitting  them  at  endorsement  would 
be  redundant. 

HUD  Response:  The  Department  will 
require  only  one  submission  of  building 
plans  and  specifications  and  lot  grading 
plans— at  the  time  of  the  appraisal 
request. 

A  consultant  commented  that  the 
proposed  checklist  appeared  not  to 
address  the  number  one  cause  of 
property  damage— expansive  soil.  The 
commenter  strongly  suggested  that  this 
issue  be  addressed. 

HUD  Response:  HUD  agrees  with  the 
commenters  who  raised  this  point.  A 
question  concerning  expansive  soil  has 
been  added  to  the  Builder's 
Certification. 

A  state  home  builder's  association 
stated  its  support  for  the  rule,  declaring 
that  sufficient  regulatory  mechanisms 
are  available  at  the  local  government 
level  to  preclude  the  need  for  HUD  to 
perform  what  are  generally  duplicative 
and  non-cost-effective  subdivision 
reviews.  However,  the  commenter 
cautioned  that  HUD  should  make  clear 
to  direct  endorsement  lenders  that  the 
rule  is  not  intended  to  be  a  source  of 
new  fee-generating  requirements  on 
developers. 

HUD  Response:  The  purpose  of  this 
rule  is  to  reduce  costs  to  builders, 
developers,  lenders  and  homebuyers, 
not  to  increase  them.  Accordingly,  HUD 
%viil  continue  to  control  the  allowable 
f^  in  these  transactions. 

Another  commenter,  a  developer. 

stated  that  banks  have  requested  FHA 

subdivision  approval  before  closing  on 

development  loans.  With  the  proposed 

rule,  this  would  no  longer  be  possible. 


In  the  past,  the  commenter  observed, 
FHA  or  direct  endorsement  approval  of 
the  subdivision  made  it  easy  to  utilize 
many  mortgage  companies  in  a  given 
subdivision.  This  created  competition 
and  helped  builders  to  control  costs. 
The  proposed  change  Will  tend  to  limit 
a  project  to  one  lender  who  has  taken 
the  time  fully  to  educate  itself  to  the 
situation.  While  the  subdivision 
approval  process  has  been  time- 
consuming  and  detailed,  the  commenter 
said,  the  changes  proposed  create 
problems  of  their  own.  The  commenter 
advocated  a  more  limited  "desk  review" 
subdivision  approval  process  by  HUD, 
based  on  a  joint  effort  between  the 
developer  and  the  direct  endorsement 
lender  to  provide  HUD  an  information 
"package". 

HUD  Response:  The  Department 
believes  that  well-planned,  marketable 
projects  will  be  able  to  find 
development  financing  even  though  the 
FHA  subdivision  approval  process  has 
been  terminated. 

Another  builder  commented  that, 
because  of  the  high  percentage  of 
presale  activity,  it  is  critical  that  a 
system  for  fost-tiack  approval  based  on 
development  plans  and  specifications 
be  identified  and  utilized.  To  avoid 
problems  with  rule  interpretation,  it 
should  be  spelled  out  that  projects 
located  closer  than  the  specified 
distance  to  railroads  and  freeways  are 
acceptable,  provided  that  the  65db  limit 
is  met,  as  described  in  the  HUD  Noise 
Guidelines  Handbook. 

The  commenter  suggested  that  a 
change  in  the  five-lot  maximum  for  FHA 
approval  for  existing  subdivisions,  to  a 
"75%  built"  standard  would  be  more 
realistic,  and  would  not  create  any 
adverse  effect  on  existing  market  values. 

HUD  Response 

The  Department  did  not  intend  that 
the  HUD  Noise  Guidelines  handbook  be 
employed  in  the  circumstances  set  out 
in  the  Checklist.  The  noise  standard,  for 
purposes  of  the  Builder's  Certification. 
is  expressed  in  terms  of  distance  from 
the  source  of  the  noise.  (Distance  to 
noise-produdng  facilities  is  not  a 
rejection  factor,  but  is  merely  to  be 
considered  by  the  appraiser  in  assigning 
value.)  While  it  would  be  acceptable  for 
the  builder  to  note  mitigating 
circumstances  with  reference  to  the 
source  of  the  noise,  presence  of  noise 
barriers,  and  the  like  (including,  where 
applicable,  the  fact  that  the  Noise 
Guidelines  decibel  limit  has  not  been 
surpassed),  the  principal  inquiry  in  the 
site  analysis  inf(mnation  is  directed  to 
the  specific  site-related  questions  asked: 
"Are  the  improvements  in  a  flood 
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hazard  area?"  "Is  the  property  within 
1000  faet  of  a  freeway  *  *  "." 

With  reference  to  tne  commenter's 
remarks  concerning  the  five-lot 
maximum,  the  Department  believes,  (if 
HUD  is  correctly  understanding  the 
comment)  that  the  observation  reflects  a 
misreading  of  §  203.12(b)(1).  That 
provision  applies  the  subdivision  rule's 
requirements  to  new  subdivisions 
containing  five  or  more  lots.  Existing 
homes  (homes  at  least  one  year  old)  are 
excluded  from  the  reach  of  the  rule, 
regardless  of  subdivision  size. 

The  Manufactured  Housing  Institute 
(MHI)  supported  the  rule  and  seid  that 
"HUD's  commitment  to  the  elimination 
of  barriers  to  aff'ordable  housing  is 
evident  in  this  proposal." 

MHI  then  stated  that  exclusionary 
zoning  practices  were  widely  used  to 
prevent  compatible  HUD  code  homes 
from  being  permanently  sited  anywhere 
other  than  in  specifically  designated 
manufactured  home  parks  or 
subdivisions.  MHI  suggested  that  HUD 
include  questions  concerning  whether 
the  subdivision  in  which  a  particular 
property  was  located  allowed 
manufactured  homes.  While  the 
response  would  not  have  an  affect  on 
the  application  itself,  MHI  believed  that 
it  would,  over  time,  provide  HUD  with 
information  that  would  help  to 
determine  the  extent  to  which  local 
jurisdictions  and  developers  ara 
eliminating  barriers  to  affordable 
housing. 

HUD  Response:  Zoning  regulations 
are  administered  by  local  governments 
and  HUD  does  not  intend  to  amend  the 
Builder's  Certification  form  to  address 
local  zoning. 

A  commenter  who  identified  himself 
as  an  FHA  fee  appraiser  in  Houston, 
Texas  provided  several  examples  of 
inappropriate  construction  practices, 
and  stated  that  the  proposed  rule  would 
aggravate  an  already-inadequate 
regulatory  environment.  In  his  area,  the 
commenter,  said,  there  were  no  zoning, 
regulations,  and  environmental 
problems  were  already  "out  of  control." 
It  would  be  unwise  to  do  away  with 
government  management  in  the  housing 
industry,  the  commenter  said. 

HUD  response:  The  final  rule  has 
been  revised  to  provide  that  in  areas 
where  the  local  HUD  field  office 
determines  that  local  subdivision 
standards  do  not  exist,  or  are  inadequate 
to  protect  HUD'S  underwriting  risk, 
HUD  may  require  lenders  to  use  the 
Improved  Area  Process  (lAP)  and  may 


require  HUD  appraisal  review  of  the 
Appraiser/Review  Appraiser  Checksheet 
(Form  HUD  54891)  associated  with  the 
lAP  before  the  endorsement  of  any  cases 
involving  properties  in  new 
subdivisions  in  the  identified  area.  This 
procedure  will  provide  HUD  with  a 
level  of  prior  review  that  will  serve  as 
a  safety  valve  to  protect  the  insurance 
fund  when  a  new  subdivision  is 
proposed  in  a  jurisdiction  that  lacks 
effective  local  standards. 

D.  Expressions  of  Support,  Suggested 
Expansion  of  Rule 

A  mortgage  corporation  expressed 
support  for  the  rule,  calling  the  current 
subdivision  approval  process  a 
"tremendous  hurdle"  to  providing 
affordable  housing.  The  commenter 
suggested  that  the  rule  be  expanded  to 
allow  qualified,  approved  HUD 
mortgagees  to  approve  Planned  Unit 
Developments  under  HUD  guidelines. 
The  direct  endorsement  underwriter, 
the  commenter  said,  should  be  allowed 
to  approve  a  subdivision  with  private 
streets,  provided  it  meets  certain  HUD- 
required  conditions.  Under  current 
procedure,  the  commenter  said,  PUD 
projects  are  submitted  to  the  field  office 
and,  in  many  cases,  to  HUD's  legal 
office.  They  also  are  approved  by  city, 
county  and  state  governments.  HUD 
should  streamline  its  procedures  for 
PUDs  and  for  the  approval  of 
condominiums.  A  state  bankers 
association  provided  comments 
identical  to  those  of  the  mortgage 
corporation. 

HUD  Response:  This  rule  does  not 
address  PlJDs  directly,  because  PUD 
requirements  are  distinct  from  the 
Department's  subdivision 
requirements— although  the  same 
development  may  be  subject  to  both. 
Subdivision  approval  by  HUD  focuses 
on  the  physical  features  of  a  new 
subdivision.  PUD  approval  focuses  on 
the  financial  and  organizational  aspects 
of  a  mandatory  homeowners' 
association  with  power  to  enforce  its 
assessments  through  liens.  PUD 
approval  procedures  apply  to  existing  as 
well  as  to  new  PUDs. 

HUD's  condominium  processing 
procedures  are  unrelated  to  subdivision 
approval  concerns  and  are  not 
addressed  in  this  rule. 

The  Florida  Environmental  Property 
Assessment  Council  supported  the  rule, 
but  expressed  its  concern  that  the 
proposed  underwriter  checksheet  was 
limited  to  only  newly-constructed 


homes  submitted  under  Direct 
Endorsement.  The  commenter  stated  its 
support  for  the  use  of  an  expanded 
checksheet  to  include  all  new  and 
existing  construction. 

HUD  Response:  The  Department  does 
not  plan  to  use  the  Builder's 
Certification  process  in  connection  v«rith 
the  insurance  of  existing  properties, 
since  subdivision  processing  is  only 
applicable  to  new  subdivision 
developments. 

A  builder  provided  comments 
"wholeheartedly  endorsing"  the 
proposed  rule.  The  commenter  agreed 
that  local  codes  and  requirements 
associated  with  development  are 
generally  more  restrictive  than  those 
FHA  requires  for  subdivision  approval, 
and  applauded  HUD's  decision  to 
ehminate  the  duplication  of  effort. 

IV.  Amendments  to  Part  200 

In  addition  to  the  several  revisions 
contained  in  the  final  rule  in  response 
to  public  comments,  the  Department  has 
also  added  additional  changes  to  24  CFR 
part  200,  subpart  M,  the  Affirmative  Fair 
Housing  Marketing  regulations, 
designed  to  bring  these  provisions  into 
conformity  with  the  Fair  Housing  Act  as 
it  was  amended  by  the  Fair  Housing 
Amendments  Act  of  1989.  These 
amendments  add  references  to 
"handicap  and  familial  status"  as  newly 
added  protected  classes  under  the  Fair 
Housing  Act,  as  amended,  thus  adding 
them  to  the  Department's  affirmative 
marketing  regulations  in  part  200, 
subpart  M.  The  amendments  in  the 
proposed  rule  involving  part  200  were 
intended  to  conform  the  affirmative 
marketing  requirements  relating  to 
subdivision  approval  to  the  new 
procedures  included  in  this  rulemaking 
proceeding.  These  amendments  are 
included  in  today's  final  rule  without 
change.  The  additional  amendments  to 
subpart  M  are  housekeeping  changes 
involving  statutory  implementation 
only. 

V.  Other  Mailers 

A  Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements. 
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B.  Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  tenn  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annua!  effect  on  the  economy  of  $100 
million  or  more:  (2)  caxise  a  major 
increase  in  costs  or  prices  for      | 
consumers,  individual  industriej. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competilion,  employment,  investment, 
productinty.  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Department  believes,  however, 
•that  one  effiect  of  the  rule  will  be 
significantly  to  reduce  barriers  to 
affordable  housing  and  that, 
accordingly,  significant  cost  savings  for 
housing  developers  and  housing 
purchasers  will  be  realized  as  a  result  of 
the  rule. 

C.NEPA  I 

An  environmental  assessment  of  the 
effects  of  this  rule  has  been  conducted 
by  the  Department  and  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50.  which  implement  section 
102(2)(C1  of  the  National  Env-iionmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

D.  Begulatory  Flexibility  Act 

The  Secretary,  in  approving  this  rule 
for  publication,  has  certified  under  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  relieve  regulatory  burdens 
on  small  and  large  businesses  alike,  and 
is  oxperted  to  yield  measurable  cost 
savings  to  lenders. 


E.  Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  imder  the  Order.  The 
rule  alters  the  administrative  procedures 
associated  with  subdivision  approval, 
but  it  has  no  direct  impact  on  family- 
related  concerns. 

F.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
State  or  local  governments,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government.  The  rule's  major 
effects  are  on  individuals  and 
businesses.  To  the  extent  that  the  rule 
relies  on  state  and  local  law  for  the 
supervision  of  subdivision  development 
concerns,  its  Federalism  impact  is  in 
accord  with  the  concept  of 
redistributing  authority  to  local 
government. 

G.  Semiannual  Aggnda 

This  rule  was  listed  as  sequence 
number  1386  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  26. 1993  (58  FR 
24382.  24397)  in  accordance  with  the 
requiremants  of  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

list  of  Subjects 

24  CFF  Part  50 

Environmental  assessments. 
Environmental  impact  statements. 
Environmental  policies  and  review 
procedures.  Categorical  exclusions. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims  equal  employment 
opportunity,  Fair  housing,  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 


community  development.  Mortgage 
insiuance,  Organization  and  functions 
(Government  agencies).  Reporting  and 
record  keeping  requirements.  Social 

security. 

24  CFF  Part  203 

Hawaiian  Natives,  Home 
improvement,  Loan  programs — ^housing 
and  community  development,  Mortgage 
insurance,  Reporting  and  record  keeping 

requirements. 

24  CFR  Part  204 

Mortgage  insurance. 

Accordingly,  24  CFR  parts  50.  200, 
203  and  204  are  amended  as  follows: 

PART  50-PWOTECTION  ANO 
ENHANCEMENT  OF  ENVWONMENTAL 
QUAUTY 

1.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

AuthoritT:  42  U.&C  3535(d):  42  U.&Q 
4332;  Executive  Order  11991. 42  FR  2«fl67 

(May  24, 1977). 

2.  In  §  50.1.  paragraph  (c)  is  revised  to 
read  as  follows: 

150.1    Purpose  and  etiiMrily. 

•  •        •        •        • 

(c)  These  regulations  apply  to  all  HUD 
poUcy  level  actions  (as  defined  in 
§  50.16),  and  to  all  HUD  project  level 
actions.  For  programs,  activities  or 
actions  not  specifically  identified,  or 
when  there  are  questions  regarding  the 
applicability  of  this  part,  the  Assistant 
Secretary  for  Community  Planning  and 
Development  should  be  consulted. 

•  •        •        •        • 

3.  In  §  50.17,  the  introductory 
paragraph  and  paragraph  (a)  are  revised 
to  read  as  follows: 

f  50.1 7    Proiects. 

Either  an  environmental  assessment 
and  a  FONSI  or  an  environmental 
impact  statement  (EIS)  for  individual 
projects  shall  be  completed  before  the 
applicable  program  decision  points 
below  for  projects  not  meeting  the 
criteria  of  §  50.20.  and  shall  be 
reevaluated  and  updated  as  required  by 
§50.37. 

(a)  New  Construction.  (1)  Mortgage 
insurance  or  other  financial  assistance 
for  multifamily  housing  projects, 
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nursing  homes,  hospitals,  group  practice 
facilities  and  manufactxired  home  parks; 
Issuance  of  SAMA  Letter,  or  equivalent 
indication  of  site  specific  HUD 
approval,  whichever  comes  first; 

(2)  Public  Housing:  Notification  of 
tentative  site  approval  (1977 
procedures)  or  PHA  proposal  approval 
(1980  procedures): 

(3)  Section  8  HAP  Program: 
Notification  of  selection  of  preliminary 
proposal. 

4.  In  8  50.19.  the  introductory 
paragraph  is  revised,  and  a  new 
paragraph  (i)  is  added,  to  read  as 
follows: 


f  50.19 
5a4. 


AetivMM  not  aublMt  to  24  CFR 


Because  certain  activities  assisted 
under  HUD  programs  would  not  alter 
any  conditions  that  would  require 
review  or  compliance  under  the  other 
Federal  laws  and  authorities  cited  in 
§50.4  of  this  part,  the  laws  and 
authorities  listed  in  §  50.4  do  not  apply 
to  these  activities,  except  to  the  extent 
that  any  specific  law  or  authority 
remains  applicable  as  indicated  below. 
These  activities  are  the  following: 

(i)  HUD's  endorsement  of  FHA 
insiirance  on  mortgage  loans  submitted 
by  a  Direct  Endorsement  (DE) 
mortgagee,  vrithout  HUD  review  before 
the  completion  of  construction  and  loan 
closing,  for  newly  constructed  homes 
imder  the  mortgage  insurance  programs 
for  one-  to  four-family  housing,  except 
that  the  Flood  Disaster  Protection  Act  of 
1973  and  §  51.303(a)(3)  of  this  chapter 
shall  apply. 

5.  In  §  50.20,  paragraph  (a)  is  revised 
to  read  as  follows: 

150.20   Calegoricai  «iehMiofW. 

•        *       •        *        • 

(a)  An  individual  action  on  a  one-to- 
four  family  dwelling,  including 
endorsement  for  insurance  of  a  mortgage 
covering  such  a  dwelling  either  through 
the  Direct  Endorsement  program 
described  in  24  CFR  203.5  or  otherwise, 
or  an  individual  action  on  a  project  of 
five-or-more  units  developed  on 
scattered  sites  when  the  sites  are  more 
than  2,000  feet  apart  and  there  are  not 
more  than  four  imits  on  any  one  site; 


fSO.21    [AmMKiedl 

6.  In  §  50.21,  paragraph  (b)  is 
removed,  existing  paragraph  (a) 
introductory  text  biscomes  an 
undesignated  introductory  paragraph, 
and  paragraphs  (a)  (1)  and  (2)  are 
redesignated  as  paragraphs  (a)  and  (b), 
respectively. 


H  50.22. 50.36.  Sa43    [Rwnoved] 

7a.  Sections  50.22,  50.36  and  50.43 
are  removed. 

PART  200— INTRODUCTION 

10.  The  authority  citation  for  part  200 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18: 42 
U.S.C  3535(d).  Subparts  T  and  U  are  also 
issued  under  42  U.S.C.  3543,  and  subpart  T 
also  is  issued  under  12  U.S.C  1701s  and 
1715X-11. 

SubfMit  M— Amrmatlvc  Fair  Houtirni 
Markoting  Ragulatlons 

1200.610    [Amended] 

11.  In  S  200.610,  after  the  word  "sex." 
the  words  "handicap,  familial  status" 
are  inserted. 

12.  Section  200.615(a)  is  revised  to 
read  as  follows: 

1200.615    AppllcablHty. 

•        •        •        •        • 

(a)  Multifamily  projects  and 
manufactured  home  parks  of  five  or 
more  lots,  imits  or  spaces,  and  initial 
submissions  by  a  lender  for  an 
application  for  mortgage  insurance  on  a 
single  family  property,  where  the 
property  is  located  in  a  subdivision  and 
the  builder  or  developer  intends  to  sell 
five  or  more  properties  in  the 
subdivision;  or 


1200.620    [AnMndad] 

13.  Section  200.620  is  amended  by 
inserting  "handicap  or  familial  status," 
after  the  word  "sex,"  the  first  time  it 
appears  in  paragraph  (a)  of  that  section; 
to  insert  ",  handicap  or  familial  status" 
after  the  word  "sex"  the  second  time  it 
appears  in  paragraph  (a)  of  that  section; 
and  to  insert  "and  the  handicapped" 
after  the  word  "sexes"  in  paragraph  (b) 
of  that  section. 

14.  Section  200.630  is  revised  to  read 
as  follows: 

f  200.630    Notloo  of  housing  opportunMee. 

The  Director  of  each  Field  Office  shall 
prepare  monthly  a  list  of  all  projects 
covered  by  this  subpart,  and  of  all  initial 
submissions  by  lenders  for  single  family 
mortgage  insiu'ance  where  the  property 
is  located  in  a  subdivision  and  the 
builder  or  developer  intends  to  sell  five 
or  more  properties  in  the  subdivision, 
on  which  commitments  have  been 
issued  during  the  preceding  30  days. 
The  Director  shall  maintain  a  roster  of 
interested  organizations  and  individuals 
(including  public  agencies  responsible 
for  providing  relocation  assistance  and 
local  housing  authorities)  who  have 
expressed  a  wish  to  receive  the  monthly 


list,  and  shall  provide  the  list  to  these 
organizations  and  individuals. 

15.  Section  200.635  is  amended  by 
adding  at  the  end  of  the  section  a  new 
sentence,  to  read  as  follows: 

1200.635    CompHanoo. 

'  *  •  The  Department  will  enforce 
compliance  through  the  procedures 
outlined  in  24  CFR  part  108. 

16.  Section  200.640  is  revised  to  read 
as  follows: 

1200.640    Effect  on  oMtarraquiranMnts. 

The  requirement  for  compliance  with 
this  part  is  in  addition  to,  and  not  in 
substitution  for,  any  other  requirements 
imposed  by  or  under  Executive  Order 
11063  or  the  Fair  Housing  Act. 

Subpart  S— Minimum  Propaity 
Standarda 

17.  In  §  200.926,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


1200.926    MHnimum  property  standards  for 
properly  whlcft  Is  not  muMf smHy  or  esro- 
type  propsrty. 

(a)  Construction  standards — (1) 
Applicable  structures.  The  standards 
identified  or  contained  in  this  section 
and  in  §§  200.9268-200.926e  shall  apply 
to  single  family  detached  homes, 
duplexes,  three-unit  homes,  and  to 
living  units  in  a  structure  where  the 
units  are  located  side-by-side  in  town 
house  fashion.  Section 
200.926d(c)(4)(iv)  also  shall  apply  to 
four-unit  homes. 

•  •        •        •        • 

18.  In  §  200.926d,  paragraph  (cHl)(ii) 
is  revised,  and  a  new  paragraph 
(c)(4)(iv)  is  added,  to  read  as  follows: 

f200.926d    Construction  rsqulrsmsnts. 

Ic)  Site  design— (1)  Genera],  [li*  *  * 
(ii)  With  the  exception  of  paragraph 
(c)(4)(iv)  of  this  section,  these  site 
design  standards  are  applicable  only  in 
communities  that  have  not  adopted 
criteria  for  site  development  applicable 
to  one  and  two  family  dwellings. 

•  •        •        •        • 

(4)  Drainage  and  flood  hazard 
exposure.  •  *  * 

(iv)  In  all  cases  in  which  a  Direct 
Endorsement  (DE)  mortgagee  submits  to 
HUD  for  endorsement  for  insurance  a 
mortgage  on  a  newly  constructed  one-  to 
four-family  dwelling  (including  a  newly 
erected  manufactured  home)  which  was 
processed  by  the  DE  mortgagee,  the  DE 
mortgagee  shall  determine  whether  the 
property  is  located  in  a  100-year 
floodplain  as  designated  on  maps  of  the 
Federal  Emergency  Management  Agency 
and.  if  so,  shall  obtain  a  final  Letter  of 
Map  Amendment  (LOMA)  or  final  Letter 
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of  Map  ReTision  (LOMR)  before 
submitting  the  sppUcatian  for  insurance 
to  HUD.  Such  mortgages  shall  not  be 
eligible  far  insurance  unless  the  TSE 
mortgagee  submits  die  lOMA  or  LOMR 
to  HUD  with  the  mortgigsii's  request  far 
endorsements  . 


PART  20»-8MQUtFAIM.Y 
MORTGAGE  MSURANCe 

19.  The  authority  dUtion  for  part  203 
is  revised  to  read  as  follows: 

Aulharilr- 12  U.S.C  170B.  1715b:  42 
U.SC  3535(d).  Subpart  C  also  it  issued 
undw  12  U.SC  1715u. 

20.  Section  203.12  is  renrised  to  read 
as  follows:  ! 


1203.12    Mortgage  Inaurance  on  I 

or  new  eonelnicllefi  in  a  now  aubdMaion. 

(a)  Applicability.  This  section  applies 
to  an  application  for  insurance  of  a 
mort^igs  on  a  ooa-  to  four-fismily 
dwelling  constructed  in  a  new 
subdivision,  unless  the  mortgaga  will  be 
secured  by  a  dwelling  that: 

(1)  Was  completed  more  than  one  year 
before  the  dale  of  the  ai^licaticn  for 
insurance  or.  under  the  Direct 
Endorsement  Program,  was  completed 
more  then  one  year  before  the  date  of 
the  appraisal; 

(2)  Is  in  a  subdivision  in  which  all 
development  construction  has  been 
completed  and  accepted  by  the  local 
jurisdiction  and  most  dwellings  have 
been  completed,  or  which  was  approved 
under  paragraph  (e)  or  (f)  of  this  section 
as  in  effect  prior  to  (insert  efiiactive  date 
of  rule);  or 

(3)  Is  being  sold  to  a  second  or 
subsequent  pvrchaasr.  | 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Subdivision  means  the  total  area 
containing  all  of  the  proposed  land 
development  acdvitiea.  building  or 
construction  operations  which  are 
under  centralized  control,  and  planned 
principal  development  elements  to 
support  the  creation  of  five  or  more 
dwelling  lots  (or  a  lesser  number  of  lots 
that  HUD  determines  to  be  appropriate 
to  require  applicability  of  this  section  in 
individual  cases). 

(2)  Improved  area  means  an  area  that 
is  all  or  part  of  a  subdivision  and  is  at 
least  the  minimum  size  for  which  the 
local  government  is  willing  to  accept  the 
streets,  or  the  water  and  sewage  systems 
for  maintenance,  as  appropriate. 

(3)  Partially  completed,  with  respect 
to  an  improved  area,  means  that: 

(i)  The  local  govemm«it  has  accepted 
the  plat  of  a  subdivision  or  of  an 
improved  area,  and  the  plan  for  its 


principal  development  elements  and 
rights-of-wsy: 

(ii)  All  government  approvals  to  begin 
development  and  construction  in  the 
improved  area  have  been  secured; 

(ui)  All  development  or  construction 
of  the  improved  area's  streets,  wrater  and 
sewage  systems  and  utilities  has 
proceeded  to  a  point  that  prechides  any 
major  changes:  and 

(iv)  Provisions  are  in  place  for 
continuous  maintenance  of  the  streets 
and  watOT  and  sewage  systems  once  the 
improved  area  is  substantially 
completed. 

(4j  Substantially  completed,  with 
respect  to  an  improved  aree.  means  that: 

(i)  With  the  exception  of  delays 
approved  by  the  local  government  and 
the  Secretary,  the  improved  area's 
principal  development  elements  have 
been  completed; 

(ii)  The  local  government  has  issued 
occupancy  permits  or  their  equivaloit 
on  those  new  dwellings  being  processed 
for  conditional  commitments:  and 

(iii)  The  local  government  accepts,  or 
will  accept,  for  continuous  maintenance 
the  streets  and  the  water  and  sewage 
systems.  Where  local  acceptance  for 
maintenance  is  not  available,  adequate 

E revision  for  private  maintenance  must 
s  demonstrated.  However,  with  respect 
to  private  water  and  sewer  systems,  the 
local  government  also  must  certify  that 
public  systems  are  economically 
infeasible,  or  that  the  property  is  served 
by  a  system  approved  by  the  Secretary 
imder  Title  X  of  the  National  Housing 
Act. 

(5)  Principal  development  elements 
include,  without  being  limited  to, 
necessary  grading,  streets,  water  and 
sewage  systems,  utilities,  storm 
drainage,  and  commimity  facilities,  as 
well  as  measures  and  devices  for  the 
abatement  of  nuisances  and  hazards, 
(c)  Procedures.  (1)  Applications  for 
insurance  to  which  this  section  applies 
will  be  processed  in  accordance  with 
procedures  prescribed  by  the  Secretary. 
These  procedures  may  only  provide  for 
endorsement  for  insurance  of  a  mortgage 
covering  a  dwelling  that  is: 

(i)  located  in  an  improved  area  in 
accordance  with  terms  of  a  conditional 
commitment,  or  approval  under  the 
Direct  Endorsement  Program,  issued  as 
described  in  paragraph  (d)  of  this 
section; 

(ii)  approved  under  the  Dtiect 
Endorsement  Program  and  included  in  a 
Master  Appraisal  Report,  or  in  a 
Certificate  of  Reasonable  Value  or  in  a 
Master  Certificate  of  Reasonable  Value 

issued  by  the  Department  of  Veterans 

Affairs;  or 

(iii)  located  in  a  subdivision  approved 
by  the  Farmers  Home  Administration. 


(2)  Unless  paragraph  (d)  of  this 
section  applies,  or  xmless  the  property  is 
located  in  a  subdivision  approrad  by 
the  Farmers  Home  Administration,  the 
mortgagee  mtist  submtt  a  signed 
Builder's  Certification  of  Plans. 
Specifications  and  Site  (Builder's 
Certification).  The  Builder's 
Certification  shall  be  in  a  form 
prescribed  by  the  Secretary  and  diall 
cover: 

(i)  Flood  hazards; 

(ii)  Noise: 

(iii)  Explosive  aiul  flammable 
materials  storage  hazards; 

(iv)  Runway  dear  zones/dear  zonaa; 

(v)  Toxic  waste  hazards: 

(vi)  Other  foreseeable  hazards  or 
adverse  conditions  (i.e..  nx:k 
formations,  \mstable  soils  or  slopes, 
high  ground  water  levels,  inadequate 
surface  drainage,  springs,  etc.)  that  may 
affsct  the  health  and  safety  of  the 
occupants  or  the  structural  soundness  of 
the  improvements.  The  Builder's 
Certification  shall  be  provided  to  the 
appraiser  for  referaice  before  the 
performance  of  an  appraisal  on  the 
property. 

(3)  If  a  builder  (or  developer)  intends 
to  sell  five  or  more  properties  in  a 
subdivision,  an  Affirmative  Fair 
Housing  Marketing  Plan  (AFHMP)  that 
meets  the  requirements  of  24  CFR  part 
200,  subpart  M  must  be  subodtted  and 
approved  by  HUD  no  later  than  dw  date 
of  the  first  application  for  mortgags 
insurance  in  that  subdivision. 
Tbereefter,  applications  for  insurance 
on  othw  properties  sold  by  the  same 
builder  (or  developer)  in  the  same 
subdivision  may  make  reference  to  the 
existing  previously  approved  AFHMP. 

(d)  Improved  areas.  (1)  The 
conditional  commitment  or  approval  of 
the  appraisal  by  the  Direct  Endorsement 
imderwriter  shall  require  that  the 
improved  area  be  at  least  substantially 
completed  before  endorsement  for 
insurance.  The  conditional  commitment 
may  be  issued  or  the  appraisal  may  be 
approved  fen-  a  dwelling  located  in  an 
improved  area  what: 

(i)  The  improved  area  is  at  least 
partiallv  completed; 

(ii)  There  is  v^cular  access  to  the 
finished  lot  at  least  to  a  line  beyond  the 
subject  site  or  sites,  and  the  lot  and 
block  grading  are  suffidently  finished  to 
permit  the  appraiser  to  analyze  the 
influence  of  adjacent  areas  on  the 
subject  site  or  sites: 

(iii)  Compliance  with  applic^le 
requirements  of  the  local  govemmoit 
and  the  Secretary  can  be  demonstrated; 
and 

(iv)  The  mortgagee  has  submitted  an 
Appraiser/Review  Appraiser 
Checksheet,  in  a  form  prescribed  by 
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HUD,  that  contains  infcnnation  on 
floodplains,  site  and  soil  suitability, 
proximity  to  natural  artd  manmade 
hazards  including  flammable  and 
explosive  inaterials,  historic 
preservation  sites  or  areas,  wetlands, 
coastal  zones,  proximity  to  highways  or 
ruilroads;  toxic  waste  sites,  aiq^ort 
hazards,  and  other  field  conditions  that 
wciild  affect  acceptability  for  mortgage 
insurance  of  the  lots  covered  by  the 
Appraiser/Review  Appraiser 
Checksheet. 

(2)  !f  HUD  determines,  based  upon  an 
assessment  of  the  adequacy  of  local 
subdivision  standards  and  thel«- 
enforcement,  that  the  certification 
process  described  in  paragraph  (c)(2)  of 
this  section  is  inadequate  to  protect 
HUD's  underwriting  risk  in  an  area, 
HUD  may  Umit  the  endorsement  of 
mortgages  in  the  area  to  those  mortgages 


processed  in  accordance  with  the 
procedures  set  forth  in  this  paragraph 
(d).  HUD  will  review  all  Appraiser/ 
Review  Appraiser  Checksheets 
submitted  in  areas  subject  to  a 
determination  made  under  this 
paragraph  (d)(2). 

PART  204-~COiNSURANCE 

21.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Sees.  244,  211.  National 
Housing  Act  (12  U.S.C  1715»-9, 1715b):  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

22.  Section  204.3  is  rexnsed  to  read  as 
follows: 

1204.3    Authority  to  determine  eiigibiiny. 

(a)  A  mortgagee  approved  for 
coinsurance  is  authorized  to  make 


determinations  relating  io  the  eligibility 
of  the  mortgage,  the  mortgagor.  ar.d  the 
property,  in  accordance  wlQi 
instructions  and  standards  issued  by  the 
Commissioner,  for  insurance  c*'  a 
mortgage  with  respect  to  any  mortgage 
to  be  coinsured  by  the  Commfssioner 
and  the  mortgagee,  except  for  mortgages 
financing  the  sale  of  a  property  by  a 
non-occupant  seller  who  acqtiired  title 
to  the  property  during  the  period 
beginning  two  years  before  the  date  of 
application  for  insurance,  and  ending 
on  the  date  of  the  application  for 
insurance. 

(b)*  •  • 

Dated:  March  26, 1993. 
Henrjr  G.  Cisaenw, 
Secretary. 

(FR  Doc.  93-17351  Filed  S-2-93:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  FlaMng— Yurok  Indian 
Raaarvation  (Subsistence  Gill  Net 
Fishing)  ; 

AOCNCY:  Bureau  of  Indian  Affairs, 

Interior. 

Acnow;  Notice. 

summary:  The  Sacramento  Area  EKrector 
of  the  Bureau  of  Indian  Affairs  is 
making  pre-season  changes  to  the 
fishing  regulations  to  assure  proper 
management  of  the  fisheries  resources  of 
the  Klamath  River. 

DATES:  25  CFR  Part  250.9  is  amended  as 
follows:  The  Fall  Chinook  Management 
Season  shall  be  during  the  period  of  July 
14. 1993,  7:01  pm  through  midnight 
December  31, 1993.  The  season  is 
expected  to  consist  of  an  early  season 
and  a  late  season.  The  early  season  is 
from  July  14  through  September  1  or 
65%  of  the  subarea  quota.  Fishing 
during  the  early  season  is  permitted 
from  Wednesday  at  7  pm  through 
Sunday  at  7  pm.  The  late  season  will 
begin  on  September  1  at  7  pm  and 
continue  imtil  December  31. 1993.  or 


the  remainder  of  the  subarea  quotas. 
Fishing  during  the  late  season  would  be 
permitted  24  hoius  a  day,  7  days  a 
week,  except  for  a  closure  on  Monday 
from  9  am  to  5  pm.  Any  subarea 
allocations  that  are  not  harvested  during 
the  early  season  will  be  added  to  the 
late  season  allocations. 

Prior  to  this  season,  the  River  will  be 
closed  to  all  fishing,  and  all  nets  must 
be  out  of  the  water  between  July  12, 
1993.  9  am  until  July  14, 1993'.  7  pm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Jaeger,  Area  Director.  Biireau 
of  Indian  Affairs.  2800  Cottage  Way. 
Sacramento.  CA  95825. 
SUPPt.EMENTARY  INFORMATION:  As 
authorized  by  25  CFR  250.12  Indian 
Fishing:  Hoopa  Valley  Indian 
Reservation,  the  Area  Director  of  the 
Bureau  of  Indian  Affairs  is  making  the 
following  pre-season  changes  to  the 
regulations  to  assure  proper 
management  of  the  fisheries  resources  of 
the  Klamath  River.  The  total  Indian 
allocation  level  will  be  18.500  adult  fall 
Chinook  salmon.  Of  this  number,  14,800 
will  be  allocated  to  be  taken  on  the 
Yurok  Indian  Reservation. 
Subsequently,  the  subarea  adult  chinook 
quota  would  be  8.900  fish  in  the 


Management  Area  1  (estuary)  and  5,900 
fish  for  Management  Area  2  (U.S.  101 
Bridge  to  Weitchpec). 

Area  1  is  from  the  confluence  of  the 
Klamath  River  and  the  ocean  upstream 
to  the  Highway  101  Bridge.  A  quota  of 
5,800  adult  fall  chinook  salmon  has 
been  established  for  the  early  season.  A 
quota  of  3,100  adult  fall  chinook  salmon 
has  been  established  for  the  late  season. 

Area  2  is  the  remainder  of  the 
mainstream  Klamath  River  within  the 
exterior  boundaries  of  the  Yurok 
Reservation.  A  quota  of  3,800  adult  fall 
chinook  salmon  has  been  established  for 
the  early  season.  A  quota  of  2.100  adult 
fall  chinook  salmon  has  been 
established  for  the  late  season. 

The  Blue  Creek  conservation  zone 
will  be  closed  to  gill  net  fishing  Vs  mile 
above  the  upper  portion  of  the  Blue 
Creek  delta  (bedrock  wall)  and  "^h.  mile 
below  the  lower  portion  of  the  Blue 
Creek  delta  from  September  14  until 
December  31. 1993. 

Dated:  July  27. 1993. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  93-18387  Filed  8-2-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart141 

(WH-Fm.-454a-S] 

raN2040-AB87 

NMlofMi  Ptniw^  DnnUnQ  Wdcr 
ReguMlons;  Analylleal  TechniquM; 
Trihalomthan— . 

AGENCY:  Environmental  Protection 
Agency  (EPA).  | 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  two 
additional  methods  in  40  C3^  141.30  for 
monitoring  total  trihalomethanes 
(TTHMs)  in  drinking  water  for  ; 
compliance  with  the  maximimi  I 
contaminant  level  (MCL).  These  two 
EPA  methods,  Methods  502.2  and  524.2. 
are  capillary  column  methods  and  are 
already  approved  for  the  compliance 
monitoring  of  eight  volatile  organic 
chemicals  (VOCs)  imder  40  CFR 
I4i.24(g)(i0)(iv)  and  (v)  and 
unregulated  VOCs  under  40  CFR 
141.40(g). 

DATES:  This  rule  is  eflisctive  and  the 
methods  herein  may  be  used  on 
September  2. 1993.  For  the  purposes  of 
judicial  review  only  (consistent  with  40 
CFR  23.7).  this  rule  is  considered  issued 
at  1  p.m.  Eastern  Time  on  August  14, 
1993. 

FOR  FURTHER  MR)RMATIOM  CONTACT:  The 
Safe  Drinking  Water  Hotline,  telephone 
(800)  42&-4791.  The  Safs  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  queetiaos,  contact  Baldev 
Bathija.  Ph.D.,  Office  of  Ground  Water 
and  Drinking  Water  (WH-550D), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
telephone  (202)  260-3040. 
SUPPl^MENTARY  MF0RMAT10N:  On 
November  29, 1979  (44  FR  68642),  EPA 
published  a  National  Interim  Primary 
Drinking  Water  Regulation  for  TTHMs 
in  drinking  water.  This  rule  became  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  on  June  19, 1986, 
when  the  Safe  Drinking  Water  Act 
(SDWA)  was  amended.  This  rule 
requires  community  water  systems  that 
disinfect  and  serve  10.000  persons  or 
more  to  comply  with  an  MCL  of  0.1  mg/ 
1  for  TTHMs.  The  concentration  of 
TTHMs  is  the  sum  of  the  concentrations 
of  four  individual  trihalomethanes 
(trichloromethane,  : 

dichlorobromomethane,  | 

cblorodibromomethane  and 
tribromomethane).  In  40  CFR  141.30(e), 


EPA  aroroved  two  methods  (501.1  and 
501.2)  for  the  analysis  of  TTHMs  in 
drinking  water  ana  for  determinatioD  of 
compliance  with  the  MCL  for  TTHMs. 

Only  Julv  8, 1987  (52  FR  25690),  the 
Agency  published  regulations  that 
required  monitoring  for  certain 
unregulated  contaminants  by  all 
community  water  systems  and  non- 
transient,  non-community  water 
systems.  EPA  had  proposed  these 
regulations  pursuant  to  Section  1445  of 
the  SDWA  on  April  17,  1987  (52  FR 
12876).  The  rule  provided  for  use  of  the 
two  capillary  column  methods  for 
detecting  a  list  of  VOCs,  but  the  rule  did 
not  establish  MCLs  for  the  individual 
chemicals  on  the  list.  This  list,  at 
§  141.40(e),  includes  the  four  individual 
trihalomethanes.  Section  141.40(g) 
describes  several  methods  available  to 
monitor  for  these  compounds,  including 
EPA  Methods  502.2,  "Volatile  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Capillary  Gas  Chromatography  with 
Photoionization  and  Electrolytic 
Conductivity  Detector  in  Series,"  and 
EPA  Method  524.2,  "Volatile  Organic 
Chemicals  in  Water  by  Purge  and  Trap 
Capillary  Gas  Chromatography/Mass 
Spectrometry."  In  today's  action.  EPA  is 
approving  use  of  502.2  and  524.2  for 
monitoring  compliance  with  the  MCL 
for  TTHMs  under  $  141.30. 

EPA  is  promulgating  today's  rule 
without  providing  notice  and 
opportunity  for  public  comment 
pursuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(B)).  EPA  did  provide  notice  and 
an  opportunity  for  public  comment  on 
the  methods  in  today's  rule  when  the 
methods  were  approved  for  compliance 
monitoring  for  VOCs  and  the  detection 
of  unregulated  contaminants  under 
SDWA  section  1445  (52  FR  12876. 
12879,  proposed  April  17, 1987;  and  52 
FR  25690,  25702.  final  July  8, 1987).  In 
the  section  1445  rule,  the  two  capillary 
colunm  methods  (524.2  and  502.2)  were 
approved  for  the  detection  of  the  four 
individual  trihalomethanes  that  are 
included  in  the  definition  of  total 
trihalomethanes — trichloromethane 
(chloroform),  dichlorobromomethane, 
cblorodibromomethane,  and 
tribromomethane  (bromoform).  These 
capillary  column  methods  were 
approved  for  determination  of 
compliance  with  the  MCLs  for  eight 
VOCs  at  40  CFR  141.40(g)  on  July  8, 
1987  (52  FR  25690.  25702).  Today's  rule 
approves  the  use  of  the  two  capillary 
column  methods  as  alternate  methods 
for  determination  of  compliance  with 
the  MCL  for  TTHMs  found  at  40  CFR 
141.30. 

Because  EPA  has  already  provided  an 
opportunity  for  public  comment  on  the 


use  of  the  capillary  column  methods  for 
monitoring  VOCs,  including  the  four 
trihalomethanes,  EPA  finds  that  notice 
and  public  comment  at  this  time  is 
unnecessary  and  therefore  good  cause 
exists  not  to  provide  for  notice  and 
opportunity  for  public  comment  (5 
U.S.C.  553(b)(B)).  Systems  may  use  the 
two  capillary  column  methods  approved 
in  today's  rule  for  determining 
compliance  with  the  MCL  for  TTHMs 
on  the  effective  date  of  today's  rule. 

The  protocols  for  the  two  capillary  ' 
column  methods  (502.2  and  524.2) 
being  approved  are  contained  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water, 
EPA/600/4-«8/039  (revised  July  1991). 
This  document  is  available  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  Virginia  22161.  The  NTIS 
toll-free  number  is  800-553-6847  and 
the  NTIS  order  number  is  PB91-231480. 

EPA  is  encouraging  the  use  of  the 
above  methods  for  all  TTHM 
monitoring.  The  Agency  intends  to 
discontinue  technical  support  for 
packed  column  methodology  for  the 
analysis  of  TTHMs  and  other  VOCs 
(EPA  Methods  501.1,  501.2,  and  501.3). 
This  means  that  the  Agency  will  no 
longer  provide  technical  advice,  keep 
copies  of  the  method  after  the  current 
stock  is  exhausted,  or  resolve  technical 
problems  that  may  develop.  However, 
the  Agency  will  continue  to  accept  data 
generated  with  these  methods. 

Regulation  Araessment  Requirements 

Executive  Order  12291 

Executive  Order  12291  requires  EPA 
to  judge  whether  a  regulation  is  "major" 
and,  if  so.  to  prepare  a  regulatory  impact 
analysis.  A  rule  is  considered  major  if 
it  has  an  economic  impact  of  $100 
million  or  more,  causes  a  significant 
increase  in  cost  or  prices,  or  any  of  the 
other  adverse  effects  described  in  the 
Executive  Order.  The  objective  of  this 
rule  is  merely  to  allow  the  use  of 
additional  alternate  methods.  This  does 
not  require  purchase  of  any  new 
equipment  by  the  regulated  community 
or  impose  any  new  requirements.  As 
such,  this  rule  is  expected  to  reduce  the 
cost  of  monitoring  by  allowing  the  use 
of  a  single  method  for  monitoring  both 
VOCs  and  total  trihalomethanes.  In  view 
of  this,  EPA  believes  that  this  action 
will  either  have  no  economic  impact  or 
have  positive  economic  impact.  Hence  it 
is  not  a  major  rule  within  the  meaning 
of  the  Executive  Order.  This  notice  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12291 


UMI 
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Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  regulations  on  small  entities.  If 
there  is  a  significant  effiact  on  a 
substantial  number  of  small  entities. 
EPA  must  seek  to  minimize  the  effect. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  laboratories  with  two 
additional  alternatives  for  THM  testing. 
Because  these  methods  are  optional,  and 
because  EPA  is  not  promulgating  any 
new  requirement,  the  Agency  believes 
that  this  notice  will  not  have  any 
significant  effect  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Today's  rule  places  no  additional 
information  collection  or  record-keeping 
burden  on  respondents.  Therefore,  an 
information  collection  request  has  not 
been  prepared  and  submitted  to  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3.S01  et  seq. 


Lirt  ofSobiacts  in  40  CFR  Part  141 

Administrative  practice  and 
procedure.  Chemicals, 
Intergovernmental  relations.  Reporting 
and  Recordkeeping  requirements.  Water 
supply. 

Dated:  July  22, 1993. 
Cand  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  141  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  300f,  300g-l.  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6.  300)-4.  and 
300y-9- 

2.  In  §  141.30,  paragraphs  (e)(3)  and 
(e)(4)  are  added,  and  two  new  sentences 
are  added  at  the  beginning  of  the 
concluding  text  of  paragraph(e)  to  read 
as  follows: 

1 1 41 .30    Total  trihakMTMthanee  sampling, 
analytical  and  ottwr  requirements. 


(e)'  •  • 

(3)  "Volatile  Organic  Compounds  in 
Water  by  Purge  and  Trap  Capillary  Gas 
Chromatography  vrith  Photodonization 
and  Electrolytic  Conductivity  Detector 
in  Series,"  Method  502.2,  EMSL,  EPA. 
Cincinnati.  Ohio.  EPA  Method  502.2  is 
contained  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water,  EPA/600/4-88/030 
(revised  July  1991). 

(4)  "Volatile  Organic  Chemicals  in 
Water  by  Purge  and  Trap  Capillary  Gas 
Chromatography/Mass  Spectrometry," 
Method  524.2,  EMSL,  EPA,  Qncinnati, 
Ohio.  EPA  Method  524.2  is  contained  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water. 
EPA/600/4-88/039  (revised  July  1991). 

For  the  methods  dted  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section,  see 
appendix  C  to  this  subpart  C  The 
methods  cited  in  paragraphs  (e)(3)  and 
(e)(4)  of  this  section  are  available  from 
the  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22161  (order  number 
PB91-231480.)  •  •  ' 

[FR  Doc.  93-18226  Piled  8-2-«3: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  i 

Food  and  Drug  Admlnietrallon 

21  CFR  Parte  210  and  211 
[DectatN«.MN-032iq 

Currant  Good  Manufacturing  Practice 
In  Manufacturing,  Prooeeeing,  Packing, 
or  Hokfing  of  Dniga:  Rovleion  of 
Certain  Labeling  Controla 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administialion  (FDA)  is  amending  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  human  and 
veterinary  drug  products  to  revise 
certain  labeling  control  provisions. 
Specifically,  the  final  rule  defines  the 
term  "gang-printed  labeling,"  specifies 
conditions  for  the  use  of  gang>printed  or 
cut  labeling,  exempts  manufacturers 
that  employ  automated  100-percent 
labeling  inspection  systems  from  CGMP 
labeling  reconciliation  requirements, 
and  requires  manufacturers  to  identify 
filled  drug  product  containers  that  are 
set  aside  and  held  in  an  imlabeled 
condition  for  future  labeling  operations. 
These  changes  are  intended  to  reduce 
the  frequency  of  drug  product 
mislabeling  and  associated  drug  product 
recalls. 

EFFECTIVE  DATE:  August  3. 1994. 
FOR  FURTHER  aiFORMATKM  CONTACT:  Tom 
Kuchenberg,  Center  for  Drug  Evaluation 
and  Research  (HFD-362),  Food  and 
Ehug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-«046.  or 
Paul  J.  Motise,  Center  for  Drug 
Evaluation  and  Research  (HFD-323), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8089. 
SUPPLEMENTARY  MFORMATUN:  i 

LBackgnnuid  ' 

In  the  Federal  Register  of  Jime  23, 
1989  (54  FR  26394).  FDA  published  a 
proposed  rule  to  amend  the  packaging 
and  labeling  controlprovisions  of  the 
CGMP  regulations.  Tne  proposal:  (1) 
Specified  conditions  for  the  use  of  gang- 
printed  or  cut  labeling.  (2)  exempted 
manufacturers  that  employ  100  percent 
labeling  inspection  systems  from  CGMP 
labeling  reconciliation  requirements, 
and  (3)  required  manufacturers  to 
identify  filled  drug  product  containers 
that  are  not  immediately  labeled. 

The  proposed  amendments  were 
based  on  an  agency  study  of  drug 
product  recalls  that  identified  label 
mixups  as  the  leading  caiise  of  recalls 


involving  mislabeled  products.  An 
agency  analysis  of  the  recalls  attributed 
to  label  mixups  showed  that  the  use  of 
cut  labels,  labels  of  similar  size,  shape, 
or  color,  and  deviations  from  existing 
CGMP  labeling  requirements  were  the 
leading  causes  of  such  mixups.  In 
contrast,  three  label  control  practices 
¥rerB  not  involved  in  any  of  the  recalls 
attributed  to  label  mixups:  (1)  the  use  of 
labels  differentiated  by  size,  shape,  or 
color,  (2)  the  use  of  dedicated  packaging 
lines:  and  (3)  the  use  of  electronic  100- 
percent  label  inspection  systems  that 
validate  the  labeling  of  each  drug 
product  during  finishing  operations. 

The  proposM  rule  was  intended  to 
encourage  desirable  labeling  operations 
and  to  contribute  significantly  to 
preventing  drug  product  mislabeling 
and  associated  drug  product  recalls.  The 
proposal  gave  interested  persons  an 
opportunity  to  submit  written 
comments  by  August  22, 1989. 

In  response  to  a  request  for  an 
extension  of  the  comment  period,  in  the 
Federal  Register  of  September  8, 1989 
(54  FR  37342).  FDA  published  a  notice 
extending  the  comment  period  for 
submissions  to  October  20, 1989. 

FDA  is  now  issuing  a  final  rule  based 
upon  the  proposal  with  changes  made 
in  response  to  public  comments.  These 
changes  are  discussed  in  the  preamble 
to  this  final  rule. 

FDA  is  continuing  to  monitor  recalls 
related  to  mislabeling,  and  FDA  notes 
that  the  total  number  of  these  recalls  for 
each  of  3  fiscal  years,  1988  to  1990. 
exceeded  the  number  of  these  recalls  in 
any  of  the  5  fiscal  years,  1983  to  1987. 
that  were  covered  by  the  agency's  recall 
study.  FDA  notes  also  that  recalls 
related  to  mislabeling  are  the  primary 
cause  of  recalls  classified  by  FDA  as 
presenting  a  significant  risk  of  serious 
health  consequences  or  death  (Class  I). 
In  many  cases,  mislabeled  drug 
products  subject  to  a  Class  I  recall  are 
detected  by  health  care  professionals 
before  they  are  dispensed  or  by 
consumers  before  use.  Unfortunately, 
mislabeled  drug  products  continue  to 
cause  consumer  injuries. 

For  example,  a  41-year-old  woman 
was  hospitalized  after  becoming 
comatose  from  a  medication  used  to 
lower  blood  sugar  in  diabetics  that  had 
been  mislabeled  as  a  medication  to  treat 
a  bacterial  infection.  In  another 
instance,  a  6-year-old  child  was 
hospitalized  after  being  given  a  potent 
liquid  tranquilizer  that  had  been 
mislabeled  as  a  medication  used  for  the 
treatment  of  cougn  and  cold  symptoms. 
For  3  fiscal  years,  1988  to  1990,  recalls 
related  to  mislabeling  have  accounted 
for  almost  50  percent  of  Class  I  recalls. 
Further,  for  fiscal  year  1990, 


mislabeling-related  recalls  have 
accounted  for  almost  60  percent  of  Class 
I  recalls.  FDA  remains  convinced  that 
the  CGMP  regulations  must  address 
effectively  this  disturbing  and  persistent 
trend. 

II.  Comments 

FDA  received  44  comments  on  the 
proposed  rule.  These  comments 
represented  many  interests — 29  human 
ding  manufacturers,  6  biological  drug 
manufacturers.  2  veterinary  drug 
manufacturers,  2  drug  equipment 
suppliers,  and  5  trade  oiganizations 
representing  manufacturers,  repackers, 
and  distributors.  In  general,  the 
comments  supported  the  agency's 
initiative  to  modify  the  CGMP  labeling 
control  requirements  to  reduce  the 
frequency  of  drug  product  mislabeling. 
However,  many  comments  suggested 
modifications.  FDA  has  carefully 
considered  all  comments  and  suggested 
alternatives  and  has  adopted  those 
comments  that  would  reduce  the  burden 
on  manufacturers  while  at  the  same 
time  achieving  the  goal  of  significantly 
reducing  mislabeling-related  recalls.  A 
section-by-section  summary  of  the 
comments  and  the  agency's  responses,to 
them  are  set  out  below. 

A.  General  Comments 

1.  Several  comments  objected  to 
specifying  a  "how  to"  approach  instead 
of  an  "objective"  approach  with  respect 
to  labeling  control  requirements.  The 
comments  argued  that  requiring  specific 
labeling  systems  or  procedures  would 
unduly  restrict  innovative  approaches 
and  technological  advances.  The 
comments  recommended  that  the 
regulations  state  the  objective  that  is 
sought  and  leave  the  method  of 
attaining  that  objective  to  the  reasonable 
discretion  and  ingenuity  of  the 
manufacturer.  In  contrast,  two 
comments  urged  that  FDA  adopt  a  "how 
to"  approach,  stating  that  the  revised 
requirements  should  specify  acceptable 
types  of  "electronic  or 
electromechanical  equipment." 

The  agency  agrees  with  the  view  that, 
with  few  exceptions,  it  should  generally 
describe  "what"  is  to  be  accomplished 
and  provide  great  latitude  in  "how"  a 
requirement  is  to  be  achieved  by 
manufacturers.  Indeed,  in  many 
instances  the  CGMP  regulations 
expressly  provide  manufactiuvrs  with 
considerable  latitude  to  determine  the 
manner  in  which  requirements  are  to  be 
accomplished.  In  this  instance,  because 
of  the  continuingand  serious  problems 
experienced  by  the  industry  in 
maintaining  adequate  control  over  cut 
labeling,  the  agency  has  concluded  that 
somewhat  greater  labeling  control  is 
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needed.  While  the  regulation  reflects  the 
agency's  view  that  somewhat  greater 
control  over  cut  labeling  is  needed  to 
reduce  the  incidence  of  drug  product 
mislabeling,  the  final  rule  permits 
manufacturers  considerable  latitude 
under  $  211.122(gKl).  (g)(2).  and  {g)(3) 
of  these  final  regulations  in  achieving 
thegreater  degree  of  control. 

Toe  agency  is  aware  that  these 
regulations  apply  to  a  wide  variety  of 
'  drug  products,  but  believes  that  the 
regulations  are  sufficiently  flexible  to 
permit  technological  innovation. 
Indeed,  the  rate  of  technological 
improvements  of  automated  labeling 
inspection  systems  will  likely  accelerate 
witn  the  increased  use  of  suoi  systems 
to  comply  with  these  regulations. 
Therefore,  the  agency  concludes  that  the 
proposed  regulations  are  specific 
enough  to  address  a  serious  problem 
effectively  while  offering  regulated 
industry  sufficient  flexibility  to 
accommodate  a  great  variety  of  present 
and  future  technolc^es. 

2.  Several  comm^its  addressed  the 
scope  of  the  proposed  regulations.  One 
comment  stated  that  the  regulations 
should  not  apply  to  preparation  of  bulk 
pharmaceutical  chemicals.  Another 
comment  claimed  that,  because  clinical 
supplies  (i.e.,  investigational  new  drug 
products)  are  produced  in  small  lots, 
there  is  less  chance  of  labeling  errors. 
The  comment  urged  that  such  products 
be  exempt  from  uie  regulations.  Another 
comment  suggested  that  medicinal 
oxygen  repackers  who  handle  no  other 
compressed  medical  gases  are  not  likely 
to  experience  labeling  errors  and, 
therefore,  should  be  exempt  from  these 
regulations. 

While  the  good  manufacturing 
practice  provisions  under  section 
501(a)(2)(B)  of  the  FedOTal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C. 
351(a)(2)(B))  apply  to  both  bulk  and 
finished  drugs,  the  CX^4P  regulations 
set  forth  in  21  CFR  part  211,  including 
the  provisicHis  govCTning  labeling 
controls,  apply  solely  to  finished  dosage 
forms,  whether  at  not  in  packaged  form. 
(See  21  CFR  211.1.)  Although  the 
revised  labeling  control  provisions  in 
the  CGMP  regulations  do  not  apply  to 
the  preparation  of  bulk  pharmaceutical 
chemicals,  FDA  may  use  these 
provisions  as  a  guide  in  its  inspections 
of  the  labeling  practices  of 
manufacturers  of  bulk  pharmaceutical 
chemicals. 

The  revised  labeling  control 
provisions  apply  to  fhe  preparation  of 
dosage  forms  that  are  under  clinical 
investigation,  m^tever  the  size  of  the 
product  lot.  The  small  size  of  a  product 
lot  does  not  reduce  the  need  for  labeling 
controls.  In  feet,  in  some  cases,  the 


manufacture  of  many  small  lots  may 
increase  the  opportimities  for  mixups 
and  the  need  m  label  controls. 
Furthermore,  in  cases  where  firms  label 
both  investigational  and 
noninvestigational  products,  the 
suggested  exemption  for  investigational 
lots  could  create  additional  difficulties 
in  labeling  control  for  all  products  on 
the  line.  Therefora,  the  agency  does  not 
accept  the  suggested  exemption  for 
clinical  suppues. 

Finally,  the  agency  rejects  the 
suggesteia  exemption  for  oxygen 
repackers  who  handle  no  oUier 
compressed  medical  gas.  The  agency 
notes  that  mixups  can  occur  in  a  facility 
dedicated  to  repacking  a  single  product 
among  difiiarent  lots  or  dlHerent  private 
label  distributors  for  the  same  product. 
Such  mixups  may  have  considerable 
public  health  significance. 

3.  Twro  comments  addressed  the 
effective  date  of  the  final  rule.  One 
comment  suggested  that  at  least  1  year 
would  be  needed,  after  the  date  of 
publication  in  the  Federal  Register,  to 
acquire  and  start  up  new  equipment. 
Another  comment  reouested  an  18-  to 
24-month  time  period  to  adopt  new 
electronic  systems  or  to  convert  fh>m 
cut  to  roll  labels. 

This  rule  becomes  effective  August  3, 
1994.  The  agency  believes  that  the  12 
months  provided  gives  firms  sufficient 
time  to  exhaust  noncomplying  labeling 
stocks  and  to  make  necessary  changes  to 
labeling  control  systems.  The  period 
given  for  compliance  in  this  rule  is  the 
same  as  the  period  given  firms  to 
comply  with  the  final  rule  requiring 
tamper-resistant  packaging  for  over-the- 
counter  drug  products,  a  rule  which, 
Uke  these  revisions  to  labeling  controls, 
may  have  required  some  firms  to  install 
new  equipment. 

4.  Several  comments  addressed  the 
economic  impact  of  complying  with  the 
proposed  regulations.  The  comments 
argued  that  costs  for  new  equipment 
and  specially  coded  labeling  could  be 
especially  significant  for  small  firms 
that  perform  short  labeling  nms.  The 
comments  claimed  that  compliance 
would  be  costly  if  required  for  all 
labeling  instead  of  being  restricted  to 
immediate-container  labels. 

As  discussed  in  comment  13,  the 
agency  is  adopting  as  part  of  the  final 
rule  a  cut  labeling  control  procedure  for 
hand  labeling  operations  that  involves 
the  use  of  visual  inspection  to  conduct 
a  100-percent  examination  for  correct 
labeling  diuing  or  after  completion  of 
finishing  opera^ons.  Because  this 
alternative  can  be  implemented  without 
new  equipment  or  specially  coded 
labeling,  small  firms  should  be  able  to 
comply  with  die  new  requirements 


without  incrurring  significant 
incremental  coats. 

The  agency  believes  that  it  is  crudal 
to  apply  these  regulations  to  padcage 
inserts  and  other  pieces  of  labeling  in 
addition  to  immediate-container  labels. 
Recalls  involving  incorrect  package 
inserts  and  outer/diipping  cartons 
continue  to  be  a  problem.  The  agency 
does  not  believe  that  it  is  in  the  pubUc 
interest  to  disregard  this  part  of  the 
overall  problem  of  drug  product 
mislabeling.  Indeed,  some 
manufecturers  already  recognize  the 
need  to  improve  controls  on  all  labeling 
and  have  instituted  bar  code  control 
systems  for  all  labeling. 

The  agency  believes  that  this  final 
rule  will  bring  the  regulated  drug 
industry  up  to  the  minimum  level  of 
current  good  manubcturing  practice 
necessary  for  the  prevention  of  dnig 
product  mislabeling.  The  agency  agrees 
that  some  firms  may  incur  costs  in  order 
to  adopt  suitable  labeling  control 
systems,  but  has  determined  that  the 
overall  cost  impact  of  this  final  rule  is 
minimal.  For  those  manufacturers  that 
choose  to  acquire  an  automated  labeling 
verification  system  to  inspect  labeling, 
estimated  cost  based  on  bar-coded  or 
keyhole-coded  labeling  is  between 
$10,000  and  $20,000,  an  expense  that  is 
comparable  to  the  cost  of  general 
purpose  maniifectiiring  equipment  A 
more  elaborate  automated  machine 
vision  system  for  labeling  verification 
may  cost  approximately  $40,000.  These 
equipment  expenses  will  be  o%et  far 
many  manufacturers  by  the  annual  cost 
savings  realized  by  the  exemption  from 
the  requirement  to  perform  label 
reconciliation.  Further,  these  costs  are 
considerably  less  than  the  costs  to 
manufactiuers  and  the  public  of  label 
mixups.  including  the  costs  of  product 
recalls  that  may  follow  a  label  mixup. 
Such  costs  include  potential  consumer 
injury  and  death,  the  expense  of 
conducting  product  recalls,  loss  of 
goodwill,  lost  sales,  and  product 
liability  claims. 

B.  Materials  Examination  and  Usage 
Criteria 

5.  Nearly  all  comments  supported  the 
proposed  revision  under  S  211.122(f)  to 
the  provisions  governing  the  use  of 
gang-printed  labeling.  One  comment 
favored  retaining  the  existing 
regulations,  contending  that  the  existing 
regulations  already  prohibit  gang 
printing.  The  ccunment  claimed  that  the 
proposal  would  relax  existing 
requirements  and  bil  to  reduce  the  rate 
of  mislabeling. 

FDA  does  not  agree.  Existing 
regulations  do  not  prohibit  use  of  gang 
printing  labeling  for  dissimilar  items. 
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Rather,  the  existiiig  ngulatians  require 
that  gang  printing  of  Ulieling  to  be  used 
for  dissimilar  items  "be  minimized." 
and  that  gang  printing  in  such  cases  take 

Silace  under  special  control  procedures 
or  labeling  and  packaging  operations. 
As  revised,  the  regulations  prohibit  use 
of  gang-printed  laheling  for  dissimilar 
items  unless  the  labeling  from  gang- 
priDted  sheets  is  sdequately 
difbrentiated  by  size,  shape,  or  color. 
As  stated  in  the  preamble  to  the 
proposed  rule,  the  agency  views  the 
change  as  a  positive  measure  that  will 
contribute  significantly  to  preventing 
drug  product  mislabeling. 

6.  Three  comments  recommended  that 
the  regulations  define  the  term  "gang- 
printed  labeling."  One  comment 
described  a  system  for  label  printing 
that  prints  labels  two  to  four  across  on 
a  continuous  roll  on  a  sequential  basis 
for  dozens  of  different  lots.  Identical  lots 
of  labels  are  then  separated  from  the  roll 
for  final  container  labeling.  This 
comment  sought  to  distinguish  this 
printing  method  from  conventional  gang 
printing  methods  and.  thus,  exclude  it 
from  the  proposed  restrictions  on  gang 
printing.  One  comment  suggested  a 
definition  for  gang-printed  labeling  that 
would  exclude  seouentially  generated 
computer  printed  labels.  One  comment 
requested  the  agency  to  distinguish 
between  sheet-printed  and  gang-printed 
labeling. 

After  considering  these  and  related 
comments,  the  agency  concludes  that  a 
definition  of  the  term  "gang-printed 
labeling"  is  warranted.  Accordingly,  the 
agency  is  revising  21  CFR  210.3  to 
define  gang-printed  labeling  as  labeling 
derived  from  a  sheet  of  material  on 
which  more  than  one  item  of  labeling  is 
printed. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  agency  has  found 
that  labeling  mixups  related  to  gang 
printing  frequently  arise  when  the 
mxihiple  items  of  gang-printed  labeling 
are  insufficiently  differentiated  by  size, 
shape,  or  color.  Under  these  conditions, 
the  proximity  of  the  difllarent  labeling 
items  to  each  other  is  problematic 
because  the  items,  when  cut  and 
separated  from  gang-printed  sheets  into 
individual  stacks,  are  easily  mixed  up. 
These  proximity-derived  mixups  may  go 
undetected  at  the  printer,  or  at  the  drug 
manufacturer.  Thus,  the  agency  regards 
even  a  single  sheet  of  gang-printed 
labeling  (when  printed  by  a 
manufacturer's  computer,  for  example) 
to  be  prone  to  proximity-derived 
mixups  because  separation  of  similar 
labelilDg  items  may  mistaken^  include 
adjacent  different  labeling  items. 
Likewrise,  similar  labels  for  diffsrent 
items  may  be  gang  printed  across  roll 


stock  sheets  that  are  subsequently  cut 
into  individual  rolls.  These  rolls  may  be 
inadvertently  spliced  onto  adjacent  rolls 
of  labeling  for  oifiiBrent  items  where  lack 
of  adequate  differentiation  can  mask  the 
splicing  error.  The  agency  considers  the 
continuous  roll  labeling  printing 
method  as  gang-printed  labeling,  and 
the  provisions  of  §  211.122(f)  are 
intended  to  apply  to  roll  stock  sheets  as 
Krell  as  individual  stock  sheets. 

7.  Two  comments  recommended  that 
sequentially  generated  computer- 
printed  labels,  i.e.,  similar  labels  for 
different  items  that  are  printed  by 
computer  on  rolls  or  flat  sheets  and 
separated  before  application  to 
containers,  not  be  considered  gang 
printing  within  the  meaning  of 
proposed  §  211.122(f).  One  comment 
asked  about  the  acceptability  of  printing 
incomplete  identical  labels  on  a  single 
sheet,  subsequently  separating  these 
labels,  and  then  filling  in  the  blanks 
with  information  unique  to  each 
difiisrent  item,  as  appropriate. 

The  agency  consioers  the  printing 
system  described  by  the  comment  to  be 
a  type  of  gang  printing  within  the 
meaning  of  §  211.122(f)  (see  comment 
6).  The  fact  that  the  printing  process  is 
controlled  by  computers  is  not  relevant 
to  the  problems  attendant  to  removing 
individual  labels  from  a  roll  or  sheet, 
nor  does  the  use  of  computerized 
processes  reduce  the  need  for  special 
control  and  handling  of  individual 
labels  to  prevent  mixups.  At  the  same 
time,  the  agency  notes  that  the  use  of 
computer-controlled  labeling 

£ro<»dures  may  make  differentiation  of 
ibeling  by  size,  shape,  or  color  easier. 
Preprinting  incomplete  identical  stock 
labels  on  a  single  sheet  or  roll  is  not 
prohibited  under  these  regulations.  The 
agency  advises,  however,  that  labels  that 
have  been  separated  from  a  roll  or  sheet 
are  considered  cut  labels  and  are  subject 
to  the  special  control  procedures  for 
labeling  and  packaging  operations  under 
§  211.122(g)  of  these  regulations. 

8.  Two  comments  requested  that  the 
regulations  allow  gang  printing  of 
labeling  for  diHiarent  items  that  are  not 
differentiated  by  size,  shape,  or  color, 
provided  special  control  procedures  are 
used  to  separate  and  control  each 
unique  set  of  labels.  One  comment 
argued  that,  where  a  firm  handles  many 
different  products,  the  printing  of 
distinctive  labels  for  each  product  is  not 
practical. 

The  previous  regulation  imder 
$211,122(0  permitted  gang  printing  of 
labeling  of  the  same  size  and  identical 
or  similar  format  and/or  color  schemes 
with  the  use  of  special  control 
procedures  in  packaging  and  labeling 
operations,  taking  into  account  sheet 


layout,  stacking,  cutting,  and  handling 
during  and  aft»  printing.  The  agency 
has  concluded,  tnrough  its  analysis  of 
product  labeling  recalls  and 
inspectional  findings,  that  the  use  of 
special  controls  during  and  after 
printing  cannot  be  relied  on  to  prevent 
mixups  of  cut  labeling  derived  from 
such  gang  printing.  Inerefore.  use  of 
im  differentiated  labeling  derived  from 
such  gang  printing  is  prohibited  by 
these  final  regulations.  However,  it 
should  be  emphasized  that  the 
regulation  does  not  reqxiire  a  firm  to  use 
labeling  that  is  differentiated  by  size, 
shape,  or  color  for  each  product  in  a 
firm's  entire  line.  Differentiation  is  only 
required  when  a  single  sheet  is  used  for 
the  gang  printing  of  labeling  for 
different  drug  products,  or  different 
strengths  or  net  contents  of  the  same 
drugproduct. 

9.  One  comment  recommended  that 
the  regulations  governing  the  labeling  of 
insulin  products  be  revised  to  permit 
product  differentiation  by  the  use  of 
color  coded  labels.  The  comment 
claimed  that  color  coding  would  not 
only  help  manufactiuers  control 
labeling,  but  also  help  consumers 
distinguish  between  insulin  products. 

Color  coding  of  labeling  for  insulin 
products  is  already  prescribed  by 
regulation  (21  CFR  429.12).  The  use  of 
color  coding  to  diffisrentiate  insulin 

groducts  is  beyond  the  scope  of  this 
nal  rule.  Any  person  who  believes  that 
the  color  coding  of  insulin  products 
should  be  changed  may,  of  course, 
petition  the  agency  imder  the  provisions 
of  21  CFR  10.30  to  amend  21  CFR 
429.12. 

10.  One  comment  recommended  that 
the  agency  not  apply  §  211.122(f)  to  the 
use  of  gang-printed  labeling  for  small 
labeling  lots,  e.g.,  lots  fewer  than  100  in 
number. 

The  agency  disagrees.  Mixups 
involving  gang-printed  labeling  can 
Qiccur  in  small  lots.  As  noted  above,  the 
small  size  of  a  lot  does  not  reduce  the 
need  for  labeling  controls.  Therefore, 
the  agency  declines  to  accept  this 
recommendation. 

11.  Two  comments  requested  the 
agency  to  define  cut  labels.  One 
comment  asked  that  cut  labels  be 
restricted  to  "traditional  print  shop 
operations."  The  second  comment  asked 
whether  labels  removed  from  a  roll  are 
considered  to  be  cut  labels. 

"Cut  labels"  and  "cut  labeling"  are 
items  of  labeling  that  have  been 
detached  from  printed  stock  material 
prior  to  being  brought  to  a  labeling  line. 
The  agency  advises  that  labels  printed 
on  a  roU  but  not  directly  appliMi  to 
packaging  from  the  roll  (i.e.,  where  the 
labels  are  removed  fit>m  the  roll  for 
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subsequent  storage  and  handling  prior 
to  actual  labeling)  are  cut  labels. 

12.  Two  comments  recommended  that 
the  proposed  special  control  procedures 
for  cut  labeling  in  $  211.122(g)  also 
apply  to  roll  labeling.  One  comment 
noted  the  potential  for  mixups  involving 
roll  labeling  when  a  single  roll  has  items 
of  labeling  of  similar  size,  shape,  or 
color. 

Although  use  of  roll  labels,  in  itself, 
does  not  prevent  mixups.  the  agency  has 
determined  that  the  use  of  cut  labels  is 
much  more  likely  to  cause  labeling 
mixups  and  recalls  and  that  special 
labeling  control  procedures  for  cut 
labels  are  justified.  Specifically,  FDA 
has  found  that  76  percent  of  recalls  due 
to  label  mixups  involved  the  use  of  cut 
labels;  only  24  percent  of  recalls 
involved  the  use  of  roll  labels.  The 
agency  has  determined  that  individual 
cut  labeUng  is  more  liable  to  result  in 
mixups  than  labeling  that  is  securely 
affixed  to  a  roll  from  the  time  of  printing 
\mtil  immediate  appUcation  to 
containers.  Therefore,  the  agency 
declines  to  extend  special  labeling 
controls  to  roll  labeling  at  this  time. 

13.  Several  comments  eimressed 
concerns  about  the  applicability  of  the 
proposed  requirement  regarding  cut 
labels  under  §  211.122(g)  to  low  volimie 
labeling  operations  for  such  products  as 
clinical  supplies,  bulk  pharmaceutical 
substances,  allergenic  extracts, 
veterinary  products,  and  compressed 
medical  gases,  and  products  produced 
in  small  lots  such  as 
radiopharmaceuticals  or  orphan  drug 

)roducts.  The  comments  stated  that,  in 
ow  volume  labeling  operations, 
abeling  is  typically  applied  by  hand 
and  claimed  that  adequate  labeling 
control  can  be  attained  by  documented 
100-{>eroent  visual  examination  by  two 
persons  in  conjimction  with  labeling 
reconciliation.  The  conunents 
contended  that  the  use  of  electronic  or 
electromechanical  equipment  for  low 
volume  operations  is  unwarranted. 

The  agency  has  concluded  that,  for 
labeling  runs  of  a  low  enough  volume  to 
make  hand  application  of  cut  labeling 
practical,  visual  examination  performed 
by  one  person  with  inde|>endent 
verification  by  a  second  person  of  all 
labeling,  in  confunction  with  labeling 
reconciliation,  provides  reasonable 
assurance  of  labeling  control.  Although 
visual  examination  is  somewhat  less 
effective  than  electronic  or 
electromechanical  examination, 
difiiarences  in  effectiveness  are 
insignificant  in  low  volume  situations 
where  operatort  have  sufficient  time  to 
check  this  labeling.  The  agency  believes 
that,  by  limiting  the  provision  to 
labeling  applied  by  hand,  the  labeling 


control  procedure  will  be  confined  to 
reasonably  low  volume  labeling 
operations  where  visual  checks  of  all 
labeling  can  be  both  practical  and 
effective.  Accordingly,  the  final 
regulation  is  amended  to  permit  as  an 
alternative  control  for  cut  labeling  the 
use  of  visual  inspection  to  conduct  a 
100-percent  examination  for  correct 
labeung  during  or  after  completion  of 
finishing  operations  for  hand-applied 
labeling.  Docimientation  that  all 
products  were  visually  examined  for 
correct  labeling  mxist  be  made  a  part  of 
the  batch  production  record  (see  21  CFR 
211.188(b)). 

14.  Several  comments  asked  whether 
proposed  §§  211.122(g)  and  211.125(c) 
would  apply  to  labeling  other  than  the 
immediate  container  label. 

As  previously  noted,  the  regulations 
are  intended  to  apply  to  all  labeling,  not 
just  immediate-container  labels,  and  the 
agency  has  revised  the  final  regulations 
accordingly.  The  agency's  experience 
with  product  mislabeling  recalls 
continues  to  show  that  use  of  incorrect 
cartons  or  inserts  constitutes  a 
significant  portion  of  labeling  control 
problems. 

15.  Several  comments  requested 
clarification  of  the  term  "dedication"  as 
used  in  S  211.122(g)(1).  Specifically,  the 
comments  asked  whether  "dedication" 
meant  "permanent"  or  "per  job" 
dedication  of  labeling  and  packaging 
lines.  Some  comments  suggested  that  a 

Kckaging  line  should  be  considered  to 
dedicated  if  it  is  physically  separated 
from  other  lines  and  if  labeling  runs  for 
different  products  on  a  given  line  are 
not  conducted  connirrently. 

For  purposes  of  §  211.122(g)(1),  the 
agency  considers  "dedication"  of  a 
labeling  or  packaging  line  to  be  the 
exclusive  use  of  a  line  for  a  given 
strength  of  a  given  product  for  as  long 
as  that  product  and  its  labeUng  are  in  a 
firm's  physical  inventory  or  catalog  of 
marketed  products.  A  line  may  only  be 
rededicated  after  exhaustion  of  the 
product  and  its  labeling  from  the  firm's 
physical  inventory  and  removal  of  the 
product  from  the  firm's  catalog  of 
marketed  products.  Physical  or  spatial 
separation  of  different  packaging  and 
labeling  Unes  is  already  required  under 
§  211.130(a)  of  the  CGMP  regulations 
and  is  not  relevant  to  whether  those 
lines  are  considered  to  be  dedicated. 
Further,  the  agency  has  dedded  that 
exclusive  use  for  a  prescribed  period  of 
time  as  a  measure  of  line  dedication 
would  not  assure  that  incorrect  labeling 
is  not  brought  to  a  labeling  or  packaging 
line. 

16.  One  comment  recommended  that 
FDA  not  adopt  line  dedication  as  an 
alternative  control  for  cut  labeling 


because  line  dedication  will  not  prevent 
mixups  where  cut  labels  are  mixed  up 
before  delivery  to  the  line. 

The  agency  acknowledges  that  line 
dedication  alone  will  not  prevent 
mistakes  involving  the  delivery  of 
labeUng  to  a  labeling  or  packaging  line. 
Compliance  with  the  other  pertinent 
labeling  control  provisions  on  the 
receiving,  sampling,  inspection,  and 
acceptance  of  labeling,  as  well  as 
subsequent  storage,  issxiance.  and  use  of 
labeling,  is  still  necessary  to  reduce  the 
risk  of  mixups  before  delivery  to  the 
line.  Line  dedication  is  intended  to 
provide  additional  assurance  that 
correct  labeling  is  used  in  labeling  and 
repackaging  operations.  The  agency, 
therefore,  rejects  this  recommendadon. 

17.  Several  comments  complained 
that  line  dedication  is  not  feasible  fat 
firms  making  many  different  products, 
especially  where  lot  sizes  are  small. 
Several  comments  requested  that  the 
agency  accept  as  dedicated  use  of  a 
given  labeling  and  packaging  line  for 
different  products  when  sequential 
packaging/labeling  runs  are 
distinguished  by  a  variety  of  conditions.  - 
such  as:  (1)  changes  in  mechanical 
equipment  on  the  line;  (2)  shut  down 
intervals  of  at  least  4  working  hours;  (3) 
runs  of  distinctively  different  products 
or  identical  products  having 
distinctively  diffierent  net  contents;  and 
(4)  use  of  labeling  difiiarentiated  by  size, 
shape,  and  color. 

Ine  agency  considers  that  the 
effectiveness  of  using  dedicated  lines  to 
prevent  cut  labeling  mixups  can  be 
achieved  only  when  a  given  line  is  used 
solely  for  one  strength  of  one  drug 
product,  thus  minimizing  the  chance 
that  incorrect  labeling  would  ever  be 
brought  to  that  line.  The  schemes 
suggested  by  the  comments  would  not 
be,  in  the  agency's  view,  effective 
labeling  control  methods.  The  agency 
notes  that,  under  this  final  rule,  use  of 
dedicated  lines  is  not  the  only  option 
open  to  manufecturers.  Firms  may  use 
nondedicated  lines  if:  (1)  an  automated 
examination  of  100  percent  of  the 
labeling  is  conducted,  (2)  roll  labeling  is 
used;  or  (3)  labeling  is  applied  by  hand, 
if  a  visual  examination  of  100  pocent  of 
the  labeling  is  conducted.  The  agency 
notes  that  Uie  latter  labeling  control 
proceditfe  should  be  a  viable  option  for 
small  lot  sizes.  Thus,  the  agen<nr  does 
not  believe  it  appropriate  to  delete  or 

qualify  $  211.122(g)(1). 

18.  One  comment  asked  whether  a 
line  may  be  considoed  dedicated  imder 
§  211.122(g)(1)  if  it  is  used  for  the 
labeling  or  packaging  of  several 
strengths  of  a  single  product 

The  agency  has  revised  this  provisioo 
in  the  final  mle  to  make  clear  tnat  a 
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labritng  or  padagbig  Una  maj  be 
dadlcalad  oaly  to  a  sfai^  strw^  of  a 
drug  product 

19.  Sawml  commants  laoommandad 
that  the  diflarantiaUaa  of  cut  labab  by 
liza.  shapa.  or  color  ba  indudad  as  a 
spacial  control  prooaduiwDder 
propoaad  1211.122(g). 

Although  tkara  Is  vahio  aa  a  hbaliiig 
contRrf  in  difEnantlatloB  of  cnt  labali^ 
by  size,  ihape.  or  color,  dia  agancy 
bebavaa  that  dM  uaa  of  dUhrantlatiaa  of 
cut  UNUng.  in  ItaaU;  doaa  not 
adequately  aasoia  dial  a  product  has 
been  appropriately  labeled.  Tliarafare. 
the  agency  denlinea  to  accept  this 


20.  Three  owniuems  objected  to 
propoeed  §  211.122(gX2)  because  it 
requiiee  the  use  ofappropiiata 
electronic  or  dactroniarhanlcal 
equipment  to  conduct  a  100-parcent 
examinatlan  for  oonect  labeling  These 
comments  aaaartad  that  sudi  equipment 
is  insufficiently  reUeUo  end  does  not 
guarantee  that  the  coRocI  label  will  ba 
applied  to  the  conect  containar. 

The  agency  acknowladgBa  that 
electronic  and  alectromeoianical 
inspection  systems  do  not  completely 
assure  thst  the  correct  labeling  will  be 
applied  to  the  correct  product  container. 
Automated  labeling  inspection  systems 
are  only  one  pert  ox  a  total  labeling 
control  system.  Additional  labeling 
omtrol  procedures,  including 
preacceptance  inspection,  az^d 
appropriate  storage  and  handling,  are 
aim  needed  to  reduce  the  risk  of 
labeling  mixupa.  Howraver,  the  agency 
thinks  that  automated  labeling 
inspection  systems  can  serve  as  a 
significant  safeguard  to  reduce  the 
chance  that  cut  labeling  will  be  mixed 
up.  The  agancv  ia  confideDt  that  the 
peribrmance  diaractaristics  of 
automated  B3rstems  will  improve  greatly 
as  demand  far  sxich  systems  increaaas. 

The  agency  is  keenly  aware  of  the 
need  to  accommodate  a  wide  variety  of 
new  technologiea  in  various  areas, 
including  technologies  applied  to 
labeling  controls.  Tm  agancy  is 
committed  to  facilitating  appropriate 
MSB  of  technologiea,  consistent  with  the 
agancy'a  mandate  to  protect  consumers. 
Acoonlingly,  any  party  *^<n»iiig 
knowledge  of  a  technology  or  method  ot 
assuring  that  conect  cut  labeling  ia  uaed 
and  wfaicb  provides  at  least  the  same 
degree  of  protection  against  label  mixup 
as  the  methods  specifically  stated  in  the 
final  rala,  may  aubmit  a  dti»o  petition 
undar  21 CFR  laso.  In  addition  to  the 
requiremants  undar  21  CFR  laso.  such 
a  petition  should  be  deariy  identified  aa 
a  "Request  for  Exemption  from 
S  211.122(g)  Cot  Labattng  Control 
ProviaioM.'*  The  padtkai  shall  provide 


FDA  with  evidence  that  the  technology 
or  method  of  lebeUng  control  advanced 
by  the  petitioner  pro^des  protection 
against  labeling  mixup  either  equal  or 
superior  to  the  methods  provided  for  in 
S  211.122(gXl).  (2).  or  (3).  If  FDA  agrees 
«vith  the  petitioner,  FDA  will  approve 
the  petition  and  may  propose  to  amend 
S  211.122  to  edd  the  new  control 
methods. 

21.  One  comment  recommended  that 
the  term  -finishing  operetions"  as  used 
in  propoeed  52ll.l22(gM2)  be  defined. 

rimshing  t^Mretians  include  all  stepa 
taken  by  a  drug  manutacturerto 
complete  packaging  and  labeling  of  a 
drug  product  Finishing  operations  for  a 
solid  oral  doaage  farm  might  include, 
for  example,  placing  the  dosage  form  in 
an  immediate  cont^ner;  placing  a 
cotton  fill  and  labeling  insert  in  such 
ocmtainer:  spplying  a  label,  cap  Unw. 
and  cap;  placing  the  immediate 
container  in  a  carton;  applying  a 
labeling  outseit;  and  placing  unit 
cartons  in  labeled  shipping  containers. 
The  sgency  thinks  that  the  term  is  well 
understood  in  the  pharmaceutical 
industry  and  seea  no  need  for  the 
suggested  revision  in  the  definition 
section. 

22.  One  comment  asked  whether  the 
process  of  piepering  labeling  in  sn  area 
specifically  deigned  for  control  of 
labeling,  but  86piarate  from  the  actaal 
packaging  operations,  is  a  process  that 
takes  place  "during  or  after  completion 
of  finishing  operations"  within  the 
meening  of  proposed  §  211.122(eH2). 

Although  some  firms  label  and 
package  products  on  contiguous  lines, 
the  agency  notes  that  packaging 
operations  may  be  conducted  in  areas 
separate  from  labeling  operations. 
SecUon  211.122(g)(2)  is  intended  to 
cover  examination  of  labeling  applied 
during  or  after  completion  of  finishing 
operations.  The  provision  does  not 
pertain  to  the  process  of  preparing 
labeling.  Thus,  labeling  preparation  is 
not  a  finishing  operation  %vithin  the 
meaning  of  §  211.122(g)(2). 

C.  Labeling  Issuance 

23.  Many  comments  argued  that  the 
labeling  reconciliation  requirement 
imder  propoeed  $  211.12S(c)  be  deleted 
becauae  labeling  reconciliation  is  not  an 
effective  means  of  label  control,  either 
alone  (mt  as  an  adjunct  to  other 
procedurea.  Several  comments    , 
recommended  that  the  proposed  waiver 
for  label  reconciliation  be  expanded  to 
the  uae  of  any  labeling  control 
prooaduraa.  such  aa  diedicated  labeling 
and  packaging  lines.  lOO-percent  visual 
examination  of  hand  applied  labeling, 
lOO-peromt  examination  of  roll  labeling 
by  automated  systems,  or  diflisrentiation 


of  cut  labels  by  sixe.  shape,  or  color. 
Several  comments  supported  labeling 
reconciliation  as  a  cost-effective  and 
practical  aUemative  to  automated  100- 
percent  labeling  examination,  especially 
in  low  volume  situations  where  labeling 
is  applied  by  hand  and  visually 
exaniined. 

The  agency  agrees  that  the  propoeed 
waiver  of  labeling  reconciliation  should 
extend  to  roll  labeling  which  xmdsrgoes 
lOO-percent  automated  inspection,  and 
has  revised  S  211.12S(c)  accordingly. 
The  agency  does  not  believe  that  the 
other  alternative  labeling  controls 
suggested  by  the  comments  are 
sufficiently  effective  labeH^ control 
meesures  to  warrant  waiver  of  labeling 
reconciliation.  The  agency  is  convinced 
that  labeling  reconciliation  has 
prevented  a  number  of  misliAwling 
incidents.  The  agency  wishes  to  stress, 
however,  that  reconciliation  alone  will 
not  prevent  labeling  mixups. 
Compliance  with  other  pertinent 

firovisions  of  the  CGMP  regulations 
e.g..  on  receiving,  sampling,  inspecting, 
accepting,  storing,  issuing,  and  using 
labeling)  is  also  required. 

D.  Packaging  and  Labeling  (^rations 

24.  Several  comments  recommended 
that  the  word  "immediately"  be  deleted 
from  the  phrase  "not  immeidiately 
labeled"  under  proposed  §  211.13t)(b) 
because  it  does  not  take  into 
consideration  reasonable  holding  times 
between  filling  and  labeling  operations. 
Additionally,  these  comments  stated 
that  this  requirement  should  not  apply 
to  situations  where  there  are  normal 
processing  delays,  such  as  employee 
rest  breaks  and  product  flow  holcung 
times  between  filling  and  labeling 
operations. 

The  intent  of  the  proposed 
requirement  was  to  require 
manufacturers  to  identify  imlabeled 
filled  containers  that  are  set  aside  and 
held  for  future  labeling  operations.  The 
proposed  identification  provision  vras 
not  intended  to  apply  to  situations 
where  there  are  reasonable  delays 
between  filling  and  labeling  and  where 
containers  are  otherwise  identified 
during  the  production  process  by  their 
phase  of  processing,  as  currently 
required  under  §  211.105  of  the  CGMP 
regulations.  The  final  regulation  has 
been  revised  accordingly. 

25.  Several  comments  aigued  that 
identification  of  imlabeled  drug  product 
containers  under  proposed  §211. 130(b) 
need  not  indude  the  expiration  date 
because  the  inchision  of  this 
infbrmaticm  will  not  help  the 
manufecturer  idnitify  the  product. 
Several  comments  also  stated  that,  for 
certain  biological  drug  products,  the 
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expiration  date  is  based  upon  potency 
assays,  which  are  not  always  available 
v^en  containers  are  filled. 

The  agency  agrees  and  has  revised  the 
final  reeulation  accordingly. 

26.  Many  comments  stated  that 
proposed  §  211.130(b)  would  be 
unreasonable  if  the  intention  of  this 
provision  is  to  require  that  each 
unlabeled  filled  drug  product  container 
be  uniquely  identified  with  its  name, 
strengtn,  quantity  of  contents,  lot  or 
control  number,  and  expiration  date. 
These  comments  recommended  that 
only  groupings  of  such  unlabeled 
containers  need  to  be  identified  and  that 
instead  of  including  these  specific 
identifiers,  a  system  of  identification, 
such  as  use  of  lot  niunbers  or  color 
coding  traceable  to  each  drug  product's 
name,  strength,  quantity  of  contents,  lot 
or  control  number,  and  expiration  date, 
would  s\iffice  to  prevent  mixups. 

The  agency  did  not  intend  to  require 
that  the  identifying  information  be 
affixed  to  each  imlabeled  filled  drug 
product  container.  The  agency's 
intention  was  to  require  manufacturers 
to  incorporate  into  their  written 
procedures  provisions  for  the  proper 
handling  and  identification  of  unlabeled 
containere  so  as  to  preclude  mislabeling. 
Any  identification  system  that  permits 
the  manufocturer  to  determine  all  of  the 
required  information  is  acceptable.  This 
identification  system  may  apply  to 
secure  groupings  of  containere  provided 
that  there  is  no  question  as  to  the  correct 
identity  of  each  container  in  the  group. 
The  final  regulation  has  been  revised  to 
clarify  the  agency's  intention. 

Therefore,  the  agency  is  amending  the 
CGMP  regulations  for  human  and 
veterinary  drug  products  to  revise 
certain  labeling  control  provisions  by 
amending  §  210.3  by  adding  new 
paragraph  (b)(22),  by  amending 
§  211.122  by  re\'ising  paragraph  (f),  by 
redesignating  paragraph  (g)  as  paragraph 
(h),  and  by  adding  new  paragraph  (g), 
and  by  amending  §  211.125  by  revising 
paragraph  (c). 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(10)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

The  agency  has  analyzed  the  potential 
economic  impact  of  the  final  rule  and 
bas  determined  that  it  requires  neither 
a  regulatory  impact  analysis  as  specified 
in  Executive  Order  12291,  nor  a 


regulatory  flexibility  analysis  as  defined 
in  the  Regulatory  Flexibility  Act  (Pub.  L. 
9&-354).  Specifically,  the  final  rule 
establishes  additional  conditions  for  the 
use  of  certain  types  of  labeling  and  for 
the  control  of  packaged  drug  products 
that  will  be  labeled -at  a  later  date.  In 
addition,  the  final  rule  provides  an 
exemption  from  en  existing  label  control 
requirement  when  certain  conditions 
are  met.  The  agency  believes  that  the 
overall  cost  effect  of  this  final  rule  is 
minimal. 

As  stated  in  both  the  1989  proposal 
and  the  agency's  economic  assessment 
of  this  final  rule,  a  significant  number 
of  firms  already  take  advantage  of 
electronic  or  electromechani^ 
equipment  to  inspect  all  labeUng.  This 
final  rule  would  result  in  cost 
reductions  to  those  firms  by  exempting 
them  from  the  current  label 
reconciliation  requirement.  Also,  most 
firms  that  choose  to  install  automated, 
100-percent  labeling  verification 
systems  would  achieve  annual  cost 
reductions  that  exceed  the  annualized 
acquisition  costs  of  new  equipment. 
Finally,  the  final  rule  provides  for  a  cut- 
labeling  control  procedure  for  hand 
labeling  operations  that  many  small 
firms  already  use.  Therefore,  the  agency 
believes  that  most  firms,  both  large  and 
small,  will  ex]>erience  either  unchanged 
or  reduced  regulatory  costs  because  of 
these  requirements.  The  1989  proposal 
and  the  agency's  economic  assessment 
of  this  final  rule  are  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  E>rug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 

In  summary,  the  agency  concludes 
that  the  final  rule  is  not  a  major  rule 
because  the  labeling  control  revisions 
do  not  result  in  a  significant  overall  cost 
to  manufocturera.  Moreover,  the  final 
rule  is  intended  to  reduce  the  likeUhood 
of  mislabeling-related  recalls  and  in 
many  cases  will  reduce  the  industry's 
regulatory  burden  by  relieving  industry 
from  certain  CGMP  labeling 
reconciliation  requirements.  For  these 
reasons,  therefore,  the  agency  has 
determined  that  this  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12291.  Further,  the  agency  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  tlie  Regulatory  Flexibility 
Act. 

V.  Effective  Date 

To  allow  for  sufficient  time  for 
necessary  changes  to  labeling  control 
operations  and  the  consumption  of 
existing  labeling  stocks  made  obsolete 
by  labeling  convereions,  manufacturere 


are  given  until  August  3. 1994  to 
comply  with  the  new  requirements. 

List  of  Subjects 

21  CFR  Part  210 

Drugs.  Packaging  and  containers. 
21  CFE  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs,  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  210 
and  211  are  amended  as  follows: 

PART  210— CURRENT  GOOD 
MANUFACTURtNQ  PRACTICE  IN 
MANUFACTURINQ.  PROCESSINQ. 
PACKING,  OR  HOLOiNG  OF 
DRUGS;GENERAL 

1.  The  authority  citation  for  21  CFR 
part  210  continues  to  read  as  follows: 

Authority:  Sect.  201.  501,  502,  505. 506. 
507.  512,  701,  704  of  tha  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  321. 351. 352. 
355,  356,  357.  360b.  371.  374). 

2.  Section  210.3  is  amended  by 
adding  new  paragraph  (b)(22)  to  read  as 

follows: 

1210.3  DefinKlona. 

•  •        •        •        • 

(b)*** 

(22)  Gang-printed  labeling  means 
labeling  derived  bom  a  sheet  of  material 
on  which  more  than  one  item  of  labeling 
is  printed. 

PART  21 1— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

3.  The  authority  ciUtion  for  21  CFR 
part  211  continues  to  read  as  foUoMrs: 

Authority:  Sees.  201,  501,  502.  505,  506. 
507,  512,  701.  704  of  the  Federal  Pood.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  351.  352. 
355,  356,  357,  360b,  371,  374). 

4.  Section  211.122  is  amended  by 
revising  paragraph  (f),  by  redesignating 
paragraph  (g)  as  paragraph  (h).  and  by 
adding  new  paragraph  (g)  to  read  as 
follows: 

1211.122  Materials  examination  end  usage 
crHaria. 

•  •     '  •        •        • 

(f)  Use  of  gang-printed  labeling  for 
different  drug  products,  or  diffierent 
strengths  or  net  contents  of  the  same 
drug  product,  is  prohibited  unless  the 
labeling  from  gang-printed  sheets  is 
adequately  differentiated  by  size,  shape, 
or  color. 

(g)  If  cut  labeling  is  used,  packaging 
and  labeling  operations  shall  include 
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one  of  the  Mknwtng  wptdal  control 
procedorK: 

(1)  Dedication  of  labeling  and 
packaging  lines  to  each  diSBient 
strength  of  each  different  drug  product; 

(2)  Use  of  appropriate  electronic  or 
electromechanical  equipment  to 
conduct  a  lOO-percaot  examinatioo  for 
cmect  labeling  during  or  after 
completion  of  finishing  operations:  or 
(3)  Use  of  visual  inspection  to  conduct 
a  lOO-percent  examinatioa  for  comet 
labeling  during  or  after  completion  of 
finishing  operations  for  hand>applied 
labeling.  Such  examination  riiall  be 
performed  by  one  person  and 
independently  varifiod  by  a  second 
person. 

.1 

5.  Section  211.135  is  unended  hy 
vevising  paragraph  (c)  to  read  as  foUowr 


•>ii.ias 


92if*T30   PadEBQaiQ  and  labewi^ 


(c)  Procaduree  shall  be  used  to 
reconcile  the  quantities  of  labeling 
issued,  used,  and  returned,  and  shall 
require  evaluation  of  discrepancies 
foimd  betwreen  the  quantity  of  drug 
product  finished  and  the  quantity  of 
labeling  issu*^  when  such 
discrepancies  are  outside  narrow  preset 
limits  oased  on  historical  operating 
data.  Such  discrepancies  shall  be 
investigated  in  accordance  with 
§211.192.  Labeling  reconciliation  is 
waived  for  cut  or  roll  labeling  if  a  lOO- 
percent  examination  for  correct  labeling 
is  performed  in  accordance  with 
S211.122(gM2). 

6.  Section  211.130  is  amended  by 
redesignating  paragraphs  (b),  (c).  and  (d) 
as  paragraplu  (c).  (d).  and  (e). 
respectively,  and  by  adding  new    . 
paragraph  (b)  to  read  as  follows: 


(b)  Identification  and  handling  of 
filled  drug  product  containers  that  are 
set  aside  and  held  in  unlabeled 
condition  for  future  labeling  operatiims 
to  preclude  mislabeling  of  individual 
containers,  lots,  or  portions  of  lots. 
Identification  need  not  be  applied  to 
each  individual  container  but  shall  be 
sufficient  to  determine  name,  strength, 
quantity  of  contents,  and  lot  or  control 
number  of  each  container. 


Dated:  March  30. 1993. 
MichMl  K.  Tajrlar, 
Deputy  Commissioner  for  Poltey. 
[FR  Doc  93-18377  Filed  a-2-«3: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 

ISCFRPartaoe  | 

Automotive  Fuel  Ratings,  Certification 
and  Posting 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


r:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Octane  Certification  and  Posting  Rule 
("Octane  Rule")  to  include  alternative 
liquid  automotive  fuels,  includins 
methanol,  denatured  ethanol,  andf  other 
alcohols;  blends  of  methanol,  denatured 
ethanol  and  other  alcohols  with  gasoline 
or  other  fuels;  liqueHed  natural  gas;  and, 
liquefied  petroleum  gas.  The 
amendments  require  that  marketers  of 
these  fuels  certify  and  post  an 
automotive  fuel  rating  that  describes  the 
fuel  being  marketed  in  terms  of  a 
minimum  percentage,  by  volume,  of  its 
principal  component.  This  action  is 
being  taken  to  comply  with  the 
Petroleimi  Marketing  Practices  Act 
("PMPA"),  as  amended.  The 
Commission  has  decided  to  defer  a 
decision  on  whether  to  prescribe 
disclosiire  requirements  for  diesel  fuel 
oil.  The  title  of  the  rule  is  amended  to 
be  Automotive  Fuel  Ratings, 
Certification  and  Posting  ("Fuel  Rating 
Rule"). 

EFFECTIVE  DATE:  The  amendments  are 
effiactive  October  25, 1993.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  25. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Neil  Blickman,  Attorney,  202-326- 
3038,  or  James  Mills,  Attorney,  202- 
326-3035,  Division  of  Enforcement, 
Federal  Trade  Commission, 
Washington,  DC  20580.        { 

SUPPLEMENTARY  MFORMATtONC 

Statement  of  Basis  and  Purpose 

/.  Introduction 

Section  1501  of  the  Energy  Policy  Act 
of  1992  ("EPA  92")  i  requires  the 
Commission,  within  270  days  of 
enactment,  to  amend  z  the  Commission's 
Octane  Rule.3  Specifically,  the 
Commission  must  issue  automotive 
fuel«  certification  and  posting 


<  Pub.  L.  102-M6. 106  SUL  2776.  TiUa  XV  of  EPA 
92,  Pub.  L.  102-486. 106  SUt  2776.  2996-99, 
amendt  title  Q  of  PMPA,  19  U.S.C  2S21-2S. 

sSactiaii  lS01(b)  of  Pub.  L.  102-446. 106  Sut 
2776. 2996  (codifiad  at  15  U.S.C  2621). 

>  Pinal  Rula  Govatning  Carfification  and  Potting 
of  OctaiM  Nuinban  Undw  Titla  D  of  PMPA.  44  FR 
19160  (Mar.  30. 1979).  codifiad  at  16CFR  part  306. 

«S«:tioii  ISOlUMB)  of  EPA  92  dafinaa  tfaa  tann 
"auiaoMtiva  ftial "  to  MM  bquid  hMl  of  a  typ* 


requirements,  like  those  that  exist  now 
for  gasoline,  for  all  liquid  alternative 
fuels  s  for  vehicular  use.  These 
alternative  liquid  automotive  fiiels 
include  such  existing  automotive  fuels 
as  methanol,  denatured  ethanol. 
liquefied  petroleum  gas,  and  liquefied 
natural  gas.  The  Commission  has  the 
authority  to  require  certification  and 
posting  of  octane  or  other  ratings  for 
alternative  liquid  automotive  fuels  after 
consultation  with  the  American  Society 
for  Testing  and  Materials  ("ASTM").* 
For  diesel  fuel  oil,  the  Commission  has 
the  discretionary  authority  to  require 
certification  and  posting  of  cetane  (a 
rating  similar  to  octane),  if  the 
Commission  finds  this  would  be 
appropriate  after  a  rulemaking 
proceeding.7 

The  purpose  of  PMPA's  requirements 
for  the  certification  and  posting  of 
octane  ratings  for  gasoline  sold  at  retail 
was  to  ensure  that  purchasers  have  the 
information  they  need  to  purchase 
gasolines  with  sufficient  octane  to 
prevent  engine  knocking  while  avoiding 
wasteful  octane  overbuying."  The 
purpose  of  the  EPA  92  amendments  to 
PMPA  is  to  extend  the  Octane  Rule's 
certification  and  posting  requirements 
to  alternative  liquid  automotive  fuels  to 
allow  purchasers  to  compare  posted 
octane  or  other  fuel  ratings  with  their 
engines'  requirements.  Thus,  the 
amendments  attempt  to  increase 
consumer  confidence  in  and 
information  about  motor  fuels.  The 
amendments  recognize  "that  motorists 
have  a  right  to  know  what  they  pay  for, 
and  that  dealers  have  a  right  to  know 
that  their  competitors  are  not 


distributed  for  oaa  at  a  fual  in  any  motor  vahida. 
Sactioo  150l(aM6)  of  Pub.  L.  l02-«as,  106  SUL 
3776,  2996  (codifiad  at  IS  U.S.C  2821(6)). 

•  Saction  301(2)  of  EPA  92  definaa  Iha  tann 
"altamadva  tuti"  at:  Methanol,  denatured  ethanol. 
and  other  alcohols;  mixtures  containing  85  percent 
or  more  (or  such  other  percentage,  but  not  leas  than 
70  percaot,  as  datanniiied  by  the  SacraUiy  (of  the 
Department  of  Energy),  by  rule,  to  provide  tor 
raquirenaBts  relating  to  cold  start,  safety,  or  Tehicle 
hinctians)  by  volume  of  methanol,  denatured 
ethanol.  and  other  alcohols  with  gasoline  or  other 
fuels:  natural  gas;  liquefied  petroleum  gas; 
hydrogen:  coal-derived  liquid  fuels:  fuels  (other 
than  alcohol)  derived  from  biological  materials; 
electricity  (including  electricity  frtnn  solar  energy); 
and  any  other  fuel  the  Secretary  determines,  by 
rule,  is  substantially  not  petroleum  and  would  yield 
substantial  anaigy  security  benefits  and  substantial 
anvironmantal  banefiu.  Pub.  L.  102-486, 106  Stat 
2776,  2866  (codifiad  at  42  U.S.C  13211). 

•Saction  1501(b)  of  Pub.  L.  102-'486. 106  SUt 
2776,  2996  (codifiad  at  15  U.S.C  2a21(17)(q). 

'SectiOB  lS01(b)  of  Pub.  L  102-486, 106  SUt 
2776,  2996  (codified  at  15  U.S.C  2821(1)(B)). 

•  S.  Rapt  No.  731.  95th  Cong.,  1st  Seas.  15-16, 
19-21,  reprinted  1978  U.S.  Code  Cong,  and  Adm. 
News  873-75,877-79. 


cheating."  •  Simply  stated,  the  purpose 
is  to  give  piuchasers  information  they 
need  to  choose  the  correct  type  or  grade 
of  fuel  for  their  vehicles. 

In  accordance  with  section  203(d)(1) 
of  PMPA,io  this  proceeding  was 
conducted  pursuant  to  section  553  of 
the  Administrative  Procedure  Act 
("APA"),ii  except  that  interested 
persons  were  afforded  the  opportunity 
to  present  oral,  as  well  as  written,  data, 
views  and  arguments.  On  March  26, 
1993,  the  Commission  published  a 
Notice  of  Proposed  Rulemaking  ("NPR") 
in  the  Federal  Register  that  sought 
comment  on  four  proposed  certification 
and  posting  options  for  certain 
alternative  liquid  automotive  fuels  and 
certification  and  posting  reauirements 
for  diesel  fiiel  oil  for  vehicular  use.12  (A 
hearing  was  not  requested,  so  one  was 
not  held.)  The  options  and  the 
comments  received  are  discussed  in  Part 
m,  below.  The  final  amendments  appear 
in  Part  Vm.B..  below.  Additional 
technical  amendments,  e.g.,  new 
§  306.0— Definitions,  are  discussed  in 
Part  Vm. A.,  below. 

The  Commission  tentatively 
concluded  in  the  NPR  that  the  proposed 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
the  alternative  liquid  automotive  fuel 
industry  and  the  diesel  fuel  oil  industry, 
as  defined  in  the  Regulatory  Flexibility 
Act.i^The  Commission,  however, 
sought  comments  about  these  industries 
and  the  impact  of  the  proposed 
amendments  on  small  entities  in  them. 
Under  the  requirements  of  the 
Paperwork  Reduction  Act.i^the 
Commission  also  tentatively  concluded 
that  the  recordkeeping  bunlen 
associated  with  the  proposed 
amendments  would  be  minimal.  To 
ensure  the  accuracy  of  its  burden 
estimates,  however,  the  Commission 
solicited  comments  on  the  paperwork 
burden  that  the  proposed  amendments 
would  impose.  Lastly,  in  accordance 
with  the  Commission's  modified  ten- 
year  regulatory  schedule,  the 
Commission  sought  comments  about  the 


•H.  Rep(.  Na  474  (I),  102nd  Cong.,  1st  Sess.  151, 
reprinted  in  1992  U.S.  Clode  Cong,  and  Adm.  News 
1953. 1974. 

>ai5U.S.C2823(dXl). 

"5US.a553. 

<*  58  PR  16464.  The  alternative  liquid  automotive 
fuels  that  the  Commission  idantifiad  in  the  NPR  as 
cumntly  being  distributed  in  the  marketplace  are 
methanol;  denatured  ethanol;  M-65  (a  mixture  of 
85%  methanol  and  15%  gasoline);  B-8S  (a  mixture 
of  85%  denatured  ethanol  and  15%  gasoline); 
liquefied  propane  gas  (LPG):  and  liquefied  natural 
gas  (LNG).  See  Part  OLA.,  infra. 

>3S  U.S.C  SOS. 

<444  U.S.C  3S01-3S20. 
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costs  Mftd  teMtte  <rf  tlM  Octane  Rttlfl 
and  its  regulatory  and  «coBOimic  ki^»act. 

Tlw  ConHBissioB  has  additioaal 
rulemaking  msponsibilhias  ragaidrng 
akemative  6i«ls  under  section  406  of 
EPA  92.1'  Altbou^  the  Commissran 
will  address  the  Mquiremants  of  section 
406  in  e  subsequeat  pnx»eding.  in  the 
NPR  the  Comasission  invited 
suggestions  on  haw  to  meet  the 
requiiemeDts  of  both  sartinns  406  and 
1 501  of  EPA  gi.u'Ihe  Coramisuon 
received  Umitod  conuneots  concerning 
the  section  406  proceeding.  Tliose 
comments  have  beoi  considered  end 
will  be  taken  into  account  when  the 
Commission  publishes  its  NPR  in  that 
proceeding. 

II.  Background 

A.  Overview  of  the  Octane  Rule 

In  this  nodoe,  the  Commission 
amends  the  Octane  Rule  to  include  for 
aHemative  Hquid  automotive  fuels 
certiiication  and  posting  raqoiremants 
like  those  now  retpiiied  by  the  Octane 
Rule  for  gasoline.  On  March  30, 1979. 
the  Commission  issued  the  Octane  Rule, 
under  section  203(c)(1)  of  title  0  of 
PMPA."The  Octane  Rule,  which  to«* 
effect  on  fane  1, 1979,  estebii^es 
standard  procedures  far  determining, 
certifying,  and  posting  (by  means  of  a 
label  on  the  fu^  dispenser)  the  octane 
rating  of  automotive  gasothie  intended 
for  sale  to  consumers.  The  Octane  Rule 
covers  refiners,  producers,  importers, 
distributors,  and  retailers.** 

Refiners,  producers,  and  importers 
mu^  determine  the  octane  rating  of  the 
gasoline  they  distribute  in  aocoidance 
with  Ibe  Plkiff>A-pre8cribed  formula.^* 
For  purposes  of  ositificiaion  and 
posting,  ifdi^tfttiotors  and  retailers  do 
not  blmd  gasoline,  they  have  the  option 


»  SpacifiixUy,  aacyan  406  of  ff  A  92  nqnow  &e 
CooBiiiian  to  prnpttia  UMUag  NqoinnflBU  fat 
alteraativv  iiMb  and  alMraatiwa  bai  walucla*. 
including  TequiramaoU  for  infonnation  •bout  tbair 
costs  and  bsoefiU  to  «uU«  amnmun  to  make 
choices  and  aoiapariaaaa.TtMCoauB(aaion  hM 
authority  to  conaoiirtate  Ihia  Mqaind  Uhaliflg  with 
other  l^wla.  Sk.  406.  Ptih.  L.  W2-4««.  106  Si«t. 
2776.2580-81  (codifiad  at  42  VS.C.  13232). 

'•Under  aactioo  406afl7A  92,  the  Commisaion 
cnoat  issoe  a^kitica  of  Tiopoaaa  Rulauupdng  fay 
April  2«,  19M.  U.  Sactian  406  n^iriraa  (ha 
CommiaaioB  to  iilahllih  laibriii^  layiitaMonts  for 
altaraativa  6iaU  auch  a»  cowpf  aaaad  ■ahtral  gu 
(CNG),  hydrogen  and  electricity,  at  well  as  the 
li<|uid  aitennlxve  fafla. 

»1SV.SXL2«2S. 

<■  16  cn  aaa.1.  Ikia  CBMOia  yafalM*  the 
coverage  in  PMPA'a  definitiona  of  "refinw," 
"gasoline  relailar''  aad  "diatribator." 

!•  16  CFS  306.4,  .7M.  Mfi-  T^  iaiwila  U  the 
sum,  divided  by  two,  irftiiaRaaaafch  Method  and 
the  Motor  Meflwd,  two  aneptad  laboratoiy  taat 
methoiafar aaaViaHinlhaaMftlMndk  paitiiiaai  ii 
af  aytanativa  iMoMaa.  Teak  aaaag  «Im  OtfM)^ 
formula  muat  ha  conihirtad  in  accordanm  with 
ASTM  proceduna.  IBfTV  30B.4(b). 


of  using  tiM  adano  mti^g  certified  to 
them  or  of  delwrntinhig  the  octuie  rating 
by  tasting  in  acoordanoe  with  the 
(R-t-Vi)/2  molhod.M  If  distribnt<M<s  or 
retailers  blend  different  gasolines,  they 
most  either  (1)  Test  in  accoedance  with 
the  (Rt-VI|/2  method:  (2)  use  the 
weighted-average  tennila  prescribed  by 
set^ioa  202(0(1)  of  PKffA:  or  (3)  use  the 
lowest  octane  salaqg  certified  to  them  for 
any  of  the  gasolines  in  a  mixture.'* 

The  Octane  Rule  requires  that 
refiners,  prodoceit,  importers,  «id 
distributors  certify  the  odtane  rating  of 
gasohne  Uiat  tiwy  dietribute  in 
commerce  for  resale.  Refiners, 
producers  and  importers  must  certify 
consistent  witb  their  determination  of 
the  gasoline's  octane  rating.  Distributors 
must  certify  consistent  wi6i  the 
certification  Aey  received  or, 
optionally,  the  octane  rating  determined 
by  tiiem.  Certification  can  be 
accomplished  in  either  of  two  ways:  On 
a  delivery  tidcet  with  eadi  transfer  of 
gasoline  or  by  a  letter  trf  certification  or 
other  written  statement.  A  letter  or  other 
written  statement  constituting 
certification  is  valid  until  gasoUne  with 
a  lesser  octane  rating  is  shipped." 

Retailers  must  post  the  octane  rating 
of  all  gaeoUne  they  sell  to  consumers. 
They  must  post  a  whole  or  half  number, 
which  must  be  equal  to  or  less  than  the 
octane  rating  certified  to  them  or 
determined  by  them.  They  must  post  at 
least  one  label  on  each  face  of  each 
gasoline  dispenser  and,  if  more  than  one 
kind  of  gasohne  is  sold  from  a  single 
dispenser,  separate  disclosures  for  each 
kind  of  gasoline  must  be  put  on  each 
face  of  the  dispenser.  The  label  must 
show  the  octane  retiBg  precseded  by  the 
words  "MIN!Ml»l  OCTANE  RATING" 
and  [R*m/2  METHOD."  » 

RefinacB,  produoars,  importers, 
distributors,  and  reitailen  must  keep  for 
one  year  reoirds  of  any  delivery  tldcets. 
letters  of  certification,  or  tests  upon 
which  they  based  the  octane  ratings  that 
they  certified  or  posted.  These  reoords 
must  be  open  for  inspection  by 
Comnussion  and  Environmental 
Protection  Agency  ("H>A")  staff 


meabars  or  by  peiaotts  enlhorizad  hf 
the  Commissian  or  EPA.3« 

B.  Amendments  to  the  Ocfone  flafe 
Hecjumd  by  EPA  92 

Section  1501  of  EPA  92  amends  Title 
n  of  PMPA  to  extend  automotive  fuel 
certification  and  posting  requirements 
to  all  liquid  automotive  fuels." 
^>eci&cally,  under  this  section,  the  term 
"gasoline"  is  deleted  from  PMPA  and 
replaced  with  the  term  "automotive 
fuel."  "  The  term  "automotive  fuel" 
means  liquid  fuel  of  a  type  distributed 
for  use  in  any  motor  vehicle.^'  For 
vehicular  use,  such  fuels  include  the 
following  fuels:  Gasoline  (including 
gasohol,  and  oxygenated  and 
reformulated  gasolines).'"  diesel  fuel 
oil,  and  alternative  fuels.  "Alternative 
fuel"  is  defined  in  section  301(2)  of  EPA 
92  as  including:  methanol,  denatured 
ethanol  and  other  alcohols  (including 
mixtures  containing  70  percent  to  85 
percent  or  more  by  volume  of  methanol, 
denatured  ethanol  and  other  alcohols 
with  gasoline  or  other  fuels),  liquefied 
petroleum  gas  and  liquefied  natural 
gas.2« 

This  means  that  all  Uquid  automotive 
fuels  (with  the  exception  of  diesel  fuel 
oil],  including  alternative  liquid 
automotive  fuels,  must  post  either  an 
octane  rating  or  another  rating  specified 
by  the  Commission  on  fuel  dispensers. 
As  delineated  in  EPA  92,  the  alternative 
liquid  automotive  fuels  identified 
during  this  proceeding  as  being 
currently  distributed  are  methanol, 
denatured  ethanol.  blends  of  methanol 
or  denatured  ethanol  with  gasoline. 


MIS  CTR  3ea.7(aXil.  M^ 

"U. 

sai6CFR30e.S..7. 

otaCFK  S06.0.TIW  uctaae  lahd  ■toathe  pwt  on 
the  face  of  Ae  dtapenaer  aa  Bear  aa  poaaible  to  the 
prioa  fergaflaa  of  tibe  faaotine  and  placed  90  it  ia 
in  Mt  ^taw  of  fXMUBiBan.  OdHie  labels  for 
gasoline  nsat  ha  primed  to  Wa^  isK  on  a  yeMow 
backgioundmd  conlbnn  to  fte  Octane  Kne's  sixe. 
type  style,  aad  <iB»en»ioMi  laquiiaments.  No  marks 
or  information  other  than  that  called  for  by  the  Ride 
mqr  appev  on  Am  laM.  HMCoandaaiiea  has 
graBweo  aawrai  oowBiDa—  wwipuuus  tp  hw 
Octane  Kwa  ■  apeanc  pfl^tug  TeQUBamaBti  to 
allow  me  of  titoailrtieh  under  oertaki  conditions. 


Mi6cnt306.6.  .a..ia 

MSectioB  ISOltb)  ofPiib  L.  ItR-tSS,  106 Stat 
2776. 1996  (codifiwlal  IS  U.SXl  2«21(17HieM- 

*•  Section  ISOl(c)  of  Pub.  L.  102-«86, 106  SUL 
2776. 2096-7  {codi&ad  al  IS  U.SC  2S21). 

"Section  1501(b)  of  Pub.  L.  102-4S6. 106  StaL 
2776.  2996  (codifiad  at  IS  US.C  2621(6]). 

u  "Gasohol"  is  aanarally  raoogniaad  at  bai^  a 
blend  of  approxiniately  90%  iinleadad  gasotine  and 
10%  denatured  alhaaol.  llMCnmmlMinii  considers 
gasohol  to  be  g"""~  in  the  traditional  aaoea,  and 
already  covered  by  the  Octane  Rule.  Saa 
Commiiiion  advisory  opinion  concamiag  gasnhni 
dated  January  a.  1933.  issued  to  the  Nobndu 
Gasohol  Commitlee.  Further,  because  gasohol  is 
substantially  gasoline,  it  does  not  fall  within  the 
definition  of  "alternative  fuel"  in  EPA  92.  Sec 
301(2),  Pub  U  102-486.  «»  StaL  2776.  2666 
(codified  at  42  U.S.C  13211).  See  note  5.  supra. 
Similarly,  for  "reformulated  gasoline."  whidh  will 
be  required  to  be  available  by  the  Dean  Air  Ad  in 
1995. 42  U.S.C.  7545(k).  and  for  cnnont 
"oxyganXed  gasoHne."  the  reformulations  (to 
reduce  eomaions)  will  not  otherwise  Change  tha 
inherant  properties  of  the  foels.  Becanaa 
refonnntatad  and  oxygenated  gasonnaa  are  noM 
specified  as  ahemdtive  fuels  and  they  are 
suhstaiitiany  gasoline,  they  are  not  altainative 
liquid  fuels.  Thus,  as  with  other  gaMlinas,  octane 
ratings  caa  and  should  W  deri  >  ad  awd  peOed  far 
rafbnnulalad  and  onygeoalad  faaoHnea. 

MPub.  t.  182-406.  t06  Stat  2770, 2866  (t»fifiod 
at  42  U.S.C  13211).  See  notes,  mtpm. 
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liquefied  petroleum  gas  CLPG").  and 
liquefied  natural  gas  ("LNG**).*o  These 
fiiels  are  described  briefly  below.  The 
Fuel  Rating  Rule,  however,  applies  to  all 
present  and  future  alternative  liouid 
automotive  fuels.  If  new  types  of 
alternative  liqiiid  automotive  fuels  are 
developed  in  the  future,  sellers  can 
petition  the  Commission  for  further 
rulemaking  if  they  believe  that  difiiBrent 
or  additional  disdosxires  are  necessary, 
or  they  can  seek  an  exemption  from 
specific  certification  and  posting 
requirements  if  they  believe  those 
requirements  are  unnecessary  for  such 
new  fuels. 

Methanol,  or  wood  alcohol,  is 
commonly  used  in  the  U.S.  as  a  raw 
material  source  (feedstock)  for 
producing  methyl  tertiary  butyl  ether 
("MTBE"),  an  octane-enhandng 
gasoline  additive,  and  as  a  chemical 
(aedstock,  extractant,  or  solvent.  It  can 
be  used  in  neat  (100%)  form  as  a 
gasoline  substitute  or  in  a  blend  with 
gasoline,  most  commonly  as  M-85  (85% 
methanol,  15%  gasoline).  The  majority 
of  methanol  produced  in  the  U.S.  is 
from  natural  gas  resources,  but  it  also 
can  be  produced  from  coal,  residual  oil, 
and  biomass.'i 

Ethanol,  or  grain  alcohol,  is  also 
produced  from  biomass  so\iTces.»  Once 
denatured,  it  can  be  used  as  a  pure  fuel 
or  as  a  blend  with  gasoline,  such  as  E- 
85  (85%  denatured  ethanol,  15% 
gasoline).33 

LPG  is  composed  primarily  of 
propane  and  butanes,  with  smaller 
amounts  of  propylene  and  butylenes. 
About  two-tnirds  of  the  LPG  available 
today  is  a  by-product  of  natiual  gas 
processing.  It  is  supplied  in  four  grades 
of  different  composition,  with  HD-5 


MSw:.  301(2).  Pub.  L  102-488. 108  Slat  2778, 
2888 (codifi«d at 42  USC  13211). 

*i  Fact  ihoat  on  mathanol.  davalopad  by 
Davaiopoflot  and  Comaiunicatioaa  Offica, 
Tachnical  Inibnttation  Program,  for  dia  U.S. 
Dapartmant  of  Enafgy,  NREL  SP-220-431S. 
DE910021S7.  Rav.  Fab.  1002.  "BioeUM"  U  a 
lanawabla.  virtnally  inaxhaiutibia  domaatic 
laaoorca  that  can  ba  uaad  to  produca  mathanol  and 
atbanol.  Corn  U  a  maior  biomau  faadalock  baing 
naad  today.  Other  biomata  lourcaa  cwiantly  bahig 
uiad.  or  subjact  to  reaaarch  at  potandal  (aadstocks. 
inchida  crap  raaiduat.  foraga  (giaat)  cropa.  wood 
raaotticaa  (foraat  raaiduaa  and  thort-rolatioo  wood 
anaigy  crapa).  and  tha  callulotic  coinponanU  of 
municipal  wlid  waata. 

M'Hlanaturad  athanol,"  alao  known  aa  "fual 
alhanol,"  U  athaiwl  mada  non-po^ila  by  baing 
biaodad  with  unlaadad  gaaoUna  or  otbar  unlaadad 
hydncarbona  according  to  ipadfic  raguJationa  of 
Ifaa  Buiaau  of  Alcohol.  Tobacco  and  Fiiaarma.  U.S. 
DapartnaBlof  ihaTiaaaury.  27CFR  19.S88.  .1005. 
Bacaaaa  of  danatuiing.  an  E-loe  fual  would  coalaln 
laaa  than  100%  athuoL 

**  Pact  ihaat  on  athanol.  davatopad  by  tha 
Da«aio|HMBt  and  Cooununicadaaa  OfBoa. 
°  Tachnical  Infotaation  Propaoi.  (or  Iha  U.S. 
Dapartmanl  of  tt»u.  NREL  SP-22»-aS87. 
OBS10021M.  Itov.  Fab.  1982. 


being  the  grade  usually  recommended 
fat  automotive  use.  HD-5  is 
approximately  95%  propane.  The  terms 
"LPG"  and  "propane"  are  often  used 
interchangeably.^ 

Natural  gas  is  a  fossil  fuel  composed 
primarily  of  methane,  along  with  other 
hydrocarbons  such  as  ethane,  propane, 
butane,  and  inert  gases  such  as  carbon 
dioxide,  nitrogen,  and  helium.  It  is 
produced  both  in  compressed  ("CNG") 
and  liouefied  ("LNG")  forms.ss  LNG  is 
natural  gas  that  has  been  liquefied  at 
temperatures  as  low  as  -  259"F.  The 
amendment  adopted  by  the  Conunission 
today  coven  only  LNG. 

C.  Identification  of  Comments  Received 

Below  is  an  alphabetical  list  of  the 
comments  submitted  in  response  to  the 
NPR.  The  list  includes  the  document 
number  assigned  to  the  comment  on  the 
public  record  and  a  general  description 
of  the  commenter  and  its  interests 
relating  to  this  proceeding  (for  those 
comments  that  included  a 
description).}*  The  Commission 
received  a  total  of  29  comments.)'  in  the 
remainder  of  this  notice,  each  comment 
is  refarred  to  by  its  acronym  or  the 
abbreviation  given  in  parentheses. 

1.  American  Automobile 
Manufacturers  Association  (I'AAMA")— 
D-7.  AAMA  represents  producera  of 
approximately  81%  of  all  U.S.-built 
motor  vehicles. 

2.  Advanced  Business  Development, 
Inc.  ("ABDI")— E-6.  ABDI  is  a  private 
consulting  firm. 

3.  AUnos  Energy  Corp.  ("AEC"M>- 
20.  AEC  is  a  natural  gas  distribution 


UMI 


**Fact  ahaat  on  liouafiad  patrolaum  gas  and 
pnpana.  davaiopad  by  tha  Davriamnant  and 
Comaonicalioaa  Offica.  Tachnical  Inidnnation 
Propam.  iar  dta  U.S.  Dapartoiant  of  Biargy,  NREL 
SP-220-4088.  OE  91002114,  Rav.  Fab.  1992. 

**Fact  thaat  on  comptaaaad  and  liqoaSad  natural 
gas.  davaiopad  by  tha  Davalopment  and 
Commnnicationa  Offica,  Tachnical  InfonnatiOB 
Program,  far  tha  U.S.  Daparbnant  of  Bnargy,  NREL 
SP-220-400S.  DE  90000388.  Rav.  Fab.  1992.  Tha 
CnmmitaioB  cannot  includa  CNG  In  dila 
rulamaking.  bacauaa  PMPA.  aa  aBandad,  limiu  tha 
Conuniaaioa'a  juriadictioa  in  tha  procaading  to 
Uquid  fuala.  Sactioa  1501(b)  of  Pub.  L  102-486. 
108  Slat.  2776. 2998  (codiflad  at  15  U.S.C  2821). 
Howa«ar,  CNG  will  ba  indudad  in  tha  rulamaking 
procaading  tha  Coouniaaion  conducts  undar  aac 
408  of  EPA  92.  Saa  nola  16.  supra. 

*•  All  public  documaots  ara  Blad  in  tha 
Commission's  Rulamaking  Racord  No.  R811009. 
Industry  commants  ara  filad  in  catagoty  "D. 
Industry  commants."  Othar  commanta  ara  tUad  in 
caiagory  'X  Commants  bom  othar  souioaa." 
Docuataals  ara  numbarad  aaquantially  in  tha  ordar 
racaivad.  auch  aa  Documant  No.  I>-1,  Docuaaant  No. 
D-2.  fai  thia  nolica.  cnmmanti  ara  dtad  by  an 
idantiflcatlan  of  dia  commantar,  tha  '•«— ■«n^ 
numbar  and  dM  ralavani  paga  numbarfs],  a.g.. 
"RFA.  D-1. 1-3." 

*' Tha  Commiaaiaa  originaUy  sal  April  28. 1993. 
as  tha  daartHna  far  aiihmitting  Trritlan  nwnmanti  In 
raaponaa  to  dia  NPR.  bi  raaponaa  to  a  padboa.  tha 
Cnmrniaaion  wlandad  tha  rnmmwt  pariod  to  May 
10. 1989.  M  FR  2M82  (April  27. 1983). 


company  with  operations  in  Kentucky. 
i.ry^iffi^ne  ^*»*^  TVF*4tf 

4.  American  Gas  Association  ("AGA") 
and  Natural  Gas  Vehicle  Coalition 
("NGVC")-^)-ll.  AGA  represents  250 
natural  gas  distribution  and 
transmission  companies,  which  account 
for  approximately  85%  of  the  nation's 
total  annual  natural  gas  utility  sales. 
NGVC  has  over  200  membere,  including 
vehicle  manufscttirera,  natural  gas 
vehicle  component  manufacturers, 
natural  gas  distribution,  transmission, 
and  production  companies,  natural  gas 
development  organizations, 
environmental  and  non-profit  advocacy 
organizations,  state  and  local 
government  agencies,  and  fleet 
operaton.  NGVC  is  dedicated  to 
developing  long-term  markets  for 
nattual  gas  vehicles  (NGVs)  and 
building  an  NGV  infrastructure. 

5.  Association  of  International 
Automobile  Manufacturers  ("AIAM") — 
D-1 7.  AIAM  is  a  non-profit  trade 
association  that  represents  U.S. 
importera.  distributors  and 
manuCacturen  of  passenger  care  and 
light  trucks  produced  both  here  and 
abroad. 

6.  American  Methanol  Institute 
("AMI"M)-23.  AMI  represents  the 
majority  of  the  methanol  industry. 

7.  American  Petroleum  Institute 
("API")-4>-10.  API  represents 
approximately  300  companies  involved 
in  all  aspects  of  the  oil  and  gas  industry. 

8.  American  Trucking  Assiodations, 
Inc.  ("ATAI")-D-2.  ATAI  is  a 
faderation  with  associations  in  every 
state  and  the  District  of  Coliunbia  that 
represents  every  type  and  class  of  motor 
carrier  in  the  covmtry,  for-hire  and 
private.  ATAI's  members  collectively 
consume  24  billion  gallons  of  diesel  fuel 
oil  annually. 

9.  Alternative  Transportation  Fuels 
Inc.  ("ATH")— D-15.  ATH  is  a  wholly- 
owned  subsidiary  of  Skelgas  Propane. 
Inc..  a  propane  marketer. 

10.  (ESfeX  ("CENEX")— I>-21. 
CENEX  is  a  regional  agricultural 
cooperative,  saving  320,000  farmers 
and  ranchers  through  more  than  1,800 
local  cooperatives  in  IS  states  from  the 
Great  Lakes  across  the  Midwest  to  the 
Pacific  Northwest.  Through  a  joint 
venture,  CENEX  sells  refined  petroleum 
products,  including  gasoline  and  diesel 
fuel  oil.  and  propane,  with  annual  sales 
of  up  to  36  million  gallons  of  petroleum 
products. 

11.  Qean  Fuels  Development 
Coalition  ("CFDC")— D-14.  CFDC 
promotes  the  use  of  fuels  such  as 
ethanol  as  a  means  of  achieving  clean 
air.  It  is  a  non-profit  coalition  comprised 
of  ethanol  producera,  ethanol  marketera. 
ETBE  (ethyl  tertiary  butyl  ether] 
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manufacturers,  agriculture 
organizations,  automobile 
manufacturers,  design  and  engineering 
firms,  and  other  related  industries  and 
interest  groups. 

12.  Chevron  U.S.A.  Products 
Company  ("Chevron") — ^D-5.  Chevron  is 
a  multinational  oil  company 
participating  in  exploration,  production, 
and  reBning  of  crude  oil  and  marketing 
of  petroleum  products.  Within  the 
United  States,  Chevron's  activities  in 
these  functional  areas  are  conducted  by 
divisions  of  Chevron  U.S.A.  Inc.,  a 
wholly  owned  subsidiary  of  Chevron. 

13.  U.S.  Department  of  Energy 
("DOE"}— E-5.  DOE  coordinates  and 
administers  the  energy  functions  of  the 
Federal  Government. 

14.  Engine  Manufacturers  Association 
("EMA")— D-6.  EMA  represents 
worldwide  manufactxuers  of  internal 
combustion  engines  for  all  applications 
except  passenger  cars  and  airplanes. 
EMA's  31  members  produce  diesel 
engines  for  on-highway  truck  and  bus 
applications,  as  well  as  off-highway 
construction  and  agricultiual 
equipment. 

15.  Marathon  Oil  Company 
("Marathon")— D-9.  Marathon,  an 
integrated  petroleum  company, 
represents  that  it  is  the  seventh  largest 
U.S.  refinn.  The  company  supplies  over 
3,800  Marathon  and  subsidiary-brand 
retail  motor  fuel  outlets  located 
throughout  the  Midwest  and  Southeast, 
and  is  one  of  the  refining  industry's 
largest  suppliers  of  petroleum  products 
to  independent,  private-brand  jobbers 
and  wholesalers. 

16.  Mobil  Oil  Corporation  ("Mobil")— 
D-4.  Mobil  is  a  major,  integrated, 
international  petroleum  company,  with 
five  domestic  refiners,  mora  than  50 
marketing  terminals  that  distribute 
gasoline  and  diesel  fuel  oil.  and  over 
8,500  branded  retail  outlets  in  29  states. 
Mobil  cunenUv  is  testing  several 
alternative  fuels  at  selected  stations. 

17.  North  Carol&ia  Department  of 
Agriculture  ("NCDA")— B-1.  NCDA 
regulates  the  quality  qwdfications  for 
motor  vehicle  fiiels  omred  for  sale  in 
North  Carolina. 

18.  National  Propane  Gas  Association 
("NPGA")-D-19.  NPGA  represents  the 
LP-gas  (principally  propane]  industry 
with  3.400  to  3.500  membera.  including 
affiliated  state  and  regional  associations 
in  46  state*,  which  represent  membere 
in  all  50  states.  The  largest  group  of 
members  are  retail  marketera  of  propane 
gas.  The  mambenhip  also  includes 
propane  produoars,  transporters,  and 
wholesalers,  and  manu&cturen  and 
distributors  of  associated  equipment, 
containen  and  appliances. 


19.  National  Soydiesel  Development 
Board  ("NSDB")— D-16.  NSDB  is  a  non- 
profit organization  established  to 
develop  a  market  for  biodiesel  fuels  in 
the  U.S.  Its  members  are  primarily 
soybean  growers  in  the  U.S.  and  their 
various  organizations.  NSDB  seeks 

Cter  use  of  fuels  derived  from 
ogical  materials  as  an  addition  to 
conventional  diesel  fuels  or  as 
replacements  for  them  in  certain 
appUcations. 

20.  New  York  Department  of 
Agricultiire  and  Maricets  ("NYDAM")— 
E-4.  NYDAM  enforces  state 
requirements  for  certification  and 
labeling  of  gasoline  octane  ratings  and 
diesel  hiel  oil  cetane  ratings.  Pending 
state  legislation  would  expand 
NYDAM's  authority  to  other  fuels, 
particularly  those  affected  by  the  Clean 
Air  Act. 

21.  Propane  Consumers  Coalition 
("PCC")— E-3.  PCC  represents 
residential,  agricultural,  and  industrial 
propane  usera. 

22.  Phillips  66  Company  ("Phillips 
66") — D-3.  Phillips  66  produces  and 
markets  gasoline,  diesel  fuel  oil  and 
alternative  fuels.  It  has  an  active  interest 
in  alternative  fuels  and  programs, 
including  a  propane  evaluation  and 
emissions  test  fleet  of  12  vehicles 
operating  since  1990;  emission  test  data 
for  a  variety  of  vehicles  and  fuel 
combinations  on  LPG;  full  service  bulk 
propane  plants  in  three  states; 
approximately  200  company  vehicles 
operating  on  LPG;  more  than  600 
customw  vehicles  operating  on  LPG; 
over  100  LPG  vehicle  refueling 
dispensers;  and  2  CNG  dispenser 
stations. 

^    23.  Petroleum  Maricetera  Association 
of  America  ("PMAA")— D-18.  PMAA  is 
a  federation  of  44  state  and  regional 
trade  associations  representing  more 
than  11,000  independent  petroleiun 
mariceten  throughout  the  U.S.  These 
mariceten  sell  in  excess  of  40%  of  the 
gasoline.  75%  of  the  home  heating  oil, 
and  60%  of  the  diesel  fuel  oil  consumed 
in  this  country. 

24.  Railroad  Commission  of  Texas 
("RCT")-*-2.  RCr  regulates  energy 
and  transportation  industries  in  Texas. 
It  operates  under  statutory  mandates  to 
support  tedmical  and  market  research 
and  to  educate  the  public  about  propane 
and  other  alternative  fuels. 

25.  Renewable  Fuels  Association 
("RFA")— D-1.  RFA  represents  the 
domestic  fuel  industry  in  the  U.S.  Its 
memberehip  includes  ethanol  producera 
that  represent  approximately  90%  of 
operable  U.S.  ethanol  capacity,  as  well 
as  fuel  blenders,  providen  of 
equipment.  suppUes,  and  services  to  the 
industry,  and  ouot  interested  parties. 


26.  Society  of  Independent  Gasoline 
Marketere  of  America  ("SIGMA")— D- 
13.  SIGMA  represents  approximately 
285  private  brand  marketers  and  chain 
retailers  who  market  motor  fuels  in  all 
50  states,  the  District  of  Columbia,  and 
Puerto  Rico.  In  1991,  SIGMA  members 
marketed  approximately  22.75  billion 
gallons  of  motor  fuel,  or  about  17%  of 
all  motor  fuels  sold  in  the  U.S.  that  year. 
Diesel  fuel  oil  sales  accounted  for  4.6 
billion  gallons. 

27.  Sun  Company,  Inc.  ("Sun")— D-8. 
Sun  produces  diesel  fuel  oil  at  five  U.S. 
refineries  and  sells  automotive  diesel 
fuel  oil  at  some  service  stations.  Sun  is 
evaluating  alternative  fuels  through  in- 
house  research,  through  participation  in 
alternative  fuel  industry  programs,  and 
through  installation  of  alternative  fuel 
refueling  fiscilities  in  selected  Sun 
service  stations  for  LPG,  M-85,  and  E- 
85.  It  is  planning  a  CNG  facility. 

28.  Texaco  Inc  ("Texaco")— D-22. 
Texaco  Inc.  is  a  vertically  integrated 
enterprise,  which  is  directly,  or  through 
ownership  in  affiliated  operating 
companies,  engaged  in  the  worldwide 
exploration,  production,  transportation, 
and  refining  and  marketing  of  crude  oil 
and  its  products,  including 
petrochemicals. 

29.  Wagner  ft  Brown,  Ud.  ("W&B")— 
D-12.  WftB  produces  oil  and  gas. 

D.  Comment  Suggestions  Beyond 
Commission's  Authority  Under  PMPA 

Several  comments  suggested  that  the 
Commission  amend  the  Octane  Rule  in 
ways  that  are  beyond  the  Commission's 
authority  under  PMPA.  as  amended  by 
EPA  92.  Specifically:  (1)  NCDA 
suggested  the  Commission  address 
pump  nozzle  size  and  require  a  nozzle 
on  all  diesel  fuel  oil  dispensers  with  a 
sufficient  diameter  to  prevent  fueling  a 
gasoline  powered  vehicle  with  diesel 
fuel  oil; » (2)  AGA/NGVC3"  and  PCC  «o 
urged  the  Commission  to  require 
posting  based  on  a  unit  pricing  concept 
to  compare  the  cost  of  alternative  fuels 
to  that  of  gasoline;  (3)  RCT  suggested 
that  the  Commission  require  labeling 
that  educates  consumere  about 
alternative  and  conventional  fuels' 
emissions  of  toxiiu  and  other 
pollutants;  «i  (4)  RCT  also 
recommended  that  the  Commission 
conduct  consiuner  education  (at  least  as 
to  the  advantages  of  HD-5  propane  over 
other  mixtures  of  propane)  instead  of 
requiring  the  posting  of  information;  *' 


MNCI)A.B-1.1.S. 

*•  AGA/NCVC  I>-11.'»>4. »-«. 

«oPOC,  R-«.  1-3. 

«t|tCT,B-2.3. 

MM.  at  4. 
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and  (5)  AAMA.«a  AGA/NGVC.«« 
C3Mvron.««  Phillips  66.««  and  Sun  «' 
urgad  Um  Comininian  to  include  CNG 
in  any  poadng  raquiranMnts  at  this 

PMPA.  as  amended  by  EPA  92, 
requires  the  Commission  to  amend  the 
O^ane  Rule  to  require  posting  for  liquid 
alternative  fiieb  of  each  fuel's  octane 
rating,  or  of  anothOT  form  of  rating  that 
the  Commission,  after  consultatimi  with 
ASTM.  determines  to  be  mace 
appropriate  to  carry  out  the  purposes  of 
FMPA's  testing,  certification  and 
posting  requirements.**  Becafuse  this  is 
a  statutorily  mandated  rulemaking 
proceeding,  the  Commissioa's  suthority 
is  limited  to  that  granted  by  the 
mandating  legislation. 

First,  PMPA  does  not  suthoriae  the 
Commission  to  specify  nozzle  sizes  far 
pumps  dispensing  difiiarent  types  of 
automotive  fuels.  Second,  although 
comparative  unit  {dicing  would  give 
information  to  purchasers  about 
different  types  of  fuels,  it  does  not 
constitute  sn  alternative  rating  more 
appropriate  than  an  octane  rating. 
Inird,  labeling  that  educates  consxuners 
about  alternative  and  conventional 
fuels'  emissions  of  toxins  and  other 
pollutants  goes  beyond  assisting 
purchasers  in  identifying  the  specific 
type(s)  of  fuel  required  for  their  vdbicles 
and  therefore  is  not  an  alternative  rating 
more  appropriate  to  carry  out  PMPA's 
requirements. so  Fourth,  PNCPA,  as 
amended,  also  does  not  allow  the 
Commission  discretion  to  require 
consumer  education  in  lieu  (» testing, 
certification,  and  posting  of  ratings. 
Lastly,  the  Commission  is  not  free  to 
include  compressed  natural  gas  (CNG) 
in  this  rulemaking,  because  PMPA,  as 
amended,  limits  the  Commission's 
jurisdiction  in  this  proceeding  to  liquid 


fiiels.**  Aoondingly.  the  Commission 
does  not  adopt  any  of  these  suggestions. 


«>AAMA.  D-7.  caw  UOm,  1.  AR.  A.  1. 

♦*AGA/NGVC.  D-11. 4-5.  AGA/NGVC  lUtwl 
mnrt  timiflty  thi  tin  nifrmt  nilwMfclim 
proeaMUng  iboold  apply  to  all  faab.  MM  just  to 
liquid  foaU. 

«*CW«roii.IM.  1.  . 

MPhiUiptSS.D-S.!.  I 

«»S«in.D-S.l. 

«*WaB  Matad  that  It  uadantand*  tlHt  PMPA 
iimits  thaconant  praoaadtat  to  Uqoid  fnais.  bat 
in^  tfaa  CoiniBiaaian  to  iaclada  ia  dia  otnant 
anModmant  a  •tatamant  thai  Um  Conaiiaakw  did 
not  ovarlook  tba  (ignificanoa  of  CNG  w  an 
aliaRMd^  foal  and  that  CNG  wiU  be  addiaaaad  in 
a  Utm  pwiraadhn  WSA,  D-12. 1-2. 

«*Sacttaa  1S0l(b)  of  Pub.  L.  103-«se.  106  Slat 
2776.  2896  (oodiiiad  at  IS  U.&C  2631). 

•"Altboogh  diadaaufaa  rnoraming  fuai  coats  «id 
awfuloni  ara  not  viawad  ai  appropriata  ratiop  for 
pwrpoaaa  of  thia  procaadiag.  d>a  Cmiimimiim  will 
cooaidOT  labaiiag  raqutaanaaU  abool  i 
bnaOt*  of  alt«natt«a  teak,  I 
liquid  aid  oihar  altaraativa  faaia.  i 
foalad  vaUdaa  la  dM  pcooaadiag  it  oaadacta  i 
aactloa  406  of  EPA  92.  Saa  aolaa  IS-IB,  M|MS. 


m. 


inthoNPR 


A.  Alternative  Liquid  Automotive  Fuel$ 

In  the  NPR.  the  CtMnmission  proposed 
that  the  Octane  Rule  be  amended  to 
require  the  oeitification  and  posting  of 
the  octane  rating  of  alternative  liquid 
automotive  fiiels.  Because  of 
information  that  became  available  to  the 
Commission  during  the  course  of  its 
investigation  into  the  alternative  liquid 
automotive  fuels  area,  however,  the 
Commission  tentatively  concluded  that 
it  may  not  be  practical  or  workable  to 
require  the  disclosure  of  octane  ratings 
for  these  fuels.  Consequently,  after 
consultation  with  ASTM  and  oUiers.  the 
Commission  also  proposed  three  other 
"rating"  options  for  alternative  liquid 
automotive  fuels  in  the  NPR.  The  four 
options  are  summarized  below. 

Option  One,  as  already  mentioned, 
proposed  requiring  the  octane  rating  to 
be  certified  and  posted  for  the 
alternative  liquid  automotive  fuels. 
Option  Two  proposed  requiring  fiiel 
composition  ratings,  such  as,  the  range 
of  hydrocarbon  content  of  the  alcohol 
fuels  (which  relates  to  the  cold  start 
capability  of  alcohol  fuels)  or  a 
minimum  percentage  of  the  principal 
component  of  the  fuel.  Option  Three 
proposed  requiring  the  posting  of  labels 
thst  would  compare  the  alternative  fuel 
to  gasoline  in  terms  of  the  approximate 
mileage  one  would  obtain  by  using  an 
equivalent  volume  of  eech  Kiel.  The 
proposed  labels  for  Option  Three  were 
based  on  the  heating  values,  or  energy 
contents,  of  the  alternative  hiels  and 
gasoline.  Option  Four  proposed 
establishing  fuel  descriptors  based  on 
certain  material  specifications  such  ss 
those  developed  by  the  California  Air 
Resources  Board.  This  option  would 
require  certification  and  posting  of  the 
identity  of  the  fiiels  using  these 
descriptors  and  minimum  specifications 
for  each  fuel.  In  the  NPR.  the 
Commission  sought  comment  on 
whether  any  of  the  four  proposed 
ratings  or  combination  of  ratings,  or 
ratings  not  yet  proposed,  would  be 
appropriate.  This  section  contains  a 
review  and  analysis  of  the  comments  on 
eech  option  and  a  detailed  discussion  of 
the  automotive  fuel  rating  that  the 
Commission  is  prescribing  today. 


1.  Octane  Rating  Option 

In  the  NPR,  the  Commission  proposed 
requiring  octane  retinas  for  alternative 
limiid  automotive  fiieis.  but  noted  that 
other  optiuu  may  better  implement  the 
purpoeaa  of  section  1501  of  EPA  g2.» 
The  Commission  explained  that  the 
octane  rating  currently  required  for 
gasoline  is  a  measure  of  how  well  the 
gasoline  resists  engine  knocking.  The 
octane  rating  needed  to  prevent 
knoddng  varies  %vith  the  engine's 
compression  ratio,  and  different  engines 
may  require  grades  of  gasoline  with 
dimrent  octane  retings.  The  Octane 
Rule  is  designed  to  enable  consumers  to 
buy  gasoline  with  an  octane  rating  high 
enoij^  to  prevent  engine  kaock,  and  to 
help  consumers  avoid  "octane 
ovenmying"  or  buying  gasoline  with  an 
octane  higher  than  needed  to  prevent 
engine  knock.ss 

In  requesting  comments  on  its 
propoaal  to  require  octane  ratings  for 
alternative  liquid  automotive  fuels,  the 
Commission  noted  that,  unlike  gasoline, 
the  physical  and  chemical  properties  of 
each  such  fiiel  may  not  vary  much.M 
The  Commission  also  observed  that  it 
expected  that  ansines  designed  for 
alternative  fueled  vehicles  woidd  be 
designed  to  use  fixed-octane  alternative 
fuels  without  engine  knock.  The 
Commissicm  further  stated  that  there 
might  be  practical  problems  in 
implementing  a  reliable  octane 
certification  and  posting  program  for 
alternative  liquid  automotive  fuels, 
because  of  the  lack  of  a  standardized, 
such  as  an  ASTM-approved.  test  method 
for  determining  octane  ratings  of  such 
fiiels.M  Finally,  the  Commission 
expressed  concern  that  the  posting  of 
nigh  octane  ratings  associated  with 
alternative  liquid  automotive  fuels  may 
contribute  to  the  misperception  that 
high-octane  gasoline  always  is  bmt  for 
vehicles,  and  thereby  aggravate  existing 
gasoline  octane  oveihuying.M 

To  account  for  the  lack  of  significant 
variations  in  octane  levels  within 
classes  of  alternative  liquid  automotive 
fuels,  and  the  lack  of  a  standardized  test 
method,  the  Commission  proposed  an 
option  of  assigning  specified  octane 
ratings  to  alternative  liquid  automotive 
fuels  and  requiring  that  these  assigned 
octane  ratings  be  posted  at  the  pump 
and  certified  by  suppliers  through  the 
chain  of  distribution.''  The  Commission 
proposed  the  following  octane  ratings 
for  alternative  liquid  automotive  foels, 


■•Sactiaa  1901(b)  of  PufaL  L  102-466, 106  SM. 
2776.  aese  (codlfiad  at  19  U.S.C  2621).  Howaaar. 
CNG  aikl  olbar  aHMaalhra  noo-Hqnid  I 
foal*  will  ba  iadvdad  to  Ika  I 

tharnMlidiiiicaedMctowdanac  466afBPAe2. 

SaaoolaS 


•<S8  PR  16464.16463. 

M/d. 

M/d.  4(16466. 

"/d. 

-U.  M  16470. 

■'M.  at  16409. 
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which  are  based  on  tests  conducted  by  because  dedicated  alternative  fueled 

DOE'S  National  Renewable  Energy  vehicles,  as  well  as  alternative  fueled 

Laboratory  in  Golden,  Colorado.  vehicles  capable  of  using  both  gasoline 

Methanol  98  and  a  alternative  liquid  automotive 

Elhanol  ...!!!!.!!!!!!!!!.!!!!..!!!".!.!!!!!"."«"!""""""•  99  fu«l."*  *ise  only  one  type  of  liquid 

M-95...^"^Z'^^^Z!"Z""''!!"^'^!^'.....i ...95  alternative  fuel.»*  Moreover,  four 

E-85 ~ 96  coramenters  stated  all  alternative  liquid 

LPC ,. 104  automotive  fuels  have  high  enough 

LNG 120  octane  ratings  to  prevent  engine  knock 

Eighteen  of  the  24  comments  that  in  vehicles  designed  to  use  alternative 

addressed  the  octane  rating  option  for  fuels."'  Four  commenters  said  that 

alternative  liquid  automotive  fuels  engines  are  not  designed  to  take 

opposed  it.M  Opponents  included  major  advantage  of  the  higb  octane  content  of 

industry  trade  associations  representing  alternative  liquid  automotive  fuels  ^ 

refiners,  distributors,  and  retailers  of  One  stated  that  there  also  is  no 

automotive  fuels,  and  U.S.  correlation  between  octane  ratings  for 

manufacturers  of  motor  vehicles.'^  The  alternative  liquid  automotive  fuels  and 

most  common  criticisms  were  that  vehicle  {>erformance  criteria  such  as 

octane  ratings  for  alternative  liquid  milease,  cleanliness,  and  vehicle  life."' 
automotive  fuels  (1)  do  not  provide  Adaitionally,  four  commenters 

useful  information  to  consumers,"*)  and  op{>08ed  adopting  the  proposed  octane 

(2)  may  mislead  consumers  either  by  ratings  assigned  to  each  alternative 

implying  that  fuels  are  interchangeable  liquid  automotive  fuel  without  ASTM 

or  that  higher  octane  is  always  better.«>  review  of  the  test  procedure  and  proof 

In  particular,  several  commenters  that  the  test  results  could  be 
stated  that  the  octane  ratings  of  a  given  duplicated.^  Four  noted  that  there 
type  of  alternative  liquid  automotive  currently  is  no  reliable,  standard  test 
fuel  tend  not  to  vary."  Others  said  that  method  for  determining  the  octane 
posted  ratings  also  have  little  value,  ratings  of  alternative  liquid  automotive 
fuels.*" 

«•  Ain.  D-15.  r,  AAMA,  D-7, 1-2:  API,  i>-io.  3-        Six  comments  supported  requiring 

4;  CENEX.  D-21. 2-3;  Chwroii  D-s.  1-2;  OTC.  D-  fxAoae  raUngs  for  sltemaUve  liquid 

J;l.ir2=;5SX^5:S^1S.?:i:V;?^  automoUve  fuels.'"  DOE  recommended 

D-18. 1-2:  Phillips  66,  D-3.  2-3;  RCT.  E-2,  2;  RFA. 
D-1.  3;  SIGMA,  D-13, 1-2:  Sun.  D-8,  2. 4:  Texsco. 
0-22. 1. 

s*See  comnMnU  of  API.  D-10,  3-4;  SIGMA,  D- 
13. 1-2:  AAMA,  D-7, 1-2.  But  SM  dUcuuion  of 
other  commeots  tupportiiig  interim  or  limited 
posting  of  the  octane  ratings  of  alternative  liquid 
fuels,  note*  70-72,  infra. 

•oSae  specific  naions  cited,  notes  62-67,  infra. 

•>  API,  D-10,  3-4  (octane  ratings  for  liquid 
alternative  fuels  falsely  will  imply  fuel 
interchAHgeability):  Ktobil,  D-4, 1  (posting  octane 
ratings  for  altoraative  fuels  may  leed  consumers  to 
believe  higher  octane  altemabve  fuels  obtain  higher 
miles  per  gallon);  RFA.  D-l.  3  (availability  of  higher 
octane  ratings  on  alternative  fuel  labels  may  create 
consumer  perception  that  higher  octane  fuels  are 
more  beneficial);  Marathon,  D-S,  2  (octane  ratings 
for  liquid  alternative  fuels  will  confuse  consumers 
and  diminish  die  potential  value  of  information 
relating  directly  to  performance):  SIGMA,  D-13, 1- 
2  (octane  ratings  for  liquid  alternative  fuels  may 
deceive  consumers  into  thinking  that  a  particular 
fuel  is  superior  because  of  its  higher  octane  rating); 
CFDC.  D-14.  2-3  (octane  ratings  for  liquid 
alternative  fuels  may  confuse  consumers  whose 
vehicles  function  only  on  one  fuel);  PMAA,  D-18, 
1-2  (consumer*  may  be  deceived  into  beUevIng  that 
higher  octane  for  liquid  alternative  fuels  indicate 
better  fuel  quality  and  parformance);  CENEX.  D-21, 
2-3  (octane  ratings  for  liquid  aliHitative  fuels  may 
mislead  consumers  to  believe  the  fuels  are 
interchangeable  with  gasoline;  unduly  emphasizes 
perhaps  the  least  important  factor  in  the 
performance  of  such  fuels;  and  will  not  help 
consumers  chooae  among  fuels);  Chevron,  D-5,  2 
(octane  posting  inherently  implies  that  a  higher 
rating  is  better,  and  may  cause  consumers  to  think 
that  a  liquid  alternative  fuel  is  interchangeable  with 
gasoline). 

•3  AAMA,  D-7, 1-2;  RFA,  D-1.  3:  Phillip*  66.  D- 
3.  2-3;  NYDAM.  E-4, 1;  Sun,  D-«.  2;  Marathon,  D- 
9.  2;  CFDC  D-14,  2-3;  CENEX.  D-21.  2-3;  Texaco. 
D-22. 1. 


•>  Single-fuel  or  dedicated  fuel  vehicles  are  those 
that  can  operate  only  on  one  type  of  fuel.  Dual-fuel 
vehicles  can  operate  on  two  different  types  of  fuels, 
but  most  have  separate  fuel  tanks  for  the  different 
fuels.  Flexible-fuel  vehicles  can  operate  on  various 
blends  of  fuel  fawn  a  single  tank.  For  example,  a 
flexible-fiMi  vehicle  might  operate  on  any 
percentage  of  methanol  fiom  zero  to  85  percent  or 
mote. 

•*  Marathon.  D-4.  2;  Chevron.  D-S,  2:  CFDC  D- 
14.  2-3;  PMAA.  D-IS.  1-2.  See  also  Texaco.  D-22. 
1  (consumers  choose  fuel  when  they  purchase  or 
retrofit  a  vehicle  for  that  fuel). 

•»  ATFI.  D-15.  2;  Chevron.  D-5. 1  (recommended 
that,  if  an  octane  label  is  adopted,  it  state  that  the 
octane  rating  of  the  fuel  exceeds  Lhe  octane  ratings 
recommended  by  all  motor  vehicle  manufacturers); 
RCT,  E-2, 1  (addressed  propane  only);  NPGA.  D- 
19.  2  (same);  Sun,  D-8.  2. 

•e  Phillips  66,  D-3.  2-3;  NYDAM,  E-t,  1;  Mobile. 
D-4, 1;  Sun,  D-a.  2. 

•'API.  D-10.  3-4. 

••API.  D-10, 3:  PbiMips  66.  D-3,  2;  Chevron,  D- 
5, 1-2:  Mobil.  D-4. 1. 

••API.  D-10,  3:  Phillips  66.  n-3,  2;  Chevron,  D- 
5. 1-2;  ATFI.  D-15.  2. 

'•Only  three  of  these  comments  clearly 
supported  requiring  posting  of  octane  ratings  for  all 
alternative  liquid  automotive  fuels,  as  other  than  an 
interim  measure.  See  ABOl.  E-6. 1  (stated,  without 
providing  supporting  information,  that  octane  is  a 
measure  of  performance  for  alternative  liquid 
automotive  fuels  and  that  significant  differences  in 
octane  could  occur).  AMI.  D-Z3. 1  (suggested  that 
erroneous  perceptions  about  octane  could  be 
addressed  through  education):  PCC.  E-3,  3 
(recommended  providing  octane  raUngs  with 
infcMmaUon  on  energy  content,  driving  ranges,  and 
unit  pricing  per  BTU).  One  trade  association 
supported  posting  of  octane  ratings  for  oxygetuted 
hiels.  but  not  for  LPC  or  LNG.  AIAM.  D-17.  2.  See 
text  for  discussion  of  comments  filed  by  DOE.  and 


that  the  Commission  require 
certification  and  posting  of  specific 
octane  ratings  for  alternative  liquid 
automotive  fuels  as  a  way  of  meeting  the 
Commission's  statutory'  obligations 
under  EPA  92  pending  consideration  of 
additional  labeling  requirements  in  the 
rulemaking  to  be  concluded  by  April  23, 
1995,  under  section  406  of  the  EPA  92.7i 
Two  trade  associations  representing 
producers  and  sellers  of  natural  gas  and 
manufacturers  of  natural  gas  fueled 
vehicles  also  supported  the  use  of 
octane  ratings  until  a  more  satisfactory 
method  of  labeling  could  be 
developed.72 

After  considering  all  comments 
received  in  this  proceeding,  the 
Commission  has  determined  not  to 
require  the  posting  of  octane  ratings  for 
alternative  liquid  automotive  fuels. 
Unlike  disclosing  octane  ratings  for 
gasoline,  there  appears  to  be  little  or  no 
benefit  to  disclosing  octane  ratings  for 
alternative  liquid  automotive  fuels. 
Octane  ratings  for  all  alternative  liquid 
automotive  fuels  are  high  enough  to 
avoid  engine  knock  problems,  and  such 
ratings  do  not  provide  information 
relevant  to  vehicle  performance  of 
alternative  fueled  vehicles.  In  addition, 
octane  ratings  for  alternative  liquid 
automotive  fuels  of  a  given  composition 
would  not  vary  significantly. 

In  contrast,  there  are  significant 
disadvantages  to  requiring  octane 
posting  and  certification  for  alternative 
liquid  automotive  fuels.  In  particular, 
the  Commission  is  reluctant  to  require 
a  disclosure  that  may  mislead 
consumers  about  the  significance  of  the 
high  octane  ratings  of  alternative  liquid 
automotive  fuels,  all  of  which  far  exceed 
the  minimum  octane  requirements  of 
vehicles  that  can  use  such  fuels.  Such 
a  disclosure  may  cause  consumers  to 
believe  that  gasoline  and  alternative 
liquid  automotive  fuels  are 
interchangeable,  or  that  di^erent 
alternative  liquid  automotive  fuels  are 
interchangeable  with  one  another.  It 
also  may  foster  consumer 
misperceptions  that  higher  octane 
necessarily  signifies  higher  quality  and 
better  performance.  Accordingly,  as 
authorized  by  EPA  92,  the  (Commission 
determines  that  another  form  of  rating  is 
more  appropriate,  as  discussed  in  detail 
below  in  Part  m.A.S. 


commenu  jointly  filed  by  AGA  and  NGVC 
recommending  octane  ratings  as  an  interim 
measure. 

'<  DOE,  E-5,  2-3.  The  Commission  considers 
section  406  to  require  disclosures  different  Uian  the 
certification  and  posting  of  a  fuel  rating. 

"AGA/NCVCD-11.3,a. 
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2.  Fuel  Composition:  Hydrocarbon, 
Propane  and  Methane  Content  Option 

As  a  second  option,  the  Commission 
proposed  requiring  the  disclosure  of 
fuel  composition.^  Specifically,  for  the 
liquefied  gas  fuels,  the  Commission 
proposed  a  requirement  that  the 
minimum  propane  content  of  LPG  and 
the  minimiun  methane  content  of  LNG 
be  certified  and  posted.'*  The  NPR 
estimated  that  the  LPG  most  often  used 
in  automotive  applications  is  95% 
propane  and  5%  butane  and  that  the 
LNG  most  often  used  in  automotive 
applications  is  composed  of  several 
gases — methane,  ethane,  propane,  and 
nitrogen,  but  with  methane  typically 
accounting  fnr  88-99%  of  the  fuel's 
compositiao.'s  Disclosure  of  the 
minimum  propane  content  of  LPG  and 
the  minimum  methane  content  of  LNG 
might,  in  conjuncticHi  %vith  infumation 
from  the  vehicle  manufacturer  or 
converter,  provide  consumers  with 
comparative  quality  information  needed 
for  fuel  purchase  decisions.  Under  this 
option,  oonsumws  would  be  M»  to 
compars  like  fiiels.  For  example,  for 
LNG.  one  station  may  post  a  mediane 
content  of  90.  Another  station  may  post 
95.  Depending  on  tbsir  vehicle's 
requirements,  consumers  could  then 
determine  which  fuel  is  bottar  for  their 
purposes. 

For  the  alcohol  foels,  the  Commission 
proposed  requiring  certifioBtian  and 
porting  of  the  hjrdrocarboa  content  of 
Mcfa  fuel.'*  The  alcohol  fuels  are  either 
compoaed  entirely  of  methanol  or  furi 
ediaiiol  or  are  blends  of  methanol  (V 
fuel  ethanol  writh  up  to  15%  or  more 
hydrocarbms,  usuuly  in  tlie  form  of 
gasoline.  The  NPR  ejqilained  that 
hydrocarbcm  content  relates  to  the  cold 
start  property  of  alcohol  foels,  which 
diifm  significantly  from  that  of 
gasoline.  Alcohol  is  more  difficult  to 
vaporize  than  gasoline  and  therefore 
more  difficult  to  ignite  in  a  cold  engine. 
The  addition  of  hydrocarbons  to  the 
alcohol  fuels  improves  their  cold  start 
characteristics.  For  example,  cold  starts 
are  significantly  improved  by  using  M- 
85  and  E-85  instead  of  M-lOO  and  E- 
100.  The  NPR  suggested  that,  for  each 
alcohol  fuel,  hydrocarbon  content 
disclosures  might  give  consumers  some 
information  about  the  foel's  cold 
starting  ability.  For  example,  consumos 
might  want  to  select  a  fuel  with  a  higher 
or  lower  hydrocarbon  omtent. 
depending  on  climatic  conditions  or 
geographic  region. 


»saFitie«s«.ia«7a 
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The  Commission  proposed  that  the 
hydrocarbon  content  of  these  foels  be 
certified  and  posted  in  terms  of  a  range, 
rather  than  a  fixed  number.^' 
Hydrocarbon  content  of  alcohol  foels 
can  vary,  primarilv  because  some 
varieties  of  these  fuels  can  at  difbrent 
times  of  the  year  also  contain 
hydrocarbon-containing  oxygenates 
(basically,  other  alcohou  and  ethers)  in 
varying  amounts.  The  Commission 
reasoned  that  disclosure  of  a  range 
could  eliminate  the  need  fior  changing 
labels  at  various  times  of  the  year  to 
accommodate  seesonal  changes  in  the 
hydrocarbon  contents  of  the  alcohol 
foels. 

The  Commission  sought  comment  cm 
the  following  labels,  eadi  of  which  is 
pertinent  to  a  particular  alternative  foel, 
and  asked  whether  they  would  satisfy 
EPA  92*8  Intent: 

1.  "UquflfM  Propane  Gas/Minimum 
%  Pn^Mne" 

2.  "Liquefied  Natural  Gas/Minimum 

%  fiiothami" 

3.  •M-lOOPaal  MeUiaiiolO(%-Y% 

4.  '^100  Fuel  Ethanol/X%-Y% 
Hydrocarbons" 

5.  "M-85  Fuel  MedMnol/X%-Y% 
Hydrocarbons" 

6.  "E~8S  Fuel  Ethanol/X%-Y% 
Hydrocarbons" 

TIm  Craunission  sought  comment  on 
the  advantagea  and  disadvantagea  of 
requiring  such  disclosures.  The 
Commission  also  sought  comment  on 
whether  the  Commissian  should  spedfy 
a  methodology  or  methodologies  for 
determining  the  propane,  methane,  and 
hydrocaibon  contents  and.  if  it  did  so. 
what  methodology  or  methodologiea 
should  be  specified.^*  For  alcohd  fuels, 
the  Commission  adced  whether 
requiring  the  disclosure  of  any  foctor(s) 
other  thai  the  hydrocarbon  content  of 
the  foels  would  better  assist  consumers 
in  avoiding  cold-start  problems.^* 

Twelve  comments  discussed  the 
Commission's  proposal  to  require 
composition  disclosures  for  LPG  and 
LNG.M  Two  contended  that  the 
petroleum  gas  foel  that  is  now  used  in 
automobiles  should  be  classified  as  a 
gas  rather  than  a  liquid  and  therefore 
should  not  be  regulated  in  this 
proceeding.*!  Two  others  urged  the 
Commission  to  make  clear  that  the  P  in 
LPG  (and  CPG)  stands  not  for  propane. 


"JUL 

n/d.  •116473. 

wPUlUiM  aa,  O-a.  3:  AAMA.  0-7,  S:  Sum.  D-a. 
X:  ktoadMB.  O-e,  a-S:  AGA/NCVC  D-n.  7:  WOB, 
D-IS.  S-a.  a:  ATFI.  D-IS,  »-•:  AIAM,  1^17.  S-t: 
NPGA.  D-ia.  a-3:  C8NEX.  D-ai.  a;  Twaoo.  D-tS. 
l-l:KT.B-a.). 

••  NFCA.  D-lS.  l-S:  HCT.  B-3, 1-1. 


but  for  petroleum,  because  butane, 
another  petroleum  ^s,  is  often  also 
uaed  along  with  propane  as  an 
ingredient  in  these  fuels.*'  RCT, 
however,  asked  the  Commission  to  use 
the  term  propane'  instead  of  'LPG' 
because  propane  is  always  the  principal 
component  of  the  foel  and  consumers 
are  already  familiar  with  that  tenn.*3 

Six  of  the  twelve  comments  making 
recommendations  on  this  option  for 
LPG  and  LNG  opposed  the 
Commission's  proposed  requirement  for 
composition  disclosures.  Four 
contended  that  such  information  would 
not  benefit  consumers  in  any 
meaningfol  way.M  and  two  argued  for 
alternative  approedies.**  Four 
comments  spproved  of  the  proposal  to 
require  composition  disclosures  for 
liquefied  gas  foels,  contending  such 
disclosures  would  help  consumers  in 
making  fueling  choices.** 

Tvro  comments  made  othw 
suggestions.  AGA/NGVC  said  they  were 
not  opposed  to  requiring  fuels  to  be 
labeled  according  to  their  composition, 
but  prefarred  a  disclosure  requirement 
that  "will  have  the  greatest  ability  to 
convey  the  most  pertinent  information." 
which  would  be  "the  testing  of  energy 
content  in  the  fimn  of  g^^yolTne 
equivalent  gallon,  "a^  NPGA  believed 
the  propoaed  rulemaking  v^  not 
achieve  the  Commission's  objectives  in 
the  most  efficiant  and  cost-eflective 
manner  possible  and  argued  that  all 
conaidaration  of  comparison  l«>M>Hng  for 
liquefied  gas  fuels  should  be  defured 
until  the  section  406  rulemaking.** 

Five  coaunents  addressed  what  items 
should  be  included  vdien  disclosing 


•tPhOUpa  as.  D-4.  a:  WOB.  D-12. 2-a. 

••Hcr.B-a.4. 

•^AAMA.  D-7,  Alt  A.  2  (dow  not  provide 
aM«iB|M  tniwahoii  lo  tha  coosobmH:  Sua,  I^ 
a,  S  (traaid  aol  provida  oMfol  taJomatloa  lo  Iha 
1  wonld  ba  oooftuiiig  to  moat 
■):  Mmdwik  D-a,  a  (prabaUy  too 
1  for  OHMt  coatUBWi):  CENEX,  a-21 . 3 
(aWaia  oooaaHMr  lacks  tha  todmicri  axpartse 
naadad  la  BMkaae  tniafad  pwcfaattog  dadaten 
on  dM  baaia  af  poslad  ftial  oontait) 

wTaaaoo,  D-Xl.  1  (aanMtad  laqaMnga 
■tataBMnt  thai  Iha  fnal  maats  caamoaly  aocaptad 
iadmiiy  MBdaida):  RCT,  B-2, 3  (racomaModad 
thai  tlM  CoouBiaaicB  adopt  a  vuAm  approach  by 
provldfan  oonwimar  adocaaoo  on  tha  advant%«a 
that  hara  baas  idantifiod  for  LPG.  rathar  than 
ragBlattoaa). 

MPhUlipa  aa,  D-a.  3  (tha  minimum  AmI 
compodtiflB  opliaD  paovidas  tha  moat  valuabia 
pubUc  tnintiaahnn  te  -"i^-^  a  raCuaUag  '•hi>4it|; 
was.  D-12,  S  (mpportad  tha  pnipoaai  to  diMJoaa 
folly  tha  poaribia  raBfB  of  ooBtanU  in  altonmiiva 
taaUk  ATPI.  O-lS,  2  (fuat  rompoaHion  tDfonaailoa 
1«  Am  matt  »■!  —  i  n.  -^irU  m..m..l.^.fy„  f^ 

•uppUara.  aod  tha  ooMOBiiig  pubUc):  AIAM.  D-17. 
2-^  (liiUy  aoppartad  this  paopoaal  bacaaia  auch 
I  amdd  CHtaialy  ba  baoaBdal  to  tha 


»AGA/NCVC.I>-11.7. 

••NrcA.i>-ia.a-a. 
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propane  gu  cantsnt,  i.e^  wbattv  the 
posting  and  certification  ra^iinnMot  tat 
LPG  abould  specify  that  the  ivopene 
compoDmt  be  diadoaed  aa  alU  "q>edal 
duty  grade"  pn^Mne  (i.e..  suitable  for  all 
automobiles  using  petndeum  gas)  or 
only  commercial  grade  propane  (vriiich 
may  not  be  suitable  for  most 
automobiles)  or  as  a  mixture  of  the 
two.M  No  comments  addressed  the  issue 
of  whether  the  Commission  should 
require  certain  methods  for  determining 
the  methane  or  pr(^>ane/butaDe  gas 
contmits  of  the  liquefied  gas  fiieb. 

Witb  respect  to  the  alcohol  hiels,  20 
comments  discussed  the  proposal  to 
require  hydrocarbon  range  disclosures 
for  methanol  and  fuel  ethanol.  Five 
approved  of  such  a  requirement.*! 
Fifteen  opposed  such  a  requirement.** 

Some  opposing  comments  said  that 
consumers  lacked  the  technical 
competence  to  utilize  the  information,*^ 
others  said  that  factors  other  than 
hydrocarbon  content  are  mora  relevant 
to  predicting  cold  start  performance.oa 
and  still  others  said  they  would  prefer 
diluent  approaches.^  NYDAM 
emphasized  that  the  costs  of  testing  and 
labeling  necessitated  by  the  seasonal 
variations  in  the  hydrocarb(Hi  content  of 
the  alcohol  fuels  designed  to  forestall 
cold-starting  problems  would  make  a 
hydrocarbon  content  disclosure 
requirement  too  burdensome.**  Two 
other  comments  said  that,  until  thwe  is 


••WaB,  D-12,  ATFI,  D-15,  2-3,  NPGA,  D-IB.  2; 
Texaco.  D-U.  2;  RCT,  B-2. 3. 

•oRFA.  D-1. 4  (tlw  M«iMtwl  labaling  fonnat 
providet  suffidant  infarmatioii  for  the  coniUBMr); 
was,  D-12. 5  (supported  fully  diKlouii|  tiM 
poMibi« range  of  cantaeto  in  altariMtivafeaifl): 
CFDC,  D-14. 3-5  (a  laiMl  widi  tha  ^pa  Md 
peraantaga  of  tba  fnal  compoaitian  hM  mark);  ATFI, 
D-15, 2-3  (suppoitad  using  faialcoiiuoaitioa 
labating  to  inferm  coaanman  aiuuttta  quality  of 
aach  aiteniativa  foal):  AIAM.  D-17, 2-3  (ftiUy 
mipportad  tttia  prapoaa)  bacanaa  tMk  faionMliaa 
it  banaficial  to  tha  vaaicia  opaiMo^ 

«  Mobil.  D-»,  2-3;  Chanon.  D-5,  2-3;  AAMA. 
D-7, 3-4  and  AtL  A,  2-3;  Sun.  D-B.  2-3;  Marathon. 
D-9.  2-3;  AH,  D-10;  4;  AGA/NGVC,  D-11.  7-«; 
SIQiflA.  D-13.  2-3,  NSDB.  D-18. 8;  C8NBX.  D-31, 
3;  Taxaco,  D-22, 1-2;  AMI.  I>-23. 1-3;  NYDAM.  B- 
4. 2;  DOE.  E-S.  3;  ABOI.  E-S.  1. 

K> Mobil,  D-l.  2-3;  Maiatbaa,  D-8. 2-3;  API.  D- 
10. 4;  CENEX,  I>.21. 3.  NYDAM.  B-«.  2. 

nChevroa.  D-5.  2-3;  Sua.  I>-8.  »-3:  AMI,  D-23. 
1-2. 

•«  AAMA  D-7. 3-4  (aatandad  than  «a  no 
TT—^  "rm  aMthniti  nf  maMiirlngfiwl 
compoaitiaiuH  AGA/NGVC  D-11,  7-a  (not 
3ppoaad  to  tfaia  optica,  but  would  prafar  tilting  of 
margy  cootaat  in  tha  foni  of  paolioa  aqaJTatant 
jaUonh  SCMA.  D-13,  S-3  {xarttd  f*— -Mt'im  to 
raquira  only  te  poatiBg  of  tha  typa  of  dtonattva 
liquid  fual  diraauad);  NSDB.  D-18. 6 
IracoBunandad  tba  fual  daacriplor  option);  Taxaco, 
D-22, 1-2  (suggaatad  simply  raquiriag  a  I 
iiat  tba  fM  aaatseoHioiay  KcapT 
ipaciBcations);  DOE.  B-S.  3  (lariaiM  _ 

q>tiao  of  raquMng  poating  of  octana  lalii^  for  all 
iliaraaUTa  fuds);  ABIN,  E-6, 1  ftacomaandad  tha 
Ktana  postfng  optfoB  far  aR  ftMls)L 

••NYDAM.E^2. 


more  empirical  data  on  cold  start 

Emblems  and  their  solutions,  it  would 
a  pr«natun  to  require  disclosure  of 
any  iactois  relating  to  cold-start 
pwfonnance.**  CDJEX  also  urged 
having  disdosuies  that  simply  advise 
consumers  to  follow  the  instructions 
from  their  vehicles'  manufacturers.*' 
Three  comments  preferred  a  tiiaclosure 
that  the  fuels  meet  all  relevant  industry 
standards.**  Mobil  argued  that  requiring 
diaclosines  of  ranges  of  hydrocarbons 
might  give  incentives  to  manufactxirers 
to  aim  for  the  lowest  percentage  of 
hydrocaibtms  because  consumers  might 
think  that  fuels  with  the  highest  alcohol 
fuel  contrat  are  always  best  for  their 
vehicles.^*  Two  comments  approved  of 
principal  ingredient  disclosures,  but  not 
hydrocarbon  content  disclosures.ioo 
Gbly  one  cxunment  addressed  the  issue 
of  whether  the  Commission  should 
prescribe  certain  m&thods  for 
determining  the  composition  of  the 
alcohol  fuels.  ATFI  supported  the 
designation  of  an  appropriate 
methodology  to  determine  fuel 
composition,  but  did  not  recommend 
any  specific  methodology.ioi 

Based  on  all  the  comments  received 
in  this  proceeding,  the  Commission  has 
determined  to  require  a  modified 
version  of  the  fiiel  composition  option 
proposed  in  the  NPR.  As  discussed  in 
detail  in  Part  III.A.5,  below,  the 
Commission  is  requiring  for  each 
alternative  liquid  automotive  fuel  the 
disclosure  of  the  principal  fuel 
ingredient  by  percentage  of  volume.  The 
Commission  hias  determined  not  to 
require  disclosures  of  ranges  of 
hydrocarbon  content  for  alcohol  fuels 
because  the  record  does  not  show 
sufficiently  that  knowledge  of 
hydrocarbon  content  would  provide 
consumers  benefits  in  avoiding  cold- 
start  problems  or  even  that  most 
consumers  would  imderstand  the  reason 
for  such  disclosures. 

The  Commission  has  included  in  the 
Fuel  Rating  Rule  as  an  alternative  liquid 
automotive  fuel  the  petrolmun  gas  fuel 
now  used  by  automotive  vehicles 
because  the  fuel  is  stored  and  dispensed 
to  ccmsumers  at  least  substantially  in  a 
liquefied  state.102  in  the  NPR,  the 


••SIGMA,  B-13.  3:  CENEX,  D-21. 3. 
•'CENEX.&-21.3. 

••AAMA.  D.7, 1-2;  Marathon.  D-9. 2;  Taxaco. 
D-22.1. 
••M6faU.D-4.2. 

looMamlboa,  D-fl.  2-i;  SIGMA.  D-13. 2-3. 
>«  ATFI,  D-15, 2. 

"B  Soma  oommants  wg*d  tha  CoaDmiaaioo  to 
wait  tutil  tba  aactioa  406  rulamaking  to  addraas  tha 
liquaflad  patrulaim  gas  foals  at  tha  sama  tima  tha 
compcaaaad  natural  gas  Ibals  aracoosidand.  Othan 
uigadthaCommiaaiontotiaattfaacompiaasad 
natural  gas  fbals  now  akng  with  tha  UqualM 
patrolaum  ftiais.  Tha  CaamdaiiaB.  howvfcr.  Iad» 


Commission  prt^ioaed  describii^  this 
foal  with  tha  tann  "Liquified  Propane 
Gas."  le*  As  explained  above,  several 
oommaDts  raised  coocams  about 
proposed  disdosura  requirements  for 
LPG  in  li^  of  this  designation.  Tba 
Commission  now  uses  the  term 
"Liquified  Petroleum  Gas"  because  that 
is  the  term  used  in  the  definition  of 
"alternative  fuel"  in  section  301  of  EPA 
92.  The  certification  and  posting 
provisions  of  the  Fuel  Rating  Rule, 
however,  as  explained  in  Part  III.A.5.. 
below,  do  not  require  choosing  between 
the  terms  "Liquified  Petroleum  Gas" 
and  "Liquefied  Propane  Gas."  Either  of 
those  designations  or  just  the  expression 
"LPG"  or  any  other  commonly  accepted 
designation  may  be  used  to  describe  the 
fuel  so  long  as  the  minimum  percentage 
by  volume  of  the  propane  content  (i.e.. 
the  principal  component  of  the  fuel]  is 
disclosed.  Finally,  because  the  Fuel 
Rating  Rule  does  not  require  adherence 
to  particular  fuel  specifications,  it  is 
unnecessary  to  require  that  mariteters 
specify  whether  LPG  contains  special 
duty  grade  propane  or  commercial  grade 
propane,  as  was  suggested  by  some  of 
the  comments.  iM 

3.  Heating  Value  (Energy  Content) 
Option 

As  another  option,  the  Commission 
proposed  requiring  a  label  comparing 
each  alternative  liquid  automotive  fuel 
to  gasoline  in  terms  of  the  approximate 
mileage  a  car  would  get  by  using  an 
equivalent  volume  of  each  fuel.ios  The 
comparison  would  be  based  on  the 
heating  value,  or  energy  content,  of  each 
fuel.  The  Commission  proposed  two 
alternative  labels  for  this  option:  the 
first  compared  how  many  gallons  of  a 
given  alternative  Uquid  automotive  fiiel 
were  needed  to  drive  as  far  as  one  could 
drive  on  a  gallon  of  gasoline,  and  the 
second  compared  how  far  one  could 
drive  on  a  gallon  of  a  given  alternative 
liquid  automotive  fuel  as  compared  to 
how  far  one  could  drive  on  a  gallon  of 
gasoline.  The  Commission  stated  that 
the  advantage  of  this  type  of  label  was 
that  the  disclosed  information,  coupled 
with  the  price  of  the  ftiel,  would  give 
consumers  with  flexible  fuel  vehicles 
the  ability  to  make  choices  among 
different  fuels. 


tha  diicration  to  altar  tha  provisions  of  EPA  92  in 
this  regard. 

>«»  For  LPG.  Tha  California  Air  ResourcM  Board 
usas  the  tenn  "Liquefied  Petroieuoi  Gas."  iiowevw, 
baiad  on  discussions  the  CommiMion's  staff  had 
with  Dapartmant  of  Eoargy  stafi  and  staff  at  tha 
National  Propana  Gas  Associatioa.  in  the  NPR  tha 
Commissioo  proposad  using  tha  larm  "LiquafSad 
Propana  Gas." 

<M  Saa  nola  89,  $upw. 
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The  Comminion  racsivwl  24 
commants  ragarding  this  opticm.iM  tU 
of  which  opposed  or  criticind  iU«^ 
Some  comments  stated  that  the  heating 
values  in  the  Commission's  propoaed 
Heating  Values  Chart  (based  on 
information  obtained  from  the 
Interagency  Commission  on  Alternative 
Motor  Fuels  and  the  Department  of 
Energy)  were  incorrect  >«•  Chevron 
suted  that  the  chart  did  not  account  for 
the  fact  that  heating  values  vary  with 
foel  composition.  *o*  Two  comments 
contended  that  the  Heating  Values  Chart 
should  list  a  range  of  values  for  LPG  (to 
leflect  its  composition)."^  i^l«  three 
others  contended  that  measuring  Btu 
content  was  expensive  and  not 
appropriate  Ua  a  partioilar  batch  of  any 
of  the  fuels.m  AMI  commented  that  "a 
simple  means  of  clarifying  the  difiisrent 
Miergy  densities  of  the  fuels  is 
needed""' 

Some  comments  stated  that  the 
proposal  would  not  provide  consumers 
with  useful  information.  PMAA  stated 
that  the  purported  benefits  to  consumers 
were  speculative  and  not  worth  the 
costs  to  industry."'  RFA  stated  that 
posting  a  label  declaring  that  ethanol 
has  a  lesser  fuel  economy  than  gasoline 
would  incorrectly  lead  gasohol 
purchasers  into  believing  they  would 
suffer  fiiel  economy  penaltiee."*  Other 
comments  stated  that  the  information 
was  useful  to  consumers  only  when 
choosing  a  new  vehicle  or  deciding 
whether  to  convert  an  existing  vehicle 


toRFA.  D-l:  PhilliiM  ee.  D-3:  Mobil.  D-4: 
OwnoD.  D-9;  AAMA.  D-7:  Sun.  D-a:  M«r>thon. 
D-e:  API.  D-10;  ACA/NGVC  D-l  1 ;  W»B.  D-12: 
SIGMA.  D-13;  (TDC  D-14:  ATTl.  I>-15;  AIAM.  D- 
17;  PMAA.  D-IS:  NPGA.  D-IS:  AEC.  D-20;  CENEX. 
D-21:  AMI.  0-23;  RCT.  B-2:  PPC  B-3:  NYDAM.  B- 
4;  DOE.  E-S:  ABDI.  E-S. 

>or  Mobil  oppoMd  additionAl  Ubaling  g«n«rally 
but  coodudwi  thai  thU  optica  hat  "th«  moat 
inttP«««g  to  tb»  pubiic"  and  "ha*  th*  nod  nMrit" 
MobU.  D-4.  2. 

lo*  AAMA.  D-7.  AB.  A.  3.  (baating  valua*  ior  LPG 
■Mi  LNG  «•  iocoRact;  valuaa  in  chart  ibould  ba 
basad  on  nat  not  poaa.  haatiac  valuat):  API.  D-IO. 
6  (fHM):  was.  D-12. 4  (baaUnf  valoa  for  LPG  U 
incotracl):  AEC  D-20. 1  (mbm);  CSMEX.  D-21.  3 
(haaboc  vahia  of  LNG  nay  Twy  witWy):  ABDI.  B- 
S.  2  (chart  thoold  be  baMd  OB  lowM.  Bot  hi|b«. 
haaUag  valua^- 

M*(^avfoa  abo  stalad  that  lapofting  haating 
vahiaa  to  tha  naaraat  oaa  Btu/gaUoa  "fw  cwaada 
tha  accuiacy  of  tha  datanninatioa*.'*  Cbama.  D- 
S.3. 

iMWaB.  D-12.  S:  ABC.  D-30. 1. 

i«  Chanoo.  D-«.  3:  AAMA.  D-7.  AB.  A.  3i  API. 
D-10.S. 

I  u  AMI  hirthv  alilad  that  tha  avanga  vohima  o( 
foal  laqoirad  to  driva  tha  MBa  dialMioa  at  gMoUaa 
l>  "coaimoiily  accaptad."  Md  thai  tha  CooiiBiatioa 

ihoiild  adopt  "ttw  MM  apprti«^  v^d  **>oM  •* 
CaUfofiiia."  AML  D-23.  l.  AMI  did  not  hirthar 
•KpUn  Us  laaaoat  for  tupportiag  br  this  optioo. 

iMPMAA.D-ia.2. 

"«ilFA.D-l.S. 


to  an  alternative  foel.  and  not  when 
refueling.!** 

Numerous  comments  stated  that 
labeb  based  on  heating  values  would  be 
confusing  or  misleading  to  omsuman, 
for  various  reasons.  First,  they  argued 
that  driving  range  and  foel  economy 
(miles  per  gallon)  are  the  function  of 
many  variiAlea  (e.g.,  engine  design, 
engine  efficiency,  driving  habits)  and 
not  simply  the  volumetric  energy 
content  of  a  foel.  As  a  result,  Btu  ratings 
do  not  always  accurately  reflect  actual 
foel  economy."*  Second,  three 
comments  stated  that  the  volumetric 
comparisons  ignored  foel  cost,  and  that 
price  comparisons  were  the  most 
important  factors  driving  which  foel  a 
consumer  would  purchase."'  Finally, 
six  comments  concluded  that  labels 
baaed  on  heating  values  would 
encourage  consumers  to  purchase 
gasoline  (leading  to  engine  damage  if 
uaed  in  engines  not  designed  for 
gasoline),  because  this  labeling  option 
makes  the  alternative  liquid  automotive 
foels  appear  less  efficient  than 
gasoline."* 

Some  comments  raised  concerns  with 
the  proposed  labeling  formats.  Mobil 
commented  that  the  proposed  labeling 
formats  were  flawed  because  they  were 
long  and  cumbersome."*  AAMA  noted 
that  both  labeling  options  incorrectly 
assume  that  vehicle  efficiencies  are  the 
same  for  gasoline  and  alternative  liquid 
automotive  foels.i»>  AGA/NGVC  stated 
that  the  foeU  ^ould  be  rated  and 
compared  in  terms  of  price,  either  by 
Btu's  per  gasoline  equivalent  gallon  or 
foel  cost  per  fixed  Btu."i  RFA  and 
Phillips  66  favored  posting  the  actual 
heat  content  of  the  fuels  in  Btu's  rather 
than  comparing  the  foels  to  gasoline.i» 
Two  other  comments  proposed 
disclosing  the  reduction  in  toxins  and 


UMI 


"■Phillip*  Se,  D-3.  3-4:  Sun.  D-8.  2-4: 
Maiathon.  D-e.  3:  API.  D-10. 5:  SIGMA.  D-13. 3: 
CPDC.  D-14  4;  CENEX  D-21,  3:  NYDAM.  B-».  2. 
SaaaUo  AIAM.  D-17. 3  (ttttiiig  gnafaUy  ttiat  tha 
infofnatioB  would  not  ba  uaaful  to  oonsuman  in 
comparing  which  fuai  to  pufchaaa). 

n«RFA.  D-l.  S:  GhavTOG.  D-S,  3:  Sun.  D-8.  3- 
4;  Mwatfioa.  D-S.  3:  API.  D-10.  5:  AGA/NGVC.  D- 
11. 7:  CPDC.  D-14. 4:  NPGA.  IV19. 2:  CENEX  D- 
21. 3:  RCT.  B-2.  3-4:  NYDAM.  B-l.  2:  ABDI.  fr-S. 
1. 

t<T  AGA/NGVC  D-l  1.  S-e  (labab  should  disdoaa 
tha  coat  par  aal  amunt  of  Btu*  for  aU  fuaU):  PCC. 
B-3. 1-2  (IMW):  NYDAM.  E-4. 2  (coBauman  wiU 
■natiin  aach  hial's  parfamanca  to  maka  valid 
ptica  coMparlaooa). 

tuPhUlipa  ae.  D-3. 4:  API.  D-10.  S;  CFDC.  D- 
14. 4:  ATFL  D-15. 3:  NPGA.  D-19, 2:  K:T,  B-2.  3. 

"•MohU.  D-4. 2. 

u*  AAMA.  D-7. 2X 

i»t  AGA/NGVC  D-11. 4. 8. 

laRFA.  D-t.  S  (oppoaad  Ihia  optioa  gnaraUy 
but  frroiad  poatii^  Biiniatta  Btu  cooiaBl  only  "if 
dia  ICIo^niaiioa  llndt  it  naoaiianr  to  pott  MOW 
tort  of  iaianMbaa  lotatlvo  to  MMiiy  coataafl: 
PhUUpa  aa.  D-3. 4  (aaiM). 


Other  pollutants  expected  by  using  a 
particular  fuel."* 

After  considering  the  record,  the 
Commlssioo  has  decided  not  to  require 
labels  baaed  on  heating  values.  Instead 
of  helping  consumers  make  informed 
purdiasing  decisions,  the  comments 
indicate  that  this  option  would  not 
benefit  consumen  and  might  instead  be 
confusing  or  misleading.  "Ilus  is  because 
the  volumetric  energy  content  of  a  foel. 
as  measured  by  its  Btu  rating,  is  an 
impredaa  gauge  of  that  foel's  actual  foel 
economy.  In  light  of  this  and  the  other 
concerns  and  objections  noted,  the 
Commission  has  decided  not  to  adopt 
this  option. 

4.  Fuel  Descriptor  Option 
As  another  option,  the  Commission 

Eropoaed  requiring  that  the  alternative 
quid  automotive  foel  pumps  identify 
the  foels  for  consim[iers.i>4  The  foel 
descriptors  the  Commission  proposed 
were  baaed  on  the  terms  developed  by 
and  included  in  the  California  Air 
Resources  Board's  proposed 
specifications  for  the  alternative  foels. 
"niose  terms  are: 

"M-lOO  foel  methanol:" 

"M-85  fuel  methanol;" 

"B-lOO  foel  ethanol;" 

"B-«5  fuel  ethanol;" 

"Liquefied  Propane  Ga*:"t»  and, 

"Liquefied  Natural  Gas." 

The  Commission  proposed  that  the 
foels  would  have  to  meet  certain 
technical  specifications,  such  as  those 
proposed  by  the  State  of  California,  as 
a  condition  to  the  descriptor  posting. 
The  Commission  noted  tnat  additional 
specifications  are  likely  to  be  developed 
by  alternative  vehicle  manufactiirers 
and  fuel  suppliers  in  conjiuction  with 
ASTM  (as  has  been  done  for  gasoline). 
Noting  that  ASTM  and  DOE 
specifications  for  the  alternative  liquid 
automotive  foels  may  not  be  completed 
within  the  time  allotted  for  this 
rulemaking,  the  Commission  asked 
whether,  as  an  alternative  to  the  ASTM 
specifications,  it  should  adopt 
specifications  analogous  to  California's 
as  interim  specifications  imtil  ASTM  or 
others  develop  and  approve 
specifications.^'* 

The  Commission  noted  in  the  NPR 
that  deacriptor  labeling  in  conjunction 
with  foel  ^edfications  could  direct 
consumers  to  the  correct  foel  dispenser 
and  assure  consumers  that  they  are 
purchasing  a  product  that  satisfies 
automobile  engine  minimum  content 


tss  NPGA.  D-ia.  2:  RCT,  B-2. 4.  Saa  abo 
diicmtfcwi  in  Part  0.  D..  abova. 
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requirenMDts.  which  may  be  specified 
in  their  owner's  mamials.  Thus,  the 
descriptcm  and  accompanjring 
specifications  could  coostitute  a 
"rating"  for  the  alternative  liquid 
automotive  fuels  pursuant  to  saction 
1501(b)  of  EPA  92.127  Under  this  option, 
the  Oammission  suggested  that  it  could 
require  certification  and  posting  of  the 
descriptors  and  develop  and  publirii  in 
the  final  rule  minimum  spedfications 
for  the  ahemative  fuels.  The 
Commission  specifically  asked  for 
comments  cm  what  specifications  would 
be  approi^ate  for  each  foel. 

Fifteen  comm«its  discussed  the  fuel 
descriptor  option.m  Three  generally 
opposed  the  option,  stating  it  provided 
little  or  no  benefit  to  consumers.iM 
Nine  generally  supported  the  deacriptcv 
approach,  but  only  if  use  of  the 
deacriptOT  were  besed  on  consensus  fuel 
standuds  or  spedfications.iao  Two 
comments  suppcMled  the  descriptn' 
apimMch  if  the  dispenser  label  also 
included  a  disclosure  of  the  minimum 
percentage  of  the  principal  component 
of  the  fuel.  131 

Another  commenter,  SGMA, 
suggested  requiring  the  disclosure  only 
o(t  fuel  descriptor,  without 
accompanying  specifications.  S(^4A 
stated  that  the  most  important 
information  for  consumers  (rf  an 
alternative  fuel  is  that  their  v^cks  will 
functiim  properly  using  the  fuel 
dispensed.  SIGMA  contended,  therefore, 
that  the  pump  need  only  be  labeled  to 
disclose  that  it  dispenses  the  fiiel 
identified  by  the  automobile 
manufacturer  as  being  appropriate  for 
operating  the  consumer's  vehicle,  m 

Six  comments  suggested  that,  in 
selecting  standards  on  whidi  to  beae  use 
of  the  descriptors,  the  Commission 
should  adopt  ASTM  or  other  consensus 
standard8.i>3  Under  this  approach, 
disclosure  of  a  particular  hiel  descriptor 
would  indicate  that  the  fuel  meets 
technical  specifications  estaUished  by  a 
recognized  standards-setting 
organization.  Standurds  e8td}lished 
under  this  jHDceas  would  have  the 
advantage  of  being  developed  with 


w  stctiim  1501(14  orpuk  L  lee-tas.  loe  sw. 

2776, 399a  (codiAad  it  19  UAC  2821). 

iMRFA.  D-1.  S:  FUiUps  BO.  D-3, 4;  Mobil.  D-t. 
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Mnadion.  D-fl.  3;  AR.  D-10. 1. 6;  SCMA.  0-13. 
2:  CFDC.  D-14, 4;  ATFl  D-15, 3;  NPGA.  D-19.  3; 
CBNEX.  D-n.  3;  KT.  B-a.  4;  NYDAM.  B-(.  I. 

iM  MoUk  EV-4. 2:  NPGA.  D-ia.  a.  RCT.  B-a.  t. 

1*0  RFA.  D-1,  S:  OMVTOn.  D-S.  4;  AAMA.  D-7  4; 
Sun.  D-«,  2;  Marathon.  D-e.  2;  API.  D-IS.  •;  ATFI. 
D-IS.  3:  CENEX,  D-21. 3;  NYDAM.  B-t.  1. 

til  PhilUpa  66.  D-3. 3  CFDC.  D-14.  S. 

iuSKatfA.D-iaa. 

u*  CtenOB.  D-S.  4:  AAMU^  0-7.  «:  I 
9.  X:  API.  D-ia.  2;  CENSX.  D-U.  >-«:  Ta 
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input  fitnn  and  approval  of  engine 
manufacturers,  fuel  suppliers,  users, 
and  regulators.  Such  an  approach  would 
benefit  consumers,  because  they  could 
determine  easily  whether  ahemative 
liquid  automotive  fuels  marketed  under 
these  descriptors  are  compatible  widt 
the  original  vehicle  equipment 
manufacturer's  requirements.  In 
addition,  this  aprmiach  would  allow  an 
ahemative  Uquid  automotive  fuel 
supplier  to  improve  the  fuel  beyond  the 
minimum  specifications  and  prranote 
the  improved  foel  over  those  of  its 
competit(xa.iM 

As  anticipated  by  the  Conunissian, 
however,  the  primary  ob)ectian  to  this 
option  was  that  neither  ASTM  nor  any 
other  consensus  standards-setting 
organization  hu  developed  and  adopted 
specifications  and  standards  for  most  of 
the  alternative  liquid  automotive 
foeb.iM  Commenters  noted  that  ASTM 
has  developed  a  standard  for  LPG  (D 
1835)  and  has  proposed  a  standard  for 
M-85  (ASTM  proposed  specification 
P232).i3«  ASTM's  LPPG  specifications 
may  change,  however,  as  data  are 
collected  on  LPG  mixtures  with  higher 
butane  c(»tenta.i37  ASTM  has  not 
proposed  or  devdoped  fuel 
qMcifications  for  E-100.  M-lOO,  ESS 
or  LNG.  With  respect  to  E-85. 
commenters  noteid  that  Gwieral  Motors 
("GM")  has  developed  a  standard  fiur 
use  with  its  E-A5/FlexiUe  Fuel  vehicles 
(GM  standard  GM  4729M).im  AAMA 
also  indicated  that  GM  has  developed  a 
standard  for  use  with  its  M-BS/Flttdble 
Fuel  vdiiclas.  AAMA's  comment,  which 
incorporates  comments  from  GM, 
recommended  that  the  Commission 
adopt  GM's  E-«S  and  M-B5 
specifications  on  an  interim  basis  until 
ASTM  standards  for  E-85  and  M-85  are 
accepted  by  the  industry.is" 

Four  comments  also  opposed 
Commission  adoption  of  the  alternative 
liquid  automotive  foel  specificati(xu 
proposed  by  the  California  Air 
Resources  Board,  because  they  ware  not 
developed  by  a  consensus  process,  are 
technically  flawed,  and  were  developed 
for  California's  particular  needs  and 
therefore  could  be  overly  restrictive  for 
other  parts  of  the  country. im  For 
example,  AAMA  commented  that 
because  California  has  a  moderate 


•MAPI.  D-IO.  6;  RPA.  D-1. 6. 

iMObsTTon,  D-5. 2;  AAMA.  D-7. 4;  CFDC  D-14, 
3. 

•MChavron.  D-S.  4:  AAMA.  D-7. 4:  Son.  D-a.  2; 
API  D-lOl  4-7;  NPGA.  D-19i.  2. 

<>'Sun.D-«.4. 

UBIFA.  D-1, 0;  OwnaB.  D-S.  4:  AAMA.  D-7. 4; 
Sun.D-8.4. 

iMAAMA,  D-7, 2. 

M*Ch**roi>.  D-5. 4:  AAMA.  D-7. 4;  Sua.  O-*,  9; 
API  D-10, 6. 


dimate.  its  spedfications  do  not  fully 
addraas  the  low  temperature  starting 
requiraments  for  M-^5  and  E-65  in  the 
rest  of  the  country. i4i  Also,  AAMA 
stated  that  CaUforaia's  spedfications 
bil  to  contrd  contaminants  for  these 
foels  at  a  sufiidently  low  level  to  ensure 
good  vriiicle  foel  system  durability. 
AAMA  states  that,  for  example, 
experience  with  M-65  in  California 
shows  that  vehide  problems,  such  as 
fiher  plugging,  were  encountered  due  to 
contaminants  introduced  into  the 
alternative  foel  by  the  dispensing 
system.i«> 

Disclosure  of  a  foel  descriptor  based 
on  accepted  and  approved  fuel 
spedficaticms  and  standards  could 
provide  meaningfol  information  to 
consumers  relating  to  the  quality  of  the 
foel  they  are  purchasing.  After 
considering  the  aforementioned 
comments,  however,  the  Commission 
finds  that  adequate,  generally  accepted 
standards  and  spedfications  suitable  for 
nationwide  use  do  not  presently  exist 
for  most  alternative  liquid  automotive 
foels.  Further,  the  Commission  has  an 
insuffident  record  and  basis  on  whidi 
to  establish  spedficaticms  for  alternative 
liquid  automotive  foels.  Therefore,  the 
Commission  has  determined  not  to 
require  the  certification  and  posting  of 
uniform  fuel  descriptors,  as  origiruuly 
proposed. 

Tne  Commission  fiavors  the 
development  of  specifications  and 
standards  that  define  alternative  liquid 
automotive  fuels  by  a  consensus 
standarde-aetting  organization,  such  as 
ASTM,  or  by  a  government  agency  with 
appropriate  engineering  and  technical 
expertise  to  set  such  spedfications  and 
standards  for  nationwide  use.  This 
would  permit  partidpation  by  affeded 
parties  sudi  as  alternative  foel 
producers  and  providers,  engine 
manufacturers,  regulators,  and 
consumers,  among  others.  It  would 
provide  opportimities  for  review  by 
individualfl  and  organizations  with 
acknowledged  technical  expertise,  and 
would  provide  a  medianism  for 
evaluation  of  any  proposed  test  methods 
and  procedures  necessary  to  determine 
compliance  with  the  standards. 
Although  the  Commission  is  not 
adopting  the  foel  descriptor  option  as 
proposed,  it  is  adopting  a  variation  of 
the  foel  description  and  composition 
proposals,  as  discussed  in  detail  in  Part 
III.A.S.,  below. 

5.  Final  Rule 

After  considering  all  the  comments 
received  in  light  of  the  purposes  of  EPA 
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92  and  of  PMPA,  as  amendad,  the 
Conunissi(Hi  has  detenninad  that  the 
automotive  fuel  rating  for  alternative 
liquid  automotive  fuels  should  be  the 
commonly  used  name  of  the  fuel  with 
a  disclosure  of  the  amount,  expressed  as 
a  minimum  percentage  by  volume,  of 
the  principal  component  of  the  fuel, 
lltose  covered  by  the  Fuel  Rating  Rule 
also  may  include  a  disclosure  of  other 
compcments  as  a  minimum  percentage 
by  volume,  if  desired.  To  simplify  the 
Iwels,  homrever,  the  CommissiGn  is  not 
requiring  that  the  words  "by  volume" 
appear  on  the  label.  Those  who 
detnmine  the  automotive  fuel  retins  for 
an  alternative  liqidd  automotive  fuel 
must  have  a  reasonable  basis,  consisting 
of  competent  and  reliable  evidence,  for 
the  claimed  percentage  by  volume  of  the 
principal  component  and  any  other 
component,  of  the  alternative  liquid 
automotive  fuel  that  they  cntify  or  post 

Hds  rating  approach  for  the 
alternative  liquid  automotive  fuels  will 
provide  consumers  with  information 
necessary  to  make  informed  fuel 
purchasing  decisions.  It  also  will 
provide  fuel  producers  and  marketers 
vfith  the  flexibility  to  develop  and  blend 
fuels  appropriate  for  location  and 
climate,  consistent  with  U.S. 
Envinmmental  Protection  Agency  and 
original  equipment  manufacturer 
requirements.  The  Commission's  action, 
therefore,  will  assist  in  the  development 
and  use  of  alternative  liquid  automotive 
fuels  and  alternative  fueled  vehicles. 

The  Commission  recognises  that  the 
selection  process  between  competing 
alternative  liquid  automotive  fuels 
essentially  is  concluded  when  the 
alternative  fueled  vehicle  is  acquired, 
because  the  vast  ma)ority  of  such 
vriiides  wrill  not  have  the  capability  to 
operate  on  more  than  one  fuel.  Thus, 
efforts  to  provide  consumers  with 
extensive  information  comparing 
various  different  types  of  alternative 
fuels  is  best  done  prior  to  the  time  the 
vriiicle  is  acquired,  not  at  the  refueling 
station.  Once  the  alternative  fueled 
vehicle  has  been  purchased,  the  vehicle 
owner  primarily  needs  information 
indicating  that  the  foel  available  from  a 
particular  dispenser  is  suitable  for  that 
vdiicle.i«> 

The  rating  requiremmt  adopted  today 
is  condstent  with  many  comments  the 
Commission  received  on  the  four 
options  proposed  in  the  NPR,  in 
partiodar  comments  relating  to  the 
"fuel  descriptor"  cation.  But.  not  all 
comments  fevor  the  automotive  fuel 
rating  approach  the  Commission  is 
taking.  Three  cmnmenters  genwally 
oppoesd  a  fiiel  composition  label,  two 


stating  that  the  average  consiuner  lacks 
the  technical  expertise  needed  to  make 
an  informed  fuel  selection  dedsicm  on 
the  basis  of  posted  fuel  content,***  and 
the  other  stating  that  it  does  not  provide 
meaningful  information  to 
consumers.**" 

Many  of  the  comments,  however, 
stressed  that  consumers  of  alternative 
fuels  need  information  that  directs  them 
to  the  awrect  fuel  dispenser  by  clearly 
identifying  the  type  of  fuel  bebig 
dispensed,  and  providing  information 
that  can  help  them  determine  whether 
the  fuel  satisfies  their  sutomobile 
engine's  minimum  requirements. **• 
llieee  comments  stated  that  such  a 
disdosiue  approach,  used  in 
conjimction  with  the  owner's  manual 
containing  the  vehicle  manufacturer's 
fuel  recommendations,  would  provide 
consiuners  with  the  informaticm 
necessary  to  select  the  fuel  on  which 
their  vehicle  has  been  designed  to 
perform  optimally.  By  allowing 
consumers  to  choose  among  different 
blends  of  foels  (e.g.,  LNG  with  a 
methane  content  of  90  versus  95).  the 
Commission's  approach  provides  a 
"rating"  measure  consistent  wdth  the 
purpose  of  the  statute.**' 

W&B,  for  example,  in  its  discussion  of 
a  proposed  label  for  LPG  and  LNG. 
stated  that  it  generally  supjMwted  a 
requirement  to  disclose  fully  the 
possible  range  of  contents  in  alternative 
fuels.***  AITI  supported  the  use  of  fuel 
compositiao  labeling  to  inform 
consumers  about  the  quality  of  each 
alternative  fuel  they  are  purchasing. 
ATFI  commented  further  that  fuel 
composition  is  the  most  relevant 
information  for  vehicle  manu&cturers. 
fuel  suppliers,  and  the  consuming 
public***  AIAM  commented  that  it 
fully  supported  the  Commission's 
proposal  to  require  a  disclosure  of  the 
minimtun  percentage  by  volimie  of  the 
principal  component  of  LPG  and 
LNG.*ao  CFDC  sUted  that  ramiiring  that 
a  label  be  posted  by  type  and  percentage 
of  foel  composition  has  merit.  It  said 
that  a  label  that  simply  discloses  what 
the  type  of  foel  is.  accompanied  by  a 
disclosure  of  the  minimuni  percentage 
of  the  main  component  of  the  foel. 
would  provide  assurances  to  consumers 
that  the  fuel  purchased  meets  certain 
requirements  relating  to  vehicle 
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performance.***  Phillips  66  stated  that 
consumers  of  alternative  foels  will  pay 
partknilar  attention  to  the  foeling 
recommendations  of  the  owner's 
manual  or  the  directions  provided  by 
the  foel  conversion  center.  Phillips  66 
concluded,  therefore,  that  a  minimxim 
foel  composition  disclosure  reouirement 
%vould  provide  the  most  valuable  public 
information  for  making  a  refoeling 
dioios.  Phillips  66  further  concluded 
that  since  the  alternative  foels  being 
considerad  ate  prindpally  compounds, 
in  contrast  to  gasoline  and  diesel  foels. 
which  are  blends,  a  consumer  benefit 
could  be  gained  by  the  jposting  of  a 
minimum  peroantage  of  the  principal 
compound.*** 

The  foel  composition  disclosure 
required  by  the  Fuel  Rating  Rule  has  the 
further  advantage  of  being  easily 
applied  to  foels  that  may  he  offered  in 
the  foture  (within  the  limits  of  the 
definition  of  "alternative  foel")  that  are 
not  specifically  discussed  in  this  Notice. 
For  example,  niel  producers  may  market 
various  blends  of  alcohols  and  gasoline, 
sudi  as  M-80  or  K4-90,  or  various 
combinations  of  liquefied  petroleum 
gases.  The  Fuel  Rating  Rule  will  provide 
the  frameworic  for  proper  disclosure  of 
the  automotive  foel  rating  of  such  foels. 
blends,  or  combinations.  Because  the 
disclosure  requirements  of  the  Fuel 
Rating  Rule  are  generic  and  easilv 
complied  mrith,  and  because  the  labels 
are  standardiad  for  alternative  liquid 
foels,  the  Rule  should  assist  in  advising 
consumers  about  the  availability  of 
alternative  liquid  foels  and  thus  help 
promote  development  of  these  foels. 
Further,  the  Fuel  Rating  Rule 
requirement  that  marketers  disclose  the 
principal  component  of  each  foel 
should  encourage  the  industry  to 
develop  uniform  consensus 
specifications  for  all  alternative  liquid 
automotive  foels  both  to  provide  a 
standardized  "reasonable  basis"  for 
required  disclosures  and  to  ensure  the 
uniform  quality  of  the  foels  sold. 

In  addition,  maricet  forces  should 
operate  to  keep  any  differences  among 
sellers  ofiering  the  same  type  of  foel,  but 
using  different  test  methods,  within 
reasonable  bounds.  Cooperation 
betwreen  foel  producers  and  engine 
manufecturers  is  necessary  to  ensure 
that  new  engine  developments  and  new 
foels  can  be  accommodated.  In  this 
respect,  foel  qualitv  and  engine  design 
depend  on  each  other.**^  Engine 


<*t  CFDC  D-14,  3-a. 

inphllU|M6S.D-3.S-4. 
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designers  must  be  aware  of  what  fuels 
will  be  available  in  a  particular  market 
and  the  fuel  producers  must  know  the 
fiiel  reqiiirements  of  vehicles  on  the 
road.  In  any  event,  the  use  of  alternative 
fuels  and  their  acceptance  will  depend 
on  the  development  of  and  adherence  to 
fuel  quality  standards.  Such  standards 
also  would  include  standard  test 
methods  for  determining  all  the 
necessary  specified  properties. 

Two  comments  stated,  however,  that 
a  required  fiiel  composition  label  will 
increase  testing  costs  and  labeling 
problems  for  the  industry.  One 
comment  stated  that  labels  for  the 
alcohol  fuels  will  have  to  be  changed  on 
a  seasonal  basis  as  the  fuels'  contents 
change  to  address  cold-start 
problems.iM  The  other  stated  that 
seasonal  LPG  labels  might  be  necessary 
due  to  varying  butane/propane 
concentrations.! OS  The  Commission's 
requirement  that  the  disclosure  of  the 
amount  of  the  principal  component  of 
the  fuel  be  expressed  as  a  minimum 
percentage  by  volume  should  obviate 
the  need  for  frequent  label  changes,  yet 
allow  for  seasonal  label  changes,  if 
desired. 

While  some  commenters  preferred 
having  fiiel  specifications  set  in  the  rule, 
the  Commission  has  determined  that 
there  is  not  now  a  sufficient  basis  for 
imposing  single,  nationwide 
specifications  for  most  of  these  fuels. 
Neither  ASTM  nor  any  other  standards- 
setting  entity  has  developed  and 
adopted  consensus  specifications  and 
test  methods  for  most  of  the  liquid 
alternative  fiiels.  Nor  do  federal 
specifications  currently  exist.  ASTM  has 
developed  a  standard  for  LPG  and  has 
proposed  a  standard  for  M-8S.  but  has 
not  developed  or  proposed  fiiel 
specifications  for  E-lOO,  M-100.  E-85, 
or  LNG.  C^  has  developed 
specifications  for  M-85  and  E-85  im 
and  the  State  of  California  has  issued 
final  alternative  liquid  automotive  fuel 
specifications.  However,  there  are 
definitional  inconsistencies  among 
these  staj^dards  with  respect  to  the 
contents  of  the  alternative  liquid 
automotive  fuels.  For  example,  ASTM's 
proposed  specification  for  M-85  fuel 
methanol  requires  a  minimum  85% 
methanol  by  volume.  California's 
proposed  specification  requires  a 
minimum  84%  methanol,  and  GM's 
proposed  specification  suggests  a  range 
of  minimum  methanol  content  from  74- 
84%.  depending  on  the  average 


temperature.  Although  the  Commission 
could  adopt  one  of  these  specifications, 
there  is  an  insufficient  basis  on  the 
record  for  determining  which  is 
preferable.  Further,  in  the  absence  of 
more  extensive  information,  whidi  may 
not  yet  exist,  mandating  the  use  of  any 
individual  proposed  alternative  liquid 
automotive  fuel  specifications  could 
have  unforeseen  adverse  effects  on 
competition,  the  environment,  or 
vehicle  performanoe.is' 

For  the  same  reasons,  the  Commission 
is  not  requiring  that  sellers  use  specific 
standards  as  their  "reasonable  basis"  for 
determining  the  percentage  by  volume 
of  each  component  of  the  fuel  that  they 
certify  or  post.iM  Consensus 
specifications  that  define  alternative 
liquid  automotive  fuels,  and  that 
include  the  test  methods  used  to 
determine  whether  fuel  samples  comply 
with  the  specifications,  have  not  been 
developed,  except  for  liquefied 
petroleum  gas."«  Further,  at  least  one 
cementer  suggested  that  ASTM's 
specification  for  LP  gases  may 
change.>*o 

Nevertheless,  sellers  may  rely  upon 
existing  standards  to  determine  and 
verify  the  ratings  for  alternative  liquid 
automotive  fuels,  where  such  standards 
are  appropriate.  For  example,  ASTM's 
proposed  specification  for  M-85  fuel 
methanol  contains  a  proposed  test 
method  for  determining  methanol 
content  in  fuel  methanol  M-85  by  gas 
chromatography.!*!  ASTM's  standard 
specification  for  liquefied  petroleum 
gases  also  contains  a  test  method  for 
analysis  of  Hquefied  petroleum  gases 
and  propane  concentrates  by  gas 
chromatography.  Other  test  methods  or 
calculations  also  may  constitute 
competent  and  reliable  evidence  to 
satisfy  the  reasonable  basis  requirement 


■ffact  tb«  pflrfofinanoa  of  tlM  vahidM  lh«l  an 
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II'  An  analytit  of  the  propoMd  «p«cificatioiu  also 
iddicalM  that  to  aniun  fud  quality  and  proper 
automobila  parfoimanca,  disclosing  fuel 
composition  in  tanns  of  the  minimum  percentage 
by  volume  of  die  principal  compon«it  of  the  fuel 
is  important  and  helpful.  For  example.  Annex  A1.5 
of  ASTM's  Proposed  Specification  for  Fuel 
Methanol  (M-S5)  for  Automotive  Spark-Ignition 
Engines  states  that  the  production  of  fuel  methanol 
(M-BS)  requires  knowledge  of  the  methanol  content 
to  ensure  acceptable  commerdal  fuel  quality.  The 
methanol  content  of  M-as  affects  die  perfonnance 
of  an  antomofaUe  designed  to  run  on  M-8S. 

luin  its  conmant  Chevron  sUted  that  proven 
(tandard  taat  methods  are  not  available  lor 
determining  all  of  the  properties  necessary  for 
alternative  niels  to  perform  properly.  Chavroo 
commented  further  that  diis  is  one  of  the  reasoits 
that  ASTM  cannot  develop  spedficatioos  for  the 
various  fiids.  Chevron.  D-S,  2. 

"•RFA.  O-l,  8:  Chevron.  D-».  2:  API.  D-10. 2: 
CFDC.  D-14.  S. 

<wSim.D-S,4. 

*•<  The  proposed  specification  states,  however, 
that  vwificattoo  of  the  appropriataoess  of  this  test 
method  is  underway. 


for  determining  the  ratings  for 
alternative  fuels. 

If  test  methods  for  determining  ratings 
for  alternative  liquid  automotive  i^iels  or 
fiiel  specifications  are  developed  in  the 
future  by  consensus  or  are  issued  by  an 
appropriate  Federal  agency,  the 
Commission  will  consider  whether  they 
constitute  a  reasonable  basis.  The 
Commission  expects  that  industry 
compliance  with  the  Fuel  Rating  Rule, 
in  conjunction  with  the  need  to  avoid 
imcertainty  about  whether  particular 
test  methods  or  calculations  constitute  a 
reasonable  basis.  %irill  encourage 
development  of  standardized  test 
methods  and  specifications,  llie 
development  of  standardized  test 
methods  and  standard  specifications  for 
alternative  liquid  automotive  fuels 
should  help  facilitate  widespread 
acceptance  of  these  fiiels. 

The  Fuel  Rating  Rule  also  gives  sellers 
the  discretion  to  disclose  information 
about  more  than  one  component  of  the 
fiiel,  if  this  is  deemed  relevant.  The 
comments  suggested  that  liquefied 
petroleum  gas  fuels,  in  particular,  could 
be  developed  with  higher  butane 
concentrations  and  that  future  LPG  fiiels 
may  have  difiiarent  ranges  of  propane/ 
butant  compositions  than  current  LPG 
fuels.!«2  The  Rule  allows  industry  the 
flexibility  necessary  to  develop  such 
variations. 

The  specifications  and  layout  for  the 
automotive  fuel  rating  label  for 
alternative  liquid  automotive  fuels 
appear  in  §  306.12  of  the  Fuel  Rating 
Rule.  The  alternative  liquid  automotive 
fuels  labels  will  be  subject  to  many  of 
the  same  specifications  that  are  required 
for  current  octane  labels.  The 
automotive  fuel  ratings  for  the 
alternative  fuels,  however,  must  be 
lettered  in  black  type  on  an  orange 
background.  The  Commission  chose  the 
different  color  to  help  consumers 
distinguish  the  octane  rating  for 
gasoline  (black  type  on  a  yellow 
background)  from  the  ratings  for  the 
alternative  liquid  automotive  fuels  to 
assist  consumers  in  making  the  proper 
fuel  choice  for  their  alternative  fueled 
vehicles  and  to  help  them  avoid 
misfueling.!u  In  designing  the  label 
requirements,  the  Commission  decided 
that  requiring  a  different  color  label  for 
each  different  type  of  alternative  fuel 


luPhUUps  ee.  D-3.  3:  Sun.  D-a,  2-4. 
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(■•oline). 
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would  coniuse  conwimwra  and  make 
compliance  unnecessarily  burdensome. 

To  encourage  standardization  in 
ahemative  liquid  automotive  hiel  labels. 
the  Commission  is  specifying  a  mdth 
and  length  for  the  labels.  There  are  two 
sets  of  specifications:  one  is  for  when 
only  the  principal  component  is 
disclosed,  and  the  other  is  for  the 
principal  and  one  additional 
component  Howarer,  to  accommodate 
those  desiring  to  disclose  more  i 
information  than  will  fit  on  the  j 
specified  labels,  the  Commission  has 
included  language  in  §  306.12ta)  (ii)  and 
(iii).  explaining  that  those  wishing  to 
use  labels  with  different  dimensions 
may  (>etition  the  Commission  for  a 
variance  from  the  Fuel  Rating  Rule's 
label  specifications.*** 

B.  Cetane  Ratings  of  Diesel  Fuel  Oil 

Section  1501  of  EPA  92  amended 
PMPA  to  include  a  definition  for 
"automotive  fuel  rating"  that  includes 
the  "cetane  rating"  of  diesel  fuel  oils  "if 
provided  for  by  the  Federal  Trade 
Commission."  »M  "Cetane  rating  '  is 
dafLned  as  a  measure,  as  indicated  by  a 
cetane  index  or  a  cetane  number,  of  the 
ignition  quality  of  diesel  fuel  oil  and  of 
the  influence  of  the  diesel  fuel  oil  on 
combustion  roughness.^M  This 
amendment  gives  the  Commission  the 
discretionary  authority  under  PMPA  to 
add  the  disclosure  of  cetane  ratings  of 
diesel  fuel  oils  to  the  requirements  of 
the  Octane  Rule. 

A  significant  quantity  of  diesel  fuel 
oil  is  sold  for  vehicle  use  nationally, 
and  preliminary  information  available 
to  the  Commission  suggested  that  the 
posting  of  cetane  ratings  for  the  diesel 
fiiei  oil  used  for  vehicle  applications 
might  be  helpful.  Further,  because 
information  suggested  that  higher  cetane 
fuels  can  make  engines  start  better  in 
cold  weather  and  run  more  quietly  with 
reduced  emissions,  the  Commission 
considered  that  there  might  be  market 
incentives  to  produce  higher  cetane 
fuels  and  to  make  available  a  variety  of 
fuels  with  different  cetane  levels.  The 
Commission's  preliminary  analysis  also 
suggested,  however,  that  accunrte 
posting  of  cetane  levels  nationvride  at 
retail  outlets  could  be  difficult  to 
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achieve,  and  thaA  tlM  coats  of  posting 
might  outweigh  the  benefits. 

To  obtain  infiormation  about  whether 
to  amend  tha  Octane  Rule  to  require  the 
certification  and  poking  of  minimum 
cetane  ratings,  the  Commission  in  the 
NPR  proposed  amendments  that  wrould 
require  cetane  certification  and  posting 
for  diesel  fuel  oil  intended  for  vehicle 
use.  llie  NPR  asked  whether  the 

Proposed  regulation  would  have 
Bnefits  and  costs  corresponding  to 
those  of  the  Octane  Rule.  The  NPR  also 
solicited  information  about  the 
marketing.  classificatiOiis,  and 
characteristics  of  diesel  fuel  oil 
distributed  in  the  United  States.  In 
addition,  the  NPR  solicited  information 
on  the  axtant  of  the  burden  tha 
proposed  amandments  would  place  on 
the  industry  if  they  were  promulgated. 
Seventeen  comments  addressed  the 
cetane  disclosure  issue.  Ten  vrere  from 
members  of  the  petroleum  industry .1*7 
four  were  from  members  of  the 
automobile  manuCscturing  industry,*"* 
two  were  from  state  agencies  involved 
with  the  regulation  of  petroleum 
products  marketing,***  and  one  was 
from  an  organization  involved  in  the 
promotion  of  diesel  fuel  from 
Diomas8.*7o  Seven  comments  favored 
the  proposed  amendments.*7i  Ten 
opposed  their  adoption. its 

"rhe  comments  that  favored  the 
proposed  amendments  generally  stated 
that  because  there  is  a  range  of  diesel 
fuel  oil  with  different  cetane  ratings,  a 
posting  requirement  would  enable 
consumers  to  determine  which  fuels 
have  higher  cetane  ratings.  EMA  and 
AAMA  berth  commented  that  the  higher 
cetane  diesel  fuels  would  start  better  in 
cold  weather,  run  more  quietly,  and 
produce  fewer  emissions,  althou^ 
AAMA  noted  that  consumers  may  have 
to  be  educated  about  these  facts.  *'3 


Several  oommantars  stated  that 
diffiBrent  engines  may  require  different, 
higgler  cetane  ratings,  and  noted  that,  for 
those  engines,  diesel  fuel  oil  with  higher 
cetane  ratings  will  perform  better.  *74 
EMA  and  Sun  said  that  engine 
manufacturers  often  recommend  fuels 
with  higher  cetane  levels  because  of  the 
improvement  in  engine  performance 
associated  with  those  fuels.iTs  Sun  also 
noted  that  there  is  a  range  of  cetane 
ratings  of  between  40  and  50  available 
at  retail  stations.*7«  EMA  commented 
that,  to  the  extent  consumers  can 
identify  the  relative  cetane  number  of 
diesel  fiials,  they  will  be  in  a  better 
position  to  improve  engine  performance 
and  to  decide  whether  the  more 
expensive  hi^i-catane  fuels  are  cost 
effective.*77 

On  the  other  hand,  four  of  the  oil 
companies  stated  that  cetane  levels  in 
excess  of  40  are  not  necessary  for  diesel 
engines  to  run  welL*7a  Marathon 
distinguished  between  the  effect  of 
cetane  rating  changes  in  diesel  fuel  on 
diesel  engines  and  the  effects  of  octane 
changes  in  gasoline  on  gasoline  engines, 
noting  that,  in  genwal.  diesel  engines 
are  not  nearly  as  sensitive  to  differences 
in  cetane  quality  as  gasoline  engines  are 
to  differenoes  in  octane.*'* 

Generally,  the  ten  comments  that 
opposed  a  requirement  to  certify  and 
post  cetane  ratings  stated  that  the 
posting  at  retail  of  oatane  level 
information  is  not  needed,  that  accurate 
disclosure  of  cetane  ratings  at  retail 
outlets  would  be  very  difficult  to 
achieve,  and  that  the  requirement 
would,  therefore,  be  imduly 
burdensome.  Ei^  comments 
contended  that  cetane  posting  will  be 
unnecessary  as  of  October  1, 1993,  when 
U.S.  Environmental  Protection  Agency 
regulations  that  restrict  the  sulfur 
content  of  diesel  fuel  and  establish  a 
mandatory  minimum  cetane  level  of  40 


>•'  rhUUpa  as.  D-3-,  MoWL  D-«:  OwTraa,  D-8; 
Sun.  0-8;  Mandiaa.  D-«:  API.  D-10:  SIGMA.  I>- 
13.  PMAA.  D-ia:  CENEX.  D-21:  Twaoo.  D-22. 

<••  ATAI.  D-2.  EMA.  0-6:  AAMA.  D-7:  AIAM. 
D-17. 

1MNCDA.  E-1:  NYDAM.  E-4. 

'"NSDB.D-ia. 

in  EMA.  D-S.  1-3;  AAMA.  D-7. 2-3;  Sun.  D-S. 

3.  5-S;  NSDB.  D-IS.  3-4.  S;  AIAM.  D-17.  X  NC. 
E-1. 1-3;  NTDAXt  S-«.  3. 

m  ATAL  D-2. 2-3:  PhUU{M  66.  D-3.  8;  MofaU.  D- 

4.  3:  Chavfaa.  DS.  1.  5-8;  Mamhoo.  0-9.  3-«:  API. 
D-10. 1.  7-6;  SEMA.  D-13.  3-9;  PMAA,  D-18.  2- 
7;  CENEX.  D-21. 4;  Tnaco.  D-22. 1-2. 

">  EMA.  D-a.  1:  AAMA.  D-7.  X  ThaM  U^MT 
catana  lavai  b«Mflla  wan  no4ad  aiao  by  two  otbar 
riimniifi  whs  oppoiad  tha  CaoMBiuioa't 
•dopdao  of  tha  prapoaad  ■mandntanH  PMAA.  D- 
IB.  2;  SIGMA.  D-13. 4. 1h»  potaatial  faaaafita  that 
diaMi  hial  Witt  hl^ar  catana  ratingf  can  Goaaibiita 
wraca  articulatad  by  EMA  at  including  coairol  of 
whiia  nnoka  wiiiiont.  raductlon  of  Migina  noiia. 
inpravaaBMt  of  coM-alHliBg  caiMunliaa  ■m 

t  la  Aa  raaecHoB  af  aeiiaiteas  of  nlliofMi 


oxidas.  partcalata  natlor.  hydrocafbons  and  carboa 
monoxida.  EMA.  D-6, 1. 

>'«  AAMA.  0-7.  3:  Sun.D-«.  S:  EMA  nolad  dial 
iU  31  mambar  inlanud  combustion  angina 
manufacturars  ara  concaniad  with  tha  quality  of 
fual  usad  in  tha  angiaaa  Ihay  produca  and  with 
consttoian'  ability  to  idantiiy  tha  diffsraocss  ia 
catana  latings  so  tbay  can  iaprova  eogina 
parfomanca.  EMA,  D-e,  1. 

i'»EMA.  D-6. 2:  Sua.  D-B.  S. 

i^Sun.  D-a.5. 

«"EMA.D-a,t. 

mpuUpaaa^  D-3.  S:  Mobil.  D-t.  3  ("oalna  ia 
axoass  of  40  is  aoi  coiBiaaaly  rai|aind  by  BMtor 
vahidas.1:  Charroa.  D-6, 1  ("Diasal  anginas  ara 
dasignad  to  nm  oo  40  cataia  mimb«r.~);  Marathon. 
D-9,3-t. 

i^Maralbon  statad  that  while  a  minimum  catana 
rating  is  BSCBSSMy  far  cold  stating  aadwana-ap. 
most  diasal  fnals  nwkatad  today  asaot  Iha  ASTM 
D-97S  miniffltui  catana  of  40.  wUA  piovidas 
adaqnata  cold-starfing  parfonnanca  ia  modara 
diasal  sngiaas.  Maniboo.  D-9. 3-^. 
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become  effiactive.'ao  These  comments 
indicated  that  the  Environmental 
Protection  Agency's  regulations  will 
result  in  consumer  benefits  (reduced 
emissions  and  a  minimum  cetane 
standard)  regardless  of  the 
Commission's  Fuel  Rating  Rule.isi 

Further,  several  commenters  said  that 
diesel  fuel  consumers  (who  were 
usually  identified  in  the  comments  as 
truck  drivers)  are  now  and  have  been  for 
years  more  familiar  with  diesel  fuel  than 
gasoline  consumers  are  with  gasoline. 
Because  of  this  knowledge,  diesel  fuel 
oil  consiuners  do  not  need  cetane 
information. !•>  Three  associates  said 
that  diesel  fuel  customers  (whom  they 
identify  as  primarily  truck  drivers) 

Snerally  piirchase  their  fuel  at  private 
:ilities  throughout  contractual 
arrangements  that  specify  sudh  items  as 
cetane.  According  to  the  comments, 
these  customers  are  often  not  aware  of 
the  cetane  level  of  the  fuel,  do  not 
appear  interested  in  knowing  it,  and 
would  not  be  likely  to  go  "cetane 

183 


According  to  four  comments,  cetane 
information  alone  could  confuse  or  even 
mislead  consiuners  as  to  the  relative 
importance  of  cetane  as  a  quality  of 
diesel  fuel  oil.iM  Most  indicated  that 
such  qualities  as  deteigency,  cold  flow 
properties,  specific  gravity,  cloud  point, 
viscosity,  sulfur,  and  additives  are  of  at 
least  equal  significance  to  cetane, 
Phillips  66  noted  that  two  ma|or  diesel 
engine  suppliers  reference  ASTM  for  the 
fuel  recommendations,  which 
encompasses  many  more  aspects  of  the 
fuel  than  just  cetane,  and  further 
suggested  that  either  viscosity,  sulfur,  or 


>mT1m  regulatioiu  will  require  a  reduction  of  the 
maxiraaiB  permiMibie  level  of  tulphur  in  Grade  1- 
D  diesel  and  Grade  2-0  diesel.  TUa  wrill  result  in 
lower  cetane  lovals  than  would  otbarwise  be 
obtained.  To  compensate  for  this,  the  regulation 
will  set  a  minimum  cetane  level  of  40.  58  FR  34120, 
34130-31  (Aug.  21,  lOBO).  See  commanU  of  ATM, 
D-2.  3:  Phillips  66,  D-3, 6;  Mobil.  D-4, 3: 
Marathon.  D-9, 4:  API.  O-lO.  S:  SGMA.  D-13, 4; 
PMAA.  I>-ia.  2-3;  CENEX.  D-21. 4.  Several 
commeoten  also  noted  thai  ASTM  Standard  D97S 
requires  Grade  2-D  diesel  to  have  a  minimum 
cetane  number  of  40.  See  ATAI,  D-2,  2;  Phillips  66, 
D-3,  6;  Chevron.  D-5, 1, 6;  AAMA.  D-7,  2: 
Marathon,  D-9. 4. 

>•>  See  Phillips  66.  D-3. 6. 

<•>  Phillips  66.  D-3. 6:  API,  D-10. 6:  CENEX,  D- 
21, 4.  None  of  these  comments,  howwvar,  discusses 
whether  the  EPA  sulfur  restriction  regulatiosu  will 
change  the  characteristics  of  disssl  ftwl  enough  to 
have  an  effsct  on  the  bniUarity  these  consumers 
have  writh  the  fbeL 

lu  ATAI,  D-2, 2  (ATATs  comment  U  based  on  "a 
survey  of  the  maintenance  axecutivas  of  2S  trucking 
fleets,  indudiag  the  5  Istast  running 
q>praximataly  64,000  trucks  and  tractors"):  SIGMA. 
D-13.  S;  PMAA.  D-IO.  3. 

<**PhiIUpa  06.  D3. 6:  API.  D-IO,  7-«:  SIGMA.  D- 
13. 2. 3-4;  PMAA.  D-16. 2. 8.  See  also  AAMA.  D- 
7.  Aa  A.  5  (AAMA  supported  the  psoposal.  but 
noted  the  posaibtMty  thai  a  celaaapoetir^ 
re^uiremeat  could  mislead  niiHiaaf  s). 


additives  noiay  be  important 
considerations  for  consumers.iBs 

In  addition,  SIGMA  pointed  out  that 
higher  cetane  ratings  means  lower 
energy  content,  which  could  result  in 
lower  mileage.  SIGMA  speculated  that 
consumers  unaware  of  this  fact  could 
mistakenly  think  that  use  of  more 
expensive,  higher  cetane  diesel  fuel  oil 
will  result  in  greater  engine 
efficiency.  iM  SIGMA  also  noted  that,  to 
the  extent  diesel  fuel  marketers  sell  fiiel 
with  higher  cetane  ratings,  they  are 
already  informing  their  customers  of 
this  fact  as  a  marketing  tool.i«7  SIGMA 
concluded  that  the  number  of 
consumers  that  would  find  cetane 
ratings  useful  is  very  small,  and  that  the 
Commission  should  weigh  the  benefits 
to  this  small  group  of  consumers  against 
the  costs  of  a  posting  requirement.!** 

PMAA  and  C^hevron  commented  that 
the  way  diesel  fuel  is  distributed  and 
subjected  to  cetane-enhandng  additives 
will  render  it  extremely  burdensome  for 
distributors  to  determine  the  cetane  of 
diesel  fuel  from  delivery  to  deliveiy.i** 
Sun  noted  that  cetane  levels  at  retail 
could  change  because  of  many  factors, 
such  as  refiner  capability,  co-mingling 
of  product,  marketing  decisions,  and  use 
of  additives,  and  could  change  as 
frequently  as  each  shipment,  by  as 
much  88  10  points,  but  usually  only  by 
2  to  4  points.iao 

As  noted  earlier,  the  authority 
Congress  granted  the  Commission  in 
section  1501(b)  of  EPA  92  to  regulate 
diesel  fuel  oil  is  discretionary,  and  is 
not  tied  to  the  mandate  to  amend  the 
Octane  Rule  to  require  automotive  fuel 
ratings  for  alternative  liquid  automotive 
fuels.i"!  Further,  the  time  limitations  in 
section  lS02(d)(2)  of  EPA  92  pertaining 
to  the  alternative  liquid  automotive 
fuels  proceeding  do  not  apply  to  the 
Commission's  discretionary  authority  to 
regulate  diesel  fuel  oil.i*> 

The  Commission  has  considered 
whether  the  record  supports  the 
conclusion  that  the  burdens  on  the 
diesel  fuel  oil  maiketing  industry  that 


t««PhilUpse6.D-3.e. 

•••SIGMA.  D-13. 4. 

f  "Some  marketen  cunantly  market  'premium' 
grade  diesel  fuel  that  contains  some  additives  and 
has  a  slightly  higher  cetane  level.  Theae  marketers 
tend  to  inform  consumers  as  a  marketing  tool  about 
the  higher  cetane  levels  without  a  posting 
requirament  Theraiore.  it  is  uodeer  whedisr  any 
benefits  would  result  from  a  rale  (brmulated  to 
requira  them  to  post  cetane  ratings."  SIGMA.  D-13. 
4-8. 

'••Sia4A.D-13.S. 

•••PMAA.  D-18, 4-6:  Chevron,  D-8, «. 

iseSun,D-8,8-6. 

in  Section  iSOlib),  Pub.  L  102-486, 106  StaL 
2770, 2907  (codified  at  IS  U.S.C  2821(17)). 

"•Section  lS01(dX2),  Pub.  L.  102-406, 106  SUt 
XTTO.  2007  (Godlfled  at  IS  U.S.C  2821  (notes)). 


would  result  from  cetane  rating 
certification  and  posting  requirements 
for  diesel  fuel  oil  would  outweigh  the 
benefits  that  would  accrue  to  diesel  fuel 
oil  consumers  as  a  result  of  the 
requirements.  The  Commission  has 
decided  that  it  would  be  prematura  to 
make  this  cost-benefit  decision  at  this 
time  given  current  regulatory 
developments  in  the  industry.  In 
particular,  the  Commission  is  interested 
in  how,  if  at  all,  the  maximum  sulfur/ 
minimum  cetane  regulations  of  the  U.S. 
Environmental  Protection  Agency  will 
affect  the  marketing,  use,  and  cetane 
levels  of  diesel  fuel  oil  after  October  1, 
1993.  (Consequently,  the  (Commission 
has  decided  to  postpone  its  decision  on 
the  cetane  rating  proposal  contained  in 
the  NPR,  and  to  solicit  further 
information  in  a  second  Notice  of 
Proposal  Rulemaking  to  be  published 
after  the  public  has  had  significant 
experience  with  the  Environmental 
Protection  Agency  regulations. 

IV.  Regulatory  Flexibility  Act 

The  Commission  stated  in  the  NPR 
that  the  provisions  of  the  Regulatory 
Flexibility  Act  >*3  requiring  a  regulatory 
analysis  were  not  applicable  to  the 
proposed  amendments  because  they  did 
not  appear  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  im  Based  on 
available  information,  the  Ck>mmission 
stated  that  the  amendments  it  proposed 
would  have  a  minimal  efiiect  on  all 
business  entities  within  the  affected 
industries,  regardless  of  their  size.  It 
stated  that  very  few  companies  produce 
and  distribute  these  alternative  liquid 
automotive  fuels  or  diesel  fuel  oil,  and 
that,  of  those  that  do,  most  are  not 
"small  entities"  as  that  term  is  defined 
in  section  601  of  the  Regulatory 
Flexibility  Act  and  in  the  regulations  of 
the  Small  Business  Administration, 
found  in  13  CFR  part  121. 

The  Commission  further  explained 
that  although  there  are  some  "small 
entities"  in  the  retailer  sectors  of  those 
industries,  the  proposed  amendments 
would  likely  have  only  a  minimal 
impact  on  these  small  entities.  It  also 
stated  that  any  such  impact  would 
likely  consist  of  some  additional 
recordkeeping  and  of  retailers  placing 
labels  on  dispensera  (to  the  extent  this 
is  not  done  by  distributore  for  their 
retailer  customers).  Therefore,  the 
Commission  stated  that  the  impact  on 
small  entities  appeared  to  be  ae 
minimus  and  not.  therefore,  significant. 

The  (Commission  requested 
information  about  these  industries. 


i»SU.S.C603.604. 
<••  86  PR  16404. 10473. 
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including  the  number  and  siae  of 
companies  that  produce,  import  and/or 
market  {including  the  retail  level]  . 
alternative  liquid  automotive  fuels  or 
diesel  fuel  oil.  It  asked  whether  the 
proposed  amendments,  if  promvlgated. 
would  have  a  signiHcant  eccmomic 
impact  on  a  substantial  number  of  small 
entities  in  these  industries. 

Most  of  the  comments  that  discussed 
cost  or  burden  addressed  rating  options 
for  alternative  liquid  automotive  fuels 
(octane  and  beating  value  options)  the 
Commission  has  decided  not  to  ad<^, 
or  addressed  cetane  posting  for  diesel 
fuel  oil,  on  which  the  Commission  has 
deferred  a  decision.  Only  Marathon, 
API.  CFDC.  NPGA,  and  RCT  commented 
about  the  costs  or  burdens  on  small 
businesses  of  the  existing  Octane  Rule 
or  of  other  amendments  the  Commission 
proposed  in  the  NPR. 

Marathon  and  API  addressed  the  costs 
and  burden  imposed  by  the  existing 
Octane  Rule.  According  to  Marathon: 
"As  it  is  currently  impiamantad.  we  do 
not  believe  the  Octane  Rule  places  an 
undue  economic  burden  on  any  segment 
of  the  petroleum  industry,  includinjg 
operators  of  small  businesses. 
Consequently,  Marathon  recommends 
the  Octane  Rule  be  continued  in  its 
ourent  form."  i"  API  concurred, 
stating:  "While  the  Octane  Rule  has  an 
impact  on  a  significant  nimiber  of 
entities,  the  impact  on  each  of  those 
individual  entities  is  not  imreasonable, 
particularly  in  light  of  the  consumer 
benefits  achieved."  im  Neither 
Marathon  nor  API  cited  any  specific 
figures. 

CFDC,  NPGA  and  RCT  addressed  the 
benefits  and  biirdens  of  the  proposed 
fuel  composition  or  fuel  descriptor 
options,  which  are  similar  to  the  option 
adopted  today  by  the  Commission. 
CFDC  stated  that  posting  a  fiiel 
descriptor  "would  provide  assurances  to 
consumers  that  the  fuel  purchased 
meets  certain  requirements,  especially 
since  the  octane  rating  of  the  fuels 
indicated  by  type  will  not  vary  to  any 
significant  degree.  Such  a  rating  system 
would  cost-eflectively  meet  the 
requirements  for  alternative  fuels  of 
section  1501(b)  of  the  Energy  Policy  Act 
of  1992."  "7 

NPGA  and  RCT  specifically  addressed 
the  impact  on  propane  sellers  of  the  four 
proposed  amendment  options.  NPGA 
claimed:  "Some  3.100  of  our  3.400 
member  companies  would  classify  as 
small  businesses;  these  3,100  members 
operate  about  3,400  retail  outlets  for 
propane.  Another  3.400  outlets  are 


operated  by  12  nuMstata  oorporations 
who  are  also  mambar  oompoaies  of  this 
association.  The  proposed  regulations 
would  have  a  direct  and  adverse  (e)SiBCt 
upon  the  ability  of  all  these  member 
companies  to  sell  propane  at  retail  as  an 
alternative  engine  fuel."  »••  RCT  stated 
that  it  is:  "Deeply  concerned  about  the 
proposed  changes.  In  our  judgment, 
they  would  impose  heavy  costs  on  a 
flec^ling  [propane]  industry  while 
providing  littM  or  no  benefit  to  - 
consumers."  i*«  RCT  further  stated: 
"FTCs  proposed  rules  would  adversely 
affect  1,100  retail  propane  dealers  in 
Texas  alone.  The  proposed  amendments 
could  also  adversely  affect  propane 
suppUars  and  consumers  without 
providing  commensiirate  benefits."  >oo 
However,  bacauaa  the  comments 
submitted  fay  NPGA  and  RCT  discussed 
primarily  the  octane  and  beating  value 
posting  options,  and  other  issues  not 
raised  by  the  Commission,  it  appears 
that  their  general  comments  about  the 
burdens  of  the  options  proposed  in  the 
NPR  are  not  relevant  to  the  amendments 
the  Commission  has  adopted. 

RCT  also  stated  that  a  hial 
compoaition  posting  raquiramant  would 
raqidra  scoarata  atoraga  tanks  and 
separate  dmVnmj  systems  to  kaap 
automotive  grade  HD-5  propane 
segregated  tram  propane  destined  for 
residential  and  commercial  customers, 
thus  imposing  costs  on  small  businesses 
becauaa  of  gnnecaaaory  duplication  that 
"could  caose  some  of  &am  to  turn  away 
from  the  motor  fuel  market."  wi  NPGA 
concurred  with  RCTs  position.**" 

The  statements  by  NPGA  and  RCT  do 
not  persuade  die  Commisrion  that  the 
posting  option  it  has  adopted  will 
impose  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Ftrst,  neither  NPGA  nor  RCT 
died  specific  cost  or  burdm  estimates 
or  submitted  supporting  data.  Second, 
the  conclusions  aoout  cost  and  burden 
expressed  by  NPGA  and  RCT  apply 
primarily  to  options  (octane  and  heating 
value  posting)  the  Commission  has  now 
rejected.  Further,  their  comments  about 
the  burden  of  certification  and  posting 
fuel  composition  presume  the 
Commission  will  require  the  posting  of 
fuel  composition  of  LPG  baaed  on  tests 
to  ensure  the  fuel  meets  test 
specifications  for  grade  HD-5.  For 
example,  NP(^  stated  that  the 
Commission  should  leave  to  other 
agencies  the  task  of  setting  the 
specifications  that  fuels  must  meet,  and 
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recommended  that  the  Commission 
limit  its  involvement  to  requiring 
posting  the  grade  of  the  fuel  being  sold, 
or  the  specification  it  meets.sos 

The  amendment  adopted  by  the 
Commission  reauires  only  the 
certification  and  posting  of  the  type  of 
fuel  and  the  minimum  composition  of 
its  principal  component,  based  on  a 
reason^fe  basis  standard.  Retail  outlets 
merely  have  to  post  consistent  with  the 
certifications  they  receive,  so  their 
burden  is  minimal.  Retailers  need  not 
make  the  actual  determinations  unless 
they  alter  the  fuel  they  receive  before 
reselling  it.  Therefore,  the  Commission 
believes  the  certification  and  posting 
requirements  it  has  adopted  will 
minimize  burdens  on  even  small 
businesses. 

On  the  basis  of  all  the  information 
now  before  it,  including  the  written 
comments  s\ibmitted  in  response  to  the 
NPR,  the  Commission  has  determined 
that  the  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  Commission  concludes  that  a 
regulatory  flexibility  analysis  is  not 
required.  In  light  of  the  above,  the 
Commission  certifies,  under  sectlcxi  60S 
of  the  Regulatory  Flexibility  Act,2o«  that 
the  amendments  it  has  adopted  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Redectiea  Act 

The  Commission  noted  in  the  NPR 
that  the  proposed  amendments  contain 
provisions  mat  constitute  information 
collection  requirements  under  the 
Paperwork  Reduction  Act.205  The 
Commission  explained  that  the 
proposed  amendments  would  require 
refiners,  producers,  importers, 
distributors  and  retailers  of  ahemative 
liquid  automotive  fiiels  to  keep,  for  one 
year,  records  of  any  delivery  tickets, 
letters  of  certification  or  tests  upon 
which  they  based  the  automotive  fuel 
ratings  that  they  certify  or  post  It 
explained  that  these  records  would  have 
to  be  open  for  inspection  by 
Commission  and  Environmental 
Protection  Agency  staff  members  or  by 
persons  authorized  by  the  Commission 
or  the  Environmental  Protection 
Agency. 

On  tns  basis  of  available  industry 
figures,  the  Commission  estimated  that, 
imder  the  amendments  proposed  in  the 
NPR,  a  total  of  approximately  85,000 
refiners,  producers,  importers, 
distributors  and  retailers  oould  possibly 
be  afEsctad  by  the  recordkeeping 
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raquiramenti  daacribed  dxnw.  It  ttalsd 
that  oeitiflcitians  an  ucoallj  nolBd  on 
documents  (shipping  lacaipls,  «lc) 
alresdy  in  use,  or  sra  •ooorapUshad  with 
a  one-time  latter  of  certification.  It 
further  stated  that,  in  the  caae  of  refiners 
and  importers,  test  records  are  typicaUy 
retained  fora  period  of  one  year. 

The  Commission  noted  that,  in  the 
past,  the  Commission  estimated  that  the 
information  collection  burden 
associated  with  the  Octane  Rule's 
recordiceeping  requirements  %vas  20,000 
hours  per  year  (six  minutes  per  year 
times  200,000  industry  men:^)ers).20s 
This  estimate  was  small  because  the 
records  at  issue  were  likely  to  be 
retained  by  the  industry  diuing  the 
normal  course  of  business,  and  the 
"burden,"  for  OMB  purposes,  is  defined 
to  exclude  effort  that  would  be 
expended  in  any  eveotu^ 

In  the  NPR  the  Commission  stated 
that  it  believed  that  approximately 
165,000  industry  members  currently 
were  covered  by  the  Octmie  Rule  as  it 
was  in  effect  at  that  time  (the  drop  in 
total  industry  members  primarily  being 
the  result  of  closings  by  retail  stations 
over  the  intervening  years).  The 
Commission  estimated  that 
approximately  85,000  industry  members 
would  be  affected  by  the  proposed 
amendments.  Of  these,  ths  Commission 
concluded  that  approximately  60.000 
currently  sell  gasoline  (as  well  as  diesel 
and  some  alternative*  fuels)  and  thus 
were  already  covered  by  the  existing 
Octane  Rule.  For  these  60,000  industry 
members,  the  Commission  estimated 
that  two  addititmal  burden  minutes  per 
membm  per  year  would  cover  the  efrort 
associated  with  coverage  of  the 
additional  fuels  (primarily  dieael  fuel 
oil).  Further,  approximately  25.000 
additional  industry  members  not 
currently  covered  by  the  Octane  Rule 
would  bie  covered  by  the  proposed 
amendments  because  they  sell  only 
alternative  liquid  automotive  fuels. 
These  25,000  would  be  affiacted  by  the 
Fuel  Rating  Rule's  recordkeeping 
requirements  for  the  first  time  under  the 
proposed  amendmrats;  The 
Commission  stated  that  it  beUeved  that 
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the  original  aatiflwie  of  six  miaotai  per 
year  each  would  be  valid  far  thaae 
25,000  additional  industry  meinbws. 

Baaed  on  thaae  figuraa,  the 
Commiaaion  artmafwd  that  the  reviaed 
current  total  yvarly  burdan  of  the 
existing  Octuw  Rule's  requiramapta 
would  be  16.500  hours  (six  minutes  per 
year  timaa  165.000  industry  members). 
The  Commisaiao  estimated  that  the  total 
additional  yearly  burden  that  would  ba 
impoaed  by  the  propoaed  amendments 
would  be  4.500  nours  (two  minyrtM  per 
year  times  60.000  industry  members, 
plus  six  minutes  per  year  times  25,000 
industry  members).  Consequently,  the 
Commiaaion  estimated  that  the  total 
burden  aaaociated  with  complying  with 
the  Rule's  recordkeeping  requirements, 
if  amended  as  proposed,  would  be  a 
total  of  approximately  21.000  hours  per 
yeer  for  alt  affected  industry  members. 

The  Commission  concluded  that  the 
recordkeeping  burden  associated  with 
these  proposed  amendments  is  minimal. 
However,  to  ensure  that  no  additional 
burden  had  been  overlooked,  die 
Commission  requested  public  comment 
on  the  extent  of  the  paperwork  burd«i 
that  the  proposed  requirements 
applying  to  alternative  liquid 
automotive  fuels  and  diesel  fiiel  oil 
might  impose,  especially  in  terms  of 
how  many  hours  per  jrear  would  be 
expended  by  industry  members.  None  of 
the  commenters  challenged  or 
specifically  addressed  the  paperwork 
burden  projections  the  Commission 
made  in  the  NPR.  Therefore,  the 
Commission  sees  no  reason  to  revise  its 
projections  of  burden  per  year  per 
covered  industry  member.  However, 
because  the  Commission  has  deferred  a 
decision  about  cetane  posting  for  diesel 
fuel  oil.  the  total  yearly  burden  for  all    . 
affiacted  industry  members  due  to  the 
amendments  adopted  today  will  be  less 
than  the  Commission  estimated  in  the 
NPR. 

Because  the  Commission  is  defaning 
a  decision  on  certification  and  posting 
of  cetane  ratings  for  diesel  fuel  oil  until 
further  information  has  been  obtained, 
the  Commission  revises  its  estimated 
total  additional  yearly  burden  imposed 
by  today's  amendments  to  be  2^00 
hcNirs  (six  minutes  per  year  times  25,000 
newly  covned  industry  members), 
rather  than  4.500  hours,  as  initially 
estimated.  The  Commission  estimates 
the  total  yearly  burden  on  gasoline 
sellers  who  already  were  covered  by  the 
Octane  Rule  to  be  approximatoly  16.500 
hoius  (six  minutes  per  year  times 
165,000  industry  members).  Thus,  the 
Commission  eatimatea  the  total  yearly 
burden  impoaed  by  Uw  Fbel  Rating  Rule 
to  be  approximately  19.000  hours. 


Because  thaae  laquiraments  would 
involve  the  "oallectiOB  of  ioioimatiaa" 
as  defined  by  the  regulations  of  the 
Office  of  Mmagement  and  Budget 
("OMB").  S  CPR  1320.7(cMl)  (1902).  the 
Commission  was  required  to  submit  the 
propoaed  raquiramants  to  OMB  for 
clearanoe.  5  CFR  1320.13.  The 
Commission  did  so  as  part  of  this 
proceeding.  OMB  approved  the  request, 
and  assigned  control  number  3084-0068 
to  the  Information  collection 
requirements.zoa  This  approval  will 
expin  on  February  28, 1996.  imless  it 
has  been  extended  before  that  date. 

VI.  Bagulatory  S«view 

As  part  of  the  Commis.sion'9  ten-year 
regulatory-review  plan  for  existing  rules 
and  guides,  the  Commission  also 
specifically  solicited  comments  in  the 
NPR  on  the  costs  and  benpfils  of  the 
existing  Octane  Rule.«»  Based  en  the 
discussion  in  Parts  TV  and  V,  above,  the 
Commission  concludes  that  the  Fuel 
Rating  Rule  will  not  have  a  significant 
economic  impact  on  covered  parties, 
and  that  there  is  a  need  for  the  Fuel 
Rating  Rule.  As  explained  in  Parts  m- 
V,  above,  the  Commission  has  designed 
the  amendments  to  minimize  burdens 
imposed  on  covered  industry  memb^riB, 
including  smaU  businesses. 

Vn.  Metric  MsaaureiMnta 

In  accordance  with  the  Omnibus 
Trade  and  Competitiveness  Act 
("OTCA"),  15  U.S.C.  205b,  and 
Executive  Order  12770  ("Metric  Usage 
in  Federal  Government  Programs  ").  56 
FR  35801  (July  25, 1991),  the 
Commission  must  consider  metric 
measurements  in  addition  to  inch- 
poimd  measxirements  in  measurement 
sensitive  regulations.  Only  API 
addressed  metric  measurement  issues. 
API  recommended  that  the  Commission 
specify  label  dimensions  in  both  inches/ 
picas  and  appropriate  soft-cnr.  version 
(calculated)  metric  units  'lo  However, 
API  stated  that,  because  the  average 
consumer's  awareness  of  metric  is 
minimal  at  this  time,  providing 
alternative  fuel  information  to  the 
consumer  in  metric  units  would  not 
significantly  benefit  consumers.'" 
Neither  the  original  Octane  Rule  nor  the 
amendments  adopted  today  require 
disclosures  to  consumers  of  inch/pound 
measiu^ment  ratings.  However,  in 
accordance  with  OTCA  and  Executive 
Order  12770,  §  306.12  of  the  Fuel  Rating 
Rule  includes  both  inch-pound  and 
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oMtiic  nMMuraments  in  tha  I 
specifications  for  label  size. 

Vm.  AmmmimmU  to  the  KiUe 


A.  Discussion  of  Amendments 

The  certification  and  pealing 
requiieniaits  far  altematiye  liquid 
automotive  fuels  have  been  diacuaaed  in 
Part  nLAS.  As  indicated  in  the  NPR. 
many  of  the  amendments  to  the  Octane 
Rule  involve  substituting  "automotive 
fuel"  for  "gasoline"  and  "automotive 
fuel  rating"  for  "octane  rating."  In  this 
section,  several  additional  amendments 
to  the  Rule  are  discussed.  Pursuant  to 
EPA  92,  these  amendments  become 
effective  at  the  end  of  the  one-year 
period  beginning  on  the  date  of  the 
enactment  of  the  Act,  which  was  on 
October  24. 1992.*"  However,  October 
24. 1993  falls  on  a  Sunday.  When  an 
effective  date  falls  on  a  weekend  or 
hoUday.  the  next  Federal  business  day 
is  lued  as  the  effective  date."> 
Therefore,  these  amendmenta  are 
effective  on  Monday,  October  25. 1993. 

Section  306.0    Definitions 

The  Octane  Rule  currently  does  not 
have  a  section  containing  definitions. 
Because  these  amendments  resxilt  in  an 
expanded  and  more  complex  regulation, 
the  Commission  is  including  definitions 
in  the  Fuel  Rating  Rule.  Most  of  the 
definitions  that  the  Commissicm  has 
adopted  are  definitions  from  PMPA  that 
are  pertinent  to  the  Fuel  Rating  Rule.  A 
few  other  definitions  were  adopted  from 
other  sources  (principally,  EPA  92),  as 
eorolained  below. 

Section  306.0(2)  contains  references 
to  the  applicable  ASTM  standards  that 
contain  tne  methodologiea  for 
determining  the  research  octane  number 
and  motor  octane  number.  These 
references  to  the  ASTM  standards  are 
different  from  the  references  in  the  prior 
version  of  the  Rule  because  they  are  to 
current  versions  of  the  standards.  The 
ASTM  references  are  from  the 
"Conforming  Amendments"  section  of 
section  1501  of  EPA  92.»«  with  the 
addition  of  the  suffix  that  ASTM  uses  to 
indicate  the  year  of  the  standard's 
promulgation.  This  suffix  is  part  of  the 
reference  to  the  standard  in  the  Fuel 
Rating  Rule  to  conform  with  the 
procedures  for  incorporation  by 
refsrence  in  5  U.S.C  552(aXl)  and  1 
CFRpartSl. 

In  1 306.0.  the  definitions  of  refiner. 
disMbutcv  and  retailer  are  based  on  the 
PMPA  definitions  of  these  terms.  In 


S  306.0(4).  the  Commission  has  added  a 
definition  for  "producer"  that  the 
Commiaaion  developed  from  language 
in  the  PMPA  definition  of  "refiner"  and 
the  Commission's  description  of 
"producers"  that  was  publlahad  with 
the  announcement  of  tne  final  Octane 
Rule.>» 

In  S  306.0(0).  the  Commiaaion  uses  the 
PMPA  definition  for  "automotive  fuel." 
As  amended  by  EPA  92.  PMPA 
currenUy  defines  "automotive  fiial"  as 
"Uquid  mel  of  a  type  distributed  for  use 
aa  a  fuel  in  any  motor  vehicle."  To 
provide  more  guidance  to  industry,  the 
Commission  us  supplemented  tms 
definition  by  drawing  on  the  definition 
for  "alternative  fuel"  contained  in 
section  301(2)  of  EPA  92  >»  and 
specifically  listing  (without  limiting 
coverage)  the  liquid  fuels  that  are 
presenUy  covered.  The  Commission  also 
has  added  in  this  section  a  definition  for 
gasoline  that  lists  (without  limiting 
coverage)  the  fuels  that  are  presently 
considered  "gasoline,"  including 
gasohol  and  reformulated  and 
oxygenated  gasolines.'^' 

Section  306.4    Preemption 

Section  1502(a)  of  EPA  92  amends 
section  204  of  PMPA  to  authorize  the 
states  to  use  whatever  investigative  and 
enforcement  action  they  find  necessary 
to  enforce  state  laws  that  require  the 
certification  and  posting  of  automotive 
fuel  ratings."*  The  purpose  of  this 
amendment  is  to  facilitate  state 
enforcement  of  any  state  or  local 
regulation  pertaining  to  automotive  fuel 
rating  disclosure  by  permitting  the  use 
of  any  remedy  or  penalty  authorized  by 
law.  The  Commission  has  inserted  new 
language  in  §  306.4  of  the  Fuel  Rating 
Rule  to  conform  with  EPA  92's 
amendment  of  section  204  of  PMPA. 

Section  306.5    Automotive  Fuel  Rating 

The  references  to  the  ASTM  standards 
have  been  changed  in  S  306.(0)(2)— 
Definitions  to  reflect  the  current 
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versions  of  the  standards,  as  contained 
in  sactioD  1501(cMl)(B)  of  EPA  92.»« 
The  Octane  Ruk  contained  language 
(S  306.4(bH2))  detailing  a  procedure  for 
updating  the  Rule  whenever  ASTM 
modifies  the  octane  determination 
standarda  lafaranoed  in  this  section.  The 
amendments  announced  today  delete 
this  section.  If  th««  are  subsequent 
amendments  to  the  standards  that  are 
pertinent  to  the  Rule,  any  person  may 
petition  the  Commission  to  adopt  the 
amended  versioo  at  the  Commission  on 
its  own  motion  may  initiate  a 
proceeding  to  adopt  the  revision . 

Lial  ofSobfects  in  16  CFR  Part  306 

Energy  conservation.  Gasoline. 
Incorporation  by  reference.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preemble.  tide  16  of  the  Code  of  Federal 
Regulations  will  be  amended  as  follows: 

PART  306-AUTOMOTIVE  FUEL 
RATINGS,  CERTIFICATION  AND 
POSTING 

1.  The  authority  citation  for  part  306 
of  16  CFR  is  revised  to  read  as  follows: 

AnOorlty:  15  U.S.C  2801  et  seq. 

2.  Part  306  of  16  CFR  is  amended  by 
revising  the  heading  to  read  as  set  forth 
above. 

||3064)tirough  306.11    (Redeelgneted  aa 
11306.1  ttweugh  106.121 

3.  Sections  306.0  through  306.11  of  16 
CFR  are  redesignated  as  §§  306.1 
through  306.12.  respectively. 

4.  Part  306  of  16  CFR  is  amended  by 
adding  a  new  §  306.0.  to  read  as  follows: 

1306.0    DeflnMona. 

As  used  in  this  part: 

(a)  Octane  rating  means  ihe  rating  of 
the  anti-knodc  chvacteristics  of  a  grade 
or  type  of  gasoline  as  determined  by 
dividing  by  2  the  sum  of  the  research 
octane  number  plus  the  motor  octane 
number. 

(b)  Research  octane  number  and 
motor  octane  number  have  the 
meanings  given  audi  terms  in  the 
specifications  of  the  American  Society 
for  Testing  and  Materials  ("ASTM") 
entitled  "Standard  Specification  for 
Automotive  Spark-I^ition  Engine  Fuel' 
designated  D4814-92c  and.  with  respect 
to  any  grade  or  type  of  gasoline,  are 
determined  in  accordance  with  test 
methods  set  forth  in  ASTM  02699-92. 
"Standard  Test  Method  for  Knock 
Characteristics  of  Motor  Fuels  by  the 
Research  Method"  and  ASTM  D2700- 


»*SactiOB  1801(cXl)(B)  of  Pub.  U 102-188. 108 
StaL  277a.  2998  (codlfiad  at  IS  U.S.C  2821). 
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92,  "Standard  Test  Method  for  Knock 
Characteristics  of  Motor  and  Aviation 
Fuels  by  the  Motor  Method."  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ASTM  D4814-92C  ASTM  D2699-92, 
and  ASTM  02700-92  may  be  obtained 
from  the  American  Society  for  Testing 
and  Materials.  1916  Race  Street 
Philadelphia.  PA,  19103,  or  may  be 
inspected  at  the  Federal  Trade 
Commission.  Public  Reference  Room, 
room  130. 600  Pennsylvania  Avenue. 
NW.,  Washington.  DC.  cr  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

(c)  Refiner  means  any  person  engaged 
in  the  production  or  importation  of 
automotive  fuel 

(d)  PrtxJucer  means  any  person  who 
purchases  component  elements  and 
combines  them  to  produce  and  market 
automotive  fuel. 

(e)  Distributor  means  any  perscm  who 
receives  automotive  fuel  and  distributes 
such  automotive  fuel  to  another  person 
other  than  the  ultimate  purchaser. 

(f)  Retailer  means  any  person  who 
markets  automotive  fuel  to  the  general 
public  for  \iltimate  omsumption. 

(g)  Ultimate  purchaser  means,  writh 
respect  to  any  item,  the  first  person  who 
purchases  such  item  for  purposes  other 
than  resale. 

(h)  Person,  for  purposes  of  applying 
any  provision  of  the  Federal  Trade 
Commission  Act,  15  U.S.C  41  et  seq., 
with  respect  to  any  provision  of  this 
Part,  includes  a  partnership  and  a 
corporation. 

(i)  Automotrve/iie/ means  Uquid  fiiel 
of  a  type  distributed  for  use  as  a  fuel  in 
any  motor  vehicle,  and  the  term 
includes,  but  is  not  limited  to: 

(1)  Gasoline,  an  automotive  spark- 
ignition  engine  fuel,  which  includes, 
but  is  not  limited  to,  gasohol  (generally 
a  mixture  of  approximately  90% 
unleaded  gasoline  and  10%  denatured 
ethanol)  and  fuels  developed  to  comply 
with  the  Clean  Air  Act,  42  U.S.C.  7401 
et  seq.,  such  as  reformulated  gasoline 
and  oxygenated  gasoline;  and 

(2)  alternative  hquid  automotive  fuels. 
including,  but  not  limited  to: 

(i)  Methanol,  denatured  ethanol,  and 
other  alcohols; 

(ii)  Mixtures  containing  85  percent  or 
mne  by  volume  of  methanol,  denatured 
ethanol.  and/or  other  alcohols  (or  such 
other  percentage,  but  not  less  than  70 
percent,  as  determined  by  the  Secretary 
of  the  United  States  Department  of 
Energy,  by  rule,  to  provide  for 
requirements  relating  to  cold  start. 


safety,  or  vehicle  functions),  widi 
gasoline  or  other  fuels; 

(iii)  Liquefied  natural  gas; 

(iv)  Liquefied  petroleum  gas; 

(v)  Coal-derived  liquid  fuels. 

(j)  Automotive  fuel  rating  means — 

(1)  For  gasoline,  the  octane  rating;  or 

(2)  For  an  alternative  liquid 
automotive  fuel,  the  commonly  used 
name  of  the  hiel  with  a  disclosure  of  the 
amoimt,  expressed  as  a  minimum 
percentage  by  volume,  of  the  principal 
component  cf  the  fuel.  A  disclosure  of 
other  components,  expressed  as  a 
minimtmi  percentage  by  voiimie,  may 
be  included,  if  desired. 

5.  Section  306.1  of  16  CFR  is  revised 
to  read  as  follows: 

1306.1    WluNlMeruledoae. 

This  rule  deals  with  the  certification 
and  posting  of  automotive  fuel  ratings  in 
or  ejecting  commerce  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commissicm  Act,  15  U.S.C.  41  et  seq.  It 
applies  to  persons,  partnerships,  and 
corporations.  If  you  are  covered  by  this 
regulation,  breaking  any  of  its  rules  is  an 
imfair  or  deceptive  act  or  practice  under 
section  5  of  that  Act.  You  can  be  fined 
up  to  ten  Aousand  dollars  each  time 
you  break  a  rule. 

6.  Section  306.2  of  16  CFR  is  revised 
to  read  as  follows; 

9  306.2    Who  is  covereo. 

You  are  covered  by  this  rule  if  you  are 
a  refiner,  importer,  producer, 
distributor,  or  retailer  of  automotive 
fiiel. 

7.  Section  306.4  of  16  CFR  is  revised 
to  read  as  follows: 

1306.4    Preemption. 

The  Petroleum  Marketing  Practices 
Act  ("PMPA'J,  15  U.S.C.  2801  et  seq.. 
as  amended,  is  the  law  that  directs  the 
FTC  to  enact  this  rule.  Section  204  of 
PMPA,  15  U.S.C  2824,  provides: 

(a)  To  the  extent  that  any  provision  of  this 
title  applies  to  any  act  or  omission,  no  State 
or  any  political  subdivision  thereof  may 
adopt  or  continue  in  effect,  except  as 
provided  in  subsection  [b),  any  provision  of 
law  or  regulation  with  respect  to  such  act  or 
omission,  unless  such  provision  of  such  law 
or  regulation  is  the  same  as  the  aj^Ucable 
provision  of  this  title. 

(b)  A  State  or  political  subdivision  thereof 
may  provide  for  any  investigative  or 
enforcement  action,  remedy,  or  penalty 
(including  procadtiral  actions  nacassazy  to 
cany  out  such  investigative  or  enforoement 
actions,  remedies,  or  penalties)  with  respect 
to  any  provision  of  law  or  regulation 
pemiitted  by  subsection  (a). 

8.  Section  306.5  of  16  CFR  is  revised 
to  read  as  follows: 


%  306.5    Autofnotive  niel  nMng. 

If  you  are  a  refiner,  importer,  or 
producer,  you  must  determine  the 
automotive  fuel  rating  of  all  automotive 
fuel  before  you  transfer  it.  You  can  do 
that  yourself  or  through  a  testing  lab. 

(a)  To  determine  the  automotive  fuel 
rating  of  gasoline,  add  the  research 
octane  nimiber  and  the  motor  octane 
number  and  divide  by  two,  as  explained 
by  the  American  Society  for  Testing  and 
Materials  ("ASTM")  in  ASTM  D4814- 
92c.  oititled  "Standard  Specificatimis 
for  Automotive  Spark-Ignition  Engine 
Fuel."  To  determine  the  research  octane 
number,  use  ASTM  standard  test 
method  D2699-92,  and  to  determine  the 
motor  octane  number,  use  ASTM 
standard  test  method  D2700-92. 

(b)  To  determine  automotive  fuel 
ratings  for  alternative  liquid  automotive 
hiels,  you  must  possess  a  reasonable 
basis,  consisting  of  competent  and 
rehable  evidence,  for  the  percentage  by 
volume  of  the  principal  component  of 
the  alternative  Uquid  automotive  fuel 
that  you  must  disclose.  You  also  most 
have  a  reasonable  basis,  consisting  of 
competent  and  reUable  evidence,  for  the 
minimum  percentages  by  voliune  of 
other  componmts  that  you  choose  to 
disclose. 

9.  Section  306.6  of  16  CFR  is  revised 
to  read  as  follows: 

1306.6   CwtiflcMion 

In  each  transfer  you  make  to  anyone 
who  is  not  a  consumer,  you  must  certify 
the  automotive  fuel  rating  of  the 
automotive  fuel  consistent  with  your 
determination.  You  can  do  this  in  eithw 
of  two  ways: 

(a)  Include  a  delivery  ticket  or  other 
paper  with  each  transfer  or  automotive 
fuel.  It  may  be  an  invoice,  bill  of  lading, 
bill  of  sale,  terminal  ticket,  delivery 
ticket,  or  any  other  written  proof  of 
transfer.  It  must  contain  at  least  these 
four  items: 

(1)  Your  name; 

(2)  The  name  of  the  person  to  whom 
the  automotive  fuel  is  transferred; 

(3)  The  date  of  the  transfer; 

(4)  The  automotive  fuel  rating.  Octane 
rating  numbers  may  be  rounded  off  to  a 
whole  or  half  number  equal  to  or  less 
than  the  nvunber  determined  by  you. 

(b)  Give  the  person  a  letter  or  Mnitten 
statement.  TTiis  letter  must  include  the 
date,  your  name,  the  other  jwrson's 
name,  and  the  automotive  fuel  rating  of 
any  automotive  fuel  you  will  transfu'  to 
that  person  from  the  date  of  the  letter 
onwards.  Octane  rating  numbers  may  be 
rounded  to  a  whole  or  half  number 
equal  to  or  less  than  the  number 
determined  by  you.  This  letter  of 
certification  will  be  good  until  you 
transfer  automotive  fuel  with  a  lower 
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automotive  fuel  rating.  When  this 
happens,  you  must  certify  the 
automotive  fuel  rating  of  the  new 
automotive  fuel  either  with  a  delivery 
ticket  or  by  sending  a  new  letter  of 
certification. 

(c)  When  you  transfar  automotive  fuel 
to  a  common  carrier,  you  must  certify 
the  automotive  fuel  rating  of  the 
automotive  fuel  to  the  common  carrier, 
either  by  letter  or  on  the  delivery  ticket 
or  other  paper. 

10.  Section  306.7  of  16  CFR  is  revised 
to  read  as  follows: 

1306.7    Recordkeeping. 

You  must  keep  records  of  how  you 
determined  automotive  fuel  ratings  for 
one  year.  They  must  be  available  for 
inspection  by  Federal  Trade 
Commission  and  Environmental 
Protection  Agency  staffmembers.  or  by 
people  authorized  by  FTC  or  EPA. 

11.  Section  306.8  of  16  CFR  is  revised 
to  read  as  follows:  ; 

I308J   CerHflceHon.  ' 

If  you  are  a  distributor,  vou  must 
certify  the  automotive  fuel  rating  of  the 
automotive  fuel  in  each  transfer  you 
make  to  anyone  who  is  not  a  consumer. 

(a)  In  the  case  of  gasoline,  if  you  do 
not  blend  the  gasoline  with  other 
gasoline,  you  must  certify  the  gasoline's 
octane  rating  consistent  with  the  octane 
rating  certified  to  your.  If  you  blend  the 
gasoline  with  other  gasoline,  you  must 
certify  consistent  with  your 
determination  of  the  average,  weighted 
by  voltmie,  of  the  octane  ratings 
certified  to  you  for  each  gasoliae  in  the 
blend,  or  consistent  with  the  lowest 
octane  rating  certified  to  you  for  any 
gasoline  in  tne  blend.  Whether  you 
blend  gasoline  or  not.  you  may  choose 
to  certify  the  octane  rating  of  the 
gasoline  consistent  with  your 
determination  of  the  octane  rating 
according  to  the  method  in  §  306.5.  In 
cases  involving  gasoline,  the  octane 
rating  may  be  rounded  to  a  whole  or 
half  number  equal  to  or  less  than  the 
niunber  certified  to  you  or  determined 
byyou. 

(b)  If  you  do  not  blend  alternative 
liquid  automotive  fuels,  you  must 
certify  consistent  with  the  automotive 
fuel  rating  certified  to  you.  If  you  blend 
alternative  liquid  automotive  fuels,  you 
must  possess  a  reasonable  basis, 
consisting  of  competent  and  reliable 
evidence,  for  the  automotive  fiiel  rating 
that  you  certify  for  the  blend. 

(c)  You  may  certify  either  by  using  a 
delivery  ticket  with  each  transfer  of 
automotive  fuel,  as  outlined  in 

§  306.6(a),  or  by  using  a  letter  of 
certification,  as  outlined  in  §  306.6(b). 


(d)  When  you  transfer  automotive  fuel 
to  a  common  carrier,  you  must  certify 
the  automotive  fuel  rating  of  the 
automotive  fuel  to  the  common  carrier, 
either  by  letter  or  on  the  delivery  ticket 
or  other  paper.  When  you  receive 
automotive  fuel  from  a  common  carrier, 
you  also  must  receive  from  the  common 
carrier  a  certification  of  the  automotive 
fuel  rating  of  the  automotive  fuel,  either 
by  letter  or  on  the  delivery  ticket  or  ' 
other  paper. 

12.  Section  306.9  of  16  CFR  is  revised 
to  read  as  follows: 

1306.9  Recordkeeping 

You  must  keep  for  one  year  any 
delivery  tickets  or  letters  of  certification 
on  which  you  based  your  automotive 
fuel  rating  certifications.  You  must  also 
keep  for  one  year  records  of  any 
automotive  fuel  rating  determinations 
you  made  according  to  §  306.5.  They 
must  be  available  for  inspection  by 
Federal  Trade  Commission  and 
Environmental  Protection  Agency  staff 
members,  or  by  peraons  authorized  by 
FTC  or  EPA. 

13.  Section  306.10  of  16  CFR  is 
revised  to  read  as  follows: 

1306.10  Automotive  fuel  rating  posting. 

(a)  If  you  are  a  retailer,  you  must  post 
the  automotive  fuel  rating  of  all 
automotive  fuel  you  sell  to  consiunera. 
You  must  do  this  by  putting  at  least  one 
label  on  each  face  of  each  dispenser 
through  which  you  sell  automotive  fuel. 
If  you  are  selling  two  or  more  kinds  of 
automotive  fuel  with  different 
automotive  fuel  ratings  from  a  single 
dispenser,  you  must  put  separate  labels 
for  each  kind  of  automotive  fuel  on  each 
face  of  the  dispenser. 

(b)  (1)  The  label,  or  labels,  must  be 
placed  conspicuously  on  the  dispenser 
so  as  to  be  in  full  view  of  consumera 
and  as  near  as  reasonably  practical  to 
the  price  per  unit  of  the  automotive  fuel. 

(2)  You  may  petition  for  an  exemption 
from  the  placement  requirements  by 
writing  the  Secretary  of  the  Federal 
Tr>de  Commission,  Washington,  DC 
20480.  You  must  state  the  reasons  that 
you  want  the  exemption. 

(c)  In  the  case  of  gasoline,  if  you  do 
not  blend  the  gasoline  with  other 
gasoline,  you  must  post  the  octane 
rating  of  the  gasoline  consistent  with  the 
octane  rating  certified  to  you.  If  you 
blend  the  gasoline  with  other  gasoline, 
you  must  post  consistent  with  your 
determination  of  the  average,  weighted 
by  volume,  of  the  octane  ratings 
certified  to  you  for  each  gasol^e  in  the 
blend,  or  consistent  with  the  lowest 
octane  rating  certified  to  you  for  any 

gasoline  in  the  blend.  Whether  you 
lend  gasoline  or  not.  you  may  choose 


to  post  the  octane  rating  of  the  gasoline 
consistent  with  your  determination  of 
the  octane  rating  according  to  the 
method  in  §  306.5.  In  cases  involving 
gasoline,  the  octane  rating  must  be 
shown  as  a  whole  or  half  number  equal 
to  or  less  than  the  number  certified  to 
you  or  determined  by  you. 

(d)  U  you  do  not  blend  alternative 
liquid  automotive  fuels,  you  must  post 
consistent  with  the  automotive  fuel 
rating  certified  to  you.  If  you  blend 
alternative  liquid  automotive  fuels,  you 
must  possess  a  reasonable  basis, 
consisting  of  competent  and  reliable 
evidence,  for  the  automotive  fuel  rating 
that  you  post  for  the  blend. 

(e)(1)  You  must  maintain  and  replace 
labels  as  needed  to  make  sure 
consumers  can  easily  see  and  read  them. 

(2)  If  the  labels  you  have  are 
destroyed  or  are  imusable  or  imreadable 
for  some  unexpected  reason,  you  can 
satisfy  the  law  by  posting  a  temporary 
label  as  much  like  the  required  label  as 
possible.  You  must  still  get  and  post  the 
required  label  without  delay. 

(f)  The  following  examples  of 
automotive  fuel  rating  disclosures  for 
some  presently  available  alternative 
liquid  automotive  fuels  are  meant  to 
serve  as  illustrations  of  comphance  with 
this  part,  but  do  not  limit  the  Rule's 
coverage  to  only  the  mentioned  fuels: 

(1)  "Methanol/Mioimum % 

Methanol" 

(2)  "Ethanol/Minimum %  Ethanol" 

(3)  "M-85/Minimum %  Methanol" 

(4)  "B-85/Minimum %  Ethanol" 

(5)  "LPG/Minimum %  Propane"  or 

"LPG/Minimum %  Propane  and 


%  Butane" 

(6)"LNG/Minimum. 


_%  Methane" 


(g)  When  you  receive  automotive  fuel 
from  a  common  carrier,  you  also  must 
receive  from  the  common  carrier  a 
certification  of  the  automotive  fuel 
rating  of  the  automotive  fuel,  either  by 
letter  or  on  the  delivery  ticket  or  other 
paper. 

14.  Section  306.11  of  16  CFR  is 
revised  to  read  as  follows: 

1306.11    Recordkeeping. 

You  must  keep  for  one  year  any 
delivery  tickets  or  lettera  of  certification 
on  which  you  based  your  posting  of 
automotive  fuel  ratings.  You  also  must 
keep  for  one  year  records  of  any 
automotive  fuel  rating  determinations 
you  made  according  to  $  306.5.  These 
records  may  be  kept  at  the  retail  outlet 
or  at  another,  reasonably  close  location. 
They  must  be  available  for  inspection  by 
Federal  Trade  Commission  and 
Environmental  Protection  Agency  staff 
memben  or  by  persons  authorized  by 
FTC  or  EPA. 
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,15.  Section  306.12  is  revised  to  read 
as  follows: 

§306.12    Labels. 

All  labels  must  meet  the  following 
specifications: 

(a)  Layout. — (1)  For  gasoline  labels. 
The  label  is  3"  (7.62  cm)  wide  x  2W 
(6.35  cm)  long.  The  illustrations 
appearing  at  the  end  of  this  rule  are 
prototype  labels  that  demonstrate  the 
proper  layout.  "Helvetica  Black"  type  is 
used  throughout  except  for  the  octane 
rating  number  on  octane  labels,  which 
is  in  Franklin  gothic  type.  All  type  is 
centered.  Spacing  of  the  label  is  VV  (.64 
cm)  between  the  top  border  and  the  first 
line  of  text,  Vs"  (.32  cm)  between  the 
first  and  second  line  of  text,  V4"  (.64  cm) 
between  the  octane  rating  and  the  line 
of  text  above  it.  All  text  and  nimierals 
are  centered  within  the  interior  borders. 

(2)  For  alternative  liquid  automotive 
fuel  labels  (one  principal  component). 
The  label  is  3"  (7.62  cm)  wide  x  2V2" 
(6.35  cm)  long.  "Helvetica  black"  type  is 
used  throughout.  All  type  is  centered. 
The  band  at  the  top  of  the  label  contains 
the  name  of  the  fuel.  This  band  should 
measiire  1"  (2.54  cm)  deep.  Spacing  of 
the  fuel  name  is  W  (.64  cm)  from  tiie 
top  of  the  label  and  Vio"  (.48  cm)  from 
the  bottom  of  the  black  band,  centered 
horizontally  within  the  black  band,  llie 
first  line  of  type  beneath  the  black  band 
is  Vs"  (.32  cm)  fi-om  the  bottom  of  the 
black  band.  AH  type  below  the  black 
band  is  centered  horizontally,  with  W 
(.32  cm)  between  each  line.  The  bottom 
line  of  type  is  'A*"  (.48  cm)  fi-om  the 
bottom  of  the  label.  All  type  should  fall 
no  closer  than  Vie."  (.48  cm)  from  the 
side  edges  of  the  label.  If  you  wish  to 
change  the  dimensions  of  this  single 
component  label  to  accommodate  a  fuel 
descriptor  that  is  longer  than  shown  in 
the  sample  labels,  you  must  petition  the 
Federal  Trade  Commission.  You  can  do 
this  by  writing  to  the  Secretary  of  the 
Federal  Trade  Commission, 
Washington,  DC  20580.  You  must  state 
the  size  and  contents  of  the  label  that 
you  wish  to  use,  and  the  reasons  that 
you  want  to  use  it. 

(3)  For  ahemative  liquid  automotive 
fuel  labels  (two  components).  The  label 
is  3"  (7.62  cm)  wide  x  2V2"  (6.35  cm) 
long.  "Helvetica  black"  type  is  used 
throughout.  All  type  is  centered.  The 
band  at  the  top  of  the  label  contains  the 
name  of  the  fuel.  This  band  should 
measiire  1"  (2.54  cm)  deep.  Spacing  of 
the  fuel  name  is  V*"  (.64  cm)  from  the 
top  of  the  label  and  Vis"  (.48  cm)  from 


the  bottom  of  the  black  band,  centered 
horizontally  within  the  black  band.  The 
first  line  of  type  beneath  the  black  band 
is  Vie"  (.48  cm)  from  the  bottom  of  the 
black  band.  All  type  below  the  black 
band  is  centered  horizontally,  with  i/^" 
(.32  cm)  between  each  line.  The  bottom 
line  of  type  is  Vi"  (.64  cm)  from  the 
bottom  of  the  label.  All  type  should  fall 
no  closer  than  Vie"  (.48  cm)  from  the 
side  edges  of  the  label.  If  you  wish  to 
change  the  dimensions  of  this  two 
component  label  to  accommodate 
additional  fuel  components,  you  must 
petition  the  Federal  Trade  Commission. 
You  can  do  this  by  writing  to  the 
Secretary  of  thePederal  Trade 
.  Commission,  Washington,  DC  20580. 
You  must  state  the  size  and  contents  of 
the  label  that  you  wish  to  use,  and  the 
reasons  that  you  want  to  use  it. 

(b)  Type  size  and  setting— {1)  For 
gasoline  labels.  The  Helvetica  series  is 
used  for  all  numbers  and  letters  with  the 
exception  of  the  octane  rating  number. 
Helvetica  is  available  in  a  variety  of 
phototype  setting  systems,  by  linotype, 
and  in  a  variety  of  computer  desk-top 
and  phototype  setting  systems.  Its  name 
may  vary,  but  the  type  must  conform  in 
style  and  thickness  to  the  sample 
provided  here.  TTie  line  "Minimum 
Octane  Rating"  is  set  in  12  point 
Helvetica  Bold,  all  capitals,  with 
letterspace  set  at  IZVi  points.  The  line 
"(R+M)/2  METHOD"  is  set  in  10  point 
Helvetica  Bold,  all  capitals,  with 
letterspace  set  at  lOVi  points.  The 
octane  number  is  set  in  96  point 
Franklin  gothic  condensed  with  W  (.32 
cm)  space  between  the  numbers. 

(2)  For  alternative  liquid  automotive 
fuel  tables  (one  principal  component). 
All  type  should  be  set  in  upper  case  (all. 
caps)  "Helvetica  Black"  throughout. 
Helvetica  Black  is  available  in  a  variety 
of  computer  desk-top  and  phototype 
setting  systems.  Its  name  may  vary,  but 
the  type  must  conform  in  style  and 
thickness  to  the  sample  provided  here. 
The  spacing  between  letters  and  words 
should  be  set  as  "normal."  The  type  for 
the  fuel  name  is  50  point  (V2"  (1.27  cm) 
cap  height)  "Helvetica  Black,"  knocked 
out  of  a  1"  (2.54  cm)  deep  band.  The 
type  for  the  words  "MINIMUM"  and  the 
principal  component  is  24  pt.  (W  (.64 
cm)  cap  height.)  The  type  for  percentage 
is  36  pt.  (Ve"  (.96  cm)  cap  height). 

(3)  For  alternative  liquid  automotive 
fuel  labels  (two  components).  All  type 
should  be  set  in  upper  case  (all  caps) 
"Helvetica  Black"  throughout.  Helvetica 
Black  is  available  in  a  variety  of 


computer  desk-top  and  phototype 
setting  systems.  Its  name  may  vary,  but 
the  type  must  conform  in  style  and 
thickness  to  the  sample  provided  here. 
The  spacing  between  letters  and  words 
sho\ild  be  set  as  "normal."  The  type  for 
the  fuel  name  is  SO  point  [W  1.27  cm) 
cap  height)  "Helvetica  Black."  knocked 
out  of  a  1"  (2.54  cm)  deep  band.  All 
other  type  is  24  pt  (v*"  (.64  cm)  cap 
height.) 

(c)  Colors— {!]  For  gasoline  labels. 
The  basic  color  on  all  octane  labels  is 
process  yellow.  All  type  is  process 
black.  All  borders  are  process  black.  All 
colors  must  be  non-fade. 

(2)  For  alternative  liquid  automotive 
fuel  labels.  The  background  color  on  all 
the  labels  is  Orange:  PMS 1495.  The 
knock-out  type  within  the  black  band  is 
orange  PMS  1495.  All  other  type  is 
process  black.  All  borders  are  process 
black.  All  colors  must  be  non-rade. 

(d)  Contents.  Examples  of  the  contents 
are  shown  in  the  sample  labels.  The 
proper  octane  rating  for  each  gasoline 
must  be  shown.  The  proper  automotive 
fuel  rating  for  each  alternative  hquid 
automotive  fuel  must  be  shown.  No 
marks  or  information  other  than  that 
called  for  by  this  rule  may  appear  on  the 
labels. 

(e)  Special  label  protection.  All  labels 
must  be  capable  of  withstanding 
extremes  of  weather  conditions  for  a 

Eeriod  of  at  least  one  year.  They  must 
B  resistant  to  automotive  fuel,  oil, 
grease,  solvents,  detergents,  and  water. 

(f)  Illustrations  of  labels.  Labels 
should  meet  the  spiedfications  in  this 
section,  and  should  look  like  these 
examples,  except  the  black  print  should 
be  on  the  appropriately  colored 
background. 

BILUNQ  COOe  C7S0-ei-M 


MINIMUM  OCTANI  RATINO 
(ll<»MVtMtTNOO 
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MINIMUM 

90%  PROPANE 

2%  BUTANE 
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By  direction  of  the  Commiasian. 
Donald  S.  Oaric  i 

SecjvCoiy. 
[FR  Doc  9^18339  Pibd  S-2-93: 8:45  ami 


91 


UMI 


Tuesday 
August  3.  1993 


Part  VII 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WildlHe  and 
Plants;  Determinations  of  Endangered 
Status;  Final  Rules 


41378       Fsdml  RegiHer  /  Vol.  58.  No.  147  /  Tuesday,  August  3.  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WlWIIfa  S«rvtM 

50  CFR  Part  17 
RIN  1018-AB73 

Endangarvd  and  Thraatanad  ¥nidlifa 
and  Planta;  Dalarminatlon  of 
Endangarad  Statua  for  T^mo  Planto, 
Aranaria  Paiudicoia  (Marah  Sandwort) 
and  RoHppa  Gambailll  (Gambal'a 
Watarcraaa) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  for  two  plants:  Arenaria 
paiudicoia  (marsh  sandwort)  and 
Rorippa  gambellii  (Gambel's 
watercress).  Arenaria  paludicda  was 
historically  known  from  swamps  and 
freshwater  marshes  in  four  counties  in 
California,  as  well  as  Washington  State. 
The  sole  extant  population  occurs  at 
Black  Lake  Canyon  in  San  Lms  Obispo 
County,  California.  Rorippa  gambellii 
once  occurred  in  five  California 
counties,  as  well  as  Mexico;  today  only 
three  populations  remain,  all  in  San 
Luis  Obispo  County.  California.  These 
two  species  and  their  coastal  wetland 
habitats  are  threatened  primarily  by 
urban  development,  alteration  in 
hydrology,  competition  with  alien  plant 
species,  and  stochastic  (random) 
extinction  by  virtue  of  the  small  number 
of  individuals  and  populations  that 
remain.  This  rule  implements  the 
protection  and  recovery  provi^ons 
afforded  by  the  Act  for  these  plants. 
EFFECTIVE  DATE:  August  3. 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ventura  Field  Office,  2140 
Eastman  Avenue,  suite  100,  Ventura, 
CaUfomia  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Benz  at  the  above  address 
(telephone  805/644-1766  or  818/904- 
6040). 

SUPPlfMENTARY  MFORMAT10N: 
Background 

Arenaria  paiudicoia  and  Rorippa 
gambellii  are  both  historically  Imown 
from  swamps  and  freshwater  marsh 
habitats  primarily  along  the  Pacific 
Coast  of  North  America.  Arenaria 
paiudicoia  once  ranged  from 
Washington  to  San  Bernardino  County, 
California,  and  Rorippa  gambellii  from 


San  Luis  Obisno  County  to  San  Diego, 
Califomia,  and  near  Mexico  Qty.  T^e 
wetland  habitats  upon  which  they 
depend  have  been  vanishing  at  a  rapid 
rate  due  primarily  to  iirbanization  and 
conversion  to  agriculture. 

In  San  Luis  Obispo  County,  a  series  of 
small  freshwater  marshes  associated 
with  active  to  partially  stabilized  beach 
dimes  extends  a  distance  of  5  miles 
from  Oceano  south  to  the  Oso  Flaco 
Lakes  area.  Just  inland  from  this  "dune 
lakes"  area  lies  tbe  Niponio  Mesa,  a 
broad  mesa  comprised  of  old  Oceano 
sands  deposited  40,000  years  ago,  and 
bisected  by  Black  Lake  Canyon.  Pockets 
of  freshwater  marsh  habitat  in  Black 
Lake  Canyon  and  the  dune  lakes  area 
harbor  a  unique  flora  that  includes 
remnant  populations  of  Arenaria 
paiudicoia  and  Rorippa  gambellii. 

Arenaria  paiudicoia  (marsh  sandwort) 
was  first  described  by  A.  Kellogg  in 
1863  imder  the  name  Alsine  pafustre. 
based  on  a  specimen  collected  near  Foit 
Point,  San  Francisco  (Kellogg  1863).  In 
1876,  Sereno  Watson  made  the  new 
combination  Arenaria  palustris,  not 
realizing  that  the  name  had  been 
published  by  Gay  in  1845  in  reference 
to  a  different  species  (Abrams  1944). 
Robinson  noticed  the  duplicatirai  of 
names  and,  in  his  treatment  of  Alsineae 
(one  of  three  tribes  recognized  within 
Caryophyllaceae  at  the  time),  renamed 
the  plant  Arenaria  paiudicoia  (Robinson 
1894). 

This  slender  perennial  herb  of  the 
pink  family  (Caryophyllaceae)  roots  at 
the  nodes  of  procumbent  stems.  The 
species  bears  small  inconspicuous 
fk>wers  from  May  through  August.  The 
singularly  home  flowers  in  the  axils  of 
narrow  opposite  leaves  and  the  smooth 
and  angled  stem  separate  this  species 
from  oUiers  in  the  genus. 

Historically,  the  species  was  known 
frtmi  four  counties  of  coastal  California. 
as  well  as  in  the  State  of  Washington, 
from  sea  level  to  1.476  feet  (0  to  450 
meters)  (Morey  1990).  The  Service 
recently  contracted  the  Natural  Heritage 
Program  in  the  State  of  Washington  to 
conduct  a  status  survey  for  Arenaria 
paiudicoia  in  that  State.  The  review  of 
historical  specimens  revealed  that  all 
but  one  of  the  specimens  had  been 
misidentified.  Field  surveys  conducted 
in  1990  focused  on  the  area  from  which 
the  one  historical  specimen  of  A. 
paiudicoia  was  located,  as  well  as  from 
other  potential  sites  along  the  coast  of 
Washington.  No  extai^  sites  of  this  plant 
were  found  as  a  result  of  the  surveys 
(Gamon  1991). 

In  Califomia,  historical  locations  were 
known  from  tbe  Counties  of  San 
Francisco,  Santa  Cruz.  San  Luis  Obispo, 
and  San  Bernardino.  These  populations 


have  been  eliminated  due  to 
urbanization  and  associated  impacts 
such  as  encroachment  by  non-native 
plants  and  off-road  vehicle  activity.  The 
only  known  extant  location  is  in  a  small 
marshy  area  of  Black  Lake  Canyon  on 
the  Nipomo  Dunes  Mesa  in 
southwestern  San  Luis  Obispo  County. 
Associated  species  include  Epipactis 
gigantea  (stream  orchis),  Sparganium 
gp.  (bur-reed).  Carex  sp.  (sedges).  Juncus 
sp.  (rushes),  and  Rorippa  gambellii.  The 
site  is  in  private  ownership.  This 
population  was  first  reported  in  1947 
and  rediscovered  in  1984.  Surveys  done 
between  1988  and  1992  indicate  that  the 
location  of  the  plants  may  shift  over 
time,  perhaps  illustrating  the 
dependence  of  the  species  on  specific 
microhabitat  conditions  for  successful 
germination  and  propagation.  In  1988. 
only  10  plants  were  found  in  the 
Canyon,  occupying  an  area  less  than  55 
square  feet  (5  square  meters)  (Morey 
1990).  Althotigh  only  three  plants  were 
located  at  the  site  in  1992.  the  existence 
of  other  pockets  of  suitable  habitat  in 
Black  Lake  Canyon  and  the  adjacent 
dune  lakes  area  holds  promise  that  other 
populations  may  still  be  found. 
Rorippa  gamSellii  (Gambel's 
watercress)  was  first  described  by 
Sereno  Watson  as  Cardamine  gambellii 
in  1876.  using  specimens  collected  by 
Gambel  near  Santa  Barbara,  Santa 
Barbara  County.  O.  E.  Schulz  placed  the 
plant  in  the  genus  Nasturtium  in  1933. 
However,  Munz  chose  to  recognize  the 
placement  of  the  taxon  in  the  former 
genus  in  his  publication  on  Califomia 
flora  (Munz  1959).  Recent  work  by  Al- 
Shehbaz  and  Rollins  (1988)  pointed  out 
the  inconsistency  in  the  features 
historically  used  to  distinguish  the 
genera  Cardamine  and  Rorippa. 
including  flower  color,  presence  of 
median  nectaries,  and  seed  coat  pattem. 
They  consequently  combined  several 
species  of  Cardamine  Into  Rorippa, 
including  Rorippa  gambellii. 

Rorippa  gambellii.  a  member  of  the 
mustard  family  (Brassicaceae).  is  an 
herbaceous  perennial  that 
characteristically  roots  from  the  stem 
nodes  of  a  horizontal  rootstock.  The 
species  produces  dense  inflorescences 
of  white  flowers  from  April  through 
June.  The  narrow  fruits  with  seeds 
arranged  in  one  row  (rather  than  two) 
and  the  more  angular  and  sharply 
toothed  leaflets  distinguish  this  species 
from  the  more  common  non-native 
Rorippa  nasturtium-aquaticum. 
Rorippa  gambellii  is  found  in 
freshwater  or  brackish  marsh  habitats  at 
the  margins  of  lakes  or  along  slow- 
flowing  streams,  bom  20  to  60  feet  (6  to 
18  meters)  in  elevation.  The  species 
requires  a  permanent  water  source. 
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Associated  species  include  Typha  sp. 
(cattail),  Sparganium  sp.,  and  Scirpus 
sp.  (bulrush).  At  the  Black  Lake  Canyon 
site,  R.  gambellii  coHxxnirs  with 
Arenaria  paludicola  (Wickenheiser 
1989). 

The  species  was  reported  historically 
from  about  a  dozen  locations  in 
southern  California,  inchiding  interiw 
wetland  areas  of  San  Diego,  San 
Benaardino.  and  Los  Angeles  Counties, 
as  well  as  coastal  wetland  areas  of  San 
Luis  OtMspo  and  Santa  Baibara  Counties 
(Wickenheiser  and  Morey  1990)  and 
from  near  Mexico  City  in  the  Valley  of 
Mexico  (Wickenheiser  1969).  Historic 
populations  in  San  Bernardino  and  San 
Diego  Counties  have  been  extirpated 
due  to  habitat  aheration.  Apparently 
two  individuals  were  observed  in  Barka 
Slough  on  Vandenberg  Air  Force  Base. 
Santa  Baibara  County,  in  1980  (Dial 
1980).  HOwwm,  surveys  by  Price  (1989) 
were  unsuccessful  in  relocating  the 
plant.  In  San  Luis  Obinpo  County, 
populations  near  Small  Twin  Lake  and 
Oceano  Beech  have  been  extirpated. 

The  three  known  extant  populations 
of  Rorippa  gambellii  occur  in  San  Luis 
Obispo  County  at  Black  Lake  Canyon. 
Oso  Flaco  Lake,  and  Little  Oso  Fbco 
Lake.  Oso  Flaco  Lake  and  Little  Oso 
Flaco  Lake  are  on  lands  owned  by  the 
California  Department  of  Parks  and 
Recreation  {DPKi  (Pismo  Beach  State 
Vehide  Reoeation  Areah  the  portion  of 
the  Recreation  Area  ctntaining  the  lakes 
is  clond  to  recreetiaDal  vahictes  and  is 
being  managed  by  The  Nature 
Conservancy.  These  three  sites  are 
within  four  aerial  miles  of  each  other. 
The  total  number  of  individuals  counted 
during  surveys  in  1969  rasuhed  in  a 
total  count  of  fewer  than  1,000 
individuals  (Wickenheiser  and  Morey 
1990).  fa  1992,  the  number  of 
individuals  in  Black  Lake  Canyon  had 
increased  to  approximately  1,000,  up 
from  the  100  individuals  observed  in 
1989  surveys  (CNDDB  1992).  The  other 
two  populations  at  Oso  Flaco  Lake  and 
Little  Oso  Flaco  Lake  could  not  be 
relocated,  but  difficulties  in  surveying 
the  thickly  vegetated  lake  margins  may 
have  obscured  the  populations. 

Arenaria  patadicola  and  Rorippa 
gambelU  face  threats  from  alteration- of 
hydrology,  competition  with 
encroaching  eucalyptus  trees 
(Eucalyptus  globulus),  urban 
devek^ment.  and  stochastic  extinction 
due  to  the  small  number  of  individuals 
and  populations  that  remain. 

Previous  Federal  Action 

Federal  government  actions  on  one  of 
these  two  plants  began  as  a  result  of 
sectioo  12  of  the  Endangered  Species 
Act  of  1973,  which  dir^ted  the 


Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975. 

The  Service  published  a  notice  in  the 
July  1, 1975,  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  of 
the  Smithsoniui  histitution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  nuned  thMwn.  On  June 
16, 1976.  the  Service  published  a 
proposal  in  the  Federal  Register  (42  FR 
24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  Arenaria  paludicola  was 
included  in  the  July  1, 1975,  Federal 
Register  document  as  a  threatened 
species.  General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  m  an  ^ril  26, 1978, 
Federal  Ragtster  publication  (43  FR 
1 7909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
gives  to  those  proposals.already  more 
than  2  yaara  old.  fai  the  December  10, 
1979,  Federal  Registar  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  June  6, 1976, 
proposal,  along  with  four  other 
proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  few  plants  on  Etecebiber 
15, 1980  (45  FR  82480).  This  notice 
included  Rorippa  gambellii  as  a 
Category  1  species,  and  Arenaria 
paludicola  as  a  Category  2  species. 
Category  1  species  are  those  taxa  for 
which  the  Service  has  in  its  possession 
enough  information  on  biological 
vulnerability  and  threats  to  support  a 
proposal  to  list;  whereas,  Category  2 
species  are  those  for  which  data  in  the 
Service's  possession  indicate  listing  is 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  On  November  28, 1983,' 
the  Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  (48  FR  53640):  the  plant  notice 
was  again  revised  on  September  27, 
1985  (50  FR  39526).  Arenaria 
paludicola  and  Rorippa  gambellii  were 
included  in  both  of  these  revisions  as 
Category  2  species.  On  February  21, 
1990  (55  FR  6184),  the  plant  notice  was 
again  revised,  and  Arenaria  paludicola 
and  Rorippa  gambellii  were  both 
included  as  Category  1  species. 


Section  4(bK3MB)  of  the  Act  requires 
the  Secretary  to  m^e  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  TTiat  was  the 
case  for  Arenaria  paludicola  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  In  October  of 
1983, 1984, 1985, 1986, 1987, 1988. 
1989,  and  1990,  the  Service  found  that 
the  petitioned  listing  of /Arenaria 
paludicola  was  warranted  but  precluded 
by  other  higher  priority  listing  actions. 

On  September  30, 1991,  the  Service 
published  in  the  Federal  Register  (56 
FR  49446)  a  proposal  to  list  Arenaria 
paludicola  and  Rorippa  gambellii  as 
endangered.  This  proposal  was  based 
primarily  on  information  supplied  by 
reports  from  the  Natural  Diversity  Data 
Base  and  observations  of  botanists.  The 
comment  period  originally  closed  on 
November  29, 1991.  A  Federal  Register 
notice  reopening  the  comment  period 
for  30  days  was  published  on  June  8, 
1992  (57  FR  24221),  to  receive 
additional  information.  That  comment 
period  closed  on  July  8, 1992. 

Summary  of  ComaienU  and 
RecommendatioDa 

In  the  September  30. 1991,  proposed 
rule  (56  FR  49446)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  A  60-day 
comment  period  closed  on  November 
29. 1991.  Appropriate  State  agnKdes, 
county  governments,  Federal  agencies, 
scientihc  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Comments  were 
received  from  three  California  State 
agencies  (The  Resources  Agency, 
California  Department  of  Parks  and 
Recreation,  and  California  [)epartment 
of  Fish  and  Game),  and  from  the  County 
of  San  Luis  Obispo  during  and  prior  to 
the  opening  of  the  comment  period. 

A  Federal  Regiater  notice  reopening 
the  comment  period  from  June  8  to  July 
8, 1992,  was  pubhshed  on  June  8, 1992 
(57  FR  24221),  to  receive  additional 
information.  A  newspaper  notice  was 
published  in  the  San  Luis  Obispo 
County  Telegram-Tribune  on  June  17, 
1992,  inviting  general  public  comment 
on  the  proposed  rule.  Six  comments 
were  received  subsequent  to  the  June  8, 
1992,  publication,  including  three  from 
the  general  public  and  three  from 
conservation  organizaticms.  A  total  c^  11 
comments  from  10  parties  were 
received.  Seven  commenters,  including 
the  California  D^Mrtment  of  Fi^  and 
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Game.  The  Resources  Agency.  California 
Native  Plant  Society,  The  Nature 
Conservancy,  Center  for  Plant 
Conservation,  and  two  other 
commenters  supported  the  listing  of  the 
species.  The  California  Department  of 
Parks  and  Recreation  and  the  County  of 
San  Luis  Obispo  provided  additional 
information  that  has  been  incorporated 
into  this  rule.  One  commenter  opposed 
the  proposed  listing,  the  four  issues 
raised  and  the  Service's  response  to 
each  are  summnrized  as  follows: 

Issue  J: The  commenJer  felt  that  little 
benefit  would  be  derived  from  listing 
species  whose  extinction  appeared 
imminent. 

Service  Reepoma:  The  Endangered 
Species  Act  of  1973.  as  amended, 
directs  the  Service  to  list  species  that 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges.  Arenaria  paJudicola  and 
Rorippa  gambeHii  are  both  in  danger  of 
extinction  throuahoot  their  range  and, 
therefore,  meet  the  definition  of 
endangered  species  under  the  Act. 
Benefits  to  listing  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
The  likelihood  of  imminent  extinction 
is  a  reason  to  list  a  species,  rather  than 
a  reason  against  such  a  decision. 

Issue  2:  The  commenter  felt  that  the 
property  rights  of  private  landowners 
would  be  compromised  by  a  Federal 
listing  since  tl^s  would  lead  to  land 
confiscation. 

Service  Response:  Listing  of  Arenaria 
paludicola  and  Rorippa  gambellii  imder 
the  Endangered  Species  Act  will  trigger 
the  protective  measures  under  section  9 
of  the  Act.  prohibiting  the  collection, 
destruction  or  damaging  of  these  species 
on  any  area  if  it  is  in  violation  of  any 
State  law  (see  the  "Available 
Conservation  Measures"  section  of  this 
rule  for  a  complete  discussion).  In 
addition,  the  Act  requires  that  Federal 
agencies  insure  that  activities  they 
authorize,  ftmd.  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  oi^any  listed  species,  or 
destroy  or  adversely  modify  its  critical 
habitat,  if  any  is  designated.  Any 
activity  on  private  land  that  requires 
Federal  involvement  (such  as  a  section 
404  permit  under  the  Qean  Water  Act) 
and  that  may  afiisct  these  species  would 
have  to  be  reviewed  by  the  Service  to 
ensure  that  the  continued  existence  of 
the  species  would  not  be  jeopardized. 

Listing  under  the  Act  does  not  imply 
that  private  land  vrould  be 
"oonflscated"  without  compensation. 
Recovery  planning  for  the  two  subject 
plants  may  include  lecommendations 
ror  land  acquisition  or  easements 


involving  private  landowners.  These 
efforts  would  be  undertaken  with  the 
cooperation  of  the  landowner.  In  the 
majority  of  cases,  private  landowners 
are  not  precluded  bom  utilizing  their 
land  in  the  manner  originally  intended. 

Issue  3:  The  commenter  believed 
Vandenberg  Air  Force  Base  may  harbor 
suitable  habitat  for  Arenaria  paludicola, 
and  wanted  to  know  why  a  survey  for 
the  plant  has  not  been  conducted  there. 
Service  Response:  Although  a  focused 
search  for  Amnaria  paludicola  has 
never  been  done  on  Vandenberg  Air 
Force  Base,  in  Santa  Barbara  County,  a 
number  of  rare  plant  surveys  and 
resource  inventories  have  been 
conducted  (NASA  1988.  Smith  1981). 
Two  individuals  of  the  plant  were 
purportedly  foiind  in  Barka  Slough  (on 
the  base)  in  1980,  but  no  voucher  was 
made  to  confirm  identification  (Dial 
1980).  It  is  not  certain  whether  suitable 
habitat  still  exists  in  the  area.  Rapid 
succession  may  be  eliminating  the 
marsh  habitat  there,  making  conditions 
unsuitable  for  the  plant.  In  the  event 
that  Arenaria  paludicola  is  found  from 
Barka  Slough  or  from  other  localities 
(such  as  the  dune  lakes  area)  in  the 
future,  it  is  likely  that  any  new 
populations  would  be  imperiled  by  the 
same  kinds  of  threats  that  the  plant 
faces  at  Black  Lake  Canyon,  and  the 
status  of  the  species  would  not  be 
changed. 

Issue  4:  The  commenter  included 
excerpts  from  the  Black  Lake  Canyon 
Enhancement  Plan  (Land  Conservancy 
of  San  Lvds  Obispo  County  1992)  to 
indicate  that  water  drawdown  from 
development  surroimding  the  Canyon  is 
not  a  threat  because  in  fact  the  water 
level  is  rising. 

Service  Response:  The  Enhancement 
Plan  stated  that  the  upper  and  lower 
portions  of  Black  Lake  Canyon  are 
supplied  by  two  diffiarent  aquifers 
separated  by  an  impermeable  layer 
called  an  aquitard  (Land  Conservancy  of 
San  Luis  Obispo  County  1992).  Thus, 
while  the  water  level  in  the  upper  half 
of  the  canyon  has  risen  in  recent  years, 
apparently  from  golf  course  and 
agricultural  runoff,  the  water  levels  in 
the  lower  half  of  the  canyon,  where  the 
plant  occurs,  continue  to  drop.  The 
dropping  water  levels  in  this  portion  of 
the  canyon  are  probably  being 
accelerated  by  the  presence  of  planted 
Eucalyptus  trees  and  from  well-water 
drawdown.  Further,  any  change  in 
water  level  (i.e.,  rising  or  dropping) 
could  affect  the  ability  of  Arenaria 
paludicola  to  survive.  As  indicated  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  the  rule,  however, 
alteration  of  hydrology  is  only  one  of 


several  factors  that  threatens  this  plant 
with  extinction. 

Summary  of  Factors  A£bcting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Arenaria  paludicola  and  Rorippa 
gambellii  should  be  classified  as 
endangered  species.  Procedures  found 
at  section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  of  Arenaria  paludicola  Rob. 
(marsh  sandwort)  and  Rorippa  gambellii 
(S.  Wats.)  Roll,  k  Al-Shehbaz  (Gambel's 
watercress)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
only  known  occurrence  of  Arenaria 
paludicola  is  threatened  with  habitat 
modification  by  the  conversion  of  marsh 
habitat  to  more  mesic  habitats  that 
support  grass  and  shrub-dominated 
plant  communities.  The  natural  rate  of 
succession  from  marsh  habitat  to  more 
mesic  upland  habitat  would  normally 
occiir  over  hundreds  or  thousands  of 
years,  but  in  Black  Lake  Canyon,  the 
conversion  is  so  rapid  that  it  has  been 
measurable  over  the  past  few  decades. 
Aerial  photographs  from  1949  show  the 
lower  portion  of  the  canyon  as  one 
wetland  with  open  water  and  freshwater 
marsh  or  bog  vegetation  along  its 
margins.  By  1956.  however,  aerial 
photographs  showed  that  willows  had 
encroached  into  the  wetlands  and  30 
percent  of  the  area  was  covered  with 
trees  (Holland  and  McLeod  1992). 
Causes  for  the  conversion  are  not 
entirely  understood,  but  probably 
involve  both  short-term  and  long-term 
processes.  The  recently  released 
Enhancement  Plan  for  Black  Lake 
Canyon  discusses  several  of  these 
processes,  including  the  probable  drop 
in  the  water  table  due  to  high  water 
intake  by  planted  eucalyptus  trees, 
which  were  originally  planted  on 
adjacent  Nipomo  Mesa  in  the  late  ISOO's 
and  have  spread  throughout  the  lower 
half  of  the  canyon.  The  eucalyptus  has 
an  extensive  root  system  that  can  draw 
out  soil  moisture;  that,  coupled  with  the 
large  evaporative  surface  of  its  foliage, 
has  probably  resulted  in  a  significant 
drawdown  of  the  water  table  compared 
to  that  which  the  surrounding  native 
vegetation  would  have  accomplished.  It 
is  uncertain  to  what  degree  the  current 
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us*  of  groundwater  by  agriculture  and 
existing  development  has  drawn  down 
the  water  table,  and.  if  ao,  which 
portions  erf  the  canyoo  have  been 
affected.  An  increase  in  developnient 
and  concomitant  drilling  of  additional 
wells  could  potentially  draw  down  the 
water  t^e  in  at  least  poctioas  of  the 
canyon.  At  the  same  thne,  a  recently 
approved  golf  coarse  may  contribute 
additional  nuK^into  the  upper  portion 
of  the  canyon.  While  the  complex 
relationship  between  tha  gaology, 
groundwater  table,  and  existing  and 
future  land  uses  of  the  sunounding 
watershed  merits  additional  study, 
habitat  tor  Aivnorio  pahtdicola  has  been 
greatly  ahersd  and  dimisbed. 

Another  fatctor  contributing  to  the 
accelerated  rate  of  snooaesion  is  an 
increase  in  sedimentation  d\ie  to  various 
human  activities  within  tha  Black  Lake 
Canyon  watershed.  Of  1,555  acres  that 
were  included  in  the  Black  Lake  Canyon 
Enhancement  Plan,  over  two-thirds  have 
been  developed,  tm  in  agriculture,  or 
are  covned  wi^  eucaljrptus,  with  only 
one-third  remaining  in  native 
vegetation,  ^i^oximately  200 
ownership  parcels  exist  within  the 
watershed;  a  few  larger  parcels  support 
orchards  (avocado  or  dtras)  or 
greenhouses  and  nurseries,  but  most  are 
smaller  parcels  supporting  individual 
homesites.  A  devmopment  pnvposal  that 
includes  515  residential  units  and  a  golf 
course  was  leoently  approved  for  the 
upper  pMtion  of  the  watershed,  and 
other  parcels  are  currently  being 
subdivided  in  preparation  for 
developnrant  (Land  Conservancy  of  San 
Luis  Obispo  County  1992).  The  sandy 
soils  surrounding  the  canyon  are 
susceptible  to  erosion,  and  trails  created 
by  motorcycles,  off-road  vehicles, 
horses,  and  pipeline  easements  have 
already  creatad  erosion  channels  that 
hasten  tiie  deposition  of  sediments  from 
slopes  to  the  bottomlands.  Eucalyptus 
trees  may  also  contribute  to  increased 
sedimentation  in  bog  and  pond  areas  by 
inhibitfng  the  decay  of  debris  because  of 
acid  tannins  contained  in  the  tree's 
leaves.  Also,  large  or  old  trees  that 
topple  tend  to  destabiUza  the  sandy 
slopes  of  the  canyon,  exposing 
unconsolidated  patches  of  loose  soil 
(Holland  and  McLeod  1992). 
'  A  series  of  below  averaas  rainfeU 
years  has  resulted  in  a  radurad  base 
flow  within  Black  Lake  Canyon,  which 
may  already  have  altered  the 
hydrological  regime  fbr  tha  plant.  It  is 
probable  Aat  tiia  drilling  of  new  water 
wellc  win  also  have  an  effisct  on  the 
hydrologj  of  die  canyoo.  Ona 
occurranoe  of  Roiippa  gpmbettii  co- 
occurs  with  Armaria  pahi<hcola  at 
Black  Lake  Cknyon  and  is  threatened  by 


the  same  ahecatioB  ol  hydrologic  regime 
discusaad  above. 

The  habitat  ior  Borippa  gambeUii  at 
Oso  Flaco  Lake  is  threatened  with 
modificatioD  of  habitat  da»  to 
encroachment  of  sand  from  adjacent 
dunes.  Efforts  to  revogetate  dunes  that 
had  been  previously  denuded  by  off- 
road  vriiicle  activitv  have  been 
marginally  succeasnil.  but  are 
continiiing  (Wickenbeiser  19B9;  DPR  in 
litt.  1992).  At  Little  Oso  Flaco  Lake, 
habitat  lor  Foriopa  gpmbelUi  is 
threatened  by  taa  li^  of  a  permanent 
water  source.  This  site's  water  source  is 
made  available  in  party  by  agricultural 
activities  in  adjacent  farmlands,  and 
may  fluctuate  on  a  seasonal  and  uinual 
basis. 

B.  Oveniti/iaaboR  for  commercial, 
Tecnationai,  sdentific.  or  educational 
purpotet.  AUhough  these  species  are 
not  presently  sought  after  by  coIIectcMS, 
they  are  vulnerable  to  taking,  because  of 
their  limited  distribution.  Ine  increased 
public  attention  that  may  be  brought  to 
bear  as  a  result  of  this  rule  could 
potmtially  increase  the  desirability  of 
these  species,  thereby  increasing  the 
threat  of  collection. 

C.  Piseose  or  predation.  Not  known  to 
be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Under  the 
California  Endangered  Species  Act 
(Division  3,  Chapter  1.5,  sec.  2050  et 
seq.),  the  Califoinia  Fish  and  Game 
Commission  has  listed  Arenaria 
paludicoh  as  endangered  and  Rorippa 
gambeUii  as  threatened  (14  California 
Code  of  Regulations  sec.  670.2). 
Although  £is  statute  prohibits  the 
"take"  of  State-listed  plants  (chapter  1.5 
sec.  2080),  State  law  appears  to  exempt 
the  taking  of  such  plants  via  habitat 
modification  or  land  use  change  by  the 
landowner.  After  the  California 
Department  offish  and  Game  notifies  a 
landowner  that  a  State- hsted  plant 
grows  on  his  or  her  property.  State  law 
requires  only  that  tha  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  iise  to  allow 
salvage  of  such  plant"  (Chapter  10  sec. 
1913).  State  law  requires  State  agencies 
to  consult  with  the  Service  on  projects 
that  mav  potentially  afiact  fednally 
listed  plants,  thereby  confairing  a 
certain  measure  of  protectioQ  for 
populations  located  on  Stale  Parks 
propeitv. 

Ine  County  of  San  Luis  Obispo  has 
desigpatad  a  porticm  of  Black  Lake 
Canyon  as  a  Sensitive  Basource  Area 
(SRA),  thereby  restricting  land  use  in 
the  area.  Howrevet,  tha  hoiindariBS  of  the 
SRA  have  baen  a  subject  of  discussion 
betuvaan  tha  County.  local  Undownars» 
and  environmentalists  for  several  years. 


and  an  amendment  to  die  County 
General  Plan  altering  the  boundaries  has 
been  cm  hok)  for  several  years.  The 
Black  Lake  Canyon  Enlmncement  Plan 
was  developed  by  the  Land 
Conservancy  of  San  Luis  Obispo  County 
with  fimds  from  the  Coastal 
Conservancy  in  an  attempt  to  resolve 
land  management  and  planning  issues 
surroimding  Black  Lake  Canyon.  Tha 
Plan  includes  recommendations  to 
remove  Eucalyptus  and  restore  native 
vegetation  to  certain  portions  of  the 
canyon.  Such  activities  would 
theoretically  be  of  benefit  to  Arenaria 
paludicoh  and  Rorippa  gambeUii,  but 
the  plan  has  not  yet  men  adopted  by  the 
County.  The  County  is  aware  that 
development  pressures  in  the  Black 
Lake  Canyon  area  may  have  adverse 
effects  on  the  two  plants,  and  have 
indicated  that  they  continue  to  receive 
development  applications  from  that  part 
of  the  county  (County  of  San  Luis 
Obispo,  in  litt.  1991). 

Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Ehgineers 
(Corps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States, 
including  wetlands.  However,  no  permit 
is  necessary  if  the  fill  is  less  than  1  acre 
in  size,  and  if  the  fill  is  between  1  and 
10  acres  in  size,  a  Nationwide  Permit 
Number  26  is  issue  by  default  within  20 
days  imless  it  is  determined  that  an 
individual  permit  is  required.  Ongoing 
activities  related  to  urban  and 
agricultural  use  of  the  area  that  may 
result  in  fill  within  Black  Lake  Canyon 
may,  therefore,  have  little  to  no 
regulation  by  the  Corps,  siiu»  these 
areas  are  typically  less  than  10  acraa  in 
size. 

E.  Other  Dotural  or  manmad»  factors 
affecting  its  continued  axtstence. 
Eucalyptus  trees  were  planted  at  Black 
Lake  Canyon  several  decades  aga  These 
non-native  trees  are  altering  the  habitat 
of  Arenona  paludicola  by  increasing  tha 
amount  of  snade,  reducing  tha  local 
water  availability,  and  possibly 
introducing  organic  compounds  that 
inhibit  growth  of  other  species  into  the 
surrounding  substrata  (Moray  1990. 
Holland  and  McLeod  1992).  Eucalyptus 
removal  is  scheduled  to  begin  on  a 
limited  basis  in  1993.  and  on  an 
expanded  basis  in  future  years. 

Because  of  the  limited  numhais  of 
individuals  and  populations,  and  the 
limited  amount  of  remaining  marsh 
habitat  for  both  species,  Arenaria 
paludicoia  and  Borippa  gambeUii  ara 
subject  to  several  types  (rf  stochaatic 
extinction.  Gaaatic  viability  is  laduoad 
in  small  populatinna.  lasalthig  in 
inbreeding  dapraasioD  and  tha  inability 
to  ad^t  to  chan^ag  aavirenaMolal 
conditions.  Limitednumber  of 
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individuals  and  populations  also  leave 
these  qMdes  vummble  to  extinction 
and  potratially  unable  to  recover  firom 
a  single  human-caused  or  random 
natural  event,  such  as  flood,  drought, 
disease,  or  predation. 

Annaria  pahidicola  is  known  from 
only  (me  location,  and  only  three 
individuals  were  found  diiiins  recent 
surveys.  Rorippa  gambeUii  is  Known 
from  only  three  locations,  with  an 
approximate  total  of  1,000  individuals. 
Ine  historic  range  of  eech  of  these  two 
spedes  has  been  much  reduced  by 
urban  development,  changes  in  the 
hydrology  of  the  watershed  and  ensuing 
rapid  succession,  and  competition  writh 
exotic  species.  Because  of  ue  small 
number  of  populaticms  and  individuals 
remaining,  and  the  limited  amount  of 
remaining  marsh  habitat,  any  single 
human-caused,  or  random  natiiral  event, 
such  as  flood,  dro\ight.  or  disease,  could 
cause  the  extinction  of  these  species. 
Arenaria  paludicola,  with  only  three 
individuals  known  to  be  extant,  is 
particularly  vulnerable;  any  disturbance 
event  could  cause  the  extinction  of  the 
species.  Because  so  fisw  individuals 
and/or  populations  remain  for  these  two 
spedes,  making  them  extremely 
vulnerable  to  any  human-caused  or 
random  natural  event,  the  Service  finds 
that  good  cause  exiits  for  this  rule  to 
take  effect  immediately  upon 
publication  in  accordance  with  5  U.S.C. 
553(d)(3). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commerdal 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Arenaria 
paludicola  (marsh  sandwort)  and 
Rorippa  gamheUii  (Gambel's  watercress) 
as  endangered,  because  of  their  limited 
niunbera  and  distribution,  loss  of 
freshwater  mareh  habitat  due  to  changes 
in  the  hydrological  regime,  competition 
.from  non-native  species,  and 
encroachment  of  sand  from  adjacent 
coastal  dunes.  Because  these  two  plants 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges,  they  fit  the  definition  of 
endangered  as  defined  in  the  Act.  For 
reasons  discussed  below,  the  Service  is 
not  proposing  to  designate  critical 
habitat  for  these  plant  spedes  at  this 
time.  j 

rritkalHabhat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
spedes  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 


designation  of  critical  habitat  is  not 
presently  prudent  for  these  spedes.  As 
discussed  imder  Factor  B  in  the 
"Summary  of  Fadora  Afiiecting  the 
Spedes"  section,  these  plants  are 
vulnerable  to  taking.  The  publication  of 
precise'descriptions  and  maps  reqiiired 
when  designating  critical  habitat  would 
increase  the  degree  of  threat  to  these 
plants  from  possible  take  or  vandalism, 
and.  therefore,  could  contribute  to  their 
decline  and  increase  enforcement 
problems.  The  listing  of  spedes  as 
either  endangered  or  threatened 
publidzes  the  rarity  of  the  plants,  and, 
thus,  can  make  these  plants  attractive  to 
researchers,  curiosity  seeken,  or 
coUedon  of  rare  plants.  All  involved 
parties  and  principal  landownera  have 
been  notified  of  the  location  and 
importance  of  protecting  these  spedes' 
habitats.  Protection  of  these  spedes' 
habitats  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
plants  is  not  prudent  at  this  time;  such 
designation  likely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  adivities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Ad  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities. 

Recognition  through  listing 
encourages  and  results  in  conservation 
actions  by  Federal,  State,  and  private 
agendes,  groups,  and  individuals.  The 
Endangered  S[>edes  Ad  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  adions  be  carried  out  for 
all  listed  spedes.  Such  adions  are 
initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Ad,  as  amended, 
requires  Fedail^Qgendes  to  evaluate 
their  actions  withnresped  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened-and  with  reaped  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Ad  are  codified  at  50  CFR  part 
402.  section  7(a)(2)  of  the  Ad  requires 
Federal  agendes  to  insure  that  adivities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  spedes  or  to 
destroy  or  adversely  modify  its  critical 


habitat.  If  a  Federal  action  mav  affed  • 
listed  spedes  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  vdth  the 
Service.  The  Corps  of  Engineera. 
through  its  permitting  authority  under 
section  404  of  the  Clean  Water  Ad.  may 
become  involved  aa  a  ramilt  of  this 
listing. 

Listing  of  these  two  plants  as 
endangered  will  provide  for  the 
development  of  a  recovery  plan.  Such  a 
plan  will  bring  together  botn  State  and 
Federal  efforts  for  their  conservation. 
The  plan  will  establish  a  framework  for 
cooperation  and  coordination  among 
agencies  in  conservation  eflbrts.  The 
plan  will  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  will  describe 
site-spedfic  management  actions 
necessary  to  achieve  conservation  and 
survival  of  the  two  plants. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  for  endangered  spedes 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  rasped  to 
Arenaria  paludicola  and  Rorippa 
gambeUii,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Ad,  implemented 
by  50  CFR  17.61.  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subjed  to  the  jurisdiction  of 
the  United  States  to  import  or  export: 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commerdal 
activity;  sell  or  offer  for  sale  in  interstate 
or  foreign  commeioe;  remove  and 
reduce  to  possession  the  spedes  from 
areas  under  Federal  jurisdidion; 
maliciously  damage  or  destroy  any  such 
spedes  on  any  area  under  Federal 
jurisdidion;  or  remove,  cut  up.  dig  up. 
damage  or  destroy  any  such  endangered 

Elants  spedes  on  any  other  area  in 
nowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  ana  State  conservation 
agendes.  The  Ad  and  SO  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  spedes  under  certain 
drcumstances.  The  Service  antidpates 
that  few  trade  permits  would  ever  by 
sought  or  issued  for  either  of  the  two 
spedes.  because  they  are  not  common 
in  cultivation  or  in  the  wild.  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  wildlife  and  inouiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service.  4401  North 
Fairfax  Drive,  room  432.  Arlington 
Virginia  22203-3507  (703/358-2104). 


UMI 
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Natkmal  Finrinmiiiental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authcvity  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Rsgistar  on  October  25, 1983 
(48  PR  49244). 
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List  orSub)ects  in  SO  CFRPart  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  ana 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  $  17.12(h)  for  planU  by 
adding  the  fblloMring  species,  in 
alphabetical  order  under  the  families 
indicated,  to  the  List  of  Endangered  and 
Threatened  Plants  to  read  as  follows: 

f  17.12    Endangered  and  tttraalsnad  planla. 

•        •        •        ■        • 

(h)*  •  * 


Spades 


SdenMc  name 


Common  name 


Htetoricranae 


Status      ^»*      S22!        Spedsl 


Brasslcacaae   Mustard  fam- 
iy: 


CaryophyMaceaa    r^rk    fsm- 

■y: 


Qambers  watercress U.SA  (CA).  Mexkx) 


Marsh  sandwort U.SA  (CA  WA) 


511 

NA 

• 

• 

511 

NA 

NA 
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Pool  PtaMs  tnd  ttM  mvwaid*  Fairy 
Shrimp 

AQOCV:  Fi«h  and  Wildlife  Sarvice. 

Interior.  i 

Acnow:  Final  rule. 

•UMMARY:  The  Fish  and  Wildlife  Service 
(Service)  detenninea  three  plants 
iPogogyne  nwBaacuh  (Otay  Mesa  mint), 
Orcuttia  caSfomica  (CaUfomia  Orcutt 
graaa),  and  Eryaghun  aristalatum  var. 
padabii  (San  Diego  button-celary))  and 
the  Rhwiida  Mry  dirimp 
[Stnptocaphalus  mtottokl)  to  be 
endangered  spedea  tlirou^iout  their 
reoMctive  ranges.  Theae  qMdea 
collectively  occur  in  vernal  pools  from 
southweatsm  Rivanide  Coonty  and 
western  San  Diego  County.  California,  to 
northweslem  Ba}a  Califomia.  Mexico. 
One  population  of  Orcuttia  califomica 
is  kno%im  from  Ventura  County.  One 
population  of  Riverside  fairy  shrimp  is 
known  ntMH  Orange  County.  Habitat 
loes  and  depadation  due  to  urban  and 
agricultural  development,  livestock 
grazing.  off-rtMd  vonicle  use,  trampling, 
invasion  from  weedy  non-iutive  plants, 
and  other  factors  threeten  the  continued 
existence  of  these  spedes.  This  rule 
implements  the  protective  provisions  of 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended,  for  these  four  taxa. 
imcnVE  DATI:  August  3. 1993. 
AOORESSCt:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appotaitment.  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Carlsbad  Field  Office,  2730 
Loker  Avenue  West.  Carlsbad. 
California.  92008. 
KM  RIRTMDI MFOMMTMN  CONTACT: 
ftancy  Gilbert  or  Ellen  Berryman  at  the 
above  address  (619/431-0440). 

tUPPLBMNTARV  MFOHHATION: 


UMI 


Hm  three  plants  and  the  fairy  shrimp 
occur  in  vernal  pools,  a  habitat  that 


forms  in  areaa  with  MeditaRanaan 
dimatea  whew  tfght  deproaaiooa 
beoorae  seesooally  wet  or  inundated 
following  fall  and  winter  rains.  Water 
remains  in  theae  pools  for  a  few  months 
at  a  time,  due  to  an  Impervious  layer 
such  as  hard  pan,  day,  or  baaalt  beneath 
the  aoil  surface.  Gradual  drying  occurs 
dicing  the  spring  (Holland  1976).  Hie 
pools  form  on  meaa  tope  or  valley  floors 
and  are  intarspsf  sed  among  very  low 
hilla  usually  refuted  to  ea  mime 
mounds  (Zedler  1987). 

Pogogyne  nudiutcula  is  a  member  of 
the  mint  family  (Lamiaceae).  typically 
blooming  from  May  throu^  June  (Munz 
1974).  This  aromatic  plant  was 
originally  deecribed  by  Cny  (1876),  as 
died  by  Howell  (1931).  P.  nudiuscula 
Gray  is  an  wect  annual  reaching  12 
inches  (in)  (3  decimeters  (dm))  in 
height  The  bri^t  green,  snatulate 
leaves  have  few  hairs.  Bri^  purple 
flowers  occur  in  whorls  on  nikes.  The 
lack  of  hairs  on  the  calyx  and  Ixacts  of 
this  plant  differentiate  the  spedes  from 
Ptygogyne  oAramsi/.  A  large  population, 
ori^nally  identified  as  P.  nudiuscula, 
was  recently  found  in  Valle  de  las 
Palmas,  in  Ba}a  California,  Mexico,  17 
miles  (28  kilometers  (km))  south  of  the 
intematiooal  border  (Howard  Wrir, 
Dudek  and  Assodates,  pers.  oomm.. 
1992).  However,  enough  evidsnoe  was 
gadisired  to  daecribe  dM  Mexican 
populadoB  as  a  distinct  spedea,  and  a 
descripdoa  of  diis  taxon  «ras  expeded 
to  be  published  in  the  spring  of  1903 
(Scott  McMillan.  Department  of  Biology, 
San  Diego  State  University,  in  litt., 
1992). 

Orcuttia  califomica  Vasey  is  a 
member  of  the  grass  family  (Poaceae).  it 
is  assodated  with  deeper  pools  of  water 
than  is  Pogogyne  nudiuscula  and 
Eiynffum  aristulatuxa  var.  parishiL  O. 
califomica  was  first  coUeded  by  Orcutt 
and  was  described  bv  Vasey  (1886). 
Subsequently,  this  plant  was  considered 
the  nominate  variety  of  O.  califomica, 
and  several  other  varieties  were  also 
recognized.  Reeder  (1982)  raised  the 
varieties  of  O.  califomica  to  spedes 
status.  This  small  annual  grass  reaches 
4  in  (1  dm)  in  hei^.  is  bright  green, 
and  secretes  sticky  droplets  that  taste 
bitter,  biilorescences,  borne  from  May 
through  Jime,  consist  of  seven  spikelets 
arranged  in  two  ranks,  with  the  upper 
spikeletrovOTlapping  on  a  somewhat 
twisted  axis.  O.  califomica  is 
di^entiated  from  other  spedes  in  the 
genus  by  the  following  charaderistics: 
teeth  of  lemma  (brad  endosing  the 
floret)  0.2  in  (5  millimeters  (mm))  long 
or  less,  the  teeth  sharp-pointed  or  vrith 
awns  (terminal  bristles)  0.2  in  (0.5  mm) 
long  or  less:  culms  (stems)  usually 
prostrate,  caryopsis  (fruit)  0.06-0.07  in 


(1.5-l.e  mm)  long:  plants  sparing 
pilose  (beariiig  soft  and  straight 
spreading  hairs);  and  spikelets  remote 
on  die  axis  below,  uowded  toward  the 
apex. 

Erynffum  aristuhtum  Jepson  var. 
parishii  (Coulter  and  Rose.  1990) 
Madiias  and  Constance  (San  Diego 
button-celery)  is  a  member  of  the 
parsley  family  (Apiaoeae).  It  it 
assodated  with  vrtiite  clay  bottom  pods 
devoid  of  hard  pans.  This  plant  was 
ori^nally  deaoibed  aa  E.  paiMi  by 
Coulter  and  Rose  (1900).  The  plan*  was 
redassified  by  Jepson  (1923)  aa  E. 
jepsonii  var.  parishii.  Jepson  (1936) 
returned  to  the  Coulter  and  Rose  (1900) 
classification.  Mathias  and  Constance 
(1941)  separated  E.  aristulatum  from  E. 
jepsoni  due  to  morphological 
charaderistics  and  treated  Uiis  plant  as 
a  variety  off.  oristuladiin  (var.  parishii]. 
E.  aristulatum  var.  parishii  blooma  from 
May  through  June  (Constance  1077). 
This  plmt  is  usodly  an  annual: 
however,  under  favorable  condidona  it 
facultatively  becomes  a  perennial  herb 
with  a  perennial  tap  root.  The  plant  has 
^reading  or  ascaaiding  shape  and 
reaches  a  height  of  16  in  (4  dm).  The 
stems  and  lanceolate  leaves  are  gray 
green  with  apinoae  lobaa  giving  the 
plant  a  prickly  appearance. 
Infloraaoenoea  tana  on  diort  atalka  with 
few-flowered  greenish  heads  at  the  ends 
of  brandies.  Its  ^eenish  heeds,  fruits 
with  unequal  scales,  and  bradlets 
without  aroused  mari^ns  separate  E. 
aristulatum  var.  parishii  from  other 
varieties. 

The  Riverside  fairy  shrimp 
{Stieptocephalus  woottonii  is  a  saaall 
freshwater  crustacean  of  the  Order 
Anostraca,  Family  Streptocaphalldae. 
The  spedes  was  first  colleded  in  1979 
by  Dr.  Clyde  Eridcson  and  was 
identified  as  a  new  spedes  in  1985  (Eng 
et  al.  1990).  The  discoverers  of  this 
taxon  described  this  animal  in  the 
Journal  of  Crustacean  Biology  as  a  new 
spedes.  and  named  it  Streptocephalus 
woottoni  (Eng  et  al.  1990).  The  spedes 
most  similar  to  S.  woottoni  is  S.  sealU 
discovered  by  Ryder  in  1879.  Plimiose 
setae  edge  the  cercopods  of  mature  male 
S.  woottoni.  whereas  spines  replace  the 
setae  on  the  distal  half  of  the  cercopods 
in  mature  S.  seali.  The  last  abdominal 
segment  is  short  in  both  spedes; 
however,  S.  woottoni  lacks  the  confluent 
inner  margins  of  the  cercopods 
charaderistic  for  male  S.  seali  and  S. 
similis,  which  was  discovered  by  Baird 
in  1852.  Both  males  and  fsmales  of  S. 
woottoni  have  the  red  color  of  the 
cercopods  covering  all  of  the  ninth  and 
30  to  40  percent  ofthe  eighth  abdominal 
segments;  no  red  extends  onto  the 
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abdominal  segments  of  either  sex  in  S. 
sealJ. 

Mature  males  are  between  0.56  in  (14 
mm)  and  0.92  in  (23  mm)  in  length.  The 
firontal  appendage  is  cylindrical,  bilobed 
at  the  tip,  and  extends  only  part  way  to 
the  distal  end  of  the  basal  segment  of 
the  antenna.  The  spur  of  the  thumb  is 
a  simple  bladelike  process.  The  finger 
has  two  teeth;  the  pnudmal  tooth  is 
shorter  than  the  distal  tooth.  The  distal 
tooth  has  a  lateral  shoulder  that  is  equal 
to  about  half  the  tooth's  total  length 
measursd  along  the  proodmal  edge.  The 
cercopods  are  separate  with  pliunose 
setae  along  the  medial  and  lateral 
borders.  Mature  females  are  between 
0.56  in  (14  mm)  and  0.84  in  (21  mm)  in 
total  length.  The  brood  pouch  extends  to 
abdominal  segments  7, 8,  or  9.  The 
cercopods  are  as  in  the  male. 

The  conditions  that  create  suitable 
habitat  for  these  four  species  are 
seasonal  (vernal)  pools  of  shallow 
freshwater,  which  were  probably  never 
common.  However,  agricultiu-al  and, 
more  recently,  urban  development  have 
eliminated  the  majority  of  suitable 
habiUt 

A  number  of  studies  wrere  conducted 
on  vernal  pools  in  San  Diego  County. 
For  mapping  and  description  piirposes, 
a  standardized  system  was  developed 
for  the  designation  of  these  vemal  pools 
(Beauchamp  1979).  A  series  letter  is 
used  to  denote  vemal  pools  in  a  general 
region,  and  numbos  are  used  to 
designate  several  pool  groups  within  the 
series.  Examples  include:  Fogogyne 
nudiuscuJa  and  Ocuttia  califomica  are 
both  found  in  the  pools  of  the  "J"  series 
on  Otay  Mesa  (thme  two  species  are  not 
known  to  occur  in  the  same  pool), 
Eiyngium  aristulatum  var.  parishii 
occun  in  several  pool  series,  and  the 
Riverside  fairy  shrimp  is  known  to 
occur  within  two  pool  series  (J  and  U) 
in  San  Diego  (the  "U"  series  occurs  on 
the  Miramar  Naval  Air  Station). 

Historically,  Pogogyne  nudiuscula 
was  known  to  exist  from  Otay  Mesa  of 


San  Diego  County  (Bauder  1986)  to 
immediately  south  of  the  international 
border  in  Baja  CalifOTnia,  Mexico 
(Moran  1981).  The  historic  range  of  this 
species  may  have  extended  to  Uie  mesas 
east  of  Balboa  Park  and  south  of  Mission 
Valley  in  San  Diego  where  vemal  pools 
contain  P.  abramsii,  another  endangered 
vemal  pool  plant  (Bauder  1986).  The 
sites  in  nctreme  northern  Baja 
California,  Mexico,  were  very  likely 
extirpated  (Moran  1981).  The  current 
known  distribution  of  P.  nudiuscula  is 
restricted  to  some  of  the  remaining 
vemal  pools  on  Otay  Mesa. 

Orcuttia  califomica  once  occurred  in 
vemal  pools  &t>m  San  Quintin,  Baja 
California,  Mexico  (Moran  1981), 
northward  to  Riverside,  Los  Angeles, 
and  San  Diego  Counties  in  southern 
Califomia.  Historically  known 
populations  from  near  Downey  and 
Lakewood  in  Los  Angeles  County  and 
near  Murietta  Hot  Springs  in  Riverside 
Coimty  were  extirpated.  This  species 
prefers  deeper  water  than  Pogogyne 
nudiuscula  or  Eryngium  aristulatum 
var.  parishii.  O.  califomica  still  occurs 
in  vemal  pools  on  "Hie  Nature 
Conservancy's  Santa  Rosa  Plateau 
Preserve,  in  a  vemal  pool  within  Salt 
Creek  drainage  near  Hemet  (Dave 
Bramlet,  botanist,  in  litt.,  1992),  and  in 
the  Skunk  Hollow  pool  in  Riverside 
County  (Lathrop  1976).  In  San  Diego 
County,  this  species  is  present  in  pools 
on  Otay  Mesa  (Bauder  1986).  One 
population  of  O.  califomica  is  present 
in  a  vernal  pool  in  Woodland  Hills  of 
Ventura  County.  The  current  population 
status  of  O.  califomica  in  Baja 
Califomia,  Mexico,  is  imknown. 
Agricultural  development  is  widespread 
and  increasing  in  areas  where  vernal 
pool  habitat  is  typically  foimd  (Moran 
1981). 

Eiyngium  aristulatum  vu.  parishii 
once  ocoirred  bom  Riverside  County, 
Califomia,  south  to  northern  Baja 
Califomia.  Mexico  (Constance  1977). 


This  species  currently  occun  on  the 
Santa  Rosa  Plateau  in  Rivenide  County; 
on  Otay  Mesa,  Keamy  Mesa,  Del  Mar 
Mesa,  Miramar  Naval  Station,  and  Camp 
Pendleton  in  San  Di^o  County;  and  in 
northem  Baja  Califomia,  Mexico.  A 
nimiber  of  sites  were  eliminated  in 
recent  years.  Although  this  species 
remains  comparatively  widespread 
within  and  adjacent  to  remaining  vemal 
pools,  vemal  pool  habitat  has  greatly 
declined,  and  most  of  the  remaining 
pools  face  one  or  more  threats. 
Additionally,  the  distribution  of  B. 
aristulatum  var.  parishii  it  patchy, 
which  makes  it  more  vulnerable  to  local 
extinction  than  more  evenly  distributed 
species  (Bauder  1986). 

The  Riverside  fairy  shrimp  is  known 
bom  four  vemal  pools  in  a  37  square 
mile  (91  square  km)  area  near  Temecula 
in  southwestern  Riverside  County  (Eng 
et  al.  1990),  and  bom  one  population  in 
Orange  County.  In  San  Diego  County  in 
the  fall  of  1989,  this  species  was 
discovered  within  vemal  pools  on 
Miramar  Naval  Air  Station  and  Otay 
Mesa  (Marie  Simovich,  University  of 
San  Diego,  in  litt.,  1989).  However,  since 
the  1989  discovwy  of  the  species  in  San 
Diego  Coxmty,  numerous  vemal  pool 
complexes  in  the  county  have  been 
surveyed  by  Simovitch.  but  no 
additional  populations  of  Riverside  fairy 
shrimp  hsve  been  foimd.  This  species 
was  also  found  at  two  locations  in  Baja 
Califomia,  Mexico:  Valle  de  las  Palmas, 
28  kilometers  south  of  the  Mexican 
border;  and  approximately  37 
kilometers  south  of  EI  Rosario  (H.  Weir, 
and  J.  Brown,  Dudek  and  Associates, 
pen.  comm.,  1992).  Urban  and 
agricultural  development  currently 
threaten  all  four  remaining  pools 
supporting  the  foiry  shrimp  in  Riverside 
County.  The  distribution  of  these  three 
plant  and  one  crustacean  vemal  pool 
species  among  pool  group  sites  is 
summarized  in  the  following  table. 


Distribution  of  Species  Among  Pool  Group  Sites 
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DtsmeunoN  of  Species  Amonq  Pool  Group  Sites— Continued 
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PiwiMU  Federal  Actioa 

Federal  action  on  two  of  the  plant 
spedee  began  when  the  Secretary  of  the 
Snajtfwopjga  Institutian,  aa  directed  by 
section  12  ctf  the  Endangered  Species 
Act  (Act)  of  1973,  prepared  a  report  on 
those  native  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House 
Document  No.  94-51)  vras  presented  to ' 
Congress  on  January  9, 1975,  and 
included  Pogpgyiw  nudiuscula  and 
Orcuttia  califomica.  but  not  Eryngium 
aristulatum  var.  parishii.  On  JxJy  1, 
1975,  the  Service  publi^ed  a  notice 
accepting  the  report  as  a  petition  luider 
section  ^c)(2)  (now  aection  4CbK3)(A)) 
of  the  Act  (40  FR  27823).  and  gave 
notice  of  the  status  review  of  P. 
nudiuscula  and  O.  califomica.  On  June 
16, 1976,  the  Service  published  a 

f>roposed  rule  in  the  Federal  tagister 
41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
spedes.  including  O.  califomica  and  E. 
aristulatum  var.  parishii,  but  Bot  P. 
nudiuscula,  to  be  endangered  species 

Eursuant  to  section  4  of  the  Act  This 
St  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975.  Federal 
Register  publication.  A  summary  of 
general  comments  received  by  the 
Service  on  the  1976  proposal  was 
published  in  the  FeiMral  Ragiater  on 
April  26, 1978  (43  FR  17909). 

m  1978.  the  amendments  to  the  Act 
required  that  all  proposals  ofver  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  propoaab  already  more 
than  2  years  old.  On  December  10, 1979, 
the  Seivice  published  a  notice  in  the 
Federal  Ra|^ar  withdrawing  the 
portion  of  me  Jtme  16. 1976.  proposal 
that  was  not  made  final,  including 
Orcuttia  califomica  and  Eryngium 
aristulatum  var.  parishii. 


The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  PP.  82480).  This  notice 
included  Eryngium  aristulatum  var. 
parishii,  Oivuttia  califomica,  and 
Pogogyne  nudiuscula  as  category  1 
candidates  (species  for  which  the 
Service  has  sufficient  data  in  its 
possession  to  support  a  Federal  listing 
proposal  as  endangered  or  threatened). 
On  February  15, 1983,  the  Service 
published  a  notice  (48  FR  6752)  of  its 
prior  finding  that  the  listing  of  these 
species  may  be  warranted  in  accordance 
with  section  4(b)(3)(A)  of  the  Act.  On 
October  13, 1963,  the  Service  found  that 
listing  of  these  plant  species  was 
warranted  but  precluded  in  accordance 
with  section  4(bK3)(iil)  of  the  Act. 
Notificetioa  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled  pursuant  to 
section  4(bK3KCJ(>)  of  Uie  Act  The 
finding  was  reviewed  in  Octobw  of 
1984. 1985. 1986, 1967, 1988. 1989. 
1990,  and  1991. 

Because  it  was  not  identified  imtil 
1985.  and  its  existence  remained  known 
only  to  a  iiaw  sdantists  until  1988,  the 
proposed  rule  represented  the  first 
Federal  action  on  the  Riverside  fairy 
shrimp.  The  proposed  rule  to  list  the 
three  vernal  pool  plants  and  the 
Riverside  feiiy  shrimp  as  endangered 
was  published  in  the  Federal  Ragialer 
on  November  12. 1991  (56  FR  57503).  A 
notice  that  the  proposed  rule  was 
published  in  the  Federal  Registar.  was 
printed  on  October  14, 1992  in  the 
Riverside  "Press  Enterprise"  and  the 
"San  Diego  Union  Tribune". 

Summary  of  Comments  and 
RecommendaHons 

The  proposed  rule  and  associated 
notifications  solicited  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 


State  agendes,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested' 
parties  were  contacted  and  requested  to 
comment.  Four  letters  were  received  in 
support  of  listing  the  Riverside  Caiiy 
shrimp,  and  two  of  these  letters 
contributed  additional  information  that 
is  incorporated  into  the  Summary  of 
Factors  A£EBcting  the  Species  section 
presented  below.  One  of  the  four  letters, 
from  the  California  Department  of  Fish 
and  Game,  also  supported  listing  of  the 
three  proposed  plants.  No  other 
comments  were  received  regarding  the 
Sovice's  position,  the  propoaed  actioa. 
or  data  on  the  proposed  species. 

Snmmazy  of  FactiHV  A£focting  the 
Species 

After  a  thorou^  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Qrcuttjo  califomica  Vasey 
(Califbmia  Orcutt  grass),  Pogogyne 
nudiuscula  Gray  (Otay  mesa  mint), 
Eryngium  aristulatum  var.  parishii 
(Coulter  and  Rose.  1990)  Mathias  and 
Constance  (San  Diego  button-oeleiy). 
and  the  Riverside  fairy  shrimp 
{Streptocephalus  woottoni)  should  be 
classified  as  endangered  spedes. 
Procedures  found  at  section  4  of  the 
Endangered  Spedes  Ad  (16  U.S.C  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Ad  were 
followed.  A  spedes  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  iiactors  and 
their  application  to  Orruttia  caiifon^ea, 
Pogogyne  nudiuscula,  Erynpum 
aristulatum  var.  parishii,  and  the 
Riverside  fairy  shrimp  are  as  fiiUowrR 


UMI 
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A.  The  Present  or  Threatened 
Destruction,  Modification  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitat  and  range  of  these  four 
spedes  has  been  greatly  reduced.  Vernal 
pools,  existing  as  slight  depressions  on 
flat  mesas,  are  found  in  locations  that 
are  especially  vulnerable  to  one  or  more 
of  the  following  habitat  disturbances: 
Urban  and  agricultural  development, 
off-road  vehicle  use,  cattle  trampling, 
human  trampling,  road  development, 
military  activities,  and  water 
management  activities.  Many  pool 
groups  were  entirely  eliminated  and 
replaced  with  urban  or  agricultural 
developments. 

Vernal  pool  habitat  in  San  Diego 
County  has  declined  by  97  percent  (T. 
Oberbauer,  Department  of  Planning  and 
Land  Use,  San  Diego  County,  pers. 
comm.,  1990),  and  most  of  the 
remaining  pools  Csce  one  or  more 
threats.  Similar  declines  in  habitat  have 
occurred  in  Riverside  and  Ventura 
Counties,  and  to  a  lesser  degree  in  Baja 
California,  Mexico.  Vernal  pool  habitat 
in  Los  Angeles  County  has  oeen 
destroyed.  In  Orange  County,  90  to  98 
percent  of  the  historical  vernal  pool 
habitat  has  been  eliminated  (F.  Roberts, 
Service,  pers.  comm.,  1993).  Vernal  pool 
flora  in  Orange  County  has  not  been 
well  documented.  Most  of  the  remaining 
vernal  pools  face  one  or  more  threats  in 
the  rapidly  growing  southern  California 
area. 

The  vernal  pool  habitat  upon  which 
these  four  species  depend  is  also 
vulnerable  to  destruction  due  to 
alteration  of  the  watershed.  In  some 
cases,  an  increase  in  pool  water  volume 
due  to  urban  nm-off  has  led  to  more 
prolonged  periods  of  inimdation,  and  at 
the  other  extreme,  some  pools  have  been 
drained  or  blocked  from  their  source  of 
water.  Orcuttia  califomica  usually 
occurs  in  the  deepest  portion  of  vernal 
pools  and  occura  in  some  pools  with 
marahy  elements.  Hence,  it  is  more 
likely  to  be  adversely  affected  by  the 
latter  type  of  drainage  alterations. 

Pools  have  also  been  degraded  due  to 
the  use  of  off-road  vehicles,  which  have 
impacted  the  habitats  of  all  four  species. 
These  vehicles  compact  soils,  crush 
plants  Mdien  water  is  in  the  pools,  cause 
turbidity,  and  leave  deep  ruts.  The 
damage  may  alter  the  microhydrology  of 
the  pools.  Dirt  roads  that  go  through  or 
adjacent  to  pools  ara  widened  as 
motorists  try  to  avoid  the  inevitable 
mud  puddles.  Thus,  pools  are  gradually 
destroyed  by  vehicles  traveling  on  dirt 
roads.  Vehicle  access  and  damage  has 
occurred  on  virtually  all  remaining 
vernal  pool  complexes. 


Otay  Mesa,  where  all  four  species 
occur,  has  the  moat  threats  of  habitat 
damage  of  all  the  sites.  The  Service  is 
aware  of  37  separata  proposed  precise 
development  plans  and  tentative  maps 
that  have  been  filed  for  Otay  Mesa,  as 
required  by  the  California 
Environmental  Quality  Act.  These  plans 
encompass  approximately  80  percent  of 
the  undevelopiMl  portion  of  the  mesa 
within  the  jurisdiction  of  the  Qty  of  San 
Diego  and  virtually  all  but  four  of  the 
remaining  vernal  pool  complexes.  Of 
the  four  remaining  pool  complexes, 
three  are  adversely  affected  by  other 
activities  or  development  proposals. 

Preliminary  designs  by  me  California 
Departmoit  of  Transportation  for  State 
Route  125  include  alignments  that  sever 
the  existing  natural  connection  between 
two  of  the  laigest  remaining  vernal  pool 
complexes  on  Otay  Mesa.  "Hie 
construction  of  this  new  major  highway 
access  route  into  Otay  Mesa  would 
further  fedlitate  its  development. 

The  existing  Brown  Fielo  Airport  is 
presently  being  evaluated  as  a  potential 
site  for  an  international  airport  servicing 
San  Diego.  This  proposal  includes 
alternative  runway  alignments  that 
would  destroy  portions  of  one  of  the 
two  largest  remaining  vernal  pool 
complexes.  A  binational  airport  is  also 
being  considered  for  Otay  Mesa, 
although  these  plans  are  too  preliminary 
to  allow  assessment  of  potential  impacts 
to  vernal  pools.  An  increase  in  the 
number  of  vehicle  trips  in  this  area 
would  occur  as  a  result  of  the  airport, 
and  this  increased  traffic  would  lilcely 
lead  to  a  demand  for  more  roads,  which 
could  directly  impact  the  pools. 

Habitat  trampling,  and  in  some  cases 
trampling  of  the  organisms,  due  to 
livestock  grazing  occure  on  Otay  Mesa 
in  areas  vdiere  several  vernal  pool 
complexes  collectively  contain  all  four 
of  the  proposed  species.  Organisms 
within  the  pools  may  be  trampled  and 
killed  by  livestock  prior  to 
reproduction.  Soil  may  become 
compacted  or  eroded,  and  water  may  be 
impacted  with  sediment.  Eryngium 
aristulatum  var.  parishii  is  sometimes 
able  to  withstand  light  trampling 
because  of  the  buffering  effect  of  its 
perennial  tap  root. 

Otay  Mesa  is  a  common  area  for  travel 
from  Mexico  to  the  United  States; 
hence,  habitat  and  plants  are  threatened 
with  trampling  by  hmnans.  Also,  the 
Immigration  and  Naturalization  Service 
has  proposed  several  projects  at  the 
international  border,  including  border 
lighting,  that  could  result  in  dhect 
adverse  impacts  to  vernal  pools  on  Otay 
Mesa,  due  to  construction  activities. 

In  1979.  Pogogyne  nudiuscula  was 
limited  to  10  pool  groups  on  Otay  Mesa 


containing  some  170  individual  vernal 
pools.  By  1986,  this  species  was 
extirpated  from  all  but  3  pool  groups 
encompassing  about  38  pools.  In  two 
groups,  the  plant  was  limited  to  a  single 
pool  each  and  was  noticeably  declining 
in  the  third  group.  Vehicular  activity 
was  occurring  in  two  of  the  remaining 
groups  and  partially  explained  one  of 
the  extirpations.  Only  one  of  the  pool 
groups  was  described  as  having  cfense 
populations  of  P.  nudiuscula  (Bauder 
1986).  This  site  is  on  protected  private 
land.  In  the  1990  siirvey  of  Otay  Ranch, 
foiu*  P.  nudiuscula  populations  were 
confirmed  (California  Department  of 
Fish  and  Game  1991). 

Pogogyne  nudiuscula  now  onlv 
remains  in  fourpopulations,  all  located 
on  Otay  Mesa.  Tliese  pools  are 
threatened  by  various  activities:  for 
example,  one  of  the  alternatives  for  a 
proposed  development  project  would 
eliminate  80  of  97  of  the  remaining 
vernal  pools  on  Otay  Mesa  containing  P. 
nudiuscula  (S.  McMillan,  in  litt..  1992). 
However,  proposed  mitigation  measures 
for  the  project  would  preserve  a 
minimum  of  95  percent  of  the  vernal 
pool  habitat  (no  less  than  330  acres 
south  of  the  Otay  River)  within  the 
project  area.  Although  the  developer's 
proposed  vernal  pool  preservation  plan 
would  include  soil  stabilization, 
hydrologic  functions  could  change,  and 
adversely  affisct  vernal  pool  plants. 
Final  approval  of  the  proposed  project 
and  mitigation  measures  are  pending 
before  the  City  of  Chula  Vista  and 
County  of  San  Diego  (Otay  Ranch  Joint 
Planning  Project  1992). 

In  1979.  Ckcuttia  califomica  occurred 
on  Otay  Mesa  in  7  pool  groups 
containing  34  vernal  pools.  By  1986, 
agricultural  plowing  had  destroyed  11 
of  these  venial  pools.  O.  califomica  on 
Otay  Mesa  presently  occura  in  only  2 
vernal  pool  groups,  which  contain  10 
vernal  pools.  All  of  the  remaining  10 
pools  supporting  O.  califomica  on  Otay 
Mesa  are  grazed  by  livestock;  hence,  the 
habitat  and  plants  are  impacted  by 
trampling.  Five  pools  were  adversely 
affected  by  trampling  associated  with 
immigrants  attempting  to  cross  the 
Mexico— United  States  border  (Bauder 
1986). 

Three  vernal  pool  groups  in 
southwestern  Riverside  County  also 
contain  Orcuttia  califomica.  C)ne  of 
these  complexes  is  partially  preserved 
within  The  Nature  Conservancy's  Santa 
Rosa  Plateau  Reserve.  Another  complex 
is  located  within  the  14-acre  Skunk 
Hollow  pool,  the  last  remaining  valley 
type  vernal  pool  in  Riverside  Q>unty. 
This  pool  is  often  plowed  and  is  within 
the  general  locale  of  a  conditionally 
approved  residential  development  A 


413M       F«dml 


/  Vol.  58,  No.  147  /  Tuesday,  August  3,  1903  /  Rules  and  Regulations 


UMI 


proposed  project  in  the  Skunk  Hollow 
area  includes  ina)or  improvements  to 
roeds  and  utility  crossings  that  would 
directly  impsct  0.2  acres  of  the  Skunk 
Hollow  watershed.  Proposed  mitigation 
consists  of  experimental  watershed 
creation.  Soil  sedimentation  could  still 
occur  as  well  as  impacts  to  hydrologic 
function.  Several  tract  projects,  already 
approved  within  the  vratershed.  would 
alter  the  pool  hydrology  and  adversely 
impect  the  species  therein  (TYans- 
Pacific  Ctmsultants  1992).  The  Service 
and  California  Department  of  Fish  and 
Game  are  working  to  find  a  buyer  for  the 
Skunk  Hollow  site. 

A  third  population  of  Orcuttia 
califdmica  exists  on  private  unprotected 
land,  aouthwest  of  Hemet  in  the  Old 
Salt  Qeek  drainage  area.  One  pool  near 
the  road  was  disced.  These  pools  are 
also  potentially  threatened  by  widening 
of  an  adjacent  road. 

Eiyngium  aristulatum  var.  parishii 
has  the  larsest  remaining  disMbution  of 
the  three  plant  species  under 
consideration  herein.  In  1979.  this 
spedes  was  known  from  65  pool  groups; 
vy  1986,  this  plant  remained  in  61  pool 
groups.  Although  several  sites  receive 
some  protection,  the  remaining  pool 
Doups  are  threatened  by  one  or  more  of 
ue  roUowing:  Urban  development,  off- 
roed  vehicular  traffic,  habitat  trampling 
associated  with  cattle,  mowing  m 
plowing,  highway  construction, 
drainage  or  watershed  alterations  (often 
due  to  adjacent  urben  development), 
military  activities  (e.g.,  driving 
equipment),  and  trampling  associated 
with  migrant  workers  ille^lly  entering 
the  United  States  (Bander  1986). 

Two  pool  groups  in  Kearny  Mesa 
contain  &yngfum  aristulatum  var. 
parishii.  Ine  first  group  is  composed  of 
only  5  pools  snd  is  a  remnant  of  a  broad 
expanse  that  once  stretched  over 
approximately  15  miles  (Bauder  1986). 
Inese  pools  sre  surrounded  by 
industrial  development  and  have  been 
invaded  by  weedy  spedes.  The  second 
group  is  composed  of  213  pools,  but  E. 
aristulatum  var.  parishii  is  only  present 
in  less  than  half  of  these  po<^.  The 
southern  portion  of  this  pool  group  was 
eliminated  by  State  Route  52. 

Vernal  poms  in  the  Penasquitos  area 
contain  Brynglum  aristulatum  var. 
parisidi.  IVro-thirds  of  these  pools  were 
puichaaed  and  preeerved  by  tne 
CaUfamia  Deputment  of  Transportation 
to  mitigate  impects  from  highwsy 
pn^ects.  However,  fences  surrounding 
the  preserve  were  broken,  and  there  is 
evicMnce  of  damage  by  off-road  vehicles 
in  the  pools.  The  remaining  one-third  of 
this  pool  group  is  on  privately  owned 
land,  and  development  is  proposed  for 
the  property. 


Three  pool  groups  in  the  San  Marcos 
area  contain  Eiynpum  aristulatum  var. 
parishii.  Each  group  is  on  private 
property,  surrounded  by  development. 
In  1991,  one  of  these  pool  groups  was 
vandalized;  ditches  were  created  in 
early  spring  thereby  draining  the  pools 
and  destroying  vernal  pool  plants.  It  is 
unknown  wh^er  these  pools  have 
recovered  from  the  disturbance. 

Two  pool  groups  on  Camp  Pmdleton 
Marine  Corps  Base  contain  Eiyngium 
aristulatum  var.  parishii.  This  spedes 
was  once  believed  to  be  more  common 
on  the  Base,  but  most  of  the  plants  have 
since  been  determined  to  belong  to  a 
diffinrent  spedes  currently  under  study 
(S.  Blitz,  San  Diego  State  University, 
pers.  comm.,  1993).  The  two 
populations  on  the  military  base  are 
near  the  unfanced  boundary  with  a 
housing  development.  The  potential 
exists  that  dvilians  would  enter  and 
trample  the  pools  in  the  area,  and  that 
military  operations  such  as  tank  activity 
could  damage  the  pools. 

The  Riverside  fairy  shrimp  has  very 
narrow  habitat  requirements.  This 
spedes  is  only  found  in  deep  lowland 
pools  that  retain  water  through  the 
warmer  weather  of  late  spring  (Clyde 
Eriksen,  Claremont  College,  in  litt., 
1992;  Jamie  King,  Univenity  of 
Cahfomia-^)avis.  in  litt..  1992). 
Rivenide  fairy  shrimp  will  not  hatch  in 
pools  that  receive  cool  watera  from  early 
winter  rains  (Eriksen  in  litt.,  1992),  such 
as  those.pools  on  the  Santa  Rosa 
Plateau,  nor  will  they  hatch  in  shallow 
pools. 

The  Riveraide  fairy  shrimp  is 
vulnerable  to  land  use  changes  affecting 
the  small  number  of  pools  that  meet  the 
spedes'  strict  habitat  requirements.  Of 
the  four  remaining  pools  supporting  the 
fairy  shrimp  in  Riverside  County,  only 
the  Skunk  Hollow  vernal  pool  is  greater 
than  1  acre  in  size.  The  Skunk  Hollow 
vernal  pool,  as  previously  discussed,  is 
within  a  planned  development.  Other 
sites  supporting  the  feiry  shrimp  may 
lack  some  of  the  typical  vegetation  of 
vernal  pools,  but  that  condition 
probably  reflects  impacts  from  past 
agricultural  activities.  One  pool  is 
located  within  an  approved  tract  for  a 
housiiM  development. 

A  third  pool  is  on  a  parcel  that  is 
currently  proposed  for  a  housing 
development,  adjacent  to  the  Murrieta 
Golf  Course  and  Highway  79.  Thia  pool 
is  in  an  agricultural  field  near  the  skunk 
Hollow  pool  and  wras  disced.  The 
Environmental  Impact  Report  prepared 
by  a  consultant  for  the  developer  of  this 
projed  hiled  to  acknowledge  the 
existence  of  the  Riverside  frdnr  shrimp 
on  the  site.  Representatives  of  the 
landoMmer  expressed  a  wdllingness  to 


ofiisr  some  protection  for  this  site. 
However,  as  discussed  above,  a 
currently  proposed  road  projed  would 
impad  the  pool. 

A  fourth  pool  that  contains  the 
Riveraide  fairy  shrimp  is  located 
partially  on  private  land  and  partially 
on  the  Pechanga  Indian  Reservation, 
llie  portion  on  private  land  was 
cultivated  during  1990.  The  region's 
drought  conditions  over  the  last  2  to  3 
yeara  may  have  rendered  the  pool  dry 
enough  to  be  plowed.  A  fifth  pool, 
located  on  the  Pechanga  Indian 
Reservation  within  a  mile  of  the  fourth 
pool  mentioned  above,  was  recently 
converted  into  a  gravel  pit  (L.  Dobson, 
Riveraide  County  Transportation  and 
Land  Management  Agency,  pera.  comm., 
1992).  Only  one  documented  Riverside 
fairy  shrimp  popiilation  occun  in 
Orange  County. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  m  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
fador  for  these  four  spedes;  however. 
unrestrlded  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  spedes  can  potentially  impad  these 
spedes  as  a  result  of  increesed  publidty 
assodated  with  listing  under  the  Act 

C.  Disease  orPredation 

Orcuttia  califomica  is  consumed  by 
cattle  in  areas  where  vernal  pools  an 
within  pastures,  as  discussed  in  Fador 
A.  Grazing  may  occur  prior  to  the 
setting  of  seed,  that  could  affiBd 
reproductive  success.  The  other  three 
spedes  are  not  known  to  be  affaded  by 
disease  or  predation. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  regulatory  mechanisms  are 
not  suffident  to  reduce  the  losses  of 
Orcuttia  califomica,  Pogpgyne 
nudiuscula,  Eryngfum  aristulatum  var. 
parishii,  or  the  Riverside  feiry  shrimp. 
Vernal  pools,  as  isolated  wetlands  and 
watera  of  the  United  States,  are 
regulated  by  the  U.S.  Army  Corps  of 
E^neera  (Corps)  under  section  404  of 
the  Qean  Water  Act  The  Corps 
generally  does  not  require  individual 
permits  for  impacts  on  less  than  1  acre 
of  wetlands  or  isolated  watera  of  the 
United  States  above  their  headwaters. 
Most  individual  vernal  pools  are  less 
than  1  acre  in  size. 

Section  404  of  the  Clean  Water  Act 
has  not  historically  provided  adequate 
protection  to  theae  spedes  from  grading 
or  fill  adivitiea  fat  most  pools. 
However,  in  Odober  1987,  the  Corps 
released  a  Public  Notice  proposing  to 
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exetdse  iti  juiisdicdon  over  vernal 
pools  regardless  of  size  or  the  lade  of 
sensitive  or  endangered  species  in  the 
pools.  Since  then,  the  Corps  requires 
individual  permits  for  the  discharge  of 
fill  into  vernal  pools. 

Section  404  regulates  the  discharge  of 
fill  material,  but  it  does  not  regulate 
other  activities  such  as  grazing,  off-road 
activity,  and  seeding  with  non-native 
spedes.  MoreovOT,  section  404  of  the 
Qean  Water  Act  does  not  regulate 
activities  within  the  watershed  (i.e., 
adjacent  upland)  of  vernal  pools.  Tlie 
watershed  is  an  essential  component  of 
the  vernal  pool  ecosystnn.  Hie 
disturbance  and/or  Ims  of  watersheds 
can  result  in  a  greatly  reduced  volume 
and  duration  of  water  supply  in  vernal 
pools  and  thereby  adversely  affiBct  all 
four  of  the  propomd  spedes. 

Pools  containing  the  federally  listed 
Pogogyne  alxamsU  are  subject  to 
individual  permit  actions  under  section 
404  of  the  Clean  Water  Ad  because  of 
the  presence  of  an  endangered  spedes. 
In  the  past,  Pogogyne  nudiuscula  may 
have  occurred  in  the  same  pools  as  P. 
dbramsii,  east  of  Balboa  Park  and  south 
of  Mission  Valley  in  San  Diego; 
however,  these  pools  were  lost  (Bauder 
1986).  ax:utUa  califomica  and  P. 
abramsii  are  not  sympatric  Eryngium 
aristulatum  var.  parishii  and  P.  abramsii 
occur  in  the  same  pool  group  areas  in 
some  cases,  but  do  not  share  the  same 
individual  pools.  The  Riverside  fairy 
shrimp  and  P.  abramsii  occur  in  the 
same  pool  group  area  in  one  case,  but 
may  not  share  the  same  individual 
pools.  Thus,  the  listing  of  P.  abramsii 
has  not  redticed  the  degree  of  threat  to 
P.  nudiuscula,  O.  califomica,  E. 
aristulatum  var.  parishii,  or  the 
Riverside  &iry  shrimp. 

Pogogyne  nudiuscula,  Orcuttia 
califomica,  and  Eryr^um  aristulatum 
vu.  parishii  are  listed  as  endangered  by 
the  California  Fish  and  Game 
Commission  (Commission).  Listing  by 
the  Commission  requires  that 
individuals  who  wUh  to  possess  listed 
spedes  obtain  a  memorandum  of 
imderstanding  from  the  California 
Department  of  Fish  and  Game.  Under 
the  California  Endangered  Spedes  Ad 
of  1985,  State  lead  agencies  are  required 
to  consult  with  the  California 
Department  of  Fish  and  Game  when 
their  projects  would  afied  State  listed 
spades.  The  prohibttion  against 
possession  does  not  reduce  the  degree  of 
thraat  resulting  from  adverse 
modification  of  venial  pool  habitat 
inddental  to  other  activities  such  as 
grading. 

No  mnnal  programs  currently  exist  to 
protad  tha  Rivanida  fidry  shrimp.  In 
response  to  oonoaras  ax|»essed  by 


conservation  organizations,  the 
California  Department  of  Fish  and 
Game,  the  Fish  and  WUdUfe  Service, 
and  the  County  of  Riverside  conditioned 
one  projed  to  set  one  pool  aside  as  an 
area  for  further  study  to  provide 
temporary  protection  for  the  Riverside 
fairy  shrimp.  However,  several  proposed 
projects  surrounding  the  pool  are 
expected  to  adversely  impact  the  pool 
watershed  (Trans-Padfic  Consultants 
1992).  On  another  site,  the  Riverside 
Coimty  Planning  Director  indicated  that 
the  County  would  attempt  to  prevent 
grading  where  an  approved 
development  would  eliminate  one  pool. 
This  site,  however,  was  recently  cleared. 
No  Federal  or  State  laws  protect  the 
Riverside  fairy  shrimp,  and  minimal 
protection  given  to  the  spedes  was  ihe 
result  of  loral  planning  dedsions. 

In  1980,  the  City  of  San  Diego 
instituted  a  vernal  pool  preservation 
program  wherein  developers  pay  a  fee  to 
a  preservati(m  fund  when  a  projed 
would  destroy  vernal  pools.  The  amoimt 
of  the  foe  required,  $4,000.00  per  vernal 
pool  acre  (usually  only  a  small  fraction 
of  a  typical  acre  of  land  containing 
vernal  pools),  is  not  suffident  to  replace 
the  lost  habitat  that,  in  some  cases,  sells 
for  in  excess  of  $100,000  per  acre.  The 
City  of  San  Diego  has  accumulated 
approximately  $700,000  (from 
collections  and  interest)  through  this 
program  for  the  loss  of  over  800  pools, 
and  has  used  this  fund  to  purchase  three 
sites  consisting  of  a  total  of  21  acres, 
containing  several  vernal  pools.  The 
remaining  small  amount  of  the  vernal 
pool  preservation  fund  will  be  used  for 
maintenance. 

A  study  on  San  Diego  County  vernal 

Bools  conducted  in  1986  revealed  that 
ttle  protection  was  afforded  vernal 
pools  (Bauder  1986).  Vernal  pool  losses 
reported  since  1979  indicate  that  97 
percent  of  pools  covered  under  the  City 
of  San  Diego's  plan  and  the  California 
Environmental  Quality  Act  were  lost. 
Those  pool  groups  where  permits 
pursuant  to  section  404  of  the  Clean 
Water  Ad  were  required  showed  a  26 
percent  reduction  in  the  number  of 
pools.  Eight  percent  of  the  pools  on 
federally-owned  lands  were  lost  (Bauder 
1986). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Other  fadors  have  greatly  impeded 
the  existence  of  these  four  vernal  pool 
spedes,  induding  introduction  of  non- 
native  plant  qiedes,  competition  with 
invading  spades,  trash  dumping,  fire, 
fire  supprMsion  activities,  and  drought. 
The  low  numbers  of  vernal  pool  habitats 
remaining  and  their  scatterM 
distributions  make  these  spedes 


vulnerable  to  extinction  due  to 
stochastic  events  as  welL 
Many  vernal  pools  on  Otay  Mesa  are 

dominated  by  non-native  plants  such  as 
the  common  grass  Lolium  perenne.  This 
spedes  is  tolerant  of  inundation  and 
crowds  out  the  native  vernal  pool 
spedes  such  as  Pogogyne  nudiuscula, 
Orcuttia  califomica,  and  Eryngium 
aristulatum  var.  parishii.  Ranchers 
introduced  non-native  spedes  into  some 
areas  to  increase  the  amount  of  forage 
available  to  livestock.  Excessivs  cover  of 
weedy  non-native  grasses  %ras  noted  in 
six  of  the  pool  groups  that  contained  P. 
nudiuscula  and  partially  explained  two 
extirpations  of  this  spedes.  The 
invasion  of  non-native  plants  and 
livestock  grazing  (as  discussed  in  Factor 
C)  apparently  caused  the  extirpation  of 
O.  califomica  from  13  pools. 
Unprotected  pool  groups  that  contain  E. 
aristulatum  var.  parishii  are  also 
threatened  by  invasion  of  vreedy  non* 
native  plants. 

These  vernal  pool  plant  spedes  are 
also  vulnerable  to  competition  %vith 
marsh  spedes  as  a  resuh  of  urban  Mrater 
run-off,  and  with  upland  spedes  as  a 
result  of  a  lack  of  water  in  pools,  as 
discussed  under  Factor  A.  An  increased 
domination  of  these  marsh  or  upland 
species  results  in  decreased  abundance 
of  obligate  vernal  pool  taxa. 

Trasn  dumping  also  degrades  vernal 
pools.  Chimks  of  concrete,  tires. 
refrigerators,  sofas,  and  other  pieces  of 
gaibage  or  debris  were  found  in  pools 
containing  these  four  spedes.  This  trash 
crushes  or  shades  vernal  pool  plants, 
disrupts  the  hydrologic  functions  of  the 
pool,  and  in  some  cases  may  release 
toxic  substances.  Trash  dumping 
threatens  the  remaining  poof  groups  of 
Eryngium  aristulatum  var.  parishU. 

thuing  a  fire  in  the  sxmimer  of  1992, 
one-fourth  of  the  Pogogyne  nudiuscula 
population  was  Immed,  and  extensive 
seed  damage  may  have  resulted.  A  fire 
break  made  during  this  fire  isolated 
pools  that  were  formerly  connected 
during  heavy  rains,  and  very  likely 
impaired  the  dispersal  of  seeds  from  the 
\mbumed  pools  to  burned  pools  (S. 
McMillan,  pers.  comm.,  1992). 

In  the  drought  year  of  1989,  Pogogyne 
nudiuscula  was  only  foimd  withfri  1 
pool  complex  made  up  of  30  pools  «irith 
a  pool  surface  area  totaling  less  than  1 
acre  (Ellen  Bauder,  San  Diego  State 
University,  pers.  comm.,  1989).  P. 
nudiuscula  remains  on  a  few  sites  on 
Otay  Mesa  in  San  Diego  County. 

Tne  geographically  restricted  range 
and  distribution  of  ttiese  spedes 
increases  the  possibility  that 
agricultural  activity,  uiban 
development,  or  other  activities  in  or 
near  these  remnant  vernal  pool 
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ecosytttmi  could  destroy  a  significant 
portico  of  the  species'  leinaining 
population  and  naUtat  Unpredictable 
natural  events,  mdi  as  draught  or  fire, 
would  be  devastating  to  these  species 
diM  to  their  fragmented  and  restricted 
rsnge.  This  is  especially  important  for 
Orcuttia  califormca.  Pogogyne 
nadiuscula,  and  the  Riverside  fairy 
shrimp,  as  diese  species  are  rsstricted  to 
a  few  sites. 

The  Service  has  carefully  assessed  the 
best  scientific  end  commercial 
inlormation  available  regarding  the  past, 
prssent,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
prefsrred  action  is  to  list  Pogogyne 
nudiuscula,  Orcuttia  califomica, 
Eryngiiun  aristulatum  var.  parishii,  and 
the  Riverside  fairy  shrimp  as 
endsngered.  For  the  reasons  discussed 
below,  the  Service  is  not  designating 
critical  habitat  for  these  spedes. 

As  provided  by  5  U.S.C  553(d).  the 
Ssrvice  has  determined  that  good  cause 
exists  to  make  the  efiiactive  date  of  this 
rule  immediate.  Delay  in 
implementation  of  the  effective  date 
MTOuld  place  the  habitat  of  the  species  at 
risk. 

Critkal  Habitat  | 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extant  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
qiedee  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  for  these 
thrse  plant  species  and  the  Riverside 
fi^  thrimp  is  not  prudent  st  this  time. 
As  discussed  under  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  these  plant  species  are 
vulnerable  to  trampling.  Curiosity 
seekers  may  investigate  vernal  pools 
and  inadvertenUy  further  degrade  the 
habitat  of  these  three  plants  and  the 
Riverside  fsiiy  shrimp  by  trampling. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
thrse  pisnts  would  increase  the  degree 
of  threat  to  these  plants  from  take  or 
vandalism  as  discussed  in  Factor  B  and, 
therefoore.  could  contribute  to  their 
decline  and  increase  enforcement 
problems.  The  listing  of  the  plants  ss 
mdangered  publidsss  their  rarity  and, 
thus,  can  make  these  plants  more 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
involved  parties  and  landowners  vrill  be 
notified  of  the  general  location  and 
importance  of  protecting  the  habitat  of 
thMe  spedes.  Protection  of  the  habitat 
of  these  spedes  wiU  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 


process.  Therefore,  the  Service  finds 
that  it  would  not  be  prudent  to 
determine  critical  habitat  for  Pogogyne 
nudiuscula,  Orcuttia  califomica, 
Eiynglum  aiigtulatum  var.  parishii,  and 
the  Riverside  fairy  shrimp  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  fit>m 
vandalism,  collecting,  or  other  human 
activities. 

AvaileUe  Conservetion  Measurea 

Conservation  measures  provided  to 
spedes  listed  as  endangoed  or 
threetened  under  the  Endangered 
Spedes  Act  indude  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
t^ugh  listing  encourages  and  results 
in  conservation  actionsoy  Federal, 
Stste,  and  private  agendes.  groups,  and 
individuals.  The  Endangered  Spedes 
Act  provides  for  possible  land 
acqiiisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  spedes.  Such 
actions  are  initiated  following  listing. 
The  protection  required  from  Federal 
agendes,  the  prohibitions  against  taking 
and  harm  of  tne  Riverside  fairy  shrimp, 
and  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agendes  to  evaluate 
their  actions  %vith  resped  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  resped  to  its 
critical  habitat,  if  any  is  being  proposed. 
Regulations  implementing  tltis 
interagency  cooperation  provision  of  the 
Ad  are  codified  at  50  CFR  part  402. 

Section  7(a)(4)  of  the  Ad  requires 
Federal  agendes  to  omfer  informally 
with  the  Service  on  any  acticm  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  resiilt 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  If  a  spedes  is  listed 
subsequently,  secticm  7(a)(2)  requires 
Federal  sgendes  to  ensiue  that  activities 
they  authorize,  fund,  or  cany  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  spedes  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affed  a  listed 
spedes  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  vrith  the 
Service. 

Federal  agendes  expeded  to  have 
involvement  with  these  spedes  indude 
the  Army  Corps  of  Engineen  and  the 
Environmental  Protection  Agency  due 
to  their  permit  authority  under  section 
404  of  the  Qean  Water  Act  Federal 
Aviation  Administration  jurisdiction 
would  apply  to  vernal  pools  near 


Montgomery  Field  within  tha  d^r  limits 
of  San  Diego  and  at  Brown  Air  Field  tm 
Otay  Mesa.  Miranuff  Naval  Air  Station 
contains  vernal  poola  %vith  not  only  the 
Riverside  fairy  snrimp  and  Eiyngfum 
aristulatum  var.  parishii,  but  also 
Pogogyne  abramsii,  which  is  presentiy 
listedas  endangered.  Camp  Pendleton 
Marine  Corps  Base  contains  some  vernal 
pools  with  E.  arUitulatum  var.  parishii. 
The  Veterans  Administration  will  be 
reouired  to  consider  the  consequences   . 
of  funding  housing  loans  where  these 
spedes  or  their  habitat  occur.  The 
Immigration  and  Naturalization  Service 
will  need  to  evaluate  its  activities  and 
its  efiiscts  on  these  spedes.  This  agency 
may  be  able  to  ofiiar  some  help  where 
trampling  assodated  with  Mexican 
dtizens  entering  the  United  States  is 
occxirring.  The  Federal  Highway 
Administration  will  likely  be  involved 
through  potentially  fundhig  a  portion  of 
hiture  highway  construction  that  could 
affsd  these  spedes.  The  Bureau  of 
Indian  Aifain  may  need  to  evaluate 
future  proposals  that  may  affed  the 
Rivenide  fairy  shrimp. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  set  frnth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
req>ed  to  the  three  plants  considered 
herein,  all  trade  prohibitions  of  section 
9(a)(2)  of  the  Ad.  implemented  by  50 
CFR  17.61,  would  apply.  These 
prohibitions,  in  part,  make  it  illegal 
with  resped  to  any  endangered  pUmt  for 
any  person  subjed  to  the  jurisdiction  of 
the  United  States  to  imp<nt  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  oommerdal 
activity;  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce:  remove  and 
reduce  to  possession  any  such  spedes 
from  areas  under  Federal  jurisdiction.  In 
addition,  the  1988  amendments  (Pub.  L. 
100-478)  to  the  Ad  makes  it  illegal  to 
malidously  damage  or  destrov  any  such 
spedes  on  any  area  under  Federal 
jurisdiction;  or  remove,  cut  dig  up, 
damage,  or  destroy  any  such  spedes  on 
any  dher  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conservation  agendes. 

The  Ad  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  drctunstances.  It  is 
antidpated  that  few  trade  permits 
would  ever  be  sought  or  issued  for  the 
three  plant  spedes  smce  these  spedes 
are  not  common  in  cultivation  or  in  the 
wild.  Additionally,  these  spedes  have 
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specific  germination  and  growth 
lequiiements  including  seasonal 
inundaticm,  vrfaidi  would  be  difiicult  to 
lecieate  in  cultivation. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  nedes  set  forth  a  series  of 
generu  prohibitions  and  exceptions  that 
apply  to  all  endangered  wildlife.  These 
probibitions,  in  part,  would  make  it 
illegal  fior  any  person  subject  to  the 
lurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  to  attempt  sny  of  these),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  otfm  for  sale  in 
interstate  or  foreign  commerce  any 
listed  wUdlifo.  It  also  would  be  illegal 
to  possess,  sell,  deliver,  cany,  transport, 
or  ship  any  such  wildlife  that  was  taken 
illegaUy.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  cany  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  spedes 
under  certain  drcumstanoes. 
Regulations  governing  permits  to  carry 
out  otherwise  prohibited  activities 
involving  endangered  %vildlife  are 
codified  at  50  C7R  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  In  some 


instances,  pomits  may  be  issued  for  a 
specified  time  to  relieve  undue 
econmnic  hardship  that  would  be 
sufiiBTBd  if  such  relief  were  not 
available.  The  Riverside  fairy  shrimp  is 
not  involved  in  trade,  and  such  permit 
reouests  sre  not  expected. 

Requests  for  copies  of  the  regulations 
on  listod  wrildlife  and  plants  end 
inquiries  regsrding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  end  WildUfe 
Sovice.  4401  North  Fairfax  Drive,  room 
432.  Arlington.  Virginia  22203-3507 
(703/35ft-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the       ^ 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepued  in  connection  with  regulations 
adopted  piusuant  to  Section  4(a)  of  the 
Enclangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  OHnplete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Carisbad  Field  Office  (see 
section). 


Authors) 

The  primary  authn*  of  this  final  rule 
is  Ellen  Benyman.  U.S.  Fish  and 
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List  of  Sobfacts  la  50  CFR  Part  17 

Endangered  and  threatened  spedes. 
Exports,  Imports,  Reporting  ana 
recordkeeping  requirements,  and 
Transportation. 

RegnUtians  Promnlgatiaa 

Accordingly,  part  17,  subdiapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

Aoftarltjr:  16  U.S.Q  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  unless  otbaiwise  notML 

2.  Amend  $  17.11(h)  by  adding  the 
following,  in  alph^wtical  order  under 
Crustaceans,  to  the  List  of  fiidangered 
and  Threatened  Wildlife  to  read  as 
follows: 


•17.11    Endansoredand 


(h) 


•  •  • 


Common  name 


SdontHIc  name 


Vertabrals  populalion 
where  endangered  or     Status 
Vveatsrtad 


1st-      Cillloal       Spolctf 


SMmp,  RIveralda  Wry     Slnptoc^phalus 


U.SA  (CA).  Maxioo  ..    NA E 


512    NA 


NA 


3.  Ammd  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  femilies  indicated,  to  the  List  of 


Endangered  and  Threatened  Plants  to 
read  as  follows: 


117.12 


Spedea 


Common  name 


•at-      QMcal        SpecW 
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Comnon  nviw 


Status 


\MlMnM-      CritiGiri        SpacW 


Ejnqkjm 


U^A(CA) 


Avogyrw  nudbKuli —    Otty  MMa  mint .... UAA.(C^ 

«■■■    OiantOTgy. 
OrcuOte  caMsmfca Crtiami*-Orcutt  grass U^A(CA) 


612    NA 


512    NA 


S12    MA 


NA 


Osl•d:^llT1S.1993. 
lidMH  N.  Saiitli, 
ilctinj  Director,  Fiak  amd  WiUUfB  S»ivkm. 
[FR  Doc  93-18433  Filed  8-2-03;  8:45  am] 


TuoscUiy 
August  3,  1993 


Part  VIII 


Department  of 
Agriculture 

Rural  Electrification  Adminiatratlon 

7  CFR  Parts  1728  and  1755 
Standards  and  Specifications  for  Timber 
Products  for  REA-Financed  Electric  and 
Telephone  Systems;  Rule 
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DEPARTMEIir  Of  AQMCULTURS 
Rural  EtodfNIcflllon  AdNNfWtrallon 
7  cm  PmIs  ITM  and  178S ' 


forUaa 


r.  Rural  El«ctiific8tian 
Admicistration.  USDA. 
Acnow:  Final  rule. 

SUyUARV:  The  Rural  Electrification 
Administration  (R£A)  hereby  amends  its 
regulations  on  Electric  and 
Telecommimications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction  by  incorporation  by 
reference  of  Wood  Poles,  Stubs  and 
Anchor  Logs  and  by  codifying  REA 
Specincation  for  Quality  Control  and 
Inspection  of  Timber  Products,  and  REA 
Specification  for  Wood  Crossarms  (Solid 
and  Laminated),  Transmission  Timbers 
and  Pole  Keys. 

This  final  rule  provides  REA  electric 
and  telephone  borrowers,  manufacturers 
of  timber  products,  and  the  public  with 
the  rules  and  procedures  the 
manufacturere  of  timber  products  must 
follow,  and  the  standards  and 
specifications  the  finished  products 
must  meet  in  order  to  be  eligible  for  use 
on  REA  borrowen'  systems.  This  final 
rule  also  sets  forth  the  plans  of 
procurement  under  which  the  finished 
timber  products  may  be  purchased  by  at 
for  REA  financed  borrowers. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  2, 1993.  Pole  and 
croesarm  suppliers  will  be  allowed  until 
February  3, 1994  to  supply  borrowers 
with  products  already  (Mroiduced  or 
currently  in  the  process  of 
manufacturing  under  previous  Bulletins 
50-17  or  50-18.  Incorporation  by 
reference  of  certain  publications  listed 
in  this  final  rule  is  appi-oved  by  the 
Director  of  the  Federal  Register  as  of 
September  2, 1993. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
H.  Robert  Lash,  Transmission  and 
Timber  Specialist,  Transmission 
Branch,  ^ectric  Staff  Division,  Rural 
Electrification  Administration,  room 
1250-S.  14th  and  Independence  Avenue, 
SW.,  Washington,  DC  20250-1500.  or 
telephone  (202)  720-9098. 
SWPt^MEKTARY  iirOnilATK)M; 

Executive  Otdtr  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmaior"  because  it  does  not  meet 


the  nHwtafcramajor  regulation  as 
■ctaUiibMl  by  Oe  Order. 

ExKvtiva  OrdOT  12778 

This  final  rule  has  been  ravfewed 
under  Executive  Order  12778,  Chril 
Justice  Reform.  This  rule  will  not: 

(1)  preempt  any  State  or  local  lows, 
regulations,  or  policies,  unlaes  Aay 
present  an  irreconcilable  conffict  with 
this  rule: 

(2)  have  any  retroactive  efbct;  or 

(3)  require  administrative  nrooeodings 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Infoimation  Collection  and 
Recordkeeping  Requiremeali 

In  compliance  with  the  Office  of 
Management  and  Budget  ((A«fB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  the  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  0MB  for  review. 
Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  3201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
humHi  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
No.  10.850.  Rural  Electrification  Loans 
and  Loan  Guarantees,  10.851.  Rural 
Telephone  Loans  and  Loan  Guarantees, 
and  10.852,  Rural  Telephone  Bank 
(RTB)  Loons.  This  catalog  is  available  oo 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402. 
telephone:  (202)  720-3238. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  widi  State  and 
local  officials.  A  Notice  of  Final  Rule 
entitled  Department  Programs  and 
Activities  Excluded  from  Executive 


Order  12372  (SO  FR  47034)  exempU 
REA  loans  and  loon  guarantees  and  RTB 
bonk  loans  from  coverage  under  this 
Order. 

Regulatory  FhadbUity  Ad  Csrtificatioa 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  ini 
a  substantial  nimiber  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  sea.).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short- 
term  costs  to  the  REA  borrower. 
However,  the  long-term  direct  economic 
costs  are  reduced  through  greater 
dtirability  and  lower  maintenance  costs 
overtime. 

Background 

The  Rural  Electrification 
Administration  (REA)  maintains  a 
system  of  bulletins  containing 
construction  standards  and 
specitications  for  materials  and 
equipment.  In  accordance  with  the  REA 
loan  contract,  these  standards  and 
specifications  apply  to  facilities 
constructed  by  REA  electric  and 
telephone  borrowere  and  contain 
standard  construction  imits.  material 
items,  and  equipment  imits  commonly 
used  in  REA  electric  and  telephone 
borrowers'  systems. 

Presently,  REA  Bulletins  50-1 7(DT- 
5B),  REA  Specification  for  Wood 
Crossarms  (Solid  and  Laminated), 
Transmission  Timbers  and  Pole  Keys; 
50-18(DT-5C),  REA  Specification  for 
Wood  Poles,  Stubs  and  Anchor  Logs; 
and  50-24(DT-19).  REA  Specification 
for  Quality  Control  and  Inspection  of 
Timber  Products  are  incorporated  by 
reference  in  7  CFR  1728.97.  These  three 
publications  contain  the  REA 
specifications  for  timber  products  to  be 
purchased  by  or  for  REA  borrowere.  By 
letter  dated  January  14, 1992,  the 
Director  of  the  Federal  Register 
informed  REA  that  DT-5B(50-17)  and 
DT-19(50-24)  are  no  longer  eligible  for 
incorporation  by  reference  in  7  CFR 
1728.97  and  1755.97  and  that  REA 
Bulletin  DT-5C  is  reapproved  for 
incorporation  by  reference  in  7  CFR 
1728.97  and  1755.97. 

This  final  rule  amends  7  CFR  1728.97. 
Incorporation  by  Reference  of  Electric 
Standards  and  Specifications  by 
removing  REA  Bulletins  50-17(DT-5B), 
REA  Specification  for  Wood  Crossarms 
(Solid  and  Laminated),  Transmission 
Timbera  and  Pole  Keys  and  50-24(DT- 
19).  REA  Specification  for  Quality 
Control  and  Inspection  of  Timber 
Products.  These  specifications  are 
codified  in  §§1728.201  and  1728.202. 
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respectiTaly,  and  are  updated  to  include 
industiy  changes. 

BulleCin  50-18(DT-5Cl  REA 
Specificatiao  for  Wood  Poles,  Stubs  and 
Ajichor  Logs,  remains  incorporated  by 
reference  and  is  updated  to  include 
industry  changes. 

This  final  rme  redesi^iates  REA 
Bulletin  50-17(DT-5B)  as  REA  Bulletin 
1728H-701;  REA  Bulletin  5ft-24(DT-19) 
as  REA  Bulletin  1728H-702:  REA 
Bulletin  50-18(DT-5C)  as  REA  Bulletin 
1728F-700. 

This  final  rule  amends  7  CFR  Part 
1755,  Telecommunications  Standards 
and  Specifications  for  Materials, 
Equipment  and  Construction,  by 
reflecting  the  revisions  of  Bulletins 
1728F-700  and  1728H-702.  This  rule 
assists  REA  electric  and  telephone 
borrowers  in  their  efforts  to  provide 
electric  cooperative  members  and 
telephone  company  subscribers  with  the 
most  modem  and  efficient  electric  and 
telephone  senrice  at  the  lowest 
reasonable  cost 

This  rule  primarily  changes  the 
specifications  and  bulletins  in  the 
following  ways: 

(1)  The  addition  of  Q^per 
Naphthenate  (CuN)  as  an  acceptable 
preservative  system; 

(2)  Indusion  of  tibe  revisions  from 
American  National  Standards  bstitute 
(ANSI)  05.1-1987  into  Bulletin  1728F- 
700; 

(3)  Revision  of  usage  areas  and 
reoidred  retentions  for  poles; 

(4)  Removal  of  carrier  types  B,  D,  and 
E  for  preservatives;  and 

(5)  Revision  of  the  crossarm 
specification  to  include  numerous 
changes  brought  about  in  the  ANSI 
otiaaarm  nMdfication. 

The  addttion  oiCdN  to  the 
spedficatkns  was  laqnested  following 
final  approval  by  the  American  Wood- 
Preservers'  Association  (AWPA).  The 
EnvirnnmBWlal  ftntacdop  Agency  labri 
registration  far  CoN  is  "non-restricted 
use"  and  does  not  reqidze  q>edal 
handling  or  diapoaal.  Newly 
redesignated  ISA  Bollatin  1728H-701 
and  REA  Bolbtin  1728F-700  are  revised 
to  indnda  indnstiy  (±mges  fanwght 
about  by  iwicionB  of  &•  nepactive 
ANS  spadicsdons.  The  toeuanoe  of 
these  bulletins  makes  CuN  treated 
products  availaUa  far  use  I7 1 
REA  discovered  diat  an  al«Ding 
number  of  cooparalivaa  in  tiie  1 
decay  zone  wore  using  standard 
retention  lafveb,  aldxni^  the  heavy 
retention  level  is  racommanded.  REA  is 
requiring bcMTOwars in  t/seAneo  House 
the  heavy  lelentioD  vahie  far  polea.  The 
additional  ooat  of  upgrading  to  d&a 
heavy  relmtiCBi  kvM  is  OMBr  f  10  par 
pole  in  most  cases  and  may  increase  the 


service  life  of  the  paie  by  (me^hird.  Due 
to  lack  of  use  by  REA  financed 
borrowers,  preservative  carrier  types  B 
and  D  have  been  removed  from  the  list 
of  REA  acoeptri>le  preservatives.  Since 
AWPA  has  not  given  preservative 
carrier  type  E  fiill  approval,  REA  is 
removing  this  preservative  from  the  list 
of  REA  acoeptaUe  preservatives.  Section 
1728.202  covers  the  material  that  was 
previously  set  forth  in  Bulletin  50-24. 

ComnMnts 

A  notice  of  proposed  rulemaking  was 
published  in  tne  Federal  Register  on 
April  8, 1991,  Vol.  56,  No.  67  at  14217- 
14219.  Interested  parties  were  given  30 
days  in  which  to  comment  on  Uie 
proposed  rule.  However,  comments 
received  after  the  date  were  considered. 
Written  comments  were  received  from 
seven  wood  treaters.  inspection 
agencies,  and  other  wood  treating 
related  organizations.  The  following 
relevant  comments  were  received: 

Commefrt 

One  comment  stated  that  a  number  of 
laminating  companies  were  in  the 
process  of  withdrawing  bom  American 
Institute  of  Umber  Construction  (ATTC) 
for  in^Mction  and  certification. 

Response 

REA  has  added  the  American 
Plywood  Association  (APA)  to  the  bst  (^ 
acceptaUe  oiganizations  for  qualifying 
inflection  and  tMting  of  laminates. 
APA  has  been  inspecting  and  qualifying 
wood  products  plants  tat  many  years 
and  REA  has  determined  that  APA  has 
a  qualified  staff  to  perfbnn  the  work  as 
required. 

CommeiU 

Two  comments  suggested  the 
allowance  fcv  aitMnative  wood 
croaaarms  was  too  vague;  one  suggested 
that  it  should  not  be  included. 

Response 

REA  intentionally  made  these 
requirements  gsneiic.  to  leave  room  far 
foture  advncaa  in  tedmology.  Each 
product  will  be  leviawed  individoaUy 
for  durability,  aatarial  quaHfications, 
mannfectun.  quality  control,  and 
inspection.  AcoeptsMa  material  will 
appear  in  REA  Bulletin  1728C-100,  List 
of  Materials  Aooaptahle  fw  Use  on 
Systems  of  REA  Electrification 
Bommacs. 

Comment 

One  comment  remawnended  that  the 
Type  04  croasann  drawing  not  be 
removed  from  ^m  crossvm 
spedfication. 


Response 

REA  proposed  the  removal  of  this 
crossarm  djawing  due  to  lack  of  use  by 
borrowers.  Since  it  is  still  being 
requested  far  uae  by  borrowers.  KEA 
vail  keep  the  crossarm  drawing  in  tbs 
spedfication. 

Comment 

One  comment  suggested  diet 
borrowers  between  the  34th  and  40th 
parallels  be  allowed  the  option  to  use 
either  the  0.060  pounds  per  cubic  foot 
(pcf)  or  the  0.080  pcf  retention  of  CuN. 

Response 

Until  mcHe  service  data  is  obtained 
from  users  of  CuN.  REA  is  requiring  that 
the  0.080  pd  retention  be  specified 
when  pxirchasing  poles  for  this  area. 

Comment 

One  comment  stated  that  the  AVn*A 
recently  approved  the  use  of  Ponderosa 
Pine,  Red  Pine,  Jack  Pine,  and 
Lodgepole  Pine  polea  treated  with  CuN 
and  recommended  that  REA  induda 
these  spedes  of  poles  for  treetment  with 
CuN. 

Response 

While  it  is  true  these  spedes  of  poles. 
Ponderosa  Pine.  Red  Pine,  Jack  nne. 
and  Lodgepole  Pine,  have  been 
approved  by  AWPA.  no  treaters  hava 
gone  into  commerdal  production,  and 
the  poles  are  not  readily  available  to 
borrowers.  Spedes  of  poles  that  prove  to 
be  treatable  and  are  requested  for  use  by 
borrowers  over  the  next  few  years  may 
be  added  to  REA's  list  of  acceptable 
spedes  for  CuN  treatment 

Comment 

One  comment  questioned  the  timing 
of  the  effisctive  date  of  this  final  nUa, 
asking  that  REA  allow  treaters  in  Use 
Area  1  to  reduce  present  invantoriaa  of 
poles  with  "standard  letantion''  prior  to 
implementing  the  requirements  of  this 
rule. 

Response 

As  stated  in  the  effective  date  section 
of  this  rule,  producers  endeavoring  to 
eliminate  their  inventory  of  "atanoird 
retention"  poles  treated  Before  the 
efiactive  dete  of  diis  regulation  will  be 
allowed  to  supply  REA  bonoweis  fai 
l/se  Area  1  vrith  tbaaa  polea  far  6 
montha. 

Comment 

One  crosaann  suppdar  felt  that  tiba 
requirement  to  kiln  dry  all  aoaaanaa 
was  an  imaacessaiy  burden  on  the 
industry.  After  the  cloee  of  the  coflmaht 
period,  REA  rsoafvad  aevard  fequaals  to 
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continue  the  cuiient  practice  of 
allowing  air  drying  of  crossarms. 

Response  ' 

REA  believes  the  benefits  of  kiln 
drying  outweigh  the  negative  aspects. 
Therefore.  REA  requires  all  crossarms  to 
be  kihi  dried. 

List  ofSvMKts 

7  CFR  Part  1728 

Electric  power,  Incorporation  by 
refarence,  Loan  programs— energy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7  CFF  Part  1755 

Incorporation  by  refarence,  Loan 
programs— communications.  Reporting 
and  recordkeeping  requdrements,  Rural 
areas.  Telephone. 

Chapter  XVn  of  title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  j 

PART  1728-ELECTRIC  STANDARDS 
AND  SPECIFICATIONS  FOR 
MATERIALS  AND  CONSTRUCTION 

1.  The  authority  citation  for  part  1728 
continues  to  read  as  follows:  j 

AaAarttr-  7  U.S.C  90\  etseq..  1921  et  seq. 

2.  Section  1728.g7(b)  is  amended  by 
removing  the  entries  for  Bulletins  50- 
17,  50-18.  and  50-24,  and  adding  to  the 
list  of  bulletins  approved  for 
incorporation  by  refsrence,  in  numerical 
order.  Bulletin  1728F-700  to  read  as 
follows: 

|17aibf7   Incofpof  alion  hy  relsrence  of 

I  OTd  speeMeationa. 


M  List  of  Bulletins. 


Bulletin  1728F-700.  "REA 
Specification  for  Wood  Poles.  Stubs  and 
Anchor  Logs"  (August  1993). 

3.  Sections  1728.201  and  1728.202  are 
added  to  read  as  follows: 

|173tJ01    REA  BuMin  1728H-701.  REA 
tpecHlcallow  lor  WcydCroesanne  (So<>d 
ano  LaNHMHSOf^  Tianafnleaiofi  Timoefs  ano 
Pole  Keys. 

(a)  General  provisions.  (1)  This 
section  implements  contractual 
provisions  between  REA  and  borrowers 
receiving  financial  assistance  from  REA. 
The  contractual  agreement  between  REA 
and  its  borrowera  requires  the 
borrower's  system  to  be  constructed  in 
accordance  with  REA  accepted  plans 
and  specifications.  Each  REA  electric 
borrower  must  purchase  only  wood 
crossarms  produced  in  accordance  with 
the  spadficatiaa  in  this  section. 

(2)  Each  REA  electric  borrower  shall 
tequira  each  contractor  to  agree  in 


writing  to  fiimish  only  materials 
produced  in  accordance  vrith  the 
specification  in  this  section. 

(3)  This  specification  describes  the 
minimum  acceptable  quality  of  wood 
distribution  crossarms  and  transmission 
crossarms  (hereinaiter  called  crossarms) 
that  are  purchased  by  or  for  REA 
borrowers.  Where  there  is  conflict 
between  this  specification  and  any  other 
specification  referred  to  in  this  section, 
this  specification  shall  govern. 

(4)  various  requirements  relating  to 
quaUty  control  and  inspection  are 
contained  in  §  1728.202  of  this  part, 
REA  Specification  for  Quality  Control 
and  Inspection  of  Timber  Products. 
Section  1728.201  of  this  part  and  the 
American  National  Standards  Institute 
(ANSI)  05.2, 1983,  American  National 
Standard  for  Wood  Products — Structural 
Glued  Laminated  Timber  for  Utility 
Structures,  shall  be  followed  exactly 
and  shall  not  be  interpreted  or  subjected 
to  judgment  by  the  quality  control 
person  or  an  independent  inspector. 

(5)  The  borrower  shall  purchase  from 
producen  only  material  that  meets  the 
requirements  of  this  specification.  Each 
purchaser  shall  use  a  written  purchase 
order  to  purchase  material  for  use  in 
REA  financed  systems  in  order  to  insure 
compliance  with  the  standards  and 
specifications  of  this  part.  The  written 
piuchase  order  shall  contain  a  provision 
that  specifically  requires  the  producer  to 
comply  with  the  provisions  of  this  part. 
The  piuthase  order  shall  contain  a 
provision  that  specifically  requires  the 
producer  to  make  the  treating  plant,  and 
storage  areas  available,  during  normal 
business  hours,  in  order  for 
representatives  of  either  the  purchaser 
or  REA  to  inspect  such  to  determine 
compliance  with  the  standards  and 
specifications  of  this  part. 

(6)  The  borrower  shall  insure  that  the 
producer  provides  the  inspectore  with 
full  information  (drawings,  etc.)  relating 
to  the  requirements  contained  in 
purchase  order  which  is  supplementary 
to  this  specification. 

(7)  The  borrower  shall  insure  that  the 
producer  maintains,  or  has  access  to. 
adequate  laboratory  facilities  at  or  very 
near  the  treating  plant.  All  chemical 
tests,  assays  or  analyses  associated  with 
the  treatment  shall  be  independently 
performed  in  this  laboratory  by  both  the 
quality  control  designee  and  the 
borrower's  inspector.  If  acceptable  to 
REA  on  a  case^y-case  basis,  the 
producOT  may  use  a  central  laboratory. 

(8)  Inspection  and  treatment  of  all 
timber  jwoducts  produced  under  this 
specification  should  be  performed  after 
receipt  of  the  order  from  the  purchaser, 
except  as  provided  for  reserve  treated 
stocL 


(9)  The  borrower  shall  instue  that 
each  inspection  agency  maintains  its 
own  central  laboratory  with  qualified 
staff  capable  of  completely  analyzing 
the  preservative  and  treatments.  If 
acceptable  to  REA,  this  central 
laboratory  may  be  used  for  the 
independent  inspector's  routine  assays, 
with  results  made  available  the  next 
working  day. 

(10)  The  testing  and  inspection  of  the 
lamination  process  shall  be  in 
accordance  with  American  Institute  of 
Timber  Construction  (ATTC)  200-63. 
Inspection  Manual. 

(11)  With  the  exception  of  reserve 
treated  stock,  all  invoices  for  treated 
timber  products  shall  be  accompanied, 
in  duplicate,  by  a  copy  of  the  producer's 
Certificate  of  Compliance  and  a  copy  of 
either  the  Independent  Inspection 
Report  or  a  Quality  Assurance  Plan 
Certificate.  The  certificate  shall  be 
presented  to  the  purchaser  with  the 
invoice.  For  reserve  treated  stock, 
inspection  reports  shall  be  available 
from  the  inspection  agency.  When 
shipped  from  reserve  stock,  the  invoice 
shall  bear  an  endorsement  and  a  further 
certification  by  the  producer  that  the 
material  meets  the  requirements  of  this 
specification  and  any  supplementary 
requirements  died  in  the  purchase 
order  under  which  it  is  purchased. 

(12)  Crossarms  shall  be  warranted  to 
conform  to  this  specification.  If  any 
crossarm  is  determined  to  be  defective 
or  does  not  conform  to  this  specification 
within  1  year  after  shipment  to  the 
borrower,  it  shall  be  replaced  as 
promptly  as  possible  by  the  producer.  Ir 
the  event  of  failure  to  do  so.  the 
piirchaser  may  make  such  replacement 
and  the  cost  of  the  crossarm.  at 
destination,  recoverable  fit)m  the 
producer. 

(b)  Definitions. 

Arm  refen  to  structural  wood  membei 
used  to  support  electrical  conducton. 

Certificate  of  compliance  is  a 
certification  by  an  authorized  employee 
of  the  producer  that  the  material 
shipped  meets  the  requirements  of  this 
specification  and  any  supplementary 
requirements  specified  in  a  purchase 
order  from  a  borrower  or  the  borrower's 
contractor. 

Crossarm  is  a  term  used 
interchangeably  writh  arm. 

Independent  inspection  relates  to 
examination  of  material  by  an 
independent  inspector  employed  by  a 
commercial  inspection  agency. 

Inspection  means  an  examination  of 
material  in  sufficient  detail  to  insure 
conformity  to  all  phases  of  the 
specification  under  which  it  was 
purchased. 


UMI 
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Lot  la  ^  qiumtity  of  croManns  of  Uk« 
sisB,  conditiraiing.  md  fcbrication, 
usually  maUng  up  one  treating  cfaarga. 

f^oducer  it  used  to  describe  the  party 
who  manufacttires  and  treats  crossanns. 

Purdiaserrefen  to  either  the  R£A 
borrower  or  contractors  acting  as  the 
borrower's  agent,  except  where  a  part  of 
the  specification  specifically  refers  to 
only  the  REA  borrower  or  the 
contractor. 

Quality  control  designee  refers  to  an 
incfividual  designated  by  the  producer 
to  be  responsible  for  quality  control. 

Reserve  treated  stock  consists  of 
timber  products  treated  in  accordance 
with  this  specification,  prior  to  and  in 
anticipation  of  the  receipt  of  specific 
orders,  and  held  in  storage  ready  for 
innnediate  shipment. 

Supplier  is  a  term  used 
interchangeably  with  producer,  or  in 
some  cases,  may  be  the  distributor 
selling  crossanns  to  the  borrower. 

Treating  plant  is  the  organization  that 
applies  the  preservative  treatment  to  the 
crossanns. 

(c)  Related  specifications  and 
standards  incorporated  by  reference. 

The  following  specifications  and 
standards  are  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  of  each 
reference  are  available  for  inspection 
during  normal  business  hoius  at  REA, 
room  1250-S,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC  D^ies  at  these 
standards  and  specifications  may  be 

Surchased  from  the  addresses  shown 
slow. 

(1)  Weet  Coast  Lumber  Inspection 
Bureau,  Standard  No.  17,  Grading  Rules 
fot  West  Coast  Lumber,  September  1, 
1991.  available  frc»i  West  Coast  Lumber 
Inspection  Bureau,  P.O.  Box  23145. 
P<Htland.  Oegon  97223.  telephone  (503) 
639-0651,  Fax  (503)  684-6928. 

(2)  SouUiem  Pine  Inspection  Bureau. 
Standard  Grading  Rules  fcr  Southern 
Pine  Lumber.  October  15. 1991. 
available  from  Southern  Pine  Inspection 
Bureau.  4709  Scenic  Highway. 
Pensacola,  Florida  32504.  telephone 
(904)  434-2611. 

(i)  Southern  Pine  Inroectioa  Bureeu. 
Special  Product  Rules  tat  Structural, 
Industrial,  and  Raikoad-FrsE^t  Car 
Lumber.  October  IS,  1991.  avtiiable 
from  SoudMfn  Hna  faispectioB  Bureau, 
4709  Scnric  HigbwMy,  PeBsaoola, 
Florida  32S04,  talepbmM  (904)  434- 
2611. 

(ii)] 


(3)  American  Wood  Preservers' 
Aasodatian  (AWPA).  Book  of 
Standards,  1991  edition,  available  from 
AWPA,  P.O.  Box  286,  Woodstock, 
Maryland  21163-0288. 
^  (i)  Al-91,  Standard  Methods  for 
Analysis  of  Creosote  and  Oil-Type 
Preservatives. 

(ii)  A2-91,  Standard  Methods  for 
Analysis  of  Waterbome  Preservatives 
and  Fire-Retardant  Formulations. 

(iii)  A3-ei,  Standard  Methods  for 
Determining  Penetration  of 
Preservatives  and  Firs  Retardants. 

(iv)  A5-91,  Standard  Methods  for 
Analysis  of  Oil-Home  Preservatives. 

(v)  A6-89,  Method  for  the 
Determination  of  Oil-Type  Preservatives 
and  Water  in  Wood. 

(vi)  A7-75,  Stanckrd  Wet  Ashing 
Procedure  for  Preparing  Wood  for 
Chemical  Analysis. 

(vii)  A9-90,  Standard  Method  for 
Analysis  of  Treated  Wood  and  Treating 
Solutions  by  X-Ray  Spectroscopy. 

(viii)  All-83,  Standard  Method  for 
Analysis  of  Treated  Wood  and  Treating 
Solutions  by  Atomic  Absorption 
Spectroscopy. 

(ix)  Cl-91,  All  Timber  Products- 
Preservative  Treatment  by  Pressiire 
Processes. 

(x)  C4-91.  Poles— Preservative 
Treatment  by  Pressure  Processes. 

(xi)  C8-91,  Western  Red  Cedar  and 
Alaska  Yellow  Cedar  Poles — 
Preservative  Treatment  by  the  Full- 
Length  Thermal  Process. 

(xii)  ClO-91,  Lodgepole  Pine  Poles- 
Preservative  Treatment  by  the  Full- 
Length  Thermal  Process. 

(xiii)  C12-90,  Western  Larch  Poles— 
Full-Length  Preservative  Treatment  by 
Thermal  Process. 

(xiv)  Ml-90,  Standard  for  the 
Purchase  of  Treated  Wood  Products. 

(xv)  M2-91,  Standard  for  Inspection 
of  Treated  Umber  Products. 

(xvi)  M3-81.  Standard  Quality 
Control  Procedures  for  Wood  Preserving 
Plants. 

(xvii)  M4-91,  Standard  for  the  Care  of 
Preservative-Tnaated  Wood  Products. 

(xviii)  P1/P13-91,  Standard  for  Coal 
Tar  Creosote  for  Land  and,  Fresh  Water 
and  Marina  (Coastal  Water  Use). 

(xix)  P5-91,  Standards  for  Waterbome 
Preservatives. 

(xx)  P8-91.  Standards  for  Oil-Borne 
Preservatives. 

(xxi)  P9-91,  Standards  for  Solvents 
and  Formulations  for  Organic 
PreservatiTe  Systems. 

(4)  American  Institute  of  Timber 
Constniction  (ATTC)  200-^,  lospectioa 
Manual.  1987  aditiaB.  availaMe  from 
ATTC,  333  West  Hampden  Avenue, 
Englewood,  Colorado  80110,  telaphone 
(303)  761-3212. 


(5)  American  National  Standards 
Institute  (ANSI)  OS.2-1983,  American 
National  Standard  for  Wood  Producta— 
Structural  Ghied  Laminated  Timber  far 
Utility  Structures,  available  from  ANSI, 
1430  Broedway,  New  York,  New  Yorit 
10018. 

(e)  American  Society  far  Tasting  and 
Materials  (ASTM)  09-87  (1992). 
Standard  Terminology  Ralatii^  to 
Wood,  available  frt>m  ASTM,  1918  Race 
Street,  Philadelphia.  PA  19103-1187, 
telephone  number  (215)  299-5565. 

(a)  Independent  inspection  plan. 

This  plan  or  a  Qualrty  Assurance 
Plan,  as  described  in  paragrajrfi  (a)  of 
this  section,  is  acceptable  for  supplying 
crossarms.  All  croasarms  prodnoad 
under  the  independmit  inspection  plan 
for  use  on  an  REA  finmced  system  skall 
be  iiupected  by  a  Qualified  independent 
inspector  in  accordance  mth  §  1728.202 
ofthispart 

(1)  Toe  borrower  has  the  prerogative 
to  contract  directly  with  the  inspection 
agency  for  service.  The  borrower 
should,  where  practical,  select  the 
inspection  agency  so  that  fxmtinual 
employment  is  dependent  only  on 
performance  acc^tabla  to  the  borrowar 
and  in  accordance  writh  diis 
specification.  The  selected  inqtaction 
agency  shall  not  subcontract  the  sarvioa 
to  any  other  inspection  agency  without 
the  prior  written  consent  by  the 
borrower. 

(2)  The  producer  shall  not  be  a  party 
to  the  selection  of  the  inspection  agency 
by  the  borrower  and  shall  not  interfere 
with  the  work  of  the  inspector,  except 
to  provide  notification  of  the  readioeas 
of  material  for  inspection.  To  obtain  the 
inspection  services  for  reserve  stock,  tha 
producer  may  deal  directly  with  tha 
inspection  agency.  Under  the 
Independent  Inspection  Plan,  the 
producer  shall  not  treat  material  before 
it  has  been  properly  inspected  in  the 
white,  as  evidenced  by  the  inspector's 
hammer  maiic. 

(3)  Hie  methods  of  inspection 
described  in  this  section  and  in 

§  1728.202  of  this  part  shall  be  used  no 
matter  which  plan  crossarms  are 
produced  under,  i.e.,  Independnt 
In^>ection  Pitta,  or  Quality  Assurance 
Plans,  as  described  in  this  section.  The 
number  of  crossarms  actually  inspected 
by  monitors  of  quality  control  under  a 
Quality  Assurance  Plan  may  vary  from 
the  niunber  of  crossarms  in^MCted 
under  the  Independent  Inspection  Plan. 

(e)  Quality  assurance  plans. 

The  producer  shall  furnish  crossarms 
conforming  to  this  specification  as 
mamtarad  Dy  a  Quality  Aasuranca  Plan 
acceptable  to  REA.  REA  buiio—f 
groups  or  agents  for  borrowar  groups 
endeavoring  to  operate  Quality 
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Assurance  Plans  shall  submit  their  plan 
tar  assuring  quality  control  to  the 
Director,  Electric  Staff  Division,  Rural 
Electrification  Administration, 
Washington,  DC  20250-1500.  for 
qiedfic  approval  prior  to  contracting 
with  REA  borrowers  under  such  plans. 

(f)  Matmial  nquinawnts.  (1)  Material 
and  grade.  All  crossarms  furnished 
under  this  spedficatirai  shall  be  free  of 
hrashy  wood,  decay,  and  insect  holes 
]atgu  than  3/32  of  an  inch  (0.24  cm), 
and  shaU  meet  additional  requirements 
aa  shown  on  specific  drawings.  They 
shall  be  made  of  one  of  the  following: 

(i)  Douglas-fir  wddch  conforms  to  the 
applicable  crossarm  provisions  of 
paragraphs  170  and  170a.  or  the 
applicable  transmission  arm  provisions 
of  paragraphs  160  and  leOa  of  the  1991 
Stuidard  Grading  Rules  for  West  Coast 
Lumber  No.  17.  AU  references  to 
Dou^as-fir  shall  be  of  coastal  origin: 

(ii)  Southern  Yellow  Pine  which 
confimns  to  the  provisions  of  Dense 
Industrial  Grossarm  65,  as  described  in 
paragraph  31.2  in  Southern  Pine 
Inspection  Bureau  1991  Special  Product 
Rules  for  Southern  Pine:  or 

(iii)  Laminated  wood  crossarms  shall 
oonlbrm  to  ANSI  05.3-1983,  and  have  at 
least  the  same  load  carrying  capacity  as 
the  solid  sawn  arm  it  repla»s.  The  load 
carrying  capacity  of  the  laminated  arms 
shall  be  determined  by  one  of  the 
procedures  outlined  in  ANSI  05.2. 

(2)  Borrowers  may  use  alternative 
wood  crossarms  that  are  listed  in  REA 
Bulletin  1728C-100.  List  of  Materials 
Acceptable  for  Use  on  Systems  of  REA 
Electrification  Borrowers. 

(3)  iCnots.  Soxmd,  firm,  and  tight 
knots,  if  well  spaced,  are  allowed. 

(i)  Slightly  decayed  knots  are 
permitted,  except  on  the  top  face, 
provided  the  decay  extends  no  more 
than  3/4  of  an  inch  (1.91  cm)  into  the 
knot  and  provided  the  cavities  will 
drain  water  when  the  arm  is  installed. 
For  knots  to  be  ccmsidered  well  spaced, 
the  sum  of  the  sizes  of  all  knots  in  any 
6  inches  (15.24  cm)  of  length  of  a  piece 
shall  not  exceed  twice  the  size  of  the 
largest  knot  permitted.  More  than  one 
knot  of  maximum  permissible  size  shall 
not  be  in  the  same  6  inches  (15.24  cm) 
of  length.  Slightly  decayed,  firm,  or 
sound  "Pin  knots"  (3/8  of  an  inch  (0.95 
cm)  or  less)  are  not  considered  in  size, 
spuing,  or  zone  considerations. 

(ii)  Knots  sre  subject  to  the  following 
limits  on  siae  and  location: 


UMI 


Knot  Limits  For  Distribution  Arms 

nnAWINQ  M-18  (SEE  RQURE  1.  EXHIBIT 

A) 

/»u.  DagNeiONS  w  Inches 
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5.08 

2-1/4 

5.72 

2-1/2 
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9.21 
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18.73 
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Knot  Limits  For  Transmission  Arms 

(SEE  FKk)RE  2,  EXHIBIT  A) 
Aa  Omenskms  IN  Inches 


Pole  Mounttng  Hole  Zona* 


Upper 
Upper 


(inner  zorw) 
(outer  zone) 


Maximum  Diame- 
ter For  Single 
Knot 


3/4 

1  for  dose  grain 
1-1/4  denae 
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Nar- 
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Face 

Wide  Face 
(Two  Sides) 

Trartamlasion  Ann 
Size" 

Edge 
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Cerv 

wfwnw 

4-5/Bx5-S«or 

leas 
5-6/8x7-3/8 
3-6/8x9-a« 

1 

1-1M 

3/4 

1-1/4 
1-3« 
1-3/4 

1-1/4 
1-7/8 
2-1/4 

*No  knot  wM  be  closer  itum  its  dhsnatar  to 
Vwpole  mountng  hole, 
"ror  erase  aadiona  not  shown,  refer  to 


(iii)  Knot  clusters  shall  be  prohibited 
unless  the  entire  cluster,  measured  on 
the  worst  face,  is  equal  to  or  less  than 
the  round  knot  allowed  at  the  specific 
location. 

(iv)  Spike  knots  shall  be  prohibited  in 
deadend  arms.  Any  spike  kaot  across 
the  top  face  shall  l>e  limited  to  the 
equivalent  displacement  of  a  knot  3/8  of 
an  inch  (0.95  cm)  deep  on  one  face  and 
the  maximum  round  knot  for  its 
particular  location  on  the  worst  face, 
with  8  maximum  width  of  1  inch  (2.54 
cm)  measiired  at  the  midpoint  of  the 
spiked  section.  Elsewhere  across  the 
bottom  or  side  faces,  spike  knots  shall 
not  exceed  1/2  the  equivalent 
displacement  of  a  round  knot  permitted 
at  that  location,  provided  that  the  depth 
of  the  Icnot  on  the  worst  face  shall  not 
exceed  the  maximum  roimd  knot 
allowed  at  that  location. 

(v)  Loose  knots  and  knot  holes  shall 
drain  water  when  the  arm  is  normally 
installed.  In  the  center  section,  upper 
half,  they  shall  not  be  greater  than  1/2 
the  dimensions  of  round  knots. 
Elsewhere,  they  shall  not  be  greater  than 
the  round  knot  dimension.  They  shall 
be  prohibited  in  deadend  arms. 

(vi)  All  knots  except  those  "spike" 
knots  intersecting  a  comer  shall  be 
measured  on  the  least  diameter  of  the 
knot. 

(vii)  A  knot  shall  be  considered  to 
occupy  a  specific  zone  or  section  if  the 
center  of  the  knot  (i.e.  pith  of  knot)  is 
within  the  zone  or  on  tne  zone's 
boimdary. 

(viii)  It  a  round  or  oval  knot  appears 
on  two  faces  and  is  in  two  zones,  each 
face  shall  be  judged  independently. 
When  this  does  not  occiir,  average  the 
least  dimension  showing  on  both  faces. 
Knots  which  occur  on  only  one  face  of 
a  free  of  heart  center  (FOHC)  arm  shall 
be  permitted  to  be  25  percent  larger  than 
the  stated  size. 

(ix)  Knot  spacing.  Two  or  more  knots 
opposite  eacn  other  on  any  face  shall  be 
limited  by  a  sum  not  to  exceed  the  size 
of  a  maximum  single  knot  permitted  for 
the  location.  On  all  four  faces,  all  knots 
shall  be  well  spaced. 

(x)  Knots  which  have  a  maximum  of 
5/8  inch  (1.59  cm)  diameter  may 
intersect  pin  holes  in  the  center  section. 
One  inch  (2.54  cm)  diameter  knots  may 
intersect  pin  holes  elsewhere. 

(4)  Miscellaneous  characteristics, 
features  and  requirements. 

(i)  The  top  face  of  distribution 
crossarms  shall  not  have  more  than  four 
medium  pitch  and  bark  pockets  in  8  foot 
(2.4  m)  arms,  and  not  more  than  five 
pitch  and  bark  pockets  in  10  foot  (3.0  m) 
arms.  Elsewhere  a  maximum  of  six 
medium  pockets  in  8  foot  (2.4  m)  arms 
and  eight  in  10  foot  (3.0  m)  arms  shall 
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be  permitted.  Equivalent  smaller 
pockets  shall  be  permissible.  An 
occasional  large  pocket  is  permissible. 

(ii)  Shakes  shall  be  prohibited. 

(iii)  Checks.  Prior  to  treatment  on 
properly  seasoned  arms,  single  face 
checks  shall  not  exceed  an  average 
penetration  of  1/4  the  depth  from  any 
face  and  shall  be  limited  to  10  inches 
(25.40  cm)  long  on  the  top  fece,  and  1/ 
3  the  arm  length  on  the  other  feces. 
Checks  shall  not  be  repeated  in  the  same 
line  of  grain  in  adjacent  pin  holes.  The 
sum  of  the  average  depths  of  checks 
occurring  in  the  same  plane  on  opposite 
feces  shall  be  limited  to  1/4  the  face 
depth. 

(iv)  Compression  wood  shall  be 
prohibited  on  any  face.  It  is  permitted 
if  wholly  enclosed  in  the  arm,  more 
than  six  annual  rings  from  the  surface, 
and  not  over  3/8  of  an  inch  (0.95  cm) 
in  width. 

(v)  Insect  holes  larger  than  3/32  of  an 
inch  (0.24  cm)  shall  be  prohibited.  Pin 
holes  (i.e.  holes  not  over  1/16  of  an  inch 
(0.16  cm)  diameter)  shall  be  allowed  if 
scattered  and  not  exceeding  10  percent 
of  the  arm  girth. 

(vi)  Wane  shall  be  allowed  on  one 
edge,  limited  to  approximately  1  inch 
(2.54  cm),  measured  across  the  comer. 
Outside  of  the  top  center  section,  an 
aggregate  length  not  to  exceed  2  feet 
may  have  wane  up  to  1-1/2  inches  (3.81 
cm)  on  an  occasicmal  piece  on  one  or 
both  edges.  Baric  shall  be  removed. 

(vii)  Prior  to  preservative  treatment, 
crook,  bow,  or  twrist  shall  not  exceed  1/ 
2  of  an  inch  (1.27  cm)  in  8  foot  arms  (2.4 
m)  and  5/8  of  an  inch  (1.59  cm)  in  10 
foot  (3.0  m]  arms. 

(g)  Manufacture.  (1)  All  dimensions 
and  tolerances  shall  conform  to  those 
shown  on  the  drawings  in  this  section 
or  drawings  supplied  with  the  purchase 
^ordar.  Drawings  supplied  shall  meet  or 
exceed  minimum  mmensions  and 
tolerances  shown  on  the  drawings  in 
this  section.  Cross-sectional  dimensions 
shall  be  measured  and  judged  at  about 
1/4  the  arm  length,  except  when  the 
defects  of  "skip  dressing"  or  "machine 
bite  or  ofhet"  are  involved. 

(2)  Lamination  techniques  shall 
comply  with  ANSI  05.2-1983. 

(3)  Fin  and  bolt  holes  shall  be 
smoothly  bored  without  undue 
splintering  where  drill  bits  break 
through  the  surfece.  The  center  of  any 
hole  shall  be  vdthin  1/8  of  an  inch  (0.32 
cm)  of  the  center-line  locations  on  the 
fece  in  which  it  appears.  The  holes  shall 
be  perpendicular  to  the  starting  and 
finidiing  feces. 

(4)  Shape.  The  shape  of  the  arms  at 
any  cross  section,  except  for  permissible 
wane,  shall  be  as  shown  on  the 
respective  drawings  in  this  section  or 


supplied  with  the  order.  The  two  top 
edges  may  be  either  chamfered  or 
rotmded  3/8  of  an  inch  (0.95  cm)  radius. 
The  tvro  bottom  edges  may  be  slightly 
eased  1/8  of  an  inch  (0.32  cm)  radius  for 
the  entire  length. 

(5)  Incising.  The  lengthwise  surfaces 
of  Douglas-&-  crossarms  shall  be  incised 
approximately  1/4  of  an  inch  (0.64  cm) 
deep.  The  incision  shall  be  reasonably 
clean  cut  with  a  spacing  pattern  that 
insiures  uniform  penetration  of 
preservative. 

(6)  Workmanship.  All  crossarms  shall 
be  first  quality  workmanship.  Crossarms 
shall  be  dressed  on  four  sides,  although 
"hit  and  miss  skips"  may  occur  on  two 
adjacent  faces  on  occasional  pieces.  Five 
(5)  percent  of  a  lot  or  shipment  may  be 
1/8  of  an  inch  (0.32  cm)  scant  in 
thickness  or  width  at  the  ends  for  a 
length  not  exceeding  6  inches  (15.24 
cm),  or  may  have  1/8  of  an  inch  (0.32 
cm)  machine  bite  on  offset. 

(h)  Conditioning  prior  to  treatment. 
(1)  All  solid  sawn  crossarms  shall  be 
made  of  lumber  which  has  been  kiln- 
dried.  Douglas-fir  arms  shall  have  an 
average  moistiire  content  of  19  percent 
or  less,  with  a  maximum  not  to  exceed 
22  percent.  Southern  Yellow  Pine  arms 
shall  have  an  average  moisture  content 
of  22  percent  or  less,  with  a  maximum 
not  to  exceed  30  percent. 

(2)  Moisture  content  levels  shall  be 
measured  at  about  1/4  the  length  and  at 
a  depth  of  about  1/5  the  crossarm's 
thickness.  Additionally,  the  moisture 
content  gradient  between  the  shell  (i.e. 
1/4  of  an  inch  (0.64  cm)  deep)  and  the 
core  (i.e.  about  1  inch  (2.54  cm)  deep) 
shall  not  exceed  5  percentage  points. 

(3)  A  minimum  of  at  least  20  solid 
sawn  crossarms  per  treating  charge  shall 
be  measured  to  verify  moisture  content 
and  shall  be  duly  recorded  by  the 
quality  control  designee  or  independent 
inspector. 

(4)  The  moisture  content  of  lumber 
used  in  laminating  shall,  at  the  time  of 
glxiing,  be  itfithin  the  range  of  8  to  12 
percent,  inclusive. 

(i)  Preservatives.  (1)  The  preservatives 
shall  be: 

(i)  Qeosote  which  conforms  to  the 
requirements  of  AWPA  Standard  Pi 
when  analyzed  in  accordance  with  the 
methods  in  AWPA  Standard  Al, 
sections  2. 3. 4.  either  5  or  9.  and  6; 

(ii)  Pentachlorophenol  which  contains 
not  less  than  95  percent  chlorinated 
phenols  and  conforms  to  AWPA 
Standard  P8  when  analyzed  in 
accordance  with  AWPA  Standard  A5  or 
A9.  The  hydrocarbon  solvents  for 
introducing  the  preservative  into  the 
wood  shall  meet  the  requirements  of 
AWPA  Standard  P9  Type  A;  or 


(iii)  Waterboroa  preaervativea.  which 
may  only  be  one  of  the  following: 

(A)  Ammoniacal  Copper  Aramatas 
(ACA)  and  Ammoniacal  Copper  Zinc 
Arsenate  (ACZA)  whidi  tbiu  meet  the 
requirements  of  AWPA  Standard  PS, 
when  analyzed  in  aotxndanoe  with 
methods  in  AWPA  Standards  A2.  A9,  or 
All;  and 

(B)  Chromated  Copper  Arsenates 
(CCA)  which  shall  meet  the 
requirements  of  one  of  the  formulations 
given  in  AWPA  Standard  PS,  sections  4, 
5  or  6.  and  10.  Tests  to  establish 
conformity  shall  be  made  in  accordance 
with  AWPA  Standards  A2,  A9,  or  All. 

(1)  The  pH  of  treating  solutions  of  the 
waterbome  preservatives  shown  in 
AWPA  Standard  P5,  section  10,  shall  be 
determined  in  accordance  with  AWPA 
Standard  A2,  section  8. 

(2)  Waterbome  preservatives  are 
available  either  as  oxides,  which  form 
non-ionizing  chemical  compounds  in 
the  wood,  or  as  salts,  which  leave 
ionizing  compounds  as  well  as  non- 
ionizing compounds  in  the  wood.  Sah 
formulations  of  a  waterbome 
preservative  are  more  corrosive  to  metal 
than  the  oxide  formulation  and  may 
cause  sxirface  deposits.  Unless  otherwise 
specified  in  the  purchase  order,  the 
oxide  formulations  of  waterbome 
preservatives  shall  be  supplied. 

(3)  Douglas-fir  crossarms  shall  not  be 
treated  with  CCA  preservatives. 

(4)  Materials  treated  with  waterbome 
preservatives  shall  be  free  of  visible 
surfece  deposits. 

(iv)  Copper  Naphthenate  (CuN) 
concentrate  used  to  prepare  wood 

{>reserving  solutions  shall  ccxitain  not 
ess  than  6  percent  nor  more  than  8 
percent  copper  in  the  form  of  Copper 
Naphthenate  and  shall  conform  to 
AWPA  Standard  P8  when  analysed  in 
accordance  with  AWPA  Standard  AS. 
The  hydrocarbon  solvents  for 
introducing  the  preservative  into  the 
wood  shall  meet  the  requirements  of 
AWPA  Standard  P9  Type  A. 

(2)  Reserved. 

(j)  Preservative  treatment  (1)  All 
timber  products  treated  under  this 
specification  shall  be  treated  by  either  a 
pressure  or  a  thermal  (nonpressure) 
process. 

(2)  These  materials  may  be  further 
conditioned  by  steaming,  or  by  heating 
in  hot  oil  (Douglaa-fir),  within  the 
following  limits: 


TafnpacBkjra 
Dag.  F  (max.) 


Steam 
Heating  In  Pra- 

servalva 


220  (104.4C) 
210(9e.9C) 
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(3)  A  final  siHD  or  bfoC  oil  bath  may 
be  uaad  OBly  to  maal  daanlinass 
raquifiBaDls  of  jMra^ph  (k)  of  this 
nctioB.  Total  dantkai  of  the  final  steam 
bath  Aall  not  moaad  2  homs  and  the 
temparaluie  shall  not  asiGaed  240 
degrees  Fahrenheit  (115.eC). 

Qc)  Retuhs  aftnatmtits.  (1)  The 
quality  ccmtrol  designee  shall  test  or 
supervise  die  testing  of  eadi  treeted 
chaige  hx  penetration  and  retention. 

{ifhittiiod  ofmmtpUng.  When  testing 
psoetsaliaB  and  retantioB,  a  borer  core 
shall  be  takan  fioB  not  less  than  20 
craasams  in  sodi  treating  chaige.  The 
barings  shall  be  taken  from  any  hce 
except  the  top  face  at  a  point  as  close 
to  the  end  as  poasttile,  being  St  least  3 
inches  (7  J2  an)  from  the  end  of  the  arm 
and  no  doeer  than  3  inchee  (7.62  on) 
from  the  edge  of  the  holee.  The  bored 
holes  shsll  be  {rfngged  witfi 
pfo>ervBtl»e  tieated  phigs  driven  into 
the  am.  Borings  from  laminated  arms 
shall  not  be  tabm  from  the  same 
laminate  unlasaftere  is  spsnd  joint 
separatioa. 

(3)  Penetratioa  hf  flw  pieeervative.  as 
detsnainod  in  sooordance  with  AWPA 
Standard  A3,  ihall  be  100  percent  of  the 
sapwDod  in  nnaasnne.  fai  tne  heartwood 
of  Dougks-fb  croesanaa,  the  penetration 
shall  be  not  kes  thsB  3  inches  (7.62  cm) 
longitudinaDr  fron  the  edge  of  holes 
snd  ends,  and  at  leaat  3/16  inch  fO.45 
cm)  from  the  snrfaoe  of  any  fcce. 

(4)  lletBBtioB  of  preeewBtive  in  the 
outer  6/10  of  an  inch  (1.52  an)  for 
Douglas-fir  snd  one  inch  (2.54  an)  for 
Southern  TeBcws  Phie  assay  aones  at  the 
trseting  plsnt  shell  be  not  lew  than: 


p™— 

Rslsnflon 
dpef) 

AWPA 

Method 

Creoeole 

• 

A6 

0.4* 

AS 

ACA.ACZA.or 

Ol4 

A2.A7. 

CCA 

AS.  or 
All 

Copper 

ao4 

A5.A9.or 

NapnewneH 

Att 

Ihls  Mlartlon  is  for  9ie  fene  ignilon 
meeno.  rne  eoaper  pynosie  mesioo, 
relaaHon  0J6  pelt  ia  le^Med  wtwn  HmtMis 
may  have  been  Jn  oontact  wtti  selt  water,  and 
for  al  apedee  naive  to  tie  Pacifc  coest 


region.  It  is  not  repuired  wtwn  K  specMcaVy 
staiss  on  the  wugli  saan  BMisnat  iieoice  that 
Ine  MSiMlai  nee  not  been  In  eoreaci  with  sell 


or  la  ahaan  by  snalysis  to  twMe  no 
addNional  cNortdaa  prseent  In   ihs   wood 


(5)  Qeanlinees  of  lengthwise  surfaces 
of  all  creannns  shall  be  free  from  tarry, 
greasy,  or  stid^  material,  snd  frtim  oil 
exudation  and  pentachlorophenol 
crystaUizatloa  CUooming). 

(6)  Re-tieatment  of  materials  which  do 
not  meet  the  penetration  and  retention 


requirements  of  tfiis  specification  may 
be  done  only  twioe.  taiitial  treatment 
steeming  tiine  pins  re-treetment 
steaming  time,  oombined.  shaU  not 
exceed  time  elkmred  in  poegreph  (i)  of 
this  section. 

(1)  Afarkr  aiid  brands.  (1)  AU 
cjuseeiini  shall  be  branded  (hot  brand) 
or  die-stamped  legiUy  and  to  a  depth  of 
approximetely  1/16  erf  an  inch  (0.16  cm) 
before  treatment. 

(2)  The  letters  and  figures  shall  be  not 
less  than  1/2  of  an  inch  (1.27  cm)  in 
height  The  top  of  the  brand  shall  be 
oriented  to  the  top  of  the  arm. 

(3)  The  brand  or  die-stamp  riial) 
include: 

(i)  The  manufacturer's  identificaticHi 
symbol: 

(ii)  Month  and  year  of  manufacture; 

(iii)  Spedee  of  timber  such  as  DF  fcv 
Douglas-fir  and  SP  for  S<^them  Yellow 
Pine;  and 

(iv)  The  preservetive  noteted  writh  a  C 
for  creoeote.  F  for  penta,  S  for  sahs.  or 
N  for  Copper  Naphthenate. 

(4)  An  eocanple  is: 

M-6-72    Manuhcturer— Month — 

Yeer 
DF-P  Douglas-fir— penta  treated 

(5)  The  brand  or  stamp  shall  be  placed 
on  either  of  die  wide  sur&ces  of  the 
arms,  oriented  with  letters  right  side  up 
towards  the  top  of  the  arm  and 
preferably  about  1  foot  (30.48  cm)  bom 
the  midpoint  of  the  arm. 

(6)  The  mark  should  be  approximately 
the  same  location  on  each  type  of 
crossarm  of  eech  producer. 

(7)  Brands,  inspection  msiks,  or 
quality  assurance  marks  shall  be 
removed  from  arms  that  do  not  meet 
these  spedfications. 

(m)  Storage.  (1)  Producers  may  treat 
crossarms  fat  roeorve  stock  imder  any  of 
the  REA  approved  plans.  Prior  to 
treating  reserve  stock,  and  annually 
thereaRer,  producers  shall  notify  the 
Director  of  the  Electric  Staff  Division  of 
their  intent  to  treat  reserve  stodc.  The 
letter  of  notification  shall  be  addressed 
to  the  Diredor.  Electric  Sta£F  Division. 
Rural  Electriffcation  Administration. 
Washington,  DC  20250-1500. 

(2)  REA  ^all  acknowledgs.  by  letter, 
each  notification  of  intent  to  treat 
material  for  reserve  stodc  imder  the  REA 
spedfication. 

(3)  REA's  letter  acknowledging  die 
plant's  advance  notice  of  intent  to  treat 
material  for  reserve  treated  stock  for  the 
calendar  year  in  question  shall  be 
evidence  of  compliance  with  the 
notification  requirements. 

(4)  Prodttoers  riiall  notify  REA  of: 
(i)  The  locations  of  all  storage  or 

distribution  yards  where  luseive  treated 
stodc  will  be  maintained; 


(ii)  The  designation  of  die  REA- 
approved  plan; 

(iii)  The  name  of  the  selected 
inspection  agency,  where  i^iplicable; 
and 

(iv)  Any  changes  thai  occur  during  the 
year. 

(5)  Crossarms  treated  with  oil-borne 
preservatives  which  have  been  held  in 
storage  for  more  than  1  year  before 
shipment  to  the  borrower,  shall  be 
reassayed  before  shipmmit  and  shall  be 
re-treated  if  found  noix:onfonning  for 
retention  on  orden  placed  in 
accordance  with  this  section. 

(6)  The  crossarms  shall  meet  the  assay 
after  re-treatment  in  accordance  with 
paragraph  (k)  of  this  section. 

(7)  Crossarms  which  are  held  in 
storage  after  final  acceptance  shall  be 
stacked  in  piles  or  on  skids  in  such  a 
manner  as  to  assure  good  ventilation. 
The  stacks  shall  be  covered  or  stored 
indoors  for  protection  from  the  sun  and 
weather  to  reduce  checking,  bending, 
and  loss  of  preservative. 

(8)  Borrowers  or  their  contradors 
shall  not  purchase  reserve  treated  stodi 
bom  plants  that  fail  to  comply  with  the 
notification  requirements. 

(n)  Drawina.  (1)  The  drawings  of 
Exhibit  B  of  mis  section,  Croesarm 
Drilling  Guide,  have  a  type  number  and 
show  in  detail  die  hole  dxe,  diuie.  and 
pattern  desired  far  aoesainis  osdared 
under  this  spedficaticm. 

(2)  Purchase  ordan  shall  indicate  the 
type  required. 

(3)  Crossaims  diall  be  furnished  in 
accordance  with  die  details  of  theee 
drawings  or  in  accordance  with 
drawings  attached  to  die  pwdiasa 
order. 

(4)  Technical  drawings  for 
transmission  croesarms  are  puUished  in 
REA  Bulletin  1728F^TB05B  (formerfy 
50-1),  Electric  Transmission 
Spedficatioos  and  Drawings,  l]5kV 
through  23akV,  and  REA  Bulletin 

1 728F-TM5A  (formerfy  50-2),  Electric 
Transmission  Spedfication  and 
Drawings,  34.5kV  through  OOkV. 

(5)  Appropriate  drawbigs  for 
transmission  arms  are  to  bis  spedfied 
and  included  with  purdiase  orden. 

(o)  Destination  inspection.  (1)  When 
cross-sectional  toleranoes  are  measured 
at  destination,  average  rftrinkage 
allowance  shall  be  considered  using  the 
arm's  current  moisture  content  and 
actual  size. 

(2)  Using  the  averags  shrinkags 
allowances  for  Dou^as-fir  and  Southem 
Yellow  Pine  as  1  percent  siza  ctisny  for 
each  four  point  mdstnre  content  change 
below  the  fiber  saturation  point, 
calculations  can  be  made  to  detannlne 
if  the  arm  met  the  minimum  sixa  at  time 
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of  manubcture.  when  the  arm  was  to 
meet  the  average  moisture  content. 
MUMa  ooei  Mia-M-r 
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Exhibit  A  to  f  172S.201— Dtetribution  and  TranMniision  Anns 


DISTRIBUTION   ARMS 

Figure    1 

No   knot   shall   exceed   3/4"    for  close  grain 
and    1"    for  dense   material   in   this   top   section 

Pole   mounting   hole-* 


No   knot   shall   exceed    l"    for   close 
grain    and    1-1/4"    for  dense   material 


Brace   bolt   hole 

(included    in   center   section) 


TRANSMISSION    ARMS 

POLE    MOUNTING   HOLE   ZONE 
Figure   2 


No  knot  shall  exceed  a  diameter  of  1 
for  close  grain,  or  1-1/4"  for  dense 
grain,   in   these   two   sections; 


Pole    mounting    hole 


No   knot   in   the   inner  zone 
shall   exceed    3/4"    diameter 


Of  we 
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KdiibitBto 


DriDing  Guide 


6" 

A" 


r, 


K 


r-8" 


4*    -    0" 


TYPE   01 


TOLERANCES    AND 
SIZES   OF   HOLES 

NOMINAL 

GO 

NO   CO 

0 

11/16: 

s/ff- 

3/4' 

(D 

7/1^ 

3/8- 

1/2" 

© 

9/16" 

1/2" 

5/a' 

i_ji 


t- 


1>-5   S/rir-S   5/8"i  .'6 


TYPE   02 


4"|r-2  1/2^     <'-3     |.    1'-3"    |r-2  t/2-|4" 


5'  -  r 


(p      (bXa) 


■tt 


(5 


[AIB) 


TYPE   03 


!,  n"  j   \v-r     r-5  g/isj   n"  !       J!  U: 


4 1     2'-2  737l6     I     r-3"  I     r-3     I     2'-2    JS/IS"    U' 
~r  \  'I'         a."'"    A**        I  "+-■ 


8*   -   0 


I  ]y-r    jr-s  yUl 


4lr-2  i/2ir-2  1/r    r-3"      r-r    f-2  i/r  r-z  1/2I4 


8"  -  0 


TYPE  04 


(A)©  (A)  <A)  (A)  ©(A) 


r-ih 


— »i  ^—     wr' 


2* -6" 


2'-6" 


r-t 


^ 

^ 


4Jr-5  i/sir-s  1/81     y-r        v-r    Ir-s  i/gjr.-s  i/s' 


4  5/8" 


li 


<' 


3.5/8- 


^:^-  3/8- 

_  45" 


TYPICAL  END 
SECTION 


TYPE   05 

NOTES: 

1.  HolM  or*  to  b«  )ocot«d  within  ±1/8'. 

2.  LAn9th  ot  tti*  crotsorm  is  to  b«  witttin  ±\/4' 

3.  Th«  tol«ranc«  of  the  cross  section  Is   ^1/8* 
and  -0*   at  t1m«  of   nrtanufacture. 

4.  All  holts  or«  to  t»  drillAd  on  contorllnM  of 
crossarm  focos. 


CROSSARM    DRILLING   GUIDE 


SCALE: 


N.T.S. 
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ncA  iiHiiiH  i7a««-702.  rea 
tor  QiMNly  ConM  and 
of  Tmiow  r 


(a)  Scope. 
This  specification  describes  in  more 

detail  the  responsibilities  and 
procedures  pertaining  to  quality  control 
for  crossarms,  as  specified  in  §  1728.201 
of  this  part,  and  poles,  covered  in  REA 
Bulletin  1728F-700.  incorporated  by 
refinnnice  in  §  1728.97  of  tnis  part  and  in 
§  1755.97  of  7  CFR  part  1755. 

(b)  Related  specificaUons  and 
standards  incorpoivted  by  reference. 

The  following  specifications  and 
standards  referenced  throughout  this 
section  are  incorporated  by  reference. 
This  incorporation  by  reference  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  of  each 
are  available  for  inspection  during 
normal  business  hours  at  REA,  room 
1250-S,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Copies  of  these 
standards  and  specifications  may  be 

Eurchased  bom  the  addresses  shown 
slow. 

(1)  American  Wood-Preservere' 
Association  (AWPA).  Book  (rf 
Standards.  1991  edition,  available  from 
AWPA,  P.O.  Box  286,  Woodstock, 
Maryland  21163-0286. 

(i)  Al-01.  Standard  for  Coal  Tar 
Creosote  for  Land  and  Fresh  Water  Use. 

(ii)  A2-01,  Standard  Methods  for 
Analysis  of  Waterbome  Preservatives 
and  Fire-Retardant  Formulations. 

(ill)  A3-41,  Standard  Methods  for 
Determining  Penetration  of 
Preservatives  and  Fire  Retardants. 

(iv)  A5-91,  Standard  Methods  for 
Analysis  of  Oil-Borne  Preservatives. 

(v)  A6-69.  Method  for  the 
DetOTmination  of  Water  and  Oil-Type 
Preservativoi  in  Wood. 

(vi)  A7-75,  Wet  ashing  Procedure  for 
Preparing  Wood  for  Chemical  Analysis. 

(vii)  A9-90,  Standard  Method  for 
Analysis  of  Treated  Wood  and  Treating 
Solutions  by  X-Ray  Emission 
Spectroscopy. 

(viU)  All-63.  Analysis  of  Treated 
Wood  and  Treating  Solutions  by  Atomic 
Absorptian  Spectroscopy. 

(ix)  Cl-91,  Standard  for  Preservative 
Treatment  by  Pressure  Processes  All 
Umber  ProducU. 

(x)  C4-91,  Standard  for  the 
Preservative  Treatment  of  Poles  by 
Pressure  Processes. 

(xi)  CB-91.  Standard  for  the  Full- 
Length  Thermal  Process  Treatment  of 
Western  Red  Cedar  Poles. 

(xii)  ClO-91.  Lodgepole  Pine  Poles— 
Pxoseiv  stive  Treetment  by  the  Full- 
Length  Thermal  Process. 


(xiii)  C12-90.  Western  Larch  Poles— 
Full-Length  preservative  Treatment  by 
Thermal  Process. 

(xiv)  M1-90.  Standard  for  the 
Purchase  and  Preservation  of  Forest 
Products. 

(xv)  M2-91.  Standard  Instructions  for 
the  Inspection  of  Preservative  Treatment 
of  Wood. 

(xvi)  M3-81,  Standard  Quality 
Control  Procedures  for  Wood  Preserving 
Plants. 

(xvii)  M4-91,  Standard  for  the  Care  of 
Preservative-Treated  Wood  Products. 

(xviii)  P1/P13-91,  Standard  for  Coal 
Tar  Creosote  for  Land  and.  Fresh  Water 
and  Marine  (Coastal  Water  Use). 

(xix)  PS-91,  Standards  for  Water- 
Bome  Preservatives. 

(xx)  P6-91,  Standards  for  Oil-Borne 
Preservatives. 

(xxi)  P9-91,  Standards  for  Solvents 
for  Organic  Preservative  Systems. 

(2)  American  Institute  of  Timber 
Construction  (AITC)  200-83,  Inspection 
Manual,  1987  edition,  available  from 
AITC,  333  West  Hampden  Avenue, 
Englewood,  Colorado  80110. 

(3)  American  National  Standards 
Institute  (ANSI)  05.2-1983,  American 
National  Standard  for  Wood  Products — 
Structural  Glued  Laminated  Timber  for 
Utility  Structures,  available  from  ANSI, 
1430  Broadway,  New  York,  New  York 
10018. 

(4)  American  National  Standards 
Institute/ American  Institute  of  Timber 
Construction  (ANSI/ AITC)  A190.1- 
1983,  American  National  Standard  for 
Wood  Products — Structural  Glued 
Laminated  Timber,  available  from  ANSI, 
1430  Broadway,  New  York,  New  York 
10018. 

(5)  American  Society  for  Testing  and 
Materials  (ASTM)  D9-87  (1992), 
Standard  Terminology  Relating  to 
Wood,  available  from  ASTM,  1916  Race 
Street.  Philadelphia,  Pennsylvania 
19103-1187,  telephone  number  (215) 
29&-5585. 

(c)  General  stipulations.  (1)  Each  REA 
electric  borrower  shall  submit  to  the 
Director.  Electric  Staff  Division,  Rural 
Electrification  Administration,  room 
1250-S,  14th  and  Independence  Avenue. 
SW..  Washington.  DC  20250-1500.  in 
January  of  each  year  a  list  of  plants  bom 
which  it  obtained  poles  or  crossarms 
during  the  preceding  calendar  year. 

(2)  Ultimate  quality  control  is  the 
responsibility  of  the  producer's 
management;  however,  a  member  of  the 
producer's  staff  shall  be  designated 
quality  control  designee  and  charged 
with  the  responsibility  for  the  exercise 
of  proper  quality  control  procedures. 
The  requirements  in  American  Wood 
Preservere'  Association  (AWPA) 
Standard  M3,  covering  records. 


adequate  laboratory,  plant  gauges,  and 
other  plant  facilities  including  proper 
storage,  shall  be  followed. 

(3)  The  methods  of  inspection 
described  in  this  section  shall  be  used 
no  matter  which  plan  timber  products 
are  purchased  imder,  i.e.,  Insured 
Warranty  Plan,  Independent  Inspection 
Plan,  or  Quality  Assurance  Plans  as 
described  in  §  1728.201  of  this  part  or 
REA  Bulletin  1728F-700.  The  number  of 
poles  and  crossarms  actually  inspected 
by  monitora  for  quality  control  \mder  a 
Quality  Assurance  Plan  or  the  Insured 
Warranty  Plan  may  vary  from  the 
number  of  poles  and  crossarms 
inspected  under  the  Independent 
Inspection  Plan.  Under  the  Independent 
Inspection  Plan,  each  pole  and  a  sample 
number  of  crossanns  shall  be  inspected. 

(4)  Under  the  Independent  Inspection 
Plan,  the  REA  borrower  should 
designate  in  the  purchase  order  which 
inspection  agency  it  has  selected. 
Unless  the  I&A  borrower  contracts  for 
inspection  as  a  separate  transaction,  the 
treating  company  shall  obtain  the 
services  of  the  REA  borrower's 
designated  inspection  agency.  For 
reserve  treated  stock  for  purchase  imder 
the  Independent  Inspection  Plan,  the 
treating  company  shall  obtain  the 
services  of  an  inspection  agency. 
Selection  of  and  changes  in  inspection 
agencies  for  reserve  treated  stock  shall 
be  promptly  reported  to  the  Director, 
Electric  Staff  Division,  Rural 
Electrification  Administration, 
Washington.  DC  20250-1500,  in 
accordance  with  REA  Bulletin  1728F- 
700,  and  §1728.201. 

(5)  Individual  inspectors  in  the 
employ  of  Independent  Inspection 
Agencies  shall  be  experienced  and 
competent.  The  inspector  shall  perform 
all  phases  of  the  inspection  personally 
and  in  the  proper  sequence.  The 
primary  responsibility  of  the  inspector 
is  to  determine,  for  the  borrower,  by 
careful  inspection  and  verification,  that 
the  timber  products,  preservative,  and 
treatment  meet  the  requirements  of  REA 
Bulletin  1728F-700  and  Bulletin  1728H- 
701  and  that  the  methods,  storage 
facilities,  and  production  equipment 
conform  to  applicable  REA 
specifications.  For  details  of  the 
recommended  inspector's  qualifications 
see  Appendix  A  of  this  section. 

(6)  Laminated  materials  for  use  on 
REA  borrower  systems  shall  follow 
manufacturing  and  quality  control 
requirements  as  specified  in  ANSI 
05.2 — 1983,  American  National 
Standard  for  Wood  Products — Structural 
Glued  Laminated  Timber  for  Utility 
Stiuctures,  and  ANSI/ AITC  A190.1- 
1983,  American  National  Standard  for 
Wood  Products — Struct\iral  Glued 
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Tjyfn**^  Timber.  The  jutxluct  shall  be 
madcsd  and  OHtified. 

(i)  Laminated  material  shall  be 
inspeciad  by  a  qualified  inspection  and 
testing  agency. 

(ii)  Quality  control  of  material  shall  be 
performed  to  determine  conformance 
with  §  1728.201  of  this  part  and  ATTC 
200-83,  Inspectiom  ManuaL 

(d)  Quality  confro/  and  inspection 
procedures  fir  fxoduct  acceptance.  It  is 
the  rsnonsibility  of  the  plant  quaUty 
control  desi^aee  to  perform  the 
following  procedures  to  insure  that  a 
particular  lot  of  material  amforms  to  the 
reqiiireroents  of  the  applicable  REA 
spedfk^Mion  prior  to  treatment.  After 
the  plant  quality  omtrol  designee  has 
performed  these  procedures,  a  particular 
lot  of  material  tiuil  be  released  to  the 
inspector  for  verification  of 
conformance. 

(1)  Poles  can  be  purchased  under  any 
of  the  three  purchase  plans.  These  plans 
are  Insured  Warranty  Plan,  Independent 
Inspection  Plan,  or  a  Quality  Assurance 
Plan.  Under  the  Independent  Inspection 
Plan,  all  poles  in  a  lot  shall  be 
inspected.  Under  the  Insured  Warranty 
Plan  and  a  Quality  Assurance  Plan,  the 
number  of  poles  in  a  lot  actually 
inspected  may  be  less  than  every  pole, 
depending  on  the  terms  of  the  plans. 

(i)  Ample  space  and  assistance  shall 
be  provided  by  the  treating  plant  for 
handling  and  turning  to  insure  that  the 
surfaces  oi  all  items  can  be  adequately 
inspected. 

(ii)  Under  the  Independent  Inspection 
Plan,  all  poles  shall  be  inspected  fat 
conformance  to  the  requirements  of  REA 
Bulletin  1728F-700.  If  a  pole  is  rejected 
and  the  cause  of  rejection  is  corrected, 
the  rejected  pole  may  be  ofiiared  again 
for  inspection  as  new  material. 

(iii)  Dimensions,  length,  and 
drcumforenoe  shall  be  measured  by  a 
standard  steel  pole  tape  to  determine 
that  they  are  in  agreement  with  the 
details  for  class  and  length  in  the  brand 
and  butt  stamp.  If  it  is  cmioxis  by  visual 
comparison  with  a  measured  pole  that 
the  brand  information  is  correct, 
individual  poles  need  not  be  measured. 
Pole  drcumfBrance  dimensions  made 
prior  to  treatment  shall  govern 
acceptance.  Reduction  in  dimension 
due  to  treatment  and  shipping  shall  be 
not  more  than  2  percent  below  the 
minimum  for  the  pole  class. 

(iv)  If  15  percent  of  the  poks  in  a  lot 
offered  far  inspection  are  defective,  the 
inspector  shall  tnrainate  the  inspection. 
Re-axaminalion  of  an  entire  lot  1^  plant 
quality  control  shall  be  required  when 
Uie  DUB^Mr  of  relactsd  polfM  equals  or 
excaada  15  parcmt  of  toa  lot  inspected. 
All  ddactive  or  DOBOonformiBg  poles 


either  shall  be  removed  from  the  lot  or 
marked  out. 

(v)  Poles  in  a  lot  in^Mcted  for  decay 
shall  be  of  the  same  seasoning 
conditi(».  If  the  independent  inspector 
suspects  that  decay  has  occurred,  he 
shall  cut  a  shoe  from  both  ends  for 
closer  examination.  If  5  percent  of  the 
inuMctsd  poles  in  a  lot  shows  evidence 
of  oecay,  tna  entire  lot  shall  be 
unconditionally  rejected  without  further 
sorting. 

(vi)  Moisture  content,  when  limited 
by  the  purchaser,  as  stated  on  the 
borrower's  purchase  order,  shall  be 
measured  by  calibrated  electric  moisture 
meter.  Calibration  of  the  meter  shall 
include  not  only  the  zero  settings  for  the 
X  and  Y  readings,  but  also  two 
resistance  standards  for  12  and  22 
percent  moisture  content 

(vii)  Material  CaiUng  to  conform  for 
moistiu«  content  may  be  retested  upon 
request  after  a  recalibration  of  the 
instrument.  The  results  of  the  second 
test  shall  govern  disposition  of  the  lot 

(viii)  Re-examination  for  any 
mechanical  damage  or  deterioration  and 
for  original  acceptance  shall  be 
conducted  on  timber  products  not 
treated  within  10  days  after  original 
inspection. 

(2j  Cro&sarms  can  be  purchased  only 
imider  either  of  two  purchase  plans. 
These  plans  are  the  Independent 
Inspection  Plan  or  Quality  Assurance 
Plans.  Under  the  Independent 
Inspection  Plan,  crossarms  are  to  be 
inspected  prior  to  manufacture,  during 
manufacture,  and  after  treatm«it  Under 
a  Quality  Assurance  Plan,  crossarms  are 
monitored  according  to  the  terms  of  the 
quaUty  assurance  program  acceptable  to 
REA. 

(i)  Inspection  prior  to  treatment  shall 
include: 

(A)  Surface  inspection  of  all  «ids  of 
all  arms.  This  is  usually  done  on  the 
stacks  of  arms  prim  to  manufocture. 
Particular  attention  shall  be  paid  to 
defects  commonly  foimd  in  the  ends, 
such  as  oompressicm  wood,  red  heart 
and  other  forms  of  decay,  riiakes,  SpUts, 
through  checks,  scantiness,  honeycomb, 
and  Imr  density,  detennined  by  rings 
per  inch  (centimeter)  and  percent  of 
summerwood.  Whenever  the  niunber  of 
nonconforming  arms  is  found  to  exceed 
0.5  percent  of  the  lot  or  one  arm, 
whichever  is  graat».  the  entire  lot  shall 
be  rejected  for  excess  number  of 
defective  ends.  After  the  producer  has 
removed  or  marked  out  the  defective 
material,  the  arms  may  be  resobautted 
for  inspoction. 

(B)  Sur£K»  inspectioo  of  the 
lei^lthwise  aidaa  peifoniied  on  a 
random  rapraaentative  aample.  Tlie 
sanqple  Bi»  ahall  equal  20  paroent  of  a 


lot  iixe  or  200  arms,  wUchever  la 
smaller.  The  iaapector  shall  examine 
side  surfaces  as  they  are  alowly  rolalad. 
When  necessary,  the  volalian  may  be 
stopped  far  doasr  inspectian.  Whenew 
the  number  ofnonoonfatming  srms  is 
found  to  exceed  2  percent  of  the  sampla 
size,  the  entire  lot  riMll  be  re)sotsd. 
After  the  producer  has  removed  or 
marked  out  tiw  defcctiv«  malarial,  the 
arms  may  be  resubmitted  for  inspection. 

(C)  Qwck  of  moistuie  content  of  the 
random  sample  by  a  calibrated  moiatun 
meter. 

(D)  Check  of  craaaarm  dimeosiona  of 
the  random  sample  measured  after 
surfacing. 

(ii)  Inspection  during  manufoctura 
shall  consist  o£ 

(A)  Checking  bolt  and  inaiilatnr  pin 
holes  for  aqtiareneaa  «id  awoaasiv 
splintering: 

(B)  Checking  brands  far  completeness, 
location,  and  legibility;  and 

(C)  Checking  arms  for  confiormance. 
(iii)  Under  tne  Independent 

Inspection  Plan,  there  shall  be  a  linal 
inspection  during  and  after  treatment 
for  preservative  retention  and 
penetration  and  for  damans. 

(3)  Structural  glued  lamina  ted  timber 
shall  be  tmted  and  inspected  in 
accordance  with  ATTC  200-83, 
Inspection  ManuaL  Grade  of  himbar 
shall  be  inspected  by  a  qualified  grader 
for  specified  quality,  and  so  marked,  ia 
accordance  with  grading  rules  of  the 
American  Lumbw  Standaida.  Adhesives 
used  for  all  structural  arms  shall  meat 
requirements  of  ANSI  05.2-83, 
paragrajdi  5.2.  Melandne  urea  adhesives 
shall  not  be  iised.  End  joint  spedngs 
and  Umitatians  shall  be  in  accordance 
with  ANSI  05.2-83. 

(e)  Preservatives.  (1)  Creosote  shall 
conform  to  the  requirements  of  AWPA 
Standard  Pi  when  analyzed  by  AWPA 
Standard  AL  sections  2, 3, 4.  either  5  or 
9,  and  6. 

(i)  Each  oorasional  diarga.  all  aatarial 
treated  in  a  cylinder  at  one  time,  diall 
be  analyzed. 

(ii)  The  first  diarge  and  one  of  every 
five  charges  randomly  selected  in 
consecutive  diarRes  shall  be  aoalyaed. 

(2)  Solutions  of  watert>ome 
preservatives  shall  be  analysed  for 
components  in  acoordanoe  writh  AWPA 
Standwds  A2,  A9,  or  All,  and  shall 
meet  the  requirements  of  PS  for 
compositian.  AWPA  A2  shall  be  used  aa 
a  referee  method. 

(3)  PentachloR^ihanol  shall  oo^ain 
not  leaa  tbm  95  percent  cfalorinated 
phenols  and  conform  to  AWPA 
Standard  P8  in  hydracaifaan  aolvaat 
AWPA  P9  Type  A. 

(4)  Copper  Naphthanala  in 
hydrocarbon  solvent  (AWPA  Pe  1>pa  A) 


414M       F«d«al  Ragiiler  /  Vol.  58,  No.  147  /  Tuesday,  August  3,  1993  /  Rules  and  Regulations 


■hall  contain  not  less  than  6  percent  nor 
mon  than  8  percent  copper  in  the  form 
of  Copper  Naphthenate  and  conform  to 
AWPA  Standard  P8  when  analyzed  in 
accocdancB  with  AWPA  Standard  AS. 

(f)  PkmtfadUtieM  and  inspection 
diuing  tnatwent.  (1)  Maniimcturing  and 
treating  plant  fiKdlities  shall  conform  to 
AWPA  Standard  M3,  paragraph  3. 
Pressure  plants  shall  oe  equipped  with 
recording  instruments  to  regiBter  time, 
pressure,  temperature  and  vacuiun 
during  each  cycle  of  treatment.  They 
shall  also  be  equipped  with  indicating 
thennometers  and  pressure  and  vacuum 
gauges  to  chedc  the  accuracy  of  the 
recorders.  Work  tanks  shall  be  equipped 
with  a  thermometer.  Thermal  treating 
vats  shall  be  equipped  iwith  a  time  and 
temperature  recrader  and  vrith  an 
indicating  thermometer.  Temperatiire 
recording  devices  are  not  mandatory  for 
plants  treating  exclusively  with 

water  bonie  preservatives. 

(2)  Under  the  Independent  Inspection 
Plan,  the  inspector  shall  be  present 
during  the  treatment  procedure,  except 
at  times  «rhen  it  may  be  impractical, 
such  as  during  late  night  or  early 
morning  treatments.  At  such  times. 
temperature,  pressure,  and  vacuum  data 
shall  be  taken  from  the  reccffdins  charts. 

(3)  Recording  instruments  shaU  be 
cfaedced  vrith  indicating  gauges  and 
thermometers.  Inaccuracies  shall  be 
refianed  to  the  treating  company  for 
prompt  cmrection.  In  the  event  of  an 
inaccuracy,  indicating  possible  damage 
to  the  material,  the  inspector  shall  reject 
the  charge. 

(g)  AesuAs  of  treatment.  (1)  Poles  shall 
be  tested  tat  retention  and  penetration 
by  means  of  a  calilvated  increment 
borer  0.2  inches  (0.51  cm)  ±  0.02  inches 
(0.05  cm)  in  diaineter  in  accordance 
with  procedures  in  AWPA  Standard  M2, 
paragraph  5.22.  Under  the  Independent 
Inspection  Plan,  all  treating  charges 
shall  be  tested  for  retention  end 
penetration.  Plant  quality  control  and 
independent  inspection  shall  do  their 
analyses  separatelv.  Under  the  Insured 
Warranty  Plan  and  Quality  Assurance 
Plans,  the  frequency  of  testing  retention 
and  penetration  may  vary  according  to 
the  plan. 

(ij  Western  red  and  northern  white 
cedars  and  western  larch  poles  shall  be 
bored  at  any  point  at  the  periphery 
approximately  6-12  inches  (15.24-30.48 
cm)  above  ground  line  and  all  other 
raedee  approximately  1  foot  (30.48  cm) 
above  or  cmIow  the  brand. 

(ii)  Penetration  shall  be  determined  in 
acoordanoe  with  AWPA  Standard  A3. 
C3iroine  Azurol  S  and  Parta-Oieck  shall 
be  used  to  determine  penetration  of 
oqyper  containing  preservatives  snd 
psnta.  reqMctivefy. 


(iii)  Retention  sampling. 

(A)  When  there  are  20  or  more  poles 
in  the  treating  charge,  the  retention 
sample  for  creosote  shall  consist  of  20 
assay  zones  from  southern  pine  and 
Douglas-fir  poles.  All  poles  in  charges 
with  fewer  tnan  20  poles  shall  be  bored 
once.  Charges  with  less  than  15  poles 
shall  be  bored  once  and  bored  again  on 
a  random  basis  to  obtain  a  minimum  of 
15  assay  zones. 

(B)  Retention  samples  shaU  be  taken 
from  20  poles  in  charges  of  20  or  more 
poles. 

(C)  Retention  samples  for  Alaska 
yeHow,  ¥restem  red,  and  northern  white 
cedars  shall  be  comprised  of  a  minimiun 
of  30  assay  zones  for  creosote  and 
waterbome  preservatives.  For  penta 
charges  of  fewer  than  30  poles,  the 
sample  shall  contain  the  assay  zone 
from  each  pole  in  the  lot. 

(D)  Retention  samples  shall  be 
comprised  of  borings,  representative  of 
pole  volumes  for  each  class  and  length 
in  the  charge.  Further  selection  and 
marking  of  poles  of  mixed  seasoning, 
volume,  and  location  on  the  tram  shall 
be  made  as  illustrated  in  the  following 
table: 


Num- 

Num- 

Vol. 

Total 

ber 

ber  of 

Class/Lengtti 

incu. 

Vol- 

of 

Polee 

ft. 

ume 

Bor. 
mgs 

27 

7/30(09.1  m) 

232 

15 

3 

26 

4/36(10.7  m) 

447 

29 

6 

11 

5/36(10.7  m) 

163 

10 

2 

55- 

6/36(10.7  m) 

704 

46 

9 

ToM. 

1,546 

*N  a  portion  of  tiese  polas  wete  green  and 
soma  partialy  ssasoned.  then  the  numt>er  of 
borlnga  sfwuM  reflect  the  approximata 
percentage  of  each. 

(iv)  When  material  in  a  lot  consists  of 
fewer  pieces  than  the  designated 
minimiun  number  of  samples  for  assay, 
additional  borings  shall  be  taken  so  as 
to  make  up  at  least  the  minimimi 
sample,  and  in  such  manner  that  the 
sample  is  representative  of  the  lot  of 
material  with  respect  to  any  variations 
in  size,  seasoning  condition,  or  other 
featiires  that  mi^t  affsct  the  results  of 
treatment 

(v)  Analyses  for  preservative  retention 
shall  be  performed. 

(A)  Creosote  shall  be  analyzed  by 
AWPA  Standard  A6. 

(B)  Penta  shall  be  analyzed  by  AWPA 
Standard  A5  or  A9.  Copper  pvridine 
method  is  required  when  timtm  may 
have  been  in  contact  with  salt  water  and 
for  all  species  native  to  the  Pacific  coast 
region,  imless  the  raw  material  invoice 
specifically  states  that  the  material 
either  has  not  been  in  contact  with  salt 


UMI 


water  or  has  been  shown  by  analysis  to 
have  contained  no  additional  chlorides 
before  treating. 

(C)  Copper  Naphthenate  shsll  be 
analyzed  by  testa  in  accordance  with 
AWPA  Standards  AS  or  A9. 

(D)  Waterbome  preservatives  shall  be 
analyzed  by  testa  in  accordance  with 
AWPA  Standards  A2,  A7,  AO,  or  All. 

(E)  Prior  to  unloading  a  tram,  the 
inspectors  may  take  their  owm  samples 
and  analyze  them  concurrently  witn  the 
quality  control  designee,  but  each  shall 
work  independently,  and  qiudity  control 
data  shall  be  presented  berore 
acceptance  of  the  charge. 

(vi)  Penetration  sampling  of  poles. 

(A)  Group  A  poles  consist  otpoles 
with  a  drcimiference  of  37.5  inches 
(95.25  cm)  or  less  at  6  feet  (1.8  m)  fit>m 
butt. 

(1)  Bore  20  Group  A  poles  or  20 
percent  of  the  poles,  whichever  is 
greater.  Accept  if  100  percent  of  the 
sample  conform;  otherwise,  bore  all 
poles. 

(2)  Re-treat  the  charge  if  more  than  15 
percent  of  the  borings  are  found  to  be 
nonconforming. 

(3)  Re-treat  all  nonconforming  poles  if 
15  percent  or  fewer  fail  the  requirement. 

(B)  Group  B  poles  consist  of^poles 
with  drciunference  greater  than  37.5 
inches  (95.25  cm)  at  6  feet  (1.8  m)  from 
the  butt 

(1)  For  Group  B  poles  50  fset  (15.2  m) 
and  shorter,  bore  each  pole  and  re-treat 
only  those  found  to  be  nonconforming, 
unless  more  than  15  percent  Csil;  in  that 
case,  re-treat  the  entire  lot. 

(2)  For  Group  B  poles  longer  than  50 
feet  (15.2  m),  bore  each  pole  twice  at  90 
degrees  apart  around  the  pole  and 
accept  only  those  poles  conforming  to 
the  penetration  requirement  in  both 
borings.  All  nonconforming  poles  may 
be  re-treated  only  tMrice. 

(vii)  All  holes  (nominal  0.2  of  an  inch 
(O.OS  cm)  diam.  bit)  shall  be  prompUy 
filled  with  treated,  tight-fitting  wood 
plugs. 

(2)  Under  the  Independent  Inspection 
Plan,  all  treating  charges  of  crossarms 
shall  be  tested  for  retenti(m  and 
penetration.  Plant  quality  control 
inspectors  and  independent  inspectors 
shall  do  their  analyses  independently. 
Under  the  Quality  Assurance  Plans,  the 
frequency  of  testing  retention  and 
penetration  may  vary  according  to  the 
plan. 

(i)  The  penetration  and  retention 
sample  shall  consist  of  20  (48  for 
creosote)  outer  6/10  of  an  inch  (1.52  cm) 
for  Douglas-fir  and  1  inch  (2.54  cm)  for 
Southern  Yellow  Pine  zones  &t>m 
borings  taken  from  any  faca  except  the 
top  free  at  a  location  as  close  to  ue  end 
as  possible  being  at  least  3  inches  (7.62 
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cm)  from  the  end  of  the  ann  and  no 
closer  than  3  inches  frt>m  the  edge  of 
any  holes.  For  laminated  material, 
borings  shall  be  taken  from  laminates  on 
a  random  basis. 

(ii)  Penetration  shall  be  tested  by 
taking  not  less  than  20  borings  from  20  ' 
crossarms  in  each  charge,  determined  in 
accordance  with  AWPA  Standard  A3. 
Chrome  Azurol  S  and  Penta<Check  shall 
be  used  to  determine  penetration  of 
copper  containing  preservatives  and 
penta.  respectively. 

(3)  Laminated  material  shall  be 
checked  for  any  evidence  of 
delamination  due  to  treatment  and  for 
the  identifying  quality  stamp  of  AITC  or 
American  Plywood  Association  (APA). 

(4)  When  x-ray  fluorescence  (XRF) 
instruments  are  used  to  analyze 
preservative  or  retention.  Periodic 
Instrument  Checks  (PIC)  shall  be  made 
by  the  treating  plant  and  any  outside 
inspection  agency  using  the  treating 
plant's  instrument  or  its  own.  Appendix 
B  of  this  section  ouUines  a 
recommended  procedure. 

(5)  At  a  minimum,  treating  plants 
shall  perform  the  PIC  weekly  and  record 
the  results  in  the  instrument's  log, 
which  shall  be  stored  with  the 
instrument.  Independent  inspection 
agencies  shall  use  their  own  samples  to 
perform  the  PIC  on  treater's  instrument 
once  per  visit,  not  to  exceed  one  PIC  per 
week.  Inspection  agencies  shall  record 
their  results  in  the  instrument's  log  and 
state  the  date  of  its  latest  PIC  on  all 
treatingrepoits. 

(6)  akF  mstruments  shall  be  accurate 
and  reliable,  and  they  shall  generate 
reproducible  results.  Instruments  shall 
have  thorough  instructions  which 
should  include  recommendations  on 
drying  techniques,  equipment,  and 
density  calculations.  These  drying 
recommendations  shall  be  followed 
when  using  these  instruments. 

(h)  Product  acceptance.  Under  the 
Independent  Inspection  Plan,  the 
inspector  shall  signify  acceptance  by 
meriting  each  piece  of  accepted  material 
with  a  dear,  legible  hammer  stamp  in 
one  end  prior  to  treatment  and  in  the 
other  end  after  treatment.  The  inspector 
shall  personally  mark  each  piece,  and 
shall  not  delegate  this  responsibility  to 
another  person. 

(i)  Charge  inspection  reports. 

(1)  Inspection  Reports  snail  cover  the 
following: 

(i)  The  total  pieces  in  the  lot,  number 
of  and  causes  for  rejection: 

(ii)  The  conditioning  of  the  material 
prior  to  treatment; 

(iii)  The  analyses  of  preservative 
identified  by  the  analyst's  signature  or 
oeitification: 

(iv)  The  details  of  treatment;  and 


(v)  The  results  of  treatment.  These 
results  shall  include  the  following: 

(A)  The  depth  of  penetration  ha 
retention  sample  and  a  sununaiy  of  all 
poles  rejected  for  insufficient 
penetration; 

(B)  Woriuheets  for  retention  analyses, 
each  identified  by  quaUty  control 
designee  and  independent  inspector; 

(Q  The  number  of  pieces  onsred  and 
rejected,  together  with  the  cause(s)  for 
rejection; 

(D)  The  date  of  latest  Periodic 
Instrument  Chedt. 

(2)  On  each  inspection  report  the 
independent  inspector  and  the  plant 
quality  control  designee  shall  certify,  in 
writing,  that  the  material  listed  on  the 
report  has  been  inspected  before, 
during,  and  after  treatment,  and  that  the 
preservative  used  was  analyzed  in 
accordance  with  the  requirements  of 
this  section. 

(3)  Each  inspector  or  inspection 
agency  shall  retain  for  a  period  of  1  year 
a  copy  or  transcript  of  each  report  of 
inspMBction,  together  with  laboratory 
worksheets  covering  retention  by  assay 
and  preservative  analyses  for  the 
purchaser,  and  on  request  shall  furnish 
a  copy  or  transcript  of  any  of  these 
reports  to  the  Director,  Electric  Staff 
Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500. 

(j)  Charge  numbers  on  re-treat  poles. 
The  letter  "R"  shall  be  added  to  tiie 
original  charge  nimiber  in  the  butts  of 
all  poles  that  are  re-treated  for 
insufiident  penetration  or  retention  of 
preservative.  All  poles  that  fail  to  meet 
treatment  requirements  after  two  re- 
treatments  shall  be  permanentiy 
rejeded. 

(k)  Safety  provisions.  Poles  intended 
for  REA  borrowers  shall  not  be 
inspeded  when,  in  the  opinion  of  the 
inspedor,  unsafe  conditions  are  present 

Appendix  A  to  f  1728.202— 
Recommended  Inspectors' 
Qualifications 

(a)  Inspection  agendet  should  see  that 
inspectors  assigned  to  the  inspection  of 
timber  products  and  treatment  for  REA 
borrowers  are  competent  and  experienced. 

(b)  Recommended  experience.  In  general, 
any  of  the  following  examples  are 
recommended  as  minimum  qualifying 
experience  Iwfore  a  new  inspector  may  be 
permitted  to  inspect  timber  products  for  REA 
borrowers: 

(1)  Three  years'  experience  as  an  inspector 
of  timber  and  the  preservative  treatment  of 
tim)>er. 

(2)  Three  years'  experience  in  timber 
treating  plant  quality  control  work. 

(3)  Under  the  direct  supervision  of  an 
experienced,  well-qualified  inspector,  who 
has  performed  the  following: 


(i)  Insp«:ted  at  least  2,500  polsa  and/or 
CRMsanns  "in  the  whU*." 

(Ii)  Qteckad  praeawaU»e  panabaHoo 
results  on  at  least  500  poles  and  craasanna. 

(iU)  Made  at  least  35  wood  assays  for 
prasei  native  relanUon. 

(iv)  Made  at  least  25  analyses  of  each  type 
preservative  used  on  material  the  pema  Is 
assigned  to  innect 

(v)  In  both  (bXD  and  (bK2)  of  this 
Appendix  A,  the  experience  should  be  not 
less  than  Uiat  rwmirMl  in  (bXaXD.  (bXSXU), 
(bX3Xiii).and(bX3Xiv). 

(4)  Inspectors  axpeiienoed  in  the 
inspections  of  one  product,  such  as  poles, 
should  not  be  qualUled  to  inspect  anothar 
product,  such  u  croasarms,  until  the  above 
experience  is  gained. 

(5)  The  inspector  should  be  espedaUy  well 
informed  in  wrood  preservation  and  the 
operation  of  a  Umber  treating  plant,  and  be 
competent  in  preservative  analysis  and  other 
laboratory  work 

(6)  In  all  cases,  an  inspector  should  be 
thoroughly  Instructed  in  the  appUcatioa  of 
REA  specifications  and  the  standards 
pwtaining  thereto  before  being  permitted  to 
independently  inspect  timber  products  and 
the  treatments  applied  to  them.  Knowledge  of 
these  specifications  and  standards,  as  well  as 
the  inspector's  proficiency,  may  be  checked 
routinely  by  members  of  Uie  REA  staff. 

Appendix  B  to  f  1721.202— Periodic 
Iiuimnwnt  Check  X-ray  Fluoraacenca 

(a)  General.  The  following  sample 
calibration  standards  and  procedures  may  be 
used  in  lieu  of  comparison  with  analysis  by 
wet  ash  or  lime  ignition  methods 

(b)  Penta.  UnUJ  such  Ume  as  AWPA 
approves  calibration  standards  for  penta.  the 
following  method  should  be  used  to  run  a 
salt  water  solution  to  measure  CI  (chloride). 

(1)  Standard  Solution.  Dry  approxlniately 
15  grams  of  reagent  grade  NaClat  105*C  far 
1  hour.  Weigh  10.00  grams  into  a  tared 
beaker.  Add  distilled  water  until  the  total 
weight  is  100.00  grams.  Stir  until  completely 
dissolved.  This  will  give  a  10  percent  weight 
to  weight  solution  of  NaQ. 

(2)  Baseline  Check,  (i)  Insure  Uiat  Uie 
instrument  is  in  good  agreement  with  lime 
ignition. 

(ii)  Record  any  user  correction  CKtors. 

(iii)  Stabilize  and  standardize  the 
instrument. 

(iv)  Run  the  salt  solution  five  times  using 
the  PENTA-OIL  calibration  mode. 

(v)  Record  the  average  and  standard 
deviation  of  the  values  for  percent  penta.  The 
average  value  will  now  be  oonsidend  the 
nominal  value. 

(3)  Periodic  Instrument  Check.  Run  the  salt 
solution  two  times  and  average  the  results.  If 
the  value  is  more  than  ±  5  percent  of  the 
nominal  value,  the  instrument  needs  further 
calibration,  folkmring  manufsctiuer's 
recommendatton. 

(c)  WateitMme  pretervatives.  Treaters  and 
inspection  agencies  should  purchase  AWPA 
Conunittee  P-5  Standard  Refsrenoe  Materials 
to  analyze  on  their  Instruments.  Reference 
materials  should  be  in  the  retention  range  of 
the  material  being  produced  at  the  plants.  If 
the  value  is  more  than  ±  5  percent  of  the 
nominal  value,  the  instrument  needs  further 
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I  Wbod  PmuiiMi'  Anodation. 
P.a  Bdx  2n.  Woodiloclu  Uuykad  21183. 
nouf.  (410)  456-31M. 

STANOAMIt  ANO  SP1CIFICAT10N6 


4.  TIm  suthOTity  citation  for  port  1 755 
contiiiuas  to  rsad  a  foflowi: 

litiiij  -ntr  mi  inij  rrir 

5.  Ths  taUo  in  1 1755.97  to  annndad 
by  adding  is  ■■■aili  al  otdav  Ao  entry 
for  BttlMD  172aP-700  to  raad  as 

follows: 


iiTssjr 


REA 
Duliln 

IS- 

OMiLasr 

TMa 

700 

9449 

REASpad- 
leaion 
lorVttood 
Polaa. 
Stuha 
«Kf  An- 
chor Logs 

6.  Section  1755.98  is  amendsd  by 
revising  the  sectiaa  and  its  section 
heading  to  read  as  follows: 

i1788J9 


Saclion 

ISSUOdMs 

TMa 

1728.202 

94^ 

ncA  apvcMGBBon 
lorQMriHrOoA- 
MlMdinapae- 
HonotTkitar 
Produda 

1755.370 

1-19-90 

WEAOpscWraHiH 
forSManWha 
GtfwMiizad 
Slaal  Strand 

1755.397 

»-6-90 

R^Djsjgn 

UqMwovo 
Tianvniaaioft 
9yslMiia.REA 
Fom  397lt> 

Thefonowingstandardaand  Dated:  July  21. 1993. 

specifications  an  included  throiighout  7    Bob  J.  Nash. 

CFR  chapter  XVIL  These  standards  and       Under  Secmtary,  SataU  CoaumuUtjraadKutal 
specifications  are  not  incorporated  by         Development 

reference  elsewhere  in  the  chapter.  [FR  Doc  93-1M27  FOmi  8-2-93: 8:45  am) 
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Department  of 
Agriculture .__ 

Office  of  Finance  and  Management 

7  CFR  Parts  3015  and  3051 

Audits  of  Institutions  of  Higher  Education 

and  Other  Nonprofit  Institutions;  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  Flnence  end  MeneQeinent 

7  CFR  Perte  3018  end  3061 

AudNe  of  Inetftuttone  of  Higher 
Educelion  end  Other  Nonprofit 
InetHutione  I 

AOCNCY:  Office  of  Finance  and 

Management,  Department  of  Agricxilture 

(USDA). 

action:  Final  rule. 


adminiatnthiw  diacretion  with  regard  to 
d»  conduEl  ol  audits.  For  this  reason, 
USDA  determined  that  this  final  rale 
will  not  have  sufficient  FederaUsai 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


UMI 


f:  This  final  rule  implements 
the  Office  of  Management  and  Budget 
(C^IB)  Circular  A-133.  "AudiU  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions." 

OMB  Circular  A-133  supersedes 
Attachment  F.  subparagraph  2Ji.,  of 
OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  With  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations." 

This  find  rule  esublishes  USDA  audit 
requirements  and  defines  USDA 
responsibilities  for  implementing  and 
monitoring  such  requirements  for 
institutions  of  higher  education  and 
other  nonprofit  institutions  receiving 
USDA  awards  of  Federal  financial 
assistance  or  Federal  cost-type  contracts 
used  to  buy  services  or  goods  for  the  use 
of  the  Federal  Government.       i 
EFFECTIVE  DATE:  August  3,  ig93j 
FOR  FUmNn  ■JFOmiATWM  CONTACT: 
Catherine  Cronin  on  (202)  720-4949. 

«UPFLIIICNrARY  MFOfWATION: 

Executive  Ocdar  12291 

This  final  rule  was  reviewed  xmder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  it 
was  datenniaad  that  it  is  not  a  "major 
rule."  TUs  final  rule  will  not  have  an 
annual  eflad  on  the  natiooal  economy 
of  $100  million  or  more;  nor  will  it 
result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions.  This  rule  will  not 
result  in  significant  adverse  effects  on 
competition,  emplojmaent,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Exacutivn  Order  12612  { 

USDA  evaluated  this  final  rule  under 
Executive  Order  12612,  pertaining  to 
Federalism.  This  final  rule  affiects 
institutions  of  higher  education  and 
other  nonprofit  institutions  receiving 
Federal  awards.  The  rule  increases  their 


Execntiire  Order  12776 


in 


The  following  information  is  gii 
compliance  wiu  Executive  Ord^r 
12778.  All  state  and  local  laws  aid 
regulations  that  are  in  conflict  with  this 
nue  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 
not  reqiidre  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatory  Flexibility  Act 

This  final  rule  was  reviewed  with 
regard  to  the  req\iirements  of  Pid}lic 
Law  96-354.  The  Department  certifies 
that  this  rule  will  not,  imder  the  criteria 
of  the  Regulatory  Flexibility  Act.  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  it  does  not  affect  the  amount  of 
funds  provided  in  the  covered 
programs,  but  rather  modifies  and 
consolidates  administrative  and 
procedural  requirements. 

Paperwork  Raductkm  Act 

In  accordance  wi  A  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
any  applicable  reporting  and 
recordkeeping  provisions  required  by 
this  final  rule  must  be  submitted  to 
OMB  and  would  not  be  effective  xmtil 
OMB  approves  them.  USDA  cartifiea 
that  this  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reductiott  Act  of 
1960. 

Background 

The  provisions  ofCMB  Circular  A- 
133  applv  to: 

(a)  Feoeral  departments  and  agencias 
responsible  for  administering  programs 
that  involve  grants,  cost-type  contracts 
and  other  agreements  with  institutions 
of  higher  education  and  other  nonprofit 
institutions. 

(b)  Institutions  of  higher  education 
and  other  nonprofit  institutions  vdiether 
they  receive  awards  directly  fi^om 
Federal  agencies  or  receive  awards 
indirectly  through  other  redpients. 

This  final  rule  adopts  OMB  Circular 
A-133  and  applies  the  prindplee  to 
institutions  of  higher  education  and 
other  nonprofit  institutions.  This  final 
rule  delotes  the  audit  requiremaots  bx 
institutions  of  higher  education  and 
other  nonprofit  institutions  fit>m  7  CFR 
3015.77,  subpart  I,  and  establishes  7 
CFR  part  3051. 

On  April  11, 1991,  USDA  published 
a  proposed  rule  in  the  Federal  Register 


(56  FR 14654)  for  public  comment  As 
a  result,  comments  were  received  fit>m 
five  USDA  agencies,  one  imiversity,  two 
nonprofit  organizations  and  seven  State 
agencies. 

Most  commenters  expressed  concern 
about  §  3051.5(b)  (listed  in  the  proposed 
rule  as  §  3051.4(b))  which  implements 
OMB  Circular  A-133  provisions  for 
nonprofit  organizations  receiving 
$100,000  or  more  in  Federal  financial 
assistance  (FFA).  Under  this  provision, 
an  organization  whose  FFA  consists  of 
awards  under  only  one  program  may 
elect  to  obtain  organization-wide  audits 
as  described  in  OMB  Circular  A-133  or 
audits  of  only  that  one  program,  but  if 
the  organization  conducts  more  than 
one  program,  then  an  organization-wide 
audit  is  required.  The  commenters  were 
concerned  that  applying  this  passage  too 
literally  may  create  unreasonable 
situations  for  many  nonprofit 
organizations  operating  food  assistance 
programs  \mder  grants  from  the 
Department's  Food  and  Nutrition 
Service  (FNS). 

Many  nonprofit  organizations  operate 
just  one  FNS  food  assistance  program: 
many  others,  however,  operate  a  cluster 
of  assistance  but  receive  no  other  FFA 
For  example,  many  private  schools 
operate  different  combinations  of  the 
National  School  Lunch  Program  (NSLP). 
the  School  Breakfast  Program  (SBP).  the 
Special  Milk  Program  for  Children 
(SMP),  the  Simmier  Food  Service 
Program  for  Children  (SFSPC),  and  the 
Nutrition  Education  and  Training 
Program  (NET).  Soup  kitchens  and  food 
banks  may  receive  USDA  food 
commodities  donated  not  only  imder 
the  Food  Commodities  for  Soup 
Kitchens/Food  Banks  Program  (SKFB) 
but  also  under  The  Emergency  Food 
Assistance  Program  (TEFAP);  some 
distribute  commodities  under  the 
Commodity  Supplemental  Food 
Program  (CSFP)  as  well. 

Such  clustering  of  categorical 
programs  is  fundamental  to  the  mission 
of  n^S,  which  is  to  provide  food 
assistance  benefits  to  as  many  members 
of  these  programs'  target  populations  as 
can  be  reached.  This  ^tent  is 
understood  by  recent  legislation.  For 
example,  section  121(2)(D)  of  the  Child 
Nutrition  and  Women,  Infants  and 
Children  (WIC)  Reauthorizations  Act  of 
1989  (Pub.  L.  101-147)  requires  FNS  to 
promote  the  expansion  of  the  SBP.  This 
legislative  mandate  reflects 
Congressional  concern  that  less  than 
half  the  schools  operating  NSLP  also 
ofisr  ^P,  with  the  result  that  benefits 
under  SBP  are  not  available  to  large 
numbers  of  needy  children.  In  addition, 
the  Hxmger  Prevention  Act  of  1988  (Pub. 
L.  100-435)  amended  TEFAP 


autbnizing  legislation  to  permit  local 
pTognm  operatort  to  use  TEFAP 
administrative  funds  for  the  costs  of 
storing  and  distributing  not  only  TEFAP 
commodities  but  also  commodities 
donated  under  SKFB.  These  statutes 
demon^rats  Congreuional  intent  that 
the  Department  encourage  eligible 
oiganizatians  to  offer  benefits  under  its 
food  assistance  programs. 

Commenters  vrere  concerned  that 
organization-wide  audits,  as  described 
in  0MB  Circular  A-133,  may  not  be 
appropriate  for  nonprofit  organizations 
operating  such  clusters  of  (kkI 
assistance  programs,  even  when  FFA 
received  under  them  aggregates 
$100,000  or  more.  Atthoujp  the  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
identifies  each  of  these  programs  as  a 
categorical  Federal  program,  they  are  all 
the  same  tjrpe  of  FFA — food  assistance. 
If  there  is  no  FFA  other  than  these 
programs,  there  is  no  Federal  interest  in 
any  part  of  the  organization  other  than 
its  food  assistance  activity.  Further,  only 
FNS  is  involved;  therefore,  no 
commingling  of  funds  from  different 
Federal  sources  takes  place.  For  these 
reasons,  the  conditions  that  the 
organization-wide  audit  was  conceived 
to  address  are  not  present 

The  Department  thus  encourages 
eligible  nonprofits  to  operate  clusters  of 
categ(»ical  rood  asaistanca  programs, 
and  does  not  necessarily  need 
organization-wide  audits  of  such 
organizations  to  obtain  the  necessary 
assurances.  However,  the  language  of 
the  proposed  rule  may  not  have 
provided  sufficient  flexibility  to  require 
alternative  types  of  audit  coverage.  For 
example,  a  literal  reading  of  the 
proposed  rule  would  have  required  a 
private  school  receiving  $150,000  from 
FNS  under  NSLP  and  SBP  collectively 
to  obtain  an  organisation-wide  audit 
while  permitting  a  school  receiving  the 
same  amount  but  serving  only  hmch  to 
obtain  an  audit  of  only  its  fbod  service 
activity.  NSLP  and  SBP  offer  the  same 
benefit  (meal  service)  to  the  same 
individuals;  the  school  determines  these 
individuals'  eligibility  for  both  meal 
services  according  to  the  same  criteria; 
both  programs  are  covered  by  the  same 
agreement  between  the  school  and 
either  FNS  or  a  State  administering 
agency;  the  administering  agency  pays 
the  school  its  FFA  for  b<^  programs  in 
the  same  transaction;  and  the  0MB 
Circular  A-128  Audit  Compliance 
Supplement  treats  these  two  programs 
as  one  item.  Consequently,  requiring 
one  type  of  audit  if  the  sdiool  serves 
only  lunch  but  another  type  if  it  serves 
both  lunch  and  breakfast  is 
xmreasonable. 
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Such  an  application  of  the  rule  might 
create  other  problems  as  well. 
Organization-wide  audits  are  generally 
more  expensive  than  inogram-spedfic 
audits.  The  rule  as  proposed  might 
therefore  have  operated  as  a 
disincentive  for  nonprofits  to  accept 
more  than  one  categorical  food 
assistance  program,  thus  denying  the 
benefits  of  additional  programs  to 
eligible  persons.  It  also  would  be 
difficult  to  apply.  To  illustrate.  CFDA 
treats  TEFAP  administrative  hinds  and 
TEFAP  commodities  as  separate 
categorical  programs.  This  would  have 
raised  the  (piestion  v^ether  "one 
program"  meant  'TEFAP,"  or  each  of 
TEFAP's  administrative  funding  and 
program  benefits  components  (CFDA 
Nos.  10.568  and  10.569,  respectively). 
An  organization  cannot  have  one 
without  the  other. 

The  solution  adopted  by  the 
Department  is  to  define  the  "one 
program"  as  a  cluster  of  closely  related 
categorical  food  assistance  programs, 
and  to  consider  the  categorical  programs 
themselves  as  "awards"  under  that  one 
program.  The  Department  recognizes 
two  siich  "programs:"  the  Qiild 
Nutrition  Uuster  and  the  Food 
Distribution  Ouster.  The  categorical 
programs  siibsumed  under  each  of  these 
clustera  are  identified  below,  with  their 
CFDA  numben  given  in  parentheses. 

Child  Nntrition  Ouster 

The  Child  Nutrition  Cluster  iiu:ludes 
SBP  (10.553).  the  NSLP  (10.555).  SMP 
(10.556).  the  Child  and  Adult  Care  Food 
Program  (CACFP)  (10.558),  SFSPC 
(10.559)  and  the  NET  Program  (10.564). 
Food  commodities  distributed  to 
schools  and  child  care  institutions  by 
virtue  of  their  participation  in  the  Child 
Nutrition  Propams  are  an  integral  part 
of  FFA  furnished  imder  those  programs, 
and  are  therefore  included  in  tne  Child 
Nutrition  Cluster.        v 

A  ncHiprofit  organization  receiving 
$100,000  or  more  under  the  Child 
Nutrition  Clxister,  but  receiving  no  other 
FFA,  has  the  option  to  obtain  an 
organization-wide  audit  or  an  audit  of 
that  duster  of  food  assistance  programs. 

Food  Dktributiaa  anster 

The  Food  Distribution  cluster 
includes  TEFAP  (10.568  and  10.569), 
CSFP  (10.565).  and  SKFB  (10.571).  As 
with  the  Child  Nutrition  Cluster,  a 
nonprofit  oiganization  receiving  FFA  of 
$100,000  or  more  that  consists  solely  of 
awards  within  this  cluster  may  elect  to 
obtain  either  an  organization-wide  audit 
as  described  in  OMB  Circular  A-133  or 
a  program  audit  of  just  the  cluster. 

This  cluster  diffen  from  the  Child 
Nutrition  Ouster  in  that  FFA  consists 


predominately  of  U9)A  donated 
commodities  rather  than  cash  grants. 
Many  small  organizations  operating 
different  combinations  of  programs 
within  this  cluster,  but  receiving  no 
other  FFA,  may  receive  assistance 
consisting  entirely  or  almost  entirely  of 
commodities.  Commenten  expressed 
concern  that  audit  costs  may  orive  large 
nimibers  of  sudi  organizations  from 
these  programs  if  the  Department  can 
offer  no  altemative  relief  from  audit 
costs.  Such  a  development  would 
severely  handicap  the  Department  in  its 
efforts  to  carry  out  its  Congressional 
mandate  to  supplement  the  nutritional 
intake  of  low  income  and  homeless 
persons  through  these  programs.  The 
following  paragraphs  oescribe  the 
solution  adopted  by  the  Department  for 
certain  nonprofits  that  receive  at  least 
$25,000  but  less  than  $100,000  under 
the  Food  Distribution  Ouster. 

Under  TEFAP,  State  agencies  execute 
agreements  with  subredpients  called 
"emergency  feeding  organizations" 
(EFO)  for  the  distribution  of 
commodities  within  their  States.  An 
EFO,  in  turn,  may  execute  agreements 
with  nonprofit  organizations  (called 
distribution  sites)  to  carry  out  the  actual 
distribution,  eg  may  function  as  both 
EFO  and  distribution  site.  In  addition  to 
the  commodities,  the  StiUe  aaandea 
receive  some  Federal  fimds  ror 
administrative  costs;  the  program's 
authorizing  statute  requires  £at  at  least 
40  percent  of  these  funds  be  used  for 
local  level  costs.  The  program's 
authorizing  statute  and  regulations 
allow  the  State  to  disburse  these  "pass- 
through  funds"  directly  for  costs  tnat 
benefit  the  local  level,  and/or  to  literally 
pass  them  through  to  EFOe. 
Administrative  fimds  passed  through  to 
EFOs  may  or  may  not  reach  the 
distribution  sites.  Neverthel^as,  the  vast 
majority  of  FFA  made  available  imder 
TEFAP  is  in  the  form  of  commoditiee; 
this  may  be  the  only  FFA  that  reaches 
the  distribution  sites. 

Distribution  sites  are  typically 
responsible  for  determining  the  income 
eligibility  of  appUcants  Pat  TEFAP 
benefits;  issuing  commodities  to  them; 
and  reporting  to  EFO  on  the  diqxieition 
of  the  commodities.  Many  of  thMe  sites 
operate  no  other  Federal  program.  They 
tend  to  be  staffed  largely  or  entirely  by 
volunteers,  and  thus  nave  no  formal 
payroll  or  administrative  structure. 
They  may  make  distributicms  as 
infrequently  as  once  every  calendar 
quarter.  EFOs  typically  deliver 
commodities  to  the  sites  the  night 
before,  or  early  cm  the  morning  of, 
scheduled  distributions.  Since  demand 
exceeds  supply,  commodities  usually 
are  gone  by  the  end  of  the  day.  Thus,  the 
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typical  site  does  not  msintsin 
Invsntorise  of  commodities;  indeed, 
many  lack  the  stongs  tadlities 
necsssary  to  do  so. 

Notwithstanding  these  characteristics, 
most  distribution  sites  sie  nonprofit 
oiguiiaatians  %irithin  the  meaning  of 
0MB  Qicular  A-133,  and  many  of  them 
do  rsoeive  FFA  yahied  at  $25,000  or 
more.  As  noted  above,  however,  most 
FFA  consists  of  commodities:  there  is 
little— sometimes  no— cash  assistance 
fair  administrative  costs  such  ss  audits. 
Since  the  cost  of  a  TEFAP  "food 
package"  isned  to  s  household  averages 
$7.66.  s  site  will  make  'Tederal 
expenditures"  of  $25,000  if  it  issues 
3,400  food  packagaa  par  year.  Many 
sitea  do  not  have  reliable  sources  of 
non-Federal  funds  upon  which  they 
could  draw  to  pay  fbr  the  required 
audit 

The  CSFF  operates  much  like  TEFAP 
in  that  State  agendas  engage 
subredpient  organizations  called  local 
agendaa  to  deliver  program  benefits.  Of 
the  67  local  agmdea  paitidpating  in  the 
program,  some  are  large  and  receive 
FFA  from  multiple  sources;  others, 
however,  serve  small  caseloads  and 
receive  correspondingly  small  amounts 
of  administrative  funding. 

Under  the  SKFB  Program.  State 
agendes  furnish  USDA  donated 
commodities  to  food  banks  for 
distributiaii  to  soup  kitchens.  Where  a 
networic  of  food  banks  does  not  exist, 
the  State  sgency  may  deliver  the 
commodities  diredly  to  the  soup 
kitchens  to  prepare  meals. 

The  Congress  has  not  sppropriated 
any  funds  expressly  for  administrative 
cosU  in  the  SKFB  Program.  State 
agendes  are  authorized  by  statute  to  use 
TEFAP  administrative  funds  for  this 
purpose,  but  such  funds  are  generally 
needed  for  TEFAP  administration.  Like 
TEFAP  distribetion  sites,  s  soup  kitchen 
may  receive  commodities  whose 
aggregate  value  exceeds  the  $25,000 
FFA  Uueshold  while  serving  s  small 
clientele. 

Given  the  foregoing,  any  EFO  or 
distribution  site  partidpating  in  TEFAP, 
any  local  agency  operating  CSFP,  and 
any  soup  kitchen  or  food  pantry 
partidpating  in  SKFB  that  meet  certain 
criteria  would  be  treated  for  0MB 
Circular  A-133  purposes  as  an  integral 
part  of  the  organization  from  which  it 
received  its  FFA  under  these  programs. 
It  would,  therefore,  be  induded  in  such 
organization's  OMB  Circular  A*128  or 
0MB  Circular  A-133  audit.  For 
example,  a  TEFAP  distribution  site 
meeting  the  criteria  would  be  included 
in  its  ^O  audit;  and  a  soup  kitchen  or 
food  pantry  meeting  the  criteria  would 
be  included  in  the  audit  of  its  State 


agency  or  partidpating  food  bank,  as 
applioible.  The  "parent  oiganization" 
would  be  expected  to  have  at  least  one- 
third  of  the  qualifying  (nganizations 
under  its  oversight  examhied  in  each  of 
its  audits.  Distribution  sites,  soup 
kitdiens.  etc..  that  do  not  meet  the 
criteria  would  be  required  to  comply 
with  OMR  Circular  A-133  in  their  own 
right. 

The  criteria  vrould  include  the 
foUoMring: 

(1)  The  organization  receives  FFA 
solely  under  TEFAP.  CSFP  and/or 
SKFB: 

(2)  The  total  FFA  amounts  to  st  least 
$25,000  but  less  thsn  $100,000  (cash 
and  commodities  combined)  in  s  fiscal 
year;  and 

(3)  Any  caah  aasistance  included  in 
the  FFA  under  TEFAP  and/or  CSFP 
does  not  exceed  $25,000  in  a  fiscal  year. 

An  organization  would  have  to  meet 
all  three  criteria  in  order  to  qualify  for 
the  treatment  described  above.  We 
believe  this  formula  represents  s 
reasonable  recondliation  of  the  need  for 
accountability  with  the  need  to 
accomplish  the  Department's  mission. 
In  our  opinion,  adopting  this 
interpretation  of  C^ffi  Circular  A-133 
would  not  entail  seeking  s  formal 
exception  to  the  Circular  because  it 
would  not  excuse  any  nonprofit 
organization  from  audit  coverage. 

The  Department  reserves  the 
prerogstive  to  grant  exceptions  on  a 
case-by-case  basis  where  a  nonprofit 
organization  has  received  FFA  from 
FNS  outside  its  primary  cluster  but  can, 
nevertheless,  demonstrate  that  an  audit 
of  only  those  categorical  programs  is 
appropriate.  For  example,  there  may  be 
a  few  isolated  cases  of  nonprofit 
organizations  that  operate  both  the 
Supplemental  Food  Program  for  WIC 
and  CSFP.  While  WIC  would  be  outside 
such  an  organization's  primary  cluster 
(Food  Distribution),  the  services 
provided  under  WIC  and  CSFP  are 
similar  enough  that  the  organization's 
drcumstances  may  justify  an  exception. 
Such  exceptions  would  apply  only  to 
the  audit  cycle  for  which  they  are 
granted. 

The  solutions  to  OMB  Qrcular  A-133 
implementation  problems  described  in 
this  preamble  comprise  a  reasonable 
audit  requirement  for  the  majority  of 
nonprofits  whose  FFA  consists  solely  of 
FNS  food  assistance  programs.  The 
Department  considers  this  approach  the 
most  practicable  way  to  apply  OMB 
Circular  A-133  to  these  programs  in  a 
manner  consistent  with  the  intent  of  the 
authorizing  statutes. 

Two  respondents  disagreed  with 
S  3051.6(b)(1)  (listed  in  the  proposed 
rule  as  §  3051.5(b)(1))  as  it  pertains  to 


submission  of  an  audit  to  the  cognizant 
or  oversight  agency.  Since  thla  section  ia 
identical  to  the  jvoviaimis  of  OMB 
Circular  A-133,  no  diange  is  made  in 
this  rule.  Additionally,  respondents 
requested  that  if  a  provisicm  is  induded 
in  OMB  Circular  A-133.  it  should  be 
deleted  from  USDA's  rule.  This  has 
been  done.  In  addition,  language  was 
added  to  the  rule  to  duify  that  fsderal 
cost  type  contracts  are  induded  within 
the  coverage  of  CMB  Qrcular  A-133 
and  the  implementing  regulation. 

ListofSablscIs 

7CFRPait301S 

Grant  programs.  Agriculture, 
Intergovernmental  Relations. 

7  CFR  Part  3051 

Accotmting.  Auditing.  Colleges  and 
Universities,  (kant  Prt^rams.  Nonprofit 
Organizations. 

Issued  St  Washington,  DC 

Approved:  ^lly  7, 1993. 
MikaEqty. 
Secretary. 

Accordingly,  Title  7.  Chapter  XXX  of 
the  Code  of  Federal  R^gulationa  ia 
amended  as  set  forth  below: 

PART  3015— UNIFORM  FEDERAL 
ASSISTANCE  REGULATIONS 

A.  Part  3015  is  amended  as  follows: 
1.  The  authority  dtation  for  Part  3015 
continues  to  read  as  follows: 

Anthority:  S  U.S.C  301. 


13015.77    (F 

2.  Section  3015.77  is  removed  and 
reserved. 

B.  Part  3051  is  added  to  read  as 
follows: 

PART  3051— AUDITS  OF 
INSTITUTIONS  OF  MQHER 
EDUCATION  AND  OTHER  NONPROFIT 
INSTITUTIONS 


S«c 

3051.1 

Purpose. 

3051.2 

Policy. 

3051.3 

Scope. 

3051.4 

Definitions. 

3051.5 

Basic  Requirements. 

3051.6 

Assigmnent  of  Responsibilities. 

Append 

lixA 

Authority:  5  U.S.C  301. 

13051.1    Purpoee. 

This  part  establishes  audit 
requirements  for  institutians  of  higher 
education  and  other  nonprofit 
institutions  receiving  Federal  finandal 
assistance  or Federalcost-type  contracts 
used  to  buy  services  or  goods  for  the  use 
of  the  Federal  Government,  from  the 
United  States  Department  of  Agriculture 
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(USDA)  uid  aifigiu  USDA  agency 
responiibilities  for  implementing  and 
monitoring  those  rMpcmsibilitiea. 
Additionally,  this  part  implemenU  the 
Office  of  Management  and  Budget 
(0MB)  Circular  A-133.  AudiU  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions. 

13061.2    Policy. 

USDA  requires  audits  from 
institutions  of  higher  education  and 
other  nonprofit  institutions  that  receive 
Federal  financial  assistance  or  Federal 
cost-type  contracts  used  to  buy  services 
or  goods  for  the  use  of  the  Federal 
Government,  from  USDA  directly  or 
indirectly  as  a  subredpient  which  are 
subject  to  the  requirements  of  0MB 
Grcular  A-133,  included  herein  as 
Appendix  A  of  this  part 
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This  part  applies  whenever  USDA 
provid«B  Federal  financial  assistance  or 
Federal  cost-type  contracts  used  to  buy 
services  or  goods  for  the  use  of  the 
Federal  Government,  directly  or 
indirectly  to  institutions  of  higher 
education  and  other  nonprofit 
institutions.  The  USDA  Office  of 
Finance  and  Management  (OFM)  must 
approve  any  propcwed  exception  to  or 
deviation  from  the  regulations  in  this 
part.  Any  approved  exceptions  to  this 
part  based  on  statute,  or  other  approved 
deviations,  will  be  promulgated  through 
USDA  agency-specific  program 
regulations.  Audits  shall  be  made  by  an 
independent  auditor,  as  defined  in  OMB 
Qrcular  A-133,  in  accordance  with 
Government  Auditing  Standards 
covering  finaacial  audits  issued  by  the 
Comptroller  General  of  the  United 
States  and  \hB  requirements  of  OMB 
Circular  A-133. 

I30SM   OaHnMom. 

(a)  One  program  is  defined  as: 

(1)  One  categorical  Federal  assistance 
program;  or 

(2)  A  cluster  of  closely  related 
categorical  food  assistance  programs 
and  the  categorical  food  assistance 
programs  are  awards  under  the  Child 
Nutrition  Cluster  or  the  Food 
Distribution  Chister;  or 

(3)  One  cost-reimbursement  contract 
to  buy  services  or  goods  for  the  use  of 
the  Federal  Govanment  as  described  in 
the  definition  of  "award"  in  OMB 
Circular  A-133. 

(b)  Program-specific  audit  is  defined 
as: 

(1)  An  audit  of  one  program;  and 

(2)  Under  the  Food  Distrttnition 
Cluster,  a  prognm-spedflc  audit  of  a 
parent  otganiattion  iachides  the 
nonprofit  oigniatioas  that  operate  as 


distribution  sitas  or  conpegate  meal 
service  sites  if  they  receive  assistance 
through  the  parent  mganization 
consisting  of  or  almost  entirely  of 
commodities,  if  the  following  criteria 
are  met 

(i)  The  organisation  that  operates  the 
distribution  site  or  congregate  meal  site 
receives  Federal  financial  assistance 
solely  under  The  Emeigency  Food 
Assistance  Program  (TEFAP),  the 
Cmnmodity  Simplamantal  Food 
Program  (CSFP).  and/or  the  Food 
Commodities  for  Soup  Kitchens/Food 
Banks  Program  (SKFB); 

(ii)  The  total  Federal  financial 
assistance  received  is  at  least  $25,000 
but  less  than  $100,000  (cash  and 
commodities  combined)  in  a  fiscal  year; 
and 

(iii)  Any  cash  assistance  included  in 
the  Federal  financial  assistance  under 
TEFAP  and/or  CSFP  does  not  exceed 
$25,000  in  a  fiscal  year. 


13061.8 

(a)  If  not  included  within  the  scope  of 
a  single  audit  obtained  in  accordance 
with  the  Single  Audit  Act  of  1984  and 
OMB  Circular  A-128,  institutions  of 
higher  education  and  other  nonprofit 
institutions  that  receive  $100,000  or 
mt>re  a  year  in  USDA  Federal  financial 
assistance  or  Federal  cost-type  contracts 
used  to  buy  services  and  goods  for  the 
use  of  the  Federal  Government,  shall 
have  an  audit  conducted  in  accordance 
with  the  requirements  of  OMB  Circular 
A-133.  However,  nonprofit  institutions 
and  organisations  meeting  the  above 
criteria  btit  participating  in  mly  one 
program  have  the  option  of  having  an 
audit  in  accordance  writh  the  provisions 
of  OMB  Circular  A-133  or  a  program- 
specific  audit.  Such  program-specific 
financial  audits  shall  be  perficwmed  in 
accordance  with  the  Government 
Auditing  Standards  covering  financial 
audits  issued  by  the  Comptroller 
General  of  the  United  States.  In 
addition,  the  program-specific  audit 
shall  be  performed  in  accordance  with 

(1)  Any  applicable  USDA  audit  guide, 

(2)  Any  applicable  compliance  tests 
contained  in  the  OMB  Compliance 
Supplement  for  the  specific  program 
involved,  or 

(3)  any  program-specific  audit 
regulations. 

(4)  If  the  program  is  not  covered  by 
paragraphs  (aXl)  through  (3)  of  this 
section,  the  auditor  shall  design 
appropriate  compliance  tests  in 
accordance  with  the  Government 
Auditing  Standards. 

(b)  Nonprofit  institutions  and 
organizations  that  receive  $25,000  or 
more  but  less  than  $100,000  in  Federal 
financial  assistance  or  Federal  cost-type 


contracts  used  to  buy  aervices  and  goods 
for  the  use  of  the  Federal  Government, 
may  opt  for  an  audit  of  each  Federal 
award  or  a  program-specific  audit. 
Otherwise,  an  audit  prepared  in 
accordance  with  the  provisions  of 
appendix  A  of  this  port  prevails. 

(c)  Nonprofit  institutions  and 
organizations  that  receive  direct  or 
indirect  USDA  Federal  financial 
assistance  or  Federal  cost-type  contracts 
used  to  buy  services  and  goods  for  the 
use  of  the  Federal  Government,  totalling 
less  than  $25,000  are  exempt  from 
Federal  audit  requirements.  However. 
records  must  be  available  for  review  by 
appropriate  officials  of  USDA.  the 
General  Accounting  Office  (GAO)  or  a 
subgranting  entity. 

(d)  USDA  OFM  may  authorize  an 
exception  on  a  case-by-case  basis  to  the 
requirements  of  this  section  for  an 
organizational  audit  when  requested  by 
a  nonprofit  organization  that  receives 
Federal  financial  assistance  under  two 
or  more  programs  that  are  substantially 
similar  and  the  requesting  organization 
can  demonstrate  that  a  more  umited 
audit  would  satisfy  the  purposes  of 
OMB  Circular  A-133. 


13061.6    Aaelgninemoti 

(a)  USDA  OFM  shall: 

(1)  Have  leed  responsibility  for 
assuring  implementation  and 
compliance  with  the  regulations  in  this 
part;  and 

(2)  Coordinate,  consolidate,  and 
prepare  any  reports  concerning  the 
effectiveness  of  implementation  of  the 
regulations  in  this  part. 

(b)  Each  USDA  awarding  agency  shall: 

(1)  Require  as  a  term  of  their  Federal 
financial  assistance  provided  to,  or  cost- 
reimbursement  contract  awarded  to 
institutions  of  higher  education  and 
other  nonprofit  institutions  that  an  audit 
be  conducted  and  report  submitted  in  a 
timely  manner  to  a  designated  official  in 
the  awarding  agency  and  the  OMB 
assigned  cognizant  agency,  if  one  has 
been  assigned.  In  a  timely  manner 
means  the  audit  report  shall  be  due 
within  30  days  after  the  completion  of 
the  audit.  The  audit  should  be 
completed  and  the  report  submitted  not 
later  than  13  months  after  the  end  of  the 
recipient's  fiscal  year  unless  a  longer 
period  is  agreed  to  Mrith  the  cognisant  or 
awarding  agency. 

(2)  Require  that  the  redpiant  maintain 
records  identifying  the  source  and 
amounts  of  Feder^  awards  received  by 
using  the  Catalogue  of  Fedaral  Doaaotic 
Assistance  (CFDA)  Numbers.  CFDA 
numbere  are  not  required  for  Reseaidi 
and  Development  and  Studant  Financial 
Aid. 
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(3)  Provide  a  copy  of  the  regulations 
in  this  part  to  recipients  or 
subradpients.  upon  request. 

(4)  Ensure  required  audit  reports  are 
received  from  recipients  to  which 
awards  have  been  made. 

(5)  Determine  if  an  audit  report 
adequately  addresses  the  agency's  needs 
or,  if  not,  determine  if  a  fbllowup  audit 
is  necessary.  Advise  the  Office  of 
bspector  General  (OIG)  of  any  problem 
aumts. 

(6)  Ensure  that  appropriate  action  is 
taken  on  all  audit  nndings  and 
recommendations  pursuant  to  the 
Supplemental  Appropriations  and 
Rescission  Act  of  1980  (Pub.  L.  96-304); 
0MB  Qrcular  A-50,  Audit  Followup; 
and  Departmental  Regulation  1720-1 
which  prescribes  USDA's  internal 
process  for  audit  followup,  management 
decisions  and  final  action. 

(7)  Ckrardinate  with  the  recipient  to 
seek  corrective  action  on  system 
deficiencies  and  resolution  of  other 
issues  identified  in  the  audit.  Seek  the 
views  of  affected  awarding  agencies 
before  entering  into  negotiations  and 
obtain  their  conciurences  before 
entering  into  a  final  agreement. 

(8)  Take  appropriate  action  when  the 
recipient  neglects  to  obtain  an  audit  or 
provide  a  report  or  take  action  to  resolve 
nndings  and/or  recommendations,  and/ 
or  when  the  report  does  not  meet  the 
requirements  of  OMB  Circular  A-133, 
including  the  imposition  of  sanctions.  If 
a  cognizant  Fednsl  agency  determines 
the  audit  is  unacceptable,  the  cost  of  the 
audit  shall  not  be  reimbursed  and  other 
sanctions  shall  be  considered  if  the 
recipient  fails  to  obtain  an  acceptable 
audit. 

(9)  Establish  and  maintain  appropriate 
records  as  to  the  effiactiveness  of 
institutions  of  higher  education  and 
other  nonprofit  organizations  in 
carrying  out  the  provisions  of  OMB 
Circular  A-133. 

(10)  Coordinate  the  responses  on 
audit  reports  from  other  USDA  agencies 
when  assigned  as  the  lead  agency. 

(c)  OIG  shall: 

(1)  Follow  the  req\iirements  set  forth 
in  OMB  Circular  A-133  when  USDA  is 
assigned  as  the  cognizant  agency  or  has 
general  oversight  responsibility. 

(2)  Provide  or  arrange  for  additional 
audit  coverage,  as  appropriate,  or  when 
reqiuested  by  an  awarding  agency. 

(3)  Designate  the  USDA  lead  agency 
for  coordinating  audit  followup  for 
cross-cutting  audit  findings  that  affect 
the  programs  of  mora  than  one  USDA  or 
non-US)A  awarding  agency.  OIG  will 
also  coordinate  the  responses  from  other 
Federal  agencies. 

(4)  Upon  reouest  or  when  required,  if 
OMB  has  not  desigDated  •  cognizant 


agency,  OIG  shall  coordinate  with  other 
Federal  Departments  to  determine 
which  Department  has  general  overeight 
responsibility. 

(d)  Institutions  of  higher  education 
and  other  nonprofit  institutions  shall: 

(1)  Follow  the  audit  arrangements  and 
requdremmts  set  forth  in  appendix  A  to 
this  part  and  the  following: 

(i)  Use  their  own  procedures  to 
arrange  tor  and  prescribe  the  scope  of 
independent  audits,  provided  that  such 
audits  comply  with  the  requirements  set 
forth  in  this  part. 

(ii)  Include  provisions  in  audit 
contracts  requiring  the  audit 
organization  to  retain  audit  working 
papen  and  reports  in  accordance  Mnth 
OMB  Circular  A-133. 

(iii)  Ensure  that  their  independent 
auditor  is  responsible  for: 

(A)  Reviewing  their  system  for 
monitoring  subrecipients  as  well  as 
obtaining  and  considering  the  impact  of 
the  subrecipient's  audit  reports. 

(B)  Testing  to  determine  whether 
these  systems  are  functioning  in 
accordance  with  prescribed  procedures. 

(C)  Commenting  on  their  monitoring 
procedure,  if  warranted  by  the 
dnnmistances. 

(D)  Considering  whether  subredpient 
audits  require  adjustment  of  their 
finandal  statements,  footnote 
disdosure,  or  modification  of  the 
auditor's  report. 

(iv)  Failure  of  redpients  to  arrange  for 
the  required  audits  set  forth  in  appendix 
A  of  this  part,  or  failure  to  assure  that 
acceptable  audits  are  performed,  Mrill 
result  in  OIG  coordinating  with  the 
USDA  awarding  agency  to  arrange  for 
the  necessary  audit  work.  Recipients  or 
subredpients  shall  not  charge  USDA 
any  portion  of  the  cost  of  an  audit  not 
meeting  USDA  requirements.  If  a 
cognizant  Federal  agency  determines 
the  audit  is  unacceptable,  the  cost  of  the 
audit  shall  not  be  reimbursed  and  other 
sanctions  shall  be  considered  if  the 
redpient  fails  to  obtain  an  acceptable 
audit. 

(v)  Redpients  are  responsible  for 
imposing  like  requirements  upon 
subredpients  and  may  not  pass  on  the 
cost  of  an  audit  that  does  not  meet  the 
requirements  of  OMB  Circular  A-133. 
However,  if  there  is  an  indirect  cost 
allof»tion  plan  with  audit  costs 
included,  tne  following  year's  indirect 
cost  allocation  plan  will  offset  the  cost 
In  addition  to  sanctions,  the  USDA 
awarding  agency  may  incorporate  into 
the  agreement  that  reimbursement  for 
the  additional  audit  costs  incurred  by 
the  agency  will  either  he  withheld  fit>m 
future  Federal  finandal  assistance 
awards  or  by  other  means. 


(2)  Redpients  must  establish  a  system 
for 

(i)  Assuring  that  subredpients  meet 
the  requirements  of  the  regulations  in 
thisp^. 

(ii)  Evaluating  the  acceptability  of 
subredpient  audits. 

(iii)  Following  up  on  results  of 
subredpient  audits. 

(3)  Redpients  must  ensure  that 
subredpient  reports  are  transmitted  by 
the  subredpient  to  the  recipient.  These 
reports  ^all  not  be  routinely 
transmitted  to  USDA.  Instead,  the 
redpient  shall  retain  all  subredpient 
audit  reports  on  file  as  required  by 
appendix  A  of  this  part  and  make  them 
available  to  the  awarding  agency,  OIG, 
GAO  offidals,  or  their  designees,  upon 
request. 

(4)  Take  appropriate  action  on 
subredpient  audits  snd  incorporate  the 
results  of  these  audits  into  their 
finandal  records  and  related  reports. 
Questioned  costs  at  the  subredpient 
level  may  be  contingent  liabilities  as  far 
as  the  redpient  is  concerned  and  should 
be  reported  as  such,  when  appropriate. 

(5)  Each  redpient  shall  establish  a 
systematic  method  to  assure  timely  and 
appropriate  resolution  of  audit  findings 
and  recommendations. 

Appendui  A  to  Part  30S1— OMB 
Gicular  A-133,  Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions 

(OBM  Circular  Ho.  A-133) 

To  the  Heads  of  Executive  Departments  and 

EstabUsfaments 
Subject:  Audits  of  InttitutloiM  of  Higher 

Education  and  Other  Nonprofit 

Institutions 

1.  Purpose.  Cinnilar  A-133  establishes 
audit  requirements  and  defines  Federal 
responsibilities  far  implementing  and 
monitoring  8\K:b  requirmnents  ftv  institutions 
of  bi^er  education  and  other  nonprofit 
institutions  receiving  Federal  awards. 

2.  Authority.  Orcuiar  A-133  is  issued 
under  the  authority  of  the  Budget  and 
Accounting  Act  of  1921,  as  amended;  the 
Budget  and  Accounting  Procedures  Act  of 
1950,  as  amended;  Reoganization  Plan  Na  2 
of  1970;  and  Executive  Order  No.  11541. 

3.  Supenesshn.  Qrcular  A-133 
supersedes  Attachment  P,  subparagraph  2h, 
of  Circular  A-110.  "Unlfann  Administrative 
Requirements  far  (kants  and  otlier 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Nonprofit 
Organizations." 

4.  Applicability.  The  provisions  of  Qrcular 
A-133  apply  to: 

a.  Federal  departments  and  agendas 
responsible  for  administering  programs  that 
involve  grants,  oost-type  contracts  and  other 
agreements  with  institutions  of  higher 
education  and  other  nonprofit  redpients. 

b.  Nonprofit  histitutioas.  whether  they  are 
recipients,  receiving  awards  directly  from 
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Federal  agendet,  or  are  nib-racipients, 
receiving  awards  indirectly  througji  other 
recipients. 

These  principles,  to  the  extent  permitted 
by  law,  constitute  guidance  to  be  applied  by 
agencies  consistent  with  and  within  the 
discretion,  confierred  by  the  statutes 
governing  agency  action. 

5.  Requamnents  and  Responsibilities. 
The  specific  requirements  and 

responsibilities  of  Federal  departments  and 
agencies  and  institutions  of  higher  education 
and  other  nonprofit  institutions  are  set  forth 
In  the  attachment 

6.  Bffectiw  Date.  The  provisions  of 
Circular  A-133  are  effective  upon 
publication  and  shall  apply  to  audits  of 
nonprofit  institutions  for  fiscal  years  that 
begin  on  or  after  January  1, 1990.  Earlier 
implementation  is  encouraged.  However, 
until  this  Circular  Is  Implemented,  the  audit 
provisimis  of  Attachment  F  to  Circular  A-1 10 
shall  continue  to  be  obaerved. 

7.  Policy  Review  (Sunset)  Date.  Circular  A- 
133  will  have  a  policy  review  three  years 
fitnn  the  date  of  issuance. 

8.  Inquiries.  Further  Information 
concerning  Circular  A-133  may  be  obtained 
by  contacting  the  Financial  Management 
Division,  Office  of  Management  and  Budget, 
Washington,  DC  20503,  telephone  (202)  395- 
3993. 

Richard  G.  Darman, 

Director. 

[0MB  Circular  A-1331 

Aodils  of  iMdtnlioM  ofHiglMr  Education 
and  OdMr  NaqtraOt  laadtudoiH 

Attadunent 

1.  Definitions.  For  the  purposes  of  this 
Circular,  the  following  definitions  apply: 

a.  "Award"  means  financial  assistance,  and 
Federal  cost-type  contracts  used  to  buy 
services  or  goods  for  the  use  of  the  Federal 
Government  It  Includes  awards  received 
directly  from  the  Federal  agencies  or 
Indirectly  through  redpienU.  It  does  not 
Indude  procurement  contracts  to  vendors 
under  grants  or  contracts,  used  to  buy  goods 
or  services.  Audits  of  such  vendors  shall  be 
covered  by  the  terms  and  conditions  of  the 
contract 

b.  "Cognizant  agency"  means  the  Federal 
agency  assigned  l^  the  Office  of  Management 
and  Budget  to  cany  out  the  responsibilities 
described  In  paragraph  3  of  this  Attachment 

a  "Coordinated  audit  approach"  means  an 
audit  wherein  the  Independent  auditor,  and 
other  Federal  and  non-federal  auditors 
consider  each  other's  work.  In  determining 
the  nature,  timing,  and  extent  of  his  or  her 
oWn  auditing  procedures.  A  coordinated 
audit  must  be  conducted  In  accordance  with 
Govamment  Auditing  Standards  and  meet 
the  objectlvefl  and  reporting  requirements  set 
forth  In  paragraph  12(b)  and  15,  respectively, 
of  this  Attachment  The  obiectlve  of  the 
coordinated  audit  approach  is  to  minimize 
duplication  of  audit  eflbct,  but  not  to  limit 
the  scope  of  the  audit  work  ao  as  to  preclude 
the  independent  auditor  from  meeting  the 
ob)ectivw  set  bith  In  paragraph  12(b)  or 
iSMlog  the  reports  required  in  paragraph  15 
in  •  timely  manner. 


d.  'Tednal  agency"  has  the  same  meaning 
as  the  term  'agency*  In  Section  551(1)  of  Title 
5,  United  States  Code. 

e.  "Federal  Financial  Assistance." 

(1)  "Federal  finandal  assistance"  means 
assistance  provided  by  a  Federal  agency  to  a 
recipient  or  sub-redpient  to  cany  out  a 
prograoL  Such  assistance  may  be  in  the  form 
of: 

—grants: 

— contracts; 

^cooperative  agreements; 

— loans; 

— loan  guarantees; 

—property; 

— interest  subsidies; 

— insurance; 

— diied  appropriations; 

—other  non-cash  assistance. 

(2)  Such  assistance  does  not  Include  direct 
Federal  cash  assistance  to  individuals. 

(3)  Such  assistance  indudes  awards 
received  directly  from  Federal  agencies,  or 
indirectly  when  sub-recipients  receive  funds 
identified  as  Federal  funds  by  recipients. 

(4)  The  granting  agency  is  responsible  for 
Identifying  the  source  of  funds  awarded  to 
recipients;  the  recipient  is  responsible  for 
identifying  the  source  of  funds  awarded  to 
sub-redplents. 

f.  "Generally  accepted  accounting 
principles"  has  the  meaning  specified  in  the 
Government  Auditing  Standards. 

g.  "Independent  auditor"  means: 

(1)  A  Federal,  State,  or  local  government 
auditor  who  meets  the  standards  specified  in 
the  Government  Auditing  Standards;  or 

(2)  A  public  accountant  who  meets  such 
standards. 

h.  "Internal  control  structure"  means  the 
policies  and  procedures  established  to 
provide  reasonable  assurance  that: 

(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  award  terms; 

(2)  Resources  are  safeguarded  agalitst 
waste,  loss,  and  misuse;  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reporta. 

1.  "Major  program"  means  an  individual 
award  or  a  number  of  awards  in  a  category 
of  Federal  assistance  or  support  for  which 
total  expenditures  are  the  higer  of  three 
percent  of  total  Federal  funds  expended  or 
SIOO.OOO,  on  which  the  auditor  will  be 
required  to  express  an  opinion  as  to  whether 
the  major  program  Is  being  administered  In 
compliance  with  laws  and  regulations. 

Each  of  the  following  cate^ries  of  Federal 
awards  shall  constitute  a  major  program 
where  total  expenditures  are  the  larger  of 
three  percent  of  total  Federal  funds  expended 
or  5100,000: 

— Research  and  Development. 

—Student  Financial  Aid. 

— Individual  awards  not  in  the  student  aid  or 

research  and  development  category. 

j.  "Management  dedsion"  means  the 
evaluation  by  the  management  of  an 
establishment  of  the  findings  and 
recommendations  Included  in  an  audit  report 
and  the  issuance  of  a  fiuaal  decision  by 
management  craoemlng  lu  response  to  such 
findings  and  reoomnendations,  including 
actions  conduded  to  be  necessary. 

k.  "Nonprofit  Institution"  means  any 
corporation,  trust,  assodation,  cooperative  or 


other  organization  which  1)  is  op>erated 
primarilv  for  scientific,  educational,  sarvloe, 
charitable,  or  similar  purpoeas  In  the  public 
interest;  2)  is  not  organized  primarily  far 
profit:  and  3)  uses  iu  net  {uoceeds  to 
maintain,  improve,  wad/ar  expand  ita 
operations.  The  term  "nonprofit  institutions" 
includes  institutions  of  hi^er  education, 
except  those  institutions  that  are  audited  as 
part  of  single  audita  in  accordance  with 
Qrcular  A-1 28  "Audita  of  State  and  Local 
Governments."  The  term  does  not  indude 
hospitals  which  are  not  affiliated  «vlth  an 
institution  of  higher  education,  or  State  and 
local  govemmenta  and  Indian  tribes  covered 
by  Circular  A-128  "Audita  of  State  and  Local 
Governments." 

1.  "Ovenight"  agency  nteans  the  Federal 
agency  that  provides  the  predominant 
amount  of  dired  funding  to  a  redpient  not 
assigned  a  cognizant  agency,  unless  no  dired 
funding  is  received.  Where  there  Is  no  dired 
funding,  the  Federal  agency  with  the 
predominant  Indlred  mndlng  nvill  assume 
the  general  ovenight  responsibilities.  The 
duties  of  the  ovenight  agency  are  described 
in  paragraph  4  of  this  Attachment 

m.  "Redpient"  means  an  organization 
receiving  financial  assistance  to  carry  out  a 
program  directly  from  Federal  agendes. 

n.  "Research  and  development"  indudes 
all  research  activities,  both  basic  and  applied, 
and  all  development  activities  that  are 
supported  at  unlvenlties,  colleges,  and  other 
nonprofit  institutions.  "Research"  is  defined 
as  a  systematic  study  directed  to%vard  fuller 
scientific  knowledge  or  understanding  of  the 
subject  studied.  "Development"  is  the 
systematic  use  of  knowledge  and 
underetanding  gained  from  research  directed 
toward  the  produdion  of  uaefol  materials, 
devices,  systeou,  or  methods,  including 
design  and  development  of  prototypes  and 
processes. 

o.  "Student  Financial  Aid"  indudes  thoee 
programs  of  general  student  assistance  In 
which  institutions  participata,  such  as  those 
authorized  by  Title  IV  of  the  Higher 
Education  Ad  of  1965  which  is  administered 
by  the  U.S.  Department  of  Education  and 
similar  programs  provided  by  other  Federal 
agencies.  It  does  not  include  programs  which 
provide  fellowships  or  similar  awards  to 
students  on  a  competitive  basis,  or  for 
specified  studies  or  research. 

p.  "Sub-recipient"  means  any  person  or 
government  department,  agency, 
establishment,  or  nonprofit  organization  that 
receives  finandal  assistance  to  carry  out  a 
program  through  a  primary  redpient  or  other 
sub-redpient,  but  does  not  Include  an 
Individual  that  is  a  benefidary  of  such  a 
program.  A  sub-redpient  may  also  be  a  dired 
recipient  of  Federal  awards  under  other 
agreementa. 

q.  "Vendor"  means  an  oiganizatton 
providing  a  recipient  or  su^redpient  with 
generally  required  goods  or  services  that  are 
related  to  the  administrative  suppoct  of  the 
Federal  assistance  program. 

2.  Audit  of  Nonprofit  Institutions. 

a.  Requirements  Bated  on  Awards 
Received. 

(1)  Nonprofit  Institutions  that  racaiv* 
$100,000  or  more  a  year  in  Federal  awards 
shall  have  an  audit  made  In  accordance  wiUi 
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tha  prottoloMoftfaliQroular.  Howvw, 
BOttpnAt  laatttutiaiM  noairiac  S100.000  or 
mora  bat  noBiviag  •wvd*  uodtr  only  OM 
prosmn  haw  tiw  optton  of  having  an  ludit 
of  tteir  iaatitutian  piaparad  ia  aooonknca 
with  the  pnnrisk»a  of  tha  Oicular  or  having 
an  audit  mada  of  tha  ona  pfogram.  For  prior 
or  nibaaquant  ymn,  whan  an  inatitubon  has 
only  loan  guaiantaas  or  ootatanding  loans 
that  %*ar«  mada  praviously.  tha  institutioa 
may  ba  rsquirad  to  conduct  audita  far  those 
programa.  in  acoordanca  with  regulations  of 
the  Fadanl  agendas  providing  those 
gusrinteas  or  loans. 

(2)  hkmprofit  institutions  that  raoaive  at 
least  S2SJ)00  but  leas  than  $100,000  a  year 
in  Federal  awards  shall  have  an  audit  made 
in  accordanca  with  this  Circular  or  have  an 
audit  made  of  each  Pedaral  awrard,  in 
accordance  with  Federal  laws  and 
regulations  governing  the  programs  in  which 
they  participate. 

(3)  Nmprofit  institutions  receiving  less 
than  $25,000  a  year  in  Federal  awards  are 
exempt  from  Federal  audit  requirements,  but 
records  must  be  available  for  review  by 
appropriate  officials  of  the  Federal  grantor 
agency  or  subgranting  entity. 

b.  Oren^t  by  Femtal  Agenciet. 

(1)  To  each  of  the  larger  nonprofit 
institutions  the  Office  of  Management  and 
Budget  (OMB)  will  assign  a  Federal  agency 
as  the  cognizant  agency  lor  monitoring  audits 
and  ensurti^  the  raeolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

(2)  Smaller  institutions  not  assigned  a 
cognisant  ^ency  will  be  under  tlvs  general 
oversight  of  the  Federal  agency  that  provides 
them  widi  the  most  funds. 

(3)  Assignments  to  Fadanl  cognizant 
agenciea  far  carrying  out  responsibilitiea  in 
this  section  are  set  forth  in  a  separate 
supplement  to  this  Circular. 

(4)  Federal  Government-owned,  contractor- 
opented  facilities  at  institutions  or 
laboratories  operated  primarily  far  the 
Government  are  not  included  in  the 
cognizance  assignments.  These  will  remain 
the  reapoosibility  of  the  contracting  agencies. 
The  llMad  assignments  cover  all  of  the 
functions  In  this  Circular  unless  otherwise 
indicated.  Tha  Office  of  Management  and 
Budget  will  coordinate  changes  ia  agency 
assignments. 

3.  Cofftitant  Agancy  Responsibilitiet.  A 
cognizant  agency  shall: 

a.  Ensure  that  audit  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

b.  Provide  technical  advice  and  liaison  to 
institutiaas  and  independent  auditors. 

c.  Obtain  or  make  quality  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

d.  Promptly  Inibrm  other  affected  Federal 
agendas  and  appropriate  Federal  law 
enftarcament  officials  of  any  reported  illegal 
acts  or  iiregutavities.  A  co^iizant  agency 
should  also  infarm  State  or  local  law 
enfarcament  and  proaecutlng  authorities,  if 
not  advised  by  the  redpient.  of  any  violation 
of  law  vrithin  their  Jurisdiction. 

«.  Advto  Dw  radpimt  of  audits  d>at  have 
bem  fannd  not  to  have  mat  the  requirements 


sat  farth  la  tUa  Clicalar.  In  sncfa  instances, 
tha  redpiant  wiU  work  with  tha  auditor  to 
take  corrective  action.  If  uaiecUw  action  ia 
not  taken,  the  cognizant  agsacy  shall  notify 
the  red]rien(  and  Federal  ewarding  agencies 
of  the  facts  and  make  reoommendationa  far 
follow-up  actloB.  Maior  inadequadas  or 
repetitive  substndard  narformanoa  of 
independnat  auditors  shall  be  refBrred  to 
appropriate  professional  bodies  for 
disdplinary  action. 

1  Coordinate,  to  the  extent  practicable, 
audits  or  reviews  made  for  Federal  agendee 
that  are  in  addition  to  the  audits  made 
pursuant  to  this  Circular,  so  that  tha 
additional  audits  or  reviews  build  upon 
audits  performed  in  accordance  vrith  the 
Circular. 

g.  Ensure  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

h.  Seek  the  views  of  other  Interested 
agendes  belore  completing  a  coordinated 
program. 

i.  Help  coordinate  the  audit  work  and 
repotting  responsibilities  among  independent 
public  accountants,  State  auditors,  and  both 
resident  and  non-resident  Federal  auditors  to 
achieve  the  moat  cost-effedive  audit 

4.  Overset  Agency  BespongibUitin.  An 
oversight  agency  shall  provide  technical 
advice  and  counsel  to  institutions  and 
independent  auditors  when  requested  by  the 
recipient.  The  oversight  agency  may  assume 
all  or  some  of  the  responsibilities  normally 
performed  by  a  cognizant  agency. 

5.  Recipient  ReKponBibUities.  A  recipient 
that  receivea  a  Federal  award  and  providee 
$25,000  or  more  of  It  during  iU  fiscal  year  to 
a  sub-recipient  shall: 

a.  Ensure  thet  the  nonprofit  lnstituti<»  sub- 
recipients  that  receive  $25,000  or  more  have 
met  the  audit  requirementa  of  this  Circular, 
and  that  sub-redpients  subjed  to  OMB 
Qrcular  A-128  have  met  the  audit 
requirements  of  that  CircuUr, 

b.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
sulyrecipient  audit  report  in  instances  of 
noncompliance  with  Federal  laws  and 
regulations; 

c  Consider  whether  sub-recipient  audits 
necessitate  adjustment  of  the  recipient's  own 
records;  and 

d.  Require  each  sub-recipient  to  permit 
independent  auditors  to  have  access  to  the 
records  and  fin^cial  statements  as  necessary 
for  the  recipient  to  comply  \iinth  this  Circular. 

6.  Relation  to  Other  Audit  Requirements. 

a.  An  audit  made  in  accordance  with  this 
Circular  shall  be  in  lieu  of  any  financial  audit 
required  under  individual  Federal  awards. 
To  the  extent  that  an  audit  made  in 
accordance  %vith  this  Circular  provides 
Federal  agendes  with  the  infonnation  and 
assurances  they  need  to  carry  out  their 
overall  responsibilities,  they  shall  rely  upon 
and  use  such  information.  However,  a 
Federal  agency  shall  make  any  additional 
audits  or  reviews  necessary  to  carry  out 
responsibilities  under  Federal  law  and 
regulation.  Any  additional  Federal  audits  or 
reviews  shall  be  planned  and  carried  out  in 
such  a  way  as  to  build  upon  work  performed 
by  the  Independent  auditor. 

b.  Audit  planning  by  Pedaral  audit 
agendes  should  cooaidar  the  extent  to  which 


reliance  can  be  placed  upon  work  parfcnned 
by  other  auditors.  Such  auditors  indoda 
State,  local.  Federal,  and  other  independent 
auditors,  and  a  rsdpiant's  iatemal  auditors. 
Reliaaoe  placed  upon  the  work  of  other 
auditors  should  be  documented  and  in 
accordanca  with  GovnmnenI  Auditing 
Standardi. 

c.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Pedaral  Mendes  to 
make  or  conttad  far  audits  and  avaluatioaa 
of  Pednal  awarda.  ncr  do  they  limit  tha 
authority  of  any  Federal  agency  Inspector 
General  or  other  Federal  offidaL 

d.  The  provisions  of  this  Circular  do  not 
authorize  any  institution  or  sub-redpient 
thereof  to  constrain  Federal  agendes.  in  any 
manner,  from  carrying  out  additional  audits, 
evaluatioiu  or  revievra. 

e.  A  Federal  agency  that  makae  or  oontracla 
for  audiU.  in  addition  to  the  audita  mada  by 
recipients  pursuant  to  this  Circular,  shall, 
consistent  with  other  applicable  laiva  and 
regulations,  arrange  for  mnding  the  cost  of 
such  additional  audiU.  Such  additional 
audits  or  reviews  include  finandal. 
performance  audits  and  program  evaluations. 

7.  Frequency  of  Audit.  Audits  shall  usually 
be  performed  annually  but  not  less  frequent^ 
than  every  two  years. 

8.  Sanctions.  No  audit  costs  may  be 
charged  to  Federal  awards  when  audits 
required  by  this  Circular  have  not  been  mada 
or  have  been  made  but  not  in  acoordanca 
with  this  Circular.  In  cases  of  continued 
inability  or  unwillingness  to  have  a  proper 
audit  in  accordance  with  the  Circular, 
Pedaral  agencies  must  consider  appropriate 
sanctions  Including: 

—withholding  a  percentage  of  awards  until 
the  audit  is  completed  satisbdorily; 

—withholding  or  diaallowing  overhead  costs: 
or 

—suspending  Federal  awards  until  the  audit 
is  made. 

9.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
awards.  The  charges  may  be  oonsidared  a 
dired  cost  or  an  allocateid  Indliad  coat, 
determined  in  accordance  with  tha 
provisions  of  Circular  A-21,  "Cost  Prindplas 
for  Universities"  or  Circular  A-122,  "Cost 
Principles  for  Nonprofit  Organizations."  PAR 
subpart  31.  or  othar  applicula  coat 
prindplas  or  regulations. 

10.  Auditor  Selection.  In  arranging  for 
audit  services  Institutions  shall  follow  the 
procurement  standards  preacribad  by 
Qrcular  A-110,  "Uniform  RaquireoMnts  far 
Grants  and  Agreements  with  Institutions  of 
Higher  Education.  Hospital  and  othar 
Nonprofit  Organizations." 

1 1 .  Small  and  Minority  Audit  Firms. 

a.  Small  audit  firms  and  audit  firms  owaad 
and  controlled  by  socially  and  aconomlcally 
disadvantaged  individuals  shall  have  tha 
maximum  practicable  opportimity  to 
participate  in  contracts  awarded  to  fiilfill  the 
requiramants  of  this  Circular. 

b.  Recipients  of  Pedaral  awards  shall  take 
the  followring  steps  to  fiuthar  this  goal: 

(1)  Ensure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  sodaUy  and 
economically  disadvantagad  individuals  an 
used  to  the  fcillest  extent  prartlcdbla; 
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(2)  Make  Infonnatlon  on  {brthcoming 
opportunitlM  available  and  arrange 
timeframes  for  the  audit  to  encourage  and 
fiaciUtate  participation  by  tmall  audit  firms 
and  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals; 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger  audits 
intend  to  subcontract  with  small  audit  firms 
and  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals; 

(4)  Encourage  contracting  with  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs,  and  in  cases  where 
this  is  not  possible,  assure  that  these  firms 
are  given  consideration  for  audit 
subcontracting  opportunities; 

(5)  Encourage  contracting  with 
consortiums  of  small  audit  firms  as  described 
in  section  (1),  above,  when  a  contract  is  too 
large  for  an  individual  small  audit  firm  or 
audit  firm  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals; 
and 

(6)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  or  audit  firms  owned  and  controlled  by 
socially  and  eoonomically  disadvantaged 
individuals. 

12.  Scope  of  Audit  and  Audit  Objectives. 

a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
Government  Auditing  Standards  developed 
by  the  Compbnller  General  of  the  United 
States  covering  financial  audits.  An  audit 
under  this  Circular  should  be  an 
organization-wide  audit  of  the  institution. 
However,  there  may  be  instances  where 
Federal  auditors  are  performing  audits  or  are 
planning  to  perform  audits  at  nonprofit 
institutions.  In  these  cases,  to  minimize 
duplication  of  audit  work,  a  coordinated 
audit  approach  may  be  agreed  upon  between 
the  independent  auditor,  the  recipient  and 
the  cognizant  agency  or  the  oversight  agency. 
Those  auditors  who  assume  responsibility  for 
any  or  all  of  the  reports  called  for  by 
paragraph  15  should  follow  guidance  set 
forth  in  Government  Auditing  Standards  in 
using  work  performed  by  others. 

b.  The  auditor  shall  determine  whether: 

(1)  The  financial  statements  of  the 
institution  present  fairly  its  financial  position 
and  the  results  of  its  operations  in 
accordance  with  generally  accepted 
accounting  principles; 

(2)  The  institution  has  an  internal  control 
structure  to  provide  reasonable  assurance 
that  the  institution  is  managing  Federal 
awards  in  compliance  with  applicable  laws 
and  regulations,  and  controls  that  ensure 
compliance  with  the  laws  and  regulations 
that  could  have  a  material  impact  on  the 
financial  statements;  and 

(3)  The  institution  has  complied  with  laws 
and  regulations  that  may  have  a  direct  and 
material  effisct  on  its  financial  statement 
amounts  and  on  each  major  Federal  program. 

13.  Internal  Controls  Over  Federal  Awards: 
Compliance  Reviews. 


a.  General.  The  independent  auditor  shall 
determine  and  report  on  whether  the 
recipient  has  an  internal  control  structure  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  awards  in  compliance  with 
applicable  laws,  regulations,  and  contract 
terms,  and  that  it  safeguards  Federal  funds. 
In  performing  these  reviews,  independent 
auditors  should  rely  upon  work  performed  by 
a  recipient's  internal  auditors  to  the 
maximum  extent  possible.  The  extent  of  such 
reliance  should  be  based  upon  the 
Government  Auditing  Standards. 

b.  Internal  Control  Review. 

(1)  In  order  to  provide  this  assurance  on 
internal  controls,  the  auditor  must  obtain  an 
understanding  of  the  internal  control 
structure  and  assess  levels  of  internal  control 
risk.  After  obtaining  an  understanding  of  the 
controls,  the  assessment  must  be  made 
whether  or  cot  the  auditor  intends  to  place 
reliance  on  the  internal  control  structure. 

(2)  As  part  of  this  review,  the  auditor  shall: 

(a)  Perform  tests  of  controls  to  evaluate  the 
effectiveness  of  the  design  and  operation  of 
the  policies  and  procedures  in  preventing  or 
detecting  material  noncompliance.  Tests  of 
controls  will  not  be  required  for  those  areas 
where  the  internal  control  structure  policies 
and  procedures  are  likely  to  be  ineffective  in 
preventing  or  detecting  noncompliance,  in 
which  case  a  reportable  condition  or  a 
material  wealuiess  should  be  reported  in 
accordance  with  paragraph  IS  c(2)  of  this 
Circular. 

(b)  Review  the  recipient's  system  for 
monitoring  sut>-recipients  and  obtaining  and 
acting  on  sub-recipient  audit  reports. 

(c)  Determine  whether  controls  are  in  effect 
to  ensure  direct  and  indirect  costs  were 
computed  and  billed  in  accordance  with  the 
guidance  provided  in  the  general 
requirements  section  of  the  compliance 
supplement  to  this  Circular. 

c.  Compliance  Review. 

(1)  The  auditor  shall  determine  whether 
the  recipient  has  complied  with  laws  and 
regulations  that  may  have  a  direct  and 
material  effect  on  any  of  its  major  Federal 
programs.  In  addition,  transactions  selected 
for  non-major  programs  shall  be  tested  for 
compliance  with  Federal  laws  and 
regulations  that  apply  to  such  transactions. 

(2)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance, 
recipients  shall  identify,  in  their  accounts,  all 
Federal  fonds  received  and  expended  and  the 
programs  imder  which  they  were  received. 
This  shall  include  funds  received  directly 
from  Federal  egencies,  through  other  State 
and  local  governments  or  other  recipients.  To 
assist  recipients  in  identifying  Federal 
awards,  Federal  agencies  and  primary 
recipients  shall  provide  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
numbers  to  the  recipients  when  making  the 
awards. 

(3)  The  review  must  include  the  selection 
of  an  adequate  number  of  transactions  from 
each  major  Federal  financial  assistance 
program  so  that  the  auditor  obtains  sufficient 
evidence  to  support  the  opinion  on 
compliance  required  by  paragraph  15c(3)  of 
this  Attachment.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditors' 
professional  judgment  considering  such 


factors  as  the  amount  of  expenditures  for  the 
program;  tlie  newness  of  the  program  or 
changes  in  its  conditions;  prior  experience 
with  the  program  particularly  as  revealed  In 
audits  and  other  evaluations  (e.g., 
inspections,  prosram  reviews,  or  system 
reviews  requirea  by  Federal  Acquisition 
Regulations);  the  extent  to  which  the  program 
is  carried  out  through  sub-recipients;  the 
extent  to  which  the  program  contracts  for 
goods  or  services;  the  lave!  to  which  this 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight;  the  adequacy  of  the  controls  for 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulations;  and  the 
potential  impact  of  adverse  findings, 

(4)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— the  amounts  reported  as  expenditures  tvere 

for  allowable  services,  and 
— the  records  show  that  those  who  received 

services  or  benefits  were  eligible  to  receive 

them. 

(5)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 

— matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met, 

— Federal  financial  reports  and  claims  for 
advances  and  reimbursement  contain 
information  that  is  supported  by  books  and 
records  from  which  the  basic  financial 
statements  have  l)een  prepared,  and 

— amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  1) 
OMB  Circular  A-21,  "Cost  Principles  for 
Educational  Institutions";  2)  matching  or 
cost  sharing  requirements  in  Circular  A- 
110,  "Uniform  Requirements  for  Grants 
and  Apwjments  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Nonprofit 
Oi^anizations";  3)  Circular  A-122,  "Cost 
Principles  for  Nonprofit  Organizations";  4) 
FAR  subpart  31  co«t  principles:  and  5) 
other  applicable  cost  principle*  or 
regulations. 

(6)  The  principal  compliance  requirements 
of  the  largest  Federal  programs  may  be 
ascertained  by  referring  to  the  "Compliance 
Supplement  for  Single  Audits  of  Educational 
Institutions  and  Other  Nonprofit 
Organizations,"  and  the  "Compliance 
Supplement  for  Single  Audits  of  State  and 
Local  Governments,"  issued  by  OMB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplements,  the  auditor  should 
ascertain  compliance  requirements  by 
reviewing  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 

(7)  Transactions  related  to  other  awards 
that  are  selected  in  connection  with 
examinations  of  financial  statements  and 
evaluations  of  internal  controls  shell  be 
tested  for  compliance  with  Federal  laws  and 
regulations  that  apply  to  such  transactions. 

14.  Illegal  Acts.  If,  during  or  in  connection 
with  the  audit  of  a  nonprofit  institution,  the 
auditor  becomes  aware  of  illegal  acts,  such 
acts  shall  be  reported  in  accordance  with  the 
provisions  of  the  Covemmenf  Auditing 
Standards. 

15.  Audit  Reports. 

a.  Audit  reports  must  be  prepared  at  the 
completion  of  the  audit. 
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b.  The  rodHraport  dull  ftato  dwttfw  ludit 
was  nude  tai  aooarlaiioe  with  the  provisions 
oftfaisdicolar. 

c  The  report  shall  be  made  np  of  at  least 

the  following  three  parts: 

(1)  The  financial  statements  and  a  schedule 
of  Federal  awards  and  the  auditor's  report  on 
the  statements  and  the  schedule.  The 
schedule  of  Fedaral  awards  should  identify 
major  programs  and  show  the  total 
expenditures  for  each  program.  Individual 
major  programs  other  than  Research  and 
Development  and  Student  Aid  should  be 
listed  by  catalog  number  as  identified  in  the 
Catalog  ofFadaral  Dommtic  Assistance. 
Expenditures  for  Federal  programs  other  than 
mnjor  programs  shall  be  shown  under  the 
caption  "other  Federal  assistance."  Also,  the 
value  of  non-cash  assistance  such  ae  loan 
guarantees,  food  commodities  or  donated 
surplus  propertiea  or  the  outstanding  balance 
of  kMDS  should  be  diacloaed  in  dw  schedule. 

(2)  A  writtan  report  of  the  independent 
auditor's  imderstanding  of  the  internal 
control  structure  and  the  assessment  of 
control  risk.  The  auditor's  report  should 
include  as  a  ml"*""""- 1)  The  scope  of  the 
work  ia  obtaining  understanding  of  the 
intamal  coBtroI  stmcture  tmd  in  assessing  the 
control  riA.  2)  tfie  nonprofit  institution's 
■igii<*«'Mit  intamal  controls  or  control 
structure  tnrl^MWwg  the  controls  established 
to  enson  campHanoe  with  laws  and 
regulations  that  have  a  material  impact  on 
the  fjninr**'  statements  and  thoae  that 
provide  reasonaUe  assurance  that  Federal 
awards  an  being  manafed  in  compliance 
with  ai^licabte  laws  and  regulations,  and  3) 
the  rapolrida  oondltians,  including  the 
ideottficatioD  of  material  weaknesses, 
idaatifled  as  aieault  of  the  auditor's  work  in 
understanding  and  if— — '"fl  the  control  risk. 
If  the  audltar  limits  his/her  oonsideretian  of 


regufartians  pertaining  to  financial  reports 

and  claims  nr  advances  and 

reimbuiseujents; 
—A  statement  of  positive  assurance  on  those 

items  that  wen  teeted  for  compHance  and 

negative  assurance  on  those  items  not 

tested; 
— Material  findings  of  noncompliance 

presented  in  their  proper  perspective: 

•  The  size  of  the  universe  in  number  of 
items  and  dollars. 

•  Tl  <>  number  and  dollar  amount  of 
trarst'Ctions  tested  by  the  auditors. 

•  The  number  and  oomtponding  dollar 
amount  of  <nstan«'w  of  noncompliance: 
—Where  findings  are  specific  to  a  particular 

Federal  award,  an  ideotificatian  of  total 
amounts  questioned,  if  any,  far  each 
Federal  award,  as  a  result  of 
noncompliance  and  the  auditor's 
recommendatioBs  far  necessary  corrective 
action. 

c  The  three  pvts  of  the  audit  report  may 
be  bound  into  a  single  doctunent.  or 
presented  at  the  same  time  as  separate 
documents. 

d.  Nonmalerlal  findings  need  not  be 
discloeed  widi  the  oompliance  report  but 
should  be  reputed  in  writing  to  me  recipient 
in  a  eeparate  commnntnation.  "Hie  radpiant. 
in  turn,  should  forward  the  findings  to  the 
Federal  grantor  agencies  or  sufagiantar 


die  iataoMl  coatral  slfuctura  for  any 
tiie  dicumstaaoaa  should  be  disdoeed  in  the 
report. 
(3)  TIm  auditor's  report  on  compHanoe 

— An  oiilidaa  ••  to  wfaather  each  maicr 
Pwtanl  ptognB  was  betng  admiBistared  in 
compUance  with  hwre  and  ragiiltinsia 
appUcable  to  tka  nattars  daaoibad  in 
pa^r^ih  13(d(3)  of  tlUa  Attarhiaswt. 
Inchidl^oaBqiUaiioa  with  laws  and 


e.  All  fraud  or  illegal  acts  or  indicatioaa  of 
such  acts,  lachiding  all  questioned  coats 
found  as  die  result  of  thaee  acts  that  aodltars 
become  awata  of.  may  be  covered  in  a 
separata  witttan  taport  sufamittad  in 
accordance  with  the  Cusiiuiianr  Aodttim 

t  The  auditor's  report  dnuld  diadoaa  the 
statu*  of  kaoem  hot  uBcorreOad  slgniflraat 
material  f*'«<<*»»flp  and  "y  "*""'«■'»******"*»  from 
prior  audits  that  afhct  the  cunaot  audit 
objeodva  as  apedfiad  in  the  Govanuaaat 
Auditing  Standads. 

g.  In  additional  to  AaaodH  report,  tta 
radpiant  shall  provida  a  report  of  Us 
commeBti  on  the  ^'^^^^'gr  and 
recommaodatians  ia  tha  report,  including  a 
plan  ftaruaiaUiva  action  taken  or  plmnad 
and  CBSBBsniB  on  the  statue  of  oomdhw 
action  taken  on  prior  findinga.  If  oomctiva 
action  is  not  aaoaaaatr.  a  stataoMnt 


describing  the  reason  it  is  not  should 
accompany  the  audit  report 

h.  Copies  of  the  audit  report  shall  be 
submitted  in  acoordanoe  with  the  reporting 
standards  for  flfwc^a*  audits  contained  in 
the  Government  Auditing  Standards.  Sub- 
recipient  auditon  shall  submit  copies  to 
recipients  Ihat  provided  Federal  awards.  The 
report  shall  be  due  within  30  days  aflar  the 
onnpletion  of  the  audit,  but  the  audit  should 
be  completed  and  the  report  submitted  not 
later  than  13  months  after  the  end  of  the 
redpient's  fiscal  year  unless  a  longer  period 
is  a^eed  to  with  the  cognizant  or  oversight 
agency. 

i.  RecipienU  of  more  than  $100,000  in 
Federal  awards  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to 
a  central  clearinghouse  to  be  designated  by 
the  OfTice  of  Management  and  Budget.  The 
dearinghouse  will  keep  completed  audit 
reports  on  file. 

j.  Redpients  shall  keep  audit  reports, 
including  sufaredpiaDt  reports,  on  file  far  * 
three  years  from  their  issuance. 

16.  Audit  Resolution. 

a.  As  provided  in  paragraph  3,  the 
cognizant  agency  shall  be  lesponsibla  frir 
ensuring  the  resohition  of  aucUt  findings  that 
afiisd  the  programs  of  man  than  one  Fedaral 
agency.  RMohition  of  findings  that  relate  to 
the  programs  of  a  single  Federal  agency  will 
be  the  respondbility  of  the  recipient  and  the 
agency.  Alternative  arrangements  may  be 
made  on  case-by-can  basis  by  agreamaitt 
among  the  agenidea  conoenied. 

b.  A  management  dedsioD  shall  be  made 
«vithin  six  months  after  receipt  of  the  report 
by  the  Fednal  agendes  responsiUe  for  audit 
resfriutfaiL  Corrective  action  should  pracaad 
as  rapidly  as  poaslble. 

17.  AadH  Workpaper*  and  Reports. 
Woricpapen  and  reports  shall  be  retained  for 
a  mininium  of  three  yean  ban  the  data  of 
the  audit  report,  unlaw  the  andHorbnatifled 
in  writing  ty  the  cognizant  agency  to  eaclend 
the  retention  period.  Audit  woriqmen  shaD 
be  made  available  upon  raq;ae*t  to  me 
cognizant  agency  or  Ita  deaipiaa  or  Am 
General  Accounting  OlBoa.  at  tta  wwiplatlnn 

oftlMBttdIt 
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This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documsnli  having  9>n«'^ 
appitcat)iUty  and  legal  sffsct,  most  of  wNch 
are  keyed  to  and  codHied  in  the  Code  of 
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50  tMes  pursuant  to  44  U.S.C.  1510. 
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the  Superintendent  of  Docunisnts.  Prtcee  of 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  703 

Invastment  and  DapoaR  ActivHIaa 

AGENCY:  National  Credit  Union 

Administration. 

ACTION;  Final  rule;  corrections. 

SUMMARY:  In  the  Federal  RegislOT  of 
June  30, 1993,  beginning  on  page  34868 
a  final  rule  concerning  part  703 
(investment  and  deposit  activities)  of 
the  NCUA  Regulations  was  published. 
Inadvertent  errors  were  made  in  the 
SUMMARY  and  SUPPLEMENTARY 
MRMMATION  sections  of  the  document 
and  in  the  regulatory  language.  This 
document  muces  the  corrections. 
EFFECTIVE  DATE:  August  4. 1993. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington,  DC  20456. 
rOR  FURTHER  MFORMATMN  CONTACT.  Dan 
Gordon,  Investment  Officer,  Office  of 
Examination  and  Insurance,  (800)  755- 
5999,  or  Lisa  Henderson,  Staff  Attorney, 
(202)  682-9630,  at  the  above  address. 

By  the  National  Credit  Union 
Administration  Board  on  July  20, 1993. 
Becky  Baker, 
Secretary  of  the  Board. 

In  final  rule  document  93-15221, 
beginning  on  page  34868,  in  the  issue  of 
June  30, 1993,  the  following  corrections 
are  made: 

1.  On  page  34868,  in  the  SUMMARY 
section,  third  column,  first  paragraph, 
remove  the  third  sentence,  which  begins 

with,  "A  floating  rate  CMO  or  REMIC 

•-  *  •»• 

2.  On  page  34869,  first  colimui,  first 
fiill  paragraph,  remove  the  second 
sentence  which  begins  with,  "The  price 
sensitivity  test  must  be  applied  *  *  *" 

f703J    [Amended] 

3.  On  page  34870.  first  column. 
S  703.5(^(l)(ii)(A),  add  the  word 
"sustained"  before  the  word  "parallel." 


4.  On  page  34870,  first  column, 

§  703.5(g)(2),  substitute  the  words  "this 
paragraph  (gj"  for  the  words  "paragraph 
(g)  of  this  section." 

5.  On  page  34870,  second  column, 

§  703.5(i)(2),  add  the  word  "the"  before 
the  word  "contractual." 

(PR  Doc  93-18573  Filed  8-3-93;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Admlnlatratlon 


14  CFR  Part  39 

[Docket  No.  91-ANE-«5; 
8637;  AO  93-14-13] 


AmwionMfn  3^* 


Alrworthlnaaa  Diractivaa;  Taxtron 
Lycoming  AI.F502R  and  AI.F502L 
Sarlaa  Turtwtan  Englnaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Textron  Lycoming 
ALF502R  and  AI^502L  series  turbofan 
engines,  that  requires  rework  of  the 
thkd  stage  turbine  disk  blade  slot,  and 
marking  the  third  stage  tiubine  rotor 
shaft  assembly  to  show  compliance  with 
this  AD.  This  amendment  is  prompted 
by  reports  of  cracks  found  at  the  base  of 
the  blade  retention  rivet  slot  on  48 
turbine  disks.  The  actions  specified  by 
this  AD  are  intended  to  prevent  third 
stage  turbine  disk  failiue  that  can  result 
in  inflight  engine  shutdown. 
DATES:  Effective  October  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  October  4. 
1993. 

ADDRESSES:  The  service  inframation 
referenced  in  this  AD  may  be  obtained 
bom  Textron  Lycoming,  550  Main 
Street.  Stratford.  Connecticut  06497. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Btu-lington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC 
FOR  FURTHER  »<FORMATION  CONTACT: 
Mark  Rumizen,  Aerospace  Engineer, 


Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299:  telephone  (617) 273-7087, 
fax  (617)  270-2412. 
SUPPI^MENTARY  MF0RMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming 
ALF502R  and  ALF502L  series  turbofan 
engines  was  published  in  the  Federal 
Register  en  August  19. 1992  (57  FR 
37488).  That  action  proposed  to  require 
rework  of  the  third  stage  rotor  turbine 
disk  blade  slot  to  eliminate  stress 
concentrations  in  the  blade  retention 
rivet  slot.  That  action  also  proposed  to 
require  marking  the  third  stage  txubine 
rotor  shaft  assembly. 

The  FAA  referred  in  the  NPRM  to 
Textron  Lycoming  SB  No.  ALF502R  72- 
270.  and  ALF502L  72-720.  both  dated 
May  21, 1991.  Textron  Lycoming  has 
issued  Service  Bulletin  (SB)  No. 
ALF502R  72-270,  Revision  1,  dated 
March  31. 1992.  and  SB  No.  ALF502L 
72-270.  dated  April  30. 1993.  This  final 
rule  has  been  modified  accordingly  to 
reflect  the  updated  versions  of  these 
service  bulletins. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
received  one  comment  which  expressed 
no  objection  to  the  proposal  or  the 
FAA's  determination  of  the  cost  to  the 
public.  After  careful  review  of  the 
available  data,  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed. 

lliere  are  approximately  900 
ALF502R  and  ALF502L  turbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
300  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  10  work 
hours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$30  per  engine.  Based  on  these  figures, 
Uie  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $174,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  amoog  the  < 
levels  of  govemment.  TheMfora.  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  reie  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Faderaiiani . 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


For  the  reeaens  discvssed  above.  I 
certify  uMit  this  action  (I)  is  not  a  **raafor 
rule"  under  Executive  Order  12291;  Vh 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11D34.  Febmary  2S.  1979h  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  • 
substantial  number  off  small  entities 
\mder  the  criteria  of  the  Regrdatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOORESSES." 

Lisi  of  S«Aiecta  ia  14  cm  Part  99 

Air  TkaMpuitatioa.  AinaA.  Aviation 
Saiety.  lacorporatioB  by  lofaience. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— ARWORTHINESS 
DIRECTIVES 

1.  The  au&ority  citation  for  part  39 
continues  to  read  as  follows: 

iHhwilj.  49  USJC  Afp.  13S4(a).  1421 
and  142J;  49  US.C.  10l(gh  aad  14  CTX 
11.89. 


•3-14-13  Tntraa  I^rcoBlag:  Amendment 
39-8637.  Docket  91-ANE-55. 

AppHcabiUtr-  TMbon  Lyooniag  ALFS02R 
and  ALF5a2L  iBibaiM  «i«iiiw  instaUad  cm 
Inil  not  liaoitad  le  British  Atoapuca  BAa-146 
and  (knadair  Challenger  CL600  ainnft. 

CompUaace:  Raquiied  as  indicated,  unless 
accomplished  previously. 

To  prevent  third  stage  turbine  disk  fsihiTe, 
which  could  result  in  engine  shutdown, 
accomplish  the  foUowii^ 

(a)  For  ALF502R  series  engines  with 
installed  third  stage  turbine  rotor  shaft 
iiiamliliii  PM  Nnafaar tP/N)  2-l<3-e«e- 
12.  P/N  2-143-040-15.  or  P/N  2-143-040- 
16.  lawak  te  tkiid  Stage  taibuM  disk  Made 
slots  and  mark  the  third  stage  turbine 
assembly  with  a  new  part  annbar  ia 
accordance  with  the  Accomplishment 
Instructions  of  Textron  Lycoming  Service 
Bulletin  (SB)  No.  ALF502R  72-270.  dated 
March  31, 1992,  or  replace  with  a  serviceable 
part  as  follows: 

(1)  For  third  stage  turbine  disks  with 
15,000  or  note  cycles  in  service  (OS)  on  Ae 
effective  data  af  this  AO.  within  1  WO  CIS 
after  the  effective  date  af  this  AD. 

(2)  For  third  stage  turbine  disks  with 
10.000  or  more  OS  bat  less  than  1S,«00  OS 
on  the  effective  date  of  this  AD.  within  14W0 
as.  after  the  effioctive  date  of  this  AO.  or  at 
tha  acxt  shop  visit,  whichever  occurs  later, 
but  prior  te  aoammlaliog  \SJOOO  CIS  siaoa 
now. 

(3)  For  third  stage  taiiuna  disks  with  lass 
than  10,000  CIS  on  tiia  affective  date  of  this 
AD,  at  the  next  blade  removal,  but  prior  to 
acamiulating  13,(Xn  CIS  since  new. 

(4)  For  third  stage  tuibine  disks  not 
reworked  ia  aocovdanoe  with  the 
raquireneats  of  tibs  AO  aad  installed  oa 
Textron  ALF-502R  eagmes  as  replaceneat 
disks  whan  coiaplying  with  this  paragraph, 
accomplish  the  requirements  of  this 
paragraph  as  to  that  replacement  disk. 

(b)  For  ALF502L  series  engines  with 
installed  third  stage  turbine  rotor  shaft 
assmnbliee.  Fait  Number  (P/N)  2-143-040- 
10.  P/N  2-143-MO-11.  P/N  2-143-040-12. 
P/N  2-143-O40-1S.  or  P/N  2-143-040-lfi. 


rewaik  iie  thM  stafB  IuiUbs  disk  Uada 
slots  and  mark  the  third  stage  turbine 
assembly  with  a  new  part  number  in 
accordance  with  the  Accomplishment 
Instructions  of  Textrbn  Lycoming  SB 
ALFS02L  72-270.  dated  April  30, 1993.  er 
replace  with  a  serviceable  part  as  foUowr 

(1)  Par  third  slags  turfaiae  disks  wift 
1S.an  or  aooie  OS  eo  Hw  effective  data  of 
this  AO.  wiriiia  V009ClSaflBrtiw  afisctiva 
date  of  this  M>. 

(2)  For  third  stage  turimw  disks  with 
10,000  or  more  CIS  but  less  than  15,000  CIS 
on  the  effective  date  of  this  AD,  within  1,000 
CIS  after  Ae  effective  date  of  this  AD  or  et 
the  next  lAiop  visit.  wMchever  occurs  later, 
Init  prior  to  acouamlating  16,000  CIS  since 
new. 

(3)  For  thwd  stage  turbtne  disks  with  lees 
than  10,000  CIS  on  the  effective  date  of  this 
AD,  at  the  next  Mads  asraoval,  tMit  prior  to 
accumulating  13,000  CIS  since  new. 

(4)  For  third  stage  tuibine  disks  not 
reworked  in  accordance  with  the 
requirements  of  this  AD  and  installed  on 
Textron  Lyamiag  ALF-S02L  eogioes  as 
replacement  disks  when  complying  with  this 
paragraph,  accomplish  the  requirements  off 
this  paragraph  as  to  that  replaoeeMnt  disk. 

(c)  For  the  piiiyaeftiiis  AD.  a  shop  visit 
is  deHned  as  the  induction  of  an  engine  into 
a  shop  for  maintenance. 

(d)  An  alternative  method  of  compliaiice  or 
adjustment  of  tha  oonpliaooe  tioie  that 
provides  an  aoceptabls  lavd  of  safety  may  be 
used  if  approved  by  the  MaBager.  Engine 
CertiflcatioB  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  (he 
Manager.  Engine  CertiHcation  OfRce. 

Note:  Information  concerning  the  existence 
of  approved  attemative  methods  of 
compliance  with  Qua  aiiworthioess  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  penaits  may  be  issued  ia 
accordance  «vith  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  rework  and  reidentiiication  shall  be 
done  in  accordanoe  with  the  following 
Textron  Lycoming  service  bulletins: 


DooumentNo. 


Pages 

1-4 

5 

6-7 

8-10 

1-13 


Revision 


Dale 


ALF502R  72-270 


Total  pagerlO 
ALFS02L  72-270 
ToW  pagae:  13 


1  _.., 

wnginai 
1  


Original 


MarctiSI,  1992. 
June  28. 1991. 
March  31,  1992. 
Jiine28, 1S91. 

>V)r«  30.  1993. 


This  iaoorporatKia  tiy  refsreiice  aras 
approved  by  the  D^edor  of  the  Federal 
Register  ia  accardanoe  srith  5  U.S.Q  SSZM 
and  1  C7R  part  51.  Gepies  awy  be  obtained 
freBTextvoa  Lyoadng.  SSg  Mdn  Street. 
Stratford.  Cooaecticut  60497.  Copies  may  be 
inspected  at  the  FAA.  New  Englwd  Region, 
Office  of  tha  Assistant  Chief  Coimsel.  12  New 


England  Executive  Park.  BurKsgton,  MA;  or 
at  the  Office  of  the  Federal  Register,  BOO 
North  Capitol  Street  NW..  suite  700. 
Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
October  4, 1993. 


Issued  ia  Burhagtoa.  Massachusetts,  oa 
July  IS.  1993. 
Jack  A.  Sain, 

Manager,  Engine  and  Pmpeiler  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  93-18514  Filed  8-3-93: 8:45  am] 
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14CFRP«t39 

IDoekM  No.  •MIM-114-A0;  Aiwndtwnt 
M-M40;AOn-1S-0q 

AlrwortMiMM  MrecllvM;  McDonnell 
Pft^tflftt  Model  110-11  Series 


AQENCV:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comnients. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
EJouglas  Model  MD-11  series  airplanes. 
This  action  requires  installing  a  retainer 
assembly  on  the  upper  pedestal  flap/slat 
control  module  quadrant  in  the  flight 
compartment.  This  amendment  is 
prompted  by  several  incidents  of 
inadvertent  slat  deployment  during 
flight  at  cruise  altitude.  The  actions 
spedfled  in  this  AD  are  intended  to 
prevent  inadvertent  slat  deployment 
dining  flight  at  cruise  altitude,  which 
could  result  in  abrupt  pitch  up  and 
consequent  injury  to  crew  ana 
passengera.  Inadvertent  slat  deployment 
also  could  create  significant  vibrations 
and  cause  damage  to  the  elevators. 
DATES:  Effective  August  4. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  August  4, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
114-AD.  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  bom 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  CaUfomia 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC 
FOR  niRTMER  MFORMATKM  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Brandi.  ANM-121L, 


FAA.  Ttansport  Airplane  Directorate, 

Los  Angeles  Aircraft  Certification 

Office,  3229  East  Spring  Street,  Long 

Beach,  California  90806-2425; 

telephone  (310)  988-5238;  hx  (310) 

988-5210. 

SUPPLEMENTARY  MFORMATION:  There 

have  been  several  incidents  of 
inadvertent  slat  deployment  on  certain 
Model  MD-11  series  airplanes  during 
flight  at  cruise  altitude.  In  some  cases, 
inadvertent  slat  deployment  has  been 
attributed  to  the  flightcrew  membera 
inadvertently  bumping  the  slat/flap 
handle.  Testing  by  the  manufacturer 
indicates  that  bumping  the  flap/slat 
handle  forward  and  upward  can  cause 
the  handle  to  come  out  of  the  up/retract 
detent.  Subsequently,  the  handle  can 
move  aft  and  extend  the  slats.  If  the  slats 
are  inadvertently  deployed  during  flight 
at  cruise  altitude,  an  abrupt  pitch  up 
could  occur,  which  could  cause  injiuy 
to  crew  and  passengera.  Inadvertent  slat 
deployment  also  could  cause  the 
aiiplane  to  enter  the  stall  buffet  flight 
regime,  which  could  cause  vibration  in 
the  horizontal  stabilizer  and  subsequent 
damage  to  the  elevators. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A27-38,  dated  July  8, 
1993,  that  describes  procedures  for 
installing  a  retainer  assembly  on  the 
upper  pedestal  flap/slat  control  module 
quadrant  in  the  flight  compartment. 
Installing  the  retainer  assembly  will 
provide  a  means  for  locking  the  flap/slat 
handle  in  the  up/retract  position,  thus 
preventing  inadvertent  slat  deployment. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-11  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  inadvertent  slat 
deployment  during  flight  at  cruise 
altitude.  This  AD  requires  installing  a 
retainer  assembly  on  the  upper  pedestal 
flap/slat  control  module  quadrant  in  the 
flight  compartment.  The  action  is 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Operators  should  note  that  the  FAA 
previously  issued  AD  92-26-03, 
Amendment  39-8430  (57  FR  57906. 
December  8. 1992).  to  require  installing 
a  cover  on  the  flap/slat  control  module 
quadrant  in  the  flight  compartment. 
That  AD  also  was  prompted  by  an 
incident  of  inadvertent  slat  deployment 
during  flight  at  cruise  altitude.  Installing 
the  protective  cover  prevents 
inadvertent  depressing  of  the  zero 
degree  detent  gate  while  the  flap/slat 
handle  is  stowed,  which  could  lead  to 
uncommanded  slat  extension.  Installing 


a  retainer  assembly,  as  is  required  by 
this  amendment,  is  in  addition  to  the 
installation  of  the  cover  reqiiired  by  AD 
92-26-03,  and  provides  additional 
protection  against  inadvertent  slat 
deployment 

this  action  (as  well  as  AD  92-26-03) 
is  considered  to  be  interim  action  until 
final  action  is  identified.  The 
manufacturer  is  ciirrently  redesigning 
the  MD-11  slat  system.  The  FAA  may 
consider  further  rulemaking  upon 
completion  of  the  redesign. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-114-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
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States.  OB  ths  wltJoBAtp 
nstioBsl  |u>uiiii»s«t  sad  dM 
on  the  diHrttiatian  of 


the 


theaffbdhwdali 
Ijraaifae 


levels  of  90v«RUD«Bt  TiMnfvB,  la 
accordance  with  Executive  Order  12412. 
it  is  detamined  that  this  fiaal  nUe  does 
not  ha^FB  sufBcieBt  fBdoiaHsn 
implications  to  wanvat  the  preparation 
of  a  FederaHsflQ  AsseeanMBt. 

The  FAA  has  deternuned  that  this 
regulation  is  an  emeigency  regulation 
and  that  it  is  not  oanridered  to  be  major 
under  Executive  Order  12291.  ft  is 
impracticable  fior  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  nds  must 
be  issued  immediately  to  coRed  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  wider 
DOT  Sagalatory  Polides  and  IVocsdures 
(44  HI  11034.  Fefaniaiy  28, 1070).  If  it 
is  detenninad  that  this  saaergeacy 
legulatioo  otherwise  wmiU  he 
si^oificant  under  DOT  Hsgulatoiy 
Polides  and  ProoedMras.  a  final 
regulatory  evaluatiaa  will  be  prepared 
and  pkoed  in  the  Rulas  Dodaat  A  copy 
of  it,  if  filed,  may  be  obtaiaed  froai  dte 
Rules  Docket  at  the  kicatioa  provided 
under  the  oaptka  "AOOREiSei." 

Ual  of  SiAiecIs  ia  14  Crm  Part  34 

Air  traaspcrtatioa.  AircnJt  Aviation 
safsty,  Incorporatioa  by  refaraDce. 

Safety. 

Adoption  of  the  Amendmeat 

Accordiagly,  puisnant  to  the 
authority  delagitod  to  me  by  the 
Admiaistntor,  the  Fedanl  Aviatian 
AdministrstioB  amends  14  CFR  part  39 
of  the  Federal  Aviatkn  Kagalatians  as 
follows: 

PART  34-AIRWORTHINES6 
DIRECTIVES  { 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foQows: 


:  49  U.SXI  Afip.  U54(b).  1421 

and  1423: 48  USXl  101(g):  mi  14  CUt 
11.80.  I 


139.19 

2.  Section  39.13  is 
adding  the  foUowring 

directive: 


Iby 
BwainMorthiaess 


I03-IM-114-AO. 


0»-lS-«3l 


AppHcahmtr.  Modal  MD-tl  i 
aiiplanet;  faidaii  onbben  447  tlaoi^  S« 
inciuaive;  rattHcle^  ta  aay  ealspqr. 

ComplkuKa:  Saquind  m  Inrilraliil.  iialeas 
accoraplishad  ptevikiualy. 

To  prevent  inadvertaat  slat  dqiloymaiit 
during  Dight  at  cniise  altttuda,  acaomplish 
thafonowing: 


MWUhtetSdayai 
ofthisAO.iailanai 
upper  padasial  flap/slal  < 
quadrant  in  thaiU^CBuytn—t.  in 
accordaaca  with  McSoMril  Doaglas  MVll 
Alert  Service  Bulletin  A27-38,  dated  fulyO, 
1093. 

(b)  An  alternative  aiiBthod  of  coiBplianoa  or 
ad  juMoMDt  of  tke  compliance  time  that 
providas  aa  aocaptebla  level  of  safety  aiay  be 
used  if  approved  tqr  tbe  Managar.  Los 
Angelas  Airaall  nwrtiflnation  OCBca  (ACQ}. 
FAA.  Transport  Airplane  Diractnala. 
Operators  shall  submit  their  requests  thioagb 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angalas  AGO. 

NsSk  Infonnatioa  concwaiag  (Jm  existence 
of  approved  altemathre  nethods  of 
coBpliaara  with  this  AO,  if  any,  nay  ha 
obtaiaed  eraaa  the  Los  Aagelea  AOa 

(c)  Special  Sight  pannits  majr  be  issued  in 
accordttice  with  FAR  21.197  aad  21.100  to 
operate  tiM  airplane  to  a  location  where  the 
requiremeots  of  this  AO  caa  he 
accomplished. 

(dj  The  instaUatioD  shall  be  doaa  in 
acooidaooe  with  McDonnril  Douglas  MD-11 
Alert  Service  Bulletin  A27-30,  dated  July  0, 
1903.  This  iBoarporatioa  by  rafsreace  was 
approved  by  the  Director  of  the  Federal 
Register  in  acoordanoe  with  S  \iJ&JC  SS2(a} 
and  1  CFR  part  SI.  Copies  may  be  obtaiaed 
from  McDooaaU  Dougtas  Coipontioa,  P.a 
Box  1771.  Loi«  Beach.  Caliibnia  00801- 
1771,  Attention:  Busiaees  Unit  Manager. 
Technical  Publications— Tachaical 
Administrative  Support.  Cl-LSB.  Copies  aaay 
be  inspected  at  the  FAA.  Transport  Airplane 
Dimctocata,  1601  Uad  Avanua,  SW..  Raoton. 
Washington:  cr  at  the  FAA.  Traaqxirt 
Airplane  Directorate.  Los  Angelas  Aircraft 
Certification  OCBce.  3229  East  Spring  Street. 
Long  Beach.  CaliComia:  or  at  the  Offke  af  the 
Federal  Register,  800  North  CapUol  Street. 
NW.,  suite  70a  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
August  4. 1093. 

bauad  in  Raaton.  Washington,  on  July  23. 
1903. 


DarreUM.1 
Acting  Manager,  Ttwwpert  AAplene 
Dinctmute,  Aitemft  CBt^fioatiom  Service. 
(FR  Doc  93-18498  Filed  O-^-OS;  8:45  am) 
oooE  «»io-i»-a 
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DEPARTMENT  OF  COMMERCE 

Burtau  of  Iha  Consua 

ISCFRPartao 

DEPARTMENT  OF  THE  TREASURY 

Customo  Sarvloa 

19  CFR  Parte  4  and  122 

[TA  93-61] 

{Deckel  No.  921067-3155] 

RIN9MT-AA15 

Araendmants  1o  tha  Foraign  Trade 
Stattotics,  Vasaala  In  Foraign  and 
DoaiasUe  Tiadaa,  and  Air  Coounarca 
Ragulattono 

AGENCIES:  Bureau  of  the  Census, 
Commerce  and  U.S.  Customs  Service, 
Treasury. 
ACTION:  Final  rule. 

StNUIARV:  This  rule  amends  both  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  of  the  Census  Bureau  and  the 
U.S.  Customs  Regulations  to  change  the 
procedure  fior  caniers  submitting 
Shipper's  Export  Dedarations  (SEDs) 
and  outward  cargo  maniiiBSts  for 
shipments  from  die  United  States  to 
Puerto  Rico.  Effsctive  October  1, 1993, 
exporting  carriers  will  submit  the  SEDs 
and  outward  caiigo  muiifest  for  such 
shipments  to  the  District  Directw  of 
Customs  in  Puerto  Rico  rather  than  at 
the  pari  of  departure.  Furtiiermore, 
aircraft  carrying  merchuKlise  on  direct 
flints  between  the  United  Steftes  and 
Puerto  Rico  will  be  required  to  file 
modified  manifests.  This  action  will 
improve  tlie  accuracy  and  coverage  of 
the  statistics  on  shiprasnts  from  the 
United  States  to  Puerto  Rico. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Harold  L.  Biyweiss.  Chief,  Regulations 
Branch.  Foreign  Trade  Division.  Bureau 
of  the  Census.  (301)  763-^10. 
StiPPLBKNTARV  WFORMAIXM:  Tnde 
between  the  United  States  and  Puorto 
Rico  is  significant  In  199Z.  two-wary 
trade  amMinted  to  S28.4  billion.  If 
Puerto  Rico  wore  an  independent 
country,  it  would  rai^  Imth  in  U.S. 
exports  (Sioa  billion)  and  eighdi  ia 
U.S.  imports  ($17.6  inlUon)  with  total 
trade  sli^y  lass  than  U.S.  trade  with 
France.  The  quality  of  cuch  data  is  in 
question  because  soaae  exporters  and 
carriers  treat  such  shifMaaixts  as 
"domestic"  and  are  unfamiliar  with  tha 
requirements  for  SEDs  and  manifests. 
Also,  since  Puerto  Rico  is  inside  the 
Customs  Tarritoiv  of  the  United  States, 
such  shipments  do  not  receive  the  same 
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scrutiny  by  tiie  Customs  Service  as  a 
shipment  to  a  foreign  country.  Over  the 
past  five  yean  increased  scrutiny  of 
documentation  reijQirements  for 
shipments  from  Puerto  Rico  to  the 
United  States,  by  both  the  Census 
Bureau  and  the  Customs  Service, 
resulted  in  a  raaiiced  improvement  in 
the  accuracy  and  completeness  of  the 
northbound  data.  Aoplying  this 
experience  to  southoomKl  shipments, 
these  amendments  will  allow  better 
scrutiny  for  compliance,  at  lo%ver  cost, 
by  both  the  Census  Bureau  and  the 
Customs  Service  by  providing  for  filing 
these  SEDs  and  manifests  in  Puerto  Rico 
rather  than  at  the  various  ports  of 
departure  in  the  United  States. 
Additionally,  the  Census  Bureau 
established  an  office  in  Puerto  Rico  to 
process  SEDs  for  til  shipments  to  and 
from  ^  United  States,  lliis  nile  affects 
only  carriers  transporting  merchandise 
between  ^e  Unitml  States  and  Puerto 
Rico.  It  does  not  change  any 
requirements  for  exporters.  The  Notice 
of  Proposed  Rulemddng  published  in 
the  Federal  Register  on  November  30, 
1992  (57  FR  56531),  jRoposed  amending 
both  the  FTSR  and  the  Custxxns 
Regulations  to  recraire  carriers 
transporting  raeroiandise  from  the 
United  States  to  Puerto  lUco  to  submit 
their  SEDs  and  outward  cargo  manifests 
for  such  shipments  to  dte  District 
Director  of  Customs  in  Puerto  Rico 
rather  than  at  the  prat  of  departure. 
Interested  parties  ware  given  GO  days 
from  the  date  of  puUication  in  Ae 
Federal  Register  (Noveraber  30, 1992  to 
January  29, 1993)  to  submit  their 
comments  regarding  the  notice. 

Discussion  of  Major  Comments 

The  Census  Bureau  and  the  U.S. 
Customs  Service  received  ei^t 
comments  regardiag  the  proposed 
amendments.  One  of  the  comments  was 
not  germane  to  the  proposal.  One 
comment  fsvored  the  pn^Kwal  on  the 
basis  that  it  will  provide  improved 
accuracy  and  coverage  of  the  statistics. 
The  oomasents  of  one  veuei  carrimt 
consisted  of  a  request  fat  pennission  to 
continue  a  pnotioe,  initiated  in  197S, 
that  alloMwd  them  to  file  ^Ds  ia 
weekly  batches  x^faar  than  by 
individual  ship.  While  this  prooediue 
simplifies  docuasaot  handling  by  the 
carrier,  it  does  not  aiiow  for  any 
govenunental  varifioataoa  or  diack 
aganiat  the  mimiisst  that  we  ate,  infect, 
receiviag  ail  raqnirBd  SEDs.  Moving  the 
collection  of  both  the  manifBet  and  SEDs 
to  Pilaito  Rico  will  provide  for  such 
scmtiny.  Tbrnnian,  wa  an  eliminating 
this  special  batch  filing  praoadure  St 
such  time  as  this  rule  becomes  effective. 
Another  vessel  carrier  suggested  that  we 


clarify  the  regulations  by  adding  new 
subsections  relating  only  to  shipments 
between  the  United  States  and  Puerto 
Rico  rather  than  integrating  them  in  the 
present  provisions.  To  do  so  would 
require  duplicating  most  of  the 
provisions  of  §§  30.20  through  30.24. 
This  earner  also  raised  questions 
relating  to  the  possible  introduction  of 
Customs'  automated  export  system  for 
filing  bodi  manifests  and  SEDa.  Any 
carrier,  exporter,  or  freight  forwarder 
participating  in  elAar  the  Customs'  or 
Census  Bureau's  automated  program  for 
reporting  manifests  and/or  ^Ds 
electronically  will  not  be  required  to  file 
duplicate  information  in  hard  copy 
form.  Furthermore,  participants  in  the 
Census  Bureau's  Automatmi  E}q>ort 
Reporting  Program  will  continue  to  file 
their  reports  chrectly  with  the  Census 
Bureau.  Two  air  express  carriers  and 
two  associations  of  air  carriere  raised 
objections  based  on  potential  cost  and 
burden  as  well  as  declaring  the 
proposed  rule  uimecessary.  They 
proposed  alternatives  including: 

(1)  Enforcing  current  regulations  in 
the  U.S.  ports  of  export, 

(2)  Obtaining  the  data  frtnn  the 
carrier's  manifest,  or 

(3)  Obtaining  the  data  from  die  Puerto 
Ricen  Tax  Authority.  In  response,  the 
govenmfient  determined  diet:  (1) 
Enforcing  currant  regulations  in  each  of 
the  over  200  ports  would  be  much  more 
costly  to  the  government  as  well  as  the 
carriers  and  providing  one  location  for 
filing  of  all  documentation  will  ensure 
equal  and  consistent  enforcement  in  all 
cases,  (2)  the  carrier's  manifest  simply 
does  not  provide  sufficient  information 
to  produoa  quality  statistics  (neither  the 
Schedule  B  commodity  number  nor  the 
value  are  reported  on  the  manifest),  and 
(3)  the  Pijffirto  Rican  Tax  Authority  does 
not  obtain  information  in  such  detail  to 
produce  similar  statistics — the  Puerto 
Rican  Tax  Authority  does  not  share 
information  vrith  the  Census  Bureau. 
Because  most  shipments  trmsported  to 
Puerto  Rico  by  air  are  low  valued  and 
do  not  require  SEDs.  we  are  modifying 
the  proposal  Rather  than  requiring  a 
complete  manifest  (§  30.21(b)),  we  will 
allow  air  carriers  transporting 
merchandise  between  the  United  States 
and  Puerto  Rico  to  report,  in  addition  to 
those  items  requiring  SEDs.  a  single  line 
of  information  on  their  Customs' 
manifests  summarizing  ail  riiipments 
exempt  from  SED  reporting 
requirements.  This  suBimaiy 
information  will  indode  the  nimiber  of 

ackages  and  a  total  vreight  ia  kiki^Raau  * 
or  such  axempt  shipmeats. 
Fuithermora,  dw  air  arayfailb  for  ail 
cargo  must  be  avaiUikt.  ia  the  port  of 
entry  or  departure  in  Puerto  Rico,  for 


fc 


inspection  by  Customs  and/or  the 
Census  Bureau. 

Regulatory  Impact  Analysis  and 
Information  Collection 

These  ameiMlments  do  not  meet  the 
criteria  of  a  major  rule  as  set  forth  in 
section  1(b)  of  Executive  Order  12291; 
therefore,  no  R^ulatory  Impact 
Analysis  is  required.  This  rule  does  not 
contain  policieB  with  Federalism 
implications  suilicient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  12612.  Pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354), 
the  Gfflieral  Counsel  of  the  Department 
of  Commerce  and  the  Commissioner  of 
Customs  certified  to  the  Smell  Business 
Administration  that  these  amendments 
will  not  have  a  significant  acorKMnic 
effect  on  a  substantial  number  of  small 
entities  because  they  only  change  the 
place  of  niing  shipping  documents  by 
exporting  carriers.  The  Census  Bureau's 
infomtation  collection  requirements 
involved  in  this  rule  are  cleared  under 
OMB  Control  Nos.  0607-0001,  -OOIB, 
and  -0152  piirsuant  to  the  Paperworic 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

LislofSubjef:ts 

15  CFR  Part  30 

Economic  statistics,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

19CFRPart4 

Customs  duties  and  inspection. 
Exports.  Freight.  Harbors.  Maritime 
carriers,  Reporting  and  rscofdkaepii^ 
requirements.  Voxels. 

29  CFR  Port  122 

Administntive  practice  and 
procedure.  Air  carriers,  Aircr&ft, 
Airports,  Customs  duties  and 
inspection.  Freight.  Penalties.  Reporting 
and  recordkeeping  requirements. 

To  effect  these  chan^jes.  the  Foreign 
Trade  Statistics  Regulations  (15  CFR 
part  30)  and  the  Ciatoms  Regulations 
(19  CFR  parts  4  and  122)  are  amended 
as  set  forth  below: 

ntti  IS— Comaam  and  Foreiga  Trade 

PART  30-FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
part  30  is  revised  to  read  as  follows: 

Authority:  S  USJC  301: 13  U.S.C  301- 
307:  RaatpBiatiOB  Plaa  No.  S  of  1«S0  (3 
CFR  1949-1953  Camp.,  p.  1004).  Datwlmwit 
of  Comraercs  OrsiiUnlioo  Oidar  No.  3S-n2A. 
August  4, 197S.  40  PR  42765. 

2.  Section  30.20  is  amended  by 
revising  the  first  sentence  of  paragraph 
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(a),  redesignatliig  paragraphs  (b)  and  (c) 
as  paragraphs  (c)  and  (d).  raspsctivslv, 
and  adding  new  paragraph  (b)  to  raad  as 
follows: 

13020   Oanaral  ■Wiwint  ol raylfamant 

fOf  VM  NMIQ  off  HMVlNMiO  WM  oMppO*  S 

Eipen  DaeiaraMone  ey  eamara. 

(a)  Carriera  transporting  merchandise 
from  the  United  Ststes,  Ptjerto  Rico,  or 
U.S.  Possessions  to  foreign  countries: 
from  the  United  States  or  Puerto  Rico  to 
the  Vii^n  Islands  of  the  United  States: 
or  from  Puerto  Rico  to  the  United  States 
shall  not  be  granted  clearance,  when 
clearance  is  required,  and  shall  not 
depart,  where  clearance  is  not  required, 
until  manifssts  (for  vessels,  aircraft,  and 
rail  carriers)  and  Shipper's  Export 
Declarations  have  been  filed  with  the 
Customs  Director  ss  specified  in 
paragraphs  (b)  through  (d)  of  this 
section,  except  as  provided  in  §  30.24. 

I 

(b)  For  carrien  transporting ' 

merchandise  from  the  United  States  to 
Puerto  Rico,  the  complete  manifisst.  as 
required,  and  all  required  Shipper's 
Export  Declarations  shall  be  filed  within 
one  business  day  after  arrival,  as 
defined  inl9  CFR  4.2(b).  with  the 
Customs  Director  in  Puerto  Rico,  except 
as  provided  in  §  30.24. 


3.  Section  30.21  is  amendedliy 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows:  [ 

(30.21    Re^ulramentB  fef  Vie  IWnQ  Of 


(a)  Vessels.  Vessels  transporting 
merchandise  as  specified  in  $  30.20 
(except  vessels  exempted  by  paragraph 
(d)  of  this  section)  shall  file  a  complete 
Cargo  Declaration,  Customs  Form  1302, 
or  a  Cargo  Declaration  Outward  With 
Commercial  Forms,  Customs  Form 
1302-A,  either  form  with  copies  of  bills 
of  lading  or  equivalent  commercial 
forms  relating  to  all  cargo  encompassed 
by  the  manifest  attached  thereto.  The 
manifest  shall  be  filed  with  the  Customs 
Director  at  the  respective  ports  where 
the  merchandise  is  laden  (for  shipments 
from  the  United  States  to  Puerto  Rico, 
the  manifest  shall  be  filed  with  the 
Customs  Director  in  the  port  where  the 
merchandise  is  unladen  in  Puerto  Rico), 
and  shall  show  the  destination  of  the 
vessel  and  list  all  the  cargo  so  laden.  For 
each  item  of  cargo,  the  manifest  shall 
show  a  description  of  the  articles, 
contents,  quantities,  and  values: 
however,  a  notation  on  the  Cargo 
Declaration  that  values  are  as  stated  on 
the  Shipper's  Export  Declarations, 
copies  of  which  are  attached  to  such 
manifest,  will  be  accepted.  There  shall 
also  be  shown  for  each  item  of  cargo  the 


bill  of  lading  number  on  the  Shipper's 
Export  Declaration  covering  the  item, 
except  that  bill  of  lading  numbera  are 
not  required  on  manifests  covering 
cargo  destined  for  Canada  or  a 
nonforeign  area.  If  an  item  on  a  Cargo 
Declaration  is  one  for  which  a  Shipper's 
Export.Declaration  is  not  required,  a 
notation  shall  be  inserted  on  the  Cargo 
Declaration  aa  to  the  basis  for  the 
exemption  with  a  refisrence  to  the 
number  of  the  section  in  the  regulations 
where  the  particular  exemption  is 
provided.  The  bills  of  lading,  cargo  lists, 
or  other  commercial  forms  must  be 
securely  attached  to  the  Cargo 
Declaration  in  such  manner  as  to 
constitute  one  document:  that  they  are 
incorporated  by  suitable  reference  on 
the  face  of  the  form  such  as  "Cargo  as 
per  bills  of  lading  attached,"  or  "Cargo 
as  per  commercial  forms  attached."  and 
that  there  is  sho%vn  on  the  face  of  each 
bill  the  information  required  by  the 
Cargo  Declaration  for  the  cargo  covered 
by  tfiat  document.  The  manifest  of 
vessels  (including  vessels  taking  bimker 
fuel  to  be  laden  aboard  vessels  on  the 
high  seas)  clearing  for  foreign  countries 
shall  also  show  the  Quantities  and 
values  of  bunker  fuel  taken  aboard  at 
that  port  for  fueling  use  of  the  vessel, 
apart  from  such  quantities  as  may  have 
been  laden  on  vessels  as  cargo,  llie 
quantity  of  coal  shall  be  reported  in 
metric  tons  (2240  pounds),  and  the 
quantity  of  friel  oil  shall  be  reported  in 
barrels  of  158.98  litera  (42  gallons).  Fuel 
oil  shall  be  described  in  such  manner  as 
to  identify  diesel  oil  as  distinguished 
from  other  types  of  fuel  oil. 

(b)  Aircraft.  Aircraft  transporting 
merchandise  as  specified  in  $  30.20 
shall  file  a  complete  manifest  on 
Customs  Form  7509.  Such  manifest 
shall  be  filed  with  the  Customs  Director 
at  the  respective  ports  where  the 
merchandise  is  laden  (for  shipments 
from  the  United  States  to  Puerto  Rico, 
the  manifests  shall  be  filed  with  the 
Customs  Director  in  the  port  where  the 
merchandise  is  unladen  in  Puerto  Rico) 
aboard  the  aircraft  that  is  to  carry  the 
merchandise  to  the  foreign  country  or  to 
its  ultimate  destination  in  a  nonforeign 
area,  and  shall  list  all  the  cargo  so  laden 
and  show,  for  each  item,  the  air  waybill 
number  or  marks  and  numbers  on 
packages,  the  number  of  packages,  and 
the  nature  of  the  goods,  except  as 
otherwise  provided  in  this  paragraph 
(b).  In  addition,  for  any  item  for  which 
a  Shipper's  Export  Declaration  is  not 
required  under  the  regulations  in  this 
part,  a  notation  as  to  the  basis  for  the 
exemption  with  a  reference  to  the 
number  of  the  section  in  this  part  where 
the  particular  exemption  is  provided. 


shall  be  inserted  on  the  manifest,  or  on 
the  waybill  filed  in  lieu  of  listing  on  the 
maniiiB«t.  In  the  case  of  shipments  on  an 
air  waybill,  a  copy  of  each  document 
may  be  attached  to  the  cargo  manifest, 
the  numbera  of  such  air  waybills  listed 
in  the  body  of  the  manifest,  and  the 
statement  "Cargo  as  per  Air  Waybills 
Attached"  noted  on  the  manifest.  On 
direct  departures  only,  for  shipments 
requiring  a  Shipper's  Export  Declaration 
a  copy  of  each  declaration  may  be 
attached  to  the  cargo  manifest.  In  such 
case  the  air  waybill  numbera  of  such 
declarations  shall  be  listed  on  the  cargo 
manifest  in  the  column  for  air  waybill 
numbera.  and  the  statement  "Cargo  as 
per  SEDs  Attached"  noted  on  the 
manifest.  Under  this  alternative 
procedure,  any  shipments  not  requiring 
a  Shipper's  Export  Declaration  shall  be 
listed  on  the  manifest,  and  a  notation  as 
to  the  basis  for  the  exemption  with  a 
reference  to  the  number  of  the  section 
in  this  part  where  the  particular 
exemption  is  provided,  shall  be  shown. 
For  aircraft  transporting  merchandise 
between  the  United  States  and  Puerto 
Rico,  the  manifest  shall  consist  of  full 
detail  for  cargo  requiring  Shipper's 
Export  Declarations  and  summary 
information  for  cargo  exempt  for 
Shipper's  Export  Declaration 
requirements.  This  summary 
information  will  include,  on  a  single 
line,  the  total  number  of  packages  and 
the  total  weight,  in  kilograms,  of  such 
exempt  shipments.  Additionally,  the  air 
waybills  for  all  shipments  must  be 
available,  in  the  p<Hl  of  arrival  or 
departure  in  Puerto  Rico,  for  inspection 
by  Customs  and/or  the  Census  Bureau. 
•       •       •       «,       • 

4.  Section  30.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  30.22    Requirements  for  the  filing  of 
Shipper's  Export  Dedarationa  by  departing 
carriers. 

(a)  To  meet  the  requirements  of 
§  30.20  for  the  filing  of  Shipper's  Export 
Declarations,  every  departing  carrier 
transporting  merchandise  as  specified  in 
$  30.20,  including  vessels,  aircraft,  rail 
carriera,  trucks  and  other  vehicles, 
ferries,  and  every  other  carrier  shall 
deliver  to  the  Customs  Director  at  the 
port  of  exportation  (for  shipments  from 
the  United  States  to  Puerto  Rieo,  at  the 
port  of  arrival  in  Puerto  Rico),  with  the 
manifest  of  the  carrier,  if  a  manifest  is 
required  by  the  regulations  in  this  part. 
Shipper's  Export  Declarations  prepared 
and  signed  by  the  exporters,  or  their 
agents,  covering  all  the  cargo  for  which 
such  Shipper's  Export  Declarations  are 
required  by  the  regulations  in  this  part. 


UMI 
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S.SeoHon30.24i8afneRdedbjr  AotlMritjr:  S  U.$il  301: 19  U.&C  ac 

revmng  paragraphs  (a)  introductoiy  text  1624. 46  US  C.  2103  and  4S  U.S.C  Apf.  J: 

and  (aMl)  to  read  as  folknrt:  •        •        •        •        • 

Section  4.84  also  issued  uftder  13  U.S.C 

%VL24   ClaanMaor^apartweefcantera  303;  19  U.S.C  1433. 143S,  1437;  46  U.S.Q 

r  App.  91,  313,  314,  B83-1: 

(a)  For  purposes  of  the  regulations  in  7.  Section  4.84  is  amended  by  revising 

this  part,  except  when  camera  are  paragraph  (c)  to  read  as  follows: 

transporting  merchandise  from  the  s  4,94  Trade  wNh  nonoouMgueuB  tanllory. 

United  States  to  Puerto  Rico,  clearance  •        •        •        •        • 
(where  clearance  is  required)  or  (cj^j  ^  vessel  which  is  not  required 

permission  to  depart  (where  clearance  U  to  clear  but  which  is  transporting 

not  required)  may  be  granted  to  any  merchandise  from  a  port  in  any  State  or 

carrier  by  the  Customs  Director  prior  to  the  District  of  Columbia  to  any 

the  ffling  of  a  complete  manifest  as  noncwUiguous  territory  of  the  United 

required  under  the  regulations  in  this  states  (excluding  Puerto  Rico),  or  from 

part,  or  prior  to  the  Bling  by  the  carrier  Puerto  Rico  to  any  State  or  the  District 

of  all  required  Shipper's  Export  of  Columbia,  or  any  other 

Declarations,  provided  that  a  bond  as  noncontiguous  territory,  shall  not  be 

specified  in  paragraph  (b)  of  this  section  permitted  to  depart  without  filing  a 

is  filed  with  the  Customs  Director.  The  complete  manifest,  when  required  by 

conditicn  of  the  bond  shall  be  that  a  regulations  of  the  Bureau  of  the  Census 

complete  manifest,  where  a  manifest  is  (15  CFR  part  30).  and  all  required 

required  by  the  regulations  in  this  part  Shipper's  Export  Declarations,  unless 

and  all  required  Shipper's  Export  before  the  vessel  departs  an  approved 

Declarations,  shall  be  filed  by  the  carrier  bond  is  filed  for  the  timely  production 

not  later  than  the  iouith  business  day  of  the  required  documents,  as  specified 

after  claanmce  (where  clearance  is  in  15  CFR  30^4.  Requests  for 

required)  or  departure  (wrfaare  clearance  permission  to  depart  may  be  written  or 

is  not  required)  of  the  cairier  except  as  oral  and  permission  to  depart  shall  be 

otherwise  ^>acificaUy  provided  in  granted  orally  by  the  appropriate 

paragr^)hs  (a)  (1)  and  (2)  of  this  section.  Customs  oITicer.  However,  if  the  request 

For  carrien  transp<Mting  merchandise  is  to  depart  prior  to  the  filing  of  the 

from  the  United  States  to  Puerto  Rico,  required  manifest  and  export 

if  the  complate  manifest,  as  required.  declarations,  permission  shall  not  be 

and  all  required  Shipper's  Export  granted  unless  the  appropriate  bond  is 

Declarations  we  not  available  for  filing  on  fife,  hi  the  latter  case,  the  Customs 

with  the  Customs  Director  in  Puerto  officer  shall  keep  a  simplified  record  of 

Rico  within  one  business  day  after  the  necessary  information  in  order  to 

arrival,  a  bond,  as  specified  in  assure  that  the  manifest  and  export 

paragraph  (b)  of  this  section  shall  be  declarations  are  filed  within  the 

filed  writii  ^e  Customs  Director  in  required  time  period.  The  Master's  Oath 

Puerto  Rico.  on  Entry  of  Vessel  in  Foreign  Trade. 

(1)  For  shipments  aboard  a  U.S.  flag  Customs  Form  1300  (see  §  4.63(a)), 

earner  between  the  United  States  and  required  at  the  time  of  clearance  is  not 

Puerto  Rico,  or  from  the  United  States  required  to  be  taken  to  obtain 

or  Puerto  Rico  to  the  Viigin  Islands  of  permission  to  defwrt. 
the  United  States,  the  condition  of  the  ,  <2)  A  vessel  which  is  not  required  to 

bond  shall  be  that  a  complete  manifest  clear  but  which  is  transporting 

(where  a  manifest  is  required)  and  all  T'lS^^^'r/t^T  *  ??'^/"o  "L   ?*  °' 

required  Shipper's  Export  Declarations  ^  ,?l^"^*  ^'^  ColumbMi  toPuerto  Rico 

shlll  be  fifed  bythe  cirier  not  later  «h«". «'«  "  compfete  manifest  when 

than  the  aevenUi  busine«i  day  after  !f*l">"^  ^K^A"^   rl  c"^™      -  o«, 

departureorinthecaseofshipments  Bureauof  the  Census  (15  CFRpart  30). 

from  the  United  States  to  Puerto  Rico,  ?"**«"  ^qu'red  Shipper  s  Export 

the  seventh  business  day  after  amval.  Cteclarations  wiOun  one  bigness  day 

^  •'  after  amval,  as  defined  m  §  4.2(b)  of  this 

part,  with  the  appropriate  Customs 

Titia  la— GMlaaM  IMiH  off^ioer  in  Puerto  Rico.  If  the  complete 

manifest  and  all  required  Shipper's 

PART  4— VESSELS  IN  FOREIGN  AND  Export  Declarations  are  not  filed  with 

DOMESTIC  THADES  the  appropriate  Customs  officer  within 

that  time  frame,  an  appropriate  bond 

6.  The  genenl  authority  dtation  for  shall  be  filed  with  the  Customs  officer 

19  CFR  part  4  and  the  specific  authority  for  the  timely  production  of  the  required 

for  §  4.84  would  continue  to  read  as  documents  as  specified  in  15  CFR  30.24. 

follows:  In  these  instances  when  a  bond  is  hied. 


the  Customs  officer  shall  keep  a 
simplified  recofd  of  the  necessary 
information  in  order  (o  ensure  that  die 
manifest  and  export  declarations  are 
filed  not  later  than  the  seventh  business 
day  after  arrival  in  Puerto  Rico. 


PART  122— AIR  COMMERCE 
REGULATIONS 

8.  The  authority  for  19  CFR  part  122 
continues  to  read  as  follows: 

Authority:  5-U.S.C  301: 13  VS.C.  303;  19 
U.S.C  58b.  66, 1433. 1436. 1459.  1590. 1594. 
1623. 1624, 1644: 49  U.S.C  App.  1509. 

9.  Section  122.62  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§122.(2    Avcrall  not  MHemviae  reQMired  te 


(a)  Bureau  of  the  Census.  Under 
Bureau  of  the  Census  Regulations  (IS 
CFR  part  30).  aircraft  not  required  to 
clear  by  §  122.61  shall  obtain 
permission  to  depart  if  carrying 
merchandise  from  the  U.S.  to  Puerto 
Rico  or  from  Puerto  Rico  to  the  U.S. 


10.  Section  122.74  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to  read 
as  follows: 

%  1 22.74    Inooffiplrta  \pf'^TOnea)  frianHM^ 

(a)  Application — (1)  Shipments  to 
foreign  countries.  Except  for  aircraft 
bound  for  foreign  locations  referred  to 
in  paragraph  (b)  of  this  section, 
clearance,  or  permission  to  depert  may 
be  given  to  an  aircraft  bound  for  a 
foreign  location  by  tiie  district  director 
in  the  port  of  departure  before  a 
complete  manifest  or  ail  required 
Shipper's  Export  Declarations  have  been 
filed,  if  a  proper  bond  Is  filed  on 
Customs  Form  301.  containing  the  bond 
conditions  set  forth  In  subpart  G  of  part 
113  of  this  chapter. 

(2)  Shipments  to  Puerto  Rico.  As 
provided  in  §  122.79  (b).  any  required 
air  cargo  manifest  or  Shipper's  Export 
Declarations  for  direct  flights  between 
the  U.S.  and  Puerto  Rico  shall  be  filed 
with  the  appropriate  Customs  officer 
upon  arrival  in  Puerto  Rico.  If  any 
required  manifest  or  Shipper's  Export 
Declarations  are  not  filed  with  the 
appropriate  Customs  officer  within  one 
business  day  after  arrival  in  Puerto  Rion. 
a  proper  bond  shall  be  filed  at  that  tinae 
on  Customs  Form  301.  containing  the 
bond  conditions  set  forth  in  subpart  G 
of  part  113  of  this  chapter. 

(c)*  •  • 

(2)  Shipments  to  and  from  Puerto 
Pico.  For  shipments  from  the  U.S.  to 
Puerto  Rico,  the  complete  manifest 
(when  required)  and  all  required 
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Shipper's  Export  Dedaratians  shall  be 
filed  not  later  than  the  seventh  business 
day  after  arrival  into  Puerto  Rico.  For 
shipments  from  Puerto  Rico  to  the  U.S., 
the  complete  manifest  (when  required) 
and  all  required  Shipper's  Export 
Declarations  shall  be  filed  not  later  than 
the  seventh  business  day  after  departure 
from  Puerto  Rico. 


11.  Section  122.76  is  revised  to  read 
as  follows: 

f  122.76    Shipper's  EyrttXclartiona 
and  inspection  oerUficalse*  i 

(a)  Shipper's  Export  Declarations — 
(1)  Other  than  shipments  to  Puerto  Rico. 
For  shipments  other  than  to  Puerto  Rico, 
at  the  time  of  clearance,  the  aircraft 
commander  or  agent  shall  file  with  the 
district  director  at  the  departure  airport 
any  Shipper's  Export  Declarations 
required  by  the  Bureau  of  the  Census 
(see  15  CFR  part  30). 

(2)  Shipments  to  Puerto  Rico.  For 
flints  carrying  shipments  to  Puerto 
Rico  from  the  U.S.,  the  aircraft 
commander  or  agent  shall  file  any 
Shipper's  Export  Declarations  required 
by  the  Biueau  of  the  Census  (see  15  CFR 
part  30)  upon  arrival  in  Puerto  Rico 
with  the  district  director  there. 

(b)  Inspection  certificates.  The  aircraft 
commander  or  authorized  agent  shall 
deliver  a  proper  export  inspection 
certificate  issued  by  the  Veterinary 
Service,  Animal  and  Plant  Inspection 
Service,  Department  of  Agricuhiue  (9 
CFR  part  91),  to  the  Customs  officer  in 
charge  at  the  time  of  departure  of  any 
aircraft  carrying  horses,  mules,  asses, 
cattle,  sheep,  swine,  or  goats. 

12.  Section  122.79  is  amended  by 
revising  paragraph  (b)  and  removing  the 
undesignated  paragraph  following  (b)(2) 
to  read  as  follows:  j 

1 122.79    Shipments  to  U.S.  poaaaasicne. 


(b)  Puerto  Rico.  When  an  aircraft 
carries  merchandise  on  a  direct  flight 
from  the  U.S.  to  Puerto  Rico,  any 
required  air  cargo  manifest  or  Shipper's 
Export  Declarations  shall  be  filed  with 
the  district  director  at  Puerto  Rico. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
Michael  H.  Lane. 
Acting  Commissioner,  U.S.  Customs  Service. 

Approved  and  concurred: 
RonaM  K.  Neble.  I 

Assistant  Secretary  f(w  Enforcememt, 
Department  of  the  Treasury. 
(PR  Doc.  93-18502  Filed  8-3-93;  8:45  am] 
aNjJHO  coot  Mia-sr-» 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offlc*  of  th«  8«cf«tary 

24  CFR  PMt  791 

(Doctol  No.  R-«»>1637:  FB-344»-01] 
RiN2501-ABe2 

Allocation  Of  Budget  Authority  fbr 
Housing  Assistance 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  governing  allocation  of 
budget  authority  for  housing  assistance 
by  adding  two  subcategories  of  budget 
authority  for  uses  that  the  Secretary 
determines  are  incapable  of  geographic 
allocation  by  formula.  This  change  is 
necessary  because  some  housing 
assistance  is  incapable  of  geographic 
allocation  by  formula,  but  does  not  fall 
within  the  current  regulatory 
exceptions. 

DATES:  Effective  Date:  This  interim  rule 
is  efiiective  on  September  3, 1993.  and 
expires  on  February  1, 1995  if  there  are 
no  set  asides  in  the  operating  plan 
submitted  to  Congress  in  January  1995. 
Comment  Due  Date:  October  4. 1993. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
For  the  Public  and  Indian  Housing 
program,  and  section  8  voucher, 
certificate,  and  moderate  rehabilitation 
programs,  William  R.  Minning.  Director. 
Policy  Division,  room  4234,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW..  Washington. 
DC  20410-0500,  telephone  (202)  708- 
0713.  Hearing-  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-0850.  For  other 
assisted  housing  programs.  Joel 
Balsham,  Program  Advisor,  Office  of  the 
Deputy  Assistant  Secretary  for 
Multifamily  Housing,  room  6124. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410-8000,  telephone 
(202)  708-4135.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

This  interim  rule  further  implements 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  most  recently  amended  by  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989^ 
which  was  incorporated  into  24  CFR 
part  791,  subpart  D,  on  March  7. 1991 
(56  FR  9822).  Under  $  791.403.  the 


Department  "fair  shares"  by  formula 
housing  assistance  described  in  section 
213  of  Uie  legislation,  except  for  budget 
authority  which  the  Secretary 
determines  is  for  uses  incapable  of 
geographic  allocation  by  formula. 

Ine  current  regulation  identifies  four    . 
such  categories  of  uses  incapable  of 
geographic  allocation  by  formula.  Three 
of  these  categories  are  program-specific; 
die  fourth  consists  of  "assistance  which 
is  the  subject  of  a  line  item 
identification  in  the  HUD 
appropriations  law,  or  in  the  table 
customarily  included  in  the  Conference 
Report  on  the  appropriation  for  the 
Fiscal  Year  in  which  the  funds  are  to  be 
allocated."  The  purpose  of  the  quoted 
provision  is  to  enable  the  Department  to 
allocate  assistance  expressly  identified 
by  the  Congress  in  a  particular  year  for 
specific  purposes  where  it  may  not  be 
feasible  to  allocate  that  assistance 
geographically  by  formula.  Such 
assistance  frequently  is  enacted  as  a  line 
item  in  the  appropriations  statutory  text 
or  is  identified  in  the  Conference  Report 
on  a  given  appropriation,  as  a  specific 
set-aside  under  a  program. 

The  Department  can  sometimes 
experience  difficulty  in  meeting 
Congressional  intent  where  such  intent 
is  not  reflected  in  either  the  enacted 
statute  or  the  Conference  Report  table. 
For  example,  in  its  reporting  out  of  the 
appropriations  bill  for  FY  1993.  the 
House  Committee  on  Appropriations 
stated  that  "within  the  1993  voucher 
funds,  the  Department  is  directed  to 
make  available  a  sufficient  amount  for 
750  units  to  continue  the  joint  VA-HUD 
project  to  provide  housing  and 
treatment  services  to  homeless,  mentally 
ill  veterans."  H.R.  Rep.  102-710  (July 
23. 1992).  at  25. 

The  current  regulation  provides  some 
tolerance  for  shifting  allocation  levels 
by  providing  at  §  791.403(b)(2)  that  "if 
the  budget  authority  for  a  particular 
program  is  insufficient  to  fund  feasible 
projects,  or  to  promote  meaningful 
competition,  at  the  Field  Office  level, 
authority  may  be  allocated  to  the 
Regional  Office  virith  no  requirement  for 
suballocation."  However,  HUD's 
flexibility  under  this  provision  is 
limited.  In  this  case  the  "particular 
program"  is  the  section  8  voucher 
program  and  it  cannot  be  said  that  the 
budget  authority  for  this  particular 
program  is  insufficient  to  fund  feasible 
projects,  or  to  promote  meaningful 
competition,  at  the  Field  Office  level. 
Moreover,  the  regulation  implements  a 
statutory  requirement  enacted  in  the 
Reform  Act  which  amended  section 
213(d)(1)(C)  to  require  that  allocations 
of  assistance  "be  made  to  the  smallest 
practicable  area,  consistent  with  the 
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delivery  of  assistance  through  a 
meaningful  competitive  process 
designed  to  serve  areas  %irith  greater 
needfs."  The  problem  writh  the  example 
described  above  is  that  the  assistance  for 
homeless,  mentally  ill  veterans  is  not  a 
"paitictilar  program"  or  a  "program  of 
housing  assistance"  (the  term  tued  in 
section  213(d))— it  is  a  small  set-aside 
under  that  "particular"  section  8 
voucher  program. 

The  Department  intends  to  address 
this  problem  by  adding  a  further 
refinement  to  the  listiii^  of  uses  of 
budget  authority  which  the  Secretary 
determines  not  to  be  geographically 
allocable  by  formula.  Spedni^y.  the 
rule  is  amended  to  include  along  with 
the  appropriations  statute  and  the 
Appropriations  Conference  Repoit  table, 
sucn  uses  of  budget  authority  as  are 
identified  in  the  Operating  Plan 
submitted  to  the  Appropriations 
Committees. 

The  "Operating  Plan"  is  presented 
annually  to  these  Committees  to  reflect 
changes  &t>m  the  budget  originally 
submitted  to  the  Congress  by  the 
Administration.  Its  hUttory  dates  back  to 

1987  when  the  Conference  Report 
accompanying  H.J.  Res.  395,  "Making 
Further  Continuing  Appropriations  for 
the  Fiscal  Year  Ending  September  30, 
1988."  stated  that  "because  of  the 
substantial  changes  in  many  accounts 
from  the  budget  estimates  (including  a 
number  of  general  reductions),  the 
conferees  direct  that  [HUD  and  the 
Independent  Agencies  covered  in  the 
same  appropriation]  submit  a  fiscal  year 

1988  operating  plan  by  February  1. 
1988."  H.R  Rep.  100-498  (Dec.  22, 
1987).  at  837.  The  statement  added  that 
"the  conferees  expect  sudi  operating 
plans  to  include  recommended  changes 
firom  the  budget  estimates  except  that  no 
reductions  may  be  proposed  in 
programs,  projects,  or  activities  for 
which  funding  has  been  added  by  the 
Congress."  Even  since  that  time,  the 
Department  has  furnished  the 
Committees  an  Operating  Plan  anniially 
which  identifies  changes  from 
published  estimates,  including 
reprogramming  within  amounts  set  out 
in  the  Conference  Report  table.  This 
year  the  Department  intends  to  identify 
in  the  Operating  Plan,  for  example,  the 
750  voucher  imits  for  homeless, 
mentally  ill  veterans. 

Tying  flexibility  in  the  allocation  of 
budget  authority  to  matters  identified  in 
the  Operating  Plan  preserves  the  mutual 
comity  between  Executive  and 
Legislative  Branches  that  has 
characterized  the  allocation  process. 
Furthermore,  the  Department  notes  that 
although  a  set-aside  identified  in  the 
Operating  Plan  is  to  be  treated  as 


described  in  the  interim  rule,  the 
ob|ectives  of  bimess  in  allocation  and 
competition  in  distribution  of  assistance 
will  not  be  ignored.  Where  faasible,  the 
Department  intends  to  fair  share  section 
8  certificate  and  voucher  set-asides 
down  to  the  Regional  Office  level  and  to 
provide  for  subsequent  distribution  by 
competition. 

A  second  change  in  the  regulation 
regarding  assistance  incapable  of 
geographic  allocation  by  formula 
involves  recently  enacted  legislaticm 
which  prescribes  that  a  portion  of 
program  assistance  be  set  aside  or 
otherwise  mandated  for  other  than 
general  use.  Recent  HUD  authorization 
statutory  amendments  contain 
provisions  which  have  the  effect  of 
specifically  targeting  appropriated 
funds.  For  example,  section  101(b)  of 
the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  102- 
550  (Oct.  28, 1992),  amended  the  United 
States  Housing  Act  of  1937  to  require 
fonding  of  $20  million  in  both  FY  1993 
and  FY  1994  for  section  8  IS  year 
contracts  for  project-based  assistance  to 
be  used  for  a  multicultural  tenant 
empowerment  and  homeownerehip 
project  located  in  the  District  of 
Coltunbia.  This  assistance  obviously  is 
incapable  of  geographic  allocation  by 
formula  because  it  is  expressly 
authorized  for  one  city  only. 

In  the  firat  yeer  following  enactment 
of  set-asides  like  the  one  described 
immediately  above,  the  Operating  Plan 
could  be  expected  to  address  these 
newly  established  purposes.  In 
subsequent  yeara,  however,  they  would 
have  been  incorporated  in  the 
Department's  budget.  For  that  reason, 
this  interim  rule  also  adds  to 
§  791.403(b)(ii)  the  subcategory  of 
assistance  included  in  an  authorization 
statute,  such  as  set-asides,  where  the 
Secretary  determines  that  such 
assistance  is  incapable  of  geographic 
allocation  by  formula. 

n.  Other  Matters 

A.  Regulatory  Impact— Executive  Order 
12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  vriih  foreign- 
based  enterprises  in  domestic  or  export 
maiicets. 

B.  Regulatory  FleidhUity  Ad 

The  Secretary  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  thi« 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
revises  existing  procedures  for  the 
allocation  of  housing  assistance  funds 
and  for  local  government  and  HUD 
review  of  applications  for  housing 
assistance,  but  will  make  no  change  in 
the  economic  impact  of  these 
procedures  on  small  entities. 

C.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
houn  in  the  Office  of  General  Counsel, 
the  Rules  Docket  Clerk,  room  10276. 451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

D.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  %vill  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  this  rule  will  not 
substantially  alter  the  established  roles 
of  HUD  and  the  States  and  local 
governments,  including  PHAs.  in 
administering  the  afiiected  programs.  As 
a  result,  the  rule  is  not  subject  to  review 
under  the  order. 

E.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
femily  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  tho^ 
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policies  and  propuns  ralato  to  lunily 
concerns.  | 

F.  Begukttory  Agenda 

This  rule  was  listed  as  item  number 
1401  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  26. 1993  (58  FR  24382.  24401)  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibilitv  Act. 

G.  The  cStalog  of  Federal  Domestic 
Assistance  program  numbers  ara  as 
follows: 

14.103  Interest  Reduction  Payments- 
Rental  and  Cocpeiative  Housing  for 
Lower  Income  Fnailiet 

14.149    Rent  Soppteroents— Rental  Housing 
for  Lower  Income  Families 

14.156  Lo%»er  IncooM  Housing  Assistance 
Program  (Sectioo  8)  i 

14.157  Housing  bx  tbe  Elderly  or 
Handicapp^  ' 

14.177    Housing  Voucher  Program 

14.850  Public  and  Indian  Housing 

14.851  Low  Income  Housing— 
Homeownership  Opportunities  far  Low 
Income  Families 

H.  Justification  for  Interim  Rulemaking 

In  general,  tbe  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1) 

Hie  Department  finds  that  good  cause 
exists  to  publish  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  comment  is  contrary 
to  public  interest  because  immediate 
effectiveness  of  this  rule  wdll  permit  the 
Department  to  assign  the  great  bulk  of 
section  8  voudier  and  certificate  budget 
authority  under  the  fair  share  formula  to 
Field  Office  jurisdictions  now  for  timely 
competition  among  Public  Housing 
authorities.  At  the  same  time,  HUD  will 
not  have  to  run  the  risk  of  a  specific  set- 
aside,  such  as  the  FY  1993  voudier  set- 
aside  for  homeless,  mentally  ill 
veterans,  or  the  section  8  set-asidea  a 
multicultural  tenant  empowerment  and 
homeotvnership  pn^ect,  being 
hamstrung  by  a  requirement  to  allocate 
below  the  Regi<nal  Office  level  in  an 
inefficient,  infeasible  manner. 

Moreover,  this  rule  does  not  involve 
major  changes  in  the  allocation  sdieme 
under  part  791.  Rather,  it  makes  two 
minor  out  necesaaiy  modifications  to 
facilitate  recognition  of  Congressional 
intent  and  agreement  on  the  allocation 
of  housing  assistance. 


Ltal  of  Subjects  in  24  CFR  Part  791 

Grant  program*— housing  and 
community  development. 
Intergovernmental  relati<Mis,  Public 
housing.  Rant  subsidies. 

Accordingly,  24  CFR  pert  791  is 
amended  as  follows: 

PART791— HEVCWOF 
APPLICATIONS  FOR  HOUSMG 
ASSISTANCE  AND  ALLOCATION  OF 
HOUSING  ASSISTANCE  FUNDS 

1.  The  authority  citation  for  24  CFR 
part  791  ia  reviaed  to  read  as  follows: 

AelMrily:  42  U.S.C  1439;  42  U.&C 
3535(d). 

2.  Section  791.403  is  amended  bv 
revising  paragraph  (bXlKii)  to  reed  as 
follows: 

1791.403    ANocallenelhoiiaing 


(b)  •  •  • 

(1)  *  •  * 

(ii)  Assistance  which  is — 

(A)  The  subject  of  a  line  item 
identification  in  the  HUD 
appropriations  law.  at  in  the  table 
customarily  included  in  the  Conferwice 
Report  on  the  appropriation  for  the 
Fiscal  Year  in  whicJi  the  funds  are  to  be 
allocated; 

(B)  Reported  in  the  Operating  Plan 
submitted  by  HUD  to  the  Committees  on 
Appropriations:  at 

(C)  Included  in  an  authorisation 
statute  where  the  nature  of  the 
assistance,  such  as  a  prescribed  set- 
aside,  is,  in  the  determination  of  the 
Secretary .  incapable  of  geographic 
allocation  by  formula. 

•        •        •        •        • 

Dated:  July  30, 1993. 
Henry  G.  Ctaaaraa, 

SecntaTy. 

IFR  Doc  93-18597  Piled  8-3-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Gu8rd 

33CFRPwt100 
[COO  06-93-0681 

Special  Local  Ragulations  for  Marina 
Evania;  Virginia  Baach  Off  ahora  Grand 
Prtx.VA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Virginia  Beach 
Offshore  Grand  Prix  to  be  held  in  the 


Atlantic  Ocean  off  Virginia  Beach  on 
Septemb«r  5. 1993.  These  special  local 
regulations  are  necessary  to  c(»trol 
veasel  traffic  in  the  immediate  vicinity 
of  thia  event.  The  efiiact  will  be  to 
restrict  goieral  navigation  in  the 
regulated  area  for  the  safety  of 
spectatws  and  participants. 
EFFECTIVE  DATES:  The  regulations  are 
effective  from  7  a.m.  to  7  p.m., 
September  5, 1993.  If  inclement  weather 
is  forecast  for  September  5.  the 
regulations  will  then  be  in  effect  from  7 
a.m.  to  7  p.m.,  on  September  4. 1993.  if 
inclement  weather  causes  the 
postponement  of  the  event,  the 
regulations  are  effective  from  7  a.m.  to 
7  p.m.,  Septembwr  6, 1993. 
FOR  FURTHER  MFORMATUN  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (Operations) 
(804) 483-8559. 

SUPPLEMENTARY  MFORUATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  has  not  been 
publisned  for  these  regulaticms  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Adherence  to 
normal  rulemaking  procedures  would 
not  have  been  possible.  Specifically,  the 
sponsor's  application  to  hold  the  event 
was  not  received  until  July  2, 1993, 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rulemaking  in 
advance  of  the  event. 

DrafUng  InfomatkM 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LT  Monica  L. 
Lombardi,  project  attorney.  Fifth  Coast 
Guard  District  Legsl  Staff. 

Background  and  Parpoae 

The  race  will  consist  of  approximately 
100  powerboats,  from  22  to  50  fiaet  in 
length,  racing  over  a  closed  course  off 
the  beac:h front  at  Virginia  Beach. 
Virginia.  As  part  of  the  application,  it 
was  requested  that  the  Coast  Guard 
provide  control  of  spectator  and 
commercial  traffic  along  the  beadifront 
and  Rudee  Inlet  areas  during  portions  of 
the  race. 

Discussioa  of  Regnlatioaa 

These  regulations  will  regulate  the 
area  surrounding  the  Virginia  Beach 
Offshore  Grand  Prix.  The  race  course  is 
generally  oval  shaped,  ruiming  parallel 
to  the  shoreline.  Tiie  Rudee  bilet/Lake 
Rudee  area  will  include  the  wet  pits  and 
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dockage  for  patrol  boats  at  the 
Riverhouse  boat  docks,  and  the  Owl 
Creek  boat  ramp  will  serve  as  the  put  in 
area  for  the  race  participants. 

The  Cape  Henry  Precautionary  Area 
and  the  Dam  Neck  Danger  Area  are 
located  to  the  north  and  south  of  the 
race  course,  respectively.  While  the  race 
coiuse  does  not  encroach  on  either  of 
these  areas,  the  regulated  area  includes 
the  southwest  comer  of  the  Cape  Henry 
Precautionary  Area  and  the  northeast 
comer  of  the  Dam  Neck  Danger  Area.  To 
provide  for  the  safety  of  participants, 
spectators,  and  vessels  transiting  the 
area,  the  Coast  Guard  will  restrict  vessel 
movement  in  the  regulated  area  and  has 
established  a  temporary  spectator 
anchorage  for  what  is  expected  to  be  a 
large  spectator  fleet,  Coast  Guard  patrol 
vessels  will  be  positioned  at  Rudee  Inlet 
to  direct  vessels  to  the  temporary 
spectator  anchorage.  The  sponsor  will 
provide  approximately  44  vessels, 
including  15  medical  boats  with 
paramedics  on  board  to  assist  the  Coast 
Guard  and  local  government  agencies  in 
patrolling  this  event.  All  vessels  will 
display  Official  Regatta  Patrol  signs  and 
identity  numbers.  Representatives  of  the 
sponsors  and  members  of  the  Coast 
Guard  will  be  present  in  the  vicinity  of 
the  race  site  to  inform  vessel  operators 
of  these  regulations  and  other  applicable 
laws. 

Regulatory  Evaluation 

Hiis  final  rule  is  considered  non- 
major  under  Executive  Order  12291  and 
not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26. 
1979).  The  economic  impact  of  this 
regulation  is  actually  expected  to  be 
beneficial  to  the  local  business 
commimity  on  a  small  scale,  therefore, 
a  fiill  regulatory  evaluation  is 
unnecessary.  This  regulation  will  only 
be  in  effect  for  twelve  hours,  and  the 
impacts  on  routine  navigation  are 
expected  to  be  minimal  as  Rudee  Inlet 
will  only  close  for  short  periods  of  time 
as  the  racers  transit  to  and  firom  the 
actual  race  areas. 

Small  Entitias 

Under  the  Regulatory  FiexibiUty  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Most  small  entities  located 
in  the  regulated  area  will  be  involved 


with  providing  services  to  the  sponsor, 
the  race  participants,  and  race 
spectators.  This  should  have  a  fevorable 
impact,  and  only  a  few  small  businesses 
will  not  be  involved.  Since  the  impact 
of  this  rule  on  non-participating  small 
entities  will  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b), 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  mle  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  the 
rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T0558  is 
added  to  read  as  follows: 

f100.3S-T055«    Rudee  Inlet,  Lake  Rudee. 
Atlanlte  Ocean.  Virginia  Beaoh,  Virginia. 

(a)  Definitions:  (1)  Regulated  area.  The 
waters  of  the  Atlantic  Ocean 
commencing  at  a  point  on  the  shoreline 
at  laUtude  36°54'23.0"  North,  longitude 
75''59'26.0"  West;  thence  east  northeast 
to  latitude  36°54'38"  North,  longitude 
75°56'55"  West;  thence  south  southeast 
parallel  to  the  Virginia  Beach  shoreline 
to  latitude  36°49'06"  North,  longitude 
75"'55'58"  West;  thence  west  southwest 
to  the  shoreline  at  latitude  36°48'53" 
North,  longitude  75»57'58''  West,  and 
the  waters  of  Rudee  Inlet  and  Lake 
Rudee  including  the  Owl  Creek  Boat 
Ramp. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 


a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Hampton  Roads. 

(3)  Spectator  Anchorage  Area.  The 
waters  of  the  Virginia  seacoast  bounded 
by  a  hne  connecting  the  follotving 
points: 


Latitude 
38*Sl'23.ir  N 
3S*51'27.(r  N 
M'UfU.fr  N 
36*50'23.(r  N 


Longitude 
75'56'47.0"W. 
75*S«'2J.«r  W. 
75">56'13.(r  W. 
75*5r38.(r  W. 


(b)  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  Virginia 
Beach  Offshore  Grand  Prix  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Spectator  vessels  may  anchor  in 
the  spectator  anchorage  area  specified  in 
paragraph  (a)(3)  of  these  regulations. 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  whenever  a  race  heat 
is  not  being  run. 

(5)  Vessel  operators  are  advised  to 
remain  clear  of  the  advisory  area  during 
the  effiacUve  periods  of  this  regulation. 

(c)  EH^ective  periods:  The  regulations 
are  effective  from  7  a.m.  to  7  p.m.. 
September  5, 1993.  If  inclement  weather 
is  forecast  for  September  5,  the 
regulations  will  then  be  in  effect  finra  7 
a.m.  to  7  p.m.,  on  September  4, 1993.  If 
inclement  weather  causes  the 
postponement  of  the  event,  the 
regulations  are  effective  from  7  a.m.  to 

7  p.m.,  September  6, 1993. 

Dated:  July  23. 1903. 
W.T.LeUnd. 

Fear  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  93-18550  Filed  8-3-93;  8:45  am] 
BNJJNO  OOOC  4StO-l4-« 
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ENVmONMENT AL  PnOTKTION 
AGENCY 

40CFRPart52 
[AD  FWL  4tt7-11 

Approval  and  Pramulgalion  Of  State 
bnplamanlallon  Plana;  CaH  for  Sulfur 
Dloaddo  SIP  Ravlalona  for  Bilinga/ 
Laursl,IIT  | 

AOBICV:  EnvirannMntal  Protection 

Agency  (EPA). 

ACnow;  Information  notice. 

SUMMARY:  EPA  hereby  gives  notice  that 
it  notified  the  GovenKV  of  Montana  on 
March  4. 1993,  that  the  Montana  State 
Implementation  Plan  (SIP)  for  the 
Billings-Laurel  area  is  substantially 
inadequate  to  attain  and  maintain  the 
sxilfur  dioxide  (SO2)  National  Ambient 
Air  Quality  Standards  (NAAQS)  and 
must  be  revised. 

DATE*:  A  SIP  revision  for  the  Billings- 
Laurel  area  is  due  September  4, 1994. 
FOR  nmTMK  ■ronMATWM  cohtact: 
Laurie  Ostrand,  Air  Programs  Branch. 
999 18th  Street,  suite  500,  Denver, 
Colorado  80202-2466.  (303)  293-1757 

SUPPlfMENTARY  MFOftMATION: 

L  Background 

On  April  30, 1971,  EPA  promulgated 
primary  and  secondary  NAAQS  for  SO2 
under  section  109  of  the  Act  (36  PR 
8186).  The  existing  primary  standards 
far  sulfur  oxides,  measured  as  SO2.  are 
0.14  ppm  (365  ^g/m3),  averaged  over  a 
period  of  24  hours  and  not  to  be 
exceeded  more  than  once  per  year,  and 
0.03  ppm  (80  ^g/m3)  annual  arithmetic 
mean.  The  current  secondary  standard 
is  0.5  ppm  (1300  ^g/m^).  averaged  over 
a  period  of  3  hours  and  not  to  be 
exceeded  more  than  once  per  year. 

n.  Finding  of  Inadequacy 

On  September  6, 1979  (44  FR  51977), 
EPA  approved  revisions  to  the  Montana 
SIP  which  were  submitted  to  meet  part 
of  the  part  D  nonattainment  area 
requirements.  These  revisions  included 
a  stipulation  between  the  Montana 
Department  of  Health  and 
Environmental  Sciences  and  several 
sources  in  the  Billings-Laurel  area.  The 
remaining  nonattainment  area 
requirements  were  approved  by  EPA  on 
January  10, 1980  (45  FR  2034). 

EPA  now  finds  >  the  SIP  inadequate 
based  on  predicted  violations  of  the  SO} 
NAAQS  that  have  been  modeled  in  the 
Billings-Laurel  area.  These  predicted 
violations  were  shown  in  modeling  used 


<  Tba  finding  U  mada  pnnuaat  to  Mctiont 
110(aN2NH)  nd  llOfrNS)  of  the  Omd  Air  Act  42 
U.SX1 7410(«X2)(H)  nd  74100(XS). 
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by  Billings  Generation  Inc.  (Bd)  to 
obtain  a  permit  to  construct,  in  a 
GeoResearch.  Inc.  (GRI)  modeling  study 
commissioned  by  the  Billings  Qty 
Council,  and  in  the  State's  refined 
analysis  of  the  GRI  modeling.  The 
resulU  of  the  GRI  study  and  the  State's 
further  analysis  indicate  that  there  are 
violations  of  the  SO3  NAAQS  outside 
the  current  nonattainment  area  of 
Laurel,  in  the  Billings  area,  and  at  sites 
not  represented  by  the  existing  SO3 
monitoring  network. 

ni.CaUfbrSIPReviskMi 

This  finding  of  SIP  inadequacy 
requires  Montana  to  submit  a  SIP 
revision  no  later  than  18  months  firom 
the  date  of  EPA's  letter  to  the  Governor. 
To  ensure  that  the  SIP  deadline  is  met. 
EPA  requested  the  State  to  submit  an 
action  plan  for  the  development  of  the 
SIP  revision  within  60  days  from  receipt 
of  EPA's  letter  to  the  Governor.  Any 
control  strategies  adopted  and 
implemented  as  part  of  this  SIP  revision 
mxist  provide  for  attainment  and 
maintenance  of  the  SO2  NAAQS  within 
5  yean  from  from  the  date  of  EPA's 
letter  to  the  Governor.  (See.  e.g..  section 
110(n)(2)oftiieAct.) 

IV.  Final  Action 

This  finding  of  inadequacy  does  not 
constitute  a  final  agency  action  that  is 
ripe  for  judicial  review.  EPA's  action  is 
a  first  step  in  an  administrative  process 
that  will  not  be  suflidently  concrete  for 
judicial  resolution  until  additional 
action  is  taken  by  EPA  on  a  plan 
submittal  by  the  State  of  Montana. 

The  60-day  time  period  for  filing  a 
petition  for  review  under  section  307(b) 
of  Uie  CAA  is  tolled  until  EPA  makes 
the  finding  ripe  by  taking  additional 
action  in  reliance  on  it,  such  as 
imposing  sanctions  on  the  State  of 
Montana  for  failure  to  submit  a  SIP 
revision  or  promulgating  approval  of  a 
SIP  revision.  A  time  limitation  on 
petitions  for  judicial  review  can  only 
run  against  diallenges  ripe  for  review. 

A  technical  support  document  (TSD) 
is  available  from  the  contact  person 
listed  above.  The  TSD  discusses  in  more 
detail  the  ambient  standard  and  its 
health  effiscts,  the  SIP  call  and  legal 
authority,  modeling  studies,  and  the  SIP 
revision  schedule. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  dioxide. 

Authority:  Sections  101, 107. 110, 116  and 
301  (a)  of  the  Qean  Air  Act,  as  amended  (42 
U.S.C  7401,  7407,  7410. 7416  and  7610(a)). 


Dated:  )uly  13, 1993. 
JackW.McGraw. 
Acting  Feffonal  Administrator. 
(FR  Doc  93-18496  Filed  6-3-93;  8:45  am) 

SaXMOCOOC: 


40  CFR  Part  186 
[OPP-300199A:  FRLr-4073-31 
RIN2070-AB78 

Captan;  Ravocatlon  Of  Faad  Additiva 
Regulation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  revokes  the 
feed  additive  tolerance  listed  in  40  CFR 
186.500  for  residues  of  the  fungicide 
captan  (N-trichloromethylthio-4- 
cyclohexene-1.2-dicarboximide)  in  or  on 
com  seed  at  100  parts  per  million 
(ppm),  remaining  after  detreatment  to 
reduce  captan  rtnidues  resulting  bom 
the  intended  use  of  captan  as  a  seed 
protectant.  This  action  is  being  taken  by 
EPA  because  data  required  and 
requested  by  EPA  to  support  the 
continuation  of  the  feed  additive 
regulation  have  not  been  submitted. 
EFFECTIVE  DATE:  Effective  on  August  4. 
1993. 

ADDRESSES:  Writien  objections  and/or 
requests  for  a  hearing,  identified  by  the 
document  control  number,  (OPP- 
300199A].  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  Rm.  3708. 401  M  St..  SW., 
Washington.  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Patricia  Critchlow.  Registration 
Division  (H750SW).  Environmental 
Protection  Agency.  401 M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  6th  Floor. 
Crystal  Station  #1.  North  Tower,  2800 
Qystal  Drive.  Arlington.  VA  22202, 
(703)-308-7066. 

SUPPLEMENTARY  MFORMATION:  This 
document  annoimces  the  revocation  of 
the  feed  additive  regulation  established 
under  section  409  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  348,  permitting  residues  of  the 
fungicide  captan  at  100  ppm  remaining 
in  or  on  com  seed  bt)m  its  intended  use 
as  a  seed  protectant,  after  detreatment. 
This  feed  additive  tolerance  is  listed  in 
40  CFR  186.500. 

In  tiie  Federal  Register  of  August  30. 
1989  (54  FR  35897),  EPA  issued  a 
propcwed  mle  to  revoke  the  feed 
additive  regulation  in  40  CFR  186.500 
for  residues  of  the  fungicide  captan  in 
or  on  com  seed  remaining  after 
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detreatment  to  reduce  captan  residues 
resulting  from  the  intendbd  use  of 
captan  «s  a  seed  pratedant  The  basis 
for  revoking  the  feed  additive  regulation 
was  that  certain  information  required  by 
the  March  1986  Captan  Registraticm 
Standard  to  support  the  n^gulation  had 
not  been  submitted. 

In  March  1986,  EPA  issued  a 
Registration  Standard  whicii  stated, 
among  other  things,  that  the  Agency  had 
reevaluated  the  use  of  treated  seed  com 
for  feed  use  for  cattle  and  hogs  and 
expected  to  take  action,  in 
approximately  a  year,  to  revoke  the  feed 
additive  regulation  that  pennits  the  feed 
use  of  detreated  captan-treated  seed 
com,  unless  certain  concems  were 
resolved,  as  follo^vs: 

1.  Residue  chemistry  data  were 
needed  for  detreated  captan-treated  com 
seed  which  had  been  treeted  at 
maximum  lebel  dosage  and  held  in 
storage  for  various  time  periods  ranging 
from  3  to  18  months. 

2.  An  acceptable  method  for 
informing  com  seed  treaters  and  com 
seed  distributors  of  acceptable  methods 
for  detreating  captan-treated  com  seed 
must  be  proposed. 

3.  An  acoept^le  handling  procedure 
for  captan-treated  seed  com  (to  be 
detreated)  to  asstne  that  there  are  no 
other  pesticides  on  the  seed  must  be 
proposed. 

Tne  captan  feed  additive  regulation 
does  not  identify  permitted  methods  for 
detreating  the  captan-trectod  com  seed 
althou^  the  Federal  Register  notice 
which  established  this  regulation 
mentioned  washing  and  roasting, 
thereby  implying  that  these  were 
acceptable  methods.  However,  the 
Agency  has  inadequate  data  to  support 
either  washing  or  roasting  when  the 
maximum  registered  dosage  of  captan 
has  been  applied,  and  has  no  acceptable 
residue  data  to  support  the  roasting 
detreatment  method  at  any  dosage  or 
period  of  storage. 

Three  commrats  were  received  in 
response  to  the  notice  of  proposed 
rulemaking  to  revdce  the  captan  feed 
additive  regulati<m  for  residues  in 
detreated  com  seed.  Comments  were 
received  from  the  American  Seed  Trade 
Association  (ASTA);  Ken  Hunt  of  Ken's 
Roasting  Service  in  Arcadia,  ME;  and 
Robert  York  of  Johnston,  lA. 

1.  York.  Mr.  York  questioned  EPA's 
need  for  the  residue  chemistry  data  and 
other  information  whidi  was  requested 
in  the  March  1986  Captan  Registration 
Standard  and  discussed  in  the  August 
30, 1989  proposed  mle. 

Mr.  York  argued  against  the  request 
for  residue  data  for  detreated  captan- 
treated  com  seed  treated  at  maximum 
label  dosage  and  held  in  storage  for 


periods  ranging  from  3  to  18  months.  He 
asked  whether  EPA  had  any  indication 
that  storage  of  treated  seed  over  an 
extended  period  would  result  in  any 
change  in  the  chemical  composition  of 
the  treatment  or.  even  if  that  did  occur, 
whether  there  would  be  any  effiect  on 
the  feeding  trial  and  resultant 
conclusions. 

Mr.  York  countered  EPA's  request  fw 
an  acceptable  way  to  inform  com  seed 
treaters  and  distributors  of  acceptable 
methods  for  detreating  captan-treated 
com  seed  by  claiming  that  "vast 
experience  in  the  field"  with  the 
roasting  method  to  detreat  captan- 
treated  com  seed  and  then  feeding  such 
detreated  com  seed  to  animals  under 
the  existing  procedure  has  not  resulted 
in  illegal  residues  of  captan  in  the  meat 
from  audi  animals.  He  contended  that 
such  treated  seed  would  have  been 
treated  at  least  18  months  or  more 
before  the  detreating  and  feeding  date 
and  that  most  seed  companies  treat  at 
the  maximum  recommended  rate; 
therefore,  the  experience  referred  to 
would  have  been  based  on  such  rates. 

Mr.  York  argued  against  EPA's  request 
for  an  acceptable  procedure  for  handling 
captan-treated  com  seed  (to  be 
detreated)  to  assure  that  there  are  no 
other  pesticides  in  the  seed.  He  said 
there  is  enough  field  experience  with 
roaster  operation  and  quality  control  of 
such  operation  to  permit  a  simple 
writeup  of  the  procedure  for 
distribution  to  those  who  need  it. 
Further,  he  said  there  is  an  appropriate 
residue  analysis  procedure  to  test  the 
detreatment  process  to  be  sure  that  the 
established  tolerance  of  100  ppm  is  not 
exceeded.  Mr.  York  ai]gued  that  ., 

satisfying  this  EPA  request  would  be 
simple,  and  it  is  not  a  valid  reason  to 
revoke  the  tolerance. 

Mr.  York  also  said  all  seed  com  that 
is  pesticide  treated  must  be  labeled  with 
the  pesticide  that  has  been  applied,  in 
order  to  comply  with  Federal  and  State 
seed  laws.  Therefore,  a  simple  auditing 
procedure  for  checking  seed  tags  should 
immediately  indicate  what  is  on  the 
seed  and  should  prevent  any  illegal 
residues  on  the  detreated  seed. 
According  to  Mr.  York,  the  current 
procedures  permitting  roasting  of 
treated  seed  so  long  as  it  contains  only 
captan  and  other  materials  at  rates 
below  existing  tolerances,  prior  to  the 
detreating  procedure,  has  been  working 
quite  well  and  has  not  resulted  in  illegal 
residues  of  any  material,  provided  the 
roaster  and  the  feeder  have  abided  by 
the  law  in  effect  at  the  time. 

Finally,  Mr.  York  posits  that  the 
"real"  reason  for  this  tolerance 
revocation  is  EPA  concem  about  illegal 
use  of  treated  seed.  Mr.  York  argues  Uiat 


revoking  the  tolerance  will  not  control 
illegal  activity. 

EPA 's  Response:  In  response  to  Mr. 
Yorii's  ob)ections  to  the  revocation  and 
to  EPA's  several  bases  for  the  revocation 
action,  EPA  reiterates  that  the  residue 
chemistry  data  and  other  information 
under  discussion  were  requested  in 
March  1988  and  that  interested  patties 
were  given  another  opportunity  to 
submit  the  data  in  response  to  the 
August  1989  proposed  mle  to  revoke  the 
tolerance.  However,  the  information  has 
not  been  submitted.  Undocumented 
"experience"  and  unsubstantiated 
conclusions  cannot  be  accepted  in  lieu 
of  scientific  data  from  properly 
controlled  studies. 

Regarding  Mr.  York's  question  about 
whether  EPA  had  an  indication  that 
storage  of  treated  seed  over  an  extended 
period  would  result  in  any  change  in 
the  chemical  composition  of  the 
treatment  or  have  effect  on  the  feeding 
trial,  EPA  points  out  that  it  is  the  lack 
of  data  that  is  the  problem.  EPA  does 
not  have  sufficient  data  to  characterize 
residues,  whether  or  not  the  treated  seed 
is  stored  for  long  periods. 

EPA  does  not  dispute  that  an 
acceptable  handling  procedure  could  be 
developed.  Further,  EPA  has  no 
objections  to  Mr.  York's  suggestion  to 
have  a  procedure  for  auditing  seed  tags 
in  order  to  determine  what  pesticides 
have  been  used  for  seed  treatments. 
However,  the  problem  remains  that  no 
one  has  indicated  a  willingness  to 
initiate  and  be  responsible  for  such  a 
program. 

EPA  agrees  with  Mr.  York  that  illegal 
use  of  treated  seed  can  be  a  problem  and 
^that  revoking  the  tolerance  for  detreated 
seed  will  not  stop  individuals  intent  on 
such  illegal  uses.  EPA  would  simply 
reiterate,  however,  that  the  basis  for 
revoking  this  tolerance  is  insufTicient 
data  and  not  a  concem  with  illegal 
residues. 

2.  American  Seed  Trade  Association 
(ASTA).  ASTA  pointed  out  that,  after 
EPA  issued  a  Registration  Standard  for 
captan  in  March  1986  requiring 
additional  metaboUte  information  on 
captan  as  a  result  of  roasting,  ASTA 
developed  and  submitted  to  EPA  a 
protocol  for  a  study  to  generate  the 
required  data.  However,  late  in  1986, 
ASTA  decided  not  to  pursue  the  studies 
needed  to  develop  the  data.  Although 
ASTA  was  confident  that  the 
information  needed  to  support  the 
tolerance  could  be  developed,  and  the 
process  of  detreating  was  more  than 
adequate  to  reduce  the  levels  of  captan 
below  the  tolerance,  ASTA  felt  it  could 
not  be  responsible  for  the  detreating 
activities  that  were  happening  in  many 
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diffeTent  locations  and  by  persons  over 
which  ASTA  had  no  control. 
ASTA  is  not  opposed  to  the 
revocation  action  but  has  serious 
concerns  about  what  can  or  will  be  done 
to  dispose  of  the  usual  huge  quantities 
of  obsolete  seed.  ASTA  is  continuing  to 
look  for  a  solution  to  the  problem  for  the 
disposal  of  obsolete  treated  com  seed 
and  will  continue  to  solicit  EPA's 
assistanco  in  the  search  to  find  such  a 
solution.  I 

EPA's  response:  EPA  is  also  > 
concerned  about  the  disposal  problem, 
but  does  not  believe  that  continuing  the 
tolerance  without  the  required  data  is 
justified  or  an  appropriate  means  to 
solve  the  disposal  problem. 

3.  Hunt.  Mr.  Hunt  is  in  favor  of  EPA 
continuing  the  feed  additive  tolerance 
or,  alternatively,  having  EPA  institute  a 
permit  system  for  roasting  firms  like  his. 
Mr.  Hunt  states  that  he  regularly  has  his 
roasted  com  analyzed  and  it  is  well 
below  tolerance  levels  for  captan.  Mr. 
Hunt  maintains  that  roasting  captan- 
treated  com  seed  and  subsequently 
feeding  the  detreated  seed  to  hogs  and 
cattle  is  the  safest  way  to  dispose  of  the 
obsolete  or  excess  treated  com  seed. 

EPA's  response-.  The  Agency 
understands  and  sympathizes  with  Mr. 
Hunt's  position.  However,  since  EPA's 
data  requirements  for  this  tolerance 
have  not  been  met.  EPA  must  take  steps 
to  revoke  the  tolerance.  As  noted  above, 
anecdotal  evidence  is  no  substitute  for 
scientifically  conducted  studies. 
Moreover,  on  the  subject  of  permits, 
EPA  would  note  that  such  a  system 
depends  on  an  otherwise  valid  and 
scientifically  based  tolerance  level. 

Based  on  the  information  considered 
by  EPA  and  discussed  in  the  proposal 
and  in  this  doomient,  EPA  is  hereby 
revoking  the  faed  additive  tolerance  for 
residues  of  captan  remaining  in  com 
seed  which  has  been  treated  with  captan 
seed  protectant  and  subsequently 
subjected  to  a  detreatment  process  to 
remove  excess  residues. 

Any  person  adversely  affected  by  this 
regulation  revoking  the  feed  additive 
regulation  in  40  CFR  186.500  for 
residues  of  captan  in  detreated  com 
seed  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  is8ue(s)  on  which  a 
hearing  is  requested,  the  requestor's 
contentions  on  each  such  issue,  and  a 


summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

This  mle  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  by  Executive  Order  12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act.  the  Agency  has  analyzed  the  costs 
and  benefits  of  this  proposal.  This 
analysis  is  available  for  public 
inspection  in  Rm.  1128.  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  August  30, 1989,  the  Agency 
has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291. 
that  the  revocation  of  the  feed  additive 
regulation  discussed  herein  will  not 
cause  adverse  economic  impacts  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  Flexibility  Act 

This  mle  has  been  reviewed  under  the 
-Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  Stat.  1164;  5  U.S.C.  601  et 
seq.),  and  it  has  been  determined  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  govemments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  August 
30, 1989  proposal. 

List  of  Subiects  in  40  CFR  Pari  186 

Animal  feeds,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  22, 1993. 

SiManH.Wayland. 

Acting,  Assistant  Administrator  for 
Prevention,  Pesticides,  and  Toxic  Substances. 

Therefore,  40  CFR  part  186  is 
amended  as  follows: 

1.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 


f  186  JOG    [Rwnovwq 
2.  By  removing  §  186.500    Captan. 

IFR  Doc  93-18555  Filed  8-3-93;  8:45  ami 
MJJNO  OOOC  ( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  Child  Support  Enforc«m«nt 

45  CFR  Parts  301  and  303 
RIN  0970-AA88 

Safeguarding  Information;  Federal 
Income  Tax  Refund  Offset 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
ACnOW:  Final  mle. 

tiUMMARY;  This  final  mle  implements 
sections  5011  (a)  and  (b)  of  Public  Law 
101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA 
1990).  by  extending  indefinitely  the 
availability  of  the  Federal  income  tax 
refund  offset  process  to  qualified  non- 
AFDC  rV-D  cases  and  extending  use  of 
this  process  to  non-AFDC  IV-D  cases  in 
which  support  is  due:  (1)  On  behalf  of 
certain  adult  disabled  children  with  a 
current  support  order;  and  (2)  on  behalf 
of  a  parent  when  the  parent  is  living 
with  the  child  and  spousal  support  and 
child  support  are  included  in  the  same 
support  order.  In  addition,  the  final  mle 
amends  the  safeguarding  of  information 
requirements  to  permit  disclosure  to  the 
appropriate  agency  or  official  of 
information  regarding  an  applicant  or 
recipient  of  IV-D  services  that  involves 
known  or  suspected  instances  of  mental 
or  physical  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  of  a 
child. 

DATES:  These  regulations  are  effective 
on  and  after  August  4, 1993. 
FOR  FURTHER  MFORMATICN  CONTACT: 
Susuan  Notar,  OCSE  Division  of  Policy 
and  Planning,  (202)  401-4606. 

SUPPLEMENTARY  INFORMATKW: 

Paperwork  Reduction  Act 

These  regulations  contain  no 
information  collection  requirements  that 
are  subject  to  OMB  review  imder  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

Statutory  Authority 

These  regulations  are  published  imdei 
the  authority  of  the  following  provisions 
of  the  Social  Security  Act  (the  Act):  (1) 
Section  464(a)(2)(B),  as  amended  by 
section  5011(a)  of  Public  Law  101-508, 
which  deleted  the  January  1, 1991  cut- 
off date  for  use  of  the  Federal  income 
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tax  refund  offiMt  process  in  non-AFDC 
IV-D  cases:  (2)  section  464(c),  as 
amended  by  section  5011(b)  of  Public 
Law  101-508,  to  permit  the  use  of  the 
Federal  income  tax  refund  ofiset  process 
in  non-AFDC  cases  for  the  collection  of 
past-due  support  on  behalf  of  adult 
disabled  children  and  for  the  collection 
of  certain  spousal  support:  and  (3) 
section  1102  whidi  requires  the 
Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  under  the  Act. 

Badtgromid  and  DeacripHon  of 
R^uMlory  Prorisiona 

I.  Safeguarding  of  Information 

In  the  course  of  performing  their 
duties,  child  support  practitioners  may 
become  aware  that  a  diild  has  been  or 
potentially  could  be  the  victim  of  child 
abuse  or  neglect  Although  they  may 
feel  compelled  to  report  their 
suspicions,  nondisclosure  laws  and 
rules  such  as  the  provisions  in  45  CFR 
303.21  may  impose  restrictions 
prohibiting  them  firom  doing  so. 
Furthermore,  all  States  have  laws 
governing  mandatory  reporting  of 
suspected  child  abuse  or  neglect.  These 
laws  define  such  elements  as  reportable 
conditions,  persons  required  to  report, 
and  sanctions  for  failure  to  report.  The 
mutual  existence  of  Federal  non- 
disclosure laws  and  Federally  required 
State  laws  mandating  reporting  of  child 
abuse  and  neglect  may  cause  dilemmas 
for  professionals  subject  to  the 
provisions  of  both  types  of  laws. 

Formerly.  Federal  regulations  at  45 
CFft  303.21  limited  the  use  or  disclosure 
of  information  concerning  applicants  or 
recipients  of  support  enforcement 
services  to  purposes  directly  connected 
with  the  administration  of  the  plan  or 
program  approved  under  parts  A,  B,  C, 
or  D  of  title  IV,  or  under  titles  II.  X,  XIV, 
XVl.  XIX  or  XX  or  the  supplemental 
security  income  program  established 
under  title  XVI;  any  investigation, 
prosecution  or  criminal  or  civil 
proceeding  conducted  in  connection 
with  the  administration  of  any  such 
plan  or  program;  and  the  administration 
of  any  other  Federal  or  Federally 
assisted  program  which  provides 
assistance,  in  cash  or  in  kind,  or 
services,  directly  to  individuals  on  the 
basis  of  need.  Those  regulations 
prohibited  the  disclosure  of  any 
information  that  identified  by  name  or 
address  any  such  applicant  or  recipient 
to  any  committee  or  legislative  body 
(Federal.  State  or  local). 

Section  5054  of  Public  Law  101-508 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  amended  section  402(a)(9) 


of  the  Act  to  allow  disclosure  to 
appropriate  authorities  of  information 
on  known  or  suspected  child  abuse  or 
neglect.  Section  5054  also  amended 
section  402(a)(16)  of  the  Act  to  require 
the  disclosure  to  an  appropriate  agency 
or  official  of  information  on  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  receiving  AFDC 
Because  reporting  of  known  or 
suspected  child  abuse  or  neglect  is  now 
required  as  part  of  a  State's  plan  for 
administering  its  title  IV-A  program,  we 

believe  that  authority  exists  for     

amending  CX^E  regulations  at  45  CFR 
303.21  to  pwrnit  similar  disclosure  in 
the  case  of  title  IV-D  applicants  and 
recipients.  We  further  believe  that  the 
amendment  helps  eliminate  the 
dilemma  often  faced  by  child  support 
practitionere  in  determining  whether  to 
report  suspected  instances  of  child 
abuse  or  neglect.  Therefore,  we  have 
amended  §  303.21  by  adding  a  new 
paragraph  (a)(4)  which  adds  an 
additional  limited  exception  to 
disclosure  restrictions  and  allows 
reporting  to  an  appropriate  agency  or 
official,  information  on  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  of  a 
child  who  is  the  subject  of  a  child 
support  enforcement  activity  under 
circumstances  which  indicate  that  the 
child's  health  or  welfare  is  threatened 
thereby. 

We  nave  also  made  other  technical 
amendments  to  the  regulation  to 
conform  with  section  402(a)(9)  of  the 
Act.  Section  202(b)(2)(A)  of  the  Family 
Support  Act  of  1988  (Public  Law  100- 
485)  inserted  "including  activities 
under  part  F"  into  402(a)(9)  of  the  Act. 
Therefore,  we  have  added  this  language 
to  §  303.21(a)(1).  In  addition,  section 
202(b)(2)(B)  of  the  FSA  repealed  part  C 
of  title  IV  of  the  Act.  Therefore,  we 
deleted  the  reference  to  part  C  firom 
§  303.21(a)(1).  Section  5055(a)  of  Public 
Law  101-508  added  reference  to  title 
IV-D  to  402(a)(9).  To  conform,  we  have 
added  such  a  reference  to  §  303.21. 
Finally,  we  have  corrected  §  303.21(a)(1) 
by  changing  title  11  to  title  I  in 
conformity  with  402(a)(9). 

2.  Bequests  for  Collection  of  Past-Due 
Support  by  Federal  Income  Tax  Refund 
Offset 

Former  45  CFR  303.72(a)(3)(i)  allowed 
the  use  of  the  Federal  income  tax  refund 
onset  to  collect  past-due  support  in  non- 
AFDC  rV-D  cases  if  the  support  was 
owed  to  or  on  behalf  of  a  minor  child. 
Referral  for  this  process  of  spousal 
support  and  support  due  an  individual 


Who  is  no  longer  a  minor  in  non-AFDC 
IV-D  cases  was  prohibited  For  non- 
AFDC  referrals,  the  State  had  to 
differentiate  between  spousal  and  child 
support  and  only  submit  amounts  owed 
on  behalf  of  a  minor  child  at  defined  by 
State  law.  Furthermore,  the  Federal 
statute  and  regulations  did  not  allow 
non-AFDC  referrals  on  behalf  of  an 
individual  who  was  no  longer  a  minor 
on  the  last  day  of  the  current  tax  year 
even  if  the  arrearage  accrued  while  the 
person  was  a  minor.  Section  5011(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Public  Law  101-508).  (OBRA), 
amended  section  464(c)  of  the  Act  by: 
(1)  Extending  use  of  the  Federal  tax 
refund  offset  process  to  non-AFDC  IV- 
D  cases  in  which  past-due  support  is 
due  on  behalf  of  adult  disabled  children 
for  whom  there  is  a  support  order  in 
effect,  and  where  the  child,  while  a 
minor,  was  determined  lo  be  disabled 
under  title  II  (Federal  Old-Age. 
Survivors,  and  Disability  Insurance 
Benefits  program),  or  title  XVI 
(Supplemental  Security  Income  for  the 
Aged,  Blind  and  Disabled  program)  of 
the  Act,  and  to  non-AFDC  IV--D  cases  in 
which  spousal  support  is  past  due  when 
spousal  support  and  child  support  are 
included  in  the  same  support  order  and 
the  spouse,  or  ex-spouse  lives  with  the 
child  for  whom  support  is  due;  and  (2) 
adding  the  term  "qualifled  child"  which 
means  a  child  who  is  a  minor,  or  who, 
while  a  minor,  was  determined  to  be 
disabled  under  title  II  or  XVI  of  the  Act. 
and  for  whom  an  order  for  support  is  in 
effect.  This  extension  of  the  Federal 
income  tax  refund  offset  process  did  not 
extend  the  availability  of  the  process  to 
collection  of  arrearages  in  non-AFDC 
IV-D  cases  for  adult  non-disabled 
individuals  even  if  those  arrearages 
accrued  while  the  person  was  a  minor 

To  implement  these  statutory 
changes,  we  revised  45  CFR 
303.72(a)(3)(i)  to  require  States  to  certify 
cases  for  collection  through  Federal 
income  tax  refund  offset  including  cases 
in  which  past-due  support  is  owed  in 
non-AFDC  IV-D  cases  to  a  qualified 
child  (or  a  qualified  child  and  the 
parent  with  whom  the  child  is  living  if 
the  same  support  order  includes  support 
for  the  child  and  the  parent).  As  a 
parallel  change,  we  amended  §301.1  by 
revising  the  deffnition  of  "past-due 
support"  to  specify  that,  for  purposes  of 
Federal  income  tax  refund  offset  of 
support  due  an  individual  who  is 
receiving  services  under  §  302.33,  "past- 
due  support"  means  support  owed  to  or 
on  behalf  of  a  qualified  child,  or  a 
qualified  child  and  the  parent  with 
whom  the  child  is  living  ifthe  same 
support  order  includes  support  for  the 
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diiM.  W*  also  added  to  §  301.1  the 
definition  of  "aaaKfisd  diild." 

"Qualified  (AIM"  is  defined  as  "• 
child  who  is  a  minor  or  who,  while  a 
minor,  was  detennined  to  be  (fisabled 
under  Htle  n  or  XVI  and  far  whom  an 
order  for  support  is  in  eiract. 

In  addition,  section  5011(a)  amended 
section  464(aN2XB)  of  the  Act  l^ 
deleting  the  Jtenary  1, 1991  cut-off  date 
for  use  of  the  Federal  income  tax  refund 
ofiiget  process  in  non-AFDC  IV-D  cases. 

TherefMV,  we  deleted  §309.72(1) 
which  limited  oCbet  i^  Federal  income 
tax  refunds  to  satisfy  past-due  support 
in  noo-AFDC  cases  to  refunds  payable 
after  December  31,  IMS  and  beftire 
January  1, 1991. 


In  ramcnaa  to  tba  Notka  of  Propoaed 
Rulemaking  publidied  November  18, 


1991.  in  the  Fedarai  tHgiaf  (56  FR 
58205)  we  leceiTad  coDuaeotB  from  13 
commeotars.  lepiesenting  national 
organizations.  Federal  agencies.  State 
and  local  IV-O  aganciei,  and  advocacy 
groups.  The  commanls  and  our 
responses  are  as  foQcMV*: 

General  Defuiitiona— Section  301.1 

1.  Comment:  One  commenter  stated 
that  die  proposed  MBMMhnents  to 
definitions  at  $  301.1  accuratdy  reflect 
the  retpiiiements  of  Pubhc  Law  101-508 
with  regard  to  tba  Federal  income  tax 
refund  ofEnL  Another  comnieoter 

eropoaad  diat  a  Federal  statuftory  change 
9  purauad  and  the  ragulatioBs  be 
revised  to  oHminntii  the  age  restriction 
and  pnwida  the  Padanl  income  tax 
refand  ofiwtjpf  ocasa  to  all  rea-AFDC 
TV-D  caaea.  TTie  ooBMnanter  ofaned  that 
the langu^ "qualified child*  *  * 
who  is  a  miBar  OT  «riM>.  while  a  minor, 
was  deletminad  to  be  disabled*  *  *" 
continues  the  agfs  restriction  on  noD- 
AFDC  cases,  and  may  diaoiminata 
against  non-diaablad  indivi<faials  for 
whom  arreangaa  accniad  while  tha 
peisoB  was  a  minor. 

Response:  Section  5011(b)  of  OBRA 
1990  amended  section  484(c)  of  the  Act 
to  expand  the  availability  of  tha  Federal 
inooma  tax  leftmd  oflaat  to  non-AFDC 
redpiants  of  IV-D  sarvicaa  in  savaral 
situaticms:  (1)  Whan  past-due  support  is 
due  on  briiaif  of  minor  childien  and 
adult  disabled  children  far  whom  a 
support  order  is  in  effect  and  who^ 
while  minor  childrat.  ware  dalHrained 
to  be  disablod  under  title  n.  tilla  |V,  M 
title  XVI  of  tha  Act.  (2)  caaea  in  which 
spousal  stti^Mrt  is  past-dua  y/Aten 
8|)ousal  support  and  child  sun>OTt  era 
included  in  tha  same  support  ordv  and 
the  spousa,  or  ax-^MMsa  uvea  with  tha 
child.  The  ■mandmaat  to  OBRA  1800 
did  not  extend  the  process  to  allow 


collection  of  arrearages  through  the 
Federal  income  tax  refund  ofnet  in  non- 
AFDC  IV-D  cases  In  which  there  is  not 
a  "qualified  child"  even  if  those 
arrearages  accrued  while  the  person  was 
a  minor  Therefore,  we  may  not,  by 
regulation,  exceed  the  statutory 
authority  to  allow  States  to  include 
every  non-AFEX^  IV-D  case  in  which 
past-due  support  is  owed  with  those 
certified  for  submittal  to  the  Federal 
income  tax  refund  ofCset  process. 

Collection  of  Past-Due  Support  by 
Federal  Income  Tax  Refund  Offset — 
Section  303.72 

1.  Comment:  Most  commenters 
supported  the  amendment  to  the 
Federal  income  tax  refund  offset 
regulation.  One  commenter  stated  diet 
its  luiguage  merely  formalizes  new 
operational  requirements  wdiidi  were 
expressed  in  OBRA  1990  and  in 
implementing  instructions  whidi  were 
provided  to  £e  States  in  July,  1991.  The 
commenter  declared  that  "(tihe 
regulations  will  further  the  goal  of 
improving  collection  of  established 
thud  support  obligations,  and  will 
ensure  the  impro>^  effecti'veness  of  tba 
child  support  enforcement  program." 
AnoUier  commenter  concurred  with  the 
amendments  to  the  Federal  income  tax 
refund  offset  process,  especially  where 
adult  disabled  children  and  certain 
spousal  support  are  concerned.  A  third 
commenter  favored  the  expansion  of  tha 
tax  intercept  program  to  allow 
arrearages  owed  nr  disabled  children  to 
be  submitted  for  Federal  income  tax 
refund  ofEsat.  even  if  they  are  adults. 
Another  commenter  was  pleased  that 
the  extension  of  tha  non-AFDC  portion 
of  the  Federal  tax  intercept  program 
includes  spousal  as  well  as  child 
support.  ^  additional  commenter 
indicated  that  the  amendments  to  tha 
Federal  income  tax  refund  offset 
regulation  will  help  to  ensure  that  tbeee 
custodial  parents  who  are  responsible 
for  their  qualified  children's  special 
needs  will  receive  support  fnm  tha 
obligor.  Another  commentar  urged  that 
the  Federal  income  tax  refimd  oCEset 
proixss  be  applied  to  non-AFDC  IV-D 
cases  indefinitely. 

Response:  We  appreciate  commenter* 
sharing  their  reections  to  proposed 
changes.  OBRA  1990  extended 
indefinitely  die  availability  of  the 
Federal  income  tax  refund  offset  process 
to  qualified  non-AFDC  IV-D  cases.  We 
believe  that  tha  extension  of  the  Federal 
income  tax  reftmd  offset  program  will 
produce  iacroaaed  cfdlections  of  past- 
due  support  due  to  obUgees  and  will 
.  thus  inqirove  the  eftsctiveness  of  tha 
IV-D  program  as  well  as  the  lives  <d 
diildren.  One  of  the  most  successfol 


collection  techniques  in  child  support 
enforcement  baa  bean  the  Federal 
Income  Tax  Refund  Offset  program.  For 
example,  in  1991,  collections  obtained 
by  the  States  in  cases  submitted  to  the 
Federal  income  tax  refund  offset  process 
totalled  over  $515  million.  Since  its 
inception  in  1982,  over  $2.7  billion  baa 
been  collected  through  the  Federal 
income  tax  refund  offset  program. 

Limited  AppHcabilitj/  of  Amendment  to 
AFDC  Recipients 

1.  Comment:  Several  commenters 
expressed  concwn  that  the  current 
amendment  to  the  Federal  income  tax 
refund  o^et  regulation  would  have 
limited  applicability,  and  stated  that  the 
Federal  income  tax  refund  ofEset 
propara  sfao«^  be  extended  to  apply  to 
non-AFDC  IV-^  cases  where  tha  ciuld 
is  eaumdpated.  but  arrears  accumulated 
while  the  child  %Ma  a  minor.  Two 
commenters  contended  that  the  changa 
to  the  existing  law  oonatittttes  unequal 
treatment  of  AFDC  and  non-AFDC 
recipients  of  IV-D  services,  and  a 
violation  of  eeiuli  pcolaction  becauaa 
referral  of  suppest  due  an  individual 
who  is  no  longer  a  minor  in  non-AFDC 
cnaaa  is  prohibited,  yet  a  similar  case 
may  be  refarrad  in  an  AFDC  arrearage 
situation.  One  comaBonter  opined  that 
this  distinction  gives  mequal  treatment 
to  clients  acconuag  to  economic  st^us. 

Jle^wnse:  As  wa  stated  above,  OU(A 
1990  did  not  extend  tha  Federal  inooma 
tax  r^und  offwt  process  to  ntm-AFDC 
cases  on  behalf  of  ao  individual  who  is 
no  longer  a  minor  evw  if  the  arrearagiB 
accrued  while  tha  individual  was  a 
miaor.  vnth  tha  exception  of  certain 
adult  dinbled  diildran.  For  this  reason 
we  do  not  have  tha  statutory  authority 
to  extend,  by  regulation,  tha  availability 
of  tha  Federal  incoaaa  tax  refcmd  oftot 
procesa  to  tboea  non-AFDC  radpianla 
whose  cases  do  aet  aaaet  tha  qualifying 
criteria  or  definitian  of  "qualifiad 
child". 

Automated  System  Program  Change 

1.  Coounent:  One  commenter  noted 
that  extending  tiia  Federal  income  lax 
refund  affwt  procaaa  to  adult  disabled 
children  will  at  a  minimum  require  an 
automated  system  propam  change  to 
identify  children  vrtio  baooma 
"qui^fied"  ailar  ^  efbctiva  data  of  tha 
final  rule.  Tha  oMnaenter  enomuagiBd 
limiting  aM^cability  of  Ae  rule  to  such 
children.  The  mnwnMlar  noted  farther 
tiiat  if  tha  rule  is  lo  apply  to  childron 
who  are  qualified  on  its  affactiva  daia. 
income  tax  refund  offiMt  AaviA  oaky  ha 
required  upon  the  leqoeM  of  the  advll 
child  or  caietdter.  If  foitiiar  initiativa  on 
the  part  of  tha  IV-D  agMicjr  is 
envisioned,  the  commenter  proposed 


UMI 


F^dwri  Eegfatw  /  Vol  58,  No.  148  /  Wednesday.  August  4.  1993  /  Rules  and  Rsgulations    4143^ 


that  the  IV-O  agency  notify  all  non- 
AUX  families  with  a  diild  vrho  has 
readied  the  age  of  majority  of  the 
potential  availability  of  Uie  oflset 
process  upon  request  to  the  IV-D 
agmcy.  The  commenter  objected  to 
imposition  of  any  requirement  to 
identify  all  qualified  diildren  absent  a 
request  by  the  famify  either  with  or 
without  notice.  According  to  die 
commenter,  sudi  a  requirement  would 
entail  a  substantial  investment  of  scarce 
staff  resources  at  a  time  when  they  are 
at  a  premium. 

Response:  The  amendment  to  the 
Federal  income  tax  ofbet  regulatiim 
applies  to  children  on  whose  behalf  IV- 
D  services  are  being  provided  under 
§  302.33  who  qualify  on  its  effective 
date  as  well  as  after  the  change  has  gone 
into  effect.  However,  a  child's  caretaker 
or  relative  need  not  request  the 
extension  of  services.  The  State  is 
responsible  for  identifying  those 
individuals  who  are  eligible  for  the 
Federal  income  tax  refund  offset.  A IV- 
D  agency  may  send  a  notice  to  the 
family  indicating  the  extension  of 
services  has  gone  into  effect.  While  we 
are  aware  that  the  implementation  of 
this  rule  may  require  some  changes  to 
State  automated  case  tracking  and 
monitoring  systems,  it  will  ultimately 
benefit  the  IV-D  agencies  and  those 
needing  support  by  enhancing  States' 
ability  to  enforce  more  difficult  cases. 

Provisions  ofOBRA  on  Tax  Offset  Self- 
Executing 

1.  Comment  One  commenter  was 
concerned  that  while  the  ammidment  to 
the  regulation  would  implement  the 
changes  OBRA  1990  made  on  the 
Federal  income  tax  refund  intercept 
program  in  a  straightforward  manner,  to 
the  extent  that  the  law  is  self-executing, 
the  provisions  should  already  be 
operable.  The  commenter  urged  that 
CX:SE  makes  certain  that  States 
understand  and  submit  Federal  tax 
intercept  requests  accordingly. 

Response:  To  alert  State  IV-O 
agencies  and  other  interested 
individuals  of  changes  to  the  Federal  tax 
refund  offeet  program  for  non-AFDC 
cases  as  a  result  of  enactment  of  OBRA 
1990,  OCSE  issued  an  Action 
Transmittal  (OCSE-91-05,  July  26. 
1991).  This  dociunent  notified  child 
support  practitionera  of  changes  that 
went  into  effisct  January  1, 1991,  and 
specified  instructions  for  submittal  of 
eligible  cases,  including  those  covered 
by  OBRA  1990. 

Neverthelcos,  cfaangas  to  the  existing 
regulations  were  needed  to  remove  the 
inconsistencies  in  the  former 
regulations  sudi  as  the  "sunset 
provision"  for  the  Federal  income  tax 


refund  offMt  process  for  past-due 
support  owed  in  non-AFDC  cases. 

Safeguarding  of  Infonnation— Section 
303.21 

1.  Comment:  Three  commenters 
supported  the  revisions  to  the 
safeguarding  regulation  and  indicated 
that  they  were  gratehil  for  the 
amendment.  One  commented  that  the 
clarification  was  long  overdue,  and  was 
pleased  that  the  regulation  does  not 
distinguish  between  AFDC  and  non- 
AFDC  IV-D  recipients  where  public 
disdoeiuB  is  at  issue.  Anothm-  noted 
that  the  amendmoits  to  the  safeguarding 
regulation  would  reduce  dissonance  in 
the  application  of  public  disclosure  and 
child  abuse/neglect  laws. 

Response:  The  amendment  to  the 
safaguarding  regulation  should  help  to 
reduce  possible  conflicts  for  IV-D 
practitionera  between  Federal 
nondisclosure  laws  and  Federally- 
required  State  laws  mandating  reporting 
of  child  abuse  and  neglect.  We 
appreciate  your  comments. 

Statutory  Authority 

1.  Comment:  One  commenter 
contended  that  the  proposed  revision 
exceeds  the  statutory  authority  to 
discloee  found  in  42  U.S.C.  602(a)  (9) 
and  (16)  because  it  gives  the  IV-D 
agency  the  authority  to  disclose 
infonnation  about  possible  abuse,  and 
extends  this  to  non-AFDC  families  as 
well  as  AFDC  applicants  or  recipients. 
Another  commenter  reqxiested 
clarification  of  an  apparent  discrepancy 
between  the  Action  Transmittal  (OCSE- 
AT-91-11)  and  the  background 
information  in  the  Federal  Re^er  (56 
FR  58205)  and  the  proposed  regulation 
itself.  The  commenter  noted  that  the 
amendment  to  45  CFR  303.21  covere  all 
IV-D  cases;  it  mentions  "applicants  or 
recipients  of  support  enforcement 
services  "  and  "a  child  who  is  the 
subject  of  a  child  support  enforcement 
activity,"  while  the  Action  Transmittal 
and  background  information  in  the 
Federal  Register  seem  to  limit 
disclosiue  of  known  or  suspected  abuse 
to  only  cases  involving  children 
receiving  AFDC 

Response:  It  is  longstanding  OCSE 
policy  that  the  safeguarding 
requirements  of  §  303.21  apply  to  all 
recipients  of  IV-D  services,  regardless  of 
whether  they  receive  AFDC.  As  used  in 
§  303.21(a).  the  phrase  "concerning 
applicants  and  recipients"  denotes  both 
those  individuals  entitled  to  IV-D 
services  by  virtue  of  receipt  of  AFDC, 
title  rv^  foster  care,  and/or  Medicaid 
and  individuab  who  appfy  for  IV-D 
services  under  §  302.33. 


When  final  regulations  implementing 
the  Child  Support  Enforcement  Program 
were  published  on  June  26, 1975  (40  FR 
271S4),  the  State  plan  requirements  for 
safsguarding  infonnation  about 
applicants  and  recipients  for  the 
financial  assistance  and  social  services 
pro-ams  were  also  made  applicable  to 
title  IV-D  State  plans.  This  was  not  a 
statutory  requirement  The  intent  was  to 
extend  Uie  same  protection  afforded 
informetion  obtained  under  the  title  IV- 
A  program  to  infonnation  obtained 
under  the  title  IV-D  pro-am.  The 
Secretary's  decision  to  extend  the 
safeguards  to  the  IV-O  program  was 
based  oo  three  fiacton:  The  fact  that  the 
two  programs  serve  essentially  the  same 
applicants  and  recipients,  the  feet  that 
statutory  provisions  require  continuous 
exchange  of  information  between  the 
two  programs,  and  the  desire  to  fully 
comply  with  the  spirit  as  well  as  the 
letter  of  the  Privacy  Act  of  1974. 

Section  451  of  the  Act  mandates  that 
child  support  services  (e.g.,  locating 
absent  parents,  establisiiing  paternity. 
obtaining  child  and  spousal  support, 
and  enforcing  child  and  spousal  support 
ordere)  are  available  to  all  children, 
regardless  of  whether  they  are  eligible 
for  assistance  under  title  IV-A  of  the 
Act.  h  would  dearly  be  incongruous  for 
a  IV-D  worker  who  suspects  or  knows 
that  a  child  is  being  abused,  to  have  to 
first  determine  whether  such  child  was 
receiving  AFDC  before  reporting  the 
suspected  abuse  to  the  proper  State 
authorities. 

While  we  included  e  reference  to 
children  receiving  AFDC  in  OCSE-AT- 
91-11.  and  in  the  Federal  Register  in 
the  notice  of  proposed  rulemaking  (56 
FR  58205),  we  did  not  intend  to  limit 
the  scope  of  the  safeguarding  regulation 
to  only  child(ren)  receiving  AFDC.  The 
language  of  the  amendment  to  the 
safeguarding  regulation,  "a  child  who  is 
the  subject  of  a  child  support 
enforcement  activity",  is  indicative  of 
the  fact  that  we  mean  for  the  regulation 
to  apply  to  all  applicants  or  recipients 
of  child  support  enforcement  services, 
regardless  of  whether  they  are  AFDC 
recipients. 

Notice  to  Parents  of  Disclosure 

1.  Comment  One  commenter  urged 
IV-D  agencies  to  alert  custodial  parents 
to  the  fact  that  information  about  abuse 
or  neglect  "will  not  be  held 
confidential." 

Response:  States  may  require  IV-D 
peraonnel  to  alert  custodial  parents  to 
the  fact  that  information  about  abuse  or 
neglect  will  not  be  held  confidential, 
and  will  be  reported  to  an  appropriate 
agency  or  official.  However,  such 
notification  is  not  required  under 
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Federal  laws  or  regulations  governing 
the  IV-D  program. 

Refarals  to  Other  Agencies/Guidelines 
for  Identijfyit^  MMtse/Gtixens  Requests 

1.  Comment:  One  commenter,  while 
generally  supporting  the  amendment  to 
the  safeguarding  regulation,  questioned 
the  possibility  of  sharing  information 
with  law  enforcement  agencies 
conducting  criminal  investigations 
unrelated  to  child  abuse.  The 
commenter  recommended  extending  the 
authorization  to  share  information  with 
law  enforcement  agencies  regarding  any 
(their  emphasis)  criminal  investigation, 
rather  than  limiting  the  authorization  to 
reporting  known  or  suspected  child 
abuse  and  neglect. 

Response:  Section  402(a)(9)  of  the  Act 
restricts  the  disclosiue  of  information 
concerning  AFDC  applicants  and 
recipients  to  purposes  directly 
connected  with  (A)  the  administration 
of  the  State's  plan  approved  under  parts 
A.  B.  D,  or  E  of  title  IV,  and  title  I.  X. 
XIV,  XVI.  XIX.  or  XX  or  the 
supplemental  security  income  program 
established  by  title  XVI.  (B)  any 
investigation  prosecution,  or  civil  or 
criminal  proceeding  conducted  in 
connection  with  the  administration  of 
any  such  plan  or  program,  (C)  the 
administration  of  any  other  Federal  or 
Federally  assisted  program  which 
provides  assistance,  in  cash  or  in  kind, 
or  services,  directly  to  individuals  on 
the  basis  of  need.  (D)  any  audit,  or 
similar  activity  conducted  in  connection 
with  the  administration  of  any  such 
plan  or  program  by  any  governmental 
entity  which  is  authorized  by  law  to 
conduct  such  activity,  and.  VE)  reporting 
to  appropriate  authorities  vrith  respect 
to  known  or  suspected  abuse  and 
neglect.  Because  the  language  of  the 
statute  limits  disclosure  by  IV-D 
agmcies  to  cases  involving  known  or 
suspected  child  abuse  or  neglect,  it 
would  be  inappropriate  for  IV-D 
practitioners  to  share  information  with 
law  enforcement  officials  that  is 
unrelated  to  administration  of  one  of  the 
plans  enumerated  in.  or  permitted  by 
§303.21(a)(l)-(3). 

2.  Comment:  One  commenter 
requested  a  clarification  of  whether  the 
statutory  amendment  would  require 
child  support  enforcement  agencies  to 
report  child  abuse  or  neglect  directly, 
and  fill  out  the  necessary  reports,  or  if 
they  may  make  referrals  to  other  State 
agencies  under  existing  State  law. 

Response:  State  law  and  procedures 
would  govern  whether  child  support 
enforcement  agencies  should  report 
known  or  suspected  child  abuse  or 
neglect  directly,  or  whether  they  should 
notify  other  appropriate  State  agencies 


of  their  findings  of  abuse  or  neglect.  The 
language  of  the  amendment  "irleporting 
to  an  appropriate  agency  or  official" 
indicates  that  designation  of  the 
particular  agency  or  official  to  whom 
reports  should  be  made  is  a  matter  left 
to  the  determination  of  each  individual 
State  in  accordance  with  State  law. 

3.  Comment:  Another  commenter 
noted  that  while  the  amendments  to  the 
safeguarding  regulation  will  allow  child 
support  agencies  to  provide  important 
child  protection  services  to  those  who 
need  tnem,  specific  guidelines  should 
be  developed  to  assist  child  support 
practitioners  (who  may  be  untrained  in 
identifying  victims  of  child  abuse)  with 
filing  appropriate  child  abuse  reports. 
The  commenter  added  that  the 
amendment  to  the  safeguarding 
regulation  should  be  well-defined  to 
prevent  child  support  practitioners  from 
becoming  responsible  for  initiating 
child  abuse  reports  at  the  request  of 
concerned  citizens.  The  commenter 
coniectured  that,  as  the  proposed  rule  is 
currently  written,  it  provides  no 
distinction  between  the  reporting 
responsibilities  of  the  child  support 
agency  and  child  protective  services, 
llie  commenter  urged  that  the  final  rule 
specifically  state  that  a  child  support 
practitioner  may  report  child  abuse  only 
as  a  result  of  actually  witnessing  either 
known  or  suspected  child  abuse. 
Further,  the  commenter  suggested  that 
the  regulation  also  require  practitioners 
to  refer  citizens  who  wish  to  report 
child  abuse  to  the  appropriate  child 
protection  agency.  This  will  enable  IV- 
D  agencies  to  help  protect  children 
against  child  abuse  while  allowing  IV- 
D  workers  to  remain  focused  on 
maintaining  child  support  cases.  The 
commenter  expressed  concern  that, 
otherwise,  the  potential  exists  for  a 
significant  amount  of  time  to  be 
diverted  from  fulfilling  the  mission  of 
the  IV-D  program  to  child  abuse 
concerns. 

Response:  States  may  develop 
guidelines  to  assist  child  support 
practitioners  with  filing  appropriate 
child  abuse  reports.  It  is  not  the  intent 
of  the  statute  or  this  regulation  that  IV- 
D  workers  initiate  child  abuse  reports  at 
the  request  of  concerned  citizens,  or 
serve  an  intake  function  for  such 
reporting.  In  such  instances,  it  would  be 
appropriate  for  IV-D  personnel  to 
inform  the  concerned  citizens  making 
such  reports  of  the  appropriate  State 
agency  to  contact  which  normally 
handles  or  investigates  child  abuse. 
Pursuant  to  the  safeguarding  regulation, 
IV-D  v/orken  should  report  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  who  is  the 


subject  of  a  child  support  enforcement 
activity  when  the  IV-O  worker  either 
knows  or  suspects  that  the  above  have 
occurred.  However,  the  IV-D  worker 
need  not  actually  have  witnessed  such 
abuse,  and  it  would  be  unlikely  for  such 
abuse  to  occur  in  the  presence  of  the 
worker.  It  is  therefore  sufficient  if  such 
abuse,  injury,  or  exploitation  is 
suspected  or  known  based  on  personal 
observation  or  information  supplied  by 
a  parent  or  other  caretaker. 

Circumstances  Indicating  Threats  to 
Child's  Health  or  Welfare 

1.  Comment:  While  generally 
supporting  the  amendment  to  the 
sare^arding  regulation,  one  commenter 
expressed  his  concern  that  the  language 
leaves  unclear  the  extent  of 
mistreatment  which  would  warrant  a 
report  of  potential  abuse.  The 
commenter  remarked  that  the  phrase 
"under  circumstances  which  indicate 
that  the  child's  health  or  welfare  is 
threatened  thereby"  appears  to  mean 
that  a  report  would  be  made  only  where 
a  child  has  been  abused  or  maltreated 
and  remains  at  risk  of  future  abuse  and 
maltreatment.  The  commenter  proposed 
that  the  regulation  authorize  disclosure 
of  information  where  a  child  support 
practitioner  suspects  that  a  child  has 
been  abused  or  maltreated  without 
conditioning  that  disclosure  on  the 
potential  for  future  abuse  or 
maltreatment. 

Response:  The  use  of  the  phrase 
"under  circumstances  whicn  indicate 
that  the  child's  health  or  welfare  is 
threatened  thereby"  of  section 
402(a)(16)  of  the  Act  is  in  no  way  meant 
to  condition  the  disclosure  on  either  the 
actual  abuse  of  a  child  or  some 
hypothetical  degree  of  potential  for 
future  abuse  or  maltreatment.  Rather, 
the  focus  is  on  whether  the  IV-D 
practitioner  either  suspects,  or  knows, 
of  the  physical,  or  sexual  abuse, 
exploitation,  negligent  treatment  or 
maltreatment,  or  mental  injury  of  a 
child  at  the  present  time  under 
circumstances  which  indicate  that  the 
child's  health  or  welfare  is  threatened 
thereby.  Presumably,  if  a  child  is  being 
subjected  to  any  of  the  above,  it  is 
axiomatic  that  the  child's  health  or 
welfare  is  threatened;  however,  we  do 
not  mean  to  condition  or  restrict  the  IV- 
D  practitioner's  disclosure 
responsibilities  to  only  the  potential  for 
future  abuse. 

2.  Comment:  Another  commenter 
questioned  whether  the  language    , 
"under  circumstances  which  indicate 
that  the  child's  health  or  welfare  is 
threatened  thereby"  of  section 
402(a)(16)  of  the  Act  requires  a 
judgment  call  on  the  part  of  the  IV-D 


UMI 


/  Vol.  5>.  No.  148  /  Wednesday.  Augiist  4.  1993  /  Rules  and  Regulations     41437 


worker  which  would  oanflict  with  Stale 
law  requiring  that  suspected  abuse  or 
neglect  be  reported  by  social  wotkars. 
The  oommenter  suggested  that  we  omit 
"under  circumstances  which  indicate 
that  the  child's  health  or  welfare  is 
threatened  thereby^  so  diat  known  or 
suspected  abuse  or  neglect  %vou!d  be 
reported  and  the  detennination  of 
whether  a  diild's  health  or  welfere  is 
threatened  would  be  made  by  woiiers 
trained  to  make  that  determination.  The 
commenter  noted  that  the  language  of 
Public  Law  101-^08  pertains  to  known 
or  suspected  child  alnise  or  neglect  in 
AFE)C  cases. 

Response:  We  have  included  the 
language  "under  circumstances  which 
indicate  that  the  child's  health  or 
welfare  is  threatened  thereby"  to  be 
consistent  ivith  section  402(aKl6)  of  the 
Act.  Further,  because  the  amendment  to 
§  303.21(a)  requires  the  IV-D  agency  to 
report  information  to  an  appropriate 
agency  or  official,  and  because  that 
official  might  be  a  social  worker 
depending  on  State  law,  we  do  not  feel 
that  the  amended  regulation  would 
require  an  improper  judgment  call  on 
die  part  of  IV-D  «vorkers.  While  it  is 
true  that  some  judgment  call  on  the  part 
of  the  IV-D  worker  is  needed  before  a 
referral  is  made  to  an  appropriate  State 
agency  or  official,  that  is  a  necessary 
first  step  to  alerting  the  proper 
authorities. 

Possible  Linkage  of  Safeguarding  and 
Tax  Offset  Regulations 

1.  Comment:  Ctae  commenter 
expressed  concern  that  the  amendments 
to  the  safeguarding  regulation  and  the 
Federal  income  tax  refund  oECset 
regulation  are  linked  and  might  involve 
a  requirement  for  disclosure  of  Internal 
Revenue  Service  (IRS)  information 
protected  under  26  U.S.C.  6103(1)(11). 

Response:  Although  the  amendments 
to  the  tax  offset  and  safeguarding 
regulation  were  set  forth  in  the  same 
notice  of  proposed  rulemaking,  we  did 
not  intend  to  imply  that  they  are  related, 
nor  that  they  should  be  interpreted 
together  so  as  to  alter  the  explicit 
restrictions  governing  disclosure  of  IRS 
information.  The  addition  to  the  limited 
disclosure  provisions  of  §  303.21(a) 
pertains  to  disclosure  of  information 
concerning  child  abuse  or  neglect,  not 
safeguarded  Federal  tax  return 
information. 

Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291. 
that  this  rule  does  not  constitute  a 
"major"  rule.  A  major  rule  is  one  that 
is  likely  io  result  ir' 


(1)  An  annual  effsct  on  the  economy 
of  $100  million; 

(2)  A  major  inoease  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significsnt  aavarce  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States^sed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  is  expected  to  have  an 
insignificant  impact  on  Slate 
expenditures  because  the  costs  of 
implementing  these  changes  will  be 
minimal.  We  believe  that  increased 
collections  vrill  far  exceed  increased 
administrative  costs. 

Regulatory  Flexibility  Analysis 

The  Secr^ary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments  and  individuals,  which  are 
not  considered  small  entities  under  the 
Act. 

List  of  SubjecU  in  45  CFR  Parts  301  aad 
303 

Child  support.  Grant  programs — 
social  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023  Child  Support 
Enforcement  Program) 

Dated.  April  13. 1993. 
Laurence  |.  Lo««, 

Acting  Assistant  Secretary  for  Chiidren  and 
Families. 

Dated:  May  18, 1993. 

Donna  E.  Shalala. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  we  amend  45  CFR  chapter  TU 
as  follows: 

PART  301-^TATE  PLAN  APPROVAL 
AND  GRANT  PROCEDURES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Adtfaority:  42  U.S.C.  651  through  658.  660, 
664, 666, 667  and  1302. 

2.  Section  301.1  is  amended  by 
revising  the  last  sentence  in  the 
definition  of  "Past-due  support"  and  by 
adding  a  definition  of  "Qualified  child" 
in  alphabetical  order  to  read  as  follows: 

1301.1    General  dallnitione. 


Past-due  support  •  •  •  For  purposes 
of  referral  for  Federal  income  tax  refund 
ofl'set  of  support  due  an  individual  who 
is  receiving  services  under  §  302.33  of 


this  chapter,  past-due  support  means 
support  owed  to  or  on  behalf  of  a 

Sualified  child,  or  a  qualified  child  aitd 
le  parent  with  whom  the  diild  is  living 
if  the  same  support  order  includes 
support  for  the  child  and  the  parent. 

Qualified  child  means  a  child  who  is 
'a  minor  or  who,  while  a  minor,  waa 
determined  to  be  disabled  under  titfe  n 
or  XVI  of  the  Ad,  and  for  whom  a 
support  order  ia  in  effect. 


PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

3.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

AaAiiMj. 42  use 651  through 658, 660, 
663.  664, 666. 667. 1302. 1396a{«)(2S). 
1396fa(dX2).  1396(bNo),  1396t>(p).  and 
1396(k). 

4.  Section  303.21  is  amended  by 
removing  the  letter  "C  and  the  word 
"or",  and  by  adding  "E,  or  F"  after  "D" 
in  paragraph  (aMD;  replacing  "title  IP 
with  "title  I"  in  paragraph  (aMD: 
removing  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph  (aK2); 
adding  a  semicolon  and  the  word  "and" 
after  the  end  of  paragraph  (a)(3);  and 
adding  a  new  paragraph  (aM4)  to  read  t 
follows: 

S  303.21    Safeguarding  Informallon. 

(a)*  •  Ml) 

(4)  Reporting  to  an  appropriate  agency 
or  official,  information  on  lunown  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  a  diild  who  is  the 
subject  of  a  child  support  enforcement 
activity  under  circumstances  which 
indicate  that  the  diild's  health  or 
welfare  is  threatened  thereby. 
•        •        •        • 

5.  Section  303.72  is  amended  by 

revising  paragraph  (a)(3}(i)  and  by 
removing  paragraph  (k)  to  read  as 
follows: 

§303.72    Requasta  for  eoHection  of  peal- 
due  aupport  l>y  Federal  tax  refund  offaaC 

(a)  •  •  • 

(3)  •  •  • 

(i)  The  support  is  owed  to  or  on  behalf 
of  a  qualified  child,  or  a  quaUfied  child 
and  the  parent  with  whom  the  child  is 
living  if  the  same  support  order 
includes  support  for  the  child  and  the 
parent. 

|FR  Doc.  93-18497  Filed  8-3-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  OcMfOc  and  Atmoephertc 
Administration  , 

S0CFRPart646 

IDodwl  Na  930797-3197;  UX  O72303q 

Snapper-GnM^MT  Rshary  of  tha  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  NMFS  issues  this  technical 
amendment  to  correct  a  reference  in  the 
permits  and  fees  section  of  the  vessel 
identification  requirements  and  to  make 
other  techniral  changes  in  prohibitions. 
The  intended  efiisct  of  this  rule  is  to 
correct  and  clarify  the  regulations  and  to 
conform  them  to  current  practice. 
EFFECTIVE  DATE:  August  4. 1993. 
FOR  FURTHER  S^FORMATION  CONTACT: 
W.  Perry  Allen.  813-893-3722. 
SUFVlEMBfTARY  MFORMATKM:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states  are  managed  under  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region,  prepared  by  the  South 
Atlantic  Fishery  Management  Council, 
and  its  implementing  regulations  at  50 
CFR  part  646.  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  

The  regulations  at  SO  CFR  646.4(i) 
contain  an  incorrect  reference  for  the 
vessel  identification  requirements 
applicable  to  permitted  vessels.  This 
final  rule  corrects  that  reference. 

The  regulations  at  50  CFR  646.7  (o), 
(w).  (gg).  and  (ii)  are  punctuated  in  a 
manner  that  subjects  the  prohibitions  in 
those  paragraphs  to  interpretation  as  to 
the  applicabiUty  of  paragraphs 
referenced  in  the  prohibitions.  This 
final  rule  modifies  the  punctuation  for 
clarity.  ! 

Classification 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  part  646 
and  complies  with  E.0. 12291. 

This  rule  is  minor  and  technical  and, 
therefore,  is  not  a  "major  rule"  under 
E.0. 12291.  There  is  no  change  in  the 
regulatory  impacts  that  were  previously 
reviewed  and  analyzed. 

Because  this  rule  (1)  makes  non- 
substantive corrections  and 
darifications  to  the  regulations  and  (2) 
does  not  change  operating  practices  in 


the  snapper-grouper  fishery,  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  under  section  553  (b)(B)  and  (d) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  for  good  cause  finds  that  it 
is  unnecessary  and  contrary  to  the 
public  interest  to  provide  notice  and 

S>ublic  comment  on  this  rule  or  to  delay 
or  30  days  its  effective  date. 

List  of  Subiects  in  SO  CFR  Part  646 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  29, 1993. 
Sanncl  W.  McKmb. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Serrice. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  646  is  amended 
as  follows: 

PART  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

1646.4    [Revised] 

2.  In  §646.4,  in  paragraph  (i),  the 
reference  to  "%  630.6"  is  revised  to  read 
"§646.6". 

f  646.7    [Revised] 

3.  In  §  646.7.  in  paragraph  (o).  the 
comma  before  "as  specified  in 

§  646.10(c)(7)"  is  revised  to  a  semicolon; 
in  paragraph  (w).  the  semicolon  after 
"EEZ"  is  revised  to  a  comma;  in 
paragraph  (gg),  the  semicolon  after 
"EEZ"  is  revised  to  a  comma;  and  in 
paragraph  (ii),  the  semicolon  after 
"longline"  is  revised  to  a  comma. 

(PR  Doc  93-18494  Filed  8-3-93;  8:45  am] 
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50  CFR  Part  672 

(Dodnt  Na  921107-^069;  LD.  073093A] 

Groundfish  Of  tha  Gulf  Of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Closure. 

SUMMARY:  NMFS  is  closing  in  the 
directed  fishery  for  the  'other  rockfish' 
species  group  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  "other  rockfish"  species  category 
total  allowaUe  catch  (TAC)  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  July  31. 1993.  through  12 
midnight.  A.l.t..  December  31. 1993. 


FOR  FURTHER  VIFORMATION  CONTACT: 

Andrew  N.  Smoker.  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NMFS,  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  Ground- 
fish of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).  the  "other  rockfish" 
species  category  TAG  for  the  Central 
Regulatory  Area  was  established  by  the 
final  1993  initial  specifications  (58  FR 
1678).  March  31. 1993)  as  1,064  metric 
tons  (mt). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  established 
in  accordance  with  §  672.20(C)(2)(ii).  a 
directed  fishing  allowance  for  the  "other 
rockfish"  species  category  of  964  mt, 
with  consideration  that  100  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  this  area. 
The  regional  Director  has  determined 
that  this  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
"other  roc^sh"  species  category  in  the 
Central  Regulatory  Area  effective  from 
12  noon.  A.l.t..  July  31. 1993.  until  12 
midnight.  A.l.t..  December  31. 1993. 

Directed  Bshing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Qassification 

This  action  is  taken  under  50  CFR 
672.20.  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  July  30. 1993. 
David  S.  Craatia. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senfice. 
(PR  Doc  93-18609  Filed  7-30-93: 3:32  pm| 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putiiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
oiles. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  800 
RIN0580-AA2S 

Prohibition  on  Adding  Water  to  Grain 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
ACTKM:  Proposed  rule. 


SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGISj  is  proposing  to  revise  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA)  to 
prohibit  the  application  of  water  to 
grain.  This  prohibition  would  be 
applicable  to  all  persons  handling  grain, 
not  just  those  receiving  onicial 
inspection  and  weighing  services  under 
the  USGSA.  FGIS  has  determined  that 
water,  which  is  sometimes  applied  as  a 
dust  suppressant,  can  be  too  easily 
misused  to  increase  the  weight  of  grain. 
Additionally,  externally-applied  water 
has  a  significant  potential  for  degrading 
the  quality  of  grain.  This  action  would 
foster  the  marketing  of  grain  of  high 
quality  to  both  domestic  and  foreign 
buyers  and  promote  fair  and  honest 
weighing  practices. 
DATES:  Comments  must  be  received  on 
or  before  December  2, 1993. 
ADDRESSES:  Written  comments  must  be 
submitted  to  George  WoUam.  FGIS, 
USDA,  room  0619  South  Building,  P.O. 
Box  96454,  Washington,  DC,  20090- 
6454;  telemail  users  may  respond  to 
IRSTAFF/FGIS/USDA;  telex  users  may 
respond  to  7607351,  ANS:FGIS  UC;  and 
telecopy  users  may  respond  to  the 
automatic  telecopier  machine  at  (202) 
720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  in  room 
0632  USDA  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC,  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  MFORMATION  CONTACT: 
George  Wollam,  address  as  above, 
telephone  (202)  720-0292. 


SUPf>l.EMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classiRed 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galliart,  Acting 
Administrator,  FGIS,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  users  of  the  official  inspection  and 
weighing  services  and  those  persons 
that  perform  those  services  do  not  meet 
the  requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.). 

Information  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the  rule  to  be 
amended  have  been  previously 
approved  by  OMB  under  control 
number  0580-0013. 

Background 

In  the  March  4, 1987,  Federal  Register 
(52  FR  6493),  FGIS  amended  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA)  to 
establish  provisions  for  officially 
inspecting  and  weighing  additive- 
treated  grain.  These  provisions  were 
established  to  offer  the  grain  industry 
the  opportunity  to  utilize  available  dust 


suppression  technology,  apply  insect 
and  fungi  controls,  and  man  grain  for 
identification  purposes  with  Food  and 
Drug  Administration  (FDA)  approved 
additives. 

Industry  comments  received  during 
the  rulemaking  process  supported  the 
new  provisions,  but  also  expressed 
concern  over  the  possible  misuse  of 
additives.  A  total  of  15  comments  were 
received.  Three  commenters  were  in 
favor  of  the  then  proposed  regulations 
without  any  reservations.  Two 
commenters  were  opposed  to  the 
proposed  additive  provisions,  as  related 
to  dust-suppressing  agents.  They 
asserted,  in  part,  that  water  may  be 
added  just  to  increase  the  weight  of  the 
grain.  Additionally,  three  of  the 
commenters  who  were  in  favor  of  the 
proposed  provisions  expressed  concern 
about  the  potential  for  improper 
addition  of  additives  for  the  purpose  of 
adding  weight  to  the  grain.  Applying 
any  substance  for  the  purpose  of 
increasing  weight  is  prohibited  by  the 
Food,  Drug,  and  Cosmetic  Act  (see  21 
U.S.C.  342(b)). 

The  final  rule  specified  that  if 
additives  are  applied  during  loading  to 
^^tbound  grain  after  sampling  of 
weighing,  or  during  unloading  to 
inbound  grain  before  sampling  or 
weighing  for  the  purpose  of  insect  of 
fimgi  control,  dust  suppression,  or 
identification,  the  inspection  and/or 
weight  certificate  must  show  a 
statement  that  describes  the  type  and 
purpose  of  the  additive  application.  A 
statement  was  not  required  to  be  shown 
when  additives  are  applied  prior  to 
sampling  and  weighing  out-bound  grain 
or  after  sampling  and  weighing  inbound 
grain.  But,  all  incidents  or  suspected 
incidents  of  unapproved  additive  usage 
or  improper  additive  application  were 
required  to  be  reported  to  the 
appropriate  Federal,  State,  or  local 
authorities  for  action. 

Even  after  establishing  the  labeling 
provisions  for  officially  inspected  and 
weighed  additive-treated  grain,  FGIS 
continued  to  receive  complaints  about 
high  moisture  grain  and  improper  use  of 
additives.  In  1992.  several  foreign  and 
domestic  grain  merchants  expressed 
concern  over  potential  quality 
degradation  due  to  water  application 
and  emphasized  that  alternative  dust 
control  techniques  are  available  that  are 
practical  and  effective.  They  also 
contended  that  the  primary  purpose  of 
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applying  water  is  to  increase  the  weight 
of  the  grain,  and,  hereby,  gain  a  market 
advantage.  Fuithennore,  tney  expressed 
deep  concern  about  possible  negative 
moncet  reaction  by  both  domestic  and 
foreign  buyers;  i.e.,  buyer  confidence  in 
U.S.  grain  wiU  decline  if  concerns 
devebp  over  potential  quality 
degradadoQ  caused  bv  water  and 
"paying  grain  prices  ror  water."  Those 
who  support  allowing  the  application  of 
water  to  grain  contend  that  it  is  an 
effective  method  for  reducing  dust 
emissions. 

In  response  to  these  concerns.  FGIS 
recently  ammided  sections  800.88  and 
800.96  of  the  regulations  under  the 
USGSA  to  require  a  statement  on  official 
export  inspection  and  weight 
certificates  whenever  water  is  applied  to 
export  grain  at  export  port  locations  (58 
FR  3211).  llie  purpose  of  this  action 
was  to  ensiire  that  foreign  buyers  of  U.S. 
grain  are  informed  when  additives  have 
been  applied  to  grain  exported  from 
export  port  locations.  This  action  did 
not  aduess  non-export  main. 

During  and  since  development  of  the 
regulations  requiring  a  statement  cm 
export  grain  certificates,  numerous  grain 
indiistiy  groups,  including  exporters, 
importers,  millers,  processors,  and 
producers,  have  voiced  their  growing 
concern  about  the  efiiact  that  tne 
application  of  water  has  upon  all  U.S. 
grain,  whether  or  not  such  grain  is 
exported  from  the  U.S.  or  even  offered 
for  official  inspection  and  weighing 
services.  They  have  stated— end 
available  information  confirms — that 
applying  water  to  grain  poses  a  risk  to 
grain  quality  and  can  provide  a  strong 
incentive  to  improperly  Increase  weight. 

FGIS  believes  that  the  practice  of 
adding  water  to  grain  indiscriminately 
may  be  oocurring  and  that  this  practice 
not  only  adds  weight  but  creates 
favorable  conditions  for  microbial- 
contamination  of  grain.  Section  13(e)(1) 
of  the  USGGA  (7  U.S.C.  87b)  authorizes 
the  Administrator  of  FGIS  to  prohibit 
the  contamination  of  sound  and  pure 
grain  as  a  result  of  the  introduction  of 
nongrain  substances.  Even  though 
kernels  of  grain  contain  moisture, 
extemally-applied  water  is  a  "nongrain 
substance."  llierefore,  FGIS  proposes  to 
prohibit  the  application  of  water  to 
grain.  This  prohibition  would  apply  to 
all  persons  handling  grain — not  just 
those  receiving  official  services  under 
the  USGSA. 

FGIS  recognizes,  however,  that  the 
amount  of  moisture  in  grain  may 
increase  due  to  natural  environmental 
reasons  during  handling  and  storage. 
FGIS  also  reallies  that  water  must  be 
applied  to  grain  during  certain  end-use 
processes.  The  proposed  action  does  not 


restrict  either  naturally-occurring 
moistiue  changes  or  the  addition  of 
water  during  milling,  malting,  or  similar 
processing  operations. 

Although  studies  including  research 
initiated  by  the  National  Grain  and  Feed 
Association  which  was  conducted  by 
the  Department  (see  for  example.  Lai. 
F.S..  Martin,  C.R.,  and  Miller,  B.S.. 
1982.  "Examining  the  Use  of  Additives 
to  Control  Grain  Dust"  and  "Control  of 
Grain  Dust  with  a  Water  Spray")  and 
industry  experience  indicates  that 
applying  water  to  grain  can  suppress 
dust,  there  are  alternative  dust  control 
methods  available  and  in  use 
throughout  the  industry.  Alternative 
methods  such  as  pneumatic  dust 
collection  systems  do  not  represent  the 
same  potential  degradation  of  grain 
quality,  and  do  not  provide  an 
equivalent  incentive  to  increase  weight. 

Most  elevators,  including  those  that 
currently  use  water,  already  have 
pneumatic  dust  collection  systems 
installed.  Furthermore,  many  elevators 
that  use  water  also  have  oil-based  dust 
suppression  systems  in  place  that  are 
more  effective  than  water.  These 
systems  use  either  USP  white  mineral 
oil  or  food  grade  vegetable  oil  (e.g.. 
soybean  oil).  Research  has  shown  that 
water  applied  at  a  level  of  0.3  percent 
to  com  reduced  the  dust  concentration 
by  at  least  80  percent  on  the  gallery 
floor.  At  the  same  location,  soybean  oil 
or  mineral  oil  applied  at  a  level  of  O.OS 
percent  reduced  dust  by  more  than  90 
percent. 

Thus,  even  though  water  is  more 
economical  than  mineral  or  vegetable 
oil  (mineral  oil  costs  over  $2  a  gallon), 
far  less  oil  is  needed  to  control  the  same 
amount  of  dust.  More  importantly,  oil  is 
adsorbed  (adheres)  on  grain,  thereby 
providing  long-term  dust  suppression. 
Water,  on  the  other  hand,  is  either 
absorbed  (soaked-in)  into  grain  or 
evaporates,  and  therefore,  must  be 
repeatedly  applied.  Consequently,  FGIS 
believes  that  prohibiting  water  as  a  dust 
control  method  would  neither  increase 
the  risk  of  elevator  dust  explosions  nor 
have  a  significant  economic  impact  on 
elevators  that  currently  use  water. 

Proponents  for  applying  water  to 
grain  suggest  that  the  problem  is  merely 
the  lack  of  enforcement  of  current  FDA 
restrictions  on  applying  any  substance 
for  the  purpose  of  increasing  weight. 
They  have  recommended  that  a 
licensing/permit  program  be  established 
to  allow  firms  to  continue  to  use  water, 
v«rith  certain  restrictions.  FGIS  has 
considered  this  recommendation,  as 
well  as  several  other  alternatives  (e.g., 
require  water  weight  to  be  deducted 
from  grain  weight,  limit  the  rate  of  water 
application,  and  restrict  wratn 


applications  to  certain  locations/ 
conditions)  and  determined  that  any 
program  for  controlling  or  restricting 
water  usage  would  be  very  difficult  and 
expensive  to  administer.  Testing  and 
approving  water  application  systems/ 
equipment,  controlling  grain  elevator 
inventories,  monitoring  the  amount  of 
water  applied  and  the  location  of 
application,  and  prosecuting  suspected 
violatore  would  require  a  significant 
staff  commitment  and,  even  then,  wrould 
be  ineffective  in  preventing  all  abtises. 
Also,  establishing  any  program  that 
sanctions  the  use  of  water  may  create  a 
perception  of  abuse  that  jeopardizes  the 
reputation  of  all  U.S.  grain  and 
imdermines  the  grain  industry's 
commitment  to  ensuring  quality  through 
good  handling  and  storage  practices. 

FGIS  believes  that  banning  the  use  of 
water  reflects  current  market  needs  and 
would  have  a  positive  economic  impact 
on  the  U.S.  grain  industry.  Furtiiermore, 
most  of  those  that  are  currently  applying 
water  to  grain  are  not  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Therefore,  this 
proposed  action  should  have  little  or  no 
impact  on  small  businesses. 

Comment,  including  data  and  views 
on  this  analysis  and  suggestions 
regarding  any  less  burdensome  or  more 
efficient  alternative  that  would 
accomplish  the  purposes  described  in 
this  proposal,  are  solicited  from 
interested  parties. 

Proposed  Action 

FGIS  proposes  to  revise: 

1.  Section  800.61(b)  to  prohibit  the 
addition  of  water  to  grain. 

2.  Section  800.61(d)(4)  to  exclude 
water  as  a  dust  suppressant. 

3.  Section  800.88(d)  to  eliminate  the 
provision  for  adding  water  to  export 
grain. 

4.  Section  800.96(c)(2)  to  eliminate 
the  provision  for  adding  water  to  export 
grain. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Grain,  Export. 

For  reasons  set  out  in  the  preamble, 
7  CFR  part  800  is  proposed  to  be 
amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582, 90  Stat  2867, 
as  amended,  (7  U.S.C  71  et  seq.). 

2.  Section  800.61  is  amended  to  add 
a  new  paragraph  (bK3)  to  read  as 
follows: 
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(■00.01    PfoMbHsd  Qnwi  hendNnQ 


(b)*  •  • 

(3)  Add  water  to  grain  for  purposes 
other  than  milling,  malting,  or  similar 
processing  operations. 

3.  Section  800.61(d)(4)  is  revised  to 
read  as  follows: 

1800.61    PfoMollecl  QraMn  nandNnQ 


be  shown  when  the  additive  is  • 
fomigant  applied  for  the  purpose  of 
insect  control. 


(d)»  •  • 

(4)  Dust  suppressants.  &ain  may  be 
treated  with  an  additive,  other  than 
water,  to  suppress  dust  during  handling. 
Elevators,  other  grain  handlers,  and 
their  agents  are  responsible  for  the 
proper  use  and  application  of  dust 
suppressants.  Sections  800.88  and 
800.96  include  additional  requirements 
for  grain  that  is  officially  inspected  and 
weighed. 

4.  Section  800.88(d)  is  revised  to  read 
as  follows: 

f800.8S    Loss  of  identity. 

•  •        *        •        • 

(d)  AdditivesA  If  additives  are  applied 
during  loading  to  outboimd,  including 
export,  grain  after  sampling  or  during 
imloading  to  inboimd  grain  before 
sampling  for  the  purpose  of  insect  or 
fun^  control,  dust  suppression,  or 
identification,  the  inspection  certificate 
shall  show  a  statement  showing  the  type 
and  purpose  of  the  additive  application, 
except  that  no  statement  is  required  to 
be  shown'  when  the  additive  is  a 
fumigant  applied  for  the  purpose  of 
insect  control. 

5.  Section  800.96(c)(2)  is  revised  to 
read  as  follows: 

1800.96    Weighing  procedures. 

•  •        •        •        • 

(c)V*  • 

(2)  Additives  A  If  additives  are  applied 
during  loading  to  outbound,  including 
export,  grain  after  weighing  cff  during 
unloading  to  inbound  grain  before 
weighing  for  the  purpose  of  insect  or 
fun^  control,  dust  suppression,  or 
identification,  the  wei^t  certificate 
shall  show  the  actiial  weight  of  the  grain 
after  the  application  of  the  additive  for 
inbound  grain  or  the  actual  weight  of 
the  grain  prior  to  the  application  of  the 
additive  for  outboimd  or  export  grain 
and  a  statement  showing  the  type  and 
ptirpose  of  the  additive  application, 
except  that  no  statement  is  required  to 


Dated:  July  27, 1093. 
D.  R.  GaUiaBt. 
Acting  Administmtor. 
(FR  Doc  93-18300  PUed  8-3-93;  8:45  am] 


I  Elovaton,  odMT  handlan  of  grain,  and  thair 
igantc  an  raipaoaibla  for  ifaa  additiva't  pnpar 
ntaga  and  application.  Compiianoa  with  thia 
aection  does  not  aKCuse  compUanoe  with  applicable 
Federal,  State,  and  local  lawrt. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodiat  No.  93-ANE-18I 

Airwortttineaa  Directives;  EROS  Serlee 
MF1(H  H  ]  Fun  FeceOuidc  Donning 
Meek  itoguiatora 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Nodce  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
EROS  series  MFKM  H)  foil  face 
quick  donning  mask  regulators.  This 
proposal  would  require  replacement  of 
the  face  piece  and  the  mask  shell 
securing  screw.  This  proposal  is 

Prompted  by  reports  of  the  plastic  pin 
reeking  which  secures  the  mask  shell 
with  the  face  piece.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  failiue  of  the 
pin  securing  the  mask  shell  to  the  fece 

fiiece,  which  could  result  in  a  mask 
eaking  oxygen  and  the  crew  losing 
consciousness. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-18, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  service  information 
referenced  in  the  proposed  rule  may  be 
obtained  fi^om  EROS.  P.O.  Box  10,  78370 
Plaisir,  France.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington,  MA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 


New  England  Executive  Park. 
Burlington.  MA  01803-5299:  telephone 
(617)  238-7155.  bx  (617)  238-7199. 

•UPPUM6NTARY  WFOnMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
Mrritten  dsts.  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-18."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-18, 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion:  The  Direction  Generale  de 
L'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  EROS  series 
MFlO-I  H  1  full  face  quick  donning 
mask  regulators.  The  DGAC  advised  the 
FAA  that  during  several  flight  training 
exercises  the  plastic  pin  which  seones 
the  mask  shell  with  the  face  piece  broke 
due  to  inadequate  strength.  "Hiis 
condition,  if  not  corrected,  could  result 
in  feilure  of  the  pin  securing  the  mask 
shell  to  the  face  piece,  whidi  could 
result  in  a  mask  leaking  oxygen  and  the 
crew  losing  consciousness. 

EROS  has  issued  Service  Bulletin  (SB) 
No.  MFlO-35-44,  and  SB  No.  MFlO- 
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35-^16.  both  dated  June  11. 1991.  that 
specify  replacement  of  the  face  piece 
and  the  ma^  sbml\  securing  screw.  The 
DGAC  classified  those  service  bulletins 
as  mandatory  and  issued  AD  91- 
175(AB)  in  order  to  assure  the 
airworthiness  of  these  full  face  quick 
donnine  mask  regulators  in  France. 

This  full  face  quick  donning  mask 
regulator  is  manufisctured  in  France  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of  § 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  full  face  quick 
donning  mask  regulators  of  the  same 
type  design  installed  on  aircraft 
registered  in  the  United  States,  the 
proposed  AD  would  require 
replacement  of  the  face  piece  and  the 
mask  shell  securing  screw.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  writh  the  service  oulletins 
described  previously. 

The  FAA  estimates  that  2500 
regulators  would  be  aflected  by  this 
proposed  AD,  that  it  would  take 
approximately  O.S  work  hours  per 
regulators  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $68,750.  The 
manufacturer  advises  that  required  parts 
would  be  supplied  at  no  cost  to  the 
operator. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationriiip 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact. 


positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  AOORESSES. 

Usl  of  Sdi|ecto  in  14  CFR  Put  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AadMriljr:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    (AmandadI 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

EroK  Docket  No.  9»-ANE-18. 

Applicability:  BROS  tenet  MFItHMI  full 
hca  quick  dooning  mask  ragulaton  inrtallad 
on  bul  not  limited  to  Airbus  A320,  Boeing 
747-400.  British  Aerospace  (BAe)  12S-600 
and  Jetstream  41,  Canadair  R).  Dassault 
Mystere  Falcon  20.  McDonnell  Douglas 
MDll,  and  Piper  PA31T  and  PA42  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pin  securing  the 
masli  shell  to  the  face  piece,  which  could 
result  in  a  mask  leaking  oxygen  and  the  crew 
losing  consciousness,  accomplish  the 
following: 

(a)  For  BROS  Model  MFlO-05-01  iiill  tece 
quick  donning  mask  regulators,  within  six 
months  after  the  effective  date  of  this  AD, 
replace  the  bee  piece  and  mask  shell 
securing  screw  in  accordance  with  EROS 
Service  Bulletin  (SB)  No.  MFlO-35-44.  dated 
June  11, 1991. 

(b)  For  all  other  EROS  series  MFlO-IMI  full 
face  quick  donning  mask  regulators,  within 
six  months  after  the  effective  date  of  this  AD, 
replace  the  face  piece  and  mask  shell 
securing  screw  in  accordance  with  EROS 
Senrica  Bulletin  (SB)  Na  MFlO-35-46,  dated 
June  11. 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  l>y  the  Manager,  Boston 
Aircraft  Ceitificatioo  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintonanoe  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  OfTice. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  horn  the  Boston 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  tlia 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  27. 1993. 
Jack  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doa  93-18534  Filed  8-3-93;  8:45  am| 
BHJJNO  OOOE  4ai»-is-e 


14  CFR  Pan  39 

pocket  No.  93-SW-13-AO] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-76A  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedura  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Sikorsky 
Aircraft  Model  S^76A  series  helicoptera. 
that  currently  requires  an  initial  and 
repetitive  inspections  of  the  tail  rotor 
(T/R)  blade  spar  elliptical  centering  plug 
(centering  plug)  for  disbonding  and 
adds  a  pressure  pad  between  the  T/R 
gearbox  output  shaft  and  the  inboard  T/ 
R  spar.  This  action  would  require  the 
same  design  changes  and  pcocedures  as  ■ 
the  previous  AD.  except  that  it  would 
eliminate  the  500  hours'  time-in-servioe 
repetitive  inspections  for  centering  plug 
debonding.  This  proposal  is  prompted 
by  an  improved  bonding  and  repair 
procedure  and  the  lack  of  reports 
concerning  the  movement  or  debonding 
of  the  centering  plug.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  centering  plug 
ftt)m  drixtnding  and  moving  out  of 
position,  which  could  result  in  loss  of 
tail  rotor  control,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
September  20, 1993. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-SW-13-AD,  4400 
Blue  Mound  Road,  bldg.  3B,  room  158. 
Foit  Worth.  Texas  76106.  Comments 
may  be  inspected  at  this  location 
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between  9  e.m.  and  3  p.in.,  Monday 
througjh  FMday.  except  Federal  hoUdays. 
The  sanrioe  infonnation  lefBrenoed  in 
the  propoeed  lule  may  be  obtained  from 
Sikorsky  Aircraft.  Commercial  Customer 
Support,  6900  K4ain  Street.  Stratford. 
ConnecUcut  06601-1381.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  4400  Blue  Mound  Road.  bldg. 
3B.  room  158,  Fort  Worth.  Texas. 

pon  rumNER  wronnftTioN  contact:  Mr. 
Dranald  F.  ThompsiMi,  Aerospeoe 
Engineer.  Airframe  Section.  ANE-152. 
FAA,  Boston  Aircraft  Certification 
Office.  New  England  Re^on.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803.  telephone  (617) 
273-7113.  fax  (617)  270-2412. 

SUPPI^MBfTARV  MRWMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
particifMle  in  the  making  of  the 
propoMd  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
a  changed  in  li^t  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envinmmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments.  ^ 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  %vishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-13-AD."  The 
postcard  wrill  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUtyorNPSMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  E>ocket  No. 
93-SW-13-AD.  4400  Blue  Mound  Road, 
bldg.  3B.  room  158.  Fort  Worth,  Texas 
76106. 


On  March  7. 1984,  the  FAA  issued  AD 
84-06-02.  Amendment  39-4829.  (49  FR 
10922,  March  23. 1984).  to  require  an 
initial  and  repetitive  inspections  of  the 
tail  rotor  (T/R)  blade  elliptical  centering 
plug  (centering  plug)  for  diriionding, 
and  to  add  a  pressure  pad  between  the 
gearbox  output  shaft  and  the  inboard  T/ 
R  spar.  That  action  was  prompted  by 
three  reports  of  the  centering  plug 
debonding  from  the  T/R  spar.  One 
report  was  received  of  severe  in-flight 
vibrations.  An  inspection  revealed  the 
debonding  and  lateral  movement  of  the 
centering  plug  bom  the  T/R  spar,  and 
displacement  of  the  T/R.  The 
requirements  of  that  AD  are  intended  to 
prevent  the  centering  plug  from 
debonding  from  the  T/R  spar  and 
moving  out  of  position,  which  could 
result  in  loss  of  tail  rotor  control  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD, 
Sikorsky  Aircraft  has  developed 
improved  bonding  and  repair 
techniques  that  have  resolved  the 
centering  plug  debonding  problem. 
Also,  the  addition  of  the  pressure  pad 
between  the  T/R  gearbox  output  shaft 
and  the  inboard  T/R  spar  prevents 
movement  of  the  centering  plug  in  the 
event  of  debonding.  Since  the  previous 
AD  Mras  issued,  there  have  been  no 
reports  of  centering  plug  debonding  or 
movement.  Also,  the  Airworthiness 
Limitations  Section  of  the  Sikorsky 
Model  S-76A  Maintenance  Manual 
mandates  an  inspection  of  the  tail  rotor 
compositiB  components,  including  the 
centering  plug,  at  intervals  not  to  exceed 
750  hours'  time-in-service.  Therefore, 
the  FAA  proposes  that  the  safety 
concerns  precipitating  the  repetitive 
inspection  at  500  hours'  time-in-service 
intervals  described  in  Sikorsky  Aircraft 
Alert  Service  Bulletin  No.  76-65-35 
(ASB).  and  mandated  by  AD  84-06-02 
have  been  alleviated  by  the  installation 
of  the  pressure  pad  and  by  the 
mandatory  T/R  composite  component 
inspections  at  intervals  not  to  exceed 
750  hours'  time-in-service.  Therefore, 
the  repetition  500  hours'  time-in-service 
inspections  are  no  longer  necessary. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  84-0&-02  to  require  the 
same  initial  inq)ection  and  the 
installation  of  a  pressure  pad,  part 
number  (P/N)  76102-05004-111. 
between  the  inboard  T/R  blade  spar 
assembly  and  the  T/R  gearbox  output 
shaft.  However,  the  500  houra'  time-in- 


service  repetitive  inspections  would  be 
discontinued. 

There  are  approximately  190  Sikorsky 
Aircraft  Model  S-76A  series  helicopters 
of  the  afFacted  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  ISO 
helicoptera  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  save  approximately  4  work  hours 
per  helicopter  by  discontinuing  the 
current  500  houra'  time-in-service 
repetitive  inspections,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  annual  cost 
savings  of  the  proposed  elimination  of 
these  AD  inspections  on  U.S.  operators 
is  estimated  to  be  $33,000  annually. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impect. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dodiet 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Pail  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aodiority:  49  U.S.C  App.  13S4(a].  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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2.  Sactlon  39.13  is  snMnded  by 
ramoviag  Amsndinant  39-4829,  (49  FR 
10922.  Much  23, 1984)  and  l^  adding 
•  new  aiiworthlneM  diracdve  (AD),  to 
ikiloyn:  \ 


SikMakjr  AircnA:  Docket  Na  «»-5W-19- 
AD.  Supanadw  AD  84-0ft-02. 
Amradniant  30-1829,  Dockal  Na  84- 
ASW-8. 

Appltcabiiity:  Model  S-TSA  wriec 
helicopten.  oertificatad  in  any  category. 

Compliance:  Required  wriUiin  the  next  25 
boun'  dme-in-eervice  alter  tlie  effective  date 
of  this  AD.  unless  accomplished  previously. 

To  pievent  the  tail  rotor  blade  CT/R)  spar 
elliptical  centering  plug  (centering  plug)  from 
deboading  and  moi^ng  out  of  position, 
which  could  result  in  loss  of  tail  lotor  control 
and  lose  of  control  of  the  helhx>pter, 
accomplish  the  following  for  blades,  part 
numbers  (P/N)  76101-05001  and  76101- 
0S101  series,  with  vaan  than  130  hours'  total 
time-in-service. 

(a)  Remove  the  blades  in  accordance  with 
the  Maintenance  Manual  and  Inspect  the 
centering  plug  far  didnnding  of  the 
polyurethane  filler  that  fills  the  space 
between  the  aluminum  centering  plug  and 
the  graphite  T/R  spar  in  accordance  with 
Sikorsky  Aircraft  Alert  Service  Bulletin  78- 
65-aSA,  Revision  A.  dated  February  29, 1984 
(ASB). 

(1)  If  the  Inspection  of  the  centering  plug 
shows  no  evidence  of  disbonding  greater 
than  one-half  inch  in  length,  install  a 
pressure  pad  in  accordance  with  paragraph 
2.C  of  the  Accomplishment  Instructions  of 
the  ASB. 

(2)  For  disbonds  greater  than  one-half  inch, 
but  less  than  2  inches  in  length,  repair  the 
blade  in  accordance  with  paragraph  2.B.(1)  of 
the  Accomplishment  Instnictions  of  the  ASB. 

(3)  For  disbonds  equal  to  or  greater  than  2 
inches  in  length,  but  not  complete  disbonds, 
or  for  disbonded  centering  plugs  with  the 
polyurethane  filler  excessively  cracked  or 
deteriorated  to  the  extent  of  breaking  away 
from  the  T/R  spar  or  the  centering  plug, 
remove  the  blade  from  service  and  replace 
with  an  airworthy  blade. 

(4)  For  T/R  spare  with  complete  T/R  spar 
to  centering  plug  disbond  in  which  the 
polyurethane  filler  is  intact  and  remains  fully 
bonded  to  the  centering  plug,  repair  in 
accordance  with  paragraph  2.B.(2)  of  the 
Accomplishment  Instructions  of  the  ASB. 

(5)  For  T/R  span  with  complete 
polyurethane  filler  to  centering  plug  disbond 
in  which  the  polyurethane  filler  is  intact  and 
remains  fully  bonded  to  the  T/R  spar,  repair 
in  accordance  with  paragraph  2.8.(3)  of  the 
Accomplishment  Instnictions  of  tlie  ASB. 

(b)  Install  pressure  pad,  P/N  76102-05004- 
111,  in  acconiance  with  paragraph  2.C  of  the 
Accomplishment  Instructions  of  the  ASB. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Bmton 
Airctalt  Certification  Office.  Airframe 
Section,  FAA,  New  England  Region.  12  New 
England  Executive  Park.  Burlington, 
Massachusetto  01803-4299.  Operatora  shall 
submit  their  requests  throu^  an.  FAA 


Principal  Maintananca  Inspector,  who  may 
coocur  or  oommant  and  then  sand  it  to  the 
Mannar,  Boston  Aircraft  Certificatioo  OfBoe. 

NalK  Infoimatioo  concerning  the  existanoa 
of  approved  aMamative  metliods  of 
oomiMianoe  with  thia  AD,  if  any.  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be  accomplished 
if  a  pressure  pad  has  been  installed. 

Issued  in  Fort  Worth,  Texas,  on  July  16. 
1993. 

EiicD.Briaa. 

Acting  Manager,  Rotorcrafi  DinctoralB. 
Aircrafi  Certification  Service. 
(FR  Doc  93-18566  Filed  8-3-93: 8:4S  am) 
oooK  4aia-i»-» 


14CFRPwt39 

[DodMl  No.  93-8W-09-AD] 

AkworthlneM  DirectlvM;  Schweizar 
Aircrafi  Corporation  and  Hughes 
Hellcoplars,  Inc.  Model  269  A  269A-1 . 
268B.  269C  and  TH-55A  Seflea 
Hellcoptara 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaldng 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Schweizer  Aircraft  Coiporation  and 
Hughes  Helicopters,  Inc.  Model  269A, 
269A-1, 269B,  269C,  and  TH-55A  series 
helicopters.  This  proposal  would 
require  mandatory  replacement  of  all 
the  clevis  pins  associated  with  the  belt 
drive  clutdi  control  installation.  This 
proposal  is  prompted  by  an  accident 
involving  the  separation  of  the  belt 
drive  clutch  control  spring  assembly 
(spring  assembly)  from  the  idler  pulley 
assembly.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
separation  of  the  spring  assembly  from 
the  idler  pulley  assembly,  loss  of  power 
to  the  main  rotor  system,  and  a 
subsequent  forced  landing. 
DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  g3-SW-09-AD,  4400 
Blue  Mound  Road,  BIdg.  3B,  room  158, 
Fort  Worth,  Texas  76106.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Schweizer  Aircraft  Corporation,  P.O. 
Box  147.  Elmira.  New  Yoric  14902.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsd.  4400  Blue  Mound  Road,  Bldg. 
3B,  room  158,  Fort  Worth,  Texas. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Raymond  Reinhardt,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  FAA,  Propulsion 
Branch.  ANE-174.  New  England  Region. 
181  South  Franklin  Avenue.  Valley 
Stream.  New  York  11581.  telephone 
(516)  791-7421.  fax  (516)  791-9024. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking  - 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
e  clianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
I^scket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Cotinsel.  Attention:  Rules  Docket  No. 
g3-SW-09-AD.  4400  Blue  Mound  Road, 
BIdg.  3B.  room  158.  Fort  Worth.  Texas 
76106. 

Discussion 

On  December  1, 1992,  there  was  a 
reported  in-fiight  failure  of  a  clutch 
control  spring  assembly  on  a  Model 
269C  helicopter.  An  investigation 


UMI 
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revealed  that  the  belt  drive  clutch 
control  spring  iiaembly  (spring 
assembly)  separated  from  Die  idler 
pulley  assembly  at  the  large  clevis  pin 
that  secures  the  qwing  housing  to  ^ 
upper  spring  fitting.  Tliat  cooditiaa.  if 
not  corrected,  could  result  in  separation 
of  the  spring  assembly  from  the  idler 
pulley  assembly,  loss  of  power  to  the 
main  rotor  system,  and  a  subsequent 
forced  landing. 

The  FAA  has  reviewed  and  spproved 
Sdiweizar  Aircraft  Ctvporation  Service 
Bulletin  B-2S6.2.  dated  June  11. 1993 
(SB),  that  describes  procedures  for 
replacing  the  four  clevis  pins  associated 
with  theoelt  drive  clutch  control 
installation  vrith  threaded  fasteners.  The 
location  of  the  clevis  pins  and  the 
replsoement  perts  are  described  in  Part 
n.  Figure  B-256.2-1.  Notes  1  through  4 
of  the  SB. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  deugn.  the  proposed  AD  would 
require  replacement  of  the  four  clevis 
pins  for  the  belt  drive  clutch  control 
installation.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  vdth  the  service  bulletin 
described  peviously. 

The  FAA  estimates  that  1.100 
helicopters  of  U.S.  registry  wrould  be 
afiected  by  this  propped  AD.  that  it 
would  take  approximately  one-half 
worii  hour  per  helicopter  to  acannplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $10  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $41,250. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributicm  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  %rith  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
liBderalism  implicaticms  to  %rarrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "mafor  nile"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatarv  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluaticm 
prepared  frH*  this  action  is  contained  in 


the  Rules  Dodcet.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Dodcet 
at  the  location  provided  under  the 
caption  < 


List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safi^.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  AviaUon 
Regulations  as  follows: 

PART  3»-AIRW0RTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritjr:  49  U.S.Q  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Schwsinr  Aircrall  CMporatiaa  and  HiqIim 
Helicoptm,  Inc.:  Docket  Na  gS-SW- 
09-AD. 

ApplkabUity.  Model  269A,  269A-1,  269B, 
and  TH-SSA  series  helicopters,  and  Model 
269C  series  helicopteTS  with  serial  numben 
(S/N)  prior  to  S/N  1632,  oeitiflcated  in  any 
category. 

Compliance:  Required  at  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  belt  drive 
clutch  control  spring  assembly  (spring 
assembly)  from  the  idler  pulley  assembly. 
Ion  of  power  to  the  main  rotor  system,  and 
a  subsequent  forced  landing  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  400  hours'  time-in- 
service,  or  on  or  before  January  13, 1994, 
whichever  comes  first,  replace  the  clevis  pins 
in  the  spring  assembly  with  bolts  in 
accordance  with  Part  II  of  Schweizer  Aircraft 
Corporation  Service  Bulletin  B-256.2,  dated 
June  11, 1993  (SB). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  apinoved  by  the  Manager,  New 
Yoric  Aircraft  Certification  Office,  FAA, 
Propulsion  Branch,  ANE-174,  New  England 
Re^on,  181  South  Franklin  Avenue,  Vall^ 
Stream,  New  York  11581.  Operators  shall 
submit  their  requests  tlirough  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  srad  it  to  tlM 
Manager,  New  York  Aircraft  Certification 
Office. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  Yoik  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  balict^itar  «o  a  locatioB  where  the 
raquiieroents  of  this  AO  can  be 
aooomplicbed. 

Iss\Md  in  Poft  Worth.  Texas,  on  July  12, 
1993. 

laBssCErkkaoa. 

Manager,  Batomaft  Dinctomte.  Aircraft 
CertificoUon  Service. 

[FR  Doc.  93-18565  Hied  8-3-83;  8:45  sm) 
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DEPARTMENT  OP  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Offlc*  of  the  AMlatwil  Secretary  for 
Houslng-Padaral  Mousing 
Commlasionar 

24  CFR  Part  200 

[Docket  Na  R-93-1C23:  FR-3028-IM)1] 

RIN25(»-AF2S 

Changes  to  the  Minimum  Property 
Standards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTXM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Minimum  Property 
Standards  (MPS)  in  24  CFR  part  200, 
subpart  S,  to  specify  that  seismic  design 
is  a  mandatory  standard  for  applicable 
housing.  In  addition,  the  rule  would 
update  a  reference  to  a  private  sector 
seismic  design  standard  currently 
incorporated  into  the  MPS,  and  would 
substitute  a  new  standard  for  swimming 
pools.  These  changes  to  the  MPS  are 
needed  to  comply  with  the  requirements 
of  Executive  Order  12699,  the  National 
Earthquake  Hazards  Reduction  Program 
Reauthorization  Act,  and  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act,  and  to  keep  referenced  industry 
standards  current.  These  revisions 
would  ensure  the  structural  integrity  of 
applicable  housing,  and  would  protect 
the  Department's  insiu-ance  fund. 

DATES:  Comment  due  date:  October  4. 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  rules  Docket  Clerk, 
OfRce  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  wrill 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  RJRTHER  MR>RMATION  CONTACT: 
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Donald  R.  Faimian,  Chief,  Standards 
and  Products  Brandi.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Mail  Room  B133, 
Washington,  DC  20410-8000,  telephone 
(202) 755-7440. or (202)  708-4594 
(voice/TDD).  (These  are  not  toll-free 
telephone  numbers.). 

SUWIGIKMTAIIV  MFORMATKM:! 
Background  I 

All  housing  constructed  under 
Department  of  Housing  and  Urban 
Development  ( "Department"  or  "HUD") 
mortgage  insurance  and  low-rent  public 
housing  programs  is  required  to  meet  or 
exceed  HUIVestablisbed  Minimum 
Property  Standards.  This  proposed  rule 
concerns  those  property  standards 
applicable  to  multifamily  and  care-type 
housing  and  to  one-  and  two-family 
dwellings.  Because  manufactured 
homes  eligible  for  insurance  are  subject 
to  different  minimum  standards,  the 
Department  will  propose  a  separate  rule 
to  mandate  seismic  standards 
appropriate  for  that  category  of  housing. 

The  National  Housing  Act.  12  U.S.C 
1701-1 750g,  authorizes  the  Secretary  of 
Housing  and  Urt>an  Development 
(Secretary)  to  prescribe  standards  for 
determining  the  acceptability  of  care- 
type  facilities  and  one-  and  two-family 
and  multifemily  residential  structures. 
See.  e.g..  12  U.S.C.  1715/(f).  concerning 
the  acceptability  of  property  for 
mortgage  insurance.  Accordingly,  the 
Secretary  prescribed  minimum  property 
standards  in  24  CFR  part  200,  subpart  S. 
Provisions  governing  the  health  and 
safety  criteria  applicable  to  multifamily 
housing  were  simplified  in  1984  (49  FR 
18690,  May  1, 1984),  to  rely  on  criteria 
already  established  in  State  or  local 
codes  or  nationally  recognized  model 
codes.  I 

This  simplification  was  extended  to 
care-type  housing  insured  under  HUD 
programs  by  a  final  rule  published 
August  11, 1986  (51  FR  28696).  The 
change  implemented  by  that  rule 
consolidated  the  requirements 
applicable  to  multifamily  and  care-type 
housing,  allowing  the  Department  to 
rely  on  established  codes  that  have  been 
determined  by  HUD  to  be  comparable  to 
one  of  the  national  model  codes. 

By  a  separate  rule  (50  FR  39586, 
Septembw  27, 1985),  the  minimum 
property  standards  applicable  to  one- 
and  two-femily  dwelling  also  were 
simplified  to  rely  on  criteria  already 
established  in  State  or  local  codes  or 
one  of  the  nationally  recognized  model 
codes.  This  rule  was  described  (50  FR 
39586)  as  being  similar  in  many  respects 
to  the  1984  rule  amending  the  minimum 


property  standards  for  multifamily 
housing. 

Exacutiva  and  Legislative  Mandates 

Recently,  the  Department  has  become 
subject  to  three  separate  directives  that 
require  it  to  address  seismic  safety 
issues  in  regulations  governing 
programs  operated  by  the  Department. 
The  first  of  these  directives  is  an 
Executive  Order  issued  by  former 
President  Bush.  The  other  two 
directives  are  the  National  Earthquake 
Hazards  Reduction  Program 
Reauthorization  Act,  approved 
November  16. 1990  (Pub.  L.  101-614) 
(NEHRP  Reauthorization  Act),  and 
section  947  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act, 
approved  November  28. 1990  (Pub.  L. 
101-625)  (NAHA). 

On  January  5, 1990.  the  President 
signed  Executive  Order  12699.  "Seismic 
Safety  of  Federal  and  Federally  Assisted 
or  Regulated  New  Building 
Construction"  (Executive  Order).  In 
part,  the  purpose  of  this  Executive 
Order  is  "to  reduce  risks  to  the  lives  of 
persons  who  would  be  affected  by 
earthquake  failures  of  faderally  assisted 
or  regulated  buildings,  and  to  protect 
public  investments,  all  in  a  cost- 
effiective  manner."  The  Executive  Order 
applies  only  to  new  buildings  being 
constructedf  with  federal  involvement. 
Each  federal  agency  is  made  responsible 
for  developing  and  implementing  its 
own  cost-effective  seismic  safety 
program  commensurate  with  its  specific 
program  responsibilities.  However, 
section  4(a)  of  the  Executive  Order 
charges  the  Interagency  Committee  on 
Seismic  Safety  in  Construction  (ICSSC) 
to  use  consensus  procedures  in 
refx)mmending  cost-effective  seismic 
design  and  construction  standards  that 
would  satisfy  the  requirements  of  the 
Executive  Order.  The  Department  has 
been  working  with  the  ICSSC  to  identify 
and  meet  the  Department's 
responsibilities  under  the  Executive 
Order. 

Although  the  Executive  Order  does 
not  create  rights  that  make  it  privately 
enforceable,  its  provisions  are  made 
mandatory  by  section  8(a)  of  the  NEHRP 
Reauthorization  Act.  Under  the  NEHRP 
Reauthorization  Act  each  federal  agency 
is  required  to  issue,  by  February  1, 1993, 
final  regulations  that  comply  with  the 
Executive  Order. 

Finally,  section  947  of  NAHA  requires 
the  Secretary  to  develop  seismic  safety 
standards  for  properties  assisted  under 
HUD  programs.  The  Secretary  expressly 
is  permitted  to  defer  to  local  building 
codes  that  meet  the  seismic  safiaty 
requirements  established,  and  is 
authorized  to  utilize  the  resources  of  the 


National  Earthquake  Hazards  Reduction 
Prmrani  (see  42  U.S.C.  7704). 

l^e  ICSSC  was  established  as  part  of 
this  Program  in  1978.  in  response  to  the 
Earthquake  Hazards  Reduction  Act  of 
1977  (42  U.S.C.  7701-7706).  Since  that 
time,  the  ICSSC  has  been  working  with 
fMeral  agencies  and  the  private  sector 
to  develop  appropriate,  generally 
recognized,  seismic  safety  standards.  As 
part  of  their  efforts,  the  ICSSC  is 
undertaking  a  wide-reaching  analysis  of 
State  and  local  building  codes  to 
determine  equivalency  to  accepted  and 
evolving  seismic  safety  standards 
incorporated  in  national  model  building 
codes.  This  proposed  rule  would  permit 
the  Department  to  benefit  from  the 
efforts  of  the  ICSSC,  by  referencing 
private  8ec:tor  seismic  design  and 
construction  standards,  as  intended 
under  section  3(a)  of  the  Executive 
Order. 

The  Department  expects  to  follow  the 
recommendations  of  the  ICSSC  in 
applying  the  requirements  that  would 
be  established  by  the  proposed  rule,  as 
long  as  those  recommendations  would 
promote  the  purposes  of  the 
Department's  programs.  For  example, 
the  seismic  safety  requirements  would 
apply  where  HUD  assistance  is  provided 
through  loan  or  mortgage  insurance 
programs,  and  the  requirements  will 
apply  to  additions  and  renovations  to 
existing  buildings. 

Further,  an  addition  or  renovation 
should  not  decrease  the  seismic 
resistance  of  an  existing  building . 

Referenced  Standard  for  Seismic 
Design 

Since  1984.  most  of  the  standards 
referenced  in  the  MPS  have  been 
changed.  One  of  the  recent  changes 
adopted  by  the  American  Society  of 
Civil  Engineers  (ASCE)  in  1988.  but  not 
published  until  July  1990.  is  referenced 
in  the  HUD  MPS  4901.1  and  24  CFR 
part  200  as  ANSI  Standard  A58.1-1982, 
Minimum  Design  Loads  for  Buildings 
and  Other  Structures.  With  the 
sponsorship  change  of  this  standard 
from  the  American  National  Standards 
Institute  (ANSI)  to  the  American  Society 
of  Civil  Engineers  (ASCE).  and  the 
revisions  published  by  ASCE  in  1990. 
the  Defiartment  is  proposing  to  revise  its 
reference  to  this  standard  to  be 
consistent  with  section  526  of  the 
National  Housing  Act.  OMB  Circular  A- 
119  and  the  goals  of  the  Department. 
Specifically,  the  Department  is 
proposing  to  adopt  the  current  edition 
of  the  standard,  known  as  ASCE  7-88. 
as  published  by  the  ASCE. 

Adoption  of  this  standard  does  not 
represent  any  substantive  change  in  the 
standards  applied  by  HUD,  but  merely 
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recognizes  the  change  in  sponsorship  of 
the  standard  from  ANSI  to  the  ASCE. 
The  ANSI  Standard,  A58.1-1982,  is 
currently  referenced  in  appendix  B  to  24 
CFR  part  200.  and  in  part  200. 
subparts. 

In  addition,  the  Department  is 
proposing  changes  to  update  the  address 
of  ANSI,  add  the  American  Society  of 
Qvil  Engineers  to  the  list  of  recognized 
standards-development  organizations. 
and  correct  minor  typographical  errors 
in  the  current  regulatory  text. 

Referenced  Standard  for  Swimming 
Poob 

Similarly,  the  Department  is 
proposing  to  replace  the  standard  for 
swimming  pools  c\irrently  incorporated 
by  reference  in  the  itiinimMm  property 
standards  for  housing,  llie  current 
standard,  published  in  HUD  Handbook 
4940.1.  is  dated  October  1972.  The 
Department  proposes  to  replace  this 
outdated  standmd  with  the  Standard  for 
Public  Swimming  Pools  approved  on 
February  18, 1991,  by  the  American 
National  Standards  Institute,  known  as 
ANSI/NSPI-1-1991.  The  Department 
believes  this  change  also  will  be 
consistent  with  OMB  Circular  A-119 
and  the  Department's  policy  of  assuring 
quality  construction  for  affected 
properties.  Appendix  A  to  24  CFR  part 
200  would  be  amended  to  reflect  the 
proposed  change  in  swimming  pool 
standards. 

Other  Matters 

Major  Rule 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effsct  on  the  eccmomy  of  $100 
millirai  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
constuners.  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States4Msed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
60S(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
econ(nnic  impact  on  a  substantial 
number  of  small  entities.  The  major 


portion  of  the  rule  is  designed  to 
effectuate  statutory  requirements 
broadly,  so  that  affecteid  parties  are 
permitted  to  choose  among  reasonable 
alternatives  in  complying  with  the 
statutory  requirements.  Generally,  these 
requirements  are  imposed  separately — 
through  State  and  local  builcung  codes 
that  have  been,  or  are  being,  updated  to 
include  the  seismic  safety  standards. 
This  rule  would  comply  with  the 
statutory  requirements  by  specifically 
refarendng  existing  standanls,  which 
have  been  reviewed  and  determined  to 
be  adequate.  The  remainder  of  the  rule 
is  limited  to  routine  updating  of 
material  incorporated  by  reference, 
including  tides  and  addresses,  and  to 
updating  the  minimum  property 
standard  applicable  to  swimming  pools. 

Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  have  federalism 
implications,  and  are  subject  to  review 
under  the  order.  Specifically,  the  rule 
provides  for  additional  building  design 
and  construction  standards  to  be 
applied  to  certain  buildings  in  which 
federal  assistance  is  provided.  Because 
current  building  standards  are  met 
largely  though  compliance  with  existing 
State  and  local  building  codes,  the 
additional  requirement  imposed  by  this 
rule  may  encourage  States  and  local 
jurisdictions  to  adopt  more  stringent 
seismic  design  standards.  This  approach 
would  allow  local  contracton  to 
continue  to  rely  upon  the  State  and 
local  codes  in  building  to  meet  any 
federal  requirements. 

However,  this  rule  is  intended  to 
implement  statutory  requirements  that 
are  broadly  applicable  to  federal 
programs  government-wide,  and  are  not 
limited  to  HUD  programs.  In  an  effort 
for  consistency  and  simplification,  and 
as  a  result  of  infcuination  provided  by 
the  Interagency  Committee  on  Seismic 
Safety  in  Construction,  a  great  majority 
of  State  and  local  governments  have 
alreedy  adopted  acceptable  seismic 
design  and  construction  standards  in 


their  State  and  local  codes.  In  large  part, 
the  movement  to  include  seismic 
standards  in  building  design  and 
construction  was  led  by  national  model 
code  organizations,  whose  model  codes 
are  often  adopted  by  State  and  local 
governments. 

Therefore,  while  the  Department 
recognizes  the  potential  fwieralism 
implications  of  this  rule,  the 
Department  believes  any  federalism 
impact  on  State  and  local  governments 
would  be  a  function  of  the  government- 
wide  federal  requirements,  rather  than 
this  discrete  rule.  Therefore,  a  more 
comprehensive  review  under  Executive 
Order  12612  is  not  required,  because  the 
implementation  of  the  statutes  and 
Executive  Order  12699  leaves  litUe 
discretion  with  the  Department  to  lessen 
these  impacts. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1420 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  26, 
1993  (58  FR  24404),  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Qaims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
commimity  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Social 
security. 

For  the  reasons  set  out  in  the 
preamble,  tiUe  24,  part  200  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  20O-INTROOUCTION 

1.  The  authority  citation  for  part  200 
would  continue  to  read  as  follows: 

Anthority:  12  U.S.C  1701-1 715z-18: 42 
U.S.C  353S(d). 
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Subpart 
Standards 


2.  Section  200.925a  would  be 
amended  by  revising  paragraph  (c)(2)  to 
read  as  follows: 


|200.«M    MMnHMpraparty 


mifwiiuM  pfop^ffiy 


(c)  •  •  • 

(2)  A  State  or  local  building  code  will 
be  partially  accepted  if  it  regulates  most 
of  the  areas  on  the  list  However,  no 
code  may  be  partially  accepted  if  it  fails 
to  regulate  seismic  design,  or  if  it  fails 
to  regulate  subarees  in  mcne  than  one  of 
the  following  malar  areas;  fire  safaty, 
lif^t  and  ventilation,  structural  loads 
and  seismic  design,  foundation  systems, 
materials  standards,  construction 
components,  glass,  mechanical, 
plumbing,  electrical,  and  elevators.  See 
$  200.925b. 

f 

3.  Section  200.925b  would  be 
amended  by  revising  the  heading  of 
paragraph  (c)  and  paragraph  (c)(5)  to 
read  as  follows: 

|200.9aSb   naeldsimal  and  Inettomonal 

(c)  Stmctural  loads  and  seismic 
design.  •  •  * 

(5)  Earthquake  loads  (in  localities 
identified  by  ASCE-7-88  (formerly 
ANSI  A58.1-82)  as  being  in  seismic 
zones  1, 2. 3,  or  4,  and  Guam), 
I 

4.  Section  200.925c  would  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


|200.925e    Model 
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(c)  Designation  of  model  codes.  When 
a  multifamily  or  care-type  property  is  to 
comply  with  a  mode  code,  it  shall 
comply  with  one  of  the  model  codes 
designated  in  paragraphs  (c)(1).  (2).  cv 
(3)  of  this  section,  and  «vith  any  other 
code  or  codes  identified  in  the  same 
paragraph.  However,  seismic  design  is  a 
mandatory  requirement.  In  addition,  the 
property  shall  comply  with  all  of  the 
standards  that  are  incorporated  into  the 
code  or  codes  by  reference.  By  the  time 
of  application  for  insurance  or  other 
benefits,  the  developer  or  other 
interested  party  shall  notify  the 
Department  of  the  code  or  group  of 
codes  to  which  the  developer  intends  to 
comply. 

5.  Sectioo  200.928  woidd  be  amended 
by  revising  paragra{^  (c)(2)  to  read  as 
follows: 


above  finish  grade,  assuming  exposure  C 
as  defined  in  ASCE-7-68. 

(2)  Severe  wind  design  pressures.  If 
the  construction  is  higher  than  30  feet, 
or  if  it  is  located  in  an  area  experiencing 
wind  speeds  greater  than  80  mph, 
higher  design  wind  pressiues  than 
shown  above  are  required.  Use  Section 
6  of  ASCE-7-88  (formerly  ANSI  A58.1- 
82)  for  higher  criteria  and  for 
determining  where  wind  speeds  greater 
than  80  mph  occur.  Pressiues  are 
assumed  to  act  horizontally  on  the  gross 
area  of  the  vertical  projection  of  the 
structure,  except  as  noted  for  roof 
design. 

(d)  Seismic  conditions  shall  be  in 
accordance  with  Section  9  of  ASCB-7- 
88  (formerly  ANSI  A58.  l-«2). 


(c)  •  •  • 

(2)  A  State  or  local  building  code  will 
be  partially  accepted  if  it  regulates  most 
of  tne  areas  on  the  list.  However,  no 
code  may  be  partially  accepted  if  it  foils 
to  regulate  seismic  design,  or  if  it  fails 
to  r^ulate  subareas  in  more  than  one  of 
the  following  major  areas:  Fire  safety, 
light  and  ventilation,  structural  loads 
and  seismic  design,  foimdation  systems, 
materids  standards,  construction 
components,  glass,  mechanical, 
plumbing,  and  electrical.  See 
§200.9268. 

•  •         •        •        • 

6.  Section  200.926a  would  be 
amended  by  revising  paragraphs  (c)(3) 
and  (5)  to  read  as  foUows: 

•  aOQMe.    n..lrt,ntl1h..llrilnnrnrta  H 200.937. 20a93«.200J39    [Amended] 
imnta    "MMenlial  buNdIng  code  g  Sections  200.937(a)(2), 
oomfMraan  HMfM.^        ^  200.938(a)(2),  and  200.939(a)(2)  would 

.  be  amended,  respectively,  by  revising 

(c)  Structural  loads  and  seismic  ^^  address.  "1430  Broadway,  New 

design.  York,  NY  10018"  to  read  as  foUows:  "11 

•  •        •        *        •  West  42nd  Street,  New  York,  NY 

(3)  Snow  loads  (for  jurisdicticms  with  10036". 

snow  loading  conditions  identified  in  10.  Appendix  A  to  part  200  would  be 

Section  7  of  ASCE-7-88  (formerly  ANSI  amended  by  revising  the  address  of  the 

A58.1-82);  American  National  Standards  Institute; 

•  •       •       •       •  by  adding  a  new  standard  in  the 

i^\  i7.^kn,..V/>  i^Aa  it^  utTimAit^f^na  American  National  Standards  Institute 

in^2iS^2^  J^^  ^IfiZSSS  ta  li«»  ^"  ANSI  A161.1-M:  by  adding  in 

in  seismic  zones  3  or  4.  as  identified  in  -inhflh«tinal  ord«r  a  naw  oroaniMtion 

«^on9ofASC^7-a.«o™«lyANSI  SJS^^dSdfo'lo^ngnm'J^cu, 

,        ,'*,        ,        ,  National  Standards  histitute:  and  by 

removing  "4940.1-10/72  Minimum 

7.  The  table  in  §  200.92Bc  would  be  Property  Standards  for  Semi-private 
amended  by  revising  the  first  column  Swimming  Pools  and  Wading  Pools" 
heeding  to  read  "Deficient  major  items  listed  under  the  Department  of  Housing 
from  S  200.926a  as  determined  by  field  and  Urban  Development,  Handbooks,  to 
office  review"  and  by  revising  item  (c)  read  as  follows: 

in  the  first  column  to  read  "(c)  .  ..    »  .   «  ^ -««    o»     j  _j 

Structural  loads  and  seismic  design".  Appendix  A  to  Put  200-SUndards 

8.  Section  200.926e  would  be  IZS"«  ^^JSTST-S;^^ 

amended  by  revising  paragraphs  (b),(c)  JJ^'^SdSui^ 

introductory  text.  (cMSTand  (d)  to  read  ^^^  ^  ^^^-^^ 

as  follows: 

American  National  Standards  Institute,  11 

|200J26e    Supplemental  Mormalion  for  West  42ad  Street,  New  York.  NY  10036. 

uaewHhIheCABOOneandTwDFamliy  •        •        •        •        • 

Dwrelling  Code.  ANSI/NSPI-1-1991    Standard  for  Public 

•  •        •        •        •  Swimming  Pools 

(b)  i?oo/snow7oa(f.  The  roof  snow  .       ,      o    •_».    ^r-  -ib    •  o.ci?   . 

7  ofASC&-7-88  (formerly  ANSI  A58.1-  aSCE-7-88    Minimum  Design  Loads  for 
B2).  Buildings  and  Other  Structures  (fomierljr 

(c)  Wind  pressures.  The  minimum  ANSI  A58.1-82). 
Dmign  Wind  Pressures  (net  pressures)  •        •        •        •       • 

set  forth  below  apply  to  areas  11.  Appendix  B  to  part  200  would  be 

designated  as  eiroeriencing  basic  wind  amended  by  removing  the  listing  for  the 

speeds  up  to  and  including  80  mph,  as  "American  National  Standards 

uiown  in  ASCE-7-88  (formerly  ANSI  Institute"  and  its  standard,  and  by 

A58.1-82).  Figtire  1,  Basic  Wind  Speed  adding  in  alphabetical  order  a  new 

Map.  These  pressures  also  apply  to  organization  and  its  standard  to  read  as 

buildings  not  over  30  feet  in  height  follows: 
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.^ipandix  B  to  Part  200— SUndards 
Inoofporatad  By  lafaranca  in  the 
Minimnai  PiuuaHy  Standards  fiir  One 
and  Two  FamUy  Dwellings 

•       *       •       *       • 

Amerlcui  Sodaty  of  Civil  Bngineen,  345  East 
47th  Street,  New  York.  HY  10017. 
ASCE-7-88  Minimum  Design  Loads  for 
Buildings  and  Other  Structures  (fonnerly 
ANSI  A58.1-82). 

Dated:  June  1,1993. 

Nicolae  P.  KelsiiiM, 

Assistant  Secntaiy  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc  93-18475  Piled  8-3-93;  8:45  am] 
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DEPARTMENT  OF  TREASURY 

Racal  Service 

31  CFR  Part  209 
RIN 151O-AA30 

Payment  to  nnaiKlai  Instltutione  for 
Credit  to  Accounte  of  Employeee  end 
Berwficiariee 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Supplemental  proposed  rule. 

SUMMARY:  On  December  4. 1992,  the 
Financial  Management  Service  (FMS) 
published  a  notice  of  proposed 
rulemaking  revising  31  CFR  part  209  (57 
FR  57400).  That  notice  invited 
comments  for  a  30  day  period  ending 
January  4, 1993.  No  comments  were 
received.  A  review  of  part  209 
conducted  independently  of  the  formal 
notice  and  comment  procedure 
determined  that  an  additional  revision 
to  the  language  of  part  209,  not  included 
in  the  De^mber  4, 1992,  notice,  is 
necessary.  This  supplemental  proposed 
rule  provides  the  opportunity  for  formal 
notice  and  comment  on  the  additional 
change.  The  language  of  §  209.4(c)  also 
was  revised  to  enhance  readability  and 
clarify  meaning. 

DATES:  Gimments  must  be  submitted  by 
September  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janelle  W.  Edgar,  Program  Analyst,  202- 
B74-6644. 

SUPPtXMENTARY  MFORMATION:  On 
December  4, 1992,  a  notice  of  proposed 
rulemaking  to  revise  this  regulation  was 
published  (57  FR  57400).  The  notice 
invited  comments  for  a  30  day  period 
ending  January  4, 1993.  No  comments 
were  received. 

As  a  consequence  of  an  agency  review 
conducted  independently  bom  that 
formal  notice  and  comment  procedure. 


it  has  been  determined  that  an 
additional  revision  to  the  language  of  31 
CFR  209.4(c)  is  necessary  prior  to 
publication  of  a  final  rule  revising  part 
209.  The  revised  language  of  part  209, 
as  pubUsbed  on  Decembw  4, 1992, 
re<^iires  the  head  of  an  agency  to 
authorize  the  appropriate  disbursing 
officer  to  draw  a  check  for  the  total 
amount  in  fiivor  of  a  financial 
institution  (including  a  financial 
institution  that  is  not  a  participating 
Automated  Gearing  House  receive^  if 
that  financial  institution  has  been 
designated  by  two  or  more  employees 
under  the  procedures  set  out  in 
§  209.4(b).  That  provision  is 
inconsistent  with  the  language  of  the 
underlying  statute.  The  language  of  31 
U.S.C.  3332(c)  provides  tiiat  the  head  of 
an  agency  may  authorize  such  a  transfer. 
The  intended  effect  of  this  notice  is  to 
revise  the  language  of  part  209  to 
comport  with  the  discretionary  language 
of  31  U.S.C  3332(c).  The  language  of  31 
CFR  20g.4(c)  has  also  been  revised  to 
enhance  readability  and  clarify 
meaning. 

Treasury  has  determined  that  this  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  Any 
economic  or  other  consequences 
resulting  from  this  revision  will  be  a 
direct  result  of  harmonizing  the 
language  of  the  regulation  with  the 
language  of  the  underlying  statute,  and, 
therefore,  the  implementation  of  that 
statute. 

It  is  hereby  certified  that  this  revision 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  Regulatory 
Flexibility  Act  analysis  is  not  required. 
Any  such  impact  flows  directly  from  the 
implementation  of  the  language  of  31 
U.S.C.  3332(c). 

List  of  Subjects  in  31  CFR  Part  209 

Banks,  banking.  Government 
employees,  wages. 

For  reasons  set  out  in  the  preamble, 
31  CFR  part  209  is  amended  as  set  forth 
below. 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  31  U.S.C.  321,  3322,  and  3332. 

2.  Section  209.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1209.4    Payments  of  net  pay  for 
employees* 

•        •        •        •        * 

(c)  Whenever,  tmder  the  procedures 
set  out  in  paragraph  (b)  of  this  section, 
payments  are  made  by  an  agency  on  the 
same  regularly  rectirring  dates  to  two  or 
more  employees  who  designate  the 


same  financial  institution,  the  bead  of 
the  agency  may  authorize  the 
appropriate  disbursing  officer  to  draw  a 
check  for  the  total  amount  in  favor  of 
that  institution  bit  credit  to  the  accounts 
of  the  employees.  If  directed  by  the  head 
of  an  agency,  the  disburring  officer  shall 
draw  the  check  in  that  manner  if  the 
financial  institution  has  agreed  to  such 
an  arrangement 
Russell  D.  Morris, 
Commissioner. 
(FR  Doa  93-18531  Filed  8-^-^:  8:45  am] 

BUJNO  coca  4S1S-M-M 


DEPARTIMENT  OF  TRANSPORTATION 

Coaet  Guard 

33  CFR  Part  100 
(CGD  05-93-053] 

Special  l-ocai  Reguietions  fOr  Marine 
Eventa;  Severn  River,  College  Creeic, 
and  Weema  Creole,  Aimepolla,  IID 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  permanent  special  local 
regulations  for  the  Blue  Angels  Airshow 
held  annually  over  the  Severn  River  in 
the  vicinity  of  the  U.S.  Academy. 
Annapolis,  Maryland.  The  effect  of 
these  regulations  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators  and 
participants.  These  regulations  are 
needed  to  provide  for  the  safety  of  life, 
limb,  and  property  on  the  navigable 
waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1993. 
ADDRESSES:  Conmients  should  be 
mailed  or  band  carried  to  Commander 
(bb),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  vtrillbe 
available  for  inspection  and  copying  at 
room  209  of  this  address.  Normd  office 
hours  are  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affajrs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATKNi: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 


58.  No.  148  /  Wednesday,  August  4.  1993  /  Proposed  Rules 


comments  should  include  their  names 
and  addresses,  identify  this  notice  [CGD 
05-03-053)  and  the  spedRc  section  of 
the  proposal  to  which  their  comments 
apply.  Reasons  should  be  given  for  each 
comment.  The  regulation  may  be 
changes  in  li^t  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  vrill 
be  considered  before  final  action  is 
taken.  No  public  hearing  is  planned,  but 
one  may  be  held  if  written  requests  for 
a  hearing  are  received  and  it  is 
determined  that  the  opportiuiity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  • 
stamped  aelf-eddieesed  postcard  or 
envelope  is  enclosed. 

Drafting  Infonnatioa 

The  drafters  of  this  notice  are  QM2 
Gregory  C  Garrison,  proiect  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LT  Monica  L. 
Lombardi,  project  attorney,  Fifth  Coast 
Guard  District  Legal  Staff.  ; 

Discussion  of  Proposed  Begulatlon 

Each  year,  the  U.S.  Naval  Academy 
submits  an  application  to  hold  a  Blue 
Angels  Airshow  during  the  last  half  of 
May.  This  is  a  regular  yeariy  event  in 
which  the  Coast  Guard  is  asked  to 
provide  control  of  spectator  and 
commercial  traffic  within  a  certain  area. 
In  the  past,  Coast  Guard  patrol  was 
provided  during  practice  sessions  and 
the  actual  performance,  which  consists 
of  six  high  performance  jet  aircraft 
flying  at  a  low  altitudes  in  various 
formations  over  the  Severn  River.  The 
Federal  Aviation  Administration 
regulations  require  closing  the  waterway 
to  vessel  traffic  as  a  prerequisite  for  this 
event.  In  order  to  satisfy  the  FAA  as 
well  as  provide  for  the  safety  of  the 
boating  public  the  Coast  Guard 
proposes  to  create  a  special  local 
regulation  to  close  a  portion  of  the 
Severn  River  to  vessel  traffic  each  year 
during  the  airshow  and  practice 
sessions.  Historically,  commercial  traffic 
has  not  been  severely  disrupted,  and  the 
Coast  Guard  does  not  anticipate  any 
problems  in  the  future. 

Regulatory  Evaluation 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  FAruary  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecesswy.  This  regulation  will  only 
be  in  efiisct  for  five  hours  each  day.  for 


UMI 


three  days  each  year,  and  the  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Small  Eatitiae 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this 
proposal  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  will  certify  under  S  U.S.C 
60S(b),  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collectioa  of  Inftinnatioa 

This  proposed  rule  contains  no 
collection  of  Information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.) 

Federalisni  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  is  anticipated  that  this 
proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  proposed  rulemaking  is  being 
thoroughly  reviewed  by  the  Cost  Guard 
and  it  is  anticipated  that  it  will  be 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  will 
be  prepared  and  placed  in  the 
rulemaking  docket,  and  will  be  available 
for  inspection  or  copying  where 
indicated  under  "AOORESSES". 

List  ofSobiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  reed  as  follows: 

Aniliarity:  33  U.SXL  1233;  49  CFR  1.46  and 
33  CFR  100.35. 


2.  New  section  100.518  is  added  to 
read  as  follows: 

f  100.518    Severn  RWar,  College  Creak,  and 
Weema  Creek,  Annapotie,  Maryland. 

(a)  Definitions:  (1)  Regulated  area. 
The  waters  of  the  Severn  River  boimded 
on  the  southeast  by  a  line  drawn  from 
the  quick  Hashing  privately  maintained 
light  at  the  U.S.  Naval  Academy  in 
position  latitude  38°58'4g.O"  North, 
longitude  76°28'49.0^  West,  east  to 
latitude  38O58'33.0"  North,  longitude 
76''28'05.0"  West,  thence  northeast  to 
Carr  Point,  and  bounded  on  the 
northwest  by  the  U.S.  Route  50/301 
fixed  highway  bridge  (New  Severn  River 
Bridge)  centerpoint  at  latitude  39°U0'23" 
North,  longitude  76''30'15.0"  West. 

(2)  Coast  Guard  Patrof  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  who  has  been  designated  by  the 
Commander,  Group  Baltimore. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign, 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  period.  This  section  is 
effective  during,  and  for  one  hour  before 
any  scheduled  event  starts.  The 
Commander,  Fifth  Coast  Guard  District 
will  publish  a  notice  in  the  Federal 
Register  and  the  Fifth  Coast  Guard 
District  Local  Notice  to  Mariners  that 
announces  the  times  and  dates  that  this 
section  is  in  effect. 

Dated  July  23, 1993. 
W.T.  Uland, 

Bear  Admiral,  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
IFR  Doc  93-18551  Filed  8-3-93: 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[W131-01-«7«2;  FRL-4687-6] 

Clean  Air  Ad  Approval  end 
Promulgation  of  Commitment  To 
Adopt  a  Rule  for  Reasonably  AvaiM>le 
Control  Technology  for  Oxidea  of 
Nitrogen  for  Wlaconsin 

AGENCY:  United  States  Environmental 

Protection  Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Hie  USEPA  proposes 
approval  of  revisions  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  Wisconsin. 
This  portion  of  the  implementation  plan 
was  submitted  by  the  State  to  satisfy 
Qean  Air  Act  (CAA  or  Act) 
requirements  for  adoption  of  rules  for 
application  of  reasonably  available 
control  technology  (RACT)  for  oxides  of 
nitrogen  (NOx)  in  the  Milwaukee, 
Kewaunee.  Manitowoc,  and  Sheboygan 
ozone  nonattainment  areas  in 
Wisconsin.  Under  the  CAA,  USEPA 
must  approve  or  disapprove  SIPs  or 
portions  of  SIPs  within  time  frames 
specified  in  the  CAA;  failure  to  do  so 
would  render  USEPA  liable  to  citizen 
suits  to  rulemake  on  those  SIPs  and 
would  delay  making  approvable  rules 
federally  enforceable.  In  this  notice, 
USEPA  is  proposing  action,  not  on  the 
rules  themselves,  but  on  a  commitment 
by  the  State  to  submit  the  NO.  RACT 
rules  at  s  later  date. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  3, 1993.  Comments  should 
be  addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  ncnmal 
business  hoxus  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18D,  77  West  Jackson 
Boulevaird.  Chicago,  Illinois  60604- 
3590. 

FOR  RNITHER  MFORMATKM  CONTACT: 
Daniel  Meyer,  U.S.  Environmental 
Protection  Agency  (AT-18J),  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
£0604-3590.  (312)  886-9401. 

SUPPLEMENTARY  MFORMATKM: 

I.  Backgroaad 

The  air  quality  planning  requirements 
for  the  reduction  of  Nd  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  CAA.  Section  182(f) 


requirements  are  described  by  USEPA 
in  a  notice,  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rxile."  published 
November  25, 1992.  57  FR  55620 
(hereinafter  NO,  Supplement  to  the 
General  Preamble).  Tne  November  25. 
1992.  notice,  which  contains  general 
information  on  the  NO.  provisions,  is 
incorporated  into  this  proposal  by 
reference. 

Section  182(f)  of  the  CAA  requires 
States  within  moderate  or  above  ozone 
nonattainment  areas  or  the  ozone 
transport  region  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs). 
For  more  information  on  what 
constitutes  a  major  source,  see  section  2 
of  the  NO.  Supplement  to  the  General 
Preamble.  57  FR  55622. 

Section  182(b)(2)(C)  requires 
submittal  of  RACT  rules  for  major 
stationary  sources  of  VOC  emissions 
(not  covered  by  a  pre^nactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  November  IS,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  USEPA  has  not  issued  a 
CTG  document  for  any  NO.  sources 
since  enactment.  States,  in  their  RACT 
rules,  are  expected  to  require  final 
installation  of  the  actual  NO.  controls 
by  May  31. 1995.  for  those  sources  for 
which  installation  by  that  date  is 
practicable.  See  57  FR  55623. 

Under  Section  110(k)(4).  the 
Administrator  may  approve  a  plan 
revision  based  on  a  commitment  from 
the  State  to  adopt  specific  enforceable 
measures  by  a  specified  date,  but  not 
later  than  1  year  after  the  date  of  USEPA 
approval  of  the  plan  revision  that 
incorporated  that  commitment.  See  57 
FR  55622-55623.  The  memoranda  of 
July  22. 1992.  entitled  "Guidelines  for 
Stats  Implementation  Plan  Submittals 
Due  November  15, 1992,"  and 
September  16, 1992,  entitled 
"Correction  of  State  Implementation 
Plan  Submittals  Table,"  from  Deputy 
Assistant  Administrator  Michael 
Shapiro  also  outline  general 
requirements  for  conditional  approval 
actions. 

n.  Today's  Action;  Analysis  of  State 
Submission 

As  noted  above,  section  110(k)(4)  of 
the  CAA  allows  USEPA  to  accept  a 
commitment  from  States  to  adopt 
portions  of  SIPs  rather  than  the  SIP 
itself.  For  example.  USEPA  may,  in 


certain  cases,  accept  a  commitment  from 
States  to  adopt  NO.  RACT  rules  rather 
than  the  NO,  RACT  rule  itself.  The  NO, 
Supplement  to  the  General  Preamble, 
the  memoranda  of  July  22. 1992.  and 
September  16, 1992,  from  Depu^ 
Assistant  Administrator  Midiael 
Shapiro,  and  a  February  2, 1993, 
memorandum  entitled  "Questions  and 
Answers  on  Nitrogen  Oxides  Emissions 
Policy,"  frvm  G.T.  Helms  outline 
approvability  criteria  for  a  NO,  RACT 
committal.  Approvability  criteria  for 
this  committal  include: 

1.  A  description  of  the  reason  for  the 
committal  SIP  versus  a  full  SIP 
submittal. 

2.  Documentation  that  credible 
photochemical  grid  modeling  is  not 
available  or  did  not  consider  the  effects 
of  NO,  reductions. 

3.  Identification  of  resources  to 
complete  such  modeling. 

4.  A  schedule  outlining  the 
milestones  that  have  been  and  will  be 
achieved  toward  completion  of  NO, 
RACT  rules.  The  schedule  must  include 
a  date  for  final  submittal  of  r\iles  to 
USEPA.  The  date  for  submitting  the 
final  mles  to  USEPA  must  be  no  later 
than  12  months  after  USEPA 's  final 
approval  of  the  committal  SIP. 

USEPA  is  proposing  to  approve  a 
commitment  to  adopt  NO,  I^CT  niles 
for  the  Milwaukee,  Kewaunee, 
Manitowoc,  and  Sheboygan  areas  in 
Wisconsin  because  it  meets  the 
requirements  of  section  110(k)(4)  of  the 
CAA  and  conforms  to  the  policy  in  the 
NO,  Supplement  to  the  General 
Preamble,  the  memoranda  from  Deputy 
Assistant  Administrator  Michael 
Shapiro  of  July  22, 1992.  and  September 
16. 1992.  and  the  February  2, 1993 
memorandum  bom  G.T.  Helms.  A 
detailed  analysis  of  the  submittal  can  be 
found  in  an  April  28, 1993.  Region  5 
technical  support  documorit. 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.!  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementati(m  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  State  of  Wisconsin  held  public 
hearings  January  12-13. 1993.  on  their 


1  AUo  Mction  172(cX7)  of  tb«  Ad  Nquirat  thai 
plan  provisiofu  for  aonaHilnment  arMS  meM  Iba 
applicable  provi^ioiu  of  Section  110(a)(2). 
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November  15. 1992.  coinmitinent  to 
adopt  NO,  RACT  rules  for  the 
Milwaukee,  Kewaunee,  Manitowoc,  and 
Sheboygan  ozone  nonattaimnent  areas. 
Following  the  public  hearings,  the 
commitment  was  adopted  by  the  State 
and  signed  by  the  Governor's  Designee, 
Donald  F.  Theiler,  Director  of  Air 
Management,  Wisconsin  Department  of 
Natiual  Resources.  This  conunitment 
was  submitted  to  USEFA  on  January  15. 
1993,  as  a  proposed  revision  to  their 
SIP.  The  January  15, 1993,  submittal 
supplements  the  State  of  Wisconsin's 
prior  November  15, 1992,  submittal. 

B.  RACT  Determination  and 
Implementation 

States — including  those  for  which 
USEPA  approves  a  commitment  to 
adopt  a  NO,  RACT  rule— are  expected 
to  require  final  installation  of  the  actual 
NO,  controls  by  May  31, 1995.  for 
sources  for  which  installation  by  that 
date  is  practicable.  The  NO, 
Supplement  to  the  General  Preamble,  57 
FR  55623.  discusses  USEPA's 
interpretation  of  the  RACT  requirement. 

By  this  notice,  USEPA  is  proposing  to 
approve  the  State's  commitment  to 
adopt  NO,  RACT  rules. 

in.  Implications  of  Today's  Action 

USEPA  is  proposing  to  approve 

Wisconsin's  November  15, 1992. 
commitment  for  adoption  of  NO,  RACT 
rule(s)  as  a  SIP  revision  submitted  to 
USffA  for  the  Milwaukee,  Kewaunee, 
Manitowoc,  and  Sheboygan  ozone 
nonattainment  areas  in  Wisconsin. 
Section  110(k)(4)  of  the  Act  provides 
that  where  USEPA  takes  final  action  to 
approve  a  commitment  to  submit  a  SIP 
or  portion  of  a  SIP,  the  State  must  fulfill 
that  commitment  (i.e.,  submit  the 
required  SIP  or  portion  thereof)  within 
1  year  following  USEPA  approval.  If  the 
State  does  not  fulfill  its  commitment  by 
submitting  the  SIP  or  revision  to  USEPA 
within  that  year,  the  Act  requires  that 
the  SIP  be  disapproved.  If  USEPA 
disapproves  the  SIP  for  failing  to  meet 
the  commitment,  there  are  several 
additional  consequences.  As  provided 
under  section  179(a)  of  the  Act,  the 
State  of  Wisconsin  would  have  up  to  18 
months  after  a  final  SIP  disapproval  to 
correct  the  deficiency(ie8]  that  islare) 
the  subject  of  the  disapproval  before 
USEPA  is  required  to  impose  one  of  the 
two  sanctions  set  forth  in  section  179(b) 
of  the  Act:  either  highway  sanctions  or 
new  source  review  offsets  of  2  to  1.  If 
the  State  has  not  ccnrected  its 
deficiencylies]  within  6  months 
thereafter,  USEPA  must  impose  the 
second  sanction.  Any  sanction  USEPA 
imposes  must  remain  in  place  until 
USEPA  determines  that  the  State  has 


UMI 
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come  into  compliance.  Note  also  that 
any  final  disapproval  would  trigger  the 
requirement  for  USEPA  to  impose  a 
Federal  implementation  plan  as 
provided  under  section  110(c)(1)  of  the 
Act. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  of  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
of  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  fectors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Request  For  Public  Comments 

USEPA  is  requesting  comments  on  all 
aspects  of  today's  proposal. 

V.  Executive  Order  (EO)  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989.  54  FR  2214-2225.  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions,  54  FR  2222, 
firom  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temp>orary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq..  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  603  and  604.  Alternatively, 
USEPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
overpopulations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  afiiected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Union  Electric  Co.  v.  U.S.  E.PA.,  427 
U.S.  246,  256-66  (1976):  42  U.S.C 
7410(a)(2). 

List  uf  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  June  2, 1993. 
ValdasV.AdamkiM, 
Regional  Administrator. 
(FR  Doc.  93-18571  Filed  8-3-93: 8:45  am) 
BIUJNOCOOC( 


40  CFR  Part  180 

[PP 1E4033/P565:  FRLr463S-2] 

RIN  2070-AC18 

Pesticide  Tderanca  for  Clopyralid 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  residues  of 
the  herbicide  clopyralid  in  or  on  the  raw 
agricultural  commodity  mint  hay.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  (PP  1E4033/ 
P5651,  must  be  received  on  or  before 
September  3, 1993. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
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inspection  in  Rm.  1132  at  the  address  ' 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  W^ORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crj'stal  Station  #1,  2800 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202,  (703)  308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswidi;,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
1E4033  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Idaho,  Oregon,  Washington,  and 
Wisconsin.  The  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)) 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  herbicide  clopyralid 
(3,6-dichloro-2-pyridinecarboxylic  acid) 
in  or  on  the  raw  agricultural  commodity 
mint  hay  at  3.0  parts  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0, 100,  320,  and  1,000 
milligrams  (mg)/kilogram  (kg)/day  with 
a  no-observed-effect-level  (NOEL)  of  100 
mg/kg/day.  Increased  liver  weights  and 
decreased  erythrocyte  counts  and 
hemoglobin  and  hematocrit  values  were 
observed  in  dogs  fed  320  mg/kg/day 
(lowest-effect  level). 

2.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  IS,  75,  and 
250  mg/kg  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  NOEL  for  maternal 
toxicity  was  established  at  75  mg/kg 
based  on  decreased  body  weight, 
reduced  food  consumption,  and  the 
death  of  one  test  animal  at  the  250-mg/ 
kg  dose  level  (lowest-e^ect  level). 

3.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  110  and 
250  mg/kg  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study. 

4.  A  2-year  chronic  fseding/ 
carcinogenicity  study  in  mice  fed  diets 
containing  0, 100,  500,  and  2,000  mg/ 
kg/day  with  a  NOEL  for  systemic  effects 
of  500  mg/kg.  Decreased  body  weight 
was  observed  in  male  mice  fed  2,000 
mg/kg/day  (lowest-effect  level).  No 


carcinogenic  effects  were  observed 
under  the  conditions  of  the  study. 

5.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0,  5, 15,  50,  and  150  mg/kg/ 
day  with  a  NOEL  for  systemic  effects  of 
50  mg/kg/day  based  on  decreased  body 
weight  in  females  fed  150  mg/kg/day 
(lowest -effect  level).  No  carcinogenic 
effects  were  observed  under  the 
conditions  of  the  study. 

6.  A  two-generation  reproduction 
study  in  rats  fisd  diets  containing  0, 150, 
500,  and  1,500  mg/kg/day  %vith  no 
observed  effect  on  reproductive 
performance.  A  systemic  NOEL  of  500 
mg/kg/day  was  established  for  the  study 
based  on  reduced  terminal  body  weight 
in  the  FO  generation  at  1,500  mg/kg/day. 

7.  Mutagenicity  studies  including 
dominant-lethal  assay  in  rats,  in  vivo  rat 
cytogenetic,  in  vitro  Salmonella  and 
Saccharomyces  assays,  in  vivo  mouse 
host-mediated  assay,  and  an 
imscheduled  DNA  synthesis  assay, 
which  were  all  negative. 

8.  A  metabolism  study  in  rats 
indicates  that  clopyralid  is  readily 
absorbed  after  being  ingested  and  that 
the  majority  of  the  radioactive  dose  is 
excreted  within  24  hours  of  ingestion. 
Detectable  levels  of  radioactivity  were 
found  in  test  animals  72  hours  after 
ingestion. 

The  reference  dose  (RfD)  for 
clopyralid  is  established  at  0.5  mg/kg 
body  weight(bwt)/day.  The  RfD  is  based 
on  a  NOEL  of  50  mg/kg/bwt/day  from 
the  2-year  feeding  study  in  rats  and  an  . 
uncertainty  factor  of  100.  The 
theoretical  maximum  residue 
contribution  from  established  tolerances 
utilizes  1.6  percent  of  the  RfD  for  the 
overall  U.S.  population  (3.5  percent  of 
the  RfD  for  the  subgroup  most  highly 
exposed,  children  aged  1  to  6  years). 
Dietary  exposure  to  residues  of 
clopyralid  in  fresh  mint  and  mint  oil  at 
3.0  ppm  would  utilize  less  than  0.1 
percent  of  the  RfD  for  the  U.S. 
population. 

The  nature  of  the  residue  in  plants  is 
adequately  understood,  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
An  analytical  method  for  enforcing  this 
tolerance  has  been  published  in  the 
Pesticide  Analytical  Manual  (PAM), 
Vol.  n.  No  secondary  residues  in  meat, 
milk,  poultry,  or  eggs  are  expected  since 
the  feeding  of  treated  mint  hay  will  be 
prohibited. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.431  would  protect  the  public 


health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  1E4033/P5651.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjecto  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  23. 1993. 

Lawrrence  E.  Culleen, 

Acting  Director,  Fegistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18&-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  amending  §  180.431(a)  by 
adding  and  alphabetically  inserting  the 
following  raw  agricultural  commodity, 
to  read  as  follows: 
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finL491    OepifnU; 


AG 


Cofivnodtty 


Parts  par 


•            •            •  •   '         • 

Mint,  hay ^^..^  3.0 


•        •        •        •        * 

(FR  Doc  93-18239  Filed  S-3-93;  8:45  am] 

HLUNtt  0008  Ml^4^^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphera 
AdmMetration 

50  CFR  Part  226  { 

RIN064S-AfW 

Daaignatad  Critical  Habitat;  Northern 
Right  Whale 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  a  public  hearing  on  a 
proposal  to  designate  critical  habitat  for 
the  northem  right  whale. 


f:  On  May  19, 1993.  (58  FR 
29186)  NMFS  proposed  regulations  to 
designate  critical  habitat  for  the 
northem  right  whale.  The  areas 
proposed  for  designation  are  p<»tions  of 
Cape  Cod  Bay,  Stellwagen  Bank  and 
waters  8d)acent  to  the  coasts  of  Georgia 
and  Florida. 

NMFS  has  scheduled  an  additional 
public  hearing  on  the  proposal  in 
Boston,  Massachusetts.  Hearings  in 
Georgia  and  Florida  were  announced  on 
July  19, 1993  (see  DATES).  Anyone 
Mrishing  to  make  a  presentation  at  a 
public  hearing  should  register  upon 
arrival  and  be  prepared  to  provide  a 
written  copy  of  their  testimony  at  the 
time  of  presentation.  Depending  on  the 
number  of  persons  wishing  to  speak  a 
time  limit  may  be  imposed. 

DATES:  A  public  hearing  is  scheduled  for 
August  25, 1993,  from  7:30  to  9:30  p.m., 
at  the  Ramada  Inn,  225  McClellan 
Highway,  East  Boston,  Massachusetts. 
The  public  hearing  for  Florida  is 
scheduled  for  August  24, 1993, 
beginning  at  2  p.m.  until  all  comments 
have  been  heard,  at  the  Canaveral  Tort 
Authority,  200  George  King  Boulevard, 
Port  Canaveral,  Florida.  The  public 
hearing  for  Georgia  is  scheduled  for 
August  25, 1993  beginning  at  7  p.m. 


until  all  comments  have  been  heard,  at 
the  Georgia  Department  of  Natural 
Resources,  1  Conservation  Way. 
Brunswick,  Georgia. 

The  comment  period  on  this  proposed 
action  will  remain  open  until  August 
31, 1993,  to  allow  conunenters  the 
opportunity  to  respond  to  concerns 
voiced  at  the  public  hearings. 

ADDRESSES:  Send  written  comments  to 
Dr.  William  W.  Fox,  Jr.,  Director,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  suite  8238,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ziobro,  Office  of  Protected 
Resoiux»s,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  MD  20910  (301/713-2322):  or 
lliomas  Bigford,  Northeastern  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508-281-9209). 

Dated:  July  28, 1993. 
William  W.  Fox.  Jr., 
Director,  Office  of  Protected  Besources, 
(FR  Doc  93-18532  Piled  8-3-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rulea  or 
proposed  oiles  that  are  appiicabte  to  Vw 
public.  Notices  of  hearings  arid  Investfgattona. 
committee  meelir>gs,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  l^rxl  and  Resource 
Management  Plan  for  the  KIsatchle 
National  Forest;  Claiborne,  Grant, 
Natchitoches,  Rapides,  Vernon, 
Webster,  and  Winn  Parishes,  Louisiana 

AQOICY:  Forest  Service,  USDA. 

ACTKM:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  for  a  proposed  action 
to  revise  the  Kisatchie  f4ational  Forest 
Land  and  Resource  Management  Plan 
Pursuant  to  16  U.S.C.  1604(0(5}  and  36 
C3TI  219.12. 

The  agency  invites  written  comments 
and  suggestions  within  the  scope  of  the 
analysis.  In  addition,  the  agency  gives 
notice  that  a  full  environmental  analysis 
and  decision-making  process  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

In  accordance  with  40  CFR  1501.6, 
the  Bureau  of  Land  Management  will  be 
a  cooperating  agency. 

DATES:  Comments  concerning  the 
analysis  should  be  received  by  CX:tober 
1, 1993,  to  insure  timely  consideration. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to:  Danny  W.  Britt, 
Forest  Supervisor,  Kisatchie  National 
Forest,  P.O.  Box  5500,  Pineville,  LA 
71361. 

FOR  FURTHER  MFORMATION  CONTACT: 
Cynthia  A.  Dancak,  Planning  Staff 
Officer,  (318)  473-7160. 
SUPPI^MENTARY  MFORMATION:  The 
Record  of  Decision  for  the  current 
Kisatchie  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  was  approved  on  November  4, 
1985.  Three  appeals  were  received.  One 
was  dismiMsea  as  untimely;  the  other 


two  were  consolidated  into  one 
administrative  appeal. 

The  Chief  affirmed  the  Regional 
Forester's  decision  to  implement  the 
Plan,  but  directed  the  Regional  Forester 
to  make  the  changes  he  had  proposed  in 
his  Responsive  Statement.  Oha  March  30, 
1987,  the  first  amendment  to  the  Forest 
Plan  was  made.  Since  that  time  the 
Forest  Plan  has  had  15  additional  non- 
significant amendments. 

In  1990,  the  Kisatchie  National  Forest 
completed  and  distributed  the  5-Year 
Review  Report  of  the  Forest  Plan.  As 
stated  in  36  CFR  219.10(g),  the  Forest 
Supervisor  is  required  to  review  the 
conditions  on  the  land  covered  by  the 
plan — at  least  every  five  years — to 
determine  whether  conditions  or 
demands  of  the  public  have  changed 
significantly.  Based  on  the  findings  of 
that  review  and  report,  the  Regional 
Forester,  on  November  5, 1990, 
requested  approval  from  the  Chief  of  the 
Forest  Service  to  revise  the  Kisatchie 
Forest  Plan.  On  February  7, 1991,  the 
Chief  approved  the  Regional  Forester's 
request. 

"The  scope  of  the  revision  and 
decisions  to  be  made  include: 

(1)  Establishment  of  multiple-use 
goals  and  objectives  (36  CFR  219.11(b); 

(2)  Establishment  of  forest-wide 
management  requirements  (standards 
and  guidelines]  to  fulfill  the 
requirements  of  16  U.S.C.  1604, 
applying  to  future  activities  (resource 
integration  requirements  of  36  CFR 
219.13  to  219.27); 

(3)  Establishment  of  management 
areas  and  management  area  direction 
(management  area  prescriptions),  which 
will  include  development  of  desired 
future  condition  statements  for  the 
management  areas  (36  CFR  219.11(c)). 
The  Forest  is  presently  divided  into  24 
management  areas; 

(4)  Determination  of  land  that  is 
suitable  for  timber  production  (16 
U.S.C  1604(k)  and  36  CFR  219.14). 
Presently  there  are  491.822  acres  of 
suitable  land  for  timber  production  out 
of  601,887  total  Forest  acres; 

(5)  Establishment  of  allowable  sale 
quantity  (ASQ)  for  timber  (36  CFR 
219.16).  "The  current  average  annual 
ASQ  is  145.6  MMBF,  however  the 
average  annual  sold  volume  has  been 
124  k^D^F  since  the  plan  was 
approved. 

(6)  Recommendations  of  roadless 
areas  as  potential  wilderness  (36  CFR 


219.17).  Presently  there  are  2  roadless 
areas  (Saline  Bayou  and  Cunningham 
Brake)  identified  as  potential 
wilderness; 

(7)  Recommendations  for  Wild  and 
Scenic  River  designations.  Presently 
there  are  6  rivers  (Castor  Creek,  Drakes 
Creek.  Kisatchie  Bayou,  Whiskey  Oiitto 
Creek,  Sixmile  Creek  East  Fork,  Sixmile 
Creek  West  Fork)  identified  as  eligible 
for  designation;  Eligibility  studies  are 
complete,  and  this  EIS  will  consider 
these  rivers  and  their  individual 
segments  for  suitability  as  wild  and 
scenic  rivers. 

(8)  Determination  of  lands  that  will  be 
available  for  gas  and  oil  leasing,  specific 
lands  for  which  consent  to  lease  will  be 
permitted,  and  stipulations  for  areas 
where  surifaoe  occupancy  will  be 
restricted  or  prohibited  (36  CFR 
228.102);  and 

(9)  Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)  and  219.12(k)). 

Preliminary  issues  have  been 
identified  as  a  result  of  the  findings  of 
the  5-year  Review  of  the  Forest  Plan;  a 
review  of  the  app>eal  of  the  Forest  Plan: 
and  ongoing  monitoring  and  evaluation 
of  implementation  of  the  Forest  Plan. 
These  preliminary  issues  include: 

(1)  Examine  how  coordination  with 
other  resource  activities  affect  timber 
harvest  levels  on  the  forest,  and  how 
changes  in  allowable  sale  quantity 
(ASQ)  affect  local  economies.  This  issue 
includes  items  such  as  coordination 
with  the  Red-cockaded  Woodpecker 
(RCW),  streamside  management  zones 
(SMZ's),  Southern  Pine  Beetle  (SPB) 
infestations,  the  Louisiana  pearlshell 
mussel;  as  well  as  what  lands  should 
not  be  designated  as  suitable  for  timber 
production; 

(2)  Determine  what  forest 
management  policies,  programs  and 
practices  should  be  implemented  to 
maintain  or  improve  biological 
diversity.  Some  beets  of  this  issue 
include  conservation  and  management 
of  unique  areas  such  as  seepage  bogs 
and  glades,  Louisiana  Natural  Areas 
Registry  sites,  Research  Natural  Areas 
(RNA's);  as  well  as  pinestraw  raking,  old 
growth,  and  the  restoration  of  Longleaf 
pine  and  other  naturally  occurring 
forested  landscapes  and  natural 
communities  of  central  Louisiana; 

(3)  Analyze  different  options  for 
implementation  of  the  Regional 
Diraction  for  the  management  of  the 
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R«d-cock«d«d  Woodpeckar  and  its 
habitat  as  will  be  daacTibad  in  a  futur* 
dadsion  by  the  Regional  Foiestar. 

(4)  Analyse  bow  miich  and  what  kind 
of  outdoor  recraation  should  be 
provided,  and  where  it  should  occur. 
Facets  to  this  issue  include  direction  for 
the  mant^ement  of  Off  Road  Vehicles 
(ORV's).  and  analysis  to  identi^ 
recreetion  development  needs  far 
reaeation  opportunities  sudb  as 
interpretive  fiKiilities;  biking,  horsebeck, 
mountain  bike,  and  all  terrain  vehicle 
(ATV)  trails:  public  shooting  ranges, 
etc: 

(5)  Dstermine  yrhai  silvicuhural 
practices  should  be  implemented  to  best 
achieve  reeource  managemmt  goals 
while  addreaaing  public  concerns.  This 
isstM  will  sddrMB  the  incorooretion  of 
ecosystem  management  and  landscape 
ecology  principles,  analysis  of  even- 
aged  and  uneven-fl^ged  silvicuhural 
systems,  the  apiwopriate  mix  of  rotation 
ages  and  harvest  cutting  methods  for 
various  faveet  cover  types,  thinning  and 
stocking  guidelines,  and  site  preparation 
and  releue  methods: 

(6)  Analyze  how  much  and  what 
kinds  of  wildlife  and  fish  haUtats 
should  the  fewest  provide,  for  a  diverse 
wildlife  program.  This  issue  will 
address  management  direction  for  the 
two  National  Wildlife  Management 
Preeerves,  hunting  and  fishing 
oppcxtunities  thrmighout  the  furest,  and 
management  emphwis  for  neotropical 
migratory  birds  and  other  non-game 
wildlife  species; 

(7)  And  analyze  other  is^iee, 
including  appropriate  uses  of  national 
forest  system  lands,  the  range 
management  program,  riparian  area 
management,  fnrest  access,  and 
prescribed  burning. 

The  Forest  Service  will  consider 
public  comments  received  on  this 
Notice  and  from  our  other  public 
participatimi  efforts  to  develop  other 
issues  as  needed. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  develop,  as  a  minimum,  the 
following  range  of  alternatives: 

(1)  A  current  direction  (no  action) 
alternative  that  reflects  existing  levels  of 
outputs.  It  also  estimates  expected 
levels  that  would  be  possible  if  current 
allocations,  direction,  policies,  and 
practices  were  to  continue; 

(2)  An  alternative  that  responds  to  the 
most  recent  RPA  Program: 

(3)  Other  alternatives  necessary  to 
respond  to  the  full  range  of  public 
issues,  management  concerns,  and 
resource  use  and  development 
opportunities,  including  Wild  and 
Scenic  River  and  Wilderness 
recommendations. 


Public  paitidpation  will  be  especially 
important  at  several  points  during  the 
project  analysis  process.  The  first  point 
in  the  analysis  is  the  scoping  process 
(40  CFR  1501.7).  The  scoping  process 
includes: 

(1)  Identifying  potential  issues  (other 
than  thoee  previously  described), 

(2)  From  these,  identifying  significant 
ismias  to  be  analyzed  in  depth. 

(3)  Eliminating  from  detailed  study 
insignificant  iasues  or  those  which  have 
been  covered  by  prior  environmental 
review, 

(4)  Exploring  additional  altemativea. 
and 

(5)  identifying  potential 
environniMital  effects  of  the  proposed 
action  and  alternatives  (i.e.,  direct, 
indirect,  and  cumulative  effects). 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
frt>m  Federal,  State  and  local  agencies, 
and  other  individuals  (»  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
utilized  in  the  preparation  of  the  draft 
environmental  impact  statement.  Public 
partidpation  will  be  solidted  by 
notifying  in  person  and/or  by  mail 
known  interested  and  affiected  publics 
and  key  contacts,  through  news  releases 
used  to  give  the  public  general  notice, 
and  through  a  aeries  of  open  houses. 
Each  open  house  will  begin  at  4  pm  and 
conclude  at  7  pm  and  are  scheduled  for 
the  following  dates  and  locations: 

•  Caney  Ranger  District — Wednesday, 
Septembw  22, 1993.  Two  concurrent 
sessions:  Minden  Chamber  of  Commerce 
Building.  Minden.  LA;  and  Caney 
Ranger  District  office,  324  Beardsley. 
Homer,  LA. 

•  Catahoula  Ranger  District — 
Thursday,  September  16, 1993. 
Catahoula  Work  Center.  Bentley,  LA. 

•  Evangeline  Ranger  District — 
Wednesday.  September  IS.  1993. 
Evangeline  Vimk  Center.  Hwy.  488 
(Twin  Bridges  Road),  Gardner.  LA. 

•  Kisatchie  Ranger  District — Friday, 
September  24, 1993.  Kisatchie  Ranger 
District  office,  Hwy.  6  West  (west  of  I- 
49).  Natchitoches.  LA. 

•  Vernon  Ranger  District — ^Tuesday. 
September  21. 1993.  Vernon  Ranger 
District  office.  3362  Lake  Charles  Hwy.. 
Leesville,  LA. 

•  Winn  Ranger  Distrid— Friday. 
September  17. 1993.  Winn  Woric  Center, 
Hwy.  84  West,  Winnfield,  LA. 

Tbe  draft  uivironmental  impad 
statement  is  expeded  to  be  filed  with 
the  Environmental  Protection  Agency 
and  to  be  available  for  public  review  by 
March  1994.  At  that  time,  the 
Envirmunoital  Protection  Agency  will 
publish  a  notice  of  availabiUty  of  the 


draft  mvironmental  impad  statement  in 
the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impad  statement  will  be 
90  day*  from  the  date  the 
Envirofunental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  S«rvice  believes,  at  this 
early  state,  it  is  important  to  give 
revievrers  notice  of  several  court  rulings 
related  to  public  partidpation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impad 
statements  must  strudure  their 
partidpetion  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC  435  U.S.  519.553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  envinmmental  impad 
statement  stage,  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impad  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoou  V.  Model,  803  F.2d  1016. 
1022  (9th  Cir.1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  partidpate  by  the  dose  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meeningfuUy  consider  them 
and  respond  to  them  in  the  final 
environmental  impad  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impad  statement  should  be  as  spedfic 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impad  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coundl  on  Environmental 
Quality  Regulation  for  implementing  the 
procedival  provisions  of  the  National 
Environmental  Policy  Ad  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  environmental  impad  statement, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
enviroiunental  impad  statement.  The 
final  environmental  impad  statement  is 
scheduled  to  be  completed  by 
September  1994.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
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discussed  in  the  final  environmental 
impact  statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  revision.  Tne 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  The  decision 
will  be  subject  to  appeal  in  accordance 
with  36  CFR  part  217.  9 

The  responsible  official  is  the 
Regional  Forester,  Southern  Region. 
1720  Peachtree  Road,  NW..  Atlanta. 
Georgia  30367. 

Dated:  July  26, 1993. 
lohn  L.  Rich, 
Acting  Regional  Forester. 
(PR  Doc.  93-18S36  Filed  8-3-93;  8:45  am] 
MUJNQ  OOOe  S«1»-11-M 


Forma  Undar  Ravlaw  by  Offica  of 
Managamant  and  Budgat 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
appUcable;  (4)  How  often  the 
information  is  requested;  (S)  Who  will 
be  reqmred  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

New  Collection 

•  National  Agricultural  Statistics 
Service 

Fanner  Information  Survey 

One-Time  Survey 

Farms;  5.400  responses;  900  hours 

Larry  Gambrell  (202)  720-5778 
Doaald  E.  HalclMr, 
Deputy  Department  Clearance  Officer. 
(PR  Doc.  93-18513  Filed  8-3-93;  8:45  am) 
MUJNO  oooc  atio-oi-M 


ExampI  DacMon  for  Eaat  End  Salvaga 
Salaa  and  Raatoratlon  Projacta  From 
Appaal,  UmatUla  National  Foraat,  OR 

agency:  Forest  Service.  USDA. 
ACTION:  NoticOT  to  exempt  decision  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
Record  of  Decision  for  the  final 
environmental  impact  statement  (EIS) 
for  the  East  End  Salvage  Sales  and 
Restoration  Projects  in  the  eastern  third 
of  the  Heppner  Ranger  District  on  the 
Umatilla  National  Forest  (Oregon)  is 

exempted  from  appeal.  This  is  in    

conformance  with  provisions  of  36  CFR 
Part  217.4  (a)(ll)  as  published  in  the 
Federal  Regbtv  on  January  23. 1989 
(54  FR  3342). 

EFFECTIVE  DATE:  September  3. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Heppner  Ranger  District,  David 
Kendrick,  Project  Leader,  P.O.  Box  7, 
Heppner,  Oregon  97836.  Phone  (503) 
676-9187. 

SUPPLEMENTARY  INFORMATION:  For  the 
past  11  years,  an  infiastation  of  western 
spruce  budworm  have  been  afiiscting 
major  portions  of  the  Heppner  Ranger 
District  of  the  Umatilla  National  Forest. 
This  defoliation  has  resulted  in  a  loss  of 
live  timber  and  vegetative  cover  and  a 
reduction  in  the  overall  quality  of 
wildlife  habitat,  fish  habitat,  and  water 
quality.  Fuel  loadings  have  also 
increased  due  to  tree  mortality,  which 
has  also  created  a  hazardous  situation 
that  could  result  in  moderate  to  high 
intensity  wildfires.  In  1989,  the  Zone 
Entomologist  identified  that 
considerable  mortality  was  resulting  in 
some  fir  stands,  either  directly 
attributed  to  the  budwork  or  to 
secondary  agents  such  as  bark  beetles.  A 
district  interdisciplinary  team  (IDT) 
surveyed  the  East  End  Analysis  Area  to 
assess  what  could  be  salvaged,  and  the 
effects  of  that  on  wildlife  habitat, 
riparian  and  instream  habitat,  water 
quality,  fuel  loading. 

The  Forest  Supervisor  identified  the 
need  to  salvage  me  dead  or  dying  trees 
in  as  short  a  time  as  possible  so  the  logs 
would  remain  merchantable.  He  also 
identified  the  desirability  to  complete 
the  salvage  quickly  so  that 
establishment  of  new  forest  stands  and 
other  restoration  projects  could  take 
place  promptly. 

Public  scoping  for  East  End  analysis 
began  in  June  of  1992.  with  individuals, 
groups,  state  and  faderal  agencies,  the 
Yakima  Indian  Nation,  and  the 
Confederated  Tribes  of  the  Umatilla  and 
Warm  Springs  Indian  Reservations.  The 
analysis  of  the  proposed  action 


continued  throughout  the  year.  It  was 
determinad  that  an  EIS  was  required  to 
better  evaluate  the  cumulative  efiiscts  of 
timer  harvest  over  such  a  large  area. 

The  IDT  developed  six  alternatives  to 
analyze,  including  the  No  Action 
Alternative  and  an  alternative  which 
contains  onlv  restoration  projects  (no 
harvest  would  occur).  The  effects  of 
these  alternatives  were  analyzed  and 
documented  in  a  draft  EIS  for  the  East 
End  Salv^  Sales  and  Restoration 
Projects.  The  draft  EIS  was  released  to 
the  public  on  October  9, 1993.  The 
Preferred  Alternative  (Alternative  B) 
would  harvest  about  2,195  acres  of 
heavily  infested  land.  This  alternative 
would  produce  approximately  25.3 
million  board  fleet  of  timber.  Only  dead 
or  dying  trees  will  be  harvested.  No 
permanent  road  construction  would  be 
required.  Approximately  16.6  miles  of 
existing  system  road  would  be 
reconstructed  and  17  miles  of  temporary 
logging  roads  would  be  constructed  and 
obliterated  after  harvest.  Inventoried  old 
growth  would  not  be  entered  and  9,355 
acres  of  sectuity  areas  would  be  left  to 
provide  for  elk  hiding  cover  as 
mitigation  for  harvest.  In  some  areas 
along  the  Blue  Mountain  Scenic  Byway, 
timer  harvest  would  occur  to  improve 
visual  quality.  Over  30  additional 
restoration  projects  are  included  as  part 
of  the  preferred  alternative.  These 
projects  will  be  implemented  to 
improve  riparian  and  instream  habitat, 
water  quality,  forage,  wildlife  habitat, 
and  reduce  soil  compaction  and  fuel 
loads. 

The  proposed  action  is  not  consistent 
with  the  Umatilla  Land  and  Resource 
Management  Plan  Standards  and 
Guidelines  for  elk  habitat  effactiveness 
and  big  game  cover  in  Management  Area 
E2  (Timber  and  Big  Game  and 
(Management  Area  C4)  WildUfe  Habitat. 
This  is  due  to  the  large  scale  of  western 
spruce  budwoik  defoliation  and  would 
be  inconsistent  even  if  no  entry 
occurred.  The  Forest  Supervisor  has 
decided  to  issue  a  site-specific, 
nonsignificant  Forest  Plan  amendment 
for  the  East  End  Salvage  Sales  and 
Restoration  Projects  which  will  not  alter 
the  "desired  future  condition"  in  these 
management  areas.  In  addition,  the 
Forest  Plan  will  be  amended  to  change 
a  one  mile  wide  portion  of  management 
Area  Al  (Semi-Primitive  Nonmotorized 
Recreation)  on  either  side  of  the  Blue 
Mountain  Scenic  Byway  to  Management 
Area  A4  (Viewshed  2)  to  facilitate  visual 
management  along  this  heavily  travelled 
road. 

A  Biological  Assessment  was 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  for  the  North 
American  Bald  Eagle  and  the  Peregrine 
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Falcon,  two  fiMknlly  Ualsd  thiwtaned 
and  endMigfd  mimslt  within  the 
•nslysis  om.  USFWS  coocunvd  vritb  • 
findL^  of  "not  likaiy  to  adverariy 
■ffsct"  thos0  species  provided  the 
lecommendations  contained  within  the 
Asseesment  are  implemented.  Biological 
Evaluations  were  aJso  completed  for  all 
plant,  wildUfe,  and  fish  Propoeed. 
Endangered.  Threatened,  and  Sensitive 
(PETS)  species  within  the  analysis  ana. 
There  will  be  no  direct  efiect  en  any 
PETS  spedes  or  their  critical  habitat 
There  may  be  cumulative  impacts  on 
individual  wolverines,  but  would  not 
likely  caused  an  uplisting  of  this 
spedes.  Cultural  resource  surveys 
indicate  that  these  projects  will  have  no 
effoct  on  native  American  religious 
sites,  archaeological  sites,  or  historic 
properties  or  areas. 

These  sales  and  aocompanjring  woric 
is  designed  to  accomplish  the  objectives 
as  quiddy  as  possible  and  minimize 
salvage  volume  loss  and  resource 
damage.  These  salvage  projects  are 
crudal  to  forest  rehabilitation  and 
recovery  in  the  East  End  Analysis  Aree 
and  meeting  Desired  Future  Qmditions. 
The  severity  of  damage  to  stands 
requires  immediate  action  to  initiate 
stand  recovery,  riparian  recovery, 
streambank  stabilization,  re-establish 
vegetation,  and  reduce  sediment  and 
erosion.  Based  upon  the  draft  EIS  and 
subsequent  final  analyses  for  the  East 
End  Salvage  Sales  and  Restoration 
Projects,  I  have  determined  that  good 
cause  exists  to  exempt  the  East  End 
Salvage  Sales  and  Restoration  Projects 
form  administrative  appeal  (36  CFR  part 
217).  Under  this  regulation,  the 
following  are  exempt  from  appeal: 

Dedsicms  related  to  rehabilitation  of 
National  Forest  System  lands  and 
recovery  of  forest  reeouroes  resulting 
form  natural  disasters  or  other  natural 
phenomena,  such  as  wildfires  *  *  * 
when  the  Regional  Forester  *  *  * 
determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists 
to  exempt  sudi  dedsions  from  review 
imder  this  part. 

After  publication  of  this  notice  in  the 
Federal  Register  and  at  least  30  days 
after  the  Notice  of  Availability  of  the 
Bnel  EIS  appears  in  the  Federal 
Registar,  the  Record  of  Dedsion  for  the 
East  End  Salvage  Sales  and  Restoration 
Pn^ects  may  be  signed  by  the  Forest 
Supervisor.  Therefore,  the  East  End 
Salvage  Sales  and  Restoration  Projects 
will  not  be  subjed  to  review  under  36 
CFR  part  217. 


Dated:  July  28, 1993 


Acttog  R&gionoi  FoFBttfr. 
(PR  Doc  93-18537  Piled  8-3-«3;  8:45  am] 
>  ooot  SMe-ii-« 


Qrand  Wand  Advlaory  Commiaaion 
Maatlnn 

AOmCY:  Fotmt  Service,  USDA 
ACTION:  Grand  Island  Advisory 
Commission  Meeting. 


n  The  Grand  Island  Advisory 
Commission  will  meet  on  August  24, 
1903  at  8  a.m.  at  the  Comfort  Inn  on  M- 
28  East  in  Mimising,  Michigan.  An 
agenda  for  die  one  day  meeting  will 
consist  of  an  update  on  the  Draft 
Environmental  Impad  Statement  from 
the  Planning  Team,  a  discussion  by  Dr. 
Cantrill  on  concensus  building  and  a 
discussion  of  the  faesibiUty  study  by  the 
feesibility  committee. 

Interested  members  of  the  public  are 
encoureged  to  attend. 

FOR  FURTHER  a^ORMATION  CONTACT: 
Dired  questions  about  this  meeting  to 
Dennis  Jonee,  Public  Service  Teem 
Leader,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road,  Escanaba.  MI  49829. 
(906) 786-4062. 

Dated:  July  29. 1993. 
Williaa  F.  Sfiaam, 
Forest  Supervisor. 

[PR  Doc  93-18598  Filed  8-3-93;  8:45  am] 
COOK  S«ie-1f-H 


UMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

Marina  Mammala;  Pannlta 

AQCNCY:  National  Marine  Fineries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  sdentific  research 
permit  No.  873. 

SUMMARY:  On  June  23, 1993,  notice  was 
published  in  the  Federal  Regjeter  (58 
FR  34038)  that  a  request  for  a  sdentific 
research  permit  to  take  marine 
mammals  had  been  submitted  by  the 
National  Marine  Fisheries  Service, 
Southwest  Fisheries  Sdence  Center. 
P.O.  Box  271,  La  JoUa.  CA  92038,  to 
inddentally  harass  (through  vessel 
approach,  helicopter  photogrammetry 
and  photographic  identification)  and 
colleid  tissue  biopsy  samples  from 
several  marine  mammal  spedes  during 
vessel  surveys  in  the  eastern  Padfic 
Ocean.  Theee  8urve3rs,  which  will  be 
conducted  off  the  coasts  of  Washington, 
Oregon,  Caliiwnia  and  Mexico  durtog 


1993-95,  will  be  used  to  assess  the 
status  of  cetaceans  and  to  address  issues 
assodatad  with  defining  population 
structures. 

ADOWiHtl;  The  permit  and  related 
documents  are  available  for  review 
upon  nvritten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  1335  East-West 
Highway,  room  7324,  Silver  Spring.  MD 
20910  (301/713-2289):  and 

Diredor,  Southwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
suite  4200.  Long  Beach,  CA  90802-4213 
(310/980-4016). 

SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that  on  July  28, 1993,  as 
authorized  by  the  Mturine  Mammal 
Protection  Ad  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Tcddng  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Spedes  Ad  of  1973.  as 
amended  (16  U.S.C  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 
NMFS  issued  the  requested  permit  for 
the  above  activities  subjed  to  spedal 
conditicms  set  forth  therein. 

Deted:  July  28, 1993. 
WiIliaaW.Foz.|r., 

Director,  Office  of  Protected  Resources, 
National  kbmrte  Fisheries  Service. 
|FR  Doc.  93-18533  Filed  8-3-93;  8:45  am) 
sajjNQ  CODE  «ie-as-M 


DEPARTMENT  OF  DEFENSE 

Offioe  of  the  Secretary 

Department  of  Defenae  Wage 
Committee;  Cloaad  Meetinga 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Ad,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  September  7, 
1993;  Tuesday.  September  14, 1993; 
Tuesday,  September  21, 1993;  and 
Tuesday,  September  28, 1993.  at  2  pan. 
in  room  800,  Hoffinan  Building  #1. 
Alexandria.  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  spedficaticHis,  wage  survey 
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data,  local  W4ge  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  {5  U.S.C.  552b.  (c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C  552b.  (c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  oonsiderod  are 
related  to  the  intemal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.  (c)(2)),  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C  552b(c)(4)). 

However,  members  of  the  public  wlu> 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  IDefense 
Wage  Committee,  room  3D264,  The 
Pentagon,  Washington,  DC  20310. 

DatBd:  July  30, 1993. 

OSD  Federal  Beg^ster  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  93-18SS3  Filed  8-3-93;  8.-45  am] 
MLUNQ  CODE 


DEPARTMENT  OF  ENERGY 

Federal  Ensrgy  Reji^iialofy 
Commission 

[Doclwt  No.  QPn-135-O0fl] 

Georoifr^adfic  Corp^  Application  for 
Comnrisslon  Certification  of  Ckiallf^ng 
Status  of  a  Small  Pommt  Production 
Facility 

July  29, 1993. 

On  ^lly  22. 1993.  Gecngia-Pacific 
Corporation  of  133  Peecfatree  Street, 
NE.,  Atlanta,  Georgia  30303,  submitted 
for  filing  on  application  for  certification 
of  a  fedhty  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


According  to  the  appUcant.  the  52 
MW  small  povver  production  facility  is 
located  at  State  Road  216,  Palatka. 
Florida.  The  tacillty  consists  of  the  #4 
recovery  boiler  and  the  #4  combination 
boiler,  and  four  steam  turbine 
generators.  The  primary  energy  source 
of  the  recovery  boiler  is  btomass  in  the 
form  of  black  liquor,  and  the  primary 
energy  source  of  the  combination  boiler 
is  biomass  in  the  form  of  tree  bark. 
Installation  of  the  *4  recovery  boiler  was 
completed  in  1976,  and  the  #4 
combination  boiler  was  completed  in 
1965. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  mthin 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  vrith  the  Commission  and  are 
available  for  public  inspection. 
LoiiD.CaAell. 
Secretaity. 

[FR  Doc  93-18S26  Filed  «-d-93: 8:45  ami 
CODE  snr-M-ii 


[OoohM  Na  QF9>-1W-00a| 

Application  for  Commlsdon 
CartificatkMi  of  Qualifying  Statua  of  a 
Small  Power  IHoduction  Facility 

July  29, 1993. 

On  July  22. 1093.  Georgia-Pacific 
Corporation  of  133  Peachtiee  Street. 
NE..  Atlanta.  Georgia  30303.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  faciUty  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  33 
MW  small  power  production  facility  is 
located  at  West  Ninth  Stre^  Brunswick, 
Georgia.  The  fecility  consists  of  the  #5 
and  #6  recovery  boilers,  and  two 
associated  steam  turbine  generators.  Tlie 
primary  energy  source  of  the  facility  is 
biomass  in  the  form  of  black  liquor. 
Installation  of  the  *S  and  #6  recovery 


boilers  was  completed  in  1971  and 
1990.  respectively. 

Any  person  desiring  to  be  heard  or 
ob)ecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  tlie  Federal  Register  uid 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Aiiy  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.Cadidl. 
Secretary. 

[FR  Doc  93-18527  Filed  &-3-«3;  8:45  am] 
BtLUNQ  CODE  Snr-SMI 

[Docket  No.  CIP>»-1 37-OOiq 

Gaorjia  l^acWIc  Corp^  Application  for 
Comniiaalon  CarlNlcation  of  Qualifying 
Stalua  of  a  Small  Power  Production 
Faculty 

July  29. 1993. 

On  July  22. 1993.  Georgia-Pacific 
Corporation  of  133  Peachtree  Street, 
NE..  Atlanta,  Georgia  30303,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  34 
MW  small  power  production  facility  is 
located  at  Paper  Mill  Road,  Crossatt, 
Arkansas.  The  facility  consists  of  one 
recovery  boiler,  and  the  #6  steam 
turbine  generator.  The  primary  energy 
source  of  the  facility  is  niomass  in  the 
form  of  black  liquor.  Installation  of  the 
recovery  boiler  was  completed  in  1987. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  Nortii 
Capitol  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  cmd  Procedure.  All  such 
motions  or  protests  must  be  filekl  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
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must  be  ssrved  on  the  applicant 
Protests  will  be  ccmsiderad  by  the 
Commission  in  detennining  Uie 
appropriate  action  to  be  taken  but  wrill 
not  serve  to  make  protestants  parties  to 
this  proceeding.  AJiy  person  vrishing  to 
become  a  party  must  nle  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lota  D.  Cashdl. 

Secretary.  ' 

(FR  Doc  93-18528  Filed  8-3-03;  8:45  am] 
I  coot  triT-tt-M 


UMI 


[Dodiet  No.  ER93-7t2-000] 
Allegheny  Power  Service  Co^  Filing 

July  29, 1903.  I 

Take  notice  that  on  July  9. 1993. 
Allegheny  Power  Service  Company 
(All^eny)  tendered  for  filing  a  Notice 
of  Cancellation  of  Monongahda  Power 
Company  Rate  Schedule  FERC  No.  37. 
the  Potomac  Edison  Company  Rate 
Schedule  FERC  No.  42  and  West  Penn 
Power  Company  Rate  Schedule  FERC 
No.  37. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LokD.CadieU,  j 

Secretary. 

(FR  Doc  93-18515  Piled  8-3-93;  8:45  am] 
aajJNQ  oooc  sriT-tt-ai  i 


[Doctol  Na  En93-645-000] 

Connecticut  UgM  &  Power  Co.;  HIing 

July  29, 1993. 

Take  notice  that  on  July  20, 1993. 
Connecticut  Light  ft  Power  Company 
(CL&P)  tendered  for  filing  an 
amendment  to  its  originu  filing  of  April 
6, 1993  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rulea  of 
Prectioe  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoitD.CadMU. 
Secretary. 

(FR  Doc  93-18516  Piled  8-3-03;  8:45  am) 
coot  tnr-et-m 


[Dodisl  No.  EmS-TSS-OGO] 

Hardee  Power  Partnera  Limited;  nilng 

July  29, 1993. 

Take  notice  that  on  July  6. 1903. 
Hardee  Power  Partners  Limited  (Hardee 
Power)  tendered  for  fiUng  its 
adjustments  to  the  monthly  capacity 
charges  payable  to  Seminole  Electric 
Cooperative,  Inc.  and  Tampa  Electric 
Company  to  Hardee  Power. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  11,1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caihell. 
Secretary. 

[FR  Doc.  93-18517  Piled  8-3-93;  8:45  am] 
MLUNO  COOK  tnr-oi-ai 


[Dodwl  No.  CP9»-65(M)00] 

Michigan  Gas  Storage  Co.;  Application 

July  29. 1993. 

Take  notice  that  on  July  14. 1993. 
Michigan  Gas  Storage  Company 
(AppUcant)  212  West  Michigan  Avenue. 
Jackson.  Mississippi  49201.  filed  in 
Docket  No.  CP93-550-000  an 


application  pursuant  to  sections  7(c) 
and  7(b)  of  the  Natural  Gas  Act  to 
construct  and  operate  about  4,600  feet  of 
pipeline  and  permission  and  approval 
to  abandon  about  3.200  feet  of  pipeline, 
all  as  more  fully  set  forth  in  the 
appUcation  on  file  with  the  Commission 
and  open  to  public  inspection. 

AppUcant  requests  authorization  to 
construct  and  operate  approximately 
4.600  feet  of  36-inch  pipe  which  would 
replace  approximately  3.200  feet  of  22- 
inch  pipe  and  a  combination  of  20-inch/ 
16-inch  pipe  in  Isabella  County, 
Michigan.  It  is  stated  that  the  portions 
of  pipeline  being  replaced  would  be 
abandoned  in  place  as  the  proposed  36- 
inch  line  would  be  routed  on  a  new 
right-of-way.  There  would  be  no 
increase  in  the  certificated  capacity. 

AppUcant  states  that  Line  100 
segment  consists  of  parallel  22-inch,  26- 
inch  and  20-inch/16-inch  lines  which 
are  used  to  move  volumes  to  and  fi-om 
storage  fields  behind  the  Muskegon 
River  Compressor  Station  and  to 
transport  gas  for  Consumera  Power 
Company  and  other  transporters  from 
Northern  Michigan  production  areas  to 
deUvery  points  in  Central  and  Southern 
Michigan.  Applicant  also  states  that  due 
to  changes  in  location  class  under  DOT 
and  Michigan  Public  Service 
Commission  safety  rules,  the  portions  of 
Line  100  segment  to  be  replaosd  are  not 
allowed  to  be  operated  at  their 
originally  certificated  MAOP.  These 
pressure  restrictions  limit  the  amount  of 
gas  which  can  be  transported  during 
normal  winter  operating  conditions  as 
well  as  during  peak  operating 
conditions.  Applicant  avers  that  with 
normal  operating  conditions  during  the 
withdrawal  season,  the  pressure 
restriction  on  the  20-inch/l  6-inch 
segment  causes  it  to  be  shut-in  most  of 
the  winter;  during  peak  operating 
conditions,  the  22-inch  segment  would 
be  shut-in  as  well.  The  shut-in  of  both 
segments  would  cause  a  capacity 
reduction  of  about  180  MMcf/d  at 
maximum  operating  conditions. 
Applicant  states  that  the  22-inch 
segment  is  expected  to  be  shut  in  more 
often  once  the  16-inch  piping  fi'om  the 
Muskegon  River  Compressor  Station  to 
the  Herrick  Road  Valve  Site  is  replaced 
with  36-inch  pipe,  as  authori2»d  in 
Docket  No.  CP93-1 1-000.  AppUcant 
further  states  that  the  proposed  36" 
segment  would  provide  the  equivalent 
capacity  of  the  22"  and  20-inch/16-inch 
segments  it  replaces. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
19, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 


Federal  RggtolT  /  Vol  58.  No.  148  /  Wednesday,  August  4,  1993  /  Notices 


414C1 


protest  in  aocxirdanoe  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  meiein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  a 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  bearing. 
Loi«  D.  Cashell, 
Secretary. 

[FR  Doc.  93-18523  Filed  »-3-93: 8:4S  ami 
MUJNG  cooc  tm-w-m 

[Docket  Na  CP93-S77-000] 

Natural  Gaa  Pipalina  Company  of 
America;  Application 

July  29, 1993. 

Take  notice  that  on  July  21, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natuial),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP93-577-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  firm  transportation  service  . 
for  Southern  Natural  Gas  Company 
(Southern),  effective  February  1, 1993, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  was  authorized 
by  Commission  order  issued  January  31, 


1983,  in  Docket  No.  CP82-156-000  to 
transport  up  to  3,900  Mcf  of  natural  gas 
per  day  for  Southern  from  the  West 
Cameron  area  of  offehore  Louisiana. 
Natural  further  states  that  it  transported 
the  natural  gas  through  its  capacity  in 
the  U-T  OfMiore  System  and  delivered 
the  gas  to  ANR  Pipeline  Company  for 
delivery  to  Southern.  Natural  provided 
this  transportation  service  punuant  to 
its  Rate  Sdtedule  X-132,  it  is  stated. 

Natural  asserts  that  Southern,  by  letter 
dated  June  26, 1992,  requested  that  the 
transportation  service  provided  iinder 
Natural's  Rate  Schedule  X-132  be 
terminated  effective  February  1. 1993. 

Any  person  desiring  to  be  heard  w  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
19.  1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 

LiHiD.CaahdL 

Secntaiy. 

[FR  Doc  93-18522  Filed  8-3-93;  8:45  am] 

MJJNa  CODE  srir-tt-ii 


New  Yoffc  Stata  BMtrlc  A  Gaa  Co.; 

Rling 

July  29, 1993. 

Take  notice  that  on  July  16, 1993, 
New  York  State  Electric  k  Gas  Company 
(NYSEG)  tendered  for  filing  an 
amendment  to  its  May  21, 1993  filing  in 
this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  fmx^eding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ospies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cubell. 
Secntaiy. 

[FR  Doc.  93-18518  Filed  ft-3-93;  8:45  ami 
HLUNO  cooc  s7ir-ei-« 


[Docket  No.  ER83-764-000I 
Northeaal  UtHHiaa  Servica  Co.;  Rling 

July  29, 1993. 

Take  notice  that  on  July  19, 1993. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
subsidiaries.  The  Connecticut  Light  and 
Power  Company  (CL&P)  and  Western 
Massachusetts  Electric  Company 
(WMECO),  tendered  for  supplemental 
filing,  pureuant  to  section  205  of  the 
Federal  Power  Act  and  §  35.13  of  the 
Commission's  Regulations,  its 
borderline  sales  tariffs  and  associated 
service  agreements.  These  tariffs 
supplement  NUSCO's  July  2, 1993  filing 
and  govern  sales  by  and  between  CLJtP 
and  WMECO  and  their  neighboring 
utility,  Massachusetts  Electric 
Company,  for  resale  to  individual 
customere.  NUSCO  request  that  the 
tariffis  and  agreements  be  made  effective 
in  accordance  wit  their  terms. 

NUSCO  states  that  copies  of  its  fiUng 
have  been  provided  to  each  utility 
affected  ther*y. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
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DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.24).  AH  such  motions 
or  protests  should  be  filed  on  or  before 
August  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uk  D.  CuImU. 

Secretary.  1 

[FR  Doc.  93-18519  Filed  8-3-03: 8:45  am) 
iUMO  COM  cnr-oi-M 

[Docket  No.  ER93-323-000] 

Pvpparall  Powwr  AsaociatM  Limited 
Partn«r«t>ip;  FUing 


July  29, 1993. 

Take  notice  that  on  July  15. 1993. 
Pepperell  Power  Associates  Limited 
Partnership  (Pepperell)  tendered  for 
filing  an  amendment  to  its  original  filing 
in  the  above-referenced  docket. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  forties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uk  D.  CadMil. 
Secretary. 

|FR  Doc.  93-18521  Filed  8-3-93;  8:45  am] 
■ajjNQ  COM  tm-9n-m 

IDockat  Na  CP93-6S1-0001  | 

T«xa«  Ga«  Transmission  Corpu; 
Rsqusst  Undsr  Blanksl  Authoffatatlon 

July  29, 1993. 

Take  notice  that  on  July  26. 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederics  Street, 
^Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP93-581-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Regulations  tmder  the  Natural  Gas 


Act  for  authorization  to  add  a  new 
delivery  point  for  Mississippi  Valley 
Gas  Company  (MVG)  under  the 
certificate  issued  in  Docket  No.  CP82- 
407-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  Uie 
CommissicHi  and  open  to  public 
inspection. 

Texas  Gas  states  that  MVG  has 
requested  that  Texas  Gas  reestablish  a 
delivery  point  at  the  location  of  the 
former  Greenville  «2  Delivery  Point  in 
Washington  Coimty,  Mississippi  to 
allow  it  to  more  efficiently  supply  the 
gas  requirements  of  the  Greenville, 
Mississippi  area.  Texas  Gas  proposes 
delivery  of  a  maximum  annual  quantity 
of  natural  gas  of  9,125.000  MMBtu  and 
a  maximum  daily  quantity  of  natural  gas 
of  25,000  MMBtu  to  the  proposed 
delivery  point.  Texas  Gas  indicates  that 
service  to  MVG  through  the  proposed 
delivery  point  can  be  accomplished 
without  detriment  to  Texas  Gas'  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procediire  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natiual  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  afier  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Uia  D.  CaaheU. 
Secretary. 

(FR  Doc.  93-18524  Filed  8-3-93;  8:45  am] 
■uaM  COM  anr-tMi 


[DodMt  Nor  ER92-2-003.  Em2-4-000, 
ER92-4-000.  ER92-7-000,  ER92-14-000. 
and  ER92-44»-000] 

Ths  Unitsd  Illuminating  Co.;  nilng 

July  29. 1993. 

Take  notice  that  on  July  21, 1993.  The 
United  Illuminating  Company  (UI) 
submitted  revised  System  Sales 
Agreements  with  Central  Vermont 
Public  Service  Corporation.  Connecticut 
Municipal  Electric  Energy  Cooperative, 
UNTTIL  Power  Corp.,  Massachusetts 
Mimicipal  Wholesale  Electric  Company, 
Long  Island  Lighting  Company,  and 
McHitaup  Electric  Company  in 


compliance  with  the  Commission's 
Order  issued  CX:tober  6. 1992. 

Copies  of  the  filing  have  been  sent  to 
the  Connecticut  Department  of  Public 
Utility  Control  and  to  the  parties  to  the 
Agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaiieU, 
Secretary. 

(FR  Doc.  93-18520  Filed  8-3-93;  8:45  am] 
MLUNQ  COM  anr-et-ai 


[Docket  No.  CP93-682-000] 

Williams  Natural  Gaa  Co.;  Rsqusst 
Undsr  Blankat  Authorization 

July  29. 1993. 

Take  notice  that  on  July  26. 1993. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  3288.  Tulsa.  Oklahoma  74101,  filed 
in  Docket  No.  CP93-582-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  a  lateral 
pipeline  to  provide  pipeline  quality  gas 
to  the  Welda  town  bolder  located  in 
Anderson  County.  Kansas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  WNG  states  that  it 
proposes  to  construct  approximately . 
700  feet  of  2-inch  pipeline  fi-om  the 
existing  Grabham-Welda  30-inch 
pipeline.  WNG  further  states  that  the 
Welda  town  border  is  currently  served 
fix)m  the  Welda  storage  field  and  the 
quality  of  storage  gas  has  caused 
numerous  moistiu«  and  freezing 
problems.  WNG  says  that  service  firom 
the  30-inch  pipeline  would  insure 
pipeline  quality  gas  for  the  Welda  town 
border.  The  volume  of  gas  delivered  is 
not  expected  to  change,  it  is  stated. 
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WNG  states  that  the  estimated  cost  of 
construction  would  be  approximately 
$11,587,  which  would  be  paid  from 
fimds  on  hand. 

WNG  indicates  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff' 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
835.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoM  D.  Cashell, 
Secretary. 

(FR  Doc.  93-18525  Filed  »-3-93;  8:45  am) 
■UJNQ  cooc  CTir-ei-ii 


Office  of  Fosail  Energy 

(FE  Dodwl  Na  93-72-MO] 

Conoco,  Inc.;  Order  Granting  Blanket 
AuttMrizatlon  To  Import  and  Export 
Natural  Gaa  From  and  to  Canada,  and 
To  Import  Liquefied  Natural  Gaa  From 
any  Foreign  Country 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Conoco,  be,  to 
import  natural  gas  from  and  export 
natural  gas  to  Canada,  and  to  import 
liqiiefied  natural  gas  (LNG)  from  any 
foreign  country.  Tliese  authorized 
transactions  may  not  exceed  a 
cumulative  total  of  50  Bcf  of  natural  gas 
and  LNG  over  a  period  of  two  years 
beginning  on  the  date  of  the  fint 
delivery  of  either  imports  or  ejqports 
after  July  31. 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
The  dod»t  room  is  open  between  the 


hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 

bsued  in  Washington.  DC  on  July  28, 
1993. 
ClilEMrd  P.  To— Mwild. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Prograaa,  Office  of  Fossil  Energy. 

(FR  Doc  93-18585  Filed  8-3-93;  8:45  am] 


Comparison  of  Existing  and 
Provisional  Power  Rates 


Weatam  Area  Power  Admlnlatratlon 

Pacific  Northwest-Pacmc  Souttiweat 
Intertie  Project  (AC  Intertie)  NoUce  of 
Rate  Order  No.  WAPA-56 

agency:  Western  Area  Power 
Administration,  DOE. 

ACnON:  Notice  of  Rate  Order-AC 
Intertie  Firm  Transmission  Service  and 
Nonfirm  Transmission  Service  Rate 
Adjustment. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Acting  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Eneigy 
(Assistant  Secretary)  of  the  Department 
of  Energy  (DOE)  of  Rate  Order  No. 
WAPA-56  and  Rate  Schedules  INT-FTl 
and  INT-NFTl,  placing  the  proposed 
firm  transmission  service  and  nonfirm 
transmission  service  rates  for  the  AC 
Intertie  Project  of  the  Western  Area 
Power  Administration  (Western)  into 
efiiact  on  an  interim  basis.  These  rates, 
hereafter  called  the  provisional  rates, 
will  remain  in  effect  on  an  interim  basis 
until  the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  into  effect  on  a  final 
basis  for  a  S-year  period  or  until 
superseded. 

The  provisional  rates  for  AC  Intertie 
transmission  service  rates  are  based  on 
a  two-step  firm  transmission  service  rate 
effiactive  August  1, 1993.  Step  one  of  the 
firm  transmission  service  rate  would 
remain  at  the  existing  rate  of  $4.46  per 
kilowatt  per  year  through  September  30, 
1995.  Step  two  of  the  firm  transmission 
service  rate  would  be  increased  to  $8.01 
per  kilowatt  per  year,  which  is  an 
increase  of  80  percent  above  the  $4.46 
per  kilowatt  per  year  firm  transmission 
service  rate. 

The  Bureau  of  Reclamation. 
Department  of  the  Interior,  approved  the 
existing  rate  charge  on  a  final  basis. 
eCGsctive  May  1, 1976. 

A  comparison  of  existing  and 
provisional  rates  follows: 


ExiMIng  rales 

arKl  step  one 

of  provlsioniri 

rate  Ai^.  1, 

-1 — 1 
■lorMi 

ralMOcl. 

1.1905 

Rate  Schedule  .... 
FinnTrans- 

No  Schedule 
$4.46  

INT-fTI 
$8.01 

miaalon  Service 
($/kW/year). 
Rate  Schedule  .... 

No  Schedule 
1.00  

INT- 
NFTl 
1.S2 

mission  Service 
(mHa/kWh). 

IMTE8:  Rate  Schedules  INT-FTl  and 
INT-NFTl  will  become  effective  on  an 
interim  basis,  beginning  on  August  1. 
1993.  and  will  be  in  effect  imtilFERC 
confirms,  approves,  and  places  the  rate 
schedules  into  effect  on  a  final  basis  for 
a  5-year  period  or  until  superseded. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Thomas  A.  Hine,  Area  Manager,  Phoenix 
Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  6457,  Phoenix. 
AZ  85005-6457,  (602)  352-2453 

Ms.  IMx>rab  M.  Linke,  Director,  Division  of 
Marketing  and  Rates.  Western  Ana  Power 
Administration,  P.O.  Box  3402,  Golden.  CX) 
80401-3398,  (303)  231-1545 

Mr.  Joel  Bladow,  Assistant  Adminlstntor  for 
Washington  Liaison,  Western  Area  Power 
Administration,  Room  8G-061,  Forrestal 
Building,  1000  Independence  Avenue  SW.. 
Washington,  DC  20585-0001,  (202)  S85- 
5581 

SUPPI^MENTARY  »4F0RMATI0N:  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  published  August  23. 
1991  (56  FR  41835),  the  Secretary  of 
Eneigy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effiect  on  an 
interim  basis  to  the  Assistant  Secretary; 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC.  Existing  DOE  procedures 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18. 1985  (50  FR 
37835). 

Weston  has  developed  these  rates  for 
the  AC  Intertie  pursuant  to  the 
Department  of  Energy  Organization  Act 
(42  U.S.C  7101  et  seq.y,  the  Reclamation 
Act  of  1902  (32  U.S.C  388  et  seq.),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C  485h(c)),  and 
section  8  of  the  Act  of  August  31. 1964 
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(16  U.S.C  837g),  Final  Rule  (General 
Reeulatioot)  (10  CFR  pert  004) 
pubtished  in  the  Federal  Regieter  at  51 
FR  43124  on  November  28, 1986,  and 
the  DCS  financial  reporting  policies, 
procedures  for  public  participation  in 
rate  adjustments  and  extensions  found 
in  10  CFR  part  903  published  in  the 
Federal  Register  at  SO  FR  37835  on 
September  18, 1985. 

As  stated  in  the  Federal  Wagisler 
notice  published  May  8, 1992  (57  FR 
19903),  Western  proposed  ahemative 
rates  for  both  firm  transmission  service 
and  nonfirm  transmission  service  that 
set  a  single  rate  for  the  use  of  either  ta 
both  the  ParicOT-Davis  Project  and  the 
AC  Intertie  transmission  systems. 
However,  based  on  customen' 
comments  and  requests,  Western 
decided  not  to  propose  the  Alternative 
Transmission  service  rates  at  this  time. 

During  the  143-day  comment  period. 
Western  received  24  written  comments. 
In  addition,  five  persons  commented 
during  the  September  11, 1992,  public 
comment  forum.  All  comments  %<rere 
reviewed,  and  responses  ara  addressed 
in  this  rate  order. 

Rate  Order  No.  WAPA-56.  I 
confirming,  approving,  and  placing  the 
propoeed  AC  Intertie  Project  rate 
adjustment  into  efiiact  on  an  interim 
basis,  is  issued,  and  Rate  Schedules 
INT-m  and  INT-MTl  will  be 
promptly  siibmitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Issued  in  Wuhington.  DC.  July  14, 1903. 
lateft  L.  Sw  Maitb. 

Acting  AsMtgtant  Secntaryfor  Energy 
Efficiency  and  Renewable  Energy. 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Adjustment  for  Phoenix 
Ana  Office  AC  Intertie  Project,  Rate  Order 
Na  WAPA-56. 

Order  Confirming,  Approving,  and 
Placing  the  AC  IntMtie  Project  Firm 
and  Nonfirm  Transmission  Service 
Rate  Into  Effsct  on  an  Interim  Basis 

July  14, 1993.  j 

Pursuant  to  section  302(a)  of  the 
Depertment  of  Energy  (DOE) 
Organization  Act,  42  U.S.C  7101(a)  et 
seq..  the  power  marketing  functions  of 
the  Secretary  of  the  Interior  and  the 
Bureau  of  Reclamation  (Reclamation) 
under  the  Reclamation  Act  of  1902,  43 
U.S.C  388  et  seq..  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939, 43 
U.S.C  485h(c),  and  other  acts 
spedficaUy  applicable  to  the  projects 
involved,  were  transferred  to  and  vested 
in  the  Secretary  of  Energy  (Secretary). 


By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  an 
August  23, 1991  (56  FR  41835).  the 
Seoetary  delegated  (1)  the  authority  to 
develop  long-term  po«ver  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Aree  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  efilsct 
on  an  interim  basis  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  (Assistant  Secretary): 
and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  The  Office  of  the 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy  was  subsequently 
redesignated  as  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  by  the  Secretary  of  Energy  on 
March  3, 1993.  Existing  DOE  procedxues 
for  public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

Acron3rnis  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 
AC  Intertie:  Pacific  Northwest-Pacific 

Southwest  Intertie  Project 
Additions:  A  unit  of  property 

constructed  or  acquired  which 

enhances  or  improves  a  project 

system. 
Assistant  Secretary  for  Energy  Efficiency 

and  Renewal  Energy  (Assistant 

Secretary):  The  approving  authority  to 

confirm,  approve,  and  place  rates  into 

effect  on  an  interim  basis. 
BC!P:  Boulder  Canyon  Project 
Cost  Evaluation  Period  (CEP):  The  first 

5  future  yeara  in  the  PRS,  normally 

consistent  with  the  budget  period. 
Crosswalk:  A  reconciliation  between  a 

project's  PRS  and  Western  financial 

statement. 
CSRS:  Civil  Service  Retirement  System. 
Current  PRS:  The  PRS  used  in  this  rate 

order,  which  was  used  to  test  the 

adequaqiT  of  the  existing  rate. 
Customer  Brochure:  A  document 

prepared  for  public  distribution 

explaining  the  background  of  the  rate 
^propoeal  contained  in  this  rate  order. 
DOE:  Department  of  Energy. 
DOE  Act:  Department  of  Energy 

Organization  Act.  August  4. 1977  (42 

U.S.C.  7101  et  seq.) 
DOE  Order  RA  6120.2:  An  order  dealing 

%vith  power  marketing  administration 

financial  reporting. 
EIS:  Environmental  unpact  statement 
Engineering  Ten  Year  Uonstruction  and 

Replacement  Plan:  A  planning 


document  prepared  by  Western  for 
transmission  system  construction  for 
a  10-year  period.  Also  referred  to  as 
the  "Ensineering  10- Year  Plan." 

FERC:  Federal  Energy  Regtilatory 
Commission. 

FDR:  Facilities  development  report.  A 
planning  document  prepared  by 
Western  for  specific  transmission 
system  construction. 

FY:  Fiscal  year. 

IDC:  Interest  During  Construction. 

Interior  U.S.  Department  of  the  Interior. 

kW:  KiloDvatt. 

$/kW/yeer  Annual  charge  for  capacity 
(usage— S  per  kilowatt  per  year). 

kWh:  Kilowatthour. 

Mills/kWh:  Mills  per  kilowatthour. 

Multiproject  Costs:  These  are  costs  for 
facilities  being  charged  to  one  project 
that  benefits  other  projects. 

MW:  Megawatt. 

NEPA:  National  Environmental  PoUcy 
Act  of  1969.  (42  U.S.C  4321  et  seq.). 

O&M:  Operations  and  maintenance. 

P-DP:  Parker-Davis  Project. 

PAO:  Phoenix  Area  Office. 

Pinch-point  The  FY  in  whidi  the  level 
of  the  rate  is  set  as  dictated  by  a 
revenue  requirement  in  some  future 
year  to  meet  relatively  large  annual 
costs  or  to  repay  investments  which 
come  due. 

PRS:  Power  repe)rment  study. 

Proposed  rate:  A  rate  revision  that  the 
Administrator  of  Western 
recommends  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  for  approval. 

Provisional  rate:  A  rate  which  has  been 
confirmed,  approved,  and  placed  into 
effect  on  an  interim  basis  by  the 
Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy. 

Ratesetting  PRS:  The  PRS  that  utilizes, 
in  whole  or  part,  proposed  or 
assumed  rates.  It  is  designed  to 
demonstrate  that  potential  revenue 
levels  will  satisfy  the  cost  recovery 
criteria  over  the  remainder  of  the 
power  system's  repayment  period. 

Reclamation:  Bureau  of  Reclamation, 
U.S.  Department  of  the  Interior. 

Replacement:  A  unit  of  property 
constructed  or  acquired  as  a  substitute 
for  an  existing  tmit  of  property  for  the 
purpose  of  maintaining  the  power 
tiaatures  of  a  project. 

Replacement  study:  The  cyclical 
analysis  of  replacement  service  lives. 
A  high  level  of  replacement  activity 
for  a  few  consecutive  yeara  will 
reoccur  in  futtire  years  at  a  similar 
high  level  with  the  years  in  between 
tending  to  be  at  a  lesser  level  of 
replacement. 

Secretary:  Secretary  of  Energy. 

Treasury:  Secretary  of  the  Department  of 
the  Treasury 
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Western:  Western  Area  Power 
Administration,  DC^. 

Effective  Date 

The  AC  Intertie  rates  for  firm 
transmission  service  and  nonfinn 
transmission  service  will  become 
effective  on  an  interim  basis  beginning 
on  August  1, 1993,  and  will  be  in  effect 
until  FERC  confirms,  approves,  and 
places  the  rate  schedules  into  efiiact  on 
a  final  basis  for  a  5-year  period  or  imtil 
superseded.  Western  is  implementing  a 
two-step  rate  for  firm  transmission  and 
nonfirm  transmission  service. 

The  first  step  is  a  continuation  of  the 
rate  due  to  no  additional  revenues 
needed  prior  to  1996. 

The  reason  for  the  second  step 
increase  is  that  the  500-kV  Mead- 
Phoenix  transmission  line  comes  into 
service  in  FY  1996,  along  with  its 
additional  capacity.  This  will  add 
significantly  to  the  transmission 
capability  available  to  the  AC  Intertie 
customers.  Also,  FY  1996  revenues  are 
estimated  on  full  transmission 
capability  on  a  bilateral  basis. 

Public  Notice  and  Comment 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  have  been 
followed  by  Western  in  the 
development  of  the  firm  transmission 
service  and  nonfinn  transmission 
service  rates.  The  provisional  firm 
transmission  service  and  nonfirm 
transmission  service  rates  represent  an 
increase  of  approximately  80  (>ercent  in 
the  firm  transmission  service  rate  and 
52  percent  in  the  nonfirm  transmission 
service  rate;  therefore,  it  is  a  major  rate 
adjustment  as  defined  at  10  CFR 
903.2(e)  and  903.2(f)(1).  The  distinction 
between  a  minor  and  a  major  rate 
adjustment  is  used  only  to  determine 
the  public  procedures  for  the  rate 
adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  A  Federal  Register  notice  was 
published  on  May  8, 1992  (57  FR 
19903),  officially  announcing  the 
proposed  rate  adjustment  for  firm 
transmission  service  and  nonfirm 
transmission  service  rates;  initiating  the 
public  consultation  and  comment 
period;  announcing  the  June  19, 1992, 
public  information  foruim  and  the  June 
30, 1992,  public  comment  forum;  and 
presenting  prooedures  for  public 
particioation. 

2.  A  letter  was  mailed  to  all  AC 
Intertie  customers  and  other  interested 
parties  on  May  19, 1992.  providing  a 
copy  of  the  AC  Intertie  Proposed  Rate 


Adjustment  Brochure  and  armoundng 
the  informal  customer  meeting.  The 
informal  customer  meeting  was  held  on 
June  3, 1992,  in  Phoenix,  Arizona.  At 
this  informal  meeting.  Western 
representatives  explained  the  need  for 
the  increase  and  answered  questions 
from  those  attending. 

3.  At  the  public  information  fonmi 
held  on  Jime  19, 1992,  Western 
explained  the  need  for  the  proposed  rate 
adjustments  and  answered  questions 
from  those  attending.  Western  also 
announced  the  planned  second  public 
comment  forum  and  the  extension  of  the 
consultation  and  comment  period  for 
the  AC  Intertie. 

4.  At  the  public  information  fonun 
and  public  comment  forum  held  on  June 
30, 1992,  Western  explained  the  need 
for  the  proposed  rate  adjustments  in 
greater  detail  and  answered  questions. 

5.  On  August  6, 1992,  a  Federal 
Register  notice  was  published  (57  FR 
33777)  formally  armoundng  that  the 
consultation  and  comment  period 
would  be  extended  through  September 
28. 1992,  for  the  proposed  rate 
adjustments  for  the  AC  Intertie. 

6.  A  public  comment  forum  was  held 
on  September  11. 1992,  to  give  the 
public  an  opportimity  to  comment  for 
the  record.  Five  people,  who  represent 
customers  and  customer  groups,  made 
oral  comments. 

7.  Twenty-four  comment  letters  were 
received  during  the  143-day 
consultation  and  comment  period.  The 
consultation  and  comment  period  ended 
on  September  28, 1992. 

Pro)ect  History 

The  AC  Intertie  was  authorized  as 
part  of  a  much  larger  alternating  current 
(AC)  and  direct  oirrent  (DC)  combined 
transmission  system  (Pacific  Intertie 
Project)  by  section  8  of  the  Act  of 
August  31. 1964. 16  U.S.C.  837g.  The 
basic  purpose  of  the  Pacific  Intertie 
Project  was  to  provide,  through  power 
transmission  system  interconnections, 
maximum  utilization  of  the  total  power 
resources  to  meet  the  nation's  growing 
demands.  This  purpose  was  to  be 
accomplished  through:  (1)  The  exchange 
of  summer- winter  surplus  peaking 
capacity  between  the  Northwest  and 
Southwest  to  reduce  capital 
expenditures  for  new  generating 
capacity,  (2)  the  sale  of  Northwest 
secondary  energy  to  the  Southwest,  (3) 
the  sale  of  Souuwest  energy  to  the 
Northwrest  to  "firm"  peaking 
hydroelectric  sources  during  critical 
water  years,  (4)  conservation  of 
significant  amounts  of  fuel  through  the 
use  of  surplus  hydroelectric  energy,  and 
(5)  increased  efficiency  in  the  operation 
of  hydroelectric  and  thermal  resources. 


As  authorized,  the  Pacific  Intertie 
Project  was  to  be  a  cooperative 
construction  venture  by  Federal  and 
non-Federal  entities  that  incorporated 
the  capability  for  both  AC  and  DC 
transmission  components  and  that 
provided  an  intertie  among  certain 
Federal  and  non-Federal  power  sy^ems. 

The  Lofwar  Colorado  Region  (LCR). 
Bureau  of  Reclamation,  U.S.  Department 
of  the  Interior,  was  assigned 
construction  jurisdiction  for  (1)  the 
Celilo-Mead  7S0-kV  DC  transmissi(Hi 
line  from  the  Oregon-Nevada  border  to 
Mead  Subctation.  (2)  Mead  Substation, 
and  (3)  all  facilities  south  of  Mead 
Substation.  Several  delays  in 
congressional  construction  funding  for 
the  DC  line  revised  its  estimated  in- 
service  date  to  the  point  that  some  of  the 
potential  users  withdrew  their  interest. 
This,  and  the  subsequent  lack  of 
congressional  funding,  resulted  in  the 
May  1969  indefinite  postponement  of 
the  DC  line  construction.  Consequently, 
the  facilities  constructed  provide  only 
AC  transmission  service. 

Pursuant  to  section  302  of  the  DOE 
Organization  Act,  42  U.S.C.  7152(a), 
dated  Augiist  4, 1977,  these  Reclamation 
constructed  facilities  were  transferred  to 
Western.  Therefore,  we  are  concerned 
only  with  those  AC  Intertie  facilities 
which  are  administered  by  Western's 
Phoenix  Area  Office  and  which  provide 
AC  transmission  service.  To  simplify 
identification,  these  facilities  have  been 
classified  as  the  AC  Intertie. 

This  is  Western's  first  transmission 
service  rate  increase  for  the  AC  Intertie 
project  being  presented  before  FERC 

Power  Repayment  Studies 

PRS's  are  prepared  each  fiscal  year  to 
determine  if  power  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
power  function.  Repayment  criteria  are 
based  on  law,  policies,  and  authorizing 
legislation.  DOE  Order  RA  6120.2. 
section  12.b,  states: 

In  addition  to  the  recovery  of  the  above 
costs  (operations  and  maintenance  and 
Interest  expenses)  on  a  year-by-year  basis,  the 
expected  revenues  are  at  least  sufficient  to 
recover  (1)  each  dollar  of  power  investment 
at  Federal  hydroelectric  generating  plants 
within  SO  years  after  they  become  revenue 
producing,  except  as  otherwise  provided  by 
law;  plus  (2)  each  annual  increment  of 
Federal  transmission  Investment  within  die 
average  service  life  of  such  transmission 
faciiitiet  or  within  a  maximum  of  50  years, 
whichever  is  less;  plus  (3)  the  cost  of  each 
replacement  of  a  unit  of  property  of  a  Federal 
power  system  within  its  expected  service  lifs 
up  to  a  maximum  of  50  yeen;  pliu,  (4)  each 
dollar  of  assisted  irrigation  investment 
mrithin  the  period  established  for  the 
irrigation  water  users  to  repay  their  share  of 


UMI 


414M 


Fadaral  Ricitlv  /  VoL  58.  No.  14g  /  Wednesday.  August  4.  1993  /  Notices 


oonstnictiaa  ccMtt;  phu  (S)  attMT  ootts  mch 
w  paymants  to  bwin  ftind*.  puticiiwtiiis 
presets,  or  StatM.  i 

llalJ 


A  comparison  of  the  exiating  and 
provisional  rates  follouvs: 


'  Comparison  of  Existing  and  Step  1  Provisional  Rates 


Type  of  Safvtoa 


rwin  Tiananaaann  sennoe ...... 

Nonwin  irananwson  avrvw 


Eidating  rataa 
May  1. 1976 


$4.46A(W/yr 

I.OOmilaAtWh 


Prowiaional  lataa 
Aug.  1, 1993 


$4.4«iA(W/yr 

I.OOmHa/kWh 


Par. 
cent 


0.00 
0.00 


COMPARISON  OF  EXISTING  AND  STEP  2  PROVISIONAL  RATES 

Type  of  aafvioe 

Existing  ralM. 
Aug.  1.1993 

Pra^atonai  ratea 
Oct.  1. 1995 

Par- 
cant 
ctwnga 

Fwin  TrBnwnitfllon  o9n^09  ••.•^^^•••••.•••.•.•... •- ..•..«.•«.•..*..•.«..«.•..•.. — 

NUIHNIII   1  fWimKJn  9WrmM   .......•...»..—.»..» - « - 

$4.46/kW/yr 

LOOmHIa/kWh  .. 

$8.01/l(W/yr 

1.52mila/l(Wh  .. 

60.0 
52.0 

CertificatkHi  of  Rataa 

Western's  Administrator  has  certified 
that  the  AC  Intertie  firm  and  nonfirm 
transmission  service  rates  placed  in 
effact  on  an  interim  basis  herein,  are  the 
lowest  possible  consistent  with  sound 
business  principles.  The  rates  have  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Diacaaakm 

Background  of  Provisional  Bates 

Based  upon  FY  1991  data,  the  PRS  for 
the  AC  Intertie  showed  that  the  existing 
firm  transmission  service  rate  of  $4.46/ 
kW/year  and  nonfirm  transmission 
service  rate  of  1.00  mills/kWh  would 
not  provide  sufficient  revenues  to  pey 
the  project  costs  within  the  prescriMd 
time  periods.  The  ratesetting  FY  1992 
PRS  indicates  that  a  tfansmission 
service  rate  of  $8.01/kW/year  ft>r  firm 
transmission  service  and  1.52  mills/ 
kWh  for  nonfirm  transmission  service  is 
required  to  meet  revenue  requirements 
for  FY  1996  through  the  end  of  the 
study.  Western  is  implementing  a  two- 
step  rate  for  firm  transmission  service 
and  nonfirm  transmission  service.  The 
reason  for  the  second  step  increase  is 
that  the  SOO-kV  Mead-Phoenix 
transmission  line  comes  into  service  in 
FY  1996.  along  with  iU  additional 
capability.  This  will  also  add 
significantly  to  the  transmission 
capability  available  to  the  AC  Intertie 
customera. 

The  provisional  rates  filed  with  FERC 
have  been  updated  from  the  rate , 
OTiginally  proposed  in  the  customer 
brochure  and  Fadaral  Bagiatar  notice 


dated  May  8. 1992.  The  changes  to  the 
FY  1992  PRS  are  as  follows: 

— Muhiproject  costs  were  updated 
through  September  30, 1992. 

— Replacement  and  addition  projections 
in  the  cost  evaluation  periml  %vere 
changed  to  incorporate  "The 
Engineering  Ten  Year  Construction 
and  Replacement  Plan"  dated  July 
1992. 

— ^Future-year  replacements,  starting  in 
FY  1993-2047,  are  projected  at  the 
most  current  interest  rate  of  7.875 
percent  as  compared  to  FY  1991 
interest  of  8.50  percent. 

—Projections  used  in  FY  1992  for 
operation  and  maintenance,  interest 
expense,  and  operating  revenues  were 
updated  to  FY  1992  actuals,  as  stated 
in  Western's  financial  statements. 

— ^The  provisional  rates  for  firm  and 
nonfirm  transmission  service  were 
initially  proposed  as  single-step  rates 
effiactive  for  a  5-year  period  beginning 
October  1. 1992.  However,  in 
response  to  custoniere'  comments. 
Western  will  implement  two-step 
rates.  Step  one  rates  of  the  provisional 
rates  will  become  effective  August  1, 
1993.  Step  two  rates  will  become 
effective  October  1, 1995.  The  results 
of  the  FY  1992  adjustments  decreased 
the  previous  step  one  rate  originally 
proposed  by  17.04  percent,  reducing 
the  rate  from  $5.22/kW/yr  for  firm 
transmission  service  to  the  current 
rate  of  $4.46/kW/yr.  Step  two  of  the 
proposed  rate  decreased  by  2  percent, 
from  $8.17/kW/yr  to  $8.01/kW/yr. 

The  existing  and  proposed  revenue 
reouirements  for  the  AC  Intertie  are  as 
fbUows: 


Revenue  lequire- 
memBCSLOOO-s) 

Existing 

and  pio- 

poaad 

step  one 

FY  1993- 

95) 

Propoeed 
1996)1 

menia 

$5,076 

$24384 

1  The  slap  one  provisional  rates  are  in  atlect 
from  August  1.  1993.  twough  September  30. 
1995,  and  are  Ihe  same  as  existing  rates.  The 
step  t«wo  provisionai  rates  are  In  effect  from 
October  1.  1996,  through  July  31,  1998. 

The  rate  increase  is  necessary  to 
satisfy  the  cost-recovery  criteria  set  forth 
in  DOE  Order  RA  6120.2. 

Replacement  and  Addition  Activities 

The  provisional  rate  adjustments  are 
largely  due  to  an  increase  in 
replacements  and  additions  on  the  AC 
Intertie.  The  AC  Intertie  initial 
investment  will  not  be  fully  paid  until 
2028.  However,  the  AC  Intertie  is 
undergoing  major  additions,  which  will 
provide  better  service  to  the  customers 
and  additional  transmission  paths  that 
are  presently  not  available,  lliis  plan  is 
outlined  in  "The  Engineering  Ten  Year 
Construction  and  Replacement  Plan." 
dated  July  1992.  The  goal  of  the 
Engineering  Ten  Year  Construction  and 
Replacement  Plan  is  to  use  and 
coordinate  resources.  This  plan  will 
help  maintain  the  lowest  rate  possible 
without  jeopardizing  the  crucial  need 
for  a  safe  and  reliable  AC  Intertie 
transmission  system.  The  FY  1992  PRS 
incorporates  the  first  5  years  of  this 
"Engineering  Ten  Year  Construction 
and  Replacement  Plan." 
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The  capitalized  costs  for  future 
replacements  and  additions  in  the  cost 
evaluation  p>eriod  includes  IDC.  The  IDC 
calculation  for  each  replacement  is 
determined  by  the  interest  rate  in  the 
year  construction  begins.  The  annual 
interest  expense  for  replacements  and 
additions  is  also  based  on  the  interest 
rate  in  the  year  construction  begins.  The 
total  replacement  cost  for  the  cost 
evaluation  period  through  the  end  of  the 
study  is  $16,900,482.  The  total 
additional  cost  of  the  500-kV  Mead- 
Phoenix  transmission  line  for  the  cost 
evaluation  period  through  the  end  of  the 
study  is  5188.834,352. 

Statement  of  Revenue  ami  KeUlad 
Expenaes 

Tbe  following  table  provides  a 
summary  of  revenue  and  expense  data 
for  the  5 -year  proposed  rate  approval 
period. 

AC  iNTERTiE  Project  s-year  Rate 
Study  Summary  Perkx)  Reve- 
nues MD  Expenses 

[$1,000] 


FY  1882 

PRS 
1863-87 

Revenues: 

Rim  Transmission  . 

Ottier  Revenues .^^ 

56367 
16.658 

ToWRaMnjoc 

74.015 

R««nue  Disirlbutan: 
uperaiona  ft  Mamnnenoe  ..—^ 

Ottw  Dedudiona 

Interest   on    Deferred   Annual 

Cost „„. 

Interest 

Investment  Repayment ... 

CapWized  Expenses  ............... 

17.260 
886 

0 
43.510 
12.348 

0 

Study-Year  AdKiStments 

0 

Total 

74.015 

Basis  for  Rate  Devak^meBl 

Comments  Received 

During  the  143-day  comment  period. 
Western  received  24  written  comments, 
lu  addition,  five  persons  commented 
during  the  September  11. 1992.  public 
comment  forum.  All  comments  were 
reviewed  and  considered  in  the 
preparation  of  this  rate  order. 

Written  OHnments  were  received  firom 
the  foUovnng  sources: 

A^ila  Irrigation  District  (Ariana) 
.^k-Chin  Indian  Community  (Arizona) 
Arizona  Municipal  Power  Users'  Association 

(Arizona) 
Arizona  Power  Pooling  Association  (Arizona) 
Arizona  Public  Service  Company  (Arizona) 
Buckeye  Water  Conservation  ft  Drainage 

District  (Arivna) 
Cential  Ariaooa  Water  Ccmservitioa  Uslrict 

(Anzooa) 


Qty  of  Safford  (Arlaona) 

Colorado  River  Commissioo  of  Nevada 

(Nevada) 
Electrical  District  Na  2.  Pinal  County 

(ArisHia) 
Electrical  District  Na  5.  Pinal  County 

(Arizona) 
Electrical  District  Na  7,  Maricopa  County 

(Arizona) 
Harquahala  Valley  Power  District  (Arizona) 
Irri^tion  and  Electrical  Districts  Association 

(tf  Arizona  (Ariaona) 
Maricopa  Water  District  (Arizona) 
McMullen  Valley  Water  Conservation  and 

Dcainage  District  (Ariaooa)  Meyer, 

HeodricU,  Victor.  Osbom  ft  Maledon  (S 

Bottties) 
Overton  Power  District  No.  5  ft  Valley 

Electric  Association,  Inc.  (Nevada) 
Roosevelt  irrlgition  District  (Arizona) 
Rooeeveh  Water  Conservation  District 

(Arizona) 
Salt  RlvOT  Project  (Arlnoa) 
Sen  Carlos  Irrigation  and  Drainage  District 

(Arizona) 
Soatbam  California  Edison  Company 

(Califamia) 
Tonopah  Irrigation  District  (Arizona) 

Representatives  of  the  following 
organizations  made  oral  comments: 

Arizona  Po%ver  Authcvity,  Leroy  Michael,  Jr. 

(Arizona) 
ColOTsdo  River  Commission  of  Nevada, 

Thomas  Cahill  (Nevada) 
Irrigatiosi  and  Electrical  Districts  Association 

of  Aiiaooa.  Robert  S.  L]mcfa  (Arizona) 
Jay  L  Moyes  (5  Hoover  Customer  Entities) 

(Arizona) 
James  T.  McManiu  (Overton  Power  Ustrict 

Na  5  ft  Valley  Electric  Association,  Inc.) 

(Nevada) 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
were  related  to  c^ieraticm  and 
maintenance  expenses,  capitalized 
investment  costs,  ratesetting,  cost 
allocations  to  the  AC  Intertie,  and 
working  committee  issues.  All 
comments  were  ctmsidered  in 
developing  the  provisional  rates. 

The  comments  and  responses, 

Eraphrased  for  brevity,  are  discussed 
low. 

Ratesetting  Issuee 

Comment:  A  customer  requests  the 
exclusion  of  the  expenses  and  costs 
associated  with  the  portions  of  the 
Intertie  between  Marketplace,  Adelanto, 
and  Lugo. 

Comment:  Customers  support 
levelizing  of  the  costs.  Customers 
believe  that  a  separate  rate  or  rates  for 
the  Marketplace-Adelanto-Lugo 
segments  should  be  required.  Customers 
support  the  stepped-rate  increase 
proposal  and  encourage  Western  to 
conduct  further  studies  to  determine  the 
feanbility  erf  the  complete  opwational 
integration  of  all  the  transmission 
facilities  in  the  Phoenix  Area. 


Comment:  Customers  renew  their 
support  fiiv  the  alternative  transmission 
rate  and  the  Intertie  rate  adjustment 
process. 

Comment:  Customers  are  opposed  to 
Western's  proposed  alternative 
transmission  rate  for  the  Parker-Davis 
and  AC  Intertie  Projects. 

Response:  Western  considered 
excluding  costs  for  the  Marketplace- 
Adelanto-Lugo  transmission  line 
segments.  However,  these  segments  will 
become  an  integral  part  of  the  AC 
Intertie  transmission  system  and  are. 
therefore,  included  in  the  PRS.  Since 
Western  and  the  customers  agreed  not  to 
recommend  the  implementation  of  the 
alternative  transmission  service  rates. 
Western  plans  to  implement  separate 
Parker-Davis  Project  and  AC  Intertie 
rates  for  firm  transmission  swvice  and 
nonfirm  transmission  service. 
Operationally,  the  various  Phoenix  Area 
Office's  power  systems  are  integrated. 
Power  marketing  functions  will 
continue  to  be  performed  separately  for 
each  individual  project.  Western  will 
continue  to  worii  with  the  customers  in 
conducting  studies  and  evaluating  other 
alternatives  for  developing  a  single 
transmission  service  rate  ror  the  various 
projects  within  the  Phoenix  Area  Office. 

Comment:  Nonfirm  transmission  rates 
should  be  increased  by  the  same 
percentage  as  firm  traiumission  rates. 

Response:  Weetem  believes  the 
current  method  of  calculating  the 
nonfirm  transmission  service  rate  is  the 
lowest  rate  consistent  %vith  sound 
business  prindples  and  in  accordance 
with  DOE  Order  RA  6120.2,  which 
discusses  transmission  service  and  other 
costs.  These  coats,  to  be  estimated  for 
the  cost  evaluation  period,  include 

f>ayments  to  others  required  by 
egislation.  "wheeling"  pajrments  few 
uae  of  transmission  capadty.  rental 
]>a3rments  for  the  use  of  electilcal 
facilities,  peyments  for  detriment 
caused  1^  project  facilities  or  operation, 
payments  tor  increesed  benefits 
furnished  by  others,  credit  payments 
under  certain  contracts,  and 
interconnection  costs  for  which  a 
payment  is  made  based  on  contractual 
commitments.  The  formula  used  to 
determine  the  nonfirm  transmission 
service  rate  is  as  follows:  Firm 
transmission  rate,  divided  by  8,760 
hours,  divided  by  load  fador  of  .60, 
times  1,000.  Increasing  the  cost  of  the 
nonfirm  transmission  service  rate  by  the 
same  percentage  increase  as  the  firm 
transmission  rate  would  result  in  a 
higher  rate.  Western  believes  continued 
use  of  its  current  method  is  appropriate. 

Comment:  Customer  believes  that 
Wr)sleni  must  re-examine  its  level  of 
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participation  in  the  last  segment  of  the 
Adelanto-Lufio  transmission  facilities. 

Comment:  Interest  and  principal 
payment  obligations  due  to 
participation  in  new  500-kV 
transmission  facilities,  as  well  as  the 
level  of  investment  in  the  new  500-kV 
transmission  bcilities,  may  not  be 
jiistifiable. 

Commenf :  Customer  believes  that  no 
serioiis  feasibility  analysis  has  been 
performed  on  Mead-Adelanto  or 
Adelanto-Luso  segments  of  this  project. 

i?espon5e7westem  believes  that  the 
level  of  investment  in  the  new  facilities 
has  been  justified.  Western  has  been 
authoriaBd  by  Congress  and  is 
committed  by  written  contract  for  the 
additional  ^lities  of  the  AC  Intertie 
Project.  The  terms  and  conditions  are 
explained  in  the  "Composite 
Development  Agreement  for  the  Mead- 
Phoenix  Project  and  Mead-Adelanto 
Project."  Therefore,  excluding  these 
hcilities  is  not  an  option  available  to 
Western. 

Comment:  The  pinch-point 
methodology  needs  to  be  re-examined. 

Coamwnt:  Customer  is  concerned  that 
the  Intertie  rate  lacks  the  required 
audits,  which  make  the  proposed  rates 
noncertifi^le  and  not  in  compliance 
with  the  legal  requirements.  There  is  the 
same  concern  that  the  pinch-point 
methodology  renders  the  rate 
nonceitifirale  and  that  this 
methodology  does  not  render  out  the 
lo%vest  possible  rates. 

Comment:  Customer  questions 
whether  service  is  being  provided  at 
lotvest  possible  cost  consistent  with 
sound  business  principles. 

Comment:  Customer  beUeves  it  would 
be  appropriate  to  postpone  rate 
implementation  at  this  time. 

Response:  Western  has  re-examined 
the  pinch-point  methodology.  The 
pinch-point  methodology  is  a  rate 
determination  process  which  computes/ 
calculates  the  lowest  possible  single  rate 
which  will  satisfy  not  only  the  annual 
revenue  requirements  for  each  vear  of 
the  repayment  study,  but  also  the 
overall  study  revenue  requirements  for 
each  year  of  the  repayment  study.  This 
process  continues  throughout  each  year 
of  the  power  repa3anent  study  until  the 
lowest  possible  rate  has  been 
determined  to  meet  the  revenue 
requirements.  The  use  of  the  pinch- 
point  methodology  and  the  overall 
requirements  are  justified  and  identified 
in  DOE  Oder  RA  6120.2.  Section  12  of 
this  order  describes  the  guidelines  for 
the  cost  recovery  criteria  which  is  what 
the  pinch-point  methodology 
accomplishes.  Implementation  of  this 
rate  through  the  pinch-point 
methodology  incorporates  audited 


financial  daU  by  KPMG  Pete  Marwick, 
whidi  includes  specific  data  for  the  AC 
Intertie  Project.  Western  believes  that 
the  proposed  rate  increase  has  been 
proved  to  be  the  lowest  possible  rate, 
consistent  with  sound  business 
principles,  and  that  implementation  of 
the  proposed  rates  should  be  approved 
as  scheduled. 

Gomment:  Customer  questions  the 
marketability  assumptions  of  the  new 
capacity  requirements  and  the  impact 
on  rates. 

Response:  Western  assumed  that  all 
capacity  in  the  new  facilities  could  be 
fully  marketed.  While  Western  agreed 
with  the  Customers'  concerns  that  this 
assiunption  may  be  optimistic,  it  is 
nonetheless  achievable  and  results  in 
the  lowest  possible  rates  to  its 
customers.  As  contracts  for  the  new 
capacity  are  finalized,  the  result  of  these 
changes  will  be  reflected  in  the 
assumptions  and  the  rate  re-evaluated 
once  contract  commitments  are  better 
defined. 

Tmnsmission  Issues 

Comment:  Customer  urges  Western  to 
adopt  a  proposal  which  includes  the 
alternative  transmission  rate  and  is 
based  upon  defining  the  Intertie  as  the 
Phoenix  Area  to  Mead-Marketplace 
Intertie  facilities  and  recognizes  each  of 
the  contractor's  rights  to  schedule  their 
full  contract  amount  over  the  P-DP  and 
defined  Intertie  systems. 

Response:  Western  and  the  customers 
agreed  not  to  recommend  the 
implementation  of  the  alternative 
transmission  rates.  Western,  however, 
will  continue  to  consider  this  issue. 

O&M  Issues 

Comment:  Western  is  requested  to 
examine  its  planning  methods, 
replacement  policy,  and  the  rate 
impacts,  as  a  result  of  shifting  the  in- 
service  dates  of  planned  construction 
projects. 

Comment:  Customer  has  a  concern 
about  the  magnitude  of  projected 
expenditures  for  O&M.  They  urge 
Western  to  allow  customer  review  and 
input  into  Western's  work  plans  at  an 
early  enough  stage  of  the  planning  cycle 
to  have  an  influence  on  the  rate  impact. 

Response:  Western  continues  to 
examine  its  planning  methods  annually. 
Western  develops  a  FDR  for  each  major 
construction  project  activity.  FDRs  are 
used  to  determine  the  need  for  the 
construction  of  a  new  facility.  In  this 
report,  rate  impacts  of  a  new  facility  are 
analyzed.  The  "Engineering  Ten  Year 
Construction  and  Replacement  Plan"  is 
designed  to  efiiactively  plan,  prioritize, 
schedule,  and  analyze  rate  impacts  on 
all  the  construction  and  replacement 


activity  for  the  Phoenix  Area  Projects. 
Western  has  recently  taken  steps  to 
involve  the  customers  in  the 
development  of  this  10-year  plan. 

Comment:  Customer  believes  the 
general  Western  allocation  expense  is 
excessive. 

Comment:  Customer  believes  indirect 
charges  in  the  AC  Intertie  Project  fiom 
the  Phoenix  Area  Office  and  other 
Western  offices  should  be  limited  to 
increases  in  indirect  costs  fi'om  these 
offices. 

Response:  Western's  indirect  costs  are 
divided  into  three  categories:  associated 
direct  expense  (ADE),  administrative 
and  general  expense  (AGE),  general 
Western  allocation  (GWA).  ADE  consists 
of  undistributed  costs  and  expenses  for 
all  types  of  direct  costs  which  possess 
a  clear  relationship  to  benefiting 
activities  and  are  recovered  in  the 
power  rate  base.  AGE  costs  are  general 
and  administrative  expenses  benefiting 
ratepayers  and  reimbursable  customers 
and  represent  primarily  costs  for 
nonmanagerial  staff  and  support.  GWA 
is  a  subset  of  AGE  and  includes  ADP 
expenses,  general  office  supplies,   . 
contracted  administrative  services,  etc. 
Independent  auditors  determined  that 
AGE  and  GWA  exclusively  benefit 
ratepayers  and  should  be  recovered  as 
part  of  the  costs  included  in  the  power 
rate  base.  Hie  indirect  cost  distribution 
system  was  designed  and  endorsed  by  a 
major  accounting  firm  and  is  consistent 
with  industry  standards.  Western  does 
not  believe  these  costs  are  excessive  in 
the  manner  in  which  they  are 
distributed.  ^ 

Comment:  Customer  feels 
environmental  compliance  expenses 
should  not  be  forecasted  in  1994  and 
through  the  end  of  the  study. 

Response:  The  cost  forecasted  for 
environmental  compliance  is  due  to 
conducting  site  investigations,  cleanup 
of  contaminated  areas,  disposal  of  waste 
material,  and  equipment  needed  to 
comply  with  the  environmental 
regulations.  Western's  projections  for 
these  future  years  include  all 
environmental  costs  related  to  the 
project.  These  costs  are  required  by 
governmental  regulations  and  need  to  be 
included  in  the  rate  study. 

Capitalized  Investment  Cost  Issues 

Comment:  There  are  Customers  who 
are  concerned  v^ith  the  need  and 
magnitude  of  the  projected 
remacementsprogram. 

Response:  Tne  need  for  projected 
replacements  has  been  previously 
examined  and  justified  through  the 
O&M  and  engineering  budget  process. 
Projected  replacements  and  additions 
have  been  identified  in  Western's 
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"Engineering  Ten  Year  Construction 
and  Replacement  Plan,"  along  with 
Western's  FY  1993  budget  documents. 
Because  replacements  activities  are 
ccmtinuously  changing,  it  is  Western's 
intention  to  annually  update  and 
evaluate  the  "Engineering  Ten  Year 
Construction  and  Replacement  Plan." 

Comment:  Contractor  twUeves  that 
Western  did  not  conduct  appropriate 
levels  of  planning  and  analysis  before 
committing  $183  million  to  new 
additions. 

Response:  Western  believes  that  the 
appropriate  levels  of  planning  and 
analysis  have  been  conducted  for 
determining  future  additions.  Western's 
decision  to  commit  to  the  new 
investments  were  based  on  positive 
results  of  a  completed  study  conducted 
jointly  by  Western  and  a  consultant. 
Western's  commitment  to  these  new 
additions  is  supported  by  a  copy  of  tlie 
report  entitled  "Resource  and 
Transmission  Study  Final  Report," 
dated  May  18, 1990.  This  report 
presents  \he  results  of  a  joint  study 
conducted  by  Western  and  Bbck  ft 
Veetch  consultants.  Western  also 
develops  Facility  Development  Reports, 
the  "EngineOTing  Ten  Year  Construction 
and  Replacement  Plan."  and  budget 
documents,  which  all  reflect  the 
estimated  project  cost  and  the 
cOntractusii  commitment  associated  with 
the  project's  additions. 

Comment:  Customer  believes  that 
Interest  During  Construction  has  been 
incorrectly  calculated  and  needs  to  be 
revised. 

Commevt:  Western's  definition  for  the 
start  of  construction  for  charging 
Interest  During  Construction  should  be 
revised  to  reflect  FERC  policy. 

Response:  Western  has  examined  the 
procedure  for  using  the  interest  rate  in 
effect  at  the  beginning  of  the  project 
Western  believes  this  procedure 
properly  reflects  FERC  policy.  IDC 
accumulates  at  the  appropriate  effective 
interest  rate  for  a  replacement  or  an 
addition  when  the  first  direct  cost 
(FERC  Accounts  350  and  above)  is 
incurred  to  initiate  construction.  IDC 
terminates  at  the  end  of  the  fiscal  year 
in  which  the  job  is  placed  in  service. 

Working  Committee  Issues 

Comment:  Customer  believes  that  lack 
of  ciistomer  focus  or  orientation  is 
prevalent  throughout  Phoenix  Area 
Office. 

Comment:  Customer  requests  that 
Western  adopt  the  alternative 
transmission  rate  on  the  basis  of 
"establishing  a  proposed  process  for  the 
contractors  and  Western  to  establish  and 
empower  an  Engineering  and  Oversight 
Committee  whidi  would  give  the 


customers  reel  participation  in  Western 
program  needs,  costs,  and  budgeting 
process  before  decisions  are  made." 

Response:  Western  is  committed  to 
working  closely  with  the  customers  in 
the  development  of  a  Customer/ Agency 
Working  Committee  and  has,  in  fact, 
initiated  a  procedure  for  allowing  its 
customers  more  advance  input  to  the 
planning  process.  Western  has  no 
objection  to  customer  participation  in 
the  planning  and  budget  process  and  is 
in  process  to  initiate  a  working 
committee  beginning  June  16, 1993. 

Other  Issues 

Comment:  Western's  estimated 
transmission  costs  from  2  years  ago  are 
significantly  higher  than  the  costs 
estimated  in  this  rate  adjustment 
process.  Customer  has  some  concerns 
about  the  significant  reduction  in  the 
transmission  service  cost  to  new  Mead- 
Phoenix  contractors,  which  would  come 
at  a  significant  cost  increase  to  existing 
Mead-Liberty  contractors. 

Response:  A  significant  reduction  to 
AC  Intertie  transmission  costs  has  been 
due  to  reconciliation  of  the  PRS  to 
Western's  financial  statements,  which 
represent  adjustments  made  to  reflect 
actual  expenditures  incurred  rather  than 
the  estimates  which  were  developed  2 
years  ago.  Western  has  also  developed 
more  realistic  projections  which  are 
derived  from  more  current  budget 
documents  and  the  Engineering  "Ten 
Year  Construction  and  Replacement 
Plan"  for  future  years.  Western  agrees 
that  the  added  transmission  line 
segments  will  cause  an  increase  to 
transmission  service  costs  to  all  Western 
customera  and  that  under  the  ciurent 
transmission  rate  this  is  equitable. 

EnTironmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  the  environmental 
assessment  or  EIS. 

Executive  Order  12291 

DOE  has  determined  that  this  rate 
acti(m  is  not  a  major  rule  within  the 
meaning  of  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  In  addition. 
Western  is  exempt  from  secticms  3. 4, 
and  7  of  that  order  and  therefore  will 
not  prepare  a  regulatory  impact 
statement. 


Availability  of  InfiKmatioa 

Information  regarding  this  rate 
adjustment,  inchiding  PRS's,  comments, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  powCT  rates,  is  available  for  public 
review  in  the  Phoenix  Area  Office. 
Western  Area  Power  Administration. 
Office  of  the  Assistant  Area  Manager  for 
Power  Marketing.  61S  South  43rd 
Avenue,  Phoenix.  Arizona  8500&-5313: 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates,  1627 
Cole  Boulevard.  Golden.  Colorado 
80401-3398;  and  Western  Area  Power 
Administration,  Office  of  the  Assistant 
Administrator  for  Washington  Liaison, 
room  8G-061,  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

Subouseioa  to  Federal  Energy 
Regulatory  ComniMioB 

The  rates  herein  confirmed,  approved, 
and  placed  in  efiiect  on  an  interim  basis, 
togeUier  with  supporting  docimients. 
will  be  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursiunt 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
August  1. 1993,  the  Rate  Schedules 
INT-^n  and  INT-NFTl.  The  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis,  pending  FERC 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis,  through 
July  31. 1996. 

Issued  in  Washington,  DC.  July  14, 1993. 
Robot  L  Saa  Martin. 
Acting  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy. 

Rate  Schedule  INT-FTl 

Pacific  North  weslPacific  Southwest 
Intertie  Proiect  Schedule  of  Rates  for 
Firm  TrensmiseioB  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
August  1, 1993. 

Step  Two:  The  first  day  of  the  first  fiiU 
billing  period  begiiming  on  or  after 
October  1. 1995,  and  will  remain  in 
effect  through  July  31, 1998.  imtil 
superseded,  whichever  occurs  first 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 
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Applicable 

To  finn  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  North%vest- 
Pacific  Southwest  Intertie  Project  (AC 
Inteitie)  system  at  points  of 
interconnection  %vith  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service 

Alternating  cxirrent  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One 

Firm  Transmission  Service  Charge: 
$4.46  per  kilowatt  per  year  for  each 
kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0,372 
per  kilowatt. 

Step  Two  I 

Firm  Transmission  Service  Charge: 
$8.01  per  kilowatt  per  year  for  each 
kilowatt  delivered  at  the  point  of 
delivery,  as  established  by  contract: 
payable  monthly  at  the  rate  of  $0.6675 
per  kilowatt. 

Adjustments 

For  Reactive  Power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  vdth  the  transmission  and 
delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract.  i . 

Billing  for  Unauthorized  Overruns: 

For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obUgation, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 


UMI 


Rate  Schedule  INT-NFTl 

Pacific  Nocthwest-Padfic  Southwaat 
Intertie  Pro^ 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service 

Effective 

Step  One:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
August  1. 1993. 

Sep  Two:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1, 1095,  and  will  remain  in 
effect  throu^  July  31, 1908,  until 
superseded,  whichever  occurs  first. 

Available 

Within  the  marketing  area  served  by 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project. 

Applicable 

To  nonfirm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project  (AC 
Intertie)  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  on  a 
bidirectional  basis,  less  losses,  to  points 
of  delivery  on  the  AC  Intertie  system 
estabUshed  by  contract. 

Character  and  Conditions  of  Service 

Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Rate 

Step  One 

Nonfirm  Transmission  Service 
Charge:  1.00  mills  per  kilowatthour  of 
the  scheduled  or  delivered 
kilowatthours  at  the  point  of  delivery, 
established  by  contract:  payable 
monthly. 

Step  Two 

Nonfirm  Transmission  Service 
Charge:  1.52  mills  per  kilowatthour  of 
the  scheduled  or  delivered 
kilowatthours  at  the  point  of  delivery, 
established  by  contract:  payable 
monthly. 

Adjustments 

For  Reactive  power 

None.  There  shall  be  no  entitlement  to 
transfer  of  reactive  kilovolt-amperes  at 
points  of  delivery,  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  contractor  and  contracting  officer  or 
their  authorized  representatives. 

For  Losses 

Capacity  and  energy  losses  incurred 
in  connection  with  the  transmission  and 


delivery  of  capacity  and  energy  under 
this  rate  schedule  shall  be  supplied  by 
the  customer  in  accordance  with  the 
service  contract 

(FR  Doc.  93-18586  Piled  8-3-93;  8:45  am] 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

(FRL-4687-4] 

Agancy  Intomwtion  Coliactlon 
ActlvttlM  Umtor  0MB  Review 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

AcnoN;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  V.S.C 
3501  et  seq],  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

0ATE8:Comment8  must  be  submitted  on 
or  before  September  3, 1993. 
FOR  FURTHER  MFORMATMN.  OR  TO  OBTAIN 
A  COPY  Of  TMS  ICR,  CONTACT:  Sandy 
Farmer  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention.  Pesticides  and 
Toxic  Substances 

Title:  Compliance  Requirement  for  the 
Child-Resistant  Packaging-(EPA  ICR 
No.:  0616.05: 0MB  No.:  207(M)052). 
This  is  B  reouest  for  extension  of  the 
expiration  oate  of  a  currentiy  approved 
collection. 

Abstract:  Under  section  25(c)(3)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  and  the  EPA 
Child-Resistant  Packaging  (CRP) 
program,  pesticide  registrants  must 
per^rm  testing  necessary  to  certify  that 
packaging  for  pesticides  and  devices  are 
child-resistant.  They  must  review 
performance  testing  data  to  ensure  that 
it  will  support  their  CRP  certification. 
Registrants  must  obtain,  and  submit  to 
EPA,  production  data  necessary  to 
support  a  claim  that  a  product  should  be 
exempt  from  CRP  compliance 
requirements.  Registrants  must  submit 
to  EPA  the  certification  of  compliance 
and  they  must  keep  records  of  all  the 
information  gathered  in  support  of  the 
certification.  The  Agency  uses  the 
information  to  ensure  compliance  with 
FIFRA. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 


Federal  Regiater  /  Vol.  58.  No.  148  /  Wednesday.  August  4.  1993  /  Notices 


41471 


information  is  estimated  to  average  1.5 
hours  per  respondent  for  reporting  and 
30  minutes  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Respondents:  Chemical  registrants. 

Estimated  No.  of  Respondents:  476. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  952  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223Y).  401  M  Street,  SW.. 

Washington,  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW..  Washington,  DC 

20503. 

Dated:  June  18, 1993. 
Paul  Lapalay, 

Director.  Regulatory  Management  Division. 
(FR  Doc.  93-18574  Filed  8-3-93;  8:45  am] 
nUMQCOOC 


[FRL-4687-6] 

Public  Water  Supply  Suparvialon 
Program;  Program  Raviaion  fbr  tha 
State  of  Washington 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Washington  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 
Washington  has  adopted  drinking  water 
regulations  for  total  coliforms  and  the 
treatment  of  siuface  water.  EPA  has 
determined  that  these  sets  of  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 
All  interested  parties  may  request  a 

gublic  hearing.  A  request  for  public 
earing  must  be  submitted  by 
September  3, 1993  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 


is  made  by  September  3, 1993,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  September  3. 
1993. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Department  of  Health  (IX)H],  Division  of 

Drinking  Water.  Airdustrial  Center. 

Building  «3,  Olympia,  Washington 
DOH  Northwest  Regional  Office,  1511  Third 

Avenue,  9719,  Seattle,  Washington 
DOH  Eastern  Regional  OfTice,  West  924  Sinto 

Avenue,  Spokane,  Washington 
Environmental  Protection  Agency,  Region  10 

Library,  1200  Sixth  Avenue,  Seattle, 

Washington 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall.  EPA,  Region  10. 
Ground  Water  and  Drinking  Water 
Branch,  at  the  EPA  address  given  above, 
telephone  (206)  553-1890. 

Dated:  July  27, 1993. 
lane  S.  Moore, 

Acting  Regional  Administrator . 
[FR  Doc.  93-18576  Filed  8-3-93;  8:45  ami 
BRUNO  COM  I 


[OPPE;  FFU.-4687-4] 

Enhancamant  of  tha  Pestlclda 
Residues  Information  System; 
Availability  of  Document 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  document  "Enhancement 
of  the  Pesticide  Residues  Information 
System"  is  available  to  the  public.  This 
report  contains  an  updated  version  of 
pesticide  food  residue  data  base 
published  on  June  18. 1991  (56  FR 
27961).  Hard  copy  and  mircofiche 
copies  of  the  report  can  be  purchased 
through  the  National  Technical 


Information  Service  (NTIS).  Electronic 
searches  of  the  data  base  may  also  be 
purchased.  Ordering  information  is 
provided. 

DOCUMENT  DESCRVTION:  The  Pesticide 
Residues  Information  System  (PRIS)  was 
developed  by  the  U.S.  Enviommental 
Protection  Agency's  Office  of  Policy. 
Planning  and  Evaluation  (OPPE)  in 
1989.  The  data  base  availability  was 
announced  in  June,  1991.  The  document 
made  available  today  is  an  updated 
version  of  the  1991  data  base.  The 
current  data  base  contains  more  than 
500.000  analyses  for  329  distinct 
pesticides  (and  degradates)  on  over 
100,000  food  samples.  Fresh  agricultural 
commodities  comprise  approximately 
76  percent  of  the  samples,  while 
processed  foods  comprise  24  percent. 
Data  were  obtained  from  four  sources: 

(1)  Data  compiled  by  Agricuhure 
Canada  from  various  Canadian  agencies; 

(2)  State  monitoring  data  compiled  by 
the  Food  and  Drug  Administration's 
Food  Contam  program; 

(3)  Data  from  member  companies 
compiled  by  National  Food  Processors 
Association;  and 

(4)  Data  for  private  laboratories  of 
Scientific  Certification  Systems,  Inc. 

Volume  1  is  a  description  of  the  data 
base  and  includes  examples  of  different 
uses  of  PRIS.  Volume  2  contains  a 
listing  of  the  data  records  which  have 
been  added  to  PRIS  since  the  1991 
release.  Information  on  the  development 
of  the  Oracle  software  system  and 
electronic  searches  of  the  data  are 
available  in  NTIS  publication  PB91- 
154591. 

OROERMG  MFOMMATION:  Volume  1  has 
been  assigned  the  NTIS  number  PB93- 
209013.  The  price  is  $17.95  ($9.00  for 
microfiche).  Volume  2  has  been 
assigned  the  NTIS  number  PB93- 
209021.  The  price  is  $44.50  ($17.50  for 
microfiche).  Orders  may  be  placed  by 
telephone  to  the  NTIS  order  desk  and 
charged  against  American  Express, 
VISA,  Mastercard,  or  sent  by  mail  with 
a  check,  money  order  or  account 
number. 

ADDRESSES:  National  Technical 
Information  Services,  Attn:  Order  Desk. 
5285  Port  Royal  Road,  Springfield.  VA 
22161  (703-487-4650). 
DATA  BASE  SEARCHES:  For  information 
on  procedures  for  having  electronic  data 
base  searches  carried  out,  contact 
Dynamac  Corporation  (301-417-6126). 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  C.  Reinert.  Waste  and  Chemical 
Policy  Division  (PM-220).  Office  of 
Policy.  Planning  and  Evaluation.  EPA, 
401  M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
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Rm  3224  Waterade  Mall.  EPA.  (20^ 

260-7557). 

Dated:  Jvif  29. 1993. 
Kkhard  MorpMtani. 
Director,  O/flvB  of  Poticf  AKoiytu. 
fPR  Doc  93-18589  Piled  8-3-93;  8:45  am) 


[OP^-40M1:  FRI^-4Ca»-1) 

HFRA  Scientific  Advisory  Panel 
Subpanei;  Open  Meeting         j 

agency:  Environmantal  Protscticm 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  ■  1-day  meeting 
of  the  Federal  Insectidde,  Fungicide, 
and  Rodentidde  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanei  to 
review  and  conunent  an  the  Agency's 
antimicrobial  test  methodology  research 
initiatives.  The  meeting  urill  be  open  to 
the  public. 

DATES:  The  meeting  vrill  be  held  on 
Tuesday,  August  24, 1993,  firora  9  a.m. 
to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs.  Rm.  1126, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 
FOR  FURTHER  MTORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (H7509C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401 M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  819B,  CM 
«2, 1921  Jefferson  Davis  Midway, 
Arlington.  VA  (703)  305-5369. 
SUPPLEMENTARY  MF0RMAT10N:  The 

Agency  wants  the  SAP  Subpanei  to 
focus  on  several  specific  issues  which 
have  arisen  during  the  course  of  the 
EPA-funded  research  on  the  various  test 
methods.  EPA  is  seeking  comments  on 
the  water  purifier  protocol,  the 
tuberculoddal  test  method  research,  the 
sporicidal  test  method  research,  the 
virucidal  test  method  research,  the 
injured  cells  research,  and  the  statistical 
analysis. 

Copies  of  documents  relating  to  this 
review  process  may  be  obtained  by 
contacting:  By  mail:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 


Protactioa  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  1128,  CM 
•2. 1921  JefEarson  Davis  Highway. 
ArUngton,  VA  (703)  305-5805. 

Any  member  of  the  public  wishing  to 
submit  wrritfeen  comments  should 
contact  Robert  B.  Jaeger  at  the  address 
or  telephone  numher  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Subpanel's  agenda. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits  and 
upon  edvance  notice  to  the  Designated 
Federal  (MBdal,  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  I^anel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Subpanei,  but  oral 
statements  before  the  Subpanei  are 
limited  to  approximately  5  minutes. 
Since  oral  statements  will  be  permitted 
only  as  time  permits,  the  Agency  urges 
the  public  to  submit  written  comments 
in  lieu  of  oral  presentations. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidmtial  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
proosdures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
will  be  available  for  public  inspection  in 
Rm.  244  Bay  at  the  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  All 
statements  will  be  made  a  part  of  the 
record  and  will  be  taken  into 
consideration  by  the  Subpanei. 

Persons  wishmg  to  msKe  oral  and/or 
written  statements  should  notify  the 
Designated  Federal  Offida)  and  submit 
10  copies  of  a  summary  no  later  than 
August  16, 1993,  in  order  to  ensure 
appropriate  consideration  by  the 
Subpanei.  Copies  of  the  Subpanel's 
report  of  their  recommendations  will  be 
available  5  to  10  working  days  aftw  the 
meeting  and  may  be  obtained  by 
contacting  the  Public  Docket  and 
Freedom  of  Infbnnatioo  Section  at  the 
address  or  telephone  number  given 
.above. 


Dated:  )u)y  26, 1993. 
Doeglae  D.  CHipC. 

Dinctor,  Office  of^tticide  Programs. 
[PR  Doc.  93-18353  Filed  8-3-93;  8:45  am) 


[PF-S74;  FRL-4577-3] 

Biologic,  Inc^  el  aL;  Filing, 
Amendmenla,  and  a  Withdrawal  of 
Peaticlde  PetHione 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON;  Notice. ■ 

summary:  EPA  annoimces  the  filing  of  a 
pesticide  petition  (Biologic.  Inc.).  the 
amendment  of  two  pesticide  petitions 
and  a  food  additive  petition  (E.I.  DiiPont 
de  Nemoure  k  Co..  Inc.  and  FMC  Co.). 
and  die  withdrawal  of  one  pesticide 
petition  (American  Cyanamid  Co.). 
ADDRESSES:  By  mail,  submit  written 
comments,  identified  by  the  document 
control  iQumber  IPF-5741,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  *2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  writtm 
comments  will  be  available  for  ptiblic 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  aWORHATION  CONTACT:  By 
mail:  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protecticm  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 
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Product  Manager 

Office  locatlorViBlephone  num- 
ber 

Address 

Rita  Kumar  (PM  10) 

Rm.  212.  CM  #2.  703-305-6502 
Rm.  204.  CM  #2.  703-305-6100 

1921  Jefferson  Davis  Hwy..  Ailtngton.  VA. 

George  LaRocca  (PM  13)  

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  a  food 
additive  petition  as  follows  proposing 
the  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities. 

Initial  Filing  of  Pesticide  Petition 

1.  PP3E4209.  Biologic.  Inc.,  11  Lake 
Ave.  Extension,  Danbury,  CT  06811,  has 
submitted  to  EPA  a  petition  for 
teflubenzuron  technical  to  establish  an 
import  tolerance  for  various  agricultural 
commodities  as  follows:  cabbage  at  .4 
part  per  milHon  (ppm);  pome  fruits  at  .7 

Epm;  potatoes  at  ,05  ppm;  meat,  meat 
yproducts,  fat,  kidney,  and  hver  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
.01  ppm:  meat,  meat  byproducts,  fat, 
kidney,  and  liver  of  poultry  at  .05  ppm; 
eggs  at  .05  ppm;  and  milk  at  .01  ppm. 
(PM  10) 

Amended  Pesticide  Petitions  and  Food 
Additive  Petition 

2.  PP  4F3120.  E.I.  DuPont  de  Nemours 
A  G).,  Inc.,  Agricultural  Products, 
Walker's  Mill,  Barley  Mill  Plaza,  P.O. 
Box  80038,  Wihnington,  DE  29880-0038. 
has  submitted  to  EPA  a  section  F 
amendment  to  PP  4F3120,  which 
appeared  in  the  Federal  Registor  of 
August  15. 1984  (49  FR  32678).  The 
petition  was  originally  filed  by  Shell  Oil 
Co.  and  proposed  a  tolerance  of  0.5  ppm 
on  sugar  beets  and  10.0  ppm  on  sugar 
beet  tops.  Du  Pont's  amended  petition 
proposes  that  tolerances  be  established 
for  residues  of  the  insecticide  (S)-cyano 
(3-phenoxyphenyl)methyl  (S)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate, 
the  principal  isomer,  and  its  enantiomer 
(R)-cyano(3-phenoxyphenyI)methy]  (RJ- 
4-chloro-alpha-(l- 
methylethyl)benzeneacetate,  and  its 
diastereomers,  (S)H7ano(3- 
phenoxyphenyUmethyl  (R)-4^1oro- 
alpha-(l-methylethyl)benzeneaceate, 
and  (R)-cyano(3-phenoxypheny])melhyl 
(S)-4-chloro-aIphiB-(l- 
methylethyl)benzeneacetate,  in  or  on 
sugar  beet  tops  at  5.0  parts  per  million 
(ppm)  and  sugar  beet  roots  at  0.5  ppm. 
(PM13) 

3.  PP  7F3546.  In  the  Federal  Register 
of  November  25, 1987  (52  FR  45237), 
EPA  issued  notice  of  the  petition  filed 
by  FMC  Corp.,  Agricultural  Chemical 
Group,  2000  Market  St.,  Philadelphia, 
PA  19103.  proposing  to  amend  40  CFR 
part  180  by  establishing  a  regulation  to 


permit  residues  of  the  insecticide 
bifenthrin(2-methyl|l.l'-biphenyll-3- 
yl)methyl-3-(2-chloro-3,3,3-trifluoro-l- 
propenyl)-2,2- 

dimethylcyclopropanecarboxylate)  and 
its  metabolite,  4'hydroxy  in  or  on  com 
(field,  seed,  pop)  grain  at  0.05  ppm, 
silage  (forage)  at  2.0  ppm,  stover 
(fodder)  at  4.0  ppm;  milk  at  0.02  ppm; 
milk  fat  at  0.20  ppm;  meat  at  0.10  ppm. 
fat  at  0.30  ppm,  and  meat  byproducts  at 
0.10  ppm  of  goats,  hogs,  horses,  and 
sheep.  FMC  Corp.  has  submitted  an 
amended  petition  for  the  chemical  that 
proposes  Uiat  tolerances  for  it  be 
established  as  follows:  Com  (field,  seed, 
pop)  grain  at  0.05  ppm  (No  detectable 
residues  were  found  in  grain  at 
exaggerated  rates,  and  the  proposed 
tolerance  is  based  on  method 
sensitivity),  silage  (forage)  combined 
residue  of  bifenthrin  plus  4'-OH 
bifenthrin  at  2.0  ppm,  stover  (fodder) 
combined  residue  of  bifenthrin  plus  4'- 
OH  bifenthrin  at  5.0  ppm;  milk,  fat  at 
1.0  ppm  (reflecting  0.1  ppm  in  whole 
milk):  meat  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.05  ppm;  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  1.0 
ppm;  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.10 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography.  (PM  13) 

4.  FAP  4H5437.  E.I.  DuPont  de 
Nemours  ft  Co.,  Inc.,  Agricuhural 
Products,  Walker's  Mill,  Barley  Mill 
Plaza,  P.O.  Box  80038.  Wilmington,  DE 
29880-0038,  has  submitted  to  EPA  a 
section  F  amendment  to  food  additive 
petition  (FAP)  4H5437,  which  appeared 
in  the  Federal  Register  of  August  15, 
1984  (49  FR  32678).  The  petiUon  was 
originally  filed  by  Shell  Oil  Co.  and 
proposed  a  tolerance  of  5.0  ppm  on 
sugar  beet  pulp,  dehydrated.  Ehi  Pont's 
amended  petition  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  (S>cyano  (3- 
phenoxyphenyl)methyl  (S)-4-chIoro- 
alpha-(l-methylethyl)benzeneacetate, 
the  principal  isomer,  and  its  enantiomer 
(R)-cyano(3-phenoxyphenyl)methyl  (R)- 
4-chloro-alpoa-(l- 
methylethyDbenzeneacetate,  and  its 
diastereomers,  (S)-cyano(3- 
phenoxyphenyUmethyl  (R)-4-chloro- 
a]pha-(l-methylethy))benzeneaceate, 
and  (R)-cyano(3-phenoxyphenyI)methyl 
(S}-4-chloro-aIpha-(l- 
metbylethyUbenzeneacetate,  in  or  on 


dehydrated  sugar  beet  pulp  at  2.5  ppm. 
(PM13) 

Withdrawal  of  Pesticide  Petition 

5.  PP  2F2627.  The  American 
Cyanamid  Co.,  Agricultxiral  Research 
Division,  P.O.  Box  400,  Princeton,  N) 
08543-0400,  has  withdrawn  without 
prejudice  to  future  filing  the  tolerance 
petition,  PP  2F2627,  for  all  cropland  for 
use  of  Amdro  Technical  Insecticide. 
Notice  of  filing  of  PP  2F2627  appeared 
in  the  Federal  Register  of  Febmary  24, 
1982  (47  FR  8089).  (PM  13) 

Authority:  7  U.S.C  346a  and  371. 

Dated:  July  24, 1993. 

Lawrence  E.  CuUeen, 

Acting  Director,  Re^strotion  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-18351;  Filed  S-3-93;  8:45  am) 
MUJNO  CODE  «M-SO-r 

[PP  2041 57/r64a;  FRL  4633-7] 

EntomofMthogen;  Amendment  to 
Establishment  of  Exemption  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  an 
amendment  to  an  establishment  of  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insecticide 
fungal  entomopathogen  Beauvaria 
bassiana,  NaturaUs-L  strain,  in  or  on 
certain  raw  agricultural  commodities. 
DATES:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
on  January  18. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM)  18,  Registration  Division  (H7505C) 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM«2. 1921  Jeffisrson  Davis 
Highway,  Arlington,  VA,  703-305-7690. 
SUPPLEMENTARY  MPORMATION:  In  the 
Federal  Register  of  March  24. 1993  (58 
FR  15872).  EPA  issued  a  notice  that 
Fermone  Corp.,  Inc.,  2620,  37th  Drive, 
Phoenix,  AZ  85009,  had  requested  in 
pesticide  petition  (PP)  2G4157  the 
establishment  of  an  exemption  fit)m  the 
requirement  of  a  tolerance  for  residues 
of  the  insecticide  fungal 
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entomopathogan  Beauvaria  bassiana, 
Naturalis-L  strain,  in  or  on  the  following 
raw  agrioiltural  commoditMs:  Cotton 
seed;  peanuts;  peanut  forage:  paonut 
hay;  tomatoes;  lettuce;  cantaloupe;  and 
lettuce  for  control  of  boll  weevil, 
whiteflies  and  leafhoppers.  This 
document  gives  notice  that  Fermone 
Corp.  has  amended  the  petition,  (PP) 
2G4157,  to  add  the  following  raw 
agricultural  commodities:  cabbage  and 

f>eppers  for  control  of  whiteQias  and 
eafhoppws. 

This  temporary  exemptioa  firant  dw 
requirement  of  a  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordanca  with  the  provisions  of 
experimental  use  pwmit  53871-EUP-l, 
which  is  being  issued  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  a  tolerance  ha»been 
established  cm  the  condition  that  the 
pesticide  be  used  in  accordanca  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Fermone  Corporation,  Incorporated, 
must  immediately  notify  the  BPA  of  any 
findings  from  the  experimental  use 
permit  that  have  a  bearing  on  safety. 
The  company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  on 
January  18, 1994.  Residues  remaining  in 
or  on  the  raw  aghcultiiral  commodities 
after  this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  tsrm  of,  and 
in  accordance  with,  the  provisions  of 
the  experimental  use  permit  and 
temporary  exemption  from  the 
requirement  of  tolerance.  This 
temporary  exemption  from  the 
requirement  of  a  tolnance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  expenanca  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocatim  is  necessary  to 
protect  the  public  health. 

The  OfEca  of  iAaaagemeni  and  Budget 
has  exempted  this  notice  from  the 


requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Slat.  1184.  5  U.S.C.  601-812). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  axamptioDS  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
numbw  of  small  entities.  A  certification 
statement  to  this  aOact  was  published  in 
the  Federal  Ragjatar  of  May  4. 1981  (46 
PR  24950). 

AaAarHr-  21  U^C.  346a{i). 

EMed:  Jalj  24. 19S3. 

Lawrence  E.  Qillwan. 

Acting  Dinctor.  Registration  Drrisioa.  Offica 
of  Pesticide  Proffonm. 

[PR  Doc.  9»-1S3S0  Filed  8-3-93;  8:45  am) 


A  copy  of  the  proposed  order  has 
been  lodged  with  the  clerk  of  the  United 
States  District  Court  for  the  District  of 
Columbia.  Cities  are  also  available 
from  Diane  Weeks,  Air  and  Radiation 
Division  (LE-132A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460  (202)  260-7620.  Written 
comments  should  be  sent  to  John  T. 
Hannon,  Esq.  at  the  above  address  and 
must  be  submitted  on  or  before 
September  3, 1992. 

Dated:  July  28. 1993. 
Gerald  U.  Ywarts, 
Acting  General  Counsel. 
[FR  Doc.  93-18572  FiM  8-3-93: 8:45  am) 
BHJJNacOOCi 
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Proposed  Setttenwnt,  Ctean  Air  Act 
CItlnnSuH 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKNH:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  as  amended 
("Act"),  notice  is  hereby  given  of  a 
proposed  partial  consent  order  in  the 
following  casea:  Sieira  Club  v.  Carol  14. 
Browner.  No.  93-0124  (D.CD.C.)  and 
Sierra  Club  et  al.  v.  Carol  M.  Browner, 
No.  93-0125  (D.CJ).C). 

These  citizen  suits  were  filed  under 
section  304(a}  of  the  Clean  Air  Act,  42 
U.S.C.  7604.  and  allege  that  EPA  failed 
to  meet  certain  mandatory  deadlines 
under  title  I  of  the  Act.  as  well  as 
deadlines  under  the  Gean  Air  Act 
Amendments  of  1990. 

This  partial  consent  decree,  in 
conjunction  with  a  partial  decree  lodged 
with  the  court  on  June  10, 1993  (see  58 
FR  35451.  July  1, 1993)  will  resolve  all 
claims  arising  in  these  matters. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  order  from  persons  who  were 
not  named  as  parties  or  intervenors  to 
the  litigation  in  questions.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdrew  consent  to  the  proposed  (xder 
if  the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 


[FRL-4687-2] 

PropoMd  ModiflcaHon  of  tfw  NPDES 
GerMraf  ParmH  for  th«  Wettvm  Portion 
of  th«  Oiftsr  Contlnentai  Sheff  (OCS)  of 
the  CUM  of  MmIco  (GMG290000> 

AGENCY:  Environmental  Protection 

Agency. 

ACTKW:  Notice  of  Proposed  NPDES 

General  Permit  Modification. 

SUMMARY:  EPA  Region  6  today  proposes 
to  modify  the  National  Pollutant 
Discharge  Elimination  System  (NTOES) 
genera)  permit  for  the  Western  Portion 
of  the  Outer  Contineotal  Shelf  of  the 
Gulf  of  Metxico  (No.  GMG290000)  for 
discharges  from  existing  and  new 
dischargers  in  the  Offahore  Subcategory 
of  the  Chi  and  Gas  Extraction  Point 
Source  Category  (40  CFR  part  435. 
subpart  A).  The  existing  permit, 
published  at  57  FR  54642  on  November 
19, 1992  authorized  discharges  from 
exploration,  development,  and 
production  facilities  currently  in  and 
discharging  to  Federal  waters  of  the  Gulf 
of  Mexico  seaward  of  the  outer 
boundary  of  the  territorial  seas  off 
Louisiana  and  Texas.  As  proposed,  the 
permit  modification  addresses  recently 
promulgated  Oil  and  Gas  Offshore 
Subcategory  guidelines,  permit 
modification  requests  from  the  oil  and 
gas  industry,  and  monitoring 
requirements  now  unnecessary. 

DATES:  Comments  must  be  received  by 

September  3, 1993. 

ADDRESSES:  Comments  should  be  sent 

to;  Regional  Administrator  Region  6, 

U.S.  Environmental  Protection  Agency, 

1445  Rosa  Avenue,  Dallas,  Texas  75202- 

2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ellen  Caldwell,  Region  6,  U.S. 

Environmental  Protection  Agency,  1445 

Ross  Avenue,  Dallas.  Texas  7520Z-Z733. 
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Telephone:  (214)  655-77513.  A  draft 
permit  including  the  propoMd 
modifications  and/or  a  net  ihe«t  more 
fully  explaining  the  propoMl  may  be 
obtained  from  Ms.  Caldwrell.  In 
addition,  the  Agency's  cunent 
administrative  record  on  the  proposal  it 
available  for  examination  at  ue  Region's 
Dallas  offices  during  nonnal  working 
hours  after  providing  Ms.  Caldwell  24 
hours  advance  notice. 
tUPPLEMBfTAfrr  mmmAVOtt:  Pursuant 
to  section  301(a)  ot  the  Clean  Water  Act 
"CWA".  33  use  1311(a).  dischai«e  of 
pollutants  to  waters  of  the  United 
States,  the  territorial  seas,  and  the 
contiguous  zone  are  unlawful  except  as 
authorized  by  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  by  EPA  (or  an  approved 
state)  in  accotdanoe  with  CWA  section 
402,  33  use  1342.  EPA  Region  6  issued 
such  a  permit  for  western  Gulf  of 
Mexico  facilities  in  the  Offshore 
Subcategory  of  tbe  Oil  and  Gas 
Extraction  Category  on  November  19, 
1992  at  57  FR  54642.  EPA  now  proposes 
various  modifications  to  that  permit  and 
solicits  comment  on  them.  Only 
comments  on  the  proposed 
modifications  are  solicited. 

Ofibhore  Subcategury  Guideliiiaa 

When  it  issued  the  current  permit, 
EPA  Region  6  was  aware  the  Agency 
intended  to  publish  Offshore 
Subcategory  Guidelines  (Guidelines) 
based  on  the  Best  Available  Technology 
Economically  Achievable  (BAT)  early  in 
the  term  of  the  permit.  Rather  than 
delaying  permit  reissuance  until 
promulgation  of  the  Guidelines.  Region 
6  based  the  permit's  BAT  limitations  on 
its  best  professional  judgment  and 
included  a  reopener  provision  in  the 
permit  allowing  subslsquent 
modification  of  BAT  effluent  limitations 
in  the  OCS  permit  that  are  less  stringent 
than  the  new  Guidelinea.  On  March  4, 
1993,  EPA  published  the  Guidelinea  at 
58  FR  12453  and  they  ara  now  effective. 

In  accordance  with  the  Guidelines. 
EPA  now  proposes  to  decrease  oil  and 
grease  limits  on  produced  water, 

Erohibit  the  disdiaige  of  produoed  sand, 
mit  discharges  of  oil  and  grease  in  well 
treatment,  completion  and  workovar 
fluids  to  the  same  limits  as  exist  for 
produced  water,  allow  a  partial  toxicity 
test  to  measure  compliance  with  the 
drilling  fluid  toxicity  limit,  and  require 
the  use  of  the  static  sheen  test  method 
for  monitoring  fne  oil  in  drilling  fluids, 
drill  cuttings,  and  well  treatment, 
completion,  and  workover  fluids. 

Industry  Modificatimi  Raqueat 

After  the  final  permit  was  signed,  oil 
and  gas  industry  representatives 


contacted  Ragioo  6  contending  that  the 
modal  used  by  EPA  to  calculate  critical 
dihition  vahMS.  OORMKl.  rendered 
unduly  stringent  dilution  values 
because  it  did  not  aocuratelv  account  for 
various  conditions  under  which  some 
OBabon  fKilities  discharge  w  could 
discharge  woduced  water.  They  also 
provided  ua  Region  with  new  data  cm 

Sroduced  water  discharges 
emonstrating  the  existing  permit's 
dilution  Csctors  might  have  unnecessary 
adverse  effects  on  s  significant  number 
of  OfEriiors  oil  and  gas  operators. 
After  examination  of  tne  newly 
available  data.  EPA  Region  6  believes 
that  ad|ustmeots  in  its  application  of 
CORMDCl  may  be  appropriate.  Based  on 
changes  in  dispersion  modeling  and 
changes  to  model  input  parameters  for 
the  density  gradient,  current  speed, 
discharge  pipe  orientation,  and  distance 
between  discharge  pipes  and  the  sea 
floor.  EPA  Region  6  proposes  to  modi^ 
the  permit's  ti^le  of  critical  dilutions  for 
compliance  testing  of  produced  water. 
Industry  representatives  have  also 
requested  a  permit  provision  providing 
an  option  to  use  diffiisers  to  achieve 
greater  dilution  when  facilities  are 
unable  to  meet  the  toxicity  limits  at  the 
proposed  critical  dilutions.  The 
specifics  of  sudi  an  option  have  not 
been  included  in  the  proposed  permit; 
however,  comments  are  requested  on 
how  a  diffuser  option  might  be  added  to 
the  permit  end  the  necessity  of  a 
diffuser  option.  EPA's  preferred  option 
for  allowing  the  use  of  diffusers  is  to 
require  permittees  wishing  to  use  a 
diffuser  to  design  it  using  the  0ORMIX2 
model  with  similar  modifications  and 
input  parameters  as  used  in  developing 
the  proposed  dilution  value 
modification.  After  installation  of  such 
a  diffuser,  those  permittees  would  be 
required  to  demonstrate  no  chronic 
toxicity  at  the  dilution  modeled  using 
C0RMDC2. 

In  connection  with  its  modification 
request,  the  oil  and  gas  industry 
suggested  that  EPA  should  provide  a 
short  phase-in  {>eriod  for  the  modified 
produced  water  toxicity  limits  to  enable 
operators  requiring  facility 
improvements  for  compliance  time  to 
maike  those  improvements.  EPA  is 
considering  issuing  either  a  general 
administrative  compliance  order  or  a 
number  of  individual  administrative 
OHnpliance  orders  to  cover  such 
facilities.  Each  facility  requesting 
coverage  under  such  an  order  would 
have  to  demonstrate  it  was  violating  the 
produced  water  toxicity  limit  and 
describe  its  plans  for  coming  into 
compliance  with  that  limit  as 
expeditiously  as  possible,  but  no  later 
than  within  6  months  of  the  permit's 


modificatirai.  EPA  solicits  comments  on 
this  spproudi. 

EPA  also  proposes  other  relatively 
minor  riunges  to  the  existing  permit's 
monitoring  requirements  in  response  to 
the  modification  request.  If  adopted, 
those  modifications  will  delete 
mcmitoring  requirements  for  gross  alpha 
radiation  and  groas  beta  radiation, 
largsly  because  of  test  interference 
caused  by  high  dissolved  solids 
concentrations  in  produced  water. 
Discharges  of  source  water,  source  sand, 
uncontaminated  bilge  water,  and 
uncontaminated  freshwater  will  be 
allowed  without  monitoring  for  free  oil 
when  platforms  sre  immanned.  Also, 
miscellaneous  discharges  at  the  sea  floor 
of  blowout  preventer  fluids,  muds, 
cuttings,  and  cement  will  ba  allowed 
during  times  of  poor  visibility  without 
requiring  operators  to  conduct  a  static 
sheen  test  whidi  cannot  be  applied  to 
those  disdiarges. 

Inlbrmational  Monitoring 

EPA  Region  6  also  proposes  to  delete 
various  permit  monitoring,  record 
keeping,  and  reporting  requirements 
intended  soMv  for  collecting  data  in 
anticipation  of  developing  future  permit 
limitatimis  on  a  best  professional 
judgment  basis.  They  are  volume 
estimates  of  well  treatment,  completion, 
and  woricover  fluids,  deck  drainage,  and 
drill  cuttings;  flow  estimates  for  sanitary 
waste  wster  and  oil  content  for  muds 
and  cuttings.  Publication  of  the  Ofbhore 
Guidelines  eliminates  the  need  for 
dewloping  such  permit  limits. 

The  propoeed  produoed  water  critical 
dilution  tables  and  a  summary  of  all 
permit  limitatiana  and  monitoring 
requirements  in  the  permit,  including 
the  proposed  changes,  are  in  appeudix 
A  of  this  Federal  Register  notice.  As 
indicated  above,  additional  information 
is  available  tm  request. 

Other  Legal  Bequirements 

Oil  Spill  Requirements 

Section  311  of  the  CWA,  "the  Act", 

Erohibits  the  discharge  of  oil  and 
azardous  msterials  in  harmful 
quantities.  Discharges  that  are  in 
compliance  with  NPDES  permits  are 
excluded  from  the  provisions  of  section 
311.  However,  the  permit  does  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other,  unauthorized  dischirges  of  oil 
and  hazardous  materials  which  are 
covered  by  section  311  of  the  Act. 

Endangered  Species  Act 

The  National  Marine  Fisheries  Service 
(NMFS)  and  the  United  States  Fish  and 
Wildlife  Service  (USFWS)  have 
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previously  cnncurrad  in  writing  with  an 
EPA  finding  that  issuance  of  the  OCS 
permit  would  not  adversely  affect  any 
threatened  or  endangered  species  or  its 
critical  habitat  While  the  proposed 
changes  to  the  produced  water  toxicity 
limits  are  less  stringent  at  the  end  of 
pipe,  they  continue  to  prohibit  toxicity 
as  modeled  at  the  edge  of  the  mixing 
zone.  Other  proposed  changes  render 
the  permit  more  stringent.  Accordingly, 
the  Region  now  finds  that  adoption  of 
the  propoKsed  changes  is  unlikely  to 
adversely  affect  any  threatened  or 
endangered  species  or  its  critical 
habitat.  The  Region  will  request  written 
conourence  from  NMFS  and  USFWS  on 
its  finding  of  no  adverse  affect. 

Ocean  Discharge  Criteria  Evaluation 

For  discharges  into  waters  located 
seaward  of  the  inner  boimdary  of  the 
territorial  seas,  CWA  section  403 
requires  that  NPIKS  permits  consider 
guidelines  for  determining  potential 
degradation  of  the  marine  environment. 
These  Ocean  Discharge  Criteria  (40  CFR 
part  125,  subpart  M)  are  intended  to 
"prevent  unreasonable  degradation  of 
the  marine  environment  and  to 
authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR6S942,  October  3, 1980]. 

When  the  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  general  permit 
was  reissued  (57  FR  54642  November 
19, 1993)  EPA  determined  that 
discharges  in  compliance  with  the 
permit  would  not  cause  unreasonable 
degradation  of  the  marine  wivironment. 
Proposed  changes  to  the  permit  which 
will  make  it  more  stringent  include: 
lower  oil  and  grease  limits  for  produced 
water,  oil  and  grease  limits  for  well 
treatment,  completion  and  workover 
fluids,  and  prohibition  on  discharges  of 
produced  sand.  The  only  major 
proposed  modifications  rendering  the 
permit  less  stringent  are  the  critical 
dilutions  at  which  produced  water  must 
show  no  chronic  toxicity.  These 
proposed  modifications  are  based  on 
new  and  more  accurate  dispersion 
modeling  and  information  on  discharge 
conditions  and  will  not  render  the 
toxicity  limit  insufficient  for  its  purpose 
of  ensuring  no  toxicity  at  the  edge  of  the 
mixing  zone.  Because  dispersion 
modeling  shows  that  there  will  be  no 
toxicity  at  the  edge  of  the  mixing  zone, 
several  permit  requirements  are  more 
stringent  than  the  existing  permit,  and 
none  of  the  other  permit  limits  are  less 
stringent  than  the  existing  permit. 
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discharges  in  compliance  with  this 
proposed  permit  modification  will  not 
cause  unreasonable  degradation  of  the 
marine  environment. 

Coastal  Zone  Management  Act 

The  proposed  modified  permit  is 
more  stringent  than  the  existing  OCS 
General  Permit  due  to  the  new  limits  for 
oil  and  grease  in  produced  water,  and 
well  treatment,  completion  and 
workover  fluids,  the  prohibition  of 
discharge  of  produced  sand,  and  the 
requirement  that  permittees  use  the 
static  sheen  test  method  for  monitoring 
of  free  oil  except  deck  drainage.  The 
existing  permit  was  determined  to  be 
consistent  with  local  and  state  Coastal 
Zone  Management  Plans  (CZMP).  Since 
this  proposed  modified  permit  is  more 
stringent,  EPA  has  determined  that  the 
activities  authorized  by  this  proposed 
permit  are  consistent  with  local  and 
state  Coastal  Zone  Management  Plans 
(CZMP).  The  proposed  modified  permit 
and  consistency  determinations  will  be 
submitted  to  the  State  of  Louisiana  for 
interagency  review  at  the  time  of  public 
notice. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  tjrpes  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  Marine  Sanctuaries  Program, 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  The  Flower  Garden 
Banks  has  been  determined  to  be  a 
marine  sanctuary  and  is  within  the  area 
covered  under  this  permit.  The  permit 
prohibits  discharge  in  areas  of  biological 
concern,  including  marine  sanctuaries, 
and  none  of  the  proposed  modifications 
will  affect  that  prohibition. 

State  Water  Quality  Standards  and 
State  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  this  NPDES 
general  permit,  no  state  waters  are 
affected  by  the  discharges  it  authorizes. 
Thus,  the  state  water  quality 
certification  provisions  of  CWA  section 
401  do  not  apply  to  the  permit  or 
proposed  modification. 


Executive  Order  1229 J 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  order.  It  should  be  noted,  however, 
that  EPA  in  fact  prepared  a  regulatory 
impact  analysis  in  connection  with  its 
promulgation  of  the  Guidelines  and 
submitted  it  to  the  OMB  and  included 
it  in  the  public  review.  See  58  FR  12492. 
Each  of  the  proposed  permit 
modifications  which  will  increase 
industry  compliance  costs  was 
considered  in  that  regulatory  impact 
analysis  and  review. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  204O- 
0004  (discharge  monitoring  reports). 

The  existing  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  general  permit 
(GMG290000)  requires  regulated 
facilities  to  submit  a  notice  of  intent  to 
be  covered  and  submit  discharge 
monitoring  reports  to  EPA.  When  it 
issued  the  permit,  EPA  estimated  it 
would  take  an  affected  facility  three 
houra  to  prepare  the  request  for 
coverage  and  38  hours  per  year  to 
prepare  discharge  monitoring  reports. 
The  proposed  modifications  will  not 
increase  these  burdens. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  Guidelines, 
EPA  prepared  an  economic  impact 
analysis  showing  they  would  directly 
impact  no  small  entities.  See  58  FR 
12492.  Based  on  those  findings,  EPA 
Region  6  certifies,  pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  that  the 
permit  modifications  proposed  today 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Dated:  July  26, 1993. 
Myron  O.  Knudaon, 

Director.  Water  Management  Divisiort,  Region 
6. 
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Appendix  A.— Table  1  (Sheet  1  of  5):  Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth 
Difference  Between  Discharge  Pipe  and  Sea  Floor  o  to  4  Meters 


Discharge  rats  (bM^ 

Pipe  diametof 

day) 

>0"to3" 

>3"to5'' 

>6''tor 

>rto9" 

>9"toir 

>  11"  to  16" 

>16" 

0  to  500 „ 

501  to  1.000 

1,001  to  2.000 ^.^.. 

2.001  to  3.000 

0.17 
0.45 
1.39 
1.66 
1J7 
1.94 
1.90 
1.86 
1.81 
.    1.77 
1.73 
1.56 
1.43 
1.34 

0.17 
0.40 
1.08 
1.39 
1.60 
1.77 
1.93 
2.07 
2.20 
2.32 
^43 
2.64 
2.48 
2.39 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.66 
1.78 
1.89 
1.99 
2.08 
2.49 
2.85 
3.13 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.78 
1.81 
1.86 
2.16 
2.47 
2.75 

0.17 
0.40 
1.08 
1.32 
1.45 
155 
1.63 
1.70 
1.76 
1.81 
1J6 
2.03 
2.17 
2.42 

0.17 
0.40 
1.08 
1.32 
1.45 
1.55 
1.63 
1.70 
1.76 
1.81 
1.86 
2.03 
2.17 
2.29 

0.04 
0.08 
0.16 
1.32 
1.45 
1.55 
1J3 
1.70 
1.78 
1J1 
1J8 
2M 
2.17 
2.29 

3  001  to  4.000 

4,001  to  5.000 

5.001  to  6.000 

6.001  to  7.000  ............ 

7,001  to  8.000 

8.001  to  9.000 

9.001  to  10.000 

10,001  to  15,000 

15,001  to  20,000 

20,001  and  above 

Table  1.— (Sheet  2  of  5):  Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference 
Between  Discharge  Pipe  and  Sea  Floor  Greater  Than  4  Meters  to  6  Meters 


Discharge  rats  (bbi/ 

Pipe  diameter 

day) 

>0"to3" 

>3"to5" 

>5"to7- 

>r'to9" 

>  9"  to  11" 

>irtoi6'' 

>ir 

0  to  500 „ 

501  to  1,000 

0.04 
0.16 
0.42 
0.80 
1.40 
1.05 
1.15 
1.22 
1.21 
1.19 
1.17 
1.09 
1.02 
0.96 

0.04 
0.15 
0.37 
0.68 
1.15 
0.94 
1.02 
1.10 
1.17 
1.24 
1.30 
1.56 
1.75 
1.69 

0.04 

0.15 
0.37 
0.65 
1.04 
0.86 
0.83 
1.00 
1.06 
1.12 
1.17 
1.41 
1.59 
1.76 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.28 
1.45 
1.59 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0J7 
1.01 
1.06 
1.09 
1.23 
1.33 
1.46 

0.04 
0.15 
0.37 
0.65 
1.04 
0.86 
0.92 
0.97 
1.01 
1.05 
1.09 
1.23 
1.33 
1.40 

0.04 

OQfi 

1,001  to  2,000 

0  10 

2,001  to  3,000 

0  IS 

3,001  to  4.000 

4,001  to  5.000 

5.001  to  6.000 -.. 

6,001  to  7.000 

7.001  to  8.000 

8,001  to  9.000 - 

9,001  to  10.000 

0.19 
0J6 
0.92 
0.97 
1i)1 
1.06 
1  OB 

10,001  to  15.000 

15.001  to  20.000 

20,001  and  above 

123 
1.33 
1.40 

Table  1.— (Sheet  3  of  5):  Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference 
Between  Discharge  Rpe  and  Sea  Floor  Greater  Than  6  Meters  to  8  Meters 


Discharge  rate  (bbl/ 

Pipe  diaTieler 

day) 

>0"to3" 

>3"to5" 

>5"tor 

>  r  to  9" 

>  9" to  11" 

>11"to16" 

>16" 

0  to  500  

0.04 
0.07 
0.20 
0.35 
0.56 
0.85 
1.26 
0.78 
0.83 
0.89 
0.69 
0.84 
0.80 
0.76 

0.04 
0.07 
0.18 
0.32 
0.50 
0.74 
1.08 
0.71 
0.76 
0.80 
0.84 
1.01 
1.15 
1.32 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.95 
0.66 
0.70 
0.74 
0.78 
0.94 
1.07 
1.18 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.94 
0.65 
0.66 
0.71 
0.7< 
0.87 
0.99 
1.09 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.94 
0.85 
0.68 
0.71 
0.74 
0.85 
0.93 
1.02 

0.04 
0.07 
0.18 
0.31 
0.46 
0.67 
0.94 
0.65 
0.68 
0.71 
0.74 
0.85 
0.93 
0.99 

004 

501  to  1  COO 

0  07 

1.001  to  2,000 

007 

2,001  to  3,000 

010 

3.001  to  4  000 

0  13 

4.(301  to  5.000 

017 

5.001  to  6,000  ...„ 

6.001  to  7.000 

0.20 
065 

7,001  to  8,000 

068 

8.001  to  9,000 

0  71 

9,001  to  10.000 

0  74 

10.001  to  15.000 

15.001  to  20.000 

20.001  and  above 

0.85 
0.93 
0.99 
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Table  1.— (Sheet  4  of  5):  Produced  Water  Critical  Dilution  (Percent  Effluei^)  Depth  Difference 
Between  Discharge  Pipe  and  Sea  Floor  Greater  Than  8  Meters  to  12  Meters 


Oischargs  nM  (bbl/ 

Pipe  diameter 

>0"to3" 

>3'to5'' 

>5''tor 

>  7"  to  r 

>  9"  toll" 

>  11"  to  16" 

>16" 

0  to  500 

501  to  1.000  -.. 

1,001  to  2.000. — 

2.001  to  3,000 

0.04 
0.07 
0.11 
0.14 
0.17 
0.33 
0.45 
0.61 
0.80 
1.06 
0.56 
0.63 
0.61 
0.56 

0.04 
0.07 
0.10 
0.13 
0.16 
0.31 
0.41 
0.55 
0.72 
0.94 
0.52 
0.63 
0.72 
0.80 

0.04 
0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.50 
0.66 
0.85 
0.50 
0.60 
0.68 
0.75 

0.04 
0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.49 
0.63 
0.80 
0.48 
0.57 
0.65 
0.72 

0.04 
0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.48 
0.63 
OJ&O 
0.48 
0.56 
0.62 
0.68 

0.04 
0.07 
0.10 
0.13 
0.16 
0.29 
0.38 
0.49 
0.63 
0.80 
0.48 
0.56 
0.62 
0.66 

0.04 
0.07 
0.10 
0.13 

3,001  to  4.000 

0.16 

4,001  to  5.000  .- 

5,001  to  6.000  .- 

6  001  to  7J0O0 

0.11 
0.13 
0.15 

7  001  to  8  000 

0,17 

8.001  to  9.000  .- 

9  001  to  10.000 

0.19 
0.48 

10,001  to  15.000 

15.001  to  20.000 

20.001  and  above 

0.56 
0.62 
0.66 

Table  1.— (Sheet  5  of  5):  Produced  Water  Critical  Dilution  (Percent  Effluent)  Depth  Difference 
Between  Discharge  Pipe  and  Sea  Floor  Greater  Than  12  Meters 


Oischaraerato  (bbl/ 

Pipe  diameter 

>0"to3" 

>3"to5" 

>5"tor 

>  r'  to  9" 

>  9"  to  11" 

>  11"  to  16" 

>16" 

to  500 

501  to  1.000 

1,001  to  2.000 

0.04 
0.07 
0.11 
0.14 
0.17 
0.21 
0.24 
0.28 
0.32 
0.36 
0.41 
0.28 
0.31 
1.07 

0.04 
0.07 
0.10 
0.13 
0.16 
0.20 
0.23 
0.26 
0.30 
0.34 
0.38 
0.84 
1.01 
1.15 

0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.29 
0.32 
0.36 
0.83 
0.99 
1.13 

0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.28 
0.31 
0.35 
0.81 
0.97 
1.11 

0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.28 
0.31 
0.35 
0.80 
0.67 
1.09 

0.04 
0.07 
0.10 
0.13 
0.16 
0.19 
0.22 
0.25 
0.28 
0.31 
0.35 
0.80 
0.67 
1.08 

0.04 
0.07 
0.10 

2.001  to  3.000 

3,001  to  4.000 

0.13 
0.16 

4,001  to  5.000 

0.19 

5,001  to  6.000 

0.22 

6.001  to  7.000 

7,001  to  8.000  .>„ 

8,001  to  9.000 „.. 

9,001  to  10.000 

0.25 
0.28 
0.31 
0.35 

10,001  to  15.000  .„ 

15.001  to  20.000 

20.001  tni  above 

0.80 
0.67 
1.08 

Table  2.— €ffluent  Limitations,  Prohibitions  and  Monitoring  Requirements 


UMI 


Regulated  arxl  mon- 
itored dtecharged  pa- 
rameter 

Discharge  limitatfon/pro- 
hibition 

Monitoring  requirement 

Diechafge 

Measurement 
frequency 

^"'JSSJS^ 

Recorded 
value(s) 

DrtllinQ  Fluid 

Free  01 

No  free  oH 

Once  week ^  

Once/month 

Once/end  of 

wells. 
Once/month 

Once/hour  1  

Once/hour  1  

Oncepdorto 
drilling  each 
wen". 

Statk:  sheen  

Grab 

Grab 

Gfftb  

Number  of  days 
sheen  ob- 
served. 

96-hr  LC50. 

96-hr  LC50. 
96-hr  LC50. 

Tojddtya  96-hr  LC50 

Discharge  Rate „ 

Oischarg*  Rate  for  oon- 
trolled  diacherge  rato 
areas*. 

Mercury  ami  cadmium ... 

30.000  ppm  daily  mini- 
mum. 

30,000  ppm  monMy  av- 
erage minimum. 
1.000  benelsAMjur 

(see  Fioure  1) 

Estimate  

Measure  

Aosoiviion 

Spectro-photom- 
•try 

Max.  hourly 

rate. 
Max.  hourly 

rate. 

mg  mercury^ 

barite. 
mg  cadmium/kg 

barite. 

No  discharge  of  drilUng 
fluids  to  which  (write 
has   been   added,    if 
siich    barite   contains 
mercury  in  excess  of 
1.0  mg/kg  or  cadmium 
In  excess  of  3.0  mg^g 
(dry  weight). 
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Table  2.— Effluent  Limitations.  Prohibitions  and  Monitoring  Requirements— Continued 

Regulated  and  nrwo- 
Itored  discharged  pa- 
rameter 

Discharge  HmitatkxVpro- 
MMion 

Monitoring  requirement 

Discharge 

Measuren)ent 

Sample  type^ 

Recorded 

frequency 

mettod 

vaiue(s) 

ON    Based    or    Inverse 

No  discharge. 

Emulston           Drilling 

Rukte. 

OH  Contaminated  Drilling 
Ruids 

No  discharge. 

Diesel  Ott 

No  discharge  ol  drilling 
flukto  to  which  dissel 

■ 

Mineral  Oil  

oN  has  been  added. 
Mineral  oH  may  be  used 
only  as  a  carrier  fluM 

(transporter  fluM),  lu- 

brictty  additive,  or  piH. 

Drilling  Cuttings 

Free  oil  

No  free  ott 

OnrA\MAAif  1 

Static  sheen 

Number  of  day* 
sheen  ob- 

served. 

Toxfcity*  96-hr  LC50 

30,000  ppm  daily  mini- 
mum. 

Orwe/montti 

Once/end  of 

Grab  

96-twLC50 

Grab 

96-hr  LC50. 

weU3. 

30,000  ppm  monthly  av- 
erage minimum. 

Once/month 

Grab  

96-hr  LC50 

Mercury  and  cadmium ... 

No  discharge  of  cuttings 

Once  prior  to 

Absorptkxi 

mg  mercury/kg 

gerterated  using  driB- 

drilling  each 

Spectio-pfKMom- 

bartte. 

ing  fluids  to  which  bar- 

well*. 

atry 

mg  cadmium/kg 
tMfta. 

ite  has  been  added.  If 

such    barite    contains 

mercury  in  excess  of 

1 .0  n)g/kg  or  cadmium 

in  excess  of  3.0  mg/Vg 

(dry  weight). 

Cuttings          generated 

f4o  discharge. 

using  Oil  Based  or  In- 

verse  Emulsk>n   Drill- 

ing Rukls. 

Cuttings          generated 

No  discharge. 

using     Oil     Contami- 
nated Drilling  Fluids. 

Cuttings          generated 
using  drilling  fluids  to 
which  Diesel  Oil  has 
t)een  added. 

Cuttings          generated 
using  drilling  fluids  to 
which  Mineral  Oil  has 
been  added. 

No  discharge. 

Mineral  oil  may  be  used 
only  as  a  carrier  fluid 
(transporter  fluW),  lu- 
bricity additive,  or  pill. 

Deck  Drainage 

Free  OH 

No  free  oil 

Once/dayT 

VifiliAl  fthAAn 

Number  of  days 
sheen  ob- 

served. 

Produced  Water 

Oil  arxl  grease 

42  mg/1  da!y  max.,  29 
mg/l  monthly  average. 

Once/monlh 

Grab* 

Daily  max.. 
monthly  aver- 

age. 

Toxicity  

7-day      average      rrlln. 
NOEC»  and  monthly 

Rate  Depend- 
ent'*. 

Grab 

Lowest  f^OEC 

fof  eittier  of 

average  min.  NOECo. 

Vwtwospe- 
daa. 

Radium  226  and  228 

Monitor 

Rate  Depend- 
ent ♦•. 

Grab    

pCMNsr. 

Bioaccumulationfa. 

Ftow  (MOD) 

Once/month 

Estimate 

Montt>ly  Aver- 
age. 

Produced  Sand 

No  Discharge.  ■ 

Free  oil  

Well  treatment  fluids  ^o,  comple- 

No free  oil 

Once/day 

Statk:  sheen 

Number  of  days 
■hnnn  ob- 

tion    fluids  ^0,    and    worKover 

Oil  &  Grease 

42  mg/1  daily  max.,  29 
mgfl  nfHjnthly  avg  

Grab* 

fluids  ^0  (includes  packer  fluids). 

served. 

Daily  max., 

monthly  aver- 
age. 
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TiiBLE  2.— Effluent  Umitatiohs,  PROMemoNS  and  Monttowng  Reqwrements— Continued 


Regulated  and  mon- 
itored dtocharged  pa- 
ramatar 

OtactiaigslrniMlorVpro- 
Nbilion 

lyionAoring  requiremer)t 

DiMKwrge                 ^ 

Meaauament 
frequency 

method 

Recorded 
value(s) 

Sanitafy    waste  •>    continuousiy 
manned  by  10  or  mors  per- 
sons. 

Sanitary    wasls»    continuousiy 
manned  by  9  or  fewer  persoiw 
or  intermiltenlly  by  any  number. 

Domestic  waste  <« 

MisceUaneous  discharges:  Desa- 
Mzaion  unit  dtecharge;  blow- 

Residue  chlorine  «> 

SoHds » 

Solids 

Solids 

Free  oN  

No  FkMling  Solids 

No  Hoaling  solids 

No    loatng    solids    or 

toam. 
Nokaaoi 

Onca^tmonlh 

OnceAjay  ...» 

OnceWay  ...~ 

Once/day 

Once/week  It .... 

Grab  

Otnervation 

Observation 

CXwervatlon '6  .. 
Visual  sheen  .... 

Concentration. 

Number  of  days 
solids  ob- 
served. 

Number  of  days 
solids  ob- 
served. 

Number  of  days 
observed. 

Number  of  days 

sheen  ob- 
sen/ed. 

uncontaminated    bilge    water; 
uncontaminated       freshwater 
mud,  cuttings  and  cement  at 
seafloor  unconlaminaled  sea- 
water,  boier  bkiwdown;  source 

water  and  sand;  dtotomaceoua 
earth  filter  metSa:  exceee  ce- 
ment slurry. 

- 

'  ^Suspended  p«vt»jlate  phase  (SPP)  with  Uyaidopsm  bahim  talowing  approved  test  method.  The  sample  shall  be  \akon  beneath  the  shale 
shaker,  or  if  there  are  no  retuma  across  the  anatier  thsn  the  sample  must  be  taken  from  a  k>cation  that  is  characteristic  of  the  overall  mud 
system  to  be  dtacharged. 

3  Sainvia  shaH  be  taken  after  the  final  tog  run  is  completed  and  prior  to  bulk  dtocharge. 

4  See  Appendix  A,  Discharge  Ftate  Graph. 

•This  intonratfon  shal  be  recorded  but  not  reported  unless  otherwise  requested  by  EPA. 
•Analyses  shal  be  cortducted  on  each  new  stock  of  barite  used. 

'When  dtocharging  «id  facility  is  manned,  ivtonitorirtg  shai  be  acoompMahed  during  times  when  observation  of  a  visual  sh«»en  on  the  surface 
of  the  receiving  water  is  possible  in  the  vk:inity  of  the  discharge. 

•  IMay  be  based  on  the  arithmetk:  average  of  tour  grab  sample  results  in  the  24  hr.  period. 

•  See  Ttf)le  1 ,  ^topendbt  A. 

«oNo  dtecharge  of  prtorrty  poMutanls  except  in  trace  amounts.  Information  on  the  specific  chemtoal  compositton  shall  be  recorded  but  not 
raported  unless  requested  by  EPA. 

i*VVhen  dtocherging  for  muds,  cuttings,  and  cement  at  the  sealloor  and  bkMvout  preventer  fluid.  AH  other  miscellaneous  discharoes:  wtten 
discharging,  discharge  is  authorized  only  during  times  wtien  visual  sheen  obaenranon  is  possible,  unless  the  statk:  sheen  method  is  used. 
Uncontaminated  seawater  uncontaminated  freshwater,  source  water  and  source  sand,  uncontaminetad  bilge  water,  and  uncontaminated  ballast 
water  from  piatforms  on  automatk;  purge  systems  may  be  discharged  without  monitoring  from  plattorms  «Mch  are  not  manned. 

t'Any  facility  wtitoh  properly  operates  and  maintains  a  marine  sanitatton  dewtoe  (MSO)  that  compliea  with  pollution  control  standards  and 
regultfions  undsr  sectkxi  312  of  the  Act  shall  be  deemed  to  be  in  compliance  with  permit  limitabons  for  sanitary  waste.  The  MSO  shall  be  tested 
yearly  for  proper  operatton,  and  test  results  maintained  at  the  facility. 

«3Hach  mettiod  CN-66  DPD  approved.  Minimum  of  1  mg/l  and  maintained  as  ctose  to  this  concentratton  as  possible. 

«4The  dtoc^wrga  of  food  waste  is  prohibited  within  12  nauttoal  mUes  from  nearest  land.  Comminuted  food  waste  able  to  pass  through  a  25  mm 
mesh  screen  (apprcndmately  1  Inch)  may  be  discharged  more  than  12  neaitical  miles  from  nearest  land. 

^•Monitoring  snaB  be  accomplished  during  daylight  by  viauaf  obeerwation  of  the  surface  of  tie  receiving  water  in  the  vicinity  of  sanitary  and 
domestic  wests  outfalls.  OtMervations  shall  be  made  following  eitier  the  morning  or  nwUm  meals  at  a  time  of  maximum  estimated  discharge. 

i*Oncs/yew  for  discharges  from  0  bbl/day  to  499  bbl/day,  once/quacler  for  discharges  from  500  bbl/day  to  4,599  bbi/day,  and  once/month  for 
dncharges  of  4,600  bbl^y  and  greater. 

''See  Part  I.B.4.(b)  of  this  Permit 
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FEDERAL  MARITIME  COMMISSION 

Oc— n  Fralght  Fonrarttor  UcMtM; 
R«voc«tiorw 

Notice  is  hereby  given  that  the 
following  ocsan  freight  forwarder 
Ucenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwaiden.  46  CFR  part  510. 


License  Number:  3485 

Name:  John  R.  Soares  &  Co. 

Address:  2227  So.  Gamett,  Ste.  109, 
Tulsa,  OK  74129 

Date  Revoked:  June  25, 1993 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3284 

Name:  Sonco  International  Corporation 

Address:  4920  S.  Lewis.  #110.  Tulsa.  OK 
74105 

Date  Revoked:  July  10, 1993 


Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Bryaal  L.  VaoBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  93-18529  Filed  8-3-93;  8:45  ami 
BNXMO  eooc  STse-ei-M 

AgmMMnl(s)  FiM;  Trans-Atlantte 
Agreomont 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihng  of  the 
following  agreenent(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Conunission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Reguter  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-011375-009. 

Title:  Trans- Atlantic  Agreement 

Parties: 

Atlantic  Container  Line 

Cho  YanB  Shipping  Co. 

Sea-Land  Service,  Co. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  BV 

Hapag  Lloyd  AG 

Mediterranean  Shipping  Co. 

DSR-Senator  Joint  Swvice 

Polish  Ocean  Lines 

Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportation  Maritima  Mexicana, 

S.A.  de  C.V. 
Tecomar  S.A.  de  C.V. 
P&O  Container  Limited 
Nippon  Yusen  Kaisha 
Neptime  Orient  Lines  Ltd. 

Synopsis:  The  proposed  amendment 
would  expand  the  functions  of  the 
Market  Survey  Committee. 

Dated:  July  30, 1993. 

By  Order  of  the  Federal  Maritime 
Cominission. 
Ranald  D.  Marphy, 
Assistant  Secretary. 

[FR  Doc.  93-18590  Filed  &-3-93: 8:45  am] 
HLUNQ  COOC  tTSS-tt-H 


Agr*«m«nt(«)  Fli«d;  Tampa  Bay  Port 
Authorfty/Tampa  Bay  intamational 
Tarminala,  Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
CommissiiHi  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  1918,  as 
amended  (39  Stat.  75  Stat.  763. 46 
U.S.C.§814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Conunission,  1100  L  Street 
NW.,  room  10325.  Interested  parties 
may  submit  protesU  or  commenta  on 
each  agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 


the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
commenta  and  protests  are  found  in 
S  560.7  of  title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
docxmient  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200792. 

Title:  Tampa  Bay  JPort  Authority/Bay 
International  Terminals,  Inc.  Domestic 
Inboiud  Incentive  Iron  or  Steel  Articles 
Wharfage  Agreement 

Parties: 

Tampa  Bay  Port  Authority  ("Port") 

Tampa  Bay  International  Terminals, 
Inc. 

Filing  Agent:  Harold  E.  Welch, 
Registered  Practitioner,  Tampa  Port 
Authority,  P.O.  Box  2192,  Tampa, 
Florida  3360. 

Synopsis:  The  Agreement  provides  for 
the  Port  to  assess  an  incentive  wharfage 
rate  of  $1.00  per  net  ton  on  domestic 
inbound  iron  or  steel  articles  subject  to 
a  minimum  aimual  volume  of  1,000  net 
tons. 

Dated:  July  30, 1993. 
By  Order  of  the  Federal  Maritime 
Cominission. 

Keaald  D.  Murphy. 

Assistant  Secntaiy. 

(PR  Doc.  93-18591  Filed  8-30-93;  8:45  ami 

■LUNO  CODE  trafr-et-M 


(CO.  1,  Amdt  No.  23] 

Organization  and  Functlona  of  tha 
Fadaral  Marttima  Commiaalon 

The  following  delegation  is  made  to 
the  Director,  Bureau  of  Tariffis, 
Certification  and  Licensing,  by 
amending  Commission  Order  1,  Section 
9,  as  revised,  Specific  Authorities 
Delegated  to  the  Director,  Bureau  of 
Tari&,  Certification  and  Licensing  by 
adding  subsection  9.19  to  read  as 
follows: 

9.19  Authority  contained  in  46  CFR 
514.8(d)(4)(ii)  to  approve  minor  changes 
and  additions  to  transaction  set  data  for 
the  ATFI  system.  Such  minor  changes 
include  additions  to  any  of  the 
following  term  and  reference  lista: 
Qties;  States  and  provinces;  Countries; 
Porta:  Omtainer  sizes;  Container  types; 
Container  temperatures;  Hazard  codes; 
Inland  modes.  Packaging  types.  Rate 
Bases;  Service  types;  Stuffing  mode; 
Stripping  mode;  and  Currencies. 


Deted:  July  29. 1993. 
WilUoaD.  Hathaway. 
Chairman. 

{FR  Doc.  93-18592  Filed  ft-3-93;  8:45  am) 
COOK  STM  StHI 


FEDERAL  RESERVE  SYSTEM 

GrtggavUla  Bancaharaa,  Inc.; 
Formation  of,  AcqulaHlon  by,  or 
Margar  of  Bank  HoMIng  Companiaa 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  tne 
Reserve  Bank  indicated  for  thiat 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requesta  a  hearing  must 
include  a  statement  of  why  a  Mrritten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  Csct  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  Dresented  at  a  hearine. 

Comments  regarding  mis  application 
must  be  received  not  later  than  August 
27, 1993. 

A.  Federal  Rasarra  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  GriggsviUe  Bancshares,  Inc., 
GriggsviUe,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
National  Bank  of  GriggsviUe, 
GriggsviUe,  Illinois. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  July  29, 1993. 
Jaouler ).  JehaeoB, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-18545  Filed  8-3-93;  8:45  am) 
MLUNQ  COOK  «ne-ei 


Hallmark  Capital  Corp.;  FonnatkNi  of, 
Acquialtion  l»y,  or  Margar  of  Bank 
Holding  Companiaa;  and  Acquialtion 
of  Nonbanklng  Company 

The  company  listed  in  this  notice  has 
appUed  under  $  225.14  of  the  Board's 
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Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  undernctkn  3  of  the 
Bank  Holding  Ck)mpany  Act  (12  U.&C 
1842)  to  become  a  bank  holding 
company  or  to  acauire  voting  securities 
of  a  bank  or  bank  nolding  company.  The 
listed  company  has  also  appUeid  under 
S  22S.23(a)(2)  of  RegulaticA  Y  (12  CFR 
225.23(a)(2)]  for  the  Board's  approval 
under  section  4(cH8)  of  the  Bank 
Holding  Company  Ad  (12  U.S.C 
1843(cM8))  and  $  225.21(a}  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbenking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
beudng  and  permissible  fior  bank 
holding  companies,  or  to  engsge  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throu^ont  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o£Sces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
questicm  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
{HtKluce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  pouible  adverse  eSscts,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggriswed  by 
approval  of  the  propoeaL 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  net  later  than  August  27, 
1993. 

A.  Federal  Reserve  Bank  of  CUcago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hallmark  Capital  Corp.,  West  Allis, 
Wisconsin;  to  beccmie  c  bsnk  holding 
company  by  acqmring  100  percent  of 
the  voting  shares  of  West  Ailis  Savings 
Bank,  West  Ailis,  Wisconsin. 

In  connection  with  tills  application. 
Applicant  also  proposes  to  engage  de 
novo  in  making,  acqiiiiing.  or  sanridng 
loans  as  other  extansians  of  credit 


pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Govamon  of  the  Fsdaral  Rswrve 
Syatem,  fu\j  29, 1993. 

AssociatB  Secntary  oftha  Board. 

(FR  Doc  93-18546  Piled  8-3-tta:  8:45  am] 


ItagnoUa  dtatm  Corporation:  Nollco  of 
AppHcatkm  to  Engoga  do  novo  in 
PonnlaalWo  NontenUnB  Acttvltloo 

The  company  listed  in  diis  notice  has 
filed  an  application  under  §  225.23(a)(l} 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  spproval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  eithar  directly  or 
throi^  a  subsidiary,  in  a  nonhanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  and  peimissible  for  bank 
holding  companiea  Unless  othsrwise 
noted,  such  activitiaa  will  be  conducted 
throughout  the  United  Statee. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  penona  may 
express  their  vieuvs  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  La  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenUng  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcaticm 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  24, 
1993. 


1.  Magnolia  State  Corporation.  Bay 
Springs,  Mississippi;  to  engage  de  novo 
through  its  subsidiary.  Jones  County 
Finance  Co.,  Laurel,  Mississippi,  in 
making,  acquiring  or  servicing  loans  or 
other  extensions  of  credit  pursuant  to  § 
22S.25(b)(l)  of  the  Boerd's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  29. 1993. 
jMUiiftr  J.  Jefcnson, 
Associata  Secretary  of  the  Board. 
[FR  Doc.  9^18547  FUed  8-3-93;  8:45  am] 


A.  Federal  tsssrre  Beak  of  Atlanta 
(Zana  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Contort  for  Diooooo  Control  and 
Provontion 

[Program  Announcement  Number  3S8) 

Occupationally  ftolatod  Tuborculoaio 
•nd  Tuborcuious  Infoctlon  In  Hoolth* 
Cora  Worfcoro;  Notlco  of  AvollaWlity  of 
Funda  for  Hacal  Vow  1993 

Introduction 

The  Canters  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  with 
health-care  focilities  for  developing 
model  programs  based  on  the  most 
current  CDC  guidelines  for  the 
prevention  of  the  transmission  of 
tuberculosis  to  and  among  health-care 
workers. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Heelthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  SaJfety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Section  2(K8)  of  the  Occupational  Safety 
and  Health  Act  of  1970  [29  U.S.C. 
669(a)]  and  the  Pubhc  Health  Service 
Act,  sections  301(a)  and  317,  (42  U.S.C. 
241(a)  and  247b],  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  health- 
care mdlities  treating  patients  with 
active  tuberculosis,  local  and  state 
health  departments,  or  iiniversities  with 
close  woitdng  relationships  with  full 
service  hospitals  treating  patients  with 
active  tidierculosis.  Because  this 
cooperative  agreement  is  directed  at 
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preventing  the  transmission  of 
tuberculosis  to  and  among  health-care 
workers  and,  in  so  doing,  may  require 
changes  in  their  work  procedures, 
applicants  will  be  limited  to  those  who 
may  affect  changes  in  work-practice 
policy. 

Availability  of  Funds 

Approximately  $215,000  is  available 
in  FY  1993  to  fund  2  to  4  awards.  It  is 
expected  that  the  average  award  will  be 
$33,000,  ranging  from  $40,000  to 
$115,000.  It  is  expected  the  awards  will 
begin  on  or  about  September  30, 1993, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  up  to  5 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  l>e  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  assist  recipient  health- 
care organizations  in  developing  model 
programs  which  will  protect  the  health 
of  affected  workers  through  the 
identification  of  activities  and 
procedures  to  prevent  the  transmission 
of  tuberculosis  in  the  workplace.  The 
focus  of  those  programs  will  be  to 
increase  the  compliance  of  health-care 
facilities  and  health-care  workers  with 
the  most  current  CDC  guidelines  for 
prevention  of  tuberculosis  in  health-care 
settings. 

The  specific  objective  of  these 
cooperative  agreements  is  to  develop 
program  models  for  the  prevention  of 
transmission  of  tuberculosis  among 
health-care  workers  through  the  optimal 
and  practical  application  of  protective 
guidelines  and  related  strategies. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC/NIOSH  shall 
be  responsible  for  conducting  activities 
imder  B.,  below: 

A.  Recipient  Activities 

1.  Determine  the  extent  to  which 
selected  health-care  facilities  have 
adopted  the  1990  (or  most  recent) 
guidelines  and/or  other  approaches  in 
their  efforts  to  prevent  TB  transmission. 

2.  Monitor  implementation  of  the 
1990  guidelines  and  to  define  specific 
obstacles  to  full  implementation 
encountered  at  these  selected  facilities. 

3.  Periodically  monitor  TB  skin  test 
conversion  rates  and  new  TB  cases  for 
various  categories  of  health-care 
workers  in  these  selected  facilities  over 


the  anticipated  3-  to  5-year  period  of 
this  project. 

4.  Evaluate  the  change  over  time  in 
TB  skin  test  conversion  rates  and  new 
TB  cases  for  health-care  workers  in 
these  selected  facilities  with  respect  to 
level  of  implementation  of  the  1990 
guidelines  over  the  anticipated  3-  to  5- 
year  period  of  the  project. 

5.  Evaluate  the  effectiveness  of 
various  TB  transmission  controj 
methods  (or  combinations  of  methods) 
in  preventing  the  transmission  of  TB  in 
health-care  workers. 

6.  Develop,  implement,  and  evaluate 
strategies  to  maximize  compliance  with 
the  current  CDC  guidelines. 

7.  Document  aoility  to  affect  changes 
in  work-practice  policies. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific,  epidemiologic, 
engineering,  environmental,  and  clinical 
technical  assistance  (as  needed)  to  the 
recipient  for  successful  completion  of 
this  project. 

2.  Collaborate  with  recipient  on  the 
methods  for  the  collection,  tabulation 
analysis,  and  publication  of  data  related 
to  the  project. 

3.  Assist  in  the  development  of  the 
overall  plan  or  study  design  for  this 
project. 

4.  Assist  in  the  design  and 
implementation  of  the  evaluation  plan 
for  the  project. 

5.  Coordinate  the  training  of  the 
appropriate  grantee  staff  in  technical 
and  scientific  procedures  necessary  for 
the  successful  completion  of  the  project. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Responsiveness  to  the  objective  of 
the  cooperative  agreement  including:  (a) 
applicant's  understanding  of  the 
objective  of  the  proposed  cooperative 
agreement  and,  (b)  the  relevance  of  the 
proposal  to  the  objective.  (20%) 

2.  Applicant's  ability  to  provide  the 
staff,  knowledge,  and  other  resources 
required  to  perform  the  applicant's 
responsibilities  in  this  project,  and  to 
describe  the  approach  to  be  used  in 
carr>-ing  out  those  responsibilities. 
(20%) 

3.  Steps  proposed  in  planning  and 
implementing  this  project,  and  the 
respective  responsibiUties  of  the 
applicaot  for  carrying  out  those  steps. 
(20%) 

4.  Schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  for 
evaluating  the  accomoUshments.  (20%) 

5.  Qualification  and  time  allocation  of 
the  professional  staff  to  be  assigned  to 


this  project  and  the  facilities, 
equipment,  and  other  resources 
available  for  performance  of  this  project. 
(20%) 

6.  The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds.  (Not  Scored) 

Executive  Order  12372  Review 

The  applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  the  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  m,  Oanti 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305,  no  later  than  30  days  after  the 
application  deadline  date.  (A  waiver  for 
the  60  day  requirement  has  been 
requested.)  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explaia"  for  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  . 
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Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Fonn  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Pnxniremant  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305. 
on  or  before  September  3, 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  dale 
and  received  in  time  for  submission  to 
the  objective  review  group.  (AppUcants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maihng.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant  j 

Where  to  Obtain  Additional  Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  you 
will  need  to  refer  to  Announcement 
Nimiber  358.  You  will  receive  aj 
complete  program  description,  i 
infcmnation  on  appUcation  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
Byrd,  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Mailstop  E-13,  Atlanta. 
Georgia  30305,  (404)  842-6546. 
Programmatic  technical  assistance  may 
be  obtained  from  John  E.  Parker, 
National  Institute  for  Occupational 
Safety  and  Health.  Division  of  j 
Respiratory  Disease  Studies.  944 
Chestnut  Ridge  Road,  Mailstop  122. 
Morgantown,  West  Virginia  26505.  (304) 
291-4301. 

Please  refer  to  Announcement 
Ntunber  358  when  requesting 
information  and  submitting  an 
application.  | 

Potential  applicants  may  obtain  a 
copy  df  Healthy  People  2000  (Full 


Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  July  29. 1993. 
Riciurd  A.  Laman, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  93-18535  Filed  8-3-93;  8:45  am) 
■NJJNO  COM  4ite-ie-» 


Food  and  Drug  Admtniatratlon 
(Docket  hto.  93N-0275] 

Drug  Export;  CMron®  Riba^  HCV  3.0 
SIA 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

AcnoN:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Chiron  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
CHIRON®  RIBATM  HCV  3.0  SIA  to 
Australia,  Austria,  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany. 
Finland.  France.  Iceland,  Ireland.  Italy. 
Japan,  Luxembourg,  the  Netherlands, 
New  2^1and.  Norway.  Portugal,  Spain. 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

AOORESSCS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
persiHi  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATKM  COrfTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  301-295- 
9070. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub. 
L.  99-660)  (section  802  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  use.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802n))(3)(B)  of  the  act  sets  forth 


the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
pubUsh  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Chiron  Corp.,  4560  Horton  St., 
Emeryville,  CA  94608,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product. 
CHIRON®  RIBA™  HCV  3.0  SIA  to 
Australia,  Austria,  Belgium.  Canada. 
Denmark.  Federal  Republic  of  Germany, 
Finland,  France,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom.  CHIRON®  RIBAtm  HCV  3.0 
SIA  is  an  in  vitro  qualitative  enzyme 
immunoassay  for  the  detection  of 
antibody  to  hepatitis  C  virus  (anti-HCV) 
in  human  serum  or  plasma,  lie 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  June  17. 1993.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
niunber  found  in  brackets  in  the 
beading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  16. 
1993.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  July  19, 1993. 
P.  MidiMl  DnUiuky, 

Acting  Director,  Office  of  Compliance,  Center 
for  Biologies  Evaluation  and  Hesearch. 
IFR  Doc.  93-18495  Filed  8-3-93;  8:45  am] 
BHUNQ  COOe  41M-01-F 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-030-0»-432(M>1] 

Grazing  Advleory  Board  to  Hold 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
DOL 

ACTION:  Rawlings  district  grazing 
advisory  board  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  and 
94-5799  that  a  meeting  of  the  RawUngs 
District  Grazing  Advisory  Board  will  be 
held.  This  notice  sets  forth- the  schedule 
and  proposed  agenda  for  the  meeting. 

DATES:  August  31. 1993. 

ADDRESSES:  Bureau  of  Land 
Management,  Rawlins  District  Office, 
1300  N.  Tliird  Street,  P.O.  Box  670. 
Rawlins,  Wyoming  82301. 

FOR  FURTHER  INFORMATKM  CONTACT: 

John  Spehar,  District  Range 
Conservationist,  Rawlins  District  Office, 
Bureau  of  Land  Management,  P.O.  Box 
670,  Rawlins,  Wyoming  82301,  (307) 
324-7171. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Introduction  and  opening  remarks. 

2.  Opportimity  for  the  public  present 
information  or  make  statements. 

3.  Summary  of  the  1993  range 
improvement  program  to-date. 

4.  Review  of  the  Grizzly-Daley 
Allotments  grazing  plan  for  1993. 

5.  Wild  Horse  Program  Update. 

6.  Tour  of  rangeland  improvement 
projects  constructed  in  Fiscal  Year 
1993  and  projects  proposed  for 
Fiscal  Year  1994. 

.    The  meeting  and  tour  are  open  to  the 
public.  Individuals  going  on  the  tour 
must  furnish  their  own  4-wheel-drive 
transportation  and  lundi.  Anyone 
interested  in  attending  the  meeting  or 
making  an  oral  presentation  to  the 
Board  must  notify  the  District  Manager 
by  August  15, 1993.  Written  statements 
may  also  be  filed  for  the  Board's 
consideration.  Summary  minutes  of  this 
meeting  will  be  on  file  in  the  Rawlins 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  of  the  meeting. 

Dated:  July  27, 1993. 
AlPierson, 
District  Maaaga: 

[FR  Doc.  93-18561  Piled  8-3-93;  8:45  am] 
BiUJNQ  CODE  4»10-«>-M 


00-042-03-4730-02] 

Idaho:  FMng  of  Plata  of  Survey;  R) 

The  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  September  3, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines,  and 
meanders  of  the  right  and  lefi  banks  of 
the  Salmon  River,  the  subdivision  of 
section  7,  and  the  survey  of  the 
meanders  of  the  left  bank  of  the  Salmon 
River.  Totimship  20  North.  Range  22 
East,  Boise  Meridian,  Idaho,  Group  No. 
811,  was  accepted  July  23, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho  83706. 

Dated:  July  23. 1993. 
Duane  E.  Okm, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-18506  Filed  8-3-93;  8:45  ami 
BiujNe  cooc  aie-oo-M 


Fiah  and  Wildlife  Service 

Receipt  of  Applicatlona  for  Permit 

The  following  applicants  have 
apphed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-776622 
Applicant:  Larry  Johnton,  Oraoga,  CA 

The  applicant  requests  a  permit  to 
export  three  Indian  guars  [Bos  gaurus 
gaurus)  to  Mexico  for  enhancement  of 
propagation  aiid  survival  of  the  species, 
and  for  education  conservation. 
PRT-7693M 
Applicant:  Jeffrey  Halstead,  Govis,  CA 

The  applicant  requests  amendment  of 
his  current  permit  to  live-trap  and 
release  Fresno  kangaroo  rats 
[Dipodomys  nitratoides  exilis)  and 
Tipton  kangaroo  rats  (Dipodomys 
nitratoides  nitratoides)  to  include  other 
locations  within  California  for 
determining  the  presence  and 
abundance  of  the  species. 
PRT-781346 
Applicant:  A.  Qark  Miller,  Sarasota,  PL 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  R.M.P.  Hockly. 
"Cullendale".  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PRT-778087 
Applicant:  PRBO,  Stinson  Beach,  CA 

Applicant  requests  a  permit  to  take 
(caoture,  band  and  release)  Hawaiian 
dark-rumped  petrel  {Pterodroma 
phaeopygia  sandwichensis)  to 
determine  breeding  biology  of  specias 
colony  on  Kauai,  liawaii. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  pubUcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  July  30. 1993. 
Susan  Jacobaan. 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  93-18558  Filed  8-3-43:  8:45  am) 
MUJNG  000C4»1« 


Issuance  of  Permit  for  Marina 
Mammala 

On  May  27, 1993,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
57,  No.  127,  Page  29331,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Virginia 
Department  of  Game  and  Island 
Fisheries  for  a  permit  (PRT  776441)  to 
import  one  hide  of  a  polar  bear  (Ursus 
maritimus)  for  public  display  purposes. 

Notice  is  hereby  given  that  on  July  12, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  WildUfe  Service 
authorized  the  requested  permit  subject 
to  certain  additions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  ere 
available  for  review  by  any  party  who 
submits  a  writtra  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
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Fairfax  Drive,  nn.  420(c).  Arlington, 
Virginia  22203.  Phone  (703)  35^-2104 
or  Fax  (703) 358-2281. 

Dated:  July  30, 1993. 
Sucan  lacobaen. 
Acting  Chief,  Branch  of  Permits.  Office  of 
Managemen  t  A  uthority. 
|FR  Doc  93-18559  Filed  6-S-03;  8:45  ami 
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National  Park  Sarvica 

Maatinga 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resoiirce 
Commission  meeting. 

SUMMARY:  The  Superintendent  of  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  and  the 
Chairpersons  of  the  Subsistence 
Resource  Commissions  for  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  announce  a 
forthcoming  joint  meeting  of  the  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commissions. 

The  following  agenda  items  will  be 
discussed:  i 

(1)  Welcome. 

(2)  Review  of  agenda. 

(3)  Introduction  of  guests. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Election  of  chairperson  and  vice 

chair. 

(6)  Superintendent's  report. 

(7)  Old  business: 

(a)  Resident  zones. 

(b)  Finalization  of  Hunting  Plan. 

(8)  New  business: 

(a)  Federal  Subsistence  Coordinator's 
report. 

(b)  Regional  development  impacts  on 
subsistence. 

(c)  Borough  zoning. 

(d)  Hunting  concessions. 

(e)  Harvest  reports. 

(9)  Agency  comments. 

(10)  Public  comments. 

(11)  Dete  of  next  meeting. 

(12)  Adjoumment. 
DATE:  The  meeting  will  be  held 
Wednesday,  August  18, 1993.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  around  5  p.m. 
LOCATION:  The  meeting  will  be  held  at 
the  National  Guard  Armory,  Kotzebue. 
Alaska. 

FOM  FURTHER  MFORMATKM  CONTACT: 
Robert  Gerhard,  Superintendent,  PO 
Box  1029,  Kotzebue,  Alaska  99752. 
Phone  (907)  442-3890. 
SUPPtEMENTARV  MFORMAT10N:  The 

Subsistence  Resource  Commissions  are 
authorized  under  title  Vm,  section  808. 


of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96—487, 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
loha  M.  MorabMd. 
Regional  Director. 

IFR  Doc.  93-18587  Filed  8-3-93;  8:45  am) 
I  coot  4aia-i»-« 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  one  hundred  and 
seventeenth  meeting  of  the  Board  for 
Intemational  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  September  9, 
1993  from  8:30  a.m.  to  3:30  p.m. 

The  purposes  of  the  Meeting  are:  (1) 
To  discuss  hunger  and  poverty  issues  in 
developing  countries;  (2)  to  review  the 
Deputy  of  State  recommendations  on 
foreign  assistance;  (3)  to  discuss  A.I.D. 
proposed  strategies  on  foreign  assistance 
and  (4)  to  hear  a  legislative  report  on 
foreign  aid. 

This  meeting  will  be  held  in  the  Pan 
American  Health  Organization  Building 
located  at  525  23rd  Street  (between  23rd 
and  Virginia  Avenue),  Washington,  DC. 
At  this  address  it  will  be  held  in 
Conference  Room  C.  Any  interested 
person  may  attend  and  may  present  oral 
statements  in  accordance  with 
procediues  established  by  the  Board  and 
to  the  extent  time  available  for  the 
Meeting  permits. 

Jiryis  S.  Oweis,  Chief  BIFADEC 
Support  Staff  will  be  the  AID. 
Advisory  Committee  Representative  at 
this  Meeting.  Those  desiring  further 
information  may  write  to  Jiryis  S.  Oweis 
in  care  of  the  Agency  for  International 
Development,  room  900,  SA-38. 
Washington,  DC  20523-3801  or 
telephone  him  on  (703)  816-0264. 

Dated:  July  28, 1993. 
Richanl  Fairlay. 

Acting  Executive  Director,  Agency  Center  for 
University,  Cooperation  in  Development. 
IFR  Doc  93-18503  Filed  8-3-93;  8:45  am) 
MUMa  ooof  atia-et-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnveMigatlon  No.  337-TA-352] 

Commiaalon  Determination  Not  to 
Review  an  Initial  Determination 
Granting  Motion  to  Intervene 

In  the  matter  of  Certain  Personal 
Computers  with  Memory  Management 
Information  Stored  in  External  Memory  and 
Related  Materials. 


AGENCY:  U.S 
Commission 


Intemational  Trade 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemational  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  initial  determination  (ID)- in  the 
above-captioned  investigation  granting 
the  motion  of  Advanced  Micro  Devices, 
Inc.  to  intervene  on  the  side  of 
respondents  in  the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Bailey,  Esq..  Office  of  the 
General  Counsel,  U.S.  Intemational 
Trade  Commission,  telephone  202-205- 
3108. 

SUPPLEMENTARY  INFORMATKW:  On  June 
16, 1993,  Advanced  Micro  Devices,  Inc. 
(AMD)  filed  a  Motion  to  Intervene  on 
the  Side  of  Respondents.  Complainant 
Intel  Corp.  filed  an  opposition  to  the 
motion  and  respondents  Twinhead  Int'l 
Corp.  and  Twinhead  Corp.  and  the 
Commission  investigative  attorney  filed 
responses  in  support  of  the  motion.  On 
July  2, 1993,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  AMD's  motion  to  intervene.  No 
petitions  for  review  or  agency  comments 
were  filed  regarding  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337.  and  §  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.53. 

Copies  of  the  ED  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
Intemational  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  July  27,  1993. 
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'    By  order  of  the  Codunission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  93-18584  Filed  8-3-93:  8:45  am) 

BtLUNG  cote  Toao-oa-p 

[InvMtlgatlon  No.  337-TA-350] 

Ct>mmiMion  Hearing 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  the  matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  hold  a 
public  hearing  in  the  above-captioned 
investigation  to  allow  parties  to  present 
oral  argument  on  the  jurisdictional 
issues  that  are  being  reviewed  by  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLaiENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation, 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5, 1993. 
Complainant  Aine  alleges  infringement 
of  claims  23,  24.  25.  26.  and  29  of  U.S. 
Letters  Patent  Re  32.464. 

On  May  28, 1993,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
initial  determination  granting  motions 
for  summary  determination  or  partial 
summary  determination  on  the  issue  of 
jurisdiction  filed  by  six  respondents. 

On  June  30, 1993,  the  Commission 
determined  to  review  this  initial 
determination  and  to  conduct  oral 
argument  in  connection  with  its  review. 

On  July  2. 1993.  the  ALJ  issued  an 
initial  determination  granting  motions 
for  {lartiai  summary  determination  on 
the  issue  of  jurisdiction  filed  by  two 
respondents.  On  July  21. 1993.  the 
Commission  determined  to  review  this 
initial  determination  and  to  consolidate 
its  review  writh  review  of  the  May  28, 
1993.  initial  determination. 
COMMISSION  HEARMG:  The  Commission 
will  hold  a  public  hearing  on 
Wednesday.  September  8. 1993.  in  its 
main  hearing  room,  500  E  Street.  SW.. 
Washington,  DC,  beginning  at  10  a.m. 
The  hearing  will  be  limited  to  the 


jurisdictional  issues  under  review.  The 
order  and  time  limits  for  presentations 
shall  be  as  follows: 

Movants  for  sxunmary 
determination — 30  minutes 
collectively. 

Opponents  of  summary 
determination — 30  minutes 
collectively. 

These  time  limits  shall  be  exclusive  of 
the  time  consumed  by  questioning  by 
the  Commission.  The  movants  for 
summary  determination  may  set  aside 
part  of  their  time  for  rebuttal.  The 
hearing  will  be  open  to  the  public. 

Notice  of  appearance.  Written 
.  requests  to  appear  at  the  Commission 
hearing  must  be  filed  wth  the  Office  of 
the  Seaetary  no  later  than  10  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  various  parties  on  each 
side  shall  confer  among  themselves 
prior  to  the  hearing  to  determine  how 
their  30  minutes  shall  be  apportioned 
among  each  party  desiring  to  argue. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.a  1337. and 
Commission  interim  rule  210.56. 19 
CFR  210.56. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Dated:  July  27, 1993. 

By  order  of  the  Commission. 
Donna  R.  Kowhnk>, 
Secretary. 

[FR  Doc.  93-16583  Filed  8-3-93;  8:45  am] 
BiujNa  CODE  7aao-es-# 


pnveetigMion  No.  337-TA-3501 

Decision  not  to  Review  an  Initial 
Determination  Granting  Joint  Motion  to 
Terminate  Investigation  With  Respect 
to  Respondent  Yamaha  Corp.  on  The 
Basis  of  a  License  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  the  matter  of  certain  sputtered  carbon 
coated  computer  disks  and  products 
containing  same,  including  disk  drives. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  47)  issued  on  July  2, 1993, 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation  granting  the  joint  motion 
of  complainant  Harry  E.  Aine  ("Aine") 
and  respondent  Yamaha  Corp. 


("Yamaha")  to  terminate  the 

investigation  with  respect  to  Yamaha  on 
the  basis  of  a  license  agreement. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436,  telephone  202- 
205-3087. 

SUPPlfMENTARY  MRMMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  sale  for  importation. 
and  sale  after  importation  of  sputtered 
carbon  coated  computer  disks  and 
products  containing  such  disks, 
including  disk  drives,  on  May  5. 1993. 
Complainant  Aine  alleges  infringement 
of  claims  23,  24,  25,  26,  and  29  of  U.S. 
Letters  Patent  Re  32,464. 

On  June  7, 1993,  Aine  and  Yamaha 
filed  a  joint  motion  to  terminate  the 
investigation  with  respect  to  Yamaha  on 
the  basis  of  a  licensing  agreement.  No 
party  opposed  the  motion,  and  the 
Commission  investigative  attorney  filed 
a  response  supporting  it.  On  July  2, 
1993,  the  ALJ  issued  an  ID  granting  the 
joint  motion  and  terminating  the 
investigation  as  to  Yamaha.  No  petitions 
for  review  of  the  ID  were  filed.  No 
agency  or  public  comments  were 
received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C  1337,  and 
Commission  interim  rule  210.53. 19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Dated:  July  27, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koahnka. 
Secretary. 

(FR  Doc.  93-18582  Piled  8-3-93;  8:45  am) 
■iLUNQ  cooc  Toae-aa-# 
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{InvMtioiMon  337~TAp~3BQ 

biitiel  DeMfNiMWlion  TenMfwtinQ 
Respondent  on  the  Beele  of  8ettlemenl 


agency:  us.  Intsnutional  Trade 
Commission. 

ACTION:  Nodce  is  hereby  raven  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  oTa  settlement  agreement: 
Nippon  Sheet  Glass  Company,  Ltd. 

Ib  tb6  oiatler  of  certain  iputtered  cartxm 
coated  computer  disks  and  products 
containiag  Mine,  indudiog  disk  drives. 


UMI 


SUPPLEMENTART  ilFOWMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  detwmination  of  the 
Commissi<m  thirty  (30)  days  after  the 
date  of  its  service  up<Mi  the  parties, 
unless  the  Commission  (Mders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  July  29. 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary ,  U.S. 
International  Trade  Commisdon,  500  E 
Street  SW.,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  I 

WRfTTBI  OOMMENTt:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street  SW.,  Washington,  DC  20436.  no 
later  than  10  days  afiw  publication  of 
this  notice  in  the  Federal  Registar.  Any 
person  desiring  to  submit  a  doomient 
(or  portions  thereof)  to  the  Coounission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidoQtial  treatment  diould  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
retxunit. 


PON  RNimER  MFOmMTION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  July  29, 1993. 

By  order  cf  the  Conunission. 
Db—  E.  Kwehnke. 
Secreloiy. 
(FR  Doc.  9^18581  Filed  8-3-03;  8:45  am) 


INTERSTATE  COMMERCE 
COMMISSION 

[Doehal  Na  AB-65  (Seb^lo.  468X)] 

CSX  Treneportetion,  InCd— 
Abendonment  Exemption— in  Fennin 
County,  QA 

CSX  Transportation,  Inc.  (CSXT).  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F-^xempt 
Abandonmeots  to  abandon 
approximately  2.89  miles  of  rail  line 
between  milepost  OKG-393.47  at 
Vfuri^y  Junction,  GA,  and  milepost 
OKG-396.36  at  Mineral  Bluff,  GA,  in 
Fannin  County,  GA. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line:  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  IKstrict 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies]  have 
been  met 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
imder  Oregon  Short  Line  R.  Co. — 
Abendonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
emplojrees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  fcmnal  expression  of 
intmt  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  wrill  be  effective  on 
September  3. 1993,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,!  formal  expressions  of  intent  to 
file  an  OFA  imder  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  August  16, 1993.3  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  24, 1993.  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commiraion  should  be  sent  to  Charles 
M.  Rosenbeiger,  CSX  Transportation, 
Inc.,  500  Water  Street,  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effiects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  August  9, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  %vill  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  )uly  26. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  StrfcUand,  Jr., 
Secretary. 
[FR  Doc  93-18568  Filed  8-3-93;  8:45  am) 


<  A  atiy  will  be  Msued  routiaeiy  by  the 
CaamiMioa  in  tboM  procwdinst  tviiere  «i 
infonMd  dacinoa  on  ■ivironntentil  iMues 
(whether  miied  bjr  a  putj  or  by  the  Commiwion't 
Section  of  Fneny  and  EBviranmeat  in  its 
indafModent  inveatigatian)  cannot  be  made  prior  to 
the  affective  date  of  the  notice  of  exemption.  Saa 
Exemption  of  Oat-of-Senrice  Rail  Lines,  5 1.C.C2d 
377  (isse).  Any  entity  seridng  a  stay  on 
aovlTonmeatal  ooocems  is  anooaragad  to  Bia  Its 
reqaaal  as  aooa  as  passible  in  oidar  to  penril  tUs 
Commission  to  ie»iaw  a»d  act  on  the  regoaat  bafasa 
tha  aOisctiva  data  of  this  •DcamptioB. 

a  Saa  ExampL  of  Rail  Abandoomaol— Ofiats  of 
Finan.  Asaist^  4  LCC2d  164  (19S7). 

*Tba  Commisaion  will  acoapt  a  lata-filed  trail  use 
raquaat  as  long  u  It  retains  |uilsdiction  to  do  so. 
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U.S.  DefMrtment  of  Labor 

Pension  and  Welfare  Benefits 
Administration 

Wittidrawai  of  Notice  of  Proposed 
Exemption  Involving  the  Peoples 
National  Bank  of  LeiMinon  Profit 
Sharing  Plan  (the  Plan);  Located  In 
Lebanon,  PA 

(Exemption  Application  No.  0-0264] 

In  the  Federal  Register  dated  May  14, 
1993  (58  FR  28626/28628).  the 
Department  of  Labor  (the  Department) 
published  a  notice  of  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1986.  the 
notice  of  proposed  exemption 
concerned  the  prospective  cash  sale  of 
five  residential  mortgage  notes  by  the 
Plan  to  Meridian  Bank,  a  party  in 
interest  with  respect  to  the  Plan. 

On  July  19. 1993,  the  applicant 
informed  the  Department  that  it  wished 
to  withdraw  the  notice  of  proposed 
exemption. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington.  DC,  this  29th  day  of 
July,  1993. 
Ivan  StraafiBld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.  S.  Department  of  Labor. 
(FR  Doc.  93-18541  Filed  8-3-93;  8:45  am) 
MUJNO  cooc  4iie-a»-r 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohit>itsd  Transection  Exemption  93-^9; 
Exemption  Appltoation  No.  0-6510.  ot  al.] 

Grant  of  Individual  Exemptions: 
Metropolitan  Life  Insurance  Company 
(MET).etal. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 


summary  of  facts  and  representations 
contained  in  each  appUcation  for 
exemption  and  referrod  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  tmless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 

£lans  and  their  participants  and 
sneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Metropolitan  Life  Insurance  Company 
(Met);  Located  in  New  York,  New  Yoric 
[Prohibited  Transaction  Exemption  93-49; 
Application  No.  D-85101. 

Exemption 

Effective  December  23, 1987,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The  past 
cash  sale  by  a  pooled  real  estate  separate 
account  (Account  RE),  which  was 
managed  by  Met  and  in  which  certain 
employee  benefit  plans  (the  Plans) 
participated,  of  the  interests  owned  by 
Account  RE  in  certain  parcels  of 
property  (the  Parcels)  to  Met  Life 
International  Real  Estate  Partners 


Limited  Partnership  (the  LP),  a  party  in 
interest  with  respect  to  the  Plans;  and 
(2)  the  reimbursement  in  cash  by  Met  to 
Accoimt  RE  of  certain  amotmts  in 
connection  with  the  above  sale; 
provided  that:  (a)  the  terms  of  the 
transaction  were  similar  to  those  which 
could  be  obtained  at  arm's  length 
between  third  parties  in  similar 
drctimstances;  (b)  the  price  paid  by  the 
LP  to  Account  RE,  plus  the  amount 
reimbursed  by  Met  to  Account  RE  was 
not  less  than  the  fair  market  value  of 
Account  RE'S  interests  in  the  Parcels  on 
December  23. 1987,  the  date  of  the  sale; 
and  (c)  the  transaction  was  reviewed 
and  approved  by  an  independent 
fidudajy,  acting  on  behalf  of  the  Plans 
participating  in  Account  RE. 
EFFECTIVE  DATE:  The  exemption  will  be 
effective  December  23, 1987. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  Jime 
9. 1993,  at  58  FR  32365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

Memorex  Telex  Employee*'  Pension  Plan 
(the  Plan);  Located  in  Tulsa,  Oklahoma 
(Prohibited  Transaction  Exemption  93-50; 
Exemption  Application  No.  D-8716) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  September  28, 1990  purchase 
by  the  Plan  from  Memorex  Telex 
Holding,  N.V.  (MT-Holding),  a  party  in 
interest  with  respect  to  the  Plan,  of 
382,769  shares  of  stock  (the  Stock)  of 
Memorex  Telex  Japan  Limited  (MT- 
Japan]  for  $5  million;  (2)  the  Plan's 
holding  of  the  Stock;  and  (3)  the 
acquisition,  holding  and  exercise  by  the 
Plan  of  an  irrevocable  put  option  (the 
Put  Option)  which  permits  the  Plan  to 
sell  the  Stock  to  Memorex  Telex  N.V. 
(MTNV)  on  behalf  of  MT-Holding  at  a 
price  per  share  equal  to  the  Plan's 
acquisition  price  for  the  Stock, 
provided:  (a)  The  Plan  paid  no  more 
than  the  fair  market  value  of  the  Stock 
on  the  date  of  the  acquisition;  (b)  the 
transactions  were  approved  on  behalf  of 
the  Plan  by  a  qualified,  independent 
fiduciary;  (c)  the  Plan's  independent 
fiduciary  %vill  monitor  the  holding  of  the 
Stock  by  the  Plan  and  take  whatever 
action  is  necessary  to  protect  the  Plan's 
rights,  including,  but  not  limited  to,  the 
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«9cerdsing  of  the  Put  Option  if  th« 
indapen<^t  fiduciary,  in  hi*  sole 
discration,  determinM  that  such 
exerdM  is  sppropriats;  snd  (d)  tn 
escrow  sgrasmsnt.  as  dascribad  in  th« 
notica  of  proposed  exemption,  was 
maintained  ss  long  as  tiie  Plan 
continued  to  hold  any  shares  of  the 
Stock. 

For  a  niora  complete  statement  of  the 
facts  and  raprsaentatians  sapporting  the 
Dspartment's  decision  to  grant  this 
exemptioo.  relar  to  the  notice  of 
prc^KMed  exemption  published  oo 
October  22. 1992  at  57  FR  48245. 
ERCCTNl  OATi:  This  axeotptifui.  is 
effective  Septamber  28. 1990.     | 
Wl  IM  COMMnm  /IMP  MtAIWNO 
REQUESTS:  The  Department  received  21 
written  ocanments  from  Interested 
persons  with  respect  to  the  proposed 
cxemptian.  Three  of  the  comments 
stated  that  the  interested  parson  did  not 
imdetstand  the  proposed  exemption. 
The  remsining  comments  were 
submitted  in  opposition  to  tlie  (panting 
of  the  exemption.  The  interested 
persons  expressed  concems  over  the 
conflict  of  interest;  the  failure  to 
deoumstata  tliet  the  investment  by  the 
Plan  in  the  Stock  was  better  than  other 
investments  svailable  in  the  commercial 
market  at  the  time,  or  other  options:  and 
their  belief  that  the  Plan's  interests  wwe 
not  adequately  protected  by  the  Put 
Option  or  the  escrow  account  (the 
Account)  established  by  MTNV  to 
safaguard  the  Plan's  investment  in  the 
Stock. 

The  Plan's  independent  fiduciary, 
U.S.  Trust  (USD,  has  reeponded  to  the 
comments  suboiitted.  In  its  response, 
UST  has  described  the  procedures  and 
analysis  it  undertook  throughout  its 
decision-making  process,  which  UST 
believes  reflects  the  basis  for  its 
determination  that  the  terms  of  the 
purchase  of  the  Stock  by  the  Plan 
negotiated  by  UST  made  the  Stock  a 
sound  investment  for  the  Plan  and 
provided  adequate  security. 

UST  represents  that  on  September  20, 
1990,  it  initiated  its  preliminary  review 
of  the  transaction.  UST  represents  that 
it  followed  extensive  proosdures 
regarding  the  purchase  of  employer 
securities  by  employee  benefit  plans 
that  it  has  developed  over  the  course  of 
a  number  of  similar  transactians.  UST 
first  determined  that  it  was  permissible 
for  the  Plan  to  hold  stock  of  s  foreign 
issiwr  traded  on  a  fcueign  exchange 
under  the  Department's  regulation  29 
CFR  sactian  2550.404b-l.> 


■  TIm  OiMitaMi  ia  pfovi4^  BO  vtaw  iMnta 
with  ri|vd  to  wbMiMr  tiM  PUa's  holdi^  of  dM 
Stoci  SMI  Am  conditioM  contaiiMd  In  MClion 

29ie.4asb-i. 


UMI 


UST  represents  that  it  next  conriderad 
the  inyeetment  objectives  of  the  Plan 
and  datarmined  thst  an  equity  security 
with  the  potential  for  capital 
appreciation  waa  consistent  %vith  the 
invsetment  objectives  of  the  Plan.  UST 
than  began  the  process  of  collecting  all 
pertinent  historical  financial 
infonnetion  relating  to  \4T-Japen, 
including  detailed  financial  projectioRS 
prepared  by  MT-|apan'a  management. 
UST  also  obtained  publicly  availabla 
financial  information  relating  to 
companies  of  approximately  the  same 
size  and  in  the  aame  business  field  as 
MT-|apan.  UST  assigned  certain  of  its 
internal  financial  experts  with 
experience  in  international  securitias 
markets  to  review  and  analyze  the 
financial  infionnation.  Those  individuals 
also  conductad  interviews  with  the 
management  of  MT-Japan  in  order  to 
test  the  finandal  projections  and 
evaluate  the  company's  prospects. 
Finally.  UST  consulted  with  experts  in 
the  Japanese  financial  nurkets  to  obtain 
different  opinions  as  to  the  financial 
prospects  of  MT-|span. 

UST  represents  tnat  sfter  completing 
its  due  diligence,  it  valued  the  Stock 
using  8  variety  of  generally  accepted 
valuation  methodologies.  This  produced 
s  range  of  fair  market  values  for  the 
Stock.  UST  determined  that  if  it  could 
negotiate  a  purchase  price  for  the  Stock 
that  was  below  the  bottom  of  its  range 
of  fair  market  values,  the  Stock  would 
represent  a  vary  good  financial 
investment  for  the  Plan. 

In  addition  to  fair  market  value,  UST 
represents  that  it  considered  the 
potential  volatility  of  the  price  of  the 
Stock  and  its  liquidity.  It  was 
determined  that  if  UST  could  negotiate 
certain  downside  protections,  as  well  as 
a  favorable  price,  the  Stock  would  ba  an 
excellent  investment. 

With  those  objectives,  UST  began 
negotiating  possible  terms  with  MT- 
Hoiding  ana  obtained  a  number  of  terms 
that  made  the  transaction  much  more 
favorable  to  the  Plan  than  the  customary 
purchase  of  an  equity  security.  First, 
UST  received  a  15%  discount  from  the 
closing  bid  price  on  the  date  of  the 
transaction.  On  September  28, 1990,  the 
closing  bid  price  on  the  Tokyo  Exchange 
was  2,120  yen,  which  converts  to 
approximately  $15.37  per  share.  The 
Plan  actually  paid  approximately  $13.06 
per  share  for  the  Stock,  representing  a 
15%  discount  from  the  fair  market 
value.  The  discount  lowered  the  price 
substantially  below  the  bottom  of  the 
range  of  fair  market  values  calculated  by 
UST. 

Additionally,  UST  represents  that  it 
entered  into  an  eecrow  agreement  with 
MTNV  at  the  cloeing  of  the  purchase, 


which  required  that  MTNV  transfer  $1 
million  into  the  Account  to  be  held  by 
UST.  The  agreement  provided  that  if  the 
Plan  were  to  sell  any  shares  of  the  Stock 
for  lass  than  the  price  per  share  paid  by 
UST,  the  Plan  would  be  reimbursed 
&x>m  the  Account  for  any  losses 
resulting  from  the  sale  up  to  the  balance 
of  the  Account.  The  fact  that  UST  acted 
as  the  escrow  agent  ensured  that  the 
funds  wrare  immediately  available  to  the 
Plan  in  the  event  of  a  sale  of  the  Stock 
at  a  loss.  In  addition,  MTNV  provided 
a  separate  letter  (the  Side  Letter)  to  UST 
dated  September  28, 1990,  wherein 
MTNV  agreed  that  if  the  closing  bid 
price  of  tne  Stock  aver  fell  by  more  than 
15%  from  the  closing  bid  price  on 
September  28, 1990,  MTNV  would 
negotiate  in  good  faith  with  UST  to 
implement  additional  measures  to 
further  protect  the  Plan's  investment  in 
the  Stock.  Pursuant  to  the  Side  Letter. 
UST  did  request  and  receive  from 
MTNV  an  additional  $1,300,000  to  be 
added  to  the  Account.  As  of  July,  1993, 
the  Accoimt  was  valued  at 
approximately  $2.4  million. 

UST  repfbsents  that  another 
important  consideration  was  the  fact 
that  a  relatively  small  portion  of  the 
Plan's  assets  was  invested  in  the  Stock. 
The  Plan's  actuarial  report  as  of  Mardi 
31, 1990,  indicated  that  the  Plan  had 
assets  with  an  aggregate  fair  market 
value  of  $55,027,000.  Thus,  the  Plan's 
investment  of  $5  million  in  the  Stock 
represented  only  9.09%  of  the  Plan's 
assets. 

A  final  consideration  by  UST  was  the 
Put  Option.  UST  considered  the  Put 
Option  important  in  its  determination  of 
the  prudence  of  the  investment  since 
UST  would  have  the  option  to  sell  the 
Stock  back  to  MTNV  at  a  price  no  less 
than  the  purchase  price. 

UST  further  represents  that  it  engaged 
Jones,  Day,  Reavis  &  Pogue  (Jones)  as  its 
legal  counsel  at  the  time  UST  began  its 
consideratioi  of  the  transaction.  UST 
represents  that  Jones  has  extensive 
experience  in  all  matters  relating  to  the 
Act  and  has  special  expertise  in  matters 
relating  to  employer  securities. 
Attorneys  from  Jones  actively 
perticipeted  in  the  due  diligence  and 
analysis  carried  out  by  UST.  UST 
represents  that  it  was  advised  by  Jones 
that  the  procedures  UST  followed  in 
determining  whether  to  purchase  the 
Stock  were  consistent  with  USTs 
fidudanr  obligations  under  the  Act. 

Finally,  UST  represents  that  it 
exardsad  the  Put  Option  on  July  9, 
1993,  and  sold  294,086  shares  of  the 
Stodc  to  MTNV  at  the  Put  Option  price 
of  $13.0627  per  riiare,  for  a  total  amount 
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of  $3,841,557.19.2  The  Plan  has  now 
disposed  of  all  the  382,769  shares  of  the 
Stock  that  it  originally  acquiied.  for  a 
purchase  price  of  $5  million,  on 
September  28, 1990.'  The  Plan  has 
received  total  proceeds  of  $5,205,171 
from  its  sales  of  the  382,769  shares  of 
the  Stock. 

Two  of  the  interested  persons  who 
commented  on  the  proposed  exemption 
requested  a  public  hearing,  and  three 
others  suggested  that  a  hearing  might  be 
helpful.  The  Department  has  considered 
the  concerns  expressed  by  these 
individuals  and  USTs  written  response 
addressing  such  concerns,  and,  on  the 
basis  of  the  materials  provided,  has 
determined  not  to  hold  a  public  hearing. 

Accordingly,  after  careml 
consideration  of  the  entire  exemption 
record,  including  the  written  comments 
submitted  by  interested  persons,  the 
written  response  to  the  comments  in 
which  UST  detailed  its  procedures  for 
analyzing  and  approving  the  subject 
transactions,  and  the  safeguards 
provided  to  the  Plan  in  connection  with 
the  transactions,  the  Department  has 
determined  to  grant  the  exemption  as  it 
was  proposed. 
FOR  FURTHER  MFORMATION  CONTACT:  Gary 

H.  Le&owitz  of  the  Department, 
telephone  (202)  219^8881.  (This  is  not 
a  toll-free  number.) 

Meister-Neiberg  Defined  Benefit  Pension 
Plan  (the  Plan)  Located  in  South  Elgin. 
Illinois  [Prohibited  Transaction  Exemption 
93-51:  Application  Na  D-9306]. 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  series  of  loans  (the  Loans), 
originated  within  a  five  year  period,  by 
the  Plan  to  Meister-Neiberg  Ck>mpany, 
Inc.  (the  Employer)  and  Kingsport 
Development.  Inc.  (Kingsport),  an 
affiliate  of  the  Employer,  parties  in 
interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  met: 

(a)  The  amount  of  the  Plan's  assets 
involved  in  the  Loans  does  not  exceed 
25%  of  the  Plan's  total  assets  at  any 
time  during  the  transactions; 

(b)  All  terms  and  conditions  of  the 
Loans  are  at  least  as  favorable  to  the 
Plan  as  those  which  the  Plan  could 


>  The  Stock  was  trading  on  the  open  maiket  for 
less  than  the  Put  Option  price  on  July  9, 1993. 

>  The  balance  of  the  shares  subject  to  the  Put 
Option  were  previously  sold  on  die  opno  market  far 
an  average  price  of  SlS.SO  per  share,  or  a  profit  of 
$2.44  per  share  (see  representatioD  11  of  liie  Notice 
of  Proposed  Exemption). 


obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(c)  An  independent,  qualified 
fiduciary  determines  on  behalf  of  the 
Plan  that  each  Loan  is  feasible,  in  the 
best  interests  of  the  Plan  as  an 
investment  for  the  Plan's  portfolio,  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries;  and 

(d)  Tjie  independent,  qualified 
fiduciary  monitors  compliance  by  the 
Employer  and  Kingsport  with  the  terms 
and  conditions  of  Uie  Loans  throughout 
the  duration  of  the  transactions,  taking 
any  action  necessary  to  safeguard  the 
Plan's  interest,  and  monitors 
compliance  by  all  parties  with  the  terms 
and  conditions  of  the  exemption. 

Tenqiorary  Nature  of  Exen^)tion 

The  exemption  will  expire  five  years 
after  the  date  the  Final  Grant  of  this 
exemption  is  published  in  the  Federal 
Register.  Subsequent  to  the  expiration 
of  this  exemption,  the  Plan  may  hold 
Loans  originated  during  this  five  year 
period  until  the  Loans  are  repaid  or 
otherwise  terminated.  Should  the 
applicant  wish  to  continue  entering  into 
any  Loans  beyond  the  five  year  period, 
the  appUcant  may  submit  another 
application  for  exemption.  At  such  time, 
the  applicant  must  demonstrate:  (i) 
whether  and  how  compUance  with  the 
exemption  has  been  achieved;  (ii)  the 
number  of  Loans  engaged  in  under  the 
exemption;  and  (iii)  the  particular 
decisions  made  by  the  independent 
fiduciary  for  the  Plan  regarding  the 
Loans. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
prop<Med  exemption  published  on  June 
9, 1993  at  58  FR  32371. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

E.F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Main  Urology  Associates,  P.C  Profit 
Stiaring  Plan  and  Main  Urology  Associates, 
P.C  Money  Purchase  Pension  Plan  (together, 
the  Plans);  Located  in  Buffalo,  New  York 
[Prohibited  Transaction  Exemption  93-52; 
Exemption  Application  Nos.  D-9310  and  D- 
9311]. 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  a  loan  of 
$420,000  (the  Loan)  by  the  individual 
accounts  of  four  participants  in  the 
Plans  (the  Accounts)  to  G.H.W.A.  Realty 
Company  (GHWA),  a  party  in  interest 


with  respect  to  the  Plans;  provided  the 
following  conditions  are  satisfied: 

(A)  Alltenns  of  the  Loan  are  at  least 
as  favorable  to  the  Plans  as  those  which 
the  Plans  could  obtain  in  an  arm's- 
length  transaction  with  an  unrelated 
party;  (B)  For  the  duration  of  the  Loan, 
each  Account's  participation  in  the 
Loan  does  not  exceed  twenty-five 
percent  of  the  net  assets  of  the  Accoimt 
at  any  time;  (C)  For  the  duration  of  the 
Loan,  the  Plans'  interests  with  respect  to 
the  Loan  are  represented  by  Mr. 
Franklin  Pack,  an  independent  fiduciary 
who  will  monitor  and  enforce  GHWA's 
compliance  with  the  Loan  terms  and  the 
conditions  of  this  exemption;  and  (D) 
Upon  the  making  of  the  Loan  and  for  its 
duration,  the  Loan  is  secured  by  a 
perfected  lien  on  real  property  having  a 
mi  market  value  of  no  less  than  150% 
of  the  sum  of  the  outstanding  principal 
balance  of  the  Loan  and  the  outstanding 
balance  of  any  liens  superior  to  the 
Loan. 

For  a  mora  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refsr  to  the  notice  of 
proposed  exemption  published  on  June 
9, 1993  at  58  FR  32373. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  InfcHmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Ckxie  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(21  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
f  tct  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
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transaction  is  in  bet  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Wuhington,  DC.  this  29th  day  of 
July.  1993.  I 

Diractor  of  Exemption  Detenninalions, 

Pension  and  Welfare  Benefits  Administration, 

U.S.  Department  of  Labor 

IFR  Doc.  93-18542  Filed  S-3-93;  8:45  am] 
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PropoMd  Exemption*;  Standard  Bank 
Empioyeaa  Profit  Sharing  Plan  at  ai. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnON:  Notice  of  Proposed  Exemptions. 


UMI 


t:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Cominents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  tlie  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
AOOncsSCS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avraue  NW., 
Washington.  DC  20210.  Attention: 


Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  Room  N-5507. 200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Notke  to  Interested  Parsons 

Notice  of  the  proposed  exemptions 
wall  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
8UPPLUIENTARV  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  PR 
32836,  32847,  August  10, 1990). 
Efiiective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  tne  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Standard  Bank  Employees  Profit  Sharing 
Plan  (the  Plan);  Located  in  Evergreen  Park, 
Illinois  (Application  No.  D-8787]. 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836, 32847,  August  10. 1990). 

Part  I.  Purchases  of  Residential 
Mortgage  Notes 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 


shall  not  apply  for  a  period  of  five  years 
to  the  prospective  purchases  by  the  Plan 
of  certain  residential  mortgage  notes 
(the  Notes]  from  Standard  Bank  and 
Trust  Company  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan; 
provided  that  the  following  conditions 
are  satisfied: 

(1)  The  independent  fiduciary  will 
decide  which  Notes  will  be  purchased 
for  the  Plan; 

(2)  Only  first  mortgage  Notes  will  be 
purchased  by  the  Plan; 

(3)  The  Notes  purchased  by  the  Plan 
will  have:  (a)  a  borrower  payment 
history  with  the  Employer  of  at  least 
three  months;  (b)  a  maximum  15  year 
maturity;  and  (c)  the  loan  to  value  ratio 
of  the  collateral  of  at  least  1 50%  of  the 
principal  amount  of  the  Note; 

(4)  If  the  mortgage  loan  is  an  original 
acquisition  mortgage  loan,  the  Note  will 
not  exceed  two-thirds  of  the  lower  of  the 
purchase  price  or  of  the  appraised  value 
of  the  collateral  mortgaged  by  the 
borrower  to  the  Employer  to  secure  the 
Note: 

(5)  If  the  mortgage  loan  is  a 
refinancing  of  the  original  acquisition 
mortgage  loan,  the  Note  will  not  exceed 
two-thirds  of  the  appraised  value  of  the 
collateral  mortgaged  by  the  borrower  to 
the  Employer  to  secure  the  Note; 

(6)  No  more  than  twenty-five  percent 
of  the  value  of  the  Plan's  total  assets 
will  be  invested  in  the  Notes; 

(7)  No  more  than  ten  percent  of  the 
value  of  the  Plan's  total  assets  will  be 
invested  in  any  one  Note  or  Notes  to  any 
one  borrower. 

(8)  The  independent  fiduciary  states 
that  the  fees  received  by  him  for  serving 
in  the  independent  fiduciary  capacity  to 
the  Plan  with  respect  to  the  transactions 
described  herein,  combined  with  any 
other  fees  derived  bom  the  Employer  or 
related  parties  will  not  exceed  one 
percent  (1%)  of  his  gross  annual  income 
for  each  fiscal  year  that  he  continues  to 
serve  in  the  independent  fiduciary 
capacity  with  respect  to  the  transactions 
described  herein; 

(9)  With  respect  to  past  prohibited 
purchases  of  Notes  (the  Prohibited 
Notes)  by  the  Plan  from  the  Employer, 
the  Employer  has  filed  form  5330 
(return  of  initial  Excise  Taxes  for 
Pension  Plans  and  Profit  Sharing  Plans) 
with  the  Internal  Revenue  Service  (the 
IRS)  and  has  the  paid  the  excise  taxes 
for  the  period  beginning  in  1985  and 
including  the  year  1991;  and 

(10)  The  Employer  will  file  form  5330 
and  pay  excise  taxes  for  the  year  1992. 
with  respect  to  the  Prohibited  Notes, 
thirty  (30)  days  after  publication  of  the 
final  grant  for  this  pending  exemption 
in  the  Federal  Register. 
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Part  U.  Repurchases  of  Residential 
Mortgage  Notes 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4g75(c)(l)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  possible 
repurchases  of  the  Notes  (the 
Repurchases)  by  the  Employer  (a)  in  the 
event  of  default:  (b)  if  the  limitations  set 
forth  in  Part  I  (6)  and/or  (7)  are 
exceeded:  and  (c)  at  other  times  as 
determined  by  the  independent 
flduciary.i  provided  that  the 
Repurchases  will  be  at  a  price  which  is 
equal  to  the  greater  of  the  outstanding 
principal  balance  plus  accrued  interest 
through  the  date  of  repurchase  or.  the 
current  fair  market  value  as  determined 
by  the  independent  fiduciary. 

Temporary  Nature  of  the  Exemption 

The  proposed  exemption  is  temporary 
and.  if  granted,  will  expire  five  years 
after  the  date  of  the  grant  The  Employer 
may  repurchase  the  Notes  from  the  Plan 
after  the  five-year  period  so  long  as  the 
Notes  were  purchased  by  the  Plan 
during  the  five-year  period. 

Summary  of  Facts  and  RepresentatiiMis 

The  Plan  is  a  profit  sharing  plan, 
which,  as  of  December  31, 1990,  had 
approximately  184  participants  and 
$3,217,157  in  total  assets.  The  Plan  is 
comprised  of  the  employees  of  Standard 
Bank  and  Trust  Company  of  Evergreen 
Park,  Illinois,  and  Staiidard  Bank  and 
Trust  Company  of  Hickory  Hills, 
Illinois.  The  Plan  trustee  and 
administrator  is  Standard  Bank  and 
Trust  Company  located  at  2400  West 
95th  Street,  Evergreen  Park,  Illinois.  The 
Plan  is  audited  on  an  annual  basis  by 
Deloitte  k  Touche,  a  certified  public 
accounting  firm.  The  Employer  is  a 
licensed  Illinois  State  bank,  and  is  a 
recognized  mortgage  lender.  The 
Employer  is  a  member  of  the  Federal 
Deposit  Instirance  Corporation  (FDIC). 
and  is  examined  annually  by  the  Illinois 
Commissioner  of  Banks  and  every 
eighteen  months  by  the  FDIC. 

2.  Among  its  banking  activities,  the 
Employer  is  a  mortgage  lender  wherein 
it  makes  loans  to  borrowers  to  purchase 
a  residential  dwelling  unit  (RDU)  or  to 
refinance  mortgage  loans  on  the  RDU. 
The  borrower  signs  or  guarantees  a 


mortgage  note  payable  to  the  Employer 
secured  with  a  mortgage  or  a  trust  deed 
and,  if  appropiiete.  an  assignment  of 
rents  recorded  against  the  RDU.  In  the 
case  of  a  purchase  or  refinancing,  an 
appraisal  is  obtained  from  a  certified 
independent  appraiser  establishing  the 
market  value  of  the  RDU  being  pledged 
as  collateral  for  the  mortgage  note.  A 
title  insurance  policy  insuring  the  first 
and  paramount  Uen  of  the  mortgage  on 
the  RDU  is  obtained  from  a  licensed  title 
insurance  company,  and  hazard 
insurance  is  also  cwtained  naming  the 
Employer  as  a  mortgagee.  In  compiling 
its  mortgage  portfolio,  the  Employer 
reviews  the  following  criteria: 

(a)  The  credit  record  of  the  borrower 
showing  that  the  borrower  is  a  good 
credit  risk  and  has  a  record  of  paying 
bills  in  a  timely  manner: 

(b)  A  verification  of  the  borrower's 
employment  or  source  of  income, 
indicating  that  the  gross  income  is 
adequate  to  service  the  mortgage  debt; 

(c)  The  ratio  of  mortgage  payments  to 
borrower's  infXNne:  and 

(d)  An  appraisal  by  a  certified 
independent  appraiser  establishing  the 
market  value  of  the  RDU  to  be  pledged 
as  collateral  for  the  mortgage  note. 

3.  It  is  represented  that  during  the 
years  1985  and  1986.  the  Employer  sold 
five  mortgage  notes  to  the  Plan 
(collectively,  the  Prohibited  Notes).  Two 
of  the  Prohibited  Notes  were  paid  off  by 
the  borrowers  on  August  2, 1991,  and 
April  24, 1992.  respectively.  The  other 
three  Prohibited  Notes  were 
repurchased  by  the  Employer  on 
December  31, 1992.  In  this  regard,  the 
Employer  paid  the  Plan  the  principal 
balance  plus  interest  through  the  date  of 
repurchase.  The  Employer  has  also  filed 
form  5330  (return  of  Initial  Excise  Taxes 
for  Pension  Plans  and  Profit  Sharing 
Plans)  with  the  IRS  and  has  paid  excise 
taxes  for  the  period  beginning  in  1985 
and  including  the  year  1991,  with 
respect  to  the  Prohibited  Notes.  It  is 
represented  that  the  Employer  will  file 
form  5330  and  pay  appropriate  excise 
taxes  for  the  year  1992,  thirty  days  after 
the  date  the  final  grant  for  this  pending 
exemption  appears  in  the  Federal 
Register. 

4.  The  Employer  now  proposes  to 
prospectively  sell  certain  other  Notes 
originated  by  the  Employer  to  the  Plan.' 


■  The  DafMrtant  nolM  that  if  a  violatioa  of  ny 
of  the  tamu  md  csnditiau  of  Part  I  oocun.  tba 
agcaakptiTe  laliaf  praridad  bjr  Part  I  far  purchaaaa  of 
the  Note*  by  the  Plan  wiU  no  loo0V  be  available. 
However,  the  DepailBMiit  ftntfaarnotaa  that  the  lou 
of  axemptioa  ondar  Part  I  will  M*  albcl  te  uaa  of 
Part  n  to  diapoae  of  the  Nolaa  piawkMaly  aoqoiiad 
by  tha  Pin  poiwaat  to  Um  anayiioB. 


iTha  Departmaol  notes  that  die  gonaral  standards 
of  tidudaiy  conduct  under  section  404  of  the  Act 
requii*  that  a  fiduciary  dischaise  his  duties 
regarding  a  plan  solely  in  the  interest  of  the  plan's 
participants  and  benafiriarias  and  in  a  prudent 
lashion.  Specifically.  sactiaB  404{a)(lXQ  proridas 
that  a  fiduciary  shall  divarsify  0»  investments  of 
the  plan  so  aa  to  miniaiiaa  the  risk  of  large  losses, 
unless  under  ttia  dimmstanca*  it  is  dearly  pnidant 
not  to  do  so.  Aocordingly.  no  relief  is  psovfaiad 


William  ).  DuSner  (Mr.  Dufher).  CPA 
of  Evergreen  Park.  Illinois,  will  serve  as 
an  indepmident  fiduciary  with  respect 
to  the  proposed  transactions  and  will 
have  discretion  regarding  any 
prospective  purchases  ofthe  Notes  by 
the  Plan.  Mr.  Duffiner  is  oirrently  self- 
employed  as  a  Certified  Public 
Accountant  as  well  as  a  real  estate  and 
financial  consultant.  Mr.  Duffiaer  and 
the  accounting  firm  Duffrier  k  Company. 
P.C.  provide  a  wide  range  of  services 
including,  but  not  limited  to. 
investment  analysis  of  pension  and 
profit  sharing  plans.  Keoghs  and 
individual  retirement  accounts,  and 
assistance  in  residential  mortgage  and 
land  title  matters.  Mr.  Duffiier 
represents  that  he  is  imrelatad  to  the 
Plan  and  the  Employer  and  that  he  is 
educated,  trained  and  experienced  in 
mortgage  matters.  Mr.  Diiffiaer 
represents  that  by  virtue  of  his 
education  and  experience  he  is  qualified 
to  serve  as  an  independent  fiduciary  for 
transactions  described  herein.  Mr. 
Du&er  has  been  advised  by  legal 
counsel  as  to  the  duties  and 
responsibilities  of  an  ERISA  fiduciary 
and  assumes  those  responsibilities  in 
regard  to  the  transactions  described 
herein.  Mr.  Duffiier  also  states  that  the 
fees  received  by  him  for  serving  in  the 
independent  fiduciary  capedty  to  the 
Plan  combined  with  any  other  fees 
derived  frt>m  the  Employw  or  related 
parties  will  not  exceed  one  percent  (1%) 
of  his  gross  annual  income  for  each 
fiscal  year  that  he  continues  to  serve  as 
independent  fiduciary. 

5.  As  the  independent  fiduciary,  Mr. 
Duffner  will  verify  information,  review 
documents  and  make  computations  as 
necessary  for  each  proposed  sale  of  a 
Note.  The  Notes  will  represent  original 
acquisition  mortgage  loans  or  mortgage 
loan  refinancing.  Ilia  Notes  will  be  first 
mortgage  Notes  and  will  be  seasoned, 
that  is,  have  a  borrower  payment  history 
of  at  least  three  months  with  the 
Employer.  The  Notes  to  be  oCfored  to  the 
Plan  will  be  selected  by  the  Employer. 
However,  Mr.  Duffiner  will  have 
discretion  with  respect  to  whether  a 
purchase  ofthe  Notes  will  be  made  by 
the  Plan.  Prior  to  any  prospective 
purchase  by  the  Plan,  Mr.  Duffoer  will 
review  alternative  Plan  investments.  Mr. 
Duffiior  will  determine  whether  a 
specific  Note  is  a  good  investment  for 
the  Plan.  In  this  regard,  he  will  review 
the  Employer's  credit  and  security  files 
maintained  on  the  specific  mortgage 
loan  evidenced  by  the  Note  to  ascertain: 

(a)  The  borrower's  employment  or 
source  of  income  by  reference  to 


herein  fram  any  of  the  nrovisioos  of  secDoa  404  by 
virtue  of  tha  granting  <H  this  aMnptioB. 
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borrower's  financial  statement,  loan 
application  and  tax  information; 

(b)  The  ratio  of  mortgage  payments  to 
borrower's  income; 

(c)  The  credit  worthiness  and 
payment  history  of  the  borrower  by 
reference  to  credit,  employment  and 
financial  information; 

(d)  That  the  borrower  is  not  an 
employee  of  the  Employer  and  is 
independent  of  the  Plan  and  the 
Employer  3;  and 

(e)  Any  required  guaranty  or 
assignment  of  rents. 

The  fiduciary  will  also  review  any 
relevant  docxunents  to  assure: 

(f)(1)  In  cases  where  the  mortgage  loan 
is  an  original  acquisition  mortgage  loan, 
that  the  Note  does  not  exceed  two-thirds 
of  the  lower  of  the  purchase  price  or  of 
the  appraised  value  of  the  RDU 
mortgaged  by  the  borrower  to  the 
Employer  to  secure  the  Note; 

(2)  In  cases  where  the  mortgage  loan 
is  a  refinancing  of  the  original 
acquisition  mortgage  loan,  that  the  Note 
does  not  exceed  two-thirds  of  the 
appraised  value  of  the  RDU  mortgaged 
by  the  borrower  to  the  Employer  to 
secure  the  Note; 

(g)  That  the  Note  has  been  seasoned 
for  at  least  three  months  and  is  secured 
by  a  first  mortgage  on  a  single-family 
RDU  and  specifies  a  maximum  fifteen 
(15)  year  matiuity  with  a  fixed  interest 
rate  per  annum  on  the  principal 
balance; 

(h)  That  a  title  insurance  policy  has 
been  issued  to  the  Employer  insuring 
the  mortgage  on  the  RDU  as  a  first  and 
paramount  lien  and  designating  the 
Employer,  its  successors  and  assigns  as 
the  named  insured;  and 

(i)  That  a  hazard  insurance  policy  and 
flood  insurance  policy,  if  applicable, 
have  been  issued  insuring  the  Employer 
and  its  successors  and  assigns  as 
mortgagee  of  the  RDU  in  an  amount  not 
less  than  the  principal  amount  of  the 
Note;  and 

(j)  That  the  Employer,  which  will 
service  the  Notes,  will  chaiige  the  Plan 
only  for  direct  costs  as  permitted  by 
section  408(b)(2)  of  the  Act. 

Mr.  Duffiner  can  also  require  the 
Employer  to  repurchase  any  Notes  fi-om 
the  Plan  to  meet  liquidity  needs  of  the 
Plan.  Such  Repurchases  will  be  for  the 
greater  of  the  outstanding  principal 
balance  plus  accrued  interest  through 
the  date  of  repurchase  or.  the  current 
feir  market  value.  The  fair  market  value 
will  be  determined  based  on 
computations  described  herein. 


7.  On  the  date  of  the  sale.  Mr.  Duffiier 
will  also  verify  that  the  sale  price  of  a 
Note  is  equal  to  the  fair  market  value  of 
the  Note.  In  this  regard,  Mr.  Duffner  will 
rely  on  the  following  method  in 
determining  the  fair  market  value  of  the 
Note: 

(a)  The  average  yield  of  comparable 
RDU  mortgage  loans  will  be  determined 
baaed  upon  the  interest  rates  offered  by 
direct  federally  insured  lenders  in  the 
Employer's  market  area.  Such  interest 
rate  information  will  be  obtained  from 
independent  published  sources  or  the 
Employer's  in-house  survey  of  mortgage 
loan  interest  rates  offered  by  other  direct 
federally  insured  lenders  in  the 
Employer's  market  area: 

(b)  the  feir  market  value  of  the  Note 
will  be  determined  by  adjusting  the 
principal  amount  of  the  Note  to  a  sum 
which  will  result  in  a  yield  equal  to  the 
average  yield  computed  by  reference  to 
the  published  soiuces  or  the  Employer's 
in-house  siirvey  referred  to  in  (a).  Fair 
market  value  may  result  in  a  sale  at  a 
premium  or  a  discount  from  the 
principal  balance  on  the  Note;  and 

(c)  once  the  fair  market  value  of  the 
Note  is  determined,  that  amount  will  be 
increased  to  reflect  accrued  interest  due 
the  Employer  frt>m  the  borrower  through 
the  date  of  the  sale  of  the  Note  to  the 
Plan,  to  arrive  at  the  sale  price  of  the 
Note.* 

The  Plan  will  then  pay  the  Employer 
the  sale  price  in  cash.  Any  Note  being 
evaluated  by  Mr.  Duffrier  would  have 
been  originated  by  the  Employer  for  its 
own  portfolio  and  not  as  an  agent  for  the 
Plan.  The  Plan  will  pay  no  transfer 
charges  or  other  costs  in  relation  to 
these  transactions.  It  is  represented  that 
any  risks  and  burdens  involved  in  the 
origination,  closing,  booking  and 
servicing  of  the  mortgage  loans  will  be 
borne  by  the  Employer  at  no  cost  to  the 
Plan. 

8.  Mr.  Duffiner  as  the  independent 
fiduciary  will  be  responsible  for 
reviewing  the  Plan's  financial 
statements  and  the  Employer's 


*Th*  DspvtBMDt  notaa  thai  DO  raHaf  U  proridwi 
hmtiB  for  my  prahiliilMi  mBMctioaa  undv  Mctkn 
408  of  Iba  Act  which  wonid  iMuIt  if  mch  bonowm 
wtn  piftiM  is  iMwMl  with  rwpod  to  tbo  Pl«i  ■• 
MbMd  is  Mctioa  3(14)  of  tho  Act 


*  When  dalannining  the  purchaM  price  to  the 
P!ad  of  a  Note  originated  by  the  Employer,  the 
Independent  fiduciary  will  consider  prepaid 
intereM  in  the  form  of  origination  feet  or  poinia 
charged  to  the  boiTO««ar  t^  the  Employer  and 
retained  by  the  Employer.  Origination  fees  or  points 
%«1U  bo  conaldarod  in  the  compariion  of  the 
nominal  yield  of  the  Note  to  the  average  yield  in 
the  Employer't  mariMi  area  for  campanbla 
reaidantlal  dwelling  unit  mortgage  loan*  offered  by 
other  federally  inawed  landers.  The  average  yield 
figure*  boas  other  federally  inaured  lenders  will 
include  prepaid  interact  in  the  form  of  origination 
faea  or  poinls.  By  making  thia  comparison,  any 
prepaid  intaraat  in  the  form  of  origination  fee*  or 
poinls  ralainad  by  the  Employar  will  be  considered 
in  tha  OHBputation  ol  the  purchase  price  of  the 
Note  to  the  Plan  whan  the  purrhaa*  price  of  the 
Note  ia  adjuated  to  reflect  an  average  market  yield. 


compliance  %vith  the  terms  of  the 
exemption  as  set  forth  in  this  document. 
With  respect  to  Prohibited  Notes,  he 
will  ensure  that  all  IRS  5330  forms  for 
the  years  1985  through  and  including 
1991  have  been  filed  and  any  and  all 
exdse  taxes  duly  paid,  and  that  for  the 
year  1992,  IRS  5330  forms  will  be  filed 
and  any  excise  taxes  paid,  thirty  days 
after  the  publication  of  the  final  grant 
for  this  pending  exemption  in  the 
Federal  Register.  Mr.  Duffrier  will 
ensure  that  no  more  than  twenty-five 
percent  (25%)  of  the  fair  market  value 
of  the  Plan's  total  assets  will  be  invested 
in  the  Notes,  and  that  no  more  than  ten 
percent  (10%)  of  the  fair  market  value    - 
of  the  Plan's  total  assets  will  be  invested 
in  any  one  Note  or  Notes  to  any  one 
borrower.  In  this  regard.  Mr.  busier 
will  conduct  annual  reviews  of  the  total 
assets  of  the  Plan  in  order  to  determine 
their  fair  market  value.  These  reviews 
will  take  place  on  each  anniversary  date 
the  final  grant  for  this  pending 
exemption  is  published  in  the  Federal 
Regioter.  If  on  those  occasions,  the  fair 
market  value  of  the  Notes  in  the  Plan's 
portfolio  exceeds  either  the  25%  or  the 
10%  limitation  as  set  forth  herein.  Mr. 
Duffoer  will  require  the  Employer  to 
repurchase  any  Notes  pursuant  to  Part  n 
of  this  exemption.  Such  Repun:hases 
will  be  completed  within  thirty  (30) 
days  of  each  annual  review  and  will  be 
at  a  price  which  is  equal  to  the  greater 
of  the  outstanding  principal  balance 
plus  accrued  interest  through  the  date  of 
repurchase  or,  the  fair  market  value  of 
the  Notes  on  the  date  of  review. 
Furthermore,  Mr.  Dufiher  will  monitor 
the  Employer's  mortgage  loan  servicing 
department  to  assure  the  receipt  of 
monthly  payments  of  principal  and 
interest  due  on  each  Note  purchased  by 
the  Plan,  and  the  remission  of  such 
payments  to  the  Plan. 

9.  Mr.  Duffner  will  also  monitor  the 
Plan's  rights  in  default  situations.  In  this 
regard,  the  Employer  has  agreed  to 
repurchase  any  Note  which  is 
delinquent  for  three  consecutive 
monthly  payments  of  principal  and 
interest  at  a  price  equal  to  the  unpaid 
principal  balance  on  the  Note  plus 
actTued  interest  through  the  date  of  the 
Repurchase.  Such  Repurchase  shall 
occur  not  later  than  the  last  business 
day  of  the  third  consecutive  month  of 
uncured  principal  and  interest  payment 
default.  Also,  the  Employer  will  remit  to 
the  Plan  any  late  fees  assessed  and 
collected  from  the  borrower.  Mr. 
Duffiier  represents  that  a  Note  in  default 
always  has  a  fair  market  value  not 
greater  than  the  unpaid  princijpal 
balance  plus  accrued  interest  Uirough 
the  date  of  repurchase.  As  such,  he  will 
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not  do  any  fair  market  value 
computations  for  the  Repurchases  in  the 
event  of  default,  however,  he  will  verify 
the  accuracy  of  the  sums  received  by  the 
Plan. 

10.  Mr.  DufEaer  has  determined  that 
the  purchase  by  the  Plan  of  the  Notes  is 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan.  He  represents 
that  due  to  market  conditions  Plan 
assets  are  invested  in  debt  instruments 
and  certificates  of  deposits  returning 
substantially  lower  yields  than  the 
Notes.  Traditionally,  mortgage  note 
investments  have  certain  inherent  risks. 
The  Notes  are  not  subject  to  those  risks 
due  to  the  Employer's  obligation  to 
Repurchase  any  Notes  in  default.  Also, 
the  independent  fiduciary  can  require 
the  Employer  to  Repurchase  any  Notes 
from  the  Plan  in  order  to  satisfy  the 
Plan's  liquidity  needs  and  to  maintain 
compliance  with  the  25%  and  10% 
limitations  as  set  forth  in  Part  I  of  this 
exemption.  Mr.  Duffner  therefore 
concludes  that  acquisition  of  the  Notes 
by  the  Plan  will  result  in  higher 
earnings  for  the  Plan.  The  Employer  and 
Mr.  Dufher  understand  that  the 
effectiveness  of  the  exemption,  if 
granted,  is  dependent  on  the 
compliance  with  the  terms  of  the 
exemption  as  set  forth  herein  including 
any  limitations,  restrictions  or  other 
conditions  imposed  on  such  exemption. 
Furthermore,  the  Employer  and  Mr. 
DufCaer  understand  that  in  the  event 
that  unanticipated  circumstances  reduce 
the  assets  of  the  Plan  to  the  extent  that 

a  violation  of  any  of  the  terms  and 
conditions  of  the  exemption  results,  the 
relief  provided  by  the  exemption  will  no 
longer  be  available. 

11.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  4G8(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 

(1)  The  independent  fiduciary  will 
decide  which  Notes  will  be  purchased 
for  the  Plan; 

(2)  Only  fiirst  mortgage  Notes  will  be 
purdiased  by  the  Plan; 

(3)  The  Notes  purchased  by  the  Plan 
will  have:  (a)  a  borrower  payment 
history  with  the  Employer  of  at  least 
three  months;  (b)  a  maximum  15  year 
maturity;  and  (c)  the  loan  to  value  ratio 
of  the  collateral  of  at  least  150%  of  the 
principal  amount  of  the  Note; 

(4)  m  the  case  of  an  original 
acquisition  mortgage  loan,  the  Note  will 
not  exceed  two-uiiids  of  the  lower  of  the 
purchase  price  or  of  the  appraised  value 
of  the  collateral  mortgaged  by  the 
borrower  to  the  Employer  to  secure  the 
Note; 

(5)  In  the  case  of  a  refiinandng  of  the 
original  acquisition  mortgage  loan,  the 


Note  will  not  exceed  two-thirds  of  the 
appraised  value  of  the  collateral 
mortgaged  by  the  borrower  to  the 
Employer  to  secure  the  Note; 

(6)  In  the  event  of  a  default  and/or  if 
the  limitations  described  in  (7)  and  (8) 
below  are  exceeded,  the  independent 
fiduciary  can  require  the  Employer  to 
repurchase  any  Notes  sold  to  the  Plan. 
Sudi  Repurchases  will  be  at  a  price 
which  is  equal  to  the  greater  of  the 
outstanding  principal  balance  plus 
accrued  interest  through  the  date  of 
repurchase  or,  the  current  fair  market 
value; 

(7)  No  more  than  twenty-five  percent 
of  the  value  of  the  Plan's  total  assets 
will  be  invested  in  the  Notes; 

(8)  No  more  than  ten  percent  of  the 
value  of  the  Plan's  total  assets  will  be 
invested  in  any  one  Note  or  Notes  to  any 
one  borrower;  and 

(9)  The  effectiveness  of  Part  I  or  Part 
n  of  this  exemption,  if  granted,  is 
dependent  on  the  compliance  with  the 
terms  of  the  exemption  as  set  forth 
herein,  including  any  limitations, 
restrictions  or  conditions  imposed  on 
Part  I  or  Part  n  of  such  exemption. 
FOR  FViRTHER  MFORMAHON  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  tofl-fitee  number.) 

Atlanta  Beverage  Co.  401  (k)  Profit  Sharing 
Plan  (the  Flan);  Located  in  Atlanta,  Georgia 
(Application  No.  D-9320] 

Propoeed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  bom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  497S(c)(l)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  for 
cash  of  certain  mutual  fund  shares  from 
the  Plan  to  Atlanta  Beverage  Co.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
follo%«ring  conditions  are  met: 

1.  The  terms  of  the  sale  are  at  least  as 
favorable  as  those  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

2.  The  price  paid  for  the  shares  will 
be  equal  to  the  offer  price  for  the  shares 
as  published  in  the  Wall  Street  Journal 
on  the  date  of  the  sale; 

3.  The  Employer  pays  all  cash  for  the 
shares;  and 

4.  The  Plan  pays  no  expenses  or 
transaction  costs  in  regard  to  the  sale. 


Summarjr  of  Facts  and  Representations 

1.  The  Employer,  a  Georgia  general 
partnership,  is  a  wholesale  beer 
distributor.  The  Plan  is  a  profit  sharing 
plan  which  had  396  participants  and 
total  assets  of  $20,892,814  as  of  Augiist 
31, 1992.  Two  of  the  three  managing 
partners  of  the  Employer  are  also 
trustees  of  the  Plan.  IDS  Trust  is  the 
asset  manager  for  the  Plan. 

2.  During  1991  and  1992,  the  Plan 
invested  a  portion  of  its  assets  in  shares 
of  three  publicly  traded  mutual  funds. 
As  of  August  31, 1992,  the  Plan  had 
invested  $1,317,818  in  the  Lord  Abbett 
Government  Fund,  $1,851,470  in  the 
Washington  Mutual  American  Fund  and 
$1,000,015  in  the  MFS  Woridwide 
Governments  Trust.  The  total  cost  to  the 
Plan  of  purchasing  the  shares  as  of  that 
date  accordingly  amounted  to 
$4,169,303.  All  three  funds  are  listed 
daily  in  the  Mutual  Fund  Quotations 
section  of  the  Wall  Street  Journal.  The 
applicant  represents  that  there  is  no 
relation  between  any  of  the  mutual 
funds  and  either  the  Employer  or  the 
asset  manager  of  the  Plan.  'The  shares 
were  purchased  through  Shearson 
Lehman  and  Robinson-Humphrey. 

3.  The  Plan  now  desires  to  become  a 
section  404(c)  plan  within  the  meaning 
of  regulation  29  CFR  2550.404C-1  of  the 
Department  and  to  complv  with  all  the 
relevant  requirements  of  that  regulation. 
For  example,  each  Plan  participant  is  to 
be  given  the  opportunity  to  choose  from 
a  broad  range  of  investment  alternatives. 
Toward  this  objective,  the  trustees  of  the 
Plan  have  been  advised  by  various 
financial  groups  that  certain  assets  of 
the  Plan  must  be  converted  into  cash. 

Accordingly,  the  Plan  proposes  to  sell 
the  above  named  mutual  fund  shares  to 
the  Employer.  The  Employer  will  pay 
the  offer  price  for  the  shares  as 
published  in  the  Wall  Street  Journal  at 
the  time  of  sale.  The  applicant 
represents  that  the  Plan  would 
otherwise  have  to  redeem  the  shares  at 
the  net  asset  value,  which  is  a  lower 
amount.  To  illustrate,  at  the  close  of 
trading  on  May  11, 1993,  the  shares 
owned  by  the  Plan  (for  the  three  funds 
combined)  had  a  total  net  asset  value  of 
$4,498,133.  The  total  offer  price  for  the 
shares  was  $4,743,021.  The  difference  is 
$244,888  which  represents  the  amount 
the  Plan  would  have  saved  on  that  date 
by  not  redeeming  the  shares  at  net  asset 
value.  The  sale  will  be  a  one-time 
transaction  for  cash  and  the  Plan  will 
incur  no  expenses  in  regard  to  the 
transaction. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
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The  sale  of  Um  mutual  bad  iharas  will 
be  entirely  for  cash,  allowing  the  Plan 
to  further  its  objective  of  becoming  a 
section  404(c)  plan;  (2)  the  prices  of  the 
shares  for  each  of  the  three  mutual 
funds  are  published  daily  in  the  Wall 
Street  Journal;  (3)  the  Employer  will  pay 
the  offer  price  for  the  shares  at  the  time 
of  sale;  and  (4)  the  Plan  would  receive 
only  the  net  asset  value,  a  lower 
amount,  in  an  ordinary  redemption  of 
the  shares. 

TOR  FURTHER  MFORMATXM  CONTACT:  Paul 
K»hy  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
nmriMr.) 

IDS  Financial  Corporation  (IDS);  Located 
ia  Minneapolu,  MinnMoia  lAppiicatioQ  No. 
D-9152]. 

Proposed  Exemptioa 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  <rf  section  408(a)  of  the  Act 
and  section  497S(c)(2)  of  the  Code  and 
in  aocordanoe  with  the  procedures  set 
forth  in  29  CFR  put  2570,  subpart  B  (55 
PR  32838.  32847,  August  10. 1990).  If 
the  examption  is  panted,  the 
restrictioos  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cKlMA) 
throu^  (D)  of  the  Code,  shall  not  apply 
to  the  guarantee  against  loss  (the 
Guarantee)  by  IDS  or  its  affiliates 
(together,  the  Applicants)  of  money 
invested  with  the  Applicants  by 
amployee  benefit  plans  (the  Plans), 
provided:  (a)  The  fiees  paid  by  the  Plans 
to  the  Applicants  for  the  Guarantees  are 
not  more  than  reasonable  compensatian 
for  such  Guarantees;  (b)  the  decision  to 
purchase  the  Guarantees  will  be  made 
lor  each  Plan  by  a  Plan  fiduciary  who 
is  independent  of  the  Applicants;  (c)  the 
individually  managed  poo^Dtios  and 
collective  investment  nmds  that  will  be 
subject  to  the  Guarantee  will  be  invested 
in  products  whose  prices  are  quoted 
daily  and  thus  can  be  ol^ectively 
valued;  and  (d)  all  terms  and  conditions 
of  the  Guarantee  will  be  fully  disclosed 
in  a  written  document  which  will  be 
distributed  to  any  Plan  investing  in  the 
Guarantee. 

SonuBaiy  of  Facts  and  Reprsesulationa 

1.  IDS,  a  wholly  owned  subsidiary  of 
American  Express  Company,  is  an 
investment  adviser  regi^ered  xmder  the 
Investment  Advisers  Act  of  1940,  and  a 
broker-dealer  registered  uoder  the 
Securities  Exchange  Act  of  1934.  IDS 
serves  as  investment  manager  or 
investment  adviser  to  32  registered 
investment  companies  (Funds)  and  to 
IDS  Csitificata  Cooipany.  a  %Hu>Uy 
owned  subsidiary  of  IDS  tiiat  is  this 


lai]gBet  issuar  of  &oe-amount  certificates 
in  the  United  States  (i.e.,  securities 
representing  obligations  of  the  issuer  to 
pay  a  stated  or  determinable  sum  or 
sums  at  a  fixed  or  determinable  data  or 
dates  more  than  24  months  after  the 
security  is  issued).  As  of  April  30, 1092. 
the  32  publicly-offsred  Funds  advised 
by  IDS  nad  aggregate  assets  of  over  $26 
billion,  and  IDS  Certificate  Company 
had  apiMoximately  $3.9  lullirai  in  assets. 
As  of  May  8, 1992.  IDS  had  over  2.100 
employees. 

2.  IDS  Financial  Services,  Inc. 
(IDSFS),  a  wholly  owned  subsidiary  of 
IDS,  has  176  division  offices  in  49  states 
and  the  District  of  Columbta.  IDSFS  is 

a  registered  broker^ealw  and 
investment  adviser  that  serves  as 
principal  underwriter  for  the  32  Funds 
advised  by  IDS  and  for  life  insurance 
and  variable  annuity  contracts  issued  by 
IDS  Life  Insurance  Company  of  New 
York  (another  IDS  affiliate)  and  for  IDS 
Certificate  Company.  As  of  May  8, 1992, 
IDSFS  had  2.344  employees. 

3.  IDS  Advisory  Group,  Inc.  (IDS 
Advisory),  is  a  registered  investment 
adviser  and  a  wholly  owned  subsidiary 
of  IDS.  IDS  Advisory's  principal  line  of 
business  is  providing  investment  advice 
to  large  tax-exempt  institutions, 
including  Plans.  As  of  December  31. 

1991.  IDS  Advisory  served  as 
investment  adviser  to  Plans  holding 
approximately  $7.4  billion  in  assets. 
Since  January  1, 1991,  IDS  Advisory  has 
also  provided  investment  management 
services  for  AMEX  Life  Assurance 
Company,  AMEX  Centurion  Life  and 
Accident  Company  and  AMEX 
Assurance  Company.  As  of  March  31, 

1992,  IDS  Advisory  had  50  employees. 

4.  IDS  Bank  and  Trust  (IDS  Bank),  a 
trust  company  with  banking  powers  and 
a  wholly  owned  subsidiary  of  IDS,  offers 
a  variety  of  trust  services  and  products. 
IDS  Bai^  is  regulated  by  the  Minnesota 
Department  of  Commerce  (Banking 
Division)  and  by  the  Federal  Deposit 
Insurance  Corporation.  It  is  not  a 
member  of  the  Federal  Reserve  System. 
IDS  Bank's  banking  division  currently 
engages  in  making  loans  and  accepting 
time  deposits,  but  does  not  offer 
demand  deposits.  Throu^  its  trust 
division,  IDS  Bank  maintains  a  series  of 
20  collective  investment  funds  for  the 
investment  of  Plan  assets.  As  of 
December  31, 1991,  the  collective  funds 
had  approximately  $2.38  billion  in 
assets.  Through  its  trust  division,  IDS 
Bank  also  ofiara  trustee,  custodial  and 
record  keeping  services  for  Plans,  as 
well  as  investment  management  services 
to  its  fiduciary  clients  and  to  the 
collective  hinds  it  maintains.  As  of 
December  31. 1091.  IDS  Bank  had  291 


employees,  267  of  whom  perfonned 
services  for  the  trust  division. 

5.  The  Applicants,  as  described  above, 
smve  as  investment  managws  to  Plans, 
within  the  meaning  of  Act  section  3(38), 
through  investment  management 
agreemmts,  or  throtigh  collective 
investment  funds  offered  by  IDS  Bank. 
The  Applicants  are  requesting  an 
exemption  to  provide  any  of  their  client 
Plans  the  opportunity  to  invest  in  an 
individualized  portfolio  of  investments 
that  canies  with  it  an  option  to 
purchase  a  Guarantee  to  give  security  to 
the  Plan  and  its  participants.  IDS  would, 
in  addition,  like  to  provide  a  Guarantee 
of  the  total  value  of  amounts  invested  in 
one  or  more  of  IDS  Bank's  coUectivo 
investment  funds  or  group  trusts.  IDS    - 
Bank  detmnines  the  oomposition  of  the 
portfolios  subject  to  the  Guarantee, 
regardless  of  whether  they  are 
individiial  portfolios  or  the  collective 
investment  funds. 

6.  The  fees  associated  vnth  the 
proposed  IDS  Guarantee  would  operate 
as  follows.  A  Plan  fiduciary  would  have 
the  choice  to  invest  either  through  an 
IDS  collective  investment  trust  (OF) 
maintained  by  IDS  Bank,  or  through  an 
individually  managed  portfolio.  The 
Applicants  represent  that  in  either 
event,  the  investment  philosophy  would 
be  to  minimize  risk  to  the  Plan's 
portfolio  through  hedging  of 
investments.  The  fee  for  asset 
management  and  custodial  services  in 
the  collective  investment  fimd  is  35 
basis  points  annually,  payable  quaiteriy. 
The  fiae  for  individualized  asset 
management  is  40-50  basis  points 
annxislly.  also  payable  quarterly,  which 
reflects  the  additional  risk  of  the 
investment  pcwtfolio  whore  a  custodian 
other  than  IDS  Bank  settles  all  trades. 

7.  The  OF  will  invest  primarily  in 
securities  issued  or  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agencies  m 
instrumentalities.  Allowable  securities 
will  include  U.S.  Treasiuy  bonds,  notes 
and  bills,  securities  of  the  Government 
Naticmal  Mortgage  Association,  and 
obligations  of  the  Federal  Home  Loan 
Banks.  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporati<Hi.  It  is  anticipated 
that  a  significant  portion  of  the  CIF's 
assets  mil  cc»uist  of  U.S.  government 
securities  representing  part  ownership 
in  pools  of  mortgage  loans.  A  portion  of 
the  CIF's  assets  will  be  maintained  in 
cash  and  cash  equivalents.  In  addition, 
the  OF  may  also  invest  in  bank 
certificates  of  deposit,  time  deposits, 
banker's  acceptances  and  letters  of 
credit  issued  by  banks,  as  well  as  highly 
rated  commercial  paper.  The  OF  may 
use  financial  iiitures  contracts  and 
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options  on  such  contracts  for  piuposes 
of  hedging  its  investments.' 

8.  With  respect  to  the  individually 
managed  portfolios,  the  Applicants 
represent  that  some  or  all  of  the  cash 
therein  may  be  invested  in  the  EDS  Trust 
Collective  Short-Term  U.S.  Government 
Securities  Fund  or  other  short-term 
mvestment  funds,  provided  such  short- 
term  funds  invest  primarily  in  the  kinds 
of  investment  instruments  which  meet 
the  portfolio's  objectives  and  provided 
that  such  investments  are  authorized  by 
the  Plan  fiduciary. 

9.  With  respect  to  the  individually 
managed  portfolios,  the  Guarantee 
offercHd  to  the  Plan  will  be  purchasable 
in  advance  on  a  quarterly  basis.  Under 
the  Guarantee,  a  Plan  will  not  inciu  a 
negative  aggregate  total  return  on  its 
investments  in  the  portfoUo  during  any 
quarter  covered  by  the  Guarantee,  as 
measured  against  the  value  of  the 
portfolio  on  the  first  day  of  that  quarter. 
Total  return  is  the  sum  of  interest 
income  and  market  appreciation  less 
depreciation  before  payment  of  any  fees. 
The  Applicant;  represent  that  the 
individual  portfolios  and  the  GIFs  that 
will  be  subject  to  the  Guarantee  will  be 
invested  in  products  whose  prices  are 
publicly  quoted  daily  and  thus  can  be 
objectively  valued.  A  Plan's  portfolio 
will  be  valued  quarterly,  and,  at  the 
close  of  business  on  the  last  day  of  each 
quarter,  IDS  will  pay  to  the  Plan  an 
amount  sufficient  to  restore  the  Plan's 
guaranteed  investment  to  the  fair  market 
value  of  the  investment  as  of  the  date 
the  Guarantee  commenced.  There  is  no 
guaranteed  rate  of  return  under  the 
proposed  program.  Plans  will  be 
allowed  to  increase  or  decrease  the 
amount  subject  to  the  Guarantee  only  as 
of  these  quarterly  valuation  dates.  A 
Plan  can  alter  the  investment 
instructions  or  terminate  the  investment 
management  agreement  with  90  days 
notice.  While  the  Guarantee  could,  in 
theory,  be  canceled  by  the  Plan  prior  to 
the  end  of  the  90-day  period,  there 
would  be  no  proration  of  the  Guarantee 
fee.  A  Plan  may  purchase  the  Guarantee 
on  all  or  a  portion  of  the  amount  of  its 
investment  in  the  individual  portfolio.  If 
the  Plan  wishes  to  Guarantee  only  a 


■  The  Applicants  rapr«sent  that  financial  future* 
contracts  may  Im  used  for  hedging  purposas  only 
and  not  for  speculation.  Futures  contracts  may  be 
used  to  hedge  portfolio  positions,  anticipated 
interest  rata  changes  or  other  aspects  of  portfolio 
risk.  The  CIP  may  also  use  futures  contracts  as  an 
anticipatory  hedge.  The  Applicants  represent  that 
in  buying  and  selling  futures  contracts,  the  CIF  will 
at  all  times  iMda  by  the  regulations  of  the 
GimmoditT  Future  Trading  Commission  defining 
hedging.  The  AppUcaats  further  represent  that  at  no 
time  will  ftituiM  contracts  be  used  to  leverage  the 
OP'S  portfoUo.  In  addition,  the  Applicants 
represent  that  they  will  use  an  unaffiliated  broker 
for  the  purchase  w  any  futures  contracts. 


porticH)  of  the  individual  portfolio,  the 
Plan  specifies  the  portion  to  be  subject 
to  the  Guarantee.  In  such  case,  any 
losses  in  that  portion  would  be 
guaranteed  100%,  and  no  part  of  the  rest 
of  the  portfolio  would  be  guaranteed. 
All  gains  in  the  guaranteed  portion  of 
the  portfolio  would  be  used  to  offset 
losses  in  that  portion  of  the  portfolio; 
the  Guarantee  would  only  be  paid  if  the 
total  value  of  the  Plan's  guaranteed 
portfolio  fisll  below  the  guaranteed  level 
as  of  the  valuation  date.^  If  the 
performance  of  a  portfolio  during  a 
quarter  triggers  the  payment  of  the 
Guarantee,  the  portfolio  is  valued  with 
the  addition  of  the  Guarantee  for 
purposes  of  determining  the  value  of  the 
portfolio  at  the  beginning  of  the  next 
quarter.  In  other  words,  the  Guarantee  is 
added  to  the  basis  assigned  to  the 
guaranteed  portfolio. 

10.  Regardless  of  whether  the  Plan 
fiduciary  chooses  the  GIF  as  a  vehicle  or 
chooses  individual  asset  management, 
the  fee  for  the  Guarantee  is  the  same:  15 
basis  points  of  the  amount  guaranteed 
annually,  payable  quarterly.  In  the  case 
of  the  GIF,  the  Guarantee  fee  cannot  be 
netted  against  yield  or  taken  out  of  the 
GIF,  but  must  instead  be  paid 
separately,  either  by  the  Plan  sponsor  or 
through  Plan  assets.  In  the  case  of  the 
individually  managed  portfolios,  the 
Guarantee  fee  will  be  paid  either 
directly  by  the  Plan  sponsor  or  from  the 
portion  of  the  portfolio  that  is  not 
subject  to  the  Guarantee.  The  Guarantee 
will,  in  the  case  of  both  the  GIFs  and  the 
individual  portfolios,  be  purchasable  on 
a  quarterly  basis,  and  may  be  dropped 
effective  at  the  beginning  of  any 
calendar  quarter  with  90  days  prior 
notice. 

11.  Under  the  Guarantee,  a  Plan  will 
not  inou*  a  negative  total  return  on  its 
guaranteed  investment  in  the  GIF  during 
any  quarter  covered  by  the  Guarantee. 
Total  return,  as  in  the  case  of  the 
individually  managed  portfohos,  is  the 
sum  of  interest  income  and  market 
appreciation  less  depreciation  before  the 
payment  of  any  fees.  The  CIF  will  be 
valued  quarterly,  and,  at  the  end  of  each 
quarter,  IDS  will  pay  to  the  investing 
Plan  an  amount  sufficient  to  restore  the 
Plan's  guaranteed  investment  to  the  fair 
market  value  of  the  investment  as  of  the 


*  For  example,  if  a  Plan  fiduciary  decides  to 
invest  Si  00  million  with  IDS  in  an  individually 
managed  portfolio  and  desires  a  Guarantee  with 
respect  to  23%  of  that  portfolio,  IDS  would 
segregate  $25  million  and  invest  those  assets  in 
investments  suitable  for  the  Guarantee.  The 
Guarantee  would  run  only  to  that  part  of  the 
portfolio,  and  if  the  value  of  that  part  of  the 
portfolio  fell  below  $25  million,  the  Guarantee 
would  be  paid,  regardless  of  whether  the  rest  of  the 
portfolio  had  increased  or  decreased  in  value. 


date  the  Guarantee  was  purchased.^  As 
in  the  case  of  the  individually  managed 
portfolios,  the  GIF  would  be  valued  with 
the  addition  of  the  Guarantee  for 
purposes  of  determining  the  value  of  the 
GIF  at  the  beginning  of  the  next  quarter. 
Plans  will  be  allowed  to  invest 
additional  amounts  or  withdraw  from 
the  QF  only  as  of  these  quarterly 
valuation  dates.  Thus,  the  Guarantee, 
once  purchased,  is  effective  until  the 
end  of  the  quarter.  A  Plan  may  purchase 
the  Guarantee  on  all  or  a  portion  of  the 
amount  of  its  investment  in  the  CIF.  If 
the  Plan  wishes  to  Guarantee  only  a 
portion  of  the  CIF,  the  Plan  specifies  the 
percentage  to  be  subject  to  the 
Guarantee.  The  Guarantee  would  only 
be  paid  if  the  total  value  of  the  Plan's 
guaranteed  portion  of  the  GIF  units  fiall 
below  the  guaranteed  level  as  of  the 
valuation  date." 

12.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  a)  the  Plan  will  be 
provided  with  the  option  of  protecting 
the  total  value  of  its  investment;  b)  the 
proposed  exemption  will  not  apply 
unless  all  fees  paid  by  the  Plans  for  the 
Guarantees  constitute  no  more  than 
reasonable  compensation;  and  c)  any 
decision  to  purchase  a  Guarantee  will  be 
made  on  behalf  of  a  Plan  by  a  fiduciary 
who  is  independent  of  the  Applicants. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department. 
telephone  (202)  219-6881.  (This  is  not 
a  toll-fi^e  number.) 

Anesthesia  Associates  of  Kansas  City,  Inc. 
Profit  Sharing  Plan  (the  Plan):  Located  in 
Kansas  City,  Missouri  (Application  No.  D- 
9401] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 


'>  For  example,  if  a  Plan  invested  SS  million  in 
a  CIF  on  the  first  day  of  a  quarter  which  was  worth 
$4  million  on  the  last  day  of  the  quartor.  the  CIF 
would  credit  the  Plan's  investment  in  the  QF  with 
an  additional  Sl  million  u  of  the  last  day  of  the 
quarter,  or  apply  such  amount  to  other  Plan 
investments,  as  directed  by  the  Plan  fiduciary. 

•  For  example,  a  Plan  fiduciary  may  decide  to 
invest  $10  million  in  a  QF,  and  to  purchase  a 
Guarantee  for  $4  million.  The  rvsult  of  that  decision 
would  be  that  as  of  the  evaluation  date  next 
following  the  investment,  the  $4  million  investment 
would  be  valued,  and  if  it  had  decreased  in  value 
t>elow  $4  million,  the  Guarantee  would  t>e  paid. 
Thus,  the  guaranteed  portion  of  the  Plan's 
investment  would  be  separately  accounted  for.  and 
the  value  of  the  non-guaranteed  portion  of  the 
Plan's  investment  in  (he  QF  would  have  no  bearing 
on  whether  the  Guarantee  would  be  paid. 
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•xsmptioD  if  giuilwl,  Um  laiUlctluiM  of 
MctioB  400(a).  406(bXl)  and  Q>X2}  of  the 
Act  and  tha  laiictiona  raauMng  from  tha 
application  of  aectioo  4075  of  tha  Coda, 
\rf  taaaon  of  taction  407S(c)(l)(A) 
through  (E)  shall  not  apply  to  tha 
proposad  sala  (tha  Sala)  from  Arthur  P. 
Vogal.  M.D.'s  (Dr.  Vogel)  individually 
diracted  account  (tha  Account)  in  tha 
Plan  of  cartain  stock  (tha  Stock)  to  Dr. 
VoRel,  a  party  in  intaratt  with  reapaot  to 
tha  Plan. 

This  pfopoaod  axamptian  is 
conditiooad  upon  tha  foUoinng 
requirsoiants:  (1)  tha  Sak  is  a  ooa-time 
cash  transactiao:  (2)  tha  Plan  is  not 
raquired  to  pay  any  oonunissioas,  costs 
or  other  axpaasas  in  connect  ion  with 
this  tiansactian:  (3)  the  Stodi  is 
appraised  by  a  quaUfiad,  indspeDdoit 
appraiser  and  (4)  tha  sales  price  for  the 
Stock  reflects  its  fair  nuuket  value  aa 
the  date  of  the  Sale. 


Summery  of  Facts  and  Kapreaentations 

1.  Tha  Plan  is  a  profit  sharing  plan 
spoosoied  by  Anesdiesia  Aaaodates  of 
Kansas  City.  Inc.  (the  Employer),  which 
as  of  April  2. 1993,  had  108 
perticipants.  The  Plan  provides  lor 
individually-directed  accounts  by 
participants.  As  of  December  31. 1991. 
the  Plan  had  total  assets  of 
$17,631,603.70  and  the  Account  had 
total  assets  of  S863.483.  The  trustees  of 
the  Plan  are  Donald  E.  Mcintosh,  M.D.. 
George  A.  Edwards,  MD.  and  Adrian ). 
Delaney,  ]r.  D.O..  all  of  whom  are 
shareholders  of  the  Employer.  The 
Employer  provides  anesthesia  and  other 
related  services  to  hospital  and 
ambulatory  surgery  centers  in  Kansas 
and  Missouri. 

2.  The  Stock  consists  of  50,000  shares 
of  common  stock  of  NetWorx,  Inc. 
(NetWorx),  e  closely-held  Washington 
corporation  engaged  in  developing  end 
mariceting  computer  network 
management  software  products.  The 
Stock  was  originally  purchased  by  the 
Account  from  NetWorx  on  December  20, 
1991  for  $500  or  one  (1)  cent  per  share. 

3.  In  order  that  the  Plan  may  divest 
itself  of  illiquid  assets.  Dr.  Vogel 
requests  an  administrative  exemption 
from  the  Department  to  purchase  the 
Stork  for  cash  from  die  Account  for  its 
fair  market  value  on  the  date  of  the  Sale. 
Dr.  Vogel  represents  that  he  does  not 
curreraly  own  any  NetWorx  stock  in  an 
individual  capacity  and,  therefore,  will 
not  have  a  controlling  interest  ai^er  the 
S»ie.  Because  the  Sale  would  be 
between  Dr.  Vogel  and  the  Account,  the 
accounts  of  the  other  Plan  participants 
would  not  be  affected.  The  Plan  will  not 
be  required  to  pay  any  commissions, 
coats  or  other  aApemss  ia  connaction 
with  these  tranaactiona. 
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4.  Tony  Leung  (Mr.  Leung),  an 
aociadited  senior  appraiser  with 
Corporate  Advisory  Associates,  Inc. 
(Corporate  Atiriaory).  vahied  the  Stock. 
Mr.  Leung  repraaants  that  both  he  and 
Coiporata  Advisoiy  Assodatas,  Inc.  are 
unrelated  to  and  independent  of  the 
Employer.  In  an  appraisal  dated  Mardi 
29. 1093.  Mr.  Leung  states  that  tha  Stod^ 
repraaants  a  minority  interest  in 
NetWorx  and.  based  upon  this  minority 
interest,  the  value  of  the  Stodc  is 
$22,500  or  foity-five  (45)  cents  per 
share. 

In  letters  dated  May  20, 1993  and  fuly 
14, 1993,  Mr.  Leung  describes  certain 
factors  he  considered  in  determining  the 
value  per  share  of  the  Stock.  Mr.  Leung 
states  that  around  the  valuation  date, 
NetWorx  was  in  need  of  a  capital 
infusion  in  order  to  continue  its 
operations.  Mr.  Leung  represents  that 
such  capital  infusion  was  \mcartein. 
According,  ^fr.  Leung  valued  the 
Stodc  beaed  on  the  two  possible 
scenarios:  with  and  without  the 
necessary  capital.  Mr.  Leung  states  that 
he  utilized  the  discounted  hiture  cash 
flow  and  fciture  values  methods  to  value 
the  Stodc,  assuming  a  capital  infusion. 
Under  these  approaches,  the  value  per 
share  of  the  St(x:k  was  estimated  st 
seventyfour  (74)  cents  and  $1.11. 
respectively.  Mr.  Leung  averaged  these 
two  Figures  to  arrive  at  an  overall  value 
of  ninety-three  (93)  cents  per  share 
assuming  a  capital  infusion.  Mr.  Leung 
represents  that  vrithout  the  required 
capital  infusion,  the  value  of  the  Stock 
would  be  zero  after  the  prior  claims  of 
the  preferred  stock.  Because  there  were 
no  definite  prospects  regarding  tiie 
needed  capitsl,  Mr.  Leung  assigned  a 
fifty  (50)  percent  probability  to  eadi 
scenario.  Therefore  considering  both 
scenarios,  Mr.  Leung  utilized  the 
probebility  weighted  value  of  forty-five 
(45)  cents  per  share.  Based  upon  the 
aforementioned  appraise!,  the  Account 
will  sell  the  Stock  to  Dr.  Vogel  for 
$22,500. 

5.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  Safe  will  represent  a  one-time 
cash  transaction;  (b)  the  Plan  will  not  be 
required  to  pay  any  commissions,  coets 
or  other  expenses  in  connection  with 
this  transaction;  (c)  the  Stock  has  been 
appraised  by  a  qualified,  independent 
appraiser;  and  (d)  the  sales  price  for  the 
Stock  will  reflect  its  fair  market  value 
on  the  date  of  the  Sale. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephooe  (202)  219-^971.  (This  is  not 
a  toll-free  numlier.) 


CmwI  iBJarmati— 

Hie  allantian  of  interested  persons  is 
diredad  to  tha  following: 

(1)  The  bd  that  a  transaction  is  the 
subied  of  an  exemption  under  section 
408(a)  of  tha  Ad  and/or  section 
4075(cX2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disquahfied  person  from  certain  other 
provisions  of  the  Art  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  doea 
not  apply  and  the  general  fidudary 
responubihty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  In  the 
interest  of  the  participants  and 
benefidaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  4Q4(a)(l)(b)  of  the  ad;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  kir  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Ad 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasibfe, 
in  the  interests  of  the  plan  and  of  ita 
partidpants  and  benefidaries  and 
protective  of  the  rights  of  partidpants 
and  benefidaries  of  the  plan; 

(3)  The  proposed  exemptions,  ii 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
induding  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  feet  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  tlut  lite  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
tliat  each  applicntion  accurately 
describes  all  material  terms  of  the     - 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  2inh  day  of 
July.  1993. 
hrftn  Stras&ld,  ' 

Director  ofExenafjtion  Determiaations, 
Pension  and  Welfare  Benefits  Adminislralion, 
US.  DeparUnent  of  Labor. 
[FR  Doc  93-1SS43  Filed  8-3-93;  8:45  ami 
aiLUNQ  cooc  «ts-a».r 
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NATIONAL  SOENCC  RXINDATION 
Catecllon  ol  inlonMlloR  SubMHItd  for 


In  accordanoB  wMi  the  Paperwoik 
Raductian  Act  and  0MB  Goldafines,  die 
National  Sdmoe  Fomidatian  la  potting 
a  notice  of  infcimatian  cnQectfon  diat 
will  affsct  the  public.  EateiestBd  persona 
are  invited  to  submit  camnnnta  oy 
August  31, 1993.  Commenta  may  be 
submitted  to: 

(A)  Agency  Charance  Officer.  Herman 
G.  Fleming.  Dirision  of  Peraomiel  and 
Management,  National  Science 
Foundation.  Washington,  DC  20550,  or 
by  telephcme  (202)  357-7335.  6^es  of 
materiab  may  be  obtained  at  the  above 
address  or  telephone.  Comments  may 
also  be  submitted  to: 

(B)  OMB  Desk  Officer.  OfBoe  of 
Infiormatioa  and  Ri^ulatory  Aflaiis, 
ATTN:  Den  Chendc.  Desk  Officer.  0MB. 
722  jaduaa  Place.  Room  3208.  NEOB. 
Washington,  DC  20503. 

Tith:  Survey  of  Innovation  in 
Manufacturing. 

Affected  Pmtic:  Businesses  or  other 
for-profit  and  Small  businesses  or 
organizations. 

Respondents/Eepoiting  Biirden.  1,000 
respondents;  One  hour  per  response. 

Abstract:  This  pilot  survey  of  1,000 
compeniea  is  designed  as  a  test  far  a 
full-acale  measure  survey  on  innovation 
activities  in  the  manu&cturing  sector. 
The  primary  fiocua  of  the  pilot  atudy  is 
to  test  procedures,  operations,  analytical 
methodology,  and  the  vah'dity  erf  thie 
questionnaire  and  the  survey  response. 

Dated:  July  30. 1993. 

" r  HiMi^ 

Reports  Qmtranee  Offlcw. 

[PR  Doc  93-18538  Piled  8-3-93: 8:45  am? 

aaxaia  cooc ' 


of  patmit  appUcationa  received. 
Pannita  for  taldBg/impotting  and 
entering  specially  protected  area,  were 
issued  to  William  R.  Frasm-  on  July  29, 
1993. 

fiij  r  retfuiiip. 

Permit  Office.  Office  o/Mtar  Atlgnuns. 
(PR  Doc  93-18530  nied  8-3-93;  8:45  am] 


NUCLEAR  REGULATORY 


OfllM  Of  Polar  Progrwm;  Pwmlt 
ISMMd  Undor  tho  AntMrcUe 
CoMMfvaMon  Ad  of  197t 

AOEflCV:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  iaatied  under 
the  Antarctic  Conanvation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY;  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  peiinits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  RWTHER  MPORMATION  CONTACT 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Vtltu  Rrograms,  National  Science 
Foundation.  Wadiington,  DC  20550. 
8UPPLEMEHTARY  MP0MIAT1QN:  On  July  1, 
1990  the  National  Sci«K»  Foundation 
pwhMthwl  a  notice  ia  the  Foteri 


ApfriicatioBa  and  Amendmenb  to 
Fadlity  Operating  Licenaea  Involving 
No  Signiffcant  HaxardaConsiderationa 
L  Background 

Pursuant  to  Pabbc  Law  97-415,  the 
U.S.  Nucleer  Reguliitory  Commfssiai 
(the  Commissitm  or  NRC  staff)  is 
publidiing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amMided  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  prcnrisicm  of  section 
189  of  the  Act  This  provision  grants  the 
Commissicm  the  authcmty  to  issue  and 
make  immediately  effective  my 
amendment  to  an  operating  license 
up(Hi  a  determination  by  the 
Commisaion  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  pwson. 

This  biwe^y  notice  includes  all 
noticea  of  ameDdments  issued,  or 
propoaed  to  be  issuad  from  July  12, 
1993,  through  July  23. 1993.  The  last 
biweekly  notice  was  published  on  July 
21. 1993  (58  FR  39046). 

Notice  of  QmsidarstioD  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenaea,  Pn^xiaed  No  Significant 
Hazards  Cooaideration  DeterminatioB, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
propoaed  determination  that  the 
followring  anendmoit  requests  involve 
no  signifirant  hazards  consideration. 
Und«  the  CommisNon's  regulations  in 
10  CFR  50.92,  this  meana  that  ooOTation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  aignificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difierent  Idnd  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  aignificant  raductitm  in  a 
margta  of  salaty.  The  besis  far  this 


proposed  datarmioatiea  far  i 

amendment  raqaaat  ia  diown  below. 

The  CoflomiasisB  is  awHffg  pubttc 
ooBuaents  on  thia  proposed 
detennination.  Any  comments  racaivad 
whthin  30  days  after  \ha  date  of 
publication  of  thia  notice  will  be 
conaidered  in  H»AVi"g  any  fin^l 
determination. 

Normally,  the  Cnmatiisaioa  will  aot 
issue  the  amendment  imtil  the 
ejqpiratioB  of  the  30-day  notkx  period. 
However,  should  circumstances  dbanga 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  noay  issue  the  license 
amendment  befaro  the  expiratioa  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amffluimeot  involves  no  significant 
hazards  considaiation.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Regfater  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  aftw  iasuaaca.  The  Commisaion 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Diiectivea  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfEce  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  should  cite 
the  pubucatioa  date  and  page  number  of 
this  Federal  Register  notice.  Written 
conunents  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Fedanil 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Dociuaent  Room,  the  Gelmwi 
Building.  2120  L  Street.  NW., 
Washington,  DC  Z0555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  September  3, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendm^it  to 
the  subject  facility  ofwrating  license  and 
any  person  whose  interest  may  be 
affacted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  requaat 
fcH-  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licmsing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
ccmsult  a  current  cc^y  of  10  CFR  2.714 
Mrhich  is  available  at  the  Commission's 
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Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
pi^lic  dfocument  room  for  the  particular 
facility  involved.  If  a  request  far  a 
hearing  or  petition  for  leave  to  intervene 
is  filedby  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  s  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervrae  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  diat  interest  may  be  afiiscted  by  the 
results  of  the  proceeding.  The  petition 
should  spedfically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding:  and  (3)  the  possible 
e^ct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  idoitify  ^e  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  ctmference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplendent  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  roedfic 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  vrithin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  diis  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 


Nontiroely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  shotild  be 
granted  based  upon  a  balancing  of 
fectors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555,  and  at  the  local 

gublic  document  room  for  the  particular 
iciUty  involved. 

Carolina  Power  &  Light  Company,  et 
a!.,  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  July  16. 

1993 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  3/4.2.1.  3/ 
4.2.2,  6.9.1.6,  and  associated  Bases  to 
incorporate  references  to  the  Siemens 
Power  Corporation  (SPC)  methodologies 
that  will  support  the  transition  from 
Westinghouse-supplied  fuel  to  SPC- 
supplied  fuel.  Specifically: 

1.  Changes  are  proposed  to  Techoical 
Specification  3/4.2.1,  Axial  Flux  DiffBrenca. 
Technical  Specificalion  3/4.2.2..  Heat  Flux 
Hot  Channel  Factor,  and  associated  Bases  to 
incorporate  the  use  of  the  Siemens  PDC-3 
methodology  for  power  distribution  control. 
The  specific  Technical  Specification  changes 
reflect  the  manner  in  which  target  axial  flux 
difference  (AFD)  will  be  controlled  and  how 
the  associated  penalties  to  the  measured  heat 
flux  hot  channel  factor  are  applied. 

2.  Technical  Specification  6.9.1.6  will  be 
revised  to  update  the  Core  Operating  Limits 
Report  (COLR)  reference  section  to 
incorporate  the  appropriate  SPC  generic 
methodology  used  to  establish  the  limits 
provided  in  the  COLR.  This  revision 
incorporates  references  to  three  SPC 
methodologies  that  are  currently  under 
review  by  the  NRC  staff  (EMF-92-081.  EMF- 
92-153.  and  XN-NF-82-49). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

a.  The  accidents  previously  evaluated  in 
the  Final  Safety  Analysis  Report  (FSAR)  are 
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unchflcgKl  by  the  propom)  mriaiau  to 
Ttcbnical  Spscificationt  3/4^.1  and  3/4.2.2. 
The  plant  systems,  includins  excoi*  aad 
iucoi*  hardwara  and  genffiBliDethoda  of 
operation  (Le.,  axial  power  diatiibutian 
control]  are  not  affected  by  the  proposed 
changes;  plant  procedures  (except  that  Base 
Load  is  no  longer  an  option)  and  aHowed 
action  time*  for  Inniticg  conditioos  far 
operation  we  unchanged. 

b.  The  prupoaad  incorpocation  of  reference 
changn  in  the  Core  Operating  Limits  Report 
(COI^)  does  not  involve  changes  or 
additions  to  plant  equipment  The  re£srsnced 
methodologies  are  used  to  evaluate  the 
consequences  of  the  changes  in  fuel  design 
according  to  NRC  approved  requirements. 
These  consequences  must  satisfy  the 
specified  act»ptabie  fuel  design  limits,  die 
radkdogical  limits,  and  the  Uiaa  of  coolant 
limits  as  defined  by  the  NRC.  Theae  limita 
continue  tu  be  met. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  difEsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

8.  The  proposed  amendment  replaces  one 
approved  methodology  with  anoOer  (PDC-3). 
These  meifaodologieB  are  liesigned  to  provide 
the  same  function,  contnd  of  axial  flux 
difference,  so  that  existing,  analyses  remain 
valid. 

b.  The  incorporation  of  refenaces  in  the 
CDLR  does  not  create  precursors  to  a  new 
kind  of  accident. 

3.  The  proposed  amendment  does  not 
involve  a  sigpificant  reduction  in  the  margin 
of  safety. 

a.  The  paeposed  changes  to  Toduu'ca) 
Spedficattoiii  .3/4.2.1,  3/4.2.2.  and  ■^■nrHtwi 
Bases  do  not  affect  parameters  that  relate  to 
the  margia  of  safety  as  defined  in  the 
Technical  Specifications. 

b.  The  incorporation  of  references  in  the 
Core  Operating  Limits  Report  (COLR)  does 
not  impact  tin  parameters  that  relata  to  the 
maigia  of  safety  as  defined  1b  the  Technical 
Spedfications. 

Tha  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5a92(c)  are 
satisfied.  Thnefore,  the  NRC  staff 
I^oposes  to  determine  that  the 
amendment  request  involves  do 
significant  haaards  consid«ati(Mi. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Ralei^, 
North  CaroUna  27605. 

Attorney  for  licenseei  R.  E.  Jones. 
General  Counsel,  Carolina  Power  ft 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602NRC 
Acting  Project  Director.  S.  Singh  Bajwa 

Duke  Power  Cenpeny,  et  aL,  Dodwt 
Noe.  SIM19  tati  50-414,  Catewfca 
NhcImv  Station.  IWts  1  and  2,  Toric 
County,  Simtib  CkroliiM 

Date  ofamendmeiU  request:  January 
25, 1993.  aa  supnUwnented  May  12. 1993 

Description  of  amendment  mmiest: 
The  proposed  amendments  would 


revise  the  Tedmica]  Specifications  CTS) 
to  increase  the  sunreiliance  test 
interveb  (STI),  allowed  outage  time 
(AOT),  and  chaimel  bypass  times  for 
certain  instrumentation  in  the  Reactor 
Trip  System  (RTS}  and  Engineered 
Safety  Features  Actuation  System 
(ESFAS).  The  acceptability  of  these  TS 
changes  has  previously  been  reviewed 
by  the  NRC  staff  in  response  to  the 
Wdstinghouse  Owners  Group's 
submittal  of  a  topical  report,  WCAP- 
10271,  and  supplements  and  revisions 
to  that  report.  TTie  NRC  staff's  first  SER 
dated  February  21. 1985.  on  WCAP- 
10271  through  Supplement  1  addressed 
only  analog  channels  for  the  RTS.  The 
staff  found  that  an  acceptable  basis  had 
been  provided  to  (a)  increase  the  STI 
from  once  per  month  to  once  per 
quarter,  (b)  increase  the  time  that  an 
inoperable  diannel  could  be  maintained 
in  the  untripped  condition  from  1  to  6 
hours,  (c)  increased  the  time  that  an 
inoperable  channel  could  be  in  bypass 
to  facilitate  surveillance  testing  of  a 
channel  from  2  hours  to  4  hours,  and  (d) 
allow  routine  testing  in  a  bypassed 
condition  instead  of  in  a  tripped 
condition.  Dtxke  Power  did  not  apply  Sot 
condition  (d)  and  it  will  not  be 
conadered  further  in  this  review. 

The  staff's  next  SER  on  WCAP-10271 
through  Supplemmt  2,  Revision  1, 
dated  February  22, 1989,  found  the 
following  acceptable:  (a)  increase  the 
STI  for  ESFAS  analog  channels  fittm  1 
to  3  months,  (b)  increase  the  AOTs  for 
ESFAS  analog  channels  from  2  to  4 
hours,  (c)  incraese  the  AOTs  for  testing 
bI!  components  in  solid  state  systems  to 
4  hours,  (d)  increase  the  AOT  for 
maintenance  of  all  logic  components  to 
12  hours  and  (e)  other  dianges  not 
applicable  to  Catawba. 

The  staff's  SER  of  April  30, 1990, 
reported  completion  of  the  review  of 
Appendix  D  of  WCAP-10271, 
Supplement  2,  Revision  1,  and  approval 
of  a  4-hciir  AOT  for  testing  and  a  12- 
hour  AOT  for  maintenance,  instead  of  2 
and  6  hours  respectively,  for  the  RTS 
logic  cabinets.  RTS  channel,  STI.  and 
AOT  extensions  similar  to  those  givm 
for  ESFAS  channels  were  also  approved. 

The  NRC  staffs  evaluation  letter  of 
July  24. 1985,  provided  marked  up  TS 
pages  to  reflect  implementation  of  these 
changes  in  a  sample  set  of  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Qdlarka  1— OparatioB  of  Catawba  in 
accordance  with  the  proposed  license 


amendment  does  not  involve  a  significant 
Increase  in  the  probability  or  consequences 
of  an  accidcmt  previously  evaluated.  The 
determination  that  the  results  of  the 
proposed  changes  are  within  all  acceptable 
criteria  was  established  in  the  SERs  prepared 
ftjrWCAP-t027t,  WCAP-10271  Supplement 
1.  WCAP-t<»271  Supplement  2,  and  WCAP- 
10271  Supplement  2,  Revision  1  issued  by 
letters  dated  February  21, 1985.  Febrxiary  22, 
1989,  and  April  30, 1990.  Implementation  of 
the  proposed  changes  is  expected  to  result  in 
an  acceptable  increase  in  total  RTS  yearly 
unavailabihty.  This  increase,  which  is 
primarily  due  to  less  frequent  surveillaoce, 
results  in  an  increase  of  similar  m^nitude  in 
the  probability  of  an  Anticipated  Transient 
Without  Scram  (ATWS)  and  in  the 
probability  of  core  melt  resulting  from  aa 
ATWS  and  ako  results  in  a  small  increase  ia 
core  damage  frequency  (CDF)  due  to  ESFAS 
unavailability. 

Implementation  of  the  proposed  rhnnyy  (g 
expected  to  result  in  a  significant  reductioo 
in  the  probability  of  core  melt  from 
inadvertent  reactor  trips.  This  is  a  result  of 
a  reduction  in  the  number  of  inadvertent 
reactor  trips  occuring  [sic]  during  testing  of 
RTS  instrumentation.  For  Catawba,  this 
reduction  is  primarily  attributable  to  less 
frequent  surveillance. 

The  reduction  in  core  melt  frequency  feoa 
inadvertent  reactor  trips  is  sufficiently  large 
to  counter  the  increase  in  ATWS  core  melt 
probability  resulting  in  an  overall  reduction 
in  total  core  melt  probability. 

The  values  determined  by  the  WOG 
iWestinghouse  Owners  Group)  and  presented 
in  the  WCAP  for  the  increase  in  CDF  were 
verified  by  Biookhaven  National  Laboiatacy 
(BNL)  as  part  of  an  audit  and  sensitivity 
analysis  for  the  NHC  staff.  Based  on  the  small 
value  of  the  increase  compared  to  the  rai^ 
of  uncertainty  in  the  CDF,  tiie  incraaaa  is 
considered  acceptable. 

Changes  to  surveillance  test  frequencies  fcr 
the  RTS  interiocks  do  not  represent  a 
sigsificant  reduction  in  testing.  The  cunentiy 
specified  test  interval  for  interlock  channels 
allows  the  surveillance  requirement  to  be 
satisfied  by  verifying  that  the  permissive 
logic  is  in  its  required  state  using  the 
annunciator  status  light.  The  surveillance  as 
currently  required  only  verifies  the  status  of 
the  permissive  logic  and  does  not  address 
verification  of  channel  setpoint  or 
operability.  The  setpoint  verification  and 
channel  operability  are  verified  after  a 
rehieltng  shutdown.  The  definition  of  the 
channel  check  includes  comparison  cf  the 
channel  -status  with  other  channels  for  the 
same  parameter.  The  requirement  to 
routinely  verify  permissive  status  is  a 
different  consideration  than  the  availability 
of  trip  or  actuation  channels  which  are 
required  to  change  state  on  the  occuiranca  of 
an  event  and  for  which  the  function 
availability  is  mure  dependent  on  the 
surveillance  interval.  The  change  in 
surveillance  requirement  to  at  least  once 
every  refueling  does  not  therefore  represent 
a  significant  change  in  channpl  surreillanoe 
aad  does  not  involve  a  significant  increase  in 
unavailability  of  the  RTS. 

The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of  an 
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■ccidsDt  pravkMiIy  evaluated. 
Implementation  of  the  propooed  changM 
affects  the  probability  of  hiluie  of  the  RTS 
but  doet  not  alter  the  manner  in  which 
protection  is  afforded  nor  the  manner  in 
which  limiting  criteria  are  established. 

Criterion  2— The  propoeed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the  RTS 
provides  plant  protection.  No  change  is  being 
made  which  alters  the  functioning  of  the 
RTS.  Rather,  the  likelihood  or  probability  of 
the  RTS  functioning  properly  is  afiscted  as 
described  above.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

Since  Duke  Power  Cranpany  is  not 
proposing  to  conduct  routine  channel  testing 
in  bypass  for  Catawba,  no  hardware  changes 
are  necessary  to  support  testing  in  the  bypass 
mode. 

Criterion  3— The  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  propoeed  changes  do  not  alter  the 
manner  in  which  saft^  limits,  limiting  safety 
system  setpoints,  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing  other  than  as  addressed 
above  is  to  allow  a  longer  time  interval  over 
which  Instrument  imcertaintias  (e.g..  drift) 
may  act  Experience  has  shown  that  the 
initial  uncertainty  assumptions  are  valid  for 
reduced  testing. 

Implementation  of  the  proposed  changes  is 
expected  to  remit  in  an  overall  improvement 
in  safety  by: 

1)  Leas  frequent  testing  will  result  in  fewer 
inadvertent  reactor  trips  and  actuation  of 
Engineered  Safety  Features  Actuation  System 
components. 

2)  Higher  quality  repairs  leading  to 
improved  equipment  reliability  due  to  longer 
allovrable  repair  times. 

3)  Improvements  in  the  efiectiveness  of  the 
operating  staff  in  monitoring  and  controlling 
plant  operation.  This  is  due  to  less  frequent 
distraction  of  the  operator  and  shift 
supervisor  to  attend  to  instrumentation 
testing. 

The  foregoing  analysis  demonstrates  that 
the  proposed  amendment  to  Catawba's 
Technical  Specifications  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  does  not  create  the  possibility  of  a 
new  or  different  lund  of  accident,  and  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  upon  Uie  preceding  analysis,  Duke 
Power  Company  concludes  that  the  proposed 
amendment  does  not  involve  a  significant 
hazards  consideration. 

The  staff  notes  that  the  licensee's 
analysis  presented  above  addresses  only 
the  changes  to  the  RTS  for  Criteria  1  and 
2.  In  order  to  supplement  this  analysis, 
reference  is  made  as  follows  to 
conclusions  made  in  the  refierenced 
NRC  staff  SERs.  The  effect  of  changes  in 
the  RTS  analog  chaimel  STI  and  AOTs 
was  addressed  in  the  SER  of  February 


21, 1985.  wherein  the  staff  reached  the 
following  conclusion  regarding  the 
probability  of  an  accident  core  damage 
finrauency  [CDP): 

Overall,  the  staff  concludes  that  the 
change  in  RTS  unavailability  is  very 
small,  as  is  the  reduction  in  core 
damage  frequency  coming  from 
inadvertent  trips.  Therefore,  the  staff 
agrees  with  the  Westinghouse  Owners 
Group  conclusion  for  the  proposals 
being  considered.  That  is.  the  changes 
in  core  damage  frequency  and  risk  are 
quite  small  compared  to  the  error  in  the 
probabilistic  estimate  and,  therefore, 
insignificant.  Therefore,  the  staff 
concludes  that  the  proposed  changes  are 
acceptable. 

The  effect  of  changes  in  the  ESFAS 
analog  channels  and  the  ESFAS 
actuation  logic  tests  was  addressed  in 
the  SER  of  February  22. 1989,  wherein 
the  staff  reached  the  following 
conclusion  regarding  the  probability  of 
an  accident: 

The  staff  concludes,  therefore,  that  an 
overall  upper  botmd  for  the  core  damage 
frequency  (CDF)  increase  due  to  the 
proposed  STI/AOT  change  is  less  than 
6%  for  Westinghouse  PWR  plants.  The 
staff  also  concludes  that  actual  CDF 
increases  for  individual  plants  are 
expected  to  be  substantially  less  than 
6%.  The  staff  considers  this  CDF 
increase  to  be  small  compared  to  the 
range  of  uncertainty  in  the  CDF  analyses 
and  therefore  acceptable. 

The  effect  of  changes  in  the  RTS 
actuation  logic  AOTs  was  addressed  in 
the  SER  of  April  30, 1990,  wherein  the 
staff  reached  the  following  conclusion 
regarding  the  probability  of  an  accident 
CDF: 

The  amended  results  clearly  indicate 
that  in  Cases  2  and  3,  there  is  a  net 
reduction  in  CDF.  Based  upon  this 
agreement,  the  NRC  staff  concludes  that 
the  proposed  longer  AOTs  for  the  RPS 
logic  caoinets.  4  hours  for  test  and  12 
hours  for  maintenance,  are  acceptable. 

On  the  bases  cited  above  by  the 
licensee  relating  to  the  RTS  and  the 
findings  cited  above  from  the  staff's 
SERs  on  both  the  RTS  and  the  ESFAS 
the  staff  finds  that  the  effiact  on  the 
probability  of  an  accident  (CDF)  will 
range  from  a  net  decrease  to  an  increase 
that  is  small  and  that  is  within 
acceptable  values.  The  proposed 
changes  do  not  alter  the  manner  in 
which  protection  is  afforded  by  the  RTS 
or  ESFAS.  nor  the  manner  in  which 
limiting  criteria  are  established,  and 
accordingly,  the  consequences  of  an 
accident  previously  evaluated  are  not 
significantly  increased.  For  the  same 
reasons  as  stated  above,  including  the 
licensee's  discussions  of  Criterion  2  for 
the  RTS,  the  proposed  changes  im  the 


ESFAS  instrumentation  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

The  administrative  changes  to  TS  3/ 
4.3.1  and  3/4.3.2  to  delete  obsolete 
footnotes  and  information  pertaining  to 
the  now  completed  modification  of  the 
nuclear  service  water  system  suction 
transfer  logic,  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  These  footnotes  refer  to 
matters  that  were  reviewed  and 
approved  prior  to  their  inclusion  in  the 
TS.  Their  removal,  upon  completion  of 
the  subject  action,  is  administrative  as  it 
improves  the  readibility  of  the  TS.  For 
the  same  reasons,  their  removal  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or 
involve  a  significant  reduction  in  a 
margin  of  safety. 

On  the  bases  stated  above,  it  appears 
that  the  three  standards  of  10  CFR 
50.92(c)  are  satisfied  and  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NBC  Project  Director:  David  B. 
Matthews 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  Yoric 
County,  South  Carolina 

Date  of  amendment  request:  February 
25, 1993,  as  supplemented  May  20, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  change  the  frequency  of  reporting  the 
quantity  of  each  of  the  principal 
radionuclides  released  from  the  plant 
site  to  unrestricted  areas  in  liquid  and 
in  gaseous  effiuents  from  semiannual  to 
annual.  These  changes  would  be 
implemented  by  modifying  TS  Sections 
1.18. 6.9.1.7. 6.13.2.a,  6.14.2.a,  6.15.a. 
and  6.16  as  proposed  by  the  Ucensee  in 
response  to  amendments  to  10  CFR 
50.36a  as  noticed  in  the  Federal 
Register  (57  FR  39353)  on  August  31. 
1992.  Specifically,  the  title  "Annual 
Radioactive  Effluent  Release  Report" 
would  be  used  instead  of  "Semiannual 
Radioactive  Effiuent  Release  Report." 

The  proposed  change  for  TS  6.9.1.7 
would  also  require  that  the  Annual 
Radioactive  Effluent  Release  Report 
covering  the  operation  of  the  unit 
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during  the  previous  calendar  year  be 
submitted  before  May  1  of  each  year, 
and  that  the  quantity  of  solid  waste 
releases  be  reported  on  an  annual,  rather 
than  a  semiannual,  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  noticed  in  the  Federal  Register  on 
August  31, 1992  (57  FR  39353).  the  NRC 
has  amended  10  CFR  50.36a  to  reduce 
the  required  frequency  of  reporting  the 
quantity  of  each  principal  radionuclide 
released  to  unrestricted  areas  in  liquid 
and  gaseous  effluents  from  semiannual 
to  annual.  The  proposed  amendments 
would  revise  the  TS  to  be  consistent 
with  the  revised  regulation.  The 
reporting  requirement  for  solid  wastes  is 
not  addressed  by  the  revised  10  CFR 
50.36a.  However,  to  be  consistent  with 
the  proposed  changes  for  liquid  and 
gaseous  effluents,  the  licensee  proposes 
that  the 'quantity  of  solid  waste  releases 
also  be  reported  on  an  annual  basis. 

As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  to  the  frequency  of 
the  Radiological  Effluent  Report  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  will  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
occupational  radiation  exposures. 

Implementation  of  the  revised  frequency 
tar  the  Radiological  Effluent  Report  will  not 
create  the  possibility  of  a  new  or  difiiarent 
kind  of  accident  frt^  any  previously 
evaluated  because  the  revision  is 
administrative  and  will  not  change  the  types 
and  amounts  of  effluents  that  will  be 
released.  By  modifying  the  regulations  to 
eliminate  any  imnecessaiy  burden  of 
duplicative  or  inconsistent  regulatory 
reporting,  the  present  margin  of  safisty  is  not 
reduced.  Accordingly,  this  proposed  change 
does  not  involve  a  significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hiill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NRC  Pmfect  IXredor:  David  B. 
Matthews 


Duke  Power  Company.  Dockal  Noe.  SO- 
369  and  90-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request:  January 
13. 1993,  as  supplemented  January  28, 
February  17.  and  April  26. 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  (TS) 
Table  2.2.1.  Sections  3/4.1.2.5,  3/4.1.2.6, 
3/4.5.1.1,  3/4.5.5,  and  their  associated 
Bases,  and  TS  6.9.1/9,  to  relocate  the 
values  of  certain  cycle-dependent  limits 
from  the  TS  to  the  Core  Operating 
Limits  Report  (COLR).  The  NRC  issued 
Generic  Letter  (GL)  88-16,  dated  October 
4, 1988,  that  provided  guidance  to 
licensees  on  requests  for  relocation  of 
the  values  of  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR.  The 
licensee's  proposed  amendment  is  its 
second  response  to  the  guidance  of  that 
GL.  The  licensee's  first  response  to  the 
GL  was  dealt  with  in  Amendment  Nos. 
105  and  87  for  McGuire  Units  1  and  2 
on  May  15. 1990.  Therefore,  the  COLR 
is  already  reflected  in  the  Definitions 
Section  of  the  TS.  The  licensee's  second 
response  to  the  GL,  involving  the  TS 
listed  above,  addressed  TS  that  are 
different  from  those  addressed  in  its 
firat  response. 

The  proposed  TS  would  require  that 
the  subject  core  operating  limits  be 
determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC 
approved  methodology  for  these  limits 
and  be  consistent  with  the  applicable 
limits  of  the  safety  analysis.  Finally,  this 
report  and  any  mid-cycle  revisions  shall 
be  provided  to  the  NRC  upon  issuance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  profKJsed  amendment  will  not 
increase  the  probability  or  consequences  of 
an  accident  which  has  been  previously 
evaluated.  The  cycle  specific  parameters 
which  have  been  identified  for  relocation  to 
the  OOLR  will  be  calculated  using  NRC 
approved  methodology  and  the  Technical 
Specifications  will  continue  to  require 
operation  within  the  cycle  speciHc 
parameters.  For  the  above  reasons  this 
amendment  is  considered  administntive, 
and  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Operation  in  accordance  with  this 
proposed  amendment  will  not  create  any 
nilure  modes  not  bounded  by  previously 
evaluated  accidents.  Therefore,  this  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated. 


The  Technical  Specifications  will  continue 
to  require  operation  within  the  bounds  of  the 
cycle-specific  parameter  limits.  The  cycle- 
specific  parameter  limits  will  be  calculated 
using  NRC  approved  methodology.  In 
addition,  each  future  reload  will  require  1 10 
CFR  50.59  safety  review  to  assure  that 
operation  of  the  unit  within  the  cycle- 
specific  limits  will  not  involve  a  reduction  in 
a  margin  of  safety.  Therefore,  no  margins  of 
safety  are  affected  by  the  relocation  of  cycle- 
specific  parameter  limits  to  the  COLR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  May  6. 
1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
correct  an  error  in  Technical 
Specification  Table  3.3-2  that  was  made 
with  License  Amendments  128  and  110. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5Q.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  is 
administrative  in  nature  in  that  it  only 
restores  the  time  response  for  the  Steam 
Generator  Water  Level-Low-Low  for  Unit  1 
to  the  (less  than  or  equal  to]  3.5  seconds. 
Since  this  had  been  approved  in 
Amendment|s|  43/24,  the  Nuclear  Regulatory 
Commission  had  previously  |propos<>d  to 
conclude]  that  the  proposed  change  did  not 
involve  a  signiHcant  hazard.  There  have  been 
no  changes  to  any  of  the  analyses  that  would 
change  this  conclusion. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
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Neitk  Carolina.  Chiriotta  (UNOC 
SMdoo).  Noftk  CatoliM  28223 

AXUxmyfor  Hcmma:  Mr.  AhtiA  Cma. 
Duke  Poww  CoanpaBy.  422  Sontfa 
Church  Smat.  Chskitte.  Nortk  Caroliiia 
28242 

NRC  Project  Director  David  B. 
Matthawt 

DnlEaF^waiCuiup—j.Dadtliiaa.8>- 
368  aad  50-370,  McGttin  hfodear 
SUtkm,  Unila  1  and  2,  MacUai^ws 
County,  Ndftt  CaraloM 

Date  of  amendment  request:  May  13. 

1993 

Description  <rf  amendment  request: 
The  amendments  would  reduce  the 
maximum  allowable  power  range 
neutron  flux  high  setpoints  with 
inoperable  steam  line  safety  valves 
dunng  ibur  loop  c^Mration. 

Basts  for  proposed  no  significaiU 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9Ka}.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  si^ficant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  bdlity  isl 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  conseqaencas  of  an  accident 
previausly  ev  aJuated? 

RESPONSE:  No. 

The  MSSVs  do  not  coathbuta  to  the 
initiation  of  any  accident.  Thotigh  improper 
operation  and  inqifiim-tinn  of  MSSVs  are 
considend  in  FSAR  analyses  as  part  of 
accident  scenarios,  no  change  in  the 
operation  at  function  of  die  MSSVs  is 
aflected  by  this  proposed  change.  ASKffi 
Code  leqauBUwnts  far  MSSV  setpoint,  reBef 
capacity  and  operability  are  maintained.  The 
high  flux  trip  setppiat  does  sot  coefcibota  to 
the  initiatioo  of  aay  acddeat 

2.  Will  opantian  of  the  facility  is 
accordance  witii  this  proposed  chaage  create 
the  possibility  of  a  new  or  diffBreat  kind  of 
accident  from  any  accident  previoiuly 
evaluated?  j 

RESPONSE:  No.  ' 

The  proposed  change  does  not  create  the 
possibHity  for  a  new  or  different  kind  of 
accident  than  previously  evaluated  because 
the  function  of  the  MSSVs  or  the  RPS  h^ 
flux  trip  is  not  affected.  The  new  reduction 
limits  put  the  reactor  in  a  mora  conservative 
level  of  operation  when  MSSVs  are 
inoperable. 

3.  Will  operation  of  the  facility  iii 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  mar^  of 
safiBty? 

RESPONSE:  Na 

This  propoaed  diai^  will  msMain  the 
reactor  in  a  mora  uaueisativa  opasatlng 
power  level  wlna  safety  valves  an 
inoperable. 

The  NRC  staff  has  revMfwad  the 
licensee's  analysis  and,  bHMl  ob  this 
review,  it  eipfmen  that  tiM  thne 
standards  of  10  Cnt  SaQ2M  ■• 


satisfied.  Thaeaiora.  the  NBCsUff 
propoeee  to  datannine  Ikat  the 
amendment  seqaest  involves  nn 
simificant  hanrds  conaideiatina. 

Local  Public  Dtxniment  Room 
location:  Atkins  LRjsaiy,  University  of 
NoiA  Carolina.  Charlolta  (UNGC 
Station),  North  Carolina  28223 

Attorney  for  Bcettsee:  Mr.  Albart  Cbit, 
Duke  Power  Company.  422  Soodi 
Chuidi  Street,  Charlotte.  North  Carolina 

28242 
NUC  Project  Director  David  B. 

AnAttSOWS 


UMI 


Duke  Pawar  Coaapany,  Dackal  Noa.  90- 
260,  SO-270  and  MK287,  OcMaa 
Nuclear  Stolion,  Unite  1. 2  and  3, 
OcMiae  County.  Snath  Caralina 

Date  ofaoieadment  request:  Februvy 
25. 1983,  ea  aupplamented  May  20, 1903 

Detcr^ptkm  ofamendmaa  request 
The  propoaed  amendments  would 
revise  the  Technical  Speci€k:atims  (TS) 
to  change  the  frequency  of  reporting  the 
quantity  of  eech  of  the  principal 
radionodidea  releeaad  from  me  plant 
site  to  imrestridad  areas  in  liquid  and 
in  gatemn  effluents  from  semiannual  to  . 
annual.  These  cfauoges  would  be 
implemented  by  modifying  TS  Sections 
1.8.2,  S.1.2.1.  end  6.6.1.4  aa  propoaed  by 
the  licenaee  in  reaponee  to  amendments 
to  10  CFR  SO.  36a  as  noticed  in  the 
Federal  Register  on  August  31. 1992. 
Specifically,  the  title  "Annual 
Radioactive  Effluent  Releese  Report" 
would  be  used  instead  of  "Semiannual 
Radioactive  Effluent  Releese  Report." 

The  propoeed  change  for  TS  6.6.1.4 
would  abo  require  tbet  the  Annuel 
Radioective  Effluent  Releese  R^>ort 
covering  die  operation  of  the  unit 
during  the  previous  calendar  yeer  be 
submitted  before  May  1  of  eadi  year, 
and  that  the  quantity  of  solid  vraste 
releeses  be  reported  on  an  annual,  rather 
than  a  semiannual,  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  noticed  in  the  Federal  legiilar  on 
August  31. 1992  (57  FR  393S3),  the  NRC 
has  amended  10  CFR  50.36e  to  reduce 
the  required  frequency  of  reporting  the 
quantity  of  each  principal  radionuclide 
released  to  unrestricted  areas  in  liquid 
and  gaseous  effluents  from  semiannual 
to  annual.  The  proposed  amendments 
would  revise  the  TS  to  be  consislant 
with  the  revised  regulation.  The 
reporting  reqtiirement  for  solid  wastes  is 
not  addressed  by  the  revised  10  CFR 
50.36a.  However,  to  be  consistent  with 
the  proposed  changes  for  liquid  and 
gaseous  effluents,  the  liceasee  pn^Kises 
that  the  quantity  of  solid  waste  loleusM 
also  ba  Mportad  cm  an  annual  basis. 

As  saqiniad  hy  10  CFR  50.914a).  die 
licensee  has  providad  ftsanalyiis  of  Am 


issue  of  no  significant  haxards 
considaration.  which  is  presented 
below: 

Tha  piupuaad  revision  to  the  frequency  of 
the  Radiological  Effhieot  Report  will  not 
involve  a  iiijpifir^nt  increase  in  tha 
prol>ability  or  consequences  of  an  accident 
previously  evaluated  because  there  will  be  no 
change  in  the  tsrpes  and  amotmts  of  effitients 
that  win  be  reieaeed,  nor  will  there  be  an 
inaeaee  hi  individaal  or  cumulative 
occwpettooal  ladiatioo  exposures. 

tanplaoiaatBtioa  of  the  revised  fraquancy 
for  the  RadJologicalEifhient  Report  %viUaet 
create  tha  poasU>iltty  of  a  sew  or  diSaaaat 
kind  of  ac^dent  from  any  previously 
evaluated  because  the  revision  is 
administrative  and  will  not  change  the  types 
and  amounts  of  effluents  that  wiH  be 
released.  By  modifying  the  regntatioBS  to 
eliminate  any  unnecessary  btnden  of 
duplicative  or  incoasitteat  regulatory 
reporting,  tiie  present  maigia  of  safety  is  not 
reduced. 

Accordingly,  this  proposed  changrdoas 
not  involve  a  sigaificaQt  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92ic)  are 
satisfied.  Therefore,  the  NRC  staff 
propoeee  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Soudi  Broad  Street.  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGairy.  Ill,  Winston  and  Strewn.  1200 
17th  Street.  NW..  Washington.  DC  20036 

NBC  Project  Director:  David  B. 
Matthews 

Duquesna  li^t  Company,  et  aL,  Dockat 
Noa.  50-334  and  50-412,  Beavar  Valley 
Power  Station,  Unit  Noa.  1  ami  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request  June  17, 
1993 

Description  of  amendment  request: 
The  proposed  amendmmt  would 
relocate  the  radiological  effluent 
technical  specifications  (RETS)  and  the 
solid  radioactive  wastes  technical 
specifications  (TS)  to  the  o^ite  dose 
calculation  manual  (ODCM)  or  to  the 
process  control  program  (PCP)  in 
accordance  with  the  guidance  provided 
in  NRC  Generic  Letter  89-01  and  NRC 
Report  NUREG-1301.  Programmatic 
controls  would  be  incorporated  into  the 
Administrative  Controls  section  of  TS, 
and  other  editorial  and  definition 
changes  wcmld  be  made  to  facititatB  the 
relocation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bj  10  CFR  S0.91(a),  the 
licensee  has  provided  its  analysis  of  4m 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  since  the  level  of 
radiological  effluent  control  remains 
unchanged.  The  limiting  conditions  for 
operation  and  surveillance  requirements  for 
each  specification,  that  is  being  relocated, 
will  remain  unchanged.  Futxire  changes  to 
these  specifications  will  be  controlled  by  the 
Administrative  Controls  Section  of  the  TS. 
The  level  of  radiological  effluent  control  will, 
therefore,  remain  unchanged  from  that 
previously  assumed  in  offsite  dose 
assumptions. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  Und  of  accident  from  any 
accident  previously  evaluated? 

There  is  no  new  or  different  kind  of 
accident  because  this  change  does  not  modify 
the  configuration  of  the  facility  or  the  manner 
in  which  plants  are  operated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  affect  the 
operational  requirements  of  the  facility  and 
does  not  modify  any  methods,  analysis  or 
limits  used  in  radiologica]  effluent  control. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
ofsafsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire.  Shaw, 
Pittman,  Potts  k  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  Walter  R.  Butler 

Gulf  SUtee  Utilities  CouqMuny ,  Docket 
NOJMM58,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  13, 
1993 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  remove  Items  1. 2, 3. 4, 6,  and  7 
from  Attachment  3  to  NPF-47,  "TDI 
Diesel  Engines  Requirements."  These 


items  contain  requirements  for 
maintenance  and  surveillance, 
crankshaft  inspections,  cylinder  block 
inspections,  air  roll  tests,  turbocharger 
inspections,  and  operation  beyond  the 
first  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFH  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  primary  function  of  the  emergency 
diesel  generators  is  to  provide  emergency  AC 
power  to  safety-related  systems  and 
components  in  the  event  of  a  loss  of  offsite 
power  to  mitigate  the  consequences  of  an 
accident.  The  conditions  of  the  license 
require  maintenance  and  inspection  related 
activities  on  this  equipment.  These 
conditions  were  originally  added  to  the 
license  to  compensate  for  the  previously 
identified  weaknesses  in  TDI  supplied 
emergency  diesel  generators.  These 
maintenance  activities  are  not  directly 
related  to  the  safety-related  operation  of  the 
emergency  diesel  generators;  however,  the 
current  maintenance  program  can  affect  the 
reliability  and  does  affect  the  availability  of 
the  emergency  diesel  generators.  Maintaining 
high  reliability  and  low  unavailability  is 
necessary  to  comply  with  10  CFR  50.63, 
"Loss  of  all  alternating  current  power,"  and 
10  CFR  50.65,  "Requirements  for  monitoring 
the  effiactiveness  of  maintenance  at  nuclear 
power  plants." 

The  current  preventive  maintenance 
program  for  TDI  diesel  generators  combines 
time  based  physical  inspections  and 
condition  monitoring.  The  time  based 
physical  inspections  by  far  are  the  largest 
contributor  to  the  significant  out  of  service 
time  experienced  during  refueling  outages.  In 
addition,  the  requirement  to  perform  a 
complete  overhaul  every  ten  years  adds  to 
this  unavailability  and  may  actually  reduce 
the  reliability  of  the  emergency  diesel 
generator  for  up  to  two  years  after  the 
overhaul  is  performed.  Elimination  of  the 
license  conditions  identified  by  the  licensee 
will  actually  reduce  the  unavailability  and 
increase  the  reliability  of  emergency  diesel 
generators  through  reduced  inspections  and 
teardowns.  Monitoring  of  the  performance  of 
the  emergency  diesel  generators  will 
continue  to  assiu«  that  high  reliability  is 
maintained.  Therefore,  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  will  occur  as  a  result  of  this 
change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  requested  change  does  not  involve  a 
change  in  any  system's  physical 
configuration,  and  no  new  Operating  modes 
or  possible  accident  scenarios  are  introduced. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diffoTent 


kind  of  accident  &t>m  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  operating  history  sulnnitted  to  the 
NRC  by  the  TDI  Diesel  Generator  Owner's 
Group  on  December  8, 1992,  documents  the 
previous  inspection  results  for  all  inspections 
conducted  on  TDI  diesel  generator  systems. 
This  document  indicates  that  the  TDI  diesel 
generators  have  achieved  a  level  of  reliability 
that  equals  or  exceeds  that  of  emergency 
diesel  generator  systems  supplied  by  other 
manufactxirers.  Operators  of  other 
manufacturer's  emergency  diesel  generators 
do  not  have  NRC  imposed  maintenance 
programs  identified  in  special  conditions  of 
the  plants'  operating  licenses.  The  reliability 
of  emergency  diesel  generators  will  be 
maintained  by  the  NRC  through  licensee 
conformance  to  10  CFR  50.63  and  10  CFR 
50.65  and  as  such,  the  risk  to  the  health  and 
safety  of  the  public  is  not  increased  by  this 
change.  Therefore.the  maintenance  program 
and  other  activities  identified  in  Attachment 
3  to  NPF-47  can  be  removed  with  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mari( 
Wetterhahn,  Esq.,  Bishop,  Cook.  Purcell 
and  Reynolds.  1401  L  Street.  N.W., 
Washington,  D.C.  20005 

NRC  Project  Director:  Suzanne  C 
Black 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  2,  Berrien 
County,  Michigan 

Date  of  amendment  request:  April  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  grant 
extensions  for  certain  18-  and  36-month 
technical  specification  surveillances 
which  are  required  to  be  performed 
beginning  January  2, 1994.  The  licensee 
is  requesting  relief  from  these 
surveillances  in  order  to  extend  the 
current  cycle  for  Unit  2  and  separate  the 
refueling  outages  for  Unit  1  and  2  by 
approximately  6  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  S0.92(c). 


415M 


ter  /  Vol  58.  Na  148  /  Wednesday.  August  4.  1993  /  Notices 


For  the  purposes  of  addressing  the  no 
significant  hazards  consideratioa 
detennination  the  surreillances  are 
categorized  by  groups.  The  hcemee's 
amendment  request  dated  April  16, 
1993,  contains  a  detailed  list  of  the 
speciGc  s\irvei]lanc8s  for  which  it  is 
requesting  extensions.  The  licensee's 
detanaiiMtioD  of  no  significant  hazards 
is  summeriiad  bdowOporation  of  D.  C. 
Cook  ,  Unit  2  in  accorduioe  with  the 
proposed  amendment  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  eralnated. 

TTie  first  group  of  surveillances 
includes  reactor  trip  and  ESF  response 
testing.  RTD  calibrations,  pressurizer 
presame  and  level  calibratioos  ead 
PORV  calibrations,  reectcv  vessel  level 
iixiication  systam.  rod  poeation 
indication  system,  RHR  auto-closure 
intorlodc  intermediate  range  detector 
calibrations,  reactor  coolant  flow 
transmitter  calibrations  and  ESF  manual 
actuations.  The  above  sxirveillances  are 
associated  vnth  equipment  that  is  also 
subject  to  a  surveillance  program  which 
includes  channel  chads  and/or 
functional  tests,  which  will  continue  to 
be  perfwmed  during  the  extension 
period  and  should  ensure  that  these 
systems  will  perform  as  designed.  Based 
on  the  surveillance  histories  of  these 
components,  the  licensee  believes  that 
the  equipment  will  continue  to  remain 
opermle  during  the  extension  period. 
For  these  reasons,  the  licensee  believes 
the  extension  vrill  not  result  in  a 
signified  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  nor  will  it  result  in  a 
significant  reduction  in  a  margin  of 
safety. 

The  next  group  of  surveillances  are 
those  dealing  with  auxiliary  feedwatar 
pump  testing.  Portions  of  the  system 
have  successfully  undergone  a  challenge 
due  to  a  recent  actuation  (duriilg  a  unit 
trip).  Prior  testing  experience  with 
regard  to  these  surveillances  has 
indicated  no  significant  problems  when 
the  surveillances  were  performed.  For 
these  reasons,  the  licensee  believes  the 
extension  will  not  result  in  a  significant 
increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  nor  will  it  result  in  a 
significant  reduction  in  a  margin  of 
safety. 

Ttn  licensee  is  also  requesting  an 
extension  of  surveillance  requirements 
related  to  diesel  generator  testing.  For 
the  diesel-generator  machinery,  the 
extension  will  resuh  only  in 
approximately  5  additional  starts  and  5 
to  7  additional  run  hours.  This  is 
considered  insignificant  with  regard  to 
the  wear  historj  of  each  machine.  For 


the  diesel-assodated  circuitry,  the  ESW 
automatic  valves,  and  the  PORV 
emergaocy  power  supply,  the  licsosee's 
review  of  previoiu  test  data  has  not 
indicated  any  reason  to  believe  the 
equipment  would  not  pass  the  required 
surveillance  tests  with  the  extended 
interval  For  these  reasons,  the  licensee 
believes  the  extaosion  vrill  not  result  in 
a  significant  increase  in  the  probability 
or  consequences  of  a  previously 
evaluated  accident,  nor  will  it  resuh  in 
a  significant  reduction  in  a  margin  of 
safety. 

Another  group  of  surveillances  the 
licensee  is  requesting  extensions  for  is 
the  visual  ins(>ections  of  inaccessible 
snubbers.  The  licensee's  surveillance 
history  of  visual  in^Mctions  of 
inaccessible  snubbers  has  found  aa\y 
one  inoperable  anubber  in  the  pest  10 
years.  Also,  if  Generic  Letter  90-09 
guidance  were  to  be  appUed,  the 
surveillance  interval  would  be  48 
months.  Based  on  the  above,  the 
licensee  has  no  reason  to  believe  the 
inaccessible  snubbers  will  be  inoperable 
during  the  extension  period.  For  these 
reasons,  the  licensee  believes  the 
extension  will  not  result  in  a  significant 
increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
acddoit.  nor  will  it  result  in  s 
significant  reduction  in  s  margin  of 
safety. 

An  extension  is  also  being  requested 
for  the  visual  inspection  of  the  divider 
barrier  seal  and  removal  and  testing  of 
the  coupons  to  ensure  the  physical 
properties  are  within  specified  limits. 
The  divider  barrier  seal  is  a  passive 
design  feature  which  was  entirely 
replaced  in  1990.  Subsequent  inspecticMi 
revealed  no  de^dation  to  the  seal  and 
the  physical  properties  of  the  test 
coupons  were  acceptable.  For  these 
reasons,  the  licensee  believes  the 
extension  will  not  resuh  in  a  significant 
increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  nor  will  it  result  in  a 
significant  reduction  in  a  margin  of 
safety. 

The  licensee  is  also  requesting  an 
extension  of  the  functional  test 
performed  on  the  reactor  coolant  pump 
fire  protection  system.  Based  on  the  fire 
protection  system  surveillance  record, 
the  licensee  states  that  there  is  no 
reason  to  believe  that  the  system  would 
not  t>e  capable  of  performing  its 
intended  safety  function.  Additionally, 
the  licensee  notes  that  the  RCP  oil 
collection  system  is  designed  to  mitigate 
the  effects  of  an  RCP  lube  oil  leak.  For 
these  reasons,  the  licensee  believes  the 
extoision  will  not  resuh  in  a  significant 
increase  in  the  probability  or 
consequences  cHF  a  previously  evaluated 


accident,  nor  will  it  result  in  a 
significant  reduction  in  a  maigin  of 
safety. 

Lastly,  the  licensee  is  requesting  aa 
extension  of  the  containment  water 
level  instrumentation  calibration  and 
the  visual  inspection  of  the  containment 
sump  and  its  inlets.  The  past  history  on 
containment  water  level 
instrumentation  has  not  shown  any 
significant  de^edation  of  these 
instruments.  Typically,  there  is  no  water 
on  the  containment  floor  for  the 
instruments  to  measure;  however,  the 
instrumentation  is  c^ibrated  to  read  a 
"hve"  zero  level.  Also,  there  are  two 
redundant  diaimels  that  are  subjected  to 
monthly  channel  checks,  which  would 
show  if  a  drift  existed.  The  likelihood  of 
a  significant  naount  of  debris  entering 
the  sump  is  very  knr  because  there  are 
strict  requirements  for  material  control 
inside  containment,  access  into  the 
containment  sump  area  is  restricted, 
and  an  inspection  of  containment  is 
performed  at  the  end  of  each  outage. 
The  licensee  believes  that  it  is  unlikely 
that  the  sump  or  its  inlets  could  beoocae 
blocked  during  the  extensifxi  period. 
For  these  reasons,  the  UcMisee  believes 
the  extension  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaliutod 
accident,  nor  will  it  result  in  a 
significant  reduction  in  a  margin  of 
safety. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evalaated. 

The  extension  of  the  surveillance 
intervals  will  not  result  in  any  changes 
in  plant  configuration  or  operation. 
Therefore,  the  extensions  ^ould  not 
create  the  possibility  of  a  liew  or 
different  kind  of  acddent  from  any 
previously  evaluated  or  analyzed. 

(3)  Involve  a  significant  redaction  in 
a  margin  of  safety. 

For  the  reasons  rited  in  Criterion  1 
above,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  ccmsidetadon. 

Local  Public  Document  Room 
location :'M&\id  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW, 
Washington,  DC  20037 
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NRC Project  Director:  W.  M.  DeAii. 
Acting 

Nortk  AlUotic  EMffjr  Swvk* 
CoiporatioB,  Dockal  No.  90-M3. 
S>rtrook  StatioB.  Roclttingham  County. 
NcwHaaqMhir* 

Dale  of  amendment  request:  April  23, 
1993 

Description  of  amendment  retfiiest: 
The  proposed  amendmont  would 
modify  the  Seebrook  Station  Tedinical 
Specifications  to  allow  longer 
siuveillance  test  intervals  and  allowed 
outage  times  for  the  reactor  protection 
system  and  the  engineered  safety 
features  actuation  system.  The 
amendment  also  proposes  removing  the 
requirement  to  perftmn  the  reactor  trip 
system  analog  channel  operational  test 
(HI  a  staggered  basis.  The  changes  are 
line  item  improvements  previously 
approved  by  the  NRC  and  documented 
in  Safety  Evaluations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraticm.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  have  been 
evaluated  in  NRC  Safety  Evaluations  for 
WCAP-10271,  WCAP-10271 
Supplement  1,  WCAP-10271 
Supplement  2.  and  WCAP-10271 
Supplmnent  2,  Revisicm  1.  The  Safety 
Evaluations  determined  that  the 
proposed  changes  are  within  acceptable 
limits. 

Implementation  of  the  proposed 
changes  are  expected  to  result  in  an 
acceptably  low  increase  in  total 
protection  system  unavailability. 

The  increase  in  sjrstem  unavailability  is 
primarily  due  to  the  longer  time  an 
undetected  instrument  drift  or  failure  taay 
exist.  The  increesed  system  unavailability 
results  in  a  small  increase  in  core  damage 
frequency.  The  change  in  core  damage 
frequency  was  detennined  by  the 
Wastinghouse  Owner*  Ooup  and  verified  by 
Brookhaven  National  Laboratory  for  the  NRC 
Staff.  The  email  vaiiM  of  the  increase 
compared  to  tlie  range  of  uncertair>ty  in  the 
core  damage  frequency  is  considered 
acceptable. 

The  implementation  of  the  proposed 
changes  are  also  expected  to  result  in  a 
reduction  in  the  number  of  reactor  trips 
diie  to  the  less  frequent  testing  of  the 
protection  system  instrumentation.  The 
reduction  in  the  probebility  of  reactor 


trips  results  in  a  small  decrease  in  core 
damage  frequency.  The  decrease  in  core 
damage  frequencv  is  similar  in 
magnitude  to  ana  offnts  the  increase  in 
core  dunage  frequency  resulting  from 
longer  surveillance  intervals.  The  resuh 
is  an  insignificant  change  in  total  core 
damage^mobability. 

The  NRC  approved  the  elimination  of 
the  requirement  to  perform  analog 
channel  operational  tests  on  a  staggered 
basis  in  the  engineered  safety  features 
actuation  sjrstems  Safety  Evaluation 
Report  dated  Frtmtary  22, 1989. 

Therefare.  it  appean  that  the 
proposed  changes  do  not  involve  • 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  {woposed  changes  do  not 
create  the  possibility  of  a  new  w 
different  kind  of  accident  from  any 
accident  previously  evaluated  (10  CFR 
50,92{c)(2))  because  they  do  not  involve 
hardware  modifications  or  the  method 
by  which  the  protection  systems  are 
tested. 

C.  The  d>anges  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  chuiges  do  not  alter  the 
manner  in  which  safety  limits,  limiting 
safety  system  setpoiots,  or  limiting 
conc^Uons  for  operati(m  are  determined. 
The  adverse  impact  of  reduced  testing  is 
to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  may  act. 
Experience  indicates  that  the  initial 
uncertainty  assumptions  are  valid  for 
reduced  testing. 

Based  on  this  review,  it  appeeirs  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Grey,  One 
International  Place,  Boston 
Massachusetts  02110-2624 

NRC  Project  Director  John  F.  Stolz 

Northern  States  Power  Company. 
Docket  Na  50-263.  Mealicello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  ofamendvnent  request:  July  7, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  Technical  Specification 
3.6.D.  "Primary  System  Boundary, 
Coolant  Leakage,"  and  the 
correspixiding  surveillance 
requirements.  Limiting  Condition  for 
Operation  3.6J).5  specifies 


requirements  for  cqierabUlty  of  leakage 
measurement  instruments  associated 
with  floor  and  aqtiipment  drain  sumps 
and  operabihtv  of  the  drywell 
particulate  radioactivity  monitoring 
system.  The  limiting  condition 
prescribes  actions  to  be  taken  when 
those  instnmients  are  inoperable. 

The  proposed  amendment  would  add 
a  clause  to  make  the  operability 
requirement  appUcable  only  when 
irradiated  fuel  is  in  the  reactor  and 
reactor  watw  temperature  is  above  212 
degrees  F.  With  regard  to  the  leakage 
measurement  instruments,  the  proposed 
anvendment  would  add  a  requirement 
that  manual  leak  rate  meesurements  be 
made  once  per  12  hours.  The  proposed 
amendment  would  require  that  the 
instruments  be  restored  to  operable 
status  within  30  days  or  else  shutdown 
would  be  required.  The  existing 
specification  permits  indcHnite 
operation  witn  the  instruments 
inoperable  as  long  as  the  manual  leak 
rate  measurements  are  performed. 

The  proposed  amenorner.t  would 
create  a  r»ew  section  3.6.D.8  to  address 
operability  reauirements  for  the  drywell 
particulate  raoioactivity  monitoring 
system.  The  amendment  would  require 
an  analysis  of  grab  samples  of  the 
primary  containment  atmosphere  once 
per  12  hours  instead  of  every  4  hours. 

The  proposed  amendment  revises  the 
requirements  for  monitoring  reactor 
coolant  system  leakage  per  NRC 
guidance  provided  in  Generic  Letter  88- 
01,  Supplement  1,  "NRC  Position  on 
IGSCC  in  BWR  Austenitic  Stainless 
Steel  Piping,"  and  NURBG-1433, 
"Standard  Technical  Snecifiostions, 
General  Electric  Plants,  BVVR/4." 

Surveillance  requirement  4.6.D.l.a. 
for  coolant  leakage  would  be  amended 
to  require  that  unidentified  and 
identified  leakage  rates  bo  mcAsurM) 
once  per  shift  not  to  excewd  12  hours 
instead  of  once  every  4  ho'irs  The 
requirements  to  record  primary 
containment  atmosphere  particulate 
radioactivity  and  drywell  pressure  and 
temperature  would  be  eliminated. 

Surveillartce  requirement  4  n.D.2.b. 
would  be  revised  to  require  performance 
of  a  sensor  chedc  for  the  priniary 
contaiiunent  sump  leakage 
measurement  system  once  per  shift 
instead  of  CHice  per  4  hours  as  ciurently 
reouired. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5U.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  50.92(c),  The  NRC 
staff's  review  is  presented  below: 
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o.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  systems  afiected  by  the 
amendmeot  detect  abnonnal  leakage 
which  might  be  indicative  of  an 
impending  break  in  the  primary  coolant 
system.  The  cmly  accident  previously 
analyzed  to  which  this  is  relevant  is  a 
loss  of  coolant  accident  (LOCA).  Since 
the  concern  is  avoidance  of  the  accident 
rather  than  mitigation,  the  proposed 
changes  to  monitoring  could  anect  the 
probability  of  a  LOCA  but  not  the 
consequences. 

The  licensee  has  made  a  number  of 
improvements  in  the  coolant  system  to 
reduce  the  potential  for  a  LOCA  being 
caused  by  intergranular  stress  corrosion 
cracking  of  pip&g.  The  licensee  has 
incorporated  ue  guidance  of  Generic 
Letter  88-01,  Supplement  1,  and 
NUREG-1433.  into  the  proposed 
Technical  Specifications  (TS)  governing 
reactor  coolant  system  leakage 
monitorins.  Piping  susceptible  to 
intergranmar  stress  corrosion  cracking 
(IGSCC)  in  the  recirculation  system,  the 
residual  heat  removal  system,  and  the 
core  spray  system  has  been  replaced 
with  material  resistant  to  IGSCC,  or 
protected  with  a  cladding  of  resistant 
weld  metal.  To  further  reduce 
susceptibility  to  IGSCC,  a  hydrogen 
water  chemistry  system  was  placed  in 
operation  in  1988.  The  above  actions 
taken  to  minimize  the  potential  for 
crack  initiation  in  conjunction  with  the 
leakage  rates  allowed  by  the  TS  and  the 
multiple  leakage  indication  systems 
available,  maintain  a  high  level  of 
confidence  in  the  ability  to  monitor 
reactor  coolant  system  integrity;  thus, 
the  proposed  changes  will  not 
significantly  afiisct  the  probability  of  an 
accident  previously  evaluated. 

b.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

llie  monitoring  systems  affected  by 
the  proposed  amendment  were  installed 
to  address  concerns  with  a  LOCA. 
Furthermore,  the  proposed  changes  do 
not  involve  eq\iipment  modifications  or 
changes  in  operational  limits.  Only  the 
means  and  firequency  for  confirming 
compliance  with  the  limits  are  affiected. 
Since  there  are  no  hardware  changes 
proposed  by  the  amendment,  no  new  or 
different  kind  of  accident  from  any 
previously  evaluated  can  be  postulated. 

c.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
mmgin  ofsaf^y. 

The  propcwed  changes  do  not  involve 
any  modification  in  operational  limits. 
Alarm  functions  to  alert  the  operator  of 


reacted  coolant  system  leakage,  and 
operator  monitoring  of  key  parameters  is 
maintained  at  a  level  to  assure  early 
detection  of  any  si^ficant  leakage.  It  is 
therefore  concluded  that  the  proposed 
dianges  %vill  not  result  in  any  reduction 
in  the  plant's  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Tedmolosy  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington.  DC  20037 

NBC  Project  Director:  W.  M.  Dean, 
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Northern  States  Power  Company, 
Docket  No.  S0>263.  MonticeUo  Nuclear 
Generating  Plant,  Wright  County. 
Mianasota 

Date  of  amendment  request:  February 
12. 1993  and  March  22. 1993 

Description  of  amendment  request: 
The  proposed  amendment  woiild  make 
changes  to  Table  3.2.2,  "Instrumentation 
That  Initiates  Emergency  Core  Cooling 
Systems,"  and  Table  3.2.8,  "Other 
Instrumentation,"  by  correcting 
references  to  the  required  conditions 
when  minimum  conditions  for 
operation  are  not  satisfied.  Surveillance 
Requirement  4.5.A.1,  "Instrument  and 
Containment  Spray/Cooling  Systems, 
ECCS  Systems,"  would  be  dianged  to 
increase  the  minimum  Core  Spray  pump 
flow  from  2700  to  2800  gpm.  The 
corresponding  bases  section  would  be 
changed  to  set  forth  the  reason  for  the 
flow  value.  Limiting  Condition  for 
Operation  3.0.F.l.a.2,  "Recirculation 
Systems,"  would  be  changed  to  refer  to 
a  table  in  the  licensee's  Core  Operating 
Limits  Report  rather  than  to  a  table 
within  the  technical  specifications. 

The  portion  of  the  change  related  to 
increasing  the  required  core  spray  pump 
flow  from  2,700  n>m  to  2.800  gpm  is 
intended  to  account  for  the  flow  losses 
(bypass  leakage  paths)  inherent  to  the 
emergency  core  cooling  system  (ECCS) 
design.  Increasing  the  required  flow  rate 
for  the  core  spray  pxunps  would  assure 
that  the  total  flow  entering  the  core 
(ECCS  pump  flow  minus  bypass 
leakage)  during  a  loss  of  coolant 
accident  (LOCA)  is  consistent  with  the 
value  assumed  in  the  analysis  (SAFER/ 
GESTR-LOCA  Analysis)  referenced  in 
Chapter  14  of  the  Updated  Safety 


Analysis  Report  for  the  MonticeUo 
Nuclear  Generating  Plant. 

Technical  Specification  Sections  3.6 
and  4.6.  "Primary  System  Boundary," 
set  forth  limiting  conditions  for 
operation  and  surveillance  requirements 
applicable  to  the  reactor  coolant  system. 
Part  E.,  "Safety  Relief  Valves."  would  be 
revised  to  clarify  the  intent  of  the 
specification  with  respect  to  automatic 
depressurization  system  (ADS)  and  low- 
low  set  system  requirements.  As 
presently  %vritten.  Specifications  3.2.H. 
3.5.A  and  3.6.E  cross  reference  each 
other  in  a  manner  that  could  lead  to 
misinterpretation  of  the  governing 
requirements  for  these  systems.  The 
corresponding  3.6/4.6.E  Bases 
discussion  would  be  further  revised  to 
clarify  and  correct  existing  statements 
that  are  both  confusing  and  misleading. 
The  ctirrent  wording  states,  incorrectly, 
that  coincident  high  drywell  pressure 
and  low-low  water  level  signals  initiate 
automatic  actuation  of  the  safety  relief 
valves.  This  is  no  longer  true  becaxise  of 
a  modification  performed  in  response  to 
NUREG  0737,  Item  II.K.3.18  (Reference: 
License 

Amendment  No.  62  dated  March  31. 
1989). 

The  remaining  changes  are  editorial 
in  nature  and  are  intended  primarily  to 
correct  errors  that  were  introduced  in 
previous  License  Amendments.  Most  of 
these  errors  resulted  frt)m  License 
Amendment  79,  dated  April  9. 1991.  in 
which  Section  3.5/4.5  (Core  and 
Containment  Cooling  Systems)  was 
substantially  rewritten  and  reorganized. 
Several  specifications  were  either 
deleted  or  re-numbered  at  that  time  and 
related  changes  to  associated  cross- 
references  were  missed. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  50.92(c).  The  NRC 
staff's  review  is  presented  below: 

a.  The  propos^  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  core  spray  flow  rate  does  not 
enter  into  the  estimate  of  the  probability 
of  any  accident  previously  evaluated. 
Cora  spray  flow  rate  may  affect  the 
consequences  of  an  accident.  Increasing 
the  reqtiired  core  spray  ptunp  flow  rate 
to  2.800  gpm  will  make  the  Technical 
Specification  consistent  with  the  loss- 
of-coolant-accident  analysis  referenced 
in  the  Updated  Safety  Analysis  Report 
for  the  MonticeUo  Nuclear  Generating 
Plant.  The  change  is  in  the  conservative 
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direction  (increased  emergency  core 
cooling  system  flow)  and  ^ould  tend 
toward  mitigation  of  the  consequences  a 
design  basis  loss  of  coolant  accident.  It 
should  not  affect  the  consequences  of 
any  other  accident  previously  analyzed. 
The  remaining  changes  proposed  are 
.  editorial  or  administrative  in  nature  and 
have  no  impact  on  the  probability  or 
consequences  of  any  aoddent 
previously  evaluated. 

b.  Th^  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  anal^ed. 

The  quantity  of  flow  delivered  by  the 
core  spray  system  does  not  enter  into 
the  postiilation  of  accident  scenarios. 
Ihe  cora  spray  system  serves  to  mitigate 
the  consequence  of  certain  accidents. 
Increasing  the  minimum  flow  required 
for  the  core  spray  systnn  does  not  create 
the  possibility  of  a  new  or  di^rent  kind 
of  accident. 

The  other  proposed  changes  are 
editorial  or  administrative  bi  nature.  No 
safety-related  equipment,  safety 
function,  or  plant  operation  will  be 
altered  as  a  resiilt  of  the  proposed 
changes.  Therefore,  the  proposed 
amendment  does  not  in  any  way  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

c.  TTie  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  amendment  will  not 
reduce  the  margin  of  safety  because  the 
required  core  spray  pump  flow  is  being 
conservatively  increased  so  that  the 
minimum  total  ECCS  pump  flow  into 
the  core  is  consistent  with  that  utilized 
in  the  loss-of-coolant-accident  analysis. 
The  remaining  changes  are  either 
editorial  in  nature  or  are  based  on 
previously  reviewed  and  approved 
Technical  Specifications  and  have  no 
impact  on  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satis  Beil.  Therefore,  the  NRC  staff 
proposes  ta  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  SbKw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW. 
Washington,  DC  20037 
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Acting 


Omalui  Pnblic  Powar  District,  Docket 
No.  SO-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County.  Ndiraska 

Date  of  amendment  request:  June  17. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  would 
implement  administrative  changes. 
Proposed  changes  include  providing 
consistency  wiUi  Gnnbustion 
Engineering  Standard  Technical 
Specifications  on  refueling  frw]uency, 
incorporating  bases  information  on 
pressuhzer  safety  valves,  correcting 
t3rpographical  and  grammatical 
problems,  and  correcting  mistakes  made 
in  previous  ammidments. 

^asj's  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  propocad  diaoget  do  not  involve 
significant  hazards  onuiderationg  because 
operation  of  Fort  Calhoun  Station  Unit  No.  1 
in  accordance  with  these  changes  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

The  proposed  changes  include: 
administrative  changes  to  correct 
typographical  errors  and  references,  make  the 
specifications  consistent,  provide 
clarifications,  make  changes  consistent  with 
organizational  changes,  or  with  the  CE 
Standard  Technical  Specifications. 

The  clarification  to  tiie  basis  of 
Specification  2.1.6  provides  a  discussion  on: 
the  presence  of  water  filled  loop  seals,  the 
potential  effects  the  loop  strdl  may  have  on 
the  setpoint  deviation  of  the  safety  valves, 
and  that  any  e^ct  is  within  the  results  of  the 
Updated  Safety  Analysis  Report. 

The  clarification  to  Specification  2.2(2)dl. 
provides  an  additional  requirmnent  to 
maintain  valve  lX:V-218-3  operable  which  is 
consistent  with  the  intent  of  the  specification 
in  that  the  valve  must  be  operable  to 
maintain  the  requirrri  flow  path  from  the 
Safety  Injection  and  Refueling  Water  (SIRW) 
tank. 

The  clarificatioD  to  Specification  2.3(t) 
states  which  electrical  buses  the  safety 
injection  pumps  are  powered  through  and  is 
consistent  with  the  Updated  Safety  Analysis 
Report,  Section  14.15,  which  assumes  that 
only  one  full  capacity  high  pressure  pump 
and  one  fiill  capacity  low  prsssura  pump  are 
available  during  a  Loss  of  Coolant  Accident 

The  clarification  to  the  basis  of 
Specification  2.14  only  deletes  the  reference 
to  the  specific  time  for  a  valve  to  open. 

The  clarification  to  Specification  3.7(3) 
adds  verbiage  to  state  that  the  emergency 
lighting  system  required  to  be  tested  by  this 
specification  is  the  emergency  lighting 
svstem  reqtiired  to  achieve  a  plant  safe 
snutdown. 

The  proposed  changes  are  administrative 
in  nature  and  are  consistent  with  the 


assumptions  or  lesnhs  stated  in  the  Updated 
Safety  Analysis  Report;  Uterafore,  the 
propoaed  changes  do  not  invt^ve  a 
significant  Increasa  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  poasibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  administrative  rhangns 
correct  typographical  errrsrs  and  references, 
and  implement  changes  to  make  the 
Specificetions  consistent  No  new  or  different 
operation  of  plant  equipment  is  proposed.  No 
new  or  different  action  statements  are 
proposed.  Therefore,  the  proposed  changes 
do  uut  create  the  possibility  of  a  new  or 
different  type  of  accident 

(3)  Involve  a  significant  red  jction  in  a 
margin  of  safety. 

The  propc?«ed  administrative  changes 
correct  typographical  errors  and  references, 
and  impleTTient  changes  to  make  the 
Specifications  consistent.  The  clarincations 
being  proposed  are  within  the  assumptiooa 
or  results  at  steted  in  the  Updated  Safety 
Analysis  Report:  therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb. 
Leiby.  and  MacRae.  1875  Connecticut 
Avenue,  N.W..  Washington,  D.C  20009- 
5728 

NRC  Project  Director:  Terence  L. 
Chan,  Acting  Director 

Pennsylvania  Power  and  light 
Company,  Docket  No.  50-38  7, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Lunme  County,  Pennsylvania 

Date  of  amendment  request:  July  21. 
1993 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  to  chanj^  the 
requirements  for  acquisition  cf  ba>eline 
data  on  single-loop  operation  (SLO) 
from  diuing  startup  following  each 
refueling  outage  to  at  least  once  during 
the  IB-month  mel  cycle.  The  present 
Technical  Specification  4.4.1.1.2.6 
requires  that  the  baseline  data  on  SLO 
be  taken  during  startup.  The  unit 
normally  enters  SLO  2  or  3  times  during 
the  18-month  fuel  cycle  for  maintenance 
reasons,  such  as  replacement  of  the 
brushes  on  one  of  the  two  motor- 
generator  sets.  The  change  to  the 
Technical  Specifications  will  permit  the 
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baseline  data  to  be  taken  during  entry 
into  and  out  of  SLO  at  any  time  during 
the  fuel  cycle  rather  than  specifically  at 
startup,  lliis  change  is  consistent  with 
General  Electric  Company 
recommendations  and  has  been 
previously  approved  by  the  Commission 
for  Susquehanna,  Unit  2,  by 

Amendment  No.  91  issued  on  October 
28, 1992. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFF  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  natxire  and  do  not  involve  any  change  to 
the  coofiguration  or  method  of  operation  of 
any  plant  equipment  that  is  used  to  mitigate 
the  consequences  of  an  accident  nor  alter  the 
conditions  or  assumptions  in  any  of  the  Final 
Safety  Analysis  Report  (FSAR)  accident 
analyses.  The  revised  testing  schedule 
eliminates  unnecessary  plant  cycling  while 
taking  advantage  of  SLO  which  is  typically 
scheduled  2  or  3  times  per  cycle  for 
maintenance  reasons.  In  addition,  since  the 
plant  must  be  placed  in  SLO  at  low  core  flow 
to  obtain  the  desired  baseline  data  the 
revised  testing  schedule  minimizes  low  core 
flow/power  operation  where  reactor 
instability  is  a  concern  by  eliminating  the 
requirement  to  acquire  single  loop  baseline 
data  during  startup  following  each  refueling 
outage.  Therefore,  it  can  be  concluded  that 
the  proposed  changes  do  not  involve  a 
significant  iiKraase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
diffiBTent  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  failure  modes  have  been  defined 
Cor  any  plant  system  or  component  important 
to  safety  nor  has  any  new  limiting  feilure 
been  identified  as  a  result  of  the  proposed 
changes.  There  will  be  no  change  in  the  type 
of  testing  being  done.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  those  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  saisty. 

The  proposed  changes  are  administrative 
in  nature.  The  same  type  of  testing  will  be 
performed  as  before.  It  is  intended  that  single 
loop  data  will  be  taken  a(t]  least  once  per  18 
months  (555  days)  when  SLO  is  scheduled 
for  maintenance  reasons  rather  than  entering 
SLO  for  no  reason  other  than  to  comply  with 
Technical  Specifications.  Administrative 
controls  will  be  established  to  ensure  SLO 
baseline  data  will  be  recorded  under  the 
following  conditions:  1)  beginning  of  cycle 
when  discharged  bundles  are  replaced  with 
bundles  of  a  different  mechanical  or  thermal- 
hydraulic  design,  2)  when  reactor  systems  or 


core  operating  strategies  which  can  affiact  the 
baseline  data  are  modified,  and  3)  if  it  is 
determined  that  dual  loop  baseline  data  has 
changed  significantly.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbric^e,  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Michael  L 
Boyle 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  May  21, 
1993 

Description  of  amendment  request: 
The  licensee  commenced  operating  on  a 
24-month  fuel  cycle,  instead  of  the 
previous  18-month  fuel  cycle,  with  fuel 
cycle  9.  Fuel  cycle  9  started  in  August 
1992.  In  order  to  accommodate 
operation  on  a  24-month  cycle,  the 
licensee  requested  an  amendment  to  the 
Technical  Specifications  (TSs)  to 
incorporate  the  Engineering  Safety 
Features  (ESF)  changes  listed  below: 

(1)  The  licensee  proposed  changing 
the  safety  injection  system  test 
frequency  (specified  in  TS  Section 
4.5.A.l.a)  to  accommodate  operation  on 
a  24-month  cycle. 

(2)  The  licensee  proposed  changing 
the  loss  of  normal  AC  in  conjunction 
with  a  safisty  injection  signal  test 
frequency  (specified  in  TS  Section 
4.6.A.3)  to  accommodate  operation  on  a 
24-month  cycle.  The  licensee  also 
proposed  reformatting  this  section  to 
improve  clarity. 

(3)  The  licensee  proposed  changing 
the  auxiliary  feedwater  system 
undervoltage  automatic  start  test 
frequency  (specified  in  TS  Table  4.1-1) 
to  accommodate  operation  on  a  24- 
month  cycle. 

(4)  The  licensee  proposed  changing 
the  auxiliary  feedwater  system  main 
feedwater  pump  trip  automatic  start  test 
frequency  (specified  in  TS  Table  4.1-1) 
to  accommodate  operation  on  a  24- 
month  cycle. 


These  proposed  changes  follow  the 
guidance  provided  in  Generic  Letter  91- 
04,  "Qianges  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as  applicable. 

In  addition,  the  licensee  proposed 
adding  quarterly  testing  and  24-month 
calibration  requirements  to  TS  Table 
4.1-1  for  the  main  steam  line  flow 
instrumentation.  These  surveillances 
would  be  added  to  ensiue  operability  of 
the  main  steam  line  flow  circuits  and  to 
be  consistent  with  the  TS  stureillance 
requirements  for  other  ESF  instruments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response: 

The  proposed  changes  do  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  The  proposed  changes  extend  the 
frequency  for  performing  engineered  safety 
features  (ESF)  simulated  automatic  actuation 
tests.  These  changes  are  being  made  to 
accommodate  a  24  month  operating  cycle, 
and  do  not  alter  the  system  functions.  The 
simulated  automatic  actuation  tests  verify 
operability  of  the  complete  actuation  circuit 
by  monitoring  valve  operation,  pump  starts, 
pump  circuit  breaker  trips,  diesel  generator 
starting  and  automatic  sequencing  of  ESF 
components.  The  bulk  of  the  ESF  equipment 
is  tested  monthly.  The  ESF  relays  and 
switches  that  are  only  tested  during  rehieling 
outages  are  considered  to  be  reliable,  and 
their  past  performance  has  been  acceptable 
(except  for  the  Agastat  time  delay  relays). 
The  Authority  plans  to  test  the  Agastats  more 
frequently,  and  in  no  case  will  the  Agastat 
test  interval  exceed  the  present  interval  of  18 
months  (♦  25%).  Similarly,  extending  the 
AFW  undervoltage  test  does  not  change  the 
way  the  system  hinctions,  and  on-line  testing 
provides  a  level  of  assurance  that  the  AFW 
system  will  function  properly.  The  steam  line 
flow  surveillance  requirements  being  added 
ensure  the  operability  of  the  circuits,  and  are 
consistent  with  the  surveillance  requirements 
for  other  Engineered  Safety  Feature 
instruments.  Reformatting  specification 
4.6.A.3  (the  loss  of  all  normal  AC  station 
service  power  supplies  In  conjunction  %vith 
a  simulated  safety  injection  signal  test]  is  an 
administrative  change;  it  is  meant  to  improve 
the  sentence  structure  of  the  specification, 
and  does  not  change  any  requirements. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 
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Response: 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  changes  extend  the  frequency  for 
performing  engineered  safety  features 
simulated  automatic  actuation  tests.  These 
changes  are  being  made  to  accommodate  a  24 
month  operating  cycle.  The  changes  do  not 
physically  change  the  plant,  or  alter  the  way 
the  ESP  equipment  functions.  The  tests  verify 
operability  of  the  complete  actuation  circuit 
by  monitoring  valve  operation,  pump  starts, 
pump  circuit  breaker  trips,  diesel  generator 
starting  and  automatic  sequencing  of  ESP 
components.  The  bulk  of  the  ESF  equipment 
is  tested  monthly,  The  ESP  relays  and 
switches  that  are  only  tested  during  refueling 
outages  are  considered  to  be  reliable,  and 
their  past  performance  has  been  acceptable 
(except  for  the  Agastat  time  delay  relays). 
The  Authority  plans  to  test  the  Agastats  more 
frequently,  and  in  no  case  will  the  Agastat 
test  interval  exceed  the  present  interval  of  18 
months  (■•■  25%).  Similarly,  extending  the 
AFW  undervoltage  test  does  not  physically 
change  the  plant,  or  alter  the  way  the  system 
functions,  and  on-line  testing  provides  a 
level  of  assurance  that  the  AFW  system  will 
function  properly.  The  steam  line  flow 
surveillance  requirements  being  added 
ensure  the  operability  of  the  circuits,  and  are 
consistent  with  the  surveillance  requirements 
for  other  Engineered  Safety  Feature 
instruments.  Reformatting  specirication 
4.6.A.3  is  an  administrative  change;  it  is 
meant  to  improve  the  sentence  structure  of 
the  specification,  and  does  not  change  any 
requirements. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  pro{>08ed  changes  extend  the  frequency 
for  performing  engineered  safety  features 
simulated  automatic  actuation  tests.  These 
changes  are  being  made  to  accommodate  a  24 
nranUi  operating  cycle.  The  changes  will  not 
physically  change  the  plant,  nor  do  they 
change  any  established  system  setpoints. 
These  tests  verify  operability  of  the  complete 
actuation  circuit  by  monitoring  valve 
operation,  pump  starts,  pimip  circuit  breaker 
trips,  diesel  generator  starting  and  automatic 
sequencing  of  ESF  components.  The  bulk  of 
the  ESF  equiinnent  is  tested  monthly.  The 
ESF  relays  and  switches  that  are  only  tested 
during  refueling  outages  are  considered  to  be 
reliable,  and  their  past  performance  has  been 
acceptable  (except  for  the  Agastat  time  delay 
relays).  The  Authority  plans  to  test  the 
Agastat  more  frequently,  and  in  no  case  will 
the  Agastat  test  interval  exceed  the  present 
interval  of  18  months  (••■  25%).  Similarly, 
extending  the  AFW  undervoltage  test  does 
not  physically  change  the  plant,  nor  does  it 
change  any  established  system  setpoints,  and 
on-line  testing  provides  •  level  of  assurance 
that  the  AFW  system  will  function  properly. 
The  steam  line  flow  surveillance 
requirements  are  additional  technical 
specification  requirements  that  ensure  the 
operability  of  the  circuits.  Reformatting 
specification  4.6.A.3  is  an  administrative 
change:  it  is  meant  to  improve  the  sentence 


structure  of  the  specification,  and  does  not 
change  any  requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Qrcle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  lames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  June  17, 
1993 

Description  of  amendment  request:    ^ 
The  proposed  changes  would  add 
requirements  for  remote/alternate 
shutdoM^n  equipment  to  the  Technical 
Specifications  (TSs)  and  include  new 
limiting  conditions  for  ofwration, 
surveillance  requirements,  and  Bases 
sections.  The  remote/alternate 
shutdown  capabilities  are  intended  to 
provide  the  necessary  instrumentation 
and  controls  to  place  and  maintain  the 
plant  in  a  safe  shutdown  condition  from 
a  location  other  than  the  control  room 
in  the  event  that  the  control  room 
becomes  uninhabitable.  Additional 
changes  to  the  TSs  have  been  proposed 
to  provide  operability  and  surveillance 
guidance  for  the  remote/alternate 
shutdown  panels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  inclusion  of  remote/alternate 
shutdown  panels  is  not  considered  in  the 
original  plant  accident  analyses.  The 
proposed  inclusion  of  the  remote/alternate 
shutdown  panels  in  the  Technical 
Specifications  will  not  affect  the  ability  of 
these  panels  in  performing  their  intended 
fonction.  The  use  of  a  keylock  and  an  anti- 
tampering  switch  to  alarm  in  the  control 
room  provides  security  against  unauthorized 
access  to  the  panels,  flie  probability  of  a  fire 


requiring  the  use  of  these  panels  is  not 
increased  and  the  ability  of  plant  personnel 
and  fire  protection  equipment  to  detect  and 
extinguish  a  fire  is  not  affected.  For  a  severe 
fire  affecting  the  control  room,  the  remote/ 
alternate  shutdown  panels  provide  an 
enhanced  capability  to  achieve  and  maintain 
a  cold  shutdown,  llie  proposed  Inclusion  of 
the  remote/alternate  shutdown  panels  in  the 
Technical  Specifications  will  not  introduce 
any  additional  combustible  materials  or 
ignition  sources  into  the  plant. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  inclusion  of  the  remote/ 
alternate  shutdoMm  panels  in  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  or  fire. 
The  use  of  keylocks  and  anti-tampering 
switches  to  control  access  to  these  panels 
reduces  the  possibility  of  a  new  or  different 
kind  of  accident  from  inadvertent  operation. 
The  proposed  changes  to  the  Technical 
Specifications  provides  additional  capability 
towards  mitigating  the  consequences  of  a  fire 
in  the  control  room,  relay  room,  or  cable 
spreading  room  by  allowing  for  the  control 
and  establishment  of  a  safe  condition  for  the 
reactor  from  an  alternate  location.  Analyses 
have  demonstrated  that  the  plant  can  be 
safely  shutdown  and  maintained  in  a 
shutdown  condition  assuming  the  loss  of  all 
equipment  in  any  single  fire  area  or  zone. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  inclusion  of  the  remote/ 
alternate  shutdown  panels  in  the  Technical 
Specifications  provides  additional  protection 
against  the  possibility  of  a  fire  causing  the 
loss  of  reactor  control  capability.  The 
inclusion  of  limiting  conditions  for  operation 
and  surveillance  requirements  will  not 
reduce  any  existing  safety  margins.  These 
changes  will  increase  the  reactor  operatora 
confidence  in  their  ability  to  control  the 
reactor  under  conditions  requiring  the 
evacuation  of  the  control  room. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Refsrence  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  Yoric,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  Yoric,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  Jamea  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  June  24. 
1993 
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Descripthn  (rf  amendment  request: 
The  piopowd  dianges  would  amend  the 
Technical  SpedficsdoDS  tTSs)  to  delete 
Surreillanca  Raqjuzement  4.&A.7  which 
contains  the  schedule  for  lemoving 
leacfeor  vessel  flux  monitariiig 
suTTsillanoB  capsules.  Hie  pnipoeed  TS 
changes  are  consistent  with  tte 
guidance  in  Generic  Letter  91-01. 
"Remoral  of  the  Sdiedule  for  the 
Withdrawal  of  Reacted  Vessel  ftliaterial 
Specimens  from  Technical 
Specifications." 

B<uu  for  proposed  ao  significant 
haaardaconsiaeration  determination: 
As  raqodnd  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  snalysis  of  the 
issue  of  no  ri^nificant  haiards 
consideration,  which  is  presented 
below;  j 

OpnitkiD  In  we  RtiPaliicx  punt  in 
accordsBcs  with  the  proposed  AnwBdmsnt 
would  sot  involve  s  rignifkant  haardi 
considwaUoB  ss  dsfiasd  in  10  (7R  50.92. 
sines  it  would  not 

1.  involve  a  sipiifirant  Ina— w  in  the 
probabUity  or  coBssquMOSs  o£  an  accident 
previouriy  evaluated. 

The  ptopossd  changss  will  not  inoMse  tbs 
probabUity  or  ooBsaquancas  of  SB  scddeot 
previously  svaluatod  because  the  plant's 
acddaat  analyses  is  not  sflected  by  the 
Technical  Specification  dianse.  llie 
[iiiHifieeil  rhingw  wtll  nn>  ■fwirt  thn  ffnartnr 
Veeaal  MstwiafSuivsUlanoa  Prosram  nor  the 
lequinmants  to  update  pnesuis  and 
temperature  oper^ing  liinits  resulting  bxan 
reactor  vessel  flux  monitoring  lurveinanoe 
c^MulrB  examination.  Although  the 
Surveillaxkce  Raquiiement  and  the 
withdrawal  schedule  will  be  lemoved.  10 
CPR  [Part]  50  Appendix  H  requires  that 
reactor  vassal  flux  monitaring  surveillance 
cai»ules  be  periodically  removed  and 
examined  to  determine  changes  in  their 
material  properties.  The  NRC  approved 
schedule  will  be  in  the  updated  FSAR  (Final 
Safety  Analysis  Report].  Therefiire,  no 
reduction  in  the  overall  efnctiveness  of  the 
Reactor  Veeeel  Matsrial  Surveillance  Program 
will  result  from  the  piopoeed  changes. 

2.  deals  the  poasibility  ola  new  or 
difisrsBt  kind  of  accident  from  any  accident 
previously  evaluated. 

The  propoeed  changes  do  not  create  the 
possibility  of  a  new  or  diSsrant  iund  of 
accident  from  tliose  previously  evaluated 
because  tliey  will  not  require  modification  to 
any  plant  struiiuies,  systems,  components  or 
pracMoss.  lOCFK  [Part]  50,  Appendix  H,  will 
continue  to  require  reactor  vessel  flux 
monilasiiia  surveiUance  cqwules  be 
periodtcally  removed  and  satamined  to 
determine  dtanges  to  pressure  snd 
temperature  oparsdng  limits.  The  absence  of 

yiy  rhmnfpm  tn  plant  hawlMTa  rv  tn  thw 

withdnwal  schedule  ansurss  that  acddnit 
initiators  are  uaeSBdad^ 

3.  involve  e  gignificuit  reduction  in  the 
margin  of  sairty. 

The  piopoeed  dianges  will  not  cause  a 
reductiott  in  the  asssglB  of  safsty.  His  results 
of  the  plant  aoddant  analysee  continue  to 
bound  operation  under  the  propoeed  changes 


so  diare  Is  ao  reduoHsB  fai  As  OMigta  of 
safety.  Removal  of  theSorveiUaBce 
Requiremaet  '•~'*«*"'"fl  the  withdrawal 
schedule  for  reactor  vessel  flux  monitoring 
surveillance  capsules  fiom  the  Technical 
Spedficatioas  will  not  result  in  any  loss  of 
regulatory  control.  Changes  to  the 
withdrawal  schedule  are  controlled  by  die 
lequirements  of  Appendix  H  to  lOCTR  Part 
50.  The  actual  withdrawal  sdiedule  will  be 
added  to  the  updated  FSAR  in  the  next 
revision  made  in  accardanoe  with  10  CFR 
50.71(e).  Removal  of  tlw  Surveillance 
Raquiieinent  r*M»m«tng  the  wididrawal 
schedule  for  reactor  veaeel  fhix  monitoring 
surveillance  capsules  will  not  rssult  in  any 
loss  of  clarity  ralatad  to  tha  regulatory 
requirements  of  Appencfix  H  to  10  CFR  Part 
50.  The  Bases  for  Section  3.6  and  4.6  A 
provide  background  information  on  the  use 
of  the  data  obt^nedftom  material  specimen 
examination. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeers  that  the  three 
standards  of  50.92(c)  are  satisfied, 
llierefore,  the  NRC  staff  proposes  to 
determine  th^  the  amendmoit  request 
involves  no  significant  hazards 
consideration. 

Local  PiMic  Document  Room 
location:  Refawice  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
Yorlc  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pr^  1633  Broadway.  New  Yoric.  New 
York  10019. 

NRC  Profect  Director  Robert  A.  Capra 

Power  Authority  of  the  SUte  of  New 
York.  Docket  No.  50^3,  Jamss  A. 
FitzPatrick  Nudear  Power  Plant. 
Oswego  County,  New  York 

Date  of  amendment  request:  June  30. 
1993 

Description  of  amendment  request: 
The  appucation  proposes  four  changes 
assodated  with  the  suppression 
chamber  (torus)  limiting  conditions  for 
operation  (LCOs).  surveillance 
requirements  (SRs),  and  assodated 
Bases.  The  first  of  these  changes  would 
revise  Technical  Spedfication  LCO 
3.7.A  to  qiedfy  minimiim  and 
maximum  torus  water  levels  in  terms  of 
level  above  the  bottom  of  the  torus  with 
the  intention  of  simplifying  compliance 
verification  by  eliminating  the  need  to 
translate  water  level.  The  second  and 
third  changes  woiUd  revise  SR  4.7.A  to 
permit  periodic  tonu  inspedicms  dxuing 
each  opwating  cycle  instead  of  each 
refoeUng  outage,  and  to  darify  die 
responsilMlity  of  the  qperator  to  observe 

[>ool  temperature  and  allow  operator 
ogging  of  temperature  when  the 
recorder  is  not  svdiable.  The  fourth 
change  would  correct  editorial  errors 
and  darify  terminology. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  8ignifir.ant  hazards 
consideration,  whidi  is  pressnted 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  definad  in  10  CFR  Saa2. 
since  it  would  not 

1.  involve  a  significant  increase  in  the 
probaliility  or  coBsequences  of  sa  aoddent 
previously  evaluated. 

There  are  propoeed  changes  In  four  areas. 
The  first  reviflas  LCO  [l.imiting  Condition  tor 
Operation]  3.7.A  and  its  associated  Bases  to 
specify  Tninimum  and  maximum  torus  water 
levels  based  on  height  ham  the  torus  bottom 
rather  than  downcomer  submarganca  and 
conects  die  LCO  to  identify  Uiat  level  is  dw 
parameter  being  monitored.  It  also  conacts 
the  Bases  to  indicate  that  the  volume  for  the 
piinimiiin  water  level  is  an  appraxifflate 
value.  These  changes  make  the  LOO 
consistent  with  instrumentstiDn  scales 
without  changing  allowaUe  water  level, 
clarify  the  LGO 1^  identifying  level  and  not 
volume  as  tha  paramelsr  monitored  and 
make  the  Bases  consistent  with  the  LCO  and 
the  updated  FSAR  [Final  Safety  Analysis 
Report].  The  second  and  third  changes  revise 
SR  (Surveillance  RequiremenU  4.7.A.  The 
second  change  eliminates  a  restriction  that 
limits  periodic  torus  inspections  to  refueling 
outages.  The  propoeed  change  will  allow 
inspectirau  to  lie  scheduled  during  non- 
refueling  outagas.  This  is  expected  to 
Tninimim  intorferences  which  can  limit 
inspection  work  hows  and  reduce  personnel 
radiation  eiqiosura.  The  third  change  clarifias 
the  surveillanoB  requirement  for  pool 
temperature  monitoring.  The  proposed 
change  will  eliminate  any  implication  that 
the  operator  is  to  continuously  monitor 
temperature  during  pwiods  of  heat  addition. 
The  proposed  change  requires  the  operator  to 
verify  temperature  every  five  minutes.  If 
there  is  a  bilure  of  the  recorder,  the  operator 
shall  log  temperature  every  5  minutes.  This 
interval  and  the  verification  reqxiiremant  are 
consistent  with  the  requirements  of  the 
improved  Standard  Technical  Specifications. 
There  are  existing  instrumentation  and 
alarms  to  keep  the  operator  aware  of 
excessive  t«nperature  and  to  record 
temperature.  The  last  change  malLas  editorial 
correctians  and  clarifies  tenninology.  None 
of  the  proposed  changes  make  hardware  or 
equipment  m~«fi>^Hnn«  a  procedural 
chan^  will  be  required  to  allow  torus 
surveillance  to  be  performed  during  nan* 
refoeling  outages.  These  changes  will  not 
alter  the  probabilify  or  consequences  of  any 
previously  evaluated  acddants  u 
documented  in  die  FitzPatrick  FSAR  or  the 
NRC  staff  SER  (Safisty  Evaluation  Reportl. 
2.  create  tha  poerihili^  of  a  new  or 

different  kind  of  acddent  from  any  accident 
previously  evaluated. 
The  proposed  chengss  involve 

darificatioBS  and  improwments  to  die 
Technical  Spedficstions.  Then  srs  no 

hardvrare  modifications  or  equipment 
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changes.  There  is  a  change  to  allow  the  torus 
surveillance  procedure  to  be  revised  so  that 
surveillances  can  be  implemented  during 
non-refueling  outages.  The  revision  to  torus 
inspection  requirements  does  not  alter  the 
surveillance  requirements  other  than  to  add 
additional  scheduling  flexibility.  Revising 
the  reference  point  for  specifying  torus  water 
level  will  not  alter  the  allowable  torus  water 
levels,  initiate  an  accident  or  otherwise  afTect 
postulated  events.  The  surveillance 
clarification  reflects  current  plant  practice 
that  the  operator  is  not  required  to 
continuously  monitor  or  log  torus  water 
temperature  and  is  consistent  with  the 
improved  Standard  Technical  Specifications. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  involve  no 
hardware  modifications  or  equipment 
changes.  The  revision  to  torus  water  level 
limits  does  not  alter  the  water  levels,  just  the 
measurement  refierence  point  to  simplify 
compliance  verification.  This  provides  a 
positive  safefy  benefit  by  avoiding  the  need 
for  the  operator  to  translate  water  level.  The 
change  to  the  torus  inspection  interval 
provides  added  flexibilify  in  scheduling 
inspections.  There  is  no  reduction  in  safefy 
since  the  length  of  the  surveillance  interval 
remains  the  same.  The  change  to  the 
surveillance  of  the  water  tamperature 
monitoring  requirement  clarifies  the  wording 
of  the  siirveillance  requirement  and  removes 
the  possibilify  of  an  imintended 
interpretation  creating  confusion  in 
responsibilities. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  sta^  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
Yoric  Docket  No.  50-333,  Jamee  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  July  15, 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Technical  Specifications  to  eliminate 
the  reactor  scram  and  Main  Steam  Line 
Isolation  Valve  (MSIV)  closure 
requirements  associated  with  the  Main 
Steam  Line  Radiation  Monitors 
(MSLRM).  The  proposed  changes  are 
consistent  with  Licensing  Topical 
Report  NEDO-31400,  "Safety  Evaluation 
for  Eliminating  the  Boiling  Watn 


Reactor  Main  Steam  Isolation  Valve 
Closure  Function  and  Scram  Function 
of  the  Main  Steam  Line  Radiation 
Monitor,"  dated  May  1987. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

.1.  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

None  of  the  FitzPatrick  design  basis  events 
takes  credit  for  reactor  scram  initiated  from 
the  MSLRM.  Therefore,  elimination  of  the 
scram  trip  signal  will  not  increase  the 
probabilify  or  consequences  of  accidents 
previously  evaluated. 

The  Control  Rod  Drop  Accident  (CRDA)  is 
the  only  design  basis  event  which  assumes 
that  the  reactor  vessel  isolation  comes  from 
the  MSLRM.  The  isolation  trip  will  not 
prevent  the  CRDA  from  occurring,  therefore 
its  elimination  will  not  increase  &e 
probabilify  of  the  accident. 

The  MSLRM  isolation  of  the  MSIVs  was 
Intended  to  mitigate  the  consequences  of  a 
CRDA.  The  fission  products  transported  to 
the  main  condenser  befcnv  MSIV  closure, 
results  in  a  ground  level  release  due  to' 
condenser  leakage.  However,  NEDO-31400, 
and  the  plant  specific  analysis  using  the 
NEDO-31400  assumptions  and  methodology, 
demonstrates  that  the  isolation  is  actually  of 
little  benefit  in  this  regards.  Without  MSIV 
isolation,  the  steam  jet  air  ejector  remains 
operational,  and  the  fission  products  ara 
processed  through  the  augmented  o^s 
treatment  system.  The  holdup  time,  charcoal 
adsorption  and  elevated  release,  provided  by 
the  of^s  treatment  system,  limits  the  offeite 
exposure  levels.  The  analysis  shows  the 
o^ite  thyroid  doses  for  the  CRDA  reduced 
to  zero  writhout  MSIV  closure.  There  is  a 
small  increase  in  the  whole  body  doses 
without  MSIV  closure;  however,  the 
conservatively  calculated  values  ara  a  small 
fraction  of  10  CFR  [Part]  100  and  SRP 
(Standard  Review  Plan]  15.4.9  guidelines. 

Therefore,  the  elimination  of  the  MSLRM 
isolation  trip  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  create  the  possibilify  of  a  new  or 
diffsrant  kind  of  accident  frtim  those 
previously  evaluated. 

The  MSLRM  icram  and  MSIV  isolation, 
were  originally  intended  to  mitigate,  not 
prevent  an  accident  scenario.  Ouier  than  the 
circuitry  modifications  required  to 
accomplish  the  removal  of  the  subject  trips, 
no  changes  to  the  physical  plant  or  to  the 
manner  in  which  the  plant  is  operated  ara 
introduced  by  the  requested  change.  The 
change  does  not  afiisct  the  remaining  scram 
or  vessel  isolation  functions.  Therefore,  no 
new  or  different  kind  of  accident  is  created. 


3.  involve  a  significant  reduction  In  the 
margin  of  safiafy. 

The  Licensing  Topical  Report  NEDO* 
31400,  as  approved  by  the  NRC.  provides  tbr 
results  of  a  reliabilify  assessment  of  the 
elimination  of  the  MSLRM  scram  function  on 
reactivify  control  fiailure  frvquency  and  core 
damage  frequency.  The  results  of  the  analysis 
indicate  a  negligible  increase,  on  a  generic 
basis,  in  reactivity  control  failure  frequency 
with  the  deletion  of  the  MSLRM  scram 
function  (1.4  E-9  events/year).  However,  this 
increase  in  reactivify  control  failure 
frequency  is  offset  l^  the  reduction  in  the 
transient  initiating  events  (inadvertent 
scrams).  This  reduction  in  transient  initiating 
events  represents  a  0.3%  reduction  in  the 
generic  core  damage  frequency  (Reference  1) 
(Licensing  Topical  Report  NEIX)-31400|. 

Safe  operation  of  the  plant  is  further 
enhanced  by  eliminationaof  the  unnecessary 
scram  and  subsequent  isolation  of  the  reactor 
vessel.  With  implementation  of  these 
changes,  the  primary  heat  sink  (main 
condenser)  remains  available,  a  large 
transient  on  the  vessel  and  safefy-related 
actuation  are  avoided,  and  the  Of%as 
Treatment  System  remains  available  to 
control  the  potential  release  pathway. 

The  existing  MSLRM  and  of^gas  radiation 
monitoring  instrumentation  will  remain  in 
service  to  provide  information  and  alarms  to 
plant  operations.  In  the  event  either  or  both 
of  these  monitors  alarm,  the  reactor  coolant 
will  be  promptly  sampled  to  determine 
activity  levels  and  the  need  for  additional 
corrective  actions.  The  of^gas  treatment 
system  isolation  trip  function  on  high 
radiation  remains  unaffected  by  this  change. 
The  MSLRM  isolation  functions,  other  th^ 
for  the  MSrV's,  also  remain  unaffected  by  this 
change. 

For  these  reasons,  the  proposed  changes 
will  enhance  the  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  Yoik,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Tennessee  Valley  Authority,  Docket 
Noe.  50-327  and  50-320,  Sequoyah 
Nuclear  Plant,  Unite  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  June  16, 
1993  (TS  93-05) 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Surveillance  Requirement  4.6.5.3.2 
associated  with  the  ice  condenser 
intermediate  deck  door  to  require  less 
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restrictive  lifting  force  requirements. 
This  would  be  accomplished  by 
removing  some  of  the  conssrvatism.  that 
was  uasd  to  determine  the  present  force 
requirements.  The  result  would  be  a 
sli^t  increase  in  the  allowable  force 
specified  for  each  of  the  doors  during 
the  test. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFK  50.91(aL  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  haiards 
consideration,  which  is  presented 
below. 

TVA  has  evBluatsd  the  ptoposed  technical 
spedficatioa  (TS)  cbangs  ana  has  datennined 
that  it  does  not  rapraaMt  a  significant 
hazards  coosidflraticn  baaed  on  criteria 
estabUahad  in  10  CER  5a92(c).  Operation  of 
Sanioyah  Nuclear  Plant  (SQ^i)  in  accordance 
wim  the  ptoposed  amandmail  will  not: 

1.  InvolTe  a  Mgnificant  intreaaa  in  the 
probability  or  consaqoMicas  of  an  accident 
previously  evaluated.  j 

Thi(  change  replaces  the  overly  I 
conservative  ice  condenser  Intannadiata  deck 
door  lifting  Eorce  surveillance  requirement 
(SR)  values  presently  in  the  SQN  TS  with  the 
values  assumed  in  the  current  Westinghouae 
Electric  Corporation  subcompaitmant 
analysis  for  SQN.  There  is  no  change  to  the 
functions  of  the  iat»mediate  deck  doors  by 
the  proposed  change.  This  revision  will  not 
change  any  accident  analysis  assumptions  or 
results  for  SC^'s  design.  The  intenniadiate 
deck  doors  provide  a  barrier  for  maintaining 
ice  bed  temperature  and  ice  mass  and 
provide  a  flow  path  through  the  beds  for 
design  basis  loss  of  coolant  accidents.  These 
doors  are  not  considn^  to  be  the  soiuce  of 
any  accident.  Therefore,  this  change  will  not 
increase  the  probability  of  an  accident. 

Since  this  change  in  lifting  force  is 
consistmt  with  current  SQN  accident 
analysis  assumptions,  contunmanl  response 
for  design  basis  events  is  not  changed. 
Therefore,  no  change  in  the  mitigatioo  of 
accidents  will  result  from  the  proposed 
revision  and  the  consequences  of  an  accident 
will  remain  unaffected  in  comparison  with 
current  SQN  accident  analyses. 

2.  Create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 
previously  analysed. 

The  intermediate  deck  doors  are  passive 
devicss  that  are  not  considered  to  be  the 
source  of  an  accident.  Changing  the  lifting 
force  requirements  for  these  doors  to  be 
consistent  with  the  current  Westinghouse 
subcompartment  analysis  will  not  affect  their 
design  functions  or  their  potential  to  create 
an  accident.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  proposed  change  is  consistent  vrith  the 
current  SQN  accident  analysis  assumptions 
and  only  ranoves  unnecessary  conservatisms 
associated  with  intermediate  deck  door 
lifting  force  SRs  in  the  TS.  The  effect  of  this 
revision  viriil  result  in  no  change  to  the 
containment  response  assodatad  with  a 
design  basis  accident  Tharafoce,  the  margin 


of  safety  assumed  In  the  accident  analysis  is 
maintained  without  change. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  beeed  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.02(c)  are  satisfied.  Therefore,  the 
NRC  staff  propoaes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902 

NRC  At>>Kt  Director:  Frederick  J. 
Hebdon 

Teeneene  Valley  Anthorily.  Docket 
Noe.  50>327  and  SO-328.  Seqaoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  June  16. 
1993  (TS  93-06) 

Description  of  amendment  request: 
The  proposed  change  would  modify  the 
Technical  Specifications  (TS)  to 
incorporate  the  new  requirements  of  10 
CFR  20  by  (1)  changing  the  Hquid  and 
gaseous  release  rate  limits.  (2)  changing 

the  reference  from  the  old  10  CFR  

20.106  requirements  to  the  new  10  CFR 
20.1302  reference,  (3)  revising  the 
equation  for  the  liquid  holdup  tank 
activity  limit,  (4)  revising  the  refsrences 
from  the  old  10  CFR  20  to  conform  with 
the  corresponding  sections  of  the  new 
10  CFR  20,  and  (5)  providing  an 
unrelated  editorial  change  to  remove  the 
word  "annual"  when  describing  the 
Final  Safisty  Analysis  Report  u^ate 
frequency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Asrequired  by  10  CFB  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  In  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  wrill  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes: 
(1)  modify  the  liquid  aod  gaseous  release  rate 
limiU,  (2)  relocate  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20.1302,  (3) 
reviae  the  equation  fm  the  Uquid  holdup  tank 
activity  limit  (4)  revise  references  from  the 
old  10  CFR  20  to  confbnn  to  tlie 
corresponding  sections  of  the  new  10  CFR  20, 
and  (5)  provide  an  editorial  change, 
imrelatad  to  10  CFR  20.  that  removea  the 


word  "annual"  when  describing  Final  Safety 
Analysis  Report  update  frequency.  Thsaa 
proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  there  will  be  no  change  in 
the  types  and  amounts  of  effluents  that  will 
be  released,  nor  will  there  be  an  increase  in 
individual  or  cumulative  occupational 
radiation  exposures. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fhnn  any 
previously  analyzed.  The  proposed  changes 
related  to  the  new  10  CFR  20  requirements 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  the  revisions 
are  administrative  and  will  not  affiact  the 
types  and  amoimts  of  effluent  that  will  be 
released.  The  prupoaed  cbanga  to  delete  the 
word  annual  is  editOTial  in  nature  and  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  revisions  will 
not  reduce  any  maigin  of  safsty  becaiue,  br 
the  liquid  effluent  releases,  the  methodology 
that  will  be  used  in  the  control  of  radioective 
effluents  will  result  in  die  same  effluent  dose 
to  a  member  of  the  public  This  Is  acceptable 
since  annual  doses  will  be  limited  to  the 
doses  specified  in  10  CFR  50,  Appendix  I, 
and  40  CFR  190.  Also,  for  gaseous  effluent 
releases,  the  limits  associated  with  the 
gaseous  release  rate  TSs  will  be  maintained 
at  the  current  dose  rate  limits.  Compliance 
with  the  limits  of  the  new  10  CFR  20.1301 
will  be  demonstrated  by  operating  within  the 
limits  of  10  CFR  50,  Appendix  I  and  40  CFR 
190.  Because  compliance  with  the  regulatory 
requirements  has  not  been  compromised  and 
because  these  changes  did  not  alter  the 
facility  or  its  design,  there  is  no  reduction  in 
a  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.llOl  Broad  Street.  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authcmty, 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tenneaeea  Valley  Authority,  Docket 
Noa.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 

Date  of  amendment  request:  June  17, 
1993  (TS  93-08) 

Description  of  amendment  request: 
The  amendments  would  revise  the 
allowable  values  for  the  intermediate 
and  source  range  neutron  flux  i^onitor 
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reactor  trip  setpoints.  The  present  value 
for  the  intermediate  range  setpoint  is 
less  than  or  equal  to  30  percent  of  rated 
thermal  power  (RTF),  wnich  would  be 
increased  to  45.20  percent  RTF.  The 
present  value  for  the  source  range 
setpoint  is  less  than  or  equal  to  1.3  x  lO^ 
counts  per  second  (cps),  which  would 
be  increased  to  1.45  x  10^  cps.  The 
proposed  changes  would  affect  the 
Allowable  Values  Column  of  Technical 
SpeciHcation  Table  2.2-1,  Items  5  and  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  detennined 
that  it  does  not  tepreaent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  Increasa  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  pn^xMed  change  increases  the 
allowable  value  for  the  intennediate-  and 
source-range  neutron  flux  reactor  trip 
functions.  These  trips  are  not  taken  credit  for 
in  the  safiaty  analysis,  Init  do  provide 
additional  reliability  for  the  reactor 
protection  system.  These  trips  are  provided 
for  accident  mitigation  purposes  and  are  not 
considered  to  be  the  source  of  any  accident 
Therefore,  there  is  no  increase  in  the 
probability  of  an  accident  liecause  no  plant 
functions  have  been  changed  and  the 
increase  in  the  associated  allowable  values 
has  no  Impact  on  accident  generation.  The 
mitigation  functions  for  the  intermediate- 
and  source-range  trips  are  not  assumed  in  the 
analysis,  but  are  backups  to  the  power-range 
neutron  flux  low  setpoint  trip.  The  power- 
range  low  trip  is  assumed  in  the  analysis  for 
tmcontrolled  control  rod  withdrawal  from  a 
subcritical  condition  but  is  not  affected  by 
the  proposed  change.  Therefore,  mitigation 
functions  assumed  in  the  SQN  safety  analysis 
have  not  been  affected  by  the  proposed 
change  and  the  consequences  of  an  accident, 
including  offisite  dose  levels,  will  not  be 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  trip  functions  affected  by  the  proposed 
change  are  utilized  for  accident  mitigation 
purposes  though  not  taken  credit  for  in  the 
safety  analysis.  No  plant  functions  have  been 
changed  as  a  result  of  this  change,  only  the 
allowable  values  for  intermediate-  and 
source-range  reactor  trip  setpoints.  Since 
previously  analyzed  trip  functions  remain 
unchanged  and  no  new  or  different  functions 
have  been  Introduced,  the  possibihty  of  a 
new  or  different  kind  of  accident  has  not 
been  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  trip  functions  affected  by  the  proposed 
change  are  not  assumed  for  any  accident  in 
the  SQN  safety  analysis  and  therefore  are  not 
an  input  to  the  TS  margin  of  safety.  The  TS 
margin  of  safety  for  the  low-power  excursion 
event  is  provided  by  the  power-range  low 
setpoint  trip  function  in  the  safety  analysis. 
As  described  in  Enclosure  2  [)ustification 
analysis  for  the  change],  the  overall 
reliability  of  the  reactor  protection  system  is 
not  reduced  iMcause  the  source-range- 
allowable  value  remains  well  below  the 
power  range  trip  setpoint  and  the 
intermediate-range-allowable  value,  while 
higher,  will  still  provide  the  same  accident 
response  because  of  the  rapid  increase  in 
neutron  flux  for  low-power  excursion  events. 
Therefore,  the  proposed  change  will  not 
result  in  a  reduction  in  the  margin  of  safety 
or  overall  reactor  protection  system 
reliability. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Toinessee  37902 

NRC  Project  Lhrector:  Frederick  J. 
Hebdon 

Tenneaiee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  June  21, 
1993  (TS  93-07) 

Description  of  amendment  request: 
The  proposed  change  would:  (1)  allow 
relaxation  of  the  end  of  life  (EOL) 
moderator  temperattire  coefficient 
(MTC)  limit  specified  in  the  Core 
Operating  Limits  Report;  (2)  revise  the 
Bases  for  Specification  3/4.1.1.3, 
"Moderator  Temperature  Coefficient." 
to  describe  the  new  methodology  used 
to  calculate  EOL  MTC;  and  (3)  revise 
Administrative  Section  6.9.1. 14.a  by 
inserting  a  reference  to  the 
Westinghouse  Proprietary  Information 
document  that  provides  the  new 
methodology  used  to  calculate  the  new 
EOL  MTC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 


hazards  considwatioo  haaod  on  criteria 
established  in  10  CFR  5a92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddenl 
previously  evaluated. 

The  more  negative  end  of  life  (EOL) 
moderator  temperature  coefficient  (MTC) 
does  not  significantly  increase  the  probability 
of  an  accident  previously  evaluated  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  No  new  perfonnance  requirements 
are  being  im{K)sed  on  any  system  or 
component  such  that  any  design  criteria  will 
be  exceeded.  The  conservative  moderator 
density  coefTicient  (MDC)  assumption  in  the 
current  analyses  of  record  has  been 
confirmed  to  remain  bounding  for  the  more 
negative  proposed  TS  value.  Therefore,  no 
change  in  the  modeling  of  the  accident 
analysis  conditions  or  response  Is  necessary 
in  order  to  implement  this  change. 

The  consequences  of  an  accident 
previously  evaluated  In  the  UFSAR  are  not 
significantly  increaaed  because  of  the  more 
negative  EOL  MTC  The  dose  predictions 
presented  in  the  UFSAR  remain  valid  such 
that  no  more  severe  consequences  will  result 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  more  negative  EOL  MTC  does  not 
create  the  possibility  of  an  accident  that  is 
different  ttian  any  already  evaluated  in  the 
UFSAR.  No  new  failure  modes  have  be«i 
defined  for  any  system  or  component  nor  has 
any  new  limiting  single  feilure  been 
identified.  Conservative  assumptions  for 
MDC  have  already  been  modeled  in  the 
UFSAR  analyses,  and  it  has  been  detennined 
that  the  more  negative  MTC  values  to  be 
implemented  in  the  TS  will  continue  to  be 
l)ounded  by  these  assumptions. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  evaluation  of  the  more  negative  EOL 
MTC  has  taken  into  account  the  applicable 
TSs  and  has  bounded  the  conditions  under 
which  the  specifications  permit  operation. 
The  applicable  TSs  are  the  bases  for  TS  3/ 
4.1.1.3  and  Section  6.9. 1.14. a  that  list 
methods  approved  by  NRC  for  use  in 
determining  the  core  operating  limits.  The 
values  of  the  limiting  condition  of  operation 
and  surveillance  requirements  are  located  in 
the  Core  Operating  Limits  Report.  The 
analyses  that  support  these  TSs  have  been 
evaluated.  The  results  as  presented  in  the 
UFSAR  remain  bounding  for  the  more 
negative  EOL  MTQ  Therefore,  the  margin  of 
safety,  as  defined  in  the  bases  to  these  TSs, 
is  not  significantly  reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
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400  West  Summit  Hill  Drive.  BT  llH. 
Knoxville,  Tennessee  37902 

NEC  Project  Director:  Frederick  J. 
Hebdon  i 


Toledo  Ediatm  Company,  < 
Serrice  CmBpeny.  iad  TIm  Oereland 
Electric  Illumineting  Conq»any,  Docket 
No.  50-346,  D«Tie-Bease  Nucieer  Power 
Statimi,  Unit  No.  1,  Ottawa  County, 
Ohio  I 

Dote  of  amendirtent  requestr 
November  13, 1992  supplemented  July 
15, 1993 

Description  of  amendment  request: 
The  proposed  smendment  would  revise 
Appendix  A.  TS  3/4.3.1,  "Reactor 
Protection  System  (RPS) 
Instrumentation"  and  TS  3/4.3.2.3. 
"Anticipatory  Reactor  Trip  System 
(ARTS)  Instrumentation"  to  increase 
RPS  and  ARTS  channel  functional  test 
surveillance  test  intervals  and  RPS 
allowed  out  of  service  times.  These 
requests  are  made  based  on  the  NRG 
approved  Babcock  &  Wilcox  Topical 
Report,  BAW-10167.  Also,  the  addition 
of  an  action  statement  to  permit 
continued  operation  for  48  hours  with 
two  RPS  channels  inoperable  and  to 
remove  channel  functional  test 
surveillance  requirements  for  source 
and  intermediate  range  neutron  flux 
instrumentation  is  requested.  Finally,  a 
revision  to  Table  4.3-1  to  decrease  the 
channel  calibration  surveillance  test 
interval  for  the  "High  Flux  Number  of 
Reactor  Coolant  Pumps  On"  trip  is 
proposed. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  revised  the 
proposed  changes  and  determined  that 
a  significant  huards  consideration  does 
not  exist  because  operation  of  the  Davis- 
Besse  Nuclear  Power  Station.  Unit  1  in 
accordance  with  these  changes  would: 

la)  Not  involve  a  significant  increase  in  the 
fffobebility  of  an  accident  previously 
evaluated  because  the  proposed  changes  do 
not  involve  design  modifications  or  changes 
in  plant  operation  which  adversely  afiisct  the 
probability  of  the  initiation  of  previously 
evaluated  accidents.  The  Reactor  Protection 
System  (RPS)  and  Anticipatory  Reactor  Trip 
System  (ARTS)  primarily  function  to  limit 
fuel  damage  thereby  mittgatin|  the 
consequences  of  accidents  and  transients. 
However,  spurious  trips  initiate  plant 
transients.  The  proposed  change  to  permit 
plant  operation  to  continue  indefinitely  with 
an  inoperable  RPS  instrument  channel  in 
bypass  instead  of  tripped,  reduces  the 
suscepibility  of  the  RPS  to  spurious  reactor 
trips,  tbaraby  reducing  their  probability  of 


occunence.  The  proposed  Increase  in  RPS 
and  ARTS  channel  functional  test  interval 
reduces  the  number  of  opportunities  for  the 
occurrence  of  spurious  reactor  trips  during 
testing.  The  risk  (probability  and 
consequences)  impacts  of  the  proposed 
changes  to  the  surveillance  test  intervals  and 
allowable  out  of  service  times  (AOTs)  have 
previously  been  evaluated  by  the  NRC- 
approved  Babcock  and  Wilcox  (BftW) 
Topical  Report.  BAW.10167,  "Justification 
for  Increasing  the  Reactor  Trip  System  On- 
Line  Test  Intervals,"  and  its  supplements. 
The  NRC  review  concluded  that  the  proposed 
surveillance  test  intervals  and  AOTs  do  not 
contribute  an  unacceptable  increase  to 
overall  rislc.  The  proposed  decrease  in  the 
channel  calibration  interval  for  the  RPS  High 
Flux/Number  of  Reactor  Coolant  Pumps  On 
trip  malies  the  calibration  interval  consistent 
with  the  RPS  High  Flux  and  Flux  -  delta  - 
Flow  trips  and  does  not  affect  the  probability 
of  an  accident 

lb)  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  becaiise  the  i»opoMd  changes  in 
RPS  and  ARTS  channel  functional  test 
intervals  and  AOTs  continue  to  ensure  high 
reliability  of  the  RPS/ ARTS  in  limiting  fiiel 
damage  and,  therefore,  the  consequences  of 
previously  evaluated  accidents.  The  risk 
(probability  and  consequences)  impacts  of 
the  proposed  changes  to  the  surveillance  test 
interval  and  AOTs  have  previously  been 
evaluated  by  the  NRC-approved  Babcock  and 
Wilcox  (B«W)  Topical  Report,  BAW-10167, 
"Justification  for  Increasing  the  Reactor 
System  On-Line  Test  Intervals,"  and  its 
supplements.  The  NRC  review  concluded 
that  the  proposed  surveillance  test  intervals 
and  AOTs  do  not  make  an  unacceptable 
contribution  to  overall  risk.  The  proposed 
decrease  in  the  channel  calibration  interval 
fat  the  RPS  High  Flux/Number  of  Reactor 
Coolant  Pumps  On  trip  makes  the  calibration 
interval  consistent  with  the  RPS  High  Flux 
and  Flux  •  delta  -  Fhix  -  Flow  trips  and 
continues  to  ensure  high  reliability  of  this 
RPS  trip  in  performing  its  intended  function. 
Therefore,  the  consequences  of  previously 
evaluated  accidents  are  unaffected  by  this 
change. 

2a)  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  there  are  no  design 
modifications  or  hardware  changes  proposed. 
Furthermore,  there  are  no  new  equipment 
failure  modes  or  mechanisms  introduced  by 
the  proposed  changes. 

2b)  Not  create  the  possibility  of  a  difiiBrent 
kind  of  accident  from  any  accident 
previously  evaluated  because  there  are  no 
design  modifications  or  hardvrare  changes 
proposed.  Furthermore,  there  are  no  different 
failure  modes  or  mechanisms  introduced  by 
the  proposed  changes. 

3]  Not  involve  a  significant  reduction  in  a 
margin  of  safety  since  the  revised  Technical 
Spedficationa  surveillance  Intervals  and 
allowed  out  of  service  times  wrill  continue  to 
ensure  high  reliability  of  RPS  and  ARTS  in 
performing  their  intended  functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appean  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037 

NRC  Project  Director  John  N.  Hannon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  TIm  Cleveland 
Electric  Illuminating  Conqiany,  Docket 
No.  50-346,  Davia-Baiae  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  Coonty, 
Ohio 

Date  of  amendment  request:  June  23, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow 
storage  of  new  and  spent  fuel  assemblies 
with  an  initial  nominal  enrichment  of 
uranium  -  235  no  greater  than  5.0 
weight  percent. 

Basis  for  proposed  no  siffuficant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staff's  review  is  presented  below: 

The  proposed  change  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
capability  of  the  fuel  to  maintain  a 
coolable  geometry  will  not  be  impaired, 
the  ability  of  the  cladding  to  prevent 
fission  product  escape  will  not  be 
degraded,  and  the  criticality  analyses 
meet  acceptance  criteria. 

The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  firom  any  previously 
evaluated  accident  because  no  changes 
to  plant  systems  are  being  made. 

The  proposed  change  will  not  involve 
a  significant  reduction  in  a  maigin  of 
safety  because  the  capability  of  the  fuel 
to  maintain  a  coolable  geometry  will  not 
be  impaired,  the  ability  of  the  dadding 
to  prevent  fission  product  escape  vdll 
not  be  degraded,  and  the  criticality 
analyses  meet  acceptance  criteria. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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LcKol  Public  Document  Room 
location:  Univeraity  of  Tolado  Libiaiy, 
Documents  Dspaitmant.  2801  Bancroft 
Avsnue.  Toledo.  CMiio  43806 

Attorney  for  licensee:  )ay  E.  Silberg. 
Esquire,  ^aw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Vermont  Yankee  Nuclear  Power 
Corporatkm,  Docket  No.  50-271, 


Stalioa,  Vernon,  VoraioBt 

Date  of  amendment  request:  June  25. 
1993 

Description  ofcunendment  request: 
The  proposed  amendmmt  would  clarify 
the  definition  of  "core  alteration"  in 
Technical  Specification  l.O.B  to  include 
only  those  components  whidi  affect 
core  reactivity. 

Basis  for  proposed  no  siffiificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analj^s  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  PropoMd  Change  will  clarify  the 
definition  of"  con  alteration'*.  This 
clarlflcatian  will  specify  d»t  replacement  of 
neutron  detectow  is  not  defined  as  a  CORE 
ALTERATION.  Rqjlacament  of  these 
components  is  not  considered  to  be  a  core 
alteration  and  they  may  be  moved  (replaced) 
with  the  reactor  nuKie  switch  in  the 
"Shutdown"  or  "Refuel"  positions. 

This  change  will  not  a^ct  any  plant 
hardware,  plant  design,  safisty  limit  settings, 
or  plant  system  operati<m,  and  there luie  does 
not  modify  or  add  any  initiating  parameters 
that  would  significantiy  increase  the 
probability  or  coosequancas  of  any 
previously  analysed  aoddent  Therefore,  the 
Proposed  Change  will  not  result  in  a 
significant  Inctease  in  the  probability  or 
consequences  of  an  accident  previoiuly 
evaluated^ 

As  discussed  above,  the  Proposed  Change 
only  clarifies  the  definition  of  "core 
alteration".  The  Proposed  Change  does  not 
afiisct  any  equipment  nor  does  it  involve  any 
potential  initiating  events  that  would  create 
any  new  or  difierent  kind  of  accident.  As 
such,  the  plant  initial  conditions  utilised  for 
the  design  basis  accident  analyses  remain 
unchanged  and  valid.  Tberafoire.  the 
Proposed  Qiange  does  not  create  the 
possibility  of  a  new  or  difEsrent  kind  of 
accident  from  any  previously  analyzed. 

As  discussed  above,  the  Proposed  Change 
which  clarifies  the  definition  of  "core 
alteration"  does  not  afCect  any  equipment 
involved  in  potential  initiatiag  events  or 
safety  limits  settings.  Tberslace,  Qte  Propoaed 
Chai^  does  not  involve  a  significant 
reduction  in  the  margin  of  s^Bty. 

Based  on  the  above,  wa  have  determined 
that  this  change  does  not  oonstituta  a 
significant  hazards  consideration  as  defined 
in  10CFR50.92(c). 


The  NRC  Staff  has  reviewed  the 
licensee's  analysis,  and  baaed  on  this 
review,  it  appeals  that  the  tiuee 
standarda  of  50.92(c)  are  satiafied. 
Therefore,  the  NRC  ataff  prapoaes  to 
determine  that  the  amendment  request 
involves  no  significsnt  hazards 
consideration. 

Locoi  Public  Document  Room 
location:  Bmaia  Mamtmal  Library,  224 
Main  Street,  foattkboro.  Vermont  05301 

Attorney  for  Ucenaee:  John  A.  Ritsher. 
Esquire,  Rc^ms  end  Gray,  One 
bitemational  Place.  Boston, 
Massadiusetts  02110-2624 

NRC  ProfBd  Director.  Waher  R.  Butler 

Virginia  Electric  and  Power  Company, 
Docket  Noe.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Loniaa  County,  l^rginia 

Date  of  amendment  request:  July  2. 
1993 

Description  ofamendn»nt  request: 
The  proposed  changes  wrould  modify 
Technical  Specification  (TS)  3/4.6.1.2 
by  removing  the  scheduler  requirements 
for  Type  A  tests  to  be  performed 
specifically  at  40  plus  or  minus  10 
month  intervals,  and  insteed,  reference 
Type  A  testing  in  accordance  with 
Appendix  J  to  10  CFR  Part  50.  The 
proposed  changes  also  include  several 
editorial/administrative  changes.  The 
NA-1  TS  3/4.6.1.2  currently  requires 
that  a  set  of  three  containment 
integrated  leakage  rate  (Type  A)  tests  be 
performed  spec&cally  at  40  plus  or 
minus  10  month  intervals  during  each 
10-year  service  period,  with  the  third 
test  of  each  set  performed  during  the 
shutdown  for  the  10-year  plant  inservice 
inspection.  Appendix  J  to  10  CFR  Part 
50  requires  that  a  Type  A  test  of  the 
containment  be  performed  periodically. 
These  tests  are  required  to  be  scheduled 
as  a  set  of  three  tests,  to  be  performed 
at  approximately  equal  intervals  diuing 
each  10-year  service  period  with  the 
third  set  to  coincide  %vith  the  shutdown 
for  the  10-year  plant  insnvice 
inspection.  While  the  NA-IU  TS 
leakage  rate  testing  requirements 
essentially  duplicate  the  requirements 
in  Appendix  J,  the  TS  additionally 
require  the  Type  A  test  be  perfofmed  at 
40  plus  or  minus  10  month  intervals. 
The  TS  requiremmt  to  conduct  Type  A 
tests  at  40  plus  or  minus  10  month 
intervals  is  too  restrictive.  Therefore,  the 
licensee  proposes  to  delete  the  detailed 
sxirveillance  schedule  for  the  Type  A 
tests  and,  instead,  refsrence 
performance  of  TJrpo  A  testing  in 
accordance  with  Appendix  J  to  10  CFR 
50.  The  proposed  cnanges  to  the  TS  do 
not  involve  modifications  to  any  of  the 
existing  eqtiipment  or  affect  the 
operation  of  any  existing  systems.  The 


reactor  containment  system  ratiability 
and  operation  are  unchanged  and, 
therefore,  remain  in  aocoidance  writh  die 
descriptions  found  in  the  Updated  Pinal 
Safety  Analysis  Report  (UFSAR).  The 
proposed  TS  changes  do  not  affect  or 
chaiTge  any  other  limiting  conditions  for 
operation  (LCO)  or  surveillance 
requirements  in  the  TS  and  the  Basis  for 
the  TS  remains  unchanged.  Periodic 
Type  A  tests  will  still  be  performed 
during  the  service  life  of  each  unit  as 
required  by  Appendix  J  to  10  CFR  50. 
The  proposed  changes  do  not  change 
the  number  of  tests  required  -  only  the 
specific  schedule  is  requested  to  be 
removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

SpecificaUy,  operation  of  North  Anna 
Power  Station  In  acoordanoa  «vith  the 
Technical  S()ecificatioD  change*  will  not: 

(1)  Affect  the  assumptions,  design 
parameters,  or  results  of  any  UFSAR  accident 
analysis.  The  pnqxMed  amendment  does  not 
add  or  modify  any  existing  equipment.  The 
proposed  Type  A  testing  sc^iedme  will  still 
be  consistent  with  Appendix  J  to  10  CFR  SO. 
Therefore,  the  proposed  Technical 
Specifications  t****"!)—  would  not  Involve  a 
significant  increaae  In  the  probabUify  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Involve  modifications  to  any  of  the 
existing  equipment  or  affect  the  op>eration  or 
design  basis  of  the  containment.  The 
proposed  changes  do  not  modify  the 
response  of  the  containment  during  a  design 
basis  accident.  The  proposed  changes  only 
remove  the  restrictive  schedule  requirements 
for  conducting  Type  A  testing  frosn  the 
Technical  Specifications.  Tharefore.  the 
proposed  Technical  Specifications  changes 
would  not  create  the  pouibiUty  of  a  new  or 
diffierent  kind  of  acciaent  fixnn  any  acddent 
previously  evaluated. 

(3)  (Involve  a  significant  reduction  in  a 
margin  of  safety.]  Although  the  changes 
allow  more  flexibility  in  scheduling  Tjrpa  A 
tests,  the  proposed  amendment  continues  to 
ensure  reactcu-  containment  system  reliabilify 
by  the  periodic  tests.  Since  equipment 
reliability  will  be  maintained,  the  proposed 
Technical  Speciflcations  changes  will  not 
involve  a  signification  reduction  in  margin  of 
safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
llierefore.  the  NRC  staff  proposes  to 
determine  that  the  amenoment  reqtiest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
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Virginia,  Charlottesville,  Viiginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Rivvfront  Plaza.  East  Tower,  951  E. 
Byrd  Street,  Richmond.  Vireinia  23219. 

NEC  Project  Director:  Herbert  N. 
Berkow  j 

Viigiiua  Electric  and  Pofwer  GmipanT, 
Docket  Nos.  50-33t  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County.  Viifinia 

Dote  of  amendment  request:  July  2, 
1993 

Description  of  amendment  request: 
The  proposed  change  woiiid  reduce 
firom  two  to  one  the  minimum  number 
of  steam  generators  (SGs)  required  to  be 
opened  for  inspection  during  the  first 
refueling  outage  following  a  steam 
generator  replacement.  The  NA-llt2 
Technical  Specifications  (TS) 
surveillance  requirements  4.4.5.0 
through  4.4.5.5  for  inspection  of  the  SG 
tubes  ensure  that  the  structural  integrity 
of  this  portion  of  the  Reader  Coolant 
System  will  be  maintained. 
Accordingly,  the  piupose  of  TS  4.4.5.1 
is  to  require  periodic  sample 
inspections  of  SG  tubes.  The  initial 
inspection  after  SG  replacement 
combined  with  the  subsequent  inservice 
inspections  serve  to  provide  reasonable 
assurance  that  structural  degradation  of 
SG  tubes  will  be  detected,  l^e  proposed 
TS  change  does  not  affect  or  change  this 
basis.  However,  the  reouirement  that 
two  SGs  be  opened  and  inspected 
during  the  first  refueling  outage  after 
steam  generator  replacement  is 
considered  unnecessary  by  the  licensee. 

The  replacement  SG  components  for 
NA-1&2  nave  been  or  are  being 
manufactxired  using  cxirrent  codes  and 
manufacturing  techniques  without 
compromising  the  requirements  of  the 
original  code  thus  reflecting  current 
technology  in  the  areas  of  design, 
fabrication,  and  materials.  Design 
changes  and  enhancements  made  to 
replacement  SG  components  address  the 
operating  experience  of  the  original  SGs 
and  enhance  the  overall  reliability  and 
maintainability  of  the  repaired  steam 
generators.  These  enhancements  are 
incorporated  as  not  to  adversely  affect 
the  mechanical  or  thermal-hydraulic 
performance  of  the  repaired  SGs.  Tlius, 
the  replacement  SGs  are  considered 
superior  to  the  original  SGs  in  terms  of 
design  and  materials.  The  proposed 
change  to  the  TS  does  not  involve 
modifications  to  any  of  the  existing 
equipment  or  affect  the  operation  of  any 
existing  systems.  The  reactor  coolant 
system  reliability  and  operation  are 
unchanged  and.  thoefore,  remain  in 
accordance  with  the  descriptiiHis  found 


in  the  Updated  Final  SafiBty  Analysis 
Report  (UFSAR). 

The  proposed  TS  change  would  not 
affiact  or  change  any  limiting  conditions 
for  operation  (LOO)  or  any  other 
surveillance  requirements  in  the  TS  and 
the  Basis  for  the  surveillance 
requirement  would  remain  unchanged. 
An  inspection  of  the  minimum  required 
number  of  SG  tubes  would  still  be 
performed  prior  to  returning  the  SGs  to 
service.  Altnough  the  prop<wed  change 
would  reduce  the  number  of  SGs 
required  to  be  opened  for  inspection, 
the  minimum  number  of  tubes  required 
to  be  examined  during  the  inspection 
would  not  be  changed.  Thus,  the 
inspected  SG  tube  population  size 
would  not  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

We  have  evaluated  the  proposed  change 
against  tiie  criteria  descrilied  in  10  CFR  50.92 
and  concluded  that  the  proposed  Technical 
Specifications  change  does  not  pose  a 
significant  hazards  consideration. 

1.  The  proposed  Technical  Specifications 
change  does  not  affect  the  assumptions, 
design  parameters,  or  results  of  any  UFSAR 
accident  analysis  and  the  proposed 
amendment  does  not  add  or  modify  any 
existing  equipment.  Therefore,  the  proposed 
Technical  Specifications  change  woula  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  to  the  Technical 
Specifications  does  not  involve  modifications 
to  any  of  the  existing  equipment  or  affect  the 
operation  of  any  existing  systems.  The 
absence  of  any  hardware  or  software  changes 
means  that  the  accident  initiators  remain 
unaffected,  so  no  unique  accident  possibility 
is  created.  Therefore,  the  proposed  Technical 
Specifications  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

3.  Although  the  change  allows  the 
rescheduling  of  the  steam  generator  tube 
Inspections,  the  proposed  amendment 
continues  to  ensure  that  the  tube  inspection 
sampling  will  be  perfonned.  Therefore,  the 
operabilTty  of  the  steam  generators  will 
continue  to  be  verified  by  the  periodic 
inservice  insmctiona.  Since  equifxnent 
reliability  will  be  maintained,  the  proposed 
Technical  Spedfieations  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request' 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams. 
Riverfront  Plaza.  East  Tower,  951  E. 
Byrd  Street.  Richmond,  Virginia  23219. 

NRC  Project  Director:  HeSert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Noe.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  8, 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  delete 
firom  the  NA-1&2  Technical 
Specifications  (TS)  the  requirement  to 
periodically  review  certain 
administrative  and  technical 
procedures.  TS  6.8.2  specifies  that  the 
procedures  prescribed  in  TS  6.8.1  "and 
changes  thereto,  shall  be  reviewed  and 
approved  by  the  SNSOC  prior  to 
implementation  and  reviewed 
periodically  as  set  fcvth  in 
administrative  procedures."  This 
provision  applies  to  procedures  which 
describe  and  are  used  for  administrative 
controls,  maintenance,  surveillance 
testing,  operations,  calibration.^ 
chemistry  control,  health  physics  and 
radiological  protection,  and  refueling 
operations.  The  periodic  review  of  these 
proced\u-es  is  intended  to  ensure  that 
procedures  are  maintained  adequate  to 
control  those  activities,  technically  and 
philosophically  accurate,  and  currant  as 
necessary  to  incorporate  design 
modifications,  technical  bulletins, 
manufacturer  updates,  and  industi7 
experience.  The  proposed  TS  changes 
delete  these  periodic  reviews  because 
the  established  procedure  upgrade/ 
revision  program  effectively 
accomplishes  these  goals.  Numerous 
checks  and  balances  ensure  that 
procedures  are  maintained  adequate, 
accurate,  and  up-to-date  including 
routine  inputs  m>m  the  design  diange 
process,  day-to-day  activitiea.  reviews 
after  any  unplanned  transient, 
operational  experience  review  program, 
TS  change  packages,  licensed  Operator 
reoualification  program,  and 
independent  assessments/audits  of  the 
procedure  review,  revision,  and  upgrade 
program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  anal^iis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  writh  the 
Technical  Specification  changes  Mdll  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  likelihood  that  an 
accident  will  occ\ir  is  neither  increased  or 
decreased  by  eliminating  the  periodic 
reviews  of  routine  administrative  and 
technical  procedures.  Sufficient  controls  are 
established  to  ensure  that  procedures 
impacting  safety-related  structures,  systems, 
and  components  are  maintained  current, 
accurate,  and  usable.  This  TS  change  will 
therefore  not  impact  the  function  or  method 
of  operation  of  plant  equipment.  Thus,  a 
significant  increase  in  the  probability  of  a 
previously  analyzed  accident  does  not  result 
due  to  this  change.  No  systems,  equipment, 
or  components  are  affected  by  the  proposed 
changes.  Thus,  the  consequences  of  a 
malfunction  of  equipment  important  to  safety 
previously  evaluated  in  the  UFSAR  [Updated 
Final  Safety  Analysis  Report]  are  not 
increased  by  this  change.  The  proposed 
changes  do  not  affect  equipment  or  its 
operation,  and,  thus,  do  not  affect  the 
probabilities  or  consequences  of  an  accident. 
Therefme,  we  conclude  that  this  change  does 
not  significantly  increase  the  probabilities  or 
consequences  of  an  accident 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  prof>osed  changes 
do  not  involve  changes  to  the  physical  plant 
or  operations.  Since  periodic  procedure 
reviewfs  do  not  contribute  to  accident 
initiation,  a  change  related  to  such  an  activity 
does  not  produce  a  new  accident  scenario  or 
produce  a  new  type  of  ecuipment 
malfunction.  Also,  this  diange  does  not  alter 
any  existing  accident  scenarios.  The 
proposed  changes  do  not  afiect  equipment  or 
its  operation,  and,  thus,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  ■ 
margin  of  safety.  Technical  Specification 
6.8.2  does  not  have  a  basis  description.  The 
proposed  changes  do  not  affect  equipment  or 
its  operation,  and.  thus,  do  not  involve  any 
reduction  in  the  margin  of  safety.  Therefore, 
use  of  the  proposed  Technical  Specification 
would  not  involve  any  reduction  in  the 
maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
/ocati'on:  The  Aldennan  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Himton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 


NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Statioa,  Unit  Noa.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  July  2, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
include  a  Core  Operating  Limits  Report 
which  presents  reload-specific  limits  for 
key  core  operating  parameters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below,  which  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  removal  of  cycle- 
specific  core  operating  limits  from  the  Surry 
Technical  Specifications  has  no  influence  or 
impact  on  the  probability  or  consequences  of 
any  accident  previously  evaluated.  The 
cycle-specific  core  operating  limits,  although 
not  in  Technical  Specifications,  will  be 
followed  in  the  operation  of  Surry.  The 
proposed  amendment  still  requires  exactly 
the  same  actions  to  be  taken  when  or  if  limits 
are  exceeded  as  is  required  by  the  current 
Technical  Specifications.  Each  accident 
analysis  addressed  in  the  Suny  UFSAR 
(Updated  Final  Safety  Analysis  Report]  will 
be  examined  with  respect  to  changes  in 
cycle-dependent  parameters,  which  are 
determined  by  application  of  NRC-approved 
reload  design  metnodologies.  The  impact  of 
these  parameter  changes  on  transient  results 
will  t>e  evaluated  to  ensure  that  the  results 
remain  bounded  by  respective  transient 
analysis  acceptance  criteria.  This 
examination,  which  will  be  performed  per 
the  requirements  of  10  CFR  50.59,  ensures 
that  future  reloads  will  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  As  stated  earlier,  the 
removal  of  the  cycle-specific  core  operating 
limits  has  no  influence  or  impact,  nor  does 
it  contribute  in  any  way  to  the  prot>ability  or 
consequences  of  any  accident  previously 
evaluated.  No  safety-related  equipment, 
safety  function,  or  plant  operating 
characteristic  will  be  altered  as  a  result  of  the 
proposed  changes.  The  cycle-specific 
variables  are  calculated  using  NRC-approved 
methods,  and  are  submitted  to  the  NRC  for 
information  in  accordance  with  Technical 
Specification  6.2.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits,  and  approjmate  actions  will  be  taken 
when  or  if  limits  are  exceeded. 

Therefore,  the  proposed  amendment  does 
not  in  any  way  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety  is  not 
affected  by  the  removal  of  cycle-specific  core 
operating  limits  from  the  Technical 
Specifications.  The  margin  of  safety  presently 
provided  by  cturent  Technical  Specifications 
remains  unchanged.  Appropriate  measures 
exist  to  control  the  values  of  these  cycle- 
specific  limits.  The  proposed  amendment 
continues  to  require  operation  within  the 
core  limits  which  were  developed  from  the 
NRC-approved  reload  design  methodologies. 
Further,  the  actions  to  be  taken  when  or  if 
limits  are  violated  remain  unchanged. 
Development  of  limits  for  future  reloads  will 
continue  to  conform  to  those  methods 
described  in  NRC-approved  documentation. 
In  addition,  each  reload  requires  a  10  CFR 
50.59  safety  review  to  assure  that  operation 
of  the  unit  within  the  cycle-specific  limits 
will  not  involve  a  reduction  in  any  margin 
of  safety.  Therefore,  the  proposed  changes  are 
administrative  in  nature  and  do  not  impact 
the  operation  of  Surry  in  a  manner  that 
involves  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Himton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Noa.  50-280  and  50-281,  Suny 
Power  Station,  Unit  Noa.  1  and  2,  Suny 
County,  Virginia 

Date  of  amendment  request:  July  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  for 
Surry  Units  1  and  2  by  permitting 
operation  with  a  three  degree  increase 
in  the  service  water  temi>erature  limit 
for  containment  air  partial  pressures  of 
9.1,  9.2,  and  9.35  psia.  Also,  a 
typographtt^l  error  from 

Amendment  No.  172  and  171,  dated 
January  22, 1993,  involving  transposed 
numbers  for  reactor  coolant  temperature 
and  pressure  would  be  corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pres«ated 
below: 
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Opandoo  of  Sony  MnvSMkw  fat 
Kcordanc*  wltfa  tfa*  prapawdTtafaalcsI 
SpKificatloiis  dungn  will  BCft: 

1.  Invohf*  ■  tigaifiant  iacfww  in  tlM 
probability  of  occumnce  or  ooBMquencm  of 
■D  aoddnit  praviousiy  tvahMled. 

OpOTttng  with  iauumd  wnics  water 
taiupacatuia  Uiiiita  doaa  not  afisct  tba 
freqoaacT  of  accident  tnttiating  events.  The 
inoaaiaa  wrrioa  water  tampeiatuie  limit  of 
9SYbaa  ae  eCbct  oa  plant  opaiationf. 
Thaaefcee  the  probability  of  an  accident 
prevtanaly  analyMd  is  not  incraeted. 
Purthannaaa,  ootar  plant  svatema  are 
daalyiad  far  opentlan  wioi  95*P  terrlce 
water. 

Although  the  (errice  water  temperature 
Undt  ia  being  increaaed,  the  containment  will 
continoe  to  meet  ita  deeim  baaia  acceptance 
critatte  fallowing  a  large-break  loes  of  coolant 
acddant  aa  identlfled  in  the  UPSAR 
(Updated  nnal  Safaty  AnaI]Faia  Report). 
Likewise,  the  administrative  changes  have  no 
impact  on  plant  operations.  Therefore,  there 
is  no  increase  in  tiie  consequences  of  any 
accident  previously  evaluated  resulting  from 
operation  of  Suiry  Units  1  and  2  with  an 
incnaaed  service  water  temperature  limit 

2.  Create  the  possibility  of  a  new  or 
difierent  kind  of  accident  ttxjio  any  accident 
previously  evaluated. 

Than  an  no  new  failure  modes  or 
mechanisma  aasotiatad  widi  opereting  Surry 
Units  1  and  2  with  an  Increased  service  water 
temperature  limit  of  SS'F.  As  noted  above 
Increaaed  aervlce  wrater  temperature  limits  do 
not  afibct  plant  operatiims.  Furthermore, 
other  plent  systems  are  designed  far 
operation  with  95*F  service  water.  Likewise, 
the  administrative  changes  have  no  impact 
on  plant  operationa.  Therefcra.  there  are  no 
new  or  diJlBrent  Unda  of  accidents  created  by 
opeitntian  of  Surry  Units  1  utd2  with 
increased  service  water  temperature  limits. 

3.  Involve  a  significant  reduction  in  a 
maigia  of  safety. 

Tha  Uniting  containmant  analyaee 
coatlmie  to  be  met  when  operating  with  the 
pcopoaed  increaae  to  service  water 
temperature  limits.  Containmant  integrity 
nvill  not  be  challenged  but  continue  to  meet 
its  derign  basis  acceptance  criteria  foUowring 
a  large  break  loss  of  coolant  accident. 
Likewise,  the  administrative  ^*»*"B**  ^^^  »o 
impact  on  plant  operationa.  Therefare.  the 
existing  margin  of  safety  is  not  radticad  by 
operation  of  Surry  Units  1  and  2  with  an 
IncreastHi  service  water  temperature  limit. 

The  NRC  staff  has  revievred  the 
licsnaee's  analysis  and.  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
TiiOTeibre.  the  NRC  staff  proposes  to 
dateimine  that  the  amendment  request 
invtdves  no  significant  hazards 
considention. 

Local  Public  Document  Room 
location:  Swam  Library,  College  of 
WiUiam  and  Mary,  Williamsbuig, 
Virainia  23185. 

Attorney  for  licensee:  VCchael  W. 
Maupin,  Eso.,  Hunton  and  Williams, 
Riverfrtmt  Plaza,  East  Tower.  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 


NRCn^ieet  Director.  Herbert  N. 
Berkow 

lATM^k^n^^Mflft  W^^J^  ^^^^^i»  ^^^^nl^ 

Syrtmi,  DoeM  Ns.  ao^3«7,  ^hlcle•r 

FrB|BCI  rtO,  St  INBIOB  UMIHIyi 

Washington 

Date  of  amendment  request:  JUne  2» 
1993 

Description  ofamendmmt  request: 
The  amendment  proposes  to  change 
Section  6  (Adminiatrative  Controls) 
section  of  the  Technical  Spedficationa 
(TS)  to  modify  the  reporting 
relationship  of  the  Corporate  Nuclear 
Safety  Review  Board  (CN^ZB)  from  the 
Managing  Director  to  the  Assistant 
Managing  Director  for  Operations. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staff's  evaluation  of 
the  licensee's  analyus  is  presented 
bdow. 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  protxAility  or 
consequences  of  an  accident  previously 
identified? 

The  changM  are  administrative  in 
nature  and  involve  no  physical 
alteration  of  the  plant,  or  changes  to 
setpoints,  operating  conditions,  or 
operating  parameters.  The  response  of 
the  plant  to  previously  evaluated 
accidents  dnis  is  not  affected.  Therefore, 
the  proposed  change  vnH  not  involve  a 
significant  increase  in  the  probability  ox 
consequencas  of  an  accident  previously 
evaluated. 

2.  Does  tfte  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Tha  administrative  nature  of  the 
proposed  changes  does  not  afiiact  the 
design,  operation,  maintenance,  or 
testing  of  tha  plant.  Thus  no  new  failure 
modes  are  created.  Therefore,  these 
changes  do  not  create  the  possibility  of 
a  new  or  diflierent  kind  cf  accident  fiom 
any  acddant  previously  evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  propoaed  changes  are  proposed  to 
fbrther  implement  a  previously 
approved  license  amendment  that 
modified  the  designatitm  of  the 
corporate  offidal  responsible  for  ovwall 
plant  nuclear  safety.  The  proposed 
change  ia  administrative  in  nature,  and 
does  not  affect  the  aiaii^s  of  safety  in 
the  cturent  Ucensiiig  basis.  Therefore, 
tfiesa  dianges  do  not  involve  a 
significant  reduction  in  a  margin  to 
safisty. 


ThvNRC  staff  has  determined  that  it 
appean  that  die  thiea  standards  of 
50.92(c)  am  Mtisfiad.  Tbarafora,  tha 
NBC  staff  proposas  to  detannina  that  the 
amendment  request  involvaa  no 
signifkamt  hanrda  considaratkm. 

Local  Public  Document  Hoom 
location:  Ridtland  Public  Library,  955 
Northgata  Sfereat.  Richland.  Wamington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq.,  Winston  &  Strewn,  1400 
L  Street.  N.W..  Waahington.  D.C  20005- 
3502 

NRC  Ao/Kt  iliractor:  Theodore  R. 
Quay 

Wiernnaiii  Public  Sanrioa  CoqMwatioii, 
Docket  N^  5O-30ft,  KawasMa  Nadaar 
Power  Plant,  Kawanaa  Cauatf, 


Date  of  amendment  request:  June  22, 
1993 

Description  of  amendment  request: 
Tha  prtqposad  amradment  would 
change  tha  Kewaunee  Nudear  Power 
Plant  (Kra^P)  Technical  Spedficationa 
(TS)  Section  1.0  to  define  fiequency 
notations  for  surveillance  requirements. 
Sections  3.2  and  3.3  would  be  revised 
to  incorporate  formatting  changes  and  to 
corred  minor  typoorapltical  errors  as 
part  of  converting  the  TS  document  to 
tha  WordPeifed  software.  In  Section 
3.10,  "every  shift"  would  ba  changed  to 
"at  least  once  per  8  houra"  as 
applicable.  Section  4.2  would  be 
changed  to  revise  an  incorrect  reference, 
and  Section  6  would  be  revised  to 
remove  audit  frequendes,  define  "vital 
areas,"  and  extend  the  repwting  period 
for  the  Radioactive  EfDuant  Rrieaaa 
Report  from  semiannual  to  annual. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.91(b),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  haa 
reviewed  tha  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  Tha 
staffs  review  is  presented  below: 

The  proposed  changes  would  not 
involve  a  si^ficant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 

q posed  change  to  incorporate 
uency  notations  is  similar  to 
NUREG-0452.  Westinghouse  Standard 
Technical  Spedficationa,  which 
ciurently  define  a  shift  aa  being  12 
hours,  litis  proposad  change  would  not 
a£bd  the  avatlaoility  or  reliability  of 
safety-related  equipment;  therefore  it 
would  not  hava  an  affect  on  tha 
probability  of  an  acddant  previously 
evaluated. 

The  proposad  change  to  eliminate  tha 
frequency  requirements  for  the  Nuclear 
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Safety  Review  and  Audit  Committee 
(NSRAC)  audita  ia  not  a  significant 
change  and  would  not  impact  the  daily 
operation  of  the  plant.  Because  it  would 
allow  more  flexibility  in  assigning 
resources  to  woric  on  weak  or  poor 
performance  areas,  the  plant  safety 
performance  may  be  improved.  The 
other  proposed  changes  are 
administrative  in  nature  and  would  not 
change  the  intent  of  the  Technical 
Specifications.  Therefore,  the 
probability  or  consequences  of  an 
accident  previously  evaluated  would 
not  be  increased. 

The  proposed  changes  would  not 
create  the  possibility  of  a  new  or 
difiierent  kind  of  acddent  firom  any 
accident  previously  evaluated.  The 
proposed  changes  would  not  alter  the 
plant  configuration,  operating  setpoints, 
or  overall  plant  performance. 

The  proposed  changes  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  Changing  the 
fiequency  of  channel  checks  from  once 
every  8  hours  to  once  every  12  houn  is 
consistent  with  NUREG-0452, 
Westinghouse  Standard  Technical 
Specifications,  and  would  not 
significantly  decrease  safety  due  to  the 
low  probability  of  a  failed  channel  going 
imnoticed  during  the  extended  (4  hour) 
time  period.  Eliminating  the  freouency 
requirements  for  the  NSRAC  audits  is 
not  a  significant  change  and  would  not 
affect  the  operation  of  the  plant; 
therefore,  there  would  be  no  change  in 
the  margin  of  safety.  The  other  proposed 
changes  are  administrative  in  nature 
and  would  not  change  the  intent  of  the 
Technical  Specifications.  Therefore, 
they  would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appean  that 
the  three  standards  of  S0.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Greoi  Bay,  Wisconsin  54301. 

Attorney  for  bcensee:  Bradley  D. 
Jackson.  Ek}.,  Foley  and  Lardner.  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N. 
Hannon. 

Previoiialy  Pnblidied  Notices  of 
CraaideratiB  of  iMuance  of 
AnMiidiiieiits  to  Facility  Operating 
Liceneei,  Proposed  No  Significant 
Hazards  Conskloration  Determination, 
and  Oniortunity  tor  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 


notices.  The  notice  content  was  the 
same  as  above.  They  vnre  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  Docket  No*.  SO* 
369  and  SO-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  July4.3, 
1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  boron  concentration  limits 
within  the  refueling  Water  Storage  Tank 
and  within  the  Cold  Leg  Accumulatore 
in  order  to  support  the  safe  operation  of 
McGuire  Unit  2  Cycle  9  and  subsequent 
cycles. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  23, 1993 
(58  FR  39581) 

Expiration  date  of  individual  notice: 
August  23, 1993 

Local  Public  Document  Room 
Vocation:  Atkins  Library,  Univereity  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50*309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
MaineDate  of  Amendment:  June  7, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  five-page  list  of  safety-related  shock 
suppressore  (snubben)  from  Technical 
Specification  (TS)  3.20  and  provide  an 
additional  Applicability  statement.  The 
additional  Applicability  statement 
clearly  defines  the  safety-related  scope 
of  the  snubber  surveillance  testing,  and 
the  recordkeeping  requirements  are 
changed  to  reflect  the  safety-related 
scope  of  the  snubber  program  at  Maine 
Yankee. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  14. 1993 
(58  FR  37922) 

Expiration  date  of  individual  notice: 
August  13. 1993 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Attorney  for  licensee:  Thomas  G. 
Dignan,  Jr..  Esquire..  Ropes  and  Gray, 


One  International  Place.  Boston, 
Massachusetts  02110-2624 
NRC  Project  Director:  Walter  R.  BuUer 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  drcxmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  k  Light  Company,  el 
al..  Docket  Noa.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
April  15, 1993 

Brief  description  of  amendments :Th» 
amendments  to  the  Facility  Operating 
Licenses  supersede  and  rescind 
Confirmatory  Order  EA-82-106.  dated 
December  22, 1982. 

Date  of  issuance:  July  19. 1993 
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SffBCti¥9  dolt:  EIR6LUW  iBlBlSUMtafy 

upon  i««uance. 

Amendment  Sor.:  103  amf  194 

FadUtyOfmrnbagUcmamHcm.  DPR- 
71  and  DPR-62.  AniendatmMrmim^ha 
Facility  Operating  UcrasM. 

Date  oftnitiai  notice  in  FcoBraf 
Ra^ster.  June  9. 1W3  {59  FR3237a^ 

"Hm  Commission '■  inctod  •vanianon 
of  ui9  ansttosMnts  is  containsd  in  a 
Safety  EvaluatioB  dated  July  19, 1993. 

No  signincaBt  Mjaids  uiiui  uei  afion 
comments  racerved;  No. 

Local  Patiie  Doeumtni  Room 
location:  IMhreraity  of  North  Carolina  at 
Wilrahigten,  WilBan  Madison  Randall 
Library,  001  S.  CoHege  Road. 
Wilmi^ott,  North  CuoilM  29463- 
3297. 


Commonwealtli  EdiaoB  Caaq>any, 
Dockat  Nos.  SO-295  and  S0-3M,  ZiMi 
Nuclear  Power  Staboa  Units  1  aod  2. 
Lake  County,  Qliooia 

Date  of  applicatkm  for  aawudments: 
May  26. 1993 

Brief  desaiption  of  aiueudiuents:  The 
amendsBSBts  revise  the  Technical 
Specifications  (TS)  by  deleting  the 
requiremeat  to  perform  a  quarterly 
equeKzation  chai^  of  the  DC  bettery 
from  the  TS  and  placing  it  under  the 
licensae't  OHitroL 

Date  of  issuance:  July  12, 1993 

Effective  date:  July  12. 1993 

Amendment  Not.:  147  md  135 

Fodhty  Operating  License  Noe.  DiPR- 
39  and  IX^-4&.  The  amendments 
revised  the  Technical  Spedfications. 

Date  c^  initial  notice  in  Federal 
Register.  June  9, 1993  (58  FR  32380) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  ia  a 
Safaty  Evaluation  dated  July  12. 1993. 

No  significant  hazards  considwation 
connaants  received:  No 

Local  Pubtic  Document  Room 
location:  VVaukegan  Public  Library,  128 
N.  County  Street,  Waukegan.  Illinois 
60085. 

York,  Dtockat  Nr.  50>247.  IndiaB  Point 
N«elear  Geaeratteg  Uml  NiD.  2, 

Westchester'  Ceenty ,  Nisw  Yvk 

23afe  of  application  for  amendment: 
April  1, 1983  I 

Bri^  desaiption  afamamimezd:  The 
amendment  revises  the  Administrative 
Controls  ssction  oi  the  TSw  Senior 
management  functicms  related  to  die 
Nuclear  Fadlitias  Safiaty  Committaa 
(NFSC)  are  reassigned  from  the 
President  of  the  Company  to  the 
Executive  Vice  President  -  Central 
Operations.  The  changa  also  eliminates 
the  requirement  for  the  NFSC  to  review 
and  concur  in  the  adminiatralive  control 
procedure  vrtiidi  daacribaa  yM  policy 


for  cfaangfrig,  review  tng>  and  approvfrig 
piuteduiee.  The  Vice  Resident,  Nuctrar 
Power,  now  ooncura  in  piece  of  ste 
NFSC 

Ortgeffssouwcerjaiy  13, 1993 

Eff&etrre  date:  As  of  the  date  of 
issuance  to  be  iaivtewunted  within  30 
days. 

Aniendknen<  No.:  164 

Facility  Operating  Uceaae  No.  DPR- 
26:  Amendment  revised  the  Technical 
SpecificefeiflMS. 

Dote  afimHiai  aotstr  in  Federal 
Rcgirtar  Jane  1. 1903  (58  FR  32381) 

The  CoramiasiDB'h  lelatad  avahiatioa 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  13, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 

Duke  Power  Company,  Docket  Noe.  S9- 
369  and  5(K37V,  Mnxiure  Nuclear 
Sletion,  Uniti  1  end  2,  Miecklenbui  g 
County,  Nwtn  Caroinie 

Dote  (rf application  for  amendments: 
January  27, 1993,  as  supplemented 
March  15  and  June  4. 1993 

Brief  description  of  amendments:  The 
amendments  revise  die  frequency  for 
the  Radiological  Effluents  Report,  and 
modify  the  requirements  for  "Fuel 
Assemblies"  in  the  "Design  Features'* 
Section  of  the  Technical  Specification 
in  accordance  with  Generic  Letter  90-02, 
Supplement  t> 

Date  of  issuance:  July  19, 1993 

Effective  date:  July  19. 1 993 

Amendineirt  Nos.:  137  and  119 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regisler:  June  9, 1993  (58  FR  32391) 
The  Miarch  15  and  June  4. 1993,  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluab'on 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  19. 1993. 

No  significant  hazards  ccnsideraticm 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duquesne  Light  Cbmpany,  at  aL,^  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport^ 
Pennsylvania 

Date  of  application  for  amendment: 
October  1. 1990,.  a»  supplemented  May 
28  and  Dacembet  30. 1992. 


Brief  description  of  amendment.  TbB 
amendment  revises  ttie  Appendix  A 
Technical  Specifications  iTSsJ  relating 
to  tnr^ine  valve  testing.  Ilie  amendment 
modifies  TedmJcal  Specification  4.3.4.2 
by  revising  the  frequency  of  reheat  stop 
and  intercept  vahre  testing  to  once  per 
18  months,  makes  certain  terminology 
consistent  with  oAar  plant  documents, 
and  relaxes  the  Inspection  cycle  to  a 
maximtnn  of  60  months  tmder  certain 
conditions. 

Date  of  issuance:  jaly  13. 1993 

Effective  date:  Jtdy  13, 1993 

Amendment  No:  53 

Facility  Opemtiztg  License  No.  NPF- 
73.  Amendment  revised  theTsdmical 
Speciiicatiang. 

Date  of  initial  notice  in  Federal 
Re^ster;  Mev  26, 1993  (58  FR  30192) 
The  May  28  and  December  30, 1992, 
supplements  provided  Information  that 
did  not  change  the  initial  ik>  significant 
hazards  consideration  determination. 

The  Commissico's  related  evahiation 
of  the  amendment  is  contained  in  a 
Safieity  Evaluation  dated  July  13, 1993. 

No  significttDt  hazards  constderatien 
comments  received:  No 

Local  Public  Document  Room 
location:B.  P.  Jones  Memorial  Library, 
663  Franklin  Avmue,  AUquippe. 
Pennsylvania  15001. 

Entergy  Operatioaa.  Inc.»  Docket  Na 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St  Charles  Pariah» 
Louisiana 

Date  of  amendment  request*  April  24.. 
1992,  as  supi^ementad  by  letter  oated 
February  25, 1993 

Brief  description  of  amendment:!!^ 
amendment  revised  the  Technical 
Specificationa  by  removing  the  wall- 
cracking  surveiilance  from  the  basemat 
cracking  program.  The  amendnient  also 
changed  the  term  "mapping"  to 
"monitoring,"  as  proposed  by  the 
licensee's  February  25, 1993,  letter. 

Date  o/ issuance:  July  8, 1993 

Effective  date:  July  8. 1993 

Amendment  No.:  82  t 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Teclmicft) 
Specifications. 

Duie  of  initial  notice  in  Federal 
RegieteR  June  24. 1902  (57  FR  28200) 
The  additional  information  contained  in 
the  supplemental  letter  dated  F^miary 
25, 1993,  was  clarifying  in  nature  and. 
thus,  within  the  scope  of  the  initial 
notice  and  (fid  not  affect  die  staffs 
proposed  no  significant  hazards 
consi(teration  detennination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  8, 1993. 

No  fignificant  hazards  consideration 
comments  Ncaived:  No 
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Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefiront, 
New  Orleans,  Louisiana  70122. 

GPU  Nuclear  Curyoratien,  Docket  No. 
50-320,  Three  Mile  Maml  Nuclear 
Station,  Unh  No.  2,  (TMI-2),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
March  17, 1992,  as  supplemented  Jime 
16  and  December  23, 1992. 

Brief  description  of  amendment:  The 
amendment  revised  the  TMI-2  license 
by  modifying  the  Appendix  A  and  fi 
Technical  Specifications,  relocating 
requirements  related  to  radiological 
effluents  to  a  new  document  called  the 
Offsite  Dose  Calculation  Manual 
(ODCM)  which  applies  to  both  TMI-1 
and  TMI-2.  The  removal  of  these 
requirements  &om  the  TS  are  in 
accordance  with  the  guidance  in  NRC 
staff  issued  Generic  Letter  89-01  dated 
January  31, 1989. 

Date  of  issuance:  May  26, 1993 

Effective  date:  May  26, 1993 

Amendment  No.:  43 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RagialBr  March  25, 1993  (58FR  16226) 
The  NRC  evaluation  of  this  amendment 
is  contained  in  a  Safety  Evaluation 
dated  May  26, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601 ,  Haitisburg, 
Pennsylvania  171 05 

GPU  Nuclear  Corpwation,  Docket  No. 
50-320,  Three  Mile  laland  Nuckar 
Station,  Unit  No.  2,  (TMM),  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  1, 1991 

Brief  description  of  amendment:  This 
amendment  modifies  the  Appendix  A 
Technical  Specifications  by  substituting 
numerical  criteria  to  limit  Processed 
Water  Disposal  System  (PWDS) 
operations  and  effluents  in  lieu  of  the 
current  technical  specification  which 
requires  NRC  review  and  approval  of 
operating  procedures  to  limit  PWDS 
operations  and  effluents. 

Date  of  issuance:  July  12, 1993 

Effective  date:  July  12. 1993 

Amendment  J^.:AA 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Maidi  Z5, 1993  (58  PR  16225) 


The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Herrisburg, 
Pennsylvania  17105. 

Houston  Lighting  A  Power  Company, 
City  Public  Serrioe  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-40S  and  50-499,  South  Texas 
Pcoiect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request;  August 
18,1992 

Brief  description  of  amendment 
request:  The  amendment  revises 
Tedinical  Specification  (TS)  3.6.3, 
"Containment  Isolation  Valves,"  by 
changing  the  wording  in  the  Action 
Statement  to  require  at  least  one 
isolation  barrier  toiw  maintained 
operable,  as  opposed  to  at  least  one 
isolation  valve.  A  footnote  is  also  added 
to  clarify  that  an  isolation  barrier  may 
either  be  an  isolation  valve  or  a  closed 
system  as  defined  by  General  Design 
Criteria  (GDC)  57  of  i^pendix  A  to  10 
CFRPart50. 

Date  of  issuance:  July  12, 1993 

Effective  date:  July  12, 1993 

Amendment  Nos.:  53  and  42 

Facility  Operating  License  Nos.  NPF- 
76  and  hffF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32384) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.TIodges  Leaning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  SUtion,  Unit  No.  1, 
DeWitt  County;  Illinois 

Date  of  application  for  amendment: 
April  16, 1992 

Brief  description  of  amendment:  The 
amendment  changes  Clinton  Power 
Station  Technical  Specification  Figure 
3.1.5-1,  "Weight  Percent  Sodium 
Pentaborate  Solution  as  a  Function  of 
Net  Tank  Volume,"  to  show  the 
reduction  in  net  tank  volume  that 
results  from  raising  the  Standby  Liquid 
Control  System  storage  tank  level 


instrument  zero  to  prevent  potential  air 
entrainment  in  the  pump  suction  piping 
due  to  vortexing.  Additionally  the 
Technical  Specification  Bases  which 
describe  this  curve  have  been  revised  to 
reflect  the  changes. 

Date  of  issuance:  ]\i\y  15. 1993 

Effective  date:  July  15. 1993 

Amendment  No.:  78 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1993  (58  FR  25856) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Sueet. 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc.,  Docket  No.  50- 
461 ,  Clinton  Power  Station.  Unit  No.  1, 
DeWttt  County,  Illinois 

Date  of  application  for  amendment: 
August  31. 1990,  and  August  16, 1991, 
as  supplemented  on  December  20, 1990, 
and  October  17, 1991 

Brief  description  of  amendment:  The 
amendnnent  eliminates  contradictory 
statements,  allows  adequate  time  to 
perform  required  surveillances  without 
resulting  in  a  violation  of  Technical 
Specification  4.0.4,  clarifies  startup 
surveillance  requirements,  and 
establishes  plant  conditions  to  perform 
siuveillanoes  associated  with  change  of 
plant  operational  conditions. 

Date  of  issuance:  ]u\y  15, 1993 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No.:  79 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  3, 1990  (55  FR  40468) 
and  December  11, 1991  (56  FR  64654). 
The  December  20,  1990,  and  October  17, 
1991,  submittals  consisted  of  revisions/ 
clarifications  whichdid  not  change  the  '*' 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  15, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Iliinois  61727. 
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niiiiok  Power  Compaoy  and  Soyland 
Poww  Coop«nthr«,  Inc.,  Dockat  No.  SO- 
461,  CSintoa  Powar  Station,  Unit  No.  1, 
DeWitt  County,  Illinoia 

Date  of  application  for  amendment: 
August  17, 1992 

Brief  description  of  amendment:  The 
amendment  modifies  Clinton  Power 
Station  Technical  Specification  3/ 

4.8.1.1,  "AC  Sources  -  Operating,"  to 
update  the  testing  requirements  for  the 
fuel  oil  used  by  the  standby  diesel 
generators. 

Date  of  issuance:  July  15, 1993 

Effective  date:  July  15, 1993 

Amendment  No.:  80 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiater  October  28, 1992  (57  FR 
48820)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  15. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Loca7  Public  Document  Boom 
location:  the  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Illinoia  Power  Company  and  Soyland 
Power  CooperatiTe,  Inc.,  Docltet  No.  50- 
461,  Clinton  Power  SUtion,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
April  16, 1993 

Brief  description  of  amendment:  The 
amendment  changes  Clinton  Power 
Station  Technical  Specifications  3/ 

4.1.3.2,  "Control  Rod  Maximum  Scram 
Insertion  Times,"  3/4.4.2.1,  "Safety/ 
Relief  Valves,"  and  3/4.5.1,  "Emergency 
Core  Cooling  Systems."  The  changes 
reduce,  or  loitigate,  certain  time 
restrictions  associated  with  siuveillance 
testing  required  during  plant  startup. 

Date  of  issuance:  July  15, 1993 

Effective  date:  July  15, 1993 

Amendment  No.:  81 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  26, 1993  (58  FR  30196) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Ubmry,  120  West  Johnson  Street, 
Clintan,  Illinois  61727. 


Nelvaska  Public  Power  District,  Docket 
No.  SO-296,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraaka 

Date  of  amendment  request: 
September  2, 1992,  as  supplemented  by 
letter  dated  June  23, 1993. 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  for  the  Cooper  Nuclear 
Station  to  (1)  increase  the  minimmn 
amount  of  diesel  fuel  oil  capacity 
required  to  be  available  in  the  on-site 
storage  tanks,  (2)  update  the  standard  to 
which  the  diesel  fuel  oil  quality  is 
tested  to  a  more  recent  edition  of  the 
same  standard,  and  (3)  add  additional 
testing  requirements  for  particulates  and 
water  in  the  diesel  fuel  oil. 

Date  o/ issuance;  July  16, 1993 

Effective  date:  30  days  after  its  date  of 
issuance 

Amendment  No.:  165 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  December  23, 1992  (57  FR 
61113)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  16, 1993. 

No  significant  hazards  consideration 
comments  received: 

Local  Public  Document  Room 
Jocation:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Power  Cmporation, 
Dodut  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  Yoric 

Date  of  application  for  amendment: 
May  14, 1993,  as  supplemented  Jime  30, 
1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Appendix  A 
Technical  Specifications  (TSs)  to  correct 
obvious  typographical  errors,  add 
temperature  degree  signs  ("),  add 
commas  and  periods  for  clarity,  provide 
consistent  page  headings/titles,  adjust 
line  spacing  (repagination),  remove 
intentionally  blank  pages,  renumber 
pages,  remove  outdated  footnotes,  and 
add  the  delta  symbol  in  place  of  the 
word  delta.  In  addition,  the  amendment 
deletes  pertinent  portions  of  the  TSs 
that  related  to  one-time  only  date 
extensions  which  have  since  expired, 
corrects  references  to  revised 
regulations,  deletes  an  outdated  last 
paragraph  in  Bases  Sections  3.3.7  and 
4.3.7,  adds  clarifying  headings  of 
"Shutdown,"  "Refuel,"  "Startup,"  and 
"Run"  to  TS  Tables  3.6.2f  and  3.6.2h, 
and  deletes  footnotes  and  table 
notations  refiarTing  to  the  completed 
Hydrogen  Water  Qiemistry  feasibility 


test.  The  changes  are  purely 
administrative  and  do  not  involve 
substantive  changes  to  the  TSs. 

Date  of  issuance:  July  14, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32385) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  14, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Ropm 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corp<nntion, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  eunendment: 
May  18, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.6.1.2.a  to  provide  a  one> 
time  extension  of  the  required  test 
interval  for  overall  integrated 
containment  leak  rate  tests  (Type  A 
tests).  This  extension  allows  the  second 
Type  A  test  of  the  first  10-year  service 
period  to  be  performed  during  the 
fourth  refueling  outage  and  eniires 
upon  completion  of  mat  refiieung 
outage. 

Datff  of  issuance:  ]M\y  12, 1003 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  43 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32387) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room         ^ 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nino  MUe  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  30, 1992,  as  supplemented 
May  19, 1993. 


Northeast  h 
aL.DoGksll 
Nuclear  Tv 
London  Coi 
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Brief  descnption  irf  amendment:  The 
amendment  TOvimTS 2.4.3.1,  3.4.3.2. 
and  4.4.3.2.1  J),  and  tssedation  Bases  to 
incorporate  the  NRC  staff  positions  on 
reactor  coolant  system  laakngo  detection 
delineated  in  Generic  Latter  86-01. 
"NRC  PosiUon  on  IGSCC  in  BWR 
Austenitic  Stainless  Steel  Piping." 

Date  of  issuance:  July  21. 1803 

Effective  date:  July  21. 1993 

Amendment  No.:  44 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Faderal 
R^isteR  Fehruary  17, 1993  (58  FR 
8774)  The  Commission's  related 
evaluation  of  ihe  amendment  is 
contained  in  a  Safaty  Evaluation  dated 
July  21, 1993. 

No  significant  hazards  consideration 
comments  TBceived:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
Urdversity  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclau*  Eoeigy  ConqHuqr.'et 
aL.  Oockirt  No.  SOniaa.  MiUatone 
Nuclear  Power  Stetian,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  19, 1993  (Partial) 

Brief  description  of  amendment:  The 
amendment  cnanges  the  allowed  out  of 
service  time  tor  a  single  low 
temperature  overpressure  protection 
channel  team  7  days  to  24  hours  when 
in  operating  Modes  4, 5,  and  6.  The 
remainder  of  the  changes  requested  in 
the  March  19, 1993,  submittal  will  be 
addressed  sepaiateW. 

Date  of  issuance:)uiy  12, 1993 

Effective  date:  July  12, 1993 

Amendment  No.:  80 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32388) 
The  Commission's  Telated  evaluation  of 
the  amendment  is  contained  in  a  SefBty 
Evaluation  dated  July  12, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  J4ew  London  Tun^uke.  Norwich. 
Connecticut  06360. 


Northern  SMm'9tmwr  Company, 
Docket  N*.  I»a83,  MiatiGaUo  Nadew 
[  VUmA,  ¥M^^Omulty, 


Date  of  application  for  amendment: 
December  31,1992. 

Bri^ttesciipUon  of  amendment: 
Amendment  dnnges  Liiultiiig 


Condition  for  Operation  3.8JL2, 
Reactivity  Margin  •  Stuck  Control  Rods, 
and  its  corresponding  Surveillance 
Requirement  to  eliminate  an  optional 
alternative  to  control  rod  drive  testing 
requirements  and  rewrites  the  technical 
specification  to  clarify  its  intent. 

Date  ofusuance:  July  12, 1993 

Effective  date:  July  12. 1993 

Amendment  No.  .-Be  

Facility  OperatingLicense  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32388). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Philadelphia  Electric  Company,  Piriiiic 
Service  Electric  and  GasGompony 
Delmarva  Po%var  and  Lig^  Coiniiaay, 
and  Atlantic  Qty  Electric  Company, 
Docket  Nos.  90-277  and  90-278,  Peadi 
Bottom  Atonic  Power  Station,  Unit 
Nob.  2  and  S,  Yoiik  County, 
Penosyhrania 

Date  of  application  for  amendments: 
February  26, 1993 

Brief  description  of  amendments: 
These  amendmente  diange  the 
siuveillance  testing  interval  for  the 
Logic  System  Functional  Tests  (LSFTs) 
for  the  1)  Primary  Containment  Isolation 
System  (PaS),2)  Core  Standby  Cooling 
System  (CSCS),  3)  Control  Rod  Block 
Actuation  System  and  4)  Radiation 
Monitoring  System  actuations.  The 
revised  surveillance  tests  will  require 
the  performance  of  the  LSFTs  once-per- 
operating-cycle  rather  than  once-per-6- 
mondis  as  was  previously  required. 
Ciirrently,  an  operating  cycle  is  defined 
in  the  Technical  Spedfications  as  at 
least  once  per  550  days,  with  an 
additional  25%  grace  period  allowed. 

Date  o/ issuance;  July  15, 1993 

Effective  date:  July  15, 
1993Amendments  Nos.:  178  and  181 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  -Specifications. 

Date  of  initiaJ  notice  in  Federal 
Register  March  31, 1993  (58  FR  16868) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safisty 
Evaluation  dated  July  15, 1993. 

No  significant  haaards  consideration 
comments  received:  No 

local  Public  Docimrent  Room 
location:  Government  Publications 
Section,  State  Ltbraiy  of  Pennsylvania, 


(REGIONAL  DBH3SIT0RY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Po%ver  Authority  of  the  State  oTNew 
York,  Docket  No.  90-333,  }mam»  A. 
FitiPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  Yorli 

Date  of  application  for  amendment: 
February  25, 1993 

Brief  description  of  amendment:  The 
amendment  revises  certain  Technical 
Specifications  limiting  Conditions  En 
Operation  (LCO)  action  statements  to 
adopt  consistent  terminology  for  the 
action  statements  and  to  moie  claariy 
distinguish  between  the  diffeiant 
actions  associated  vtrith  eadi  LOO.  Tlie 
amendment  also  adds  requited 
completion  times  to  action  statements 
that  previously  did  not  specify 
completion  times  and  revises  the 
resulting  mode  to  be  ediieved  if  ^le 
action  specified  in  the  LOO  action 
statement  cannot  be  maintained. 

Date  of  issuance:  July  12, 1993. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  192 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32390) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Refinence  and  Documents 
Department, Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rookvllle,  Maryland,  this  28th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Conuniefion 

John  A.  ZwoliiMhi, 

Acting  Director,  Division  of  Reactor  Projects— 
Ill/rV/V,  Office  of  Nuchar  Reactor  Regulation 

|FR  Doc.  93-18440  Filed  8-3-93;  6:45  am] 

MLUNO  CODE  7BM«1.f 

[OeeliMNe.S»-449] 

North  Atlantic  Eoargy  S«rvic«€orp.  at 
al.,  Seabrook  Station,  Unit  Na  1; 
Environmantal  Aaaaaamantand 
Flndii>g  of  No  SlsnUlcaMl  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Facility  Operating  License  No. 
NPF-86  issued  to  North  Atlantic  Energy 
Service  Corporalicm  (North  Atlantic,  the 
licensee)  for  operation  of  the  Seabrook 
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Station,  Unit  No.  1,  located  in 
Rockingham  County,  New  Hampshire. 

EnTirouBental , 


Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
change  the  footnote  on  page  1  of  Facility 
Operating  License  NPF~86  to  reflect  that 
EUA  Power  Corporation  has  changed  its 
name  to  Great  Bay  Power  Corporation. 
EUA  Power  Corporation  has  been  under 
the  protection  of  chapter  11  of  title  11 
of  the  United  States  Bankruptcy  Code 
since  February  28, 1991.  Great  Bay 
Power  Corporation  is  the  reorganized 
entity  that  emerges  from  bankruptcy 
pursuant  to  the  Plan  for  Reorganization 
which  has  been  confirmed  by  the 
United  States  Bankruptcy  Court  for  the 
District  of  New  Hampshire. 

The  Need  for  the  Proposed  Action 

The  amendment  is  a  condition  of  a 
requirement  for  the  Bankruptcy  Court's 
Plan  for  Reorganization  of  EUA  Power 
Corporation  to  become  effective. 
Changing  EUA  Power  Corporation's 
name  will  not  affiact  the  operation  of  the 
fiacility  or  the  facility's  Technical 
Spedncations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  change  to  the 
license.  The  proposed  revision  would 
allow  EUA  Power  Corporation  to  change 
its  name  to  Great  Bay  Power 
Corporation.  There  will  be  no  changes 
to  the  operation  and  maintenance  staff, 
or  to  the  facility  or  the  environment  as 
a  result  of  the  license  amendment.  No 
changes  are  being  made  to  the  types  or 
amounts  of  any  effluents  that  may  be 
released  o%ite,  and  th«e  is  no  increase 
in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  or  non-radiological 
environmental  impact. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts,  llie 
environmental  impcurts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Seabrook  Station. 


Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  New  Hampshire  and  the 
Commonwealth  of  Massachusetts 
regarding  the  environmental  impact  of 
the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  June  23. 1993  (58  FR  34083). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  approval 
dated  May  14. 1993.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC  20555,  and  at  the  local 
pubUc  document  room  located  at  the 
Exeter  Public  Library,  47  Front  Street, 
Exeter,  New  Hampshire  03833. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July.  1993. 

For  The  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc  93-18594  Filed  8-3-93;  8:45  am) 
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Radiation  Expooura  Monttoring  and 
Information  Tranamtttal  (REMIT) 
Syatam;  Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  announces  the  release  of  a  new 
software  padcage,  REMIT,  for 
electronically  reporting  radiation 
exposure  measurements  to  the  NRC. 
REMIT  is  designed  to  assist  NRC 
licensees  in  meeting  the  reporting 
requirements  of  10  CFR  20.1001  through 
20.2401  as  outlined  in  Regulatory  Guide 
8.7.  Revision  1.  "Instructions  for 
Recording  and  Reporting  Occupational 
Radiation  Exposvire  Data." 

REMIT  is  a  persfmal  computer  (PC)> 
based,  menu-driven  system  that 
facilitates  the  manipulation  of  data  base 
files  to  record  and  report  radiation 
exposure  information.  REMIT  is 


designed  to  be  user^friendly  and 
contains  the  fiill  text  of  Regulatory 
Guide  8.7,  Revision  1,  online  as  well  as 
context  sensitive  help  throughout  the 
program.  The  user  can  enter  data 
directly  from  NRC  Form  4  or  Form  5. 
REMIT  allows  the  user  to  view  the 
individual's  exposure  in  relation  to 
regulatory  or  administrative  limits  and 
will  alert  the  user  to  exposures  in  excess 
of  these  limits.  The  system  also  provides 
for  the  calculation  and  siumnation  of 
dose  from  intakes  and  the  determination 
of  the  dose  to  the  maximally  exposed 
extremity  for  the  monitoring  year. 
REMIT  can  produce  NRC  Forms  4  and 
5  in  pai>er  and  electronic  format.  In 
addition,  REMIT  can  import  and  export 
data  from  ASCn  and  data  base  files. 

REMIT  includes  a  user  manual 
(NUREG/CR-6050)  and  two  3,5-inch, 
high  density,  double-sided,  disks.  The 
software  has  been  beta  tested,  and 
telephone  support  will  be  provided  for 
one  year.  Installation  assistance  will  be 
available  thereafter  from  the  Energy 
Science  and  Technology  Software 
Center.  For  additional  information, 
inquiries  should  be  directed  to  Jayne  M. 
McCausland  at  (301)  492-3643. 

The  REMIT  software  package  is 
available  for  a  discounted  price  of 
$59.00  ($89.00  outside  North  America) 
until  June  1994.  To  order,  please  send 
your  name,  company  name  and  address, 
and  day  and  evening  telephone  numbera 
where  you  may  be  reached,  along  with 
payment  to  the  Energy  Science  and 
Technology  Software  Center,  P.O.  Box 
1020,  Oak  Ridge,  TN  37831.  Payment 
may  be  in  the  form  of  check  or  money 
order  out  to  the  Energy  Science  and 
Technology  Software  Center.  Credit  card 
orders  can  be  made  by  calling  (615) 
576-2606. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  93-18596  Filed  8-3-93;  8:45  am] 
■H.UWO  cooe  TSSS  01  M 


Regulatory  GuMa;  laauanea, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
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data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  8.37.  "ALARA 
Levels  of  Effluents  from  Materials 
Facilities,"  provides  guidance  on 
designing  an  acceptable  program  for 
establisbLig  and  maintaining  radiation 
levels  for  gaseous  and  liquid  effluents  at 
materials  facilities  that  are  as  low  as  is 
reasonably  achievable.  Materials 
focilities  are  fecilities  other  than 
reactors  licensed  by  the  NRC  for  the 
possession  or  use  of  radioactive 
material. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  oirrently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  Guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-^7082,  telephone 
(202)  512-2249  or  (202)  512-2171. 
Issued  guides  may  also  be  pim:hased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writhig  NnS,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

(S  U.S.C  SS2(a)) 

Dated  at  RockviUe,  Maryland,  this  2  day  of 
July  1993. 

For  the  Nuclear  Regulatory  Commission. 
CI.  Hells  nm, 

Deputy  Director  for  Generic  Issues  and 

Rulemaking,  Office  of  Nuclear  Regulatory 

Research. 

(FR  Doc  93-18595  Filed  8-3-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMeeee  No.  34-32686;  imamatlonel  Series 
nslssss  No.  566:  FNe  Na  8R-PHLX-^9»-12] 

S«lf-R«gul«tory  Organltations;  Notice 
ol  niing  of  ProfMMd  Rul«  Change  by 
th«  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Margin  Raquirementa 
for  Caah/Spol  Foraign  Currency  Option 
Contracta 

July  28, 1993. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  April  6, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
Exchange  Rule  722,  "Margins,"  to 
establish  margin  levels  for  its  proposed 
cash/spot  foreign  ciurency  option 
contracts  ("cash/spot  FCOs").i 
Specifically,  the  PHLX  proposes  to 
amend  Exchange  Rule  722(c)(2)(B)  to 
provide  that,  for  cash/spot  FCOs,  the 
initial  and/or  maintenance  margin 
requirement  on  any  put  or  call  issued, 
guaranteed  or  carried  "short"  in  a 
customer's  accoimt  shall  be  100%  of  the 
current  market  value  of  the  underlying 
cash/spot  FCO  plus  2.5%  of  the  market 
value  of  the  underlying  contract  less  any 
out-of-the-money  amount,  with  a 
minimum  charge  equal  to  the  option 
premium  plus  V4%  of  the  market  value 
of  the  underlying  contract.  In  addition, 
the  Exchange  proposes  to  amend  PHLX 
Rule  722(c)(6).  "Time  Within  Which 
Margin  or  'Mark-to-Market'  Must  be 
Obtained,"  to  provide  the  amount  of 
initial  margin  required  with  respect  to 
short  positions  in  the  proposed  cash/ 
spot  FCOs  shall  be  obtained  before  the 
expiration  of  two  full  business  days 
following  the  date  on  which  the 
customer  entered  into  the  cash/spot 
FCO  position.  Additional  margin 
required  as  a  result  of  a  mark-to-market 
must  be  posted  as  promptly  as  possibly, 
or  within  two  business  days  from  the 
date  the  deficiency  occurred,  unless  the 
PHLX  has  specifically  granted  an 


extension  of  time.'  The  proposal  also 
provides  that  any  long  position  in  a 
cash/spot  FCO  carried  tor  a  customer's 
accoimt  shall  be  paid  for  in  full,  in  cash, 
within  two  full  business  days  following 
the  date  on  which  the  customer 
purchased  the  option.  If  the  required 
margin  or  cash  payment  is  not  paid 
within  the  specified  time  period,  the 
member  carrying  the  position  for  the 
customer  shall  liquidate  the  position 
promptly. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Ofnce  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

11.  Self-Regulatory  Ofgenization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  ainy 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  amend  PHLX 
Rule  722(c)(2)(B)  and  (c)(6)  to  provide 
for  the  calculation  of  margin 
requirements  for  cash/spot  FCOs  and  to 
establish  time  frames  for  both  the 
payment  of  long  option  positions  and 
for  the  deposit  of  initial  or  maintenance 
margin. 

Currently,  under  PHLX  Rule  722(c)(6), 
a  customer  is  given  up  to  seven  business 
days  to  either  pay  for  long  FCO 
positions  or  to  deposit  initial  or 
maintenance  margin  on  short  FCO 
positions.  The  PHLX  believes  that  for  -  • 
cash/spot  FCOs  this  time  frame  should 
be  reduced  due  to  the  unique  nature  of 
the  product,  namely  its  one-  and  two- 
week  expiration  cycles.  Without  the 
proposed  reduction  in  the  time,  the 
PHLX  believes  that  it  could  become 
commonplace  for  the  cash/spot  FCO  to 
expire  before  the  customer  is  required 
under  Exchange  rules  to  either  post 
margin  or  to  pay  for  the  option 
purchase.  Accordingly,  the  PHLX 
proposes  to  amend  its  rules  to  require 


<  See  Pile  No.  SR-PHLX-93-10. 


2  See  Letter  trom  Diane  Anderson.  A»$istanl  Vice 
President,  PHLX.  and  Murray  L.  Rou.  Secretary, 
PHLX,  to  Richard  Zack.  Branch  Chief,  OpUons 
Regulation.  Division  of  Market  Regulation 
("Division"),  Coaunission.  dated  |una  17, 19S3. 
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that  niihiwm  must  pay  fbr  cih/ipel 
FCOpMidMSMorpestmai^  ferahort 
ca^spot  FCOpo^tkMM  within  two 
busincM  days  of  th«  tmnacticR>.  TiM 
PHLX  Bctes  that  a  hroher-deajer  would 
be  able  to  request  an  extension  of  this 
time  firaaie  onder  PHLX  Rule 
722(cK«)(t)  if  the  Exchange  beifeves  that 
the  broker-deafer  is  acting  in  good 
faith.3 

The  PHLX  states  that  its 
datarraiaation  of  the  initial  aad 
maintenance  margin  requixement  fbr  the 
cash/spot  FCO  contract  v^m  made 
consistent  with  the  unifonn  margin 
methodology  approved  by  the 
Commission  in  1985.*  Tlw  iinifbrm 
margin  anihodoiagy  established  in  the 
Maigin  Approval  Ord«K'  provides  margin 
requirements  for  short  option  positions 
equal  to  100%  of  the  current  option 
premium  valaet  ph^s  a  &xed  percentage 
of  the  underlying  prcditrt  valu?,  with  an 
adjustment  for  ou^of-the•mo^.ey  options 
and  a  minimum  charge  of  not  less  than 
100%  of  tile  current  premium,  plus  a 
5xed  lesser  percentage  of  the  ctirrent 
value  of  the  underlying  prtniuct.  As 
noted  in  the  Margin  Approval  Order,  the 
margin  requirements  wer»  developed  by 
relating  margin  to  the  anmialized  price 
volatility  of  the  underlying  s<5ciirity.  The 
resulting  percMitagds  w««  then 
adjusted  to  provick  for  initial  margin 
that  would  cover  the  underlying 
product's  historic&i  voiatihty  over  a 
savan-day  period  wiih  a  9$% 
confidence  leveL  { 

The  PPiLX  Botes  thai  the  seven-day 
standard  is  used  because  the  customer 
is  given  seven  days  by  Re^ilaticm  T 
under  the  Act  in  which  ta  post  Riwgin.9 

The  PHLX  proposes  to  reduce  the 
time  frame  for  posting  margin  deposits 
and  options  premiums  Air  cash/ spot 
FCOb  due  to  the  short  duiation  of  the 
cash/spot  FCOs.  The  PHLX  notes  that 
Section  220.1(b)(2)  of  Regulation  T 
states,  in  part,  that  "(t]his  part  does  not 
praclude  any  exchange,  national 
securities  association  or  creditor  from 
imposing  additional  requirements  or 


spHLX  RuI*722(cX6)(r)  sttlM.  in  part  that  "|i)f 
the  BiutnaM  Conduct  Coniinittaa  of  the  ExchufiB 
U  Mti«fi«l  thaf  th«  BMnbarit  acttag  in  goodtUtlt 
in  Mkiny  th»ippltcirton.  that  th«  application 
relalaa  to  a  han»ftik  pwdiaae  or  writinf 
traiuactian.  aathacaM  may  ba,  and  that 
axceptionai  dicunuiancaa  wanant  tucta  action, 
such commiltM may axtudtiM*  *  "tlmepariad 
*  *  'fiwoMOKmcnUmiladparioda 
cooDMBaumta  with  tha  aretiamicaa." 

«  Set  Sacttritlai  Exchange  Act  Raleete  No.  22469 
(Septambw  28. 19SS),  SO  FR  40a33  (order  approving 
FUa  Noa.  SIt-ABMK-S«-2»:  SIUOOE-aa-27:  SK- 
S/SD-a-Vi:  Sft-MTSB-a«-38;  SK-PSK.44-20; 
SR'-l>mJC-a4-32aid  SK-PHLX-as-ia)  r'Maigin 
Approval  Ohhr^ 

•  Sm  12  C7R  f  220.4(cX3)  0M3). 


taking  actiflo>  fct  it»  own  proleGtioB."* 
The  PHLX  notes  that  the  detemifawtim 
of  the  confidonc*  l«v«U  for  cash/spot 
FQOa  woe  made  uiiBff  a  Uatoffkel  tw»- 
day  movement  in  the  underlying 
cuiiHBLjr,  ha  this  reoBMl.  tike  PfSJC 
esqptisiis  that  owar  mepreriotts  one  year 
period,  •  2.5%  nMigin  would  provide  a 
95kf3%  coalideneelaveL  Based  upon 
this  two>day  time  freme,  iSnVHLX 
proposes  to  establish  initial  and 
maintenance  margin  levels  lot  cash/spot 
FCOs  equal  to  the  optioik  piamium  plus 
2.5%  of  tha  market  vahieof  the 
underlying  contiact  less  any  out-of- 
money  amount  with,  a  minimiim  charge 
eoual  to  the  option  premium  plus  V*% 
of  tha  market  vehie  of  tha  underlying; 
contract  The  PULX  believes  that  this 
proposal  is  &  fsudent  re^atory 
response  justified  by  the  unique 
specifications  of  the  cash/spot  FCOk 

The  PHLX  believes  that  the  proposed 
rule  change  is  cnnststent  widi  t^  Act 
and  the  ruiea  and  regulations 
theraimder  appiicaUe  to  the  Exdiange^ 
and,  in  particular,  with  Section  6(b)(S.) 
imder  the  Act.  which  requiies,  in  part, 
that  exchange  rules  "foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  infcrmation  with  respect  to, 
and  fecilitating'tmisactions  in 
securities."^ 

(B)  Self-Regulatory  Orgaiuzation's 
Statement  on  Buniea  an  Competitioa 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Se}f-RegaiaeoryOtgam2atioa'» 
Slatenteia  on  Comments  on  the 
Proposed  Rah  Change  Received  Ftom 
Mamhers.  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 

IB.  Dete  ef  ElEKlivenese  of  the 
Prepeeail  Rale  Change  aad  Timing  for 
.  ActioB 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  tha  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consentSt  the  Commission 
wUh 


UMI 


•  Tha  staff  oC  tha  Baaad  of  Covemon  of  the 
Federal  Reaarv»SyMam  ("Board")  baa  raised  no 
ob|ecthm  to  the  PnXk  ptopoial  to  reduce  tha  time 
for  postinfaiaqiB  on  the  prnposed'CMh/epot  POOe. 
See  Letter  from  Scott  Hoh,  Senior  Attoaay.  Boaid,. 
to  Rkhard  Zack.  Bttm^Chi^  Oftiomaeigulaam, 
DMsion,  Commmion,  dated  JufyS,  2903. 


fa  T'  By  onfer  approve  swcb  proposed 
ruwcnenge',  or 

(b)  InatitMte  psooaeifings  to  determine 
whetbn  tke  ptopoeed  rule  dunga 
should  be  dieappruved. 

IV.  Saficitation  of  Comments 

loteceated  persons  are  invited  to 
suhmii  written  data,  views  and 
arguments  concerning  tha  foregoing. 
Persons  making  written  «n>wni«Binn 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  stdisequent 
amendtnents,  all  written  statements 
with,  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vrritten 
communications  relating- to  the 
proposed  rule  change  between  the 
CoiruBissian  and  any  penon.  order  than 
those  that  may  be  withh^  Gram  the 
public  in  acf»rd«ice  with  the 
provisions  of  S  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  ^fW., 
Washington,  DC  Copies  of  such  fiQng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  AH  submimions  riiould 
refer  to  die  file  number  in  the  caption 
above  and  should  be  submitted  % 
Aagust  25. 19i&. 

For  the  Cbminission,  by  Division  of  Market 
Regulation,  pursuant  to  delegated  authority.' 
Maigarot  Hi  McFarlaBd, 
DeputySacretary. 

(FR  000^93-18507  Piled  S-3-93: 8:45  am] 
BNjjNe  cooeiaia-aMi 

rReleaae  No.  34-3200^  File  NolSA-CBOC- 
93-25} 

SetMtegutBlory  Orgwiisatione;  Filing 
end  Immediate  EffectlveftMt  of 
Prepowd  RuleCtMng*  by  Wm  Chicago 
Board  Optlona  Exchange,  ine^ 
Relating  to  Trading  Houra  for  Certain 
Narraw-eaaad  iBdaaOpMowa 

July  27, 1993. 

Pursuant  to  secticm  19fb)(l)  of  title 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  noUce  is 
hereby  given  that  on  May  19, 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 


7 17  CFR  200.3O-3(aMl2)  (1992). 
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is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Esgulatory  Oiganixation's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Oiange 

The  CBOE  is  modifying  the  trading 
hours  for  options  on  certain  narrow- 
based  indices.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatorjr  Oiganization's 
Statement  of  the  Punose  trf',  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
this  rule  change  is  to  change  the  trading 
hours  for  certain  narrow-based  index 
options.i  CBOE  Rule  24.6  currently 
provides  that  the  trading  hours  for 
domestic  index  options  contracts  shall 
be  from  8:30  a.m.  Chicago  time  to  3:15 
p.m.  Chicago  time.'  Trading  in  certain 
index  fotures  contracts,  including 
futures  on  the  Standard  ft  Poor's  500 
Stock  Index,  also  terminates  at  3:15  p.m. 
Chicago  time.  By  contrast,  trading  in 
equity  options  terminates  at  3:10  p.m. 
Chicago  time. 

Market-makers  in  an  option  on  a 
narrow-based  index,  such  as  the  various 
sector  (or  "industry")  indices  that  have 
been  approved  for  trading  on  the  CBOE, 
are  exposed  to  \mdue  risk  during  the 


1  Th«  trading  hour*  change  will  affect  all  index 
options  trading  on  the  following  indices:  SaP 
Transportetioo  Index;  SaP  Retail  Index:  Sa?  Health 
Care  Indoc:  Sa?  Banking  Index;  Sa?  Insurance 
Index;  SaP  Chemical  Index;  CBOE  Software  Index: 
and  CBOE  Bnrironniantal  Index. 

*The  trading  boun  for  options  on  foreign  indices 
are  detennlned  on  a  caae-by<aae  basis  by  a 
designae  of  CBOE's  Board  of  Directors,  with  tlie 
addittooal  taquiraoMBt  that  the  CBOE  must  submit 
a  rule  filing  proposal  to  the  Commission  pursuant 
to  Rule  19(bX30(A)  of  die  Act  reflecting  any 
^tentiao  of  ttio  trading  hours  from  the  CBOE's 
normal  trading  hours  i^  8:30  a.m.  to  3:15  p.m. 
Chicago  time.  See  Lattar  from  Kenneth  M. 
Roseoiwaig,  SchiH,  Hardin  a  Walta  to  Richard  L 
Zack.  SEC  Bmnch  Chlot  dtfad  June  l.  1M3. 


five-minute  interval  between  the  closing 
of  equity  options  at  3:10  p.m.  and  the 
closing  of  narrow-based  index  options  at 
3:15  p.m.  Unlike  mariut-makers  in 
broad-based  index  options  who  can 
hedge  their  positions  in  the  index 
futiues  market,  market-makers  in 
narrow  based  index  options  are  best 
able  to  hedge  their  risks  by  taking  or 
liquidating  positions  in  options  on  the 
individual  securities  that  comprise  the 
index.  Biecause  trading  in  eqxiity  options 
terminates  on  the  CBOE  and  on  other 
option  markets  at  3:10  p.m.  Chicago 
time,  the  Exchange  believes  that  market- 
makers  in  narrow-based  index  options 
are  exposed  unnecessarily  to  market  risk 
during  the  five-minute  interval  between 
the  closings  of  equity  options  and 
options  on  narrow-biased  indices.  The 
CSOE  accordingly  proposes  to  amend 
its  Rule  24.6  to  specify  that  trading  shall 
cease  at  3:10  p.m.  Chicago  time  with 
respect  to  options  on  the  specified 
narrow-based  industry  indices. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  will  permit 
trading  in  certain  index  options  to  take 
place  on  the  Exchange  pursuant  to  rules 
designed  to  prevent  fiaudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burdeii  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EflEBCtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  ig(b](3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
sixty  days  of  the  fiUng  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  Mrith  the 
Commission,  and  all  Mrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying.in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-25  and  should  be 
submitted  by  August  25, 1993. 

For  the  Conunission,  l>y  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  93-18511  Filed  8-3-93;  8:45  am) 
WLUNO  cooe  teio-ei-M 


[Releasa  No.  34-32685;  Intvnatlonal  Series 
R*l*as«  No.  567;  File  No.  SR-PHLX-SS-IO] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Ruis  ^tangs  by  ths 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Usting  of  Cash/Spot 
Foreign  Currency  Option  Contracts 

July  28, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  March  12, 1993, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  The  Commission  is 


s  17  CFR  20O.3O-3(a)(12)  (1993). 

>  The  PHLX  amended  its  flling  on  lune  1, 1993 
("Amendment  No.  1").  by  letter  dated  July  7, 1993. 
and  on  |uly  16. 1993.  See  Letter  from  Murray  L 
Ross.  Secretary,  PHLX.I0  Richard  L.  Zack.  Branch 
Chief.  Options  Regtilation,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  July  7. 
1993  ("luly  7  Latter"):  and  Letter  from  Murray  L 
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publishing  AfvBotiea  to  foifell 
comnMOlA  oa  th»  pnpoMd  ml*  di 
from  int«MtaAp«Maa 


Thtt  PHLX  pn^QM*  to  unand  iU  iuIm 
to  allow  tha  Exchan^  to  fict  caah.- 
settled  Europaan*styI»  caah/spot  fbnign 
cnrraacy  option  cootracta  ("caah/spot 
rCO«'*l'  The  proposed  contracts  willba 
iiisued  by  the  Opiions  Qaan'ng 
Corporation  COOC")  aad  will  tradiB» 
initially,  in  one-week  and  two-week 
expirations,  with  new  sories  Usted  each 
Simday  at  6.00  p.m.  Eastern  Standard 
Time  ( "EST*]  or  7p.ra.  Eastern  Daylight 
Time  C'EDT'I.  The  expiring  cash/spot 
FCO  Mill  cease  trading  at  10:30  a.m.  and 
expire  at  11:59  p.m.  on  its  axpiratioa 
Monday.  The  closing  settlement  value  of 
the  proposed  contracts,  which  will  be 
diss«iininated  through  tha  Options  Price 
Repcning  Authority  ("OPRAH,  will  be 
detormined  by  a  designated  ag^^t(s}  of 
tha  Exchange  under  proposed  PKLX 
Rale  1057,  "Cash/Spot  ForBign 
Currenty  Option  Qosing  Settiement 
Va!ue,"  whfch  provides,  in  part,  that: 

The  &changc  shatf  contract  with  a  market 
infomiation  vendorfs}  which  shall  act  as  the 
Exchange's  designated  agent(s)  to  generate 
the  closing  settlerr.ent  value  tttilizing  the 
following  methodolog:/  sanctxiBMt  by  the 
Exchange  as  dMcribead  bek>w. 

The  closing  settlement  price  shall  be 
detarminod  by  the  Exchange's  designated 
ageMtaf  as  vdiIciws:  (jit  every  expiration  date 
forcashyspot contracts,  at  10:30 ejd.  (EST or 
CDT].  the  Exchange's  designated  agenUs) 
shall  collect  a  bid  and  ofTer  quotation  for  the 
current  {breign  exdiange  spot/pcice  from  at 
least  fifteen  (15)  interbank  foreign  exchange . 
participants,  rairdomly  selected  from  a  list  of 
twenty-flre  (25J  active  interbank  ftmrfgn 
exrhenp  mariwt  paiti<-.irN«ts.  After 
disiardtag  t^  fiv»  (3)  highest  athm  and  flv« 
(S)  lowest  bids,  the  Exchange's  desig.nated 
3gant(s)  will  arithmetical^  average  the 
reoiatniag  ten  (10)  bids  and  tea  (10)  offers  to 
arrive  at  a  ckxiii§  SBtttamrat  value. 

The  proposed  cash/spot  FCOs  will  be 
cash-settleid,  mealing  tnat  U.S.  dollars 
repfesenting  the  differ eiitial  between  the 
exercis*  strike  price  and  the  closing 
setthnMiM  valiie  will  be  delivered  by 
OCC.  MtieHy,  the  PHLX  proposes  to  list 
and  txade  German  mark  ("OM")  cash/ 
spot  FCX>s,  wdnch  will  have  the  same 
contract  siie  as  the  PHLX's  current  U.S 
dollar/BM  based  options  (6i,500 
German  marks)  and  will  trade  in  one- 
week  and  two-week  expirations.' 


Ross,  itatfary.  PHLX.  to  Kdiard  L  Zadc.  Branch 
D)«f.  Options  Rai^atton.  DivUion,  Conunissioo. 
dfetod  July  IS.  ifl2  ("AmeadnMoI  No.  2  'l 
iTk*Canxuuioa  aoUa  that  if  the  PHLX  pJaoA 

to  lift  caah/spot  FGQs,  based  an.  othas  feteiaa 
mnmdm,  the  Exchnge  must  iufamlt  a  filing 


I  Prapoaad  Rub 


Thv  t0xt  of  tfas'  piuposod  lule  dianga 
is  svsilnw  aC  tnv  OCBbv  of  tnv 
SacfsfBzjTt  mCaX,  too  at  tot 
ComnRssion. 

n.  SelC-EavUalKy  OrgMfwHan't 
StatanMBlaf  Iha  Puidom  eC  and 
SUtvtoKj  Baaia  6c»  tte  Pr 
Chang* 

Ib  iu  ftlinswkk  tWCoi— i»aiqn>  th» 
sol  f-fag|ri  story  ocpaiation.  intruded 
stataraania  coocarakig  tbo  puipose  ol 
and  baaia  Cor  tha  fwpeaad  rule  '^—Qr 
and  diacuased  any  rnaaaaaots  it  wcmved 
on  the  piopoaad  ralochangjH.  Tholext 
of  these  statements  may  be  axanunad  at 
tha  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  haa 
prepared  summariea.  set  forth  in 
sections  (A}.  (BJ,  and  (C7  below,  of  the 
most  significant  aspects,  of  sach 
statements. 

(A)  Self-BeffilatoiyOfgpmiaatioa^ 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  1982.  the  PHLX  has  traded 
FCOs  with  expirations  in  the  Kferch, 
June.  Septembex.  Oacamber  expiratioa 
cycle;  since  October  1985,  the  PHLX  ha& 
traded  FCOs  with  six  expirations  of  up 
to  one  year  in  length  with  two 
consecutive  month  and  four  cycle 
month  expirations. 3  In  1992,  the 
Exchange  amended  PHLX  Rule 
1012(a)(ii|  to  provide  for  the  Hsting  of 
loner  term  FCOs,  which  are  traded  on  a 
cycle  month  expiration  basis  Cor  up  to 
36  months  &om  the  data  of  issuance.'* 

More  recently,  the  PHLX  introduced 
three  additional  short-term,  month-end 
expirations  for  PHLX- listed  FCOs.s  The 
month-end  expiration  feature  pcovides 
expirations  which  are  approximately 
two  weeks  »pvt  horn  other  FCO 
expirations  in  the  two  nearest 
consecutive  month  expirations  and  the 
first  cycle  month  expiration.  The  PHLX 
states  that  during  the  brief  period  since 
month-end  FOCa  have  been  trading,  this 
product  has  been  successful,  with  open 
interest  building  and  volume  averaging 
7,000  contracts  daily. 

The  PHLX  now  proposes  to  list  and 
trade  cash/spot  FOCs.  The  Exchange 
believes  hat  this  product,  with  the 
proposed  amendments  to  PHLX  options 
rules,  is  responsive  to  the.  confiouing 


purtuam  (o  Mctioa  iSKhMl^of  the  Act  fiai 
Commission  approval. 

>  S«P  Secnritiat  Exchaage  Act  Release  No.  22478 
(October  S.  I9«9).  se  FR  41277  (ordCT  oppnmflg 
Fife  Ne.  Sa-PHiX-8«-2«). 

«  Sm  SecunUM  Exchange  Act  Beiaaae  No.  20ea« 
(Octobn  1 1.  1991).  S«  FK  S23QS  (order  approving 
Filf  No.  SR-PHIJf-91-30). 

'  See  9eciijilJee'B)icftaogeAct  Release  No.  30W9 
Uaiy  27.  taea).  97  FE  333a>  (oi4w  apyra«ia«  File 
No.  SR^HLX-92-13). 


needs  of  market  participants^ 
particular^  portfolio  manag^ra  and 
other  institutional  currency  market 
participaadaL  Tka  mLX  balaaarH  that  tha 
panpfwiaA  raah/ipat  FOCa  ahouid 
provide  protediaB  fram  shatMaiK 
markel  mavemanta  while  offariBg.  an 
alternative  to  hadigingcuxiancy 
portfolioa  with  abort  duration  futuraa. 
forward  contrada.  or  off-exchange 
customized  derfvativa  instrumanta. 

Tlie  PHLX  notes  that  FCOs  provide  a 
strategic  investment  tool  for 
sophistfcatad  retail  optioaa  caatonass, 
multi-naiianal^  catpontioas.  and 

Kraprietary  tnders  who  naaaaga  aad 
edge  foreign  currency  exposure. 
Additionally .  hank  i  ng  inatitutieaa  trade 
short-term  FOCa  to  hadg/»  the  risks  of 
tratUng  in  tha  fbiaigji  cunancy  fiorward 
and  cash  marksts. 

Responding  to  the  demands  of 
sophisticated  foreign  currency  market 
participants,  the  PHLX  recognizes  that 
international  financial  markets  are 
increasing  fbcusing  on  shorter  term 
foreign  cmrency  cations  insttuments. 
The  PHLX  notas  t^t  short  tenn  FCOs 
are  not  a  new  financial  instrument,  aa 
an  active  over-the-coimter  {"OTC'*j 
market  eadsts  in  soch  instnunaata  hi 
this  country  aad  vroridwida.  In  order  to 
remaio  cona^alitiva.  tha  PHLX  saaia  to 
address  this  active  market  by  listing  the 
proposed  caah/wot  FCOa. 

Accordingly,  tne  PHLX  seeks  to 
extend  the  benefits  and  regulatory 
protection  of  a  listed  cuxreocy  options 
market  to  short  term  contracta.  These 
market  attributes  include,  but  are  not 
limited  to.  a  liquid  auction  market  with 
transparentry,  such  as  real-time  market 
quotations  and  transaction  reporting, 
standardized  contract  specifications, 
parameters  and  pnx;edure8  for  clearance 
and  settlement,  and  the  contra  party 
guarantee  of  the  OCC 

Inrthilly,  the  Exchange  proposes  to  fist 
and  trade  DM  weekly  cash/spot  POOs. 
The  proposed  contracts  are  European- 
styte  options  with  tha  same  contract  size 
as  the  PHLX*»  current  U.S.  dollar/DM 
ba^ed  options,  which  is  62,500  German 
marks.  The  PHLX  plans  to  designate  a 
three-letter  contract  symbol,  wtth  the 
third  letter  presenting  each  expiration 
week  of  the  moBtka  The  PHLX 
proposes  to  liat  at  least  thiaa  ucerciaa 
strike  prices  for  each  cash/spot  FCO. 
including  one  a^tile>mt]ne7,  one  imthe- 
money,  and  one  out-of-the-money  strike 


•ThvPl&Xpians  to raawe &*•  ^nbala,  wilfe 
the  fisat  twe  laKan.  XQ;  lefneteiiaag  tkeOMcaah/ 
spot  contMct  aad  Iha  Ihini  iaOaa  rapaaaaaMai  tha 
week  of  tha  OMBllt  that  tka « 
thesymtMlXDAi 

German  maiJwteaaaartaaapiiiaKaB  tha  last 
Mondaj^aflba  mooik.  aad  XDBi 
expiratioaaatha  leaiarf  la.iaJay  at  thai 


UMI 
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price.  These  strike  prices  will  be  listed 
at  half-cent  intervals.' 

In  contrast  to  the  consecutive  and 
cycle  month  expirations  of  the  PHLX's 
current  FCO  products,  the  cash/spot 
FCOs  will  trade  with  one-week  and  two- 
week  expirations.  New  series  will  be 
listed  each  Sunday  at  6  p.m.  EST  (or  7 
p.m..  EDT)  B  and  will  trade  during  the 
same  hours  as  the  current  PHLX  L-aded 
FCOs.» 

Tlie  expiration  date  for  cash/spot 
FCOs  w?!i  be  each  Monday,  unless  such 
Monday  is  an  Exchange  holiday.  The 
expiring  cash/spot  contract  will  cease 
trading  at  10:30  a.m.  and  expire  at  11:59 
p.m.  on  its  expiration  Monday,  m 

Once  an  expiring  cash/spot  PCX)  has 
ceased  trading,  a  closing  settlement 
value  will  be  calculated  and 
disseminated  pursuant  to  the 
procedures  set  forth  in  proposed  PHLX 
Rule  1057.  SpecificaUy,  the  PHLX's 
market  information  vendor(s)  which 
will  act  as  the  Exchange's  designated 
agent{s]  will  have  compiled  a  list  of  25 
active  intertiank  market  participants." 


'The  PHLX  has  represented  that  the  Exchange's 
automated  trading  syttem*  a*  w«U  at  thoae  of  OPRA 
hav*  f ttffident  capacity  to  adaquataly  process 
quotations  and  trade*  in  the  proposed  cash.'ipo( 
FCOs.  See  Letter  from  Murray  L.  Ross,  Secr«tary, 
PHLX.  to  Richard  Zack.  Branch  Chief.  Options 
Roenlattoa.  Division  of  Market  RagulaUon 
("Division").  Commisaion  and  Eugane  Lopes. 
Assistant  Director,  Automation  and  International 
Markato,  Office  of  Seif-Ragulatory  Oversight  and 
Market  Stnictura,  Division.  Ceanmiasion,  dated 
April  2*.  1993. 

■Accordingly,  from  6  p.m.  on  Sunday  until  10:30 
am.  on  expiration  Monday,  thara «rill  ba  three 
caah/spol  FCOs  trading:  A  newiy  listed  two-week 
contract,  a  one-week  contract,  and  one  expiring  that 
day  at  10:30  a.m. 

«  FCOs  currently  trade  Sunday  through  Thursday 
6  p.m.-10  p.n>.  EST  (7  pjn.-l  1  p.m.  EDT)  and 
Sunday  through  Friday  11:30  p.m.-2:30  p.m.  EST 
(Monday-Friday  12:30  a.m.-2:30  p.m.  EDT), 
pursuant  to  Exchange  Rule  101.  Trading  hours  for 
Canariiasi  dollar,  French  franc  and  European 
Cumncy  Unit  ( "ECU")  options  are  3:30  8.m.-2:30 
p.m.  EST/EDT. 

loThe  following  holidays  are  currently  observed 
by  the  Exchange:  New  Years  Day,  President's  Day, 
Good  Friday,  Memorial  Day,  Independence  Day, 
Labor  Day,  Thanksgiving  and  Christmas.  In  the 
event  any  of  these  days  falls  on  a  Monday,  the 
aspiration  date  far  the  affected  caah/spot  contract 
will  be  the  preceding  busineas  day  (i.e.,  Friday), 
and,  accordingly,  the  expiring  cash/spot  FCO  will 
cease  trading  at  10:30  a.m.  on  that  day.  In  addition, 
a  new  two-wiMk  contract  wrill  be  listed  on  the 
tbliowing  Tneaday  at  3  a.m.  EST  ae  opposed  to  the 
normal  Sunday  evening  listing  when  Monday  is  an 
Exchange  holiday. 

1 '  The  interbank  market  participants  will  be 
selected  by  evaluating  the  number  of  times  oach 
contributor  supplies  DM  spot  quotes  to  the  marliet 
information  veodoKs)  on  Monday  mornings 
between  10  a.m.  and  10:30  a.m.  The  pool  of  quote 
contributon  ¥ril]  be  reviewed  every  six  mondis 
based  on  thoae  criteria  and  substitutions  will  be 
made,  if  necaasary.  If  at  any  time  an  interbank 
market  participant  caasaa  to  distribute  DM  spot 
quolat  or  ia  no  looaar  in  the  buainaaa  of  ataking  DM 
maikata.  that  aolity  will  ba  replaced  bafcra  the  and 
of  Iha  rix-iMotk  period.  Saa  Jaljr  7  Laltar. 


On  Monday  mornings  at  10:00  a.m. 
(EST),  the  Exchange's  designated 
agent(s)  will  randomly  select  fifteen 
interbank  market  participants  from  the 
aforementioned  hst.  The  designated 
agent(s)'  program  will  discard  the  five 
highest  offers  and  the  five  lowest  bids, 
and  average  the  remaining  20  bids  and 
offers.  This  value  wilMw  calculated  and 
sent  to  the  PHLX  every  30  seconds  or 
every  minute  until  10:30  a.m.,  when  the 
designated  agent(s)  will  determine  the 
final  settlement  value.  At  that  time,  the 
settlement  value  will  be  entered 
manually  into  the  PHLX's  systems, 
disseminated  through  OPRA  and  sent  to 
the  OOC  for  entry  into  the  OCC  clearing 
systems.i2 

The  cash/spot  FCOs  will  be  cash- 
settled,  meaning  U.S.  dollars 
representing  the  differential  )3  between 
the  exercise  strike  price  and  the  closing 
settlement  value  will  be  delivered  by 
the  OCC.  The  PHLX  notes  that 
participants  trading  this  product  will 
not  have  to  make  the  same  arrangements 
with  foreign  banks  that  is  required  for 
physical  settlement  in  other  PHLX- 
traded  FCOs.  In  addition,  OCC  will 
employ  an  automatic  exercise  feature  for 
cash/spot  FCOs.i*  This  will  be  the  first 
PHLX-traded  FCO  to  utilize  a  feature 
which  does  not  depend  on  any  manual 
submission  df  exercise  notices  or  the 
ability  to  opt  out  of  exercise  procedures. 

The  Exchange  proposes  thai  cash/.spot 
FCOs  will  trade  in  accordance  with  the 
rules  governing  all  PHLX  FCOs.  For 
example,  cash/spot  FOOs  will  be  subject 
to  sales  practice  rules  and  floor  trading 
procedures.  The  PHLX  believes  that  the 
position  and  exercise  limits  for  cash/ 
spot  FCOs  should  not  involve 
aggregation  with  other  FCOs,  because  of 
the  unique  settlement  feature  of  this 
product.  Accordingly,  the  PHL.X 
proposes  to  amend  PHLX  Rules  1001, 
"Position  Limits."  and  1002,  "Exercise 
Limits,"  to  allow  a  separate  100,000. 
contract  limit  for  the  cash/spot  FCOs. 
Likewise,  the  PHLX  has  submitted  a 
proposal  to  amend  Exchange  Rule  722, 
"Margin  Accounts."  to  reflect  separate 
margin  requirements  for  the  cash/spot 
FCOs,  due  to  the  short  duration  of  the 
contracts.  IS 

In  order  to  accommodate  the  listing 
and  trading  of  the  proposed  cash/spot 
FCOs,  the  PHLX  proposes  several 


"  See  luly  7  Letter. 

"To  determine  the  number  of  dollars  to  be 
delivered,  the  differential  must  be  multiplied  by  the 
number  of  contracts  and  the  contract  size  of  the 
cash/spot  FCO. 

i->The  PHLX  explains  that  an  automatic  exercise 
faature  results  in  the  automatic  exercise  of  any 
contract  which  is  deemed  to  bo  in-the-money.  See 
OCC  File  No.  SR-<XX)-93-10. 

»  See  File  No.  SR-PHLX-9»-12 


amendments  to  Exchange  rule  1001(b). 
"Definition."  including  modifications  of 
the  definition  of  "exercise  strike  price." 
which,  for  the  proposed  cash/spot 
FCOs,  means  "the  stated  price  per  imit 
which  determines  the  cash/spot 
differential  received";  and  "expiration 
date,"  which  provides  that  the  proposed 
cash/spot  FCOs  "will  expire  at  11:59 
p.m.  Eastern  Time  on  each  Mondoy. 
unless  such  Monday  is  an  Exchange 
holiday,  whereby  the  cash/spot  FCOs 
shall  expire  at  11:59  p.m.  the  preceding 
business  day."  To  allow  for  a  weekly 
expiration  cycle,  the  PHLX  proposes  to 
amend  PHLX  Rule  1012.  "Series  of 
Options  Open  for  Trading."  to  provide 
that  for  each  class  of  casb/spot  FCOs, 
series  of  options  having  up  to  three 
consecutive  expirations  may  be  opened 
for  trading  simultaneously.  In  addition, 
the  PHLX  proposes  to  amend  PHLX 
Rule  1014,  "Obligations  and 
Restrictions  Applicable  to  SpecisHsts 
and  Registered  Options  Traders."  to 
provide  that  bid/ask  differentials  for 
cash/spot  FCXDs  shall  be  determined  by 
reference  to  the  underlying  foreign 
currency.  For  example,  the  DM  cash/ 
spot  contract  would  be  subject  to  the 
bid/ask  differential  for  DM  options. 

The  PHLX  also  proposes  to  amend 
PHLX  Rule  1033.  "Bids  and  Offers- 
Premium,"  to  provide  that  bids  and 
offers  for  cash/spot  FCOs  shall  be 
expressed  in  terms  of  doUara  par  unit  3f 
the  underlying  foreign  currency. 
Finally,  the  PHLX  proposes  to  amend 
Exchange  Rule  1034,  "Minimum 
Fractional  Changes,"  to  include  cash/ 
spot  FCOs. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rales 
and  regulations  thereunder  applicable  to 
the  PHLX  because  the  proposal  is 
designed  to  provide  investora  with 
additional  means  to  hedge  foreign 
currency  portfolios  from  short-term 
market  risk,  thereby  facilitsting 
transactions  in  FCOs  and  contributing  to 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets. 
Further,  the  PHLX  maintains  that  the 
proposed  caeh/spot  FCOs  will  provide 
market  participants  with  an  alternative 
to  hedging  their  risks  with  off-exchange 
customized  options  or  forward 
contracts.  The  PHLX  notes  that  market 
participants  trading  shcrt-term  F(X)s  in 
the  OTC  market  have  expressed  a  need 
for  such  a  product. 

For  the  above  reasons,  the  PHLX 
believes  that  the  proposal  is  also 
consistent  with  section  6(L)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public 


41532  Federal  Regiiter  /  Vol  58.  No.  148  /  Wedaesday,  August  4.  1993  /  Notices 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Othen 

No  written  comments  were  either 
received  or  requested.  i 

m.  Dale  of  ESisctiveneM  of  the' 
Propoeed  Rule  Cbange  and  Timing  for 
rninmi— M>n  Action  j 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitatioo  of  GominenU 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  25. 1993.  j 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 


t«17  CFR  20a3O-3(BXl2)  (1993). 


UMI 


Mugarat  H.  McFarUnd. 

Deputy  Secrataiy. 

(FR  Doc  93-18508  Filed  fr-3-93;  8:45  am] 

MUINO  COM  MIS-ei-M 

[RelMM*  No.  34-^268a;  RIe  No.  8R-Phlx- 
93-23] 

Self-ReguUrtory  Organizations;  Filing 
of  Proposed  Rule  Chsnge  by 
Philadelphie  Stock  Exchenge,  Inc. 
Amending  by-Law.  Article  X, 
Authorizing  the  Eatabllshment  of  an 
Audit  Committee 

July  28. 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(1))(1),  notice  is 
hereby  given  that  on  June  1, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  cuid  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  its  By- 
Laws.  Article  X.  Section  lO-l(a);  10-9 
(a),  (b),  (c);  Section  10-14;  and  non- 
substantive renumbering  amendments 
to  various  other  By-Law  provisions, 
authorizing  the  establishment  of  an 
Audit  Committee  as  a  Standing 
Committee  of  the  Board  of  Governors 
("Board"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oi,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepfired  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Presently,  only  the  Exchange's 
clearing  agency  subsidiaries  possess 


audit  committees  pursuant  to  their  By- 
Laws,  i  The  Exchange's  Board  has 
determined  there  are  corresponding 
benefits  to  extend  and  establish  an 
Audit  Committee  to  the  Phbc  The 
proposed  Audit  Committee  will  review 
reports  from  the  management,  internal 
audit  staff,  and  independent  auditors. 
regarding  the  internal  financial  controls 
of  the  Exchange.  The  Audit  Committee 
also  will  be  able  to  take  appropriate 
action  in  response  to  these  reports.'  The 
management  of  the  Exchange  has 
decided  to  retain  the  internal  audit  ste^ 
to  oversee  Exchange  departments  and 
operations.  The  proposed  Exchange 
Audit  Committee  will  be  a  new  standing 
committee  of  the  Phlx  Board  and, 
accordingly,  a  By-Law  change  is 
required.3 

The  Exchange's  Audit  Committee  will 
be  separate  from  the  subsidiaries'  audit 
committees,  but  will  consult  with  the 
latter  prior  to  making  a  recommendation 
to  the  Board  respecting  selection  of  the 
Exchange  and  its  subsidiaries' 
independent  auditors.  In  this  regard,  the 
By-Law  provision  relating  to  the  Phlx 
Finance  Committee,  By-Law  X,  Section 
10-14  will  be  amended  to  remove  this 
function  from  the  Finance  Committee. 
The  internal  audit  staff  that  presently 
reports  exclusively  to  the  subsidiaries' 
audit  committees  will  have  the 
additional  responsibility  to  report  to  the 
proposed  Exchange  Audit  Committee. 

The  proposed  Exchange  Audit 
Committee  will  be  comprised  of  at  least 
five  members,  three  of  whom  shall  be 
Board  members.  Otherwise,  any 
"qualified  person"  may  be  appointed  to 
the  Committee  so  long  as  he/^e  is 
deemed  by  the  Board  to  be  able  to 
exercise  independent  judgment  and  is 
not  affiliated  with  the  management  of 
the  Exchange  or  its  subsidiaries. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
as  it  is  designed  to  prevent  firaudulant 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and  in  general,  to  protect  investors 
and  the  public  interest 


>  See  Article  IV,  Section  8(a).  (i)  of  the  Stock 
Clearing  Corporation  of  Philadelphia  By-Laws:  anJ  • 
Article  IV,  Section  B(s).  (1)  of  the  Philadelphia 
Depository  Trust  Company  By-Laws. 

2  Conversation  between  Mturay  L.  Roe*. 
Secretary.  Phlx.  and  Qiaabath  Cosgrora.  Attoniay. 
Commission,  on  luly  B,  1993. 

3  The  standing  committees  are  appointed  l)y  the 
Chairman  of  the  Board,  subiact  to  Board  approvaL 
See  Article  X,  Section  10-I(b)  of  the  Phbc  By-Laws. 
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B.  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Board  initially  approved  the 
proposed  By-Law  change  on  April  21. 
1993.  Thereafter,  on  April  26. 1993.  the 
Exchange  solicited  comment  from  its 
membership  through  a  notice  of  the 
proposed  By-Law  change.*  No 
comments  were  received  and  after  the 
expiration  of  the  required  10  day  period, 
the  Board  approved  the  proposed  By- 
Law  change  on  May  19, 1993.' 

m.  Date  of  EflbctiTenen  of  A* 
Proposed  Rule  Oiange  and  Timing  for 
Commission  ActioB 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Segiatar  or 
Mrithin  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  (w  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  kistitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Coromission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 


^Convamtion  bvtwMD  Muiray  L.  Row. 
Secntvy.  Fhbc  aod  Biabotfa  Cotgrov*.  Attofnay, 
Comminkm,  on  July  S.  issa. 

•Aiticl*  XXn.  Swtion  23-3  of  th*  Phlx  By-Laws 
pnnrtdM  that  any  amandinwit  lo  the  By-Laws 
orighiating  witfa  tfaa  Boaid  shall  be  |m>posed  at  a 
wgular  cr  spadal  msaUng  of  tfaa  Board.  If  twl»a 
mimih^i  nlthaBnairt  ainiiiiia  tliii  aiawiilimail.  II 
shall  ba  notlcad  to  tha  Banhan  of  tba  Bxdiat^ 
Aftar  tha  axpiralioa  of  tfaa  tsB  d^  ootifiMtiaB 
patiod,  tha  Board  can  considar  tlks  proposad 
amandmant  at  aqr  legnlar  or  apadal  maaUng  and 
if  dM  prapoaad  aMMknaol  is  adoplad  by  a  vola  of 
15  Board  aMBhan.  tha  aMBdMBt  is  conaidarad 
part  of  tha  By-Laws,  paoding  Ccounission  approval 


Commissim  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-93-23 
and  should  be  submitted  by  August  25, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  del^^ted 
authority. 

Marsant  H.  McFarland. 

Depu  ty  Secntary. 

[FR  Doc  93-18510  Filed  8-3-93;  8:45  am] 


(Inveetment  Company  Act  ReL  No.  19601; 
imanwdonal  Sertee  ReL  No.  566;  812-8468] 

Th«  Brazilian  Equity  Fund,  Inc.,  at  al.; 
Application  for  Examption 

July  28, 1993 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANTS:  TTie  Brazilian  Equity  Fund, 
Inc.,  The  Latin  America  Equity  Fund, 
Inc..  and  The  Latin  America  Investment 
Fimd,  Inc.,  on  their  own  behalf,  and  on 
behalf  of  U.S.  registered  investment 
funds  formed  in  the  future  for  which 
BEA  Associates  serves  as  an  investmoit 
adviser  and  that  have  a  Brazihan 
investment  adviser  (the  "Fimds");  and 
BEA  Associates  ("BEA"). 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  10(f)  exempting  the  Fimds 
fit>m  that  section. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  section 
10(f)  that  would  permit  the  Funds  to 
purchase  securities  of  Brazilian  issuers 
in  underwritten  public  offerings  in  the 
Federative  Republic  of  Brazil  during  the 
existence  of  an  imderwriting  syndicate 
in  which  the  Fimds'  sub-adviser,  or  an 
affiliated  person  thereof,  is  a  principal 
imderwriter. 

FNJNQ  DATE:  The  application  was  filed 
on  ^me  22, 1993,  and  amended  on  July 
23, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  %vriting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  23, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  2G549. 
Applicants,  One  Citicorp  Center,  58th 
Floor,  153  East  53rd  Street,  New  York. 
New  York  10022-4669. 
FOR  FURTHER  »»ORMATI0N  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  non-diversified, 
closed-end  management  investment 
companies  organized  rs  Maryland 
corporations.  Each  Fund  invests  a 
portion  of  its  assets  in  securities  of 
Brazilian  issuers.  At  December  31, 1992, 
The  Brazilian  Equity  Fund,  Inc.'s 
aggregate  not  assets  were  approximately 
$43,708,867,  of  which  91%  were 
invested  in  securities  of  Brazilian 
issuers;  The  Latin  American  Equity 
Fund,  Inc.'s  aggregate  net  assets  were 
approximately  $86,358,903,  of  which 
14%  was  invested  in  securities  of 
Brazilian  issuers;  and  The  Latin 
America  Investment  Fund,  Inc's 
aggregate  net  assets  were  approximately 
$102,259,037.  of  which  15%  was 
invested  in  securities  of  Brazilian 
issuers. 

2.  BEA  acts  as  the  Funds'  investment 
adviser.  As  such,  BEA  selects 
investments  for  the  Funds  and  places 
purchase  and  sale  orders  for  them  and 
monitors  the  services  provided  by  each 
Fund's  sub-adviser.  The  Funds' 
Brazilian  sub-adviser  is  Patrimonio 
Planejamento  Financeiro  Ltda. 
("Patrimonio  ").  Patrimonio  provides  • 
variety  of  services  to  each  Fund,  under 
the  supervision  of  BEA,  including:  (a) 
Furnishing  advice  and  making 
recommendations  regarding  the 
purchase  and  sale  of  securities  traded  iu 
Brazil;  (b)  providing  BEA  with 
statistical,  research,  and  other  factual 
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data  for  its  use  in  connection  with  the 
Fluids'  investment  programs;  (c) 
identifying  regulatory  and  other 
governmental  requirements  applicable 
to  the  Funds  in  connection  witn  the 
Funds'  investment  activities  in  Brazil: 
(d)  monitoring  the  execution  of 
transactions  and  the  settlement  and 
clearance  of  tlM  Funds'  seciuities 
transactions:  and  (e)  providing 
information  regarding  corporate  actions, 
repatriation  restrictions,  currency 
restrictions,  and  other  matters  as  may  be 
required  by  the  Funds  or  BEA  from  time 
to  time.  PatriiSionio  is  also  a  leading 
Brazilian  investment  banking  advisory 
firm  specializing  in  merger  and 
acquisition  transactions,  corporate 
finance,  and  asset  management.! 

3.  Gaiantia  Administracao  de  I 
Recursos  SJi.  ("Garantia"),  together 
with  Patrimonio,  acts  as  a  sub-adviser  to 
The  Brazilian  Equity  Fund,  Inc.  (the 
"Brazilian  Fund"),  performing  sub- 
advisory  services  as  describe  above. 
Garantia  is  a  wholly-owned  subsidiary 
of  Garantia  Administracao  de 
Investimentos  Gardi  SJl.,  which  in  tiun 
is  a  subsidiary  of  Banco  de 
Investimentos  Garantia  S.A.  ("Banco 
Garantia").  Banco  Garantia  serves  as  the 
Br^lian  Fund's  Brazilian  administrator 
piusuant  to  an  agreement  under  which 
it  provides  various  services,  including: 
(a)  Furnishing  local  management 
services  as  required  under  Brazilian 
lew;  (b)  processing  remittance  or 
earnings,  capital  gains,  and  retiim  of 
investmi  capital;  (c)  paying  applicable 
withholding  tax  on  remittance  abroad: 
(d)  furnishing  information  about  the 
Brazilian  portfolio  and  remittances:  (e) 
handling  the  bookkeeping  for  the 
Brazilian  portfolio;  and  (fj  effecting  the 
registration  of  foreign  capital  with  the 
Central  Bank  of  Brazil. 

4.  The  Funds  wish  to  purchase 
securities  of  Brazilian  issuers  in 
iinderwritten  public  offierings  in  Brazil 
in  which  Batrimdnio,  or  an  affiliated 
person  thereof,  acts  as  principal 
underwriter.  The  Brazilian  Fund  also 
wishes  to  purchase  securities  of 
Brazilian  issuers  in  xmderwritten  public 
ofiierings  in  Brazil  in  which  Garantia,  or 
an  affiUated  person  thereof,  acts  as 
principal  underwriter.  | 

Applicants'  Legal  Anelysis 

1.  S.i'^ion  10(f)  of  the  Act  prohibits  an 
investment  company  from  purchasing 
securities  from  anv  member  of  an 
underwriting  syndicate  in  which  its 
investment  adviser  or  an  affiliated 
person  of  its  investmmt  adviser 
participates  as  a  principal  underwriter, 
except  in  accordance  with  rules 
promulgated  or  orders  issued  by  the 
SEC  Thus,  the  Funds  are  prohibited 


from  purchasing  securities  from  any 
member  of  an  underwriting  syndicate  in 
which  Patrimonio  or  an  affiliated  person 
of  Patrimonio  is  a  principal  underwriter. 
Tlie  Brazilian  Fund  also  is  prohibited 
from  purchasing  secimties  from  any 
member  of  an  imderwriUng  syndicate  in 
which  Garantia  or  an  affiUated  person  of 
Garantia  is  a  principal  imderwriter. 

2.  Rule  lOf-3  exempts  securities 
purchases  from  section  10(f)  under 
specified  circumstances.  Under 
paragraph  (a)(1)  of  rule  lOf-3,  the 
securities  must  be  part  of  an  issue 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act").  The  Funds 
invest  in  securities  of  BraziUan 
companies.  If  such  securities  are  not 
o^red  pubUcly  in  the  United  States, 
they  are  not  required  to  be  registered 
under  the  Securities  Act,  and  thus  do 
not  satisfy  paragraph  (a)(1)  of  rule  lOf- 
3.  Applicants  bt  lieve  that,  except  for  the 
registration  reouirement  of  paragraph 
(a)(1).  the  Funds'  purchases  of  Brazilian 
securities  in  imderwritten  offerings  can 
satisfy  the  conditions  of  rule  lOf-3. 

3.  The  public  offiering  of  equity 
secxirities  in  Brazil  generally  requires 
prior  approval  frt>m  the  corporate 
issuer's  shareholders.  Resolutions 
approving  issuance  and  public  offering 
usually  are  adopted  at  a  general  meeting 
of  shareholders.  Such  resolutions  must 
contain  the  terms  and  conditions  of  the 
offering  and  the  underwriting,  including 
the  issue  price  to  the  public  and  the 
justification  therefor,  the  underwriting 
spread,  the  offiaring  procedure,  and  any 
provisions  relating  to  preemptive  ri^ts. 

4.  Brazilian  law  requires  registration 
of  equity  securities  being  offered  to  the 
public.  The  Commissao  de  Valores 
Mc^ilarios  (the  "Brazilian  Securities 
Commission")  reviews  and  analyzes  the 
offering  document,  and  may  deny 
registration  if  it  considers  the  proposed 
issuance  to  be  unfeesible  or  otherwise 
not  advisable.  The  Brazilian  Securities 
Commission  may  suspend  a  registration 
and  public  offering  if  it  uncovers  fraud 
or  determines  that  the  offiering  is  not 
being  conducted  in  compliance  with 
Brazilian  seciuities  laws. 

5.  Brazilian  law  also  requires  that  a 
corporation  publicize  an  offering  of 
eq\dty  securities  for  at  least  two  days  in 
the  applicable  state  official  gazette  and 
in  newspapers  in  prescribed  locations. 
The  Brazilian  Securities  Conunission 
prescribes  the  contents  of  the  published 
announcement,  which  must  include  the 
number,  kind,  and  description  of  the 
securities,  the  price  to  the  public,  and 
the  offiering  procedure.  Such 
information  may  not  diffier  from  the 
information  in  the  ofiisring  document 
filed  as  part  of  the  registration  process. 
All  publications  promoting  a  public 


offering  must  be  approved  by  the 
Brazilian  Securities  Commission  before 
use,  and  may  be  used  only  after  the 
Brazilian  Securities  Conunission  has 
granted  registration  of  the  issue. 

6.  Brazilian  law  generally  provides 
preemptive  rights  to  existing 
shareholders  imless  a  corporation's  by- 
laws expressly  waive  them.  When  there 
are  preemptive  rights,  existing 
shareholders  must  be  informed  of  the 
details  of  the  offering  by  publication  as 
described  above.  Existing  shareholders 
have  a  minimum  of  30  days  in  which  to 
subscribe  for  the  securities  in 
proportion  to  their  holdings. 
Unsubscribed  shares  remdning  at  the 
end  of  the  exercise  period  may  be 
offered  again  to  shareholders  for  a 
shorter  period,  generally  five  or  ten 
days.  At  the  end  of  the  period  for 
exercising  preemptive  rights  or 
priorities,  the  unsubscribed  shares  are 
offered  to  the  public  for  subscription,  by 
again  publishing  the  announcement 
described  above. 

7.  Applicants  assert  that  the 
publication  requirement  ensures  that  a 
public  offering  will  be  truly  public 
Further,  applicants  believe  tnat  the 
publication  requirement,  together  with 
the  general  existence  of  preemptive 
rights,  facilitates  offerings  to  a  %vide 
group  of  offerees.  There  is  only  one 
public  offering  price  for  all  offerees, 
including  existing  shareholders  who 
may  be  affiliates  of  the  issuing 
company,  and  the  terms  of  the  offering 
remain  Uie  same  for  all  offierees 
throughout  the  offering. 

8.  'Tne  public  offering  of  securities  in 
Brazil  can  be  made  through  a  single 
intermediary  or  a  consortiiun  of 
intermediaries  formed  for  the  purpose  of 
underwriting  the  issue.  Applicants 
believe  that  most  public  offerings  in 
Brazil  are  made  tmough  consortia  of 
selling  groups  with  designated 
representatives  or  lead  underwriters. 
Such  consortia  must  be  governed  by  a 
contract  or  contracts  that  contain  the 
conditions  and  limits  for  each 
participating  institution  and  grant 
powers  of  representation  by  the 
consortium  members  to  the  leader  or 
leaders  of  the  distribution.  The  Brazilian 
Securities  Commission  has  prescribed 
certain  terms  and  provisions  that  all 
imderwriting  and  distribution  contracts 
must  contain  at  a  minimum.  In  the  case 
of  a  firm  commitment  underwriting,  any 
and  all  shares  that  are  not  subscribed  by 
the  public  or  existing  shareholders  by 
the  end  of  the  subscription  period  will 
be  subscribed  by  the  members  of  the 
imderwriting  consortium  in  the 
proportion  established  by  the 
consortiiun  agreement.  As  contemplated 
in  clause  (3)  of  paragraph  (a)  of  rule  lOf- 
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3.  applicants  are  seeking  relief  only  to 
the  extent  necessary  to  purchase 
securities  that  are  the  subject  of  an 
agreement  or  agreements  (including  any 
relating  to  assumption  of  market  risk) 
under  which  the  underwriters  are 
committed  to  purchase  all  of  the 
securities  covered  by  such  agreements, 
except  those  purchased  by  others 
pursuant  to  a  rights  offering,  if  the 
underwriters  purchase  any  Uiereof. 

Applicant's  Conditions 

Applicants  agree  that  any  order 
granting  them  an  exemption  from 
section  10(f)  so  that  they  may  purchase 
securities  of  Brazilian  issuers  in 
underwritten  oSisrings  in  Brazil  in 
which  Patrimonio,  or  any  affiliated 
persons  thereof,  participate  as  a 
principal  underwriter,  and  so  that  the 
Brazilian  Fund  also  may  purchase 
securities  of  Brazilian  issuers  in 
underwritten  offerings  in  Brazil  in 
which  Garantia,  or  any  affiliated 
persons  thereof,  participate  as  a 
principal  underwriter,  will  be  subject  to 
the  following  conditions: 

1.  With  the  exception  of  paragraph 
(a)(1)  of  rule  19f-3,  all  other  conditions 
set  forth  in  rule  lOf-3  will  be  satisfied. 

2.  Any  securities  purchased  in  Brazil 
under  circumstances  subject  to  section 
10(f)  of  the  Act  will  be  purchased  in  a 
public  ofiisring  conducted  in  accordance 
vrith  the  laws  of  Brazil. 

3.  The  Funds  will  only  participate  in 
Brazilian  public  offerings  where  section 
19(f)  applies  if  the  securities  are  to  be 
listed  on  a  Brazilian  stock  exchange. 

4.  All  issuers  whose  seciirities  are 
purchased  in  Brazil  under 
circumstances  subject  to  section  10(f) 
will  have  made  available  to  the  Funds 
financial  statements,  audited  in 
accordance  with  the  standards  of  Brazil, 
for  the  two  years  prior  to  the  purchase. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secntary. 

[PR  Doc.  93-18509  Filed  8-3-93;  8:45  am] 
atUlNO  COOC  M10-01-M 


[Release  Na  34-12692:  File  No.  SR-Phix- 
•3-24] 

S6if4)«gulatory  Organizations;  Notice 
of  niing  of  PropoMd  Rula  Change  by 
tha  Phlladalphia  Stock  Exchange,  Inc. 
Relating  to  tha  Adoption  of  a 
Ragistratlon  Raqulramant  and  Fee  for 
Raglatarad  Rapraaantathraa. 

July  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b^  thereunder.z 
notice  is  hereby  given  that  on  June  8. 
1993,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phbc"  or  "Exchange")  filed  wiOi 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  Jiue  21, 
1993,  the  Phbc  submitted  Amendment 
No.  1  to  the  proposed  rule  change  in 
order  to  clarify  the  qualification 
standard  for  Registered 
Representatives.^  On  July  7, 1993,  the 
Phlx  submitted  Amendment  No.  2  to  the 
proposed  rule  change  to  retitle  Phlx 
Rule  604.4  On  July  27, 1993.  the  Phlx 
submitted  Amendment  No.  3  to  the 
proposed  rule  change  to  clarify  that  the 
rule's  qualification  standard  would  be 
satisfied  by  an  equivalent  predecessor  of 
the  Series  7  examination/registration.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fix)m  interested 
persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  a  new 
registration  rule  and  implement  a 
corresponding  registration  fee  for 
qualified  Registered  Representatives 
("RR").e  Specifically.  Phbc  Rule  604 
would  be  retitled  "Registration  and 
Termination  of  Registered 
Representatives"  and  would  require  RRs 
to  register  in  the  form  prescribed  by  the 
Exchange.  Proposed  rule  604(a)(i)  states 
that  designating  "PHLX"  registration  in 
section  10  of  Form  U-4,  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer,  satisfies  this 
registration  requirement.  Proposed  rule 
604(a)(ii)  requires  that  such  registrants 
maintain  an  effective  Series  7 


»15U.S.C78s(b)(l){1988). 

»17  CFR  240.19b-4  (1991). 

sSee  letter  from  Gerald  D.  O'Connell.  Vice 
Pratident,  Market  Surveillance,  Phlx,  to  Diana 
Luka-Hopson,  Branch  Chief,  Division  of  Market 
Regulation.  SEC.  dated  fune  19, 1993  ("Amendment 
No.  1"). 

«  See  letter  from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phlx,  to  Both  Stekler,  Attorney, 
Division  of  Market  Regulation,  SEC,  dated  fune  23, 
1993  ("Amendment  No.  2") 

*  See  letter  from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phlx,  to  Diana  Luka-Hopson,  Branch 
Chief,  Division  of  Market  Regulation,  SEC.  dated 
luly  27, 1993  ("Amendment  No.  3"). 

•The  Commission  notes  that  Rule  604(a)(ii) 
would  define  a  qualified  RR  as  a  person  who 
maintains  an  effective  Series  7  "Full  Registration/ 
General  Securities  Representative"  registration  or 
an  equivalent  predecessor  of  that  examination/ 
registration.  See  Amendment  No.  3,  supra,  note  5. 
Only  RRs  associated  with  Phlx  members  who  meet 
this  qualification  standard  would  be  required  to 
register  with  the  Phlx  and  to  pay  registration  fees. 


registration  or  an  equivalent  predecessor 
of  this  examination/registration.' 

The  registration  fee  will  be  payable  by 
member  organizations  to  apply  for, 
maintain  and  transfar  RR  regi^rations. 
Specifically,  the  Exchange  will  adopt  an 
$8.00  fee  for  all  new  RR  registrants. 
Each  year  thereafter,  an  $8.00 
maintenance  fee  will  be  imposed  on 
eech  RR.  In  addition,  there  will  be  an 
$8.00  fee  for  transfen  of  RR 
registrations. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phbc,  and  at  the  Commission. 

II.  Self-Regulatory  Oiganizatiao'a 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Propoeed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  Hie  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

1.  Purpose 

The  Phlx  is  proposing  to  adopt  a  new 
registration  requirement  similar  to  those 
of  other  exchanges.  Proposed  rule  604 
would  contain  a  registration 
requirement  for  RRs,  as  well  as  a  basic 
qualification  standard.  The  purpose  of 
this  requirement  is  to  permit  the 
Exchange  to  better  monitor  RRs  for 
compliance  with  Exchange  rules,  as 
well  as  to  expressly  establish  as 
qualification  standard. 

The  Phlx  also  proposes  to  adopt  an 
$8.00  fee  for  the  new  registration  of  RRs 
with  the  Exchange  and  for  the 
maintenance  and  transfer  of  such  RR 
registration.  This  fee  is  intended  to 
offset  Exchange  regulatory  costs  in  a 
manner  which  contemplates  the  number 
of  such  registrations  maintained  by 
member  organizations.  The  cost 
associated  with  maintenance  of  a  fair 
and  orderly  market  in  Exchange 
products  has  increased  in  recent  yean 
due  to  increased  trade  volume  and  the 
resultant  need  to  adopt  automation 
capabilities  for  the  surveillance  of  an 
increasingly  sopnisticated  trading 
environment.  In  addition  to  overall 


'  See  Amendment  No.  3,  supra,  note  S. 
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tnding  vohims.  the  coit  ofiegubting 
Exnhange  activiuM  bat  ricao  in 
comiation  to  an  incraMt  in  tiia  number 
of  listed  piodocts  traded  by  tha       ^ 
Exchange  aa  "pnmary  iaauaa.*  * 

OvOT  die  past  five  3rMn.  the  Exchange 
has  conducted  orer  1.000  lurreillenoe 
investigations  into  trading  activities  on 
the  Exdiange.  From  these 
investigations,  the  Exchange  has      j 
initiated  approximately  120  "final"  i 
disciplinary  actions'  and  679  "minor" 
discii>}inary  actions.^o  A  strong 
regulatory  program  is  essential  to  an 
exchange's  ^ility  to  maintain  a  foir  and 
orderly  mazkat  for  the  investment 
community. 

2.  Statutory  Basis 

The  proposed  rule  diange  is 
consistent  with  section  6(b)  of  the  Act 
and,  in  particular,  with  section  6(b)(S) 
in  that  the  registration  rule  is  designed 
to  protect  investors  and  the  public 
icterest.  as  well  as  to  promote  )ust  and 
equitable  prindpies  of  trade.  The 
proposed  registration  fee  is  omsistent 
vnth  section  6(bK4)  in  that  it  providBS 
for  the  equitable  allocation  of  reasonable 
dues,  fses  or  charges  among  the 
Exchange's  members  and  issuers  and 
other  persons  using  its  fiidlities.  The 
Exchange  notes  that  the  fee  is  similar  to 
a  registration  requirement  and  fee 
imposed  by  the  Pacific  Stock 
Exchange."  Registration  fses  are  also 
imposed  by  the  American  Stock 
Exchange,  Chicago  Board  Options 
Exchange.  New  York  Stock  Exchange 
and  the  National  Assodation  of 
Securities  Dealers. 

B.  Sail  nagulatofy  Oryantzstion'a 
Statamant  on  Burdan  on  Compatitioo 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Or^nixtOion'M 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memben.  Participants  or  Others     \ 

No  written  comments  weia  either 
solicited  or  received. 


m.  Data  of 


Commiaaioa  Aotiaa 


aad  Timing  Cor 


Within  35  days  of  the  publlcatlim  of 
this  notice  in  the  Psdsral  Kagister  or 
within  such  other  period  (i)  as  the 
G)nimission  may  designate  up  to  90 
days  of  such  date  if  it  finds  siich  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  far  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  pnxxedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolidtaAion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission  450  Fifth  Street,  NW., 
Wahsington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statemoits 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  otiier  than 
those  that  may  be  withheld  from  the 
public  in  accordance  Kvith  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Cx>pie6  of  such 
filing  will  slso  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  the  Phlx.  AH  submissions 
should  refer  to  File  No.  SR-4>hix-93-24 
and  should  be  submitted  by  August  27. 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1* 

Marsaral  H.  McFariaad. 
Deputy  Secietaiy. 

[FR  Doc.  93-18602  Filed  8-3  -93;  8:45  am] 
sajjNO  cooc  wts-at-M 


•Phlx  primary  imam  iachida  ns  eqaMy  option*, 
114  ttocks  aid  bcBdft.  18  ounacy  optioM  wd  S 
inikoc  options. 

•  Smrhix»3ti»960. 

10  Sm  FUx  Rul*  970  and  the  Floor  PracodiB* 
Advio«  tdoptod  ponosit  to  thai  ml*. 

>>  SocutMm  Biii'hw\s>  Act  KbImm  Noo.  29954 
(NomtNT  IS.  ISSl).  9S  ra  9891S  (NoiWlbv  2S. 
1991)  (NoacoafWMinaedlMiilliliiriiiUi  Mill 
of  FU«  NO.  S»«SB-ei-37):  mi  3142S  (NoramlMr 
9,  1992).  S7  FR  S4271  ffionm\m  17, 1992)  (Notico 
of  FlUflf  ind  fanawdiato  EUactiTmaM  of  Ptto  No. 
SR-PSE-92-31). 


SaN  nagulatory  OrganizaKona; 
AppHcationa  for  Unlisted  Trading 
Privllagas;  Notloa  and  Opportunity  for 
Hearing;  Boalon  Stock  Exchange,  inc. 

}uly  2d.  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  Mrith  the 
Securities  and  Exchange  Commission 


» 17  CFK  sos.>a-3(aXia)  (IStl). 


("Commissioo")  puxsuant  to  aactioD 
1 2(f)(1)(B)  of  the  Securities  Exchangs 
Act  of  1934  and  Rule  12f-l  thersundar 
for  unlisted  trading  privileges  in  the 
following  securitieB. 

Continental  Aiilinas,  Inc. 
Qass  A  Common  Stodc  S.D1  Par  Vahas 
(FUeNa  7-10993) 
Continental  Airiiaes,  Inc. 
Qass  B  ComxaoD  Stod^  101  Par  Value  (file 
No.  7-10994) 
Corporate  High  Yield  Fund 
Common  Stock,  $.10  Par  Valaa  (File  No.  7- 
10995) 
YPF  Sociedad  Anonima 
American  Depositary  Shares,  $1.00  Par 
Value  (File  Na  7-10998) 
Aegon,  N.V. 
Ordinaiy  Shares.  No  Par  Vahw  (FU«  N&  7- 
10997) 
Tiphook,  Pic 
American  Depositary  Shares.  10  Pc  [File 
No.  7-10998) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  repcMled  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  19, 1993. 
written  data,  views  and  arguments 
concerning  ^e  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  far 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  baaed  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  sudi  applications 
are  consistent  with  the  maintenance  <tf 
fair  and  orderly  mwkets  and  the 
protection  of  investors. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiuxity. 
Jonathae  G.  Kati, 
Secretaiy. 

IFR  Doc.  93-18604  Filed  8-3-93;  8:45  ml 
SNjjNQ  coot  w«a-aMi 


Salf-Reguiatory  Organizations; 
Applicationa  for  Unlisted  Trading 
Privileges;  Notica  and  Opportunity  for 
Hearing:  Chicago  Stock  Exfihanga,  Inc. 

July  29, 1993. 

The  above  named  national  securities 
exchange  has  filcKl  appUcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  ptirsuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Ad  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  tradhog  privileges  in  the 
following  securities: 

Corporate  High  Yield  Fund,  Inc 


UMI 
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Common  Stock,  S.10  Par  Value  (File  No.  7- 
10999) 
Grancara,  inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
11000) 
Harriot  Conrporation 
Dep  Shares  (rep.  1/1000  PF  A)  No  Par 
Value  (File  No.  7-11001) 
Morgan  Stanley  Emerging  Markets  Debt  Fund 
Common  Stock  $.01  Par  Value  (File  No.  7- 
11002) 
Mimiassets  Fund,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11003) 
Post  Properties,  Int 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11004) 
China  Tire  Holding  Limited 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11005) 
Van  Kampen  Merritt  Municipal  Opportunity 
Trust  a 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-11006) 
Wang  Labs 
CV  Qass  C  Common  Stock,  $.50  Par  V^lue 
(File  No.  7-11007) 
Southern  California  Water  Company 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-11008) 
Grupo  Siemc,  S.A.  DE  C V. 
American  Depositary  Shares  (Each  Rep.  20 
shares  of  Series  B  Common  Stock  (File 
No.  7-11009) 
AztarCorp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11010) 
Alliance  World  Dollar  Government  Fund  11, 
Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11011) 
Columbia  Hospital  Carp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11012) 
Camden  Property  Tr\ist 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11013) 
Massachusetts  Health  and  Education  Tax- 
Exempt  Thist 
Ccnnmon  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11014) 
Municipal  Partners  Fund  n 
Common  Stock,  $.001  Par  Value  (File  No. 
7-11015) 
Nuveen  Maryland  Premium  Income 
Municipal  Fund  2 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (FUe  Na  7-11016) 
Nonfvest  Corp. 
Dep.  Shares  (Rep.  V*  CV  Pfd-B)  No  Par 
Value  (File  No.  7-11017) 
Nuveen  Ohio  Premium  Income  Municipal 
Fund  2 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11018) 
Nuveen  Insured  Premiimi  Income  Municipal 
Fund  2 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11019) 
Nuveen  Virginia  Premium  Income  Municipal 
Fund  2 
Cmnmon  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11020) 
Shanghai  Petrochemical  Co.  Ltd. 


American  Dep.  Shares  (rep.  100  Class  H 
Shares.  RMB  1.00  Par  Value  (File  No.  7- 
11021) 
United  Meridian  Corp. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
11022) 

Tbese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  19. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comment  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretaiy. 

(FR  Doc.  93-18605  Filed  8-3-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stocic  Exchange. 
Inc. 

July  29, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

International  Shipholding  Corporation 
Common  Stock,  $1  Par  Value  (File  No.  7- 
11023) 
British  Telecommunications  Pic 
Class  P  First  Interim  American  Depositary 
Shares  each  representing  10  interim 
ordinary  share  (File  No.  7-11024) 
Mueller  Industries,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-11025) 
Texas  Meridian  Resources  Ltd. 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-11026) 
Morgan  Stanley  Emerging  Markets  Debt 
Fund,  Inc. 


Common  Stock,  $.01  Par  Value  (nie  No.  7- 
11027) 
Corporate  High  Yield  Fund,  inc 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
11028) 
Muniassets  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (FUe  Na  7- 
11029) 
Post  Properties,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-11030) 
Reading  and  Bates  Corporation 

$1,625  Cv.  Pfd  Stock  (File  Na  7-11031) 
Bear  Stems  Companies,  Inc 
Dep.  Shares  ^/^  of  a  Share  of  7.60  Pc  Cum. 
Pfd.  Stock  (File  No.  7-11032) 
Georgia  Power  Company 
Adjustable  Rate  Class  A  Pfd  Stock  1993 
(File  No.  7-11033) 
Nuveen  Virginia  Premiton  Income  Municipal 
Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11034) 
Nuveen  Premium  Income  Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11035) 
Nuveen  Maryland  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11036) 
Nuveen  Ohio  Premium  Income  Municipal 
Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11037) 
Noise  Com,  Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
11038) 
Massachusetts  Health  and  Education  Tax- 
Exempt  Trust 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
11039) 
AT&T  Capital  Corporation 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
11040) 
Southwestern  Property  Trust 
Common  Stock,  $.01  Par  Value  (Pile  No.  7- 
11041) 
Camden  Property  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11042) 
Alliance  Work  Dollar  Government  Fund  II 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11043) 
Aztar  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11044) 
Columbia  Hospital  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11045) 
China  Tire  Holding  Ltd. 
Common  Stock.  $.01  Par  Value  (FUe  No.  7- 
11046) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  19, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
Moitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
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Sacuritias  and  Exchange  Commiaaion. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  wrill  approve 
the  application  if  it  finds,  based  upon 
the  infonnation  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

Far  the  Commicsion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Secrettuy. 

(FR  Doc  93-18603  Filed  8-3-43;  8:45  am] 


PWMM  Ns.  M-aaMT;  FN*  No.  Sa-BSE- 
92-oq  1 

S«tf-R«gulatory  Orgsnizationt;  Boalon 
Stock  Exchango,  Inc.;  Order  Approving 
Propo— d  Rulo  Cheng*  end  Nolloe  of 
Filing  end  Order  Granling  Accelereted 
ApprovBl  to  Amendmente  Na  1,  No.  2 
end  No.  3  to  Propoeed  Ride  Ctiange 
Relating  to  Stop  end  Stop  Limit  Order 

Bene 

I 

July  29, 1993.  I 

On  June  29. 1992,  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and  { 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
theretmder.i  a  proposed  rule  change  to 
provide  for  the  implementation  of  stop 
and  stop  limit  nder  >  bans  whenever 
such  orders  are  banned  in  the  primary 
market.  The  Exchange  has  amended  the 
proposed  rule  change  three  times 
subsequent  to  its  original  filing.  On 
December  2. 1992.  the  BSE  submitted  to 
the  Commission  Amendment  Na  1  to 
the  proposed  rule  change  «  and  on 


>  15  U.S.C  78s(b)(l)  (IMS).  j 

1 A  stop  ante  lo  buy  txcom—  a  nuAst  ordar 
whan  •  tnsMction  io  the  Mcurity  occurs  at  or 
above  tha  (top  prica  altar  tba  ordar  ia  Niinaaatad 
at  tb«  spadaliaCs  poai  A  Mop  otdar  to  aaU  hammaa 
a  markat  ordar  whan  a  transactioo  in  the  lacurily 
occur*  at  or  below  the  stop  price  after  the  order  U 
represented  at  the  tpaciatiat't  poat  A  atop  liaiit 
order  to  tniy  bacomaa  a  limit  ordar  executable  at  the 
limit  price,  or  at  a  Iwttar  price,  if  obtainable,  when 
a  tranaaction  ia  tha  aacurity  occurs  at  or  above  the 
stop  prtoa  aftar  the  ordar  ia  repraseBlad  at  the 
spacialist's  post  A  stop  limit  order  to  sell  becootea 
a  limit  order  nacutable  at  the  limit  price  or  at  a 
better  price,  if  obtainable,  when  a  transaction  in  the 
aacurity  occurs  at  or  ImIow  the  stop  pric*  after  the 
ordar  ia  rapraawlail  at  tha  spadabafs  poet  Saa 
Chapter  1. 13003.  of  tha  BSE  Ruiaa. 

«Sea  laitar  from  Karan  A.  Ahiiaa,  Altomay,  BSE. 
to  Diana  Lukn-Hopson.  Brandi  Chlal.  Commission, 
r  23. 1991.  Anaadmant  No.  1  OMde 


February  16. 1993.  the  BSE  submitted  to 
the  Commission  AmeBdmont  No.  2  to 
the  proposal."  On  May  11, 1993,  the 
BSE  submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34-31119 
(August  28, 1992),  57  FR  40704 
(September  4, 1992).  No  comments  were 
received  on  the  proposal. 

The  BSE  propose  to  establish  a 

Erocethire  to  implement  stop  and  stop 
mit  order  bans  to  parallel  two 
situations  in  which  the  primary 
exchange  implements  such  bans.  The 
first  situation  arises  when  an  individual 
specialist  requests  a  stop  and  stop  limit 
order  ban  dtie  to  an  unusually  large 
accumulation  of  such  orders.  The 
second  situation  arises  automatically, 
pxirsuant  to  NYSE  Rule  80A,  Limitations 
on  Trading  During  Significant  Market 
Declines,  when  a  12  point  decline  is 
reached  in  the  Standard  and  Poor 
( "SiP")  500.7 

The  BSE  proposes  to  amend  its  rules 
to  adopt  Chapter  0,  Section  35,  to 
address  stop  order  bans  oh  the 
Exchange.  Section  35  would  specify  that 
whenever  the  primary  market  for  a  stock 
admitted  to  dealings  on  the  BSE 
institutes  a  stop  and  stop  limit  order 
ban,  the  BSE  will  also  ban  such  orders 
in  the  stock  tmtil  such  time  as  the  ban 
in  the  primary  market  is  lifted."  Section 


UMI 


a  minor,  technical  correction  to  the  proposed  rule 
by  replacing  the  word  "Institutional"  with  the  word 
"individual"  ia  proposed  Ckaptar  n.  Section  35(b). 
■  Sea  letter  froa  Karaa  A.  Ahiisa.  Attorney,  BSE. 
to  Diana  Lnka-Hopaoa.  Enoch  Chief.  Commiaaion. 
dated  February  10. 1993.  Amendment  No.  2 
modified  the  proposal  to  include  the  BSFs 
proposed  procadurea  for  the  implementation  of  stop 
order  bans.  The  BSE  states  that,  upon  approval  by 
the  Commission,  tha  procedures,  along  with  the 
actual  rule,  will  be  published  to  the  membership  in 
a  memorandum. 

•  See  latter  from  Karen  A.  Alnise.  Attorney,  BSE, 
to  Diana  Lnka-Hopeon,  Branch  Chief.  Commission, 
dated  May  5. 1993.  Amandmant  No.  3  made  minor 
technical  comctiaiu  to  the  BSE's  proposed 
procedures  for  tha  implementation  of  stop  order 
bans  containad  in  Ameodment  No.  Z. 

'  See  Secniities  Exchange  Act  Release  No.  29SS4 
(October  24,  1991).  56  FR  55963  (October  30. 1991) 
(File  No.  SR-NYSE-91-21)  (ordar  approving  NYSE 
Rule  80A  limitatioas  on  trading  after  significant 
market  moveBents).  Rule  BOA  appliea  certain 
trading  limitations  during  significant  markat 
declines.  The  lestrictioaa  apply  whan  the  price  of 
the  primary  S  S  P  500  futures  contract  traded  on 
the  Chicago  Mercantile  Exchange  falls  12  points 
Iwlow  the  previous  day's  closing  vahte. 

•  According  to  the  BSE's  stop  ordar  ban 
procedures,  when  the  primary  maskel  implements 
a  slop  order  ban  in  an  individual  stock  due  to  an 
unusually  large  accumulation  of  stop  and  stop  limit 
orders,  any  stop  and  stop  limit  ordws  on  tha 
specialist's  book  at  the  time  the  ban  goaa  into  a&act 
would  be  cancelled.  The  entry  of  stop  and  stop 
limit  order*  would  be  banned  until  the  ban  if  lifted 
in  the  prioMty  markat  and  that  infonnatioii  ia 


35  also  would  provide  that  whenever 
the  NYSE  institutes  a  stop  and  stop 
limit  order  ban  pursuant  to  NYSE  Rule 
80 A,"  the  BSE  will  ban  stop  and  stop 
limit  orders  for  the  remainder  of  the 
trading  day,  except  that  a  member  or 
member  organization  would  be  able  to 
enter  a  stop  or  stop  limit  order  for  2,099 
shares  or  less,  for  the  account  of  an 
individual  investor.io  ptusuant  to 
instructions  received  oirectly  from  the 
individual  investor.ii 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  is  to  prevent  the 
BSE  from  becoming  a  haven  for  stop  and 
stop  limit  orders  t^t  are  otherwise 
banned  on  the  primary  exchange."  Tha 
Exchanger  also  states  that  the  basis 
under  the  Act  for  the  proposed  rule  is 
Section  6(b)(5)  in  that  the  rule  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  prticessing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  (Zommissitm  finds  that  the 
proposed  rule  change  is  consistent  writh 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  sections  6(b)(5)  of  the 


disseminated  on  the  Consolidated  Tape.  Sat 
Amendment  No.  3,  tupro  note  5. 

»  NYSE  Rule  SOA,  among  other  things,  restrtcta 
the  entry  of  new  stop  and  stop  limit  orders  lor  Om 
remainaar  of  the  trading  day  when  Ihn  12  point 
trigger  value  has  bnan  raacfaad.  Tha  only  aUo%*ai>)a 
stop  and  stop  limit  ordsf* undar  NYSE  Rnla  SOA 
are  individual  investor  orders  of  2J>99  aharaa  or  lata 
when  and  individual  has  made  the  Invaatmant 
decision. 

loProposed  section  35  define*  an  account  of  an 
individual  investor  as  an  account  oorared  by 
section  ii(aKiKE)  of  Ika  Act.  Section  11(a)(1)(E) of 
the  Act  applies  to  account*  of  a  nataral  paraoo.  Hm 
estate  of  a  natural  person,  or  a  truxt  (othar  thanss 
investment  company)  created  by  a  natural  pafsoo 
for  himself  or  another  natural  person.  19  U.S.C 
78k(a)(l](E)  (1988). 

1  <  According  to  the  BSE's  Stop  order  ban 
procedures,  when  the  NYSE  implements  a  atop 
order  ban  pursuant  to  Kula  SOA.  any  atop  and  stop 
limit  orders  on  the  spadalisl's  book*  at  tha  tima  ate 
l>an  goes  into  effect  would  raoiain  eligible  for 
execution.  The  entry  of  stop  and  atop  limit  orders 
(other  than  orders  up  to  2099  share*  for  the  account 
of  individual  investor*)  wonld  be  faannad  on  the 
BSE  for  the  remainder  of  the  day.  See  Atandment 
No.  3.  tupn  note  S. 

<a  Conversation  between  Karen  A.  Alulae, 
Attorney.  BSE.  and  Hiaheth  M.  Coagtore. 
Attorney,  Commiaaion.  on  fuly  27. 1992  clarifying 
the  purpose  of  the  BSE  propoeed  rale. 
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Act.i*  The  Commismon  believes  that  the 
BSE's  proposal  is  reasonabW  designed 
to  promote  fust  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  maiicet  and  a  national  maricet 
system,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
For  these  reasons  and  the  reasons  set 
forth  below,  the  Commission  believes 
that  approval  of  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act. 

The  Commission  believes  that  it  is 
appropriate  for  the  BSE  to  ban  stop  and 
stop  limit  orders  on  the  Exchange  when 
the  primary  exchange  institutes  such  a 
ban  due  to  an  unusiially  large 
accumulation  of  such  orders.  In  a 
volatile  market,  stop  orders  can 
accumulate  at  various  prices  and,  if 
triggered  by  an  electing  transaction,^* 
the  stop  orders  may  increase  price 
fluctuations  in  a  particular  stock. 
Although  the  NYSE  has  adopted 
procedures  to  address  large 
accumulations  of  such  nders,  there  is 
nothing  in  the  BSE's  rules  to  jnevent  the 
Exchange  from  receiving  a  large  number 
of  stop  and  stop  limit  orders  while  such 
orders  are  banned  cm  the  NYSE. 
Accordingly,  the  Commission  believes 
that  allowing  the  BSE  to  ban  stop  and 
stop  limit  oiders,  whidi  already  have 
been  banned  in  the  primary  market,  may 
help  to  reduce  maiket  volatihty  by 
preventing  stop  and  stop  limit  orders 
from  being  executed  on  the  BSE. 

The  Commission  also  believes  that  it 
is  appropriate  ba  the  B^  to  ban  stop 
and  stop  limit  orders  for  the  remaindor 
of  the  trading  day.  whenever  the  NYSE 
institutes  a  stop  and  stop  limit  order  ban 
pursuant  to  NYSE  Rule  80A.  As  noted 
above,  the  NYSE  institutes  stop  and  stop 
limit  order  bans  pursuant  to  NYSE  Rule 
BOA  during  significant  market  declines. 
The  Commission  recognizes  that 
banning  stop  and  stop  limit  orders  in  a 
significant  market  decline  may  help  to 
reduce  market  volatility  related  to 
increased  selling  pressure  in  the 
security.  In  this  regard,  the  BSE 
proposal  represents  a  reasonable  effort 
by  the  BSE  to  arrive  at  a  coordinated 
means  to  address  potential  strain  on  the 
murkel  that  may  develop  as  a  result  of 
stop  and  stop  limit  order  bans  on  the 
NYSE.  Because  the  proposed  rule 
change  should  prevent  the  BSE  from 
becoming  inundated  with  orders  that 
have  been  banned  pursuant  to  NYSE 
Rule  80A.  the  propHOsal  should  prevent 
the  transfer  of  marketplace  volatility 
from  the  NYSE  to  the  BSE.  Accordingly, 


the  Conunission  believes  that  the 
proposed  rule  should  protect  investors 
and  the  public  interest  by  helping  to 
stabilize  volatility  in  the  marketplace. 

Finallv.  as  noted  ibavt,  stop  and  stop 
limit  orders  on  the  specialist's  book  will 
remain  eligible  for  execution  and  thus 
investors  who  have  submitted  orders 
will  not  be  unduly  disadvantaged  or 
effected  by  any  subsequent  ban  on  such 
orders.  The  Commission  also  believes 
that  allowing  individual  investors  to 
enter  stop  or  stop  limit  orders,  for  2,099 
shares  or  less,  while  restricting  the 
profassional  use  of  such  orders,  when 
the  NYSE  institutes  a  ban  pursuant  to 
Rule  80 A,  represents  a  reasonable 
response  to  tne  problem  presented  by 
smaller,  individual  investors  who  may 
not  be  able  to  monitor  market 
conditions  on  a  continuous  basis  and 
who  desire  a  measure  of  downside 
protection  in  a  rapidly  moving  market. 
In  contrast,  market  professionals  are 
able  to  monitor  the  market  on  a 
continuous  basis  and  have  less  of  a  need 
to  enter  such  orders  in  a  rapidly  moving 
market  The  Commission  believes  that 
this  exception  to  the  proposed  rule 
should  protect  investors  and  the  public 
interest  by  ensuring  that  individual 
investors'  stop  and  stop  limit  orders  will 
be  handled  in  the  BSE  marketplace  even 
dxiring  periods  of  maricet  volatiUty.is 

The  Commission  finds  good  cause  for 
approving  proposed  Amendments  No.  1, 
No.  2  and  No.  3  to  the  proposed  rule 
change  prior  to  the  thirtiedi  day  after 
publication  of  notice  of  filing  thereof. 
Amendmmt  No.  1  makes  a  minor, 
technical  change  to  the  proposed  rule 
which  clarifies  the  application  of  the 
rule.  Amendment  No.  2  adds  the 
procedures  for  the  implementation  of 
stop  order  bans  to  the  supplementary 
material  of  the  proposed  rule  change 
and  Amendment  No.  3  makes  minor 
technical  corrections  to  the  BSE's 
proposed  procedures.  Accelerated 
approval  of  the  amendments  will  enable 
the  BSE  to  efiectuate  the  proposal  in  a 
timely  manner  upon  approval.  In 
addition,  the  BSE's  proposed  rule 
change  relating  to  stop  and  stop  limit 
order  bans  was  published  in  the  Federal 
Register  for  the  full  statutory  period  and 
no  comments  were  received. )• 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
1,  No.  2  and  No.  3.  Persons  making 
written  submissions  should  file  six 


u  IS  U.&C  TsQbKs)  (isas). 


"This  «gu»ptiaii  to  the  proposal  U  consUlent 
writh  tta*  NYSE'*  ascaptiaB  to  tha  rwtriction  on  stop 
and  stop  limit  ordats  of  2  JIM  shares  or  lass  under 
Rule  BOA.  Sea  snpra  note  9. 

>•  Sm  Sflcuiities  EKchange  Act  Release  No.  31119 
(AuRnat  2a.  199£).  57  FR  40704  (September  4, 
1992). 


copies  thereof  with  the  S«KTvtary, 
,Serurities  «nd  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20'i49.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
stateirents  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relatirg  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  tha 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  E)C  20549.  Copies  of  such 
filing  will  also  be  evai'.dble  fcr 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  SR-BSE-92-05  and 
should  be  submitted  by  August  25, 
1993. 

it  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,i7  that  the 
proposed  rule  change  (SR-BSE-92-^5) 
is  approved. 

For  tha  Commission,  by  tha  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority."  8 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc  93-16601  Filed  8-3-93;  6:4S  an] 

HUJNO  OOOC  Wta-tMB 


[Releas*  Na  34-336M;  FRa  No.  SB-MVSE- 
93-10] 

Self-Regulatory  OrgarUzatfont;  New 
York  Stock  Exchange,  Inc^  Order 
Approving  Propoaad  Rule  Chang* 

July  29, 1993. 

In  the  matter  of  Self-Regulatory 
Organizations;  New  York  Stock  Exchange, 
Inc.;  Order  Approving  Proposed  Rule  Change 
Relating  to  Interpretation  to  Rule  345 
Establishing  a  New  Category  of  Limited 
Registration  for  Floor  Members,  and  the 
Content  Outline  &»r  the  Examination  Module 
for  Floor  Memt)en  Engaged  in  Public 
Business  with  Profeational  Customers. 

On  February  10. 1993,  the  New  York 
Stock  Exchange.  Inc.  ('NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(l]  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  l9b-4 
thereunder,'  a  proposed  interpretation 
to  NYSE  Rule  345  to  establish  a  new 
category  of  limited  registration  for  floor 
members  engaged  in  public  business 


1'isu.S.c  78sn>K2)  (isas). 

>«17  CFR  200.3O-3(aKl2)  (1991). 
« 15  VS.C  78sfbKl)  (1988). 
s  17  CFR  240.19b-*  (1991). 
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with  professional  customers'  and  to 
adopt  the  Content  Outline  for  the 
Examination  Module  for  Floor  Members 
Engaged  in  Public  Business  with 
Professional  Customers.* 

Notice  of  the  proposal  appeared  in  the 
Federal  R^iistu-  on  April  22, 1993.'  No 
comments  were  received  on  the 
proposal.  j 

I.  Proposal 

The  Exchange  proposes  the  adoption 
of  a  Series  7A  Examination  as  a  module 
of  the  General  Securities  Registered 
Representative  Examination  ("Series  7") 
to  test  the  knowledge  of  relevant 
securities  laws  and  Exchange  rules 
required  of  floor  members  who  only 
accept  orders  from  professional 
customers,  as  defined  in  the  proposal, 
for  execution  on  the  trading  floor."  The 
NYSE  also  proposes  to  amend  its 
Interpretation  to  Rule  345.15  to 
establish,  as  a  new  category  of 
registration,  limited  registration  for  floor 
members  who  have  successfully 
completed  the  Series  7A  Examination. 

Cuirently,  members  located  on  the 
Floor  of  the  NYSE  who  wish  to  transact 
biisiness  wiUi  the  public  are  required  to 
be  Series  7  qualified  registered 
representatives.'  The  Exchange  states 


iTIm  NYSE  daletod  "genarally  limited  to"  from 
Rula  34S.  IntHprslatiao  .02  In  ord«  to  clarify  that 
die  inMnt  of  Ifaa  ptopoaed  intarpratatioB  ii  that  th« 
Sarias  7ta)  ExmLiattaD  U  applicabia  to  floor 
manban  awad  aoMy  in  a  public  budnau  with 
ninlnaalnnal  cuatoman.  Talaphona  cooTanation 
batwaao  Mify  Ann  Furioog.  Diractor.  Rule  and 
Inlaq>t«lt««  Standarda.  NYSE  and  Chervl  Dunfee, 
Attomay.  Bxcfaan^  Branch.  Division  of  Market 
RagulaUon.  Coomitaion,  ^Ily  28, 1993. 

«  A«  pact  of  tha  propoaad  rule  change,  the  NYSE 
i<  alao  aaakbig  approval  of  the  examination  itself. 
See  laOar  bom  Donald  Van  Weetel.  Managing 
DiracKir.  Ragulaloty  Afiyrt,  NYSE,  to  Diana  Luka- 
Hopeon.  Bnndi  Chiaf.  Division  of  Market 
RagulaUoo.  Coaunission,  dated  February  26, 1993. 

■  Saa  Sacuiitiai  Exchange  Act  Release  No.  321S8 
(April  IS.  19M).  5«  FR  21617  (April  22, 1993). 

•Tha  propoaal  would  define  a  profeuional 
customer  to  iachida:  A  bank,  a  trust  company;  an 
insuTHKa  cooipany;  an  investment  trust:  a  slate  or 
political  iubdiviaian  diereof;  a  charitable  or  non- 
profit aducMiOBal  institution  regulated  under  the 
Mws  of  the  Ihiitad  States  or  any  state  or  pension 
or  profit  sharing  plan  subject  to  ERISA  or  of  on 
^aocy  of  tha  United  Statas,  or  of  a  state  or  a 
political  subdivision  thereof,  or  any  person  who 
hM,  or  has  under  management,  net  tangible  assets 
of  at  least  sixteen  million  dollars. 

For  purpoaea  of  the  definition  of  professional 
custoaaar.  Ifaa  tarm  "person"  would  mean  tha  same 
as  that  tarn  is  defined  in  NYSE  Rule  2,  except  that 
it  would  not  include  natural  persons. 

Tha  Exchange  slalaa  that  die  above  definibon  is 
derived  Cran  the  term  "designated  account"  as  used 
in  NYSE  Rule  431  (Margin  Requirements)  and 
intarprolatioiM  tharaof  to  describe  a  professional  or 
sophiiMcalad  cuftomar 

T  A  Sariaa  IS  qualified  floor  member  (an 
individual  who 


that  such  public  business  is  often 
limited  to  accepting  orders  directly  from 
professional  investors  for  execution  on 
the  trading  floor.*  The  Exchange 
believes  that  the  level  of  knowledge, 
skills  and  abilities  necessary  to  conduct 
such  business  is  less  than  that  needed 
to  conduct  a  fiill  service  business  with 
retail  customers.  Consequently,  the 
NYSE  developed  the  Series  7A 
Examination  to  test  the  knowledge  of 
relev'ant  securities  laws  and  Exchange 
rules  required  of  members  whose 
business  is  limited  to  accepting  public 
orders  from  professional  customers  for 
execution  on  the  trading  floor.  A 
committee  of  floor  member 
representatives  in  conjunction  with  the 
Exchange  staff  developed  the  Content 
Outline  for  the  Series  7A  Examination 
which  details  the  coverage  of  the 
examination  module.* 

The  NYSE  believes  that  the  proposal 
is  consistent  vrith  section  6(c)(3)(B)  of 
the  Act.  The  Exchange  states  that, 

Eursuant  to  this  statutory  obligation,  it 
as  developed  examinations  that  are 
administered  to  establish  that  Exchange 
floor  members  performing  specific 
functions  have  attained  specified  levels 
of  competence  and  knowledge. 

n.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  sections  6(b)(5) 
and  6(c)(3)(B)  of  the  Act."  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 


»  JMaaad  the  Series  15  Floor  Member 
who  today  wishes  to  conduct 
busiaaaa  with  the  public  would  also  have  to  pass 
the  Sariaa  7  Bxm.  Talophoite  conversation  between 
Mvy  Ann  Fariong,  Diractor  Rule  and  Interpretive 


Standards.  NYSE  and  Cheryl  Evans-Dunfee, 
Attorney.  Exchange  Branch,  Division  of  Market 
Regulation.  Commission,  on  )uly  IS,  1993. 

•  Telephone  conversation  between  Mary  Ann 
Furlong,  Director,  Rule  and  Interpretive  Standards, 
NYSE  and  Cheryl  Evans-Dunfee,  Attorney, 
Exchange  Branch,  Division  of  Market  Regulation, 
Commission,  on  April  6. 1993. 

•  The  Exchange  will  continue  to  require  the 
successful  completion  of  the  Series  7  examination 
for  any  prospective  member  seeking  to  l>ecome  a 
registered  repiesantalive  dealing  with  other  than 
professional  customers.  In  addition,  any  person 
who  has  successfully  completed  the  S«ies  7 
Examination  will  not  be  required  to  complete  the 
Seriea  7A  Examination  Telephone  conversation 
between  Mary  Ann  Furlong,  Director,  Rule  and 
Interpretive  Standards,  NYSE  and  Cheryl  Evans- 
Dunne,  Attorney,  Exchange  Branch.  Division  of 
Market  Regulation.  Commission,  on  )uly  IS,  1993. 

10 15  U.S.C  78f  (bHS)  and  (cX3)(B)  (1988). 


exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  require 
any  person  associated  with  a  member, 
or  any  class  of  such  persons,  to  be 
registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
section  15(b)(7)  of  the  Act "  which 
stipulates  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of,  any  Mcurity,  a  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  (and  all 
natural  persons  associated  with  such 
broker  or  dealer)  must  meet  certain 
standards  of  training,  experience, 
competence,  and  such  other 
qualifications  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 

The  Commission  believes  that  the 
Series  7A  examination  requirement 
should  help  to  enstire  that  only  those 
floor  members  with  a  comprehensive 
knowledge  of  Exchange  rules,  as  well  as 
an  \mderstanding  of  the  Act.  will  be 
able  to  conduct  a  pubUc  business 
limited  to  accepting  orders  directly  from 
professional  customers  for  execution  on 
the  trading  floor."  In  this  regard,  the 
Commission  carefully  reviewed  the 
format  and  the  substantive  areas  tested 
on  the  Series  7A  examination.  In 
reviewing  the  examination,  the 
Commission  focused  on  the 
comprehensiveness  and  the  choice  of 
specific  questions  and  their  level  of 
difficulty.  The  Commission  believes  that 
the  examination  questions  cover  the 
appropriate  subject  matter  and  include 
a  sufficiently  broad  range  of  topics  so  as 
to  require  an  appropriate  level  of 
expertise  by  floor  members  who 
conduct  a  public  business  limited  to 
accepting  orders  directly  from 
professional  customers  for  execution  on 
the  trading  floor.*'  By  ensuring  this 
requisite  level  of  knowledge,  the  NYSE 
can  remain  confident  that  its  limited 
registration  floor  members  have 


"  15  use.  780(b)(7)  (1988). 

»  See  supro  note  8.  The  Exchange  intends  to  send 
an  Information  Memorandum  to  members 
discussing  the  Series  7  and  Seriea  7A  Examinations. 
Telephone  conversations  betwaan  Mary  Ann 
Furlong,  Director,  Rule  and  Intarpretiv*  Standards, 
NYSE  and  Cheryl  Evans-Dunfea.  Attorney, 
Exchange  Branch.  Division  of  Market  Regulation, 
Commission,  May  12, 1993,  and  )une  21. 199X 

19  Commission  Staff  raviewed  both  the  proposed 
InterpreUtion  to  Rule  34S  and  tha  examination 
itself  for  form  and  content  and  concluded  that  both 
were  appropriately  drafted  and  orgvUzad. 


UMI 
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demoDStratod  an  acceptable  level  of 
securities  knowledge  to  cany  oat  their 
responsibilities. 

The  Conunissicm  also  has  determined 
that  the  Content  Outline  for  the  Series 
7A  Examination  is  sufficiwntly  detailed 
and  covers  the  appropriate  inionnation 
so  as  to  provide  an  adequate  basis  for 
studying  the  topics  covered  on  the 
examinatiaa.  lliis  outline  should  help 
to  ensure  that  those  persons  taking  the 
Series  7A  fully  understand  the  subject 
matter  of  the  examinati(Hi. 

Finally,  the  Commission  believes  that 
the  proposed  limited  registration 
requirement  for  floor  members  engaged 
in  a  public  business  with  professional 
customers  is  reasonable  and  is 
consistent  with  the  requirwnents  of 
sections  6(b)(S)  and  6(c)(3)  (B)  of  the 
Act  This  new  category  of  registration 
would  permit  only  those  floor  members 
who  have  demonstrated  adequate  skills 
.  and  knowledge  to  conduct  a  public 
business  which  is  generally  limited  to 
accepting  orders  directly  from 
professional  customers,  as  defined  in 
the  rule,i4  for  execution  on  the  trading 
floor.  The  NYSE  has  argued  that  the 
level  of  knowledge,  skills  and  abilities 
necessary  to  conduct  such  business  is 
less  than  that  needed  to  conduct  a  full 
service  business  with  retail  customers. 
The  Commission  believes  that,  because 
the  NYSE  will  ensure  that  floor 
members  solely  handling  professional 
customer  business  are  adeqtiately 
qualified  through  the  use  of  either  the 
Series  7  or  Series  7A  exam.is  it  is 
consistent  with  the  NYSE's  regulatory 
responsibilities  to  establish  this  category 
of  limited  registration. 

IV.  CoBcfaiaiaa 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b]  (2)  of  the  Act.i«  that  the 
proposed  rule  change  (SR-NYSE-93- 
10)  is  approved. 

For  dw  Ccxmnltsion,  by  the  Divisicm  of 
Market  Regulation,  pursuant  to  delegated 
authoritj.i' 

Margam  H.  McFarland. 

Deputy  Secrattuy. 

(FR  Doc  93-18600  Filed  S-3-93;  8:45  am] 
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(Rel.  No.  IC-tMQ8;  mn  Sertae  Release  No. 
570;  8ia-t2321 

BeffUfter  HeiMMe- und  Frankfurter 
Benk,  et  el.;  Notice  of  AppRcetion 

)uly  28, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTKM:  Notice  of  Application  for 
Exemption  under  the  Investmwit 
Company  Act  of  1940  (the  "Act"). 

APPIXANTS:  Berliner  Handels-  und 
Frankfurter  Bank  (the  "Bank")  and  BHF 
Finance  (Delaware)  Inc.  ("Finance"). 
RELEVANT  ACT  8ECT10N6:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  subparagraphs  (aKl) 
and  (a)(3)  of  rule  3a-5  under  the  Act. 
SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  amended,  conditional  order 
under  section  6(c)  from  the  provisions 
of  subparagraphs  (a)(1)  and  (a)(3)  of  rule 
3a-5  to  permit  Finance  to  offer  and  sell 
an  unlimited  amount  of  its  commercial 
paper  in  the  United  States  to  raise  funds 
for  the  business  operations  of  the  Bank, 
its  parent  company,  without  registering 
as  an  investment  company. 
FUNG  DATE:  The  application  was  filed 
on  December  30, 1992,  and  amended  on 
May  20, 1993,  and  ]xme  17, 1993. 
HEiMVNG  OR  NOTinCATXM  OF  HEARWG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  me  SEC  by  5:30  p.m.  on 
August  23, 1993,  and  should  be 
accmnpanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  Mnriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants:  Finance,  100  West  Tenth 
Street,  Wilmington,  Delaware  19801; 
and  the  Bank.  Bockenheimer 
Landstrasse  10,  600  Frankfurt  am  Main 
1,  Federal  Republic  of  Germany;  with 
copy  to  Michael  Gruson,  Esq.,  Shearman 
k  Sterling,  599  Lexington  Avenue,  New 
York.  New  York  10022. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 


SUPPtXMENTARY  MFORMATION:  The 
following  is  a  sununary  of  the 
application.  The  complete  applicatioa 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Repres— tatione 

1.  Finance  currenUy  offers  and  sells 
commercial  paper  issued  by  it  in  the 
United  States  without  having  registered 
as  an  investment  company  under  the 
Act  pursuant  to  a  Commission  order 
issued  in  1986.i  The  application 
requesting  the  1986  order  limits  the  face 
value  of  such  commercial  paper 
outstanding  at  any  one  time  to  $100 
million.  Applicants  seek  to  amend  their 
existing  relief  to  permit  Finance  to  issue 
an  imlimited  amount  of  its  commercial 
paper  in  the  United  States. 

2.  The  Bank  is  a  commercial  bank 
organized  as  a  corporation  under  the 
laws  of  the  Federal  Republic  of 
Germany  ("Germany").  As  of  December 
31, 1991,  the  Bank  was  the  eighth 
largest  privately  owned  commercial 
bank  in  Germany  in  terms  of 
consolidated  total  assets,  excluding 
mortgage  banks.  The  bank  provides. 
directly  or  through  its  subsidiaries,  a 
wide  range  of  commercial  and 
investment  banking  services  to 
businesses,  governments,  financial 
institutions,  and  high  net  worth  private 
customers  throughout  Germany  and 
internationally.  The  Bank  has  a  l»andi 
in  New  York  that  is  licensed  and 
regulated  by  New  Yoik  State  banking 
authorities.  Through  the  New  York 
branch,  the  Bank  takes  deposits  and 
extends  loans,  offers  acceptance  credit 
facilities,  issues  letters  of  credit, 
participates  in  syndicated  loan 
transactions,  and  engages  generally  in 
commercial  banking. 

3.  As  of  December  31, 1992,  the  Bank 
had  total  assets  of  approximately 
$17,589,770,000.  Deposits  with  the 
Bank,  including  demand,  time  and 
savings  deposits  and  bonds  and  notes, 
totalled  approximately  90%  of  the 
Bank's  total  assets.  The  aggregate 
principal  amount  of  loans  extended  by 
the  Bank  constituted  approximately 
62%  of  the  Bank's  total  assets. 

4.  The  Bank  is  authorized  to  carry  on 
a  banking  business  under  the  Gesetz 
ueber  das  Kreditvresen  (the  "Federal 
Banking  Law").  The  Bank  is  subject  to 
extensive  supervision  and  regulation  by 
the  Bundesaufsichtsamt  fuer  das 
Kreditwesen  (the  "German  Federal 
Banking  Supervisory  Autbority'li 
whose  main  pivpose  is  to  protect  the 
depositors  and  other  creditors  of 


1 1nvestBMnt  Corapny  Act  RalMM  No*.  1S188 
Oulv  2, 1SS6)  (nottc^  wid  1S230  luiy  M.  ISSS 
(ordar). 
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banking  institutions,  and  also  to  protect 
the  int^rity  of  the  Gennan  banking 
system.  The  Bank  is  also  supervised  and 
regulated  by  the  Deutssche  Bundesbank 
(the  "Gennan  Central  Bank"),  whose 
responsibility  includes  the  regulation  of 
the  money  and  credit  supply. 
Applicants  represent  that  regulation  by 
the  German  banking  authorities  is 
comparable  in  many  respects  to  the 
supovision  of  United  States  commercial 
banks.  In  addition,  pursuant  to  the 
International  Banking  Act  of  1978  and 
the  Foreign  Bank  Supervision 
Enhancement  Act  of  1991,  the  Bank  is 
subject  to  supervision  and  regulation  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  "Board  of 
Govemon").  Also,  because  the  Bank  has 
a  branch  in  the  United  States,  the  Bank 
is  subject  to  United  States  Federal 
regulation  under  the  Bank  Holding 
Company  Act  of  1956. 

5.  Finance  is  incorporated  under 
Delaware  law.  All  of  Finance's 
outstanding  capital  stock  is  owned  by 
the  Bank.  Finance  proposes  to  issue  and 
sell  in  the  United  States  short-term 
negotiable  promissory  notes  of  the  type 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933.  as  amended,  by  virtue  of  section 
3(a)(3)  thereof  and  generally  referred  to 
as  commercial  paper  (the  "Notes"),  and 
to  deposit  the  net  proceeds  from  the  sale 
thereof  (the  "Deposits")  at  the  Grand 
Cayman  branch  of  the  Bank  (the 
"Branch")  pursuant  to  a  deposit 
agreement  (the  "Deposit  A^eement")  to 
be  entered  into  by  Finance,  the  Branch, 
and  the  Bank. 

6.  The  Notes  wrill  be  sold  in  minimimi 
denominations  of  $100,000.  will  have  a 
maturity  not  exceeding  nine  months, 
and  neither  will  be  payable  on  demand 
prior  to  maturity  nor  eligible  for  any 
extension,  renewal,  or  automatic 
"rollover"  at  the  option  of  either 
Finance  or  the  holders  of  the  Notes  (the 
"Noteholders"). 

7.  Substantially  all  of  Finance's  assets 
will  consist  of  a  single  evidence  of 
indebtedness  of  the  Branch  issued  to 
Finance  evidencing  the  Deposits.  As 
provided  under  the  Deposit  Agreement, 
the  Branch  unconditionally  agrees  to 
repay  to  Finance  each  Deposit  made  by 
Finance  at  the  Branch,  including 
accrued  interest  thereto,  on  the  maturity 
date  of  the  Deposit  In  the  Deposit 
Agreement,  the  Branch  waives  any  and 
all  right  of  set-off  it  may  have  in  respect 
of  the  Deposits.  Each  Deposit  shall 
mature  and  be  payable  on  the  maturity 
date  of  the  corres{>onding  Note,  and 
shall  bear  interest  at  a  rate  per  annum 
equal  to  or  greater  than  the  efiiactive 
intenst  rate  of  the  corresponding  Note, 
taking  into  accoiint  the  discount  at 


which  the  Note  is  issued.  Each 
Noteholder  is  assigned  as  security  and 
granted  a  security  interest  in  the  Deposit 
and  accrued  interest  corresponding  to 
his  Note.  If  Finance  fails  to  pay  a  Note 
in  accordance  with  its  terms,  the 
Deposit  Agreement  entitles  the 
Noteholder  to  receive  payment  by  the 
Branch  of  the  Deposit  and  accrued 
interest. 

8.  Under  German  law  and  pursuant  to 
the  Deposit  Agreement,  the  repayment 
obligation  of  the  Branch  in  respect  of 
the  Deposits  is  an  obligation  ot  the  bank. 
The  Bank's  obligations  regarding  its 
liabilities  to  Finance  will  rank  at  least 
pari  passu  among  themselves  and  with 
all  other  unsecured  and  unsubordinated 
indebtedness,  including  deposit 
liabilities,  of  the  Bank  and  will  be 
superior  to  rights  of  shareholders:  the 
Noteholders  will  have  a  direct  cause  of 
action  against  the  Bank  in  the  event  of 
any  default  in  payment  on  the  Notes. 

9.  The  Bank  ui  the  Deposit  Agreement 
expressly  waives  any  defenses  available 
to  it  against  performance  of  its 
obligations  to  the  extent  that  such 
defenses  exist  under  Caymen  Islands 
law  and  are  based  on  insolvency, 
moratorium,  liquidation,  or  similar  laws 
of  the  Cayman  Islands  affecting  the 
Branch,  or  on  currency  or  foreign 
exchange  laws  of  the  Caymen  Islands  or 
acts  of  state  of  the  Cayman  Islands 
government  relating  to  expropriation, 
seizure,  or  moratorium  of  payment 
affecting  the  Branch  as  such  or  affecting 
the  obligations  of  the  Branch  to  repay  its 
deposits  in  general. 

10.  To  assure  that  the  proceeds  from 
the  sale  of  the  Notes  will  be  deposited 
with  the  Branch,  Finance  and  the 
Branch  will  enter  into  an  agreement  (the 
"Issuing  and  Paying  Agency 
Agreement")  with  a  commercial  bank 
pursuant  to  which  the  Branch  will  have 
an  operating  account  with  such 
commercial  bank.  The  payments  of  the 
proceeds  of  the  sale  of  the  Notes  to  the 
Branch  will  be  made  to  this  accoimt, 
and  the  payments  by  Finance  or  the 
Branch  to  the  Noteholders  will  be  made 
from  this  accoimt  by  appropriate  debits 
or  credits,  respectively.  The  Issuing  and 
Paying  Agreement  provides  that 
payment  by  the  Noteholders  will  be 
effected  by  wire  transfer  of  funds  to  the 
commercial  bank's  account  at  the 
Federal  Reserve  Bank  of  New  York  or  by 
delivery  to  the  commercial  bank  of  a 
check  drawn  to  the  commercial  bank's 
order  by  another  member  bank  of  such 
Federal  Reserve  Bank.  Finance  is 
required  to  instruct  the  commercial 
bank  to  transfer  the  proceeds  of  the  sale 
of  the  Notes  to  the  Branch's  account 
with  the  commercial  bank.  The  Issuing 
and  Paying  Agreement  states  that  the 


Branch  will  have  exclusive  control  over 
the  account,  and  the  sole  right  of 
withdrawal  of  funds  therefrom.  Finance 
will  have  no  opportunity  to  chdnnel  the 
investor's  funds  away  from  the  investor, 
the  commercial  bank,  and  the  Bank. 
Once  the  investor  pays  for  the  Notes,  the 
funds  are  in  the  commercial  bank's 
account  with  the  Federal  Reserve,  and 
must  flow  from  there  into  the  Branch's 
account  with  the  commercial  bank  as  a 
Deposit.  At  that  moment  the  investor 
has  a  right  of  action  against  the  Bank 
pursuant  to  his  seciuity  interest  in  the 
Deposit. 

11.  The  Notes  will  be  offiered  publicly, 
through  one  or  more  major  dealers  and/ 
or  by  the  Bank  directly,  only  to  the 
types  of  sophisticated  and  larsely 
institutional  investors  that  ordinarily 
participate  in  the  United  States 
commercial  paper  market.  Each  dealer 
or  the  Bank  will  furnish  to  each  offeree 

a  memorandum  describing  the 
businesses  of  the  Bank  and  Finance,  and 
providing  the  most  recent  annual 
audited  financial  statements  for  the 
Bank,  together  with  a  description  of  the 
material  differences  between  the 
German  accounting  principles  utilized 
in  the  preparation  of  the  financial 
statements  of  the  Bank  and  generally 
accepted  accounting  principles  as 
applied  in  the  United  States.  Ilia 
memorandum  will  be  updated  as 
promptly  as  practicable  to  reflect 
material  adverse  changes  in  the 
financial  status  of  Finance  or  the  Bank 
which  are  material  to  investors,  and  will 
be  at  least  as  comprehensive  as 
memoranda  customarily  used  in  offering 
commercial  paper  in  the  United  States. 

12.  The  Bank,  in  connection  with  the 
offering  of  the  Notes,  will  submit  to  the 
jurisdiction  of  any  state  or  Federal  court 
in  the  Borough  of  Manhattan  in  the  Qty 
of  New  York,  and  will  appoint  Finance 
as  agent  to  accept  any  process  which 
may  be  served  in  any  action  based  upon 
the  Bank's  obligations  to  Finance  as 
described  in  the  application.  Such 
consent  to  jurisdiction  and  such 
appointment  of  an  authorized  agent  to 
accept  service  of  process  will  be 
irrevocable  until  all  amoimts  due  and  to 
become  due  with  respect  to  the  Deposits 
and  all  obligations  of  the  Bank  to 
Finance  as  described  in  the  application 
have  been  paid.  The  authorized  agent 
will  not  be,  or  be  obligated  to  act  as,  a 
trustee  for  the  Noteholders. 

Applicants'  Legal  Analysis 

1.  Applicants  assert  that  Finance 
meets  the  requirements  of  rule  3ft-5 
except  that  the  Notes  will  not  be 
guaranteed  in  a  technical  sense  by  the 
Bank,  as  required  by  subparagraphs 
(a)(3)  and  (a)(5).  Instead,  the  Bank  will 
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provide  the  functional  equivalent  of  a 
guarantee.  Applicants  represent  that  the 
proceeds  firom  the  sale  of  Notes  by 
Finance  will  be  lent  to  or  deposited 
with  the  Branch,  and  contend  that  the 
entitlement  of  the  Noteholders  to 
receive  payment  by  the  Branch  of  the 
Deposit  corresponding  to  the  Notes  in 
case  of  failure  of  Finance  to  pay  the 
Notes  upon  maturity  will  be  even  better 
for  the  Noteholders  than  the  guarantee 
in  a  technical  sense  mieht  be. 

2.  Applicants  assert  that,  if  the  Bank 
were  to  issue  the  Notes  directly,  it 
would  not  be  subject  to  the  provisions 
of  the  Act  pursuant  to  rule  3a-6.  They 
further  assert  that,  if  the  Bank  chooses 
to  use  Finance  as  a  financing  vehicle, 
the  policy  considerations  underlying 
rule  3a-6  should  apply  the  Finance 
should  be  granted  an  exemption  to  issue 
its  Notes,  lliey  state  that  the  business 
and  fiscal  considerations  behind  the 
Bank's  desire  to  use  Finance  as  a 
financing  vehicle  to  sell  the  Notes  in  the 
United  States  in  no  way  impinge  upon 
the  public  policy  concerns,  such  as 
investor  protection,  that  underlie  the 
Act.  Applicants  believe  that  the  policy 
concerns  \mderlying  rule  3a-6  are 
satisfied  by  the  parent-subsidiary 
relationship  between  the  Bank  and 
Finance  because,  as  a  consequence 
thereof  and  as  a  result  of  the  Deposit 
Agreement,  the  Noteholders  may 
ultimately  look  to  the  Bank  for 
satisfaction. 

3.  Applicants  state  that  the  Bank 
chose  the  proposed  structure  because, 
among  other  reasons,  if  the  Bank  or  one 
of  its  branches  were  to  have 
unconditionally  guaranteed  the 
obligations  of  Finance  to  pay  the  Notes, 
(» to  have  issued  a  letter  of  credit 
supporting  the  Notes,  the  funding  by  the 
issuance  of  such  Notes  would  be  more 
costly  for  the  Bank. 

Applicants  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Finance  and  the  Branch  will  enter 
into  an  Issuing  and  Paying  Agency 
Agreement  with  a  commercial  bank 
pursuant  to  which  the  Branch  will  have 
an  operating  account  with  such 
commercial  bank.  To  this  account 
payments  of  the  proceeds  of  the  sale  of 
the  Notes  to  the  Branch  will  be  made, 
and  from  this  account  the  payments  by 
Finance  or  the  Branch  to  the 
Noteholders  will  be  made  by 
appropriate  debits  or  credits, 
respectively. 

2.  Finance  will  assign  as  security  the 
Deposit  corresponding  to  each  Note  to 
and  in  fovor  of  the  Noteholder.  In  the 
event  Finance  fails  to  pay  a  Note  upon 


maturity,  the  Noteholder  will  be  entitled 
to  receive  payment  by  the  Branch  of  the 
Deposit  corresponding  to  such  Note.  In 
the  event  of  a  default  in  payment  of 
principal  or  interest  (or  any  other 
pajrments  provided  for  in  the  Notes)  on 
any  debt  securities  issued  by  Finance, 
the  Noteholders  will  not  only  be 
entitled  to  receive  payments  by  the         . 
Branch  or  the  Bank  of  the  Deposit 
corresponding  to  such  Note  but  may 
also  enforce  such  rights  in  the 
competent  courts  against  the  Branch  or 
the  Bank  without  first  proceeding 
against  Finance. 

3.  The  Bank  confirms  expressly  in  the 
Deposit  Agreement  that  the 
aforementioned  obligations  of  the 
Branch  to  Finance  and  the  Noteholders 
are  the  Bank's  own  obligations. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garal  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  93-18606  Filed  8-3-93;  8:45  am] 
BHjjNa  eooc  soi»-ei-« 


SMALL  BUSINESS  ADMINISTRATION 

(OMieratlon  of  Diaaeter  Loan  Area  #2669] 

Kansas;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  22, 1993 
and  amendments  dated  July  25, 1  find 
the  counties  of  Dickinson,  Doniphan, 
Douglas.  Geary,  Harvey,  Johnson, 
Leavenworth,  Ottawa,  Riley,  Saline,  and 
Wyandotte  in  the  State  of  Kansas 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  and  severe 
storms  beginning  on  June  28, 1993  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  20, 

1993,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  25, 

1994,  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  suite  102,  Forth  Worth, 
Texas  76155  or  other  locally  announced 
locations.  In  addition,  applications  for 
economic  injiuy  loans  from  small 
businesses  located  in  the  following 
contiguous  counties  may  be  filed  \mtil 
the  specified  date  at  the  above  location: 
Atchison,  Brown,  Butler,  Clay,  Cloud, 
Ellsworth,  Franklin,  Jefferson,  Lincoln, 
Marion.  Marshall,  McPherson,  Miami, 
Mitchell,  Morris,  Osage,  Pottawatomie. 
Reno.  Sedgwick.  Shawnee,  Wabaunsee, 
and  Washington  in  Kansas. 


Any  contiguous  counties  not  listed 
herein  are  covered  under  a  separate 
declaration  for  the  same  oocurrence. 

The  interest  rates  an: 

Percent 

For  physical  damage: 

Homeowners  with  credit 
available  elsewhere  ......  8.000 

Homeowners  without 
credit  available  else- 
where   4.000 

Businesses  with  credit 
available  elsewhere 8.000 

Businesses  and  non-profit 
organizations  without 
credit  available  else- 
where   ^  4.000 

Others  (including  oon- 
profit  oiganizatioiu) 
with    credit    available 

elsewhere  7.62S 

For  economic  injury: 

Businesses  and  small  ag- 
ricultiual    cooperatives 
without  credit  available 
~    elsewhere 4/100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  266906  and  for 
economic  injury  the  niunber  is  793500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008). 

Dated:  July  26, 1993. 
Bernard  Kulik, 

Assistant  Administrator  fm Disaster 

Assistance. 

[PR  Doc.  93-18548  Filed  8-3-93;  8:4S  am) 
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Action  Subject  to  Intargovsmmantal 
Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  action  subject  to 
intergovernmental  review  under 
Executive  Order  12372. 

SUMMARY:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  thirty-three  presently  existent 
Small  Business  Development  Centen 
(SBDCs)  on  January  1. 1994.  Currently 
there  are  57  SBDCs  operating  in  the 
SBDC  program.  The  following  SBDCs 
ere  intended  to  be  refunded,  subject  to 
the  availability  of  funds:  Arizona. 
Arkansas,  CaUfomia,  Colorado,  District 
of  Columbia,  Florida.  (Borgia,  Hawaii. 
Idaho.  Illinois.  Indiana.  Kansas,  Maine. 
Miimesota,  Montana,  Nebraska.  Nevada, 
New  Hampshire,  New  Jersey,  New 
Mexico,  North  Carolina,  North  Dakota. 
Oklahoma,  Oregon,  Pennsylvania. 
Rhode  Island.  South  Carolina.  South 
Dakota,  Tennessee,  Utah.  Virginia, 
Washington,  and  Wisconsin.  This  notice 
also  provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  announcement 
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which  has  bHB  fcmndMd  to  aach  of  tfaft 
SBDCi  tob»nlundML  Ilia  piibUcatian 
is  baing  aada  to  pnnrida  dM  Slate  »in^ 
points  of  contact.  rtasignatHfi  ponaaot 
to  Exacutiva  Order  12372.  and  other 
intoraated  State  and  local  entities,  the 
opportunity  to  comment  on  the 
proposed  refunding  in  accordance  with 
tha  ExKutive  Order  and  SBA's 
regulations  found  at  13  CFR  pait  135. 
DVECnvC  DATE:  Novambar  2. 1993. 
AOINMMCS:  Comments  should  be  I 
addianed  to  Ms.  Johnnie  L  Albertson. 
Associate  Administrator  fioi  SBOC 
Program.  U.S.  Small  Butinaas 
AdministratiaD.  400  Third  Stiaet,  SW.. 
Fifth  Floor.  Washington.  DC  2041& 
(202)  205-6766.  I 

KM  RJRTNEn  MTOMMHON  CONTACn 
Same  as  above.  | 

SUPPLBKNTARV  MPOMMATION:  SBA  is 
bound  by  the  provisions  of  Executive 
Order  12372,  "Intatgoveramental 
Review  of  Federal  Programs."  SBA  has 
proonilgated  regulations  ^wiling  out  its 
obligatiiona  imder  that  Executive  Order. 
See  13  CFR  part  135,  aSsctive 
SeptambarSO,  1983. 

m  accordance  with  these  regulations. 
spedficaDy  f  135.4.  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  thirty- 
three  presently  existent  Small  Business 
Development  Canters  (SBDCs)  for 
refunding.  Also,  published  herewith  is 
an  anBotated  program  announcement 
describing  the  SBDC  prosram  in  detail. 

This  notica  ia  being  puUiahad  four 
months  in  advance  of  the  expected  date 
of  reftmdfaig  these  SBDCs.  Relevant 
information  identifying  these  SBDCs 
and  providing  dieir  ™*iU"e  address  is 
provided  below.  In  addition  to  this 

Eublication.  a  copy  of  this  notice  is 
sing  simultaneously  furnished  to  the 
affected  Slate  single  pmnt  of  contact 
which  haabaaa  astaMidied  under  the 
Executiv*  Order. 

Tha  State  single  points  ol  contact  and 
other  intaseatad  State  and  local  antitiea 
are  expattad  to  advise  die  relevant 
SBDC  of  thair  coBBmanU  regarding  the 
propoaad  refunding  in  writijig  as  soon 
as  poasiUa.  Tha  SBOC  prapoul  cannot 
be  inconsialant  with  any  araa-wida  plan 
provkliiig  aaaiatanca  to  small  business, 
if  thara  ia  ana,  wUch  has  been  adopted 
by  aa  agency  laoognizad  by  tha  State 
goveramaiit  aa  andiorind  to  do  sa 
Copies  of  such  written  cnmments 
should  also  be  famished  to  Ms.  Johnnie 
L.  Albertaon,  Asaodata  Administrator 
for  SBDC  Pto^asB,  U.S.  Small  Boainesa 
Administration.  409  Third  Street,  SW., 
Fifth  FkMT,  WaafatagtoD.  DC  2M14. 
CoaamantawiUba  accepted  by  tta 
relevant  SBDC  and  SBA  for  a  period  of 
120  days  from  tiia  data  of  pidmcalfc»  erf 


this  B0tic8L  Tha  letevaat  SBOC  wiU 
maka  ereiy  efiart  to  accoaamodata  tbeee 
commeBta  dutiag  tha  120-da7  period.  U 
the  conunenta  caanet  ba  accoaaaodatad 
by  the  relevant  SBDC.  SBA  will,  prior  to 
refundii«  ^  SBDC  eidMT  attain 
accooH&odatian  of  any  comnMDts  or 
furnish  an  explanalkai  of  why 
accommodatian  cannot  ba  attained  to 
im  commenter  prior  to  icfcnding  the 
SBDC 

DaacriptioB  af  tha  SBDC  Profram 

The  SBDC  operates  under  the  general 
management  and  oversight  oiSBA,  but 
with  recognition  that  a  poitnarriiip 
exists  between  tha  Agency  and  tha 
SBDC  for  the  detivaiy  of  assiatanoe  to 
the  small  busiaeaa  coaamunity.  SBDC 
services  shall  be  pro^rided  pursuant  to  a 
negotiated  Cooperative  Ag^ment  with 
full  partidpatioD  of  both  parties.  SBDCs 
operate  on  the  basis  of  a  state  plan  to 
provide  assistance  within  a  state  or 
'  designated  geographical  area.  The  initial 
plan  must  have  the  written  approval  of 
the  Governor.  As  a  condition  to  any 
financial  award  made  to  an  applicant, 
non-Federal  funds  must  be  provided 
from  sources  other  than  the  Federal 
GovammenL  SBOCa  (q>erata  undw  the 
provisions  of  Public  Law  96-302,  as 
amended  by  Public  Law  98-395.  a 
Notice  of  Award  (Cooperative 
Agreement)  issued  by  SBA.  and  the 
provisions  of  this  Program 
Announcement. 

Purpoaa  and  Scope 

The  SBDC  Program  is  designed  to 
provide  quality  assistmce  to  small 
businesses  in  order  to  promote  growth, 
expension,  innovation,  increased 
productivity  and  management 
improvement.  To  accomplish  these 
objectives,  SBDCs  Hnk  resources  of  the 
Federal,  State,  and  local  governments 
with  the  resources  of  the  educational 
system  and  the  private  sector  to  meet 
the  specialized  and  complex  needs  of 
the  small  business  community.  SBDCs 
also  coordinate  with  other  SBA 
programs  of  business  development  and 
utihze  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Obiaciivaa 

The  overall  ol^ective  of  the  SBDC 
Program  is  to  leveram  Federal  dollars 
and  resouTGBS  with  mbse  of  the  state, 
academic  community  and  private  sector 
to: 

(a)  StiangithaQ  tha  small  businasa 
community; 

(b)  Coatribule  to  ttia  ecoooaoic  growth 
of  the  commimitiaa  aarvad; 


(c)  Kiaka  assistaBoa  avatlable  to  mora 
small  buiinaiaaa  than  ta  now  posaibla 
with  present  Fadera)  laaonroea; 

(d)  Create  a  btoadar  baaed  delivery 
system  to  the  small  business 
community. 

SBDC  Progyam  Organiialion 

SBDCs  are  organized  to  provide 
maximum  s«-vicas  to  tha  local  small 
business  community.  Tha  lead  SBOC 
receives  financial  assistanca  from  tha 
SBA  to  operate  a  statewide  SBOC 
Program.  In  states  where  mora  than  one 
oiganizatioQ  receivea  SBA  financial 
assistance  to  operate  an  SBDC  each  lead 
SBDC  is  responsible  far  Program 
operations  throughout  a  smcific 
regional  area  to  be  served  oy  tha  SBDC 
The  lead  SBDC  is  raraonsible  for 
establishing  a  networic  of  SBDC 
subcenters  to  offer  service  coverage  to 
the  small  business  community.  The 
SBEXD  network  is  managed  aivd  directed 
by  a  full-time  Director.  SBDCs  must 
ensure  that  at  least  80  percent  of  Federal 
funds  provided  are  used  to  provide 
services  to  small  businesses.  To  the 
extent  possible.  SBDCs  provide  services 
by  enlisting  volunteer  and  other  low 
cost  resources  m  a  statawida  basia. 

SBDC  Services 

The  specific  types  of  services  to  ba 
offered  are  deveh^ied  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indapth. 
high-quality  assistance  to  small  business 
ownws  OT  prospective  small  btisiness 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
Management,  mwketing,  financing, 
accounting,  stn^egic  planning, 
regulatifm  and  taxation,  capital 
formation,  procvirement  assistance. 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  eugi-business,  computer 
application,  business  law  infcmnation, 
and  referral  (any  legal  services  beyond 
basic  legal  information,  and  referral 
require  the  mdorsement  of  the  State  Bar 
Association,)  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  tha  State.  Hw  SBDC 
shall  also  ensure  that  a  full  range  of 
business  development  and  technical 
assistance  snvices  are  made  availd>Ie  to 
small  business  located  terural  areas. 

The  degree  to  i«diich  SBDC  reeources 
are  directed  towarda  ^>ecific  areas  of 
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assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives,  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC, 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  community 
through  the  State  SBDC  network.  As  a 
condition  of  this  agreement,  the  SBDC 
must  perform,  but  not  be  limited  to,  the 
following  activities: 

(a)  The  SBIX]  ensures  that  services  are 
provided  as  close  as  possible  to  small 
business  population  centers.  This  is 
accomplished  through  the  establishment 

'  of  SBCKi;  subsenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC 
utilizes  and  provides  compensation  to 
qualified  small  business  vendors  such 
as  private  management  consultants, 
private  consulting  engineers,  and 
private  testily  laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particularly 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as  well 
as  small  business  groups  and 
associations  to  help  address  the  needs  of 
the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 


Advance  Underitaiidings 

The  lead  SBDC  and  all  SBE)C 
subcenters  shall  operate  on  a  forty  (40) 
hour  week  basis,  or  during  the  normal 
business  hours  of  the  State  or  Host 
Organization,  throughout  the  calendar 
year.  The  amount  of  time  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  shall  conform  to 
the  policy  of  the  Host  organization. 

Dated:  July  27, 1993. 
Enkine  B.  Bowha. 
Administrator. 

AddrsMfla  of  Rslflvut  SBDC  State  Directora 

Mr.  Michael  York,  State  Director,  Maricopa 
Comrnunity  College,  2411  West  14th  Street, 
Tempe,  AZ  85281-6941,  (602)  731-8202 

Ms.  Barbara  Hayes,  State  Director,  California 
Trade  ft  Comm.  Agency,  401  K  Street,  suite 
1700,  Sacramento,  CA  95614,  (916)  322- 
2252 

Ms.  Nancy  Flake,  Director,  Howard 
University,  6th  ft  Fairmount  Street,  NW., 
Washington.  DC  20059,  (202)  806-1550 

Mr.  Hank  Logan,  State  Director,  University  of 
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DEPAinMB<T  OF  TIUNSPOflTATlON 

Ftdwal  Aviation  Adwinlrtittoa 

Approval  of  NolM  CooipainiMly  I 
ProgoMD;  8L  Auguatfna/SL  Johns 
County  Afrport,  St.  AugiMtfeM,  FL 

AQCNCV:  Fadval  AviatiOB 
AdminiJintion,  DCTT.  | 

ACnONC  Notice. 


;  The  Fedmal  Aviatioo 
Adaiinktiatkm  (FAA)  umoutcae  its 
fincbnp  on  tbe  NoieeCo^Mtifaility 
Program  tubmitted  by  the  St. 
AugastiBfli/St.  Johns  CimBty  Airport 
AuUiority  wkIm-  the  prorisioBs  td  title 
I  of  te  Aviatkn  Sdaty  and  Noise 
Abatement  Act  (ANSA)  of  1979  (Puk  L. 
96-193)  ind  14  CFK  pvl  ISO.  Thaae 
findings  m9  mad*  in  reGOgBition  ot  ^ 
descriplian  of  Federal  ano  noofedaeal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  JaBuary  13. 1993.  the 
FAA  determined  that  the  noise  axposuie 
mapa  Hbaitled  by  the  St  Anguslin^St 
Johns  County  Airport  Authority  voder 
part  150  were  in  complisice  vrith 
applicable  requirements.  Ob  July  12. 
1993.  the  Adnunistraior  approved  the 
St.  Aagsetinc/St.  Johns  County  Airport 
Noise  Cerapetibiiity  Program.  Most  of 
the  recwHHwndationg  of  the  program 
were  approved.  No  program  elements 
relating  to  new  or  rvrised  fli^ 
procedures  for  noise  abatement  were 
propoaed  by  the  airport  operator. 
imCTlVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  St.  Augustihe/St 
Johns  County  Airport  Noise 
Compatibility  Program  is  July  12, 1993. 
FOR  RjnniER  MF0AMAT10M  CONTACT: 
Tommy  J.  Pickering,  P.E,  Federal 
Aviation  Administration.  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive.  Suite  IJOi.  Orlando.  Florida 
32827-3596.  (407)  648-6583.        I 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUP9LBIIO(TARY  MFOfUMTION:  This 
notice  aaaouBces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  the  St. 
Auguatioe/St.  Johns  County  Aiipoct. 
effective  July  12. 1993. 

Under  section  104(a)  of  the  Aviation 
Safety  aad  Noise  Abateaunt  Act 
(ASNAl  of  1979  (hereinafter  referred  to 
as  "the  Act"),  ac  ai.-port  operattv  wtio 
has  previously  submitted  a  noise 
exposoae  aiap  may  suhaiit  to  &e  FAA 
a  noise  oompetibihty  piogruB  which 
sets  forth  the  measures  taken  or 
proposed  by  the  airport  operator  lor  the 
reduction  of  existing  nonconqtatible 


UMI 


land  uses  and  preweatioB  of  addititonal 
noncompatible  land  uses  within  the 
area  covered  by  tha  aoisa  exposaza 
mapa.  The  Act  requina  sack  psugiaa*  to 
be  denratoped  in  ooasultatiaB  widi 
interested  and  afiaded  parties  including 
local  cnmM»initiaa>  geaatuiaent  agencies 
airport  users;  aad  FAA  personnel. 
Each  aiipoit  noisa  compatitnlity 
program  davalopad  in  accordaiice  with 
Federal  Aviatkm  Regul^ioBa  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measva  should  be  rscoaniMaded  for 
action.  The  FAA  approval  or 
disapproval  of  FAK  part  150  pro-am 
recommendations  is  oieasuxed 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  Hmited  to 
the  following  determinations: 

a.  The  noise  compactility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150. 

b.  Progjmn  moaanrea  are  reasonaUy 
consistent  with  achieving  the  goals  of 
reducing  eadsting  nontximpatible  )&ad 
uses  around  the  nrport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  imdue  burden  on  iaterstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  dassea  of  aeroBautical  users, 
violate  the  terms  of  airport  ^ant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  maasiues  relating  to  the 
use  of  fl^t  pocedures  can  be 
implemented  within  the  period  covered 
by  the  program  virithout  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  contiet  systems, 
or  adversety  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

SpeciHc  limitatioos  with  respect  to 
FAA's  approval  of  an  airport  noise 
con^Miibility  program  are  delineated  in 
FAR  part  150,  §130.5.  Approval  is  not 
a  determination  cooceming  the 
acceptability  of  tand  oses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  eovironmantal 
assessment  of  die  propoead  action. 
Approval  does  not  constitute  a 


commitment  by  the  FAA  to  financially 
assist  in  the  implefDeatation  of  the 
program  nor  a  detarmination  that  all 
measures  covered  by  the  pro-am  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought. 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
OfHce  in  Oriando.  Florida. 

The  St.  Augustine/St.  Johns  County 
Airport  Authority  submitted  to  the  FAA 
on  December  9, 1992,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  August  1, 1390  throu^ 
December  6, 199Z.  The  St.  Augustine/St 
Johns  County  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  13. 1993. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
February  1, 1993. 

The  St.  Augustine/St  Johns  County 
Airport  study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjaceiU  jurisdictions  frc»n  the  date 
of  study  completion  to  the  year  1997.  It 
was  requested  tbhat  FAA  evaluate  and 
appcove  this  material  as  a  noise 
compatibility  program  as  described  in. 
section  104(b)  o£  the  AcL  The  FAA 
began  its  review  of  the  pro-am  on 
January  13, 1993,  and  was  required  by   ' 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  ooise  control^  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  ba 
deemed  to  be  an  approval  of  such 
program. 

The  submrtted  program  ccmtained 
eleven  (11>  prop<ned  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effectivB 
July  12, 1993. 

Outright  approval  was  granted  for 
seven  (7)  of  the  eleven  (11)  specific 
program  elements.  Two  (2)  elements 
were  approved  in  part,  no  action  was 
taken  on  one  (1)  element,  and  one  (1) 
element  was  disapproved  for  the 
purposes  of  part  150.  The  approval 
action  was  for  the  Collowing  program 
elements: 
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Noise  Abatement  Control  Measures 


Measure 


Description 


NCP  pages 


Itemi 


Item  2 


Items 


ttem4 


Items 


Item  6 


The  Airport  Autnrtty  recognizes  FAA  FAR  part  36  requirements 
and  the  new  national  noise  policy  as  it  relates  to  tfw  [iliimii 
out  of  operations  by  Stage  2  aircraft  weighing  over  75,000 
pounds  (14  CFR  part  91).  FAA  Action:  No  action  Is  needed 
on  an  individual  airport  t>asis  to  implement  this  rrieasure.  The 
phaseout  of  operations  by  Stage  2  aircraft  weighing  over 
75,000  pounds  is  part  of  FAA's  nationwide  noise  oompatfbiMy 
efforts. 

Aspart  of  its  Master  Plan  Update,  the  Airport  Authority  win  dose 
Runway  2-20.  This  will  eliminate  flight  trades  associated  with 
this  runway  that  place  aircraft  over  residential  areas. FAA  Ac- 
tion: Disapproved  for  purposes  of  part  150  because  Rurtway 
2-20  is  proposed  to  be  dosed  for  reasons  other  t«n  noiee. 
Furtt^rrrxxe,  it  Is  not  dear,  based  on  the  NEM  contours,  that 
the  shiftino  of  traffic  from  Runway  2-20  to  Runway  8-^4  has 
an  overall  bertefidal  result.  This  disapproval  does  not  affect 
the  potential  closure  of  Runway  2-20  for  other  reaaone. 

The  Airport  Authority  will  poet  FAR  §91.53  and  NBAA  approach 
and  departure  procedures  and  will  request  tturt  pilots  of  turtx>- 
)et  and  turt>oprop  aircraft  use  these  procedures.  FAA  Action: 
Approved  as  a  voluntary  measure.. 

Preferential  arrival,  departure,  and  touch-artd-go,  and  special 
application  flight  trades  will  be  reconrwnended  on  a  voluntary 
basis.  FAA  Action:  Approved.  The  proposed  trades  wHI  reduce 
the  number  of  flights  over  residential  areas  as  much  as  prac- 
ticable.. 

Jet  maintenance  runnip  is  the  largest  noise  contributor  at  the 
airport  and  was  frequently  mentioned  during  public  meetings. 
The  Airport  Authority  Ins  conducted  a  supplemental  noise 
ar>alysi8  using  NOiSEMAP  to  assess  the  oinup-genereted 
noise  levels,  since  INM  is  not  designed  to  do  so.  Grumman 
will  firwnce  a  hush  house  that  will  be  tHjiK  in  the  northeast 
corr>er  of  the  airport  far  from  noise  sensitive  areas  to  reduce 
this  impact  FAA  Action:  Approved.  This  measure  «MI  be 
furxtod  soleiy  by  the  Grumman  Corporation. 

The  Airport  Authority  intends  to  activate  Vne  air  traffic  control 
tower  (ATCT)  located  at  tf>e  Goimman  Corporation  fadWy  as 
a  non-federal  tower  to  fadiitate  airport  operatiorw  and  safety. 
When  the  ATCT  is  activated,  this  measure  will  establish  air 
traffic  control  tower  procedures  wtiich  will  eruibie  tower  per- 
sonnel, as  a  secondary  duty  to  airport  operations,  to  monitor 
a  Fly  Neigf>borty  Program.  The  Authority  will  wortc  with  local 
pilots  and  tenants  to  develop  Ry  Neighborly  Program.  The 
Program  is  designed  to  dired  aircraft  away  from  noise  serv 
sitive  areas,  and  request  that  pilots  fly  noise  abatement  pro- 
cedures according  to  the  Noise  Compatibility  Program.  FAA 
Action:  Approved.  The  control  tower's  primary  function  is  to 
fadiitate  airport  operabons  and  aircraft  safety.  As  weather 
arxJ  workload  pennit,  tower  persormei  would  monitor  trafftc 
arKJ  reconrwneiKl  preferential  flight  trades  to  minimize 
overflights  of  noise-sensitive  areas.  This  approval  is  limited  to 
control  tower  nx>nitor1r>g  of  tfie  noise  abatennent  program  arxJ 
is  not  related  to  activatiexi  of  the  non-Federal  tower.  The  Air- 
pext  Authority  retains  fuN  atiifx>rity  to  activate  the  tower  as  a 
non-federal  fadlity  outsiele  ttie  part  150  program. 


Part  It:  pgs.  3-3, 4-1;  and  Table  4-3. 


Part  t:  Exhibits  2-5,  2-6,  and  2-7;  Part  It:  pgt.  »-8.  4-1.  4-2. 
Table  4-3,  Exhibits  5-3  and  &-4. 


Part  II:  pgs.  3-4, 4-2;  and  Table  4-3 


Part  H:  pgs.  4-2  and  4-6;  Tables  4-1  and  4-2;  and  Exhibits  4- 
2.  4-3.  and  4-4 


Part  k  pg.  4-13;  Part  II: 
Table  4-3. 


pgs.  3-7.  3-e.  4-7.  Exhibt  4-1.  and 


Part  II:  pg.  3-8,  4-7.  and  Table  4-3. 


Land  Use  Measures 

[Mitigating  f^se  Control  Measures] 


Measure 


Description 


NCP  pages 


Itami 


Land  use  compatit>ility  strategies  recommend  that  tt>e  Noise  Ex- 
posure Maps  developed  under  tt>e  part  150  Program  be  in- 
corporated into  St.  Johns  Cexintys  Comprehensive  Plan  and 
Land  Development  Code,  and  that  the  City  of  St.  Augustine 
and  St.  Johns  County  establish  an  Intergovernmental  Coordi- 
nation Element  to  indude  a  specific  requtrenrtent  that  a  rep- 
resentative from  the  Airport  Authority  be  Induded  in  site  re- 
view of  developnrtent  in  proximity  to  the  airpext.  FAA  Action: 
Approved. 


Part  II:  pgs.  3-9,  3-10,  4-14,  4-15,  and  Table  4-4. 
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Land  Use  Measures— Continued 

[Mitigating  NoiM  Control  Measures] 


Description 


NCP  pages 


Item2 


Items 


It  Is  recommended  that  the  St  Johne  County  zoning  and  noiee 
oranancee  be  updated  to  change  vacant  devetopabte  prop- 
ttf  zoning  within  the  airport  environs  or  wttNn  the  DNL  65 
nolee  contour  to  a  compatible  land  use.  to  not  aUow  cumu- 
lative zoning  around  the  airport,  and  to  protect  approaches 
from  hazards  to  navigation  by  regulating  heights  of  sinictures. 
ttw  proUferaHon  of  objects  that  wM  emit  electromagnetic  Inter- 
farenca.  smoke  or  window  glare  due  to  architectural  design. 
FAA  AcUon:  Approved  in  pari  Approval  with  respect  to  the 
elimination  of  residential  uses.  This  approval  does  not  extend 
to  approvir>g  the  zor^ng  of  wetiarxte  for  corrvnerciai,  irxjustrlai 
or  manufacturing  usee.  Wetlands  provide  valuable,  Importanl 
ecological  functions.  The  FAA  erxxxirages  the  County  to  es 
tiMbh  zoning  which  protects  both  wetlands  and  noiee  oom- 
paHbUlty.  Furthermore,  only  tfiose  portions  of  the  measure 
pertaining  to  noise  cofTtpatit>ility  are  approved  for  part  150 
purpoeea.  Thoee  segments  of  the  measure  pertaining  to  navi- 
gational hazards,  electromagnetic  emissions,  and/or  visual 
Impacts  ars  addressed  under  other  FAA  regulationa  such  as 
part  77  (Imaginary  Surfaces)  anti  are  not  approvable  for  part 
150  purposes.  Disapproval  of  those  recommendations  per- 
taining to  hazards,  emissions,  or  Impacts  should  not  be  corv 
strued  as  a  determinatior  regarding  the  benefits  to  aviation 
safety  tfud  these  recommendations  would  provide.  Local  gov- 
ernments retain  the  right  to  implement  these  aviation  safety 
measures  outside  of  the  part  150  program. 

EstaMsh  a  noise  disclosure  program  to  record  the  noise  expo- 
sura  maps  In  the  public  records,  to  provide  realtors  with  a 
copy  of  the  noise  exposure  maps,  and  to  require  e  noise  dis- 
closure statement  tor  the  sale  of  residentiai  properties,  for 
new  residentiai  oonstaiction,  and/or  for  alterations  to  existing 
structures  located  within  or  in  cloee  proximity  to  the  five-year 
noiee  expoeure  map.  FAA  Acton:  Approved.  This  measure  is 
wHhin  the  authority  of  local  governments.  The  nteasure  would 
aiert  potential  occupants  of  homes  In  the  vicinity  to  the  exlst- 
of  tfie  airport  and  current  and  forecast  noise  exposure 


Part  II:  pgs.  3-10,  3-11,  4-15;  Tables  »-2,  3-3,  and  4-3 


Part  II:  pgs.  3-11,  3-12,  4-15,  and  Table  4-4 
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Land  Use  Measures— Continued 

(Mitl0allng  NoIm  Conkol  MMNUf*^ 


MMSura 


OMoriplion 


NCP 


Item  4 


Items 


Purchase  devetopable  undeveloped  prapeily  located  wiMn  ttte 
DNL  65  contour  that  Is  sublect  to  local  regUalions  ItMt  allow 
noncompeMNe  land  uses  end  ^if^&i  can  be  acquired  without 
condscnnelon.  M  land  acquicition  cannot  t)e  accomplished  tor 
iMMMuaiMSIits  Mcanl  praperty  within  the  DNL  65  Contour, 
niiiliainn  aeeemsnls  for  noise  will  be  pursued.  The  Airport 
Auiwrtty  Is  anUdpaHno  Federal  funding  aa  a  source  ol  money 
to  accomplish  this  measurs.  FAA  AcSon:  Approvsd  In  pari 
>^ip(Oval  wMh  respect  to  the  prswsnion  o(  fuhse 
noncompadble  land  uses.  This  approval  does  not  extend  to 
approving  the  conversion  of  wetlands  to  commercial,  Indus- 
trial or  manufacturing  uses.  Any  application  for  Federal  assist- 
ance for  land  acquisition  would  be  subisct  to  an  assessmsnt 
of  potential  weMertd  Impacts  and  a  Federal  finding  that  thers 
Is  no  pracScal  attamaltwe  to  constnjction  in  viwtiands  end  that 
the  propoeal  Indudss  an  practicable  measures  to  minimize 
harm  to  wetlands.  In  addition,  H  must  be  shown  that  purchase 
is  necessary  to  prsvsnt  ImmirMnt  conversion  of  the  property 
to  uses  Incompatible  with  the  airport. 

Purchase  nonoompalibie  resideniiai  property  located  within  the 
DNL  65  contour.  After  purchase,  propeity  wouxj  be  resold 
with  avigation  easeinents  and  deed  restrictions  that  permit 
only  noise  compatit)ie  land  uses.  If  rtoncompatible  property 
carmol  be  acquired,  avigation  easements  for  noise  will  be 
pursued.  FAA  AcOon:  Approved.  FAA  requires  ttie  Airport  Au- 
ttxxity  to  ensure  that  proceeds  from  the  sale  of  ttiis  property 
are  retmbursed  to  the  FAA.  In  lieu  of  payment  of  money  to 
the  FAA.  the  Airport  Authority  should  invest  in  other  noiee 
compatibility  projects  that  era  eligible  urxler  FAA's  Airport  Im- 
provement Program.  This  approval  does  not  exterxj  to  estab- 
lishing commercial,  industrial,  or  marHjfacturing  activities  in 
weltamto  wNhin  the  DNL  65  contour.  FAA  encourages  local 
govemmsnt  to  propose  deed  restrictiorw  that  protect  the  eco- 
logical integrity,  function,  and  values  of  wetlands  within  the 
DNL66contou. 


Part  U:  pgs.  3-12,  4-15, 4-16.  EiMbil  4-7,  «id  TaMa  4-4 


Part  II:  pgs.  y-^2,  3-13,  4-16,  Tabis  4-4,  EiMbMs  4-6  artd 
7. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  July  12, 1993. 
llie  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comptiaing  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  the 
administrative  offices  of  the  St 
Augustine/St.  Johns  County  Airpwt 
Authority. 

Issued  in  Orlando.  Florida  on  July  23, 
1993. 

Oiaiies  E.  Blair, 

Managa;  Orlando  Airports  District  Office. 
[PR  Doc  93-18564  Filed  »-3-93: 8:45  am] 
BiLUNO  cooe  4sts-i»ei 


[Summary  Netica  Na  P&'W-SS] 

Patitkmt  for  EMmpMon;  SumnMry  of 
PatWont  Roeohwd;  D(«po«ittorw  of 
Petitions  Issuod 

AQENCV:  Federal  Aviati<» 
Administratirxi  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  correctiiMas. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
roust  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  24, 1993. 
A0DIS88E8:  Said  comm«its  on  any 
petition  in  triplicate  to:  Federal 
Aviati(ui  Administration,  Office  of  the 


Chief  Counsel,  Attn:  Rule  Dod^at  (AGC- 

10).  Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  dispositioa  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  015G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  tel^kbone  (202) 
267-3132. 

FOR  FURTHER  MFORHAHON  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  July  28, 
1993. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulatioas. 

Docket  No.:  26302 


41550 


Fwkral  Register  /  Vol.  58,  No.  148  /  Wednesday,  August  4.  1993  /  Notices 


Petitioner:  FlightSefiBty  International 

Sections  of  the  FAR  Afiiected:  14  CFR 
135.293: 135.297;  135.299;  135.303; 
135.337; andpart  121,  Appendix H 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5241.  which  allows  FlightSafety 
International  to  offer  contract  pilot 
training  services  to  part  135  certificate 
holders  who  operate  turbojet/ 
turboprop  aircraft,  including  turbine- 
powered  rotorcraft. 

Docket  No.:  27307 

Petitionw:  Comair,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e)(l)(i];  121.433(c)(1)  (i)  and 
(iii);  121.440(a):  121.441(a)(1)  and 
(b)(1);  and  part  121,  Appendix  F 

Description  of  Relief  Sou^t:  To  allow 
Comisir  to  restructure  its  recurrent 
training  program,  including  its  annual 
simulator/aircraft  proficiency  check 
program,  transition  into  a  Single  Visit 
Recurrent  Training  or  Single  Visit 
Training,  and  eventually  transition 
into  the  Advanced  Qualification 
Program  as  described  in  AC  120-54. 

Docket  No.:  27323 

Petitioner  Mr.  Russel  H.  Rickard 

.Sections  of  the  FAR  Affiacted:  14  CFR 
121.383(c) 

Description  of  Relief  Sought.  To  allow 
Mr.  Richard  to  serve  as  a  pilot  in  part 
121  air  carrier  operations  after  his 
60th  birthday.  i 

Docket  No.:  27337  ! 

Petitioner:  Mr.  Charles  D.  Scott 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
Mr.  Scott  to  serve  as  a  pilot  in  part 
121  air  carrier  operations  after  his 
60th  birthday. 

Docket  No.:  27339 

Petitioner:  Mr.  L.  W.  Rausch 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
Mr.  Rausch  to  serve  as  a  pilot  in  part 
121  air  carrier  operations  after  his 
60th  birthday.  i 

Docket  No.:  27348  I 

Petitioner:  Northeast  Express  Regional 
Airlines  ^^ 

Section  of  the  FAR  Affected:  14  CFR 
61.57(e)(l)(i);121.433(c)(l)(iii); 
121.440(a)(1)  and  (b)(1);  135.293(b); 
135.297(a)  and  (c)(1):  135.299(a):  part 
61,  Appendix  A;  and  part  121, 
Appoidix  F 

Descriotion  of  Relief  Sought:  To  allow 
Nortneast  Express  Regional  Airlines, 
dba  Northwest  Airlink,  to  transition 
into  a  single  visit  recurrent  training 
program  or  a  single  visit  training 
program,  and  eventually  into  the 
Advanced  Qualification  Program  as 
described  in  AC  120.54. 


Docket  No.:  27350 

Petitioner  Mr.  Daniel  Lawson      

Sections  of  the  FAR  Affiscted:  14  CFR 

121.383(c) 
Description  of  Relief  Sought:  To  allow 

Mr.  Lawson  to  serve  as  a  pilot  in  part 

121  air  carrier  operations  after  his 

60th  birthday. 
Docket  No.:  27351 

Petitioner  Mr.  James  Hall  

Sections  of  the  FAR  Affiected:  14  CFR 

121.383(c) 
Description  of  Relief  Sought:  To  allow 

Mr.  Hall  to  serve  as  a  pilot  in  part  121 

air  carrier  operations  after  his  60th 

birthday. 

Dispositions  of  Petitions 

Docket  No.:  25501 

Petitioner:  Tridair  Helicopters.  Inc^ 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5025,  to  include  the  installation  of 
two  Allison  Model  250-C20R  turbine 
engines,  in  lieu  of  the  single  Allison 
Moidel  250-C30P  turbine  engine  in  a 
Bell  Model  206L~4  helicopters, 
subject  to  all  conditions  and 
limitations  of  Exemption  No.  5025. 

Grant,  July  23. 1993,  Exemption  No. 
5025 A 

Docket  No.:  26645 

Petitioner  Memphis  Soaring  Society, 

Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

61.118 
Description  of  Relief  Sought/ 

Disposition:  To  allow  private  pilots  to 

log  the  flight  time  accumulated  while 

towing  gliders  for  Memphis  chapter 

members. 
Grant,  July  26, 1993.  Exemption  No. 

5694 

|FR  Doc.  93-18562  Filed  8-3-93;  8:45  am] 
aaxMe  oooi  4si»-ts-ii 


Devicss  That  Prevent  Blocked 
Channels  Used  In  Two-Way  Radio 
Communications  Du«  to  Simultaneous 
Transmissions 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availabihty. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  technical  standard  order 
(TSO)  pertaining  to  devices  that  prevent 
blocked  channels  used  in  two-way  radio 
communications  due  to  simultaneous 
transmissions.  The  proposed  TSO 
prescribes  the  minimum  performance 
standards  that  devices  for  preventing 
blocked  channels  use  in  two-way  radio 


communications  due  to  simultaneous 
transmissions  must  meet  in  order  to  be 
identified  with  the  marking  'TSO- 
C122." 

DATES:  Comments  must  be  received  on 
or  before  October  29. 1993. 
ADDRESSES:  Comments  on  the  proposed 
technical  standard  order  should  identify 
the  TSO  file  number  and  be  sent  to: 
Technical  Analysis  Branch.  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service— File  No.  TSO- 
C122,  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW., 
Washington.  DC  20591.  Or  deliver 
comments  to:  Federal  Aviation 
Administration,  room  804,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch,  AIR-120.  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9546, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interest  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  804.  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

The  aviation  communications  system' 
includes  ground-based  and  airborne 
receiving  and  transmitting  equipment 
that  provide  air-to-ground,  ground-to- 
air,  air-to-air.  and  ground-to-groimd 
voice  and  data  communications. 

Disruption  to  voice  communications 
in  the  ATC  system  presents  the 
potential  for  degrading  flight  safety. 
Although  these  commimication 
disruptions  may  occur  in  areas  where 
traffic  density  is  low,  the  growth  of  air 
traffic  (and  communications)  has 
increased  the  number  of  disruption 
incidents.  Equipment  that  would  be 
approved  under  this  TSO  is  intended  to 
minimize  communication  disruptions 
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caused  by  simultaneous  voice 

transmissions. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C122 
may  be  obtained  by  contacting  the 
person  listed  under  "FOR  FURTVIER 
INFORMATK>N  CONTACT."  TSO-C122 
reference  RTCA.  Inc.,  RTCA/DO-209, 
dated  April  25, 1992,  for  minimum 
performance  standards;  RTCA/DO- 
160C,  dated  December  4. 1989,  for  the 
environmental  standard;  And  RTCA/ 
DO-178B,  dated  December  1, 1992,  for 
the  computer  software  requirements. 
RTCA  documents  may  be  purchased 
from  RTCA.  Inc.,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC.  20036. 

Issued  in  Washington,  DC  on  July  27, 1993. 
AbbMARisvi. 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  93-18563  Filed  8-3-93;  8:45  am] 
MUINO  CODE  4tie-tt-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Erie 
County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Noticeof  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Erie  Coimty,  Pennsylvania 
FOR  FUTURE  WIFORMATION  CONTACT:  Mr. 
John  Gemer,  District  Engineer,  Federal 
Highway  Administration,  Courthouse 
and  Federal  Building,  228  Walnut 
Street,  P.O.  Box  1086,  Harrisburg, 
Pennsylvania  17108-1086,  Telephone 
(717J  782-3411  or  William  G.  Petit,  P.E., 
Design  Services  Engineer,  Pennsylvania 
Department  of  Transportation,  1140 
Liberty  Street,  Franklin,  PA  16323, 
Telephone  (814)  437-4270. 
SUPPLEMENTARY  MFORMATION:  The 

FHWA.  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  develop 
the  Erie  Area  East-Side  Access  Study. 
The  purpose  of  this  study  is  to  improve 
access,  iinprove  safety  and  reduce  road 
network  congestion  between  the  Lake 
Erie  waterfront  and  Interstate  Route  90 
on  the  east  side  of  Erie.  The  length  of 
the  study  area  is  approximately  six 
miles.  Transportation  improvement 
alternatives  will  include  (1)  upgrade 
existing  roadway  facilities;  (2) 
constructi(Hi  of  a  roadway  alignment  on 
a  new  location;  (3)  mass  transit 
improvements  (new  facilities  and/or 


upgrade  existing  facilities);  and  (4) 
multi-modal  facilities.  A  "No-Action" 
alternative  will  also  be  evaluated.  This 
study  will  be  conducted  in  two  phases. 
Phase  I  will  include  Public 
Coordination,  Project  Scoping, 
Summarizing  Findings  of  the  Needs 
Analyses,  and  Developing  a  Preliminary 
Alternatives  Analysis.  Phase  II  will 
include  a  road  network  and/or  Corridor 
Location  Design  Study,  Environmental 
Impact  Statement,  section  4(f) 
Evaluation,  and  Public  and  Agency 
Coordination.  All  work  will- be 
performed  in  accordance  with  the 
PennDOT  Highway  Project 
Development  Process  and  all  applicable 
and  FHWA  policies  and  procedures  as 
set  forth  in  PennDOT  Design  Manuals 
and  Directives. 

Proposed  access  improvements  will 
be  consistent  with  solving  deficiencies 
that  exist  in  capacity,  safety  and  access 
as  described  in  the  previously 
completed  Erie  East  Side  Needs 
Analysis  developed  for  the  Erie  County 
Department  of  Planning  and  will 
support  County  and  local  municipal 
Comprehensive  Plans.  The 
Transportation  needs  are: 

•  Improved  capacity  of  existing 
transportation  system  to  support 
existing  and  planned  growth. 

•  Localized  improvements  to  the 
existing  street  system  to  reduce  high 
accident  rates. 

•  Increased  mass  transit  service  in 
portions  of  the  study  area  to  serve 
existing  and  planned  growth. 

The  area  to  be  studied  for 
improvements  encompasses  portions  of 
the  City  of  Erie,  Lawrence  Park 
Township,  Millcreek  Township, 
Wesleyville  Borough  and  Harborcreek 
Township  in  Erie  County.  Pennsylvania. 
It  is  boimded  to  the  north  by  Lake  Erie, 
to  the  south  by  Interstate  Route  90,  to 
the  east  by  Hannon  Road  and  to  the 
west  by  Pine  Avenue  and  State  Street. 

The  following  environmental  areas 
will  be  investigated  for  EIS  preparation; 
traffic;  air  quality:  noise  and  vibration; 
surface  water  resources;  aquatic 
environments;  floodplains. 
groundwater;  soils  and  geology; 
wetlands;  vegetation  and  wildlife; 
endangered  species;  agricultural  lands 
assessment;  visual;  socioeconomics  and 
land  use;  construction  impacts;  energy; 
municipal,  industrial,  and  hazardous 
waste  facilities;  historic  structures  and 
archeological  sites;  section  4(f) 
evaluation;  and  wild  and  scenic  rivers. 

A  series  of  public  meetings  will  be 
held  in  the  project  area  beginning  in 
May,  1993.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be 


available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  PennDOT  or  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  High%v8y  Planning 
and  Construction.  The  regulatioas 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  22, 1993. 
George  L.  Hannoa, 

Assistant  Division  Administrator,  Harrisburg, 
Pennsylvania. 
(FR  Doc.  93-18504  Filed  8-3-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirementa  Submitted  to  0MB  for 
Review 

July  28, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasiuy  Aimex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0126. 

Form  Number:  IRS  Form  1120-F. 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  of  a 
Foreign  Corporation. 

Description:  Form  1120-F  is  used  by 
foreign  corporations  that  have 
investments,  or  a  business,  or  a  branch 
in  the  U.S.  The  IRS  uses  Form  1120-F 
to  determine  if  the  foreign  corporation 
has  correctly  reported  its  income, 
deductions,  and  tax,  and  to  determine  if 
it  has  paid  the  correct  amoimt  of  tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18.000. 
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Estimated  Burden  Houn  Par 
ReMpondent/Recardkeeper. 
Rscordk— ping    103  hours,  47  minutes. 
Lesming  about  the  law  or  die  fonn — 39 
hours.  53  minutes.  Prsporing  the  form — 
70  hours,  19  minutes.  Copying, 
assembling,  and  sanding  ^  form  to  the 
IRS— 7  hours,  47  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,991.860  hours. 

Qearance  Officer  Garridc  Shear  (202) 
622-3869.  Internal  Revenue  Serrice, 
Room  5571. 1111  Qmstitutioo  Avuiue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sundsrhauf . 
(202)  395-6880,  Office  (^Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Law  K.  HoUaad, 

Departmental  ReportM,  Maxtaguaeat  Officer. 
(FR  Ooc  9^-18499  Filed  a-3-«3;  8:45  ami 

SN.UNO  coos  ' 


Pubilc  Information  CoHection 
RaqukwiMnts  Submitted  to  OMB  for 


July  28, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  M>tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hated.  Comments  reoarding  this 
information  collection  shoiud  be 
addressed  to  the  C^4B  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  oi  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

U3.  Customs  Servioe 

OMB  Number  1515-0002. 

Form  Number  CP  7507. 

Type  of  Review:  Extension. 

Title:  General  Declaration  (Outward/ 
Inward). 

Description:  CF  7507  allows  the  agent 
or  pilot  to  make  antry  or  exit  of  the 
aircrafk  as  required  b^  statute.  The  form 
is  used  to  document  deerance  by  the 
arriving  aircraft  at  the  required 
inspection  fodhtiee  and  inflections  by 
appfoptiale  regulatory  staA 

Respondents;  Businesses  or  other  for* 
profiL 

Estimated  Number  of  Respondents: 
500. 

Estimated  Bunien  Hours  Fer 
Remmdent:  5  minutes. 

netpiency  of  Response:  On  occasion. 

Estimeited  Total  Reporting  Burden: 
124.950  hours. 


Clearance  Officer  Ralph  Meyer,  (202) 
927-1552.  U.&  Customs  Service, 
Papal  work  Managemsnt  Branch,  Room 
6316. 1301  Omstitution  Avenue,  NW., 
Washinston,  DC  20229. 

OMB  Reviewer:  I^lo  Sunderhauf. 
(202)  395-6880.  Office  of  Managemmt 
and  Budget.  Room  3001,  New  Executive 
Office  Building.  Wellington,  DC  20503. 
lafaT  Ban— J. 

Departmental  Beperts,  Monagetnent  Officer. 
(FR  Doc  93-18300  Filad  8-3-93;  8:45  am] 
sajjNocooe  ii  ■  f 


Public  Information  Collection 
Raqukamanta  Submittad  to  OMB  for 
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July  28, 1993. 

The  Departm«it  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwoik  Reduction  Act  of  1980. 
Puhlic  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shomd  be 
addressed  to  the  GMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Custinna  Service 

Ohm  Number  New. 

Form  Number  None. 

Type  of  Review:  New  collecti(Hi. 

Title:  Trade  Survey  on  Electronic 
Invoicing. 

Description:  Customs  Service  will 
survey  the  importing  community  to 
assist  in  identifying  the  state  of  the 
market,  user  needs  and  expectaticHis. 
market  potential,  barriers  and 
incantivea,  and  necessary  programming, 
training  and  equipment  resources 
required  for  the  expansion  of  the 
electronic  invoicing  program. 

Respondents:  Businesses  or  other  £(ff- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

nequency  of  Response:  Other  (One- 
Time). 

Estimated  Total  Reportiitg  Burden:  63 
hours. 

Clearance  Officer  Ralph  Meyer.  (202) 
927-1552,U.S.  Customs  Service, 
Paperworic  Management  Branch,  Room 
6316 1301  Constitution  Avenue,  NW.. 
Washinston,  DC  20229. 

OMB  Reviewer  Milo  Sunderiiauf , 
(202)  395-6880.  Office  of  Management 


and  Budget,  Room  3001,  New  Executive 

Office  Building.  Washington.  DC  20503. 

LoisICHoUand. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  93-18501  Filed  8-3-93;  8:45  ami 
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UNITED  STATES  COMMiSSION  ON 
IMPROVINQ  THE  EFFECTIVENESS  OF 
THE  UNITED  NATIOflS 

MaaUng 

AGENCY:  United  States  Commission  on 
Improving  the  Effectiveness  of  the 
United  Nations. 
ACTION:  Notice  of  public  meeting. 

SUyUARY:  The  purpose  of  this  meeting 
is  to  vote  on  the  Commission's  final 
report.  The  meeting  is  a  continuation  of 
the  July  26, 1993  meeting.  The 
Commission  is  unable  to  defer  this 
meeting  to  provide  the  customary  15- 
day  advance  notice  because  of  the  press 
of  deadlines. 

DATES:  August  5, 1993, 10  a.m.  to  1  pjn. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2186  of  the  Raybum  House  Office 
Building,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  OXeary,  Administrative 
Officer,  1825  Connecticut  Avenue,  Ste. 
1011,  Washington,  DC  20009:  (202)  673- 
5012:  telefax:  (202)  673-5007. 

Dated:  July  30, 1993. 
Gregory  Wier^rnski, 

Executive  Director. 

[FR  Doc  93-18599  Filed  fr-3-93;  8:45  am] 

BlUJNaCOOCi 


OFRCE  OF  THE  UNn^O  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-75) 

Section  306  Ravtew  of  tha  U.8.-Japan 
Supercomputer  Agraamant 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  comments 
by  Friday,  October  1, 1993  in 
connection  with  section  306  review  of 
implementatirai  of  the  U.S.-Japan 
Supercomputer  Agreement. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
seeking  the  views  of  interested  parties 
on  the  implementation  by  the 
Government  of  Japan  of  the  U.S.-Japan 
Supercomputer  Agreement  (Agreement). 
The  review  will  assess  all  fiictors 
relevant  to  the  implementation  of  tha 
Agreement  by  the  Govwnment  of  Japan. 
It  will  in  particular  assess  whether 
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current  and  upcoming  Japanese 
Government  procurement  of 
supercomputers  is  being  carried  out  in 
accordance  with  the  provisions  of  the 
Agreement.  USTR  is  especially 
interested  in  the  experience  and  views 
of  those  companies  participating  in 
Japanese  Government  supercomputer 
prociirement  imder  the  supplementary 
budget  of  the  current  Japanese  Fiscal 
Year  (April  1, 1993-March  31, 1994). 

FURTHER  WFORMATION  CONTACT:  For 
information  concerning  the  review, 
contact  David  A.  Gutschmit,  Office  of 
Japan  and  China.  USTR,  (202}  395-5070 
or  Laura  B.  Sherman,  Office  of  the 
General  Counsel.  USTR.  (202)  395- 
3150.  For  information  concerning  filing 
procedures  contact  Dottle  Balaban. 
Office  of  the  General  Counsel,  USTR 
(202)  395-3432. 

SUPPLEMENTARY  INFORMATION:  On  June 
16, 1989.  USTR  initiated  an 
investigation  under  section  302(b)(1)  of 
the  Trade  Act  of  1994,  as  amended, 
concerning  Japan's  government 
procurement  practices  with  respect  to 
supercomputers  (54  FR  26137).  These 
practices  had  been  identified  on  May 
26, 1989  as  "priority  practices"  of  a 
"priority  country"  under  section 
310(a)(1)  of  the  1974  Trade  Act,  as 
amended.  Subsequent  to  the  initiation 
of  the  investigation,  the  United  States 
sought  to  negotiate  an  agreement  with 
Japan  to  replace  a  1987  supercomputer 


agreement,  under  which  no  foreign 
supercomputers  had  been  procured. 

On  June  15. 1990.  USTR  concluded 
with  Ae  Government  of  Japan  and 
exchange  of  letters,  with  attachment  (the 
1990  Supercomputer  Agreement),  to 
replace  the  1987  agreement.  The  1990 
Agreement  specifies  detailed  procedures 
the  Government  of  Japan  agreed  to  use 
in  government  procurement  of 
supercomputers.  The  Japanese 
Government  committed  that  its 
purchasing  entities  would  follow  open, 
competitive  and  transparent  procedures 
in  acquisitions.  These  procedures 
include  the  establishment  of  a  bid 
protest  system.  Copies  of  the  1990 
Agreement  are  available  in  the  USTR 
Reading  Room  (room  101). 

Reflecting  grave  concern  that  Japan 
may  not  be  adhering  to  the  terms  of  the 
1990  Supercomputer  Agreement,  the 
United  States  Trade  Representative 
announced  on  April  30, 1993  that  USTR 
would  imdertake  a  special  review  imder 
section  306  of  the  Trade  Act  of  1974.  as 
amended,  of  Japanese  actions  under  the 
Agreement.  In  the  coiuse  of  the  review, 
USTR  will  evaluate  Japanese 
Government  implementation  of  the 
Agreement  to  date,  and  will  closely 
scrutinize  Japan's  conduct  in  each  of  the 
supercomputer  procurements  upcoming 
diuing  the  current  Japanese  fiscal  year 
(April  1, 1993-March  31. 1994).  Based 
on  this  review  and  the  outcome  of  the 


current  procurement  cycle.  USTR  will 
determine  whether  or  not  Japan  is  in 
compliance  with  the  terms  of  the 
Agreement. 

USTR  is  requesting  written  comments 
on  the  implementation  by  the 
Government  of  Japan  of  the  1990  U.S.- 
Japan Supercomputer  Agreement. 
Comments  must  be  filed  in  accordance 
with  the  requirements  set  forth  in  15 
CFR  2006.8(b)  and  are  due  no  later  than 
12  noon,  Friday,  October  1, 1993. 
Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Chairman, 
Section  301  Committee,  room  233,  600 
Seventeenth  Street,  NW.,  Washington, 
DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-75)  open  to  public 
inspection  pursuant  to  15  CFR  2006.15. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"Business  Confidential"  in  a  contrasting 
color  ink  at  the  top  of  each  page  on  each 
of  20  copies,  and  must  be  accompanied 
by  the  nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  simunary  will  be  placed 
in  the  Docket,  which  is  open  to  public 
inspection. 
Irving  A.  Williamton, 
Chairman,  Section  301  Committee. 
[FR  Doc.  93-18505  Filed  8-3-93: 8:45  am] 
StUJNG  CODE  S1tO-Ot-M 
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UNITED  tTATIS  PAMXE  COMMSSION 
Record  of  Vote  of  Meeting  Closure 
(Pubbc  Uw  M-109)  (5  U.S.C.  Sec. 
552b)  I 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commiaaioo  which  started  at 
approximately  nine  a.m.  on  Tuesday, 
July  27, 1993  at  the  Commission's 
Central  Office.  5550  Friendship 
Boulevard,  Chevy  Chase,  Maryland 
20815.  The  purpoae  of  the  meeting  was 
to  decide  nioateen  appeals  from 
National  Commissioner's  decisions 
pursiiant  to  28  C.F.R.  $  2.27.  Also 
diacusaed  were  personnel  matters  and 
one  application  for  an  exemption  under 
29  U.S.C.  $  504(a).  Five  Commissioners 
were  present,  constituting  a  quorum 
when  the  vote  to  close  the  meeting  was 
submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasper  Clay,  Jr.,  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  July  28, 1993. 
Edward  F.RaiUy.  Jr., 

Chainnan.  U.S.  Parole  Commission. 

[FR Doc.  93-18660 Piled  7-30-93;  508  pm] 
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DATE  AMD  TWE: 

August  12. 1993,  2:30  p.m..  Open 

Session 
Augii.<:t  13. 1G93,  9:30  a.m.,  Qosed 

Se.sjiion 
August  13, 1993. 12K)0  pjn..  Open 

Session 
PLACE:  National  Science  Foundation, 
1800  G  Street.  NW.  Rm.  540. 
Washington,  DC  20550. 
STATUS: 
Part  of  this  meeting  will  be  open  to  the 

public 
Part  of  this  meeting  will  be  closed  to  the 

public 
MATTERS  TO  BE  CONS»EAEO: 

Thursday.  August  12, 1993 

Open  Session  (2:30  pjn.-4.00 pja.) 

1.  Minutea  of  June  1993  Meeting 

2.  Chairman's  Report 

3.  Acting  Director's  Report 

4.  Presentation  on  Civil  Infrastnicture 

Friday,  August  13. 1993 

Oosed  Session  (9:30  a.m.-12i)0p.m.) 

5.  Grants  and  Contracts 

6.  Minutes  of  June  1993  Meeting 

7.  FY  95  Budget 

Open  Session  (12M>  Noon-12:lS  p.m.) 

8.  Reports  firotn  Committees 

9.  Other  Business 
Marta  Cehakky, 
Executive  Officer. 

{PR  Doc.  93-18661  Filed  7-30-93;  5:09  pm] 
aaxMQ  cooc  isca-«i-ai 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisons  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  2, 1993. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  3, 1993,  at  2:30  p.m. 
An  open  meeting  will  be  held  on  Friday. 
August  6, 1993,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 


staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  S52b(c)(4),  (8).  (9](A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
3, 1993,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  natxire. 

Settlement  of  a<toiinistrative  proceedings 
of  an  enfinrcement  nature. 

Opinions 

The  subject  matter  of  the  open 
meeting  scheduled  for  Friday,  August  6, 
1993,  at  10:00  a.m..  wrill  be: 

Consideration  of  whether  to  issue 
interpretive  guidance  regarding  the  executive 
compensation  disclosure  requirements  and  to 
clarify  an  issuer's  obligation  with  respect  to 
stock  lists  and  mailing  of  shareholder 
soliciting  material.  The  Commission  also  will 
consider  whether  to  propose  for  comment 
several  reHning  and  technical  amendments  to 
the  executive  compensation  disclosure  rules. 
For  further  information,  please  contact  Gregg 
W.  Corso,  Fauia  Dubberly,  Brian  L  Henry,  or 
Thomas  D.  Twedt  at  (202)  272-3098. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  plea.se  contact:  Stephen 
Luparello  at  (202)  272-2100. 

Dated:  July  20, 1993. 
Jonathan  G.  Kalz, 
Secretary. 
(FR  Doc.  93-187G6  Filed  8-2-93;  11:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

(FRL-4677-S] 

Draft  Report:  Prtnciplas  of 
Neurotoxicity  Riek  Aseesament 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Request  for  comments  on  the 

Draft  Report:  Principles  of  Neurotoxicity 

Risk  Assessment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  today  is  publishing 
and  requesting  comments  on  a 
document  entitled  Draft  Report: 
Principles  of  Neurotoxicity  Risk 
Assessment,  which  was  prepared  by  the 
Working  Party  on  Neurotoxicology 
under  the  auspices  of  the  Subcommittee 
on  Risk  Assessment  of  the  Federal 
Coordinating  Council  for  Science, 
Engineering,  and  Technology  (FCCSET). 
The  purpose  of  this  report  is  to 
articulate  a  view  of  neurotoxicology  that 
scientists  generally  hold  in  common 
today  and  to  draw  on  this 
understanding  to  generate.a  series  of 
general  principles  that  can  be  used  to 
establish  guidelines  for  assessing 
neurotoxicity  risk.  It  is  not  the  intent  of 
this  report  to  provide  specific  directives 
for  how  neurotoxicity  risk  assessment 
should  be  performed.  The  intent  of  this 
document  is  to  provide  the  scientiBc 
basis  for  developing  a  cogent  strategy  for 
nexirotoxicity  risk  assessment. 

The  public  is  invited  to  comment; 
public  comments  will  be  considered  in 
revising  the  report.  Commenters  are 
asked  to  focus  specifically  on  several 
issues:  (1)  Definitions  of  neurotoxicity 
and  adverse  effect,  (2)  general  state  of 
knowledge  of  the  neurosciences  relating 
to  neurotoxicology,  (3)  appropriateness 
of  methodologies  to  detect  and 
characterize  neurotoxic  effects  in 
humans,  (4)  appropriateness  of 
methodologies  to  detect  and 
characterize  neurotoxic  efliects  in 
animals,  (5)  adequacy  of  tier-testing  ' 
approaches  for  chemical  evaluations, 
and  (6)  adequacy  of  generic  assumptions 
in  quantitative  and  qualitative 
neurotoxicology  risk  assessment. 

The  complete  text  of  the  draft  report 
is  published  as  the  last  section  of  this 
notice. 

DATES:  The  draft  report  is  available  for 
a  90-day  public  review  and  comment 
period.  Comments  must  be  in  writing 
and  postmarked  by  November  2. 1993. 
MSPCCTKM:  This  notice,  references, 
supporting  documents,  and  other 
relevant  materials  are  available  for 
inspection  at  the  ORD  Public 
Information  Shelf  at  the  EPA 


Headquarters  Library,  401  M  Street,  SW, 
Washington,  DC;  telephone:  (202)  260- 
5926.  The  library  is  open  daily  ftom  10 
a.m.  to  4  p.m.,  except  weekends  and 
Federal  holidays. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Hugh  A.  Tilson.  Project  Officer  for 
Principles  of  Neurotoxicity  Risk 
Assessment,  Neurotoxicology  Division 
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Draft  Report:  Principles  of 
Neurotoxicology  Risk  Assessment 

Contents 

1.  Introduction 

1.1.  Background 

1.2.  Purpose  of  This  Report 

1.3.  Context  of  This  Report 

1.4.  Content  of  This  Report 

2.  Overview  of  Neurotoxicology 

2.1.  Scope  of  the  Problem 

2.1.1.  Introduction 

2.1.2.  Examples  of  Neurotoxicity  and 
Incidents  of  Exposure 

2.1.3.  Federal  Response 

2.1.3.1.  Food  and  Drug  Administration 

2.1.3.2.  Occupational  Safety  and  Health 
Administration 

2.1.3.3.  National  Institute  for  Occupational 
Safety  and  Health 

2.1.3.4.  Environmental  Protection  Agency 

2.1.3.5.  Consimier  Product  Safety 
Commission 

2.1.3.6.  Agency  for  Toxic  Substances  and 
Disease  Registry 

2.2.  Basic  Toxicological  Considerations  for 
Neurotoxicity 

2.2.1.  Basic  Toxicological  Principles 

2.2.2.  Basic  Neurotoxicological  Principles 
~    2.3.  Basic  Neurobiological  Principles 

2.3.1.  Structure  of  the  Nervous  System 

2.3.2.  Transport  Processes 

2.3.3.  Ionic  Balance 

2.3.4.  Neurotransmission 

2.4.  Types  of  Effects  on  the  Nervous 
System 

2.5.  Special  Considerations 

2.5.1.  Susceptible  Populations 

2.5.2.  Blood-Brain  and  Blood-Nerve 
Barriers 


Food  and  Dnig 
Health  and  H 
medical  and  vi 

Occupolionai  Sc 
Department  ol 


UMI 


Eeder^  Regtoter  /  Vol.  58,  No.  148  /  Wednesday,  August  4.  1993  /  Notto— 


41SS7 


2.5.3.  Metabolism 

2.5.4.  Limited  Regenerative  Ability 
.  Methods  "far  Assessing  Human 

Neurotoxicity 

3.1.  Introduction 

3.2.  Clinical  Bvalnaition 

3.2.1.  Netirologic  Evaluation 

3.2.2.  Neuropsychological  Testing 

3.2.3.  Applicability  of  Clinical  Methods  to 
Neurotoxicology  Risk  Assessment 

3.3.  Current  Neurotoxicity  Testing  Methods 

3.3.1.  Neurobehavioral  Methods 

3.3.1.1.  Test  Batteries 

3.3.1.2.  Investigator-Administered  Test 
Batteries 

3.3.1.3.  Computerized  Test  Batteries 

3.3.2.  Neuropfaysiologic  Methods 

3.3.3.  Neurochemical  Methods 

3.3.4.  Imaging  Techniques 

3.3.5.  Neuropathologic  Methods 

3.3.6.  Self-Report  Assessment  Methods 

3.3.6.1.  Mood  Scales 

3.3.6.2.  Personality  Scales 

3.4.  Approaches  to  Neurotoxicity 
Assessment 

3.4.1.  Epidemiologic  Studies 

3.4.1.1.  Case  Reports 

3.4.1.2.  Cross-Sectional  Studies 

3.4.1.3.  Case-Control  (Retrospective) 
Studies 

3.4.1.4.  Prospective  (Cohort,  Follovmp) 
Studies 

3.4.2.  Himian  Laboratory  Exposure  Studies 

3.4.2.1.  Methodologic  Aspects 

3.4.2.2.  Human  Subject  Selection  Factors 

3.4.2.3.  Exposure  Conditions  and  Chemical 
Classes 

3.4.2.4.  Test  Methods 

3.4.2.5.  Controls 

3.4.2.6.  Ethical  Issues 

3.5.  Assessment  of  Developmental 
Nexirotoxicity 

3.5.1.  Developmental  Deficits 

3.5.2.  Methodologic  Considerations 

3.6.  Issues  in  Human  Neurotoxicology  Test 
Methods 

3.6.1.  Risk  Assessment  Criteria  for 
Neurobehavioral  Test  Mediods 

3.6.1.1.  Sensitivity 

3.6.1.2.  Specificity 

3.6.1.3.  Reliability  and  Validity 

3.6.1.4.  Dose  Response 

3.6.1.5.  Structure-Activity 

3.6.2.  Other  Considerations  inKisk 
Assessment 

3.6.2.1.  Mechanisms  of  Action 

3.6.2.2.  Exposure  Duration 

3.6.2.3.  Time-Dependent  Effects 

3.6.2.4.  Multiple  Exposinvs 

3.6.2.5.  Generalizability  and  Individual 
Differences 

3.6.2.6.  Veracity  of  Neurobafaanrioial  Test 
Results 


3.6.3X]ross-Speciac  Extrapolatioo 
4. 'Methods  To  Assess  Animal  Neurotoxicity 

4.1.  Introduction 

4.1.1.  Role  of  Animal  Models 

4.1.2.  Validity  of  Animal  Models 

4.1.3.  Special  Considerations  in  Animal 
Models 

4.1.3.1.  Susceptible  Populations 

4.1.3.2.  Dosing  Scenario 
4.1.3J.  Other  Factors 

4.1.3.4.  Statistical  Considerations 

4.2.  Tiered  Testing  in!Neurotoxicology 

4.2.1.  Type  of  Test 

4.2.2.  Dosing  Hegimen 

4.3.  Endpoints  df  Neurotoxicity 

4.3.1.  Introduction 

4.3.2.  Behavioral  Endpoints 

4.3.2.1.  Functional  Observational  Batteries 

4.3.2.2.  Motor  Activity 
4.3.2J.  Neuromotor  Function 
4.3.2.4.  Sensory  Function 
4J.2.5.  Learning  and  Memory 
4.3.2.6.  Schedule-Controlled  Behavior 

4.3.3.  Neurophysiological  Endpoints  of 
Neurotoxicity 

4.3.3.1.  Nerve  Conduction  Studies 

4.3.3.2.  Sensory  Evoked  Potentials 

4.3.3.3.  Convulsions 

4.3.3.4.  ElectroencephalogrHphy 

4.3.3.5.  Electromyography 

4.3.3.6.  Spinal  Reflex  Excitability 

4.3.4.  Neurochemical  Endpoints  of 
Neurotoxicity 

4.3.5.  Structural  Endpohits  of 
Neurotoxicity 

4.3.6.  Developmental  Neurotoxicity 

4.3.7.  Physiological  and  Neuroendocrine 
Endpoints 

4.3.8.  Other  Considerations 

4.3.8.1.  Structure-Activity  Relationship 
4  J.8.2.  In  Vitro  Methods 

5.  Neurotoxicology  Risk  Assessment 

5.1.  Introduction 

5.2.  The  Risk  Assessment  Process 

5.2.1.  Hazard  Identification 

5.2.1.1.  Human  Studies 

5.2.1.2.  Animal  Studies 

5.2.1.3.  Special  Issues 

5.2.2.  Dose-Response  Assessment 

5.2.3.  Exposure  Assessment 

5.2.4.  Risk  Quracterization 

5.3.  Generic  Assumptions  and  Uncertainty 
JleductioD 

6.  General  Summary 

7.  References 

Tabln 

1-1.  Major  Regulatory  Agencies 
1-2.  Authorities  for  Toxicity  Testing 
2-1.  Human  Neurotoxic  Exposures 
3-1.  Neumbehavioral  Mediods 
4-1.  &camples  of  Potential  Endpoints  of 
Neurotoxicity 


4-2.  Examples  of  Specialized  Tests  to 

Measure  Neurotoxicity 
4-3.  Summary  of  Measures  in  the  Functional 

Observational  Battery  and  the  Type  of 

DeU  Produced  by  Each 
4-4.  Neurotoxicants  With  Knowm 

Neurochemical  Mechanisms 
4-5.  Examples  of  Known  Neuropathic  Agents 
4-6.  Partial  List  of  Agents  Believed  to  Have 

Developmental  Neurotoxicity 
5-1.  General  Assumptions  That  Underlie 

Traditional  Risk  Assessments 

1.  Introduction 

1.1.  Background 

Over  the  years,  agencies  and  programs 
have  been  established  to  deal  with 
hazardous  substances,  with  a  focus  on 
deleterious  long-term  effects,  such  as 
neurotoxicity  (Reiter,  1987).  Recent 
evidence  indicates  that  exposure  to 
neurotoxic  agents  may  constitute  a 
significant  health  problem  (WHO,  1986; 
OTA,  1990;  chapter  2).  Table  1-1  lists 
the  four  Federal  regulatory  agencies 
with  authority  to  regulate  either 
exposure  to  or  use  of  chemicals  and  that 
require  data  reporting  on  assessment  of 
hazards.  Regulatory  bodies  vary  greatly 
in  their  mandate  to  require  approval  of 
chemicals  prior  to  entering  the 
marketplace  and  to  regulate  subsequent 
exposure  (Fisher,  1980)  (Table  1-2).  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  cannot  require 
chemical  testing  by  the  manufacturer 
whereas  all  other  agencies  can.  Only  the 
Food  and  Drug  Administration  Q^A) 
and  the  Environmental  Protection 
Agency  (EPA)  have  authority  for 
premarketing  testing  of  chemicals  (i.e., 
FDA  for  drugs  and  food  additives  and 
EPA  for  pesticides).  EPA  can,  imder 
some  circumstances,  require  premarket 
testing  of  industrial  and  agricultural 
chemicals.  The  Consumer  Product 
Safety  Commission  (CPSC)  regulates  a 
number  of  consumer  products  including 
household  chemicals  and  fabric 
treatments.  Laws  administered  by  CPSC 
require  cautionary  labeling  on  all 
hazardous  household  products  whedier 
the  hazard  is  based  on  acute  or  chronic 
effects.  These  laws  also  provide  the 
authority  to  ban  hazardous  products  and 
to  ask  for  data  in  support  of  product 
labeling. 


Table  1-1.— M/vtor  Regulatory  agencies 


Agency 


Statute  and  sources  covewd 


Food  and  Drug  Adminietretion  (FDA).  A  unit  of  ttie  Department  df 
Health  and  Human  Servioee  wHti  -authortty  over  the  regulation  of 
medical  and  vatodnary  drugs;  foods  and  tood  additives;  cosmetics. 

Occupational  Safety  and  HaaMi  Adminietration  (OSHA).  A  unit  «f  the 
Department  of  Labor  that  lagulalas  worltplaoe  conditions. 


■Food,  Drug,  and  Cosmetics  Act  for  food  additives;  cokx  In  cosmetkx; 
medical  dewioes;  animal  dnigs  of  medical  and  feed  addMves. 


Occupational  Safety  and  Heailh  Act 
workplace. 


coven  toxic  chemicals  in  ttie 
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Table  i-i.— Max)r  Regulatory  Agencies— Continued 


Agancy 


Statute  and  sources  covered 


EnWonmenM  Protadion  Agency  (EPA).  Independent  agency  Oa.,  not 
part  of  a  CaUnal  dapartmant);  administers  a  number  of  diverse  laws 
conoainad  wHh  human  haatttt  and  tfie  environment. 


Conaumar  Product  Safety  Commisston  (CPSC).  Regulates  a  variety  ol 
conaumar  products  Including  household  chemicals  and  fabric  treat- 


Toxic  Substances  Control  Act  requires  premanufadure  evaluation  of 
an  new  ctwmicals  (otfwr  than  foods,  food  addHives,  drugs,  pes- 
ticides, alcohol,  tobacco);  allows  EPA  to  regulate  existing  chemical 
hazards  not  sufficiently  controlled  under  ottter  laws. 

Clean  Air  Act  requires  regulation  of  hazardous  air  poHutants. 

Federal  Water  Pollution  Control  Act  governs  toxic  water  pollutants. 

Safe  Orintdng  Water  Act  covers  drinidng  water  contaminants. 

Federal  Insecticide,  Fungicide,  and  Rodentidde  Act  covers  pesticides. 

Resource  Conservation  and  Recovery  Act  covers  hazardous  wastes. 

iitaflrw  (Protection  Research  and  Sanctuaries  Act  covers  ocean  dump- 
ing. 

Federal  Hazardous  Substances  Act  covers  "toxic"  household  products. 


Consumer  F*roduct  Safety  Act  covers  dangerous  consumer  products. 

Poison  Prevention  Paciuging  Act  covers  paciutging  of  dangerous  chil- 
dren's products. 

Lead-Based  Paint  Poison  F>revention  Act  covers  use  of  lead  paint  In 
federally  assisted  housing. 


Table  1-2.—  Authorities  for  Toxicity  Testing 


Agency 


FOA 
EPA 


OSHA 
CPSC. 


Food,  Drug,  and  Cosmetics  Act 

Federal    Inaeclicide,    Fungicide,    and 

RodenNdde  Act 

Toxic  Substancaa  Control  Act 

Clean  Air  Act 

Raaourca  Conaarvation  and  Recovery 

AcL 

Occupational  Safety  and  Health  Act  

Federal  Hazardous  Substances  Act 

Consumer  Product  Safety  Act 


Coverage 


Drugs  and  foods 

Food  addWves  and  ooetnetics 
Pesticides 

Industrial  chenvcals  

Air  poHutants. 

Industrial  waste 

Occupatior^al  exposure 

Consumer  products  

Consumer  products  _ 


Authorities 


Premarttetng 
approval 


X 
X 
X 

(X)i 


Testing  by 
manufacturer 


X 
X 
X 

X 

X 


Reporting  of 
data 


X 

X 

X 

X 

X 
X 
X 


>  Can  require  testing  based  on  available  data 


1.2.  Purpose  of  This  Report 

The  purpose  of  this  document  is  to: 
(1)  Articulate  a  view  of  naurotoxicity 
that  scientists  generally  hold  in 
common  today  and  (2)  draw  upon  this 
understanding  to  compose,  as  was  done 
here  by  senior  scientists  from  a  number 
of  Federal  agencies,  a  series  of  general 
principles  that  can  be  used  to  establish 
general  guidelines  for  assessing 
neurotoxicity  risk.  It  is  not  the  intent  of 
this  report  to  provide  specific  directives 
to  agencies  with  respect  to  their  own 
approach  for  neurotoxicity  risk 
assessment.  This  document  is  intended 
to  provide  the  scientific  basis  for  the 
development  of  a  cogent  strategy  for 
neurotoxicology  risk  assessment  as 
needed  by  eadi  agency. 

Because  of  present  gaps  in 
understanding,  the  principles  contained 
in  this  document  are  based  on  the  best 
fudgment  of  those  involved  in  writing 
this  document,  as  well  as  statements  of 
what  is  generally  accepted  as  fact.  There 
has  been,  however,  an  attempt  to 


distinguish  where  possible  between  the 
different  types  of  information  presented. 

The  principles  contained  in  this 
document  can  serve  as  the  basis  for 
consistent  regulatory  neurotoxicology 
guidelines  that  the  Federal  agencies  can 
tailor  to  meet  the  requirements  of  the 
legislative  acts  they  are  charged  to 
implement.  This  document  should  be 
viewed  broadly  as  part  of  an  ongoing 
process  within  the  Federal  Government 
to  periodically  update  and  review  the 
current  scientific  understanding  and 
regulatory  utility  of  neurotoxicity  risk 
assessment. 

This  document  is  the  result  of  the 
combined  efforts  of  senior  scientists 
from  the  following  Federal  health- 
related  units,  operating  under  the 
direction  of  the  Oflice  of  Science  and 
Technology  Policy  (OSTP): 

Agency  for  Toxic  Substances  and  Disease 

Registry  (ATSDR) 
Center  for  Biologies  Evaluation  and  Research 

(CBER),  FDA 
Center  for  Drug  Evaluation  and  Research 

(CDER),  FDA 


Center  for  Food  Safety  and  Applied  Nutrition 

(CFSAN),  FDA 
Consumer  Product  Safety  Commission 
Department  of  Agriculture  (USDA) 
Department  of  Defense  (DoD) 
Environmental  Protection  Agency 
National  Center  for  Toxicological  Research 

(NCTR),  FDA 
National  Institutes  of  Health  (NIH) 
National  Institute  for  Occupational  Safety 

and  Health 
National  Toxicology  Program  (NTP) 

1.3.  Context  of  This  Report 

This  document  was  prepared  in  light 
of  a  decision-making  process  used  by 
many  regulatory  agencies  pertaining  to 
the  assessment  of  neurotoxicity  risks 
posed  by  chemical  agents.  The  scientific 
basis  for  such  assessment  can  be  best 
understood  by  examining  tlie  decision- 
making process  in  some  detail. 

Risk  can  be  thought  of  as  being 
composed  of  two  aspects,  each  of  which 
can  be  addressed  by  science,  i.e.,  hazard 
and  exposiue  assessment.  Although 
other  definitions  have  been  used 
historically,  this  document  conforms  to 
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present  usage.  Hazard  generally  refers  to 
the  toxicity  of  a  substance  and  is 
deduced  from  a  wide  array  of  data, 
including  those  from  epidemiological 
studies  or  controlled  clinical  trials  in 
humans,  short-  and  long-term 
toxicological  studies  in  animals,  and 
studies  of  mechanistic  information  and 
structure-activity  relationships. 
Exposure  generally  refers  to  the  amount 
of  a  substance  with  which  people  come 
in  contact.  The  risk  in  a  quantitative  risk 
assessment  is  estimated  by  considering 
the  results  of  the  exposure  and  hazard 
assessments.  As  either  the  hazard  or 
exposure  approaches  zero,  the  risk  also 
approaches  zero. 

As  a  Brst  step  in  assessing  the 
neurotoxic  risk  associated  with  the  use 
of  a  particular  chemical  substance,  the 
qualitative  evidence  that  a  given 
chemical  substance  is  likely  to  be  a 
human  neurotoxicant  must  be 
evaluated.  In  this  step,  as  in  the  whole 
process,  a  number  of  assumptions  and 
approximations  must  be  made  in  order 
to  deal  with  inherent  limitations  found 
in  the  existing  data  bases.  Then, 
estimates  of  human  exposure  and 
distribution  of  exposures  likely  to  be 
encountered  in  the  population  are 
made.  In  the  absence  of  dose-response 
relationships  in  humans,  one  or  more 
methods  for  estimating  the  dose- 
response  relationship  including  doses 
below  those  generally  used 
experimentally  must  also  be  evaluated. 
Finally,  the  exposure  assessment  is 
combined  with  the  dose-response 
relationship  to  generate  an  estimate  of 
risk.  The  various  ways  in  which  these 
steps  are  conducted  and  combined  and 
their  attendant  uncertainties  constitute 
what  is  generally  referred  to  as 
"neurotoxicity  risk  assessment." 

Some  legislation  calls  for  action  in  the 
presence  of  any  risk.  Other  forms  of 
legislation  use  the  concept  of 
unreasonable  risk,  defined  in  some  acts 
as  a  condition  in  which  the  risks 
outweigh  the  benefits.  A  spectrum  of 
regulatory  responses,  from  simply 
informing  the  public  of  a  risk  through 
restricted  use  to  a  complete  ban,  may  be 
available  to  bring  the  risks  and  benefits 
into  appropriate  balance. 

This  document  does  not  perform  a 
risk  assessment  nor  does  it  suggest  that 
one  method  of  neurotoxicology  risk 
assessment  is  better  than  another. 
Rather,  it  attempts  to  review  the  science 
of  chemical  neurotoxicology  and 
develops  from  this  review  a  set  of 
general  principles.  It  is  not  a 
comprehensive  review  nor  a  document 
written  for  the  lay  public;  this  document 
is  a  semitechnical  review  that  evaluates 
the  impact  of  scientific  findings  of  the 
last  decade  on  general  assumptions  or 


principles  important  to  risk  assessment. 
This  is  based  on  the  belief  that 
elucidation  of  the  basic  mechanisms 
underlying  neurotoxicity  and  the 
identification  of  neurotoxic  agents  and 
conditions,  when  coupled  to  research 
aimed  at  identifying  and  characterizing 
the  problems  caused  by  such  agents, 
should  provide  the  best  scientific  bases 
for  making  sound  and  reasonable 
judgments.  These  overlapping 
approaches  to  evaluating  the  problems 
of  neurotoxicology  should  form  a  strong 
foundation  for  decision-making. 

1.4.  Content  of  This  Report 

Including  the  Introduction  (chapter 
1).  this  document  contains  six  chapters. 
Chapter  2  provides  an  overview  of  the 
discipline  of  neurotoxicology.  It  is 
important  to  understand  the  scope  of 
the  problem  as  it  relates  to 
neurotoxicology,  including:  (1) 
Definitions  of  neurotoxicity  and  adverse 
effect,  (2)  Examples  of  neurotoxicity  and 
incidents  of  exposure,  and  (3)  Federal 
response  to  neurotoxicology.  Chapter  2 
also  discusses  the  basic  principles  of 
toxicology  that  apply  generally  to  the 
evaluation  of  neurotoxicity.  Issues  such 
as  dose,  exposure,  target  site,  and  the 
intended  use  of  the  chemical  are 
discussed,  as  are  principles  of 
pharmacodynamics,  chemical 
interactions,  and  the  concept  of 
threshold.  Chapter  2  also  lays  the 
neurobiological  basis  for  understanding 
how  and  where  chemicals  can  affect  the 
nervous  system  and  provides  examples 
of  such  chemical  types.  Finally,  chapter 
2  discusses  special  considerations  for 
neurotoxicology  including  the  issue  of 
susceptible  populations,  die  blood  brain 
barrier,  and  the  limited  capability  of  the 
nervous  system  to  repair  following 
chemical  insult. 

Chapter  3  examines  methods  for 
assessing  human  neurotoxicity. 
Neurologic  evaluations, 
neuropsychological  testing,  and 
applicability  of  methods  used  in  clinical 
evaluations  and  case  studies  are 
discussed  in  this  chapter.  Epidemiologic 
study  designs,  endpoints,  and  methods 
are  also  discussed,  as  well  as  problems 
of  causal  inference  and  applications  and 
limitations  of  epidemiologic  and  field 
study  methods  for  risk  assessment. 
Chapter  3  also  describes  human 
laboratory  exposure  studies,  including 
methods  for  assessing  neurobehavioral 
function,  self-report  methods  for 
assessing  subjective  states,  and  a 
number  of  other  methodological  issues. 
This  diapter  also  discusses  the 
comparability  of  human  and  animal 
laboratory  methods  and  special 
considerations  in  human  neurotoxicity 
assessments. 


Chapter  4  assesses  methods  for 
evaluating  animal  neurotoxicity. 
Discussed  in  this  chapter  is  the  role  that 
animal  models  play  in  the  assessment  of 
chemicals  for  neurotoxicity,  the  validity 
of  animal  models,  and  experimental 
design  considerations  in  animal 
neurotoxicological  studies.  Also 
included  in  this  chapter  is  a  discussion 
of  tier-testing  approaches  in  chemical 
evaluations.  Specific  endpoints  used  in 
animal  neurotoxicological  studies  are 
also  discussed,  including  methods  for 
neurobehavioral,  neurophysiological, 
neuroanatomical,  and  neurochemical 
assessments.  Developmental 
neurotoxicology  and  in  vitro 
neurotoxicology  are  also  described  in 
this  chapter. 

Chapter  5  of  this  document  discusses 
principles  of  neurotoxicity  risk 
assessment.  This  chapter  evaluates  the 
generic  assumptions  in  neurotoxicity 
risk  assessment,  ending  with  a 
discussion  of  uncertainty  reduction  and 
identification  of  knowledge  gaps. 

Chapter  6  is  a  general  summary  of  the 
material  presented  in  the  first  five 
chapters. 

2.  Overview  of  Neurotoxicology 

2.1.  Scope  of  the  Problem 
2.1.1.  Introduction 

Chemicals  are  an  integral  part  of  our 
lives,  with  the  capacity  to  both  improve 
as  well  as  endanger  our  health.  The 
general  population  is  exposed  to 
chemicals  with  neurotoxic  properties  in 
air,  water,  foods,  cosmetics,  household 
products,  and  drugs  used 
therapeutically  or  illicitly.  Naturally 
occurring  neurotoxins,  such  as  fish  and 
plant  toxins,  present  other  hazards. 
During  the  daily  life  of  an  ordinary 
person,  there  is  a  multitude  of 
exposures,  both  voluntary  and 
unintentional,  to  neuroactive 
substances.  Under  conditions  of 
multiple  exposures,  identifying  the 
substance  responsible  for  an  adverse 
response  may  be  difficult.  The  EPA's 
inventory  of  toxic  chemicals  is  greater 
than  65,000  and  increasing  yearly.  An 
overwhelming  majority  of  the  materials 
in  commercial  use  have  not  been  tested 
for  their  neurotoxic  potential  (NRC, 
1984). 

It  is  not  known  how  many  chemicals 
are  neurotoxic  to  humans  due  to  the 
limited  number  tested  for  adverse 
effects  on  the  nervous  system.  However, 
estimates  have  been  made  for  subsets  of 
substances.  A  large  percentage  of  the 
more  than  500  registered  active 
pesticide  ingredients  are  neurotoxic  to 
varying  degrees.  Of  588  chemicals  listed 
by  the  American  Conference  of 
Government  and  Industrial  Hygienists 
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(ACCIH).  167  afhcted  the  nervous 
system  or  behavior  (Angw.  1984).  Anger 
(1990e)  estimated  that  of  the 
apfwoxiniately  200  chemicals  to  which 
one  million  or  more  American  workers 
are  expoeed.  more  than  (me>third  may 
have  adverse  effscts  on  the  nervous 
system.  Anger  (1984)  also  recognized 
neurotoxic  effscts  as  one  of  the  ten 
leading  workplace  disorders.  In 
addition,  a  number  of  therapeutic 
substances,  including  some  anticancer 
and  antiviral  agents,  and  abused  drugs 
can  cause  adverse  or  neurotoxicological 
side  efiecU  (OTA.  1990).  It  has  been 
estimated  that  there  is  inadequate 
toxicological  information  available  for 
more  than  three-fourths  of  the  12,860 


chemicals  with  a  producticm  volume  of 
one  million  pounds  or  more  (NRC, 
1984).  Assuming  that  up  to  25  percent 
of  those  chemicals  are  neurotoxic, 
approximately  2,500  high-voliune 
agents  may  have  unidentified 
neurotoxicity  (Reiter.  1987). 

2.1.2.  Examples  of  Neurotoxicity  and 
Incidents  of  Exposure 

There  is  a  long-standing  history 
associating  certain  neurological  and 
psychiatric  disorders  to  exposure  to  a 
toxin  or  chemical  of  an  environmental 
origin  (OTA,  1990)  (Table  2-1).  Lead  is 
one  of  the  earliest  examples  of  a 
neurotoxic  chemical  with  widespread 
exposure.  This  metal  is  widely 


distributed  with  major  sources  of 
inorganic  lead  including  industrial 
emissions,  lead-based  paints,  food, 
beverages,  and  the  burning  of  leaded 
gasolines.  Organic  lead  compounds 
such  as  tetraethyl  lead  have  been 
reported  to  produce  a  toxic  psychosis 
(Cassells  and  Dodds.  1946).  At  relatively 
low  levels,  lead  can  cause  a  variety  of 
neurobehavioral  problems,  learning 
disorders,  and  altered  mental 
development  (Bellinger  et  al.,  1987; 
Needleman.  1990).  C^er  the  years. 
Federal  government  regulations  have 
been  developed  to  decrease  human 
exposure  to  lead,  and  an  intervention 
level  of  10  ^dcl  while  blood  has  been 
recommended  (CDC,  1991). 


Table  2-i.— Human  Neurotoxic  Exposures 


Year(s) 


370  B.C _.. 

isl  caniury  A.D. 

1837 

1904 


1930 


1930*8 
1932.. 

1937  „ 
1946... 
196ir» 

1960*8 

i96ar« 

1956... 

19S6 

1968 

1960 

1964 

1968 

1969 

1960 


1971 

1971 

1972 
1973 


1974>1975 

1976 

1977 

1979-1960 

1960rs  


1981 
U 


Location 


Oieece 


Substance 

Laad 

Lead 

Manganese  

Tetraethyl  lead 

Tri-o<reeyl-phoaphate 
(TOCP). 

Thallium 

TOCP 

Tetraethyl  lead „.... 

Methylmefcury 

Organodn 

Manganese  ~ 

Hexachlorobenzene .... 

Ciioquinol 

TOCP 

Methytmeicury 

Methylmercury 

PCBs  

n-Hexane 

Methylmefcury 

Hexachlorophene  

Met)ylme(cufy „.... 

Hexachlofophene  

Methyl  n-butylketone  ., 

Chlordeoone  (Kepone) 

Leplophoe  (Pttosvel)  .. 

Ochloro-  prapene 

(Tatone  II). 
2-t-Buty(azo-2- 

hydroxy-5-metiyi- 

hexane  (BHMH) 

(Lucei-7). 
Mettiyl- phenyf- 

tetrahy- dropyrldhie 

(MPTP). 
Toxic  OH 
Akicaib 


Comments 


Lead  toxicity  recognized  in  mining  industry. 
Vapors  recognized  as  toxic. 
Chrorttc  manganese  poisoning  described 
Workers  suffer  neurologic  symplome. 

Chemicai  contaminant  added  to  Ginger  Jake,  an  aicoholk:  beverage 
sut>stitul8;  more  than  5,000  paralyzed,  20,000  to  100,000  af- 
fected. 

Doig  containing  TOCP  causes  60  cases  of  neuropathy. 

Contaminated  t)artey  laced  with  thallium  sulfate  poisons  family, 
causir)g  neurologic  sympton«. 

Paralysis  develops  after  use  of  contaminated  cooking  oil. 

Neurologic  effects  ot>sen/ed  in  people  cleaning  gasolir>e  tanks. 

Fish  and  shellfish  contaminated  with  mercury  are  ingested,  causing 
neurotoxicfty. 

Medication  (StaHnon)  containing  dMhyMn  dikxide  results  In  poison- 
ing. 

Miners  suffer  chfonk:  nwiganese  intoxk»tk>n. 

Hexachlorobenzene  causes  poisoning. 

Drug  causes  neuropathy. 

Cookirtg  oil  contamiruited  with  lubrk:ating  oil  causes  poisoning. 

Mercury-treated  seed  grain  causes  neurotoxicity. 

Metfiylmercury  neurotoxicity. 

Polyt^ttorinated  biphenyts  are  leaked  into  rk»  oH,  causing  toxicity. 

Neuropettry  due  to  n-hexane  exposure. 

FungickJe-treated  grain  results  In  alcyl  mercury  poisoning. 

Hexachlorophene-contaMng  disinfoctant  is  found  to  be  toxk:  to  nerv- 
ous system. 

Methylmercury  used  as  fungkMe  to  treat  seed  grain  causes  poison- 
kig. 

Hexachkxophene  poisoning  of  chiWren. 

Fabrk;  productkxi  plant  empk>yees  exposed  to  MnBK  solvent  suffer 
polyneuropathy. 

ChemKal  plant  emptoyees  exposed  to  InsectkHde  suffer  severe 
neurotogic  prot>lems. 

At  least  nine  emptoyees  suffer  sertous  neurotogic  probtoms  after  ex- 
poeure  to  insectlcMe. 

People  hospitalized  after  exposure  to  pestk:kle. 

Emptoyees  of  manufacturing  plani  experience  sertous  neurotogic 
problems. 


Impurity  in  synthesis  of  ittcit  drug  causes  Parkinson's  dteease-liks 


People  ingeeing  toxk:  substance  in  ol  suffer  severe  neuropathy. 
People  experience  neufomuscutar  defcita  after  ingeelton  of  comwni- 
natadmetona. 


UMI 
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Table  2-1  .—Human  Neurotoxic  Exposures— Continued 


Year(£) 

Location 

Su(>stance 

Conrwnents 

1987 

1988 

1969                        .    . 

Canada  

India 

United  States 

Domo»c  acid 

TOCP 

L-tryptophan-contain- 
ing  products. 

Ingestion  o(  mussels  contaminated  with  domoic  acid  causes  ill- 
nesses. 
Ingestion  of  adulterated  rapeseed  oil  causes  polyneuritis. 
Ingestion  of  a  chemical  contaminant  asscx:iated  witti  the  manufac- 

ture of  L-tryptophan  results  in  eosinophilia-myalgia  syndrome. 

Mercury  compounds  are  potent 
neurotoxic  substances  and  have  caused 
a  number  of  human  poisonings,  with 
symptoms  of  vision,  speech,  and 
coordination  impainnents  (Chang, 
1980).  Erethism,  a  syndrome  with  such 
neurologic  features  as  tremor  and 
behavioral  symptoms  as  anxiety, 
irritability,  and  pathologic  shj'ness,  is 
seen  in  people  exposed  to  elemental 
mercury  (Bidstrup,  1964).  One  major 
incidence  of  human  exposure  occurred 
in  the  mid-1950's  when  a  chemical 
plant  near  Minamata  Bay,  Japan, 
discharged  mercury  as  part  of  waste 
sludge.  An  epidemic  of  mercury 
poisoning  developed  when  the  local 
inhabitants  consumed  contaminated 
fish  and  shellfish.  Congenitally  affected 
children  displayed  a  progressive 
neurological  disturbance  resembling 
cerebral  palsy  and  manifested  other 
neurological  problems  as  well.  In  1971, 
an  epidemic  ocaured  in  Iraq  from 
methylroercury  used  as  a  fungicide  to 
treat  grain  (OTA,  1990). 

Manganese  is  used  in  metal  alloys  and 
has  been  proposed  to  replace  lead  in 
gasoline.  It  is  an  essential  dietary 
substance  for  normal  body  functioning 
yet  exposiue  to  elevated  levels  of 
manganese  is  highly  toxic  and  produces 
a  dyskinetic  motor  syndrome  similar  to 
Parkinson's  disease  (Cook  et  al..  1974). 
Expos.ed  miners  in  several  countries 
have  suffered  from  "manganese 
madness"  characterized  by 
hallucinations,  emotional  instability, 
and  numerous  neurological  problems. 
Long-term  manganese  toxicity  produces 
muscle  rigidity  and  staggering  gait 
similar  to  that  seen  in  patients  with 
Parkinson's  disease  (Politis  et  al,  1980). 

A  Parkinsonian-Iike  syndrome  was 
also  observed  in  people  who 
accidentally  ingested  l-methyl-4- 
phenyl-l,2,3,6-tetrahydropyridine 
(MPTP)  (Langston  et  al,  1983).  MPTP 
was  a  byproduct  of  a  meperidine 
derivative  sold  illicitly  as  "synthetic 
heroin." 

Organic  solvents  are  encountered 
frequently  in  occupational  settings. 
Most  solvents  are  volatile,  i.e.,  they  can 
be  converted  from  a  liquid  to  a  gaseous 
state  and  readily  inhaled  by  the  worker. 
They  are  also  lipid  soluble  and  readily 
accumulate  in  the  fat  deposits  of  the 


exposed  organism.  An  example  of  a 
solvent  exposure  in  humans  is  carbon 
disulfide.  Workers  exposed  to  this 
solvent  were  found  to  have  an  increased 
frequency  of  depression  and  suicide 
(Seppalainen  and  Haltia,  1980). 
Furthermore,  repeated  exposure  to 
organic  solvents  is  suspected  of 
producing  chronic  encephalopathy. 
Workers  exposed  to  methyl-n-butyl 
ketone,  a  dye  solvent  and  cleaning 
agent,  displayed  peripheral  nervous 
system  neuropathy  involving 
degeneration  of  nerve  fibers  (Spencer 
and  Schaumburg,  1980).  Solvents 
including  ether,  ketones,  alcohols,  and 
various  combinations  are  commonly 
used  in  glues,  cements,  and  paints  and 
when  inhaled  can  be  neurotoxic. 
Repeated  abuse  of  such  solvents  can 
lead  to  permanent  neurological  efi^ects 
due  to  severe  and  permanent  loss  of 
nerve  cells  (OTA,  1990). 

Pesticides  are  one  of  the  most 
commonly  encoimtered  classes  of 
neurotoxic  substances.  These  can 
include  insecticides  (used  to  control 
insects),  fungicides  (for  blight  and 
mildew),  rodenticides  (for  rodents  such 
as  rats,  mice,  and  gophers),  and 
herbicides  (to  control  weeds).  Active 
ingredients  are  combined  with  so-called 
inert  substances  to  make  thousands  of 
different  pesticide  formulations. 
Workers  who  are  overexposed  to 
pesticides  may  display  obvious  signs  of 
poisoning,  including  tremors,  weakness, 
ataxia,  visual  disturbances,  and  short- 
term  memory  loss  (Ecobichon  and  Joy. 
1982).  Chlordecone  exposure  results  in 
nervousness  and  tremors  (Cannon  et  al, 
1978).  The  organophosphorous 
insecticides  have  neurotoxic  properties 
and  account  for  approximately  40 
percent  of  registered  pesticides.  A 
delayed  neurotoxicity  can  be  seen  as  a 
result  of  exposure  to  certain 
organophosphate  pesticides,  producing 
irreversible  loss  of  motor  function  and 
an  associated  neuropathology 
(Ecobichon  and  Joy,  1982). 
Organophosphate  and  carbamate 
insecticides  are  known  to  interfere  with 
a  specific  enzyme,  acetylcholinesterase 
(AChE)  (Davis  and  Richardson,  1980). 
Paralysis  has  also  been  reported 
following  consumption  of  nonpesticide 


organophosphate  products  such  as  tri-o- 
cresylphosphate  (TOCP). 

Neurotoxicities  in  humans,  domestic 
livestock,  and  poultry  associated  with 
fungal  toxins  (mycotoxins)  have  been 
well  documented  (Kurata,  1990;  Aibara, 
1986;  Wyllie  and  Morehouse.  1978). 
Mycotoxins  not  only  have  a  nesative 
economic  effect  on  animal  production, 
but  they  also  represent  a  definite  threat 
to  human  health.  Mycotoxins  occur  in 
forages,  field  crops,  and  grains  used  for 
livestock:  they  also  are  incorporated 
into  cereals,  grains,  and  grain-based 
products  used  for  human  consumption. 
Therefore,  hiunan  exposure  may  occur 
either  through  direct  consumption  of 
these  products  or  secondarily  through 
consumption  of  meat.  milk,  or  eggs.  An 
example  of  human  exposure  to  fungal 
toxins  is  Claviceps  purpurea-  or  C. 
paspa/i-infected  wheat,  barley,  and  oats 
used  for  bread  and  as  a  dietary 
supplement  for  livestock.  These  fungal 
toxins  are  notorious  for  producing  the 
gangrenous  and  convulsive  forms  of  the 
disease  known  as  "ergotism"  (Bove, 
1970).  Tliese  fungi  are  in  the  family 
Clavicipitaceae  and  produce  a  group  of 
compounds  known  as  ergot  alkaloids, 
which  have  neurotropic,  uterotonic,  and 
vasoconstrictive  activities.  They  may  act 
as  dopamine  agonists  or  serotonin 
antagonists,  and  also  block  alpha- 
adrenergic  receptors.  Since  there  are 
numerous  naturally  occurring  ergot 
alkaloids,  this  represents  only  part  of 
their  pharmacopoeia  (Berde  and 
Schield,  1978).  These  alkaloids  are 
highly  toxic  and  cause  both  acute  and 
chronic  poisonings.  Although 
guidelines  now  limit  the  amount  of 
C/dv/ceps-contaminated.  or  "ergot"- 
contaminated.  grains,  these  compounds 
may  enter  human  food  sources  through 
secondary  mechanisms.  Other  fungi 
associated  with  ergot-like  syndromes  in 
livestock  include  Acremonium  lolii 
(Gallagher  et  al,  1984)  and  A. 
coenophialum  (Thompson  and  Porter, 
1990). 

Cyclopiazonic  add  (CPA)  is  an  indole 
tetramic  acid  produced  by  Aspergillus 
flavus.  A.  oryzae,  Penicillium 
cyclopium,  and  P.  camemherti.  This 
mycotoxin  is  suspected  of  causing 
"kodua  poisoning"  in  humans  who 
consumed  kodo  millet  seed  in  India 
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fRao  and  Husain,  1985).  Fusarium 
moniliforme  is  a  common  fungal 
infection  in  corn  (Bacon  et  al.,  1992) 
and  directly  related  to  neurotoxic 
syndrome  in  horses  known  as  equine 
leukoencephalomalaisia  (ELEM). 

Nat\usl  plant  toxins  also  represent  a 
health  risk  to  both  livestock  and 
humans.  Movement  toward  limited  uses 
cf  herbicides,  fungicides,  and  no-till 
agricultural  practices  increases  the 
possibility  of  noxious  weeds  and  weed 
seeds  being  incorporated  into  food 
products.  Ergot  alkaloids  also  are 
produced  by  morning  glories  Upomea 
violacea)  and  may  be  incorporated  into 
soybeans,  com.  peas,  etc.,  during 
harvest.  Expci  regulations  limit 
maming  glcry-contaminated  soybeans 
because  of  the  hallucinogenic  and  other 
effiscts  produced  by  ergot  alkaloids. 
Jiinson  w^ed  [Datura  stramoniiiw], 
another  weed  incorporated  into 
agricultural  commodities,  produced 
scopolamine,  hyocyamine.  and  stropine, 
all  of  which  have  parasympatholytic 
(anticholinergic]  activities. 

Recently,  an  outbreak  of  toxic 
encephalopathy  caxised  by  eating 
mussels  contaminated  with  domoic 
add.  an  exdtotoxin,  was  reported  (Perl 
et  al..  1990). 

2.1.3.  Federal  Response 

In  the  United  States,  several  agendes. 
inchiding  EPA,  FDA.  OSHA.  CPSC.  and 
ATSI^  have  been  given  the  mandate  to 
regulate  or  evaluate  public  exposure  to 
toxic  diemicals  (TilMm,  1989). 

2.1^.1.  Food  and  Drug 
Administration.  The  FDA  has  the 
authority  to  regulate  the  use  of  food  and 
color  additives  as  well  as  to  determine 
whether  or  not  various  foods  are  unsafe 
for  huiman  consumption  because  of 
adidtaration  by  environmental 
contaminants.  The  manufactiuer  must 
supply  adequate  data  to  establish  the 
safiety  of  the  food  additives.  Before 
marketing  approval,  the  potential 
toxicity  of  proposed  food  and  color 
additives  is  est^lished  in  a  battery  of 
animal  toxidty  studies.  During  all  of 
these  studies,  clinical  signs  of  toxicity, 
induding  abnormal  behavior,  are 
monitored  and  abnormalities  recorded. 
At  the  termination  of  these  studies, 
tissues  from  all  organs,  induding  the 
brain,  are  sectioned  and  evahiated  for 
both  gross  and  histopathological 
changes,  in  additicn  to  being  evaliiated 
for  their  clinical  chemistry  and 
hematology.  None  of  the  routinely 
required  tests  is  specifically  designed  to 
assess  neurotoxidty.  If  neurotoxic 
effiacts  aie  deteded  during  any  of  the 
standard  toxidty  tests,  however,  they 
must  be  reported.  Specific  Murotoxidty 
testing  may  then  be  required.  The  FDA 


is  currently  revising  its  guidelines  for 
the  safety  assessment  of  dired  food  and 
color  additives  to  include  neurotoxidty 
as  a  routine  element  in  toxicological 
testing. 

The  FDA  also  is  authorized  to  regulete 
substances  in  food  considered  to  be 
poistmous  or  deleterious.  Unavoidable 
environmental  contaminants  in  food  fell 
into  this  category.  The  FDA  determines 
a  level  at  which  the  risk  of  exposure  to 
the  contaminant  is  acceptable.  Based  on 
this  risk  assessment,  an  action  level  or 
tolerance  is  established.  Once  the  action 
level  or  tolerance  is  formally 
established,  the  FDA  may  take 
appropriate  action  to  restrict  adulterated 
food  from  the  market  if  these  standards 
are  exceeded. 

The  FDA  is  responsible  for  assessing 
the  toxicity  of  human  therapeutic 
products.  Many  products  have  been 
shown  to  produce  adverse  effects  on  the 
nervous  system  at  standard  therapeutic 
doses  as  well  as  at  higher  doses.  Before 
marketing  approval  is  given,  the  toxidty 
of  potential  new  products  is  assessed.  A 
battery  of  animal  toxicity  study 
parameters  relevant  to  the  nervous 

r'  im.  induding  gross  behavioral 
Tvation  and  gross  and 
histopathological  examination  of  the 
nervous  tissue,  are  evaluated.  This 
information  is  used  to  help  guide  the 
surveillance  of  human  subjects  for 
adverse  effects  that  are  assessed  during 
dinical  trials. 

2.1.3.2.  Occupational  Safety  and 
Health  Administration.  OSHA  has  been 
given  the  responsibility  to  ensiue  that 
the  working  environment  is  a  safe  and 
healthy  place  of  employment.  In  the 
early  igzO's.  OSHA  adopted  the  existing 
Federal  standards,  most  of  which  were 
developed  under  the  Walsh-Healy  Art 
(including  the  1968  ACGIH  Threshold 
Limit  Values),  and  approximately  20 
consensus  standards  of  the  American 
National  Standards  Institute  (ANSI)  as 
Permissible  Exposure  Limits  (PELs).  Of 
the  393  remaining  original  PELs,  145 
were  set  in  part  to  proted  the  individual 
from  neurotoxic  effects. 

Since  the  adoption  of  the  initial 
standards.  OSHA  has  issued  new  or 
revised  health  standards  or  woric 
pradices  for  23  substances.  Of  these,  the 
one  concerning  lead  was  based  on 
nervous  system  effects.  Four  other 
compounds,  inorganic  arsenic, 
acrylonitrile,  ethylene  oxide,  and  1.2- 
dibromo-3-chloropropane.  were  dted  as 
causing  various  disturbances  in  the 
nervous  system,  but  the  standards  for 
these  were  based  primarily  on 
carcinogenic  effsds. 

In  1989,  OSHA  updated  428  exposure 
limits  for  air  contaminants.  Of  these.  25 
substances  weie  categorized  by  OSHA 


as  "substances  for  which  limits  are 
based  on  avoidance  of  neuropathic 
effeds."  fai  addition.  24  substances  were 
induded  in  the  category  "substances  for 
which  limits  are  based  on  avoidance  of 
narcosis."  However.  OSHA  stated  that 
the  categorization  was  intended  as  a  tool 
to  manage  the  large  number  of 
substances  being  regulated  and  not  to 
imply  that  the  category  seleded 
identified  the  most  sensitive  or  the 
exclusive  adverse  health  efferts  of  that 
substance. 

2.1.3.3.  National  Institute  for 
Occupational  Safety  and  Health.  The 
Occupational  Safety  and  Health  Art 
established  NIOSH  as  a  Public  Health 
Service  (PHS)  agency  to  develop  and 
recommend  criteria  for  prevention  of 
disease  and  hazardous  conditions  in  the 
workplace.  NIOSH  also  performs 
research  on  occupational  health  issues 
and  conducts  worksite  evaluations  of 
suspeded  hazards.  OSHA  and  the  Mine 
Safety  and  Health  Administration 
(MSHA)  use  NIOSH  recommendations 
in  the  prtmiulgation  of  new  or  revised 
health  and  safety  standards. 

In  establishing  recommended 
exposure  limits  (RELs)  for  chemicals. 
NIOSH  examines  all  relevant  sdentific 
information  about  a  given  compound 
and  attempts  to  identify  exposure  limits 
that  will  protert  all  workers  from 
adverse  effects.  NIOSH  has 
recommended  standards  for 
approximately  644  chemicals  or  dasses 
of  chemicals.  For  214  (33  percent)  of 
these.  neiuxjtoxidtY  was  cited  as  a 
health  effed  considered  when 
formulating  the  REL  (NIOSH.  1992). 

2.1.3.4.  Environmental  Protection 
Agency.  The  Toxic  Substances  Control 
Art  (TSCA)  and  the  Federal  Insecticide. 
Fungidde.  and  Rodentidde  Ad  (FIFHA) 
provide  the  legislative  authority  for  EPA 
to  require  data  collection  for  premarket 
approval  of  chemicals.  Under  sertion  5 
of  TSCA,  after  a  manufactiuer  has 
notified  EPA  of  its  plans  to  produce  a 
"new"  diemical  that  has  not  yet  been 
listed  on  the  inventory,  EPA  has  the 
responsibility  to  assess  possible  health 
hazards.  Potential  neurotoxidty  is 
induded  in  the  health  hazards 
assessment  If  there  are  reasons  to 
suspert  neurotoxicologic  effects  (e.g., 
from  structure-activity  analysis, 
information  in  the  literature,  or  data 
submitted  by  the  manufactiuer).  EPA 
can  issue  a  test  rule  requiring  the 
manufecturer  to  develop  data  direded 
toward  these  effiacts.  At  the  same  time, 
EPA  can  restrid  the  chemical  or 
prohibit  it  entirely  from  entering 
commerce  until  the  required  data  are 
submitted  and  revievfed.  In  addition,  for 
"old"  chemicals  (imder  section  4  of 
TSCA),  if  EPA  suspects  neurotoxidty,  a 
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test  rule  would  be  tlie  nMchanism  used 
foratbtaining  the  data.  Many  other 
statutes  provide  authority  to  regulate 
chemicals  thitni^  the  setting  cS 
standards,  including  the  Qean  Air  A<A, 
Clean  Water  Act,  and  Safe  Drinking 
Water  Act. 

Neurotoxicity  is  recognized  asa 
health  eflect  of  concern  under  FIFRA, 
and  there  are  neurotoxicity  testing 
requirements  for  premariteting 
submission  of  data  to  EPA  for 
registration  of  a  pesticide  under  FIFRA. 

2.1.3.5.  Consumer  Product  Safety 
Commission.  The  CPSC  is  an 
independent  Federal  regulatory  agency 
with  jurisdiction  over  most  consumer 
products.  Most  chemical  hazards  are 
regulated  under  the  Federal  Hazardous 
Substances  Act  (FHSA)  administered  by 
CPSC.  The  FHSA  requires  appropriate 
cautionary  labehng  on  all  hazardous 
household  products  {hazards  include 
chronic  toxicity  such  as  neurotoxicity). 
While  the  FHSA  does  not  require 
premaricet  registration,  a  manufiacturer 
is  required  to  assess  the  hazards  of  a 
product  prior  to  marketing  and  assure 
that  it  is  labeled  with  all  necessary 
cautionary  information.  The  FHSA  also 
bans  children's  products  that  are 
hazardous  and  provides  the  CPSC  with 
the  authority  to  ban  other  hazardous 
products. 

2.1.3.6.  Agency  for  Toxic  Substances 
and  Disease  Registry.  ATSDR  has  a 
mission  to  prevent  or  mitigate  adverse 
effects  to  both  human  health  and  the 
quality  of  life  resulting  from  exposure  to 
hazardous  substances  in  the 
environment.  The  ATSDR  publishes  a 
National  Priority  List  (NPL)  of 
hazardous  substances  that  are  found  at 
National  Priority  Waste  Sites.  The  order 
of  priority  is  based  on  an  algorithm, 
taking  into  consideration  hequency 
with  which  substances  are  found  at  NPL 
sites,  toxicity,  and  potential  for  human 
exposure;  this  list  is  reranked  on  a 
yearly  basis.  So  far,  129  toxicological 
profiles  have  been  developed  for  the 
priority  hazardous  substances,  and  92 
substances  have  a  profile  with  a 
neurological  health  effect  endpoint 
(HAZDAT,  1992).  Neurotoxicity  has 
been  selected  by  the  ATSDR  to  be  one 
of  the  seven  high-priority  health 
conditions  resulting  frcHB  exposiue  to 
enviroamental  toxicaiits. 

2.2.  Basic  Toxicohpcal  Considerations 
for  Neurotoxicity 

2.2.1.  Basic  Toxicological  Principles 

A  chasnical  aoast  flntar  the  body, 
reach  the  tiasne  tasget  sitaU).  and  be 
maintained  A  a  sufficient  conceotxatian 
for  a  period  of  time  in  osdiier  for  an 
adverse  afisct  to  oocih.  Not  ail 


chemicals  have  the  same  level  of 
toxicity:  some  may  be  very  toxic  in 
small  amounts  while  others  may  have 
little  effect  even  at  extremely  big^ 
amounts.  Thus,  the  dose-response 
relationship  is  a  maior  concept  in 
determining  the  toxicity  of  a  specific 
substance.  Other  factors  in  determining 
toxicity  include  the  physical  and 
ci>emical  properties  of  the  substance, 
the  route  and  level  of  exposure,  the 
susceptibility  of  the  target  tissue,  and 
the  health,  gender,  and  age  of  the 
exposed  individual. 

Once  the  toxic  substance  has  entered 
the  body,  usually  through  the  lungs 
(inhalation),  the  skin  (absorption),  or  the 
gastrcintestinal  tract  (ingestionj.  it  is 
partitioned  into  various  body  tissues 
where  it  can  act  on  its  target  sites.  The 
substance  is  eliminated  from  the 
bloodstream  by  the  process  of 
accumulation  into  the  various  sites  in 
the  body,  with  the  liver  and  kidney 
being  major  sites  of  accumulation  of 
toxic  substances.  This  is  thought  to  be 
associated  with  these  organs'  large 
blood  capacity  and  major  role  in 
elimination  of  substances  from  the 
body.  Lipophilic  chemicals  accumulate 
in  lipid-rich  areas  of  the  body  and 
present  a  significant  potential  problem 
for  the  nervous  system.  The  nervous 
system  is  unique  in  its  high  percentage 
content  of  lipid  (50  percent  of  dry 
weig^)  and  may  be  particularly 
vulnerable  to  such  chemicals.  The  site 
or  sites  of  accumulation  for  a  specific 
toxic  substance  may  or  may  not  be  the 
primary  sites  of  action.  Examples 
include  two  known  neurotoxicants, 
carbon  monoxide  in  ^e  red  blood  cells 
and  lead  in  the  bone,  ft  must  be  noted 
that  some  substances  are  not  distributed 
throughout  the  body,  partially  as  a 
function  of  their  insolirtriUty,  polarity, 
or  molecular  weigjit. 

The  effect  that  a  substance  has  will 
generally  dejjend  on  the  body  burden  or 
level  in  the  tissue  aiKl  duration  of 
exposure.  The  time  course  of  the  levels 
is  determined  by  several  factors, 
including  the  amoont  at  time  (rf 
exposure,  duration  of  exposure,  ai>d 
metabolic  fate  of  the  chemical.  The 
study  of  such  metabohc  processes, 
pharmac(^netics,  has  demonstrated 
complex  patterns  in  the  abewption, 
distribution,  possible  biotrmsfonnation, 
and  elimination  of  various  substaiKies 
OKlaassen,1980). 

Many  st^Ktances  are  reiaoved  by  tike 
kidney  and  excreted  through  the  urine. 
Tlie  liver  can  deloxify  substances  like 
organic  lead,  whidi  are  excreted  froa 
the  Hver  into  the  btie  and  then  the  small 
intestines,  bypassing  the  blood  and 
kidney.  Lipc^tltc  toadc  substances  are 
primarily  removed  from  die  body 


through  feces  and  bile,  and  wiAar- 
solt^le  metabolites  ve  removed  in  the 

urine,  throu^  the  skin,  and  through 
expiration  into  the  air. 
Biotransformation  is  a  biochemical 
process  that  converts  a  substance  into  a 
different  chemical  compound,  allowing 
it  to  be  excreted  more  easily.  Substances 
are  more  easily  removed  if  tfaey  are 
biotransfonned  into  a  more  hydrophiHc 
compound.  Biotransformation  can  either 
aid  in  the  detoxification  of  a  substance 
or  produce  a  more  toxic  metaboUte. 
Therefore,  the  original  substance  may 
not  be  the  substance  that  is  producing 
the  toxicity  on  the  nervous  system  or 
any  other  system.  Thus,  several  fectora 
must  be  taken  into  consideration  when 
evaluating  the  potential  neurotoxicity  of 
a  chemical.  They  include  the 
pharmacokinetics  of  the  parent 
compound,  the  target  tissue 
concentrations  of  the  parent  chemical  or 
its  bioactivated  pronmate  toxicant,  the 
uptake  kinetics  of  the  parent  chemical 
or  metabolite  into  the  cell  and/or 
membrane  interactions,  and  the 
interaction  of  the  chemical  or  metabolite 
with  presumed  receptor  sites. 

2.2.2.  Basic  Neurotoxicologioal 
Principles 

Neurotoxicity  can  be  manifest  as  a 
structural  diange  or  a  fimctionally 
adverse  response  of  the  nervous  system 
to  a  chemical,  biological,  or  phjrsical 
agent  (Tilson.  1990b).  h  is  a  function  of 
both  the  property  of  the  agent  and  a 
property  of  the  nervous  system  itself. 
Neurotoxicity  refers  broadly  to  tbe 
adverse  neural  responses  following 
exposure  to  external,  extragenatic 
factors  (e.g.,  ocoipational  aqrastiras, 
lifestyle,  exposure  to  pharmaceuticals, 
foods,  radiaticm.  and  chemicals)  (Tilson, 
1990i)).  Adverse  effects  can  iachtde  both 
unwanted  effects  and  any  alteration 
from  baseline  that  diminishes  the  riiility 
to  survive,  reproduce,  or  adapt  to  the 
environment.  Neuroactive  si^iStanoas 
may  also  impair  health  indiractly  by 
altering  behavior  in  such  a  way  that 
safety  is  decreased  in  the  perfomantx 
of  nunterous  activities.  Toxicity  can 
occur  at  any  time  in  the  life  cycfe,  fron 
conception  thtniigh  senescence,  and  its 
manifestations  can  change  with  age.  The 
range  of  responses  can  vary  from 
temporary  responses  following  acute 
exposures  to  delayed  responses 
following  acute  or  chronic  exposure  to 
persistent  responses.  Neurotoxicity  may 
or  may  not  be  reversible  following 
cession  of  exposure.  The  responses 
may  be  graded  from  transient  to  fatal 
and  there  may  be  differuit  responses  to 
the  same  neurotoxicant  at  different  cUisa 
levels  but  similar  responses  to  exposure 
to  digram  agents.  Displays  of  a 
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neurotoxic  response  may  be  progressive 
in  nature,  with  small  deceits  occurring 
early  in  exposure  and  developing  to 
become  more  sevwe  over  time. 
Expression  of  neurotoxicity  can 
encompass  multiple  levels  of 
organization  and  complexity  including 
structural,  biochemical,  physiological. 
and  behavioral  measurements. 

Caution  must  be  exercised  in  labeling 
a  substance  neurotoxic.  The  intended 
use  and  effect  of  the  chemical,  as  well 
as  the  dose  and  exposure,  must  be  taken 
into  consideration.  A  substance  that 
may  be  neurotoxic  at  a  high 
concentration  may  be  safe  and 
beneficial  at  a  lower  concentration.  For 
example,  vitamin  A,  vitamin  B6,  and 
manganese  are  required  in  the  diet  in 
trace  amounts,  yet  ail  result  in 
neurotoxicity  when  consumed  in  large 
quantities.  Pharmaceutical  agents  may 
also  have  adverse  effects  at  high  dose 
levels  or  where  the  beneficial  effects 
outweigh  the  adverse  side  effects.  For 
example,  antipsychotic  drugs  have 
allowed  many  people  suffering  firam 
schizophrenia  to  lead  relatively  normal 
lives;  however,  chronic  prescribed  use 
of  some  of  these  drugs  may  result  in 
severe  tardive  dyskinesia  characterized 
by  involuntary  movements  of  the  face, 
tongue,  and  limbs.  Other  examples 
include  toxic  neuropathies  induced  by 
chemotherapeutic  agents  like  cis- 
platinum,  toxic  anticholinergic  effects  of 
high  doses  of  tricyclic  antidepressants, 
disabling  movement  disorders  in 
patients  treated  with  anti-Parkinsonian 
agents  and  major  tranquilizers,  and 
hearing  loss  and  balance  disruption 
triggered  by  certain  antibacterials 
(Sterman  and  Schaumbiu^,  1980).  Drugs 
of  abuse  such  as  ethanol  also  have 
neurotoxic  potential.  Opiates  such  as 
heroin  may  lead  to  dependence,  which 
is  considered  to  be  a  long-term  adverse 
alteration  of  nervous  system 
functioning.  Simultaneous  exposure  to 
drugs  or  toxic  agents  may  produce  toxic 
interactions  either  in  the  environment 
or  occupational  settings.  For  example, 
exposure  to  noise  and  certain  antibiotics 
can  exacerbate  the  loss  of  hearing 
function  (Boettcher  et  al..  1987;  Um, 
1986;  Bhattacharyya  and  Dayal,  1984). 

The  nervous  system  is  a  highly 
complex  and  integrated  organ.  It  is 
possible  that  nonlinear  dose-response 
relationships  or  a  threshold  effect  could 
exist  for  some  chemicals.  It  has  been 
hypothesized  that  the  nervous  system 
has  a  reserve  capacity  that  masks  subtle 
damage  and  any  exposure  that  does  not 
overcome  this  reserve  capacity  may  not 
reach  the  threshold  and  no  observable 
impairment  will  be  evident  (Tilson  and 
Mitchell,  1983).  However,  the  functional 
reserve  may  be  depleted  over  time  and 


the  manifestations  of  toxicity  may  be 
delayed  in  relationship  to  the  exposure. 
The  reserve  may  be  depleted  by  a 
number  of  factors  including  aging, 
stress,  or  chronic  exposure  to  an 
environmental  insult,  in  which  case 
functioning  will  eventually  be  impaired 
and  toxicity  will  become  apparent.  If  a 
number  of  events  occur  simultaneously, 
the  response  is  progressive  in  nature,  or 
there  is  a  long  latency  between  exposure 
and  manifestation  of  toxicity,  the 
identification  of  a  single  cause  of  the 
functional  impairment  may  not  be 
possible. 

2.3.  Basic  Neurobiohgical  Principles 

2.3.1.  Structure  of  the  Nervous  System 

The  nervous  system  is  composed  of 
two  parts:  the  central  nervous  system 
(CNS)  and  the  peripheral  nervous 
system  (PNS)  (Spencer  and 
Schaumburg,  1980).  Within  the  nervous 
system,  there  exist  predominantly  two 
general  types  of  cells — nerve  cells 
(neurons)  and  glial  cells.  Neurons  have 
many  of  the  same  structures  found  in 
every  cell  of  the  body;  they  are  unique, 
however,  in  that  they  have  axons  and 
dendrites,  extensions  of  the  neuron 
along  which  nerve  impulses  travel.  The 
structure  of  the  neuron  consists  of  a  cell 
body,  10  to  100  ^m  in  diameter, 
containing  a  nucleus  and  organelles  for 
the  synthesis  of  various  components 
necessary  for  the  cell's  functioning,  e.g.. 
proteins  and  lipids.  There  are  numerous 
branch  patterns  of  elongated  processes, 
the  dendrites,  that  emanate  firom  the  cell 
body  and  increase  the  neuronal  surface 
area  available  to  receive  inputs  from 
other  sources.  Neurons  communicate 
with  each  other  by  releasing  chemical 
signals  onto  specific  surface  regions, 
receptors,  of  the  other  neuron.  The  axon 
is  a  process  specialized  for  the 
conduction  of  nerve  impulses  away 
from  the  cell  toward  the  terminal 
.synapses  and  eventually  toward  other 
cells  (neurons,  muscle  cells,  or  gland 
cells). 

Neurons  are  responsible  for  the 
reception,  integration,  transmission,  and 
storage  of  information  (Raine,  1989). 
Certain  nerve  cells  are  specialized  to 
respond  to  particular  stimuli.  For 
example,  chemoreceptors  in  the  mouth 
and  nose  send  information  about  taste 
and  smell  to  the  brain.  Cutaneous 
receptors  in  the  skin  are  involved  in  the 
sensation  of  heat,  cold,  and  touch.  In  the 
retina,  the  rods  and  cones  sense  light.  In 
general,  the  length  of  the  axon  is  tens  to 
thousands  of  times  greater  than  the  cell 
body  diameter.  For  example,  the  cell 
body  whose  processes  innervate  the 
muscles  in  the  human  foot  is  found  in 
the  spinal  cord  at  the  level  of  the  middle 


back.  The  axons  of  these  cells  are  more 
than  a  meter  in  length.  Many,  but  not 
all,  axons  are  surrounded  by  the  layers 
of  membrane  from  the  cytoplasmic 
process  of  glial  cells.  These  layers  are 
called  myelin  sheaths  and  are  composed 
mostly  of  lipid.  In  the  PNS,  the  myelin 
sheaths  are  formed  by  Schwann  cells, 
while  in  the  CNS  the  sheaths  are  formed 
by  the  oligodendroglia.  The  myelin 
sheath  formed  by  one  glial  cell  covers- 
only  a  short  length  of  the  axon.  The 
entire  length  of  the  axon  is  ensheathed 
in  myelin  by  numerous  glial  cells. 
Between  adjacent  glial  sheaths,  a  very 
short  length  of  bare  axon  exists  called 
the  node  of  Ranvier.  In  unmyelinated 
axons,  a  nerve  impulse  must  travel  in  a 
continuous  fashion  down  the  entire 
length  of  the  nerve.  The  presence  of 
myelin  accelerates  the  nerve  impulse  by 
up  to  100  times  by  allowing  the  impulse 
to  jump  from  one  node  to  the  next  in  a 
process  called  "saltatory  conduction." 

The  ner\'e  cells  of  the  PNS  are 
generally  found  in  aggregates  called 
ganglia.  The  brain  and  spinal  cord  make 
up  the  CNS  and  the  neurons  are 
segregated  into  functionally  related 
aggregates  called  nuclei.  They 
synthesize  and  secrete 
neurotransmitters,  which  are 
specialized  chemical  messengers  that 
interact  with  receptors  of  other  neurons 
in  the  communication  process.  Various 
nuclei  together  with  the  interconnecting 
bundles  of  axonal  fibers  are  functionally 
related  to  one  another  to  form  higher 
levels  of  organization  called  systems. 
For  example,  there  is  the  motor  system, 
the  visual  system,  and  the  limbic 
system.  At  the  base  of  the  brain,  several 
small  nuclei  in  the  hypothalamus  form 
the  neuroendocrine  system,  which  plays 
a  critical  role  in  the  control  of  the 
body's  endocrine  (hormone-secreting) 
glands.  Nerve  cells  in  the  hypothalamus 
secrete  chemical  messengers  into  a  short 
loop  of  blood  vessels  that  carries  the 
messengers  to  the  pituitary  gland  which, 
in  turn,  releases  chemical  messengers 
into  the  general  circulation.  These 
pituitary  messengers  regulate  other 
glands  (e.g..  the  thymus  and  the 
gonads).  The  entire  system  maintains  a 
state  of  optimal  physiological  function 
for  all  of  the  body's  organ  systems. 

2.3.2.  Transport  Processes 

All  types  of  cells  must  transport 
proteins  and  other  molecular 
components  from  their  site  of 
production  near  the  nucleus  to  the  other 
sites  in  the  cell  (Hammerschlag  and 
Brady.  1989).  Neurons  are  imique  in 
that  the  neuronal  cell  body  must 
maintain  not  only  the  functions 
normally  associated  with  its  own 
support,  but  it  must  also  provide 
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siipport  to  its  various  processes.  This 
support  may  require  transpart  of 
material  over  reutively  vast  distanoet. 
Delivery  of  twcessaiy  substances  by 
intraceUular  transport  down  tbe  axoo 
(axonal  transport)  represents  a  supply 
line  that  is  hi^ily  vulnerable  to 
interruption  by  toxic  chemicaU.  In 
addition,  the  integrity  of  tbe  function  of 
tbe  nauronal  ceU  body  is  often 
dependent  on  a  supply  of  trophic  fsctors 
from  the  cells  that  it  innervates.  These 
factors  are  continually  supplied  to  the 
neural  cells  by  the  process  of  retrograde 
axonal  transport,  often  k&  a  process  of 
normal  exchange  between  two  or  more 
oells.  They  play  a  significant  facUir  in 
the  normal  growth  and  maintenance  of 
the  neural  cells,  and  a  continual  supply 
of  certain  trophic  factors  is  necessary  for 
cell  functioning. 

The  ma^Mity  of  axonal  transport 
occurs  along  longitudinally  arranged 
fiber  tracks  called  neurofilaments.  This 
mo\'ement  along  nevu'ofilaments 
requires  energy  in  the  form  of  oxidative 
metabolism.  Toxicants  that  interfere 
with  this  metabohsm  or  that  disrupt  the 
<ipatial  arrangement  or  production  of 
neurofilaments  may  block  axonal 
transport  and  can  produce  neuropathy 
(Lowndes  and  Baker,  1980).  This  can 
been  seen  following  exposure  to  many 
substances,  such  as  n-hexane  and 
methyl  n-butyl  ketone  as  well  as  th« 
drugs  vincristine,  vinblastine,  and  taxol. 
Acrylamide  produces  a  dying-back 
axonopathy  but  by  an  alternative 
mechcmism  involving  altered  axonal 
transport. 

2.3.3.  Ionic  Balance 

The  axonal  membrane  Is 
semipwmeable  lo  positively  and 
negativdy  charged  ions  (mostly 
potasaom,  sodium,  and  chloride) 
within  and  outside  of  the  axon.  There 
are  several  enzyme  systonstbat 
maintain  an  ionic  balance  that  changes 
foUowiag  depolarizatisn  of  the 
meraferane  (Davias.  1968).  This  is 
raatBtained  only  by  the  continual  active 
teansport  of  ions  across  the  membrane, 
which  requires  an  expenditore  of 
energy.  The  nerve  impose  is  a  traveling 
wave  of  depolarizaticn  nonnally 
originating  from  the  cell  body:  however, 
in  seBSOiy  neurons  it  originates  at  tike 
terminal  receptive  end  of  qpedalzzed 
axons  lDa%^es,  1966).  Tbe  wave  is 
coutinued  by  openings  in  Ifae  membran^ 
that  allow  ions  to  rush  into  the  axon. 
This  sud<ien  dui^  in  the  diarge  across 
the  aMon'a-meiriiraiie  te  the  nerve 
impniee.  It  is  as  amptifiiiri 
depoledzatioB  that  renchei  tfae 
threshald  value  and  jpreads  down  the 
axon  Smm  ooe  length  to  enother  aotil 
tiie  next  length  of  mandvane  neechHS  the 


threshold  value.  It  continuea  in  this 
fashion  until  it  reaches  the  synaptic 
terminal  regions,  lliere  are  a  number  of 
varieties  of  membrane  cbannets  (e.g., 
calcium)  that  rapidly  open  and  close 
during  impulse  generation;  the  common 
ones  are  the  sodium  and  potassium 
channels.  They  are  very  small  and  allow 
only  ions  of  a  certain  size  to  pass. 
Several  classes  of  drugs  (e.g.,  local 
anesthetics)  and  natural  toxins  (e.g., 
tetrodotoxin)  inhibit  nerve  impulse 
conduction  by  blocking  these  channels. 

2.3.4.  Neurotransmission 

Tbe  terminal  branches  of  the  axon 
end  in  sm&U  enlargements  called 
83maptic  "boutons."  It  is  from  these 
boutons  that  chonical  messengers  will 
be  released  in  order  to  communicate 
with  the  target  cell  et  the  point  of 
interaction,  the  synapse  (Hammerschlag 
and  Brady.  1989).  When  the  nerve 
impulse  reaches  the  terminal  branches 
of  the  axon,  it  depolarizes  the  synaptic 
boutons.  This  depolwization  causes  the 
release  of  the  chemical  messengers 
(neurofransmitters  and 
neuromodulators)  stored  in  vesicles  in 
the  axon  terminal  (Willis  and  Grossmai, 
1973).  Classical  neurotransmitters 
include  serotonin,  dc^Mantne, 
acetylcholine,  and  norepinep^ne  and 
are  typically  secreted  by  one  neuron 
into  the  synaptic  cleft  where  they  are  aa 
the  postsynaptic  membrane. 
Neuropeptides,  however,  may  travel 
long  distances  through  the  bloodstream 
to  receptors  on  distant  nerve  cells  or  in 
other  tissues.  Following  depolarization, 
the  amount  of  secreticm  is  dependent  on 
tfae  niunber  of  nerve  impulses  that  reach 
the  synaptic  bouton,  i.e.,  the  degree  of 
depolarisation.  The  chemical 
messeng«rs  di^se  across  the  synaptic 
cleft  or  into  the  intiwiearonal  space  and 
bind  to  receptors  on  adjacent  nerve  cells 
or  efEactor  organs,  thus  triggering 
biochemical  evoits  that  lead  to 
electrical  excitation  or  inhibiti(». 

When  information  is  transmitted  from 
nerves  to  muscle  fibers,  the  point  of 
interaction  is  called  the  neuromuscular 
junction  mad  tfae  inta^ction  leads  to 
contraction  or  relaxation  of  the  muscle. 
When  tbe  target  is  a  gland  cell,  the 
interaction  leads  to  aacretioa.  Synaptic 
transmission  between  neurons  is 
slightly  nacre  complicated,  but  still 
dependent  on  the  opsiung  and  closing 
of  ion  channels  in  the  membrane.  The 
binding  of  tfae  meeaenger  to  the  receptor 
of  the  receiving  cell  can  lead  to  either 
theexdtattion  or  ii^ubition  of  the  target 
call.  At  an  excitstory  synapse,  &e 
neurotiansmitter-reoeptor  interaction 
leads  to  an  opentng  ia  oertsa  ion- 
q)ecific  cfaamiela.  The  cbarged  ions  that 
move  througfa  tbeae  opened  chambers 


carry  a  current  that  serves  to  depolarize 
the  cell  membranes.  At  inhibitory 
synapses,  tin  interaction  leads  to  an 
opening  in  a  different  type  of  ion- 
specific  channel  that  produces  an 
increase  in  the  level  of  polarization 
(hyperpolarization).  The  sum  of  all  the 
depolarizing  and  hyperpoiarizing 
currents  determines  the  transmembrane 
potential  and  when  a  threshold  level  of 
depolarization  is  reached  at  the  axon's 
initial  segment,  a  nerve  impulse  is 
generated  and  begins  to  travel  down  the 
axon. 

The  duration  of  neurotransmitter 
action  is  primarily  a  function  of  the 
length  of  time  it  remains  in  the  synaptic 
cleft.  This  duration  is  very  short  due  to 
specialized  enzymes  that  qwckly 
remove  the  transmitter  either  by 
degrading  it  or  by  reuptake  systems  that 
transport  it  back  into  tfae  S3maptic 
bouton.  A  toxic  substance  may  disrupt 
this  process  in  several  different  mjs.  h 
is  important  that  the  duration  of  the 
effect  of  sjmaptically  rfcleased  chemical 
messengers  be  limited.  Some 
neurotoxicants.  e.g.,  cholinesterase- 
inhibiting  organophosphorous 
pesticides,  inhibit  the  enzyme  (AChE), 
which  serves  to  terminate  the  effect  of 
die  neurotransmitter  (acetylcholine)  on 
its  target.  The  resuh  is  an 
overstimulation  of  the  target  cell.  Other 
substances,  particularly  biological 
toxins,  are  ^le  to  interact  with  the 
receptor  molecule  and  mimic  tfae  action 
of  the  neurotransmitter.  Some  toxic 
substances,  like  neuroactive 
pharmaceuticals,  may  interfere  with  the 
synthesis  of  a  particular 
neiutJtransmitter,  while  others  may 
block  the  neurotransmitter's  access  to  its 
receptor  molecule. 

2.4.  Types  of  Effects  on  the  Mervous 
System 

The  normal  activity  of  the  nervous 
system  can  be  altered  by  many  toxic 
substances.  A  variety  of  adverse  faealtfa 
effects  c«Bi  be  seen  ranging  from 
impcurment  of  muscular  movement  to 
disruption  of  vision  and  hearing  to 
memory  loss  and  hallucinations  (WHO, 
1986:  Anger,  1984. 1990).  Toidc 
substances  can  alter  both  the  strurture 
and  tfae  function  of  cells  in  the  nervous 
sjrstem.  Structural  alterations  include 
changes  in  the  morphology  of  the  cell 
and  its  subcellular  structures.  In  some 
cases,  agents  produce  neuropathic 
conchtions  that  resemble  naturefiy 
occurring  neurodegenerative  disorders 
in  humans  (Calne  et  al.,  1986).  Cellular 
alterations  can  include  the 
accumulation,  prohferation,  or 
rearrangement  of  structural  elements 
(e.g.,  intermediate  filaments, 
microtubules)  or  organelles 
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(mitochondria)  as  well  as  the  I 
breakdown  of  cells.  By  afiiactiog  the 
biochemistry  and/or  physiology  of  a 
cell,  a  toxic  substance  can  alter  the 
internal  environment  of  any  neural  cell. 
Intracellular  changes  can  result  from 
oxygen  deprivation  (anoxia)  because 
neurons  require  relatively  large 
quantities  of  oxygen  due  to  their  high 
metabolic  rate. 

Many  times  the  response  of  the 
nervous  system  to  a  toxic  substance  can 
be  a  slow  degeneration  of  the  nerve  cell 
body  or  axon  that  may  result  in 
permanent  neuronal  damage. 
Substances  can  act  as  a  cytotoxicant 
after  having  been  transported  into  the 
nerve  terminal.  A  complete  loss  of  nerve 
cells  can  occur  following  exposure  to  a 
number  of  toxic  substances.  Sensory 
nerve  cells  may  be  lost  following 
treatment  with  megavitamin  doses  of 
vitamin  B6;  hippocampal  neurons 
undergo  degeneration  with  trimethyltin 
and  trimethyl  lead  poisoning;  motor 
nerve  cells  are  affected  in  cycad 
toxicity,  which  has  been  loosely  linked 
to  Guam-ALS-Parkinsonism  dementia. 
Acute  carbon  monoxide  poisoning  can 
produce  a  delayed,  progressive 
deterioration  over  a  period  of  weeks  of 

f>ortions  of  the  nervous  system  that  may 
ead  to  psychosis  and  death.  Substances 
such  as  mercury  and  lead  cause 
degeneration  of  the  central  nervous 
system.  In  children,  mercury 
intoxication  can  cause  degeneration  of 
neurons  in  the  cerebellum  and  can  lead 
to  tremors,  difficulty  in  walking,  visual 
impairment,  and  even  blindness.  Lead 
affects  the  cortex  of  the  immatvire  brain, 
resulting  in  mental  retardation. 

At  the  cellular  level,  a  substance 
might  interfere  with  cellular  processes 
like  protein  synthesis,  leading  to  a 
reduced  production  of 
neurotransmitters  and  brain  dysfunction 
(Bondy,  1985).  Nicotine  and  some 
insecticides  mimic  the  effects  of  the 
neurotransmitter  acetylcholine. 
Organophosphorous  compounds, 
carbamate  insecticides,  and  nerve  gases 
act  by  inhibiting  AChE,  the  enzyme  that 
inactivates  the  neurotransmitter 
acetylcholine.  This  results  in  a  buildup 
of  acetylcholine  and  can  lead  to  loss  of 
appetite,  anxiety,  muscle  twitching,  and 
paralysis.  Amphetamines  stimulate  the 
nervous  system  by  releasing  and 
blocking  reuptake  of  the 
neurotransmitters  norepinephrine  and 
dopamine  from  nerve  cells.  Cocaine 
affects  the  release  and  reuptake  of 
norepinephrine,  dopamine,  and 
serotonin.  Both  drugs  can  cause 
paranoia,  hyperactivity,  aggression,  high 
blood  pressure,  and  abnormal  heart 
rhythms.  Opium-related  drugs  such  as 
morphine  and  heroin  act  at  specific 


opioid  receptors  in  the  brain,  producing 
sedation,  euphoria,  and  analgesia.  They 
also  tend  to  slow  the  heart  rate  and 
cause  nausea,  convulsions,  and  slow 
breathing  patterns.  Other  substances  can 
alter  the  synthesis  and  release  of 
specific  neurotransmitters  and  activate 
their  receptors  in  specific  neuronal 
pathways.  They  may  pertxirb  the  system 
by  overstimulating  receptors,  blocking 
transmitter  release  and/or  inhibiting 
transmitter  degradation,  or  blocking 
reuptake  of  neurotransmitter  precursors. 

Also  at  the  cellular  level,  the  flow  of 
ions  such  as  calcium,  sodium,  and 
potassium  across  the  cell  membrane 
may  be  changed  and  the  transmission  of 
information  between  nerve  cells  altered. 
A  substance  may  interfere  with  the  ionic 
balance  of  a  neuron.  Organophosphate 
and  carbamate  insecticides  produce     ' 
autonomic  dysfunction  and 
organochlorine  insecticides  increase 
sensorimotor  sensitivity,  produce 
tremors  and  in  some  cases  cause 
seizures  and  convulsions  (Ecobichon 
and  Joy,  1982).  Lindane,  DDT, 
pyrethroids,  and  trimethyltin  also 
produce  convulsions.  Conversely, 
solvents  act  to  raise  the  threshold  for 
eliciting  seizures  or  act  to  reduce  the 
severity  or  duration  of  the  elicited 
convulsions. 

The  role  of  excitatory  amino  acid 
(EAA)-mediated  synaptic  activation  is 
critical  for  normal  function  of  the  CNS. 
Because  endogenous  EAA-mediated 
synaptic  transmission  is  a  widespread 
excitatory  system  in  the  brain  and  is 
involved  in  the  process  of  learning  and 
memory,  the  issue  of  the  effects  of 
endogenous  and  exogenous  EAA-related 
toxicity  has  broad  implications  for  both 
CNS  morbidity  and  mortality  in 
humans.  Much  of  the  injury  and 
neuronal  death  associated  with  toxicity 
is  mediated  by  receptors  for  excitatory 
amino  acids,  especially  glutamic  acid. 
When  applied  in  sufficient  excess  from 
either  endogenous  or  exogenous 
sources,  EAAs  have  profound 
neurotoxic  effects  that  can  result  in  the 
destruction  of  neiuons  and,  as  a 
consequence,  lead  to  acute  phase 
confusion,  seizures,  and  generalized 
weakness  or  to  persistent  impairments 
such  as  memory  loss  (Choi,  1988). 

A  final  common  path  in  the  activation 
of  these  receptor  classes  is  an  increase 
in  free  cytosolic  Ca+  +  that  can  result  in 
the  release  and  activation  of 
intracellular  enzymes  (which  break 
down  the  cytoskeleton)  and  in  further 
release  of  glutamate,  both  of  which  can 
be  cytotoxic  (Choi,  1988).  Critical  to  an 
understanding  of  the  etiopathology 
associated  with  at  least  some  of  the 
neurotoxic  degeneration  may  be  the  link 
that  impaired  energy  metabolism  could 


have  with  excitotoxic  neuronal  death.  It 
is  likely  that  reduced  oxidative 
metabohsm  results  in  the  partial 
depolarization  of  resting  membrane 
potential,  the  activation  of  ionotropic 
membrane  receptor/channels,  and  the 
influx  of  Ca*  ♦or  its  release  from 
intracellular  stores. 

The  nervous  system  is  dependent  on 
an  extensive  system  of  blood  vessels 
and  capillaries  to  deliver  large 
quantities  of  oxygen  and  nutrients  as 
well  as  to  remove  toxic  waste  products. 
Damage  to  the  capillaries  in  the  brain 
can  lead  to  the  swelling  characteristic  of 
encephalopathy.  This  can  be  seen 
following  exposure  to  lead.  Other  metals 
(e.g.,  cadmium,  thallium,  and  mercury) 
and  organotin  (e.g.,  trimethyltin)  cause 
rupturing  of  vessels  that  can  also  result 
in  encephalopathy. 

One  large  aspect  of  function  that  may 
be  affected  by  neurotoxicants  is 
behavior,  which  is  the  product  of 
various  sensory,  motor,  and  associative 
functions  of  the  nervous  system. 
Neurotoxic  substances  can  adversely 
affect  sensory  or  motor  functions, 
disrupt  learning  and  memory  processes, 
or  cause  detrimental  behavioral  effects; 
however,  the  underlying  mechanisms 
for  these  effects  have  yet  to  be 
determined.  Although  changes  may  be 
subtle,  the  assessment  of  behavior  may 
serve  as  a  robust  means  of  monitoring 
the  well-being  of  the  organism  (Tilson 
and  Cabe.  1978). 

2.5.  Special  Considerations 

2.5.1.  Susceptible  Populations 

Everyone  is  at  a  certain  level  of  risk 
of  being  adversely  affected  by 
neurotoxic  substances.  Individuals  of 
certain  age  groups,  health  states,  and 
occupations,  however,  may  be  at  a 
greater  level  of  risk.  Fetuses,  children, 
the  elderly,  workers  in  occupations 
involving  exposure  to  relatively  high 
levels  of  toxic  chemicals,  and  persons 
who  abuse  drugs  are  among  those  in 
high-risk  groups.  Neurotoxic  substances 
may  exacerbate  existing  neurological  or 
psychiatric  disorders  in  a  population. 
Confounded  in  all  of  these  groups  is  the 
role  that  nutrition  plays  in  the  response 
of  the  organism  to  exposure.  Both 
general  nutritional  status  and  specific 
nutritional  deficiencies  (for  example, 
protein,  iron,  and  calcium)  can 
significantly  influence  the  response  to  a 
toxic  substance. 

It  is  widely  accepted  that  diuing 
development  adverse  effects  can  result 
from  exposure  to  chemicals  at  lower 
levels  than  would  be  necessary  for  the 
average  adult  (Suzuki,  1980).  The 
developing  nervous  system  appears  to 
be  particularly  vulnerable  to  some  kinds 
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of  damage  (Cushner.  1981:  Pearson  and 
Dietrich,  1985;  Annau  and  Eccles,  1986; 
Hill  and  Tennyson,  1986;  Silbergeld, 
1986).  During  the  developmental  period, 
the  nervous  system  is  actively  growing 
and  establishing  intricate  cellular 
networks.  Both  the  blood-brain  and 
blood-nerve  barriers  that  will  eventually 
protect  much  of  the  adult  brain,  spinal 
cord,  and  peripheral  nerves  are 
incomplete.  The  protective  mechanisms 
by  whidi  the  organism  deals  with  toxic 
substances,  such  as  the  detoxiRcation 
systems,  are  not  fully  developed. 
Exposure  to  chemicals  during 
development  can  result  in  a  range  of 
effects.  At  the  highest  exposure,  effects 
include  death,  gross  structural 
abnormalities,  or  altered  growth.  Larger 
populations  are  generally  exposed  to 
more  moderate  levels  resulting  in  more 
subtle  functional  impairments.  The 

aualitative  nature  of  some  injuries 
uring  development  may  differ  from 
those  seen  in  Uie  adult,  such  as  changes 
in  tissue  volume,  misplaced  or 
misoriented  neurons,  or  delays  or 
acceleration  of  the  appearance  of 
functional  or  structural  endpoints 
(Rodier,  1986).  In  many  cases,  the 
results  of  early  injuries  may  become 
evident  only  as  the  nervous  system 
matures  and  ages  (Rodier,  1990).  There 
are  several  instances  in  which 
functional  alterations  have  resulted 
from  exposure  during  the  period 
between  conception  and  sexual  maturity 
(Riley  and  Vorhees.  1986;  Vorhees. 
1987). 

Early  exposure  to  relatively  low  levels 
of  lead  can  result  in  reduced  scores  on 
tests  of  mental  development  (Bellinger 
et  al..  1987;  Needleman,  1990).  Eariy 
gestational  exposure  to  neurotoxicants 
such  as  cocaine  can  produce  long-term 
neurobehavioral  abnormalities 
(Anderson-Brown  et  al,  1990; 
Hutchings  et  al.,  1989);  heavy  alcohol 
exposure  produces  craniofacial 
abnormalities  and  mental  retardation 
(Jones  and  Smith.  1973),  while  moderate 
levels  of  alcohol  consumption  during 
gestation  can  delay  motor  development 
(Little  et  al.,  1989). 

With  aging,  the  level  of  risk  for  a 
number  of  health-related  factors 
increases  as  well  as  the  risk  for  toxic 
pertiu-bations  to  the  nervous  system 
(Weiss,  1990).  With  increasing  age 
comes  a  decreased  ability  of  the  nervous 
system  to  respond  to  adverse  events  or 
to  compensate  for  either  biological, 
physical,  or  toxic  effects.  At  the  tissue 
and  cellular  level,  the  aging  process 
results  in  nerve  cell  loss,  neurofibrillary 
tangles  (abnormal  accumulation  of 
certain  filamentous  proteins),  and 
netiritic  plaques  (abnormal  clusters  of 
proteins  and  other  substances  near 


synapses).  As  the  cells  die,  the  complex 
neuronal  circuitry  of  the  brain  becomes 
impaired.  Neurotransmitter 
concentrations  and  the  enzjrmes 
involved  in  their  synthesis  are  altered. 
Some  axons  gradually  lose  their  myelin 
sheath,  resulting  in  a  slowed  conduction 
of  nerve  impulses  along  the  axon.  With 
age,  not  only  might  the  nervous  system 
become  more  susceptible  to  new  insults, 
but  the  effects  of  previous  exposures 
also  may  become  evident,  with  a 
diminished  capacity  for  compensation. 
The  increased  incidence  of  multiple 
drug-taking  in  the  elderly  population 
also  can  lead  to  interactions,  either 
drug/drug  or  drug/chemical,  which  can 
adversely  affect  the  nervous  system. 
Nutritionally,  the  aged  experience 
increased  incidences  of  both  general 
undernutrition  and  deficits  of  specific 
nutrients  such  as  iron  or  calcium,  which 
can  influence  the  response  to  toxic 
substances. 

In  the  geriatric  population,  the 
clinical  manifestation  of 
neurodegenerative  disorders  may  have  a 
contributing  component  of  past 
exposures  to  environmental  chemical 
agents.  Calne  et  al.  (1986)  hypothesized 
that  various  agents  contribute  to 
Alzheimer's  disease,  Parkinson's 
disease,  or  amyotrophic  lateral  sclerosis 
(ALS,  motoneurone  di.sease,  or  Lou 
Gehrig's  disease)  by  depleting  neuronal 
reserves  to  an  extent  that  perturbations 
become  observable  in  the  context  of  the 
natural  aging  process.  B-N- 
methylamino-L-alanine,  from  the  seed 
of  the  false  sago  palm  (Cycas  circinalis 
L.),  has  been  reported  to  induce  a  form 
of  amyotrophic  lateral  sclerosis 
(Spencer  et  al.,  1987).  The  incidence  of 
Parkinson's  disease  has  been  correlated 
with  exposure  to  pesticides,  especially 
pyridines  such  as  the  herbicide  paraquat 
(Barbeau  et  al.,  1987).  Alzheimer-type 
syndromes  have  been  reported  in 
individuals  occupationally  exposed  to 
organic  solvents  or  metal  vapors  (Freed 
and  Kandel.  1988).  Similarities  have 
been  drawn  between  Alzheimer's 
disease  and  aluminum  intoxication 
(Yokel  et  al.,  1988). 

At  any  age,  preexisting  physical  as 
well  as  mental  disorders  of  the 
individual  may  play  a  significant  role  in 
the  manifestation  of  a  toxic  response 
following  exposxire  to  a  potentially  toxic 
substance.  Both  types  of  disorders 
compromise  the  system  in  some  way  so 
that  either  the  defense  mechanisms  of 
the  organism  are  not  able  to  deal  with 
the  toxic  substance  or  are  not  able  to 
repair  themselves  quickly.  In  addition  to 
the  basic  altered  biology,  for  individuals 
with  a  physical  or  mental  disorder  who 
are  xmder  some  form  of  medical 
intervention,  the  combination  of 


therapeutic  drugs  and  toxic  substances  ~ 
may  have  an  interactive  effect  on  the 
nervous  system.  For  example,  due  to  the 
delicate  eiectrodiemical  balance  of  the 
nervous  system,  mental  disorders  may 
be  exacerbated  by  exposure  to  a  toxic 
substance. 

2.5.2.  Blood-Brain  and  BIood-NOTve 
Barriers 

The  bioavailability  of  a  specific 
chemical  to  the  nervous  system  is  a 
function  of  both  the  target  tissue  and  the 
chemical.  The  brain,  spinal  cord,  and 
peripheral  nerves  are  surrounded  by  a 
series  of  semipermeable  tissues  referred 
to  as  the  blood-brain  and  blood-nerve 
barriers  (Katzman,  1976).  In  the  central 
nervous  system,  the  blood-brain  barrier 
is  composed  of  tight  junctions  formed 
by  endothelial  cells  and  astrocytes, 
lliese  tight  junctions  and  cellular 
interactions  forming  the  barrier  restrict 
the  free  passage  of  most  bloodbome 
substances.  By  doing  this,  they  create  a 
finely  controlled  extracellular 
environment  for  the  nerve  cells.  Certain 
regions  of  the  brain  and  nerves  are 
directly  exposed  to  chemicals  in  the 
blood  because  the  barrier  is  not  present 
in  some  areas  of  the  nervous  system.  For 
example,  it  is  absent  in  the 
circumventricular  area,  aroimd  the 
dorsal  root  ganglion  in  the  peripheral 
nervous  system,  and  around  the 
olfactory  nerve,  which  may  allow 
chemicals  to  penetrate  directly  from  the 
nasal  region  to  the  fitintal  cortex. 

The  existence  of  these  blood-brain 
and  blood-nerve  barriers  suggests  that 
proper  functioning  of  the  nervous 
system  is  dependent  on  control  of  the 
substances  to  which  nerve  cells  are 
exposed.  The  term  "barrier,"  however, 
is  somewhat  of  a  misnomer.  Although 
water-soluble  and  polar  compounds 
enter  the  brain  poorly,  lipophilic 
substances  readily  cross  the  barrier.  In 
addition,  a  series  of  specific  transport 
mechanisms  exist  through  which 
required  nutrients  (hormones,  amino 
acids,  peptides,  proteins,  fatty  adds, 
etc.)  reach  the  brain  (Pardridge.  1988).  If 
toxicants  are  lipid  soluble  or  if  they  are 
structurally  similar  to  substances  that 
are  normally  transported  into  the  brain, 
they  can  achieve  high  concentrations  in 
brain  tissue.  It  has  been  proposed  that 
the  increased  vulnerability  of  the 
developing  nervous  system  to  toxicant 
exposure  may  be  due  to  a  barrier  that  is 
less  effective  than  that  present  in  an 
adult  in  preventing  passage  of 
substances  into  the  nervous  system. 

2.5.3.  Metabolism 

The  central  nervous  system  has  a  very 
high  metabolic  rate  and,  unlike  other 
organs,  the  brain  depends  almost 
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entirely  on  glucoce  as  a  source  of  energy 
and  raw  material  for  the  synthesis  of 
other  molecules  (Damstra  and  Bondy. 
1980).  The  absence  of  an  aUsnative 
eaatgy  source  makes  the  CNS  critically 
dependent  on  an  uninterrupted  supply 
of  oxygen  as  well  as  the  proper 
functioning  of  enzymes  tnat  metabolize 
glucose.  Soostances  can  be  toxic  to  the 
nervous  system  if  they  perturb  neuronal 
metabolisn.  Without  glucose,  nerve 
cells  usually  begin  to  die  within 
minutes.  Deq>ite  its  relatively  small 
size,  the  energy  demands  of  the  brain 
require  14  percent  of  the  heart's  output 
and  consumes  about  18  percent  of  the 
oxygen  absorbed  by  the  lungs. 

2.5.4.  Limited  Regenerative  Ability 

The  nervous  system  has  a 
combination  of  special  features  not 
found  in  other  organ  ^stems.  It  is 
composed  of  a  variety  of  metabolically 
active  neurons  and  supporting  cell  types 
that  interact  through  a  multitude  of 
complex  chemical  mechanisms.  Each 
cell  type  has  its  own  functions  and 
vulnerabilities.  At  the  time  of  puberty, 
the  system  is  fully  dev^oped  and 
neurogenesis  (the  birth  of  new  neurons 
from  cell  division  of  precursor  cells 
called  neuroblasts)  ceases.  This  is  in 
mariLod  and  significant  contrast  to  all 
other  tissues,  where  cell  replacement  is 
continuaL 

It  is  this  loss  of  neurogenesis  that 
limits  the  nervous  system's  ability  to 
recovOT  from  damage  and  influences  the 
plasticity  of  the  system.  Neurons  are 
uneble  to  regenerate  followins  damage: 
therefore,  tbwy  are  no  longer  able  to 
perform  their  normal  fun^ons.  Toxic 
damage  to  the  brain  or  spinal  cord  that 
results  in  cell  loss  is  usually  permanent 
If  nerve  cell  loss  is  concentrated  in  one 
of  the  CNS's  functional  subsystems,  the 
outcome  could  be  debilitating:  flor 
example,  a  relatively  small  loss  of 
neurons  that  use  acetylcholine  as  their 
neurotransmitter  may  produce  a 
profound  disturbance  of  memory.  A 
relatively  minor  insult  concentrated  in  a 
subs]rstem  that  relies  on  dopamine  as  its 
neurotransmitter  may  drastically  impair 
motor  coordination.  However,  in 
req>oose  to  injury,  neurons  are  able  to 
show  considerable  plasticity  both 
during  development  and  aKer 
matxiration.  Damage  to  the  nervous 
system  alters  connectivity  between  the 
nuviving  neurons,  permitting 
functional  adjustments  to  occur  to 
compensate  for  the  damage-  Such 
responsiveness  may.  in  and  of  itself, 
have  profound  consequences  for 
neurological,  behaviwal.  and  related 
body  functione. 

Alter  damage  to  axons  in  die 
periphenl  aervee,  if  the  neurons  are  not 


damaged,  the  axons  have  the  ability  to 
regenerate  and  to  attempt  to  reach  their 
original  target  site.  This  is  the  basis,  for 
example,  of  the  eventual  retiun  of 
sensation  and  muscle  control  in  a 
surgically  reettached  limb.  Neurons  in 
the  CNS  also  have  the  ability  to 
regenerate  interrupted  axons:  however, 
they  have  a  much  more  difficult  task  in 
reeching  their  original  targets  due  to 
both  the  presoioe  of  scar  tissue  formed 
by  proliferating  glia  and  to  the  increased 
complexity  of  the  connectivity  in  the 
CNS. 

3.  Methods  far  Assessing  Human 
Neurotoxicity 

3.1.  Introduction 

This  diapter  outlines  and  discusses 
current  methods  for  detecting 
neurotoxicity  in  humans.  In  contrast  to 
studies  of  neurotoxicity  in  animals 
where  functional  changes  reedily  can  be 
correlated  with  neuroanatomic  and 
neurochemical  alterations,  there  are 
ethical  and  technical  barriers  to  the 
direct  observation  of  neuronal  damage 
in  humans.  Neurotoxicity  in  humans  is 
most  commonly  measured  by  relatively 
noninvasive  neurophysiologic  and 
neurobehavioral  methods  that  assess 
cognitive,  affective,  sensory,  and  motor 
function.  The  evaluation  of  human- 
neurotoxicity  and  the  relevance  to  risk 
assessment  will  be  discussed  within  the 
context  of  clinical  evaluation, 
epidemiologic/worksite  studies,  and 
human  laboratory  exposure  studies. 

3.2.  Clinical  Evaluation 

Netirobehavioral  assessment  methods 
are  used  extensively  in  clinical 
neurology  and  neuropsychology  to 
evaluate  patients  suspected  of  having 
neurologic  disease.  An  extensive  array 
of  examiner-administered  and  paper 
and  pencil  tasks  are  used  to  assess 
sensory,  motor,  cognitive,  and  affective 
functions  and  personality  states/traits. 
Neurobehavioral  data  are  s)mthesized 
with  information  from  neurophysiologic 
studies,  imaging  techniques,  medical 
history,  etc.,  to  derive  a  working 
diagnosis.  Clinical  diagnostic 
approaches  have  provided  a  rich 
conceptiial  framework  for 
understanding  the  functions  (and 
malfunctions)  of  the  central  and 
peripheral  nervous  systems  and  have 
formed  the  basis  for  \he  development  of 
methods  for  measuring  the  behavioral 
expression  of  nervous  system  disorders. 
Human  neim>b^uvioral  toxicology  has 
borrowed  heavily  frt)m  neurology  and 
neuropsychology  for  concepts  of 
nervous  system  impairment  and 
functional  assessment  methods. 
Neurobehavioral  toxicology  has  adopted 


the  neurologic/neuropsychologic  model, 
using  adverse  changes  in  behavioral 
function  to  assist  in  identiMng 
chemically  or  drug-induced  cl^nges  in 
nervous  system  processes. 

3.2.1.  Neurologic  Eveluation 

Assessment  of  neurobehavioral 
function  by  the  clinical  examination  of 
a  patient  has  long  been  used  as  a 
primary  tool  in  neurologic  diagnosis. 
The  domains  of  cognitive  function, 
motor  function,  sensation,  reflexes,  and 
cranial  nerve  function  are  a  standard 
part  of  the  clinical  neurologic  exam. 
Movement  and  gait,  speech  fluency  and 
content,  verbal  memory,  deep  tendon 
reflexes,  muscle  strength,  symmetry  of 
movement  and  strength,  ocular 
movements,  sensory  function  (pressure, 
vibration,  visual,  auditory),  motor 
coordination,  and  logical  reasoning  are 
only  a  few  of  the  functions  assessed  by 
neurologists  (Denny-Brown  et  al.,  1982). 

Trained  and  experienced  clinicians 
gather  these  data  by  observation,  verbal 
exchange,  and  direct  examination. 
Neurologic  exams  are  sensitive 
indicators  of  neurologic  disease;  the 
data  have  predictive  value  for  the 
diagnosis  of  underlying  nervous  system 
disease,  and  the  methods  have  been 
extensively  validated  against  other 
diagnostic  procedures  (e.g..  imaging, 
neurophysiologic  testing),  the  course  of 
the  illness,  and  autopsy  Rndings. 
Examination  of  the  patient  in  a 
semistructured  procedure  can  yield  a 
wealth  of  information  and  insights 
about  functional  impairment  and  the 
underlying  neuropathology. 

3.2.2.  Neuropsydiological  Testing 

Neuropsychologists  have  developed 
quantitative  methods  to  supplement 
clinical  neurologic  exam  and  laboratory 
data  for  the  diagnosis  of  neurologic 
disease.  Currently,  two  assessment 
batteries,  the  Luria-Nebraska  and  the 
Halstead-Reitan.  and  shorter  versions 
are  used  in  clinical  practice.  The 
batteries  consist  of  subtests  that  quantify 
a  wide  spectrum  of  cognitive,  motor, 
sensory,  intellectual,  affective,  and 
personality  functions.  The  pattern  of 
relative  performance  on  the  subtests  can 
be  interpreted  along  with  historical  and 
medical  data  to  suggest  the  presence  or 
absence  of  neurologic  disease  and  the 
possible  anatomic  location  of  any  focal 
lesions  or  degeneration.  Clinical 
interpretation  of  the  data  is  enhanced  by 
data  on  age-related  ponulation  norms 
for  many  subtests  and  by  the  systematic 
observation  of  the  patient  during  testing. 

Several  neurotoxicity  assessment 
batteries  use  components  of 
neurt^>sychologioBl  testa  and  have 
adapted  and  shortened  analogs  of  some 
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subtests.  Tests  derived  from  the 
Wechsler  Adult  Intelligence  Scale — 
Revised  (WAIS-R)  have  been  used 
frequently  to  assess  neurobehavioral 
impairment  from  chemical  agents,  and 
other  abbreviated  variations  of 
neuropsychological  battery  subtests 
have  been  incorporated  into 
neurobehavioral  toxicity  batteries  and 
used  in  field  and  laboratory  studies. 

3.2.3.  Applicability  of  CUnical  Methods 
to  Neurotoxicology  Risk  Assessment 

Neurologic  and  nexiropsychologjc 
methods  have  long  been  employed  to 
identify  the  adverse  health  effects  of 
environmental  workplace  exposures. 
Peripheral  neuropathies  (with  sensory 
and  motor  disturbances), 
encephalopathies,  organic  brain 
syndromes,  extrapyramidal  syndromes, 
demyelination,  autonomic  changes,  and 
dementia  are  well-characterized 
consequences  of  acute  and  chronic 
exposure  to  chemical  agents.  The  range 
of  exposure  conditions  that  produce 
clinical  signs  of  neiuotoxicity  also  has 
been  defined  by  using  these  clinical 
methods. 

Aspects  of  the  neurologic  examination 
approach  limit  its  usefulness  for 
neurotoxicologic  risk  assessment. 
Information  obtained  from  the 
nevirologic  exam  is  mostly  qualitative 
and  descriptive  rather  than  quantitative. 
Estimates  of  the  severity  of  functional 
impairment  can  be  reliably  placed  into 
on^  three  or  four  categories  (for 
example,  mild,  moderate,  severe).  Much 
of  the  assessment  depends  on  the 
subjective  judgment  of  the  examiner;  the 
magnitude  and  symmetry  of  muscle 
strength  are  often  judged  by  having  the 
patient  push  against  the  resistance  of 
the  examiner's  hands.  The  datum  is 
therefore  the  absolute  and  relative 
amount  of  muscle  load  sensed  by  the 
examiner  in  his  or  her  arms. 

Compared  with  other  methods,  the 
neurologic  exam  may  be  less  sensitive 
in  detecting  early  neurotoxicity  in 
peripheral  sensory  and  motor  nerves. 
While  clinicians'  judgments  are  equal  in 
sensitivity  to  quantitative  methods  in 
assessing  the  amplitude  of  tremor, 
tremttf  frequency  is  poorly  quantified  by 
clinicians.  Thus,  important  aspects  of 
the  clinical  neurologic  exam  mav  be 
insufficiently  quantified  and  lack 
sufficient  sensitivity  for  detecting  early 
neurobehavioral  toxicity  produced  by 
environmental  or  woriqplace  exposure 
conditions.  However,  a  neurologic 
evaluation  of  persons  with  documented 
neurobehavioral  impairment  would  be 
helpfiil  for  identifying  nonchemical 
causes,  such  as  brain  disease,  diabetes, 
and  cardiovascular  insufficiency. 


Administration  of  a 
neuropsychological  battery  also  requires 
a  trained  technician,  and  interpretation 
requires  a  trained  and  experienced 
neuropsychologist.  Depending  on  the 
capabilities  of  the  patient,  2  to  4  hours 
may  be  needed  to  administer  a  full 
battery;  1  hour  may  be  needed  for  the 
shorter  screening  versions.  These 
practical  considerations  may  limit  the 
usefulness  of  neiiropsychological 
assessment  in  large  field  studies  of 
suspected  neurotoxicity. 

In  addition  to  logistical  problems  in 
administration  and  interpretation, 
neuropsychological  batteries  and 
neurologic  exams  share  two 
disadvantages  with  resi}ect  to 
neurotoxicity  risk  assessment.  First, 
neurologic  exams  and 
neuropsychological  test  batteries  are 
designed  to  confirm  and  classify 
functional  problems  in  individuals 
selected  on  the  basis  of  signs  and 
symptoms  identified  by  the  patient, 
family,  or  other  health  professionals. 
Their  usefulness  in  detecting  low-base 
rate  impairment  in  workers  or  the 
general  population  is  generalfy  thought 
to  be  limited,  decreasing  the  usefulness 
of  clinical  assessment  approaches  for 
epidemiologic  risk  assessment. 

Second,  neurologic  exams  and 
neuropsychologic  test  batteries  were 
developed  to  assess  the  functional 
correlates  of  the  most  common  forms  of 
nervous  system  dysfunction:  brain 
trauma,  focal  lesions,  and  degenerative 
conditions.  The  clinical  tests  were 
validated  against  these  neurologic 
disease  states.  With  a  few  notable 
exceptions,  chemicals  ere  not  believed 
to  produce  impairment  similar  to  that 
from  trauma  or  lesions;  neurotoxic 
effects  are  more  similar  to  the  effects  of 
degenerative  disease.  There  has  been 
insufficient  research  to  demonstrate 
which  tests  designed  to  assess 
functional  expression  of  neurologic 
disease  are  useful  in  characterizing  the 
modes  of  CNS  impairment  produced  by 
chemical  agents  and  drugs.  More 
research  is  needed  to  validate  the 
usefulness  of  neuropsychologic  test 
methods  in  neurotoxicology. 

3.3.  Current  Neurotoxicity  Testing 
Methods 

3.3.1.  Neurobehavioral  Methods 

Chemical  agents  directly  or  indirectly 
affect  a  wide  range  of  nervous  system 
activities.  Many  of  these  chemical 
actions  are  expressed  as  alterations  of 
behavior;  Anger  (1990a)  lists  35 
neurobehavioral  effects  of  chemical 
exposure  that  illustrate  alterations  in 
sensory,  motor,  cognitive,  affiactive.  and 
personality  function. 


Dozens  of  tests  of  neurobehavioral 
function  have  been  proposed  or  used  in 
field  or  laboratory  studies  to  assess  the 
neiut)toxicity  of  chemical  agents.  Table 
3-1  lists  some  frequently  used  tests  of 
motor,  sensory,  cc^tive,  and  affactive 
ne\ut)behavioral  function. 

Table  3-1.  Neurobehavioral 
Methods 


Neurobehavioral 
function 

Test 

Sensation 

Motor/Dexterity 

Cognition 

FKcfcer  Fusion. 
Lanthony  (color  vision). 
PuretJit  Aiming. 
Rnger  Tapping. 
PoMiT^  Stablily. 
Reaction  Time. 
Santa  Ana  Pag  Board. 
Berrton  Vituiri  Retention. 

AfiOCf  ••■■■•••>•—■■••••••• 

TasJc 

Digit-Symbol. 

Digit  Span. 

DuaiTasiv. 

Paired- Associate. 

Symbol-Digit  TasiL 

Wechsler  AAit  Intel- 
vised*  (Components). 

Wechsler  Memory 
Scale.* 

Profile  of  Mood  States* 
(POMS). 

In  contrast  to  the  Individual  focus  in 
clinical  evaluation,  neurobehavioral 
tests  primarily  have  been  used  to 
evaluate  differences  between  groups, 
comparing  unexposed  groups  with 
persons  environmentally  or 
occupationally  exposed  to  a  suspected 
neurotoxic  agent.  An  ideal  evaluation  of 
groups  for  quantitative  evidence  of 
chemically  induced  neurobehavioral 
impairment  would  involve  the 
assessment  of  a  wide  variety  of 
fionctions,  but  testing  all  possible 
neurobehavioral  functions  that  midit  be 
affected  in  a  group  of  exposed  workers, 
for  example,  woud  be  impossible, 
llierefore,  a  testing  strategy  has  been  to 
use  a  limited  nimibw  tests  that  sample 
representative  neurobehavioral 
functional  domains  such  as  dexterity, 
visual  memory,  and  reaction  time. 

3.3.1.1.  Test  batteries.  Many  field  and 
laboratory  studies  have  selected 
ne\irobehavioral  methods  according  to 
available  information  about  the 
spectrum  of  effects  of  the  suspected 
neurotoxic  agent(s).  This  focused 
strategy  is  useful  for  answering  specific 
questions  about  known  neurotoxins.  To 
identify  unspecified  neurotoxic  effects 
in  groups  of  workers  or  to  characterize 
the  effiacts  of  less  well-studied 
chemicals  or  mixtures  of  chemicals, 
several  tests  that  sample  a 
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repiosentatiw  range  of  fonctiontt 
donsins  heve  been  grouped  into  test 
betteries.  Ine  sdventage  of  • 
standixdised  betteiy  is  thet  data  from 
diffiueut  studj  poptuations  and 
chemical  claises  can  be  compared,  and 
similarities  in  effects  obsenred  (Johnson, 
1987).  Standardized  batteries  can  be 
categoriaed  into  investigator- 
administered  and  computOT* 
administered  types. 

3.3.1.2.  bxvBstigator-administend  test 
batteries.  The  WHO-recommended 
Neurobehavioral  Core  Test  Battery 
(NCTB)  OohttSixi.  1967),  the  Finnish 
Institute  of  Oocupatioaal  Health  (FKffD 
(Hanninen.  1990).  and  the  Pittsburgh 
Occupatioaal  Exposures  Test  Battery 
(PCffiT)  (Ryan  et  aL.  1987)  are  three 
commonly  used  batteries.  The  NCTB  is 
frequently  used  in  field  studies  , 
worldwide  and  can  be  fit  inside  a 
medium-siaad  suitcase  for  transport 
The  NCTB  consists  of  the  following 
tests:  simple  reaction  time  task,  digit- 
symbol  codiz^  task,  timed  motor 
coordination  test  (Santa  Ana  pegboard), 
digit  span  memory  test.  Benton  Visual 
Retention  test,  pursuit  aiming  test,  and 
the  Profile  of  Mood  States  (POMS). 
Based  on  fiM:tQr-analytic  studies 
(Hooisma  et  al..  1990).  these  tests  are 
believed  to  measure  the  functional 
domains  of  immediate  memory,  i 
attention,  dexterity/hand-eye      I 
coordination,  reaction  time,  and  mood. 
Long-term  memory,  verbal  and  language 
functions,  auditory  sensation,  judgment, 
and  so  forth  are  not  assessed. 

3.3.1.3.  Computerixed  test  batteries. 
Computerized  tests  and  batteries  have 
been  developed  for  field  and  laboratory 
use.  The  Neurobehaviotal  Evaluation 
System  (NES)  (Baker  et  al..  1985), 
MiooTox  (Edcerman  et  al..  1985),  the 
SPES  (begren  et  aL.  1985).  and  the 
NCTR  Operant  Battery  (I^le  et  al., 
1900)  are  computerized  systems 
developed  for  neurotoxicity  assessmenL 
Cunent  versions  of  the  NES.  for 
example,  consist  of  about  15  diftsrent 
neurobniavioral  tests,  and  the  battery 
has  been  used  in  epidemiologic  studies 
of  groups  exposed  to  solvent,  pestidde, 
and  mercmy.  and  in  Idxiratory  studies 
of  NO],  ethanol.  and  toluene  (Letz, 
1900). 

Althougji  many  computerized  tests 
appear  to  tap  siinilar  neorobdiavioral 
domains  as  noncomputei  Ized  batteries, 
the  visual  mode  of  pioseutation,  the 
manual  mode  of  response,  and  die 
emphasis  on  speed  of  responding  are 
braeved  to  have  led  to  significant 
differences  in  results  obtained  from 
computerized  versus  nonctnnputerized 
forms  of  similar  tests.  Attempts  to 
clarify  the  diffiBiences  between 
computerized  and  noncomputerized  test 


batteries  have  met  with  difficulty. 
Although  some  tests  are  similar  in  eedi 
type  of  bettery,  size  and  duration  of 
stimuli,  presentation  and  response 
modality,  number  of  trials,  and  scoring 
vary  arbitrarily,  preventing  direct 
comparison.  An  example  is  the  digit- 
symbol  test  on  the  NCTB  and  the 
ribol-digit  test  on  the  NES.  Althou^ 
ost  identical  in  task  requirements, 
procedural  and  scoring  dimrences 
prevent  direct  comparison  of  the  results 
m>m  these  two  tests. 

Postural  stability  is  an  aspect  of 
integrated  sensory  and  motor  function 
that  increasingly  is  being  evaluated  in 
clinical,  epidmniologic.  and  laboratCHy 
investigations  of  effects  of  pesticides 
and  solvent,  and  would  be  useful  for 
assessing  therapeutic  drug-induced 
movement  dia<nders  sudi  as 
neuroleptics.  Measurement  of  postural 
stability  requires  a  computer,  special 
software,  monitor,  and  a  force 
transduction  platform  on  which  the 
subjects  must  stand  (Didc  et  aL.  1990). 
Medianical  and  capacitive  field 
methods  for  assessing  the  amplitude 
and  frequency  of  tremw  also  are  seeing 
more  frequent  use. 

An  advantage  of  computerized  testing 
is  the  standardization  of  test 
presentation,  but  a  disadvantage  is  the 
need  for  delicate,  expensive  computers 
and  measurement  devices  that  require 
transport  for  field  studies. 
Noncomputerized  test  batteries  are  less 
costiy  to  purchase  and  easier  to 
transport,  enhancing  their  desirability  in 
field  studies,  but  test  administrators 
require  training  and  small  diffarenoes  in 
test  administration  may  afiiect  the  data. 

3.3.2.  Neurophysiologic  Methods 

With  improvements  in  the  cap^nlities 
and  size  of  equipment,  quantitative 
neurophysiologic  measurement  of 
sensory  and  motor  functi<m  will  be 
increasingly  useful  in  human 
neurotoxicity  evaluations.  A  major 
advantage  of  these  methods  for  risk 
assessment  is  that  they  can  be  assessed 
in  both  human  and  aitimal  subjects  and 
the  data  can  be  intwiweted  in  an 
homologous  manner. 

Electromyographic  responses  (EMG) 
and  nerve  conduction  velocity  (NCV) 
have  been  used  in  the  assessment  of 
peripheral  nerve  neurotoxicity.  Some 
techniques  require  that  needle 
electrodes  be  placed  beneeth  the  skin 
for  stimulation  and  recording  and  are 
therefore  somewhat  uncomfiDrtid)le  for 
the  subject  However,  the  methods  are 
quantitative,  provide  multiple 
endpoints  of  PNS  function,  and  have 
clinical  relevance. 

The  adverse  effects  of  solvents, 
pesticides,  and  metals  have  been 


identified  with  EMG/NCV 
neurophysiologic  measures.  Maximtmi 
nerve  conduction  velocity  (MCV)  has 
been  shown  to  vary  systematically  %vith 
cumulative  exposure  to  carbon  disulfide 
Qohnson  et  al.,  1963),  suggesting  that 
this  measure  may  be  particularly 
valuable  for  quantitative  risk  assessment 
of  peripheral  motor  nerve  toxicity. 

Noninvasive  neurophysiologic  test 
methods  used  in  neurotoxicity 
evaluations  include  the 
electroencephalocpam  (EEC),  visually 
evoked  re^Mnse  (VER),  somatosensory 
evoked  potential  (SEP),  and  the 
brainstem  auditory  evdced  response 
(BAER).  The  EEC  is  the  simuned 
electrical  activity  of  neurons  measured 
vrith  scalp  electrodes;  voltage  and 
frequency  are  primary  measures.  Evoked 
methods  employ  specific  eliciting 
stimuli  applied  to  the  sense  organs  to 
measure  nervous  system  electrical 
response.  Visual  patterns,  sounds,  and 
cutaneous  stimuli  are  presented  to  the 
subject,  and  "evoked"  voltage  changes 
in  the  nervous  system  are  measured 
with  skin  electrodes. 

While  EEGs  were  developed  as  a  tool 
in  the  neurologic  diagnosis  of  seizure 
disordera  and  other  brain  diseases,  dose- 
related  EEC  changes  in  chemically 
exposed  (especially  solvents  and 
styrene)  individuals  have  been  noted 
(Si^palainen  and  Harkonen.  1976).  EEC 
measurement  reouires  large  recording 
devices  that  can  be  used  in  the 
laboratory  or  clinic,  but  are  difficult  to 
tise  in  field  sttidies.  However,  compact 
computerized  recording  equipment  has 
been  developed,  and  automated  spectral 
analyses  of  EEGs  have  recently  been 
applied  to  neurotoxicity  evaluation 
(Piikivl  andTolonen.  1989). 

In  contrast  to  EEGs,  evoked  response 
technology  is  improving,  and 
equipment,  while  expensive,  is 
becoming  more  portable.  VERs  have 
been  used  to  detect  the  sensory  toxicity 
of  solvents  and  carbon  monoxide  in 
human  subjects,  and  a  relationship  has 
been  found  between  BAER  and  blood 
lead  levels  in  diildren  exposed  to  lead- 
containing  dust  in  the  environment 
(Otto  and  Hudnell.  1990).  Evoked 
potentials  also  may  be  conditioned, 
allowing  the  use  of  sensory  methods  to 
evaluate  associative  processes. 

Dose-response  functions  have  been 
found  ¥rith  evoked  methods.  A 
curvilinear  relationship  was  found 
between  BAER  and  blood  lead 
concentrations  in  diildren  (Otto  and 
Hudnell.  1990),  and  a  biphasic  function 
described  visual  evdced  potential  (VEP) 
latency  and  visual  contrast  sensitivity 
and  perchloroethylene  exposure 
concentration  in  a  laboratory  study 
(Altmann  et  al..  1991).  In  the  latter 
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study,  the  direction  of  the  response  was 
jointly  dependent  on  dose  and  stimulus 
parameters.  In  addition,  changes  over 
time  in  the  effect  of  the  solvent  on  VEP 
were  dose  and  stimulus  parameter 
dependent. 

Two  important  methodologic 
considerations  are  illustrated  by  BAER 
and  VEP  data.  One  is  that  low 
concentrations  of  some  chemical  agents 
may  produce  effects  (shorter  latencies  in 
these  examples)  that  could  be 
interpreted  as  facilitation  rather  than 
impairment.  Changes  in  neuronal 
latencies  in  either  direction  could  be  a 
result  of  the  early  stages  of  a  neurotoxic 
process.  The  second  is  that  the  detection 
of  neurotoxic  effects  is  dependent  on 
dose-time-testing  parameter 
interactions.  A  thorough  understanding 
of  the  effects  of  testing  parameters  on 
the  dose-response  relationship  and  the 
time  course  of  chemical  effect  will  be 
necessary  for  interpreting  neurotoxicity 
studies. 

The  development  of  neurophysiologic 
methods,  such  as  evoked  and 
conditioned  potentials,  for  neurotoxicity 
risk  assessment  should  be  encouraged. 
These  methods  provide  relatively 
unambiguous  quantitative  data  on 
sensory  function  that  have  clear 
implications  for  health,  are  influenced 
by  fewer  extraneous  variables  than  are 
self-report  and  neurobehavioral 
performance  tests,  and  allow  relatively 
direct  extrapolation  of  effects  between 
animals  and  humans. 

3.3.3.  Nexirochemical  Methods 

One  of  the  major  difficulties  in  risk 
assessment  is  estimating  exposiire 
parameters  and  the  dose  or  body  burden 
actually  absorbed  by  the  individual.  In 
epidemiologic  studies,  the  actual 
absorption  and  bioavailability  of  a 
chemical  from  an  exposure  are 
frequently  unknovm. 

Measurement  of  chemical 
concentrations  in  biologic  fluids  or 
tissues  is  one  way  to  measure  more 
precisely  the  concentration  at  the  site(s) 
of  toxic  efifect.  In  epidemiologic  studies, 
this  has  been  possible  only  for  chronic 
exposure  and  for  acute  exposiue  to 
chemicals  vrith  long  biolo^c  half-lives 
in  the  body,  such  as  lead,  other  metals, 
and  bromides.  Blood  lead  levels  show 
correlations  with  neurobehavioral 
impairment,  but  blood  lead  levels  are 
representative  correlates  of  toxicity  only 
for  relatively  acute  doses.  In  children, 
for  example,  the  majority  of  lead-related 
impairment  is  the  result  of  chronic, 
rather  than  acute,  absorption,  llie 
ciunulative  amount  of  lead  sequestered 
in  tissues  (such  as  deciduous  teeth)  may 
be  a  more  representative  indicator  of  the 


area  under  the  time-concentration 
curve. 

For  chemicals  with  half-lives  in  the 
body  too  short  for  estimating  absorbed 
dose,  the  biochemical  products  from  the 
chemical  or  from  the  pnysiologic  effects 
of  the  chemical  may  serve  as  an  index 
of  exposure.  Serum  enzyme 
concentrations  (cholinesterase)  and 
esterases  in  other  tissues  (lymphocyte 
target  esterase)  have  been  employed  in 
field  studies  to  detect  pesticide 
exposure,  while  vanillylmandelic  add 
(product  of  catecholamine 
neurotransmitter  biotransformation)  and 
erythrocyte  protoporphjrrin 
concentrations  have  been  used  wdth 
varying  success  in  differentiating 
between  lead-exposed  and  control 
workers.  The  addition  of  similar 
"exposure  biomarker"  measures  to 
laboratory  studies  may  allow  the 
development  of  quantitative  estimates  of 
absorbed  dose  under  various  exposure 
conditions. 

The  measurement  of  metabolic 
products  of  neurotoxic  agents  may  be 
extremely  useful  in  risk  assessment;  an 
example  comes  &t>m  cancer  risk 
assessment.  Human  data  6t>m  the  early 
1970s  on  saturation  of  microsomal 
methylene  chloride  biotransformation  to 
carbon  monoxide  (Stewart  et  al.,  1972), 
along  with  subsequent  animal 
carcinogenesis  data  garnered  in  the 
1980s,  provided  a  quantitative  basis  for 
a  physiologically  based 
pharmacoldnetic  model  of  methylene 
chloride  cancer  risk  assessment 
(Andersen  et  al.,  1991).  The  information 
on  human  CO  pathway  kinetics 
provided  the  homologous  key  that 
allowed  extrapolation  of  risk  from 
animals  to  humans  on  a  comparative 
physiologic  basis  rather  than  using 
default  assumptions. 

3.3.4.  Imaging  Techniques 

A  number  of  recentiy  developed 
computerized  imaging  techniques  for 
evaluating  brain  activity  and  cerebral/ 
peripheral  blood  flow  have  added 
valuable  information  to  the  neurologic 
diagnostic  process.  These  imaging 
methods  include  thermography, 
positron  emission  tomography,  passive 
neuromagnetic  imaging 
(magnetoencephalography),  magnetic 
resonance  imaging,  magnetic  resonance 
spectroscopy,  computerized 
tomography,  doppler  ultrasonography, 
and  computerized  EEC  recording/ 
analysis  (brain  electrical  activity 
mapping).  The  research  application  of 
these  invasive  and  noninvasive 
quantitative  methods  has  primarily  been 
in  neurology,  schizophrenia  research, 
drug  abuse,  and  AIDS  research. 
Although  the  equipment  for  brain 


imaging  is  expensive  and  not  portable, 
neuroima^ng  technioues  promise  to  be 
valuable  clinical  and  laboratory  research 
tools  in  human  neurotoxicology. 

3.3.5.  Neuropathologic  Methods 

Neuropathologic  examination  of 
nervous  system  tissue  has  been  used  to 
confirm  data  from  clinical  testing  and  to 
contribute  to  the  understanding  of 
mechanisms  of  action  of  neurotoxicity. 
Peripheral  nerve  biopsies  have 
confirmed  chemically  induced 
peripheral  neuropathies  and  evaluated 
rates  of  recovery  (Fullerton,  1969). 
Postmortem  examination  of  nervous 
tissue  also  has  elucidated  the 
neuropathological  effiscts  of  carbon 
disulfide,  clioquinol,  and  doxorubicin 
(Spencer  and  Schaumburg,  1980). 

3.3.6.  Self-Report  Assessment  Methods 

Self-report  measures  relevant  to 
neurotoxicity  risk  assessment  consist  of 
histories  of  symptoms,  events, 
behaviors,  and  environmental 
conditions.  Information  is  obtained  by 
face-to-face  interviews,  structured 
interviews  (often  conducted  for 
diagnostic  purposes),  medical  histories, 
questionnaires,  and  survey  instruments. 

Self-report  instruments  are  the  only 
means  for  measuring  some  symptoms 
and  all  interoceptive  states,  such  as  pain 
and  nausea.  Self-reports  also  are  used  to 
obtain  information  on  behaviors  and 
events  (e.g.,  exposure  conditions) 
especially  when  practical,  legal,  or 
ethical  limitations  prevent  direct 
observation. 

Subjective  symptoms  elucidated  from 
self-report  instruments  are  responsive  to 
dose.  Haiminen  et  al.  (1979)  found  that 
subjective  symptoms  were  positively 
correlated  with  blood  lead  levels  in 
exposed  wori^rs.  Subjective  pain 
estimations  are  correlated  with  dose  and 
type  of  centrally  and  peripherally  acting 
analgesics,  and  anxiety  scores  on  a 
variety  of  scales  are  responsive  to  the 
size  of  the  anxiolytic  dose. 

Symptom  checklists  are  used  in 
epidemiologic  research  to  identify  the 
pattern  of  subjective  complaints,  which 
can  be  used  to  gxiide  the  selection  of 
objective  assessment  methods.  The 
distribution  of  symptoms  can  be 
correlated  with  indices  of  exposure  to 
determine  if  particular  symptoms  are 
more  prevalent  in  exposed  persons 
(Sjogren  et  al.,  1990). 

Self-report  data  are  notable  for  biases 
that  may  influence  them;  these  biases 
are  well  known  in  epidemiology, 
clinical  practice,  and  social  science. 
Even  in  the  most  superficial  of 
questions,  respondents  may  consciously 
or  unknowingly  bias  the  answer  to  fit 
'vhat  they  believe  to  be  the  examiner's 
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expectations.  Details  of  dijective  events 
or  subjective  states  are  subject  to 
alteration:  recall  and  reporting  of 
remembered  occurrences  may  be  biased 
to  fit  interpretations  and  expectations. 
The  socioeconomic  status,  gender,  and 
affiliation  of  the  tester  also  have  been 
identified  as  biasing  variables.  Bias 
occurs  when  information  is  requested 
about  behaviors,  beliefis.  or  fselings 
believed  by  the  respondent  to  be 
socially  imdesirable  or  when 
reinforcement  contingencies  (e.g., 
litigation)  strongly  favor  selective 
reporting. 

Biases  in  self-report  data  can  be 
reduced  by  making  the  questionnaire 
anonymous  or  highly  confidential; 
objective  data  can  be  used  to  validate 
self-reports.  Ethnographic  observations, 
objective  measurement  of  behavior, 
biologic  samples,  and  the  observations 
of  significant  others  are  employed  to 
vahdate  self-report  data.  Consistent 
descriptions  of  events  by  several 
persons  lend  credence  to  the  reliability 
of  the  report.  Many  clinical  interviews 
and  self-report  assessment  instruments 
include  some  mechanisms  for  detecting 
self-report  bias,  either  by  looking  for 
endorsement  of  improbable  behaviors, 
or  by  examining  the  consistency  of 
information  ga^ered  in  several  ways  or 
from  several  sources.  Concordance 
among  biologic  indices,  observations, 
and  physical  examinations  increases  the 
judged  validity  of  self-reports. 

3.3.6.1.  Mood  scales.  Changes  in 
mood  and  emotionality  are 
consequences  of  neurotoxicity.  For 
example,  case  reports  have  identified 
mood  changes  from  exposure  to 
merc\iry,  lead,  solvents,  and 
organophosphate  insecticides.  The 
Taylor  Manifest  Anxiety  Scale  and  the 
Profile  of  Mood  States  (POMS)  are 
standardized  self-report  assessment 
instruments  for  which  there  is  some 
evidence  of  sensitivity  to  chemical 
insult. 

The  POMS,  a  component  of  the 
Neurobehavioral  Core  Test  Battery,  is  a 
self-report  measure  that  asks 
respondents  to  use  a  5-point  scale  to 
rate  the  magnitude  of  65  subjective 
states,  such  as  "tense."  "relaxed," 
•liopeless,"  "guilty,"  etc.,  that  they  have 
ex^rienced  within  the  past  week.  The 
responses  are  scored  according  to  six 
mcod  factors,  and  a  Total  Mood 
Disturbance  Score  also  may  be 
calculated.  Liang  et  al.  (1990)  used  the 
POMS  to  evaluate  lead-exposed  workers 
(mean  blood  lead  concentration  of  41 
Mg/dL)  from  a  battery  plant  and  a  control 
group  from  a  fabric-weaving 
manufacturer.  Exposed  workers  were 
significantly  higher  on  tension. 


depression,  anger,  fatigue,  and 
confusion  scales. 

Mood  scales  were  developed  to  aid  in 
assessment  of  psychological  disorders, 
such  as  depression,  and  to  track 
treatment  response.  In  addition,  mood  is 
modulated  by  metabolic  and  endocrine 
variables  in  health  and  disease  and  can 
change  rapidly  in  response  to 
interpersonal,  workplace,  and 
environmental  events.  The  large  nimiber 
of  nonchemical  variables  and  the 
lability  of  mood  make  inclusion  of 
carefully  selected  controls  essential  in 
using  affect  as  an  endpbint  in 
neurotoxicity  research. 

The  validity  of  mood  scales  may  be 
limited  to  the  specific  populations  in 
which  the  validity  studies  were 
performed.  As  characterizations  of 
internal  states,  the  meaning  of  the 
descriptors  in  the  POMS  established  for 
one  culture  may  not  be  the  same  as  the 
meaning  of  that  concept  or  term  in  other 
cultures  or  in  other -language  systems. 
There  may  be  variations  in 
interpretation  of  the  terms  by 
respondents  across  English-speaking 
subcultures,  perhaps  as  a  function  of 
education  or  the  size  of  the  verbal 
commimity.  While  these  differences 
may  not  impede  a  global  clinical 
interpretation,  the  reduction  in 
generalizability  across  study 
populations  may  be  sufficient  to 
decrease  the  usefulness  of  subjective 
scales  in  quantitative  neurotoxicity  risk 
assessment. 

3.3.6.2.  Personality  scales.  The 
Minnesota  Multiphasic  Personality 
Inventory  (MMPI),  the  Cattell  16  PF,  and 
the  Eysenck  Personality  Inventory  have 
occasionally  been  used  in  neurotoxicity 
research.  Exposed  and  nonexposed 
groups  have  differed  on  several  scales 
derived  fit)m  these  standardized 
questionnaires.  The  diagnostic  power  of 
the  MMPI,  for  example,  is  not  in  the 
individual  scales  but  in  the  pattern  of 
scores  on  the  10  clinical  and  3  validity 
scales.  Because  interpretation  of  the 
MMPI  requires  a  trained  diagnostician 
with  experience  in  the  population  of 
interest,  it  is  less  likely  to  be  useful  in 
quantitative  neurotoxicity  assessment. 

3.4.  Approaches  to  Neurotoxicity 
Assessment 

3.4.1.  Epidemiologic  Studies 

Epidemiology  has  been  defined  as 
"the  study  of  the  distributions  and 
determinants  of  disease  and  injuries  in 
human  populations"  (Mausner  and 
Kramer,  1985).  Knowing  the  frequency 
of  illness  in  groups  and  the  factors  that 
influence  the  distribution  is  the  tool  of 
epidemiology  that  allows  the  evaluation 
of  casual  inference  with  the  goal  of 


prevention  and  cure  of  disease. 
Epidemiologic  studies  are  a  means  of 
evaluating  the  effects  of  neurotoxic 
substances  in  human  populations,  but 
such  studies  are  limited  because  they 
must  be  performed  shortly  after 
exposiire  if  the  effect  is  acute.  Most 
often  these  effects  are  suspected  to  be  a 
result  of  occupational  exposures  due  to 
the  increased  opportunity  for  exposure 
to  industrial  and  other  chemicals. 

3.4.1.1.  Case  reports.  The  first  type  of 
human  study  undertaken  is  the  case 
report  or  case  series,  which  can  identify 
cases  of  a  disease  and  are  reported  by 
clinicians  or  discerned  through  active  or 
passive  surveillance,  usually  in  the 
workplace.  For  example,  the 
neurological  hazards  of  exposure  to 
Kepone,  ^imethylaminopropionitrile. 
and  methyl-n-butyl  ketone  were  first 
reported  as  case  studies  by  physicians 
who  noted  an  unusual  cluster  of 
diseases  in  persons  later  found  to  have 
been  exposed  to  these  chemicals  (Cone 
et  al.,  1987).  However,  case  histories 
where  exposure  involved  a  single 
neurotoxic  agent,  though  informative. 
are  rare  in  the  literature:  for  example, 
farmers  are  exposed  to  a  wide  variety  of 
potentially  neurotoxic  pesticides. 
Careful  case  histories  assist  in 
identifying  common  risk  factors, 
especially  when  the  association  between 
the  exposure  and  disease  is  strong,  the 
mode  of  action  of  the  agent  is 
biologically  plausible,  and  clusters 
occur  in  a  limited  period  of  time. 

Case  reports  are  mexpensive 
compared  with  other  types  of 
epidemiologic  studies  and  can  be 
obtained  more  quickly  than  more 
complex  studies.  They  provide  little 
information  about  disease  frequency  or 

Eopulation  at  risk,  but  their  importance 
as  been  clearly  demonstrated, 
particularly  in  accidental  poisoning  or 
acute  exposure  to  high  levels  of 
toxicant.  They  remain  an  important 
source  of  index  cases  of  new  diseases 
and  for  surveillance  in  occupational 
settings.  These  studies  require 
confirmation  by  additional 
epidemiologic  research  emplojring  other 
study  desim. 

3.4.1.2.  Cross-sectional  studies.  In 
cross-sectional  studies  or  surveys,  both 
the  disease  and  suspected  risk  factors 
are  ascertained  at  the  same  time  and  the 
findings  are  useful  in  generating 
hypotheses.  A  group  of  people  is 
interviewed,  examined,  and  tested  at  a 
single  point  in  time  to  ascertain  a 
relationship  between  a  disease  and  a 
neurotoxic  expostire.  This  study  design 
does  not  allow  the  investigator  to 
determine  whether  the  disease  or  the  ■ 
exposure  came  first,  rendering  it  less 
useful  in  estimating  nf>\.  These  studies 
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are  intennediate  in  cost  and  time 
required  to  complete  compared  with 
case  reports  and  more  complex 
analytical  studies. 

3.4.1.3.  Case-control  (retrospective) 
studies.  Last  (1986)  defines  a  case- 
control  study  as  one  that  "starts  with 
the  identification  of  persons  with  the 
disease  (or  other  outcome  variable)  of 
interest,  and  a  suitable  control 
population  (comparison,  reference) 
group  of  persons  without  the  disease." 
He  states  that  the  relationship  of  an 
"attribute"  to  the  disease  is  measured  by 
comparing  the  diseased  with  the 
nondiseased  with  regard  to  how 
fireouently  the  attribute  is  present  in 
each  of  the  groups.  The  cases  are 
assembled  from  a  population  of  persons 
with  and  without  exposure  and  the 
comparison  group  is  selected  from  the 
same  population;  the  relative 
distribution  of  the  potential  risk  frictor 
(expos\ue)  in  both  groups  is  evaluated 
by  computing  an  odds  ratio  that  serves 
as  an  estimate  of  the  strength  of  the 
association  between  the  disease  and  the 
potential  risk  factor.  The  statistical 
significance  of  the  ratio  is  determined 
by  calculating  a  p-value  and  is  used  to 
approximate  relative  risk. 

The  case-control  approach  to  the 
study  of  potential  neurotoxins  in  the 
environment  has  provided  a  great  deal 
of  information.  In  his  recent  text. 
Valdukas  (1991)  notes  that  the  case- 
control  approach  is  the  strategy  of 
choice  when  no  other  environmental  or 
biological  indicator  of  neurotoxic 
exposure  is  available.  He  further  states: 
"Considering  the  fact  that  for  the  vast 
majority  of  neurotoxic  chemical 
compounds,  no  objective  biological 
indicators  of  exposure  are  available  (or 
if  they  are,  their  half-life  is  too  short  to 
be  of  any  practical  value),  the  case- 
control  paradigm  is  a  widely  accepted 
strategy  for  the  assessment  of  toxic 
causation."  The  case-control  study 
design,  however,  can  be  very 
susceptible  to  bias.  The  potential 
soiirces  of  bias  are  numerous  and  can  be 
specific  to  a  particular  study,  and  will 
ha  discussed  only  briefly  here.  Many  of 
these  biases  also  can  be  present  in  cross- 
sectional  studies.  For  example,  recall 
bias  or  faulty  recall  of  information  by 
study  subjects  in  a  questioimaire-based 
study  can  distort  the  results  of  the 
study.  Analysis  of  the  case-comparison 
study  design  assume  that  the  selected 
cases  are  representative  persons  with 
the  disease— either  all  cases  with  the 
disease  or  a  representative  sample  of 
them  have  been  ascertained.  It  further 
assumes  that  the  control  or  comparison 
group  is  representative  of  the 
nondiseased  population  (or  that  the 
prevalence  of  the  characteristic  under 


study  is  the  same  in  the  control  group 
as  in  general  population).  Failure  to 
satisfy  these  assumptions  may  result  in 
selection  bias,  but  violation  of 
assimiptions  does  not  necessarily 
invaUdate  the  study  results. 

An  additional  source  of  bias  in  case- 
control  studies  is  the  presence  of 
confounding  variables,  i.e.,  factors 
known  to  be  associated  writh  the 
exposure  and  causally  related  to  the 
disease  imder  study.  These  must  be 
controlled  either  in  the  design  of  the 
study  by  matching  cases  to  controls  on 
the  basis  of  the  confounding  factor  or  in 
the  analysis  of  the  data  by  using 
statistical  techniques  such  as 
stratification  or  regression.  Matching 
requires  time  to  identify  an  adequate 
number  of  potential  controls  to 
distinguish  those  with  the  proper 
characteristics,  while  statistical  control 
of  confounding  requires  a  larger  study. 

The  definition  of  exposure  is  critical 
in  epidemiologic  studies.  In 
occupational  settings,  exposure 
assessment  is  based  on  the  job 
assignment  of  the  study  subjects,  but 
can  be  more  precise  if  detailed  company 
records  allow  the  development  of 
exposiu^  profiles. 

3.4.1.4.  Prospective  (cohort,  foUoynip) 
studies.  In  a  prospective  study  design,  a 
healthy  group  of  people  is  assembled 
and  followed  forward  in  time  and 
observed  for  the  development  of 
disease.  Such  studies  are  invaluable  for 
determining  the  time  course  for 
development  of  disease  (e.g..  foUowup 
studies  performed  in  various  cities  on 
the  effects  of  lead  on  child 
development).  This  approach  allows  the 
direct  estimate  of  risks  attributed  to  a 
particular  exposure  since  disease 
incidence  rates  in  the  cohort  are 
determined  and  allows  the  study  of 
chronic  effects  of  exposure.  One  major 
strength  of  the  cohort  design  is  that  it 
allows  the  calculation  of  rates  to 
determine  the  excess  risk  associated 
with  an  exposure.  Also,  biases  are 
reduced  by  obtaining  information  before 
the  disease  develops.  This  approach. 
however,  can  be  very  time-consuming 
and  costly. 

In  cohort  studies  infcvmation  bias  can 
be  introduced  when  individuals  provide 
distorted  information  about  their  health 
because  they  know  their  exposiue  status 
and  may  have  been  told  of  die  expected 
health  effects  of  the  exposure  under 
study. 

A  special  type  of  cohort  study  is  the 
retrospective  cohort  study  in  which  the 
investigator  goes  back  in  time  to  select 
the  study  groups  and  traces  them  over 
time,  often  to  Uie  present.  The  studies 
usually  involve  specially  exposed 
groups  and  have  provided  much 


assistance  in  estimating  risks  due  to 
occupational  exposures.  Occupational 
retrospective  conort  studies  rely  on 
company  records  of  past  and  current 
employees  that  include  information  on 
the  dates  of  employment,  age  at 
employment,  date  of  departiire.  and 
whether  diseased  (or  dead  in  the  case  of 
mortality  studies).  Workers  can  then  be 
classified  by  divation  and  degree  of 
exposure.  A  retrospective  cohort  study 
was  performed  in  which  a  cohort  of 
1,790  bricklayers  and  2,601  men 
exposed  to  paint  solvents  was 
retrospectively  identified  and,  if  a 
disability  pension  had  been  awarded, 
the  subjects  were  examined  for  evidence 
of  presenile  dementia.  This  study  found 
a  rate  ratio  of  3.4  for  presenile  dementia 
among  the  painters  as  compared  with 
the  bricklayen  (Johnson.  1987). 

3.4.2.  Hiunan  Laboratory  Exposure 
Studies 

Neurotoxicity  assessment  has  an 
advantage  not  afforded  the  evaluation  of 
other  toxic  endpoints,  such  as  cancer  or 
reproductive  toxicity,  in  that  the  efiiacts 
of  some  chemicals  are  short  in  duraticm 
and  reversible.  This  makes  it  ethically 
possible  to  perform  human  laboratory 
exposiire  studies  and  obtain  data 
relevant  to  the  risk  assessment  process. 
Information  from  experimental  human 
exposure  studies  has  been  used  to  set 
occupational  exposiire  limits,  mosUy  for 
organic  solvents  that  can  be  inhaled. 

Laboratory  exposure  studies  have 
contributed  to  risk  assessment  and  the 
setting  of  exposure  limits  for  several 
solvents  ana  other  chemicals  with  acute 
reversible  effects.  These  chemicals 
include  methylene  chloride, 
perchloroethylene,  trichloroethylene. 
and  p-xylene  (Dick  and  Johnson.  1986). 

Human  exposure  studies  offier 
advantages  over  epidemiologic  field 
studies.  Combined  %irith  appropriate 
sampling  of  biologic  fluids  (breath  or 
blood),  it  is  possible  to  calculate  body 
concentrations,  to  examine 
toxicokinetics,  and  identify  metabolites. 
Bioavailabihty.  elimination,  dose- 
related  changes  in  metabolic  pathMrays, 
individual  variability,  time  course  of 
effects,  interactions  between  chemicals, 
interactions  between  chemical  and 
environmental/biobehaviorel  factore 
(stressore,  workload/respiratory  rate)  are 
some  processes  that  can  be  evaluated  in 
laboratory  studies. 

Other  goals  of  laboratory  studies 
include  die  indepth  characterization  of 
effects,  the  development  of  new 
assessment  methods,  and  the 
examination  of  the  sensitivity, 
specificity,  and  reliability  of 
neurobehaviorel  assessment  methods 
across  chemical  classes. 
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The  laboratory  is  the  most  appropriate 
setting  for  the  study  of  environmental 
and  biobehavioral  variables  that  affect 
the  action  of  chemical  agents.  The 
effiscts  of  ambient  temperature,  task 
difficulty,  the  rate  of  ongoing  behavior, 
conditioiUng  variables,  tolerance/ 
sensitization,  sleep  deprivation, 
motivation,  etc.,  can  be  studied. 

3.4.2.1.  Methodologic  aspects.  From  a 
methodologic  standpoint,  human 
laboratory  studies  can  be  divided  into 
two  categories— between-subjects  and 
within-subjects  designs.  In  the  former, 
the  neurobehavioral  performance  of 
exposed  volunteers  is  compared  with 
that  of  nonexposed  participants.  In  the 
latter,  preexposiire  performance  is 
compaied  with  neurobehavioral 
func^on  under  the  influence  of  the 
chemical  or  drug.  Within-subjects 
designs  have  the  advantage  of  requiring 
fewer  participants,  eliminating 
individual  differences  as  a  source  of 
variability,  and  controlling  for  chronic 
mediating  variables,  such  as  caffeine  use 
and  educational  achievement.  A 
disadvantage  of  the  within-subjects 
design  is  that  neurobehavioral  tests 
must  be  administered  more  than  once. 
Practice  on  many  neurobehavioral  tests 
often  leads  to  improved  performance 
that  may  confound  the  effect  of  the 
chemical/drug.  It  is  important  to  allow 

a  sufficient  number  of  test  sessions  in 
the  preexposure  phase  of  the  study  to 
allow  performance  on  all  tests  to 
achieve  a  relatively  stable  baseline  level. 

3.4.2.2.  Human  subject  selection 
factors.  Participants  in  laboratory 
exposure  studies  may  be  recnuted  from 
populations  of  i>ersons  already  exposed 
to  the  chemical/drug  or  from  naive 
populations.  Although  the  use  of 
exposed  volunteen  has  ethical 
advantages,  can  militate  against  novelty 
effects,  and  allows  evaluation  of 
tolerance/sensitization,  finding  an 
accessible  exposed  population  in 
reasonable  proximity  to  the  laboratory  is 
difficult.  Naive  participants  are  more 
eesily  recruited,  but  may  differ 
significantly  in  important  characteristics 
from  a  representative  sample  of  exposed 
persons.  Naive  volunteers  are  often 
younger,  healthier,  and  better  educated 
than  the  populations  exposed 
environmentally,  in  the  workplace,  or 
pharmacotherapeutically.  For  example, 
phase  I  drug  trial  data  &x>m  relatively 
young  and  healthy  volunteers  may  not 
adequately  predict  the  incidence  of 
neurotoxic  side  effects  in  older  persons 
with  chronic  health  problems. 

3.4.2.3.  Exposure  conditions  and 
chemical  classes.  Compared  with 
workplace  and  environmental 
exposures,  laboratory  exposure 
conditions  can  be  controlled  more 


precisely,  but  exposure  periods  are 
much  shorter.  Generally  only  one  or  two 
relatively  ptue  chemicals  are  studied  for 
several  houre  while  the  population  of 
interest  may  be  exposed  to  multiple 
chemicals  containing  impurities  for 
months  or  yean.  Laboratory  studies  are 
therefore  better  at  identiMng  and 
characterizing  effects  with  acute  onset 
and  the  selective  effects  of  pure  agents. 

Most  laboratory  studies  of 
neurobehavioral  function  have 
employed  individual  solvents, 
combinations  of  two  solvents,  or  very 
low  concentrations  of  chemicals 
released  from  household  and  office 
materials  (volatile  organic  compounds). 
This  selection  is  primarily  because 
solvent  effects  are  reversible,  because 
there  are  wide  margins  of  safety  for 
acute  effects  of  solvents,  because 
solvents  can  be  administered  via 
inhalation  methods  that  allow 
calculation  of  body  concentrations  by 
breath  sampling  methods  that  do  not 
require  needle  sticks,  because  over  1 
million  worken  may  have  occupational 
solvent  exposure,  and  because  of  the 
extensive  use  of  solvents  in  household 

{>roducts.  Chemicals  studied  in  the 
aboratory  over  the  past  40  yeara  have 
included  ozone.  NCh.  CO,  styrene.  lead, 
anesthetic  gases,  pesticides,  irritants, 
chlorofluorocarbon  compounds,  and 
propylene  glycol  dinitrite.  Caffeine, 
diazepam,  and  ethanol  have  been  used 
in  laboratory  studies  as  positive  control 
substances. 

3.4.2.4.  Test  methods. 
Neurobehavioral  test  methods  may  be 
selected  according  to  several  strategies. 
A  test  battery  that  examines  multiple 
neurobehavioral  functions  may  be  more 
useful  for  screening  and  the  initial 
characterization  of  acute  effects. 
Selected  neurobehavioral  tests  that 
measure  a  more  limited  number  of 
functions  in  multiple  ways  may  be  more 
useful  for  elucidating  mechanisms  or 
validating  specific  effects. 

3.4.2.5.  Controls.  Both  chemical  and 
behavioral  control  procedures  are 
valuable  for  examining  the  specificity  of 
the  effects.  A  concordant  effect  among 
different  measures  of  the  same 
neurobehavioral  function  (e.g.,  reaction 
time)  and  a  lack  of  effect  on  some  other 
measures  of  psychomotor  function  (e.g.. 
untimed  manual  dexterity)  would 
increase  the  confidence  in  a  selective 
effect  on  motor  speed  and  not  on 
attention  or  on  nonspecific  motor 
function.  Likewise,  finding  concordant 
effects  among  similar  chemical  or  drug 
classes  along  with  different  effects  bom 
dissimilar  classes  would  support  the 
specificity  of  chemical  effect.  For 
example,  finding  that  the  effects  of  a 
solvent  were  similar  to  those  of  ethanol 
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but  not  caffisine  would  support  the 
specificity  of  solvent  effects  on  a  given 
measure  of  neurotoxicity. 

3.4.2.6.  Ethical  issues.  Most  human 
exposure  studies  in  the  laboratory  havs 
been  justified  on  the  basis  of  data 
indicating  that  the  chemical  or  drug 
exposiue  produces  only  temporary  and 
reveraible  functional  effects.  The  use  of 
occupationally,  environmentally,  or 
therapeutically  exposed  populations  as 
a  source  of  participants  also  makes  the 
risks  bom  research  exposure  small 
relative  to  nonlaboratory  sources  of  risk. 
Protection  of  himian  subjects  is  also 
provided  by  the  informed  consent 
process;  the  health  risks  (known  and 
imknown)  and  benefits  of  the  research 
are  thoroughly  explained  to  each 
participant,  who  may  terminate 
participation  in  the  study  at  any  time. 

Despite  safeguards,  several  chemicals  . 
and  drugs  thought  at  the  time  of  the 
exposure  study  to  produce  only 
temporary  neurobehavioral  effects  are 
now  (20  yeara  later)  suspected  of  being 
potential  hmnan  carcinogens  on  the 
basis  of  animal  and  human  data  (e.g.. 
methylene  chloride,  perchloroethylene). 
Other  chemicals,  however,  are  now 
thought  to  be  less  carcinogenic  or 
otherwise  less  toxic  in  humans  than 
once  believed.  Rapid  advances  in  all 
areas  of  toxicology  make  it  difficult  to 
communicate,  to  potential  subjects, 
reliable  information  about  the 
likelihood  of  long-term,  latent,  or 
delayed  adverse  effects  on  health 
subsequent  to  the  study.  The 
communication  of  uncertainty  about 
potential  long-term  effects  to  research 
participants  is  essential  if  human 
exposure  studies  are  to  be  conducted 
ethically  and  are  to  continue  their 
contributions  to  neurotoxicology  and 
risk  assessment. 

3.5.  Assessment  of  Developmental 
Neurotoxicity 

3.5.1.  Developmental  Deficits 

While  adult  neurotoxicology 
evaluates  the  effects  of  chemical 
exposure  on  relatively  stable  nervous 
system  structure  and  function, 
developmental  neurotoxicology 
addresses  the  special  vulnerabilities  of 
the  young  and  the  old.  Neurobehavioral 
assessment  of  chemical  neiirotoxicity  is 
complicated  by  having  to  measure 
functional  impairment  within  a 
sequential  progression  of  emergence, 
maturation,  and  gradual  decline  of 
nervous  system  capabilities.  Methods  in 
developmental  neurotoxicity  assessment 
must  reflect  the  divereity  of 
neurobehavioral  functions,  bom 
neonates  to  ine  elderly. 
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Exposure  of  pregnant  women  to 
alcohol,  drugs  of  abuse,  therapeutic 
drugs,  nicotine,  and  environmental 
chemicals  may  result  in  the  immediate 
or  delayed  appearance  of 
neurobehavioral  impairment  in  children 
(Kimmel,  1988;  Nelson.  1991a). 
Postnatal  exposure  of  children  to 
chemical  agents  in  the  environment, 
such  as  lead,  also  may  impair  IQ  and 
other  indices  of  neurobehavioral 
function  (Needleman  et  al.,  1979). 
Neim>toxic  effects  may  impair  speech 
and  language,  attention,  general 
intelligence,  "state"  regulation  and 
responsiveness  to  external  stimulation, 
learning  and  memory,  sensory  and 
motor  skills,  visuospatial  processing, 
affect  and  temperament,  and 
responsiveness  to  nonverbal  social 
stimuli.  Chemical  neurotoxicity  may  be 
manifested  as  decreases  in  functional 
capabilities  or  delays  in  normative 
developmental  progression. 

Neurotoxic  effects  are  not  limited  to 
direct  exposure  of  the  fetus  or  child  to 
the  chemical.  Animal  studies  suggest 
that  altered  neurobehavioral 
development  in  offspring  may  result 
from  exposure  of  males  Qoffe  and 
Soyka,  1981)  and  females  to  chemical 
substances  prior  to  conception.  In  this 
case,  altered  postnatal  development  may 
reflect  chemical  influences  on 
mechanisms  of  inheritance,  copulatory 
behavior,  nutritional  status,  hormonal 
status,  or  the  uterine  environment.  In 
animals  and  humans,  chemical 
oxposure  of  parents  may  indirectly 
impair  postnatal  development  through 
changes  in  milk  composition,  parenting 
behaviors,  and  other  aspects  of  the 
environment. 

In  older  adults  the  normal  aging 
process  alters  the  response  to 
neurotoxicants.  Both  pharmacodynamic 
and  pharmacokinetic  changes  may 
underlie  altered  sensitivities  to  the 
neurotoxic  effects  of  drugs  and 
chemicals.  An  example  well  known  in 
geriatric  medicine  is  the  apparent 
increase  in  sensitivity  of  the  elderly  to 
the  toxic  effects  of  anxiolytics  (Salzman, 
1981).  Decreases  in  biotransformation 
rate  and  renal  elimination  of  parent 
drug  and  active  metabolites,  not  related 
to  disease  processes,  may  partially 
account  for  the  increased  vulnerability 
(Friedel,  1978).  Chronic  disease  states  in 
older  persons  may  result  in  decreased 
functional  capabilities  and  increased 
vulnerability  to  neujotoxic  effects. 
Chronic  diseases  also  may  prompt 
pharmacotherapy  that  may  impair 
neurobehavioral  function. 
Cardiovascular,  psychopharmacologic, 
and  antineoplastic  medications  may 
result  in  patterns  of  neurobehavioral 


impairment  not  typically  seen  in 
younger  individuals. 

3.5.2.  Methodologic  Considerations 

Standardized  methods  are  being 
developed  for  pediatric  neurotoxicity 
assessment.  Neurobehavioral  functions 
emerge  during  developmental  phases 
from  neonatal  stage  through  secondary 
school,  and  nervous  system  insull  may 
be  reflected  not  only  in  impairment  of 
emergent  functions,  but  also  as  delays  in 
the  appearance  of  new  functions.  Both 
the  severity  and  type  of  deficit  are 
affected  by  the  dose  and  duration  of 
exposure  (Nelson.  1991b),  and  different 
sensitivities  to  chemical  effects  may  be 
exhibited  at  different  stages  of  nervous 
system  development.  Early  episodes  of 
exposure  may  produce  structural 
damage  to  the  nervous  system  that  may 
not  be  developmentally  expressed  in 
behavior  for  several  months  or  years. 

The  selection  of  appropriate  testing 
methods  and  conditions  is  more 
important  when  assessing  children 
because  of  shorter  attention  spans  and 
increased  de]>endence  on  parental  and 
environmental  supports.  In  addition, 
because  of  the  increasing  complexity  of 
functional  capabilities  during  early 
development,  only  a  few  tests 
appropriate  for  infants  can  be  validly 
readministered  to  older  children.  Given 
the  complexity  of  these  variables,  the 
task  of  devising  sensitive,  rehable,  and 
valid  assessment  instruments  or 
batteries  for  pediatric  populations  will 
be  challenging. 

Assessment  methods  in  older  adults 
must  be  capable  of  distinguishing 
chemical  and  drug  effects  from  the 
effects  of  aging  processes  and  chronic 
disease  states  (Crook  et  al.,  1983). 
Assessment  methods  must  be  valid  and 
reliable  with  repeated  administration 
across  a  significant  portion  of  the 
lifespan,  and  take  into  consideration  the 
time  (days,  months,  or  years)  that  may 
intervene  between  exposure/insult  and 
the  expression  of  neurotoxicity  as 
functional  impairment.  Research  on 
nonexposed  populations  to  develop  age- 
appropriate  normative  scores  for 
neurobehavioral  functions  will  be 
important  for  the  interpretation  of 
assessment  instruments. 

Environmental  exposure  to  neurotoxic 
chemicals  and  drugs  is  correlated  with 
socioeconomic  and  ethnic  status. 
Assessment  methods  will  therefore  have 
to  be  adapted  to  diverse  ethnic,  cultural, 
and  language  groups.  While  gender 
differences  in  early  development  have 
been  noted,  differential  responses  of 
males  and  females  to  neurotoxicants 
have  been  less  well  explored  and  should 
receive  attention. 


3.6.  Issues  in  Human  Neumtoxicology 
Test  Methods 

3.6.1.  Risk  Assessment  Criteria  for  . 
Neurobehavioral  Test  Methods 

The  value  of  hiunan  neiirobehavioral 
test  methods  for  quantitative  risk 
assessment  is  related  to  the  number  of 
the  following  criteria  that  can  be  met: 

a.  Demonstrate  sensitivity  to  the  kinds 
of  neurobehavioral  impairment 
produced  by  chemicals;  that  is,  able  to 
detect  a  difference  between  exposed  and 
nonexposed  populations  in  field  studies 
or  between  exposure  and  nonexposure 
periods  in  human  laboratory  research. 

b.  Show  specificity  for  neurotoxic 
chemical  effects  and  not  be  unduly 
responsive  to  a  host  of  other 
nonchemical  fectora.  and  show 
specificity  for  the  neurobehavioral 
function  believed  to  be  measured  by  the 
test  method. 

c.  Demonstrate  adequate  reliability 
(consistency  of  measurement  over  time) 
and  validity  (concordance  with  other 
behavioral,  physiologic,  biochemical,  or 
anatomic  measiues  of  neurotoxicity). 

d.  Show  graded  amounts  of 
neurobehavioral  change  as  a  function  of 
exposure  parameter,  absorbed  dose,  or 
body  burden  along  some  ordinal  or 
continuous  metric  (dose  response). 

e.  For  representative  classes  or 
subclasses  of  CNS/PNS-active 
chemicals,  identify  single  effects  or 
patterns  of  impairment  across  several 
tests  or  functional  domains  that  are 
reasonably  consistent  from  study  to 
study  (structure-activity). 

f  Be  amenable  to  the  development  of ' 
a  procedurally  similar  counterpart  that 
can  be  used  to  assess  homologous 
behaviors  in  animals. 

3.6.1.1.  Sensitivity.  Individual 
neurobehavioral  tests  and  test  batteries 
have  detected  differences  between 
exposed  and  nonexposed  populations  in 
epidemiologic  studies  and  in  laboratory 
studies.  Effects  have  been  detected  by 
neurobehavioral  methods  at 
concentrations  thought  by  other  kinds  of 
evaluation  not  to  produce  neurotoxicity. 
Workplace  exposure  limits  to  many 
chemicals  have  been  set  on  the  basis  of 
neurobehavioral  studies.  While  the 
overall  sensitivity  of  neurobehavioral 
methods  is  sufficient  to  be  useful  in 
neurotoxicology  risk  assessment,  some 
methods  are  notably  insensitive  across 
several  chemical  classes  while  the 
sensitivity  of  other  neurobehavioral 
tests  varies  according  to  the  spectrum  of 
neurotoxic  effiacts  of  the  chemical  or 
drug. 

Sensitivity  is  sometimes  negatively 
correlated  with  reliability:  selecting  for 
tests  that  show  little  change  over  time 
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may  also  salact  for  tMis  diet  an  not 

sensitive  to  neurotoxic  insult 

Having  mora  oontrol  over  the  testing 
environment  and  using  a  rapeated 
measures  design  may  decrease 
variability  ana  iacniaae  statistical 
power,  but  these  tactics  may  introduce 
oilier  problems.  Then  is  some 
suggestion,  that  experieace  in  highly 
structured  laboratoiy  environraaits  with 
expUdt  stimulus  cooditicHis  may  reduce 
the  sensitivity  of  humans  and  animals  to 
the  efieds  of  drugs  and  diemicals,  and 
the  sensitivity  of  neurobehavioral 
measures  to  impairmeDt  by  a  chemical 
or  drug  may  depend  on  oeurob^avioral 
trainii^  history  (Terraoe.  1963;  Bradv 
and  Banett.  1986).  Sensitivity  may  also 
be  decreased  if  baseline  behaviors  are 
stable  and  well  practiced  or  an  escape/ 
avoidance  {xocedure  is  employed. 

The  systematic  introduction  of 
stimulus  or  response  changes  to  induce 
transitional  behaviors,  such  as  in  a 
transitional  state  or  repeated  learning 
paradigms,  may  be  one  way  to  retain  the 
advanlaga  of  a  stable  baseline,  have 
sufficient  sensitivity,  and  avoid  practice 
effects  (Anger  and  Setzer.  1979). 

3.6.1.2.  Specificity.  There  are  two 
kinds  of  specificity  in  neurobehavioral 
assessment  of  chemical  or  drug 
neurotoxicity.  Chemical  specificity 
refers  to  the  ability  of  a  test  to  reflect 
chemical  or  drug  effects  and  to  be 
relatively  resistant  to  the.  influence  of 
nonchemical  variriiles.  The  second  type 
of  specificity  refsrs  to  the  ability  of  a 
test  method  to  measure  changes  in  a 
single  neurobehavioral  function  (e.g.. 
dexterity)  or  a  restricted  number  of 
functions,  rather  than  a  broad  range  of 
functions  (attention,  reasoning, 
dexterity,  and  vision). 

The  neurobehavioral  expression  of 
neurotoxic  chemical  or  drug  effiscts  is  a 
function  of  the  joint  interaction  of 
ongoing  nervous  system  processes  with 
the  diemical  substance  and  with 
biopsjrchosocial  variables  that  also 
influence  nervous  system  activity.  In 
laboratory  exposure  studies  numerous 
environmental,  behavioral,  and  biologic 
variables  can  influence  the  type  or 
magnitude  of  neurotoxic  effects  of 
chemical  agmits  and  drugs  (MacPhail. 
1990).  These  variables  include  ambient 
temperature,  physical  workload,  task 
difficulty,  the  social  and  tangible  reward 
characteristics  of  the  laboratory  setting, 
redundancy  of  stimuli,  the  rate  and  form 
of  the  briiavioral  response,  conditioning 
factors,  and  the  interoceptive  stimulus 
properties  of  the  diemicals. 

loe  laboratory  research  participant's 
history  and  habits  outside  the  laboratory 
also  may  afiisct  diamical- 
neurobehaviocal  interactions  by 
influendng  the  baseline  level  of 
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performance  on  neurobehaviimd  tests  or 
directly  affecting  the  response  of  the 
CNS  to  the  exposure.  Age.  gender, 
educational  level,  intellectual 
functicming.  economic  status,  acute  and 
chronic  heehh  conditions  (including 
developmental  or  cuirait  neurologic 
conditioos).  alcobol/drug/tobacco 
efliecls  or  withdrawal,  emotional  status 
or  significant  Ufe  events,  sleep 
deprivation.  Eatigue.  and  cultural  hcton 
are  only  a  few  of  the  variables  that  may 
afliect  perfimnance  in  laboratory  studies 
(Williamson.  1991;  Cassitto  at  al.,  1990). 

The  influence  of  these  selection  and 
biopsychosocial  variables  on  the 
neurciwhavioral  effects  of  workplace 
chemicals  is  poorly  understood, 
although  their  effects  on  drug-behavior 
interactions  have  been  more  thorou^y 
explored.  Controlling  or  understanding 
chemical  and  nondiemical  variaUes 
will  be  important  for  ensuring  adequate 
specificity  for  risk  assessment  purposes. 

3.6.1.3.  Reliability  and  validity. 
Reliability  refers  to  the  ability  of  a  given 
test  to  produce  closely  similar  results 
when  administered  more  than  once  over 
a  period  of  time  or  in  similar 
populations.  Reliability  is  meaningful 
only  with  respect  to  the  measurement  of 
functions  that  would  not  be  expected  to 
change  significantly  over  the  time 
period.  Test-retest  reliability  coefficients 
are  between  0.6  and  0.9  (Beaumont^ 
1990)  for  most  of  the  tests  in  the  NCTB. 
With  notable  exceptions,  other 
neurobehavioral  tests  have  similar 
reliabilities.  Reliabilities  in  the  0.8  to 
0.9  range  are  usually  thought 
acceptable.  As  reliability  decreases, 
measurmnent  error  is  more  likely  to 
mask  neurotoxic  chemical  effects. 

Validity  has  two  aspects  in 
neurotoxicity  testing.  A  neurobehavioral 
test  may  be  jiudged  to  be  valid  when  it 
correlates  highly  with  neurobehavioral 
and  biologic  measures  of  diemical  or 
drug  effects.  A  test  method  may  also  be 
termed  valid  if  it  correlates  well  with 
other  tests  believed  to  measure  the  same 
neurob^avioral  function  (e.g.. 
attention)  and  does  not  correlate  hi^ly 
with  tests  that  primarily  measure  other 
functions.  Many  tests  purport  to 
measure  the  same  or  similar  cognitive, 
sensory,  or  motor  functions,  but  the 
correlations  between  these  tests  under 
chemical  exposure  or  under  control 
conditions  may  not  be  very  high.  This 
is  not  surprising  given  that  different 
tests  of  the  same  function  may  involve 
different  presentatifMi  and  response 
modalities,  have  differing  numbers  of 
trials  or  a  different  time  limit,  uid  have 
a  dinierent  method  of  scoring  the  results. 
Many  tests  have  such  large  procedural 
differences  that  comparison  is  difficult. 
Assessment  of  validity  is  further 


complicated  in  ituA  all  neurobehavioral 
tests  require  sensory  input,  Mtention. 
dedsions,  and  motor  responses. 

3.6.1.4.  Doae  response.  Dose-response 
relationships  have  be«i  observed  both 
in  field  and  laboratory  studies.  Perhaps 
the  best  known  examples  are 
epidemiologic  studies  of  lead-  and 
mercury-expoeed  populations  and 
seleded  solvents  in  Laboratory  studies. 
Dose-response  relationships  have  been 
observed  frequently  in  epidemiologic 
studies.  Human  laboratory  studies  also 
have  provided  data  on  the  relation^ip 
between  exposure  concentration, 
plasma  or  Iweath  concentrations,  and 
the  magnitude  of  neurob^iavioral 
impairment  Defining  the  neurotoxic 
dose-response  relationship  in  humans 
decreases  the  uncertainties  of 
extrapolation  from  animal  data  and 
allows  a  more  accurate  risk  assessment 

Recent  human  solvent  exposure 
studies  have  employed  low 
concentrations  under  which 
neurobehavioral  impairment  was  not 
observed.  Rather,  these  studies  have 
primarily  detected  the  effects  of  solvents 
on  mucosal  membranes  reported  by 
subjects  as  odore  or  irritation  (Dick, 
unpublished  observation).  While  these 
data  may  be  relevant  to  setting 
workplace  and  environmental  exposure 
limits,  they  can  be  expected  to  provide 
little  information  about  the 
neurobehavioral  impairment  that  occurs 
at  higher  concentrations.  The 
relationship  between  irritant/odor 
concentration-effect  functions  and 
neurobehavioral  impairment 
concentration-efled  functions  is  not 
known,  but  it  is  probably  not  linear. 
Dose-dependent  mechanisms  of  toxic 
effed  can  be  expeded  to  complicate  risk 
extrapolation  across  the  dose-response 
range  in  humans. 

A  further  complication  in  dose- 
response  extrapolation  is  that  low 
concentrations  of  chemicals  may  appear 
to  improve  performance  as  measured  by 
neurobehavioral  tests,  while  hitter 
doses  are  mora  likely  to  impair 
performance.  Improved  performance 
does  not  necessarily  indicate  the 
absence  of  neurotoiddty:  both  increases 
and  decreases  in  neurobehavioral 
performance  may  resuh  frtnn 
deleterious  chemical  interadions  with 
neurons.  Dose-response  extrapolation  is 
further  complicated  by  the  observation 
that  fadlitative  or  impairment  effeds 
within  a  given  dosage  range  may  occur 
at  some  perametereof  the  test  stimulus 
or  aspects  of  the  response  (response 
rate-dependent)  but  not  at  othen 
(Altmann  et  al.,  1991).  Therefore,  dose 
extrapolations  era  more  difficuh  when 
there  is  uncertainty  about  the  riiape  of 
the  dose-response  function  (biphasic. 
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linear,  etc.)  at  the  relevant  test  stimulus 
and  response  parameters. 

The  nsk  assessment  process  with 
animal  data  involves  extrapolation  from 
the  effects  of  high  doses  in  animals  to 
predict  the  effects  of  chronic  low>dose 
exposure  in  hiunans.  With  data  from 
laboratory  studies  of  humans  in  a  risk 
assessment,  however,  the  extrapolation 
is  in  the  other  direction,  from  very  low- 
dose  laboratory  exposure  to  predict  the 
effects  of  chronic  exposure  at  higher 
(but  still  low)  concentrations  in  the 
environment  and  woricplace.  Low-  to 
high-dose  extrapolation  within  the  same 
species  may  require  different 
assxmiptions  and  risk  assessment 
proceoures.  Although  high-dose  human 
exposures  have  occurred  in  accidents, 
those  data  are  primarily  descriptive  in 
nature  and  cannot  easily  be  plugged  into 
a  quantitative  risk  extrapolation  process. 
Low  dose  laboratory  data  may  be 
combined  with  data  &t>m  epidemiologic 
studies  of  persons  exposed  to  higher 
concentrations. 

3.6.1.5.  Structure-flct/Wfy.  Structiu«- 
activity  relationships  for  well-known 
chemicals  have  largely  been  estabUshed 
by  clinical  methods  (and  animal 
studies)  and  verified  by  neurobehavioral 
and  neurophysiologic  testing.  Although 
an  area  of  active  research. 
neiut)behavioral  testing  of  humans  has 
not  yet  been  able  to  identify  reliable 
patterns  of  impairment  among  chemical 
classes.  This  endeavor  has  been 
hampered  by  most  laboratory  research 
having  been  limited  to  the  evaluation  of 
low  concentrations  of  solvents  and  a 
few  other  reversible  toxicants  and  by  the 
exposure  imcertainties,  biases,  and 
confoimding  variables  found  in  cross- 
sectional  or  cohort  field  studies. 

3.6.2.  Other  Considerations  in  Risk 
Assessment 

3.6.2.1.  Mechanisms  of  action. 
Uncovering  behavioral  and 
neurophysiologic  mechanisms  of  action 
is  a  potential  contribution  of  human 
laboratory  exposiue  studies  to 
neurotoxicity  risk  assessment.  For 
example,  Stewart  et  al.  (19X) 
demonstrated  that  methylene  chloride 
was  metabolized  to  caibon  monoxide  in 
humans,  and  further  studies  (Putz  et  al., 
1979)  foimd  that  CO  production  could 
account  for  some  of  the  neurobehavioral 
impairment  observed  with  that 
chemical.  Recent  human  laboratory 
studies  of  solvents  employed  low 
concentrations  that  produced  mucosal 
irritation  and  strong  odor,  but  little 
neurobehavioral  impairment  (Dick, 
unpublished  observation).  The 
mechanisms  of  action  that  produce 
mucosal  irritation  and  the  neurotoxic 
mechanisms  that  are  expressed  in 


neurobehavioral  impairment  may  be 
quite  different.  Data  on  mucosal 
irritation  and  odor  may  therefore 
provide  limited  information  for  a 
neurotoxicity  risk  assessment. 

3.6.2.2.  Exposure  duration.  A 
criticism  of  extrapolation  from  animal 
studies  to  human  exposure  conditions  is 
that  the  effects  of  short-term  exposure 
(months  to  1-2  years)  in  animals  may 
not  accurately  predict  the  effects  of 
chronic  exposure  (>10  years)  in 
humans.  Laboratory  studies  rarely 
expose  human  subjects  to  solvents  for 
more  than  4-6  hours  per  day  for  2-5 
days  while  environmental  and 
workplace  expostires  of  concern  involve 
6-8  hours  of  exposure  per  day  for  years. 
The  uncertainties  of  extrapolating  from 
relatively  acute  exposiires  to  predict  the 
risks  from  chronic  exposure  will  not  be 
eliminated  by  using  human  laboratory 
exposure  data  in  risk  assessment. 

3.6.2.3.  Time-dependent  effects.  The 
acute  exposures  that  are  possible  in 
human  laboratory  studies  may  provide 
little  information  on  chronic  time- 
dependent  neurobehavioral  effects.  The 
effects  of  initial  exposiue  may  remain 
the  same,  decrease  (tolerance),  or 
increase  (sensitization)  with  continued 
or  repeated  exposure  to  the  chemical. 
All  effects  will  not  change  in  xmison; 
tolerance  and  sensitization  may  be 
observed  simultaneously  on  different 
measures  of  neurobehavioral  function. 
Tlie  multiple  toxicodynamic  effects  of 
chemical  exposure  (neurobehavioral 
and  other)  seem  to  follow  individual 
time  courses  suggestive  of  multiple 
mechanisms  of  action.  In  addition,  the 
processes  of  tolerance  and  sensitization 
can  be  influenced  by  testing  conditions 
and  the  nature  of  the  behavioral  task. 

One  also  must  be  concerned  about 
latent  effects  that  do  not  appear  for 
some  time  after  a  brief  exposure  and 
"silent"  cumulative  neurotoxic  effects 
that  are  not  observable  in  acute  human 
studies.  Latent  and  silent  effects  not 
only  bring  up  the  possibility  of 
unknown  risks  for  human  subjects,  but 
also  make  more  difficult  the 
extrapolation  of  chronic  neurotoxic 
risks  on  the  basis  of  acute  exposures. 

Therefore,  the  acute  exposure 
conditions  possible  in  human  laboratory 
studies  may  provide  us  with  very 
limited  information  about  the  long-term 
effects  of  chronic  exposiue. 

3.6.2.4.  Multiple  exposures.  In  the 
environment  and  the  workplace, 
persons  are  seldom  exposed  to  only  a 
single  chemical.  Rather,  they  are  most 
often  exposed  to  complex  mixtures  of 
chemicals,  the  relative  concentrations  of 
which  may  vary  over  time.  For  example, 
one  fanner  had  more  than  50  diffiarent 
chemical  products  (pesticides. 


herbicides,  solvents,  metals,  gases)  with 
nervous  system  effects  that  he  used, 
prepared,  or  stored  in  his  work  shed. 
Chemicals  used  in  industrial  processes 
may  also  contain  impurities  or 
contaminants  that  may  produce 
neurotoxic  effects  os  dter  the 
neurotoxicity  of  the  more  abundant 
chemical  species.  Chemical  mixtures 
may  have  additive  or  potentiating 
effects  not  predictable  from  studies  of 
single  chemicals  (Strong  and  Garruto, 
1991).  Human  laboratory  exposure 
studies  traditionally  have  employed  one 
highly  purified  chemical  or 
combinations  of  two  chemicals  (usually 
solvents)  and  thus  may  produce  a 
spectrum  of  neurotoxic  effiects  different 
from  environmental  and  occupational 
exposures. 

Recently  volatile  organic  compoimds 
(VOCs)  have  been  used  in  human 
exposure  studies  (Otto  and  Hudnell, 
1991).  VOCs  consist  of  multiple  volatile 
compounds  administered  at 
concentrations  commonly  found  in 
indoor  air  from  emissions  by  laminates, 
carpet,  plastics,  and  other  building  and 
decorating  materials.  Although  VOCs 
are  thought  to  produce  primarily 
mucosal  irritation  and  odors,  reports  of 
"sick,  building  syndrome"  and 
individual  sensitivity  to  indoor  air 
contaminants  suggest  that  other 
neurobehavioral  mechanisms  also  may 
be  operating.  Interactions  between 
toxicologic  and  psychosocial  variables 
may  imderlie  some  effects  of  VOCs. 

3.6.2.5.  Generalizability  and 
individual  differences.  Toe  restilts  of 
field  studies  and  laboratory  exposure 
studies  are  most  valuable  when  they  can 
be  extrapolated  to  the  general 
population.  Studies  conducted  in  male 
workers  or  in  young,  healthy  volunteers 
may  have  limited  applicability  to 
women  or  to  people  in  other  age  ranges. 
It  therefore  is  important  to  conduct 
studies  that  include  males  and  females 
of  diffiarent  ages  and  ethnic  heritage. 
Culture-sensitive  neurobehavioral  test 
methods  are  being  developed  and 
validated  in  the  United  States  and  other 
countries. 

While  it  is  important  to  increase  the 
generalizability  of  results,  it  is  equally 
important  to  know  when  results  cannot 
be  generalized.  Studies  should  be 
specifically  directed  toward  identifying 
subsets  of  individuals  who  are  more  or 
less  sensitive  to  neurotoxic  insult  or 
differ  in  mode  of  expression.  There  are 
many  examples  of  individual 
differences  that  alter  response  to 
chemicals  and  drugs:  phenylketonurics 
are  more  sensitive  to  aietary  tyramine 
and  persons  with  variants  of  plasma 
pseudocholinesterase  are  more  affected 
oy  some  neuromuscular  blocking  agents. 
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3.6.2.8.  Vwocity  of  ntunbehovioral 
test  resahs.  In  most  epidemiologic  and 
human  laboratory  studies,  feseuch 
vohmteeis  ara  hi^ily  motivated  to 
perform  wreU  on  tests  of  neurobehavioral 
mnction.  Under  voluntary  conditions, 
actual  neurobehavioral  performance 
may  serve  as  a  reasonafaw  index  of 
nervous  system  capabilities.  Some 
studies,  however,  are  conducted  in 
response  to  complaints  of  symptoms 
thought  to  be  related  to  workplace, 
environmental,  or  therapeutic  exposure 
to  chemicsis  and  drugs-  The 
performance  of  research  participants 
with  symptoms  and  complaints  may  be 
significantly  affected  (ccmsciously  or 
unconsciously)  by  monetary  rewards, 
emotional  relief,  or  social  gains  from  the 
validation  of  their  complaints.  Under 
these  conditions,  performance  may  or 
may  not  accurately  reflect  the 
capabilities  of  the  nervous  system  and 
may  leed  to  inaccurate  conclusions 
about  the  magnitude  of  nervous  system 
dysfunction  or  about  putative  diemical 
or  druB  etiologies. 

In  addition  to  suboptimal 
performance  engendered  by  potential 
reinforcers  or  rewards,  resesrch 
participants  involved  in  disputes  over 
suspected  neurotoxic  exposures  or  in 
litigaticm  few  monetary  damages  are 
likely  to  be  experiencing  significant 
emotional  and  bdiavioral  reections  from 
situational  sources  that  can  alter  the 
outcome  of  neurobehavioral  assessment. 
Anxiety,  depression,  sleep  disturbances, 
fotigue.  woiry.  obsessive  thou^ts,  and 
distractibiH^r  may  contribute  to  less 
than  optimal  perrormanoe  on  motor  and 
cognitive  neurobdiavioral  tasks, 
especially  vdiere  speed  and  sustained 
concentration  are  important.  Under 
stressful  conditions,  it  may  be  extremely 
difficult  to  differentiate  between 
neurotoxic  and  situational  sources  of 
observed  functional  Impairment. 
Functional  neurobehavioral  tests  are  not 
well  equipped  to  distinguish  between 
impeirment  from  neurotoxicity  and 
from  nondiemical  vari^lm.  llie  use  of 
functional  tests  in  sjrmptomatic 
populations  requires  great  care  in 
interpretation.  The  development  of 
vali<&y  scales  end  other  control 
procedures  for  assessing  nonchemical 
influences  on  performance  is  greatfy 
needed. 

3.6.3.  Crose-Species  Extrapolation 

Many  neurobdiavioral  tests  were 
developed  according  to  constructs  of 
human  cognitive  processes.  The  diverse 
meesores  of  cognitive,  sensmy,  and 
motor  performance  in  humans  are 
therefme  not  easily  compared  with 
neurob^avioral  function  in  animals. 
While  it  may  be  possible  to 


conceptually  relate  some  animal  and 
human  neurobehavioral  tests  (e.g..  grip 
strength  w  signal  detection),  many 
procedural  differences  prevent  direct 
comparison  between  spsdes. 

A  more  direct  extrapc^tioa  from 
animals  to  man  might  be  possible  if  the 
tests  were  chosen  tm  the  basis  of 
procedural  similarity  rather  than  on  a 
conceptual  basis  (Anger,  1991).  Stebbins 
and  colleagues  (197S)  were  successful  in 
developing  homologous  procedures  in 
nonhuman  primates  for  toe 
psychophysical  evaluation  of  antibiotic 
ototoxicity.  Efforts  to  develop 
comparable  tests  of  memory  and  other 
neurobehavioral  functions  in  animals 
and  humans  are  under  way  (Stanton  and 
Spear,  1990,  Paule  et  al..  1990),  and 
such  efforts  may  aid  in  cross-species 
extrapolation.  Other  procedurally 
defined  methods,  such  as  Pavlovian 
conditioning  (SolcHnon  and  Pendlebury, 
1988),  operant  conditioning  (Cory- 
Slechta.  1990),  signal  detection,  and 
psydiophysical  scaling  techniques 
(Stebbins  and  Gxmibs,  1975),  could  also 
be  used  to  facilitate  interspecies  risk 
extrapolation.  Deriving  comparable 
neurobehavioral  assessment  methods  in 
animals  and  humans  that  will  allow  a 
more  straightforward  extrapolation 
across  spe^es  is  of  paramount 
importance  for  neurotoxicity  risk 
assessment. 

4.  Methoda  to  Asaese  Animal 
NeuraUnicity 

4.1.  Introduction 

4.1.1.  Role  of  Animal  Models 

Determining  the  risk  posed  to  human 
health  from  chemicals  requires 
information  about  the  potential 
toxicological  hazards  and  the  expected 
levels  of  exposure.  Some  toxicological 
data  can  be  derived  directly  from 
humans.  Sources  of  such  information 
include  accidental  exposures  to 
industrial  chemicals,  cases  of  food- 
related  poisoning,  epidemiological 
studies,  as  well  as  clinical 
investigations.  While  hiunan  data  are 
available  from  clinical  trials  for 
^therapeutics  and  they  provide  the  most 
direct  means  of  determining  effects  of 
potentially  toxic  substances,  for  other 
categories  of  substances,  it  is  generally 
difficult,  expensive,  and.  in  some  cases, 
unethical  to  develop  this  type  of 
informaticm.  Quite  often,  the  natiire  and 
extent  of  available  human  toxicological 
data  are  too  incomplete  to  serve  as  the 
basis  for  an  adequate  assessment  of 
potential  health  hazards.  Furthermore, 
for  a  majority  of  diemical  substances 
himian  toxicological  data  are  simply  not 
available.  Consequently,  for  most 
toxicological  assessments  it  is  necessary 


to  rely  on  information  derived  from 
animal  models,  usually  rats  or  mice. 
One  of  the  primary  functicms  of  animal 
studies  is  to  predict  human  toxicity 
prior  to  human  exposure.  In  some  cases, 
species  phylogenetically  more  similar  to 
human,  sudi  as  monkeys  or  baboons, 
are  used  in  neurotoxicological  studies. 

Biologically,  animals  resemble 
humans  in  many  ways  and  can  serve  as 
adequate  models  for  toxicity  studies 
(Russell,  1991).  This  is  particulariy  true 
with  regard  to  the  assessment  of  adverse 
effects  to  the  nervous  system,  whereby 
animal  models  provide  a  variety  of 
usefol  information  that  helps  minimize 
exposure  of  humans  to  the  risk  of 
neurotoxicity.  There  are  many 
approaches  to  testing  for  neurotoxicity, 
including  whole  animal  (in  vivo)  testing 
and  tissue/cell  ctdture  (in  vitro)  testing. 

In  vivo  animal  studies  ourently  serve 
as  the  principal  approach  to  detect  and 
characterize  neurotoxic  hazard  and  to 
help  identify  foctora  affecting 
susceptibility  to  neurotoxicity.  Data 
from  animal  studies  are  used  to 
supplement  or  clarify  limited 
information  obtained  from  clinical  or 
epidemic^ogical  studies  in  humans,  as 
well  as  provide  specific  types  of 
informaticm  not  readily  obtainable  from 
humans  due  to  ethical  coisiderations. 
Frequently,  results  from  animal  studies 
are  used  to  guide  the  design  of 
toxicological  studies  in  humans. 

In  vitro  tests  have  been  proposed  as 
a  means  of  complementing  whole 
animal  tests,  which  could  ultimately 
reduce  the  number  of  animals  used  in 
routine  toxicity  testing,  It  also  has  been 
proposed  that  in  vitro  testing,  when 
propmiy  developed,  may  be  less  time- 
consuming  and  more  cost-effective  than 
in  vivo  assessments  (Goldberg  and 
Frazier.  1989;  Atterwill  and  Walum. 
1989).  By  imderstanding  the  biological 
structures  or  functions  affected  by  toxic 
substances  in  vitro,  it  also  may  be 
possible  to  predict  neurotoxicological 
eff(9cts  in  the  whole  animal.  An  added 
advantage  of  in  vitro  testing  is  the 
growing  availability  of  human  cell  lines 
that  could  be  used  for  directly  assessing 
potential  neurotoxic  effects  on  human 
tissue.  The  currently  available  strategies 
for  in  vitro  testing  have  certain 
limitations,  including  the  inability  to 
model  neurob^avioral  effiacts  sudi  as 
loss  of  memory  or  sensory  dysfunction 
or  to  evaluate  effisctively  the  influence 
of  organ  system  interactions  (e.g., 
neuronal,  endocrinological,  and 
immunological)  on  the  development 
and  expression  of  neurotoxicity. 

In  usmg  animal  models  to  predict 
neurotoxic  risk  in  humans,  it  is 
important  to  understand  that  the 
biochemical  and  physi<rfogical 
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nracfaanisms  tiiat  underlie  human 
biological  processes,  particularly  those 
involring  neurological  and 
psychological  hinctions,  are  very 
complex  and  are  sometimes  difficult,  if 
not  impossible,  to  model  exactly  in  a 
lower  species.  While  this  caveat  does 
not  preclude  extrapolating  the  results  of 
animal  studies  to  humans,  it  does 
highheht  the  importance  of  using  valid 
animal  models  in  well-designed 
experimental  studies. 

4.1.2.  Validity  of  Animal  Models 

Whether  animal  tests  or  methods 
actually  measure  what  they  are  intended 
to  measure,  whether  the  data  from  such 
tests  can  be  obtained  reliably,  and 
whether  such  data  can  be  logically 
extrapolated  to  hmnans  are  problems  for 
most  disciplines  in  toxicology.  Various 
proposals  have  been  made  for  the 
standardization  and  validation  of 
methods  used  in  neurotoxicological 
research.  It  is  generally  agreed  &at 
validation  is  an  ongoing  process  that 
establishes  the  credibiUty  of  a  test, 
building  an  increasing  level  of 
confidence  in  the  effective  utility  of  any 
model  of  evaluation.  The  credibility  of 
a  method,  as  it  applies  to  testing,  is 
usually  discussed  within  several 
different  contexts,  including  construct 
validity,  criterion  validity,  predictive 
validity,  and  detection  accuracy. 

Construct  validity  concerns  tne  ability 
of  a  method  to  measure  selectively  a 
particular  biological  function  and  not 
odier  dimensions.  Construct  validity  is 
frequently  established  empirically.  For 
example,  sensory  dysfunction  such  as 
hearing  loss  is  reported  by  humans 
exposed  to  some  diemicals,  and  tests 
are  designed  to  detect  and  quantify 
those  changes.  Sudi  tests  are  designed 
to  measure  changes  in  auditory 
function,  while  other  sensations  are 
unaiiiBCted  (Tilson.  1987;  Moser.  1990). 

Criterion  vaUdity  refers  to  the  ability 
of  a  method  to  measure  a  characteristic 
relative  to  some  standard.  For  example, 
Horvath  and  Frantik  (1973)  noted  that 
the  significance  of  a  test  measurement 
as  an  index  of  an  actual  treatment  effect 
should  be  validated  relative  to  the 
effacts  of  a  defined  reference  substance 
or  positive  control.  Furthermore,  each 
specific  test  or  type  of  effect  may  require 
an  appropriate  reference  substance  for 
which  the  given  type  of  effiact  is  a 
determining  fector  of  the  toxicity.  Use  of 
reference  agents  has  obvious  advantages 
in  the  assessment  of  unknown 
(^emicak. 

Predictive  vaUdity  refers  to  the  ability 
of  a  method  to  predict  effects  frtun  an 
incomplete  or  partial  data  set.  An 
animu  model  of  neurotoxicity  with 
good  predictive  validity  would  reliaiUy 


predict  neurotoxicity  in  humans,  i.e.. 
the  animal  to  human  extrapolation 
would  be  good.  There  are  several 
examples  in  neurotoxicology  where 
animal  models  have  been  developed 
based  on  neurotoxicological  reports 
from  humans.  Presumably,  the 
predictive  validity  of  su(^  models 
would  enable  detecting  similar  kinds  of 
effects  produced  by  imcharacterized 
chemicals  having  a  similar  mechanism 
of  action. 

It  has  been  proposed  (Tilson  and 
Cabe,  197B)  that  the  most  logical 
approach  to  validate  animal  methods  in 
neurotoxicology  is  to  evaluate  chemicals 
known  to  be  human  neurotoxicants  in 
tests  designed  for  animals  (predictive 
validity).  By  using  such  an  approach,  it 
is  possible  to  generate  a  profile  of  effiacts 
characteristic  of  each  type  of 
neurotoxicant  (criterion  validity).  This 
profile  could  ^en  be  used  to  assess  the 
construct  validity  of  various  tests.  That 
is,  procedures  assumed  to  measure  the 
same  neurobiological  dimension  should 
show  similar  effects;  measures  designed 
to  defect  changes  in  other  functions 
should  not  be  affected.  This  approach  to 
test  validation  has  been  described  as  the 
multitreit-multimethod  process  of 
validation  (Campbell  and  Fiske.  1959). 

Of  particular  importance  in 
establishing  the  credibility  of  a  method 
is  the  accuracy  of  detecting  a  treatment- 
related  effect  (Gad,  1989).  Accuracy  is  a 
function  of  two  interacting  elements, 
specificity  and  sensitivity.  Specificity  is 
the  ability  of  a  test  to  respond  positively 
only  when  the  toxic  endpoint  of  interest 
is  present.  Sensitivity  is  the  ability  to 
detect  a  change  when  present.  This 
aspect  depends  on  the  inherent  design 
of  the  procedure  and  experiment. 
Increasing  the  specificitvof  a  test  may 
reduce  the  possibility  of  classifying  a 
chemical  as  neurotoxic  when,  in  fact,  it 
is  not  (felse  positive),  but  it  may 
increase  the  probability  of  missing  a 
true  neurotoxicant  (felse  negative). 
Increasing  sensitivity  of  a  test  may 
reduce  the  possibility  of  felse  negatives, 
but  may  increase  the  probability  of  fetee 
positives. 

4.1.3.  ^>ecial  Coasideratioos  in  Animal 
Models 

4.1.3.1.  Susceptible  populations.  Uke 
most  odter  measures  of  toxicological 
effect,  neurotoxic  endpoints  are  subject 
to  •  number  of  experimental  variables 
that  may  affect  susceptibility  to  the 
biological  effects  of  toxicants.  In  this 
regard,  genetic  variation  (Fasting,  1991) 
is  a  poticularly  important  issue  in 
neurotoxicology.  For  example,  most 
neurotoxicological  assessments  are 
carried  out  vrith  only  one  or  two 
species.  This  may  pose  problems. 


however,  since  species  may  differ  in 
senntivity  to  neurotoxicants.  For 
exampfe,  nonhuman  primates  are  more 
sensitive  than  rats  (Boyce  et  al..  1984)  or 
mice  (Heikkila  et  al.,  1984)  to  the 
neurodegenerative  effects  of  MPTP,  a 
byproduct  in  the  illicit  synthesis  of  a 
meperidine  analog  (Langston  et  aL. 
1983).  In  the  assessment  of  delayed 
neuropathology  produced  by  some 
diolinestwase  inhibitors,  it  is  well 
knoMm  that  hens  are  much  more 
sensitive  than  rodents  (Cavanegh.  1954; 
Abou-Donia,  1981. 1983).  In  addition. 
rat  strains  also  may  be  diffierentially 
sensitive  to  some  neurotoxicants  (Moser 
et  al..  1991).  Although  it  is  preferred 
that  more  than  one  species  be  tested,  the 
cost  required  for  routine  multispecies 
testing  must  be  considered.  Whenever 
possible,  the  choice  of  animal  models 
should  take  into  account  differences  in 
species  with  regard  to 
pharmacodynamic,  genetic  composition 
and  sensitivity  to  neurotoxic  agents. 

In  addition  to  species,  other  factors 
such  as  gender  of  the  test  animal  must 
be  taken  into  consideration.  Some  toxic 
substances  may  have  a  greater 
neurotoxicological  effect  in  one  gender 
(MciCeo%vn-£yssen  et  al.,  1983; 
Matthews  et  al.,  1990).  Thus,  screening 
evaluations  frequently  require  both  male 
and  femafe  animals.  Anooier  important 
variable  is  the  age  of  die  animal 
(Veronesi  et  al..  1990).  Whether  a 
chemical  produces  neurotoxicity  may 
depend  on  the  maturetional  stage  of  the 
organism  (Rodier.  1986).  Most 
preliminary  assessments  are  designed  to 

Erovide  information  on  aduhs.  «<Hai<Ji 
ave  the  greetest  probability  of  being 
exposed.  However,  populations 
undergoing  rapid  meturation  or  aged 
individuals  may  be  especially 
vufaiereble  to  neurotonc  agents. 
Longitudinal  stxidies  that  assess  botii 
genders  at  any  stage  of  development 
address  many  of  the  problems 
associated  with  difiiarentially  sensitive 
populations. 

4.1.3.2.  Dosing  scenario.  The  dosing 
strategy  used  in  experimental  studies  is 
an  important  variabfe  in  the 
development  and  expression  of 
neurotoxicity  (WHO,  1966).  Some 
neurotoxicants  can  produce 
neurotoxicity  following  a  sing^ 
exposure,  whife  others  require  repeated 
dosing.  Repeated  dosing  represents  tfie 
typical  pattern  of  human  exposure  to 
many  chemical  substances.  Significant 
differences  in  response  may  occur  when 
an  acutely  toxic  quantity  of  material  is 
administered  over  different  exposure 
periods.  For  some  neurotoxicants  die 
onset  of  neurotoxicity  can  occur 
immediately  after  dosing,  while  odien 
may  require  time  after  exposure  for  the 
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toxicity  to  develop.  Efiiacts  of  repeated 
exposure  may  result  in  a  prom^ssive 
alteration  in  nervous  system  function  or 
structure,  while  latent  or  residual  effects 
may  be  discovered  only  in  association 
with  age-related  changes  or  after 
suitable  environmental  or 
pharmacological  challenge  (Zenick, 
1983:  MacPhail  et  al..  1983).  To  ensure 
adequate  assessment  of  neurotoxicity, 
study  designs  should  include  multiple 
dosing  regimens,  e.g..  repeated 
exposure,  with  appropriate  dose-to- 
resfXHise  intervals  of  testing. 

4.1.3.3.  Other  factors.  There  are  a 
number  of  other  factors  that  should  be 
considered  in  the  design  and 
interpretation  of  studies  using  animal 
models  (WHO,  1986).  Design  factors 
include  such  issues  as  using  properly 
trained  personnel  to  conduct  the 
studies,  the  use  of  appropriate  numbers 
of  animals  per  group  to  achieve  reliable 
statistical  significance,  and  controlling 
the  time-of-day  variability.  Time  of 
testing  relative  to  exposure  is  also 
important  for  assessing  neurotoxic 
endpoints  such  as  behavior,  and 
experiments  should  be  designed  to 
generate  a  time  course  of  effects, 
including  recovery  of  function,  if  any. 
Housing  is  an  important  environmental 
design  ractor,  be<^use  animals  housed 
individually  and  animals  housed  in 
groups  can  respond  difi'erantly  to  toxic 
agents.  Temperature,  as  an  experimental 
variable,  may  also  affect  the  outcome  of 
neurotoxicofogical  studies.  The 
responsiveness  to  some  chemicals  (e.g., 
triethyltin,  methamphetamine)  varies 
with  ambient  temperature  (Dyer  and 
Howell.  1982;  Bowyer  et  al.,  1992). 
Some  neurobiological  endpoints,  such 
as  sensory  evoked  potentials,  can  be 
influenrad  by  the  endogenous 
temperature  of  the  animal  (Dyer,  1987). 
llierefbre.  changes  in  body  temperature, 
whethw  due  to  fluctuations  in  ambient 
temperature  or  to  some  chemically 
induced  effect  such  as  inhibition  of 
sweating,  can  confound  the 
interpretation  of  measures  such  as 
evoked  responses  unless  proper  controls 
are  included  in  the  experimental  design. 

Because  a  variety  of^other 
physiological  changes  can  influence 
neuronal  functions,  it  is  important  to 
recognize  that  chemical-related 
neurotoxicity  could  result  from 
treatment-induced  physiological 
changes,  such  as  altered  nutritional  state 
(WHO,  1986).  As  part  of  a 
neurotoxicological  profile,  correlative 
measures,  8uc£  as  relative  and  absolute 
organ  weig^,  food  and  water 
consumption,  and  body  weight  and 
weight  gain,  may  be  signs  of 
physiological  change  associated  with 
systemic  toxicity  and  may  be  useful  in 


determining  the  relative  contribution  of 
general  toxicity. 

4.1.3.4.  Statistical  considerations. 
Experimental  designs  for 
neurotoxicological  studies  are 
frequently  complex,  vrith  two  or  more 
major  variables  (e.g.,  gender,  time  of 
testing)  varying  in  any  single 
experiment.  In  addition,  such  studies 
typically  generate  varying  types  of  data, 
including  continuous,  dichotomous, 
and  rank-order  data.  Knowledge  and 
experience  in  experimental  design  and 
statistical  analyses  are  important.  There 
are  several  key  statistical  concepts  that 
should  be  understood  in 
neurotoxicological  studies  (WHO,  1986: 
Gad,  1989).  The  power,  or  probability, 
of  a  study  to  detect  a  true  effect  is 
dependent  on  the  size  of  the  study 
group,  the  frequency  of  the  outcome 
variable  in  the  general  population,  and 
the  magnitude  of  effect  to  be  identified. 
Statistical  evaluation  of  a  treatment- 
related  effect  involves  the  consideration 
of  two  factore  or  types  of  errors  to  be 
avoided.  A  Type  I  error  refers  to  the 
attribution  of  an  exposure-related 
'neurotoxicological  effect  when  none  has 
occurred  (false  positive),  while  a  Type 
n  error  refers  to  the  failure  to  attribute 
an  effect  when  an  exposure-related 
effect  has  actually  occurred  (false 
negative).  In  general,  the  probability  of 
a  Type  I  error  should  not  exceed  5 
percent  and  the  probability  of  a  Type  II 
error  should  not  exceed  20  percent. 
Power  is  defined  as  one  minus  the 
probability  of  a  Type  II  error. 

Determination  of  power  also  requires 
knowledge  of  the  difference  in 
magnitude  of  outcome  measures 
observed  between  exposed  and  control 
groups  and  the  variability  of  the 
outcome  measure  among  subjects.  The 
sample  size  required  to  achieve  a  given 
level  of  statistical  power  increases  as 
variability  increases  or  the  difference 
between  groups  decreases. 

Ck)ntinuous  data  (i.e.,  magnitude,  rate, 
amplitude),  if  found  to  be  normally 
distributed,  can  be  analyzed  with  a 
general  linear  model  using  a  grouping 
factor  of  dose  and,  if  necessary,  repeated 
measures  across  time.  Post  hoc 
comparisons  between  control  and  other 
treatment  groups  can  be  made  following 
tests  for  overall  significance.  In  the  case 
of  multiple  endpoints  within  a  series  of 
evaluations,  correction  for  multiple 
observations  (e.g.,  Bonferroni's)  might 
be  necessary. 

Descriptive  data  (categorical)  and  rank 
data  can  be  analyzed  using  standard 
nonparametric  techniques.  In  some 
cases,  if  it  is  believed  that  the  data  fit 
the  linear  model,  the  categorical  data 
modeling  procedure  can  be  used  for 
weighted  least-squares  estimation  of 


fiarameters  for  a  wide  range  of  general 
inear  models,  including  repeated 
measures  analyses.  The  weighted  least- 
squares  approach  to  categorical  and 
rank  data  allows  computation  of 
statistics  for  testing  the  significance  of 
sources  of  variation  as  reflected  by  the 
model.  In  the  case  of  studies  assessing 
effects  in  the  same  animals  at  several 
time  points  univariate  analyses  can  be 
carried  out  at  each  time  point  when  the 
overall  dose  effect  or  dose-by-time 
interaction  is  significant. 

4.2.  Tiered  Testing  in  Neurotoxicology 

The  utility  of  tiered  testing  as  an 
efficient  and  cost-effective  approach  to 
evaluate  chemical  toxicity,  including 
neurotoxicity,  has  been  recognized 
(NRC,  1975).  Briefly,  first-tier  tests  are 
designed  to  determine  the  presence  or 
absence  of  neurotoxicity,  while  second- 
tier  tests  characterize  the  neurotoxic 
effect  (NRC,  1992).  There  are  at  least 
two  aspects  of  tiered  testing,  one 
involving  the  type  of  test  used  (Tilson, 
1990a)  and  the  other  involving  the 
dosing  regimen  (Goldberg  and  Frazier. 
1989). 

4.2.1.  Type  of  Test 

Tests  designed  to  measure  the 
presence  or  absence  of  an  effect  are 
usually  different  bom  those  used  to 
assess  the  degree  of  toxicity  or  the 
lowest  exposure  level  required  to 
produce  an  effect  (Tilson,  1990a). 
Screening  procedures  are  first-tier  tests 
that  typically  permit  the  testing  of  large 
numbers  of  animals.  Such  procedures 
may  not  require  extensive  resources  and 
are  usually  simple  to  perform.  However, 
these  techniques  may  be  labor  intensive, 
provide  subjective  measures,  yield 
semiquantitative  data,  and  may  not  be 
as  sensitive  to  subtle  effects  as  those 
designed  to  characterize  neurotoxic 
effects  or  second-tier  tests.  Specialized 
tests  are  usually  more  sensitive  and 
employed  in  studies  concerning 
mechanisms  of  action  or  the  estimation 
of  the  lowest  effective  dose.  Such  testing 
procedures  are  usually  referred  to  as 
secondary  tests  and  may  require  special 
equipment  and  more  extensive 
resources.  Secondary  tests  are  usually 
quantitative  and  yield  graded  or 
continuous  data  amenable  to  routine 
parametric  statistical  analyses. 

Testing  at  the  first  tier  is  used  to 
determine  if  a  chemical  might  produce 
neurotoxicity  following  exposure,  i.e.. 
hazard  detection.  In  this  case,  there  may 
be  little  existing  information  concerning 
the  neurotoxic  potential  of  an  agent. 
Examples  of  firat-tier  tests  include 
functional  observational  batteries  (FOB), 
including  an  evaluation  of  motor 
activity  and  routine 
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neurohistopathology.  For  some 
chemtcak  or  types  of  diemicaU,  there 
may  be  •  specific  interest  in  screening 
for  a  particular  presumed  mechanism  of 
toxicity  (e.g.,  inhibition  of 
cholinesterase  or  neurotoxic  esterase)  or 
neurobiological  response  (e.g..  a  site- 
specific  Deoroaal  dqgBoentian)-  In  these 
cases,  specific  neurochemical  or 
neuropatfaological  endpoiats  can  be 
used  in  conjunction  with  first-tier  tests. 
Recently,  the  Office  of  Pesticide 
Programs  (OPP)  of  the  U.S.  EPA  (1991) 
published  testing  guidelines  for  a 
neurotoxicitv  screening  batt«y 
consisting  of  an  FOB  that  consists  of 
sevMal  measures  thst  are  relatively 
simpte,  noninvasive,  and  quick  to 
perumn,  motor  •ctivity,  and 
neuropathology  to  support  testing 
requirements  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  Such  procedures  are  intended  for 
use  in  acute  and  repeated  dosing 
studies. 

A  decision  to  test  at  the  next  tier  is 
based  on  data  suggesting  that  an  agent 
produces  neurotoxicity.  The 
information  used  to  make  a  decision  to 
test  a  chemical  at  the  secondary  level 
can  come  from  a  variety  of  sources, 
including  neurotoxicoktgical  data 
already  in  the  literature,  structure- 
activity  rriationships.  data  from  first-tier 
testing,  or  following  reports  of  specific 
neurotoxic  effects  in  humans  exposed  to 
the  agent  Testing  at  the  secondary  level 
includes  detailed  neuropatfaological 
evaluatioo  as  well  as  specific  befaariaral 
tests,  bj^  prooeduras  to  assess  learning 
and  memory,  or  sensory  fimction.  Tests 
at  the  secood  tiflr  usually  measure  the 
most  ssBsitivB  endpoints  of 
neurotoxicity,  and  are  the  most  suites 
for  detennining  ttw  ao  observable 
adverse  efiact  levl  or  beadimaik  dose. 
At  this  stage  of  testing,  the  use  of  a 
second  speicies  is  ooosidered  to  address 
the  issue  of  cross-spedes  extrapolation. 

4.2.2.  Dosing  Regimen 

Goldberg  and  F^acier  (1989)  have 
indicated  that  first-tier  evaluations 
identify  offsets  of  substances  following 
acute  or  repeated  exposure  over  a  wide 
range  of  doses.  Measures  are  simple, 
focused  on  detection  of  efiiacts.  and 
results  are  used  to  help  est^lish 
pareaaetafs  Cor  the  second  tier  of  testing. 
The  subsaqumt  8tage(^  of  tier  testing 
are  designed  to  characterize  more  fiiliy 
the  toxicity  of  repeated  dosing.  In  this 
case,  aniinals  are  exposed  repeatedly  or 
continuously  to  define  the  scope  of 
toxicity,  including  latent  or  delayed 
efiiscts,  develc^ment  of  tolerance,  and 
the  rever^ility  of  adverse  effects.  The 


subsequent  stagaCs)  of  testing  also 
provide  information  about  specific 
efiiscts  or  study  mechanisms  of 
neurotoxicity.  This  tier  uses  methods 
appropriate  to  characterize  the  eflfects 
observed  in  the  first  tier  of  testing. 

4.3.  Endpoints  of  Neurotoxicity 

4.3.1.  Introduction 

■  As  applied  to  the  safety  assessment  of 
chemical  substances,  neiut>toxicity  is 
any  adverse  change  in  the  development 
structure,  or  function  of  Uie  central  and 
peripheral  nervous  system  following 
exposure  to  a  chemical  agent  (Tilson. 
1990b).  Measures  used  in  animal 
neurotoxicological  studies  are  designed 
to  assess  these  changes.  NeuroAoxicihr 
can  be  described  at  multiple  levels  of 
organization,  including  CTsmical, 
anatomical,  physiological,  or  behavioral. 
At  the  chemical  level,  for  example,  a 
neurotoxic  substance  might  inhibit 
protein  or  transmitter  synthesis,  alter 
the  flow  of  ions  across  cellular 
membranes,  or  prevent  release  of 
neurotransmitter  frtnn  nerve  terminals. 
Anatomical  changes  may  iiiclude 
destruction  of  the  neuron,  axon,  or 
myelin  sheath.  At  the  physiological 
leveL  neuronal  responsiveness  to 
stimulation  might  be  enhanced  by  a 
decrease  of  inhibitory  thresholds  in  the 
nervous  system.  Chemical-induced 
effects  at  the  behavioral  level  can 
involve  a  variety  of  alterations  in  motor, 
sensory,  or  cognitive  function,  including 
increases  or  decreases  in  frequency  or 
accuracy  of  responding.  Aithou^ 
behavioral  and  neurophysiological 
endpoints  may  be  very  sensitive 
indicators  of  neurotoxicity,  they  can  be 
influenced  by  other  factras.  The 
xmcertainties  associated  with  data  from 
functional  endpoints  can  be  reduced  if 
interpreted  within  the  context  of  other 
neurotoxicological  measures 
(neurochemical  or  neuropatfaological) 
and  systemic  toxicity  enapoints, 
particularly  if  such  measures  are  taken 
concixrrentW.  Trfjie  4-1  provides 
examples  of  potential  endpoints  of 
neurotoxicity  at  the  behavioral, 

{>faysiologicBl,  chemical,  and  structural 
evels. 

Table  4-1  .—Examples  of  Potential 
Endpoints  of  Neurotoxioty 


ocnjrrance,  meo- 
cf  saneodnntor  le- 


BehavlocBt  endpolnls: 
Absence  or 
nNude,  or 

Alterad  maonlkida  of  neuraiogicai 
uwmanla.  such  as  grip 
MndUmb  splay 


Table  4-1.— Examples  of  Potential 
Endpoints  of  Neurotoxicity- 
Continued 


I  or  decraasas  Jn  motor  adMty 
Changaa  In  rata  or  tsmporai  pattaming 

of  schedule  controlled  behavhy 
Changes  In  motor  oooidhaion.  weak- 
ness, paralysis,  atmormal  mowamawt 
or  po^ura,  tremor,  ongoing  peifom>- 


Changas  In  touch,  eight,  aound.  lasla,  or 


Changes  In  learning  and  mamoiy 

Oocurranca  of  aaizuras 

AHarad  tamporal  devalopmani  of  tahav- 

kMS  or  fsAex  naaponaaa 
AukMomic  signs 
Neuropiiyaiologicai  endpoints: 

Change  In  velocity,  amplituda.  or  refrao- 

tofy  period  of  nerve  conduclion 
Change  in  Itrtency  or  amplituda  of  sert- 

aory  evoked  polsntiai 
Change  in  EEG  pattern  or  power  spec- 

tnjm 
Neurochemical  endpokMs: 

^ttmmmmM  in  vynvWOT,  f«m99,  U|nN« 

0f( 

in 


strangtti  or 


AHacaMona  In  aierabrana  bourtd  eniywaa 

rsgulaling  neuronal  aclMty 
Decreaaas  ki  bcain  AChE 
InhKiitton  of  NTE 
Altarad     developrnentai     patlama     of 

neufoctiemicat  systems 
Attafsd  proMns  (c  fos,  substance  P) 
Steudural  endpolnls: 

man!  of  akuohiral  elemanlB 
BieakdoiMiof  caNa 
GFAP  k«c«aaaas  (aduk) 
Groas  changes  kt  morphology,  kickjdng 

brak)  weight 
Dlsook)rBlk)n  off  nerve  lissua 
Hemorrhage  ki  nerve  tissue 

4.3.2.  Benavioral  Endpoints 

Neurotoxicants  produce  a  wide  array 
of  functional  deficits,  including  motor, 
sensory,  and  learning  or  memory 
dysfunction  (WHa  1986:  Tilson  and 
Mitchell,  1984).  i4any  proceduraa  have 
been  devised  to  assess  overt  as  well  as 
relatively  subtle  changes  in  those 
functions:  hence  their  applicability  to 
the  detection  of  neimitojddty  and  to 
hazard  diarecterization.  Many  of  the 
behavioral  tests  have  been  developed 
and  validated  %iritfa  well-characterized 
neurotoxicants.  Behavioral  tests  and 
agents  that  affect  them  have  been 
reviewed  recently  (WHO.  1986;  Caijr- 
Slecfata,  1989).  Examples  of  such  tests. 
tfae  nervous  system  function  being 
measured,  and  neurotoxicants  known  to 
affect  tfaese  measures  are  listed  in  Table 
4-2. 
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Table  4-2.— Examples  of  Specialized  Tests  To  Measure  Neurotoxioty 


FuncVon 


NMionwKuiar 


IncooidkMtfon 
Twnof 


Myoclonia,  ipunn  ....... 

Sanaofy: 

AudHoiy 

Vltusi  toaddty 

SomaloMntory  tCHddty 

Pain  taniHMly ......>.. 

ONackxy  kuddty  ..._...... 

LaaminiyMamory: 


Oasaicai  condMoning 


Oparani  or  instrumental  condi- 


Prooaduia 


Grip  strength:  swinwning  endurance:  suspension  from  rod:  discrimina- 
Nva  motor  function:  hindNmb  splay. 

Rokxod,  gait  meaaurementa  - 

Rating  scale,  spectral  analysis ~ 

Rating  scale,  spectral  analysis ~ 

Discriminated  condHioning,  reflex  modification 

Discriminated  condKioning ~ 

Diecriminaled  condWonlng m.~.~.........~ 

Discriminatad  conditioning  (titralion);  fcjnctlonal  obseoAtional  battery  . 
Discriminatad  conditioning 

Startle  reflex ~ 

Nictitating  membrane,  conditioned  flavor  aversion,  passive  avoidance, 
olfactory  condHioning. 

One-way  avoidance.  Two-way  avoidance,  Y-maze  avoidance,  Biet 
water  maze,  Morris  water  maze,  Racfial  arm  maze.  Delayed  match- 
ing to  sampte,  Repeated  acquisition.  Visual  discrimination  learning. 


napresantatlva  agents 


N-hexMW.     Methyl     butyllcetone, 

Caibaryl. 
3-Acatylpyridbie,  Ethand. 
Chlordecone,  Type  I  Pyrethroids, 

DDT. 
DOT.  Type  II  Pyrethroids. 

Toiuena,  Trimethyltin. 

Methyl  mercury.  *. 

Acrylamida. 

Paralhion. 

3-Methyiindole  methyibromide. 

Diisopropyi-flurophosphate  (DFP). 
Aluminum,  Cart>aryl,  Trimethyltin. 

IDPN.  Neonatal  trimethyltin. 
Chlordecone,      Neonatal      lead, 

Hypervitaminosis    A.    Styrene. 

DFP.        Trimethyltin.        DFP, 

Cartiaryl,  Lead.  


UMI 


4.3.2.1.  Functional  observational 
batteries.  Functional  observational 
batteries  are  first-tier  tests  designed  to 
detect  and  qxiantify  major  overt 
behavioral,  physiological,  and  other 
neurotoxic  effects  (Moser,  1989).  A 
number  of  batteries  have  been  used 
riilson  and  Moser,  1992),  each 
consisting  of  tests  generally  intended  to 
evaluate  various  aspects  of  sensorimotor 
function.  Most  FOB  are  similar  to 
clinical  neurological  examinations  that 
rate  presence  or  absence  and.  in  some 
cases,  the  relative  degree  of  neurological 
signs.  A  typical  FOB,  as  summarized  in 
Table  4-3.  evaluates  several  functional 
domains,  including  neuromuscular  (i.e.. 
weeJmess.  incoordination,  gait,  and 
tremor),  sensory  (i.e.,  audition,  vision, 
and  somatosensory),  and  autonomic 
(i.e.,  pupil  response  and  salivation) 
function.  | 

Table  4-3.— Summary  of  Measures 
IN  the  Functional  Observational 
Battery  and  the  Type  of  Data 
Produced  by  Each 


Table  4-3.— Summary  of  Measures 
IN  THE  Functional  Observational 
Battery  and  the  Type  of  Data 
Produced  by  Each— Continued 


caoaa 

m  Mid 


wkJ 


Posture  (D) 


Convulsions, 
tremors  (D). 

Pa^pebrsi  do- 
aura  (R). 
lacrimaliort  (R) 


(Q) 


Mwiipulatlve 


ofra- 
movsri  (R). 

Handkig  re- 
activity 
(R). 


Approach 
raaponaa 

(R). 
Cickra- 
sponae 

(R). 


Physiologic 


Body  tem- 
perature 

(I) 
Body  weight 

(I) 


open 


cage  ai 
mffeid 


Salivation  (R) 


Vocalizations 
(0). 


Rearing  (C)  

Urination  (C)  .. 
Defecation  (C) 

Gait  (D.  R)  


Arouse  (R) 


Manipulative 


Touch  re- 
sponse 
(R). 

Tail  pinch 
response 
(R). 

Righting  re- 
flex (R). 

Landir>gfoot 
splay  (I). 

Forelimb 
grip 

strength 
(I). 


Physiologic 


Mobility  (R). 
Stereotypy  (D). 
Bizarre  behavior 
(D). 


grip 
strength 

(«). 
Pupl  re- 
sponse 

(Q). 


D-descriptive    data;    R^ranit    order   data; 
O-quantal  data;  l«interval  data:  C>count  data 

The  major  advantages  of  FOB  tests  are 
that  they  can  be  administered  within  the 
context  of  other  ongoing  toxicological 
tests  and  provide  some  indication  of  the 
possible  neurological  alterations 
produced  by  exposiire.  Potential 
problems  include  insufficient 
interobserver  reliability,  difficulty  in 
defining  certain  endpoints,  and  the 
tendency  toward  observer  bias.  The 


latter  can  be  controlled  by  using 
observers  unaware  of  the  actual 
treatment  of  the  subjects.  FOB  tests  may 
not  be  very  sensitive  to  agent-induced 
sensory  loss  (i.e.,  vision,  audition)  or 
alterations  in  cognitive  or  integrative 
processes  such  as  learning  and  memory. 
For  these  reasons,  data  from  FOB  may 
not  be  suitable  for  determining  no 
observable  adverse  effect  levels.  FOB 
data  may  be  used  to  trigger  experiments 
performed  at  the  next  tier  of  testing. 

FOB  data  may  be  interval,  ordinal,  or 
continuous  (Creason,  1989).  The 
relevance  of  statistically  significant  test 
results  bom  an  FOB  is  judged  according 
to  the  number  of  signs  affected,  the 
dose(s)  at  which  neurotoxic  signs  are 
observed,  and  the  nature,  severity,  and 
persistence  of  the  effects.  Data  from  the 
FOB  may  provide  presumptive  evidence 
of  adverse  effects  and  neurotoxicity.  If 
only  a  few  unrelated  measures  in  the 
FOB  are  affected  or  the  effects  are 
unrelated  to  dose,  there  is  less  concern 
about  neurotoxic  potentials  of  a 
chemical.  If  dose  is  associated  with 
other  overt  signs  of  toxicity,  including 
systemic  toxicity,  large  decreases  in 
body  weight,  or  debilitation,  the  data 
must  be  interoreted  carefully.  In  cases 
where  several  related  measures  in  a 
battery  of  tests  are  affected  and  the 
effects  appear  to  be  dose  dependent,  the 
level  of  concern  about  the  potential  of 
a  chemical  is  higher. 

4.3.2.2.  Motor  activity.  Movement 
within  a  defined  environment  is  a 
naturally  occurring  response  and  can  be 
affected  by  environmental  agents.  Motor 
activity  represents  a  broad  class  of 
behaviors  involving  coordinated 
participation  of  sensory,  motor,  and 


Federal  Register  /  Vol.  58,  No.  148  /  Wednesday,  August  4.  1993  /  Notices 


41583 


integrative  processes.  Motor  activity 
measurements  are  noninvasive  and  can 
be  used  to  evaluate  the  effects  of  acute 
and  repeated  exposure  to  chemicals 
(MacPhail  et  al.,  1989).  Motor  activity 
measurements  have  also  been  used  in 
humans  to  evaluate  disease  states, 
including  disorders  of  the  nervous 
system  (Goldstein  and  Stein,  1985).  The 
assessment  of  motor  activity  is  often 
included  in  first-tier  evaluations,  either 
as  part  of  the  FOB  or  as  a  separate 
quantitated  measurement. 

There  are  many  different  types  of 
activity  measurement  devices,  differing 
in  size,  shape,  and  method  of  movement 
detection  (MacPhail  et  al.,  1989). 
Because  of  the  accuracy  and  ease  of 
calibration,  devices  with  photocells  are 
widely  used.  In  general,  situating  the 
apparatus  to  minimize  extraneous  noise, 
movements,  or  lights  usually  requires 
that  the  recording  devices  be  placed  in 
light-  and  sound-attenuating  chambers 
during  the  testing  period.  A  number  of 
different  factors,  including  age,  gender, 
and  time  of  day,  can  affect  motor 
activity,  and  should  be  controlled  or 
counterbalanced.  Different  strains  of 
animals  may  have  significantly  different 
basal  levels  of  activity,  making 
comparisons  across  studies  difBcuIt.  A 
major  factor  in  activity  studies  is  the 
duration  of  the  testing  session.  Motor 
activity  levels  are  generally  highest  at 
the  beginning  of  the  session  and 
decrease  to  a  low  level  throughout  the 
session.  The  rate  of  decline  during  the 
test  session  is  h-equently  termed 
"habituation." 

Motor  activity  measurements  are 
typically  included  as  part  of  a  battery  of 
tests  to  detect  or  characterize 
neurotoxicity.  Agent-induced  alterations 
in  motor  activity  associated  with  overt 
signs  of  toxicity  (e.g.,  loss  of  body 
weight,  systemic  toxicity)  or  occurring 
in  non-dose-related  fashion  are  of  less 
concern  than  changes  that  are  dose 
dependent,  related  to  structural  or  other 
functional  changes  in  the  nervous 
system,  or  occur  in  the  absence  of  life- 
threatening  toxicity  and  are  generally 
convincing  evidence  of  neurotoxicity. 

4.3.2.3.  Neuromotor  function.  Motor 
dysfunction  is  a  common  neurotoxic 
effect,  and  many  different  types  of  tests 
have  been  devised  to  measure  time-  and 
dose-dependent  effects.  Anger  (1984) 
reported  14  motor  effects  of  89 
substances,  which  could  be  classified 
Into  four  categories:  weakness, 
incoordination,  tremor,  and  myoclonia 
or  spasms.  Chemical-induced  changes 
in  motor  function  can  be  determined 
with  relatively  simple  techniques  such 
as  the  FOB.  More  specialized  tests  to 
assess  weakness  include  measures  of 
grip  strength,  swimming  endurance, 


suspension  from  a  hanging  rod, 
discriminative  motor  function,  and 
hindlimb  splay.  Rotarod  and  gait 
assessments  measure  incoordination, 
while  rating  scales  and  spectral  analysis 
techniques  quantify  tremor  and  other 
abnormal  movements  (Tilson  and 
Mitchell,  1984). 

An  example  of  a  second-tier 
procedure  to  assess  motor  function  has 
been  described  by  Newland  (1988),  who 
trained  squirrel  monkeys  to  bold  a  bar 
within  specihed  limits  (i.e., 
displacement)  to  receive  positive 
reinforcement.  The  bar  was  also 
attached  to  a  rotary  device,  which 
allowed  measurement  of  chemical- 
induced  tremor.  Spectral  analysis  was 
used  to  characterize  the  tremor,  which 
was  found  to  be  similar  to  that  seen  in 
humans  exposed  to  neurotoxicants  or 
with  such  neurologic  diseases  as 
Parkinson's  disease. 

Incoordination  and  performance 
changes  can  be  assessed  with 
procedures  that  measure  chemical- 
induced  alterations  in  force  (Fowler, 
1987).  The  accuracy  of  performance  may 
reflect  neuromotor  function  and  is 
sensitive  to  the  debilitating  effects  of 
many  psychoactive  drugs  (Walker  et  al., 
1981;  Newland,  1988).  Gait,  an  index  of 
coordination,  has  been  measured  in  rats 
under  standardized  conditions  and  can 
be  a  sensitive  indication  of  specific 
damage  to  the  basal  ganglia  and  motor 
cortex  (Hniska  et  al,  1979)  as  well  as 
damage  to  the  spinal  cord  and 
peripheral  nervous  system. 

Procedures  to  characterize  chemical- 
induced  motor  dysfunction  have  been 
used  extensively  in  neurotoxicology. 
Most  require  preexposure  training 
(including  alterations  of  motivational 
state)  of  experimental  animals,  but  such 
tests  might  be  useful,  in  as  much  as 
similar  procedures  are  often  used  in 
assessing  humans. 

4.3.2.4.  Sensory  function.  Alterations 
in  sensory  processes  (e.g.,  paresthesias 
and  visual  or  auditory  impairments)  are 
frequently  reported  signs  or  symptoms 
in  humans  exposed  to  toxicants  (Anger, 
1984).  Several  approaches  have  been 
devised  to  measure  sensory  deficits. 
Data  from  tests  of  sensory  function  must 
be  interpreted  within  the  context  of 
changes  in  body  weight,  body 
temperature,  and  other  physiological 
endpoints.  Furthermore,  many  tests 
assess  the  behavioral  response  of  an 
animal  to  a  specific  sensory  stimulus; 
such  responses  are  usually  motor 
movements  that  could  be  directly 
affected  by  chemical  exposure.  Thus, 
care  must  be  taken  to  determine 
whether  proper  controls  were  included 
to  eliminate  the  possibility  that  changes 
in  response  to  a  sensory  stimulus  may 


have  been  related  to  agent-induced 
motor  dysfunction. 

Several  first-tier  testing  procedures 
have  been  devised  to  screen  for  overt 
sensory  deficits.  Many  rely  on 
orientation  or  the  response  of  an  animal 
to  a  stimulus.  Such  tests  are  usually 
included  in  the  FOB  used  in  screening 
(e.g.,  tail-pinch  or  click  responses). 
Responses  are  usually  recorded  as  being 
either  present,  absent,  or  changed  in 
magnitude  (Moser,  1989;  O'Donoghue, 
1989).  Screening  tests  for  sensory 
deficits  are  typically  not  suitable  to 
characterize  chemical-induced  changes 
in  acuity  or  fields  of  perception.  The 
characterization  of  sensory  deficits 
usually  necessitates  psychophysical 
methods  that  study  the  relationship 
between  the  physical  dimensions  of  a 
stimulus  and  the  behavioral  response  it 
generates  (Mauri  ssen,  1988). 

One  second-tier  approach  to  the 
characterization  of  sensory  function 
involves  the  use  of  reflex-modification 
techniques  (Crofton,  1990).  Chemical- 
induced  changes  in  the  stimulus 
frequency  or  threshold  required  to 
inhibit  a  reflex  are  taken  as  possible 
changes  in  sensory  function.  Prepulse 
inhibition  has  been  used  only  recently 
in  neurotoxicology  (Fechter  and  Young, 
1983)  and  can  be  used  to  assess  sensory 
function  in  humans  as  well  as  in 
experimental  animals. 

Various  behavioral  procedures  require 
that  a  learned  response  occur  only  in 
the  presence  of  a  specific  stimulus  (i.e., 
discriminated  or  conditioned 
responding).  Chemical-induced  changes 
in  sensory  function  are  determined  by 
altering  the  physical  characteristics  of 
the  stimulus  (e.g.,  magnitude  or 
frequency)  and  measuring  the  alteration 
in  response  rate  or  accuracy.  In  an 
example  of  the  use  of  a  discriminated 
conditional  response  to  assess  chemical- 
induced  sensory  dysfunction,  Maurissen 
et  al.  (1983)  trained  monkeys  to  respond 
to  the  presence  of  a  vibratory  or  electric 
stimulus  applied  to  the  fingertip. 
Repeated  dosing  with  acrylamide 
produced  a  persistent  decrease  in 
vibration  sensitivity;  sensitivity  to 
electric  stimulation  was  unimpaired. 
That  pattern  of  sensory  dysfunction 
corresponded  well  to  known  sensory 
deficits  in  humans.  Discriminated 
conditional  response  procedures  have 
been  used  to  assess  the  ototoxicity 
produced  by  toluene  (Pryor  et  al.,  1983) 
and  the  visual  toxicity  produced  by 
methylmercury  (Merigan,  1979). 

Procedures  to  characterize  chemical- 
induced  sensory  dysfunction  have  been 
used  often  in  neurotoxicology.  As  in  the 
case  of  most  procedures  designed  to 
characterize  nervous  system 
dysfunction,  training  and  motivational 
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factois  can  be  ccmfounding  fecton. 
Many  tests  designed  to  asaen  sensory 
function  for  labwatory  animals  can  also 
be  applied  with  some  adaptation  to 
humans. 

4.3.2.5.  Learning  and  memory. 
Learning  and  memory  disorders  are 
neurotoxic  efiiscts  of  particular 
importance.  Impairment  of  memory  is 
reported  fairly  oftm  by  adult  humans  as 
a  consequence  of  toxic  exposure. 
Behavi(»al  deficits  in  children  have 
been  catised  by  leed  exposure  (Smith  et 
al.,  1989).  and  it  is  hypotheaized  (Calne 
et  al..  1986)  that  chronic  low-level 
exposure  to  toxic  agents  may  have  a  role 
in  the  pathogenesis  of  senile  dementia. 

Learning  can  be  defined  as  an 
enduring  change  in  the  mechanisms  of 
behavior  that  results  firom  experience 
with  environmental  events  (Domjan  and 
Burkhard.  1986).  Memory  is  a  change 
that  can  be  either  short-lasting  or  long- 
lasting  (Eckeiman  and  Bushnell,  1992). 
Alterations  in  learning  and  memory 
must  be  inferred  from  changes  in 
behavior.  However,  changes  in  leeming 
and  memory  must  be  separated  from 
other  changes  in  behavior  that  do  not 
involve  cognitive  or  associative 
processes  (e.g..  motor  function,  sensory 
capabilities,  and  motivational  factors), 
and  an  apparent  toxicant-induced 
change  in  learning  or  memory  should  be 
demonstrated  over  a  range  of  stimuli 
and  conditions.  Before  it  is  concluded 
that  a  toxicant  altars  learning  and 
memory,  effects  should  be  am  firmed  in 
a  second  learning  procediue.  It  is  well 
known  that  lesions  in  the  brain  can 
inhibit  leaining.  It  is  also  known  that 
some  Ivain  lesions  can  facilitate  some 
types  of  leeming  by  removing 
behavioral  tendencies  (e.g..  inhibitory 
responses  due  to  stress)  that  moderate 
the  rate  of  learning  under  normal 
circumstances.  A  discussion  of  learning 
procedures  and  examples  of  chemicals 
that  can  a^act  learning  and  memory 
have  appeared  in  recent  reviews  (Heise. 
1984:  WHO.  1986;  Peele  and  Vincent. 
1989). 

One  simple  index  of  learning  and 
memory,  which  can  be  measured  as  a 
.  first-tier  endpoint.  is  habituation. 
HabituatioD  is  defined  as  a  gradual 
decrease  in  the  magnitude  or  frequency 
of  a  response  after  repeated 
presentations  of  a  stimulus.  A  toxicant 
can  affiact  habituation  by  increasing  or 
decreesing  tlM  number  of  stimulus 
presentations  needed  to  produce 
response  decrements  (Over  street.  1977). 
Although  habituatian  is  a  very  simple 
form  of  learning,  it  can  also  be 
perturbed  by  a  number  of  chemical 
effacts  not  related  to  learning. 

A  more  complicated  approach  to 
studying  the  eoacts  of  a  cneonical  on 


learning  and  memory  involves  the 
pairing  of  a  novel  stimulus  with  a 
second  stimulus  that  produces  a  known, 
observable,  and  quantifiable  response 
(i.e..  classical  "Pavlovian" 
conditioning).  The  novel  stimulus  is 
known  as  the  conditioned  stimulus,  and 
the  second,  eliciting  stimulus  is  the 
unconditioned  stimulus.  With  repeated 
pairings  of  the  two  stimuli,  the 
conditioned  stimulus  comes  to  eUcit  a 
response  similar  to  the  response  elicited 
by  the  unconditioned  stimulus.  The 
procedure  has  been  used  in  behavioral 
pharmacology  and,  to  a  lesser  extent,  in 
neurotoxicology.  Neurotoxicants  that 
interfere  with  leeming  and  memory 
would  alter  the  number  of  presentations 
of  the  pair  of  stimuli  required  to 
produce  conditioning  or  learning. 
Memory  would  be  tested  by  determining 
how  long  after  the  last  presentation  of 
the  two  stimuli  the  conditioned 
stimulus  would  still  elicit  a  response 
(Yokel.  1983).  Other  classically 
conditioned  responses  known  to  be 
affected  by  psychoactive  or  neurotoxic 
agents  are  conditioned  taste  aversion 
(Riley  and  Tuck.  1985)  and  conditioned 
suppression  (Chiba  and  Ando.  1976). 

Second-tier  procedures  to  assess 
learning  or  memory  typically  involve 
the  pairing  of  a  response  widi  a 
stimulus  that  increases  the  probebility 
of  future  response  through 
reinforcement.  Response  rate  can  be 
increased  by  using  positive 
reinforcement  or  removing  negative 
reinforcement.  Learning  is  usually 
assessed  by  determining  the  number  of 
presentations  or  trials  needed  to 
produce  a  defined  frequency  of 
response.  Memory  can  be  defined 
specifically  as  the  maintenance  of  a 
stated  frequency  of  response  after  initial 
training.  Neurotoxicants  may  adversely 
affect  teaming  by  increasing  or 
decreasing  the  number  of  presentations 
required  to  achieve  the  designated 
criterion.  Decrements  in  memory  may 
be  indicated  by  a  decreese  in  the 
probability  or  frequency  of  a  response  at 
some  time  after  initial  training. 
Toxicant-induced  changes  in  Teaming 
and  memory  should  be  interpreted 
within  the  context  of  possible  toxicant- 
induced  changes  in  sensory,  motor,  and 
motivational  factors.  Examples  of 
instrumental  learning  procedures  iised 
in  neurotoxicology  are  repeated 
acouisition  (Schrot  et  al..  1984),  passive 
and  active  avoidance.  Y-maze 
avoidance,  spatial  mazes  (radial-arm 
maze),  and  oelayed  matching  to  sample 
(Heise.  1984;  WHO.  1986:  Tilson  and 
Mitchell.  1984). 

4.3.2.6.  Schedule-controlled  behavior. 
Another  type  of  second-tier  procedure  is 
schedule-controlled  operant  bdiavior 


(SCOB).  which  involves  the 
maintenance  of  behavior  (performance) 
by  response-dependent  reinforcement 
(Rice.  1988).  Different  pattems  of 
behavior  and  response  rates  are 
controlled  by  the  relationship  betwden 
response  and  later  reinforcement.  SCOB 
affords  a  meesure  of  learned  behavior 
and  with  appropriate  experimental 
design  may  be  useful  for  studying 
chemical-induced  effects  on  motor, 
sensory,  and  cognitive  function. 

The  primary  endpoints  for  evaluation 
are  agent-induced  changes  in  response 
rate  or  frequency  and  the  temporal 
pattem  of  responding.  Response  rate  is 
usually  related  to  an  objective  response, 
such  as  lever  press  or  key  peck,  and 
differs  according  to  the  schedule  of 
reinforcement.  Response  rates  are 
expressed  per  unit  of  time.  For  some 
classes  of  chemicals,  the  direction  of  an 
effect  on  response  rate  can  differ 
between  low  and  high  doses.  Agent- 
induced  changes  in  temporal  (wttem  of 
responding  can  occiu  independently  of 
changes  in  the  rate  and  require  analysis 
of  the  distribution  of  responses  relative 
to  reinforcement  schedule. 

SCOB  has  been  used  to  study  the 
effects  of  psychoactive  drugs  on 
behavior  and  is  sensitive  to  many 
neurotoxicants.  including 
methylmercury.  solvents,  pesticides, 
acrylamides,  carbon  monoxide,  and 
organic  and  inorganic  lead  (Paule  and 
McMillan.  1984;  MacPhail  1985:  Cory- 
Slechta.  1989;  Rice,  1988).  The 
experimental  animal  often  serves  as  its 
own  control,  and  the  procedure 
provides  an  opportunity  to  study  a  few 
animals  extensively  over  a  relatively 
long  period.  SCOB  typically  requires 
motivational  procedures,  such  as  food 
deprivation,  and  training  sessions  are 
usually  required  to  establish  a  stable 
baseline  of  responding.  Because  of  its 
sensitivity  to  neuroactive  chemicals. 
SCOB  has  great  potential  for  use  in 
second-tier  assessments. 

4.3.3.  Neurophysiological  Endpoints  of 
Neurotoxicity 

Neurophysiological  studies  are  those 
that  assess  function  either  directly 
through  measurements  of  the  electrical 
activity  of  the  nervous  system 
(electrophysiology)  or  indirectly  through 
measurements  of  peripheral  organ 
functions  controlled  or  modulated  by 
the  nervous  system  (general  physiology) 
(Dyer.  1987).  When  performed  properly, 
neurophysiological  techniques  provide 
information  on  the  integrity  of  defined 
portions  of  the  nervous  system.  Many  ot 
the  endpoints  used  in  animals  have  also 
been  used  in  humans  to  determine 
chemical-induced  alterations  in 
neurophysiological  function. 
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The  term  "electrophysiology"  refers 
to  the  set  of  neurophysiological 
procedures  that  study  neural  function 
through  the  direct  measurement  of  the 
electrical  activity  generated  by  the 
nervous  system  (Dyer,  1987).  A  variety 
of  electrophysiological  procedures  are 
available  for  application  to 
neurotoxicological  problems,  which 
range  in  scale  from  procedures  that 
employ  microelectrodes  to  study  the 
function  of  single  nerve  cells  or 
restricted  portions  of  them,  to 
procedures  that  employ  macroelectrodes 
to  perform  simultaneous  recordings  of 
the  summed  activity  of  many  cells.  The 
latter  types  of  procedures  are  more 
likely  to  be  used  in  studies  to  detect  or 
characterize  the  potential  neurotoxicity 
of  agents  of  regulatory  interest.  Several 
macroelectrode  procedures  are 
discussed  below. 

4.3.3.1.  Nleive  conduction  studies. 
Nerve  conduction  studies  are  generally 
performed  on  peripheral  nerves  and  can 
be  useful  in  investigations  of  possible 
peripheral  neuropathy.  Most  peripheral 
nerves  contain  mixtures  of  both 
individual  sensory  and  motor  nerve 
fibers,  which  may  or  may  not  be 
differentially  sensitive  to 
neurotoxicants.  It  is  possible  to 
distinguish  sensory  from  motor  effects 
in  peripheral  nerve  studies  by 
measuring  activity  in  purely  sensory 
nerves  such  as  the  sural  to  study 
sensory  effects  or  by  measuring  the 
muscle  response  evoked  by  nerve 
stimulation  to  measure  motor  effects. 
While  a  number  of  endpoints  can  be 
recorded,  the  most  commonly  used 
variables  are  (1)  nerve  conduction 
velocity,  (2)  response  amplitude,  and  (3) 
refractory  period.  In  well-controlled 
studies,  decreases  in  nerve  conduction 
velocity  typically  are  evidence  of 
neurotoxicity  (Dyer,  1987).  While  a 
decrease  in  nerve  conduction  velocity  is 
a  reliable  measiira  of  demyelination,  it 
frequently  occurs  rather  late  in  the 
coiuse  of  axonal  degradation  because    - 
normal  conduction  velocity  may  be 
maintained  for  some  time  in  the  face  of 
axonal  degeneration.  For  this  reason,  a 
measiuement  of  normal  nerve 
conduction  velocity  does  not 
necessarily  rule  out  peripheral  axonal 
degeneration  if  other  signs  of  peripheral 
nerve  dysfunction  are  present.  Increases 
in  conduction  velocity  of  adult 
organisms  following  treatment  with 
neurotoxic  compounds,  in  the  absence 
of  hypothermia,  are  atypical  responses 
and  may,  in  feet,  reflect  experimental  or 
statistical  errors.  Decreases  in  response 
amplitude  reflect  a  loss  of  active  nerve 
fibers,  and  may  occur  prior  to  decreases 
in  conduction  velocity  in  the  course  of 


peripheral  neuropathy.  Hence  changes 
in  response  amplitude  may  be  more 
sensitive  measurements  of  axonal 
degeneration  than  conduction  velocity. 
Measurements  of  response  amplitude, 
however,  are  more  variable  and  require 
careful  experimental  techniques,  a 
larger  sample  size,  and  greater  statistical 
power  than  measurements  of  velocity  to 
detect  changes.  Alterations  in  peripheral 
nerve  function  are  associated  with 
abnormal  peripheral  sensations  such  as 
numbness,  tingling,  or  burning  or  with 
motor  impairments  such  as  weakness. 
Examples  of  compounds  that  alter 
peripheral  nerve  function  in  humans  or 
experimental  animals  include 
acrylamide,  carbon  disulfide, 
hexacarbons,  lead,  and  some 
organophosphates. 

4.3.3.2.  Sensory  evoked  potentials. 
Sensory  evoked  potentials  are 
electrophysiological  procedures  that 
involve  measuring  the  response  elicited 
by  the  presentation  of  a  defined  sensory 
stimulus  such  as  a  tone,  a  light,  or  a 
brief  electrical  pulse  to  the  skin. 
Sensory  evoked  potentials  reflect 
sensory  function,  and  can  be  used  to 
investigate  visual,  auditory,  or 
somatosensory  (body  sensation)  systems 
(Robert,  1983;  Mattsson  and  Albee, 
1988).  The  data  are  in  the  form  of  a 
voltage  record  over  time,  which  can  be 

auantified  in  several  ways.  Commonly, 
le  positive  and  negative  voltage  peaks 
are  identified  and  measured  as  to  their 
latency  (time  from  stimulus  onset)  and 
arnplitude  (voltage). 

Changes  in  peak  amplitudes  or 
equivalent  measures  reflect  changes  in 
the  magnitude  of  the  neural  population 
that  is  responsive  to  stimulation.  Both 
increases  and  decreases  in  amplitude 
are  possible  following  exposure  to 
neurotoxicants  because  (1)  the  brain 
normally  operates  in  a  careful  balance 
between  excitatory  and  inhibitory 
systems,  and  disruption  of  this  balance 
can  produce  either  positive  or  negative 
shifts  in  the  voltages  recorded  in  evoked 
potential  experiments,  and  (2)  excitatory 
or  inhibitory  neural  activity  is  translated 
into  a  positive  or  negative  deflection  in 
the  sensory  evoked  potential  depending 
on  the  physical  orientation  of  the 
electrode  with  respect  to  the  tissue 
generating  the  response,  which  is 
frequently  imknown.  Within  any  given 
sensory  system,  the  neural  circuits  that 
generate  ihe  different  evoked  potential 

Eiaks  differ  as  a  function  of  peak 
tency.  In  general,  early  latency  peaks 
reflect  the  transmission  of  afferent 
sensory  information,  and  changes  in 
either  the  latency  or  amplitude  of  these 
peaks  generally  indicate  a  neurotoxic 
change  that  is  likely  to  be  reflected  in 
deficits  in  sensory  perception.  The  later 


latency  peaks,  in  general,  reflect  not 
only  the  sensory  input,  but  also  the 
more  nonspecific  factors  such  as  the 
behavioral  state  of  the  subject  including 
such  fectors  as  arousal  level, 
habituation,  or  sensitization.  Thus,  the 
neurotoxicological  significance  of 
changes  in  later  latency  evoked 

{>otential  peaks  must  be  interpreted  in 
ight  of  the  behavioral  status  of  the 
subject. 

4.3.3.3.  Convulsions.  Observable 
behavioral  convulsions  in  animals  may 
be  indicative  of  central  nervous  system 
seizure  activity  comparable  to  that  of 
epilepsy  in  humans.  However, 
behavioral  convulsions  that  occur  only 
at  lethal  or  near  lethal  dose  levels  may 
reflect  an  indirect  effect  secondary  to 
systemic  toxicity  and  not  directly  on  the 
nervous  system.  Convulsions  occiuring 
at  dose  levels  that  are  clearly  sublethal, 
and  in  the  absence  of  apparent  systemic 
toxicity,  are  more  likely  due  to  a  direct 
effiect  on  the  nervous  system.  In  such 
cases,  neurophysiological  recordings  of 
electrical  activity  in  the  brain  that  are 
indicative  of  seizures  may  provide 
additional  evidence  of  direct 
neurotoxicity.  In  addition  to  producing 
seizures,  chemicals  may  also  affect 
seizure  susceptibility,  altering  the 
fi^quency,  severity,  duration,  or 
threshold  for  eliciting  seizures  produced 
through  other  means.  Such  changes  can 
occai  after  acute  exposure  or  after 
repeated  exposiire  to  dose  levels  below 
the  acute  threshold,  and  are  considered 
neurotoxic.  Agents  that  produce 
convulsions  include  lindane,  DDT, 
pyrethroids,  and  trimethyltin  (WHO. 
1986).  Some  agents,  including  many 
solvents,  act  to  raise  the  threshold  for 
eliciting  seizures  through  other  means 
or  otherwise  act  to  reduce  the  severity 
or  duration  of  the  elicited  convulsions. 
These  agents  are  difficult  to  classify  as 
neurotoxic  based  on  such  data,  but 
fi^uently  have  other  effects  on  which 

a  determination  of  neurotoxic  potential 
can  be  based. 

4.3.3.4.  Electroencephalography 
(EEC).  EEC  analysis  is  used  widely  in 
clinical  settings  for  the  diagnosis  of 
neurological  disorders  and  less  often  for 
the  detection  of  subtle  toxicant-induced 
dysfunction  (WHO,  1986;  Eccles,  1988). 
Tne  basis  for  the  use  of  EEC  in  either 
setting  is  the  relationship  between 
specific  patterns  of  EEC  waveforms  and 
specific  behavioral  states.  Because  states 
of  alertness  and  the  stages  of  sleep  are 
associated  with  distinct  patterns  of 
electrical  activity  in  the  brain,  it  is 
generally  thoiight  that  arousal  level  can 
be  evaluated  by  monitoring  the  EEC. 
Dissociation  of  EEC  activity  and 
behavior  can,  however,  occur  after 
exposure  to  certain  chemicals.  Normal 
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patterns  of  transition  between  sleep 
stages  or  between  sleeping  and  waking 
states  are  known  to  remain  distiubed  for 
prolonged  periods  of  time  follo%iring 
exposure  to  certain  chemical  classes 
(e.g.,  organophosphates).  Changes  in  the 
pattern  of  the  EEC  can  be  elicited  by 
stimuli  producing  arousal  (e.g.,  lights, 
sounds)  and  neuroactive  drugs.  In 
studies  with  toxicants,  changes  in  EEC 
pattern  can  sometimes  precede 
alteratirais  in  othw  ot^ective  signs  of 
neurotoxicity.  EEC  experiments  must  be 
done  under  hi^Uy  cimtrolled 
conditions,  and  the  neurotoxicological 
significance  of  chemical-induced 
changes  in  the  EEC  in  the  absence  of 
other  signs  of  neurotoxicity  must  be 
considflured  <m  a  case-by-case  basis. 
Many  chemicals,  including  metals, 
solvents,  and  pesticides,  would  be 
expected  to  affect  the  EEC. 

4.3.3.5.  Electromyog^phy  (EMG). 
EMG  involves  making  elec^ical 
recordings  from  muscle  and  has  been 
\ised  extensively  in  human  clinical 
studies  in  the  diagnosis  of  certain 
diseases  of  the  muscle  (WHO,  1986). 
Changes  in  the  EMG  include  amplitude 
and  &ing  frequency  of  spontaneous 
firing:  evoked  muscle  responses  to  nerve 
stimulation  can  be  used  to  study 
alterations  in  the  neuromuscular 
junction.  EMG  has  been  used  to  study 
toxicant-induced  changes  in 
neuromuscular  function,  including 
organophosphate  insecticides,  methyl  n- 
butyl  ketone,  and  botulinum  and 
tetanus  toxin. 

4.3.3.6.  Spinal  reflex  excitability. 
Segmental  spinal  monosynaptic  and 
polysynaptic  reflexes  are  relatively 
simple  functions  in  the  central  nervous 
system  that  can  be  evaluated  by 
quantitative  techniques  (WHO,  1986). 
Many  of  the  procedures  used  in  animals 
are  similar  to  procedures  used  clinically 
to  perform  neurological  tests  in  humans. 
One  approach  infors  the  functional  state 
of  a  reflex  arc  from  either  the  latency 
and  magnitude  of  the  reflex  response 
evoked  oy  stimuli  of  predetennined 
intensity  or  from  the  stimulus  intensity 
required  to  elidt  a  detectable  response 
(i.e.,  the  threshold).  This  spproach  is 
used  best  in  a  sdeening  context  and  the 
significance  of  eSscts  in  this  test  should 
be  considered  on  a  case-by-case  basis.  A 
second  vaon  involved  spproach  records 
elsctrophysiologically  the  time  required 
for  a  stimultis  applied  to  a  peripheral 
nerve  to  reach  tne  spinal  end  and 
return  to  the  sits  of  the  original 
stimulation.  Data  from  this  procedure 
can  indicate  the  excitability  of  the 
motoneuron  pool,  an  effect  seen  with 
many  volatile  solvents.  Although  this 
approadi  is  more  invasive  and  time- 
consuming  than  the  noninvasive 


procedure,  it  provides  better  data 
concemins  the  possible  site  of  action.  In 
addition,  the  manner  in  which  the 
invasive  procedure  is  carried  out  (i.e.,  in 
decerebrated  animals)  precludes 
repeated  testing  on  the  same  animal. 
The  significance  of  effects  in  this 
procedure  should  also  be  considered  on 
a  case-by-case  basis. 

4.3.4.  Neurochemical  Endpoints  of 
Neurotoxicity 

Neuronal  function  within  the  nervous 
system  is  dependent  on  synthesis  and 
release  of  specific  neurotransmitters  and 
activation  of  their  receptors  in  specific 
neuronal  pathways.  With  few 
exceptions,  neurochemical 
measurements  are  invasive  and 
therefore  used  infr^uently  in  human 
risk  assessment.  There  are  many 
different  neurochemical  endpoints  that 
could  be  measxired  in 
neurotoxicological  studies  (Bondy, 
1986;  Mailman,  1987;  Morell  and 
Mailman,  1987).  Neurotoxicants  can 
interfere  with  the  ionic  balance  of  a 
neuron,  act  as  a  cytotoxicant  after  being 
transported  into  a  nerve  terminal,  block 
uptake  cf  neurotransmitter  precursors, 
act  as  a  metabolic  poison,  overstimulate 
receptors,  block  transmitter  release,  and 
inhibit  transmitter  degradation.  Table  4- 
4  lists  several  chemicals  with  known 
neurochemical  effects.  Many 
neuroactive  agents  can  increase  or 
decrease  neurotransmitter  levels  in  the 
brain.  Dose-related  changes  on  these 
endpoints  may  indicate  a  chemical 
effect  on  the  nervous  system,  but  the 
neurotoxicological  significance  of  such 
changes  must  be  interpreted  in  the 
context  of  other  signs  of  neurotoxicity. 

Table  4-4.  NEUROTOxiCANrs  With 
Known  Neurochemical  Mechanisms 


Site  o(  attack 

Examplos 

1 .  Neurotoxicants  acting 

on  lontc  oaiance 

Tetrodotoxin. 

B.  Block  closing  of  so- 

P4)'-00T. 

dkjm  channel. 

pyreihroklsO). 

C.  Increess  psfmeeblr 

Dsirachotoain. 

ilytosodhjm. 

Chtordeoone. 

c^dum. 

2.  Cytotoidcants— depend 

MPTP. 

on  uptake  Into  neo« 

3.  uptake  btockers 

■  a,  iMliiti  nfcili  11 

fWnwOnOmmmX, 

4.  MataboNc  poiaona 

CyanUe. 

5.  Receptor 

Domoteackl 

tiyperedivaiors. 

6.  TransmNtor  ralsase 

BoliANsn  toxin. 

(ACh)  btockars. 

7.  Transmmar  dsgrada- 

Organo-phoe- 

«on  (ACh)  mhMtors. 

phates. 

cattMsnatss. 

8.  Mkvolubule  dtomptors . 

VIncrisiine. 

Some  chemicals,  such  as  the 
organophosphate  and  carbamate 
insecticides,  are  known  to  interfere  with 
a  specific  enzyme,  acetylcholinesterase 
(AChE)  (Costa,  1988).  Inhibition  of  this 
enzyme  in  brain  may  be  considered 
evidence  of  neurotoxicity,  whereas 
decreases  in  AChE  in  the  blood,  which 
can  be  easily  determined  in  humans,  are 
only  suggestive  of  a  neurotoxic  effect.  A 
subset  of  organophosphate  agents 
produces  organophosphate-induced 
delayed  neuropathy  (OPIDN)  after  acute 
or  repeated  exposure.  Neurotoxic 
esterase  (or  neuropathy  target  enzyme, 
NTE)  has  been  associated  with  agents 
that  produce  OPIDN  (Johnson,  1990). 

The  ultimate  functional  significance 
of  many  biochemical  changes  is  not 
known;  therefore  it  may  be  difficult  to 
determine  if  a  specific  biochemical 
change  can  be  considered  adverse  or 
convincing  evidence  of  neurotoxicity. 
Any  such  change,  however,  is 
potentially  adverse  and  each 
determination  of  adversity  requires  a 
judgment  to  be  made.  Likewise,  the 
absence  of  specific  biochemical  testing 
protocols  does  not  mean  biochemical 
changes  are  of  no  concern,  but  instead 
reflects  a  lack  of  understanding  of  the 
significance  of  changes  at  the 
biochemical  level. 

4.3.5.  Structural  Endpoints  of 
Neurotoxicity 

The  central  nervous  system  (brain  and 
spinal  cord)  comprises  nerve  cells  or 
neurons,  which  consist  of  a  neuronal 
body,  axon,  and  dendritic  processes. 
Various  types  of  neuropathological 
lesions  may  be  classified  according  to 
the  their  nature  or  the  site  where  they 
are  found  (WHO.  1986;  Krinke.  1989; 
Griffin,  1990).  Lesions  may  be  classified 
as  neuropathy  (changes  in  the  neuronal 
body),  axonopathy  (changes  in  the 
axons),  myelinopathy  (changes  in  the 
myelin  sheaths),  nexirodegeneration 
(changes  in  the  nerve  terminals),  and 
peripheral  neuropathy  (changes  in  the 
peripheral  nerves).  For  axonopathies.  a 
more  precise  location  of  the  changes 
should  be  described  (i.e.,  proximal, 
central,  or  distal  axonopadiy).  In  some 
cases,  agents  produce  neuropathic 
conditions  that  resemble  naturally 
occurring  neurodegenerative  discnrders 
in  humans  (WHO.  1986).  Table  4-5  lists 
examples  of  such  chemicals,  their 
known  site  of  action,  the  type  of 
neuropathology  produced,  and  the 
disease  or  condition  that  each  typifies. 
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Table  4-5.  Examples  of  Known  Neuropathic  agents 


Site  of  attack 

Neuropathotogy 

Correspondmg  neurotoxicanl 

CTeeaae  or  neufodegenefative  condi- 
ion 

Neuron  eel  txxly  ....» » 

Neuronopathy 

Neurodeoeneration  

Myelinopathy  

D*stal  axonooattiv  . 

MeVtytmeicury 

A.E.T.T „.., 

Minamata  dieeaae 

3.acetylp(Mne 

Nerve  terminal  « 

Schwann  cell  mveSn  .„ 

MPTP  „ 

Lead  BucMhom  loidn 

Atotteimar'a  dJimi 
Parhineon't  dieeate 
Neurepatiy       of       metacNowalic 

leuliody^rophy 
Vitamin  deficiency 

Subacule  wyatoopico-neuropetty 

Central-oerlotieral  distal  axon 

Acfytomide — ...» — . 

HexacaitMne 

Cartxxi  disulfida  „„ 

Clioqiiinol 

B.B'-imminodi-proprionttfile 

Central  axorts 

Central  axonopathy „ 

Proxirnal  axon 

Proximal  axonopathy  

In  general,  diemical  ejects  lead  to 
t'.vo  types  of  primary  cellular  alteration: 
(1)  the  accumulation,  proliferation,  or 
rearrangement  of  structural  elements 
(e.g.,  intermediate  filaments, 
microtubules)  or  organelles 
(mitochondria)  and  (2)  the  breakdown  of 
cells,  in  whole  or  in  part.  The  latter  can 
be  associated  with  regenerative 
processes  that  may  occur  during 
chemical  expostire.  Such  changes  are 
considered  to  be  neurotoxic. 

While  most  neurotoxic  damage  is 
evident  at  the  microscopic  level,  gross 
changes  in  morphology  can  be  reflected 
by  a  significant  change  in  the  weight  of 
the  brain.  Weight  changes  (absolute  or 
relative  to  body  weight),  discoloration, 
discrete  or  massive  cerebral 
hemorrhage,  or  obvious  lesions  in  ner\'e 
tissue  are  generally  considered 
neurotoxic  effects. 

Chemical-induced  injury  to  the 
central  nervous  s)rstem  is  associated 
with  astrocytic  hypertrophy  at  the  site 
of  damage.  Assays  of  glial  fibrillary 
acidic  protein  (GFAP),  the  major 
intermediate  filament  protein  of 
astrocytes,  has  been  proposed  as  a 
biomarker  of  this  response  (O'Callaghan, 
1986).  A  number  of  chemicals  known  to 
injure  the  central  nervous  system, 
including  trimethyltin,  methylmercury. 
cadmium,  3-acetylpyridine,  and  MPTP, 
have  been  shown  to  increase  GFAP.  In 
addition,  increases  in  GFAP  may  be 
seen  at  dosages  below  those  necessary  to 
produce  cytopathology  as  determined 
by  Nissl-based  stains  used  in  standard 
neuropathological  examinations. 
Because  increases  in  GFAP  may  be  an 
early  indicator  of  neiuonal  injury  in  the 
adult,  treatment-dependent  increases  in 
GFAP  may  be  considered  as  a 
neurotoxic  effect 

Chemical-induced  alterations  in  the 
structure  of  the  nervous  system  are 
generally  considered  neurotoxic  effects. 
To  ensure  reliable  data,  it  is  important 
that  neuropathological  studies  minimize 


fixation  artifacts  and  potential 
differences  in  the  section(s)  of  the 
nervous  system  sampled  and  control  for 
variability  due  to  the  age,  sex,  and  body 
weight  of  the  subject  (WHO,  19B6). 

4.3.6.  Developmental  Neurotoxicity 

Exposure  to  chemicals  during 
development  can  result  in  effects  other 
than  death,  gross  structural  abnormality, 
or  altered  growth.  There  are  several 
instances  in  which  functional 
alterations  have  resulted  from  exposure 
during  the  period  between  conception 
and  sexual  maturity  (Riley  and  Vorhees, 
1986;  Vorhees,  1987).  Table  4-6  lists 
several  examples  of  chemicals  known  to 
produce  developmental  neurotoxicity  in 
experimental  animals.  Animal  models 
of  developmental  neurotoxicity  have 
been  shown  to  be  sensitive  to  several 
environmental  chemicals  known  to 
produce  developmental  toxicity  in 
humans,  including  lead,  ethanol. 
methylmercury,  and  PCBs  (Kimmel  et 
al.,  1990). 

Table  4-6.  Partial  List  of  Agents 
Beueved  to  Have  Developmental 
neurotoxicity 


Alcohote 

Methanol,  elhanoi. 

Antimitotics  „-..   ~.-.. 

X-radiation, 

azacytidine. 

Insecticides 

DOT,  Itepone, 

organophosphates. 

Metals 

Lead,  metf>yimefcury. 

cadmiufn. 

Poiyhaiogenaled  hy- 

PCB.PBB. 

drocartxms. 

Psychoactive  dnjgs  ... 

Cocaina,  phanytoin. 

Solvents 

CartMn  disuMda.  toiu- 

ana. 

Vitamins „„ 

Vitamin  A. 

Sometimes  functional  defects  are 
observed  at  dose  levels  below  those  at 
which  other  indicators  of 
developmental  toxicity  are  evident 
(Rodier,  1986).  Such  effects  may  be 
transient  or  reversible  in  nature,  but 


generally  are  considered  advene  effects. 
Data  from  postnatal  studies,  whan 
available,  are  considered  useful  for 
further  assessment  of  the  relative 
importance  and  severity  of  findings  in 
the  fetus  and  neonate.  Often,  the  long- 
term  consequences  of  adverse 
developmental  outcomes  noted  at  birth 
are  unknown  and  further  data  on 
postnatal  development  and  function  are 
necessary  to  determine  the  full 
spectrum  of  potential  developmental 
effects.  Useful  data  also  can  be  derived 
from  well-conducted  multigeneration 
studies,  although  the  dose  levels  used  in 
these  studies  may  be  much  lower  than 
those  in  studies  with  shorter-term 
exposure. 

Much  of  the  early  work  in 
developmental  neiutitoxicology  was 
related  to  behavioral  evaluations.  Recent 
advances  in  this  area  have  been 
reviewed  in  several  publications  (Riley 
and  Vorhees.  1986;  Kimmel  et  al.,  1990). 
Several  expert  groups  have  focused  on 
the  functions  that  should  be  included  in 
a  behavioral  testing  battery,  including 
sensory  systems,  neuromotor 
development,  locomotor  activity, 
learning  and  memory,  reactivity  and 
habituation,  and  reproductive  behavior. 
No  testing  battery  has  fully  addressed 
all  of  these  functions,  but  it  is  important 
to  include  as  many  as  possible,  and 
several  testing  batteries  have  been 
developed  and  evaluated  for  use  in 
testing. 

Direct  extrapolation  of  functional 
developmental  effiects  to  humans  is  v 
limited  in  the  same  way  as  for  other 
endpoints  of  developmental  toxicity, 
i.e..  by  the  lack  of  knowledge  about 
underlying  toxicological  mechanisms 
and  their  significance.  It  can  be  assumed 
that  functional  effects  in  animal  studies 
indicate  the  potential  for  altered 
development  in  humans,  although  the 
types  of  developmental  effects  seen  in 
experimental  animal  studies  will  not 
necessarily  be  the  same  as  those  that 
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may  be  produced  in  humans.  Thus, 
when  data  from  functional 
developmental  toxicity  studies  are 
encountered  for  particular  agents,  they 
should  be  considered  in  the  risk 
assessment  process. 

Agents  that  produce  developmental 
neurotoxicity  at  a  dose  that  is  not  toxic 
to  the  maternal  animal  are  of  special 
concern  because  the  developing 
organism  is  affected  but  toxicity  is  not 
apparent  in  the  adult.  More  commonly, 
however,  adverse  developmental  effiscts 
are  produced  only  at  doses  that  cause 
minimal  maternal  toxicity;  in  these 
cases,  the  developmental  efiacts  are  still 
considered  to  represent  developmental 
toxicity  and  should  not  be  discounted  as 
secondary  to  maternal  toxicity.  At  doses 
causing  excessive  maternal  toxicity  (that 
is.  significantly  greater  than  the  minimal 
toxic  dose),  information  on 
developmental  efiiacts  may  be  difficult 
to  interpret  and  of  limited  value. 
CunwQt  information  is  inadequate  to 
assume  that  developmental  effiects  at 
maternally  toxic  doses  result  only  from 
maternal  toxicity;  it  may  be  that  the 
mother  and  developing  organism  are 
sensitive  to  that  dose  level.  Moreover, 
whether  developmental  effiacts  are 
secondary  to  maternal  toxicity  or  not, 
the  maternal  effiscts  may  be  reversible 
while  effects  on  the  offspring  may  be 
permanent.  These  are  important 
considerations  for  agents  to  which 
humans  may  be  exposed  at  minimally 
toxic  levels  either  voluntarily  or 
involuntarily,  because  several  agents  are 
known  to  produce  adverse 
developmental  effects  at  minimally 
toxic  doses  in  adult  humans  (e.g.. 
smoking,  alcohol). 

Although  interpretation  of  functional 
developmental  neurotoxicity  data  may 
be  limited  at  present,  it  is  clear  that 
functional  effects  must  be  evaluated  in 
li^t  of  other  toxicity  data,  including 
other  forms  of  developmental  toxicity 
(e.g.,  structural  abnormalities,  perinatal 
death,  and  growth  retardation).  The 
level  of  confidence  in  an  adverse  effect 
may  be  as  important  as  the  type  of 
ch^ge  seen,  and  confidence  may  be 
increased  by  such  factors  as  replicability 
of  the  effect  either  in  another  study  of 
the  same  function  or  by  convergence  of 
data  from  tests  that  purport  to  measure 
similar  functions.  A  dose-response 
relationship  is  considered  an  important 
measure  of  chemical  effect;  in  the  case 
of  hmctional  effects,  both  monotonic 
and  biphasic  dose-response  curves  are 
likely,  depending  on  the  function  being 
tectad. 


4.3.7.  Physiological  and  Neuroendocrine 
Endpoints 

One  of  the  key  roles  played  by  the 
nervous  system  is  to  orchestrate  the 
general  physiological  functions  of  the 
body  to  help  maintain  homeostasis.  To 
this  end,  the  nervous  system  and  many 
of  the  peripheral  organ  systems  are 
integrated  and  functionally 
interdependent.  For  example,  specific 
neuronal  processes  are  intimately 
involved  in  maintaining  or  modulating 
respiration,  cardiovascular  function, 
booy  temperature,  and  gastrointestinal 
function.  Because  many  peripheral 
organ  functions  involve  neuronal 
components,  changes  in  such 
physiological  endpoints  as  blood 
pressure,  heart  rate,  EKG,  body 
temperature,  respiration,  lacrimation,  or 
salivation  may  indirectly  refiect 
possible  treatment-related  effects  on  the 
functional  integrity  of  the  nervous 
system.  However,  since  physiological 
endpoints  also  depend  on  the  integrity 
of  the  related  peripheral  organ  itself, 
changes  in  physiological  function  also 
may  reflect  a  systemic  toxicity  involving 
that  organ.  Conseouently,  the 
neurotoxicological  significance  of  a 
physiological  change  must  be 
interpreted  within  the  context  of  other 
signs  of  toxicity.  A  variety  of  general 
physiological  procedures  can  be  applied 
to  neurotoxicological  problems.  These 
procedures  range  in  scale  from  simple 
measurements,  for  example,  of  body 
temperature,  respiration,  lacrimation, 
salivation,  luination.  and  defecation, 
which  may  be  included  in  routine 
functional  observational  batteries  used 
for  chemical  screening,  to  more 
involved  procedures  involving 
measurements  of  blood  pressure, 
endocrine  responses,  cardiac  function, 
gastrointestinal  function,  etc.  The  latter 
would  be  more  appropriate  for  second- 
level  tests  to  characterize  the  scope  of 
chemically  related  toxicity. 

The  central  nervous  system  also 
regulates  the  outflow  of  the  endocrine 
system,  which  together  with  the 
influence  of  the  autonomic  nervous 
system,  can  affect  immunologic  function 
(WHO,  1986).  Hormonal  balance  results 
from  the  integrated  action  of  the 
hypothalamus,  located  in  the  central 
nervous  system,  and  the  pituitary, 
which  regulates  activities  of  endocrine 
target  organs.  Each  site  is  susceptible  to 
disruption  by  neurotoxic  agents. 
Neuroendocrine  dysfunction  may  occur 
because  of  a  disturbance  in  the 
regulation  and  modulation  of  the 
neuroendocrine  feedback  systems.  One 
major  indicator  of  neuroendocrine 
function  is  secretions  of  hormones  from 
the  pituitary.  Hormones  from  the 


anterior  pituitary  are  important  f(v 
reproduction  (follicle-stimulating 
hormone,  luteinizing  hormone),  growth 
(thyroid-stimulating  hormone),  and 
response  to  stress  (adrenocorticotropic 
hormone).  Hypothalamic  control  of 
anterior  pituitary  secretions  occurs 
through  the  release  of  hypothalamic- 
hypophysiotropic  hormones.  Hormones 
from  the  posterior  hypothalamus 
(prolactin,  melanocyte-stimulating 
hormone,  and  growth  hormone)  are  also 
involved  in  a  number  of  important 
bodily  functions. 

Many  types  of  behaviors  (e.g.. 
reproductive  behaviors,  sexually 
dimorphic  behaviors)  are  dependent  on 
the  integrity  of  the  hypothalamic- 
pituitary  system,  which  could  represent 
an  important  site  for  neurotoxic  action. 
Pituitary  secretions  arise  frt}m  a  number 
of  differont  cell  types  in  this  gland  and 
neurotoxicants  could  affect  these  cells 
either  directly  or  indirectly. 
Morphological  changes  in  follicular 
cells,  chromophobe  cells,  somatotropic 
cells,  prolactin  cells,  gonadotropic  cells, 
follicle-stimulating  hormone  secreting 
cells,  luteinizing  hormone-containing 
cells,  thyrotropic  cells,  and  cortico  cells 
might  be  associated  with  adverse  effects 
on  the  pituitary,  which  could  ultimately 
affect  behavior  and  the  functioning  of 
the  nervous  system. 

Biochemical  changes  in  the 
hypothalamus  also  may  be  used  as 
indices  of  potential  changes  in 
neuroendocrine  function.  However,  the 
neuroendocrine  significance  of  changes 
in  hypothalamic  neurotransmitters  and 
neuropeptides  is  usually  only 
inferential  and  data  must  be  considered 
on  a  case-by-case  basis. 

Most  anterior  pituitary  hormones  are 
subject  to  negative  feedback  control  by 
peripheral  endocrine  glands  and,  if 
neurotoxicants  modify  peripheral 
secretions,  neuroendocrine  changes  can 
result  from  this  altered  feedback. 
Modifications  in  the  functioning  of 
these  endocrine  secretions  could  occur 
after  toxic  exposure;  a  number  of  agents 
have  been  shown  to  alter  blood  levels  of 
glucocorticoids,  thyroxine,  estrogen, 
corticosterone,  and  testosterone. 
Althou^  such  changes  are  not 
necessarily  due  to  direct 
neuroendocrine  effects,  target  organ 
changes  often  can  be  a  first  indication 
of  neuroendocrine  changes. 

4.3.8.  Other  Considerations 
4.3.8.1.  Structure-activity 
relationship.  Because  of  a  general  lack 
of  epidemiologic  or  toxicologic  data  on 
most  chemical  substances,  attempts 
have  been  made  in  toxicology  to  predict 
activities  based  on  chemicalstructure. 
The  basis  for  inference  from  structure- 
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activity  relationships  (SAKs)  can  be 
either  comparison  with  stnicturas 
known  to  have  biologic  activity  or 
knowledge  of  structural  reouirements  of 
a  receptor  or  macromolecular  site  of 
action.  However,  given  the  complexity 
of  the  n«rvous  system  and  the  lack  of 
information  on  biologic  medianisms  of 
neurotoxic  action,  there  are  relatively 
few  well-characteriasd  SARs  in 
neurotoxicology.  Since  SARs  cannot  be 
used  to  rule  out  all  neurotoxic  activity, 
it  is  not  acceptable  to  use  them  as  a 
basis  for  excluding  potential 
neiuotoxidty.  Caution  is  warranted  in 
intmpreting  SARs  in  anything  other 
than  the  most  preliminary  analyses.  Use 
of  SARs  requires  detailed  knowle<^ 
not  only  of  structure,  but  also  of  eadi 
critical  step  in  the  pathogenetic 
medianism  of  neiirotoxic  injury.  Such 
knowledge  is  still  generally  unavailable. 

SAR  approaches  are  more  successful 
when  the  range  of  possible  sites  of 
action  or  mechanisms  of  action  is 
narrow.  Thus,  SARs  have  had  more  use 
in  relation  to  carcinogenicity  and 
mutagenicity  than  in  other  kinds  of 
toxicity.  The  SARepproadies  used  in 
the  development  of  novel 
neuropharmaoologic  structures  deserve 
consideratiiMa  in  neurotoxicology,  but 
their  utility  depends  on  a  better 
understanding  of  neurotoxic 
mechanisms. 

4.3.8.2.  In  vitro  nwthods.  In  vitro 
procedures  for  testing  have  practical 
advantages,  but  studies  must  be  done  to 
correlate  the  results  with  responses  in 
wdiole  animals.  One  advantage  of 
validated  in  vitro  tests  is  that  they 
minimize  the  use  of  live  animals.  Some 
of  the  more  developed  in  vitro  tests 
might  be  simple  and  might  not  have  to 
be  conducted  by  highly  trained 
personnel,  but.  as  with  many  in  vivo 
tests,  the  analysis  and  interpretation  of 
results  are  likely  to  require  expertise. 
Experience  with  the  Ajnes  test  for 
mutagenesis  confirms  the  advantages  of 
in  vitro  procedures,  but  also  illustrates 
the  problems  that  arise  w^en  an  assay 
is  used  to  predict  an  endpoint  that  is  not 
exactly  whet  it  measures  (e.g.. 
carcinogenicity  rather  than  specific 
aspects  of  genotooddty). 

A  breed  range  of  tiasue^ulture 
systems  are  available  fior  assessing  the 
neurologic  impact  of  environmental 
agents,  including  cell  lines,  dissociated 
cell  cultures,  reegpagate  cultures. 
e)q>lant  cultures,  and  organ  cultures 
(Veronesi.  1991). 

Neuronal  and  glial  cell  lines  are  used 
extensively  in  neurobiology  and  have 
potential  for  neurotoxloolagical  studies. 
They  consist  of  populations  of 
continuously  dividing  cells  that,  when 
treated  appropriately,  stop  dividing  and 


exhibit  differentiated  neuronal  or  glial 
properties.  Neuronal  lines  can  develop 
electric  exdtaUlity,  chemosensitivity. 
axon  formation,  neurotransmitter 
synthesis  and  secretion,  and  synapse 
formation.  Large  quantities  of  cells  can 
be  generated  routinely  to  develop 
extensive  dose-response  or  other 
quantitative  data. 

When  neural  tissue,  typically  from 
fetal  animals,  is  dissociated  into  a 
suspension  of  single  cells,  and  the 
suspension  is  inoculated  into  tissue- 
culture  dishes,  the  neurons  and  gUa 
survive,  grow,  and  establish  functional 
neiu'onal  networks.  Such  preparations 
have  been  made  from  most  regions  of 
the  CNS  and  exhibit  highly 
differentiated,  site-specific  properties 
that  constitute  an  in  vitro  model  of 
different  portions  of  the  CNS.  Most  of 
the  neuronal  transmitter  and  receptor 
phenotypes  can  be  demonstrated,  and  a 
variety  of  synaptic  interactions  can  be 
studied.  Glial  cells  are  also  present,  and 
neuroglial  interactions  are  a  promii>ent 
feature  of  the  cultures.  A  sufa«tantial 
battery  of  assays  (neurochemical  and 
neurophysiologic)  is  now  available  to 
assess  tlM  development  of  the  cultures 
and  to  indicate  toxic  effects  of  test 
agents  added  to  the  cultiue  mediiun. 
Relatively  pure  populations  of  different 
cell  types  csn  be  isolated  and  cultvued. 
so  that  effects  on  specific  cell  types  can 
be  assessed  independently.  Pure  glial 
cells  (X'  neurons,  or  even  specific  neural 
categories,  can  be  prepared  in  this  way 
and  studied  separately,  or  interaction 
between  neurons  and  glial  cells  can  be 
studied  at  high  resolution.  The 
neurobiologic  measures  used  to  assess 
the  efiiact  of  any  agent  can  be  veiy 
specific  (for  example,  activity  of 
neiirotransmitter-relsAed  enzyme  or 
binding  of  a  receptor  ii^nd)  or  global 
(for  example,  neuron  survival  or 
concentration  of  glial  fibrillary  acidic 
protein).  The  two-dimensional  diaracter 
of  the  preparations  makes  them 
particulariy  suited  for  morphologic 
evaluation,  and  detailed 
electrophysiologic  studies  are  readily 
pmformed.  The  toxic  effects  and 
mechanisms  of  anticonvulsants, 
exdtatoiy  amino  adds,  and  various 
metals  and  divalent  cations  have  been 
assessed  with  these  preparations.  The 
cerebellar  granular  cell  culture  system, 
for  exampfe,  has  been  exploited  recendy 
in  studies  of  the  mechanism  of  alkylleed 
toxicity  (Verity  et  aL.  1990). 

A  related  preparation  made  from 
single-cell  suspensions  of  neural  tissue 
is  the  reaggreg^e  culture.  Instead  of 
being  placed  in  culture  dishes  and 
allowed  to  settle  onto  the  surface  of  the 
dishes,  the  cells  an  kept  in  suspMuion 
by  agitation:  under  appropriate 


conditions,  they  stick  to  one  another 
and  form  aggregates  of  controllable  aiae 
and  compositian.  Typically,  the  cells  in 
an  aggregate  organise  and  exhibit 
intercellular  relations  that  are  a  functitm 
of,  and  bear  some  resemblance  to,  the 
brain  region  that  was  the  source  of  the 
cells.  The  cells  establish  a  three- 
dimensional,  often  laminated  structure. 
Reaggregate  cultures  lend  themselves  to 
large-scale,  quantitative  e)q>eriments  in 
vdiich  neurobiologic  variables  can  be 
examined,  althou^  morpholc^ic  and 
ligand-binding  studies  are  perrarmed 
less  readily  than  with  surface  cultures. 

Organotypic  explant  cultures  also  are 
closely  related  to  the  intact  nervous 
system.  Small  pieces  or  slices  of  neural 
tissue  are  placed  in  cultiue  and  can  be 
maintained  for  long  periods  with 
substantial  maintenance  of  structural 
and  cell-cell  relaticms  of  intact  tissue. 
Specific  synaptic  relations  develop  and 
can  be  maintained  and  evaluated.  Doth 
morphologically  and 
electrophysiologically.  Because  all 
regions  of  the  nervous  system  are 
amenable  to  this  sort  of  preparation.  It 
is  possible  to  analyze  toxic  agents  that 
are  active  only  in  specific  regions  of  the 
central  or  peripheral  nervous  system. 
Explants  can  be  made  from  relatively 
thin  slices  of  neural  tissue,  so  detailed 
morphologic  and  intracellular 
electrophysiologic  studies  are  possible. 
Their  anatomic  integrity  is  such  that 
they  capture  many  of  the  cell-cell 
interactions  characteristic  of  the  intact 
nervous  system  while  allowing  a  direct, 
continuing  evaluation  of  the  eflects  of  a 
potentially  neurotoxic  compound  added 
to  the  culture  medium.  The  process  of 
myelination  has  been  studied 
extensively  in  explant  cultures,  and 
considerable  neurotoxicolaeic 
information  has  been  gained.  A 
preparation  similar  to  an  explant  culture 
is  the  organ  culture,  in  wdiioi  an  entire 
organ,  such  as  the  inner  ear  or  a 
ganglion,  rather  than  slices  or  fragments, 
is  gro«yn  in  vitro.  Obviously,  only 
structures  so  small  that  their  viability  is 
not  compromised  can  be  treated  in  this 
way. 

In  general,  the  technical  ease  of 
mAjntaining  a  culture  varies  inversely 
with  the  duree  to  which  it  captures  a 
spectrum  ofin  vivo  characteristks  at 
nervous  system  briiaviar.  The  proUem 
of  biotransformation  of  potentially 
neurotoxic  compounds  is  shared  by  all. 
aldiough  the  more  oomplate  systems 
(explant  or  organ  cuhurea)  mi^t 
alleviate  this  problem  in  specific 
instances.  In  many  culture  qrstems. 
complex  and  iUKMfined  additivae— 
such  as  fatal  calf  aerum.  horse  aeruob 
and  human  placental  aenim— are  used 
to  proraolacell  survivaL  A  munbarof 
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thorou^ily  dMcribed  synthetic  media 
are  now  availri>le.  howevar.  and  audi 
fully  defined  culture  systems  can  be 
uaed  where  neceasary. 

S.  Naurotaxkology  Risk  Aaaeaament 

5.1.  Introduction  I 

Risk  asaessment  is  an  empirically 
based  process  used  to  estimate  the  risk 
that  exposure  of  an  individual  or 
populaticni  to  a  diemical,  physical,  or 
bidogical  agent  will  be  associated  with 
an  adverse  effi^t.  Generally,  such  effects 
can  be  Quantified  and  the  relative 
probabuity  of  their  occurrence  can  be 
calculated.  The  riak  assessment  process 
usually  involves  four  steps:  Hazard 
identification,  dose-response 
assessment,  exposure  assessment,  and 
risk  characterization  (NRC  1083).  Risk 
management  is  the  process  that  applies 
information  obtained  through  the  risk 
assessment  process  to  deteraiine 
whether  the  assessed  risk  should  be 
reduced  and,  if  so.  to  what  extent  (NRC, 
1983).  In  some  cases,  risk  is  the  only 
&ctor  considered  in  a  decision  to 
regulate  exposure  to  a  substance. 
Aftematively.  the  risk  posed  by  a  * 
sulMtance  is  sometimes  weighed  against 
sodal.  ethical,  and  medical  benefits  and 
economic  and  technological  factors  in 
formulating  a  risk  management 
decision.  "The  risk-balancing  approach  is 
used  by  some  agencies  to  consider  the 
benefits  as  well  as  the  risks  associated 
with  unrMtricted  orpertially  restricted 
use  of  a  subMance.  The  purpose  of  this 
chapter  is  to  describe  the  risk 
assessment  process  as  it  has  currently 
evolved  in  neurotoxicology  and  present 
available  options  for  quantitative  risk 
assessment 

5.2.  The  Risk  Assessment  Process 
5.2.1.  Hazard  Identification 

Agents  that  adversely  affect  the 
neurophysiological,  netirochemical,  or 
structural  integrity  of  the  nervous 
system  or  the  integration  of  nervous 
system  function  expressed  as  modified 
fairaavior  may  be  classified  as 
neurotoxicants  (Tilson,  1990b).  For 
hazard  identification,  the  best  or  most 
generalizable  studies  to  determine  these 
endpoints  would  be  meesured  in 
humans.  With  the  exclusion  of 
therapeutic  agents,  information  on 
effects  in  humans  is  usually  derived 
from  case  reports  of  accidental 
exposures  and  epidemiological  studies. 
Tms  type  of  data  affords  km  certainty 
legtftung  generalizability  as  well  as  less 
specific  exposure  information.  As 
discuMed  in  chapter  4,  a  common 
ahemative  method  of  data  generatixm 
for  hazard  identification  ia  the  use  of 
animal  models.  Animal  models  that 


measure  behavioral,  neurophvsiological. 
neurochemical,  and  structural  effects 
have  been  developed  and  validated. 
Studies  that  employ  these  models  to 
evaluate  specific  potential  hazards  are 
used  to  predict  the  outcome  of  exposure 
to  the  same  hazard  in  humans. 

5.2.1.1.  Human  studies.  Information 
obtained  through  the  evaluation  of 
human  exposure  data  provides  direct 
identification  of  netirotoxic  hazards. 
This  type  of  information  is  generally 
available  from  clinical  trials  required  for 
the  approval  of  therapeutic  products  for 
human  use.  For  the  purposes  of  risk 
assessment  of  nontherapeutic 
substances,  data  on  effects  of  exposure 
to  humans  come  primarily  frt>m  two 
types  of  studies,  case  reports  and 
epidemiological  (Friedlander  and 
Heam.  1980)  (see  chapter  3).  Case 
studies  can  supply  evidence  of  an 
agent's  toxicity,  but  are  often  limited  by 
both  the  qualitative  nature  of  the  signs 
and  symptoms  reported  and  the  nature 
of  the  exposiire  data.  Epidemiological 
studies  can  provide  data  on  the  types  of 
neurotoxic  effects  and  the  possible 
susceptibilities  of  certain  populations. 
Under  appropriate  considerations,  they 
can  geneially  provide  convincing  and 
reliable  evidence  of  potential  human 
nexirotoxicity.  As  with  case  studies, 
however,  often  only  qualitative 
estimates  of  exposure  can  be  obtained. 
Controlled  laboratory  studies  have  the 
potential  to  provide  adequate  exposure 
and  effiacts  aata  for  accurate  hazard 
identification,  but  ethical  considerations 
place  moral  and  practical  restrictions  on 
such  studies  except  in  those  instances 
where  direct  benefit  to  the  subjects,  as 
in  the  case  of  therapeutic  agents,  may  be 
expected.  Excluding  instances  of 
therapeutic  product  development,  most 
studies  are  limited  to  measuring  the 
effects  of  acute,  rather  than  long-term, 
exposure.  This  limits  their  utility  in  risk 
assessment  because  the  effect  of  long- 
term,  low-level  exposure  to  a  potentially 
toxic  agent  is  often  the  issue  of  concern. 

Methods  available  to  evaluate 
neurotoxicity  in  humans  include 
examination  of  neurophysiological  and 
behavioral  parameters.  Specific  tests  to 
measiue  neuromuscular  strength  and 
coordination,  alterations  in  sensation, 
deficits  in  learning  and  memory, 
changes  in  mood  and  personality,  and 
disruptions  of  autonomic  function  are 
fiequently  employed  (see  chapter  3). 

5.2.1.2.  Animal  studies.  As  discussed 
in  chapter  4.  animal  models  for  many 
endpoints  of  neurotoxicity  are  available 
and  widely  used  for  hazard 
identification.  Data  from  animal  studies 
are  fiequently  extrapolated  to  humans. 
For  example,  if  expoaure  to  an  agent 
prodiices  neuropathology  in  an  animal 


model,  damage  to  a  comparabto 
structure  in  humans  is  predicted. 
Similarly,  biochemical  and 
physiological  efiiects  observed  in 
animals  are  commonly  extrapolated  to 
humans.  Agents  that  produce  alterations 
in  the  levels  of  specific  enzymes  in  one 
animal  species  generally  have  the  same 
e^ct  in  other  species,  including 
humans.  Neiirophysiological  endpoints 
also  tend  to  be  affected  by  the  same 
manipulations  across  species.  Thus,  an 
agent  interfering  with  nerve  conduction 
in  an  animal  study  is  often  assumed  to 
have  the  same  efiect  in  humans. 
Behavioral  studies  in  animals  are  also 
applied  to  human  hazard  identification, 
altnough  the  correspondence  between 
methoos  employed  in  animals  and 
humans  is  sometimes  not  as  obvious. 
For  this  reason,  behavioral  methods 
developed  for  neurotoxic  hazard 
identification  need  to  be  considered  on 
a  case-by-case  basis. 

5.2. 1.3.  Special  Issues 

5.2.1.3.1.  Animal'to-human 
extrapolation.  The  use  of  animal  data  to 
identify  hazard  to  humans  is  not 
without  controverey.  Relative  sensitivity 
across  species  as  well  as  between  sexes 
is  a  constant  concern.  Overly 
conservative  risk  assessments,  based  on 
the  assumption  that  humans  are  always 
more  sensitive  than  a  tested  animal 
species,  can  result  in  poor  risk 
management  decisions.  Conversely,  an 
assumption  of  equivalent  sensitivity  in 
a  case  where  humans  actually  are  more 
sensitive  to  a  given  agent  can  result  in 
underregulation  that  might  have  a 
negative  impact  on  human  health. 

5.2.1.3.2.  Susceptible  populations.  A 
related  controversy  concerns  the  use  of 
data  collected  from  adult  organisms, 
animal  or  human,  to  predict  hazards  in 
potentially  more  sensitive  populations, 
such  as  the  very  young  and  the  elderly, 
or  in  other  groups,  such  as  the 
chronically  ill.  La  some  cases, 
identification  of  neurotoxicity  hazard 
does  not  generally  include  subjects  from 
either  end  of  die  human  life  span  or 
frtim  other  than  healthy  subjects. 
Uncertainty  fectora  are  used  to  adjust  for 
more  sensitive  populations.  In  addition, 
single  or  multigeneration  reproductive 
studies  in  animals  may  provide  a  source 
of  information  on  neurological 
disordera.  behavioral  changes, 
autonomical  dysfunction, 
neuroanatomical  anomalies,  and  other 
signs  of  neurotoxicity  in  the  developing 
animal  (chapter  4). 

5.2.1.3.3.  Reveraibility.  For  the  most 
part,  the  basic  principles  of  hazard 
identification  are  the  same  for 
neurotoxicity  as  for  any  adverse  effect 
on  heelth.  One  notable  exception. 
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however,  concerns  the  issue  of 
reversibility  and  the  special 
consideration  that  must  be  given  to  the 
inherent  redundancy  and  plasticity  of 
the  nervous  system. 

Except  for  Uiese  instances  where  truly 
reversible  effects  are  produced  (e.g., 
enzyme  down  regulation,  receptor  or 
membrane  transporter  reversible 
blockade),  the  nervous  system  can  be 
compared  to  a  "trust  fund"  issued  at 
birth.  Assets  can  be  drawn  for  various 

Eurposes  over  a  lifetime,  but  none  can 
B  added.  For  many  health  effects, 
temporary,  as  opposed  to  permanent, 
effects  are  repaired  during  a  true 
recovery.  Damage  to  many  organ 
systems,  if  not  severe,  can  be 
spontaneously  repaired.  For  example, 
damaged  liver  cells  that  may  result  in 
impaired  liver  function  often  can  be 
replaced  with  new  cells  that  function 
normally.  The  resulting  restoration  of 
liver  function  can  be  viewed  as 
recovery.  In  the  central  nervous  system, 
cells  generally  do  not  recover  from 
severe  damage  and  new  cells  do  not 
replace  them.  When  nervous  system 
recovery  is  observed,  it  may  represent 
compensation  requiring  activation  of 
cells  that  were  previously  performing 
some  other  function,  reactive 
synaptogenesis,  or  recovery  of 
moderately  injured  cells.  While  a 
damaged  liver  may  recover  due  to  the 
addition  of  new  cells,  severe  damage  to 
nervous  system  cells  results  in  a  net  loss 
of  cells.  This  loss  of  compensatory 
capacity  may  not  be  noticed  for  many 
years  and,  when  it  does  appear,  it  may 
be  manifest  in  a  way  seemingly 
imrelated  to  the  original  neurotoxic 
event.  Lack  of  ability  to  recover  from  a 
neurotoxic  event  later  in  life  or 
premature  onset  of  signs  of  normal  aging 
may  result.  It  is  therefore  important  to 
consider  the  possibility  that  significant 
damage  to  the  nervous  system  may  have 
occurred  in  experiments  where  effects 
appear  to  be  reversible. 

5.2.1.3.4.  Weight  of  evidence.  A 
"weight  of  evidence"  approach  to 
identifying  an  agent  as  a  neurotoxic 
hazard  is  almost  always  necessary.  With 
the  exception  of  therapeutic  products,  a 
single,  complete,  controlled  study  of  an 
agent's  effects  on  the  nervous  system, 
conducted  in  an  appropriate 
representative  sample  of  humans,  is 
rarely,  if  ever,  possible.  Rather,  those 
individuals  charged  with  identifying 
hazard  are  usually  confronted  with  a 
collection  of  imperfect  studies,  often 
providing  conflicting  data  (Barnes  and 
Dourson.  1988). 

There  are  several  possible  approaches, 
depending  on  the  quality  of  the 
evidence.  Two  examples  are  the  use  of 
data  from  only  the  most  sensitive 


species  tested  and  the  use.of  data  from 
only  species  responding  most  like  the 
human  for  any  given  endpoint.  In 
assessing  neurotoxicity  of  therapeutic 
products,  when  human  data  are 
available  and  neurotoxic  endpoints 
detected  in  animals  can  be  clinically 
measured,  the  human  findings 
supersede  those  of  the  nonclinical  data 
base.  Assuming  that  all  available 
evidence  is  to  be  included, 
considerations  necessary  for  formulating 
a  conclusion  include  the  relative 
weights  that  should  be  given  tc  positive 
and  negative  studies.  Sometimes 
positive  studies  are  given  more  weight 
than  negative  ones,  even  when  the 
quality  of  the  studies  is  comparable. 
Experimental  design  factors  such  as  the 
species  tested,  the  number  and  gender 
of  subjects  evaluated,  and  the  duration 
of  the  test  are  given  different  weights 
when  data  from  different  studies  are 
combined.  The  route  of  exposure  in  a 
given  study  and  its  relevance  to 
expected  routes  of  human  exposure  are 
often  a  weighted  factor.  The  issue  of 
statistical  significance  is  frequently 
debated.  Some  argue  that  an  effect 
occurring  at  a  statistically  insignificant 
level  may  nevertheless  represent  a 
biologically  or  toxicologically 
significant  event,  and  should  be 
afforded  the  same  weight  as  if  the 
finding  were  statistically  significant.  In 
general,  however,  only  statistically 
significant  measures  should  be 
considered  in  hazard  identification.  The 
power  of  various  statistical  measures  is 
also  considered. 

5.2.2.  Dose-Response  Assessment 

In  the  second  step  of  the  risk 
assessment  process,  the  dose-response 
assessment,  the  relationship  between 
the  extent  of  damage  or  toxicity  and 
dose  of  a  toxic  substance  for  various 
conditions  of  exposure  is  determined. 
Because  several  different  kinds  of 
responses  may  be  elicited  by  a  single 
agent,  more  than  one  dose-response 
relationship  may  need  to  be  developed 
(e.g..  neurochemical  and  morphological 
parameters). 

When  quantitative  human  dose-effect 
data  are  not  available  for  a  sufficient 
range  of  exposures,  other  methods  must 
be  used  to  estimate  exposure  levels 
likely  to  produce  adverse  effects  in 
humans.  In  the  absence  of  human  data, 
the  dose-response  assessment  may  be 
based  on  tests  performed  in  laboratory 
animals.  Evidence  for  a  dose-response 
relationship  is  an  important  criterion  in 
assessing  neurotoxicity,  although  this 
may  be  based  on  limited  data  from 
standard  studies  that  often  use  only 
three  dose  groups  and  a  control  group 
(Barnes  and  Dourson,  1988). 


The  most  frequently  used  approach 
for  risk  assessment  of  neurotoxicants 
and  other  noncancer  endpoints  is  the 
uncertainty-  or  safety-factor  approach 
(Barnes  and  Dourson,  1988;  Kimmel, 
1990).  For  example,  within  the  EPA, 
this  approach  involves  the 
determination  of  reference  doses  (RfDs) 
by  dividing  a  no  observed  adverse  effect 
level  (NOAEL)  by  uncertainty  factors 
that  presumably  account  for  interspecies 
differences  in  sensitivity  (Barnes  and 
Dourson.  1988).  Generally,  an 
uncertainty  factor  of  10  is  used  to  allow 
for  the  potentially  higher  sensitivity  in 
humans  than  in  animals  and  another 
uncertainty  factor  of  10  is  used  to  allow 
for  variability  in  sensitivity  among 
humans.  Hence,  the  RfD  is  equal  to  the 
NOAEL  divided  bv  100.  If  the  NOAEL 
cannot  be  established,  it  is  replaced  by 
the  lowest  observed  adverse  effect  level 
(LOAEL)  in  the  RfD  calculation  and  an 
additional  uncertainty  factor  of  10  is 
introduced  (i.e.,  the  RfD  equals  the 
LOAEL  divided  by  1000). 

If  more  than  one  effect  is  observed  in 
the  animal  bioassays,  the  effect 
occurring  at  the  lowest  dose  in  the  most 
sensitive  animal  species  and  gender  is 
generally  used  as  the  basis  for 
estimating  the  RfD  (OTA,  1990). 
Sometimes,  different  RfDs  can  be 
calculated,  depending  on  endpoint  or 
species  selected.  Selection  of  safety 
factors  may  be  influenced  by  several 
considerations,  including  data  available 
from  humans,  weight  of  evidence,  type 
of  toxic  insult,  and  probability  of 
variations  in  responses  among 
susceptible  populations  (e.g.,  very 
young  or  very  old).  Established 
guidelines  have  been  accepted  by 
several  agencies  that  use  the  safety- 
factor  approach  to  account  for 
intraspecies  variability,  cross-species 
extrapolation,  and  exposure  duration.  In 
some  instances,  comparisons  between 
these  predicted  values  and  experimental 
data  have  been  conducted  and  the 
results  appear  comparable  for  some 
selected  examples  (Dourson  and  Stan, 
1983:  McMillan,  1987). 

The  uncertainty-factor  approach  is 
based  on  the  assumption  that  a 
threshold  does  exist,  that  there  is  a  dose 
below  which  an  effect  does  not  change 
in  incidence  or  severity.  The  threshold 
concept  is  complicated  and 
controversial.  As  described  by  Sette  and 
MacPhail  (1992),  there  are  several 
different  ways  in  which  the  term 
threshold  is  used.  Thresholds  are 
defined,  in  nart,  by  the  limit  of 
detection  of  an  assay.  As  the  sensitivity 
of  the  analytical  method  or  bioassay  is 
improved,  the  threshold  might  be 
adjusted  downward,  indicating  that  the 
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trua  thrachold  had  not  baen  pravioosly 
detwminKL 

Another  problem  inherent  with  an 
obawvation  of  no  diacemible  effects  at 
low  doses  is  that  it  is  impossible  to 
determine  whether  the  risk  is  actually 
zero  (i.e.,  the  dose  is  below  a  threshold 
don)  or  whether  the  statistioal  resolving 
power  of  a  study  is  inadequate  to  detect 
small  risks  (Gaylor  and  Slikker,  1992). 
Every  study  has  a  statistical  limit  of 
detection  that  depends  on  the  number  of 
individuals  or  animals  involved.  For 
example,  it  would  be  relatively  unusual 
to  conduct  an  experiment  on  a 
neurotoxicant  with  as  many  as  100 
animals  per  dose.  If  no  deleterious 
effiacts  were  observed  in  100  animals  at 
a  particular  dose,  it  might  be  concluded 
that  this  dose  level  is  below  the 
threshold  dose.  However,  we  can  only 
be  95  percent  confident  that  the  true 
risk  is  less  than  0.03.  That  is.  if  3 
percent  of  the  animals  in  a  population 
actually  develop  a  toxic  eflisct  at  this 
dose,  there  is  a  5  percent  chance  that  a 
group  of  100  animals  would  not  show 
any  effect.  The  observation  of  no  toxic 
effects  in  an  extremely  large  sample  of 
1,000  animals  only  indicates  with  95 
percent  confidence  that  the  true  risk  is 
less  than  0.003,  etc  Because  thresholds 
cannot  be  realistically  demonstrated, 
they  are  therefore  assumed. 

'nie  notion  of  threshold  may  be  useful 
in  explaining  mechanisms  associated 
with  specific  types  of  toxicity.  What 
little  is  known  about  medianisms  of 
neurotoxicity  suggests  that  both 
threshold  and  nonthreshold  scenarios 
are  possible  (Silbergeld,  1990). 
However,  fior  one  ofthe  most  studied 
neurotoxicants,  lead,  there  has  been  a 
steady  decline  in  exposure  levels  shown 
to  have  effects,  suggesting  to  some  that 
no  threshold  dose  is  apparent  (Bondy, 
1985).  Sette  and  MacPhail  (1992)  also 
consider  the  threshold  as  a 
mathematical  assumption  and  as  a 
population  sensitivity  and  conclude  that 
"the  idea  of  no  threshold  seems 
experimentally  untestable  •  •  •" 

The  RiO  approach  relies  on  single 
experimental  observations  (the  NOAEL 
or  LOAEL)  instead  of  complete  doee- 
response  curve  data  to  calculate  risk 
estimations.  Chemical  interactions  with 
biological  systems  are  often  specific, 
stereoselective,  and  saturable.  Examples 
include  enzyme-substrate  binding 
loading  to  substrata  metabcdism. 
transport,  and  raoeptor-binding.  any  or 
all  of  whidi  may  be  a  raquiiement  oi  an 
agent's  effect  at  toxicity.  Thetefoce.  a 
memical's  dose  raaponse  curve  may  not 
be  linear.  The  caitabity  of  low-dose 
extrapf^tion  has  bean  dateimined  to  be 
markedly  afiscted  by  the  shape  ofthe 
doae  response  curre  (Food  and  Drug 


Administration  Advisory  Committee  on 
Protocols  Cor  SaCsty  Evaluation,  1971). 
Ther^re,  the  appropriate  use  of  dose- 
response  curve  data  should  enhance  the 
certainty  of  ri^  estimations  when 
thresholds  are  not  assumed  or 
determined. 

Dose-response  models  have  generated 
considerable  interest  as  more 
appropriate  and  quantitative 
alternatives  to  the  safety-factor  approach 
in  risk  assessment  Rathw  than 
routinely  applying  a  "fixed"  safety 
factor  to  the  NOAEL  (based  on  a  single 
dose)  to  obtain  a  "safe"  dose,  another 
approach  uses  data  from  the  entire  dose- 
response  curve. 

Two  fundamentally  different 
approaches  in  the  use  of  doee-response 
data  to  estimste  risk  have  been 
developed.  Dews  and  coworkers  (Dews. 
1986:  Glo%va  and  Dews.  1967;  Glowa  et 
al.,  1983)  and  Crump  (1984) 
demonstrated  an  approach  in  which 
they  used  information  on  the  shape  of 
the  dose-response  curve  to  estimate 
levels  of  exposure  associated  with 
relatively  small  effects  (i.e.,  a  1.  5,  or  10 
percent  change  in  a  biological 
endpoint).  Both  Dews  and  Orump  fit  a 
mathematical  function  to  the  data  and 
provided  an  estimate  of  the  variability 
in  exposiue  levels  associated  with  a 
relatively  small  effect. 

An  alternative  approach  developed  by 
Gaylor  and  Slikker  (1990)  first 
establishes  a  mathematical  relationship 
between  a  biological  effect  and  the  dose 
of  a  given  chemical.  The  second  step 
determines  the  distribution  (vari^ility) 
of  individual  measurements  of 
biological  effects  about  the  dose- 
response  curve.  The  third  step 
statistically  defines  an  adverse  or 
"abnormar'  level  of  a  biological  effect  in 
an  untreated  population.  The  fourth 
step  estimates  the  probability  of  an 
adverse  or  abnormal  level  as  a  function 
of  dose  utilizing  the  information  from 
the  first  three  steps.  The  advantages  of 
these  dose-response  models  are  that 
they  encourage  the  generation  and  use 
of  data  needed  to  define  a  complete 
dose-response  curve. 

Although  more  quantitative  dose- 
response  assessment  models  have 
emerged  in  recent  years,  xmcertainty 
remains  as  to  what  biological  endpoints 
from  whidi  species  with  what  dosing 
regimen  should  be  analyzed.  Within  a 
species,  a  given  agent  may  produce  a 
variety  of  effects,  including 
neurochemical,  neuropathological,  and 
behavioral  effects.  In  other  instances,  a 
chemical  may  produce  alterations  of  one 
endpoint  but  not  others  (Slikker  et  al., 
1989).  Species  selection  may  also 
dramati^ly  affect  the  outcome  of  risk 
assessments.  The  Parkinson-Ufca 


syndrome  produced  by  single  doses  of 
MFTP  in  the  human  or  nonbuman 
primate  is  not  observed  in  rats  given 
comparable  MPT?  doses  (Kopin  and 
Markey.  1988).  Although  endpoint  and 
species  selection  appear  to  have  a 
tremendous  effect  on  the  outcome  of  an 
assessment,  only  a  few  studies  have 
systematically  investigated  the  effect  on 
assessment  outcome  of  varying  either 
the  species  or  the  endpoint  within  a 
species  (McMillan,  1967;  Hattis  and 
Shapiro.  1990;  Geylor  and  Slikker, 
1992). 

5.2.3.  Exposure  Assessment 

This  step  of  the  risk  assessment 
process  determines  the  source,  route, 
dose,  and  duration  of  human  exposure 
to  an  agent.  Hie  results  ofthe  dose- 
response  assessment  are  combined  with 
an  estimate  of  human  exposure  to  obtain 
a  quantitative  estimate  of  risk.  As  either 
the  effect  of  or  the  exposure  to  an  agent 
approaches  zero,  the  risk  of 
neurotoxicity  approaches  zero. 

Exposure  can  occur  via  many  routes, 
including  ingestion,  inhalation,  or 
contact  with  skin.  Sources  of  exposure 
may  include  soil,  food,  air,  water,  or 
intended  vehicle  (e.g.,  drug 
formulation).  The  degree  of  exposure 
may  be  strongly  influenced  by  a  number 
of  factors,  for  example,  the  occupation 
ofthe  individual  involved. 

The  duration  of  exposure  (i.e.,  acute 
or  chronic)  and  interval  of  exposure 
(i.e.,  episodic  or  continuous)  are 
variables  of  exposure  that  are  common 
to  all  types  of  risk  assessments, 
including  carcinogenicity  (OSTP.  1965). 

Although  not  routinely  used, 
biological  markers  or  biomarkers  oi 
exposure  could  theoretically  improve 
the  exposure  assessment  process  and, 
thereby,  improve  the  overall  risk 
assessment  of  neurotoxicants.  Exposure 
biomarkers  may  include  either  the 
quantitation  of  exogenous  agents  or  the 
complex  of  endogenous  substances  and 
exogenous  agents  within  the  system 
(Committee  on  Biological  Markers. 
1987).  A  limited  number  of  examples  of 
biomarkers  of  exposure  have  been 
reviewed  by  Slikker  (1991)  and  include 
blood  or  dentine  lead  concentrations 
(Needleman.  1987).  cerebrospinal  fluid 
concentrations  of  dopamine  metabolites 
following  MPTP  administration  (Kopin 
and  Markey,  1988),  cerebrospinal  fluid 
concentrations  of  a  serotonin  metabolite 
following  MDMA  exposure  (Ricaurte  et 
al.,  1986),  and  serum  esterase 
concentrations  following 
organophosphate  exposure  (Levine  et 
al..  1986).  The  use  of  muscarinic 
receptor  binding  in  peripheral  plasma 
lymphocytes  has  also  been  described  as 
a  potential  biomaiker  of  exposure  for 
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the  organophosphates  (Costa  et  al., 
1990).  These  examples  suggest  that 
biomarkers  of  exposure  are  available  for 
some  agents,  but  more  effort  will  be 
required  to  demonstrate  that  these 
biomarkers  can  routinely  be  used  to 
improve  the  exposure  assessment 
process. 

5.2.4.  Risk  Characterization 

The  final  step  of  the  risk  assessment 
process  combines  the  hazard 
identification,  the  dose-response 
assessment,  and  the  exposure 
assessment  to  produce  the 
characterization  of  risk.  As  previously 
stated,  the  current  practice  is  to  divide 
the  NOAEL  by  the  appropriate  safety 
factor  to  obtain  the  Rfl).  The  magnitudes 
of  the  safety  factors  used  to  determine 
RfDs  [interspecies  extrapolation  (10), 
intraspecies  extrapolation  (10),  and 
acute  vs.  chronic  exposvue  (10)  s  1000] 
are  based  more  on  conservative 
estimates  than  on  actual  data  (Sheehan 
et  al.,  1989;  McMillan,  1987)  and  have 
been  questioned  for  empirical  reasons 
(Gaylor  and  Slikker,  1990).  Along  with 
this  RfD  numerical  value,  any 
uncertainties  and  assumptions  inherent 
in  the  risk  assessment  should  also  be 
stated  (OTA,  1990).  Although  the  Rfl3 
provides  a  single  numerical  value,  it 
does  not  provide  information 
concerning  the  xmcertainty  of  this 
number  nor  does  the  RfD  approach 
attempt  to  estimate  the  potential  risk  as 
a  function  of  dose  or  consider  the 
potential  risk  at  the  NOAEL.  The  risk  at 
the  NOAEL  generally  is  greater  than 
zero  and  has  been  estimated  to  be  as 
high  as  about  5  percent  (Crump,  1984; 
Gaylor,  1989).  Concern  has  been 
expressed  that  the  application  of  the 
RfD  approach  to  all  neim)toxicants  is 
imlikely  to  be  biologically  defensible  in 
light  of  mechanistic  data  (NRC,  1992). 
Several  other  quantitative  risk 
assessment  procedures  have  recently 
emerged  as  alternatives  to  the  RfD 
approach  (Kimmel  and  Gaylor.  1988). 

Quantitative  risk  assessment  may  be 
defined  as  a  data-based  process  that 
uses  dose-response  information  and 
measurements  of  human  exposure  to 
arrive  at  estimates  of  risk.  Asi>umptions 
are  required  to  extrapolate  results  from 
high  to  low  doses,  to  extrapolate  from 
animal  results  to  humans,  and  to 
extrapolate  across  di^rent  routes  and 
durations  of  exposure. 

In  a  step  toward  quantitative  risk 
assessment.  Crump  (1984)  suggested  the 
use  of  a  benchmark  dose  defined  as  "a 
statistical  lower  confidence  limit 
corresponding  to  a  small  increase  in 
effect  over  the  background  level."  llie 
benchmark  dose  is  determined  with  a 
mathematical  model  and  is  less  affected 


by  the  particular  shape  of  the  dose- 
response  curve.  Although  the 
benchmark  approach  avoids  several 
problems  inherent  in  the  Rff)  approach 
(e.g..  lack  of  precision  in  defining  the 
LOAEL;  Kimmel,  1990),  the  same  final 
step  of  dividing  by  arbitrary  safety 
factors  is  obligatory. 

Another  approadi  to  quantitative  risk 
assessment  is  the  statistical  or  curve- 
fitting  approach.  If  quantal  information 
concerning  the  proportion  of  response  at 
a  given  dose  is  available  but 
mechanistic  information  is  lacking, 
statistical  models  can  be  used  to  fit 
population  data  (Wyzga,  1990).  This 
approach  has  been  used  to  fit  various 
models  to  data  of  lead  toxicity.  The  data 
were  sufficient  to  allow  discrimination 
of  several  models  in  terms  of  goodness 
of  fit;  the  nerve-conduction  velocity 
data  from  children  exposed  to 
environmental  lead  as  a  function  of 
blood  lead  concentration  fit  a  "hockey- 
stick"  type  dose-response  curve  rather 
than  a  logistic  or  quadratic  model 
(Schwartz  et  al,  1988).  These  statistical 
approaches  not  only  provide  a  method 
to  extrapolate  data  to  lower  exposure 
conditions  but  also  can  provide 
circumstantial  evidence  to  support  a 
proposed  mechanism  of  action. 

The  development  of  quantitative  risk 
assessment  approaches  depends,  in  part, 
on  the  availability  of  information  on  the 
mechanism  of  action  and 
pharmacokinetics  of  the  agent  in 
question.  In  the  development  of  a 
biologically  based,  dose-response  model 
for  MDMA  neurotoxicity,  Slikker  and 
Gaylor  (1990)  considered  several  factors, 
including  the  pharmacokinetics  of  the 
parent  chemical,  the  target  tissue 
concentrations  of  the  parent  chemical  or 
its  bioactivated  proximate  toxicant,  the 
uptake  kinetics  of  the  parent  chemical 
or  metabolite  into  the  target  cell  and 
membrane  interactions,  and  the 
interaction  of  the  chemical  or  metabolite 
with  presumed  receptor  site(s).  Because 
these  theoretical  factors  contain  a 
saturable  step  due  to  limited  amoimts  of 
required  en^me.  reuptake,  or  receptor 
site(s).  a  nonlinear,  saturable  dose- 
response  curve  was  predicted.  In  this 
case  of  neurochemical  effects  of  MDMA 
in  the  rodent,  saturation  mechanisms 
were  hypothesized  and  indeed 
saturation  curves  provided  relatively 
good  fits  to  the  experimental  results. 
The  conclusion  was  that  use  of  dose- 
response  models  based  on  plausible 
biological  mechanisms  provide  more 
validity  to  prediction  than  purely 
empirical  models.  Concomitant  with 
attempts  to  develop  quantitative  risk 
assessment  procedures,  it  is  imperative 
that  regulatory  policy  or  risk 
management  procedures  also  be 


developed  to  use  appropriately  the  type 
of  data  generated  by  quantitative  risk 
assessment  However,  until  alternative 
risk  assessment  procedures  have  been 
validated,  the  available  RfD  approach 
with  its  limitations  will  most  iU^ely 
continue  to  be  used. 

5.3.  Generic  Assumptions  and 
Uncertainty  Reduction 

The  purpose  of  risk  assessment  is  to 
determine  the  risk  associated  with 
human  exposiire  to  a  hazard.  The 
quality  of  the  data  from  toxicological 
studies  differs.  In  the  case  of  therapeutic 
products  where  human  effects 
information  is  available,  risk 
assessments  rely  primarily  on  the  result 
of  controlled  clinical  triaU.  Even  when 
clinical  trial  data  are  available,  however, 
conducting  a  risk  assessment  is 
complicated  by  many  imcertainties.  In 
the  face  of  these  uncertainties, 
conservative  assumptions  are  usually 
made  at  several  steps  in  the  risk 
assessment  process.  For  example,  unless 
adequate  clinical  data  are  available,  the 
most  sensitive  experimental  species  is 
fi«quently  \ised.  While  conservative 
assumptions  may  lead  to  a  risk 
assessment  that  adequately  protects  the 
human  population,  this  may  result  in  an 
increased  financial  biuden  on  the  public 
(e.g.,  manufacturing  costs  or  loss  of 
jobs);  even  then  it  is  impossible  to  be 
certain  that  the  total  population  will  be 
protected.  Conversely,  errors  leading  to 
allowable  exposure  levels  that  are  too 
high  reduce  the  safety  margin  for  human 
health  and  increase  health  care  costs. 
Thus,  there  are  compelling  public 
health  and  economic  reasons  to  obtain 
more  precise  risk  assessments;  all 
assiimptions  cannot  be  completely 
eliminated,  but  the  degree  of 
imcertainty  associated  with  certain 
specific  assimiptions  can  at  least  be 
reduced  (Sheehan  et  al.  1989). 

Risk  assessment  for  neurotoxicity 
shares  many  common  features  with 
other  noncancer  toxicities  such  as 
developmental  toxicity  and 
immunotoxicity.  As  such,  there  are         . 
several  generic  ass\miptions  that  apply 
to  all  traditional,  noncancer  endpoint 
risk  assessment  procedures  (Table  5-1). 
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Table  5-1.— Gbcral  assumptions 

THAT  UNOeVJE  TRAOmONAL   RISK 
ASSESSMBfTS  •> 


1.  A 


2.  NOAELAOAEL  unoartiMy-  or  taUtjf-tac- 
tor  ■pproachM  ira  rMsonabio. 

3.  VwMMiy  m  tm  toide  iwponM  to  tw 
chMnical  MpooiM  ii  not  duo  to  a  hotaro- 


4.  Awaia0a  doM  or  toM  doM  It  a  raoon- 
abia  maaaura  of  axpoaura  v^wQ  doaaa  ara 
not  tifjttnimt  in  ima.  lala.  or  routo  ct  ad- 
niiiiieHallon  and  t«  avaraga  (or  total)  doM 
■  prapofionai  w  aovaiaa  an^Ei. 

5.  Studura  adMly  oorrallona  can  ba  uaad 

pracKi  niinan  nwjqf. 

6.  Tha  machanlaw  of  acion  ia  tw  aama  at 
ifortf  I 


UMI 


•TMa  la  not  Mandad  to  tw  an  axhaustive 
M. 

*ModMad  Irani  Shaahan  at  aL,  1969. 

Ona  appraacfa  to  reducing  some  of  the 
unceitaintiat  is  to  criticaUy  define  and 
examine  the  assumptioDS  made  in  the 
risk  asseasmant  proceaa.  Savanl  of  the 
nuH«  generic  of  these  assumptions  sra 
lijrted  in  Table  5-1.  DaqHte  tbeir 
diwiity,  theae  assumi^ions  share  the 
attribute  of  being  partially  replaceable 
by  factual  information.  If,  for  example, 
the  assumption  of  100  percent 
absorption  of  a  toxicant  from  a 
contaminated  food  source  is  replaced  by 
data  demonstrating  that  90  percent  of 
the  toxicant  is  not  oiologically  available 
under  human  exposure  conditions,  then 
a  revised  risk  assessment  could  allow  a 
10-fold  greater  exposure  from  that 
sourer,  i.e.,  the  former  risk  assessment 
was  too  conservative  by  a  (actor  of  10. 
As  another  example,  many  risk 
assessments  employ  data  from  two 
species. 

If  experimental  animals  and  humans 
absorb  or  metabolize  the  aame  fraction 
of  a  dose,  the  potency  estimate  woold 
not  change  when  extrapolatiBg  from 
anhaals  to  himums.  Tharafora,  it  is 
necessary  to  have  inlonnatioo  on  both 
human  and  ""jmAl  rates  before  changes 
in  potency  estimates  are  made.  If  a 
tosdcant  acts  via  a  reactive  intermediate 
and  humans  produce  10-fold  more  of 
the  intermediate  than  either  of  the  test 
species  under  similar  conditions,  then 
allowable  human  exposure  should  be 
decreased  10-fold  (i.e.,  the  allowable 
exposure  levels  are  10-fold  too  high)  or 
an  increased  danger  to  human  health 
exists.  These  findings  could  then 
replace  the  "most  sensitive  species" 
principle  with  facts  concerning  relevant 
human  exposure  and  susceptibility.  In 
these  examples,  the  identification  of  the 
assiunption  helps  define  research  needs 
or  Imowledge  gaps  (Sheehan  at  al., 
1989). 


In  general,  the  knowledge  gaps  are 
many  and  complex,  but  some  can  be 
filled  «inth  practical  solutions.  The 
combination  of  ample  doae-response 
data  and  a  qiiantitative  risk  asseasmMit 
proceaa  can  eliminate  assumptions  1 
(existenoe  of  a  threshold)  and  2 
(reasonableness  of  safety  factors)  of  Ae 
six  generic  assumptions  (Table  5-1). 
The  uncertainty  of  assumption  4 
(exposure  comparisons)  amid  be  at  least 
reduced  with  the  proper  appUcaticm  of 
appropriate  phannacokinstic  data. 
Likewise,  the  uncertainty  of  generic 
assumption  3  (variability  of 
heterogeneous  populations)  can 
theoretically  be  reduced  with  the  use  of 
biomarkers  of  exposiue  to  define  more 
accurately  ex{>osiira  in  a  large 
population. 

Many  assumptions  remain,  however, 
and  imcertainty  reduction  by  filling 
knowledge  gaps  will  ultimately  require 
greater  understanding  of  biological 
mechanisms  underlying  neurotoxicity. 
A  single  risk  assessment  model  may  not 
be  adequate  for  all  conditiona  of 
exposure,  for  all  endpoints.  or  for  all 
agents.  Risk  assessment  models  of  the 
future  may  well  include  biomarkers  of 
both  effect  and  expostire  as  well  as 
biologically  based  mechanistic 
considerations  derived  from  both 
epidemiologic  and  experimental  test 
system  data. 

6.  General  Summary 

It  is  now  genwally  accepted  that  some 
chemicals,  including  industrial  agnats, 
pesticides,  therapeutic  agents,  drugs  of 
abuse,  food-related  chemicals,  and 
cosmetic  ingredients,  can  have  adverse 
effects  on  t^  structure  and  function  (d 
the  nwvous  system.  It  has  reoratly  been 
proposed  that  exposure  to 
ncurotoxicants  might  also  be  associated 
%vith  Parkinsonism  and  Alzheimer's 
disease.  Several  Federal  agenciea  have 
initiated  research  programs  in 
naurotoxicology.  developed 
neiirotoxicology  testing  guidelines,  and 
\ued  neurotoxic  endpoints  to  regulate 
chemicals  in  the  environment  and 
workplace. 

The  sdentific  basis  for  identifying 
and  diaracterizing  chemical-induoea 
netirotoxicity  has  advanced  rapidly 
diiring  the  last  several  years.  Tlie 
manifestation  of  neurotoxicity  depends 
on  the  relationship  between  exposure 
(applied  dose)  and  the  dose  at  the  site 
of  toxic  action  (delivered  or  target  dose) 
and  response.  Chediical-induosd 
changes  in  the  structure  or  function  of 
the  nervous  system  at  the  cellular  or 
molecular  level  can  be  obaerved  as 
alterations  in  sensory,  motor,  or 
cognitive  function  at  the  level  of  the 
whole  organism.  Several  important 


fsaturas  abmit  the  nervous  system  make 
it  particulariy  vulnerable  to  chemical 
insult,  including  differential 
susceptibilities  at  difiisrent  stages  of 
maturation,  the  presence  of  blood  brain 
and  nerve  barriers  that  may  be  the  target 
of  toxic  action,  high  metabolic  rate,  and 
limited  regenerative  capability 
following  damage. 

Methoos  devised  to  detect  and 
quantify  agent-induced  changes  in 
nervous  system  function  in  humans 
include  cliP'"il  evaluations  and 
neurotoxicity  testing  methods  such  as 
neurobehavioral,  neurophysiological, 
neurochemical,  imaging,  and  self- 
reporting  procedures.  Experimental 
approaches  used  in  human 
neurotoxicology  include 
epidemiological  studies  and,  to  a 
limited  extent,  human  laboratory 
exposure  studies.  There  are  several 
important  unresolved  issxies  in  himun 
neurotoxicology,  including  the 
development  of  commonly  accepted  risk 
assessment  criteria  and  animal-to- 
human  extrapolation. 

It  is  generally  assumed  that  if  physical 
or  chemical-induced  neurotoxicity  is 
observed  in  animal  models,  then 
neurotoxicity  will  be  produced  in 
humans.  Considerable  research  has  be«i 
performed  to  demonstrate  the  validity  of 
many  animal  models  in  an  experimental 
context  and  to  show  predictive  validity. 
Methods  in  animal  neurotoxicology  are 
frequently  used  in  a  tier-testing 
framework  with  simpler,  more  cost- 
effisctive  tests  to  screen  or  identify 
nexirotoxic  potential.  In  hazard 
identification,  the  presence  of 
neurotoxidty  at  the  first  tier  is  used  to 
make  decisions  about  subsequent 
development  of  a  chemical  or  about  the 
need  to  amduct  additional  experiments 
to  define  the  level  at  which 
neurotoxicity  will  be  observed.  A 
number  of  methods  have  been  devised 
for  studies  in  animal  neurotoxiariogy. 
including  neurobehavioral, 
neurophysiological.  neurochemical,  and 
neuroanatomical  techniques.  It  is 
known  that  the  neuroendocrine  system 
may  be  affiected  adversely  by 
neuiotoxicants  and  that  there  are 
populations  that  are  diffisrentially 
vumerriile  to  neurotoxic  egents. 
Considerable  research  is  in  c»ogress  to 
employ  structure-activity  relationships 
to  predict  neurotoxicity  and  newly 
developed  in  vitro  procedures  are  being 
used  to  augment  or  complement 
currently  existing  in  vivo  approaches. 

Principles  of  risk  assessment  for 
neurotoxicity  are  evolving  rapidly.  At 
the  present  time,  neurotoxicity  risk 
assessment  is  generally  limited  to 
qu^tative  hazard  idontificatian. 
Neurotoxioological  risk  assessments 
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have  been  generally  based  on  a  no 
observed  adverse  efiisct  level  and 
uncertainty  factors.  As  with  other 
noncancer  endpoints.  there  is  a  need  to 
consider  more  information  about  the 
shape  of  the  dose-response  curve  and 
mechanisms  of  effect  in  quantitative 
neurotoxicology  risk  assessment. 
Research  is  ncwided  to  develop  dose- 
response  models  that  incorporate 
biologic  information  and  mechanistic 
hypotheses  into  quantitative 
extrapolation  of  dose-response 
relationships  across  species  and  from 
high  to  low  dose  exposures. 
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Coeat  Guard 

33  CFR  Parte  175  and  1S1 

46  CFR  Part  160  I 

[CQO»-«45] 

RIN211S-AE26  | 

Racraetionel  Boating  Safety 
Equipment  Requiramenta 

AGENCY:  Coast  Guard.  DOT. 

iicnOH;  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
a  number  of  Federal  requirements  and 
exemptions  for  carriage  of  personal 
flotation  devices  (PFDs)  on  recreational 
vessels.  The  designs  and  uses  of  j 
recreational  vessels  and  safety 
equipment  have  changed  since  the  rules 
were  first  issued  or  last  revised,  and 
some  of  the  requirements  and 
exemptions  are  no  longer  appropriate. 
This  rule  provides  the  recreational 
boating  public  with  clearer  and  more 
appropriate  requirements  for  carrying 
personal  flotation  devices  and  promotes 
a  safer  recreational  boating 
environment.  This  rule  also  provides  for 
necessary  temporary  exemptions  from 
certain  PFD  carriage,  labeling  and 
information  pamphlet  requirements 
affected  by  this  rulemaking. 
EFFECTIVE  DATE:  This  rule  is  eHiactive  on 
September  3. 1993,  except  for 
$  17S.15(a)  which  will  be  effective  on 
May  1. 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Wellington.  DC 
20593-0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (2021 
267-1477. 

FOR  FURTHER  »NH>RMATION  CONTACT:  Mr. 
Carlton  Perry,  Aiudliary,  Boating,  and 
Consumer  Affairs  Division,  (202)  267- 
0979.  A  copy  of  this  final  rule  may  be 
obtained  by  calling  the  Coast  Guard's 
toll-free  Boating  Safety  Hotline,  1-60O- 
368-5647.  In  Washington,  DC,  call  267- 
0780. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Carlton 
Peny,  Project  Manager,  and  LT  Ralph 
Hetzel.  Project  Counsel.  Office  of  Chief 
Counsel. 


Regalatafy  ifiitMy 

On  November  9. 1992,  the  Cbaat 
Guard  published  a  notice  of  propoaed 
rulemaiking  entitled  "Recreatiooal 
Boating  Safety  Equipment 
Requirements"  in  the  Federal  Regislv 
(57  FR  53410).  The  60-day  comment 
period  ended  on  January  8, 1993.  By 
that  time,  the  Coast  Guard  received  400 
individual  letters  commenting  oo  the 
proposal  and  an  additional  two  petition- 
type  letters  bearing  110  signatures. 
Another  85  individual  letters  were 
received  after  the  close  of  the  comment 
period.  The  individual  comments 
received  by  the  close  of  the  comment 
period  came  from  the  following 
categories  in  the  numbers  noted. 

260  Racreational  boatiag  iatacwt*  or 
ownert. 

Recreational  boat  outfitten,  liveries, 
or  guides. 

Recreational  boatyaquipment  manu- 
EKturers/ dealers. 

Commercial  boating  interests. 

National  recreational  boeHng  inter- 
ests. 

Federal  government  agencies. 

State  or  local  government  agencies. 


93 

15 

3 
8 

3 

18 

400 


UMi 


Eight  conunents  requested  that  a 
pubUc  hearing  be  held  to  better  inform 
the  affected  public,  especially 
concerning  impact  on  canoes,  kayaks 
and  boats  under  16  feet  In  length.  Two 
additional  coouients  requested  hearings 
be  held  for  all  boaters,  particularly  for 
rowers  and  paddlers,  at  ten  cities 
aroimd  the  country.  Two  other 
comments  requested  the  comment 
period  be  extended  to  make  the 
proposal  more  available  to  the  boating 
public  to  allow  obtaining  additional 
statistical  infamation  from  the  Coast 
Guard,  and  to  have  more  time  to 
comment.  Another  comment  suggested 
postponing  the  rulemaking  project  until 
nntber  study  could  be  conducted.  Most 
of  the  written  comments  received  came 
from  the  affected  public,  especially 
canoe  and  kayak  enthusiasts,  and  the 
rowing/paddling  racing  vessel 
community.  The  Coast  Guard 
considered  the  requests  for  public 
hearings  but  determined  that,  although 
receiving  oral  presentations  at  public 
bearings  would  increase  the  number  of 
comments,  it  would  probably  not  caiae 
new  issues  or  otherwise  materially 
assist  in  drafting  the  final  rule.  For  the 
same  reasons,  the  Coast  Guard  decided 
that  additional  time  for  comment  on  its 
proposal  would  not  aid  the  rulemaking 
process. 

Background  and  Purpose 

The  designs  and  uses  of  vessels  and 
safety  equipment  have  changed  since 


the  Federal  regulations  for  carriage  of 
personal  flotation  devices  (PFDs)  on 
recreational  vessels  were  first  issued  or 
last  revised.  Some  of  the  requirements 
and  exemptions  are  no  longer 
appropriate.  After  a  comprehensive 
review  of  recreational  boating  safety 
regulations  conducted  at  its  May  1992 
meeting,  the  National  Boating  Safety 
Advisory  Council  (NBSAC) 
recommended  a  number  of  changes  to 
the  safety  equipment  carriage 
requirements  for  recreational  vessels  (33 
CFR  part  175).  Prior  to  that  meeting,  the 
Coast  Guard  received  additional  related 
suggestions  from  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  and  horn  the 
general  public. 

This  rulemaking  changes  the  existing 
regulations  on  PFD  carriage 
requirements.  These  changes  will 
provide  the  boating  public  with  clearer 
and  more  appropriate  requirements  for 
carrying  personal  flotation  devices,  and 
will  promote  a  safer  recreational  boating 
environment. 

Discussion  of  Comments  and  Changes 

Four  comments  opposed  any 
requirement  to  carry  extra  Type  IV  PFDs 
(cusions  or  throwables)  on  commercial 
white  water  raits.  Another  conunent 
suggested  requiring  the  same  PFDs  on 
recreational  vessels,  uninspected 
passenger  vessels,  and  small  passenger 
vessels. 

PFD  carriage  requirements  for 
commercial  uninspected  passenger 
vessels  and  small  passenger  vessels  are 
contained  in  46  CFR  subchapter  C,  and 
are  not  the  subject  of  this  rulemaking 
project. 

A  number  of  comments  recommended 
increased  Coast  Guard  efforts  in  the 
areas  of  boater  education  and 
enforcement  of  regulations  related  to 
operation  of  a  vessel  while  intoxicated. 

The  Coast  Guard  agrees  and  will 
continue  to  emphasize  the  benefits  of 
boating  safety  education  and 
enforcement  of  U.S.  laws  and 
regulations,  including  those  related  to 
operating  a  vessel  while  intoxicated. 

A  number  of  comments  suggested 
various  requiremgnts  or  exemptions 
related  to  USCG  approval  or  design 
restrictions  of  PFDs  for  carriage  or 
wearing  requirements. 

The  procedures  and  requirements  for 
USCG  approval  of  PFDs  are  contained  in 
46  CFR  part  160.  and  are  not  the  subject 
of  this  rulemaking.  A  copy  of  these 
OHnmants  has  been  submitted  to  the 
Coast  Guard's  Survival  Systems  Branch, 
which  is  responsible  for  those 
requiremmts.  for  consideration  as  a 
potential  regulatory  project. 
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A  number  of  comments  questioned 
the  statistics  used  to  support  the 
proposed  rulemaking  generally,  or  a 
specific  provisirai  of  the  rulemaking  that 
ejected  a  particular  boating  segment, 
such  as  racing  shells,  Whitewater 
canoes,  or  sailboards.  Some  comments 
supported  the  statistics  used  along  with 
additional  statistics,  or  confirmed  the 
statistics  by  providing  infonhation,  such 
as  U.S.  Army  Corps  of  Engineers  (CX3E) 
statistics  on  boating  fatalities  at  COB 
projects  diuing  1986-1990.  Others 
requested  additional  statistics  related  to 
recent  research  to  substantiate  the  need 
for  a  requirement  to  wear  PFDs.  Still 
others  were  interested  in  statistics 
regarding  powered  vs.  nonpowered 
vessel  fatalities  or  fatalities  for  boaters 
who  had  been  consiuning  alcohol. 
Additional  information  was  requested 
on  the  19  States  requiring  children  to 
wear  PFDs  on  boats. 

The  Coast  Guard  has  reviewed  its 
recreational  boating  statistical  data  on 
fatalities  for  the  years  1988  through 
1991  in  view  of  the  above  concerns. 
There  were  3,631  fatalities  during  that 
4-year  time  period  for  all  recreational 
boat  types.  Almost  23%  (830)  of  the  4- 
year  total  number  of  reported  fatalities 
involved  canoes,  kayaks,  rowboats, 
inflatables,  and  other  manually- 
propelled  boats.  The  statistics  indicate 
that  about  70%  (585)  of  the  4-year  total 
(830)  reported  fetality  victims  on 
manually-propelled  boats  were  not 
using  a  PFD.  compared  to  about  59%  for 
the  total  (3,631)  for  all  recreational  boat 
fatalities  reported  over  the  same  4-year 
time  period.  The  statistics  also  indicate 
that  of  the  4-year  total  reported  fatalities 
(830)  involving  manually-propelled 
boats,  only  9%  (78)  occurred  on  boats 
known  to  be  rented.  In  addition,  the 
statistics  indicate  that  of  the  4-year  total 
(830)  reported  fatalities  involving 
manually-propelled  boats,  about  62% 
(512)  of  the  boats  known  to  be  rented 
were  tmder  16  feet  in  length. 

Regarding  alcohol  involvement  in 
boating  accidents,  the  statistics  indicate 
that  less  than  1 7%  (603)  of  the  total 
fatalities  reported  during  the  4-year 
period  1988  through  1991  involved  use 
of  alcohol. 

Additional  information  on  the  19 
States  referred  to  in  the  NPRM  regarding 
requirements  for  children  under  a 
specified  age  to  wear  PFDs  may  be 
obtained  from  Balistieria  Consulting, 
Inc.,  5713  Twenty-Third  Street. 
Zephyrhills.  FL  33540-4726;  the 
telephone  number  is  (813)  783-3996. 


Specific  Conunoits  on  Changes 
Proposed  in  the  NPRM 

Subpart  A — General 

Section  175.1    Applicability 

Nine  comments  supported  excepting 
seaplanes  from  applicability  of  Coast 
Guard  PFD  carriage  requirements.  No 
comments  opposed  the  proposal  and  the 
Coast  Guard  has  adopted  the  exception 
as  proposed. 

Section  175.3    Definitions 

The  Coast  Guard  does  not  consider 
surfboards,  swim  boards  or  "boogie" 
boards  to  be  vessels  and  has  not  adopted 
suggestions  to  include  them  in  this 
rulemaking.  The  Coast  Guard  agrees 
with  the  suggestion  to  add  a  definition 
of  the  term  "recreational  submersible", 
but  intends  to  publish  it  in  a  future 
rulemaking  project  to  allow  time  to 
develop  a  suitable  definition. 

Boat.  No  comments  objected  to  this 
term  and  the  Coast  Guard  has  adopted 
the  definition  as  proposed. 

Passenger.  One  comment  suggested 
redefining  the  term  "passenger"  to  agree 
with  a  proposed  Congressional 
resolution.  The  Coast  Guard  is  aware  of 
this  pending  legislation  to  change  the 
statutory  definition  of  the  term 
"passenger"  and  has  decided  to  delay 
any  revision  of  the  current  published 
definition  until  such  legislation  is 
enacted. 

Personal  watercraft.  One  comment 
suggested  revising  the  definition  length, 
limiting  the  number  of  persons  on 
board,  limiting  the  definition  to  vessels 
"propelled  by  jet  pump",  and  separating 
non-jet  pump  propelled  craft.  Another 
comment  suggested  deferring  the  final 
definition  until  after  a  Coast  Guard 
sponsored  NBSAC  Subcommittee  on 
Personal  Watercraft  Definition  and 
Requirements  formally  submits  its 
findings  to  the  Coast  Guard  through  the 
full  Council. 

The  Coast  Guard  will  delay  making  a 
decision  on  this  definition  until  after 
considering  the  NBSAC  Subcommittee 
on  Personal  Watercraft  Definition  and 
Requirements  Report.  The  Coast  Guard 
intends  to  publish  this  definition  in  a 
future  rulemaking  project. 

Racing  shell,  rowing  scull,  and  racing 
kayak.  There  was  a  suggestion  to  revise 
the  definition  to  be  more  specific  about 
racing  kayaks,  to  include  racing  canoes, 
and  to  include  poles  as  a  means  of 
propulsion.  Also,  carefully  defining 
racing  canoes  and  racing  kayaks  and 
developing  a  method  of  clearly  marking 
racing  craft  was  recommended. 

The  Coast  Guard  agrees  that  this 
definition  should  indude  racing  canoes 
recognized  by  national  or  international 


racing  associations  and  should  include 
poles  as  a  means  of  propulsion,  and  has 
revised  the  definition  accordingly.  The 
Coast  Guard  has  decided  not  to  redefine 
the  term  "racing  kayaks"  to  be  more 
specific. 

Recreational  vessel.  One  comment 
requested  clarification  of  what  the 
phrase  "six  or  fewer  (Mssengers"  means, 
while  another  suggested  removing  the 
phrase  from  the  definition. 

The  key  to  the  meaning  of  this  phrase 
is  in  the  definition  of  the  term 
"passenger"  which  the  Coast  Guard  usee 
to  separate  recreational  from 
commercial  operation  and  to  determine 
application  of  operator  licensing  and 
PFT)  carriage  requirements.  Commercial 
PFD  requirements  are  contained  in  46 
CFR  25.25.  They  specifically  exempt 
vessels  used  or  leaiised,  raited  or 
chartered  to  another  for  the  letter's 
noncommercial  use.  Thus,  the  sentence, 
"It  does  not  include  a  vessel  engaged  in 
the  carrying  of  six  or  fewer  passengers." 
clarifies  the  applicability  of  commercial 
or  recreational  PFD  carriage 
requirements  and  has  been  retained. 

Sailboard.  Ten  comments  supported 
the  proposed  definition  of  a  sailboard  as 
a  vessel.  No  comments  objected  to  the 
proposed  definition  of  sailboard  as  a 
vessel.  The  Coast  Guard  has  decided  to 
adopt  this  definition  as  proposed. 

iJse.  No  comments  objected  to  this 
definition  and  the  Coast  Guard  has 
adopted  it  as  proposed. 

Vessel.  No  comments  objected  to  this 
definition  and  the  Coast  Guard  has 
decided  to  adopt  the  definition  of  the 
term  "vessel"  as  proposed. 

Section  175.5    Exemption  From 
Preemption 

Exemption  from  preemption.  Over  36 
comments  supported  the  proposed 
exemption  to  allow  States  discretion  to 
set  PFD  requirements  on  specified  types 
of  boats  based  on  local  conditions. 
Another  comment  suggested  expanding 
the  proposed  preemption  exemption  to 
allow  States  to  set  PFD  requirements  for 
additional  types  of  boats  on  designated 
Whitewater  streams  or  other  waterways 
that  a  State  finds  to  be  inherently 
dangerous.  An  additional  3  comments 
supported  the  proposal,  if  States  were 
only  allowed  to  set  stricter  requirements 
than  Federal  requirements.  Another 
comment  supported  the  proposal,  if 
States  adopted  uniform  State 
requirements.  Yet  another  comment 
suggested  that  States  separate  canoes 
and  kayaks  from  boats  with  mechanical 
propulsi(Hi  when  setting  local  PFD 
requirements.  Over  14  comments 
opposed  the  proposal,  emphasizing  that 
only  the  Federal  Government  or  Coast 
Guard  should  set  these  requirements 
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because  the  States  are  too  diverse. 
Another  4  comments  opposed  any 
changes.  Over  175  comments  opposed 
any  requirement  to  wear  PFDs  on 
canoes  and  kayaks  or  on  racing  canoes, 
racing  and  rowing  sculls  for  recreational 
use  or  competition  practice. 

The  Coast  Guard  did  not  propose 
Federal  requirements  to  wear  PFDs  at  all 
times  on  recreational  vessels.  Although 
the  exemption  from  preemption  for 
States  would  allow  a  State  to  determine' 
whether  certain  persons  on  certain 
vessels  should  wear  PFDs  imder  certain 
circumstances,  including  carriage 
requirements  in  the  absence  of  a  Federal 
requirement  to  carry  a  wearable  PFD,  it 
was  not  intended  to  encourage  States  to 
establish  across-the-board  wearing 
requirements  on  all  watercraft  at  all 
times.  The  Coast  Guard  believes  that 
most  objections  to  PFD  wearing 
requirements  were  based  on  this 
misunderstanding  of  the  proposal.  At 
the  same  time,  the  Coast  Guard  may 
reconsider  the  exemption  from 
preemption  provisions  in  the  fut\ire  in 
response  to  substantiated  complaints  of 
\mnecessarily  burdensome  State  PFD 
wearing  requirements. 

The  Coast  Guard  has  decided  that  a 
reasonable  balance  should  be  struck 
between  imiform  national  PFD  carriage 
requirements  and  State  discretion  to  set 
local  PFD  requirements  different  fr^m 
the  national  requirements. 
Consideration  should  be  given  to  the 
difference  in  each  State's  (1)  difficulty 
of  navigation  on  its  boating  waterways; 
(2)  severity  of  its  climate  and  weather 
conditions  during  its  boating  season; 
and  (3)  pubUc  support  within  a  State  for 
an  increased  level  of  safety  for  its 
boating  public,  including  children.  In 
setting  local  PFD  reqiiirements.  States 
likely  will  base  such  requirements  on 
perceived  need,  obtain  public  comment, 
allow  an  appropriate  level  of  reciprocity 
to  out-of-State  transient  vessels,  and  not 
attempt  to  reduce  the  applicability  of 
Federal  PFD  carriage  requirements. 

Children.  Many  comments  supported 
allowing  States  to  set  PFD  wearing 
requirements  for  children  as  was 
Dfoposed  in  the  NPRM.  Additional 
■Comments  supported  the  proposal  only 
for  children  under  6  years  old.  Some 
comments  opposed  allowing  States  to 
set  PFD  wearing  requirements  for 
children,  while  others  suggested  setting 
a  national  requirement  to  wear  a  PFD  for 
all  children,  or  for  a  specific  age  group. 

The  Coast  Guard  agrees  that  a  State 
should  be  able  to  set  PFD  wearing 
requirements  and  to  determine  the  age 
of  applicability  for  children  on  vessels 
within  its  boundaries.  It  is  the  Coast 
Guard's  position  that  it  is  appropriate  to 
establish  national  requirements  to  carry 


PFDs  on  certain  recreational  vessels, 
without  imposing  an  additional  Federal 
requirement  to  wear  them  on  those 
vessels.  It  is  appropriate  for  an 
individual  State  to  establish  PFD 
wearing  requirements,  and  associated 
carriage  requirements  in  the  absence  of 
Federal  carriage  requirements,  for  its 
boaters  because  of  tne  previously 
mentioned  factors  applicable  to  each 
State.  However,  each  State  is 
encouraged  to  provide  appropriate 
reciprocity  for  children  on  out-of-State 
transient  vessels  that  are  in  compliance 
with  the  PFD  requirements  of  the  State 
which  issued  their  vessel  number. 

Racing  shells,  rowing  sculls,  and 
racing  kayaks.  The  comments  were 
about  evenly  split  between  support  of 
and  opposition  to  the  proposal  allowing 
States  to  set  PFD  wearing  requirements 
for  recreational  operation  of  racing 
vessels.  Some  objections  emphasized 
the  difficulty  that  law  enforcement 
officers  would  have  in  discerning  any 
difference  between  recreational  use  and 
competition  practice.  Another 
emphasized  the  need  for  a  single 
national  requirement  instead  of  the 
potential  for  50  State  interpretations. 
One  additional  comment  suggested 
using  a  better  definition  of  "competitive 
racing"  and  "competition  practice"  in 
the  rule. 

Also  suggested  was  deferring  the 
proposed  exemption  bom  preemption 
until  a  more  complete,  universal  and 
broadly  acceptable  definition  for  these 
craft  is  developed. 

The  Coast  Guard  agrees  with  the 
comments  pointing  out  the  difficulty  in 
discerning  recreational  from 
competition  practice  and  the  lack  of  a 
Coast  Guard  approved  PFD  suitable  for 
wearing  on  this  class  of  racing  vessels 
without  risk  of  overheating  and  chafing. 
Further,  the  Coast  Guard  cannot  confirm 
recreational  fatalities  for  this  class  of 
vessel  beyond  a  single  rowing  scull 
fatality  that  occiured  in  Pennsylvania. 
There  is  no  indication  of  a  need  for  the  . 
individual  States  to  regulate  these 
vessels.  Therefore,  the  Coast  Guard  has 
removed  the  exemption  bom 
preemption  for  the  States  to  regulate 
this  racing  class  of  recreational  vessels. 

Canoes  and  kayaks.  A  number  of 
comments  supported  allowing  States  to 
set  PFD  wearing  requirements  for 
operation  of  canoes  and  kayaks  as 
proposed.  Additional  comments 
supported  the  proposed  exemption  if 
State  requirements  were  made  on  an 
area-wide  basis,  while  another 
suggested  that  requiring  Whitewater 
kayakers  to  wear  a  PFD  while 
descending  rivers  and  requiring  open 
water  kayakers  to  wear  PFDs  imder 
Small  Craft  Advisory  conditions  would 


achieve  the  desired  increased  safety.  A 
similar  number  of  comments  opposed 
the  proposed  exemption,  with  one 
specifically  opposing  States  setting 
blanket  PFT)  wearing  requirements. 
Several  objected  to  either  Federal  or 
State  wearing  requirements  for  currently 
available  PFDs  on  canoes  or  kayaks 
under  strenuous  paddling,  marathon 
voyage  or  racing  conditions  in  warm 
weather  due  to  likely  overheating.  One 
comment  suggested  deferring  the 
proposed  exemption  from  preemption 
until  a  more  complete,  universal  and 
broadly  acceptable  definition  for  these 
craft  is  developed. 

The  Coast  Guard  has  adopted  this 
exemption  as  proposed.  The  Coast 
Guard  is  allowing  each  State  to  set  PFD 
wearing  requirements  on  canoes  and 
kayaks  as  it  deems  appropriate  due  to 
climate  or  weather  conditions  within  its 
boundaries,  specific  waterway 
characteristics  or  difficulty  of 
navigation,  and  other  conditions,  which 
may  he  specific  to  each  State's 
waterways.  This  rule  does  not  impose 
any  Federal  requirement  on  the  States  to 
establish  PFD  wearing  requirements.  At 
the  same  time,  the  Coast  Guard  may 
reconsider  the  exemption  from 
preemption  provisions  in  the  future  in 
response  to  substantiated  complaints  of 
unnecessarily  burdensome  Stale  PFD 
wearing  requirements. 

Sail&>aras.  Two  comments  opposed 
exempting  sailboards  from  Federal  PFD 
carriage  requirements.  Two  other 
comments  addressed  a  requirement  to 
wear  a  PFD  while  operating  a  sailboard. 
one  in  favor  and  one  opposed. 

The  Coast  Guard  has  adopted  this 
exemption  as  proposed.  AlUiough  the 
Coast  Guard  is  not  setting  a  Federal 
requirement  that  a  PFD  be  carried  or 
worn  while  operating  a  sailboard,  a 
State  should  be  allowed  to  do  so  in 
consideration  of  climate  and  waterway 
navigation  conditions  within  its 
boundaries.  This  rule  does  not  impose 
any  Federal  requirements  on  the  States 
to  establish  PFI)  wearing  requirements. 
Operators  of  sailboards  continue  to  be 
subject  to  Federal  and  State  regulations 
regarding  vessel  navigation  and 
intoxicated  operation  of  a  vessel. 

Personal  watercraft.  Eight  comments 
supported  allowing  States  to  set  PFD 
wearing  requirements  for  operation  of 
personal  watercraft  as  proposed,  with 
one  comment  supporting  Federal,  State 
or  local  requirements.  One  comment 
opposed  any  exemption  to  PFD  carriage 
requirements  for  personal  watercraft. 
Another  comment  suggested  deferring 
the  proposed  exemption  bom 
preemption  until  a  more  complete, 
universal  and  broadly  acceptable 
definition  for  these  aah  is  developed. 
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The  Coast  Guard  has  adopted  this 
exemption  as  proposed.  Personal 
watercraft  are  still  subject  to 
requirements  applicable  to  "refreational 
vessels"  and  a  State  %vill  be  allowed  to 
establish  PFD  wearing  requirements  for 
personal  watercraft  in  consideration  of 
climate  and  waterway  navigation 
conditions  within  its  boundaries.  This 
rule  does  not  impose  any  Federal 
requirement  on  the  States  to  establish 
PFD  wearing  requirements.  Although 
the  Coast  Guard  is  delaying  selection  of 
a  national  definition  of  "persoDal 
watercraft",  a  State  establishing 
requirements  for  personal  watercraft 
likely  will  sufficiently  describe  the 
watercraft  subject  to  any  such 
requirements. 

Subpart  B— Personal  Flotation  Devices 

Section  175.11    Applicability 

No  comments  opposed  this  section 
and  the  Coast  Guwi  has  adopted  it  as 
proposed. 

Section  175.15    Personal  Flotation 
Devices  Required 

Elimination  of  Type  IV  PFD  as  a 
primary  device  on  vessels  under  Iff. 
Over  100  comments  supported  the 
proposed  requirement  to  carry  a 
wearable  PFD  for  each  person  on  board 
a  recreational  vessel  imder  16  feet  in 
length.  Another  70  comments  opposed 
the  proposal,  with  three  of  the 
comments  emphasizing  that  a  Type  IV 
PFD  (cushion)  is  better  than  a  wearable 
PFD  if  the  wearable  PFD  is  not  worn. 
Eighteen  of  the  comments  requested  that 
canoe  or  kayak  livery  and  rental 
businesses  be  allowed  to  continue  using 
the  Tjrpe  IV  as  a  primary  personal 
flotation  device  on  their  vessels.  One  of 
the  comments  also  recommended 
granting  a  special  exemption  to  allow 
livery  and  rental  businesses  one  or  two 
seasons  to  phase-in  compliance.  Several 
of  the  comments  indicated  that 
replacing  hundreds  of  PFDs  costing 
$15-$60  would  create  a  financial 
burden  of  $l,00O-$10,000  for  livery  or 
rental  businesses.  Several  additional 
comments  suggested  exempting  various 
types  and  sizes  of  vessels  from  carrying 
wearable  PFDs.  including:  Inflatables, 
canoes  and  kayaks,  sailboats,  vessels  10 
feet  in  length  and  imder,  and  hand- 
powered  vessel  tenders  or  boats  used 
within  designated  harbors  or 
anchorages.  Several  comments 
suggested  a  requirement  to  wear  PFDs 
on  boats  under  16  faet  in  length.  A 
number  of  comments  suggested 
applying  the  PFD  wearing  requirements 
to  boats  18  feet  (vs.  16  feet)  and  over; 
treating  boats  over  and  imder  16  hei  the 
same;  or  opposed  setting  Federal 


requirements  to  use  PFDs  based  on 
vessel  length  at  all. 

Other  comments  suggested  using 
vessel  waterline  width  instead  of  vessel 
length  to  apply  the  rules,  or  status  as 
rented  recreational  vessels.  Other 
comments  opposed  any  national 
requirement  to  wear  PFDs  on 
recreational  boats  under  16  feet  in 
length. 

Tne  Coast  Guard  has  adopted  the  new 
PFD  carriage  requirement  as  proposed. 
The  effective  date  of  $  175.15(a)  is  May 
1, 1995,  in  order  to  provide  the  boating 
public  sufficient  notice  of  the  new 
wearable  PFD  requirement,  allow  PFD 
manufacturers  to  produce  a  sufficient 
quantity  of  wearable  PFDs  available  for 
sale,  and  provide  adequate  opportunity 
for  the  boating  public  to  comply. 
However,  in  consideration  of  the  larger 
numbers  of  vessels  and  associated  PFDs 
maintained  by  livery  and  rental 
businesses,  some  of  which  may  be 
considered  small  entities,  a  special 
temporary  exemption  has  been  added  to 
§  175.17.  This  %vill  allow  these 
businesses  an  additional  boating  season, 
until  May  1. 1996,  to  phase-in 
compliance  and  reduce  the  annual 
economic  impact  of  the  new 
requirement  on  them.  While  it  is 
allowing  extra  time  for  these  businesses 
to  obtain  needed  wearable  PFDs  for 
their  vessels,  the  Coast  Guard  urges 
them  to  comply  as  soon  as  is 
practicable. 

The  separation  of  safety  equipment 
carriage  requirements  for  vessels  under 
16  feet  in  length,  and  vessels  16  feet  in 
length  and  over  has  been  in  effect  since 
1973.  Safety  would  not  likely  be 
improved  l^  changing  the  separation 
reference  point  in  this  rulemaking.  The 
Coast  Guard  also  emphasizes  that  the 
new  requirement  to  carry  wearable  PFDs 
on  boats  16  feet  in  length  and  under 
does  not  prohibit  boaters  from  also 
carrying  Type  IV  PFDs  voluntarily. 

Tne  Coast  Guard  is  also  mindful  that 
current  USCG  approved  PFD  labels  and 
PFD  information  pamphlets  indicate 
that  Type  IV  PFDs  are  approved  for  use 
as  primary  devices  on  recreational 
vessels  under  16  feet  in  length.  The 
Coast  Guard  intends  to  work  with 
Underwriters  Laboratories,  Inc.,  to 
revise  the  current  UL  standard  1123  to 
reflect  these  changes  and  to  initiate  a 
regulatory  project  to  incorpK)rate  the 
revised  UL  standard  1123  by  reference 
for  PFD  information  pamphlet 
requirements  in  33  OH  181.703  and 
revise  the  USCG  approved  Type  IV  PFD 
labelling  requirements  in  46  CFR 
subpart  160.  In  the  interim,  PFD 
manufacturers  are  encoiuttged  to 
provide  alternate  PFD  information 
pamphlets  and  text  on  Type  IV  PFD 


labels  that  reflect  the  current  revised 
PFD  carriage  requirements  in  33  CFR 
175.15  for  recreational  vessels  under  16 
feet  in  length-To  fedUtate  the  efforts  of 
cooperating  PFD  manutactitfers  in 
providing  accurate  information  on  PFD 
requirements  on  recreational  vessels, 
the  Coast  Guard  has  included 
exemptions  from  33  CFR  181.703  and  46 
CFR  160.048-6, 160.049-6, 160.050-6, 
and  160.064-4  for  PFD  manufactuerers. 
This  will  give  them  time  to  revise  their 
information  pamphlets  and  PFD  labels 
to  reflect  this  dumge  in  PFD  carriage 
requirements  fat  recreational  vessels 
imder  16  feet  in  length. 

Vessels  16  feet  inlength  and  over. 
Two  comments  supported  the  proposed 
removal  of  the  existing  exemption  for 
canoes  and  kayaks  16  feet  in  length  and 
over  from  the  requirement  to  carry  a 
Type  IV  PFD  in  addition  to  the  wearable 
PFDs  for  persons  on  board.  Over  261 
comments  opposed  the  proposal.  Many 
of  the  objections  described  the  lack  of 
stowage  area  on  kayaks  and  the 
instability  of  a  canoe  as  a  platform  for 
throwing  a  Type  IV  PFD  to  a  person  in 
the  water.  Many  comments  expressed 
concern  over  the  added  cost  impact  of 
himdreds  to  thousands  of  dollars  that 
the  proposed  requirements  could  have 
on  over  3,000  liveries,  canoe  rentals  and 
outfitters  to  purchase  enough  new  PFDs 
to  equip  their  rental  vessels.  A  few  of 
the  comments  incorrectly  believed  they 
must  provide  an  additional  Type  IV  PFD 
for  each  person  in  a  canoe  or  kayak  16 
feet  in  length  and  over,  or  that  only  a 
Type  V  PFD  or  only  a  Type  in  PFD 
would  be  allowed  to  meet  USCG.  PFD 
carriage  requirements. 

The  Coast  Guard  agrees  with  the 
comments  regarding  canoes  and  kayaks 
in  support  of  retaining  the  existing 
exemption  for  canoes  and  kayaks  16  feet 
in  length  and  over  (currently  in 
§  175.15(b))  as  one  of  several  exemption 
provisions  listed  in  §  175.17.  Further,  by 
ccntinuing  the  exemption  for  canoes 
and  kayaks  from  the  additional  PFD 
carriage  requirements  for  vessels  16  fset 
in  length  and  over  and  by  allowing  the 
additional  boating  season  for  liveries 
and  canoe  rental  businesses  to  phase-in 
compliance,  the  financial  impact  on 
thesp  small  businesses  will  be  reduced 
by  apportioning  the  costs  over  almost 
three  years.  Section  175.17  Exemptions 
(Formerly  Exceptions) 

The  heading  of  this  section  has  been 
revised  from  the  term  "Exceptions"  to 
the  term  "Exemptions"  for  clarity  and 
consistent  use  in  this  part. 

Four  comments  supported  all  the 
proposed  exemptions.  One  comment 
suggested  adding  additional  specific 
exemptions  from  carrying  wearable 
PFDs  for  surfboards,  windsailers,  inner 


41606     Federal  Register  /  Vol.  58,  No.  148  /  Wednesday,  August  4,  1993  /  Rules  and  Regulations 


UMI 


tubes,  lounge  rafts,  etc.  Two  comments 
opposed  making  any  of  the  proposed 
changes.  Two  other  comments  suggested 
setting  a  national  PFD  wearing 
requirement  for  operators  of  personal 
watercraft.  Other  comments  suggested 
various  exemptions,  such  as  exempting 
small  sailing  craft  (sea  koyaks)  from 
carrying  an  extra  Type  IV  PFD  if  a  Type 
in  or  V  PFD  is  being  worn;  exempting 
kayaks,  catamarans  and  racing  sailboats 
from  carrying  an  extra  Type  IV  PFD  if 
a  Type  III  PFT)  is  being  worn;  and 
exempting  marathon  racing  canoes, 
kayaks,  and  Oriental  Long  Boats 
exceeding  45  feet  in  length  during 
training  sessions  and  during 
competition  from  wearing  lifejackets  if 
the  craft  is  carrying  a  readily  available, 
throwable  Type  IV  PFD  or  a  Type  II  PFD 
for  each  occupant.  Several  comments 
suggested  requiring  carriage  of  a  Type 
IV  PFD  in  addition  to  the  wearable  PFDs 
for  each  person;  that  any  Federal  or 
State  PFD  wearing  requirements  adopt 
the  phrase,  "Unapproved  devices, 
including  inflatables,  may  be  used."; 
clarifying  whether  the  exemption  also 
applies  to  shore  boats  and  dinghies  used 
to  transport  boaters  to  and  from  shore 
and  their  boats  (vessel  tenders);  and  that 
more  effective  enforcement  of  existing 
requirements  to  carry  Type  1, 11,  III,  or 
rv  PFE)s  on  all  boats  under  16  feet  in 
length  would  achieve  better  results. 

Regarding  additional  specific 
exemptions  for  surfboards,  inner  tubes, 
lounge  rafts,  etc.,  the  Coast  Guard  does 
not  issue  exemptions  for  watercraft  that 
it  does  not  consider  to  be  vessels. 
VVindsailers  are  included  in  the 
exemption  for  sailboards.  Further, 
unless  subject  to  a  specific  State 
requirement  a  personal  watercraft  is 
subject  to  the  same  Federal 
requirements  as  other  recreational 
vessels  of  the  same  size. 

Racing,  shells,  rowing,  sculls,  and 
racing  kayaks.  Some  comments 
supported  the  exemption  as  proposed. 
Additional  comments  supported  the 
proposed  exemption  if  it  only  applied 
during  competition  or  if  it  imposed  a 
requirement  to  carry  PFDs  on  racing 
shells.  More  comments  suggested 
adding  racing  canoes  to  the  exemption 
for  racing  class  vessels  or  basing  the 
exemption  on  the  competitor  status  of 
the  operator  instead  of  the  vessel  class. 
A  similar  number  of  comments  opposed 
a  requirement  to  carry  PFDs  on  racing 
shells,  racing  canoes,  racing  kayaks  or 
rowing  sculls  or  on  a  tender  during 
competition  practice.  Another  comment 
opposed  limiting  the  exemption  to  only 
when  the  tender  vessel  is  close  enough 
to  assist  if  needed.  Many  of  the 
objecting  comments  discussed  the  lack 
of  a  safe  and  accessible  place  on  these 


racing  craft  tu  carry  a  PFD  or  the 
impracticality  of  having  a  tender 
carrying  PFDs  accompany  these  racing 
craft  during  competition  practice.  They 
also  pointed  out  the  lack  of  a  suitable 
design  of  wearable  USCG  approved  PFD 
that  would  not  increase  the  likelihood 
of  overheating  on  warm  days,  or  that 
would  not  interfere  with  rowing  or 
paddling  motions,  or  that  would 
otherwise  increase  the  safety  of 
operators  of  these  racing  craft. 

The  Coast  Guard  agrees  with  the 
suggestion  to  include  racing  c&noes  in 
this  exemption,  along  with  racing 
kayaks  and  has  revised  the  exemption, 
in  §  175.17  and  the  defrnition  in  §  175.3 
to  reflect  this.  The  Coast  Guard  also 
agrees  with  the  comments  opposing  the 
proposal  because  of  difficulties  in 
operating  these  racing  craft  while 
wearing  or  carrying  USCG  approved 
PFDs  and  for  having  tenders  carry  USCG 
approved  PFDs  for  all  racing  craft  and 
their  occupants.  Further,  the  Coast 
Guard  agrees  with  the  comments 
regarding  difficulty  discerning 
recreational  rowing  from  competition 
practice  rowing.  For  the.se  reasons,  the 
Coast  Guard  has  retained  the  existing 
exemption  for  racing  shells,  rowing 
sculls,  and  racing  kayaks,  and  added 
racing  canoes,  in  §  175.17. 

Recreational  submersibles.  Nine 
comments  supported  the  exemption  as 
proposed.  One  comment  opposed 
exempting  submersibles  from  surface 
vessel  PFD  carriage  requirements. 
Another  suggested  requiring  that  PFDs 
be  worn  on  submersibles.  One  comment 
dealt  with  adding  a  definition  of 
"recreational  submersible." 

The  Coast  Guard  has  adopted  a 
revised  exemption  and  intends  to 
develop  a  defrnition  for  the  term 
"recreational  submersible"  in  a  future 
rulemaking  project  to  describe  these 
vessels  that  are  designed  to  operate  on 
the  surface  or  submerged.  The  revision 
will  not  exempt  recreational 
submersibles  from  all  PFD  carriage 
requirements,  but  will  allow  use  of 
USCG  approved  inflatable  PFDs  for 
commercial  submersibles  to  meet  the 
requirements.  Recreational  submersibles 
may  alternatively  carry  a  PFD  that 
provides  a  minimum  of  22  pounds  of 
buoyancy  inflated,  has  a  means  of 
manual  inflation  that  can  be  activated 
with  one  quick  and  positive  motion,  and 
has  an  inflation  chamber  that  is  free 
from  any  leaks  that  can  be  visually 
detected  by  holding  the  device  under 
water.  This  exemption  will  terminate  on 
April  30, 1995,  unless  sooner 
superseded,  rescinded  or  otherwise 
terminated. 

Sailboards.  Eight  comments 
supported  the  exemption  as  proposed. 


One  additional  comment  stated  that  a 
sailboard  is  "a  pretty  good  flotation 
device"  in  itself.  Another  suggested 
requiring  that  PFDs  be  worn  on 
sailboards.  Three  opposed  exempting 
sailboards  from  carrying  PFDs. 

The  Coast  Guard  acknowledges  that 
sailboards  float,  just  as  do  surfboards, 
inner  tubes,  and  motorboats  meeting  the 
level  flotation  requirements.  However, 
none  of  these  items  are  U.S.  Coast  Guard 
approved  PFDs  and,  despite  level 
flotation,  such  motorboats  are  not 
exempt  from  PFD  carriage  requirements. 
The  Coast  Guard  has  decided  to 
formally  exempt  sailboards  from  Federal 
PFD  carriage  requirements,  thus 
allowing  each  State  to  decide  whether 
or  not  PFDs  should  be  worn  and/or 
carried  on  sailboards  based  on  climate 
and  navigation  conditions  within  its 
boundaries. 

Foreign  competitors.  Ten  comments 
supported  the  exemption  as  proposed. 
One  additional  comment  suggested 
requiring  use  of  the  foreign  country's 
approved  PFD  instead  of  a  blanket 
exemption  from  Coast  Guard 
requirements.  Two  comments  opposed 
exempting  foreign  competitors  due  to 
the  unfair  advantage  they  would  have 
over  U.S.  competitors  wearing  PFQs. 

The  Coast  Guard  agrees  with  the 
concerns  expressed  and  has  revised  the 
exemption  to  include  the  competitor's 
use  of  the  sponsoring  foreign  country's 
accepted  flotation  devices. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  "Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979).  The  total 
effect  of  this  rule  on  the  economy  will 
not  result  in  annual  costs  of  $100 
million  or  more,  therefore,  a  full 
Regulatory  Impact  Analysis  is  not 
required.  A  Regulatory  Evaluation  has 
been  prepared  and  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

The  Coast  Guard  has  not  compiled  its 
own  statistics  on  the  number  of  vessels 
carrying  only  Type  FV  PFDs  to  meet  the 
Federal  PFD  carriage  requirements. 
However,  based  on  the  results  of  a 
national  boating  survey  conducted  by 
the  American  Red  Cross  under  a  Coast 
Guard  grant  and  published  in  1991,  at 
least  60  percent  of  the  individuals 
operating  vessels  under  16  feet  in  length 
reported  wearing  a  PFD  all  or  some  of 
the  time.  This  indicates  that  perhaps  40 
percent  of  those  surveyed  carry  either  a 
Type  IV  PFD  or  no  PFD  at  all,  or  carry 
but  choose  not  to  wear  a  Type  1, 11,  or 
m  PFD. 
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Type  IV  PFDs  (cushions)  and  Type  n 
PFDs  are  available  at  many  boating 
supply  stores  at  a  cost  of  about  $8.00 
and  $6.00.  respectively.  A  few 
comments  emphasized  that  the  true 
costs  of  purchasing  "more  comfortable 
to  wear"  Type  m  PFDs  ranged  from  $35 
to  $120  at  many  boating  supply  stores. 
If  40  percent  of  the  owners  of  the 
estimated  10  million  vessels  under  16 
feet  in  length  (51%  of  the  estimated  19.5 
million  total  number  of  recreational 
vessels)  were  each  required  to  purchase 
3  wearable  Type  II  PFDs  as  a  result  of 
this  rulemaking,  the  one-time 
cumulative  cost  to  the  public  may  be  as 
high  as  $72  million.  Voluntary 
purchases  of  the  more  expensive  types 
of  PFDs  would  increase  the  total  cost. 
The  actual  cost  may  be  less.  It  may  be 
that  many  owners  will  only  need  to 
purchase  1  or  2  PFDs.  or  that  the  Type 
n  PFDs  purchased  will  be  less 
expensive  than  the  Type  IV  PFDs  and 
other  wearable  type  PFDs  currently 
allowed.  Furthermore,  the  cost  of 
subsequent  replacement  of 
tmserviceable  wearable  PFDs  should  not 
exceed  the  current  cost  of  replacement 
of  Tyne  IV  PFDs.  Therefore,  the  Coast 
Guard  has  not  included  a  recurring  cost 
in  this  analysis. 

Statistics  compiled  by  the  Coast 
Guard  for  1990  indicate  that  of  865 
boating  fetalities,  there  were  300 
drowning  fetalities  where  PFDs  were 
not  used,  or  where  there  were 
insufficient  or  no  PFDs  on  board  vessels 
under  16  feet  in  length,  the  category  of 
vessels  directly  affiected  by  this 
rulemaking.  Economic  research 
indicates  that  $2.5  million  per  statistical 
life  saved  is  a  reasonable  estimate  of 
people's  willingness  to  pay  for  safety. 
This  figure  is  used  to  help  quantify 
benefits  of  a  rulemaking  and  in  no  way 
implies  that  the  Coast  Guard  has 
actually  attempted  to  set  a  value  on  a 
human  life.  Taking  this  into  account,  if 
as  few  as  6  of  the  estimated  300 
drowning  fetalities  on  vessels  under  16 
fiaet  in  length  are  prevented  annually, 
the  benefits  of  requiring  the  carriage  of 
wearable  Tvpe  I,  II,  or  III  PFDs  on  all 
recreational  vessels  will  exceed  the 
estimated  one-time  $72  million  cost 
within  five  years.  The  Coast  Guard 
anticipates  the  annual  saving  of  lives  to 
continue  indefinitely. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 


that  otherwise  quaUfy  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  overall  impact  of  this  rule  will  be 
to  provide  clearer  and  more  appropriate 
requirements  for  carrying  personal 
flotation  devices  on  recreational  vessels, 
leading  to  a  safer  recreational  boating    ■ 
environment.  To  minimize  the  potential 
economic  impact,  the  Coast  Guard  has 
chosen  to  tier  the  effective  date  of  the 
wearable  PFD  carriage  requirements  by 
allowing  two  years  for  the  boating 
public  until  May  1, 1995,  (two  boating 
seasons)  and  an  additional  year  for  boat 
rental  and  livery  businesses  until  May  1, 
1996  (three  boating  seasons),  to  comply 
with  the  requirements  of  §  175.15(a).  It 
may  have  a  one-time  financial  benefit  as 
high  as  $72  million  to  PFD 
manufacturers  and  retailers,  some  of 
which  may  be  small  entities.  It  will 
primarily  impact  individual  recreational 
boaters,  and  boat  rental  or  Uvery 
businesses,  which  also  may  be  small 
entities,  to  a  lesser  extent.  To  the  extent 
that  small  businesses  are  affected,  the 
effect  will  be  spread  out  over  a  two-  to 
three-year  period. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rules  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  further 
Federalism  Assessment.  This  rule  is 
intended  to  preempt  State  regulation 
and  law  on  the  same  subject  matter 
where  they  are  not  identical  with  it 
because  recreational  boating  is  a 
national  activity  and  this  rule  provides 
uniform  requirements  for  PFD  carriage. 
However,  portions  of  this  rule  are 
designed  to  provide  for  additional 
regulatory  discretion  by  the  States, 
where  appropriate,  because  of  special 
local  conditions.  Additionally,  the 
National  Association  of  State  Boating 
Law  Administrators  (NASBLA)  has  been 
consulted  regarding  the  exemption  from 
preemption  portion  of  this  rule.  A  copy 
of  the  NPRM  was  provided  to  all 
NASBLA  members  and  18  responses 
were  received  from  the  States. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  sections  2.B.2(c) 
and  (1)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  rule  governs 
Tegulation  of  PFD  carriage  and  use,  and 
has  no  environmental  consequences.  A 
Categorical  Exclusion  Determination  is 
available  in  the  rulemaking  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  ofSub)acta 

33CFRPartl7S 

Marine  Safety. 

33  CFR  Part  181 

Labeling,  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

46  CFE  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  175  and  181,  and  46  CFR  part 
160  as  follows: 

Title  33,  Code  of  Federal  Regulations 

PART  175— EQUIPMENT 
REQUIREMENTS 

1.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

2.  In  §  175.1,  paragraph  (e)  is  added  to 
read  as  follows: 

f  175.1    ApplicabllHy 


(e)  Seaplanes  on  the  water. 
3.  Section  175.3  is  revised  to  read  as 
follows: 

S  175.3    Deflnltlona. 

As  used  in  this  part: 

Boat  means  any  vessel  manufactured 
or  used  primarily  for  noncommercial 
use:  leased,  rented,  or  chartered  to 
another  for  the  letter's  noncommercial 
use:  or  engaged  in  the  carrying  of  six  or 
fewer  passengers. 

Passenger  means  every  person  carried 
on  board  a  vessel  other  than: 

(1)  The  owner  or  his  representative: 

(2)  The  operator: 

(3)  Bona  fide  members  of  the  crew 
engaged  in  the  business  of  the  vessel 
who  have  contributed  no  consideration 
for  their  carriage  and  who  are  paid  for 
their  services;  or 

(4)  Any  guest  on  board  a  vessel  which 
is  being  used  exclusively  for  pleasure 
purposes  who  has  not  contributed  any 
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consideration,  directly  or  indirecdy,  for 
hiscunkgn 

Rack^MkeM^nmingKalLraciag 
canoe.  mtdrodttgJBafaknmmu^ 
manually  propaUed  vaaaal  that  is 
recogpiaBd  by  national  or  imemational 
radag  aaaodalkns  for  uaa  in 
competltiwa  raring  and  one  in  which  all 
occu[»ant8  row.  acull.  or  paddle,  with 
the  exoaptiaB  of  a  coKSwain.  if  one  is 
providad.  and  is  not  designed  to  carry 
and  does  not  cany  any  equipment  not 
solely  far  competitiwe  racing. 

Recreational  vessel  means  any  vessel 
being  manubctured  or  operated 
primarily  for  pleasure;  or  leased,  rented, 
or  chartered  to  another  for  the  letter's 
pleasure.  It  does  not  include  a  vessel 
engaged  in  the  carrying  of  six  or  fewer 
passengers. 

Sailboard  means  a  sail  propelled 
vessel  with  no  fired)oard  and  equipped 
with  a  swivel  mounted  mast  not  secured 
to  a  hull  by  guys  or  stays. 

Use  means  operate,  navigate,  or 
employ. 

Vessel  includes  every  description  of 
watercraft  used  or  capable  of  being  used 
as  a  mean  II  of  transportation  on  tbe 
water. 

3.  A  new  §  175.5  is  added  to  read  as 
foUo 


1175.5 

The  States  are  exempted  from 
preemption  by  Federal  regulations  when 
establishing,  continuing  in  effect,  or 
mfordng  State  lawrs  and  regulations  on 
the  wearing  or  the  carriage  of  personel 
flotatioa  davioaa  directly  related  to  the 
following  sul^ect  areas  within  the 
iurisdictional  boundaries  of  the  State: 

(a)  CSiildren  on  boaid  anr  ▼sseel; 

(b)  Operating  a  canoe  or  kayak; 

(c)  Operating  a  sailboard;  and 

(di)  Operating  a  personal  watercraft 

4.  Section  175.11  is  revised  to  read  as 
follows: 

I17S.11    ApplicabtH^ 

This  subpait  applies  to  all 
lecieatiooal  vessels  that  are  propelled  or 
controlled  by  machinery,  saila.  oars, 
paddlaa.  poMa.  or  another  veeaeL 

5.  Sactioa  17S.1S  Is  revised  to  read  as 
follows: 
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•178.15 

reouirad. 

Except  as  provided  in  f  175.17: 

(a)  No  person  may  use  a  recreational 
vessel  unless  at  least  one  PFD  of  the 
following  types  is  on  board  for  each 
person:        

(1)  Type  I  PFD; 

(2)Tyi)enPFD:or 

(3)TyiwniPFD. 

(b)  no  penon  may  use  a  recreational 
vessel  16  feet  or  more  in  length  unless 


one  Type  IV  PFD  is  onboard  In  addition 
to  the  total  nombar  of  PFiys  required  in 
perapaph  (a)  of  this  section. 

6.  Section  179.17  is  revised  to  read  as 
follows: 


1175.17 

(a)  A  Type  V  PFD  mey  be  carried  in 
lieu  of  any  PFD  required  under  S  175.15, 
provided: 

(1)  The  approval  Ubel  on  tiie  Type  V 
PFD  indicates  that  dte  device  is 
approved. 

(i)  For  the  activity  in  which  the  veesel 
is  being  used;  or 

(U)  As  a  substitute  for  a  PFD  of  the 
Type  required  on  the  veaeel  in  use; 

(2)  The  PFD  is  used  in  acoordanoa 
with  any  requirements  on  the  approval 
label:  and 

(3)  The  PFD  ia  uaed  in  accordance 
with  requirements  in  its  owner's 
raenual.  if  the  approval  label  makes 
reference  to  suco  a  manual 

(b)  Canoee  and  kayaks  16  feet  in 
length  and  over  are  axemptad  from  die 
requirements  far  csrrlaga  of  the 
adcUtiooal  Type  IV  PFD  required  under 
§  175.15(b). 

(c)  Racing  shells,  ronving  sculls,  rsdng 
canoes  snd  racing  kayaks  are  exempted 
from  the  reyiirements  for  carriage  of 
anv  Type  PFD  required  under  §  175.15. 

(d)  Sailboards  are  exempted  from  the 
requirements  for  carriage  of  any  Type 
PFD  required  under  $  175.15. 

(e)  Recreational  submersibles  sre 
exempted  6t>m  the  requirements  for 
carriage  of  any  IVpe  FTD  required 
under  S  175.15.  provided  the  vessel 
carries  for  each  person  on  board: 

(1)  A  USCX;  approved  inflatable  PDG 
for  commercial  submersibles;  or 

(2)  A  flotation  device  that  provides: 
(i)  A  minimum  of  22  pounds  of 

buoyancy  inflated; 

(ii)  Has  a  means  of  manual  inflation 
that  can  be  activated  with  one  quick  and 
positive  motion:  snd 

(iii)  Has  an  inflation  diamber  that  is 
free  from  anv  leeks  that  can  be  visually 
detected  by  holding  the  device  under 
water. 

This  exemption  will  terminate  on  April 
30, 1995.  unless  sooner  superseded, 
rescinded  or  otherwise  terminated. 

(f)  Vessels  of  the  United  States  \ised 
by  foreign  competitora  while  practicing 

for  or  racing  in  competition  are      

exempted  frtim  the  carriage  of  any  PFD 
required  under  $  175.15.  provided  the 
vessel  cairies  one  of  the  sponsoring 
foreign  country's  acceptable  flotation 
devices  for  eadi  forei^a  ounpetitor  on 
board. 

(g)  Prior  to  May  1. 1996.  a  Type  IV 
PFD  may  be  carried  in  lieu  of  any  Type 
PFD  required  under  §  175.15(a)  for  each 


person  on  the  veissl.  provided  the 
recreational  vessel  Is: 

(1)  Lsassd  or  ranted  to  anothar  for  tha 
letter's  pleasure  as  part  of  a  livery  or 
rental  business;  and 

(2)  Manually-propellad. 

PARTItl-MAMUFACTURER 
REQUIREyENTS 

7.  Section  181.703  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
followK 

§1S1.70S   PFD  intomMdon  panpMst 
requwefnefita. 

(c)  A  manufacturer  of  personal 
flotation  devices  may  denriate  from  UL 
standard  1123  remiired  text,  as  required 
under  paragrai^  (a)  of  this  sectian.  to 
provide  an  altamata  PFD  information 
pamphlet  diat  reflaots  die  PFD  caniags 
requirem«its  in  f  175.15  far  rscreational 
vessels  under  16  fast  In  length. 

TWe  46,  Code  el  Federal  Reguia6ona 
PART  160-UFE8AVINQ  BMM*MENT 

8.  Section  160.048-6  is  emended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

I160.048-8    MarUng. 


(c)  A  manufacturer  of  personal 
flotation  devices  may  deviate  from  the 
marking  requirements  of  psrsgraph 
(aMD  of  diis  section  in  order  to  di^lay 
infarmation  that  reflects  the  PFD 
carriage  requiremuits  in  33  CFR  175.15 
for  recreational  vessels  under  16  faet  in 
length. 

9.  Section  160.049-6  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


(c)  A  manufacturer  of  psrsonsl 
flotation  devices  may  deviate  from  dte 
marking  requirements  of  paregraidi 
(a)(1)  of  diis  secdon  in  order  to  msplay 
infixmadon  that  reflects  the  PFD 
carriage  requlrem«its  in  33  CFR  175.15 
for  recreadooal  vessels  under  16  faet  In 
length. 

10.  Section  160.050-6  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

|1604i6O-«    Msrklng. 


(c)  A  manufacturer  of  pOTSonal 
flot^ion  devices  may  deviate  bom  the 
maridng  requirements  of  paragraph  (a) 
of  this  secdon  in  order  to  disffy 
infonnaUon  that  reflects  the  PFD 
carriage  requlremMits  in  33  CFR  175.15 
for  reaeadonal  vessels  under  16  faet  In 
length. 
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1.  Section  160.064-4  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

i160M4-4    Itartdng. 


(c)  A  manu&cturer  of  personal 
flotation  devices  may  deviate  from  the 


marking  requirements  of  paragraph 
(a)(2)  of  this  section  in  order  to  display 
information  that  reflects  the  PFD 
carriage  requirements  in  33  CFR  175.15 
for  recreational  vessels  under  16  faet  in 
length. 


Dated:  July  28. 1993. 
W.  I.  Edur. 

Bear  Admiral,  Coast  Guard.  Chief ,  Ofpce  of 
Navigation  Safety  and  Watenmy  Serricet. 
[FR  Doc  93-18552  Filed  8-3-93: 8:45  am] 
MUMO  COM  4aiS-t4-« 


VOL 

1 

5  8 

1 

ISS 

1 

4 
8 

AG 

4 

■ 

19  93 

1 

UMI 

1 

WodnoMlfly 
August  4,  1993 


kJ^ 


n  1 


Part  IV 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  103 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnJttnrtion 

21  CFR  Part  103 
(DoetotNo.93N-00e6] 

Quality  Staf>dard  for  Fooda  With  No 
Mantity  Standarda;  BotUad  Water 

agency:  Food  and  Drug  Administration. 

HHS. 

Acnow;  Propoaed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  bottled  water  quality  standard 
to  establish  ot  modify  the  allowable 
levels  for  5  inorganic  chemicals  (IOC's) 
and  18  synthetic  organic  chemicals 
(SOCs).  including  3  synthetic  volatile 
organic  diemicals  (VOC's),  9  pesticide 
chemicals,  and  6  nonpestidde 
chemicals.  FDA  is  also  not  proposing 
any  change  in  the  existing  allowable 
level  for  sulfate  in  the  bottled  water 
quality  standard.  These  actions  are  in 
response  to  a  rulemaking  by  the 
Environmental  Protection  Agency  (EPA) 
that  established  maximum  contaminant 
levels  (MCL's)  for  the  5  IOC's  and  18 
SOC's  and  deferred  establishing  an  MCL 
for  sulfate  in  public  drinking  water. 
DATES:  Written  comments  by  October  4. 
1993.  The  agency  is  proposing  that  any 
Bnal  rule  that  it  may  issue  based  upon 
this  proposal  become  effective  180  days 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Tm.  1-23. 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
rOR  FURTNER  MFORMATION  CONTACT: 
Michael  E  Kashtock.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
306).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-205-5229. 
SUPPLEMENTARY  MFORMATKM: 

I.  Background  j 

EPA  promulgates  National  Primary 
Drinking  Water  Regulations  (NPDWR's) 
to  protect  the  public  health  from  the 
adverse  effiacts  of  contaminants  in 
drinking  water.  EPA  promulgates 
National  Secondary  Drinking  Water 
R^ulations  (NSDWR's),  consisting  of 
secondary  maximum  contaminant  levels 
(SMCL's).  to  protect  the  puUic  welfare 
from  adverse  aesthetic  eniacts.  such  as 
water  color,  odor,  appearance,  and  taste. 
In  addition,  at  the  time  that  it 
promulgates  NPDWR's.  EPA 
promulgates  maximum  contaminant 


level  goals  (MCLG's).  which  are  health 
goals  that  are  based  solely  on 
considerations  of  protecting  the  public 
from  adverse  effects  of  drinking  water 
contamination. 

NPDWR's  are  enforceable  standards 
that  consist  of  either  an  MCL  or  a 
required  treatment  technique  for  each 
contaminant.  EPA  sets  the  MCL  for  a 
contaminant  as  close  as  feasible  (with 
the  use  of  the  best  technology  or  other 
means  available,  taking  cost  into 
consideration)  to  the  MCLG.  the  level  at 
which  no  known  or  anticipated  adverse 
health  effects  occur  and  that  provides  an 
adequate  margin  of  safety.  When  it  is 
not  reasible  to  establish  an  MCL  for  a 
specific  contaminant,  EPA  can  establish 
a  treatment  technique  requirement  for 
removal  oi  reduction  of  that 
contaminant  from  drinking  water  to 
protect  the  public  health  from  the 
adverse  effects  of  that  contaminant. 

In  the  Federal  Register  of  July  17. 
1992  (57  FR  31776)  (hereinafter  referred 
to  as  the  July  17, 1992.  final  rule).  EPA 
published  a  final  rule  promulgating 
NPDWR's  consisting  of  MCL's  for  18 
SOC's  and  5  IOC's.  Furthermore,  in  that 
final  rule,  EPA  deferred  establishing  an 
MCL  for  sulfate  in  public  drinking 
water.  EPA  had  initiated  this 
rulemaking  with  a  proposal  that  it 
published  in  the  Federal  Register  of 
July  25. 1990  (55  FR  30370)  (hereinafter 
referred  to  as  the  July  25. 1990. 
proposal). 

Under  section  410  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  349).  whenever  EPA 
prescribes  interim  or  revised  NPDWR's 
under  section  1412  of  Title  XIV  of  the 
Public  Health  Service  Act  (The  Safe 
Drinking  Water  Act  (SDWA)  (42  U.&C. 
300f  through  300i-9)).  FDA  is  required 
to  consult  with  EPA  and.  within  180 
days  after  the  promulgation  of  such 
drinking  water  regulations.  "•  •  •  either 
promulgate  amendments  to  regulations 
under  this  chapter  applicable  to  bottled 
drinking  water  or  publish  in  the  Federal 
Register  *  *  *  reasons  for  not  making 
such  amendments."  In  accordance  with 
section  410  of  the  act,  FDA  has 
consulted  with  EPA  and  is  proposing  to 
adopt  as  allowable  levels  in  the  quality 
standard  for  bottled  water  the  MCL's 
that  EPA  established  in  the  July  17, 
1992.  final  rule.  FDA  is  also  not 
proposing  any  change  in  the  existing 
allowable  level  for  sulfate  in  bottled 
water. 

n.  TIm  EPA  standards 

Section  1412(b)  of  the  SDWA.  as 
amended  in  1986.  requires  EPA  to 
promulgate  NPDWR's  for  83 
contaminants,  including  22  of  the  23 
contaminants  that  were  the  subject  of 


the  July  17. 1992.  final  rule.  Although 
the  remaining  contaminant, 
hexachlorobenzene.  was  not  on  the  list 
of  83  contaminants.  EPA  established  an 
MCL  for  it  because  this  chemical  has 
been  found  in  drinking  water  and  may 
cause  adverse  human  health  effiacts  (57 
FR  31776  at  31781). 

A.  MCL's  for  23  Contaminants 

In  its  July  17. 1992.  final  rule.  EPA 
promulgated  NPDWR's  for  5  IOC's  and 
18  SOC's  by  establishing  MCL's  for 
these  chemical  contaminants  in  public 
drinking  water,  as  shown  in  Tables  1 
and  2. 

Table  1— Maximum  Contaminant 
Levels  Established  by  EPA  for 
Inorganic  Chemicals  In  Drinking 

WATER 

Maximum  Con- 
Checnical  tainln«*t  Level 


Mer, 


jramper 
.mg/L) 


Antimony 
BeryNium 
Cyanide  . 

Nickal 

TTtaMum  . 


0.006 

0.004 

0.2 

0.1 

0.002 


TABLE  2— MAXIMUM  CONTAMINANT 
LEVELS  ESTABUSHED  BY  EPA  FOR 
SYNTHETIC  ORGANIC  CHEMICALS  IN 

DRINKING  Water 


Maximum 

^»iMSa— ^lr>^*^ 

Chemtcais 

Level  (milli- 

gram per  Mar. 

.      mgrt.) 

Volatile  Organic  Chemicais: 

DicMoromethane 

0.005 
0.07 

1,1,2-TricNoroelhane 

0.005 

Pesticides: 

Dalapon 

0.2 

Oinoseb 

0.007 

Diquat 

0.02 

EndothaN 

0.1 

Endrin 

0.002 

Glyphosate 

0.7 

Oxamyl 

0.2 

Pidoram 

0.5 

Simazme 

0.004 

Nonpestidde  Chemicals: 

Benzo(a)pyrene 

0.0002 

Di(2-cSiylhexyl)adipate 

0.4 

Di(2-ettiylhexyl)pMhalata 

0.006 

0.001 

Hexaditofo- 

cydopentadiene 

0.05 

2,3,7,8.TCOO  (DlOJdn) 

3x10^ 

B.  Deferral  of  an  MCL  for  Sulfate 

In  its  July  25. 1990,  proposal  (55  FR 
30370  at  30383).  based  on  available 
health  information.  EPA  proposed  two 
alternative  MCLG's  of  400  and  500  mg/ 
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L  for  auUals  m  puUic  drinking  wratar.  fai 
addition.  h>caMW  the  evaileUe 
technology  (iA.  revene  oanotii  and  ion 
endMBgB)  can  nmove  sulfate  from 
drinking  water  to  mcMvn  levels  of 
sulfate  Mew  die  pn^Kiaed  MCLG's, 
EPA  proposed  two  diemative  MCL's  for 
sulfate  of  400  and  SOO  aog/L.  EPA  stated 
that  no  evidence  of  adverse  dironic 
health  efbcts  in  animals  or  humans 
exists  £nom  exposure  to  sulfate,  and  that 
the  only  advene  efiects  observed  bom 
acute  exposure  to  sulfate  %irere  diarrhea 
and  dehydration,  particularly  to 
unacdimated  populations  (e.g^  travelers 
and  infants). 

The  prt^MMed  optioo  to  set  the  MCLG 
for  sulfate  at  400  mg^  was  based  oo  the 
recommendation  of  EPA's  Science 
Advieery  Board  and  on  the  recognition 
that  the  Worid  Heahfa  Organization  has 
established  a  standard  gixideliae  level  of 
not  OKwe  than  400  mg/L  of  sulfete  in 
drinking  wrater.  In  proposing  a  second 
option  to  set  the  sulfate  MCLG  at  500 
mg/L,  EPA  considered  studies  that 
showed  an  increased  laxative  effect 
from  eiqKisure  to  stilfato  concentrations 
above  SOO  mgH*  In  addition.  EPA  noted 
that  for  adequate  protection  against 
adverse  physiological  efbcts.  the 
Canadian  guideline  for  tha  mawimmn 
acceptable  level  of  sulfate  in  drinking 
water  is  sat  at  SOO  Bi^  (55  FR  3(»70 
at  30383). 

Huwwei I  afiOT  nuther  review  of 
issues  regarding  su^te  regulation,  sudi 
as  the  hi^  cost  of  the  best  available 
technology  for  sulfate  removal  from 
drinking  water  (i.e.,  reverse  osmosis  and 
ion  exchange),  its  relatively  low  risk, 
and  the  primary  impact  of  high  sulfate 
levels  on  the  bansient  consumer.  EPA 
deferred  establishing  an  MCLG  or  an 
MCL  for  sulfate  ui^  several  sulfato 
issues  were  resolved  (57  FR  31776  at 
31815).  Theae  issuea  indude:  (1) 
Whether  fiuthar  studies  are  neisdad  to 
datefmiae  the  time  required  for  iofants 
to  errliwsito  to  U^  Bulfate-cantaining 
tvater,  (2)  edtediar  new  appraacfaea  are 
needed  to  regulate  silhte  that  primahly 
affscte  tsantiant  p^wlationa,  md  (3) 
whether  EPA  should  revise  ite 
definitiea  of  "best  available  technology" 
for  saiall  water  systeas  based  on  a 
detemrinatieB  of  whet  ahouM  be 
ooaaideced  affordable  for  sadi  systems. 
EPA  (Aatod  that,  hi  tine  interim,  it  wonld 
issue  a  health  advlsoiy  for  sulfate, 
encourage  the  States  to  conduct 
additional  monitoring  of  systems  that 
may  have  high  sidfato  levels,  and 
encourage  tin  nae  of  alternate  vrater 
suppBes  ednre  appropriate. 


m.  Reorganiaaiien  aai 
Recodificatioa  afXl  CFR  M».3S 

FDA  anticipates  that  it  will  add 
nimiarous  allowable  levels  to  the  quality 
standard  regulatiens  for  bottled  water  in 
§  103.35  (21 C7R  103.35)  m  response  to 
EPA  actions  under  die  SDWA.  To 
accommodeto  these  new  alloweble 
levels,  FDA  reorganized  S  103.35(d)  (the 
para^aph  that  contains  allowable  levels 
for  individual  cfaenioal  contaminants) 
as  part  of  a  final  rule  establishing 
allowable  levels  for  7  VOCs  (58  FR  378. 
Janaery  S,  1893).  As  a  result, 
%  103  J5(dM3)  is  now  divided  to  reSect 
the  basic  categories  of  chemical 
contaminants.  The  allowable  levels  for 
IOC's  are  in  §  103.35(d)(3)(i):  the 
allowable  levels  for  VOC's  are  in 
§  103  JS(dX3XU):  the  allowable  levels 
for  peatiddes  and  other  SOC's  are  in 
§  103.35(dX3)(iii);  and  the  alloweble 
levels  for  cfaamicals  for  which  EPA  has 
establiriiad  SMCL's  are  in  paragraph 
§  103.35(d)(3)(iv).  In  addition. 
§  10X3S(dK3Mv).  (dX3)(vU.  and 
(dX3)(vii)  list  die  malytical  methods 
that  FDA  has  incorporated  by  refaranca 
for  use  in  determining  compliance  with 
tha  allowable  levels.  The  amendnuirts 
to  tha  bottled  water  quality  standard 
that  FDA  is  proposing  in  this  document 
refled  the  reorganised  format  of 
§  103.35(d). 

In  tha  Federal  Register  of  January  5, 
1993  (58  FR  393).  FDA  published  a 
proposal  to  establish  a  standard  of 
identity  for  bottled  water  in  proposed  21 
CFR  165.1 10(a)  (hereinafter  called  the 
January  5. 1993.  proposal).  In  addition. 
FDA  proposed  to  move  the  standard  of 
quality  for  bottled  water  from  §  103.35 
to  proposed  S  16S.110  because  21  CFR 
103.S(c)  states  diat.  should  a  standard  of 
identity  be  astabHdiad  for  any  of  the 
foods  defined  by  a  standard  of  quatity 
in  21  CFR  part  103.  the  standard  of 
qudity  will  be  recodified  to  appear  in 
the  same  part  of  the  regulations  as  the 
standard  of  identity.  Tnerefore.  if  the 
January  5. 1993,  propoad  to  estd>lidi  an 
identity  standard  for  bottled  water 
becomes  a  final  rale,  the  diemical 
quality  standard  for  botded  water 
contained  in  the  reorganized  $  103.3S(d) 
will  be  recodified  as  §  165.110(bK4). 

IV.  The  FDA  Propoaal 

A.  7ne  Agency's  Approach  to  Ote 
Bottled  Water  Qmaitjr  Standarxl 
EstaUished  Under  Sectkm  410  of  the 
Act 

Under  section  401  of  the  ad  (21 
U.S.C  341).  FDA  may  promulgate  a 
regulation  establishing  a  standard  of 
quality  for  a  food  under  its  common  or 
usual  name  when,  in  the  judgment  of 
the  agency,  such  adion  will  promote 


honesty  sod  fair  daaliag  to  the  iatenat 
of  consumers.  FDA  aataiiHalMiil  a  qnaltty 
standard  for  bottled  water  on  November 
26. 1973  (38  FR  32558).  As  stated  above, 
the  quality  standard  for  bottled  water  is 
set  forth  in  §  103.35. 

Producers  of  bottled  water  are 
responsible  for  ensuring,  through 
appropriate  manufacturing  tedmiques 
and  sufBdent  queltty  contool 
procedures,  that  all  bottled  water 
producte  introduced  or  delivered  Cor 
introduction  into  intentete  commerce 
comply  with  the  quality  standard. 
Bottled  water  that  is  of  a  quality  that  ts 
below  the  prescribed  standard  is 
required  by  $  103.35(f)  to  be  labeled 
with  a  statement  of  sidistandard  quality. 
Moreover,  any  bottled  water  containing 
a  substance  at  a  level  that  causes  the 
food  to  be  aduherated  under  section  402 
of  the  act  (21  U.S.C  342)  is  subject  to 
regulatory  action,  even  if  the  bottled 
water  beers  a  label  statement  of 
substandard  quality. 

FDA  has  traditianally  folfilled  its 
obligation  undw  section  410  of  the  act 
to  respcmd  to  EPA's  issuance  of 
NPDWR's  by  amending  the  quality 
standard  for  bottled  water  to  maintain 
compatibility  with  EPA's  drinking  water 
regulations,  to  general.  FDA  believes 
that,  widi  few  exceptions,  the  EPA 
standards  Cor  contaminants  in  drinking 
water  are  appropriate  as  allowable 
levels  for  contaminants  in  the  quality 
standard  for  bottled  water  when  bottled 
water  may  be  expected  to  fxmtain  tha 
contaminants  at  issue.  FDA  has 
generally  not  duplicated  the  efforta  of 
EPA  in  Judging  the  adequacy  of 
NPDWR's  Cor  the  protection  of  die 
public  health,  nor  has  it  duplicated 
EPA's  efforta  to  Judging  the  adequacy  of 
NSDWR's  for  control  of  aesQietic 
characteristics  affecting  contiimar 
acceptance  of  drinking  water.  It  would 
be  ineppropriate  and  redundant  for  FDA 
to  reevaluate  or  revise  the  drinking 
water  standards  prescribed  by  EPA.  the 
agency  with  primary  responsibility  for 
these  standanis  Further,  because 
bottled  water  is  tocreasingly  used  to 
some  households  as  a  replacement  Cor 
tap  water,  consumption  patterns 
considered  by  EPA  for  ts|)  water  can  be 
used  as  a  conservative  estimate  for  the 
maximum  expected  coosumptioa  of 
bottled  water.  Therefore.  FDA's  view  is 
that  in  cases  where  bottled  water  is 
subjad  to  tha  same  source  contaminants 
as  tap  water  (e.g..  when  bottled  water  is 
produced  with  the  same  source  waters 
used  bv  public  water  systems), 
allowable  levels  Cor  contaminanta  sat  to 
ensure  the  safety  of  bottled  water,  and 
levels  set  to  ensure  its  aesthetic  quality, 
should  normally  correspond  to  the 
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levels  set  by  EPA  as  the  NPDWR's  and 
NSDWR's  for  tap  water. 

B.  Quality  Standard  for  Chemical 
Contaminants 

FDA  has  evaluated  the  MCL's  that 
EPA  has  established  based  on  available 
health  effects  information  for  the  5 
IOC's  and  18  SOC's  in  public  drinking 
water  and  tentatively  concludes  that  the 
MCL's.  which  are  set  as  close  as  feasible 
to  the  MCLG's.  are  adequate  for  the 
protection  of  the  public  from  adverse 
nealth  effects  from  these  contaminants 
in  drinking  water.  Further.  FDA 
tentatively  concludes  that  the  EPA's 
MCL's  for  these  23  chemical     i 
contaminants  are  appropriate  as 
allowable  levels  in  the  quality  standard 
for  bottled  water.  Some  sources  for 
bottled  water  may  be  expected  to 
contain  these  contaminants,  and  thus 
adopting  allowable  levels  for  these 
contaminants  will  ensure  that  the 

auality  of  bottled  water  is  comparable  to 
le  quality  of  public  drinking  water  that 
meets  EPA  standards.  Therefore,  FDA  is 
proposing  to  adopt  EPA's  MCL's  for  the 
23  chemical  contaminants  as  allowable 
levels  in  bottled  water.  | 

1.  Inorganic  Chemicals  Contaminants 

FDA  is  proposing  to  establish  in 
$  103.35(dH3)(i)  allowable  levels  in 
bottled  water  for  the  following  five  IOC 
contaminants:  antimony  at  0.006  mg/L, 
beryllium  at  0.004  mg/L.  cyanide  at  0.2 
mg/L.  nickel  at  0.1  mg/L,  and  thallium 
at  0.002  mg/L.  For  the  reasons  explained 
above,  the  levels  reflect  the  MCL's  that 
EPA  established  in  the  July  17, 1992. 
final  rule.  In  8 103.35(d)(3)(v).  FDA  is 
proposing  to  incorporate  by  reference 
the  analytical  methods  that  EPA  cited 
for  determining  the  levels  of  these  IOC 
contaminants  ki  drinking  water. 

EPA  deferred  establishing  an  MCL  for 
sulfate  in  the  July  17, 1992,  final  rule 
and  did  not  revise  the  existing  SMCL  of 
250  mg/L  for  sulfete  (40  CFR  143.3)  in 
drinking  water.  As  discussed  above, 
EPA  pltms  to  establish  an  MCL  for 
sulfete  when  it  resolves  several  issues 
concerning  the  regulation  of  this 
chemical.  Therefore,  until  EPA 
establishes  an  MCL  for  siilfate  in  public 
drinking  water,  FDA  is  not  proposing 
any  change  in  the  existing  allowable 
level  of  250  mg/L  fat  sulfete  in  the 
bottled  water  quality  standard.  FDA 
established  this  level  in  the  Federal 
Regiilar  of  November  26, 1973  (38  FR 
32558),  baaed  on  the  drinking  water 
standard  for  sulfate  established  by  the 
Public  Health  Service  on  March  6. 1962 
(27  FR  2152).  FDA  is,  however, 
transfiarriDg  the  listing  for  sulfete  from 
§  103.3S(d)(l)  to  prcKKtsed 
$  103.35(d)(3)(iv),  which  lists  the 


allowable  levels  for  chemical 
contaminants  for  which  EPA  has 
established  SMCL's.  In  proposed 
§  103.35(d)(3)(vii).  FDA  is  proposing  to 
incorporate  by  reference  the  anal)rtical 
methods  that  EPA  dted  in  its  July  25, 
1990.  proposal  (55  FR  30370  at  30438) 
for  determining  the  level  of  sulfate  in 
drinking  water.  Although  FDA  is  not 
proposing  to  change  the  allowable  level 
for  sulfete  in  bottled  water,  it  is 
addressing  the  status  of  this  chemical  in 
the  bottled  water  quality  standard 
because  EPA  has  addressed  the  issue  of 
regulating  sulfate  in  drinking  water. 

2.  Volatile  Organic  Chemical 
Contaminants 

FDA  is  proposing  to  establish  in 
§  103.35(d)(3)(ii)  allowable  levels  in 
bottled  water  for  the  following  three 
VOC's:  dichloromethane  at  0.005  mg/L, 
1,2,4-tridilorobenzene  at  0.07  mg/L,  and 
1,1,2-trichloroethane  at  0.005  mg/L.  For 
the  reasons  explained  above,  these 
levels  reflect  the  MCL's  that  EPA  has 
established.  In  $  103.35(d)(3)(vi),  FDA  is 
proposing  to  incorporate  by  reference 
the  analytical  methods  that  EPA  has 
dted  for  determining  the  levels  of  these 
VOC  contaminants  in  drinking  water. 

3.  Synthetic  Organic  Chemical 
Contaminants 

In  the  Federal  Register  of  March  6, 
1979  (44  FR  12169).  FDA  established  an 
allowable  level  for  endrin  (one  of  the  9 
pestiddes  addressed  in  this  proposal)  at 
0.0002  mg/L  in  bottled  water  in 
response  to  EPA's  promulgation  of  an 
MCL  for  endrin  at  that  level  in  the 
National  Interim  Primary  Drinking 
Water  Regulations  (40  FR  59566  at 
59570.  December  24. 1975).  Thus,  in 
§  103.35(d)(1).  the  allowable  level  for 
endrin  is  listed  at  0.0002  mg/L 
However,  in  the  July  17. 1992,  final  rule, 
EPA  promulgated  NPDWR's  that 
established  an  MCL  of  0.002  mg/L  for 
endrin.  Based  on  EPA's  dedsion  to  set 
the  MCL  for  endrin  at  0.002  mg/L,  FDA 
tentatively  concludes  that  0.002  mg/L 
for  endrin  is  adequately  protective  of 
public  health  and  is  appropriate  as  an 
allowable  level  in  bottled  water. 
Therefore,  to  maintain  compatibility 
with  EPA's  NPDWR's,  FDA  is  proposing 
to  revise  the  allowable  level  fbnr  endrin 
from  0.0002  mg/L  to  0.002  mg/L  in 
bottled  water.  In  addition,  FDA  intends 
to  remove  the  current  entry  for  endrin 
in  §  103.35(d)(1)  and  list  the  revised 
dlowable  level  for  this  chemical 
contaminant  in  $  103.35(d)(3)(iii).  In 
$  103.35(d)(3)(vi).  FDA  is  proposing  to 
incorporate  by  reference  the  analytical 
methods  that  EPA  dted  for  determining 
the  level  of  endrin  in  drinking  water. 


FDA  is  also  proposing  to  establish  in 
§  103.35(d)(3)(iii)  allowable  levels  in 
bottled  water  for  the  following  14 
SOC's:  8  pestiddes— dalapon  at  0.2  mgf 
L,  dinoseb  at  0.007  mg/L,  diquat  at  0.02 
mg/L,  endothall  at  0.1  mg/L,  glyphosate 
at  0.7  mg/L,  oxamyl  at  0.2  mg/L, 
pidoram  at  0.5  mg/L,  and  simazine  at 
0.004  mg/L,  and  6  nonpestiddes — 
benzo(a)pyrene  at  0.0002  mg/L.  di(2- 
ethylhexyl)adipate  at  0.4  mg/L,  di(2- 
ethylhexyljphthalate  at  0.006  mg/L, 
hexachlorobenzene  at  0.001  mg/L, 
hexachlorocydopentadiene  at  0.05  mg/ 
L,  and  2,3,7,8-Tetrachlorodibenzo-p- 
dioxin  (2.3.7.8-TCDD:  dioxin)  at  3  x  10^ 
mg/L.  The  proposed  allowable  levels 
refled  the  MCL's  that  EPA  has 
established  for  these  chemicals  in 
public  drinking  water  (July  17. 1992, 57 
FR  31776).  In  §  103.35(d)(3)(vi),  FDA  is 
proposing  to  incorporate  by  reference 
the  analytical  methods  that  EPA  has 
dted  for  determining  the  levels  of  these 
SOC  contaminants. 

C.  Analytical  Methods 

In  listing  appropriate  analytical 
methods  for  determining  the  five  IOC's 
in  its  July  17. 1992,  final  rule  and  for 
sulfete  in  its  July  25, 1990,  proposal, 
EPA  frequently  dted  its  own  developed 
version,  and  equivalent  versions 
published  by  other  organizations,  of  a 
spedfic  method.  For  example,  for 
determining  beryllium  by  the  atomic 
absorption  nimace  method,  EPA  dted 
its  own  developed  version,  the  version 
published  by  the  American  Sodety  for 
Testing  Materials,  and  the  version 
published  jointly  by  the  American 
Public  Health  Assodation,  the 
American  Water  Works  Assodation,  and 
the  Water  Pollution  Control  Federation. 
To  minimize  the  resource  burden  on 
FDA  assodated  with  periodic  updating 
of  methods  incorporated  by  reference 
(as  is  required  by  5  U.S.C  552(a)  and  1 
CFR  part  51),  where  an  EPA  version  of 
a  method  exists  for  an  IOC,  FDA  is 
proposing  to  incorporate  by  refisrence  in 
S  103.35(d)(3)(v)  only  that  version  of  the 
method.  When  conducting  analyses  for 
these  IOC's  in  bottled  water  for 
compliance  purposes,  FDA  will  use  the 
methods  incorporated  by  reference  (i.e.. 
the  EPA  version). 

For  determining  the  levels  of  the 
chemical  contaminants  addressed  in 
this  proposal,  FDA  is  proposing  to 
incorporate  by  refarence  the  most  recent 
versions  of  the  analytical  methods  that 
EPA  dted  in  ito  July  17. 1992,  final  rule. 
Furthermore,  becatue  some  of  these 
methods  are  also  applicable  to 
contaminants  addressed  in  two  recent 
proposals  to  amend  the  bottled  water 
quality  standard  (58  FR  382  and  389, 
January  5, 1993)  and  a  recent  final  rule 
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amending  the  bottled  water  quality 
standard  (58  FR  378.  January  5. 1993). 
incorporation  of  the  methods  in  this 
proposal  will  add  to  the  lists  of 
analytical  methods  that  FDA  has  cited 
in  those  documents.  Therefore,  in  this 
document.  FDA  is  consolidating  and 
relisting  in  alphabetical  order  all  of  the 
appropriate  analytical  methods  in 
proposed  §  103.35(d)(3)(v),  (d)(3)(vi). 
and  (d)(3){vii). 

V.  Related  Pravisioiu  of  Current  Good 
Manufacturing  Practice  for  Bottled 
Water 

FDA  has  established  current  good 
manufacturing  practice  (CGNfP) 
regulations  for  bottled  water,  including 
mineral  water,  in  part  129  (21  CFR  part 
129).  In  §  129.35(a)(3)(i),  the  CGMP 
regulations  require  analysis  of  source 
water  as  often  as  necessary,  but  at  least 
once  each  year,  for  chemical 
contaminants.  Further,  to  ensure  that  a 
plant's  production  complies  with  ' 
applicable  standards,  §  129.80(g)(2) 
requires  analysis,  at  least  annually,  of  a 
representative  sample  from  a  batch  or 
segment  of  a  continuous  production  run 
for  each  type  of  bottled  drinking  water 
produced  during  a  day's  production. 
The  CGMP  regulations  also  require  in 
§  129.80(a)  sampling  and  analysis,  as 
often  as  necessary,  of  source  water  taken 
after  processing  but  before  bottling,  to 
ensure  the  uniformity  and  effectiveness 
of  the  processes  performed  by  the  plant. 

If  this  proposal  becomes  a  final  rule, 
these  sampling  and  testing  requirements 
will  continue  to  apply  for  sulfate  and 
endrin  and  will  apply  to  the  other  22 
chemical  contaminants  that  FDA  is 
proposing  to  add  to  the  list  of  chemical 
contaminants  in  §  103.35.  However, 
each  lot  of  bottled  water  must  comply 
with  the  quality  standard  for  chemical 
contaminants,  and  compliance  with  the 
minimum  annual  CGMP  testing 
requirements  of  part  129  does  not 
exempt  a  firm  from  regulatory  action  if 
any  lot  of  bottled  water  products  does 
not  meet  the  chemical  quality  standard 
for  bottled  water. 

VL  EnTironmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule 
amending  part  103  as  required  by  the 
Regulatory  Flexibility  Act  and  Executive 


Orders  12291  and  12612.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  Federal  agencies  to  use  cost- 
benefit  analysis  as  a  component  of 
decisionmaking,  and  Executive  Order 
12812  requires  Federal  agencies  to 
ensure  that  Federal  solutions,  rather 
than  State  or  local  solutions,  are 
necessary.  The  agency  finds  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  In 
compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA 
intends  to  certify  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
Finally,  because  this  regulation  applies 
to  food  that  is  in  interstate  commerce. 
FDA  finds  that  there  is  no  substantial 
federalism  issue  which  would  require 
an  analysis  under  Executive  Order 
12612. 

Because  FDA  does  not  believe  that 
any  of  the  23  chemicals  are  found  in 
bottled  water  above  the  levels  of  the 
proposed  standards,  the  benefits  of  this 
proposed  rule  are  expected  to  be  zero. 
The  costs  of  this  regulation  will  only  be 
for  testing  for  these  chemicals.  Each 
bottled  water  plant  will  be  required  to 
conduct  analjrtical  tests  at  least  once  per 
year  for  compliance  with  each  of  the 
standards  for  the  23  chemicals, 
according  to  the  CGMP  regulations  for 
bottled  water.  Analyses  for  many 
chemicals  are  now  performed  using 
methods  in  which  a  single  test  is  used 
simultaneously  for  a  number  of 
chemicals.  These  tests  cost  up  to  $3,000. 
However,  to  the  extent  that  tests 
currently  being  performed  can  be  used 
to  test  for  any  of  the  23  chemicals,  there 
would  be  no  additional  costs  imposed 
by  this  proposal.  Any  new  tests  required 
by  this  proposed  regulation  will  place 
the  greatest  financial  burden  on  firms 
with  a  low  volume  of  output.  At  this 
time  FDA  does  not  have  adequate 
information  to  determine  whether  the 
analytical  tests  that  are  currently 

Eerformed  for  bottled  water  plants  could 
B  used  to  test  for  any  or  all  of  the  23 
chemicals  listed  in  this  proposal.  The 
agency  requests  comments  on  the 
additional  costs,  if  any,  that  plants  may 
have  to  incur  for  analytical  tests  if  the 
proposed  rule  becomes  final.  Additional 
comments  are  requested  regarding  the 
frequency  that  plants  will  test  for 
purposes  of  compliance  and  the 
financial  burden  of  such  tests  on  small 
business. 

Vm.  Request  for  Comment* 

Interested  persons  may,  on  or  before 
October  4, 1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 


written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

K.  EEfective  Date 

The  agency  intends  to  make  any  final 
rule  that  it  may  issue  based  upon  this 
proposal  effective  180  days  following 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register.  The  agency  is 
providing  this  time  period  to  permit 
affected  firms  adequate  time  to  take 
appropriate  steps  to  bring  their  product 
into  compliance  with  the  standard 
imposed  by  the  new  rule.  The  agency  is 
requesting  comments  on  the  proposed 
effective  date.  All  comments  concerning 
the  effective  date  should  be 
accompanied  by  data  to  support  or 
justify  any  change  in  the  proposed 
effective  date. 

List  of  SubjecU  in  21  CFR  Part  103 

Beverages,  Bottled  water.  Food  grades 
and  standards,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  103  be  amended  as  follows: 

PART  103-OUALITY  STANDARDS 
FOR  FOODS  WITH  NO  IDENTITY 
STANDARDS 

1.  The  authority  citation  for  21  CFR 
part  103  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401, 403, 409. 410. 
701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  341,  343. 348. 
349,  371.  379e). 

2.  Section  103.35  is  amended  in  the 
table  in  paragraph  (d)(l)(i)  by  removing 
the  entry  for  "Sulfate",  and  under  the 
subheading  "Organics".  by  removing 
the  entry  for  "Endrin  (1.2.3.4,10.10- 
hexachloro-6,7-epoxy-l,4,4a,5,6,7.8,8a- 
octa-hydro-1 ,4-endo,endo-5 ,8- 
dimethano  naphthalene)";  by  adding 
new  paragraph  (d)(3)(i);  by 
alphabetically  adding  new  entries  to  the 
table  in  paragraph  (d)(3)(ii);  by  adding 
new  paragraphs  (d)(3)(iii),  (d)(3)(iv), 
(d)(3)(v):  by  revising  paragraph 
(d)(3)(vi);  and  by  adding  new  paragraph 
(d)(3)(vii)  to  read  as  follows: 

1103^    Bottled  wetw. 


(d) '  •  • 
(3)  •  •  • 
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(i)  The  ellowable  levels  far  inorgenk 
substances  are  as  follows: 


mMlgmns  pef 

Hsr  (or  as  spec- 

Med) 


Anlmony . 

BefyNum 

Cyanide 

Ntekal.... 
TMhjm 


0.006 
0.004 

at 

0.002 


(ii)* 


Contsminent  (CAS  Reg. 
Na) 


Concenfralion  in 
irtOgramsper 


(75-00-2) 


U.4.TH 
(120-82-1) 


I.U-Ti 
00-«) 


ilcNixoeWiene    (7^ 


0.005 


ej7 


tJOOS 


(iii)  The  allowable  levels  for 
pesticides  and  other  synthetic  otogenic 
chemicals  are  ss  follows: 


ConUwlnant  (CAS  RsQ-  No.) 


In  eiiilgfsnis 
perlmr 


BsnBO(a)pyvene  (50*^2-8)  ..• 

CMi^Mn  (75-0»-0) 

Di(2-elhyttiexyf)adipals  (109- 

23-1)  .._ 

Di(2-attiyttwxyl)pNhaials 

(117-81-7)  .._ 

Dinoesb  (88-86-7) 

EndotMl  (146-73-^ 

Endrin  (72-20-8) 

Glyphosals  (1071-53-6) 

HexacMorobenzsne      (118- 
74-1) 


(77-47-4) 
Oxwnyl  (23136-22-0) 
Pidoram  (1818-02-1) 
Simazlne  (122-34-6) 


2.3.7,8-TCOO 
(1746-01-6) 


(Diodn) 


0.0002 

0.2 

0.4 

0.006 

0.007 

0.02 

0.1 
0JStO2 

0.7 

0.001 

0.06 

0.2 

0.5 

0.004 

3x10-* 


(iv)  The  allowable  levels  for  certain 
chemicals  for  whidi  EPA  has 
established  secondary  maximum 
contaminant  levels  in  its  drinking  water 
regulations  are  as  Mlows: 


Oonosntrfr 
loninmiH- 
granwper 
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(v)  Analyses  to  determine  com{4iance 
with  the  reouirements  of  persgraph 
(d)(3Mi)  of  this  section  shall  be 
conducted  in  accordance  with  an 
applicable  method  or  applicable 
revisions  to  the  methods  listed  in 
paragraphs  (dH3)(v)(A)  through 
(d)(3)(v)(N)  of  this  section  and  described 
(unless  otherwise  noted)  in  "Methods  of 
Chemical  Analysis  of  Water  and 
Wastes."  EPA  Environmental 
Monitoring  and  Support  Laboratory 
(EMSL).  CindnnaU.  OH  45268  (EPA- 
600/4-79-020).  March  1983.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Except  as  otherwise  indicated,  copies  of 
this  publication  are  available  firom  the 
National  Technical  Infonnati(Hi  Service. 
U.S.  Department  of  Commerce.  5825 
Port  Royal  Rd..  Springfield,  VA  22161. 
or  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC.  Applicable  revisions  to  methods 
200.7.  200.8,  and  200.9.  as  cited  in 
paragraphs  (d)(3l(v)(A)  through 
(d)(3)(v)(N)  of  this  section  (unless 
otherwise  noted),  are  contained  in 
"Methods  for  the  Determination  of 
Metals  in  Environmental  Samples," 
Office  of  Research  and  Development. 
Washington.  DC  20460,  (EPA/600/4-91/ 
010),  June  1991,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Except  as 
otherwise  indicated,  copies  of  this 
publication  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce.  5825 
Port  Royal  Rd..  Springfield.  VA  22161, 
or  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St  NW.,  suite  700.  Washington, 
DC. 

(A)  Antimony— il)  Method  204.2— 
Atomic  absorption;  furnace  technique, 
in  "Methods  of  Chemical  Analysis  of 
Water  and  Waste."  Method  204.2. 
March  1983.  U.S.  EPA.  EMSL. 

{2)  Method  200.8— Inductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — ^Mass 
Spectrometry."  Method  200.8.  April 
1991.  Revision  4.4,  U.S.  EPA,  EMSL. 

(3)  Method  200.9— Atomic  absorption: 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperatrue  Graphite 
Furnace  Atomic  Absorption 
Spectrometry."  April  1991,  Revision 
1.2.  U.S.  EPA,  EMSL. 

(4)  Method  D-3697-87— Hydride- 
atomic  absorption  tachniqxie.  contained 
in  the  Annual  Book  of  ASTM  Standards, 
vols.  11.01  and  11.02. 1991.  American 
Society  for  Testing  and  Materials,  1916 


Race  St,  Philadelphia.  PA  19103,  whkfa 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  of  this  publication 
are  availaUe  from  American  Society  for 
Testing  md  Materials,  1916  Race  St., 
Philadelphia.  PA  19103,  or  are  available 
for  insoKtion  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700.  Washington.  DC 

(B)  Asbestos— {1)  Transmission 
electron  microscopy  technique,  entitled 
"Analytical  Method  for  Determination 
of  Asbestos  Fiben  in  Water."  EPA-600/ 
4-83-043.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the  EPA 
Environmental  Research  Laboratory, 
Athens.  GA  30613,  or  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC. 

[2)  [Reserved] 

(C)  Bariun>—{1)  Method  208.1— 
Atomic  absorption:  direct  aspiration 
technique,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
208.1,  March  1983,  U.S.  EPA,  EMSL. 

(2]  Method  208.2-^Atomic  absorption; 
furnace  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste." 
Method  208.2.  March  1983.  U.S.  EPA. 
EMSL. 

[3]  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — ^Atomic  Emission 
Spectrometry."  April  1991,  Revision 
3.3.  U.S.  EPA  EMSL. 

(D)  Beryllium— (1)  Method  210.2— 
Atomic  absorption:  furnace  technique, 
in  "Methods  of  Chemical  Analysis  of 
Water  and  Waste,"  Method  210.2. 
March  1983,  U.S.  EPA,  EMSL. 

[2]  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — Atomic  Emission 
Spectrometry."  April  1991,  Revision 

3.3.  U.S.  EPA,  EMSL. 

(J)  Method  200.8 — Inductively 
coupled  plasma;  mass  spectrometry 
teclmique.  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — Mass 
Spectrometry,"  April  1991.  Revision 

4.4.  U.S.  EPA.  EMSL. 

(4)  Method  200.9 — ^Atomic  absorption: 
platform  technique,  entitled 
"Determination  of  Ttace  Elements  by 
Stabilized  Temperature  Graphite 
Furnace  Atomic  Absorption 
Spectrometry."  April  1991,  Revision 
1.2.  U.S.  EPA.  EMSL. 

(E)  Cadmium— (,1]  Method  213.2— 
Atomic  absorption;  furnace  technique. 
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in  "Methods  of  Chemical  Analysis  of 
Water  and  Waste,"  Method  213.2. 
March  1983.  U.S.  EPA.  EMSL 

(2)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — ^Atomic  Emission 
Spectrometry."  April  1991,  Revision 
3.3.  U.S.  EPA,  EMSL. 

(F)  Chromium— (1)  Method  218.2— 
Atomic  Absorption;  furnace  technique, 
in  "Methods  of  Chemical  Analysis  of 
Water  and  Waste."  Method  213.2. 
March  1983.  U.S.  EPA.  EMSL 

[2)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — Atomic  Emission 
Spectrometry,"  April  1991.  Revision 
3.3.  U.S.  EPA.  EMSL. 

(G)  Copper— Copper  shall  be 
measured  as  total  recoverable  metal 
without  filtration  using  the  following 
methods: 

(1)  Method  220.1— Atomic  absorption; 
direct  aspiration  technique,  in 
"Methods  of  Chemical  Analysis  of 
Water  and  Waste,"  Method  220.1, 
March  1983.  U.S.  EPA.  EMSL. 

(2)  Method  220.2— Atomic  absorption; 
furnace  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste," 
Method  220.2.  March  1983.  U.S.  EPA. 
EMSL 

(5)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — Atomic  Emission 
Spectrometry,"  April  1991,  Revision 

3.3.  U.S.  EPA,  EMSL 

(4)  Method  200.8— Inductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma— Mass 
Spectrometry."  April  1991.  Revision 

4.4.  U.S.  EPA.  EMSL 

(5)  Method  200.9— Atomic  absorption; 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperature  Graphite 
Furnace  Atomic  Absorption 
Spectrometry,"  April  1991,  Revision 
1.2,  U.S.  EPA,  EMSL 

(H)  Cyanide— {!)  Method  335.1— 
Distillation,  amenable, 
spectrophotometric  technique,  in 
"Methods  of  Chemical  Analysis  of 
Water  and  Waste,"  Method  335.1. 
March  1983,  U.S.  EPA.  EMSL 

U)  Method  335.2— Distillation, 
spectrophotometric  technique,  in 
"Methods  of  Chemical  Analysis  of 
Water  and  Waste."  Method  335.2. 
March  1983,  U.S.  EPA,  EMSL 


(d)  Method  335.3— Distillation, 
automated,  spectrophotometric 
technique,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
335.3.  March  1983.  U.S.  EPA.  EMSL 

(4)  Method  D-2036-89A— 
Distillation,  selective  electrode 
technique,  contained  in  the  Annual 
Book  of  ASTM  Standards,  vols.  11.01 
and  11.02, 1991,  American  Society  for 
Testing  and  Materials,  1916  Race  St.. 
Philadelphia,  PA  19103.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  this  publication  are  available 
from  American  Society  for  Testing  and 
Materials.  1916  Race  St.,  Philadelphia. 
PA  19103.  or  are  available  for  inspection 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW.,  suite  700. 
Washington,  DC. 

(5)  Method  4500-CN-F— DistillaUon. 
selective  electrode  technique,  contained 
in  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater." 
17th  ed.,  American  Public  Health 
Association.  American  Water  Works 
Association,  Water  Pollution  Control 
Federation,  1989,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the 
Publication  Office,  American  Public 
Health  Association.  1051 15th  St.  NW.. 
Washington.  DC  20005.  or  are  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700,  Washington,  DC. 

(1)  Lead — Lead  shall  be  measured  as 
total  recoverable  metal  without  filtration 
using  the  following  methods: 

(2)  Method  239.2 — Atomic  absorption; 
furnace  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste," 
Method  239.2,  March  1983,  U.S.  EPA, 
EMSL 

(2)  Method  200.8— Inductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — ^Mass 
Spectrometry."  April  1991.  Revision 
4.4.  U.S.  EPA,  EMSL. 

(J)  Method  200.9 — Atomic  absorption; 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperature  Graphite 
Furnace  Atomic  Absorption 
Spectrometry,"  April  1991.  Revision 
1.2.  U.S.  EPA.  EMSL. 

(J)  Mercury— (1)  Method  245.1— 
Manual  cold  vapor  technique,  in 
"Methods  of  Chemical  Analysis  of 
Water  and  Waste."  Method  245.1. 
March  1983.  U.S.  EPA.  EMSL. 

(2)  Method  245.2— Automated  cold 
vapor  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste." 


Method  245.2,  March  1983,  U.S.  EPA, 
EMSL. 

(K)  Nickel-{1)  Method  249.1— 
Atomic  absorption;  direction  aspiration 
technique,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
249.1,  March  1983,  U.S.  EPA,  EMSL 

(2)  Method  249.2— Atomic  absorption; 
furnace  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste." 
Method  249.2.  March  1983,  U.S.  EPA. 
EMSL 

(3)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — ^Atomic  Emission 
Spectrometry,"  April  1991.  Revision 

3.3.  U.S.  EPA,  EMSL. 

(4)  Method  200.8— Inductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma— Mass 
Spectrometry."  April  1991,  Revision 

4.4.  U.S.  EPA,  EMSL. 

(5)  Method  200.9— Atomic  absorption: 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperature  Graphite 
Furnace  Atomic  Absorption 
Spectrometry,"  April  1991.  Revision 
1.2.  U.S.  EPA.  EMSL 

(L)  Nitrate  and/or  nitrite— {1)  Method 
300.0 — Ion  chromatography  technique, 
for  both  nitrate  and  nitrite,  in  "Methods 
of  Chemical  Analysis  of  Water  and 
Waste,"  Method  300.0,  March  1983, 
U.S.  EPA,  EMSL. 

(2)  Method  353.1— Automated 
hydrazine  reduction  technique,  for 
nitrate  only,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
353.1,  March  1983,  U.S.  EPA,  EMSL 

(J)  Method  353.2— Automated 
cadmium  reduction  technique,  for  both 
nitrate  and  nitrite,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste," 
Method  353.2.  March  1983.  U.S.  EPA. 
EMSL 

(4)  Method  353.3 — Manual  cadmium 
reduction  technique,  for  both  nitrate 
and  nitrite,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
353.3,  March  1983,  U.S.  EPA,  EMSL 

(5)  Method  354.1— 
Spectrophotometric  technique,  for 
nitrite  only,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 
354.1,  March  1983,  U.S.  EPA.  EMSL 

(6)  Method  WeWWG/5880— Ion 
selective  electrode  technique,  entitled 
"Orion  Guide  to  Water  and  Wastewater 
Analysis."  Form  WeWWG/5880.  p.  5. 
1985.  Orion  Research.  Inc..  Cambridge. 
MA.  for  nitrate  only,  which  is 
incorporated  by  reference  in  accordance 
Mrith  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  this  publication  may  be 
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obuined  from  Orion  lUmrefa.  Inc. 
Cambridge.  MA,  or  an  available  for 
inspection  at  the  OfBoe  of  the  Federal 
Rei^fter.  800  N<vth  Capitol  St  NW.. 
suite  700,  Washington.  DC 

(Ki)  Sehnium-d)  Method  270.2— 
Atomic  dworption;  hunaoe  tedmique, 
in  "Methods  of  Chemical  Analysis  of 
Water  and  Waste."  Method  270.2, 
March  1983.  VS.  EPA,  EMSL 

[2)  Method  D38S9-B4A-^ydride- 
atomic  absorption  technique,  contained 
in  the  Annuu  Book  of  ASTM  Standards, 
vols.  11.01  sod  11.02. 1901,  American 
Society  far  Testing  and  Matwials,  1916 
Race  St..  Philadelphia,  PA  19103.  wbidi 
is  incorporated  by  leisTenoe  in 
accordanco  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  of  this  publication 
are  available  from  American  Society  for 
Testing  and  Materials,  1916  Race  St., 
Philadelphia,  PA  19103,  or  are  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St 
NW.,  suite  700,  Washiiuton,  DC 

(3)  Method  3114B—I^rdrido-atomic 
abscMption  technique,  contained  in 
"Standard  Methocu  fbr  the  Examination 
of  Water  and  Wastewater,"  17th  ed.. 
American  Public  Health  Association, 
American  Water  Works  Assodation, 
Water  Pollution  control  Federation, 
1989,  which  is  incorporated  by 
reference  in  accordance  writh  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  this 
publication  are  available  from  the 
Publication  Office.  American  Public 
Health  Association,  1051 15th  St.  NW., 
Washington.  DC  20005,  or  are  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St 
NW.,  suite  700,  Washington,  DC. 

(N)  Thallium-iJ)  Method  279.2— 
Atomic  absorption,  furnace  tedmique, 
in  "Methods  of  Q>emical  Analysis  of 
Water  and  Waste. '  Method  279.2, 
March  1983,  U.S.  EPA,  EMSL. 

{2)  Method  200.8-^nductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — Mass 
Spectrometry,"  April  1991,  Revision 
4.4,  U.S.  EPA.  EMSL 

(3)  Method  200.9— ^Atomic  absorption: 
platform  technique,  entided 
"Determination  of  Trace  Elements  by 
Stabilized  Temperature  Graphite 
Fummx  Atomic  Absorption 
Spectrometry,"  April  1991,  Revision 
1.2,  U.S.  EPA,  EMSL. 

(vi)  Anal3fses  conducted  to  determine 
compliance  with  paragraphs  (d)(3)(ii) 
and  (d)(3Xiii)  of  this  section  shall, 
unless  otherwise  noted,  be  conducted  in 
accordance  vrith  a  relevant  method 
contained  in  "Methods  fbr  the 
Determination  of  Organic  Compoxmds 
in  Drinking  Water,"  Environmental 


Monitoring  Systems  Laboratofy.  EPA/ 
600-4-88/039, 1988,  and  "Methods  for 
the  Determination  of  Organic 
Compoimds  in  Drinking  Watw," 
Supplement  One.  Environmeotal 
Monitoring  Systems  Laboratory,  EPA/ 
60O-4-90/020. 1990,  and  Uated 
separately  in  paragraphs  (dK3)(vi)(A) 
through  (d)(3)(vi)(S)  of  diis  section, 
which  are  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  of  theee 
publicatims  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce.  5285 
Port  Royal  Rd.,  Springfield.  VA  22161, 
or  are  available  for  inspection  at  the 
Office  of  the  Federal  Register.  800  Nmth 
Capitol  St  NW.,  suite  700,  Washington, 
DC. 

(A)  Method  502.1— "Volatile 
Halogenated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography"  (applicable  to  VOC's). 

(B)  Method  502.3— "Volatile  Orsanic 
Compoimds  in  Water  by  Purge  and  Trap 
Capillary  Column  Gas  Chromatography 
with  Photoionization  and  Electrolytic 
Conductivity  Detectors  in  Smies" 
(applicable  to  VOCs). 

(C)  Method  503.1— "Volatile  Aromatic 
and  Unsaturated  Organic  Compounds  in 
Water  fay  Purge  and  Trap  Gas 
Chromatography"  (applicable  to  VOCs). 

(D)  Method  524.1— "Measurement  of 
Pur^able  Organic  Compoimds  in  Water 
by  Packed  Column  Gas 
Qiromatography/Mass  Spectrometry" 
(applicable  to  VOCs). 

(E)  Method  524.2— "Measurement  of 
Purgeable  Organic  Compounds  in  Water 
by  Capillary  Column  Gas 
Qiromatography/Mass  Spectrometry" 
(applicable  to  VOC's). 

(F)  Method  504— "1.2-Dibromoethane 
(DEE)  and  1.2-Dibromo-3- 
Chloropropane  (DBCP)  in  Water  by 
Microextraction  and  Gas 
Chromatography"  (applicable  to 
dibromochloropropane  (DBCP)  and 
ethylene  dibromide  (EDB)). 

(G)  Method  505— "Analysis  of 
Organohalide  Pesticides  and 
Commercial  Polychlorinated  Biphenyl 
Products  in  Water  by  Micro-Extraction 
and  Gas  Chromatography"  (applicable 
to  alachlor.  atrazine.  chlordane. 
heptachlor.  heptadilor  epoxide, 
lindane,  methoxycfalor.  toxaphene, 
endrin.  hexachlorobenzene, 
hexachlorocyclopentadiene,  simazine. 
and  as  a  screen  for  PCB's). 

(H)  Method  506— "Determination  of 
Phthalate  and  Adipate  Esters  in 
Ehinking  Water  by  Liquid-Liquid 
Extraction  or  Liquid-Solid  Extraction 
and  Gas  Chromatography  with 
Photoionization  Defection"  (applicable 


to  di(2-ethylbexyl)  adipate  and  di(2- 
ethylhexyl)  phthalate). 

(I)  Method  507— "Determination  of 
Nitrogen-  and  Phosphorus-Containing 
Pesticides  in  Water  by  Ges 
Chromatograi^  With  a  Nitrogra- 
Phosphorus  Detector^  (applicable  to 
alachlor.  atrazine.  and  simazine). 

(J)  Method  508 — 'Determination  of 
Chlorinated  Pesticides  in  Water  by  Gas 
Chromatography  with  an  Electron 
Canture  Detector"  (applicable  to 
chlordane.  heptadilor.  heptachlor 
epoxide,  lindane,  methoxydilor, 
toxaphene,  endrin,  hexachlorobenzene, 
and  as  a  acrem  for  PCB's). 

(K)  Method  508A— "Screening  for  ~ 
Polychlorinated  Biphenyls  by 
Perchlorination  and  Gas 
Chromatography"  (used  to  quantitate 
PCB's  as  decachlorobiphenyl  if  detected 
in  methods  505  or  508). 

(L)  Method  515.1,  Revision  5.0— 
"Determination  of  Chlorinated  Adds  in 
Water  by  Gas  Chromatography  with  an 
Electron  Capture  Detedor"  as  revised 
May  1991  (applicable  to  2.4-D,  2,4,5-TP 
(Silvex).  pentadilorophenol.  dalapon, 
dinoseb,  and  pidoram). 

(M)  Method  525.1,  Revision  3.0— 
"Determination  of  Organic  Compoimds 
in  Drinking  Water  by  Uquid-Solid 
Extraction  and  Capillary  Column  Gas 
Chromatography/Mass  Spectrometry"  as 
revised  May  1991  (applicable  to 
alachlor,  atrazine.  chlordane, 
heptachlor,  heptachlor  epoxide, 
lindane,  methoxjrchlor, 
pentachlorophenol,  benzo(a)pyrane, 
di(2-ethylhexyl)  adipate,  di(2- 
ethylhexyl)  phthalate,  endrin, 
hexachlorobenzene, 
hexachlorocydopentadiene,  and 
simazine). 

(N)  Method  531.1— "Measurement  of 
N-Methylcarbamoyloximes  and  N- 
Methylcaibamates  in  Water  by  Dired 
Aqueous  Injection  HPLC  with  Post 
Column  Derivatization"  (applicable  to 
aldicarb.  aldicarb  sulfoxide,  aldicarb 
sulfone.  carbofuran,  and  oxamyl 
(vydatej). 

(O)  Method  547— "Determination  of 
Glyphosate  in  Drinking  Water  by  Dired- 
Aqueous-Injection  HPLC  Post-Column 
Derivatization,  and  Fluorescence 
Detection"  (applicable  to  glyphosate). 

(P)  Method  548— "Determination  of 
Endothall  in  Drinking  Water  by 
Aqueous  Derivatization.  Liquid-Solid 
Extraction,  and  Gas  Chromatography 
with  Electron-Capture  DetecticHi" 
(applicable  to  endothalU. 

(Q)  Method  549— "Determination  of 
Diquat  and  Paraquat  in  Drinking  Water 
by  Liquid-Solid  Extraction  and  HPLC 
with  Ultraviolet  Detection"  (applicable 
to  diquat). 
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(R)  Method  550— "Detennination  of 
Polycyclic  Aromatic  Hydrocarbons  in 
Drinking  Water  by  Liquid-Liquid 
Extraction  and  HPLC  with  Coupled 
Ultraviolet  and  Fluorescence  Detection" 
(applicable  to  benzo(a)pyrene  and  other 
polynuclear  aromatic  hydrocarbons). 

(S)  Method  550.1— "Determination  of 
Polycyclic  Aromatic  Hydrocarbons  in 
Drinking  Water  by  Liquid-Solid 
Extraction  and  HPLC  %vith  Coupled 
Ultraviolet  and  Fluorescence  Detection" 
(applicable  to  benzo(a)pyrene  and  other 
polynuclear  aromatic  hydrocaibons). 

(T)  Method  1613— "Tetra-  through 
Octa-  Chlorinated  Dioxins  and  Furans 
by  Isotope  Dilution  HRGC/HRMS."  U.S. 
EPA.  Office  of  Water  Regulations  and 
Standards,  Industrial  Technology 
Division  (April  1990)  (applicable  to 
2,3,7.8-TCDD  (Dioxin)),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  this  publication  are  available 
from  USEPA-OST,  Sample  Control 
Center,  P.O.  Box  1407,  Alexandria,  VA 
22313,  or  are  available  for  inspection  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  St.  NW..  suite  700, 
Washington.  DC 

(vii)  Analyses  to  determine 
compliance  with  the  requirements  of 
paragraph  (d)(3)(iv)  of  this  section  s^all 
be  conducted  in  accordance  with  an 
applicable  method  listed  in  this 
paragraph  (d)(3)(vii)  and  described 
(unless  otherwise  noted)  in  "Methods  of 
Chemical  Analysis  of  Water  and 
Wastes,"  U.S.  EPA  EMSL.  Cincinnati. 
OH  45268  (EPA-600/4-79-^20),  March 
1983.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Except  as 
otherwise  indicated,  copies  of  this 
publication  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce.  5825 
Port  Royal  Rd.,  Springfield.  VA  22161, 
or  are  available  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700.  Washington,  DC. 
Applicable  revisions  to  methods  200.7, 
200.8.  and  200.9  listed  in  paragraph 


(d)(3)(iv)  of  this  section  (unless 
otherwise  noted)  are  contained  in 
"Methods  for  the  Determination  of 
Metals  in  Environmental  Samples." 
Office  of  Research  and  Development. 
Washington,  DC  20460,  (EPA/600/4-91/ 
010),  June  1991,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Except  as 
otherwise  indicated,  copies  of  this 
publication  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5825 
Port  Royal  Rd.,  Springfield,  VA  22161, 
or  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC 

(A)  Aluminum— {1)  Method  202.1— 
Atomic  absorption  technique;  direct 
aspiration,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste."  Method 
202.1.  March  1983.  U.S.  EPA.  EMSL. 

(2)  Method  202.2 — ^Atomic  absorption; 
graphite  furnace  technique,  in  "Methods 
of  Chemical  Analysis  of  Water  and 
Waste,"  Metiiod  202.2,  March  1983. 
U.S.  EPA,  EMSL. 

(3)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — ^Atomic  Emission 
Spectrometry,"  April  1991,  Revision 

3.3,  U.S.  EPA.  EMSL. 

(4)  Method  200.8— Inductively 
coupled  plasma;  mass  spectrometry 
technique,  entitled  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — ^Mass 
Spectrometry,"  April  1991,  Revision 

4.4,  U.S.  EPA,  EMSL 

(5)  Method  200.9 — ^Atomic  absorption; 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperatiue  Graphite 
Furnace  Atomic  Absorption 
Spectrometry,"  April  1991,  Revision 
1.2,  U.S.  EPA,  EMSL 

(B)  Silver— {1)  Method  272.1— Atomic 
absorption  tedmique;  direct  aspiration, 
in  "Methods  of  Chemical  Analysis  of 


Water  and  Waste,"  MeUiod  272.1. 
March  1983.  U.S.  EPA,  EMSL 

{2)  Method  272.2— Atomic  absorption: 
graphite  furnace  technique,  in  "Methods 
of  Chemical  Analysis  of  Water  and 
Waste,"  Method  272.2,  March  1983, 
U.S.  EPA.  EMSL. 

(3)  Method  200.7— Inductively 
coupled  plasma  technique,  entitled 
"Determination  of  Trace  Elements  in 
Water  and  Wastes  by  Inductively 
Coupled  Plasma — Atomic  Emission 
Spectrometry,"  April  1991,  Revision 

3.3,  U.S.  EPA,  EMSL 

(4)  Method  200.8-teductively 
coupled  plasma;  mass  spectrometry 
technique,  entiUed  "Determination  of 
Trace  Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — ^Mass 
Spectrometry,"  April  1991,  Revision 

4.4.  U.S.  EPA,  EMSL 

(5)  Method  200.9 — ^Atomic  absorption: 
platform  technique,  entitled 
"Determination  of  Trace  Elements  by 
Stabilized  Temperature  Graphite 
Furnace  Atomic  Absorption 
Spectrometry,"  April  1991,  Revision 
1.2,  U.S.  EPA,  EMSL 

(C)  Sulfate— {1)  Method  300.0— Ion 
chromatography  technique,  in  "Methods 
of  Chemical  Ancdysis  of  Water  and 
Waste,"  Method  300.0,  March  1983. 
U.S.  EPA.  EMSL. 

[2]  Method  375.1- Automated, 
chloranilate  technique,  in  "Methods  of 
Chemical  Analysis  of  Water  and  Waste." 
Method  375.1.  March  1983.  U.S.  EPA, 
EMSL. 

[3]  Method  375.3— Gravimetric 
technique,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 

375.3,  March  1983,  U.S.  EPA,  EMSL 
[4)  Method  375.4— Turbidimetiic 

technique,  in  "Methods  of  Chemical 
Analysis  of  Water  and  Waste,"  Method 

375.4,  March  1983,  U.S.  EPA,  EMSL 

Dated:  April  29, 1993. 
Michad  E.  Taylor. 
Deputy  Commissioner  for  Policy. 
[PR  Doc  93-18556  Filed  ft-3-93;  8:45  am] 
■tUMQ  coot  41M-M-# 


VOL 

5  8 


ISS 


AG 


19  93 


UMI 


Rea 


INFORiy 

Index,  fi 
Public  b 
Correcti( 
Docume 
Machine 

Cod*  of 

Index,  fi 
Printing 

Laws 

Public  L 
Additioi 

Prosldei 

Executi\ 
Public  P 
Weekly 

Th«Un» 

General 
Oth«r& 

Data  bas 
Guide  tc 
Legal  stt 
Privacy 
Public  L 
TDD  for 


ELECn 

FreeEle 
Law  nui 
a  list  of 


FEDERi 

41023-41 
41171-41 
41419-41 


Reader  Aids 


Federal  Reguter 
Vol.  58.  No.  148 
Wednesday,  August  4,  1993 


INFORMATIOM  AND  ASSISTANCE 


Index,  finding  aids  &  general  information  202-923-5227 

Public  Inspection  desk  S23-S21S 

CoTTection»'to  published  documents  923-S237 

Document  draining  information  523-3187 

Machine  readable  docimients  523-3447 

Cod*  of  Federal  Regulation* 

Index,  finding  aids  ft  general  infoiination  523-5227 

Printing  schedules  523-3419 

Lanv* 

Public  Laws  Update  Service  (numbers,  dates,  etc)  523-6641 

Additional  information  523-5230 

PrasMantial  Documents 

Executive  orders  and  proclamations  -  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Ck>mpilation  of  Presidential  Documents  523-5230 

The  United  States  Qovemment  Manual 

General  information  523-5230 

Other  Servicee 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

L^al  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


ELECTROfNC  BULLETIN  BOARD 

Free  Electronk  Bulletin  Boerd  service  for  Public     202-275-1538, 


Law  nimibers.  Federal  Register  finding  aids,  and 
a  list  of  Clinton  Administration  officials. 


or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 


41023-41 170 2 

41 1 71-41 420 _ 3 

4141»-41620 4 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separatety  a  List  of  CFR  Sections  Affected  (LSA),  which 
Hsts  parts  and  sections  affected  by  documents  published  since  the 
mt^uon  date  of  each  title. 

3  CFR 


.41169 


6563.... 
5CFR 


.41193 


Ch.21 

7  CFR 

319 „ 41124 

944 41124 

121 1 41023 

1728 41394 

1755 — _..... 41394 

3015 41410 

3051 „...„ 414102 


800 41439 

121 1 _ 41203 

9CFR 

318 41138 

320 41138 


82 41048 

92 41204 

10  CFR 

766 41160 

f*TopoMd  Rules: 

12 _....41061 

766 41 1 64 


12  CFR 

703 


.41419 


14  CFR 

39 41172.  41174,  41175, 

41177.41179,41419,41421 
71 41181 


39 ,...41066, 

41210,  41441,  41442,  41444 

71 „ 41211,41212 

73 41214 

255 41068 


15  CFR 

30 


.41422 


296 41069 

500 41215 


16  CFR 
306 


.41356 


18  CFR 

36 


.41074 


19  CFR 

4 

122 



41422 

41422 

20  CFR 

416 

41181 

21  CFR 

73 

74     

210 „. 

.41024,41182.41183 

41183 

41348 

211 

.    41348 

520 

524 



41024 

.- 41024 

fll  II  w -* 

rrapoesa 
103 

IMse: 

41612 

23  CFR 

1200 

1204 

1205.... 

™~~~— 

41025 

41025 

41025 

24  CFR 

SO 

41328 

200 

...41328 

203 ~. 

41328 

204 „. 

791 



41328 

41426 

PfOpOMd 

200 

Rulse: 

41445 

28  CFR 

16 

■•■••••••■••< 

41038 

30  CFR 

914 

41039 

31  CFR 

PrapOMQ 
209 

IMee: 

41448 

33  CFR 

100 

175 

181 

— 

41428 

41602 

^      .    41602 

PrapoMd 
100 

Rulse: 

41448 

38  CFR 

PrapoMQ 
21 

Rules: 

41325 

40  CFR 

52 

..„ 41430 

141 

186 



41344 

41430 

flMiiiBinaaii 

rfOpOWB 

52 

:    ; 

Iii 

.41218. 41451 
41452 

43  CFR 

3730- 



41184 

11 


3820- 
3830- 
3833- 
3850- 


44CFfl 


Federal  Regrter  /  Vol.  58.  No.  148  /  Wednesday.  August  4.  1993  /  ReaderAids 


.41184 
.41184 
.41325 
.41184 


351. 


45CfR 

301 

303 


41154 


.41432 
.41432 


46Cffl 

160 - 41602 

47CFR 

0 41042 

69 41184 

73  (5  document) 41045. 

41046 

76 41042 

49CFR 

531 41228 


552     .  „ 41077 

571 41078 

50CFR 

17 41378.41384 

646 41438 

672 41438 

625 — ~ 41191 

672 41 1 91 

675 41325 


17 41231.41237 

226 41454 


UST  OF  PUBLIC  LAWS 

Not*:  Ho  public  bMs  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  trtdusion 
in  today's  Uat  of  Publie 
Laws. 

Lait  Lilt  Augmt  3,  1993 


ISS 


AG 


19  93 


UMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numtxrs  wth  the  date  ol  put>licatKin 
in  the  Federal  Register 


Superintendent  of  Documents  Subscriptions  Order  Form 


ftoet  PiOCTssnj  Code 

*5351 


I 1    M.  Mlji^m  please  send  me  the  following  indicated  subscriptions: 

LJ  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I — I  Fiederal  Register  Inde.x-one  year  as  issued -$19.00  (FRSU) 


Charge  your  order. 
It's  easy! 


CtMigt  ordets  may  be  Maplioned  lo  ttw  GPO  cdcf 
dMk  m  (2021  783-3236  frotn  8  00  am  lo  4  00  p  m 
I  time.  Mcnday-Fnday  (euepi  hotxtayt) 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  lo  change. 


2. 


(Company  or  personal  name) 


(Additional  address/anention  line) 


(Street  address) 


X  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account        I     I    I    I     I    I    I    I  -  d 
LJ  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 
( ) 


1   1      1      1                            Mill 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mall  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9371 


(Rev.  10/92) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcti  Guide 

These  four  volumes  contain  a  connpilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Pablicatloiis  Order  Form 

ChargB  your  order. 
Its  Msy/ 
1>pe  or  Print  (Fonn  is  digued  for  typewriter  use.)  Td  Ita  your  ordcn  and  toquirte-Otl)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


*6%2 


Qty. 

Stock  Number 

Tide 

Price 
Each 

Ibtal 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

FREE 

Tbcalfor 

Publications 

(Company  or  personal  name) 


(Please  type  or  prim) 


(Additional  addressyattention  line) 


Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I"!! 


(Street  address) 


(City.  State,  ZIP  Code) 


L 


± 


(Dqrtime  phone  including  area  code) 

Mai  Older  to: 

New  Orders,  SvperintoMlcatariHicaaicnti 

ROBoi  371954,  nuOmt^  ^  mSQ-T954 


VISA  or  MasterCard  Account 

III        1        II    il 

1     1     1 

\    \ 

\    1 

\    \ 

Thank 

you  for 

your 

(Credit  card  expiration  date) 

order! 

(Signature) 


O    •  J '   ;  7 


Ord«f  Processing  Cod 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  of 

Presidential 
Documents 


MoDdty.  -UnMn  VS.  \i* 
Volumr  1'5— Nunbtr  4 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ordw  Processing  Code 

*6466 

DYES 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  order. 
It's  easy! 


Charge  ofders  rriay  be  lelepoonefl  to  me  GPO  order 
Ot%k  at  (202)  7B3-3238  trom  BOOam  to400pm 
eastern  time.  Monday -Ftxiay  (except  hoMays) 


please  enter  nny  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


D 


$96.00  First  Class 


n 


$58.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name). 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of 

Documents 

[H  GPO  Deposit  Account 


l-D 


(Street  address) 


(City,  State,  ZIP  Code) 


LJ  VISA  or  MasterCard  Account 


L 


) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 

(Signature) 
4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15256-79S4 


(R«v   1/93) 


id: 


NcwOnkfs,  SHpaintOMkntafDoaiiiicnts 
MX  Ba  371954,  nMbmt^  tk  152S»-7954 


(Signature) 


i)    n 


?f     !5^'  .t 


4.  Mail  To: 


19*2 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Um  It 


Announdng  the  Latest  Editkm 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  pfoctwmg  code: 

•6173 

I I  YES,  please  send  me  tf»e  folk^wing: 


c^"j 


ksisd 


Charge  your  order. 
IVtEasyl 
lb  fox  your  orders  (202)-512-2250 


copiM  ol  Tlw  FMcrat  RtgiMr-WlMt  NlaafMlHo«»1bUMlt.al  $7jOO  pw  copy.  Slocfc  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

I  Please  Choose  Method  of  Paymeiit: 

I    I  Check  Playable  to  the  Superintendent  d  Documents 

I    I  GPO  Deposit  Account        I    I    I    I    I    I | |  ~  | | 

I    I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


n 


I 


(City,  Stale,  ZIP  Code) 


(Credit  card  expiration  date)  Thank  yoU  for 

your  order! 


(Daytinie  phone  inchiding  area  code) 


(Authorizing  Signature) 


(Mn  1-99) 


(Pttrchaae  Order  No.) 
Magr  we  make  ymv 


i  YES    NO 

avaflaNetootfKrmikrt?  Q   D 


Mail  To:    New  Orders,  Superintendent  ci  Documents 
P.a  Box  371954,  Pittsburgh  PA  15250-7954 


4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Majrivemakeyowname/addrcaavaiUMciooiMriiiauenr  i i    i i 


f.u  BOX  i/co4,  nosouign  w\  i^zju-iyy^ 


UMI 


© 


Printed  on  recycled  paper 


VOL 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICRO-EDITION.     THIS  REPRODUCTION  IS 
MADE  FROM  THE  BEST  COPY  AVAILABLE. 


OFFICIAL  BUSI 
Penalty  for  priv 


8-5-93 
Vol.  58 


No.  149 


Thursday 
Augusts,  1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


#:4i:«::(i::4r9».«:«i(c*)tr««}|c:(c*«5- DIGIT       -48101 

A    FR'  SERIA300S   NOV      93      R 

SER.IAl_S    PROCESSING 

UNIV    MICROriLMC    INTL 

300    N    2EEB   RD 

ANN    ARBOR  MI       48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


VOL 

5  8 


ISS 


AG 


19  93 


UMI 


8-6-83 

Vol.  58 

Pages  t 


8-6-93 

Vol.  58       No.  149 
PagM  41621-41980 


Thursday 
Auqust  5.  1993 


LU 


F      ! 


c       I       & 


ar 


jS     L    I    ^ 

i  i 


n 


Pbdwal  Regjrtwr  /  Vol.  58.  No.  149  /  Thursday.  August  5.  1993 


FEDEIAL  lEGISTEK  Publiihad  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
tba  OCBca  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended:  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Govwnment  Printing  Office.  Washington.  DC 
30102. 


The  Federal  Begishr  provides  a  unitbrm  system  for  making 
available  to  the  public  regulatiims  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Fedcnral  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
•artier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Ragislar  as  the  official  serial 
publication  established  under  the  Federal  Register  Act  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Ragislar  shall  be 
fudicUlly  noticed. 

The  Federal  lagiatar  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
lagialar  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
lagialar.  Federal  Register  Index  and  List  of  CFR  Sections  Affscted 
(LSA)  tubacription;  the  microfiche  edition  of  the  Federal  Regieler 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37300.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
S4.S0  far  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  Internatiooal  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  cwder,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

Thera  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  r 


Hew  To  Cite  TUa  Publicatioa:  Use  the  volume  number  and  the 
page  numbv.  Example:  5S  FR  12345. 


SUBSCRIPTIONS  AND  GOPIES 

PUBLIC 

Paper  or  fiche 

202-713-323i 

Magnetic  tapes 

S1X-1S30 

Problems  with  public  sub 

Kriptions 

SlX-2303 

Slagle  capieaAack  copiaa: 

Paper  or  fiche 

783-323S 

Magnetic  tapes 

512-1530 

Problems  with  public  sin( 

iacopin 

512-2457 

PBDERAL  AGENCIES 

SiAacriptiow: 

Paper  or  fiche 

523-5243 

Magnetic  tapes 

512-1530 

Problems  with  Federal  agency  subscriptions 

523-5243 

altfHa^erdriBiasea. 

® 


Printed  M  ncyded  paper  coataiaiag  100%  post  coosuawr  waste 


m 


Contents 


Fadval  Register 
Vol.  58.  No.  140 
Thursday,  August  5,  1993 


Agricultura  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Ck>mmodity  Credit  Corporation 

Animal  and  Plant  Health  Inspection  Service 

PNOPOSEO  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-in-mouth  disease;  disease  status 
change: 
Chile,  et  al..  41643 

Centers  for  Diseaee  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
State  level  fatality  surveillance  and  field  investigations; 
NIOSH;  fatality  assessment  and  control  evaluation 
model,  41791 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Delaware,  41709 
Louisiana,  41709 
Oklahoma,  41709 

Commerce  Department 

See  I-'oreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  knpiementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Myanmar.  41737.  41738 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  support  levels — 
Peanuts,  41625 
PROPOSED  RULES 

Loan  and  purchase  programs: 
Price  support  levels — 
Feed  grain  acreage  reduction;  1994  program.  41641 

Customs  Service 

RULES 

Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
Norfolk  and  Newport  News,  and  Richmond-Petersburg. 
VA.  41633 

Defertse  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 

National  Reconnaissance  Office,  41679 
Stars  and  Stripes  newspaper  and  business  operations. 
41671 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs- 
Bilingual  vocational  instructor  training  program,  41918 
National  Institute  on  Disability  and  Rahid)ilitation 
Research — 
Rehabilitation  research  and  training  centers.  41910 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities:  arbitration  panel  decisions  under 
Randolph-Sheppard  Act.  41738, 41739,  41740. 
41741.  41742.  41743 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Southeastern  Power  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 

Bay  State  Gas  Co..  41761 
•  Jonan  Gas  Marketing  Inc.  41761 

Northern  Utilities,  Inc..  41761 

Tennessee  Gas  Pipeline  Co.,  41761 

Texas  International  Gas  k  Oil  Co.,  41762 

Environmental  Protection  Agency 

NOTICES 

Hazardous  waste: 
Municipal  solid  waste- 
North  Carolina,  4176S 
State  program  adequacy  determinations — 
Georgia.  41767 
Teimessee,  41768 
Meetings: 
Phosphoric  Acid  Production  Waste  Dialogue  Committee, 
41770 
Pesticide  registration,  cancellation,  etc.: 
Bonide  Products  Inc.  et  al.,  41770 
Union  Carbide  Chemicals  k  Plastics  Co.,  Inc.,  41776 
WipeOut  Cold  Sterilizing  Disinfecting  Solution.  41779 

Executive  Office  of  the  President 
See  Presidential  Documents 

Farmera  Home  Administration 

RULES 

Program  regulations: 
Business  and  industrial  loan  program  [Editor's  Note:  This 
document,  appearing  at  page  41171  in  the  Federal 
Register  of  August  3, 1993,  was  listed  under  the 
wrong  agency  in  that  issue's  table  of  contents.) 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Teledyne  Continental  Motors.  41645 

Federal  Communlcationa  Commission 

RULES 

Radio  stations;  table  of  assignments: 
California.  41638 
Tennessee.  41638 


IV 


Fadaral  Rogistar  /  Vol.  58.  No.  149  /  Thursday.  August  5.  1993  /  Contents 


Radio  •tatioDs:  table  of  assignments: 
Louisiana.  41681 
New  York.  41680 


Agency  information  collection  activities  under  OMB 
review.  41787.  41788 

F«d»ral  Deposit  ln«uranc«  Corporation 

Notices 

Meetings:  Sunshine  Act.  41848 

FMtorai  Boctlon  Commission 

Nonccs 

Meetings:  Sunshine  Act,  41848 

Fsdsral  Emsrgsncy  Managsmsnt  Agency 

NOnCES 

Disaster  and  emergency  areas: 
Kansas,  41788  | 

Federal  Energy  Regulatory  Commission 

Regional  transmission  groups:  policy  statement.  41626 

MOrOSEO  MILES  { 

Natural  Gas  Policy  Act: 
Electronic  Bulletin  Boards  Standards:  informal 
conferences.  41647 
NOTKCS 

Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Land  Management  Bureau.  41744,  41745 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co..  41 745 
Blue  Diamond  Power  Partners  L.P..  41745 
Central  Maine  Power  Co..  41745 
Dominion  Management  Argentina  S.A.,  41760 
National  Fuel  Gas  Supply  Corp..  41760 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Asotin  County.  WA.  41832 

-  i 
Federal  Maritime  Commleslon 

NOTICES 

Complaints  filed: 
Deppe  Linie  GmbH  k  Co..  41789 

FSdsfal  Railroad  Administration 

NOTICES 

Railroad  user  fees.  41832 

Federal  Retirement  ThrHl  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  41849 

Federal  Trade  Commissloii 

NOTICES  I 

Prohibited  trade  practices: 

Griffin  Bacal.  Inc..  41789 

Hasbro.  Inc.  41789         j 

Ri^t  Start.  Inc.,  et  al..  41789 

United  Weight  Control  Corp..  41790 

YKK  (U.S.A.)  Inc.  41790 

Hnenclel  Management  Service 

See  Fiscal  Service 


UMI 


Fiscal  Service 

M«OK>SEO  RULES 

Federal  agency  receipts  management,  disbursements,  and 
cash  management  improvements  fund  operation.  419^2 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Evanston  Insurance  Co..  41841 
Ranger  Insiuance  Co..  41841 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Dugong,  41688 

Hawaiian  hawk.  41684 

Royal  snail,  etc..  41690 

San  Joaquin  Valley  Orcutt  grass,  etc.  (eight  plants  from 
California).  41700 

Texas  ayenia,  etc..  41696 

NOTICES 

Endangered  and  threatened  spedes: 
Recovery  plans — 
Caesalpinia  kavaiensis,  etc.  (Kona  Dryland  forest 

plants).  41802 
Roan  Moimtain  bluet.  41801 
Meetings: 
Crystal  River  National  Wildlife  Refuge.  FL:  management. 
41802 
Privacy  Act: 
Systems  of  records.  41803 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 

Advisory  committees — 
List  update,  41635 
Organization,  functions,  and  authority  delegations: 

Center  for  Drug  Evaluation  and  Research,  41634 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Mammography  Quality  Assurance  Advisory 
Committee,  41793 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Florida — 
Group  Technologies  Corp.;  electronic/computer/ 
communication  equipment  plant,  41709 
Mississippi — 
Chevron  U.S.A.  Products  Co.;  oil  refinery.  41709 

General  Services  Administration 

RULES 

Federal  property  management: 

Supply  and  prociu^ment — 
Supply  sources  use  priorities.  41637 
NOTICES 
Environmental  statements;  availability,  etc.: 

Imperial  County.  CA;  border  station.  41791 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Health  Care  Rnancing  Administration 
See  Inspector  General  Office,  Health  and  Human  Services 
Department 


Federal  Register  /  Vol.  58.  No.  149  /  Thursday.  August  5.  1093  /  Ck)ntents 


Inspector  General  Office,  Healtli  and  Human  Servloee 

Depertinent 


nifflns: 


Program  exclusions;  list,  41794 

Interior  Depertment 

See  Fish  and  Wildlifo  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

intemetionel  Trede  Admlnlstretion 

NOTICES 
Antidumping: 
Acrylic  sheet  from  Japan,  41710 
Aluminum  rod  from  Venezuela,  41711 
Anhydrous  sodium  metasilicate  from  France,  41711 
Brass  sheet  and  strip  from — 

Japan,  41712 
Cadmium  from  Japan,  41713 
Candles  from  China,  41713 
Forged  stainless  steel  flanges  from — 

India,  41713 

Taiwan,  41716 
Forged  steel  crankshafts  from — 

United  Kingdom,  41719 
Industrial  phosphoric  add  &t>m — 

Belgium.  41721 
Pagers  from  Japan.  41720 
Pipe  fittings  from— 

Thailand.  41721 
Silicon  metal  from  Brazil,  41721 
Stainless  steel  wire  rods  from— 

Brazil.  41723 

Franca.  41726 

India.  41729 
Tapered  roller  bearings  from  Yugoslavia,  41732 
United  States-Canada  firee-trade  agreement;  binational  panel 

reviews: 
diold-rolled  caibon  steel  flat  products  from  Canada.  41733 
Corrosion-resistant  carbon  steel  flat  products  from 

Canada,  41733 
Cut-to-length  carbon  steel  products  from  Canada,  41734 
Hot-rolled  carbon  steel  flat  products  from  Canada,  41734 

intemetional  Trade  Commission 

Nonccs 

Import  investigations: 
Cordage  products  from  Costa  Rica  et  al.,  41804 
Magnetic  switches  for  coaxial  transmission  lines  and 
products  containing  same.  41805 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Tariffs  and  schedules: 
Payment  of  discounts  by  motor  carriers  of  property  to 
nonpayer  of  freight  charges.  41684 

NOTICES 

Environmental  statements;  availability,  etc.: 
Duluth.  Missabe  &  Iron  Range  Railway  Co.  et  al.,  41805 

Motor  carriers: 
Declaration  order  petitions- 
Yellow  Freight  System.  Inc.  of  Indiana.  41806 

Railroad  services  abandonment: 
Dakota.  Minnesota  ft  Eastern  Railroad  Corp..  41806 

Justice  Department 

See  National  Institute  of  Corrections 


NOTICES 

Pollution  control;  consent  judgro^w. 
Bond  Corp.  North  America  et  al..  41807 
Charles  GecHge  Trucking  Co.,  Inc.  41807 
Gershon,  Jerald,  et  al..  41807 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureeu 

NOTICES 

Closure  of  public  lands: 

California,  41799 

Oregon,  41800 
Motor  vehicle  use  restrictions: 

Oregon,  41800 
Oil  and  gas  leases: 

California,  41800 
Survey  plat  filings: 

Wyoming,  41800 
WiUidrawal  and  reservation  of  lands: 

Oregon,  41801 

Meritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  American  Bulk  Carrier  Corp..  41833 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  41804 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Tires,  new  pneumatic — 
18-  and  19-inch  tires  testing.  41638 
PROPOSED  RULES 
National  Traffic  and  Motor  Vehicle  Safety  Act;  fee 

schedule.  41681 
NOTICES 
Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee, 
41833 
Motor  vehicle  theft  prevention  standard: 
Passenger  motor  vehicle  theft  data  (1990-1991  CYs), 
41834 

National  Institute  for  Uteracy 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
State  literacy  resource  centers^ 
Adult  literacy  staff  development,  41962 
Interagency  performance  measurement  and  reporting 
systems,  41940 

National  Institute  of  Correctione 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Program  plan  (1994  FY).  41808 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Interoperability  testing  on  BACnet  communication 

protocol  implementations;  cooperative  research  and 
development  consortium,  41735 


VI 


Ftodaral  Ugblar  /  VoL  58.  No.  149  /  Thundxy,  August  5. 1903  /  GontenU 


Inventions.  Goveramflot-owriMd;  availability  for  licenaing. 
41736 

I 

I 


UMI 


Fisbenr  conservation  and  management: 

Gulf  of  Alaska  groundfish.  41640 
Nonccs 
Permits: 

Endangered  and  threatened  species,  41736.  41737 

NudMr  Ragulatory  ConuniMion 

Nonccs 

Environmental  statements;  availability,  etc: 

Nuclear  Fuel  Services.  Inc.,  41809.  41810 

Omaha  Public  Power  District.  41811 

Power  Authority  of  State  of  New  York.  41812 
Ragulatory  guides:  issuance,  availability,  and  writhdrawal. 

41813 
Applications,  bearings,  determinations,  etc.: 

Connecticut  Yankee  Atomic  Co..  41814 

Occupational  Safaty  and  Haatth  AdnUniatralkNi 

NOTICES  I 

Meetings:  ! 

Construction  Safiaty  and  Health  Advisory  Committee. 
41808 

Pafaonnal  ManaQamant  Offica 

NULES 

Pay  administration: 
Pay  advances  to  newly  appointed  employees.  41623 

PraaldanHal  Docuroants 

Special  observances: 
Helsinki  Human  Rights  Day  (Proc.  6584).  41621 

PubHc  HaaNh  Sarvica 

See  Centers  for  Disease  Control  and  Prevention 

See  Pood  and  I>ug  Administration 

Railroad  Ratiremant  Board 

NOnCES 

Railroad  Unemployment  Insurance  Act: 
Loan  repayment  from  railroad  unemployment  insurance 
account  to  railroad  retirement  account.  41814 

SacurWaa  and  Exchanga  Commission 

NOnCES 

Self-regulatory  oiganizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange.  Ina.  41814.  41817 

New  York  Stock  Exchange.  Inc.  41819 

Philadelphia  Stock  Exchange.  Inc.,  41821 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  41822 

Quest  for  Value  Fund.  Inc.,  et  al..  41826 

Texas  Employees  Tax  Exempt  Money  Market  Mutual 
Fund,  41830 

WNC  Housing  Tax  Credit  Fund  IV,  LP.,  et  aL.  41830 

Small  Buainaaa  Administration 

MOPOSED  ftULES 

Small  business  investment  companies: 
Definitions,  limited  paitnwships.  fees  and  interest 

charges,  etc.  41882 
Leverage,  participating  securities,  and  conditions 
•Cfocting  good  standing  of  licensees.  41852 


Southaastam  Powar  Administration 

NOTICES 

Cumberland  System  of  Projects;  powrer  marl»Ung  policy. 
41762 

Surfaca  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
State  standards  adoption  and  State  enforcement  activities: 
CFR  Parts  removed.  41936 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana.  41669 

Textile  Agreements  Impiemenlation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Capital  and  accounting  standards:  report  availability.  4iA41 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 
See  Fiscal  Service 
See  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  41840.  41841 

Uniformed  Services  University  of  the  Health  Sdancas  • 

NOTICES 

Meetings;  Sunshine  Act.  41849 

Veterans  Affairs  Department 

RULES 

Medical  beneHts: 

Presumptive  service  connection  for  diseases  resulting 
from  exposure  to  ionizing  radiation.  41635 
Vocational  rehabilitation  and  education: 

Training  and  rehabilitation  programs;  extension,  41636 


Separate  Parts  In  This  Issue 

Parti 

Small  Business  Administration.  41852 

Part  III 

Department  of  the  Treasury,  Fiscal  Service,  41902 

Part  IV 

Department  of  Education,  41910 

PartV 

Department  of  Education.  41918 

Part  VI 

Department  of  the  Interior,  Office  of  Surbce  Mining 
Reclamation  and  Enforcement.  41936 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Bcctronie  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


vm 


/  VoL  se.  No.  149  /  Thursday.  August  S.  IMS  /  Contents 


UMI 


SCFR 


CFR  PARTS  AFFECTED  M  THIS  ISSUE 

AounuMlw  M  of  Sw  P^rtv  dlMMd  MsniofMh  ctn  te  found  in  Sm 

' /ydi  Mciion  at  tw  and  ol  Wt  I 


.41021 
.41623 
.41625 
.41641 

.41643 


560 


7CFR 

1446... 


1413.... 

•  cm 


82. 


94 

ucfh 


107(2documanti). 
14  CFR 


....41643 


.41852. 
41882 


39 

18  CFR 

2. 


284 

19  CFR 

101 

21 

5.. 
14 

30  CFR 
718, 
720 
736 


.41645 

.JI1626 

41647 

...» 41633 

41634 

41635 


914 

SI  CFR 


206. 

32  CFR 


.41936 

41936 

.41936 

.41668 


.41902 


246 41671 

296_..>.. .........41 678 

38  CFR 

41  CFR 

101-26 41637 

47CFR 

73  (2  docunwnii) 41638 


73  (2  documtnli) 41680. 

41681 

49  CFR 

571 41638 

.41681 
.41684 

.41640 


594. 

1312-... 

SO  CFR 
672-  .... 


17  (5  documonli) 41684, 

41688. 41690. 41696. 41700 


41621 


FwlmJ  SagMw 
Vol.  58.  No.  149 
Thursday,  August  5,  Iwij 

Tide  3— 

The  President 


Presidential  Documents 


Proclamation  6584  of  August  1,  1993 
Helsinki  Human  Rights  Day,  1993 


By  the  President  of  the  United  SUtes  of  America 
A  Proclamation 

Since  its  inception  in  the  1970's.  the  Conference  on  Security  and  Cooperauou 
m  Europe  (CSCE)  has  been  the  premier  forum  in  which  the  ongoing  struiwle 
for  human  rights  and  the  dignity  and  worth  of  individuals  in  EuropSn 
nations  has  been  waged.  In  the  wake  of  the  instability  created  by  the  outbreak 
of  war  in  the  former  Yugoslavia,  the  CSCE  states  have  embraced  a  strategy 
of  preventive  diplomacy  as  a  way  of  resolving  differences  before  they  lead 
to  conflict.  The  CSCE's  approach  of  combining  a  strong  emphasis  on  human 
nghts.  preventive  diplomacy,  and  multilateral  action  is  an  example  of  tiie 
kind  of  foreign  policy  I  seek  to  pursue. 

Yet,  tiie  dire  sitiiation  in  tiie  former  Yugoslavia  gives  pause  to  tiiose  who 
want  to  believe  Uiat  tiie  CSCE's  principles  will  be  respected  in  nations 
emerging  fix)m  totalitarian  rule.  We  must  work  witii  tiiese  nations  in  order 
to  guide  them  toward  the  principles  we  hold  dear. 

^^1^^^**  ™*'*®  *  ™°^"  contribution  even  in  areas  of  instability  and 
conflict.  Through  conflict-prevention  missions,  monitoring  of  sanctions,  spon- 
sorship of  tiie  Nagorno-Karabakh  negotiations,  activities  of  tiie  High  Commis- 
sioner  on  National  Minorities,  and  tiie  energetic  program  of  the  Office  for 
Democratic  Institutions  and  Human  Rights,  participating  states  have  dem- 
onstrated tiieir  collective  political  commitinent  to  ti-ansform  CSCE  princioles 
into  reality.  *^        *^ 

As  we  grapple  witii  tiie  great  challenges  tiie  CSCE  faces,  we  reaffirm  our 
belief  tiiat  security  cannot  be  divorced  from  respect  for  human  rights  and 
the  democratic  process.  We  also  reaffirm  our  commitinent  to  tiie  advancement 
of  the  nghts  of  individuals,  for  it  was  individuals  who  stood  in  front  of 
tanks  and  tore  down  tiie  walls  tiiat  split  East  from  West.  Individuals  braved 
the  wrath  of  repressive  regimes  in  order  to  call  on  them  to  live  up  to 
their  CSCE  commitinents.  And  individuals  today  continue  to  stioiggle  to 
build  democratic  societies  at  peace  witii  tiieir  neighbors.  The  groundbreaking 
^u.  u°ii*^®  ^^  ^°  establishing  human  rights  and  otiier  standards  to 
which  all  CSCE  states  have  committed  themselves  has  permanenUy  sti-emjtii- 
ened  European  security. 

In  recognition  of  tiie  contiibutions  of  tiie  CSCE  toward  tiie  expansion  of 
human  rights,  tiie  Congress,  by  Senate  Joint  Resolution  111.  has  designated 
August  1,  1993,  as  "Helsinki  Human  Rights  Day"  and  has  requested  tiie 
President  to  issue  a  proclamation  in  observance  of  tiiis  day. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  tiie  United  SUtes 
of  America,  do  hereby  proclaim  August  1.  1993,  as  Helsinki  Human  Rights 
Day  and  reaffirm  the  American  commitinent  to  upholding  human  dignity 
and  freedom— principles  tiiat  are  enshrined  in  tiie  Helsinki  Final  Act.  As 
we  Americans  observe  tiiis  day  witii  appropriate  programs  and  activities, 
let  usremember  our  courageous  citizens  who  have  made  sacrifices  to  secure 
the  freedoms  tiiat  we  enjoy.  Ut  us  work  togetiier  to  encourage  respect 
for  human  rights  and  democratic  values  in  all  CSCE  states. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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TNs  section  at  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appwcapswy  ana  legii  enact,  inoei  oi  wncn 
are  keyed  to  and  codMad  In  tw  Code  of 
Federal  Regulatiorw,  wMch  is  puMahed  urtder 
SO  tWes  pursuwH  to  44  U.S.C.  1510. 

The  Code  of  Federal  RegulaHont  Is  eold  by 
the  Superkitendem  of  Documents.  Prices  of 
new  boolts  are  Msd  m  tte  Itst  FEDERAL 
REGISTER  Issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

RIN320ft-AE30 

Pay  Administration  (Q«n*ral); 
Advances  In  Pay 

AGENCY:  Office  of  Pnsonnel 
Management. 

action:  Final  rule. 

StMMARY:  The  Office  of  Personnel 
Management  {OPM)  is  isstiing  final 
regulations  on  advances  in  pay  for 
newly  hired  employees,  as  auUiorized 
by  section  107  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  and  E.O. 
12748  of  February  1, 1991.  Hie  head  of 
an  agency  may  provide  an  advance  in 
pay,  covering  not  more  than  2  pay 
periods,  to  a  newly  appointed 
employee. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  September  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  Perrini.  (202)  606-1413. 

SUPPLEMENTARY  INFORMATION:  On  March 
28, 1991,  OPM  published  interim 
regulations  to  implement  section  107  of 

the  Federal  Employees  Pay 

Comparability  Act  of  1990  (FEPCA) 
(Pub.  L.  101-509,  November  5, 1990). 
codified  at  5  U.S.C  5524a.  which 
provides  that  the  head  of  an  agency  may 
make  advance  payments  of  basic  pay. 
covering  not  more  than  2  pay  periods, 
to  any  individual  who  is  newly 
appointed  to  a  position  in  the  agency. 
(See  56  FR 12833.) 

The  60-day  public  comment  period 
ended  on  May  28, 1991.  Comments  were 
received  fitim  six  Federal  agencies  and 
one  labor  organization.  Comments,  as 
well  as  certain  modifications  and 
clarifications  of  the  interim  r^ulations, 
are  summarized  below. 


General  Comments 

One  agency  commented  that  the  time 
period  during  which  an  advance 
payment  may  be  made  should  be 
extended  to  the  first  60  davs  following 
appointment.  The  agency  believes  the 
additional  time  would  allow  an 
employee  more  time  to  assess  his  or  her 
financial  needs  and  would  be  more 
consistent  with  the  military  personnel 
system,  which  generally  permits  1 
month's  advance  pay  to  members  in 
receipt  of  orders  to  a  permanent  change 
of  station  (including  reserve  forces 
members  ordered  to  active  duty)  within 
the  first  60  days  of  arrival  at  the  new/ 
first  duty  station.  Another  agency 
recommended  that  the  time  period  for 
authorizing  an  advance  payment  be 
extended  to  at  least  30  days  following 
appointment  and  that  the  time  limit  for 
issuing  payment  be  tied  to  the  date  the 
authorization  for  payment  is  granted, 
rather  than  the  date  the  employee 
receives  the  first  regular  paycheck.  The 
agency  believes  new  employees  may  not 
realize  they  need  the  advance  paymmt 
until  a  week  (v  more  after  entering  on 
duty  and  that  many  agencies  cannot 
process  payments  before  the  date  of  the 
first  regular  paycheck. 

The  Yaw  does  not  provide  a  maximum 
time  limit  for  authorizing  an  advance 
payment.  The  purpose  of  an  advance 
payment  under  5  U.S.C  5524a  is  to 
provide  a  newly  appointed  employee 
payment  prior  to,  or  in  addition  to,  his 
or  her  first  regular  paycheck  to  assist  in 
paying  immediate  expenses  that  are 
normally  incurred  as  a  result  of  starting 
a  new  )ob  and/or  relocating  to  a  new 
geographic  area.  After  an  employee 
receives  his  or  her  first  regular 
paycheck,  the  need  for  an  advance 
payment  is  less  critical.  However,  OPM 
realizes  that  in  some  cases,  agencies 
may  need  additional  time  to  process 
advance  payments  and  newly  appointed 
employees  may  need  additional  time  to 
evaluate  their  financial  needs.  As  a 
result  of  the  agencies'  concerns,  OPM 
has  amended  the  regulations  to  extend 
the  maximum  time  limit  for  making  an 
advance  payment.  An  advance  payment 
may  be  made  to  a  newly  appointed 
employee  no  earlier  thui  the  date  of 
appointment  vdth  the  agency  and  no 
later  than  60  days  after  appointment  To 
ensure  that  employees  receive  an 
advance  payment  when  it  is  most 
needed,  OFM  encourages  agencies  to 
make  an  advance  payment  as  soon  as 


practicable  after  the  employee  is 
appointed  to  the  agency. 

Estimated  Deductions 

The  interim  regulations  stats  that  the 
maximum  amount  that  may  be 
advanced  is  the  amount  of  basic  pay  to 
which  the  employee  is  entitled  on  Uie 
date  of  appointment,  reduced  by  the 
amount  oi  any  applicable  allotments  or 
deductions  from  pay.  An  agency 
recommended  that  the  regulations  be 
revised  to  clarify  that  the  maximum 
amoimt  that  may  be  advanced  should 
not  exceed  the  amoxmt  estimated  to  be 
available  after  normal  deductions.  The 
agency  noted  that  the  actual  amount  of 
allotments  or  deductions  may  not  be 
known  until  normal  payroll  processing 
for  the  first  2  pay  periods.  Allowing  the 
use  of  estimates  would  greatly  expedite 
payment  of  the  advance  to  the  employee 
and  reduce  processing  costs. 

The  regulations  have  been  amended 
so  that  an  advance  payment  will  more 
closely  reflect  the  net  amoimt  of  pay  the 
employee  will  receive  in  his  or  her  first 
regular  paycheck.  Agencies  are 
instructed  to  reduce  the  gross  amount  of 
an  advance  payment  by  Uie  exact 
amoimt  of  each  applicable  deduction 
wherever  practicable.  In  some  cases, 
actual  deductions  are  required.  The 
Internal  Revenue  Service  (IRS)  has 
determined  that  an  advance  payment  is 
considered  to  be  income  at  the  time  of 
payment  and  is  subject  to  deductions  for 
Federal  Insurance  Contributions  Act 
(FICA)  tax  and  Federal  income  tax 
withholdings.  Agencies  must  determine 
the  exact  amounts  of  FICA  tax  and 
Federal  income  tax  withholdings  to  be 
subtracted  from  the  advance  payment 
In  a  memorandum  to  Federal  Personnel 
Directors  dated  August  3. 1992,  OPM 
provided  agencies  with  additional 
information  on  the  tax  consequences  of 
receiving  an  advance  payment 

In  most  cases,  actual  deductions  will 
not  be  made.  Estimates  may  be  used  for 
deductions  or  allotments  for  which  the 
agency  does  not  yet  know  the 
employee's  preferences— e.g.,  life  and 
health  insurance  premiums  and  Thrift 
Savings  Plan  contributions.  In  addition, 
since  OPM  accepts  deductions  for 
retirement  contributions,  health 
benefits,  and  life  insurance  premiums 
only  as  of  the  date  of  each  regular 
paycheck,  these  deductions  will  not 
actually  be  paid  to  OPhL  Rather,  the 
gross  advance  payment  will  be  reduced 
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M  though  tudi  deductions  ^ 
actually  made  so  that  the  computation 
of  the  advance  payment  approximates 
the  computation  of  the  employee's  first 
regular  paychedi  to  the  maximum 
extent  practicable. 

Use  of  Impraat  Fonda 

An  agency  asked  OPM  to  consult  with 
the  Department  of  the  Treasury  to  obtain 
authorization  for  use  of  imprest  funds 
by  Federal  agencies  to  make  advance 
payments.  We  contacted  the  Department 
of  the  Treasury's  Financial  Management 
Service  in  Kansas  City,  Kansas,  and 
learned  that  a  revision  of  the  Treasury 
Financial  Manual  has  been  drafted  to 
allow  agencies  to  use  imprest  funds  for 
advance  payments,  as  long  as  the 
advance  payment  is  consistent  with  5 
U.S.C  5524a.  The  revised  Treasury 
Finandd  Manual  is  expected  to  be 
published  at  the  end  of  June  1993. 
Agencies  should  contact  the  Kansas  City 
Financial  Management  Service  for 
additional  gmdtunca  on  this  matter. 

Definition  of  "Newly  Appointed** 
Employee 

An  agency  requested  that  excepted 
service  positions  be  included  under  this 
provision.  Section  S524a  of  title  5, 
United  States  Code,  provides  authority 
to  the  head  of  each  agency  to  make  an 
advance  payment  of  basic  pay  to  any 
"individual  who  is  newly  appointed  to 
a  position  in  the  agency."  lliis  broad 
authority  includes  employees  appointed 
to  the  excepted  service. 

Waiver  of  Repayment 

An  agency  asked  whether  an  agency 
head  may  wraive  any  dollar  amoimt  of 
repayment  of  an  advance  payment  if  the 
agency  head  determines  that  recovery 
would  be  against  equity  and  good 
conscience  or  against  the  public  interest 
criteria  established  by  the  agency. 
Neither  the  statute  nor  the  final 
regulations  place  any  limit  on  the  dollar 
amount  an  agency  head  may  waive 
under  5  U.S.C.  5524a. 

Definitioii  of  "Rate  of  Basic  Pay" 

In  the  interim  regulations,  the 
definition  of  "rate  of  basic  pay" 
included  annual  premium  pay  for 
standby  duty  under  5  U.S.C  5545(c)(1). 
The  labor  organization  commented  tliat 
the  rate  of  buic  pay  should  also  include 
annual  premium  pay  for 
administratively  uncontrollable 
overtime  (AUO)  work,  as  authorized  by 
5  U.S.C.  5545(c)(2).  The  intent  of  an 
advance  payment  is  to  provide  an 
amount  that  reflects  the  pay  the 
employee  will  receive  in  his  or  her  first 
regular  paychedc  If  annual  premium 
pay  has  DMn  authorized  for  a  specific 


position,  the  employee  will  receive  the 
appropriate  amount  in  his  or  her  first 
regular  paycheck.  OPM  has  modified 
the  definition  of  "rate  of  basic  pay"  to 
include  annual  premium  pay  for  AUO 
work. 

Prepayment  of  Balance  Due 

Section  550.204(c)(3)  of  the  interim 
regulations  reqiiires  agencies  to  notify 
an  employee  that  he  or  she  may  prepay 
all  or  part  of  the  balance  of  an  advance 
in  pay  at  any  time  before  the  money  is 
due.  The  labor  organization 
recommended  that  this  section  be 
supplemented  to  require  agencies  to 
induct  employees  on  where  and  how 
such  prepayments  can  be  made.  OPM 
agrees  and  has  amended  the  regulations 
to  indude  this  requirement. 

Payroll  Allotments 

The  labor  organization  commented 
that  §  550.2D4(d)  of  the  regulations 
should  eliminate  agency  dfiscretion  in 
establishing  procedures  for  payroll 
allotments  from  an  advance  payment. 
The  labor  organization  believes  that 
agencies  should  be  required  to  establish 
procedures  that  allow  allotments  from 
an  advance  payment  on  the  same  basis 
as  regular  pay.  Section  550.204(d)  is 
consistent  with  5  U.S.C.  5525,  which 
authorizes  the  head  of  an  agency  to 
establish  procedures  under  which  an 
employee  is  permitted  to  make 
allotments  and  assignments  of  amoimts 
out  of  his  or  her  pay  for  such  purpose 
as  the  head  of  the  agency  considers 
appropriate.  OPM  believes  modification 
of  §  550.204(d)  is  unwarranted. 

Recovery  Period 

The  interim  regulations  authorize  an 
agency  to  establish  a  recovery  period  of 
no  longer  than  13  pay  periods  for  each 
employee  to  repay  an  advance  payment. 
The  labor  organization  commented  that 
a  maximum  term  of  13  pay  periods  for 
repaying  an  advance  payment  is  far  too 
short,  since  it  may  result  in  deductions 
of  more  than  15  percent  of  an 
employee's  disposable  pay.  The  labor 
organization  commented  that  under 
these  drcumstances,  employees  would 
be  well  advised  to  invoke  the  salary 
offset  provisions  in  5  CFR  part  500, 
subpart  K,  which  limits  deductions  to 
no  more  than  15  percent  of  disposable 
pay  per  pay  period,  unless  a  larger 
deduction  is  requested  by  the  employee 
The  labor  organization  recommended 
that  the  regulations  be  amended  to 
include  a  requirement  that  agencies 
notify  an  employee  in  writing  of  his  or 
her  right  to:  (1)  Cap  a  payroll  deduction 
installment  at  15  percent  of -disposable 
pay,  and  (2)  volimtarily  request  any 
payroll  deductions  in  excess  of  this 


amount.  The  labor  organization 
commented  that  the  length  of  recovery 
periods  could  be  left  to  agency 
discretion  and  be  a  subject  of  bargaining 
between  agencies  and  their  exclusive 
representatives. 

OPM  calculated  that,  in  most  cases,  it 
would  take  slightly  more  than  13  pay 
periods  to  repay  the  maximum  payable 
net  advance  payment  if  no  more  than  15 
percent  of  disposable  pay  is  deduded. 
Limiting  the  deduction  to  a  maximum  of 
15  percent  of  disposable  pay  is 
consistent  with  the  salary  offset 
provisions  in  5  CFR  part  550,  subpart  K. 
Therefore,  OPM  has  amended  the 
interim  regulations  to  allow  an  agency 
to  establish  a  recovery  period  of  no 
more  than  14  pay  pericxls  to  repay  an 
advance  payment.  In  addition,  the 
recovery  period  has  been  amended  to 
begin  on  the  date  the  advance  payment 
is  made  to  the  employee,  rather  than  on 
the  date  of  appointment.  Shorter 
recovery  periods  may  be  established 
upon  written  request  by  an  employee. 
OPM  does  not  believe  a  longer  recoveiy 
period  is  warranted,  since  the  intent  of 
an  advance  payment  is  to  provide  a 
"loan"  to  an  employee  to  assist  in 
meeting  immediate  financial 
obligations.  Under  §  550.204(c)(1). 
employees  will  be  notified  of  their 
rights  imder  the  salary  offset  provisions, 
since  before  making  an  advance 
payment,  the  agency  must  provide  each 
employee  a  statement  indicating  how 
the  advance  payment  will  be  recovered, 
either  in  installments  under  agency 
procedures  for  payroll  deductions  or  by 
salary  offset  procedures  under  5  CFR 
part  550,  subpart  K. 

Miscellaneous 

A  new  paragraph  has  been  added  to 
%  550.203  to  clarify  that  the  head  of  an 
agency,  or  an  employee  appointed  to  a 
position  in  the  expedation  of  receiving 
an  appointment  as  the  head  of  an 
agency,  may  not  receive  an  advance 
payment  ujider  5  U.S.C.  5524a. 

The  definition  of  "newly  appointed" 
in  §  550.202  was  expanded  to  allow 
cooperative  education  (co-op)  students 
who  are  on  leave  without  pay  for  at  least 
90  days  pending  conversion  to  the 
competitive  service  to  receive  an 
advance  payment  when  they  receive 
their  first  {>ermanent  appointment  in  the 
competitive  service.  A  co-op  student 
may  receive  the  advance  payment  only 
if  he  or  she  has  repaid  any  former 
advance  in  pay  that  may  have  been 
received  upon  his  or  her  first 
appointment  in  the  Federal  service— 
i.e..  an  appointment  to  his  or  her  first 
work  session. 

Finally,  it  should  be  noted  that  OPM 
is  amending  $  550.202.  which  was 
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adopted  as  final  with  changes  on 
January  22, 1902  (57  FR  2431). 

E.0. 12291.  Federal  Regulation 

I  have  detennined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects  in  S  CFR  Part  5S0 

Administrative  practice  and 
procedure.  Claims.  Government 
employees.  Wages. 

Office  of  Personnel  Management 
Patrida  W.  Uttimora. 
Acting  Deputy  Director. 

Accordingly,  the  interim  regulations 
in  5  CFR  part  550,  subpart  B.  publidied 
on  March  28. 1991.  at  56  FR  12833.  as 
amended  by  final  rules  published  on 
January  22, 1992,  at  57  FR  2431.  are 
adopted  as  final  with  the  following 
changes: 

PART  S50-PAY  ADMINISTRATION 
(GENERAL) 

1.  The  authority  citation  for  part  550. 
subpart  B  continues  to  read  as  follows: 


SubfMrt 


In  Pay 


AndioHty:  5  U.S.C  5524a;  tecs.  302  and 

404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509). 
104  Stat  1462  and  1466,  respectively,  B.O. 
12748. 

2.  In  §  550.202,  the  definitions  of  , 
newly  appointed  and  rate  of  basic  pay 
are  revised  to  read  as  follows: 

(550.208    DcnnWona. 

Newly  appointed  means — 

(a)  The  first  appointment,  regardless 
of  tenure,  as  an  employee  of  the  Federal 
Government; 

(b)  A  new  appointment  following  a 
break  in  service  of  at  least  90  days;  or 

(c)  A  permanent  appointment  in  the 
competitive  service  following  a  period 
of  leave  without  pay  for  at  least  90  days 
received  after  termination  of 
emplo3ranent  in  a  cooperative  work- 
study  program  under  a  Schedule  B 
appointment  made  in  accordance  with 
§  213.3202  of  this  chapter,  provided 
such  employee  has  fully  repaid  any 
former  advance  in  pay  under  §  550.205 
of  this  part. 

Rate  of  basic  pay  meexa  the  rate  of 
pay  fixed  by  law  or  administrative 


action  for  the  position  held  by  an 
employee,  including  annual  premium 
pay  under  5  U.S.C  5545(c):  ni^t 
diniarential  for  prevailing  rate 
employees  under  5  U.S.C  5343(f);  a 
special  rate  established  under  5  U.S.C 
5305.  S  532.231  of  this  chapter,  or  other 
legal  authority;  and  locality-based 
comparability  payments  under  5  U.S.C 
5304,  any  applicable  interim  geographic 
adjustment,  special  rate  of  pay  for  law 
enforcement  officers,  or  special  pay 
adjustment  fm  law  enforcement  officers 
under  section  302, 403,  or  404  of  the 
Federal  Employees  pay  Comparability 
Act  of  1990  (Pub.  L  101-509). 
respectively;  but  not  including 
additional  pay  of  any  other  kind. 

3.  In  $  550.203.  paragraphs  (a),  (b). 
and  (c)  are  revised  and  paragraph  (e)  is 
added  to  read  as  follows: 

1550.203  Advances  In  pay. 

(a)  The  head  of  an  agency  may 
provide  for  the  advance  payment  of 
basic  pay.  in  one  or  more  installments 
covering  not  more  than  2  pay  periods, 
to  an  employee  who  is  newly  appointed 
to  a  position  in  the  agency. 

(bj  The  maximum  amount  of  pay  that 
may  be  advanced  to  an  employee  shall 
be  based  on  the  rate  of  basic  pay  to 
which  the  employee  is  entitled  on  the 
date  of  his  or  her  new  appointment  with 
the  agency,  reduced  by  the  amount  of 
any  allotments  or  deductions  that  would 
normally  be  deducted  from  the 
employee's  first  regular  paycheck. 

(c)  An  advance  in  pay  may  be  made 
to  an  employee  no  earlier  than  the  date 
of  appointment  with  the  agency  and  no 
later  than  60  days  after  the  date  of 
appointment 

•  •       •       •       * 

(e)  An  advance  in  pay  may  not  be 
made  to  the  head  of  an  agency  or  to  an 
employee  appointed  to  a  position  in  the 
expectation  of  receiving  an  appointment 
as  the  head  of  an  agency. 

4.  In  S  550.204.  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

1550.204  Agency  procedurea. 

•  •        •        •        • 

(€)••• 

(3)  A  statement  indicating  that  the 
employee  may  prepay  all  or  part  of  the 
balance  of  the  advance  payment  at  any 
time  before  the  money  is  due,  including 
instructions  as  to  where  and  how  such 
prepayments  may  be  made. 

5.  In  section  550.205.  paragraph  (b)  is 
revised  to  read  as  follows: 

iSSO.206   Raeovary  of  advances  In  pay. 

(b)  An  agency  shall  establish  a 
recovoy  period  for  each  employee  to 


repay  an  advance  in  pay,  but  no  agency 
may  establish  a  recovery  period  of 
longer  than  14  pay  periods  beginning  on 
the  date  the  advance  in  pay  is  made  to 
the  employee  under  §  550.203  of  this 
part.  If  a  longer  period  for  recovery  is 
necessary  to  avoid  exceeding  the 
limitation  on  deductions  described  in 
§  550.1 104(i)  of  this  part,  recovery  may 
be  accomplished  under  salary  ofbet 
procedures  established  under  subpart  K 
of  this  part.  Upon  wrritten  request,  an 
employee  may  elect  a  recover  period  of 
less  than  14  pay  periods. 

(FR  Doc  93-18567  Filed  8-4-^;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Pert  1446 
mN0560-A033 

Peanuta 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTKM:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
peanut  program  regulations  to  raise  to 
$2.00  per  net  ton  of  peanuts  the 
maximum  deduction  from  producer 
price  support  advances  that  may  be 
made  by  the  area  marketing  association 
for  the  Southwest  marketing  area,  as 
defined  in  the  regulations,  f(X'  related 
activities  of  the  association  outside  the 
price  support  program.  Such  deductions 
are  made  only  upon  prior  agreement  of 
the  producer  and  have  no  effect  on  the 
amount  ofjpublic  outlay  for  the  peanut 
program,  lliis  action  is  necessary  to 
provide  applicable  rules  for  1993 
through  1995  crops  of  peanuts  with 
respect  to  the  request  by  the  area 
marketing  association  for  the  Southwest 
area,  the  Southwestern  Peanut  Growers' 
Association  (SWPGA).  that  the 
Commodity  Credit  Corporation  (CCC) 
amend  the  regulations  to  increase  the 
deduction. 

DATES:  This  interim  rule  is  efiective 
August  5. 1993.  Comments  must  be 
received  on  or  before  September  7. 1993 
in  order  to  be  assured  of  consideration. 

ADDRESSES:  Send  comments  to  the 
Director.  Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  Washington,  DC  20013-2415. 
or  deliver  to  room  5750.  South  Building, 
14th  Street  and  Independence  Avenue. 
SW.,  Washington.  DC  All  written 
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cooiiiMOts  maivad  in  iaapoo»o  to  this 
reouast  will  ba  mada  availabia  for 
piwlk:  uispaction  in  room  5750.  South 
Building.  USDA,  batwaan  tha  hours  of 
8:15  •.!&.  and  4:45  p.in..  on  lagular 
wockdays. 

PON  RMVMCR  MRMMATKM  CONTACT: 
David  L.  Kinoannon.  Tobacco  and 
PaanuU  Division.  ASCS.  USDA.  P.O. 
Box  2415.  Washington.  DC  20013-2415. 
taiaphona  202-720-0152. 

iTION: 


ExacoUva  OrdariatSl 

This  interim  nila  has  bean  raviawed 
under  USDA  procaduros  established  in 
accordance  with  Executive  Order  12291 
and  has  been  classified  not  major 
because  it  does  not  meet  any  of  the  three 
criteria  identified  under  the  Executive 
Order.  This  action  %vill  not  have  an 
annual  effect  on  tha  economy  of  $100 
million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  to  compete 
with  focaign-basad  anter^Hises  in 
domestic  or  export  markets. 


Federal  Assistance  Program  1 

Tha  title  and  number  of  tha  Federal 
assistanoe  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are: 
Commodity  Loans  and  Purdiases — 
10.051. 

Regulatery  Flexibility  Act 

ft  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  CCC 
is  not  required  by  5  U.S.C  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  siibject  matter  of  this  rule. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovammantal  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  PR  29115  Qune  24. 
1983). 

Paperwork  Reduction  Act 

The  infarmatioa  ooUectioal 
requirsments  contained  in  tha 
regulations  at  7  CFR  part  1446  for  the 
peanut  price  support  program  ware 
approved  by  the  OfBoa  of  Management 
and  Budget  (OMB).  aa  raquirad  by  44 


U.S.C  chapter  35.  and  assigned  OMB 
control  numbers  0560-0006.  0560-0014, 
and  0560-0033.  This  interim  rule  does 
not  change  the  information  collection  as 
approved  by  OMR,  Send  coomients 
reoarding  this  burden  estimate  or  any 
otnsr  aspect  of  this  collection  of 
inforraatian,  including  suggestions  for 
reducing  this  burden,  to  USDA. 
€3eaianoe  Officer.  OIRM.  room  404  W. 
Washington.  DC  20250;  and  to  the  OMB 
Paperwork  Reduction  Project  (OMB 
0560-0006. 0560-0014.  or  0560-0033). 
Washington.  DC  20503. 

Background 

Regulations  at  7  CFR  1446.303(g)(5) 
permit  the  SWPGA.  for  peanuts 
produced  in  the  Southwest  area,  to  take 
a  deduction  from  producer  price 
support  proceeds  to  fund  SWPGA 's 
activities  not  related  to  price  support 
Such  deductions,  which  have 
previously  been  permitted  up  to  a 
maximum  of  $1.00  per  net  ton,  are 
allowed  only  upon  prior  agreement  of 
tha  producers.  Due  to  increased 
operating  costs  and  increased  activities, 
the  SWPGA  Board  of  Directors  directed 
the  association  management  to  petition 
CCC  to  allow  the  deduction  to  be 
increased  to  not  more  than  $2.00  per  net 
ton.  As  granting  the  request  will  not 
affect  public  outlays  for  the  program 
and  there  does  not  appear  to  be  any 
reason  to  deny  the  request,  it  has  been 
determined,  pending  public  comment, 
to  amend  the  regulations  accordingly. 

Some  producers  in  the  Southwest  area 
traditionally  have  peanuts  ready  to 
deliver  for  price  support  on  August  1. 
the  first  day  of  the  marketing  year  and 
the  first  day  price  support  is  available. 
Delaying  the  amendment  for  prior 
public  comment  would  likely  result  in 
the  final  rule  being  issued  afier  the 
beginning  of  the  crop  year  and  possibly 
after  some  producers  delivered  peanuts 
for  price  support.  For  that  reason  and 
sinc»  the  deduction  is  made  only  with 
prior  producer  approval,  it  has  been 
determined  that  such  delay  is  contrary 
to  the  public  interest  and  that  this 
interim  rule  should  be  issued  in  order 
to  permit  the  higher  deduction  for  all 
1993-crop  price  support  advances. 

Accordingly,  this  amendment  to  the 
peanut  regulations  is  issued  as  an 
interim  rule  with  a  30-day  comment 
period. 

List  ofSubjecto  in  7  CFR  Part  1448 

Loan  programs— Agriculture,  Peanuts. 
Price  support  programs.  Reporting  and 
recordkeeping  raquiremants. 

Warehouses. 

Accordingly.  7  CFR  part  1446  is 
amended  as  follows: 


PART1446— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  1446  continues  to  read  as  follows: 

AttllMrity:  7  U.S.C  13S9a.  1375. 1421  ei 
9eq.\  15  U.S.C  714b  and  714c. 

2.  In  7  (7R  1446.303(g)(5),  remove  the 
term  "$1.00"  and  add  in  its  place,  the 
term  "$2.00". 

Signed  at  Washington.  DC  on  August  2. 
1993. 
Brace  R.  Weber. 

Acting  Executiyo  Vice  President,  Comnwdity 

Credit  Corporation. 

IFR  Doc  93-187B2  Filed  a-2-93;  4:29  pml 
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DEPARTMENT  OF  ENEftGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

pocket  No.  RM93-a-000] 

Policy  ^atement  Regarding  Regional 
Transmission  Groups;  Policy 
Statement 

Issued  fuly  30. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DC^ 

ACTION:  Rule:  policy  statement. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  announcing  a 
general  policy  of  encouraging  the 
development  of  Regional  Transmission 
Groups  (RTGs),  and  providing  guidance 
regarding  the  basic  components  that 
should  be  included  in  RTG  agreements 
filed  with  the  Commission. 
DATES:  This  Policy  Statement  is  effective 
onjuly  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  G.  Macpherson,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  Telephone:  (202)  208-0921. 
SUPPI.EMENTARY  MFORMATKNI:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104, 941  North  Capitol  Street 
NE..  Washin^on,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
tests  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with,  a 
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modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  yoxir  communications 
soitwaie  to  use  300. 1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  wrill  be  available  on 
OPS  for  30  day*  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfiact  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  LaDom  Systems 
Corporation,  also  located  in  room  3104, 
041  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

Policy  Statement  Regarding  Regional 
Transmission  GnnqM 

I.  Background 

When  Congress  enacted  the  Federal 
Power  Act  (FPA)  in  1935,  it  declared  in 
FPA  section  201(a)  that  the  business  of 
transmitting  and  selling  electric  eneigy 
for  ultimate  distribution  to  the  public  is 
afiiacted  with  a  public  interest  and  that 
Federal  regulation  of  matters  relating, 
inter  alia,  to  the  transmission  of  electric 
energy  in  interstate  commerce  is 
necessary  in  the  public  interest.  16 
U.S.C.  824(a).  Congress  in  FPA  sections 
205  and  206  gave  the  Federal  Power 
Commission,  and  later  the  Federal 
Energy  Regulatory  Commission 
(Conunission),!  the  responsibility  for 
regulating  the  rates,  terms  and 
conditions  of  transmission  of  electric 
energy  in  interstate  commerce  by  public 
utilities.  16  U.S.C.  824d  and  e.  However, 
with  the  exception  of  certain  authority 
to  address  war  and  emeigency 
conditions  (now  the  responsibility  of 
the  Department  of  Energy),  16  U.S.C 
824a  (c)  and  (d).  Congress  did  not  give 
the  Commission  the  explicit  authority  to 
order  transmission. 

This  changed  in  1978  when  Congress, 
as  part  of  the  Public  Utility  Regulatory 
Policies  Act  (PURPA),  added  section 
211  to  the  FPA,  whidi  gave  the 
Commission  general  authority  to  order 
electric  utilities  to  provide  transmission 
to,  inter  alia,  other  electric  utilities.' 
However,  section  211  of  the  FPA,  as 
enacted  in  PURPA.  was  largely  unused 
because  the  Commission  could  only 
order  transmission  if  the  Commission 
determined  that  the  order  "would 
reasonably  preserve  existing 
competitive  relationships." 

The  Eneigy  Policy  Act  of  1992 
(Energy  Policy  Act)  has  significantly 
expanded  the  Commission's  authority  to 


order  transmission  services  under 
section  211.s  As  amended  by  the  Eneigy 
Policy  Act.  section  211  now  gives  the 
Commission  authority,  upon 
application,  to  order  transmitting 
utilities,  as  defined  in  section  3(23)  of 
the  FPA,  to  provide  transmission  to 
electric  utilities.  Federal  power 
maiiceting  agencies,  or  any  other  person 
generating  electric  eneigy  for  sale  for 
resale,  if  such  action  vml  not 
unreasonably  impair  reliability  and  will 
be  in  the  public  interest.  Section  211 
allows  the  Commission  to  order  entities 
that  are  not  subject  to  section  205 
jurisdiction  to  provide  transmission, 
and  the  Commission  has  authority  to 
review  the  rate  charged  by  such  an 
entity  ptusuant  to  a  section  211  order 
under  the  standards  of  section  212. 

During  the  final  stages  of  Congress' 
consideration  of  the  &iergy  Policy  Act. 
which,  as  noted  above,  significantly 
expanded  the  Commission's  authority  to 
order  transmission  upon  application, 
representatives  of  the  electric  utility 
industry  and  other  interest  groups 
presented  "consensus"  Regional 
Transmission  Group  (RTG)  *  legislation 
for  consideration.  The  consensus 
proposal  would  have  explicitly  required 
the  Commission  to  "certify"  RTGs 
meeting  certain  statutory  criteria. 
Included  among  the  criteria  were 
requirements  for:  Broad  membership:  an 
obligation  for  a  member  transmission^ 
owning  utility  to  wheel  power  for 
others,  including  an  obligation  to 
upgrade  its  system  or  build  new 
raidlities;  coordinated  regional 
transmission  planning  and  information 
sharing:  and  fair  procedures  for 
decision-making  and  for  dispute 
resolution.  Under  the  proposal,  an  RTG 
that  met  these  (and  other)  standards  for 
Commission  certification  would  have 
been  entitled  to  have  its  decisions 
receive  some  degree  of  deference  bom 
the  Commission  (consistent  with  the 
FPA).  Moreover,  the  Commission  would 
have  been  required  to  afford  some 
degree  of  deference  to  the  decisions 
reached  through  dispute  resolution 
procedures  contained  in  an  RTG 
agreement.  The  rates  charged  for 
transmission  by  non-public  utilities 
(i.e..  entities  not  otherwise  subject  to 
Commission  rate  jurisdiction)  would 
have  had  to  meet  the  substantive  FPA 
rate-making  standards  and  would  have 
been  subject  to  suspension  and  refund 
as  if  they  were  subject  to  sections  205 
and  206  of  the  FPA  The  consensus 


proposal  set  forth  procedures  for  the 
Commission  to  impose  conditions  on 
certification  of  RTGs,  if  necessary,  and 
to  exercise  continuing  oversight 
Certification  was  to  be  denied  if  all  the 
affected  state  commissions  unanimously 
objected  to  c«tification.  The  consensus 
proposal  was  presented  after  the 
conferees  had  voted  on  the  provisions  of 
the  H.R.  776  Conference  Repwt  afiiscting 
electric  power  regulation  and  was  not 
included  in  the  bill.s 

On  November  10, 1992,  the 
Commission  issued  a  Request  for  Public 
Comments  on  the  consensus  proposal 
and  solicited  comments  cm  how  the 
consensus  proposal  could  be  adapted 
into  a  proposed  rulemaking  that  would 
address  Commission  consideration  of 
RTG  agreements  affscting  matters 
subject  to  Commission  jurisdiction.*  We 
received  100  comments  from  a  wide 
variety  of  commenters.  Most  of  the 
commenters  supported  the  concept  of 
RTGs.  However,  the  comments 
presented  differing  views  of  exactly 
what  an  RTG  should  be  and  do.' 

The  Commission  believes  that  RTGs 
can  be  alternative  vehicles  for  attaining 
the  same  goals  inherent  in  the  new 
section  211:  Pnunoting  competition  in 
generation,  improving  efficiency  in  both 
short-term  and  long-term  trading  in  bulk 
power  markets,  and  reducing  the  cost  of 
electricity  to  consumers.  RTGs  can 
provide  mechanisms  for  encotuaging 
negotiated  agreements  and  resolving 
transmission  issues  without  resorting  to 
the  procedures  under  sections  211  and 
213  of  the  FPA.*  As  such,  RTGs  should 
reduce  the  need  for  potentially  time- 
consuming  and  expensive  litigation 
before  the  Commission.  To  that  end,  the 
Commission  is  announcing  a  general 
policy  of  encouraging  the  development 
of  RTCs.  and  providktg  guidance 
regarding  the  basic  components  that 
should  be  included  in  RTG  agreements 
filed  with  the  Commission. 


1 S00  DaptrtBMDt  of  BMnr  Orguiisaiiaa  Act.  42 
V.SJC.  7171. 

*  All  public  uttUtiaB,  H  definad  in  the  FPA.  an 
•iMtric  uttUtiw  M  (MliMd  ia  the  FPA.  Howwrw, 
•loctric  nUlitiw  iadwte  (BattM  that  m  not  public 
niilitia*.  ncfa  a*  ooopwaUva  and  monidpal 
utiUtiaa. 


•Pub.  L.  102-«Sa.  106  Slat  2776  (1992). 

4  Hie  Coouniiaiai  definas  an  RTG  at  a  vohmtify 
otganiiatlOB  of  tian«nitt«ioo  owmw,  Iranwnltaion 
man.  and  otbar  aniitlaa  intended  in  coordinating 
trannniMion  plaaning  (and  expansion),  opeiation 
and  uae  on  a  regional  (and  intenegional)  batit. 


■  Sea  138  Cong.  Rac  S.17316  and  S.17,620-22 
(daily  ad.  Oct  8, 1992). 

•61  FERC  161,232  (1992). 

^  As  ditcuMed  infra,  the  CoauttiMlon  it  adopting 
a  general  ttatentant  of  policy  ratber  tban  a  detailed 
nUe.  The  comments  tulanitted  in  this  docket  have 
provided  •  very  thorough  discussion  of  the  issoee. 
However,  we  discuss  below  only  thoee  oonunenis 
that  are  relevant  to  this  Policy  Statement. 

•  As  the  Commission  staled  in  iU  recant  Policy 
Statement  regarding  good  fiith  requests  for 
transmission  sacvioet  and  responses  by  transmitting 
utUities  undar  sections  211  and  213:  "wa  believe 
that  as  a  policy  matter  sections  211(a)  and  213(a) 
should  be  implemented  in  a  manner  wfaic^ 
encourages  negotiation.''  The  Coaomisaion  also 
stated  that  its  "guidelinea  are  broad  enough  to 
encourage  individual  initiative  and  negotiation 
within  a  flaxible  fcamawotk.  leading  to 
aoconmodations  that  will  eooourage  optimum 
aocatt  to  this  country's  transmission  system."  58  FR 
38964. 3896S-66  Quly  21. 1993). 
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n. 

ATheExptci0dBen8filMofRTC§ 

A  primary  puipoM  of  RTGf  is  to 
fKilHale  tba  piovisian  of  transmissioii 
swIoM  to  polaotial  ussts  aod 
vQimlarily  to  Tssohfo  disputes  over  the 
provirion  off  such  ssrrioss.  We  beUeve 
that  KTGs  can  address  disputes  over 
lisussfiiMiiei  issaas  in  a  mannar  that 
aatiafias  the  statmory  standards  of  the 
FPA,  snd  can  minlmiaa  appUcatians 
seeking  Coaonissian  ordns  for 

I  ssrricas  under 


211. 

Properly  ftmctioning  RTGs  will 
the  public  intenst  by  anahUng  the 
menBat  for  electric  power  to  operate  in 
a  BMire  cxmipatitjys,  and  thus  more 
elBciSBt  BMonsr,  snd  by  providing 
coordinated  regional  planning  of  tha 
transmission  mrstam  to  essurs  that 
system  capabintiss  are  adequate  to  meet 
syilem  demands.  They  will  decreese  the 
delays  thst  era  inharsnt  in  the 
regulatory  procew.  resulting  ina  more 
market  retponsi  ye  industry.  RTGs  msy 
also  significantly  enhance  ragional 
transmission  plsnning  by  providing  a 
merhanism  far  coooeration  among  state 
commissions  and  the  utilities  they 
remilate. 

Regional  transmission  needs  vrill 
change  as  the  generation  Mctor  becomes 
more  competiSve,  thereby  affecting 
many  more  companies  than  in  the  past 
Since  RTGs  bring  together  both 
tzansmittiii^utilitias  and  their 
customers  (snd  potential  customers)  in 
s  legian.  they  csn  provide  s  means  for 
rompenies  to  ooordinate  their 
transmission  plsnning  more  efiectively, 
svoid  costly  duplication  of  facilities, 
snd,  in  omjunction  with  their 
respective  state  commissions,  find  more 
efficient  solutions  to  region*wide 
problems.  This  is  critical  because  the 
transmissian  network  is  highly 
interconnected;  thus,  the  actions  of  one 
party  often  affect  many  others. 

Many  transmission  issues  (e.g..  loop 
flow)  are  hi^ily  technical.  As  nr  as 
possible,  those  with  technical  aimertise 
•hould  resolve  sudi  issues  directly. 
RTGs  can  brina  together  the  tedmical 
experts  from  all  interested  parties  to 
address  tedmical  issues  directly.  TUs 
promises  to  be  mora  productive  than 
using  traditional  regulatory  apfwoaches, 
whioi  lend  to  foroe  peitias  to  polariae 
their  positions,  as  tM  primary 
medaanisms  for  resohang  disputes. 

As  the  generation  sectcv  continues  to 
becooM  OMxe  competitive,  the  industry 
will  have  many  new  opportunitiee  to 
trade  power.  ftTGa  can  provide  a  forum 
in  which  planning  data  and  othm  uaehil 
inlormation  can  M  compiled  snd 


exchanged.*  They  can  also  provide  a 
forum  tor  parties  to  find  workable  ways 
to  conduct  business  with  eadi  other. 
RTGs  can  develop  procedures  that  make 
transactions  efficient  for  all — for 
example,  through  region-wide  trading 
systems  based  onetobtronic  bulletin 
bouds.  In  shmt.  RTGs  promise  effident 
and  esq^wditious  solutions  to  problems 
that  may  stem  from  9xpandoa 
transmission  access. 

B.  Recent  Osveiopments— IVhy  the  lime 
b  Kpefor  Commission  Action 

During  the  time  since  the  Commission 
issued  ^  request  for  public  comment 
on  the  omsenstts  RTG  proposal,  there 
has  been  considerable  activity  in 

various  legions  of  the  country  

concenaing  tlie  development  of  RTGs. 
For  example,  utilities  in  New  England. 
CaUfomia.  the  upper  Midwest,  and  the 
Southwest  and  Northwest  regions  of  the 
United  StatMthave been  actively 
negotiating  RTG  agreements."  Utilities 
in  other  r^ons  also  may  be  considering 
such  agreements.  All  of  these  regions 
diOar  with  regard  to  generating  resource 
mix,  transmission  system  integration, 
and  existing  instituUonal  frameworks.  ** 
These  fiurton.  among  others,  can  affed 
the  resolution  of  planning,  access,  and 
operational  issues  important  to  RTG 
agreements.  Differences  in  important 
regional  charaderistics  suppowt  the 
view,  expressed  by  many  in  written 
comments  on  the  consensus  propossl, 
that  considerable  flexibility  is  needed  in 
forming  RTGs. 

Although  considerable  activity  is 
already  underway  in  various  parts  of  the 
country  toward  creating  regional 
transmissian  organizations,  recent 
events  in  some  of  the  more  advanced 
negotiations  indicate  difficulties  in 
reaching  fiiul  agreements.  Recent  public 
reports  from  both  California  and  New 
England  indicate  that  negotiations  in 


•A«  th*  ComBiuioB  noted  ia  ito  NoUc*  of 
rropowd  KnltnaUiig  proposiiig  to  laplonMnt  dw 
infonMUott-cottvctfon  raquinnMnt  In  mcUoo  213. 
making  aon  iafonnation  avaiUbIa  will  tapro«« 
afficieocy.  aspadita  iwgortatioiia.  and  ladiioa  Iha 
miinb«tof»acMon211appltcaKoiw  NawKaporttm 
RaquinoMBU  Undar  tha  Faderal  Powar  Ad  and 
Changai  to  Fonn  Na  FSRC-714.  Propoaad 
°t'— Tn'-Yi.  IV  FBRC  SWt.  a  Rag*.  132,493  (t9S». 
58  FR  17.S44  (April  S.  1093). 

MFar  auMipla^  Uw  SoMlhwatt  Poww  Pool  ia 
ooosidaring  STC-Uka  ralotiBt  ia  iia  VUkMi 
SMMaam  of  Novanbar  1992.  Tha  Waatam 
AaaodaikMi  lor  T>iiiBiwkiii  Sjfilauu  Coordinatiofi 
r  Baifand  PiNwar  Pool  ata  djo 
itoionBRTCa. 


UMI 


«  For  auoipto.  in  New  fiigbnd.  NEPOOU  a 
ontntly  diapalchad  pool,  aad  in  Um  iippar 
Midwart.  MAPP.  a  aoo-canlrally  ditpatchad  bMl 
highhr  rnwdinKad  pool,  both  utmdf  ptovida  lor 
■%BacaHl  dMiiag  of  iaatdDad  and  opmliag 
I  of  gnaralioa  taaouicaa.  Anjr  XTC  in 
I  dawlop  aa  a  f oaapliwil  to  ' 


both  of  these  regions  have  failed  to 
come  to  closure.  The  impasse  may  be 
due.  in  part,  to  parties'  decisions  to 
delay  commitment  to  the  RTG  process 

Ending  action  by  the  Commission.  The 
uance  of  this  Policy  Statement  is 
intended  to  provide  sssuranoe  that  the 
Commission  encourages  these 
collaborative  efforts  and  to  provide 

Sidance  as  to  the  basic  components 
It  should  be  induded  in  jurisdictional 
RTG  agreements. 

In  issuing  this  Policy  Statement,  tha 
Commission  emphasizes  that  it  intends 
to  use  its  new  transmission  authority  to 
ensure  that  electric  generation  markets 
can  become  fully  competitive.  However, 
there  are  sevtMs!  reasons  why  we  believe 
that  RTGs,  as  opposed  to  case-by-case 
determinations  by  this  Commission. 
offer  the  potential  to  be  more  effedive 
and  effident  in  dealing  with  the 
complex  issues  that  arise  as  result  of 
expanded  transmission  access.  First,  by 
including  and  addressing  the  needsof 
all  transmission  usere  in  a  region.  RTGs 
can  use  the  technical  expertise  of  the 
industry  to  the  benefit  of  all  parties. 
RTGs  can  provide  a  forum  for  resolving 
difficult  tedmical  issues  relating  to 
transmission  system  operation  and 
planning  in  a  rair  and  non- 
discriminatory manner  that  %vill  benefit 
all  partidpants.  Second.  RTGs  can 
provide  a  practical  means  for 
collaboration  between  the  industry  and 
its  regulatora  at  both  the  state  and 
Federal  levels.  As  discussed  below, 
consultation  and  cooperation  with  state 
regulatory  authorities  are  critical  to  the 
timriy  and  effident  provision  of 
transmission  services.  Third,  consensual 
resolution  of  issues  involving 
transmission  in  interstate  commerce, 
consistent  with  the  FPA.  can  lead  to 
enhanced  efficiency  in  both 
transmission  snd  generation  and  can 
redube  eiqpensive  and  time-consuming 
litigation  before  the  Commission  and 
possibly  state  regulatory  authorities. 

It  is  important  to  recognize  the 
Commission's  limited  authority  in  the 
development  and  success  of  RTGs. 
RTGs  are  purely  voluntary  assodations 
of  transmission  owners,  users,  and 

othen  with  differing  interests. 

Therefore,  the  formation  of  an  RTG,  by 
itself,  does  not  insulate  its  transmitting 
utility  members  from  proceedings  under 
FPA  section  211.  However,  RTGs  that 
succeed  in  accommodating  all  parties* 
interests,  so  that  memben  do  not  feel 
the  need  to  resort  to  sedion  211.  will 
meet  the  goals  intended  by  the 
Commission  in  issuing  this  Policy 
Ststement  In  addition,  the  Commission 
will  afford  an  appropriate  degreeof 
defarenoe  to  decmons  under  an  RTG^ 
depending  on  the  degree  to  which  an 
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RTG  agreement  mitigates  the  market 
power  of  transminion  owners  and 
provides  forjair  decision-making.  The 
success  of  RTGe  Mrill  be  determined  less 
by  the  Commission's  approval  of  RTG 
agreements  than  by  the  consensual 
resolutions  negotiated  by  the  members. 

C.  Minimum  Components  for  PTG 
Agreements 

The  Commission  does  not  have 
authority  to  "certify"  RTGs.  Hotvever, 
under  section  20S(c)  of  the  FPA,  public 
utilities  must  file  with  the  Commission 
the  classifications,  practices,  and 
regulations  affiecting  rates  and  charges 
for  any  transmission  or  sale  subject  to 
the  Commission's  jurisdiction,  together 
vrith  all  amtracts  which  in  any  manner 
affect  or  relate  to  sudi  rates,  diarges, 
classifications,  and  services.  Thus,  a 
governing  agreement  or  other  RTG- 
related  agreement  that  in  any  manner 
affects  or  relates  to  jurisdictional 
transmission  rates  or  services  must  be 
approved  or  accepted  by  this 
Commission  as  just,  reasonable,  and  not 
unduly  discriminatory  or  preferential 
under  the  FPA."  Accordingly,  in 
addition  to  adopting  a  general  policy  of 
encouraging  the  development  of  RTGs, 
we  believe  it  is  also  important  to 
provide  guidance  regarding  the  basic 
components  that  should  be  included  in 
RTG  agreements  in  order  to  satisfy  FPA 
reouirements. 

'Tbe  ejqierience  drawn  from  the  RTGs 
developing  in  various  areas  of  the 
country  indicates  that  there  is  a  need  for 
flexibility  in  forming  these  voluntary 
associations  and  the  agreements  that 
govern  them,  in  order  to  reflect  specific 
geographic,  operational,  historical,  or 
other  circumstances  of  the  parties.  RTG 
governing  agreements  may  differ 
substantially  both  substantively  and  in 
terms  of  the  level  of  detail.  For  example, 
an  RTG  governing  agreement  may 
contain  only  general  criteria  for 
determining  the  rates  that  will  be 
charged  for  transmission  services, 
detailed  rate  formulations,  or  no  price 
provisions  at  all."  Likewise,  a 


"Any  furisdictioDd  mtily  Making  to  invoke  tny 
olhar  basis  for  iufUdidiofi  ovar  an  RTC  thottld  Mi 
forth  it*  aigiiBanls  thai  such  othar  baais  axiiu. 

II  Tbe  Coouniaciaa  raoantly  issuad  an  inquiry  00 
transmission  pricing,  faiquiry  Conoamii^  the 
Coounisaioa's  Pridng  PoUqr  for  Transmissian 
Sanricaa  Providwl  by  Public  imiitiaa  Under  the 
Fedfltal  Power  Ad.  Noiica  of  Tachnicy  Coofaraoce 
ud  Request  for  CommaBts.  64  FERC 1 61.109 
(1993).  58  FR  36400  Duly  7, 1903).  Since  the  FPA 
does  not  mandate  die  um  of  a  particular  method  in 
setting  wHaa.  Ifaa  CommiaaioB  may  dadda,  for 
example,  thai  Id  oariaiB  dfcuaasiam:*  either 
"postage  stamp"  ratM  or  distance  seniitiw  ralM 
would  be  iuM  axi  nwannahls  ThennwartssioB 
envisioitt  that  an  RTG  may  propaaa  a  particulw 
pridng  meihod  lor  iuragtoii,  which  the 
Cnmmissian  will  accepi  if  minds  the  maihodia 


governing  agreement  may  contain  only 
general  criteria  regarding  terms  and 
conditions  of  service,  or  it  may  specify 
detailed  terms  and  conditions.  We 
believe  it  is  crucial  to  RTG  development 
to  permit  considerable  flexibility 
regarding  the  formation  of  RTGs  and 
RTG  agreemoits,  particulariy  at  this 
eariy  stage  and  in  light  of  the  desire  to 
encourage  volimtary  participation  in 
RTGs.  Therefore,  parties  may  file  any 
RTG  agreement  that  they  believe 
satisfies  their  contractual  needs  and 
complies  with  the  substantive  standards 
of  the  FPA.  Still,  the  Commission 
believes  that  RTG  agreements  should,  at 
a  minimum,  contain  the  following  basic 
components: 

1.  (§  2.21(bHl))  An  RTG  agreement  should 
provide  for  broad  membership  and,  at  a 
minimum,  allow  any«ntity  that  Is  subject  to, 
or  eligible  to  apply  for,  an  order  under 
sactioa  211  of  the  FPA  to  be  a  member.  An 
RTG  agroeiueut  ahould  enomipaae  an  ana  of 
sufficient  siae  and  contiguity  to  enable 
members  to  provide  transmission  lervicas  in 
a  reliable,  efficient,  and  competitive  manner. 

Component  No.  1  allows  for  the 
broadest  possible  membership  for  RTGs. 
including  foreign  utilities  that  are 
interconnected  with  the  national  grid.** 
Numerous  commenters  emphasized  the 
importance  of  the  broadest  possible 
membership.is  Broad  membership  will 
extend  the  benefits  of  RTGs  to  the 
greatest  number  of  market  participants, 
thereby  leading  to  greater  efficiency. 

In  regard  to  participation  by  foreign 
utilities,  such  entities  ctirrently 
participate  in  existing  reliability 
coimdls  and  power  pools.  Domestic  and 
foreign  utilities'  current  participation  in 
reliability  cotmdls,  power  pools  and 
commerdal  transactions  over  the 
existing  international  boimdary 
facilities  should  be  taken  as  models  to 
draw  from  in  order  to  structure 
continuing,  viable  working  relationships 
in  newly  forming  RTGs.  Furthermore. 
the  history  of  international  cooperation 
on  transmission  issues  (such  as 
resolution  of  the  Lake  B^e  loop  flow 


fust,  reasonable,  and  not  unduly  discriminalofy  or 
prefmntiaL  Ultimately,  however,  the  Commission 
must  SBSure  thai  any  rale  developed  using  the 
method  is  jusl.  reaaooable,  and  not  unduly 
discriminaloty  or  prafcraotial.  If  RTG  paiUdpant* 
are  able  toraadi  agreement  with  regard  to  spedfic 
ratM,  the  RTC  agraement  should  spedfy  the  type 
of  rate  (e.g.,  tariff,  faidividual  rate  scbedolM. 
formula),  the  uadariying  pricing  method,  and  any 
nacaaaary  coat  support. 

>«The  tarm  "Coieign  utilitiea."  m  used  in  this 
document  means  electric  utilitiM  thai  are  not 
located  in  the  United  SlalM  bat  are  interconnected 
with  the  United  StatM  transmission  grid. 

<*See,  e.g.,  ComMenU  of  Ohio  Ediaon  Campany 
at  X  Sdiaoa  Electric  Imtitttle  ai  3.  the  Natioaal 
btdepaMlant  Bnaiiy  Piodaoara  al  4,  ElacMc 
CoMHMia  at  iS-ie.  the  ElecMc  r 
Assodatioo  at  S. 


problem)  *•  provides  evidence  that 
indusion  of  foreign  utilities  in  RTC 
assodations  will  be  benefidal. 

Component  No.  1  also  provides  that 
the  geographic  area  covered  by  an  RTG 
agreement  should  be  sufficiently  laiga 
and  contiguous.  It  is  implidt  in  section 
202(a)  (which  concerns  "regional 
districts"  for  volimtary  coordination 
and  interconnection)  that  there  should 
be  coordinated  operation  in  areas  large 
enough  and  contiguous  enough  for 
economic  efficiency.i'  Many 
commenters  also  made  this  point.** 

2.  (§2.21(bK2))  An  RTG  ^raemant  should 
provide  a  means  of  adequate  conaultation 
and  coordination  with  relevant  state 
ragulatory,  siting,  and  other  autliorities. 

Component  No.  2  provides  for 
adequate  consultation  and  coordination 
with  states.  Many  commentere,** 
representing  transmission-o%vning 
utilities  and  transmission-depen&nt 
entities  as  well  as  the  states  themselves, 
pointed  out  the  need  for  involvement  of 
the  states  in  RTGe.  We  agree  that 
consultation  and  coordination  with  the 
states  are  critical  to  the  successful 
implementation  of  RTGe,  especially  io 
view  of  the  fact  that  states  have 
authority  over  retail  rates  which  recover 
transmission  costs,  integrated  resource 
planning,  and  siting  of  transmission 
facilities.  In  addititm,  state  involvement 
in  RTGs  can  allow  state  agendes  to 
improve  ccMnmunications  with  utilitiea 
and  with  each  other  in  dealing  with 
transmission  concerns,  and  can 
fadlitate  coordinated  treatment  of  siting 
issues  among  the  states. 

It  will  be  our  policy  to  encourage 
RTGs  to  involve  the  states  in  whatever 
way  is  most  effective.  State  paitidpation 
is  important  particularly  in  the 
formative  stages  of  RTGs.  RTGs  are 
encouraged  to  seek  state  participation 
during  formation  to  ensure  that  the 
RTG's  governing  agreement  recognizes 
that  actions  taken  by  RTG  members 
under  an  RTG  agreement  must  be 
consistent  with  state  and  local  law. 

3.  (9  2.21(cHl))  An  RTG  agreement  should 
impose  on  member  transmitting  utilities  an 
obligation  to  provide  transmission  services 


>•  Sm  The  Transmlssioa  Task  Force's  Report  to 
the  Commission.  Odobar.  1989  at  62-66. 

"  FPA  sedion  202(a)  wm  imasfsned  to  the 
Departmaal  of  Energy  in  the  DOG  Oiganiaalioa  Act 
SM42U.S.C  7191.7172. 

"See.  e.g..  CommenU  of  Utilicorp  United.  Inc  at 
4-S,  American  Public  Power  Association  at  13, 
Cafun  Elaclric  Power Cooparabve.  taic  at  II.  and 
Dapartsaant  o(  BMigy  at  6-e. 

••See  e.g..  CoaMMBts  of  National  Assoctadon  « 
Ragulatory  Utility  rnMlaitonan  ((oini  commanls 
with,  asaoag  oifaan,  Btectridiy  CoMiMMrs)  at  6-7. 
the  MatJeaal  Ragnlalory  RmearA  InalHwtoal  1. 
Munidpal  BlaoMc  UtiUiiM  of  WiSGMHin  at  a-«. 
Misaoeri  PuhUc  Service  Cwamlsslnn  ll-a.aed  dw 
Large  PubUc  Power  Coundl  at  16-16l 
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for  otbar  manbon.  Including  the  obligation 
to  antargB  bdlitiM.  CO  •  bidbi  that  is 
ooBsMant  with  aactioiia  205. 206. 211, 212 
nd  213  of  the  n>A.  To  the  extent  pncticabie 
and  known,  the  RTG  ayeement  should 
spediy  tlM  tenns  and  conditions  under 
which  tranmissian  services  will  be  oSsred. 

Componoit  No.  3  provides  for  an 
affirmative  obligation  to  provide 
transmission  services.  Many 
oommenters  ">  argued  that  this  is 
essential  to  an  RTG.  An  inability  to 
obtain  service  on  reasonable  terms  snd 
conditions  will  likely  result  in  filings 
vrith  the  Commission  imder  sections 
211  and  212  of  the  FPA.  Section  211 
does  not  place  a  limit  on  the  meaning 
of  the  term  "transmission  services"  and 
provides  that  the  Commission  can  order 
ndlities  to  be  enlarged,  if  needed,  to 
provide  requested  service.  Accordingly, 
the  service  obligation  of  RTG  members 
should  extend  to  all  types  of 
transmission  services  and  should 
include  a  commitment  to  expand  or 
upgrade  facilities  when  needed  to  meet 
service  requirements.  Such  a 
commitment  by  RTG  transmitting 
utilities  will  assure  members  that  they 
can  obtain  transmission  services  similar 
to  those  that  the  Commission  could 
order  upon  application  under  sections 
211  and  212.  RTGs  thus  may  help  to 
secure  the  benefits  of  expanded 
transmission  access,  such  as  facilitating 
competitive  generatim  mariiets,  writhout 
the  additional  costs  of  lengthy  I 
regulatory  proceedings.  ' 

4.  (S  2.21(cX2))  An  RTG  agreement  should 
require,  at  a  minimum,  the  development  of 
a  coordinated  transmission  plan  on  a  regional 
bMis  and  the  sharing  of  transmission 
planning  infbmtation,  with  the  goal  of 
efficient  use,  expansion,  and  coordination  of 
the  interconnected  electric  system  on  a  grid- 
wide  besis.  An  RTG  agreement  should 
provide  mechanisms  to  incorporate  the 
transmission  needs  of  non-members  into 
regional  plans.  AN  RTG  agreement  should 
include  as  much  detail  as  possible  with 
regard  to  operational  and  planning 
procedures. 

Component  No.  4  provides  for 
coordinated  transmission  planning  and 
sharing  of  transmission  planning 
information."  The  coordinated 
planning  process  should  be  open  to 
participation  by  all  members  and  should 
address  the  transmission  needs  of 
members  as  well  as  non-members.  The 
term  "coordinated  planning"  is  a  broad 
term  that  should  encompass  the  goal  of 


a*  Sea  •.(..  ConoMatt  of  EiUmb  Ehdric  taMiltule 
at  X  ie-17.  NaUooal  IndefModMit  ED«nr  Pnducw* 
al  3.  Bl«Mdty  Coomnwi  el  17-19.  and  Cajun 
Etadiic  Power  CoofNralhr*  ■!  1 1-1 2. 

»  3a»— IccMBatw  wipported  a  cportlnartoa 
loU  far  mCa.  See  •.(..  ooouiMBtt  of  ASMrioB 
Public  Poww  AMOdatfoB  at  1 1-13.  Oacbkal 
GflMadoa  AandaMd  al  4-B.  lowe  Aaaociaiiaa  of 
Mwiicl|Ml  IMUtiet  al  S-S. 


efficient  use  and  expansion  of  the 
nation's  transmission  system.  The  term 
"efficient  expansion"  goes  beycmd 
planning  needed  for  reliability 
purposes.  It  also  includes  planning  to 
make  expansions  that  are  economically 
justified  firom  a  regional  perspective. 
This  component  assures  that  the 
economic  trade-offs  between  generation 
and  transmission  expansion  wrill  be 
weired  appropriately. 

Another  key  aspect  of  coordinated 
planning,  in  our  view,  is  that  it 
addresses  the  needs  not  only  of  the 
region  encompassed  by  the  RTG.  but 
also  of  the  surrounding  areas  that  have 
transmission  assets  that  interact  with 
those  of  the  RTG.  Transmission 
upgrades  in  one  part  of  a  regional 
network  can  affect  the  operations  in 
another  part  because  power  flows  fireely 
within  the  larger  grid.  RTGs  should  not 
only  plan  for  efficient  expansion  within 
their  own  boundaries,  but  also  should 
coordinate  with  one  another  to  assure 
that  bottlenecks  do  not  develop  on  the 
boundaries  between  RTGs  and  that 
existing  bottlenecks  are  appropriately 
eliminated.  We  believe  that  the 
development  of  coordinated  plans  can 
assist  in  removing  impediments  to 
power  transfers  within  and  among  the 
RTGs  that  share  a  larger  grid. 

5.  (S  2.21(b)(3))  An  RTG  agreement  should 
include  &ir  and  non-discriminatory 
govemance  and  decisionmaking  procedures, 
including  voting  procedures. 

Component  No.  5  provides  for  fair 
and  non-discriminatory  govemance  and 
decisionmaking  procedures.  No 
commenter  opp<Med  such  a  standard, 
and  transmission-dependent  entities 
expressed  particular  concern  that  they 
not  be  powerless  within  an  RTG.  The 
Commission  will  not  specify  in  this 
Policy  Statement  what  specific 
govemance  mles  or  features  would  be 
acceptable.  In  general,  we  think  an  RTG 
should  have  rules  or  procedures  to 
protect  the  rights  of  entities  that  are 
more  susceptible  to  the  exercise  of 
market  power,  such  as  transmission 
dependent  utilities  (TDUs).  If  the  voting 
rules  p>emiit  transmission  owners  to 
dominate  the  RTG,  for  example,  this 
would  disadvantage  weaker  users  and 
would  be  unfair.22  An  RTG  may  wish  to 
strive  for  consensus  when  dealing  with 
regional  grid  issues  that  affect  most 
members.  Accordingly,  super-majority 
voting  rules  may  be  appropriate  in  some 
circumstances.  Diffsrent  regions  and 
organizations  may  wish  to  address  these 


issues  in  their  own  manner.  The 
Commission  believes  that  RTGs  must 
have  substantial  flexibility  in  designing 
govemance  procedures  to  deal  wiUi  the 
difficulties  that  will  be  encountered. 
The  procedures  must  be  fair  and  non- 
discriminatory if  an  RTG  is  to  meet  the 
objectives  discussed  above. 

6.  (S  2.12(c)(3))  An  RTG  agreement  should 
include  voluntary  dispute  resolution 
procedures  that  provide  a  fair  alternative  to 
resorting  in  the  first  instance  to  section  206 
complaints  or  section  211  proceedings. 

Component  No.  6  provides  for 
voluntary  dispute  resolution 
procedures.  The  Commission 
particularly  encourages  RTGs  to  develop 
high  quality  altemative  dispute 
resolution  procedures  '3  for  resolving 
technical  and  reliability  issues.  As 
discussed  in  detail  infia,  we  encourage 
proposals  under  which  we  would  afford 
substantial  deference  to  outcomes 
resulting  horn  appropriate  altemative 
dispute  resolution  (ADR)  procedures 
that  are  specified  in  the  RTG  agreement. 

7.  (§  2.21(c)(4))  An  RTG  agreement  should 
include  an  exit  provision  for  RTG  members 
that  leave  the  RTG,  specifying  the  obligations 
of  a  departing  member. 

Component  No.  7  provides  for  an  exit 

[>rovision  for  RTG  members  who  wish  to 
eave  the  RTG.  If  a  party  has  accepted 
a  responsibility  under  an  RTG 
agreement  and  then  decides  to  leave  the 
RTG,  the  obligation  of  such  departing 
party  to  comply  with  its  prior 
commitments  should  be  set  forth  in  the 
RTG  agreement.M 

D.  Other  Issues 

(1)  Adoption  of  Policy  Statement  Rather 
Than  Rule 

In  the  comments  on  the  consensus 
legislative  proposal,  EEI  and  many 
others,  including  several  TDUs,  argued 
that  the  Commission  should  issue  a 
general  statement  of  policy  rather  than 
a  rule  with  specific  requirements.  These 
commenters  argued  that  the 
Commission  should  review  RTG 
agreements  on  a  case-by-case  basis  as 
they  are  filed.  Several  reliability 
councils  and  power  pools,  as  well  as 
others,  are  concemed  that  a  rule  would 
stifle  the  developing  RTGs  by  imposing 
uniform,  detailed  requirements.  A 
policy  statement  would  allow  flexibility 
for  individual  RTGs  to  form  in  ways  that 
are  suited  to  accommodate  unique 


UMI 


n  Sm,  ag..  CoouiMnM  of  the  Elactridty 
Cnninimfs  Rmouto*  Council  al  21-22,  American 
Put>Uc  Power  Astocialian  al  14.  MUwuri  Basin 
Municipal  Poww  Agency  at  2»-27,  and  Northeast 
Taus  Qactric  Cooporaliv*  at  3. 


u  See  Conunents  of  the  Bactric  Generation 
Aajodation  at  6,  Southern  Maryland  Electric 
Cooperative  at  11-12. 

MFor  example,  under  Article  n  o(  the  Mid- 
Contiaent  Area  Power  Pool  Agreement,  any 
participant  may  withdraw  by  giving  four  yeart' 
written  notice. 
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drcunutanoes  in  difEBient  regitHis  of  the 
country. 

Many  other  commenters,  particularly 
certain  TDUs,  supported  issuance  of  a 
rule  that  would  adopt  the  "consensus 
proposal;"  some  suggested  various 
changes,  and  others  argued  that  it 
should  be  adopted  undianged  to 
preserve  the  consensus  of  support. 

We  have  decided  to  adopt  a  policy 
statement  rather  than  a  rule  because,  as 
discussed  above,  the  ongoing 
development  of  RTGs  dearly  indicates  a 
need  for  flexibility  to  adapt  to  specific 
geographic,  operational,  historical  or 
other  drcumstanoes.  A  rule  with 
specific,  detailed  requirements  might 
stifle  the  development  that  is  already 
taking  place  and  discourage  the 
evolutirai  of  diffarent  types  of  RTGs  that 
respond  to  the  needs  of  particular 
re^ons  of  the  country.  "Hiis  Policy 
Statement  is  designed  to  allow  sufBdent 
flexibility  for  various  creative  soluticms, 
while  at  the  same  time  ensuring  that 
RTG  agreements  are  just,  reasonable, 
and  not  unduly  discriminatory  or 
preferential. 

(2)  State  Issues 

A  general  concern  was  raised  in  the 
comments  on  the  consensus  proposal 
concerning  Federal  preemption  of  state 
rights  and  authorities  as  a  result  of  the 
Energy  Policy  Act  These  concerns  stem 
in  large  part  from  the  provisions  in  the 
Enefgy  Poli(^  Act  which  expand  the 
Commission  s  authority  to  order 
transmission  services  upon  application, 
including  any  enlargement  of 
transmission  capadty  necessary  to 
provide  such  services,  and  the  possible   - 
adverse  impacts  (m  retail  customers  that 
may  result  bom  such  orders. 

In  reference  to  concerns  regarding 
enlargement  of  fedlities.  Congress  was 
dear  in  its  intention  to  preserve  state 
authorities.ss  RTGs  that  deal  with 
enlargement  of  capadty  must  obtain 
necessary  state  approvals  for  the 
construction  of  transmission  fadlities. 

The  ultimate  resolution  of  concerns 
regarding  the  impact  of  RTGs  on  reUil 
customers  will  be  largely  driven  by  any 
changes  in  transmissicm  pricing  that 
result  from  the  implementation  of  the 
Energy  Policy  Act.  However,  the 
creation  of  RTGs  may  also  substantially 
influence  these  concerns. 

Some  see  a  need  to  improve 
collaboration  between  state  and  Federal 


MUndor  McUoa  211(dKlXC)  of  th«  FPA.  Mlded 
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authorities  as  a  result  of  the  Energy 
Policy  Act  ixovisions.  The  cre^on  of 
RTGs  pursumt  to  this  Policy  Statement 
could  help  to  meet  this  perceived  need. 
RTGs  by  their  very  nature  are 
collaborative  mecnanisms.  In  order  for 
an  RTG  to  reach  successful  outcomes,  it 
must  simultaneously  satisfy  not  cmly  the 
needs  of  the  transacting  parties  but  the 
requirements  of  state  and  Pedanl 
regulatory  authcMities  as  %relL  This 
coUaboiative  eSact  would  also  reach  to 
possible  conflicts  between  the  various 
state  interests  involved.  In  sum, 
properly  designed  and  functioning 
RTGs  will  inherently  provide  effective, 
close  coIlab<»ation  among  all  parties 
necessary  to  assure  an  effident 
transmission  system.  Tlie  extent  of 
collaboratioo  and  coordination  with 
states  would  be  one  factor  influencing 
the  degree  of  deference  the  Commission 
would  give  to  consensual  resolutions 
reached  under  an  RTG. 

3.  Deference  to  RTG  Alternative  Dispute 
Resolutions 

Some  commenters  argued  that  the 
Commission  cannot  afibrd  any 
deference  to  an  alternative  dispute 
resolution  technique  such  as  arbitration. 
Several  referred  to  the  Commission's 
lack  of  authority  to  "delegate"  its 
authority  to  private  organizations. 
Others  argued  that  while  parties  to 
contracts  may  agree  to  arbitration,  states 
must  be  able  to  challenge  these 
contracts  before  the  Commission 
without  being  hampered  by  a  deference 
standard. 

_    On  the  other  hand,  many  commenters 
argued  that  alternative  dispute 
resolution  proceedings,  with  Mme 
degree  of  Commission  deference,  are 
critical  to  RTGs.  These  commenters 
atgued  that  the  Commission  has 
authority  to  allow  parties  to  a  contract 
to  bind  themselves  to  reasonable 
arbitration  procedures  with  limited 
Commission  review;  in  other  words,  a 
party  may  contract  away  its  statutory 
ri^t  to  Commission  review  imder  the 
normal  "just  and  reasonable"  standard. 

Another  argument  raised  is  that  the 
RTGs'  alternative  dispute  resolution 
procedures  should  be  used  only  for 
technical  issues,  such  as  reliability  and 
the  adequacy  of  existing  transmission: 
RTG  members  could  go  directly  to  the 
Commission  with  disputes  over  policy 
matters  (such  as  cost  allocatitHi  or  the 
terms  and  conditions  of  access). 

Whether  consensual  resolutions  are 
reached  by  direct  negotiation  among  the 
parties  or  by  various  methods  of  ADR.a« 
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the  Commission  has  the  authority  and  Is 
willing  to  give  appropriate  deference  to 
outcomes  produced  by  agreement  of  the 
parties.  In  either  case,  the  Commissioo 
must  ensure  that  the  resolution  is  not 
unjust,  unraasooable.  or  unduly 
discriminatory  or  prelerentlal.  as 
raquired  by  the  FPA.  which  we  are 
bound  to  enforce,  and  that  it  does  not 
result  from  the  exerdM  of  market  poww 
by  one  party  over  anothv. 

Voluntary  raaolution  of  disputes  la 
oonsislent  with  the  statutmy  sdieme 
under  the  FPA  that  relies  on  contracts 
between  the  parties  in  the  first 
instance.*'  It  is  also  consistent  with  the 
Aketnative  Dispute  Resohition  AcLm 
We  believe  that  an  RTG  agreement  that 
assures  that  transmission  owners  cannot 
exert  significant  market  power  or 
control  over  nooHmmers  can  provide 
the  Commission  the  assurance  it  needs 
to  give  sppropriate  deference  to 
voluntary  resolutions  or  resolutions 
reached  as  a  result  of  ADR.  While  the 
Commission  cannot  "d^egate"  its 
suthority,  it  can  eive  deference  to 
resolutions  ivhica  meet  the  standards  of 
the  FPA. 

One  type  of  ADR  is  arbitration.  We 
note  that  arbitration  of  certain  FPA- 
related  matters  is  not  a  new  concept  al 
the  Commission.^  We  have  long 
recognized  the  value  of  parties  a^eeing 
to  attempt  to  resolve  matters  through 
other  means  before  coming  to  the 
Commission.  We  have  pointed  out  that 
it  is  "desirable  and  appropriate,  if 
otherwise  consistent  with  the  public 
interest,  to  attempt  to  adhere  to  the 
results  of  a  binding  arbitration  award" 
because  arbitration  is  a  valuable  way  to 
avoid  time<x>nsuming  and  expensive 
administrative  prooeediDgs.3o  Moreover, 
where  parties  have  agreeoto  submit 
disputes  to  fair  arbitration  procedures 
before  resorting  to  the  Commission,  the 
Commission  will  insist  that  they  do 


binding  or  Unding  arbimtion.  Saa  Admiiitotnti** 
Disputa  RaaoiuUoo.  Notica  of  Inquiiy.  IV  FERC 
SUU.*Reg».l3S,823. 

sr  United  Gat  Pipe  Une  Co.  v.  Uobile  Cat  Serbia 
Corp..  350  U.S.  332.  337-«  (1056);  FPC  v.  Siana 
Pacific  Powar  Ca.  3S0  U.S.  »4S  (1986). 

wS  U3£.  561-SB3. 
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(tlimiaaad  No.  S0-1S2S  (D.C  Ot.  \mmmj  21. 1662). 
Tha  Commisaion  bai  aba  aDowad  aibitration  of  rata 
diapulaa.  Kanaat  Gm  aad  Badric  Co..  26  PERC 
161.112(1864). 

soKanaai  Gaa  and  Elactric  Co..  26  PKRC  161.112 
at  61.1SS  (1664):  aocsrd.  MMliaon  Gh  aad  Elaclric 
Ca,  56  FERC161.447al62.S7S(1t»1):  Nortk 
QwoUaa  Baal^n  Mnnlclpd  Ppwar  Agancy  y. 
Carolina  Powar  and  Light  Co..  45  FERC  161,467  at 
6S.su  (IS86),  lakaari^  daatod.  66  PBRC 1 61.161 
(loet):  Pacific  Gaa  aad  BlacMc  Cb..  43  PBRC 
1  e  1 .403  at  62.03S-6  (ISSS). 
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•0.31  Than  tn  a  variety  of  other  AIXl 
prooeduraa,  in  addition  to  arbitration, 
that  RTGe  could  use.  ^^ 

The  Conunission  encouragee  RTGa  to 
develop  alternative  dispute  resolution 
procedures  for  resolving  transmission 
issues,  particularly  those  involving 
technical  and  reliability  issues.  We  are 
also  willing  to  entertain  proposals  for 
the  Conunission  to  give  some  degree  of 
defsrence  to  deddons  rendered 
pursuant  to  an  ADR  process,  pursuant  to 
procedures  that  are  specified  in  the  RTG 
agreement  and  that  sssure  due  process 
for  sll  pertidpanta. 

We  will  not  attempt  to  dedde  in  this 
Policy  Statement  exactly  what  d^ree  of 
deference  «ve  will  be  willing  to  afford. 
This  may  depend  on  a  munber  of  hctors 
induding.  but  not  limited  to,  the  type  of 
issue  to  be  rssolvedjthe  degree  of 
spedfidty  in  the  RTG  agreement,  the 
wility  of  any  party  to  axerdse  market 
power,  and  type  of  ADR  being  used.  We 
%irill  make  that  dedsioo  besed  on  the 
particular  fects  of  the  proposala 
preeented  to  us. 

For  example,  it  mav  be  appropriate  to 
give  considttrable  dererence  to  an 
arbitrator's  finding  on  a  purely  fectual 
issue,  such  ss  how  much  an 
improvement  to  the  system  will  cost 
This  is  somewhat  analogous  to  fectual 
dedsions  of  sdministrative  law  Judges, 
to  which  ¥re  afibrd  considerable 
deference.  However,  just  ss  we  would 
not  defer  to  an  administrative  law 
fudge's  dedsion  that  is  directly  contrary 
to  Commission  policy.  %ve  would  not 
defer  to  sn  arbitrstor's  decision  that  is 
directlv  contrary  to  Commission  policy. 
Other  taxAan  that  might  influence  the 
degree  of  defarence  we  would  afford  to 
the  outcome  of  a  dispute  resoluticm 
process  indude.  for  example,  whether  a 
party  can  or  does  objed  to  the  dedsion. 
the  degree  to  which  the  decision  was 
reached  under  procedures  that 
maximiw  himess.  and  the  degree  to 
which  the  dedsion  is  based  on  a  well* 
developed  record. 

4.  Antitrust  Concerns  | 

Several  commenters  expressed 
concern  that  RTGs  may  raise  antitrust 
concerns.  Some  argued  that  the 
Commission  cannot  guarantee  immunity 
from  antitrust  prooeedings.u  While  the 
Commissicm  can  provide  no  guarantees, 
we  sgree  with  other  commenters  s^  that 


RTGs  need  not  violate  the  antitrust 
laws.  As  the  Department  of  Justice 
pointed  out  inits  comments.^*  the 
piupose  of  RTGs  is  to  encourage 
competition  in  generation,  not  to 
discourage  it.  by  making  transmission 
more  easily  available  to  a  wider 
spectrum  of  generating  entities  and  by 
increasing  the  efBdency  of  the 
transmission  system.  More  easily 
svailable  wheeling  should  make  the 
maiket  vtoA  better  and  should  lead  to 
greater  economic  efBdency. 

In  this  regard,  we  note  that  RTGs  era 
in  many  ways  analogous  to  power  pools, 
which  have  been  found  not  to  violate 
the  antitrust  laws.  In  Central  Iowa 
Power  Cooperative  v.  FERC.^  the  court 
rejeded  arguments  that  the  Mid- 
Continent  Area  Power  Pool  (MAPP) 
violated  the  antitrust  laws  or  policies. 
The  court  pointed  out  that  FPA  section 
202  expresses  Congress'  view  that 
coordination  is  in  the  public  interest  It 
spedfically  rejeded  arguments  that 
MAPP  constituted  price  fixing  under  the 
Sherman  Ad  because  of  the  pool's 
service  schedules,  which  set  forth  rates. 

5.  Filing  Procedures 

JTie  Commission  expects  that  most 
RTGa  will  contain  public  utilities.  As 
such.  RTG  agreements  must,  st  a 
minimum,  be  filed  under  section  205(c) 
as  contracts  afiiscting  or  relating  to 
transmission  services  provided  by 
public  utilities.  We  antidpate  that  most 
such  filings  will  be  made  by  one  or 
more  pubuc  utility  membera.  on  behalf 
of  all  public  utilities  in  the  RTG.m  If  the 
filing  entity  believes  that  the  filing  will 
become  emdive  automatically  if  the 
Commission  does  not  ad  on  the  filing 
within  60  days,''  it  should  so  state  in 
the  first  paragraph  of  the  cover  letter  in 
bold-feced  type  and  should  explain  the 
arguments  on  which  that  view  is  based. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  pradice  and 
procedure.  Electric  power,  Natural  gas. 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  2.  chapter  I, 
title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 


UMI 


*i  PadBc  G«  nd  B«cMc  Ca,  44  FEtCI  Sl,010 
at  SIMS  (1SSS). 

**Sm  CooimMMt  of  AoMrioB  PHbUc  Poww 
AaiocMioa  at  S,  OM  DoBinlaa  BIwtrie 
CoopHaUvt  al  1.  CaMnI  Pbww  nd  Li|ht  Cooipaay 
■110. 

**8m.  •.«,  CuanMBia  of  BdiMM  OaoMc  bittltiila 
«l  S1-S3.  Pablic  GasallBg  Pooi  ai  ta  SaadMni 
CaUfomte  EdtMO  Ca  al  S. 


*4  DGJ  Cwinwm  at  1-7. 

ua06P.adllS6rD.Car.  1S7S).  

*«S—  Ylmtan  SyHwiii  Pwwr  Pool.  55  FKRC 
161,0SS.  61.301  (ISSl).  nh'g  dw'd.  SS  FERC 
16ty4SB  (ISSl).  alTd  nib  dool  Bnvimnmentat 
AeUom.  m  a/,  t.  fKRC  No.  Sl-1404  p.C  Qr.  July 
2.1963). 

»  A*  with  all  Mctton  IDS  fUiiifh  th*  CommlMiaa 
inUodt  Id  notioo  RTG  fllliMi  in  tbt  Fadtral 
ta|Mv  and  to  prarkto  ■nd  opportunity  for 
cwunant  prior  to  CommiMloa  actiaa  on  tbo  filing. 


By  the  Coauninion. 
LatoCCaahdl. 
Secntary. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  dtation  for  part  2 
continues  to  read  as  follows: 

AndMrity:  15  U.S.C  71 7-71 7w.  3301- 
3432;  16  U.S.C  792-82Sy,  2601-2645: 42 
U.S.C  4321-4361,  7101-7353. 

2.  Part  2  is  amended  by  adding  $  2.21 
to  read  as  follows: 

12.21    ReglonalTransmisaion  Qroupa. 

(a)  General  policy.  The  Commission 
encourages  Regional  Transmission 
Groups  (RTGs)  as  a  means  of  enabling 
the  market  for  electric  power  to  operate 
in  8  more  competitive  and  effident  way. 
The  Commission  believes  that  RTGs  can 
provide  a  means  of  coordinating 
regional  planning  of  the  transmission 
system  and  assuring  that  system 
capabilities  are  always  adequate  to  meet 
system  demands.  RTG  agreements  that 
contain  components  that  satisfy 
paragraphs  (b)  and  (c)  of  this  section 
generally  will  be  considered  to  be  just, 
reasonable,  and  not  unduly 
discriminatory  or  preferential  under  the 
Federal  Power  Ad  (FPA).  The 
Commission  encourages  RTG 
agreements  that  contain  as  much  detail 
as  possible  in  all  of  the  components 
listed,  particularly  if  the  RTG 
partidpants  will  be  seeking  Commission 
defsrence  to  dedsions  reached  imder  an 
RTG  agreement. 

(b)  Organizational  components.  (1) 
An  RTG  agreement  should  provide  for 
broad  membership  and,  at  a  minimum, 
allow  any  entity  that  4s  subjed  to,  or 
eligible  to  apply  for,  an  order  under 
section  211  of  the  FPA  to  be  a  member. 
An  RTG  agreement  should  encompass 
an  area  of  sufBdent  size  and  contiguity 
to  enable  members  to  provide 
transmission  services  in  a  reliable, 
efiident.  and  competitive  manner. 

(2)  An  RTG  agreement  should  provide 
a  means  of  adequate  consultation  and 
coordination  with  relevant  state 
regulatory^ting.  and  other  authorities. 

(3)  An  RFG  agreement  should  include 
fair  and  nondiscriminatory  governance 
and  dedsionmaking  procedures, 
induding  voting  procedures. 

(c)  Other  components.  (1)  An  RTG 
agreement  should  impose  on  membei 
transmitting  utilities  an  obligation  to 
provide  transmission  services  for  other  ' 
members,  induding  the  obligation  to 
enlarge  fedlities.  on  a  basis  that  is 
consistent  with  sections  205.  206.  211. 
212  and  213  of  the  FPA.  To  the  extent 
practicable  and  known,  the  RTG 
agreement  should  spedfy  the  terms  and 
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conditions  under  which  transmission 
services  will  be  offered. 

(2)  An  RTG  agreement  should  require, 
at  a  minimum,  the  development  of  a 
coordinated  transmission  plan  on  a 
regional  basis  and  the  sharing  of 
transmission  planning  information,  with 
the  goal  of  efficient  use,  expansion,  and 
coordination  of  the  interconnected 
electric  system  on  a  grid-wide  basis.  An 
RTG  agreement  should  provide 
mechanisms  to  incorporate  the 
transmission  needs  of  non-members  into 
regional  plans.  An  RTG  agreement 
should  include  as  much  detail  as 
possible  with  regard  to  operational  and 
planning  procedures. 

(3)  An  RTG  agreement  should  include 
voluntary  dispute  resolution  procedures 
that  provide  a  fair  alternative  to 
resorting  in  the  first  instance  to  section 
206  complaints  or  section  211 
proceedings. 

(4)  An  RTG  agreement  should  include 
an  exit  provision  for  RTG  members  that 
leave  the  RTG,  specifying  the 
oblisations  of  a  departing  member. 

(d)  Filing  proceauns.  Any  proposed 
RTG  agreement  that  in  any  manner 
affects  or  relates  to  the  transmission  of 
electric  energy  in  interstate  commerce 
by  a  public  utility,  or  rates  or  charges  for 
such  transmission,  must  be  Hied  with 
the  Commission.  Any  public  utility 
member  of  a  proposeid  RTG  may  file  the 
RTG  agreement  with  the  Commission  on 
behalf  of  the  other  public  utility 
members  under  section  205  of  the  FPA. 

IFR  Doc.  93-18681  Filed  8-4-93: 8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servic* 

19  CFR  Part  101 
[T.D.  93-60] 

Consolidation  of  Norfolk  and  Newport 
News,  and  Richmond-Petersburg,  VA, 
as  Customs  Ports  for  Marine  Purposes 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  consolidating 
the  ports  of  entry  of  Norfolk  and 
Newport  News,  and  Richmond- 
Petersburg,  Virginia  for  marine  purposes 
only.  This  change  enables  Customs  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources.  It 
eliminates  duplication  of  port  functions 
and  permits  better  control  of  staffing 
resources  without  impairing  services  to 
area  businesses  or  the  general  public. 


This  amendment  does  not  change  any 
individual  port's  status,  and  will  not 
reduce  staffing  levels.  It  is  designed  to 
simplify  vessel  entry  and  clearance 
procedures  and  reduce  expenses  and 
paperwork  for  all  parties  involved 
thereby  enabling  Customs  to  provide 
better  and  more  economical  service  to 
carriers,  importers,  and  the  public. 

EFFECTIVE  DATE:  September  7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jones,  Office  of  Workforce 
Effectiveness  and  Development,  Office 
of  Inspection  and  Control,  U.S.  Customs 
Service,  (202)  927-0456. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  its  continuing  program  to 
obtain  more  ef^cient  use  of  its 
personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public.  Customs  is 
amending  §  101.3,  Customs  regulations 
(19  CFR  101.3),  by  consolidaUng,  for 
marine  purposes  only,  the  port  of  entry 
of  Norfolk  and  Newport  News,  and  the 
port  of  entry  of  Richmond-Petersburg, 
Virginia,  located  in  the  Norfolk  District 
in  the  Southeast  Region. 

Inasmuch  as  these  two  norts  are 
located  within  approximately  75  miles 
of  one  another  on  the  James  and 
Elizabeth  Rivers  and  perform  similar 
services,  it  is  estimated  that  the 
consolidation  will  significantly  reduce 
expenses  without  impairing  Customs 
ability  to  provide  services  to  area 
businesses  or  to  the  general  public. 

Under  this  amendment,  the  laws  and 
regulations  administered  and  enforced 
by  Customs  relating  to  the  entry  of 
merchandise  would  continue  to  apply  at 
Norfolk  and  Newport  News  and  at 
Richmond-Petersburg,  with  both  of  the 
ports  retaining  their  port  code  as  well  as 
their  current  geographical  limits. 
However,  the  two  ports  are  now  to  be 
considered  to  be  one  port  for  the 
purposes  of  the  navigation  laws. 
Accordingly,  all  reports  of  arrival  and 
entry  and  clearance  requirements 
prescribed  by  the  Customs  and 
navigation  laws  administered  and 
enforced  by  Customs,  such  as  reporting 
arrival  when  entering  a  port  and  making 
formal  entry  when  arriving  at  a  Customs 
port  from  foreign  or  another  U.S.  port  (if 
a  foreign-registered  vessel),  will  only 
have  to  be  complied  with  once  when  a 
vessel  is  moving  in  the  waters  of 
Norfolk  and  Newport  News  and 
Richmond-Petersburg.  Further,  a  vessel 
required  to  obtain  a  permit  to  proceed 
to  move  between  one  U.S.  port  and 
another  will  no  longer  have  to  receive 
such  a  permit  to  proceed  between 


Norfolk  and  Newport  News  and 
Richmond-Petersbufg. 

It  is  anticipated  that  the  consolidation 
also  will  result  in  reducing  penalties 
incurred  under  the  Customs  and 
navigation  laws.  Penalties  were  assessed 
in  the  past  when  carriers  failed  to  enter 
and  properly  clear  merchandise  being 
shipped  in  a  residue  cargo  movement 
between  the  ports  of  Norfolk  and 
Newport  News,  and  Richmond- 
Petersburg.  This  will  no  longer  be 
considered  a  violation  of  the  laws  as  a 
carrier  will  no  longer  be  required  to 
enter  and  clear  merchandise  when 
moving  h-om  one  of  these  ports  to  the 
other.  The  reduction  of  penalty  cases 
will  reduce  paperwork  for  carriers, 
importers  and  Customs. 

Analysis  of  Conunents 

Customs  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  August  10, 1992  (57  FR 
35530),  and  invited  public  comment  on 
the  proposed  amendment.  In  response 
to  this  invitation.  Customs  received 
approximately  10  comments. 

All  the  comments  which  addressed 
the  scope  of  the  proposal — the 
consolidation  of  the  ports  for  marine 
purposes — supported  it. 

Several  comments  were  addressed  to 
an  issue  which  was  outside  the  scope  of 
the  notice,  but  which  is  apparently  one 
of  concern  to  the  Norfolk  and  Newport 
News  areas.  These  comments  believed 
the  Notice  announced  Customs 
intention  to  either  consolidate  Norfolk 
and  Newport  News  into  one  port  of 
entry  or  to  reduce  the  present  level  of 
Customs  Service  activity  at  either 
location. 

Customs  is  planning  neither  of  those 
actions.  The  Notice  speciflcally  stated 
that  the  adoption  of  the  amendment 
would  have  no  effect  on  the  current 
geographical  boundaries  of  the  ports 
involved.  The  basis  for  the 
misunderstanding  was  that  some  people 
were  unaware  that,  for  Customs 
purposes,  the  ports  of  Norfolk  and 
Newport  News  had  already  been 
consolidated.  This  consolidation  had 
occurred  when  the  Customs  Service  was 
reorganized  by  the  President's  message 
dated  March  3, 1913,  which  was 
published  as  T.D.  33249.  That  message 
states,  in  pertinent  part,  that  the 
Customs  District  of  Virginia  would 
include  "*  *  *  all  of  the  State  of 
Virginia,  except  the  county  of 
Alexandria,  with  district  headquarters  at 
Norfolk,  in  which  Norfolk  and  Newport 
News,  Richmond,  Petersburg,  Cape 
Charles  City,  Chincoteague,  and 
Reedville  shall  be  ports  of  entry.  The 
port  of  Norfolk  shall  include  both  of 
said  cities  and  the  waters  and  shores  of 
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Hampton  Roads."  Later  in  the  messags. 
the  collectors  of  Customs  (now  known 
as  District  Directors)  are  instructed  to 
maintain  their  ofBcaa  at  the 
headquarters  of  their  districts  "with  the 
exception  of  the  collectors  for  the 
districUofVii^nia,  *  '  'who  shall 
maintain  a  principal  office  at  both 
Ne%vport  News  and  NoHblk.  *  *  *"The 
ports  of  Richmond  and  Petersburg  were 
similarly  consolidated  for  Customs 
purposes  in  T.D.  68-179. 

As  stated  earlier,  adoption  of  this 
amendment  will  resuh  in  no  change  in 
the  current  geographical  limits  of  either 
port.  However,  it  is  necessary  to  amend 
the  list  of  Customs  regions,  districts, 
and  ports  of  entry  set  forth  in  %  101.3(b). 
Customs  Regulations  (19  CFR 
1011.3(b)).  to  reflect  the  consolidation  of 
these  ports  for  the  purposes  of  the 
navigation  laws. 

Regulatory  Flaxibility  Act  and 
Eincwlhre  Order  12291  | 

Customs  routinely  establisnes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommo(Ute  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Althou^  this  document 
is  being  issued  after  notice  and 
comment,  it  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  because  it  relates  to  agency 
management  and  organization. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  dociunent  relates 
to  agency  organization  and 
management,  it  is  not  subject  to  E.O. 
12291. 

Drafting  InfbnnatioB 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendment  to  the  Regulations 

Part  101  Customs  Regulations  (19  CFR 
part  101)  is  amended  as  set  forth  below: 

PART  101-<SENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
is  revised  to  read  as  follows: 

Antherity:  5  U.S.C  301, 19  U.S.C  2.  58(c). 
66, 1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624, 
unless  otherwise  noted. 


11014   (Amandedl 

2.  Section  101.3  (b)  is  amended  by 
adding  the  following  phrase  in  the 
listing  of  Customs  regions,  districts  and 
ports  of  entry,  in  the  Southeast  Region, 
under  the  column  headed  "Name  and 
heedquarters",  under  the  listing 
"Norfolk,  Va.": 

"(The  ports  of  Norfolk  and  Newport 
News  and  Richmond-Petersburg, 
consolidated  for  purposes  of  the 
navigation  laws.  See  T.D.  93-60.)" 
Geerfe  I.  WeiM. 
Coaunissioner  ofCuttoma. 

Approved:  )uly  12. 1993. 
Ronald  K.  Noble, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-18659  Filed  8-4-93:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratloQ 

21  CFR  Parts 

Daiagatlon*  of  Authority  and 
Organizatioa;  Cantar  foe  Drug 
Evaluation  and  Reaaarch 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
for  the  Center  for  Dnig  Evaluation  and 
Research  (CDER)  to  reflect  the  current 
structure  of  the  Office  of  Over-the- 
Counter  (OTC)  Drug  Evaluation  after  the 
recent  CDER  reorganization.  In  addition, 
with  the  objective  of  achieving  a  more 
expeditious  process,  FDA  is  also 
amending  the  regulations  regarding  the 
authority  to  grant  or  deny  certain  citizen 
petitions  that  request  exemption  from  a 
general  overdose  warning  and 
exemption  from  OTC  drug 
administrative  procedures. 
EFFECTIVE  DATE:  August  5, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4976. 

SUPPI^MCNTARY  MFORMATION:  FDA  is 
amending  §  5.31  Petitions  under  part  10 
(21  CFR  5.31)  by  adding  to  §  5.31(d)  the 
authority  to  grant  or  deny  citizen 
petitions  under  §  10.30  (21  CFR  10.30) 
requesting  exemption  from  a  general 
overdose  warning  required  under 
$  330.1fg)  (21  CFR  330.1(g))  and 
petitions  requesting  exemption  from 


OTC  drug  administrative  procedures 
under  §  330.10  (21  CFR  330.10).  Section 
5. 31(d)(2)  is  further  amended  by 
removing  the  Director  and  Deputy 
Director.  Office  of  Drug  Standards, 
CDER,  and  by  adding  the  Director  and 
Deputy  Director,  Office  of  OTC  Drug 
Evaluation,  CDER,  to  reflect  a  change 
brought  about  by  the  recent  CDER 
reorganization. 

The  additional  delegations  will  allow 
the  center  to  be  more  expeditious  in 
processing  such  citizens'  petitions. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  ofHcially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  ia  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  S  U.S.C.  504,  552,  App.  2;  7 
use.  138a.  2271;  15  U.S.C  638. 1261-1282. 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Ubeling  Act  (IS  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63. 141-149,  467f,  679(b), 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  sees.  301, 
302.  303.  307,  310,  311,  351,  352,  361,  362, 
1701-1706,  2101,  2125.  2127,  2128  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
242.  242a,  2421.  242n.  243.  262.  263.  264, 
265,  300u-300u-5,  300aa-l,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490. 11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.C  300aa-l 
note). 

2.  Section  5.31  is  amended  by  revising 
the  introductory  text  of  paragraph  (d) 
and  paragraph  (d)(2)  to  read  as  follows: 

fUl    PetMona  under  part  ia 

(d)  The  following  officials  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  requesting  exemption  from  the 
general  pregnancy-nursing  warning  for 
over-the-counter  (OTC)  drugs  required 
under  §  201.63  of  this  chapter, 
requesting  exemption  bom  a  general 
overdose  warning  required  under 
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§  330.1(g)  of  this  chapter,  and  requesting 
exemption  from  OTC  drug 
administrative  procedures  under 
S  330.10  of  this  chapter 

(1)'    *    * 

(2)  The  Director  and  Deputy  Director, 
Ofiice  of  OTC  Drug  Evaluation,  CDER. 

Dated:  July  30, 1993. 
MidMsl  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc  93-18686  Filed  frT4-93;  8:4S  am] 
MUMO  COM  41N-M-f 

21  CFR  Pert  14  „ 

Advisory  Committoea;  National 
Mammography  Quality  Aaauranca 
Adviaory  Committaa:  EataMiahmant 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTK)W;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  by  the  Commissioner  of 
Food  and  Drugs  of  the  National 
Mammography  Quality  Assurance 
Advisory  Committee  in  FDA's  Center  for 
Devices  and  Radiological  Health. 
Elsewhere  in  this  issue  of  the  Federal 
Registar.  FDA  is  publishing  a  notice 
requesting  nominations  for  membership 
on  this  committee,  lliis  document  adds 
the  National  Mammography  Quality 
Assurance  Advisory  Committee  to  die 
agency's  list  of  standing  advisory 
committees. 

0ATE8:  This  rule  becomes  effective 
August  5. 1993.  Authority  for  the 
committee  being  established  will  end  on 
July  6. 1995.  unless  the  Commissioner 
of  Food  and  Drugs  formally  determines 
that  renewal  is  in  the  public  interest. 

FOR  FURTMER  MFORMATKM  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  E)rug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2785. 

SUPPLEMENTARY  MFORMATKNI:  Under  the 
Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L.  92-463),  the 
Mammography  Quality  Standards  Act  of 
1992  (section  354(n).  part  F.  subpart  3 
of  Title  in  of  the  Public  Health  Service 
Act  (Pub.  L.  102-539)).  section  903  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  394)  as  amended  by  the 
Food  and  Drug  Administration 
Revitalization  Act  (Pub.  L.  101-635). 
and  21  CFR  14.40(b),  FDA  is 
announcing  the  establishment  by  the 
Conunissioner  of  Food  and  Drugs  of  the 
National  Mammography  Quality 


Assurance  Advisory  Committee  to  the 
Food  and  Drug  Administration. 

The  committee  shall  advise  FDA  on: 
(1)  Developing  appropriate  quality 
standards  and  regulations  for 
mammography  facilities;  (2)  developing 
appropriate  standards  and  regulations 
for  bodies  accrediting  mammography 
facilities  under  this  program:  (3). 
developing  regulations  with  respect  to 
sanctions;  (4)  developing  procedures  for 
monitoring  compliance  with  standards: 

(5)  establi^ing  a  medianism  to 
investigate  consumer  complaints;  and 

(6)  reporting  new  developments 
concerning  breast  imaging  which  should 
be  considered  in  the  oversight  of 
mammography  facilities.  The  committee 
will  also  determine:  (1)  Whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and  the 
effects  of  personnel  or  other 
requirements  on  access  to  the  services  of 
such  facilities  in  such  areas;  (2)  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1, 1999; 
and  (3)  the  costs  and  benefits  of 
compliance  with  these  requirements. 

Bocause  this  is  a  technical 
amendment  to  21  CFR  part  14,  the 
Commissioner  of  Food  and  Drugs  finds, 
under  21  CFR  10.40(c),  (d),  and  (e).  that 
notice  and  public  procedure  in 
§  10.40(b)  are  unnecessary  and  contrary 
to  the  public  interest  Therefore,  the 
agency  is  revising  the  authority  citation 
for  21  CFR  part  14  and  adding  new 
paragraph  (d)(4)  to  21  CFR  14.100  as  set 
forth  below. 

List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees,  Color 
additives.  Drugs,  Radiation  protection. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  14  is 
amended  as  follows: 

PART  14— PUBUC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMITTEE 

1.  The  authority  citation  for  21  CFR 
part  14  is  revised  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-394;  21  U.S.C  41-50, 141-149,  467f. 
679.  821, 1034;  sees.  2,  351,  354,  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  201. 
262,  263b.  264);  sees.  2-12  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1451- 
1461):  5  U.S.C  App.  2;  28  U.S.C.  2112. 

2.  Section  14.100  is  amended  by 
adding  new  paragraph  (d)(4)  to  read  as 
follows: 

f  14.100    Ust  of  standing  adviaory 
conMnittaaa. 


(d)  •  •  • 

(4)  National  Mammography  Quality 
Assurance  Advisory  Committee. 

(i)  Date  established:  July  6. 1903. 

(ii)  Function:  Advises  on  developing 
appropriate  quality  standards  and 
regulations  for  the  use  of  mammography 
facilities. 


Dated:  July  28, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  93-1 S630  Filed  B-i-93:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

Diaaaaa  Subjact  to  Praaumptlva 
Sarvica  Connaction 

AGENCY:  Department  of  Veterans  AfCain. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  regulations  of  the 
Department  of  Veterans  Affeire  (VA) 
that  govern  presumptive  service 
connection  for  certain  diseases  resulting 
from  exposure  to  ionizing  radiation 
during  military  service.  "Hiis  correction 
is  required  in  order  to  amend  a  cross- 
reference  in  the  regulation.  No 
substantive  change  to  the  content  of  the 
regulations  is  being  made  by  this 
correcting  amendment. 
EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  October  1, 1992, 
the  date  provided  by  Public  Law  102- 
578. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affaira,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420,  (202)  233-3005. 
SUPPLEMENTARY  MF0RMAT10N:  VA 

published  a  final  rule  in  the  Federal 
Register  on  April  27, 1993  (See  58  FR 
25563-64),  to  implement  section  2  of 
the  Veterans'  Radiation  Exposure 
Amendments  of  1992.  Public  Law  102- 
578,  which  amended  38  U.S.C.  1112(c) 
to  repeal  the  requirement  that,  to  be 
presumed  service  connected,  specified 
diseases  of  veterans  who  participated  in 
a  radiation-risk  activity  become  at  least 
10  percent  disabling  within  40  years 
after  the  veterans'  last  exposure  to 
radiation.  Accordingly,  VA  removed  38 
CFR  3.309(d)(3)  and  redesignated 
§  3.309(d)(4)  as  the  new  §  3.309(d)(3). 
However,  VA  neglected  to  amend  tha 
reference  to  the  redesignated 
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S  3.309(d)(3)  that  appears  at 

§  3.309(dMl).  This  documant  corrects 

that  omissiao.  | 

Administrative  practice  and 
procedure,  Oaims,  Handicapped. 
Health  care,  Pensions,  Veterans. 

For  the  reasons  set  out  in  the 
preamhle,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  S-AOJUDtCATION 

Subpart  A— Ptnaion,  CompwiMtton, 
and  Oapandancy  and  IndamnHy 
CompanaaUon 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Aalharily: 38 use  501(s), unlan 
otherwise  noted. 

fSJOt   [Corredadl  i 

2.  In  S  3.309(d)(1).  remove  the  words 
"paragraph  (d)(4)"  and  insert,  in  their 
place,  the  words  "paragraph  (d)(3)". 

Appcovwl  July  27. 1993. 
B.MkhaalB««v. 
Director.  Becords  Management  Serrice. 
[FR  Doc.  93-18473  Piled  8-4-93: 8:45  am] 
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38  CFR  Part  21 
RIN2900-AQ34 

Extanaion  of  Training  and 
RahabUitation  Programa 

agency:  Department  of  Veterans  Affairs. 
ACmow:  Final  rule. 

StNMARV:  The  Department  of  Veterans 
Affairs  is  amending  current  regulations 
in  order  to  extend  Uie  termination  date 
for  the  program  of  vocational  training 
for  certain  pensioners  and  the  special 
coxmseling  and  employment  services 
program  for  veterans  with  total 
disability  ratings  because  of  individual 
imemployability.  These  programs  are 
extended  through  December  31. 1992.  In 
addition,  the  law  ratifies  actions  which 
VA  took  to  furnish  certain  services 
under  these  programs  during  the  period 
beginning  Fwruary  1. 1992.  and  ending 
May  20. 1992. 

DATES:  These  amendments  are  effective 
retroactively  to  January  31. 1992.  except 
for  amendments  to  $  21.6042.  The 
amendments  to  §  21.6042  are  effective 
May  20. 1992.  the  date  of  enactment. 
FOR  FUmMER  WfOWMATIOM  COHT ACT: 
Morris  Triestman,  Rehabilitation 
Consultant.  Policy  and  Program 
Development.  Vocational  Rehabilitation 
Service.  Veterans  Benefits 


Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  (202)  233-6496. 
tUPPUEMENTARY  MFORMATION:  The 
Department  of  Veterans  Afhirs  provides 
programs  of  training  and  rehabilitation 
services  to  eligible  disabled  veterans  in 
receipt  of  VA  pension  benefits  and 
service-disabled  veterans  in  receipt  of 
total  disability  benefits  because  of 
individual  unemployability.  The 
revisicms  contained  in  theee  regulatory 
changes  implement  certain  provisions  of 
Public  Law  102-291,  extending  certain 
authorities  relating  to  the  administration 
of  Veterans'  laws.  The  provisions 
include: 

1.  Extension  of  the  termination  date  of 
the  program  for  trial  work  periods  and 
employment  services  for  veterans  with 
total  disability  ratings  because  of 
individual  unemployability  from 
January  31. 1992.  to  December  31. 1992. 
Under  the  program's  provisions,  the 
veteran's  total  disability  rating  may  not 
be  reduced  if  the  veteran  obtains 
substantially  gainful  employment  unless 
the  veteran  maintains  such  employment 
for  12  consecutive  months.  Public  Law 
102-291  ratifies  VA  action  during  the 
lapsed  period  not  to  reduce  the 
disability  rating  of  a  veteran  who 
obtained  substantially  gainful 
employment  during  the  period 
beginning  February  1. 1992  and  ending 
May  20. 1992. 

2.  Extension  of  the  terminatim  date  of 
the  program  of  vocational  training  for 
certain  veterans  in  receipt  of  VA 
pension  from  January  31. 1992,  to 
December  31. 1992.  Under  the  program 
of  vocational  training.  VA  provides 
programs  of  vocational  training  and 
employment  to  veterans  awarded  VA 
pension  benefits  if  it  is  determined  that 
employment  is  a  reasonably  fisasible 
goal.  Governing  regulations  authorized 
the  continuation  of  vocational  training 
programs  for  all  veterans  who  were 
participating  in  such  programs  on 
January  31. 1992.  and  the  entry  into 
training  of  veterans  awarded  pension 
before  that  date  under  certain 
conditions.  Public  Law  102-291  ratifies 
these  actions  and  other  actions  which 
VA  took  during  the  lapsed  period 
beginning  February  1. 1992  and  ending 
May  20, 1992  to  continue  vocational 
services  to  provide  a  vocational  training 
program  (including  related  evaluations 
and  other  related  services)  under  this 
program. 

VA  has  determined  that  these  final 
rules  do  not  contain  a  major  rule  as  that 
term  is  defined  in  Executive  Order 
12291,  Federal  Regulation.  These  rules 
will  not  have  a  $100  million  annual 
effect  on  the  economy,  will  not  cause  a 


major  increase  in  costs  or  prices,  and 
%vill  not  have  any  other  significant 
adverse  effects  on  the  economy. 

Publication  of  these  changes  for 
public  notice  and  comment  is 
unnecessary  because  these  changes 
simply  implement  provisions  of  law. 
The  regulatory  amendment  to 
§§  21.6005.  21.6042(a).  (b).  (c)  and  (d). 
21.6503  and  21.6523  are  retroactively 
effective  to  January  31. 1992.  and  the 
amendments  to  $  21.6042(e)  are  effective 
May  20. 1992.  the  date  of  enactment 
Moreover.  VA  finds  that  good  cause 
exists  for  making  these  rules 
retroactively  effective.  A  delayed 
effective  date  would  be  contrary  to 
statutory  design;  would  complicate 
implementation  of  these  provisions  of 
law;  and  might  result  in  a  denial  of  a 
benefit  to  a  veteran  who  is  entitled  by 
law  to  that  benefit. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  these  changes  are  not  subject 
to  the  requirements  of  the  Regulatory 
Flexibility  Act.  (RFA).  In  any  case  these 
rules  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA.  Pursuant 
to  S  U.S.C.  605(b).  this  rule  is  therefore 
exempt  fiom  the  initial  and  final 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reason  for 
this  certification  is  that  the  rule  only 
affects  the  rights  of  individual 
beneficiaries.  No  new  regulatory 
burdens  are  imposed  on  small  entities 
by  these  amendments. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  64.116. 

List  of  Sub|ects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs.  Loan  programs.  Reporting 
requirements,  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  24, 1993. 
Jesse  Brown. 

Secretary  of  Veterans  Affain. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21  is  amended  as 
set  forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  I— Tamporary  Program  of 
Vocational  Training  for  Cartain  Naw 
Panaion  Raeipianta 

1.  The  authority  citation  fbr  part  21. 
subpart  I  continues  to  read  as  follows: 

AaHMrtty:  Pub.  L  98-543. 38  U.S.C  501 
and  diapter  15.  sections  specifically  dted. 


2.  In  §21.6005,  pnagraph  (b)  it 
amended  by  removing  the  date  "Januaiy 
31. 1992",  and  in  its  piece  add  the  date 
"December  31. 1992;  the  authority 
citation  in  paragraph  (b)  is  revised  to 
read  as  follows: 

f21.«>06    OsHnWene. 

(b)  Program  period.  •  •  • 

(Authority:  M  U,S.C  1S24(aX4);  PiA.  L.  102- 
291) 

•  •         •         •         • 

3.  In  §  21.6042.  at  the  end  of  the 
introductory  text  in  pengraph  (a), 
remove  the  words  "which  make  timely 
entry  impracticable";  in  paragraphs  (a) 
introductory  text  end  (aKD.  lemove  the 
date  "January  31, 1992",  and  in  its  place 
add  the  date  "Deoembet  31, 1992":  the 
authority  citation  for  paragraph  (a)  is 
revised:  in  paragraph  (b)  remove  the 
date  "August  1. 1992",  and  in  its  place 
add  the  date  "August  1. 1993",  and  its 
authority  citation  is  revised;  the 
authority  dtatiim  far  (c)  is  revised:  in 
paragraph  (d)  remove  the  dale  "Janiiaiy 
31. 1997".  and  in  its  place  add  the  date 
"January  31. 1998",  and  its  authority 
citation  is  revised;  paragraph  (e)  is 
added  to  read  as  follows: 

121.6042   Entry,  reentry  and  eompiadon. 
'    (a)  Dotes  fl/entiy.  *  •  • 

(Authority:  38  U.S.C  1524(14(4^  Pub.  L.  102- 
291) 

db)  Entry  precluded.  *  *  * 

(Authority:  38  U.S.C  1524(b)(4):  Pub.  L  100- 
687;  Pub.  L.  102-201) 

Ic) Reentry.*  •  • 

(Authority:  38  U.S.C  1524(bK4};  Pub.  L  102- 
291) 

(d)  Final  termination  of  services. 

•  •  • 

(Authority:  38  U.&C  1524(bX4):  Pub.  L  100- 
687;  Pub.  L  102-291) 

(e)  Provision  of  vocational  training 
and  services  during  the  period 
beginning  February  1, 1992  and  ending 
May  20, 1992.  The  provision  of  a 
vocational  training  program  (including 
related  evaluations  and  other  related 
SOTvices)  to  a  veteran  under  tlra 
provisions  of  subpart  I  of  this  part,  and 
related  determinations  during  the 
period  beginning  February  1. 1092.  and 
ending  May  20. 1992.  is  ratified. 

(Autbority:  PuIl  L  102-291) 
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Vocationai  Training  and  Rehabilitation 

4.  The  authority  citation  far  part  21. 
subpart  J  continues  to  reed  as  follows: 

Audioriiy:  Pub.  L  08-543.  MCtioa  111;  38 
U.S.C  1163;  Pub.  L 100-687.  sec  1301. 


5.  In  S  21.6503,  paragraph  (a)  remove 
the  date  "January  31, 1992",  and  add  in 
its  place  the  date  "December  31. 1992": 
the  authority  citation  for  paragraph  (a) 
is  revised  to  reed  as  follows: 


1214503 

(a)  Program  period.  •  •  • 

(Authority:  38  VS.C  1163(a)(2)(B);  Pub.  L 
102-291) 

•         •         •         •         • 

6.  In  S  21.6523,  paragraph  (a),  remove 
the  dote  "January  31, 1992",  and  add  in 
its  place  the  date  "December  31, 1992"; 
the  authority  citation  is  revised:  the 
authority  citation  for  paragraph  (b)  is 

revised  to  read  as  follows: 

•  •  • 

121.6523    Entry  and  raenlrylnto  a  program 
of  counseling  and  amployiMnt  aarvtoaa 
under  38  U.S.C.  3104(a)(2)  and  (5). 

(a)Dateso/enfty.  •  •  * 

(AuAority:  38  U.S.C  1163;  Pub.  L  100-687; 
Pub.  L  102-291) 

{^)  Reentry.*  •  • 

(Authority.  38  U.S.C  1163;  Pub.  L.  100-687; 
Pub.  L  102-291) 

(FR  Doc  93-18483  Filed  8-4-93;  8:45  am| 
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GENERAL  SERVICES 
AOMNISTRATKM 

41  CFR  Part  101-26 
[FPMR  Amendment  E-274] 

Priorities  for  Use  of  Supply  Sources 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Final  rule. 

8UMMARV:  This  regulation  revises  the 
section  on  priorities  for  use  of  supply 
sources  to  add  references  to  the 
regulatory  authorities  which  relate  to 
the  priorities  and  to  reflect  a  change  in 
the  name  of  a  committee.  The  regulation 
is  necessary  to  maintain  the  list  of 
priorities  on  a  current  basis  and  to 
minimize  uncertainties  in  determining 
the  appropriate  supply  source  to  be 
used. 

EFFECTIVE  DATE:  August  5, 1993. 
FOR  fUmCR  MFORMATION  CONTACT: 
John  M.  Boughton,  Regulations 
Management  Sta£r  (703-305-7525). 
8UPPLEMENTARY IIFORMATION:  The 
General  Services  Administration  (GSA) 
has  detennined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  Febiuaiy  17, 1981. 
because  it  is  not  likely  to  result  in  an 
annual  cfiact  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumere  or  othere;  or 


significant  adverse  effects.  GSA  has 
bned  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outwsigJi  ttie 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approadi  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Snbiecls  in  41  CFR  Part  101-26 

Government  property  management 
For  the  reasons  set  forth  in  the 

preamble.  41  CFR  part  101-26  is 

amended  as  follows: 

1.  The  authority  citation  for  part  101- 
26  continues  to  read  as  follows: 

Authority:  Sec.  20S(c).  63  Slat  390  (40 
U.S.C  486(c)). 

PART  101-2e-PROCt)REMENT 
SOURCES  AND  PROGRAM 

Subpart  101-2S.1— Ganaral 

2.  Section  101-26.107  is  revised  to 
read  as  follows: 


f  101-26.107 
soureae. 


Priorities  for  uf  of  a  apply 


(a)  Executive  agencies  shall  satisfy 
requirements  for  supplies  and  services 
from  or  through  the  sources  and 
publications  listed  below  in  descending 
order  of  priority: 

(1)  Supplies,  (i)  Agency  inventories: 

(ii)  Excess  for  other  agencies  (see  part 
101-43  and  48  CFR  subpart  8.1J; 

(iii)  Federal  Prison  Industries,  Inc 
(UNICOR)  (see  §  101-26.702  and  48  CFR 
subpart  8.6): 

(iv)  Procurement  lists  of  products 
available  from  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  (see  S  101.26.701 
and  48  CFR  subpart  8.7): 

(v)  Central  supply  soiirces.  such  as  the 
stock,  special  order,  or  customer  supply 
center  programs  of  the  General  Servioas 
Administration  (GSA)  (see  subpart  101- 
26.3,  $  101-26.102.  and  subpart  101- 
28.3),  the  Defense  Logistics  Agency  (see 
subpart  101-26.6).  the  Department  of 
Veterans  Affein  (see  §  101-26.704),  and 
military  inventory  control  points  (see 
§  101-26.606): 

(vi)  Mandatory  Federal  Supply 
Schedules  (see  subpart  101-26.4  and  46 
CFR  subpart  8.4): 


41t3t      FMhral 
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(vii)  Optional  use  Fadaral  Supply 
Schadulaa  (see  subpart  101-26.4  and  48 
CFR  sulxMrt  8.4);  and 

(viii)  Conunardal  souroaa  (including 
aducstional  and  nonprofit  institutions). 

(2)  SorvJcss.  (i)  Procuiement  lists  of 
aervioss  available  from  the  Committee 
for  Purcbase  From  People  Who  Are 
Blind  or  Severely  Disabled  (see  $  101- 
26.701  and  48  CFR  subpart  8.7); 

(ii)  Mandatory  Federal  Supply 
Schedules  (see  subpart  101-26.4  and  48 
CFR  subpart  8.4); 

(iii)  Optional  use  Federal  Supply 
Schedules  (see  subpart  101-26.4  and  48 
CFR  sul^Mrt  8.4);  and 

(iv)  Federal  Prison  Industries,  Inc. 
(UNICOR)  (see  §  101-26.702  and  48  CFR 
subpart  8.6)  or  other  commercial 
souioas  (including  educational  and 
nonprofit  institutions). 

(b)  Soiuces  other  than  those  listed  in 
paragraph  (a)  of  this  section  may  be 
used  ss  piescribad  in  §  101-26.301  and 
in  an  unusual  and  compelling  urgency 
as  prescribed  in  §  101-25.101-5  and  48 
CFR  6.302-2. 

Dtlad:)uiMl1,lM3.  { 

DMBisf.Ftochar. 

AcUng  Administrator  of  General  Services. 
|FR  Doc  93-18611  Filed  8-4-03;  8:45  am] 


FEDERAL  COMMUMCATIOMS 
COMMISSION 

47CFRPwt73 

[MM  Oeehal  No.  »-10;  RM-I1S01 

Radio  BroadcMting  SarviCM;  Parte, 

TN  I 

AQCNCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 


UMI 


SUMMARY:  The  Commission,  at  the 
request  of  Benton- Weatherfwd 
Broadcasting,  Inc.  of  Tennessee, 
permittee  of  Station  WMUF-FM, 
Channel  231A,  Paris,  Tennessee, 
substitutes  Qiannel  231C3  for  Channel 
231A  at  Paris  and  modifies  Station 
WMUF-FM's  authorization  to  specify 
operation  on  the  highm  powered 
channel.  See  58  FR  07874,  February  10. 
1993.  Channel  231C3  can  be  allotted  to 
Paris  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  17.2  kilometers  (10.7 
miles)  northeast  to  accommodate 
Benton-Weatherford's  desired  site.  The 
coordinates  for  Channel  231C3  are  36- 
22-40  and  88-09-20.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  13. 1993. 


FOR  RJRTHBR  MFORMATWN  CONTACT. 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMDITARV  aVORMATION:  This  is  S 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-10, 
adopted  July  13. 1993.  and  released  July 
30. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc,  (202)  857-3800.  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

Uat  of  Sttbfects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART7»-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AndMrity:  47  U.S.C  154. 303. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  js 
amended  by  removing  Channel  231A 
and  adding  Channel  231C3  at  Pahs. 
Federal  Communications  Commission. 
MidueiCRngH-. 

Chief.  Allocations  Branch.  Policy  and  Pules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-18647  Filed  8-4-93;  8:45  am] 
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47CFRPart73 

[MM  Docket  No.  93-31;  RM-81621 

Radio  Broadcasting  Sarvicaa; 
Crascant  North,  CA 

AGB4CY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


and  Order.  MM  Docket  Na  93-31. 
adopted  July  9. 1993.  and  releesed  July 
30, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodtets 
Branch  (room  23d).  1919  M  Street.  NW, 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  suite  140,  Washington.  DC 
20037. 

List  of  Subfects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

I73JMS    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  250C3 
and  adding  Channel  250C2  at  Crescent 
North. 

Federal  Communications  Commission. 

Michael  C.  Roger, 

Qiief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  93-18648  Filed  8-4-93;  8:45  am) 
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J  This  document  substitutes 

Channel  250C2  for  Channel  250C3  at 
Crescent  North,  California,  and  modifies 
the  license  for  Station  KPOD-FM  to 
specify  operation  on  the  higher  powered 
uannel.  as  requested  by  William  E. 
Stamps,  Sr.  and  Patricia  R.  Stamps,  d/ 
b/a  Let's  Talk  Radio.  See  58  FR  13436, 
March  11, 1993.  Coordinates  for 
Channel  250C2  at  Crescent  North,  are 
41-48-25  and  124-10-16.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  September  13, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-«530. 

WPPLEMENTARV  MFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 


DEPARTMENT  OF  TRANSPORTATION 

NaUonal  Highway  Traffic  Safaty 
Administration 

48  CFR  Part  571 

[Docket  No.  92-48;  Notice  2] 

RIN  2127-AE5S 

Fadaral  Motor  Vahicia  Safaty 
Standarda;  Naw  Pnaumatic  Tiraa 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  amends  Standard 
No.  109.  New  Pneumatic  Tires- 
Passenger  Cars,  to  permit  the  testing  of 
18  inch  and  19  inch  tires.  Currently. 
Standard  No.  109  does  not  permit  tires 
of  these  sizes  since  the  standard 
requires  each  tire  to  meet  all  of  its 
requirements  but  provides  no  way  to 
conduct  certification  tests  of  these  sized 
tires  to  the  bead  imseating  requirements. 
DATES:  The  amendments  made  in  this 
rule  are  effective  on  September  7. 1993. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  September  7, 1993. 


/  VcL  S».  No.  l<9  /  Thundqr.  Augntt  5,  19M  /  Rriw  md  ■nmilrthwii      41tM 


lAnypvtltiaasior 

docket  and  aolica  nyiw^fr  of  tfait  nolioa 
and  be  tuhodttod  to:  Dodcat  Sactton. 
room  5109,  National  Hi^bway  l^affic 
Safety  Adminiatratioa.  400  Seventh 
Street  SW.,  Waahington.  DC  2059a 
(Docket  Room  boon  are  O'.SO  aon.— 4 
p.m..  Monday  througji  Frid^.) 

FOR  VURTHER  MFMMATION  OONTACr: 
Mr.  Lany  Cook.  NRM-11.  Office  of 
Vehide  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW..  Washington, 
DC  20590.  TelephoM:  (202)  366-4803. 
SUPPLBIENTARV  MFORMAT10N:  On 
September  14. 1992,  NHTSA  proposed 
to  amend  Federal  Motor  Vdiicle  Safety 
Standard  No.  109,  New  Pneumatic  Tires, 
(49  CFR  571.109)  to  allow  &e  tmting  of 
18  and  19  inch  tires.  The  propoaed 
amendment  was  in  reraonse  to  a 
petidon  submitted  by  me  European  lire 
and  Rim  Tedmical  Organization 
(ETRTO).  The  ETRTO  petitioned  the 
agency  to  amend  the  dimensiooa  in  the 
bead  unseating  fixture  in  Figure  1  of 
Standard  No.  109.  ETRTO  requested 
that  the  figure  include,  for  tires  other 
than  60  IbsJin.^,  a  12.5  inch  dimension 
A  Cor  18  inch  tires  and  a  13.0  inch 
dimension  A  for  19  inch  tires.  For  60 
lbs./in.i  tires,  it  requeatad  a  12.0  inch 
dimensi<m  A  for  19  indi  tires.  After 
reviewing  the  petition,  the  agency 
propoaed  the  petitioned-for  changes. 

Two  comments  were  received  to  the 
proposal.  Both  Chrysler  Corporation  and 
ETRTO  concurred  with  the  proposed 
changes.  Since  commenters  did  not 
object  to  the  changes,  they  are 
promulgated  as  proposed. 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  ^all  take 
effect  no  sooner  than  180  days  from  the 
date  the  order  is  issued  imless  "good 
cause"  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  Since  this 
amendment  would  facilitate  the 
introduction  of  certain  tires  without 
imposing  additional  requirements  on 
manufactiirers  and  since  the  public 
interest  would  be  served  by  not  delaying 
the  introduction  of  these  alternative  tire 
designs,  the  agency  has  determined  that 
there  is  good  cause  to  have  an  eHiactive 
date  30  days  after  publication  of  the 
final  rule. 

This  rule  will  not  have  any  retroactive 
efiiect  Under  section  103(d)  of  the 
Naticmal  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  State  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 


Act  (IS  U.&C  1304)  sets  forth  a 
prDoedare  for  Judicial  review  of  final 
rules  oatabUahing.  amending  or  revoking 
Fedanl  motor  vehicle  aafaty  standards. 
That  section  does  not  require 
submissioa  of  a  petition  Cor 
reconatdaratioa  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

Rukmaidag  Analyses  aad  Notices 

Executive  Order  12291  (Federd 
Regulation)  and  DOT  Regulatory 
Pmides  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  neitber  ma)or  within  the 
meaning  of  Executive  Order  12291.  nor 
significant  writhin  the  meaning  of  the 
Department  of  nanspoitatiGo's 
regulatoiy  polidas  and  procedures. 
NHTSA  has  found  that  its  effect  will  be 
so  minimal  as  not  to  warrant 
preparation  of  a  hill  regulatory 
evaluation.  NHTSA  has  evaluated  this 
rule  and  believes  that  it  will  impose  no 
mandatmy  costs  on  manufacturers.  This 
amendment  will  merely  permit 
manufacturera  to  introduce  tires  of 
larger  dimensions.  For  th(»e 
manufacturers,  the  costs  will  be 
minimaL  It  will  not  have  an  impact  on 
the  economy  in  excess  <tf  $100  million. 
Similarly,  it  nvill  not  reeult  in  a  maior 
change  in  costs  or  prices  Cor  consimiers. 
individuals.  indusMes.  government,  or 
any  geographic  region.  Nor  will  this 
action  significantly  affect  competition. 

Regulatory  Flexibility  Act 


Exeatthm  CMsr  liS612  (FedenUam) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  impUoetions  to  wranant  ttie 
preparatton  of  a  Federalism  Assessment 

Poperworic  Aeductibn  Act 

In  accordance  with  the  Paperwoik 
Reduction  Act  of  1980,  P.L.  96-511,  tlM 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking. 

List  of  Sub|ects  in  40  CFR  Part  571 

Imports,  Motor  vehide  aafaty.  Motor 
vehicles.  Rubber  and  rubber  prodocts. 
Tires. 

In  consideration  of  the  foregoing.  40 
CFR  part  571  Is  amended  as  follo«irs: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANOAROS 

1.  The  authority  dtation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392. 1401, 1403  and 
1407;  dalagrtioBofeaOiorityBt  49  CFR  t.sa 

2.  Section  571.109  is  amaoded  by 

adding  a  heading  preceding  Figure  1 
and  revising  the  teUe  in  Figure  1.  a* 
follows: 


1571.109 
Urea. 


109,  Hew 


Figures  to  Standard  109 


NHTSA  has  also  considered  the  *        * 

impacts  of  this  rulemaking  action  under     

the  Regulatory  Flexibility  Act  I  hereby 

certify  that  the  amendments  will  not 

have  a  significant  economic  impact  on  Wheel  sizes 

a  substantial  number  of  small  entities. 

Accordingly,  the  agency  has  not 

prepared  a  regulatory  flexibility  "~ 

analysis.  |* 

The  agency  believes  that  few,  if  any,        17 ."...iZ! 

tire  manufacturers  qualify  as  small  16 ».. 

businesses.  Small  businesses,  small  15 

organizations  and  small  governmental        ^^ 

xmits  will  be  afiected  by  the  amendment     ^^ 

only  to  the  extent  that  they  purchase  |? 

veUdes  for  which  the  tires  in  question       ]q -" 

are  spedfically  designed.  320mm  ".~" 

National  Environmental  Policy  Act  aJsmm  — 

NHTSA  has  analyzed  this  rulemaking  ^^|""|  — 

action  for  piuposes  of  the  National  aaolnm 

Environmental  Policy  Act.  The  agency  415IIIIU  '""" 

has  determined  that  implementation  of  400mm(1 )  I 

this  (u:tion  will  not  have  any  significant  42Sfnm(l )  Z 

impact  on  the  quality  of  the  human  4S0mm(l )  _ 

environment  47Smm(i) ... 


^Im«n«lrin    MAM  ji,  ■    " 

uvnensnn  a  nr  ares 

with  ntaxifnufn  MlaHon 

preaaura 


Other  than 
60lt>a^a 
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Figure  1.— Bead  Unseating  FljCture— 
Dimensions  in  Inches 

bnMd:  July  30. 1993. 
Howani  M.  SiMikiB. 
Acting  Administrator. 
IFR  Doc  93-18634  Filed  8-*-93;  8:45  am] 


DEPAfmiENT  OF  COMMERCE 

National  OcMolc  and  Atmo«ph«r(c 
Administration 

50  CFR  Part  872 

[DecM  Na  tailOr-Mea;  UX  080293B] 

Qroundflah  Of  tha  Gulf  of  Alaaka 

AOCNCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Closure. 


r:  NMFS  is  prohibiting  directed 

fishing  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA). 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollock. 
"uus  action  is  necessary  because  the 
third  seasonal  apportionment  of 

Erohibited  species  catch  (PSC)  of  Pacific 
alibut  to  trawl  gear  in  the  GOA  has 
been  caught. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  August  3. 1993.  through  12 
noon.  A.l.t..  October  4. 1993. 
FOR  FURTHER  MFORMATION  CONTACT. 
Andrew  N.  Smoker.  Resource 
Management  Specialist.  Alaska  Region, 
NMFS.  907-586-7228. 
SUPPLEMENTARY  MFORMATION:  Tbe 
groiuidfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  for 
Gorundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  final  1993  initial  specifications 
for  the  GOA  (58  FR  16787.  March  31. 
1993)  established  Uie  1993  Pacific 
halibut  PSC  limit  for  trawl  gear  at  2.000 
metric  tons  (mt).  In  accordance  with 


§  672.20(fM2).  600  mt  was  apportioned 
to  the  third  season,  the  period  June  28. 
1993,  throxigh  Octobw  3. 1993. 

The  Director  of  the  Alaska  Region. 
NMFS,  has  determined,  in  accordance 
with  §672.20(f)(l)(i).  that  vessels 
engaged  in  directed  fishing  for 
groundfish  with  trawl  gear  in  the  GOA 
have  caught  the  third  seasonal 
apportionment  of  Pacific  halibut  PSC 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  groiuidfish  by  vessels  using 
trawl  gear  in  the  GOA.  except  for 
directed  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  that  remain  open 
to  directed  fishing  for  pollock.  This 
closure  is  effective  from  12  noon.  A.Lt, 
August  3. 1993,  through  12  noon,  Al.t. 
October  4, 1993. 

Classificatioa 

This  action  is  taken  under  50  CFR 
672.20.  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  SO  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

AvAarttr  16  U.S.C  1801  et  seq. 

Dated:  August  2. 1993. 
David  S.  Crasda. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  93-18733  Filed  8-2-93;  2:32  pml 
aaojNO  oooc  «i»-a»4i 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1413 
RiN  0560-AO02 

1994  Feed  Grain  Acreage  Reduction 
Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 


ACnON:  Proposed  rule. 


StJMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage  for  each  of 
the  1994  feed  grain  crops  and  whether 
producers  of  malting  barley  should  be 
exempt  from  complying  with  acreage 
reduction  requirements  to  maintain 
eligibility  for  feed  grain  loans, 
purchases  and  payments.  Producers 
who  participate  in  the  Feed  Grain 
Acreage  Reduction  Program  would  be 
eligible  for  benefits  such  as  price 
support  loans  and  deficiency  payments. 
This  action  is  required  by  section  lOSB 
of  the  Agricultural  Act  of  1949,  as 
amended  (the  1949  Act). 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1993  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Director,  Grains  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  Agriculture  (USDA).  P.O. 
Box  2415,  room  3742-S,  Washington. 
DC  20013-2415. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Philip  W.  Sronce,  Director,  Grains 
Analysis  Division.  ASCS,  USDA.  room 
3742-S.  P.O.  Box  2415.  Washington.  DC 
20013-2415  or  call  202-720-4418. 

SUPPI^MENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 


classified  as  "major."  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

Regulatory  FlexibUity  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  105B(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule.  A 
Preliminary  Regulatory  Impact  Analysis 
was  prepared,  which  determined  that 
this  regulation  will  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  particular  acreage 
reduction  percentages  considered  will 
not  affect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  CCC  thus  certifies  that 
the  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  the  implementation  of  each 
option  is  available  on  request  fit)m  the 
above-named  individual. 

Environmental  Assessment  or  Impact 
Statement 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

Tlie  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Feed 
Grain  Production  Stabilization — 10.055. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws;  are  not 
retroactive;  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

lliis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 


which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Public  Comments 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Statutory  Background 

In  accordance  with  section  105B  of 
the  1949  Act,  an  acreage  reduction 
program  (ARP)  is  required  to  be 
implemented  for  the  1994  crops  of  com, 
grain  sorghum,  or  barley  if  it  is 
determined  that  the  total  supply  of  each 
respective  feed  grain  would  otherwise 
be  excessive. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  feed  grains 
to  desirable  goals.  A  paid  land  diversion 
program  is  not  being  considered 
because,  given  the  allowed  ARP 
percentages,  it  is  not  needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  respective 
feed  grain  acreage  base  for  the  ^rm.  In 
making  such  a  determination,  the 
number  of  acres  placed  into  the 
agricultural  resources  conservation 
program  established  under  subtitle  D  of 
title  Xn  of  the  Food  Security  Act  of 
1985,  as  amended,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
feed  grains  in  excess  of  the  respective 
permitted  acreage  for  the  farm  plus  any 
respective  feed  grain  acreage  planted  in 
accordance  with  the  flexibility 
provisions  are  ineligible  for  loans  and 
purchases  and  all  payments  with 
respect  to  that  crop  on  the  farm.  If  an 
ARJP  program  for  the  1994  crop  is  in 
effect,  the  program  must  be  announced 
no  later  than  September  30, 1993. 
Adjustments  in  the  announced  program 
may  be  made  if  it  is  determined  that 
there  has  been  a  significant  change  in 
the  total  supply  of  feed  grains  since  the 
program  was  first  announced.  These 
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■d|ustinents  must  be  mad*  no  ktsr  than 
Novmbar  IS.  1093. 

In  accordance  with  aection  105B  of 
the  1049  Act.  not  leaa  than  60  days 
before  the  program  is  announced  for  a 
crop  of  fioed  graina.  propoaala  for  public 
comment  on  varioua  program  optiona 
ftv  the  crop  of  faed  graina  are  required 
tobe  Mt  forth.  Each  option  muatoe 
accompanied  by  an  analyaia  that 
includea  the  estimated  planted  acreage, 
production,  domestic  and  eiqport  use. 
ending  stodca.  season  average  producer 
price,  program  participation  rate,  and 
cost  to  the  Fedml  Government  that 
would  likely  result  from  eedi  option. 

to  determinins  the  1094  com  ARP. 
the  Secretary  wiU  chooee  a  specific  ARP 
reduction  percentage  from  within  a 
range  established  by  the  estimated 
enmng  stocks-to-use  (SAJ)  ratio  for  the 
1993  com  marketing  year.  If  it  is 
estimated  that  the  1993  ending  S/U  ratio 
in  percentage  terma  will  be: 

U)  More  Uian  25  percent,  the  ARP 
shall  not  be  less  than  10  percent  nor 
mora  than  20  percent;  or 

(2)  Equal  to  or  less  than  2S  percent, 
the  ARP  may  not  be  mora  than  12.5 

DBTCOnt* 

The  SAJ  for  the  1993  marketing  year 
is  estimated  to  be  24.9  percent.  Based  on 
thia  estimate,  the  1994  ARP  may  be  not 
mora  than  12.5  percent  In  the  case  of 
grain  sorghum  and  barley,  the  Secretary 
may  dtoose  a  1994  ARP  percentage  in 
the  range  from  0  to  20  percent.  For  oats, 
the  1994  ARP  is  statutorily  mandated 
not  to  exceed  0  percent. 

Section  1104  of  the  Agricultural 
Reconciliation  Act  of  1990  provides  that 
the  acreage  reduction  factor  for  the  1994 
crops  of  com,  grain  sorghum,  and  barley 
may  not  be  less  than  7.5  percent.  This 
provision  does  not  apply  if  the 
estimated  com  SAJ  for  the  1993  crop  is 
less  than  20  percent.  Section  1302  of  the 
Agricultural  Reconciliation  Act  of  1990 
also  provides  that  minimum  ARP 
requirements  may  be  waived  if  an 
agreement  lesulting  from  the  General 
Agreement  on  Tarift  and  Trade  (GATT) 
negotiationa  ia  not  entered  into  by  June 
30  1992. 

Currently  the  SAJ  for  the  1993  com 
crop  is  greater  than  20  percent.  Thus, 
the  minimum  7.5-percent-ARP 
provision  is  not  currently  applicable 
and  an  ARP  less  than  7.5  percentage  for 
com.  grain  sorshimi.  or  barley  cannot  be 
announced  unleaa  minimum  ARP  levels 
are  waived.  ARP's  lovrer  than  7.5 
percent  for  com.  grain  sorghum,  and 
barley  will  be  iniduded  as  options 
because  (1)  small  changea  in  supply  and 
demand  e^imatea  could  result  La  a 
revised  com  SAJ  estimate  that  ia  leaa 
than  20  percent,  which  would  allow  for 
consideration  of  an  ARP  below  7.5 


percent,  and  (2)  a  GATT  agreement  was 
not  entered  into  by  June  30. 1992. 

Conversely,  the  final  ARP  decision 
process  could  consider  higher  ARP's 
between  10  and  20  percent  if  the  SAJ 
ratio  exceeds  25  percent,  and  such  an 
outcome  is  possible.  The  ARP  options 
included  in  this  analysis  era  the  most 
likely  possibilities,  based  on  June  1993 
data.  If  ending  stocks  increase,  due  to 
weaker  demand  or  higher  than  expected 
yields,  and  raise  the  SAJ  ratio  to  25 
percent  or  higher,  ARP  levels  between 
12.5  and  20  percent  may  be  considered 
befora  a  final  decision  is  made.  The 
1994  ARP  options  considered  are  shown 
in  table  1. 

Table  i.— Proposed  1994  feed 
Grain  ARP  Options 


Nam 

Optfon 

1 

2 

3 

Peroenl 

Com 

Gf;^  Sor- 
ghum — 

Bailey 

Oals 

5 

0 
0 
0 

10 

5 

0 
0 

IS 

10 
5 

0 

Table  2.— Corn  Supply  and 
Demand  Esumates— Continued 


MHIion 
bushele 
Production 
Domestic 


Exports 

Encfing 

slocks,  8/ 

31  

Dollars  par 

bushel 
Season  av- 

ecagepro- 

dUMT 

price 

MUHon 
dollera 
Deficiency 
payments 


1904  Program  optiona 


e,61S 

7.196 
1,590 


1,953 


8,405 

7.155 
1.575 


1.706 


8,235 

7,125 
1.560 


1,673 


2.14 


3,195 


2.20 


2.600 


2.26 


2,022 


Table  3.— Grain  Sorghum  Supply 
and  Demand  Estimates 


Kern 


For  grain  sorghum  and  barley,  ARP 
percentages  hidier  than  7.5  percent  are 
not  consideredbecause  expected 
sorghum  and  barley  SAJ's  are  low 
compared  with  historical  levels.  The 
1993  grain  sorghum  SAJ  is  forecast  at 
18.6,  which  with  the  exception  of  1991. 
the  lowest  level  since  1976  (17.3 
percent).  The  1993  barley  SAJ  is  forecast 
at  33.8,  a  level  reached  only  two  other 
times  since  1982.  ARP  levels  above  5 
percent  would  limit  supplies  of  barley 
and  grain  sorghum  to  the  point  of  not 
allowing  export  and  domestic  needs  to 
be  met  However,  ARP  levels  above  5 
percent  will  be  considered  when 
making  the  final  ARP  decision  if  feed 
grain  supply  and  demand  changes  are 
urge  enougn  to  warrant  their 
consideration. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  tables  2  through  4. 


Table  2.— Corn  Supply  and 
Demand  Estimates 

Item 

1994  Progrwn  optiona 

1 

2 

3 

Pefcenl 

^•.r     ............ 

ParVdpaiion 

6 

80 

10 
77 

15 
72 

Million 

rwnea 
aoreege  ~ 

76J 

7S.0 

73.5 

ARP 

ParMpation 
Million 
acree 

Planted 
acreage  .. 
MiMon 
buahele 

Production  .. 

Domestic 
use 

Exports 

Ending 
stocks,  8/ 

31  

Dollareper 
buehel 

Seaaonav* 
erage  pro- 
ducer 

price 

Million 
dollara 

Defiderwy 
payments 


1994  Program  options 


0 
82 


11.5 


685 

413 
292 


112 


i 


2.00 


304 


5 

79 


11.3 


670 

406 
290 


104 


2.05 


252 


10 
76 


11.1 


660 

403 
288 


101 


2.10 


206 


Table  4.— Barley  Supply  and 
Demand  Estimates 


Item 


ARP 

Participation 


acreege 


1904  Program  opflona 


0 
79 


7J 


0 
78 


7.8 


5 
76 


7.6 
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Table  4.— Bahley  Supply  and 
Demand  Estimates— Continued 


Item 

1994  Program  options 

1 

2 

3 

MHNon 

■ — »-  -■- 
suanws 

Production  .. 

415 

415 

405 

Domestic 

use — 

363 

355 

350 

Exports 

80 

80 

79 

ErKfing 

stocks,  5/ 

31  

154 

152 

148 

Dollars  par 

buahal 

Season  av- 

aragspro- 

duosr 

pfica 

2.11 

2.15 

2.20 

MWIon 

doNara 

Deficiency 

payments 

143 

132 

110 

3 

0 

5 

8 

76 

8 

7.6 

Accordingly,  comments  are  requested 
as  to  whether  the  1994  acreage 
reduction  percentage  for:  (1)  Com 
should  be  5, 10,  or  15  percent  or  any 
percentage  less  than  12.5  percent:  (2) 
Grain  sorghum  should  be  0, 5,  or  10 
percent  or  any  percentage  in  the  range 
of  0  to  20  percent;  and  (3)  Barley  should 
be  0  or  5  percent  or  any  percentage  in 
the  range  of  0  to  20  percent.  The  final 
determination  of  these  percentages  will 
be  set  forth  at  7  CFR  part  1413. 

In  accordance  with  section 
105B(e)(2)(G)  of  the  1949  Act,  with 
respect  to  feed  grains,  the  Se<7etary  may 
exempt  producers  of  malting  barley,  as 
a  condition  of  eligibility  for  feed  grain 
loans,  purchases,  and  payments,  firom 
complying  with  the  acreage  reduction 
requirements.  It  is  proposed  that 
malting  barley  not  be  exempted  from  the 
feed  grain  acreage  reduction 
requirements  for  the  1994  crop. 

List  (^Sublects  in  7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Rice.  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  1413-FEED  GRAIN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308, 1308a;  1309. 
1441-2. 1444-2, 1444f.  144Sb-3a.  1461-1469: 
15U.S.C714band714& 

2.  Section  1413.54  is  amended  by: 


A.  Removing  the  word  "and"  at  the 
end  of  paragraph  (a)(2)(ii)(B). 

B.  Removing  the  period  at  the  end  of 
paragraph  (a)  UltiiiHC)  and  adding  a 
semicolon  and  the  word  "and", 

C.  Adding  a  new  paraeraph  (a)(2)(iv). 

D.  Removing  the  word  "and"  at  ihe 
end  of  para^ph  (d)(3)(iii), 

E.  Removuig  the  period  at  the  end  of 
paragraph  (d)(3)(v)  and  adding  a 
semicolon  and  the  word  "and"; 

F.  Adding  a  new  paragraph  (d)(4);  and 

G.  Revising  paragraph  (ej  to  read  as 
follows: 

I1413J4    Acreage  reduction  program 
provlaiona. 

(a)  •  •  • 
(2)  •  •  • 

(iv)  For  the  1994  crop: 

(A)  Com,  grain  sorghum,  and  barley 
shall  be  no  more  than  12.5  percent,  as 
determined  and  announced  by  COC;  and 

(B)  Oats  shall  be  0  percent. 

(d)  •  •  • 

(4)  For  the  1994  crop,  shall  not  be 
made  available  to  producers  of  feed 
grains,  as  determined  and  announced  by 
CCC. 

(e)  With  respect  to  the  1991, 1992, 
1993,  and  1994  crt^  years,  in  order  to 
receive  feed  grain  loans,  purchases  and 
payments  in  accordance  with  this  part 
and  part  1421  of  this  title,  producers  of 
malting  barley  must  comply  with  the 
acreage  reduction  requirements  of  Uiis 
part. 

Signed  this  August  2  day  of  1993  at 
Washington.  DC 
BniceR.W«bw. 

Acting  Executive  Vice  President,  Commodity 
Credit  Corp<mition. 

(FR  Doa  93-18774  Piled  8-2-93;  4:35  pm) 
Musto  cooe  M1»-«-^ 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  92  and  94 
[Docket  No.  92-107-1] 

Uamaa  and  Alpacaa 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Proposed  mle. 

SUMMARY:  We  are  proposing  to  remove 
certain  health  certification  requirements 
and  requirements  concerning  quarantine 
upon  arrival  in  the  United  States  for 
llamas  and  alpacas  from  Oiile,  Poland, 
and  The  Netherlands.  This  action 
appears  warranted  to  relieve  excessively 
burdensome  restrictions. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  4, 1993. 


ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
107-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
RM  FURTI^  MFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS.  APHIS.  USDA.  room  761, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-438-7511. 

SUPPL£MENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  92  and 
94  (referred  to  below  as  the  regulations) 
regulate,  among  other  things,  Uie 
importation  into  the  United  States  of 
specified  animals  and  animal  products 
to  prevent  the  introduction  of  various 
livestock  diseases. 

The  regulations  in  §  92.435  were 
published  in  the  Federal  Register  (55 
FR  39601-39608.  Docket  Number  89- 
216)  as  a  final  mle  on  September  28, 
1990,  the  date  Chile  was  declared  free 
of  foot-and-mouth  disease  (FMD).  This 
section  (referred  to  below  as  the 
"Llamas  and  alpacas  regulations")  sets 
forth  health-certification  and  quarantine 
requirements  for  llamas  and  alpacas 
imported  into  the  United  States  from 
any  country  where  FMD  or  rinderpest 
has  been  known  to  exist  and  that  was 
declared  free  of  those  diseases  on  or 
after  September  28, 1990.  Section 
94.1(d)  lists  such  countries:  Chile, 
Poland,  and  The  Netherlands.  Poland 
and  The  Netherlands  were  added  to  the 
list  on  June  14. 1993.  Therefore,  from 
1990  until  June  14, 1993,  the  llamas  and 
alpacas  regulations  (§  92.435)  applied 
only  to  importations  of  llamas  and 
alpacas  from  Chile.  Section  92.435 
includes  the  requirement  that  llamas 
and  alpacas  from  countries  listed  in 
§  94.1(d)(1)  undergo  quarantine-upon- 
arrival  fbr  at  least  40  days  at  the  high- 
security  Harry  S  Thiman  Animal  Import 
Center  (HSTAIQ. 

The  "Llamas  and  alpacas  regulations" 
were  considered  a  necessary  precaution 
when  Chile  was  declared  free  of  FMD  in 
Septembw  1990.  While  it  was  true  thst 
few  cases  of  FMD  in  llamas  or  alpacas 
had  ever  been  documented,  it  was  also 
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true  that  FMD  in  Uamas  and  alpacai  had 
not  bam  tha  objact  of  fbcuaad  tdflotific 
study.  Wa  wara  amcarnwl  about  tha 
poMible  axittenoa  of  a  "lilant  caniar" 
state,  in  which  apparantly  healthy 
]\mwnmm  or  tlpacas  could  harbor  FMD  and 
spread  that  disaaae  to  other  animals.  We 
«veia  also  concerned  about  a  lack  of  data 
about  the  behavior  of  the  FMD  virus  in 
llamas  and  alpacas. 

In  the  final  rule  published  on 
September  28, 1990.  we  stated  our  plans 
to  conduct  research  on  FMD  in  llainas 
and  alpacas.  We  further  stated  that  wa 
would  revisit  the  need  for  §  92.435 
when  research  results  were  available,  so 
that  we  could  scientifically  avaliiate  the 
possible  "silent  carrier"  status  of  llamas 
and  alpacas.  The  research  project 
mentioned  in  the  final  rule  published 
September  28, 1990,  was  completed 
eanier  this  year.  The  results  are 
consistent  with  previously  available 
empirical  data  and  confirm  that,  when 
considered  as  potential  FMD  hoeU, 
llamas  and  alpacas  need  not  be  treated 
differently  from  other  ruminants.  Tha 
results  obtained  from  both  the  clinical 
trial  and  the  serological  survey 
demonstrate  that  llamas  aia  very 
resistant  to  FMD  infection,  even  when 
exposed  to  domestic  livestock  actively 
shedding  the  virus.  Furthermore,  such 
exposed  llamas  failed  to  transmit  tha 
virus  to  other  llamas  and  to  susceptible 
domestic  livestock.  These  reaults  are 
dispositive  of  all  camelids.  including 
alpacas. 

No  llamas  or  alpacas  from  an  FMD- 
free  country  listed  in  $  94.1(d)  have 
been  imported  into  the  United  States 
since  1988,  in  part  because  of  tha 
loeLrtical  difficulty  of  arranging  for  them 
to  be  quarantined  at  HSTAIC,  as 
§92.43S(b)(l)  requires.  Even  so.  four 
importations  of  llamas  and  alpacas  from 
countriea  in  which  FMD  axiats  have 
taken  place  through  HSTAIC  during  the 
past  decade;  most  recently,  in  October 
1991.  FMD  virus  was  never  isolated 
from  any  of  the  imported  llaaus  and 
alpacas. 

Additional  evidence  discounting  the 
"siknt  carrier"  theory  has  coma  fr^m 
Maw  Zealand,  a  country  whara  FMD 
does  not  exist,  which  has  imported 
more  than  2.000  llamas  and  alpacas 
from  Chile  since  it  was  recognized  as 
FMD>free  by  the  Office  of  International 
Epizootics  in  1988.  The  FMD  virus  has 
never  been  isolated  from  tissue  samples 
obtained  from  these  llamas  and  alpacas, 
all  of  which  have  been  tested.  Further, 
tha  Pan  American  Foot-and-Mouth 
Disease  Center  in  Rio  de  Janeiro.  Brazil, 
a^ich  routinely  racaivea  samples  from 
laboratoriee  throughout  South  America 
for  di^oatic  tas^og,  has  never 
detected  serological  or  virological 


evidence  of  FMD  in  serum  or  tissue 
samples  examined  from  llamas  and 
alpacas. 

Qven  that  the  resulu  bom  the 
research  show  that  llamas  and  alpacas 
are  not  silent  carriers  of  FMD, 
confirming  the  empirical  data 

Ereviously  available,  we  no  longer 
alieve  §  92.435  is  necessary  to  prevent 
the  introduction  of  FMD  into  tha  United 

States. 

We  are  therefme  proposing  to  remove 
S  92.435.  "Llamas  and  alpacas."  and  to 
delete  the  related  cross-references  in 
§  92.405(a).  §  92.411(b)(1)  and  (2). 
§92.430(b)(3)(i)(B)(2). 
§  92.522(b)(3)(i)(B)(2).  and  §  94.1(d). 
Any  llamas  and  alpacas  imported  into 
the  United  SUtes  from  Chile  or  any 
other  country  listed  in  §  94.1(a)(2) 
would  be  Bovemed  by  the  regulations  in 
part  92.  subpart  D. 

Executive  Order  12291  and  Regnlatwy 
Flexibility  Act 

Wa  are  issuing  this  proposed  rule  in 
conformance  vrith  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  rar  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
eSiect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  fbreign- 
baseo  enterprises  in  domestic  or  export 
markets. 

Current  regulations  require  llamas 
and  alpacas  from  Chile,  Poland,  and  The 
Netherlandi  to  enter  the  United  States 
through  HSTAIC.  where  they  must 
remain  quarantined  for  at  least  40  days. 
Costs  depend  on  the  size  of  the 
shipment,  but  are  generally  $1092  per 
head.  Competition  for  the  quarantine 
space  in  HSTAIC  is  intense.  Import 
requests  are  awarded  on  a  lottery  basis, 
with  cattle,  sheep,  goats,  and  swine 
required  to  be  imported  through 
HSTAIC  and  swine  from  coxmtries  in 
whidi  African  swine  fever,  hog  cholera, 
or  swine  vesicular  disease  exists 
receiving  higher  priority  than  llamas 
and  alpacas.  Since  1990,  when  this 
lottery  system  became  effective,  only 
one  importation  of  llamas  and  alpacas 
has  occurred. 

The  greater  ease  of  importing  could 
attract  parsons  into  the  business  of 
importing  llamas  and  alpacas  bom  Chile 
into  the  United  States.  (We  are  not 


aware  of  eny  llamas  and  alpacas  in 
Poland  or  Ine  Netherlands  that  are 
available  for  export.)  Based  on  past 
requeets  for  the  use  of  HSTAIC.  imports 
could  readi  900  llamas  and  alpacas  per 
year,  ahhoui^  %ve  would  consider  half 
that  number  more  realistic.  The 
propoeed  rule  would  save  importers  of 
rhiUMtn  llamas  and  alpacas  at  least 
$592,488  for  a  shipment  of  900  animals 
and  $296,244  for  a  shipment  of  450.  For 
pxirpoees  of  this  analysis,  savings  are 
calculated  using  shipments  of  450 
animals  because  HSTAIC  can 
accommodate  no  more  than  450  llamas 
and  alpacas  per  shipment.  The  proposed 
rule  would  be  beneficial  to  importers  of 
Chilean  llamas  and  alpacas,  who  would 
save  approximately  $700  per  llama  or 
alpaca  imported  through  an  animal 
import  center  other  than  HSTAIC.  The 
decreases  in  price  and  quarantine  time, 
along  with  greater  access  to  quarantine 
facilities,  would  remove  some  barriers 
to  entry  into  the  import  market.  We 
estimate  between  15  and  20  importers, 
all  small  entities,  could  be  affected  by 
this  propoeed  rule. 

Tm  potential  effect  on  breeders  of 
llamas  and  alpacas  in  the  United  States 
depends  cm  the  demand  elasticity  of  the 
market.  Independent  of  this  rulemaking, 
the  domestic  price  for  llamas  and 
alpacas  has  been  decreasing  during  the 
past  few  years:  we  would  expect  prices 
to  continue  to  fall  if  this  proposed  rule 
is  adopted.  Current  market  values  for 
females  range  from  $5000  to  $8000,  but 
have  gone  as  low  as  $2000.  These  prices 
are  down  from  the  1989  values  of  $7500 
to  $10,000.  Prices  for  males  used  as  pets 
or  pack  animals  have  remained 
relatively  steady  at  $500  to  $1500. 
Prices  for  stud-quality  males  were  not 
available.  Current  figures  are  not 
available,  but  in  1989  approximately  99 
percent  of  the  llama  and  alpaca  breeders 
in  the  United  States  were  believed  to  be 
small  entities.  With  prices  decreasing 
and  llama  and  alpaca  births  rising 
annually  in  the  United  States  as  a  result 
of  forces  unrelated  to  the  regulatory 
changes  we  propose,  we  would  not 
expect  our  proposed  rule  to  significantly 
anect  a  substantial  nimiber  of  breeders. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspaction  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  snd 
regulations  that  are  inconsistent  with 
this  rule  %viU  ba  preempted;  (2)  no 
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retroactive  effisct  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  its 
provisions. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  OtRce  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects 

9CFRPart92 

Animal  diseases,  Imports,  Livestock. 

Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

9CFRPaii94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  92  and  94 
would  be  amended  as  follows: 

PART  92-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANMAL  AND  POULTRY 
PRODUCTS;  M8PECTI0N  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAMERS  THEREON 

1.  The  authority  citation  for  part  92 
would  be  revised  to  read  as  follows: 

Aatharity:  7  U.S.C.  1622;  19  U.S.C  1306; 
21  U.S.C  102-105,  111,  114a.  134a,  134b, 
1340, 134d.  134f,  135, 136.  and  136a:  31 
US.C  9701;  7 CFR  2.17, 2.51, and 371.2(d). 

192.406    [Amended] 

2.  In  §  92.405,  paragraph  (a),  the  term 
",  and  92.435"  would  be  removed. 

1*2.411    [Amended] 

3.  In  S  92.411.  pan^ieph  (bHD.  the 
first  sentmce,  the  phraae  "other  than 
llamas  and  alpacas  from  countries  listed 
in  S  94.1(d)  of  this  chapter,  and"  would 
be  removed. 

4.  In  paragraph  (b)(2)  of  S  92.411,  the 
last  sentence  would  be  removed. 

f«2.430   [Amended] 

5.  In  $  92.430,  peragraph 


f92J22   [Amended] 

7.  In  §92.522,  paragraph 
(b)(3)(i)(B)(2).  the  words  "Llamas, 
alpacas,  water"  Mrould  be  removed  and 
"Water"  added  in  their  place. 

PART  e^-RMDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

8.  The  authority  citation  for  part  94 
would  be  revised  to  reed  as  follows: 

Anthority:  7  U.S.C  147a,  ISOee,  161. 162. 
450;  19  U.S.C  1306:  21  U.S.C  111,  114a. 
134a,  134b,  134c  134f.  and  136a;  31  U.S.C 
9701;  42  U.S.C  4331, 4332;  7  CFR  2.17. 2.51, 
and  371.2(d). 

194.1    [Amended! 

9.  In  S  94.1.  paragraph  (d)  would  be 
removed. 

Dona  in  Washington,  DC  this  2nd  day  of 
August  1993. 

Eugana  BraaiteaL 

AgsutairtSecntaiy,  Marketing  and  Inspection 
Serrioet. 

(FR  Doc  93-18731  Piled  8-4-93;  8:45  am] 
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when  the  fuel  pump  drive  shaft 
disengaged  from  the  fuel  pump  drive 
coupmig.  Tbe  actions  spedGed  by  the 
proposed  AO  are  intended  to  prevent 
possible  fuel  pump  drive  shaft 
disengagement,  which  could  result  in  a 
loss  of  engine  poww. 
DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
trinlicata  to  the  FederaJ  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-23. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Moton.  P.O.  Box 
90.  Mobile.  AL  36601.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA. 
POR  RffriMER  MRMMATKM  CONTACT:  Jeny 
Robinette.  Aerospace  Engineer,  Atianta 
Aircraft  Certification  Office.  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkwray,  suite  210C,  Atianta,  GA  30349; 
telephone  (404)  991-3810;  fax  (404) 
991-3606. 


DEPARTMENT  OF  TRANSPORTATION      SUPPtEMENTARV  MRMMATKM: 


(bM3Mi)(BM^).  the  words"] 

alpacas,  water"  would  be  removed  and 

'^•ter"  added  in  their  place. 


I92.4IS 

6.  Section  92.435  would  be  removed. 


Federal  Aviation  AdmMatratlon 

14CFRPartS9 

[Docket  Na  9S-ANE-23] 

Alfworthlnaaa  DlraeUvaa;  Teledyne 
Continental  Motors  IO-620,  TSIO-S20, 
IO-«50,  TSIO-550,  and  TSIOL-«50 
Series  Reciprocating  Englnaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Teledyne  Continental  Motors  (TCM)  lO- 
520,  TSIO-620,  K)-550.  TSI(>-550,  and 
TSIOL-5SG  series  reciprocating  engines. 
This  proposal  would  require  inspection 
of  certain  fiiel  pumps  to  determine 
which  comUnation  of  foel  pump  drive 
shaft  and  fuel  pump  drive  coupung  is 
installed,  and  replacement,  if  necessary, 
of  fiiel  pump  drive  couplings  that  have 
less  than  the  minimimi  required 
coupling  engagement  with  loqger  fuel 
pump  (mve  couplings.  This  proposal  is 
prompted  by  reports  of  seven  inddoits 


CommeBts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  cm 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  eech  FAA-pubhc  contact 
ocmcerned  with  the  sub^ance  of  this 
pnmoeal  vdll  be  filed  in  the  Rules 
Dodcet 

Coounenters  wishing  tbe  FAA  to 
acknowledge  receipt  of  their  oommaote 
submitted  in  response  to  this  notice 
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must  (ubmit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  g3-ANE-23."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs  < 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  docket  No.  93-ANE-23, 12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299.  j 

Dieciission; 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  seven 
incidents  where  the  fuel  pump  drive 
shaft  disengaged  from  the  fuel  pump 
drive  coupling  on  Teledyne  Continental 
Motors  (TCM)  IQ-520.  TSIO-520.  lO- 
550.  TSIO-550.  and  TSIOLr-S50  series 
reciprocating  engines.  This  condition 
was  caused  by  a  fuel  pump  drive 
coupling.  Part  Number  (P/N)  631263. 
that  had  less  than  the  required 
minimum  engagement  with  drive  shaft, 
P/N  646176.  due  to  the  tolerance  range 
in  the  fuel  pump  drive  train.  If  the  fuel 
pump  drive  shaft  disengages  in  flight, 
engine  power  will  be  lost,  and  this  loss 
of  power  could  be  critical  depending  on 
the  phase  of  flight.  This  condition,  if  not 
corrected,  could  result  in  possible  fuel 
pump  drive  shaft  disengagement,  which 
could  result  in  a  loss  of  engine  power. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
M93-9.  Revision  1.  dated  March  10. 
1993.  that  describes  procedures  for 
inspecting  fuel  pumps  to  determine 
which  combination  of  fuel  pump  drive 
shafts  and  fuel  pump  drive  couplings  is 
installed,  and  replacement,  if  necessary, 
of  fiiel  pump  drive  couplings  that  have 
less  than  the  minimum  required 
coupling  engagement  with  longer  fuel 
pump  drive  couplings. 

Since  an  unsaie  condition  has  been 
identifled  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AO  would 
require  inspection  of  certain  fuel  pumps 
to  determine  which  combination  of  fuel 
pump  drive  shaft  and  fuel  pump  drive 
coupUng  is  installed,  and  replacement. 
if  necessary,  of  fuel  pump  drive 
couplings  that  have  less  than  the 
minimum  required  coupling 
engagement  with  longer  fuel  pump 
drive  couplings.  TCM  has  replaced  fuel 
pump  drive  coupling.  P/N  631263,  with 
a  longer  fuel  pump  drive  coupling.  P/N 
653359.  This  new  fuel  pump  drive 
coupling  is  compatible  with  both  of  the 
fiu  1  pump  drive  shafts.  P/N  643689  and 


646176.  used  in  early  and  current  fuel 
pump  assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  15.000 
engines  with  the  affected  design  fuel 
pumps  installed  in  the  worldwide  fleet. 
The  FAA  estimates  that  10.500  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  4  work 
houra  per  engine  to  accomplish  the 

f>roposed  actions,  and  that  the  average 
abor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $30  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,625,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  signiHcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subiecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  VS.C.  106(g);  and  14  CFR 
11.89. 


139.13    {Amandedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

TaledyiM  CoatiiMDlal  Motors:  Docket  Uo. 
93-ANE-23. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  Model  IO-520B,  1O-S20BA. 
IO-S20BB.  IO-520C.  IO-S20CB,  IO-S20M. 
IO-520MB;  lO-SSOA,  IO-5S0B,  IO-550C.  lO- 
550G;  TSIO-520B.  TSIO-520BB,  TSIO-520D. 
TSIO-520DB,  TSIO-520B.  TSIO-520EB, 
TSIO-520J.  TSIO-520IB,  TSIO-520K,  TSIO- 
520KB.  TSIO-520L,  TSIO-520LB,  TSIO- 
520N,  TSlO-520r4B,  TSIO-520UB,  TSIO- 
520VB,  TSIO-520WB;  TSIQ-SSGB;  and 
TSIOL-550A  and  TSIOL-550B  reciprocating 
engines,  with  serial  numbers  lower  than 
those  listed  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  M93-9,  Revision  1,  dated 
Maurch  10, 1993;  which  are  equipped  with  the 
following  fiiei  pumps:  Part  Numbers  (P/N) 
646210-1,-2,  -8,  -10.  -11;  P/N  646212-2, 
-5,  -16,  -17;  P/N  646758-5,  -7,  -8,  -9;  P/N 
646765-6  and  -7;  P/N  646766-1  and  -2; 
646767-1;  649368-19;  or  engines  equipped 
with  any  fuel  pump,  regardless  of  part 
number  that  have  had  the  fuel  pump 
replaced  in  the  field  prior  to  the  efTective 
date  of  this  AD  with  fuel  pump  drive  shaft. 
P/N  646176,  installed.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  Beech  Bonanza  35-C33A.  E33A/C. 
F33A/C.  S35,  V35/A/B.  A36/TC.  B36TC; 
Beech  Baron  95-C55/A.  055/ A.  E55/A.  58/ A/ 
P/PA/TC/TCA;  Cessna  310R.  T310P/Q/R.  320 
D/E/F,  335  series,  340  series,  401  series,  402 
series,  414  series;  Cirrus  VK-30;  Lancaire  IV; 
Navion  Model  H;  and  Questair. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fuel  pump  drive  shaft 
disengagement,  which  could  result  in  a  loss 
of  engine  power,  accomplish  the  following: 

(a)  At  the  next  100  hour,  annual,  or 
progressive  maintenance  inspection  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  visually  inspect  the  fuel  pump  to 
determine  which  combination  of  fuel  pimip 
drive  shaft  and  fuel  pump  drive  coupling  is 
installed,  and  replace,  if  necessary,  hiel 
pump  drive  couplings  that  have  less  than  the 
minimum  required  coupling  engagement 
with  longer  fuel  pump  drive  couplings,  in 
accordance  with  Figure  1  of  TCM  MSB  No. 
M93-9,  Revision  1,  dated  March  10, 1993,  as 
follows: 

(1)  If  fuel  pump  drive  shaft.  P/N  646176. 
is  installed  with  fuel  pump  drive  coupling, 
P/N  631263,  replace  the  fuel  pump  drive 
coupling  with  a  serviceable  fuel  pump  drive 
coupling,  P/N  653359. 

(2)  If  fuel  pump  drive  shaft.  P/N  643689, 
is  installed  with  either  fuel  pump  drive 
coupling.  P/N  631263  or  653359,  no  further 
action  is  required. 

(3)  If  ftiel  pump  drive  shaft,  P/N  646176, 
is  installed  with  fuel  pump  drive  coupling. 
P/N  653359.  no  further  action  is  required. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  OQce.  The  request 
should  be  forwarded  through  an  appropriate 
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FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  smd  it  to  the  Manager, 
Atlanta  Aircraft  Certification  OCRce. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methoos  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  26, 1993. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service, 
[FR  Doc.  93-18665  Filed  S-4-93: 8:45  am] 

MLUNG  COOe  4*10-1*-^ 


DEPARTMENT  OF  ENERGY 

Federal  EnArgy  Regulatory 
Commission 

18  CFR  Part  284 
Poctot  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations;  Proposed 
Rulemalditg 

July  29, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Conunission)  is 
proposing  changes  in  its  regulations  to 
standardize  the  content  of,  and 
procedures  for  accessing,  information 
relevant  to  the  availability  of  service  on 
interstate  pipelines.  The  Commission's 
proposed  standards  will  require 
pipelines  to  make  this  information 
available  on  Electronic  Bulletin  Boards 
and  through  downloadable  files  and 
will  detail  procedures  and  protocols  for 
EBB  operation  and  file  transfers. 
DATES:  Comments  are  due  on  or  before 
August  30, 1993. 

ADDRESSES:  An  original  and  14  copies  of 
the  written  comments  on  this  proposed 
rule  must  be  filed  in  Docket  No.  RM93- 
4-000.  All  filings  should  refer  to  Docket 
No.  RM93-4-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426. 
FOR  RIRTNER  MFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  SU-eet,  NE.,  Washington,  DC 
20426,  (202)  208-2294. 


SUPPLBIKNTARY  MRMMATKM:  In 
addition  to  publishing  the  full  text  of 
this  docxmient  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
doctunent  during  normal  business  bours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfact  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  open  access  regulations  to 
standardize  the  content  of.  and 
procedures  for  accessing,  information 
provided  through  Electronic  Bulletin 
Boards  (EBBs)  maintained  by  interstate 
pipelines.  The  Commission  proposes  to 
adopt  the  consensus  agreements  reached 
by  the  major  segments  of  the  gas 
industry  throu^  informal  conferences 
on  standardization  initiated  by  the 
Commission  and  some  additional 
elements  on  which  consensus  was  not 
reached. 

n.  Reporting  Requirements 

The  Commission  estimates  the  public 
burden  for  this  information  requirement 
under  the  proposed  rule — including  the 
one-time  start-up  burden  related  to 

Eipeline  EBBs — ^will  average  6,250 
ours  per  company.  The  burden 
estimate  includes  the  time  required  to 
implement  the  standards  proposed  in 
this  rule,  review  the  standards,  develop 
the  necessary  software,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  information.  The  information/data 
elements  required  to  be  maintained  on 
pipeline  EBBs  will  be  under  a  new 
information  requirement,  FERC-549(B), 
Gas  Pipeline  Rates:  Capacity  Release 
Information.  The  annual  burden 
associated  with  the  new  FERC-S49(B) 


information  requirement  will  be  487,500 
hours  based  on  the  estimated  initial  EBB 
development  burden  and  daily  EBB 
informational  updates  by  an  anticipated 
78  pipeline  respondents. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  information  requirement,  including 
suggestions  for  reductions  of  the 
biirden,  to  the  Federal  Energy 
Regulatory  Conunission,  941  North 
Capitol  Street,  NE..  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415.  FAX  (202)  208- 
2425];  and  to  the  Office  of  Information 
and  RagulatOTy  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission]. 

m.  BacJcground 

In  Order  No.  636.i  the  Commissicm 
established  a  capacity  releasing 
mechanism  under  which  shippers  can 
release  firm  transportation  ana  storage 
capacity  on  either  a  short  or  long  term 
basis  to  other  shippers  wanting  to  obtain 
capacity.  The  Commission  furUier 
required  pipelines  to  establish  EBBs  to 
provide  snippers  with  equal  and  timely 
access  to  relevant  information  about  the 
availability  of  service  on  their  systems, 
including  capacity  available  through 
release  transactions  and  firm  and 
interruptible  capacity  available  directly 
from  the  pipeline.' 

In  Order  No.  636-A.  the  Commission 
concluded  the  efficiency  of  the  capaci^ 
release  mechanism  would  be  enhanoed 
by  standardizing  both  the  content  of 
capacity  release  information  and  the 
methods  by  which  shippers  could 
access  that  information. >  The 
Commission  foimd  it  did  not  have 
sufficient  information  to  prescribe  such 
standards  and  strongly  encouraged  the 
gas  industry  to  develop  its  own  uniform 
standards  and  conventions.  The 
Commission  committed  to  hold  a 
technical  confierence  to  assess  the 
progress  in  developing  such  standards. 

On  February  26. 1993.  the 
Commission  held  the  technical 


I  PipeliiM  Ssrvica  Ottligations  and  Revitions  to 
Regulations  GovMning  Salf-IinpianMiiting 
Trvuporutioa:  mtd  RogulaUaa  of  Natural  Gas 
PipelinM  Allar  Partial  Wallhaad  Dwontrol,  57  FR 
13267  (April  te.  1992),  m  FQtC  Stat*,  a  Regr 
PrMmblM  1  30,939  (April  S.  1992):  ordtr  on  reh  % 
Ord«r  lia.  63a-A.  S7  FR  36128  (August  12, 1992), 
m  FERC  SUts.  a  Hags.  PrMmbtM  |  30.950  (Autusi 
3, 1992);  order  on  nh'g,  Ordar  No.  63«-B.  57  FR 
57911  (DecamlMr  S.  1992),  61  FERC  1 61,272 
(1992),  appeal  pending  $iib  nam.,  Atlanta  Cat  Ughl 
Co.  and  Chattanooga  Ga$  Co. «.  FERC  No.  92-6762 
(llth  Or.  Aug.  13, 1992). 

1 16  CFR  2S4.80>K3N4).  284.9(3)(4). 

s  Ordar  No.  636-A.  lO  FERC  SUU.  k  Regs. 
Preambla*  at  30.549. 
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must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dodcet  Number  93-ANE-23."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs  ! 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
A:(sistant  Chief  Counsel.  Attention: 
Rules  docket  No.  93-ANE-23, 12  New 
England  Executive  Park.  Bwlington,  MA 
01803-5299. 

Diacuaaioii: 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  seven 
incidents  where  the  fuel  pump  drive 
shaft  disengaged  from  the  fuel  pump 
drive  coupling  on  Teledyne  Continental 
Motors  (TCM)  10-520.  TSIO-520.  lO- 
550.  TSIO-550.  and  TSIOLr-550  series 
reciprocating  engines.  This  condition 
was  caused  by  a  fuel  pump  drive 
coupling.  Part  Number  (P/N)  631263. 
that  had  less  than  the  required 
minimum  engagement  with  drive  shaft, 
P/N  646176.  due  to  the  tolerance  range 
in  the  fuel  pump  drive  train.  If  the  fuel 
pump  drive  shaft  disengages  in  flight, 
engine  power  will  be  lost,  and  this  loss 
of  power  could  be  critical  depending  on 
the  phase  of  flight.  This  condition,  if  not 
corrected,  could  result  in  possible  fuel 
pump  drive  shaft  disengagement,  which 
could  result  in  a  loss  of  engine  power. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
M93-9.  Revision  1.  dated  March  10, 
1993,  that  describes  procedures  for 
inspecting  fuel  pumps  to  determine 
which  combination  of  fuel  pump  drive 
shafts  and  fuel  pump  drive  couplings  is 
installed,  and  replacement,  if  necessary, 
of  hiel  pump  drive  couplings  that  have 
less  than  the  minimum  required 
coupling  engagement  with  longer  fuel 
pump  drive  couplings. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspection  of  certain  fuel  pumps 
to  determine  which  combination  of  fuel 
pump  drive  shaft  and  fuel  pump  drive 
coupling  is  installed,  and  replacement. 
if  necessary,  of  fuel  pump  drive 
couplings  that  have  less  than  the 
minimum  required  coupling 
engagement  with  longer  fuel  pump 
drive  couplings.  TCM  has  replaced  fuel 
pump  drive  coupling.  P/N  631263.  with 
a  longer  fuel  pump  dbrive  coupling.  P/N 
653359.  This  new  fuel  pump  drive 
coupling  is  compatible  with  both  of  the 
fuel  pump  drive  shafts.  P/N  643689  and 


646176,  used  in  early  and  current  fuel 
pump  assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  15,000 
engines  with  the  affected  design  fiiel 
pumps  installed  in  the  worldwide  fleet. 
The  FAA  estimates  that  10,500  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  engine  to  accomplish  the 

f>roposed  actions,  and  that  the  average 
abor  rate  is  $55  per  woric  hour. 
Required  parts  would  cost 
approximately  $30  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposal  AD  on  U.S.  operators  is 
estimated  to  be  $2,625,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  m«  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhofity:  49  U.S.C  App.  1354(a).  1421 
and  1423: 40  U.S.a  106(g):  and  14  CFR 
11.89. 


139.13 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Taladyaa  Coalinital  MotOTK  Docket  No. 
93-ANE-23. 
Applicability:  Teledyne  Continental 
Motors  (TCM)  Model  IO-S20B,  IO-520BA. 
IO-520BB,  IO-520C,  10-52008,  IO-520M. 
IO-S20MB:  IO-550A.  IO-550B.  1O-550C.  lO- 
550G;  TSIO-520B,  TSIQ-520BB.  TSIO-520D. 
TS1O-520DB,  TSIO-520E,  TSIO-52(«B. 
TSIQ-520I.  TSIO-520JB,  TSIO-520K.  TSIO- 
520KB.  TSIO-520L,  TSIO-520LB,  TSIO- 
520N.  TSIO-520NB,  TS1O-520UB,  TSIO- 
520VB,  TSIO-520WB:  TSIO-550B;  and 
TSIOL-550A  and  TSIOL-550B  reciprocating 
engines,  with  serial  numbers  lower  than 
those  listed  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  M93-9,  Revision  1,  dated 
March  10, 1993;  which  are  equipped  with  the 
fallowing  fuel  pumps:  Part  Numbers  (P/N) 
646210-1,-2.  -8,  -10,  -11;  P/N  646212-2, 
-5,  -16.  -17;  P/N  646758-5,  -7.  S,  -9;  P/N 
646765-6  and  -7;  P/N  646766-1  and  -2; 
646767-1;  649368-19;  or  engines  equipped 
with  any  fuel  pump,  regardless  of  part 
number  that  have  had  the  fuel  pump 
replaced  in  the  field  prior  to  the  effective 
date  of  this  AD  with  fuel  pump  drive  shaft. 
P/N  646176,  installed.  These  engines  are 
installed  on  but  not  limited  to  the  following 
aircraft:  Beech  Bonanza  35-C33A,  E33A/C. 
F33A/C.  S35.  V35/AyB,  A36/TC,  B36TC; 
Beech  Baron  95-C55/A,  D55/A,  ES5/A,  58/ A/ 
P/PA/TC/TCA;  Cessna  310R,  T310P/Q/R,  320 
D/E/F,  335  series.  340  series,  401  series,  402 
series,  414  series;  Cirrus  VK-30;  Lancaire  IV: 
Navion  Model  H;  and  Questair. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fuel  pump  drive  shaft 
disengagement,  which  could  result  in  a  loss 
of  engine  power,  accomplish  the  following: 

(a)  At  the  next  100  hour,  annual,  or 
progressive  maintenance  inspection  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  visually  inspect  the  fuel  pump  to 
determine  which  combination  of  fuel  pump 
drive  shaft  and  fuel  pump  drive  coupling  is 
installed,  and  replace,  if  necessary,  hiel 
pump  drive  couplings  that  have  less  than  the 
minimum  required  coupling  engagement 
with  longer  fuel  pump  drive  couplings,  in 
accordance  with  Figure  1  of  TCM  MSB  No. 
M93-9,  Revision  1,  dated  March  10, 1993,  as 
follows: 

(1)  If  fuel  pump  drive  shaft,  P/N  646176. 
is  installed  with  fuel  pump  drive  coupling. 
P/N  631263,  replace  the  fuel  pump  drive 
coupling  with  a  serviceable  fuel  pump  drive 
coupling.  P/N  653359. 

(2)  If  fuel  pump  drive  shaft,  P/N  643689, 
is  installed  with  either  fuel  pump  drive 
coupling,  P/N  631263  or  6533S9,  no  further 
action  is  required. 

(3)  If  fuel  pump  drive  shaft,  P/N  646176. 
is  installed  with  fuel  pump  drive  coupling, 
P/N  653359.  no  further  action  is  required. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  OQce.  The  request 
should  be  forwarded  through  an  appropriate 
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J  FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  CBrtification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methooa  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  %vith  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  26, 1993. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc  93-18665  Filed  6-4-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmlsalon 

18  CFR  Part  284 
[Dockt  No.  WM93  4  000] 

StarMlarda  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Reguiationa;  Proposed 
Ruiemaidng 

July  29. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Conunission)  is 
proposing  changes  in  its  regulations  to 
standardize  the  content  of.  and 
procedures  for  accessing,  information 
relevant  to  the  availability  of  sendee  on 
interstate  pipelines.  The  Commission's 
proposed  standards  will  require 
pipelines  to  make  this  information 
available  on  Electronic  Bulletin  Boards 
and  through  downloadable  files  and 
will  detail  procedures  and  protocols  for 
EBB  operation  and  file  transfers. 
DATES:  Comments  are  due  on  or  before 
August  30. 1993. 

AOORESSES:  An  original  and  14  copies  of 
the  written  comments  on  this  proposed 
rule  must  be  filed  in  Docket  No.  RM93- 
4-000.  All  filings  should  refiar  to  Docket 
No.  RM93-4-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  VIFORMATXM  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-2294. 


SUPPLEMENTARY  MRMMATION:  In 
addition  to  publishing  the  fiill  text  of 
this  document  in  the  Fadnral  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104. 941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  docxunents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300. 1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  open  access  regulations  to 
standardize  the  content  of,  and 
procedures  for  accessing,  information 
provided  through  Electronic  Bulletin 
Boards  (EBBs)  maintained  by  interstate 
pipeUnes.  The  Commission  proposes  to 
adopt  the  consensus  agreements  reached 
by  the  major  segments  of  the  gas 
industry  through  informal  conferences 
on  standardization  initiated  by  the 
Conunission  and  some  additional 
elements  on  which  consensus  was  not 
reached. 

II.  Reporting  Requirements 

The  Commission  estimates  the  public 
burden  for  this  information  requirement 
under  the  proposed  rule — including  the 
one-time  start-up  burden  related  to 
pipeUne  EBBs — will  average  6.250 
hours  per  company.  The  burden 
estimate  includes  the  time  required  to 
implement  the  standards  projposed  in 
this  rule,  review  the  standarcls,  develop 
the  necessary  software,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  information.  The  information/data 
elements  required  to  be  maintained  on 
pipeline  EBBs  will  be  under  a  new 
information  requirement,  FERC-549(B), 
Gas  Pipeline  Rates:  Capacity  Release 
Information.  The  annual  burden 
associated  with  the  new  FERC-549(B) 


information  requirement  will  be  487.500 
hours  baaed  on  the  estimated  initial  EBB 
development  burden  and  daily  EBB 
informational  updates  by  an  anticipated 
78  pipeline  respondents. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  information  requirement,  including 
suggestions  for  reductions  of  the 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  S^eet.  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415,  FAX  (202)  208- 
2425];  and  to  the  Office  of  Informaticm 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  [Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission]. 

in.  Background 

In  Order  No.  636,i  the  Commission 
established  a  capacity  releasing 
mechanism  under  which  shippers  can 
release  firm  transportation  ana  storage 
capacity  on  either  a  short  or  long  term 
basis  to  other  shippers  wanting  to  obtain 
capacity.  The  Commission  further 
required  pipelines  to  establish  EBBs  to 
provide  shippers  with  equal  and  timely 
access  to  relevant  information  about  the 
availability  of  service  on  their  systems, 
including  capacity  available  through 
release  transactions  and  firm  and 
intemiptible  capacity  available  directly 
from  the  pipeline.' 

In  Order  No.  636-A,  the  Commission 
concluded  the  efficiency  of  the  capacity 
release  mechanism  would  be  enhanced 
by  standardizing  both  the  content  of 
capacity  release  information  and  the 
methods  by  which  shippers  could 
access  that  information.)  The 
Commission  found  it  did  not  have 
sufficient  information  to  prescribe  such 
standards  and  strongly  encoxiraged  the 
gas  industry  to  develop  its  own  uniform 
standards  and  conventions.  The 
Commission  committed  to  hold  a 
technical  conference  to  assess  the 
progress  in  developing  such  standards. 

On  February  26, 1993,  the 
Commission  held  the  technical 


I  Pipeline  S«rvk»  Obtigationi  and  Revisions  to 
Regulations  Govanung  Sdf-Implementing 
Tnnsportatiaa:  and  Regulatiao  of  Natural  Gm 
PipeliitM  Ail«  FWtial  Wailbead  Decontrol,  57  FR 
13267  (April  16. 1M2).  m  FDtC  Suis.  S  Rags. 
Piaamtriss  1  30.83e  (April  8, 1992);  order  on  nh'g, 
Ordar  Na  636-A.  57  FR  36128  (Av^ust  12, 1992). 
m  FERC  Stats,  a  Rags.  Preamble*  1  30.950  (August 
3, 1992):  Older oniaA'g,  Ordar  No.  636-8,  57  FR 
57911  (Decanbar  6. 1992).  61  FERC  1  61.272 
(1992),  appeal  pending  tub  nom.,  Atlanta  Gas  Lght 
Co.  and  Chattanooga  Cat  Co.  v.  FEBC,  No.  92-8762 
(lltbOr.  Aug.13,1992). 

1 18  CFR  284.8(bK3)(4).  264.9(3X4). 

>Order  No.  636-A.  Ill  FERC  SUts.  ft  Regs. 
Preambles  at  30,549. 
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cooferanos  at  whkfa  it  raosivstt 
presenUtioiu  by  •  niunbOT  of  industry 
groups.  Tbe  psrtid pants  at  ths 
confBrencs  exprassed  a  willingness  to 
establish  s  Ivoad  industry-wide  working 
group  to  reach  consensus  on  standards 
governing  capacity  release  transactions. 

Based  on  tnat  oommitmant.  the 
Conunission.  on  March  10, 1993.  issued 
a  Notice  (March  10  Notice)  beginning 
the  process  of  standardiaJng'EBBS  by 
setting  up  procedures  to  dcrvelop 
standuds  for  capacity  releeae 
transactions.*  The  Commissioo 
prefismd  tlie  industry  to  reach 
consensus  on  the  proposed  standards 
and  established  informal  confisrences 
with  CkNnmission  staff  and  all  intereated 
members  of  the  gas  industry  to  facilitate 
the  development  of  consensus 
standards.  The  Commission  directed  the 
participants  in  the  conferences  to 
develop: 

(1)  Standards  for  the  informatiao  and 
common  tarmioology  ntodad  to  ensura  a 
viable  capacitv  raiaasa  marfcat; 

(2)  Slaodank  for  tUa*  with  conunoD  data 
fonnats.  which  could  be  "downloaded"  by 
customen;>  and 

(3)  Communication  protocob  that  would 
enable  uaers  to  tnuufer  tnCormation  using 
readily  available,  off-the-shelf 
communication  programs. 

The  Q>nuniaaion  requested  a  report 
on  the  outcome  of  the  conferences  by 
July  1, 1993.  On  July  1  and  July  6. 1993. 
the  Commission  received  reports  from 
five  Working  Groups  (identified  by 
niunbers)  that  had  been  established  by 
the  participants  at  the  conferencea.  A 
broad  spectrum  of  firms  and 
organizations  participated  in  these 
Working  Groups,  incJuding 
representatives  from  the  major  segments 
of  the  gas  industry  and  other  interested 
parties,  such  as  computer  and  software 
firms. 

Working  Groups  1  and  2  >  proposed 
the  standardized  information  (data  sets) 
for  capacity  release  transactions  and  for 
firm  and  intoruptible  capacity  available 
from  pipelines.  The  data  sets  include 
fields  for  offers  to  sell  firm  capacity 
(either  by  the  pipeline  or  releasing 
shippers),  bids  for  capacity,  awards  of 
capacity,  withdrawals  of  capacity  offers 
and  bids,  and  operationally  available 


«sa  FR 14930  (MwcA  18. 1993). 

•  b  davalopiM  ttuidMik  lor  61*  doKmloads.  ih« 
Nolica  idMiliBad  w««al  iswM  for  tiM  partici|Mnls 
10  mMnm:  mrtdfdJMd  id«ilili«s  to  fKiUUto  lb* 
aMBpariMo  alcapacitjr  nIaMM  HKag  pipaUaas, 
such  w  Mandanl  co«1m  to  idintify  ptpaUna  raoiifX 
and  dalivary  points;  stonJard  wadKids  to  accaas 
dMse  filas  indapandaBt  of  dM  display  fomat  of  Iba 
EBB;  and  itoedatd  piocaduiaa  for  maatyia%  EBB 
usan  of  filas  and  iMllalins  addad  to  dw  EBB  sine* 
dia  usar  was'latt  "lonad"  onto  Um  EBB. 

•Thasa  l«ro  WorUag  Cioaps  tmatmUj  «*«ra 
consolidated  dua  to  tiiair  ovarlappiag  wambatihip. 


(i.e.,  intemiptible)  capacity.  The 
Woridna  Groupa  alao  proposed 
standards  governing  posting  of  system- 
wide  notices.  Working  Groups  1  and  2 
reached  consensus  on  158  data 
elements,  with  21  left  for  future 
resolution.  The  Woridng  Group  report 
also  included  minority  reports  on 
several  issues  on  which  agreement 
could  not  be  reached. 

Working  Group  3  was  established  to 
consider  the  development  of  standards 
applying  to  business  practices,  other 
than  capacity  release,  in  the  business 
environment  created  by  the 
restructuring  of  pipeline  operationa 
imder  Order  No.  636.  Its  main  goals 
were  to  establish  a  dialogue  between  the 
pipelines  and  their  customers  and  to 
establish  a  process  for  developing 
appropriate  standards  which  would 
extena  beyond  July  1, 1993.  U,  therefore, 
has  submitted  no  proposed  standards  at 
this  time. 

Working  Group  4  reeched  consensus 
on  propoeed  standards  and  prindplea 
relating  to  the  procedures  and  protocols 
needed  for  the  efficient  transfer  of  the 
data  sets  specified  by  Working  Groups 
1  and  2.  The  key  agreement  reached  by 
Working  Group  4  was  to  provide  for  the 
downloading  of  files  through  Electronic 
Data  Interchange  (EDI)  as  an  alternative 
to  using  on-line  ^Ba  to  obtain  access 
to  the  standardized  data  sets.'  The  EDI 
transactions  would  comply  with 
standards  developed  by  the  American 
National  Standards  Institute  (ANSI) 
Accredited  Standards  Committee  (ASC) 
XI 2.  Woriung  Group  4  foiled  to  readi 
agreement  on  two  issues:  Uploading 
files  (the  transfer  of  files  frtun  customers 
to  the  pipelines)  and  downloading 
subsets  of  files:  for  example,  a  user 
wishing  to  download  only  recent 
capacity  release  information  would  not 
need  to  download  an  entire  data  file. 

Working  Group  5  was  responsible  for 
developing  common  codes.  Although  it 
identified  proposed  methods  for 
determining  common  company  codes 
and  common  codes  for  gas  transaction 
points,  it  did  not  finalize  these 
proposals. 

All  the  Working  Groups  recognized 
that  the  standards  and  principles  they 
have  adopted  may  need  to  be  modified 


'  On-lina  EBB  refar*  (o  a  continuous  coaputar 
conaaction  Itatwaaa  a  pipaliaa  EBB  and  a  usar*! 
computar  in  wrhich  Iha  infonnation  from  Iba 
pipMina's  computer  is  displayed  visually  on  tha 
user's  computar  and  Iha  user  can  antar  data  directly 
to  Iha  pipeline's  computer.  File  downloading  refers 
to  Iha  liansfsr  in  computoized  Ibnnal  of  n  entire 
file  from  the  pipeline'*  computer  to  the  user's 
computer.  The  user  would  Iben  be  able  to  use  its 
own  Internal  computer  programs  to  manipulate  the 
data.  EDI  it  a  standardised  method  used  to  transfer 
computerized  infomatiOQ  between  parties  and  is 
describad  in  mote  detail  later. 


once  the  industry  has  more  experience 
with  the  operation  of  capacity  release. 
They  all  recommended  that  the  process 
of  developing  these  standards  tlut}u^ 
industry-wide  efforts  should  be 
continued. 

Public  notice  of  the  filing  of  the 
Working  Group  reports  was  issued  on 
July  7, 1993,  reauesting  any  comments 
to  be  filed  by  July  14. 1993."  Twenty- 
one  comments  were  received.  In 
addition,  a  number  of  letters  on  issues 
in  this  proceeding  have  been  received 
and  added  to  the  record. 

IV.  Discussion 

A.  General  Description  of  Commission 
Proposal 

The  Commission  is  very  pleased  by 
the  results  of  the  conferences.  The 
significant  consensus  among  all 
industry  segments  on  such  a  significant 
range  of  issues  is  testament  to  the 
industry's  commitment  to  this  project 
and  should  result  in  a  more  efficient 
capacity  release  market  redounding  to 
the  benefit  of  all.  In  the  nationwide 
market  for  gas  and  pipeline  capacity 
fostered  by  Order  No.  636,  efficient 
capacity  allocation  can  take  place  only 
when  all  pipelines  adhere  to  a  common 
set  of  standards  so  shippers  can  obtain 
and  process  information  from  multiple 
pipelines. 

Because  the  benefits  of 
standardization  can  be  realized  only 
through  implementation  of  the 
standards  by  all  pipelines,  the 
Commission  is  proposing  to  require 
interstate  pipelines  to  follow  the 
consensus  agreements  reached  by  the 
Working  Groups,  with  a  few  additions. 
The  Commission  is  proposing  a  general 
regulation  that  would  require  pipelines 
to  provide  standardized  information 
relevant  to  the  availability  of  service  on 
their  systems  and  the  ability  to 
download  the  standardized  information 
in  compliance  with  standardized 
procedures  and  protocols.  The  required 
information,  prtx:edures,  and  protocols 
would  be  made  available  in  a  document 
which  could  be  obtained  from  the 
Commission.*  In  summary,  the 
standards  and  protocols  the 
Commission  is  proposing  to  adopt 
would  require  pipelines  to:  provide  the 
information  contained  in  the  capacity 
data  sets  developed  by  Working  Groups 
1  and  2  (with  certain  modifications): 
make  this  information  available  on  their 
on-line  EBBs  and  through  downloadable 
files  using  EDI,  in  accordance  with  the 
ASC  Xl2  standards,  and  using  ASCII 


•  58  FR  37447  QuIt  12. 1M9) 
•The  proposed  document  is  attached  as 
Appendix  A. 
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fonnat  lo;  and  adhere  to  the  protocols 
developed  by  Working  Group  4  for  EBB 
operation  and  file  transiins. 

The  Conunissicm  recognizes  the 
Woridng  Groups  were  imable  to  reach 
agreement  on  certain  issues  and,  due  to 
time  limitations,  were  unable  to  finalize 
agreements  in  certain  areas,  which  they 
agreed  to  explore  later.  The  Commission 
also  realizes  experience  with  capacity 
release  may  dictate  changes  or 
modifications  to  these  standards. 
Nonetheless,  the  Commission  concludes 
promulgation  of  this  rule  should  not 
wait  for  final  resolution  of  these  matters, 
but  shoidd  proceed  based  on  the 
agreements  already  reached.  These 
agreements  cover  a  significant 
proportion  of  the  most  significant  issues 
and  their  early  implementation  will 
significantly  improve  capacity  releasing. 

Some  commenters  support  the 
commission's  issuance  ot  a  rule  to 
ensure  compliance  with  the 
requirements.  Others  suggest  a  policy 
statement  would  be  prefarable  because 
it  would  permit  modifications  to  the 
standards  to  be  made  more  easily.  The 
Commission  has  determined  to  proceed 
through  rulemaking  becaiise,  to  achieve 
the  benefits  of  standardization,  the 
minimal  informational  content  and 
downloading  procedures  need  to  be 
mandatory  for  all  pipeline  EBBs. 

Some  commenters  contend  the 
proposed  standards  need  to  be 
implemented  by  November  1, 1993. 
Pipelines  and  others  contend  sudi  an 
implementation  schedule  is  Cv  too 
ambitious  and  fails  to  provide  sufficient 
time  for  some  pipelines  to  test  and 
implement  their  propcraed  EBBs,  much 
less  complete  the  programming  and 
testing  required  to  implement  the 
projpcffied  standards  and  EDL" 

Ine  Commission  agrees  that  setting  a 
November  1, 1993  implementation  date 
may  be  impractical  on  many  systems. 
The  Commission  expects  pipelines  to 
implement  these  standards  as  soon  as  is 
practical  and  proposes  to  establish  April 
1, 1994  as  the  date  for  compliance  with 
these  requirements.  Pipelines  should 
have  sufficient  time  to  program  their 
computers  by  April  1  and 
implementation  by  that  date  will  enable 
them  to  conduct  &ial  testing  of  dieir 
systems  in  operation  during  the  off-peak 
summer  season,  so  the  systems  will  be 
fully  operational  by  the  1994  winter 
heating  season. 

All  u>e  Working  Groups  found  the 
informal  conferences  were  exceedingly 


beneficial  in  developing  these  standards 
and  support  a  continuation  of  this 
process.  Working  Qt>up  3  proposed  to 
continue  its  efforts  to  develop  standards 
required  by  the  post-restructuring 
business  environment  and  most 
commenters  support  the  continuation  of 
these  efforts."  Many  comments  also 
endorse  the  development  of  a  Gas 
Industry  Standards  Board  (GISB)  to 
replace  the  Working  Groups  and 
continue  the  development  and 
maintenance  of  standards. 

To  facilitate  resolution  of  the 
unresolved  issues  and  other  issues 
discussed  in  this  Notice  of  Proposed 
Rulemaking  (NOPR),  the  Commission  is 
proposing  to  direct  staff  to  continue  the 
informal  conferences  established  by  the 
March  10  Notice.  Given  the  level  of 
support  for  developing  standards 
governing  post-restructuring  business 
transactions  other  than  capacity  release, 
the  Commission  concludes  the 
participants  in  the  conferences  should 
continue  their  efforts  to  develop  such 
standards.  The  Commission  expects 
reports  on  the  outcome  of  these 
conferences  by  February  1, 1994. 
Amendments  and  modifications  to 
reflect  these  further  deliberations  can 
then  be  made  prior  to  the  1994  winter 
heating  season.  The  Commission  is 
interested  in  the  GISB  concept  and 
invites  the  submission  of  detailed 
proposals  as  to  how  it  would  operate. 

B.  Capacity  Release  and  Available 
Capacity  Data  Sets  (Working  Gmups  1 
and  2) 

The  Commission  proposes  to  require 
all  pipelines  to  adopt  the  data  elements 
on  which  Working  Groups  1  and  2 
reached  consensus  with  two  additional 
elements,  relating  to  contingent  bidding 
and  date  and  time  stamps  as  discussed 
below.  His  information  would  be  made 
available  through  the  pipelines'  on-line 
EBBs  as  well  as  through  standardized 
downloadable  files,  li^e  standardization 
of  the  downloadable  file  formats  is 
necessary  to  permit  shippers  to 
doMmload  the  same  information  from  all 
pipelines.  13 

The  non-consensus  issues  in  Working 
Groups  1  and  2  report  are  discussed 
below. 

1.  Contingency  Bidding  Fields 

The  contingency  bidding  fields  apply 
when  releasing  shippers  provide  in  tneir 


••ASCII  rates  to  th*  AiMrictn  Standard  Coda  for 
Information  Intarefaanga.  a  coda  fw  rharartar 
rapraten  tattoo. 

iiCouunants  by  Intantala  Natural  Gaa 
Auociation  (INGAA):  Taocaa  Eaitani  Tianamiuion 
Corporattoo,  et  a/. 
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terms  and  conditions  that  they  vriU 
accept  bids  contingent  on  events  taking 
place  after  the  close  of  the  pipeline 
bidding  period.  For  instance,  a  releasing 
shipper  may  wish  to  permit  bidders  to 
make  bids  contingent  on  their  ability  to 
obtain  downstream  or  upstream 
capacity  on  other  pipelines.  Some 
membms  of  the  Working  Groups  wanted 
the  Commission  to  reconsider  allowing 
releasing  shippers  this  flexibility, 
because  they  contend  contingent 
bidding  introduces  too  much  confusion 
in  the  offerA)id  process. 

The  Commission's  general  policy  has 
been  to  provide  releasing  shippers  with 
the  flexibiUty  to  structure  their  capacity 
release  offars  in  ways  that  will  enhance 
the  value  of  their  offers  and,  consistent 
with  this  philosophy,  the  Commission 
permitted  shippns  the  flexibiUty  to 
accept  contingent  bids.i«  Consideration 
of  contingent  bidding  is  not  appropriate 
in  this  proceeding  since  such 
substantive  policy  issues  are  beyond  the 
scope  of  the  proceeding,  which  is 
limited  to  developing  standardization 
policies  for  EBBs.  Moreover,  the 
industry  has  not  had  experience  with 
capacity  release  and  any  decision  to 
eliminate  contingent  bidding  would  be 
premature. 

2.  Date  and  Time  Fields 

Woridng  Groups  1  and  2  agreed  on 
identifying  the  date  and  time  when 
release  offers,  bids,  withdrawals  of  bids 
or  offers,  and  capacity  awards  are 
placed  on  the  EBBs.  "They  disaereed 
over  whether  date  and  time  fields  also 
are  needed  to  identify  when  pipelines 
actually  received  the  offers,  bids,  and 
withdrawals  or  made  the  determinaticm 
to  award  capacity.  On  some  pipelines, 
for  example,  offers  to  release  capacity 
and  bids  may  not  be  posted  on  EBBs 
immediatefy  upon  receipt  because  the 
pipeline  needs  to  verify  and  check  the 
infonnation. 

Those  supporting  inclusion  of  the 
additional  date  and  time  fields  argue 
they  will  permit  monitoring  of  the 
pipeline's  handling  of  capacity  release 
transactions  and  prevent 
discrimination. IB  Those  opposing 
inclusion  contend  this  information  is 
not  needed  in  the  ordinary  cotuse  of 
business  and  would  be  available  from 
thepipelines  when  needed. i* 

The  Commission  concludes  the 
standardized  data  sets  should  include 
only  the  date  and  time  fields  identifying 
when  a  pipeline  has  received  a  bid. 


<«Saa  Q  Paso  Natural  Gas  Company,  SI  FERC 
1 61433  at  e24W  (1982):  l>attswaatam  Pipalina 
Company.  61  FERC 1 61.332  at  62.243-44  (1002). 

'•Woridng Groups  1*2  Raport at 87. 
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Since  pipelines  and  reletiing  ihippen 
can  specify  first-come.  fint-Mrvad  aa 
the  method  for  breaking  ties, 
infonnation  on  the  time  bids  are 
received  will  enable  shippers  to  verify 
the  determination  of  the  winning  bid 
writhout  having  to  contact  the  pipeline. 
The  date  and  time  information  ahout 
ofiiBrs,  withdrawals,  and  capacity 
awards  does  not  appear  as  important  to 
capacity  release  transacticms  as  the  bid 
information,  so  questions  about  these 
items  should  be  less  firequent.  For 
example,  the  time  at  which  one  ofliar  is 
posted  relative  to  another  ordinarily 
should  have  little  effect  on  the  bidding 
process.  Pipelines  must  maintain 
records  of  the  date  and  time  they  receive 
offers  and  withdrawals  and  make  their 
capacity  awards,  and  the  Commission 
considers  a  shipper's  abiUty  to  obtain 
such  inftninatian  upon  request  to  be 
sufficient. 

3.  Operationally  Available  Capacity 

The  Commission  is  accepting  the 
recommendation  by  Woriung  (koups  1 
and  2  to  include  a  field  for  operationally 
available  capacity,  which  is  defined  as 
the  amoimt  of  unscheduled  capacity 
available  at  a  location.  This  inrormation 
would  identify  capacity  which  is 
available  on  an  interruptible  basis  from 
the  pipeline.  Working  Groups  1  and  2 
have  identified  a  variety  of  passible 
locations  at  which  such  information  can 
be  provided,  such  as  receipt  or  delivery 
points,  mainline,  or  segments,  and  the 
Commission  expects  a  pipeline  to 
provide  this  information  for  as  many  of 
these  locations  as  is  fea«ble  for  its 
system. 

The  major  issue  of  disagreement  is 
over  the  inclusion  of  fields  for  aggregate 
confirmed  firm  and  interruptible 
nominations  and  the  use  ofa  no-notice 
indicator  (which  shows  whether  no- 
notice  service  is  available  at  a 
location).i7  Those  supporting  this 
information  contend  it  is  nemled  so 
releasing  shippers  can  evaluate  the 
value  of  available  capacity,  particularly 
when  the  confirmed  nominations  on  a 
day  are  close  to  the  full  capacity  of  the 
pipeline  at  that  location.  For  example,  if 
almost  all  scheduled  capacity  is 
interruptible,  they  assert  the  value  of 
released  firm  capacity  would  be  similar 
to  the  value  of  interruptible  capacity. 
But  if  almost  all  scheouled  capacity  is 
firm,  they  maintain  the  value  of  released 
firm  will  be  greatn  than  intnruptible 
since  firm  service  can  displaoe 
interruptible  service.**  T 


Thoae  opposing  inclusion  of  this 
informatian  maintain  the  information  is 
not  needed  to  buy  capacity,  but  only 
will  be  tised  to  lower  bids  for  capacity. 
They  assert  inclusion  of  the  information 
will  unfairly  tilt  the  capacity  release 
mariiat  in  Cavor  of  bidders  and  against 
firm  capacity  holders.  They  argue  this 
type  of  information  is  not  normally 
provided  by  the  free  mariwt  because 
sellers  do  not  inform  buyers  of  their 
inventories. 

The  two  sides  also  disagree  on  the 
ability  and  expense  of  providing  the 
information.  Those  opposing  provision 
of  the  information  assert  the  quantity  of 
data  being  requested  is  enormous  and 
would  be  Durdensome  to  provide 
because  it  would  have  to  be  verified, 
tabulated,  and  posted  within  a  fiaw 
hours  every  day.i*  They  also  contend 
many  pipelines  cannot  always 
distinguish  between  the  amoxmt  of  firm 
and  interruptible  gas  flowing  on 
mainlines  or  segments  due  to  the 
configuration  and  operational 
characteristics  of  the  pipelines.  Those 
supporting  disclosure  respond  that 

Eipelines,  regardless  of  configuration, 
ave  to  distinguish  between 
interruptible  and  firm  nominations  to 
determine  if  additional  interruptible 
capacity  can  be  sold  and  to  implement 
curtailment  plans  or  maximize  gas  flows 
in  situations  when  the  pipelines  are 
unable  to  serve  all  the  demands  for 
service." 

The  National  Registry  of  Capacity 
Rights  (National  Registry)  suggested  an 
alternative  definition  of  operationally 
available  capacity  as  being  the  capacity 
a  firm  shipper  can  nominate  at  a  point. 
This  definition  would  include  capacity 
that  is  nominated  as  interruptible,  but 
could  be  displaced  by  a  firm  shipper.'^ 

Although  the  Commission,  as  a 
general  matter,  finds  relevant 
information  improves  the  functioning  of 
markets,  the  Commission  cannot  resolve 
this  issue  at  this  time.  The  information 
available  in  this  proceeding  does  not 
permit  a  full  evaluation  of  the 
operational  issues,  and  the  Commission 
also  is  not  sure  exactly  how  the 
information  will  affisct  the  markets  for 
released  firm  and  interruptible  capacity. 
Actual  experience  with  capacity  release 
transactions  may  provide  further  insight 
into  the  need  for  the  information. 

Moreover,  the  industry  only  had  a 
short  time  frame  in  which  to  consider 
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this  issue.  The  Commission,  therefore, 
strongly  encourages  the  parties  to 
continue  their  discussions  of  this  issue 
at  the  conferences  and  to  explore 
alternatives  for  providing  information 
relevant  to  the  purchasing  of  capacity 
that  is  operationally  feasible  to  provide 
at  reasonable  cost. 

4.  Index  of  Purchasers 

The  National  Registry  has  requested 
the  inclusion  of  an  Index  of  Pxvchasers 
(Index),  which  is  a  series  of  data 
elements  establishing  baseline 
contractual  capacity  rights  held  by 
current  holders  of  capacity  on  pipelines, 
including,  for  example,  characterization 
of  releasable  rights  as  to  whether  partial 
path  or  segment  releases  are 
permitted."  It  asserts  such  information 
is  needed  so  potential  purchasers  of 
capacity  can  determine  the  releasable 
rights  ofa  firm  capacity  holder.  It 
contends  no  distinction  should  be  made 
between  customers  purchasing  released 
capacity,  whose  contractual  rights  %vill 
be  posted  on  EBBs,  and  customers 
holding  existing  capacity. 

Comments  on  the  Index  are  mixed. 
Those  supporting  the  Index  assert  it  is 
needed  so  small  customers  can 
determine  what  releasable  contract 
rights  are  available,  information  which 
large  marketers,  pipelines,  and  LDCs 
already  know."  Those  opposing  it 
contend  such  an  index  is  not  needed  for 
capacity  release  to  function  efficiently 
and  the  cost  of  supplying  the 
information  outweighs  the  benefit.^ 
Some  also  point  out  information 
regarding  snipper  name,  transmission 
capacity,  receipt  and  delivery  points, 
and  storage  already  is  in  the  public 
domain. » 

The  Commission  is  not  proposing  to 
require  the  inclusion  of  the  Index  at  this 
time.  >■  Providing  the  quantity  of 
information  requested  oy  the  National 
Registry  appears  too  burdensome  and 
costly.  However,  the  Commission 
considers  a  more  limited  electronic 
index  of  current  capacity  holders  to 
have  value  in  identifying  shippers  with 
releasable  capacity.  The  continuing 
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conferences  should  focus  on  developing 
a  consensus  on  a  cost-effsctive  method 
of  presentation. 

C.  Communications  Protocols  and 
Logistics  (Working  Group  4) 

The  Commission  is  proposing  to 
adopt  the  substance  of  the  consensus 
standards  developed  by  Woridng  Group 
4.  These  standards  would  apply  to  the 
use  of  EDI  to  downloed  files  and  would 
establish  protocols  relating  to  EBB 
operations,  including  standards 
governing  the  software  used  to  access 
EBBs.  the  modem  speeds  EBBs  must 
support,  and  the  procedures  for  logging* 
on  to  EBBs.3'  The  pivotal  standards  are 
those  requiring  EBB  operators  to 
provide  for  downloading  of  files 
through  EDI  transactions  complying 
with  the  ASC  X12  standards.  By 
establishing  a  standardi2»d  memod  for 
downloading  information,  shippers  will 
not  have  to  view  information  visually 
on  EBBs,  but  will  be  able  to  obtain 
capacity  information  electronicaUy  from 
multiple  pipelines.  They  can  then 
manipulate  those  data  using  their  own 
computers  to  determine  the  packages  of 
capacity  and  capacity  paths  best  fitting 
their  needs. 

EDI  essentially  is  an  electronic  data 
submission  capability  that  allows 
computers  to  exchange  information 
using  standardized  formats  over 
teleph<H)e  lines.  To  facilitate  these 
transfers,  the  ASC  Xl2  standards 

{)rovide  standardised  transaction  sets 
lor  different  types  of  transactions,  such 
as  requests  for  quotations  and  responses 
to  such  requests.  Because  the  ASC  X12 
transaction  sets  have  been  standardised, 
commercial  software  and  consulting 
services  are  available  to  assist  users  in 
translating  data  from  standard  program 
files  to  the  standardized  ASC  X12 
formats  and  vice  versa. 

Working  Group  4  states  the  adoption 
of  ASC  X12  standards  tax  EDI  would 
provide  a  number  of  benefits  when 
compared  with  downloading  files  in 
other  forms,  such  as  ASCD  flat  files. 
Among  these  benefits  are  cross-industiy 
compatibility  with  other  EDI  businms 
documents,  receipt  acknowledgements, 
audit  trails,  and  date  and  time  stamping 
of  files.  Adoption  of  the  already- 
standardized  ASC  XI 2  standards  would 
avoid  the  need  to  rebuild  these 
capabilities  and  vrould  banform  the  gas 
industry  to  other  industries  relying 
upon  ASC  Xl2  standards  for  electronic 
business  transactions. 


The  ASC  X12  transaction  sets  provide 
generic  data  groups  applicable  to  a 
range  of  potential  applications.  These 
transaction  sets  must  be  customized  to 
individual  appUcations  by  ccmelating  or 
"mapping"  tne  specific  information  to 
an  ASC  Xl2  transaction  set  through  an 
implementation  guide.  Working  &oup  4 
sUtes  the  Gas*Flow  Ooup  >•  will 
provide  the  required  "map"  correlating 
the  standardized  information  fields 
developed  by  Working  Groups  1  and  2 
to  the  relevant  ASC  XI 2  transaction 
sets.  Gas*Flow  has  agreed  to  provide  the 
implementation  guide  and  make  the 
guide  available  to  the  industry.  The 
Commission  proposes  that,  aner 
issuance  of  the  final  standards  setting 
forth  the  information  pipelines  will  M 
required  to  provide.  Gas'Flow  would 
develop  a  draft  implementation  guide, 
circulate  it  for  comments  under  its 
normal  procedtues.  and  prepare  a  final 
document.  The  Commission  expects  this 
process  to  take  no  more  than  a  month. 
The  Commission  would  then  review  the 
final  implementation  guide  and.  if 
acceptable,  would  incorporate  it  into  its 
proposed  standards  by  reference,  with 
an  appropriate  version  ntunber  or  other 
means  of  identifying  the 
implementation  guide  being  adopted. 

The  Commission  also  is  adoptmg  the 
Working  Group's  proposal  that  data  in 
ASC  X12  format  should  be  made 
available  to  any  person,  including  a 
Value  Added  Network  (VAN).  A  VAN  is 
a  commimications  or  information 
system  operated  by  an  independent 
Arm.  which  provides  an  aggregation, 
routing,  and  delivery  service.  In  effect, 
a  subscriber  to  s  VAN  is  provided  with 
an  electronic  mailbox  for  receipt  of 
information. 

Woriung  Group  4  stated  it  assumed  an 
EBB  operator  will  make  the  capacity 
data  sets  available  in  standardized 
downloadable  ASCD  files  in  addition  to 
EDI,  but  it  considered  the  provision  of 
ASCn  downloads  to  be  an  option.** 
Order  No.  636  required  pipelines  to 
provide  for  downloading  of  files.  To 
permit  users  without  ASC  XI 2 
capability  to  download  files,  the 
Commission  is  proposing  to  require 
pipelines  to  provide  for  downloading  in 
an  ASCn  format  with  a  standardized  file 
structure.  Gas'Flow  has  agreed  to 
provide  the  documentation  for  the 
ASCn  file  structures,  and  the 
Commissicm  is  proposing  to  incorporate 
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this  documentation  in  the  same  manner 
as  the  ASC  X12  implementation  guide. 
Comments  should  focus  on  the  benefits 
and  detriments  of  requiring 
downloading  of  files  in  ASCII  format  in 
addition  to  the  ASC  Xl2  files. 

D.  Downloading  Subsets  of  Files 

Working  Group  4  reached  a  general 
agreement  that  all  industry  participants 
would  benefit  bom  the  ability  to  reduce 
the  size  of  the  data  sets  transmitted  by 
permitting  users  to  eliminate  unneeded 
information;  for  example,  a  user  looking 
only  to  supplement  its  data  with  recent 
capacity  information  would  not  need  to 
download  capacity  information  it 
previously  obtained.  But  the  Woridng 
Group  was  unable  to  work  out  technical 
details  f(H^  permitting  this  capabiUty. 
The  development  of  standardized 
procedures  in  this  area  was  one  of  the 
issues  addressed  in  the  Mardi  10  Notice 
and  should  be  considered  a  priority  in 
the  continuing  conferences. 

E.  Uploading  Files 

Given  the  time  available.  Working 
Groups  1  and  2  and  Woriung  (koup  4 
were  not  able  to  resolve  issues  relating 
to  the  ability  of  customers,  releasers  or 
bidders,  to  uploed  files  directly  to  the 
pipeline's  computer  and  have  scheduled 
meetings  in  September  to  considw  this 
issue.  Without  a  file  upload  capability 
bidders,  for  example,  cannot  submit 
bids  electronically,  but  would  have  to 
use  EBBs  in  an  on-line  mode.  The 
Commission  considers  file  uploading 
capability  to  be  important  to  producing 
a  maximally  efficient  computerized 
capacity  release  mechanism.  Indeed, 
one  of  the  benefits  of  adopting  EDI  and 
ASC  X12  standards  is  that  these 
standards  provide  for  two  way 
communications  which  riioufd  ease  the 
difficulty  ofproviding  for  upload 
capability.  This  topic  also  should  be  a 
high  pricnity  for  the  conference 
participants  to  consider. 

F.  Common  Codes  (Working  Group  5J 

The  March  10  Notice  set  the 
development  of  necessary  common 
codes  as  a  task  for  the  conferences. 
Working  Group  5  recommends  the 
development  of  common  codes  only  for 
company  identification  and  transacticm 
points  (such  as  receipt  and  delivery 
points).  It  has  identified  a  process  for 
developing  common  codes  in  these 
areas,  but  has  not  finalized  the  details 
for  developing  these  codes. 

1.  Company  Codes 

Common  company  codes  refer  to 
specific  codes  to  idmitify  Inisiness 
entities,  whidi  may  include  separate 
numbos  for  each  location  at  which  a 
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corporation  does  business.  Woridng 
(koup  5  racommended  the  sdoption  of 
DUNS  numbera  >»  to  identify 
companies.  The  Woridng  Group, 
however,  has  not  finaliaed  its  choice  of 
DUNS  numbers  because  it  was 
concerned  ^Mut  problems  created  by  a 
single  company  having  multiple  DUNS 
numbers.  The  Working  Group  is  still 
exploring  whether  Dun  and  Bradstreet 
(DftB)  will  permit  an  indu^ 
fwpresentativ  to  share  w  license  DftB's 
'Tamily  Tree"  service  which  relates 
DUNS  members  within  s  corporate 
funily  so  s  legal  entity  at  a  location  will 
be  associated  with  one  number. 

The  adoption  of  common  company 
codes  will  enhance  the  efficiency  of 
electronic  data  transfer  and  the 
Commission  expects  the  participants  at 
the  conferences  to  finalize  the  details  of 
its  proposal  by  the  February  1. 1994 
date  for  submission  of  final  reports. 

2.  Common  Transaction  Point  Codes 

At  present,  pipelines  use  difiierent 
codes  to  identify  transaction  points, 
such  as  receipt  and  delivery  points,  on 
their  systems.  In  the  restructured 
environment  created  by  Order  No.  636, 
shippers  need  to  move  gas  efficiently 
across  multiple  pipelines.  To  effiectively 
use  computer  technology  to  track  gas 
movement  across  pipelines,  shippers 
need  a  common  nomenclaturo  for 
identifying  pipeline  points,  such  as 
interconnect  points  between  pipelines. 

Working  Group  5  considered  a 
number  ofpotential  common  code 
systems,  including  PI-GRID  developed 
by  the  Petroleum  Information 
Corporation  and  Gas'Code  developed 
by  INGAA.  Instead  of  adopting  one  of 
these  approaches,  Working  Group  5 
proposed  to  have  a  third-party  or 
industry  group  assign  and  maintain  a 
computerized  cross-reference  table  to 
relate  the  pipelines'  proprietary  location 
codes  to  common  codes,  i^  The 
pipelines  would  provide  sufficient 
infwmation  to  the  third-party  to  enable 
it  to  establish  the  cross-refisrence 
between  the  common  codes  ahd  the 
proprietary  codes  used  by  pipelines. 
The  pipelines  would  ensure  that  this 
information  is  kept  currant  and  that  new 
points  are  added  quickly.  Working 
Group  5,  however,  has  not  finalized  the 
implementation  details,  such  as,  how  to 
select  the  Code  Assignor,  pay  the  costs 
for  assignment  and  maintenance,  and 
distribute  the  code. 


A  number  of  commentera  express 
concsnis  about  the  concept  of  using  a 
third-party  to  provide  the  cross- 
rafsrence,  contending  it  would  be  too 
cumbersome  and  mi^t  be  too 
expensive.^  They  maintain  the  entire 
industry  would  be  better  served  over  the 
long  term  if  pipelines  are  required  to 
agree  now  on  a  common  transaction 
point  code.  Othera  contend  Working 
Qroup  5  simply  did  not  have  enough 
time  to  finish  the  process.  They 
maintain  no  immediate  action  is  needed 
because  common  codes  are  not  required 
for  implementation  of  the  capacity  data 
sets.3>  Other  commentera  preferred  the 
adoption  of  a  single  common  code,  but, 
recognizing  the  strong  opposition  by 
some  industry  participants,  endorsed 
the  Woriung  Group  5  approach  as  a 
reasonable  compromise  in  the  interests 
of  obtaining  industry  consensus.s^ 

The  National  Registry  contends 
Working  Group  5  failed  to  provide  data 
fields  that  would  permit  shippen 
electronically  to  locate  a  transaction 
point  in  relation  to  other  transaction 
points.  Knowing  how  points  relate  to 
each  other  (through  the  use  of  line 
numbera  and  mile  markera),  it  contends 
is  necessary  for  shippera  to  determine 
whether  they  could  use  alternate  points 
within  the  path  of  a  capacity  release 
offer  to  satisfy  their  capacity 
requirements. 

Tbe  Commission  considera  the 
establishment  of  common  transaction 
point  codes  to  be  extremely  important  to 
the  development  of  more  efficient  gas 
and  capacity  markets.  Like  many  of  the 
commentera.  the  Commission  has 
serious  misgivings  about  whether  the 
code  assignor  procedure  ultimately  will 
be  workable  or  whether  a  preferable 
approach  for  the  long-run  would  be  to 
have  the  pipelines  provide  the 
translation  to  an  existing  common  code, 
rather  than  each  customer  having  to  do 
the  translation  itselves.  For  example,  the 
PI-GRID  code  is  already  in  use  and 
selection  of  this  code  should  not  entail 
significant  additional  investment. 

Nevertheless,  given  the  short  time 
frame  in  which  the  industry  was 
operating  and  the  level  of  support  for 
the  code  assignor  procedure  as  a 
compromise,  the  Commission  is  willing 
to  give  Working  Group  5  and  the 
conference  participants  until  October  1, 
1993,  to  reach  a  consensus  approach.  A 
final  proposal  should  be  submitted  to 
the  Conunission  by  that  date.  If  no 
consensus  is  reached,  the  Commission 


will  select  a  common  code.  In  case  the 
participants  do  not  reach  consensus,  the 
Commission  requests  comments  on 
whether  to  adopt  PMSRID  or  another 
coounon  transaction  point  code. 

G.  Policy  Considemtions 

Several  minority  reports  raise  policy 
issues  relating  to  EBBs,  including 
pipeline  disclaimera  of  liability  of  EBB 
operation,  the  method  of  recovering  the 
costs  of  standardization,  and  the 
disclosure  of  non-price  considerations 
underlying  capacity  ralease 
transactions.  As  a  general  matter,  these 
are  substantive  policy  issues  that  are 
largely  beyond  Uie  scope  of  this 
proceeding.  They  are  more 
appropriately  considered  in  individual 
pipeline-specific  cases. 

1.  Uability 

Several  minority  reports  request  the 
Commission  to  clarify  the  extent  of 
pipeline  liability  for  incorrect 
information  posted  on  EBBs.^'  Some 
support  the  Commission's  policy  that 
pipeline  EBB  liability  should  be  the 
same  as  for  other  pipeline  operations, 
but  claim  pipeline  contracts  do  not 
comply  with  the  pipeline's  tariff.  New 
York  State  Electric  k  Gas,  et  al,  contend 
the  Commission's  standard  is  not 
sufficient  and  submitted  a  more  detailed 
proposal.sa  In  their  proposal,  they 
suggest  pipelines  should  be  required  to 
include  in  their  EBB  standard  agreement 
a  provision  requiring  subscribers  (i.e., 
releasing  shippera  or  biddera)  to  warrant 
the  accuracy  of  the  information  they 
provide. 

The  comments  on  this  issue  are  split. 
Some,  for  example,  oppose  the 
requirement  that  usera  warrant  the 
accuracy  of  their  data.s'  Pipelines 
oppose  any  suggestion  that  they  should 
be  responsible  for  the  accuracy  of 
information  provided  by  others.^* 
NCSA  opposes  severe  liability 
provisions,  arguing  most  if  not  all  data 
errora  are  inadvertent  and  pipelines 
have  demonstrated  "good  faith"  in  the 
past  to  correct  such  errora. 

In  restructxiring  ordera,  the 
Commission  has  required  pipelines' 
UabiUty  for  EBB  operations  to  be  the 
same  as  for  their  other  operations  and 
continues  to  find  this  standard 
sufficient.)*  Specific  issues  regarding 
liability  standards  or  changes  in  such 
standards  should  be  addressed  in 
individual  rate  cases  in  which  pipelines 
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or  others  may  propose  changes  to  a 
pipeline's  tariff  standard.  The 
Commission  emphasizes  that  pipeline 
contracts  must  reflect  the  liability 
provisions  in  their  tariffs. 

2.  Costs  of  Standardization 

In  proposing  the  use  of  EDI,  Working 
(koup  4  adopted  the  principle  that  the 
implementation  and  costs  of  obtaining 
data  through  EDI  should  be  treated  in 
accordance  with  agreements  reached  by 
the  parties.  The  Working  Group 
explained  that  this  principle  referred  to 
special  costs  resulting  from  an 
agreement  to  facilitate  a  particular  EDI 
transaction,  such  as  a  special  leased 
phone  line.  Working  Group  4 
envisioned  that  generic  costs  related  to 
implementation  of  EDI  wouid  be 
handled  in  individual  pipeline  rate 
proceedings. 

Holders  of  pipeline  firm  capacity  are 
concerned  about  their  responsibility  for 
paying  the  cost  of  providing  information 
which  they  believe  is  of  value  only  to 
certain  groups.  For  this  reason.  Northern 
Illinois  Gas  Company  et  al.,  suggest  that 
no  information  should  be  required 
beyond  what  is  needed  for  scheduling, 
nomination,  and  capacity  release. 
Others  suggest  this  issue  be  set  as  a 
priority  for  the  task  force. 

The  Commission  is  sympathetic  to 
firm  shippers'  concerns  that  they  not  be 
solely  responsible  for  paying  the  costs 
for  providing  information  benefitting 
others.  Although  proposals  to  recover 
the  costs  of  implementing  these 
standards  and  EDI  will  be  addressed  in 
individual  rate  cases,  the  Commission 
encoiu-ages  the  industry  to  consider  a 
policy  for  a  fair  sharing  of  such  costs 
through  methods  sudi  as  user  or  access 
fees. 

3.  Non-Price  ConsideFations 

American  Natural  Gas  Corporation,  et 
al.,  suggest  standards  are  needed  to 
guard  against  capacity  releases 
involving  deals  for  indirect 
consideration,  such  as  deals  tieing 
capacity  releases  to  gas  supply 
arrangements.4o  They  maintain  all 
consideration  underlying  a  capacity 
release  transaction  should  be  posted  on 
the  EBB.  This  issue  is  better  addrmsed 
in  individual  restructuring  proceedings 
in  which  specific  circumstances  can  he 
evaluated  rather  than  in  a  generic 
proceeding.4i 
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V.  Environniental  Analjrsis 

Hie  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  e^ct  on  the  human 
environment.*'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.43  The  action  taken  here 
fells  within  categorical  exclusions 
provided  in  the  Commissian's 
regulations.'**  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 

VL  Regulatory  Flexibility  Act 
Certificati<m 

The  Regulatory  Flexibility  Act  of  1980 
(RFA}4s  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
siibstantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Vn.  Information  CoUectioo 
Requirement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  OMB 
approval  of  certain  information 
collection  requirements  imposed  by 
agency  rules.  Because  the  proposed  rule 
contains  new  information  and  EBB 
requirements,  many  of  which  are  one- 
time start-up  costs,  the  FERC-549(B) 
burden  will  be  reduced  by  2,250  hours 
per  respondent  the  year  following  initial 
implementation  of  the  respondent's 
EBB. 

The  data  and  communication 
standards  on  EBBs  required  under  new 
FER0549(B),  Gas  PipeUne  Rates: 
Capacity  Release  Information,  (OMB 
Control  No.  to  be  assigned  by  OMB)  is 
necessary  to  ensure  a  viable  capacity 
release  maiicet  under  Commission  cSrder 
No.  636. 

Because  of  the  proposed  EBB 
standards/development  and  new  data 
requirements  unoer  FERC-549(B),  the 
Commission  is  submitting  a  copy  of  the 
proposed  rule  to  OMB  for  its  review  and 
approval.  Interested  persons  may  obtain 
information  on  these  EBB  standards/ 
information  requirements  by  contacting 
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the  Federal  Energy  Regulatory 
Commission,  941  Nor^  Capitol  Street. 
NE.,  Washington,  DC  20426  (Attention: 
Michael  Miller.  Information  Policy  and 
Standards  Branch.  (202)  208-1415,  FAX 
(202)  208-2425):  and  to  the  Office  of 
Information  and  Regulatory  Afihirs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  [Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Commission). 

Vm.  Comment  Procedorea 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  notice, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  An  original  and  14 
copies  of  comments  to  this  notice  must 
be  filed  with  the  Commission  no  later 
than  August  30. 1993.  Comments  should 
be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.  Washington,  DC  20426,  and  should 
refer  to  Docket  No.  RM93-4-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street,  NE. 
Washington,  DC  20426,  during  regular 
business  hours. 

List  of  Sab|ects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  chapter  I.  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  diisction  of  the  Commission. 
Uk  D.  CMhdl. 

Secretary. 

PART  284-CERTAlN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORmES 

1.  The  authority  dtadon  for  part  284 
continues  to  read  as  follows: 

AaAorttT'  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  S  284.8,  paragraph  (b)(5)  is 
redesignated  (b)(6)  and  new  paragraph 
(b)(5)  is  added  to  read  as  follows: 

f284J    Fkmtranspoitation earvioe. 

(b)*  •  • 

(5)  Standardization  of  information 
provided  on  Electronic  Bulletin  Boards. 
(1)  An  interstate  pipeline  must  provide 
access  on  its  electric  Bulletin  Board  to 
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Appendix  A 

avaikMUtj  of  servios  ob  Its  syHam  and      Commlasion.  941  North  Capitol  Straat 

Docket  No.  RM93-4-000 

ths  ability  to  download  the  atawiardiwd    NE..  Washington.  DC  20426.                       ' 

informetian  in  coenpliaDce  with                     Ui)  An  interstate  pipeline  must 
•tandardixed  proceduns  and  pratoools.      implement  these  standards,  procedures. 
The  stMdardiaBd  inJocmatioo  and  the        and  protocols  by  April  1. 1994. 

Standardixed  Data  Sets  and 

5  8 

ToaununicaUon  Protocols 

procedures  and  pratoools  ve  found  in        *       *       *        *        * 

5tandardi»d  Data  Seta ...34 

"StandaidiMd  Data  Sets  And                       The  following  Appendix  will  not           * 

Coounanicatian  Ptotocols,"  whidi  can       appear  in  the  Code  of  Federal 

be  obtained  from  the  Office  of  Public          Risgulations. 

ISS 

Stanoardizeo  Data  Sets 

Line  No 

ReUname 

OaecftfMfonoflaM 

Slalus« 

nia  type  and  aiifiianniinn 

LI.  Finn  TnvMportafcn  Capedly  OMf 

1.1.1.    HaadvRaooRfrRmiTranaportBlonCi^Mdty  Offer  Data  Sets 

1 

1 

PipalneCode 

lona  for  use  ol  tie  leieased  capacity 
would  tM  made. 

M 

A  number  Md  vMch  is  an  industiy  standanJ. 
PIpelnaa  may  uee  the  system  of  oodee 
ttiey  currently  use  in  common  business 

A 

practice    uniM    ttie    Commission    adopts 
standardbed  oodkig  system. 

9 

2 

The  name  thai  Vie  pipeline  wants  to  be 
known  by. 

O 

A  text  Md  of  a  standard  mnemonic  specified 
by  the  pipeine. 

3  — 

OfarNoi 

A  unique  UenMer  wHhIn  sectt  pipelne  idanS- 
lying  ttie  capacity  tMing  offarsd.  It  can  also 

M  -~ 

A  number  Md  containing  a  unk)(ie  number 
assigned  by  pipeline.  Pipelnes  may  use 

be  deicribed  as  package,  paicsi,  or  re- 

numbers  which  are:  alpha-numeric  with 

leeaeofcafwcMy. 

monMy  Idantiliers,  sequentiaHy  numbered    ■ 
wNh  annual  identifiers,  or  otherwise  num- 
bered to  dMingulsh  among  offers. 

4 

RaleaserNatne 

The  legal  name  of  Vte  oltoror  o(  tie  firm  ca- 
pacily. 

O  .- -... 

A  text  ffeld  containing  the  name  of  the  ship- 
per as  istad  in  the  redlBto  anchor  the  Sig- 

AG 

nature  ins  (as  appiopriato)  of  the  contract 

with  the  pipeine.  Note:  Where  the  offeror 

* 

is  the  pipeline  offering  unsubscribed  ca- 

pacity or  "new"  capacity  this  ffekl  wouki 

have  the  pipeSne's  name  in  it  the  same  as 

5 

Releasers  Compeny 

M  . 

that  contained  above. 

C 

A  number  fisM  containing  the  ureque  com- 

O 

OodeNo. 

Iheplpellne. 

pany  code  of  the  legal  entity  which  signed 

tie  contract  wit)  tie  pipeine. 

6 - 

Time  Zbne  — .. 

The  Time  Zone  ki  wtrichiilme  on  Ne  pipe- 
■ne  le  aenonwiaioa. 

M 

An  a^pfia-numedc  Md  of  no  more  than  3 
charactari  rnntaining  one  of  the  following 
tme  zone  abbrevialtons:  EST.  DT,  ET, 
CST,  COT,  CT,  MST,   I^DT.   MT.  PST. 
POT.  or  PT. 

7 

Tenn  iMgin  dale ..._.... 

The  yearMiontMtey  which  marks  the  begin- 
ning data  of  tie  oner's  term. 

M  ^^ 

A  date  ffeW  in  a  fomnert  tut  is  machine- 
processabte.  (Releases  are  presumed  to  be 

19  93 

effective  at  the  start  of  tie  gas  day  cor- 

« 

responding  to  tie  start  date.  Hoto.  A  "gas 

day"  is  a  24  hour  pertod  (e.g.,  8:00  am  to 

8  a.m.  beginning  and  ending  at  tie  same 

tme  on  two  oonsecutve  days  and  may  not 

be  tie  same  as  a  calendar  day. 

8 

Tenn  and  data 

The  yearAnonttVday  which  marks  the  end 
date  of  the  offer's  temi. 

M 

A  data  ttald  In  a  temiat  tiat  is  machine- 
pmfeasahfe 

9 

ononar  mm  racanr 

An  indk»kx  which  teds  bidders  whether  the 
offeror  will  accept  bids  for  less  than  the  M 

|y| 

A  (yesAio)  indkator  fieM. 

w   m     ^m^m^^r  w  w^m^     rw  ^v^r^^^H^^PV      rw^r^^^^ 

tenn.  (Y  or  N). 

10 

c 

A  nui^Mr  Md  whidi  wH  be  filled  oi  tie 

\^      ••■•••>•■•■■•• 

condHkin  tiat  tie  shorter  term  indkator  is 
-Y-(yes). 
A  number  Md  in  wfiole  numbers  containing 

11  

OfPir  QuanSty 

The  amount  of  capacity  In  whole  MMBtu  or 

M 

Mcf  per  dey  which  le  the  todi  quantity  of 

tie  quwitity  of  capacity  in  lvlf4Btu  or  Md 

capadiy  of  the  type  mdk^ated  befow  (in  the 

per  day  in  INa  offer.  Note:  Those  wishing 

Quwtfty  mdicalor  leid). 

to  seaaonely  or  otienvlse  "shape"  their 
releases  can  M  tie  "iMse  or  minimum" 
quentty  as  one  offer,  Rst  tie  differing 
montily  or  weekly  quantities  as  otier  of- 
fers, end  place  a  reference  in  tie  bkl  eval- 
uaion  metwd  twt  only  bkto  on  di  offers 
will  be  considered  by  tie  offeror. 

UMI 

•    ■ 
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STANOAROiZED  DATA  SETS— Continued 


Line  No. 

FMdnanw 

DescrlpVon  of  fletd 

StBlUS« 

Data  type  and  explanation 

12 

Offer  type  indtealor  .... 

wlOBBUrWTieni  DMIS  .... 

Pressur*  base  Indfea- 
tor. 

Pressure  base 

A  number  field  IndkxMng  ttM  type  of  capacity 

being  referred  to  in  the  Offer  Quantity  fletd. 

I'Primary  Receipt  Pt(s)  Quantity 

M 

This  Is  a  number  fWd  which  is  designed  to 
alert  tw  bidder  ae  to  the  type  of  c^wdiy 
referred  to  In  the  QuvHly  leM.  The  pur- 
poee  of  this  Irriteetor  Is  to  mahe  It  possMe 
to  Identify  wMch  rights  ere  being  referred 
to.  Dependtog  on  the  Pjpeine,  the  offeror 
may  M  receipt  point  righto  in  total  which 
exceed  the  maMne  rIghiB  and  seek  to  ao- 
centoato  this  tact  by  listing  theee  rfghto  In 
Ms  space.  LMtewrtse  a  shipper  mey  seek  to 
acoentiMae  Ihsir  nglrilne.  ^grnent.  stor- 
age, tojection  or  wttidrawsi  righto  that  ere 
being  releesed. 

A  number  fleU  which  to  a  default  IMd  on  a 

M 

2.Primary  DeUvwy  Pt(s)  Quantity 

3-Segmsnt(s)  Quantity 

4>Storage  Quwitfty 

SaMairAia  Qi^nlitv 

6>Stoi«ge  Injectton  Quanllly 

13 

Measuramsnl  basis  (by  tariff)  of  the  contract 
rtgMi  being  released.  /.«..  whetier  c^mc- 
Ky  Is  being  releesed  on  a  thermirt  (MMBtu/ 
d)  of  volumetric  (IMctU)  bese. 

To  be  IMed  in  H  measurement  basis  is  volu- 
metric (/.«.,  Mcf). 

To  be  filled  In  If  measurentent  basis  Is  volu- 
metric (/.«.,  Mcf). 

14 ..... 

c 

by-plpalne  basto.  The  shipper  mey  not  ae- 
toda  meesuremant  basto  otwr  twn  that 
In  tie  toilff.  Thto  «eM  simply  ktoniiiee  to 

on  thte  plpeme:  N  does  not  oeato  a  chotoe 
where  none  existo. 

1-lt«wlBtu  or  Oft 

2>lytof 

A  number  IMd  to  be  populatod  If  fytoasura- 
ment  Basis  is  2  (lytoO  and  is  a  detault  Md 
on  e  by-pipeHne  basto.  It  indkxtos  whetoer 
measurement  to  to  pounds  per  equere 
inch:  gauge  (f>SIO)  or  pounds  per  equere 
Inch:  ebsokJto  (PSIA).  In  other  words,  the 
shipper  may  not  select  a  meesursment 
besto  other  toan  in  the  tariff.  Thto  ItoW  sim- 
ply IdenMtoe  the  basto;  R  does  not  creato  a 
choice  where  none  existo. 

1-PSIA 

2-PSIG 

A  rwmber  Md  to  be  corrvleted  If  Mnnmira 

15 

C 

ment  Basto  is  2  (lytof)  end  is  up  to  three  (3) 
decimal  placec  Nsling  the  pressure  basto  to 
pounds  per  square  inch  (gauge  or  abeo- 
kJto). 
A(yesArw)kidteatorfieW. 

A  number  ftoU  whkii  w«  be  filled  in  only  if 
toseer  quenlity  todtoator  is  -T'  (yes). 

16 

Lesser  quantity  indica- 
tor. 

Quantity  mnimum 

An  indnator  vvhich  tolls  bidders  whether  the 
offeror  wiH  accept  bids  for  less  ttian  the  ful 
daily  quantity  listed  In  the  Offer  quantity 
fietd  above.  (Y  or  N). 

The  minimum  daily  quanSty  (of  the  Offer  type 
listed  above)  acceptable  to  the  offeror  from 
abiddar 

M 

17 

c 

18 

Rate  schedule 

The  pipeline's  rate  schedule  applicable  to 
this  offer,  (e.g.,  GS.  FT1.  etc). 

The  pipeline's  maximum  tariff  rate  for  service 
provided  by  the  pipeline  to  the  holder  of 
the  rights  contained  in  the  offer. 

A  code  indicating  lt>e  form  or  type  of  rate 

which  the  offeror  wM  accept  bids. 
1  ■Reservation  Charge  only 

M 

An  alphe-numeric  ieto  of  at  least  12  char- 
acters to  lengto  which  contains  a  represen- 
tatton  of  the  rato  schedule  which  Is  Ihe 
same  as  the  pipeline's  toriff  abbreviatton  frf 
any)  for  the  rato  schedule  under  which 
sennce  for  toe  offer  is  being  provided.  Thto 
Is  where  offers  for  dHferent  types  of  serv- 
ices can  be  made,  •.g.,  no-notice. 

A  number  Md.  12  characters  in  length.  wHh 
ive  decimal  places  The  rate  is  in  the  unito 
of  n>easuremenl  stated  in  the  tariff  (e.g.,  V 
MMBtu/Month).  f4oto:  This  maxirrxim  rato 
indudas  a>  eppMcebto  surcharges.  GRI. 
Transitton  oosto.  eto. 

A  number  field.  The  purpose  of  this  fiekj  is  to 
indkato  to  bktoers  whether  the  offeror  wiH 
entertato  btos  whk:h  are  a)  only  in  reserva- 
tton  charge  form;  b)  only  in  vokjmelric 
form;  or  c)  to  a  form  which  is  a  Mend  of 
reservation  and  votometric  rates. 

A  (yesMo)  Indtoetor  ItoM.  For  use  by  offerors 

the  maximum  rato  wfl  be  evaluated. 

19 

Maxinium  Reservation 
Rate. 

Rate  Form^ype  Code 
Lesser  rate  indkator .. 

M 

20 

M 

21  

2*Volumetric  Charge  only 

3-Blended  Rate „ 

An  indteator  tetBng  bidders  whether  offeror 
wi  accept  any  bids  irt  less  than  the  maxi- 
mum tariff  rato.  (Y  or  N) 
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Stanoaroced  Data  Sets— Continued 


Lira  No. 


22 


23...- 


24 


26 


27 


28 
29 


30 
31 


FieWnanw 


Mofnum 


PwcsntoQC  or  I 


Coniingancy  Mkalor 


Contngsncy  and  <SMi 


Comingenqf  wvl 
data— hour. 


Poetiog  dsto 


Posting  date    hour 
Bid  stsrt  dMs ...« 


Bid  start  dan   hour 
Bid  and  dali  ...^...... 


Oa«»lptfon  ol  flald 


Ttta  mlnifnunt  rata  par  unN  of  Via 
apacMad  abova  wMch  Iha  offarer 


wfl  arv 


An  Indteator  which  taNa  biddan  tha 
upon  which  tia  olferor  Is  accepting  bids. 
(/.a.,  on  a  parcantaga  o(  maximum  rata 
(P).  abaolula  doilara  and  cants  par  unit 
baais  (A)  or  aithar  (E)). 

An  lndk:ator  which  lals  bidders  whether  Vw 
olfafor  wM  accept  bids  which  are  contfn- 
gant  Irom  tha  bidder's  point  of  view  (/.a., 
bid  not  bindkig  at  the  time  o(  the  bid  doa- 
mg  Una).  (Y  or  N). 

Tha  yaarAnonth/day  which  marks  tha  and 
data  of  the  period  by  which  the  bidder 
must  revise  Its  bid  to  remove  the  contm- 
gancy. 

Tha  hour  of  the  end  date  wt>ich  marta  the 
and  of  the  period  by  wtiich  the  bidder  must 
revise  its  bid  to  remove  the  contingerKy. 


The  yearATX)nth/day  In  which  the  pipeiira 
posted  Viis  offer. 


The  hourAnin/sec  during  wtiich  the  pipeiira 

posted  this  offer. 
Tha  yearAnonth/day  In  which  the  bidding  on 

this  offer  may  commerKe. 


Slalusi 


M 


tA 


tA 


UMI 


Tha  hourAnin^ec  durirtg  which  Ifta  biddkig 

on  thia  offer  may  commerKe. 
Tha  year/montfVday  in  which  the  end  data 

tor  bidding  on  this  offer  is  found. 


M 


M 


Data  type  and  explanation 


A  number  Held,  12  characters  in  length,  with 
fva  decimal  places.  The  rate  is  intended  to 
appty  to  the  units  stated  above  in  the 
"Rate  Fonr/Type  Code"  field  which  is  ac- 
ceptable to  the  offeror  {I.e.,  reservation, 
voturratric,  or  blended).  To  be  tilled  in  if  a 
n.aa8er  rate"  indicator  is  "Y." 

A  (parcantaga/absoiute/either)  'P,"  "A"  or 
"^  indicator  field.  For  use  by  offerors  as  a 
way  to  Inform  bidders  of  the  type  of  bid 
tfiey  riKist  niake. 

A  (yaa/ho)  indicator  field. 


A  date  field  in  a  format  that  is  machine- 
processabie.  Would  be  filled  in  if  contin- 
gerKy indicator  is  "Y." 

A  time  field  in  a  machine-processable  format. 
Wfiere  necessary,  this  is  a  defaulted  field 
on  a  by-pipeiine  basis.  In  other  words,  the 
offeror  may  not  select  a  Contingency  end 
date  wfiich  conflicts  with  that  allowed  in 
tfw  tariff.  However,  if  allowed,  and  If  the 
offeror  viHshes  to  have  contingent  bids  be 
counted  as  tiyxjgh  non-contingent,  then 
the  end  date  and  time  would  t>e  after  the 
dose  of  bids.  Liitewise  If  there  are  restric- 
tions as  to  how  far  in  advance  of  a  bid 
dose  tiPDe  a  contingency  must  be  removed 
or  the  bid  will  be  deemed  invalid,  then  the 
tariff  wM  determine.  TNs  field  is  intended 
to  identify  the  time  by  which  contingencies 
would  be  removed,  not  to  create  a  dtoica 
wftera  nora  exists. 

A  data  field  In  a  format  that  is  machine- 
processable.  Postings  wiH  be  data  and 
time  stamped  by  tfte  pipeline  wf)en  they 
are  posted  to  both  tf)e  bulletin  board  and 
the  downloadable  files.  This  is  that  date 
andtirra. 

A  time  field  in  a  madvrie-processable  forniat 

A  date  field  in  a  format  tftat  may  be 
downloaded  and  raniced  in  a  machine- 
processable  manner  for  the  purposes  of 
time  sensitive  review.  The  start  date  rrwiy 
or  may  not  be  pre-determiried  by  tariff. 
This  entry,  as  weN  as  the  ora  betow,  is  in- 
terxied  to  inform  bidders  of  tf>e  bid  start 
day  and  time.  These  fields  will  not  create  a 
dKiica  where  the  tariff  prescribes  a  start 
tima  and  date.  Where  the  tariff  is  specific, 
this  field  is  a  default  field. 

A  tima  fietd  In  a  machine-processable  format 
(See  also  explanatory  note  above.) 

A  data  field  in  a  format  tfut  may  be 
downloaded  and  ranlced  in  a  machine- 
processable  manrar  for  the  purposes  of 
tima  sensitive  bidding.  The  end  date  may 
or  may  not  be  predetermined  by  tariff. 
This  antiy,  as  weH  as  tfw  ora  below,  are 
intended  to  infomi  bidders  of  the  bid  end 
day  and  tima.  These  fields  wi  not  create  a 
tMo9  for  the  offerors  wt)ere  the  tariff  pre- 
scribes a  end  tirra  and  date.  Where  tha 
tariff  is  specific  this  IMd  is  a  default  field. 
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Standardized  Data  Sets— Continued 


Line  No. 


32, 
33, 


34 


35 


36 


37 


38 


Field  naiTM 


39 


40 


41 


Bki  end  date— hour  .... 

Pipeline  or  Releaser 
bid  evaluation  mettv 
od  irKlicalor. 


Bid  evaluation  method 
description. 


Bid  tie-t>real(tng  meth- 
od description. 


Prearranged  deal  indi- 
cator. 


Prearranged  deed  at 
maidmum  rate  indi- 
cator. 


Prearranged  deal 
match  date. 


42 


43. 


Prearranged  deal 
match  hour. 


Prearranged  deal  bid- 
der nante. 


Prearranged  deal  bid- 
der's ComfMny 
Code  No. 


Re-rsleese  Indfcator 


Puiiiiaiieirt 

.*  -  * 


RecaH  irKicalor , 


Description  of  field 


TTw  hourAnln^sec  after  wtilch  no  bids  will  be 
accepted/acceptable  on  this  offer. 

An  indicator  which  tells  bidders  wtiether  the 
bids  win  be  evaiiiated  according  to  one  of 
the  pipeline's  methods  ("p")  or  according 
to  the  releaser's  method  ("R"). 


A  description  or  reference  to  tariff  section 
specifying  the  choice  of  the  offeror  as  to 
ranidng  bids  In  order  to  award  capacity  to 
bidders. 


A  description  or  reference  to  tariff  section  de- 
scribing method  for  awarding  capacity  in 
case  of  tied  bids. 


An  indicator  which  tells  bidders  whether 
there  is  a  bidder  which  has  the  right  to 
match  the  wirming  b<d(s)  of  others  owing 
to  ttteir  having  made  a  pre-arranged  deal 
with  Ihe  releaser/offeror.  (Y  or  N). 

An  irxficator  which  tells  bidders  wfwther 
there  is  a  prean-anged  bidder  which  has 
bid  tM  maximum  rate  for  this  offer  of  ca- 
pacity. (Y  or  N). 


The   end   date  for  metchirtg  prearranged 
deals  by  a  higher  bid  on  this  offer. 


The  hour/min/sec  prior  to  which  the  pre- 
arranged bidder  must  match  the  otherwise 
highest  bid(s)  on  this  offer. 

The  legal  name  of  the  shipper  acquiilng  the 
offer  of  capacity. 


The  common  code  for  the  legal  entity  which 
signed  the  contract  with  Vie  pipelne. 


An  Incficator  which  tells  bidders  whether  this 
offer  contains  capacity  that  was  previously 
released.  (Y  or  N). 


An  Indicator  for  bidders  as  to 

offer  is  being  permanently  released.  (Y  or 

N). 
An  Intfcalor  which  teRs  bidders  whether  this 

offer  can  be  recalled  subsequent  to  award 

of  capacity  to  the  winning  bidder.  (Y  or  N). 


Status* 


U 


iyi 


iyi 


|y| 


M 


M 


M. 


Data  type  and  exptanatton 


A  time  field  in  a  machine-processabie  formal 
(See  also  explanatory  note  above.) 

An  indfoator  field  which  is  used  by  the  offeror 
w^MTS  N  has  the  option  of  choosing  to  use 
a  pipeline  method  or  a  method  of  its  own 
description.  Where  the  option  to  choose  Is 
not  open  to  the  offeror,  this  field  Is  de- 
faulted to  ttie  "Y)"  or  pipeline  method. 

A  text  Held  which  deecribes  either  (a)  the 
section(s)  of  the  pipeline's  tariff  where  the 
bid  evaluation  method  to  be  employed  for 
this  offer  Is  located,  or  (b)  the  releaser's 
bid  evaluation  method  to  be  err^rioyed  by 
the  pipeline  tor  tfvs  offer. 

A  text  field  which  deecribes  either  (a)  the 
sec1ion(s)  of  the  pipeline's  tariff  where  the 
tie-breal(ing  method  to  be  employed  tor 
this  offer  is  located,  or  (b)  tw  releaser's 
tie-breaking  method  to  be  employed  by  tie 
pipeine  for  this  offer. 

A  (yesMo)  Indicator  field  which  is  used  by 
the  releaser  (offeror)  to  signify  thai  this 
offer  is  sut)tect  to  another  biddar's  right  to 
match  the  highest  bid. 

A  (yesAto)  indk»tor  field  which  is  used  by 
ttM  offeror  to  signify  that  this  offer  is  being 
poeted  for  Information  purposes  only.  Corv 
ditioned  on  "V  for 'Y'reananged  deiri  indi- 
cator." 

A  date  field  In  a  format  (e.g.,  yearAnonlf^ 
day)  that  aUows  ranidng  In  a  machine- 
processabie  marviar  for  the  purpoeee  of 
ime  sensitive  bidding,  or  to  aid  bidders  on 
multiple  pipelines  with  varying  end  date/ 
times.  This  match  date/lime  may  or  may 
not  be  predetermined  by  tariff.  TNs  entry, 
as  well  as  the  one  below,  are  Intended  to 
inform  bidders  of  the  bid  match  day  and 
Vmi.  These  fields  will  not  create  a  choice 
for  the  offerors  where  tfie  tariff  prescribes 
a  match  time  and  date.  Where  the  tariff  Is 
specific,  this  field  is  a  default  field  to  the 
tariff  specified  value.  Conditioned  on  "y 
for  "Prearrariged  deal  irKHcator." 

A  time  field  in  machine-processabie  formal 
(See  also  explanatory  note  tibove )  CorKM- 
borMd  on  "Y"  for  "Prearranged  deal  indl- 
cator." 

A  text  field  containing  the  name  of  the  ship- 
per as  listed  in  Ifte  redtais  arid/or  the  sig- 
nature line  (as  appropriate)  of  the  contract 
with  the  pipiaiirte.  This  field  is  optional  be- 
cause some  pipeMnee  are  not  required  to 
provide  tfie  name. 

A  number  field  containing  tfte  common  code 
of  ttte  legal  anMly  wfilch  wM  sign  Vie  oorv 
Vact  for  the  offered  capacity.  This  field  le 
optional  because  some  pipeines  are  not 
required  to  provide  the  name.  FSed  In  only 
N  bidder  name  is  provided. 

A  (fM/no)  Indicator  field  which  is  used  by 
the  offeror.  "Yes"  signifies  this  offer  con- 
taine  In  total  or  In  pert  capacity  which  was 
previously  released. 

A  (yesAw)  lndk:ator  field  which  is  used  by 
the  offeror  to  signify  this  offer  is  being 
made  avaMabte  for  permanent  release. 

A  (yaaAto)  bKlcator  field  which  is  used  by 
the  offeror  to  signify  this  offer  Is  subject  to 
being  recaNed. 
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Standardized  Data  SET&-Continued 

UrwNo. 

FMd  nsRW 

DaacftpSon  ollMd 

Statusi 

Data  typa  arid  axpianation 

45 

RmiI  twins .... 

C 

A  vary  long  taxt  Raid  which  is  usad  by  tha  rs- 
laaaing  shippar  to  sat  or  reflact  tha  tarma 

undar  «Mch  Iha  ollar  can  ba  racalad  by 

*ta  oMarer  subaaquani  to  Via  acquisMon 

and  oondWona  undar  which  thay  may  (or  a 

by  tta  winning  bkkJar. 

pravloua  offaror  may)  racail  tha  capacity 
ao  ralsasad.  Thia  fiaid  must  contain  tha 
tonna  in  sufRdant  dataU  to  enabia  tha 
pipaNna  to  anforca  tha  racail  andisoondi- 
ttonal  on  tho  facaM  indk:ator  baing  Y. 

46 

Award  dali 

Tha  yaarAnontMtay  of  poaHng  of  tta  award 
ofttiiaoffar. 

M 

A  dato  fMd  In  a  machina-procassabia  format 
for  tha  purpoaaa  of  tima  sansHlva  con- 

iimalton  of  whathar  ona  has  won  a  bid. 

EspadaPy  naadad  by  thosa  bidding  on 

muMpia  offars  or  muitipla  pipatnas  with 

varying  and  daiaAiinaa.  Thia  award  data/ 

tima  may  or  may  not  ba  pra-datarminad  by 

tariff.  Thia  antiy.  as  waH  as  tha  ona  baiow, 

is  mtsndad  to  Inform  bidders  of  ths  bid 

award  day  and  tima.  Thasa  fields  win  not 

. 

craato  a  choica  for  tha  offerors  whara  tha 

tariff  prascribaa  an  award  data  and  Uma. 

Whara  tha  tariff  ia  specific,  this  field  is  a 

default  to  tha  tariff  spedHed  value. 

47 

Award  dais— hour  ...... 

Tha  hourAnin^sac  of  Iha  posting  of  tha  award 

of  Ma  offar. 

M 

A  time  Held  in  machina-processabie  format 
{!.»..  not  in  text  fcxmat).  (See  also  explana- 
tory note  above.) 

48  ..... 

Spadal  tsmw  and 

Olhar  raquirad  or  dasirad  and  i^)plicabia 

0 

A  vary  long  text  field  containing  any  pertinent 
a  relevant  material,  terms,  conditions  or 

tarma  which  ara  ailhar  offarad  or  raquirad 

pursuant  to  tha  pipaiina's  tariff. 

provisions  rslating  to  the  offer,  its  enforce- 
ability, or  use. 

I.IA  Receipt  Point  or  Storage  Infection  infonnation 


Offar  l4o 


Raceipt/lnjecHon  point 
code. 


neceipt/ln)ec1ion  poirtt 
description. 


RsceiptAniection  point 
quwitlty. 


OBAIndkaSor 


The  code  for  the  pipeline  to  which  nomina- 
tiona  for  use  of  thia  receipt  point  contained 
in  this  offer  woutd  be  made. 

The  same  unique  IdenHfier  as  contained  in 


Tha  code  which  uniquely  identifies  this  point 


The  nama/dascriptionter  other  Identifier  gen- 
erally in  use  on  the  pipeline  to  describe 
this  point. 


The  uniform  daiy  quantity  of  capacity  being 
made  available  by  the  offeror  at  this  point 
The  units  of  capacity  (/.a.,  IMMBtu  or  Mcf) 
ara  determined  in  the  header  and  apply  to 
all  capacity  In  tha  offer. 


An  indkator  which  tells  bidders  whether 
Ihera  is  sn  Operational  Balancing  Agree- 
ment CXDBA")  which  is  m  effect  and  whidi 
wW  govern  aaocaSon  of  actual  quantttiee  of 
gas  flowing  at  tha  point  (Y.  N  or  U). 


M 


M 


M 


M 


M 


A  number  field  in  an  industry  standard  for- 
mat (See  header  definition  for  this  field.) 

A  number  field.  The  purpose  of  repeating 
this  hsader  field  ia  to  associate  this  and 
other  receipt  or  storage  injection  points  to 
thia  offer.  An  offer  must  have  at  least  one 
of  either  a  receipt  point  iniection  point  de- 
Hvery  point  wWidrawal  point  mainline  or 
sagrnent  right  but  may  be  comprised  of 
more  than  ona  such  poiint  The  'X>ffer  No." 
provides  the  Nnk  between  these  points. 

An  aipha-rHjmeric  field.  Pipelirtes  may  use 
ths  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  codkig  pro- 
cedure. 

A  text  field.  This  is  to  aid  in  recognition  of  the 
point  Note:  only  primary  poir^  ara  Hsted 
in  this  data  set  because  only  primary  point 
capacity  rights  can  be  released.  This 
record  is  used  w^Mn  releasers  are  offering 
capacity  at  a  particular  point  or  ara  re- 
quired to  release  point  capacity  as  part  of 
a  release. 

A  number  field,  in  whole  numbers,  stating 
ths  quantity  of  contractual  capacity  offered 
at  this  point  Noto:  in  cases  where  pipe- 
Rnas  make  aR  their  receipt  or  injecten 
points  avalabla  in  an  offer,  there  wouM 
not  be  spedflc  quantities  associated  with 
each  point 

A  (yas/hoAmlotown)  Indicator  field.  For  use 
tiy  offerors  as  a  way  to  infonn  bMdars  that 
an  OBA  governing  alocattona  of  actual 
gas  fiows  is  In  affect  at  the  point 


l.l.a  Defivery  Point  or  Storage  Wlhdrawal  InformaMon 


UMI 
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STANOARDiZEO  DATA  SETS— Continued 


UneNa 

FWdnvM 

DsKripttonoflfeld 

SMus* 

Data  type  snd  ejipiwiabon 

1 

Ths  cod»  for  the  pipAw  to  which  nomhw- 
Ions  for  U8«  of  this  dsiivsiy  point  corv 

M  „ „. 

A  number  IfeM  m  m  Industry  standwd  for- 
mat (See  hsMlsr  dsinMon  for  this  field.) 

tainwl  in  this  offw  would  to  ni«to. 

2 

Offer  No „ 

The  sams  uniqus  idantMor  as  oontainad  in 
ttw  header.. 

A  number  ffeld.  The  purpose  of  repeating 
this  header  «eld  is  to  associate  this  wid 

to  this  offer.  An  offer  must  have  at  toast 
one  of  either  a  receipt  point  iniecSon 
point  delivery  point,  wittidiawai  point, 
mainline  or  segment  right  but  may  to 
comprised  of  more  than  one  such  point 
This  "Offer  No."  provides  a  iinti  between 
Iheee  poirMs. 

3 

OsttvsryAMNhdmvsl 
point  oods. 

The  coda  which  uniquely  IdsnMas  Ms  point 

M 

An  alpha-numeric  ffeld.  Pipelines  may  use 
tto  systsm  of  codee  they  currently  use  in 

common  business  practice  until  the  Com- 

mission adopts  a  standardized  coding  pro- 

cedure. 

4 

Delivery/WtthdrawBl 
point  description. 

The  nama/descripljon^  oVier  idenCtier  Qen- 
erally  in  use  on  the  pipeline  to  describe 

o 

A  text  ffeld.  This  Is  to  aid  in  rscognitfon  of  tto 
point  UOt»:  only  primary  poirits  are  listed 

IhispoinL 

becauss  only  primary  point  capacity  rights 
canto  rsteased. 

5 

DeliveryAvithdrawal 

The  uniform  daily  quantity  of  capacity  being 

M 

A  number  field,  in  whole  numbers,  stating 

• 

point  quantity. 

made  availat>le  by  the  offeror  at  this  point 

at  this  point  Note:  some  pipelines  might 
mal(S  all  delivery  or  storage  withdrawei 
points  available  in  an  offer,  in  which  case 
there  may  not  to  specific  quantities  a<v<ru 
dated  with  each  point 

6 

An   indicator  which  teOs  bidders  whether 

M 

A  (yea/noAjnknown)  indnator  field.  For  use 
t>y  offerors  as  a  way  to  infonm  bidders  thai 

there  is  an  Operationai  Balancing  Agree- 

ment ("OBA")  which  is  in  effect  and  which 

sn  OBA  governing  allocations  of  actual 

wU  govern  allocation  of  actual  quantises  of 

gas  Hows  is  in  effect  at  tto  point 

gas  flowing  at  the  point  (Y,  N  or  U). 

1.1.4.  Segn>ent  Capacity,  Mainline  Capacity  or  Storage  Quantity  Information 


1 


5 
6 


PipeRne  Code .... 
Offer  No 

Location  Code  1 


Location  Code  2 . 


Segment  mainline  or 
storage  identifier. 

Segment  nminlirM  or 
storage  description. 


Tto  code  for  tto  pipeNto  to  which  nomina- 
tions for  use  of  this  Capacity  Segment 
contained  in  this  offer  would  to  ntade. 

Tto  same  unique  idenbfier  as  oontair>ed  in 
tto  header. 


Tto  code  uniquely  identifying  orte  of  tto  two 
points  defining  segment  capacity,  storage 
or  mainline  capacity  being  offered. 


Tto  code  uniquely  identifying  tto  ottor  of  tto 
two  points  defining  tto  boundaries  of  tto 
segment  capacity  mainline  capacity  being 
offered. 


Tto  unique  code  of  tto  pipeline  fif  any) 
wftich  uniquely  Identifies  tfus  capacity. 

Tto  name/  description/  or  ottor  identifier  ei- 
ther generally  in  use  on  the  pipeline  or  as 
specified  by  the  offeror  to  descrito  this  ca- 
pacity. 


A  number  field  In  an  irxlustry  standard  for- 
mat. (See  header  definition  for  tfiis  field) 

A  number  field.  See  description  in  receipt 
point  information  section  above  for  expla- 
nation of  tto  purpose  beNnd  repeating  tfiis 
field. 

An  alpfia-rHjmeric  field.  Pipelines  may  use 
tto  system  of  codes  ttoy  currently  use  in 
common  txisiness  practice  unbl  tto  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. This  location  code  is  intended  to 
identify  or>e  of  tto  two  "points"  defining 
tto  end-points  of  tto  segment  capacity, 
mainline  capacity  or  storage  quantity  being 
offered.  In  tto  case  of  storage  quantity. 
only  orw  location  code  is  needed. 

An  alpto-numeric  field.  Pipelines  may  use 
the  system  of  codes  ttoy  currdntly  use  in 
common  tKisiriess  practice  until  tto  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. This  location  code  is  intended  to 
identify  Ito  ottor  of  tto  two  "points"  defirv 
Ing  tto  erxl-points  of  tto  segment  capacity 
or  mainiirte  capacity  toing  ottered  t>y  Ito 
offeror. 

An  aipto-numeric  field  containing  tto  unique 
code  specified  by  tto  pipeline  as  cor- 
responding to  this  capacity. 

A  text  field.  This  is  to  aid  In  recognition  of  tto 
capacity  segment  Note:  Deperxling  on  tto 
pipeline,  Ifiis  description  may  to 
predefined  or  It  may  to  dynamic  (/.e.,  de- 
fined t>y  Ito  offeror). 
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Stanoarcmzeo  Data  Sets— Continued 


UrwNa 

FWdnsma 

DMcKplonoffMd 

Status^ 

Oaia  type  and  tttplanation 

7 . 

QagnMfil,  tntNtnt  Of 

TM  unMofm  diiy  quwiMy  of  capMity  baing 

M 

A  number  fleld.  In  wtwie  numbers,  staling 

•lofag*  quanlly. 

mad*  avaiaUa  by  •«  ollwor  for  mova- 
maol  baivwaan  tocaSon  oodaa  1  and  2  (or 
vtca  vam)  or  tor  kaaptng  m  ttoraga. 

the  quantity  of  contractual  capacity  offered 
(segment  or  mainline  capacity  Is  defined 
by  the  two  location  code  po«r>t$  listed 
tfwve). 
A  (yea^cAjnknown)  Indicalor  Held.  For  use 

8 

t  Mialkwi  C<vl*  1  OCA 

1  An  iTKicator  which  tala  bUdars  whathar 

M 

moKanr. 

tfwra  ia  an  OparaSonal  Balance  Agraa- 

by  offerors  as  a  way  to  inform  bidders  that 

mam  rOBA")  which  ia  in  alfact  and  which 

an  OBA  governing  allocations  of  actual 

wil  govam  tfocalton  of  actual  quantities  of 

gas  flows  is  In  affect  at  the  point.  Where 

gas  lowing  at  tha  point  Idaniifiad  as  loca- 

this point  is  a  pooling  point  or  other  in-line 

tion  coda  1.  (Y,  N  or  U). 

transfer  point,  the  existence  of  an  OBA 
may  not  be  applicable. 

9 

Location  Cods  2  OBA 

An  mdkialor  which  tsis  biddars  whathar 

M „.. 

A  (yesAwAjnknown)  indk»tof  field.  (See  ex- 

Incflcalor. 

i 

ttara  ia  w)  OBA  m  aftoct  «id  governing  al- 
locations of  actual  quwititiaa  of  gas  flowing 
at  location  coda  2.  (Y,  N  or  U). 

planation  above  as  to  applicability  and  pur- 
pose of  this  fMd) 

1.2.  Downloadable  Fkm  Transportation  Capacity  Bid  Review  information 

1.2.1  Header  Record:  Fkm  Transportation  Capacity  Bid  Review  Information  Data  Sets 


1 

2 
3 

4 

5 


Pipeirw  Code 

Pipelne  Name 

Offer  Mo 

I 

uiQ  no  ■•••■••■■••»••■■••••< 
Bid  term  begin  daM 


Bid  tern)  end  data 


Bid  quantity 


Bid  type  Indkalor 


UMI 


The  code  for  the  pipeline  to  which  nomirw- 
tlons  would  be  made  by  the  winning  bidder. 

The  name  that  the  pipeline  wants  to  be 
krKMvnby. 

The  offer  to  which  this  bid  applies 


A  unique  Identifier  within  each  pipeline  identi- 
fying the  bid  being  made. 

The  yearMK)ntf^day  wfiich  maikt  the  first 
gas  day  C^egtnning  data")  tor  which  tha 
bidder  is  willing  to  assume  payment  re- 
sponsibility for  the  Bid  quantity. 

The  year/month/day  which  martcs  the  last 
day  r«nd  date")  for  which  the  bidder  Is 
willing  to  assume  payment  responsibiiity 
tor  the  Bid  quantity. 

The  amount  of  capacity  In  a  whole  number 
of  MIMBtu  or  Mcf  per  day  which  Is  the  total 
quantity  of  ci«>adty  sought  by  the  bidder 
pursuwH  to  Ms  Bid.  The  "Measurement 
Basis"  item  In  the  Header  record  defines 
tf>e  \jrHa  for  this  entry. 


M 

0 
M 

M 

M 


M 


M 


A  nurr^r  fieid  Indicating  the  type  of  capacity 
being  referred  to  above  In  the  Bid  Quantity 


UPrtonary  Receipt  Pt(8)  Quantity 
2>Primary  delivery  Pt(8)  Quantity 

^Segment  (s)  Quantity 

4-Storage  Quantity  _ 

5-Mirinlina  Ouwttity 

6-Storage  Injection  Ouwitity 

I  7>Storage  Withdrawal  Quantity  ... 


M 


A  number  field.  (See  Capacity  Release 
Header  1.1.1  above.) 

A  text  of  a  startdard  mnemonic  specified  by 
the  pipeline. 

A  number  field.  The  unique  number  on  a  by- 
pipeline  basis,  (see  Officer  description  in 
Section  1.1.1.) 

A  number  field.  The  unique  numt)er  on  a  by- 
pipeline  basis.  (See  Offer  description  in 
Section  1.1.1.) 

A  date  field  In  a  format  that  is  machine- 
processable.  Availability  of  Acquired  Ca- 
pacity is  presumed  to  be  effective  at  tfw 
start  of  the  gas  day  corresponding  to  the 
start  date. 

A  data  field  In  a  format  that  Is  machine- 
processable. 


A  rHjmber  field  In  whole  numbers  containing 
the  quantity  of  capacity  m  MMBtu  or  Mcf 
per  day  which  is  bid  for  by  the  bidder  dur- 
ing each  day  of  the  term  of  this  bid.  Note: 
Those  \Mishir>g  to  seasonally  or  otherwise 
"shape"  their  Bids  for  capacity  can  do  the 
following:  1st  the  "base  or  minimum"  quan- 
tity as  one  bid,  list  the  diffcing  monthly  or 
weeldy  quantities  as  other  bids,  and  pliace 
a  reference  In  ttw  contingent  bid  field  that 
the  bid  Is  contingent  unless  all  bids  are 
awarded  capacity  by  the  pipeline.  Also  of 
note:  a  bidder  bidding  a  pure  volumetric 
rata  would  place  a  zero  "0"  In  this  field 
and  might  place  a  quantity  in  the  "Mini- 
mum Total  Period  Volumetric  Bid  Quantit/* 
field  below. 

This  is  a  number  field  which  is  designed  to 
identify  the  quantity  that  the  bidder  is  bid- 
ding on  and  tfia  Bid  Quantity  refers  to.  The 
purpose  of  this  field  Is  to  identify  Just  wttich 
riglM  are  being  referred  to  in  this  "header" 
section. 
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Standardizeo  Data  Sets— Continued 


UrwNo. 

FMdnam* 

DeacriplionofMd 

Statusi 

Data  type  and  explanation 

V  •••■■•• 

10 

LasMT  quantty  Indce- 
tor. 

Quantity  minimum  ...... 

Conlingancy  Indtoator 

Bid  Receipt  date  

Bid  Receipt  date-hour 
Posting  data 

An  Indicator  which  teNe  tw  plpelne  wtiether 
the  IMder  wM  accept  awaid  o(  capacity  for 
leae  tian  the  M  d(«y  quwitKy  leted  m  the 
Bid  quantity  IWd  tbon:  (Y  or  N). 

The  minimum  daily  quantity  (of  the  Bid  type 
Isted  at>ove)  which  would  be  acceptable  to 
the  bidder  if  less  than  the  kM  bid  quantity 
were  awarded  by  the  pipeline. 

An  mdteator  which  teNs  offerore  that  the  bid 
is  not  a  Hmt  bid  from  the  bidder's  point  of 
view  (/.*.,  not  binding  at  the  time  of  the 
bid).  (Y  or  N). 

The  yearAnonlh/day  which  marics  the  date  on 
which  this  Bid  was  received  for  poirt^  by 
thflPtoaWno 

The  hour/min/sec  during  which  the  pipeline 

received  this  Bid. 
The  year/hxxithAJay  in  which  the  pipeline 

posted  this  Bid. 

The  hour/min/sec  durirtg  which  the  pipeline 
posted  this  Bid. 

An  indicator  which  tells  bidders  that  this  bid- 
der has  ttie  right  to  match  the  winning 
bid(s)  of  others  owing  to  this  ^)i(Mer  having 
made  a  pre-arranged  deal  with  the  otfwor 
for  the  Offer  referred  to  above.  (Y  or  N). 

An  indicator  which  tells  bidders  whether  this 
Is  a  prearranged  bid  which  has  bid  the 
maximum  rate  for  this  Offer.  (Y  or  N). 

c 

A  (ysaAv))  Indtealor  Held.  This  field  is  used  to 
idenWy  whether,  m  the  case  of  ties,  tie 
biddar  wM  accept  a  proration  of  tfw  capa^ 

than  the  total  quwitty  that  they  deeire. 
This  field  enables  them  to  oommunlcats 
that  they  wM  not  accept  less  thm  the  tul 
BidOuwitMy. 
A  number  fisM  which  would  be  blank  if  tta 

11 

M 

Lesser  quantity  indkator  field  above  Is  tT 
(no);  and  would  be  flUed-m  if  lesser  quan- 
lilylndteatoris'V(yes). 

A  (yesAw)  Indkator  field.  Where  "V  or  yee 
signifies  tfwt  the  t)id  le  contingent  ('.e.,  not 
firm).  An  -fT  or  no  signifies  »«t  the  bid  la 
ntm  as  made. 

A  data  field  in  a  machine-processabie  for- 
mat. Bids  wil  be  date  «id  time  stanved 
by  the  pipefine  «4)en  they  are  received 
from  Ifte  releasing  shipper. 

A  time  field  m  (hh/kmVss)  fomnaL 

A  data  field  in  machine-processable  formal 
Postings  will  be  date  and  time  stamped  by 
the  pipeline  wften  they  are  posted  to  both 
the  bulletin  board  and  the  downloadable 
files.  This  is  that  date  and  time. 

A  time  field  m  a  machine-processable  (W^ 
iiMii/tt)  format 

A  (yes/ho)  Indicator  field  which  is  used  by 
the  bidder  to  signify  this  bidder  has  a  right 
of  first  refusal/iight  to  match  ths  highest 
bid(s)  of  other  bidderfs)  bidd^H)  for  this 
Offer. 

A  (yes/ho)  indteator  field  which  Is  used  by 
the  bidder  to  signify  that  this  parcel  Is 
belr>g  posted  for  informabon  purposes 
only. 

A  number  field.  The  purpoee  of  this  field  is  to 
nwtcaie  n  owouts,  ate  pipeme,  ana  wie 
offeror  of  the  offer  whether  the  bidder  is 

12 

M 

13 

14 

M 

M 

15 

Poeting  date^^hour 

Prearranged  deal  indh 
calor. 

Prearranged  deal  at 
maximum  rate  Indl- 

nn  ■•■■•••■«•■■• 

M 

17 

M 

16 

Raia  Fom^ype  Code 

Reservalion  Rate  Bid . 
Volumetric  Rata  Bid  ... 

A  code  indksting  the  form  or  type  of  rate 

which  the  bidder  is  biddk)g. 
IsReservalion  Charge  only 

M 

M 

ZsVolumetnc  Charoe  onlv .............................. 

biddkig  the  bid  quantity  a)  only  in  reserva- 
tion charge  form;  b)  only  in  volumetric 
form;  or  c)  in  a  form  which  is  a  bland  of 
reservation  and  volumetric  rates. 
A  number  field,  12  characters  in  length,  with 

^Blended  Rate 

19  .„.. 

The  amount  of  the  bid  for  the  Bid  Quantity  ... 

The  rate  per  unM  bid  by  the  Bidder  for  the 
Toot  Period  Bid  Quantity  ttsted  below. 

20 

C 

five  decimal  places.  The  field  Is  mandatory 
but  the  value  could  be  zero  dollars  and 
cents  ("0.00000")  where  the  bidder  is  not 
biddkig  a  rasanration  cfwrge  rate. 

A  number  field.  12  characters  In  length,  with 
five  decimal  places.  The  value  could  be 
zero  doMars  wxl  cents  ("0.00000")  where 
the  bidder  is  not  biddkig  a  volumelric  or 
blended  rate.  This  field  Is  condttional  on 
"Rate  FomVType  Code"  beir>g  either  "2" 
or-3." 

A  number  field,  12  characters  in  lenolh,  In 
wtnle  numbers.  The  amount  could  be  zero 
("0")  where  the  biddar  is  not  bidding  a  vol- 
umetric or  blended  rate.  This  field  is  condi- 
tional on  "Rata  FomrtH'ype  Code"  being  ei- 
ther "2"  or  "3." 

21  

Minimum  Total  Volu- 
metric Bid  Quantity. 

The  minimum  quantity  the  bidder  agrees  to 
pay  for  on  a  volumetric  basis  in  order  that 
the  pipeline  and  the  Offeror  may  evaluate 
the  bidder's  voiumelric  bid.  or  the  volu- 
metric component  of  the  blended  rate  bid. 

C 
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Stanoaaoizeo  Data  Sets— Continued 


UrwNa 

FWdnam* 

DoocrtplonoflWd 

Stalusi 

Data  typa  and  axplanalton 

22..... 

PMCeraiQI  Or  OOMr 

An  indfcalor  wNch  Mh  tw  ntooiino  «vl  Ih* 

M 

A  (pafoontiga^absoluto)  "P"  or  "A"  Indtoator 

(MnonvnMM  on  vr 

ofiwor  lh«  bMia  upon  which  •)•  bid  is 

Md.  For  usa  by  biddsrs  as  a  confimdrtg 

(icator. 

mad*  (/lo.,  on  a  poreanlaga  ol  maximum 
twW  or  abMiula  dolara  wxJ  CMHi  fwr  will 
basis)  (P  or  A). 

check  as  to  ttw  denomination  of  Iheir  bid. 
Note:  This  Md  is  not  intended  to  provide 
a  choice  wttere  none  exists,  if  bKMera  are 
aliowed  to  bid  in  denominations  other  th«i 

what  the  offeror  has  specified  then  this 

field  wM  provide  a  choice,  otherwise,  it  is 

• 

tion  of  the  rate<s)  contained  in  the  fields 
listed  above. 

23 

OdforMquanltyol 

An  Indtedor  for  whcih^  Mt  bM  QusnlNy  is 

M 

An  Indicator  (yee/ho)  to  infomi  potential  par- 

oltor. 

tor  ttw  M  Offw  quMMHy  ollhs  oAsr  (Y  or 

BOpams  wnevter  iras  oto  encompassea 

N). 

the  Ml  quwitlty  of  capacity  in  the  offer. 

24 

Notn 

Any  noiss  or  special  oondWons  pwtalning  to 
ttHsUd. 

0 

Atoxtield. 

1.2.  DownloadaMe  Finn  TranspofWon  Capadly  Bid  ftavisw  IntomiBlion 
1.2.2.  Receipt  Point  or  Storage  ln)action  Infonnalion 


1 

ripelne  Code 

The  code  for  the  pipeline  to  which  nomina- 
Itons  for  use  of  Ms  rscelpt  poinl  oomainad 
in  ills  bid  would  be  made. 

Tfta  ssma  umiiua  nsniHer  as  oonumeo  m 
•m  header  of  the  offer  to  which  this  bid 

AunK|ue  nenoser  wwwt  eacn  ptpesne  loenv- 
fying  the  bW  being  made. 

Tna  nsnwoescnptnwor  orar  losniaer  gstr 
araly  In  use  on  tw  pipolne  to  descrtbs 
tiispoM. 

Tha  code  which  uniquely  idenMsa  IMS  poM 

The  untfomi  daly  quMHIy  of  capacity  being 
Ud  tor  by  the  bidder  at  Ms  point 

IM 

PH  ••••■••••••••• 

M 

A  number  field  in  an  Industry  starxlard  for* 

2 

3 

OUar  No 

BMtto ... 

msC  (See  header  definition  for  tfiis  field.) 

A  number  field.  The  purpose  of  repeating 
this  laid  is  to  associate  this  and  other  re- 
ceipt point  or  storage  injection  bids  to  this 
offer. 

A  nuntoer  field.  The  purpose  of  repeating 
MaMd  is  tokseodato  al  Msd  receipt 
points  or  storage  Injection  points  in  this  Bid 

St  least  one  primary  point  but  could  be 
comprised  of  several. 

0 

M 

M 

4« 

5 

6 

RM^4lpl  piAfiA  dsuilft 
tion. 

RsosfptpoM  cods .. 
RsoaiptpoM  QuanMt 

r 

A  laxi  Held,  iras  is  to  an  m  recognition  oi  the 

In  Ms  dalB  aat  known  «  Receipt  point  In- 
formation. 
An  alpha-numerto  flehJ.  Pipelines  may  use 

oommon  busineoa  pwcttoa  until  tfie  Conv 
nfisston  aoopis  a  starioaraizea  coumg  pio- 
oadura. 
A  nwrtMr  field,  in  wfiole  rHinnbers,  staling 
tha  quantity  of  capacity  bkl  for  at  this 
point 

L2Jl  Delvary  Potot  or  SkM«a  \MMJRnHtf  Momwiton 

1 

PfpelnaCods     

Ions  tor  uae  of  Ms  deivery  point  cor>- 
trined  In  thie  bM  wouM  be  made. 

M 

A  number  fWd  in  an  Industry  standard  tor- 
mat  (See  header  definition  for  this  Md.) 

2 

OUsrNo 

...    The  same  un^ue  MenHfler  as  contained  in 
tw  header  of  tie  offer  to  wfrich  tUs  bM 

M 

A  number  HsM.  Tha  puposa  of  repeating 
tils  leM  is  to  assodato  bkls  containing 
tils  and  otier  delivery  or  storage  wHh- 
drawal  points  to  tie  appropriate  offer. 

3 

BM  No 

^    A  (MquaidenlMerwiMn  each  pipeline  identf- 
fytog  tie  bM  being  made. 

M 

A  number  HeM.  The  purpoee  of  repeating 
tiis  leM  is  to  associate  tUs  and  otfier 

^ 

Deivery/stoiaga  «Mh 

0  

pototstotHsBM. 

4 

K     The  nameMescnptiorvOr  ottier  idenmier  gen- 

AMMWid.  Tnis  IS  to  an  m  raoogniiion  Of  Vie 

dwwwalpototda- 
solpftaft 

eiaCtf  In  use  on  the  ninelne  to  rtesrrtoe 

potot  ftola:  only  pdmvy  points  are  Msd 
kitiisdatosat 

tispotot 

5 

OsMafyrstofaQB  wtt 
oriwa  pomi  oooa. 

h      The  code  which  uiteualv  idanflSee  tile  DoM 

M... 

An  itotM  imnierir  fMd.  PtoeNnas  mav  use 
tw  systom  of  codes  tiey  currenty  use  In 
oommon  business  practice  untl  tw  Com- 
mission adopts  a  standardUed  codkig  pn^ 
oedure. 

6      - 

OeHvary/storaga  wMi 

K     The  unNonn  deiy  quantity  Of  capacity  being 

M 

A  number  Md,  in  whole  numbers,  stalng 

drawal  point  quan^ 

bM  for  at  tUs  potot 

tw  quantNy  of  cracky  bM  for  at  tHa 

my. 

potot 

1.2.4  Tecsioit  CepafHv  MaHhw  CaparWv  or  Staiww  QuarMMv  totoimalon 


UMI 
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Standardized  Data  Sets— Continued 


Line  No. 

RekJname 

Deecrtpllon  o(  field 

SMusi 

Data  type  and  explanation 

1 

PipeKne  Code 

The  code  for  the  pipeline  to  wMch  nomine- 
lions  for  use  of  this  Capacity  Segment 
contained  in  this  bid  wmid  be  made. 

The  same  unique  identifier  as  contained  in 
iht  header  of  tf)e  offer  to  wtiich  this  tM 
applies. 

A  unique  identifier  within  each  pipeline  IdenM- 
fying  the  bid  being  made. 

Tfw  code  uniquely  Identifying  orw  of  the  ttm 
points  defining  segment  capacity,  mainline 
capacity  or  storage  quantity  bid. 

The  code  uniquely  identifying  the  other  of  the 
two  points  defining  the  boundaries  of  the 
segment  capacity  or  mainline  capacity  bid 
for  by  the  bidder. 

The  unique  code  (if  any)  assigned  by  the 
pipelirw  which  uniquely  identifiss  this  ca- 
pacity. 

The  name/description  or  other  identifier  ei- 
ther generally  in  use  on  the  pipeline  or  as 
specified  by  the  offeror  to  describe  this  ca- 
pacity. 

The  uniform  daily  quantity  of  capacity  being 
bid  between  location  codes  1  and  2  (or 
vice  versa). 

M 

A  number  fWd  In  an  Industry  stwxtard  for- 
maL  (See  header  definition  for  this  field.) 

A  number  Held.  See  description  in  receipt 

nation  of  the  purpoee  behind  repealing  this 
Held. 

A  number  field.  The  purpose  of  repeating 
this  Held  Is  to  associate  iNs  wid  other 
Segment  bids  to  this  Bid. 

An  aipha-numeric  fletd.  PipeNnas  may  use 
the  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Cont- 
mission  adopts  a  standardized  coding  pro- 
caoure.  irw  locaiion  oooe  n  inieraea  n 
Identify  one  of  the  two  "points"  defining 
the  end-points  of  the  segment  capacity  or 
mainline  capacity  being  bid.  In  the  case  of 
storage  quantity,  only  one  location  code  Is 
nooooa. 

An  alpha-numeric  field.  Pipelines  may  use 
ttie  system  of  codes  tt>ey  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. This  location  code  is  intended  to 
Identify  the  other  of  the  two  "points"  defin- 
ing the  end-points  of  the  capacity  segment 
being  bid. 

An  alpha-numeric  Held  containing  the  unique 
code  specified  by  the  pipeline  as  cor- 
responding to  this  capacity. 

2 

Offer  No 

wn  •■■■■■•■■••••• 

M 

3 

Location  Code  1 

Location  Code  2 

Segment,  mainline  or 
storage  Idenlifier. 

Segment,  mainline  or 
storage  description. 

Segment  mainline  or 
storage  quantity. 

4 

M 

5 

M 

6 

7 

8 

0 

o 

M  . 

capcK:ity.  Note:  Depending  on  the  pipeline, 
this  descdptlon  may  be  predefined  or  It 
nrtay  be  dynamically  defined  by  the  offeror. 
A  number  field,  in  whole  numbers,  stating 
ttw  quantity  of  contractual  capacity  (seg- 
ment or  mainline  capacity  is  defined  by  the 
two  location  code   points   listed  above) 
which  is  being  bid  for  by  the  bidder. 

1.3.  Award  Parcel  Posting 

1.3.1.  Header  Bid  Award  Posting  Data  Sets 


1 

Pipeline  Coda 

The  code  for  the  pipeline  to  which  nomina- 
tions for  use  of  the  awarded  capacity 

M 

A  number  fieU.  (See  Section  1.1.1:  Header 

for  Capacity  Release  Data  Set.  for  discus- 

would  be  made. 

stonofCode.) 

2 

Pipeline  Name 

The  name  that  the  pipeline  wants  to  be 
known  by. 

0 

A  text  Held  of  a  standard  mnemonk:  specified 
by  the  pipeline. 

3 

Offer  No 

The  unique  identifier  within  each  pipeline 
identifying  the  parcel  from  which  this  bid 
was  awarded. 

M 

A  number  field.  Corresponds  to  the  Offer 
from  wttk^  the  capacity  compnsing  this 
award  is  removed. 

4 

Bid  No 

The  unique  identifier  wHthin  each  pipeline 
identifying  the  bid  that  is  being  awarded/ 
identified  with  this  posting. 

M 

A  number  fieU.  The  unique  number  on  a  by- 
pipeline  basis.  (See  Offer  Description  In 
Sectkx)  L1.1  or  Bid  description  in  Section 
1.2.1.) 

A  text  «ekl  containing  the  name  of  the  ship- 

5  

Bidder  Name 

The  legal  neune  of  the  Bidder  awarded  the 

M 

firm  capacity. 

per  as  listed  in  the  recitals  and/or  the  sig- 
nature line  (as  appropriate)  of  the  new 
contract  with  the  pipeline. 

6 

Bidder's  Company 

The  unique  company  code  number  for  the 

M 

A  number  fieW  containing  the  unique  com- 

Code No.. 

legal  entity  which  signed  the  contract  with 
the  pipeline. 

pany  code  number  of  the  legal  entity  wtvch 
sigrwd  the  new  contract  with  the  pipeline. 

9     ••••••• 

ftoleaser's  Company 

The  unique  company  code  number  for  the 

Rn  ■»•■•■••••■••• 

A  number  fieU  containing  the  unique  com- 

Code No.. 

legal  entity  which  signed  the  contract  with 
the  pipeline. 

pany  code  number  of  the  legal  entity  whk:h 
sigrted  9\»  contract  with  the  pipeline. 

8^..- 

Temi  begin  data 

The  yearAnonth/day  wtiich  marks  the  begin- 
ning day  of  the  Award  term. 

M 

A  date  fieM  in  a  fomtat  that  is  machine- 
processat)ie.  Awards  are  presun>ed  to  the 
effective  at  the  start  of  the  gas  day  cor- 
responding to  t}>e  start  date. 
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UrwNa 


».. 

10 
11 
12 


13 


14 
15 


FtaWmnw 


Twm  bagin  deto-hour 


Twm  snd  i 

Twm  and  dMB-twur 

Award  quanMy 


Award  lyp*  mdteator 


RalaMhadula 


16 


17 


18 


Tariff  Majdniufn 
ffvaion  Rata. 


Award  FBia  fonn/lypa 


Award  raaarvaion 
ctiarga. 


Award  vohjmatric 
charga. 


19 


2C 


21 
22 


Award  minimum  total 
pariod  quantity. 


Capacity  award  data 


Capacity  award  hour. 
Award  poatinQ  data 


UMI 


Stanoaroized  Data  Sets— Continued 


TYw  hour  of  tia  twm  tMgin  day  which  marttt 
tha  baglnning  of  th«  of  t>«  otfaf*  tarm. 


Tha  yai^nont^day  which  marts  tM 
data  of  tha  Award  lann. 

Tha  hour  of  tha  lami  and  day  which  martv 
tha  and  of  eia  Award  tami 

Tha  amount  of  capacity  in  a  whoic  numbar 
of  IMMBlu  or  Mcf  par  day  which  is  «M  total 
quantity  of  capwRy  of  «w  capacity  typa  in- 
dkatad  baiow  (In  tha  Quantity  Indtoator 
llald)  award  to  tha  BIddar  pursuant  to  Ms 
Award  parcat. 

A  numbar  IMd  Indkaiing  tha  lypa  capacity 
baing  rafarrad  to  abova  In  tw  Offor  Quan- 

l«Pi1mary  Racalpt  Pt(«)  Quantity 

2-PrtnMry  DaNwary  Pt(t)  Quantity 

>Sagmant(«)  Quantity — 

4>Storaga  Quantity — 

S-Mainiina  Quantity 

e-Storaga  tn^action  Quantity 

7>Storaga  Withdrawal  Quantity 

Tha  pipalhia't  rata  achaduia  undar  \Mhich 

sarvica  purau«it  to  this  award  is  par- 

fonnad.  (•.g..  OS.  FT1.  ate). 
Tha  pipalna's  maximum  tariff  rata  for  sarvica 

providad  by  tha  pipeiina  to  tha  holdar  of 

tha  rights  containad  In  this  award  parcal. 


U 


M 


M 


U 


M 


A  coda  indicating  tha  form  or  typa  of  rata    M 
which  tha  biddar  was  awardad. 

URaaarvation  Charga  only 

2«Voiumatric  Charga  only 

Tha  rata  ($)  applicabla  to  Iha  Award  Parcal 
QuMitity. 


Tha  rata  per  unit  awardad  by  tha  pipaiina  to 
tha  Biddar  for  aR  quantitias  shippad  by  tha 
biddar  during  tha  Award  pariod. 


Tha  minimum  quantity  tha  biddar  is  obligatad 
to  pay  for  on  a  vdumatric  basis  pursuant 
to  tha  bid  arKJ  award. 


Tha  yaarAnonth/day  which  marta  tha  data  on 
which  this  award  was  racaivad/adtfwwi- 
adgad  by  tha  pipaiina. 


Tha  hourAnin/sac  during  vKhich  tha  pipaiina 

awardad  this  award. 
Tha  yaarAnonthMay  in  wMch  tha  pipaiina 

poMd  this  award. 


M 


M 


M 


M 


Data  typa  and  axplanation 


A  Uma  llaid  in  a  machina  procassabie  fonnat 
(saa  abova).  Thia  Md  is  intandad  to  sim- 
ply Idanttfy  tha  start  of  tha  appropriate  gas 
day  not  eraata  a  choict  where  none  exists. 

A  data  Held  in  a  machine-processabte  for- 
mat 

A  tkna  iaid  in  a  machina-processable  formal 
(Saa  gas  day  and  ttma  discussion  above.) 

A  numbar  field  in  whole  numbers  containing 
tha  quwiity  of  capacity  in  MMBtu  or  MCf 
par  day  each  day  of  the  term  of  this  offer. 


This  Is  a  numbar  field  which  is  designed  to 
alert  reviewers  as  to  the  type  of  capacity 
referred  to  in  the  Award  Quantity  field. 


An  aipha-numeric  field  of  at  least  12  char- 
acters In  length  which  contains  a  represen- 
tation of  tha  pipeline's  rate  schedule. 
A  number  field,  12  characters  m  length,  with 
five  dedmai  places.  The  rate  is  in  the  units 
of  maasuramant  stated  in  the  tariff  (/.«.,  V 
MIylBtu/Month).  Note:  This  maximum  rate 
includes  al  applicabie  surcharges. 
GRI  .Transition  ooste,  etc. 

A  number  field.  Tha  purpose  of  this  field  is  to 
indicate  whether  the  rate  form  awarded  the 
bidder  is  a)  only  in  reservation  charge 
fomt;  b)  only  in  volumetric  fonn;  or  c)  in  a 
forni  which  is  a  blend  of  resen/ation  and 
vokimetilc  rates. 

A  number  field,  12  characters  in  length,  with 
five  decimal  places.  The  value  could  be 

.  zero  dotars  «id  cants  ("0.00000")  where 
the  Award  has  no  reservation  charge  com- 
ponent. This  field  is  conditional  on  the 
"Award  Rate  FomVType  Indicator"  above 
being  "1". 

A  number  field,  12  characters  In  length,  with 
five  decimal  places.  The  value  could  be 
zero  doOars  and  cents  fOOOOOO")  where 
the  bidder  Is  not  bidding  a  volumetric  or 
blended  rate.  This  field  is  conditional  on 
Item  '16  "Award  Rate  Fonn/Type  Indica- 
tor" being  either  "2"  or  "3." 

A  number  field,  12  characters  In  length,  in 
whole  numbers.  The  field  is  mandatory  but 
the  amount  could  be  zero  fO")  where  the 
bidder  is  not  biddtoig  a  volumetric  or  blend- 
ed rate. 

A  date  field  in  a  machina-processable  for- 
mat Awards  are  date/Ume  stamped  by  the 
pipeline  wtien  they  are  granted.  This  is 
that  date  and  time.  The  purpose  of  this 
field  Is  to  prevent  discriminatory  award  and 
or  posting  practices  by  the  pipeline. 

A  time  field  In  the  (hh/mnVss)  format 

A  data  field  for  postings  which  are  dateAime 
stamped  by  the  pipeline  when  they  are 
posted  to  both  the  bul^tin  board  and  the 
downioadable  files.  This  %  that  date  and 
time. 
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Standardized  Data  Sets— Continued 


UrwNo. 

Fi6M  nanw 

ueaciipoon  oi  nen 

Status* 

Data  type  and  eiqilanalion 

23 

The  hourAnlr^sec  during  which  the  pipelne 
posted  this  award. 

M 

A  ime  Held  In  macNne-processaMe  fomwt 
(hMmm/ta). 

24 

Prearranged  deal  Indi- 

An Indtoator  tor  whether  Ms  is  a  pre-ar- 

I«  

A  (yttno)  Indicator  field  which  is  ueed  to 

cator. 

ranged  deal  between  the  offeror  ar>d  the 
bidder.  (Y  or  N). 

signify  Ms  award  was  a  pre-arranged 
ded. 

25 

Preammged  deal  at 

An  indtoator  for  whether  this  prearranged 

M 

A  (yesMo)  mdicakx  field  which  is  used  to 

maximum  rate  Indi- 

deal was  at  nrwuimum  rate  for  this  offer  of 

signify  that  this  award  is  being  posted  for 

cator. 

capacity.  (Y  or  N). 

Information  purposes  only. 

26 

ReHvlease  indtoator ... 

An  indtoator  for  whether  this  award  contains 
capacity  that  was  previously  released.  (Y 
orN). 

M „ 

A  (yesAto)  Indicator  field  which  is  used  to 
signify  that  this  award  contains  capacity 
which  was  prevkxjsty  released. 

27 

Pemfianent  release  In- 

An  Mteator  for  whether  this  award  Is  made 

U 

A  (yea/ho)  indicator  ftsid  which  is  used  to 
signify  that  this  award  is  being  made  avii- 

uicator. 

up  of  capacity  which  is  being  contracted  to 

the  bidder  for  the  remainder  of  the  primaiy 

abie  to  the  bidder  for  the  balance  of  ffw 

term.  (Y  or  N). 

prtnra/y  term  of  the  contract 

26 

Special  terms  and 

Other  required  or  desired  and  applicat)ie 

0 

A  very  long  text  field  containing  any  pertineni 
or  relevant  material,  terms,  condilioDs  or 

Miec  eSonoous  notos. 

terms  wtiich  are  part  of  the  offer/bid  or 

award  as  appropriate  or  required  pursuant 

provisions  relating  to  the  release,  the  bid. 

to  the  pipeUne's  tariff. 

• 

tw  award  and  the  raspecUve  enforce- 
ability, or  use. 

1.3.2.  Receipt  Point  or  Storage  injection  Information 

1  ^ 

Pipelr>e  Code 

The  code  for  the  pipeline  to  which  nomina- 
tions for  use  of  this  receipt  point  contained 
In  this  award  would  be  made. 

The  unique  identifier  within  each  pipeline 
Identifying  the  parcel  from  which  this  bid 
was  awarded. 

The  unique  identifier  within  each  pipeline 
Identifying  the  bid  that  Is  being  awarde(V 
identified  with  this  posting. 

The  name/descrlpliorVor  other  idenlHier  gerv 
eraliy  in  use  on  the  pipeline  to  descrit>e 
thispomt 

The  uniform  daBy  quantity  of  capacity  being 
nnade  available  to  the  bidder  at  this  point 

The  common  code  which  uniquely  Identifles 
this  point 

M 

|y| 

tA 

6 ._ 

A  number  field  In  an  Industry  standard  for- 
mat (See  header  definition  for  this  field.) 

A  number  field.  Corresponds  to  the  Offer 
from  which  t«  capacity  comprising  this 
award  is  removed. 

A  number  field.  The  unique  number  on  a  by- 
pipeNne  basis.  (See  offer  description  in 
Sedton  1.1.1  or  Bid  description  in  Section 
1.2.1.) 

A  text  f=Md.  TNe  is  to  aid  In  PscognMon  of 
the  point  Notr  Only  prtmary  point  capac- 
ity rtghts  are  listed  as  only  primary  rights 
can  be  awarded. 

A  number  field,  In  wtKile  numbers,  stating 

2 

Offer  No 

3 

Bid  No 

4 

Recetpt/tr^ectlon  point 
de»:rtption. 

Receipt/lnledion  point 
qusintity. 

Recalpt/lniectfon  point 
code. 

5  ....... 

M 

M 

6 

the  quanlty  of  oontractual  capacity  awaro- 
ed  to  tfie  IMder  at  this  point 
An  alpha-numeric  M^.  Pipelines  may  use 
the  system  of  codes  they  cunentty  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. 

1.3.3.  DeMvery  Point  or  Storage  Withdrawal  Information 

1  

Plpe«ne  Code 

Otwf  No ••••••«• *.. 

Bid  f»to. 

The  code  for  the  pipeline  to  which  nomina- 
lions  to  use  this  delivery  point  contairwd  In 
this  award  parcel  would  be  made. 

The  unique  identifier  within  each  pipeline 
identifying  the  parcel  from  which  this  bid 
was  awarded. 

The  unique  identifier  within  each  pipeline 
Identifying  the  bid  that  is  being  awarded/ 
identified  with  this  posting. 

The  name/  dsscriptiorV  or  other  identifier 
generally  in  use  on  the  pipeline  to  describe 
this  point 

The  common  code  which  uniquely  identifies 
this  point 

The  uniform  daily  quantity  of  capacity  being 
made  available  to  the  bidder  at  this  point 

tA 

A  number  field  In  my  industry  standard  for- 

2  

M  ._ 

mat.  (See  header  definition  for  this  field.) 
A  number  field.  Corresponds  to  the  Offer 

M  ..._ 

O 

3 

from  which  the  capacity  oomprtstng  vss 

award  is  removed. 
A  number  field.  The  unique  number  on  a  by- 

pipeHne  basis.  (See  Offer  desciption  in 

Section  1.1.1  or  Bid  description  in  Section 

1.2.1.) 
A  text  field.  This  Is  to  aid  In  recognition  of  tie 

4 

point  deecriptfon. 

Dellvary/wilhdrawai 
point  code. 

DeHvery/wittMlrawal 
point  quwMity. 

5  • 

6 

M 

M 

point  Note:  Only  primary  points  are  listed 
as  only  primary  point  capacity  rights  can 
be  awarded. 

An  alpha-numeric  field.  Pipelines  may  use 
the  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Con>- 
mission  adopts  a  standardized  coding  pro- 
cedure. 

A  number  field,  In  wtioie  numbers,  staling 

ed  to  the  bidder  at  this  point 

1.3.4.  Segment.  Mainlne  or  Storage  Capacity  Information 
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Una  No. 


1 

2 
3 

4 


FMd  nwne 


PIpelne  Cod* .. 

AwSra  No.  ••••... 

Location  Cods 


Locatfon  Code  2 . 


Daacilpdon  of  IMd 


oognNni,  manaia  or 


SaQinafit,  mairtloa  of 


SaQanianl,  maii'wna  or 
ttofeja  (|uaniity. 


The  coda  «or  the  pipalna  to  which  noniina- 
«ona  tor  us*  of  Ma  Capedty  Sagmani 
oontalnad  In  this  awaid  parcai  would  l)a 
made. 

Tha  unlqu*  ktontifiar  within  aach  pipaiina 
Idantifytng  iha  parcai  from  which  Ma  bid 
wasawardad. 

Tha  sama  unique  Idantifiar  as  contatnad  in 
tha  header. 


Tha  coda  uniquely  idantifytng  one  of  the  two 
points  datining  tha  boundariaa  of  the  ce- 
pedty  oftarad.  In  »m  cese  of  storage 
quantity,  only  one  code  ia  needed. 


The  code  uniquely  idenlNyIng  the  other  of  the 
two  points  daining  tha  t)oundarias  of  the 
capacity  segmant  offarad. 


The  unique  coda  of  Vta  pipaSna  Ci*  any) 
which  uniquely  idantNiaa  this  sagmani 

Tha  nama/description/or  other  Idantitier  ai-. 
tier  generally  In  use  on  the  pipalne  or  as 
spadlled  t>y  the  offaror  to  describe  this  ca- 
pedty. 

The  uniform  daily  quanttty  of  capacity  award- 
ad  to  the  bidder. 


StBtua« 


M 

M 

M 

M 


Data  type  and  explanation 


M 


O 
O 

M 


A  number  fiaW  In  an  Industry  standard  for- 
mat (See  heeder  definition  for  this  field.) 


A  number  field.  Corresportds  to  the  Offer 
from  wtiich  the  capacity  comprisir>g  this 
award  la  removed. 

A  number  field.  (See  description  in  receipt 
point  infonnation  section  above  for  expla- 
nation  of  the  purpose  behind  repeating  this 
field.) 

An  alpha-numeric  field.  Pipelines  may  use 
the  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardteed  coding  pro- 
cedure. Thia  location  code  is  intended  to 
identify  and-pointa  of  segment  or  mainline 
capacity  beif>g  offarad. 

An  aipfia-rHjmaric  field.  Pipelines  may  use 
the  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  coding  pn}- 
cedura.  This  location  code  is  intended  to 
identify  end-points  of  segment  or  mainiine 
capacity  beirig  offered. 

An  elpha-numeric  field  containing  the  unique 
code  specified  by  the  pipeline  as  cor- 
respondk)g  to  thia  segment 

A  text  field.  This  is  to  aid  in  recognition  ol  the 
capacity.  Note:  Depending  on  the  pipeline, 
this  description  may  be  predefined  and  It 
may  be  dynamically  defined  by  the  offeror. 

A  number  field,  in  whole  nunr^rs,  stating 
the  quantity  of  capacity  awarded  to  the 
bidder. 


1.4. ' 

1.4.1.  Header  WWhdrawel  Poaing  Data  Sets 


1 

2 

3 


Pipalne  Code . 


WIthdrawirf  Type  Indi- 
cator. 


Offer  No 


UMI 


Tha  code  for  the  pipeline  which  received  no- 
Ice  to  withdraw  Ms  pectage  from  Its  bul- 
lain  board. 

The  name  that  lie  pipeline  wants  to  be 
known  by. 

An  mdtoetor  for  whether  this  Is  a  posting  of  a 
shipper's  notice  of  withdrawal  of  an  Offer 
CtT).  or,  a  Bid  (~B1,  or  a  pipeline's  ndce 
of  withdrawal  of  an  Award  fA"^-  Note:  Not 
to  be  confused  with  an  Operatiorwl  Bal- 
ancing Agreenwnt  or  "06A"). 


The  unique  idantifiar  within  aach  pipeline 
idantffying  the  Offer  No.  to  which  thia  With- 
drawal Posing  pertaina. 


M 


M 


M 


A  number  field  in  an  industry  standard  for- 
mat (See  heeder  definition  for  this  field.) 

A  text  field  of  a  standard  mnemonic  specified 
by  the  pipelfrie. 

An  Indicator  field  (Indicator  O/B/A)  of  one 
cftarector  in  size  which  is  used  to  signify 
that  this  Wlthdravral  Posting  is  the  posting 
of  a  notice  of  withdrawal  of  either  a  bid,  an 
offer  or  an  award.  Note:  An  indicator  to 
signify  that  a  pipeline  withdrew  an  award  is 
needed  In  order  to  allow  shippers  and  oth- 
ers to  dean  up  their  records  in  the  event  a 
pipeline  posts  e  mistalMn  award. 

A  number  field.  Where  the  notice  of  with- 
drawal to  which  this  posting  pertains  is  a 
withdrawal  of  an  offer  of  release  (/.a.,  the 
indicator  is  "XT)  this  field  contains  the 
aama  number  as  the  Offer  No.  which  is 
being  withdrawn  by  the  offeror.  (See  "Offer 
No"  in  capacity  release  dataset  Line  3.) 
Note:  AM  nottces  of  with(toawal  will  have 
Ma  field  populated  wMh  en  Offer  No.  This 
isduetothefactthataHbids  are  only 
uniquely  identifiable  wtwn  they  are  cou- 
pled with  the  Offer  No.  to  which  the  bid 
applea,  aiKl.  twt  al  Awards  are  also  only 
IdanMeble  from  the  unique  combination  of 
Offer  No.  and  Bid  No.  Thia  field  wM  always 
be  populated  even  where  an  Offer  may 
sM  be  in  effect  and  only  a  bid  is  with- 
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Standardized  Data  SETS-Continued 

UneNo. 

FMdnam* 

uescnpnon  oi  nen 

Stalusi 

Data  type  and  explanation 

5 

Bid  No „.. 

The  unique  Identifler  wNNn  each  pipeline 

C 

A  number  IMd.  The  unique  number  on  a  by^ 
pipeme  basis.  (See  BM  No.  deecdpMon  m 

identifying  either  the  bid  that  Is  being  with- 

drawn or  the  winning  bid  award  which  ie 

. 

Section  1.2.1  or  Awwd  No.  deecriptton  m 

withdrawn  with  this  posting. 

oecDon  1.3.1)   inis  neu  is  e  oorMmonai 

field  and  is  only  populated  when  the  nottoe 

of  wtMrawH  which  is  being  posted  is  a 

noHoe  of  withdrawal  of  Bid  or  Awwd.  (Sea 

dtacussion  above.) 

6 

Posting  date 

The  year/month/day  in  which  the  pipeline 
posted  this  Withdrawiy  Notice. 

M 

A  date  field  in  a  machine-processable  for- 
mat Peelings  »n  date/bme  starrved  by 
the  pipeline  when  they  are  posted  to  both 
lie  buMIn  board  and  the  downloadable 
flee.  This  is  that  date  and  Unrw. 

7 

Posting  date  hour 

The  hour/min/sac  during  which  the  pipeline 
posted  this  WithdrawaT  Notice. 

M 

A  lime  field  in  a  machine^Kocessable  formal 

8 

Exptanalory  and  Mis- 

Where  withdrawing  party  is  required  to  pro- 

C   

A  very  long  text  IMd  containing  any  pertinenl 

ceUanaous  notes. 

vide  a  reason  or  expiarwtion  for  the  with- 
drawal, this  is  the  place  where  that  is  done. 

or  relevant  material  relating  to  the  With- 
drawal Notice  of  the  withdrawing  party. 
Note:  Most  Offerors  will  be  required  to  ex- 

- 

• 

plain  the  circumstances  of  their  withdrawal 
of  offers  to  release. 

Operationally  Available  Capacity  and  Noticea 


Record  1 :  Operationally  Available  Capacity  Data  Sets 


Pipeline  Code 


Location  Type 


Locafion  Code  1 


Location  Code  2 


5 

Location  Description  .. 

6 

Effective  Date 

7 

End  date 

8 

Quantity  available  

9 

Measurement  basis  .... 

10 

Pressure  base  indica- 
tor. 

•1  

Pressure  base 

12  .... 

Posted  date 

13    .. 

Posted  time 

Pipeline  (name  and  number),  on  which  ca- 
pacity can  be  nominated  arvj  t>ooked. 


Type  of  location  tor  wtiich  capacity  informa- 
tion is  provided  (e.g.,  receipt  point,  delivery 
point,  bi-directior^.  mainline,  pooling 
point,  segment.  Injection,  withdrawal). 

A  code  for  the  location  for  which  capacity  in- 
formation is  being  provided.  Could  be  a  lo- 
cation or  a  segment. 


A  code  for  a  location  to  define  a  segment  or 
mainline.  Conditional  on  location  type 
being  S  or  M. 


The  description  for  ttie  location  for  which  ca- 
pacity is  being  provided. 

The  beginning  date  for  which  the  capadty  is 

available. 
The  ending  date  for  which  the  capacity  is 

available. 


The  amount  of  capacity  available  at  the  loca- 
tion in  whole  MMBtu  or  Mcf/d. 

The  unit  of  measure  for  the  capacity 


To  be  fined  In  if  tf>e  measurement  basis  is 

Mcf/d. 


To  t>e  filled  in  if  the  measurement  t>asis  is 
volumetric— either  PSIA  or  PSIG. 


The  data  the  infonnation  was  posted 
The  time  the  Information  was  posted  . 


M 


M 


M 


O 

M 

O 

M 
M 
0 

C 

M 

M 


A  number  field  which  is  an  Industry  standard. 
Ptpelirws  may  use  ttw  system  of  codes 
they  currently  use  in  common  business 
practice  until  the  Commission  adopts  a 
standardized  coding  system. 

Should  be  a  recogrtized  code:  we  suggsst 
(R)  receipt.  (0)  delivery,  (B)  bl-directiontf. 
(M)  mainlir>e.  (P)  pooling,  (S)  segment,  (I) 
storage  injection,  (W)  storage  withdrawal. 

An  alpha-numeric  field.  Pipelines  may  use 
the  system  of  codes  they  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. 

An  alpha-numeric  field.  Pipelines  msf  use 
the  system  of  codes  Ihe  currently  use  in 
common  business  practice  until  the  Com- 
mission adopts  a  standardized  coding  pro- 
cedure. This  elenient  applies  only  If  Loca- 
tion Type  is  S  or  M  and  capatity  is  deflr>ed 
by  two  points. 

Text  field.  Will  use  the  pipelir>e  name  for  this 
location  (pipeline  designated  name— not  a 
standard). 

A  date  field  In  a  fonrtat  that  is  machine- 
processable. 

A  date  field  in  a  fomruit  ttuit  is  machine- 
processable;  optional,  and  only  to  be  used 
If  capacity  is  available  for  more  than  orte 
day. 

A  number  field  indicating  tf>e  amount  of  urv 
scheduled  capecity  available  at  this  loca- 
tion. 

A  number  field  indicating  the  units  o.  meae- 
ure  on  the  pipeline: 

1 'MMBtu  or  Dth;  2>Mcf/d. 

A  number  field  irxlicating  ttie  pressure  oasis 
for  the  ptpeline: 

1-PSIA;  2>PSIG.  Conditional  on  "Measure- 
ment Basis"  being  "2." 

A  number  field  up  to  three  dedmal  places 
Nsttng  the  pressure  basis.  Conditional  on 
'Measurement  Basis"  t>eing  "2." 

A  date  field  m  a  format  that  Is  machine- 
processable. 

A  time  stamp  tfiat  is  machine-processable 


I 
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Una  No. 

FWdranw 

DaacflpVon  oi  mM 

SMM' 

Data  typa  and  aiiplanation 

14 

Tkna  Zona  Mtoalof ... 
Cofnmanli  •  nolas  .... 

Tha  Uma  lona  In  wNch  tw  pipalna  oparalaa 

A  tfMrt  taxt  iaU  tor  any  apadai  oonaidar- 
■Hona. 

M 

O  .- 

Should  ba  standard  coda:  (E)  Eastern,  (C) 

Cantrtf .  (M)  Mountain.  (P)  Pacific 
Taxtiatd. 

Racord  2:  SytlsfTHNida  Ndoaa 


PipalrtaCoda 


Syslanvwlda  crttcai 


Typaofnoioa 


End 

ni 
EffacMva 

End 


PtpaMna  (nama  and  numbar)  on  wNch  ca- 
pacNy  can  b*  nominatad  and  twokad.. 


Qanarai  nodcaa  appfcabta  to  al  ahippara  In 
a  givan  araa  (may  not  ba  appiicabia  100% 
systam  wHda).  Notlcaa  would  Induda  opar- 
aional  How  ordars,  torca  majaura  noUcaa, 
and  nottca  cH  Mant  to  Impoaa  curtaiknant. 

^  maintanarwa  noHcaa  and  olhar  noHcaa. 

'  Thaaa  ara  not  notlcaa  spacMc  customart.. 

Indfeator  to  identily  lypa  and  urgency  of  no- 
•ca. 


Start  data  information  regarding  maintenance 


End  dale  Infomialion  regarding  maintenance 

Moffnatton. 
Start  Ime  regarding  maintenance  information 

End  Uma  raganSng  maintananca  infomtatton 

The  data  the  Information  was  posted  

The  time  tfie  information  was  posted 


M 


M 


M 


IMI. 

*A 

O 

O 

M 

M 


A  number  field  which  Is  an  Industry  standard. 
Pipelines  may  use  ttw  system  of  codes 
they  currer%  use  in  common  business 
practice  until  the  Commission  adopts  a 
standardized  coding  system. 

Livge  text  field.  These  general,  system-wide 
notices  back  up  the  current  practice  of  irt- 
terming  customers  by  phorie  and/or  fax. 


Select  one  of  ttie  foltowing  codes  for  use  in 

record  to  identify  the  type  of  notice. 
Oascfl|p«on  and  Codto 

1.  Operatiorwl  action  (change  in  physical 
flow  and/or  sctieduted  flow)  may  be  re- 
quired by  impcK^ted  customers.  Coda 
should  be  selected  based  on  how  much 
tbna  the  customer  may  have  to  respond. 

a  Immedtata  response  required— 

b.  Response  required  in  twelve  hours  or 
lesa-OT 

c.  Response  required  In  twenty-lour  hours 
or  less   OP 

2.  Xrlticai  Period"  is  In,  or  will  be  placed 
into,  effect— CP 

3.  MaintenarKS  on  system  or  system  seg- 
ment is  planned  or  is  in  process— SM 

4.  "Curtailmenr  situation  exists  or  wiU  be 
placed  into  effect— CS 

5.  "System  or  segment-wide"  operaliorwl 
flow  order  has  been,  or  Is  expected  to  be 
Issued— OF 

6.  "Force  Majeure"  situation  exists  or  will  be 
piacad  Into  effect— FM 

A  date  field  in  a  format  that  is  machine- 
processable. 

A  dale  field  In  a  format  that  is  machine- 
processable. 

Text  Held.  Effective  time  for  start  of  mainte- 
nance In  machine-processable  fomiat. 

Effective  time  for  end  of  maintenance  In  ma- 
chir>e-processable  format 

A  date  field  in  a  format  that  is  machina- 
processat)ie. 

Alhne  stamp  ttiat  is  macNne-processable. 


oblgalon  to  populate  each  data  Ham  and  can  be:  M  -  mandatory  field  and  should  be  populated  by  the  reporting  entity;  O 
oTlha  entity  providmg  the  data  or  It  the  data  element  is  as  applicabla/availabia:  C  «  conditional,  to  be  Mled 


rslafs  to  iha 
Wadatttw 
on  the  condMon  In  another  data  element  in  the  data  set,  •g..  H  an  indtoator  Is  (Y),  than  the  Held  could  be  relevant  and  populated 

Communication  Protocols 

I.  Electronic  Data  Interchange 

A.  Electronic  Bulletin  Board  (EBB)  operators  must  provide  for  file  downloading  of  the  standardized  data  sets  using 
Electromc  Data  Interchanse  in  accordance  with  American  National  Standards  Institute  (ANSI)  Accredited  Standards  Com- 
mittee (ASC)  X12  standwos  and  the  implementation  guide  developed  by  Gas* Flow. 

B.  EBB  operators  miist  make  the  ASC  XI 2  data  sets  available  to  any  party,  including  a  Value  Added  Network 
(VAN). 

C  Access  to  the  standardized  data  sets  for  EDI  must  be  comparable  to  access  provided  for  on-line  EBB  users. 

D.  EBB  operaton  must  provide  EDI  access  to  the  standardized  data  sets  at  all  hours,  subject  to  reasonable  downtime 
raquirements  for  maintenance. 

E.  EBB  operators  must  transmit  data  sets  that  are  oirrent  as  of  the  time  of  a  customer's  request  for  EDI  download 
is  processed. 
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1  «Zl^®  operators  must  provide  for  file  donvnloading  of  the  capacity  daU  sets  in  the  American  Standard  Code  ftv 
Intemation  faitercbai^  (ASCII)  in  accordance  with  the  documentation  developed  by  Gas*Flow. 

n.  Communications  Software  and  Hardware. 

u   ^^^  operatore  must  provide  access  to  EBBs  through  a  commercially  available  software  package  specified  by 
the  EBB  operator  ot  through  a  customized  software  package  provided  by  the  EBB  operator  at  no  cost. 

?ti™®  operators  must  support  Consultative  Committee  for  btemational  Telephone  and  Telephony  (OCITT)  V22 
bis  (Hayes  2400  baud  modem  speed),  but  may  support  others  modem  speeds.  EBB  operators  suppoitlna  9600  baud 
modem  speeds  must  support  CCnT  V.32. 

in.  Access  Requirements 

A.  EBB  operators  must  permit  access  to  commercially  sensitive  customer  data  by  third  parties  when  the  EBB  Operator 
has  received  advance  authorization. 

B.  EBB  operators  must  design  their  EBBs  to  handle  their  projected  number  of  peak  concurrent  users. 
C  EBB  operators  must  provide  easy  and  efficient  access  to  the  file  transfer  option(s)  for  the  standardized  data 


IV.  Log-On  Procedures 

A.  EBB  q^rators  must  simplify  or  automate  their  procedures  for  logging-on  to  their  computer  to  the  maximum 
extent  practicable,  omsistent  with  security  requirements. 

B.  EBB  operators  must  provide  a  log-on  script  that  details  its  log-on  procedures,  which  is  compatible  with  the 
commercial  software  package  specified  by  the  EBB  operator  or  the  customized  software  packase  provided  bv  the  EBB 
operator.  r        o    i-  j 

C  EBB  operators  may  place  reasonable  limits  on  EBB  users'  periods  of  inactivity  during  an  EBB  session,  on  individual 
session  time,  and  rai  total  daily  connect  time,  but  such  limits  will  not  apply  when  the  user  pays  the  cosU  for  dedicated 
service. 
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DEPARjyENT  OF  THE  INTERIOR 

OfflM  Of  Surfac*  Mining  Raclamatlon 
•nd  Enforc«mMit 

30CFR  Part  914 

Indiana  Parmanant  Raguiatory    . 
Program 

agency:  Office  of  Sur&ce  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  program 
amendment  to  the  Indiana  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  By 
letter  dated  July  2, 1993  (Administrative 
Record  No.  IND-1272),  bidiana 
submitted  proposed  Program 
Amendment  Number  93-5  containing 
modifications  to  the  Indiana 
Administrative  Code  (lAQ  rules  at  310 
lAC  12.  The  proposed  promm 
amendment  pertains  to  definitions  of 
terms  used  in  the  Indiana  program.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

This  document  sets  forth  this  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  are 
available  for  public  inspection,  the 


comment  period  during  whidi 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  7, 1993.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  at  1  p.m.  on 
August  30, 1993.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  August 
20, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  Mr. 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  at  the  address 
listed  below.  If  a  hearing  is  requested, 
it  will  be  held  at  the  same  address. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  meetings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  following  locations, 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis.  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547, 


Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

FOR  FURTHER  MF0RMAT10N  CONTACT:Mr. 
Roger  W.  Calhoun,  Director. 
Indianapolis  Field  Office,  Telephone 
(317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

n.  Discussion  of  Proposed  Amendment 

By  letter  dated  July  2, 1993 
(Administrative  Record  No.  IND-1272), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
program  amendment  number  93-5. 
Program  amendment  93-5  consists  of 
proposed  changes  to  the  Indiana 
program  definitions  at  310  lAC  12. 

The  proposed  amendments  are 
summarized  below 
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t.  310  lAC  12-0.5-6    Affected  Area 

The  proposed  language  provides  that 
the  affected  area  includes  any  of  seven 
specified  examples  of  "affected  area." 
Prior  to  this  change,  the  rule  language 
tised  the  term  "each"  rather  than  "any." 
The  proposed  change  is  intended  to 
clarify  that  any  of  the  specified 
examples  alone  or  together  with  one  or 
more  of  the  listed  examples  is  sufficient 
to  be  an  affected  area. 

2.  310  lAC  12-0.S-23    Cod  Mine  Waste 

The  term  "coal  mine  waste"  is 
defined  to  mean  coal  processing  waste 
and  underground  development  waste. 

3.  310  lAC  12-0.5-53    Ground  Cover 

The  term  "ground  cover"  is  defined  to 
mean  the  area  of  ground  which  is 
covered  by  the  combined  aerial  parts  of 
vegetation  and  the  litter  that  is 
produced  naturally  onsite,  expressed  as 
a  percentage  of  the  total  area  of 
measiirement.  At  least  ninety-five 
percent  (95%)  of  the  species  present 
must  be  species  listed  in  the 
revegetation  plan.  i 

4. 310  lAC  12-0.5-55    Half-shrub 

The  term  "half-shrub"  is  defined  to 
mean  a  perennial  plant  with  a  woody 
base  whose  annually  produced  stems 
die  each  year. 

5.  310  lAC  12-0.5-64    Impounding 
Structure 

The  term  "impounding  structure"  is 
defined  to  mean  a  dam.  embankment,  or 
other  structure  used  to  impound  water, 
sliury.  or  another  liquid  or  semi-liquid 
material. 

6.  310  lAC  12-0.5-72    Utter  I 

The  term  "litter"  is  defined  to  mean 
the  detached  recognizable  portions  of 
the  plants  under  evaluation  that  cover 
the  ground  siirfeca. 

7.  310  lAC  12-0.5-104    Reference  Area 

The  term  "reference  area"  is  defined 
to  meen  a  land  unit  maintained  under 
appropriate  management  for  the 
purpose  of  measuring  vegetation  ground 
cover,  productivity,  and  plant  species 
diversity  that  are  produced  naturally  or 
by  crop  production  methods.  A 
reference  area  must  be  representative  of 
geology,  soil,  slope,  and  vegetation  in 
the  permit  area. 

6.  310  lAC  12-0.5-1 1 1    Shelter  Belt 

Ther  term  "shelter  belt"  is  defined  to 
mean  an  area  used  for  protection  from 
wind  or  snow  and  which  is  subject  to 
proof-of-productivity  standards  for  fish 
and  wildlife  habitat 
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9.  310  lAC  12-0.5-116    Soil 
Productivity 

The  term  "soil  productivity"  means 
the  capacity  of  a  soil  for  producing  a 
specified  plant  or  sequence  of  plants 
under  a  physically  defined  set  of 
management  practices. 

10.  310  lAC  12-0.5-139    Valid  Existing 
Rights 

(a)  "Valid  existing  rights"  means,  for  the 
purpoMS  of  310  lAC  12-1-1. 310  lAC  12-2- 
1,  and  310  lAC  12-2-5  the  following: 

(1)  Except  for  haul  roads:  (A)  Those 
property  rights  in  existence  on  August  3, 
1977,  that  were  created  by  a  legally  binding 
conveyance,  lease,  deed,  contract,  or  other 
document  which  authorized  the  applicant  to 
conduct  surface  coal  mining  operations;  and 

(B)  The  person  proposing  to  conduct 
suxface  coal  mining  operations  on  such 
lands: 

(i)  Had  been  validly  issued  or  exercised 
good  faith  effort  to  obtain,  on  or  before 
August  3, 1977,  all  state  and  federal  permits 
necessary  to  conduct  operations  on  those 
lands; 

(ii)  Can  demonstrate  to  the  director  that  the 
coal  is  both  needed  for  and  immediately 
adjacent  to,  an  ongoing  surfece  mining 
operation  for  whidi  all  permits  were 
obtained  prior  to  August  3, 1977;  or 

(iii)  Can  demonstrate  that  the  operation 
was  in  existence  or  operation  at  the  time  an 
area  tiecame  protected  under  IC  13—4.1-14- 
1  or  at  the  time  of  the  coming  into  existence, 
within  the  prohibited  distance  of  a  structure, 
road,  cemetery,  or  other  activity  listed  in  IC 
13-4.1-14-1. 

(2)  Fot  haul  roads:  (A)  A  recorded  right-of- 
way,  recorded  easement,  or  a  permit  tor  a 
coal  haul  road  recorded  as  of  August  3, 1977; 

(B)  Any  other  road  in  existence  as  of 
August  3, 1977;  or 

(C)  Any  haul  road  that  was  in  existence  or 
operating  at  the  time  an  area  became 
protected  under  IC  13-4.1-14-1,  or  at  the 
time  of  the  coming  into  existence,  within  the 
prohibited  distance  of  a  structure,  road, 
cemetery,  or  other  activity  listed  in  IC  13- 
4.1-14-1. 

(b)  The  interpretation  of  the  terms  of  a 
document  used  to  establish  a  valid  existing 
right  is  based  upon  the  common  law 
concerning  the  interpretation  of  documents 
conveying  mineral  rights.  If  there  is  no 
applicable  common  law,  the  interpretation  is 
iMsed  upon  the  following: 

(1)  The  usage  and  custom  at  the  time  and 
place  where  a  document  came  into  existence. 

(2)  A  showing  by  the  applicant  that  the 
parties  to  the  document  contemplated  the 
right  to  conduct  the  same  underground  or 
surface  activities  for  which  the  applicant 
claims  a  valid  existing  right. 

(c)  "Valid  existing  rights"  does  not  mean 
the  mere  expectation  of  a  right  to  conduct 
suifece  coal  mining  operations  or  the  right  to 
conduct  underground  coal  mining.  Examples 
of  rights  which  alone  do  not  constitute  valid 
existing  rights  include,  but  are  not  limited  to, 
coal  exploration  permits  or  licenses, 
applications  or  bids  for  leases,  or  where  a 
person  has  only  applied  for  a  federal  or  state 
permit 


(d)  If  an  area  comes  under  the  protection 
of  IC  13-4.1-14-1  after  August  3, 1977,  valid 
existing  rights  are  present  if  a  validly 
authorized  surface  coal  mining  operation 
exists  on  that  area  on  the  date  the  protection 
oomes  into  existence. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the    . 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.  on 
August  20. 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 

Eublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM 
Indianapolis  Field  Office  listed  under 
"AOORESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  MFORMATKM 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
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advance  at  the  locations  listed  under 
"AODRESSES."  A  vrritten  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Exacnthre  Order  No.  122M 

On  July  12, 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  fram  sections  3. 4. 
7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditicmal  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Execothre  Order  1277t 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsecticms  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surfece  Mining  Q)ntrol  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.1 7(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMOIA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730.  731  and  732  have  been 
met. 

Natioiial  Enviroimiental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  liS.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(Q. 

Paperwork  Rednctioa  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Omca  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507efseg. 

Regulatory  FlexAUity  Ad 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
suMtantial  number  of  small  mtitiee 
under  the  RegulatcNy  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  lor  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  28, 1993. 
CariCOoM. 

Assistant  Director,  Eastern  Support  Center. 
(PR  Doc  93-18629  Filed  8-4-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

OfflM  of  the  Secretary 

32  CFR  Part  246 
[DoO  Directive  5120.aa] 

Stars  and  Stripes  (S&S)  Newspaper 
and  Business  Operations 

AGENCY:  American  Forces  Information 
Service,  DoD. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  revises 
and  su[>ersedes  portions  of  DoD 
Instruction  5120.4  concerning  the  Stars 
and  Stripes  newspapers  and  business 
operations.  The  proposed  revisions  are 
intended  to  promote  efficiency  and 
economy  by  updating  procedures  to 
meet  changed  circumstances,  and  to 
accommodate  recommendations  made 
by  the  General  Accounting  Office  in  a 
Congressionally-mandated  examination 
of  Stars  and  Stripes  operations.  The 
proposed  rule  is  not  expected  to  have  an 
impact  upon  the  general  public. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  September  7, 1993. 
ADDRESSES:  Forward  comments  to  the 
American  Forces  Information  Service. 
Plans  &  Policy  Office.  601  North  Fairfax 
Street  (EFC  Plaza),  Alexandria.  VA 
22314. 

FOR  RIRTHER  MFORMATION  CONTACT:  Appendix  A  to  part  246— Minion 


Richard  Oleszewski,  (703)  274-^4868. 

•UPPLEMEKTARY  MFORMATION: 

Executive  Order  12291,  "Federal 
Regulation" 

The  Special  Assistant  to  the  Secietary 
of  Defense  (Public  Affairs),  has 
determined  that  32  CFR  part  246  is  not 
a  major  rule.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regi(Mis;or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  or  innovation. 

Public  Uw  96-354.  "Regulatory 
Flexibility  Act" 

The  Special  Assistant  to  the  Secretary  ^ 
of  Defense  (Public  Affairs),  has  certified 
that  this  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601).  This  rule  is  a  revision  of  an 
existing  instruction  that  establishes 
policy,  assigns  responsibilities  and 
prescribes  procedures  within  the 
Department  of  Defense  with  regard  to 
the  activities  of  the  Stars  and  Stripes' 
newspapers  and  business  operations.  Its 
primary  effect  will  be  to  promote 
efficiency  and  economy  in  the  Stars  and 
Stripes  organizations.  The  rule  will  have 
minimal,  if  any,  effect  upon  small 
businesses. 

Public  Law  9&-511,  "Paperworic 
Reduction  Act" 

The  Special  Assistant  to  the  Secretary 
of  Defense  (Public  Affairs),  has  certified 
that  32  CFR  part  246  does  not  impose 
any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

List  of  Subjects  in  32  CFR  Part  246 

Government  publications. 
Newspapers  and  magazines. 

Accordingly,  title  32.  subchapter  M,  is 
proposed  to  be  amended  to  add  part  246 
to  read  as  follows: 

PART  246-STARS  AND  STRIPES 
(S&S)  NEWSPAPER  AND  BUSINESS 
OPERATIONS 

S«c. 

246.1  PurpoM. 

246.2  Applicability. 

246.3  Definitions. 

246.4  Policy. 

246.5  Responsibilities. 

246.6  Procedures. 

246.7  Inforaiation  requirements. 
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Apiwndix  B  to  pot : 

PlBancUl  OiMntlon*. 
Appoidlx  C  toptct  246— PntoDMl  PoUdM. 

•nd  PiocMiuiw. 
A|>IMfidix  D  to  (MTt  246— Bdltorld 

Opantiont. 
Appendix  B  to  put  246— Sttfi  and  StripM 

[SkS)  Bowd  of  DiracUn. 
r  10  U.S.C  136. 


|Mt.1 

This  pert: 

(a)  Ei«abU«hM  poliqr, 
iwponsibilitiM.  and  praacribM 
procaduraa  fcr  the  SftS  oraanixatians 
owned  by  deaignated  Unified 
Commands  consistent  with  32  CFR  part 
372. 

(b)  Supersedes  policies  and 
procedures  in  32  CFR  part  247  about  the 
SftS  newspepers. 

(c)  Authorises  the  estsblishment. 
management,  operation,  and  owrsi^t 
of  the  Stars  and  Stripes,  inchiding  the 
resale  of  commercial  publications 
necessary  to  support  the  overall  SftS 
mission,  production,  distribution 
authority,  and  business  operations  as 
mission-essential  activities  of  the 
Department  of  Defense  and  the 
designated  Unified  Commands. 

(djDesignates  the  Secretary  of  the 
Army  as  \bB  DoD  Executive  Aoent  for 
providing  administrative  and  logistical 
support  to  the  American  Forces 
Innvmation  Service  (AFIS),  designated 
Unified  Commands,  snd  the  SAS. 

(e)  Authorizes  the  Commander  in 
Chief,  U.S.  Europeen  Command,  and  the 
Commander  in  Chief  (ONC),  U.S. 
Pacific  Command,  to  aetablish  and 
maintain  a  SftS  board  of  directors  to 
address  SftS  business  opersltioas  in  their 
Unified  Commands. 


IBMJ 

This  part  appliee  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments  (including  their  National 
Guard  and  ReiMrve  components),  the 
Chiimmn  of  the  Joint  Chieb  of  Stsff  and 
the  Joint  Staff,  the  Unified  and  Specified 
Commands,  the  Iiupector  General  of  the 
Department  of  Defense,  the  Defense 
Asides,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components").  The  term  "the 
Military  Services."  as  used  herein,  refers 
to  the  Army,  the  Navy,  the  Air  Force, 
and  the  Marine  Corps. 


(b)  50^  Commander/publishBr.  The 
aenior  position  in  each  SliS  remonsible 
for  simultaneously  psi  forming  dual 
functions.  Hiis  militsry  officer 
commands  the  SftS  to  which  assigDed. 
while  also  serving  as  the  publisher  of 
the  Stars  and  Stripes  produced  by  that 
oiBBnintion. 

Tc)S9'S  Management  Action  Group 
(MAG)  and  S»^  Staming  Committee. 
Theee  are  ad  hoc  Joint  committees 
between  the  Office  of  the  Assistsnt 
Secretary  of  Defense  (Public  Affeirs) 
(OASDCPA))  and  the  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Mttoagement  and  Perscmnel)  [OASD 
(FM&P)]  that  address  SftS  personnel  snd 
businees  policies.  The  SftS  MAG  is 
chaired  by  the  senior  OASD  (PA)  AFIS 
membsr  and  includes  members  from  the 
OASD  (FMftP)  snd  other  DoD  offices 
with  the  authority  and  expertise  to 
address  various  SfcS  problems.  The 
Director  of  the  AFIS.  snd  the  Deputy 
Assistant  Secretary,  OASD(FMftP), 
served  as  co-chairman  of  the  SftS 
Steering  Committee  that  addresses  DoD- 
level  SftS  issues.  Neither  the  DoD  SftS 
Steering  Committee,  nor  the  SftS  MAG, 
involve  themselves  in  Stsrs  snd  Stripes 
editorial  policies. 

(d)  S&S  ombudsman.  A  highly 
qualified  Journalist  hired  from  outside 
ue  Department  of  Defense  for  a  term  of 
3  years  who  independently  advisee  the 
Unified  Command  ONCs,  the  SftS 
commander/publisher,  the  Stars  snd 
Stripes  editor,  the  Director  of  the  AFIS, 
and  the  Congress  on  mstters  of 
readership  interest  in  the  Stars  and 
Stripes. 

(e)  Stan  and  Stripes.  The  title  of  one, 
or  both,  depending  on  the  context  of 
usage,  of  the  newspapers  produced  by 
the  SftS. 

(f)  Stan  and  Stripes  Editor.  The  senior 
civilian  poeition  on  the  newspaper 
editwial  staff  of  the  SftS  to  which  he  at 
she  is  assigned.  All  mention  of  "the 
editor"  in  this  part  refers  exclusively  to 
this  position,  unless  otherwise 
specified. 

(g)  Stars  and  Stripes  (S&S).  The 
organizations  that  perform  the 
administrative,  editorisl,  snd  business 
operations,  which  include  newspapers, 
bookstores.  Job-printing  plants,  etc 
necessary  to  do  their  mission. 


(a)  Advene  conditions.  Cmditions 
that  may  adversely  aflect  the  survival  of 
the  newspapers  sudi  as  troop 
drawdown,  incieese  in  troop 
populatian.  currency  fluctuations, 
inflation,  armed  comlict.  national 
cootingancy  dqiloyment,  and  others. 


ia4M 

It  is  DoD  policy  that: 

(a)  The  U.S.  European  Command  and 
the  U.S.  Pacific  Command  are 
authorised  to  publish  the  Stars  and 
Stripes  and  provide  support  to  the  SftS. 
Hm  Unified  Command  component 
commanders  and  their  public  affeirs 
stafb  shall  provide  the  Stars  and  Stripes 
editorial  tUm  the  same  help  provided 


to  commercial  newspapers,  in 
oompUanoe  %vith  the  principles 
governing  the  release  of  information  to 
media  in  32  CFR  part  375. 

(b)  Editorial  policies  snd  practices  of 
the  Stars  and  Stripes  shall  be  in 
aocordanoe  with  Journalistic  stsndards 
governing  U.S.  daily  commercial 
newspapers  of  the  highest  quality,  with 
smphasis  on  matters  of  interest  to  the 
Stars  and  Stripes  readership.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  the  DoD  policy  for  the  Stars  and 
Stripee  is  that  there  shall  be  a  free  flow 
of  news  and  information  to  it< 
reader^p  without  news  management 
or  censorship.  The  calculated 
withholding  of  unfevorable  news  is 
prohibited. 

(c)  The  SftS  ere  basically  self- 
sustaining  operstions.  Eadi  S&S  shall  be 
administered  in  accordance  with  DoD 
Directive  1015.1 1  as  a  Joint  Service 
nonappropriated  fund  (NAF) 
instrumentslity  (NAFI)  in  its  Unified 
Commend,  except  where  different 
procedures  sre  specified  in  this  part. 
Funding  shall  be  provided  through 
newspeper  sales,  resale  of  commercial 
publications,  authorized  advertising.  Job 
printing,  and  appropriated  fund  (APF) 
support  as  authorized  by  this  part,  DoD 
Directive  1015.6  >  and  DoD  Instruction 
1330.18.*  The  S&S  shall  conduct 
bookstore  operations  similar  to  business 
operations  of  commercial  bookstores  in 
the  United  States.  The  Stars  and  Stripes 
and  the  SftS  bookstores  provide 
important  news  and  infcmnation  to  U.S. 
personnel  and  their  femiliee  stationed 
overseas  while  generating  NAF 
revenues. 

(d)  The  Stars  and  Stripee  personnel 
procedures  shall  differ  from  commercial 
newspapers  cmly  because  the  SftS  are 
U.S.  Government  organizations  that  are 
required  to  operate  in  accordance  with 
the  following: 

(1)  32  CFR  part  40.  other  Federal  laws 
and  DoD  Directives  that  affect  all  DoD 
employees,  and  the  Manual  for  Courts 
Martial  (MCM).  1984,«  for  S&S  military 
personnel  on  active  duty. 

(2)  National  security  constraints 
preecribed  by  E.0. 12356  (47  FR 14874 
and  15557.  3  CFR.  1982  Comp.,  p.  166). 

(3)  Overseas  status  of  forces 
agreements  (SOPAs).  where  spplicable. 

(e)(1)  The  only  drcumstances  imder 
which  news  or  information  that  is  not 
in  the  public  domain  may  be  directed  to 
be  withheld  from  publication  in  the 


1  CoplH  aay  b*  oMaiaMi.  at  OMt  from  lh« 
NalioiMl  Tacknkil  bformattoa  Swrioa.  S2SS  Port 
Royd  RoMi.  Sfntafftdd.  VA  SSISI. 

aSM  ioolDOti  1  to  •S4S.4(c). 

*8m  fDdtaolt  t  to  |a4a.4(c). 
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Stars  and  Stripes  by  a  Unified 
Command  CUNC  are  when  such 
publication: 

(i)  Involves  disclosure  of  classified 
national  security  information. 

(ii)  Would  adversely  affect  national 
secxuity. 

(iii)  Clearly  endangers  the  lives  of 
U.S.  personnel. 

(2)  Those  circumstances  in  paragraphs 
(e)(1)  (i)  through  (iii)  may  not  oe 
construed  to  permit  the  calculated 
withholding  of  news  unfavorable  to  the 
Department  of  Defense,  the  Military 
Services,  or  the  U.S.  Government.  Only 
the  Unified  Command  CINC  may 
authorize  withholding  of  news  or 
information  from  the  Stars  and  Stripes. 
When  the  CINC  directs  withholding  of 
publication,  the  Unified  Command  shall 
immediately  inform  the  ASD(PA)  by 
telephone  and  then  forward  an 
immediate  precedence,  appropriately 
classified,  message  to  the  following: 
SECDEF  Washington  DaOASI>-PA, 
with  information  copies  to  the  Director, 
AFTS,  and  the  Special  Assistant  for 
Public  Affairs  to  the  Chairman  of  the 
Joint  Chiefs  of  Staff.  The  CINC  may 
include  the  appropriate 
"AMEMBASSY"  as  an  information 
addressee. 

(f)  Sensitivities  of  host  nations  shall 
not  be  a  reason  to  withhold  any  story 
from  publication  in  the  Stars  and 
Stripes.  The  Unified  Command  theater 
host-nation  sensitivity  lists  prepared  for 
the  armed  forces  Radio  and  Television 
Service  (AFRTS)  shall  not  be  used  to 
restrict  the  content  of  the  Stars  and 
Stripes.  If  representatives  of  other 
governments  show  an  interest  in,  or 
concern  about,  the  content  of  the  Stars 
and  Stripes,  they  shall  be  informed  that: 

(1)  The  Stars  and  Stripes  does  not 
represent  the  official  position  of  the  U.S. 
Government,  including  the  Department 
of  Defense  or  the  Unified  Command. 

(2)  The  Stars  and  Stripes  is  an 
unofficial,  abstracted  collection  of 
commercial  news  and  opinion  available 
to  commercial  newspapers  in  the  United 
States,  along  with  Stars  and  Stripes 
editorial  staff-generated  DoD,  command, 
and  local  news  and  information.  The 
Stars  and  Stripes  provides  this 
information  to  the  members  of  the 
Department  of  Defense  and  their  family 
members  serving  overseas,  as  do 
commercial  daily  newspapers  that  are 
published  and  sold  throughout  the 
United  States  in  keeping  with  the 
principles  of  the  First  Amendment  to 
the  U.S.  Constitution. 

(g)  The  Department  of  the  Army  shall 
be  the  DoD  Executive  Agency  to  provide 
APE  and  NAF  support  to  the  SftS.  APFs 
shall  be  provided,  when  required  by 
adverse  conditions  or  special 


circumstances  as  defined  in  §  246.3.  by 
the  Military  Services,  as  agreed  on 
through  a  memorandum  of 
understanding  (MOA)  detailing  the 
shared  responsibilities,  and  approved  by 
the  OSD  and  the  Unified  Commends. 

i24«.5    R«^»on«ib<IM««. 

(a)  The  Assistant  Secretary  of  Defense 
(Public  Affairs),  under  32  CFR  part  375. 
as  the  principal  staff  assistant  to  the 
Secretary  of  Defense  for  internal 
information  policy  and  programs, 
including  S&S  matters,  shall: 

(1)  Provide  policy  and  broad 
operational  guidance  to  the  Director  of 
the  APIS. 

(2)  Monitor  and  evaluate  the  overall 
effectiveness  of  the  policies  in  §  246.6, 
and  procedtues  in  §  246.6. 

(b)  The  Director,  American  Forces 
Information  Service,  under  32  CFR  part 
372  shall: 

(1)  Develop,  issue,  and  oversee  the 
implementation  of  poUcies  and 
procedures  for  the  Unified  Commands 
and  the  Military  Departments  for  the 
operation  of  the  S&S. 

(2)  Provide  business  and  policy 
counsel  on  the  mission  performance  and 
financial  operations  of  the  SftS. 

(3)  Serve  as  the  DoD  point  of  contact 
with  the  Congressional  Joint  Committee 
on  F^nting  QCP)  for  S&S  matters. 

(4)  In  coordination  with  the  Chairman 
of  the  Joint  Chiefe  of  Staff  and  the 
ASD(PA),  provide  broad  and  overall 
planning  guidelines  to  the  Unified 
Commands  for  S&S  wartime  operations 
that  involve  more  than  one  area  of 
responsibilities. 

(5)  Chair,  as  required,  at  the  Deputy 
Assistant  Secretary  of  Defense  level,  or 
above,  the  steering  committee  providing 
gtiidance  to  the  S&S  MAG. 

(6)  Select  and  employ  the  S&S 
Ombudsman. 

(c)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Nominate  the  most  highly- 
qualified  military  personnel  for 
positions  in  the  S&S  in  accordance  with 
appendix  C  to  this  part. 

(2)  Enter  into  appropriate  MOAs,  as 
approved  by  the  Unified  Commands 
and.  as  required  by  the  Office  of  the 
Secretary  of  Defense  (OSD),  to  provide 
APF  and/or  NAF  support  when  required 
by  adverse  conditions  as  defined  in 

S  246.3(a). 

(d)  The  Secretary  of  the  Army  shall: 

(1)  Provide  administrative  and  logistic 
support,  as  the  DoD  Executive  agent,  to 
the  S&S  organizations. 

(2)  Support  NAF  and  APF  accounting 
and  reporting  procedures  required  by 
DoD  Instruction  7000.12.S  in 


s  Sm  footlKX*  1  to  S  24e.4(c). 


coordination  with  the  Unified 
Commands  and  the  Director  of  the  APIS 

(3)  Designate  the  successor-in-interest 
to  the  S&S,  as  agreed  upon  by  the 
applicable  Unified  Command  and  the 
Director  of  the  APIS. 

(e)  The  Commander  in  Chief,  U  S. 
European  Command,  and  the 
Commander  in  Chief,  U.S  Pacific 
Command,  shall: 

(1)  Authorize  a  Stars  and  Stripes 
newspaper,  provide  operational 
direction  to  the  S&S  commander/ 
publisher,  and  support  the  S&S 
throtighout  the  Unified  Command  area 
of  responsibility,  consistent  with  each 
organization's  status  as  a  category  B 
NAFL 

(2)  Provide  Unified  Command 
regulations  and  guidance,  as  needed,  to 
carrv  out  this  part. 

(3)  Establish  procedures  to  resolve 
situations  wherein  a  U.S.  Ambassador 
(or.  if  so  designated,  the  chief  of 
mission)  believes  a  specific  issue  in  his 
or  her  nation  of  responsibility,  not 
already  in  the  public  domain  through 
other  news  sources,  would  violate 
national  security  or  endanger  the  safety 
of  American  citizens,  or  other  persons 
under  their  jurisdiction,  if  it  were  to  be 
published  in  the  Stars  and  Stripes. 

(4)  Select  the  S&S  commander/ 
publisher  and  other  military  officers  in 
S&S  positions. 

(5)  Aid  the  S&S  commander/pubUsher 
to  educate  the  Stars  and  Stripes  editorial 
staff  about  the  missions  of  the  Unified 
Command  and  Military  Service 
component  commands. 

(6)  Approve  the  selection  of  the  Stars 
and  Stripes  editor. 

(7)  Establish  and  maintain  a  S&S 
board  of  directors  to  address  S&S 
business  operations.  (See  appendix  E  to 
this  part) 

(8)  Establish  and  maintain  Stars  and 
Stripes  readership  forums,  which  may 
take  many  forms,  to  address  Stars  and 
Stripes  matters  of  interest  and  S&S 
bookstore  operations.  Those  forums  are 
to  provide  community  feedback  to  the 
S&S.  This  will  enable  the  S&S 
commander/publisher  and  the  Stars  and 
Stripes  editor  to  better  understand  and, 
thereby,  better  serve  the  interests  and 
needs  of  the  readers  and  bookstore 
customers. 

(9)  At  the  discretion  of  the  Unified 
Command  CINC,  provide  for  meetings 
between  the  S&S  commander/publisher 
and  the  Stars  and  Stripes  editor,  the 
Unified  Command  public  affairs  office, 
and  the  Unified  Command  component 
commands,  represented  by  their 
directors  of  public  affairs,  to  discuss  toe 
performance  of  the  Stars  and  Stripes 
and  the  performance  of  related  public 
affairs  ooerations.  The  Unified 
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Commands,  their  component 
commands,  and  the  S&S  may  invite  any 
attendees  they  choose.  Representatives 
from  the  APIS  may  attend.  Those 
meetings  may  not  serve  as  editorial 
advisory  boards.  The  Unified  Command 
and  component  commands  represent 
the  principal  source,  and  a  prominent 
subject,  of  Stars  and  Stripes  staff- 
generated  news  coverage.  Qmsequently, 
any  involvement  or  appearance  of 
involvement  by  component  command 
staff  in  the  Stars  and  Stripes  editorial 
I>olicy  creates  an  unacceptable  conflict 
of  interest  damaging  to  the  editorial 
integrity  and  credibility  of  the  Stars  and 
Stripes. 

(10)  Ensure  that  the  SAS  Commander/ 
Publishw: 

(i)  Assumes  the  duties  and 
responsibilities  of  command, 
leadership,  management,  and  training 
fbrtheSftS. 

(ii)  Executes  DoD  and  Unified 
Comimand  poUcy. 

(iii)  Is  responsible  to  the  Unified 
Command  CINC  for  SJkS  operations  to 
include  the  newspaper  publication  and 
timely  drculatioo.  the  operation  of  the 
S&S  resale  end  job  printing  activities, 
and  associated  distribution  systems  in 
the  relevant  Unified  Command  area  of 
responsibility. 

(iv)  Provides  planning  and  execution 
of  initiatives  to  ensure  support  of  U.S. 
Armed  Faroes  during  cootingency 
operations  and  aimed  conflict.  The  S&S 
commander/publisher  shall  identify 
wartime  and  omtingency  SkS  personnel 
asset  requirements  to  the  Unified 
Command  CINC  to  fulfill  the  Unified 
Command  force  responsibilities  during 
armed  conflict. 

(v)  Selects  the  Stars  and  Stripes 
editor. 

(vi)  Approves,  in  coordination  with 
the  Stars  and  Stripes  editor,  military 
personnel  selectees  for  the  Stars  and 
Stripes  editorial  staff.  (See  appendix  C 
to  this  part) 

(vii)  Provides  a  current  status  briefing 
end  2>year  financial  forecast  to  the 
Director  of  the  AFIS  st  the  annual  APIS 
SftS  meeting.  Provides  support  to  the 
SkS  board  of  directora  as  required  in 
appendix  E  to  this  part. 

(viii)  Conducts  frequent  independent 
readership  surveys,  in  accordance  with 
DoD  Instruction  1100.13  •.  and 
readership  focus  groups  to  gather 
informatian. 

(f)  The  Other  Unified  Coaunanden  in 
Chief  »bal\  aosufs  that  their  deployment 
exercise,  contingency,  and  war  time 
planning  documents  reflect  the  S&S 
transportation,  funding  or 
iMimhursement  andin^haatar 


distribution  requirements,  as  applicable. 
Information  copies  of  such  planning 
documents  or  annexes  shall  be 
furnished  to  the  following: 

(1)  U.S.  European  Command  (ATTN: 
Director,  Public  Affairs). 

(2)  U.S.  Pacific  Command  (ATTN: 
Director,  Public  Affaire). 

(3)  The  AnS  (ATTN:  Assistant 
Director  for  Plans  and  Policy). 

I246.C    Proceduree. 

(a)  General. 

(1)  Authority  to  establish  or 
disestablish  S&S  opentions  is  from  the 
Secretary  of  Defense  through  the 
ASDCPA)  and  the  Director  of  the  AFIS. 
The  Unified  Commands  shall  forward 
such  requests  to  the  Director  of  the 
AFIS,  as  reouired. 

(2)  Classified  information  shall  be 
protected  in  accordance  with  32  CFR 
parts  159  and  159a. 

(3)  The  Stars  and  Stripes  and  the  S&S 
business  operations  shall  conform  to 
applicable  regulations  and  laws 
involving  libel,  copyright,  U.S. 
Government  printing  and  postal 
regulations,  and  DoD  personnel  policies 
and  procedures. 

(4)  With  the  concurrence  of  the 
Unified  Command,  the  S&S  is 
authorized  direct  communication  with 
the  Military  Services  on  S&S  personnel 
mattere  and  with  the  Department  of  the 
Army  on  S&S  financial  matten.  The 
S&S  shall  keep  the  Unified  Command 
and  the  AFIS  informed  of  all  actions. 

(b)  Management  review  and 
evaluation. 

(1)  The  Director  of  the  AFIS  provides 
business  counsel,  assistance,  and  policy 
ovenight  for  the  S&S.  The  Director  of 
the  AFIS  shall  meet  annually  with  the 
Unified  Command  representatives,  to 
include  the  S&S  commander/publisher, 
and  senior  DoD  officials  who  have  S^S 
responsibilities,  such  as  the  S&S  MAG. 

(2)  The  Director  of  the  AFIS  shall  be 
assisted  by  a  S&S  MAG  composed  of 
senior  representatives  from  the  AFIS, 
the  OASD(FM&P),  and  the  other  DoD 
offices  with  the  authority  and  expertise 
to  aid  in  solving  S&S  problems.  As 
needed,  the  Director  of  the  AFIS  may 
organize  a  DoD  steering  committee  to 
oversee  and  aid  the  S&S  MAG  to 
address  specific  concerns  identified  by 
the  Director  of  the  AFIS  and  the  Unified 
Command  CINCs. 

(3)  In  accordance  vrith  DoD 
Instruction  7600.6,'  and  Army 
implementation  thereof,  the  S&S  shall 
be  audited  on  an  annual  basis,  either  by 
the  Army  Audit  Agency  (AAA)  or  by  an 
AAA-approved  audit  contractor.  NAF 
funds  of  the  S&S  shall  be  used  for  such 


contracts.  The  audits  will  be 
performance  audits  and  may  be 
financial  in  nature  as  prescribed  by  the 
Comptroller  General  of  the  United 
States  Government  Auditing  Standards. 
Each  annual  audit  will  determine 
whether  prior  audit  recommendations 
have  been  implemented  and  the  reasons 
any  have  not  been  implemented.  When 
the  Inspector  General,  DoD,  elects  to 
perform  an  audit  of  the  S&S 
organization,  such  audit  may  substitute 
for  the  required  annual  audit.  The  S&S 
organizations  shall  coordinate  their 
audit  requirements  with  each  other  and 
the  Army  Community  and  Family 
Support  Center  to  the  maximum  extent 
practicable  to  avoid  duplication  of  costs 
and  to  increase  the  efficiency  and 
effiactiveness  of  these  audits. 
Information  copies  of  the  audit 
contractor  reports  shall  be  forwarded  by 
the  S&S  to  the  Unified  Commands,  AFIS 
and  the  AAA.  The  S&S  shall  provide  a 
response  to  the  audit  to  the  Unified 
Command  CINC  within  60  days  of 
receiving  the  completed  report.  The  S&S 
response  to  the  audit  must  indicate  a 
concurrence  or  nonconciurence  for  each 
finding  and  recommendation.  For  each 
concurrence  the  corrective  actions  taken 
or  planned  should  be  described  and 
completion  dates  for  actions  already 
taken,  as  well  as  the  estimated  dates  for 
completion  of  planned  actions,  should 
be  provided.  For  each  nonconcurrence. 
specific  reasons  must  be  stated.  If 
appropriate,  alternative  methods  for 
accomplishing  desired  improvements 
may  be  proposed.  If  nonconcurrences  in 
the  findings  and  recommendations 
cannot  be  resolved  between  the  S&S 
management  and  the  auditors  or  AAA 
endorses  the  contractors'  findings  and 
reconunendations.  then  the  resolution 
procediires  established  by  DoD  Directive 
7650.3,0  and  Army  Regulations  should 
be  followed.  The  Unified  Conunand 
shall  fcHward  the  response  to  the 
Director  of  the  AFIS  and  the  AAA. 

§246.7    hifofmellon  requlranienta. 

The  reporting  requirements  in  $  246.6. 
and  appendix  B  to  this  part  shall  be 
submitted  in  accordance  with  DoD 
Instruction  7000.12,  and  7600.6,  unless 
specifically  excepted  by  this  part. 

Appendix  A  to  Part  246— Mission 

A.  General 

The  Stan  and  Stripes  (S&S)  organizations 
shall  contribute  to  the  overall  U.S.  joint- 
defansfl  mission  overseas  by  providing  news 
and  information  for  the  Aimed  Forces 
internal  audiences  serving  In  a  Unified 
Command  araa  of  responsibility,  or  deployed 
in  suiqMrt  of  dasignatsd  (oint-Sarvice 


•Sm  iootnoto  1  to  SMS.4idb 
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'  Sm  foodioto  1 10  S  24S.4(c). 
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exerdsM,  contingBncy  mMntions.  or 
situations  of  aniwd  confiicL  That  shall  be 
dona  through  the  operation  of  a  daily 
newspaper  and  resale  activities  of 
conunercial  publications  (primarily  through 
the  S&S  bookstores). 

B.  Ne¥fspapen 

The  Stan  and  Stripes  covaraga  of  news  and 
infbimation  makes  possible  the  continued 
exercise  of  the  responsibilities  of  dtixenship 
by  DoO  personnel  and  their  funilies 
overseas.  The  Stars  and  Stripes  are  to  be 
published  overseas  during  peacetime, 
contingency  operations,  and  aimed  conflicts. 
They  shall  provide  the  same  range  of 
international,  national,  and  regional  news 
and  opinion  from  commercial  sources,  as  is 
provided  by  newspapers  in  the  United  States. 
Additionally,  to  better  serve  their  readers,  the 
Stars  and  Stripes  shall  pay  special  attention 
to  news  of  local,  host-country  conditions 
relevant  to  their  audiences.  They  shall 
provide,  through  their  reporters  and  bureaus, 
news  of  local  military  conununities  vrithin 
the  theater  and  news  of  the  U.S.  Government, 
the  Department  of  Defense,  the  Military 
Services,  and  theater  operations  not  usually 
available  to  readers  from  outside  commercial 
sources.  The  Stars  and  Stripes  are  to  serve 
the  interests  of  their  overseas  DoD  readership 
as  do  prominent  commercial  daily 
newspapers  through  the  United  States. 

C.  SSrS  Bookstont  and  Batail  Operations 

The  SftS  shall  serve  readers'  needs  for 
contemporary  news  and  information  by 
providing  a  broad  selection  of  resale 
commercial  publications  of  interest  to  their 
customers  at  the  most  reasonable  prices, 
either  directly  in  the  S&S  bookstores  or 
through  other  authorized  sales  outlets  at  their 
discretion  throughout  the  Unified  Command 
designated  geographic  area.  The  SAS  shall 
have  the  same  authorities  and  rights  for 
resale  commercial  publications  that  the 
military  exchange  services  have  for  other 
nonsubsistence  goods  and  services. 

D.  SSrSJob  Shop  Printing 

The  SftS  are  authorized  to  operate  )ob  shop 
printing  to  include  book  publishing  and/or 
printing,  within  the  Unified  Commands  for 
U.S.  military  community  newspapers, 
military  organizations,  nonappropriated  fiind 
(NAF)  instrumentalities  (NAFI).  Morale, 
Wel£ara.  and  Recreation  (MWR)  activities, 
private  organizaticMis  of  interest  and  concern 
to  the  Department  of  Defense,  as  desighated 
by  32  CFR  part  212,  DoD  employees  and  their 
immediate  families,  and  othera  designated  by 
the  Unified  Command. 

E.  War-Time  Mission  and  Contingency 
Operations 

The  S&S  shall  provide  the  Stars  and 
Stripes  on  a  daily  basis  for  transportation  to, 
and  distribution  in,  the  designated  area  of 
operations,  as  requested  and  funded  by  the 
responsible  Unified  Command  Commander- 
in-Chief  (ONC).  and  supported  by  the 
respective  Unified  Conunand  owning  the 
S&S  organization.  Hie  Unified  Command 
shall  plan  for  required  airiifl  on  a  timely 
basis  and  intratheater  distribution  of  daily 
Stars  and  Stripes  shall  be  the  responsibility 
of  the  supported  Unified  Command  QNC 


and  respective  cranponent  conunands.  who 
shall  reimburse  the  S&S  for  nonresale  issues 
on  a  per  issue  basis.  When  deployed  to  an 
area  of  operations,  the  Stars  and  Stripes 
reporters  shall  operate  in  the  same  manner  as 
conunercial  media  representatives.  The 
deployed  Stars  and  Stripes  reporters  shall  be 
eligible  far  participation  in  DoD  and 
coounand-sponaarad  regional  and  local 
media  pools. 

Appeaidix  B  to  Put  246-^asiiMM  and 
FinancMl  Operatioos 

A.  Genera/  Financial  Operations 

1.  For  financial  management  purposes,  the 
Unified  Command  shall-administer  the  Stars 
and  Stripes  (S&S),  with  policy  oversight 
exercised  by  the  Director  of  the  American 
Forces  Infonnation  Service  (AFIS),  as 
nonappropriated  fund  instrumentalities 
(NAFIs)  in  accordance  with  S  246.4(c),  except 
where  procediues  differ  as  defined  in  this 
part.  The  S&S  shall  report  as  prescribed  in 
DoD  Instruction  7000.12,*  providing 
information  copies  to  the  Unified  Commands 
and  the  Director  of  the  AFIS. 

a.  The  S&S  shall  be  authorized 
nonappropriated  fund  (NAF)  and 
appropriated  fund  (APF)  support  as  category 
B  NAFIs  as  provided  under  DoD  Instruction 
101S.6.> 

b.  The  S&S  shall  be  funded  to  the 
maximum  extent  possible  through  the  sale 
and  distribution  of  the  newspaper,  news 
magazines,  books,  periodicals,  and  similar 
products;  job  printing:  authorized  advertising 
revenues;  and  other  authorized  sources  of 
revenues,  as  approved  by  the  Department  of 
Defense  and  the  Congress. 

c  APF  support  shall  be  kept  to  a 
minimiun,  consistent  with  the  SftS  mission. 

2.  The  Secretary  of  the  Army  thai!  be  the 
DoD  Executive  Agent  for  APF  and  NAF 
support  to  the  S&S.  If  adverse  conditions 
occxir,  the  other  Military  Services  shall 
provide  proportionate  funding  support 
through  a  memorandum  of  agreement  (MOA) 
containing  funding  procedures  coordinated 
with  the  affected  Unified  Commands  and  the 
AFIS.  Copies  of  the  agreement  shall  be 
provided  to  all  concerned  parties. 

3.  The  Stars  and  Stripes  and  other  S&S 
commercial  resale  publications  may  be  made 
available  within  the  Unified  Conmiand  to 
other  U.S.  Government  Agency  members,  and 
U.S.  Government  contractors,  as  approved  by 
the  Unified  Conunand. 

4.  The  SftS  system  of  accounting  and 
internal  control  shall  conform  with  the 
requirements  of  DoD  Instruction  7000.12, 
Army  regulations  on  Morale,  Welfare  and 
Recreation  (MWR)  activities  and  NAFIs,  and 
NAF  accounting  policies  and  prtxxdures, 
except  as  authorized  by  the  S&S 
Comptroller's  Manual  to  meet  business  and 
consolidation  requirements.  The  S&S  shall 
ensure  that  quarterly  reports  are  furnished  to 
the  Unified  Conunands,  the  S&S  Board  of 
Directors,  and  the  Director  of  the  AFIS. 


>  Copies  may  be  obtained,  at  coat  from  tha 
National  Technical  Informatioa  Sarrice.  52SS  Port 
Royal  Rowl.  Springfield.  VA  22161. 

>  See  footnote  1  to  A 1.  of  this  Appendix. 


B.  Appropriated  Funds 

In  addition  to  DoD  Directive  101S.6,  the 
S&S  shall  be  authofiaad  APF  support: 

1.  As  provided  bv  the  U.S.  Army  for  direct 
funding  support  when  adverse  conditioiu 
make  such  funding  necessary  to  ensure  the 
survival  of  the  newspaper  without 
impairment  of  miaaion  capability.  The 
Secretary  of  the  Army  shall  provide  such 
funding  whan  raqueatad  by  the  affected 
Unified  Command  Commander-in-Chief 
(ONC),  through  the  Director  of  the  AFI&. 

2.  For  regional  air  transportation  of  the 
newspaper,  overseas  "transportation  of 
things"  as  authorised  to  ^>int-Service  NAFIs; 
and  electronic,  optical,  or  satellite 
transmission  to  tlie  newspaper  when  long 
distances  require  these  nKxies  to  ensure 
timely  and  economical  delivery. 

3.  As  required,  to  transport  Stars  and 
Stripes  to  officially  designated  "remote  and 
isolated"  locations.  The  Unified  Command 
may  authorize  DoD  official  postage  to  remote 
and  isolated  locations,  if  that  action  is 
required  to  ensure  timely  delivery.  Each  S&S 
shall  annually  review  its  mailing  support  to 
minimize  APF  expenditiires.  The  U.S.  postal 
regulations  apply  to  the  S&S. 

a.  The  S&S  shall  use  in-house  or  other  non- 
postal  means  of  transportation  to  distribute 
the  nevrspaper  to  areas  that  are  not 
designated  as  remote  and  isolated. 

b.  The  S&S  are  authorized  to  use  official 
managerial  and  administrative  mail  related 
exclusively  to  the  business  of  the  U.S. 
Government  in  accordance  with  DoD  452S.&- 
M.i  Chapter  3,  Subsection  O.8.  Such  official 
mail  is  also  authorized  to  support  archive 
responsibilities  in  the  United  States,  as 
designated  by  the  AFIS.  Official  ojail  may 
forward  the  Stars  and  Stripes  through  the 
Department  of  Defense  to  the  Congress. 
Official  mail  is  not  authorized  to  provide  the 
Stars  and  Stripes  to  general  readership  or  to 
support  in-theater  distribution  of  S&S  reeala 
commercial  publications. 

4.  For  transportation  of  military  personnel 
incident  to  mission-essential  travel,  required 
military  training,  participation  in 
contingency  operations,  in  military  field 
exercises,  such  as  "Reforger"  or  "Team 
Spirit,"  or  to  areas  of  armed  conflict. 

5.  In  times  of  armed  conflict  or  national 
contingency  deployment,  as  directed  by  the 
Chairman  of  the  Joint  Chiefe  of  Staff  for 
production  and  free  distribution  of  the  Stant 
and  Stripes  to  forces  as  designated.  The  other 
Military  Services  shall  reimburse  the 
Department  of  the  Army  for  services  as 
authorized  in  the  MOA.  The  Unified 
Commands  shall  endeavor  to  provioe  me 
Stars  and  Stripes  and  other  S&S  services  tor 
DoD  personnel  engaged  in  military 
operations,  contingency  operations,  and 
exercises  In  the  most  expeditious  manner 
possible  as  requested  by  the  participating 
commands.  The  requesting  Unified 
Command  shall  be  responsible  for 
distribution  of  the  Stars  and  Stripes  within 
its  theater  of  operations.  These  services  shall 
be  provided  on  a  reimbursable  basis  to  the 
S&S. 

6.  In  other  agreements  as  made  with  tha 
Unified  Commands,  the  Department  of 


*  See  footnote  1  to  Al.  of  this  Appendix. 
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Defsnia,  md  the  U.S.  Anny  m  th«  DoD 
Exscutiw  Agaacy.  < 

C  Nonappropriated  Funds  I 

1.  So  that  th*  Depaitment  of  tha  Anny  may 
perform  it*  dutiaa  as  the  DoD  Executive 
Agency,  tha  S4S  NAFt  ihall  be  invested  io 
the  Anny't  Banking  and  Inveatment  Program 
and  innovd  with  the  Anny'i  Risk 
Management  Insurance  Program  io 
accordance  with  DoD  Instruction  7000.12 
and  the  implementing  Army  regulations. 

2.  Excess  NAFt  belonging  to  tha  S&S  may 
be  declared  excess  by  the  Unified  Command 
QNC  upon  the  recommendation  of  the  SAS 
board  of  directors,  under  the  guidelines  in 
section  C3.  of  this  Appendix.  Disposition  of 
excess  NAFs  shall  be  as  directed  by  the 
Unified  Command  QNC.  The  SAS  NAFs 
declared  in  excess  in  one  theater  may  be 
allocated  or  loaned  to  the  other  Unified 
Command  for  SftS-related  activities. 

3.  The  NAFt  may  be  declared  ia  excess 
only  if  the  following  conditions  are  met: 

a.  The  SftS  working  capital  is  at  a  level  to 
continue  prudent  operations. 

b.  The  local  national  SAS  employee 
retirement  and  severance  accounts  are  fully 
funded.  The  other  S*S  employment 
agreements  required  by  applicable  NAF 
regulations  must  also  be  fully  funded. 

c  Sufficient  capital  is  available  from  an 
inveatment  and/or  contingency  fund  to 
complete  all  planned  and  projected  capital 
expenditure  projects,  and  to  fulfill  the  other 
legitimate  SAS  business  obligations. 

d.  Additional  sinking  funds  are  available  to 
sustain  the  SAS  through  foreseeable  periods 
of  financial  crisis  craated  by  adverse 
conditions.  Tha  sinking  fund  level  shall  be 
determined  by  the  SAS  board  of  directors  and 
recommended  to  the  Unified  Command  QNC 
for  approvaL 

e.  lita  retail  price  of  tha  Stars  and  Stripes 
is  at,  or  below,  the  moat  prevalent  charge  for 
similar  U.S.  newspapers.  That  shall  l>e 
determined  by  the  SAS  board  of  directors  and 
recommended  to  the  Unified  Command  QNC 
for  approval.  The  Director  of  the  AF1S  will 
be  informed  of  any  decision  to  raise  the  retail 
sales  price  of  Stars  and  Stripes  and  will 
provide  the  Unified  Command  QNC  an 
assessment  of  average  commercial  newspaper 
sales  prices  throughout  the  United  States. 
The  availability  of  the  Stars  and  Stripes  at 
reasonable  cost  to  overseas  personnel, 
commensurate  with  the  retail  sales  price  of 
comparable  commercial  newspapers 
throughout  the  United  States,  is  a  major 
quality-of-lifs  consideration.  A  reasonable 
retail  sales  price  is  critical  to  ensxire  the 
greatest  access  fior  all  overseas  personnel  and 
their  family  members  to  ctirrent  print  news 
and  information  so  that  they  may  remain 
informed  U.S.  citizens. 

f.  Tha  SAS  books,  periodicals,  magazines, 
and  similar  products  are  to  be  sold  at  no 
more  than  cover  price  and  should  be 
discounted  to  an  appropriate  level  that  still 
sustains  full  SAS  operations,  as  determined 
by  the  SAS  board  of  directors  and 
recommended  to  the  Unified  Command  QNC 
for  approval. 

4.  Undar  advaraa  conditions,  the  SAS 
commander/publisher  may  apply  for  NAF 
supp<nt  through  tha  Unified  Commands  to 


the  Director  of  the  AFIS.  Following  approval 
by  the  Unified  Command,  the  Director  of  the 
AFIS  shall  forward  the  request  to  the 
Secretary  of  the  Army  for  appropriate  action. 
Such  NAF  requests  must  first  be 
reconunended  by  tha  SAS  hotrd  of  directors 
and  approved  by  tha  Unified  Command 
QNC.  In  these  cases,  the  SAS  NAFs  in  either 
Unified  Command  may  be  considered  as  the 
first  source  before  forwarding  a  request  to  the 
Department  of  the  Army.  The  Unified 
Commands  may  lend  NAFs  from  one  SAS  to 
the  other  through  an  MOA. 

D.  Bookstores  and  Related  Resale  Activities 

1.  The  SAS  shall  endeavor  to  provide  the 
same  selection  of  resale  commercial 
publications  that  would  be  available  in 
quality  bookstores  in  the  United  States 
through  its  bookstores,  or,  at  the  discretion  of 
the  SAS  manai^ement,  other  authorized  sales 
outlets.  The  S^kS  has  the  same  authorities  and 
rights  for  resale  and  distribution  of 
commercial  publications  that  the  military 
exchange  services  have  on  military 
installations  for  other  nonsubsistence  goods 
and  services.  The  assortment  of  commercial 
books,  periodicals,  magazines,  and  similar 
products  shall  approximate  publications 
commercially  available  in  United  States 
bookstore  chains  of  similar  size.  Decisions  on 
which  publications  to  include  shall  be  made 
by  the  SAS  on  the  basis  of  marketability  and 
service,  not  content.  As  an  exception  to  the 
Army  NAF  procurement  regulations, 
contracting  authority  limitations  applicable 
to  U.S.  Army  and  joint-Service  NAFls  do  not 
apply  to  the  SAS  prociirement  of  resale 
commercial  publications.  Limitations  will  be 
as  recommended  by  the  SAS  board  of 
directors  and  approved  by  the  Unified 
Command. 

2.  The  Unified  Command  QNC  shall 
adjudicate  publications  resale  issues  within 
the  theater  that  cannot  be  resolved  by  the 
SAS  at  the  operating  level. 

3.  Both  SAS  shall  consolidate  their 
wholesale  purchases  of  conunercial 
publications  to  the  maximum  extent, 
consistent  with  Unified  Command 
distribution  criteria,  actual  economies  of 
scale,  and  cost-efficiencies.  Consolidation 
initiatives  shall  be  worked  in  concert  with 
the  Unified  Conunands.  the  AFIS,  and  the 
SAS  board  of  directors.  As  recommended  by 
the  SAS  board  of  directors  and  approved  by 
the  Unified  Command  QNC,  the  SAS 
bookstores  shall  offer  discounts  similar  to 
commercial  United  States  bookstore 
franchises.  The  oaring  of  discounts  should 
not  endanger  the  financial  viability  of  the 
SAS. 

4.  The  SAS  bookstores  shall  be  audited  by 
tha  SAS  management  at  least  annually. 
Where  bookstores  are  operating  at  a 
consistent  financial  loss,  the  SAS  may 
consider  servicing  readers  through 
arrangements  with  exchanges,  other  military 
outlets,  or  consider  consolidation  at  central 
points. 

a.  Bookstore  inventory  levels  shall  be 
verified  internally  on  a  semiannual  basis. 
Inventory  levels  shall  be  held  to  cost- 
effective  levels  that  still  consider  tha 
servicing  needs  of  overseas  customers. 

b.  The  SAS  shall  establish  affidavit-return 
procedures  to  vendors  and/or  publishers. 


where  possible,  to  return  damaged 
merchandise,  overstock  or  out-of-date 
publications  to  reduce  APF  expenditures 
necessary  for  "over-the-water" 
transportation. 

5.  The  SAS  shall  conduct  local  "market- 
penetration"  surveys.  The  SAS  shall  also 
operate  a  "customer-complaint"  feedback 
system  to  monitor  its  service  and  provide  the 
bHBSt  possible  service  to  its  customers.  The 
results  of  those  surveys  shall  be  provided  to 
the  Unified  Command  with 
recommendations  to  the  SAS  board  of 
directors,  as  required. 

E.  Advertising 

1.  As  U.S.  Covemment  publications,  the 
Stars  and  Stripes  operate  under  the  authority 
of  the  "Government  Printing  A  Binding 
Regulations"*  issued  by  the  Joint  Committee 
on  Printing  (JCP)  of  the  U.S.  Congress.  To 
serve  the  readership,  the  JCP  has  granted  an 
exemption  to  Title  III  of  the  "Government 
Printing  and  Binding  Regulations", 
authorizing  the  Stars  and  Stripes  to  carry 
limited  advertising  so  that  they  may  provide 
information  to  overseas  DoD  personnel  and 
their  families  on  commercial  goods  and 
services.  The  Stars  and  Stripes  are  authorized 
to  solicit,  sell,  publish,  and  circulate  display 
advertising,  paid  classified  ads,  and 
supplement  section  advertising,  to  include 
price  and  brand  names  of  products  or 
services  and  related  coupons  that  are 
available  through  authorized  Government 
outlets,  their  concessionaires,  NAF  activities, 
or  private  organizations  operating  on  DoD 
installations  under  32  CFR  part  212.  The 
Stars  and  Stripes  may  have  run-of-the-paper 
display  advertising  not  to  exceed  25  percent 
of  the  newspaper  over  a  period  of  1  month. 
In  addition,  the  Stars  and  Stripes  are 
authorized  to  sell,  publish,  and  circulate 
display  advertising,  and  supplement  section 
advertising  for  consumer  goods  and  services 
not  available  through  authorized  Government 
outlets,  their  concessionaires,  NAF  activities 
or  private  organizations  op>erating  on  DoD 
installations  under  32  CFR  part  212  when 
sponsored  by  MWR  activities,  NAFIs,  or 
Type  I  {Federally  Sanctioned)  private 
organizations  as  defined  by  32  CFR  part  212. 
Implementation  of  the  advertising  authority 
shall  be  as  specified  by  the  Director  of  the 
AFIS,  who  shall  coordinate  with  the  JCP. 

2.  The  Stars  and  Stripes  may  sell,  through 
commercial  advertising  agencies,  run-of-the- 
paper  advertising  of  DoD  recruiting  and 
retention  programs  or  activities. 

3.  The  SAS  has  the  right  to  refuse  any 
advertising. 

4.  The  Stars  and  Stripes  may  publish  news 
stories  on  special  DoD-affiliated  tours  or 
entertainment  opportunities  for  DoD 
personnel  and  their  dependents  in 
accordance  with  DoD  Instructions  1015.2  > 
and  1330.13.« 

5.  The  SAS  may  promote  the  Stars  and 
Stripes,  books,  periodicals,  magazines  and 
similar  products;  authorized  advertising;  and 


•  CopiM  may  be  obtained  from  the  Joint 
Committee  on  Printing  of  the  U.S.  Congress  »■■" 
Hart  Senate  OfRce  Building,  Washington.  DC  20510 

•  See  footnote  1  Io  A.l.  of  this  Appendix. 

•  See  footnote  1  to  A 1.  of  this  Appendix. 


UMI 


Fwtoral  Rggiitar  /  Vol  58.  No.  149  /  Thuwday,  August  5,  1993  /  Proposed  Rules  41677 


fob  printliig  nrvioM  (exovpt  APF)  in  ths 
Stvs  ■nd  StilpM.  Books,  pwtodlcsis, 
migmrfnes.  md  aiinUar  prodoct  proniottoM 
may  include  pubUcitloas  bjr  name,  tide, 
author,  and  pries.  Ths  Stin  and  SMpaa  alto 
may  promote  literacy,  health.  Mfety.  and 
other  coiniBTtnUy  mi  vice  isaoee. 

B.  The  SftS  may  promote  AFRTS 
•chedulef,  progiama.  and  aer>ltje«  in  their 
newspapers  and  bqctotorss.  The  SftS  shall 
cooperate  with  AFRTS  outlets  to  promote 
each  others'  programs  and  services  ss 
authorised  by  D(d>  DirsctiTS  5120.20.' 

7>  As  a  newspaper  operated  by  the 
Department  of  Defense,  the  Stan  and  Stripes 
may  not: 

a.  Contain  any  material  that  implies  that 
the  DoD  Components  or  their  subordinate 
levels  endorse  or  frvor  s  specific  commercial 
and/or  individually-owned  product, 
ounmodity,  or  service. 

b.  Subscribe,  even  at  no  cost,  to  a 
commercial,  feature  wire,  or  ottier  service 
whose  primary  purpose  is  the  advertisement 
or  promotion  of  commercial  products,  ^ 
commodities,  or  services. 

c  Carry  any  advertisement  that  implies 
discrimination  as  to  race,  age,  origin,  gender, 
politics,  religion,  or  pfa3rsical  diarscteristics 
that  include  health. 

F.  Trademark 

The  SftS  shall  trademark  the  Stars  and 
Stripes  in  overseas  areas  where  it  is 
distributed. 

AppaadntCtoPftaw    Pwsonud 
PoUciei  aad  Procedurw 

A.  General  Nonappropriated  Fund  (NAF) 
Employment  Policiet 

1.  The  Stars  and  Stripes  (SAS)  shall  have 
a  personnel  system  that  is  business  oriented 
in  terms  of  personnel  management  concepts. 
The  system  shall  provide  mairinnTim  authority 
and  accountability  to  the  S*S  managers  at  all 
levels  and  shall  endeavor  to  improve 

groductivity  through  a  system  of  awards  and 
onuses  far  hi^-perfonning  employees.  The 
S&S  NAF  ampToyaes  shall  be  governed  in 
accordance  with  the  U.S.  Army  NAF 
regulations,  except  where  exceptions  to 
general  policy  have  been  granted  by  the 
Unified  Commands,  the  Anterican  Forces 
Information  Service  (AFIS),  and  the  U.S. 
Army  to  the  SltS. 

2.  As  DoD  employees,  the  SftS  civilian 
personnel  shall  sbide  by  32  CFR  pari  40.  the 
Department  of  Defense,  the  Unified 
Command,  and  the  U.S.  Army  regulations, 
U.S.  laws  governing  Government  employees, 
the  applicable  host-nation  laws,  and  the 
applicable  status  of  farces  agreements 
(SOFA)  recjuirements.  The  S&S  commander/ 
publisher  shall  ensure  that  the  S&S 
employees  are  made  aware  of  those 
provisions  beiore  being  hired  and  that 
employees  receive  adequate  personnel 
training. 

3.  T^  S&S  shall  endeavor  to  recruit 
civilian  personnel  with  solid  experience, 
education,  and  per£c»inanc:e  credentials  in 
the  reciuired  business,  publishing,  or  editorial 
disciplines.  The  S&S.  as  part  of  its  hiring 
practices,  shall  specify  terms  of  Government 


employment  and  include  responsibilities, 
suc^  as  thoae  ia  32  CFR  part  40.  so  tttat  the 
S&S  dviUan  employees  are  fully  aware  of 
their  obligaticms  as  DoD  employees. 

B.  Appropriated  Fond  (APF)  Personnel 
AMtiguaeat  Authority 

Appropriatsci-fiuMfed  manpower  staffii^  to 
operate,  maoaga,  or  support  the  S&S  is 
authorized  under  DoD  Directive  IOIS.41 

C  Military  Officm- Personael  Procedures 

1.  Candidates  far  the  S&S  military  officer 
positions  shall  be  nominated  by  the  Military 
Services,  through  the  Director  of  the  AFIS,  to 

tha  Uniflwd  rnmiMnH  rn«mi»ii«Ur.tn-ntifff 

(CINQ,  triw  dMll  maks  the  final  sriectiaiL 
The  S&S  military  officer  positioos  consider 
for  nomination  shall  be  the  S&S  cxmmander/ 
piiblisher  and  deputy  ocnmnandeits). 

a.  The  S&S  oommander/publisher  should 
have  asilitary  puUic  afiairs  and  foint-Setvka 

Trience.  and  a  (oumaliam  degree. 
The  S&S  officers  supervising  business 
operations  should  have  experience  in  DoD 
Comptroller  functicms  and  be  familiar  with 
laws  and  regulations  applic^le  to  DoD  and 
NAFI  business  oparatkms.  A  master's  degree 
in  business  administraticni  is  desirable,  but 
not  mandatory. 

c  Instead  of  an  advanced  degree  or 
military  public  affairs  experience,  nominees 
may  be  authorized,  by  the  Unified  Ccunmand 
ONC  and  the  AFIS,  to  substitute  a  Dc^ 
funded  "training-with-industry"  program 
with  cxHnparable  newspaper  operaticms  in 
the  United  States. 

d.  The  Unified  Commends  shall  forecast 
military  vacancies  in  the  S&S  to  allow  time 
for  the  Military  Services'  nomination 
processes  to  be  completed  and  provide  far 
education  before  the  S&S  assignment 

e.  The  Military  Services  shall  provide 
highly  qualified  officers  for  all  S&S 
assignments  at  the  recjuired  grade  levels. 

2.  Military  officers  selected  for  duty  as  S&S 
commander/publisher  shall  undergo  a 
"training-with-industry"  program  to  provide 
real-world  training  with  a  commercial 
newspaper.  That  program  shall  be 
administered  by  the  Director  of  the  AFIS,  in 
coordinaticm  with  the  Military  Services  and 
the  Unified  Commands. 

D.  Enlisted  Manbers  of  the  Star$  and  Stripes 
Editorial  Staff 

1.  Enlisted  military  personnel  shall  be 
assigned  to  the  Stars  and  Stripes  editorial 
staff,  as  reflected  in  the  designated  Unifitad 
Command  Joint  Manpower  Program  (JMP) 
documents,  on  a  ncmiinative  basis.  The 
Military  Services  shall  nominate  the  most 
mature  and  professicmal  personnel  far 
assigimient  to  the  Stars  and  Stripes  editorial 
staff  at  the  required  JMP  grade-  and 
experience-level,  coordinating  with  the 
Unified  Commands  and  the  Directed  of  the 
AFIS.  Nominaticms  shall  be  considered  on  a 
competitive  basis  by  the  S&S  ccmmiander/ 
publisher  and  the  Stars  and  Stripes  editor. 
The  S&S  shall  request  nominations  18 
months  t^efare  projected  billet  vacancies.  The 
Military  Services  shall  forward  nominations 


'  See  fbotnols  1  to  Al.  of  this  ApiMBdix. 


>Cqries  oiay  be  obtaiiwd,  at  cost,  from  the 
National  Technical  Inforaiation  Servica.  5285  Port 
Royal  Road.  Sprii^fiald.  VA  23181. 


ft-10  months  in  advance  to  the  S&S,  (ATTN: 
S&S  Commander/Publiaha^.  The  Militey 
Services  shall  provide  the  S&S  with 
reasonable  overlap  of  military  enlisted 
members  serving  on  the  Stars  and  Stripes 
editorial  staff. 

2.  The  S&S  (xmunander/publisher  shall 
cxxvdinate  with  the  Unified  Conmands  to 
ensure  that  then  is  an  appropriate  mixtuie  of 
Military  Service  billets  ancL'or  — »{fl»«»»«»»«*« 
represented  in  the  S&S  to  preeene  the 
tradition  of  the  Stars  and  Stripes  as  joint- 
Service  new^Mpers. 

Appendix  D  to  Part  246— EdHorUl 
Operatioiis 

A.  General 

1.  The  Stars  and  Stripes  shall  serve  the 
interests  of  their  overseas  DoD  readership,  as 
commercial  daily  newspapms  serve  their 
reeders  throughout  the  United  States. 
However,  as  a  Government  organization,  the 
Stars  and  Stripes  nevrs  staff  may  not  take  an 
independent  editorial  position.  The  Stars  and 
Stripes  editorial  practices  and  policies  shall 
be  in  accordance  with  the  highest  standards 
of  American  journalism. 

2.  The  Stars  and  Stripes  editor,  with  the 
concunencx  of  the  S&S  commander/ 
publisher,  and  the  Unified  Command 
Commander-in-Chief  (ONC),  as  the  owner  of 
the  newspaper,  may  establish  a  standard 
code  of  personal  and  professional  ethics  and 
general  editorial  principles  similar  to  those 
developed  at  major  metropohtsn  newspapers 
or  by  professicxial  jcHimaUsts  in  organizations 
such  as  the  Socnety  of  Professional 
journalists.  Those  codes  usually  stress  the 
following: 

a.  Responsibility  of  the  newspaper  to  fully 
inform  its  readership. 

b.  Freedom  of  the  press. 

c.  Commitment  to  personal  and 
professional  ethics. 

d.  Emphasis  on  ccmtent  accuracy, 
objectivity,  and  fair  refvesentatiao  of  dl 
sides  of  an  issue. 

When  developed,  copies  of  the  ccxle  and 
style  guides  shall  be  provided  to  the  Unified 
Command  ONC  and  the  Director  of  the 
American  Forces  Informatioa  Service  (AFIS). 

3.  The  Stars  and  Stripes  editor  shall  ba 
responsible  for  developing  editorial 
prc>cedures  and,  if  required,  a  style  guide  that 
mirrors  daily  U.S.  commercial  newspapers. 

4.  The  editorial  content  of  the  Stars  and 
Stripes  shall  be  governed  by  the  general 
principles  applicable  to  quality  ooounercial 
press  as  fallows: 

a.  Presentation  of  News 

A  major  purpose  of  the  Stars  and  Stripes 
is  to  provide  news  and  Information  from 
varied  sources.  This  aids  DoD  members  and 
their  families  stationed  overseas  to  exert:ise 
their  democratic  cntizenship  responsibilities. 

b.  Conunercially-Contracrted  News,  Feature, 
and  Opinicm  Columns 

The  Stars  and  Stripes  purcnase  i     km    net 
for)  and  carry  news  stories,  features, 
sjrndicated  columns,  comic  strips,  and 
editorial  cartcons  from  commercial  services 
or  sources.  Wire-service  news,  information, 
and  feature  material  may  be  edited  in 
accordance  with  acnirca  contracts  and  for 
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., I  raquiramentB.  The  Stan  and  Stripec 

raflad  the  news  of  tba  day  bslng  cairisd  in 
comparabla  VS.  coauneicial  daily 
newspapan.  Tbey  should  reflact  diffBrent 
sidaa  of  iaauaa  o««r  a  reaaonaUe  amount  of 
Hma.  I 

c  StafT-Generated  Copy 

In  keeping  with  the  standards  established 
ior  maior  daily  coauneicial  newspapers  in 
the  United  States,  staff-generated  news  and 
features  in  the  Stars  and  Stripes  shall  be 
accurate,  Actual,  impartial,  and  obiective. 
News  stories  and  feature  material  shall 
distinguish  between  feet  and  opinion.  Every 
effort  should  be  made  to  attribute  quotations 
and  facts  to  identified  sources.  In  the  case  of 
controversial  or  sensitive  stories,  the  Stars 
and  Stripes  editor,  or  his  or  her  designee, 
shall  ascertain  the  identity  of  confidential 
sources,  as  required  by  normal  journalistic 
practices  that  ensure  that  sources  are 
credible.  The  Stars  and  Stripes  may  use  the 
normal  range  of  journalistic  techniques 
including  "people-on-the-street"  interviews 
if  that  technique  does  not  constitute  a 
political  poll. 
d.  Political  Campaign  News 

(1)  The  Stars  and  Stripes  shall  publish 
coverage  of  the  U.S.  political  campaigns  hfom 
commercial  news  sources.  Presentation  of 
such  political  campaign  news  shall  be  made 
on  an  impartial,  unbiased,  and  nonpartisan 
basis  reflecting  DoD  policies  of  non- 
endorsement  of  any  specific  candidates  for 
an  elected  office.  Every  effort  should  be  made 
to  ensure  that -the  Stars  and  Stripes  reflect  the 
full  spectrum  of  campaign  news  being 
published  in  the  United  States  on  national 
candidates  and  issues. 

(2)  The  Stars  and  Stripes  shall  support  the 
Federal  Voting  Assistance  Program  by 
carrying  factual  information  about 
registration  and  voting  laws. 

e.  The  Stars  and  Stripes  shall  provide 
balance  in  commercial  syndicated  columns. 
Since  the  Stars  and  Stripes  may  not  take  an 
independent  editorial  position,  a  balanced 
selection  of  syndicated  opinion  columns 
shall  be  published  over  a  reasonable  time 
period.  The  presentation  of  syndicated 
editorial  cartoons  should  reflect  the  fiill 
spectrum  of  topical  editorial  cartoons  being 
published  throughout  the  United  States.  The 
S&S  commander/publisher  shall  provide  the 
Unified  Conjmands  annual  assurance  that  the 
required  balance  for  syndicated  opinion 
coliunns  has  been  met. 

B.  Administrative 

1.  The  Stars  and  Stripes  shall  comply  with 
DoD  Instruction  1100.13  >  on  polk,  surveys, 
and  straw  votes.  The  Stars  and  Stripes  nuy 
not  conduct  a  poll,  a  survey,  exit  polls,  or  a 
straw  vote  on  any  political  campaign.  The 
Stars  and  Stripes  may  publish  polls,  surveys, 
and/or  straw  votes  furnished  to  the 
newspaper  through  its  contracted  wire- 
services.  The  Stars  and  Stripes  may  not 
conduct  lottery  games. 

2.  The  Stars  and  Stripes  shall  have  the 
following  disclaimer  placed  in  the  masthead 


<  Copies  may  be  obtained,  at  cost,  bom  the 
National  Technical  Information  Service.  5285  Port 
Royal  tUMi,  Springfield.  VA  22161. 


or  at  the  extreme  bottom  of  one  of  the 
prominent  pages,  segregated  from  copy  in  a 

This  newspaper  is  authorized  for 
publication  by  the  Department  of  Defense  for 
members  of  the  Military  Services  overseas. 
However,  the  contenU  of  the  Stars  and 
Stripes  are  unofficial,  and  are  not  to  be 
considered  as  the  official  views  of,  or 
endorsed  by.  the  U.S.  Government,  including 
the  Department  of  Defense  or  the  (name  of 
the  appropriate  Unified  Command).  As  a  DoD 
newspaper,  the  Stars  and  Stripes  may  be 
distributed  through  official  channels  and  use 
appropriated  funds  for  distribution  to  remote 
and  isolated  locations  where  overseas  DoD 
personnel  are  located. 

The  appearance  of  advertising  in  this 
publication,  including  inserts  or 
supplements,  does  not  constitute 
endorsement  by  the  Department  of  Defense  or 
the  Stars  and  Stripes  of  the  products  or 
services  advertised. 

Products  or  services  advertised  in  this 
publication  shall  be  made  available  for 
purchase,  use,  or  patronage  without  regard  to 
race,  color,  religion,  sex.  national  origin,  age, 
marital  status,  physical  handicap,  political 
affiliation  or  any  other  nonmorit  factor  of  the 
purchaser,  user,  or  patron. 

C.  Editorial 

1.  The  Stars  and  Stripes  news  staffs  are 
authorized  to  gather  and  report  news,  good 
and  bad,  on  the  Department  of  Defense  and 
its  subordinate  commands.  All  reporting 
necessarily  requires  some  investigation  and, 
as  with  journalists  on  commercial 
newspapers,  the  Stars  and  Stripes  news  staff 
members  have  the  right  and  need  to  asli 
questions  and  expect  responses  to  fulfill  the 
SAS  mission.  However,  the  Stars  and  Stripes 
is  not  an  authorized  investigative  agency, 
such  as  military  law  enforcement  agencies, 
investigative  bodies,  or  an  Inspector  General, 
and  shall  not  function  in  that  capacity.  As 
DoD  employees,  the  Stars  and  Stripes  news 
staff  members  must  adhere  to  the  t)6D 
personnel  policies  that  may  not  usually 
apply  to  journalists  employed  by  commercial 
newspapers  and  must  comply  with  32  CFR 
part  40  and,  as  applicable,  tfa«  Manual  for 
Courts  Marshall.  1984.2 

a.  Since  most  journalistic  reporting  is 
investigative  by  nature,  "investigative 
reporting,"  as  such,  is  not  banned.  The  Stars 
and  Stripes  reporters  have  the  same  need  to 
ask  questions  of  sources,  and  expect 
responses,  as  do  commercial  newspaper 
journalists.  While  the  Stars  and  Stripes  staff 
cannot  conduct  independent  investigations 
that  fall  under  the  jurisdiction  of  various 
military  law  enforcement  of  designated 
investigative  agencies,  the  Stars  and  Stripes 
nuy  report  on  open  or  completed 
Investigations  by  agencies  authorized  to 
perform  investigative  functions.  If  the  Stars 
and  Stripes  employees  note  unlawful  or 
criminal  actions  in  their  performance  of  duty, 
they  must  report  such  incidents  immediately 
to  the  SAS  commander/publisher  or  to  their 
immediate  supervisor,  in  accordance  with  32 
CFR  part  40,  who  shall  also  comply  with  32 
CFR  part  40  and,  as  applicable,  DoD  Directive 


705ai  >  and  DoD  Instruction  5240.4.*  If  there 
is  an  authorized  investigation,  a  Stars  and 
Stripes  reporter  or  editor  cannot  protect  a 
source  as  confidential  when  the  information 
may  be  required  to  complete  the 
investigation.  Coverage  of  an  investigation, 
from  a  news  perspective,  should  be  based  on 
case  progress  or  the  resolution  provided  by 
the  investigative  agency  if  considered 
newsworthy  by  the  Stars  and  Stripes.  The 
Stars  and  Stripes  editorial  procedures  shall 
not  prohibit  publishing  news  of  independent 
investigations  furnished  by  commercial 
media  and,  therefore,  in  the  public  domain. 

b.  The  Stars  and  Stripes  staff  may  not 
knowingly  place  classified  information  in 
Stars  and  Stripes  staff-generated  material. 
That  does  not  apply  to  public  domain 
information  attributed  to  commercially 
contracted  news,  features,  or  opinion 
columns. 

2.  The  Stars  and  Strips  editorial  staffo  shall 
receive  the  same  treatment  as  commercial 
media. 

a.  The  Stars  and  Stripes  reporters  shall 
have  the  same  right  to  ask  questions,  to  gain 
help,  to  have  access,  and  to  attend  gatherings 
available  to  reporters  from  the  commercial 
media.  Commanders  or  public  affairs  staffs 
may  not  use  the  U.S.  Government  status  of 
Stars  and  Stripes  reporters  to  block  the 
release  of,  or  access  to,  otherwise  releasable 
news,  information,  or  events.  Under  the  same 
circumstances,  the  Stars  and  Stripes  reporters 
may  not  use  their  U.S.  Government  status  or 
credentials  to  gain  special  treatment,  access 
to  restricted  areas  or  gatherings,  or  other 
advantages  that  are  not  given  equally  to 
civilian  media. 

b.  In  keeping  with  the  "Principles  of 
Information"  in  32  CFR  part  375  governing 
release  of  information  to  commercial  media, 
the  DoD  Components  are  expected  to  make 
available  timely  and  accurate  information  so 
that  the  Stars  and  Stripes  news  staffe  and 
readers  may  assess  and  understand  the  fects 
about  their  military  organizations,  the 
national  defense,  and  defense  strategy. 
Consistent  with  statutory  requirements, 
information  shall  be  made  fully  and  readily 
available  under  the  principles  for  the  release 
of  information  to  the  media  issued  by  the 
Secretary  of  Defense.  A  Government 
organization  may  not  file  a  request  for 
information  against  another  Government 
organization  under  32  CFR  part  285,  which 
implements  the  Freedom  of  Information  Act 
(FOIA)  in  the  Department  of  Defense,  but  it 
is  the  responsibility  of  all  commands  to 
honor  the  DoD  Principles  of  Information, 
particularly  regarding  the  intent  of  open 
access  as  described  in  32  CFR  part  285  when 
responding  to  queries  from  Stars  and  Stripe* 
reporters. 

3.  To  meet  organizational  responsibilities, 
the  Stars  and  Stripes  editor,  the  S&S 
commander/publisher,  and  the  Stars  and 
Stripes  staff  members  they  select,  should 
meet  frequently  with  area  commanders  and 
public  affairs  officers  and  staffs  to  confer,  as 
their  counterparts  in  U.S.  commercial  daily 
newspapers  do  with  local  government  and 
community  interest  representatives. 


>  See  foolnole  1  to  B.  1  of  this  Appendix. 


a  See  footnote  1  to  B.l  of  this  Appendix. 
«  See  fooUiote  1  to  B.l  of  this  Appendix. 
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4.  Whan  matten  of  iotaratt  to  Um  Slan  and 
Stripaa  nadenhip  cut  acroaa  the  Unified 
Command  compooant  command 
rasponsibilitiat.  the  Stan  and  Stripe*  editor 
may  uae  "special  profect  reporting  teams"  to 
examine  such  concerns.  Whether  the  areas  of 
Stars  and  Stripes  interest  are  military 
exercises,  fitst-breaking  newt  afliscting  the 
entire  Unified  command  community,  or 
policies  that  require  a  greatar-than- 
individual-reporter  eSoct.  the  Stars  and 
Stripes  editor,  through  the  SlkS  cosnmander/ 
publisher,  can  gain  help  by  keeping  the 
Unified  Command  and  its  component 
command  public  afihirs  offices  inibrmed  of 
the  need  for  theater-wride  assistance.  Sudi 
aid  could  help  dispel  morale-damaging 
rumors. 

5.  The  Stars  and  Stripes  shall  conduct 
readership  surveys  at  least  once  every  3  years 
in  the  Unified  Commands  where  the  Stars 
and  Stripes  are  distributed.  Such  formal 
surveys  shall  be  conducted  in  accordance 
vrith  DoD  Instruction  1100.13.  The  SftS  may 
make  shorter  market  surveys  through  its 
bookstore  operations  to  determine  rhanging 
readership  interests.  The  Stars  and  Stripes  is 
also  encouraged  to  make  frequent  use  of 
readership  focus  group*  throughout  the 
Unified  Command. 

6.  The  Stars  and  Stripe*  may  review 
commercial  entertainment  where  relevant 
and  where  it  supports  readership  interest 

7.  All  bureau  personnel  and  field  reporters 
shall  have  Stars  and  Stripes  newsroom 
experience  before  being  given  independent 
assignments.  The  Stars  and  Stripes  military 
reporters  may  wear  military  or  dvilian 
clothes  at  the  discretion  of  the  SftS 
commander/fHiblisher.  If  authorized  by  the 
SftS  commander/publisher.  Stars  and  Stripes 
military  members  may  be  authorized  a 
clothing  allowance  in  accordance  with 
individual  Service  directives. 

8.  The  Stars  and  Stripe*  an  both 
authorized  to  maintain  a  Washington,  DC, 
bureau  located  with  other  conespondent 
bureaus  in  the  OASO(PA)  Comspondents' 
Corridor.  A  desk  will  be  provided  far  each 
Stars  and  Stripes.  The  SftS  shall  select  the 
most  qualified  reporters  possible  far 
assignment  to  the  bureau.  A  foint 
memorandum  of  understanding  on  personnel 
support  shall  be  established  between  the  two 
newspapers  and  approved  by  the  Unified 
Commands,  with  a  copy  provided  to  the 
Director  of  the  APIS. 
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^pendix  E  to  Part  246— Stan  and 
Strip«8  (SJkS)  Board  of  Directors 

A.  Organization  and  Managanent 

1.  The  SftS  board  of  directcHS  of  each 
Unified  Command  shall  provide  advice  to  the 
SftS  managBment,  and  recommend  guidance 
to  its  Commander-in-Chief  (CINC)  mi  all 
business  opentions.  Attendance  is  at  the 
direction  of  the  Unified  Command  CINC 

2.  Bach  Unified  Command  CINC  shall 
designate  the  chairman  of  its  SftS  board  of 
directors. 

3.  Bach  SftS  board  of  directors  shall 
include  i  member  from  the  Unified 
Command  Office*  of  Public  AfEain  and  the 
Comptroller,  and  at  least  one  member  from 
each  of  the  Unified  Cntmn^md  Service 
compments.  Members  shall  be  appointed  by 


the  Unified  Command  CINC  far  2  years  to 
ensure  continuity.  They  shall  be  the  best 
qualified  pertonnel  available  in  business- 
related  disciplines.  Members  should  be  at  the 
grade  of  0-5,  GS-12,  or  higher.  CXher  than 
the  Unified  Command  and  the  SftS  senior 
representatives,  the  SftS  board  members 
should  not  be  members  of  any  other  SftS 
forums  or  councils.  Representatives  fimn  the 
American  Forces  Infatmation  Service  (APIS) 
and  one  SftS  may  attend  the  meetings  of  the 
other  SftS  board  of  directors  and  have  their 
obeervatlons  included  in  the  minutes,  but 
they  are  not  voting  members. 
Recommendations  approved  by  the  SftS 
board  of  directors  may  be  incorporated  by  the 
Unified  Command  CINC  into  the  Unified 
Command  SftS  instruction  or  directive,  as 
appUcabla. 

4.  The  SftS  board  of  directors  should  meet 
at  least  three  times  each  year.  The  minutes 
of  each  meeting  shall  be  approved  by  the 
Unified  Command  CINC  The  approved  SftS 
board  recommendations  shall  be 
incorporated,  as  permanent  policy,  into  the 
Unified  Command  SftS  implementing 
instructions  or  directives.  Where  such 
recommendations  affect  DoD  policy,  the 
Unified  Commands  shall  ask  the  Director  of 
the  APIS  for  resolution.  The  SftS 
commander/publisher  shall  provide 
sufficient  documentation  to  the  S&S  board 
members  between  meetings  to  inform  them  of 
on-going  business  operations  and  the 
execution  of  financial  actions. 

B.  Functions 

1.  The  SftS  board  of  directors  shall  monitor 
planning  and  execution  of  the  SftS  business 
activities. 

2.  The  SftS  board  of  directors  shall  aid  the 
SftS  commander/publisher  with  evaluation 
of  external  factors  that  impact  the  SftS,  such 
as  adverse  conditions,  as  recommended  by 
the  SftS  commander/publisher,  the  SftS 
board  of  directors,  or  the  Unified  Command 
CINC 

3.  Annually,  the  SftS  coaanandet/ 
publisher  shall  provide  a  financial  plan  that 
shall  include  a  capital  expenditure  budget 
and  a  2-yBar  forecast  for  the  SftS  board  of 
directors'  evaluation  and  recommendation  to 
the  Unified  Command  CINC  The  SftS  shall 
also  forecast  and  get  approval  for  building 
and/or  construction  projects  through  the  SftS 
board  of  directors. 

4.  The  SftS  shall  maintain  a  5-year 
business  strategic  and  corporate  plan  that 
shall  be  fwwarded  to  the  SftS  board  of 
directors.  The  Unified  Commands  shall 
forward  the  on-going  strategic  and  corporate 
plan  to  the  Director  of  the  APIS  for  overall 
DoD  strategic  goals. 

Dated:  August  2, 1993. 
LM.  Bymun, 

Alternate  OSD  Federal  Beg^sier  Uaiton 

Officer,  Department  of  Defense. 

[PR  Doc  93-18683  Piled  8-4-03;  8:45  am] 
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Office  of  the  Secretary 

32  CFR  Pert  296 

National  Reconnaieeartce  Office 
Freedom  of  Informetion  Act  Pro-am 
Regulation 

AGENCY:  National  ReconneisMnce 
Office,  DoD. 

ACnoN:  Proposed  rule. 

SUMMARY:  This  proposed  rul« 
establishes  the  National  Reconnaissance 
Office  (NRO)  regulation  governing  the 
disclosure  of  information  under  the 
Freedom  of  Information  Act.  This 
regulation  is  published  purauant  to  the 
Department  of  Defense  rule  which 
implements  the  Freedom  of  Information 
Act  and  it  ctHifomu  to  the  Department's 
rule  and  schedule.  As  a  component  of 
the  Department  of  Defense,  the 
Department  rules  and  schedules  with 
respect  to  the  Freedom  of  Information 
Act,  as  amended,  will  also  be  the  policy 
of  the  NRO. 

DATES:  Comments  must  be  received  on 
or  before  September  7, 1993. 
ADDRESSES:  Comments  may  be  mailed 
to:  Michael  P.  Healy,  Director,  External 
Relations,  National  Reconnaissance 
Offlce,  1040  Defense  Pentagon, 
Washington,  DC  20301-1040. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Healy,  (703)  892-0147. 
SUPPLEMENTARY  MFORMATKM:  This 
regulation  is  issued  pursuant  to  the 
Department  of  Defense  rule.  32  CFR  part 
285,  which  implements  the  Freedom  of 
Information  Act  and  it  conforms  to  the 
Department's  rule  and  schedule 
contained  in  32  CFR  part  286.  This  rule 
does  not  constitute  a  major  rule  within 
the  meaning  of  Executive  Order  12291. 
Neither  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  nor  the  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  as  amended)  spply.  It  is 
hereby  certified  that  this  proposed  rule 
does  not  exert  a  significant  economic 
impact  on  a  signific^t  number  of  small 
entities.  This  determination  is  made 
based  upon  the  fact  that  the  rule  merely 
codifies  the  procedural  aspects  of  the 
NRO  Freedom  of  Information  Act 
Program,  which  includes  guidance  on 
how  and  from  whom  to  request 
information  pertaining  to  the  NRO; 
imposes  no  new  requirements,  rights,  or 
benefits  on  small  entities;  will  have 
neither  a  beneficial  nor  an  adverse  effiect 
on  small  entities,  and  is  not  a  major  rule 
under  the  Regulatory  Flexibility  Act 

List  ofSnl^ecte  in  32  CFR  Part  296 

Freedom  of  information. 
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Accordingly,  title  32.  chapter  1, 
subchapter  N  is  proposed  to  be 
amended  to  add  part  296  to  read  as 
follows: 

PART29»-NAT10NAL 
RECOfMAISSANCE  OFFICE 
FREEDOM  OF  INFORMATION  ACT 
PROGRAM  REGULATION 


Sk. 

296.1 

296.2 

296.3 

296.4 

296.5 


PurpoM. 

Definitions.  ! 

Indexes. 

Procedures  for  request  of  records. 

Appeals. 


Aolborilr.  5  VS.C.  552. 


1296.1 

The  pxirpose  of  this  part  is  to  provide 
policies  and  procedures  for  the  National 
Reconnaissance  Office  (NRO) 
implementation  of  the  Freedom  of 
Information  Act  (FOIA).  and  to  promote 
uniformity  in  the  NRO  FOIA  program. 


f296J 

The  terms  used  in  this  part,  with  the 
exception  of  the  following,  are  defined 
in  32  CFR  part  286. 

(a)  Freedom  Of  Information  Act 
Appellate  Authority.  The  Deputy 
Director.  NRO. 

(b)  Initial  Denial  Authority.  The 
Director,  External  Relations.  NRO.  or  the 
Acting  Director.  i 


I2MJ 

The  NRO  does  not  originate  final 
orders,  opinions,  statements  of  policy, 
interpretations,  staff  manuals  or 
instructions  that  affect  a  member  of  the 
public  of  the  type  covered  by  the 
indexing  requirement  of  5  U.S.C. 
552(a)(2).  The  Director.  NRO.  has 
therefore  determined,  pursuant  to 
pertinent  statutory  and  executive  order 
requirements,  that  it  is  imnecessary  and 
impracticable  to  publish  an  index  of  the 
type  required  by  5  U.S.C.  552. 

1296.4    Prooeduree  for  request  of  records. 

(a)  Requests.  Requests  for  access  to 
records  of  the  National  Reconnaissance 
Office  may  be  filed  by  mail  addressed  to 
the  Director,  External  Relations. 
National  Reconnaissance  Office.  1040 
Defense  Pentagon,  Washington,  D.C. 
20301-1040.  Requests  need  not  be  made 
on  any  special  form  but  must  be  by 
letter  or  other  written  statement 
identifying  the  request  as  a  Freedom  of 
Information  Act  request  and  setting 
forth  sufficient  information  reasonably 
describing  the  requested  record.  All 
requests  &ould  contain  a  willingness  to 
pay  assessable  FOIA  fiees. 

(b)  Determination  and  notification. 
Wh«i  the  requested  record  has  been 
located  and  identified,  the  Initifal  Denial 


Authority  shall  determine  whether  the 
record  is  one  which,  consistent  with 
statutory  requirements,  executive  orders 
and  appropriate  directives,  may  be 
releaMd  or  should  be  exempted  under 
the  provisions  of  5  U.S.C.  552. 
Normally,  the  Initial  Denial  Authority, 
shall  notify  the  requester  of  the 
determination  within  10  working  days 
of  the  receipt  of  the  request. 

(c)  Extension  of  response  time.  In 
unusual  circumstances,  when  additional 
time  is  needed  to  respond,  normally  the 
Initial  Denial  Authority  shall  notify  the 
requester  in  writing  within  the  initial 
response  {wriod  of  the  delay,  the 
reasons  therefore,  and  if  specified,  a 
date,  not  to  exceed  10  worldng  days,  on 
which  a  determination  is  expected  to  be 
dispatched.  When  a  significant  number 
of  requests  have  been  received,  e.g..  10 
or  more,  the  requests  shall  be  initially 
processed  in  order  of  receipt.  However, 
this  does  not  preclude  the  Initial  Denial 
Authority  from  completing  action  on  a 
request  which  can  be  easily  answered, 
regardless  of  its  ranking  within  the 
order  of  receipt. 

(d)  Fees — (1)  General.  As  a  component 
of  the  Department  of  Defense,  the 
applicable  published  Department  rules 
and  schedules  with  respect  to  the 
schedule  of  fees  chargeable  and  waiver 
of  fees  will  also  be  the  policy  of  NRO. 
See  32  CFR  286.33. 

(2)  Advance  payments,  (i)  Where  a 
total  fee  to  be  assessed  is  estimated  to 
exceed  $250,  advance  payment  of  the 
estimated  fee  will  be  required  before 
processing  of  the  request,  except  where 
assurances  of  full  payment  are  received 
from  a  requester  with  a  history  of 
prompt  payment.  Where  a  requester  has 
previously  failed  to  pay  a  fee  within  30 
calendar  days  of  the  date  of  the  billing, 
the  requester  will  be  required  to  pay  the 
full  amount  owed,  plus  any  applicable 
interest,  or  demonstrate  that  he  or  she 
has  paid  the  fee,  as  well  as  make  an 
advance  payment  of  the  full  amount  of 
any  estimated  fee  before  processing  a 
new  or  pending  request  continues. 

(ii)  For  all  other  requests,  advance 
payment,  i.e..  a  payment  made  before 
work  is  commenced,  will  not  be 
required.  Payment  owed  for  work 
already  completed  is  not  an  advance 
payment;  however,  responses  will  not 
be  held  pending  receipt  of  fees  fit>m 
requesters  with  a  history  of  prompt 
payment.  Fees  should  be  paid  by 
certified  check  or  postal  money  order 
forwarded  to  the  Director.  External 
Relations,  and  made  payable  to  the 
Treasurer  of  the  United  States. 

1296.5    Appeato. 

Any  person  denied  access  to  records, 
denied  a  fee  waiver,  or  who  considers 


a  no  record  determination  to  be  adveise 
in  nature,  may,  within  60  days  after 
notification  of  such  denial,  file  an 
appeal  to  the  Freedom  of  Information 
Act  Appellate  authority.  National 
Reconnaissance  Office.  Such  an  appeal 
shall  be  in  writing  addressed  to  the 
Freedom  of  Information  Act  Appellate 
Authority,  National  Reconnaissance 
Office,  1040  Defense  Pentagon, 
Washington,  DC  20301-1040.  shall     • 
reference  the  initial  denial,  and  shall 
contain  in  sufficient  detail  and 
particularity,  the  grounds  upon  which 
the  requester  believes  release  of  the 
information,  or  granting  of  the  fee 
waiver,  is  required.  The  Freedom  of 
Information  Act  Appellate  Authority 
shall  normally  make  a  final 
determination  on  an  appeal  within  20 
working  days  after  receipt  of  the  appeal. 

Dated:  August  2. 1993. 
L.M.  ByniuB. 

Alternate  OSD  Federal  Pegister  Liaison 

Officer,  Department  of  Defense. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-217;  RM-8286] 

Radio  Broadcasting  Services;  Grand 
Gorge.  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sound 
of  Life,  Inc.,  seeking  the  allotment  of 
Channel  287A  to  Grand  Gorge,  New 
York,  as  the  community's  first  local 
service.  Petitioner  is  requested  to 
provide  further  information 
demonstrating  that  Grand  Gorge  is  a 
community  for  allotment  purposes. 
Channel  287A  can  be  allotted  to  Grand 
Gorge  in  compliance  with  the 
(Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.2  kilometers  (6.9  miles) 
northeast,  at  coordinates  North  Latitude 
42-26-39  and  West  Longitude  74-24- 
54.  to  avoid  a  short-spacing  to  Station 
WYCY,  Channel  287A.  Hawley. 
Pennsylvania.  Canadian  conciirrence  is 
required  since  Grand  Ck>rge  is  located 
within  320  within  320  kilometers  (200 
miles)  of  the  U.S.-C^adian  border. 
DATES:  Comments  must  be  filed  on  or 
before  September  20, 1993,  and  reply 
comments  (m  or  before  October  S.  1993. 


UMI 
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A00RE8SE8:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Russell  C  Powell,  Esq., 
Taylor  Thiemann  &  Aitkin.  908  King 
Street,  suite  300,  Alexandria,  Virginia 
22314  (Counsel  to  petitioner). 
FOR  RJflTHER  MFORMATK)N  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-217,  adopted  July  13. 1993,  and 
released  July  30. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Refarence  Center  (room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800. 2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Re^latory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  CRnger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-18649  Filed  S-4-93: 8:45  am] 
■UJNQ  COOK  fna-tt-M 


47CFRPart73 

PiM  Dodnt  No.  91-2S2;  RM-76501 

Radio  Broadcasting  Servicea; 
Opalouaaa  and  Berwicic,  LA 

AGENCY:  Federal  Communications 

Commissiim. 

ACTION;  Proposed  rule;  denial. 


Channel  290A  at  Opelouses  and 
modification  of  Station  KVOL-FM's 
hoense  to  specify  operation  on  the 
higher  powered  channel.  To 
accommodate  the  upgrade  at  Opelousas, 
Cavaness  also  requested  the  suMtitution 
of  Channel  295A  for  Channel  290A  at 
Berwick.  Louisiana,  and  the 
modification  of  Station  KVPO-FM's 
license  acccndingly.  See  56  FR  43576. 
August  3, 1991.  With  this  action,  this 
proceeding  is  terminated. 
RM  FURTHER  MF0RMATK3N  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPl^MENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-252, 
adopted  July  9. 1993,  and  released  July 
30. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  2100  M 
Street.  NW..  sute  140.  Washington,  DC 
20037. 

Federal  Communications  Commission. 

Michael  C  Roger, 

Chief,  Allocations  Branch,  Policy  and  Bales 

Division,  Mass  Media  Bureau. 

(FR  Doc  93-18650  Piled  8-4-93;  8:45  am) 

MLLMO  COM  nna-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SalMy 
Administration 

49CFRPart594 
Pocket  No.  89-8;  Notice  71 
RIN  2127-AC98 

Schedule  of  Fees  Authorized  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  denies  the 
petition  for  rule  making  filed  by 
Cavaness  Broadcasting.  Ina.  licensee  of 
Station  KVOL^FM.  Channel  290A. 
Opelousas,  Louisiana,  requesting  the 
substitution  of  Channel  290C3  for 


SUMMARY:  This  notice  reviews  and 
proposes  adjustments  in  the  fees 
authorized  by  the  Imported  Vehicle 
Safety  Compliance  Act  of  1988  relating 
to  the  registration  of  importers  and  the 
importation  of  motor  vehicles  not 
certified  as  conforming  to  the  Federal 
motor  vehicle  safety  standards 
(FMVSS).  The  proposed  adjustments 
would  become  effective  as  of  October  1. 
1993. 

The  agency  has  tentatively  concluded 
that  the  annual  fee  for  the  r^stration  of 


a  new  importer  should  be  increased 
from  $255  to  $456.  and  that  the  annual 
fee  for  renewal  of  registration  should  be 
reduced  from  $255  to  $240.  The  fee 
required  to  reimbmse  the  U.S.  Customs 
Service  for  bond  processing  costs  would 
increase  by  $0.40,  from  $4.55  to  $4.95 
per  bond. 

With  respect  to  fiaes  payable  for 
determinations  that  nonconforming 
vehicles  are  capable  of  conversion  to 
meet  the  FMVSS.  the  agency  proposes 
an  increase  from  $100  to  $104  for 
petitions  that  are  based  on  the  argument 
that  the  vehicle  petitioned  for  is 
substantially  similar  to  conforming 
vehicles.  With  respect  to  vehicles  that 
have  no  substantially  similar 
counterpart,  the  he  would  rise  from 
$500  to  $520.  In  benefits  by  a 
determination  would  be  $93,  regardless 
of  whether  the  determination  is  made 
pursuant  to  a  petition  or  by  NHTSA  on 
its  own  initiative. 

DATES:  The  comment  closing  date  fw 
the  proposal  is  August  27, 1993.  The 
anticipated  effective  date  of  the  final 
rule  will  be  October  1, 1993. 
ADORESSES:  Conunents  should  refer  to 
Docket  No.  89-8;  Notice  7,  and  be 
submitted  to:  Docket  Section,  room  5109 
400  Seventh  Street,  SW,  Washington, 
DC  20590  (Docket  hours  are  from  9:30 
a.m.  to  4  p.m.]. 

FOR  FURTHER  MFORMATION  CONTACT: 
Taylor  Vinson.  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 

SUPPt^MENTARY  tlFORMATION: 
Introduction 

On  September  29, 1989.  NHTSA 
adopted  49  CFR  part  594,  establishing 
the  initial  fees  authorized  by  section  108 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act,  as  amended  by  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988.  Public  Law  100-562  (54  FR 
40100).  These  fees  were  applicable  in 
Fiscal  Year  1990  (FY90).  Section 
108(c)(3)(B)  of  the  Vehicle  Safety  Act 
(15  U.S.C  1397(c)(3)(B))  provides  that 
the  amount  or  rate  of  fees  shall  be 
reviewed  and,  if  appropriate,  adjusted  at 
least  every  2  years.  Further,  the  fees 
applicable  in  any  fiscal  year  shall  be 
established  before  the  beginning  of  such 
year. 

In  accordance  with  these 
requirements,  NHTSA  reviewed  and 
adjusted  fees  for  FY91  (55  FR  40664) 
and  for  FY92  and  FY93  (56  FR  49427). 

The  statute  authorizes  an  annual  fee 
to  cover  the  costs  of  the  importer 
registration  program,  an  annual  fee  or 
fees  to  cover  the  cost  of  making  import 
eligibility  determinations,  and  an 
annual  fee  or  fees  to  cover  the  cost  of 
processing  the  bond  furnished  to  the 
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Customs  Service.  The  purpose  of  this 
notice  is  to  propose  sppropriate  fises 
that  would  apply  in  FY94  and 
thereafter,  until  hirther  changes  are 
deemed  required.  As  a  general  statement 
applicable  to  consideration  of  all  fses. 
there  has  been  a  slight  increase  in 
hourly  costs  in  FY92  and  FY93 
attributable  to  the  4.2  percent  raise  in 
salaries  of  employees  on  the  General 
Schedule  that  became  effective  January 
1. 1992.  and  3.7  percent  on  January  1, 
1993. 

EaquifeHwals  of  IIm  Fee  Ragulatioa 

Section  594.6— Annual  Fee  for 
Administration  of  the  bnpdter 
Registration  Program 

Sectim  108(cK3KAMiii)  of  the  Vehicle 
Safety  Act  provides  that  ragistered 
importers  must  pay  "sudi  anniial  fee  as 
the  secretary  establishes  to  cover  the 
cost  of  administering  the  registration 
program.  *  *  *."  The  annual  fee 
attributable  to  the  registration  program 
is  payable  both  by  new  applicants  and 
by  registered  importers  seeking  to  renew 
their  registration.  The  reader  is  referred 
to  the  notice  of  September  29. 1989,  for 
a  fuller  discussion  of  the  fee  and  its 
components. 

In  accordance  writh  the  statutory 
directive,  NHTSA  has  reviewed  the 
existing  fses  and  their  bases  in  an 
attempt  to  establish  appropriate  fees  for 
the  next  two  fiscal  years  at  least  which 
would  be  sufficient  to  recover  the  costs 
of  administering  the  importation 
program.  The  initial  component  of  the 
Registration  Program  Fee  is  the  portion 
of  the  fae  attributable  to  processing  and 
action  upon  registration  applications. 
The  agency  estimates  that  this  portion  of 
the  fee  should  be  increased  from  $86  to 
$356  for  new  applications,  and  from  $86 
to  $140  for  renewals.  Agency  experience 
has  shown  that  the  average  cost  of 
handling  a  new  application  is  almost 
three  times  that  of  its  renewal.  ■ 

Other  costs  attributable  to 
maintenance  of  the  registration  program 
arise  from  reviewing  a  registrant's 
annual  statement  and  verifying  the 
continuing  validity  of  infbnnation 
already  siumiitted.  "Hiese  costs  also 
include  costs  attributable  to  revocation 
or  suspension  or  a  registration. , 

The  total  portion  of  the  fee    j 
attributable  to  maintenance  of  toe 
registration  program  as  estimated  by 
NHTSA  is  approximately  $100.  a 
reduction  of  $69.  This  reflects  the  feet . 
that,  to  date,  costs  have  not  been 
incurred  far  processing  suspensions  or 
revocations.  Whan  tdded  to  the  $356 
Twpreaanting  the  registration  appUcation 
compooant.  the  ooat  to  an  applicant 
equds  $456.  This  fee  is  proposed  by 


NHTSA.  It  represents  an  increase  of 
$201.  Whan  the  $100  is  added  to  the 
$140  representing  the  renewal 
component,  the  cost  to  a  renewing 
registered  importer  is  $240.  This  fee  is 
also  proposed.  It  represents  a  decrease 
of  $15. 

Sections  594.7,  594.8— Fees  To  Cover 
Agency  Costs  in  h4aking  Importation 
Eligibility  Determinations 

Section  108(c)(3)(A)(iii)(II)  also 
requires  registered  importers  to  pay 
"such  other  annual  fee  (w  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of  •  •  •  making  the 
determinations  under  this  section." 
Pursuant  to  part  593,  these 
determinations  are  whether  tbe  vehicle 
sought  to  be  imported  is  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
as  meeting  the  FMVSS.  and  whether  it 
is  capable  of  being  readily  modified  to 
meet  those  standards.  Alternatively, 
where  there  is  no  substantially  similar 
U.S.  motor  vehicle,  the  determination  is 
whether  the  safety  featiires  of  the 
vehicle  comply  with  or  are  capable  of 
being  modified  to  comply  with  the 
FMVSS.  These  determinations  are  made 
in  response  to  petitions  submitted  by 
registered  importers  or  pursuant  to 
determinations  made  upon  the 
Administrator's  initiative.  Because  a 
substantially  different  procedure  was 
adopted  for  the  second  year  of  this 
program,  FY91,  the  reader  is  referred  to 
the  notice  appearing  at  55  FR  40664  for 
a  fuller  diaciission  of  the  cost  fectors  of 
such  determinations. 

For  FY  92  and  FY93.  NHTSA 
continued  the  restructured  fee  schedule 
that  was  adopted  for  FY91.  Under  the 
restructuring,  the  fee  for  a  vehicle 
imported  luder  a  determination  made 
on  the  agency's  initiative  is  payable  by 
the  importer  of  any  vehicle  covered  by 
any  determinat^pn  made  on  the  agency's 
initiative.  The  fae  for  a  vehicle  imported 
under  a  determination  pursuant  to  a 
petition  is  payable  in  part  by  the 
petitioner  and  in  part  by  importers. 
However,  the  fiee  to  be  charged  for  a 
vehicle  is  a  pro  rata  share  of  the  costs 
in  making  all  the  eligibility 
determinations  in  the  fiscal  year. 

llie  fees  that  were  adopted  in  FY91 
were  retained  unchanged  for  FY92  and 
FY03.  They  were  based  upon  NHTSA's 
best  estimates  of  the  number  of  petitions 
that  would  be  filed,  and  the  number  of 
vehicles  that  would  be  imported 
pursuant  to  determination  of  eligibility 
made  upon  granting  those  petitions.  As 
NHTSA  noted  in  the  preamble  to  the 
final  rule  establishing  the  FY92  fees  (56 
FR  at  49426).  the  agency  would  proceed 


to  compare  the  accuracy  of  its  estimates 
with  the  compliance  data  that  in  feet 
appear,  so  as  to  formulate  a  basis  upon 
which  to  propose  appropriate  future 
fees. 

NHTSA's  review  showed  that  fees 
collected  from  importers  of  cars  covered 
by  determinations  on  the  agency's  own 
initiative  exceeded  the  ageiKy's  actual 
costs,  while  fees  related  to  petitions  did 
not.  This  was  due  principally  to  the 
agency's  overestimation  of  the  quantity 
of  vehicles  that  would  be  entered  under 
each  petition.  Ejmerience  has  shown 
that  an  average  of  only  one  vehicle  a 
year  enters  under  each  granted  petition. 
The  average  cost  of  processing  a 
"substantially  similar"  petition  was 
$1,256  in  1992,  but  declined  to  $550  in 
the  first  quarter  of  1993  because  of 
elimination  of  unnecessary  steps  in  the 
petition  process.  Since  only  one  petition 
has  been  granted  to  date  for  a  vehicle 
which  is  not  "substantially  similar"  to 
a  certified  model,  there  is  not  yet  an 
average  cost  figiue  for  this  category. 
NHTSA  has  decided  that  costs  for  both 
types  must  be  studied  over  a  further 
period  of  time  before  it  can  determine 
with  a  greater  deal  of  assurance  the  fee^ 
required  to  cover  the  importation 
program.  To  account  for  inflation  and 
the  small  raises  under  the  General 
Schedule,  NHTSA  is  therefore 
.proposing  that  there  be  an  increase  from 
$100  to  $104  in  the  fee  reouired  to 
accompany  a  "substantially  similar" 
petition,  and  from  $500  to  $520  for 
other  petitions. 

The  importer  of  each  vehicle  covered 
by  a  petition  must  pay  $83  upon  its 
importation,  while  those  whose  vehicles 
are  covered  by  a  determination  on  the 
agency's  initiative  must  pay  $156  (other 
than  Canadian  vehicles  covered  by  code 
VSA-l).  The  agency  proposes  that  a  fee 
of  $93  be  paid  by  both  categories  of 
importer.  At  this  time,  NHTSA  has 
tentatively  decided  that  an  increase  for 
petitioners  from  $83  to  $93  is  warranted 
to  recover  costs  associated  with 
publishing  notices  in  the  Federal 
Register.  On  the  other  hand,  a  decrease 
from  $156  to  $93  for  vehicles  subject  to 
a  determination  made  on  the  agency's 
initiative  appears  warranted  by  the 
agency's  tentative  conclusion  that  such 
a  sum  is  more  representative  of  the 
actual  costs  incurred  by  NHTSA  in  this 
type  of  determination. 

Section  594.9— Fee  To  Recover  the  Costs 
of  Processing  the  Bond 

Section  108(c)(3)(A)(iu)(II)  also 
requires  a  registered  importer  to  pay 
"such  annual  fae  or  fees  as  the  Secretary 
reasonably  establishes  to  cover  the  cost 
of  processing  the  bond  furnished  to  the 
Secretary  of  the  Treasury"  upon  the 
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importation  of  a  nonconforming  vehicle 
to  ensxue  that  the  vehicle  wiU  be 
broiight  into  compliance  within  a 
reasonable  time  or  if  the  vehicle  is  not 
brought  into  compliance  within  such 
time,  that  is  exported,  without  cost  to 
the  United  States,  or  abandoned  to  the 
United  States. 

The  statute  contemplates  that  NHTSA 
make  a  reasonable  determination  of  the 
cost  for  the  United  States  Customs 
Service  of  processing  the  bond.  In 
essence,  the  cost  to  Customs  is  based 
upon  an  estimate  of  the  time  that  a  OS 
9  Step  5  employee  spends  on  each 
entry,  which  was  judged  to  be  20 
minutes.  For  a  fuller  discussion  of  these 
costs,  the  reader  is  again  rafiBrred  to 
prior  notices  of  Docket  89-8. 

Because  of  the  4.2  percent  and  3.7 
percent  salary  raises  in  the  General 
Schedule  that  were  effioctive  at  the 
beginning  of  1992  and  1993,  NHTSA 

Eroposes  that  the  current  processing  fee 
B  increased  by  $0.40,  from  $4.55  per 
<bond  to  $4.95. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  TrafBc  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  efiiBct,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require  > 
submission  of  a  petition  or 
reconsideration  for  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

Anticipated  Effective  Date 

The  anticipated  effective  date  of  the 
final  rule  is  October  1, 1993. 

Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

After  considering  the  impacts  of  this 
rulemaking  action,  NHTSA  has 
determined  that  the  action  is  not  major 
within  the  meaning  of  Executive  C^er 
12291  "Federal  Regulation".  It  further 
implements  Public  Law  100-562  under 
which  fees  may  be  established  to  cover 
the  costs  of  administering  the  program 
for  registration  of  vehicles  not  originally 
manufectiired  to  conform  to  the  FMVSS, 
of  determinations  that  nonconforming 
vehicles  are  capable  of  conformity  to  the 
FMVSS.  and  of  reimbursing  or 
advancing  the  U.S.  Customs  Service  its 


costs  in  processing  safety  standards 
conformance  bonds.  It  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
action  does  not  involve  any  substantial 
public  interest  or  controversy.  Tliere  is 
no  substantial  effect  upon  State  and 
local  governments.  There  is  no 
substantial  impact  upon  a  major 
transportation  safsty  program.  Both  the 
number  of  registered  importers  and 
determinations  are  estimated  to  be 
comparatively  small,  and  the  number  of 
vehicles  to  be  imported  by  at  through 
such  importers  in  coming  fiscal  years  is 
estimated  to  be  600  per  year. 
Nevertheless,  a  regulatory  evaluation 
analyzing  the  economic  impact  of  the 
final  rule  adopted  on  September  29. 
1989,  was  prepared,  and  is  available  for 
review  in  me  docket. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effiscts  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  action  would  not  have  a  substantial 
economic  impact  upon  a  substantial 
number  of  small  entities.  Although 
entities  that  currently  modify 
nonconforming  vehicles  are  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  the  agency 
has  no  reason  to  believe  that  a 
substantial  number  of  these  companies 
could  not  pay  the  fees  proposed  by  this 
action.  The  cost  to  owners  or  purchasers 
of  modifying  nonconforming  vehicles  to 
conform  with  the  FMVSS  may  be 
expected  to  increase  to  the  extent 
necessary  to  reimburse  the  registered 
importer  for  the  fees  payable  to  the 
agency  for  the  cost  of  administering  the 
registration  program  and  making 
eligibility  determinations,  and  to 
compensate  Customs  for  its  bond 
processing  costs.  Governmental 
jurisdictions  would  not  be  affected  at  all 
since  they  are  generally  neither 
importere  or  purchasers  of 
nonconforming  motor  vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "Federalism"  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  would  not  have 
a  significant  effect  upon  the 
environment  because  it  is  anticipated 
that  the  annual  volume  of  motor 
vehicles  imported  through  registered 


importers  would  not  vary  significantly 
from  that  existing  before  promulgation 
of  the  rule. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commentera  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Coimsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  afier  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFK  Part  594 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 
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PART  594— (AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  504  be 
amended  as  follows: 

1.  The  authority  citation  for  part  594 
would  continue  to  reed  as  follows: 

AollMrily:  Pub.  L  100-S62.  IS  U^.C 
1401. 1407:  (MenMioa  of  authority  at  49  CFR 
1.50 


|5e4J   [Amendedl 

2.  In  §  594.6(a)  introductory,  (b).  (d), 
(h).  and  (i).  the  year  "1991"  would  be 
revised  to  read  to  "1993". 

3.  Section  S94.9(c)  would  be  revised 
to  read: 

1504.9    Faeferrelmbiiraeinenlofbond 
proc easing  coats . 

(c)  The  bond  processing  fee  for  each 
vehicle  imported  on  and  after  October  1, 
1993,  for  which  a  certificate  of 
conformity  is  furnished,  is  $4.95. 

Issued  on:  July  30. 1993.  i 

Williaa  A.  BoeUy. 

Associate  Administrator  for  Enforcement. 
IFR  Dot  93-1B635  Filed  S-4-93;  8:45  am) 


INTERSTATE  COHMERCE 
COMMISSION 

49CFRP«t1312 

(Ex  Parte  No.  MC-IM  (Sub-No.  2)] 

RulcmeUng-Peymenl  of  Diecoimte  by 
Motor  Cerriere  of  Property  to  the 
Nonpeyer  of  FreIgM  Cltergee 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking: 

extension  of  comment  due  date. 

SUMMARY:  By  notice  served  June  4, 1993 
(58  FR  32340,  June  9. 1993).  the 
Commission  instituted  a  proceeding  to 
determine  whether  oH'-bill  discounting 
does  or  may  result  in  a 
misrepresentation  of  shipping  charges 
that  should  be  found  to  be  an 
unreasonable  prectice  or  imlawful. 
Written  comments  were  sought  by 
August  9, 1993. 

By  letters  filed  July  27. 1993,  the 
National  Small  Shipments  Traffic 
Confidence  and  the  National  Industrial 
Transportation  League  requested  an 
extension  of  the  comment  due  date  until 
after  Congress  has  completed  its 
legislative  agenda  on  a  pending 
undercharge  bill.  The  request  is 
reasonable  and  will  be  granted. 
DATES:  Comments  must  be  received  by 
October  15. 1993. 


ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  180  (Sub-No.  2)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 
FOR  RIHTHEIt  MFORMATKM  CONTACT: 
Charles  E.  Langyher  HI.  (202)  927-5160 
or  Ronald  A.  Hall.  (202)  927-5595.  |TDD 
for  the  hearing  impaired:  (202)  927- 
5721). 

Decided:  |uly  30. 1993. 

By  the  Commission.  Sidney  L.  Strickland. 
Ir.Secretaiy. 
Sidney  L.  Strickiand.  fr.. 
Secretary. 
|FR  Doc.  93-18729  Filed  8-4-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  end  Wildlife  Service 
50  CFR  Pert  17 
RIN101B-ABM 

Endengered  ertd  Threetened  Wildlife 
end  Plente;  Propoeed  Redessificetion 
of  the  HetMOian  Hawk  From 
Endangered  to  Threatened  Statue 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  reclassify 
the  Hawaiian  hawk  {Buteo  solitarius) 
from  endangered  to  threatened  status. 
This  action  is  the  result  of  information 
gained  during  recovery  activities,  such 
as  conducting  censuses,  which  resulted 
in  substantial  improvement  in  the 
knowledge  of  the  distribution  of  this 
species,  indicating  that  the  bird  was 
more  numerous  than  reported  when  it 
was  listed  in  1967.  Islandwide  surveys 
estimate  the  total  population  size  has 
remained  at  the  minimum  recovery  goal 
for  threatened  status  identified  in  the 
Hawaiian  Hawk  Recovery  Plan.  In 
addition,  whereas  the  species  was  once 
thought  to  be  restricted  to  undisturbed 
native  habitat,  it  is  now  known  to 
occupy  disturbed  habitat  and  also 
exploit  alien  prey  species  as  a  food 
resource.  This  rule  is  proposed  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  and  is  based  on  a 
thorough  review  of  all  information 
currently  available  for  the  s{>ecies.  The 
proposed  change  in  classification 
reflects  an  improvement  in  status  and 
will  not  significantly  alter  the  protection 
of  this  species  under  the  Act.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 


DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4, 
1993.  Public  hearing  requests  must  be 
received  by  September  20, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith.  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service.  300  Ala 
Moana  Boulevard,  room  6307.  P.O.  Box 
50167.  Honolulu.  Hawaii  96850. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  eiFORMATION: 
Background 

The  Hawaiian  hawk  or  io  (Buteo 
solitarius)  is  the  only  member  of  the 
family  Accipitridae  found  in  the 
Hawaiian  Islands  (Berger  1981).  This 
endemic  hawk  is  restricted  to  the  island 
of  Hawaii,  although  vagrant  individuals 
have  been  recorded  frt>m  the  other 
Hawaiian  Islands  (Banko  1980),  and 
fossil  remains  have  been  found  on  the 
island  of  Molokai  (Olson  and  James 
1982).  The  Hawaiian  hawk  occupies  a 
variety  of  habitats,  including  lowland 
agricultural  areas  and  forests  dominated 
by  alien  plant  species  to  mid-elevation 
pasture  lands  and  native  rain  forests 
(Grinin  1985).  The  species  is  generally 
solitary  except  in  the  breeding  season, 
when  pairs  build  nests  and  lay  eggs. 
Although  this  species  was  first 
described  in  the  late  1800's.  until 
recently  the  breeding  biology  and 
habitat  use  of  this  species  was  very 
poorly  understood. 

The  Hawaiian  hawk  was  added  to  the 
List  of  Endangered  and  Threatened 
Wildlife  on  March  11, 1967  (32  FR 
4001).  At  the  time  of  listing,  the 
population  was  believed  to  number  in 
the  low  hundreds  (Berger  1981). 
Extensive  habitat  modification  caused 
by  logging  and  grazing  of  nonnative 
ungulates  was  assumed  to  be  a  direct 
threat  to  the  existence  of  the  species. 
Shooting  was  also  reported  to  be  a  factor 
contributing  to  the  low  number  of 
individuals. 

Population  records  of  the  Hawaiian 
hawk  are  nonexistent  prior  to  European 
exploration  of  the  Hawaiian  Islands  that 
began  in  1778.  Between  the  late  1700's 
and  the  early  1900's.  records  from  five 
naturalists  indicate  that  the  species  was 
a  resident  in  all  major  districts  on  the 
island  of  Hawaii  and  occupied  a  broad 
range  of  elevations  (Banko  1980).  In  an 
attempt  to  establish  population  trends, 
Banko  (1980)  compiled  all  histUrical 
records  of  the  hawk  and  compared  them 
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to  recent  records.  Although  the  hawk 
had  been  recorded  recently  in  all 
districts  where  it  had  been  present  80  or 
more  years  ago,  close  examination  of  the 
data,  according  to  Banko  (1980), 
suggested  a  long-term  population 
decline.  Other  authors  also  depict  the 
hawk  as  declining  in  numbers  during 
recent  times  (Brnger  1981,  Munro  1944). 
However,  Banko  (1980)  indicated  that 
conclusions  based  on  these  relatively 
scattered  records  and  the  lack  of 
complete  knowledge  on  the  breeding 
biology  must  be  considered  tentative.  In 
fact,  Morrison  (1969),  who  compiled  site 
records  for  1967  and  1968  in  Volcanoes 
National  Park,  concluded  that  the  hawk 
could  be  found  in  woody  vegetation 
anywhere  in  the  park.  Although  the  data 
compiled  by  Morrison  (1969) 
documented  a  relatively  small  but  stable 
population  in  a  protected  habitat  and 
was  based  mostly  on  incidental 
observations,  this  was  one  of  the  first 
surveys  that  had  been  completed  for  this 
spedes  at  that  time.  Tomidi  (Banko 
1980)  suggested  that  in  the  late  1960's 
and  early  1970's  the  population  in  one 
of  the  districts  in  Hawaii  was  more 
numerous  than  in  earlier  years.  Tomich 
(Banko  1980)  and  Morrison's  (1969) 
surveys  may  have  been  the  first 
indications  that  the  Hawaiian  hawk  was 
indeed  more  numerous  than  previously 
reported. 

Beginning  in  1980  and  continmng 
thou^  1982.  a  study  was  initiated  to 
determine  the  distribution,  habitat, 
reproductive  biology,  and  breeding  and 
foraging  behaviors  of  the  Hawaiian 
hawk  (Griffin  1985).  Griffin's  study 
represMits  the  first  comprehensive  work 
on  the  hawk.  The  authors  of  the 
Hawaiian  Hawk  Recovery  Plan  relied 
extensively  on  the  data  that  Griffin 
collected  (USFWS  1984). 

Prior  to  Oiffin's  (1985)  study,  the 
hawk  populaticm  was  believed  to  be 
severely  reduced  in  numbers  due  to 
habitat  encroachment  by  humans.  Both 
urban  development  and  agricultural 
practices  of  land-clearing  for  grazing 
and  logging  were  determined  to  be  the 
factors  leading  to  the  hawk's  decline 
(Berger  1981).  As  with  many  other 
native  species  of  Hawaiian  birds,  the 
hawk  was  presiuned  to  rely  exclusively 
on  native  habitats  so  that  loss  of  habitat 
would  natiu-ally  lead  to  decline. 
Moreover,  the  introduction  and 
prolifiBratian  of  alien  mammals  (e.g.,  rats 
[Rattus  sp.),  mongooses  [Herpestes 
auropunctatus),  feral  domestic  cats 
{Felis  catus))  that  prey  upon  many 
native  species'  nests  were  assumed  to  be 
a  factor  in  the  hawk's  reproductive 
success. 

According  to  (kiffin  (1985),  the 
Hawaiian  hawk  has  adapted  adequately 


to  increased  habitat  modification  and 
the  introduced  predators.  The  hawk  has 
been  foimd  in  a  variety  of  habitats 
including  lowland  agricultural  areas 
and  forests  dominated  by  alien  plants  to 
mid-elevetion  pasture  land  and  native 
rainforests  (Griffin  1985).  Although  all 
habitats  were  not  sampled,  nest  sites 
were  equally  divided  among  all  habitats 
with  no  differences  in  nest  success 
reported  (Griffin  1985).  A  wide  variety 
of  nest  tree  species  were  reported,  with 
the  native  \ktrosidems  polymorpha 
Cohi'a)  being  the  most  common,  but 
several  types  of  large  alien  tree  species 
were  also  used  for  nesting. 

When  the  Hawaiian  hawk  first 
colonized  the  Hawaiian  Islands,  it 
undoubtedly  specialized  on  bird  prey 
since  no  native  land  mammals  (with  the 
exception  of  the  Hawaiian  hoary  bat 
(Lasiunis  cinereus  semotus)),  reptiles,  or 
amphibians  were  present.  After  the 
introduction  of  small  mammals  (e.g., 
rats,  house  mice  (Mus  musculus))  and 
some  alien  bird  species  (e.g.,  common 
myna  [Acridotheres  tristis),  Japanese 
white-eye  [Zosterops  japonicus))  to 
Hawaii,  the  variety  of  available  prey 
increased  dramatically.  However,  it  was 
not  known  until  recently  that  the 
introduced  species  of  mammals  and 
birds  were  actually  exploited  by  the 
hawk  as  prey.  Griffin  (1985)  reports  that 
the  hawk  is  very  adaptable  and  versatile 
in  its  feeding  habits  and  exploits 
introduced  species  as  food  items.  Prey 
selection  varies  with  habitat  type,  with 
the  hawk  feeding  on  birds  in  \he 
forested  and  agricultural  areas  that  it 
firequents  and  primarily  on  mammals  in 
pa$tiu«  lands. 

The  Hawaiian  Hawk  Recovery  Plan 
(1984)  includes  the  following  prime 
objective: 

"To  ensure  a  self-sustaining  'io 
population  in  the  range  of  1,500  to  2,500 
adult  birds  in  the  wild,  as  distributed  in 
1983,  and  maintained  in  stable,  seoue 
habitat.  For  piuposes  of  tracking  the 
progress  of  recovery,  2,000  will  be  used 
as  a  target  to  reclassify  to  threatened 
status.  Criteria  for  complete  delisting 
will  be  further  developed." 

Based  on  the  best  current  estimates 
available,  the  Service  believes  that  the 
breeding  population  on  the  island  of 
Hawaii  numbers  between  1,400  and 
2,500  individuals  distributed  as  in  1983 
(Griffin  1985,  Scott  et  ai  1986).  With 
regard  to  securing  habitat,  the  recovery 
pkn  iixdudes  a  goal  to  maintain 
optimum  or  suitable  habitat  for  feeding/ 
nesting,  whidi  includes  the 
conservation  of  forest  habitat  and  the 
protection  of  occupied  territories  in 
nonnative  forests  and  agricultural  areas. 
The  Service  believes  that  enough  secure 
habitat  is  presently  available  for 


reclassification  of  the  species  to 
threatened  status,  but  not  enovigh  for 
delisting. 

Summary  of  Factors  Afiecting  the 
Species 

The  Service  proposes  to  reclassify  the 
Hawaiian  hau^  {Buteo  solitarius)  Cram 
endangered  to  threatened  status.  The 
Service's  listing  regulations  (50  CFR 
part  424)  provide  for  a  review  of  five 
factors  when  reclassifying  (or  listing  or 
delisting)  a  species  (§  424.11).  The 
Service  has  studied  the  relevant 
information  available  for  the  Hawaiian 
hawk  in  Hawaii  and  summarizes  this 
information  for  each  of  these  five  factors 
below: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Historically,  the  Hawaiian  hawk  was 
probably  more  widespread  than  it  is 
today  and  habitat  loss  or  modification 
certainly  contributed  to  the  decline. 
Colonization  of  the  Hawaiian  Islands  by 
both  Polynesian  and  European  settlers 
undoubtedly  contributed  to  at  least 
partial  curtailment  of  its  range.  The 
species  may  have  occurred  on  other 
islands,  certainly  on  the  island  of 
Molokai  (Olson  and  James  1982); 
however,  the  distribution  of  the  hawk  is 
currently  limited  to  the  island  of 
Hawaii.  At  the  time  of  listing,  the 
species  was  estimated  to  number 
somewhere  in  the  low  hundreds, 
although  that  figure  may  have  been  an 
underestimate. 

The  Hawaiian  hawk  population  seems 
to  have  undergone  periods  of 
fluctuation;  perturbation  by  humans 
may  have  had  a  particularly  negative 
effect  during  the  last  two  or  three 
centuries.  Habitat  modification  from 
logging  and  the  grazing  by  nonnative 
ungulates  reduced  the  quantity  and 
quality  of  nesting  habitat  at  least  in 
terms  of  native  forest  reduction  and 
modification.  However,  the  hawk 
appeare  to  have  adapted  to  human 
colonization  and  at  least  some  native 
habitat  alteration  (Scott  et  al.  1986). 
Recent  studies  have  shown  that  the 
hawk  will  occupy  nonnative  areas  (e.g.,  . 
pastiu«  lands,  agricultural  fields,  forests 
dominated  by  alien  plants)  as  nesting 
habitat.  As  these  modified  areas  expand 
with  an  increasing  human  population, 
the  hawk  may  be  one  of  the  few  native 
Hawaiian  birds  with  the  versatility  to 
adapt  to  a  changing  landscape. 

Currently,  the  range  of  the  hawk 
extends  partially  over  private  property 
that  is  used  for  grazing,  logging,  or 
agriculture.  In  some  modified  areas, 
densities  of  hawks  are  similar  to  native 
habitats,  and  the  birds  ve  tble  to 
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exploit  introduced  meniineU  as  prey. 
However,  theee  areas  are  not  managed 
specifically  for  the  hawk  and  the  current 
land  use  could  change  to  a  habitat  that 
is  entirely  unsuitable  for  the  hawk  (e.g., 
areas  with  no  or  few  trees).  In  addition 
to  habitat  change,  the  prey  densities  or 
species  could  ohange  and  the  hawk  may 
uot  adapt  quickly.  Therefore,  although 
modified  habitat  can  be  occupied  by  the 
hawk,  managed  native  habitat  is  also  a 
key  to  the  recovery  of  the  spedes. 
Hakalau  National  Wildlife  Refuge. 
Hawaii  Volcanoee  National  Paric,  and 
State  of  Hawaii  Puu  Waawaa  Wildlife 
Sanctuary  are  sites  that  are  managed  for 
native  bird  populations.  Given  that  the 
hawk  shows  site  fidebty  and  maintains 
territories  year-round,  ue  importance  of 
maintaining  the  necessary  habitat 
requirements  is  significant 

B.  Overutilixation  for  Conunercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

HistOTically,  some  specimens  of  the 
hawk  were  t^ien  for  scientific  collection 
and  also  may  have  been  taken  by  the 
early  Hawaiians  for  either  food  or 
feathers.  Neither  of  these  factors  are 
considered  to  have  had  a  significant 
impact  on. the  hawk  population. 
Currently,  the  spedes  is  not  known  to 
be  taken  or  used  for  commerdal. 
recreational,  sdentific.  or  educational 
ptirposes. 

C.  Disease  or  Predation  ] 

Prior  to  htiman  colonization  of  the 
Hawaiian  Islands,  predation  on  the 
hawk  population  would  have  been 
relatively  insignificant  With  few  co- 
existing native  predators,  the  hawk  was 
probably  only  vulnerable  during  the 
nesting  season,  when  some  eggs  or 
young  may  have  been  taken  by  native 
Hawaiian  crow  [Corvus  hawaiiensis)  or 
Hanvaiian  owl  {Asia  flammeus). 

With  the  introduction  of  nonnative 
potential  predators,  such  as  rats, 
mongooses,  and  domestic  cats,  many 
native  Hawaiian  forest  Irirds  have  been 
virtually  dedmated  by  predation. 
However,  there  has  been  no  evidence 
that  the  hawk  has  been  significantly 
affsded  by  any  introduced  mammds. 
Undoubtedly  chicks  or  fledglings  that 
fell  out  of  the  nest  could  succumb  to 
one  of  the  predators,  but  the  number 
would  be  very  small  each  breeding 
season. 

Disease  is  a  relatively  unknown  fador 
in  the  survival  of  the  hawk.  Recent 
studies  have  suggested  that  the  hawk  is 
probably  somewmat  resistant  to  diseeses 
introduced  to  the  Hawaiian  Islands  that 
have  devastated  many  other  endemic 
forest  birds.  Griffin  (108S)  has  suggested 
that  the  hawk's  immunogenetic 


capability  for  avian  malaria  is  sufficient 
to  De  imaffiBded  by  the  diseese. 
However,  the  testing  methods  in 
Griffin's  study  may  not  have  been 
sensitive  enough  to  deted  either  chronic 
low  levels  or  to  determine  whether 
malaria  was  being  actively  transmitted 
in  the  sample  area.  Avian  pox-like 
lesions  have  been  reported  for  the  hawk 
(Griffin  1985).  but  no  studies  have  been 
conducted  to  determine  whether  this 
disease  is  common.  Compared  to  other 
endemic  forest  birds  that  are  extremely 
vulnerable  to  the  two  introduced  avian 
diseases,  neither  disease  appears  to  be  a 
significant  factor  affecting  the  hawk 
population.  However,  further  study  of 
the  effects  of  disease  is  recommended. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

This  species  is  proteded  by  the 
Endangered  Spedes  Ad  of  1973,  as 
amended,  and  the  Migratory  Bird  Treaty 
Ad.  It  is  also  currently  designated  as 
endangered  by  the  State  of  Hawaii.  If  the 
proposed  reclassification  to  threatened 
status  becomes  final,  no  substantive 
change  in  the  protection  afibrded  this 
spedes  imder  these  regulatory 
mechanisms  is  antidpated.  Existing 
regulatory  mechanisms  determined 
necessary  to  protect  this  spedes  and  its 
essential  habitat  will  remain  in  effed. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Any  endemic  insular  spedes  is 
vulnerable  to  a  variety  of  environmental 
and  human-caused  fectors  that  could 
affed  the  spedes'  survival.  Because  the 
hawk  is  found  on  only  a  single  island, 
potential  threats  from  disease  or 
environmental  catastrophes  are  such 
that  there  is  no  true  source  pool  of 
individuals  (at  the  spedes'  range 
extremes  for  example)  that  would 
escape  such  threats.  The  island  of 
Hawaii  is  relatively  large,  as  is  the 
hawk's  range  on  the  island,  so  the 
spedes  is  unlikely  to  suffer  greatly  from 
natural  environmental  catastrophes, 
although  hurricanes  can  be  considered 
potential  threats. 

Shooting  by  people  who  considered 
the  hawk  to  be  a  threat  to  small  farm 
animals  may  have  been  a  significant 
fador  to  the  population  in  the  past. 
Human  distiuhance  at  the  nest  site  is 
also  considered  to  reduce  reproductive 
success  where  the  distiuhances  occur. 
Nest  site  disturbance  may  increase  with 
increased  urbanization  and  modification 
of  native  habitat  Shooting  is  prd>ably 
insignificant,  given  greater  expostire  of 
endangered  spedes  issues  ana  public 
education. 

Based  on  a  carefol  assessment  of  the 
best  sdentific  and  commerdal 


information  available  regarding  past, 
present,  and  future  threats  fac»i  by  this 
spedes,  the  preferred  action  is  to 
reclassify  the  Hawaiian  hawk  from 
endangered  to  threatened  status.  The 
Service  will  recommend  that  this 
spedes  be  delisted  when  recovery 
criteria  as  outlined  in  the  recovery  plan 
are  reached  (see  SUPPLIMENTARV 
MFORMA-nON  (Badcground)  section).  For 
reasons  discussed  below,  critical  habitat 
is  not  being  proposed  at  this  time.. 

If  made  final,  this  rule  would  change 
the  status  of  the  Hawaiian  hawk  at  50 
CFR  17.11  from  endangered  to 
threatened.  This  rule  would  formally 
recognize  the  relative  seciuity  of  this 
spedes  from  no  longer  being  in 
imminent  danger  of  extinction 
throughout  a  significant  portion  of  its 
range.  This  proposed  change  in 
classification  would  not  significantly 
alter  the  protection  for  this  spedes 
\uider  the  Endangered  Spedes  Ad. 
Anyone  taking,  attempting  to  take,  or 
otherwise  possessing  a  Hawaiian  hawk 
in  an  illegal  manner  would  still  be 
subjed  to  penalty  under  sedion  11  of 
the  Ad.  There  would  be  no  difference 
in  penalties  for  the  illegal  take  of  an 
endangered  spedes  versiis  a  threatened 
spedes.  Section  7  of  the  Ad  would  also 
continue  to  proted  this  spedes  from 
Federal  adions  that  would  jeopardize 
the  continued  existence  of  the  species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Ad  requires 
critical  habitat  to  be  designated  to  the 
maximiun  extent  prudent  and 
determinable  at  the  time  a  spedes  is 
listed  as  endangered  or  threatened.  The 
Service  has  concluded  that  designation 
of  critical  habitat  for  the  Hawaiian  hawk 
is  not  prudent  at  this  time.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  such  designation  would 
not  be  benefidal  to  the  spedes.  As 
discussed  below,  very  few,  if  any. 
Federal  agencies  are  involved  with 
activities  that  would  adversely  affed  the 
Hawaiian  hawk.  Consequently,  critical 
habitat  designation  would  o^r  little  if 
any  additional  protection  to  the 
Hawaiian  hawk.  Furthermore,  the 
Hawaiian  hawk  occupies  a  niunber  of 
habitat  types,  including  agricultxiral 
areas  (where  some  trees  remain)  and 
forests  dominated  by  alien  plant 
spedes.  Thus,  a  designation  of  critical 
habitat  would  not  very  likely  offisr 
additional  benefits  to  the  spedes. 
Landowners  can  be  notified  of  the 
presence  of  the  spedes  and  of  the 
importance  of  maintaining  certain 
habitat  features.  The  recovery  process 
will  continue  to  be  used  to  provide 
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Krotection  to  the  Hawaiian  hawk  and  its 
ahitat. 

Available  Conaanration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Sudi  activities 
would  continue  to  be  practiced  for  the 
Hawaiian  hawk.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  iiUeragency  cooperation  provision 
of  the  Act  are  codified  at  SO  CFR  part 
402.  Section  7(aK2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out,  are 
not  likely  to  jeopardice  the  continued 
existence  of  listed  species  or  result  in 
destructicm  or  adverse  modification  of 
critical  habitat.  If  a  proposed  Federal 
agency  action  may  affect  a  listed  species 
or  its  critical  habitat,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service.  The 
Hawaiian  hawk  occurs  on  Federal  land 
owned  by  the  U.S.  Fish  and  Wildlife 
Service  and  National  Park  Service.  The 
Forest  Service  provides  technical 
assistance  to  private  landowners  on 
Hawaii. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  pr^biticms,  in  part.  • 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
leke  (including  harass,  harm,  pursue, 
hunt,  dioot.  wound,  kill,  trap,  capture, 
collect,  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  driver,  carry,  transport,  or 
ship  any  sudi  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 


Permits  may  be  isstied  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildUfe  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  incidental  take  in 
connection  with  otherwise  lawful 
activities,  and  economic  hardship  in 
certain  circumstances. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  room  432. 
4401  North  Fairfax  Drive.  Arlington. 
Virginia  22203  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  perticularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Hawaiian 
hawk; 

(2)  The  location  of  any  additional 
popubtions  of  this  species;  and  the 
reasons  why  any  habitat  should  be 
determined  to  he  critical  habitat  as 
provided  by  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Uiis  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Enaangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Hearing  requests 
must  be  filed  within  45  days  of  the  date 
of  publication  of  the  propel.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor  (see 
ADDRESSES  section). 

Natkmal  Eavironmcalal  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 


Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.SXl  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 
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f  17.11    [AmwidMq 

It  is  proposed  to  amend  $  17.11(h)  by 
revising  the  entry  under  BIROS  for 
"Hawk.  Hawaiian"  to  read  as 'T"  under 
"Status". 

Dated:  July  8. 1993.  I 

Kkkard  N.  Saddi. 

Acting  Dinctor,  FiMh  and  WUdlifB  Service. 
[FR  Doc  93-18638  Piled  8-«-93: 8:45  am] 
aajjNQcooc  oil 


50  CFR  Part  17 
Rmi01»-A8t7 


Wildlife 


Statiia  for  tlw  Dugong  In  the  Truat 
TerrHocy  of  the  Pacific  Manda,  the 
Republic  of  Paiau  < 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  proposed  to  extend 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  dugong  [Dugong 
dugon)  throughout  its  range.  Due  to  an 
inadvertent  oversight.  Individuals  of  the 
dugong  that  occur  in  the  United  States, 
specifically  those  that  occur  in  the  Trust 
Territory  of  the  Pacific  Islands  (Republic 
of  Palau),  are  not  officially  listed  as 
endangOTed;  however,  all  individuals 
that  occur  in  foreign  countries  are  listed 
as  endangered.  The  dugong  population 
in  the  Republic  of  Palau  ourently 
numbers  fewer  than  200  individuals  and 
is  the  most  isolated  dugong  population 
in  the  world.  The  Palauan  population  is 
seriously  threatened  by  poaching.  This 
proposal,  if  made  final,  would 
implement  the  Federal  protection  and 
recovery  provisions  provided  by  the 
Act.  Comments  and  materials  related  to 
this  proposal  are  solicited  from  the 
public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4, 
1993.  PubUc  hearing  requests  must  be 
received  by  September  20, 1993. 
AOOncsSCS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith.  Field  Supervisor. 
Pacific  Islands  Office.  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FUmHEft  WFOWMATWN  COflTACT: 
Karen  W.  Rosa  at  the  above  address 
(808/541-2749). 


SUPPLEMENTAKV  MFORMATION: 
Background 

The  dugong  (Dugong  dugon)  (Muller 
1776.  as  cited  by  Eldredge  1991)  is  the 
only  species  in  the  genus  Dugong  and 
one  of  only  four  extant  species  in  the 
order  Siren  ia.  The  dugong  is  a  strictly 
marine  species  that  inhabits  shallow, 
coastal  waters  in  tropical  seas.  It  was 
once  distributed  from  the  east  coast  of 
Afirica  to  Australia  and  the  Western 
Pacific  It  has  been  exterminated 
throughout  much  of  this  range,  mostly 
from  bunting  by  humans,  and  few 
insular  {>opulations  remain.  One 
renmant  population  is  found  in  the 
coastal  waters  of  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau).  Surveys  were  conducted  by  the 
Service  in  1977, 1978. 1983,  and  1991. 
Results  from  these  surveys  indicate  that 
fawer  than  200  dugongs  remain  in 
Palau,  and  their  numbers  are  decreasing 
(Marsh  et  al.  1991).  The  decrease  in 
dugong  niunbers  is  mainly  attributable 
to  illegal  hunting  for  meat,  jewelry,  and 
sport.  Poaching,  coupled  with  the 
dugong's  naturally  low  reproductive 
potential  (about  one  calf  every  3  years) 
(Brownell  et  al.  1988),  may  lead  to  the 
extinction  of  the  Palauan  population  by 
the  end  of  this  century  (Brownell  et  al. 
1979). 

Previous  Federal  Actum 

Currently,  the  dugong  is  listed  as 
endangered  throughout  its  range,  except 
in  the  United  States  (50  CFR  17.11).  The 
exclusion  of  protection  in  the  United 
States  stems  from  the  Service's  former 
practice  of  preparing  a  "Native"  list  and 
a  "Foreign"  list  under  the  Endangered 
Species  Conservation  Act  of  1969  (Pub. 
L.  91-135;  83  Stat.  275).  Under  this 
former  Act,  the  Service  listed  the 
dugong  on  the  "Foreign"  list  of 
protected  species  (35  FR  18320; 
December  2, 1970).  When  the 
Endangered  Species  Act  of  1973  (Pub.  L. 
93-205;  87  Stat.  884)  became  effective 
on  December  28, 1973,  it  supplanted  the 
Endangered  Species  Conservation  Act  of 
1969,  and  the  "Native"  and  "Foreign" 
lists  were  combined  to  create  one  list  of 
endangered  and  threatened  species  (39 
FR  1171;  January  4, 1974).  When  the 
lists  were  combined,  the  dugong  was 
listed  as  endangered  wherever  found, 
including  within  the  United  States.  This 
inclusion  of  the  United  States,  however, 
was  made  wnthout  prior  notice  to  the 
affected  State  (i.e..  the  Republic  of 
Palau),  which  is  required  under  section 
4(b)(5)  of  the  Act.  When  this  oversight 
was  discovered  in  1988.  the  Service 
amended  the  Code  of  Federal 
Regulations  (50  CFR  17.11).  deleting  the 
United  States  from  the  range  within 


which  the  dugong  receives  protection. 
Hence,  the  dugong  population  in  Palau 
has  been  afforded  no  protection  under 
the  Act  since  1988.  Since  the  Republic 
of  Palau  has  now  been  formally  notified 
of  this  proposed  action,  the  Smvice 
proposes  to  extend  the  Act's  protection 
to  the  dugong  within  the  United  States. 

Summary  of  Factors  A£fectiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  {dugong  dugon)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction  Modification  or  Curtailment 
of  Its  Habitat  or  Range 

Habitat  degradation  associated  with 
increased  development  and  water 
projects  in  Patau  could  develop  into  a 
more  serious  threat  as  tourism  and 
development  in  Palau  continue  to 
increase.  Since  the  dugong  is  dependent 
on  limited,  near-shore  waters  with 
abundant  sea  grasses,  any  destruction  or 
modification  of  these  areas  in  Palau 
could  have  a  serious  effect  on  the 
already  stressed  dugong  population. 

B.  Overutilization  for  Commercial, 
Pecreationa],  Scientific,  or  Educational 
Purposes 

Poaching  of  the  dugong  is  the  most 
serious  threat  to  the  species'  survival. 
The  animals  are  killed  for  their  meat 
and  hides  and  for  creation  of  jewelry 
items  crafted  from  the  animal's  ribs. 
Traditionally,  the  dugong  was 
effectively  conserved  by  the  local  chiefs 
of  Palau.  A  bracelet  made  from  the  atias 
vertebra  of  a  dugong  was  worn  only  by 
chiefs.  Now  that  the  traditional  role  of 
chiefs  in  Palau  has  diminished,  the 
species  is  afforded  little  protection  from 
poaching,  and  people  using  speed  boats, 
explosives,  spear  guns,  and  other  items, 
are  able  to  take  much  largn-  numbers  of 
the  animal  than  was  possible  in  the 
past.  Since  the  animals'  habits  are  so 
well  known  and  they  stay  in  such  close 
proximity  to  the  shoreline  to  feed,  they 
are  easily  located  and  hunted. 

C.  Disease  orPredation 

It  is  not  known  whether  disease  has 
been  a  factor  in  the  decline  of  the 
dugong.  However,  given  their  low 
numbers  and  seclusion  in  the  waters  of 
Palau,  any  outbreak  of  disease  could 
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foreseeably  lead  to  the  extirpation  of 
that  population.  The  most  likely  natural 
predator  of  dugong  is  the  tiger  shark 
[Galeocerdo  curvieri)  (John  Naughtin. 
National  Marine  Fisheries  Service,  pers. 
comm.,  1993).  An  attack  by  killer 
whales  on  a  group  of  40  dugongs  has 
also  been  documented  (Novak  1991). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  purpose  of  this  proposed 
rulemaking  is  to  extend  the  protective 
status  afforded  by  the  Endangered 
Species  Act  of  1973,  as  amended,  to  the 
dugong  population  of  Palau,  since  this 
population  is  not  currently  protected  by 
the  Act.  Although  Palauan  law  provides 
protection  to  the  dugong,  it  is 
inadequately  enforced,  due  to  limited 
personnel  and  resources.  As  a  marine 
mammal,  the  dugong  should  be  afforded 
full  protection  under  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  under 
which  it  should  bear  the  designation  of 
"depleted."  However,  the  definition  of 
"United  States"  in  section  3  of  that  Act 
does  not  include  the  Trust  Territory  of 
the  Pacific  Islands.  As  a  result,  it  is 
difficult  to  extend  the  protection  of  the 
Marine  Mammal  Protection  Act  as  it  is 
currently  worded  to  the  dugong 
population  in  Palau. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  dugong  population  of  Palau 
numbers  fewer  than  200  individuals  and 
has  a  very  low  reproductive  potential 
(about  one  calf  every  3  years)  (Brownell 
et  al.  1988).  The  combination  of  these 
two  factors  leads  to  the  risk  of  genetic 
inbreeding  and  makes  the  population 
extremely  vulnerable  to  extinction  from 
catastrophic  events,  such  as  floods, 
hurricanes,  pollution,  and  disease. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  facml  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  eveduation,  the 
preferred  action  is  to  propose  the 
dugong  (Dugong  dugon)  as  endangered 
throu^out  its  range.  The  lack  of 
protection  under  the  Act  for  the  Palauan 
population  of  the  dugong  since  1988  is 
due  to  an  uncorrected  technicality, 
rather  than  biological  data.  The  dugong 
is  endangered  throughout  its  range, 
especially  in  the  secluded  archipelago 
of  the  Republic  of  Palau,  where  it 
numbers  fswer  than  200  and  is  seriously 
threatened  by  poaching  activities. 
Critical  habitat  is  not  being  proposed  at 
this  time  for  the  dugong  for  reasons 
discussed  in  the  "Critical  Habitat" 
section  of  this  proposal. 


Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  &at  designation  of  critical  habitat 
is  not  prudent  for  this  species.  Such  a 
determination  would  result  in  no 
known  benefit  to  the  dugong.  The 
population  is  small  and  localized  and  is 
highly  threatened  by  poaching. 
Publication  of  detailed  critical  habitat 
maps  and  descriptions  in  the  Federal 
Register  would  very  likely  lead  to 
increased  poaching,  and  could, 
therefore,  increase  enforcement 
problems.  Protection  of  habitat  will  be 
addressed  through  the  recovery  process. 
The  Service,  therefore,  finds  that 
designation  of  critical  habitat  for  the 
dugong  is  not  prudent  at  this  time, 
because  such  a  designation  would 
increase  the  degree  of  threat  from 
poaching  or  other  human  activities,  and 
because  it  is  unlikely  to  aid  in  the 
conservation  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  ceriain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  a  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being  proposed 
or  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  act  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 

ftroposed  critical  habitat.  If  a  species  is 
isted  subsequently,  section  7(a)(2) 


requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fond,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  Federal  action  or 
involvement  in  the  Republic  of  Palau 
that  would  affect  the  dugong  is  expected 
or  known  at  this  time. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
species  of  wildlife.  All  prohibitions  of 
section  9(a)(1)  of  the  Act,  implemented 
by  50  CFR  17.21.  would  apply.  These 
prohibitions,  in  part,  would  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt. 
shoot,  wound,  kill,  trap,  capture,  collect, 
or  attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.22  and  17.23 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  wildlife 
species  imder  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawfol  activities.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  captivity 
or  in  the  wild. 

On  July  1, 1975,  the  dugong  [Dugong 
dugon)  was  included  in  Appendix  I  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES),  except  the  Australian 
population  which  was  included  in 
Appendix  11.  The  effect  of  this  Usting  is 
that  both  export  and  import  permits  are 
generally  required  before  international 
shipment  may  occur.  Requests  for 
copies  of  the  regulations  on  protected 
wildlife  and  inquiries  regarding  them 
may  be  addressed  to  the  Ofiioe  of 
Management  Authority,  U.S.  Fish  and 
Wildlifa  Service,  4401  North  Fairfex 
Drive,  room  432.  Arlington,  Virginia 
22203-3507  (703/358-2104). 
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PahHc  Commniti  Solidtad 

The  Service  intandiTtliat  any  final 
action  resulting  from  this  projfMwal  will 
be  as  accurate  and  as  efbctive  as 
possible.  Tlierefctfe.  conunoits  or 
suggestions  from  the  public  other 
oonoeraed  govenunental  agendas,  the 
scientific  ccmununity.  industry,  or  any 
othw  interested  party  concerning  this 
proposed  rule  are  hereby  solidtML 
Qnnments  particulaily  are  sought 
concerning: 

(1)  Biological,  commerdal  trade,  or 
other  relevant  data  ccmceming  any 
threat  (or  ladi  thereof)  to  this  nwcies: 

(2)  The  hxatian  of  any  additknal 
populatians  (^this  qMdes  and  the 
reasons  why  any  haUtat  should  or 
should  not  be  detannined  to  be  critical 
habitat  as  {mnrkled  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distributiaa.  and  populatimi 
size  of  this  spedes;  and 

(4)  Currwit  or  planned  activities  in  the 
subied  area  and  their  possible  impacts 
on  this  spedes. 

Any  final  dedsi(»  on  this  proposal 
will  take  into  omsideratian  the 
comments  and  any  additicMial 
infiormatian  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  difhn  from  this 
proposal. 

Tne  Endangered  Species  Ad  (Movides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal.  Such  requests  must  be 


made  in  writing  and  addressed  to  the 
Field  Supervisor  (see  AOOfCSSES 
section). 

Nalioaal  Enviraaoientai  Policy  Ad 

The  Pish  and  Wikiliie  Service  has 
determined  that  an  Envinmmental 
Assessment,  aa  defined  under  the 
authority  of  the  National  Environmental 
Policy  Ad  <rf  1969,  need  not  be 
prepared  in  cxmnection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Spedea  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reaaona  for  this  ddermination 
was  published  in  the  Federal  Sagistar 
on  Odober  25, 1S83  (48  PR  49244). 
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List  of  Sd^ects  in  SO  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  R^ulatioa  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDED] 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

Airtharily:  16  U.S£.  1361-1407;  16  VSXl. 
1531-1544;  16  U.S.Q  4201-4245;  Pub.  L.  99- 
625. 100  Stat  3500;  unless  otiterwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  entry  for  the  Dugong 
[iXigong  dugpn)  under  MAMMALS  in 
the  List  of  Endangered  and  Threatened 
Wildlifia  to  read  as  follows: 

117.11    Endangered  and  threatened 


(h)* 


Gonwnon  nine 


(Istofic  range 


Vertat>rale  popu- 
laten  wtwre  endan- 
gered or  Vveetened 


Status      Whenlsted 


Critical  habi- 
tat 


Special 
njles 


Dugong 


Dugon,dugon 


EaatAMcatoaouVv 
am  Japan,  Inchid- 
Ing  U.SX  (Tfual 
TanHoriea). 
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MA 
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Dated:  )uly  7, 1993. 
UdMHN.Sadth. 

Acting  Dinctor.  U.S.  ruh  and  WUdl^ 

Sttvict. 

(FR  Doc  93-18638  Hlad  8-t-^;  8:45  am] 


50CFIIPart17 
RMIOIt-ACOl 

Endangered  and  Threatened  Wiidiiie 
and  Plants;  Propoeed  Endangered 
Statue  for  the  ftoyal  SnaB  and 
Anthony'e  Rhrarenall 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 


r.  The  Fish  and  Wildlife  Service 

(Service)  proposes  to  list  the  royal  snail 
iPyrgulopsis  \=Marstonia)  offnorhapbe) 


and  Anthony's  riversnail  {Athenmia 
anthonyi)  as  endangered  spedes  under 
the  Endangered  Spedes  Ad  of  1973,  as 
amended  (Ad).  The  royal  snail  is 
known  from  only  two  spring  nms  on 
public  and  private  lands  in  the 
Sequatdiie  River  system,  Marion 
County.  Tennessee.  The  extremely 
limited  distributi<m  of  the  royal  snail 
and  the  limited  amount  of  occupied 
habitat  make  this  spedes  extremely 
vulnwable  to  extirpation.  Anthony's 
riversnail  is  knovm  from  two  nnall 
populations— one  in  the  Sequatchie 
River.  Marion  County.  Tennessee,  and 
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one  in  Limestone  Creek,  Limestone 
County.  Alabama.  These  populations  are 
threatened  by  the  general  water  quality 
deterioration  that  has  resulted  firom 
siltation  and  other  pollutants 
contributed  by  such  fectors  as  coal 
mining,  poor  land  use  practices,  and 
waste  discharges.  Comments  and 
information  are  sought  firom  the  public 
on  this  proposal. 

DATES:  Conunents  from  all  interested 
parties  must  be  received  by  October  4. 
1993.  Public  hearing  requests  must  be 
received  by  September  20, 1993. 
AOORESSES:  Comments,  materials,  and 
requests  for  a  public  hearing  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor.  Asheville  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  330 
Ridgefield  Court.  Asheville,  North 
Carolina  28806.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
diuing  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Allen  Ratzlaff  or  Mr.  Richard  G. 
Biggins  at  the  above  address  (704/665- 
1195.  Ext.  229  or  228,  respectively). 

SUPPLEHENTARY  MFORMATION: 

Background 

Royal  Snail 

The  royal  snail  [Marstonia 
ogmorhaphe)  was  described  by 
Tbompson  in  1977  and  was  later 
reassigned  to  the  genus  Pyrgulopsis  by 
Hershler  and  Thompson  (1987).  The 
royal  snail  is  usually  less  than  5 
millimeters  (0.25  inches)  in  length.  It  is 
a  short-lived  (annual)  species, 
distinguished  from  other  closely  related 
species  by  (1)  relatively  large  size;  (2) 
large  numbsr  of  whorls  (5.2  to  5.8);  (3) 
deeply  indsed,  suture-producing, 
strongly  shouldered  whorls,  which  are 
almost  flat  above;  (4)  complete  aperture, 
which  is  broadly  ovate  in  shape  with  a 
rounded  posterior  comer;  (5)  outer  lip 
that  is  slightly  arched  forward  in  lateral 
profile;  (6)  thin  shell;  (7)  conical-terete 
shape:  and  (8)  enlarged  bursa  copulatrix 
with  a  completely  exposed  duct 
(Thompson  1977). 

The  royal  snail  is  known  from  only 
two  spring  runs  in  the  Sequatchie  River 
system  in  Marion  Coimty,  Tetmessee. 
Royal  snails  are  generally  fpimd  in  the 
diatomaceous  "ooze"  and  on  leaves  and 
tMrigs  in  the  quieter  pools  downstream 
from  the  spring  source. 

While  no  populations  of  the  royal 
snail  are  known  to  have  been  lost,  the 
general  deterioration  of  the  water 
quality  that  has  resulted  from  siltation 
and  ouer  pollutants  contributed  by  coal 
mining,  poor  land  use  practices  (e.g.. 


lack  of  erosion  control,  improper 
application  of  pesticides,  etc.),  and 
waste  discharges  likely  are  impacting 
the  species.  This  could  result  in  serious, 
irreversible  threats.  Additionally, 
because  both  existing  populations 
inhabit  extremely  limiteo  areas,  Uiey  are 
very  vulnerable  to  extirpation  from 
accidental  toxic  chemical  spills  or 
vandalism. 

On  December  17, 1992,  the  Service 
notified  by  mail  (28  letters)  the 
potentially  affected  Federal  and  State 
agencies,  local  governments,  and 
interested  individuals  within  the 
species'  present  range  that  a  status 
review  of  the  royal  snail  was  being 
conducted.  Three  agencies  and  one 
private  organization  responded.  The 
Teimessee  Valley  Authority  supported 
proposing  the  species  for  listing.  The 
Tennessee  Wildlife  Resources  Agency, 
U.S.  Soil  Conservation  Service,  and  the 
one  responding  private  organization  did 
not  take  a  position  on  the  potential 
listing. 

Anthony's  Riversnail 

Anthony's  riversnail  was  originally 
described  from  specimens  collected  in 
the  "Holstein"  (=Holston)  River,  near 
Knoxville,  Tennessee  ("Sudd."  in 
Redfield  1854).  This  relatively  large 
freshwater  snail,  which  grows  to  about 
2.5  centimeters  (1  indi)  in  length,  is 
ovate  and  olive  green  to  yellowish 
brown  in  color.  Anthony's  riversnail  is 
listed  by  the  Tennessee  Department  of 
Environment  and  Conservation  as  a 
threatened  species  (Bogan  and  Parmalee 
1983).  This  rare  aquatic  snail,  which 
coexists  in  the  Sequatchie  River  with 
several  federally  listed  species,  was 
once  fairly  widespread  in  the  Tennessee 
River  system. 

Anthony's  riversnail  is  primarily  a 
big-river  species  \bfit  was  historically 
associated  with  shoal  areas  in  the  main 
stem  of  the  Tennessee  River  and  the 
lower  reaches  of  some  of  its  tributaries. 
There  are  historical  records  of  the 
species  from  the  lower  French  Broad 
FUver,  Knox  Coimty,  Tennessee: 
Nolichucky  River,  Green  County, 
Tennessee;  Clinch  River,  Jefferson 
County,  Tennessee;  Beaver  Creek,  Knox 
County,  Tennessee;  Little  Tennessee 
River,  Monroe  and  Loudon  Counties, 
Tennessee;  Tellico  River,  Monroe 
County,  Tennessee;  Sequatchie  and 
Little  Sequatchie  River  and  Battle  Creek, 
Marion  County,  Tennessee;  South 
Chickamauga  and  Tiger  Creeks,  Catoosa 
County,  Georgia;  Limestone  Creek, 
Limestone  County,  Alabama;  and 
Tennessee  River,  Knox  and  Loudon 
Counties,  Tennessee,  and  Jackson, 
Limestone,  and  Lauderdale  Coimties, 
Alabama  (Bogan  and  Parmalee  1983; 


Gordon  1991;  F.  Thompson,  Florida 
Museum  of  Natural  History,  personal 
communication,  1991).  Presently,  only 
two  small  populations  are  known  to 
survive — one  in  the  Sequatchie  River. 
Marion  County,  Termessee  (M.  Gordon, 
Tennessee  Technological  Univereity, 
and  S.  Ahlstedt,  Tennessee  Valley 
Authority,  personal  communications 
1991),  and  one  in  Limestone  Creek, 
Limestone  County,  Alabama 
(Thompson,  personal  communication. 
1991;  Gamer  1992).  Many  populations 
were  lost  when  much  of  the  'Tennesseo 
River  and  the  lower  reaches  of  its 
tributaries  were  impounded.  The 
general  deterioration  of  the  water 
quality  that  has  resulted  from  siltation 
and  oUier  pollutants  contributed  by  coa 
mining,  poor  land  use  practices  (e.f(.. 
lack  of  erosion  control,  improper 
application  of  pesticides,  etc.),  and 
waste  discharges  was  Ukely  responsible 
for  the  species'  further  decline.  These 
factors  continue  to  impact  the 
Sequatchie  River  and  Limestone  Creek 
populations. 

Both  existing  populations  inhabit 
short  river  reaches;  thus,  they  are  very 
vulnerable  to  extirpation  from 
accidental  toxic  chemical  spills. 
Additionally,  because  these  populations 
are  isolated,  their  long-term  genetic 
viability  is  questionable.  As  the 
Sequatchie  River  and  Limestone  Cree) 
are  isolated  by  impoundments  from 
other  Tennessee  River  tributaries, 
recolonization  of  any  extirpiated 
populations  would  be  unlikely  withou: 
human  intervention. 

Anthony's  riversnail  [Athearnia 
anthonp)  first  appeared  as  a  candidate 
species  (category  2)  on  May  22, 1984,  in 
the  Invertebrate  Notice  or  Review  (49  FR 
21664-21675).  This  taxon  was 
reclassified  from  category  2  to  category 
3B  on  January  6. 1989,  in  the  Animal 
Notice  of  Review  (54  FR  554-579).  Thfl 
reclassification  was  based  on 
information  that  Anthony's  riversnail 
was  not  a  distinct  species,  but  that  it 
was  instead  the  same  as  another 
category  2  species,  the  boulder  snail 
[Leptoxis  {=Atheamia)  crassa).  Gordoi 
(1991)  examined  juveniles  of  both 
species  and  concluded  that  the  two 
snails  are  distinct  species.  However,  ar 
the  boulder  snail  is  apparently  extinct 
(Bogan  and  Parmalee  1983,  Gordon 
1991),  recognition  of  the  snail  as  a 
separate  species  is  irrelevant. 

On  June  12, 1992.  the  Service  notifieo 
by  mail  (37  letters)  the  potentially 
afiected  Federal  and  State  agencies, 
local  governments,  and  interested 
individuals  within  the  species'  present 
range  that  a  status  review  of  the 
Anthony's  riversnail  was  being 
conducted.  Four  agencies  responded. 
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The  TanneMee  Oapaitmeiit  of 
EnvinnnMot  and  CooMrvatkin 
suppoftsd  proposiog  the  madat  tat 
listing.  The  Tenneawe  VaUey  Authority. 
U.S.  Soil  Conaervatioa  Servtea,  and 
Tennesaee  Sute  Planning  OI609 
reKKindad  to  the  notification  letter  but 
did  not  take  a  position  on  the  potential 
listing. 

On  October  27. 1992.  based  on 
available  information,  the  Service 
concluded  that  each  of  these  snails 
qualified  as  a  category  1  candidate 
species.  The  royal  snail  was  assigned  a 
listing  priority  of  5,  and  the  Anthony's 
riversnail  was  assigned  a  listing  priority 
of  2  (see  Federal  Kagirtar  for  September 
21. 1983.  (48  FR  43098)  for  a  discuaeion 
of  the  Service's  listing  priority  system). 


SoauaaryofFi 
^lecies 

Section  4(aKl)  of  the  Act  (16  U.S.C 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisifHM  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  list.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  descrifwd  in  secti(»i 
4(a)(1).  These  factors  and  their 
application  to  the  royal  snail    ' 
(Pyrgulopsis  (=Marstonia)  ogmoihaphe) 
and  Anthony's  riversnail  (Atheamia 
anthonyi)  are  as  follows: 

A.  Tne  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
royal  snail  is  known  from  only  two 
spring  runs  in  the  Sequatchie  River 
system  in  Marion  County,  Tennessee, 
and  has  never  been  found  outside  these 
areas.  This  extremely  limited 
distribution,  the  limited  amount  of 
occirpied  habitat,  the  ease  of 
accessibility,  and  the  species'  annual 
life  cycle  make  the  royal  snail  extremely 
vulnerable  to  extirpation.  Threats  to  the 
species  include  siltation;  road 
construction:  logging:  agricxiltural, 
municipal,  industrial,  and  mining 
runoff  (both  direct  and  from  subsurface 
flows);  cattle  grazing;  vandalism;  and 
pollution  from  trash  thrown  in  the 
springs.  Further,  timber  harvesting  for 
wood  chip  mills  proposed  for 
southeastern  Tennessee  and 
northeastern  Alabama  could  impact  this 
species. 

Anthony's  riversnail  was  once  rather 
widespread  in  the  Tennessee  River 
system.  (See  "Background"  section  for  a 
discussion  of  the  species'  historic 
range.)  Presently,  only  two  small 
populations  are  known  to  survive — one 
in  the  Seqiiatchie  River.  Marion  County, 
Teimessee  (Gordon  and  Ahlstedt. 
personal  commimications,  1991).  and 


one  in  Limestone  Qredc.  LinestoiM 
County.  Alabama  (Thompaon.  panonal 
communication.  1091;  Gamar  1992). 
Anthony's  rivennail  is  primarily  a 
big-river  wedee  that  was  bistorically 
asaodated  wrilh  shoal  areas  in  the  main 
stem  of  the  TsDnessee  River  and  the 
fower  reaches  of  some  of  its  tributaries. 
When  the  Tennessee  River 
impoundments  were  constructed,  most 
of  the  Tennessee  River's  riverine  habitat 
was  lost,  and  the  lower  reaches  of  its 
tributaries  were  also  inimdated. 
Populations  that  were  able  to  survive  in 
the  remaining,  limited  free-flowing 
habitat  were  ^iparantly  lost  due  the 
general  deterioration  of  water  quality 
that  has  resulted  from  siltation  and 
other  pollutants  contributed  by  coal 
mining,  poor  land  use  practices  (e.g.. 
lack  oferosion  control,  improper 
application  of  pestiddes,  etc.),  and 
waste  discharge  These  factors  continue 
to  impad  the  Sequatchie  River  and 
Limestone  Creek  populations. 
Additionally,  timber  harvesting  for 
wood  chip  mills  proposed  for 
southeastern  Tennessee  and 
northeastern  Alabama  could  impad  the 
spedes. 

B.  OveruUtxation  for  commercial, 
recreational.  Ktentific.  or  educatioaaJ 
purposes.  There  is  no  indication  that 
overutilization  has  been  a  problem  for 
the  royal  snail  or  Anthony'a  riversnail. 
The  spedfic  areas  inhabited  by  these 
species  are  presently  not  known  by  the 
genwal  public;  imtil  a  proposed  rule  is 
published,  they  will  Ukely  be  unaware 
of  the  presence  of  these  rare  snails.  If 
the  spedfic  areas  inhabited  by  these  two 
spedes  were  revealed,  it  would  be 
extremely  easy  for  vandals  to  seriously 
impad  them.  Thwefore,  the  present 
range  of  these  species  has  been 
described  only  in  general  terms. 
Although  sdentific  colleding  is  not 
presently  identified  as  a  threat  to  these 
spedes,  take  by  private  and  institutional 
colledors  could  pose  a  threat.  Federal 
protedica  could  help  to  minimize  the 
negative  impad  of  illegal  or 
inappropriate  take. 

C.  Disease  orpredation.  Although  the 
royal  snail  and  Anthony'a  riversnul  are 
consumed  by  predatory  animals,  there  is 
no  evidence  that  predation  or  disease 
are  serious  threats  to  the  spedes. 

D.  The  inadequacy  of  existing 
regulatory  mechanisnis.  The  State  of 
Tennessee  prohibits  taking  fish  and 
wildlife,  including  freshwater  snails,  for 
sdentific  purposes  without  a  State 
colleding  permit  However,  the  royal 
snail  and  Anthony's  riversnail  are 
generally  not  protected  from  other 
threats.  Federal  Usting  will  provide 
additional  protedion  for  these  spedes 
from  colledors  by  requiring  Federal 


endangarad  apedes  permits  to  take 
thasa  spedes  and  by  requiring  Federal 
agandaa  to  consult  with  the  Service 
when  pro}eds  they  fond,  authorixe,  or 
carry  out  may  adversely  affed  the 
spades. 

E.  Other  itatural  or  maamade  factors 
affecting  its  continued  existence. 
Because  the  royal  snail  is  presently 
restrided  to  two  small  spring  runs,  it  is 
very  vulnerable  to  extirpation  from 
acddental  toxic  chemical  spills:  and 
beouse  the  populations  are  physically 
isolated  frtmi  Mch  other,  recolonization 
of  any  extirpated  population  wrouid  not 
be  possible  without  numan 
intervention.  Additionally,  because 
natural  gene  flow  among  populations  is 
not  possible,  the  long-term  genetic 
viability  of  these  remaining,  isolated 
populations  is  questioneble. 

Both  existing  Anthony's  riversnail 
populatioos  imiabit  short  river  reaches; 
thus,  they  are  very  vulnerable  to 
extirpation  from  acddental  toxic 
chemical  spills.  Additionally,  because 
these  populations  are  isolated,  their 
long-term  genetic  viability  is 
questionable.  As  the  Sequatchie  River 
and  Limestone  Creek  are  isolated  by 
impoundments  fivm  other  Tennessee 
River  tributaries,  recolonization  of  any 
extirpated  populations  would  be 
unlikely  without  human  intervention. 

"The  Service  has  carefoUy  assessed  the 
best  sdentific  and  commercial 
information  available  regarding  the  past, 
present,  and  foture  threats  faced  by 
these  spedes  in  determining  to  propose 
these  rules.  Based  on  this  evaluation, 
the  preferred  action  is  to  Ust  the  royal 
snail  and  Anthony's  riversnail  as 
endangered  species.  The  royal  snail  is 
known  from  only  two  populations  in 
spring  runs  in  Marion  County, 
Tennessee.  Anthony's  riversnail  is 
currently  known  from  two  small 
populations— one  in  the  Sequatchie 
River,  Marion  County.  Tennessee,  and 
one  in  Limestone  Creek,  Limestone 
County,  Alabama.  These  snails  and  their 
habitat  have  been  and  continue  to  be 
threatened,  and  Anthony's  riversnail 
has  undergone  a  significant  range 
redudion.  Their  limited  distribution 
also  makes  them  very  vulnerable  to 
toxic  chemical  spills.  Because  of  their 
restricted  distributions  and  both  snails' 
vulnerability  to  extinction,  endangered 
status  appears  to  be  the  most 
appropriate  classification  for  these 
species.  (See  "Critical  Habitat"  section 
for  a  discussion  of  why  critical  habitat 
is  not  being  proposed  for  these  snails.) 

Critical  Habitat 

Sedion  4(a)(3)  of  the  Ad,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
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Secretary  designate  critical  habitat  at  the 
time  the  sp>ecie8  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 

Eirudent  when  one  or  both  of  the 
oUowing  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2)  the 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species,  as  both 
of  the  above  situations  are  applicable. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  |eopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  its  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  (See  "Available  Conservation 
Measures"  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  proposed  rule. 
Federal  emd  State  agencies  were  notified 
of  the  snails'  general  distribution,  and 
they  were  requested  to  provide  data  on 
proposed  Federal  actions  that  might 
adversely  affect  the  two  species.  No 
specific  projects  were  identified.  Should 
any  future  projects  be  proposed  in  areas 
inhabited  by  these  snails,  the  involved 
Federal  agency  will  already  have  the 
general  distributional  data  needed  to 
determine  if  the  species  may  be 
impacted  by  their  action;  if  needed, 
more  specific  distributional  information 
would  be  provided. 

The  Section  7  regulations  referenced 
above  provide  for  both  a  "jeopardy" 
standard,  based  on  the  listing  of  a 
species,  and  a  "destruction  or  adverse 
modification"  standard,  for  cases  where 
there  is  a  designation  of  critical  habitat. 
Each  of  the  snails  occupies  very 
restricted  stream  reaches,  making  their 
future  existence  highly  precarious.  Any 
significant  adverse  modification  or 
destruction  of  these  species'  habitat 
would  also  likely  jeopardize  their 
continued  existence.  Under  these 
conditions,  no  additional  protection  for 
the  species  would  accrue  fttjm  critical  * 
habitat  designation  that  would  not  also 
accrue  from  listing  the  species. 
Therefore,  when  Usted,  habitat 
protection  for  these  species  will  be 


accomplished  through  the  Section  7 
jeopardy  standard  and  Section  9 
prohibitions  against  take. 

In  addition,  oecause  these  species  are 
very  rare,  with  populations  restricted  to 
extremely  short  stream  reaches, 
unregulated  taking  for  any  purpose 
could  threaten  their  continued 
existence.  The  publication  of  critical 
habitat  maps  in  the  Federal  Register 
and  local  newspapers  and  any  other 
publicity  accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism,  especially 
during  the  often  controversial  critical 
habitat  designation  process  (see 
"Summary  of  Factors  Affecting  the 
Species"  section  for  a  further  discussion 
of  threats  to  these  sp>ecies  from  vandals). 
The  locations  of  populations  of  these 
species  have  consequently  been 
described  only  in  general  terms  in  this 
proposed  rule.  Precise  locality  data  is 
available  to  appropriate  Federal,  State, 
and  local  government  agencies  and 
individuals  from  the  Service  office 
described  in  the  "ADDRESSES"  section 
and  fitim  the  Service's  Cookeville  Field 
Office,  446  Neal  Street,  Cookeville, 
Tennessee  38501. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 


activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Service  notified  Federal  agencies 
that  could  have  programs  affecting  these 
species.  No  specific  proposed  Federal 
actions  were  identified  that  would 
likely  affect  the  species.  Federal 
activities  that  could  occur  and  impact 
the  species  include,  but  are  not  limited 
to,  the  carrying  out  or  the  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  wastewater  facility 
development,  pesticide  registration,  and 
road  and  bridge  construction.  It  has 
been  the  experience  of  the  Service, 
however,  that  nearly  all  section  7 
consultations  can  be  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  are  also  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect: 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  These  species  are  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
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concerned  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Ccunments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trad«.  or  other 
relevant  data  concerning  any  threat  (or  lack 
thereoO  to  the  royal  snail  or  Anthony's 
riversnail: 

(2)  The  location  of  any  additional 
populations  of  tba  royal  snail  or  Anthcmy's 
rivaitnail  and  the  reasons  why  any  habitat 
should  or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning  the 
range  and  distribution  of  these  species:  and 

(4)  Current  or  planned  activities  in  the 
sul^  area  and  their  possible  impacts  on  the 
royal  snail  or  Anthony's  rivennaiL; 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  Uie 
Service,  and  such  communications  may 
lead  to  final  regulations  that  diffisr  from 
this  proposal. 

The  Endangered  Spedes  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Sudb  requests  mtist  be  made  in  writing 
and  should  be  addressed  to  the  Field 
Supervisor,  Asheville  Field  Office,  U.S. 
Fish  and  WildliiiB  Service.  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 


National  Enviromnental  Polky  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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Author 

The  primary  authors  of  this  proposed 
rule  are  Mr.  ].  Allen  Ratzlaff  and  Mr. 
Richard  G.  Biggins  (see  "A00RE8SE8" 
section)  (704/665-1195.  Ext  229  and 
228.  respectively). 

List  of  Subjects  in  50  CFRPait  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Pn^KMed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.a  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  under  snails,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

f  17.11    Endangered  and  threatened 
wildlife. 
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■nd  Ptanis;  PrapoMd  Ruls  To  LM  tlw 
Ptanls  AywiM  Ninilwto  (Tens  Ayenw) 
snd  Ambfoeis  cheiranthifolta  (South 
TexM  Ambrooia)  m  Endangered 

AOCNCY:  Fish  and  Wildlife  Senrica. 
Interior.  j 

ACTMN:  Proposed  rule. 


r:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  the  plants 
AyeiUa  limitaris  (Texas  ayenia)  and 
i4in6rDSia  cheimnthifolia  (South  Texas 
ambrosia]  as  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C  1531  et  seq.). 
This  proposal,  if  made  final,  will 
implement  Federal  protection  provided 
by  the  Act  for  Texas  ayenia  ana  South 
Texas  ambrosia.  Critical  habitait  is  not 
being  proposed. 

Texas  ayenia  is  known  firom  a  single 
site  in  Hidalgo  County,  Texas.  South 
Texas  ambrosia  has  beoi  verified 
recently  from  seven  sites,  four  in  Nueces 
County  and  three  in  Klebsrg  Coimty, 
Texas.  These  species  are  threatened  by 
habitat  destruction  and  fragmmtation 
through  alteration  and  conversion  of 
native  plant  communities  to  agricultural 
fields,  improved  pastures,  and  urtMn 
areas.  They  are  also  threatened  with 
displacement  by  invasive  non-native 
grasses,  and  possible  vulnerability  from 
lowered  genetic  diversity  due  to  Uieir 
present  low  population  nxmibors. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  4, 
1993.  PubUc  hearing  requests  must  be 
received  by  September  20, 1993. 

AOORESSES:  Comments  and  materials 
concvning  this  proposal  should  be  sent 
to  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Field  Office,  c/o  Corpus  Christi  State 
University,  Campiis  Box  338, 6300 
Ocean  Drive,  Corpus  Christi,  Texas 
78412.  Comments  and  materials 
received  will  be  available  for  miblic 
inspection,  by  appointment,  during 
normal  business  hoiirs  at  the  above 
address. 

POM  RJHTNBI  ■rOIMIATIOIl  CONTACT: 
Angela  Brooks,  at  the  above  addrms 
(Teleidione  512/994-90(»}. 
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8WKEMPITAWY  WronMATlOW; 
Background 

Texas  ayenia,  a  member  of  the  cacao 
family,  was  first  collected  in  Hidalgo 
County,  Texas,  by  CG.  Pringle  in  1888. 
and  was  named  Nephropetalum  pringlei 
by  B.L.  Robinson  and  J.M.  Greenman  in 
1896.  In  1960,  Carmen  Cristobal  revised 
the  genus  Ayenia  and  described  Ayenia 
limitaris  as  a  new  species.  The 
previously  described  Nephropetalum 
pringlei  was  not  mentioned  in  the 
revision.  Prior  to  Crist6bal's  description 
of  Ayenia  limitaris  in  1960,  South  Texas 
specimens  of  this  species  had  been 
identified  as  A.  bertandieri,  a  spedes  of 
tropical  Mexico.  In  1986,  Laiuence  Dorr 
and  Lisa  Bamett  transferred 
Nephropetalum  pringlei  to  the  genus 
Ayenia  and  reduced  it  to  synonymy 
with  Ayenia  limitaris. 

Texas  ayenia  is  a  pubescent, 
suffirutescent  shrub  approximately  60- 
150  cm  (2-5  ft)  tall,  with  alternate, 
simple  leaves.  The  cordate-based  leaves 
are  approximately  8  cm  (3  in.)  long  and 
3.5  cm  (1.4  in.)  wide.  The  inflorescences 
are  axillary,  up  to  4  per  node,  with  each 
inflorescence  supporting  two  or  more 
perfect  flowers.  Flower  color  has  been 
reported  as  green,  pink,  or  cream.  The 
fruit  is  a  5-celled,  pubescent  capsule 
approximately  8  mm  (0.3  in.)  long,  vdth 
short,  ciirved  prickles  (Damude  and 
Poole  1990). 

Texas  ayenia  occurs  at  low  elevations 
in  dense  subtropical  woodland 
communities  that  are  found  on  alluvial 
sandy  clay-loam  soils  of  Rio  Grande 
floodplains  and  terraces.  Although  the 
present  population  occura  in  the  shaded 
understory  of  a  remnant  brush  tract, 
previous  collectora  have  found  the  plant 
in  openings  within  chaparral  and  along 
the  edges  of  thickets  (Correll  and 
Johnston  1979).  The  present  site  is  a 
Texas  Ebony-Anacua  [Pithocellobium 
flexicaule-Ehretia  anacua)  plant 
community  located  within  the  Arroyo 
Colorado  drainage.  This  area  was  once 
an  active  floodplain;  however,  the 
extent  to  which  past  flooding  affected 
Texas  ayenia  is  imknown. 

The  Texas  Ebony-Anacua  plant 
commimity  once  covered  much  of  the 
Rio  Grande  delta.  The  community 
occura  on  well  drained,  but  heavy,  soils 
on  riparian  terraces  (Diamond  1990). 
The  canopy  cover  in  this  climax 
community  type  is  close  to  95  percent 
(Damude  and  Poole  1990).  Associated 
species  within  the  community  include 
la  coma  {Bumelia  celastrina),  brasil 
[Condalia  hookeri),  granjeno  [Celtis 
pallida),  and  snake-eyes 
{Phaulothamnus  spinescens).  The  Texas 
Eb<my-Anaaia  community  grades  into 
the- Texas  Ebony-Snake-eyes  community 


in  the  drier  portions  of  the  woodland 
habitat  (Diamond  1990).  Both  plant 
commimities  have  been  reduced  to 
discontinuous  fragments,  often 
surrounded  by  agricultural  fields, 
pastures,  or  urban  development,  and 
now  cover  less  than  5  percent  of  their 
original  area  (Jahrsdoerfer  and  Leslie 
1988). 

Texas  ayenia  occurred  historically  in 
Cameron  and  Hidalgo  counties  in  the 
U.S.,  and  the  states  of  Coahuila,  Nuevo 
Leon,  and  Tamaulipas  in  Mexico.  The 
only  recent  collection  in  Mexico  was 
from  a  Tamaulipan  population  in  1981; 
however,  the  present  status  of  this 
population  is  imknown  (Damude  and 
Poole  1990).  Texas  ayenia  has  not  been 
relocated  at  any  of  the  historic  Cameroi 
County  locations  since  the  early  1960's. 
The  status  report  by  Damude  and  Poole 
(1990)  noted  an  observation  in  1988  of 
six  spindly  individuals  at  the  Hidalgo 
County  site.  The  following  year  this 
population  was  noted  as  ^ing  reduced 
to  one  individual.  Searches  were 
xmdertaken  in  1990  and  1991  by  a 
number  of  personnel  from  the  Service 
and  the  Texas  Parks  and  Wildlife 
Department;  however,  no  Texas  ayenia 
individuals  were  relocated.  In  1992,  Jim 
Everitt  of  the  U.S.  Department  of 
Aericultiire  and  Service  personnel 
relocated  the  remaining  individual  at 
the  Hidalgo  County  site.  This  location 
on  private  property  is  the  only  recently 
verified  site  for  the  species. 

South  Texas  ambrosia  was  first 
collected  in  San  Fernando,  Tamaulipas, 
Mexico,  by  Luis  Berlandier  in  1835,  and 
was  named  Ambrosia  cheiranthifolia  by 
A.  Gray  in  1859.  The  first  U.S. 
collection  was  made  in  1932  by  Robert 
Runyon  from  an  area  near  Barieda  (now 
Russelltown)  in  Cameron  County,  Texas 
(Turner  1983). 

South  Texas  ambrosia,  a  member  of 
the  aster  family,  is  a  herbaceous,  erect, 
silvery  to  grayish-green,  rhizomatous 
perennial,  10-30  cm  (0.3-1.0  ft)  tall.  Its 
simple  leaves  are  usually  opposite  on 
the  lower  portion  of  the  plant  and 
alternate  above.  The  male  flower  heads 
are  arranged  in  inconspicuous  terminal 
racemes  5-10  cm  (2-4  in.)  long.  The 
female  flower  heads  are  in  small 
dustws  in  the  leaf  axils  just  below  the 
male  racemes  (Turner  1983).  Due  to  its 
rhizomatous  growth,  a  single  plant  may 
be  represented  by  himdreds  of  clonal 
stems. 

South  Texas  ambrosia  grows  at  low 
elevations  in  open  prairies  and  savannas 
of  South  Texas  on  soils  varying  from 
clay-loams  to  sandy-loams.  Much  of  the 
original  native  habitat  for  South  Texas 
ambrosia  has  been  converted  to 
agriailtiual  fields,  improved  pastures, 
or  urban  areas.  Many  savanna  areas 
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have  been  cleared  and  planted  to  non- 
native  grasses,  such  as  buffelgrass 
{Cenchrus  ciliaris),  which  outcompete 
the  native  vegetation.  South  Texas 
ambrosia  does  not  appear  to  survive 
plowing,  blading,  or  disking.  Other 
potential  prairie  habitat  may  now  be 
invaded  by  thorny  shrub  and  tree 
species  as  a  result  of  fire  suppression  or 
overgrazing.  Associated  native  grasses 
found  at  the  existing  sites  include  Texas 
grama  (Bouteloua  rigidiseta),  buffalo 
grass  {Buchloe  dactyloides),  Texas 
speargrass  [Stipa  leucotticha),  and 
tobosa  [Hilaria  mutica).  Invading  non-  - 
native  grasses  found  at  the  sites  include 
bu%Igrass,  King  Ranch  bluestem 
[Bothriochloa  ischaemunt  var. 
songarica).  bermuda  grass  (Cynodon 
dactylon),  and  St.  Augustine  grass 
(Stenotaphrum  secundatum)  (U.S.  Fish 
and  Wildlife  Service  1988).  Associated 
native  woody  species  found  scattered 
throughout  the  existing  sites  include 
mesquite  [Pmsopis  glandulosa), 
huisache  [Acacia  smallii),  huisachillo 
[Acacia  schaffneri),  brasil  (Condalia 
bookeri],  granjeno  [Celtis  pallida],  and 
lotebush  [Zizjphus  obtusifolia). 

Historically,  South  Texas  ambrosia 
occurred  in  Cameron,  Jim  Wells, 
Kleberg,  and  Nueces  coimties  in  South 
Texas,  and  the  state  of  Tamaulipas  in 
Mexico.  The  current  status  of  any 
Mexican  populations  is  unknown.  The 
historic  populations  in  Cameron  and 
Jim  Wells  counties  have  not  been 
relocated.  Only  one  location  noted  in 
the  status  report  (Turner  1983)  is  known 
to  still  be  extant.  Three  populations,  two 
in  Nueces  County,  and  one  in  Kleberg 
County,  were  discovered  by  Ruth 
O'Brien  (Corpus  Christi  State 
University,  Corpus  Christi,  Texas,  pers. 
comm.  1993).  Two  Nueces  County 
populations  were  discovered  in  1992 
and  1993  by  William  Carr  (Texas  Parks 
and  Wildlife  Department,  Austin.  Texas, 
pers.  comm.  1993).  The  extant 
populations  occur  on  private  land, 
highway  and  railroad  rights-of-way,  and 
the  Kingsville  Naval  Air  Station.  Four 
known  locations  for  South  Texas 
ambrosia,  one  extirpated  and  three 
extant,  also  support  the  endangered 
slender  rush-pea  [Hoffmannseggia 
tenella),  which  was  federally  listed  as 
endangered  (50  CFR  45624;  November 
1, 1985)  because  of  threats  similar  to 
.those  affecting  South  Texas  ambrosia. 

Federal  action  involving  these  species 
began  with  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be. 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress 
on  January  9. 1975.  On  July  1, 1975,  the 


Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823) 
accepting  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  of  the  Act,  now  section 
4(b)(3)(A),  and  of  its  intention  thereby  to 
review  the  status  of  the  plants  named 
therein.  Ambrosia  cheimnthifolia  was 
included  as  endangered,  and  Ayenia 
limitaris,  then  under  the  name 
Nephropetalum  pringlei,  was  included 
as  extinct  in  the  Smithsonian  report  and 
Service  notice. 

On  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered. 
Ambrosia  cheimnthifolia  was  included 
in  the  June  16, 1976,  proposal. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn,  althougli  a  one 
year  grace  period  was  given  to  proposals 
already  over  two  years  old.  In  the 
December  10. 1979,  Federal  Register  (44 
FR  70796),  the  Service  published  a 
notice  withdrawing  the  June  16, 1976 
proposal,  along  with  four  other 
proposals  which  had  expired. 

A  list  of  plants  under  review  for 
listing  as  endangered  or  threatened 
species  was  published  in  the  December 
15. 1980,  Federal  Register  (45  FR 
82523).  Ambrosia  cheiranthifclia  was 
included  in  Category  2  of  the  candidate 
list  and  Nephropetalum  pringlei  was 
included  in  Category  1*.  Category  2 
candidate  species  are  those  for  which 
available  information  indicates  Usting  as 
endangered  or  threatened  may  be 
appropriate,  but  for  which  substantial 
data  are  not  currently  available  to 
support  the  immediate  preparation  of 
proposed  rules.  Category  1  candidate 
species  are  those  for  which  the  Service 
currently  has  on  file  substantial 
biological  information  to  support  the 
appropriateness  of  proposing  to  list 
them  as  endangered  or  threatened 
species,  but  the  immediate  publication 
of  proposed  rules  is  precluded  by  work 
on  other  listing  actions  of  higher 
priority.  Category  1*  species  also 
include  those  whose  status  in  the  recent 
past  is  known  to  support  listing,  but  that 
may  have  already  become  extinct. 

Section  4(b)(3KB)  of  the  Act,  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  to  the  Act  hirther 
requires  that  all  peU^ons  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date. 
Because  the  1975  Smithsonian  report 
was  accepted  as  a  petition,  all  of  the 
plants  contained  therein,  including 
Nephropetalum  pringlei  [-Ayenia 


limitaris)  and  Ambrosia  cheimnthifolia, 
were  treated  as  being  newly  petitioned 
on  October  13, 1982.  In  eadi  year  from 
1983  through  1992,  the  Service  found 
that  the  petitioned  action  was 
warranted,  but  listing  of  Ayenia 
limitaris  and  Ambmsia  cheimnthifolia 
was  precluded  by  other  listing  actions  of 
higher  priority,  and  that  additional  data 
on  vulnerability  ai)d  threats  were  still 
being  gathered. 

A  status  report  on  South  Texas 
ambrosia  was  completed  May  20, 1083 
(Turner  1983).  This  report  provided 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  a  proposed  rule  to  list 
South  Texas  ambrosia  as  endangered. 

Notices  revising  the  1980  list  of  plants 
under  review  for  listing  as  endangered 
or  threatened  species  were  published  in 
the  Federal  Register  on  September  27, 
1985  (50  FR  39G26).  and  February  21, 
1990  (55  FR  6184).  Nephropetalum 
pringlei  [=^ Ayenia  limitaris)  was 
included  in  Category  2  and  Ambmsia 
cheirantbi folia  was  included  in 
Category  1  of  these  notices. 

A  status  report  on  Texas  ayenia  was 
completed  December  1. 1990  (Damude 
and  Poole  1990).  This  report  provided 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  a  proposed  rule  to  list 
Texas  ayenia  as  endangered. 

Summary  of  Factora  Afibcting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations  (SO  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  based  on  the  best 
scientific  and  commercial  information 
available  regarding  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Ayenia  limitaris  Cristobal  (Texas  ayenia) 
and  Ambmsia  cheimnthifolia  Gray 
(South  Texas  ambrosia)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  destruction  is  the  primary 
threat  to  Texas  ayenia  and  South  Texas 
ambrosia.  The  past  and  current  practice 
of  converting  native  South  Texas  brush 
and  woodlands  to  agricultural  fields, 
improved  pastures,  and  urban  areas,  or 
clearing  brush  and  woodlands  for  urban 
water  development  or  flood  control  has 
destroyed  95  percent  of  this  native 
vegetation  (Janrsdoerfer  and  Leslie 
1988).  Most  native  Texas  Gulf  Coast 
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pnirias  have  been  cnnwted  to 
aaricuhuiel  tMd»  or  iaprared  pastuiee. 
"ne  amount  of  convatsiaa  of  these  plant 
coBuaanities  in  Maodoo  is  similar 
thouqgh  not  quantified.  Hie  remaining 
remnant  native  prairie,  brush,  and 
vroodland  tracts  are  oftao  surrounded  by 
agricultural  fields,  pasturss,  or  urban 
cbrelopmoit.  Tbeae  modified  habitats 
poae  potential  threats  to  the  native  areas 
through  agricultural  chemical  drift  from 
aerial  spva3ring,  chemical  runoff 
followring  rains,  invasion  (tf  non-native 
grsssas  such  ss  buffolgrass.  guineagrass 
[Panicum  maximum).  King  Ranch 
bluestem.  and  Angleton  blueetem 
[IXchanthium  aristatum),  and  trampling 
and  possible  collection  pfsssures  due  to 
easy  accsssilrility  from  nearby  urban 
arses.  Hie  few  remaining  populations  of 
thsee  species  are  vulnerwle  to 
extinction  if  any  of  their  remaining 
habitat  is  modified. 

Evan  roedside  remnants  of  native 
vegetstion  in  South  Texas  are  often 
blMed.  or  plowred  and  seeded  with 
exotic  grasses  such  as  bufiislgrass  and 
King  Ranch  bluestem.  Herbicides  are 
often  ussd  to  control  vegetation  around 
signs,  guard  rails,  and  bridge  abutments, 
and  to  kill  shrubby  vegetation 
encroeching  on  the  right-of-way.  Due  to 
the  rarity  of  Texas  sjrenis  snd  South 
Texas  smfarosia,  the  likelihood  of  their 
being  directly  impected  by  roedway 
maintenance  is  small,  but  almost  any 
impact  could  lead  to  the  extinction  of 
either  species. 

B.  Overutilixation  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

No  commercial  trade  is  known  to 
exist  for  either  of  these  species; 
hoieevar,  the  potential  exists  for 
vandalism  snd  collection.  Listing  these 
spedes,  with  the  resulting  publicity, 
will  hi^Hght  their  rarity  and  may 
increese  their  attractiveness  to  some 
collectors.  Excessive  recreational  or 
scientific  xise  is  not  known  or 
sntidpated  for  either  species. 

C.  Disease  or  Predation 

Although  the  Texas  ayenia  population 
has  shown  no  evidence  of  disease  or 

Sredatioo,  Cristobal  (1960)  notes  the 
oral  buds  of  Ayenia  species  are  often 
deformed  by  Hymenofrteran  larvae. 
Cristobal  also  notes  Ayenia  fruits  can  be 
deformed  by  Dipteran  larvae  Uius 
inhibiting  seed  release.  No  evidence  of 
grazing  or  browsing  has  been  observed 
rar  Texas  syenia. 

No  threets  of  disease  or  predaticm  are 
known  for  South  Texas  ambrosia: 
however,  damage  to  stems  and  riiizomes 
is  possible  in  situations  of  severe 
trampling  or  grazing. 


D.  The  Inadequacy  of  Existing 
Regulattuy  hiechanisms 

Presently,  neither  species  is  protected 
by  Federal  or  state  law. 

E.  Other  Natural  or  kkuunade  Factors 
Affecting  Its  Continued  Existence 

With  only  one  known  verified 
population,  Texas  ayenia  may  have  low 
genetic  variability,  which  could  limit  its 
ability  to  adapt  to  environmental 
changea.  It  is  unknown  whether  past 
flooding  created  or  maintained  habitat 
for  Texas  ayenia.  However,  since  the 
present  popiilation  occurs  within  a 
previously  active  drainage  of  the  Arroyo 
Colorado  (Damude  and  Poole  1990).  a 
flood  could  negatively  impact  the 
species.  Observers  have  noted  that  the 
population  declined  during  the  recent 
drought  in  the  Lower  Rio  Grande  Valley 
(J.  Everitt.  U.S.D.A.  Agricultural 
Research  Station,  Weslaco,  Texas,  pars, 
comm.  1992).  The  extreme  rareness  of 
this  species  makes  it  vulnerable  to 
extinction  from  any  number  of  chance 
events. 

South  Texas  ambrosia  may  also  be 
vulnerable  to  extinction  due  to  lowered 
genetic  variabiUty.  Populations  are 
clonal,  so  despite  having  many  stems, 
the  populations  may  actually  represent 
very  few  genetically  different 
indiividuids.  It  has  been  noted  that 
species  like  South  Texas  ambrosia  that 
were  once  more  widespread,  but  are 
now  reduced  to  low  numbers,  may  be 
more  vulnerable  to  the  detrimental 
effiects  of  lowered  genetic  diversity  than 
species  that  were  always  rare  (Huenneke 
1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Texas  ayenia 
and  South  Texas  ambrosia  as 
endangered.  The  status  of  endangered  is 
appropriate  because  of  these  species' 
limited  distribution,  low  population 
numbers,  and  imminent  threats  of 
habitat  destruction. 

CriUcal  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  Pursuant  to 
50  CFR  424.12(a)(1).  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  criticd  habitat  can  be 


expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species. 
As  discuued  \mder  Factor  B  in  the 
"Summary  of  Factors  Afiiscting  the 
Species"  section  of  this  rule,  Texas 
ayenia  and  South  Texas  ambrosia  are 
potentially  threatened  by  taking  or 
vandalism.  These  activities  are  difficult 
to  enforce  against  snd  are  only  regulated 
by  the  Act  with  respect  to  plants  in 
cases  of  (1)  removal  and  reduction  to 
possession  of  listed  plants  from  lands 
under  Federal  jurisdiction,  or  their 
malicious  damage  or  destruction  on 
such  lands:  and  (2)  removal,  cutting, 
digging  up,  or  damaging  or  destroying  in 
knowing  violation  of  any  state  law  or 
regulation,  including  state  criminal 
tre8p>ass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  Texas  ayenia  and  South 
Texas  ambrosia  more  vulnerable  to 
collecting  or  vandalism  and  increase 
enforcement  problems.  All  involved 
parties  and  principal  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  the  habitat  of 
these  species.  Protection  of  the  habitat 
for  these  species  will  be  addressed 
through  the  recovery  process  and 
throiigh  the  section  7  jeopardy  standard. 
Therefore,  it  would  not  now  be  prudent 
to  determine  critical  habitat  for  Texas 
ayenia  and  South  Texas  ambrosia. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  Usted  as  endangered  or 
threatened  uinder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acqmsition 
and  cooperation  with  the  states  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  writh  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  infcwmally  with  the 
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Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 

Eroposed  critical  habitat.  If  a  species  is 
sted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Some  Federal  actions  that  may  affect 
Texas  ayenia  or  South  Texas  ambrosia 
include  brush  clearing  for  flood  control 
by  the  International  Boundary  and 
Water  Commission,  management 
recommendations  to  landowners  by  the 
Soil  Conservation  Service  for  activities 
funded  by  the  Agricultural  Stabilization 
and  Conservation  Service,  and 
agricultural  pesticide  registration  by  the 
Environmental  Protection  Agency. 
Additionally,  a  population  of  South 
Texas  ambrosia  occurs  on  Kingsville 
Naval  Air  Station  and  may  be  affected 
by  maintenance  or  construction 
activities  at  this  facility. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  set  forth  a  series  of  ' 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jiirisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amencknents  (Pub.  L.  100-478)  to  the 
Act  prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 

Elants  in  knowing  violation  of  any  state 
iw  or  regulation,  including  state 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  state  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances. 


It  is  anticipated  that  few  trade  permits 
%vould  ever  be  sought  or  issued  because 
these  species  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
WildUfe  Service,  4401  N.  Fairfax  Drive, 
room  420C,  Arlington,  Virginia  22203 
(703/358-2104). 

PnbUc  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  Tlie  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  s]}ecies. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  final  regulations  that  differ  from 
this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received  by 
45  days  from  the  date  of  publication  of 
the  proposal  in  the  Federal  Registnr. 
Sudi  requests  must  be  made  in  writfiig 
and  addressed  to  Field  Supervisor  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9^ 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h)  by 
adding  the  following,  in  alphalwticai  order 
under  the  plant  femilies  indicated,  to  the  List 
of  Endangered  and  Threatened  Plants: 

f  17.12    Endangered  and  tttreelened  plants. 
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Status  for  Four  Planis  and  PropoMd 
ThfMianad  Slaluafor  Four  Planla 
From  Vamai  Pools  In  ttM  CanMI  VaUay 
ofCaNtomls 

agency:  Fish  and  Wildlife  Service. 
Interior.  ; 

ACTION:  Propofed  rule.  ! 


r:  The  Fish  and  Wildlife  Service 
(Service)  proposec  to  list  OrcuUia 
inaeaucdis  (San  Joaquin  Valley  Orcutt 
grass),  OrcutUa  pilosa  (hairy  Orcutt 
grass).  Orcuttja  viscida  (SaCTsmento 
Orcutt  grass),  and  Tuctoria  greenei 
((keen's  tuctoria)  as  endangered  and 
CasUUeia  campesUis  ssp.  succulenta 
(fleshy  owl'sKUover),  Cnamaesyce 
hoaveri  (Hoover's  ^)uigB).  Neostapfia 
colusana  (Colusa  grass),  and  Orcuttia 
tenuis  (slender  Orcutt  grass)  as 
threatened  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
These  species  grow  in  the  basins  and 
margins  of  vernal  pools  of  the  Central 
Valley  of  California.  Habitat  loss  and 
degradation  due  to  urbanization, 
agricultiual  land  conversion,  livestock 
o>wgiaiing.  off-highway  vehicle  use, 
flood  control  projects,  bdghway  projects, 
landfills,  and  competition  from  weedy 
nonnative  plants  imperil  the  continued 
existence  of  these  spedes.  This 
proposal,  if  made  final,  would  extend 


the  Act's  protection  to  these  plants.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  pK^MMal. 
OATtt:  Comments  from  all  interested 
parties  must  be  received  by  November  3. 
1993.  PubUc  hearing  requests  must  be 
received  by  September  20. 1993. 
A00RCS8E8:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Field 
Office,  2800  Cottage  Way.  room  E-1803. 
Sacramento,  California  9582S-1846. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  above  i^dress. 
FOR  RjmNER  ■rOWMATION  CONTACT: 
Ken  Fuller  at  the  above  address  or  at 
916-978-4866. 

SWfLEMDirAflV  MRMMATKM: 

Background 

Vernal  poob  in  the  Central  Valley  of 
California  were  a  common  and 
widespread  feature  in  pre-Eim>pean 
times  (Holland  and  Jain  1977).  Holland 
(1978  and  in  lia..  September  18. 1992) 
estimated  that  uihanization  and  other 
factors  have  eliminated  up  to  90  percent 
of  the  vernal  pools  in  the  Central  Valley. 
Since  the  plants  discussed  herein  grow 
only  in  vernal  pools  in  California,  they 
have  experienced  minor  to  major 
population  reductions  via  the  loss  of 
vernal  pool  habitat  throughout  their 
respective  ranges.  California  vernal 
pools  are  generally  small,  seasonally 
aquatic  ecosystems  that  are  iniudated 
in  the  winter  and  dry  slowly  in  the 
spring  and  summer.  Cyclical  wetting 
and  drying  create  an  \musual  ecological 
situation  supporting  a  unique  biota. 
Many  plants  and  animals  are 
specifically  adapted  to  this  environment 


and  cannot  survive  outside  these 
temporary  pools. 

The  Central  Valley  of  California 
consists  of  the  Sacramento  Valley  in  the 
north  and  the  San  Joaquin  Valley  in  the 
southern  half  of  the  State.  Within  the 
Central  Valley,  vernal  pools  are  found  in 
four  physiographic  settings,  each 
possessing  an  impervious  soil  layer 
relatively  close  to  the  surface.  These 
four  settings  include  high  terraces  with 
iron-silicate  or  volcanic  substrates,  old 
alluvial  terraces,  basin  rims  with 
*claypan  soils,  and  low  valley  terraces 
supporting  silica-caiixmate  hardpans. 
Vernal  pool  habitats  and  the  eight  plants 
discussed  herein  are  found  over  a  very 
limited,  discontinuous.  frBgmented  area 
within  the  Central  Valley. 

Orcuttia,  Neostapfia,  and  Tuctoria  are 
the  three  genera  of  the  grass  tribe 
Orcuttieae,  within  the  subfamily 
Chloridoidae,  in  the  grass  family 
(Poaceae).  All  three  genera  consist  of 
small-statured  annual  grasses  that 
produces  a  visdd  (sticky),  odoriferous, 
acid-tasting  exudate  and  are  covered 
with  small  glandular  haire.  Plants 
typically  have  few  to  many  slender 
stems  terminating  in  a  spike-like 
inflorescence.  The  leaves  lack  ligules 
(small  membranous  flaps  at  the  base  of  ' 
the  leaf  blade),  and  little  or  no 
distinction  exists  between  the  leaf  blade 
and  the  leaf  sheath.  Members  of  Orcuttia 
have  long,  thin,  floating,  juvenile  leaves, 
two  vertical  rows  of  ranks  of  spikelets 
on  the  axis  of  the  inflorescence,  and 
five-toothed  lemmas  (the  lower  bract 
enclosing  the  grass  floret).  Spikelets  are 
retained  when  the  plants  mature. 
Membera  of  Neostapfia  lack  the  ribbon- 
like, juvenile  leaves  of  the  Orcuttia 
species.  In  addition,  spikelets  are 
spirally  arranged  on  the  axis  of  the 
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inflorescoice  and  have  entire 
(undivided)  lemmas.  Thece  plants  do 
not  retain  their  spikelets  when  mattrra. 
Members  of  Tuctmia  also  lack  ribbon- 
like, juvenile  leaves.  Spikelets  are 
spirally  arranged  on  the  axis  of  the 
inflorescence,  and  lemmas  are  entire  or 
finely  toothed.  Tuctoria  retains  its 
spikelets  when  mature. 

Neostapfia  colusana.  (Colusa  grass)  is 
a  robust,  tufted  annual  that  grows  7  to 
30  centimeters  (cm)  (3  to  12  inches  (in)) 
in  height.  The  stems  are  decumbent 
toward  the  base  with  the  upper  noition 
erect  and  terminating  in  spike-liKe 
inflorescences  that  are  cylindrical, 
dense,  and  resemble  small  ears  of  com. 
Because  of  its  unique  inflorescence,  this 
species  is  not  easily  confused  with  any 
others. 

Burtt-Davy  (1898)  collected  and  first 
described  Neostapfia  colusana  as  a 
member  of  the  genus  Stapfia.  However, 
since  the  name  Stapfia  was  already  used 
pending  subsequent  revisions,  Burtt- 
Davy  (1899)  later  renamed  this  genus 
Neostapfia.  Shortly  thereafter,  Scribner 
(1899)  submerged  Neostapfia  within  the 
genus  Anthochloa.  Hoover  (1940) 
placed  this  species  in  the  resurrected 
monotypic  gentis  Neostaphia. 
Neostaphia  colusana  has  been 
extirpated  firom  its  type  locality  in 
Colusa  County.  Five  occurrences  in 
Merced  and  Stanislaus  Counties  have 
been  lost  as  vnH  The  36  remaining 
occurrences  are  concentrated  along  a 
200-kilometer  (km)  (98-nule)  stretch  of 
the  eastern  edge  of  the  San  Joaqmn 
Valley  in  Stanislaus  and  Merowl 
Counties.  One  disjunct  population 
exists  in  Solano  Osunty  in  the 
Sacramento  Valley.  All  populations 
exist  on  private  lands.  In  addition  to  the 
population  on  The  Nature 
Conservancy's  (TNC)  ^pson  Prairie 
Preserve  in  Solano  CtHinty,  this  plant  is 
afforded  some  protectitm  via  a  970- 
hectare  (ha)  (2,400-acre)  conservation 
easement  purchased  by  TNC  at  the 
Flying  M  Ranch  in  Merced  County. 

OrcutUa  inaequalis,  (San  Joaqum 
Valley  Orcutt  grass)  is  a  tufted  annual 
that  reaches  5  to  15  cm  (2  to  6  in)  in 
height  The  grayish,  pilose  (bearing  soft, 
strai^t  hain)  plants  have  several 
spreading  to  erect  stems,  each 
terminating  in  a  spike-like 
inflowcanoe.  At  maturity,  the  spikelets 
of  the  plant  are  aggregated  into  a  dense, 
hat-shaped  duster,  which  separates 
them  from  other  members  of  the  genus 
OrcutUa.  Additionally,  the  lemmas  are 
deeply  cleft  into  five  prraninent  teeth, 
which  may  be  sharp-pointed  or  have 
awns  that  are  up  to  0.5  millimeter  (nun) 
(0.2  in)  kmg.  The  middle  tooth  is 
conspicuously  linger  than  the  four 
laterals.  Onuttia  inadequalis  does  not 


occtir  with  any  other  species  of 
Ocnittia.  Hw  species  most  closely 
resembles  O.  califomica  and  O.  viscida. 
The  former  does  not  have  the  long 
central  lemma  tooth  and  lacks  the 
gravish  appearance:  whereas,  the 
spikelets  of  the  latter  are  more 
congested  toward  the  apex  of  the 
inflorescence,  but  not  as  much  as  in  O. 
inaeaualis.  Orcuttia  inaequalis  also  has 
smaller  lemmas,  noncurving  lemma 
teeth,  and  smaller  seeds.  Orcuttia 
inaequalis  grows  with  Neostapfia 
colusana  at  five  sites  in  the  San  )oaquin 
VaUey. 

Klyver  first  collected  and  identified 
O.  inaequalis  as  Orcuttia  califomica 
near  Lane's  Brid^  in  Fresno  County  in 
1927  (Klyver  1931).  Hoover  (1936a) 
described  O.  inadqualis  as  a  distinct 
species,  but  reduced  it  to  varietal  status 
under  O.  califomica  in  1941  (Hoover 
1941).  Reeder  (1982)  determined  O. 
inaequalis  to  be  a  distinct  species  based 
on  seed  proteins,  chromosome  numbers, 
and  other  morphological  characteristics. 
Orcuttia  inaequalis  has  12  occurrences, 
mostly  in  the  southeastern  San  Joaquin 
Valley  in  Fresno,  Merced,  and  Madera 
Counties,  over  a  79-km  (36-mile)  range. 
Only  one  population  is  on  Federal  land, 
managed  by  the  Bureeu  of  Land 
Management  (Bureau),  while  the 
remaining  11  populations  are  fo\md  on 
private  lands.  Three  populations  of  O. 
inaequalis  are  protected  by  a 
conservation  easement  with  TNC  at  the 
Flying  M  Ranch  in  Merced  County. 

Orcuttia  pilosa  (hairy  Orcutt  grass)  is 
a  denaely-tufted,  usually  densely-pilose 
annual  reaching  about  5  to  20  cm  (2  to 
8  in)  in  height.  The  stems  are  erect  or 
decumbent  at  the  base.  The 
inflorescence  is  spike-like  and  rather 
elognate,  with  the  spiUets  remote  on  the 
axis  below  and  usually  strongly 
congested  above.  The  equal-length 
lemmas  are  deeply  cleft  into  fine  teeth 
that  are  sharp>-pointed  or  shori-awned. 
Orcuttia  pilosa  and  O.  tenuis  grow 
together  over  a  portion  of  their 
respective  ranges  but  are  reedily 
distinguished,  as  the  stems  of  O.  pilosa 
are  simple,  tiller  freely  from  the  base 
and  never  branch  from  the  upper  nodes. 
Additionally,  the  spikelets  of  O.  pilosa 
are  strongly  congested  at  the  apex  of  the 
infloraaceDce  and  the  stems  and  leaves 
are  laigw.  Orcuttia  pilosa  occurs 
infrequently  with  Tuctoria  greenei  but 
these  two  grasses  can  be  readily 
distingui^ed. 

Hoover  collected  O.  pilosa  in  1938 
bom  a  single  locality  in  eastern 
Stanislaus  Coimty,  at  the  time 
considering  this  material  to  be  a  more 
robust  form  of  O.  tenuis.  He  used  one  of 
these  spedraens  as  the  type  for  a  new 
species.  O.  pilosa.  which  he  described 


after  examining  additional  collections 
from  Merced  and  Madera  Counties 
(Hoover  1941).  Orcuttia  pilosa  occurs 
along  a  490-km  (223-mile)  stretch  on  the 
eastern  margin  of  the  San  Joaquin  and 
Sacramento  Valleys  from  Tehama 
County  south  to  Stanislaus  County  and 
through  Merced  and  Mariposa  Counties. 
Previously,  30  occurrences  of  O.  pilosa 
were  known,  although  this  number  has 
been  reduced  to  19  extant  populations,  - 
all  occurring  on  private  lands.  Of  thaae 
19  extant  populations,  only  6 
occurrences  are  considered  to  be  stable 
(Stone  et  al.  1988).  In  recent  years,  the 
once  widespread  plant  has  become 
extirpated  in  Merced  County,  and  has 
been  reduced  to  only  four  populations 
in  Stanislaus  and  Madera  Counties.  Ten 
populations  occur  in  Tehama  County, 
four  of  which  are  located  on  TNC's  Vina 
Plains  Preserve.  However,  only  one  of, 
these  sites  is  excluded  from  an 
agreement  allowing  continued  cattle 
grazing  by  the  previous  landowner 
(Stone  et  al.  1988). 

Orcuttia  viscida  (Sacramento  Orcutt 
grass)  is  a  densely  tufted,  pilose  annual 
that  reaches  2  to  10  cm  (1  to  4  in)  in 
height.  The  erect  stems  terminate  in 
spike-hke  inflorescences  that  are 
congested  at  the  apex.  The  plants  are 
viscid  even  when  young  and  more  so  at 
maturity.  Orcuttia  viscida  develops  five- 
toothed  lemmas  6  to  7  mm  (0.24  to  0.28 
in)  long  with^the  middle  tooth 
conspicuously  longer  than  the  four 
laterals.  The  lemma  teeth  curve  outward 
at  maturity,  giving  the  inflorescence  a 
distinct  bristly  appearance.  Although  O. 
viscida  is  geographically  isolated  from 
all  other  congenera,  it  most  closely 
resembles  O.  inaequalis.  but  can  be 
separated  as  described  above  under  the 
discussion  of  O.  inaequalis. 

Hoover  collected  O.  viscida  in  1941 
from  a  vernal  pool  near  Folsom  in 
Sacramento  County  and  described  it  as 
a  variety  of  O.  Califomica  (Hoover 
1941).  Reeder  (1960)  elevated  O.  viscida 
to  specific  status  based  on  differences  in 
chromosome  number,  seed  size,  and 
other  morphological  characteristics 
(Reeder  1982).  Orcuttia  viscida  has  the 
narrowest  range  of  the  eight  species 
proposed  for  Usting  herein.  It  occurs 
within  a  350  square  Km  (135  square  mi) 
area  in  eastern  Sacramento  County. 
Only  40  km  (18  mi)  separates  the 
northern  from  the  southernmost 
population.  Two  of  the  nine  kno%vn 
populations  of  O.  viscida  have  been 
extirpated.  Presently,  three  populati(»is 
are  found  on  private  lands  and  four  are 
located  on  non-Federal  public  lands 
(one  area  owned  by  a  public 
mimicipaUty,  one  owned  by  the 
Country,  one  by  the  Qty  of  Fair  Oaks. 
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and  one  by  the  California  De|>aitinent  of 
Fish  and  Game). 

Tuctoria  gnenei  (Greene's  tuctoria)  is 
a  tufted,  more  or  less  pilose,  annual 
grass  that  grows  5  to  IS  cm  (2  to  6  in) 
tall.  The  plant  develops  several  to  many 
erect  stems,  the  outermost  decumbent  to 
spreading  at  the  base,  each  terminating 
in  a  spik»>like  inflorescence  that  may  be 
paitidly  enveloped  by  the  uppermost 
4eaf.  The  lemmas  are  strongly  curved 
and  more  or  less  truncate  at  the  apex. 

Vasey  (1891)  described  Tuctona 
greenei  as  Orcuttia  menei  from 
specimens  collected  by  Greene  near 
Chico  in  Butte  Coxuty  in  1890.  It 
remained  in  the  genus  Orcuttia  until 
Reeder  (1982)  described  the  genus 
Tuctoria  and  placed  the  former  O. 
greenei  into  the  new  genus  Tuctoria. 
The  17  remaining  occurrences  of  T. 
greenei  occur  in  Merced,  Stanislaus, 
Butte,  Tehama,  and  Shasta  Counties. 
The  plant  has  been  extirpated  in  Fresno, 
Madera,  and  Tulare  Counties.  The  range 
of  this  species  extends  567  km  (258 
miles).  All  populations  are  on  private 
lands,  including  four  on  TNC's  Vina 
Plains  Preserve. 

Orcuttia  tenuis  (slender  Orcutt  grass) 
is  a  weekly-tufted  and  sparsely-pilose 
annual  grass.  It  grows  about  5  to  15  cm 
(2  to  6  in)  in  height,  producing  one  to 
several  erect  stems  tnat  often  branch 
from  the  upper  nodes.  The  inflorescence 
of  this  plant  is  elongate,  with  the 
spikelets  usually  remote  along'the  axis 
and  slightly,  if  at  all.  congested  toward 
the  apex,  llie  lemmas  are  deeply  cleft 
into  nne,  equal-length,  prominent  teeth 
that  are  sharp-pointed  or  short-awned. 
Orcuttia  tenuis  and  O.  pilosa  are  found 
growing  together  over  a  portion  of  their 
respective  ranges  but  are  readily 
distinguished  as  described  in  the 
discussion  of  O.  pilosa. 

Eastwood  first  collected  Orcuttia 
tenuis  in  1912  in  Shasta  County.  These 
specimens  were  considered  to  be  O. 
califomica  prior  to  the  designation  of  O. 
tenuis  as  a  new  species  in  1934,  based 
upon  spikelet  arrangement  as  well  as 
lemma  tooth  morphology  (Hitchcock 
1934).  Orcuttia  tenuis  has  been 
extirpated  from  its  type  locality  in 
Shasta  County  and  four  other  sites  in 
the  vicinity  of  the  Redding  Municipal 
Airport.  Disjunct  populations  occur  in 
vernal  pools  on  remant  alluvial  fans  and 
high  stream  terraces  and  recent  basah 
flows  across  440  km  (220  miles]  (Stone 
et  al.  1988).  Orcuttia  tenuis  is  restricted 
to  northern  California,  with  one 
population  in  Sacramento  County,  two 
in  Lake  County,  27  in  Tehama  County, 
13  in  Shasta  County,  and  2  in  Siskiyou 
County.  The  Forest  Service  and  the 
Bureau  have  jointly  prepared  a 
management  guide  for  the  eight 
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populations  on  lands  administered  by 
the  Bureeu  and  the  four  populations  on 
those  lands  administrateid  by  the  Lassen 
National  Forest.  All  other  populations 
are  on  private  lands.  In  addition  to  the 
populations  on  TNC's  Vina  Plains 
Preserve  in  Tehama  County.  The  Trust 
for  Public  Lands  has  purchased  a 
conservation  easement  on  the  Inks 
Creek  Ranch  in  Shasta  County  to  protect 
one  population  of  this  plant. 

Castilleja  campestris  ssp.  succulenta 
(fleshy  owl's-clover)  is  s  ^brous 
(hairless),  hemiparasitic  (partly 
parasitic)  annual  herb  belonging  to  the 
snapdragon  family  (Scrophulahacease). 
The  stems  are  simple  or  branched, 
generally  5  to  25  cm  (2  to  10  in)  tall 
with  brittle-succulent,  entire,  alternate 
leaves.  The  branches  end  in  dense, 
short,  green  inflorescences  with  bracts 
equaling  or  exceeding  the  bright  yellow 
to  white  flowers  that  appear  in  May. 
Castilleja  campestris  ssp.  succelenta 
occurs  with  C.  campestris  ssp. 
campestris  in  Stanislaus  County,  but  the 
latter  can  be  distinguished  by  its  usually 
more  brittle  leaves,  shorter  bracts,  larger 
corollas,  and  longer  stigmata.  Hoover 
(1936b)  described  the  plant  as 
Orthocarpus  campestris  var. 
succulentus.  He  subsequently  elevated 
it  to  a  full  sp>ecies,  O.  succulentus, 
distinguishing  it  from  O.  campestris  on 
the  basis  of  leaf  and  bract  shape  and 
flexibility,  corolla  color  and 
morphology,  and  anther  cell  length 
(Hoover  1968).  Chuang  and  Heckard 
(1991)  signiflcantly  revised  the  concept 
of  Orthocarpus,  subsuming  most  of 
what  had  been  called  Orthocarpus  into 
the  genus  Castilleja.  They  also  proposed 
the  new  combination  C.  campestris  ssp. 
succulenta.  This  small  annual  plant  was 
formerly  more  widespread  in  the 
Central  Valley  and  is  now  extirpated 
from  its  type  locality  near  Ryer  in 
Merced  County.  It  ocoirs  in  the  San 
Joaquin  Valley  over  a  range  of  145  km 
(66  miles]  extending  through  eastern 
Merced,  southeastern  Stanislaus, 
Madera,  and  northern  Fresno  Counties. 
One  population  occurs  on  lands 
managed  by  the  Bureau  of  Reclamation, 
and  one  population  on  land  managed  by 
the  Bureau  of  Land  Management.  The 
remaining  31  populations  occur  on 
private  lands.  Of  these  31  populations, 
7  occur  at  the  Flying  M  Ranch,  where 
TNC  has  a  conservation  easement. 

Chamaesyce  hooveri  (Hoover's 
spurge),  a  member  of  the  spurge  family 
(Euphorbiaceae),  is  a  prostrate,  glabrous 
annual  herb.  The  leaves  are  gray-green, 
asymmetric  at  the  base,  rounded  to 
kidney-shaped  and  have  small,  narrow 
white  teeth  around  the  margins.  The 
small  flowers  occur  singly  in  the  leaf 
•xils.  Chamaesyce  ocellata  can  occur 


with  C.  hooveri  but  is  readily 
distinguished  by  its  spreading  rather 
than  prostrate  habit,  yellowish-green 
color,  and  entire  leaf  margins. 
Chamaesyce  serpyllifolia  can  occur  with 
C.  hooveri  in  San  Joaquin  County.  Both 
species  have  a  gray-green  color  and  may 
be  prostrate,  but  C.  serpyllifolia  has  less 
rounded  leaves,  and  the  marginal  teeth 
are  shorter  and  are  usually  limited  to 
the  leaf  apex. 

Hoover  first  collected  this  plant  in 
Tulare  County  in  1937.  Wheeler  (1940) 
described  it  as  Euphorbia  hooveri. 
Koulnik  (1985)  places  this  species  in  the 
genus  Chamaesyce  based  on  the 
presence  of  a  sheath  aroimd  the  vascular 
bundle,  its  sympodial  (lateral 
branching)  growth  habit,  and  its 
photosynthetic  pathway.  Chamaesyce 
hooveri  is  found  in  vernal  pools  on 
remnant  alluvial  fans  and  related 
depositional  stream  terraces  for  a  stretch 
of  528  km  (240  miles)  along  the  eastern 
margin  of  the  Central  Valley.  Of  the  23 
extant  occurrences,  four  populations  are 
known  from  Stanislaus  and  Tulare 
Counties.  Two  populations  occur  at  the 
norihem  end  of  Butte  County,  and  the 
remainder  are  located  in  Tehama 
County.  Four  of  the  Tehama  County 
populations  occur  on  TNC's  Vina  Plains 
Preserve.  All  populations  are  on 
privately  owned  lands. 

Previous  Federal  Action 

Federal  actions  on  seven  of  these 
eight  species  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973,  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  species  considered  to  be 
endaigered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Castilleja 
campestris  ssp.  succulenta  (as 
Orthocarpus  succulentis  (sic)), 
Neostapfia  colusana,  Orcuttia 
inaequalis  (as  O.  califomica  var. 
inaegualis),  O.  pilosa.  O.  tenuis,  and  O. 
viscia  (as  O.  califomica  var.  viscida)  as 
endangered,  and  Chamaesyce  hooveri 
(as  Euphorbia  hooveri)  as  threatened. 
The  Service  published  a  notice  in  the 
July  1, 1975,  Federal  Register  (40  FR 
27823]  of  its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act]  and  its 
intention  to  review  the  status  of  the 
species  named  therein.  The  seven  plants 
above  were  included  in  the  July  1, 1975, 
notice.  On  June  16, 1976.  the  Siervice 
published  a  proposal  in  the  Federal 
Register  (42  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
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species  to  be  endangwed  species 

Eurauant  to  section  4  of  the  Act.  This 
st  of  1.700  plant  taxa  was  assembled 
on  the  basis  of  conunents  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 
1975,  Federal  Sagisler  publication. 
Castilleja  catnpestris  ssp.  succulenta, 
Chamaesyce  hooveri,  Necstapfia 
colusana,  Orcuttia  inaequalis,  O.  pilosa, 
O.  tenuis,  and  O.  viscida,  were  included 
in  the  June  16. 1976,  Federal  Register 
document. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  Aprifas,  1978, 
Federal  Register  publication  (43  PR 
17909>.  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  alraady  more 
than  2  years  old.  On  December  10, 1979, 
the  Service  published  a  notice  in  the 
Federal  Ra^er  (44  PR  70796)  of  the 
withdrawal  of  the  June  16. 1976. 
proposal,  along  with'  four  other 
proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Castilleja  campestris  ssp. 
succulenta,  Chamaesyce  hooveri, 
Neostapfia  colusana,  Orcuttia 
inaequalis,  O.  pilosa.  O.  tenuis,  O. 
viscida,  and  Tuctoria  greenei  as 
Category  1  candidates.  Category  1 
candidates  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  a  proposal  to  list. 
On  November  28, 1983.  the  Service 
published  in  the  Federal  Register  a 
supplemental  to  the  notice  of  review  (48 
FR  53640).  which  changed  Castilleja 
campestris  ssp.  succulentus  and 
Neostapfia  colusana  to  Category  2 
candidates.  Category  2  species  are  those 
for  which  data  in  the  Service's 
possession  indicate  that  listing  is 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  The  plant  notice  was 
again  revised  on  September  27, 1985  (50 
FR  39526).  and  the  status  of  the  eight 
plants  remained  unchanged  from  the 
1983  supplement.  In  the  revision  of  the 
plant  notice  pubUshed  on  February  21, 

1990  (55  FR  6184).  Neostapfia  colusana 
was  returned  to  Category  1  status.  In 

1991  and  1992,  the  Service  received 
additional  information  regarding  the 
status  and  threats  to  Castilleja 
campestris  ssp.  succulenta,  and  has 
therefore  retxuned  this  species  to 
Category  1  status. 


Section  4(bK3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Tbis  was  the 
case  for  Castilleja  campestris  ssp. 
succulenta,  Chamaesyce  hooveri, 
Neostapfia  colusana,  Orcuttia 
inaequalis.  O.  pilosa,  O.  tenuis,  and  O. 
viscida,  because  the  1975  Smithsonian 
report  had  been  accepted  as  a  petition. 
In  October  of  1983. 1984.  1985, 1986. 
1987. 1988. 1989. 1990,  and  1991.  the 
Service  found  that  the  petitioned  listing 
of  the  above  seven  plant  taxa  was 
warranted  but  precluded  by  other  higher 
priority  listing  actions.  PubHcation  of 
this  proposal  constitutes  the  final 
finding  for  the  petitioned  action. 

Summary  of  Factor*  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
'  provisions  of  the  Act  set  forth  the 
procedures  for  adding  spedes  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  of  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Castilleja  campestris 
(Benth.)  Chuang  and  Heckard  ssp. 
succulenta  (Hoover]  Chuang  and 
Heckard,  Chamaesyce  hooveri  (Wheeler) 
Koutnik,  Neostapfia  colusana  (Davy) 
Davy,  Orcuttia  inaequalis  Hoover, 
Orcuttia  pilosa  Hoover,  Orcuttia  tenuis 
Hitch.,  Orcuttia  viscida  (Hoover)  J. 
Reeder.  and  Tuctoria  greenei  (Vasey)  J. 
Reeder  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Habitat  or  Range 

The  habitat  of  these  eight  species  has 
been  reduced  and  fiagmented 
throughout  their  respective  ranges  as 
vernal  pools  continue  to  be  eliminated 
by  urbanization,  flood  control  projects, 
landfill  projects,  overgrazing,  highway 
development,  and  agricultural 
conversion.  Lands  on  the  floor  of  the 
Central  Valley  are  closer  to  existing, 
expanding  cities  and  forms  than  the 
valley  rim,  which  is  steeper,  less  fertile, 
and  more  removed  fi'om  cities.  As  a 
result,  valley  floor  vernal  pools,  along 
with  open  rangeland.  have  been  and 
continue  to  be  favored  for  urban  and 
agrioiltural  development.  Within  the 
last  20  years,  agricultural  land 
conversion  is  known  to  have  extirpated 
one  population  of  Chamaesyce  hooveri 
in  Tulue  County:  four  populations  of 


Neostapfia  colusana  in  Stanislaus 
County  and  one  in  Merced  County:  five 
populations  of  Orcuttia  inaequalis  in 
Stanislaus  Coimty.  four  in  Madera 
County,  three  in  Merosd  County,  and 
one  in  Fresno  County;  four  populations 
of  O.  pilosa  in  Stanislaus  County  and 
one  in  Merced  Coimty;  one  population 
of  O.  tenuis  in  Shasta  County;  and  one 
population  of  Tuctoria  ff'eenei  in  Tulare 
County,  three  in  Fresno  County,  one  in 
Madera  County,  and  four  in  San  Joaquin 
County  (Stone  et  al.  1988).  Agricultiual 
conversion  threatens  8  extant 
populations  of  O.  pilosa  in  Madera  and 
Stanislaus  Counties.  2  populations  of 
Chamaesyce  hooveri  in  Stanislsus 
County,  1  population  of  castilleja 
campestris  ssp.  succulenta  in  Madera 
County  and  1  in  Fresno  County.  14 
populations  of  Neostapfia  colusana  in 
southeastern  Stanislaus  County.  7 
populations  of  T.  greenei  in  Merced 
County,  and  2  populations  of  O. 
inaequalis  in  Madera  County  (Stone  et 
al.  1988). 

Additionally,  numerous  activities 
associated  with  agricultural 
development  have  caused  habitat 
degradation  severe  enough  that  many 
populations  of  the  species  proposed  for 
listing  herein  have  not  been  seen  for  2 
consecutive  years  and  are  presumed  to 
be  extirpated  (Stone  et  al.  1988).  For 
example,  livestock  pond  construction 
has  inundated  one  population  of 
Neostaphia  colusana  in  Merced  County. 
Irrigated  agriculture  and  associated  r\m- 
off  have  likely  eliminated  one 
population  of  N.  colusana  in  Merced 
County,  and  one  population  each  of 
Orcuttia  inaequalis  and  Tuctoria  greenei 
in  Madera  County.  Overgrazing  and  hay 
production  likely  have  destroyed  one 
population  of  O.  inaequalis  in  Tehama 
Coimty.  Discing  combined  with  grazing 
presumably  has  destroyed  one 
population  of  (.  greenei  in  Merced 
County.  Discing  also  has  destroyed  one 
(Kjpulation  of  N.  colusana  in  Tulare 
County.  Discing  has  likely  eliminated 
one  population  of  Castilleja  campestris 
ssp.  succulenta  in  Fresno  County  (Stone 
et  al.  1988.  RaraFind  1992).  In  addition. 
five  of  the  eight  remaining  populations 
of  Orcuttia  pilosa  in  Stanislaus,  Merced, 
and  Madera  Counties  have  been 
damaged  by  discing  or  discing 
combined  with  grazing  (Stone  et  al. 
1988). 

Human  activities  that  alter  the 
hydrology  of  vernal  pools,  including 
changes  in  the  amount  of  water  or  the 
length  of  inundation,  directly  and 
indirectly  affect  vernal  pool  plants,  for 
example,  a  vernal  pool  known  to 
contain  Orcuttia  tenuis  was  channelized 
for  mosquito  abatement.  It  is  likely  that 
the  population  was  extirpated  as  a  result 
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(Stone  et  al.  1988.  RareFind  1992).  Pond 
constructicm  for  recreational  waterfowl 
hunting  in  Colusa  Coimty  presiunably 
has  eliminated  one  population  of 
Neostapfla  colusana.  Additionally, 
hydrological  modifications  have 
dBstro^ed  two  Merced  County  and  one 
Fresno  County  population  of  O. 
inaequalis,  and  three  popxilatioDS  of  O. 
tenuis  in  Shasta  County  (Stone  et  al. 
1988).  The  Merced  County  Stream 
Channel  Project  of  the  U.S.  Army  Corps 
of  Engineers  (Corps)  threatens  three 
populations  of  O.  inaequalis,  and  four 
populations  each  of  N.  colusana  and 
CasUUefa  campestris  ssp.  succu7enfa  in 
Merced  County  (R.  Keck.  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1992). 

Because  the  human  population  of  the 
Central  Valley  is  rapidly  expanding, 
numerous  populations  of  these  eight 
vernal  pool  plants  have  been  extirpated 
and  continue  to  be  threatened  by  urban 
development  projects.  For  example,  two 
major  proposed  luban  developments  are 
likely  to  adversely  affect  significant 
amounts  of  vernal  pool  habitat  in  the 
Central  Valley,  one  of  80,000  people  in 
southwest  Placer  County  and  cme  of 
40,000  people  in  southeastern  Yolo 
County.  In  El  Dorado  County,  a  728-ha 
(1.800-acre)  community  near 
Georgetown  is  proposed  as  the  first  of 
IS  more  large-snle  urban 
developments.  Four  new  cities, 
projected  to  house  142,000  people,  are 
proposed  for  Sutter  County  in  the 
Sacramento  Valley  (Weigand  1991). 
Urbanization  has  extirpated  one 
population  of  Orcuttia  inaeqaualis  in 
Fresno  Coun^,  three  populations  of  o. 
pilosa  in  Madera  County,  and  one 
population  of  Tuctoria  greenei  in 
Tehama  County  (Stone  et  al.  1988).  In 
the  Sacramento  Valley,  eight 
popiilations  of  o.  tenuis  are  considered 
threatened  by  urbanization  aroxmd 
Redding  in  Shasta  County  (Stone  et  al. 
1988).  Numerous  proposed  housing 
developments  in  Sacramento  Coimty 
threaten  vernal  pool  areas  that  may 
provide  habitat  for  o.  tenuis  and  o. 
viscida,  including  Aspen  VI,  County 
Creek  Estates.  &anite,  Laguna 
Commons.  Lagtina  Creek,  Laguna  Palms, 
Laguna  Springs,  Laguna  Vista.  Roseville 
150,  and  Strawberry  Creek  (M. 
UtUefield.  U.S.  Fish  and  WildUfe 
Service,  pers.  comm.,  1992). 

In  addition  to  the  numerous  housing 
developments  discussed  above, 
increasing  urbanization  of  the  Central 
Valley  can  afiect  vernal  pool  habitats  via 
Inndfills,  highway  projects,  and 
recreational  and  indiistrial 
developments.  Fat  example,  of  the 
seven  Sacramento  County  populations 
of  Orruftja  viscida,  one  population  is 
threatened  by  a  public  lanofill 


expansion,  one  by  an  industrial  park 
development,  and  one  by  a  Erisbee  golf 
course  (Stone  et  al.  1988).  A  proposed 
expansion  of  State  Highway  168, 
housing  tract  developments,  and  a 
proposed  landfill  imperil  four 
populations  of  Castilleja  campestris  ssp. 
succulenta  in  Fresno  County  (RareFind 
1992).  An  additional  population  is 
threatened  by  proposed  expansion  of 
State  Highway  41  in  Madera  County. 

B.  OverutUization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

OverutiUzation  is  not  currently 
known  to  be  a  factor  for  these  species, 
although  some  taxa  have  become 
vulnerable  to  collecting  by  curiosity 
seeken  as  a  result  of  increased  publicity 
following  publication  of  a  listing 
proposal 

C.  Disease  or  Predation 
All  eight  taxa  occtir  mostly  on  private 

land  andsome Federal rangelands 
managed  by  the  Forest  Service  and  the 
Bureau  that  are  subject  to  livestock 
grazing.  The  intensity  and.  more 
importantly,  the  timing  of  this  activity 
affect  how  livestock  grazing  impacts 
vernal  pool  plants  (Stone  et  al.  1988). 
Overgrazing  can  occiir  as  a  result  of 
inappropriate  timing  or  intensity  of 
grazing  or  both.  Of  the  eight  plants, 
overgrazing  is  a  seriotis  threat  to 
Neostapfia  colusana,  Orcuttia 
inaequalis,  O.  pilosa,  O.  tenuis.  O. 
viscida,  and  Tuctoria  greenei.  These 
vernal  pool  plants  mature  later  in  the 
growing  season  than  the  California 
upland  annual  grasses.  When  early 
season  forage  dries  up,  these  plants  are 
still  green,  making  them  more  attractive 
for  consumption  by  grazing  animals. 
Although  N.  colusana  tends  to  be 
avoidedby  livestock  because  its  high 
exudate  content  decreases  its 
palatability  and  it  continues  tillering 
after  grazing,  this  species  has  been 
extirpated  from  two  sites  due  to 
overgrazing  (Stone  et  al.  1988).  Orcuttia 
inaequalis,  O.  pilosa,  and  T.  greenei  are 
especially  vulnerable  to  grazing 
impacts.  One  population  of  O.  pilosa  in 
Merced  Coimty  and  a  population  of  T. 
greenei  in  San  Joaquin  County  have 
been  extirpated  by  overgrazing  (Stone  et 
al.  1988).  One  population  of  O. 
inaequalis  in  Madera  County,  one 
population  of  O.  pilosa  in  Tehama 
County,  and  six  populations  of  T. 
greenei  (one  in  Stanislaus  County,  two 
in  Tehama  County,  and  three  in  Merced 
County)  are  presumed  extirpated  due  to 
overgrazing  (Stone  et  a/  1988)  In 
addition,  grazing  adversely  affects  two 
populations  of  O.  inaequalis  in  Merced 
County  and  one  in  Maaera  County,  two 


populations  of  O.  tenuis  in  Madera 
County  and  one  in  Shasta  County,  two 
populations  of  Castilleja  campestris  ssp. 
succulenta  in  Fresno  County  and  seven 
in  Stanislaus  County,  and  four 
populations  of  N.  colusana  in  Merced 
County  (Stone  et  al.  1988,  RareFind 
1992).  In  Tehama  County  on  the  TNC 
Vina  Plains  Preserve,  three  of  the  four 
populations  of  Tuctoria  greenei  anH 
three  of  the  four  populations  of  O. 
pilosa  are  damaged  and  possibly 
declining  due  to  grazing  (Stone  et  al. 
1988).  The  effects  of  grazing  on  T. 
greenei  are  discussed  further  under 
Factor  E  in  this  section.  Grazing 
practices  used  on  private  lands  that 
support  the  vernal  pool  plant 
populations  proposed  for  listing  herein 
are  not  known. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Engineere 
(Corps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States,  which 
includes  navigable  and  isolated  water, 
headwaters,  and  adjacent  wetlands.  The 
section  404  Regulations  require  that 
applicants  obtain  an  individual  permit 
to  place  fill  for  projects  affecting  greater 
than  10  acres  (4  ha)  of  watera  of  the 
United  States. 

Nationwide  Permit  (NWP)  No.  26  (33 
CFR  part  330)  was  established  by  the 
Corps  to  facilitate  authorization  of 
discharges  of  fill  into  isolated  watera 
(such  as  vernal  pools]  that  cause  the  loss 
of  less  than  10  acres  (4  ha)  of  waters  of 
the  United  States,  and  that  cause  only 
minimal  individual  and  cumulative 
environmental  impacts.  Projects  that 
qualify  for  authorization  under  NWP  26 
and  that  affect  less  than  1  acre  of 
isolated  watera  or  headwaten  may 
proceed  without  notifying  the  Corps. 
Evaluation  of  impacts  of  such  projects 
through  the  section  404  permit  process 
is  thus  precluded. 

Corps  District  and  Division  Engineers 
may  require  that  an  individual  section 
404  permit  be  obtained  if  projects 
otherwise  qualifying  under  NWP  26 
would  have  greater  than  minimal 
individual  or  cumulative  environmental 
impacts.  However,  the  Corps  has  been 
reluctant  to  withhold  authorization 
under  NWP  26  unless  the  existence  of 
a  listed  threatened  or  endangered 
species  would  be  jeopardized. 
regardless  of  the  significance  of  the 
affected  wetland  resources. 

Regardless  of  the  type  of  permit 
deemed  necessary  under  section  404. 
candidate  speaes  receive  no  special 
consideration 

AddiUonally  and  equally  important, 
the  upland  watersheds  of  vernal  pools 
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are  not  provided  any  protection. 
Disturbance  or  loss  of  watersheds  have 
extirpated  several  populations  of  these 
species  as  discussed  previously  in 
Factor  A.  Thus,  as  a  consequence  of  the 
small  scale  of  many  vernal  pools  (most 
are  less  than  1  acre  in  size)  and  the  lack 
of  protection  of  associated  upland 
watersheds,  these  vernal  pool  plants 
currently  receive  insufficient  protection 
under  section  404  of  the  Clean  Water 
Act. 

The  Orcuttia  tenuis  Species 
Management  Guide  written  by  the 
Lassen  National  Forest  and  the 
Susanville  District  of  the  Bureau  (Corbin 
and  Schoolcraft  1990a)  gives  long-term 
management  direction  for  those  Forest 
Service  and  Bureau  populations  in 
Shasta  and  Siskiyou  Counties  in 
northern  California.  However,  the  extent 
to  which  these  management 
recommendations  are  being 
implemented  is  questionable  since  the 
sites  are  not  fenced  to  exclude  livestock, 
for  example,  and  no  enforcement  exists 
to  protect  the  plants. 

The  California  Department  of  Fish 
and  Game  has  listed  CastiUeja 
campestris  ssp.  succulenta,  Neostapfia 
colusana,  Orcuttia  inaequalis.  O.  pilosa. 
O.  tenuis,  and  O.  viscida  as  endangered, 
and  Tucioria  greenei  as  rare  under  the 
California  Endangered  Species  Act 
(Chapter  1.5  sec.  2050  et  seq.  of  the 
California  Fish  and  Game  Code  and 
Title  14  California  Code  of  Regulations 
670.2).  Chamaesyce  hooveri  is  not  State- 
listed.  Though  the  "take"  of  State-listed 
plants  is  prohibited  (California  Native 
Plant  Protection  Act,  Chapter  10  sec. 
1908  and  California  Endangered  Species 
Act,  Chapter  1.5  sec.  2080),  State  law 
appears  to  exempt  the  taking  of  such 
plants  via  habitat  modification  or  land 
use  changes  by  the  owner.  After  the 
Department  of  Fish  and  Game  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
evidently  requires  only  that  the  land 
owner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  such  plant" 
(Native  Plant  Protection  Act,  Chapter 
1.5  sec.  1913). 

Part  of  the  environmental  review 
under  the  California  Environmental 
Quality  Act  (CEQA)  for  projects  that 
result  in  the  loss  of  sites  supporting 
these  species  sometimes  includes  the 
development  of  mitigation  plans.  Such 
plans  usually  involve  the 
transplantation  of  the  plant  species  to 
another  existing  vernal  pool,  or  the 
artificial  creation  of  vernal  pool  habitat. 
Transplantation  and  habitat  creation 
efforts  are  experimental  in  nature,  and 
are  generally  not  successful  (Fiedler 
1991.  Hell-Cather  1984).  Following 


development  of  the  transplantation  plan 
the  original  site  is  destroyed.  Therefore, 
when  the  mitigation  effort  fails,  the 
resource  has  already  been  lost. 

The  public  agency  with  primary 
authority  over  a  project  (the  lead 
agency)  is  responsible  for  conducting  an 
environmental  review  and  consulting 
with  other  agencies  concerned  with  the 
resources  af^ted  by  the  project. 
However,  the  lead  agency  may  approve 
projects  that  cause  significant 
environmental  damage,  such  as  the 
destruction  of  State-listed  endangered 
species,  and  does  not  always  require 
adequate  mitigation  for  the  replacement 
or  protection  of  the  ejected  resources. 
The  protection  of  listed  species  under 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  lead  agency. 

Conservation  easements  do  not 
currently  insure  adequate  protection  for 
these  vulnerable  plant  species.  For 
example,  although  four  populations  of 
Orcuttia  pilosa  are  located  on  TNC's 
Vina  Plains  Preserve,  only  one  of  these 
sites  is  excluded  fi'om  an  agreement 
allowing  continued  cattle  grazing  by  the 
previous  landowner,  and  the  other 
populations  have  all  been  damaged  by 
grazing  (Stone  et  al.  1988).  Fewer  than 
8  percent  of  the  populations  of  these 
eight  taxa  are  within  existing 
conservation  easements. 

£.  Other  Nature]  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Native  and  exotic  plant  species  have 
invaded  many  vernal  pools  of  the 
Central  Valley,  thus  limiting  the  amount 
of  habitat  available  to  these  eight  taxa. 
For  example,  at  six  of  the  seven  extant 
sites,  the  distribution  and  abundance  of 
Orcuttia  viscida  is  significantly 
restricted  by  Eleocharis  macrostachya 
(pale  spike-rush),  a  species  that  inhabits 
ponds  and  marshes  (Stone  et  al.  1988). 
At  least  13  populations  of  O.  tenuis  are 
similarly  affected  (Stone  et  al.  1987, 
1988).  In  the  Sacramento  Valley, 
potentially  significant  weed  problems 
were  observed  at  several  sites  on  the 
Vina  Plains,  involving  Xanthium 
strumarium,  Convolvulus  arvensis, 
Proboscidea  louisianica,  and  Asclepias 
fascicuJaris  in  large  vernal  pools  that 
provide  habitat  for  O.  pilosa  and 
Chamaesyce  hooveri. 

In  addition,  soil  disturbance  from 
cattle  grazing  combined  with 
competition  from  introduced  species 
adversely  affects  several  populations  of 
Tuctoria  greenei  in  the  Sacramento  and 
San  Joaquin  Valleys  (Stone  et  al.  1987, 
1988).  Although  Neostaphia  colusana 
can  withstand  some  degree  of  trampling 
associated  with  grazing,  this  species  has 
been  extirpated  from  two  areas  that 
were  heavily  grazed  (Stone  et  al.  1988). 


Tuctoria  greenei  appears  to  be  the  most 
susceptible  to  negative  grazing  impacts 
of  the  eight  plants  in  this  listing 
proposal  because  its  preference  for 
marginal  sites  in  vernal  pools  (e.g.  along 
the  outer  edges  of  the  pool)  makes  it 
more  susceptible  to  hvestock  trampling 
damage  and  competition  from  nonnative 
weeds  such  as  Lolium  mukiflorum, 
Polypogon  monspeliensis.  and  Phalaris 
poradoxa  (Stone  et  al.  1987).  All 
populations  of  T.  greenei  are  subject  to 
grazing.  Several  populations  of  T. 
greenei  are  damaged  and  declining,  and 
at  least  eight  sites  have  been  extirpated 
or  are  presumed  extirpated  from  grazing 
impacts  (Stone  et  al.  1988).  It  is 
therefore  likely  that  all  remaining 
populations  of  T.  greenei  are  threatened 
by  grazing  (Stone  et  al.  1988). 

Since  vernal  pools  are  fairly  localized 
habitats  in  close  proximity  to  urban  and 
agricultural  areas,  uncontrolled  visits  by 
groups  or  individuals  could  result  in 
trampling  of  vernal  pool  plants. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  facml  by 
these  eight  taxa  in  determining  to  issue 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Orcuttia 
inaequalis,  Orcuttia  pilosa.  Orcuttia 
viscida,  and  Tuctoria  greenei  as 
endangered  and  to  list  CastiUeja 
campestris  ssp.  succulenta.  Chamaesyce 
hooveri,  Neostapfia  colusana,  and 
Orcuttia  tenuis  as  threatened.  Large- 
scale  human  population  increases  and 
attendant  urban  growth,  as  well  as 
agricultural  land  uses  in  adjacent  areas, 
have  destroyed  significant  quantities  of 
the  plants'  vernal  pool  habitat  and 
continue  to  eliminate  many  plant 
populations.  As  a  result,  all  eight 
species  have  fragmented,  highly 
restricted  habitats  within  the  Central 
Valley,  most  of  which  are  vulnerable  to 
on-going  and  future  threats.  Relatively 
few  populations  of  these  plants  are 
afforded  permanent  protection. 

The  plants  proposed  for  listing  as 
endangered  face  numerous  threats  and 
have  been  reduced  to  fewer  than  20 
populations  each.  Of  the  12  extant 
populations  of  Orcuttia  inaequalis,  7  are 
threatened  by  overgrazing,  competition 
with  nonnative  weeds,  urbanization, 
agriculture,  and  a  flood  control  project. 
Twelve  of  the  19  extant  populations  of 
O.  pilosa  are  variously  threatened  by 
overgrazing,  urbanization,  irrigated 
agriculture,  a  highway  expansion 
project,  discing,  and  competition  bom 
nonnative  weeds.  Of  the  seven  extant 
populations  of  O.  viscida,  five 
populations  are  threatened  by  one  or 
more  of  the  following  factors: 
overgrazing,  landfill  projects,  urban 
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developments,  a  frisbee  golf  course,  off- 
higfaway  v«hicle  use,  and  competition 
firom  nonnative  weeds.  All  1 7  extant 
populations  of  Tuctoria  grtenei  are 
threatened  by  overgrazing  and/or 
irrigated  agriculture.  Because  these 
plants  are  in  danger  of  extinction 
throiighout  all  or  a  significant  part  of 
tiieir  ranges,  they  fit  the  definition  of 
endannred  as  defined  in  the  Act. 

The  rour  taxa  propoeed  to  be  listed  as 
threatened  face  fewer  existing  threats 
but  are  likely  to  become  increasingly 
imperiled  in  the  foreseeable  future 
unless  current  trends  of  urban   , 
development  and  agricultural    ' 
conversion  are  reversed.  Of  the  33 
extant  populations  of  Castilleja 
campestris  ssp.  succuhnta,  nearly  half 
are  threatened  by  one  or  more  of  the 
following:  discing,  grazing,  flood  control 
projects,  urbanization,  agriculture,  a 
proposed  highway  expansion  project, 
and  a  proposed  landfill.  About  one-third 
of  the  23  populations  of  Chamaesyce 
hooveri  are  ureatened  by  a  combination 
of  irrigated  agriculture,  overgrazing,  and 
competition  with  nonnative  weeds.  Of 
the  36  populations  of  Neostapfia 
colusana.  19  are  damaged  and  declining 
due  to  one  or  more  of  Uie  following 
factors:  overgrazing,  discing,  flood 
control  projects,  competition  with 
exotic  plants,  and  agricultural  activities. 
Fifteen  of  the  40  extant  populations  of 
Orcuttia  tenuis  are  threatened  either  by 
overgrazing  and  competition  from 
introduced  species,  or  by  urbanization. 
For  the  reasons  disciissed  below,  the 
Service  is  not  proposing  to  designate 
critical  habitat  for  these  plant  species  at 
this  time. 

Critical  Habitat  I 

I 

Section  4(a)(3)  of  the  Act  requires  that 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  conoirrently  with 
determining  a  species  to  be  endangered 
or  threatened,  llie  Service  finds  that 
determination  of  critical  habitat  is  not 
prudent  for  these  species  at  this  time. 
Since  vernal  pool  habitats  are  small  and 
easily  identified,  it  is  likely  that  the 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  increase  the 
vulnerability  of  these  plant  species  to 
incidents  of  collection  and  general 
vandalism.  The  listing  of  these  plants  as 
endangered  or  threatened  elevates 
awareness  of  their  rarity  and  makes 
them  more  sought  after  by  curiosity 
seekers,  researchers,  and  rare  plant 
collectors.  Such  increased  visits  to 
vernal  pools  could  contribute  to  the 
decline  of  existing  populations  through 
vandalism.  Protection  of  the  habitats  of 
the  eight  taxa  will  be  addressed  through 


the  recovery  process  and  through  the 
section  7  consultation  process.  The 
Service  believes  that  Federal 
involvement  in  areas  where  these  plants 
occur  can  be  identified  without  the 
designation  of  critical  habitat. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
eight  plants  is  not  prudent  at  this  time, 
because  such  designation  would  likely 
increase  the  degree  of  threat  from 
vandalism,  collecting,  and  other  human 
activities. 

Available  Consenretion  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provisions 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Corps  will  become  involved  with 
these  species  through  its  permitting 
authority  under  section  404  of  the  Qean 
Water  Act.  as  well  as  water  projects  in 
the  Central  Valley  such  as  the  Merced 
County  Streams  Project.  By  regulation, 
nationwide  permits  may  not  be  issued 
where  a  federally  listed  endangered  or 
threatened  species  would  be  affected  by 


the  proposed  project  without  firet 
completing  formal  consultation 
pursuant  to  section  7  of  the  Act.  The 
presence  of  a  listed  species  would 
highlight  the  national  importance  of 
these  resources.  In  addition,  insurance 
of  housing  loans  by  the  Department  of 
Housing  and  Urban  Development  in 
areas  that  presently  support  these  eight 
species  would  be  subject  to  review  by 
the  Service  under  section  7  of  the  Act. 
The  Bureau  of  Reclamation  will  become 
involved  under  its  Friant  water  contract 
renewal  program  to  the  extent  that  these 
species  may  occur  within  the  404,700 
ha  (1  million  acre)  water  delivery  area 
(M.  Kohl,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1992).  Other 
future  Bureau  of  Reclamation  contract 
renewals  will  provide  additional 
potential  for  section  7  involvement.  The 
Bureau  and  the  Forest  Service  will 
become  involved  as  they  are  responsible 
for  authorizing  grazing  and  other  land 
uses  of  areas  containing  vernal  pools. 
Highway  construction  and  maintenance 
projects  that  receive  funding  from  the 
Department  of  Transportation  (Federal 
Highways  Administration)  will  be 
subject  to  review  under  section  7  of  the 
Act. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  for  endangered  species 
and  17.71  and  17.72  for  threatened 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  alj  endangered  or  threatened  plants. 
With  respect  to  the  eight  vernal  pool 
plants,  all  prohibitions  of  section  9(a)(2) 
of  the  Act.  implemented  by  50  CFR 
17.61  or  17.71  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export; 
remove  and  reduce  to  possession  such 
species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  from  any  such 
area;  or  to  remove,  cut.  dig,  damage  or 
destroy  these  plants  on  any  other  area 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  state  criminal  trespass 
law;  deliver,  receive,  carry,  transport,  or 
ship  these  species  in  interstate  or 
foreign  commerce  in  the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  these  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  taxa  are 
exempt  from  these  prohibitions 
provided  that  a  statement  "of  cultivated 
origin"  appears  on  the  shipping 
containers.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62, 17.63,  and  17.72  also 
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provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  or  threatened 
plant  species  under  certain 
circumstances.  Since  none  of  these  eight 
plants  are  common  in  the  wild  or  in 
cultivation,  trade  permits  likely  would 
not  be  sought.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildhfe  Service,  4401  North 
Fairfax  Drive,  rm.  432;  Arlington, 
Virginia  22203-3507  (703/358-2092). 

Public  Commentfl  Soiidted 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  agencies: 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 


(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  diese  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposeJ. 

Ine  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  Field  Supervisor,  U.S. 
Fish  and  WildUfe  Service,  Sacramento 
Field  Office,  2800  Cottage  Way,  room  E- 
1803.  Sacramento,  California  95825- 
1846. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  94244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  fit)m 


the  Field  Supervisor  of  the  Sacramento 
Field  Office  (see  AOORESSCS  section). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulations  PromulgatiiHi 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12rh) 
by  adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to 
the  List  of  Endangered  and  Threatened 
Plants: 

117.12    Endangered  and  Ihraatanedplama. 

•        •        •        •        • 

(h)"* 


Species 


SdentHlcname 


Common  name 


Histofic  rang* 


Status       WhenHsted    Critk:J,ha»>^       Spedal 


Euphorbiacaae— Spurge 
family: 

•  •  •                                • 

Chamaesyca  hooveri ...    Hoover's  spurge  U.SA  (CA) T 

•  «  •                              • 

Poacoao   Grass  family: 

•  •  •                             • 

Maostapfla  colusana  ....    Colusa  grass U.S.A.  (CA) T 

•  •  •                             • 

OicuOla  haeqiuaUs San  Joaquin  VaUey  Orcutl  U.S.A.  (CA) E 

grass. 

•  •  •                             • 

OraMapUosa Hairy  Orcutt  grass U.S.A  (CA) E 

•  •  •                              • 

Oconto  tmnAa Slander  Orcutt  grass  U.S.A  (CA) T 

•  •  •                             •        - 

Ofcuato  WteMa Sacramento  Orcutt USA  (CA) E 

•  •  •                              • 

TucMagmntI /„ U.S.A(CA) E 


NA 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
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Sd«ntHlcnam« 


Common  nama 


Htotortc  range 


Status       Whenlistad    C,^^'        ^fj^ 


dragon  lamiy: 

••p.  aucoudanta 


Flaahy  owra^Jtowar U.SA  (CA) T 


NA 


NA 


Drted:  )uly  13, 1M3. 
IkkaH  N.  Sailk. 
Acting  Director.  U.S.  Fish  and  WUdlife 
Sarvics. 
|FR  Doc  93-18637  Filed  8-1-93;  BAS  am] 
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Notices 


EadcnJ  RflgMtsr 

VoL  Sft.  filo.  149 
lliuisday.  Auffut  5. 1983 


Th.s  sacboo  of  the  FEDERAL  REGtSTEW 
contains  documents  other  than  ftitos  or 
proposed  rules  that  are  applicable  to  Vw 
public  NcTt(.6s  M*  >jta.'2ngs  and  inwesliQations, 
committse  meetings,  agency  decisions  and 
adings.  delegations  of  authority,  tiling  of 
petitions  and  applications  and  ageney 
statements  ol  organization  and  iunctione  aie 
examples  of  docunients  appearing  in  this 
sectKm. 


COIMttSSION  ON  CIVIL  IUGH78 

Agenda  aiKf  Notice  of  Putrltc  Meeting 
of  the  Oelawaie  Adviaory  ConrniMee 

NolioB  is  h«reby  given,  pursuant  1o 
the  provisions  of  the  rules  and 
mgulaUuns  of  tlie  Ui>.  Conunifiston  on 
Civil  Rights,  that  a  OMetingof  tbe 
Delaware  Advisor}'  Committee  will  be 
convened  on  TliuTsday.  August  19, 
1993, 10  B. in.  to  2  p.m..  Council 
Ciiamhers,  City  Hall.  15  LoodinTiian 
Street  Plaza.  Dover,  Delaware  1^01.  * 
The  purpose  of  the  meeting  is  to 
announce  new  appointments,  including 
ntrwly  appointed  Qialrperson  Emily  G. 
Morris  of  Dover,  conduct  an 
admini^ratrve  ohentietion.  plan 
program  areas,  and  j«vMfw  prxjjecl 
activity  on  the  recent  factfinding 
meetii^  nsgardiirg  unpihnnentation  of 
the  Americans  With  Oisab>Llities  Ad  ki 
Delaware. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  EmiHC.  Moiris 
at  302-67 4-0839.  or  Jolm  L  Binkley, 
Director  of  the  EaslerQ  Rdgioaal  Office, 
202-376-7533  (TDD  202-376-81 16). 
Hearing-impaired  persons  who  will 
attend  Uie  nieetii^g  and  require  the 
services  of  a  sign  langu^e  interpreter 
should  contact  the  Re^onal  Office  at 
least  five  {5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  Uie  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa.  DC,  )uly  26, 1993. 
CarolrLee  Htirley, 

Chief.  Regional  Programs  Coordinatiaa  Unit. 
IFK  Oqc  t3-lS620  FJ^d«-4-93:  HAS  ami 


Agenda  and  Notice  of  Public  Meeting 
of  the  LoiMBne  Adsiaory  ConMoittee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulatkuu  laJ  the  U.S.  Coramissioa  on 
Civil  Rigbt«.  that «  seeting  of  tiw 
LouifiMsa  Adviso*^  Committee  Uithe 
Comnus&ian  will  couvene  at  6:30  p.m. 
and  ediouin  at  8  p.m..  on  August  26. 
1993.  at  the  Holiday  Isn  Crowne  Plau. 
3J3  Poydras  Street,  Nfcw  Orleans. 
Louisiana  70130.  The  purpose  of  the 
m mating  is  to  discuss  current  pnojects 
and  to  plan  fur  ^ure  SAC  adrvities. 

Persons  desiring  •ddttiAbal 
information,  or  planning  a  pioaewttien 
to  the  Comnittae.  should  contact 
MeJvin  L.  jeoiiuas,  Drnector  of  tbe 
Central  RogioiMl  Office,  816-42^5253 
(TDD  nfr-426-5009)  H«aring-imp»ir»d 
per5H3ns  who  *iH  attond  the  mitettng 
and  raquiK  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Oif&»at  least  five  {5]  working 
days  bebme  the  scheduled  date  of  the 
meetiag. 

The  meeting  will  be  conducted 
pursnant  to  the  provisions  of  the  rules 
and  Tflgulations  of  the  Commission. 

Dated  at  VVashingtoa,  OC.  July  26,  1B93. 
CaraM.ee  HiiFley, 

Chief,  negionml /i>ogramt  Coordmation  HmU. 
|FR  Doc.  B3-t»61«  Filed  e-»-a3;  8:45  ami 
MUJNG  lOOOC  «n»-«i-p 


U.S.  COMMISSION  ON  CIVIL  AiGHTS 

Agenda  and  Notice  ol  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  be  held  on  September 
9, 1993,  from  6  p.m.  until  8  p.m.  at  the 
Doubletree  Hotel,  616  West  7th  Street. 
Tulsa,  Oklahoma  74217.  The  purpose  of 
the  meeting  is  to  plan  for  future  SAC 
activities. 

P^iioas  desiring  additional 
inidrmatiQn.  or  planising  a  presenlatioo 
to  the  Gomniittee,  &bould  contact 
Meivin  L.  Jenkins,  Director  of  the 
Central  Regional  OEfice,  816-426-5253 
(TTY«16-426-5009).  Hearing-impaired 
persons  wbo  will  Attend  the  meeting 
and  nquire  the  cervices  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  medtif  ig  will  be  conducted 
porsuaot  to  the  provisions  of  the  rules 
aad  eggnleiioBS  of  the  CoEamissioR. 

DatMi  «t  ¥r««bif>K(Mi,  DC.  )n)y  90. 1«ra. 
Car0l<4j6e  nvrwy, 

C3xief.  Regional  Progmna  Coorttindtion  Unit. 
IFR Doc  93-18700 Filed  8-4-03;  8:45  am] 
■LUNB  ffpftf  ttn  ti  f 


DEPAfrrMEMT  OF  OOMMEilCE 

Foreign-Ttade  Zonae  Board 

(Ooctiet3S-n] 

ForeigivTr«de  Zone  7»— Tampa, 
FlaiMa,  AppNceiMn  lor  Sutocone, 
Owp  TectwwIogleaCorpoi  alien 
Plant,  (Bedronta^Computeff 
Commuhlcallon  Equipment),  Taaipa, 
PL 

An  application  has  been  subnutlad  <to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Tampa.  Hunda. 
grantee  of  FTZ  79,  requesUmg  jipecial- 
purpoce  Bubaoee  status  for  the 
electron  ic/aompuJan^ieoamEDBnicatian 
equipsiant  nairalBCturing  facJiity  of 
Group  Technologies  Corporntion  (GTC) 
in  Tampa,  Florida.  The  Application  imb 
submitted  pursuant  to  thepnnisiaisaf 
the  Foreign-Trade  Zoaec  AaL  «s 
amended  (19  U^.C  61a-«lu].  And  life 
regulations  of  the  Board  (13  CFfi  pail 
400).  It  was  formally  filed  on  iulv  26. 
1993. 

The  GTC  facility  (38,  acres)  is  ioceied 
at  10901  Malcolm  McKinley  D'-e, 
Tampa.  Florida.  The  fadVly  l^'VO 
employees)  is  inied  to  prodnrr  ■?  rtr^vie 
of  elertronicw^prmer^t,  tnrlon.ng 
printed  circuit  board  assenibhPK.  ptiwer 
suppUes,  comjHiters  and  jcoinpouaats, 
telecommuaicatioa  and  communication 
security  equipment,  aviouios,  n^edical 
equipment  and  testing  equipment. 
While  GTC  has  been  a  si^pLar 
priinarily  to  U.S.  govenunent  agtincies. 
it  is  shifting  towards  commercial 
markets  to  compensate  for  reductions  in 
defense-related  contractois. 

The  conopany  purchases  or  will 
purchase  certain  parts  &.nd  rraterials 
from  abroad,  iocluding  telephones, 
computer  cathode  ray  tubes,  monilant, 
liquid  crystal  displays,  flat  paael 
displays,  disc  drives,  tape  drives, 
modems,  circuit  boards,  capacitors, 
resistors,  transistors,  integrated  circuits, 
diodes,  and  Aluminum  housings. 
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Zone  procedures  would  exempt  GTC 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  seles.  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  fmished  products  (3.9  to 
8.5%).  The  duty  rates  on  foreign-source 
components  range  from  duty-free  to  10 
percent.  The  application  indicates  that 
zone  savings  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies]  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  4.  1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  October  19. 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Port  Director's  Office.  U.S.  Customs  Service. 
2203  N.  Lois  Avenue.  Tampa.  FL  33601. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board.  U.S.  Department  of 
Commerce.  Room  3716. 14th  & 
Pennsylvania  Avenue,  NW..  Washington, 
DC  20230. 
Dated:  July  28. 1993. 

Dennia  Pucdnelli, 

Acting  Executive  Secretary. 

(FR  Doc.  93-18751  Filed  8-4-93;  8:45  am] 

BMXMO  CODE  3i1»-0»# 


UMI 


[Dodnt  No.  33-93] 

Proposed  Foreign-Trade  Subzor>e; 
Chevron  U.SJL  Products  Co.,  (Oil 
Refinery),  Pascagoula,  Mississippi 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Gulfport/Biloxi  Foreign- 
Trade  Zone.  Inc.,  grantee  of  FTZ  92. 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  of  Chevron 
U.S.A.  Products  Company  (Chevron). 
located  in  Pascagoula.  Mississippi.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  21. 1993. 

"The  facility  (3.100  acres)  is  located  on 
the  Mississippi  Sound,  east  of 
Pascagoula.  some  35  miles  east  of 
Gulfport.  in  Jackson  County, 
Mississippi.  The  refinery  (approx. 


295.000  BFD:  1.195  employees)  is  used 
to  produce  fuel  and  chemical  products. 
Fuels  produced  include  gasoline,  jet 
fuel,  fuel  oil.  diesel  fuel,  and  light 
naphtha.  Chemical  products  produced 
include  refinery  gases  such  as  liquified 
petroleum  gas,  propane,  and  butane; 
petrochemical  feedstocks,  such  as 
paraxylene  and  propylene;  and  refinery 
byproducts,  such  as  asphalt,  sulfur,  and 
petroleum  coke.  The  company  also  has 
plans  to  add  a  processing  plant  to 
produce  benzene  for  petrochemical  use. 
All  of  the  petroleum  coke  and  9  percent 
of  the  fuels  are  exported.  Up  to  90 
percent  of  the  crude  oil  (95  percent  of 
imputs)  is  sourced  abroad. 

"The  application  requests  authority  to 
use  zone  procedures  primarily  for 
export  activity  at  this  time  and  indicates 
that  Chevron  will  accept  approval 
subject  to  the  standard  oil  refinery 
restrictions  (privileged  foreign  status  on 
incoming  foreign  merchandise  and  full 
duties  on  fuel  consumed).  At  the  outset, 
one  of  the  main  uses  of  zone  procedures 
would  involve  the  refining  of  foreign 
crude  oil  for  jet  fuel  that  is  sold  for 
international  flights,  which  could 
displace  foreign-sourced  jet  fuel  that  is 
imported  duty-  and  tax-free  under  the 
bonded  fuel  program. 

Zone  procedures  would  exempt 
Chevron  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports,  including  jet  fuel  sold  for 
international  flights.  The  company 
would  be  able  to  defer  Customs  duties 
on  finished  products  shipped  to  U.S. 
markets.  (The  duty  on  crude  oil  ranges 
from  5.25  to  10.5  cents/barrel.)  Jet  fuel 
sold  for  international  flights  also  would 
be  exempt  from  state  sales  and  excise 
taxes.  The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  4, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  October  19. 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations. 

Port  Director's  Office.  Port  of  Pascagoula. 
U.S.  Customs  Service.  Suite  402. 


Pascagoula-Moss  Point  Bank  Bldg., 
Pascagoula.  Mississippi  39568. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  room  3716,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20230. 
Dated:  July  28. 1993. 

Dennia  PuccinelU, 

Acting  Executive  Secretary. 

IFR  Doc.  93-18750  Filed  8-4-93;  8:45  am) 

aiUJNQ  COOC  3S10-Ot-P 


International  Trade  Administration 

[A-S88-0S5] 

Acrylic  Sheet  From  Japan;  Intent  To 
Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
acrylic  sheet  from  Japan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comment.s 
in  writing  no  later  than  August  31,  1993. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Fort)es  or  Pamela  Woods,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31.  1976,  the  Treasur>- 
Department  published  an  antidumping 
finding  on  acrylic  .sheet  from  Japan  (41 
FR  36497).  The  Department  of 
Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  August  31,  1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3).  (4).  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
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the  Department's  int'ent  to  revoke  this 
antidumping  finding. 

Seven  copies  t»f  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
foom  B-099,  U.S.  Department  of 
Ccmmerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
rex^ew  by  August  31, 1993,  or  domestic 
interasted  parties  do  nsA  object  to  the 
Department's  intent  to  revoke  by  August 
31, 1993.  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
intdrested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Elated:  July  28. 1993. 

HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FP.  Doc.  93-18757  Filed  8-4-93;  8:45  am] 

BKUN6  0006  asie-os-M 


tA-307-701] 

Aluminum  Rod  From  Venezuela;  Intent 
To  Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTK}N:  Notice  of  intent  to  revoke 
antidimiping  duty  order, 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
aluminum  rod  from  Venezuela. 
Domestic  irUerested  parties  who  object 
to  this  revocatioT!  must  submit  their 
comments  in  writing  no  later  than 
August  31.  1993. 

EFFECPVE  DA^E:  August  5. 1993. 
FOR  FUPTViER  iNFORMATlQIi  CONTACT: 
Gail  Lonees'  or  Ke'!y  Farkhill,  Office  of 
Countervailmg  Ccmpiiance, 
Intematiorjal  Trede  Administration, 
U.S.  Departm^in'  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATSON: 

Background 

On  August  22, 19B8,  the  Department 
of  Commerce  (the  Department] 
published  an  antidumping  duty  order 
on  aluminum  rod  from  Venezuela  (53 
FR  31903).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  ccmsecutive  wnnunl 
anniversary  months. 


The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25{dK4}  of  the  Department's 
reguilalions,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  August  31, 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k](3}.  (4),  (5).  and  (6j  of  the 
Department's  regulations,  may  object  to 
the  DepartmeTit'B  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copias  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administretifjnt 
room  B-099.  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  admimstrative 
review  by  August  31, 1993,  or  oomostic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  bv  August 
31.'  1993.  we  sbaii  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4Ki). 

Dated:  hily  2S.  1993. 

HoUyA.Kaga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  93-18760  Filed  8-4-93;  6:45  ma] 

BaAJNG  CODE  3St0-0fr4fl 

[A-427-098] 

Aniiydrous  Sodium  Metasilicate  From 
France;  PreHm^nary  Reauits  of 
Antidumping  Duty  Adminictrative 
Review 

AGENCY:  Intematianal  Trade 

Administration/Import  Administration, 

Depaiunent  of  Couunerce. 

ACTION:  Notice  of  preliminary  resuks  of 

antidumping  duty  admini6trati^'e 

review. 

SUMUAf'.Y:  In  response  to  a  request  by  the 
petitioner,  the  PQ  Corporation,  the 
Departiudnt  of  Cairjmirce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France.  This 
review  covers  Pione  Poulenc  Chim« 
deBase,  a  manufacturer/exporter  of  thi«; 
merchandise  to  the  United  States,  and 
the  pehod  January  1, 1992  tbrou^ 
December  31, 1992.  The  firm  failed  to 


respond  to  oar  qoestionnure.  As  « 
result,  we  h«re  determined  to  use  best 
information  available  for  cash  deposit 
and  apprafsemffiit  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE OATE:  August  =?,  1993. 
FOR  FURTHER  INFOfll»AT'ON  COOTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Import  Administrat'oii,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  [202)  482-4733. 

SUPPLEMEfTTARY  INFORMATXW: 

Background 

On  January  13, 199:?.  the  Department 
of  Commerco  (the  Dppartraent) 
published  in  the  Feeeni  Kepster  (58 
FR  4148)  a  notice  of  "Cpportunity  to 
Raqoest  an  Administrative  Review"  of 
the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  (ASkI) 
from  France.  On  January  26. 1993,  the 
petitioner,  tfie  PQ  Corporation, 
requested  an  administratri«e  re\-iew  of 
Rhone  Poulenc  Chime  DeBase  (Rhone 
Poulenc).  a  manufecturer/exporter  of 
this  merchandise  to  the  United  States. 
We  initiated  the  review,  covering 
January  1, 1992  through  December  31. 
1992,  on  Mardi  8. 1993  (58  FR  12931). 
The  Department  is  now  conducting  Ais 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imparts  covered  by  the  ret'iew  are 
shipments  of  ASNC,  e  crystalHaed 
silicate  (Na2  Si03)  which  is  alkaline 
and  readily  soluble  in  water. 
Applications  include  waste  paper  de- 
irilng,  ore-flotation,  bleach 
stabilization,  clay  processing,  medium 
or  heavy  duty  cleaning  and 
compounding  into  other  detergent 
fnrnnilaftons.  This  merchandise  is 
classified  under  Harmonized  Tariff 
Schedules  (HTS)  item  uumbers 
2839.11.00  and  2839.19.00.  The  HTS 
item  numbo^  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

"Hia  review  covers  PJione  Poulenc  and 
the  period  January  1, 1992  through 
December  31, 1992. 

Use  of  Best  Infiarmation  Available 

We  mailed  the  antidumping 
questionnaire  to  Rhone  Poidenc.  the 
only  manufacturer.^exporter  of  this 
mMichandise  to  the  Uri.;ted  Stales. 
Rhone  Poulenc  failed  to  respond  to  our 
questionnaire.  The  Department  has 
therebxe  decided  to  use  the  best 
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information  available  (BIA)  in' 
determining  the  rate  for  this  firm. 

When  a  company  fails  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  considers  the  company 
uncooperative  and  generally  assigns  to 
that  company  the  higher  of:  (a)  The 
hi^est  rate  assigned  to  any  company  in 
a  previous  review  or  the  investigation  or 
(b)  the  highest  rate  for  a  responding 
company  with  shipments  during  the 
review  period.  See  19  CFR  353.37(b) 
and  Final  Results  of  Antidumping  Duty 
Administrative  Review  Portable  Electric 
Typewriters  from  Japan  (November  4. 
1991.  56  FR  56393).  In  this  case,  for 
BL\,  we  used  60  percent,  the  highest 
rate  from  a  prior  review.  See  Final 
Results  of  Antidimiiping  Duty 
Administrative  Review,  Anhydrous 
Sodium  Metasilicate  from  France  (52  FR 
33856.  September  8. 1987). 

PreUiuiaary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
60  percent  exists  for  Rhone  Foulenc 
during  the  period  January  1, 1992 
throu^  December  31, 1992. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Case  briefs  and/ 
or  written  comments  &t>m  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
bearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  ASM  from 
France,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  previous 


reviews  or  the  original  less-than-fair- . 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  previous 
reviews,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

On  May  25. 1993,  the  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States.  Slip  Op. 
93-79,  and  Federal-Mogul  Corporation 
V.  United  States,  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company  it  can  only  be 
changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
less-than-fair-value  (LTFV)  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  orders.  In  proceedings 
governed  by  antidumping  findings, 
unless  we  are  able  to  ascertain  the  "all 
others"  rate  from  the  Treasury  LTFV 
investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  as  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  60  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  when 
imposed  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  23. 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-18762  Filed  8-4-93;  8:45  am] 
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[A-6M-704] 

Brass  Sheet  and  Strip  From  Japan; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Japan. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than 
August  31, 1993. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hayes,  Thomas  Killiam,  or  John 
Kugelman,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-3601 . 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  12, 1988,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  brass  sheet  and  strip  from  Japan  (53 
FR  38454).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25  {d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  August  31, 1993, 
domestic  interested  parties,  as  defined  . 
in  §353.2(k)  (3).  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
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Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  E)C  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31. 1993.  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31. 1993,  we  shall  conclude  that  the. 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d){4)(i). 

Dated:]uly  28. 1993. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 
|FR  Doc.  93-18758  Filed  8-4-93;  8:45  ami 
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[A-688-035] 

Cadmium  From  Japan;  intent  To 
Revolte  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
cadmium  from  Japan.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  August  31, 1993. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  linger  or  Thomas  Futtner,  OfHce  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-4114. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  4, 1972,  the  Treasury 
Department  published  an  antidumping 
finding  on  cadmium  from  Japan  (37  FR 
15700).  The  Department  of  Commerce 
(the  Department)  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most 
recent  four  consecutive  annual 
anniversaiy  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
$  353.25(d)(4)  of  the  Department's 


regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  To  Object 

No  later  than  August  31, 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3).  (4).  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
.  opportunity  to  request  administrative 
review  by  August  31. 1993.  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31, 1993,  we  shall  conclude  that  the 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i>. 

Dated:  July  28. 1993. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  93-18756  Filed  8-4-93;  8:45  am) 
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[A-570-5041 

Candles  From  the  People's  Republic  of 
China;  Intent  To  Revolte  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
E)epartment  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
candles  from  the  People's  Republic  of 
China  (the  PRC).  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  August  31. 1993. 

EFFECTIVE  DATE:  August  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Turoscy,  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230,  telephone:  (202) 
482-3601. 


SUPPI.EMENTARY  INFORMATION: 
Background 

On  August  28, 1986.  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  candles  fit)m  the  PRC  (51  FR  30686). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  August  31, 1993. 
domestic  interested  parties,  as  defined 
in  §  353.20(k)  (3),  (4).  (5),  and  (6)  of  the 
Def>artment's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31, 1993.  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  28, 1993. 
HoUy  A.  Kuga, 

Acting  Depu  ty  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-18754  Filed  8-4-93;  8:45  ami 
■HXMa  coos  »ie-os-M 


(A-633-809] 

Preliminary  Determination  of  Salea  at 
Lata  Than  Fair  Value:  Certain  Forged 
Stainless  Steel  Ranges  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Jenkins  or  Brian  Smith,  Office  of 
Antidumping  Investigations,  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-1756  or  482-1766. 
respectively. 


UMI 


PralimiBaiy  Determination 

The  Department  of  Commerce  (the 
Departmoit)  preliminarily  determines 
that  certain  forged  stainless  steel  flanges 
(flanges)  from  India  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  (19  U.S.C  1673b). 
The  eatimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History  ' 

Since  the  notice  of  initiation  on 
lanuary  21, 1993  (58  FR  6619,  February 
1, 1993),  the  following  events  have 
occurred.  I 

On  February  16. 1993,  the     ' 
International  Trade  Commission  (ITC) 
notified  us  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  subject 
merchandise  that  is  allegedly  sold  in  the 
United  States  at  less  than  fair  value. 

On  March  9. 1993.  the  American 
Consulate  in  Bombay  informed  us  of  the 
names  and  relevant  history  of  the  firms 
producing  flanges  in  India.  On  March  11 
and  27. 1993,  we  sent  mini-Section  A 
questionnaires  that  requested  volume 
and  value  of  shipments  to  the  United 
States  to  Indian  producers  named  by  the 
petitionere  and  by  the  American 
Consulate.  We  received  responses  to  the 
Department's  mini-Section  A 
questionnaires  from  March  16  through 
April  26, 1993.  However,  two  of  the 
respondents.  Bombay  Forgings  Pvt..  Ltd. 
and  Dynaforge,  did  not  respond  to  our 
mini-Section  A  questionnaire. 
Consequently,  we  have  assigned  a  rate 
to  Bombay  Forgings  Pvt.,  Ltd.  and 
Dynaforge  using  best  information 
available  (BIA).  For  further  discussion, 
see  the  "Etost  Information  Available" 
section  of  this  notice. 

Based  on  our  analysis  of  the  responses 
to  the  mini-Section  A  responses  and 
information  received  from  the  American 
Consulate  in  Bombay,  we  determined 
that  sales  by  Mukand  Ltd.  (Miikand)  and 
Akai  Impex  Ltd.  (Akai)  represented  a 
significant  percentage  of  exports  of 
subject  merchandise  from  India.  These 
companies,  Mukand  and  Akai,  together 
accounted  for  at  least  60  percent  of 
known  nles  to  the  United  States  during 
the  period  of  investigation  (POI).  (See, 
19  CFR  353.42(b)).  Accordingly,  on 


March  18,  and  19, 1993.  respectively, 
we  sent  Mukand  and  Akai  antidumping 
questionnaires.  On  March  25, 1993,  the 
Department  met,  with  counsel  for 
Mukand,  at  its  request,  to  discuss 
Mukand's  date  of  sale  methodology.  On 
March  29, 1993,  Mukand  submitted  a 
description  of  its  sales  process.  Also  on 
March  29, 1993,  the  Department 
requested  that  Mukand  provide 
clarification  of  information  submitted 
on  purchase  orders  relating  to  sales  of 
subject  merchandise.  On  March  31. 
1993.  the  Department  contacted 
Mukand  and  requested  that  it  describe 
the  relationship  between  Mukand  and 
its  trading  company,  Sunstar  Metals, 
Ltd.  (Sunstar). 

On  April  1, 1993,  Mukand  responded 
to  Section  A  of  the  Department's 
antidumping  questionnaire  requesting 
information  concerning  organizational 
structure,  accounting  practices, 
merchandise,  and  total  sales  of  subject 
merchandise  in  all  markets.  On  April  2. 
1993,  Akai  informed  the  Department 
that  it  had  no  home  market  or  third 
country  sales.  Therefore,  we  forwarded 
to  Akai  Section  D  of  the  Department's 
antidumping  questionnaire,  (the  section 
regarding  constructed  value).  On  April 
7, 1993,  Mukand  informed  the 
Department  that  it  had  no  home  market 
sales  and  asked  if  it  should  report  third 
country  sales  or  constructed  value.  On 
April  8, 1993,  Mukand  submitted 
clarification  of  the  sales  information 
provided  on  March  29, 1993.  On  April 
8, 1993,  Mukand  also  submitted  a 
supplement  to  its  submission  earlier 
that  day.  On  April  IS,  1993.  Mukand 
submitted  a  response  to  questions 
concerning  the  date  of  sale  issue.  Also 
on  April  15,  1993,  Echjay  Forgings 
Private  Ltd.  (Echjay)  requested  that  it  be 
treated  as  a  voluntary  respondent  in  this 
investigation. 

On  April  16, 1993,  we  notified  parties 
that  we  were  modifying  the  scope  of  this 
investigation  by  inserting  the  term 
"forged"  and  adding  a  statement  that 
forged  flanges  sold  in  the  United  States 
are  generally  made  to  specification 
ASTM  A-182.  We  also  added  a 
statement  that  cast  stainless  steel  flanges 
were  specifically  excluded  from  the 
scope  of  the  investigation.  Petitioners 
agreed  that  the  intended  scope  of  this 
investigation  was  stainless  steel  flanges 
made  to  specification  ASTM  A-182.  We 
informed  petitioners  and  respondents  of 
the  modification.  (See,  Memorandum  to 
Richard  W.  Moreland,  Acting  Deputy 
Assistant  Secretary  for  Investigations 
(April  16, 1993).) 

On  April  19, 1993.  we  received  Akai's 
response  to  section  A  of  the 
Department's  questionnaire.  Because  the 
Department  needed  to  determine 


whether  Mukand  or  its  trading 
company.  Sunstar,  was  the  pKissible 
price  discriminator,  the  Department 
served  its  antidumping  questionnaire  on 
Sunstar  by  international  courier  on 
April  22, 1993.  On  April  22  and  29, 
1993,  the  Department  requested 
additional  information  from  Mukand  in 
order  to  determine  the  appropriate  date 
of  sale  methodology  for  this  company. 
On  April  29, 1993,  we  also  requested 
that  Mukand  submit  U.S.  sales  and  third 
country  sales  shipped  directly  from 
India  or  from  its  trading  company's 
warehouse.  On  April  30, 1993,  we  sent 
Echjay  an  antidumping  questionnaire. 
On  April  30, 1993,  we  also  requested 
export  statistics  from  Akai.  Echjay, 
Mukand  and  Sunstar  for  use  in 
determining  whether  critical 
circumstances  exist. 

On  May  3, 1993,  at  its  request,  we 
sent  Mukand  Section  D  of  the 
Department's  antidumping 
questionnaire.  On  May  5, 1993, 
petitioners  requested  a  50-day 
postponement  of  the  £)epartment's 
preliminary  determination.  On  May  7. 
1993,  we  requested  that  Sunstar  submit 
its  selling,  general,  and  administrative 
expenses,  with  relation  to  selling  subject 
merchandise  in  the  United  States.  On 
May  10, 1993,  Mukand  and  Sunstar  both 
submitted  responses  to  the  Department's 
April  22, 1993,  supplemental  questions. 
Both  of  these  submissions  conflicted 
with  information  previously  submitted 
to  the  Department. 

On  May  11, 1993,  Mukand  submitted 
its  response  to  Section  C  of  the 
Department's  questionnaire  requesting 
sales  to  the  United  States  and  other  data 
necessary  to  calculate  United  States 
Price.  On  May  12, 1993,  we  extended 
the  preliminary  determination  until  July 
29, 1993  (58  FR  29195.  May  19. 1993). 
On  May  14, 1993.  Echjay  withdrew  its 
request  for  voluntary  respondent  status 
before  the  questionnaire  was  due.  On 
May  15, 1993,  we  received  Akai's 
Section  C  response.  On  May  28,  and 
June  10, 1993,  we  issued  deficiency 
letters  to  Akai.  On  June  8, 18,  and  23, 
1993,  Akai  submitted  its  responses. 

On  June  11, 1993,  Sunstar  submitted 
its  response  to  additional  information 
requested  by  the  Department  on  May  7. 
1993.  On  June  15, 1993.  Mukand 
responded  to  the  Department's  May  27, 
1993,  deficiency  letter.  On  June  15, 
1993,  we  sent  Mukand  a  deficiency 
letter  regarding  its  Section  D  response. 
Mukand  responded  to  this  letter  on  June 
29, 1993.  Also  on  June  29. 1993.  we 
received  Akai's  section  D  response. 

On  July  19, 1993.  respondents 
Mukand  and  Sunstar  submitted  a 
written  explanation  of  the 
circumstances  surrounding  the 
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submission  of  their  data,  and  also 
requested  that  the  Department  postpone 
the  final  determination  should  the 
preliminary  determination  be 
affirmative.  As  noted  in  the  July  29, 
1993,  concurrence  memorandum,  the 
Department  has  determined  that 
because  respondents  have  seriously 
impeded  this  proceeding,  there  is  a 
compelling  reason  not  to  grant  the 
request  for  a  postponement  of  the  final 
determination.  On  July  23, 1993,  we 
sent  Akai  a  supplemental  deficiency 
letter.  On  July  26, 1993,  Meera  Shankar 
and  Niraj  Srivastava  of  the  Embassy  of 
India  met  with  Deputy  Assistant 
Secretary  Barbara  Stafford.  (See  the  July 
27, 1993,  ex-parte  memorandum.) 

Period  of  Investigation 

The  POI  is  July  1. 1992  through 
December  31, 1992. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  forged  stainless 
steel  flanges  from  hidia  both  finished 
and  not-finished,  generally 
manufactured  to  specification  ASTM  A- 
182,  and  made  in  alloys  such  as  304, 
304L,  316,  and  316L.  The  scope 
includes  5  general  types  of  flanges.  They 
are  weld  neck,  used  to  make  butt-weld 
line  connections,  threaded,  used  to 
make  threaded  line  connections,  slip-on 
&  lap  joint,  used  to  make  stub  end/butt- 
weld  line  connections,  socket  weld, 
used  to  fit  pipe  into  machined 
recessions,  and  blind,  used  to  seal  ott 
Unes.  The  sizes  of  the  flanges  within  in 
the  scope  range  generally  from  one  to 
six  inches;  however,  all  sizes  of  the 
above  described  merchandise  are 
included  within  the  scope.  Specifically 
excluded  from  the  scope  of  this 
investigation  are  cast  stainless  steel 
flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7307.211.1000  and  7307.215.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Althou^  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Best  Information  Available 

Mukand  and  Sunstar 

In  analyzing  the  numerous  responses 
concerning  sales  and  distribution  of 
flanges  from  India  submitted  by 
respondents  Mukand  and  Simstar 
during  the  couj^e  of  the  investigation, 
the  Department  discovered  significant 
inconsistencies  in  the  respondents' 


certified  submissions.  (See  the  June  29, 
1993,  memorandum  to  Barbara  R. 
Stafford,  outlining  these 
inconsistencies.)  These  certified 
submissions  form  a  record  of  misleading 
and  contradictory  responses,  such  that 
the  Department  has  not  been  able  to 
proceed  normally  with  its  antidumping 
duty  investigation.  In  particular, 
information  on  the  nature  of  Mukand's 
and  Sunstar's  relationship,  as  well  as  on 
the  issue  of  who  is  responsible  for 
setting  prices,  both  critical  issues  in 
determining  what  information  to  use  in 
calculating  United  States  price  and/or 
foreign  market  value,  differed 
significantly  from  submission  to 
submission.  Furthermore,  until  July  19, 
1993,  neither  respondent  attempted  to 
provide  an  explanation  for  the 
significant  contradictions  reported  in 
their  certified  submissions. 

In  order  to  determine  whether  sales 
are  made  in  the  United  States  at  less 
than  fair  value,  it  is  imperative  that  the 
Department  be  provided  with  accurate 
and  reliable  sales  information  in  a 
timely  basis  to  be  used  in  its  analysis. 
Because  of  Mukand's  and  Sunstar's 
inconsistent  and  contradictory 
information,  the  Department  does  not 
have  a  reliable  source  of  information  on 
which  to  base  its  determination.  Section 
776(c)  of  the  Act  provides  that 
whenever  a  party  significantly  impedes 
an  investigation,  the  Department  shall 
use  the  best  information  otherwise 
available,  (BIA)  (19  U.S.C.  section 
1677e).  We  have  done  so  in  this 
investigation. 

As  BLA,  for  Mukand  and  Sunstar  we 
are  assigning  the  highest  margin 
contained  in  the  petition,  in  accordance 
with  the  two-tiered  BIA  methodology 
under  which  the  Department  imposes 
the  most  adverse  rate  upon  those 
respondents  who  refuse  to  cooperate  or 
otherwise  significantly  impede  the 
proceeding.  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  respondents'  cooperation 
has  been  upheld  by  the  U.S.  Ck)urt  of 
Appeals  for  the  Federal  Circuit.  (See 
Allied-Signal  Aerospaco  Co.  v.  U.S. 
Slip-Op.  93-104  (CAFC)  (June  22, 1993): 
see  also  Knipp  Stahl  AG  et  al  v.  the 
United  States.  Slip  Op.  93-84  (OT  May 
26, 1993).).  The  highest  margin 
contained  in  the  petition  is  210  percent. 
Because  the  history  of  the  responses 
indicates  that  the  information  reported 
is  highly  imreliable,  we  will  not 
conduct  verification  for  these 
companies. 

Bombay  Forgings  Pvt.  Ltd.  and 
Dynaforge 

On  March  11  and  29, 1993,  the 
Department  sent  mini-Section  A 


questionnaires  to  producers  and 
exporters  named  in  the  petition  and 
those  named  by  the  American  Consulate 
in  Bombay.  The  purpose  of  these 
questionnaires  was  to  obtain  volume 
and  value  of  flange  shipments  to  the 
United  States  in  order  to  determine 
which  companies  should  be  designated 
as  respondents  to  the  Department's 
questionnaire.  Two  of  these  producers/ 
exporters,  Bombay  For^ngs  Pvt.  Ltd  and 
Djmaforge,  did  not  respond  to  the 
Department's  mini-Section  A 
questionnaire.  Because  Bombay 
Forgings  Pvt.  Ltd  and  Dynaforge  have 
refused  to  provide  the  information 
requested  in  the  form  required,  as  BIA 
we  have  assigned  them  the  highest  rate 
in  the  petition,  210  percent. 

Akai 

Akai  has  submitted  its  questionnaire 
responses  to  the  Department  and  has 
also  responded  to  the  Department's 
deficiency  letters.  Even  so,  we  find  that 
numerous  deficiencies  remain  and  that 
the  information  submitted  by  this 
company  is  so  incomplete  or  unclear 
that  we  cannot  use  it  for  our  preliminary 
determination.  However,  we  have  given 
Akai  an  additional  opportunity  to 
correct  these  deficiencies.  Should  the 
Department  determine  that  Akai  has 
responded  in  a  timely  manner  to  correct 
the  remaining  deficiencies  identified  by 
the  Department,  we  vriU  verify  the 
information  submitted  by  Akai,  and 
Akai's  responses  will  be  considered  in 
making  our  final  determination. 

Because  Akai's  submissions  are  too 
deficient  to  be  used  by  the  Department 
in  making  its  preliminary 
determination,  we  are  assigning  Akai  a 
BIA  rate.  In  determining  what  rate  to 
use  as  BLA,  the  Department  again 
follows  a  two-tiered  methodology, 
whereby  the  Department  may  assign 
lower  rates  for  those  respondents  which 
cooperate  in  an  investigation  and  rates 
based  on  more  adverse  assumptions  for 
those  respondents  which  do  not 
cooperate  in  an  investigation.  Because 
Akai  cooperated  in  this  investigation, 
we  are  assigning  as  BIA  a  simple 
average  of  the  margins  provided  in  the 
petition. 

All  Others  Rate 

The  all  others  rate  is  the  average  of 
the  company  margins  appUed  in  this 
determination,  185.15  percent. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
importsof  flanges  from  India.  Section^  ^ 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
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there  is  a  rsasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  £air  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  Uie  investigation 
over  a  relatively  short  period. 

Under  19  CFk  353.16(f).  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time:  (1) 
The  volume  and  value  of  the  imports; 

(2)  seasonal  trends  (if  applicable);  and 

(3)  the  share  of  domestic  consumption 
accounted  for  by  imports. 

In  detennining  importer  knowledge  of 
dumping,  we  normally  consider  either 
an  outstanding  antidumping  order  in 
the  United  States  or  elsewhere  on  the 
subject  merchandise,  or  margins  of  15 
peroant  or  more  sufficient  to  impute 
knowled^  of  dumping  under  section 
733(e)(l)(AXii)  for  txpotien  sales  price 
sales,  anid  margins  of  25  percent  or  more 
for  ptnchaae  price  sales.  (See  e.g.  Final 
DBtermination  of  Sales  at  Less  llian  Fair 
Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
from  haly.  52  FR  24198.  June  29. 1987). 
Since  the  preliminary  margins  for 
flanges  from  India  for  Muland.  Sujistar, 
Bomhay  Forgings  Pvt  Ltd..  DyHafoige 
and  Akai  are  above  25  percent,  we 
determine  in  accordance  with  secticm 
733(eMl)(A)(ii]  of  the  Act  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  knowledge  of  dumping  existed  for 
flanges  exported  from  those  companies. 

As  BIA  for  Mukand,  Sunstar,  Bombay 
Fmgings  Pvt.  Ltd.  and  Dynaforge.  we  are 
making  the  adverse  assumption  that 
imports  have  been  massive  over  a 
relatively  sh<»t  period  of  time  in 
accordance  with  section  733(e)(1)(B)  of 
the  Act  Based  on  this  analysis,  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  for  imports  of 
flanges  from  India  for  Mukand,  Sunstar, 
Bombay  Forgings  Pvt.  Ltd.  and 
Dynaforge. 

Undn  19  CFR  353.16(f)(2),  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider  the  imports  "massive." 
Based  on  this  analysis,  using  Akai's 
response,  we  find  that  imports  of  subject 
merchandise  from  Akai  during  the 
pmod  subsequent  to  receipt  of  the 


jjetition  have  not  been  massive.  Since 
we  do  not  find  that  there  have  been 
massive  imports,  pursuant  to  section 
733(e)(1)  of  the  Act.  for  Akai.  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
(19  U.S.C  1673b(e)(2))  of  the  Act,  we 
are  directing  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
flanges  from  India,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  for  Mukand.  Ltd.,  Sunstar 
Metals.  Ltd..  Bombay  Forgings  Pvt.,  Ltd. 
and  Dynaforge  that  are  entered,  or 
withdrawn  from  warehouse,  few 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
pubbcation  of  this  notice  in  the  Federal 
Register.  For  all  other  entries,  we  are 
directing  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
flanges  from  India,  that  are  entered,  or 
withdrawn  from  warehouse,  tat 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  margin 
amount  by  which  the  foreign  mcu-ket 
value  of  the  subject  merchandise 
exceeds  the  United  States  Price  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/ax- 
portsr 

Margin  per- 
oantage 

Mukand  Ltd 

Sfif>stAr  Metiris  Ltd 

210.00 
210.00 

Bofnbay  Forgings  Pvt  Ltd. ... 

Dynaforge 

Akai  Impex  Pvt  Ltd 

210.00 

210.00 

75.76 

Ail  others  

183.15 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  19  U.S.C.  1673b(f),  we  have 
notified  the  ITC  of  our  determination. 

Public  Commeat 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
must  be  submitted,  in  at  least  ten 
copies,  to  the  Assistant  Secretciry  for 
Import  Administration  no  later  than 
September  17. 1993.  and  rebuttal  briefs 
no  later  than  September  22. 1993.  In 
addition,  a  public  version  and  five 
copies  should  be  submitted  by  the 
appropriate  date  if  the  submission 
contains  business  proprietary 
information.  In  accordance  with  19  CFR 
353.38(b),  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 


arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held,  if  requested,  at  9:30  a.m.  on 
September  24. 1993,  at  the  U.S. 
Department  of  Commerce,  room  1411. 
14th  Street  and  Constitution  Avenue 
NW..  Washington  DC.,  20230.  Parties 
should  confirm  by  telephone  the  time."^ 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  B-099  within  ten 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  an 
executive  simunary  in  conjunction  with 
case  briefs  of  no  more  than  two  pages  on 
the  major  issues  to  be  addressed. 
Further,  briefs  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  decisions 
should  include  the  page  number  where 
the  cited  information  appears.  In 
preparing  the  briefs,  please  begin  each 
issue  on  a  separate  page.  In  accordance 
with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  July  29, 1993. 
Baibora  R.  StaCford, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-18764  Filed  8-4-93:  8:45  am] 
BiUJNO  CODE  3iie-0S-r 


(A-583-821] 

Preliminary  DetefTnination  of  Sale*  at 
Lssa  Than  Fair  Value;  Certain  Forged 
Stainlesa  Steel  Rangea  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Ward,  Office  of  Antidumping 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone  (2C2) 
482-1174. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  certain  forged  stainless  steel  flanges 
(flanges)  fiom  Taiwan  are  being,  or 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
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margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Cose  History 

Since  the  notice  of  initiation  on 
January  21. 1993  (58  FR  6619.  February 
1, 1993),  the  following  events  have 
occurred. 

On  February  11, 1993.  the  American 
Institute  of  Taiwan  in  Taipei  informed 
us  of  the  names  and  relevant  history  of 
the  firms  producing  flanges  in  Taiwan. 

On  February  16, 1993.  the 
International  Trade  Commission  (ITC) 
issued  an  afRrmative  preliminary 
determination. 

On  March  5, 1993,  the  Department 
presented  its  questionnaire  to  Enlin 
Steel  Corporation  (Enlin).  On  Match  9, 
1993,  the  Department  sent  "mini- 
Section  A"  questionnaires  that 
requested  the  volume  and  value  of 
shipments  to  the  United  States  to  all 
other  known  Taiwanese  exporters  of 
subject  merchandise,  in  order  to 
determine  which  companies  should  be 
designated  as  questionnaire 
respondents. 

On  March  19, 1993.  Enlin  submitted 
its  response  to  section  A  of  the 
Department's  questionnaire. 

We  received  responses  to  the 
Department's  March  9, 1993, 
questionnaires  from  March  16, 1993. 
through  March  23. 1993.  However,  some 
of  these  responses  were  not  properly 
filed.  We  requested  that  each  of  these 
parties  properly  file  its  response  in 
accordance  with  the  E)epartment's 
regulations.  Because  we  did  not  receive 
a  properly  filed  response  by  Tay 
Precision  Industries  Co..  Ltd.  (Tay 
Precision),  on  June  23. 1993.  we 
returned  its  improperly-filed 
submission.  Consequently,  we  have 
assigned  a  rate  to  Tay  Precision  using 
best  information  available  (BLA).  For 
further  discussion,  see  the  "Best 
Information  Available"  section  of  this 
notice. 

Based  on  our  analysis  of  the  responses 
to  the  March  9, 1993,  questionnaires,  we 
determined  that  sales  by  Ta  Chen 
Stainless  Pipe  Co.,  Ltd.  (Ta  Chen) 
represented  a  significant  percentage  of 
exports  of  subject  merchandise  from 
Taiwan.  The  two  Taiwanese  producers. 
Ta  Chen  and  Enlin,  together  accounted 
for  at  least  60  percent  of  known  sales  to 
the  United  States  during  the  period  of 
investigation  (POI).  (See.  19  CFR 
353.42(b).)  Accordingly,  on  March  24. 
1993,  we  issued  Ta  Chen  a 
questionnaire. 

On  March  26. 199?,  Enlin  requested 
that  the  scope  of  tlie  investigation  be 
clarified  to  exclude  cast  flanges. 

On  April  7, 1993.  Ta  Chen  submitted 
its  section  A  questionnaire  response. 


On  April  16, 1993,  we  notified  parties 
that  we  were  modifying  the  scope  of  this 
investigation  by  inserting  the  term 
"forged"  and  adding  a  statement  that 
forged  flanges  sold  in  the  United  States 
are  generally  made  to  specification 
ASTM  A-182.  We  also  added  a 
statement  that  cast  stainless  steel  flanges 
were  specifically  excluded  from  the 
scope  of  the  investigation.  Petitioners 
agreed  that  the  intended  scope  of  this 
investigation  was  only  stainless  steel 
flanges  made  to  specification  ASTM  A- 
182.  We  informed  petitioners  and 
respondents  of  the  modification.  (See, 
Memorandum  to  Richard  W.  Moreland. 
Acting  Deputy  Assistant  Secretary  for 
Investigations  (April  16. 1993).) 

On  April  23, 1993.  Enlin  missed  the 
deadline  for  submitting  its  section  B  and 
C  response.  On  April  30, 1993,  Enlin 
sent  a  letter  notifying  the  Department 
that  it  would  not  respond  to  the 
Department's  questionnaire. 
Consequently,  we  have  based  our 
margin  calculation  for  Enlin  on  BLA.  For 
further  discussion,  see  the  "Best 
Information  Available"  section  in  this 
notice. 

Also  on  April  30, 1993.  we  requested 
critical  circumstances  data  fitnn  Ta 
Chen.  On  May  5. 1993.  Ta  Chen 
submitted  its  sections  B  and  C  response. 
On  May  6, 1993.  Ta  Chen  submitted 
critical  circiunstances  data. 

On  May  17, 1993.  petitioners 
requested  a  postponement  of  the 
preliminary  determination.  We  granted 
this  request  and  on  May  20, 1993,  we 
'  postponed  the  preliminary 
determination  until  July  29, 1993  (58  FR 
30144  (May  26. 1993)). 

On  Jiine  2. 1993.  petitioners 
submitted  a  timely  allegation  that  Ta 
Chen  had  made  sales  in  the  home 
market  below  the  cost  of  production 
(COP).  On  June  29, 1993,  we  initiated  a 
COP  investigation  of  Ta  Chen's  home 
market  sales.  Because  Ta  Chen 
subcontracts  all  of  its  production  to 
outside  companies,  on  July  9, 1993.  we 
issued  COP  questionnaires  to  Ta  Chen 
and  its  subcontractors.  These  responses 
are  due  August  6. 1993.  and  will  be 
considered  for  the  final  determination. 

On  Jiine  4, 1993,  we  issued  a 
Supplemental  questionnaire  to  Ta  Chen. 
We  received  the  response  to  this 
questionnaire  on  June  25, 1993. 

On  July  27, 1993,  we  issued  another 
supplemental  questionnaire  to  Ta  Chen. 
The  response  to  this  questioilnaire  is 
due  on  August  10, 1993,  and  will  be 
considered  for  the  final  determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  forged  stainless 
steel  flanges  both  finished  and  not- 


finished,  generally  manufactured  to 
specification  AS1>1  A-162,  and  made 
in  alloys  such  as  304.  304L.  316,  and 
316L.  The  scope  includes  five  general 
types  of  flanges.  They  are  weld  neck, 
used  for  butt-weld  line  connections, 
threaded,  used  for  threaded  line 
connections,  slip-on  ft  lap  {oint.  used 
with  stub  ends/butt-weld  line 
connections,  socket  weld,  used  to  fit 
pipe  into  a  machined  recession,  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  in  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  investigation  are  cast 
stainless  steel  flanges.  Cast  stainless 
steel  flanges  generally  are  manufactured 
to  specification  ASTM  A-351.  The 
flanges  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  remains  dispositive. 

Period  of  Inveatigation 

The  POI  is  July  1. 1992.  throu^ 
December  31, 1992. 

Such  or  Similar  Comparisooa 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
product  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise.  We  made  all 
product  merchandise  comparisons  on 
the  basis  of  identical  merchandise. 

Best  Infonaation  Available 

As  noted  in  the  "Case  History" 
section  of  this  notice,  the  preliminary 
dumping  margins  for  two  exporters, 
Enhn  and  Tay  Precisian,  are  based  on 
BIA. 

Regarding  Enlin.  this  company  did 
not  file  a  response  to  sections  B  and  C 
of  the  Department's  questionnaire,  due 
by  April  23. 1993.  On  April  30. 1993. 
Enlin  stated  in  writing  that  it  would  not 
be  responding  to  the  Department's 
questionnaire  and  requested  a 
suspension  agreement.  Because  Enlin 
refused  to  answer  the  Department's 
questionnaire,  we  find  it  has  been 
uncoop>erative  in  this  investigation. 
Accordingly,  we  are  using  the  highest 
margin  provided  in  the  petition  as  BIA. 
(See  Concurrence  Memorandum.  July 
21, 1993,  for  a  full  discussion.) 

Regarding  Tay  Precision,  on  March  9. 
1993.  the  Department  requested  that  this 
company,  as  well  as  all  other  known 
Taiwanese  exporters  of  subject 
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merchandise,  provide  data  on  the 
volume  and  value  of  flanges  shipments 
to  the  United  States  in  order  to 
determine  which  companies  should  be 
designated  as  respondents  to  the 
Department's  questionnaire.  Tay 
Precision  submitted  a  response  to  the 
Department's  request  for  data.  In  this 
submission  Tay  Precision  requested 
proprietary  treatment;  however,  it  failed 
to  provide  a  public  summary  of  its 
response  as  required  by  19  CFR  I 
353.32(b)(1)  and  19  CFR  353.32(b)(2). 
The  Department  requested  that  Tay 
Precision  provide  a  public  version  of  its 
submission  and  informed  Tay  Precision 
that  if  a  public  version  was  not 
submittcfd  (hat  the  Department  would 
return  its  response.  Because  Tay 
Precision  did  not  respond  to  the 
Department's  request  and  properly  Hie  a 
response  to  our  questionnaire,  on  June 
23. 1993,  we  returned  its  resp>onse  in 
accordance  with  19  CFR  353.32(d)  and 
have  used  BLA  to  determine  the 
dumping  margin  for  this  company. 
Because  Tay  Precision  refused  to 
provide  the  information  requested  in 

K roper  form,  we  have  assigned  it  the 
ighest  rate  in  the  petition. 

U)  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  may  assign  lower  rates  for 
those  respondents  which  cooperate  in 
an  investigation  and  rates  based  on 
more  adverse  assumptions  for  those 
respondents  which  do  not  cooperate  in 
an  investigation. 

According  to  the  Department's  two- 
tiered  BIA  methodology  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany,  Italy,  Japan, 
Romania,  Sweden.  Thailand,  and  the 
United  Kingdom.  54  FR  18992, 19033 
(May  3. 1989),  when  a  company  refuses 
to  provide  the  information  requested  in 
the  form  required,  or  otherwise 
significantly  impedes  the  Department's 
investigation,  it  is  appropriate  for  the 
Department  to  assign  to  that  company 
the  higher  of  (1)  The  margin  alleged  in 
the  petition,  or  (2)  the  hi^est  calculated 
rate  of  any  respondent  in  the 
investigation.  This  two-tiered 
methodology  for  assigning  BIA  has  been 
recently  upheld  by  the  Federal  Circuit 
Court  of  Appeals  in  Allied-Signal  v.  U.S. 
Slip-Op.  93-104  (CAFC)  (June  22, 1993). 
The  dumping  margin  calculated  for  Ta 
Chen  was  lower  than  the  highest  rate  in 
the  petition  of  48  percent.  'Therefore,  as 
BIA.  the  dumping  margin  assigned  to 
Enlin  and  Tay  Precision  for  purposes  of 
this  praliminaiy  determination  is  48 
percmt 


Fair  Value  Comparisons 

To  determine  whether  sales  of  flanges 
from  Taiwan  to  the  United  States  by  Ta 
Chen  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  Slates  Price 

We  based  the  calculation  of  USP  for 
Ta  Chen  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed  F.O.B.  prices  to  unrelated 
customers.  In  accordance  with  section 
772(d)(2)(A)  of  the  Act,  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage 
and  handling  expenses,  marine 
insurance,  and  harbor  construction  tax. 

On  March  19, 1993,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit, 
in  affirming  the  decision  of  the  Court  of 
International  Trade  in  Zenith 
Electronics  Corporation  v.  United 
States.  Slip  Op.  92-1043,  -1044.  -1045. 
-1046,  ruled  that  section  772(d)(1)(C)  of 
the  Act  provides  for  an  addition  to  USP 
to  account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(a)(4)(B)  of  the  Act  does  not  allow 
circumstance-of-sale  adjustments  to 
FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstance-of-sale  adjustment.  Also. 
we  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will,  for  the  time  being,  add  to  USP 
the  absolute  amount  of  tax  assessed  on 
the  comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  USP, 
absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  USP. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
USPs  net  of  taxes.  This  change  would 
result  in  weighted-average  dumping 
margin  rates  which  are  neither  inflated 
nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 


paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  will  begin  the 
rule  making  process  as  soon  as  possible. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  flanges  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  flanges 
to  the  volume  of  third  country  sales  of 
the  same  product,  in  accordance  with 
section  773(a)(1)(A)  of  the  Act.  Ta  Chen 
had  a  viable  home  market  with  respect 
to  sales  of  flanges  during  the  POI. 

Petitioners  alleged  that  Ta  Chen  was 
selling  in  the  home  market  at  prices 
below  the  COP.  Based  on  petitioners 
allegation,  we  requested  data  on  the 
production  costs  of  Ta  Chen  and  its 
subcontractors.  This  cost  data  was  not 
be  submitted  in  time  to  be  considered 
for  the  preliminary  determination. 
However,  Ta  Chen  and  its 
subcontractors'  cost  data  will  be 
examined  at  veriRcation  and  will  be 
analyzed  for  purposes  of  our  final 
determination. 

In  accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  at  the  same  level  of  trade. 

We  calculated  FMV  based  on  packed 
ex-factory  prices  charged  to  unrelated 
customers  in  the  home  market.  Pursuant 
to  19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  and  bank  charges. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  In  its  sales  listing,  respondent 
reported  packing  expenses  that  were 
incurred  during  the  POL  Respondent 
also  reported  that  merchandise  is 
packed  at  the  time  of  shipment.  Because 
a  large  number  of  shipments  occurred 
after  the  POI,  we  have  determined  that 
it  is  appropriate  to  use  the  packing 
expenses  incurred  during  the  period 
over  which  sales  made  during  the  POI 
were  shipped  rather  than  expenses 
incurred  during  the  POI. 

Currency  Conversion 

We  made  currency  conversions  based 
gn  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 
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Critical  Cireumstancet 

Petitionen  allege  that  "critica] 
cxicumstances"  exist  with  respect  to 
imports  of  flanges  from  Taiwan.  Section 
733(e)(1)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasmable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selhng  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merdiandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Under  19  CFR  353.16(f).  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time:  (1) 
the  volume  and  value  of  the  imports:  (2) 
seasonal  trends  (if  applicable);  and  (3) 
the  share  of  the  domestic  consumption 
accounted  for  by  imports. 

In  determining  importer  knowledge  of 
dumping,  we  normally  consider  either 
an  outstanding  antidumping  order  in 
the  United  States  or  elsewhere  on  the 
subject  merchandise,  or  margins  of  25 
percent  or  more  for  purchase  price  sales 
sufficient  to  impute  knowledge  of 
dumping  under  section  733(e){l)(A)(ii) 
of  the  Act.  (See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  or  Unfinished, 
from  Italy.  52  FR  24198,  June  29, 1987.) 
Since  the  preliminary  margins  for 
flanges  from  Taiwan  for  Enlin  and  Tay 
Precision  are  above  25  percent,  we 
determine  in  accordance  with  section 
733(eMlXA)(ii)  of  the  Act  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  knowledge  of  dumping  existed  for 
flanges  for  those  companies. 

As  BIA  for  Enlin  and  Tay  Precision, 
we  are  making  the  adverse  assumption 
that  imports  were  massive  over  a 
relatively  short  period  of  time  in 
accordance  with  section  733(e)(1)(B)  of 
the  Act.  Based  on  this  analysis,  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  for  imports  of 
flanges  from  Taiwan  for  EnHn  and  Tay 
Precision. 

However,  regarding  Ta  Chen,  since 
there  are  no  outstanding  antidumping 
orders  on  flanges  from  Taiwan,  and  the 
preliminarily-determined  dumping 
mugin  for  this  company  is  less  than  25 
percent,  we  cannot  impute  knowledge 


of  dimiping  under  section 
733(e)(l)(A)(u)  of  the  Act.  Since  the 
criteria  necessary  to  find  the  existence 
of  critical  circumstances  under  section 
733(e)(l)(A){i)  and  733(e)(l)(A)(ii)  are 
not  present  for  Ta  Chen,  we  do  not  need 
to  determine  whether  imports  of  subject 
merchandise  have  been  massive  over  a 
relatively  short  period.  Therefore,  in 
accordance  with  section  733(e)(1)(A)  of 
the  Act,  we  preliminarily  determine 
that,  for  Ta  Chen,  critical  circumstances 
do  not  exist  with  respect  to  imparts  of 
subject  merchandise. 

SuspcBskm  of  Liquidation 

In  accordance  with  section  733(dHl) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  flanges  from  Taiwan,  except 
those  of  Ta  Chen,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dimiping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturer/producer/exporter 

Weighted- 
avera9« 
margin 

percentaga 

bmin  steel  c>orporaoon „.... 

Ta  Chen  Stoniess  Pipe  Co.,  Ltd. 
Tay    Predsion    Industries   Co., 

Ltd 

All  Other* _ 

48.00 
0.00 

48.00 
46.00 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
with  at  least  ten  copies  roust  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
September  13, 1993,  and  rebuttal  briefs 
no  later  than  September  17, 1993.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 


hearing  will  be  held  on  September  21, 
1993,  at  10  a.m.  at  the  U.S.  Department 
of  Commerce,  Room  3708, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  bearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Imp<xt 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  addition,  an 
executive  summary  of  no  more  than  two 
pages  on  the  major  issues  to  be 
addressed  should  be  submitted  with 
case  briefe.  Briefs  should  contain  a  table 
of  authorities.  Citations  to  the 
Department's  determinations  and  court 
decisions  should  include  the  page 
number  where  the  dted  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issUe  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(fl  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  )uly  29. 1993. 
Barbara  R.  StAlliBrd. 

Acting  Assistant  Secretary  for  Import 
AdmittistratJon. 

(FR  Doc.  93-1S765  Filed  8-4-93;  8:45  am) 
BiUJNQ  CODE  3eifr-oa# 


[A-41 2-602] 

Court  Decision  and  Amended 
Determination;  Certain  Forged  Steel 
Crankshafts  From  the  Untted  Kingdom 

AGBICY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Beck.  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  Telephone: 
(202)  482-3464. 

StMntARY:  On  May  11, 1993,  in  United 
Engineering  and  Forging  v.  United 
States.  Court  No.  92-1489  (CAFC  May 
11, 1993),  a  lawsuit  challenging  the 
Department  of  Commerce's  (the 
Department)  final  delMmination  of  sales 
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at  less  than  fair  value  and  antidumping 
duty  order  on  certain  forged  steel 
crankshafts  (crankshafts)  from  the 
United  Kingdom,  the  Court  of  Appeals 
for  the  Federal  Circuit  (CAFC)  affirmed 
the  decision  of  the  Court  of 
International  Trade  (CTT)  to  uphold  the 
Department's  results  of  redetermination 
on  remand.  See  United  Engineering  and 
Forging  V.  U.S..  Shp.  Op.  92-124  (OT 
August  3, 1992).  As  a  result  of  the 
redetermination,  the  final  weighted- 
average  margin  percentage  for  the 
period  of  investigation  (POI)  for  United 
Engineering  and  Forging,  and  for  all 
other  firms  has  decreased  from  14.67% 
to  6.55%.  Consistent  with  the  decision 
of  the  CAFC  in  Timken  Co.  v.  United 
States,  893  F.2d  337  (Fed.  Cir.  1990).  a 
"conclusive"  decision  in  this  case  has 
now  been  reached. 

SUPf>(.EMENTARY  INFORMATION: 

So^  of  Order 

The  products  covered  by  this  order 
are  certain  forged  carbon  or  alloy  steel 
crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  The  products 
are  currently  classifiable  undw  items 
8483.10.10.10.  8483.10.10.30, 
8483.10.30.10,  and  8483.10.30.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  more  than  750  pounds  are  subject  to 
this  order.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
Moitten  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Background 

On  September  1, 1987.  the 
Department  published  notice  of  its  final 
determination  of  sales  at  less  than  fair 
value  in  connection  with  the  I 
antidumping  duty  investigation  of 
certain  forged  steel  crank^afts  from  the 
United  Kingdom.  Final  Determination  of 
Sales  at  Less  than  Fair  Value.  Certain 
Forged  Steel  Crankshafts  from  the 
United  Kingdom  (52  FR  32951).  In  that 
determination,  the  Department  set  forth 
its  finding  of  a  dumping  margin  of 
14.67%  for  United  Engineering  and 
Forging  (UEF)  during  the  POI,  October 
1, 1985  through  October  31. 1986.  The 
rate  for  all  other  firms  was  also  14.67%. 

Subsequent  to  the  Department's 
determination,  respondent  filed  a 
lawsuit  with  the  GIT  challenging  this 
determination.  Thereafter,  the  OT 
issued  an  order  in  United  Engineering 
and  Forging  v.  United  States,  779  F. 
Supp.  1375  (OT,  November  18, 1991) 
remanding  the  Department's 


determination  in  order  to:  (1)  Consider 
the  use  of  and,  if  appropriate,  apply  a 
six-month  forward  exchange  rate:  (2) 
recalculate  U.S.  imputed  dredit  expense 
using  the  lower  of  the  U.S.  or  U.K. 
exchange  rates;  and  (3)  reconsider 
U.E.F.'s  claim  of  reimbursement  for 
certain  retooling  expenses.  On  remand, 
the  Department  allowed  these  three 
adjustments  (including  use  of  a  U.S. 
interest  rate  for  the  imputed  credit 
expense).  On  May  4, 1992,  the 
Department  filed  its  required  remand 
results  with  the  OT.  On  August  3, 1992. 
the  QT  affirmed  the  remand  results. 

UEF  appealed  to  the  CAFC  the  CIT's 
determination  that  the  Department  had 
acted  in  accordance  with  law  in 
selecting  foreign-market  comparison 
models,  an  issue  that  was  contested  but 
not  remanded  to  the  Department.  On 
May  11, 1993,  the  CAFC  affirmed 
without  opinion  the  decision  of  the  CIT. 
As  a  result,  UEF's  dumping  margin  for 
certain  forged  steel  crankshafts  from  the 
United  Kingdom  has  decreased  from 
14.67%  to  6.55%  for  the  POI.  The  "all 
other"  rate  has  also  decreased  from 
14.67%  to  6.55%  for  the  POI. 

In  its  decision  in  Timken.  the  CAFC 
held  that  the  Department  must  publish 
a  notice  of  a  decision  of  the  QT  or  the 
CAFC  which  is  not  "in  harmony"  with 
the  Department's  determination. 
Publication  of  this  notice  fulfills  this 
obligation.  The  CAFC  also  held  that  in 
such  a  case,  the  Department  must 
suspend  liquidation  until  there  is  a 
"conclusive"  decision  in  the  action.  The 
decision  of  the  CAFC  in  United 
Engineering  and  Forging  represents  a 
"conclusive"  decision,  as  all  issues  in 
the  case  are  now  resolved. 

This  notice  is  published  in 
accordance  with  section  735(d)  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  353.20(a)(4). 

Dated.  July  30, 1993. 
BariMra  R.  Slafford, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-18763  Filed  »-4-93:  8:45  am) 

Mumo  cooc  isio-oe-« 

[A-S88-007] 

Pagers  From  Japan;  Intent  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 


pagers  from  Japan.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  August  31, 1993. 

EFFECTIVE  DATE:  August  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16, 1983,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  pagers  from  Japan  (48  FR  37058).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumpng 
duty  order. 

Opportunity  To  Object 

No  later  than  August  31, 1993, 
domestic  interested  parties,  as  defined 
in  §353.2(k)(3),  (4),  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31. 1993.  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31, 1993,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  July  28, 1993. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

[FR  Doc.  93-18755  Filed  8-4-93;  8:45  am) 
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Plpejnttlng*  From  Thailand;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
pipe  fittings  from  Thailand.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  August  31, 1993. 
EFFECTIVE  DATE:  August  5.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlo  Cavagna  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Backgroand 

On  August  20. 1987,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  pipe  fittings  from  Thailand  (52  FR 
31440).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  £)epartment  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  Augu.st  31, 1993, 
domestic  interested  parties,  as  dehned 
in  §  353.2(k)  (3),  (4),  (5).  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31, 1993,  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31, 1993,  we  shall  conclude  that  the 


order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  )uly  28, 1993. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-18759  Filed  8-4-93;  8:45  am] 

aiUJNa  COOE  MIO-Ot-M 


IA-423-602] 

Industrial  Phosphoric  Acid  From 
Belgium  Intent  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  Intentional  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
industrial  phosphoric  acid  ^m 
Belgium.  Domestic  interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  August  31, 1993. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  John  Kugelman,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  20, 1987,  the  Department 
of  Commerce  (the  E)epartment) 
published  an  antidumping  duty  order 
on  industrial  phosphoric  acid  from 
Belgium  (52  FR  31439).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  August  31, 1993, 
domestic  interested  parties,  as  defined 
in  section  353.2(k)(3),  (4).  (5),  and  (6)  of 
the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  this  antidumping  duty  order. 


Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31.  1993.  or  domestic 
interested  parties  do  not  object  to  the 
IDepartment's  intent  to  revoke  by  August 
31.  1993.  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  )uty  28. 1993. 

Holly  A.  Kug«. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

|FR  Doc.  93-18753  Filed  8-4-93;  8:45  am) 
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[A-3S 1-806] 

Preliminary  Results  of  Antidumplrtg 
Duty  Administrative  Review,  Silicon 
Metal  From  Brazil 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  by  our 
manufacturers/exporters,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  review  covers 
four  manufacturers/exporters  and  the 
period  March  29,  1991  through  June  30. 
1992.  The  review  indicates  the  existence 
of  dumping  margins  for  certain  firms 
during  the  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  U.S.  price  and 
foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  5,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Pamela  Woods, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  telephone:  (202) 
482-4475/5253. 
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•UPPLEMENTARY  MFOnMATION: 
Background 

On  July  12, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Renter  (56  FR  36135) 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil.  In  July  1992,  four 
manuhcturers/exporters  requested,  in 
accordance  with  section  3S3.22(a)  of  the 
Commerce  Regulations,  that  we  conduct 
an  administrative  review  for  the  period 
March  29, 1991  through  June  30, 1992. 
We  published  a  notice  of  initiation  of 
the  antidumping  duty  administrative 
review  on  August  26, 1992  (57  FR 
38667). 

The  Department  initiated  a  review  for 
Compenhia  Brasileira  Carburetto  de 
Calcio  (CBCC),  Companhia  Ferroligas 
Minas  Gerais  Minasligas  (Minasligas), 
Eletroila.  S.A.  (currently  known  as 
Eletrosilex  Belo  Horizonte  (Eletrosilex)), 
and  Rima  Eletrometalurgia  S.A.  (Rima). 

The  Department  has  now  conducted  a 
review  for  this  period  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review  | 

The  merchandise  covered  by  this 
review  is  silicon  metal  containing  at 
least  96.00  but  less  than  99.99  percent 
of  silicon  metal  from  Brazil.  Silicon 
metal  is  currently  provided  for  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  schedule 
(HTS)  as  a  chemical  product,  but  is 
commonly  referred  to  as  a  metal. 
Semiconductor  grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  the  order.  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

This  review  covers  4  manufacturers/ 
exporters  of  Brazilian  silicon  metal,  and 
the  period  March  29, 1991  thrqugh  June 
30, 1992. 

United  States  Price 

In  calculating  U.S.  price,  we  used 
purchase  price  as  defined  in  section  772 
of  the  Tariff  Act.  Purchase  price  was 
based  on  the  packed,  f  o.b.,  or  C.  &  F. 
price  to  the  first  unrelated  purchasers  in 
the  United  States.  i 

We  made  deductions,  where 
appropriate  for  foreign  inland  freight, 
ocean  freight,  customs  charges,  and  duty 
drawback.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Mariut  Value 

In  calculating  foreign  market  value 
(FMV),  we  used  third-countiy  price  or 


UMI 


constructed  value  as  defined  in  section 
773  of  the  Tariff  Act,  as  appropriate. 

We  used  third-country  sales  to  Japan 
for  CBCC  because  CBCC  had  insufficient 
sales  of  such  or  similar  merchandise  in 
the  home  market,  and  because  we 
determined  that  CBCC  had  sufficient 
sales  of  such  or  similar  merchandise 
above  the  cost  of  production  (COP). 

Third-country  price  was  based  upon 
the  C.&F.  price  to  unrelated  purchasers 
in  Japan.  Where  appropriate,  we  made 
adjustments  for  brokerage  and  handling 
expen.ses,  foreign  inland  freight,  ocean 
height,  and  for  differences  in  packing 
and  credit  expenses.  No  other 
adjustments  were  claimed  or  allowed. 

Based  upon  a  timely  sales  below  cost 
allegation  received  from  the  petitioner 
in  this  case,  we  tested  the  home  market 
sales  of  Minasligas,  Eletrosilex,  and 
RIMA,  and  the  third-country  sales  of 
CBCC  against  the  merchandise's  COP  to 
determine  whether  those  home  or  third- 
country  sales  were  appropriate  for  use 
in  the  derivation  of  FMV  Since  the 
Brazilian  economy  was  hyper- 
inflationary  during  the  period  of  review, 
we  instructed  respondents  to  follow  our 
long-standing  methodology  for  hyper- 
inflationary  economies,  including  the 
use  of  replacement  costs.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  Silicon  Metal  from  Brazil,  56  FR 
26977  (June  12, 1992).) 

Because  general  and  administrative 
(G&A)  expenses  are  period  costs  which 
should  be  based  on  the  annual  period  in 
which  they  were  incurred,  we  did  not 
use  the  monthly  calculation  of 
replacement  costs  submitted  by  each  of 
the  respondents  in  our  COP  and 
constructed  value  (CV)  calculations. 
Instead,  we  used  the  ratio  of  G&A 
expenses  to  cost  of  goods  sold  (COGS) 
shown  in  Minasligas's  Electrolsilex's, 
IRMA's  or  CBCC's  income  statement  to 
calculate  G&A  expenses. 

We  used  CBCC  s  above-cost  sales 
since  more  than  10  percent  of  its  third- 
country  sales  were  above  the  COP.  We 
did  not  use  Eletrosilex's  or  RIMA's 
home  market  sales,  since  more  than  90 
percent  of  their  home  market  sales  were 
found  to  be  below  the  home  market 
COP.  We  determined  that  CBCC's, 
Eletrosilex's,  and  RIMA's  below-cost 
sales  were  made  over  an  extended 
period  of  time  because  they  were  made 
in  more  than  two  months  of  the  review 
period.  Furthermore,  no  evidence  was 
presented  to  indicate  that  home  market 
COP.  We  determined  that  CBCC's. 
Eletrosilex's,  and  RIMA's  below-cost 
sales  were  made  over  an  extended 
period  of  time  because  they  were  made 
in  more  than  two  months  of  the  review 
period.  Furthermore,  no  evidence  was 
presented  to  indicate  that  below-cost 


COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

Minasligas  did  not  have  a  sale  of  such 
or  similar  merchandise  above  the  COP 
during  the  month  of  its  U.S.  sale.  In 
cases  in  which  the  home  market  is 
hyperinflationary.  our  normal  practice 
is  to  use  home  market  sales  only  if  they 
occur  during  the  same  month  as  the  U.S. 
sale.  We,  therefore,  did  not  use 
Minasligas's  home  market  sales  in  our 
calculation  of  FMV. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act  we  used  CV  for  RIMA, 
Minasligas,  and  Eletrosilex,  because  we 
could  find  no  contemporaneous,  home- 
market  or  third-country  sales  of  silicon 
metal  above  the  COP.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  Silicon  Metal  from  Brazil,  56  FR 
26977  (June  12,  1992}.)  As  with  our  COP 
test,  we  applied  our  long-standing 
methodology  for  hyper-inflationary 
economies  in  our  CV  calculations.  In 
accordance  with  section  773(e)  of  the 
Tariff  Act,  CV  consisted  of  the  sum  of 
the  costs  of  materials,  fabrication, 
general  exf>enses,  profit,  and  the  cost  of 
export  packing.  Because  the  actual 
amount  for  general  expenses  exceeded 
the  statutory  minimum  of  10  percent, 
we  added  the  actual  amount.  Because 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  the  cost  of  materials, 
fabrication,  and  general  expenses 
exceeded  the  actual  profit,  we  added  the 
statutory  minimum.  See  section 
773(e)(1)(B)  of  the  Tariff  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
March  29, 1991  through  June  30, 1992: 


Manufacturer/exporter 


CBCC  

Minasligas 
Eletrosiiex 
RIMA 


Margin 
(percent) 


0.00 

.00 

88.24 

.00 


Interested  parties  may  request  a 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Intere<:ted  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
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include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs. 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
U.S.  price  and  FNIV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  siUcon  metal  from  Brazil 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rates  for 
reviewed  firms  will  be  those  established 
in  the  final  results  of  this  review; 

(2)  For  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  will 
continue  to  be  the  rate  published  in  the 
final  determination  for  which  the 
manufactiuer  or  exp>orter  received  a 
company  specific  rate; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
re\aevv,  or  the  original  investigation.  In 
accord  with  the  Court  of  International 
Trade's  decisions  in  Flora  Trade 
Council  V.  United  States,  Slip,  Op.  93- 
97,  and  Federal  Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Shp.  Op.  93-83,  the  cash  deposit 
for  all  other  manufacturers  and 
exporters  will  be  91.06  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
167S(a)(l))  and  19  CFR  353.22. 


Dated:  July  26, 1993. 
JoMph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-18752  Filed  8-4-93;  8:45  am) 
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INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-3S1-ai9] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainleaa  Steel 
Wire  Rods  From  Brazil 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

EFFECTIVE  DATE:  August  5, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 

Gloninger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC.  20230;  telephone: 
(202) 482-2778. 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  stainless 
steel  wire  rods  from  Brazil  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
The  statutory  deadline  for  the  final 
determination  is  October  11, 1993. 

Case  History 

Since  the  initiation  of  this 
investigation  on  January  19, 1993  (58  FR 
6115,  January  26, 1993),  the  following 
events  have  occurred. 

On  January  25, 1993,  the  Department 
sent  a  cable  to  the  American  Embassy  in 
Brazil  requesting  information  on  the 
names  of  any  Brazilian  companies  that 
produce  and  export  the  subject 
merchandise  to  the  United  States,  and 
the  corresponding  value  and  quantity  of 
sales  to  the  United  States  for  the  period 
July  1, 1992  to  December  30. 1992. 

On  January  28, 1993,  Eletrometal- 
Metais  Especiais  S.A.  (Eletrometal), 
requested  that  it  be  treated  as  a 
voluntary  respondent  if  it  were  not 
selected  as  a  mandatory  respondent  in 
this  investigation. 

On  February  16, 1993.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preUminary  injury 
determination. 

On  February  17  and  26, 1993,  we 
received  comments  on  the  Department's 
matching  criteria  outlined  in  Appendix 
V  of  our  questionnaire  from  petitioners. 


Also  on  February  26, 1993,  we  received 
from  the  American  Embassy  in  Brazil 
shipment  statistics  for  one  company, 
Acos  Finos  Piratini  SA  (Piratini). 

On  March  5, 1993,  the  Department 
sent  mini-Section  A  antidumping  duty 
questionnaires  to  Piratini,  Acos  Villares 
SA  (Villares),  and  Eletrometal,  the  three 
companies  named  in  the  petition, 
requesting  value  and  quantity  statistics 
for  the  subject  merchandise  exported  to 
the  United  States.  On  March  19, 1993, 
we  received  a  response  to  our 
questionnaire  from  Eletrometal,  but  we 
received  no  responses  from  Piratini  or 
Villares.  On  March  24, 1993,  the 
Department  selected  Eletrometal  as  one 
of  the  three  respondents  since  they  were 
the  only  producer  to  answer  the 
questionnaire  and  had  already  requested 
voluntary  status  in  this  investigation 
(See  memorandum  dated  March  24, 
1993,  from  John  Beck  to  David  L. 
Binder).  We  also  selected  Piratini  and 
Villares  as  respondents  since  they 
received  and  did  not  reply  to  mini- 
Section  A  questionnaires.  Also,  on 
March  24, 1993,  we  sent  the  complete 
antidimiping  duty  questionnaire  to 
Eletrometal. 

On  April  2, 1993,  Eletrometal 
requested  an  extension  of  time  to  file  its 
response  to  Section  A  of  the 
Department's  questionnaire,  and  on 
April  6, 1993,  we  granted  the  request. 
Then,  on  April  19, 1993,  Eletrometal 
requested  an  extension  of  time  to  file  its 
response  to  Sections  B  and  C  of  the 
Department's  questionnaire.  On  April 
21, 1993,  Eletrometal  submitted  its 
response  to  Section  A  of  the 
Department's  questionnaire. 

On  April  22, 1993,  petitioners  urged 
the  Department  to  grant  an  extension  for 
Sections  B  and  C  for  a  limited  period 
only.  The  Department  granted  an 
extension  until  May  7, 1993. 

On  April  27, 1993  the  Department 
determined  that  this  investigation  was 
"extraordinarily  complicated"  and 
postponed  the  preliminary 
determination  until  no  later  than  July 
28, 1993  (58  FR  26531.  May  4, 1993).  On 
May  4, 1993,  petitioners  submitted 
comments  on  Eletrometal 's  response  to 
Section  A  of  the  Department's 
questionnaire.  Then  on  May  6, 1993, 
Eletrometal  requested  a  five-day 
extension  to  file  its  response  to  Sections 
B  and  C  of  the  Department's 
questionnaire.  On  May  7, 1993,  we 
granted  this  request,  and  on  May  12, 
1993,  Eletrometal  submitted  its  Sections 
B  and  C  responses.  On  May  18, 1993, 
the  Department  requested  that 
Eletrometal  resubmit  the  product 
concordance  section  of  its  response  to 
the  Department's  questionnaire  based 
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an  Um  mV**ii*B  ciitaria  detciibed  in  the 
updttad  Appendix  V. 

On  May  21  and  26. 1993,  petitioners 
submitted  their  comments  on 
Eletrometal'i  response  to  Sections  A,  B 
and  C  of  the  Department's 
questionnaire.  On  June  8. 1993,  the 
Department  sent  a  deficiency 
questioimaire  to  Eletrometal  for 
Sections  A,  B  and  C,  informing 
Eletrometal  of  the  special  instructions 
for  reporting  sales  in  a  hyper- 
inflationary  economy. 

On  June  14, 1993,  petitioners 
requested  a  poetponement  of  the 
deadline  for  submission  of  a  sales  below 
cost  allegation,  and  on  June  16,  the 
Department  granted  the  postponement 
until  ^lIy  9. 1993.  However,  we  did  not 
receive  a  cost  allegation  from 
petitioners. 

On  June  30, 1993,  Eletrometal 
submitted  its  response  to  the 
Department's  June  8, 1993  deficiency 
questionnaire. 

On  July  13. 1993,  petitioner* 
submitted  a  second  amendment  to  its 
petition  that  revised  the  estimated 
margins  of  dumping  included  in  its 
original  petition.  Also  on  July  13,  the 
Department  sent  another  deficiency 
questionnaire  to  Eletrometal.  On  July 
14, 1993,  petitioners  provided  the 
Department  writh  further  commmts 
regarding  the  questionnaire  responses 
submitted  by  Eletrometal,  along  with 
arguments  regarding  the  choice  of  BIA 
Iot  the  preliminary  determination. 

The  Petition  Amendment 

The  Department  has  rejected 
petitioners'  July  13. 1993  arguments  that 
the  estimated  margins  of  dumping 
included  in  petitioners'  pre-initiation 
amendment  to  the  original  petition 
should  be  further  amended.  The  tmginal 
petition  was  filed  in  this  investigation 
on  December  30, 1993.  On  January  15. 
1993,  petitioners  submitted  an 
amendment  to  the  petition  that  revised 
the  reported  home  market  prices  and 
included  an  estimate  of  t.069  per  pound 
for  home  market  freight  charges.  In  that 
amendment,  petitioners  stated  that  they 
did  not  reduce  U.S.  prices  for  foreign 
inland  freight,  since  they  could  not 
estimate  foreign  inland  freight  charges 
for  U.S.  sales  with  a  high  degree  of 
acairacy. 

In  a  July  13, 1993  amendment, ' 
however,  petitioners  recalculated  U.S. 
prices  by  deducting  the  same  foreign 
inland  freight  charge  of  $.069  per  pound 
from  U.S.  prices  as  was  deducted  bom 
home  market  prices  in  the  first 
amendment  bx  addition,  they  deducted 
bom  U.S.  price  an  additional  amount 
for  U.S.  credit  expenses,  based  on 
payment  period  information  in 


Eletrometal's  response.  We  have 
rejected  petiti(Hiers'  proposed  revisions 
in  its  July  13. 1993  amendment  because: 
(1)  The  use  of  information  from 
responses  to  Department  questionnaires 
as  a  basis  for  a  post-initiation 
amendment  of  a  petition  is  not 
appropriate,  and  (2)  the  freight  and 
credit  adjustments  are  not  reasonable 
adjustments  that  have  been  properly 
supported  by  adequate  information  on 
the  record. 

In  general,  the  use  of  response 
information  as  a  basis  for  post-initiation 
amendment  of  a  petition,  even  for  BIA 
purposes,  is  not  appropriate.  Since  the 
purpose  of  a  response  is  to  provide  data 
to  the  Department  so  that  it  can  conduct 
an  analysis  within  the  bounds  of  the 
statute,  it  is  inappropriate  for  petitioners 
to  selectively  extract  information  bom  a 
response  to  amend  its  petition,  after 
initiation,  for  the  purposes  of 
calculating  a  BIA  rate.  The  purpose  of 
the  BIA  provision,  in  t\im,  is  to 
encourage  respondents  to  submit  full 
and  accurate  responses  to  the 
Department's  questionnaire.  Allowing 
petitioners  to  selectively  utilize  data 
contained  in  responses  in  order  to 
increase  the  margins  alleged  in  the 
petition  would  serve  as  a  disincentive  to 
respondents  to  provide  full  and  accurate 
responses.  Therefore,  we  have  rejected 
petitioners'  arguments  that  the 
estimated  petition  margins  should  be 
amended,  and  have  based  BIA  on  the 
margins  contained  in  petitioners'  pre- 
initiati(Mi  amendment  of  January  15, 
1993. 

With  respect  to  credit  expenses, 
petitioners  have  used  actual  credit 
expense  data  reported  in  Eletrometal's 
responses  in  order  to  calculate  imputed 
credit  on  Piratini's  U.S.  price  quotations 
contained  in  the  petition.  Even  if  it  were 
appropriate  for  petitioner  to  amend  its 
petition  with  data  furnished  in  the 
questionnaire  responses,  it  is  not 
reasonable  for  petitioners  to  assume  that 
the  credit  period  for  Eletrometal  is  a 
reasonable  estimate  for  Piratini's  credit 
period:  in  fact,  the  credit  period  cited 
for  Piratini  in  the  petition  is  different 
from  that  reported  by  Eletrometal. 
Moreover,  petitioners  have  made  no 
credit  adjustment  to  home  market 
prices,  only  to  U.S.  prices. 

The  amendment  for  freight  expenses 
in  the  home  market  is  based  on  a 
petition  quotation  for  shipment  of  25 
tons  of  SSWR  between  Porto  Alegre  and 
Sao  Paulo.  The  U.S.  price  quotations 
from  Piratini  reported  in  the  petition 
include  foreign  inland  freight.  However, 
it  is  not  clear  what  the  distance  is 
between  Piratini's  plant  and  the 
Brazilian  port.  Therefore,  it  is  not 
appropriate  to  assume  that  the  freight 


quotation  for  shipment  between  Porto 
Alegre  and  Sao  Paulo  on  a  h  }me  market 
sale  is  a  reasonable  estimate  for 
shipping  merchandise  bom  l*iratini's 
plant  to  the  Brazilian  port  of  export  for 
a  U.S.  sale,  fai  fact,  petitioners 
recognized  this  problem  in  their  January 
15, 1993  amendment,  stating  that  they 
could  not  estimate  foreign  inland  freight 
for  U.S.  sales  with  a  high  degree  of 
accuracy,  and  it  did  not  use  the  $.069 
per  poimd  expense  as  a  freight 
adjustment  to  U.S.  prices.  Therefore,  we 
have  not  accepted  this  adjustment  to 
U.S.  prices  for  freight  costs. 

Scope  of  Investigation 

For  purpo.^es  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
always  sold  in  coiled  form,  and  are  of 
solid  cross-section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-sectional  shape, 
annealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter.  Pursuant  to  the  Customs 
Service's  March  25, 1993, 
recommendation,  we  have  deleted  the 
qualifying  phrase  "*  *  •  for  subsequent 
cold-drawing  or  cold-rolling"  contained 
in  the  initiation  notice  scope  language. 
(See  the  March  25, 1993,  memorandum 
fr^m  Customs  to  the  Department.) 

The  SSWR  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0020. 
7221.00.0030,  7221.00.0040, 
7221.00.0045,  7221.00.0060. 
7221.00.0075,  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scop»e  of  this 
inve.stigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1, 1992  through  December  31, 1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  BIA  is  appropriate  for  sales  of 
subject  merchandise  in  this 
investigation.  In  deciding  whether  to 
use  BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
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produce  infonnation  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  the  exporters  of  SSWR  from 
Brazil  did  not  do  so.  Consequently,  we 
based  our  preliminary  determination  in 
this  investigation  on  BIA. 

Piratini  and  Villares 

During  the  course  of  this 
investigation,  the  Department 
encountered  serious  problems  in 
obtaining  the  volume  and  value  data 
needed  for  its  analysis.  As  outlined  in 
the  "Case  History"  section  of  this 
notice,  the  Department  attempted  to 
solicit  this  infonnation,  stating  that  if 
we  did  not  receive  a  response  to  our 
requests,  we  might  have  to  make  our 
determination  on  the  basis  of  BIA.  In 
spite  of  this  attempt,  we  did  not  receive 
any  information  from  either  Piratini  or 
Villares,  the  two  manufacturers  and 
exporters  named  in  the  petition. 

Since  Piratini  and  Villares  did  not 
respond  to  our  questionnaires,  we 
selected  as  BIA  the  highest  margin 
contained  in  the  January  15, 1993  pre- 
initiation  amendment  to  the  petition  in 
this  investigation,  26.50  percent. 

EletromeUl 

Since  Eletrometal  did  respond  to  our 
questionnaires,  we  have  analyzed  its 
.  responses  for  purposes  of  this 
preliminary  determination.  After  a 
complete  analysis  of  Eletrometal's 
Sections  B  and  C  sales  responses, 
however,  we  have  concluded  that  we 
cannot  use  them  for  our  preliminary 
determination.  The  responses  contain 
major  deficiencies  which  cannot  be 
corrected  or  adjusted  in  time  for  use  in 
our  preliminary  determination  because 
there  is  not  enough  information  in  the 
responses  to  enable  us  to  do  so. 
Therefore,  we  cannot  use  them  in 
calculating  dumping  margins  in  our 
preliminary  determination. 

Specifically,  Eletrometal  did  not 
follow  the  Department's  instructions  for 
price-to-price  comparisons  in  a  hyper- 
inflationary  economy.  It  did  not  make 
identical  or  similar  price-to-price 
comparisons  within  the  same  month, 
based  on  the  date  of  sale.  Furthermore, 
Eletrometal  did  not  calculate  its 
difference-in-merchandise  adjustments 
(difmers)  using  replacement  costs  of 
manufacture,  as  requested  by  the 
Department,  and  it  did  not  report  any 
cost  of  production  (COP)  or  difmer  data 
which  would  allow  us  to  make  our  own 
price-to-price  comparisons.  Finally, 
Eletrometal  did  not  report  any 
constructed  value  (CV)  information 
which  would  allow  us  to  compare 
unmatched  U.S.  sales  to  CV  where  an 
appropriate  home  market  match  was  not 
available. 


However,  since  Eletrometal  did 
respond  to  our  questionnaires  in  a 
timely  manner  and  is  cooperating  with 
the  Department,  we  are  assigning  it  the 
average  of  the  margins  contained  in  the 
January  15, 1993  amendment  to  the 
petition.  24.63  percent.  In  addition,  we 
have  issued  another  deficiency 
questionnaire  to  Eletrometal,  requesting 
that  it  correct  these  deficiencies  so  that 
we  may  use  its  response  in  our  final 
determination. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  informaticHi  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Brazil.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merdiandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Under  19  CFR  353.16(f),  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time:  (1) 
The  volume  and  value  of  the  imports; 

(2)  seasonal  trends  (if  applicable):  and 

(3)  the  share  of  domestic  consumption 
accounted  for  by  imports,  if  such  data 
is  available. 

Pursuant  to  19  CFR  353.16(a)(l)(ii)  in 
determining  knowledge  of  dumping,  we 
normally  consider  margins  of  15  percent 
or  more  sufficient  to  impute  knowledge 
of  dumping  under  section 
733(e)(l)(A)(ii)  of  the  Act  for  exporters 
sales  price  sales,  and  margins  of  25 
percent  or  more  for  purchase  price  sales. 
(See,  e.g.,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  from  Italy,  52  FR  24198. 
June  29, 1987). 

Since  the  preliminary  margins  for 
SSWR  from  Brazil  for  Piratini  and 
Villares  are  above  25  percent,  we 
determine  in  accordance  with  section 
733(e)(l)(A)(ii)  ofthe  Act  that  there  is  a 
reasonable  basis  to  believe  or  suspect 


that  knowledge  of  dumping  existed  for 
SSWR  from  Brazil  for  these  two 
companies. 

Since  Piratini  and  Villares  have  not 
responded  to  our  questionnaire,  we  are 
making  the  adverse  assimiption.  as  BIA, 
that  imports  from  Piratini  and  Villares 
were  massive  over  a  relatively  short 
period  of  time.  See  section  733(e)(1)(B) 
of  the  Act.  Based  on  this  analysis,  we 
preliminarily  find  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  for 
imports  of  SSWR  from  Brazil  for  Piratini 
and  Villares. 

Since  all  of  Eletrometal's  sales  to  the 
United  States  are  purchase  price  sales, 
and  the  margin  assigned  to  Eletrometal 
is  less  than  25  percent,  we  determine 
that  there  is  not  a  reasonable  basis  to 
believe  or  suspect  that  knowledge  of 
dumping  existed  for  SSWR  from  Brazil 
for  Eletrometal.  Furthermore,  no 
allegation  has  been  made  that  there  is  a 
history  of  dumping  in  the  SSWR 
industry.  Since  the  first  prong  ofthe 
critical  circumstances  test  is  not  met  for 
Eletrom^al,  it  is  not  necessary  to 
examine  whether  there  have  been 
massive  imports  of  SSWR  over  a 
relatively  short  period.  Therefore,  we 
find  that  critical  circumstances  do  not 
exist  with  respect  to  Eletrometal. 

Suspension  of  Liquidation 

In  accordance  with  section  733(dM2) 
ofthe  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  stainless  steel  wire 
rods  from  Brazil  manufactured  or 
exported  by  Piratini  or  Villares,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  accordance  with  section 
733(d)(1)  ofthe  Act,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  stainless  steel 
wire  rods  from  Brazil  manufactured  or 
exported  by  Eletrometal  and  all  other 
manufactures  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  margins  listed  below 
on  all  entries  of  SSWR  from  Brazil.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  estimated 
dumping  margins  are  as  follows: 


Manufacturer^roducer/exporter 


Eletrometal — Metais  Especiais  S.A 
Acos  Finos  PiraM  SA  


Margin 

percent- 

•9« 


24.63 
26.50 
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Manutactur«r/produc«r/expof1«r 


AcosVilarMSA 
M  OVwre 


Margin 
percent- 
age 


26.50 
25.88 


UMI 


rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment  | 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  September 
3. 1993,  and  rebuttal  briefs  no  later  than 
September  8, 1993.  We  request  that 
parties  in  this  case  provide  an  executive 
summary  of  no  more  than  two  pages  in 
conjunction  with  case  briefs  on  the 
major  issues  to  be  addressed. 
Furthermore  briefs  should  contain  a 
table  of  authorities.  Citations  to 
Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b).  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefo. 
Tentatively,  the  hearing  will  be  held  on 
September  15, 1993,  at  9:30  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  IX  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  This  determination 
is  published  piusuant  to  section  733(0 
of  the  Act  and  19  CFR  353.15(a)(4). 


Dated:  July  28. 1993. 
BailMra  S.  Stafford, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-18747  Filed  8-4-93;  8:45  am] 
•lUJNQCOOC  stio-os-^ 

International  Trade  Administration 

[A-427-411] 

Preliminary  Determination  of  Sales  st 
Less  Than  Fair  Value:  Certain 
Stainless  Steel  Wire  Rods  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATKW  CONTACT. 
John  Gloninger.  Ofhce  of  Antidumping 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
482-2778. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  certain 
stainless  steel  wire  rods  from  France  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  "Hie 
estimated  margins  are  shown  in  the 
"Sus(>ension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  January  19, 1993  (58  FR 
6115,  January  26, 1993),  the  following 
events  have  occurred. 

On  January  22, 1993,  the  Department 
of  Commerce  (the  Department)  sent  a 
memo  to  the  Customs  Service  requesting 
information  on  the  scope  of  the 
investigation.  On  January  25  and 
February  11.  1993.  the  Department  sent 
cables  to  the  American  Embassy  in  Paris 
requesting  volume  and  value 
information.  On  February  4, 1993.  Weil. 
Gotshal  &  Manges  entered  an 
appearance  on  behalf  of  Imphy  S.A.  and 
Ugine-Savoie  and  their  related  U.S. 
entities,  Metalimphy  Alloys  Corp  (MAC) 
and  Techalloy  Co.  Inc.  (Techalloy) 
(hereinafter  referred  to  collectively  as 
"Imphy"  or  "respondents"). 

On  February  10, 1993.  respondents 
submitted  comments  on  the  matching 
criteria  outlined  in  a  draft  of  appendix 
V  of  the  Department's  questionnaire.  On 
February  12, 1993,  the  Department 
received  the  volume  and  value 
information  for  the  producers  of  the 
subject  merchandise  in  France.  On 
February  17, 1993,  petitioners.  Al  Tech 
Specialty  Steel  Corp..  Armco  Stainless  k 


Alloy  Products,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels, 
Talley  Metals  Technology,  Inc.  and 
United  Steelworkers  of  America,  AFL- 
QO/CLC,  submitted  comments  on  the 
appendix  V  matching  criteria. 

On  March  3, 1993,  the  Department 
sent  a  single  antidumping  duty 
questionnaire  to  Imphy  S.A.  and  Ugine- 
Savoie.  On  March  9, 1993,  Imphy 
requested  Section  E  of  the  Department's 
questionnaire  and  asked  for  an 
extension  of  time  in  which  to  submit 
responses  to  Sections  B  and  C.  On 
March  11, 1993,  the  Department  granted 
an  extension  giving  Imphy  until  April 
19,  1993,  on  submit  responses  to 
Sections  B  and  C.  On  March  17, 1993, 
Imphy  submitted  its  response  to  Section 
A.  On  March  22, 1993,  the  Department 
sent  Section  E  of  the  questionnaire  to 
Imphy.  On  March  29,  1993,  Imphy 
requested  an  extension  of  time  to 
respond  to  Sections  B.  C  and  E.  On 
March  31, 1993,  the  Department  denied 
the  requested  extension  for  responses  to 
Sections  B  and  C  but  granted  an 
extension  for  the  response  to  Section  E 
until  May  10, 1993. 

On  April  1. 1993.  the  Department 
received  suggested  scope  language 
revisions  from  the  U.S.  Customs 
Service,  and  petitioners  submitted 
comments  on  Imphy's  Section  A 
response.  On  April  19, 1993,  Imphy 
submitted  its  Sections  B  and  C 
responses.  On  April  22, 1993. 
petitioners  requested  that  the 
preliminary  determination  be 
postponed. 

On  April  23, 1993,  petitioner^  alleged 
that  Imphy  was  selling  in  its  home 
market  at  prices  below  its  cost  of 
production  (COP)  and  requested  that  a 
cost  investigation  be  initiated.  On  April 
27. 1993.  we  postponed  the  preliminary 
determination  until  no  later  than  July 
28,  1993  (58  FR  26531,  May  4.  1993).  On 
May  10, 1993,  the  Department  revised 
the  appendix  V  matching  criteria,  and 
Imphy  submitted  its  response  to  Section 
E.  On  May  11, 1993,  the  Department 
requested  that  Imphy  provide  a  new 
product  concordance  based  on  the 
revisions  to  appendix  V.  On  May  19. 
1993.  we  initiated  a  COP  investigation 
of  Imphy.  On  May  21. 1993,  the 
Department  requested  additional 
information  in  a  deficiency  letter  for 
Sections  A,  B  and  C.  On  May  25, 1993, 
the  Department  sent  Imphy  Section  D  of 
the  questionnaire  for  COP. 

On  May  27, 1993.  Imphy  requested  an 
extension  of  time  to  respond  to  the 
Department's  deficiency  letter,  and  on 
June  1, 1993,  the  Department  granted 
the  extension  luitil  June  14, 1993.  Then, 
on  June  14. 1993  Imphy  submitted  its 
Section  A.  B  and  C  deficiencies 
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responses,  and  on  June  25, 1993 
submitted  its  Section  D  response.  On 
July  1. 1993,  the  Deptartment  sent  Imphy 
additional  questions  concerning  its  sales 
responses,  and  on  July  7, 1993,  sent  a 
Section  E  deficiency  questionnaire.  On 
July  14, 1993,  petitioners  submitted 
comments  on  deficiencies  and 
omissions  in  Imphy's  responses.  On  July 
20, 1993,  Imphy  submitted  comments 
responding  to  petitioners'  July  14, 1993, 
submission. 

On  July  19, 1993,  the  Department  sent 
Imphy  a  deficiency  letter  regarding  its 
Section  E-2  computer  tape.  On  July  21, 
1993,  Imphy  requested  an  extension  of 
time  to  respond  to  the  Department's 
request  regarding  Imphy's  Section  E-2 
computer  tape  and  to  respond  to  the 
Department's  July  7, 1993,  Section  E 
deficiency  questionnaire.  On  July  22, 
1993,  the  E)epartment  granted  Imphy 
extensions  until  August  5,  1993,  to 
respond  to  the  Department's  request 
regarding  the  Section  E-2  computer 
tape,  and  until  July  23,  to  respond  to  the 
Section  E  deficiency  questionnaire.  The 
Department  is  preparing  a  deficiency 
questionnaire  to  be  sent  to  Imphy  on  its 
Section  D  COP  response. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coUs.  SisWR  are  made  of 
allow  steel  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  always  sold  in  coiled  form,  and 
are  of  solid  cross-section.  The  majority 
of  SSWR  sold  in  the  United  States  is 
round  in  cross-sectional  shape, 
annealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter.  Pursuant  to  the  Customs  ' 
Service's  March  25, 1993, 
recommendation,  we  have  deleted  the 
qualifying  phrase  *  *  *  for  subsequent 
cold-drawing  or  cold-rolling"  contained 
in  the  initiation  notice  scope  language. 
(See  the  March  25, 1993,  memorandum 
from  Customs  to  the  Department.) 

The  SSWR  subject  to  this 
investigation  is  ourently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015.  7221.00.0020, 
7221.00.0030,  7221.00.0040, 
7221.00.0045,  7221.00.0060, 
7221.00.0075,  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  oflnvestigation 

The  period  of  investigation  (POI)  is 
July  1, 1992  through  December  31. 1992. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  tliat  the 
product  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of:  (1)  Grade; 
(2)  diameter:  (3)  further  manufacturing. 
We  made  adjustments  for  di^rences  in 
the  physical  diaracteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C}  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  France  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

For  Imphy.  we  based  USP  for  some 
U.S.  sales  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price  (ESP) 
methodology,  in  those  instances,  was 
not  otherwise  indicated.  We  accepted 
all  of  respondent's  classifications  of 
purchase  price  sales  (See  memorandum 
dated  July  16, 1993,  from  the  Team  to 
Office  Director  Richard  Moreland).  We 
excluded  certain  U.S.  sales  with  zero 
prices  or  zero  quantities  because  these 
sales  constituted  an  insignificant 
portion  of  total  U.S.  sales. 

In  addition,  for  Imphy,  where  certain 
sales  to  the  first  unrelated  purchaser 
took  place  after  importation  into  the 
United  States,  we  based  USP  on  ESP,  in 
accordance  with  section  772(c)  of  the 
Act. 

For  purchase  price  and  ESP  sales,  we 
made  deductions,  where  appropriate, 
for  discounts,  and  the  following 
movement  charges:  foreign  brokerage, 
foreign  inland  freight,  marine  insurance, 
ocean  freight,  U.S.  brokerage,  U.S.  duty, 
and  U.S.  inland  freight.  We  added 
amounts  for  billing  adjustments  and 
freight  revenue. 

For  ESP  sales  only,  we  deducted 
commissions,  direct  U.S.  selling 
expenses,  including  credit  expenses, 


warranty  expenses,  warehousing,  and 
other  direct  non-U.S.  selling  expenses. 
indirect  selling  expenses,  inventory 
carrying  costs,  and  premiums  for 
product  liabihty  insurance. 

In  addition,  we  made  deductions, 
where  appropriate,  for  all  value  added 
in  the  United  StateK  pursuant  to  section 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  witlx 
further  manufacturing  the  imported 
product,  including  a  proportional 
amount  of  any  profit  related  to  the 
further  manufocture.  We  calculated 
profit  attributable  to  further 
manufacturing  in  the  United  States  by 
deducting  from  the  sales  price  all 
applicable  costs  inciured  in  producing 
the  further  manufactured  product  The 
total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  Only  the  profit  attributable  to  the 
value  added  in  the  United  States  was 
deducted.  In  determining  the  costs        > 
incurred  to  produce  the  fur^er 
manufactured  products,  the  Department 
included  (1)  the  costs  of  manufacture; 
(2)  movement  and  packing  expenses; 
and  (3)  general,  selling  and 
administrative  expenses,  and  interest 
expenses.  We  adjusted  respondents' 
further  manufoctiuing  cost  data  for 
certain  general  and  administrative 
(G&A)  expenses  which  had  been 
excluded.  This  adjustment  was  specific 
to  each  further  manufacturing  facility. 
For  those  sales  of  further  manufactured 
merchandise  where  respondent  did  not 
specify  the  facility  of  further 
manufacture,  we  made  this  adjustment 
by  using  the  highest  G&A  rate  applied 
to  any  facility  as  best  information 
available  (BIA). 

For  price-to-price  comparisons  onfy, 
we  added  to  U.S.  price  the  absolute 
amount  of  value-added  tax  (VAT)  paid 
on  the  comparison  sale  in  France.  On 
March  19, 1993,  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit,  in 
affirming  the  decision  of  the  Court  of 
International  Trade  in  Zenith  Electronic 
Corporation  v.  United  States,  Slip.  Op. 
92-1043,  -1044.  -1045,  -1046,  ruled 
that  section  772(d)(1)(C)  of  the  Act 
provides  for  an  addition  to  USP  to 
account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(a)(4)(B)  of  the  Act  does  not  allow 
circumstance-of-sale  adjustments  to 
FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstance-of-sale  adjustment.  Also, 
we  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will,  for  the  time  being,  add  to  USP 
the  absolute  amount  of  tax  assessed  on 
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the  comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  USP. 
absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  USP. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
wrill  calculate  weighted-average 
dimiping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
USPs  net  of  taxes.  This  change  would 
result  in  weighted-average  dumping 
margin  rates  which  are  neither  inflated 
nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  will  begin  the 
rule  making  process  as  soon  as  possible. 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  SSWR  to  the  volume  of 
third  country  sales  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  FMV.  We 
found  that  the  home  market  was  viable 
for  sales  of  SSWR. 

We  used  the  Department's  related 
pasty  test  to  determine  whether  sales  to 
related  ctistomers  were  made  on  an 
arm's-length  basis.  See  Appendix  II  to 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina  (58  FR  37077.  July  9. 1993) 
for  more  information  on  the 
Department's  related  party  test.  We  did 
not  include  in  our  analysis  any  sales  to 
related  customers  that  we  determined 
were  not  at  arm's-length. 

Cool  of  Production 

Petitioners  alleged  that  Imphy's  home 
market  sales  of  SSWR  were  made  at 
price  below  COP.  On  the  basis  of 
petitioners'  allegations,  we  gathered 
data  on  production  costs.  We  compared 
the  wei^ted-average  home  market 
prices  to  the  COP. 

If  over  90  percent  of  the  Imphy's  sales 
of  a  given  model  were  at  prices  equal  to 
or  greater  than  the  OOP,  we  did  not 
disregard  any  below-cost  salee  because 
we  determined  that  Imphy's  below-cost 
sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
peicent  of  Imphy's  sales  of  a  given 
model  were  at  prices  equal  to  or  greater 
than  the  OOP.  we  disregarded  on^  the 
below-cost  sales,  if  they  were  found  to 
be  made  over  an  extended  period  of 
time  and  not  at  prices  whioi  permit  the 
recovery  of  all  costs  within  a  reasonable 


period  of  time  in  the  normal  course  of 
trade.  Where  we  found  that  more  than 
90  percent  of  Imphy's  sales  Were  at 
prices  below  the  COP,  we  disregarded 
all  sales  for  that  model  and  calculated 
FMV  based  on  constructed  value  (CV). 
if  those  sales  were  made  over  an 
extended  period  of  time. 

We  disregarded  such  below-cost  sales 
because  the  respondent  failed  to 
demonstrate,  as  requested  by  the 
Defwrtment  in  the  COP  questionnaire, 
that  those  below-cost  sales  were  made  at 
prices  permitting  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

In  order  to  determine  whether  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  Imphy  sold  a  product  in 
only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  (2)  if  Imphy  sold  a  product  during 
two  months  or  more  of  the  POI  and 
there  were  sales  below  the  COP  during 
two  or  more  of  those  months,  then 
below-cost  sales  were  considered  to 
have  been  made  over  an  extended 
period  of  time. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
Imphy's  cost  of  materials,  fabrication, 
selling,  general  and  administrative 
(SGAA)  expenses,  and  interest  expenses. 
We  compared  home  market  selling 
prices,  net  of  movement  charges  and 
discounts  and  rebates  to  each  product's 
COP. 

Price-to-Price  Comparisons 

For  those  products  for  which  we  have 
an  adequate  number  of  sales  at  prices 
equal  to  or  greater  than  the  COP,  we 
based  FMV  on  home  market  prices.  For 
the  subject  merchandise,  we  calculated 
FMV  based  on  delivered  prices, 
inclusive  of  packing  and  VAT,  to 
unrelated  customers  in  the  home  market 
and  to  related  customers,  sales  to  which 
we  determined  to  be  at  arm's-length 
under  the  related  party  methodology. 
We  deducted  inland  freight,  inland 
insurance,  discounts  and  rebates  from 
these  prices.  We  also  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  and  19 
CFR  353.56(a)(2).  we  made 
circumstance-of-sale  adjustments  for 
credit  expenses,  warranties,  and  interest 
revenue. 

Where  commissions  were  deducted 
from  USP,  we  deducted  indirect  selling 
expenses  from  FMV.  capped  by  the  U.S. 
commission  amount  in  purchase  price 
comparisons  and  by  the  sum  of  U.S. 


indirect  selling  expenses  and  the  U.S. 
commission  amount  in  ESP 
comparisons.  Although  respondents 
reported  related  party  commissions  in 
the  home  market,  respondents  have  not 
claimed  them  as  direct  selling  expenses 
and.  instead,  included  these  expenses  in 
indirect  seUing  expenses.  Therefore,  we 
have  not  adjusted  for  these 
commissions. 

For  ESP  comparisons,  where  there 
were  no  U.S.  commissions,  we  offset  the 
indirect  selling  expenses  in  the  United 
States  by  providing  for  a  corresponding 
deduction  for  indirect  selling  expenses 
in  the  home  market,  capped  by  the  total 
indirect  selling  expenses  incurred  on 
the  U.S.  sale  in  the  comparison. 

Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  the  COP,  we  based  FMV  on 
constructed  value  (CV).  We  calculated 
CV  based  on  the  sum  of  the  cost  of 
materials,  fabrication,  general  expenses, 
and  U.S.  packing  cost.  We  included  the 
company's  reported  general  expenses  in 
CV  since  these  expenses  were  greater 
than  the  statutory  minimum  of  ten 
percent  of  the  cost  of  manufacture 
(COM).  We  recalculated  the  weighted- 
average  profit  from  the  adjusted  home 
market  net  sales  prices  and  reported 
COPs.  Since  this  amount  was  greater 
than  the  statutory  minimum  of  eight 
percent  of  the  COM.  we  used  the 
recalculated  proRt  for  CV. 

Where  USP  is  based  on  purchase 
price  sales,  we  made  circumstance-of- 
sale  adjustments  for  diffiarences  in  credit 
and  warranty  expenses  and  interest 
revenue,  where  appropriate. 

Where  commissions  were  deducted 
from  USP.  the  amount  of  indirect  selling 
expenses  deducted  from  CV  was  capped 
by  the  U.S.  commission  amount  in 
purchase  price  comparisons  and  by  the 
sum  of  U.S.  indirect  selling  expenses 
and  the  U.S.  commission  amount  in  ESP 
comparisons.  Although  respondents 
reported  related  party  commissions  in 
the  home  market,  respondents  have  not 
claimed  them  as  direct  selling  expenses 
and.  instead,  included  these  expenses  in 
indirect  selling  expenses.  Therefore,  we 
have  not  adjusted  for  these 
commissions. 

For  ESP  comparisons,  where  there 
were  no  U.S.  commissions,  we  offset  the 
indirect  selling  expenses  in  the  United 
States  by  providing  for  a  corresponding 
deduction  for  indirect  selling  expenses 
in  the  home  market,  capped  by  the  total 
indirect  selling  expenses  incurred  on 
the  U.S.  sale  in  the  comparison. 
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Cuirenqr  ConTertion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certiHed 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circuinstances 

Petitioners  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  SSWR  from 
France.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

To  determine  whether  or  not  there 
have  been  massive  imports  of  SSWR,  we 
compared  export  volumes  for  the  five 
months  subsequent  to  the  Bling  of  the 
petition  to  the  Hve  months  prior  to  the 
filing  of  the  petition.  We  found  that 
exports  of  this  merchandise  from 
respondents  during  the  period 
subsequent  to  receipt  of  the  petition  had 
decreased.  Accordingly,  we  do  not  need 
to  determine  whether  there  is  a  history 
of  dumping  in  the  United  States  or 
elsewhere  or  whether  there  is 
knowledge  that  the  exporter  was  selling 
the  merchandise  at  less  that  its  fair 
value,  and  preliminarily  determine  that 
critical  circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SSWR  from  France,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Weight- 
ed-aver- 

Manutacturer/producer/exporter 

margin 

percent- 
age 

tmohv  and  Uoine-Savoie 

23.82 

AB  0tt>ef»  

23.82 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  September 
7, 1993,  and  rebuttal  briefs  no  later  than 
September  14, 1993.  We  requested  that 
parties  in  this  case  provide  an  executive 
summary  of  no  more  than  2  pages  in 
conjunction  with  case  briefs  on  the 
major  issues  to  be  addressed.  Further, 
briefs  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  September  21, 1993,  at  9:30  a.m. 
at  the  U.S.  Department  of  Commerce, 
room  4830, 14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC.  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants:  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 


This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  July  28. 1993. 
Barbam  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-18748  Filed  8-4-93: 8:4S  am] 
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Prellmlnafy  Determination  of  Sales  at 
Lata  Than  Fair  Value:  Certain 
Stainless  Steel  Wire  Rods  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  5.  1993. 
FOR  FURTHER  WFORMATKM  CONTACT:  Bill 
Crow,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230:  telephone:  (202) 
482-0116. 

PRELHMNARV  DETERMINATION:  We 
preliminarily  determine  that  certain 
stainless  steel  wire  rods  (SSWR)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  market 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  The  statutory  deadline  for 
the  final  determination  is  75  days  from 
the  date  of  publication  of  this  notice. 
However,  we  may  expedite  the  final 
determination. 

Case  History 

Since  the  initiation  of  this 
investigation  on  January  19, 1993,  (58 
FR  6115,  January  26, 1993),  the 
following  events  have  occurred. 

On  January  22. 1993.  the  Department 
of  Commerce  (the  Department)  sent  a 
memorandum  to  the  Customs  Service 
describing  the  scope  of  the 
investigation.  On  January  26, 1993,  the 
Department  cabled  the  U.S.  Embassy  in 
New  Delhi,  India,  to  obtain  assistance  in 
identifying  producers  of  the  subject 
merchandise.  On  February  11. 1993.  the 
Department  again  cabled  the  U.S. 
Embassy  in  New  Delhi.  India,  to  obtain 
assistance  in  identifying  producers  of 
the  subject  merchandise.  On  February 
17  and  26, 1993,  petitioners  filed 
comments  on  the  proposed  product 
matching  criteria  contained  in 
Appendix  V  of  the  Department's 
questionnaire.  On  March  5, 1993,  the 
Department  sent  out  minisection  A 
questionnaires  to  ascertain  the 
respective  quantity  and  volume  of 
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subject  raMchandise  produoMl  tnd 
axportad  by  Indicn  nMoafKtwvrs 
during  th«  period  of  imrestigation  (POi). 

On  Marcli  19, 1993,  Ferro  Alloys 
Corporation  Limited  (FACOR)  snd 
Mukand  submitted  their  respective 
responses  to  the  Depertment's  mini- 
section  A  questionnaire.  In  its  response, 
FAOOR  reported  that  it  did  not 
manufacture  or  sell  subject  merchandise 
during  the  POI.  On  March  24, 1993,  the 
Department  served  its  antidumping  duty 
questionnaire  on  Mukand.  The 
Department  did  not  serve  an 
antidumping  duty  questionnaire  on 
FACOR  because  it  neilher  manufactured 
nor  sold  SSWR  during  1992:  (See  the 
March  24, 1993,  memorandum  from 
John  Beck  to  Acting  Office  Director 
David  Binder).  On  March  25, 1993, 
customs  officials  responded  to  the 
Department's  January  22. 1993. 
memorandum,  informing  the 
Department  of  potential  problems  with 
one  part  of  the  initiation  scope 
language.  The  Department  touk 
Custom's  respon.se  into  consideration 
when  modifying  the  language  in  the 
scope  section  of  this  notice.  On  March 
25, 1993,  Grand  Foundry  Ltd  (Grand 
Foundry)  submitted  its  response  to  the 
mini-section  A  que*itionnairp. 

Od  March  26, 1993.  Mukand's 
counsel  met  with  Department  officials 
to  raise  issues  concerning  Mukand's 
sales  policies.  On  March  29. 1993. 
Mukand  submitted  a  description  of  its 
sales  process.  On  April  7, 1993.  FACOR 
submitted  proper  certification  for  its 
March  19, 1993,  response.  On  April  7, 
1993.  Mukand  submitted  its  response  to 
section  A  of  the  Department's 
questionnaire.  On  April  8. 1993, 
Mukand  submitted  supplementary  sales 
documentation.  On  April  8. 1993. 
Mukand  also  submitted  under  separate 
cover  responses  to  several  questions 
posed  by  Department  officials  by 
telephone.  On  April  15, 1993.  Mukand 
submitted  responses  to  additional 
questions  posed  by  a  Department 
official  by  telephone.  On  April  16. 1993, 
petitioners  submitted  comments  on 
Mukand's  response  to  section  A.  On 
April  19, 1993,  Mukand  requested  that 
the  Department  postpone  the 
preliminary  determination,  and  also 
requested  an  extension  for  submitting 
responses  to  sections  B  and  C  of  the 
questionnaire.  On  April  20, 1993. 
petitioners  submitted  their  obiectian  to 
a  postpcmement  of  the  prelimioary 
determination. 

Because  the  Department  needed  to 
determine  whether  Mukand  or  its 
trading  company.  Sunstar  Metals  Ltd. 
(Sunslar).  was  the  possible  price 
discriminator,  the  Department  served  its 
antidumping  duty  questionnaire  on 


Sunstar  by  international  courier  on 
April  22. 1993.  (See  the  April  20. 1993. 
memorandum  from  Bill  Crow  to  the 
file.)  On  April  22. 1993,  the  Department 
granted  Mukand  an  extension  until  May 
7, 1993,  to  submit  the  response  to 
sections  B  and  C  of  the  questionnaire. 
On  April  22. 1993.  the  Department  sent 
both  Mukand  and  Sunstar  a  list  of 
questions  concerning  their  relationship. 
On  April  27, 1993,  the  Department 
postponed  the  preliminary 
determination  until  no  later  than  July 
28. 1993,  because  we  determined  that 
the  investigation  was  extraordinarily 
complicated  (58  FR  26531.  May  4, 
1993).  On  April  28. 1993.  the 
Dep»rtment  presented  its  questionnaire 
to  Sunstar's  U.S.  counsel.  On  May  6. 
1993.  Mukand  again  requested  an 
extension  for  responding  to  sections  B 
and  C  of  the  Department's 
questionnaire.  On  May  7, 1993. 
petitioners  objected  to  respondent's 
request  for  an  extension.  On  May  7. 
1993.  the  Department  granted  Mukand  a 
partial  extension,  until  May  11, 1993, 
for  responding  to  sections  B  and  C  of  the 
Department's  questionnaire. 

On  May  10. 1993,  Mukand  submitted 
its  response  to  the  Department's  April 
22, 1993,  questions  concerning  the 
relationship  of  Mukand  and  Sunstar.  On 
May  10, 1993,  Sunstar  submitted  both 
its  response  to  section  A  of  the 
Department's  antidumping  duty 
questionnaire  and  a  response  to  the 
Department's  April  22, 1993,  questions 
concerning  its  relationship  to  Mukand. 
On  May  11, 1993.  Mukand  submitted  its 
response  to  sections  B  and  C  of  the 
questionnaire;  the  public  version  was 
submitted  on  May  12, 1993.  On  May  12. 
1993,  the  Department  sent  both  Mukand 
and  Sunstar  the  revised  Appendix  V  of 
the  Department's  questionnaire. 

On  May  25, 1993.  Sunstar  requested 
an  extension  of  two  weeks  to  respond  to 
sections  B  and  C  of  the  Department's 
questionnaire.  On  May  25. 1993.  the 
Department  granted  a  partial  extension 
to  Sunstar  to  submit  its  sections  B  and 
C  response  by  June  4, 1993.  On  May  26, 
1993,  Mukand  resubmitted  its  computer 
tape  to  replace  the  technically  deficient 
tape  submitted  on  May  11, 1993.  On 
May  27.  1993,  petitioners  submitted 
comments  on  Mukand's  May  11, 1993. 
response  to  sections  B  and  C  of  the 
Department's  questionnaire.  On  June  1, 
1993.  the  Department  rejected  a  late 
response  by  Grand  Foundry  to  the 
Department's  March  5, 1993,  mini- 
section  A  questionnaire.  On  June  2. 
1993,  petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
SSWR  from  India. 

On  June  3. 1993,  Sunstar  submitted  its 
response  to  sections  B  and  C  of  the 


Department's  questionnaire.  On  June  4, 
1993.  the  Department  sent  Sunstar  a  set 
of  questions  regarding  corporate 
relationship  and  sales  processes.  On 
June  10, 1993,  petitioners  requested  that 
the  Department  initiate  an  investigation 
of  sales  below  the  cost  of  production. 
On  June  11. 1993,  Sunstar  responded  to 
the  questions  set  forth  in  the 
Department's  June  4, 1993.  letter.  On 
June  15. 1993,  the  Department  notified 
Mukand  and  Sunstar  that  the 
classification  and  bracketing  of 
proprietary  information  in  previous 
submissions  was  overly  broad  and 
instructed  respondents  to  resubmit 
those  sections  of  previous  submissions, 
together  with  new  public  versions  with 
proper  summarization  of  proprietary 
data.  On  June  16, 1993.  petitioners  filed 
comments  in  which  they  stated  that  the 
nature  of  direct  contradictions  made  by 
respondents  in  their  submissions 
warranted  the  use  of  BIA  based  on 
information  provided  in  the  petition.  On 
June  17, 1993,  Mukand  and  Sunstar 
resubmitted  sections  of  previous 
submissions  with  revised  bracketing  of 
proprietary  information;  on  June  18, 
1993,  each  submitted  the  public 
versions  of  the  revised  sections  of  their 
responses.  On  June  17, 1993,  Sunstar 
also  requested  that  the  Department 
modify  the  public  version  of  the 
Department's  June  4, 1993,  letter  before 
placing  the  document  on  the  record.  On 
June  23,  1993,  petitioners  submitted 
comments  on  Sunstar's  June  4, 1993, 
response  to  sections  B  and  C  of  the 
Department's  questionnaire. 

On  July  6, 1993,  the  Department 
informed  respondents'  counsel  by 
phone  that  the  Department  would  not 
issue  any  further  requests  for 
infbrmation  such  as  deficiency  letters. 
On  July  7, 1993.  counsel  for  Mukand 
and  Sunstar  met  with  the  Director  of  the 
Office  of  Antidumping  Investigations  to 
voice  their  concerns  about  the 
investigation.  (See  the  July  8, 1993, 
memoranda  fitim  Bill  Crow  and  Richard 
Moreland.)  On  July  19, 1993.  Rajesh  V. 
Shah,  the  executive  director  of  Mukand 
Ltd..  met  with  Barbara  Stafl'ord,  Deputy 
Assistant  Secretary  for  Investigations,  to 
explain  the  circumstances  surrounding 
the  submission  of  their  data.  (See  the 
July  20  1993.  ex-parte  memorandum.) 

On  July  19. 1993,  respondents 
submitted  a  written  explanation  of  the 
circumstances  surrounding  the 
submission  of  their  data,  and  also 
requested  that  the  Department  postpone 
the  final  determination  should  the 
preliminary  determination  be 
affirmative.  On  July  19. 1993, 
petitioners  submitted  comments 
supporting  the  Department's  decision 
not  to  solicit  further  information  in  the 
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investigation.  On  July  22, 1993, 
petitioners  submitted  comments 
opposing  respondent's  request  for  an 
extension  of  the  final  determination.  On 
July  26, 1993.  Meera  Shankar  and  Niraj 
Srivastava  of  the  Embassy  of  India  met 
with  Deputy  Assistant  Secretary  Barbara 
Stafford.  (See  the  July  27. 1993,  ex-parte 
memorandum.)  On  July  27, 1993, 
counsel  for  petitioners  met  with 
Department  officials  to  discuss  their 
concern  regarding  possible 
circumvention  of  a  potential  duty  order. 
(See  the  July  27, 1993,  memorandum  to 
the  file.)  As  noted  in  the  July  26, 1993, 
conciurence  memorandum,  the 
Department  has  determined  that 
because  respondents  have  seriously 
impeded  this  processing,  there  is  a 
compelling  reason  not  to  grant  the 
request  for  a  postponement  of  the  final 
determination. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
certain  stainless  steel  wire  rods  (SSWR) 
are  productjTwhich  are  hot-rolled  or 
hot-rolled  annealed  and  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  our  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
always  sold  in  coiled  form,  and  are  of 
solid  cross-s99ction.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  size  is 
5.5  millimeters  in  diameter.  Piu-suant  to 
Custom's  March  25, 1993, 
recommendation,  we  have  deleted  the 
qualifying  phrase"  *  *  •  for 
subsequent  cold-drawing  or  cold- 
rolling"  contained  in  the  initiation 
notice  scope  language.  (See  the  March 
25, 1993,  memorandum  from  Customs 
to  the  Department.) 

The  SSWR  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0020, 
7221.00.0030,  7221.00.0040, 
7221.00.0045,  7221.00.0060, 
7221.00.0075.  and  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Althou^  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  piuposes, 
ourwritten  description  of  the  scope  of 
this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  July  1, 
1992,  through  December  31, 1992. 


Best  Information  Available 
Mukand  and  Sunstar 

In  analyzing  the  numerous  responses 
concerning  sales  and  distribution  of 
SSWR  from  India  submitted  by 
respondents  Mukand  and  Sunstar 
during  the  course  of  the  investigation, 
the  Depeutment  discovered  significant 
inconsistencies  in  the  respondents' 
certified  submissions.  (See  the  June  22, 
1993,  memorandum  for  Barbara  R. 
Stafford,  outlining  these 
inconsistencies.)  These  certified 
submissions  form  a  record  of  misleading 
and  contradictory  responses,  such  that 
the  Department  has  not  been  able  to 
proceed  normally  with  its  antidumping 
duty  investigation.  In  particular, 
information  on  the  nature  of  Mukand's 
and  Sunstar's  relationship,  as  well  as  on 
the  issue  of  who  is  responsible  for 
setting  prices,  both  critical  issues  in 
determining  what  information  to  use  in 
calculating  U.S.  price  and/or  foreign 
market  value,  differed  significantly  from 
submission  to  submission.  Fiuthermore, 
up  until  July  6, 1993,  the  date  on  which 
the  Department  informed  coimsel  for 
Mukand  and  Sunstar  that  it  would  not 
issue  any  further  requests  for 
information  such  as  deficiency  letters 
(See  July  7, 1993,  memorandum  to  the 
file),  neither  respondent  had  provided 
an  explanation  for  the  significant 
contradictions  reported  in  their  certified 
submissions.  Because  the  Department 
determined  not  to  solicit  further 
information  from  either  Mukand  or 
Sunstar,  the  Department  did  not 
consider  petitioners'  allegation  of  sales 
below  the  cost  of  production. 

In  order  to  determine  whether  sales 
are  made  in  the  United  States  at  less 
than  fair  value,  it  is  imperative  that  the 
Department  be  provided  with  accurate 
and  reliable  sales  information  to  be  used 
in  analysis.  Because  of  Mukand's  and 
Sunstar's  inconsistent  and  contradictory 
information,  the  Department  does  not 
have  a  reliable  source  of  information  on 
which  to  base  its  determination.  Section 
776(c)  of  the  Act  provides  that 
whenever  a  party  significantly  impedes 
an  investigation,  the  Department  shall 
use  the  best  information  available  (BIA) 
(19  U.S.C.  1677e).  We  have  done  so  in 
this  investigation. 

As  BIA  for  Mukand  and  Sunstar.  we 
are  assigning  the  highest  margin 
contained  in  the  petition,  in  accordance 
with  the  two-tiered  BIA  methodology 
under  which  the  Department  imposes 
the  most  adverse  rate  upon  tliose 
respondents  who  refuse  to  cooperate  or 
otherwise  significantly  impede  the 
proceeding.  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  respondents'  cooperation 


has  been  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit.  (See 
Allied-Signal  Aerospace  Co.  v.  the 
United  States.  Slip  Op.  93-1049  (Fed 
Cir.  June  22, 1993):  see  also  Krupp  Stahl 
AG.  et  al  v.  the  United  States,  Slip  Op. 
93-84  (OT  May  26. 1993).)  The  highest- 
margin  contained  in  the  petition  is 
48.80  percent.  Because  the  history  of  the 
responses  indicates  that  the  information 
reported  is  highly  unreliable,  we  will 
not  conduct  verification. 

Gmnd  Foundry 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  BIA  is  appropriate  for  Grand 
Foundry  Ltd.  (Grand  Foundry).  In 
deciding  whether  to  use  BIA,  section 
776(c)  provides  that  the  De[>artment 
may  take  into  account  whether  the 
respondent  was  able  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required.  In  this 
case.  Grand  Foundry  failed  to  provide 
the  information  requested  in  the  form 
required. 

The  Department  sent  Grand  Foundry 
a  mini-section  A  questionnaire  on 
March  5, 1993.  The  Department  did  not 
receive  Grand  Foundry  Ltd.'s  response 
until  March  25, 1993,  after  the  March 
19, 1993,  deadline  for  responding.  In 
addition.  Grand  Foundry  did  not  file  the 
response  in  proper  number  and  form. 
On  Jime  1, 1993,  the  Department 
rejected  the  late  response  by  Grand 
Foundry.  Failure  to  provide  the 
Department  with  this  information 
denied  the  Department  the  information 
required  to  establish  the  relative  size 
and  importance  of  Grand  Foundry's 
sales. 

Consequently,  we  have  determined 
that  it  is  appropriate  to  assign  Grand 
Foundry  the  highest  margin  contained 
in  the  petition,  48.80  percent,  in 
accordance  with  the  two-tiered  BIA 
methodology  under  which  the 
Department  imposes  the  most  adverse 
rate  upon  those  respondents  who  refuse 
to  cooperate  or  otherwise  significantly 
impede  the  proceeding. 

All  Others  Rate 

The  all  others  rate  is  the  average  of 
the  company  margins  applied  inihis 
determination.  48.80  {>ercent. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  fi^m 
India.  Section  733(e)(l]  of  the  Act 
provides  that  the  Department  will 
preliminarily  determine  that  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 
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(A)  (i)  Tbare  is  a  history  of  dumping 
in  Aw  Unitsd  States  or  •Ismvfaara  of  the 
class  or  Usd  of  merdMiidise  uriiidi  is 
the  subject  of  the  iuvestigstiant  or 

(li)  Tm  person  by  whom,  or  for  whose 
aocooat.  the  merchandise  was  Imported 
knew  or  should  haw  known  tlut  the 
•xposter  was  s^Ung  tfw  merchandise 
whidi  it  tte  subject  of  the  faiTsstigstion 
at  leas  dian  its  fidr  vahie.  and 

(B)  Thete  have  been  maaaive  imports 
cf  the  rlsss  orkisd  cf  marrbandise 
which  is  the  sulqect  of  the  inveetigetion 
over  8  relatively  short  period. 

Under  19  CFR  353.16(f).  we  normally 
consider  the  following  bctors  in 
datermtning  whether  imports  have  been 
massive  over  a  short  perkx)  of  time:  (1) 
The  volume  and  value  of  the  imports; 

(2)  aeasoia)  trends  (if  applicable);  and 

(3)  the  share  of  domestic  consumption 
accovnted  for  by  imports. 

In  determining  knowledge  of 
dumping,  we  normally  cmisider  margins 
ef  15  percent  or  more  sufficient  to 
imputa  knowledge  of  dumping  under 
section  733(e)(l)(A)(ii)  for  exporlers 
sales  price  sales,  and  margins  of  25 
pavoant  or  mon  ftv  purchase  price  sales. 
(See  e.g.,  Rnel  Dstermination  of  Sales  at 
Lass  Than  Fair  Value;  Tapered  Roller 
Bearings  aid  Parts  Thereof,  Fbiished  or 
Unliniidied.  from  Italy,  52  PR  24190, 
June  29, 1987).  Since  the  pwehminary 
margins  for  SSWR  from  India  for 
Mukand,  Sunstar  ud  Grand  Fotmdry 
are  above  25  percent,  we  determine  in 
accordance  with  section  733(e)(lHAKii) 
of  the  Act  that  there  is  a  reesonaUe 
basis  to  believe  or  suspect  that 
knowledge  of  dumping  existed  for 
SSWR  from  India  for  those  companies. 

As  BIA  for  Mukand,  Sunstar,  and 
Grand  Foundry,  we  are  making  the 
adverse  assumption  that  imports  were 
massive  over  a  relativnly  short  period  of 
time  in  accordance  with  section 
733(eMl}(B)  of  the  Act.  Based  on  this 
analysis,  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
thai  critical  circumstances  exist  for 
imports  of  SSWR  from  India  fn- 
Mukand,  Sunstar,  and  Gruid  Foundry. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  »be  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  stainless  steel  wire 
rods  from  India,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Fedoral  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bcmd  equal  to  the 
margins  below  on  all  entries  of  SSWR 
from  India.  This  suspension  of 
liquidation  wiH  remain  in  effect  until 


further  notice.  The  estimated  dumping 
margins  are  as  follows: 


Manulictiirat^yodbcf/aiyortar 

Margin 
paicent- 

MukanrflM                ,         ,            , 

48,80 

Sunalv  MaMa  LU 

GMMd  Foundry  Ud 

All  otiara „ 

48.80 
4&80 
4a80 

ITC  NotificalioD 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 

It 


b  accfKdanca  with  19  CFR  353.38. 
case  briefs  or  other  written  commeirts  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  August  30, 
1993.  and  rebuttal  briefs,  no  later  than 
September  7, 1993.  We  request  that 
parties  in  this  case  provide  an  executive 
summary  of  no  more  than  2  pages  in 
con  junction  with  case  briefs  on  the 
major  issues  to  be  addressed.  Further, 
briefs  should  contain  a  table  of 
authorities.  Citations  to  Conunarce 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accmdance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
bearing,  if  requested,  to  afford  interested 
parlies  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  (m  September  13, 1993,  at  1:30 
p.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  2023a  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  oiscussed.  In 
accordance  with  19  CFR  353.38(b).  oral 


prasentalioBa  will  be  limited  to  isaues 
raised  in  the  briefs. 

This  datarmioation  is  published 
pursuant  to  aacticn  733(Q  of  tj^  Act  ar.d 
l»CFR35a.lSCa)(4}. 

Dated:  luly  28.  IMS. 


Acting  Attktam  Secntaryfor  haportg 

Adminit^ntituL 

[FR  Doc  93-18749  Filed  8--<-93;  8:45  am? 
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(A-479-801) 

Tapered  Roller  Bearing*  From 
Yugoslavia;  Intent  to  Revoke 
Antidumping  Duty  Order 

AQENCT:  intematicHial  Trade 
AdministratiaQ/Import  Administiatioa, 
Department  of  Commerce. 

ACnOM:  Notice  of  intent  to  revt^e 
antidumping  duty  order. 

8tMMNARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
tapered  roller  bearings  from  Yugoslavia. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  no  later  than 
August  31, 1993. 
EFFECTIVE  DATE:  August  5, 1993. 
FOR  FimT>iER  IMFORMATKM  CONTACT: 
Deonis  Askey  or  Wendy  Frankei,  Office 
of  Antidumping  Compliance, 
International  Trade  Adminislration, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230.  telephone:  (202) 
482-4114. 

8(JPFl£MCNTAirr  MFORMATION 
Background 

On  August  14, 1987,  the  Department 
of  Commerce  (the  Departmem) 
published  an  antidumping  duty  order 
on  tapered  roller  bearings'  from 
Yugoslavia  (52  FR  30417).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Etepartment  may  revoke  an 
antidumping  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
$  3S3.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  oin  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  (^tject 

No  later  than  August  Jl,  1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(kM3).  (4).  (5).  and  (6)  of  the 
Department's  regul^-  ns.  may  object  to 
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the  Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
Iniemationel  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  If 
interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  August  31, 1993.  or  domestic 
interested  parties  do  not  object  to  the 
Department's  intent  to  revoke  by  August 
31.  1993.  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordAnce  with  19 
CFR  353.25{d)(4)(i). 

Dated:  July  28.  1993. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-18761  Filed  8-4-93:  8:45  ami 
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United  States-Canada  Free-Trade      * 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  July  9, 1933,  two  Requests 
for  Panel  Review  were  filed  with  the 
U.S.  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  United  States-Canada  Free  Trade 
Agreement,  requesting  binational  panel 
review  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  respecting 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Canada  made  by  the 
Department  of  Commerce,  International 
Trade  Administration  and  published  in 
the  Federal  Register  on  July  9, 1993,  (58 
FR  37099).  The  Secretariat  has  assigned 
File  No.  USA-93-1904-01  to  this  panel 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  MF0RMAT10N:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 


determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  vsrith 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  e  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  Jaruiary  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (S3  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  fof  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  pubhshed  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 
FHJNG  MF0RMAT10N:  Rule  35(2)  requires 
each  Secretary  of  the  FTA  Binational 
Secretariat  to  publish  a  notice  that  a  first 
Request  for  Panel  Review  has  been 
received.  A  first  Request  for  Panel 
Review  was  filed  with  the  U.S.  Section 
of  the  Binational  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  July 
9, 1993.  requesting  panel  review  of  the 
final  dumping  determination  described 
above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  9, 1S93); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  deierminalion  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is    - 
August  23, 1993);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 


review  and  the  procedural  and 
substantive  defenses  raised  in  the  nsnel 
review. 

Dated:  July  30, 1993. 

lamM  R.  HoMinn. 

United  States  Secretary,  FTA  Binational 
Secretariat 
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UnHed  Statee-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notioce  of  first  request  for  panel 
review. 

SUMMARY:  On  July  9, 1993,  two  Requests 
for  Panel  Review  were  filed  with  the  • 
U.S.  Section  of  the  Binational 
Socreteriat,  pursuant  to  Article  1904  of 
the  United  States-Canada  Free  Trade 
Agreement,  requesting  binational  panel 
review  of  the  Final  Determindtion  of 
Sales  at  Less  then  Fair  Value  respecting 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada  made 
by  the  Department  of  Commerce, 
International  Trade  Administration  and 
published  in  the  Federal  Register  on 
July  9,  1993,  (58  FR  37099).  The 
Secretariat  has  assigned  File  No.  USA- 
93-1904-03  to  this  panel  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  h'om  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  pane!  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determinatio.ri. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
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("Rules").  Thpse  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendmunts  to  the  Rulus 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Reguter  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Registar  on  )une  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  acxordance 
with  these  Rules,  as  amended. 
RUNG  MFOmUTION:  Rule  35(2)  requires 
each  Secretary  of  the  FTA  Binational 
Secretariot  to  publish  a  notice  that  a  first 
Request  for  Panel  Review  has  been 
received.  A  first  Request  for  Panel 
Review  was  filed  with  the  U.S.  Section 
of  the  Binational  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  July 
9, 1993.  requesting  panel  review  of  the 
final  dumping  determination  described 
above. 

Rule  3S(l)(c)  of  the  Rules  provides 
that: 

(a)  A  party  or  interested  p)6rson  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  9,  1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  App>earance  is 
August  23. 1993):  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  )uly  30. 1993.  I 

laoMS  R.  HeOwtn.  ' 

Unilvd  States  Secwtary,  FTA  Binational 
Secntariat. 

[FR  Doc  93-«76«  Filed  6-4-93;  8:45  am] 
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Unlt«d  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review  . 

AGBUCV:  United  Stetes-Cana<ia  Free- 
Trade  Agreement.  Binational 


Secretariat.  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  July  9, 1993,  a  Request  for 
Panel  Review  was  filed  with  the  U.S. 
Section  of  the  Binational  Secretariat, 
pursuant  to  Article  1904  of  the  United 
States-Canada  Free  Trade  Agreement, 
requesting  binational  panel  review  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  respecting  Certain  Cut- 
to-Length  Carbon  Steel  Products  from 
Canada  made  by  the  Department  of 
Commerce,  Lnternational  Trade 
Administration  and  Published  in  the 
Federal  Register  on  July  9,  1993,  (58  FR 
37099).  The  Secretariat  has  assigned 
File  No.  USA-93-1904-04  to  this  panel 
review. 

FOR  FURTHER  MfORMATIONt^ONTACT: 
James  R.  Holbein.  United  States 
Secretary.  Binational  Secretariat.  Suite 
2061. 14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 
SUPPt-EMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  IS.  1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules  as  amended. 
RUNG  INFORMATION:  Rule  35(2)  requires 
each  Secretary  of  the  FTA  Binational 
Secretariat  to  publish  a  notice  that  a  first 
Request  for  Panel  Review  has  been 


received.  A  first  Request  for  Panel  was 
filed  with  the  U.S.  Section  of  the 
Binational  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  July 
9.  1993.  requesting  panel  review  of  the 
final  dumping  determination  described 
above. 

Rule  35(1  )(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  9, 1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
August  23. 1993):  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
inciuding  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  July  30. 1993. 
Jamea  R.  Holbein, 

United  States  SecTetary.  FTA  Binational 

Secretariat. 
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United  States-Canada  Free-Trade 
Agreement.  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  July  9. 1993.  two  Requests 
for  Panel  Review  were  filed  with  the 
U.S.  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement,  requesting  binational  panel 
review  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  respecting 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Canada  made  by  the 
Department  of  Commerce.  International 
Trade  Administration  and  published  in 
the  Federal  Register  on  July  9, 1991  (58 
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FR  37099).  The  Secretariat  has  assigned 
File  No.  USA-93-1904-02  to  this  panel 
review. 

FOR  FURTHER  WFORMATION  CONTACT: 

James  R.  Holbein,  Unitbd  States 
Secretary,  Binational  Secretariat,  suite 
2061. 14th  and  Constitution  Avenue, 
NTAT.,  Washington,  DC  20230.  (202)  482- 
5438. 

SUPPl£MENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expediiiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
cf  the  country  that  made  tlie 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
e5tabHshed  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  we'e  published 
in  the  Federal  Register  on  December  30, 
1988  (58  FR  5J2l;^).  The  Rules  were 
amended  by  Araendmecls  to  the  Rules 
of  Procedure  for  Articia  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Re^ster  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidatod  version  cf 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  23698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
w  iih  these  Rubs,  as  amended. 
FIL'NG  INFORMATION:  Rule  35(2)  requires 
each  Secretary  of  the  FTA  Binational 
Secretariat  to  publish  a  notice  that  a  first 
Request  for  Panel  Review  has  been 
received.  A  first  Request  for  Panel 
Review  was  filed  with  the  U.S.  Section 
of  the  Binational  Secretariat:  pursuant  to 
Article  1904  of  the  Agreement,  on  July 
9, 1993,  requesting  panel  review  of  the 
final  dumping  determination  described 
above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determinaticn  in 
whole  or  in  part  by  fiii-ig  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  9, 1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 


Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  m.ay  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
August  23, 1993);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegaticns  or  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
revieviT  and  the  proced'jral  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  July  30. 1993. 

lames  R.  Holbein. 

United  States  Secretary,  FTA  Binational 
Secretariat. 

[FR  Doc.  93-18767  Filed  8-4-93;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  93077&-3-!761 

Opportunity  to  Join  a  Ccoperetive 
Research  and  Oeveiopment 
Consortium  to  Develop  and  Conduct 
Interoperability  Testing  on 
Implementations  of  ihe  BACnet 
Communication  Protocol. 

AGENCY!  National  Institute  of  Siandards 
and  Technolcgj',  Commerce. 
ACTKJN:  Notice  cf  opportunity  to  join  a 
Cooperative  Research  and  Development 
Consortium. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  seeks 
industiial  and  academic  parties 
interested  in  entering  into  a  cooperative 
research  consortium  on  the 
development  of  new  technology  to  assist 
tlie  building  controls  industry  in 
conducting  interoperability  tests  on 
various  implementations  of  the 
Building,  Automation  and  Control 
Network  (BACnei)  communication 
protocol.  The  program  will  be 
undertaken  within  the  scope  and 
confines  of  The  Federal  Technology 
Transfer  act  of  1985  (15  U.S.C.  37iGa), 
which  provided  federal  laboratories 
including  NIST.  with  the  authority  to 
enter  into  cooperative  research 
agreements  with  qualified  parties. 
Under  this  law,  NIST  may  contribute 
personnel,  equipment  and  facilities — 
but  no  funds— to  the  cooperative 
research  program.  Members  will  be 
ex-r-^cted  to  make  contributions  to  the 
consortium's  efforts  in  the  form  of 
materials,  equipment,  personnel  and/or 


funds.  The  first  phase  of  the  research 
program  is  expected  to  last  one  to  two 
years.  This  is  not  a  grant  program. 

DATES:  Interested  parties  should  contact 
NIST  at  the  address  or  telephone 
number  shown  below  but  no  later  than 
September  7, 1993. 

ADDRESSES:  Mr.  Steven  Bushby, 
Electronics  Engineer;  Mechanical 
Systems  and  Control  Group,  Building 
226,  room  8-114,  National  Institute  of 
Standards  and  Technology, 
Geithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  Bushby,  (301)  975-5873. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  (NIST)  seeks  industrial  and 
academic  parties  interested  in  entering 
into  a  cooperative  research  conscrtimn 
on  the  development  of  new  technology 
to  assist  the  building  controls  industry 
in  conducting  interoperability  tests  on 
various  implementations  of  the  BACnet 
communication  protocol.  The  overall 
goals  of  the  consortium  project  are: 

(1)  Assist  control  system 
manufacturers  in  verifying  the 
correctness  and  interoperability  of  their 
proprietary  EACnet  implomentatians; 

(2)  Verily  die  technical  soundness  of 
the  BACnet  protocol; 

(3)  Identify  errors  or  omissions  in  the 
BACnet  protocol  specification  before  it 
becomes  a  final  standard: 

(4)  Identify  ambiguities  in  the  BACnet 
protoccl  spacincation  which  might  lead 
to  implementations  which  cannot 
interoperate  and; 

(5)  Develop  insight  into  testing 
requirements  which  should  be  included 
in  a  future  American  Society  of  Heating. 
Refrigeration,  and  Air  Conditioning 
Engineers  (ASHRAE)  standard  for 
testing  conformance  of  the  BACnet 
protocol. 

This  program  is  being  undertaken 
within  the  sccpye  and  confines  of  the 
Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502, 15  U.S.C.  3710a). 
which  authorizes  government  owned 
and  operated  federal  laboratorios, 
including  NIST,  to  enter  into 
cooperative  research  and  development 
agreements  (CRADAs)  with  qualified 
parties.  Under  ihe  law,  a  CRADA  may 
provide  for  conlribulions  from  the 
federal  laboratory  of  personnel,  facilities 
and  equipment,  but  not  direct  funding. 

Da^ed:  August  2. 1933. 
Arati  Prabhakar, 
Director. 

iFR  Doc  93-18746  Filed  8-4-93;  8:45  am) 
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National  InatHutaa  of  Standards  and 
Technology 

AGCNCV:  National  Institutes  of  Standards 
and  Tacfanology;  Commerce. 

ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

SUMMAfm  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  IDepartment  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTNER  arOOMATIOM  CONTACT: 

Teduical  and  Ucensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Mary  Beth  Pignone.  National 
Institute  of  Standards  and  Technology, 
Office  of  Technology 
CommerdaUzation,  Division  222. 
Building  221,  room  B256,  Gaithersburg. 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  for  the  relevant 
invention  as  indicated  below. 

SUPPI^MDfTAL  MFORIAATION: 

(NaiR  These  inventions  were  developed  at 
NIST  in  the  early  1980s  and  the  patenU 
issued  before  March,  1986) 

The  inventions  available  for  licensing 
are: 

NIST  Docket  No.  79-001 

Title:  Sampling  Current  and  Method 
Therefor. 

Description:  This  invention  is  an 
apparatus  that  provides  a  circuit  for 
measiiring  the  value  of  analog  current 
signals  using  a  Josephson  with 
minimimi  acquisition  time.  The 
apparatus  consists  of  two  Josej^son 
junctions.  The  first  one  acts  as  a  pulse 
generator  and  the  second  as  an 
amplitude  discriminator.  An  analog 
cxirrent  signal  is  analyzed  by  triggering 
a  pulse.  This  method  provides  a 
decreased  bias  in  response  to  a  signal. 

NIST  Docket  No.  79-002 

Title:  Ultra  Black  Coating  due  to 
Surface  Morphology. 

D^'ription:  This  invention  is  a 
method  :f  preparing  a  black  surface 
coating  by  plating  the  surface  with  an 
electroless  nickel*phosphonis  ally,  then 
submerging  it  in  a  bath  of  nitric  acid. 
The  resulting  surface  has  a  unique 
marphology  which  gives  it  a  special 
lefiractrance  from  0.5  to  1.0%  at 
wavrieogths  of  light  from  320  to  2140 
nanoniiUBis.  The  surface  is  also  an 
excellent  solar  conductor. 


NIST  Docket  No.  81-008 

Title:  Rotating  Tool  Wear  Monitoring 
Apparatus. 

Description:  This  invention  employs  a 
time-domain  analysis  that  reduces 
complexity  and  cost.  It  does  this  by 
using  adaptive  techniques  to  determine 
a  reference  level  for  triggering  an  output 
signal,  and  by  employing  synchronous 
detection  related  to  the  period  of 
rotation 

NIST  Docket  No.  82-002 

Title:  Optical  Fiber  Thermometer. 

Description:  A  thermometer  with  an 
elongated  optical  Hber,  a  blackbody 
cavity,  and  a  high  temperature  fiber  and 
light  detector.  The  thermometer  can 
read  temperatures  up  to  2400  degrees 
Cebius.  Measurements  made  using  the 
inventive  device  are  free  from  the 
interference  effects  caused  by  strong 
nuclear  and  electromagnetic  fields. 
Therefore,  the  thermometer  is 
applicable  in  power  generation 
equipment,  nuclear  energy  systems,  and 
space  applications. 

NIST  Docket  No.  83-002 

Title:  Image  Processor. 

Description:  This  invention  is  an 
improvement  on  image  processors  that 
utilizes  a  sequence  of  identical  stages.  A 
programmer  specifies  the  task  each  stage 
is  to  perform  to  ensure  overall 
performance.  An  important  feature  of 
the  processor  is  the  provision  of 
forward,  recursive,  and  backward  paths 
in  order  to  allow  the  image  data  to 
participate  in  temporal  as  well  as  spatial 
neighborhood  operations.  Also,  the 
processor  specially  provides  for  a  multi- 
resolution  capability  which  enables 
global  events  to  be  made  local. 

Dated:  August  2. 1993. 
Arati  Prabhakar, 
Director. 

[FR  Doc  93-18745  Filed  8-4-93;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Pennits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Notice  of  receipt  of  application 
for  scientific  research  permit  (P553). 

Notice  is  hereby  given  that  the  Florida 
Department  of  Environment  Protection, 
Florida  Marine  Research  Institute  has 
applied  in  due  form  for  a  Permit  to  take 
endangered  and  threatened  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  National  Marine  Fisheries  Service 


regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

The  applicant  requests  authorization 
to  take  for  scientific  research,  600 
Loggerhead  [Caretta  caretta),  300  of 
which  would  be  hatchlings.  250  Green 
[Chelonia  mydas),  100  Kemp's  ridley 
(Lepidochelys  kempi),  25  Hawksbill 
(Eretmochelys  imbricata]  and  5 
Leatherback  [Dermochelys  coriacea)  sea 
turtles.  This  research  would  take  place 
within  the  marine  and  estuarine  waters 
ofi  the  State  of  Florida. 

The  turtles  would  be  taken  year  round 
and  would  include  all  life  history  stages 
fitim  post-hatchling  through  adult.  All 
captured  turtles  would  be  weighed, 
measured,  flipper  tagged,  photographed, 
and  blood  sampled.  The  applicant 
proposes  to  perform  several  other 
procedures  that  would  be  conducted  on 
onlv  a  portion  of  the  turtles.  These 
include:  Laparascopic  examinations, 
lavages,  and  tumor  sampling. 

Written  data  or  views,  or  requests  for 
a  public  bearing  on  this  application 
should  be  submitted  to  the  Director. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  room  8268.  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East-West 
Hwy.,  suite  8268,  Silver  Spring,  MD  20910 
(301/713-2322);  and 

National  Marine  Fisheries  Service,  Southeast 
Region,  9450  Koger  Boulevard.  St. 
Petersburg,  FL  33702  (813/893-3141). 

Dated:  July  29, 1993. 
William  W.  Fox.  Jr.. 
Director,  Office  of  Protected  Besounes. 
(FR  Doc.  93-18701  Filed  8-4-93;  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTIONS:  Issuance  of  a  third 
Modification  to  Robert  van  Dam.  Permit 
No.  790  (PS09).  Issuance  of  Permit  871 
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to  the  Public  Service  Gas  and  Electric 
Company  (P548). 

On  September  2. 1992  (57  FR  41477). 
Robert  van  Dam.  Physiological  Research 
Laboratory,  Scripps  Institution  of 
Oceanography/University  of  California. 
San  Diego  was  issued  Permit  No.  790 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (ESA)  (U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  Permit 
No.  790  authorizes  the  Physiological 
Research  Laboratory  to  take  listed 
Hawksbill  sea  turtles  [Eretmochelys 
imbricata)  for  the  purposes  of  scientific 
research  and  enhancement.  On  May  13. 
1993.  (58  FR  29392)  as  authorized  by 
the  ESA,  NMFS  issued  a  Modification  to 
Permit  No.  790,  extending  the  effective 
date  of  the  Permit  through  December  31. 
1993.  Only  July  8.  1993.  (58  FR  36653) 
as  authorized  by  the  ESA,  NMFS  issued 
a  second  Modification  to  Permit  No. 
790.  This  moditication  authorized  an 
increase  in  the  number  of  listed 
Hawksbills  to  be  captured,  measured, 
tagged  and  photographed. 

Notice  is  hereby  given  that  on  July  23, 
1993  Robert  van  Dam  was  issued  a  third 
Modification,  authorizing  laparoscopic 
examinations  on  a  portion  of  the  turtles 
previously  authorized  for  stomach 
sampling.  Only  one  of  these  procedures 
may  be  performed  on  any  one  turtle. 
On  May  3. 1993.  (58  FR  26288)  the 
Public  Service  Electric  and  Gas 
Company  applied  for  a  Permit  to  take 
listed  loggerhead  [Caretta  caretta), 
Kemp's  ridley  (Lepidochelys  kempt), 
and  green  {Chelonia  mydas)  sea  turtles 
for  the  purposes  of  scientific  research  as 
authorized  by  the  ESA  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits. 

Notice  is  hereby  given  that  on  July  28. 
1993  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  i.ssued  Permit  Number 
871  for  the  above  taking  subject  to 
certain  conditions  set  forth  therein. 
Issuance  of  this  Modification  and 
Permit  were  based  on  a  finding  that 
such  documents:  (1)  Were  applied  for  in 
good  faith;  (2)  Will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  these  documents;  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Modification  and  Permit  were  also 
issued  in  accordance  with  and  are 
subject  to  parts  217-227  of  title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits  and  modifications.  The 
Modification  for  Mr.  van  Dam  will  be 
valid  for  the  duration  of  the  Permit, 
through  December  31, 1993.  The  Public 


Service  Gas  and  Electric  Permit  will  be 
valid  through  October  31. 1996. 

The  application.  Permit. 
Modifications  and  supporting 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices  (by  appointment): 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Highway,  suite  8268,  Silver 
Spring,  MD  20910  (301/713-2232);  and 

Southeast  Region,  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard,  St. 
Petersburg,  Florida  337U2  (813/693-3141). 

Dated:  July  28, 1993. 
William  W.  Fox,  Jr.. 

Acting  Director,  Office  of  Protected  Resources. 
IFR  Doc.  93-18616  Filed  8-4-93;  845  ami 
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Endangered  Specie*;  Permitc 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  scientific  research  permit  (P504C). 


Notice  is  hereby  given  that  the  U.S. 
Army  Corps  for  Engineers,  Walla  Walla 
District  has  applied  in  due  form  for  a 
permit  to  take  endangered  and 
threatened  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  part  217- 
227). 

The  applicant  requests  authorization 
to  conduct  scientific  research  on  adult 
listed  Snake  River  fall  chinook  salmon 
lOncorhynchus  tshawytscha).  The 
research  would  include  possible 
harassment  of  approximately  300  listed 
fall  chinook  salmon  while  conducting 
surveys  below  Lower  Granite,  Little 
Goose,  Lower  Monumental,  and  Ice 
Harbor  Dams  to  determine  if  Snake 
River  fall  chinook  salmon  are  spawning 
in  the  tailwaters  of  the  four  lower  Snake 
River  dams,  and  if  they  are,  to 
determine  the  number  and  spav\'ning 
habitant  characteristics  of  the  spawTiers. 
The  research  would  be  conducted  on 
two  to  four  dates  between  October  15, 
1993  and  December  15,  1993. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  room  8268.  Silver  Spring, 
Md  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 


Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 
Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East-West 
Hwy.,  mile  8268,  Silver  Spring,  MD  20910 
(301/713-2322);  and 

Environmental  and  Technical  Sen'ices 
Division,  National  Marine  Fisheries 
Service.  911  North  East  lllh  Ave.,  room 
620,  Portland,  OR  97232  (502/230-5400). 

Dated:  )uly  26, 1993. 

HerlMrl  W.  KaufinAu. 

Deputy  Director,  Office  of  Protected 
Resources. 

|FR  Doc.  93-18617  Filed  ft-4-93:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Restraint  Limit 
for  Certain  Cotton  Textile  Producta 
Produced  or  IManufactured  in  Myanmar 

)uly  30, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

EFFECTIVE  DATE:  September  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  347/348  for  an  additional 
twelve-month  period,  beginning  on 
September  1,  1993  and  extending 
through  August  31,  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Hannonizad  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  PR  54976, 
published  on  November  23. 1992).  Also 
see  57  FR  41925.  published  on 
September  14, 1992. 
RiUD.Hay«. 

Chairman.  Committae  for  the  Implementation 
of  Textile  Agreements. 

Cammitim  for  the  lapkaMiitatitMi  of  Textile 


July  30. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20239. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
September  1, 1993,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  347/348,  produced  or 
manufactured  in  Myanmar  and  exported 
during  the  period  beginning  on  September  1, 
1993  and  extending  through  August  31. 1994. 
in  excess  of  1 3 1 ,659  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  September  1. 1992  through  August 
31. 1993  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
l>alance.  Goods  in  excess  of  that  limit  shall 
\»  subject  to  the  limit  established  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  r..Iemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc  93-18770  Filed  8-4-93;  8:45  am) 
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Extension  of  sn  Import  Restraint  Limit 
for  Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  In  Myanmar 

July  30. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTXM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

CFfCCnvt  DATE:  October  1, 1993. 
rw  FURTHER  MfORMATlON  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 


Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  qn  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt^MENTARY  INFORMATICN: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  340/640  for  an  additional 
twelve-month  period,  beginning  on 
October  1. 1993  and  extending  through 
September  30,  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23.  1992).  Also 
see  57  FR  46541.  published  on  October 
9,  1992. 
Rila  D.  Hayea, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemenlatioD  of  Textile 
Agreements 

July  30,1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
October  1, 1993,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640,  produced  or  manufactured  in 
Myanmar  and  exported  during  the  period 
beginning  on  October  1, 1993  and  extending 
through  September  30. 1994,  in  excess  of 
93.975  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  October  1, 1992  through 
September  30,  1993  shall  be  charged  against 
that  level  of  restraint  to  the  extent  of  any 
unfilled  balance.  Goods  in  excess  of  that 
limit  shall  be  subject  to  the  limit  established 
in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commi.ssioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  Include  entry  for  consumption  info  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  tlw  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaki|)g  provisions  of  5 
use.  553(a)(1). 


Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  93-18771  Filed  8-4-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  Arbitration  Panel 
Decision  under  the  I^ndolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
September  2,  1981.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  The 
State  of  Texas  (Texas  State  Commission 
for  the  Blind)  v.  The  Department  of 
Defense  (Docket  No.  R-S/79-4).  This 
panel  was  convened  by  the  Secretary  of 
the  U.S.  Department  of  Health, 
Education,  and  Welfare  pursuant  to  the 
Randolph-Sheppard  Act  (the  Act),  20 
U.S.C.  107d-l(b).  upon  receipt  of  a 
complaint  filed  by  the  State  of  Texas  on 
May  14,  1979.  The  Randolph-Sheppard 
Act  is  now  administered  by  the 
Department  of  Education.  The  Act 
creates  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property.  Under  20  U.S.C.  107d-lfb).  the 
State  licensing  agency  (SLA)  may  file  a 
complaint  with  the  Secretary  if  the  State 
licensing  agency  determines  that  an 
agency  managing  or  controlling  Federal 
property  fails  to  comply  with  the  Act  or 
regulations  implementing  the  Act.  The 
Secretary  then  is  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute. 
FOR  FURTHER  INFORH^ATtON  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3230.  Swilzer  Building. 
Washington.  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2{c)).  the  Secretary 
publishes  e  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

This  dispute  involves  the 
interpretation  of  the  i^ndolph- 
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Sheppard  Act  (20  U.S.C.  107d-3(d)).  The 
Act  was  amended  in  1974  to  ensure  that 
blind  persons  share  in  the  assignment  of 
vending  machine  income  from  vending 
facilities  located  on  Federal  property. 
Section  107d-3(d),  however,  exempts 
"vending  machines"  within  retail  sales 
outlets  under  the  control  of  exchange  or 
ships'  stores  systems  authorized  by  Title 
10  from  income  sharing.  The 
complainant,  the  Texas  State 
Commission  for  the  Blind  (TSCB), 
interpreted  section  107d-3(d)  to  exempt 
only  that  income  from  vending 
machines  located  physically  inside  the 
four  walls  of  retail  stores  operated  by 
military  exchanges.  The  respondent,  the 
U.S.  Department  of  Defense  (DOD). 
interpreted  the  section  to  exempt  all. 
income  hom  exchange  vending 
operations  regardless  of  the  location  of 
the  vending  machines. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  Filed  in 
May  1979  by  the  Texas  State 
Commission  for  the  Blind  pursuant  to 
20  U.S.C.  107d-l(b),  the  Secretary  of 
Health,  Education,  and  Welfare 
convened  an  arbitration  panel  that 
scheduled  a  hearing  on  January  29, 
1981.  Although  DOD  objected  to 
arbitration  on  various  grounds,  DOD 
agreed  to  proceed  without  prejudice  to 
its  right  to  assert  its  objections  to 
arbitration  at  a  later  time. 

The  issues  before  the  panel  were  (1) 
whether  TSCB  on  behalf  of  blind 
vendors  had  a  right  to  a  share  of 
vending  machine  income  from  military 
exchanges;  and  (2)  the  extent  of  the 
exemption  contained  in  section  107d- 
3(d)  for  vending  machines  within  retail 
stores  under  the  control  of  exchange  or 
ships'  stores  systems  authorized  by  title 
10. 

The  arbitration  panel  in'a  split 
decision  issued  September  2, 1981,  held 
that  section  107d-3(d)  exempts  only 
income  from  vending  machines 
physically  located  inside  a  retail  store  of 
an  exchange.  The  panel  directed  DOD  to 
reimburse  TSCB  for  all  income  due 
since  the  effective  date  of  the  1974 
amendments  to  the  Randolph-Sheppard 
Act. 

The  majority  of  the  panel  determined 
that  the  statutory  language  of  the  section 
was  not  ambiguous  as  to  the  meaning  of 
"within  retail  sales  outlets."  They 
interpreted  this  phrase  to  mean  inside 
the  four  walls  of  an  exchange  system 
store.  The  panel  also  relied  on  the 
legislative  history  of  the  Act  and 
determined  that  Congress  intended  the 
exemption  to  apply  only  to  vending 
machines  actually  within  the  retail 
outlets.  This  conclusion  was  reinforced 
by  the  congressional  intent  to  increase 


benefits  to  bhnd  persons  under  the  Act 
and  by  HEW's  position  to  limit  the 
nature  of  the  exemption. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education.  This  case 
subsequently  went  into  the  Federal 
courts. 

Dated:  July  30. 1993. 
)udith  E.  Heumann. 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  93-18666  Filed  8-«-93;  8:45  ami 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  18. 1983,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  The 
State  of  Oklahoma  (Oklahoma 
Department  of  Social  and  Rehabilitative 
Services)  v.  United  States  Postal  Service 
(USPS)  {Docket  No.  R-S/80-J).  The 
Oklahoma  Division  of  Rehabilitation 
and  Visual  Services  is  the  State 
licensing  agency  (SLA).  Upon  receipt  of 
a  complaint  filed  by  the  State  of 
Oklahoma  on  January  24, 1980,  the 
Secretary'  of  the  U.S.  Department  of 
Education  convened  a  panel  pursuant  to 
20  U.S.C.  I07d-l(b).  The  Randolph- 
Sheppard  Act  creates  a  priority  for  blind 
vendors  to  operate  vending  facilities  on 
Federal  property.  Under  this  section  of 
the  Randolph-Sheppard  Act  (the  Act), 
the  SLA  may  file  a  complaint  with  the 
Secretary  if  the  SLA  determines  that  an 
agency  managing  or  controlling  Federal 
property  fails  to  comply  with  the  Act  or 
regulations  implementing  the  Act.  The 
Secretary  then  is  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3230,  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPt.EMENTARY  MFORMATKW:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilitie^on  Federal  property. 


With  this  synopsis,  the  Department  in 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

This  dispute  involves  violations  of  the 
priority  provisions  of  the  Randolph- 
Sheppard  Act  in  awarding  vending 
contracts  to  SLAs  for  licensed  blind 
vendors. 

The  1974  amendments  to  the  Act 
require  Federal  agencies  and 
departments  to  grant  the  SLA  priority  in 
the  operation  of  vending  facilities, 
including  cafeterias,  on  Federal 
property.  Priority,  in  the  operation  of  a 
cafeteria  is  contingent  on  the  SLA 
submitting  a  proposal  within  the 
"competitive  range."  The  Act  also 
requires  the  Federal  entity  to  share 
income  from  vending  machines  on  its 
property  with  any  blind  licensee 
operating  a  vending  facility  on  the 
property  or  with  the  SLA  that 
administers  the  Randolph-Sheppard 
program. 

Prior  to  1976,  the  Oklahoma  City 
Employee  Social  and  Recreation 
Committee  (Employee  Committee) 
handled  food  services  at  the  Oklahoma 
City  Main  Post  Office.  The  Employee 
Committee  operated  the  second  floor 
eating  facility  and  the  vending  machines 
throughout  the  post  office  except  for  the 
vending  facility  in  the  lobby.  A  blind 
licensed  vendor  operated  the  vending 
facility  in  the  lobby  piursuant  to  the 
Randolph-Sheppard  Act. 

In  1976,  the  USPS  solicited  bids  for 
the  second  floor  eating  facility.  The  SLA 
and  Canteen  Services  Corporation,  a 
commercial  vendor,  submitted  separate 
proposals.  The  SLA  also  submitted  an 
application  for  a  "permit"  to  operate  the 
facility  under  the  priority  provisions  of 
the  Act.  The  USPS  rejected  the  SLA's 
proposal  and  awarded  the  contract  to 
Canteen  Ser\ices  Corporation.  The  SLA 
requested  a  hearing  under  the 
arbitration  process  of  the  Act. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
the  State  of  Oklahoma  (Oklahoma 
Division  of  Rehabilitation  and  Visual 
Services)  on  January  24, 1980,  the 
Secretary  of  Education  convened  an 
arbitration  panel  that  conducted  a 
hearing  on  August  20, 1980.  The  central 
issue  was  whether  the  USPS  violated 
the  priority  provisions  of  the  Randolph- 
Sheppard  Act.  20  U.S.C.  107(b)2  and 
107d-3(e),  when  it  awarded  a  contract 
to  a  commercial  vendor  rather  than  to 
the  State  licensing  agency. 

The  USPS  contenaed  that,  according 
to  the  terms  of  the  Act.  the  second  flour 
eating  facility  constituted  a  cafeteria, 
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which  roust  be  awarded  by  contract. 
Under  the  Act  and  its  regulations,  the 
SLA  is  a%yaided  a  cafateria  contract 
when  its  bid  falls  within  the 
"competitive  range."  According  to  the 
USPS,  the  SLA's  offer  was  outside  the 
competitive  range;  therefore,  the  SLA 
was  not  awarded  the  contract. 

The  parties  reached  a  settlement 
agreement  that  the  arbitration  panel 
adopted  on  April  23, 1982.  The 
agreement  was  made  part  of  the  award. 

The  settlement  agreement  included 
the  following  provisions:  (1)  The  USPS 
would  exercise  its  option  to  terminate 
the  cafeteria  contract  with  Canteen 
Services  Corporation  under  the  90-day 
termination  clause.  (2)  The  USPS  and 
the  SLA  agreed  to  enter  into  a  contract 
whereby  the  SLA  would  operate  the 
cafeteria  on  the  second  floor  of  the  Main 
Post  Office,  and  if  the  USPS  deemed 
service  inadequate,  the  USPS  had  the 
option  to  immediately  terminate  the 
contract.  (3)  The  SLA  agreed  to  improve 
the  operation  of  the  first  floor  vending 
area,  the  bUnd  vendor  would  provide 
sufficient  stock  in  the  machines  for  all 
three  postal  tours,  the  vendor  would  not 
sell  any  item  a^ler  the  suggested  last 
date  of  sale  had  expired,  and  the  SLA 
would  expand  the  vending  facility  on 
the  first  floor  to  a  snack  bar  operation. 

(4)  The  SLA  would  operate  the  two 
vending  machines  in  the  Vehicle 
Maintenance  Facility  under  permit.  (5) 
The  USPS  would  make  no  back 
payments  to  the  bUnd  vendor  or  the 
SLA  in  connection  with  the  dispute.  (6) 
The  SLA  agreed  to  withdraw  any  claim 
against  the  USPS  in  connection  with  the 
dispute. 

Dated:  July  30. 1993.  j 

Jodilh  E.  Hwanann, 
Assistant  Secretary,  Office  of  Special 
Education  and  Rebabilitative  Services. 
(FR  Doc.  93-18667  Filed  8-t-93:  8:45  am) 
■ujNQCoot  »am  i«-# 


Arbitration  Panel  Oeciaton  Under  the 
Randolph-Shepperd  Act  i 

AGENCY:  Department  of  Educati6n. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  IB,  1983,  an  arbitration  panel 
rendered  a  decision  in  tlie  matter  of 
Ohio  Rehabilitation  Services 
Commission,  B'lreau  of  Services  for  the 
Visual IV  Impaired  v.  United  States 
Postal  Ser\'i"ce  {Docket  No.  R-S/82-5). 
This  i}anel  was  convened  by  the 
Secretary  of  the  U.S  Department  of 
Education  pursuant  to  20  U.S.C  107d- 
iCb).  upon  receipt  of  a  complaint  filed 


by  the  Ohio  Rehabilitation  Services 
Commission.  Bureau  of  Services  for  the 
Visually  Impaired,  on  May  21,  1982. 
The  Randolph-Sheppard  Act  creates  a 
priority  for  blind  individuals  to  operate 
vending  facilities  on  Federal  property. 
Under  this  section  of  the  Randolph- 
Sheppard  Act  (the  Act),  the  State 
Hcensing  agency  (SLA)  may  file  a 
complaint  with  the  Secretary  if  the  SLA 
determines  that  an  agenc  y  managing  or 
controlling  Federal  property  fails  to 
comply  with  the  Act  or  regulations 
implementing  the  Act.  The  Secretary 
then  is  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3230,  Switzer  Building, 
Washington,  DC.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

The  United  States  Postal  Service 
(USPS)  solicited  bids  for  its  cafeteria 
contract  at  the  Main  Post  Office  in 
Dayton,  Ohio.  Ohio's  Bureau  of  Services 
for  the  Visually  Impaired,  the  SLA, 
submitted  its  bid  for  the  contract.  - 
However,  the  USPS  awarded  the 
contract  to  a  commercial  vendor  rather 
than  to  the  SLA.  The  SLA  claimed  the 
l^PS  violated  the  priority  provisions  of 
the  Act  when  the  USPS  failed  to  award 
its  cafeteria  contract  to  the  SLA.  The 
SLA  alleged  that  its  proposal  was 
rejected  due  to  the  use  of  incorrect  and 
prejudicial  data  in  the  evaluation 
process.  The  USPS  contended  that  it 
denied  the  contract  to  the  SLA  because 
the  SLA's  proposal  did  not  fall  within 
tlie  "competitive  range"  required  by  the 
Act  and  the  Department  of  Education's 
implementing  regulations. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
the  Ohio  Rehabilitation  Services 
Commission  on  May  21, 1982,  the 
Secretary  of  Education  convened  an 
arbitration  panel  that  scheduled  a 
hearing  on  February  1,  l383.  The  central 


issue  was  whether  the  USPS  violated 
section  7(e)  of  the  Act.  20  U.S.C.  107d- 
3(e),  and  its  implementing  regulations, 
34  CFR  395.33,  which  afford  priority  to 
the  SLA  for  the  operation  of  a  cafeteria 
by  a  blind  person  if  the  proposal  is 
judged  to  be  in  the  competitive  range. 

Tne  parties  reached  a  settlement 
agreement  at  the  hearing.  The 
arbitration  panel  adopted  the  agreement 
and  made  it  part  of  the  award  issued  on 
July  18, 1983.  The  settlement  agreement 
provided  that  nine  provisions  would  be 
added  to  a  contract  governing  the 
operation  of  the  cafeteria  at  the  Main 
Post  Office  by  the  SLA.  These 
provisions  included  (1)  staTfing 
requirements  for  the  cafeteria;  (2)  a  two- 
part  survey  conducted  by  tixe  SLA 
among  the  postal  employees  at  the  Main 
Post  Office  to  determine  the  employees' 
desires;  (3)  the  SLA's  efforts  to  charge 
competitive  prices  at  all  times;  (4)  the 
appointment  of  individuals  by  the 
Dayton  Postmaster  and  the  SLA  to 
resolve  any  disputes  between  the  USPS 
and  the  SLA:  (5)  advertising  notices  to 
employees  cbout  the  food  selections 
offered  in  the  cafeteria;  (6)  operation  of 
the  facility  for  one  year  by  the  SLA;  (7) 
a  mutually  agreed  upon  method  of 
processing  and  resolving  employee 
complaints  about  the  cafeteria's  food 
service;  (8)  the  introduction  of  new  food 
items;  and  (9)  the  procedure  for 
processing  the  SLA's  request  for  price 
increases.  Subject  to  these  additions,  the 
contract  was  extended  for  a  one-year 
trial  period  from  the  date  of  the  award. 

Dated:  July  30, 1993. 
Judith  E.  Hramann, 

Assistant  Secretary,  Office  of  Special 
Education  and  RehabUitative  Sen'ices. 
[FR  Doc.  93-18668  Filed  8-4-93;  8:45  am) 
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Arbitration  Panel  Deciaion  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  28, 1980,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
James  Moyfield  v.  Tennessee 
Department  of  Human  Services  (Docket   " 
No.  R-S/78-2).  This  panel  was  convened 
by  the  Secretary'  of  the  thon  U.S. 
Department  of  Health,  Education,  and 
Welfare  pursuant  to  20  U.S.C.  107d-l(a), 
upon  receipt  of  a  complaint  filed  by 
petitioner,  James  Mayfield,  on  April  20, 
1978.  The  Randolph-Sheppard  Act 
creates  a  priority  for  blind  individuals 
to  operate  vending  fiacilities  on  Federal 


convene  an 
the  dispute 
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property.  Under  this  section  of  the 
Randolpb-Sbeppard  Act  (the  Act),  a 
blind  licensee  dissatisHed  with  the 
State's  operation  or  administration  of 
tho  vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  hearing  from  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
deci.sion,  the  licensee  may  complain  to 
the  Secretary,  who  then  is  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow.  U.S.  Department  of 
Eductition.  400  Maryland  Avenue,  SW., 
room  3230,  Switzer  Building. 
Washington.  DC.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

James  Mayfield,  complainant,  is  a 
blind  vendor  licensed  by  the 
respondent,  the  Tennessee  Department 
of  iluman  Services,  the  SLA,  pursuant 
to  the  Randolph-Sheppard  Act,  20 
U.S.a  107  et  seq.  The  SLA,  through  its 
Department  of  Rehabilitation,  operates 
the  Tennessee  Vending  Facility  Program 
for  blind  vendors.  The  purpose  of  the 
program  is  to  establish  and  support 
blind  vendors  operating  vending 
i  .'.nlities  on  Federal  property. 

Mr.  Mayfield  operated  a  vending 
facility  in  Memphis.  Tennessee,  for 
mnr.y  years  at  various  locations.  In 
November  1977  the  SLA  opened  a  new 
vending  facility  at  the  Tennessee  Valley 
Authority  (TVA)  steam  plant  in 
Cumberland,  Tennessee.  Mr.  Mayfield 
bid  for  this  location.  However,  the  SLA 
Bkvaided  the  new  vending  facility  to 
another  licensed  blind  vendor. 

Baced  on  his  assessment  of  the 
relative  qualifications  between  himself 
and  the  successful  bidder,  Mr.  Mayfield 
believed  that  his  rights  under  the 
Randolph-Sheppard  Act  had  been 
denied.  He  requested  and  received  a  full 
evidentiary  hearing  to  contest  the 
selection  process  and  criteria  used  by 
the  SLA  in  making  the  assignment  to  the 
other  blind  vendor.  Having  exhausted 


the  administrative  remedies  to  this 
dispute,  Mr.  Mayfield  demanded  a 
hearing  under  the  arbitration  process  of 
the  Randolph-Sheppard  Act. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
Mr.  Mayfield  in  1978,  the  Secretary  of 
the  then  Department  of  Health, 
Education,  and  Welfare  convened  an 
arbitration  panel  that  conducted  a 
hearing  on  January  23, 1980.  The  central 
issue  was  whether  the  SLA  had  used 
inappropriate  criteria  in  the  selection 
process  and  assignment  of  the  new 
vending  facility  at  the  TVA  steam  plant. 

At  the  January  23rd  hearing,  the 
parties  agreed  to  settle  the  dispute  and 
reached  an  agreement  outlined  in  a 
consent  order.  The  arbitration  panel 
affirmed  and  adopted  the  written 
consent  order  as  the  panel's  final 
decision  and  award. 

The  consent  order  provided  the 
following: 

1.  Mr.  Mayfield  had  first  choice  of  any 
vending  facility  that  became  available 
statewide  from  March  1, 1980,  to  March 
1, 1981. 

(a)  The  SLA  would  give  him  this 
choice  before  it  offered  the  vending 
facility  to  other  program  vendors  or 
before  managers  were  allowed  to  bid  on 
the  facility. 

(b)  Mr.>fayfield  had  30  days  to 
respond  to  the  SLA's  Supervisor  of 
Business  Enterprises  as  to  his  intentions 
to  accept  or  reject  a  facility  offered 
during  the  one-year  period. 

2.  Mr.  Mayfield  could  elect  to  receive 
the  Kingston  vending  facility  whenever 
it  became  available,  in  lieu  of  the  "first 
choice"  option.  If  the  Kingston  vending 
facility  was  not  available  within  the 
one-year  period  (March  1, 1980,  to 
March  1, 1981),  Mr.  Mayfield  was 
assured  this  facility  if  he  forfeited  the 
"first  choice"  option  and  awaited  the 
Kingston  opening. 

3.  Mr.  Mayfield  agreed  to  continue 
operating  his  current  vending  facility  to 
the  best  of  his  ability  and  according  to 
the  rules  and  regulations  of  the 
Tennessee  Business  Enterprises 
Program. 

4.  Mr.  Mayfield  agreed  to  dismiss  any 
claims  against  the  SLA  for 
compensatory  damages  relating  to  this 
dispute  and  for  his  application  for 
appointment  to  the  "TVA  vending 
facility  prior  to  November  1977. 

Dated:  July  30, 1993. 
Judith  E.  Heumann. 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  93-18669  Filed  8-4-93;  8:45  ami 
BIUJNQ  COOC  4000-01  •# 


Arbitration  Panal  Declalcn  Undar  tha 
Randdph-Shappard  Act 

AGENCY:  Department  of  Education. 
ACTKM:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that,  in 
1981,  an  arbitration  panel  rendered  a 
decision  in  the  matter  of  Geraldine 
Jackson  V.  \4assachusens 
(Massachusetts  Commissian  for  the 
Blind)  (Docket  No.  R-S/78-4).  This 
panel  was  convened  by  the  Secretary  of 
the  U.S.  Department  of  Health, 
Education,  and  Welfare  pursuant  to  20 
U.S  C.  107d-l(a),  upon  receipt  of  a 
complaint  filed  by  petitioner,  r-e.-aldine 
Jackson,  in  the  winter  of  1978.  The 
Randolph-Sheppard  Act  creates  a 
priority  for  blind  individuals  to  operate 
vending  facilities  on  Federal  property. 
Under  this  section  of  the  Randolph- 
Sheppard  Act  (the  Act),  a  blind  licensee 
dissatisfied  with  the  State's  operation  or 
administration  of  the  vending  facility 
program  authorized  under  the  Act  may 
request  a  full  evidentiary  hearing  fit>m 
the  State  licensing  agency  (SLA).  If  the 
licensee  is  dissatisfied  with  the  State 
agency's  decision,  the  licensee  may 
complain  to  the  Secretary,  who  then  is 
required  to  convene  an  arbitration  panel 
to  resolve  the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3230,  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 

SUPPLEMENTARY  INFORMATICN:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

The  complainant,  Geraldine  A. 
Jackson,  is  a  blind  vendor  licensed  by 
the  respondent,  the  Massachusetts 
Commission  for  the  Blind,  pursuant  to 
the  Randolph-Sheppard  Act,  20  U.S.C. 
107  et  seq.  The  Commission  is  the  SLA 
responsible  for  tha  operation  of  the 
Massachusetts  vending  stand  program 
for  blind  individuals.  The  purpose  of 
the  program  is  to  establish  and  support 
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blind  vOTidors  operating  vending 
facilities  on  Federal  property. 

Ms.  Jackson  operated  a  vending 
facility  since  April  1972  in  the  lobby  of 
Lemuel  Shattuck  State  Hospital  in 
Massachusetts.  She  originally  sold 
candy  and  gift  items  at  this  facility,  but 
over  the  years  she  e.xpanded  her 
inventory  to  Include  "wet"  and  "dry" 
goods.  She  eventually  added  the  sale  of 
food,  increasing  her  gross  annual  sales 
to  approximateTy  $150,000. 

Ms.  Jackson  had  a  cordial  relationship 
with  the  previous  hospital 
administrators  with  regard  to  her 
vending  facility.  The  new  hospital 
administrator  complained  that  Jackson's 
vending  facility  drew  "vermin."  The 
administrator  made  it  clear  to  Ms. 
Jackson  that  he  did  not  want  her  to  sell 
food  in  the  lobby  vending  fiaciHty.  He 
filed  a  complaint  with  the  SLA  and.  in 
November  1976,  met  with  the  Director 
of  the  Vending  Facilities  Program  at  the 
SLA  to  resolve  this  problem.  The  SLA 
negotiated  an  agreement  with  the 
hospital  administrator  to  place  a  "dry" 
vending  facility  in  the  hospital's  lobby 
and  a  "wet"  vending  facihty  in  the 
hospital's  basement.  Ms.  Jackson  was 
excluded  from  these  negotiations. 

In  March  1977,  Ms.  Jackson  was 
informed  of  the  "two  vending  facilities" 
arrangement.  Concerned  with  the 
impact  that  this  new  arrangement  would 
have  on  her  income,  Ms.  Jackson  bid  for 
a  vending  facility  at  the  John  F. 
Kennedy  Federal  Building.  She  believed 
that  the  aimual  gross  sales  at  the 
Kennedy  facility  would  be  comparable 
to  the  gross  sales  at  the  hospital  facility. 
However,  the  Kennedy  site  was  awarded 
to  another  vendor  with  more  seniority. 

Ms.  Jackson  appealed  the  selection. 
She  asserted  that  she  was  entitled  to 
priority  since  she  would  suffer  severe 
financial  hardship  as  a  result  of  the  SLA 
and  the  administrator's  agreement  to 
make  two  separate  vending  facilities  at 
the  Shattuck  Hospital.  Her  appeal  was 
denied. 

Ms.  Jackson  requested  and  received  a 
fair  hearing  from  the  SLA  on  September 
18, 1978.  Dissatisfied  with  the  results  of 
this  hearing.  Ms.  Jackson  requested  a 
hearing  imder  the  arbitration  process  of 
the  Randolph-Sheppard  Act. 

Arbitration  Panel  Decision! 

Upon  receipt  of  a  complaint  filed  by 
Ms.  Jackson  in  the  Winter  of  1978,  the 
Secretary  of  Health,  Education,  and 
Welfare  convened  an  arbitration  panel 
that  conducted  a  hearing  in  the  Spring 
of  1978.  The  central  issues  were:  (1) 
whether  the  State  policy  that  allows  for 
priority  only  if  a  stand  is  "lost"  to  the 
program  was  in  effect  in  the  Spring  of 
1978.  and.  if  so,  whether  the 
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complainant  was  entitled  to  receive  a 
priority  bid  if  she  claims  that  her  stand 
was  "constructively  lost"  to  the  program 
thrcuj^h  no  fault  of  her  own;  and  (2) 
whether  the  SLA  violated  its  own  policy 
by  excluding  the  complainant  from  its 
n^otiations  with  the  hosoital. 

The  panel  determined  mat  the  SLA's 

olicy  at  the  time  of  tiie  bid  provided 
or  priority  only  if  a  vending  stand  was 
lost  to  the  State  program.  This  policy 
was  contained  in  the  operational 
procedures  and  policies  of  the  Vending 
Facilities  Program  at  the  time  of 
complainant's  bid.  The  panel  further 
determined  that  although  a  blind  vendor 
foresaw  financial  hardships  at  her 
present  facility  through  no  fault  of  her 
own,  she  was  not  entitled  to  a  priority 
bid  under  that  policy. 

The  panel  also  concluded  that  the 
exclusion  of  the  complainant  from 
negotiations  between  the  SLA  and  the 
hospital  administrator  may  have 
violated  45  CFR  1369.36(a)  (now  34  CFR 
395.36(a)).  However,  this  did  not  entitle 
the  complainant  to  a  priority  bid  on 
another  vending  facility  of  equal  gross 
sales. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  July  30, 1993. 
Judith  E.  Heumana, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  93-18670  Filed  8-4-93;  8:45  am] 
BIUMQ  CODE  4000-01-^ 


Arbitration  Panel  Deciaion  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTXm:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
March  2, 1984,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Lester  Davenport  v.  Tennessee 
Department  of  Human  Resources 
(Docket  No.  R-S/82-4).  This  panel  was 
convened  by  the  Secretary  of  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(a),  upon  receipt  of  a 
complaint  filed  by  petitioner,  Lester 
Davenport,  on  April  23.  1982.  The 
Randolph-Sheppard  Act  creates  a 
priority  for  blind  individuals  to  operate 
vending  facilities  on  Federal  property. 
Under  this  section  of  the  Randolph- 
Sheppard  Act  (the  Act),  a  blind  licensee 
dissatisfied  with  the  State's  operation  or 
ad:ninistration  of  the  vending  facility 
program  authorized  under  the  Act  may 
request  a  full  evidentiary  hearing  from 


the  State  licensing  agency  (SL.^).  If  the 
licensee  is  dissatisfied  with  the  State 
agency's  decision,  the  licensee  may 
complain  to  the  Secretary,  who  then  is 
required  to  convene  an  arbitration  panel 
to  resolve  the  dispute. 
FOR  FUR^ER  iNf  ORMATtON  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3230,  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

The  complainant,  Lester  Davenport,  is 
a  blind  vendor  licensed  by  the 
respondent,  the  Tennessee  Department 
of  Human  Services,  the  SLA,  pursuant 
to  the  Randolph-Sheppard  Act,  20 
U.S.C.  107  et  seq.  The  SLA,  through  its 
Division  of  Services  for  the  Blind, 
Tennessee  Business  Enterprise  Program 
(TBE),  operates  Tennessee's  vending 
stand  program  for  blind  individuals. 
The  purpose  of  the  program  is  to 
establish  and  support  blind  vendors 
operating  vending  facilities  on  Federal 
property. 

Mr.  cJavenport  had  managed  the 
vending  facility  at  the  Sequoyah 
Nuclear  Power  Plant  since  May  10, 
1976.  On  October  20, 1981,  TBE  placed 
Mr.  Davenport  on  probation  for  30  days 
after  receiving  continuous  complaints 
from  the  power  plant  employees 
regarding  the  quality  of  the 
merchandise,  uncleanliness,  and 
inadequate  staffing  at  the  Sequoyah 
vending  facility.  Mr.  Davenport's 
probationary  letter  from  TBE  cited  the 
following  reasons  for  probation:  (1) 
Failure  to  provide  "general  cleanliness" 
in  the  vending  facility.  (2)  Failure  to 
adheje  to  the  hours  of  operation 
specified  in  the  rider  to  his  licensing 
agreement.  The  probationary  period  was 
extended  to  December  23, 1981,  when 
Mr.  Davenport  failed  to  comply  with  the 
specified  hoiu^  of  operation. 

Mr.  Davenport  requested  and  received 
a  fair  hearing  on  this  matter  from  the 
SLA  on  March  31, 1982.  Based  on 
findings  from  the  hearing,  the  SLA 
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dismissed  Mr.  Davenport  from  the 
program.  Mr.  Dave.npcrt  requested  a 
hearing  under  the  art)itration  process  of 
the  Randolph-Shepperd  Act. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
Mr.  Davenport  on  April  23, 19&2,  the 
Sacretary  of  Education  convened  an 
arbitration  panel.  A  hearing  was 
conducted,  and  a  decision  was  rendered 
on  March  2, 138-i.  The  central  issue  was 
whether  the  probationary  period  and 
revocation  of  the  complainant's  license 
were  for  good  end  proper  cause. 

The  panel  concluded  that  Mr. 
Davenport  did  not  comply  with  the 
hours  of  operation  provision  in  his 
license  agreement,  However,  the  panel 
decided  that  Mr.  Davenport  should  be 
reinstated  in  the  program,  because  the 
SLA  fQili»d  to  assist  Mr.  Davenport  in 
certain  aspects  of  the  operation  of  the 
vending  facility.  The  panel  also  directed 
the  SLA  to  give  Mr.  Davenport  the  right 
to  first  choice  '-f  any  vending  facihty 
vacancy  that  arose — an  absolute,  one- 
time preference  for  a  period  of  two  years 
fcom  the-ddte  of  tlie  panel's  decision. 
The  SLA  was  ordered  to  notify  Mr. 
Davenport  of  any  vacancies  in  vending 
focil'ties.  NolificatJcn  had  to  be  given  30 
day?  or  more  prior  to  the  SLA  accepting 
c+her  bids  for  the  vacant  facility.  Mr, 
Davenport  had  to  respond  to  the  SLA 
wilhin  30  days  of  notification  to 
exerriie  hi"  right  to  first  choice  of  a 
vacant  facihty;  other.vise,  the  facihty 
would  be  availuble  for  bide  in  tha 
norma'  manner. 

Ths  v'iews  and  opinions  expressed  by 
the  panel  do  not  necesKrily  represent 
the  viervs  and  opinions  of  the  U.S. 
Depar+ment  of  Education. 

Dt'.ed:  July  30, 1393. 
Jud:?h  £.  Ileum  ajm, 
Assistant  Secretary.  Office  of  Special 
Education  and Hehcbilltative  SenJces. 
[FR  Doc.  93-18671  Filed  3  -4-93;  8:45  am] 
BiLUNQ  CODE  4000-01-P 


Arbitration  Pane!  Decision  Under  the 
Randoiph-Sheppard  Act 

AGENCY:  Departrnent  of  Education. 
ACr:CM:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Shappard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
January  11, 1962,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Hershel  Bradford  v.  Department  of 
Rehabilitation  Senrices,  State  of  Illinois 
Vending  Stand  Program  for  the  Blind 
(Docket  No.  R-S/78-3).  This  pansl  was 
convened  by  the  Secretary  cf  the  U.S. 
Department  of  Health,  Education,  and 


Welfare  pursuant  to  20  U.3.C.  107d-l(a), 
upon  receipt  of  a  complaint  filed  by 
petitioner,  Hershel  Bradford,  on  July  27, 
1978.  The  Randolph-Shepperd  Act 
creates  a  priority  for  the  operation  of 
vending  facihfjas  on  Federal  property 
by  blind  individuals.  Under  this  section 
of  the  Randolph-Sbeppard  Act,  a  bUnd 
licensee  dissatisfied  with  the  State's 
operation  or  administration  of  the 
vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  hearing  h-om  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  tlia  State  agency's 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  then  is  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  full  text  cf  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SVV., 
room  3230,  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 

SUPPLEVSNTARY  INFORI^ATION:  Pursuant 
to  the  Pp.iido'ph-Sheppar  J  Act  (20 
U.S.C.  lQ7d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affp-jiting  the  administraiion  of 
vending  facirties  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  backlog  cf  oluer  decisions 
that  had  not  baen  s'j.nimaiized  and 
published  in  the  Federal  Register. 

Background 

Hersh«r!  Bradford,  coiDplainant,  is  a 
blind  vendor  licensed  by  the 
respordent,  the  Illinois  Departnient  of 
Rehcibiiita* "r;:!  Services,  pursuant  to  the 
RanJolph-Sheppard  Art,  20  U.S.C.  107 
et  seq.  The  Department  is  the  State 
licensing  ag3ncy  (SL-M  responsible  fcr 
the  operation  of  the  Illinois  Vending 
Stand  Program  for  the  Blind.  The 
purpose  of  the  program  is  to  establish 
and  support  blind  vendors  operating 
vendir.g  facilities  on  Federa!  property. 

Mr.  Bradford  was  assigned  to  the 
vending  facility  at  the  Chicago  Post 
Office  (U.S.  Fostftl  Senice)  from 
December  1974  until  July  29, 1977,  On 
August  2, 1977,  the  SLA  suspended  Mr. 
Bradford  fi-om  his  duties  for  30  days. 
The  suspension  was  based  on 
allegations  thtt  he  disregarded  financial 
responsibility  and  good  management 
principles  in  the  operation  of  the 
facility.  The  suspen,sion  took  place 
without  a  hearing.  After  the  30-day 
suspension,  the  SLA  reassigned  Mr. 


Bradford  to  the  vending  facility  in  the 
Everett  Dirkson  Federal  Building. 
Mr.  Bradford,  who  had  18  years 
seniority,  requested  and  received  a  full 
evidentiary  hearing  to  contest  the 
allegations  and  the  transfer.  The  hearing 
officer  decided  that  the  suspension  by 
the  SLA  was  improper  and  cleared  Mr. 
Bradford  of  all  charges.  The  hearing 
officer  also  awarded  him  the  first 
available  facility  and  $105  per  week 
reimbursement.  After  this  decision,  Mr. 
Bradford  requested  a  transfer  to  his 
former  facility  at  the  Chicago  Post  Office 
and  compensation  for  lost  earnings  as  a 
rasuh  of  the  transfer.  The  SLA  agreed  to 
the  lost  earnings  compensation,  but  it 
was  unable  to  make  an  immediate 
reassignment  due  to  various 
circumstances.  Dissatisfied  with  this 
response,  Mr.  Bradford  requested  a 
hearing  under  the  arbitration  process  of 
the  Randolph-Sheppard  Act. 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
Mr.  Bradfoid  in  1978,  the  Secretary  of 
Health,  Education,  and  Welfare 
convened  an  arbitration  panel  that 
conducted  a  hearing  on  January  11, 
1982. 

The  case  resulted  in  a  stipulated 
agreement  by  the  parties  resolving  all 
issues.  This  agreement  was  made  a  part 
of  the  award  along  with  other  veihally 
stipulated  facts  and  conclusions. 

The  agreement  providod  that  Mr. 
Bradford  would  accept  a  transfer  back  to 
the  Chicago  Post  Office  facility:  he 
would  operate  in  this  location  in  a 
businesslike'maimer,  subject  to  all 
Federal  and  State  laws  and  regulations; 
the  SLA  would  assist  Mr.  Bradford  in 
pursuing  good  management  goe's  end 
practices  as  required  under  the 
Randclph-Sht?ppard  Act:  and  the  SLA 
would  provide  certain  training 
programs,  especially  in  fiscal 
management.  Mr.  Bradford  also  agreed 
to  waive  all  rights  and  claims  to  any 
previous  payments  and  released  the 
SL^  from  any  liability  related  to  this 
dispute. 

Ddted:  luJy  30. 1993. 
Judith  E.  Heumann, 

Assielant  Secretory,  Office  of  Special 
Education  and  nehakiiitaii^'e  Services. 
(FR  Doc.  93-18672  Filed  8-4-93;  8:45  amj 
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Arbitration  Panel  Dect^ion  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  under  the  Randolph-Sheppard 
Act. 
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SUMMAAV:  Notice  is  hereby  given  that  on 
January  17, 1986,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  The 
Arizona  Department  of  Economic 
Security  V.  United  States  Postal  Service 
(Docket  No.  R-S/85-4).  This  panel  was 
convened  by  the  Secretary  of  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(b),  upon  receipt  of  a 
complaint  filed  by  The  Arizona 
Department  of  Economic  Security  on 
December  19, 1984.  The  Randolph- 
Sheppard  Act  creates  a  priority  for  blind 
individuals  to  operate  vending  facilities 
on  Federal  property.  Under  this  section 
of  the  Randolph-Sheppard  Act  (the  Act), 
the  State  hcensing  agency  (SLA)  may 
file  a  complaint  with  the  Secretary  if  the 
State  licensing  agency  determines  that 
an  agency  managing  or  controlling 
Federal  property  foils  to  comply  with 
the  Act  or  regulations  implementing  the 
Act.  The  Secretary  then  is  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3230,  Switzar  Building. 
Washington.  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 
With  this  synopsis,  the  Department  is 
reducing  a  oacklog  of  older  decisions 
that  had  not  been  summarized  and 
published  in  the  Federal  Register. 

Background 

The  United  States  Postal  Service 
(USPS)  notified  The  Arizona 
Department  of  Economic  Security,  the 
SLA.  of  plans  to  construct  a  General 
Mail  Facility  in  Phoenix,  Arizona.  The 
USPS  planned  to  have  an  employee 
cafeteria  and  at  least  eight  satellite 
vending  locations  within  this  facility. 
Piusuant  to  the  Randolph-Sheppard 
Act,  the  SLA  submitted  a  contract 
proposal  to  operate  the  cafeteria  and  a 
permit  for  the  sateUite  vending 
locations.  USPS  denied  the  SLA's 
permit.  Subsequently,  the  SLA  filed  a 
complaint  with  the  Secretary  pursuant 
to  20  U.S.C.  107d-l(b). 

Arbitration  Panel  Decision 

Upon  receipt  of  a  complaint  filed  by 
The  Arizona  Department  of  Economic 


Security  in  December  1984,  the 
Secretary  of  Education  convened  an 
arbitration  panel  that  scheduled  a 
hearing  on  December  12, 1985.  The 
specific  issues  before  the  panel  were  (1) 
whether  the  USPS  refused  to  recognize 
the  priority  afforded  licensed  blind 
vendors  under  20  U.S.C.  107(a)  and  34 
CFR  395.30;  (2)  whether  the  refusal  to 
grant  permits  constituted  a  limitation  on 
the  placement  or  operation  of  vending 
facilities  under  20  U.S.C.  107(b)  and  34 
CFR  395.30(b);  (3)  whether  the  USPS 
interfered  with  the  selection  of  suitable 
facilities,  contrary  to  20  U.S.C.  107(b) 
and  34  CFR  395.31(c):  and  4)  whether 
the  USPS  failed  to  recognize  the 
requirements  under  20  U.S.C.  107d-3(b) 
and  34  CFR  395.32  to  share  vending 
machine  income  with  a  State  licensing 
agency. 

Prior  to  the  hearing  on  December 
12th,  the  parties  agreed  to  resolve  the 
matter  subject  to  acceptance  and 
confirmation  by  the  arbitration  panel. 
The  panel  accepted  the  agreement  and 
made  the  following  award  on  January 
17, 1986:  (1)  The  existing  contract  for 
the  cafeteria  at  the  Phoenix  General 
Mail  Facility  was  modified  to  extend  the 
contract  from  five  yeara  to  an  indefinite 
period  of  time  for  operation  by  the  SLA. 
(2)  The  contract  was  modified  to  state 
that  neither  the  SLA  nor  its  authorized 
licensee  was  required  to  reimburse  the 
USPS  for  utilities.  (3)  The  amount 
shared  with  the  SLA  under  the  income- 
sharing  provisions  of  the  Act  was 
modified  trom  the  customary  50  percent 
to  40  percent  of  all  income  fiom  the 
nine  satellite  vending  locations  in  the 
General  Mail  Facility. 

The  agreement  did  not  preclude  the 
SLA  from  submitting  a  permit 
application  to  operate  the  satellite 
vending  locations  after  the  effective  date 
of  the  agreement.  If  the  SLA  submits  a 
permit  application,  the  USPS  must 
respond  to  it  within  six  months.  If  the 
USPS  accepts  the  SLA's  permit,  the 
USPS'  acceptance  is  not  effective  until 
three  years  from  the  effective  date  of  the 
agreement.  If  the  USPS  denies  the  SLA's 
permit,  the  SLA  may  appeal  the 
decision  through  the  appeal  process  of 
the  Randolph-Sheppard  Act. 

Dated:  July  30, 1993. 
Judith  E.  Heumann. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  93-18673  Filed  &-4-93:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  JD93-13472T  New  Mexicfr45] 

United  Stataa  Department  of  tha 
interior,  Bureau  of  Land  Management; 
NGPA  NoUca  of  Datarmlnation  by 
Juriadictional  Agency  Deaignating 
Tight  Formation 

July  30. 1993. 

Take  notice  that  on  July  27, 1993.  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Dakota  Formation 
underlying  certain  lands  in  the  Jicarilla 
Area  Basin  Dakota  Pool  in  Rio  Arriba 
County,  New  Mexico,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
6,498  acres,  more  or  less,  consisting  of 
79%  Jicarilla  Apache,  10.5%  State  and 
10.5%  Federal  Lands.  The 
recommended  area  is  described  as 
follows: 

Township  24  North,  Range  5  West 

Sections  5-6:  All 

Township  25  North,  Range  5  West 

Sections  21-22:  S/2 
Sections  27-28:  All 
Sections  31-32:  All 
Sections  33-34:  N/2 

Township  24  North,  Range  6  West 
Sections  1-2:  All 

The  notice  of  determination  also 
contains  BLM's  and  the  State  of  New 
Mexico's  findings  that  the  referenced 
portion  of  the  Dakota  Formation  meets 
the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  IB 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
toil  D.  Cashell. 
Secretary. 

(PR  Doc  93-18642  Mled  8-4-93;  8:45  ami 
BNJJNQ  oooe  snr-ei-ii 
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[Docini  Na  J093-13473T  »tow  M«xlco-46] 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management; 
NGPA  Notice  of  Determination  by 
Jurlsdictionai  Agenqf  Designating 
TIglit  Formation 

July  30. 1993 

Take  notice  that  on  July  27. 1993,  the 
United  States  Department  of  the 
hiterior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Mesaverde  Croup 
underlying  certain  lands  in  the  Wiiliams 
Area  Blanco  Mesaverde  Pool  in  Rio 
Arriba  County.  New  Mexico,  qualihes  as 
a  tight  formation  imder  section  107(b)  of 
the  Natural  Cas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  3,840  acres,  more  or  less, 
consisting  66.6%  Federal,  16.7%  State 
and  16.7%  Fee  Lands.  The 
recommended  area  is  described  as 

Township  26  North,  Range  6  West 

Sections  25-27:  All 
Sections  34-36:  All 

The  notice  of  determination  also 
contains  BLM's  and  the  State  of  New 
Mexico's  findings  that  the  referenced 
portion  of  the  Mesaverde  Group  meets 
the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noith 
Capitol  Street.  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casiiell. 
Secretary. 

(FR  Doc.  93-18643  Filed  8-4-93;  8.45  ami 
MLUNO  CODE  C717-01-U 


(Dociwt  No.  RP86-41-012] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  30. 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (Algonquin)  on 
July  26. 1993.  tendered  for  filing  certain 
revised  tariflf  sheets  to  its  FERC  Gas 
Tariffs.  Second  Revised  and  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2. 

Algonquin  states  that  the  revised  tariff 
sheets  are  submitted  to  comply  with 
ordering  paragraph  (B)  of  the 
Commission's  Jime  24, 1993  Order  in 


Docket  Nos.  RP8&-41-011.  RP87-14- 
011,andRP9O-22-018. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  6, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loic  D.  Cashell. 
Secretary. 

IFR  Doc.  93-18644  Filed  8-4-93;  8:45  am) 
Biumc  CODE  cnr-oi-M 


[DockM  No.  EG93-59-000] 

Blue  Diamond  Power  Partners  LP.; 
Application  For  Commission 
Determination  of  Exempt  Wholesale 
Generator  Statue 

July  30. 1993. 

On  July  23, 1993,  Blue  Diamond 
Power  Partners  L.P.  ("Blue  Diamond") 
191  Main  Street,  Annapolis,  Mar>'land 
21401  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Blue  Diamond  is  developing  and 
plans  to  construct  a  pumped  storage 
hydroelectric  project  of  up  to  200  MW 
(the  "Facility")  to  be  located  near  Las 
Vegas,  Nevada,  that  will  be  owned  and 
operated  by  Blue  Diamond.  All  of  the 
Facility's  electricity  will  be  sold  at 
wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  August  17, 1993  and  must 
be  served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Loia  D.  Cashell, 

Secretary. 

IFR  Doc.  93-18645  Filed  8-4-93;  8:45  am) 

WLUNQ  COOK  •nr-ei-n 

[Doctot  No.  PI.93-2-0021  • 

Prior  Notice  and  Filing  Requirements 
Under  Part  II  of  the  Federal  Power  Act; 
Final  Order 

Issued  July  30, 1993. 

For  the  past  two  years,  in  a  series  of 
orders  commencing  with  Central  Maine 
Power  Company.  56  FERC  1 61,200. 
reh'g  denied.  57  FDRC 1 61,083  (1991) 
[Central  Maine),  the  Commission  has 
addressed  the  prior  notice  and  filing 
obligations  of  public  utilities  under  the 
Federal  Power  Act  (FPA)  to  encourage 
compliance  with  those  obligations.  To 
this  end,  the  Commission  has  clarified 
the  jurisdictional  status  of  certain  types 
of  agreements,  provided  additional 
guidance  as  to  when  it  will  find  "good 
cause"  to  support  waiver  of  notice, 
opened  a  number  of  related  "amnesty 
windows,"  and  imposed  refund 
obligations  in  certain  cases  for  the 
unsupported  and  luiauthorized  late 
filing  of  jurisdictional  agreements. 

In  this  order,  after  approximately  two 
years'  experience,  a  technical 
conference,  and  review  of  numerous 
comments,  we  make  a  number  of 
modifications  to  our  existing  policy  in 
an  effect  to  promote  clarity  and 
consistency,  and  to  balance  respect  for 
the  statutory  requirement  of  prior  notice 
and  filing  with  the  market  realities  of 
the  public  utilities  we  regulate  under 
the  FPA.  These  modifications,  stated 
broadly,  are  as  follows: 

•  The  creation  of  a  new,  final 
amnesty  for  all  agreements  for 
jurisdictional  service,  to  expire  on 
December  31, 1993; 

•  A  different  remedy,  fof  both  cost- 
based  and  market-based  rates,  for  the 
late  filing  of  jurisdictional  rates  and 
agreements  (when  waiver  of  notice  is 
denied): 

•  Clarification  that  contributions-in- 
aid-of-construction  (CL\C)  agreements, 
under  which  payment  and  construction 
were  completed  as  of  August  2, 1991 
(the  date  of  issuance  of  the  first  Central 
Maine  order),  are  "expired"  agreements 
that,  absent  a  pending  complaint,  need 
not  be  filed  with  or  reviewed  by  the 
Commission:  and 

•  Elimination  of  the  "extraordinary 
circumstances"  standard  of  waiver  for 
the  filing  of  service  agreements 
implementing  service  under  filed  tariffs 
of  general  applicability. 
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In  eddHiott,  at  the  request  of  Bumerous 
participants  in  tikis  proceeding,  we 
attach  to  this  order  an  Appenddx  that 
clarifies  the  jurisdictional  status  of,  and 
the  attendent  need  to  file,  vuious  types 
of  agreements  identified  l^  the 
.  participants.  i 

Background  ' 

A.  Central  Maine  and  Subsequent  Cases 

Under  iKtiaa  20S  of  the  FPA,  16 

U.S.C  824d  (1988),  and  the    | 
Commission's  implementing 
regulations,  18  CFR  part  35,  pubUc 
utilities  must  file  rates  and  charges  for 
jurisdictional  service,  and  all  contracts 
and  agreements  relating  to  such  service. 
at  least  60  days  in  advance  of  the 
commencement  of  jurisdictional  service, 
hi  Central  hfaine,  the  Commission  was 
presented  with  the  filing  of  14 
agreements  for  the  short-term  sale  of 
capacity  and  energy  at  market-based 
rates  afier  service  imder  all  of  the 
agreements  had  commenced  and, 
indeed,  terminated.  The  Commission 
accepted  the  14  late-filed  agreements 
and  waived  the  60-day  prior  notice 
requirement,  but  did  so  on  the  condition 
that  Central  Maine  Power  Company 
(Central  Maine]  file  revised  rates 
reflecting  a  100  percent  contribution  to 
the  variable  and  fixed  costs  of  the 
facilities  used  to  provide  service  under 
the  14  agreements. 

In  actmg  on  Central  Maine's 
appUcation,  the  Commission  expressed 
concern  with  the  increasing  nvmiber  of 
rate  filings  made  after  the 
commencement  of  jurisdictional  service. 
The  Commission  took  the  opportimity 
to  announce  a  policy  statement  of 
industry-wide  application  concerning 
implementation  of  the  60-day  prior 
notice  and  filing  requirement  To 
encourage  compliance  with  this 
requirement,  the  Commission 
established  a  general  "amnesty  period," 
which  expired  on  October  7, 1991  (60 
days  after  publication  of  the  Central 
Maine  order  in  the  Federal  Register). 
Ehiring  this  amnesty  period,  utilities 
"transacting  under  existing  agreements" 
not  on  file  with  the  Commission,  in 
violation  of  the  prior  filing  requirement 
of  Part  U  of  the  FPA,  were  afforded  an 
additional  opportujiity  to  file  such 
agreements  for  Commission  review.  Any 
utility  filing  rates  (cost-based  or  market- 
based)  for  ongoing  services  prior  to  the 
close  of  the  amnesty  period,  if  otherwise 
just  and  reasonable,  would  be  entitled  to 
recover  up  to  a  100  percent  contribution 
to  its  variable  and  fixed  costs  of 
providing  service.  However,  any  utility 
filing  ratee  for  onaning  jurisdictional 
service  after  the  cloee  of  the  amnesty 
window  would  be  entitled  to  receive  no 


more  ^n  its  variable  operation  and 
maintenance  (O&M)  expense*  from  the 
date  ef  commencem*nt  of  service  imtil 
the  date  the  Commisaion  accepted  such 
ratee  for  filing.  Any  revenuae  collected 
under  late-filed  agreements  in  exoese  of 
the  amounts  ultimately  allowed  by  the 
Commission  (as  well  as  intereet 
calcnlated  pursuant  to  18  CFR  35.19a) 
would  be  subject  to  refund.  ^ 

In  the  past  two  years,  the  Commission 
has  applied  its  "Central  Maine  policy" 
in  a  number  of  cases  involving  the  late 
filing  of  jurisdictional  agreements  after 
the  comnoencement  of  service.  In 
PacifiCorp  Electric  Operations,  SB  FERC 
1 61,283.  reh'g  denied.  60  FERC 
1 61,292  (1992),  reh'g  pending,  for 
example,  the  Commission  directed  the 
refund  of  certain  revenues  because  of 
the  late  filing  of  a  jurisdictional 
transmission  service  agreement  13  years 
after  the  date  of  commencement  of 
jurisdictional  service,  and  one  day  after 
the  close  of  the  Central  Maine  amnesty 
window.  In  Green  Mountain  Power 
Corp.,  59  FERC  161.291,  reh"g  denied, 
60  FERC  1 61.158,  order  on  compliance 
filing,  61  FERC  1 61.203  (1992),  the 
Commission  directed  the  refund  of 
certain  revenues  because  of  the  late 
filing  of  two  uinit  power  sales 
agreements  and  a  related  capacity 
exchan^  agreement. 

A  series  of  Central  Maine  cases  have 
involved  the  late  filing  of  service 
agreements  implementing  service  under 
filed  tari^  of  general  appUcability 
(which  we  will  refer  to  as  "lunbrella" 
tariff).  The  Commission  initially 
ordered  refunds  to  be  paid  in 
Mississippi  Power  Co.,  58  FERC 
1 61,286,  reh'g  granted,  61  FERC 
1 61,014  (1992),  New  England  Power 
Co..  59  FERC  161,253,  reh'g  granted.  61 
FERC  1 61.015  (1992),  and  Central 
Power  &■  Light  Co.  and  West  Texas 
Utilities  Co..  60  FERC  161,211.  reh'g 
granted,  61  FERC  161,065  (1992).  In 
these  cases,  the  utiUties  claimed  diat 
they  were  providing  service  under 
tariffs  that  already  had  been  filed  with 
and  accepted  by  die  Commission  and 
that,  accordingly,  the  late  filing  of 
service  agreements  indicating  only  the 
names  of  new  customers  taking  service 
under  approved  tariffs  did  not  warrant 
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)  Cantial  Maine  ultimalaiy  fiiad  witb  tiM 
Coounission  •  Mttlamaat  ly—w it  ondar  which  it 
■greed  to  rehind  •pproximataly  tZ.%  miUioo  in 
refunds  to  certain  of  iit  cuitomer*.  On  April  17, 
1992.  the  Commission  isnnd  a  teWei  uidiw 
approving  the  MttlaaMBt  See  CntMf  JUbm*  Fower 
Co..  99  FERC  101.092  (1992).  On  April  27.  1993. 
the  Commisuan  itaoed  an  order  ia  teapooae  to 
additional  arguments  raised  by  Central  Maine, 
declining  Id  leecind  the  seitleBiear  in  whole  or  in 
part  See  CenCiaJ  MtaiiM  i^owm- Ca.  Mrf  Maw 
Bnttund Power Co.t3  FERC  1  Sl.ioa (1993). rah'g 
pending. 


the  harsh  "penalty"  of  refunds 
Recognizing  that  this  matt^  was  not 
entirely  clear  at  the  time  of  issuance  of 
Central  Maine,  the  Commission 
established  an  additional  30-day 
amnesty  period  (which  expired  on 
November  9, 1992)  during  which 
utiUties  could  file  service  agreemoits 
implementing  tariff  service  at 
previously-approved  tariff  rates  to 
particular  customers,  without  risking 
Central  Maine-type  refunds.  See  New 
England  Power  Co..  61  FERC  1 61,015 
(1992);  see  also  New  England  Power  Co.. 
61  FERC  1 61,123  (1992),  reh'g  denied, 
63  FERC  161,108  (1993);  NewEn^nd 
Power  Co.,  62  FERC  161,105,  reh'g 
denied,  63  FERC  1 61,108  (1993).2 

In  another  Une  of  Central  Maine  cases, 
the  Commission  directed  the  payment  of 
refunds  for  the  late  fiUng  of 
jurisdictional  agreements  providing  for 
the  customer  payment  of  contributions- 
in-aid-of-construction  (CIAC 
agreements).  See  Florida  Power  Corp., 
58  FERC  1 61.161.  reh'g  denied,  60 
EERC 1 61,003  (1992);  see  also 
American  Municipal  Power  Ohio.  Inc.  v. 
Ohio  Edison  Co..  57  FERC  1 61.358 
(1991),  reh'g  denied,  58  FERC  1 61.182 
(1992)  (AMP-Oh/o);  Western 
Massachusetts  Electric  Co.,  59  FERC 
1 61,091,  reh'g  denied,  61  FERC 
161,182  (1992).  The  Commission 
explained  that  CIAC  agreements  have 
always  been  considered  jurisdictional 
and  subject  to  the  statutory  requirement 
of  prior  notice  and  filing.  Nevertheless, 
the  Commission  recognized  that  this 
matter  also  was  not  entirely  clear  at  the 
time  the  Central  Maine  amnesty 
window  closed.  Accordingly,  the 
Commission  established  another  30-day 
amnesty  period  (which  expired  on 
November  18, 1902)in  which  to  file  with 
the  Commission  any  unfiled  CIAC 
agreements  under  which  jurisdictional 
service  has  been  provided.  See  Florida 
Power  Corp..  61  FERC  161,063  (1992). 
However,  on  November  16, 1992,  the 
Commission  indefinitely  stayed  the 
close  of  the  amnesty  period  "until  30 
days  after  the  Commission  issues  a 
further  order  addressing  the  merits"  of 
the  QAC  issue.  See  Florida  Power 
Corp.,  61  FERC  161,244  (1992).3 


*  A  more  dauilad  diimwion  at  the  filing  of 
service  apvaBenla  impleoMBting  provisions  at 
nmbwlU  tari&  is  found  in  the  Discussion  section 
of  this  order. 

3  Since  that  time,  the  Conmdssion  hu  issued  a 
number  of  orders  granting  waivar  of  notica  (because 
of  the  ongoing  CenlnW  Main*  "anaiesty"  for  QAC 
agreements)  for  QAC  agreements  Bled  afar  the 
conmencament  of  service,  and  addressing  the 
justness  and  reasonableneas  of  the  rates  charged 
thereun^r.  Sea  AMtama  Fowar  Companf.  e3  FERC 
161.309  (1993):  AppaiacUm  Poimr  Company  93 
FERC  161.131.  ordar  on  latrg.  94  PBK:  16tJ)l2 
(1993):  Western  MatsachusetU  Electric  Company, 
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In  still  other  cases,  the  Commission 
has  refrained  in  particular 
circumstances  from  directing  Central 
Maine  refunds  for  the  late  filing  of 
jurisdictional  rates  and  charges  outside 
Commission-authorized  amnesty 
periods.  Thus,  in  Fale-Safe,  Inc..  59 
FERC 1 61,385  (1992),  the  Commission 
refused  to  apply  its  Central  Maine 
policy  to  the  filing  of  rates  under 
jurisdictional  sales  and  transmission 
agreements  after  the  commencement  of 
service  under  the  agreements,  when  the 
Commission  previously  had  evaluated 
the  rates  and  reviewed  the  operative 
agreements  in  filings  made  by  another 
party  to  the  transaction.  In  PSI  Energy. 
Inc.  63  FERC  161,107  (1993).  reh'g 
pending,  the  Commission  refused  to 
apply  its  remedial  Central  Maine  policy 
because  the  late-filing  utility  was  a  net 
payor  to  non-jurisdictional  entitles 
under  certain  agreements  providing  for 
the  joint  operation  of  a  joint 
transmission  system.  And  in  Barton 
Village,  et  al.  v.  Citizens  Utilities  Co. 
{Barton  Village).  63  FERC  1 61.329 
(1993),  the  Commission  determined  that 
Central  Maine  refunds,  on  account  of  a 
utility's  failure  to  file  certain  agreement 
relating  to  various  services  (which,  the 
Commission  determined,  are 
jurisdictional  services),  were  not 
appropriate  in  light  of  the  utility's  good 
faith  reliance  on  its  discussions  with 
Commission  staff. 

B.  Central  Hudson  and  Subsequent 
Cases 

As  explained  above,  section  205  of  the 
FPA  and  the  Commission's 
implementing  regulations,  18  CFR 
35.3(a)  (1992),  require  that  utilities  file 
rates  for  jurisdictional  service  at  least  60 
days  prior  to  the  commencement  of 
service.  Section  205(d)  of  the  FPA,  16 
U.S.C.  824d(d)  (1988),  and  the 
Commission's  regulations,  18  CFR 
35.11,  also  give  the  Commission  the 
discretion  to  grant  waiver  of  the  60-days 
prior  notice  requirement  for  good  cause 
shown. 

In  Central  Hudson  Gas  6' Electric 
Corp.  et  al..  60  FERC  1 61,106,  reh'g 
denied,  61  FERC  161,089  (1992) 
[Central  Hudson),  the  Commission 
provided  additional  guidance  as  to 
when  it  is  Hkely  to  grant  waiver  of  the 
prior  notice  requirement.  The 
Commission  stated  that  waiver  of  notice 
generally  will  be  appropriate  when  an 
uncontested  filing  has  no  rate  impact  or 
when  a  filing  reduces  rates  or  changes, 
or  wh^n  a  rate  increase  and  its  effective 


63  FERC  1 61,039  (1993).  reh'g  pending.  A  more 
detailed  discussion  of  the  filing  «r>d  iiuisdictional 
status  of  QAC  agreements  is  foand  in  the 
Discussion  section  of,  and  the  Appendix  to,  this 
order. 


date  are  prescribed  by  a  contract  or 
settlement  agreement  on  file  with  the 
Commission.  The  Commission  stressed, 
however,  that  even  in  these 
circumstances  there  is  the  need  for 
utilities  to  make  their  filings  as  soon  as 
possible.  The  Commission  stated  that  in 
other  situations,  such  as  rate  increases 
not  provided  for  in  a  contract  or 
settlement  on  file  with  the  Commission, 
or  new  services  that  will  not  result  in 
rate  decreases  to  customers,  and  that  are 
not  provided  pursuant  to  an  accepted 
contract  or  settlement,  a  strong  showing 
of  good  cause  will  be  required  for 
waiver  of  the  notice  requirement.  The 
Commission  also  stated  that,  absent 
"extraordinary  circumstances,"  the 
Commission  will  not  grant  waiver  of  the 
notice  requirement  when  an  agreement 
for  new  service  is  filed  on  or  after  the 
date  service  has  commenced. 

In  a  number  of  orders  issued  after 
Centra!  Hudson,  the  Commission  has 
denied  waiver  of  notice  for  the  utility's 
failure  to  demonstrate  "extraordinary 
circumstances"  justifying  filing  after  the 
commencement  of  new  service  (not 
provided  pursuant  to  an  accepted 
contract  or  settlement).  See,  e.g..  United 
Illuminating  Co.,  61  FERC  1  61,186 
(1992).  When  waiver  has  been  denied, 
the  Commission  has  applied  its  Central 
Maine  remedy  for  the  period  of  time 
preceding  the  effective  date  of  the  new 
rate  or  service.  In  other  words,  utilities 
failing  to  demonstrate  good  cause  in 
support  of  waiver  of  notice  have  been 
directed  to  refund  all  revenues  received 
under  the  late-filed  agreements  in 
excess  of  their  variable  O&M  costs  until 
60  days  after  the  filing  was  tendered. 

C.  Technical  Conference 

Recognizing  that  considerable 
uncertainty  existed  regarding  the  filing 
obligations  of  utilities  under  the  FPA 
and,  specifically,  compliance  with  the 
Commission's  Central  Maine  and 
Central  Hudson  policies,  the 
Commission,  on  December  9, 1992, 
issued  an  order  in  this  proceeding.  That 
order  scheduled  a  technical  conference 
for  January  28, 1993  (Technical 
Conference),  and  requested  comments 
on  a  number  of  related  issues.  See  Prior 
Notice  and  Filing  Requirements  Under 
Part  II  of  the  Federal  Power  Act,  57  FR 
59338  (Decemberis,  1992). 

The  Commission  directed  that 
participants  refrain  from  commenting 
on  specific  requests  for  Commission 
action  in  ongoing  proceedings. 
However,  the  Commission  encouraged 
comments  of  general  applicability,  and 
suggested  that  the  comments  include, 
but  not  be  limited  to,  discussion  of  the 
following  issues:  (1)  How  extensive  a 
search  for  unfiled  jurisdictional 


agreements  should  be  required,  and  how 
biudensome  this  search  obligation 
would  be;  (2)  whether  expired 
agreements  need  to  be  filed;  (3)  how  to 
handle  uncertainty  as  to  the 
jurisdictional  status  of  imfiled 
agreements,  and  how  much,  if  any. 
reliability  to  attach  to  informal  advice 
from  Commission  Staff;  (4)  how 
expansively  to  apply  the  amnesty 
windows  for  service  agreements  and 
QAC  agreements;  (5)  whether  there  had 
been  sufficient  time  to  comply  with 
filing  obligations  under  the  remedial 
Central  Main  policy;  and  (6)  whether 
the  Central  Hudson  "extraordinary 
circumstances"  test  is  detrimental  to 
short-term  economy  transactions.  In 
addition,  interested  persons  were 
invited  to  file  requests  to  participate  in 
the  Technical  Conference,  and  those 
with  similar  positions  were  encouraged 
to  file  joint  requests  for  participation. 

Twenty-six  entities  filed  comments 
(Initial  Comments).  Many  argued  that 
the  various  Central  Maine 
pronouncements  have  generated 
considerable  uncertainty,  and  that  the 
Commission  should  issue  a  rule  or 
policy  statement  a  specifying  or 
otherwise  delineating  which  principles 
are  to  be  followed  in  determining  which 
transactions  are  jurisdictional.  Many  of 
the  Initial  Comments  proposed  that, 
after  such  delineation  is  made,  the 
Commission  establish  a  new,  general 
amnesty  period  covering  all 
jurisdictional  transactions.  Various 
proposals  were  made  for  reliance  on 
Staff  advice  for  future  jurisdictional 
questions.  Numerous  comments  argued 
that  the  Commission  should  not  require 
terminated  or  expired  agreements  to  be 
filed  (except  in  the  case  of  agreements 
that  are  the  subject  of  customer 
complaints).  Some  of  the  participants 
proposed  that  searches  of  even  active 
agreements  be  limited  to  a  fixed  number 
of  years. 

A  number  of  the  Initial  Comments 
raised  specific  jurisdictional  issues,  and 
requested  that  the  Commission  make 
particular  pronouncements  on  those 
questions.  There  were  also  complaints 
about  the  Central  Maine  (variable  O&M) 
remedy,  with  utility  groups  arguing  that 
it  amounted  to  an  im{>ermissible 
"penalty,"  and  customer  representatives 
maintaining  that  it  did  not  go  far  enough 
to  prevent  abuses  in  the  future. 

Finally,  there  was  considerable 
opposition  to  the  Central  Hudson 
"extraordinary  circumstances"  standard 
for  waiver  of  notice  for  agreements  for 
new  service  (not  provided  pursuant  to 
an  accepted  contract  or  settlement). 
Many  participants  maintained  that  this 
restrictive  standard  has  the  effect  of 
stifling  short-term  economy 
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tiansactioitt,  paoalizoB  utilities  for 
accommodatiTig  requssts  for  service 
made  on  short  notice,  and  disadvantages 
utilitiss  in  the  competitive  market. 
While  umbrella  agreements  could  cover 
most  of  these  arrangements,  some 
commanters  noted  that  such  agreements 
cannot  be  designed  to  cover  all  potential 
transactions  with  all  potentid 
customers. 

The  Commission  held  the  Technical 
Conference  on  January  28.  1993.  The 
participants  discussed  many  of  the  same 
issues  addressed  in  the  Initial 
Conunents.  In  particular,  they  stressed 
that  the  industry  has  "gotten  the 
message"  the  Commission  sent  in 
Central  Maine  and  subsequent  cases, 
and  fully  desires  to  be  in  compliance 
with  the  FPA  and  the  Commission's 
implementing  regulations.  Many  of  the 
participants  expressed  concern  over 
potential  refund  liability  for  unfiled 
agreements  for  jurisdictional  service 
that  had  expired  or  terminated.  Another 
topic  of  concern  was  how  to  handle 
particular  jurisdictional  questions  and 
whether  these  speciHc  determinations 
would  be  better  addressed  through  the 
Commission  s  Office  of  General  Counsel 
(CXX)  or  Ofnce  of  Electric  Power 
Regulation  (OEFR). 

Signifkant  d^iciiisfon  at  tht 
Technics!  Conference  fbcussed  on  the 
Commission's  Central  Hudson  rulings, 
with  particular  errphasis  on  how  to 
structuTB  umbrella  tariffs,  how  to  deal 
with  transactions  occurring  under  them 
on  short  notice,  and  how  to  handle 
exceptions.  .Many  participants 
expressed  the  hope  that,  in  cases  where 
an  umbreHs  tariff  is  on  file,  the 
Commissior.  would  relax  its  standards 
for  finding  good  cause  in  certain 
circumstances  for  the  late  filing  of 
service  agreements  implementing  tariff 
service  and  ngraenients  for  other  t)rpes 
of  short-terrr.  or  economy  services  not 
covered  by  -Jiat  tariff.  In  this  context, 
concern  was  raised  over  how  to  speed 
the  filing  s>"rtein  at  the  Commission, 
and  electron.c  filings  were  proposed  in 
certain  cirD.:msTanr.as.  j 

At  theTec."jiiCai  Conferenct, 
participants  were  requested  to  submit 
comments  to  the  Commission  on  any  of 
these  topics  cy  March  1, 1993, 

D.  Initial  Order  end  Supplemental 
Comments 

As  a  result  of  discussion  at  the 
Technical  Conference,  it  became 
apparent  that  the  industry  was  not 
entirely  clear  on  the  Commission's 
f>oUqr  rsganling  the  filing  of  expired  or 
terminated  agreements,  and  that  this 
was  creatiag  contidwable  financial 


uncertainly.*  Consequently,  on  February 
10,  1993.  the  Commisaioo  iaaued  in  this 
proceeding  an  "Initial  Post-Technical 
Conference  Order  on  the  Filing  of 
Expired  Agreements."  Prior  Notice  and 
Filing  Requirements  Under  Part  U  of  the 
Federal  Power  Act.  62  FERC  1  61,128 
(1993).  The  Commission  explained  that, 
in  most  instances,  no  significant 
regulatory  purpose  would  be  furthered 
by  the  utility  obligations  to  file,  and  the 
Commission  obligation  to  review, 
agreements  involving  consensual 
jurisdictional  transactions  that 
commenced  and  expired  prior  to  the 
issuance  of  the  Central  Maine  order  on 
August  2. 1991.  The  Commission 
explained  further  that  its  ability  to 
review  the  justness  and  reasonableness 
of  rates,  terms,  and  conditions  of 
services  that  have  terminated 
necessarily  is  limited,  and  that  it  is  not 
in  the  public  interest  to  subject  public 
utilities  to  the  financial  uncertainly 
created  by  the  potentially  large  refund 
liability  associated  with  unfiled 
agreements  that  may  date  as  far  back  as 
the  1935  enactment  of  the  FPA. 

Accordingly,  the  Commission 
expressly  declared  that  executed 
agreements  uiwier  which  jurisdictional 
service  expired  prior  to  August  2.  1991, 
and  as  to  which  a  complaint  had  not  yet 
been  received,  need  not  be  filed  with  or 
reviewed  by  the  Commission. 
Nonetheless,  the  Commission 
emphasized  that  this  action  should  not 
be  construed  as  countenancing  the  late 
filing  (or  non-filing)  of  rates,  charges, 
and  related  agreements  for  jurisdictional 
service. 

In  response  to  the  suggestion  at  the 
Technical  Conference,  twenty  entities 
filed  comments  (Supplemental 
Comments),  on  or  about  March  1. 1993. 
In  this  set  of  comments  as  well,  many 
participants  continued  to  argue  that  the 
Commission  should  now  grant  an 
additional,  unconditional  amnesty 
period  for  all  unfiled  agreements  for 
jurisdictional  service.  Again,  some 
commenters  maintained  that  a  formal 
rulemaking  is  necessary  to  clarify  what 
types  of  agreements  are  jurisdictional 
and  must  be  filed  for  Commission 
review.  Some  of  the  commenters  again 
raised  particular  jurisdictional 
questions;  some  argued  that  the 
Commission  should  delegate  authority 
to  resolve  jurisdictional  issues  to  its 
Staff.  Many  of  the  commenters 
continued  to  raise  complaints  about  the 
perceived  excessiveness  of  the  Central 
Maine  (variable  O&M]  remedy.  Many 
discussed  the  practical  implementation 


of  umbrella  tariffs.  In  that  context,  oa 

well  as  more  generally,  the  commanters 
discussed  what  should  constitute  good 
cause  for  waiver  of  the  prior  notice 
requirement  for  the  fiUng  of  different 
types  of  jurisdictional  agreements. 
Finally,  some  of  the  supplemental 
Comments  suggested  ways  to  speed 
filings  with  the  Commission  throu^ 
electronic  or  other  means. 

On  March  4,  1993.  Gulf  States 
Utilities  Company  (Gulf  States)  filed  in 
this  proceeding  a  motion  for 
clarification  or.  alternatively,  an 
application  for  rehearing  of  the  Initial 
Order.  On  March  10,  1993, 
Southwestern  Public  Service  Company 
(Southwestern)  filed  an  answer  in 
support  of  "certain"  requests  for 
clarification  or.  altemativaly.  an 
application  for  rehearing  of  the  Initial 
Order.  On  March  12. 1993.  Citizens 
Utilities  Company  (Citizens)  filed  a 
request  for  rehearing  and  clarification  of 
the  Initial  Order. 

The  pleadings  filed  by  Gulf  States  ai>d 
Southwestern  concern:  (1)  Whether  the 
November  16,  1992  stay  of  the  close  of 
the  amnesty  period  for  the  filing  of 
CIAC  agreements  [see  supra  page  4)  was 
lifted  by  the  Commission  action  in  the 
Initial  Order;  (2)  whether  the  exemption 
for  expired  agreements  applies  to  CIAC 
agreements  under  which  construction 
and  payment  were  completed  prior  to 
August  2, 1991  (the  date  of  issuance  of 
the  original  Central  Maine  order),  even 
though  the  facilities  may  still  be  in 
service;  and  (3)  whether  jurisdiction 
Over  CIAC  agreements  should  only  be 
asserted  prospectively.  Citizens  argues 
that  the  Initial  Order  unfairly  singled 
out  Citizens  by  creating  the  exception 
for  cases  involving  a  pending  complaint 
concerning  Central  Maine  and  related 
notice  and  filing  issues.  Citizens  notes 
that,  at  the  time  of  filing  of  its  rehearing, 
it  was  the  utility  respondent  to  the  only 
such  complaint  on  file  with  the 
Commission  (fifed  by  the  Vermont 
Villages'  in  Docket  No.  EL92-33-000). 
Citizens  also  questions  whether  it  alone 
should  have  a  continuing  obligation  to 
file  expired  agreements." 

On  June  18,  1993,  EEI  filed  a  second 
set  of  Supplemental  Comments  and 


UMI 


«The  was  tnM  dMpils  the  (act  lh«t  Iha  original 
Central  K4aine  onin  itself  has  applied  to  utilities 
that  ware  "transacting  under  existing  agreements.' 


>The  VannonI  Villages  consis!  of  Barton  Village, 
Inc..  the  Village  of  Enosburg  Falls  Water  »  Light 
Departn^ent.  the  Village  of  Orieans.  md  tbe  Village 
of  Swanton.  VerxnoiU. 

•  On  Funa  23, 1993,  the  Coouniision  issued  an 
order  on  the  Vermont  Villages'  complaint.  See 
Barton  Village,  el  al.  v.  Citizens  Utilities  Co.,  S3 
FERC  t81.329  (1993).  The  Commission  granted  the 
complaint  to  the  exlsjii  it  found  that  the  agreements 
at  issue  provide  for  jurisdictional  service  and. 
accordingly,  must  be  filed  with  and  reviewed  hy 
Commisaioa.  The  Commission  denied  the 
complaint  to  the  extent  it  found  that  Central  Maine 
refunds  on  account  of  Citiaens'  late  filing  were  not 
appropriate  in  tlie  drcumatancaa  presented 
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requests  for  expedited  cansideration. 
EEI  urgBB  the  Commission  to  expedite 
its  consideration  of  the  issues  presented 
in  tiiia  docket  and  to  avoid  resolving 
such  issues  in  individual  proceedings 
without  consideration  of  the 
considerable  record  developed  here.  In 
particuJaf,  EEI  argues  that  contractors 
involving  the  construction  of 
jurisdictional  facilides,  regardless  of 
whether  the  customer  pays  in  one  lump 
sura  or  over  a  period  of  time,  should  be 
considered  CIAC  agreements  entitled  to 
amnesty. 

Diaeiusioa 

A.  New  Amnesty  Period 

Public  utilities  and  their  customers 
now  inform  us  that  our  efforts  at 
providing  further  guidance  as  to  the 
filing  obligations  of  public  utilities 
under  Part  II  of  the  FPA  have  not  been 
successful.  Indeed,  several  participants 
suggest  that  the  filing  obligations  of 
public  utilities  are  less  clear  now  than 
they  were  prior  to  issuance  of  the 
original  Central  Maine  order.  In 
particular,  the  utility  industry  remains 
unclear  as  to  whethw  various  types  of 
agreemfflits  need  to  be  filed  for 
Commission  reviaw  because  of  the 
uncertain  jurisdictional  status  of 
particular  types  of  agreements.  This 
problem  is  exacerbated,  we  are  fold,  by 
the  increasingly  large  number  of 
amnesty  periods  and  Centra!  Maine 
exceptions  announced  by  the 
Commission  which,  collectively,  serve 
to  undermine  the  clarity  and  uniformity 
that  is.  after  all.  the  goal  of  this  generic 
proceeding. 

We  agree  that  the  current  framework, 
with  its  numerous  "amnesties"  and 
"exceptions."  is,  from  the  utihty  and 
customer  perspective,  difficult  to 
understand;  from  the  Commission 
perspective,  it  is  difficult  to  administer. 
It  certainly  is  not  our  intention  to 
promote  a  pohcy  that,  as  some 
participants  suggest,  imposes  a 
regulatory  minefield  for  the  unwar>-  and 
creates  business  opportunities  for  the 
legally  clever.  Therefore,  we  will 
simplify  the  process  and  provide  a  more 
comprehensive,  unified  framework. 
This  revised  structure  consists  of  several 
components:  (1)  Increased  guidance  as 
to  the  jurisdictional  status  of  various 
types  of  rates,  charges,  and  related 
agreements  that  may  have  to  be  filed  for 
Commission  review;  (2)  a  consolidation 
of  the  various  amnesties  and  exceptions 
into  one  comprehensive,  easy  to 
understand,  final  general  amnesty 
period;  and  (3)  a  relaxing  of  the 
standard*  fbr  waiverof  notice  fbr  the  late 
filing  of  certain  types  of  agreements. 


To  this  end,  we  attach  to  this  order  an 
Appendix  that  responds  to  the 
jurisdictional  inquiries  of  the 
participants  filing  comments  and 
participating  in  the  Technical 
Conference  in  this  proceeding.  In  the 
Appendix,  we  answer  the  particular 
jurisdictional  questions  that  have  been 
identified  by  the  participants.  In 
addition,  we  also  discu.ss  the  legal 
framework  under  the  FPA,  and  the 
general  criteria  we  use  in  making  these 
jurisdictional  determinations.  Our  hope 
is  that  this  analysis  will  assist  utilities 
in  searching  their  files  for  agreements 
that  now  need  to  be  filed  for 
Commission  review,  as  well  as  in 
assessing  the  jurisdictional  status  of  any 
current  or  futxire  transactions  of  which 
we  have  not  yet  been  apprised. 

By  necessity,  the  jurisdictional 
guidance  provided  is  general,  rather 
than  case-specific;  it  cannot  begin  to 
cover  all  of  the  possible  twists  and 
factual  variations  that  may  impact  on 
the  jurisdictional  status  of  any  one 
particular  transaction.  To  the  extent  a 
utility  remains  uncertain,  even  after 
consultine  this  order  and  the  Appendix, 
as  to  its  obligation  to  file  rates  and 
charges  for  a  particular  transaction  or 
type  of  transaction,  it  should  assume  the 
initiative  to  seek  a  specific  ruling.  The 
easiest  and  most  efficient  way  to  do  this 
is  to  file  the  agreement  pursuant  to  part 
35  of  the  Commission's  regulations,  18 
CFR  part  35,  and  simultaneously  request 
the  Commission  to  disclaim 
jurisdiction.  A  utility  could  also  file  a 
petition  for  a  declaratory  order  (see  18 
CFR  385.207(a)(2))  or  an  application  for 
a  written  interpretation  by  the  Office  of 
the  General  Counsel  (see  CFR 
388.104(a).  (c)).:' 

In  light  of  the  additional  jurisdictional 
guidance  we  are  new  providing, 
regarding  the  filing  obligations  of  public 
utilities  under  the  FPA.  we  see  no 
excuse  for  failing  to  file  all  agreements 
under  which  jurisdictional  service  is 
being  provided. 

Accordingly,  we  will  now  establish  an 
additional,  but  final,  general  amnesty 
period.  This  amnesty  period  will  clo.se 
on  December  31. 1993.  Any  existing 
agreements  which  are  jurisdictional 
under  the  criteria  we  lay  out  in  the 
Appendix,  as  well  as  agreements  which 
we  have  in  the  past  determined  to  be 
jurisdictional,  including  those  of  the 


'  Seclion  198.104(a)  providps  in  part  thai 
"jolpinions  exp.-essBd  by  the  staff  do  not  represent 
the  cfTiciai  vitnn  of  the  Ccmmission.  but  are 
designed  to  aid  the  public  and  tacihtate  the 
accomphshment  of  ihe  Commiuion's  hinctions." 
At  this  time,  we  decline  to  adopt  the  suggestion  of 
certain  participants  to  designate  any  particular  staff 
person  as  a  contact  person  for  the  utility  industry 
to  direct  questions  about  the  jurisdictional  status  of 
certain  typos  of  agreements. 


type  addressed  in  the  cases  following 
Central  Maine,  should  be  filed  during 
this  period  to  obtain  the  amnesty. 

This  general  amnesty  has  several       * 
specific  features: 

•  The  February  10, 1993  "Initial 
Order"  in  this  proceeding  remains  intact 
(with  the  additional  clarification  for 
CIAC  agreements  provided  below). 
Thus,  consensual  agreements  under 
which  jurisdictional  service  terminated 
prior  to  August  2.  1991  (the  date  of 
issuance  of  the  original  Central  Maine 
order)  need  not  be  filed  with  the 
Commission  unless  they  are  the  subject 
of  a  customer  complaint  filed  as  of 
February  10.  1993. 

•  Ail  agreements  under  which 
jurisdictional  service  was  being 
provided  at  any  time  between  August  2, 
1991  and  the  date  of  issuance  of  this 
order  must  now  be  filed  for  Commission 
review  under  this  amnesty.  Filing  is 
mandatory,  regardless  of  the  directions 
contained  in  earlier  amnesties  or 
exceptions. 

•  If  an  agreement  under  which 
jurisdictional  service  was  being 
provided  (whether  for  cost-based  or    " 
market-based  rates)  at  any  time  between 
August  2.  1991  and  the  date  of  this 
order  is  filed  with  the  Commission  by 
December  31.  1993.  or  already  has  been 
filed  (but  not  yet  accepted),  than  waiver 
of  notice  will  be  granted  and    Central 
Maine  refunds  for  late  filing  will  not  be 
ordered.  Such  an  agreement  is  still 
subject  to  examination  (and  possible 
refunds)  to  determine  whether  the  rates 
charged  are  just  and  reasonable  under 
the  FPA. 

•  If  an  agreement  under  which 
jurisdictional  service  was  being 
provided  at  any  time  on  or  after  August 
2T1991  already  has  been  accepted  for 
filing,  and  the  Commission  already  has 
ordered  modification  and  "Central 
Maine"  refunds  for  its  late  filing,  the 
Commission  will,  in  the  near  future, 
issue  a  supplemental  order  granting 
waiver  of  notice  and  rescinding  the 
refund  obligation.  If  the  Commission 
has  deferred  judgment  on  the  'question 
of  modification  and  refunds  for  the  late 
filing  of  such  an  agreement,  the 
Commission  similarly  will  issue  a 
supplemental  order  granting  waiver  and 
accepting  the  agreement  wiUiout 
modification  or  "Central  Maine" 
refunds." 


"  We  understand  that  a  considerable  .numbar  of 
pending  cases  are  affected  by  this  disposition.  In 
iniliatihg  this  proceeding,  we  asked  partiupants  to 
refrain'from  commenting  on  the  specific  facts  and 
circumstances  of  specific  cases  involving  the  late 
filing  of  rales  for  lurisdictional  tramactioos.  57  FR 
59340  (December  IS.  1992)  We  again  ask  utilities 
and  their  customers  to  refrain  from  raising  specific 

CoMuuMd 
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•  Agreements  iinder  which 
jurisdictional  service  has  not        ; 
commenced  as  of  the  date  of  this  Order, 
if  filed  less  than  60  days  in  advance  of 
the  commencement  of  (or  proposed 
effective  date  for)  service,  will  continue 
to  require  waiver  of  notice.  Waiver 
decisions  will  continue  to  based  on  the 
standards  articulated  in  Central 
Hudson,  as  clarified  below  in  this  order. 

•  Remedies  for  violations  of  the  prior 
notice  and  filing  requirement,  in  the 
event  waiver  is  not  granted,  are 
discussed  below. 

No  further  amnesties  will  be 
provided.  In  our  judgment,  this  amnesty 
is  long  enough  (through  December  31, 
1993),  and  our  instruction  clear  enough, 
to  ensure  that  public  utilities  have 
sufficient  time  and  abiUty  to  review  this 
order  and  Appendix,  to  search  their 
files,  to  consult  with  appropriate 
personnel,  to  make  necessary  inquiries 
with  the  Commission,  and  to  prepare 
filings.  If  still  unsure,  utilities  should 
take  the  precaution  to  file  all 
questionable  agreements  as  soon  as 
possible  (but,  in  no  event,  later  than 
December  31, 1993). 

In  sum.  all  public  utihties  must  have 
on  file,  by  December  31, 1993,  all 
agreements  under  which  they  provided 
jurisdictional  services  as  of  the  August 
2, 1991  issuance  of  the  original  Central 
Maine  ordw  or  at  any  time  thereafter  up 
to  the  date  of  issuance  of  this  order. 

B.  Future  Violations 

In  the  many  actions  taken  by  the 
Commission  since  issuance  of  the  first 
Central  Maine  order,  the  Commission 
has  attempted  to  convey  to  the  electric 
utility  industry  the  seriousness  with 
which  it  viewed  failures  to  comply  with 
the  prior  notice  and  filing  requirement 
contained  in  the  EPA.  Below,  we  clarify 
our  remedial  policy  to  be  applied  in  the 
event  rates  or  charges  for  jurisdictional 
service,  or  contracts  affecting  or  relating 
to  such  service,  are  not  filed  with  the 
Commission  at  least  60  days  prior  to  the 
commencement  or  proposed  effective 
date  of  jurisdictional  service,  and 
waiver  of  notice  is  not  granted. 

Many  objections  have  been  raised  in 
the  Initial  and  Supplemental  Comments 
and  at  the  Technical  Conference  to  the 
remedy  set  out  in  Central  Maine, 
permitting  the  recovery  of  only  variable 
O&M  expenses,  where  filings  are  not 
made  on  time  and  waiver  is  denied. 
Some  argue  that,  because  the  variable 
O&M  remedy  is  tied  to  the  contribution 
to  fixed  costs  in  the  rate,  this  remedy  is 
not  commensurate  with  the  degree  of 
non-compliance.  They  conclude  that  the 


variable  O&M  remedy,  applicable  in  all 
cases  of  non-compliance,  leads  to 
inequitable  results.  Others  point  out  that 
the  FPA  currently  provides  various 
penalties  for  a  "willful"  violation  of  that 
statute  {i.e.,  willhil  failure  to  file  a  rate 
at  least  60  days  in  advance  of  the 
commencement  of  service)  in  sections 
314  to  316  of  the  FPA,  16  U.S.C.  825m- 
8250.  They  argue,  as  a  result,  that  any 
further  penalty  is  unnecessary.  They 
also  allege  that  the  refund  obligation  is 
essentially  a  prohibited  civil  penalty; 
still  others  maintain  that  the  remedy  is 
unconstitutional  because  it  amounts  to 
a  confiscatory  taking. 

Some  commenters  argue  that  the  FPA 
does  not  distinguish  between  a  filing 
which  is  timely  and  a  filing  which  is 
untimely,  but  rather  merely  mandates 
that  all  rates  filed  be  just  and 
reasonable.  They  argue  that  the 
Commission  cannot  make  a  generic 
determination  that  variable  O&M 
recovery  is  just  and  reasonable  in  all 
cases,  but  must  engage  in  a  case-specific 
analysis  of  each  proposed  rate  and  each 
proposed  remedy  to  ensure  that  each  is 
just  and  reasonable.  Some  claim  Jhat  the 
requirement  that  rates  be  non- 
confiscatory must  be  balanced  only 
against  the  consumer  interest  against 
exorbitant  rates;  i.e.,  any  attempt  to 
deter  future  violations  cannot  justify 
lowering  a  particular  rate  below  the 
zone  of  reasonableness. 

A  related  argument  raised  is  that, 
especially  in  cases  where  the  customer 
has  actual  notice  of  and  agrees  to  the 
late  filed  rate,  the  customer  receives  a 
windfall  in  the  event  of  a  refund. 
Moreover,  the  utility  presumably  has 
already  credited  revenues  from  unfiled 
agreements  into  rate  base  or  cost  of 
service,  reducing  customer  costs  rather 
than  itself  receiving  financial  gain. 
Finally,  it  is  proposed  that  the 
Commission  create  a  "late  filing  fee"  of 
$10,000  or  some  other  amount,  which 
would  apply  to  all  untimely  filings, 
regardless  of  the  length  of  the  violation 
or  the  dollar  amounts  involved  in  the 
underlying  transaction. 

We  will  not  now  engage  in  a  detailed 
discussion  of  each  of  the  points  raised 
on  this  matter.  Some  of  the  legal 
arguments  raised,  in  an  appropriate 
context,  may  have  some  merit.  As  a 
matter  of  policy,  however,  we  now 
believe  that  the  "Central  Maine" 
variable  O&M  remedy  for  violations  of 
the  prior  notice  and  filing  requirement 
should  be  modified.  The  remedy  can 
have  harsh  effects,  amounting  in  some 
cases  to  millions  of  dollars,  as  to  rates 
to  which  customers  have  consented  and 


which  we  may  have  found  to  be  just  and 
reasonable  had  they  been  filed  timely." 

Accordingly,  we  will  lessen  the 
severity  of  our  refund  policy.  If  a  utiUty 
files  an  otherwise  just  and  reasonable 
cost-based  rate  after  new  service  has 
commenced,  or  if  waiver  is  denied  and 
the  proposed  rate  goes  into  effect  after 
service  has  commenced,!"  we  will 
require  the  utility  to  refund  to  its 
customers  the  time  value  of  the 
revenues  collected,  calculated  pursuant 
to  §  35.19a  of  our  regulations  (18  CFR 
35.19a),  for  the  entire  period  that  the 
rate  was  collected  without  Commission 
authorization."  For  example,  if  a  utility 
began  jurisdictional  service  on  March  1, 

1993,  and  does  not  file  the  proposed 
rate  for  such  service  vmtil  January  1, 
1994  (one  day  after  that  close  of  the 
general  amnesty  period),  the  utility  will 
be  required  to  refiind  the  time  value  of 
the  revenues  collected  for  a  one-year 
period:  The  ten  months  the  rates  were 
collected  prior  to  filing,  plus  an 
additional  60  days  to  account  for  the 
prior  notice  requirement.'*  Or  if  a  rate 
for  new  ser\'ice  is  filed  on  January  1, 

1994,  service  at  that  rate  is  scheduled  to 
commence  on  February  1. 1994,  and 
waiver  of  notice  (necessary  because  less 
than  60  days'  advance  notice  is 
provided)  is  denied,  refunds  will  be  the 
time  value  of  the  revenues  received  for 
the  one-month  period  from  February  1. 
1994  to  March  1, 1994  (when  the  rate 
became  effective). 

We  will  implement  a  similar  remedy 
for  the  unauthorized  late  filing  of 
market-based  rates.  If  a  utility  files  a 
market-based  rate  less  than  60  days 
prior  to  the  proposed  effective  date  of 
new  service,"  and  waiver  is  denied,  we 


UMI 


concerns  about  pending  cases  until  we  hdve  applied 
this  general  amnesty  in  supplemenlal  orders. 


•There  are  two  factors  which  go  into  cost-based 
ratos.  fixed  costs  and  variable  costs.  Different 
proportions  of  the  total  costs  of  any  particular 
transaction  can  be  associated  with  either  "fixed"  or 
"variable"  costs.  This  can  iead  to  widely  different 
refund  obligations  for  any  tv»f0  transactions,  even 
where  the  failures  to  file  are  for  a  similar  duration. 

However,  the  Commission  must  also  take  into 
account  the  fact  that,  in  addition  to  violating  the 
FPA  and  our  implementing  regulations,  the  failure 
to  file  a  rate  in  a  timely  manner  undermines  the 
right  of  a  utility's  customers  to  protection  from 
excessive  rates.  Moreover,  the  passage  of  time 
makes  if  often  difficult  (and  particularly  so  in  the 
case  of  a  market-based  rate)  to  determine  accurately 
the  justness  and  reasonableness  of  a  rate  which  is 
not  timely  filed.  Thus,  true  rale  protection  for 
customers  in  cases  of  untimely  flings  may  be 
impossible. 

>oSeei,i/'fr  note  13. 

>i  Such  refinds  will  be  in  addition  to  any  refunds 
which  may  be  required  because  the  proposed  rate 
is  not  found  to  be  just  and  reasonable. 

<2  If  this  rate,  if  otherwise  just  and  reasonable,  is 
filed  one  day  earlier  (on  December  31,  1993),  it  will, 
by  virtue  of  filing  within  the  general  amnesty 
announced  above,  not  be  subject  lo  refund  because 
of  late  filing. 

i>For  rate  increases  undn  existing  rates,  the 
Commission  will  continue  to  order  refunds,  with 
interest,  back  to  the  last  clean  rate. 
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will  requira  the  utility  to  CBftmd  to  its 
cuatonatftthft  time  value  of  the 
revaitue»  coUacted,  calculated  puisuaat 
to  §  35.19a  of  our  regidationg,  for  the 
enttre  poiod  that  the  rate  was  collected 
without  Cknninissian  suthorizatioiL  In 
addition,  the  utility  will  be  required  to 
refunf  all  levenuea  resulting  from  the 
difference,  if  any.  between  the  market- 
based  rate  and  a  cost-justiiied  rate. 

In  other  words,  the  late-filing  utility 
will  receive  the  equivalent  of  a  cost- 
based  rate,  less  the  time  value  remedy 
applicable  to  the  unauthorized  late 
filing  of  cost-based  rates,  until  the  date 
of  Commission  authorization.  After  that 
date,  the  utility  will  be  able  to  chai^ 
only  a  cost-justified  rate  for  the 
remainder  of  that  contract's  term.  Thus, 
we  will  not  bifurcate  our  consideration 
of  late-filed  market-based  rates;  the 
utility  will  not  be  permitted  to  present 
a  market  justification  for  the  proposed 
rate  for  past  or  future  periods  under  that 
contract.  Rather,  if  a  utility  files  a 
maricet-based  rate  less  than  60  days 
prior  to  the  proposed  effective  date  of 
service,  and  waiver  of  notice  is  denied, 
then  the  utility  can  recover  only  a  cost- 
justified  rate  for  all  periods  (less  the 
time  value  remedy  for  the  period  of  time 
in  which  the  rate  was  being  charged 
without  Commission  authorization). 

In  our  judgment,  this  remedy  for  the 
late  filing  of  cost-based  and  market- 
based  rates  will  encourage  respect  for 
and  compliance  with  the  prior  notice 
and  filing  requirement,  yet  not  impose 
such  a  severe  financial  burden  on  the 
utility  filing  rates  that  otherwise  are  just 
and  reasonable.  We  believe  this  case- 
specific,  time  value  remedy  is  preferable 
to  other  types  of  remedies  suggested — 
especially  fixed  dollar  amounts  (say 
$10,000  or  $50.000)— that  have  little  or 
no  relation  to  the  duration  or  severity  of 
the  specific  violation  at  issue. 

C.  Request  for  Rehearing 

1.  Request  by  Citizens 

In  the  February  10, 1993  Initial  Order 
in  this  docket,  the  Commission 
explained  that,  after  reviewing  die 
Initial  Comments  and  the  oral  testimony 
presented  in  the  Technical  Conference, 
it  generally  has  no  continuing  mterest  in 
agreements  imder  which  jurisdictional 
service  terminated  prior  to  August  2, 
1991  (the  date  of  issuance  of  the  original 
Central  Maine  oider^.  However,  the 
Commission  noted  that  the  Vermont 
Villages  >«  bad  argued  in  their 

i«  As  axplalnwl  dnrs  (an  mpm  nota  s  and 
accomp«nyia§lMt).  tte  VothobI  ViU^a»ai»a 
group  a(  municipal  oofpantiaiu  in  Vonaoot  that 
filed  •  '■^"T'r'nt  (ia  Oodiat  No.  ELa2-33-ooa^ 
against  Citiaoa,  claiming  ihiir  Eight  to  C^tatm/ 
Maine  nAmds  tot  atiacns'  allagMl  fiUlura  to  file 


comments  and  testimony  in  *hifr 
proceeding  that  utilities  should  not  be 
rewarded  for  conduct  that  precluded 
meaningful  Commission  review  of  the 
justness  and  reasonableness  of 
jurisdictional  rates  prior  to  the 
commencement,  or  during  the 
pendency,  of  jurisdictional  service. 
Therefore,  the  Commission  announced 
that  it  does  have  a  continuing  interest  in 
cases  involving  a  complaint  filed  prior 
to  February  10, 1993.  the  date  of  the 
Initial  Order,  challenging  a  utility's 
failure  to  file  agreemwits  for 
jurisdictional  service  in  a  timely 
manner.  62  FERC  at  61.824.i9  As  a 
result,  the  complaint  filed  by  the 
Vermont  Villages  Against  Citizens  (in 
Docket  No.  EL92-33-000)  on  June  5. 
1992.  which  involved  a  number  of 
agreements  that  had  "expired"  as  of 
August  2. 1991.  was  not  dismissed  in 
whole  or  in  part. 

Notwithstanding  that  the 
Commission's  June  25. 1993  order  in 
Barton  Village  addressed  the  merits  of 
that  complaint  [see  supra  note  6).  we 
will  now  discuss  Citizens'  request  for 
rehearing  of  the  Initial  Order  issued  in 
this  proceeding.  However,  our 
determination  h«e  offers  no  comment 
on  the  merits  of  the  particular 
allegations  raised  by  the  Vermont 
Villages  in  their  complaint  in  Docket 
No.  EL92-33-000.  Thus,  we  will  not 
discuss  Citizens'  arguments  in  its 
request  for  rehearing  in  this  proceeding 
to  the  extent  that  they  respond  to  the 
allegations  raised  in  the  complaint 
proceeding. 

Citizens  does  not  dispute  the  validity 
of  the  general  rule  announced  in  the 
Initial  Order.  It  is  the  exception,  for 
complaints  filed  as  of  February  10, 
1993.  which  Citizens  believes  is 
directed  specifically  and  exclusively  at 
the  complaint  filed  against  Citizens  by 
the  Vermont  Villages,  that  Citizens 
challenges  as  inappropriate  and  unfair 
disparate  treatment.  In  addition, 
Citizens  requests  clarification  that  the 
Initial  Order  did  not  affirmatively 
require  Citizens  to  file  all  expired 
agreements  (in  addition  to  those  at  issue 
in  the  Vermont  Villages'  complaint)  at 
this  time  or  suffer  the  application  of 


cerUin  agreements  that,  the  Veimont  VilUgas 
claimed  (and  the  Commission  ultimately  found), 
provide  for  jurisdictional  service. 

"The  Vermont  villages  also  had  expressed 
concern  that  customsn  will  be  sub^t  to  the 
intransigence  of  a  selling  utility  with  uneqiial 
bargaining  strength.  In  response,  the  Initial  Ordar 
explained  that  customers  may  file  a  complaint  or 
make  a  call  to  the  Commission's  Enforcement 
"Hotline"  alerting  the  Conunission  to  the 
conunencamani  04'  jurisdictionat  semce  umiar 
unnied  and  unreviaMrad  lataa  and  i«Ulad 
agreements.  62  FERC  at  61 .823. 


Centml  btoine  nmeiim  for  their  late 
filing. 

Citirans  is  correct  that  it  is.  in  feet, 
receiving  dispvate  treatment  from  the 
rest  of  the  industry.  However,  that 
treatment  is  the  direct  result  of  the 
Vermont  Villages'  filing  of  a  complaint 
against  Citizens  (concerning  Citizens' 
failure  to  file  certain  agreements  for 
jurisdictional  service),  which  placed 
Citizens  in  a  unique  position.  The 
complaint  forced  the  Commission  to 
single  out  either  Citizens  or  its 
customers  for  "disparate"  treatment.  If 
we  had  not  created  the  exception  for 
pending  complaints,  the  Initial  Order 
unilaterally  would  have  extinguished 
the  Vermont  Villages"  case,  without  any 
reference  to  the  merits  of  their  position. 
In  our  judgment,  it  would  have  been 
much  more  "unfair"  to  vitiate  the 
Vermont  Villages'  statutory  right  to  file 
a  complaint  under  sections  206  and  306 
of  the  FPA.  16  U.S.C.  824e.  825e,  (1988). 
than  to  consider  the  allegations  raised 
against  Citizens  on  their  merits. 

This  position  is  particularly 
compelling  because  of  the  context  of  tlie 
arguments  here.  The  Central  Maine 
remedial  policy  was  issued  to  remind 
utilities — not  customers —  of  their 
obligation,  under  section  205  of  the 
FPA.  to  file  rates  with  the  Commission 
in  advance  of  the  commencement  of 
jurisdictional  service,  because  of 
repeated  violations  of  that  important 
obligation  by  the  electric  utility 
industry.  In  Central  Maine,  we  gave 
utilities  an  amnesty  window  in  which  to 
file  jurisdictional  rates.  Subsequent  to 
the  original  Central  Maine  order,  we 
have  excused  certain  other  failure*  by 
utilities  to  file  in  a  timely  manner. 
Finally,  in  the  Initial  Order,  we 
absolved  utilities  of  their  obligation  to 
file  terminated  or  expired  agreements, 
absent  a  pending  complaint  on  the 
subject.  Our  rulings  in  Central  Maine 
and  its  progeny  are  not  the  result  of 
customer  actions  or  inactions  of  any 
kind.  Accordingly,  we  will  not  penalize 
customers  by  cutting  off  their  section 
206  and  306  rights  in  the  context  of 
granting  further  forgiveness  to  a  utility. 
Therefore,  we  will  deny  Citizens' 
request  for  rehearing. 

Regarding  Citizens'  request  for 
clarification,  we  reiterate  that  the  Initial 
Order  specifically  stated  that  the  "one 
exception"  to  the  general 
pronouncement  that  expired  agreements 
need  not  be  filed  "concerns  agreements 
as  to  which  a  complaint  has  been  filed 
as  of  the  date  of  issuance  of  this  order, 
challenging  the  utility's  failure  to  file." 
62  FERC  at  61.824  n.2  (emphasis 
added).  It  is  only  those  expired  or 
terminated  agreements  that  were  the 
subject  of  the  Vermont  Villages' 
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complaint  over  which  the  Commission 
has  a  continuing  interest.  Gtizens  is  not 
obligated,  therefore,  to  file  now  any 
other  of  its  expired  agreemenU  with  the 
Commission.  | 

2.  Clarification  Regardinfi  OAC 
Agreements 

Gulf  States  and  Southwestern  request 
clarification  that  the  Initial  Order  did 
not  lift  the  November  16. 1992 
indefinite  stay  (see  supra  page  4)  of  the 
close  of  the  amnesty  period  for  the  filing 
of  OAC  agreements.  They  point  out  that 
the  Commission,  in  the  Initial  order, 
explicitly  stated  that  itdid  "not  act  now 
on  the  numerous  other  issues  raised  in 
the  comments  and  the  testimony 
presented  in  this  proceeding."  62  FERC 
at  61.825.  However,  they  note  that  the 
Commission  also  stated  that  "all 
agreements  for  jurisdictional  service 
that  were  ongoing  as  of  August  2. 1991. 
must  be  filed  for  Commission  review," 
id.,  and  wonder  whether  that  includes 
CIAC  agreements  under  which     , 
construction  was  completed  and  | 
payment  fully  made  as  of  that  date. 
Gulf  States  and  Southwestern  are 
correct  that  we  did  not  intend  for  the 
Initial  Order  to  affect  the  November  16. 
1992  stay  of  the  close  of  the  amnesty 
period  for  the  filing  of  OAC  agreements. 
However,  as  explained  above,  the 
specific,  ongoing  amnesty  for  the  filing 
of  OAC  agreements  will  be  subsumed  in 
the  general  amnesty  for  the  filing  of  all 
agreements  for  jurisdictional  service. 
Thus,  all  OAC  agreements  over  which 
the  Commission  has  a  continuing 
interest  (i.e.,  those  under  which  service 
did  not  expire  by  August  2, 1991)  must 
be  filed  by  the  close  of  the  general 
amnesty  on  December  31, 1993. 

Gulf  States  and  Southwestern  also 
raise  the  issue  of  whether  OAC 
agreements  under  which  construction 
was  completed  and  all  payment  made 
prior  to  August  2. 1991  (the  date  of  the 
original  Central  Maine  order),  whether 
or  not  the  facilities  constructed  are  still 
being  used  by  utilities  or  their 
customers,  constitute  "expired" 
agreements  for  purposes  of  application 
of  the  Initial  Order."  They,  and  a 
number  of  other  participants  in  the 
Technical  Conference,  request  a 
Commission  determination  that  such 
agreements  are  considered  "expired" 
agreements  for  purposes  of  application 
of  the  Initial  Order. 

In  support  of  their  position  that  it  is 
appropriate  for  the  Commission  to  treat 
these  types  of  OAC  agreements  as 


UMI 


■•while  we  discuss  the  jurisdictional  sUtus  of 
OAC  agreements  more  thoroughly  in  the  Appendix 
to  this  order,  we  will  now  bricriRy  (Hplain  our 
deMnnination  in  response  to  the  motions  by  Gulf 
SlalM  and  Southwestern. 


"expired"  agreements.  Gulf  States  and 
Southwestern  argue  that  the  same 
reasons  for  waiving  the  filing  of  other 
expired  agreements  apply  to  these 
agreements  as  well.  Invoking  language 
from  the  Initial  Order,  they  assert  that 
no  "significant  regulatory  purpose 
would  be  furthered"  by  the  filing  and 
review  of  consensual  OAC  agreements 
under  which  the  relevant  construction 
and  payment  has  long  been  finalized 
and  as  to  which  no  transactional  matter 
remains  open.  See  62  FERC  at  61,824. 
They  also  maintain  that  it  is  neither  fair 
nor  "in  the  public  interest  to  subject 
utilities  to  the  financial  uncertainty 
created  by  the  potentially  large  refund 
liability  associated  with  unfiled  (CIAC) 
agreements  that  may  date  as  far  back  as 
1935."  Id,  In  addition,  they  argue  that 
the  substantial  burden  of  searching  for, 
uncovering,  and  filing  pre- August  2. 
1991  agreements  is  just  as  significant  in 
cases  where  the  CIAC  agreements  relate 
to  facilities  that  are  in  operation  after 
August  2, 1991  as  to  OAC  agreements 
for  facilities  which  were  taken  out  of 
operation  prior  to  that  date. 

Finally.  Gulf  States  and  Southwestern 
distinguish  between  construction 
activity  and  sales  or  transmission 
service  over  the  constructed  facilities. 
Agreements  governing  ongoing 
jurisdictional  service,  they  point  out, 
must  be  filed  with  the  Commission. 
This  is  true,  they  note,  independent  of 
the  construction  status  of  the  underlying 
facilities.  In  contrast,  they  assert, 
finalized  and  completed  construction 
activity  is  not  an  ongoing  activity,  but 
is  finalized  once  the  construction  has 
been  completed  and  payment  has  been 
tendered.  Therefore,  they  conclude. 
CIAC  agreements  dealing  with 
completed  construction  activity  have 
indeed  "expired." 

While  we  find  many  of  these 
arguments  to  be  persuasive,  as 
explained  below,  we  find  all  CIAC 
agreements  related  to  the  sale  for  resale 
or  the  transmission  of  electric  energy  in 
interstate  commerce  by  public  utilities 
to  be  jurisdictional.  See.  e.g.,  AMP-Ohio, 
57  FERC  at  62,160-61,  58  FERC  at 
61,565  n.l4.  That  we  may  decline  to 
require  the  filing  or  review  or 
jurisdictional  CIAC  agreements  in 
certain,  limited  circumstances  in  no 
way  should  be  taken  as  a  disclaimer  of 
our  jurisdiction  or  a  diminution  of  our 
interest  in  such  agreements. 
Nevertheless,  we  agree  that  the 
substantial  burdens  of  searching  for 
"expired"  CIAC  agreements,  under 
which  construction  and  payment  were 
completed  prior  to  August  2, 1991.  are 
similar  to  those  of  other  expired 
agreements.  Our  ability  to  review  the 
justness  and  reasonableness  of 


"expired"  OAC  payments,  like  our 
ability  to  review  rates  for  other  expired 
services,  is  limited.  In  addition,  we  are 
cognizant  of  the  financial  uncertainty 
we  would  perpetuate  by  the  potentially 
large  refund  liability  associated  with 
Commission  review  of  all  such 
agreements.  Finally,  we  agree  that,  in 
general,  no  significant  regulatory 
purpose  would  be  furthered  by  our 
review  of  consensual  OAC  agreements 
under  which  payment  and  construction 
have  ceased  as  of  August  2. 1991. 

Accordingly,  we  find  that  consensual 
OAC  agreements  under  which  all 
construction  was  completed  and  all 
payments  were  made  prior  to  August  2, 
1991  qualify  as  "expired"  agreements 
within  the  meaning  of  the  Initial  Order. 
That  is,  they  need  not  be  filed  for 
Commission  review  unless  they  are  the 
subject  of  a  customer-filed  complaint, 
previously  filed  with  the  Commission, 
challenging  the  utility's  failure  to  file. 
Finally,  as  we  discuss  in  the  Appendix, 
we  reiterate  that  our  holding  regarding 
"expired"  CIAC  agreements  has  no 
bearing  on  our  determination  that 
jurisdictional  CIAC  agreements 
pursuant  to  which  payments  and/or 
construction  were  ongoing  as  of  August 
2. 1991  do  need  to  be  filed  with  the 
Commission.  And  of  course,  any  new 
jurisdictional  CIAC  agreements  must  be 
filed  with  the  Commission  subject  to  the 
prior  notice  and  filing  requirement.  In 
reviewing  future  rate  applications,  the 
Commission  will  take  payments  made 
pursuant  to"unexpired"  OAC 
f  greements  into  account  in  setting  the 
rate  for  any  jurisdictional  service.  Of 
course,  consistent  with  the 
Commission's  accounting  and 
ratemaking  requirements,  the 
Commission  would  not  permit  costs 
recovered  under  expired  CIAC 
agreements  to  be  reflected  in  rate  base. 

D.  Relaxing  of  "Extraordinary 
Circumstances"  Standard  for  Waiver 

This  proceeding  has  generated  much 
discussion  about  so-called  "umbrella 
tariffs,"  tariffs  of  general  applicability 
which  a  utility  can  file  with  the 
Commission.  In  the  original  Central 
Maine  order,  we  noted  that  "(sluch 
tariffs  give  the  selling  utility  the 
flexibility  to  respond  to  market 
opportunities  while  satisfying  its 
obligation  to  have  its  rate  on  file."  56 
FERC  at  61.819.  This  declaration 
however,  led  to  some  confusion,  and  in 
Mississippi  Power  Co.,  58  FERC  1 61,286 
(1992)  [Mississippi  Power),  the 
Commission  explained  that: 

(tlariffis  can  be  structured  to  allow  the 
amount  and  duration  of  service  to  vary  once 
an  approved  service  agreement  is  on  file  for 
a  particular  customer.  The  parties  to  such  a 
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service  agreement  may  transact  from  time  to 
time  without  requesting  Commission 
approval  of  each  specific  transaction. 
However,  the  Commission  did  not  suggest  (in 
Cffntral  Maine)  that  utilities  could  apply  a 
tariff  rale  to  a  new  customer  without  first 
filing  a  service  agreement  and  seeking 
Commission  approval. 

58  FERC  at  61.897-98  (footnote 
omitted).  The  Commission  further 
clarified  that  it  never  stated  nor  meant 
to  imply  that  "short-term  transactions 
under  a  tariff  could  take  place  without 
the  utility  in  question  filing  a  service 
agreement  contemplating  the 
transaction  in  question  •  •  •  (because) 
the  Commission  must  be  able  to  assure 
itself  that  a  tariff  rate  extended  to  a  new 
customer  is  appropriate  for  the  new 
customer."  Id.  at  61.898. 

This  point  was  reiterated  in  New 
England  Power  Co..  59  FERC  1  61,253 
(1992)  [New  England  Power).  The 
Commission  explained  there  that  even 
in  cases  involving  a  short-term  service 
tariff  {Mississippi  Power  had  involved 
long-term  requirements  service,  though 
the  Commission  did  explicitly  address 
short-term  service  there),  agreements 
covering  service  to  new  customers  must 
be  filed  prior  to  the  commencement  of 
service  under  the  tariff.  Specifically,  the 
Commission  noted  that  "(i|n  Centra] 
Maine,  the  Commission  simply 
recognized  that  service  arrangements  or 
tariffs  can  be  structured  to  allow  the 
amount  and  duration  of  service  to  vary 
once  that  service  arrangement  or  tariff 
has  been  approved  and  is  on  file  for  a 
ptulicular  customer."  59  FERC  at 
61,921.  The  Commission  addressed  this 
issue  again  in  Central  Power  &■  Light  Co. 
and  West  Texas  Utilities  Co.,  60  FERC 
1  61,211  (1992)  [Central  Power  &■  Ught). 
We  explained  there  that  "[w]e  do  not 
believe  that  the  execution  and  filing  of 
a  service  agreement  with  resf>ect  to  a 
particular  customer  undermines  in  any 
respect  the  flexibility  offered  by  the 
tariff  format."  60  FERC  at  61,718 
(footnote  omitted).  We  also  noted  that  a 
service  agreement  need  not  be  an 
extensive  document.  Id.  at  61,718  n.l7. 
As  mentioned  above,  the  Commission 
recognized  that,  despite  the  repeated, 
subsequent  discussion  of  the  issue. 
Central  Maine  itself  may  have  given  the 
industry  the  impression  that  the  filing  of 
service  agreements  would  not  be 
required  if  a  tariff  of  general 
applicability  already  was  on  file. 
Accordingly,  in  companion  orders  on 
rehearing  issued  on  October  5, 1992  in 
Mississippi  Power  and  New  England 
Power,  the  Commission  createda  new 
amnesty  period  for  the  filing  of  service 
agreements  implementing  tariff  service 
at  previously-approved  tariff  rates  to 
particular  customers.  61  FERC  at  61,090 


and  61  FERC  at  61.092-93.  This 
amnesty  window  expired  on  November 
9, 1992. 

The  Commission's  actions  in  the  cases 
following  Central  Maine,  requiring  the 
prior  filing  of  service  agreements,  were 
not  meant  to  disparage  the  filing  of 
umbrella  tariffs.  On  the  contrary,  we 
envision  them  as  providing  the  industry 
with  assistance  in  meeting  the  filing 
requirements  of  the  FFA  and  our 
regulations,  while  retaining  maximum 
flexibility  in  transacting  business  in  an 
evolving,  increasingly  competitive 
generation  market.  We  encourage  the 
filing  of  umbrella  tariffs  as  a  means  of 
assisting  the  industry  in  making  short- 
term  economic  transactions  where 
speed  is  often  essential. 

Both  at  the  Technical  Conference  and 
in  the  Supplemental  Comments,  it  was 
clear  that,  in  general,  the  industry 
supports  the  idea  of  increased  use  of 
umbrella  tariffs  (and  we  note  that  many 
utilities  already  have  been  utihzing  this 
type  of  tariff).  As  was  discussed  at  the 
Technical  Conference,  we  envision  that 
the  umbrella  tariffs  will  take  a  "menu" 
format,  offering  different  types  of 
service  at  difiieirent  prices  to  any 
customer  meeting  certain  eligibility 
criteria.  The  umbrella  tariff  should 
contain  the  general  rates,  terms,  and 
conditions  of  service;  the  precise  rate 
level  should  be  included  in  the  service 
agreements  the  utility  will  file  for  each 
customer.  For  the  reasons  we 
enumerated  in  Mississippi  Power,  New 
England  Power,  and  Central  Power  &■ 
Light,  we  do  need  to  have  individual 
service  agreements  filed  with  us.  The 
Commission  must  ensure  that  rates  for 
service  to  a  particular  customer,  even 
under  tariff  rates  that  already  have  been 
accepted  for  filing,  are  just  and 
reasonable  for  that  customer. 

However,  we  will  relax  the  grounds 
for  finding  waiver  for  service 
agreements  implementing  tariff  service 
that  are  filed  less  than  60  days  in 
advance  of  the  proposed  effective  date. 
Currently,  under  the  Central  Hudson 
waiver  standard  for  the  filing  of  rates  for 
new  service  not  provided  pursuant  to  an 
accepted  contract  or  settlement,  a  utility 
must  demonstrate  "extraordinary 
circumstances"  justifying  the  failure  to 
file  until  on  or  after  the  date  service 
commences.  See  background  paragraph 
B  "Central  Hudson  and  Subsequent 
Cases"  (explaining  the  Central  Hudson 
grounds  for  waiver).  We  are  told  that 
this  restrictive  standard,  which  is 
"extraordinarily"  difficult  to  satisfy,*' 
has  the  practical  effect  of  stifling  many 
types  of  short-term,  economic 


transactions  that  otherwise  would 
benefit  all  parties  to  the  transactions. 
We  further  are  told  that  many  short-term 
transactional  opportunities  are  first 
discovered  and  discussed  less  than  60 
days  in  advance  of  the  proposed 
effective  date.  If  we  adhere  to  the 
"extraordinary  circumstances"  test  for 
the  filing  of  service  agreements  under 
umbrella  tariffs,  we  are  counseled,  many 
such  short-term  transactions  never  will 
be  negotiated  or  filed  (because  of  the 
near  certainty  that  waiver  will  be  denied 
and  refunds  ordered).  Similarly,  many 
umbrella  tariffs  of  the  type  we 
encourage  (for  the  reasons  discussed 
above)  will  not  be  negotiated  and  filed 
because  of  the  perceived  difficulty  of 
implementing  short-term  service 
negotiated  on  short-notice  under  the 
tariffs. 

This  Commission  does  not  want  to 
stifle  the  efficiencies  to  be  gained  by 
permitting  transactions  to  be  made  on 
short  notice  in  response  to  changing 
market  conditions.  Accordingly,  we 
wish  to  encourage  the  use  of  umbrella 
tariffs  which  allow  substantial 
transactional  flexibility.  Having 
balanced  the  goal  of  encouraging 
efficient  transactions  on  short  notice 
and  the  purposes  of  the  statutory  prior 
notice  requirement,  we  will  eliminate 
the  "extraordinary  circumstances"  test 
for  waiver  for  the  filing  of  service 
agreements  under  umbrella  tariffs.  For 
service  agreements  filed  after  the  date  of 
this  order,  and  under  which  tariff 
service  has  not  already  commenced.'* 
waiver  of  notice  will  be  granted  if 
service  agreements  are  filed  within  30 
days  after  service  commences. 

Of  course,  permitting  a  utility  to  begin 
a  particular  service  covered  by  an 
umbrella  tariff  on  file  with  the 
Commission,  prior  to  acceptance  of  a 
filed  service  agreement,  is  not  in  any 
way  a  declaration  that  such  service  is 
just  and  reasonable  as  extended  to  a 
particular  customer.  That  determination 
can  be  made  only  after  the  service 
agreement  is  filed  with  the  Commission, 
and  only  after  the  Commission  has  had 
the  opportunity  to  evaluate  the  justness 
and  reasonableness  of  the  tariff  rate  as 
applied  to  a  particular  customer. 
Accordingly,  any  rates  collected  under 
such  circumstances  (prior  to  acceptance 
of  a  filed  service  agreement)  will  be 
subject  to  refund. 

We  will  not  relax  the  "extraordinary 
circumstances  '  standard  of  waiver  for 
any  other  type  of  agreement  for  new 
service.  We  are  told  that  no  umbrella 


>'  Uttle  opposition  has  been  articulated  to  the 
other  Cential  Hudson  slandard*  for  waiver. 


■•As  explained  above,  if  service  already  ha* 
commenced,  filing  by  the  December  31. 1993  close 
of  the  general  amne^  period  wrill  justify  waiver  of 
notice. 
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tari£F— no  matter  how  expansively 
drafted— can  accommodate  all  types  of 
short  notice,  economic  transactions  with 
every  potential  customer.  We  huther  are 
told,  for  this  reason,  that  we  should  not 
limit  our  concern  solely  to  service 
agreements  filed  under  umbrella  tariffs. 

In  our  judgment,  we  should  not 
discourage  the  drafting  and  filing  of 
umbrella  tariffs,  or  further  comphcate 
the  grounds  for  waiver  of  notice,  by 
providing  a  separate  relaxed  standard  of 
waiver  for  agreements  for  new  service 
not  implementing  tariff  service.  We  are 
not  convinced  that  tariffs  cannot  be 
drafted  to  cover  almost  all  types  of 
economic  transactions  that  may  arise  in 
the  futxu^.  Further,  those  few  emergency 
transactions  of  the  type  discussed  by  the 
participants  at  the  Technical  Conference 
and  in  their  coramsnts  could,  possibly, 
quahfy  as  "extraordinary 
circumstances"  justifying  waiver. 

Accordingly,  wr  will  retain,  without 
modification,  all  of  the  other  Central 
Hudson  standards  for  waiver. 

E.  Bemaining  Issues 

We  have  reviewed  all  remaining 
arguments  raised  in  this  proceeding  as 
to  all  remaining  issues.  We  conclude 
that  no  further  modification  to  our 
implementation  of  the  prior  notice  and 
filing  requirement  is  justified. 
The  Commission  orders: 

(A)  The  requests  for  rehearing  and 
motions  for  clarification  filed  in  this 
proceeding  by  Citizens  Utilities 
Company,  Gulf  States  Utilities 
Company,  and  Southwestern  Public 
Service  Company  are  hereby  denied  to 
the  extent  and  granted  to  the  extent 
discussed  in  the  body  of  this  order. 

(B)  The  Commission's 
implementation  of  the  prior  notice  and 
filing  requirement  is  hereby  clarified  to 
the  extent  discussed  in  the  body  of  this 
order. 

(C)  The  Secretary  will  promptly 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 
LoicIXCaibeU. 

Secretary. 

Appendix — Rssponse  ta  Requests  From 
PanicipanU  in  Ihe  Technicid  Conference  for 
Additional  Guidance  on  Agreements  the 
Commission  Considers  Subject  to  Filing 
Under  Section  205  of  the  Federal  Fewer  Act 

On  ]ai:uar>-  28, 1993.  the  Commission  held 
8  technical  confeaence  in  Docket  No.  PL93- 
2-000  to  discuss  how  we  should  proceed 
with  the  enforcement  of  the  Commission's 
policy  concerning  the  late  filing  of 
jurisdictional  rates  and  agreements  for  our 
review.  At  the  ccnference  and  in  comments 
submitted  before  and  after  the  conference, 
numerous  participants  requested  additional 


guidance  as  to  the  filing  obligations  of  public 
utilities,  and  the  Commission's  enforcement 
of  those  obligations,  under  Part  U  of  the 
Federal  Power  Act  (FPA).  The  background  to 
this  proceeding,  the  issues  raised  at  the 
technical  conference  and  iif  initial  and 
supplemental  comments,  and  our  disposition 
of  these  issues  are  discussed  in  the  "Final 
Order"  accompanying  this  Appendix. 

We  received  comments  or  supplemental 
comments  from  the  following  participants  in 
this  proceeding:  American  Public  Power 
AssociaUon  (APPA):  Baltimore  Gas  ft  Electric 
Company  and  Potomac  Electric  Power 
Company  (PEPCO);  Barton  Village,  et  aL 
(Vermont  Villages);  Boston  Edison  Company. 
Central  Vermont  Public  Service  Corporation, 
Eastern  Utilities  Associates.  El  Paso  Electric 
Company,  Wisconsin  Electric  Power 
Company  and  the  Wisconsin  Public  Service 
Commission  (Boston  Edison):  Central  Maine 
Power  Company  (Central  ME);  Citizens 
Utilities  Company  (Citizens);  Consolidated 
Edison  Company  (Con  Ed);  the  Edison 
Electric  Institute  (EEI);  Energ:.  Services,  Inc. 
(ESI);  Entergy  Services,  Inc.  (tntargy);  Green 
Mountain  Power  Company  (Green  Mt.);  Gulf 
States  Utilities  Company  (GSU);  Iowa  Illinois 
Gas  &  Electric  Company  (lA-IL);  Jersey 
Central  Power  and  Light  Company. 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company  (Jersey 
Central):  Kansas  City  Power  and  Light 
Company  (KCPL);  Montana  Power  Company 
(MT  Power);  New  England  Power  Company 
(NEPCO);  New  York  State  Electric  &  Gas 
Company  (NYSEG);  Niagara  Mohawk  Power 
Company  (NiMoT;  Northeast  Utilities  (NU); 
Northern  States  Power  Company  (Minnesota) 
and  Norihem  States  Power  Company 
(Wisconsin)  (NSP);  PacifiCorp;  Pennsylvania 
Power  &  Light  Company  (.<'P4L);  Portland 
General  Electric  Company  (PCE);  Puget 
Sound  Power  &  Light  Company  (Puget); 
Sacramento  Municipal  Utility  District 
(SMUD);  Southwestern  Public  Service 
Company  (SPS);  Washington  Water  Power 
Company  (Washington  Water);  United 
Illuminating  Company  (UT);  UNITIL 
Companies  (UNITIL);  and  UtiliCorp  United, 
Inc.  (UtiliCorp). 

In  varying  degrees,  the  comments  request 
clarification  on  how  wo  interpret  the  reach  of 
our  jiuisdiction  under  sections  201  and  205 
of  the  FPA,  16  U.S.C.  824,  824d  (1988).  In 
addition,  at  the  conference  and  in  the 
comments,  many  in  the  electric  industry 
asked  for  additional  guidance  on  whether  we 
will  require  utilities  to  file  certain  types  of 
agreements  for  Commission  review.  We  have 
grouped  the  approximately  42  types  of 
contracts  participants  inquired  about  into  the 
following  seven  categories. 

•  Contributions  in  aid  of  construction 
(CIAC) 

•  Interconnection  and  service  agreements 
between  qualifying  facilities  (QFs)  and  third- 
party  utilities  (QF  agreements) 

•  Exchanges 

•  Pole  attachments 

•  Joint  ownership  agreements  and 
operating  and  maintenance  (O&M) 
agreements 

•  Borderline  agreements 

•  De  minimis  contracts 

As  we  explain  in  the  Final  Order,  the 
jurisdictional  guidance  we  provide  in  this 


Appendix  is,  by  necessity,  general.  The 
intent  here  is  to  clarify  further  the  filing 
obligations  of  public  utilities  not  to  provide 
a  comprehensive  listing  of  ail  services  that 
are  jurisdictional  and  must  be  filed  with  and 
reviewed  by  the  Commission.  Public  utilities 
unsure  as  to  the  jurisdictional  status  of  a 
particular  contract  or  t^-pe  of  contract  should 
seek  case-specific  guidance  from  the 
CoDunission,  as  discussed  in  the  Final  Order. 
Before  proceeding  to  the  issues  involved  in 
each  of  the  above-listed  categories  of 
transactions,  we  think  it  appropriate  first  to 
provide  a  general  overview  of  the  filing 
requirements  of  section  295  of  the  FPA,  as 
the  court  cases  and  our  decisions  have 
interpreted  the  law  in  this  area.  This  review 
should  be  useful  in  helping  public  utihties 
and  their  customers  analyze  the 
jurisdictional  status  of,  and  the  attendant 
need  to  file,  any  transactions  that  do  not  fit 
neatly  within  any  of  the  above  categories  or 
that  contain  peculiar  facts  and  circumstances 
that  are  not  addressed  below. 

/.  Jurisdictional  Framework  Under  ihe  FPA 
A.  Section  201 

Our  jurisdiction  over  the  electric  industry 
derives  from  Part  li  of  the  FFA.  Section 
201(b)(1)  declares  that  Part  U  appHas  to: 
The  transmission  of  electric  energy  in 
interstate  commerce  and  •  *  *  the  sale  of 
electric  energy  at  wholesale  in  interstate 
commerce  •  •  •  • 

The  section  goes  on  to  state  that  federal 
authority  "shall  not  apply  to  any  other  sale 
of  electric  energy  or  deprive  a  State  or  State 
ccnui.ission  of  i^s  lawful  authority  now 
exercised  ovgr  the  exportation  of 
hydroelectric  energy  which  is  transmitted 
across  a  state  line." 

Section  20lfb1(1)  also  grants  the 
Commission  jurisdiction  over  "facilities  for 
•  "  *  transmission  or  (wholeselel  sale  of 
electric  energy  •  •  •  •  in  interstate 
commerce."  We  may  net,  however,  except  as 
specifically  provided  in  Parts  II  and  Ul  of  the 
FPA.  regulate  "facilities  used  for  the 
generation  ofalectric  energy  or  •  *  * 
facilities  used  for  the  generation  of  electric 
energy  or  *  *  *  facilities  used  in  local 
distribution  [or  transmission  in  Intrastate 
commerce  or  for  the  transmitter's  own  use)." 

Aside  from  prescribing  the  matters  and 
facilities  that  fall  within  and  outside  our 
jurisdiction,  section  201  also  delineates  the 
entities  whom  we  may  and  may  not  regulate. 
If  a  transaction  constitutes  a  wholesale  sale 
or  transmission  in  interstate  commerce,  the 
Commission  has  jurisdiction  to  regulate  that 
transaction  if  service  is  provided  by  a  public 
utility. 

Section  201(d)  defines  a  wholesale  sale  as 
"the  sale  of  electric  energy  to  any  person  for 
resale."  Similarly,  section  201(c)  defines 
transmission  in  interstate  commerce  as 
energy  transmitted  "from  a  State  and 
consumed  at  any  point  outside  thereof  but 
only  insofar  as  much  transmission  takes 
place  wivhin  the  United  States." 

The  identity  of  the  purchaser  of  wholesale 
energy  or  transmission  service,  whether 
publicly-owned  or  privately-owned,  does  not 
aff<x;t  the  Commission's  jurisdiction  under 
Part  n  of  the  FP.\.  The  identity  uf  the  seller 
or  transmitter,  however,  does  make  a 
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diffe'^nce.  For  us  to  have  jurisdiction  under 
SBctioas  205  and  206.  a  "public  utility"  must 
provide  the  service. 

Section  201(e)  defines  the  term  "public 
utility"  as  "any  person  who  owns  or 
operates"  fecilities  used  for  wholesale  sales 
or  transmission  of  electric  energy  in 
interstate  conuncrce.  Having  broadly  defined 
"public  utility,"  section  207(f)  excludes  an 
entire  class  of  publicly-owned  utilities  from 
the  cla.'a  of  public  utilities  subject  to 
Commission  regulation: 

No  provision  in  this  Part  shall  apply  to,  or 
be  deemed  to  include,  the  United  States,  a 
State  or  any  political  subdivision  of  a  State, 
or  any  agency,  authority,  or  instrumentality 
of  any  one  or  more  of  the  foregoing,  or  any 
corporation  which  is  wholly  owned,  directly 
or  indirectly,  by  any  of  (those  bodies),  or  any 
officer,  agent,  employee  [of  a  federal,  state,  or 
local  govemmenti  acting  in  [an  official 
capacit>l  •  •  •  • 

In  short,  the  statute  defines  jurisdictional 
service  and  facilities  as  well  as  jurisdictional 
public  utilities.  The  rest  of  the  Appendix  will 
apply  those  definitions  to  the  issues  raised  in 
the  comments  and  at  the  technical 
conference  concerning  the  extent  of  the 
obligation  of  public  utilities  to  file  rates  for 
jurisdictiooal  service  in  compliance  with  the 
prior  notice  and  filing  requirement  of  section 
205  of  the  FPA.  16  U.S.C.  824d(d)  (1988). 

B.  Section  205 

Section  205(a)  of  the  FPA  gives  the 
Cominission  authority  to  ensure  that: 

(A]ll  rates  and  charges  made,  demanded,  or 
received  by  any  public  utility /or  or  in 
connection  with  the  transmission  or  sale  of 
electric  energy  subject  to  the  jurisdiction  of 
the  Commission,  and  all  rules  and 
regulations  affecting  or  pertaining  to  such 

rates  or  chai^ges  shall  be  just  and  reasonable 

•  •  •  • 

(Emphasis  added).  If  the  Commission  has 
jurisdiction  to  determine  the  justness  and 
reasonableness  of  a  particular  rate,  section 
205(c)  requires  public  utilities  io  file: 

Schedules  showing  all  rates  and  charges 
for  any  transmission  or  sale  subject  to  the 
jurisdiction  of  the  Commission,  and  the 
classifications,  practices,  and  regulations 
affecting  such  rates  and  charges,  together 
with  all  contracts  which  in  any  manner  affect 
or  relate  to  such  rates,  chaises, 
classifications,  and  services. 
(Emphasis  added). 

Ascertaining  the  extent  of  what  the 
industry  must  file  doj-^ands  on  how 
expansively  we  define  the  terms  "for,"  "in 
connection  with,"  "affect/affecting," 
"pertaining  to"  end  "relate  to."  As  explained 
above,  section  201  of  the  FPA  describes  the 
two  services  subject  to  the  Commission's 
jurisdiction  as  the  sale  of  electric  energy  at 
wholesale  in  interstate  commerce  and  the 
transmission  of  electric  energy  in  interstate 
commerce.  As  a  general  matter,  then,  the 
Commission  typic«!ly  requires  parties  to  file 
arranggments  invciving: 

1.  A  public  utility  selling  or  exchanging 
wholesale  power 4n  interstate  commerce; 

2.  A  public  utility  providing  or  exchanging 
transmission  service  in  interstate  commerce: 
and 

3.  Agreements  or  other  arrangements 
involving  the  installetion,  o{>eration  or  use  of 


facilities  for  the  transmission  or  delivery  of 
power  at  wholesale  in  interstate  commerce, 
if  a  public  utility  owns  or  operates  the 
facilities. 

To  try  to  give  some  content  to  these  broad 
headings,  we  next  examine  the  legislative 
history  and  selective  judicial  and 
administrative  case  law  on  the  scope  of  the 
Commission's  jurisdictional  authority  under 
section  205.  As  explained  above,  our  analysis 
is  intended  to  be  illustrative,  not 
comprehensive;  it  provides  a  general 
understanding  of  the  bounds  of  our  authority 
under  the  FPA  to  require  the  filing  of  rates 
and  practices  for  Commission  review. 

1.  The  Legislative  history.  The  legislative 
history  of  section  205,  which  we  examine  in 
brief  lielow,  sheds  no  light  on  the  extent  of 
the  rates  or  practices  which  must  be  filed. 
The  original  versions  of  the  Senate  and 
House  bills  contained  slightly  different 
language  from  what  now  appears  in  section 
205(a).  In  particular.  Senator  Wheeler's  bill, 
S.  1725,  as  well  as  Congressman  Raybum's 
bill.  H.R.  5423.  provided  in  section  202(b): 

All  rates  •  *  *  for  any  service  furnished  or 
to  be  furnished  and  all  rules  and  regulations 
affecting  or  pertaining  to  such  rates  and 
charges  shall  be  just  and  reasonable.  •  *  • 

The  Senate  Committee  on  Interstate 
Conmierce  changed  the  numbering  of  section 
202(b)  to  205(a),  but  otherwise  left  the 
"affecting  or  pertaining  to"  language  intact. 
See  Senate  Committee  on  Interstate 
Commerce,  Confidential  Committee  Print  at 
39-40;  S.  Rep.  No.  621,  74th  Cong.,  1st  Sess. 
at  51  (1935). 

The  House  Committee  on  Interstate  and 
Foreign  Commerce  not  only  re-numbered  the 
provision,  but  also  added  the  predicate  of 
"for  or  in  connection  with"  service  subject  to 
our  jurisdiction  to  the  "affecting  or 
pertaining  to"  language  that  covered  rules 
and  regulations.  "(AJffecting  or  pertaining 
to"  remained  as  the  second  clause  of  section 
205(a).  See  House  Committee  on  Interstate 
and  Foreign  Commerce,  Confidential 
Committee  Print  at  15-16. 

The  House  gave  no  explanation  for  the 
amendment.  "The  House  Report  stated  only 
that  "subsection  (a)  imposes  upon  public 
utilities  the  duty  of  charging  just  and 
reasonable  rates.  *  •   •"  H.  Rep.  No.  1318, 
74th  Cong.,  1st  Sess.  at  29  (1935). 

The  legislative  history  of  section  205(c) 
contains  no  definition  of  "affecting  or 
relating."  The  Senate  Report.  S.  Rep.  No.  621, 
at  51.  states  only  that  the  provision  "requires 
the  filing  with  the  Commis.sion  of  schedules 
showing  the  charges  for  any  services  subject 
to  the  jurisdiction  of  the  Commission." 

The  House  Report  contains  a  similarly 
terse  explanation:  "Subsection  (c)  requires 
the  filing  of  schedules  and  contracts  relating 
to  all  rates  and  charges  subject  to  the 
jurisdiction  of  the  Commission.  •  •  ""H. 
Rep.  No.  1318  at  29. 

2.  The  court  cases.  The  case  law,  in 
contrast,  provides  numerous  examples 
indicating  that  the  Commission  has 
considerable  flexibility  in  determining  what 
rates  and  practices  are  "for  or  in  connection 
with,"  "affecting,"  "pertaining"  or  "relat(ingl 
to"  jurisdictional  service  and,  accordingly, 
must  be  filed  for  Commission  review. 
For  example,  in  the  most  recent  and 
comprehensive  court  decision  on  the  subject. 


Northern  Natural  Gas  Company  v.  FEBC,  929 
F.2d  1261  (8th  Qr).  cert  denied.  112  S.  Q. 
169  (1991),  the  court  broadly  construed  the 
Commission's  authority  to  require  the  filing 
of  rates  for  certain  services,  even  when  tlie 
physical  act  of  providing  the  services  is  not 
jurisdictional,  when  the  rates  are  "in 
connection  with"  the  provision  of 
jurisdictional  service.  Specifically,  in  the 
context  of  examining  the  Conuiiission's 
ratemaking  authoritv  under  section  4  of  the 
Natural  Cas  Act  (NGA),  15  U.S.C.  717c 
(1988).  which  contains  the  same  "for  or  in 
connection  with"  language  as  section  205  of 
the  FPA,i  the  court  discussed  the 
Commission's  jurisdiction  over  the  rates  an 
interstate  pipeline  chai^ged  for  gathering 
(assembling  gas  frtim  the  fields)  it  performed 
as  part  of  its  transportation  services.  The 
pipeline  claimed  that  because  the  NGA 
denied  to  the  Commission  jurisdiction  over 
the  physical  process  of  gathering,  the  agency 
lacked  the  authority  to  require  the  filing  of 
rates  for  gathering  After  reviewing  a  series  of 
Supreme  Court  and  lower  court  cases  on  the 
subject,  the  court  affirmed  the  Commission's 
finding  of  jurisdiction. 

In  particular,  the  court  of  appeals  929  F.2d 
at  1269,  placed  great  emphasis  on  Colorado 
Interstate  Gas  Company  v.  FPC.  324  U.S.  581 
(1945).  There,  the  Court  sustained  the 
Commission's  consideration  of  the  cost  of 
nonjurisdictional  gathering  activity  as  part  of 
its  assessment  of  the  justness  and 
reasonableness  of  a  pipeline's  sales  rates.  In 
describing  the  Supreme  Court's  holding,  the 
Northern  Natural  court  explained: 

Of  course,  the  Commission's  approved 
sales  rate  was  affwcted  by  the  gathering  rate 
the  companies  charged  because  the  gathering 
rate  was  "bundled"  [i  e ,  included)  in  the 
sales  rate.  Therefore,  it  would  not  have  been 
possible  to  set  a  sales  rate  without  effectively 
including  a  gathering  chai:ge. 

929  F.2d  at  1270.^  The  court  concluded  that 
the  "in  connection  with"  language  gives  the 
Commission  "thr  ability  to  regulate  other 
aspects  of  the  •  •  •  industry  as  necessary  to 
make  effective  its  primary  control  over 
interstate  transportotion  and  sales."  Id.  at 
1273. 

A  number  of  other  court  decisions  have 
given  the  Commission  considerable 
discretion  in  developing  content  to  the 
phrases  "affetting,"  "pertaining  to,"  or 
"relatjing)  to"  jurisdictional  service.  In  City 
ofCle\eland\'.  FEBC.  773  F.2d  1368  (D.C 
Cir.  19851,  for  example,  the  Commission 
ordered  the  utility  to  file  in  more  detail  than 
usual  its  rules  for  senice  to  a  particular 


1  Courts  have  long  found  that  the  ratemaking 
provisions  of  Lhe  NC;.\  and  the  FPA  are  "in  all 
material  respects  substantially  identical,"  and  have 
used  preceddnt  under  one  statute  in  construing  the 
relevant  provisions  of  the  other.  E  g..  Arkansas 
Louisiana  Gas  Company  v.  Hall.  453  U.S.  57t.  577 
n.7  (1981)  (ciution  on-.ifted). 

2  For  additional  support,  the  Sorthem  Natural 
court  cited  Intemote  Natural  Gat  Company  v.  FPL. 
331  U.S.  682  (1347).  for  the  propositian  that  the 
Commission  has  jurisdiction  to  require  the  filiag  of 
rates  for  nonjuhsdicticnal  gathering  txKause  thoee 
charges  "  'become  perpetuated  in  large  part  in  fixed 
items  of  costs  whicli  Oius'  l>e  covered  by  rales 
charged  subsequent  purchasers  of  gas.  *  *  ** "  929 
F.2d  at  1270  (quoUng  331  U.S.  at  693). 
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municipal  customer.  The  custonMr,  on  th« 
othor  hand,  wanted  even  greater  detail.  The 
court  declined  to  order  it.  finding  as  follows: 

ITlhere  is  an  infinitude  of  practirra 
affecting  rates  and  service.  The  statutory 
directive  must  reasonably  be  read  to  require 
the  recitation  of  only  those  practices  that 
affect  rates  and  service  signiftcandy,  that  are 
realistically  susceptible  of  specification,  and 
that  are  not  so  generally  understood  in  any 
contractual  arrangement  as  to  render 
recitation  superfluous.  It  is  obviously  left  to 
the  Gimmission,  within  broad  bounds  of 
discretion,  to  give  concrete  application  to 
this  amorphous  directive. 
773  F  2d  at  1376  (emphasis  in  original). 

In  addition,  the  court  in  Public  Service 
Commission  of  New  York,  et  al.  v.  FERC  813 
F.2d  44  a,  454  (D.C  Cir.  1987],  another  case 
interpreting  the  nearly  identical  ratemaking 
section  of  toe  NCA,  similarly  held  that  the 
Commission  properly  excused  utilities  from 
filing  policies  or  practices  that  dealt  only 
with  matters  of  "practical  insignificance"  to 
serving  customers.  In  short,  the  cases  have 
upheld  the  Commission's  "rule  of  reason" 
approach  to  how  much  detail  a  utility  must 
provide  in  its  rate  schedules. 

3.  The  administrative  cases.  Below,  we 
discuss  briefly  three  recent  Commission 
decisions  that  illustrate  the  considerable 
discretion  we  possess  under  section  205  to 
require  the  filing  of  practices  affecting  or 
relating  to  jurisdictional  rates  or  service,  as 
well  as  rates  that,  more  indirectly,  are  "in 
connection  with"  jurisdictional  service. 

In  Centrai  and  Southwest  Services,  Inc.,  48 
FERC  1  61.197,  reh'g  denied,  49  FERC 
1  61.118  (1969),  for  example,  the 
Commission  directed  the  utility  to  file  its 
planning  reserve  (the  margin  of  safety  it  uses 
for  planning  purposes)  with  the  Commission 
as  part  of  its  rate  schedules.  The  Commission 
has  no  authority  to  fix  planning  reserve 
margins.  In  that  instance,  however,  the 
Arkansas  Public  Service  Commission  pointed 
out  that  the  "planning  reserve  level  is  central 
to  a  determination  of  (certain  inter-company) 
payments"  and,  therefore,  the  rate  customers 
pay.  48  FERC  at  61 .732. 

The  Commission  agreed  that  the  company 
included  the  planning  reserve  as  part  of  the 
fbrmuia  that  governed  inter-company 
payments  for  the  common  physical  plant.. 
The  planning  reserve,  therefore,  affected  the 
rate  charged  for  jurisdictional  service.  Id-  at 
61,733.  Thus,  the  Commission  may  require 
any  matter  that  forms  any  significant  part  ^  of 
the  calculation  of  the  rate  customers  actually 
pay  for  jurisdictional  service  to  be  filed  for 
Commission  review. 

Simiarly.  in  American  Municipal  Power- 
Ohio,  Inc.,  et  al.  v.  Ohio  Edison  Company 
[AMP-Ohio).  57  FERC  1  61,358  (1991),  reh'g 
denied,  58  FERC  1  61,182  (1992).  the 
Commission  required  the  filing  of  an 
agreement  providing  for  the  customer 


>Tbe  Commission  may  axercise  significant 
iiidg3)«nt  in  these  matidrs.  For  example,  a  formula 
rate  may  have  a  component  covering  labot  costs. 
Obviously,  if  the  public  utility  Miiers  into  a  new 
wage  agreement,  this  will  affect  the  rale  to  be 
charged.  However,  the  wa^e  agreaoiant  would  not 
need  to  ba  filed  with  the  Coounissios,  although  it 
might  have  to  be  produced  in  the  course  of 
discovery  in  a  UUgatad  case  or  in  aa  audM. 


payment  of  contributions  in  aid  of 
conatniction  (w«  discuss  "CIAC  agranmants" 
in  greater  detail  infra),  even  though 
construction  activity  itself,  as  explained 
above,  is  outside  tiie  scope  of  the 
Commission's  (urisdiction.  Ohio  Edison, 
which  provided  whuiasale  transmission 
service  to  AMf-Ohio,  cont.'acted  to  build 
new  hciiities  for  its  aistomer.  AMP-Ohio 
afp-eed  to  pev  f-n  them  in  advance,  rather 
than  over  the  iife  of  the  trensmission  service 
the  hw.ilities  helped  bring  about  The 
Commission  ht<ld  that  the  agreement  covarad 
facilities  that  Ohio  Edison  uses  "in 
connection  with"  transmission  service 
subject  to  our  jurisdiction  under  section  205.  - 

The  order  found  (57  FERC  at  62,161): 

A  utility's  rates  tor  jurisdictional  service 
•  *   •  are  developed  to  recover  the  costs  of 
providing  that  service.  Moreover,  it  is  well 
settled  that  the  costs  of  the  fecilities  that 
provide  the  service  are  among  the  costs  that 
may  be  included  •  •  •  *  The  iQAC 
agreement)  affects  transmission  service  and 
the  rate  for  such  service  because  it  involves 
facilities  necessary  in  order  to  provide 
jurisdictional  service  •   "  •  *  In  this 
instance,  instead  of  attempting  to  recover 
such  costs  over  time  as  is  typically  the  case 
(i.e.,  through  depreciation),  Ohio  Edison  has 
opted  to  recover  the  costs  of  the 
interconnection  in  the  form  of  lump  sum 
payments. 

(Footnotes  omitted).  Because  the  CIAC 
charges  received  by  the  public  utility 
constructing  new  facilities  are  "for  or  in 
connection  with"  jurisdictional  transmission 
service  and,  indeed,  ultimately  become  part 
of  the  rate  charged  for  jurisdictional  service, 
section  205(a)  makes  the  QAC  payments 
themselves  subject  to  our  jurisdiction.^ 

We  have  further  expanded  on  our  AMP- 
Ohio  holding  in  oui  most  recent  case.  New 
York  State  Electric  &  Gas  Corporation,  et  al. 
(NYSEG).  63  FERC  1 61.312  (1993).  There, 
two  public  utilities  filed  agreements  under 
which  they  physically  altered  the 
transmission  grid  to  accommcxlate  the 
transmission  of  a  state  agency's  power.  The 
state  agency  used  the  utilities'  integrated  grid 
as  it  sent  the  power  from  its  own  generating 
plants  to  its  customers.  We  found  the 
agreements  to  be  subject  to  our  jurisdiction. 

We  rejected  the  utilities'  argument  that 
their  agreements  differed  from  the  QAC 
agreement  at  issue  in  AMP-Ohio  because  that 
agreement  focilitated  the  provision  of 
transmission  service  by  a  Conunission- 
regulated  public  utility  (Ohio  Edison),  rather 
than  by  a  non-jurisdictional  state  agency.  We 
held,  mimeo  at  7: 

The  fact  that  Ohio  Edison's  charges  •  *  * 
happened  to  be  part  of  a  broader  package  of 
services  •  •  •  provided  to  AMP-Ohio  in  no 
way  supports  the  Petitioners'  argument  here 
that  the  charges  would  not  have  been 
jurisdictional  absent  those  other  services. 
Ohio  Edison's  charges  would  have  been 
jurisdictional  even  if  [the  utility)  had 


«  Again,  ho«v«ver,  the  Commission  will  exercise 
judgment,  so  as  to  require  the  filing  of.  and  review 
of,  those  things  that  are  necessary  for  the 
Commission  to  axamise  effective  jurisdiction  over 
transmission  and  sales  for  resale  in  interstate 
coDunerce. 


provided  no  other  services  he  AMP-Ohio 
because  Ohio  Edison  assessed  the  charge  for 
use  of  its  transmission  facilities.  As  such 
Ohio  Edison's  charge  to  AMP-Ohio  was  a 
charge  for  jurisdictional  service.  Similarly, 
here,  the  Petitioners  assess  (the  state  agency) 
a  charge  for  the  use  of  their  transmission 
facilities,  and,  accordingly,  (the  utilities'] 
charges  to  (the  state  agency]  are  for  a 
jurisdictional  service  or  use  •  •  • 

In  sum,  while  only  selective,  these  c^sas 
indicate  that  charges  by  a  public  utility  for 
or  in  connection  with  transmission  in 
interstate  commerce,  including  charges  for 
the  '*uaa"  of  transmission  facilities  moving 
electric  energy  in  interstate  commerce,  such 
as  in  NYSEG,  fall  within  the  filing 
requirement  of  section  205.  In  addition, 
contracts  "affecting"  such  charges  or  services 
{m  in  Central  and  Southwest)  are 
jurisdictiooil. 

In  contrast,  a  utility  sometimes  earns 
money  from  putting  utility  property  to 
unregulated  use,  for  instance,  renting  its 
outdcxn*  poles  io  a  cable  television  company. 
In  that  instance  (as  we  elaborate  in  Section 
11.  B.  below),  the  utility  need  not  file  the 
contract  under  sacrtion  205. 

IL  Ansiv-ers  fo  Specific  Filing  Questions 

Below,  we  provicie  a  brief  analysis  of  the 
jurisdictional  status  of  the  various  types  of 
agreements  identified  by  the  participants  in 
this  proceeding,  as  organized  into  general 
categories.  In  our  judgment,  breaking  down 
the  following  categories  into  smaller  sub- 
categories of  agreements  is  nearly  impossible, 
given  that  many  of  the  agreements  identified 
by  the  participants  overlap  or  fall  into  several 
categories.  In  addition,  providing  further 
detail  may  be,  in  the  context  of  this  generic 
proceeding  (without  the  benefit  of  specific 
facts  as  to  specific  transactions),  misleading, 
or  otherwise  counter-productive. 

As  explained  above,  this  analysis  is  general 
in  nature  and  is  intended  to  be  illustrative  of 
the  Commission's  current  thinking  on  these 
subjects.  As  such,  nothing  presented  below  is 
new.  Rather,  the  analysis  provides  a 
convenient  compilation  of  Commission 
discussion  on  these  subjects  found  in  various 
sources.  Because  of  the  general  nature  of  this 
analysis,  and  the  generic  nature  of  this 
proceeding,  we  believe  that  this  is  not  the 
best  vehicle  fur  argument  that  the 
Commission's  current  analysis  is  incorrect. 
We  discourage  the  filing  of  rehearings  solely 
to  express  disagreement  with  our  current 
thinking,  and  instead,  encourage  participants 
to  save  further  argument  for  case-specific 
proceedings  involving  particular 
circurostanc:es. 

A.  Contributions  In  Aid  of  Construction 
(CIAC)  Agreements 

AMP-Ohio,  described  above,  established 
with  certainty  the  Commission's  position  that 
it  has  jurisdiction  over  CIAC  agreements  for 
or  in  connection  with  interstate  transmission 
service  provided  by  a  public  utility.  None  of 
the  comments  challenges  that  basic 
determination.  Rather,  those  bringing  up  the 
subject  seek  additional  clarification.  In 
particular,  EEI,  PGE,  MT  Powe^  and  Boston 
Edison  ask  that  we  not  require  public  utilities 
to  file  jurisdictional  CIAC  agreements  under 
which  the  customer  has  already  paid.  SMUD, 
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on  the  other  hand,  ui^ges  that  we  require  the 
filing  of  QAC  agreements  if  the  utility  is  still 
providing  jurisdictional  transmission  service. 

We  deal  with  this  issue  in  the  Discussion 
section  of  the  Final  Order  accompanying  this 
Appendix.  In  our  discretion,  we  have 
determined  that  if  both  customer  payment 
and  construction  of  the  facilities  at  issue  in 
the  CIAC  agreements  ended  prior  to  August 
2, 1991,  and  no  complaint  has  been  filed 
challenging  the  utility's  failure  to  file  the 
C3AC  agreement  at  issue  in  a  timely  manner, 
then  we  will  consider  the  agreement  to  be 
"expired."  In  other  words,  for  the  reasons 
stated  in  the  Final  Order  and  in  the  Initial 
Order  issued  in  this  proceeding  on  Febraary 
10. 1993.  the  "expired"  CIAC  agreement  need 
not  be  filed  for  Commission  review — even  if 
the  utility  continues  to  use  the  facilities 
constructed  under  the  agreement  to  provide 
jurisdictional  service.  Rates  for  jurisdictional 
transmission  or  wholesale  power  sales 
transacted  over  the  facilities  must,  of  course, 
continue  to  be  filed  for  Commission  review. 
In  reviewing  future  rate  applications,  the 
Commission  will  take  payments  made 
pursuant  to  "unexpired"  QAC  agreements 
into  account  in  setting  the  rate  for  any 
jurisdictional  service.  Of  course,  consistent 
with  the  Commission's  accounting  and 
ratemaking  requirements,  the  Commission 
would  not  permit  costs  recovered  under 
expired  CIAC  agreements  to  be  reflected  in 
rate  base. 

In  addition,  EEI  and  Boston  Edison  request 
clarification  of  the  Commission's  definition 
of  QAC  agreements.  EEI  argues  that  contracts 
involving  construction  of  facilities  subject  to 
our  jurisdiction,  whether  or  not  the  customer 
pajrs  in  one  lump  sum  or  over  a  period  of 
time,  fall  into  the  CIAC  category. 

In  support,  EEI  contends  that,  as  long  as 
the  customer  did  not  pay  for  the  facilities  as 
part  of  the  rates  for  the  jurisdictional  sales  or 
transmission  service  transacted  over  the 
facilities,  the  industry  historically  considered 
the  contract  to  be  a  "QAC  contract  that  is 
not  subject  to  our  jurisdiction.  Therefore, 
according  to  EEI,  the  specific,  ongoing 
amnesty  for  CIAC  agreements  announced  in 
Florida  Power  Corp..  61  FERC 1 61 ,063,  order 
extending  amnesty,  61  FERC  161 ,244  (1992), 
should  apply  even  to  those  construction 
agreements  that  call  for  periodic  payment: 
EEI  cites  to  several  Commission  cases  in 
which  the  issue  has  arisen  and  questions 
what  it  considers  to  be  an  arbitrary 
distinction,  for  purposes  of  designating 
agreements  as  CIAC  agreements,  between 
lump  sum  payments  and  periodic  payments. 
We  agree  with  the  jurisdictional  result  EEI 
advocates.  In  general,  the  question  of  our 
jurisdiction  over  a  particular  ontracf  depends 
on  whether  the  contract  contains  a  rate  or 
chaige  for  or  in  connection  with  the 
transmission  or  sale  of  electric  energy  in 
interstate  commerce,  or  whether  the  contract 
affects  or  relates  to  such  rates  or  service.  It 
does  not  depend  on  the  timing  of  payment 
under  the  contract.  The  historical  confusion 
about  filing  is  based  on  the  fact  that  certain 
of  these  agreements  separated  the  payment 
for  the  construction  of  the  facilities  at  issue 
from  the  rate  for  sales  or  transmission  service 
subject  to  our  jurisdiction.  The  industrj- 
assumed,  we  are  told,  that  because  the 


customer  made  a  discrete  arrangement  for  the 
construction  of  the  facilities,  the  transaction 
fell  outside  our  jurisdiction  (regardless  of  the 
method  of  payment). 

In  AMP-Ohio,  the  Commission  clarified 
that  this  historical  assumption  was 
misguided.  As  the  Commission  recited  on 
rehearing  in  that  case,  58  FERC  161,182  at 
61.565(1992). 

Ohio  Edison  argues  that  because  the  IQACl 
is  a  separate  and  distinct  contract  (it)  is 
nonjurisdictional  •  •  *  .  |W]e  find  that  the 
jagreemenfl  cannot  be  neatly  disconnected 
from  the  provision  of  jurisdictional  service. 
The  Commission  further  clarified  that 
characterization  of  a  particular  arrangement 
as  a  facilities  agreement  (under  which 
periodic  payments  are  made  over  all  or  a 
portion  of  the  life  of  the  facilities)  or  as  a 
CIAC  agreement  (under  which  a  single  lump 
sura  payment  is  made)  is  irrelevant  because 
both  types  of  agreements  provide  for 
construction  "for  or  in  connection  with" 
jurisdictional  service  and,  accordingly,  must 
be  filled  for  Commission  review.  Similarly, 
in  Florida  Power  Corp.,  58  FERC  1 61,161, 
reh'g  denied,  60  FERC  1 61.003  (1992).  the 
case  which  ultimately  resulted  in  the  specific 
amnesty  for  CIAC  agreements,  we  explained 
(60  FERC  at  61 ,01 7)  that  CIAC  agreements  do 
not  lose  their  jurisdictional  status  simply 
because  they  must  operate  as  "stand  alone" 
contracts  separate  and  distinct  from 
agreements  for  the  provision  of  jurisdictional 
service  over  the  facilities  constructed  under 
the  CIAC  agreements. 

The  only  reason  the  distinction  between 
agreements  providing  for  a  single  lump  sum 
payment  for  the  construction  of  facilities  and 
agreements  providing  for  periodic  payment 
had  any  relevance  was  the  existence  of  a 
specific  amnesty  for  the  filing  of  QAC 
agreement  (which  automatically  justified 
waiver  of  notice).  Because,  as  explained  in 
the  Final  Order,  that  amnesty  is  being 
subsumed  in  a  general  amnesty  for  the  filing 
of  all  jurisdictional  agreements  (which 
expires  on  December  31. 1993),  it  no  longer 
matters  whether  an  agreement  is  considered 
to  be  a  jurisdictional  CIAC  agreement  or  a 
jurisdictional  facilities  agreement.  Neither 
type  of  agreement  is  now  afforded  any 
special  type  of  treatment  for  purposes  of 
compliance  with  the  prior  notice  and  filing 
requirement. 

Boston  Edison  asks  us  to  clarify  that  CIAC 
agreements  subject  to  out  jurisdiction  do  not 
include  contracts  for  the  construction  of 
generating  facilities  or  other  matters,  such  as 
rights  of  way,  over  which  the  Commission 
has  no  jurisdiction.  While  we  stop  short  of 
Boston  Edison's  request  for  a  blanket 
clarification,  we  will  clarify  that  CIAC 
agreements  that  must  be  filed  for 
Commission  review  must  relate  to 
transmission  in  interstate  commerce  or  sales 
for  resale  of  electric  energy  in  interstate 
conmierce. 

As  we  noted  earlier,  oven  in  NYSEG,  out 
most  recent  order  on  the  subject,  we  held  that 
in  order  to  come  within  our  purview,  the 
agreement  must  contain  a  charge  connected 
to  jurisdictional  service.  We  exercise  no 
jurisdiction  over  generating  facilities  as  such. 
Our  authority,  however,  encompasses  sales 
for  resale  in  interstate  commerce.  Therefore. 


if  a  customer  of  a  utility  makes  a  payment 
related  to  the  construction  of  generating 
facilities  in  lieu  of  a  per  unit  charge  for 
wholesale  service,  the  Commission  will 
require  that  it  be  filed. 

This  is  because  the  charges  under  the 
contract  are  in  connection  with  the  sale  for 
resale  of  electric  energy  in  interstate 
commerce  and  just  as  in  AMP-Ohio,  the 
charges  would  otherwise  go  into  a  wholesale 
rate  (through  the  utility's  rate  base).  In  that 
instance,  the  agreement  resembles  another 
advance  payment,  for  construction  work  in 
progress  (CWIP).  which  falls  within  the  filing 
requirement  of  section  205.  (For  the  extent 
which  utilities  may  collect  CWIP  in  rates,  see 
Mid-Tex  Electric  Co-operative  v.  FERC,  773 
F.2d  327  (D.C  Cir.  1985);  822  F.2d  1123  (DC 
Cir.  1987);  864  F.2d  156  (DC.  1968)). 
B.  OF  Agreements 

In  Western  Massachusetts  Electric 
Company.  59  FERC  1  61,091  rehg  denied.  61 
FERC  1  61,182  (1992),  the  Commission 
addressed  the  boundary  between  state  and 
federal  jurisdiction  over  agreements  under 
which  QFs,  within  the  meaning  of  the  Public 
Utility  Regulatory  Policies  Act  (PURPA). 
interconnect  with  the  transmission  grid. 

In  that  case,  the  Commission,  citing  18  CFR 
292.306,  held  that  the  states  have  exclusive 
jurisdiction  over  direct  interconnections 
between  a  QF  and  the  public  utility  which 
purchases  its  power.  Conversely,  the 
Commission  held  that  it  alone  exercises 
authority  over  QF  interconnections  with 
utilities  standing  between  the  QF  and  its 
purchaser,  i.e.,  agreements  under  which 
third-party  utilities,  which  do  not  purchase 
QF-generated  power,  nevertheless  transmit 
QF  power  in  interstate  commerce.  Several  of 
the  comments,  e.g.  those  filed  by  PP4L,  NU. 
PGE,  GSU.  ESI,  UNITIL,  Central  ME  and 
NiMo,  urge  us  to  reconsider  that  holding  and 
leave  the  matter  entirely  to  the  states  or.  at 
a  minimum,  to  apply  the  ruling 
"prospectively." 

We  are  presented  with  no  reason  to 
overturn  our  precedent  or  to  apply  it 
prospectively  only.  As  our  reasoning  in 
Western  Massachusetts  shows,  we  always 
have  had  jurisdiction  over  QF 
interconnections  with  rntermediary  utilities 
(not  purchasing  QF  power).  Interconnection 
agreements  between  utilities  come  within 
section  205  of  the  FPA.  Congress,  in  PURPA. 
and  the  Commission,  in  its  PURPA 
regulations,  made  an  exception  for  ties 
between  QFs  and  purchasing  utilities.  We  do 
not  believe  that  utilities  reasonably  should 
have  interpreted  the  Commission  regulation 
that  refers  to  the  direct  purchase  from  a  QF 
as  extending  state  regulation  to 
interconnections  with  another  public  utility's 
integrated  grid. 

Nor  do  we  see  any  reason  to  lessen  the 
jurisdictional  reach  of  our  decision  in 
Western  Massachusetts  by  applying  it 
"prospectively"  or  granting  some  other  from 
of  leniency  (such  as  opening  a  new  amnesty 
period  for  the  filing  of  jurisdictional  QF 
agreements).  Because,  as  explained  in  the 
Final  Order,  we  are  adopting  a  general 
amnesty  for  the  filing  of  all  jurisdictional 
agreements,  to  end  on  December  31, 1993. 
there  is  no  need  to  carve  out  specific 
exceptions  or  amnesties  for  particular  types 
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of  jurisdictional  agreements  (such  as  QF 
interconnection  agreements  with  transmitting 
public  utilities).  Of  course  ,  jurisdictional  QF 
agreements,  like  all  other  jurisdictional 
agreements,  need  not  be  filed  for  Commission 
review  if  service  terminated  prior  to  August 
2, 1991  and  a  complaint  was  not  filed  by 
February  10, 1993.  the  date  of  the  Initial 
Order.  . 

MT  Power  asks  us  to  disclaim  jurisdiction 
over  interconnection  agreements  with  QFs  if 
those  agreements  do  not  also  involve 
transmission.  In  addition,  the  utility  urges 
that  we  consider  these  contracts  outside  our 
jurisdiction  even  if  the  QF  later  expands  the 
relationship  to  include  transmission.  In  this 
regard,  we  decline  to  go  beyond  the  direct/ 
indirect  distinction  we  set  out  in  Western 
Massachusetts. 

Our  jurisdiction  over  Interconnection 
agreements  derives  bom  our  section  205 
authority  over  matters  relating  to  the 
wholesale  sale  or  transmission  of  electric 
energy  in  interstate  commerce.  As  we 
pointed  out  in  PSI  Energy,  Inc.,  56  FERC 1 
61,237  at  61,908  n  4  (1991),  citing  1»  U.S.C 
824(b)  (section  201(b)  of  the  FPA): 

[While]  we  have  no  authority  with  respect 
to  construction  obligations  [,]  the 
Commission's  jurisdiction  over  the  facilities 
(interconnection)  agreement  is  limited  to  the 
provisions  of  the  agreement  that  fecilitate  the 
exchange  of  energy  between  the  parties,  i.e., 
the  sale  of  electric  energy  at  wholesale  in 
interstate  commerce. 
Similarly,  even  if  the  QF  or  the  utility 
customer  does  not  actually  take  transmission 
service  as  soon  as  the  line  enters  the  grid,  the 
interconnection  agreement  "facilitates" 
future  service  and  falls  within  our  section 
205  jurisdiction. 

Q  Exchanges 

PacifiCorp  suggests  that  we  declare  outside 
our  jurisdiction  agreements  under  which 
utilities  renounce  their  rights  to  use 
transmission  lines  or  acquire  electricity  and, 
instead,  substitute  other  arrangements.  As  an 
example,  the  company  mentions  the 
Canadian  Entitlement  Exchange  Agreement 
between  Bonneville  Power  Administration 
(BPA)  and  48  utilities.  PacifiCorp  informs  us 
that  each  of  the  utilities  assigned  back  its 
"entitlement,"  and  BPA  promised  to  provide 
capacity  or  power,  instead. 

Rather  than  respond  only  to  the  specific 
bets  regarding  BPA,  we  will  also  discuss  the 
matter  as  if  the  exchange  occurred  between 
two  public  utilities  Our  regulatory  authority 
over  the  rates  of  federal  agencies,  such  as 
BP.\,  derives  from  specific  laws,  not  the  FPA. 
In  the  case  of  BPA,  the  Northwest  Power 
Planning  and  Conservation  Act,  16  U.S.C. 
839e.  gives  us  limited  rate  jurisdiction. 

That  statute,  according  to  the  case  law,  e.g.. 
Aluminum  Company  of  America  v.  FERC, 
903  F.2d  585  (9th  Cir.  1989).  cerf.  denied, 
111  S.  Ct  672  (1990);  California  Energy 
Commission  v.  Bonneville  Power 
Administration.  831  F.2d  1467  (9th  Cir. 
1987),  cert,  denied  488  U.S.  816  (1988).  gives 
BPA  more  autonomy  in  its  operations  than 
public  utilities  enjoy  under  the  FPA.  We  will, 
therefore,  first  address  the  issue  in  the  larger 
context. 

In  simple  terms,  if  public  utilities  assign 
back  their  entitlement  to  power  or  capacity 


in  an  exchange  arrangement  or  enter  a  new 
agreement,  the  utilities  must  file  the  change 
because  they  had  to  file  the  agreement  in  the 
first  place.  Since  exchanges  involve  transfers 
of  electric  energy  at  wholesale,  even  though 
for  payment  in  kind,  our  regulations.  18  CFR 
35.2  (1992),  require  public  utilities  to  file 
those  agreements.  That  provision  states  that 
utilities  must  submit  to  the  Commission  rate 
schedules  governing  "electric  service."  The 
regulation  defines  "electric  service"  as 
including  transfers  "without  regard  to  the 
form  of  payment  of  compensation,"  and 
specifically  mentions  "exchanges." 

A  number  of  recent  Commission  decisions 
reiterate  that  filing  requirement,  including 
Green  Mountain  Power  Corp.,  59  FERC  1 
61,291,  reh'g  denied  60  FERC  1  61,158,  order 
on  compliance  filing  ,  61  FERC  1  61,203 
(1992),  and  Borfon  Village,  Inc..  et  al.  v. 
Citizens  Utilities  Company.  63  FERC  1 
61,329  (1993).  Indeed,  in  Barton  Village  we 
held  that  even  if  an  arrangement  involves  an 
"exchange"  of  Canadian  power  for  power  the 
utility  generates  in  the  United  States,  the 
agreement  foils  under  the  filing  requirement 
of  section  205. 

Therefore,  unless  both  sides  of  the 
exchange  occur  outside  the  United  States,  for 
example,  Canada,  public  utilities  must  also 
file  amendments  to  exchange  agreements  that 
come  within  our  jurisdiction.  This  allows  us 
to  review  the  justness  and  reasonableness  of 
the  new  arrangements  and  to  keep  our  files 
current.  In  fact,  our  regulations,  18  CFR 
35.1(b)  (1992),  require  utilities  to  file 
anything  that  "cancels"  or  "supersedes"  an 
existing  rate  schedule. 

We  turn  now  to  the  situation  with  BPA.  As 
we  noted  earlier,  our  jurisdiction  over  that 
agency,  with  the  exception  of  the  new 
amended  FPA  section  21 1 ,  attaches  to  rates 
only.  For  example,  questions  regarding 
entitlement  to  capacity  on  the  BPA's  share  of 
the  Pacific  Intertie  lie  elsewhere.  We  cannot 
gauge  from  the  record  what  "entitlement" 
PacifiCorp  refers  to — whether  to  pov/et  or  to 
capacity  on  transmission  lines.  To  the  extent 
that  PacifiCorp's  comments  refer  to  changes 
in  use  of  interties,  whether  the  Pacific 
Intertie  or  any  other  BPA  line,  the  utilities 
need  not  file.' 

If,  on  the  other  hand,  PacifiCorp  refers  to 
entitlement  to  electric  energy,  the  result 
changes.  Public  utilities  must  submit 
amendments  to  exchanges  of  the  actual 
electric  energy  or  entitlement  to  production 
of  generating  plants  in  the  United  States.  As 
the  Ninth  Circuit  held  in  California  Energy 
Commission,  831  F.2d  at  1472,  dividing  use 
of  the  transmission  lines  does  not  relate  to 
charges  for  BPA  service.  An  exchange  of 
electric  energy,  as  we  noted  above,  amounts 
to  a  wholesale  sale  for  payment  in  kind. 
Therefore,  the  utilities  need  not  file 
agreements  relating  to  capacity  on  any  of  the 
interiies,  but  must  submit  those  relating  to 
electric  energy. 

D.  Pole  Attachments 

Four  submissions,  those  of  PacifiCorp, 
KCPL,  MT  Power  and  Boston  Edison,  inquire 
about  our  jurisdiction  over  pole  attachment 
agreements.  As  the  name  indicates,  these 
arrangements  involve  utilities  leasing  space 
on  their  poles,  allowing  the  lessee  to  attach 
wires.  Those  in  need  of  the  wires  take 


advantage  of"  'existing  poles  rather  than 
(use)  newly  placed  poles  due  to  the 
reluctance  of  most  communities  •  *  *  to 
allow  an  additional,  duplicate  set  of  poles  to 
be  placed.* "  Texas  Power  br  Light  Company 
V.  Federal  Communications  Commission.  784 
F.2d  1265, 1267  (5th  Cir.  1986)  (citation 
omitted). 

Pole  attachments  comprise  a  variety  of 
wires,  not  just  those  carrying  electric  energy. 
For  example,  cable  television  operators  use 
pole  attachments  for  their  wires.  Lease 
charges  for  these  attachments  are  not  for  or 
in  connection  with  the  transmission  or  sale 
for  resale  of  electric  energy  in  interstate 
commerce.  Moreover.  Congress  gave 
authority  over  the  rates  for  these  attachments 
to  the  Federal  Communications  Commission. 
See  Texas  Power  &  Light  Company,  784  F.2d 
at  1267-1268.  Accordingly,  public  utilities 
need  not  file  such  agreements  with  us. 

Similarly,  if  the  pole  attachment  or  charges 
involve  any  other  matter  over  which  this 
Commission  has  no  jurisdiction  (for  example, 
telephone  or  retail  electric  service),  public 
utilities  need  not  file  the  agreements  for 
Commission  review. 

E.  Joint  Ownership  Agreements  and 
Operating  and  Maintenance  Agreements 

Two  utilities,  PacifiCorp  and  KCPL.  urge 
us  to  declare  that  we  lack  jurisdiction  over 
joint  ownership  and  O&M  agreements 
covering  generating  plants.  PacifiCorp  and 
several  others  filing  comments,  EEl,  GSU,  ESI 
and  SPS,  request  that  we  disclaim 
jurisdiction  over  agreements  that  call  for 
utilities  to  provide  O&M  service  for  the 
owners  of  the  facilities.  In  this  regard, 
PacifiCorp  inquires  specifically  about  QAC 
agreements  under  which  utilities  build,  but 
the  customer  owns,  the  transmission  line. 

Agreements  concerning  joint  ownership  of 
transmission  facilities  are,  clearly 
jurisdictional  and  must  be  fitbd  for 
Commission  review.  On  the  other  hand,  joint 
ownership  agreements  covering  generating 
plants  fall  outside  our  jurisdiction.  As 
explained  in  Pari  I  of  this  Appendix,  section 
201  of  the  FPA  prohibits  us  from  regulating 
the  construction  of  generating  facilities, 
except  as  specifically  provided  in  Parts  II  and 
III  of  the  FPA.  Therefore,  public  utilities  need 
not  file  agreements  for  the  joint  ownership  of 
generation  focilities  unless  those  agreements 
contain  provisions  affecting  or  relating  to 
rates  for  wholesale  sales  of  energy  in 
interstate  commerce.* 

The  issue  of  joint  ownership  agreements 
may  arise  in  rate  cases,  in  the  context  of 
utilities  basing  their  allocation  of  plant  costs 
in  wholesale  rates  on  ownership  shares  in 
certain  generating  focilities.  In  those 
instances,  utilities  may  need  to  produce  joint 
ownership  agreements,  either  as  part  of  their 
submissions  or  on  discovery. 

O&M  agreements  of  the  type  identified  in 
the  comments  present  a  more  complicated 
question.  As  we  explained  above,  section  205 
requires  us  to  regulate  the  rates  "public 


•  See  Mississippi  Industries  v.  FEFC.  800  F.Zd 
1525  n.  74  (D.C.  Cit  1987)  ( "under  the  clear  terms 
of  the  statute,  the  Commission  has  been  awarded 
jurisdiction  over  generating  bcilities  *  *  *  to  the 
extent  necessary  to  effectuate  regulation  of 
interstate  wholesale  rates.") 
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utilities"  charge  or  raoeive  for  tales  at 
wholesale  or  transmission  in  interstate 
commarce.  Moreover,  as  we  noted  above,  our 
authority  encompasses  rates  "ior  or  in 
connection  with"  service  over  which  the  FPA 
gives  us  jurisdiction. 

To  ascertain  whether  a  person  receiving 
charges  or  performing  services  under  an 
O&M  agreement  has  an  obligation  to  file  the 
agreement  in  a  particular  case,  we  must 
conduct  two  related  inquiries.  One,  can  we 
tie  the  OftM  service  at  issue  to  wholesale 
sales  or  to  transmission  in  interstate 
commerce?  In  other  words  does  the  OftM 
agreement  contain  rates  or  chai^ges  for  or  in 
connection  with  transmission  or  sales  for 
resale  in  interstate  commerce,  or  does  it  in 
any  manner  affect  or  relate  to  jurisdictional 
rates  or  services?  Two,  does  a  "public  utility" 
provide  the  OAM  service?  If  the  answer  to 
both  questions  is  yes,  then  the  O&M 
agreement  must  be  filed  for  Commission 
review. 

The  first  question  requires  us  to  determine 
the  nature  of  the  service  the  operator  engages 
in— does  the  OAM  agreement  require  the 
operator  to  perform  services  connected  with 
sales  at  wholesale  or  transmission  in 
interstate  commerce,  or  does  the  contract 
involve,  for  example,  distribution  lines  for 
service  to  retail  customers?  If  the  O&M 
agreement  has  to  do  with  jurisdictional 
services,  it  has  satisfied  the  first  prong, 
because  the  payment  for  O&M  service 
constitutes,  at  a  minimyni.  a  payment 
affecting  a  section  20S  rate  (for  the  customers 
ultimately  pay  for  OftM  aarvice  in  their 
rates). 

The  answer  to  the  aecond  question 
depends  on  who  "owns"  or  "operates"  a 
facility,  and  requires  a  specific  analysis  in 
each  case.  "Ownership"  depends  on  the  law. 
Defining  an  "operator"  turns  on  which  entity 
keeps  control  and  decisionmaking  authority 
over  major  matters.  If:  (i)  The  entity 
performing  the  O&M  aervice  under  the 
agreement  at  issue  owns  the  facility  or 
operates  it  by  virtue  of  its  control  and 
decisionmaking  authority;"  and  (ii)  the  O&M 
service  it  perfmrms  is  related  to  jurisdictional 
service,  then  it  must  file  the  O&M  agreement 
for  Commission  review.  See  Bechtel  Power 
Corp.,  60  FERC 1 61,156  (1992).  If,  on  the 
other  hand,  the  entity  performing  the  O&M 
service  under  the  agreement  acts  merely  as 
the  agent  of  another  party  wielding  authority 
to  make  main  operational  decisions,  then  it 
is  not  "operating"  the  Gacility.  and, 
accordingly,  it  need  not  file  the  O&M 
agreement,  even  it  if  is  a  public  utility." 

Thiu,  in  recent  years,  the  Conunission  has 
asserted  jurisdiction  over  O&M  agreements 
relating  to  transmission  facilities  if  the 
contract  gives  the  provider  of  the  O&M 
service  affactive  control  over  the  focUities. 
For  example,  the  agreement  in  PSI  Energy. 
Inc.  63  1 61,107  at  61,753  (1993),  reh'g 
pending,  provided  for  oversi^t  by  an 
administrative  committee  of  the  utility's 
operation  and  maintenance  of  a  joint 


•The  Conunission  in  its  diraclioo  couid. 
howavar,  raquire  that  a  public  utility  ncaiving 
service  undar  an  OtM  agraemaat  <Ue  thai 
•greenMol  «ritb  the  CnMrisrion  «vfaaa  the  public 
uUlity  SMks  to  neorm  the  O&M  oasts  in  itt 
wholesale  rates. 


transmission  system,  but  nevertheless  limited 
the  utility's  discretion  over  O&M  activities 
only  by  a  "prudent  utility  practice"  standard. 
We  held  there  that  the  O&M  agreement  was 
jurisdictional  and  has  to  be  filed  for 
Commission  review  because  of  the  general 
delegation  of  control  and  decisionmaking  to 
the  utility,  which  served  to  make  it  an 
"operator"  of  the  transmission  bcilities.  See 
also  Sierra  Pacific  Power  Company,  42  FERC 
161.149(1988). 

Conversely,  if  an  entity  providing  O&M 
service  must  have  permission  for  all  O&M 
actions  beyond  those  that  are  routine  or 
emergency  in  nature,  then  it  is  not 
"operating"  the  facilities  and,  accordingly, 
need  not  file  the  agreement.  In  this  scenario, 
the  provider  acts  as  nothing  more  than  an 
agent  of  another  entity  possessing  control 
and  decisionmaking  authority.  The 
Commission  has  employed  much  the  same 
analysis  in  deciding  to  disclaim  jiuisdiction 
over  certain  lessor-owners  in  a  number  of 
sale  and  leaseback  transactions  involving 
transmission  facilities.  See.  e.g..  Pacific 
Power  &  Light  Company.  3  FERC  1 61,119 
(1978). 

This  analysis  addresses  the  examples  of 
"ownership"  and  "operation"  PacifiCorp  and 
the  others  have  brought  before  us. 

F.  Borderline  Agreements 

jersey  Central  and  MT  Power  argue  that  we 
lack  jurisdiction  over  "borderline 
agreements."  The  initial  decision  in  Town  of 
Massena,  New  York  v.  Niagara  Mohawk 
Power  Corp.,  13  FERC  163,036  at  65,147 
(1980),  vacated  as  moot,  20  FERC  161,406 
(1982),  described  these  as  arrangements 
under  which  one  utility  (for  convenience) 
serves  the  retail  customers  of  a  neighboring 
utility  along  the  electric  franchise  areas 
common  to  both.  The  utility  delivering  the 
power,  in  turn,  bills  the  nominal  seller. 

From  the  ultimate  customer's  point  of 
view,  it  receives  retail  service.  From  the 
utilities'  standpoint,  the  utility  actually 
delivering  the  power  "sells"  electricity  to  the 
nominal  seller,  for  the  nominal  seller  to  make 
the  retail  sale.  In  feet,  the  utility  whose 
customers  receive  service  pays  the  seller  for 
providing  the  service. 

For  these  reasons,  the  Conunission  has 
taken  the  view  that  borderline  sales  fall 
within  section  205  of  the  FPA.  This  is 
because  the  sale  at  issue  is  to  a  neighboring 
utility  within  whose  service  territory  the 
borderline  loads  are  located — in  other  words, 
a  sale  for  resale.  See  Fees  Applicable  to 
Electric  Utilities.  Cogenerators.  and  Small 
Power  Producers.  Order  No.  435-A,  FERC 
Stats,  and  Regs.,  Regs.  Preambles  1982-1985 
130,713  at  30,040  (1986);  New  York  State 
Electric  S'  Gas  Company,  Docket  No.  ER78- 
321-000  (Dec.  8, 1978)  (unpublished  letter 
order).  For  example,  in  Order  No.  435-A,  the 
Conunission  stated  that  these  arrangements 
constitute  wholesale  sales  of  electricity.  For 
that  reason,  the  Commission  set  fees  fbr 
utilities  to  file  borderline  agreements. 

Within  the  past  year,  in  Massachusetts 
Electric  Company,  61  FERC  161,278  (1992), 
we  reiterated  these  points.  We  explained 
there  that,  in  recognition  of  the  character  of 
the  bordarlina  sarvica  provided,  the 
Commission  has  adopted  as  the  wholesale 
rate  the  neighboring  utility's  retail  rate. 


proTidad  that  tha  utility  docamanU  die  state 
commission's  approval  of  tha  retail  rata. 
Accordingly,  in  Massachusetts  Electrtic.  wa 
accepted  for  filing  tha  wholesale  rate  that 
matched  the  retail  rate  the  Massachusetts 
Department  of  Public  Utilities  set. 
G.  De  Minimis  Contracts 

Two  utilities  (PGE  and  Central  ME)  request 

that  we  decline  jurisdiction  over  de  minimis 
contracts.  PGE  includes  in  this  category 
contracts  for  support  or  for  other  ancillary 
services  that  do  not  form  part  of  a 
jurisdictional  transaction.  The  term  usually 
denotes  transactions  producing  revenue 
below  a  stated  amount  of  money. 

We  discussed  PGE's  specific  issue  earlier 
in  this  Appendix,  in  connection  with  the 
case  law  under  section  205  and.  later,  the 
discussion  concerning  pole  attachments. 
While  section  205  acquires  public  utilities  to 
file  agreements  that  relate  to  sales  at 
wholesale  or  transmission  in  interstate 
commerce,  these  agreements  may  have  an 
effect  on  rates  customers  pay,  if  the  utility 
seeks  to  recover  costs  from  or  give  credits  to 
the  ratepayers.  In  that  instance,  the 
Commission  would  deal  with  the  rate  impact 
of  the  transaction. 

The  general  topic  of  jurisdiction  over  de 
minimis  transactions  has  arisen  in  other 
contexts.  The  question  has  come  up  in  two 
guises:  one,  whether  Congress  erected  a 
jurisdictional  threshold:  the  other,  whether 
the  Commission  may,  in  its  discretion, 
decline  to  regulate  in  marginal  situations.  As 
to  the  first,  the  courts  have  unequivocally 
held  that.Congress  did  not.  The  Commission, 
on  the  other  hand,  may  selectively  decline 
jurisdiction. 

The  FPA  makes  no  mention  of  a  "da 
minimis"  exception  for  otherwise 
jurisdictional  transactions.  Moreover,  the 
courts  have  rejected  the  notion,  in  Particular, 
the  cases,  e.g.,  FPVv.  Texaco  [Texaco).  417 
U.S.  380  (1974),  hold  that  the  Commission 
may  not,  on  de  minimis  grounds,  exempt  a 
class  of  utilities  fix)m  regulation.  The  court 
pointed  out.  417  U.S.  at  394  (citation 
omitted): 

The  Court  of  Appeals  rejected  what  it 
apparently  understood  was  "the 
Conunission's  contention  •  '•  •  that  the  "just 
and  reasonable'  standard  was  not  mandatory 
and  that  the  Conunission  can  simply  choose 
not  to  regulate  *  *  •  *"  Whatever  the 
position  of  tMCommissi<Hi  *  *  'has  been, 
it  wisely  does  not  challenge  that  aspect  of  the 
Court  of  Appeals  judgment  •  •  •  •  The 
Commission  may  have  great  discretion  as  to 
how  to  insure  just  and  reasonable  rates,  but 
is  it  plain  enough  to  us  that  the  Act  does  not 
empower  it  to  exempt  [certain  categories  of] 
rates  from  compliance  with  that  standard. 

(The  "necessary  and  proper"  provision  of 
the  natural  Gas  Act  also]  does  not  authorize 
the  Commission  to  set  at  naught  an  explicit 
provision  of  the  Act. 

In  two  notable  earlier  cases,  parties  made 
a  "de  minimis"  aigiunent  to  escape  FPA 
regulation.  In  Connecticut  Light  6-  Power  v. 
FPC.  324  U.S.  515  (1945),  the  Commission 
asserted  accounting  jurisdiction  over  a 
utility.  The  company  argued,  324  U.S.  at 
535-536,  that  "the  volume  of  energy  passing 
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ov«r  ontain  of  these  facilities  it  insigniHcant 
in  proportion  to  the  total.  Only  about  one- 
fifth  of  one  per  cent  •  •  •  %iras  transmitted 
out  of  state  during  the  IrelevantJ  time.  *   *  *" 

The  Court  rejected  that  contention  because. 
324  U.S.  at  536.  "we  do  not  find  that 
Congress  has  conditioned  the  jurisdiction  of 
the  Commission  upon  any  particular  volume 
or  proportion  of  interstate  enetigy  involved 
and  we  do  not  think  it  would  be  appropriate 
to  supply  such  a  jurisdictional  limitation  by 
construction." 

The  Court  lef>  the  door  open  for  some  "de 
minimis"  exemption.  The  majority  opinion 
added  in  dictum,  without  elaboration,  id., 
that  "Congress  appears  to  have  left  to  the 
Commission's  sound  administrative 
discretion  to  determine  whether  or  not  to 
assert  its  authority  in  such  situations." 

Similarly  in  the  landmark  'Colton"  case, 
FPC  V.  Southern  California  Edison  Company, 
376  U.S.  205  (1964).  the  Court  held  that  if 
some  part  of  the  electricity  the  utility  sold  to 
a  municipality  came  from  out  of  state,  the 
company  fell  under  Commission  regulation. 
The  majority  opinion.  376  U.S.  at  209  n.3, 
explicitly  rejected  the  argument  that  "any 
out-of-state  energy  was  de  minimis  in 
amount  and  that  ICommission)  jurisdiction 
did  not  attach  to  that  amount."  As  the  Court 
explained: 

that  fact  wciuld  be  relevant  only  on  the 
question  whether  |the  company)  was  a 
"public  utility"  over  which  the  (Commission) 
in  its  discretion  should  assume  jurisdiction. 
•  •  •  Here,  (it)  is  concededly  a  "public 
utility"  and  we  agree  •  •  •  that  (the 
Commission)  has  "no  discretion  to  reject  that 
jurisdiction." 
(citatioiu  omitted) 

Lower  courts  have  recognized  that  the 
Commission,  and  administrative  agencies 
generally,  may.  on  their  own,  make 
allowances  for  "de  minimis"  cases  and  waive 
regulating  in  those  instances.  The  courts 
have,  however,  required  the  agencies  to  act 
in  individual  cases  and  to  strike  an 
appropriate  balance.  For  example,  in  Central 
Power  &■  Light  Company  v.  FEFC,  575  F.2d 
937. 939  (D.C  Cir.  1978),  the  court  held  that 
the  Commission  may,  in  individual 
circumstances,  decide  that  the  effort  to 
regulate  would  produce  minimal  public 
benefit  and  would  amount  to  a  pointless 
exercise.  The  Commission  must,  however, 
justify  in  its  order  such  an  exercise  of 
discretion  "in  light  of  all  relevant  factors, 
including  'antitrust  considerations  or  any 
other  component  of  a  public  interest 
determination.'  '  id. 

Similarly,  in  a  later  decision,  Alabanta 
Power  Co.  v.  CostJe,  636  F.2d  323,  357-362 
(DC.  Cir.  1979),  involving  the  Environmental 
Protection  Agency's  decision  to  grant  a 
blanket  waiver  from  air  quality  requirements 
to  small  polluters,  the  same  court  elaborated 
on  the  "de  minimis"  (and  a  related 
"administrative  necessity")  exemption  to 
regulation.  The  court  dealt  with  both  types  of 
exceptions:  categorical  and  individual. 

The  court  held,  636  F.2d  at  357.  that 
granting  such  exceptions,  even  on  a 
categorical  basis,  fell  within  the  inherent 
power  of  administrative  agencies,  except  "in 
the  face  of  the  most  unambiguous 
demoostiation  of  congressional  intent  to 


foreclose  them."  The  court,  636  F  2d  at  358. 
cited  Texaco  and  this  Commission's  rate 
regulation  as  an  example  of  a  statute  that  the 
Supreme  Court  found  impervious  to 
categorical  exemption,  even  though  the  Court 
held  the  argimients  in  favor  of  exemption 
"f)ersuasivo." 

Nevertheless,  the  court,  636  F.2d  357, 
discussed  what  it  called  the  "  'equitable' 
discretion  of  agencies  to  afford  case-by-casa 
treatment"  to  exempt  parties  from  regulation. 
The  court  required  an  agency  in  that  instance 
to: 

takle)  into  account  circumstances  peculiar  to 
individual  parties  in  the  application  of  the 
general  role  to  particular  cases  (that  argue  for 
relaxing  regulation),  or  even  in  appropriate 
cases  *  *   *  grantlingl  dispensation  firom  the 
role's  operation.  The  need  for  such  flexibility 

*  *  *  is  generally  recognized,  and  enhances 
the  effective  operation  of  the  administrative 
process,  though  Congress  may  •  •  •  restrain 
the  agency  by  (allowing)  no  variance.  •  •  • 
636  F.2d  at  357-358. 

In  discussing  the  "de  minimis"  standard 
(although  as  to  a  categorical  exemption),  the 
court  held.  636  F.2d  at  360,  that  the  agency 
bore  the  burden  of  showing  that  the  facts  of 
the  specific  case  fall  within  the  robric  of  an 
administrative  de  minimis  exception.  The 
court  explained.  636  F.2d  at  360-361 
(emphasis  added): 

Unless  Congress  has  been  extraordinarily 
rigid,  there  is  likely  a  basis  for  an  implication 
of  de  minimis  authority  to  provide  exemption 
when  the  burdens  of  regulation  yield  a  gain 
of  trivial  or  no  value.  That  implied  authority 
is  not  available  for  a  situation  where  the 
regulatory  function  does  provide  benefits,  in 
the  sense  of  furthering  the  regulatory 
objectives,  but  the  agency  Qoncludes  that  the 
acknowledged  benefits  are  exceeded  by  the 
costs.  For  (an  exemption  to  apply,]  any 
implied  authority  must  be  based  *  *  *  on  a 
fair  reading  of  the  specific  statute  (and) 
legislative  history. 

In  conclusion,  the  bases  hold  that:  (1)  The 
FPA  contains  no  minimum  threshold  for 
Commission  ratemaking  jurisdiction;  (2)  the 
Commission  has  no  authority  to  grant  blanket 
"de  minimis"  exemptions  from  rate 
regulation;  (3)  in  individual  cases,  however, 
the  "Commission  has  administrative 
discretion  to  decline  to  exercise  Jurisdiction 

*  *  *  (if)  the  public  interest  so  requires" 
[Union  Transmission  Company,  41  FPC  816, 
819  (1969)  (Initial  Decision)):  and  (4)  in 
declining  jurisdiction,  the  Commission  must 
find  that  regulation  will,  in  the  words  of  the 
Alabama  Power  court  (636  F.2d  at  361),  bring 
"trivial  or  no"  public  benefits. 

Before  reaching  that  decision,  however,  the 
Commission  must  balance  all  the  equities, 
with  "de  minimis"  counting  as  one  factor.  At 
this  juncture,  in  the  context  of  this  generic 
proceeding,  we  cannot  declare  a  blanket  cut- 
off for  which  we  will  waive  full-blown 
section  205  treatment.  For  now,  we  will  make 
determinations  as  to  whether  to  apply  the 
administration  de  minimis  exemption  in 
individual  cases  under  the  criteria  we  have 
reviewed  here.  Of  course,  to  do  so,  the  matter 
must  be  filed  with  the  Commission. 

(FR  Doc.  93-18679  Filed  8-4-93;  8:45  ami 
■M,UNO  COM  •n7-oi-« 


[DockM  No.  EQM-tO-OOOl 

Dominion  Managwnont  Argantlna  S^; 
Application  for  CommlMion 
Datonnlnatlon  of  Exwnpt  Wholosaio 
Gonorator  Statua 

July  30, 1993. 

On  July  26, 1993,  Dominion 
Management  Argentina  S.A. 
("DMASA")  Bled  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  deteraiination  of  exempt 
wholesale  generator  status  pursuant  to 
18  CFR  part  365  of  the  Commission's 
regulations. 

DN4ASA,  an  Argentine  corporation,  is 
a  wholly-owned  subsidiary  of  Dominion 
Energy.  Inc..  which  is  a  wholly-OMmed 
subsidiary  of  Dominion  Resources,  Inc 

DMASA  operates  an  eligible  facility 
in  Neuquen  Province,  Argentina  that 
consists  of  five  turbines  with  a 
combined  nominal  power  production 
capacity  of  98  MW.  DMASA  will  also 
operate  a  450  MW  hydroelectric  plant 
located  on  the  Neuquen  River  in 
Neuquen  Province,  Argentina.  The  plant 
has  a  nominal  power  production 
capacity  of  450  MW.  It  consists  of  two 
225  MW  turbogenerators  with 
associated  equipment  and  five  dams. 

Any  person  oesiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  A))  such 
motions  and  comments  should  be  filed 
on  or  before  August  20, 1993,  and  must 
be  served  on  the  applicant  (c/o  Michael 
W.  Maupin,  Esq..  Hunton  &  Williams. 
Riverfront  Plaza,  East  Tower,  951  East 
Byrd  Street,  Richmond.  Virginia  23219). 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caiheli, 
Secretary. 

(FR  Doc  93-18680  Filed  8-4-93;  8:45  aro| 
■iLUNO  COOK  artr-at-M 


[Docket  No.  CP90-208e-001] 

National  Fual  Gaa  Supply  Corp.; 
Petition  to  Amand 

July  30. 1993. 

Take  notice  that  on  July  27, 1993. 
National  Fuel  Gas  Supply  Corporation 
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(National  Fuel).  10  LaFayette  Square, 
Buffalo.  New  York  14203.  Beld  in 
Docket  No.  CP90-2086-001  a  petition  to 
amend  the  authorization  issued  by  order 
issued  on  November  28. 1990.  in  Docket 
No.  CP9O-2086-000.  to  permit 
continued  operation  of  the  ADegany 
State  Park  (ASP)  Storage  Field  located 
in  Cattaraugus  County,  New  York  as 
well  as  facilities  required  for  the 
continued  operation  of  the  storage  Held, 
for  a  period  expiring  on  the  earlier  of 
December  31. 1995,  or  the  effective  date 
of  a  permanent  certificate  authorizing 
the  operation  of  the  storage  field,  all  as 
more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

National  Fuel  states  that  it  was 
authorized  by  order  issued  November 
28. 1990.  inter  alia,  to  acquire  h-om 
Felmont  Natural  Gas  Storage  Company 
the  ASP  storage  field  and  facilities 
required  to  attach  the  storage  field  to  its 
Line  K  and  to  operate  the  storage  field 
and  connecting  facilities  for  up  to  three 
years  during  which  time  it  would  assess 
the  performance  of  the  field  and  utilize 
the  capacity  and  deUverability  of  the 
field  in  its  system  operations. 

National  Fuel  indicates  that,  while  it 
has  gained  considerable  experience  with 
the  ASP  field  since  the  commencement 
of  operations,  it  has  found  that  its 
utilization  of  the  field  is  constrained  by 
the  size  of  the  connecting  facilities.  It  is 
also  noted  that  unless  and  until  these 
connecting  facilities  are  expanded,  the 
pressure-volume  relationship  and 
operational  characteristics  of  the  ASP 
field  will  not  be  known  with  certainty. 
National  Fuel  also  states  that  further 
drilling  will  be  necessary  to  determine 
the  thickness,  porosity  and  permeability 
of  the  gas-bearing  sandstone  in  the  ASP 
field  as  well  as  the  location  of  the  gas- 
water  contact.  It  is  indicated  that  these 
activities  would  be  performed  pursuant 
to  National  Fuel's  Subpart  F  blanket 
certificate,  but  that  to  date  they  have  not 
been  constructed. 

National  Fuel  states  that  it  is 
important  that  it  continue  to  operate  the 
ASP  field  beyond  December  31. 1993. 
and  during  the  pendency  of  the  above- 
described  expansion  proposal.  National 
Fuel  requests  that  it  he  authorized  to 
continue  to  operate  the  ASP  field  and 
connecting  facilities  to  the  earlier  of 
December  31, 1995.  or  the  effective  date 
of  a  permanent  certificate  authorizing 
such  operations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  20. 1993.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LoiM  D.  CuheU. 
Secretory. 
(PR  Doc.  93-18641  Filed  8-4-93:  8:45  am) 
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Offic*  of  FoMil  Energy 
[FE  Docket  No.  93-76-NG] 

Bay  Stata  Gaa  Co.,  Order  Grantir>g 
Blanket  Authorization  To  Import 
Natural  Gaa  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SmttURY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Bay 
State  Gas  Company  blanket 
authorization  to  import  fiom  Canada  up 
to  40  Bcf  of  natural  gas  over  a  period  of 
two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  )uly  30. 1993 

aifford  P.  Tomasze%vaki. 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  93-18736  Filed  8-4-93:  8:45  am) 

BILUNG  CODE  MSO-OI-M 

[FE  Docket  No.  93-68-NG] 

Jonan  Gaa  Marketing  Inc..  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gaa  From 
and  To  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

StJMMARV:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 


Jonan  Gas  Marketing  Inc.  authorization 
to  import  and  export  a  combined  total 
of  up  to  100  Bcf  of  natural  gas  from  and 
to  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  import  or 
export  delivery  after  September  2.  1993. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  )uly  29. 1993. 

Clifibrd  P.  Toinaue%inki, 

Director  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  93-18739  Filed  8-4-93;  8:45  am) 

BIUJNO  COOC  MSe-*1-M 


[FE  DockM  No.  93-77-NG] 

Northern  Utilities,  Inc.,  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  to  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energ>'  gives  notice 
that  it  has  issued  an  order  granting 
Northern  Utilities.  Inc.,  blanket 
authorization  to  import  from  Canada  up 
to  IS  Bcf  of  natural  gas  over  a  period  of 
two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  insf>ection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  July  30. 1993. 
QifliDrd  P.  TomaxMwski. 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy 

IFR  Doc.  93-18737  Filed  8-4-93:  845  am) 
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[FE  Docket  No.  93-5S-NG] 

Tenrwaaee  Gaa  Pipeline  Co.,  Order 
Granting  Blanket  Authorization  to 
Export  Natural  Gaa  to  Mexico  and 
Granting  Intervention 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTXM:  Notice  of  order. 

SUMMARY:  The  O^ice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
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that  it  has  issued  an  order  granting 
Tennessee  Gas  Pipeline  Company 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
tarm,  banning  on  the  date  of  first 
delivery  after  August  13. 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hoxirs  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Fedoral  holidays. 

Issued  in  Wuhingtoa,  DC.  July  30. 1993. 
CltfTord  P.  ToaiMaawiki. 
Dinctor,  Office  of  Natural  Gas,  Office  of  Fuels 
Proglottis,  Office  of  Fossil  Energy. 
IFH  Doc  93-18735  Filed  8-*-93;  8:45  am) 
INXMOCOOf  two  P1-M 


[FE  Dock«<  No.  33-«6-NG] 


Texas  Internationai  Gas  &  Oil  Co., 
Order  Granting  Blanket  Authorization 
to  Export  Natural  Gas  tc  Mexico 

AGENCY:  OfBce  of  Fossil  Energy,  DOE. 
ACriON:  Notice  of  order. 

5UMM.^?V:  Thd  Of.f-ce  of  Fossil  Energy  of 
ihe  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
"  <is  Internationai  Gas  &  Oil  ciimpeny 

ronza'ilon  to  exporl  up  to  2bl.2 
billion  cubic  feet  of  natuiral  gas  over  a 
two-year  term  beginning  on  tfjeldote  of 
first  delivery  after  November  29l.  1993. 
This  oroer  is  avaiiabie  for  insp^'^ction 
end  copying  in  the  OfHce  of  Fuels 
Programs  Docket  Room.  3F-05^, 
Forreslai  Building.  1000  lhdepai;dence 
Avenue.  SW.,  Washington.  DC  2U585. 
(202)  586-9478.  The  docksl  room  i.s 
corin  between  the  hour;  of  8.00.a.m.  and 
4.30  p.m.,  Monday  through  Fridny, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  July  30, 1993. 
Clifford  P.  Tamasxawski, 
Director.  Office  cfS'atma!  Gas.  Ofp^e  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  93-18734  Filed  8-4-93;  8|45  am) 
SiUMoeoce  m8o-oi-« 


Scuthoastern  Power  Administration 

I 

Notica  of  issuance  of  F\n&\  Power 
Marfcating  Policy,  CLmborJand  Syatam 
or  Projects  I 

AG&;-;CY:  So jthsoslam  Power    i 
Adouimtrativn  (Southeastern), 
Department  of  Energy. 
ACTION:  Notice. 


SOKMARY:  The  Administrator  ba.^ 
adopted  tlie  attached  Final  Povifor 


UMI 


Marketing  Policy  for  Southeastem's 
Cumberland  System  of  Projects.  It  will 
be  effective  upon  publication  in  the 
Fedoral  Register  and  will  be  applicable 
to  the  sale  of  system  power  whoi 
contracts  can  be  negotiated  or  existing 
contracts  are  renegotiated.  The  policy 
was  developed  in  accordance  with 
Southeastem's  Procedure  for  Public 
Participation  in  the  Formulation  of 
Marketing  Policy  published  in  the 
Federal  Register  on  July  6. 1978,  43  PR 
29186.  The  process  was  initiated  by  the 
Administrator  with  a  decision  that  a 
new  written  marketing  policy  for  the 
Cumberland  System  of  Projects  was 
needed.  A  Notice  of  Intent  to  Formulate 
Power  Marketing  Policy  was 
subsequently  ptjblished  in  the  Federal 
Register  on  February  14. 1992,  57  FR 
5443,  requesting,  among  other  things 
proposals  and  recommendations  for 
cnn.sidoration  by  Sculheastem.  Se%'enty- 
two  responses  were  received  as  a  result 
of  the  Notice  of  Intent. 

On  September  17, 1992,  a  Proposed 
Power  Marketing  Policy  for  the 
Cumberland  System  of  Projects  was 
published  in  the  Federal  Register,  57  FR 
42992.  Seven  comments  were  received 
relative  to  the  proposed  policy  itself, 
during  a  Public  Comment  Forum  held  in 
Nashville.  Tennessee,  on  November  18, 
1992,  or  during  the  written  comment 
period  which  ended  December  4, 1992. 
Sevenil  consultations  were  held  with 
representatives  of  entities  or  groups  of 
entities  interested  in  the  proposed 
policy.  Additionally,  a  number  of 
corfar.-nces  were  held  with  the  Corps  of 
Engineers  and  Tonnes.see  Valley 
Authority  (TVA)  to  consider  matters 
inherent  in  fncllitating  whatever  policy 
might  be  finally  adopted.  All  of  the 
responses  and  comments  from  whatever 
source  and  within  whatever  timeframe 
wore  considered. 

Thereafter,  a  Southeastern  staff 
committee  was  selected  by  the 
Administrator  to  prepare  a  Staff 
Evaluation  of  all  oral  and  written 
comments  and  responses  received  by 
Southeast-3m.  The  Staff  Evaluation  was 
completed  on  July  15, 1993. 

Following  the  Staff  Ev.<)luation.  the 
Administrator  decided  to  adopt  the 
policy  as  modified. 

SUPPLEMENTARY  INFORMATION:  The  Final 
Power  Marketing  Policy  sets  forth  the 
guidfhnps  whirii  Southeastern  will 
follow  in  the  future  disposition  of 
power  from  the  Cumberland  System. 
The  policy  covers  power  from  the 
Barkley,  Center  Hill.  Cheatham,  Cordell 
Hull,  Dale  Hollow,  Uural.  Old  Hickory, 
J.  Percy  Priest,  and  Wolf  Creek  projects. 
The  policy  establishes  the  marketing 
area  for  system  power  and  deals  with 


the  allocation  of  power  among  or  for  the 
benefit  of  area  customers.  It  also  deals 
with  utilization  of  area  utility  systems 
for  essential  purposes,  wholesale  rates, 
resale  rates,  and  energy  and  economic 
efficiency  measures. 

Based  on  the  Environmental 
Assessment  of  the  proposed  marketing 
poUcy,  Southeastern  and  the 
Department  of  Energy  concluded  that 
the  proposed  policy  would  not  have  a 
significant  eflect  upon  the  quality  of  the 
himiian  environment.  The 
Environmental  Assessment  is  available 
at  Southeastem's  headquarters.  The 
Final  Power  Marketing  Polic>'  is  not 
modified  sufficiently  to  alter  this 
finding.  A  recital  of  the  primary 
comments  regarding  the  proposed 
marketing  policy,  brief  responses  or 
explanations  to  those  comments,  and 
specific  decisions  and  changes  in  the 
proposed  marketing  policy  approved  by 
the  Administrator,  precede  the  text  of 
the  final  policy  as  adopted. 

Issued  at  Elberton,  Georgia:  July  20, 1933. 
lohB  A.  McAllMter,  Jr., 
Administrator. 

Final  Power  Marketing  Policy 
Cumberland  System  of  Projticts 

Introduction.  The  efforts  to  develop  a 
new  written  power  marketing  poUcy  for 
Southeastern  Power  Administration's 
(Southeastern)  Cumberland  System  of 
Projects  began  on  February  14, 19S2. 
Southeastern  has  followed  the  step  by 
step  requirements  of  its  Procedure  for 
Public  Participation  in  Formulation  of 
Marketing  Policy  published  In  the 
Federal  Register  on  July  6, 1978,  43  FR 
291Pd.  Numerous  public  comments 
have  been  received  and  evaluated.  This 
public  input,  offered  in  an  ordorly  and 
timely  fashion,  was  carefully  considered 
in  the  decisionmaking  process. 

Purpose  and  Legal  Authority.  The 
purpose  of  the  policy  is  to  establish 
with  public  input  written  guidelines 
which  Southeastern  will  follow  in  the 
future  to  reasonably  and  equitably  carry 
out  the  statutory  requirements  set  forth 
in  section  5  of  the  Flood  Control  Act  of 
1944, 16  U.S.C.  825s.  Southeastem's 
authority  to  formulate  the  policy  and 
perform  these  functions  are  derived 
from  section  302(a)  of  the  Department  of 
Energy  Organization  Act,  42  U.S.C. 
7152,  and  delegations  pursuant  thereto. 

Reasons  for  Marketing  PoUcy.  The 
current  marketing  policy  became 
effective  on  March  16, 1983,  and  the 
earlic-st  cnntracts  executed  under  the 
marketing  policy  commenced  at 
midnight.  June  30. 1984.  The  current 
market iri.r  policy  provided  that 
contract'  negotiated  under  the  policy 
would  be  for  terms  of  approximately  10 


years.  The  contracts  also  provide  for  a 
37/36  month  notification  to  effect 
termination. 

Negotiations  to  market  power  to  one 
group  of  customers  included  in  the 
current  markaiing  policy  are  still 
ongoing.  One  of  the  stated  requirements 
in  the  negotiations  was  that  the 
contracts  be  of  a  long  term  nature — 20- 
30  years.  This  requirement  could  not  be 
met  under  the  current  marketing  policy. 

Primary  Comments  and  Responses. 
The  primary  comments  to  the  proposed 
marketing  policy  were: 

1.  Comment.  Tennessee  Valley 
Authority  (TV A)  is  over  compensated 
for  transmission  of  power.  East 
Kentucky  Power  Cooperative  (Eest 
Kentucky)  should  not  pay  wheeling  on 
Laurel  Projectpower. 

Response.  The  marketing  policy  states 
that:  "specific  terms  and  conditions  of 
arrangements  between  Southeastern  and 
TVA  and  Southeastern  and  the  other 
utilities  will  be  the  subject  of 
nenotiations." 

These  two  comments  regarding 
compensation  for  transmission  services 
are  rate  matters  and  should  not  be 
considered  in  connection  with  the 
marketing  policy.  These  issues  should 
more  appropriately  be  raised  and 
considered  in  the  next  rate  filing. 

2.  Comment.  All  preference 
customers,  including  TVA  should  be 
allocated  equal  hours  use  of  capacity 
(energy). 

Response.  The  Proposed  Cumberland 
Power  Marketing  PoUcy  states  that  the 
power  available  for  allocation  to  the 
preference  customers  outside  the  TVA 
system  will  be  peaking  power  only  and 
will  have  limited  energy.  All  of  the 
energy  mariieted  to  the  preference 
customers  outside  the  TVA  area  is  firm 
or  guaranteed  enei^.  A  large  percentage 
of  the  energy  marketed  to  TVA  is  not 
firm,  but  is  the  energy  remaining  after 
the  customers  outside  the  TVA  area 
receive  their  scheduled  firm  energy.  It 
represents  many  hours  of  less  valuable 
off-peak  energy.  Therefore,  the 
Administrator  has  deemed  that  the 
present  allocations  of  hours  use  is 
appropriate  for  the  Cumberland  power. 

3.  Comment.  TVA  is  not  a  preference 
customer. 

Response.  This  issue  was  raised  and 
considered  in  comments  found  in  48 
F.R.  11151  published  March  16, 1983. 
on  the  current  marketing  policy.  The 
conclusion  arrived  at  in  the  staff 
evaluation  for  the  existing  policy  is  that 
"Southeastern  could  alternately  market 
Cumberland  power  directly  to  the  180 
TVA  preference  entities  using  TVA  to 
wheel  and  fodlitate,  or  it  could  arrange 
to  pass  the  power  and  benefits  through 
TVA  lo  the  preference  customers.  From 
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an  efficiency  stand  point,  the  latter  is 
preferable."  Since  no  new  information 
has  been  introduced  concerning  the 
matter,  the  Administrator  considers  the 
prior  disposition  of  the  issue  sufficient. 

4.  Comment.  Proposed  language  in 
"Energy  and  Economic  Efficiency 
Measures"  should  be  revised  to  more 
adequately  reflect  Southeastem's  Energy. 
Resource  Management  Plan. 

Response.  The  primary  objective  of 
Southeastem's  Energy  Efficiency  and 
Renewable  Resource  Program  is  to 
promote  the  efficient  use  of  electric 
power.  Southeastern  encourages  and  is 
fully  supportive  of  Integrated  Resource 
Plan  development. 

Therefore,  each  customer  who 
purchases  Southeastem's  power  is 
encouraged  to  participate  in  an 
integrated  resource  plan  that  considers 
both  supply  and  demand  side 
alternatives.  It  is  recognized  that  some 
Southeastem  customers  are  members  of 
a  power  supply  organization  that  does 
resource  planning  for  said  customer 
(i.e..  power  supply  cooperatives  and 
joint  action  agencies.)  Where  a 
Southeastem  customer,  or  a  power 
supply  organization  that  does  resource 
planning  for  a  Southeastem  customer,  is 
responsible  to  a  regulatory  body  or 
another  Government  agency  for  an 
integrated  resource  plan,  the  customer 
will  make  a  copy  of  such  integrated 
resource  plan  available  to  Southeastem. 
All  Southeastem  customers  shall  agree 
to  encourage  the  efficient  use  of  energy 
by  ultimate  customers. 

5.  Comment.  The  limit  of  scheduling 
a  maximum  of  220  hours  of  energy  per 
KW-month  is  too  restrictive. 

Response.  The  policy  states  that: 
"specific  terms  and  conditions  of 
arrangements  between  Southeastem  and 
TVA  and  Southeastern  and  the  other 
utilities  will  be  the  subject  of 
negotiations".  The  220  hours  of  energy 
per  month  is  an  operational  and 
contractual  matter  rattier  than  a 
marketing  policy  matter.  While  this 
issue  may  be  explored  when  the  existing 
contracts  are  renegotiated  or  amended  to 
extend  their  terms,  the  scheduling  and 
disposition  of  Cumberland  power  is  not 
deemed  appropriate  for  consideration  in 
conjunction  with  formulating  the 
marketing  policy. 

6.  Comment.  Allow  East  Kentucky  to 
schedule  through  TVA  rather  than 
through  Southeastem. 

Response.  Southeastern  is  the 
marketing  agency  responsible  for 
disposing  of  Federal  power.  The 
coordination  and  combining  of  the 
schedules  of  all  the  customers  is  done 
by  Southeastem  to  provide  a  summary 
schedule  for  the  efficient  operation  of 
the  projects  by  the  Corps  of  Engineers. 


Southeastem  has  determined  that  the 
present  procedures  for  scheduling  the 
Cumberland  System  power  are 
appropriate  and  ere  in  the  best  interest 
of  the  preference  customers. 

7.  Comment.  The  longer  term 
arrangement  should  provide  a  rolling 
10-yoar  termination  notice. 

Response.  The  published  marketing 
policy  proposed  a  contract  term  of 
approximately  20  years  at  the  request  of 
one  of  the  parties  which  will  be  affected 
by  the  policy.  No  one  expressed  an 
objection  to  the  proposed  approximate 
20-year  contract  term.  Due  to  changes  in 
the  electric  utility  industry  and  the  area, 
the  policy  will  probably  need  to  be 
revised  after  20  years.  Southeastem 
considers  the  10-year  termination  notice 
unduly  long,  and  traditionally  notice 
provisions  have  been  and  continue  to  be 
subjects  of  contract  negotiation.  The 
present  policy  does  not  preclude 
extending  the  resultant  contracts  at  the 
end  of  the  20-year  period. 

Changes  or  Revisions  in  Proposed 
Marketing  Policy.  The  Energy  and 
Economic  Efficiency  Measures  section 
has  been  expanded  to  more  clearly 
reflect  the  intent  of  Southeastem's 
Energy  Resource  Management  Plan. 

Final  Power  Marketing  Policy 
Cumberland  System  of  Projects 

General.  The  projects  and  power 
subject  to  this  policy  are: 


BarVley  

Center  Hill  

Ct>eatham 

CordGll  Hun 

Dale  Hollow  .... 

Laurel  

Old  Hickory 

J.  Percy  Priest 
Wolf  Creek  


Capacity 

(kitowatt) 

(ruvne- 

plate) 


130,000 
135,000 

36,000 
100.000 

54,000 

61,000 
100.000 

28.000 
270,000 


Energy 
(mega- 
watt- 
hours) 
(average 
armual) 


'  550,000 
385,000 
165,000 
360,000 
125,000 

69.000 
475,000 

72.000 
920.000 


iQoes     rxX     include     increased     output 
resulting  from  Barkley-Kentucky  Canal. 

The  policy  for  the  Cumberland 
System  of  Projects  will  be  implemented 
as  soon  as  contracts  can  be  amended  or 
negotiated. 

The  policy  will  be  implemented 
through  negotiated  contracts  for  terms  of 
approximately  20  vears. 

Southeastem  will  seek  the  use  of 
transmission  facilities  owned  by  the 
Tennessee  Valley  Authority  (TVA)  and 
other  utilities  within  the  marketing  area 
for  all  necessary  purposes  including 
bulk  transmission  and  transmitting  to 
load  centers  where  required.  Power 
deliveries  may  be  made  at  the  projects, 
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at  utility  interconnections  with  TVA  or 
dt  ciutomer  substations,  as  d«temined 
bv  Southeastern.  The  projects  will  b« 
nydraulically.  electrically,  and     : 
financially  integrated  and  will  be! 
opt^rated  to  make  maximum 
contribution  to  the  power  supply  of  the 
utilities  within  the  selected  marketing 
iirsa.  Preference  in  the  sale  of  power 
shall  be  given  to  public  bodies  and 
cooperatives. 

Marketing  Area.  The  marketing  area 
will  be  the  TVA  service  area  and  the 
service  areas  of  the  following  utilities: 
Big  Rivers  Fiertric  Corporation:  Carolina 
Power  and  lajjht  Company,  Western 
Division;  East  Kentucky  Power 
Coope'-ative.  Kentucky  Utilities 
Company:  Municipal  Energy  Agency  of 
Mississippi,  the  seven  cooperative 
members  of  South  Mississippi  Electric 
Power  Association  currently  receiving 
Cumberland  power;  and  Southertt 
Illinois  Power  Cooperative.  The   j 
geographic  marketing  area  will  consist 
nf  approximately  148,000  square  miles. 
Except  where  duplication  of  allocations 
would  result,  public  bodies  and 
'  ooperatives  located  outside  the  TVA 
service  area  and  listed  on  Appendix  A 
attached  hereto  are  eligible  to  share  in 
Cumberland  power  marketable  under 
ihis  policy:  provided  that  Cumberland 
power  shall  not  be  made  available  to 
meet  any  portion  of  any  preference 
entity  demand  within  the  selected 
Cumberland  marketing  area  which  is  in 
part  required  to  be  met  by  power  from 
any  other  Southeastern  system.  Power 
marketed  to  TVA  will  be  for  the  sole 
benefit  of  the  160  preference  customers 
on  the  TVA  system  and  which  are 
served  by  TVA.  | 

Allocation  of  Power  Power  available 
under  this  policy  for  allocation  from  the 
Cumberland  System  will  be  peaking 
power  only.  The  power  will  be  allocated 
as  follows: 


Customer 

KW 

B<g  Rivers  Electric  Cooperative  ... 

East  Kentucky  Power  Cooperative 

Citv  o<  Henderson,  Kentucky  

V^tnicipai  Energy  Agency  of  Mie- 
Sissjppi  tor  its  eigrit  municipal 
menibers 

178.000 

170.000 

12,000 

30,000 

Sruthem  Illinois  Power  Coopera- 
tive   

26,000 

South  Mississipol  Electric  Power 
Association  for  Its  7  cooperative 
members    currently    receiving 
Cumberland  oower  

51.000 

Tennessee  Vattey  Authority  

Municipalities  in  Kentucky  Utifities 
Cornpeny  aree  

CP&L  Wesiem  Dfvision  Coopera- 
tives &  Mumcioctfty 

405.000 
62,000 
14,000 

The  energy  accompaniment  of  such 
capacity,  except  TVA,  will  be  1,500 
kilowatt-hours  jwr  kilowatt  per  year, 
except  that  if  additional  energy  is 
required  in  given  utility  areas  to  make 
viable  capacity  allocations  under 
acceptable  arrangements  such 
additional  energy  will  be  made  available 
from  the  Cumbwland  projects.  All 
remaining  capacity  and  energy  wrill  be 
allocated  to  TVA  for  the  benefit  of 
public  bodies  and  cooperatives  in  its 
area.  Capacity  and  associated  energy 
reservecf  for  the  municipalities  in  the 
Kentucky  Utilities  Company  area  will 
continue  to  be  marketed  to  TVA  tuitil 
contracts  can  be  negotiated  with  the 
municipalities. 

Utilization  of  Utility  Systems.  In  the 
absence  of  transmission  facilities  of  its 
own,  Southeastern  will  acquire  the  use 
of  area  generation  and  transmission 
systems  to  integrate  the  Cumberland 
projects,  provide  firming,  wheeling, 
exchange  and  other  functions  as  may  be 
necessary  to  dispose  of  system  po%ver 
under  reasonable  and  acceptable 
marketing  arrangements.  Utility  systems 
providing  such  services  shall  be  entitled 
to  adequate  compensation.  Southeastern 
will  make  declarations  of  all  energy 
available  from  the  Cumberland  System 
to  TVA  and  cooperatively  determine  the 
magnitude  of  delivery  from  particular 
projects  in  accordance  with  acceptable 
procedures  generally  followed  by 
Southeastern  and  the  Corps  of  Engineers 
with  respect  to  its  other  systems.  TVA 
will  schedule  and  dispatch  all  of  the 
Cumberland  System  power,  excluding 
Laurel  power,  and  will  transmit 
portions  of  such  power  to  its 
interconnections  in  response  to 
appropriate  schedules  submitted  by 
neighboring  utilities  entitled  to  receive 
designated  quantities  of  system  power. 
Laurel  power  will  be  scheduled  by  East 
Kentucky.  Specific  terms  and  conditions 
of  arrangements  between  Southeastern 
and  TVA  and  Southeastern  and  the 
other  utilities  will  be  the  subject  of 
negotiations.  Distribution  preference 
agencies  directly  affected  by 
negotiations  with  wheeling  utilities 
shall  stand  in  an  advisory  role  to 
Southeastern  and  shall  be  involved  as 
determined  by  Southeastern  and 
otherwise  kept  currently  advised  as  to 
the  status  and  progress  of  negotiations. 

Wholesale  Rates.  Rate  schedules  shall 
be  drawn  so  as  to  recover  all  costs 
associated  with  producing  and 
transmitting  the  power  in  accordance 
with  then  current  repayment  criteria. 
Production  costs  will  be  determined  on 
a  system  basis  and  rate  schedules  will 
be  related  to  the  integrated  output  of  the 
projects.  Transmission  costs  may  cause 
rate  schedules  to  vary  between  utility 


areas.  Rate  schedules  may  be  revised 
periodically. 

Resale  Rates.  Resale  rate  provisions 
requiring  the  benefits  of  Southeastern 
power  to  be  passed  on  to  the  ultimate 
consumer  will  be  included  in  each 
Scutheastem  customer  contract  which 
provides  for  Southeastern  to  supply 
more  than  25  percent  of  the  customer's 
total  power  requirements  during  the 
term  of  the  contract. 

Energy  and  Economic  Efficiency 
Measures.  Each  customer  who 
purchases  Southeastern 's  power  is 
encouraged  to  participate  in  an 
integratwl  resource  plan  that  considers 
both  supply  and  demand  side 
alternatives.  It  is  recognized  that  some 
Southeastern  customers  are  members  of 
a  power  supply  organization  that  does 
resource  planning  for  their  customers 
(i.e.,  power  supply  cooperatives  and 
joint  action  agencies).  Where  a 
customer,  or  a  power  supply 
organization  that  does  resource 
planning  for  a  Southeastern  customer,  is 
responsible  to  a  regulatory  body  or 
another  Government  agency  for  an 
integrated  resource  plan,  the  customer 
will  make  a  copy  of  such  integrated 
resource  plan  available  to  Southeastern. 
All  Southeastern  customers  shall  agree 
to  encourage  the  efficient  use  of  energy 
by  ultimate  customers. 

Appendix  A— Prafiercnce  AgaociM  ia  the 
Cumberland  Syatem  Araa 

Kentucky 

Big  Rivers  Electric  Corporation 
Meml>er  Cooperatives: 

Green  River  FC 

Henderson-Union  REC 

Meade  County  REC 

Jackson-Purchase  EC 
Associated  Utilities: 

Hnnderson  Municipal  Power  &  Light 
East  Kentucky  Power  Cooperative,  Inc., 
Member  Cooperatives: 

Big  Sandy  REC 

Blue  Crass  REC 

Clark  RECC 

Cumberland  Valley  REC 

Farmers  REC 

Fleming-Mason  REC 

Fox  Creek  REC 

Grayson  REC 

Harrison  REC 

Inter-County  REC 

Jackson  County  REC 

Licking  Valley  REC 

Nolin  REC 

Owen  County  REC 

Salt  River  REC 

Shelby  REC 

South  Kentucky  REC 

Taylor  County  REC 
Kentucky  Utilities  Company  Aree 

Barbouivilie 

Bardstown 

Bardwell 

Benham 

Corbin 


UMI 
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Falmouth 

Pnmkfort 

MadiwDville 

NicholMvUla 

Puia 

Providence 
Asaociated  UUlitiaa: 

Owensboro  Municipal  Utilitiaa 

Miaaiaaippi 

Municipal  Enaigy  Agency  of  Miaaiaaippi 
Member  Municipalitiea 

Canton 

Qaritadale 

Duiant 

Greenwood 

IttaBena 

Koaduako 

Leiud 

Yaaooaty 
South  Miaaiaaippi  Electric  Power  Aaaocietion 
Member  Cooporativea: 

Coahoma  EPA 

Delta  EPA 

Magnolia  EPA 

Southern  Pine  EPA 

Southweat  Missisaippi  EPA 

Twin  County  EPA 

Yazoo  Valley  EPA 

North  Carolina 

Carolina  Power  &  Light  Company  Area 
(Western  Division) 
Waynesville 
French  Broad  EMC 
Haywood  EMC 

Illinois 

Southern  Illinois  Power  Cooperative 
Member  Cooperatives: 

Egyptian  ECA 

Southeastern  Illinois  EC 

Southern  Illinois  EC 

Tennessee 


TVAi 

Aberdeen,  Miss. 

Albeitville.  Ala. 

Alcoa,  Tenn. 

Amory,  Miss. 

Athens,  Ala. 

Athens,  Tenn. 

Benton  County,  Tenn. 

Benton,  Ky. 

Bessemer,  Ala. 

Boliver,  Tenn. 

Bowling  Green,  Ky. 

Bristol,  Tenn. 

Bristol,  Va. 

Brownsville,  Tenn. 

Carroll  County,  Tenn. 

Chattanooga,  Tenn. 

Chickamauga,  Ga. 

Clarksville.  Tenn. 

Cleveland,  Tenn. 

Clinton,  Tenn. 

Columbia,  Tenn. 

Columbus,  Miss. 

Gookeville,  Tenn. 

Courtland,  Ala. 

Covington,  Tenn. 

Cullman,  Ala. 

Dayton,  Tenn. 

Decatur,  Ala. 

Dickson,  Tenn. 

Dyersbuig,  Tenn. 

Elizabethton,  Tenn. 
.   Erwin,Tenn. 


Etowah.  Tenn. 
Fayetteville,  Tenn. 
Florence.  Ala. 
Fort  Payne,  Ala. 
Franklin,  Ky. 
Pulton,  Ky. 
Gallatin,  Tn 
Glasgow,  Ky. 
Greeneville,  Tenn. 
Guntersville,  Ala. 
Harriman,  Tenn. 
Hartselle,  Ala. 
Hickman,  Ky. 
Holly  Springs.  Mist. 
Hopkinsville.  Ky. 
Humboldt.  Tenn. 
Huntsviile.  Al 
Jackson,  Tenn. 
lellico,  Tenn. 
Johnson  Qty,  Tenn. 
Knoxville,  Tenn. 
LaFollette,  Tenn. 
Lawrrencebuig.  Tenn. 
Lebanon.  Tenn. 
Lenoir  City,  Tenn. 
Lewisburg,  Tenn. 
Lexington,  Tenn. 
Loudon,  Tenn. 
Louisville,  Miss. 
Macon,  Miss. 
Maryville,  Tenn. 
Mayfield,  Ky. 
McMinnville,  Tenn. 
Memphis,  Tenn. 
Milan,  Tenn. 
Monticello,  Ky. 
Mtnristown,  Tenn. 
Mount  Pleasant.  Tenn. 
Murfreesboro,  Tenn. 
Murphy,  N.C. 
Murray,  Ky. 
Muscle  Shoals,  Ala. 
Nashville,  Tenn. 
New  Albany,  Miss. 
Newbern  Tenn. 
Newport,  Tenn. 
Oak  Ridge,  Tenn. 
Okolona,  Miss. 
Oxford,  Miss. 
Paducah,  Ky. 
Paris,  Tenn. 
Philadelphia.  Miss.    . 
Princeton,  Ky. 
Pulaski,  Tenn. 
Ripley,  Tenn. 
Rockwood,  Tenn. 
Ruseellville,  Ala. 
Russellville,  Ky. 
Scottsboro,  Ala. 
Sevierville,  Tenn. 
Sheffield,  Ala. 
Shelbyville,  Tenn. 
Smithville,  Tenn. 
Somerville,  Tenn. 
Sparta,  Tenn. 
Springfield,  Tenn. 
Starkville,  Miss. 
Sweetwater,  Tenn. 
Tarrant  Qty,  Ala. 
Trenton,  Tenn. 
Tullahoma,  Tenn. 
Tupelo,  Miss. 
Tuscumbia,  Ala. 
Union  Qty,  Tenn. 
Water  Valley,  Miss. 
Weakley  Coimty,  Tenn. 


West  Point,  Miss. 

Winchester,  Tenn. 

Alcorn  County.  EPA.  Corinth,  Miss. 

Appalachian  BC.  Jefferson  Qty,  Tenn. 

Arab  EC  Arab,  Ala. 

Blue  Ridge  Mountain  EMC,  Young  Harrii^ 

Ga. 
Caney  Ford  Ec,  McMinnville,  Tenn. 
Central  EPA,  Carth^e,  Miss. 
Cherokee  BC.  Centre,  Ala. 
Chickasaw  EC,  Somerville,  Tenn. 
Cullman  EC.  Cullman.  Ala. 
Cumberiand  EMC.  QarkfviUe,  Tenn. 
Duck  River  EMC.  Shelbyville,  Tenn. 
East  Miss.  EPC.  Meridian,  Miss. 
Forked  Deer  EC.  Halls,  Tenn. 
Ft.  Loudoun  BC,  Madisonvilie,  Tenn. 
4-County  EPA.  Columbus,  Miss. 
Franklin  EC,  Russellville.  Ala. 
Gibson  County  EMC  Trenton,  Tenn. 
Hickman-Fulton  Cos.  REOC  Hickman,  Ky. 
Holston  EC,  Rogersville.  Tenn. 
)oe  Wheeler  EMC,  Hartsell.  Ala. 
Marshall-DeKalb  EC.  Boaz.  AU. 
Meriwether  Lewis  EC.  Centerville,  Tenn. 
Middle  Tenn.  EMC  Murfreesboro.  Tenn. 
Middle  Tenn.  EMC  Murfreesboro,  Tenn. 
Monroe  County  EPA,  Amorty,  MiM. 
Mountain  EC  Mountain  Qty,  Tenn. 
Natchez  Trace  EPA.  Houston.  Miss. 
North  Alabama  EC,  Stevenson.  Ala. 
Northcentral  Miss.  EPA.  Byhalia,  Miss. 
Northeast  Miss.  EPA.  Oxford.  Miss. 
North  Georgia  EMC,  Dalton,  Ga. 
Pennyrile  RECC,  Hopkinsville,  Ky. 
Pickwick  EC.  Selmer.  Tenn. 
Plateau  EC  Oneida.  Tenn. 
Pontotoc  EPA,  Pontotoc,  Miss. 
Powell  Valley  BC.  Jonesville,  VA 
Prentiss  County  EPA,  Booneville,  Miss. 
Sand  Mountain  EC.  Rainsville.  Ala. 
Sequachee  Valley  BC  South  Pittsburg. 

Tenn. 
Southwest  Tenn.  EMC  Brownsville.  Tenn. 
Tallahatchie  Valley  EPC  Batesville,  Miss. 
Tenn.  Valley  EC,  Savannah,  Tenn. 
Tippah  EPA,  Ripley,  Miss. 
Tishomingo  Co.  EPA,  Luka.  Miss. 
Tombigbee  EPA.  Tupelo,  Miss. 
Tri-County  EMC  LaFayette,  Tenn. 
Tri-State  EMC,  MoCaysville,  Ga. 
Upper  Cumberland  EMC  Carthage,  Tenn. 
Volunteer  EC,  Decatur,  Tenn. 
Warren  RECC  Bowling  Green,  Ky. 
West  Kentucky  REOC,  Mayfield.  Ky. 
IFR  Doc  83-18738  Filed  8-4-93: 8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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North  Carolina:  Adequacy 
Determination  of  StataH'ribal  Municipal 
Solid  Waate  Permit  Program 

AGENCY:  Region  4,  Environmental 
Protection  Agency. 
ACnON:  Notice  of  Tentative 
Determination  to  Fully  Approve  the 
Adequacy  of  North  Carolina's  Municipal 
Solid  Waste  Landfill  Permitting 
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Prognm.  Public  Hearing  and  Public 
Comment  Period. 


UMI 


n  Section  4005(c)(1)(B)  of  the 
Reiouroe  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hasardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  oennit 
programs  to  msure  that  municipal  solid 
waste  landfills  (MSWLPs)  which  may 
receive  haardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  put  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  nave 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/l^bal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  siiomitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  vrill  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Qily  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  faderal 
landfill  criteria  wiU  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities.  j 

North  Carolina  applied  for  a 
determination  of  adequacy  imder 
section  4005  of  RCRA.  EPA  has 
reviewed  North  Carolina's  MSWLF 
application  and  has  tentatively 
determined  that  the  North  Carolina 
MSWLF  permit  program  is  adequate  to 
assure  compliance  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258). 

North  Carolina's  application  for 
program  adequacy  determination  is 
available  for  pubUc  review  and 
comment  Although  RCRA  does  not 


require  EPA  to  hold  a  public  hearing  on 
a  determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  to  be  held  on  the  date 
given  below  in  the  "DATES"  section. 
DATES:  All  comments  on  North 
Carolina's  application  for  a 
determination  of  adequacy  must  be 
received  by  the  close  of  the  public 
hearing  which  will  be  held  on 
September  21, 1993,  in  Raleigh,  North 
Carolina.  The  location  and  time  of  the 
hearing  may  be  obtained  by  contacting 
the  person  in  the  "CONTACTS"  section 
below.  The  State  will  participate  in  the 
public  hearing. 

ADDRESSES:  Copies  of  North  Carolina's 
application  for  adequacy  determination 
are  available  during  the  hours  of  8  a.m. 
to  5  p.m.  at  the  following  addresses  for 
inspection  and  copying: 

North  Carolina  Department  of  Environment, 
Health  and  Natural  Resources,  401  C)t>erlin 
Road,  Raleigh,  North  Carolina  27611,  Attn: 
Mr.  Dexter  Matthews,  telephone  910-733- 
0692; 

V.S.  EPA  Region  IV  Library,  345  Courtland 
Street  NB.,  Atlanta.  Georgia,  30365,  Attn: 
Ms.  Prisdlla  Pride,  telephone  404-347- 
4216. 

Written  comments  should  be  submitted  to: 
Ms.  Patricia  S.  Zweig,  Program  Manager, 
mail  code  4WD-RCRA.  U.S.  EPA  Resion  IV, 
Office  of  Solid  Waste,  345  Courtland  Street 
NE..  Atlanta,  Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  IV,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365.  Attn:  Ms. 
Patricia  S.  Zweig,  Program  Manager, 
mail  code  4WE>-RCRA.  telephone  404- 
347-2091. 

SUPPLEMENTARY  MFORMATION: 

A.  Background 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  tinder 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  mtmidpal  soUd  waste 
landfill  permit  programs  to  ensure  that 
fiadlities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adeqtiate. 

EpA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  SITO.  EPA  interprets 


the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  at  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
lYibe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  North  Carolina 

On  March  12. 1993.  North  Carolina 
submitted  an  application  for  adequacy 
determination.  EPA  reviewed  North 
Carolina's  application  and  submitted 
comments  to  the  State.  North  Carolina 
responded  to  EPA's  comments  and 
submitted  a  revised  final  application  for 
adequacy  determination  on  July  13, 
1993.  Region  IV  has  reviewed  North 
Carolina's  revised  final  application  and 
has  tentatively  determined  that  all 
portions  of  North  Carolina's  subtitle  D 
program  will  enstire  compliance  with 
the  revised  Federal  Criteria  on  October 
9, 1993. 

Copies  of  North  Carolina's  application 
are  available  for  inspection  and  copying 
at  the  location  indicated  in  the 
"Addresses"  section  of  this  notice.  The 
public  may  submit  written  comments  on 
EPA's  tentative  determination  tmtil  the 
close  of  the  public  hearing.  Written 
comments  should  be  submitted  to  the 
person  listed  in  the  "Contacts"  section 
of  this  notice.  Comments  may  also  be 
submitted  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

North  Carolina  does  not  have  the 
statutory  authority  to  enforce  the 
MSWLF  permit  program  on  Indian 
Lands.  MSWLFs  located  on  Indian 
Lands  are  subject  to  the  Federal  Criteria. 
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EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  the  public  hearing.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  determination  of  inadequacy 
for  North  Carolina's  program.  EPA 
expects  to  make  a  final  decision  on 
whether  or  not  to  approve  North 
Carolina's  program  by  October  1, 1993 
and  will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  Independent  of  the 
Federal  MSWLF  criteria  in  40  CFR  part 
258  independent  of  any  State/Tribal 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  with  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
FlodbiUtyAct 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Aothority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6946. 

Dated:  July  27, 1993. 
Joe  1.  nvaauOaa, 
Acting  Regional  Administrator. 
[FR  Doc  93-18588  Filed  8-4-93;  8:45  ami 


State  Of  Georgia;  Adequacy 
Datarmlnatlon  of  StatoH'rilMl  Municipal 
Solid  Waata  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  Georgia  application 


for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  SecUon  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  beUeves  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  betiveen  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  federal 
landfill  criteria  will  apply  to  all 
permitted  and  tmpermitted  MSWLF 
facilities. 

Georgia  has  applied  for  a 
determination  of  adequacy  imder 
section  4005  of  RCRA.  EPA  Region  IV 
has  reviewed  Georgia's  MSWLF 
application  and  has  made  a  tentative 
determination  that  all  portions  of 
Georgia's  MSWLF  permit  program  meet 
the  requirements  for  fiill  program 
approval  and  ensure  compliance  with 
the  revised  MSWLF  Criteria.  Georgia's 
application  for  program  adequacy 
determination  is  available  from  EPA 
Region  IV  and  the  State  for  public 


review  and  comment.  Although,  RCRA 
does  not  require  EPA  to  hold  a  pubbc 
hearing  on  a  determination  to  approve 
a  State/Tribe's  MSWLF  program,  the 
Region  has  tentatively  scheduled  a 
public  hearing  on  this  determination.  If 
a  sufficient  number  of  people  express 
interest  in  participating  in  a  hearing  by 
writing  the  Region  or  calling  the  cootect 
given  below  within  30  days  of  the  date 
of  publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  DATES  section.  The  Region 
will  notify  all  persons  who  submit 
commmts  on  mis  notice  if  it  is 
determined  that  a  hearing  is  necessary. 
In  addition,  anyone  who  wishes  to  learn 
whether  the  hearing  will  be  held  may 
call  the  person  listed  in  the  "CONTACTS" 
section  below. 

DATES:  All  comments  on  Georgia's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  7, 1993. 

If  there  is  sufficient  interest,  a  public 
hearing  vrill  be  held  on  September  22, 
1993  in  the  Floyd  Room  of  the  Twin 
Towers  West  Building,  200  Piedmont 
Avenue.  SE.,  Atlanta,  Georgia  30334. 
The  State  will  participate  in  the  public 
hearing  held  by  EPA. 
ADDRESSES:  Copies  of  Georgia's 
application  for  adequacy  determination 
are  available  between  the  hours  of  8 
a.m.  and  5  p.m.,  Monday  through 
Friday,  at  the  following  addresses  for 
inspection  and  copying:  Geoigia 
Department  for  Natural  Resources. 
Environmental  Protection  Division, 
Land  Protection  Branch,  4244 
International  Parkway,  suite  100. 
Atlanta,  Georgia  30354,  Attn:  Mr.  John 
Taylor,  telephone  (404)  362-2537;  and 
U.S.  EPA  Region  IV  Library.  345 
Courtland  Street  NE..  AtlanU.  Georgia 
30365.  Attn:  Ms.  Priscilla  Pride, 
telephone  (404)  347-4216.  Written 
comments  should  be  submitted  to  Ms. 
Patricia  S.  Zweig.  mail  code  4WD- 
RCRA.  EPA  Region  IV,  Office  of  Solid 
Waste,  345  Courtland  Street  NE.. 
Atlanta.  Georgia  30365. 
FOR  FURTHER  tUFORMATION  CONTACT:  EPA 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD- 
RCRA,  telephone  (404)  347-2091. 

SUPPLfMENTARY  MFORMATION: 

A.  Background 

On  October  9. 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWAJ. 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
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part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
Sacilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

ErA  intends  to  approve  State/Tribal 
MSWLF  permit  pro^vms  prior  to  the 
promulgation  of  STTR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  SUte/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jiirisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  ownei'  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Georgia 

On  April  15, 1993,  Georgia  submitted 
an  application  for  adequacy 
determination.  EPA  Region  IV  has 
reviewed  Georgia's  application  and  has 
tentatively  determined  that  all  portions 
of  the  Georgia's  Subtitle  D  program  meet 
the  reouirements  necessary  to  qualify 
for  full  program  approval  and  ensure 
complittDce  with  the  revised  Federal 
Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  September  7, 1993. 
Copies  of  Georgia's  application  are 
available  for  inspection  and  copying  at 
the  location(s)  indicated  in  the 

i  section  of  this  notice.  If  a 


public  hearing  is  held,  comments  may 
be  submitted  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

The  application  included  new 
regulations  developed  by  the  State  of 
Georgia  to  be  technically  comparable  to 
the  federal  criteria.  The  text  and  the 
nimibering  system  used  by  Georgia  are 
nearly  identical  to  the  federal 
regulations.  Georgia';  regulations 
became  effiactive  on  June  27, 1993,  and 
have  been  determined  to  be  technically 
comparable  to  the  federal  criteria. 

EPA  Region  IV  will  consider  all 
public  comments  on  its  tentative 
determination  which  are  received 
during  the  public  comment  period  and 
during  any  public  hearing  held.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  determination  of  inadequacy 
for  Georgia's  program.  EPA  Region  IV 
expects  to  mciie  a  final  decision  on 
whether  or  not  to  approve  Georgia's 
program  by  October  1, 1993,  and  will 
give  notice  of  it  in  the  Federal  Register. 
The  final  notice  will  include  a  summary 
of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9, 1991). 

.  Compliance  with  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  &Y)m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Autiiority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Ditpoul  Act  u  amended;  42  U.S.C  6946. 


Dated:  July  29, 1993. 
Patrick  MToMn. 

Acting  Regional  Adminittrator. 

iPR  Doc.  93-18722  Filed  S-4-93: 8:45  am] 

BNXMO  COOC  I 


(FRL-46aS-4] 

TvnnMSM:  Ad«quaqf  D«t«nnln«tion 
of  StataO'ribal  Municipal  Solid  Wasta 
Parmit  Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Tentative 
Determination  to  Fully  Approve  the 
Adequacy  of  the  State  of  Tennessee's 
Municipal  Solid  Waste  Permitting 
Program,  Public  Hearing,  and  Public 
Comment  Period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions,  (^ly  those 
owners/operatore  located  in  State/Tribes 
with  approved  permit  programs  can  tise 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
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approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  tiie  federal 
landfill  criteria  will  apply  to  all 
permitted  and  un[)ennitted  MSWLF 
facilities. 

Tennessee  has  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  Region  IV  of  EPA 
has  reviewed  Tennessee's  MSWLP 
application  and  has  made  a  tentative 
determination  that  Tennessee's  MSWLF 
permit  program  meets  the  requirements 
tor  full  program  approval  and  ensiu-es 
compliance  with  the  revised  MSWLF 
Criteria.  Tennessee's  application  for 
program  adequacy  determination  is 
available  from  EPA  Region  IV  and  the 
State  for  public  review  and  comment. 
Although  RCRA  does  not  require  EPA  to 
hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  DATES  section.  The  Region 
will  notify  all  persons  who  submit 
comments  on  this  notice  if  it  is 
determined  that  a  hearing  is  necessary. 
In  addition,  anyone  who  wishes  to  learn 
whether  the  hearing  will  be  held  may 
call  the  person  listed  in  the  CONTACTS 
section  below. 

OATCS:  All  comments  on  Tennessee's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
business  on  [September  7, 1993. 
Thirty (30)  days  from  publication  date]. 
If  there  is  sufficient  interest,  the  public 
hearing  will  be  held  on  September  23, 
1993  at  6  p.m..  at  the  Legislative  Plaza, 
room  #16,  at  the  Comer  of  Union  and 
Sixth  Avenue,  Nashville  Tennessee 
37243-0026.  The  State  will  participate 
in  the  public  hearing  held  by  the  Q'A. 

ADDRESSES:  Copies  of  Tennessee's 
application  for  adequacy  determination 
are  available  diuing  the  hours  of  8  a.m. 
to  4:30  p.m.  at  the  following  addresses 
for  inspection  and  copying:  Division  of 
SoUd  Waste  Management,  Tennessee 
Department  of  Environment  and 
Conservation,  Sth  Floor.  L  &  C  Tower, 
401  Church  Street,  Nashville,  Tennessee 
37243-1535.  Attn:  Mr.  Frank  Victory, 
telephone  615-532-0780;  and  U.S.  EPA 
Region  IV  Library,  345  Courtland  Street, 
NE..  Atlanta,  Georgia,  30365,  Attn:  Ms. 
Prisdlla  Pride,  telephone  404-347  4216. 
Written  comments  should  be  submitted 
to  Ms.  Patricia  S.  Zweig,  mail  code 
4WD-RCRA.  EPA  Region  IV,  Office  of 


Solid  Waste,  345  Courtland  Street,  NE.. 
Atlanta,  Georgia  30365. 
FOR  FURTHER  MFORMATKM  CONTACT:  EPA 
Region  IV,  345  Courtland  St.  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig.  mail  code  4WD- 
RCRA,  telephone  404-347-2091. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
pari  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
tlie  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

The  EPA  Region  IV  will  determine 
whether  a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 


B.  State  of  Tenni 

On  May  17, 1993,  Region  IV  of  EPA 
received  Tennessee's  final  MSWLF 
permit  program  application  for 
adequacy  determination.  Region  IV  has 
reviewed  Tennessee's  application  and 
has  tentatively  determined  that  all 
portions  of  Tennessee's  Subtitle  D 
program  meet  the  requirements 
necessary  to  qualify  for  hill  program 
approval  and  ensures  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  September  7, 1993. 
Copies  of  Tennessee's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice.  If  a 

Eublic  hearing  is  held,  comments  may 
e  submitted  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

The  State  of  Tennessee  proposed  and 
passed  amendments  to  rule  chapter 
1200-1-7  of  the  Tennessee  Solid  Waste 
Disposal  Act  to  make  charges  necessary 
to  implement  a  solid  waste  disposal 
program  that  is  equivalent  to  subtitle  D 
of  RCRA.  The  amendments  developed 
by  the  State  of  Tennessee  became 
effective  on  July  10, 1993,  and  the  State 
of  Tennessee's  MSWLF  regulations  have 
been  determined  to  be  technically 
coniparable  to  the  federal  criteria. 

EPA  will  consider  all  public 
comments  received  on  its  tentative 
determination  during  the  public 
comment  period  and  during  the  public 
hearing.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for 
Tennessee's  program.  EPA  intends  to 
make  a  final  decision  on  whether  or  not 
to  approve  Tennessee's  program  by 
October  9, 1993,  and  will  give  notice  of 
it  in  the  Federal  Register.  The  notice 
will  include  e  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Carti&utkm  Vmim  the  teyiltory 
FkxibiUtjAcI  | 

PuTsusnt  to  die  provisions  of  $  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbcnr  of  small  entities.  R  does  not 
impose  anj  new  biutlens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Aotkorily:  Thia  aotics  is  issued  uador  tiie 
autltarity  of  MCtkw  4005  of  tlM  SoUd  Waste 
Disposal  Act  as  tnundwi;  42  U.&C  6946. 

Dalsd:  July  29. 1993.  : 

PalrkkM.T«WB.  I 

Acting  HegiotialAdauimtzatoe. 
(FR  Doc  9>-18723  FUad  6-4-93: 6:45  sml 


call  the  Committee's  facilitator.  Greg 
Bourne.  Southeast  Negotiation  Network. 
Georgia  Institute  of  Technology.  Atlanta. 
GA  (404)  853-9846. 

Dated:  July  26. 1993. 
Deborah  Dakoa. 

Designated  FederxJ  Offlcial.  Offia  of 
Regulatory  Management  8r  Evaluation,  Office 
of  Policy.  Planning  and  Evaluation. 
(FR  Doc.  93-18721  Filed  8-4-43;  6:45  am] 


UMI 


NotiM  Of  Public  MMiIng  Of  ttw 
Ptio6pteorte  Add  Production  Wa6t6 
DIalogu*  CommittM 

AQCNCY:  Environmental  Protection 

Agency. 

ACTION:  Federal  Advisory  Committee 

Meeting. 

WMMAirr;  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  August  meeting  of  the 
Phosphoric  Acid  Production  Waste 
Dialogue  Committee.  The  meeting  is 
open  to  the  public  without  advance 
rerastration. 

The  purpose  of  the  meeting  is  to 
continue  to  review  information 
regarding  process  changes  that  will 
reduce  the  volume  and/or  toxicity  of 
phosphogypsum  and  process 
wastewater  from  the  production  of 
phosphoric  add. 

DATES:  Tlie  Committee  meeting  will  be 
held  on  August  25. 1993  from  10  a.m. 
to  4:30  p.m.  and  August  26  from  8  a.m. 
to  3  p.m. 

ADOHESt;  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel.  Coliunbia 
Pike  and  Washington  Blvd..  Arlington. 
Virginia  22204;  (703)  521>2122. 

FOR  nmrNER  mpormation  contact: 
Persons  needing  further  information  on 
the  technical  or  scientific  matters 
related  to  phosphoric  add  wastes 
should  contact  Dr.  Daniel  R.  Bushman. 
Office  of  PoUuticm  Prevention  and 
Toxics,  Economics,  Exposure  and 
Technology  Division,  TS-779, 
Environmental  Protection  Agency, 
Washington.  DC  20460:  phone  (202) 
260-6700.  Persons  needing  further 
information  on  the  committee's 
procedural  and  logistical  matters  ^ould 


(OPP-60048:  FRL-4638-4] 

Intent  to  Su6pond  Cwlain  Poattddo 
R69i6tratton6 

AOeiCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  piusuant  to 
section  6(f)(2)  of  the  Federal  Insectidde, 
Fungidde.  and  Rodentidde  Act 
(FIFRA).  7  U.S.C  136  et  seq.,  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(8)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  whidi  are  afiiacted 
by  the  Notices  of  Intent  to  Suspend. 
Moreover.  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
spedfied  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  afiiected  registrant  at 
its  address  of  record. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington. 
DC  20460,  (703)  306-«^7. 


SUPPI^IENTARY  MFORMATION: 

I.  Text  of  a  Notice  of  latent  to  Snqtend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  fadual  information,  follows: 

United  Stalaa  Euiiio— ataJ  Protectiaa 
A«nM7 

Office  of  Prevention,  Peetlcldee  and  Toxte 
Subetanoee 

Washington,  DC  20460 

Certified  MaU 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Festidde  P(oduct(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice  for 
Dated 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pestidde  product  registrations  listed  in 
Attachment  I  mil  be  suspended  30  days 
from  your  receipt  of  this  letter  \mless 
you  take  steps  within  that  time  to 
prevent  this  Notice  fixHU  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
siispending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insectidde.  Fungidde.  and 
Rodentidde  Ad  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  ordw 
will  be  an  imlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
CaU-In  Notice  imposeid  piusuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  tiie  Explanatory 
Appendix  (Attachment  m)  to  this 
Notice.  Affeded  produds  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  • 
Produdlist 

Attachment  D  Suspension  Report  • 
Requirement  List 

Attachment  III  Stispension  Report  • 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  produd  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  afiected  by  this  Notice 
properiy  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
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conducted  in  accordance  with  the 
requirements  of  section  6(d]  of  FIFRA 
and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the  - 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

SBcUon  3(c)(2)(B)(iv)  of  FIFTIA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
reouested,  the  Agency  will  issue  a  final 
order  at  the  conclusion  of  the  hearing 
governing  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Gerk  by  the  30th  day  firom  your  receipt 
of  this  Notice  in  order  to  be  legally 
efiiactive.  The  30-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  by  operation  of  law  and. 


under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effiective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 


review. 


The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  stafiis 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  membere  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  susp>ension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
haveitaken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
n.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  UJ)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 

342),  Laboratory  Data  Integrity 

Assurance  Division,  U.S. 

Environmental  Protection  Agency, 

401  M  St.,  SW.,  Washington,  DC 

20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 


necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  ciurently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.. 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibiUty  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
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RBquifemenU  Notios.  pleue  contact 
Stephen  L  Broxena  at  (703)  308-8287. 
Sincetely  ytmrs. 

Director.  Office  of  CompUanoe 

Monitoring 

Attadiments: 

Attaduaeot  I  -  Product  Liat 

Attachmeot  II  -  Requirement  List 


Attachment  ni  -  Bxplaoatoiy  Appendix 

U.  Registrants  Racaiving  and  Affscted 
by  Noticee  of  Intent  to  Suqiend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  latter  <^  notification  has  been 
sent: 


J/kBUE  A.— UST  OF  PnOOUCTS 

RegistEWt  Affected 

EPA  Regislralon 
Number 

Active  Ingredient 

Name  of  Product 

Dale  Issued 

Bonlde  Products  Inc. 

00000400062 

00000400107 
00050000022 
00161200295 

00309500028 

00346800028 

00633000013 
00633000015 

00672000436 

00740100061 
00740100188 
00740100214 

StMur 

SuKur 

Sodium  Hydroxide 

SuMur 

Sutfur 

Sulfur 

SuHur 
Sulfur 

Sulfur 

Sulfur 
SuHur 
Sulfur 

Bonide      Sulpfwr      Plant      Ftmgidda 

Micronized  Spray 
Bontde  Garden  Oust 

Boyer  Sewer  Root  Destroyer 
KncidA  404S  RovvaMe  AgricuNurai  Fun- 
gicide 
PtC  Sulfur  Candto  Fumigalor 
Thtedan  Sulfur 

Pemia-Guard  Dust  40%  Sulphur  D-40 
Perma-Guard  Dust  10%  Sulphur  D-42 

Pratt  Fmit  Tree  Spray 
Sevin-Sultur  10-40  Dust 
Ferti-Lome  Ousting  SuHur 
Ferti-Lome  improved  Rost  Dust 

7/16;^ 

7/1 6«3 
6/21/93 

Boyer  Cofpoiatton 
GrMn  Cotpoiafcon 

PIC  Coiporalion 
Sctitf  Cttemical  Inc. 
WaiaceCnusp 

Southern  MM  Creek  Products 
Voiuniray  Purctiasing  Group.  Inc. 

7/16/93 

7/1 6«3 

7/1 6«3 

7/16/93 
7/16/93 

7/16/93 

7/16«3 
7/16/93 
7/16/93 

ni.  Basis  for  Issuance  of  Notice  of  . 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 


Table  B.— Ust  of  Requirements 


UMI 


GukMine  Ref- 

Original Due 

Acii«  mgiadtant 

Registrant  Affected 

Requirement  Name 

erence  Number 

Data 

Sodium  Hydroxide 

Boyer  Corporabon 

90-Oay  Response 

1/1/93 

SuNur 

Schai 

Cttemical  Inc. 

Chemical  Idenlily 

61-1 

12/18/91 

Beginning  Materials  6  Manufacturing  Proc- 

61-2 

12/18/91 

61-3 

12^8/91 

Preliminary  Anaiysis  of  Product  Samples 

62-1 

■     12/18/91 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

12/18/91 

Certification  of  Ingredient  Limits 

62-2 

12/18/91 

Odor 

6»-4 

12/18/91 

Melting  Polnl 

63-5 

12/ia«1 

Boiing  Point 

63-6 

12/18/91 

Density.  Buic  Density,  or  Specific  Gravity 

63-7 

12/18/91 

Sdubtiity 

63-6 

12/18/91 

Vapor  Pressure 

63-9 

12/18/91 

Dissociation  Constant 

6^10 

12/18/91 

Octanol/Water  Partition  Coefficient 

63-11 

12/18«1 

pH 

63-12 

12/18/91 

Stability 

63-13 

12M8«1 

Oxidizing/Reducing  Action 

63-14 

12/18/91 

FiammabMity 

63-15 

12/18^1 

E)q)iodability 

63-16 

12/18/91 

Storage  Stability 

63-17 

12/18/91 

■ 

Viscosity 

63-18 

12/18/91 

Msdbiilty 

63-19 

12/18/91 

Corrosion  Characteristics 

63-20 

12/18/91 

Dielactrtc  Breakdown  Voltage 

63-21 

12/18«1 

Acuta  Oral  Toxicity  -  Rat 

81-1 

•2/18/91 

Federal 
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Tabl£  a.-4jST  OF  ReouiREMBfTS-Coniinusd 


IngredtaMl 


n«gistrant  Aftectod 


WaHaoe  C.  Thaip 


BonWe  Products  Inc. 


(tequiramarM 


Toridty  -  RabbiVRat 

am  Tnddty  -  Rat 

MnM>y£ye  Miaion  -  Rabbit 
Mmaiy  OamHl  Mtation 
Dawwal  SanaMnJoa 
ConMantW  SMHMnt   o(   Formuta 

Foan 

CartMcaian  Fttm:  Data  Citation 
Cartilicalion  Fumt.  Oftar  to  Cost  Sbaia 
Cartification  RoRK  Data  Compensation 
OhwiiicriWani^ 
Raginning  MalaiMirft  Manufacturing  fVoc- 


(CSF) 


GuiMinaRal- 
arancaNumbar 


61-2 
81-3 
81-4 
81-6 
81-6 


Discussion  o(  formation  of  Impurities 

Piaiiminaiy  Aoalyiii  of  Product  Sanfiiaa 

Caitification  of  tngndsnt  Limits 

Analytical  Matttd  to  Verify  Certified  Limits 

Odor 

Melting  Point 

Boiiir^PoiMt 

Density,  Bulk  Danaity.  or  Specific  Gravity 

Solubility  ' 

Vapor  Pressure 

Dissociation  Constant 

Octanol/Walar  Raiiiion  Coefficient 

PH 

Ojudiang/naducing  Action 
FlammabiCty 
Explodability 
Storage  Stability 
Viscosity 
MisdtMliV 

Corrosion  Chaiactarfstics 
Dielectric  Breakdown  Voltage 
Acute  Oral  Toidcily  -  Rat 
Acute  Demtal  Tojdoity  -  Rabbit/Rat 
Acuta  Inhalation  Tonicity  -  Rat 
Primary  Eye  trntaiion  -  Rabbit 
Piimary  Demiai  Inltafon 
Oarmal  SensSizaiion 
Cartificaten  Form:  Data  Citation 
Certification  Form;  Of  er  to  Cost  Share 
Cartfication  Form:  Data  Compertsation 
CortlidBntial  Statement  of  Formula   (CSF) 
Form 


OrujnalDua 


of   Formula   (CSF) 


Confidential  SUtemenl 

Form 
Chamicai  Idanity 
Beginning  Materials  6  Manufacturing  ftoc- 

ess 
Discussion  of  Formatjon  of  Impurities 
Preiimioary  Analysis  of  Product  Samples 
Analytkat  Msthod  to  Verify  Certified  Limits 
CarWication  o#  Ingradieat  Limits 
Odor 

MeHirig  PolrH 
Boiing  Point 

Density.  Bulk  Density,  or  Specific  Gravity 
Solubility 
Vapor  Prasswe 
Dissociation  Constant 
Octanol/Waler  Part»on  Coefficient 
pH 

Stability 

OxkHzing/Reducing  AoKon 
Flammabitity 
Eiytodafaty 
Storage  StiMity 
Viscosity 
MiscMRty 


61-1 
61-2 

61-3 
62-1 
62-2 
62-3 
63-4 
63-5 
63-« 
63-7 
63-8 
63-8 
63-10 
63-11 
63-12 
63-13 
63-14 
63-15 
63-16 
63-17 
63-18 
63-19 
63-20 
63-21 
81-1 
81-2 
81-3 
81-4 
81-6 
81-8 


61-1 
61-2 

61-3 
62-1 
62-3 

62-2 

63-4 

63-5 

63-6 

63-7 

6»-8 

63-9 

63-10 

63-11 

63-12 

63-13 

63-14 

63-15 

63-16 

63-17 

63-18 

63-19 


2/18/9 
2/18/9 
2/18/9 
2/18/9 
2/18/9 
2/18/9 

2/18/9 
2/18/9 
2/18/9 
2/18/9 
2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/16/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18« 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18« 

2/16/9 

2/18/9 

2/18/9 

2/18/9 
2/18/9 

2/^an 


2/18« 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/18/9 

2/1 8« 

2/18/9 

2/1 8« 

2/'8/9 
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Table  B.— List  of  Requirements— Continued 


Actfve  Ingradtont 


RsgistrenrAMactwl 


Grtffln  Corporation 


PIC  Corporation 


Raquirament  Nam* 


Corrosion  Characteristics 
Dislactric  Breakdown  Vottaga 
Acute  Oral  Toxicity  -  Rat 
Acute  Dermal  Toiddty  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  -  Rabbit 
Primary  Dermal  Irritation 
Dermal  Sensitization 
Cenification  Form:  Data  Citation 
Certification  Form:  Offer  to  Cost  Share 
Cenification  Form:  Data  Compensation 

Chemical  Identity 

Beginning  IMatsrials  A  Manufacturing  Proc- 
ess 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Cenification  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  State 

Odor 

(Melting  Point 

BoiHrig  Point 

Density,  Bulk  Density,  or  Specific  Gravity 

SokJbility 

Vapor  Pressure 

Dissociation  Cor^stant 

Octanoi/Water  Partitk)n  Coefficient 

PH 

Stability 

Oxklizing/Redudng  Action 

Flammabiiity 

Expkxlability 

Storage  Stability 

Viscosity 

Misdbility 

Corroskxi  Characteristics 

Dielectric  Breakdown  Voltage 

Acute  Oral  Toxk:ity  -  Rat 

Acute  Dennai  To)dcity  -  Rabbit/Rat 

Acute  Inhaiatkin  Toxicity  -  Rat 

Primary  Eye  Irritatkxi  -  Rabbit 

Primary  Dermal  Irritatkm 

Dermal  Sensitizatkin 

Confidential  Statement  of  Formula  (CSF) 
Form 

Cenificatkxi  Form:  Data  Citatkm 

Cemficatkxi  Fonn:  Offer  to  Cost  Share 

Certificatkjn  Form:  Data  Compensatk)n 

Chenwcai  klentity 

Beginning  Materials  &  Manufacturing  Proc- 
ess 
Discussk>n  of  Forrrtatkxi  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Anaiytwal  Method  to  Verify  Certified  Limits 
Certificatksn  of  Ingredtont  Limits 
Odor 

Melting  Point 
Boiling  Point 

Density,  Bulk  Density,  or  Specific  Gravity 
Solubility 
Vapor  Pressure 
Dissociation  Constant 
Octanol/Water  Partitkxi  Coeffkdent 
pH 

Stability 

Oxklizing/Reductng  Actkin 
Flammabiiity 
Expkxlability 
Storage  Stability 
Viscosity 


GuMeline  Ref- 

OrigindDue 

erence  Number 

Date 

63-20 

12/18/91 

63-21 

I2M8/91 

81-1 

12/1 8«1 

81-2 

12/18/91 

81-3 

12/18/91 

81-4 

12/18/91 

81-6 

12/18/91 

81-6 

12/18/91 

12/18/91 

12/1 8«1 

12/18/91 

61-1 

12/18/91 

61-2 

12/18/91 

61-3 

12/18/91 

62-1 

12/18/91 

62-2 

12/18/91 

62-3 

12/18/91 

63-2 

12/18/91 

63-5 

12/18/91 

63-4 

12/18/91 

63-5 

12/18/91 

63-6 

12/18«1 

63-7 

12/18/91 

63-8 

12/18/91 

6^-8 

12/18/91 

63-10 

12/18/91 

63-11 

12/1 8«1 

63-12 

12/18/91 

63-13 

12/18/91 

63-14 

12/18/91 

63-15 

12/18/91 

63-16 

12/18/91 

6»-17 

12/18/91 

63-18 

12/18/91 

63-19 

12/18/91 

63-20 

12/18/91 

63-21 

12/18/91 

81-1 

12/18/91 

81-2 

12/18/91 

81-3 

12/18/91 

81-4 

12/ia«1 

81-5 

12/18«1 

81-« 

12/18/91 

12/18«1 

12/18/91 

12/18«1 

12/18«1 

61-1 

12/18/91 

61-2 

12/18/91 

61-3 

12/18/91 

62-1 

12/18«1 

62-3 

12/18«1 

62-2 

12/18/91 

63-4 

12/18/91 

63-5 

12/18/91 

63-6 

12/18/91 

63-7 

12/18/91 

63-8 

12/18/91 

63-8 

12/18/91 

63-10 

12/18«1 

63-11 

12/18/91 

63-12 

12/18/91 

63-13 

12/18«1 

63-14 

12/18«1 

63-15 

12/18/91 

63-16 

12/18/91 

63-17 

12/18/91 

63-18 

12/1 8«1 
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Table  B.— 4.ist  of  Recmrements— Continued 


AdM  Ingredient 


Registrant  Affeded 


Southern  Mill  Creek  Products 


Voluntary 
Inc. 


Purct^aslng   Group, 


Requirement  Name 


MiscibJIity 

Conoeion  Charactertstics 

Oteiedrtc  BraeMown  Voltage 

Acute  Oral  Towdty  -  Rat 

Acute  Dermal  Toddty  -  Rabt«t/Rat 

Acute  Inh^ation  Toxicity  -  Rat 

Primary  Eye  trTlta«on  -  Rabbit 

Prtmary  Oermalkrttetion 

Dermal  SaneiUzaton 

Confidential   Statement   of   Formula   (CSF) 

Fonn 
Cerificalion  Fomt  Data  Citation 
C«rtificallon  Foim:  Offer  to  Cost  Share 
Certlficaion  Fomr  Data  Compensation 

Confidential  Statement  of  Formula  (CSF) 
Form 

Certification  Form:  Data  Citation 

CerHficaion  Fomi:  Offer  to  Coat  Shara 

Certification  Fomn:  Data  Condensation 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Proc- 
ess 

Discussion  of  FonnoHon  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Analytical  Method  to  Verify  Certified  Limits 

Certification  of  Ingredient  Limits 

Odor 

Melting  f»oint 

BoNing  Point 

Density.  Bulk  Denslly,  or  Specific  Gravity 

Solubility  ' 

Vapor  Pressure 

Dissociation  Constant 

OctanolWater  Partition  Coeff«ient 

PH 

Stability 

Oxidizing/Raducino  Acfion 
Flammabiltly 

ExplodabiliV 

Storage  Stabii^ 

Viscosity 

MisdijiKty 

Corrosion  Characterlsttes 

DieldctTic  Breakdown  Voltage 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  ToxKity  -  Rabbit/Rat 

Acuta  Inhalation  Toxidly  -  Rat 

Prtmary  Eye  Inltatton  -  Rabbit 

Piimary  Dermal  Irrttalion 

Dennal  SensHizatian 

Confidential  StalemerA  of  Fomiula   (CSF) 

Form 
Cerfficadion  Form:  Dala  Cit^kxi 
CartWcaaion  Form:  Offer  to  Coat  Share 
Certification  Form-  Data  Corrv>ensation 
Chemk:al  Identity 

Beginning  Materials  &  Manufacturing  Proc- 
ess 

Discussion  of  Foimatkjn  of  Impurities 
f^reliminary  Analyais  of  Product  Samples 
Analylical  MatKid  to  Verify  Ceilifiad  Limits 
Certification  of  Ingndient  Limits 
JOdof 
Melling  Point 
BoiBng  Point 

Density.  Bulk  Density,  or  Specific  Gravity 
Solubility  ^ 

Vapor  Prasswe 
Oisaodatton  Constml 

OctanolAWatar  Paition  Coalfidant 
pH 


Guideline  Raf- 
erartce  Number 


63-19 
63-20 
63-21 
81-1 
81-2 
81-3 
81-4 
81-5 
81-6 


61-1 
61-2 

61-3 
62-1 
62-3 
62-2 
63-4 
63-S 
63-6 
63-7 
63-8 
63-9 
63-10 
63-11 
63-12 
63-13 
63-14 
6^15 
63-16 
63-17 
6»-t8 
63-19 
63-20 
6&-21 
•1-1 
B1-2 
81-3 
81-4 
81-S 
81-6 


61-1 

ei-2 

61-3 
62-1 
62-3 

62-2 

63-4 

6»-5 

6^-6 

63-7 

63-6 

63-« 

63-10 

63-11 

63-12 


OritfnalOue 
Date 


12/18/9 
12/189 
12/18/9 
12/18/9 
12/18/9 
12/18/9 
12/18/9 
12/18/9 
12/18/9 
12/18/9 

12/18/9 
12/18/9 
12/18/9 
ia/18i« 

12/18/91 
1^18/91 
12^6191 
12/18/91 
12/ia«1 


12/18/9 

12/18W 

12/18^ 

12/18/9 

12/18/9 

12/189 

12/189 

12/189 

12/189 

12^89 

12/169 

12/189 

12/189 

12/189 

12/189 

12M891 

12/189 

12/169 

12/1891 

12/169 

12/189 

12/189 

12/189 

12^1891 

12/1691 

12/169 

12/189 

12/189 

ta/169 


12/189 
12/189 
12/169 
12/189 
12/18/9 

12/169 

12n69 

12/1891 

1^89 

1^89 

12/189 

12/189 

12/189 

12/189 

12/189 

ian89 

12/189 

12/189 
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Table  B.— Ijst  of  Requirements— Continued 

Adv  Ingrxient 

Registrant  Aflwtad 

Raqiirtmsnt  Name 

Guideline  Ref- 
erence Number 

Original  Due 
Dale 

StaMity 

63-13 

12/18/91 

CMdUino^Radudng  Adion 

63-14 

12/18/91 

RvTvnabWty 

63-15 

12/18/91 

ExptodabiUty 

•    83-16 

12/18/91 

Sloraga  StaMity 

63-17 

12/18/91 

• 

ViKtMity 

63-18 

12/18/91 

MUcibility 

63-19 

12/18/91 

Corrosion  Ctwactaristics 

83-20 

12/18/91 

1 

Dielectric  Brealulown  Voltage 

63-21 

12/18/91 

! 

Acute  Orjyiojddty- Rat 

81-1 

12/18/91 

/ 

Acute  Dermcrf  Toxicity  -  Rabbit/Rat 

81-2 

12/18/91 

Acute  Inhalation  Toxicity  -  Rat 

81-3 

12/18/91 

Prirwry  Eye  Irritation  -  Rabbit 

81-4 

12/18/91 

Primary  Dermal  Irritation 

81-5 

12/18/91 

Dermal  Sensitization 

81-6 

12/18/91 

UMI 


rv.  Attachment  IH  Suspension  Report- 
-Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Sodium  Hydroxide 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Reregistration  Eligibility 
Document  Data  Call-in  Notice  imposed 
pursuant  to  sections  4(g)(2)(B)  and 
3(c)(2)(B)  of  FIFRA  which  required 
registrants  of  products  containing 
sodium  hydroxide  used  as  an  active 
ingredient  to  develop  and  submit 
certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(g).  Failure  to  comply  with  the 
requirements  of  a  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In 
Notice  is  a  basis  for  suspension  under 
section  3(c)(2)(B)  of  FIFRA. 

The  Sodium  Hydroxide  Phase  5 
Reregistration  EligibiUty  Document  Data 
Call-in  Notice  dated  September  30, 
1992,  required  each  affected  registrant 
to  submit  materials  relating  to  the 
election  of  the  options  to  address  each 
of  the  data  requirements.  That 
submission  was  required  to  be  received 
by  the  Agency  within  90  days  of  the 
registrant's  receipt  of  the  Notice.  The 
Agency  received  a  response  from  you 
dated  December  28, 1992,  requesting  a 
waiver  of  data  required  for  the  subject 
pesticide  product.  Your  December  28, 
1992,  letter  requesting  a  waiver  of  data 
requirements  for  the  continued 
registration/reregistration  of  the  subject 
p>esticide  product  was  not  sufficient  to 
support  a  waiver.  The  Agency  informed 
you  of  its  decision  in  a  letter  dated 
February  9, 1993.  and  further  required 
a  response  from  you  within  15  days 
from  your  receipt  of  the  letter  to  correct 
the  inadequacies  or  to  choose 
appropriate  options  to  address  the  data 


requirements.  To  date,  you  have  not 
responded  to  the  Agency. 

Because  the  Agency  has  not  received 
an  adequate  response  from  you  as  a 
sodium  hydroxide  registrant  to 
undertake  the  required  testing  or  any 
other  appropriate  response,  the  Agency 
is  initiating  through  this  Notice  of  Intent 
to  Suspend  the  actions  which  FIFRA 
requires  it  to  take  under  these 
circumstances. 

B.  Sulfur 

On  April  16. 1991.  EPA  issued  the 
Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing  sulfur 
to  develop  and  submit  certain  data. 
These  data  were  determined  to  be 
necessary  to  satisfy  reregistration  data 
requirements  of  section  4(g)(2)(B)  of 
HFRA. 

The  Sulfur  Phase  5  Reregistration 
Data  Requirements  Notice  dated  April 
16, 1991,  required  each  affected 
registrant  to  submit  materials  relating  to 
the  election  of  the  options  to  address 
each  of  the  data  requirements.  That 
submission  was  required  to  be  received 
by  the  Agency  within  90  days  of  the 
registrant's  receipt  of  the  Notice.  The 
Agency  received  a  response  frtim  you  in 
which  you  committed  to  undertake  the 
required  testing.  The  Notice  further 
required  that  data  be  submitted  by 
deadlines  noted  for  the  subject  data 
requirements  on  Attachment  n.  These 
deadlines  have  passed  and  to  date  the 
Agency  has  not  received  adequate  data 
to  satisfy  these  data  requirements. 
Because  you  have  failed  to  provide  an 
appropriate  or  adequate  response  within 
the  time  provided  for  data  requirements 
listed  on  Attachment  II,  the  Agency  is 
issuing  this  Notice  of  Intent  to  Suspend. 


V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtainediK)m  the 
contact  person  noted  above. 

Dated:  )uly  29, 1993. 
Miduwl  M.  Slahl. 

Director,  Office  of  Compliance  Monitoring. 
(PR  Doc.  93-18719  Filed  8  4  03;  8:45  am) 
MLUNQCOOCl 


[OPP-60047;  FRL-4638-4] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  7  U.S.C.  136  et  seq.,  annoimces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take' 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  IPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
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by  the  Notices  of  Intent  to  Suspend. 
Moreover.  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  eadi  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Stephen  L.  Brozena.  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460,  (703)  308-«267. 
SUPPtfMENTARY  INFORMATK>N: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

Unitad  States  Environmsntal  Protection 
Agency 

Office  of  Prevention,  Peaticldae  and  Toxic 
Subetancee 

Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Iteregistration  Requirements 
Notice  for Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
fi'om  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  fi'om  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  and  4  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  3 
Data  Requirements  for  Reregistration 
Notice  imposed  pursuant  to  Section  4  of 
FIFRA.  The  specific  basis  for  issuance  of 
this  Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  III)  to  this 
Notice.  The  affected  product(s)  and  the 


requirement(s)  which  you  failed  to 
satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  n  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  Usted  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 
and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  73 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
requested,  the  Agency  will  issue  a  final 
order  at  the  conclusion  of  the  hearing 
governing  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 


registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW..  Washington,  DC  20460. 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Clerk  by  the  30th  day  from  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  30-day  time  limit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration (s)  by  operation  of  law  and, 
under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Data  Requirements 
for  Reregistration.  In  order  to  avoid 
suspension  under  ibis  option,  you  must 
satisfactorily  comply  with  Attachment 
II.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
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(Attadunant  m)  to  the  following  address 

(preferably  by  certified  mail): 

Office  of  Complianoe  Mooitoring  (EN- 

342).  Laboratory  Data  Integri^ 

Assuranoe  Division.  U.S.         | 

Environmental  Protection  Agency. 

401  M  St.  SW..  Washington.  DC 

20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
apphcable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing  You  should  submit  the 
necessary  data/information  as  quiddy  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(8). 

llie  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  AgMicy  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing.     ■ 


After  the  suspension  becomes  final 
and  effiective.  the  registrant  sub)ect  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  Usted  in 
Attachment  I.  may  not  legally  distribute. 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  dehver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell.  use.  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offier  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  imlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  feilure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-in  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 

Table  A.— Product  List 


addition  to  any  existing  suspension.  i.e.. 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  tvill  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  fat  violations  committed  by 
your  distributees.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L.  Brozena  at  (703)  308-8267. 

Sincerely  yours. 

Director,  Office  of  Compliance 
Monitoring 

Attachments: 
Attachment  I  •  Product  List 
Attachment  n  -  Requirement  List 
Attachment  III  •  Explanatory  Appendix 

n.  Registranto  Receiving  and  ACfected 
by  Notices  of  IiilMit  to  Suspend;  Date  of 
Issuance:  Active  Ingredient  and 
Products  Affected 

The  following  is  a  product  list  for 
which  a  letter  of  notification  has  been 
sent: 


Ragialrani  Affected 


Unon  Caitide  Chefnicais  &  Plas- 
tics Company  Inc. 


EPA  Registration  Number 


01035200036 
01035200042 


Active  Ingfedtont 


Paradox 
Paradox 


Name  of  Product 


Piror  P-15  Paper  samlcide  and 

Water  Treatment 
Piror  P-05  Paper  SItmidde  and 

Water  Treatment 


Data  Issued 


7/2f93 
7/2/93 


m.  Basis  for  Isananre  of  Notice  of 
Intent;  Requirement  List 

The  following  company  foiled  to 
submit  the  followring  required  data  or 
informatimi: 


TABLE  B.— Requirement  List 


Active  Ingredlem 

Registrant  Affected 

f^aquirement  Name 

QuMeineRef- 

•rance  Number 

Origmai 
Due-Data 

Paradox 

Union  Carbide  Chemic^  &  Ptasttcs 
ComiMnylnc. 

("lydrolysis 

161-1 

7/24/91 

UMI 


IV.  Attachnwol  III  SaspeDsioo  Report 
-Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 


-      Paradox 

In  March  1990.  EPA  issued  the  Phase 
3  Deta  Requirements  for  Reregistration 
Notice  imposed  pursuant  to  section  4(e) 
of  FIFRA  which  required  registrants  of 
products  containing  paradox  to  develop 


and  submit  certain  data.  These  data 
were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(e).  Failure  to  comply  with 
the  requirements  of  a  Phase  3  Data 
Requirements  Notice  is  a  basis  for 
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suspension  under  sections  3(c)(2)(B) 
and4ofFIFRA. 

The  Paradox  Reregistration  Data 
Requirements  Notice  dated  March  1990, 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  each  of  the 
data  requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  Notice.  The  Agency  received  a 
signed  response  from  you  dated  July  25, 
1990,  in  which  you  as  a  paradox 
registrant  committed  to  undertake 
required  testing.  The  Notice  further 
required  that  data  be  submitted  by  the 
deadline  noted  for  the  subject  data 
requirement  on  Attachment  II.  This 
deadline  has  passed  and  to  date  the 
Agency  has  not  received  adequate  data 
to  satisfy  this  data  requirement.  Because 
you  have  failed  to  provide  an 
appropriate  or  adequate  response  within 
the  time  provided  for  the  data 
requirement  listed  on  Attachment  U,  the 
Agency  is  issuing  this  Notice  of  Intent 
to  Suspend. 

V.  Conclusiraia 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  July  29, 1993. 
MkliMlM.SUliI. 

Director,  Offlce  of  Compliance  Monitoring. 
(FR  Doc  93-18718  Piled  8-«-93: 8:45  am] 
BIUJNaCOM( 


[OPP-66179:  FRL-463»-2] 

Notiot  Of  Intant  to  Cancol  the 
Ragittration  of  WIpaOut  Cold 
StarilizJng  DialnfacUng  Solution 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  to  cancel. 

SUMMAflV:  This  Notice  annoimces  the 
Agency's  intent  to  cancel  the 
registration  of  the  pestidde  product 
WipeOut  Cold  Sterilizing  Disinfecting 
Solution  (EPA  R^.  No.  58994-1).  This 
action  is  based  in  part  on  a 
determination  that  continued  sale, 
distributimi,  and  use  of  the  product 
would  cause  unreasonable  adverse 
effects  on  the  environment.  This 
determination  is  based  upon  data  and 
other  information  showing  that  this 
product  is  not  efficadous  when  used  as 
a  sterilant  in  accordance  with  its  label 
claims.  This  Notice  describes  additional 
bases  for  cancellation  of  this  produd. 
As  required  by  section  6(b)  of  the 
Federal  Insectidde,  Fungicide,  and 


Rodenticide  Act  (FIFRA),  this  Notice 
announces  that  the  Agency  intends  to 
cancel  the  registration  for  this  product. 
DATES:  Requests  for  a  hearing  by  a 
registrant  or  other  adversely  a^cted 
parties  must  be  received  by  the  Office  of 
the  Hearing  Clerk  at  the  address  given 
below  on  or  before  September  7, 1993  or 
within  30  days  from  receipt  of  this 
notice  by  the  registrant,  whichever 
occurs  later. 

ADDRESSES:  Requests  for  a  bearing  must 
be  submitted  to:  Hearing  Clerk  (A-llD), 
^ivironmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Additional  information  supporting 
this  action  is  available  for  public 
inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
hoUdays  in:  Information  Services 
Branch,  Program  Management  and 
Support  Division  (H-7502C),  OfHce  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  Rm.  236,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Vivian  Prunier,  Spedal  Review 
and  Reregistration  Division  (H-7508W), 
Office  of  Pestidde  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
3rd  Floor,  Crystal  Station  #1,  2800 
Crystal  Drive,  Arlington,  VA, 
Telephone:  703-308-8034. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  Notice  announces  EPA's  intent 
to  cancel  the  registration  of  the  pesticide 
product  WipeOut  Cold  Sterilizing 
Disinfecting  Solution  (WipeOut)  (EPA 
Reg.  No.  58994-1).  For  the  reasons  set 
foil^  below,  the  Administrator  has 
determined  that  this  product,  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice, 
generally  causes  xmreasonable  adverse 
eff^ects  on  the  environment.  This 
determination  is  based  primarily  on 
laboratory  data  and  other  information 
indicating  that  this  product  is  not 
efficadous  as  a  sterilant  or  sporidde 
and  does  not  meet  its  label  claims  for 
those  purposes.  Any  reference  in  this 
Notice  to  "sterilant"  also  includes 
"sporidde";  EPA  considers  these  terms 
to  be  synonymous.  Additional  bases  for 
cancellation  of  this  produd  are 
described  in  this  Notice. 

A.  OrgQnization  of  this  Notice 

This  Notice  is  divided  into  13  units. 
This  imit  provides  introdudory 
information  and  describes  the  legal 
authority  for  this  adion.  Unit  II 
discusses  the  role  of  pestiddes  used  to 


control  pest  microorganisms  that  pose  a 
threat  to  human  health.  Unit  III 
discusses  the  testing  protocols  used  to 
test  this  product  and  other  matters 
leading  to  this  action.  Unit  IV  presents 
the  results  of  the  Agency's  testing  and 
the  Agency's  assessment  of  the  risk  horn 
continued  use  of  this  product.  Unit  V 
discusses  the  Agency's  benefits 
assessment  of  this  proposed 
cancellation.  Unit  VI  presents  the 
Agency's  risk/benefit  assessment.  Unit 
VII  presents  additional  bases  for 
cancellation.  Unit  Vm  describes  the  role 
of  the  Sdentific  Advisory  Panel  and  the 
Secretary  of  Agriculture  relating  to  this 
action.  Unit  IX  sets  forth  the  Agency's 
determination  that  the  product 
registration  must  be  canceled.  Unit  X 
discusses  disposition  of  existing  stocks 
of  produd.  Unit  XI  outUnes  the 
procedures  for  implementing  the  actions 
required  by  this  Notice,  as  well  as  the 
procedures  for  requesting  a  hearing. 
Unit  Xn  identifies  the  references.  Unit 
Xm  gives  information  on  the  public 
docket. 

B.  Legal  Authority 

Before  a  pestidde  product  may  be 
lawfully  sold  or  distributed  in  either 
intrastate  or  interstate  commerce,  the 
product  must  be  registered  by  EPA, 
pursuant  to  FIFRA  sections  3(a)  and 
12(a)(1). 

A  registration  is  a  license  allowing  a 
pesticide  product  to  be  sold  and 
distributed  for  specified  uses  in 
accordance  with  specified  use 
instructions,  precautions,  and  other 
terms  and  conditions.  A  pesticide 
product  may  be  registered  or  remain 
registered  only  if  it  meets  the  statutory 
standard  for  registration.  Among  other 
things,  a  pestidde  must  perform  its 
intended  pestiddal  function  without 
causing  "imreasonable  adverse  effects 
on  the  environment"  (FIFRA  section 
3(c)(5)).  "Unreasonable  adverse  effects 
on  the  environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  sodal,  and  environmental 
costs  and  benefits  of  the  use  of  [the] 
pestidde"  (FIFRA  section  2(bb)). 

The  burden  of  demonstrating  that  a 
pesticide  product  satisfies  the  statutory 
criteria  for  registration  is  at  all  times  on 
the  proponents  of  initial  or  continued 
registration.  Under  FIFRA  section  6,  the 
Agency  may  issue  a  notice  of  intent  to 
cancel  the  registration  of  a  pesticide 
product  whenever  it  appears  to  the 
Administrator  that  the  product  no 
longer  satisfies  the  statutory  criteria  for 
registration.  If  appropriate,  the  Agency 
may  require  modifications  to  the  terms 
and  conditions  of  registration,  such  as 
deletion  of  particular  uses  or  revisions 
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to  labeling,  as  an  alternative  to 
cancellation.  If  the  Notice  requires  such 
changes,  cancellation  may  be  avoided 
by  making  the  changes  specified  in  the 
Notice,  if  possible.  Adversely  affected 
persons  may  also  request  a  hearing  on 
the  cancellation  of  a  specified 
registration.  If  they  do  so  in  a  legally 
e^ctive  manner,  the  registration  will  be 
continued  pending  a  decision  at  the 
conclusion  of  an  administrative  hearing. 

D.  Backgreond 

A.Usest^WipeOut 

WipeOut  has  been  registered  in  the 
U.S.  since  1989.  The  registrant  is  Health 
Care  Products,  Inc. ,  of  Mississauga. 
Ontario,  Canada.  Meditox,  Inc..  of 
Deerfield  Beach.  Florida,  is  the  U.S. 
agent  for  the  registrant.  The  composition 
of  the  activated  WipeOut  product  is 
claimed  to  include  1.0  percent  phenol 
and  0.3  percent  glutaraldebyde  as  active 
ingredients.  The  product  label  instructs 
the  user  to  activate  the  product  by 
combining  a  premeasured  amoiint  of 
activator,  which  contains 
glutaraldebyde,  with  a  premeasured 
amount  of  buffer  solution  that  contains 
phenol  and  inert  ingredients  (Ref.  17). 
WipeOut  is  a  chemical  germicide 
registered  for  use  as  a  sterilant. 
tuberculocide,  bactericide,  and  virucide. 
It  is  recommended  for  use  in  hospitals, 
dental  clinics,  labwatories.  and  nursing 
homes  to  sterilize  or  disinfect  surgical 
instruments.  It  is  also  registered  for  use 
as  a  disinfectant  on  nonporous  food 
preparation  equipment  or  any  hard 
nonporous  sur&ce  suspected  of 
contamination,  and  as  a  sanitizing  agent 
for  use  on  any  hard  nonporous  surface 
that  is  not  a  food-contact  surface.  The 
label  states  that  untised  activated 
product  is  100  percent  efficadous  as  a 
sterilant  for  45  days  after  activation. 

The  WipeOut  label  directs  that,  in 
ordR  to  be  used  as  a  sterilant,  the 
product  must  be  used  undiluted  for  a 
contact  time  of  10  hours.  In  order  to  be 
used  as  a  disinfectant,  the  label 
indicates  that  the  product  may  be 
diluted  1:1  and  must  be  used  for  a 
contact  time  of  at  least  10  minutes. 

WipeOut  has  been  used  primarily  on 
medical  (v  dental  equipment  that  is  too 
delicate  to  be  sterilized  by  means  of 
ethylene  oxide  gas.  steam,  or  dry  heat. 
Such  equipment  includes  endoscopes, 
certain  surgical  implements,  and  certain 
types  of  dental  equipment.  The 
registrant  has  not  submitted  production 
data  as  required  by  section  7  of  FIFRA. 
so  EPA  has  no  data  on  whidi  to  base  an 
estimate  of  total  annual  usage  of  this  - 
product. 


B.  Hazards  to  the  Public  from  Pest 
Microorganisms  that  Pose  a  Thnat  to 
Human  Health 

The  achievement  of  infection  control 
was  a  prerequisite  for  development  of 
modem  dental,  medical,  and  surgical 
procedures.  Prior  to  the  promotion  of 
antiseptic  surgery  in  the  late  19th 
century,  hospital  infection  rates  were  on 
the  order  of  90  percent  (Ref.  5).  Because 
of  the  high  risk  of  infection,  surgery  was 
associatwl  with  a  high  rate  of  mortality. 
Once  infection  control  practices  were 
established,  hospital  infiaction  ratee 
dropped  dramatically  and  surgery  could 
be  performed  more  safely. 

C.  Control  of  Pest  Microorganisms  that 
Pose  a  Thmat  to  Human  Health 

1.  Levels  of  disinfection.  According  to 
Favero  and  Bond  (Ref.  11),  infection 
control  experts  recognize  three  levels  of 
efficacy  for  disinfection  processes  or 
chemical  antimicrobial  agents  used  on 
inanimate  objects: 

a.  Sterilization  is  defined  as  the 
destruction  of  all  microbial  Ufa, 
including  bacterial  spores. 

b.  Disinfection  is  defined  as  the 
elimination  of  nearly  all  recognized 
pathogenic  microorganisms,  but  not 
necessarily  all  microbial  forms  (e.g., 
bacterial  spores).  Disinfection  does  not 
ensure  overkill  and  lacks  the  margin  of 
safety  achieved  by  sterilization.  Among 
chemical  disinfecting  agents,  there  is  a 
broad  range  of  activity  extending  fit>m 
sterility  at  one  extreme  to  a  minimal 
reduction  in  the  number  of  microbial 
contaminants  on  the  other.  The  extent  of 
activity  depends  on  factors  such  as 
potency  of  the  formulation  and  the 
length  of  contact  time.  Within  this 
category,  there  are  three  sublevels — 
high,  intermediate,  and  low,  as  follows: 

i.  High-level  disinfection  is  a  process 
that  is  lethal  to  all  but  the  most  resistant 
forms  of  microbial  life;  i.e,  some 
bacterial  spores  may  survive  this 
process.  To  qualify  as  a  high-level 
disinfectant,  an  antimicrobial  agent 
must  be  shown  to  be  capable  of  killing 
spores.  The  capability  of  killing 
bacterial  spores  is  an  assurance  of  the 
relative  power  and  activity  spectrum  of 
the  antimicrobial  agent.  Contact  time  is 
the  single  important  variable  between 
sterilization  and  high-level  disinfection. 
If  the  contact  time  is  long  enough,  an 
antimicrobial  agent  having  sporiddal 
capability  can  be  used  to  sterilize  an 
item.  According  to  Favero  and  Bond,  if 
a  sterilizing  agent  is  diluted  beyond  its 
ability  to  kill  all  spores,  it  no  longer 
qualifies  as  a  high-level  disinfectant. 

ii.  Intermediate  and  low-level 
disinfection  iathe  elimination  of  less 
resistant  forms  of  microbial  life. 


Bacterial  spores  and  oaitain  viruses  are 
resistant  to  Intermediate  disinfection 
agents:  bacterial  spores,  tuberculosis 
badlli.  and  certain  viruses  or  fiingi  may 
be  resistant  to  low-level  disinfection 
agents. 

c.  Decontamination  reduces  microbial 
contamination  so  that  the  treated  item  is 
safe  to  handle,  but  not  necessarily  safe 
to  use  on  a  patient 

2.  Level  of  disinfection  required  for    . 
items  used  in  dental,  medical,  or 
surgical  diagnosis  or  treatment.  In  1972. 
E.  H.  Spaulding  devised  a  classification 
scheme  for  choosing  the  appropriate 
level  of  disinfection  for  various  patient 
care  items  or  equipment  (Ref.  30).  The 
U.S.  Department  of  Heelth  and  Human 
Services  Centers  for  Disease  Control  and 
Prevention  uses  this  system  in  its 
guidelines  (Ref.  13).  In  Spaulding's 
classification  scheme,  instruments  and 
items  for  patient  care  are  divided  into 
three  categories  on  the  basis  of  the  risk 
of  infection  involved  in  the  use  of  these 
items,  as  follows: 

a.  Critical  items  present  a  high  risk  of 
infection  if  the  item  is  contaminated 
with  any  microorganism,  including 
bacterial  spores.  Items  that  enter  the 
vascular  system  or  sterile  tissue,  such  as 
surgical  instruments,  dental  surgical 
instruments,  implants,  cardiac  or 
urinary  catheters,  and  hypodermic 
needles,  are  critical  items.  To  avoid  the 
risk  of  infection,  these  items  must  be 
sterilized. 

b.  Semi-critical  items  are  objects  that 
contact  intact  mucous  membranes  (e.g.. 
the  mouth,  nose,  or  rectum)  but  will  not 
ordinarily  penetrate  the  blood  barrier  or 
enter  other  ordinarily  sterile  areas  of  the 
body.  Examples  of  semi-critical  items 
are  dental  mirrors  and  aspirators, 
respiratory  therapy  and  anaesthesia 
equipment,  endoscopes,  and  diaphragm- 
fitting  rings.  Intact  mucous  membranes 
are  generally  resistant  to  infection  by 
common  bacterial  spores,  but  are 
susceptible  to  infection  by  other 
organisms  such  as  tuberculosis  bacilli 
and  viruses.  Accordingly,  semi-critical 
items  must  be  free  of  all 
microorganisms,  except  for  bacterial 
spores.  Although  sterilization  of  semi- 
critical  items  is  desirable,  it  is  not 
absolutely  essential.  If  sterilization  of  a 
semi-critical  item  is  not  possible  or 

i>ractical.  it  is  reasonable  to  use  a  high- 
evel  disinfection  process. 

c.  Non-critical  items  contact  intact 
skin  and  indude  stethoscopes,  blood 
pressure  cufts,  bed  pans,  and  linens. 
Intact  skin  is  an  effective  barrier  to  most 
microorganisms.  Accordingly, 
intermediate  or  low-level  disinfection  of 
non-critical  items  is  sufficient. 

3.  Alternatives  for  achieving 
appropriate  level  of  disinfection  for 
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critical  and  semi-critical  items. 
Standards  of  practice  for  infection 
control  have  been  established  by  experts 
in  the  transmission  of  infactious  disease 
and  accepted  by  the  medical/dental 
community.  Examples  include  the 
Center  for  Disease  Control  and 
Prevention  Guideline  for  Hospital 
Environmental  Control,  1981  and 
revised  in  1985  (Ref.  13);  Association  for 
Practitioners  in  Infection  Control 
Guideline  for  Selection  and  Use  of 
Disinfectanto.  1990  (Ref.  29);  and 
Infection  Control  in  the  Dental 
Environment,  issued  jointly  by  the 
Departments  of  Veterans  Affairs  and 
Health  and  Human  SMvices  and  the 
American  Dental  Association  in  1990 
(Ref.  IS). 

All  guidelines  recommend  that 
Instnmients  or  other  items  used  for 
patient  care  be  thoroughly  cleaned 
before  they  are  sterilized  or  disinfected. 
Thorough  cleansing  can  remove 
contaminating  microoi]ganisms  and 
organic  matter.  Residual  oiganic  matter 
(such  as  blood,  saliva,  or  feces)  not  only 
adds  to  the  microbial  load,  but  interferes 
with  the  disinfection  process  by 
preventing  the  antimicrobial  agent  from 
reaching  the  surface  of  the  instrument 
and  by  directly  reacting  with  the 
antimicrobial  agent. 

Currently  accepted  standards  of 
practice  for  infection  control 
recommend  use  of  steam  sterilization 
for  critical  or  semi-critical  items 
wherever  practicable.  Steam 
sterilization  is  inexpensive,  reliable,  and 
easy  to  monit<w. 

Critical  or  semi-critical  items  that  are 
too  fragile  to  withstand  steam  or  dry 
heat  sterilization  may  be  sterilized  with 
ethylene  oxide  gas.  However,  ethylene 
oxide  gas  requires  long  processing  tio>es 
and  repeated  treatment  may  also 
damage  certain  items.  If  none  of  these 
methods  is  faasible,  the  items  are 
sterilized  with  chemical  sterilizing 
agents  sudi  as  the  product  discussed  in 
this  Notice.  According  to  Favero  and 
Bond,  critical  or  semi-critical  items  that 
cannot  withstand  repeated  prolonged 
immersion  in  a  chemical  sterilizing 
agent,  but  cannot  be  sterilized  by  other 
methods  for  the  reasons  discussed 
above,  may  be  high-level  disinfiBcted 
(Ref.  11).  As  explained  above,  high-level 
disinfection  is  accomplished  by  using  a 
chemical  sterilizing  agent,  at  the 
dilution  rata  requirad  for  achieving 
sterilization,  to  treat  the  item  for  a 
shorter  period  rather  than  the  extended 
period  of  time  usually  required  to 
echieve  stnilization. 


m.  Regulatioii  of  Pesticides  aaiming  to 
Coatrol  Microofgaaisms  that  Pose  a 
Threat  to  Human  Health 

A .  Efficacy  Standards  for  Pesticides 
Used  to  Control  Pest  Microorganisms 
that  Pose  a  Threat  to  Human  Health 

1.  Efficacy  measurements  for  various 
methods  of  sterilization.  The  efficacy  of 
heat  sterilization  (including  steam 
autoclave  or  dry  heat  treatments)  or 
ethylene  oxide  gas  systems  may  be 
monitored  with  biological  monitoring 
systems  to  see  whether  sterilization  has 
occurred.  The  standards  of  practice  for 
infection  control  recommend 
monitoring  to  verify  the  adequacy  of 
sterilization  cycles.  A  biological 
monitoring  system  consists  of  bacterial 
spores  that  are  impregnated  in  paper 
strips  or  sealed  in  glass  ampules.  These 
are  placed  in  the  sterilization  chamber 
and  sub)ected  to  sterilization  treatment 
along  with  the  instruments  being 
treated.  Following  the  sterilization 
treatment  cycle,  the  treated  spores  are 
cultured,  using  procedures  speciHed  for 
the  particular  biological  monitoring 
system  used.  If  the  treated  spores  do  not 
give  rise  to  viable  bacteria,  the 
sterilization  treatment  is  judged  to  have 
been  effective. 

Liquid  chemical  sterilizing  or 
disinfecting  agents  cannot  be 
biologically  monitored,  because  no 
monitoring  system  suitable  for  use  in  a 
liquid  medium  exists.  Consequently,  it 
is  not  possible  to  verify  whether 
sterilization  or  disinfection  actually 
occurred  after  treatment  with  such 
agents.  Systems  are  available  for 
assessing  the  concentration  of  the  active 
ingredient  in  the  chemical  sterilizing  or 
disinfecting  agent:  however,  this  does 
not  give  complete  assurance  that  the 
product  will  kill  or  has  killed 
microorganisms  on  or  in  the 
instruments.  Because  users  cannot  use 
biological  monitoring  systems  to  verify 
the  e^cacy  of  the  chemical  sterilant 
after  a  particular  use,  they  must  rely  on 
the  EPA-approved  label  and  use 
directions  for  assurance  that  the  product 
has  worked. 

2.  EPA  requirements  for  registering 
chemical  sterilizing  or  disinfecting 
products. — a.  Chemical  composition. 
Registrants  must  submit  analytical  data 
on  five  batches  (i.e.,  lots  or  production 
runs)  to  demonstrate  that  the  product 
can  be  reliably  formulated  and  that  the 
formulation  remains  stable  from  the 
time  the  product  is  formulated  until  it 
is  used.  The  data  must  show  that  the 
concmtrati(Hi  of  each  ingredient  does 
not  vary  beyond  the  ranges  specified  by 
EPA  in  40  CFR  158.175  (bK2)  or  the 
certified  limits  specifred  in  the 


Confidential  Statement  of  Formula  for 
the  pesticide. 

b.  Product  efficacy.  Registrants  who 
claim  that  their  product  kills  bacterial 
spores  or  claim  that  the  product  can  be 
used  to  sterilize  items  which  are 
classified  as  critical  or  semi-critical 
items  must  provide  data  to  demonstrate 
sporiddal  activity  in  accordance  with 
40  CFR  158.640  and  Agency  guidelines. 
In  1982.  EPA  issued  Product 
Performance  Guidelines,  Subdivision  G 
(Ref.  7),  which  specifies  use  of  the 
Sporicidal  Activity  Test  developed  by 
the  Association  of  Official  Analytical 
Chemists  (AOAC)  (Ref.  31)  and  the 
Agency's  performance  requirements  for 
products  tested  with  the  AOAC  Activity 
Test.  In  1985,  EPA  issued  a  guideline 
(DIS/TSS-9)  (Ref  8)  to  further  clarify 
product  testing  requirements,  including 
the  need  to  conduct  confirmatory  testing 
of  sterilant  products  by  a  second 
independent  laboratory.  The  AOAC 
Sporicidal  Activity  Test  demonstrates 
the  ability  of  the  pesticide  product  to 
kill  bacterial  spores  on  contaminated 
surfaces.  EPA  specifies  that  each  of 
three  batches  of  product  must  be  tested 
against  240  "carriers."  The  carriers 
represent  two  types  of  surfaces, 
porcelain  penicylinders  and  silk  suture 
loops,  and  are  contaminated  with  spores 
of  one  of  two  spore- formirtg 
microorganisms:  Bacillus  subtilis  ATCC 
19659  and  Clostridium  sporogenes 
ATCC  3584  (i.e.,  60  replicates  of  each 
carrier/microorganism  combination). 

c.  Performance  requirements.  EPA 
requires  that  products  for  which  the 
ability  to  sterilize  or  to  kill  spores  is 
claimed  must  kill  all  spores  on  all  of  the 
720  carriers  in  the  AOAC  Sporicidal 
Activity  Test.  No  failures  are  permitted 
for  products  claiming  the  ability  to 
sterilize  or  kill  sp>ores.  The  results  of  the 
AOAC  Sporicidal  Activity  Test  must  be 
verified  by  a  separate  confirmatory  test 
corulucted  by  a  laboratory  different  from 
the  one  performing  the  testing  on  the 
first  three  batches.  The  confirmatory  test 
follows  the  protocol  for  the  AOAC 
Sporicidal  Activity  Test,  except  only  1 
batch  of  product  is  tested  and  30 
replicate  carriers  per  surface  type  and 
microorganism  are  used.  Although  the 
AOAC  Sporicidal  Activity  Test 
distinguishes  between  a  "sterilant"  and 
a  "sporicide"  (the  AOAC's  performance 
standard  for  a  "sporicide"  is  less 
stringent  than  for  a  "sterilant"),  EPA 
does  not  recognize  this  distinction. 
Accordingly,  any  product  for  which  a 
spfMicidal  claim  is  made  must  show  no 
failures  in  the  720-carrier  AOAC 
Sporicidal  Activity  Test  and  in  the  120- 
carrier  confirmatory  test;  i.e.,  it  must 
meet  the  same  performance  standard  as 
EPA  prescribes  for  a  sterilant.  It  is  EPA's 


41782 


Federal  Register  /  Vol.  58.  No.  149  /  Thursday.  Axigust  5.  1993  /  NoUces 


position  that  the  only  products  suitable 
ror  use  as  sporiddes  (and  therefore 
recognized  oy  infection  control  experts 
as  usehil  in  high-level  disinfection 
procedures)  are  products  which  meet 
the  EPA  performance  standards  for 
sterilants. 

3.  AOAC  Sporicidal  Activity  Test 
Protocol.  The  AOAC  Sporicidal  Activity 
Test  protocol  is  generally  accepted  in 
the  scientific  community.  It  was  first 
accepted  in  1966  and  has  been  modified 
several  times.  The  test  protocol  is 
designed  to  simulate  in-use  conditions. 
First,  it  requires  that  the  spores  of  two 
microorganisms — Bacillus  subtilis  and 
Clostridium  sporogenes — be  cultured. 
The  rationale  for  using  these  particular 
spores  is  discussed  below.  The  spores 
are  then  put  into  a  medium  for  transfer 
to  two  types  of  objects:  glazed  porcelain 
cylinders  and  silk  surgical  suture  loops, 
collectively  referred  to  as  "carriers." 
The  process  of  placing  spores  on 
carriers  is  called  "inoculation."  After 
inoculation,  the  carriers  are  dried.  Some 
carriers  of  each  type  are  tested  to  see 
whether  the  inocvuation  was  successful 
(i.e.,  whether  the  spores  on  the  carrier 
are  cafMble  of  growth  and  have 
resistance  to  treatment  with     I 
hydrochloric  add  as  spedfied  in  the 
protocol).  Other  carriers  are  immersed 
in  the  product  being  tested,  where  they 
remain  for  the  contact  time  spedfied  for 
the  product.  Then,  they  are  placed  into 
a  solution  that  neutralizes  or  halts  the 
product's  antimicrobial  action.  The 
carriers  are  then  transferred  to  a 
medium  that  permits  spore  growth  and 
observed  for  a  period  of  21  days.  Each 
carrier  is  placed  in  a  separate  vessel 
containing  the  growth  medium,  and 
each  carrier  is  checked  for  growth  (i.e., 
a  positive  reeding).  Any  carrier  that 
does  not  exhibit  grovrth  after  21  days  is 
heat  shocked.  Heat  shock  is  a  process 
whereby  an  inoculated  carrier  in  a 
growth  medium  is  heated  to  80  degrees 
Celsius  in  a  final  effort  to  determine 
whether  any  living  spores  remain.  Heat 
shocked  carriers  are  rechecked  for 
growth  after  72  hours.  Lack  of  growth 
after  this  stage  of  testing  indicates  that 
the  spores  on  the  subject  carrier  have 
been  Killed  by  the  product  being  tested. 

4.  Rationale  for  selection  of  test 
microorganisms.  The  two  spores  used  in 
the  AOAC  test  method  are 
representative  of  the  hardiest  and  most 
common  sporulating  forms  of  bacteria. 
Spores  are  the  dormant  state  of 
microorganisms,  typically  bacteria, 
which  exhibit  a  lack  of  biosynthetic 
activity,  reduced  respiratory  activity, 
and  resistance  to  heet,  radiation,  and 
various  chemical  agents.  Spores  are  the 
most  resistant  forms  of  life. 
Accordingly,  spores  are  used  to 


determine  the  efficacy  of  sterilants;  any 
agent  that  is  capable  of  killing  spores  is 
judged  to  be  capable  of  killing  any  other 
form  of  microbial  life.  If  microorganisms 
are  not  killed,  they  may  contaminate 
medical  or  dental  environments  and 
instruments.  If  microorganisms  on 
instrxmnents  are  not  killed  and  remain 
viable,  they  may  cause  serious  infection 
upon  contact  with  a  patient. 

a.  Bacillus  subtilis  is  a  representative 
aerobic  spore.  Aerobic  spores  require 
oxygen  to  germinate  and  grow.  Aerobic 
spores  that  cause  disease  may  be  present 
and  may  pose  risks  in  the  medical/ 
dental  environment.  Among  the  most 
serious  infections  that  can  be  caused  by 
aerobic  spores  in  humans  is  anthrax. 
Additionally,  new  evidence  suggests 
that  otherwise  harmless  aerobic  spores, 
if  allowed  to  enter  the  bloodstream  (e.g., 
through  the  use  of  improperly  sterilized 
arteriogram  equipment  or  other  medical 
instruments)  can  trigger  infection  that 
may  damage  the  patient's  heart  valves. 

b.  The  other  test  spore,  Clostridium 
sporogpnes,  is  a  representative 
anaerobic  spore.  Anaerobic  spores 
germinate  and  grow  only  in  the  absence 
of  oxygen.  Anaerobic  spores  that  cause 
disease  may  be  present  and  may  pose 
risks  in  the  medical/dental 
environment.  Among  the  most  serious 
infections  that  can  be  caused  by 
anaerobic  spores  are  tetanus  and  gas 
gangrene.  Recent  data  have  implicated 
improperly  disinfeded  endoscopes  as 
the  source  of  a  case  of  infection  by  the 
anaerobic  spore-forming  baderium 
Clostridium  difficile.  The 
microorganism  was  found  on  a 
gastrointestinal  endoscope  that  had 
been  treated  with  a  glutaraldehyde- 
based  produd  (Ref.  12).  The  hazards 
posed  by  these  and  similar  infections 
are  well  known. 

B.  Agpncy's  Old  Verification  Program 

Until  1982,  EPA  conduded  its  own 
efficacy  tests  on  antimicrobial  products. 
This  testing  program  included 
pretesting  to  confirm  data  submitted  by 
potential  registrants  and  some  post- 
registration  testing  to  check  whether 
antimicrobial  products  continued  to 
meet  sterilant  or  tuberculocidal  claims. 
In  1982,  this  program  was  phased  out 
because  of  budget  cuts.  However,  in 
response  to  a  General  Accounting  Office 
(GAO)  report  of  August  1990  critidzing 
this  action  (Ref.  14),  EPA  reinstituted  a 
pre-  and  {>ost-testing  program  on 
antimicrobial  produds. 

C.  Agency's  New  Program 

EPA  is  conduding  a  comprehensive 
program  to  test  all  currently  registered 
antimicrobial  products  to  assure  that  all 
such  products  are  efficadous.  Under  the 


program,  EPA  is  first  testing  those 
products  with  claims  having  a 

Eotentially  higher  impad  on  public 
ealth.  Under  an  interagency  agreement, 
the  Food  and  Drug  Administration 
(FDA)  is  providing  the  laboratory 
facilities  and  personnel  for  testing 
samples  of  sterilant  produds  obtained 
by  the  EPA.  The  sterilant  claim  is  the 
strongest  that  can  be  made  for  an 
antin^crobial  produd,  and  sterilants  are 
registered  for  use  in  situations  where 
complete  elimination  of  microbial  life  is 
crudal  for  health  reasons.  Therefore,  the 
Agency's  testing  strategy  provides  for 
products  with  such  claims  to  be  tested 
first. 

Under  EPA's  testing  strategy,  at  the 
time  that  the  tests  described  below  were 
conduded.  an  initial  screening  test 
(initial  test)  consisting  of  testing  1  lot  or 
batch  was  performed  on  the  produd  in 
accordance  with  the  AOAC  Sporiddal 
Activity  Test  using  30  of  each  carrier/ 
spore  combination  (for  a  total  of  120 
carriers).  If  the  produd  foiled  the  initial 
test,  the  more  extensive  EPA 
enforcement  test  (validation  test),  using 
60  of  each  carrier/spore  combination, 
was  done  to  confirm  those  results.  If  the 
produd  feiled  the  validation  test,  it  was 
considered  inefficadous. 

FDA's  Sterility  Analysis  Research 
Center  in  Minneapolis,  Minnesota, 
performed  the  tests  on  the  produd  in 
accordance  with  the  AOAC  Sporiddal 
Activity  Test  published  in  the  1990 
Edition  of  the  AOAC  Offidal  Methods 
of  Analysis.  EPA  approved  one  minor 
deviation  from  this  protocol  for  the  tests 
conduded  in  1991  and  1992.  At  that 
time.  FDA  employed  a  procedure  for 
extrading  wax  from  the  suture  loops 
that  had  been  permitted' in  previous 
editions  of  the  AOAC.  After  1992.  FDA 
used  the  wax  extradion  procedures 
specified  in  the  1990  edition  of  the 
AOAC  Methods  of  Analysis. 

IV.  Findings  on  WipeOut 

A.  Chemical  Analysis 

The  composition  of  the  activated 
WipeOut  produd  is  claimed  to  indude 
1.0  percent  phenol  and  0.3  percent 
glutaraldehyde  as  active  ingredients. 

A  sample  of  WipeOut  obtained  on 
January  2, 1991.  from  Biotrol,  Inc.,  in 
Wood  Cross.  Utah,  was  identified  as 
WipeOut  Batch  •  20772  and  assigned 
EPA  sample  nimiber  8-96382  and  was 
sent  to  EPA's  National  Enforcement 
Investigation  Center  in  Denver. 
Colorado,  for  analysis.  EPA's  analysis 
showed  that  produd  tested  on  the  day 
of  adivation  contained  0.97  percent 
phenol  and  0.26  ;>ercent  glutaraldehyde. 
When  the  activated  produd  was 
reanalyzed  45  days  after  activation,  the 


FedgnJ  Rggiater  /  Vol.  58.  No.  149  /  Thursday.  August  5.  1993  /  Notices 


41783 


glutanldehyde  concsntration  was  found 
to  be  unchanged.  EPA  found  that  the 
compositioo  of  the  product  was  within 
acceptable  limits  (Ret  25). 

A  product  sample  obtained  on 
September  S,  1991.  from  Meditox.  Inc., 
in  Deerfield  Beach,  Florida,  was 
identified  as  WipeOut  Lot «  1E26/ 
Activator  1  E27.  The  product  was 
assigned  EPA  sample  number 
"09059115880302B  Fazal  Haq,"  sent  to 
EPA's  Analytical  Chemistry  Laboratory 
in  Beltsville,  Maryland,  and  analyzed  on 
the  day  it  was  activated.  The 
glutaraldehyde  and  phenol  levels  in  the 
product  were  found  to  be  within 
acceptable  limits  (Raf.  28). 

Samples  of  two  lots  (WipeOut  lot 
numbers  2009SBR5743  and 
2009SBR5747)  were  obtained  on 
Februaiy  11. 1992.  from  Meditox,  Inc., 
in  Deerneld  Beach.  Florida,  and 
identified  as  EPA  sample  numbers 
021192-2823-0101  NDR  2-11-92  and 
021192-2823-0102  NDR  211-92.  EPA 
analysis  of  these  samples  showed  that 
the  levels  of  glutaraldehyde  in  die 

Eroduct  samples.  0.35  peroent.  were 
igher  than  specified  In  the  Confidential 
Statement  of  Formula  for  the  product 
(0.30  percent).  The  compositicm  of  these 
two  lots  of  marketed  product  does  not 
comply  with  the  reqiiirements  of  40  CFR 
158.175  (Refe.  10, 26.  and  27). 

B.  Efficacy  Testing 

The  product  label  for  WipeOut  claims 
that  tmdiluted.  unused  product  will 
have  100  percent  efficacy  flor  45  days 
after  activation.  WipeOut  was  tested  for 
EPA  by  FDA  in  accordance  with  the 
testing  strrtegy  described  above. 

A  WipeOut  product  sample  obtained 
on  January  2. 1991.  from  Biotrol.  Inc.,  in 
Wood  Crms,  Utah,  was  identified  as 
WipeOut  Batch  •  20772  and  assigned 
EPA  sample  number  8-96381  and  was 
sent  to  FDA's  Sterility  Analysis 
Research  Center  in  Minneapolis. 
Minnesota.  Undiluted  product  was 
tested  45  days  after  activation  for  10 
hours  at  20  "C.  The  data  were  delivered 
to  EPA  and  reviewed  by  EPA 
microbiologists.  The  results  are  shown 
in  Table  1  below  (Refo.  4  and  32). 

Table  1.— WipeOut  Batch  No.  20772 
(EPA  Sample  #  8-9631) 


Number 

or  Car- 

Ofsenlsni 

Cantor 

flers 
Showing 
Growth 

C. 

panic  ylliideri 

3(V30 

spongtntt 

suture  loops 

28/30 

Tal)te  1  .—WipeOut  Batch  No.  20772 
(EPA  Sample  «  8-0631)— Continued 


Number 

acm- 

Organisni 

Carrier 

rieis 
Showing 
Growth 

6.  su^tfMs 

penicy«nden 

22/30 

stAjre  loops 

22/30 

A  sample  of  WipeOut  obtained  on 
September  5. 1991.  frtim  Biotrol 
International  of  Louisville,  Colorado, 
was  identified  as  WipeOut  Lot  •  1E26/ 
Activator  1E27.  FDA  performed  the  test 
on  xmdiluted  product  on  the  day  it  was 
activated  for  10  hours  at  20  X.  The  data 
wera  delivered  to  EPA  and  reviewed  by 
EPA  microbiologists.  The  results  are 
shown  in  Table  2  below  (Refo.  1,3,  and 
24). 

Table  2.— WipeOut  Lot  No.  1E26/ 
Activator  1E27 


Organism 

Carrtor 

Number 

.o(C«- 

riers 

Showing 

Growth 

C. 
Sporpgenee 

B.sijtom 

penicyNndars 

suture  loops 

pemcylinders 
suture  loops 

15«0 

14^60 

22/60 
39«0 

Samples  of  WipeOut  were  obtained 
on  February  11, 1992.  fitim  Meditox, 
Inc.,  of  Deerfield  Beach,  Florida,  and 
identified  as  WipeOut  lot  numbers 
2009SBR5743  and  2009SBR5747.  FDA 
performed  the  testing  on  imdiluted 
product  on  the  day  that  the  product  was 
activated  for  10  hotus  at  20  '^.  Results 
are  in  Table  3  below  (Refe.  1  and  2). 

TaWe  3.— WipeOut  Lot  Numbers 
2009S6R5743  and  2009SBR5747 


Organism 


Numt>er 
of  Car- 
riers 
Showing 
Growth 


WipeOut  Lot  No.  2009SBR5743 

C. 

pemcytirwefs 

47«0 

spomganes 

suture  loops 

51/60 

B.8ubm 

penicyNnders 

53«0 

aulure  loops 

60«0 

\MpeOut  Lot  No.  2009SBRS747 


c. 

penicyfirKlers 

53«0 

aporogenea 

suture  loops 

60«0 

B.sutms 

peniqAnderB 

60«0 

suture  loops 

5M0 

C.  Summary 

The  label  for  WipeOut  claims  that  the 
unused  undiluted  product  can  achieve 
sterilization  with  10  hoxus  of  contact 
time  for  45  days  after  activation.  EPA 
has  examined  the  data,  including  all 
documentation  regarding  the  handling 
of  the  WipeOut  product  samples,  the 
test  procedures  used,  and  the  raw  data 
generated  during  the  studies.  The 
Agency  finds  that  the  tests  were 
conducted  in  conformance  with  the 
AOAC  Sporicidal  Activity  Test  Method, 
and  that  the  tests  demonstrate  that 
WipeOut  does  not  kill  all  spores  when 
the  product  is  used  as  directed.  EPA 
concludes  that  WipeOut  does  not 
possess  the  sterilizing  properiies 
claimed  on  the  product  1^1. 

D.  Risk  Assessment 

The  data  given  above  in  this  unit 
indicate  that  WipeOut  does  not  wwk  as 
a  sterilant.  Because  of  its  inefficacy. 
WipeOut  poses  considerable  risk  to 
human  health  by  virtue  of  its 
registration  and  the  possibility  of  its 
continued  sale,  distribution,  and  use. 

1.  Data  demonstrate  that  WipeOut 
does  not  kill  all  test  miavorganisms. 
Based  on  testing  results  discussed  above 
in  this  unit,  the  Agency  has  found  that 
WipeOut  does  not  work  as  a  sterilant  as 
claimed  on  its  label.  Under  test 
conditions,  the  product  failed  to 
ehminate  all  spores  when  tested  at  its 
label-specified  concentration  and 
contact  time.  As  such,  there  is  no  level 
of  assurance  that  WipeOut  accoropliriies 
its  intended  purposes  as  a  sterilant 
under  actual  use  conditions.  Therefore, 
the  product  is  considered  inefficacious. 

2.  EPA  requires  sterilant  products  to 
kill  all  test  microorganisms,  due  to  the 
critical  role  of  such  products  in 
reducing  the  risk  of  infection.  WipeOut 
is  recommended  for  use  at  the  follovring 
sites:  hospitals,  dental  clinics,  nursing 
homes,  and  laboratories.  The  need  for 
reliable  and  successful  sterilization  at 
these  sites  is  beyond  dispute,  since  the 
use  of  improperly  sterilized  dental, 
medical,  or  surgical  instruments  and 
supplies  poses  risk  of  infection  to  the 
patient  and  user.  Inflection  control  is  so 
essential  a  medical  function  that 
hospitals  generally  include  on  their 
staffs  personnel  specifically  trained  in 
sterilization  and  infection  control 
Moreover,  considerable  attention  and 
resources  are  spent  in  the  dental  field 
educating  and  equipping  dentists  and 
other  dental  personnel  to  assure 
effective  infection  control  and 
sterilization.  Accordingly.  EPA  has 
designed  requirements  for  testing  these 
substances  that  reflect  their  critical  use 
and  nature. 
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As  discussed  earlier,  chemical 
sterilants  (such  as  WipeOut)  are 
registered  for  sterilization  of  certain 
medical/dental  instruments,  including 
those  which  are  used  in  a  manner  in 
which  microorganisms  can  be 
introduced  easily  into  a  patient's  body. 
Therefore,  a  chemical  sterilant's  ability 
to  kill  all  forms  of  microbial  life, 
including  all  spores^  is  critical.  A 
chemical  sterilant  must  work  as 
claimed.  Otherwise,  considerable  risk  of 
infection  exists  from  improperly  treated 
instruments. 

3.  Very  serious  consequences  can 
arise  from  use  of  an  ineffective  sporicide 
or  sterilant.  Patient-to-patient  cross- 
contamination  may  occur  when  germs 
are  introduced  into  the  medical/dental 
environment  or  onto  or  into  instruments 
following  their  use  in  certain  medical  or 
dental  procedures.  Numerous  forms  of 
microorganisms  present  this  potential. 
Dependbig  upon  the  particular 
microorganism  and  the  susceptibility  of 
a  subsequent  patient  exposed  to  the 
microorganism,  the  consequences  of 
cross-contamination  frt)m  patient-to- 
patient  may  be  deadly. 

The  risk  of  any  infection,  including 
procedure-related,  cross-contamination- 
caused  infection,  is  higher  for  patients 
with  impaired  immune  systems  (such  as 
AIDS  or  cancer  patients).  For  example, 
even  if,  in  testing  or  actual  use,  a 
chemical  sterilant  or  disinfectant 
successfully  killed  the  extremely  fragile 
HIV  or  AIDS  virus,  it  might  not  be  able 
to  kill  other  more  diirable 
microorganisms  (including  spores).  If 
incomplete  microorganism  kill  occurs, 
there  is  a  high  possibility  that  an 
immuno-suppressed  patient  exposed  to 
an  improperly  sterilized  instrument  may 
contract  an  opportunistic  infection, 
which  may  be  fatal. 

4.  Doctors,  dentists,  and  other  users 
must  rely  on  sterilants  being  effective: 
there  is  no  margin  of  error.  Infection 
control  practitioners  must  be  able  to  rely 
on  product  sterilization  claims;  this  is 
crucial  in  all  applications  regardless  of 
the  method  of  sterilization  used.  There 
is  no  room  for  any  margin  of  error  in 
sterilization  for  any  reason,  including 
use  of  improper  procedures  or  use  of  an 
ine^ective  product.  When  sterilization 
is  necessary,  it  is  not  subject  to 
compromise. 

With  chemical  sterilants,  the  only 
assurance  of  proper  product 
performance  that  the  user  has  is  that  the 
product  was  properly  manufactured, 
properly  labeled,  and  used  according  to 
instructions.  Infection  control 
practitioners  rarely  conduct  their  own 
tests  of  a  chemical  sterilant  product  to 
see  if  it  worics  and  never  test  a  product 
to  see  if  it  was  properly  formulated. 


Unlike  other  methods  of  sterilization, 
there  are  no  practical  means  of  verifying 
whether  a  liquid  chemical  sterilant  has 
achieved  complete  kill.  Infection  control 
practitioners  rarely,  if  ever,  employ 
multiple  means  of  sterilization  as 
backup. 

Because  microorganisms  are  invisible 
to  the  naked  eye,  infection  control 
practitioners  cannot  tell  by  visual 
inspection  whether  a  chemical  sterilant 
has  failed  to  sterilize  a  medical 
instrument.  Residues  of  patient  matter 
such  as  blood,  mucuSr  or  feces  would 
not  be  evident  if  the  instnunent  had 
been  properly  cleaned  prior  to  the 
sterilization  process.  However,  if 
contaminants  are  present  on  an 
instrument,  they  may  be  invisible  to  the 
naked  eye. 

In  the  ordinary  course  of  medical 

Eractice,  ineffective  sterilization  cannot 
9  detected  for  the  reasons  described 
above,  and  could  result  in  the  use  of  a 
contaminated  medical  instrument  by  a 
medical  professional.  The  use  of  a 
contaminated  instrument  poses  a  risk  of 
infiaction  that  would  not  exist  if  a 
properly  sterilized  instrument  were 
used  instead. 

5.  Additional  implications  of  sterilant 
failures.  As  discussed  above  in  this  luiit, 
it  is  reported  that  some  users  of  sterilant 
products  may  also  employ  products 
such  as  WipeOut  as  high-level 
disinfectants.  Those  who  recognize 
products  as  high-level  disinfectants  do 
so  only  after  the  products  demonstrate 
efficacy  as  sterilants  as  evidenced  by  the 

f)resence  of  such  a  claim  on  the  product 
abel. 

Therefore,  if  a  product  fails  to  perform 
as  a  sterilant  in  accordance  with  its 
label  claims,  users  may  no  longer  rely 
on  the  product  to  be  a  high-level 
disinfectant,  either.  Any  assurance  that 
existed  that  the  product  will  work  as  a 
high-level  disinfectant  no  longer  is 
present.  Consequently,  any  use  of 
WipeOut  as  a  high-level  disinfectant 
gives  rise  to  a  risk  of  unreasonable 
adverse  effects. 

6.  The  use  of  WipeOut  poses 
considerable  risk.  In  reaching  the 
conclusion  that  WipeOut  poses 
considerable  risk  to  human  health,  the 
Agency  has  examined  the  following 
factors:  (1)  The  data  shovsring  lack  of 
efficacy  of  WipeOut  when  used  as  a 
sterilant  in  accordance  with  its  label 
claims  and  directions;  (2)  the 
importance  of  infection  control;  (3)  the 
risks  of  improper  sterilization;  (4)  the 
recognized  need  of  users  to  refy  on  label 
claims  to  achieve  sterilization;  and  (5) 
the  implications  of  the  biling  data  for 
those  users  who  rely  on  sterilant  label 
claims  to  achieve  high-level 
disinfection.  Based  on  these  factors,  the 


Agency  concludes  that  registration  and 
possible  continued  sale,  distribution, 
and  use  of  WipeOut  poses  considerable 
risk  to  human  health. 

V.  Benefits  Assessment 

Under  FIFRA,  the  Agency  must 
examine  a  product's  benefits  as  well  as 
its  risks  before  registering  it  or  initiating 
a  cancellation  action.  The  Agency  has 
concluded  that  WipeOut  has  no 
benefits. 

A.  WipeOut  is  an  Inefficacious  Product 
and  Has  No  Benefits 

The  sole  purpose  of  a  sterilant  is  to 
kill  all  forms  of  microbial  life,  including 
all  spores,  with  which  it  comes  into 
contact.  If  a  sterilant  fails  to  kill  spores, 
the  hardiest  form  of  microbial  life,  it  has 
failed  to  perform  properly.  A  chemical 
sterilant  product  that  does  not  perform 

firoperly  when  used  according  to  its 
abel  directions  is  inefficacious. 

As  previously  discussed,  WipeOut  is 
inefficacious  in  performing  its  claimed 
sterilization  function.  Other 
implications  of  that  failure  affect  the 
reported  use  of  this  product  as  a  high- 
level  disinfectant.  If  a  product  does  not 
serve  its  intended  purpose,  it  does  not 
provide  any  benefits  from  its  use.  In 
these  cases,  since  the  product  is 
inefficacious,  there  is  no  reason 
supporting  its  continued  sale, 
distribution,  and  use. 

B.  There  Are  Available  and  Efficacious 
Substitutes  for  WipeOut 

Other  chemical  sterilants  are 
currently  registered  for  the  same  uses  as 
WipeOut  and  are  available  to  users.  The 
Agency  has  data  indicating  that  several 
products  recently  passed  the  same  types 
of  efficacy  tests  Uiat  WipeOut  failed. 
The  costs  of  these  alternative  products 
or  methods  are  comparable  to  the 
amounts  formerly  paid  for  WipeOut 

Even  if  the  cost  of  these  alternatives 
were  higher,  a  responsible  health  care 
professional  would  not  risk  using  an 
ineffective  sterilant.  Use  of  an 
ineffective  sterilant  would  pose 
considerable  health  risks  to  both 
patients  and  users,  as  well  as  the  risk  of 
malpractice  liability  on  account  of 
improper  sterilization  or  high-level 
disinfection  and  resulting  infiaction.  A 
responsible  health  care  professional 
would  likely  avoid  such  imnecessary 
risks  by  usin^  an  effective  sterilant. 

Users  of  WipeOut  have,  in  fact, 
switched  to  alternative  sterilant 
products  or  alternative  sterilization  or 
high-level  disinfection  procedures.  On 
May  18, 1993,  EPA  issued  a  Stop  Sale, 
Use  and  Removal  Order  (SSURO) 
against  the  WipeOut  product 
registration.  Because  WipeOut  was 
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removed  from  the  market,  users 
immediately  had  to  use  ahemative 
products  or  procedures  to  perform  the 
functions  for  which  WipeOut  could  no 
longer  be  used.  The  former  users  of  this 
product  continue  to  use  alternative 
products  or  procedures  today.  However, 
the  SSURO  is  not  a  permanent 
resolution  of  the  status  of  WipeOut. 
Only  cancellation  can  permanently 
remove  WipeOut  from  the  market. 

VI.  Risk^enefit  Assesament 

Under  FIFRA,  to  cancel  a  pesticide 
due  to  unreasonable  adverse  efiects,  the 
Administrator  must  determine  that  there 
is  an  "unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits"  of  the  pesticide's 
use.  Before  taking  a  regulatory  action, 
the  Administrator  must  also  consider 
measures  short  of  cancellation.  For  the 
reasons  described  in  this  Notice,  the 
Administrator  has  determined  that 
WipeOut  no  longer  meets  the  standard 
for  registration  and  must  be  canceled. 

As  discussed  in  this  document,  the 
risks  to  human  health  from  continued 
registration  and  use  of  WipeOut  are 
^at,  given  its  lack  of  efficacy  and  the 
risk  of  infection  arising  from  its  use. 
Because  the  product  does  not  work  as  a 
sterilant.  it  has  no  benefits.  Therefore, 
the  risks  of  continued  registration  and 
use  of  WipeOut  exceed  the  benefits.  The 
SSURO  discussed  above  is  not  a 
permanent  resolution  of  the  status  of 
WipeOut.  If  for  any  reason,  the  SSURO 
should  be  lifted  before  the  product 
registration  is  canceled,  the  risks  from 
further  use  of  WipeOut  would  recur. 
Accordingly,  cancellation  provides  the 
only  permanent  mechanism  by  which 
the  unreasonable  adverse  effects  posed 
by  the  use  of  WipeOut  can  be 
permanently  addressed. 

In  making  its  determination  to 
propose  cancellation,  the  Agency  has 
examined  whether  any  measures  exist 
short  of  cancellation  and  has  concluded 
that  none  exist.  Making  WipeOut  a 
restricted  use  pesticide  would  not 
address  the  product's  lack  of  efficacy. 
The  Agency  cannot  prescribe  a  new 
contact  time  for  WipeOut,  as  it  is  aware 
of  no  data  which  demonstrate  that  any 
contact  is  adequate  to  ensure  efficacy. 
Likewise,  the  Agency  lades  adequate 
data  on  which  to  base  a 
recommendation  that  the  ingredients  for 
this  product  be  altered  to  achieve 
efficacy. 

The  Agency  has  determined  that 
amending  the  registration  and  label  to 
delete  all  sporiddal  and  sterilant  claims 
will  not  be  suffident.  As  discussed  in 
Unit  Vn  below.  EPA  has  additional 
evidence  that  WipeOut  does  not  meet 


the  standard  for  registration.  Deletion  of 
the  sporiddal  and  sterilant  claim  vdll 
not  address  these  problems. 

vn.  Additional  Bases  for  Cancellation 
ofWipeOut 

A.  Failure  to  Submit  Materials  as 
Required  by  FIFRA 

1.  Data  and  other  information 
reportable  under  section  6(a)(2)  of 
Fll-KA  were  not  submitted  as  required 
(Refs.  6, 18. 19,  and  21).  A  recall  of 
produd  due  to  efficacy  failures  or 
improper  manufacture  or  formulation  is 
evidence  of  unreasonable  adverse  effects 
and  is  reportable  under  FIFRA  section 
6(a)(2). 

a.  The  registrant  failed  to  notify  the 
Agency  of  the  recall  of  WipeOut  batch 
20772.  The  registrant  has  not  provided 
test  data  or  other  information  on 
WipeOut  batch  20772  showing  a 
problem  with  the  affected  batch. 

b.  The  registrant  failed  to  notify  the 
Agency  of  the  recall  of  WipeOut  Lot  No. 
2648-2.  The  registrant  has  not  provided 
test  data  or  other  information  showing 

a  problem  with  the  affected  batch. 

2.  FIFRA  section  6(b)  provides  for 
cancellation  of  a  product  if  "material 
required  to  be  submitted  does  not 
comply  with  the  provisions  of  (the 
Act]."  Materials  submitted  to  support 
the  registration  of  WipeOut  do  not 
comply  with  the  Act,  because  submitted 
studies  are  not  supported  by  raw  data. 
Maintenance  of  raw  data  is  required  in 
40  CFR  169.2(k).  However,  the  registrant 
was  unable  to  produce  raw  data  for  the 
studies  listed  below  (Ref.  6).  In 
particular,  the  registrant  was  unable  to 
produce  raw  data  to  show  the  identity, 
composition,  and  sample  history  of  the 
test  material  for  the  studies  identified 
below.  The  following  studies  were 
submitted  to  support  the  sterilization 
claims: 

Study  Title:  WipeOut  -  Sterilization 

Claim  (Lot  C) 

EPA  MRID  No.:  411351-10 

Study  Submission  Date:  June  29, 1989 

Study  Title:  Sterilization  Claim 

Clostridium  sporogenes  ATCC  3584  (Lot 

B) 

EPA  MRID  No.:  411351-09 

Study  Submission  Date:  June  29, 1989 

Study  Title:  WipeOut  •  Sterilization 

Against  Bacillus  subtilis  ATCC  19659 

EPA  MRID  No.:  411351-24 

Study  Submission  Date:  Jime  29, 1989 

Study  Title:  WipeOut  -  SteriUzation 

Against  Clostrium  (sic)  Sporogen  (sic) 

ATCC  3584 

EPA  MRID  No.:  411351-25 

Study  Submission  Date:  June  29. 1989 

3.  Materials  submitted  do  not  comply 
with  the  Ad  because  of  the  failure  to 


submit  production  data  as  required  in 
FIFRA  secUon  7  (Ref.  6) 

B.  Labeling  of  WipeOut  Does  Not 
Comply  With  the  Provisions  of  FIFRA 

1.  There  are  numerous  instances 
where  the  registrant  foiled  to  make  label 
changes  specified  by  the  Agency  to 
comply  v>rith  FIFRA.  EPA's  approval  on 
June  19, 1990,  of  a  proposed  WipeOut 
label  was  contingent  upon  removal  or 
alteration  of  certain  statements  or 
claims.  Labels  of  products  found  in  the 
channels  of  trade  contained  the 
following  deviations  from  the  approved 
label  (Ref.  16): 

a.  lie  nhrase  "May  be  reused  as  a 
hi^  level  disinfecting  solution  and  will 
maintain  100  pe/cent  efficacy  for  45 
days"  was  to  be  deleted.  It  was  not. 

b.  The  term  "Non-iiritating"  was  to  be 
deleted.  It  was  not. 

c.  The  term  "Safe  fat  Scopes"  was  to 
be  deleted.  It  was  not. 

d.  Under  diredions  for  use,  the 
registrant  was  to  change  the  claim  for 
the  "ddal"  effect  on  M.  bovis  "in  15 
minutes  at  68  degrees"  to  "20  minutes 
at  20  degrees."  The  label  says, 
"Disinfection  was  achieved  in  15 
minutes  at  68  degrees  against  M. 
tuberculosis  and  M.  bovis." 

e.  Under  disinfection  use  directions, 
the  phrase  "WipeOut  activated  solution 
may  be  diluted  1:1  with  water"  was  to 
be  deleted.  It  was  not. 

f.  Under  directions  of  use,  the  word 
"unused"  was  to  be  inserted  as  shown 
in  the  following  sentence.  "After 
activation,  the  unused  WipeOut 
solution  will  maintain  100  percent 
efficacy  for  45  days."  The  word 
"unused"  was  not  inserted  as  required. 

g.  Under  the  sanitization  section,  the 
word  "all"  was  to  be  deleted  from  the 
statement  "For  use  on  all  hard  non* 

porous  surfaces "  The  word  "all" 

was  not  deleted. 

2.  The  labeling  of  WipeOut  does  not 
comply  %vith  the  Ad  because  of  fadlure 
to  display  the  EPA  Registration  Numbw 
or  EPA  Establishment  Number  (Ref.  6), 
40  CFR  156.10(a)(iv)  and  (v). 

3.  The  labeUng  of  WipeOut  does  not 
comply  with  the  Ad  because  of  felse 
and  misleading  claims  constituting 
"misbranding"  under  FIFRA  section 
12(a)(1)(E),  regarding  the  product's 
ability  to  sterilize  or  kill  spores  (Ref.  6j. 
as  follows: 

a.  "Cold  Sterilizing  Solution" 

b.  "Sporiddal" 

c.  "Alter  activation,  unused,  the 
WipeOut  solution  will  maintain  100 
percent  efficacy  for  45  days" 

d.  "Using  test  organisms,  ddal  effied 
was  achieved  in  10  minutes  against . . 

.  Bacillus  subtilis  .,.CI.  sporogenes 
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a.  "Stsrilization: ....  Inusersa 
completely  for  a  mininiuin  of  10  houn 
to  destroy  resistaat  pathogenic  spores 
induding  Q.  sporogenes  and  B. 
subtilis." 

Vm.  Role  of  the  Sdentific  Advisory 
Pand  md  the  Sauatary  of  Agricnhnra 

Sections  6(b)  and  25(d)  of  FIFRA 
provide  cflftain  oppoitunities  for  the 
Secretary  of  the  Department  of 
Agricuhure  (USDA)  and  the  FIFRA 
Science  Advisory  Panel  (SAP)  to  review 
and  comment  upon  a  draft  Notice  (n 
Intent  to  Cancel,  and  in  the  case  of 
USDA.  an  analysis  of  the  impact  of  the 
proposed  action  on  the  agricultural 
eamomy.  These  reviews  may  be 
waived,  aad  when  they  are,  the  ^k>tioe 
may  be  iniblished  without  delay. 

On  Uay  18, 1993.  EPA  Bsked  the  SAP 
and  the  Secretary  of  USDA  to  waive 
their  lights  to  review  and  comment  on 
this  Notice  (Refs.  9  and  23).  On  Kfay  20, 
1993.  the  SAP  notified  EPA  that  it 
waived  its  review  of  this  action  (Ref. 
22).  On  May  24. 1903,  R.  D.  Plowman, 
Acting  Assistant  Secretary,  Sdenoe  and 
Education  of  USDA.  notified  EPA  that 
the  Secretary  would  waive  review  of 
this  action  (Rel  20).  Because  the  USDA 
and  SAP  have  waived  their  review  of 
this  ection,  the  Agency  is  not  delaying 
issoanca  of  this  hhitioe. 

DL  AgSBcy  Delerminati<m  Thai 
CaacellatkM  of  WipeOitt  Is  NeceMary 

EPA  has  determined  that  WipeOut 
fails  to  meet  the  standards  for 
registration  under  FIFRA  fw  the  reasons 
listed  below  and  that  the  registration  of 
this  Noduct  must  be  canceled. 

1.  WipeOit  is  not  efiiactive  as  a 
stollant  B>A  has  concluded  that  use  of 
this  product  to  stwriliaw  items  classified 
as  critical  (v  semi-critical  items  prases  an 
umeaaonable  risk  to  the  public.  EPA  has 
also  concluded  that  use  of  this  product 
in  a  high-level  disinfection  process  also 
poeas  an  unreasonable  risk. 

2.  The  WipeOut  registrant  foiled  to 
sulmut  data  and  infonnation  as  required 
under  section  6(a)(2)  of  FIFRA.  Failure 
to  submit  these  data  as  required  under 
section  6(aM2)  of  FIFRA  is  a  tdhneto 
complv  with  the  provisicHis  of  FIHIA. 

3.  ine  registrant  foiled  to  nmintain 
raw  data  far  studies  that  support  the 
sterilant  claims  made  for  WipeOut.  This 
failure  to  maintain  raw  data  is  a  failure 
to  comply  with  the  provisions  of  FIFRA. 

4.  WipeOut  is  misbranded  in  that  the 
label  bean  false  and  misleading  didms, 
claims  and  use  directions  wdiich  the 
Agency  spedScally  disallowed,  and  the 
label  fails  to  display  the  EPA 
Registration  Number  or  EPA 
EstabliahmeBt  Number  as  required 
under  FIFRA.  The  failure  to  label  the 


product  in  accordance  with  the  tennsof 
registration  of  the  product  under  FIFRA 
is  a  Cailure  to  comply  with  the 
provisions  of  FIFRA. 

5.  The  registrant  failed  to  file 
production  data  as  required  under 
section  7  of  FIFRA  The  failure  to 
submit  this  information  is  a  failure  to 
comply  with  the  provisions  of  FIFRA. 

X.  Diqioaition  of  Existing  Slocks 

For  purposes  of  this  Notice,  existing 
stocks  are  defined  as  those  stocks  of 
WipeOut  which  were  in  the  United 
States  and  were  packaged  and  labeled 
for  shipment  prior  to  the  effective  date 
of  the  cancellation  of  the  registration  of 
the  product.  The  Agency  has 
determined  that  no  further  sale, 
distribution,  or  use  of  existing  stodcs  of 
WipeOut  will  be  permitted  after  the 
effective  date  of  cancellation  of  the 
registration  of  the  product,  except  for 
distribution  for  the  purposes  of 
disposal.  Owners  of  existing  stocks  of 
WipeOut  may  at  any  time  dispose  of  the 
product  in  accordance  with  applicable 
local.  State,  and  Federal  regulations. 
The  determination  is  based  on  the 
finding  that  WipeOut  is  not  efficacious 
as  a  sterilant  and  that  use  of  the  product 
as  a  sterilant  or  in  high-level 
disinfection  procedures  poses  an 
unacceptable  risk  to  the  public  As 
explained  in  Unit  V,  a  SSURO  was 
issued  against  the  WipeOut  registration 
on  May  18, 1993.  The  order  remains  in 
effect  until  it  is  vacated  or  Ufted  by  the 
Agency.  The  Agency  will  amend  the 
SSURO  to  permit  the  distribution  or  sale 
of  canceled  product  if  such  distribution 
or  sale  is  for  the  purpose  of  disposal 
only. 

XL  Procedural  Matters 

This  Notice  annoimces  EPA's  intent 
to  cancel  the  registration  of  WipeOut 
Cold  Sterilizing  Disinfecting  Solution 
(EPA  Reg.  No.  58994-1)  and  any 
product  with  this  registration  number 
that  is  supplementally  distributed.  This 
action  is  taken  pursuant  to  authority  in 
secticm  6(b)  of  FIFRA  Under  FIFRA 
section  6(b)(1),  registrants  and  other 
adversely  affected  parties  may  request  a 
hearing  on  the  cancellation  actions  that 
this  Notice  initiates.  Any  hearing 
concerning  cancellation  of  registration 
for  any  affected  pesticide  product  will 
be  held  in  accordance  with  FIFRA 
section  6(d).  Unless  a  hearing  is 
prop>erIy  requested  in  accordance  with 
the  provisions  of  this  Notice,  the 
registration  will  be  canceled.  This  unit 
of  the  Notice  explains  how  such  persons 
may  request  a  hearing  in  accordance 
Kvith  the  procedures  specified  in  diis 
Notice,  and  the  consequences  of 


requesting  or  failing  to  request  a 
hearing. 

A.  Procedures  for  Requesting  a  Hearing 

To  contest  the  regulatory  action 
initiated  by  this  Nc^ice,  re^stiants  or 
other  adversely  afiiactad  persons  must 
request  a  hearing  within  30  days  of  the 
registrant's  receipt  of  this  Notice,  <v 
within  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  whichever  occurs  later.  All 
registrants  and  other  adversely  affected 
persons  who  request  a  hearing  mtist  file 
the  reouest  in  accordance  wiAtlw 
procediires  established  by  FIFRA  and 
EPA's  R\iles  of  Practice  Governing 
Hearings  (40  CFR  pari  164).  These 
procediires  require  that  all  requests  - 
must  identify  the  specific  re^tration  by 
Registration  Number  and  state  the  basis 
for  (Ejecting  to  the  cancellation  of  the 
product  for  which  a  hearing  is 
requested,  and  must  be  received  by  the 
Hearing  Clerk  within  the  applicable  30- 
day  period.  Failure  to  comply  with 
these  requirements  vrill  result  in  denial 
of  the  request  for  a  hearing.  Requests  for 
a  hearing  should  also  be  accompanied 
by  objections  that  are  specific  to  each 
basis  of  cancellation  of  the  pesticide 
product  for  whidi  a  hearing  is 
requested. 

Requests  for  a  hearing  must  be 
submitted  to:  Hearing  Qerk  (A-110), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20480. 

1.  Consequences  of  filing  a  timely  and 
effective  hearing  request  U  a  hearing  on 
any  action  initiated  by  this  Notice  is 
requested  in  a  timely  and  effective 
manner,  the  hearing  will  be  governed  by 
EPA's  Rules  of  Practice  Govmning 
Hearings  under  FIFRA  section  6  (40  CFR 
part  164).  All  hearings  will  be  held  hi 
Washington,  DC 

2.  Consequences  of  failure  tofihin  a 
timely  and  effective  manner.  If  a  hearing 
concerning  the  cancellation  of  a  specific 
product  subject  to  this  Notice  is  not 
requested  in  a  timely  and  effective 
manner  by  the  end  of  the  appli(^le  30- 
day  period,  regi^ration  of  Uiat  product 
will  be  canceled  automatically. 

B.  Sfep€uation  of  Functions 

EPA's  rules  of  practice  fbrUd  anyone 
who  may  take  p«t  in  deciding  this  case, 
at  any  stage  of  the  proceeding,  from 
discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  wilih  any 
person  who  has  been  connected  witii 
the  preparation  or  presentation  of  &e 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  cq>adty,  or  with 
any  of  his/her  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffo  thereof,  are 
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designated  as  the  judicial  staff  of  EPA  in 
any  administrative  hearing  on  this 
Notice  of  Intent  to  Cancel:  the  OfiBce  of 
Administrative  Law  Judge,  the 
Environmental  Appeals  Board,  the 
Deputy  Administrator  and  the  members 
of  the  staff  in  the  immediate  office  of  the 
Deputy  Administrator,  and  the 
Administrator  and  the  members  of  staff 
in  the  immediate  office  of  the 
Administrator.  The  following  offices  are 
designated  as  the  trial  staff  in  any 
proceeding  which  may  arise  imder  this 
Notice:  the  Office  of  General  Counsel, 
the  Assistant  Administrator  for  the 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  and  his/her 
immediate  staff,  the  Office  of  Pesticide 
Programs,  and  the  Office  of  Compliance 
Monitoring.  None  of  the  persons 
designated  as  the  Judicial  staff  may  have 
any  ex  parte  communications  with  the 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  these 
proceedings,  without  fully  complying 
with  the  applicable  regulations. 

Xn.  Refinences 

1.  Analyst  woricsheet  on  FDA  sample 
«  92-382-557  (EPA  •  0211922823-0101 
2-11-92  Neil  D.  Richmond),  signed  by 
Carrie  HoEhnan  and  Judy  Heisidc  and 
checked  by  A.  Duran  on  May  3. 1993. 

2.  Anal]^  wca-ksheet  on  FDA  sample 
#  92-382«^58  (EPA  #  0211922823-0102 
2-11-92  Neil  D.  Richmond),  signed  by 
Carrie  Hoffinan  and  Judy  Heisick  and 
checked  by  A.  Duran  on  May  3. 1993. 

3.  Anal]^  worksheet  for  sample 
identified  as  "090591 15880302A  Fazal 
Haq"  and  assigned  FDA  sample  number 
91-696-908.  signed  by  James 
Cholensky.  Jr.  on  April  2. 1992.  and  by 
A.  Duran  on  April  20, 1992. 

4.  BiologicalReport  of  Analysis  on 
EPA  sample  «  8-96381.  signed  by  James 
Danielson  on  December  6. 1991. 

5.  Block.  S.  "Historical  Review"  in: 
Disinfection.  Sterilization  and 
Preservation.  4th  ed.,  S.  Block,  ed.  Lea 
and  Febiger,  Philadelphia,  1991,  pp.  3- 
17. 

6.  Complaint  and  Notice  of 
Opportunity  fm  a  Hearing  •  Docket  no. 
FIFRA-93-H-02F  dated  May  18. 1993, 
(In  the  matter  of  Health  Care  Products. 
Inc..  Through  lU  Agent.  Meditox,  Inc.). 

7.  EPA.  Product  Performance 
Guidelines,  Subdivision  G,  1982. 

8.  EPA  Guideline  DIS/TSS-9.  Efficacy 
Data  Requirements  for  Sterilizers,  July 
11. 1985. 

9.  EPA  Memorandum  dated  May  18. 
1993.  from  Douglas  D.  Campt  to  Bruce 
Jaeger.  Science  Advisory  Panel 
Coordinator. 

10.  Establishment  Inspection  report 
signed  by  Neil  D.  Richmond  on 


February  11, 1992,  describing  collection 
of  021192-2823-0101  NDR  2-11-^2  and 
021192-2823-0102  NDR  2-11-92  and 
Investigation  Summaries  signed  by  Neil 
D.  Richmond  on  February  11, 1992. 
describing  the  collection  of  each 
sample. 

11.  Favero ,  M.  S.  and  W.  W.  Bond. 
"Chemical  Disinfection  of  Medical  and 
Surgical  Materials."  Disinfection, 
Sterilization,  and  Preservation,  4th  ed., 
Seymour  Block,  ed.,  Lea  Febiger, 
Philadelphia.  PA.  1991.  pp.  617-641. 

12.  G.  J.  Gorse  and  A.  L.  Messner. 
"Infection  Control  Practices  in 
Gastrointestinal  Endoscopy  in  the 
United  States:  A  National  Survey." 
Infection  Control  and  Hospital 
Epidemiology.  12:  289296, 1991. 

13.  Gamer,  J.  S.  and  M.  S.  Favero. 
Guidelines  for  handwashing  and 
hospital  environmental  control.  Atlanta, 
Centers  for  Disease  Control  and 
Prevention,  HHS  Publication  No.  99- 
3117,1985. 

14.  General  Accounting  Office, 
Disinfectants:  Does  EPA  Know  They 
Work?,  August  6. 1990. 

15.  Infection  Control  in  the  Dental 
Environment  issued  {ointly  by  the 
Departments  of  Veterans  AfEedrs  and 
Health  and  Human  Services  and  the 
American  Dental  Association.  1990. 

16.  Inspection  report  describing 
collection  of  WipeOut  Lot  1-E26  on 
September  5, 1991.  signed  by  Fazal  Haq 
on  January  6, 1992. 

17.  Label  for  WipeOut  Cold  Sterilizing 
Disinfscting  Solution,  accepted  by  EPA 
on  November  27. 1990. 

18.  Letter  from  Health  Care  Products 
to  Michael  Wood.  EPA,  dated  February 
10, 1992. 

19.  Letter  from  Health  Care  Products 
to  Michael  Wood,  dated  March  16, 1993. 

20.  Letter  dated  May  24, 1993,  from  R. 
D.  Plowman.  Adting  Assistant  Secretary 
for  Science  and  Education,  USDA,  to 
Douglas  D.  Campt. 

21.  Letter  from  Daniel  Barolo,  EPA  to 
Health  Care  Products,  dated  April  23, 
1993. 

22.  Letter  dated  May  20, 1993,  from  E. 
McConnell,  Chairman  of  the  SAP.  to 
Douglas  D.  Campt. 

23.  Letter  dated  May  18. 1993.  from 
Douglas  D.  Campt  to  Nancy  Raesdale, 
NAPIAP,  USDA. 

24.  Report  of  biological  analysis  of 
FDA  sample  91-656-908,  signed  by 
Anthony  Duran  and  dated  May  15, 
1992. 

25.  Report  of  Analysis  dated 
December  30, 1991  signed  by  Dean  Hill 
on  WipeOut  batch  20772,  EPA  sample  # 
8-96382. 

26.  Report  of  Analysis  of  021192- 
2823-0101  conducted  by  J.  Negrun  and 
signed  by  Harvey  Hundley  on  August 
14. 1992. 


27.  Report  of  Analysis  of  021192- 
2823-0102  conducted  hv  J.  Ne^un  and 
signed  by  Harvey  Hundley  on  August 
14. 1992. 

28.  Report  of  Analysis,  sample 
number  "090591 15880302B  Fazal  Haq." 
signed  by  Michael  Wood  and  dated 
January  2. 1992. 

29.  Rutala,  W.  A.,  "Assodation  for 
Practitioners  in  Infection  Control 
Guideline  for  Selection  and  Use  of 
DisinfectanU,"  Am.  /.  Infection  Control, 
18:  99-117, 1990. 

30.  Spaulding,  E.  H.,  "Chemicals 
disinCsction  and  antisepsis  in  the 
hospital."  /.  Hospital  Research  9: 5-31, 
1972. 

31.  "Sporiddal  Activity  of 
DisinCectants."  in:  Association  of 
Official  Analytical  Chemists,  AOAC 
Official  Methods  of  Analysis,  15th  Ed., 
1990,  pp.  141-142. 

32.  Standard  Data  Summary  Form  on 
EPA  sample  «  8-96381,  assigned  FDA 
sample  «  91-543-090;  signed  by  James 
Danielson  on  April  12, 1991. 

Xm.  Public  Dockat 

The  public  docket  containing  the 
above  references  is  located  at  1921 
Jefferson  Davis  Highway,  Room  1128, 
Arlington,  Virginia.  The  references  can 
be  viewed  frt>m  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

Dated:  July  29, 1993. 
Victor  |. 


Acting  Assistant  Administrator  for 
Prevention,  Pesticides,  and  Toxic  Subctances. 
(FR  Doc  93-18720  Filed  S-4-93: 8:4S  ami 
■UMQCOOCl 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMie  Infonnatlon  CoNeeUon 
Requirement  Submitted  to  ONloe  of 
Management  and  Budget  for  Review 

July  28, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwori^ 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  form  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Conununications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget.  Room  3235 
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NEOB.  WMUagtOB.  DC  20S03.  (202) 
3«S-4S14. 

QMS  Munter  3060-0003. 

THh:  Application  Form  610  For 
Amateur  r  ~ 


Fom  Mtjnber  POC  Forb  610. 

Action:  Revision  of  a  currantly 
approved  ooHection.  j 

Respomknts:  Individuab  oil 
housoiolds. 

Frequency  ofEesponse:  On  occasian 
reporting  requirement. 

Estimated  Annual  Burden:  93.000 
resp<Huea;  .166  hours  average  burden 
per  response:  15,438  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  rules  require 
that  applicants  file  FCC  Form  610  to 
apply  for  a  new.  renewal  or  modified 
licenses.  This  form  is  required  by  the 
Communications  Act  of  1934.  as 
amended.  Intematioaa]  Treaties  and 
f  CC  rule*— 47  CFR  97.17. 97.19,  97.511 
-uid  97.519.  The  form  was  revised  to 
allow  for  changes  mandated  by  PR 
Docket  No.  92.154.  Cotmniasian 
personnel  will  use  the  data  to  determine 
eligibility  for  radio  station  authorization 
and  to  isBue  a  radio  station/operator 
license.  Data  is  also  used  by  Compliaoce 
personnel  in  conjunction  with  Field 
Er.gineeis  for  eofovoeraent  and 
interference  resolution  purposes. 

Federal  Communications  Canmittion. 

WilUaa  P.  Calaa, 

Acting  Secntmy 

IFR  One  SS-IMT?  Piled  S-4-93:  %A%  am) 


UMI 


PuMIc  tnfofnwtfon  CoMctlon 
RCQUlfWMnI  SuDNilltad  io  OlfiOC  4« 
MMWQMiMdt  snd  Buo9Ct  fof  nwww 

hily  29. 1993.  ; 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OM&  for  review  end 
clearance  under  die  Paperwoik 
Reduction  Act  of  1960  (44  U.S.C.  3507). 

Copies  of  tide  submission  AMy  be 
purchaaad  from  the  Commission's  copy 
contractor.  Intamatianal  Transcription 
Servica.  Inc  2100  M  Street.  NVV.,  suite 
140,  Waahington.  DC  20037,  (202)  657- 
3800.  For  farther  information  en  this 
submiscicm  contact  Judy  Boley,  Federal 
Coaummicatiais  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  lonas  Neihardt,  Office  of 
Manngamsnt  and  Budget,  room  3235 
NEOB.  Washii^tan.  DC  20503,  (202) 
395-4614. 

0MB  Nnntber  306O-O43S. 


TUe:  Sectiea  60.361.  FFequenciaa  for 
MCTOw-bsnd  dfawt-printing  OO-OP) 
and  data  transmtaaton. 

Actiom:  Enlaniiow  of  a  corrantly 

approved  collactioo. 

nespoodents:  Individuals  or 
households,  state  or  local  govemmsBta. 
nonprofit  institutions,  and  buainaaaes  or 
other  for-profit  (induding  aauU 

businesses). 

Frequency  ofRespomse:  On  occasion 
reporting  requireraent. 

Estimated  Annuai  Burden:  2 
responaea;  2  hours  average  burden  per 
response;  4  hours  total  annual  burden. 

Needs  and  Uses:  The  reporting 
requirement  contained  in  Section 
80.361  is  necessary  to  requiM  applicants 
to  submit  a  showing  of  need  to  obtain 
new  or  additional  narrow-band  direct- 
printing  (NB-DP)  frequencies. 
Applicants  for  new  or  additional  NB-U' 
frequencies  are  required  to  show  the 
schedule  of  service  of  each  currently 
licensed  or  proposed  series  of  NB-DP 
frequencies  and  to  show  a  need  for 
additional  frequencies  based  on  at  ieest 
a  40%  usage  of  existing  NB-DP 
frequencies.  The  information  is  used  by 
FCC  staff  to  determine  whether  an 
application  for  a  NB-DP  frequency 
should  be  granted.  If  the  collection  of 
this  information  was  not  conducted,  the 
FCC  would  have  no  information 
available  regarding  the  use  of  NB-DP 
fivquencies  by  public  coast  stations, 
and,  therefore  would  be  handicapped  in 
determining  whether  the  frequencies 
were  being  boarded  and  not  put  into  use 
by  public  coast  stations. 

Federal  Communications  Commission. 

WiHiam  P.  Catea. 

Acting  Secntary. 

(FK  Ooc  93-18678  Filed  8-4-93;  8:4S  am] 


FEDERAL  EMERGENCY 
MAMAGEMENT  AGENCY 

[FEMA-IOOO-OR] 

Kwms;  AfiMfMlment  to  Nolic*  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1000-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFPGCTWC  DATK:  )uly  30. 1993. 
FON  mmHCR  — OnMATWN  CONTACT. 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 


iTkaBodoa 
of  a  majar  ili^rtw  far  flw  Stela  of 
Kansas  dated  My  22. 1903.  is  faonby 
amended  ta  indnde  ths  folhwdng  araea 
among  those  ansa  dsteiininad  to  have 
bean  adversely  eflec^ted  by  the 
catestrophe  dedarsd  a  m^(v  diaastar  by 
the  President  in  his  dedaration  of  )iUy 
22. 1993: 

The  townships  of  Tsnimaeh.  Soldier. 
Menoken.  Silver  Lake,  RossviUe.  and  Dover 
located  in  Shawnee  County  for  Individual 
Anittance. 

The  counties  of  Lincoln  and  Marshall  far 
Individual  Assistance. 

(Catalog  of  Fedeml  Doaiestic  Assistance  No.  . 
83.518.  Disaster  Assistance 
Richard  W.Kriwm 

Deputy  Asaodate  Director,  Stateaitd  Load 

Pngraats  emd  Support 

IFR  Doc  B3-18685  Filed  8-4-43;  t:4S  ami 


[FEMA-1000-OR] 

Kansas:  Amendment  to  NoUca  of  a 
Major  Disaster  Declaration 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnON:Notica 

SUMMARY:  This  notice  an>ands  the  notioe 
of  a  major  disaster  for  the  State  of 
Kansas,  (FQblA-1000-DR).  dated  July 
22. 1993,  and  related  deteiminationa. 

EFFECTIVE  SATE:  July  29, 1993. 

FOR  njRTNER  tffORMATKM  contact: 

Pauline  C  Campbell,  Disaster 
Assistance  Pro-ams.  Fedar^ 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  iNrORMATlON:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affocted  by  the 
catastrophe  dedared  a  major  disaster  by 
the  President  in  his  dedaration  of  July 
22, 1993: 

The  counties  crfOsbone  and  Wafaaunsae 
for  Individual  Aasistaaoe. 
(Catalog  of  Federal  Doowstic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Kriam. 

Deputy  Asaociate  Dirwctar.  State  aad  Load 
Programs  and  Support. 
(FR  Doc.  93-18684  Piled  8-4-03: 6:45  am] 
SKXMa  cooc  STis-aa-M 
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Depp*  Unie  GMBH  A  Co.  v.  Arrigo 
Mining  *  MHNno  Corp.  Md  TJL  SmWi 
A  Assoc.;  Filing  of  Complaint  and 


Notice  is  given  that  a  complaint  Gled 
by  Deppe  Linie  Crr.bH  &  Co. 
("Complainant")  against  Arrigo  Mining 
&  Milling  Corporation  and  T.A.  Smith  ft 
Associates  ("Respondents")  was  served 
July  30, 1993.  Complainant  alleges  that 
Respondents  engaged  in  violations  of 
section  10(aKl)  of  the  Shipping  Act  of 
1984.  46  U.S.C  1709(a)(1).  by  failing 
and  refusing  to  pay  freight  and  other 
lawhil  tariff  charges,  after  shipping 
misdescribed,  environmentally 
dangerous  cargo  from  Houston  to 
Rotterdam  on  a  freight  collect  basis  to  a 
consignee  and  notify  party  (both  of 
whom  refrtsed  to  take  delivery  of  the 
cargo  or  pay  freight  charges  on  the 
grounds  that  they  never  ordered  the 
shipment),  and  abandoning  the  cargo, 
thereby  causing  considerable  expense  to 
Complainant,  including  the  expense  of 
having  the  cargo  destroyed  in 
accordance  with  European 
environmental  regulations. 

This  proceeding  has  been  assigned  to 
the  Office  of  Admin.3trative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  Hearing  in  this 
matter,  if  any  is  held,  shall  commence 
within  the  time  limitations  prescribed 
in  46  CFR  502.61.  and  only  after 
con»deration  has  been  given  by  the 
(Mrties  and  the  Presiding  Officer  to  the 
use  of  alternative  forms  of  dispute 
resolution.  The  hearing  shall  include 
oral  testimony.and  cross-examination  in 
the  discretion  of  the  Presiding  OfBcer 
only  upon  proper  showing  that  there  are 
genuine  isnias  of  material  Cact  that 
cannot  be  msolved  on  the  basis  of  sworn 
statements.  afRdavits.  depositions,  or 
other  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  August  1. 
1994,  and  the  final  decision  of  the 
Commission  shall  be  issued  by 
November  29. 1994. 
Joieph  C  Polking, 
SecTBtary. 

|FR  Doc.  93-18675  Piled  8-4-93;  8:45  ami 
BIUINO  COM  •nS-Ot-M 


[OkLC-3446] 

Griffin  Bacal,  Inc.;  Prohibitad  Trade 
PracUcas,  and  AfflfmatlMa  Conecttva 
Action* 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  York  advertising  agency  from 
misrepresenting  an.y  performance 
characteristic  of  any  toy  it  promotes.  In 
addition,  in  any  demonstrations  or  tests 
used  in  the  advertising  for  the  toys,  the 
respondent  is  prohibited  from 
knowingly  misrepresenting  that  the 
demonstration  or  test  proves  or  confirms 
any  material  feature  of  the  toy. 

DATES:  Complaint  and  Order  issued  July 
2. 1993.1 

FO«t  FURTHER  MFORMATiON  CONTACT: 
Rosemary  Rosso  or  Toby  Levin.  FTC/S- 
4002.  6th  St.  &  Pa.  Ave.  NW.. 
Washington.  DC  20580.  (202)  326-2174 
or  326-3156. 

SUPPL£MENTARY  MFORMATION:  On 
Thursday,  April  29, 1993.  there  was 
published  in  the  Federal  Register.  58  FR 
25989.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Griflln 
Bacal,  Inc..  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Soc.  6. 38  Stat.  721: 15  U.S.C. 
46.  Interprets  or  applies  sec.  5,  38  Stat.  719. 
as  amended;  15  U.S.C.  45. 
Donald  S.  Qark. 
Secretary. 
IFR  Doc.  93-18744  Filed  8-4-93;  8:45  ami 

MUJNC  CODE  STSO-ei-M 


[DkLC-3447] 

Hasbro,  hK^ 
Pracdoast  and 
ActkMw 


AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


hi  settlement  of  alleged 
violaticms  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Rhode  Island-based  toy  corporation 
from  misrepresenting  any  perfonnanoe 
characteristic  of  any  toy  it  manufiactUBU 
or  promotes.  In  addition,  in  any 
demonstrations  or  tests  used  in  the 
packaging  or  advertising  for  the  toys,  the 
respondent  is  prohibited  from  falsely 
representing  that  the  demonstratian  or 
test  proves  or  confinns  any  material 
feature  of  the  toy. 

DATES:  Complaint  and  Order  issued  July 
2.  1993.1 

FOR  FURTHER  aiFORMATION  CONTACT: 
Rosemary  Rosso  or  Toby  Levin.  FTC/S- 
4002.  6th  St.  &  PA.  Ave..  NW.. 
Washington  DC  20580.  (202)  326-2174 
or  326-3156. 

SUPPLEMENTARY  INFORMATKM:  On 
Thursday,  April  29. 1993.  there  was 
published  in  the  Federal  Register.  58  FR 
25992.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Hasbro, 
Inc.,  for  the  purpose  of  soUciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Soc.  6,  38  Stat.  721;  15  U.SC 
46.  Interprets  or  applies  sec.  S,  38  Stat.  719, 
as  amended:  15  U.S.C  45. 
Donalds.  Clack. 
Secretary. 
IFR  Doc  93-18741  Piiad  8-4-93:  8:45  ami 

BKIMQ  COOK  STSa-eMS 


[DlctC-3444r 

Tha  Right  Start,  Inc.,  at  aL;  PraWbftad 
Trada  Practicas,  and  Afflrmatlva 
Conactiva  AcUoaa 

AGENCY:  Federal  Trade  Commission. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Ordw  are  availabta  bom  the  Commiasion's  Public 
Refatencs  Branch.  H-130. 6th  Strati  a  Panntylvania 
Avenue;  NW..  Washington.  DC  20S80. 


>  Copiw  of  the  CompUiiil  and  the  Decision  and 
Order  am  evailaUa  fiton  litaConmiaaJan's  Public 
Reference  BiMKfa.  H-13e  Bih  Street  *  P«BB*vlvania 
Avenue.  NW..  Washington;  DC ! 
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ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  fsderal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  mail-order  company, 
and  its-president,  from  malcing  false  and 
unsubstantiated  advertising  claims 
regarding  the  "Aii  Purifier,"  a  small 
electric  air  fihar,  and  the  "Travel  Tray," 
a  foam  board  tray  that  is  used  to  hold 
children's  snacks  and  toys  when  they 
are  riding  in  an  automobile.  The 
respondents  are  prohibited  firom 
representing  that  the  use  of  any  air 
filtering  de^ce  can  reduce  the  risk, 
alleviate,  prevent,  or  cure  respiratory 
problems,  unless  the  representations  are 
substantiated  by  competent  and  reliable 
scientific  evidence.  In  addition,  the 
company  is  prohibited  from 
representing  that  any  product  it  sells 
has  been  approved  or  endorsed,  unless 
the  endorsement  is  supported  by  an 
objective  test  conducted  by  qualified 
persons. 

DATES:  Complaint  and  Order  issued  June 
30, 1993.1  I 

FOR  FURTHER  MFORMATION  COMTACT: 

C  Steven  Baker,  Chicago  Regional 
OfBce,  Federal  Trade  Commission,  55 
East  Monroe  Street,  suite  1437,  Chicago, 
IL.  60603.  (312)  353-8156. 

SUPP(.a»(TARY  MFORMATION:  On 
Tuesday,  April  20, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
21305,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  Right 
Start,  Inc.,  et.  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  ordOT  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

AoiiMfity:  Sec  6. 38  Stat.  721;  15  U.S.C 
46.  Intarprats  or  applies  tec.  5,  38  Stat.  719. 
as  amended;  15  U.S.C  45. 
DoMld&Clark. 
Secntary. 
IFR  Doc  93-18742  Filed  8-4-93;  8:45  am] 


[OlitC-344S] 

United  Weight  Controi  Corp.; 
ProMMtad  Trade  Practlcaa.  and 
Afflrmativa  Corractiva  Actiona 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  York-based  marketer  of  very-low- 
calorie  diet  programs  (rapid  weight  loss, 
modified  fasting  diets  of  800  or  fewer 
calories  per  day)  from  making  false  or 
unsubstantiated  claims  about  health 
risks,  tests,  effectiveness  compared  to 
any  other  diet  program,  weight  loss,  or 
weight  loss  maintenance;  and  requires 
certain  disclosures  in  conjunction  with 
safety  and  weight  loss  maintenance 
claims. 

DATES:  Complaint  and  Order  issued  July 
2, 1993.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Bloom,  New  York  Regional 
Office,  Federal  Trade  Commission,  150 
William  Street,  suite  1300,  New  York, 
New  York  10038.  (212)  264-1207. 

SUPPI^MENTARY  MFORMATKM:  On  Friday, 
April  9, 1993,  there  was  published  in 
the  Federal  Register,  58  FR  18406,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  United  Weight 
Control  Corp.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C 
46.  Interprets  or  applies  sec  5,  38  Stat.  719, 
as  amended;  15  U.S.C  45.  52. 
DaMldS.CUrk. 
Secnttuy. 

[FR  Doc  93-18743  Piled  8-4-93;  8:45  am) 
■ujwa  coot  wto-ei-M 


[DkLC-3446] 

YKK  (U.SJL)  Inc.;  Prohlbitad  Trada 
Practicaa,  and  Afflrmativa  Corracthra 
Actiona 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  Jersey-based  manufacturer  and 
seller  of  zippers  from  requesting, 
suggesting,  or  advocating  that  any 
competitor:  Raise,  fix  or  stabilize  prices 
or  price  levels;  cease  providing  free 
equipment  or  other  discounts;  cease 
providing  any  services  or  products  or 
engage  in  any  other  pricing  action.  In 
addition,  the  respondent  is  prohibited 
from  entering  into,  attempting  to  enter 
into,  adhering  to,  or  maintaining  any 
combination,  conspiracy,  agreement, 
plan  or  program  with  any  competitor  to 
fix,  raise,  establish,  maintain  or  stabilize 
prices  or  service  levels. 

DATES:  Complaint  and  Order  issued  July 

1. 1993.1 

FOR  FURTHER  S4F0RMATI0N  CONTACT: 

Richard  Dagen.  FTC/S-2627, 
Washington,  DC  20580.  (202)  32&-2662. 

SUPPLEMENTARY  tlFORMATION:  On 
Wednesday,  April  14, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19454,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  YKK  . 
(U.S.A.)  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  fiorm 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  asreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec  6, 38  Stat  721: 15  U.S.C 
46.  Interprets  or  appUes  sec  5, 38  Stat.  719, 
as  amended;  15  U.S.C  45. 
DaoaM  S.  Oaric 
Secntaiy. 

[PR  E)oc  93-18740  Filed  8-4-93;  8:45  am] 
■NJJNQ  COM 


'  Copiss  at  the  Cdnptoint  ind  the  Dsciaion  ind 
Ot&»  tn  wntUilm  hot  the  Coimn<Mton'»  PuMic 
RifaeDoa  Bnnch.  H-lsa  Sth  SiTMt  a  PannsylvuiU 
ATCBue.  NW..  Wsshiaif «.  OC  20Saa 


<  CopiM  of  the  Complaint,  ths  Oecuion  and 
Ordar,  and  stataoianti  by  Commisaionan 
Ascuanaca  and  0«Mn  an  available  from  the 
rnmmlwioo't  Public  Rafwance  Branch.  H-130.  Sth 
Streal  a  Paonqrlvania  Avanue.  NW.,  Washington. 
OC20SSa 


<  Copies  of  tha  Complaint,  Iha  Daciaion  and 
Ordar,  and  stalaraants  by  Commisaionan 
Azcuenaga.  Owao.  Siarak.  and  Yao  are  available 
from  the  Commission't  Public  Rateaooa  Branch. 
H-130,  Sth  Stniei  k  Pennsylvania  Avaoue.  NW.. 
Washington.  DC  20S80. 
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GENERAL  SERVICES 
ADMINISTRATION 

PropoMd  Border  Station.  ImperM 
County,  CA;  Rnal  Environmental 
Impact  Statement 

The  United  States  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  Final  Environmental 
Impact  Statement  (FEIS)  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Regulations  issued  by 
the  Council  on  Environmental  Quality. 
November  29, 1978.  for  a  proposed  new 
Port  of  Entry  (PC^)  located  in  Imperial 
County.  California,  approximately  six 
miles  east  of  the  city  of  Cakxico. 

The  purpose  of  this  action  is  to 
provide  a  throughly  modem  and  highly 
efficient  border  crossing  facility  in  the 
Calexico/Imperial  area,  in  order  to 
accommodate  growth  in  transboundar>' 
traffic  and  better  meet  the  needs  of  the 
Federal  Inspection  Service  agencies,  the 
commercial  transporters,  and  the 
traveling  public  between  the  United 
States  and  Mexico.  The  action  is  taken 
to  relieve  major  congestion  at  the 
existing  downtown  Calexico  facility, 
which  will  continue  to  serve  as  an 
automobile  and  pedestrian  port  of  entry, 
and  to  significantly  expand  the  capacity 
for  processing  commercial  traffic. 

Written  comments  on  the  alternatives, 
impacts  and  mitigation  measures  should 
be  sent  no  later  than  Tuesday,  August 
31  to  the  GSA  EIS  contractor. 
Environmental  Science  Associates.  Inc. 
at  4221  Wilshire  Boulevard,  suite  480, 
Los  Angeles.  California  90010-3512. 

For  further  information,  or  if  you 
would  like  to  request  a  copy  of  the  Final 
EIS.  please  contact  Mr.  Alan  Campbell. 
U.S.  General  Services  Administration. 
Public  Buildings  Service.  Planning  Staff 
(9PL).  525  Market  Street.  San  Francisco. 
CA  94105.  Telephone  number  (415) 
744-5252. 

Dated:  July  29. 1993. 
DnMMR.f^nM, 

Acting  Regional  Administrator  (9 A). 

IFR  Doc  93-18688  Filed  8-4-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieeaaa  Corttrol  and 
Prevention 

[Program  AnnounceiMnt  Number  355] 

Cooperetive  Agreement  for 
Conducting  Fatality  Surveillance  and 
Field  kiveetigations  at  tlw  State  Level 
Ueing  the  NIOSH  Fatality  Aseeeament 
and  Control  Evaluation  Model 
Avallat>llity  of  Funds  for  Hscal  Year 
1993 

Introduction        " 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  to 
build  state  capacity  for  conducting 
traumatic  occupational  fatality 
surveillance,  investigation,  and 
intervention  activities  through  the 
National  Institute  for  Occupational 
Safety  and  Health's  (NIOSH)  Fatality 
Assessment  and  Control  Evaluation 
(FACE)  model.  The  cooperative 
agreements  will  significantly  strengthen 
the  occupational  public  health 
infrastructure  by  integrating  resources 
for  occupational  safety  and  health 
research  and  public  health  prevention 
programs  at  the  state  and  local  levels. 
The  goal  of  the  project  is  for  each  state 
to  measurably  reduce  traumatic 
occupational  fatalities. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  Tl^s  annoimcement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health  and 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000. 
see  the  section  WHERE  TO  obtain 

AOOmONAL  INFORMATION). 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
669(a))  and  sections  301  (42  U.S.C.  241) 
and  317  (42  U.S.C.  247(b))  of  the  PubUc 
Health  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  state 
Departments  of  Health.  Departments  of 
Labor,  Departments  of  Industry,  and 
similar  organizations  located  within  any 
state  or  territory  of  the  United  States,  or 
consortia  of  smaller  states  arranged  in  a 
logical  or  regional  cluster.  Ineligible 
applicants  include  those  agencies  that 
conduct  occupational  fatality 


investigations  and.  in  doing  so,  are 
legally  responsible  for  the  determination 
of  compliance  with  occupational  safety 
and  health  standards.  Awards  will  be 
limited  to  those  organizations  which 
can  exercise  public  health  authority  for 
intervention  into  occupational  safety 
and  health  problems.  Only  one 
application  per  state  will  be  accepted 
under  this  cooperative  agreement. 
Stronger  consideration  will  be  given  to 
those  states  or  territories  submitting 
applications  demonstrating  prevention 
coordination  among  other  relevant  state 
agencies.  Those  states  cuirently 
participating  in  the  project  are  ineligible 
for  consideration. 

Availability  of  Funds 

Aoproximately  $180,000  will  be 
available  in  FY  1993  to  fund  up  to  three 
awards.  It  is  expected  that  the  average 
award  will  be  $60,000  ranging  from 
$45,000  to  $65,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30. 1993.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  fiT>m  3  to  5  yeare. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

In  selected  cases,  when  consistent 
with  recipient  needs  and  in  the  best 
interest  of  a  particular  project,  CDC/ 
NIOSH  may  assign  Federal  staff  to 
provide  technical  assistance  to  the 
recipient  which  requests  such  an 
assignment.  Payment  of  salary  would  be 
the  responsibility  of  CDC/NIOSH  and 
would  not  be  subtracted  from  the  award. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  expand  the  FACE 
project  into  more  states  so  that 
capabilities  for  the  prevention  of 
traumatic  occupational  fatalities  can  be 
more  widely  developed  across  the 
nation.  A  three-year  pifot  study  with 
three  states  demonstrated  that 
occupational  fatality  surveillance  and 
investigative  capability  can  be 
successfoUy  implemented  at  the  state 
level.  By  stimulating  phased 
development  and  growth  at  the  state 
level,  this  program  will  permit  the  states 
following  the  FACE  model  to  structiue 
their  surveillance,  investigation,  and 
intervention  activities  to  more 
efficiently  capture  input  from  other 
investigating  state  agencies  and 
departments. 

Additionally,  states  will  be 
encouraged  to  target  on-site 
investigations  of  specific  occupational 
fatalities  based  on  specific  state  priority 
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areas  to  further  enhance  research  and 
intervention  efforts.  The  specific 
objectives  for  this  cooperative 
agreement  are  as  follows: 

1.  Identify  and  report  basic 
epidemiologic  data  on  all  traumatic 
occupational  fatalities  occurring 
within  the  state. 

2.  Conduct  on-site  investigations  of 
selected  traumatic  occupational 
fatalities  using  the  NIOSH  FACE 
investigative  model. 

3.  Identity  potential  risk  factors  for 
selected  types  of  traumatic 
occupational  fatalities  whidi  will  be 
useful  for  targeting  intervention 
strategies  and  prioritizing  research 
efforts. 

4.  Develop  and  disseminate  preventive 
recommendations  to  reduce  the  risk  of 
fatal  occupational  injuries  within  the 
state. 

5.  Develop  and  implement  intervention 
strategies  and  projects  for  reducing 
state  incidence  of  traumatic 
occupational  injuries  and  fatalities. 

6.  Develop  and  implement  the  statistical 
capability  to  show  that  the  state's 
intervention  strategies  have 
measurably  reduced  traumatic 
occupational  fatalities. 

Program  Requirements 

The  cooperative  agreement  recipient 
shall  be  responsible  for  conducting  the 
activities  under  A.,  below,  and  CDC/ 
NIOSH  shall  be  responsible  for 
conducting  the  activities  under  B., 
below. 

A.  Recipient  Activities 

1.  Develop  a  comprehensive, 
multiple-source,  state-level  surveillance 
system  for  prompt  identification  and 
electronic  reporting  of  epidemiologic 
data  on  all  traumatic  occupational 
fatalities  occurring  in  the  state. 

2.  Conduct  in-depth,  on-site 
investigations  of  occupational  fatalities 
using  the  following  selected  injury 
categories:  (a)  Fall-related  injuries,  (b) 
electrocutions,  (c)  exposure  to  confined 
spaces,  (d)  machine-related  injuries,  and 
(e)  injuries  in  which  workers  have  been 
struck  by  machines,  equipment,  etc. 
States  may  also  request  to  add  or 
substitute  on-site  investigations  of  fatal 
events  that  are  of  a  type  which  are  a 
higher  state  priority. 

3.  Develop  and  submit  to  CDC/NIOSH 
a  summary  report  of  each  on-site  fatality 
investigation  which  describes  the  fatal 
incident  and  includes  recommendations 
for  prevention  using  a  report  format 
provided  by  CDC/NIOSH.  The  final 
report  should  be  submitted  to  CDC/ 
NIOSH  in  the  specified  format  and 
(state-provided)  word  processing 
software. 


4.  Conduct  epidemiologic  analysis  of 
fatal  incident  circumstances  to  assist  in 
developing  recommendations  for 
intervention  and  prevention. 

5.  Disseminate  the  results  of  FACE 
investigations,  epidemiologic  analysis 
and  other  information  collected  under 
this  program  to  employers,  workere,  and 
other  appropriate  constituents  within 
the  state. 

6.  Encourage  the  implementation  of 
interventions  to  reduce  traumatic 
occupational  fatalities  and  utilize  a 
variety  of  accepted  methods  to  evaluate 
the  effectiveness  of  interventions. 

7.  Attend  and  participate  in  selected 
training  activities  and  the  annual  FACE 
Scientific  Conference,  all  to  be  held  in 
Morgantown.  West  Virginia. 

8.  Prepare  an  annual  summary  report 
which  describes  the  activities  and 
progress  made  by  the  state  toward 
meeting  the  CDC/NIOSH  objectives  for 
the  state  FACE  program. 

B.  COaNIOSH  Activities 

1.  Provide  technical  assistance  in 
establishing  the  state-level  surveillance 
system. 

2.  Provide  training  for  conducting  on- 
site  investigations  and  provide  on-site 
technical  assistance  to  state  personnel 
conducting  fatality  investigations,  as 
appropriate. 

3.  Provide  funds  to  purchase  one  IBM 
compatible,  personal  computer 
(minimum  386-!evel).  printer, 
telecommunications  equipment,  and 
surveillance  (EPI  INFO)  software. 

4.  Provide  the  methods  for,  and 
technical  assistance  in.  identifying  and 
evaluating  effective  intervention 
strategies. 

5.  Convene  an  annual  FACE  Scientific 
Conference  in  Morgantown.  West 
Virginia. 

6.  Prepare  and  disseminate  an  annual 
report  which  summarizes  the  state 
FACE  program  to  all  participating  states. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Relevance  of  the  proposal  to  the 
scope  and  objectives  outlined  in  the 
program  announcement.  (10%) 

2.  Overall  quality  of  the  state  proposal 
for  identifying,  recording,  and 
investigating  traumatic  occupational 
fatalities  within  the  state  using  the 
NIOSH  FACE  model.  (25%) 

3.  Completeness  of  the  state's  plan  for 
implementing  and  evaluating 
interventions  to  reduce  traumatic 
occupational  fatalities.  (The  estimated 
number  of  fatality  investigations  and 
the  proportion  these  fatalities 
represent  of  the  total  fatalities 


expected,  and  the  intervention 
methods  planned  must  be  specified 
for  the  budget  period.)  (25%) 

4.  Qualifications  and  time  commitment 
of  the  propmed  staff,  type  and  quality 
of  facilities  and  equipment,  and 
administrative  support  available  for 
the  state  FACE  program.  (15%) 

5.  Demonstration  of  the  need  for 
developing  and  implementing  state- 
level  occupational  surveillance,  field 
investigation  and  intervention 
programs  based  on  identification  of 
high  risk  industries  and  occupations 
within  the  state.  (15%) 

6.  Demonstration  of  collaborative 
relationships  among  various  relevant 
state  or  territorial  agencies  in 
addressing  the  problem  of  traumatic 
occupational  fatality  surveillance, 
investigation  and  intervention.  (10%) 

7.  The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable, 
clearly  justified,  and  consistent  with 
the  intended  use  of  cooperative 
agreement  funds.  (Not  Scored) 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  ffl.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
300.  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  Georgia  30305,  no  later  than  30 
days  after  the  application  deadline  date. 
(A  waiver  for  the  60  day  requirement 
has  been  requested.)  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 
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Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  (ODA)  for  this  program  is 
93.283. 

Other  Requirementi 

Paperwork  Reduction  Act 

Projects  funded  through  a  cooperative 
agreement  that  involve  the  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  June  1993.  The  application 
submission  deadline  for  this 
announcement  is  August  18, 1993. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
355.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Mailstop  E-13,  room  300,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6630.  Programmatic  technical  assistance 
may  be  obtained  from  Louis  D.  Smith, 
State  FACE  Project  Officer,  Trauma 
Investigations  Section,  Surveillance  and 
Field  hivestigations  Branch,  NIOSH/ 
Division  of  Safety  Research,  Mailstop 
180P,  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505- 
2888,  telephone  (304)  284-5849,  or 
Timothy  J.  Pizatella.  Chief.  Surveillance 
and  Field  Investigations  Branch, 
NIOSH/Division  of  Safety.  Please  refer 
to  Annoimoement  Number  355  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  July  29, 1993. 
Eichard  A.  Lemen, 

Acting  Director,  National  institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention. 

(PR  Doc.  93-18730  Filed  8-4-93: 8:45  am] 
■UMQ  CODE  41W-1S-P 


Food  and  Drug  Administration 

Raquast  for  Nominations  for  Members 
on  Public  Advisory  Committees; 
National  Mammography  Quality 
Assurance  Advisory  Committaa 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  not  fewer  than  13,  or 
more  than  19  members  to  serve  on  the 
National  Mammography  Quality 
Assurance  Advisory  Committee  in 
FDA's  Center  for  Devices  and 
Radiological  Health.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  final  rule  announcing  the 
establishment  of  this  committee. 

FDA  has  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  handicapped 
candidates. 

DATES:  Nominations  should  be  received 
on  or  before  September  7, 1993. 
ADDRESSES:  All  nominations  for 
membership,  except  for  the  consumer- 
nominated  member,  should  be  sent  to 
Melvyn  Greberman  (address  below). 

All  nominations  for  the  consumer- 
nominated  member  should  be  sent  to 
Phyllis  Weller  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations  except  for  the 
consumer-nominated  member:  Melvyn. 
Greberman.  Center  for  Devices  and 
Radiological  Health  (HFZ-240).  Food 
and  Drug  Administration.  1901 
Chapman  Ave..  Rockville,  MD  20857, 
301-443-2436. 

Regarding  all  nominations  for  the 
consumer-nominated  member:  Phyllis 
Weller,  Office  of  Consumer  Affairs 
(HFE-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5006. 
SUPPI.EMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  not  fewer 
than  13,  or  more  than  19  members  to 
serve  on  the  committee.  . 


Functions 

The  function  of  the  committee  is  to 
advise  the  Food  and  Drug 
Administration  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities: 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facifities  under  this 
program;  (3)  developing  regulations 
with  re8i>ect  to  sanctions;  (4)  developing 
procedures  for  monitoring  compliance 
with  standards:  (5)  establishing  a 
mechanism  to  investigate  consumer 
complaints;  and  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities. 

The  committee  will  also  determine 
whether  there  exists  a  shortage  of 
mammography  facilities  in  rural  and 
health  professional  shortage  areas  and 
the  effects  of  personnel  or  other 
requirements  on  access  to  the  services  of 
such  facilities  in  such  areas,  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1. 1999, 
and  the  costs  and  benefits  of  compliance 
with  these  requirements. 

Criteria  for  Members 

Persons  nominated  for  membership 
should  be  physicians,  practitioners,  and 
other  health  professionals,  whose 
clinical  practice,  research 
specialization,  or  professional  expertise 
include  a  significant  focus  on 
mammography.  At  least  four  of  the 
individuals  nominated  for  membership 
should  be  from  among  national  breast 
cancer  or  consumer  health  organizations 
with  expertise  in  mammography  and  at 
least  two  must  be  practicing  physicians 
who  provide  mammography  sen'ices. 
The  Committee  may  include  one 
technically  qualified  member,  selected 
by  the  Commissioner  or  his  designee, 
who  is  identified  with  consumer 
interests.  Prior  experience  on  Federal 
public  advisory  committees  in  the  same 
or  similar  subject  areas  will  also  be 
considered  relevant  professional 
expertise. 

The  Senate  Committee  Report  on  the 
Mammography  Quality  Standards  Act 
dated  October  1, 1992,  (S.  R.  102-448) 
contains  specific  recommendations  for 
organizations  that  should  be  considered 
for  representation  on  the  committee. 
The  Senate  Committee  has  urged  the 
nomination  of  members  from  among  the 
following  groups  to  the  advisory 
committee:  the  Breast  Cancer  Coalition, 
Susan  G.  Komen  Foundation.  American 
Cancer  Society,  American  College  of 
Radiology,  Associition  of  State  and 
Territorial  Health  Officials,  Conference 
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of  Radiation  Cor.tro]  Program  Directors, 
American  Society  of  Radiologic 
Technologists,  Public  Qtiisn.  American 
Public  Health  Association,  and  the 
American  College  of  Obstetricians  and 
Gynecologists. 

Members  shall  be  invited  to  serve  for 
overlapping  4-year  terms  except  for  the 
first  members  appointed:  of  the  first  19 
members  appointed.  6  shall  serve  for  a 
term  of  2  years.  8  for  a  term  of  3  years, 
and  7  for  a  term  of  4  years,  as  designated 
at  the  time  of  appointment.  If  fewer  than 
19  members  are  initially  appointed. 
fewer  members  msy  be  appointed  for 
terms  of  these  lengths,  pro  rata.  Terms 
of  more  than  2  years  ar^-  contingent 
upon  the  renewal  of  Lhe  Committee  by 
appropriate  congressional  action  prior 
to  the  Committee's  expiration.  A 
member  may  serve  after  the  expiration 
of  the  member's  term  until  a  successor 
has  taken  office. 

Nomination  Procadurea  ! 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  advisory  committee. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  advisory  committee  and  appears 
to  have  no  conflict  of  interest  that 
would  preclude  committee  meenbership. 


FDA  will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommoidicg 
candidates  for  the  agency's  selection. 
Consumer  candidates,  like  all  other 
candidates  for  membership  on  the 
committee,  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  July  28, 1993. 
lane  E.  HemMy, 

Deputy  Commissioner  for  Opemtions. 
(PR  Doc.  9»-18631  Filed  8-«-93: 8:45  ami 
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OfflM  of  Inspnctor  GMwral 

Program  Exclusion*;  March  1993 
through  Juno  1993 

AGENCY:  Office  of  Inspector  General. 

HHS. 

ACTION:  Notice  of  program  exdusions. 

During  the  period  March  through  June 
1993.  the  HHS  Office  of  Inspector 
General  imposed  exclusions  in  the  cases 
set  forth  below.  When  en  exclusion  is 
imposed,  no  pn^ram  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid.  Maternal  and 
Child  Health  Services  Block  &ant  and 
Block  Grants  to  States  for  Social 
Sen' ices  programs.  In  addition,  no 

Erogram  payment  is  made  to  any 
usiness  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
ser\'ices  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continiie  to  use  the  aervicea  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party. 


Subiact  cily,  aiato 
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A  &  A  UVERY,  INC..  METHUEN,  MA  

ABBAS,  MAHMOUD  F..  ELUCOTT  C3TY,  MO 

AOV/WCED  HOME  HEALTH  CARE,  PTTTSTON,  PA  

AKHTAR,  SALEEM,  OZONE  PARK.  NY  

ANDREWS,  LAURICE  BARTON.  DEFUNIAK  SPRNGS,  FL 

ARCHieEQUE,  MAX  E..  DENVER.  CO 

ARN0U3,  XWM»I.  YONKERS,  NY 

ARNOLD.  NOEL  EMORY,  TEXARKANA.  TX 

ASTIAZARAN.  HERMAN  JR.  SAN  DIEGO.  CA  

ATKINS.  GEORGE  M..  III.  W  SPRMGFIELD.  MA 

AZIZ,  SAYEEO,  WILMINGTON.  OE  

BAHAOUE,  LORI  STAMPLER,  MIAMI,  FL  

BAHADUE.  GEORGE  P.,  MIAMI.  FL 

BAUER,  THOMAS  G.,  LINCOLN.  NE 

BERGMAHN,  RONOA.  BAYSIDE.  NY _ 

BERNSTEIN.  BRUCE.  OYSTER  BAY  COVE,  NY 

BLOOR,  ELiiABE^H  G..  RACINE.  Wl  

BUKHARI,  AHMED,  BROOKLYN.  NY  

C  E  SMITH  DRUG  STORE.  W  SPRINGFIELD.  MA  

CALVO.  CARLOS  ALBERTO.  HERMOSA  BEACH.  CA 

CARTER,  L.  J..  LITTLE  ROCK,  AR  

CARTER.  MAYLENE.  LITTLE  ROCK.  AR 

CLARK,  BILLIE  JEAN.  TULSA.  OK  

COFFMM4.  ROBERT  BEN.  NEW  ORLEANS.  LA 

COHEN,  JACK  J.,  BROOKLYN,  NY 

COOPEa  FREDDY  JOHN,  LUBBOCK.  TX  >_ 

COUKOS.  LUKE  J..  MIDLOTHIAN.  VA 

CREATIVE  CARE.  INC..  OYSTER  BAY  COVE,  NY  

DANIEL  WALLACH.  M.D.,  PA,  OWINGS  MILLS,  MO 

DELGRIPPO,  GERALD  A..  LOCK  HAVEN,  PA 

DONOVAN.  VEROMCA  HUGHESTOWN.  PA 

DUNIAP,  MKXAEL  J.,  VISTA,  CA  

EDWARDS.  QUINTON.  DECATUR,  GA 


04/D6«3 
05/27/93 
06/27/93 

04/12/93 
06/16/83 
07/11/93 
Q6A2/93 
04/12/93 
04/06A3 
04/12/93 
06M)1/93 
06/01/93 
06/16«3 
07/11/93 
07/11/93 
07/06/93 
06A»«3 
04/06/93 
07/D1A93 
04/12/93 
04/12«3 
06/13«3 
05/13/93 
06/27/93 
07/06A3 
06/11/93 
07/11/93 
06/11/93 
04/12/93 
05/Z7/93 
06/02/93 
07/04/93 


Federal  Register  /  Vol.  58.  No.  149  /  Thursday.  August  5.  1993  /  NoUces 


41795 


Subject  dty.  stats 


EffMMvedMa 


EDWARDS.  ARTHUR  J..  ASHTON.  MD 

FAROOQUI,  MOHAMMED.  JAMAICA.  NY 

REDLER.  KURT  R..  GLEN  BURNIE.  MD  

FLEMING.  JAMES  M..  HOUSTON.  TX  

FORMAN.  ROBERT.  WOODBURY.  NY 

FORSYTHE.  MARY  EUZABETH.  DALLAS.  TX 

FREEDENBERG.  GERALD.  OWINGS  MILLS.  MD 

GEMME.  HOaY,  STATEN  ISLAND.  NY  

GILL.  JAMES  N..  SIGNAL  MTN.  TN 

GLADSTONE.  SCOTT  V..  LAS  VEGAS.  NV 

GREENBERG.  PAULA.  BROOKLYN.  NY  " 

GREER.  JOHN  JR..  LEBANON.  TN 

GREGORY.  TERI  L.  ROCKWELL  CITY.  lA  

GUICE.  JACQUELINE  L.,  EL  CERRITO.  CA  

HENDERSON.  JOSEPH  M..  WASHINGTON.  DC 

HENRY.  JAMES.  MURFREESBORO.  TN 

HENRY,  TOM.  LEBANON.  TN 

HERRERA.  ANIBAL  P..  MIDDLETOWN.  NY 

HILL.  WANDA  JOY.  SPARTA.  GA  

HINES.  STEPHEN.  ELLENWOOD.  GA "Z 

HOGANSON.  DAVID  L..  VERMILLION.  SD  

HOLLAND.  WILUS.  ATLANTA,  GA 

HUGGAN.  GERALD  F..  METHUEN,  MA 

HUNT.  MICHAEL  D..  GAITHERSBURG,  MD 

HUNTER.  JANE  M..  WATERFORD.  NY 

INMAN.  BRADLEY  D..  NEW  GALILEE.  PA 

INMAN  MEDKJAL  REHAB  SUPPLY  INC..  NEW  CASTLE.' Pa" 
JS  HOMECARE  MEDICAL  SERVICES.  UTTLE  ROCK.  AR  . 

JAME.  DAMKM,  FEDERAL  WAY.  WA  

JASKIEWrcZ.  RK»URD  F..  TUCSON.  AZ 

JAVID.  MOHAMMED  A..  JERSEY  CITY,  NJ 

KENNEDY,  DONALD  R.,  GRAND  BLANC.  Ml 

KILUNGSWORTH.  CLAUDIA  CAROL.  CORINTH.  TX  

KIMBALL.  ELEANOR  A..  ARLINGTON.  VA  

KLEIN.  PAUL  G..  WAYNE.  NY 

KOLBOVSKY.  FEUX.  DULUTH.  MN  Z" 

MARK  S.  COLBURN,  D.D.S.,  P.C.,  WATERLOO,  lA  .„...ZZZ. 

MARTIN,  RODNEY,  LEVITTOWN,  PA  

MARTIN,  DONNA.  LEVITTOWN,  PA 

MARTINEZ.  RENE.  MIAMI,  FL  

MCCOaUM.  UNDA  A..  RONKONKOMA.  NY 

MQNTOSH  RUTMAN.  SUSAN  ELAINE.  SAN  DIEGO.  CaZ'.". 

MELT2ER,  HAROLD  S..  PITTSFORD.  NY  

METWALU.  MOHAMED.  PITTSBURGH,  PA 

MIDDLETON,  WILLIAM  F.,  GAITHERSBURG,  MO  

MILLER.  DAN.  SPARTA,  TN  

MILLS.  RONALD  J..  GAITHERSBURG.  MD  

MOSS.  BRIAN.  GAITHERSBURG.  MO  

MURTUZA.  ATIYA,  WEST  BLOOMRELD.  Ml  

NELSON.  MARK  J.,  YONKERS.  NY  

PERVEZ,  MUJAHID.  BROOKVILLE.  NY " 

PINANO.  WILFREDO.  CHULA  VISTA.  CA 

PLYMALE.  BILUE  J..  FORT  SMITH.  AR Z"" 

POIRlEa  JACQUELINE.  AUBURN.  ME  

PRK)LO.  VINCENT.  WEaiNGTON.  fL 

RABIE.  FOUAD  M..  EL  DORADO.  AR 

2i52;,'?i^£l-  *^««ERo.  LA „.:;;:::;;;::;: 

REYES  DRUGS.  LTD..  BAYSIDE.  NY 

ROBERTSON.  WILUAM  C.  FENTON.  Ml  „ 

RPH  CONSULTING.  INC.,  DALLAS,  TX  

RUBIN,  WARREN  A..  CAMDEN,  NJ  

RUBW.  GASTON.  MIAMI,  FL 

RUPERT.  SANDRA.  OSWEGO.  NY 

SCHERL,  ROBERT.  BAYSIDE,  NY 

SEIGEU  SHELDON  G..  BROOKLYN,  NY 

SEIGEL.  OTTO  J.,  BROOKLYN.  NY  

SIEGEL.  BERTON.  YUMA.  AZ 

SILBERSPrrZ.  ARTHUR.  NORTH  WOOOMERE.  NY  ZZ' 

SILVERMAN.  IRVING,  BRIOGETON.  NJ  

SINGER.  JEFFREY.  LONG  BEACH.  NY  ..„ 

SOKOL.  ABRAHAM.  SCARSDALE,  NY 

SPARKS,  JOHN  E.  GREELEY.  CO 

SPIERER.  FREDRIK  ROBERT.  HENDERSON,  NV  ZZ 
STACHER.  ERK;  0..  WAYNESBURG.  PA 


05/27/93 

05/27/93 

05/11/93 

06/02/93 

07/11/93 

04/12/93 

05/27/93 

07/11/93 

07/04/93 

04/12/93 

05«9/93 

04/12/93 

05/30/93 

07/01/93 

07/14/93 

07/04/93 

07/04/93 

07/11/93 

05/11/93 

04/12/93 

07/14/93 

05/11/93 

04/06/93 

07A)e/93 

07/11/93 

05/11/93 

05/27/03 

04/12/93 

05/16/93 

04/12/93 

07/11/93 

04/12/93 

04/12/93 

07/14/93 

04/06/93 

05/16/93 

07/06/93 

05/27/93 

05/27/93 

05/11/93 

07/11/93 

04/12/93 

05/27/93 

04/12/93 

05/27/93 

07/04/93 

07/14/93 

07/14/93 

04/12/93 

07/11/93 

04A)6«3 

05/16/93 

06A)2/93 

07/14/93 

06/09/93 

05/13/93 

05/13/93 

07/11/93 

07/06/93 

04/12/93 

05/27/93 

07/04/93 

05/27/93 

07/11/93 

04/06/93 

04A)6/93 

04/12/93 

05/09i93 

05/27/93 

05/27/93 

07/11/93 

06A)2/93 

04/12/93 

04/12/93 
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Subitct  dty.  ttaM 


EftocdvadM 


STEMAHT.  JOHN  R.  HOLLADAY,  UT  _ 

STONER.  ALFRED  W.  JR.  QAITHERSBURQ.  MO 

TAGULAO.  CORAZON,  SAN  DIEGO.  CA 

THATCHER.  REMEDIOS.  SAN  DtEGO.  CA 

THAUNQ.  PHONE  BA.  DARNESTOWN.  MO 

TRALITMANN,  FLOYD  D..  SPARTA.  Wl  

TUTOa  JESSE  BORRELL.  MERIDIAN,  MS  

VIZCAY,  SARA,  TAMPA,  FL 

WARDEN.  LARRY  D.,  SHAKOPEE.  MN  

WASCHKO,  OeORGE  M.,  HAZELTON,  PA 

WAX.  SETH  MARTIN.  MERRKX  NY „ 

WHTTNEY.  ROBERT  C  FT  LAUDERDALE.  FL 

WOOOLEY,  JOHN  H..  SHERIOAN.  OR  

YAK8C0E.  JAMES.  LANCASTER,  PA  

YOUNG.  WILUE  E..  PHILADELPHIA.  PA ~ - — 

PATENT  ABUSEmEGLECT  CONVICTIONS 


04^2^3 
(r7/14«3 
07/01/93 
07/D1/BB 

oeama 
osfsona 

0BM1/B3 
04^2/93 
07/0tt03 
07/OM3 
06/08K93 

06X12/93 

07/14A3 


ADAMS.  TOMMIE  DELL.  ALEXANDRIA.  LA 
BEST,  MARIE.  OSSINING,  NY 


BURTON.  JERROD  M.,  TALLAHASSEE,  FL 

CAIN.  RKX).  BROOKHAVEN.  MS 

CAM.  CYNTHIA,  NEW  ROADS.  LA 

CARTER.  PAMEUK.  DETROIT,  Ml 


CHAVEZ.  YOUWDA  MEDINA.  DAYTONA  BEACH,  FL  ... 

CUSHONBERRY,  VERONICA,  NEW  ROADS.  LA 

OESISSO,  RALPH,  BRONX.  NY  

DURMM4.  CATHY  ANN.  MANTECA.  CA 


FLORES.  PEDRO  LEON.  WHEAT  RiDGE,  CO  . 

FLOWERS,  ESSIE,  DETROIT,  Ml  

FORERO.  HUMBERTO  J.  WHITE  PLAINS,  NY 

GRIFFIN.  SHEILA,  SENECA  FALLS.  NY 

HESS,  MILTON  W.,  SUN  VALLEY.  CA 

HNJJARO.  SILAS.  BALTIMORE,  MD  

HUBBARD.  JAMES  L,  BATON  ROUGE.  LA 
JANOSiC  JOHN  J.,  PORT  ORCHARD,  WA  . 
JOHNSON.  ETHEYN,  DETROIT,  Ml 


JOHNSON,  SHERMAN  B..  0GDB>1.  UT  — 

KORTE,  THERESE  ANN.  PALMER  lA 

MABON.  GAYLA  S..  DENVER  CO 

MACK.  DOLORES  E.,  LITTLETON.  CO 

MARTM.  DANIEL.  DETROIT,  Ml 

NEAL.  VEORIA  J..  NATCHITOCHES.  LA  ^ 
OGLTTU,  MILLICENT  A.,  CLAYMONT,  DE  .. 

PARN3R0S,  JOHN.  WAUSEON,  OH 

POWELL.  EMMA.  FUNT.  Ml 


PRurrr.  albert  lee,  Tennessee  colony,  tx 

RMMATI.  BEHNAM.  LAGUNA  HILLS,  CA — 

RASHAO.  KHALEL  J.  BUFFALO.  NY 

RUSSELL.  ELAINE,  MIDOLETON,  DE 

SADLER,  KATHERINE.  CONWAY.  AR 


SCHOSSOW.  JODI  U  POCAHONTAS.  lA 

SINGLETARY,  MITCHELL  SETH.  BALTIMORE.  MD 

STEELE.  FREDERICK.  STARKE.  FL 

STEWART,  ERK;,  VACHERIE.  LA 

STUCKY,  BETTY,  JACKSON,  MS 

SUTTON,  MARION.  SANFORO.  Ml  

VALLE.  ERNEST.  ROUND  ROCK.  TX 

VAUGHN,  MK>4AEL.  WESSON,  MS 

VEASEY,  FRANKLIN  T..  BEAR  DE 

WALTERMANN,  HUGH  E..  PHOENIX.  AZ 

WUJAMS.  ANN.  ROCHESTER  NY 

WL30H.  JAMES  J..  MT  PLEASANT,  lA 


OTtOS/93 
04AM/93 
04/12/93 
04/12/93 
05/13/93 
05/13/93 
07M>4/B3 
06/1  »93 
05/27/93 
04/12/93 
07/14g3 
05/30/93 
07/11/93 
OSKMa 
04/1203 
05/27/93 
07/06/93 

oe/o2m 

07/06/93 
04/12/93 
05«V93 
07/14/93 
04/12/93 
07/06/93 
07/DS/93 
07/06/B3 
07/06/93 
04/12/93 
07/05/93 
04/12/93 
05/Z7/93 
07/08/98 
O7/06«3 
06/30«3 
06S7/93 
04/1 M3 

OTiosna 

04/12/93 
07/06/93 
07/06/B3 
04/12/93 
06/Z7/93 
04/12«3 
0507/93 
07/06m 


OONVICnON  FOR  HEALTH  CARE  FRAUD 


COLE,  ROSEMARY  A.,  CMNA,  ME 

HOWELLS.  ROBERT  C,  LOCKPORT.  NY  .. 

JACKSON,  NELCY  B..  TUCSON.  AZ 

LAROUE.  DAWN  M..  WEST  WARWKX.  Rl 

LONG,  IDA  U  HNJJARO,  FL  

MCHAUO.  DEBORAH  L.  JAY,  ME  


04A6A3 
06/00/93 

04/12/93 
06/02«3 
07/04«3 

osnwa 

04M/93 
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Subtect  dty,  state 


PACK,  CARL  DAVID.  ASHI>ND.  KY 

REfflCK,  JOHN  T..  PANAMA  CHY,  FL 

REfflCK,  JANE  LEE  WILLS.  PANAMA  CITY.  FL 


CONTROLLED  SUBSTANCE  CONVICTIONS 


Eff»cl»v«  data 


CLAra<.  FRANK.  BUCHANAN.  Ml  

D»AS.  P  KITSHEN  KALYAN.  ROSLYN.  NY  

DKXSON.  DANIEL  CLARK.  NASHVILLE.  IN  , 

EMERSON.  WILLIAM  KENNETH.  KINGSPORT.  TN 

ESPER.  ROGER  A..  ERIE.  PA 

FOSTER.  WARREN  JEROME.  MOBILE.  AL  

GOLLE.  RAYMOND  M..  PITTSBURGH.  PA 

HEBEKA.  GEORGE.  BALTIMORE.  MD  

JOHNSON.  CECl  W.  JR..  PHILADELPHIA.  PA  

LANGFORD.  EDWARD  A..  LORETTO.  PA 

LIPTON.  JAMES  SPENCER.  TYNDALL.  FL  

MARLOW.  ROGER  A..  DU  QUOIN.  IL  

NOONEY.  JAY  CHRISTOPHER.  YANKTON.  SD  „. 

RAO.  BEN,  FRESNO.  CA 

SARMIENTO.  REMEDIOS  MORALES  R..  COLUMBIA.  SC 
STEIN.  DANIEL,  PHILADELPHIA.  PA  


UCENSE  REVOCATK>N/SUSPENSK>N 


BOWEN.  JAMES  D..  PORTLAND.  OR 

BRADBARD.  STEVEN  L..  POTOMAC.  MD 

DAVENPORT.  ANTHONY  J.  JR..  STAMFORD.  CT  ... 

FAIK  WILLY.  PROVIDENCE.  Rl 

LARSON.  LINDA.  GLADSTONE,  Ml 

LOaCEHO,  JOHN  MICHAEL.  SALAMANCA.  NY  

MILLER.  RICHARD  F..  WILLIAMSVILLE.  f^  

MORTON.  CHARLES  F.  JR..  BALTIMORE.  MD 

OLOWOSUKO.  EDMUNDS,  BROOKLYN.  NY  

POGUNCO.  JOHN.  PELHAM  MANOR.  NY  

POPESCU.  PATRICK  W..  PUTNAM.  CT  

RAMASESHU,  MADHUGIRI.  WEST  ROXBURY.  MA 

ROWAN,  EILEEN  F.,  GILBERTSVILLE.  PA 

SAFRAN,  PERRY.  ENFIELD,  CT  

SMITH.  JOSEPH  H..  BETHESDA.  MD 

WHITE.  SANDRA  E..  BALTIMORE.  MD 

WieSMAN.  ALBERT.  ROCKVILLE.  MD  


ENTITIES  owneom:ontrolled  BY  convk:ted 


ALAMO  CHIROPRACTIC  CENTER.  LINCOLN.  NE 

ARGUS  MEDICAL  SUPPLIES,  LEBANON.  TN 

EL  DORADO  WOMEN'S  CLINIC,  P.  A..  EL  DORAEK).  AR 

EXTENDED  CARE  LTD..  TUCSON.  AZ 

GERIATRICS  LTD.,  TUCSON.  AZ 

HIS  MAJESTTS  CARE.  OTTER  LAKE.  Ml , 

LONG  BEACH  AUDIOLOGICAL,  LONG  BEACH.  NY 


DEFAULT  ON  HEAL  LOAN 


ABLE.  ANTOINNE,  SOUTHFIELD,  Ml „. 

ANDERS.  JEFF  P.,  TIERRA  VERDE.  FL  „... 

ANDERSON.  DENISE.  DETROIT.  Ml „... 

ANDERSON.  GWENDOLYN,  PHILADELPHIA,  PA  . 

ARISHIN,  MICHAEL  W..  LOS  GATOS.  CA 

ASHOOWN.  THOMAS  P.,  WARREN.  OH 

AZAPIRA.  MOHAMMAD  H..  CHICAGO,  IL  

BAMMER,  PHILLIP  L,  LOUISVILLE,  CO 

BATES,  LEO  C.  WILBERFORCE,  OH 

BECKER,  DONNA  R..  GLENDALE  CA  

BENNETT.  ELIZABETH  C,  TEANf  CK.  NJ 

BENSON,  FRED  JR.,  SILVER  SPRING.  MO 

BERK,  RICHARD  I..  ANN  ARBOR.  Ml 

BETMEA^WENS.  CARROLL  R..  IRVING.  TX 

BLAKEMAN,  D.  NIKIMA  L,  WALTHAM,  MA  .... 
BRADFORD,  JOYCE  D..  SOUTHFIELD,  Ml  .... 
BROAOUS,  REGWALD,  FORT  WORTH.  TX  ... 
BROOKS,  MICHENA.  JERSEY  OTY.  NJ  „. 


07/QttBa 

osA>i«a 


07/0ttt3 
07/11  A3 
06/0e«3 
04/t2«3 
06/1 1/K3 
04/12/99 
04/1 2«) 
07/0a«3 
0a27/9a 
0»27/93 
06/01/03 
04/12/83 
06/02/03 
04/12^3 
OS/11/93 
06O7«3 


06/90*3 

07/14/93 
O4/06A3 
06/02/93 
0SM»93 
07/11/93 

94nuaa 

04/12«3 
05^7/93 
07/11/93 
06/02/93 
05/1  (V93 
07/06/93 
07/14/93 
05/1CA3 
04/12/93 
04/12/93 


07/14/93 
07/04A3 
0Sn3/93 
05/06/93 
05AM/93 
04M2/93 
0S/27W3 


06/23/93 

07/14/93 
06/33«9 

07/1  a«a 

06/12/93 
06^)vr99 
06/2393 
05/26^3 
06f09fn 
06n2f9a 
07/21/93 
06/06/93 
06/2393 
06/12/93 
07/24/93 
07/T8/93 
0&2393 
05/1993 
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UMI 


BROWN,  DARREN  W..  DORAVILLE,  QA 

BROHH,  HARRY  E..  KANSAS  CITY.  MO  

BRUNSON,  GREGORY  H..  DEL  MAa  CA 

BUNORKX  DOYLE  D..  EDMOND.  OK 

BURGESS.  DEBORAH.  SAUSBURY,  MO 

CAMPANALE.  PAUL  R..  JACKSONVILLE.  FL 

CARLSON.  JAMES  E..  ROCKLIN.  CA  

CATHCART.  RCHARO  A..  BARNEGAT.  Hi  

CHESTANa  LEO  A..  CLEVELAND.  OH 

CHRISnANSON.  R066IN  K..  CHERRY  VALLEY.  CA  ... 
CHRIST0P0UL08.  STEVE.  ST  PETERSBURG,  FL  ..... 

COLBY.  SUSAN  E..  FRISCO.  CO 

COLEMAN.  LARRY  K..  LOS  ANGELES,  CA  

COLUNS,  WILLIAM  S..  ATLANTA.  GA  D0S/21/9a 

COMER.  JUUA  R..  DECATUR,  GA  .- 

CONERLY.  REX  A..  GREENBELT.  MO  

CUMMmS,  DAVID  F..  GAITHERS8URG.  MD  

DANCZAK.  MK>1AEL  E..  POTTSTOWN.  PA 

DARNELL.  JOHN  E.,  MONROE,  GA . 

DAVIS,  HELEN  N.,  NASHVILLE.  TN  „ 

DAY.  DONALD.  LOUISVILLE.  CO 

DIEHU  JAMES  D..  CLEARWATER.  FL 

DISANTO.  VINSON  M.,  PHILADELPHIA,  PA 

DONAVON,  GREGORY.  PORTLAND.  OR 

DREWECK.  DANIEL  NORMAN.  BOWUNG  GREEN.  KY 

DUCK.  EVANOER.  ST  PETERSBURG.  FL 

DUGQEa  USA.  KANSAS  CITY.  MO 

DUHRANT,  ANN  M.«  NcWocHG,  Un  •••••>»••••••• •^^ 

ECHOFF.  JUNE  C.  HOUSTON.  TX 

ESSEY.  ROBERT.  LOS  ANGELES.  CA 

FALOWSW.  FRANCES.  FT  LAUDERDALE.  FL 

FINKE.  JANICE  L.  SAN  LEANDRO,  CA „... 

FISCHRE.  ROBERT  L.,  Ill,  EAST  LANSING,  Ml 

FRAZlEa  KATHALYN  Q..  PnTSBURQH,  PA 

FUNDERBURK.  WILLIAM.  SOMERVILLE.  SC  

FURGASON.  MARGARET  ANN,  POWAY.  CA 

GLOWASKY.  ALBERT  V..  DARIEN.  CT 

QOFORTH.  JAMES,  JACKSONVILLE.  FL 

GREEN.  SYNTHIA  E.,  OAKLAND.  CA 

GRELLA.  CAMILLE.  NAPERVILLE.  IL  

GUERIN.  GERARD  G.,  HAMMOND,  LA  

HAOACHEK-OOBURN,  SARAH  L,  WELCHES.  OR 

HALL,  PAMELA  A,  FT  LAUDERDALE.  FL  

HALLEY.  JAMES  E.  JR..  PORT  RICHEY,  FL  

HAMPTON,  RODNEY,  GIBBSTOWN.  NJ  

HANSEN,  KENNETH  A.,  ABILENE,  KS  

HARRIS,  MK>MEL.  UPPER  MARLBORO,  MD 

HARRIS,  ARTHUR  WOODLAND  HILLS.  CA  „. 

HAYGOOD.  REGINA  J..  BROOKLYN.  NY 

HEDGECORTH,  JUUE  ANNE.  ALBION.  Ml  

HEMINGWAY-MAFFEO,  UNOA  M..  SAN  RAFAEL.  CA 

HERRINGTON.  TOMMY  L..  PASADENA.  TX  

HORNE.  PATRKJIA  A,  PHILADELPHIA,  PA 

HOSLER,  JOHN  R.,  HOLUSTER,  CA 

HOWARD,  DANIEL  L.  JR.,  MILFORD.  OH  

HOWARD,  WILLARD.  DAYTON,  OH  

JACKSON,  JOHN,  DUFF  JENKS,  OK 

JACOME,  ROBERT  A  JR..  PLANO,  TX  

JANSSON,  SUSANNE  E.,  WESTHAMPTON  BCH,  NY 

JOHANNING,  JEANINE,  KILEI,  HI  

JOHN,  GORDON  B.,  CAMBRIA  HEIGHTS,  NY 

KING,  WANDA,  BOLIVAR,  TN 

KIZAIRE,  DANIELLE  C,  CHICAGO,  IL 
KOLARIK.  THOMAS.  MARIETTA,  GA  . 

KURTS,  TEDD  R.,  IRVINE,  CA  

KWAN.  EDMUND,  HUNTINGTON.  CT 
LAMPMAN.  CHUCK.  SYLMAR.  CA  „... 

LEWIS.  KENNETH  D..  HOUSTON,  TX 

UEGEL,  JOYCE  M.,  HOUSTON.  TX „ 

UNACRE.  WILLIAM.  WAPPINGERS  FALL.  NY 

MACK.  RONALD.  SPRING  HILL.  FL  „. 

MAJEED.  ISHAO  H..  ATLANTA.  QA 

MANHART.  MARK  W..  LAKE  OSWEGO.  OR  .. 


EflKtiv*  date 


■»»»•«»•»>«••■■>•■•»••—•»■ 


07/14/03 
07/18/83 
07/1 1/B3 
07/11/93 
0603/93 
06/06/93 
06/11/93 
06/1 2m 
06/19^ 
06/00i«3 
06/12/93 
06/11/93 
05/26/93 
06/12/93 

05/21/93 
06/06/93 

07/18/93 
06/21/93 
07/14/93 
06/12/93 
06/09/93 
07/15/93 
05/21/93 
0506/93 
05/21/93 
06/11/93 
06/00/93 
05/26/93 
06/12/03 
06/26/93 
06/11/93 
06/26/93 
07/18/93 
07/18/93 
05/21/93 
05/26/93 
06/12«3 
06/11/93 
06/12/93 
05/23/93 
05/23/93 
05/26«3 
06/06/93 
06/11/93 
05/19/93 
05/26«3 
06/06/93 
05/26/93 
07/21/93 
07/18/93 
06/12/93 
05/23/93 
05/21/n 
07/11/93 
06A)9/93 
07/18/93 
06/12/93 
06/12/93 
05/19/93 
06/12/93 
06/19/93 
06/12/93 
05/23/93 
06/21/93 
06/26/93 
06/12/93 
06/12/93 
06/23/93 

osm/93 

05/19/93 
06/11/93 
07/14/93 
05/26/93 
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Siib(«ct  city,  state 


MASKELL.  GARY  L.  WHITINQ.  NJ  

MATHEWS.  DANIEL  Q..  N.  LITTLE  ROCK.  AH  .. 

MCGEmOAN,  BRIAN.  PHILADELPHIA.  PA 

MCWILLIAMS.  WILLIAM  B..  FREMONT.  CA  ...... 

MIKESKY.  GREGORY  R..  SCHULENBURG.  TX 

MUMUNEY.  GANIYU  A..  SALISBURY.  MD  

NORRIS.  EDWARD  B..  NASHVILLE,  TN 

NOVETSKY.  JERRY  J..  SOUTHFIELD,  Ml  

PAYNE.  DENISE  Y.,  LOUISVILLE.  KY „.... 

PERRY.  AUDREY  J.,  SMYRNA,  GA 

PETERSON,  KIRBY  K.,  CHICAGO,  IL  

PIERCE,  JOHN  P..  KANSAS  CITY.  KS 

PIPER.  RICHARD  A.,  ST  LOUIS.  MO „ 

POORY.  ROBERT  J.,  LA  CANADA.  CA 

POWELL.  CRAiQ.  DELMAR.  NY _ 

PflrcE.  DAV©  a.  VALPARAISO.  IN 

RAMIREZ.  NYDIA,  NEW  MILFORD  RD,  NJ  ._ 

RILEY,  ROCK..  HOLLY.  Mi 

RITCHEY.  ROBERT  E..  DENVER.  CO  _...., 

RODGERS.  LARRY  A..  CLEVELAND.  OH 

RONAN.  P.ATRICK.  BLOOMFIELD.  NJ ..., 

RUNCO.  T«MOTHY.  PITTSBURGH.  PA 

RUTKOWSKI.  MORRIS  E..  MARIETTA.  GA 

SAJNA.  LYNNE.  CHICAGO.  IL 

SANTIAGO.  JOSE  A.,  NEW  YORK.  NY 

SHEPPERD.  GORDON  L.  CERES.  CA 

SOGARD.  ANNA  VOOICKA.  PHOENIX.  AZ  


EflMiM 


SECTION  1128Aa 


BRADY.  ARTHUR  M.  SR..  KANSAS  CITY,  MO 
WHITE.  VANCE  R..  RANCHO  SANTE  FE,  CA  . 


PEER  REVIEW  ORQANIZATKM  CASES 


VALIN.  LAWRENCE.  DES  MOINES,  lA 


07/2t/B3 
06/12/93 

06/2««3 
06n2«3 
07/18/83 
06M2/93 
0S23/93 
06/21/93 
07/14« 
OSffiMG 
06/2M3 
06f09J9a 
05/26/93 
06/19/93 
06/06/93 
0S/ia«3 
06/23/93 
0S/26A3 
06A)9/93 
0^9<93 
05/21/93 
07/1 4«3 
07/1M3 
07/21«3 
07/11/93 
07/11/93 


06/1  »83 
0202/93 


06/2393 


Dated:  July  21, 1993. 
JaiBM  F.  Patton. 

Director,  Heahh  Can  Administrative 
Sanctions.  Office  of  Investigations. 
[FR  Doc.  93-18694  Filed  8-4-93;  8.45  am) 
Hi  mo  cow  4til)  (M  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-050-4930-1D-4503] 

Emergency  Closure  of  Public  Lands; 
California 

AGENCY:  Bureau  of  Land  Management, 
United  States  Department  of  Interior. 
ACTION:  Emergency  closure  of  certain 
public  lands  to  motorized  vehicle  use  in 
Trinity  County  and  Shasta  County, 
Califcnnia. 


SUMMARY:  In  accordance  with  title  43. 
Code  of  Federal  Regulations,  §  §  8364.1 
and  8341.2,  notice  is  hereby  given  that 
all  the  below  listed  lands  and  roads 
therein,  except  for  Trinity/Shasta 
County  Line  Road  North  and  South, 
administered  by  the  Bureau  of  Land 
Management,  have  been  closed  to  all 


motorized  vehicle  use;  except  for 
emergency  vehicles,  fire  suppression 
and  rescue  vehicles,  ELM  operation  and 
maintenance  vehicles,  law  enforcement 
vehicles  and  other  motorized  vehicles 
spedficaily  approved  by  an  authorized 
officer  of  the  Bureau  of  Land 
Management.  ^ 

This  closure  affects  all  of  the  public 
lands  and  roads  located  within  the 
following  lands  of  Grass  Valley  Creek 
Granitic  Shelter  Area  of  Trinity  County, 
Cahfcmia  (with  the  exception  of  County 
Line  Road  North  and  South)  and  Shasta 
County,  California: 

T.  31  N..  R.  7  W..  M.D.M., 

Sec.  6 
T.  31  N..  R.  a  W.,  M.D.M.. 

Sec  4 
T.  32N..R.  7W..M.D.M.. 

T.  32  N.,  R.  8  W..  M.D.M.. 
Sec.  1.  2.  3.  4.  5.  9, 10. 11, 12. 13. 14. 15, 
16. 17,  20.  21,  23,  24,  25.  26,  27,  28,  34, 
35,36 
T.  33  N..  R.  8  W..  M.D.M.. 
Sec.  26,  27.  28.  29.  30.  31.  32.  33.  34.  35 
A  total  of  approximately  18.00C  acres. 

DATES:  This  emergency  closure  action 
goes  into  effect  August  5, 1993  and  will 
remain  in  effect  until  the  Authorized 


Officer  determines  it  is  no  longer 
needed. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  closure  is  required  to 
mitigate  the  impacts  of  unregulated 
vehicle  use  on  highly  erosive 
decomposed  granite  soils  on  the  subject 
land. 

The  read/trail  system  is  underiain  by 
decomposed  granite  (DG)  parent 
material  that  weathers  into  highly 
erosive  forest  soils.  HisloricaJ  logging 
activities  and  activities  related  to  access 
and  recreation  have  caused  consldiarable 
adverse  impacts  to  the  public  land  and 
resource  including  the  following: 
Excessive  soil  erosion  and  loss, 
vegetation  damage,  fisheries 
degradation,  and  decreased  water 
quality  in  Crass  Valley  Creek,  and  the 
Trinity  River. 

The  authority  for  this  closure  and  rule 
making  is  43  CFR  8341.2  and  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  a  closure  order  or  ruie-making  is 
subject  to  anast  and  fines  of  up  to 
$  1 ,000  and/or  in-.prisonment  not  to 
exceed  12  months. 
FOR  FURTHER  INFORMA^iOH  CONTACT: 
Mark  T.  Mcrse,  Area  Manager,  Bureau  of 
Land  Manngement,  Redding  Resource 
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Area.  355  Hemsted  Drive.  Redding 
California  96002.  (916)  224-2100. 

Datad:  |u)y  20. 1993. 
MarirT.Mana. 

AnoManagtr. 

(FX  [toe.  93-18621  Filed  8-4-93:  8:45  am) 


[OR  064  tm  12:  QP3-330] 

Emergency  Ctoeuie  of  PubUc  Lande; 
Oregon  | 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Prineville  District. 
ACTION:  Notice  is  hereby  given  that 
eff'ective  immediately  all  public  lands  as 
legally  described  below  are  closed  to  all 
vehicle  access  and  travel  with  the 
exception  of  designated  roads. 

In  Grant  County,  Oregon: 

Tovnuhip  14  South,  Range  32  East. 
Willamette  Meridian 
All  public  lands  in  Sections  6  and  7. 

The  purpose  of  this  closure  is  to 
protect  steep,  highly  erosive  watersheds, 
native  vegetation,  wildlife  and  cultural 
resources.  The  only  exception  would  be 
for  special  authorized  administrative 
use  and  emergency  needs.  The  authority 
for  this  closure  is  43  CFR  8341.2. 

This  closure  will  remain  in  effect 
until  an  ORV  designation  plan  is 
completed  for  this  area. 

Dated:  July  27, 1993. 
Donald  L  Smith, 

Acting  District  Manager.  Prineville  District. 
|FR  Doc.  93-18612  Filed  8-4-93;  8:45  am] 
■LUNO  COOK  «tia-«-M 


UMI 


[OR-01 4-4333-04;  QP3-327] 

Emergency  Road  Closure  and 
Reetrlctione;  Wood  River  Ranch,  OR 

AGENCY:  Bureau  of  Land  Management, 
Lakeview  District,  Klamath  Falls 
Resource  Area. 
ACTKM:  Public  notice. 

SUMMARY:  The  south  half  of  the  Wood 
River  Ranch,  1,540.51  acres,  acquired  by 
BLM  in  Klamath  County  is  closed  to 
motorized  vehicular  travel  from  the  time 
of  acquisition  until  completion  of  the 
Management  Plan.  The  area  will  be 
open  for  day  use  only.  Day  use  is 
defined  as  the  hours  of  4  a.m.  to  10  p.m. 
Overnight  camping  is  prohibited.  No 
fires  of  any  kind  are  permitted.  No 
personal  property  such  as  hunting 
decoys,  tents,  etc.,  can  remain  on  the 
Wood  River  Ranch  during  the  overnight 
hours  of  10:01  p.m.  and  3:59  a.m.  Pit 
hunting  blinds  may  not  be  dug  on  the 
property. 


These  restrictions  are  necessary  to 
prevent  resource  damage  to  soil,  roads, 
vegetation,  including  spread  of  noxious 
WMds  and  possible  damage  to  cultural 
resources.  Limitations  are  also  necessary 
to  reduce  the  development  of  trails/ 
roads  due  to  unregulated  cross  country 
travel.  Vehicles  used  for  administrative, 
emergency,  law  enforcement,  and 
adjacent  landowners,  their  agency  and 
employees,  with  a  right-of-way  for 
access  will  be  exempt  from  the  motor 
vehicle  restrictions.  Motorized  boats  are 
not  considered  motorized  vehicles  but 
their  use  is  restricted  to  the  permanently 
flooded  marsh. 

SUPPUMENTARY  INR)nMATK>N:  Any 
person  who  fails  to  comply  with  this 
closure/restriction  order  is  subject  to  the 
penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 

FOR  MORE  MFORMATXM  CONTACT: 
Lakeview  District,  Klamath  Falls 
Resource  Area  Manager,  A.  Barron  Bail, 
2795  Anderson  Avenue,  Building  25, 
Klamath  Falls,  OR  97603;  503-883- 
6916. 

Dated:  July  20. 1993 
A.  Barron  Bail, 

Klamath  Falls  Resource  Area  Manager. 
(FR  Doc.  93-18705  Filed  8-4-93:  8:45  am] 
MUMO  COOC  4Sie-M-M 


[CA-940-03-41 1 1-15;  CACA  2S955] 

California;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  25955  for  lands 
in  Kem  County,  California,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  March  1, 1993,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
and  16%  percent,  respectively.  Payment 
of  a  $500.00  administrative  fee  has  been 
made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
March  1, 1993,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above,  and  the  reimbursement  for 
cost  of  publication  of  this  notice. 


Dated:  July  26, 1993. 
FradOTarall. 

Ch  Je/,  Leasable  Minerals  Section. 
(FR  Doc  93-18704  Filed  8-4-93;  8:45  am) 


[Wy-0MM34O-O4] 

Filing  of  PlaU  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 


f:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne.  Wyoming,  thirty 
(30)  calendar  days  bom  the  date  of  this 
publication. 

Sixth  Principal  Meridian.  Wyoming 

T.  44  N.,  R.  72  W.,  accepted  July  29. 1993 
T.  45  N.,  R.  72  W.,  accepted  July  29, 1993 
T.  46  N.,  R.  72  W.,  accepted  July  29, 1993 
T.  44  l4.,  R.  71  W..  accepted  July  29. 1993 
T.  45  N.,  R.  71  W.,  accepted  July  29, 1993 
T.  42  N.,  R.  113  W.,  accepted  July  29, 1993 

Wind  River  Meridian.  Wyoming 

T.  1  S.,  R.  1  E.,  accepted  July  29, 1993 
T.  2  S.,  R.  1  B.,  accepted  July  29, 1993 
T.  2  N.,  R.  2  E.,  accepted  July  29, 1993 
T.  1  S.,  R.  3  E.,  accepted  July  29, 1993 
T.  7  N.,  R.  6  E.,  accepted  July  29, 1993 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
Warren  Ave..  Cheyenne.  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  fiom 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections  and  metes  and  bounds  surveys. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management.  P  O.  Box 
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1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003.  ~ 

Dated:  July  29, 1993. 
John  P.  Lm, 

Chief,  Branch  of  Cadastral  Survey. 
|FR  Doc  93-18695  Filed  8-«-93;  8:45  am) 
BtUMQ  OOOe  4310-ia-M 

[OR-«43-«210-06;  QP3-321;  0R-49218I 

PropoMd  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnoN:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
758.46  acres  of  non-Federal  lands, 
which  will  be  acquired  by  exchange,  for 
protection  of  limestone  caves  and  the 
Crooks  Creek  fisheries  near  Grants  Pass, 
Oregon.  Upon  acquisition,  the  lands 
would  be  closed  for  up  to  2  years  from 
surface  entry  and  mining,  and  the  lands 
would  be  ojraned  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
November  3, 1993. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM.  P.O. 
Box  2965.  Portland.  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffifnan,  BLM,  Oregon  State 
Office,  503-280-7162. 
SUPPLEMENTARY  INFORMATION:  On  July 
16, 1993,  a  i>etition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands, 
which  will  be  acquired  by  exchange, 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including 
the  United  States  mining  laws  (30 
U.S.C.  ch.  2  (1988)),  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

Non-Federal  Lands 

T.  37  S..  R.  6  W., 

Sec  31,  lots  1  and  2. 
T.  37  S..  R.  7  W.. 

Sec.  36.  lots  1  to  7,  Inclusive.  W'/iNE'/i. 
NWV*.  N'/»SWV4.  and  NW'ASE'/i. 
T.  39  S..  R.  8  W., 

Sec  11.  SEy4SEV4. 

The  areas  described  aggregate  758.46  acres 
in  Josephine  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  tne  significant 
recreational  and  wildlife  habitat  values 
in  four  limestone  caves  and  the  Crooks 
Creek  fisheries. 


For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  pubHc  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  land  uses  that  may  be 
I>ennitted  by  the  authorized  officer 
during  the  period  of  temporary 
segregation  include  sale  of  vegetative 
materials,  issuance  of  recreational  use 
permits,  and  all  public  use  activities 
considered  casual  use. 

Dated:  July  20. 1993. 
Betty  M.  McCarthy, 

Acting  Chief.  Branch  of  Lands  andMinerals 

Operations. 

[PR  Doc.  93-18614  Filed  8-4-93;  8:45  am) 

BtUMQ  CODE  431 0-3>-M 


Fish  and  Wildlife  Service 

Availability  of  the  Agency  Draft 
Recovery  Plan  for  Roen  Mountain 
Bluet  for  Review  and  Comnwnt 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  an 
agency  draft  recovery  plan  for  Roan 
Mountain  bluet.  Roan  Mountain  bluet 
[Hedyotis  purpurea  var.  montana)  is  a 
rare  cespitose  perennial  herb  endemic  to 
a  few  scattered  mountaintops  north  of 
the  Asheville  Basin  in  North  Carolina 
and.  formerly.  Tennessee.  The  Service 


solicits  review  and  comments  from  the 
pubUc  on  this  draft  plan. 
DATES:  Comments  on  the  agency  draft 
recovery  plan  must  be  received  on  or 
before  October  4. 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  330  Ridgefield  Court. 
Asheville,  North  CaroUna  28806 
(Telephone  704/665-1195).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
J.  Allen  Ratzlaff  at  the  address  and 
telephone  number  shown  above  (Ext. 
229). 

SUPPLEMENTARY  INFORMATKM: 
Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
membere  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these    .^ 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Based  upon  available  information 
concerning  the  range,  biology,  and 
threats  to  its  continued  survival,  it  is  not 
yet  possible  to  determine  if  or  when  full 
recovery  of  the  Roan  Mountain  bluet  is 
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posriUe.  Acoardiag)y.  this  draft 
recovery  plan  oodine*  a  mwrhaiiism  that 
providM  ior  the  protactioD  and 
mnintmnnra  of  all  knoifim  populations, 
with  emphaiis  on  detemining 
autecoloeical  iKton  necessary  to 
managff  ua  apedes.  The  Roan  Mountain 
bluet  was  offidally  listed  as  an 
endangered  spedes  on  April  5, 1990. 
primarily  batause  of  habitat  destruction 
from  caramsrcial.  recreational,  m 
residential  devekipment  at  privately 
owned  aitas,  trampling  of  populations  at 
accessible  cliff-  or  trail-side  locations  on 
national  forest  loids.  erosional  loss  of 
cliff-side  hdntat  created  by  uprooting 
and  wind-tiuow  of  high-altitude  trees 
killed  by  air  poUvtian  or  exotic  pests, 
succasskmal  ancroadunent  by  native 
and  exotic  plants,  and  danogrephic 
problems.  Comments  and  information 
provided  daring  this  review  will  be 
used  in  preparing  the  final  recovery 
plan. 

Public  Commet.ts  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  racaived  by  the  date  spedfied 
above  will  be  consid«red  prior  to 
approval  of  the  plan. 

Autfaariljr:  Hm  auAority  far  this  action  is 
section  4(Q  of  the  EndaofBred  Spedss  Act. 
16  MSXL  1533(0. 

Dated:  7/29/93. 
BriaaP.Cab. 
Fie/d  Saperhtor. 

(FR  Doc.  93-18703  Filed  8-4-93. 8:45  am) 
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AvBabimy  of  a  PfH  flacoyrf  P<»n. 
for  tha  Kona  Dryland  Foraat  Plama 

DrynarioMaa  for  Roviaw  and  CommanI 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
avaiiabihty  for  public  review  of  a  draft 
recowy  plan  for  the  Kona  Dryland 
Forest  Plana  Caesalpinia  kavaiensis  and 
Kokia  drynarioides,  Caesalpinia 
kavaieasis  occurs  in  the  mountains  of 
Oahu,  Kauai,  and  Lanai  islands  and  on 
the  Kona  coast  of  the  island  of  Hawaii, 
Hawaii,  and  Kokia  drynarioides  occurs 
only  on  the  Kooa  coast  of  the  island  of 
Hawaii.  Hawaii. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  4, 1993  to  receive  con8iderati(ni 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  lecoveiy  plan  may  obtain  a 


copy  by  contacting  the  Field  Supervisor, 
VS.  Fish  and  Wildliis  Service.  Padfic 
Islands  Office.  P.O.  Box  50167. 
Honoluhi.  Hawaii  96850  (phone  806- 
54 1-2749).  Copies  of  the  draft  recovery 
plan  will  also  be  available  for  inspection 
at:  Kaifau-Kona  Public  Library.  75-138 
Hualalai  Rd.,  Kailua-Kona,  Hawaii 
96740;  Kauai  Public  library.  4344 
Hardy  Street,  Lihue,  Kauai  96766;  and 
Lanai  Public  and  School  Library.  P.O. 
Box  A-149.  Lanai  Qty,  Lanai  96763. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  Robert  P.  Smith.  Field  Supervisor  of 
the  Pacific  Islands  Office  at  the  above 
Honolulu  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointmoot,  dtiring  normal  business 
hours,  st  the  above  Honolulu  address. 
FOR  fURTHER  ««F0RMAT10N  CONTACT:  Ms. 
Kaien  W.  Rosa,  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  MFORMATION: 

Backgroond 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  dieir  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  spedes  program.  To  help 
guide  the  recovery  efiwt.  the  Sovice  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  spedes  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  spedes.  criteria  for 
recognizing  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
initial  estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Spedes  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  (Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  spedes. 
Section  4(!}  of  the  Act.  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  eadi  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regrading 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  conunents  into 
accouirt  daring  ^e  course  of 


implementing  racovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  are  Caesalpinia 
kavaiensis  and  Kokia  drynarioides.  The 
areas  of  emphasis  for  recovery  actions 
for  these  spedes  are:  West  and 
northwest  slopes  of  Hualalai  Mountain. 
Kona  District.  Hawaii  Island:  three 
gulches  in  the  Waianae  Moimtains. 
Oahu  Island;  PMiialahi  Ridge.  L«iai 
Island;  and  Koaie  Valley  and  the 
Poomau  Branch  of  Waimea  Canyon. 
Kauai  Island.  Recovery  efforts  will  focus 
on  securing  habitat,  managing  it  to 
remove  threats  by  imgulates.  fire,  alien 
plants,  insed  infestations,  seed 
predators  and  Illegal  harvest, 
augmenting  current  populations  and 
establishing  new  populations. 

Public  ConuMBto  Solicited 

The  Service  solidts  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  spedfied 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority:  The  auAority  of  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C.  1533(1). 

Dated:  July  29. 1993. 
Wilhua  E.  Martin. 

Acting  Regional  Director.  Regiott  1,  US.  Fish 
and  Wildlife  Service. 

IFR  Doc  93-18663  FUed  »-«-93: 8:45  am] 
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PubHc  MaaHngs  on  Iha  Managamant  of 
Crystal  ITIvaf  National  WMdiifa  Rafuga, 
Crystal  ftivar,  Floflda 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  public  meetings. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  modifying  its  public  recreational  use 
management  program  on  the  Crystal 
River  National  Wildlife  Refuge  near 
Crystal  River,  Florida.  Certain 
recreational  uses  on  the  refoge  need  to 
be  modified  in  order  to  misure  that  such 
uses  are  compatible  withlhe  purposes 
of  the  refuge.  Comments  on  the 
Service's  proposed  actions,  akmg  with 
additional  ideas  and  suggestions,  will  be 
accepted  at  a  public  scoping  meeting. 
This  meeting  will  be  followed  by  a 
public  informational  meeting  to  solicit 
additional  comments  and  review  the 
final  actions  seleded  by  the  Service. 

DATES:  The  pi^lic  scoping  meetiqg  will 
be  held  from  9  ajn.  to  9  p.m.  on 
Tuesday.  August  17, 1993.  in  Crystal 
River.  Florida.  Tlie  public  informational 
meeting  will  be  held  bom  7  p.m.  to  10 
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p.m.  on  Wednesday,  September  1, 1993, 
also  in  Crystal  River. 
ADDRESSES:  Both  meetings  Mrill  be  held 
at  the  Crystal  River  National  Guard 
Armory,  8551  West  Seven  Rivers  Drive, 
Crystal  River,  Florida.  Written 
comments  and  suggestions  are  invited 
and  should  be  directed  to  Mr.  Cameron 
Shaw,  Refiige  Manager,  Crystal  River 
National  Wildlife  Rehige,  1502 
Southeast  Kings  Bay  Ehive,  Crystal 
River,  Florida  34429.  For  further 
information,  contact  Mr.  Shaw  at  the 
above  address  (telephone  904/563-2088, 
fax  904/795-7961). 
SUPPLEMENTARY  XTOnHATION;  Increasing 

Sublic  use  is  contributing  to  conflicts 
Btween  refuge  users  and  wildlife 
populaticHis,  particularly  the 
endangered  West  Indian  manatee. 
Modifications  to  current  public  use 
activities  are  needed  to  ensure  that  such 
activities  are  compatible  with  the 
purposes  of  the  refuge. 

Persons  wishing  to  present  statements 
at  either  meeting  are  encouraged  to 
bring  written  copies  in  order  to  provide 
a  complete  record.  Oral  statements  at 
the  September  1  informational  meeting 
may  be  limited  in  length  if  the  number 
of  parties  attending  necessitates  such  a 
limit. 

AudioR  The  primary  author  of  this  notice 
is  Mr.  David  E.  Heffeman,  District  Manager, 
U.S.  Fish  and  Wildlife  Service,  75  Spring  St. 
SW.,  room  1240,  Atlanta,  Georgia  30303 
(404/331-0830  or  £ax  404/730-2023). 

Dated:  July  30. 1993. 
John  R.  Eadie, 
Acting  Regional  Director.  ' 
(FR  Doc.  93-18664  Filed  8-4-93;  8:45  am) 
BlUJNa  COOC  43ie-(B-«i 


Privacy  Act  of  1974— Eatabilahment  of 
Notice  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  estabUsh  a  new  notice  describing  a 
system  of  records  maintained  by  the 
U.S.  Fish  and  Wildlife  Service.  The 
notice,  entitled  "Marine  Mammals 
Management  Marking,  Tagging  and 
Reporting  Program— Interior,  FWS-30," 
describes  a  system  of  records  containing 
information  pertaining  to  mandatory 
tagging  requirements  established  by  the 
U.S.  Fish  and  WildUfe  Service  to 
monitor  the  harvest  of  polar  bear,  sea 
otter  and  walrus  by  Indian  Aleut,  and 
Eskimo  hunters;  to  collect  biological 
information  needed  for  the  management 
of  marine  mammal  populations;  and  to 
help  control  illegal  activities  in  take, 
trade,  and  transport  of  marine  mammal 


parts.  The  notice  is  published  in  its 
entirety  below. 

As  required  by  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)),  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on 
Government  Operations  have  been 
notified  of  this  action. 

5  U.S.C  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
a  60-day  period  in  which  to  review  such 
proposals.  Written  comments  on  this 
proposal  can  be  addressed  to  the 
Departmental  Privacy  Act  Officer.  Office 
of  the  Secretary,  Office  of 
Administrative  Services,  1849  "C" 
Street  NW,  Mail  Stop  5412  MIB, 
Washington,  DC  20240,  telephone  (202) 
208-6045.  Comments  received  within 
60  days  of  pubUcation  in  the  Federal 
Register  (October  4, 1993)  will  be 
considered.  The  notice  shall  be  effective 
as  proposed  at  the  end  of  the  comment 
period,  unless  comments  are  received 
which  would  require  a  contrary 
determination. 

Dated:  July  28, 1993. 
Albeit  C  Camacfao, 

Ditector,  Office  of  Administrative  Services. 

INTERiOR/FWS-30 
SYSTEM  NAME: 

Marine  Mammals  Management, 
Marking,  Tagging  and  Reporting 
Program— Interior,  FWS-30. 

SYSTEM  LOCATION: 

U.S.  Fish  and  Wildlife  Service, 
Marine  Mammals  Management,  4230 
University  Drive,  suite  310.  Anchorage, 
Alaska  99508. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Alaska  Native  hunters  of  polar  bear, 
sea  otter,  and  walrus. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  polar  bear  certificate:  Name  and 
signature  of  hunter,  signature  of  tagger, 
date,  species  hide  tag  number,  species 
skull  tag  number,  species  skull 
measurement,  tagging  location,  species 
age  class,  species  sex,  species  sex 
identifiers,  statistics  on  other  bears 
present,  specimens  collected, 
transportation  used,  days/hours  hunted, 
date  of  kill,  location  of  kill. 

For  sea  otter  certificate:  Name  and 
signature  of  hunter,  signature  of  tagger, 
date,  species  hide  tag  number,  species 
skull  tag  number,  species  skull 
statistics,  tagging  location,  species  age 


class,  species  sex,  species  sex 
identifiers,  specimens  collected,  days/ 
hours  hunted,  date  of  kill,  location  of 
kill. 

For  walrus  certificate:  Name  and 
signature  of  hunter,  signature  of  tagger, 
tagging  location,  date,  species  tag 
number,  species  take  type,  date  killed  or 
found,  location  killed  or  found,  species 
age,  species  sex,  species  tiisk 
circumference,  spedes  tusk  length, 
location  killed  or  found. 

AUTHOnmr  FOR  MAMTENANCE  OF  THE  system: 

(1)  The  Marine  Mammal  Protection 
Act  of  1972  (16  U.S.C.  1379).  (2)  50  CFR 
part  18,  section  109. 

PURPOSE: 

The  primary  purpose  of  the  records  is 
to  monitor  the  harvest  by  Alaska  Natives 
of  polar  bear,  sea  otter,  and  walrus;  to 
collect  biological  information;  and  to 
help  control  illegal  activities  in  take, 
trade,  and  transport  of  marine  mammal 
parts. 

ROUTWE  uses  OF  RECORDS  MAMTAMB)  W  THE 
SYSTEM,  MCUIOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  by  wildlife 
biologists  in  the  U.S.  Fish  and  Wildlife 
Service's  Alaska  Marine  Mammals 
Management  Office  and  by  U.S.  Fish 
and  Wildlife  Service  law  enforcement 
agents.  The  primary  uses  of  the  records 
are  (1)  to  determine  accountability  of 
individual  hunters  and  their  actions  (i.e. 
number  of  animals  taken)  while 
harvesting  marine  mammals;  (2)  to* 
identify  hunters  that  are  not  presenting 
harvested  specified  parts  for  tagging, 
and  (3)  to  promote  non-wasteful  take. 
U.S.  Fish  and  Wildlife  Service  law 
enforcement  agents  will  use  the 
information  to  identify  individuals 
involved  in  wasteful  and  illegal 
commercialization  of  marine  mammal 
products. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  the 
U.S.  Department  of  Justice,  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  Utigation  or 
has  an  interest  in  such  Utigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  Utigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled:  (2)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  tribal. 
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territorial.  IogbI.  ori       „     „ 
respopiihis  far  invrtigfing  or 
proMcaliBg  the  violatiaB  or  for 
enforcing  or  implementing  the  statute, 
rule.  lagBtalian.  order  or  licanse:  (3)  To 
a  I  laiftiuMJiMial  office  from  the  reocNrd  of 
an  individiHl  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congrwaiial  office. 

OttCLOSUM  TO  COMSUMnnCKMIMO 

AQENCKS: 

oacuMuns  mmuamt  to  i  u4X.  •aa(bNi2). 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1681a(fl)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  UJS.C 
3701(aK3H.  I 


UMI 


HTMCSYSm: 
STORAQC: 

Maintained  in  manual  and  computer 
database  form. 


METMCvMunr: 

Indexed  by  name  and  harvest 
certi  Beats. 


SAFEOUAMOS: 

In  accordance  with  43  CFR  2.51. 
records  are  maintained  in  a  secured 
computer  database  wrfaich  can  be 
accesssd  only  by  thoss  with  knowledge 
of  the  coda  numbers.  Manual  forms  are 
maintained  in  a  locked  file. 

RETENTION  MO  disposal: 

Retention  and  disposal  of  subiact 
records  is  in  accordance  with  the  U.S. 
Fish  and  Wildlife  Service's  Records 
Disposition  Schedule  and  standards  for 
electronic  records  as  outlined  in  36  CFR 
part  1228. 

SYSTCM  ■AMAOElHS)  AND  AODflCSS: 

Supervisor.  Marine  Mammals 
Management.  U.S.  Fish  and  Wildlife 
Service,  Marine  Mammals  Management. 
4230  University  Drive,  suite  310, 
Anchora^.  Alaska  99508.  . 

NOmCAHON  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  AOCCTS  PWOCEOURtS: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  shall  be  in  writing,  signed 
by  the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63*. 


CONTESWM  RECORD* 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  ^e  System 
Manager.  The  request  shall  be  in 
writing,  signed  hf  the  requester,  and 
comply  ¥rith  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATHXMES: 

(1)  Subject  individuals  on  whom  tha 
recofd  is  maintained,  and  (2) 
contractual  employees  who  serve  as 
village  taggers. 

(FR  Doc  9J-18618  Filed  8-'4-93: 8:45  ami 
I  OOOC  «310-«-il 


Minarala  Managamant  Sarvica 

Information  Collactlon  SubratOad  to 
tha  Offica  of  llanagooMnl  and  Budgat 
for  Raviaar  Undar  tha  Paparwork 
RaductkMAct 

The  propasal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  colletiions  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proi)osal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  the  Office  of  Management 
and  Budget;  Paperwoik  Reduction 
Project  (1010-0016):  Washington.  DC 
20503,  telephone  (202)  395-7340.  with 
copies  to  Chief,  Engineering  and 
Standards  Branch:  Engineering  and 
Technology  CNvision;  Mail  Stop  4700: 
Minerals  Management  Service;  361 
Elden  Street  Hemdoo.  Vir^ia  22070- 
4817. 

Title:  Request  for  Reservoir  Maximum 
Efficient  Rate  (MER).  Form  MMS-127. 

OMB  approval  number:  1010-0018. 

Abstract:  Respondents  submit  Form 
MMS-127  to  the  Minerals  Management 
Service's  (NQ^S)  Regional  Supervisors 
so  they  can  determine  whether  a  lessee 
has  correctly  classified  an  oil  or  gas 
reservoir  and  whether  the  reservoir  MER 
requested  by  the  lessee  is  valid. 

Bureau  form  number:  Form  MMS- 
127. 

Frequency:  On  occasion. 

Description  o/ respondents  .Federal 
OCS  oil  and  gas  lessees. 

Estimated  completion  time:  1  hour. 

Annual  responses:  910. 

Annual  burden  hoars:  910. 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239. 


Dated:  Angust  14.  IMS. 
Houy  G.  BartboioniBW, 
Deputy  Associate  Director  for  Operotioitt^aM 
Safety  UaaagemBnt. 
(FR  Doa  93-ia61S  Piled  *-«-93: 8:45  am] 

BIUJNOCOOC' 


INTERNATIONAL  TRADE 
COMMISStON 

pnveMigationa  Nos.  731-TA-e54-6S7 
(Preliminary)] 

Cartaiw  Cofdaga  ProAicta  Ffooi  Coata 
Rica,  Koraa,  Maxico.  and  Portugal 

MSMCr.  United  States  International 
Trade  Commission. 
ACTXm:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-654-657  (Preliminary)  under 
section  733(e)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Costa  Rica,  the  Republic  of 
Korea  (Korea),  Mexico,  and  Portugal  of 
cordage  of  man-made  fiber  including 
twine  and  ropes  and  cables,  providcid 
for  in  subheadings  5607.41.10, 
5607.41.30.  5607.49.10.  5607.49.15. 
5607.49.25.  5607.49.30.  5607.50.20. 
5607.50.40.  and  5607.90.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS):  and  of  articles  of 
the  foregoing  goods,  provided  for  in 
HTS  subheading  5609.00.30;  and  by 
reason  of  imports  from  Korea,  Mexico, 
and  Portugal  of  fish  netting  constructed 
of  man-made  fiber  provided  for  in  HTS 
subheadings  5608.19.10  and  5608.90.10. 
and  of  knitted  or  crocheted  fish  netting, 
provided  for  in  HTS  subheading 
6002.43.00,  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  diis  case  by  September 
13. 1993. 

For  further  information  concerning 
the  condtict  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFi^CnVE  DATE:  )uly  28, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
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Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  <hi  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Parsons  with  mobility 
impairments  who  will  oead  special 
assistance  in  gaining  access  to  the 
Commission  siiould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  MFOmiATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  July  28, 1993  by  counsel  on  behalf 
of  the  Cordage  Institute,  Hingham.  MA. 

Participatioa  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  pubHcation  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
hling  entries  of  appearance. 

Limited  DisckMure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  { APO) 
and  BPI  Service  List 

Pursuant  to  section  207. 7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary'  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
fur  9:30  ajn.  on  August  18, 1993,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC  Parties  wishing  to  participate  in  the 
confaraice  should  contact  Debra  Baker 
(202-205-3180)  not  later  than  August 
13, 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
uppo«tion  to  the  imposition  of  such 


duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statemmit 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  August  23, 1993,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  cunn«H:tion 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3,  and  207.7  of  the 
Conunission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
ot  1930.  title  VII.  This  notice  is  pubhshed 
pursuant  to  section  207.12  of  the 
Conunission's  rules.  . 

Issued:  August  1, 1993. 

By  order  of  the  Commission. 
Donna  R.  Keehnke, 
Secretary. 
[FR  Doc  93-18g00  Filed  8-4-93;  8:45  ami 

IMLUMG  CODC  7a>IM»-P 

Pnvestisstion  No.  337-TA-346] 

Certain  Magnetic  Switches  for  Coaxial 
Transmission  Lirtes  and  Products 
Containing  the  Same;  Commission 
Determ'mation  not  to  Review  an  Initial 
Determination  Designating  the 
Investigation  "More  Complicatecr' 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
designating  the  above-captioned 
investigation  "more  complicated." 
Although  the  statutory  deadline  for 
completion  of  the  investigation  is 


extended  by  six  months.  Le..  from 
January  21. 1994,  to  July  21. 1904,  the 
Commission  has  set  an  administrative 
deadline  for  completion  of  the 
investigation  of  March  21. 1994. 
FOR  PUniMER  MFONMATKM  CONTACT: 
Elizabeth  C.  Rose.  Esq.,  Office  of  the 
General  Counsel.  U.S.  hitemational 
Trade  Commission,  telephone  202-205- 
3113. 

SUPPI^MESTARY  INFORMATION:  On  June 
IS,  1993,  complainants  Sector 
Microwave  Industries,  inc.  and  Victor 
Nelson  filed  a  motion  to  designate  the 
subject  investigation  "more 
complicated."  Respondent  Com  Dev 
Ltd.  of  Canada  opposed  the  motion,  and 
the  Commission  investigative  attorney 
supported  it. 

On  June  24. 1993.  the  presiding  ALJ 
issued  an  ID  granting  the  motion  to 
designate  this  investigation  "more 
complicated"  due  to  complainants' 
difficulties  in  obtaining  crucial 
information,  the  unavailability  of 
respondent's  Canadian  expert  witness 
for  deposition,  and  other  significant 
factors.  No  petitions  for  review  or 
government  agency  comments  were 
received. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TL^  terminal  at  202- 
205-1810. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  §210.S3(h)  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CP-R  210.53(h)). 

Issued:  July  30. 1993. 

By  order  of  the  Commissioo. 
Donna  LtCoehnka, 
Secretary. 
[FR  Doc.  93-18646  Filed  6-4-93-,  B:4S  am) 

BIUJNO  COOC  7«a(MM-#-ll 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessmenta 

Pursuant  to  42  U.S.C.  4332.  the 

Commission  has  prepared  and  mads 
available  envirpnmental  as-sessments  for 
the  proceedings  listed  below.  Dates 
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environmental  assessments  are  available 

are  listed  below  for  each  individual 

proceeding. 
To  obtain  copies  of  these 

environmental  assessments  contact  Ms. 

Johnnie  Davis  or  Ms.  Tawanna  Glover- 

Sandffs,  Interstate  Commerce 

Commission.  Section  of  Energy  and 

Environmmt,  room  3219,  Washington, 

DC  20423.  (202)  927-5750  or  (202)  927- 

6212. 
Comments  on  the  following 

assessment  are  due  15  days  after  the 

date  of  availability: 

AB-101  (Sub-No.  10),  Duluth.  Missabe 
and  Iron  Range  Railway  Company— 
Siunmary  Abandonment 
Application— St.  Louis  County, 
Minnesota.  EA  available  7/29/93 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 

AB-88  (Sub-No.  6),  Bessemer  and  Lake 
Erie  Railroad  Company- 
Abandonment  and  Discontinuance — 
in  Erie  County,  PA.  EA  available  7/27/ 
93 

AB-33  (Sub-No.  78).  Union  Pacific 
Railroad  Company — Abandonment — 
in  Saline,  Ottawa.  Lincoln,  Russell, 
Osborne  and  Rocks  Counties,  Kansas. 
EA  available  7/30/93 

Sida^r  L.  Strickland.  Jr.. 

Secretary. 

CFR  Doc.  93-18727  Piled  8-4-93;  8:45  am] 
I  coot  70M-01-M 


UMI 


[No.  40053] 

Yellow  Freight  System,  Inc.  of 
Indiene— Petition  for  Declaratory 
Ordef^Welghing  Shipments 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Institution  of  declaratory  order 

proceeding;  extension  of  comment  due 

date.  

SUMMARY:  By  decision  served  July  1. 
1993  (58  FR  35977.  July  2, 1993),  the 
Commission  instituted  a  proceeding  to 
determine  whether  (1)  the  Commission 
has  exclusive  jimsdiction  over  the 
reasonableness  of  Yellow  Freight 
System  Inc.  of  Indiana's  (Yellow's) 
practice  of  verifying  shipment  weights 
using  forklift  scales:  and  (2)  mare 
stringent  State  requirements  for  scale 
accuracy  are  preempted.  Written 
comments  were  so\^t  by  August  1, 
1993. 

On  July  26. 1993.  a  petition  was  filed 
seeking  conversion  of  the  proceeding  to 
a  rulemaking,  and  an  extension  of  the 
comment  due  date. 
DATES:  Comments  must  be  file<l  by 
September  1. 1993. 


ADDRESSES:  Send  an  original  and  15 
copies  of  comments,  referring  to  Docket 
No.  40853  to:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

In  addition,  concurrently  send  one 
copy  to  each  of  the  following 
representatives  of  Yellow:  Lawrence  W. 
Bierlein.  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037;  and  Jerry  C 
BowUn.  10777  Baricley,  Overland  Paric, 
KS  66211. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Joseph  C  Levin.  (202)  927-6287.  [TDD 
forbearing  impaired:  (202)  927-5721.) 
SUPPtEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  foil  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Decided:  July  30, 1993. 

By  the  Commission,  Sidney  L  Strickland, 
Jr.,  Secretary. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

(FR  Doc  93-18726  Filed  8-4-93;  8:45  am] 
MLUNO  COOC  TnS-«1-« 

[Docket  No.  AB-337  (Sub-No.  2X)] 

Dakota,  Minnesota,  k  Eastern  Railroad 
Corporation— Abandonment 
Exemption— In  Brown  County,  SD 

Dakota,  Minnesota  k  Eastern  Railroad 
Corporation  PM&E)  has  filed  a  notice  of 
exemption  imder  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  33.8-mile  line  of  railroad 
between  milepost  38.1,  near  Aberdeen, 
and  milepost  116.9.  near  Hecla,  in 
Brown  County,  SD. 

DM&E  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7(b)  (service  of 
environmental  report  on  agencies),  49 
CFR  1105.8(c)  (service  of  historic  report 
on  State  Historic  Preservation  Officer), 
49  CFR  1105.11,  49  CFR  1105.12 


(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  government 
agencies)  has  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abwdonment— Goshen.  360 1.C.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
September  4. 1993,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.i  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),>  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  August  16. 1993.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  25, 1993.  with:  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Byron  D. 
Olsen.  1935  Piper  Jeffrey  Tower,  222  S. 
Ninth  St..  Miimeapolis,  MN  55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  oh  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  August  10, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 


1 A  suy  will  be  Issuad  routiiMiy  by  Ifaa 
CommiMion  in  thoM  procMdings  «^iara  m 
infonMd  decision  on  anvironnMOtal  imiM 
(«rfaath«r  raiMd  by  a  party  or  by  tba  Commistioii'i 
Section  of  Enaigy  and  EDviroouMnl  in  its 
independent  investigation)  cannot  be  made  before 
the  eOsctive  data  of  the  notice  of  axamption.  See 
Exemption  of  OutHrf-Servica  Rail  Lines.  S  LCC  2d 
377  (1M9).  Any  entity  seeking  a  stay  involving 
environinental  coocams  is  aooouragad  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemptian. 

I  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  LCC  2d  164  (1987). 

iThe  Commission  will  accept  a  late^flled  tmll  use 
request  as  long  as  it  retains  furisdiction  to  do  sa 
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be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  }uly  30. 1993. 

By  the  Cammistioii,  David  M.  Konschnik, 
Director,  OfBce  of  Proceeding. 
Sidaey  L.  StrickluHi,  |r., 
Secretary. 
IFR  Doa  93-18728  Filed  8-4-93;  8:45  amj 

BHJJMO  COOC  7S3S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Sttputartfon  of  Settlement 
Pursuant  to  tfie  Comprehensive 
Environmental  Response, 
Compensation  and  UabHIty  Act;  In  le: 
Bond  Corporation  North  America,  et  ai. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Stipulation  of 
Settlement  in  In  re:  Bond  Corporaiion 
North  America,  et  al.  Case  No  91  B 
10326  (FGC)  was  lodged  on  July  26, 
1993,  writh  the  United  States  Bankruptcy 
Court  for  the  Southern  District  of  New 
York.  The  United  States'  amended  proof 
of  claim  asserts  a  claim  against  G. 
Heileman  Brewing  Company,  Inc. 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9607.  and  seeks 
recovery  of  response  costs  incurred  by 
the  United  States  in  connection  with  the 
Newport  Dump  Site.  Wilder.  Kentucky 
(the  "Site").  The  Site  is  situated 
approximately  four  miles  south  of  the 
City  of  Newport,  Kentucky,  and 
occupies  approximately  41.9  acres.  The 
site  began  opmation  in  the  1950's  and 
v/as  used  as  a  municipal  landfiU.  The 
Nev^TJort  Dump  had  no  restrinions  as  to 
type  or  quantity  of  waste  materia!  that 
could  be  disposed. 

Ip  the  early  1980's.  EPA  conducted 
investigations  at  the  Site  which  detected 
numerous  organic  and  inorganic 
contaminants  in  the  surface  soils  of  the 
landfill  area,  and  the  leachate  discharge 
to  the  Licking  River.  The  Newport 
Dump  is  situated  adjacent  to  th>e  Lidiing 
River,  a  source  of  drinking  water  for 
neighboring  counties.  Leachate  flowed 
directly  from  the  Site  into  the  licking 
River  and  also  into  an  unncuned  stream 
south  of  the  landfill  wivich  drained  into 
the  Licking  River.  The  main  raw  water 
intake  for  the  Kenton  County  water 
treatment  plant  is  located  approximately 


250  fis^  downstream  of  the  Newport 
Dump.  As  a  resuh  of  these 
investigatioDS,  tiie  Site  was  placed  on 
the  National  Priorities  List  in  1983. 

Pursuant  to  the  stipulation  of 
settlement,  the  United  States'  amended 
claim  shall  be  allowed  as  a  Class  8 
unsecured  claim  in  accordance  with  the 
terms  of  the  Debtors'  First  Amended 
Joint  Plan  of  Reorganization  in  the 
amount  of  $800,000,  The  Department  of 
Justice  will  receive,  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
pubhcation,  comments  relating  to  the 
proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natxiral  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  City  of  Newport,  et  al.,  D.O.J.  Ref.  90- 
11-3-452A. 

The  proposed  stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
New  Yoik,  100  Church  Street,  New 
York,  New  Yoik  10001;  Office  of  the 
U.S.  Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  Washington,  DC  20005,  202-624- 
0892.  A  copy  of  the  proposed 
stipulation  mey  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street.  NW..  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$3.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Myks  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Fesources  Division. 
[FR  Doc.  93-18697  Filed  8-4-93;  8:45  ami 
MLUNa  OOOC  4«W-*t-«l 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmentat 
Response.  Compensation  end  LiabflKy 
Act;  United  States  v.  Charles  George 
Trucking  Co.,  Inc. 

In  accordance  wilh  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  27, 1993,  r.  proposed 
Consent  Decree  in  Unittd  States  v. 
ChaHes  George  Trucking  Co..  Inc..  Civil 
Action  Nos.  85-2463-WD  and  35-2714- 
WD,  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  The  proposed  Consent 
Decree  resolves  claims  of  the  United 
States  and  the  Commonwealth  of 
Massachusetts  against  James  George, 
Charles  George.  Jr,  and  C&J  Trucking 
Co.,  Inc.  ("the  .«Jettling  defendants  ") 


under  section  107(a)  of  the 
Comprehensive  Enviroomental 
Compensation.  Raoovery  Act  42  U.S.C 
9607(a),  to  recover  response  costs 
incurred  in  cleaning  up  the  Charles 
George  Rsdamatimi  Trust  I.«nrifiH. 
located  in  Tyngsbcwo,  Mttsachuaetts. 
The  Consent  Decree  will  result  in  s 
payment  of  $3,100,000  over  four  yesn 
by  the  settling  defendanU  far  cost 
recovery  and  natural  resource  damages. 

Tbe  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  dM 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  for 
the  Environment  and  Natural  Resource* 
Division,  Department  of  Justice. 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  ChaHes  George 
Trucking  Co.  et.  al..  D.J.  Ref.  00-11-3- 
91. 

The  proposed  CcHisent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of 
Massachusetts,  McCormidc  Federal 
Building,  Post  Office  Square.  Boston 
Ma.<!sachusetts  02109,  and  at  the  Region 
I  Office  of  the  Environmental  Protection 
Agency.  Office  of  Regional  Cotmsel, 
10th  Floor,  1  Congress  Street,  Boston, 
Massachusetts  02203.  The  proposed 
consent  decree  may  also  he  examined  at 
the  Consent  Decree  Library,  1120  G 
Street.  NW.,  4th  Roor.  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
pbiained  in  person  or  by  mail  from  tbe 
Document  Center.  In  requesting  a  copy, 
pifdse  enclose  a  check  in  the  amount  of 
$  i6  OC  (25  cents  per  page  reproduction 
co<;t),  payable  to  Consent  Decree 
Library. 
JoKi.  C.  Cradea, 

£  -'    r'^nmen  ta!  En  forcemeat  Section, 
Eii^>ror>meat  and  Natural  Resources  Diiision. 
|FW  Doc.  93-18696  Filed  8-4-93;  8;45  am] 

SttwMG  CiXIC  4*1»-e*-ll 


Lodging  of  Settlement  Agreement  and 
SttpuiAted  Order  Pursuant  to  the 
Conpre^ensivc  Environmental 
Response,  Compensation  and  UabiUty 
Aci:  United  States  v.  Jeraid  Gershon, 
etai. 

Li  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
Jiiiy  19. 1993.  a  proposed  Settlement 
Agtement  and  Stipulated  Order 
("SeTilement  Agreement"),  settling 
Lnitcd  States  v.  JeraJd  Gershon, 
Adversary  No.  92-7088  (Bkrtcy.  D. 
Kan),  Jerald  Gershon  v.  United  States. 
Adversary  No.  91-7427  (Bkrtcy.  D. 
Kaa.},  and  the  United  States'  c^jection 
to  exemptions  In  re  Jerald  Gershon,  Case 
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No.  91-41830-7  (Bkrtcy.  D.  Kan.),  and 
settling  in  part  United  States  v. 
Chemical  Commodities,  Inc.  andjerald 
Gersbon.  Qv.  No.  91-2379  (D.  Kan.), 
was  lodged  with  the  United  States 
Bankruptcy  Court  for  the  District  of 
Kansaa— Topeka  Division. 

In  1991,  the  United  States  Rled  a 
Complaint  in  district  court  against 
Jerald  Gershon  ("Gershon")  and 
Chemical  Commodities,  Ina  ("CCI") 
under  section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as 
amended  ("CERCLA").  42  U.S.C.  9607. 
in  connection  with  defendants' 
ownership  or  operation  of  a  facility  in 
Olathe.  Kansas  at  which  there  was  a 
release  or  threat  of  release  of  hazardous 
substances  causing  the  United  States  to 
inc\ir  costs  in  responding  to  the  release 
or  threat  of  release.  In  1992.  the  United 
States  filed  an  objection  to  the  discharge 
of  Gershon  in  bankruptcy  and  an 
objection  to  certain  exemptions  from 
creditors'  claims  asserted  by  Gershon. 

The  proposed  Settlement  Agreement 
enterea  into  by  the  United  States  and 
Gershon  provides  for  two  payments  by 
G«rshon  to  his  bankruptcy  estate 
totalling  $200,000,  the  first  payment  of 
$150,000  to  be  made  within  sixty  days 
of  entry  of  the  Settlement  Agreement  in 
bankruptcy  court,  and  the  second 
payment  of  $50,000  to  be  made  within 
one  year  of  the  date  of  entry.  The 
proposed  settlement  agreement  also 
provides  for  allowance  of  claims  of  the 
United  States  in  the  Gershon 
bankruptcy  in  the  amount  of  $9,452,258. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice, 
written  comments  relating  to  the 
proposed  Settlement  Agreement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Dep>artment  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington.  DC  20044,  and  should  refer 
to  United  States  v.  Chemical 
Commodities.  Inc.  andjerald  Gershon. 
DOJ  Ref.  No.  90-11-3-529. 

"The  proposed  Settlement  Agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  District  of 
Kansas,  385  Federal  Building,  444  SE. 
Quincy.  Topeka,  Kansas  66683;  the 
Region  VII  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101;  and 
at  the  Consent  Decree  Library.  1120  G 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005.  202-624-0892.  A  copy  of  the 
proposed  Settlement  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW„  4th  Floor,  Washington.  DC.  20005. 


In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  five  dollars  (25 
cents  per  page  reproduction  charge) 
payable  to  the  Consent  Decree  Library. 
MjriM  E.  Flint. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-18698  Filed  8-«-93: 8:45  im) 
■usM  coot  MIO-ai-M 

National  Institute  of  Correctlone 

Announcement  of  Granta,  Servlcaa, 
and  Training 

The  National  Institute  of  Corrections 
(NIC).  U.S.  Department  of  Justice,  has 
published  its  Annual  Program  Plan  for 
Fiscal  Year  1994.  The  document 
describes  the  grants,  programs,  and 
services  to  be  made  available  to  the 
corrections  field  during  the  next  fiscal 
year,  which  begins  October  1. 1993  and 
ends  September  30. 1994. 

A  separate  document,  the  MC 
Academy  Schedule  of  Training  and 
Services  for  Fiscal  Year  1994.  describes 
the  training  programs  and  services  to  be 
provided  by  the  NIC  Academy  for  state 
and  local  corrections  practitioners. 

Both  documents  contain  relevant 
application  forms  and  may  be  obtained 
by  contacting  the  National  Institute  of 
Corrections,  320  First  Street.  NW., 
Washington,  DC  20534  (telephone 
number:  202-307-3106x156;  fax:  202- 
307-3361);  or  the  NIC  Longmont, 
Colorado,  offices  (1960  Industrial  Circle, 
Suite  A,  Longmont.  Colorado  80501) 
(telephone:  303-682-0382;  fax:  303- 
682-0469);  TDD  202-307-3156. 
Lairy  E.  Solomon, 
Deputy  Director 
(FR  Doc.  93-1 S699  Filed  B-4-93;  8:45  am) 

BIUWQ  COOC  4410-3t-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  end  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656).  will  meet  on 
August  24-25, 1993,  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-4215A  and  B,  Washington.  DC. 


The  meeting  is  open  to  the  public  and 
«vill  begin  at  9  a.m.  on  each  day. 

The  agenda  for  this  meeting  includes 
OSHA  status  reports  regarding  lesd  in 
constniction;  inspection  targeting:  the 
permit  required  confined  space 
standard;  VPP  construction  activities; 
Hazwoper  training  and  certification;  the 
process  safety  management  standard: 
the  publication  "Fatal  Facts";  the  multi- 
employer worksite  policy  for 
professional  engineers;  the  welding  and 
cutting  standard;  the  scaffold  standard: 
the  permissible  exposure  limits  for  air 
contaminants;  asbestos;  the  OSHA 
training  centers;  the  Office  of 
Construction  and  Engineering;  and  the 
Eastern  Research  Group  report.  The 
Advisory  Committee  will  also  receive 
work  group  reports  and  reports 
concerning  the  California  construction 
permit  system,  the  development  of  the 
Technical  Manual,  NIOSH  cooperative 
agreements  for  model  statewide 
programs  and  NIOSH  safe  workplace 
training  activity.  In  addition,  the 
Committee  will  discuss  the  glycol  ethers 
rulemaking,  the  choice  between 
performance  and  prescriptive  standards 
for  construction  and  the  use  of  joint 
labor-management  committees  to 
address  safety  and  health  issues. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affiairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  room  N-3647.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  Telephone  202-219-8615. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  DC  this  2nd  day  of 
August,  1993. 
David  CZriglsr. 

Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  93-18724  Filed  8-4-93;  8:45  ami 
BtUMQ  COM  4S1»-aMI 
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NUCLEAR  REGULATORY 
COMMISSION 

[Poekt/t  Na  7»-143:  Ucmm  8NM-124] 

Nuclear  Fual  Sarvlcaa,  Inc.; 
Amandmanl  of  Special  Nuclear 
Material.  Finding  of  No  Significant 
Impact  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-124  to  authorize 
possession  and  use  of  200  gm  of 
plutonium  (Pu)  and  250  gm  of  '^^U  for 
research  and  development  (R&D) 
projects  at  the  Nuclear  Fuel  Services, 
Inc.  (NFS)  facility  located  in  Erwin,  TN. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  authorize 
NFS  to  possess  and  use  250  gm  of  233U 
and  200  gm  of  Pu  for  R&D  projects.  The 
R&D  Laboratory  would  conduct 
research,  development,  and  analyses  on 
any  chemical  or  physical  forms  of 
uranium=235,  uranium=233, 
plutonium,  byproduct  or  source 
material.  This  is  an  expansion  of  their 
current  authorization  for  R&D  work  with 
uranium=235.  The  State  of  Tennessee 
issued  License  R-86008-D97  on  April 
20, 1992,  authorizing  NFS  to  possess 
and  use  source  and  bypro(luct  material 
for  analysis  or  developmental  studies. 

The  Need  for  the  Proposed  Action 

The  activities  proposed  by  NFS  are 
analysis  of  samples  collected  as  part  of 
mandatory  environmental  monitoring 
programs  and  R&D  concerning 
environmental  remediation  and  waste 
reclamation.  Other  facilities  which 
presently  perform  these  tasks  are 
backlogged.  Authorizing  NFS  to  perform 
these  services  will  relieve  this  backlog 
and  allow  for  more  timely  and  effective 
responses  to  environmental  concerns. 

Environmental  Impacts  of  the  Proposed 
Action 

The  R&D  Laboratory  will  utilize 
buildings  currently  on  site  and  will 
have  negligible  impact  on  NFS  water 
usage.  Solid  waste  production  will  also 
remain  largely  unchanged  as  material 
receive  from  clients  will  be  returned 
after  it  is  processed,  and  materials  sent 
to  the  R&D  Laboratory  from  other  NFS 
Erwin  departments  would  be  covered 
under  their  current  license.  Therefore, 
the  greatest  potential  for  environmental 
impact  would  be  the  release  of  airborne 
and  liquid  effluents. 

Release  pathways  are  designed  to 
confine  as  much  material  as  practicable. 


Ventilation  stacks  are  fitted,  as  a 
minimum,  with  high  efficiency 
particulate  air  filters  designed  to  capture 
99.97  percent  of  all  particles  down  to 
0.3  microns.  Liquid  effluent  is  sent 
through  a  waste  water  treatment  fedlity 
designed  to  remove  both  soluble  and 
insoluble  contaminants  from  water  prior 
to  release.  Furthermore,  airborne 
releases  are  required  to  meet  the 
requirements  of  10  CFR  part  20,  while 
liquid  releases  must  meet  applicable  10 
CFR  part  20  limits  along  with  the 
requirements  of  the  Tennessee 
Department  of  Conservation  contained 
in  their  National  Pollution  Discharge 
Elimination  System  (NPDES)  permit. 

Doses  were  calculated  for  both  liquid 
and  airborne  pathways  using  the 
requested  possession  limits  combined 
with  maximum  credible  releases.  For 
the  individual  dose,  the  maximally 
exposed  individual  is  located  in  the 
southwest  sector  250  meters  fitim  the 
site's  stack.  The  major  exposure 
pathway  is  inhalation  of  Pu-239 
particles.  The  total  effective  dose 
equivalent  (TEDE)  would  be 
approximately  0.41  mrem/yr.  This  value 
is  far  below  the  25  mrem/yr  TEDE  to 
which  the  licensee  is  limited  and  is  a 
small  percentage  of  the  TEDE  calculated 
for  current  operations  (2.3  mrem/yr),  as 
stated  in  the  "Environmental 
Assessment  for  Renewal  of  Special 
Nuclear  Material  License  No.  SNM- 
124." 

Conclusion 

The  activities  which  the  licensee 
proposes  are  analysis  of  environmental 
samples,  and  R&D  directed  towards 
remediation  and  resource  recovery. 
These  are  necessary  activities  which 
would  be  conducted  elsewhere  if  not  by 
this  licensee.  The  possible  benefits  to  be 
gained  by  these  activities  would  be 
more  rapid  response  to  environmental 
releases;  more  thorough,  cost-effective 
remediation  techniques;  and  waste 
minimization  through  the  separation  of 
wastes  and  the  recovery  of  reusable 
resources. 

The  impacts  of  these  proposed 
activities  to  the  environment  appear 
mixed.  Although  there  would  be  a 
negligible  increase  in  quantities  and 
types  of  radiological  effluents,  non- 
radiological  effluents,  land  usage,  and 
water  usage  would  remain  unchanged. 
Furthermore,  there  may  be  a  possible 
social  benefit  through  the  creation  of 
new  jobs,  if  enough  new  contracts  are 
awarded.  In  total,  the  staff  concludes 
that  there  will  be  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 


Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  would  be  denial  of  the 
amendment  request.  Denial  would  mean 
that  NFS  would  not  be  allowed  to 
conduct  R&D  or  laboratory  analyses  on 
materials  containing  U-233  or 
plutonium.  Any  contracts  including 
these  materials  would  be  lost,  and  due 
to  their  essential  nature,  the  activities 
involved  would  be  conducted 
elsewhere.  The  NRC  would  choose  this 
course  if  it  could  be  proven  that  the 
activities  to  be  conducted  by  the  R&D 
Laboratory  Project  would  lead  to 
significant  environmental  effiacts  or 
problems  with  human  health  and  safety. 
However,  since  denial  of  this 
amendment  request  would  result  in  the 
blocking  of  essential  activities  with 
positive  environmental  impact,  in  order 
to  prevent  a  negligible  increase  in 
existing  effluents,  this  course  should  be 
avoided. 

Agencies  and  Persons  Consulted 

Staff  utilized  the  amendment 
application  dated  May  20. 1992,  and 
supplemental  information  dated  January 
29, 1993  and  June  1, 1993. 

Findings  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  S[>ecial  Nuclear 
Material  License  SNM-124.  On  the  basis 
of  the  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC. 

Opportunity  For  a  Hearing 

Any  person  whose  interest  may  be 
affectea  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register;  to  be  served  on  the 
NRC  staff  (Executive  Director  for 
Operations,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852);  on  the  licensee  (Nuclear  Fuel 
Services,  Inc.,  205  Banner  Hill  Road, 
Erwin,  TN  37650),  and  must  comply 
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with  di0  requirements  for  requesting  a 
bearing  sat  forth  in  the  Commission's 
regulation.  10  (7R  part  2.  subpart  L. 
"Infonnal  Haaring  Procedures  for 
Adjudications  in  Matvials  Licensing 
Proceedings." 

These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  Iha  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  dxcumstances  establishing  that 
the  request  for  heving  is  timely,  that  is. 
filed  within  30  days  of  the  dale  of  this 
notica. 

In  addressing  how  the  requestor's 
interest  may  be  afiected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestors's  property,  financial,  or  other 
(i.e..  health,  safety)  interest  in  the 
proceeding:  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest.  I 

Dated  at  RockriUe.  Maryland,  this  28th  day 
of  July  1903. 

For  The  Nodev  Regulatory  Commission 
Robert  Plvsoa, 

Chief,  Uceasing  Branch,  Division  of  Fuel 
Cycle  Safoty  and  Safeguards.  NMSS. 
[FR  Doc  93-18709  Filed  8-4-93;  8:45  ami 
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Nuctaar  Fuai  SarviM*  Inc., 
Amandmam  of  Spadal  Nuclaar 
Material;  FIraSng  of  No  Significant 
Impact  and  Opportunity  for  Haaring 

The  U.S.  Nuclear  Regulatory  | 
Commissloo  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  No.  SNM-124  for  authorization 
to  process  highly  enriched  uramum 
(HEU)  from  material  containing  HEU 
and  thorium  carbide  at  the  Nuclear  Fuel 
Sarvicas.  Inc.  CNFS]  facility  in  Erwin. 
TN. 


Snnunary  ef  the  EBviromMatal 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  remove 
hi^y  enriched  uranium  from 
unirradiated  fuel  elements  and  then 
separate  this  uranium  from  other 
constituents.  In  fuel  in  the  elements  is 
enriched  to  approximately  93  weight 
percent  in  the  uranium  isotope  23s  U 
which  is  mixed  with  333  Th.  Additional 
material  and  components  from  the  fuel 
element  production  process,  and  also 
containing  uranium  and  thorium,  may 
be  processed  to  recover  the  relatively 
valuable  hi^ly  enriched  uranium. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  by  the 
licensee  to  recover  the  money  spent  to 
purchase  the  material,  to  free 
production  space,  to  reduce  security 
requirements  and  storage  costs  for  the 
site,  and  to  avoid  a  layoff  of  site 
personnel.  Additionally,  by  separating 
the  uranium  and  thorium  and  then 
shipping  the  thorium  to  a  low-level 
burial  site,  radiation  levels  in  the  area 
where  the  fuel  has  been  stored  will  be 
reduced. 

Environmental  Impacts  of  the  Proposed 

Action 

The  environmental  impact  from 
operations  with  licensed  material  at  the 
NFS  fiMdlity  has  been  evaluated 
numerous  times  in  the  past  for  various 
licensing  actions.  The  date  of  the  latest 
Environmental  Assessment  (EA)  was 
August  1991  and  was  completed  for  the 
recent  renewal  of  NFS's  operating 
license.  This  EA  was  based  on 
environmental  and  effluent  data  fat  the 
years  1979  through  19B9  and  concluded 
that  the  environmental  impacts 
aasociated  with  continued  operations 
would  be  insignificant. 

Based  on  the  information  submitted 
by  NFS.  the  impact  to  the  environment 
firom  activities  assodeted  with  the 
proposed  action  is  expected  to  be 
minimal.  NFS  is  authorized  to  perform 
the  various  steps  involved  with 
separating  the  iiranium  from  the  other 
constituents  in  the  fuel,  and  the 
environmental  impacts  from  these  steps 
have  been  evaluated  in  previous 
environmental  raviews.  The  impact  to 
the  environment  from  processing  the 
uranium  has  also  been  reviewed  and 
evaluated  in  prior  assessments.  The 
impact  to  the  environment  from  the 
thorium  in  the  fuel  has  not  been 
evaluated  in  this  assessment  because 
thorium  is  regulated  by  the  State  of 
Tennessee,  not  the  NRC 

The  amount  of  uranium  in  the 
gaseous  effluents  released  to  the 


environment  is  not  expected  to  change 
due  to  the  proposed  action  becauaa 
other  major  processing  activities  will  no 
longer  be  performed.  Based  on 
information  supplied  fat  a  previous 
license  amendment,  the  total  amount  of 
uranium  measured  in  stack  effluents  is 
estimated  to  be  3.7E-12  ^Ci/ml.  This 
value  is  well  below  the  values  specified 
in  10  CFR  part  20.  appendix  B.  table  D. 
column  1  for  airborne  radioactivity  in 
unrestricted  areas. 

The  licensee  expects  no  increase  in 
the  volimie  of  liquid  effluents  as  a  result 
of  the  proposed  action.  Liquid  effluents 
are  sampled  and  analyzed  prior  to 
discharge.  Sample  values  must  be  less 
than  NFS'  internal  action  gmde  limits 
and  the  limits  specified  in  10  CFR  part 
20,  appendix  B,  table  II,  column  2. 
Additionally,  all  liquid  discharges  are 
made  in  accordance  widi  the>National 
Pollution  Discharge  Elimination  System 
(NFDES)  fstrmi  issued  by  the  State  of 
Tennessee. 

The  licensee  has  an  environmeotal 
mtmitoring  program  in  place  to 
determine  if  plant  operations  are  having 
an  impact  upon  the  environment 
Environmental  media  sampled  and 
analyzed  for  radiation  levels  are  air, 
surface  water,  ground  watw,  soil, 
vegetation,  and  ambient  radiation. 
Si^ace  water  is  also  sampled  and 
analyzed  for  pH.  ammcmia,  nitrate, 
fluoride,  mercury,  flow,  and 
temperature  in  accordance  with  the 
NFDES  permit  Air  samples  are  also 
analyzed  for  fluoride  levels.  The 
environmental  monitoring  program 
currently  in  place  will  be  adequate  to 
detect  any  adverse  environmental 
impact  from  the  proposed  action. 

In  the  August  1991  EA.  the  dose  to  the 
maximally  exposed  individual  was 
calculated  using  the  highest  annual 
gaseous  release  rate  value  from  the 
review  period.  The  value  used  was  from 
1984  and  was  7.7E-12  ^a/ml  which  is 
more  than  \rmce  the  estimated  gaseous 
release  rate  for  all  ciurent  operations. 

The  maximally  exposed  individual  for 
the  NFS  facility  is  the  nearest  resident 
who  lives  250  meters  south  of  the  plant. 
Based  on  the  1991  EA,  the  estimated 
annual  dose  received  by  this  individtial 
was  10  milUrem  (mrem)  to  the  lung.  0.2 
mrem  to  the  kidney,  1.2  mrem  to  the 
bone,  and  2.2  mrem  to  the  total  body. 
Using  the  estimated  release  rate  of  3.7E- 
12  ^Ci/ml.  the  maxinudly  exposed 
individual  would  receive  annual  doses 
of  4.8  mrem  to  the  lung.  0.1  mrem  to  the 
kidney,  0.7  mrem  to  the  bone,  and  1.1 
mrem  to  the  total  body.  The  dose  to  the 
maximally  exposed  individual  is  well 
below  the  specified  limits  in  40  CFR 
61.102  and  10  CFR  part  20. 
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Conclusion 

Based  on  the  infonnation  supplied  by 
the  licensee,  the  staff  concludes  the 
impact  to  the  environment  from  the 
proposed  action  will  be  minimal.  There 
will  be  no  significant  change  in  the 
types  of  NRG-regulated  effluents 
released  from  the  site.  There  will  be  no 
significant  change  in  the  amount  of 
gaseous  or  Uquid  effluents  discharged  to 
the  environment.  All  discharges  will  be 
throiigh  estabUshed,  monitored 
pathways.  The  activities  associated  with 
the  proposed  action  will  be  conducted 
in  an  existing  building  so  there  will  be 
no  significant  impact  due  to 
construction.  The  dose  to  the  maximally 
exposed  individual  from  site  activities 
will  be  less  than  the  limits  specified  in 
the  regulation. 

Alternatives  to  the  Proposed  Action 

The  alternatives  to  the  proposed 
action  are  for  the  licensee  to  sell  the 
material  in  its  current  form  or  continue 
to  store  it.  The  alternative  of  selling  the 
material  in  its  current  form  is  not  a 
viable  option  since  no  buyers  can  be 
found. 

The  alternative  of  continuing  to  store 
the  fuel  elements  places  an  economic 
burden  upon  NFS  in  that  money  that 
can  be  used  for  other  purposes  will 
remain  tied  up  in  the  fuel. 

Agencies  and  Persons  Consulted 

NRC  Region  n  personnel  were 
contacted  during  the  completion  of  this 
EA.  Staff  utilized  the  amendment 
application  dated  August  14, 1992  and 
supplemental  information  dated  April  8, 
1993  and  June  1, 1993  in  preparing  the 
EA. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  No.  SNM-124.  On  the 
basis  of  the  assessment,  the  Commission 
has  concluded  that  environmental 
impacts  that  would  be  created  by  the 
proposed  licensing  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Simificant  bnpact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room 
at  the  Gehnan  Building,  2120  L  Street 
N.W.,  Washington,  DC 

Opportunity  for  ■  Hearing 

Any  person  whose  interest  may  be 
affiected  by  the  issuance  of  this 


amendment  may  file  a  request  bx  a 
hearing.  Any  request  for  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North,  11555  Rockville 
Pike,  MD  20852);  on  the  licensee 
(Nuclear  Fuel  Services,  Inc.,  P.O.  Box 
337,  Erwin,  Tennessee,  37650),  and 
must  comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Commission's  regulation,  10  CFR  part  2, 
Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 
These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e..  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  Pierton, 

Chief,  Licensing  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  NMS. 
(FR  Doc  93-18710  Filed  &-4-93;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[DocfcM  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  No.  1;  Issuance 
of  Environmental  Assessment  and 
Rndlng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Fadhty  Operating  License  Na  DPR- 
40,  issued  to  the  Omaha  Public  Power 
District  (the  Ucensee),  for  the  operation 
of  Fort  Calhoun  Station,  Unit  No.  1. 
located  in  Washington  County, 
Nebraska. 

Enviroomeiital  Aiseasment 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  Technical  Specifications 
(TS)  that  would  authorize  an  increase  of 
the  storage  capacity  of  the  spent  fuel 
pool  from  729  to  1083  fuel  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  appUcation 
dated  December  7, 1992,  as 
supplemented  by  letters  dated  March 
19,  April  28,  and  May  14, 1993.  The 
Commission's  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action  dated  July    ,  1993. 

Need  for  Proposed  Action 

If  the  amendment  were  not  approved, 
the  licensee  would  be  unable  to 
continue  operations  beyond  1995,  when 
the  storage  capacity  of  the  current  spent 
fuel  pool  would  be  reached. 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  HandUng 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3,  concluded  that  the  environmental 
impact  of  the  interim  storage  of  spent 
fuel  was  negligible  and  that  the  cost  of 
the  various  alternatives  shows  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel 
pool  expansions  on  a  case-by-case  basis. 

For  Fort  Calhotui,  the  expansion  of 
the  storage  capacity  of  the  spent  fuel 
pool  will  not  create  any  significant 
additional  radiological  effects  or  non- 
radiological  environmental  impacts. 
'  The  additional  whole  body  dose  that 
might  be  received  by  an  individual  at 
the  site  boundary  and  the  estimated 
dose  to  the  population  within  an  80- 
kilometer  radius  is  believed  to  be  too 
small  to  have  any  significance  when 
compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  hackground  radiation. 
The  occupational  radiation  dose  for  the 
proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
feciUty. 

The  only  non-radiok)gical  impact 
affected  by  the  spent  fuel  pool 
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expansion  is  th«  waste  heat  rejected. 
The  total  increase  in  heat  load  rejected 
to  the  environment  will  be  small 
compared  to  the  amount  of  total  heat 
currently  being  released.  T?iere  is  no 
significant  environmental  impact 
attributed  to  the  waste  heat  from  the 
plant  due  to  this  very  small  increase. 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  part  SI.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  tWa  human 
environment. 

With  regard  to  potential  non- 
radioiogical  impacts,  the  proposed 
change  to  the  TS  involves  a  diange  in 
the  installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  by  10  CFR  part  20.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radioiogicai 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Tha  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  exrvironmental 
impiacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resotirces  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station.  Unit  No.  1.  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Nebraska  regarding  the  environmental 
impact  of  the  proposed  action.    < 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  efiect  cm  the  quality  of  the 
human  mvironment.  Therefore,  | 
pursuanttolOCFR51.31.no 
environmental  impact  statement  needs 
'J  be  prepared  for  this  action. 


For  forther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
ammidment  to  the  Technical 
Specifications  dated  December  7, 1992. 
as  supplemented  by  letters  dated  March 
19.  April  28.  and  May  14. 1993.  (2)  the 
FGEIS  on  Handling  and  Storage  of  Spent 
Li^  Water  Power  Reactor  Fuel 
(NUREC-0575).  (3)  the  Final 
Environmental  Statement  for  Fort 
Calhoun,  dated  August  1972.  and  (4)  the 
Environmental  Assessment  dated  July 
.1993. 

These  docimients  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington.  DC  20555  and  at  the 
Local  Public  Document  Room  located  at 
the  W.  Dale  Clark  Library.  215  South 
15th  Street.  Omaha.  Nebraska  68102. 

Dated  at  Rockville.  Maryland  this  29tb  day 
of  July  1993. 

Fur  the  Nuclear  Regulatory  Commission. 
narwjMmU. 

Acting  Director.  Profecl  Directorate  fV-l. 
Division  of  Reactor  Protects— UI/IV/V.  Office 
ofNuchar  Reactor  Regulation. 
IFR  Doc.  93-18711  Filed  »-4-93.  8:45  ami 
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[Docket  No.  50-333] 

Power  Authority  of  ttw  State  of  New 
York,  James  A  Fitzpatrick  Nuclear 
Power  Plant;  Environmervtal 
Aaaaaamant  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  requirements  of 
appendix  J  of  10  CFR  part  50  to  the 
Power  Authority  of  the  State  of  New 
York  (PASNY.  the  licensee),  for  the 
lames  A.  FitzPatrick  Nuclear  Plant 
located  in  Oswego  County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  requirements  of  section  IV.A.  of 
appendix  J,  to  10  CFR  part  50,  to  the 
extent  that  a  Type  A.  B.  or  C  leak  rate 
test  would  not  have  to  be  performed 
following  the  replacement  of  certain 
piping  and  welds  in  the  Core  Spray 
system  minimum  flow  lines  during  the 
fall  1993  maintenance  outage,  currently 
scheduled  for  September  1993.  The 
replacement  piping  and  welds  would  be 
suoject  to  a  Type  A  primary 
containment  integrated  leak  rate  test 
prior  to  startup  from  the  next  refueling 
outage,  currently  scheduled  to  start  in 
January  1995. 


The  Need  for  the  Proposed  Action 

In  accordance  with  section  IV  A.  of 
appendix  )  to  10  CFR  part  50,  ■  Type  A, 
B.  or  C  test  (as  applicable)  is  required 
to  be  performed  following  any  major 
modification  or  replacement  of  a 
component  which  is  part  of  the  primary 
containment  boundary.  Augmented 
erosion/corrosion  inflections 
conducted  during  the  1992  refueling 
outage  revealed  ube  presence  of  pipe 
wall  thinning  in  Core  Spray  system 
minimum  flow  lines  (3''-W23-152-7A. 
B),  which  the  licensee  believes  to  be 
cavitation  induced  pitting  due  to  the 
location  of  the  restricting  orifice  in  each 
of  these  lines.  PASNY  intends  to  replace 
approximately  5  fset  of  piping  in  each 
of  these  lines  during  the  fall  1993 
maintenance  outage.  The  sections  of 
piping  scheduled  to  be  replaced  include 
the  restricting  orifices  (14RO-27A,  B) 
and  the  Core  Spray  minimum  flow 
valves  (14MOV-5A/5B).  The  planned 
repair  constitutes  a  replacement  of  a 
component  that  is  part  of  the  primary 
containment  boundary  and  would  be 
performed  in  accordance  with  the 
requirements  of  ASME  Section  XI  and 
ANSI  B-31. 1-1967  (the  construction 
code  for  the  FitzPatrick  plant).  The 
licensee  has  determined  that  the 
requirement  to  conduct  a  Type  A,  B,  or 
C  test  following  repairs  is  applicable. 
However,  the  licensee  has  determined 
that,  because  of  the  locations  of  the 
sections  of  minimum  flow  line  piping  to 
be  repaired,  isolatable  volumes  cannot 
be  practicably  obtained.  Therefore, 
pressure  testing  can  only  be 
accomplished  by  performing  a  Type  A 
primary  containment  integrated  leak 
rate  test.  Further,  the  licensee  has 
determined  that  performance  of  a  Type 
A  test  would  not  be  feasible  during  the 
3-week  maintenance  outage,  since  it 
would  lengthen  the  outage  by  a 
minimum  of  3  to  4  weeks.  Therefore,  the 
licensee  has  requested  an  exemption 
from  section  FV.A.  of  appendix  J  to  10 
CFR  part  50. 

In  lieu  of  a  Type  A,  B.  or  C  test,  the 
licensee  has  proposed  an  alternate 
inspection  program,  including  100% 
radiogrephy  of  the  new  welds,  surface 
examination  on  new  welds  that  form  a 
portion  of  the  primary  containment 
boundary,  and  a  system  leakage  test  (in 
accordance  with  ASME  Section  XI,  1980 
Edition  through  Winter  1981  Addenda, 
paragraph  IWA-5213)  to  ensure 
structural  integrity  and  leak  tightness. 
These  nondestructive  examinations  will 
ensure  that  the  intent  of  section  IV.A.  of 
appendix  J  to  10  CFR  part  50  is  met, 
which  is  to  assure  that  modificati<ms  to 
the  containn:eQt  pressure  boxmdaiy  are 
leak-tight. 
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Environmental  Impact  of  the  Proposed 
Action 

The  proposed  alternate  inspection 
program  would  ensure  that  excessive 
leakage  from  the  primary  containment 
from  the  repaired  areas  of  the  Core 
Spray  minimum  flow  lines  does  not 
exist  and  would  provide  a  level  of  safety 
at  least  equivalent  to  that  attained  by 
complianoe  with  section  IV.A.  of 
appendix  )  to  10  CFR  part  50.  On  this 
basis,  the  Commission  concludes  that 
there  are  no  significant  radiological 
impacts  associated  with  this  proposed 
exemption. 

Witli  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  cliange 
in  current  environmental  impacts.  The 
environmental  imparts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  This  alternative  would  also 
result  in  an  unwarranted  extension  of 
the  fell  1993  maintenance  outage 
beyond  the  planned  3  weeks. 

Alternative  Use  of  Resources 

The  actions  associated  with  the 
granting  of  the  proposed  exemption  as 
detailed  above  do  not  involve  the  use  of 
resources  not  previously  considered  in 
connecticMi  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  the  James  A.  FitzPatrick 
Nuclear  Power  Plant."  dated  March 
1973. 

Agencies  and  Persons  Contacted 

The  Commission  consulted  with  the 
State  of  New  York  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  affect  on  the  quality  of  the 
human  environment. 

For  further  details  with  Tespect  to  this 
action,  see  the  licensee's  application  for 


exemption  dated  June  28, 1993.  This 
docimient  is  available  lor  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Washington.  DC  20555  and  at  the 
Reference  and  Documents  Department. 
Penfield  Library.  State  University  of 
New  York.  Oswego,  New  York. 

Dated  at  RockviUa.  Maryland,  this  29th  day 
of  July.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra. 

Director.  Project  Dinctomte  1-1.  Division  of 
Reactor  Profects-I/U.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-18712  Filed  a-4-93:  8:45  ami 
mXMO  COOC  TMO-OI-M 


Ragulatory  Guide;  Withdrawal 

The  Nuclear  Regulatory  Commission 
is  withdrawing  Regulatory  Guide  1.108. 
"Periodic  Testing  of  Diesel  Generator 
Units  Used  as  Onsite  Electric  Power 
Systems  at  Nuclear  Power  Plants."  The 
guide  was  issued  in  August  1976 
(Revision  1.  August  1977)  to  provide 
guidance  on  methods  acceptable  to  the 
NRG  staff  for  periodic  testing  of  diesel 
generator  units  to  ensure  the  units  could 
meet  availability  requirements. 

The  guidance  in  Regulatory  Guide 
1.108  has  been  updated  and 
incorporated  into  Revision  3  of 
Regulatory  Guide  1.9,  "Selection, 
Design.  Qualification,  and  Testing  of 
Emergency  Diesel  Generator  Units  Used 
as  Class  IE  Onsite  Electric  Power 
Systems  at  Nuclear  Power  Plants," 
which  was  issued  recently.  Since  there 
is  no  longer  a  need  for  Regulatory  Guide 
1.108.  it  has  been  withdrawn.  However, 
the  withdrawal  of  Regulatory  Guide 
1.108  does  not  alter  any  prior  or  existing 
licensing  commitments  based  on  its  use. 

Regulatory  guides  may  also  be 
withdrawn  when  they  are  superseded 
by  the  Commission's  regulations,  when 
equivalent  recommendations  have  been 
incorporated  in  applicable  approved 
codes  and  standards,  or  when  changes 
in  methods  and  techniques  or  in  the 
need  for  specific  guidance  have  made 
them  obsolete. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  19th  day 
ofluly,  1993. 


Pbr  the  Nuclear  Ragulatoiy  CanuniMioB. 
Eric  S.  Beckiord. 

Director,  Office  of  Nuclear  Itegulatory 

Besearch. 

IFR  Doc.  93-18707  Filed  8-4-93: 8:45  am| 
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Regulatory  Guide;  laauance, 
AveiiebilHy 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  to  Regulatory  Guide  8.9, 
"Acceptable  Models,  Equations,  and 
Assumptions  for  a  Bioassay 
Program."describe8  practical  and 
consistent  methods  acceptable  to  the 
NRC  staff  for  estimating  intake  of 
radionuclides  using  bioassay 
measurements. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Regulatory  Guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  fit)m  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082,  telephone 
(202)  512-2249  or  (202) 512-2171. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  wTiting  NTIS,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

(5  U.S.C.  552(aU 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  July.  1993. 
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For  the  Nudew  Ragulatoiy  Commission. 

Director.  Office  of  Nuclear  Regulatory 

Fesearch. 

IFR  Doc  93-18708  Filed  8-4-93;  8:45  am] 
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(Doctat  No.  S0-ai3]  I 

Conneeticut  Yankee  Atomic  Power 
Ca;  leeuenoe  of  Amendment  to 
Faculty  Operating  Ucenee 

The  U.S.  Nuclear  Regulatoiy 
Commission  (Commission)  has  issued 
Amendment  No.  161  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Techniod  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  Coimty, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  upgrade  the 
faedwater  control  system  from  an  analog 
to  a  digital  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Conunission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  reqmred  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  March  8. 1993.  (58  PR  12976).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effiact  on  the  quality 
of  the  human  environment  (58  PR 
31760). 

Por  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  29, 1993,  and 
supplemented  April  30, 1993,  (2) 
Amendment  No.  161  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commissicm's  Environmental 
Assessment  dated  May  27, 1993.  All  of 
these  items  are  available  for  public 
inspection  at  the  Qnnmission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Russell  Library.  123 
Broad  Street.  Middletown,  Connecticut 
06457. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  July  1993. 

fat  the  Nuclear  Regulatory  Commission. 
JaMM  W.  AndanaOt 

Acting  Project  Manager.  Project  Directorate 
1-4,  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-18713  Filed  8-4-93;  8:45  am) 
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RAILROAD  RETtREMErfT  BOARD 

Repayment  of  Loene  From  the  Railroad 
Unemployment  Ineurance  Account  to 
ttte  Railroad  Retirement  Account 

AGENCY:  Railroad  Retirement  Board. 
ACTION;  Notice. 

SUMMARY:  Under  section  10(d)  of  the 
Railroad  Unemployment  Ins\irance  Act 
(45  U.S.C.  360(d))  the  Railroad 
Retirement  Board  is  required  to  order 
repayment  of  outstanding  loans  from  the 
Railroad  Retirement  Account  to  the 
Railroad  Unemployment  Insurance 
Account  when  it  has  determined  that 
the  balance  in  the  Railroad 
Unemployment  Insurance  Account  is 
sufficient  to  repay  the  outstanding 
balance  of  the  loans  due  the  Railroad 
Retirement  Account.  Section  10(d) 
further  requires  the  Board,  having  made 
such  a  determination,  to  direct  the 
Secretary  of  the  Treasury  to  make  the 
necessary  transfers  to  repay  the  loan. 
The  Board  hereby  gives  notice  of  its 
action  under  section  10(d)  of  the 
Railroad  Unemployment  Insurance  Act 
to  repay  the  outstanding  balance  of  the 
loan  due  the  Railroad  Retirement 
Account. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Peter  A.  Larson,  Chief  Financial  Officer, 
Railroad  Retirement  Board,  844  N.  Rush 
Street.  Chicago,  Illinois  60611  (312] 
751-4590. 

SUPPLEMENTARY  INFORMATION:  On  June 
28, 1993,  the  Railroad  Retirement  Board 
determined  that  the  balance  to  the  credit 
of  the  Railroad  Unemployment 
InsiuBnce  Account  was  sufficient  to 
fully  repay  the  outstanding  balance  of 
the  loan  due  the  Railroad  Retirement 
Act.  Accordingly,  the  Board  directed  the 
Secretary  of  the  Treasury  to  transfer 
$180,241,803.96  from  the 
unemployment  account  to  the 
retirement  accoimt  and  this  transfer  was 
made  on  Jime  29, 1993.  The  transfer  to 
the  retirement  account  has  completely 


liquidated  the  debt  due  from  the 
unemployment  accoimt  to  the 
retirement  account  attributable  to  loans 
made  prior  to  October  1. 1985. 

By  Authority  of  the  Board. 

Dated:  July  28, 1993. 
Beatrke  Enrald. 
Secretary  of  the  Board. 
IFR  Doc  93-18610  Filed  8-4-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pieieeea  Na  34-33694;  File  No.  SR-CBOE- 
93-16] 

July  29, 1993. 

Self-Regulatory  Organizatlorta;  Order 
Approving  and  Notice  of  Rling  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  1  to  Propoeed  Rule 
Changea  by  the  Chicago  Board 
Optione  Exchange,  Inc.  Relating  to  the 
Ueting  and  Trading  of  Flexible 
Exchange  Optione  ("FLEX  Optiona") 
Ba^  on  the  Ruaaell  2000  Index 

I.  Introduction 

On  March  9. 1993,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  t  and  Rule  19b-4 
thereunder,'  a  proposal  to  list  and  trade 
large-size,  customized  index  options, 
referred  to  as  Flexible  Exchange  Options 
("FLEX  Options")  based  on  the  Russell 
2000  hidex  ("Russell  2000"  or 
"hidex").3 

Notice  of  the  proposed  rule  change 
was  published  for  conunent  and 
appeared  in  the  Federal  Register  on 
April  29. 1993.«  No  comments  were 
received  on  the  proposal.^  The  CBOE 
amended  the  proposal  on  June  29. 
1993.B  This  order  approves  the  proposal 
as  amended. 


US  U.S.C  78s(bMl)  (1982). 

>  17  CFR  240.igb-l  (1093). 

>  The  RusmII  2000  is  a  capilalixation-waighted 
indax  developed  by  Frank  RuMell  and  oonpoMd  of 
the  bottom  2000  of  the  3000  laigeit  U.S.  equity 
tecuritiat  in  t«nn<  of  dooieatic  markal 
capitalization.  The  Index  is  designed  to  track  the 
perfbnnance  of  the  d<miestic  small  to  midsized 
mariMt.  Unlike  the  SAP  Indexes,  the  Russell  2000 
is  adjusted  for  cross-ownership. 

«  See  Securities  Exchange  Act  Release  No.  32199 
(April  23. 1993).  98  FR  26014. 

s  See  note  15,  Jn^. 

•On  June  29, 1993,  the  CBOE  filed  Amsndmeot 
No.  1  reducing  the  positioa  and  exsrdae  limits 
applicaUe  to  the  proposed  Russdl  2000  FLEX 
Options  from  400,000  to  200,000  contracts.  See 
letter  tram  WiUiam  J.  Barclay.  Vice  Prasidant. 
Strategic  Planning  and  Intematiaaal  Oavetopment. 
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n.  Dascriplion  of  the  Pn^oMd 

The  CBOE  in  this  proposal  is  seeking 
to  expand  the  FLEX  Options  program  to 
include  FLEX  Options  on  the  Russell 
2000.7  The  purpose  of  the  CBOE's  FLEX 
Option  program  is  to  provide  a 
framework  for  the  Exchange  to  list  and 
trade  index  options  that  give  investors 
the  ability,  within  specified  limits,  to 
designate  certain  of  the  terms  of  the 
options.  Consistent  with  the  original 
FLEX  Options  Approval  Order,  the 
present  proposal  to  trade  FLEX  Options 
based  on  the  Russell  2000  will  similarly 
permit  market  participants  to  designate 
certain  terms  of  the  options  contract, 
such  as  the  strike  prices,  exercise  types, 
expiration  date,  and  form  of  settlement.* 
Currently,  the  CBOE  lists  and  trades 
FLEX  Options  based  on  the  OEX  and 
SPX  Indexes,  which  consist  of  100  and 
500  high-capitalization  stocks, 
respectively.  The  component  stocks  of 
the  Russell  2000  however  consist  of 
2,000  small-capitalization  companies.* 
Hie  Exchange  believes  that  there  is  a 
growing  market  for  custcHnized  FLEX 
Options  based  on  a  small-capitalization 
stock  index  such  as  the  Russell  2000. 

Presently,  CBOE  Rule  24A.7  provides 
that  FLEX  Options  are  sub)ect  to 
maximiun  position  and  exercise  limits 
of  200,000  contracts  on  the  same  side  of 
the  market  on  a  given  index,  without 
aggregation  for  c^er  contracts  on  the 
same  index  with  one  exception.  This 
exception  requires  that  at  the  close  of 
business  two  days  prior  to  the  Last  day 
of  trading  of  the  calendar  quarter, 
members  must  aggregate  positions  in 


CBOE,  to  Richard  Zvk.  Bnmdi  Chief.  Division  of 
Market  Regulation,  SEC.  dated  June  20, 1993. 

r  The  Commission  approved  the  CBOE's  FLEX 
Options  framework  on  February  24, 1993  permitting 
the  Kxrhanga  to  list  and  trade  FLEX  Options  based 
on  the  Stand«d  k  Poor's  ("SftP")  lOO  ("OEX")  and 
500  ("SPEX")  Indexes.  See  Securities  Exchange  Act 
Release  No.  S1920  (February  24. 1993).  SS  FR  122S0 
("FLEX  Options  Approval  Order"). 

•The  Commissioa  in  its  original  FLEX  Options 
approval  designated  FLEX  Options  as  standardixsd 
options  for  purposes  of  the  options  disclosure 
framework  estri>Ushed  under  Rule  Ob-1  of  the  Act 
See  Seiurittas  Exchange  Act  Rdease  No.  31919 
(February  23, 1993),  SS  FR  12056  ("9b-l  Order"). 
As  deacribed  in  note  2S  infna.  and  lor  the  same 
reasons  slated  in  dM  9b-l  Order.  Russell  2000  Flex 
Options  are  deemed  "standardized  options"  for 
purposes  of  the  Rule  9b-l  options  disclosure 
framework. 

B  The  Commission  approved  the  listing  and 
trading  of  options  based  on  die  Russeil  2000  on  the 
CBOE  on  October  30, 1992.  See  Securities  Exchange 
Act  Rdease  No.  313S2  (October  30, 1992).  57  FR 
52802.  bi  approving  Russeil  2000  options  the 
Commission  believed  diat  the  hdex  would  provide 
investors  with  an  important  trading  and  he(%ing 
medianiam  diat  aconalBly  ralleclad  the  overall 
movement  of  stndcs  in  the  somU-  to  middle- 
capitalization  range  of  U.S.  equity  securities.  In 
addition.  tfaeCoaunlsalan  detarmined  that  the 
Russell  2000  was  a  broad  based  index  not  readily 
susceptible  to  manlpolalioik 


P.M-settled  to  FLEX  Options  and 
comparable  quarterly  expiration  index 
options  ("QIXs")  with  such  positions 
not  exceeding  the  QIX  limits  specified 
in  Rule  24.4.  The  applicable  hedge 
exemptions  iwder  Rule  24.4  may 
howe\'er  be  applied  to  aggregate 
positions.!! 

The  CBOE  proposes  the  FLEX  Options 
on  the  Russell  2000  be  subject  to 
position  limits  of  200,000  contracts  on 
the  same  side  of  the  market,  which  is 
identical  to  existing  limits  for  OEX  and 
SPX  FLEX  Options.  12  In  addition,  the 
special  aggregation  provision  in  Rule 
24A.7  for  P.M.-settied  FLEX  Options 
and  QIX  options  is  intended  by  the 
CBOE  to  apply  to  FLEX  Options  on  the 
Russell  2000  and  QIX  options  on  the 
Russell  2000  with  the  same  last  trading 
day  prior  to  expiration  ("comparable 
QIX  options").!3  Accordingly,  position 
limits  for  P.M.-settled  FLEX  Options 
and  comparable  QIX  options  would  be 
subject  to  a  maximum  limit  of  50,000 
contracts  on  the  same  side  of  the  market 
(without  a  telescoping  requirement  for 
the  series  with  the  nearest  expiration 
date)  which  is  consistent  with  the 
position  limits  for  Russell  2000  QIX 
options  and  existing  CBOE  Rule  24.4.<4 

m.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seauities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  and 
llA.ts  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 
is  designed  to  provide  investors  with  a 
tailored  or  customized  product  for  a 
broad-based  index  consisting  of  small- 


»The  setdement  value  of  a  P.M.-settled  stock 
index  options  contract  is  based  on  the  dosing 
prices  of  the  component  securities. 

>i  Under  dte  proposal,  the  CBOTs  position  limits 
would  be  established  as  a  three-year  pilot  during 
or  follow^g  Mrfaich  adjustmenu  may  be  required. 
See  letter  bom  William  ).  Barclay,  Vice  President. 
Strategic  Planning  and  IntematiooAl  Development. 
CBOE,  to  leffrey  Bums,  Attorney,  Branch  of  OpUons 
Regulation,  SEC.  dated  July  28. 1993.  In  addition, 
the  CBOE  has  stated  that  it  will  monitor  the  effect 
of  the  posttion  limits  at  the  and  of  the  first  yev  of 
trading  and  provide  the  Commission  with  a  report 
concerning  the  adequacy  of  Uie  limiu  and  its  efEects 
on  the  underlying  cash  market  See.  infra, 
discussion  section  on  one-year  monitoring  report. 

>zSee,  mpronoteS. 

i>The  Commission  today  is  concurrently 
approving  the  CBOE's  proposal  to  list  the  trade  QDC 
options  based  on  the  Russell  2000.  See  Securities 
Exchange  Act  Release  No.  32893  (July  29. 1993). 

*4The  hedge  exemption  provision  found  in 
Policy  .01  to  Rule  24.4  would  continue  to  be 
applicable  (o  P.M.-settled  FLEX  Options  and 
comparable  QIX  options  on  the  Russell  2000. 

"15  U.S.C  78«rt)K5)  and  78k-1  (1982).  The 
discussion  In  the  FLEX  Options  Approval  Order, 
supm  note  7,  is  incorporated  herein. 


capitalization  stocks  that  may  be  more 
suitable  to  their  investment  needs  than 
the  other  outstanding  FLEX  index 
options.  Moreover,  consistent  with 
section  11  A,  the  proposal  should 
encourage  fair  competition  among 
brokers  and  dealers  and  exchange 
markets,  by  allowing  the  CBOE  to 
compete  with  the  growing  OTC  market 
in  customized  index  options. 

In  addition,  the  Commission  believes 
tiiat  die  CBOE  proposal  will  help  to 
promote  the  maintenance  of  a  fair  and 
orderly  market,  consistent  with  section 
6(b)(5)  and  llA,  because  the  purpose  of 
the  proposal  is  to  extend  the  benefits  of 
a  listed,  exdu.nge  market  in  Russell 
2000  options  that  have  certain  terms 
varied  by  the  particular  investor.  The 
attributes  of  the  Exchange's  options 
market  versus  an  over^the-coimter 
("OTC")  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  %vith  posted 
transparent  market  quotations  and 
transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  OCC  for  all 
contracts  traded  on  the  Exchange.  >• 

In  general,  transactions  in  FLEX 
Options  based  on  the  Russell  2000  will 
be  subject  to  many  of  the  same  rules  that 
apply  in  index  options  traded  on  the 
CSOE,  In  order  to  provide  investors 
with  the  flexibility  to  designate  certain 
terms  of  the  options  and  accommodate 
the  special  trading  of  FLEX  Options, 
however,  several  new  rules  will  apply 
solely  to  FLEX  Options.^' 

Due  to  the  customized  nature  of  these 
options,  Russell  2000  FLEX  Options, 
unlike  regular  Russell  2000  options  and 
Russell  2000  QIXs,  will  not  have  ti«ding 


"The  Commission  received  a  comment  letter 
from  tiie  New  York  Slock  Exchange,  Inc.  ("NYSE") 
on  February  26, 19S3  which  articulated  coooams 
about  potential  adverse  effects  FLEX  Optiofu  could 
have  OD  securities  markets  trading  securities  that 
are  components  of  stock  index  options.  See  letter 
from  James  £.  Buck.  Senior  Vice  Praddent  and 
Secretar>-,  NYSE,  to  Jonathan  Katz.  Secretary,  SEC. 
date  February  26. 1993.  Approximately  25  percent 
of  the  Russell  2000  is  comprised  of  securities  listed 
on  the  NYSE. 

As  discussed  in  the  FL£X  Options  Approval 
Order  and  in  the  followii^  text  while  the 
Commission  shares  these  concerns,  the  Commission 
in  satis6ed  that  the  CBOE  has  esublished 
appropriate  measures  to  address  and  OMnitor 
potential  adverse  affscts.  Mofeover,  there  have  been 
no  indications  of  adverse  OMrkat  consequanoes 
Uuough  July  19. 1993.  in  the  46.715  FLEX  Options 
contracts  that  have  expired  since  trading  in  FLEX 
Options  on  the  SU>  100  and  500  oommanoad.  As 
discussed  below,  aldiou^  the  Commissiaa  shares 
many  of  the  NYSE's  concerns  regarding  market 
impact,  we  belie>-e  that  structures  ars  in  place  to 
monitor  the  FLEX  market  and  that  the  CBOE  and 
NYSE  will  consider  appropriate  rhanges  if 
necessary. 

"  See  FLEX  Options  Approval  Order  tupm  note 

7. 
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rotations  at  eithw  the  opening  or  closing 
of  trading,  bi  addition,  the  individually- 
tailored  auction  process  outlined  in  the 
FLEX  Options  Approval  Order. is  sets 
forth  in  detail  the  procedure  of 
customized  negotiation  for  those 
investors  seeking  particular  flexibility  in 
options  terms.  Accordingly,  the  CBOE 
FLEX  Options  framework  for  trading 
stock  index  options,  such  as  the  Russell 
2000,  varies  from  the  traditional 
exchange  procedure  for  trading  non- 
FLEX  stodc  index  options,  due  to  the 
special  FLEX  procedures  allowing  for 
limited  individual  negotiation  of  certain 
of  the  terms  of  the  contract  between  the 
parties. 

The  Commission  believes  that  the 
FLEX  auction  process  appears 
reasonably  designed  to  provide  the 
benefits  of  a  competitive  Exchange 
auction  environment  for  Russell  2000 
options  while  allowing  market 
participants  the  flexibility  to  negotiate 
certain  terms.  Accordingly,  the  CBOE 
has  established  procedures  for  quotes 
upon  requests  which  must  then  be  firm 
for  a  designated  period  and  which  will 
be  disseminated  through  the  Options 
Price  Reporting  Authority  ("OPRA"). 

The  Commission  further  notes  that 
FLEX  Options  based  on  the  Russell  2000 
CBit  be  constructed  with  expiration 
exercise  settlement  based  on  the  closing 
values  of  the  component  secxirities 
which  can  result  in  adverse  effects  for 
the  markets  in  those  securities.  >» 
Although  the  Commission  continues  to 
believe  that  basing  the  settlement  of 
index  products  on  opening  as  opposed 
to  closing  prices  on  Expiration  Fridays 
helps  alleviate  stock  market  volatility ,20 
these  concerns  are  reduced  in  the  case 
of  FLEX  Options  based  on  the  Russull 
2000,  since  expiration  of  these  stock 
index  options  will  not  correspond  to  the 
normal  expiration  of  stock  index 
options,  stock  index  futures,  and 
options  on  stock  index  futures.  In 
particular,  Russell  2000  FLEX  Options 
will  never  expire  on  an  "Expiration 
Friday"  or  any  other  "Expiration 
Fridays"  in  March,  June,  September, 
and  December,  thereby  diminishing  the 
impact  that  these  FLEX  Options  could 
have  on  the  imderlying  cash  market. 

Also,  as  noted  above,  the  proposal 
would  Umit  the  effect  on  securities 
markets  by  addressing  the  relationship 
between  FLEX  and  QIX  Options.  As 
proposed  by  the  CBOE,  amended  Rule 
24A.7  requires  P.M.-8ettled  Russell  2000 
FLEX  Options  to  be  aggregated  with  QIX 


»Sm  Sacuridw  Exchange  Act  RalaaM  No.  30944 
Ouly  21. 1M2).  S7  FR  33376  ("A.M.-Mttlad  SPX 
Approval  Ordar"). 

"»W. 


options  based  on  the  Russell  2000  and 
having  the  same  last  trading  day  prior 
to  expiration.  Consistent  with  these 
reqiiirements,  Russell  2000  FLEX 
Options  would  be  aggregated  with 
comparable  QIX  options  two  days  prior 
to  expiration  subject  to  the  Russell  2000 
QIX  position  limits  of  50,000  contracts 
on  the  same  side  of  the  market.>i  The 
Commission  believes  that  these  rules 
should  help  prevent  an  investor  from 
using  Russell  2000  FLEX  Options  for  the 
purpose  of  avoiding  the  position  Umits 
applicable  to  comparable  QIXs. 

The  CBOE  pursuant  to  the  existing 
FLEX  Options  position  limit  framework 
has  proposed  to  establish  position  limits 
of  200,000  contracts  on  the  same  side  of 
the  market  for  the  Russell  2000  FLEX 
Options .  The  commission  finds  that 
these  proposed  position  limits  are 
consistent  with  the  FLEX  Options 
position  limit  framework  as  set  forth  in 
the  FLEX  Options  Approval  Order.*^ 

Nevertheless,  because  the  position 
limits  for  Russell  2000  FLEX  Options 
are  much  higher  than  those  currently 
existing  for  outstanding  exchange- 
traded  Russell  2000  options  and  open 
interest  in  one  or  more  FLEX  series 
could  grow  to  significant  exposure 
levels,  the  Commission  cannot  rule  out 
the  potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  the  Russell  2000 
FLEX  Option.  The  CBOE  has  taken 
several  steps  to  address  this  concern, 
including  establishing  the  FLEX 
position  limits  framework  as  a  three- 
year  pilot  program  and  undertaking  to 
monitor  open  interest,  position  limit 
compliance  and  potential  adverse 
market  effects  carefully  and  to  report  to 
the  Commission  after  one  year's 
experience  trading  Russell  2000  FLEX 
Options.23  The  reporting  of  the  CBOE's 
experience  in  connection  with  the 
trading  of  Russell  2000  FLEX  Options 
will  be  consistent  with  the  original 
FLEX  Options  Approval  Order,  and 
include,  among  other  things: 

•  The  type  of  strategies  used  by  Russell 
2000  FLEX  Options  market  participants  and 
whether  Russell  2000  FLEX  Options  are 
being  used,  in  lieu  of  existing  standardized 
stock  index  options  on  the  Russell  2000. 

•  The  type  of  market  partici[)ants  using 
Russell  2000  FLEX  Options. 

•  The  tenns  which  are  predominantly 
being  "flexed"  by  market  participants,  i.e., 
strike  prices,  settlement  value  (A.M.  v.  P.M.), 
tenn  of  duration,  European  v.  American 
style. 

•  The  size  of  the  Russell  2000  FLEX 
position  on  average,  the  size  of  the  largest 


"  Sea,  $upm  note  13. 

K  S«a  FLEX  Options  Approval  Ordar  supra  note 
7. 


Russell  2000  FLEX  positions  on  any  given 
day  and  the  size  of  the  largest  Runell  2000 
FLEX  position  held  by  any  single  customer/ 
member. 

•  The  relationship  between  strike  {nices 
and  current  index  value. 

•  Whether  there  is  significant  interest  in 
long-term  expirations  greater  than  nine 
months. 

•  Any  effect  Russell  2000  FLEX  positions 
have  had  on  the  underlying  cash  market, 
including  an  analysis  of  Russell  2000  FLEX 
positions  and  their  market  impact  on  days 
NYSE's  Rule  80A  is  invoked. 

In  addition,  the  Commission  expects 
and  the  CBOE  has  agreed  to  monitor  the 
actual  effect  of  Russell  2000  FLEX 
Options  once  trading  commences  and 
take  prompt  action  (including  timely 
communication  with  marketplace  self- 
regulatory  organizations  responsible  for 
oversight  of  trading  in  component 
stocks)  should  any  unanticipated 
adverse  maricet  efliBCts  develop. 

Lastly,  based  on  representations  from 
the  CBOE,  the  Commission  believes  that 
the  CBOE  and  OPRA  will  have  adequate 
systems  processing  capacity  to 
accommodate  the  additional  options 
Hsted  in  connection  with  Russell  2000 
FLEX  Options.  Specifically,  the 
Exchange  represents  that  "CBOE  and 
OPRA  have  the  necessary  systems 
capacity  to  support  the  new  series 
which  could  result  from  introduction  of 
Russell  FLEX*  *  'options."" 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  such 
amendment  will  help  to  benefit  the 
Russell  2000  FLEX  Options  market  and 
market  participants  employing  these 
options  while  at  the  same  time  reducing 
the  possible  exposure  to  the  market 
frt>m  these  larger  positions.'s  In 
addition,  the  higher  limits  were 
published  for  comment  and  no 
comments  were  received  rendering 
acceleration  of  the  amendment 
reasonable.  The  Commission 
accordingly  believes  that  granting 
accelerated  approval  of  the  amendment 
to  reduce  position  limits  is  appropriate 
and  consistent  with  Section  6  of  the  Act 


UMI 


MM. 


**  Sea  Laltar  from  Ouriaa ).  Hanry,  President  and 
□lief  Operating  Ofiicar,  C80E.  to  Jeftey  Bunu, 
Attorney.  Branch  of  Options  Ragulation,  Division  of 
Market  Regulation.  SEC.  dalad  |une  28. 1993. 
incorporating  a  nMnotandum  from  loaeph  P. 
Corrigan.  Executive  Director.  OPRA.  to  Bill  Barclay, 
CBOE,  dated  June  28. 1993. 

zsin  the  original  Russell  2000  FLEX  Option  rule 
filing,  the  CBOE  proposed  position  and  exafcise 
limits  of  400,000  contracts.  The  Conunisaion 
believes  that  a  position  limit  raquiramant  of 
200,000  contracts  on  the  same  side  of  the  market 
for  FLEX  Options  on  the  Russell  2000  is  consistent 
with  the  FLEX  Options  Approval  Order. 
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TV.  SoUdtatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  NO.  SR-CBOE-93- 
16  and  should  be  submitted  by  August 
26. 1993. 

V.  Qmclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  sections  6 
and  llA  of  the  Act,  in  particular.  In 
addition,  the  Commission  also  finds 
pursuant  to  Rule  9b-l  under  the  Act, 
that  FLEX  Options  based  on  the  Russell 
2000  are  standardized  options  for 
purposes  of  the  options  disclosure 
framework  established  under  Rule  9b-l 
oftheAct.M 

It  Is  Therefore  Ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-CBOE-93- 


»•  As  part  of  the  original  approval  process  of  the 
FLEX  Options  framework.,  the  Commission 
delegateid  to  the  Director  of  the  Division  of  Market 
Regulation  the  authority  to  authorize  the  issuance 
of  orders  designating  securities  as  standardized 
options  pursuant  to  Rule  9b-l  (a)(4)  under  the  Act. 
See  Securities  Exchange  Act  Release  No.  31911 
(February  23, 1993).  58  FR  11792.  On  May  4, 1993, 
Chairman  Breeden  pursuant  to  Public  Law  87-592, 
76  Stat.  394  (15  U.S.C  78d-l,  78d-2).  and  Article 
30-3  of  the  Commission's  Statement  of 
Organization:  Conduct  and  Ethics;  and  Information 
and  Requests  (17  CFR  200.30-3),  designated  that 
persons  serving  in  the  position  of  Deputy  Director, 
Associate  Director,  and  Assistant  Director,  in  the 
Division  of  Market  Regulation,  be  authorized  to 
issue  orders  designating  securities  as  "standardized 
options"  pursuant  to  Rule  9b-l  (a)(4).  Accordingly, 
this  subdelegation  provides  the  necessary  authority 
for  Russell  2000  FLEX  Options  to  be  designated  as 
"standardized  options"  by  the  Division  of  Market 
Regulation.  See  Designation  of  Personnel  to  Perform 
Delegated  Functions  in  the  Division  of  Market 
Regulation,  dated  May  4. 1993. 

2'  15  U.S.C  78l(bK2)  (1962). 


16).  including  Amendment  No.  1  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.!* 

(FR  Doc.  03-18656  Filed  8-4-83;  8:45  am) 
■LUNG  cooc  wie-oi-ii 

[nalaaii  Na  34-32693;  Hie  No.  8R-CB0E- 
93-15] 

S«N-Regulatory  Organization*; 
Chicago  Board  Optlona  Exchanga  Inc.; 
Ordar  Approving  Propoaad  Rula 
Changa  Ralating  to  th*  Uating  and 
Trading  of  Quartarly  Indax  Expiration 
OpUona  Baaad  on  tha  Ruaaall  2000 
Stock  Indax 

July  29. 1993. 

On  March  9, 1993,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereunder,!  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  the  Russell  2000 
Stock  Index  ("Russell  2000"  or  "hidex") 
that  will  expire  on  the  first  business  day 
of  the  month  following  the  end  of  each 
calendar  quarter  ("Quarterly  Index 
Expirations"  or  "QIXs").3  Currently, 
Russell  2000  options  traded  on  the 
Exchange  expire  on  the  Saturday 
immediately  following  the  third  Friday 
of  the  expiration  month.*  The  CBOE 
intends  to  trade  Russell  2000  QIXs  in 
addition  to  the  existing  Russell  2000 
options  expiring  at  the  middle  of  the 
month. 

-   Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
April  29, 1993.9  No  comments  were 


M 17  CFR  200.3O-3(aXl2)  (1993). 

'15U.S.C.  78s(b)(l)(1992). 

a  17  CFR  240.19b-4  (1993). 

1  The  Russell  2000  is  a  broad-based, 
capitalization-weighted  index  of  domestic  equity 
securities  traded  on  the  New  York  Slock  Exchange, 
Inc.  ("NYSE"),  American  Stock  Exchange,  Inc. 
("Amex"),  and  the  National  Association  of 
Securities  Dealer's  ("NASD")  Automated  Quotation 
System  ("NASDAQ").  The  Index  was  developed  by 
Frank  Russell  and  is  composed  of  the  bottom  2.000 
of  the  3.000  largest  U.S.  equity  securities  in  terms 
of  domestic  market  capitalization,  and  is  designed 
to  track  the  performance  of  the  domestic  small  to 
mid-sized  capitalization  market. 

«The  Commission  today  is  concurrently 
approving  the  OBOE'S  proposal  to  list  and  trade 
Flexible  Exchange  Options  ("FLEX  Options")  based 
on  the  Russell  2000.  See  Securities  Exchange  Act 
Release  No.  32694  (July  29, 1993)  ("Russell  2000 
FLEX  Options  Approval  Order")  FLEX  Options 
allow  market  participants  the  ability  to  name 
certain  terms  of  the  option  contract  including  the 
expiration  date  and  valuation  method  at  settlement. 

■See  Securities  Exchange  Act  Release  No.  32198 
(April  23. 1993),  58  FR  26013. 


received  on  the  proposed  rule  change. 
This  order  approves  the  profKMal. 

The  Exchange  proposes  to  include  the 
Russell  2000  in  CBOE  Rule  24.9  in  order 
to  provide  for  the  listing  of  up  to  eight 
near-term  quarterly  expirations  for 
trading  on  Russell  2000  options.  The 
CBOE  would  be  permitted  at  any  one 
time  to  have  up  to  eight  Russell  2000 
option  open  for  trading  with  expiration 
dates  on  the  first  business  day  of  the 
month  following  the  end  of  a  calendar 
quarter."  Accordingly,  Russell  2000 
QIXs  will  have  expirations 
approximately  two  weeks  apart  from 
existing  Russell  2000  option  expirations 
in  the  quarterly  month  expiration. 

The  proposed  QIX  options  will  trade 
simultaneously  with,  not  independent 
of,  currently  listed  and  traded  Russell 
2000  options.  The  proposed  QIX  options 
will  be  subject  to  the  same  rules  that 
presently  govern  the  trading  of  existing 
Russell  2000  options  contracts, 
including  sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  Contract  terms  for  the  QIX 
options  will  be  similar  to  the 
corresponding  Russell  2000  options  that 
presently  trade  on  the  Exchange  with 
one  exception.  For  example,  Russell 
2000  QIXs  will  have  European-style 
exercise,'  with  the  daily  exercise 
settlement  value  based  on  the  index 
value  derived  from  the  closing  prices  of 
component  stocks."  In  addition,  the 
multiplier  for  Russell  2000  QIXs  may  be 
set  at  500  rather  than  the  customary 
100.« 


•Presently,  regular  (non-FLEX  and  doo-QD() 
options  traded  at  the  CBOE  expire  on  the  Saturday 
following  the  third  Friday  of  the  expiration  month. 
The  CBOE  trades  index  options  with  expiratioos  of 
up  to  one  year  in  letigth  that  expire  at  three  month 
intervals.  The  Exchange  allows  for  up  to  six 
expiration  months  with  none  farther  out  than 
twelve  months.  In  addition,  the  CBOE  also  trades 
long-term  index  options  that  may  expire  three  years 
from  listing  named  "LEAPS."  The  CBOE  is  not  now 
proposing  to  list  or  trade  QIX  options  with  more 
than  twelve  months  to  expiration.  Any  such 
proposal  would  be  Bled  with  the  Commiuioo  for 
review  under  section  19(b)  of  the  Act 

'  A  European-style  option  is  one  that  may  be 
exercised  only  during  a  specified  period  prior  to  the 
expiration  of  the  option. 

■  Regular  options  on  the  Russell  2000  are  settled 
based  on  the  opening  prices  of  the  component 
securities. 

•  The  Exchange  believes  that  increased  contract 
size  may  be  jusUned  due  to  the  larger  portfolios 
now  being  managed  by  institutional  investors.  Tha 
CBOE's  rules  provide  that  position  limits  will  Iw 
accordingly  adjusted  if  the  multiplier  is  SOO  rather 
than  100.  Initially,  the  Exchange  intends  to  use  only 
the  100  multiplier.  The  CBOE  has  stated  that  the 
Commission  will  be  notified,  and  appropriate 
procedures  or  rule  amendments  filed  and  approved 
prior  to  trading  options  based  on  a  500  multiplier. 
Accordingly,  the  Commission  must  specifically 
approve  the  use  of  a  multiplier  other  than  100.  See 
letter  from  )oanne  MofFic-Silver,  Associate  General 
Counsel  k  Chief  Enforcement  Attorney,  CBOE,  to 
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With  raouti  to  podtion  «nd  «xerdM 
limito.»  th«  CBC^  k  proposing  to 
aoMDd  Rals  24.4  to  provids  thst  Russell 
2000  QDCs  will  bs  subject  to  the  50^)00 
contnct  Unit  currently  specified  for 
Russell  2000  index  options,  but  without 
the  30.000  contract  Ibnit  or  "telescoping 
requiraBoent"  hx  the  smes  with  the 
nearest  expiration  date  applicable  for 
regular  Russell  2000  options.  For  the 
purpose  of  this  test,  regular  Russell  2000 
options  vrould  be  aggregated  with  the 
Russell  2000  QDCs.  however,  in  the  case 
of  regular  Russell  2000  options,  the 
30,000  contract  telescoping  requirement 
continues  to  apply.  In  addition,  the 
number  of  contracts  in  any  QIX  position 
having  a  multiplier  of  SOO^i  must  be 
treated  as  equal  to  five  times  the  actual 
numbw  of  contracts  in  the  position  for 
the  purposss  of  position  and  exercise 
limits. 

The  Commission  finds  that  the 
proposed  rule  change  is  omsistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
spplicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(bH5).i>  In 
particular,  the  Commission  believes  that 
the  proposed  rule  changs  is  designed  to 
provide  investors  with  a  tailored 
quarterly  portfolio  hedge  that  may  be 
more  suitable  to  their  investment  needs. 
Specifically,  by  providing  investors 
with  the  ability  to  use  Russell  200C  QIX 
options  that  settle  besed  on  the  value  of 
component  stocks  on  the  last  busiitess 
day  of  the  calendar  quarter,  the  (Jf  OE 
proposal  will  allow  investors  incr-jesed 
flexibihty  to  tailor  their  portfolio 
positions  to  satisfy  their  investmett 
objectives.  For  instance,  accordinf:  to 
the  CBOE.  the  performance  of  por  folio 
managers  and  institutional  investc  rs  is 
judged  on  s  quarterly  basis.*'  Theiefore 
in  the  past,  these  investors  have  been 
forced  to  pursue  "qtiarterly  hedges"  in 
the  ovw^tlie^ounter  ("OTC")  market 
employing  forwards,  options,  and/ or 
swaps.  Accordingly,  the  Commission 


UMI 


Sbaoa  Lawaoa.  AMkttni  DiMctor,  Dtvi<k»  of 
MtfkM.  Rasnlattoo.  SEC.  dated  July  22,  1993. 

'•Poaitiaa  UmiH  tn  Iha  ■"^"'"■'  niunbar  of 
option  oootiacto  pannitlad  on  IIm  ma*  (id*  o{  iha 
narkat  with  laapact  to  a  tingle  underlying  intaraai 
that  taaj  ba  bald  or  writtan  by  a  aiagla  iavasioi  or 
group  of  iDvaatOfS  acting  in  conowL  Exatcita  Ikniu 
■ra  the  iMnrimum  nunbar  of  optian  coatiacta  oo  tha 
tame  uadvlyiag  intaraal  that  a  tiagia  invaetor  or 
group  of  invaaton  acting  in  ooaeart  aay  axarciaa 
during  any  five  axuacuUTa  bwiinaai  dayt. 

' '  Saa  note  S.  jupra.  dianiaiing  Conun»i*ion 
approval  prior  to  taplatantatioo  of  a  multiplier 
bigbar  than  100. 

11  IS  vsc  rafbxs)  (i9oa2). 

iiln  addition,  many  invaatmant  atoatagiaa 
empioyao  by  tnaaa  portnoo  managava  canwaigw  at 
tbecatandar  nMtar.  Hanca.  ttadajoaal  ( 
type  aspinttoBa  provide  a  iaaa  than  pvtbct  I 
fa*  maay  instltutioo*. 


believes  the  CBOE  proposal  is  a 
reasonable  response  by  the  Exciiange  to 
meet  the  demands  of  sophisticated 
portfolio  managers  and  other 
institutional  investors  who  are 
increasingly  using  the  OTC  market  in 
order  to  satisfy  their  hedging  needs,  and 
will  thereby  promote  competition 
among  these  markets. 

In  addition,  the  Commission  believes 
that  the  CBOE  proposal  will  help 
promote  the  maintenance  of  a  fair  and 
orderly  market  because  the  purpose  of 
the  proptosal  is  to  extend  the  beiaefits  of 
a  listed,  exchange  market  in  Russell 
2000  options  to  quarterly  calendar 
expirations.  The  attributes  of  the 
Exchange's  Russell  2000  options  market 
versus  an  OTC  market  include,  but  are 
not  Umited  to,  a  centralized  market 
center,  an  auction  market  with  posted 
market  quotations  and  transaction 
reporting,  standardized  contract 
specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  Options 
Clearing  Corporation  ("OCC  ")  for  all 
contracts  traded  on  the  Exchanee.i4 

The  Commission  also  notes  that  the 
Exchange's  existing  rules  applicable  to 
stock  index  options,  including  among 
others,  strike  price  interval,  bid/ask 
differential,  price  continuity,  and  sales 
practice  rules  and  position  and  exercise 
limits  will  apply  to  QIX  options.  In 
particular,  Russell  2000  QIXs  will  be 
subject  to  a  50.000  contract  limit  imder 
Rule  24.4(d}  without  a  telescoping 
provision,  and  will  be  ^gregated  with 
regular  Russell  2000  contracts.  <' 
Accordingly,  all  non-FLEX  Russell  2000 
options  contract  positions  are  limited  in 
total  to  a  50,000  position  limit. ib 

The  Commission  notes  that  Russell 
2000  QIXs  will  be  treated  Uke  regular 


>4  See  Securities  Exchange  Act  Releaae  No.  31898 
(February  22. 1993).  58  ¥R  11878. 

>*R«<guiar  Ruisell  2000  optioiu  will  continue  to 
be  subject  to  limits  of  50,000  contracts  with  a 
telescoping  requirement  in  the  near  term  series.  In 
the  aggregate,  all  Rua««il  2000  contracts,  excluding 
FLEX  Optioaa,  «•  liBiied  to  the  position  limits  at 
SOXno  cootnela  aataUished  for  thi«  particular 
contract 

>*See  note  19,  infra,  discussing  aggregation 
requiramants  for  FLEX  Options  and  QIXs  on  the 
Riuseil  2000  expiring  on  the  same  trading  day. 
Russell  2000  QDCs  will  also  be  entitled  to  the  badge 
exemption  from  position  limits  under  Interpretation 
.01  of  CBOE  Rule  24  4.  This  badge  exemption 
allows  public  customers  to  apply  fur  a  "hedge 
exemption"  from  established  position  limits  for 
broad-basml  index  options  if  those  customers  hold 
preapproved  portfolios  of  long  posibons  in  common 
stocks.  In  addition,  this  hedge  exemption  is  also 
available  to  public  customers  with  accounts  having 
short  stock  positions  tvho  seek  to  offset  economic 
risk  by  buying  calls  or  selling  puts  on  a  broad-based 
stock  index.  The  maximum  size  of  sn  exempted 
position,  however,  cannot  exceed  the  unhedged 
vaine  of  the  qualified  stock  portfolio,  and  no 
ax—iiHait  positions  can  exceed  75.000  contracts. 
rdlaas  of  the  size  cf  tiM  stock  portfolio. 


Russell  2000  (wtions  except  for 
expiration  settlement  which  will  be 
based  on  the  closing  values  of  the 
component  securities.i''  Although  the 
Commission  continues  to  believe  that 
basing  the  settlement  of  index  products 
on  opening,  as  opposed  to  closing  prices 
on  Expiration  Fridays  helps  alleviate 
stock  market  volatility.is  these  concerns 
are  reduced  in  the  case  of  Russell  2000 
QDCs,  since  expiration  of  these  stock 
index  options  will  not  correspond  with 
the  normal  expiration  of  stock  index 
options,  stock  intiex  futures,  and 
options  on  stodc  index  futures.  In 
particular,  Russell  2000  C^Xs  will  never 
expire  on  en  "Expiration  Friday"  or  any 
other  "Expiration  Fridays"  in  March, 
June,  September,  and  December,  thereby 
diminishing  the  impact  that  Russell 
2000  QDCs  could  have  on  the  market. 
Accordingly,  the  Commission  believes 
that  Russell  2000  QIXs  options  will  not 
compromise  the  protection  of  investors 
or  have  an  adverse  maricet  effect.i*  Of 
course,  the  Commission  expects  the 
CBOE  to  monitor  the  actual  effect  of 
Russell  2000  QIXs  once  trading 
commences  and  take  prompt  action 
(including  timely  commimication  with 
marketplace  self-regulatory 
organizations  responsible  for  oversight 
of  trading  in  component  stocks)  should 
any  unanticipated  adverse  market 
effects  develop. 

Lastly,  besed  on  representations  from 
the  CBOE,  the  Commission  believes  that 
the  CBCffi  and  the  Options  Price 
Reporting  Authority  ("OPRA")  will 
have  adequate  systems  processing 
capacity  to  accommodate  the  additional 
options  listed  in  connection  with  QIX 
options.  Specifically,  the  Exchange 
represents  that  "CBOE  and  OPRA  have 
the  necessary  systems  capacity  to 
support  the  new  series  which  could 
result  from  introduction  of  Russell 
•  •  'QIX  options."  20 


irThe  Cksnmisslon  in  October  1992  approved  tha 
CBOE's  proposal  to  trade  tegulv  RussaU  2000 
options  with  expiration  settlement  basad  on  Iha 
opening  prices  of  the  component  securitiaa.  Saa 
SecunUes  Exchange  Act  Ralaase  No.  31382  (October 
30, 1992),  97  FR  92802. 

»Sae  Securltias  Exchange  Act  Rdaaaa  Na  30944 
Quly  21, 1992),  S7  FR  33376. 

I*  As  described  in  nota  4,  supra,  concnrraot  with 
approval  of  Russell  2000  C^Xs,  tha  Cnwmisiion  ia 
approving  a  CBOE  proposal  to  trade  FLEX  Options 
on  tha  Rusaoll  2000  Index.  As  described  in  mora 
detail  in  the  Huiitil  2000  FLEX  Cations  Approval 
Order,  positions  in  FLEX  Options  and  comparabia 
QIX  options  m.ist  ba  aggregated  at  tba  dose  of 
business  two  days  prior  to  tba  last  trading  day  of 
tha  calendar  quartai  tub^  to  tba  lowar  SttiaeU 
2000  QIX  posuioQ  liiBiU.Tha  polantial  mariat 
impact  of  ^is  should  minimi  re  the  larger  poaiboa 
limiU  applicable  to  FLEX  Op'ions. 

M>See  Letter  bom  Charles  j.  Heorr.  PraaidsBt  and 
Chief  Operating  Officer,  CBOE.  to  lefiny  Buna. 
Attorney,  Branch  of  Options  Regulation.  Division  of 
Market  Regulation,  SEC  dated  jnne  28, 1993, 
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It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.si  that  the 
proposed  rule  change  (SR-CBOE-93- 
15)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.22 

Margarat  H.  McFarUnd. 

Deputy  Secntaiy. 

(FR  Doa  93-18657  Filed  8-4-93;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Changes  by 
the  New  York  Stock  Exchange,  Inc.; 
Relating  to  GlotMl 
Telecommunications  Market  Index 
Target-Term  Securities 

July  29, 1993. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  July  19, 1993,  the 
New  York  Stock  Exchange,  Inc. 
('NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Comniission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  NYSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  C^anization's 
Statement  of  the  Terms  (tf  Substance  of 
the  Propoaad  Rule  Change 

The  Exchange  proposes  to  list  for 
trading  Market  Index  Target-Term 
Securities  ("MTTTS"),!  the  return  of 
which  is  based  upon  a  global  portfolio 
of  securities  of  telecommunications 
companies  ("Global 
Telecommimications  Portfolio"), 
hiitially,  the  Global 
Teleconununications  Portfolio  will 
contain  the  securities  of  22 
telecommunications  companies, 
representing  14  countries  from  aroimd 
the  world  (Attached  in  Appendix  A  is 
a  list  of  the  portfolio  seciuities,  the 
issuing  companies,  and  the  cotmtries  in 
which  they  are  organized). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE,  and  at  the 
Commission. 


incorporating  a  mamorandum  from  Joieph  P. 
Corrigan,  Executive  Director,  OPRA,  to  BUI  Barclay, 
CBOE,  dated  June  2S,  1993. 

ai  IS  U.S.C  78a(b)(2)  (1982). 

» 17  CFR  200.30-3(aXl2)  (1993). 

1  Market  Index  Target-Tann  Security  or  MITTS  i< 
a  regiatared  aarvice  mark  of  Merrill  Lynch  a  Co., 
Inc. 


n.  Self-Regulatory  Oi^ganisatioo't 
Statement  of  the  Pnipoee  of,  and 
SUtutory  Basis  for.  the  Pnqpoaed  Rule 
Qianae 

In  its  filins  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Pursuant  to  the  Usting  criteria  set 
forth  in  Section  703.19  of  the  NYSE's 
Listed  Company  Manual,  the  Exchange 
intends  to  Ust  and  trade  MITTS.  MITTS 
are  securities  that  entitle  the  holder  to 
receive  at  mattirity  from  the  issuer  a 
minimum  portion  of  the  principal 
amoimt  plus  an  amoimt  bascKl  upon  the 
change  in  the  market  value  of  a  stock 
index  or  portfolio.  The  Exchange  is 
submitting  the  proposed  rule  change 
specifically  to  enable  the  NYSE  to  Ust 
for  trading  MUTS  on  the  Global 
Telecommunications  PortfoUo  ("Global 
Telecommunications  MITTS")  issued  by 
Merrill  Lynch  &  Co.,  Inc  ("Merrill 
Lynch"). 

Global  Telecommunications  MITTS 
will  allow  investors  to  combine 
protection  of  a  portion  of  the  principal 
amoimt  of  the  MITTS  with  additional 
pa3rments  based  upon  the  performance 
of  a  portfoUo  of  securities  representing 
the  global  telecommimications  industry. 
The  first  issue  of  Global 
Telecommimications  MITTS  will 
provide  90  percent  principal  protection. 

(a)  The  Security.  Global 
Telecommunications  MITTS  will  be 
denominated  in  U.S.  dollars  and  will 
entiUe  the  owner  at  maturity'  to  receive 
an  amount  based  upon  the  percentage 
change  in  the  value  of  the  Global 
Telecommunications  PortfoUo  from  the 
Date  of  issuance  to  the  "final  calculation 
period,"  subject  to  a  minimum 
repayment  amount.  The  "final 
calculation  period"  is  a  specified 
number  of  days  prior  to  the  maturity 
date.3  The  average  value  of  the  Global 


Telecommunications  PortfoUo  during 
the  final  calculation  period  wiU  be  used 
in  calculating  the  amount  holder  will 
receive  upon  matiuity.« 

If  the  market  value  of  the  PortfoUo  has 
declined,  the  holder  wiU  receive  not 
less  than  a  specified  percentage  of  the 
principal  amount  of  die  security.  For 
example,  if  the  market  value  of  the 
portfolio  used  to  calculate  the  amount 
payable  at  maturity  has  declined  more 
than  ten  percent,  the  holders  of  the  first 
iMueof  Global  Telecommunications 
MITTS  wiU  receive  90  percent  of  the 
principal  amount  of  the  securities.  The 
payment  in  addition  to  the  minimum 
principal  amount  at  maturity  is  based 
on  changes  in  the  value  of  the  portfoUo, 
but  does  not  reflect  the  payment  of 
dividends  on  the  securities  that 
comprise  the  portfoUo. 

Like  other  MITTS  Usted  on  the  NYSE. 
Global  Telecommunications  MITTS  may 
not  be  redeemed  prior  to  maturity  and 
are  not  callable  by  the  issuer.  Holders  of 
MITTS  will  be  able  to  cash-out  of  their 
investment  by  selling  the  security  on  the 
Exchange.  The  Exchange  anticipates 
that  the  trading  value  of  the  security  in 
this  secondary  trading  mariLet  will 
depend  in  large  part  on  the  value  of  the 
Global  Securities  Telecommunications 
PortfoUo  and  also  on  such  other  factors 
as  the  level  of  interest  rates,  the 
volatiUty  of  the  value  of  the  Global 
Telecommunications  PortfoUo,  the  time 
remaining  to  maturity,  dividend  rates, 
and  the  credit  worthiness  of  the  issuer. 

The  Exchange  wiU  only  Ust  for 
trading  Global  Telecommimications 
MITTS  issues  that  have  at  least  one 
milUon  outstanding  securities,  at  least 
400  shareholders,  a  minimum  Ufe  of  one 
year,  at  least  a  $4  milUon  maricet  value, 
and  that  otherwise  comply  with  the 
NYSE's  initial  Usting  criteria.  In 
addition,  the  Exchange  will  monitor 
each  issue  to  verify  that  it  compUes  with 
the  exchange's  continued  Usting 
criteria.^ 

Merrill  Lynch  will  deposit  registered 
global  securities  representing  Global 
Telecommunications  MITTS  with  its 
depository.  The  Depository  Trust 
Company  ("DTC"),  so  as  to  permit  book- 
entry  settlement  of  transactions  by 
participants  in  DTC 


a  The  maturity  data  for  Global 
Tdacooununications  MITTS  ia  five  yean  from 
iasuance. 

*  In  particular,  the  final  calculation  period  lor 
Global  Telecooununications  MITTS  will  conaiat  of 
die  SO  buaiaeaa  daya  prior  to  maturity  of  the 


aecurity.  Within  this  time  period,  Merrill  Lynch 
will  lua  for  calculation  purpoaea,  tiie  Brat  30 
buainaM  days  that  occur  without  a  market 
diaruption  event. 

*Tbe  doaing  value  for  the  (3obal 
TelecoBfununicationa  Portfolio  %rill  lia  datarmlned 
l>y  en  alBliale  of  Merrill  Lynch,  and  will  equal  tte 
aum  of  the  producti  of  the  average  market  price  end 
the  applicable  multiplier  for  aech  portfoUo  aecurity 
over  the  final  calculation  period. 

■  See  NYSE  Liated  Company  Manual  Section 
703.19. 
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(b)  The  PortfoUo.  The  ClobaJ 
Tslflcomniunicatioiu  Portfolio  consists 
of  sacuritiM  of  22  tslacomxnunications 
companies  that  have  significantly 
different  levels  of  market  capitalization 
(from  a  high  of  $82  billioa  to  a  low  of 
$1.8  billion).  The  seciuities  include  the 
Exchange-listed  common  stock  of  seven 
U.S.  telecommunications  companies, 
the  common  stock  of  three  foreign 
issuers  (which  stock  is  listed  or  trading 
on.  or  traded  over  the  facilities  of,  U.S. 
securities  markets},  and  the  Arnerican 
and/or  global  depositary  receipts  of  12 
additional  foreign  issuers.        | 

At  the  outset,  each  of  the  securities  in 
the  Global  Telecommunications 
Portfolio  shall  have  equal 
representation.  That  is,  each  security 
included  in  the  portfolio  shall  be 
assigned  a  multiplier  on  the  date  of 
issuance  such  that  the  security 
represents  an  equal  percentage  of  the 
value  of  the  entire  portfolio  or.  the  date 
of  issuance.  The  multiplier  indicates  the 
number  of  shares  (or  fraction  of  one 
share)  of  a  security  included  in  the 
calculation  of  the  portfolio.  Thus,  each 
of  the  22  companies  shall  represent 
4.545  percent  of  the  total  portfolio  at  the 
time  oif  issuance.  If  a  security  is  subject 
to  a  stock  split,  stock  divided  or  similar 
adjustment,  the  multiplier  assigned  to 
the  security  will  be  adjusted 
accordingly. 

If  a  security  is  no  longer  outstanding 
prior  to  the  maturity  of  the  Global 
Telecommunications  MITTS,  whether 
for  reason  of  a  merger,  acquisition  or 
similar  type  of  corporate  control 
transaction.  Merrill  L>-nch  shall  assign 
to  that  security  a  value  equal  to  the 
security's  final  value  for  the  purpose  of 
calculating  portfolio  values.  For 
example,  if  a  company  included  in  the 
po.'ifolio  is  acquired  by  another 
con;pany,  Merrill  Lynch  srall  thereafter 
assign  a  value  to  the  shares  of  the 
acquired  company's  securities  equal  to 
the  value  per  share  at  which  tlie 
acquisition  takes  place  In  the  case  of  a 
security  that  nc  longer  exists  due  to 
bankruptcy,  Merrill  Lynch  will  assign  a 
value  of  zero  for  the  purposes  of 
calculating  portfolio  values. 


A  Merrill  Lynch  affiliate  will  at  • 
minimum  calculate  the  value  of  the 
Global  Telecommunications  Portfolio  on 
a  daily  basis  and  make  those  values 
available  to  investors.  For  any  security 
that  is  not  listed  on  a  U.S.  securities 
exchange,  the  calculation  would  not 
include  quotations  made  by  or  through 
Meirill  Lynch  or  its  affiliates.* 

The  Issuer.  The  Exchange  has 
determined  that  the  issuer  of  the  Global 
Telecommunications  MITTS.  Merrill 
Lynch,  meets  the  listing  criteria  set  forth 
in  section  703.19  of  the  Exchange's 
Listed  Company  Manual.  It  is  a  member 
of  the  Exchange  in  good  standing  with 
sufficient  assets  to  justify  the  issuance 
of  MITTS  offerings  of  the  size 
contemplated  by  the  proposed  rule 
change. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principle  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  '$ 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
eppropriate  in  furtherance  of  the 
purpose  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  the 
proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 


m.  Date  oTEAdivMMM  oftha 
Propoaed  Rule  fTiange  aad  Tiauag  fior 
Conuniaaiiwi  Action 

Within  35  days  of  the  data  of 
publication  of  this  notice  in  the  Fadaral 
Regialer  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Comrnission 
will: 

(a)  By  order  approved  such  proposed  rule 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  tiie  proposed  nJe  change  should  be 
disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  %vith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NY^.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  August  26, 1993. 

For  the  Commisttan.  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

AppandixA 


•As  of  My  6.  IMS.  Ta 
S.A.  md  TaMooica  da  ArpUioa  wara  tiM  only  two 

— ^ -•frr  rir  firtrtl  ffn  a  U  f  mnritiaii  anrhaen 
ofqwoted  tl>ro>n(h  ihaNaliaaal  Aiaociatiaoof 
Soconries  Dmlnrs,  inc  ("KASO  '}  A-jUinaird 
QuoUtioo  ("NASDAQ")  tyitaai.  Talarmimicoaa 


Bras«leirai  S  A.  it  an  Amancan  Depoaitory  Racaipl 
( "ADR")  traded  over-lh*<ountar  ("OTC")  through 
the  NASO'f  bullatin  boaid.  whil*  Talcfonica  da 
Argaotina  is  traded  both  OTC  and  on  tho  London 
Stock  Exchaota  ("LSE").  Accordingiy.  Marrill 
Lynch,  ior  ptiiposad  ot  caJculatiii(  the  Globai 


Telacommunications  PortfoBo.  would  i 
quolalions  for  thoM  sacuritiw  mada  by  or  through 
Marrill  Lynch  or  any  of  it*  affiliatas. 
'  17  CFR  200.30-3(a)(1 2K1M2). 
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Global  TELECOMMUNtCATiON  Portfolk) 


Typeof  Mcmty 

ADR* „ „ 

Common  Stock „.. 

Common  Stock „ 

Common  Stock 

ADR 

ADR  

Common  Stock 

AOR  .- 

ADR „ 

Common  Stock 

Common  Stock 

Common  Stock _ 

Common  Stock „ 

Common  Stock 

Common  Stock 

Common  Stock 

AOR  

ADR 

GDR** 

ADR  

AOR  

ADR 


Country 


Alcatel  AiaNhom  Compagnie  Generate  (TEiectncite 

American  Tataphona  A  Telegraph  Company 

Bel  Aianiic  Corporation „ 

BeASoulh  Corporation „ 

British  TeleoommuntealkxM  pk: 

Compania  da  Teiefonoe  de  ChOe,  SA  

GTE  CorporaMon  

I^ong  Kong  TeleooiTvnunicaSorts,  Ltd  ...» _ 

L.M.  Ertcaaon  Tataphone  Copany » 

^4e«4)rMge  Network  Coipofalion ^ 

NYNEX  Corporation  „. 

PacHte  Teleeia  Group  _ _ 

Ptiilippine  Long  Distance  Telephone  Company 

Rogers  Cartel  MokM  Communkations 

Southwestern  Ban  Corporatkm  

TacfiranLtd „ „ 

Tslecom  Corporaflon  o(  New  Zealand  ymNad 

TelecommunJcoes  Braseieiras  S.A 

Teiefontea  de  Argentina  .♦. 

Telefc)f«ca  de  Espania 

Teiefonoe  de  Mexico.  SA  de  C.V 

Vodaphone  Group  pic 


France. 

United  States. 

UnitMl  Stalea. 

United  States. 

United  Kingdom. 

ChNe 

UnNed  States. 

Hong  Kong. 

Sweden. 

Canada. 

United  States. 

United  Stalsa. 

Philipplnea. 

Cartada. 

United  States. 

Israel. 

New  Zealand. 

Brazl. 

Argentina 

Spain. 

Mexco. 

United  Kingdom. 


|FR  Dtx:.  93-18655  Filed  B-4-93:  8:45  am) 
BILUNO  COOE  Mte-et-M 


No.  34-32695;  FUe  No.  SR-PHLX- 


currency  options  trading  floors.^  A 


(Rel 
91-21) 


Self-ReguMory  OrganlzatkNis; 
Philadelphia  Stock  Exchange  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the 
ResponattilHtiee  for  ttie  Executione  of 
Missed  Orders 

fuly  29. 1993. 

On  May  6. 1991.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange ")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  I  and  Rule  19b-4 
thereunder.:  a  proposed  rule  change  to 
consolidate  and  modify  the  Exchange's 
procedures  for  the  notification  of  and 
rtisponsibility  for  missed  orders  on  the 
Exchange's  equity  aiul  foreign  currency 
options  floors. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29247  (May 
29. 1991).  56  FR  26177.  No  comments 
were  received  on  the  proposed  rule 
change. 

The  Exchange  proposes  to  adopt 
Options  Floor  Procedure  Advice 
(•  OFPA")  D-1.  which  pertains  to 
procedures  for  the  notification  of  and 
responsibility  for  missed  orders  on  the 
Exchange's  equity  options  and  foreign 


<  IS  U.S.C  7Bs(bXl)  (1962). 
n?  CFR  240.19b-«  (1993). 


'On  May  28.  1991.  the  PHLX  submittal  an 
amendment  to  its  filing  thai  provided  for  the 
detetion  of  existing  Of  f'As  A-fl  (Missed  Orders  on 
the  Book).  B-13  (Responsibility  for  Mismatched  cr 
"Out"  Trades)  and  C-6  (Respoiisibihty  (or  Missed 
Orders]  since  proposed  OFPA  I>-1  would  unify  and 
codify  these  existing  Advice.  The  Exchang<<  also 
proposed  to  amend  corresponding  PHLX  Rule  1037. 
regarding  Qoor  reports  of  Exchange  options 
transactions  by  specialists.  Specifically,  Rule  1037. 
as  amended,  will  require  members  or  member 
organizations  to  give  notice  to  specialists  of 
instance*  where  the  specialist  has  failed  to  send  a 
transaction  report  with  respect  to  an  options  order 
which  the  specialist  executed  or  should  have 
executed  by  9:30  A.M.  on  the  business  day 
following  the  day  •  transaction  report  was  due.  If 
timely  notice  is  given,  the  specialist  shall  be 
responsible  (or  any  loss  sustained  until  sucli  time 
as  the  specialist  answers  the  request.  Previously, 
notice  was  required  to  be  given  by  12:00  noon  on 
the  following  business  day.  See  letter  from  William 
W.  Uchimoto.  General  Counsel.  PHLX.  to  Tliomas 
Gira.  Branch  Chief.  Division  of  Market  Regulation, 
dated  May  17. 1991.  The  PHLX  submitted  a 
coofonning  ameadmanl  to  Rule  1037  oo  Decamber 
10.  1992.  Tins  amer.dmeni  conforms  the  language 
of  Rule  1037  to  the  language  of  proposed  OFPA  D- 
1  concerning  instances  where  two  floor  officials  can 
require  that  a  specialist  be  held  responsible  for  a 
missed  order  despite  the  fact  that  the  specialist  was 
notified  of  the  missed  order  after  9:30.  See  letter 
bom  Gerald  D.  O'Connell.  Vice  President,  Market 
Surveillance.  PHLX.  to  Thomas  Gira,  Branch  Chief. 
Division  of  Market  Regulation,  SEC  dated 
OaceoibeT  10.  1992. 

The  Exchange  further  amended  its  proposal  by 
deciding  not  to  dniete  OFPA  B-10  upon  the 
adoption  of  OfTA  D-1.  In  this  amendment,  the 
PHLX  also  added  the  defmition  of  a  "floor  agent" 
as  the  "person  or  unit  in  possession  of  the  order  at 
the  time  the  order  (became)  due  an  execution"  and 
specified  how  transaction  reports  for  missed  orders 
should  be  made.  See  letter  from  Gerald  0. 
O'Connell.  Vice  President.  Market  Surveillance. 
PHLX,  to  Thomas  Cira.  Branch  Chief.  Division  of 
Market  Regulation.  SEC.  dated  April  21, 1992 
("OConnell  Letter  ").  Finally,  on  February  25,  1993. 
the  Phlx  in  a  clarifying  amendment  corrected 
languoga  to  reflect  the  antount  of  contracts  due  a 
missed  order  and  the  appropriate  reporting 


missed  order,  as  defined  in  part  (c)  of 
OFPA  D-1.  is  one  that  "becomes  due  an 
execution"  but  was  not  duly  executed. 
OFPA  D-1  would  require  notihcation  of 
missed  orders  to  the  responsible  floor 
agent  *  by  9:30  a.m.  on  the  business  day 
following  the  day  the  order  was  missed 
in  order  for  the  responsible  floor  agent 
to  be  held  responsible  for  satisfying  the 
missed  order  or  for  any  associated 
monetary  losses.' 

If  timely  notification  is  given,  the 
floor  agent  will  be  held  responsible  for 
the  remedies  in  part  (b)  of  the  proposed 
Advance.  In  particular,  if  the  missed 
order  is  discovered  during  the  trading 
day,  the  missed  order  will  be  entitledto 
an  immediate  execution  at  either  the 
order's  limit  price  or  at  the  available 
market  price,  whichever  is  better.  The 
missed  order  shall  be  afforded  such 
execution  up  to  the  amount  of  contracts 
which  traded-through  the  order  or  for  a 
minimum  often  contracts  with  respect 
to  a  quote-through.  If  notification  is 
provided  to  the  speciaUst  at  any  time 
between  the  previous  session's  close 


designations  to  be  used.  See  letter  from  Gerald  D. 
O'Connell,  Vice  ?*resident.  Markol  SurreiHanca, 
Phlx,  to  (effrey  Bums.  Branch  of  Options 
Kogulation.  Division  of  Market  Recitation.  SBC 
dated  February  25. 1993. 

Because  these  amandmects  are  technical  in 
nature  thoy  have  not  been  separately  noticed  for 
comment. 

*  Responsible  floor  agent  is  that  person  or  unit  in 
possession  of  the  ordar  at  the  tinM  tha  order 
becomes  due  an  execution. 

>ln  cattain  limited  circumstances,  UFPA  D-1  also 
provide*  tlial  the  raspoosible  floor  agent  is  liable  for 
a  missed  onMI  even  if  timaiy  notification  is  not 
made.  SpeoTically,  a  Qoor  agei-it  may  still  be  batd 
responsible  for  a  missed  oniHr  if  two  floor  oStcials 
determine  that  it  is  in  the  iAlarwt  of  maintaining 
iust  and  equitable  principle*  of  trade  to  do  so 
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and  9:30  a.ni.  on  the  following  business 
day,  the  missed  order  will  be  entitled  to 
an  immediate  execution  at  its  limit  price 
or  at  previous  day's  closing  quote, 
whichever  is  better,  and  shall  be 
afforded  such  execution,  up  to  the 
amount  of  contracts  which  traded- 
through  the  order  or  for  a  minimum  of 
ten  contracts  with  respect  to  a  quote- 
through."  Pursuant  to  OFPA  I>-1, 
transactions  effiscted  imder  the  remedial 
provisions  of  Section  (b)  must  be 
promptly  reported  for  tape 
dissemination  on  an  out-of-sequence 
basis  of  the  missed  order  is  discovered 
on  the  trading  day  in  question  or  on  a 
"as  of  basis  if  discovered  on  a 
subsequent  trading  day.' 

The  proposed  rule  change  is  a 
consolidation  of  existing  OFPAS 
regarding  missed  orders.  Existing 
OFPAs  A-«  and  C-6  correctly  set  forth 
the  responsibiUties  of  floor  brokers  and 
spedahsts  for  missed  orders.  The 
Exchange  is  proposing  to  delete  OFPAs 
A-8  and  C-6  and  replace  with  OFPA  D- 
1  in  order  to  unify  these  floor  rules 
regarding  missed  orders  into  one  Floor 
Advice  for  floor  brokers  and  i 
specialists.*  I 

The  Commission  finds  that' the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  therexmder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  therexmder.*  The 
Commission  believes  that  the  Floor 
Advice  proposed  by  the  PHLX  will 
protect  the  public  interest  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
unifying  the  rules  for  floor  brokers  and 
specialists  relating  to  the 
responsibilities  for  missed  orders.  In 
addition,  the  Commission  does  not 
believe  that  shortening  the  time 
deadline  for  the  notification  of  missed 
orders  from  12  noon  to  9:30  a.m.  will 
jeopardize  the  protection  of  investors. 
Given  the  technological  advancements 
in  market  information  systems,  that 
allow  brokers  and  investors  to  have 
greater  and  more  timely  access  to 


UMI 


•  S«e  l«tt«r  fnm  Carald  D.  O'Connell.  Vice 
PrMidoBt.  MariwI  Suryvillanc*.  Phlx.  to  leffrey 
Bums,  AttonMjr,  Division  of  Market  Regulation, 
Branch  of  Optiou  Ragulation.  SEC.  dated  February 
25. 1993.  I 

rid.  ' 

•OFPA  B-10  will  be  retained  by  the  Exchange  for 
the  purpoM  of  govoming  the  responsibility  of 
registarad  optiaaa  tndm*  (ItOTs")  for  mismatched 
or  "out"  tradaa.  Tha  Exchange  decided  to  retain  this 
OFPA  becausa  tha  raaponsibiUty  of  ROTs  for 
misaalchad  or  "out"  Iradaa  ia  significantly 
diffetani  than  a  floor  aganl's  obiigatian  in  tha 
contairt  of  a  miaiad  ortiar. 

•15U.&C78f(ig82). 


market  information,  the  Commission 
believes  it  is  not  imreasonable  for  the 
Exchange  to  insist  that  a  floor  agent 
must  be  notified  of  his  errors  in  handing 
an  order  by  the  opening  of  trading  on 
the  day  following  the  day  in  which  the 
error  was  made  in  order  for  the  floor 
agent  to  be  held  responsible  for  the 
missed  order. 

In  addition,  the  Commission  believes 
that  guaranteeing  the  execution  of  a 
missed  order  at  die  limit  price  or  better 
is  a  reasonable  and  appropriate  remedy 
for  the  floor  agent  to  incur  as  a  result  of 
the  missed  order.  In  particular,  the 
remedy  imposes  a  "cost"  on  the  floor 
agent  if  the  market  moves  in  a  direction 
favorable  to  the  customer,  irrespective 
of  the  limit  price  of  the  missed  order. 
The  Commission  believes  this  is 
reasonable  because  it  promotes  just  and 
equitable  principles  of  trade  on  the 
Exchange  floor  and  ensures  investors 
are  not  disadvantaged,  and  may  possibly 
receive  a  benefit,  from  an  error  of  the 
floor  agent  in  handling  the  order.  The 
Commission  also  notes  that,  despite  late 
notification  of  an  error,  the  OFPA 
provides  that  a  missed  order  can  still  be 
executed  at  the  correct  price  if  two  floor 
official  find  that  it  is  in  the  interest  of 
maintaining  just  and  equitable 
principles  of  trade  to  do  so. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.io  that  the 
proposed  rule  change  (SR-PHLX-91- 
21)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegater*! 
authority." 

Margaral  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  93-18654  Filed  8-4-93;  8:45  am) 
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[ReleM*  Na  35-2S861]  . 

niinga  Under  the  Public  UUIity  Holding 
Compeny  Act  of  1935  ("Act") 

July  30, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaTation(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubUc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


MIS  U.S.C  78a(bM2)  (1982). 

••  17  CFR  200.3O-3(aXl2)  (1993). 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarationCs) 
should  submit  their  views  in  writing  by 
August  23, 1993  to  the  Secretary. 
Seoirities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressCes)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  l^ 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effisctive. 

American  Electric  Power  Ounpany, 
Inc.,  et  al.  (70-7886) 

American  Electric  Power  Company, 
hic.  ("AEP").  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  AEP  Investments,  Inc.  ["AEP 
Investments"),  have  filed  a  post- 
effective  amendment  under  sections 
9(a),  10  and  12(b)  of  the  Act  to  their 
application-declaration  previously  filed 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  Rule  45  thereunder. 

By  orders  dated  December  11, 1991 
and  November  2, 1992  (HCAR  Nos. 
25424  and  25667).  AEP  Investments, 
whose  primary  purpose  is  investing  and 
participating  in  the  development  of 
demand-side  management  projects,  was 
authorized  to  purchase  up  to  $11.5 
million  of  the  securities  of  InterSource 
Technologies,  Inc.  ("InterSource"). 
which  is  developing  electronic  li^t 
bulb  technology  ("E-Lamp  Technology") 
and  new  lighting  products  that  AEP 
believes  may  result  in  significant 
reductions  in  lighting  loads.  AEP 
Investments  presently  holds  800,000 
shares  of  InterSource  Common  Stock 
(approximately  9.9%  of  its  issued  and 
outstanding  shares)  and  as  of  August  31, 
1993  will  hold  90,000  shares  of  its 
Preferred  Stock.  $100  par  value.  As  of 
August  31. 1993  the  entire  $11.5  million 
funding  of  InterSource  by  AEP 
Investments  will  have  been  expended 
on  its  research  and  development  efforts. 

AEP  Investments  now  proposes  to 
provide  InterSource  with  interim  bridge 
financing  in  the  form  of  a  short-term 
secured  loan  evidenced  by  a  Loan  and 
Security  Agreement.  The  loan  will 
mature  on  December  31. 1993  and  bear 
interest  at  a  rate  of  8%  per  annum  in  an 
amount  of  up  to  $1  million  ("AEP 
Loan").  The  interest  on  the  AEP  Loan 
will  be  payable  upon  the  earlier  of  the 
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maturity  of  the  loan  or  its  prepayment. 
The  security  will  consist  of  an 
assignment  of  the  E-Lamp  Technology 
license  agreements  presently  controlled 
by  InteiSource  and  a  po-fected  security 
interest  in  substantially  all  of 
InterSource's  unencumbered  personal 
property. 

Ine  purpose  of  the  A£P  Loan  is  to 
provide  InterSource  with  continued 
funding  for  the  development  of  the  E- 
Lamp  Tedmology  while  it  completes  a 
{>ermenent  financing  with  nonaffiliated 
investors  presently  anticipated  to  close 
by  the  end  of  October  1993.  The  AEP 
Loan  will  be  repaid  out  of  the  proceeds 
of  InterSource's  permanent  financing 
and  in  any  event  will  mature  on 
December  31, 1993. 

AEP  requests  authority  to  provide 
capital  contributions  to  AEP 
Investments  in  an  aggr^ate  amount  of 
up  to  $1  miUion  to  enable  AEP 
Investments  to  make  the  AEP  Loan. 

AEP  Investments  will  divest  itself  of 
all  of  its  interests  in  InterSource  no  later 
than  January  1.  2002,  by  which  time  the 
development  and  commercialization  of 
E-Lamp  Technology  will  be  complete 
and  AEP's  demand-side  management 
goals  largely  adiieved.  AEP  proposes  to 
purchase  products  fieaturing  the  E-Lamp 
Technology  for  use  in  its  demand-side 
management  programs  either  directly 
tlirough  InterSource  or  its  distributors. 
AEP  does  not  propose  to  become  a 
licensee,  a  distributor  or  marketing 
agent  of  any  electronic  light  bulb 
products. 

Ceatral  Power  aatd  Li^t  CunqMay  (70- 
8053) 

Cmtial  Power  and^Light  Company 
("CPL")  539  N.  Carancahua  Street. 
Corpus  Christ!,  Texas  78401-2431.  an 
electric  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation  ("CSW").  a  registered 
holding  company,  has  filed  a  post- 
effective  amendinent,  under  sections 
6(a),  7. 9(a),  10.  and  12(c)  of  the  Act  and 
Rules  42(a),  50  and  50(a)(5)  thereunder, 
to  its  application-declaration  filed  under 
sections  6(a).  7.  9(a).  10.  and  12(c)  of  the 
Act  and  Rules  42(a).  SO  and  50(a)(5) 
thereunder. 

By  order  dated  September  22. 1992 
(HCARNo.  25638)  ("1992  Order").  CPL 
was  authorized  to  issue  and  sell, 
through  December  31. 1994.  up  to  $800 
million  of  new  Brst  mortgage  bonds 
(New  Bonds").  As  of  July  30. 1993, 
CPL  had  issued  $765  million  aggr^ata 
principal  amount  of  New  Bends 
pursuant  to  the  1992  Order. 

CPL  now  requests  authorization  to 
issue  and  sell  up  to  $360  million  of 
additional  first  mortgage  bonds 
("Additional  Bonds"),  in  one  or  more 


series,  through  December  31. 1995. 
Except  as  provided  below,  the 
Additional  Bends  will  have  the  same 
terms  and  conditions  and  be  sold  in  the 
same  manner  contemplated  fa^  the  1992 
Order. 

The  Additional  Bonds  will  have 
maturities  of  not  less  than  three  nor 
more  than  thirty-five  years.  CPL 
estimates  that  the  Additional  Bonds  will 
be  issued  at  an  interest  rate  of  between 
5  V2%  and  8Vi%  depending  on  market 
conditions  and  states  that  in  no  event 
will  the  interest  rate  on  the  Additional 
Bonds  exceed  11%. 

CPL  proposes  to  sell  the  Additional 
Bonds  either  pursuant  to  competitive 
bidding  or  in  negotiated  transactions 
with  undervi'riters  ot  agents.  It. 
therefore,  requests  an  exceptioo  from 
the  competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5) 
theretinder.  CPL  also  requests  authority 
to  enter  into  negotiations  with  potential 
underwriters  with  respect  to  the  interest 
rate,  redemption  provisions  and  other 
terms  and  conditions  applicable  to  the 
Additional  Bonds,  and  to  set  the  terms 
of  the  Additional  Bonds,  subject  to  the 
receipt  of  the  order  of  this  Commission, 
requested  hereby,  authorizing  their 
issuance  and  safe.  It  may  do  so. 

In  additional.  CPL  seeks  authorization 
to  issue  the  Additional  Bonds  with 
terms  that  deviate  from  the  standards 
contained  in  the  Commission's 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds,  as  amended,  (HCAR 
Nos.  13105  andl6369).  The  Additional 
Bonds  may  include  terms  which  (i)  limit 
CPL's  ability  to  redeem  or  refund  the 
New  Bonds  for  a  period  of  up  to  fifteen 
years,  (ii)  do  not  include  a  sinking  fund 
or  retirement  fund  requirement,  and/or 
(iii)  do  not  restrict  CPL's  ability  to  pay 
dividends  on  its  common  stock. 

The  proceeds  from  the  sale  of  the 
Additional  Bonds  will  be  used 
principally  to  refund  all  or  a  portion  of 
$143  milhon  of  9^8%  Series  Z  bonds 
due  December  1. 2019  ("Series  Z 
Bonds  ').  The  Series  Z  Bonds  will 
become  redeemable  on  December  1, 
1994,  at  a  general  redemption  price  of 
$106.98,  plus  accrued  and  unpaid 
interest  to  the  redemption  date.  If  CPL 
decides  to  acquire  the  Series  Z  Bonds 
prior  to  December  1. 1994,  it  proposes 
to  do  so  by  means  of  a  tender  offer  to 
holders  of  the  Series  Z  Bonds.  The 
proceeds  may  also  be  used  to  redeem  all 
or  a  portion  of  $28  million  of  6^^% 
Series  J  Bonds  due  January  1. 1998 
("Series  J  Bonds")  and  $.36  milhon  of 
7%  Series  L  Bonds  due  February  i,  2002 
("Series  L  Bonds").  (Hereafter,  the 
Series  Z.  Series  J  and  Series  L  Bonds  are 
collectively  referred  to  as  the  "Old 
Bonds".)  In  addition,  CPL  proposes  that 


the  proceeds  may  be  iised  to  redeem  all 
or  a  portion  of  CPL's  outstanding 
500,000  shares  of  8.72%  Preferred 
Stock,  par  value  $100  per  share 
{ 'Preferred  Stock'^.  at  the  the  current 
applicable  redemption  price,  currently 
$102.91  per  share,  together  with  all 
unpaid  dividends  thereon.  Any  net 
proceeds  not  used  for  the  redemption  or 
repurchase  of  the  Old  Bonds  and 
Preferred  Stock  will  be  used  to  repay 
outstanding  short-term  borrowings 
incurred  or  expected  to  be  incurred 
primarily  to  finance  construction 
expenditures,  to  pay  for  incrmaed  fuel 
and  other  costs,  to  provide  working 
capital  and  for  other  general  corporate 
purposes.  In  the  event  that  the  proceeds 
horn  the  sale  of  the  Additional  Bonds 
are  less  than  the  amount  required  to 
redeem  or  repurdiase  all  of  the  Old 
Bonds  or  Preferred  Stock,  CPL  will  pay 
a  portion  of  the  redemption  or  tender 
price  from  internally  generated  funds  or 
available  short-term  borrowings 
pursuant  to  an  order  of  this  Commission 
dated  March  31. 1993  (HCAR  No. 
25777). 

CPL  states  that  it  will  not  redeem  or 
repurchase  the  Old  Bonds  or  Preferred 
Stock  unless  the  estimated  present  value 
savings  derived  from  the  net  difference 
between  interest  or  dividend  pa)rment8 
on  a  new  issue  of  ccmparable  securities 
and  those  securities  refunded  is,  on  an 
after-tax  basis,  greater  than  the  present 
value  of  all  redemption,  tendering  and 
issuing  costs,  assuming  an  appropriate 
discount  rate  determined  on  the  basis  of 
the  then  after-tax  cost  of  capital  of  CSW 
and  its  subsidiaries,  consolidated. 

Hope  Gas.  Inc.  (70-8091) 

Hope  Gas,  Ina  ("Hope  Cm"),  600 
Union  National  Center  West, 
Clarksburg,  West  Virginia  26302.  a 
wholly  owned  gas  public-utility 
subsidiary-  company  of  ConsoUdated 
Natural  Gas  Company,  a  registered 
holding  company,  has  filed  a  post- 
efliactive  amendment  to  its  appUcation 
under  section  9(c)(3)  of  the  AcL 

By  order  dated  January  26, 1993 
(HCAR  No.  25739).  the  Commission 
authorized  Hope  Gas  to  acquire  through 
December  31. 1993  a  hmited 
partnership  interest  in  Vandalia  Capital 
Limited  Partnership  ("Vandalia 
Partnership")  for  an  aggregate  purchase 
price  of  $1  million.  In  connection  with 
such  acquisition.  Hope  Gas  was  to 
receive  the  Vaudalia  Partnership  stale 
tax  credits  granted  by  the  State  of  West 
Virginia.  West  Virginia,  however,  limits 
the  available  amount  of  tax  credits  given 
each  year,  and  because  the  tax  credits 
for  the  fiscal  year  1992-93  have  already 
been  granted  to  other  qualified  West 
Vii^inia  Capital  Companies,  Hope  Gas 
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represents  that  the  Vandalia  Partnership 
will  not  be  formed. 

Hope  Gas  now  proposes  to  acquire 
before  December  31, 1994,  a  limited 
partnership  interest  in  the  Shenandoah 
Vent\ire  Capital  Limited  Partnership 
("Partnership"),  a  West  Virginia  limited 
partnership,  oy  acquiring  1  Qass  B  Unit 
of  the  Partnership  for  an  aggregate 
purchase  price  of  $1,650,000.  The 
Partnership,  which  will  have  a  term 
until  May  12. 2013,  will  be  qualified  as 
a  West  Virginia  Capital  Company  under 
the  West  Virginia  Capital  Company  Act, 
part  of  a  program  to  encourage  private 
venture  capital  investments  in  West 
Virginia  businesses  by  providing 
qualified  West  Virginia  Capital 
Companies  with  certain  state  tax  credits 
equal  to  50%  of  their  venture  capital 
investment.  The  Partnershio  also 
intends  to  qualify  as  a  Small  Business 
Investment  Corporation. 

Hope  Gas  will  be  the  sole  owner  of 
the  Class  B  Unit,  holding  49.5%  of  the 
equity  of  the  Partnership.  The  Class  B 
Unit  entitles  Hope  Gas  to  certain  tax 
credits,  which  it  estimates  will  result  in 
net  tax  savings  of  $743,000,  and  net 
investment  bv  Hope  Gas  of  $907,000. 

The  general  partner  of  the  Partnership 
will  have  the  exclusive  power  and 
authority  to  manage  the  operations, 
affairs  and  business  investments  of  the 
Partnership.  No  limited  partner  is  to 
take  part  in  the  control,  management  or 
investment  decisions  of  the  Partnership. 
Only  the  Class  A  Limited  Partner  may 
remove  and  elect  a  successor  General 
Partner.  i 

The  Columbia  Gas  System,  Inc.,  et  aL 
(70-8219) 

The  Columbia  Gas  Systems,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807.  a 
registered  holding  company;  Columbia's 
public  utility  subsidiary  companies, 
Columbia  Gas  of  Pennsylvania,  Inc. 
CTennsylvania").  Columbia  Gas  of 
Ohio.  Inc.  ("Ohio").  Columbia  Gas  of 
Maryland.  Inc.  ("Maryland").  Columbia 
Gas  of  Kentucky.  Inc.  ("Kentucky"),  and 
Coinmonwealth  Gas  Services,  Inc. 
("Commonwealth  Services"),  each 
located  at  200  Civic  Center  Drive, 
Columbus,  Ohio  43215;  and  Columbia's 
nonutility  subsidiary  companies, 
Columbia  Gas  System  Service 
Corporation  ("Columbia  Service"). 
Columbia  LNG  Corporation  ("Columbia 
LNG"),  Columbia  Atlantic  Trading 
Corporation  ("Columbia  Atlantic"), 
TriStar  Ventures  Corporation  ("TriStar 
Ventures"),  TriStar  Capital  Corporation 
('TriStar  CapiUl").  each  located  at  20 
Montchanin  Road,  Wilmington, 
Delaware  19807;  Columbia  Natural 
Resources,  faic  ("Columbia  Natural"), 


Columbia  Coal  Gasification  Corporation 
("Coal  Gasification"),  both  located  at 
900  Pennsylvania  Avenue,  Charleston, 
West  Virginia  25302;  Columbia  Enei^ 
Services  Corporation  ("Energy 
Services"),  2581  Washington  Road, 
Upper  Saint  Clair,  Pennsylvania  15241; 
Columbia  Gulf  Transmission  Company 
("Gulf  Transmission"),  1700  MacCorkle 
Avenue,  S.E.,  Charleston,  West  Virginia 
25314;  Columbia  Gas  Development 
Corporation  ("Development"),  5847  San 
Felipe,  Houston,  Texas  77057; 
Commonwealth  Propane  Inc. 
("Commonwealth  Propane"),  and 
Columbia  Propane  Corporation 
("Columbia  Propane"),  both  located  at 
800  Moorefield  Park  Drive,  Richmond, 
Virginia  23236  (collectively, 
"Applicants"),  have  filed  an 
application-declaration  under  sections 
6(a).  7. 9(a).  10. 12(b),  and  12(f)  of  the 
Act  and  Rules  43  and  45  thereunder. 

Applicants  request  authority  to 
engage  in  intrasystem  financing  from 
September  30, 1993  through  December 
31,  1994  of  up  to  $673.9  million. 
Specifically,  certain  subsidiaries 
propose  to  engage  in  long-term 
financing  of  up  to  $265.1  million  to 
finance  part  of  their  capital  expenditure 
programs.  These  subsidiaries  propose  to 
sell  for  cash,  and  Columbia  proposes  to 
acquire  unsecured  installment 
promissory  notes  ("Installment  Notes"), 
up  to  the  amounts  indicated  below. 


To  meet  their  short-term  financing 
requirements,  certain  subsidiaries 
propose  to  borrow  directly  from 
Columbia  and/or  from  each  other 
through  the  Columbia's  intrasystem 
money  pool  ("Money  Pool").  These 
advances  will  be  limited  to  a  maximum 
amount  outstanding  through  April  30, 
1995  as  listed  below. 


Installement 
notes  $MM 

Kentucky 

Maryland 

19.5 
4.8 

Ohio 

73.1 

Pennsytvania  

Commonweam)  Services 

Columbia  Natural 

15.9 
41.2 
25.0 

Development  - 

Columbia  Prooane .................. 

50.0 
4.0 

Colunbia  Gulf ~. 

25.0 

Columt>ia  Service 

1.6 

Coal  Gasification 

5.0 

Total  

265.1 

The  Installment  Notes  issued  during  a 
given  quarter  will  bear  interest  at  a  rate 
based  upon  the  previous  quarter's 
average  yield  on  newly  issued  "A"  rated 
25-30  year  utility  bonds  as  published  in 
Salomon  Brother's  weekly  Bond  Market 
Roundup,  rounded  to  the  nearest  Vs% 
per  annum.  The  principal  amount  of  the 
Installment  Notes  will  be  repaid  over  a 
term,  not  exceeding  30  years.  A  default 
rate  equal  to  2%  per  annum  in  excess 
of  the  stated  rate  on  the  unpaid 
principal  or  interest  amounts  will  be 
assessed  if  any  interest  or  principal 
payment  becomes  past  due. 


Kentucky 

Maryland 

Ohto -., 

Pennsylvania ~..., 

Commonwealth  Servloea 

Columbia  GuN 

Columt)ia  Natural 

Devetopment  — .... 

Energy  Servicea 

Columbia  Propane 

Commonwealth  Propane 

Columbia  Service 

Coal  Gasification  

Total  


Short  Term 


20.0 

3.0 

162.0 

85.0 

30.0 

19.0 

30.0 

15.0 

12.7 

3.0 

4.0 

8.0 

10.0 


401.7 


Funds  would  be  advanced,  repaid, 
and  reborrowed  as  required  through 
December  31, 1994,  with  all  such 
advances  to  be  fully  repaid  by  April  30, 
1995.  All  short-term  borrowings  from 
Columbia  and/or  the  Money  Pool  will 
be  evidenced  by  a  promissory  note 
("Short-Term  Note"  and  "Money  Pool 
Note",  respectively).  A  default  rate  of 
2%  per  annum  above  the  pre>default 
rate  on  unpaid  principal  or  interest 
amounts  will  be  assessed  if  any  interest 
or  principal  payment  becomes  past  due. 

fhe  interest  rate  charged  on  all  Short- 
Term  Notes  and  Money  Pool  Notes,  and 
the  investment  rate  earned  on  moneys 
invested  in  the  Money  Pool,  will  be  the 
interest  rate  per  annum  equal  to  the 
composite  weighted  average  effective 
rate  on  short-term  transactions  of 
Columbia  and/or  the  Money  Pool  short- 
term  investment  rate.  Ehiring  any 
month,  this  composite  rate  may  be 
based  on  one  or  any  combination  of:  (1) 
The  cost  of  Columbia's  borrowings 
under  its  bank  facility;  (2)  the  interest 
rate  earned  by  Columbia  on  invested 
excess  cash;  and/or  (3)  the  interest  rate 
earned  by  subsidiaries  on  investments 
of  excess  Money  Pool  funds. 

By  order  dated  December  23, 1991 
(HCAR  No.  25438).  the  Commission 
authorized  the  continuation  of  the 
Money  Pool  through  September  30, 
1993.  Applicants  propose  that 
authorization  for  the  Money  Pool  be 
extended  through  April  30, 1995. 
Columbia  Service  will  administer  the 
Money  Pool.  Columbia,  Columbia  LNG, 
TriStar  Ventures,  TriStar  Capital,  and 
Columbia  Atlantic  will  not  borrow  from 
the  Money  Pool. 
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The  Money  Pool  provides  a  vehicle  by 
which  Columbia  and  its  subsidiary 
companies  loan  their  excess  cash  to 
their  associate  companies.  Loans  to 
subsidiaries  are  evidenced  by  Money 
Pool  Notes  which  are  payable  upon 
demand,  but  not  later  than  April  30. 
1995.  Applicants  request  that 
investments  in  the  Money  Pool  be 
authorized  to  the  extent  of  the  aggregate 
temporary  excess  cash  from  time  to 
time,  and  that  borrowings  be  authorized 
to  the  extent  for  cash  available  in  the 
Money  Pool,  provided  that  no 
subsidiary  may  borrow  through  the 
Money  Pool,  or  from  Columbia  directly, 
any  more  than  short-term  borrowing 
amounts  last  approved  by  the 
Commission. 

In  addition  to  the  foregoing,  Columbia 
requests  authority  to  make  a  $1.1 
million  capital  contribution  in  TriStar 
Capital.  TriStar  Capital  is  committed  to 
invest  indirectly,  through  its  subsidiary 
company,  in  new  gas  related 
technologies.  The  requested  capital 
contribution  will  i}ermit  TriStar  Capital 
to  fuinil  its  remaining  $1.0  million  of  a 
$2.0  million  commitment,  and  to  pay  up 
to  $100,000  of  operating  expenses  such 
as  accounting  and  taxes. 

General  Public  Utilities  Corp.,  et  al. 
(70-8223) 

General  Public  Utilities  Corporation 
("GPU").  A  registered  holding  company, 
and  its  service  subsidiary  company, 
GPU  Service  Corporation  ("Service 
Company"),  have  filed  a  declaration 
under  sections  6(a),  7  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

By  order  dated  September  19, 1990 
(HCARNo.  25154)  ("Order"),  the 
Commission,  among  other  things, 
authorized  Service  Company  to  enter 
into  a  Term  Loan  Agreement,  dated 
September  24, 1990  ("Existing  Loan 
Agreement"),  with  The  Bank  of  New 
York  ("BNY")  and  to  issue  to  BNY  its 
unsecured  promissory  note  maturing  on 
September  30, 1993  ("Existing  Note") 
representing  a  borrowing  in  the  amount 
of  $12.4  million.  The  proceeds  of  the 
borrowing  were  used  to  repay  Service 
Company's  then  outstanding 
indebtedness  to  BNY  under  a  prior 
Credit  Agreement,  dated  October  1, 
1987  ("Prior  Credit  Agreement"),  with 
BNY.  The  proceeds  of  the  borrowings 
under  the  Prior  Credit  Agreement  had 
been  used  to  repay  Service  Company's 
then  outstanding  indebtedness  used  to 
finance  the  construction  and  equipping 
of  its  Parsippany,  New  Jersey 
headquarters  office  building.  The  Order 
further  authorized  GPU  to 
unconditionally  guarantee  payment  of 
principal  of  and  interest  on  the  Existing 
Note  and  Service  Company's  other 


obligations  to  BNY  under  the  Existing 
Loan  Agreement.  The  presently 
outstanding  principal  amount  of  the 
Existing  Note  is  $11.5  miUion. 

Service  Company  now  proposes  to 
enter  into  a  new  loan  agrwment  ("New 
Loan  Agreement")  with  First  Fidelity 
Bank.  N.A..  New  Jersey  ("FFB").  The 
New  Loan  Agreement  would  consist  of 
a  new  term  loan  ("New  Term  Loan") 
and  a  revolving  credit  loan  ("New 
Revolving  Credit  Loan"). 

Under  the  New  Term  Loan.  Service 
Company  would  issue  to  FFB  one  or 
more  unseciued  promissory  notes 
("New  Term  Loan  Notes")  in  the 
principal  amount  of  $11.5  miUion.  New 
Term  Loan  Notes  would  mature  not 
later  than  five  years  from  the  New  Term 
Loan  closing  date,  which  will  occiu  on. 
or  before,  September  30, 1998. 

The  New  Term  Loan  Notes  will  bear 
interest,  at  Service  Company's  election, 
at  either:  (1)  A  Fixed  Rate,  denned 
below;  or  (2)  the  LIBOR  rate,  defined 
below,  plus  %%  per  annum,  subject  to 
conversion,  at  Service  Company's 
election,  to  a  flxed  rate  pursuant  to  a 
speciHed  rate  conversion  schedule. 

At  Service  Company's  election,  the 
New  Term  Loan  Notes,  would  be  repaid: 
(1)  In  equal  annual  installments  of 
principal  ("Amortized  Loan");  (2)  in  a 
lump  sum  on  the  maturity  date  ("Bullet 
Loan");  or  (3)  at  the  end  of  each  interest 
rate  period  ("LIBOR  Rate  Loan").  During 
the  period  of  LIBOR  Rate  Loan  is 
elected,  the  interest  rate  would  be  fixed, 
at  Service  Company's  election,  for 
periods  of  30,  60,  90  or  120  days. 

The  Fixed  Rate  option  for  the  New 
Term  Loan  Notes  would  be  set  not 
earlier  than  30  days  before  closing  at 
spreads  of  between  55  and  70  basis 
points  for  Amortized  Loans  and  60  and 
80  basis  points  for  Bullet  Loans  over 
comparable  U.S.  Treasury  securities, 
depending  upon  the  maturity  and  form 
of  the  New  Term  Loan.  The  LIBOR  Rate 
will  be  the  London  Interbank  Offered 
Rate  as  in  effect  from  time-to-time.  If  the 
LIBOR  Rate  option  is  initially  elected  by 
Service  Company  for  the  New  Term 
Loan  Notes,  Service  Company  may  elect 
to  convert  the  interest  rate  to  a  fixed  rate 
at  spreads  of  between  65  and  75  basis 
points  for  Amortized  Loans  and  70  and 
85  basis  points  for  Bullet  Loans  over 
comparable  U.S.  Treasury  securities, 
and  depending  upon  the  remaining 
maturity  and  form  of  the  New  Term 
Loan. 

The  New  Revolving  Credit  Loan 
would  provide  for  revolving  credit 
borrowings  by  Service  Company  from 
time-to-time  until  not  later  than  two 
years  from  the  New  Term  Loan  closing 
date,  which  will  occur  on,  or  before, 
September  30, 1995,  up  to  a  maximum 


principal  amount  of  $13.5  million 
outstanding  at  any  one  time.  On,  or  any 
time  prior  to,  the  second  anniversary  of 
the  New  Term  Loan  closing  date, 
however,  Service  Company  would  have 
the  option,  subject  to  the  satisfaction  of 
certain  conditions  in  the  New  Loan 
Agreement,  to  convert  all  or  a  portion  of 
such  loan  into  a  three-year  term  loan 
payable  in  equal  annual  installments  of 
principal.  Upon  such  election,  any 
remaining  borrowing  capacity  under  the 
New  Revolving  Credit  Loan  would  no 
longer  be  available  and  the  revolving 
credit  facility  would  terminate. 

If  and  to  the  extent  that  Service 
Company  does  not  elect  to  convert  all  of 
its  then  outstanding  borrowings  imder 
the  New  Revolving  Credit  Loan  to  a 
term  loan,  such  borrowings  would  be 
repaid  on  the  second  anniversary  of  the 
New  Term  Loan  closing  date  in  a  lump 
sum.  The  New  Revolving  Credit  Loan, 
and  any  term  loan  into  which  it  may  be 
converted,  would  also  be  represented  by 
one  or  more  unsecured  promissory 
notes  issued  by  Service  Company  to 
FFB  ("New  Revolving  Credit  Notes")  or 
"New  RC  Term  Loan  Notes", 
respectively,  together  with  the  New 
Term  Loan  Notes,  the  "New  Notes"). 

New  Revolving  Credit  Notes  will  bear 
interest,  at  Service  Company's  election, 
at  either:  (1)  The  LIBOR  Rate,  above, 
plus  3/8%  per  annum;  (2)  the  Base  Rate, 
defined  below;  or  (3)  the  Money  Market 
Bid  Rate,  defined  below.  New  Revolving 
Credit  Notes  would  mature:  (1)  In  30, 
60,  90  or  120  days  from  their  dates  of 
issue  if  the  LIBOR  Rate  is  selected;  (2) 
not  more  than  30  days  from  their  dates 
of  issue  if  the  Base  Rate  is  selected:  and 
(3)  from  overnight  to  180  days  from 
their  dates  of  issue  if  the  Money  Market 
Bid  Rate  is  selected.  Service  Company 
proposes  to  pay  FFB  an  annual  1/8  of 
1%  commitment  fee,  payable  quarterly, 
on  the  unused  portion  of  the  New 
Revolving  Credit  Loan.  New  RC  Term 
Loan  Notes  will  bear  interest  at  the  same 
spreads  over  comparable  U.S.  Treasury 
securities  at  the  time  of  conversion  as 
provided,  above,  for  the  conversion  of 
the  interest  rate  on  New  Term  Loan 
Notes  from  the  LIBOR  Rate  to  a  fixed 
rate. 

The  Base  Rate  for  New  Revolving 
Credit  Notes  will  be  the  rate  established 
by  FFB  as  its  reference  rate  in  making 
loans,  but  does  not  reflect  the  rate  of 
interest  charged  to  any  particular  class 
of  borrowers.  The  Money  Market  Bid 
Rate  will  a  daily,  uncommitted,  advised 
rate  which  FFM  may,  in  its  discretion, 
provide  fit>m  time-to-time. 

The  New  Notes  may  be  prepaid,  in 
whole  or  in  part,  prior  to  maturity  and 
without  penalty,  to  the  extent  permitted 
by  the  New  Loan  Agreement.  GPU 
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proposes  uiKX>nditioDally  to  guarantee 
payment  of  principal  of  snd  bitarest  on 
the  New  Notes  in  addition  to  Service 
Company's  other  obligations  to  FFB 
und»  the  New  Loan  Agreement. 

Service  will  apply  the  proceeds  from 
the  New  Term  Loan  to  repayment  of  the 
Existing  Note  and  will  use  tfie  proceeds 
of  the  New  Revolving  Credit  Loan  for 
working  capital  purposes  and/or  for 
capita]  expenditures,  including 
piuchases  of  equipment. 

For  the  Comniissioa,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Ntargarat  R  McFarlaod, 
Deputy  Secretary. 

[FR  Doc.  93-18691  Filed  6-4-93. 8:45  am] 
MUMS  COOE  M1S-01-4I 


(Rd.  No.  IC-13606;  812-MOC] 

QuMt  for  Value  Fund.  Inc^  el  al.; 
Notice  of  Application 

July  30, 1993. 

AGENCY:  Secxuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act "). 

APPUCANTS:  Quest  for  Value  Fund.  Inc. 
Quest  for  Value  Family  of  Funds,  Quest 
for  Value  Global  Equity  Fund,  Inc., 
Quest  for  Value  Global  Funds,  Inc..  on 
behalf  of  themselves  and  any  other 
open-end  investment  company  which  is 
or  may  become  a  member  of  Quest  for 
Value  Advisor's  "group  of  investment 
compaxiies"  as  that  phrase  is  defined  in 
rule  lla-3  under  the  Act  and  which 
issues  three  or  more  classes  of  shares 
that  have  different  voting  rights  and 
expense  allocations  as  described  in  the 
application  and/or  impose  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares  (the  "Funds"):  i 
Quest  for  Value  Advisors  (the 
"Adviser");  and  Quest  for  Value 
Distributors  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32).  2(a)(35).  18(f)(1).  18(g). 
18(i),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
issue  three  or  more  classes  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  assess  a  CDSC 


UMI 


>  Existing  funds  thai  intend  to  rely  ob  the 
requwted  order  hava  baon  named  as  applicants. 
Other  funds  that  are  mamben  of  th«  same  "group 
of  invesunant  cooipanies"  do  not  presently  intend 
to  rely  on  tha  lequestad  order  but  may  do  so  in  the 
future  if  they  subsequently  decide  to  offer  multiple 
classes  of  shares  and/or  impose  a  CDSC 


on  certain  redemptions,  and  waive  the 
CDSC  in  certain  instances. 
nUNQ  DATE:  The  application  was  filed 
on  July  20, 1992.  and  amended  on 
NovembOT  18. 1992.  March  12. 1993. 
May  5. 1993,  June  16, 1993.  and  July  19, 
1993.  Counsel,  on  behalf  of  the 
applicants,  has  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEAMNO  OR  NOTIFICATION  OF  HEARS4Q:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
August  24, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  aflidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  One  World  Financial 
Center,  New  York,  NY  10281. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt-EMENTARY  INFORMADON:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SK^'s  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  open-end  diversified 
management  investment  companies. 
Quest  for  Value  Family  of  Funds  is  a 
Massachusetts  business  trust  organized 
as  a  series  company  which  has  the 
following  portfolios:  U.S.  Government 
Income  Fund;  Investment  Quality 
Income  Fund;  Opportunity  Fund;  Small 
Capitalization  Fimd;  Growth  and 
Income  Fund;  National  Tax-Exempt 
Fund;  California  Tax-Exempt  Fund;  and 
New  York  Tax-Exempt  Fund.  The  other 
Funds  are  organized  us  Maryland 
corporations.  Quest  for  Value  Fund  is  a 
series  fund  having  one  portfolio.  Global 
Income  Fimd.  The  Adviser  pro\'ides 
investment  advisory  and  other  services 


to  the  Funds.  The  Distributor  serves  as 
principal  underwriter  for  the  Funds. 

2.  The  Funds  ciurently  offw  a  single 
class  of  shares  at  net  asset  vahie  %iritn 
the  imposition  of  a  &t>nt-«nd  sales  load. 
Investors  may  qualify  for  a  reduced 
sales  load  based  on  the  aggregate 
amoimt  of  current  and  prior  investments 
in  the  Funds.  Pursuant  to  an  order  of  the 
SEC,  the  Funds  (except  the  Global 
Income  Fund,  National  Tax-Exempt 
Fund,  California  Tax-Exempt  Fund,  and 
New  York  Tax-Exempt  Fund  series) 
impose  a  CDSC  on  certain  redemptions 
of  shares  sold  ptirsuant  to  a  complete 
front-end  sales  load  waiver  applicable  to 
purchases  totaling  $1,000,000  or  more.' 
Pursuant  to  rule  12b-l  distribution 
plans,  shares  of  the  Fimds  are  subject  to 
a  distribution  fee  of  up  to  0.50%  of  their 
average  annual  net  assets.  Applicants 
now  seek  an  exemption  to  permit  them 
to  issue  three  or  more  classes  of  shares, 
to  impose  a  CDSC  on  certain 
redemptions  of  shares  of  the  new 
classes,  and  to  waive  the  CDSC  in 
certain  instances. 

3.  Under  applicants  proposal,  the 
existing  class  of  shares  will  be 
designated  as  "Class  A  shares."  and 
initially  two  additional  classes  of  shares 
will  be  created  and  designated  "Class  B 
shares"  and  "Class  C  shares. ">  At  the 
time  the  existing  shares  are  categorized 
as  Class  A  shares,  the  existing  rule  12b- 
1  distribution  fee  will  be  modified  so 
that  the  Class  A  shares  are  subject  to  a 
maximum  service  fee  of  0.25%,  and  a 
distribution  fee  of  up  to  0.25%  of  their 
average  annual  net  assets.  The  Funds 
may  in  the  future  create  an  imlimited 
number  of  additional  classes  of  shares, 
the  terms  of  which  may  differ  from  the 
Class  A,  Class  B,  and  Class  C  shares 
only  in  accordance  with  the 
characteristics  described  in  this 
application. 

4.  Class  B  shares  will  be  offered  for 
purchases  of  $250,000  or  less.  Class  B 
shares  will  be  sold  at  net  asset  value, 
subject  to  a  CDSC  (the  "Qass  B  CDSC"). 
The  Class  B  CDSC  will  range  from  1% 
to  5%  on  shares  redeemed  during  the 
first  year  after  piuchase  and  will  be 
reduced  at  a  rate  of  1%  per  year  over  a 
six  year  period  so  that  redemptions  of 
shares  held  after  that  period  will  not  be 
subject  to  a  CDSC.  A  shareholder  will  be 
credited  with  any  CDSC  paid  in 
connection  with  a  redemption  of  any 
Class  B  shares  followed  by  a 
reinvestment  in  such  shares  or  Class  B 


>  Investment  Company  Act  Release  Noa.  1847S 
Oan.  8. 1992)  (notice)  and  1S520  (Feb.  4. 1992) 
(order). 

>  Class  B  and  Class  C  sharee  vrill  not  ba  oeeled 
for  National  Tax-Exempt  Fund,  Caiifomia  Tax- 
Exempt  Fund,  and  New  York  Tax-Exampl  Fund 

series. 
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shares  of  another  Fund  within  90  days 
after  such  redemption.  The  credit  will 
be  paid  by  the  Distributor.  Class  B 
shares  will  be  subject  to  a  distribution 
fee  of  0.75%  and  a  service  fee  of  0.25% 
of  their  averase  net  asset  value. 

5.  Class  C  snares  will  be  offered 
exclusively  to  qualified  retirement 
plans.  Class  C  uiares  will  be  sold  at  net 
asset  value,  subject  to  a  CDSC  of  1%  on 
shares  redeemed  during  the  first  year 
after  purchase  (the  "Class  C  CDSC").  A 
shareholder  will  be  credited  with  any 
CDSC  paid  in  connection  with  a 
redemption  of  any  Class  C  shares 
followed  by  a  reinvestment  in  such 
shares  or  Class  C  shares  of  another  Fund 
within  90  days  after  such  redemption. 
The  credit  will  be  paid  by  the 
Distributor.  Class  C  shares  will  be 
subject  to  a  distribution  fee  of  0.75% 
and  a  service  fee  of  0.25%  of  their 
average  net  asset  value. 

6.  The  Class  B  and  Class  C  CDSCs  will 
be  imposed  on  the  lesser  of  the 
aggregate  net  asset  value  of  the  shares 
being  redeemed  either  at  the  time  of 
purdnase  or  redemption.  No  Class  B  or 
Class  C  CDSC  will  be  imposed  on  shares 
acquired  through  reinvestment  of 
income  dividends  or  capital  gains 
distributions,  or  shares  acquired  by 
exchange  where  the  exchanged  shares 
would  not  have  been  assessed  a  CDSC 
upon  redemption.  In  determining  the 
rate  of  any  applicable  CDSC,  it  will  be 
assimied  that  a  redemption  is  made  of 
shares  of  a  Fimd  held  by  the  investor  for 
the  longest  period  of  time  within  the 
CDSC  period.  The  CDSC  schedules  for 
both  Class  B  and  Class  C  shares  may  be 
modified  in  the  fiitiire,  and  other 
schedules  Mrith  different  percentages 
and  periods  may  spply  to  different 
classes  created  in  tibe  future.  Any 
variations  in  CDSC  schedules  will  be  set 
forth  in  the  applicable  prospectus. 

7.  Applicants  will  waive  the  Class  B 
and  Class  C  CDSCs  in  the  following 
instances:  (a)  Redemptions  in 
connection  with  (i)  retirement 
distributions  to  participants  or 
beneficiaries  of  plans  qualified  under 
Internal  Revenue  Code  ("IRC")  section 
401(a),  custodial  accounts  under  IRC 
section  403(b)(7).  individual  retirement 
accounts  under  IRC  section  408(a), 
deferred  compensation  plans  under  IRC 
section  457  and  other  employee  benefit 
plans  (the  "Plans"),  and  (ii)  returns  of 
excess  contributions  made  to  the  Plans; 
(b)  redemptions  effected  pursuant  to  the 
Funds'  right  to  liquidate  a  shareholder's 
account  if  the  aggregate  net  asset  value 
of  shares  held  in  the  account  is  less  than 
the  then  effective  minimimi  accoimt 
size:  and  (c)  redemptions  pursuant  to  an 
automatic  withdrawal  plan  limited  to 
annual  withdrawals  of  no  more  than 


10%  of  the  original  value  of  the  accoimt. 
If  any  of  the  waiver  categories  are 
discontinued,  appropriate  disclosure 
will  be  made  in  the  applicable 
prospectus  and  investors  who 
purchased  their  shares  prior  to  such 
change  will  continue  to  be  entitled  to 
such  CDSC  waivers. 

8.  Class  A  shares  will  be  exchangeable 
for  Class  A  shares  of  any  other  Fund, 
but  not  for  Class  B  or  Class  C  shares. 
Class  B  shares  will  be  exchangeable  for 
Class  B  shares  of  any  other  Fimd,  but 
not  for  Class  A  shares  or  Class  C  shares. 
Class  C  shares  will  be  exchangeable  for 
Class  C  shares  of  any  other  Fund,  but 
not  for  Class  A  shares  or  Class  B  shares. 
The  exchange  privilege  for  the  Class  B 
and  Class  C  shares  may  be  expanded  to 
allow  holders  of  Class  B  or  Class  C 
shares  of  a  Fund  to  exchange  their 
shares  for  shares  of  Quest  Gash 
Reserves,  Inc.  ("QCR").  a  money  market 
fund  managed  by  the  Adviser.  If  the 
exchange  privilege  is  so  expanded.  Class 
B  or  Class  C  shares  of  any  Fund  that 
have  been  exchanged  for  shares  of  QCR 
also  may  be  exchanged  back  into  the 
class  from  which  they  were  exchanged. 
Applicants  will  comply  %vith  rule  11a- 

3  as  to  any  exchanges. 

9.  All  Qass  B  shares  of  the  Fimds, 
other  than  those  purchased  through  the 
reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  shares  on  the  basis  of  the 
relative  net  values  of  the  two  classes 
eight  years  after  the  end  of  the  calendar 
month  in  which  the  shareholder's  order 
to  purchase  was  accepted.  For  purposes 
of  calculating  the  holding  period,  Class 
B  shares  will  be  deemed  to  have  been 
issued  on  the  sooner  of  the  date  on 
which  the  issuance  of  Class  B  shares 
occurred,  or  for  Class  B  sheires  obtained 
through  an  exchange  or  series  of 
exchanges,  the  date  on  whidi  the 
issuance  of  the  original  Class  B  shares 
occurred.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  in  respect  of  Class  B  shares 
will  be  treated  as  Class  B  shares,  except 
that  each  time  any  Class  B  shares  in  the 
shareholders  account  (other  than  those 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions) 
convert  to  Class  A,  an  equal  pro  wta 
portion  of  the  Class  B  shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  also  will  convert 
to  Class  A.  The  portion  will  be 
determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  bears  to  the  shareholder's 
total  Class  B  shares  not  acquired 
through  dividends  and  distributions.  Of 
the  initial  classes  of  shares,  only  Class 

B  will  have  a  conversion  feature 


(additional  classes  created  in  the  future 
also  may  have  a  conversion  feature). 

10.  Class  A,  Class  B,  Class  C,  and 
additional  classes  of  shares  created  in 
the  future  will  each  represent  interests 
in  the  same  portfolio  of  investments, 
and  will  be  identical  in  all  respects 
except:  (a)  The  compensation  and  other 
arrangements  permitted  by  different 
distributions  plans  for  each  class;  (b) 
voting  rights  with  respect  to  any  matter 
specifically  affecting  that  class, 
including  the  distribution  plan  for  that 
class  and  expenses  related  to  the  cost  of 
holding  shareholder  meetings 
necessitated  by  the  exclusive  voting 
rights  with  respect  to  each  class' 
distribution  plan;  (c)  the  impact  of  any 
expenses  directly  attributable  to  that 
class  ("Class  Expenses"),  as  described  in 
the  following  paragraph;  (d)  any 
differences  in  distributions  anchor  net 
asset  value  per  share  resulting  from 
differences  in  Class  Expenses;  (e)  any 
differences  in  features  for  purchasing, 
redeeming,  exchanging,  or  converting 
shares  of  each  class  and/or  in 
distribution  arrangements  for  the  offer 
and  sale  of  such  shares;  (f)  the 
designation  of  classes;  and  (g)  the 
impact  of  Blue  Sky  expense  umitations. 

11.  If  required  by  state  securities  (Blue 
Sky)  laws,  appHcants  will  apply  Blue 
Skv  expense  Umitations  on  a  class, 
rather  than  a  Fund,  basis.  To  comply 
with  applicable  Blue  Sky  expense 
limitations,  the  Distributor  will  waive  or 
reimburse  a  portion  of  its  fees  in  the 
event  that  the  aggregate  annual  expenses 
of  a  class  wouidotherwise  exceed  such 
limits.  The  Blue  Sky  expense  limitations 
may  have  a  different  impact  on  the 
classes  because  of  differences  among  the 
aggregate  annual  expenses  of  the  classes 
and  also  because  California  Blue  Sky 
regulations  allow  certain  distribution 
expenses  to  be  excluded  from  the 
computation  of  aggregate  annual 
expenses. 

12.  Gass  Expenses  may  include  the 
following:  (a)  Distribution  plan  fees 
(including  service  fees);  (b)  transfer  and 
shareholder  servicing  agent  fees  relating 
solely  to  a  particular  class;  (c) 
professional  fees  relating  solely  to  a 
particular  class;  (d)  printing  and  postage 
expenses  for  materials  distributed  to 
shareholders  of  a  particular  class;  (e) 
Blue  Sky  registration  fees  relating  solely 
to  a  particular  class;  and  (f)  shareholder 
meeting  expenses  for  meetings  of  a 
particular  class.  Expenses  that  are 
attributable  to  a  particular  Fund,  but  not 
to  a  particular  class  ("Fund  Expenses"), 
include  advisory  fees,  accounting  fees, 
custody  fees,  auditing  fees,  directors/ 
trustees  fees,  interest  expense,  deferred 
organization  expenses,  legal  few,  state 
and  federal  registration  fees,  and 
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typMetting  expensM  for  prospectuses 
and  ahaiebokler  reports.  Fund  Expenses 
will  be  allocated  based  on  the  net  assets 
ofeechclasii  j 

AppUcants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  tbem  from  the  provisions  of 
sections  18(f)(1).  18(g).  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the  same 
Fund  might  be  deemed: 

(a)  To  rMRilt  in  a  "senior  security" 
within  the  meaning  of  section  18(g),  the 
issuance  and  sale  of  which  would  be 
prohibited  by  section  18(0(1):  and 

(b)  To  violate  the  equal  voting 
provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Funds  to  meet  the 
competitive  demands  of  today's 
financial  smvices  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  length  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

3.  Tlie  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  rule  12b-l  plans  in  the  manner 
described  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  In  addition,  such 
arrangements  should  not  give  rise  to  any 
conflicts  of  interest  because  the  rights 
and  privileges  of  each  class  of  shares  are 
substantially  identical. 

4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi'Class 
arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Funds' 
existing  assets  or  reserves,  and  does  not 
invoive  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggests  that  it  will  facilitate  control  by 
holders  of  any  class  of  shares. 

5.  Applicants  submit  that  the 
requested  exemption  to  permit  the 
funds  to  implement  the  proposed  Class 
B  and  Class  C  CDSCs  is  appropriate  in 
the  public  interest,  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  ptirpoaes  fairly  intended  by  the 


policy  and  provisions  of  the  Act  The 
proposed  CDSC  arrangements  will 

Erovide  shareholders  the  option  of 
aving  their  fiill  payment  invested  lor 
them  at  the  time  of  their  purchase  of 
shares  of  the  Funds  with  no  deduction 
of  a  sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granthig  the  requested  relief  shall  be 
sub)ect  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below. The  only  differences  among 
the  classes  of  shares  of  the  Fund  wrill 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  distribution  plans;  (b)  the  method  of 
allocating  certain  Class  Expenses  which 
are  limited  to  (i)  transfer  and 
shareholder  servicing  agent  fiaes  and 
shareholder  servicing  costs,  (ii) 
professional  fees  relating  solely  to  one 
class,  (iii)  printing  and  postage  expenses 
for  materials  distributed  to  current 
shareholders,  (iv)  Blue  Sky  registration 
fees,  (v)  shareholder  meeting  expenses, 
and  (vi)  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order:  (c)  the  fact  that  the 
class  will  vote  separately  with  respect  to 
the  Funds'  rule  12b-l  distribution  plan; 
(d)  the  different  exchange  privileges  of 
the  classes  of  shares:  (e)  designation  of 
each  class  of  shares  of  the  Fund;  (f)  the 
impact  of  Blue  Sky  expense  limitations; 
and  (g)  certain  classes  that  impose  a 
12b-l  fee  may  be  able  to  convert  tc  a 
class  with  a  lower  12b-l  fee. 

2.  The  directors/trustees  of  the  Funds, 
including  a  majority  of  the  independent 
directors/trustees,  will  approve  the 
system  of  the  offering  of  .the  various 
classes  of  shares.  The  minutes  of  the 
meetings  of  the  directors/trustees 
regarding  deliberations  of  the  directors/ 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  multi-class 
arrangement  for  any  Fund  will  reflect  in 
detail  the  reasons  for  the  directors/ 
trustees'  determinations  that  the  system 
is  in  the  best  interests  of  that  Fund  and 
its  shareholders. 

3.  On  an  ongoing  basis,  the  directors/ 
trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  the  Funds 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
classes  of  outstanding  shares.  The 
directors/trustees,  including  a  majority 
of  the  independent  directors/trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  ehminate  any  such 


conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  of  the  Fuinis  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  directors/ 
trustees.  If  a  conflict  arises,  the  Adviser 
and  the  Distributor  at  their  own  cost 
will  remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  Toe  directors/trustees  of  the  Ftind 
will  receive  quarterly  and  annual 
statements  concerning  distribution  and 
shareholder  servicing  expenditures 
compljring  with  paragraph  (B)(3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  such  statements,  only 
expenditures  properly  attributable  to  the 
safe  of  a  particular  class  of  shares  will 
be  used  to  justify  any  distribution  or 
servicing  fee  charged  to  that  class. 
Expenditiues  not  related  to  the  sale  of 

a  particular  class  will  not  be  presented 
to  the  directors/trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors/trustees  in 
the  exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  witli  respect  to  each 
class  of  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  in  the  same 
amount,  except  that  distribution  plan 
fees  and  Class  Expenses  (listed  in 
conditionl)  applicable  to  a  class  will  be 
borne  exclusively  by  that  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the  classes 
has  been  reviewed  by  an  expert  (the 
"Expert")  who  has  rendereo  a  report  to 
the  applicants,  a  copy  of  which  has  been 
provided  to  the  sta^  of  the  SEC.  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  The 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor,  on  an  ongoing 
basis,  the  manner  in  which  the 
calculations  and  allocaiions  are  being 
made  and  based  on  that  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  he  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fiuds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  memhn 
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of  the  SECs  Division  of  Investment 
Msnagament,  limited  to  the  Director,  en 
Assodste  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  Tlie 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA.  as  it  may  be 
amended  from  time  to  time,  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  pieced  in 
operation  and  tests  of  operating 
emctiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA.  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

7.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  Uie 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares.  This  representation  has  been 
concurred  with  by  the  Expert  in  the 
initial  report  refened  to  in  condition  6 
above  and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  6  above.  Applicants  will* 
take  immediate  corrective  measiires  if 
this  representation  is  not  concurred  in 
by  the  Expert,  or  appropriate  sul^itute 
Expert 

8.  The  prospectus  of  the  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fimd  shares  may 
receive  different  compensation  with 
respect  to  one  particiuar  class  of  shares 
over  another. 

9.  The  Funds  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  snares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Funds  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholders  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Funds  as  a  whole 
generally  and  not  on  a  per  dass  basis. 
Each  Fund's  per  share  data,  however, 
will  be  prepared  on  i  per  class  basis 
Mrith  respect  to  all  clanes  of  shares  of 
such  Fund.  To  the  extent  any 


advertisement  or  sales  literatures 
describes  the  expenses  or  perfarmanoe 
data  applicable  to  any  class  of  shares,  it 
will  aLBo  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
innvmation  provided  by  applicants  for 

Eublication  hi  any  newspaper  or  similar 
sting  of  the  Funds'  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  separately. 

10.  The  IMstributOT  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investora. 
Applicants  vrill  require  all  persons 
selung  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursiiant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors/trustees  of  the  Funds  with 
respect  to  the  multi-class  arrangement 
will  be  set  forth  in  guidelines  which 
will  be  furnished  to  the  directors/ 
trustees  as  part  of  the  materials  setting 
forth  the  duties  and  responsibilities  of 
the  directors/trustees. 

12.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
may  be  made  pursuant  to  the  rule  12b- 
1  distribution  plans  or  otherwise  in 
reliance  on  the  exemptive  order. 

13.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  directors/ 
trustees  of  Uie  Fund  including  a 
majority  of  the  independent  directors/ 
trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  the  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
directors/trustees,  and  the  directors/ 
trustees  shall  review,  at  least  quarterly, 

a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

14.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  loed,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III.  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 


15.  If  a  Fund  implements  any 
amendment  to  its  rule  12l>-^l  plan  (or.  if 
presented  to  shareholden,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shar^older  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  home  by  the  Target 
Class  shares  imder  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  dass.  approve  the 
proposal  The  dbecton  shall  t^  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  such  shares  previously  were 
scheduled  to  convert  into  Target  Class 
shares.  If  deemed  advisable  by  the 
directore  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Qass  shares  for 
a  new  class  ("New  Purchase  Qass"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  diares  will 
convert  into  New  Target  Class  shares. 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  maimer  that  the 
Directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  assodated  with  the 
creation,  exchange,  or  conversion  of 
New  Target  Class  or  New  Purdiase  Qass 
shall  be  borne  solely  by  the  Adviser  of 
the  affected  Fund  and  the  Distributor. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement 

16.  Applicants  will  comply  %vith  the 
provisions  of  proposed  Rule  6c-10 
imder  the  Act,  Investment  Company  Ad 
Release  No.  16169  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
MaisaraHLMcFariand. 
Deputy  Secniaiy. 

(PR  Doc  93-18690  Piled  S-t^93: 8:45  am) 
cooc«is-ei-M 
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Tene  EmployeeeTex  Emmpl  Money 
Merkel  MuluBl  Fund;  AppNcelion  for 


UMI 


July  30. 1993.  | 

AGBCY:  Securitiss  and  Exchan^ 
Commmion  ("SEC"). 
action:  Notice  of  application  for 
deregistiation  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Texas  Employees  Tax 
Exempt  Money  Market  Mutual  Fund. 
RELEVANT  ACT  SECTKM:  Section  8(f). 
SUMMARY  OP  APPUCATWN:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
nLMO  DATE:  The  application  was  filed 
on  July  7, 1993. 

HEARMO  OR  NOTVICATION  OP  HEARSIO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S£C's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tine  SEC  by  5:30  p.m.  on 
August  24, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES;  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  200  E.  lOUi  Street.  Austin. 
Texas  78701. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Diane  L  Titus.  Paralegal  Specialist,  at 
(202)  272-3018,  or  Bairry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMQfTARV  MPORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  Cae  frc»n  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Representations     | 

1.  Applicant  is  an  open-end  non- 
diversified  management  investment 
company.  The  Texas  State  Treasujy 
filed  a  registration  statement  under  the 
Investment  Company  Act  of  1940  and 
the  Securities  Act  of  1933  on  behalf  of 
the  applicant  on  April  10, 1992.  At  that 
time.  Section  404.103  of  the  Texas 
Government  Code  authorized  the  State 


Treasurer  to  establish  within  the  Texas 
Safekeeping  Trust  Company  a  state 
employees  tax  exempt  money  market 
mutual  fund  pursuant  to  a  governmental 
plan,  to  be  acuninistered  by  the  State 
Treasurer,  that  would  permit  state 
employees,  statewide  elected  officials, 
ana  duly  elected  members  of  the  Texas 
Legislature  to  pool  their  funds  for  the 
pxirpose  of  making  investments  in  high- 
grade  tax  exempt  securities.  Section 
404.103  of  the  Texas  Government  Code 
was  repealed  in  May  1993  by  the  Texas 
legislature.  As  a  result,  effiactive  August 
30, 1993,  the  State  Treasiuer  no  longer 
has  legal  or  statutory  authority  to  create 
the  Fund. 

2.  Applicant  never  engaged  in 
business  operations  and  never  offered 
shares  to  investors,  or  possessed  any 
assets. 

3.  Applicant  has  no  secxuityholders. 

4.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand. 

Deputy  Secntaiy. 

(FR  Doc.  93-1 B692  Filed  8-4-93;  8:45  am] 

■aUNO  COOE  MIO-ai-M 


[totveetment  Company  Act  Releoee  No. 
19604;  S12-S45S] 

WNC  Housing  Tex  Credit  Fund  IV,  LP. 
end  WNC  Tex  Credit  Peitnere,  IV,  LP. 

July  30, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTWN:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  WNC  Housing  Tax  Credit 
Fund  IV,  L.P.,  a  California  limited 
partnership  (the  "Partnership")  and  its 
general  partner,  WNC  Tax  Credit 
Partners  IV,  LP.,  a  California  limited 
partnership  (the  "General  Partner"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  all  provisions  of  the  Act. 
SUMMARY  OF  APPUCATK)N:  Applicants 
seek  an  order  that  would  exempt  the 
Partnership  bom  all  provisions  of  the 
Act  to  permit  the  Partnership  to  invest 
in  limited  partnerships  that  engage  in 
the  ownership  and  operation  of 
apartment  complexes  for  low  and 
moderate  income  persons. 
PUNQ  DATE:  The  application  was  filed 
on  June  17, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC* 
Secretary  and  serving  applicants  wdth  a 
copy  for  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
August  24, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Eersons  who  wish  to  be  notified  of  a 
earing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW..  Washingtmi,  DC  20549. 
Applicants,  c/o  WNC  Tax  Credit 
Partners  IV.  LP.,  3158  Redhill  Avenue, 
suite  120,  Costa  Mesa,  California  9262&- 
3416. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollad(-Matz,  Senior  Attorney,  at  (202) 
504-2801.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  MFORMATWN:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

^pUcants  Representations 

•  1.  The  Partnership  was  formed  on 
May  4, 1993.  The  Partnership  will 
"operate  as  a  "two-tier"  partnership.  j.e., 
the  Partnership,  as  a  limited  partner, 
will  invest  in  other  limited  partnerships 
("Local  Limited  Partnerships")  that  in 
turn  will  engage  in  the  ownership  and 
operation  of  apartment  complexes. 
Applicants  believe  that  this  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnerships.  Investment  Company  Act 
Release  No.  8456  (August  9, 1974) 
("Release  No.  8456").  The  apartment 
complexes  are  expected  to  qualify  for 
low  income  housing  tax  credits  under 
the  Internal  Revenue  Code  of  1986. 

2.  The  Partnership's  investment 
objectives  are  (a)  to  provide  ciurent  tax 
benefits  in  the  form  of  tax  credits  which 
qualified  investors,  as  defined  in  the 
Partnership's  prospectus  (the 
"Prospectus"),  may  use  to  ofEset  their 
Federal  income  tax  liabilities,  (b)  to 
preserve  and  protect  the  Partnership's 
capital,  and  (c)  to  provide  cash 
distribution  from  sale  or  refinancing 
transactions. 

3.  On  Jime  16. 1993.  the  Partnership 
filed  a  registration  statement  tmder  the 
Securities  Act  of  1933.  pursuant  to 
which  the  Partnership  intends  to  offer 
publicly,  in  one  or  more  series  of 
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_  ,300000  unite  of  Umited 
paitnenhip  interart  ("Unite")  at  $1,000 
INT  Unit  Th*  minimum  invNtment  will 
b«  fiv*  Unite.  Puidiann  of  Ihiite  will 
b«XBM  Umitod  paitMn  rUmitod 
PaitMn")  of  th*  PutMnhip. 

4.  TIm  Pntnanhip  will  not  aooept  any 
subaaiptions  for  Unite  until  the 
lequMtad  axMnptiva  onkrii  granted  or 
the  Paitnmhip  recaivw  an  opinion  of 
counael  that  it  is  oxampt  bom 
ragistration  under  the  Act  Any 
subacriptions  for  Unite  must  tie 
approved  by  the  General  Paitner.  m^ch 
approval  vml  be  oonditiooed  upcm 
repraeantations  aa  to  suitability  of  the 
investment  fior  eech  subecribar.  The 
suitability  standards  provide,  among 
other  things,  that  investment  in  that 
Partnership  is  suiteble  only  for  an 
investor  who  eithv  (a)  has  a  net  «n»th 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $35,000  and  an 
annual  gross  income  of  at  least  $35,000, 
or  (b)  inespective  of  annual  income,  baa 
a  net  worth  (exclusive  of  home, 
furnishings  and  automobilea)  of  at  least 
$75,000.  Unite  will  be  sold  onlv  to 
inveators  idio  meet  theae  auitabilihr 
standards,  or  more  restrictive  suitability 
standards  as  may  be  established  by 
certain  stetes  for  purchasers  of  Unite 
within  their  respective  jurisdictions.  In 
addition,  transfars  of  Unite  wrill  be 
permitted  only  if  the  transiiBree  meete 
the  same  suitability  standards  as  had 
been  imposed  upon  the  transferor 
Limited  Partner. 

5.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
apartmmt  complex  will  be  Umited,  the 
Partnership's  ownership  of  intereste  in 
Local  Limited  Partnerships  shall,  in  an 
economic  sense,  be  tantamoimt  to  direct 
ownership  of  the  apartment  complexes 
themselves.  The  Partnership  normally 
will  aoquire  at  least  a  90%  interest  in 
the  profits,  losses  and  tax  credits  of  the 
Local  Limited  Partnerships.  However,  in 
certain  cases,  the  paitnerehip  may 
acquire  a  lesser  interest.  In  these  cases, 
the  Partnership  normally  will  acquire  at 
least  a  50%  interest  in  the  profits, 
losses,  and  tax  credits  of  the  Local 
Limited  Partnership.  From  95%  to 
100%  of  the  proceeds  from  a  sale  or 
refinancing  of  an  apartment  complex 
will  normally  be  paid  to  the  Partnership 
until  it  has  received  a  full  return  of  that 
portion  of  the  net  proceeds  invested  in 
the  Local  Limited  Partnership  (which 
may  be  reduced  by  any  cash  flow 
distributions  previously  received).  The 
Partnership  also  will  receive  a  share  of 
any  remaining  sale  or  refinancing 
proceeds,  which  share  may  range  from 
10%  to  90%. 

6.  The  Partnership  will  have  certain 
voting  rights  with  respect  to  each  Local 


Limited  Paitnanhip.  flw  voting  li^te 
%vill  indude  the  li^  to  dismiss  and 
replace  the  local  ganaral  partner  oo  the 
basis  of  performance,  to  apptov  or 
diaapprova  a  aala  or  lafinudng  of  the 
apartment  complex  owned  by  auch 
Local  Limited  Partnership,  to  approve  or 
disapprove  the  diaaolutioD  of  ma  Loal 
Limited  Partnership,  and  to  approve  or 
disapprove  amendmente  to  the  local 
Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Partnership's  investment 

7.  The  Partnership  will  be  controlled 
by  the  Gmeral  Partner,  pursuant  to  the 
Partnership's  paitnarahip  agreemoit 
(the  'Tartnarship  Agreement").  The 
Limited  Partners,  consistent  with  their 
limited  liability  status,  will  not  be 
entitled  to  partidpato  in  the  control  of 
the  busineaa  of  the  PartuOTship. 
Hovrever,  a  majority-in-interest  of  the 
Limited  Partners  will  have  the  right  to 
amend  the  Partnership  Agreement 
(subject  to  certain  limitations),  to 
remove  any  General  Partner  and  elect  a 
replacement  therefor,  and  to  dissolve 
the  Partnership.  In  addition,  under  the 
Partnership  Agreement,  each  Limited 
Partner  is  entitled  to  review  all  hooka 
and  records  of  the  Partnership. 

8.  The  Partnership  Agreement  and 
Prospectus  contain  numerous 
provisions  designed  to  insure  fair 
dealing  by  the  Genmal  Partner  %vith  the 
Limited  Partners.  All  compensation  to 
be  paid  to  the  General  Partner  and  ite 
affiliates  is  specified  in  the  Partnership 
Agreement  and  Prospectus.  While  the 
fees  and  other  forms  of  compensation 
that  vrill  be  paid  to  the  General  Partner 
and  ita  affiliates  will  not  have  been 
negotiated  at  arm's  length,  applicanta 
believe  that  the  compensaticm  is  fair  and 
on  terms  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangementa  had  been  made  with 
independent  third  parties. 

9.  During  the  offering  and 
organizational  phase,  the  General 
Partner  and  its  affiliates  will  receive  a 
nonaccountable  expense  reimbursement 
equal  to  2%  of  capital  contributions. 
The  General  Partner  also  will  be 
reimbursed  by  the  Partnership  for  the 
actual  amount  of  expenses  inclined  in 
connection  with  organizing  the 
Partnership  and  conducting  the  offering. 
However,  the  General  Partner  has  agreed 
to  pay  any  organizational  and  offiaring 
expenses  of  the  Partnership  in  excess  of 
15%  of  capital  contributions. 

10.  During  the  acquisition  phase,  the 
Partnership  will  pay  the  General  Partner 
or  ita  affiliates  a  selection  fee  for 
analyzing  and  evaluating  potential 
investments  in  Local  Limited 
Partnerships.  The  selection  fee  will  not 
exceed  8%  of  capital  contributions.  The 


Ganaral  Partner  and  ite  afSliataa  will  be 
reimbufaed  by  the  Partnership  far  the 
actual  amount  of  any  partnarahip 
aoqnialtion  surpanaas  advmcad  Vf  tham, 
provided  that  aoquiaition  agqMoaaa  shall 
not  oxoaad  1.2%  of  capital 
contiibutiona.  During  the  operating 
phase,  the  Ganaral  Partner  wili  raoatva 
1%  of  any  cash  availaUa  far 
distribution,  and  the  Partnardiip  may 
pay  certain  feea  and  raimbuisanante  to 
the  General  Partner  or  ite  *ffilMf»,  In 
addition  to  the  foregoii^  faaa  and 
intereste,  the  General  Partner  and  ite 
affiliataa  wiU  be  allocated  ganavally  1% 
of  profite  and  loaaea  of  the  Partnerdiip 
for  tax  purpoaea  and  tax  credita. 

11.  Allprooaeds  from  any  aadaa  of  the 
puUic  offering  of  Unite  initially  will  be 
placed  in  an  eaaow  account  with 
National  Bank  of  Southern  Califaniia 
("Escrow  Agent").  Pending  rrisaaa  of 
ofiering  proceeds  to  the  Partnership,  the 
Escrow  Agent  will  deposit  eecnmed 
funds  in  short-term  United  States 
Government  securities,  securittos  issued 
or  gueranteed  by  the  United  States 
Government  and  certificates  of  deposit 
or  time  or  demand  depoeita  in 
commerdal  banks.  Upon  receipt  of  a 
prescribed  minimimi  amount  of  capital 
contributions  for  a  series,  funds  in 
escrow  will  be  released  to  the 
Partnership  and  held  by  it  pending 
investment  in  Local  Limited 
Partnerships. 

AppUcanto'  Legal  Analyaia 

1.  Applicanta  believe  that  the 
Partnership  is  not  an  "investment 
company"  under  section  3(a)(1)  or 
section  3(a)(3)  of  the  Act.  If  ^e 
Partnership  is  deemed  an  investment 
company,  however.  appUcanta  request 
an  exemption  under  section  6(c)  from 
all  provisions  of  the  Act. 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  "investment 
company"  if  it  is  or  holds  itself  out  as 
being  engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Applicanta,  however,  believe 
that  the  Partnership  will  not  be  an 
investment  company  under  section 
3(a)(1)  because  the  Partnership  will  be 
in  the  business  of  investing  in  and  being 
beneficial  owner  of  apartment 
complexes,  not  securities. 

3.  Section  3(a)(3)  of  the  Act  provides 
that  an  issuer  is  an  "investment 
company"  if  it  is  engaged  or  proposes  to 
engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owns  or  proposes  to 
acquire  "investment  securities"  having 
a  value  exceeding  40%  of  the  value  of 
such  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items). 


41832 


Fwlerai  RegMter  /  Vol.  58.  No.  149  /  Thursday.  August  5,  1993  /  Notices 


Applicants,  however,  believe  that  the 
Local  Limited  Partnership  interests 
should  not  be  considered  "investment 
securities"  because  those  interests  are 
not  readily  marketable,  have  no  value 
apart  from  the  value  of  the  apartment 
complexes  OMmed  by  the  Local  Limited 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences. 

4.  Release  No.  8456  states  that 
investment  companies  that  are  two-tier 
real  estate  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  exemption  from  the  Act 
pursuant  to  section  6(c).  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
person  from  any  provision  of  the  Act 
and  any  rule  therexmder,  if,  and  to  the 
extent  that,  sudi  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  believe  that  the 
Partnership  will  operate  in  accordance 
with  the  purposes  and  criteria  set  forth 
in  Release  No.  8456.  The  release  lists 
two  conditions,  designed  for  the 
protection  of  investors,  which  must  be 
satisfied  to  qualify  for  an  exemption 
under  section  6(c).  First,  interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  imsuitable.  Second, 
requirements  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  assert,  among  other 
things,  that  the  exemption  requested  is 
both  necessary  and  appropriate  in  the 

f)ublic  interest  because  investment  in 
ow  and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  Title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form. 

7.  Applicants  also  assert  that  the 
suitability  standards  set  forth  in  the 
application,  the  requirements  for  fair 
dealing  provided  by  the  Partnership 
Agreement,  and  pertinent  governmental 
regulations  imp<^ed  on  each  Local 
Limited  Partnership  by  various  Federal, 
state,  and  local  agencies  provide 
protecticm  to  investors  in  Units 
comparable  to  and  in  some  respects 
greater  than  that  provided  by  the  Act. 


For  the  SEC  l>y  the  Division  of  InvMtnMnt 
Management,  under  delated  authority. 
Maisarat  R  McFarlaad. 
Deputy  Secntaiy. 

IFR  Doc  93-18693  Filed  8-4-93;  8:45  ami 
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OEPAFrrMENT  OF  TRANSPORTATION 

Faderal  Hlghiway  Admlnlatratton 

Environmental  Impact  Statamant; 
AaotIn  County.  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

StiMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Asotin  County,  Washington. 
FOR  FURTHER  INFORNIA-nON  CONTACT: 
Lynn  Porter,  Area  Engineer,  Federal 
Highway  Administration,  711  S.  Capitol 
Way,  Evergreen  Plaza  Building,  suite 
501,  Olympia,  Washington  98501-1284, 
Telephone:  (206)  753-9411. 

SUPPt£MENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  and  the  Asotin  County 
Public  Works  Department,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  construct  a  new 
1.1  mile  Fleshman  Way  roadway  in 
Asotin  County,  Washington.  The 
proposed  improvement  would  also 
involve  the  reconstruction  of  the 
existing  15th  Street  between  16th 
Avenue  and  Bridge  Street  (U.S. 
Highway  12)  for  a  distance  of  about  1.5 
miles. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demands. 
Also  included  in  this  proposal  are  a  new 
interchange  or  intersection  in  the 
vicinity  of  13th  Street  and  16th  Avenue 
on  Fleshman  Way. 

Alternatives  under  consideration  for 
Fleshman  Way  include  (1)  taking  no 
action;  (2)  widening  existing  16th 
Avenue  from  two  lanes  to  four  lanes;  (3) 
constructing  a  new  four  lane  roadway 
on  a  route  north  of  16th  Avenue;  and  (4) 
constructing  a  new  four  lane  roadway 
on  a  route  south  of  16th  Avenue. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade,  alignment,  and 
intersections. 

Alternatives  under  consideration  for 
the  15th  Street  portion  of  the  proposed 
action  include  (1)  taking  no  action;  and 
(2)  widening  the  existing  two  lane 


roadway  to  three  lanes  (two  travel  lanes 
and  a  continuous  left  tiun  lane). 

Letters  describing  the  proposed  action 
and  soliciting  comments,  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  kaown  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  have  already  been  held  in 
Asotin  County  between  February  and 
April.  1993.  Additional  scoping  and 
informational  meetings  will  be  held  as 
this  process  continues,  and  in  addition, 
a  pubUc  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  No  additional  formd 
scoping  meetings  are  currently  planned. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12373 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  26, 1993. 
Lynn  A.  Poiter, 

Area  Engineer,  Olympia,  Washington. 
[PR  Doc.  93-18622  Filed  8-4-93: 8:45  am] 
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Federal  Railroad  Admlniatratkm 

Fiscal  Year  1993  Railroad  Usar  Fat 
Calculations 

AGENCY:  Federal  Raifroad 
Administration;  Department  of 

Transportation. 
ACTKm:  Notice. 

SUMMARY:  The  Federal  Raifroad 
Administration  is  today  publishing  its 
fiscal  year  1993  assessment  rates 
supporting  the  collection  of  railroad 
user  fees. 

FOR  FURTHER  MFORMATION  CONTACT: 
Vicky  McCully,  RaibxMd  User  Fee 
Officer.  Federal  Railroad 
Administration.  400  Seventh  Street, 
SW.,  Washington.  DC  20590;  telephone 
(202) 366-6569. 

SUPPLEMENTARY  MFORMATION:  In  its 
regulations  implementing  the  Railroad 
User  Fee  provisions  of  the  Federal 
Railroad  Safety  Act  of  1970  (see  49  CFR 


UMI 
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part  245.301(8)),  the  Federal  Railroad 
Administration  (PRA)  indicated  that  it 
would  publish  a  notice  each  year  in  the 
Federal  Register  identifying  FRA's 
calculations  of  the  total  railroad  user  fee 
to  be  collected  for  the  fiscal  year,  the 
assessment  rate  per  train  mile,  the 
assessment  rate  per  employee  hour,  and 
the  assessment  rate  per  road  mile  (as 
adjusted  by  the  sliding  scale). 

For  fiscal  year  1 993 ,  user  fiae 
assessments  totalling  $34,583,143  are 
based  on  595,260,083  total  industry 
train  miles;  152,414  total  industry  road 
miles;  and  517.286,132  total  industry 
employee  hours. 

The  base  assessment  rate  per  road 
mile  is  $79.23,  with  applicable 
adjustments  for  the  sliding  scale  as 
follows: 


Trerin  iniloAood  mHe 
ratio 

SP 

RMrate** 

1201  and  Above 

1001  to  1200 

1.00 
0.75 
0.50 
0.25 
0.00 

$94.24 
5842 

751  to  1,000 

38.61 

501  to  750 

18.81 

Up  to  500  

0.00 

*SF  refers  to  scaling  factor. 

**RM  RATE  refers  to  Road  MHe  Rate. 

The  assessment  rate  per  train  mile  is 
$.031877.  The  assessment  rate  per 
employee  hour  is  $.006669. 

Issued  in  Washington,  DC  on  July  15. 1993. 
S.  Marie  Unda^r, 

Acting  Federal  Railroad  Administrator 
(FR  Doc.  93-18725  Filed  a-«-93;  8:45  am] 
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Maritime  Admlniatration 
podiat  8-901] 

Firat  American  Bullc  Carrier  Corp. 
(FABC);  Application  Under  Section 
605(c)  of  the  Merchent  Marine  Act, 
1936,  aa  Amended,  to  Conform  FABC'a 
Service  Deecription  to  Lyicee  Broa. 
Steemaliip  Co.,  Inc'a  Trade  Route  1 
Deecription  in  Doclwt  S-890 

Notice  is  hereby  given  that  First 
American  Bulk  Carrier  Corporation 
(FABC)  by  letter  application  of  July  20, 
1993,  as  amended  July  28. 1993,  has 
requested  amendment  of  its  subsidized 
service  description  to  conform  the  trade 
route  service  description  in  FABC's 
ODSA  MA/MSB-451(a)  to  the 
description  which  is  proposed  to  be 
incorporated  in  Lykes  Bros.  Steamship 
Co.,  Inc.  (Lykes)  ODSA  MA/MSB-451 
by  the  Show  Cause  Order  dated  June  24. 
1993.  in  Docket  No.  S-890  (the 
"Order"). 

First,  the  request  contemplates  that 
the  service  description  for  authority  to 


serve  the  Mediterranean  will  include 
the  48  sailing  maximimi  as  set  out  at 
page  29  of  the  Show  Cause  Order. 

Second.  FABC  requests  that  the 
service  description  incorporate  the 
limitations  on  the  privilege  authority  for 
Trade  Route  18  set  out  in  letters  of  May 
22, 1992.  and  July  27. 1993.  submitted 
in  Docket  S-890.  by  Lykes  which 
would,  if  adopted,  allow  "a  maximum 
of  16  inbound  and  outboimd  sailings 
between  U.S.  Atlantic  and  Gulf  ports 
and  Southwest  Asia  from  Suez  to 
Burma,  inclusive  and  Africa  on  the  Red 
Sea  and  Gulf  of  Aden." 

FABC  notes  that  as  recognized  in  the 
Maritime  Administrator/Maritime 
Subsidy  Board's  (MA/MSB)  action  of 
August  29. 1990,  the  twenty  sailings 
included  in  FABC's  ODSA  MA/MSB- 
451(a)  are  subject  to  an  option  in  favor 
of  Lykes  to  repurchase  those  sailings  at 
the  end  of  the  time  charterers  between 
Lykes  and  FABC.  FABC  states  that  the 
time  charters  also  provide  that  FABC 
shall  request  that  its  subsidy  contract  be 
conformed  to  the  description  of  Lykes' 
subsidy  contract  if  Lykes  seeks  to 
conform  its  old  trade  route  descriptions 
to  the  new  trade  route  redesignations. 

Consistent  with  these  obligations. 
FABC  has  filed  the  application  to 
conform  the  trade  route  service 
description  in  MA/MSB-4Sl(a)  to  the 
TR-1  description  for  MA/MSB-451  set 
forth  in  the  Order  as  well  as  the 
prospective  limitations  on  TR-18. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  and  desiring  to  submit 
comments  concerning  the  application 
on  issues  pertinent  to  section  605(c)  of 
the  Merchant  Marine  Act,  1936,  as 
amended,  must  file  written  comments  in 
triplicate  with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  18, 1993.  The  Maritime  Subsidy 
Board  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

Dated:  July  30, 1993. 

By  Order  of  the  Maritime  Subsidy  Board. 
IaiM8E.SMri. 
Secretary. 

[FR  Doc.  93-18632  Piled  8-4-93;  8:45  am) 
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Nationai  Highway  TraNIc  Safely 
Admlniatration 

Announcing  the  Third  Meeting  of  the 
Craah  Data  Analyaia  Sul)commlttae  of 
the  Motor  Vehicle  Sefety  Reeeerch 
Advleory  Committee 

July  28, 1993. 

AGENCY:  National  Highway  Safety 
Administration  (NHTSA),  DOT. 
ACnON:  Meeting  annoimcement. 

StNiMARY:  This  notice  announces  the 
third  meeting  of  the  Crash  Data  Analysis 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
concerning  the  types  of  crash  data  that 
should  be  collected,  how  existing  crash 
data  collection  programs  can  be 
improved  and  approaches  to  analyze 
crash  data. 

DATE  AND  TWE:  The  meeting  is 
scheduled  for  October  6, 1993,  frxim  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
room  9230  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington.  DC. 

SUI>f>l£MENTARY  MFORMATION:  In  May 
1987,  the  Motor  Vehicle  Safetv  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research. 

The  MVSRAC  will  provide 
information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research, 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Crash  Data 
Analysis  Subcommittee  will  focus  on 
the  Quality  Control  of  the  National 
Center  for  Statistics  and  Analysis's 
crash  data  systems.  The  development  of 
a  Quality  Control  Program  begins  with 
understanding  the  data  system,  data 
collection  and  coding  procedures,  and 
finally  the  building  and  maintenance  of 
the  analysis  file.  The  quality  of  data  is 
an  important  issue  since  it  directly 
impacts  on  the  reliability  of  the  analyses 
performed  using  the  data.  The 
discussions  will  cover  the  following 
items: 

(1)  Overview  of  the  types  of  quality 
control  processes  currently  in  place 
(this  includes  edit  checks,  case  review, 
and  monitoring  researchers'  or  coders' 
performance). 
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(2)  PkM  farraviiknis  to  tlM  Miatiiig 
quality  control  approacbat,  and 

(3)  mput  from  tna  subcommittee  on 


recominandad  approachaa  to  quality 
control  • 

The  meeting  is  open  to  the  pubUc,  * 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
OffjTTTiaw,  Mr.  William  H.  Walsh, 
Director  of  the  National  Center  for 
Statistics  and  Analysis  of  the  National 
Highwray  Traffic  Safety  Administration. 

A  puUic  reference  file  (NimibOT  S&- 
Ol-Crash  Data  Analysis)  has  been 
establidied  to  contain  the  products  of 
the  SiAcommittee  and  will  be  open  to 
the  public  during  the  hours  of  9:30  a.m. 
to  4  p.m..  at  the  Naticmal  Highway 
Traffic  Safety  Administration's 
Technical  Refarance  Division  in  room 
5110  at  400  Seventh  Street.  S.W.. 
Washi^on.  DC  20S90.  telephone:  (202) 
366-5927. 


CswgiL.1 

Qiairman.  KMor  Vehide  SafatylimeUch 

Advisory  ConunlttBB. 

[FR  Doc  93-18633  Filed  »-«-»3: 8:4S  am] 


U 

[Docket  New  TM-tt;  Nodee  SOI 

Th«n  Data:  Holor  Vthlcfe  TiMfl 


UMI 


r.  National  Highway  Traffic 
Safety  Administratioa.  (NHTSA).  DOT. 
ACTION:  Publication  of  theft  data;  request 
for  comments. 

SUMMARY:  This  document  publishes,  for 
review  and  comment,  data  on  passenger 
motor  vehide  thefts  that  occunod  in 
calendar  years  1990-1991.  NHTSA 
obtained  these  data  from  the  National 
Crime  Infarmation  Canter  CNOC)  of  the 
Federal  Bureau  of  Investigation  (FBO- 
As  required  by  the  "Anti  Car  Theft  Act 
of  1992."  theee  data  will  be  used  to 
detarmine  the  theft  ratea  ftx  existing 
passengar  motor  vehicle  lines 
manufectured  in  model  years  1990  and 
1991  and  far  determining  the  median 
theft  rate  far  all  thoee  lines.  Vriiide 
lines  with  a  theft  rate  that  exceeds  the 
median  nie  would  be  subject  to 
selection  far  coverage  under  the  Theft 
Prevention  Standard. 
MTit:  Comments  must  be  received  on 
or  before  September  20. 1903. 
ADORESSCt:  All  comments  should  refer 
to  the  docket  number  and  notice 
number  dted  in  the  heading  of  this 
document  and  be  submitted,  pnhrtb\y 
in  ten  copies  tot  Docket  section,  room 
5109.  National  ifis^iway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Docket- 


houra  are  from  0-JO  ajn.  to  4  pja« 
Monday  through  Friday. 
FOR  RM1NBI MRMMATKM  COMrACr:  Ma. 
Barbara  A  Gray.  Office  of  Market 
Incentivea.  NHTSA.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  U  (202)  366-174a 


mt 


liTION: 


Original  Base  MedUn  Theft  Kale 

(198^-1964  Median  Theft  Rate) 

The  Motor  Vehicle  Theft  Law 
Enfbn»ment  Act  of  1984  (Public  Law 
98-547)  (Theft  Act),  added  titfe  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Coet  Savings  Act). 
Pursuant  to  Titfe  VI.  NHTSA 
promulgated  49  CFR  part  541,  titled 
"Federal  Motor  Vehide  Theft 
Prevention  Standard."  Part  541 
estaUiahes  performance  reouirements 
for  inscribing  <a  affixing  vehide 
identification  nimibera  (VINs)  onto 
certain  major  original  equipment  and 
replacement  parts  of  hign  tneft  lines  of 
pessnngfrr  motor  vehides. 

Section  603  of  the  Cost  Savings  Act. 
as  originally  enacted,  spedfied  three 
categories  of  car  lines  that  ware  high 
theft  lines  within  the  meaning  of  title 
VI.  These  three  types  were: 

Existing  lines  that  had  a  theft  rate 
exceeding  the  median  theft  rate  for 
calendar  years  (CYs)  1983-1984  (section 
603(a)(1)(A)): 

New  lines  that  were  likely  to  have  a 
theft  rate  exceeding  that  meidian  theft 
rate  (section  603(aKl)(B)): 

Linea  with  theft  rates  below  the 
median  theft  rate,  but  which  had  a 
majority  of  major  parts  interchangeable 
with  lines  whose  tiieft  rate  exceeded  or 
was  likely  to  exceed  the  median  theft 
rate  (aection  603(a)(lKC)). 

Section  603(b)  of  the  Cost  Savings  Act 
provided  that  the  median  theft  rate  was 
the  combined  rate  determined  for  CYs 
198^-1984.  Section  603(bKl)  set  forth 
the  equation  NHTSA  must  use  to 
determine  the  theft  rates  for  each  of  the 
vehide  lines.  The  theft  rate  for  eadi  line 
was  determined  by  a  fraction,  the 
numerator  of  which  was  the  number  of 
thefts  of  model  yeare  (MYs)  1983  and 
1984  vriiidea  of  that  line  during  CYs 
1963-1984,  and  the  denominator  of 
which  was  the  siun  of  the  production 
volumes  for  that  line  in  MYs  1983  and 
1984.  as  reported  to  the  EPA  under  Title 
V  of  the  Cost  Savings  Act. 

After  applying  this  formula  to  eacb 
existing  Une,  NHTSA  was  directed  by 
section  603(bX2)  to  rank  the  linea  bv 
theft  rates  to  calculate  the  median  theft 
rate.  When  there  was  an  even  number  of 
theft  rates,  section  603(b)  directed  that 
the  median  theft  rate  is  the  arithmetic 
average  of  the  two  ad  jdning  theft  rates 


midway  between  the  higheet  and  the 
loweat  of  such  theft  rates. 

Section  e03(bH3)  diradsd  NHTSA  to 
obtain  bom  tiie  ntoat  iriiabw  source  or 
ioiaoas  aocnreta  and  tinely  ttwft  and 
ncovaqr  data  and  publish  socfa  data  far 
review  and  f i  annwwiL  Tb  the  yaataat  extsot 
poMriUe.  (NHTSA]  shall  utiUaa  theft  data 
rBDortad  bjr  Federal.  Stats,  or  local  police. 
After  such  publicatian  and  opportunity  Cor 
comment.  [NHTSA]  dull  utilize  the  Oeft 
data  to  detarmine  ^  median  theft  rate  under 
this  tubwctioa. 


In  a  Fedaral  BagislBr  document  of 
November  12. 1985  (50  FR  46666), 
NHTSA  published  the  final  theft  data 
reflecting  passenger  motor  vehide  thefts 
in  CYs  1983-1984.  In  that  notice, 
NHTSA  also  explained  how  it  dedded 
on  the  data  source  to  be  used  and  how 
it  calculated  the  final  theft  rates. 
NHTSA  determined  that  information 
from  the  National  Crime  Information 
Center  (NQC)  of  the  Federal  Bureau  of 
Investigation  (FBI),  would  be  the  moat 
accurate  and  timely  data.  The  NCIC  is 
a  govemmmt  system  that  receivea 
vdiide  theft  information  from  nearly 
23,000  police  agendas  and  other  law 
enforcemmt  authoritiea  throughout  the 
United  States.  The  NQC  data  also 
indudes  reported  thefts  of  self-insured 
and  uninsured  vdiicles,  not  all  of  which 
are  reported  to  other  data  aouroaa. 

In  the  November  1985  notice,  the 
agency  also  explained  how  it  dedded  to 
apply  the  term  "line"  for  purpoeea  of 
calculating  vehide  theft  rates,  line"  is 
defined  in  section  601(2)  of  the  Coat 
Savings  Ad  as: 

•  •  *  a  name  which  a  manufacturer 
applies  to  a  group  of  motor  veliicle  models 

of  the  same  make  which  have  the  same  body 
or  chassis,  or  otherwise  are  similar  in 
construction  or  design. 

Section  603(bXl)  of  the  Coat  Savings 
Ad  further  diiocta  the  agency  to  uae 
production  volumaa  of  the  lines,  as 
reported  to  the  Environmental 
Protection  Agency  (EPA)  under  Titfe  V 
of  the  Cost  Savings  Ad,  to  cakwlate  the 
theft  rates.  Hence,  the  agency  applied 
the  term  "line"  in  a  manner  as  similar 
as  possibfe  to  that  used  by  the  EPA,  so 
that  NHTSA  could  uae  the  EPA 
infarmation.  NHTSA  also  explained 
how  it  would  apply  the  term  "line"  in 
the  final  rule  establishing  49  CFR  part 
542,  Procedures  for  Seleding  lines  to  be 
Covered  by  the  Theft  Prevention 
Standard.  See  50  FR  34831.  at  34833; 
August  28. 1985. 

Based  on  its  calculations,  NHTSA 
determined  in  the  November  1985 
notice  that  the  median  theft  rate  for  CYi 
1983  and  1984  was  3.2712  thefts  par 
thousand  vehicles.  That  number  was  Um 
arithmetic  average  of  the  ratea  for  tfaa 
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lines  that  ranked  65th  and  66th.  out  of 
a  total  of  130  vehicle  lines. 

New  Base  Median  Theft  Rate 

(1990-1991  Median  Theft  Rate) 

The  "Anti  Car  Theft  Act  of  1992" 
(ACTA),  which  became  law  on  October 
25. 1992.  amended  Title  VI.  "Theft 
Prevention."  of  the  Cost  Savings  Act. 
Section  603(a)(1)(A)  was  revised  to 
specify  that  high  theft  lines  are: 

Passenger  motor  vehicles  of  any  line  which 
if  detenninad  *  *  *  to  have  had  a  new 
passenger  motor  vehicle  theft  rate  in  the  2 
calendar  years  immediately  preceding  the 
year  in  which  the  Anti  Car  Thef^  Act  of  1992 
is  enacted  which  exceeds  the  median  theft 
rate  for  all  new  passenger  motor  vehicle 
thefts  in  such  2-year  period. 

The  effisct  of  this  amendment  was  to 
require  the  agency  to  calculate  theft 
rates  for  passenger  motor  vehicle  lines 
for  the  CY 1990-1991  period  and  then 
to  establish  a  new  median  theft  rate, 
based  on  that  same  period. 

Title  VI  was  also  amended  to  redefine 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6,000  pounds  gross  vehicle  weight  or 
less."  See  section  601(1)  of  title  VI. 
Before  Title  VI  was  amended, 
"passenger  motor  vehicle"  was  defined 
for  Title  VI  piirposes  to  include 
passenger  can  only.  Given  the  new 
definition  of  "passenger  motor  vehicle." 
NHTSA  must  calculate  the  CYs  1990 
and  1991  theft  rates  not  only  for 
passenger  cars,  but  also  for 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  that  are 
rated  at  6.000  pounds  gross  vehicle 
weight  rating  or  less.  Depending  on 
their  theft  rates,  certain  MPV  and  LDT 
lines  may  be  determined  to  be  likely 
high  theft  lines,  and  thus  may  be  subject 
to  the  parts  marking  requirements  of  the 
Theft  Prevention  Standard. 

CdcnUtioa  of  1990-1991  Median  Theft 


In  calculating  the  CY  1990-1991  theft 
rates.  NHTSA  followed  the  same 
procedures  it  used  in  calculating  the 
1983-1984  theft  rates,  with  minor 
exceptions.  For  the  1990-1991  data. 
NHTSA  relied  on  information  firom  the 
NCIC  and  applied  the  definition  of 
"line."  To  initially  identify  the  affected 
MY  1990  and  1991  passenger  motor 
vehicle  lines.  NHTSA  referred  to  the 
RPA's  Fuel  Economy  Estimates  Guide. 
For  production  data  on  each  vehicle 
line.  NHTSA  reviewed  data  collected 
fitim  mid  model  year  production  reports 
provided  to  the  EPA  by  the 
manufactursra.  In  ordor  to  double  check 
this  data,  NHTSA  sent  letten  to  each 


manufscturer  of  the  relevant  vehicle 
lines,  requesting  each  manufacturer  to 
provide  its  finalMY  1990  and  1991 
production  volume  data  for  these  lines, 
including  MPVs  and  LDTs  rated  at  6,000 
pounds  gross  vehicle  weight  or  less. 
NHTSA  received  complete  responses 
from  all  manufacturers  that  it  contacted, 
with  he  exception  of  Mercedes-Benz, 
which  declined  to  provide  production 
information  for  inmvidual  models 
within  Mercedes-Benz  lines.  The 
Mercedes-Benz  theft  rates  are  provided 
by  vehicle  line,  rather  than  by 
individual  models.  Information  about 
Mercedes-Benz  models  instead  of 
Mercedes-Benz  vehicle  lines  is 
important  because  the  models  are  more 
commonly  known  than  the  names  of  the 
lines.  For  example,  it  is  generally 
known  what  a  Mercedes-Benz  300SEL 
model  looks  like,  while  very  few  outside 
of  the  Mercedes-Benz  company  are 
aware  that  the  300SEL  is  part  c'.  the  126 
vehicle  line.  In  order  to  give  the  public 
some  idea  of  the  theft  rates  for  each 
model  in  appendix  A  of  this  notice, 
NHTSA  lists  the  models  in  each 
Mwcedes-Benz  line  for  MYs  1990  and 
1991.  The  public  can  get  an  idea  of  the 
1990  or  1991  theft  rate  of  a  particular 
Mercedes-Benz  model  in  Appendix  A, 
seeing  what  vehicle  line  that  model  is 
classified  under,  and  then  referring  to 
the  listing  of  the  theft  rates  for  the 
relevant  Mercedes-Benz  vehicle  line. 

Before  calculating  the  CY  1990-1991 
theft  rates,  NHTSA  reviewed  the  theft 
data  frY)m  NQC  by  examining  the 
vehicle  identification  numbers  (VINs)  of 
all  the  vehicles  reported  stolen.  The  VIN 
is  a  seventeen  character  series  of  arable 
numbera  and/or  roman  lettere  whidi  is 
assigned  to  a  motor  vehicle  for 
identification  purposes.  Each  motor 
vehicle  is  assigned  a  unique  VIN 
niunber  by  its  manufacturer.  By 
regulation,  NHTSA  specifies  the 
information  about  tbe  attributes  of  the 
vehicle  that  must  be  provided  in  the 
VIN.  (See  49  CFR  part  565  Vehicle 
Identification  Number — Content 
Requirements.)  VIN  attributes  include 
type  of  vehicle  (i.e.,  passenger  car,  MPV, 
or  truck,  and  the  vehicle's  make.  line, 
and  model),  model  year  of  the  vehicle, 
and  gross  vehicle  weight  rating  of  the 
vehicle.  Thus,  through  information 
provided  in  the  VIN.  NHTSA  can 
identify  the  vehicle  line  and  gross 
vehicle  weight  rating  of  each  stolen 
vehicle. 

Using  the  VINs.  the  agency  "cleaned" 
the  data  by  removing  fit>m  consideration 
the  VINs  of  motor  vehicles  other  than 
passenger  motor  vehicles  (such  as  VINs 
of  buses,  trailen,  and  motorcycles),  and 
VINs  of  light-duty  trucks  and 
multipurpose  passengw  vehicles  over 


6.000  pounds  gross  vehicle  weight 
rating.  The  agency  also  removedVINs  of 
incomplete  vehicles,  since  NHTSA  had 
no  means  of  determining  the  vehicle 
type  of  the  incomplete  vehicle  when 
completed,  or  even  whether  the  stolen 
vehicle  was  completed.  As  was  done  in 
the  calculation  of  the  1983-1984  theft 
rates.  NHTSA  also  removed  duplicative 
reports  of  vehicles  with  identic^  VINs 
reported  to  have  been  stolen  writhin  a 
seven  day  period. 

The  cleansing  process  resulted  in 
significant  adjiistments  to  the  NCIC 
data.  The  NCIC  reported  a  total  of 
61,665  MY  1990  motor  vehicles  stolen 
in  1990.  After  the  adjustments  for  MY 
1990,  there  were  54,752  VINs  for  stolen 
passenger  can,  and  for  stolen  light-duty 
trucks  and  multipurpose  passenger 
vehicles  under  6,000  poimds  gross 
vehicle  weight.  After  using  the  same 
procedure  for  the  MY  1991  data,  the 
agency  foimd  that  there  were  54.018 
VINs  for  stolen  passenger  can,  and  for 
light-trucks  and  multipurpose  passenger 
vehicles  under  6,000  potmds  gross 
vehicle  weight. 

Using  the  cleansed  data,  the  agency 
then  calculated  the  theft  rates  for  eadi 
vehicle  line  by  dividing  the  reported 
thefts  of  each  vehicle  Ihie  for  MYs 
1990-1991  over  the  production  volumes 
for  that  line  (in  thousands  of  vehicles) 
as  reported  to  the  EPA  and  double 
checked  in  lettere  to  NHTSA.  After  this 
calculation  was  made  for  eadi  vehicle 
line.  NHTSA  ranked  the  lines  by  theft 
rate  (&t>m  high  theft  to  low  theft)  to 
calculate  the  median  theft  rate. 

Praliminaiy  Median  Theft  Rata  ibr 
1990-1991 

Based  on  the  above,  out  of  a  total  of 
226  vehicle  lines.  NHTSA  has 
preliminarily  determined  that  the 
median  theft  rate  for  CYs  1990-1991  is 
3.6436  thefts  per  thousand  vehicles 
produced.  3.6436  is  the  average  between 
number  113  (3.6449  thefts  pm  thousand) 
and  114  (3.6424  thefts  per  thousand).  Of 
those  vehicle  lines  with  a  theft  rate 
higher  than  3.6436, 90  are  passenger  car 
lines,  17  are  MPV  lines,  and  6  are  LDT 
lines. 

hi  Table  I  provided  below.  NHTSA 
has  tentatively  ranked  each  of  the 
vehicle  lines  ha  descending  order  of 
theft  rate.  Public  comment  is  sought  on 
the  accuracy  of  the  data,  especially 
production  volumes  of  individual 
vehicle  lines.  Public  comment  is  also 
sought  on  the  methodology  used  l^ 
NHTSA  in  determining  the  ranking  of 
the  existing  passenger  motor  v«hide 
lines. 
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Selectiaaaniii^'naAl 

'  1M0-1M1  TImA  Data 


Aftar  NHTSA  reviews  the  public 
comoMDts  in  response  to  this  request  for 
comment  on  the  preliminary  theft  data, 
it  will  make  appropriate  adiustmants  to 
the  data,  and  publish  the  Bnal  theft  data 
in  the  Fadaraf  Kagister.  NHTSA  will 
than  follow  die  procedures  it 
est^Iished  in  49  CFR  part  542     i 
Prooadures  for  Selecting  Lines  to  Im 
Covered  by  the  Theft  Prevention 
Standard  in  determining  high  theft 
hnes.  For  each  of  those  vehicle  lines 
ranked  among  those  with  the  highest 
1 13  (one-half  of  the  226  lines)  theft 
rates,  and  that  are  not  already  listed  in 
appendix  A  of  49  CFR  part  541  Federal 
Motor  Vehicle  Theft  Prevention 
Standard  as  high  theft  lines,  NHTSA 
intends  to  send  a  letter  to  the 
manufacturer  of  that  vehicle  line.  The 
letter  would  inform  the  manufecturer  of 
NHTSA's  preliminary  determination  of 
that  line  as  a  high  theft  line,  based  on 
the  CY  1990-1991  ntes.  | 

As  provided  in  part  542.  eecfa 
manufacturer  will  have  an  opportunity 
to  request  a  reconsideration  of  NHTSA's 
preliminary  determination,  and  to 
provide  the  facts  and  arguments 
underlying  its  ob)ections  to  the 
preliminary  determination.  NHTSA  will 
then  review  each  request  for 
reconsideration,  and  make  a  final 
determination  whether  the  vehicle  line 
is  high  theft  The  effect  of  a  final  high 
theft  determination  for  a  line  is  that 
vehicles  in  that  line  and  their  major 
replacement  parts  will  have  to  be 


marked  as  specified  in  the  Tbaft 
Prevantkm  Standard. 

For  thoaa  vehicle  linea  determined  to 
be  hi]^  theft  based  on  the  CY  1990- 
1991  theft  data.  NHTSA  intends  to 
require  parts  marking  iMginning  with 
MY  1995.  In  view  of  the  following  time 
considerations.  NHTSA  does  not  believe 
the  newly  designated  high  theft  lines 
can  be  made  subiect  to  part  541  any 
sooner.  NHTSA  intends  to  issue  tlM 
final  theft  data  early  in  MY  1994.  which 
bcfgins  in  the  fall  of  CY  1993.  NHTSA 
will  make  its  high  theft  determinations 
after  it  issues  the  final  data.  Section 
604(a)(4)  states  that  a  manufacturer  shall 
not  be  required  to  comply  with  parts 
marking  requirementa  "  *  *  *  for  a 
model  year  beginning  earlier  than  6 
months  after  the  date  of  selection." 
Therefore,  the  first  model  year  that  %irill 
begin  after  the  date  of  selection  (which 
must  be  some  date  after  the  final  theft 
data  are  issued)  is  MY  1995. 

It  is  proposed  that  newly  designated 
high  theft  passenger  cars  begin  to 
comply  with  parta  marking 
requirementa  in  MY  1995.  Compliance 
for  high  theft  MPVs  and  LDTs  may  be 
delayed  to  a  later  model  year  since 
determination  of  "major  parts"  for  these 
vehicles  has  not  yet  been  made.  An 
advance  notice  of  proposed  rulemaking 
was  published  July  7, 1993  (58  FR 
36376)  soliciting  comments  on  what 
parta  of  MPVs  and  LDTs  should  be 
considered  "major  parts."  Comments 
are  sought  on  this  implemwntation 
schedule. 

In  addition,  those  vehicle  lines  that 
are  presently  listed  in  appendix  A, 
regardless  whether  they  are  one  of  the 


top  113  high  theft  vehicle  lines,  will 
continue  to  be  listed  in  appendix  A. 
This  is  because  section  603(d)  provides 
that  except  for  exemptions  from  parts 
marking  due  to  NHTSA  approved 
antithen  devices.  NHTSA  may  not 
"render  the  standard  inapplioble  to  any 
line  which  at  any  time  has  been  subject 
to  the  standard." 

Aotharily:  19  U.S.C  2021:  ddegrtions  of 
authority  at  49  CFR  l.SO  and  S01.8. 

Issued  on:  July  30. 1993. 
BanyFalrke, 
Associale  Administrotorfor  Bulemaking. 

APPENOiX  A-^EnCEDES-BENZ  LINES 

FOR  Model  Years  1990  and  1991 


Modal  yaar1990 

Modal  year  1991 

Line 

Model 

Line 

Modal 

201 

190E  2.6  

201 

190E2.3. 
190E2.6. 

124 

300O2.5 

Turbo » 

124 

300O2.S 
Tuiba 

300O  2.6  

300E^6. 

300E 

300E. 

'V)0F4Malic 

•*■•»>• 

300E  IMalc 

300TE  

300TE. 

300TE4Malic 



300TE 
4Ma«c. 

300CE  

300CE. 

126 

300SE  

126 

300SE. 

300SEL  



300SEL 

aoosa 

asosoL  

•■•••••■ 

300SOL 

420SEL  

•••••••• 

420SEL. 

560SEL  

560SEC 



560SEL 

560SEC. 

129 

300SL  

129 

300SL 

500SL  _ 

SOOSL 

Table  l.— MVS  1990/91  Theft  Data  Notice  For  The  Theft  Preventxm  Stanoaw 


MiycaAnodel  (Ina) 


Fold  Mustang ....... 

S-ISQMCJmmy 

Prelude  -» 

S-10  Chavrolat 


Sonata 

Supra 

OMsmobNa  Bravada 

300ZX  

Cabitoiat 

Jaap  Chaiokaa 

RX-7  „ 

164 

Brougham 

to 
GolKSTI  


911  

POniae  Grand /M4 


Thefts 

Thefts 

1990 

1991 

1.545 

2.085 

276 

1,046 

379 

555 

046 

2.825 

367 

579 

336 

281 

66 

61 

0 

134 

448 

229 

116 

35 

1.837 

924 

107 

77 

0 

19 

296 

257 

448 

364 

23 

1S3 

78 

166 

306 

206 

387 

302 

31 

48 

1.888 

1.381 

nnxmciiOri 


1SS 


115.821 
16.257 
29.708 
56.000 
29.525 
25.021 

637 

0 

38382 

8,673 

136.416 

10,560 

0 

32.052 

00.150 

7.154 
13J88 
32.346 
46.874 

4.809 
188.150 


Production 


91.479 
61.794 
29,785 
192.680 
38,215 
24,542 

4J066 
11.138 
18.502 

4.138 
106,483 

7J0O 

1.847 
25.731 
30,019 
12.433 
15.966 
25.916 
44.881 

4318 
171382 


Theft  rata 
(199W91 
par  1.000 

produced) 


173109 

163395 

15.6093 

15.1562 

133175 

1Z4488 

1^1833 

1^0298 

113151 

11.7867 

11.4622 

10.0216 

9.7586 

03630 

8.0053 

83856 

&8331 

8.7707 

8.5680 

83802 

83S27 


UMI 
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Table  I.— MVS  1990/91  Theft  Data  Notice  for  The  Theft  Prevention  Standard— Continued 


Msnufacturar 


22. 

23. 
24. 

25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88. 
80. 
90. 


General  Motors 


Ford  Motor  Co  . 
Chryslar  Corp ... 
Gsrwrai  Motors 

Toyota 

VoNtsvvagsn  ...„. 
General  Motors 
Chrysler  Corp ... 

Volvo 

SuzuW 

General  Motors 
Chrysler  Corp ... 

Mitsubishi 

Ford  Motor  Co  . 

Suzuki 

General  Motors 
General  Motors 

Porsche 

Ford  Motor  Co  . 
General  Motors 
Chrysler  Corp ... 
Gerwral  Motors 

Mitsubishi 

Toyota ~. 

BMW 

Chrysler  Corp. .. 
General  Motors 
Chrysler  Corp. .. 
General  Motors 
Chrysler  Corp. .. 
Gerieral  Motors 
General  Motors 
General  Motors 
Ford  Motor  Co. 

BMW 

Chrysler  Corp. .. 
Chrysler  Corp. .. 
General  Motors 
Chrysler  Corp. .. 

Nissan 

Mitsubishi 

General  Motors 

Isuzu  

Ger>eral  Motors 

Mazda  

Nissan 

General  Motors 
General  Motors 
Chrysler  Corp. .. 
Ford  Motor  Co. 

Alfa  Romeo 

Chrysler  Corp. .. 

Hyund^  

Mitsubishi 


Ford  Motor  Co. 
General  Motors 
Volkswagen  ...„. 

Ntosan 

Chrysler  Corp. .. 
Honda^Acura  .... 
MarosdssBang 

BMW 

FofdMotorCo. 

Hyundai 

General  Motors 
Klmjg ^„.„ 

Toyota — 


MiriteAnodel  (Ine) 


Chevrolel  Camaro . 

Montero 

Ford  Probe 

Town  ft  Country  MPV 

Chevrolet  Corvette 

4-Runner «... 


Poniiac  BonnevMe  . 
Chrysler  Lebaron  ... 

780 - 

SkMdck 

Poniiac  Firebird 

Dodge  Shadow 

Pickutp  Truck 

Uncohi  Continental 

OHillUf HI   ••••«•••■•■•■••••« 

Pontiac  6000 

Geo  Tracker 

928  

Unoom  Mark  VII 

Buk:k  Skylaik 

Dodge  Dynasty 

Chevrolet  C-1500  .. 

Galant/Sigma 

MR2  

3 


Plymouth  Acdaim 

Buk:k  Reatia 

Dodge  Spirit 

GMC  Sierra  C-1500  ......... 

Plymouth  Sundance 

Geo  Prizm 

OktemobUe  Cutlass  Calais 

Pontiac  Sunbird „. 

Ford  Thundsrbird 

5 


Chrysler  Imperial 

Chrysler  New  Yorker 

Geo  Metro 

Plymouth  Laser 

240SX  > 

3000QT 

OWsnrtobiie  Cutlass  Oera 

Amigo 

Pontiac  Lemans  ....- ». 

626/MX-6 

Maxima 

Butek  Estate  Wagon 

Buk:k  Century  

Eagle  Premier 

Lincoln  Town  Car 

SpWer „ 

Dodge  Stealth 

Scoupe 

Eclipse 

Accord ~ 

Ford  Escort _ 

Chevrolet  Cavalier  ........... 

Corrado  .................>..„..... 

Sentra 

Dodge  Daytona 

Legend 

129 

7 


Mercury  Cougar , 

Excel 

GeoStonn  

B  Series  Pickup 

CoroHa^Corolla  Sport 


Thefts 

Thefts 

1990 

1991 

288 

759 

144 

108 

755 

654 

32 

10 

168 

130 

521 

340 

337 

329 

494 

345 

614 

394 

7 

2 

59 

80 

154 

288 

537 

500 

194 

132 

396 

368 

42 

31 

293 

223 

232 

195 

4 

1 

120 

71 

509 

482 

500 

768 

1.639 

1.015 

301 

212 

0 

129 

143 

138 

538 

671 

56 

2 

415 

584 

531 

273 

432 

236 

1.021 

489 

494 

417 

519 

731 

593 

427 

126 

101 

32 

100 

429 

305 

250 

337 

257 

141 

301 

190 

0 

51 

584 

604 

61 

28 

148 

172 

530 

448 

528 

462 

37 

0 

487 

649 

55 

71 

602 

666 

2 

8 

0 

96 

0 

165 

383 

211 

1.833 

2.151 

1.030 

1.545 

1.482 

1.127 

49 

12 

885 

547 

186 

66 

336 

282 

18 

60 

43 

33 

335 

280 

403 

346 

370 

343 

323 

269 

1.073 

781 

rroaucoon 


33.200 
16,403 

110.201 

3J238 

22,034 

72.138 

47,731 

75,665 

86,141 

945 

17,162 

19.157 

71,068 

24,976 

62.657 

5,782 

52,352 

34.948 

414 

21.658 

83.666 

94.510 

267.411 
45.397 
0 
21,556 
95,142 
8.431 
79.054 
89,021 
60.517 

170.272 
66.229 

106.960 

104.847 
23.871 
13,885 
79.653 
28.029 
45.141 
60.562 
0 

126,321 
11.622 
34,351 

110,685 

7,524 

123.893 

14,277 

142.648 

915 

0 

0 

67.658 

410.915 

188.146 

263,204 

11.041 

163.355 

37,884 

66,611 

6,413 

10.717 

76,580 

92.106 

73.376 

70.866 

219.738 


97.290 

15,950 

73.522 

2.244 

18.510 

46.263 

45.136 

42.919 

57.490 

363 

13.052 

45.234 

81.211 

23.928 

52,103 

5.417 

27.940 

31.490 

369 

8,898 

75.811 

112.320 

168,497 
39,562 
22,060 
26,830 

114.510 
1,491 
94,895 
52.079 
56,820 
95.000 
74,045 

115.721 
78.133 
17.016 
10.146 
55,229 
82,206 
30,720 
34,534 
9,903 

107,028 

6,030 

29,500 

100.436 

94.646 

0 

110.767 
11.630 

119.046 

1.154 

19.907 

34.305 

56.058 

425.360 

365,642 

293,995 
2.072 

144.748 
17.286 
68.274 
9.797 
6,056 
60,669 
78.529 

66.586 
208.743 


Theft  rale 
(1000/01  tiefis 
per  1.000  cars 

produced) 


8.0236 
7.7869 
7.6602 
7.6614 
75720 
7.2719 
7.1715 
7.0758 
7.0180 
6.8807 
6.8764 
6.8643 
6.8090 
6.6661 
6.6574 
6.5164 
6.4265 
6.4263 
6.3857 
6.2506 
6.2141 
6.1306 
6.0684 
6.0382 
5.8424 
5.8064 
5.7667 
5.7448 
5.7431 
5.6961 
5.6830 
5.6923 
5.6140 
5.6134 
55744 
5.5519 
5.4929 
5.4418 
5.3250 
5.2464 
5.1621 
5.1500 
5.0911 
5.0419 
5.0117 
4.9544 
4.9189 
4.9176 
4.8837 
4.8636 
4.8454 
4.8333 
4.8224 
4.8098 
4.8013 
4.7640 
4.7353 
4.6823 
4.6519 
4.6478 
4.6221 
4.5817 
4.6366 
45311 
4.4809 
4.3695 
4.3643 
4.3386 
43269 
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TABLE  I.— Mrs  1990/91  THEFT  Data  Notice  for  The  Theft  Prevention  Stanoaro— Continued 


titKuMKtunf 


91.Chry«iarCofp.. 

92.  Qwwral  Molore 

93.  isuzu  

94.  Ford  Motor  Co 

95.  Chryrisr  Cotp .. 

96.  Gonsrai  Motors 

97.  Qsnoral  Motors 
96 
99.  Audi 

OC.Subsnj 
OI.CNyilsrCorp.. 

02.  Gonsrai  Motors 

03.  Isuzu 

04.  Gsrtoral  Motors 

05.  Honds^Acwa  ... 
06.ToyolB 
07. 
06 
09. 
10. 
11, 


UMI 


Ctwyslsr  Corp  >. 
Gonsrsi  Motors 
Ford  Motor  Co 

Toyoto 

Ford  Motor  Co 

12.  Qsnsrsl  Motors 

13.  Qsnsrsi  Motors 

14.  Gsnonl  Motors 

15.  Chryslsr  Corp .. 

16.  Ford  Motor  Co 

17.  Gonsnl  Motors 

18.  ToyolB 

19.  Isuzu 

20.  Mitsubishi 

21.  NiasM 

22.  BMW 

23.  Rovsr  Group  ... 

24.  Morosdoz-Bsnz 

25.  Mszds 

26.  Isuzu  

27.  Qsnsral  Motors 

28.  Rovsr  Group  ... 

29.  MttsubisN 

30.  GsnsrsI  Motors 

31.  Muds 

32.  Gsnorat  Motors 

33.  MorcsdssBsnz 

34.  Gsrwal  Motors 
36.  Ooiwisu 

36.  Fold  Motor  Co 

37.  GsnsrsI  Motors 

38.  Owystsr  Corp .. 

39.  Ford  Motor  Co 
40  Suziid 

41.  r#fFHl  .-• .•••M 

43.  Ctaysisr  Corp 


45.  GsnsrsI  Motors 

47.  Gsnsral  Motors 

48.  Muds 

49.  GsnsrsI  Motors 

50.  Nisswi 

51.  Msicsdss  Dsnz 

52.  Honds  .M....^.... 

53.  Mszds 

54.  Ctwyslsr  Corp. . 

56.  Toyota  .~-~ 

57.  Ford  Motor  Co 

59.  Chryilor  Corp. . 


MaksAnodsl  (Nno) 


JoepWagooMT  — 

OMsmoMs  OsNb  88  Royals 

nOOSO 

Ford  Twnpo ~ 

Dodgs  Omni 

ChavroM  BaraOa 

Buidc  LaSabrt  

Stwua 

Coups  Quattro 

XT - 

Eagis  Tirion 

ChavroM  Corsica 

Troopsr/Troopsr  II 

CadHtec  Rsstwood/Dsvilla ... 


Tarcal 

Plymoulh  Hortzon  

ChavroM  S-10  Pickup 

Marcury  Traoar 

Camry  » 

El  50  Van 

GMC  Sonoma 

ChavroM  Caprica 

ChavroM  Lumina  APV 

Jaap  Comancha 

Marcury  Topu 

OktsmoMa  9en'ouilng 

Csica » 

Impulsa ~ 

Wagon 

Pidajp  Truck 

8 

Rang*  Rovar  MPV 

201  

323/Pro(aga  

Stylus  

CadMac  Allanto 

Starting  827 

Van 

PonSac  Grand  Prix  

Navajo — 

ChavroM  Astro 

124 

OMsmoMa  Cutass  Supro  ... 

Rocky  MPV 

Bronco  II  ~ ...... 

Oldsmobila  Toronado/Trofso 

EagI*  Summit  

Marcury  Sabia 

Swift 

CrossMs 

Dodgs  Caravan^Grand 

XJS  

Pontiac  Trww  Sport  APV  .... 

944 

OWsmobNo  Silhoustts  APV  . 

MX-«  MMa 

OUsmobHs  Custom  Cnissr . 

Infinitt  M30  

126 

929 

ChrysM'sTC 

CtwvroM  CaMxity 

Pickup  Truck 

Ford  Crown  Vlctoiia 
CadMac  Ekkxado ... 
Oodgo  Ramchargar 


TDalls 
1990 


53 

451 

0 

999 

69 
384 

563 
305 

6 

0 

117 

605 

167 

656 

479 

406 

60 

349 

0 

1,052 

37 

101 

361 

223 

46 

277 

318 

315 

22 

6 

460 

0 

14 

42 

297 

0 

11 

6 

3 

363 

0 

290 

81 

361 

24 

166 

38 

40 

278 

19 

1 

33 

709 

13 

88 

6 

57 

157 

18 

20 

64 

737 

36 

11 

79 

437 

148 

S3 

30 


Thafts 
1991 


10 

214 

123 

734 

0 

261 

387 

296 

1 

7 

125 

754 

120 

573 

267 

382 

0 

1'.271 

260 

909 

28 

306 

413 

180 

19 

187 

72 

201 

10 

0 

408 

8 

11 

45 

212 

49 

7 

5 

0 

277 

38 

429 

56 

267 

5 

0 

29 

41 

264 

22 

1 

36 

506 

9 

60 

2 

68 

97 

13 

19 

60 

759 

47 

3 

0 

457 

133 

45 

13 


nan  lii  I  riilni 

rTOQUCDOfi 


10.928 

105.506 

0 

218,976 

16.481 

90,981 

152.967 

79,366 

1,348 

12 

28.064 

168,855 

37.448 

170.517 

109,321 

86.482 

15.884 

72.784 

0 

270.029 

10.102 

21.165 

55.528 

72.089 

10.681 

73.207 

58.444 

82,740 

4,772 

1.791 

129.951 

0 

4.862 

9.247 

74.316 

0 

3.076 

1.200 

934 

110,549 

0 

123,394 

21.870 

109.288 

7.514 

54,988 

14.480 

9.595 

93.126 

7,671 

426 

12.456 

234.609 

5.213 

33.424 

1,990 

28,103 

52.247 

3373 

7,466 

21.030 

277.631 

18.090 

3.536 

29,271 

159.842 

57.680 

21.784 

12.311 


^--    -*     ■  -MM 

rfOOUCvOn 


3.702 

50,461 

28.963 

188.747 

0 

64.022 

83.677 

67,583 

377 

1.72S 

32.096 

168.460 

34,502 

140.962 

80.333 

112,032 

0 

358,397 

70,172 

259,414 

7.516 

90.222 

156.822 

38.551 

7.063 

56.165 

50.417 

61.482 

4.287 

0 

131.144 

2.411 

2.681 

17,033 

79.948 

14.919 

2.485 

2.216 

0 

91.646 

12,060 

105.795 

22.771 

91.770 

1.883 

0 

7.631 

17.626 

88.349 

6.227 

256 

11.039 

182.675 

2.371 

18.418 

850 

16.322 

38.868 

7.660 

6.718 

24.128 

266.947 

12.448 

1.636 

0 

178.940 

48.213 

1SJ9S 

4.483 


Thaltrala 
(19eQ«19Mls 
par  1,000  cars 

produoad) 


4.3062 

4.2639 

4.2463 

2.2400 

4.1866 

4.1612 

4.1412 

4.0801 

4.0580 

4.0299 

4.0226 

4.0170 

3J888 

3A453 

3J33S 

3J299 

3.7774 

3.7571 

3.7052 

3.7039 

3.6894 

3.6539 

3.6449 

3.6424 

3.6069 

3.5866 

3.5826 

35778 

3.5324 

3.3501 

3.3245 

3.3181 

3.3143 

3.3105 

3.2995 

32844 

3.2366 

3.2201 

3.2120 

3.1653 

3.1457 

3.1371 

3.1361 

3.1236 

3.0861 

3.0188 

3.0030 

2.9756 

2.9703 

2J501 

2.9369 

2J368 

2.8117 

2J008 

^8546 

2J169 

2.6137 

2.7877 

2.7587 

2.7486 

2.7469 

^7320 

2.7178 

2.7068 

2.6989 

2.6389 

2.6288 

2.6023 

2J604 
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Table  I.— MVS  1990/91  Theft  Data  Notice  FOr  the  theft  Prevention  Standaro— Continued 


MtM/rnodM  \in#i 


TMki 
1W0 


Thafli 
1991 


rfoOUCDOn 


ffUQUCvon 


TMInli 
(199M1 
pgr  1,000  caw 

produosd) 


160. 
161. 
162. 
163. 
164. 
165. 
166. 
167. 
166. 
169. 
170. 
171. 
172. 
173. 
174. 
175. 
178. 
177. 
178. 
179. 
180. 
181. 
182. 
183. 
184. 
185. 
186. 
187. 


190. 
191. 
192. 
193. 
194. 
195. 
196. 
197. 
198. 
198. 
200. 
201. 
202. 
203. 
204. 
205. 
206. 
207. 
208. 
209. 
210. 
211. 
212. 
213. 
214. 
215. 
216. 
217. 
218. 
219. 
220. 
221. 
222. 
223. 
224. 
225. 
226. 


Ford  Motor  Co 


FMFMliva 
740  -., 


FWdMotorCo  . 
Qwwnl  Motors 
Qansral  Motors 
Ctwyslsr  Corp.  ~ 
Chryslsr  Corp. .. 


• • •••••••• • »•••••••• 


GsTMisI  Motors 
Chryslsr  Corp. .. 
Ford  Motor  Co 
Vokswsgsn 

Ford  Motor  Co. 

Chryslsr  Corp. .. 


QsnsrsI  Motors 
VoilStMSQSn  ..... 

VOIvo 

Volvo ......... 

Ford  Motor  Co. 


Toyoto 

Ford  Motor  Co. 


Chryslsr  Corp, 

Subani  

Honda/Acurs 

Toyota 

Saab 

Fonl  Motor  Ca 

Volvo 

MNsubisN  ........ 

Subaiu  ..... 


•*••••••••«••••••••••«•• ••••• ■•••• 


Daihatsu 

Toyota 

Toyota — 

GsrwFSl  Motors 
Mazda  


Volkswagon 

Qsnsral  Motors 

Psugsot 

Audi 

SulMfu 

Gsnsral  Motors 
GsrwrsI  Motors 

Nissan 

Chtysisr  Corp. .. 
Gsnorai  Motors 

Saab 

Gsnsral  Motors 

YuflO 

Fsrrail 

Fsrrail  .............. 

Nissan 

Psugsot 


MwniMi  Lunina , 

ChSVfOlSt  SPIWR    n.MMM...«..M».n 

Plymouti  Voyagsf/Qrand  

Oodgs  Ram  Wagon/Van  B150 

Ptehup  »> 

Buick  Rsgal 

PlymoulhColt^Colt  Vista 
Ford  Taurus  ................... 


GMC  Safari 

Rangsr  Pickup 

Expiorsr 

OodgsCoN/ColtVWa 

hImIIV    Q45     M....MM...M.. 

BuIck  Elsctra  Parte  Avsnuo 

FOK 

C^Ar    •■•••••••■•••••»•••■••••••••••>•••••• 

F150  Ptekup  Truck 

Imm  ES250 

Msrcury  Capri 

XJ6 

Dodgs  Dakota  Pickup 

Lsgacy >.. 

NSX  ....~ 

I.axus  LS400  .. 
900 


Fsrrari 

Aston  Martin 


OktamobUs  Cullass  Cnjissr 

760 

Prsds 

Loysis  

Pulsv  NX 

Chaiads 

Lsf¥l  CfUisar 

biilnMi  Q20 

Prsvia 

MPV  Wagon 

100«00 

Saturn  SL 

405 

V8  Ouattro  Ssdan 

Justy 

Chsvroist  Sportvan  Gr-10 

Buick  Roadmaster 

NX  Coups  

Oodgs  Ram  Pk:kup 

Saturn  SC 

9000 

GMC  Rally  Sportvan 

GV/GVUGVX/GVS  

F40 

348  - 

Van 

505 ., 

Elan 

DieMo 

Esprit 

Mondial  

Sakxtn/Vantage/Voianls  . 


140 

147 

44 

160 

763 

1 

513 

24 

106 

148 

26 

716 

42 

88 

566 

0 

23 

20 

184 

58 

80 

0 

298 

24 

32 

0 

24 

154 

154 

0 

77 

32 

303 

16 

17 

17 

68 

2 

23 

3 

0 

0 

29 

57 

15 

9 

0 

0 

4 

10 

0 

0 

0 

24 

0 

10 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 


95 
58 

0 

193 

422 

0 

301 

18 

94 

274 

50 

635 

36 

99 

599 

711 

58 

40 

131 

15 

45 

29 

215 

1 

43 

70 

23 

112 

141 

6 

82 

23 

279 

13 

0 

3 

36 

0 

4 

0 

25 

126 

25 

82 

12 

6 

49 

4 

0 

10 

15 

6 

7 

19 

6 

13 

2 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 


47,448 

54.036 

17,994 

70,633 

296.720 

233 

197.977 

13.706 

50.124 

53.561 

12.183 

300.211 

17,426 

43.263 

271.160 

0 

13.743 

11.615 

46.360 

24.714 

35.580 

0 

138.657 

9.168 

19,561 

0 

15,172 

66.459 

88,873 

0 

42,227 

14,574 

169.574 

8,691 

9.515 

3,210 

32.994 

1.168 

12,447 

1,921 

0 

0 

21.982 

47,852 

10.869 

7,363 

0 

700 

2.911 

9.552 

8.715 

0 

0 

42.251 

0 

20,675 

3.092 

1.323 

90 

377 

292 

2 

0 

0 

102 

98 

2 


29,343 

182 

75,861 

196,473 

187 

144,534 

3.969 

34,635 

126,701 

20,681 

278.486 

16.567 

38.453 

243,607 

323,551 

23,813 

16,264 

100,702 

10,425 

25,561 

14.249 

114.666 

3,224 

17,643 

35,407 

8.995 

71.490 

64.200 

3,130 

41,560 

15,437 

150,579 

7.163 

0 

8.000 

25,904 

0 

3.732 

0 

16.132 

81.426 

12.956 

47.107 

9,036 

4,729 

39,867 

2.557 

542 

Of  999 

5.804 

6.729 

8.705 

21.763 

10,298 

24,195 

1,620 

8.250 

60 

240 

0 

654 

ISO 

110 

28 

-40 

40 


2.5545 

14507 
2.4200 

2.4007 
2.4027 

sjeio 

2J706 

zjsm 

2.3671 
2.3410 
2.3126 
2.2988 

2.2946 
2.2884 
22628 
2.1975 
^1568 
2.1522 
2.1420 
2.0775 
2.0445 
2.0352 
2.0251 
2X)174 
2.0150 
1J770 
1J448 
1J282 
1.9272 
1J114 
1J977 
1J327 
1J179 
1.8064 
1.7867 
1.7841 
1.7658 
1.7123 
1.6688 
1.5617 
1J407 
15474 
1.5456 
1.4638 
1J564 
1.2405 
12291 
12281 
1.1584 
1.0781 
1.0331 
0J917 
0.8841 
0.6717 
0.5626 
0.5126 
.04244 
02069 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
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Table  III.— OestONATEO  High  Theft 
Car  Unes  With  Theft  Rates 
Below  The  Mecnan  Theft  Rate 
OF  3.6436  { 


Msnuteckifsr 


Vokswigin: 
Audi .... 


BMW  

Farnvl  

Ford: 

Garwril  Motors: 
Buicfc 

CxWlT 

QwvroM  .. 
Otdwnobil* 

Pontlac 

Honda: 

Acura  ....... 

isuzu 

Mazda .^. 

Marcadas-Banz 
Nissan: 

Infiniti  

Peugaol 

Rover  (afoup  .... 

Saab 

Toyota 

Laxus  


MakaAnodai 


100/200/84.  V8 

Oualiro. 
8. 

Chryslar'sTG. 
MondM. 


Riviara,  Eiactra  Park 
Avanua.  Ragal. 

Eldorado.  AHanla. 

Lumina. 

Cutlass  Supranta.  98/ 
Touring. 

Grand  Prix. 

^4SX. 

ImpUsa.  Stylus. 

XJ6.  XJS. 

MX-5  Miata.  323/Pro- 

taga. 
124.126.129.201. 

M30.O45. 
405. 
Slarfng. 
900.9000.        I 
Crassida.  Canc^. 
ES2S0.  LS400. 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


July  30, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  wtained  by 
calling  the  Treasury  Bureau  Clearance 
OfBcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0102 

Form  Number  CC  7610-01  and  CC 

7610-02 
Type  of  Review:  Extension 


UMI 


Title:  Notice  of  and  Report  of 
International  Activity 

Description:  The  OCC  needs  to  monitor, 
evaluate,  and  examine  certain  fneign 
activities  of  national  banks.  These 
forms  are  an  information  collection 
tool.  The  information  is  used  to 
update  our  data  base  which  enables 
us  to  monitor  the  overseas  activities. 
It  also  triggers  an  evaluation  of  the 
activity  for  prudential  and  legal 
purposes.  Affects  national  banks  with 
overseas  operations. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers:  75 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  necordkeeping  Burden: 
75  hours 

Clearance  Officer:  John  Ference.  (202) 
874-4697,  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington.  DC  20219. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LoiM  K.  HoUand. 

Departmental  Reports  Management  Officer 

IFR  Doc.  93-18716  Filed  8-4-93: 8:45  ami 
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Pulitic  Information  Collection 
Requirement*  Submitted  to  OMB  for 
Review 

July  30. 1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Problem  Resolution  Program  (PRP) 

Customer  Expectations  Focus  Group 

Project 
Description:  Focus  groups  are  necessary 

to  determine  oistomer  expectations  of 

the  Problem  Resolution  Program.  This 


information  will  be  used  to  develop 
quality  standards,  improve  customer 
satisfaction,  and  improve  the  design 
and  analysis  of  a  customer  satisCa^on 
survey.  Focus  group  participants  will 
be  individual,  small  business,  and 
corporate  taxpayers. 

Respondents:  Individuals  or 
hoxiseholds,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
2,240 

Estimated  Burden  Hours  Per 
Respondent: 

Screening  Call — 5  minutes 

Focus  Group  Sessions — 2  hours 

Travel  Time— 1  hour 

Frequency  of  Response:  Other  (One- 
time) 

Estimated  Total  Reporting  Burden:  402 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3860,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Officer  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  HoUand. 

Department  Reports.  Management  Officer. 

IFR  Doc.  93-18617  Filed  8-4-93:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

July  30, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-51 1 .  Copies  of  the 
submission(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  De{>artment  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1204 

Form  Number:  IRS  Form  8823 

Type  of  Review:  Extension 

Title:  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance 

Description:  A  housing  credit  agency  is 
required  to  notify  the  IRS  when  it 
learns  that  any  building,  to  v/iddb  is 
has  allocated  any  low-income  housing 
credit,  is  not  in  compliance  with  the 
low-income  tax  credit  provisions. 
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Respondents:  State  or  local  governments 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper- 

Recordkeeping — 3  hours.  7  minutes 

Learning  at)out  the  law  or  the  form — 12 
minutes 

Preparing  and  sending  the  form  to  the 
IRS— 16  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,424  hours 

Clearance  Officer  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lob  K.  HoUand, 

Deportmented  Reports.  Manogement  Officer. 

(FR  Doc.  93-18714  Filed  8-4-03;  8:45  am] 
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Public  Informetion  Collection 
Requirement*  Submitted  to  OMB  for 
Review. 

)uly  30, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0298 

Form  Numbers:  ATF  REC  5120/1 

Type  of  Review:  Extension 

Title:  Usual  and  Customary  Business 
Records  Relatine  to  Wine 

Description:  Usual  and  customary 
business  records  relating  to  wine  are 
routinely  inspected  by  ATF  officers  to 
ensure  the  payment  of  alcohol  taxes 
due  to  the  Federal  Government  (wine 
excise  taxes). 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers: 
1.650 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes 


Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  165 
hours 

Clearance  Officer  Robert  N.  Hogarth, 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lok  K.  Holland, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  93-18715  Filed  8-4-93;  8:45  am] 
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[Dapt  Ore.  S70. 1992— R«v..  Supp.  Na  27] 

Surety  Compeniee  Acceptable  on 
Federal  Bonds;  Termination  of 
Authority;  EVANSTON  INSURANCE 
COMPANY 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  EVANSTON  INSURANCE 
COMPANY.  Evanston,  Illinois,  an 
Illinois  corporation,  under  the  United 
States  Code,  title  31,  sections  9304- 
9308,  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  terminated  effective 
June  15, 1993. 

EVANSTON  INSURANCE  COMPANY 
was  listed  as  an  acceptable  surety  on 
Federal  bonds  at  57  FR  29369.  July  1, 
1992. 

With  respect  to  any  bonds  currently 
in  force  with  EVANSTON  INSURANCE 
COMPANY,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  telephone  (202)  874-6765. 

Dated:  July  29, 1993. 
Diana  E.  Clark. 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
(FR  Doc  93-18625  Filed  8-4-93;  8:45  am) 
aiUJNQ  CODE  4t1»-«-M 
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Surely  Compeniee  Acceptable  on 
Federal  Boitds;  Termination  o( 
Authority;  Ranger  Insurance  Ca 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Ranger  Insurance  Company, 
of  Houston,  TX,  under  the  United  States 
Code,  title  31,  sections  9304-9308.  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  effective 
today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  57 
FR  29389,  July  1,1992. 

With  respect  to  any  bonds  currently 
in  force  with  Ranger  Insurance 
Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  Washington,  DC 
20227,  telephone  (202/FTS)  874-6507. 

Dated:  July  26, 1993. 
Diana  E.aark. 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
(FR  Doc.  93-18626  Filed  8-4-93;  8:45  am] 
MJJNO  COOC  4ai*-M-«l 


Office  of  ThrHI  Supervision 
(No.  93-141] 

Capital  and  Accounting  Standards 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTKM:  Notice. 

SUMMARY:  Pursuant  to  the  reporting  - 
requirements  of  section  121  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIOA),  we 
have  submitted  our  annual  report  to  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking,  Housing, 
and  Urban  Affairs  of  the  Senate  and  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  identifying  the 
differences  between  the  capital  and 
accounting  standards  used  by  the  Office 
of  Thrift  Supervision  (OTS)  and  the 
capital  and  accounting  standards  used 
by  the  other  Federal  banking  agencies. 
Our  report  contains  two  attachments. 
Attachment  I.  "Summary  of  Difiiarences 
in  Capital  Standards,"  identifies  and 
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expkim  tlM  WMom  for  diffsranoM  ^m 
the  capital  standards  applied  by  OTS 
and  those  catrital  standards  applied  by 
the  other  FMeral  banking  agencies. 
Attachment  II,  "Summary  of  DiSsrences 
in  Accountiiig  Practices. "  identifies  axxi 
explains  the  reasons  for  the  major 
difiaranoBS  between  OTS  and  the  other 
Fadstal  banking  agencies  in  supervisory 
reporting  pncticaB  that  tBed.  their 
respective  capital  standards. 

DMpite  the  list  of  differences,  the 
agencies'  rules  are  essentially  identicaL 
Many  of  the  diSlBraoces  are  a  result  of 
either  statutory  raquireoiants  (e.g.. 
goodwill)  or  historical  diBiarancas 
between  the  banking  and  thrift 
industries  (04..  investment  authoritiee, 
mutual  faraa  of  organization).  Moreover. 
the  agencies  oootiniM  to  work  together 
to  minimiaa  the  differences. 

The  oafrital  standards  of  OTS  comply 
with  the  stfltutoiy  rBquirenient  of 
FIRREA.  which  provides  that  OTS 
standards  be  no  less  stringent  than  the 
standards  applied  to  national  banks. 
EfniCIWf  date:  August  5. 1993. 
FOR  FURTMBI MPOMMTION  OONTACT: 
Robert  PoniOTanz.  Senior  Aooountant. 
Accounting  Policy  (202)  906-5650;  John 
F.  Connoily,  Pro^vm  Managw  for 
Capital  Policy  (202)  906-6465:  Policy. 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington.  DC  20552. 
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•fDiffMvncaa  in  Capital 
Standards 

FDIQA  requires  a  report  to  Congress 
on  the  differences  in  the  bank  and 
savings  association  capital  standards. 
Below  is  a  summary  of  the  differences. 

A.  Major  Differences 

1.  Core  CapiUl 

Core  Capital  Bequirement:  The  bank 
regulatory  agencies'  leverage 
requirements  are  tied  to  ller  1  capital. 
These  requirements  set  the  minimum 
leverage  ratio  rule  requirement  at  3 
percent  phis  at  least  100  to  200  basis 
points  (amending  on  the  CAMEL 
ratings).  The  OtBcs  of  Thrift 
Supwrlsion  (OTS)  has  proposed  to 
adopt  a  leveragB  ratio  rule  conforming 
wiA  the  leverage  ratios  of  the  other 
bank  regulatory  anncies. 

During  1992,  all  foor  Federal  banking 
agencies  adopted  unifonn  prompt 
LuneLtlve  lotian  regulations,  as 
mandated  by  section  131  of  FDICIA. 
which  require  the  ertahKshment  of 
specific  cqritnl  m%orie*  based  on  risk- 
based  csjritusnd  wvsrue  BMnsuiea. 

Cootntak  Tne  PlnsBrial  InstitvtiQBS 
Reform.  Recovsiy,  and  EnforceniBnt  AcA 


of  1989  (FIRREA)  and  tlM  OTS  capttd 
rule  alkMtf  "qualiiying  supervisory 
goodwill"  to  be  included  in  core  capital 
through  December  31, 1994.  The  benk 
regulators,  in  general,  do  not  allow 
gCKKlwill  to  be  included  in  calculating 
corecapitaL 

Reason  for  OTS  difbrenoes:  FIRREA 
requires  that  the  OTS  capital  rules 
include  a  limited  amount  of  qualifying 
supervisory  goodwill  in  core  capital 
until  December  31, 1994  (HOLA 
5(t)(3MA)). 

2.  Subsidiaries 

Subsidiary  (general):  OTS  defines  a 
subeidioy  as  a  5  percent  or  graatar 
ownership  interest  in  an  entity.  The 
OTS  requires  consolidation  of  any 
subsidiary  with  the  insured  institution 
if  the  subsidiary  is  considered  to  be 
controlled  by  the  insured  institution 
under  generally  accepted  accounting 
principles  (GAAP)  (except  for  those 
engaged  in  activities  impermissible  for 
national  banks,  as  described  below).  If 
an  association  owns  a  5  percent  or 
greater  interest,  but  does  not  have 
control  imder  GAAP,  OTS  requires  pro- 
rata consolidation,  as  discussed  below. 
For  the  bank  regulatory  agencies, 
subsidiaries  are  generally  consolidated 
if  the  parent  institution  holds  more  than 
50  percent  of  the  outstanding  voting 
stock,  or  if  the  subsidiary  is  otherwise 
controlled  or  capable  of  being  controlled 
by  the  parent  institution  (see  exception 
for  depiository  institutions). 

Raeaon  far  OTS  difterenor  Savings 
associations,  particularly  statendiartered 
institutions,  have  in  the  past  been 
allowed  to  invest  in  a  more  expensive 
list  of  subsidiaries  and  equity 
investments  than  banks.  OTS  has 
adopted  its  more  stringent  policy  of 
requiring  pro-rata  consolidation  of 
ownership  interests  of  5  percent  or 
greater,  but  not  constituting  GAAP 
control,  because  it  better  reflects  the  xitk 
that  may  be  poeed  by  such  subsidiaries. 

Substdianes  ("impermissible"): 
FIRREA  and  the  OTS  capital  rule 
require  the  deduction  from  capital  of 
investments  in  and  loans  to  subsidiaries 
that  engage  in  activities  not  permissible 
for  a  national  bank.  FIRREA  (uiginally 
provided  for  a  five  jrear  phase-out  of  the 
investment  if  the  investments  or  loans 
were  made  prior  to  April  13. 1989.  In 
1992.  the  Dbector  of  OTS  was  given 
discretionary  authority  to  extend  the 
phase-out  period  until  mid-1996  far 
investments  in  certain  real  estate 
subsidiaries  provided  the  conditions 
contained  in  the  statute  are  satisfied. 
During  the  phase-out  period,  the 
percentage  of  assets  corresponding  with 
the  nondeducted  portion  of  the  assets  is 
consolidated.  The  bank  regulators  may 


require  deduction  on  e( 
basis. 

Reason  for  OTS  difierence:  Although 
savings  assodations  aaay  own 
subsidiaries  that  engage  in  activities  that 
are  prohibited  for  national  banks,  HOLA 
requires  the  deduction  of  investments 
and  loans  to  such  subsidiaries,  in 
accordance  vrith  a  statutorily  prescribed 
phase-out  period.  (HOLA  S(t)(5)). 

Consolidation  of  the  remaining  assets 
of  the  impermissible  subsidiaries  is 
reouired  to  ensure  that  sufficient  capital 
is  neld  by  savings  associations  during 
the  phase-out  period. 

Subsidiaries  ("permissible— minority 
owner^ip"):  Tin  OTS  rule  requires  the 
pro-rata  consolidation  of  subsidiaries 
where  the  association  does  not  have 
control,  as  defined  under  GAAP,  but 
owns  a  five  percent  or  greater 
ownership  interest  in  the  subsidiary. 
The  bank  regulators  generally  require 
capital  to  be  held  only  egainst  the 
investments  in  such  subsidiaries  but 
may.  on  a  case-by-case  basis,  deduct 
them  from  capital  or  consolidate  them 
either  fully  or  on  a  pro-rata  basis. 

Reason  for  OTS  difference.  OTS 
believes  that  its  treatment  is  appropriate 
and  that  sufficient  capital  should  be 
held  against  the  risks  of  such 
investments.  OTS  believes  assodations 
are  better  protected  from  the  economic 
risk  presented  bv  their  subsidiaries  by 
requiring  capital  to  be  held  against  the 
amount  of  the  subsidiaries*  assets,  rather 
than  the  association's  investment  in  the 
subsidiary,  which  is  generally  smaller. 
In  most  cases,  the  OTS  consolidation 
rule  will  result  in  a  higher  capital 
requirement 

Subsidiaries  (lower-tier  depoutmy 
institutions):  Under  OTS  rules,  a 
depository  institution  subsidiary  is 
automatically  consolidated  with  its 
parent  association  if  the  subsidiary  was 
acquired  prior  to  May  1. 1969.  The 
parent  association's  hivestment  in  such 
subsidiaries  is  automatically  excluded 
from  the  parent  association's  capital  if 
the  depository  institutian  subaidiaiy 
was  acquired  May  1, 1989  or  iatar 
(except  if  it  engages  only  in  activities 
permissible  far  a  natiooal  bank,  in 
which  case  it  is  consolidated).  OTS 
policy  is  to  require  consoUdatiQn  of 
lower-tier  depositoiy  institutians,  if 
consolidation  results  in  a  h^^Mr  capital 
requirement  than  the  eocdttsitm 
requirement.  For  purposes  of  the  ride* 
based  capital  regtilations,  such 
subsidiaries  are  generally  oonsidldated 
by  the  bankituwendes. 

Reason  for  OTS  dinerence:  OTS's 
policy  addresses  its  concerns  abcmt  0) 
"double-lever^iitg"  of  the  parent 
assodation's  capital  and  (iij  inoantivas 
to  minimally  ca  oilalize  lower-tier 
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depository  institutions.  It  also  ensures 
that  OnrS  capital  standards  are  no  less 
stringent  than  those  imposed  on  banks. 
(HOLA  5(t)(5)(A).(C).(E)). 

3.  Equity  Investments: 

OTS  requires  associations  to  deduct 
equity  investments  from  their  capital 
over  a  five  year  transition  period.  Bank 
regulators  allow  only  a  limited  range  of 
equity  investments  and  place  those 
investments  in  the  100  percent  risk- 
weight  category,  rather  than  requiring 
deduction. 

In  September  1992,  OTS  issued  a 
proposed  rule  that  would  provide 
parallel  treatment  of  equity  investments 
for  thrifts  and  national  banks.  Equity 
investments  of  thrifts  (primarily  stock  of 
the  Federal  Home  Loan  Mortgage 
Corporation,  stock  of  the  Federal 
National  Mortgage  Association,  and 
certain  loans  with  equity  characteristics) 
that  are  permissible  for  national  banks 
would  M  placed  in  the  100  percent  risk 
weight  category. 

Reason  for  OTS  difference:  OTS  will 
continue  to  require  the  deduction  from 
capital  of  equity  investments  that  are 
impermissible  for  national  banks.  This 
approach  is  designed  to  insulate  the 
institution  and  the  insurance  fund  from 
the  risk  fit>m  these  investments.  This 
policy  is  intended  to  result  in  such 
investments  being  either  divested  or 
"pushed  down"  into  sxibsidiaries,  where 
savings  associations  limit  their  liability 
and  risk  to  the  thrift  itself.  Upon 
adoption,  the  OTS  proposal  will  deal 
with  equity  investments  of  thrifts 
permissible  for  national  banks  through 
the  same  capital  and  supervisory 
approach  used  by  the  ouer  fauuiking 
agencies. 

4.  20  Percent  Risk-Weight  for  High 
Quality  MBS 

OTS  includes  high-quality  private- 
issue  mortgage-related  securities 
(Secondary  Mortgage  Market 
Enhancement  Act  or  (SMMEA) 
securities)  in  the  20  percent  risk-weight 
category.  These  are  mortgage-backed 
securities  (MBS)  that  are  rated  in  the 
two  highest  investment  grade  rating 
categories  by  nationally  recognized 
rating  agencies.  Generally,  bmik 
regulators  place  private-issue  MBS  in 
the  50  percent  or  100  percent  risk- 
weight  category;  the  only  exception 
would  be  for  private-issue  MBS 
collateralized  by  government  agency  (or 
government-sponsored  agency) 
securities.  These  are  placed  in  the  20 
percent  risk-weight  category. 

Reason  for  Ots  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  the  credit  ride  of  these  securities, 
which  OTS  believes  are  not  sufficiently 


different  from  Federal  National 
Mortgage  Association  (FNMA)  and 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  MBS  to  warrant  a 
different  capital  requirement.  OTS  has 
chosen  to  recognize  the  better  credit 
quality  of  assets  receiving  one  of  the  two 
highest  investment  ratings  by  a 
nationally  recognized  rating  agency. 

5.  Qualifying  Multifamily  Mortgage 
Loans 

OTS  allows  certain  low-risk 
multifamily  mortgage  loans  (buildings 
with  5-36  units,  maximum  80  percent 
loan-to-value  ratio  (LTV),  minimum  80 
percent  occupancy  rate,  etc.)  to  qualify 
for  the  SO  percent  risk-weight  category. 
Bank  regulatora  currently  place  all 
multifamily  mortgage  loans  in  the  100 
percent  risk-weight  category. 

OTS  and  the  other  bank  agencies  have 
issued  proposed  rules  to  implement 
section  618(b)  of  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991  (RTC 
Act),  by  reducing  the  risk  weight  of 
multifamily  mortgage  loans  meeting 
statutory  and  regulatory  criteria  to  Sie 
50  percent  risk  weight. 

The  RTC  Act  requires  OTS  and  the 
other  banking  agencies  to  place 
multifamily  mortgage  loans  in  the  SO 
percent  risk  weight  category  if  they  meet 
the  following  criteria:  (1)  The  loan  is 
secured  by  a  first  lien,  (2)  the  ratio  of  the 
principal  obligation  to  the  appraised 
value  of  the  property,  that  is,  the  loan- 
to-value  ratio,  does  not  exceed  80 
percent  (75  percent  if  the  loan  is  based 
on  a  floating  interest  rate),  (3)  the 
annual  net  operating  income  generated 
by  the  property  (before  debt  service)  is 
not  less  than  120  percent  of  the  annual 
debt  service  on  the  loan  (115  percent  if 
the  loan  is  based  on  a  floating  interest 
rate),  (4)  the  amortization  of  principal 
and  interest  occure  over  a  period  of  not 
more  than  30  yeare  and  the  minimum 
matiuity  for  repayment  of  principal  is 
not  less  than  seven  yeara,  (5)  all 
principal  and  interest  payments  have 
been  made  on  time  for  a  period  of  not 
less  than  one  year,  and  (6)  meets  other 
prudential  underwriting  criteria 
imposed  by  the  banking  agencies.  The 
OTS  and  the  other  banking  agencies 
have  reviewed  comments  received  and 
are  now  working  together  to  issue  their 
final  rules. 

Reason  for  OTS  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS  believes 
that  multifamily  mortgage  loans  that 
pose  a  lower  risk  to  the  institution  and 
insurance  fund  should  be  subject  to  a 
lower  capital  requirement.  OTS  is 
working  with  the  other  agencies  to 


implement  the  statutory  mandate  on  • 
uniform  interagency  buis. 

6.  Purchased  Mortgage  Servicing  Rights 
(PMSR) 

All  agencies  currently  subject 
intangible  assets  to  a  tmree  part  test  and 
impose  limits  on  the  amount  of  PMSRs 
that  may  be  included  in  capital.  OTS 
and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  impose  both  a  90 
percent  of  fair  market  value  test  and  a 
100  percent  of  tangible  capital  and  50 
percent  of  core  capital  Umit  for  both 
savings  associations  and  state  chartered 
non-member  banks. 

OOC  currently  imposes  a  25  percent 
of  core  capital  limit  on  all  intangible 
assets  that  pass  the  three-part  test. 
PMSR  in  excess  of  any  of  these  Umits 
must  be  deducted  from  capital  and 
assets.  The  Federal  Reserve  Board  (FRB) 
requires  a  case-by-case  review  and  close 
scrutiny  of  intangible  assets,  imposing 
the  requirements  of  the  three-part  test 
and  occasionally  allowing  a  limited 
amoimt  above  25  percent. 

To  develop  a  uniform  capital 
treatment  for  identifiable  intangible 
assets,  the  agencies  issued  separate 
proposals,  on  a  coordinated  basis,  for 
public  comment.  The  OTS'  proposal 
stated  that  institutions  would  be 
permitted  to  include  PMSRs  and 
purchased  credit  card  relationships 
(PCCRs)  in  capital,  provided  that,  in  the 
aggregate,  the  amount  included  does  not 
exceed  50  percent  of  an  institution's 
core  capital.  PCCRs  would  be  subject  to 
a  separate  subUmit  of  25  percent  of  core 
capital.  Amounts  of  PMSRs  and  PCCRs 
in  excess  of  these  amounts,  as  well  as 
all  other  identifiable  intangible  assets, 
including  core  deposit  intangibles, 
would  be  deducteid  from  core  capital  for 
purposes  of  calculating  regulatory 
capital  ratios. 

The  proposal  also  deals  with  the 
valuation  of  identifiable  intangible 
assets  included  in  capital  in  a  manner 
that  is  consistent  with  section  475  of 
FDIOA.  Section  475  authorizes  the 
OTS,  as  well  as  the  other  banking 
agencies,  to  set  its  own  limit  for  the 
amount  of  PMSRs  that  associations  may 
count  in  capital,  without  regard  to  the 
FDIC  limit  as  previously  required  by 
FIRREA. 

OTS  and  the  other  agencies  have 
received  public  comments  on  the 
proposal  and  are  reviewing  these 
comments  in  preparation  for  issuing 
their  final  rules. 

Reason  for  OTS  difference:  FIRREA 
requires  OTS  to  impose  the  90  percent 
of  fair  market  value  limitation  (HOLA 
5(t)(4))  and  OTS  was  required  by 
FIRREA  prior  to  enactment  of  section 
475  of  FDIOA  to  follow  the  FDIC  rules 
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on  the  amount  of  PMSR  thai  may  be 
indudad  in  aaaats  when  calculating  cora 
capital.  Saction  475  also  requires 
valaaliaa  at  flO  pareant  of  fur  maiial 
value  computed  quarterly.  As  nolad 
above,  OTS  is  working  with  the  other 
Fadecal  hanking  agandes  to  adopt 
uniloxm  final  rulaa  for  the  capital 
treatnant  of  intangibfe  assets. 

7.  Recooraa  Anaagements 

Assets  sold  with  recourse  (non- 
mortgage):  If  a  savings  association  sells 
non-mortgage  assets  with  recourse 
(where  the  transaction  is  treated  as  a 
sale  \mder  GAAP),  OTS  (i)  considers  it 
a  sale,  and  (ii)  requires  capital  to  be  held 
against  the  total  amount  oif  the  loans 
sold  witii  recourse  through  the  use  of 
the  100  percent  off-lMlance  sheet 
conversion  factor.  If  a  bank  sells  a  non- 
mortgage  asset  with  recourse  (even 
when  the  transaction  is  treated  as  a  sale 
under  GAAP),  it  is  not  considered  a  sale 
by  the  bank  regulators. 

Reason  for  OTS  difference:  OTS,  in 
general,  Mhnrs  GAAP  in  determining 
whether  a  transaction  is  a  sale.  OTS 
policy  is  lo  fellow  GAAP  while  ensuring 
appropriale  capital  through  the  risk- 
based  capital  requirement  against  these 
assets.  Regardless  of  "sale"  treatment. 
OTS  requuas  capital  if  savings 
assodatiotts  are  liable  for  lossaa.  i 

Assets  aoM  with  recourse 
(mottgagfia    prmite  transactions}:  U 
savings  asaodationa  sell  mortgege  assets 
(with  raoooraa)  to  private  entities 
(where  the  transaction  is  treated  aa  a 
sale  under  GAAP),  OTS  follows  the 
saoM  policy  as  it  follows  regarding  salaa 
of  Don-aaMtgiga  assets.  Undar  this 
policy.  OTS  (i)  oonsiders  it  a  sale  and 
(ii)  laqoifea  capital  to  be  held  under  the 
risk  baaad  capital  computations  through 
the  uaa  of  Iba  100  percent  off-balance 
sheet  oonvantan  factor. 

Banks  that  sell  pools  of  rasideotial 
mortgsgaa  with  laoourse  to  private 
entitiea  are  vaquirad  to  hold  the  ftiU 
asBount  of  capital  against  the  mortgagee 
regardleas  of  the  aawunt  of  raomirae 
retained  and  the  traatmant  of  the 
transaction  far  ragulatory  reporting 
purpoaaa.  If  "ina^oifioant"  recowaa  ia 
retained  (o^.  racoune  ia  laaa  tiian  the 
expedad  laaa).  t)M  transaction  is 
conaidarad  a  aafa  far  repotting  purpoaaa. 
but  capital  will  be  required  against  100 
percant  of  the  off-balance  sheet 
contingmt  Uability  far  risk-based  capital 
purpoaaa.  (The  FXB  and  Office  of  the 
ComptroUar  of  tha  Cnrrancy  (OGQ  hava 
proposed  a  rule  under  which  no  capital 
would  ba  raqnirad  against  pools  of 

entillaa  nHh  InsipiiHrMt  nvmtm  hr 
which  a  apadflc  noncapital  isaarvn  or 
li^riBly  aoocMttt  is  oalabUsfaad  and 


maintained  for  the  maximum  amount  of 
possible  loss  under  the  recourse 
provision.)  If  "significant"  recourse  Is 
retained,  the  transaction  is  not  reported 
as  a  sale  and  the  assets  remain  on  the 
balance  sheet  Capital  is  required  to  be 
held  gainst  the  on-balance  sheet 
amount  of  the  assets. 

Reason  Cor  OTS  difforance:  Policy 
dedsion  to  ensure  appropriate  capital 
against  risk  of  tbaee  asaots.  OTS,  in 
general,  follows  GAAP  in  determining 
whether  a  transaction  is  a  sale. 
Regardless  of  "sale"  treatment.  OTS 
requires  capital  if  savings  associations 
we  liable  for  loasas. 

Assets  sold  with  recourse  (limited 
recotuse):  For  risk-based  capital 
piuposas  ooly,  the  OTS  limiits  tha 
capital  requiJtBd  on  assets  sold  with 
recourse  (that  are  treated  as  sales  under 
GAAP)  to  the  lesser  of  (i)  the  amount  of 
recourse  or  (ii)  the  "normal"  capital 
charge.  For  both  leverage  and  risk-based 
capital  purpoaes.  the  bank  regulatora 
requira  the  "normal"  capital  charge 
regardless  of  recourse  amount.  The  FRB 
and  OGC  however,  have  proposed  an 
exception  for  pools  of  residential 
mortgages  sold  to  private  parties  (as 
described  above). 

Reason  for  OTS  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  ass^s.  which  is 
limited  in  cases  where  recourse  is 
limited. 

Aecource  senhdng:  Where  sovings 
associations  ara  rasponsiUa  for  credit 
losses  on  loans  they  service.  OTS 
raquires  capital  against  the  amount  of 
the  imderiying  loens  consistent  with  the 
recourse  policy  set  forth  above. 
Although  savings  assodations  do  not 
"own"  tha  underlying  assets,  they  have 
a  contingent  liability  and  ara  subjed  to 
loeaes  on  tfaoee  aasets.  While  the  bank 
regulators  ara  not  explidt  on  this  point, 
the  general  prindple  of  the  bank 
regidatora'  capital  rule  is  that  capital 
generally  will  be  required  whenever 
there  is  credit  risk. 

8.  Purchased  Strimrdinated  Securities 

Savings  aaaodations  ara  required  to 
hold  capital  against  the  total  underlying 
loans,  regardless  of  arhether  origineted 
by  the  institution  or  purcfaesed  from 
odiar  parties.  Banks  ara  only  required  to 
traet  subordinated  aecurities  created 
from  loans  originated  by  the  bank  as 
recourse. 


i  far  OTS  difieranoe:  PoUcy 
dedsion  to  ensura  appiopriata  capital 
againat  riak  of  theee  aaseta.  Whether 
inatitutiana  create  aufaordinatad 
seouiitiaa  or  purchase  subordinalad 
securities,  tha  riaks  ara  similar. 


9.  Repoasesaad  Assets/ Assets  Mora 
Than  90  Days  Past  Due  (Except  Single 
Family  Home  LoanaVEi^ty 
Investments  With  Similar 
Charaderistics 

On  December  31. 1992.  OTS  adopted 
a  final  nile  placing  these  assets  in  tha 
100  percent  riak-waight  category.  This  is 
the  same  capital  treatment  imposed  by 
the  other  banking  agencies.  Previoualy 
OTS  placed  these  assets  in  a  200  percent 
risk-weight  catagoiy- 

Reason  for  OTS  diffsrance:  OTS  has 
decided  to  make  its  cepital  treatment  of 
these  aasets  conform  writh  thet  of  the 
benking  agandes.  particularly  in  li^  of 
its  dian^ged  policy  on  valuation  of 
repossessed  assets.  The  OTS  has  also 
proposed  a  new  policy  for  the  valuation 
of  troubled  collateral-dependent  loans 
that  relies  on  the  use  of  fair  vahw.  Tha 
OTS  proposal  would  also  revise  the 
dassification  policy  for  repossessed 
assets  and  troubled  collateral-dependent 
loans. 

10.  Consequences  of  Failure  To  Meet 
Capital  Standarda 

The  prompt  corrective  action 
provisions  of  FDiCIA  impose  a  stringent 
regulatory  ragimen  on  thrifts  and  banks 
failing  thieir  capital  requirements.  The 
prompt  corrective  adioo  provisions  of 
section  131  of  FDICIA  establish  five 
regulatory  categories,  with  the 
distinctions  primarily  based  on  capital 
Section  131  than  impoaee  various 
sandions  and  restrictions  on 
institutiona  in  the  lower  three  prompt 
corrective  action  categories,  while  other 
regulations  (bralcsrad  deposita  and  the 
risk-based  premium  rules  of  the  FDiQ 
provide  preforential  treatment  to  the 
well-capitalized  institutions.  The 
banking  agendes.  including  the  OTS. 
issued  a  )oint  praamble  and  parallel 
rules  implementing  prompt  corrediva 
adion. 

Savings  assodations  are  also  sub}ed 
to  additional  restridlmis  and 
requiremenU  under  the  HOLA,  as 
enaded  in  FIRREA.  The  OTS  will 
continue  to  apply  these  proviaions  to 
savings  associations,  but  is  coordinating 
their  implementation  with  the  prompt 
corrective  action  provisioDS.  The  HOLA 
provisions  do  not  apply  to  banks. 

Reason  far  OTS  difibranca:  Hm  OTS 
and  the  other  banking  agendea  hava 
adopted  unifam  iuIm  implamantiag 
the  prompt  corracttva  action  proviaiana 
of  FIHCIA.  Tha  HOLA.  howevar. 
continuaa  to  impoaa  additional 
restriotiona  on  aavfags  I 
(H0LAS(t)(6». 


UMI 


11.  Status  of  Institutions  With  Af^raved 
Capital  Plans 

Under  FDtREA.  savings  assodatioos 
that  fail  the  nuniniuni  capital 
requirements  must  submit  and  adhero  to 
approved  capital  plans.  OTS  issued  a 
final  nila  in  July  1992  that  states  that  an 
association  will  be  considered  "in 
compliance"  with  its  capital 
requirements  if  it  is  operating  under  an 
approved  c^Wtal  plan  and  the 
association  is  not  "critically 
undercapitaliaed"  under  the  prompt 
corrective  action  provisions  of  section 
laiofFDIOA. 

National  banks  that  do  not  meet  their 
minimum  capital  requirements  but  have 
an  approved  capital  plan  are  regarded  as 
"in  compliance"  wim  the  capital 
standards  by  the  OCC  (though  they  are 
required  to  disclose  to  investors  that 
they  fail  to  meet  minimum  capital 
standards.)  State  non-member  banks 
that  fail  to  meet  minimum  capital 
requirements  are  deemed  as  not  "in 
compliance"  with  the  capital  standards 
bytheFDiQ 

Reason  for  OTS  difference:  Revised 
OTS  policy  to  parallel  OCC  policy 
except  for  "critically  imdercapitalized." 
which  OTS  believes  is  more  consistent 
with  FDICIA. 

B.  Minor  Diffennces 

1. 1.5  Percent  Tangible  Capital 
Requirement 

OTS  has  an  explicit  l.S  percent 
tai^ible  capital  lequirement;  the  bank 
regulators  do  not 

Reason  for  OTS  difference:  FIRREA 
.  requires  OTS  to  establish  a  tangible 
capital  requirement  of  at  least  l.S 
percent  (HOLA  5(tK2)(B)). 

2.  Collateralixad  Moitaage  Obligations 
(CMO)TrMiches 

OTS  has  issued  guidance  (Thrift 
Bulletin  38)  identifying  categories  of 
high-risk  CMO  tranches  that  it  places  in 
the  100  percent  risk-weight  category 
(versus  me  20  percent  risk-weight 
category).  OTS  has  dso  indiorted  a 
preference  to  deal  with  this  issue 
through  an  explicit  interest  rate  ride 
component  in  the  risk-baMd  capital 
rule. 

The  bank  regulators  vary  in  their 
approadi:  OCC  has  stated  that  any  CMO 
tranche  absoibing  more  dian  its  pro-rata 
share  of  prindpel  loss  ride  is  risk- 
weighted  at  100  percent  (others 
generally  at  20  percent);  FRB  has  stated 
that  any  CMO  tranche  absorbing  more 
than  its  pro-rata  dure  of  loss  is  risk 
weighted  at  100  percent  (others 
generallv  at  29  percent):  PDIC 
imdertahea  a  CBse  by-case  review 
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Reason  for  OTS  diffeiaDoe:  Pirficy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  UnUke  most 
o&ier  risk  issues  addressed  in  the  risk- 
based  capital  rules,  the  risk  posed  by 
these  instruments  is  primarily  interest 
rate  risk,  not  credit  risk.  Certain  CMO 
tranches  are  no  more  risky  than  straight 
mortgage-backed  securities  and  some 
tranches  may.  in  (act.  impose  less  risk: 
others  are  more  risky  than  MBS  and  are 
appropriately  risk-weighted  at  a  higher 
level. 

3.  Pledged  DepoaitB/Nonwithdnwable 
Accounts 

OTS  includes  these  instruments  as 
core  capital  for  mutual  associations  if 
they  meet  the  same  requirements  as 
non-cumulative  perpetual  preferred 
stock.  If  they  do  not  meet  tne 
requirements  for  inclusion  as  core 
capital.  OTS  includes  them  as 
supplementary  capital  provided  they 
meet  the  standards  for  preferred  stock  or 
subordinated  debt  The  bank  regulators 
do  not  address  this  issue  since  these 
instnunents  do  not  exist  in  the  banking 
industry. 

Reason  for  OTS  diBarence:  Policy 
decision  to  treat  items  that  offer 
equivalent  protection  to  the  insurance 
fiind  and  the  institution  in  the  same 
way. 

4.  Qualifying  Single  Family  Mortgage 
Loans 

In  order  to  be  placed  in  the  SO  percent 
risk-weight  category.  OTS  requires  that 
mortgagas  have  no  more  than  an  80 
percent  loan-to-value  (LTV)  ratio  (unless 
they  have  private  mortgage  insurance 
(PMI)  bringing  the  LTV  ratio  down  to  80 
percent).  The  bank  regulators  require 
"prudent,  conservative"  underwriting 
without  specific  LTV  ratio 
requiraments. 

Reason  for  OTS  difference:  Policy 
decision  to  make  eoqplidt  what  OTS 
believes  is  generally  "prudent  md 
conservative";  the  bank  regulators  have 
indicated  to  OTS  that  they  may  use  the 
80  percent  LTV  ratio  in  examiner 
guidance. 

5.  Loans  To  Individual  Purchasers  For 
The  Construction  Of  Their  Homes 

OTS  and  OCC  place  these  asseU  in 
the  50  percent  risk-weight  category.  The 
FRB  and  FDiCmay  treat  them  as 
construction  loans  (100  percent)  or  as 
mortgage  loans  (50  percent)  d^piending 
on  their  characteristics.  The  OTS  and 
the  OCC  have  implemented  section 
ei8(a)  of  tfte  RTC  Act.  which  requires 
the  agenciea  to  phce  certain  pra^d 
residentia)  construction  loans  in  the  SO 
percent  risk-weight  The  FRB  and  VDtC 


are  in  the  process  of  implementing  that 
provision. 

OTS  Issued  ite  8nal  rule  in  April  1092 
and  the  OCC  has  also  issued  its  final 
rule.  The  FDIC  is  in  the  process  of 
adopting  a  final  rule,  while  the  FRB  is 
planning  on  issuing  an  interim  final  rule 
amending  its  risk-baaed  capital 
guidelines. 

Reason  for  OTS  difference  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  asseU.  The  OTS 
also  implemented  section  618(a)  of  the 
RTC  Act. 

6.  Holding  of  First  and  Second  Liens  on 
Home  Mortgages  by  the  Same  Institution 

If  there  are  no  intervening  liens  and 
both  the  first  and  second  liens  are  held 
l^  the  same  institution,  OTS.  the  FRB, 
and  the  FIXC  vi«w  holding  both  first 
and  second  liens  as  a  singfe  loan.  This 
could  result  in  assigning  both  loans  to 
the  SO  percent  risk  wei^t  if  they  meet 
the  applicable  criteria  for  qualifying 
mortgage  loans.  The  OOC  places  second 
liens  in  the  100  percent  risk-wei^ 
category. 

Reason  for  OTS  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Second 
mortgages  (depending  on  their 
characteristics)  should  be  placed  in  the 
50  percent  risk  weight  if  both  loans  are 
held  by  the  same  institution,  there  are 
no  intervening  liens,  and  they  meet  the 
criteria  for  qualifying  mortgage  loans. 

7.  Core  Deposit  kitangibtes  (CD!) 

While  all  agencies  subject  these  assets 
to  the  Uiree-part  intangible  asset  test, 
and  all  agencies  are  silent  in  their 
regulations  as  to  whether  they  pass  the 
three-part  test,  OTS  previously  issued 
temporary  guidance  stating  that  CDI 
may  be  included  in  core  capital  if 
managoment  documaots  that  it  pMaea 
the  threo-part  taat  OOC  baa  issued  an 
Advance  Notioe  of  Propoeed 
Rulemaking  requeating  comment  on 
whether  core  depoeit  intangibles  meet 
the  thre^^Mit  test  OOC  has  not 
generally  allowed  CDI  to  be  included  in 
capital  for  purposes  of  raWniUttug  con 
capital.  FDIC  ganeraliy  deductoall 
intangible  assets  (other  tiian  PI4SR) 
except  if  ittstitutians  have  received  case 
specific  approval  The  FRB  does  not 
automatically  deduct  CDI  or  other 
intangible  assets  from  Tier  1  capital,  bat 
determines  the  ^ypropriateneas  of  their 
inchiaaon  in  an  institution's  capiul  on 

ft  COSO'bv  I^MC  h^^L 

OTS  and  the  other  Federal  banking 
agencies  have  proposed  to  eliminate  the 
inclusion  of  GDI  in  capital  on  a 
continuing  basis  as  part  of  the  i^endos* 
adoption  of  parallel  rules  on  intai^Ible 
assets. 
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Reascm  for  OTS  diffBrence:  Poliqr 
decision  to  give  examiners  and 
institutiois  intvim  guidance  pending 
interagency  review  of  the  issue.  OTS 
has  proposed  to  revise  this  policy  as 
part  of  a  ioint  initiative  of  the  banking 
agencies  to  adopt  uniform  rules  on  the 
capital  treatment  of  intangible  assets. 

8.  Rules  on  Maturing  Capital 
Instruments  (MC3)  I 

OTS  and  bank  agencies  use  diffiarent 
rules  to  determine  how  much  of  MQ 
counts  toward  capital.  OTS  (i) 
grandfathers  issuances  of  MQ  issued  on 
or  before  November  7, 1989  (which  was 
the  date  of  the  rule  change)  and  (ii) 
allows  two  options  for  issuances  of  MQ 
after  November  7. 1989  (a)  the  bank  rule 
(five  year  amortization)  or  (b)  a  limit  of 
20  percent  of  total  capital  maturing  in 
any  one  year  for  instruments  within 
seven  years  of  maturity.  Bank  regulators 
use  a  five  year  amortization  rule. 

Reason  for  OTS  difiisrence:  Policy 
decision  to  minimize  imnecessary 
disincentives  for  issuance  of 
subordinated  debt  and  to  avoid  unduly 
penalizing  pre-FIRREA  issuances  of 
MQ. 

9.  Limitation  on  Subordinated  Debt 

The  bank  regulatory  agencies  limit 
subordinated  debt  to  50  percent  of  core 
capital.  OTS  has  no  limit  on  the  amount 
of  subordinated  debt  that  can  count  as 
supplementary  capital.  j 

Reason  for  OTS  difference:  Policy 
decision  to  encourage  issuance  of 
supplementary  capital.  | 

10.  Non-residential  Construction  and 
Land  Loans 

OTS  requires  the  amount  of  these 
loans  above  an  80  percent  LTV  ratio  to 
be  deducted  from  total  capital  (with  a 
five  year  phase-in).  The  bank  regulators 
place  the  whole  loan  amount  in  the  100 
percent  risk-weight  category.    Reason 
for  OTS  difference:  Policy  decision  to 
ensure  appropriate  capital  against  risk 
of  these  assets.  OTS  experience 
indicates  that  high  LTV  ratio  land  loans 
and  non-residential  ctmstruction  loans 
present  particularly  high  levels  of  risk. 

11.  FSUC/FDIC-covered  Assets 

OTS  places  these  assets  in  0  percent 
risk-weight  category.  The  banking 
agencies  generally  place  these  assets  in 
the  20  percent  ri^-weight  category. 

Reason  for  OTS  difiiorence:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS  notes 
that  these  government  guaranteed 
obligations  are  supported  by  a  "backup" 
call  on  the  United  States  Treasury. 


12.  Mutual  Funds 

In  general.  OTS  establishes  the  risk 
weighting  for  mutual  funds  on  the  asset 
actually  held  by  the  mutual  fund  with 
the  highest  capital  requirement.  The 
bank  regulators  base  it  on  the  highest 
risk-weighted  asset  that  is  a  permissible 
investment  by  the  mutual  fund.  OTS 
allows,  on  a  case-by-case  basis,  "pro- 
rata" ride-weighting  of  investments  in 
mutiial  funds,  based  on  the  assets  of  the 
mutual  fund  (i.e.,  if  90  percent  of  a 
mutual  fund's  assets  are  20  percent  risk- 
weight  assets  and  10  percent  are  100 
percent  risk-weight  assets,  we  may 
allow  90  percent  of  the  investment  in  20 
percent  risk-weight  category  and  10 
percent  in  the  100  percent  risk-weight 
category).  Bank  regulators  do  not  allow 
banks  to  prorate  mutual  fund 
investments  between  risk-weight 
categories. 

Reason  for  OTS  difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS  balieves 
that  allowing  institutions  to  prorate 
their  investments  and  focusing  on  actual 
assets  ensiires  that  savings  associations 
hold  capital  in  an  amoimt  essentially 
equivalent  to  that  required  if  they 
directly  held  the  assets  the  mutual  fund 
invested  in. 

13.  Capital  Requirement  on  Holding 
Companies 

FRB  applies  the  risk-based  capital 
requirements  to  bank  holding 
companies;  OTS  does  not  apply  them  to 
thrift  holding  companies. 

Reason  for  OTS  difference:  OTS 
policy  decision  to  not  impose  capital 
requirements  on  corporate  entities  that 
do  not  pose  a  risk  to  the  deposit 
insurance  fund. 

14.  Agricultural  Loan  Losses 

The  bank  regulators,  due  to  a  statutory 
requirement,  allow  such  losses  to  be 
deferred  (and,  effiectively,  allow  these 
losses  to  be  "included"  in 
supplementary  capital).  OTS  does  not 
allow  such  losses  to  be  deferred  or 
included  in  assets  or  capital. 

Reason  for  OTS  diffiarence:  OTS  has 
no  statutory  requirement  to  allow  such 
deferred  losses  in  assets  or  capital. 

15.  Income  Capital  Certificates  (ICCs) 
And  Mutual  Capital  Certificates  (MCCs) 

OTS  allows  in  supplementary  capital. 
Because  these  items  do  not  exist  in  the 
banking  industry,  the  bank  regulators  do 
not  address  them. 

Reason  for  OTS  difference:  lOCs/ 
MCCs  allowed  as  supplementary  capital 
due  to  their  being  functionally 
equivalent  to  net  worth  certificates 
(which  are  required,  by  statute,  to  be 
included  in  capital). 


16.  Restrictions  on  Hybrid  Capital 
Instruments 

The  bank  regulators  state  in  the 
capital  rule  certain  restrictions  on 
hybdd  capital  instruments  (priority  of 
debt,  etc).  OTS  does  not  have  these 
restrictions  in  its  capital  rule  (rather, 
they  are  elsewhere  in  OTS  regulations 
or  oolicy  statements). 

Keason  for  OTS  differmce:  Policy 
decision  to  retain  flexibility  to  adapt  to 
innovations  in  capital  instruments. 
(There  is  no  difference  in  practice.) 

Attachment  H 

Summary  ofPifiiarencee  in  Accounting 
Practkaa 

Differences  by  each  agency  in 
accounting  or  supervisory  reporting 
practices  may  cause  diffierences  in  the 
amount  of  regulatory  capital  maintained 
by  depository  institutions.  These 
differences  are  the  result  of  an 
evolutionary  process  that  primarily 
reflects  historical  agency  philosophy 
and  industry  trends.  A  summary  of 
these  di^rences  is  presented  below. 

1.  Specific  Valuation  Allowances  for 
and  Charge-offs  of  Troubled  loans 

Currently,  the  Office  of  Thrift 
Supervision  (OTS)  requires,  at  a 
minimum,  net  realizable  value  (NRV)  to 
determine  the  level  of  specific  valuation 
allowances  or  charge-offs  lot  troubled, 
collateral-dependent  loans. 

Existing  OTS  policy  requiring,  at  a 
minimum,  the  use  of  NFV  may  be  more 
or  less  stringent  than  reouired  by  bank 
agencies,  depending  on  how  eadi  of  the 
agencies  implement  their  policies  in 
practice. 

OTS  has  proposed  a  new  policy  for 
the  classification  and  valuation  of 
troubled  collateral-dependent  real  estate 
loans  that  relies  on  the  use  of  feir  value 
rather  thm  NRV  of  the  collateral. 

2.  Futures  and  Forward  Contracts 

OTS  practice  is  to  follow  generally 
accepted  accounting  principles  (GAAP). 
In  accordance  with  SEAS  80,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  fotures  contract  is  to 
be  related  to  the  accoxmting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  fotures  contract  are 
recognized  in  income  when  the  effiacts 
of  related  changes  in  the  price  or 
interest  rate  of  the  hedged  item  are 
recognized.  Such  reporting  can  result  in 
deferred  losses  in  accordance  with 
GAAP. 

The  banking  agencies  do  not  follow 
GAAP,  but  require  that  banks  report 
changes  in  th6  maricet  value  of  futures 
contracts  even  when  used  as  hedges  in 
the  current  period's  income  statemmt. 
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However,  futures  contracts  mad  to 
hedge  mortgage  banking  operations  are 
reported  in  accordance  with  GAAP. 

3.  Excess  Servicing  Fees 

OTS  practice  is  to  follow  GAAP  in 
valuing  excess  servicing  Cses.  When 
loans  are  sold  with  servicing  retained 
and  the  stated  servicing  fee  rate  differs 
materially  from  a  normal  servicing  fee 
rate,  the  sales  price  diould  be  adjusted 
in  determining  the  gain  or  loss  from  the 
sale  of  the  loans.  This  provides  for  the 
recognition  of  a  normal  iae  in  each 
subsequeot  yaar  diat  servidng  continues 
on  the  loans.  The  gafai  recorded  at  the 
date  of  sale  cannot  be  larger  than  the 
gain  assuming  the  loans  were  sold 
servicing  released.  The  subsequent 
valuation  of  the  excess  servicing  is 
adjusted  based  upon  antiapated 
prepaymrat  rates  and  interest  rates. 

The  bulking  agencies  follow  GAAP 
for  residential  mcHtgage  loan  pools.  For 
all  other  loans  (including  individual 
residential  mortgage  loans),  the  banking 
agencies  do  not  follow  GAAP,  bi  those 
cases,  they  require  that  excess  servicing 
fees  retained  on  loans  soM  be  reported 
as  realized  over  dia  contractual  life  of 
the  transferred  asset. 

4.  In-Substance  Defeasance  ofD^ 

OTS  practice  is  to  follow  GAAP.  In 
accordanoa  with  SPAS  76.  when  a 
debtor  irrevocably  places  risk-free 
monetary  assets  in  a  trust  solely  far 
satisMng  the  debt  and  the  possibility 
that  the  debtor  will  be  required  to  m^iVft 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  Ilie  transfer 
can  result  in  a  gain  or  loss  in  the  current 
period. 


The  banking  agencies  do  not  follow 
GAAP.  The  banking  agencies  continue 
to  report  the  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 

5.  Sahs  of  Assets  With  Recourse 

OTS  practice  is  to  follow  GAAP.  A 
transfer  of  receivables  Mdth  recourse  is 
recognized  as  a  sals  if:  U)  The  transferor 
sunendars  control  of  the  future 
economic  benefits,  (ii)  the  transferor's 
obligation  under  the  recouree  provisions 
can  be  reasonably  estimated,  and  (iii) 
the  transferee  cannot  require  repurchase 
of  the  receivables  except  pursuant  to  the 
recourse  provisions. 

However.  In  the  calculation  of  OTS 
risk-based  capital,  certain  off-balance 
sheet  conversions  are  performed  that 
result  in  capital  being  required  for  the 
risk  retained.  See  fux^^r  ^'fnitsion  of 
capital  differences  with  raqoect  to  this 
item  in  Attachment  I,  Capital 
Differences. 

The  practice  of  the  hanlfing  nyinf7ifff 

is  generally  to  report  transfers  of 
recMvabtes  mth  recourse  as  sales  only 
when  the  transferring  institution:  (i) 
Retains  no  risk  of  loss  from  the  assets 
transferred  and  (ii)  has  no  obligation  for 
the  pejrment  of  principal  or  interest  on 
the  assets  transrarred.  As  a  result,  assets 
transferred  with  recourse  are  reported  as 
financings,  not  sales. 

However,  this  general  rule  does  not 
apply  to  the  transifer  of  mortgage  loans 
under  one  of  the  government  programs: 
Government  Natranal  Mortgage 
Association.  Federal  National  Mortgage 
Association,  and  Federal  Home  Loan 
Mortgage  Corporation.  Transfers  of 
mortgages  imder  one  of  these-programs 


an  autoaHticaUy  tiealsd  as  salsa. 
Furthermore,  private  transfsrs  of 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  does  not 
retain  a  «<gniRr^nt  risk  of  loss  on  the 
assets  transferred. 

e.NegpUveCoodwai 

Onrs  permits  negative  goodwill  to 
offeet  goodiviil  reported  as  an  asset 

The  banking  agencies  require  that 
negative  goodwill  be  rqxjtted  as  a 
Utility,  not  netted  against  goodwill 
assets. 

7.  Push-Down  Accooirfi^g 

OTS  requires  push-down  accoimting 
when  there  is  at  least  s  90  percent 
change  in  ownership. 

The  banking  sganries  require  push- 
down accounting  when  there  is  st  1 
a  95  percent  change  in  ownership. 

8.  Nonaccrual  Assets  ' 

The  OOC  allows  interest  accrual  on 
certain  troubled  loans  that  have  bean 
restructured  by  dividing  the  loan  into 
two  notes.  Typicslly,  one  of  the  notes 
has  been  charged  off.  but  the  borrow«r*s 
debt  has  not  been  forgiven. 

This  interpretation  of  GAAP  is 
different  than  the  practice  reqnirsd  by 
the  OTS.  OTS  does  not  permit  accroal 
of  interest  in  the  above  example  but 
does  allow  recognition  of  interest 
income  on  s  ca&b  basis. 

Eteted:  February  5, 19B3. 

By  the  Office  of  Thrift  Sapervistoo. 
Jonathan  L  nachtw. 
Acting  Dinctor. 
(FR  Doc.  9^18732  Filed  t-S-SS:  •:45  mH 
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FEOCRAL  0908IT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S.C  552b).  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  August  10, 
1993,  the  Federal  Deposit  Instirance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  cf  Directors,  pursuant  to  sections 
552b(c){2),  (c)(4).  (c)(6).  {c)(8). 
(c)(9)(A){ii),  (c)(9)(B).  and  (c)(10)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters:  j 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Recommendations  writh  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  at  assessment  of  civil 
money  penalties]  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  aftiairs 
thereof. 

Names  of  persons  and  names  and  locations 
of  depository  institutiors  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6],  (c)(8),  and 
(c)(g)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(6),  (c)(8). 
and  (c)(9HA){ii)). 

Note:  Some  matters  felling  within  this 
category  may  be  placed  on  the  disci°.ssion 
agenda  without  hirther  public  notice  if  it 
twcomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  possible  closing  of 
certain  insured  depository  institutions: 

Names  and  locations  of  depository 
institutions  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B) 
of  the  "Government  in  the  Sunshine  Act"  (5) 
U.S.C  552b(cK8).  (cH9)(A)(Jl).  and  (c)(9)(B)). 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202 
898-6757. 

Dated:  August  3, 1993. 
Federal  Deposit  Insurance  Corporation. 
IIoybL.RobiiMoii. 
£xanjtive  Secntary. 

(FR  Doc  93-18893  Filed  8-3-93;  8:45  am] 
OOOC  «714-01-ll 


FEDERAL  DEPOSIT  M8URANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday.  August  10. 1993,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  re:  1993  Mid- Year  Financial 
Management  Report. 

Memorandum  and  resolution  re:  Policy 
Statement  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insiu^nce  Corporation,  and  the 
Office  of  Thrift  Supervision  concerning 
insured  depository  institutions'  branch 
closing  notices  and  internal  policies. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications. 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,"  which  would 
conform  to  the  definition  and  treatment  of 
branch  relocations  in  the  final  interagency 
policy  statement  on  branch  closings. 

Memorandum  and  resolution  re: 
Delegation  of  authority  to  the  Director  of  the 


Division  of  Liquidation  to  make  finding  of 
worthlessness  of  claims  against 
receiverships. 

Memorandum  and  resolution  re:  Payment 
of  claims  arising  from  severance  pay  or 
"golden  parachute"  agreements  of  failed 
banks  where  employment  has  been 
terminated  after  bank  feilure. 

Memorandum  and  resolution  re:  Interim 
Rule  on  National  Depositor  Preference 
Statute:  Qarification  of  Administrative 
Expenses  of  Receivership. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street. 
N.W..  Washinston.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3111  (Voice): 
(202)  942-3132  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  August  3, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Bnhiiwoii 
Executive  Secretary. 

(FR  Doc  93-18894  Filed  »-3-93;  3:31  pm] 
MUNM  COM  tn4-»(-M 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  93-18197. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TME: 

Thursday.  August  5. 1993. 10:00  a.m.. 

Meeting  Open  to  the  Public. 

the  foaowing  items  were  added  to  the 

agenda: 

Advisory  Opinion  1993-9:  Eric  E.  Doster 
on  behalf  of  the  Michigan  Republican  State 
Committee.  (Continued  from  meeting  of  July 
29, 1993). 

Draff  Directive— Confidential  and  Public 
Financial  Disclosure  Reports.  (Continued 
from  meeting  of  )uly  29, 1993). 

DATE  AND  TIME:  Thursday,  August  10, 

1993  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance 'matters  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

S437g.  S  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
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Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  August  12. 

1993  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  (NSCUSSEO: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1993-14:  Mr.  Guy  DuFault 

on  behalf  of  the  Rhode  Island  Democratic 

State  Committee. 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  FOA  MFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 

Telephone:  (202)  219-4155. 

Delores  Hardy. 

Administrative  Assistant. 

IFR  Doc.  93-18817  Filed  8-3-93;  2:25  pmj 

BiLUNQ  cooc  tr%*-«i-m 

FEDERAL  RETIREMBIT  THRVT  MVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  a.m..  August  16. 

1993. 

PLACE:  4th  Floor.  Conference  Room. 

1250  H  Street.  NW..  Washington.  DC. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  July  19. 

1993,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director. 

3.  Review  of  investment  policy. 

4.  Review  of  Arthur  Andersen  semiannual 

review. 

5.  Review  of  KPMG  Peat  Marwick  audit 

reports: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  U.S. 
Department  of  Treasury  Operations 
Relating  to  the  Thrift  Savings  Plan 
Investments  in  the  Government 
Securities  Fund." 

"Pension  and  Welbre  Benefits 
Administration  Review  of  Capacity 
Planning  and  Performance  Management 
of  the  Thrift  Savings  Plan  at  the  United 
States  Department  of  Agriculture,  Office 
of  Finance  and  Management,  National 
Finance  Center." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  AH^airs.  (202)  942-1640. 

Dated:  August  2. 1993. 
Frandi  X.  Cavaaangh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc  93-18810  Filed  8-3-93: 10:01  am| 

MUMO  COOC  aTM-W-H 


UNIFORMED  SERVICES  UMVERSirV  OF  TNi 
HEALTM  SCIENCES 


!  AND  DATE:  Full  Board  9:00  a.m.. 
August  9. 1993. 

PLACE:  Armed  Forces  Radiobiology 
Research  Institute.  Bethesda.  Maryland. 

STATUS:  (Open— under  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(e)(3). 

MATTERS  TO  BE  CONSCERED: 

9:00  a.m.  Meeting— Board  of  Regents 

(1)  Approval  of  Minutes,  14  May  1993;  (2) 
Award  Presentation;  (3)  Presentation  by  Dean 
Gary,  Admissions,  Faculty  Matters:  (4) 
Presentation  by  Dr.  Zlmble,  Middle  States. 
Budget  Report.  CHE,  Update  of  Major 
Pro)ects;  (5)  New  Business  and  Comments  by 
the  Board:  (6)  Tour  of  AFRRI 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 

Goerge  A.  Dnimbor.  Executive  Secretary 
of  the  Board  of  Regents,  301/295-3886. 

Dated:  August  3, 1993. 
Linda  Bynua, 

OSD  Federal  Register  Liaison  OfficBr. 

Department  of  Defense. 

[FR  Doc.  93-1883  Filed  8-3-93;  2:25  p.m.) 
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SMALL  BUSINESS  AOMlNISnUTION       1.  GoMral  Levange  Provisions 


13CFRPwt107 

Small  Bminaaa  Invatmawt 
Companlaa;  Lavaraga;  Participating 
SacurWaa;  CondMona  AffacUng  Good 
Standkig  of  Ueanaaaa 

AOBCY:  Small  Business  Administration, 
iicnoil:  Proposed  rule.  


UMI 


r.  Title  IV  of  Public  Law  102- 
366  (September  4. 1992),  which  is 
entitled  "Small  Business  Equity 
Enhancement  Act  of  1992",  made  a 
number  of  changes  to  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act).  Several  of  these 
dianges.  which  are  set  forth  in  a 
separate  rule  published  elsewhere  in 
this  issue  of  the  Federal  Ragiater.  affect 
the  eligibility  and  operations  of  Small 
Business  Investment  Companies  (SBICs) 
that  are  licrased  and  regulated  by  the 
Small  Business  Administration  (SBA). 
Title  IV  also  made  changes  that  affect 
financial  assistance  (Leverage)  provided 
by  SBA  to  such  Licensees. 

Tliis  proposed  rule  would  implement 
the  statutory  provisions  relating  to 
Leverage  provided  to  SBICs  which 
would  increase  the  maximum  Leverage 
outstanding  to  any  one  or  group  of 
Licensees  operating  under  common 
control  firom  $35  million  to  $90  million, 
incrementally  reduce  the  ratio  of  such 
Leverage  from  400%  of  private  capital  to 
200%  of  private  capital  at  the  maximum 
level  of  assistance,  establish  a  new  form 
of  Leverage  (Participating  Securities) 
which  will  be  available  to  Licensees  that 
make  Equity  Capital  Investments  in 
growth  oriented  small  concerns,  permit 
Specialized  SBICs  that  are  raganized  as 
limited  partnerships  to  obtain  Leverage 
from  SBA  in  the  form  of  a  Preferred 
Limited  Partnership  interest,  and  make 
other  technical  changes  necessary  to 
implement  the  legislation. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  October  4, 1993. 
AOOncsSES:  Written  comments  should 
be  send  to:  Wayne  S.  Foren,  Associate 
Administrator  for  Investment;  Small 
Business  Administration:  suite  6300; 
409  3rd  Street  SW.;  Washington,  DC 
20416. 

FOR  PuimcR  mFomaAVCH  coffrAcr: 
Marvin  D.  Klapp,  Acting  Director,  Office 
of  Program  Development;  telephone  no. 
(202)  205-6515. 

SUPPUMCNTARY  ayoniiATiON;  This 
proposed  rule  would  implement  the 
provisions  of  Title  IV  of  Public  Law 
102-366  (September  4, 1992)  Relating  to 
Leverage  provided  to  SBICs. 


a.  Introduction 

Consideration  of  the  substance  of  this 
proposed  rule  will  be  made  easier  if  the 
reader  bears  in  mind  that  the  meaning 
of  die  term  "Licensee",  standing  by 
itself,  always  includes  SBICs  licensed 
under  the  authority  of  section  301(c)  of 
the  Act  and  SBICs  licensed  under  tlM 
authority  of  section  301(d)  of  the  Act.  A 
section  301(c)  Licensee  is  sometimes 
referred  to  as  a  Regular  SBIC  because 
there  is  no  restriction  on  the  type  of 
Small  Concern  that  it  may  as^st  A 
section  301(d)  Licensee  is  sometimes 
referred  to  as  a  Specialized  SBIC 
because  it  is  only  authorized  to  assist 
Small  Business  Concerns  owned  by 
persons  who  are  socially  or 
economically  disadvantaged. 

Section  107.201  of  the  present 
regulations  is  proposed  to  be 
renumbered  §  107.210  and  this  section 
is  significanUy  reorganized.  Definitions 
previously  contained  in  §  107.201(c)  are 
moved  to  $  107.3  in  order  to  consolidate 
the  location  of  definitions  within  the 
regulations.  Defined  terms  used 
throughout  this  preamble  and  proposed 
regulation  are  capitalized.  Other 
requirements  concerning  issuance  of 
Leverage  and  enforcement  of  rights 
previt)usly  contained  in  §  107.201  have 
been  moved  to  new  §  107.261. 

b.  Application  Procedures 

Proposed  $  107.210  references  the 
application  procedures  and  sets  forth 
the  basic  eligibility  requirements  for 
obtaining  Leverage.  In  addition  to  being 
in  regulatory  compliance  and  eligible 
for  the  Leverage  for  which  they  are 
applying,  Licensees  must  demonstrate 
that  they  have  adequate  capital  and  an 
ability  to  meet  their  obligations  as  they 
become  due.  This  is  a  safety  and 
soundness  requirement  set  forth  in 
section  406  of  Public  Law  102-366. 
Section  107.210(c)  also  reqiiires  that  an 
applicant  for  Leverage  demonstrate  a 
need  for  funds.  This  means  that  a 
Licensee  ordinarily  would  not  be 
eligible  for  Leverage  if  it  has  significant 
available  resources  of  its  own.  An 
exception  to  this  general  rule  is  that  a 
Licensee  applying  for  Participating 
Securities  which  has  at  least  50%  of  its 
existing  portfolio  in  Equity  Capital 
Investments  may  qualify  for  Leverage 
even  it  such  Licensee  has  commitments 
from  investors  that  have  not  yet  been 
hilly  drawn  down. 

cFees 

Proposed  §  107.210(d)  would  increase 
the  user  fee  charged  in  connection  with 
obtaining  SBA's  guaranty  fix>m  1.185% 
to  2%  of  the  face  amount  of  Debentvires 


issued  by  Licensees  and  would  institute 
the  same  2%  fise  for  Participating 
Securities,  in  order  to  cover  the 
increMed  costs  of  administering 
Leverage.  This  fee  is  authorized  fior 
Participating  Securities  by  section  403 
of  Pubuc  Law  102-366.  These  proposed 
regulations  would  make  no  other 
changes  in  fees  charged  in  conjunction 
Mrith  the  program. 

d.  Subordination  of  Debentures 

Section  107.201(e)(5)  has  been 
renumbered  as  §  107.210(f)(5)  and  has 
been  revised  to  clarify  that  when  SBA 
agrees  to  subordination  with  respect  to 
Debentures  it  guarantees  after  July  1 . 
1991,  the  amount  of  indebtedness  to 
which  such  subordination  applies  is 
fixed  at  the  time  SBA  subordinates  and 
is  limited  at  that  time  and  in  the  future 
to  the  lesser  of  200%  of  the  Licensee's 
Leverageable  Capital  i  or  $10  million. 
This  means  that  any  indebtedness  of  the 
Licensee  in  excess  of  that  amoimt, 
which  is  in  existence  at  the  time  SBA 
subordinates  or  is  acquired  subsequent 
thereto,  will  not  benefit  fit>m  SBA's 
subordination. 

e.  Restrictions  on  Third  Party  Debt 

Under  the  present  regulations  and 
policies  of  the  SBIC  program.  Licensees 
are  permitted  to  apply  for  and  obtain 
loans  and  lines  of  credit  from  third 
parties  without  obtaining  SBA's  prior 
approval  or  even  notifying  the  Agency, 
except  upon  the  filing  of  aimual 
financial  statements.  Third  party 
lenders  have  viewed  SBA  Leverage, 
which  is  unseciued  and  generally 
subordinate,  as  part  of  the  capital  base 
of  the  Licensee.  Accordingly,  Licensees 
have  been  able  to  borrow  from  third 
parties  amounts  which,  when 
aggregated  with  the  Licensee's  Leverage, 
may  exceed  a  prudent  level  of 
indebtedness.  As  a  result,  SBA  has,  on 
occasion,  suffered  large  losses  upon  the 
distribution  of  a  Licensee's  assets  in 
liquidation,  receivership  or  bankruptcy 
proceedings.  Concern  over  SBA's 
creditor  position  prompted  the  Agency 
to  tighten  its  terms  of  subordination  in 
July  1991.  See  56  FR  31777.  However, 
the  subordination  limits  then  adopted 
are  irrelevant  if  the  Licensee  has 
incurred  secured  third  party  debt. 
Recognizing  its  obligation  to  further 
protect  its  exposure  as  the  largest 
creditor  of  most  debtor  Licensees,  SBA 
is  hereby  proposing  that  it  have  the  right 
to  approve  all  new  third  party  debt  of 
a  Licensee. 


1  This  tann  nd  the  related  tana  "Itoguktory 
Capitel"  tn  propoMd  to  be  dafinad  in  •  piopowd 
rale  pubUahad  iimnlUMOuaiy  barawith. 
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PropoMd  $  107.210(0(6)  would 
requira  that  after  S^ember  30, 1993. 
Licensees  obtain  the  written  approval  of 
SBA  before  incurring  or  refinancing  any 
third  party  debt  or  obtaining  any  line  of 
credit.  In  addition  to  conventional  third 
party  d^.  this  restriction  would  cover 
guarantees  by  Licensees  as  well  as  other 
contingent  liabilities  provided  they  are 
voluntarily  assumed.  Furthermore, 
unless  otherwise  agreed  to  by  SBA  in 
writing.  Licensees  with  existing  lines  of 
credit  would  need  to  have  such  lines 
approved  before  increasing  the  amounts 
outstanding  above  the  bailee  owed  on 
September  30, 1993. 


/.  Maintenance  of  Unimpaired  Capital 
(i)  General 

Current  $  107.203(d)  requires 
Leveraged  Licensees  to  maintain 
Regulatory  Capital  in  an  amount 
sumdent  to  avoid  a  condition  of  Capital 
Impairment  Under  this  current 
regulation,  a  section  301(c)  Licensee  is 
in  a  state  of  Capital  Impairment  and  is 
in  violation  of  §  107.203(d).  if  its 
Undistributed  Net  ReaUzed  Earnings 
deficit,  together  with  any  Unrealized 
Depreciation  in  excess  of  Unrealized 
Appreciation,  exceeds  SO  percent  of 
Private  Capital.  For  a  section  301(d) 
Licensee,  die  applicable  percentage  is 
75  percent. 

Present  $  107.203(d)  is  proposed  to  be 
renumbered  as  §  107.210(n),  which 
would  continue  to  permit  a  higher 
percentage  of  impairment  for  a  secticm 
301(d)  Licensee  Uian  for  a  section  301(c) 
Licensee  whose  sitxiation  was  otherwise 
identical.  However,  the  proposed  rule  is 
significantly  difiiarent  from  the  existing 
rule  in  that  it  would,  fior  the  first  time, 
allow  varying  degrees  of  impairment 
depending  upon  difiierenoes  in  the 
composition  of  the  portfolios  of 
Licensees.  In  addition,  the  proposed 
rule  recognizes  the  delay  in  profitability 
that  is  expected  to  occur  in  venture 
investing. 

SBA  realizes  that  this  proposed  rule  is 
a  significant  departure  from  the  existing 
rule  and  SBA  expects  comments  that  are 
both  Docitive  and  negative.  It  should  be 
noted  that  capital  impairment  is  a 
means  of  enforcing  the  financial  safaty 
and  soimdness  of  Licensees,  and  that 
SBA  is  attempting  to  provide  flexibility 
while  protecting  the  interests  of  the 
Government 

SBA  believes  that  the  impairment 
levels  permitted  under  the  current 
regulation  may  be  too  low  for  Licensees 
with  a  venture  capital  portfolio  and  too 
high  far  Licensees  with  a  loan  portfolio. 
In  a  venture  portfolio,  especially  during 
the  early  veais,  then  are  likaly  to  be 
considerable  losses  before  profits  are 


realized,  and  a  Capital  Impairment 
Percentage  of  50%  or  more  may  exist 
even  when  the  portfolio  has  genuine 
long-term  value.  However,  fw  a 
Licensee  whidi  only  provides  debt 
financing,  a  Capital  Impairment 
Percentage  of  50%  generally  indicates  a 
significant  operating  deficit  that  cannot 
be  offset  by  appreciation  in  the 
portfolio.  Thus,  imder  the  proposed 
regulation,  the  maximum  permissible 
Capital  Impairment  Percentages  reflect 
these  differences  in  portfolio 
composition  and  are  higher  for  equity 
investors  than  for  lenders. 

Under  the  current  Capital  Impairment 
concept.  Licensees  must  treat  net 
Unrealized  Depreciation  as  if  it 
represented  reaUzed  losses,  but  receive 
no  corresponding  credit  for  net 
Unrealized  Aopreciation.  The  proposed 
definition  seeks  to  acknowlcKlge  the 
existence  of  net  Unrealized 
Appreciation  in  a  Licensee's  portfolio. 
At  the  same  time,  SBA  wishes  to  avoid 
providing  incentives  for  Licensees  to 
inflate  their  portfolio  values  artificially. 
Thus,  it  is  proposed  to  allow  partial 
recognition  of  Unrealized  Appreciation 
in  the  computations  of  Capital 
Impairment,  to  an  extent  which  varies 
depending  on  whether  or  not  the 
portfolio  securities  are  Publicly  Traded 
and  Marketable.  See  proposed 
§  107.210(h)(3). 

Pursuant  to  proposed  §  lG7.261(d), 
violation  of  the  Capital  Impairment 
regulation  would  constitute  an  event  of 
default  with  respect  to  Debentures  and 
Preferred  Securities,  and  pursuant  to 
§  107.262(d),  such  a  violation  would 
also  affoct  the  good  standing  of  a 
Licensee  issuing  Participating 
Securities.  In  all  cases,  a  Licensee 
would  be  afforded  an  opportunity  to 
cure  a  violation  before  SBA  would 
impose  any  of  the  remedies  available  to 
it  undw  the  proposed  regulations. 

(ii)  Computation  of  Capital  Impairment 
Percentage 

If  both  Undistributed  Realized 
Earnings  and  Unrealized  Gain  (Loss)  on 
Securities  Held  are  zero  or  positive,  no 
Capital  Impairment  exists  and  no 
further  calculations  are  necessary.  If 
either  or  both  amounts  are  less  than 
zero,  the  Licensee  must  make  the 
calculations  described  in  §  107.210(h) 
(3)  and  (4).  Depending  upon  the  results 
of  interim  calculations  in  these 
paragraphs,  the  Licensee  may  be 
required  to  compute  a  Capital 
Impairment  Percentage. 

(iii)  Determination  of  Capital 
Impairment  Violation 

A  Licensee  would  not  be  in  violation 
of  proposed  §  107.210(h)  simply  by 


having  a  Capital  Impairment  Percentage 
greater  than  zero.  Violations  of  proposed 
§  107.210(h)  arise  out  of  an  excessive 
Capital  Investment  Percentage.  What 
constitutes  an  excessive  or  acceptable 
percentage  is  set  forth  in  two  self- 
explanatory  proposed  tables,  for  section 
301(c)  Licensees  and  section  301(d) 
Licensees,  respectively. 

(iv)  Special  Rules  for  Licensees  With 
Outstanding  Participating  Securities 

(A)  Genera].  All  Leveraged  Licensees, 
including  Licensees  with  outstanding 
Participating  Seciuities,  are  required  to 
compute  their  Capital  Impairment 
Percentages  in  the  same  manner,  but  a 
Licensee  with  outstanding  Participating 
Securities  may,  for  as  long  as  five  years 
following  its  initial  issuance  of 
Participating  Securities,  have  a  Capital 
Impairment  Percentage  higher  than  the 
applicable  table  permits  without  thereby 
being  in  violation  of  §  107.210(h]  if  it 
meets  the  other  requirements  proposed 
in  §  107.210(h)(7).  hi  addition,  a 
Licensee  that  meets  the  requirements 
proposed  in  §  107.210(h)(7)(i)  of  (ii)  will 
be  aH^orded  an  opportunity  to  cure  on 
terms  that  may  be  more  favraable  than 
those  available  to  other  Licensees. 

(B)  Curable  Capital  impairment 
Percentage  during  first  48  montlu 
following  initial  issuance  of 
Participating  Securities.  During  this 
I}eriod  a  Licensee  with  outstanding 
Participating  Securities  may  have  a 
Capital  Impairment  Percentage  of  up  to, 
but  not  as  much  as,  65  percent  if  (1)  at 
least  two-thirds  of  its  outstanding 
Leverage  consists  of  Participating 
Securities;  and  (2)  at  least  two-tMrds  of 
its  Loans  and  Investments,  valued  at 
cost,  are  Eouity  Capital  Investments. 

(C)  Curable  Capital  Impairment 
Percentage  during  first  60  months 
following  initial  issuance  of 
Participating  Securities.  During  this 
period  a  Licensee  with  outstanding 
Participating  Securities  may  have  a 
Capital  Impairment  Percentage  of  up  to. 
but  not  as  much  as,  85  percent  if  (1)  at 
least  two-thirds  of  its  outstanding 
Leverage  consists  of  Participating 
Securities:  and  (2)  at  least  two-thirds  of 
its  Loans  and  Investments,  valued  at 
cost,  are  Start-up  Financings.  For  the 
purposes  of  this  proposed  regulation,  a 
Start-up  Financing  is  an  Equity  Capital 
Investment  in  a  growth-oriental  Small 
Concern  that,  at  the  time  of  the 
investment,  has  not  been  in  existence, 
in  any  form,  for  more  than  three  fiscal 
years,  has  not  had  positive  cash  flow  or 
sales  exceeding  $5  million  in  any  fiscal 
year,  and  is  not  formed  for  the  purpose 
of  acquiring  any  existing  business. 

(D)  Core  ofCSapital  bnpairmeat. 
During  the  fifth  year  following  its  initial 
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iMoance  of  Partidptting  Securities,  a 
Licensee  that  meets  the  requirements 
described  in  paragraph  (B)  above  may 
cure  iu  Capital  bnpainnent  by  taking 
one  or  man  of  the  following  actions 
within  thirty  days  after  it  determines 
that  it  has  a  condition  of  Capital 
Impairment.  The  Licensee  may  increase 
its  Regulatory  Capital  >  by  depositing  in 
an  escrow  account  satisfactory  to  SBA  a 
cash  contribution  equal  to  15  percent  of 
outstanding  Leverage;  or  it  may  provide 
SBA  with  a  guarantee  satisfactoiy  to 
SBA.  for  the  benefit  of  SBA.  equal  to  15 
percent  of  its  outstanding  Leverage.  In 
addition  to  the  normal  credit 
considerations  that  would  determine 
whether  a  guarantee  is  satisfactory  to 
SBA.  the  terms  of  the  guarantee  must 
provide  that  any  guarantee  fise  that 
would  otherwise  be  due  the  guarantor 
from  the  Licensee,  and  any  other  sums 
that  would  be  due  the  guarantor  by 
virtue  of  the  guarantor's  right  of 
subrogation,  must  be  deferred  and 
subordinated  to  all  repayment  of  all 
outstanding  Leverage  plus  any  unpaid 
Earned  Prioritized  Payments  (as  defined 
in  proposed  §  107.3)  and  earned 
Adjustments. 

During  the  sixth  year  following  its 
initial  issuance  of  Participating 
Securities  a  Licensee  that  meets  the 
above-described  requirements  may  cure 
its  Capital  Impairment  by  taking  aae  of 
the  actions  described  in  the  preceding 
paragraph,  except  that  the  amount  of  the 
cash  deposit  or  guarantee  shall  be  equal 
to  30  pOTcent  of  outstanding  Leverage. 
Any  amount  deposited  previously  may 
be  used  as  a  credit  against  the  30 
percent  requirement. 

2.  Leverage  fior  301(c)  Licensees 

Section  107.202  is  propoaed  to  be 
renumbered  as  §  107.220  and  is 
amended  to  provide  Leverage 
requirements  for  Section  301(c) 
Licensees  to  reflect  amendments  to  the 
Act  contained  in  section  402  of  Public 
Law  102-366.  it  permits  SBA  to  provide 
Leverage  to  section  301(c)  Licensees 
throu^  the  purchase  or  guaranty  of 
Debentures  and/or  Participating 
Securities.  After  March  31. 1993.  the 
amount  of  Leverage  outstanding  at  any 
time  shall  not  exceed  300%  of 
Leverageable  Capital  up  to  $15  million. 
200%  of  Leverageable  Capital  of  more 
than  $15  milUon  but  not  more  than  $30 
million,  and  an  amount  not  exceeding 
$15  million  which  is  equal  to  100%  of 
Leveragable  Capital  over  $30  million.  In 
no  event  shall  the  aggregate  amount  of 


outstanding  Leverage  by  any  Licensee  or 
group  of  two  or  more  Licensees  under 
Common  Control  a  exceed  $90  million. 
On  a  case-by-case  basis.  ho«vever.  SBA 
may  grant  an  exception  to  this  ceiling  to 
a  group  of  Licensees  under  Common 
Control  and  permit  a  higher  amoimt 
provided  SBA  imposes  such  terms  and 
conditions  as  it  considers  appropriate  to 
minimize  risk  of  loss  in  the  event  of 
default.  Notwithstanding  the  foregoing, 
the  aggregate  amount  of  Participating 
Seciuities  outstanding  bom  a  licensee 
shall  not  exceed  200%  of  Leverageable 
Capital. 

A  grandfather  clause  is  provided  for 
Licensees  that,  on  March  31, 1993,  have 
outstanding  Debentiues  in  excess  of 
300%  of  Leverageable  Capital,  so  that 
such  Licensees  are  not  required  to 
prepay  such  excess.  Moreover,  such 
Licensees  may  apply  to  issue  additional 
Debentures  or  Participating  Securities 
solely  to  pay  the  amount  due  on  such 
excess  maturing  Debenture.  The 
maturity  of  any  new  such  Debenture  or 
Participating  Security  may  not  be  later 
than  September  30,  2002. 

3.  Leverage  for  301(d)  Licensees 

Proposed  %  107.230  provides  for 
Leverage  for  section  301(d)  Licensees 
and  substantially  replaces  existing 
%  107.205.  SBA  may  provide  Leverage  to 
section  301(d)  Licensees  through  the 
purchase  or  guarantee  of  Debentures 
and/or  Participating  Securities,  and/or 
through  the  purchase  of  Preferred 
Securities.  Proposed  §  107.230(b) 
requires  the  Articles  of  section  301(d) 
Licensees  to  be  conformed  to  the 
requirements  discussed  in  paragraphs  a. 
or  D.  below  in  order  to  issue  Preferred 
Securities. 

a.  Preferred  Stock 

In  the  case  of  corporate  Licensees,  the 
preferred  stock  purchased  by  SBA  prior 
to  November  21. 1989,  shall  be  non- 
voting stock  with  a  3%  cumulative 
preferred  dividend  paid  out  of  Retained 
Earnings  Available  for  Distribution.* 
Preferred  stock  issued  after  November 
21. 1989.  shall  provide  for  4%  preferred 
cumulative  dividends  payable  out  of 
Retained  Earnings  Available  for 
Distribution.  Preferred  Stock  purchased 
by  SBA  on  or  after  November  21. 1989. 
shall  be  redeemed  not  later  than  fifteen 
years  after  issuance  at  a  price  not  less 
than  par  value  plus  unpaid  dividends 
accrued  to  the  redemption  date.  SBA 
may  guarantee  Debentiues  offered  for 
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sale  by  such  Licensee  immediately  prior 
to  sudi  redemption  to  permit 
simultaneous  redemption  of  such 
Preferred  Securities. 

b.  Preferred  Limited  Partnership  Interest 

Section  412  of  Public  Law  102-366 
authorizes  imincorporated  section 
301(d)  Licensees  to  issue  preferred 
limited  partnership  interests  to  SBA 
which  would  have  the  same  terms  and 
conditions  as  4%  preferred  stock 
described  immediately  above,  i.e..  a 
preferred  and  cumulative  return  at  an 
annual  rate  of  4%,  accruing  on  a  daily 
basis,  which  is  payable  from  Retained 
Eamhigs  Available  for  Distribution. 
Such  preferred  limited  partnership 
interests  shall  be  redeemed  not  later 
than  fifteen  years  bx>m  the  date  of 
issuance  at  a  price  not  less  than  SBA's 
contributed  capital  plus  accumulated 
and  unpaid  distributions  through  the 
redemption  date.  SBA  may  guarantee 
Debentures  issued  by  a  Licensee 
immediately  preceding  such  redemption 
in  amounts  as  will  permit  simultaneous 
redemption  of  such  preferred  limited 
partnership  interests. 

c.  Leverage  Ceiling 

Proposed  $  107.230(c)  would  establish 
maximum  Leverage  eligibility  for 
section  301(d)  Licensees.  All  types  of 
Leverage  issued  by  such  Licensees  shall 
be  aggregated  for  purposes  of 
determining  Leverage  eligibility, 
including  aggregation  of  Leverage  issued 
by  Licensees  under  Common  Control. 
Section  301(d)  Licensees  are  eligible  for 
maximum  subsidized  Leverage, 
consisting  of  Preferred  Securities  and 
Debentures  issued  with  a  rate  reduction, 
of  400%  of  Leverageable  Capital  or  $35 
million,  whichever  is  less.  However, 
section  301(d)  Licensees  are  eligible  for 
nonsubsidized  Leverage  in  excess  of  $35 
million  in  the  amounts  and  subject  to 
the  conditions  set  forth  for  section 
301(c)  Licensees.  In  order  to  qualify  for 
Leverage  exceeding  300%  of 
Leverageable  Capital,  at  least  30%  of  the 
Licensee's  Total  Funds  Available  for 
Investment  must  be  invested  in  or 
committed  to  Venture  Capital  Financing 
of  disadvantaged  concerns,  and  a 
Licensee  must  maintain  30%  of  its  Total 
Funds  Available  for  Investment  in  such 
investments  while  Leverage  in  excess  of 
300%  of  Leverageable  Capital  is 
outstanding.  For  the  piupose  of  meeting 
the  30%  test,  such  Venture  Capital 
Financing  shall  be  valued  at  cost.  The 
present  definition  of  Venture  Capital 
Financing  remains  luichanged  and  is  set 
forth  in  proposed  §  107.230(c)(3)(Ui). 
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d.  Second  Tier  of  Preferred  Securities 

SBA  is  authorissd  to  puidiase 
PrefBiTBd  Securities  in  smounts  in 
excess  of  100%  of  LAverageable  Capital, 
but  not  in  excess  of  200%  of 
Leverageable  Capital,  from  section 
301(d)  Licensees  mth  Leverageable 
Capital  of  $500,000  or  more,  or  from  any 
section  301(d)  Licensee  licensed  on  or 
before  October  13. 1971.  regardless  of 
the  amount  of  Leverageable  Capital.  In 
either  case,  a  Licensee  must  have 
Qualified  Investments  (defined  in 
current  §  107.205(d)(2)  and  proposed 
§  107.230(c)(4)(iv))  or  commitmenU  at 
cost  equal  to  the  amount  of  Preferred 
Securities  in  excess  of  100%  of 
Levwageable  Capital.  It  should  be  noted 
that  this  definition  is  similar  but  not 
identicel  to  the  definition  of  Venture 
Capital  Financing  as  set  forth  in 
S  107.230(c)(3)(iii).  The  most  important 
difference  is  that  a  secured  debt 
instrument  may  qualify  as  a  Venture 
Capital  Financing  but  would  not  qualify 
as  a  Qualified  Investment. 

e.  Participating  Securities 

Proposed  S  107.230(c)(6)  authorizes 
section  301(d)  Licensees  to  issue 
Participating  Securities  (see  section  4  of 
this. preamble)  in  an  amount  not 
exceeding  200%  of  Leverageable 
Capital,  less  an  amount  equal  to    . 
Licensee's  outstanding  PrefBrred 
Securities.  Prioritized  Payments  and 
Profit  Participation  on  Participating 
Securities  issued  by  a  section  301(d) 
Licensees  shall  not  be  subsidized. 

/.  Other  Provisions 

Proposed  §  107.230(d)  describes  the 
types  of  Debentures  which  section 
301(d)  Licensees  may  issue  and 
§  107.230(e)  permiu  section  301(d) 
Licensees,  in  SBA's  discretion,  to  retire 
Debentures  by  the  issuance  of  Prefsrred 
or  Participating  Securities  based  on 
Leverageable  Capital. 

Proposed  S  107.230(0  is  a 
recodification  of  existLog 
§107.201(aM2)(ui). 

4.  Participating  Securities 

Proposed  §§  107.240  through  107.247 
describe  special  rules  which  apply  to 
Licensees  issuing  Participating 
Securities. 

The  Small  Business  Equity 
Enhancement  Act  of  1992  (Title  IV  of 
Pub.  L  102-366)  is  a  mandate  for  a  new 
relationship  between  SBA  and  the 
venture  capital  community.  The  most 
salient  feature  of  this  new  relationaliip 
is  the  aeation  of  Participating  Securities 
which  are  equity4ype  securities  %dth 
the  characteristics  w  profaned  stock  or 
a  prefarred  limited  partnership  interest 


SBA  recognizes  that  venture  capital 
companies  usually  make  equity  capital 
investments,  manage  their  portfbUos 
making  follow-on  investments  as 
necessary,  and  finally  sell  their 
investments  as  they  mature,  with  the 
objective  of  realizing  capital  gains.  As 
investments  are  sold,  funds  are 
customarily  distributed  to  investors 
rather  than  reinvested.  Recognition  of 
this  business  cycle  has  been 
incorporated  into  the  prooosed  rules 
governing  the  issuance  of  Participating 
Securities. 

Under  these  rules,  as  a  means  of 
financing  Licensees  which  issue 
Participating  Securities,  SBA  will 
guarantee  the  payment  of  Prioritized 
Payments  on,  and  the  Redemption  Price 
of.  the  Participating  Securities  to  an 
authorized  Trust  or  pool  which 
purchases  the  Participating  Securities. 
Prioritized  Payments  are  the  equivalent 
of  the  interest  or  dividend  payments 
scheduled  on  the  Participating 
Securities.  As  an  inducement  for  its 
guaranty,  SBA  will  be  entitled  to  a  share 
in  the  profits  that  are  generated  from 
investments  made  while  the 
Participating  Securities  are  outstanding 
(Profit  Participation). 

Pass-through  Trust  Certificates 
evidencing  the  rights  of  the  Trust  or 
pools  in  the  guaranteed  Participating 
Securities  will  be  sold  to  investors.  The 
rights  and  obligations  evidenced  in  the 
Trust  Certificates  will  also  be 
guaranteed  by  SBA.  The  proceeds  of  the 
sale  of  tiie  Trust  Certificates  will  be 
used  to  fund  the  Participating 
Securities. 

SBA  anticipates  that  Prioritized 
Payments  made  by  Licensees  that  issue 
Participating  Securities  will  not  be 
adequate  to  fiind  debt  service 
obligations  of  the  guaranteed  Trust 
Certificates  in  the  early  years  of 
Participating  Securities'  existence  and 
that  SBA's  guaranty  will  be  called  upon 
to  make  such  payments.  However,  over 
the  time  of  the  Participating  Securities' 
life,  SBA  anticipates  that  it  will  be 
repaid  most  of  such  guaranty  payments 
through  a  combination  of  Earned 
Prioritized  Payments  and  Profit 
Participation. 

Since  Prioritized  Payments  on 
Participating  Securities  are  payable  only 
to  the  extent  of  earnings,  SBA  realizes 
that  the  success  of  the  program  and 
repayment  of  its  guaranty  payments 
depend  upon  the  successful  operation  of 
Licensees  as  equity  investors. 

SBA  understands  that  venture  capital 
equity  investments  in  small  concerns 
are  risky  on  an  individual  bMis,  and 
that  in  the  venture  capital  industry, 
historical  experience  indicates  that 
losses  on  equity  investments  frequently 


occur  eariier  than  profits.  Therefore,  it 
is  anticipated  that  Licensees  issuing 
Participating  Securities  will  incur  losses 
in  the  early  years  of  their  investment 
cycle  as  investments  in  a  limited 
number  of  portfolio  concerns  prove 
unprofitable  and  are  written  off. 

Ilius,  SBA  recognizes  that  it  must  be 
patient  in  expecting  profitable 
operations  ftom  Licensees  with 
Participating  Securities.  At  the  same 
time,  however.  SBA  has  the 
responsibility  to  assure  that  publicly- 
guaranteed  funds  are  administered 
prudently  by  capable  managers. 
Accordingly,  SBA  has  sought  to 
formulate  an  economic  and  regulatory 
structure  which  will  enhance  the 
likelihood  that  Licensees  participating 
in  the  program  will  be  successful. 

In  this  way.  SBA  believes  that  is  can 
fulfill  the  objectives  of  the  Small 
Business  Equity  Enhancement  Act  of 
1992  to  foster  a  venture  capital  industry 
that  is  able  to  serve  the  needs  of  eligible 
Small  Concerns,  create  or  retain  join, 
expand  the  tax  base,  and  achieve  other 
objectives  such  as  commercialization  of 
technology,  supporting  manufacturing 
firms,  fostering  urt>an  and  rural  business 
development,  and  stimulating  exports. 

A  primary  objective  of  SBA  is  to 
assure  that  Licensees  issuing 
Participating  Securities  are  structured  so 
that  its  managers  and  independent 
investors  are  motivated  to  assure 
success.  Section  410  of  Public  Law  102- 
366  authorized  inclusion  in  Private 
Capital  of  investments  by  public  and 
private  pension  funds  as  well  as  limited 
investments  by  state  and  local 
governments. 

In  addition,  the  form  of  Participating 
Securities  has  been  structured  with  the 
intention  of  avoiding  the  imposition  of 
Unrelated  Business  Taxable  Income 
(UBTI)  on  certain  tax-exempt  investors. 
SBA  believes  that  in  consequence, 
pension  funds  and  other  tax-exempt 
investors  will  find  it  advantageous  to 
invest  in  SBICs  using  Participating 
Securities.  SBA  is  aware  that  such 
institutional  investors  historically  have 
provided  investment  capital  to  the 
private  venture  capital  industry  and 
have  acquired  expertise  in  selecting 
managers  and  monitoring  investments. 
SBA  anticipates  tiiat  SBICs  will  benefit 
from  this  investor  expertise.  Therefore, 
SBA  desires  to  benefit  from  the 
expertise  of  institutional  investors  to 
help  assure  the  profitability  of  Licensees 
that  issue  Participating  Securitiea. 

SBA  recognizes  that  its  guarantee  of 
Participating  Securities  will  be  an 
essential  motivating  factor  in  the 
decision  of  investors  to  fund  Licensees, 
and  that  such  investcus  «riU  need  to 
have  confidence  in  SBA's  long-tenn 
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investment  philosophy.  Thus,  SBA 
intaods  that  Uie  investment  community 
should  regard  Participating  Securities  as 
patient  capital,  similar  to  a  partnership 
interest.  At  the  same  time,  however, 
investors  must  recognize  SBA's  special 
resprasibilities  with  respect  to  pxiblic 
funds  and  the  need  to  assure 
compliance  with  program  objectives  and 
regulations.  : 

a.  General  Provisions 

Proposed  §  107.241  sets  forth  general 
provisions  for  Licensees  issuing 
Participating  Secxirities.  This  section 
contains  many  of  the  regulations  that 
embody  SBA's  effort  to  utilize 
marketplace  dynamics  to  assure  a 
successful  program. 

(i)  Minimum  Regulatory  Capital 

The  minimum  capital  requirements 
set  forth  in  proposed  §  107.241(a)  reflect 
SBA's  beUef  that  a  venture  equity- 
oriented  Licensee  will  usually  have 
hi^er  fixed  and  marginal  expenses  than 
a  lender  Licensee.  For  example, 
considerably  more  time  miist  be  put  into 
the  due  diligence  process  of 
investigating  a  potential  investment 
than  is  necessary  when  a  secured  loan 
is  made.  For  investments  in  early-stage 
companies,  this  is  especially 

Eronounced  as  there  is  usually  no 
istory  of  business  success,  no  historical 
finanriAU  showing  an  ability  to  produce 
profits,  and  no  balance  sheet  which 
would  meet  any  normal  criteria  for 
soundness.  Hence,  the  management  of  a 
venture  SIBC  must  spend  considerably 
more  time  and  resoiirces  investigating 
the  management  and  products  of  a 
company,  and  often  must  hire  expensive 
skilled  consultants  to  assist  in  such 
evaluations.  Failure  to  make  these  kinds 
of  outlays  can  result  subsequently  in 
considerable  investment  losses.  In 
addition,  the  legal  costs  of  tailoring  the 
individual  unique  investment 
agreement  required  by  venture  investing 
are  higher  than  similar  costs  associated 
with  lending.  Finally,  SBIC  management 
must  expend  considerable  time,  effort, 
and  expense  in  watching  over  their 
investments. 

All  of  these  activities  add  up  to 
significantly  higher  costs  of  doing 
business  for  equity-oriented  Licensees. 
Yet,  an  SBIC  must  not  exhaust  its 
capital  by  incurring  overheed  expenses 
which  are  high  relative  to  the  capital 
base. 

In  order  to  ensure  that  Licensees 
issuing  Participating  Securities  have 
adequate  resources  to  develop  and 
monitor  a  venture  capital  portfolio 
while  still  preserving  an  adequate 
capital  base,  SBA  proposes  in 
§  107.241(a)  to  ntfiin  such  Licensees, 


as  a  general  rule,  to  have  Regulatory 
Capital  of  at  least  $10  million.  A 
Licensee  with  Regulatory  Capital  of  less 
than  $10  million  will  normally  be 
incurring  excessively  high  fixed  and 
marginal  costs  relative  to  the  amoimt  of 
its  capital.  A  secondary  rationale  for  this 
requirement  is  that  raising  $10  million 
for  venture  capital  investments 
constitutes  a  significant  affirmation  by 
the  investment  community  of  the 
management  capabilities  of  a  Licensee. 

SBA  will  consider  authorizing  the 
issuance  of  Participating  Securities  by  a 
Licensee  with  Regulatory  Capital  of  no 
less  than  $5  million  if  it  can  be  shown 
that,  over  the  long  term,  the  Licensee 
has  a  reasonable  prospect  of  being 
profitable. 

For  example,  SBA  expects  that  a 
Licensee  with  Regulatory  Capital  of  less 
than  $10  million  may  qualify  to  issue 
Participating  Seciuities  if  it  is  a 
subsidiary  of  a  bank,  bank  holding 
company,  or  other  large  organization 
which  undertakes  to  subsidize 
management  expenses  of  the  Licensee 
and  to  provide  management  personnel 
and  operational  support. 

Licensees  operatmg  in  rural  areas  or 
within  specific  geographic  areas,  such 
as  urban  areas  which  are  reasonably 
compact  and  focused,  may  also  be 
acceptable  with  Regulatory  Capital  of 
less  than  $10  million,  as  long  as 
management  has  a  track  record  of 
expertise  in  the  types  of  investment 
activities  proposed  by  the  Licensee,  and 
the  business  plan  shows  that  the 
Licensee  can  be  operated  soimdly  and 
profitably  over  the  long  term  without 
depleting  its  capital  base  through 
excessive  overhead. 

(ii)  Equity  Capital  Investments 

Section  107.241(b)  requires  Licensees 
issuing  Participating  Securities  to  invest 
an  amount  equal  to  the  Original  Issue 
Price  of  sudi  securities  solely  in  Eqmty 
Capital  Investments.  Equity  Capital 
Investments  shall  be  maintained  at  such 
level  (on  a  cost  basis)  and  reduced  only 
by  the  amount  of  repayments  of  such 
Participating  Securities.  "Equity  Capital 
Investments"  means  common  or 
preferred  stock,  limited  partnership 
interests,  options,  and  warrants  or 
similar  equity  instruments,  including 
subordinated  debt  with  equity  features 
if  such  debt  provides  only  for  interest 
payments  contingent  upon  and  limited 
to  the  extent  of  earnings.  Such  Eqmty 
Capital  Investments  may  not  be 
amortized.  This  regulation  is  mandated 
by  section  403  of  Public  Law  102/366 
and  it  embodies  an  essential  part  of  the 
Participating  Securities  program. 

A  deficiency  in  the  existing  SBIC 
program  was  the  Act's  intent  that 


Licensees  make  equity  investments, 
while  Lsverage  for  301(c)  Licensees 
consisted  solely  of  Debentures  requiring 
temi-annual  interest  payments.  Tids 
mismatching  of  the  source  and  use  of 
fiinds  was  a  principal  reason  for  the 
creation  of  Participating  Seouities.  It 
stands  to  reason,  therefore,  that 
proceeds  of  Participating  Secxuities 
would  be  used  to  make  Equity  Capital 
Investments  rather  than  debt  and  other 
income-oriented  investments. 

(iii)  Management  and  Ownership 
Diversity 

Proposed  §  107.241(c)  is  designed  to 
assure  that  Licensees  issuing 
Participating  Securities  have  investors 
who  are  independent  of  management 
and  who  have  a  substantial  stake  in  a 
Licensees'  financial  performance.  SBA 
believes  that  the  presence  of  such 
investors  will  help  to  assure  that 
Licensees  are  operated  with  the 
objective  of  maximizing  retiuns  and 
protecting  the  interests  of  all  investors, 
including  SBA.  Paragraph  (1)  requires 
Licensees  to  have  diversity  between 
management  and  ownership,  which 
SBA  will  consider  satisfied  if  at  least 
three  unaffiliated  shareholders  or 
limited  partners  (only  one  is  required  in 
the  case  of  Institutional  Investors)  own, 
in  the  aggregate,  at  least  30%  of  a 
Licensee  or  Licensee's  ultimate  parent 
entity.  Sudi  diversity  will  also  be 
deemed  to  be  accomplished  if  a 
Licensee  or  its  ultimate  parent  entity  is 

{)ublicly  traded  under  U.S.  securities 
aws. 

This  requirement  is  important 
because  it  subjects  proposed 
management  teams  to  scrutiny  and 
acceptance  by  significant  uneiffiliated 
investors  who  are  willing  to  risk  their 
own  capital  in  a  Licensee  and 
consequently  have  a  continuing  stake  in 
a  Licensee's  successful  operation.  The 
independence  and  ability  of  investors  to 
exercise  oversight  is  maintained  by  the 
prohibition  against  the  delegation  of 
voting  rights  contained  in  paragraph  (2). 
An  exception  is  made  for  routine 
proxies  and  the  use  of  imaffiliated 
advisors  so  as  not  to  interfere  with 
routine  operations  of  a  Licensee. 

(iv)  Management  Fees 

As  discussed  above,  the  amoimt  of 
management  fees  charged  by  Licensees 
issuing  participating  Securities  is 
limited  to  2.5%  of  Combined  Capital 
(Regulatory  Capital  plus  outstanding 
Leverage),  plus  $125,000  in  the  case  of 
Licensees  with  Combined  Capital  of  less 
than  $20  million.  SBA  believes  this 
makes  adequate  provision  for  overtieed 
and  is  cimsistent  with  current  venture 
capital  industry  practices.  Under  certain 


cause  a  cone 
Impairment. 
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circumstances,  SBA  may  consent  to 
higher  amounts  if  there  are  clearly 
demonstrable  needs.  However,  such  an 
exception  will  not  aHisct  the 
computation  of  Profit  Participation.  In 
the  case  of  larger  funds.  SBA  may 
require  lower  amounts  for  all  purposes, 
including  the  computation  of  Profit 
Participation.  Compare  $§  107.241(d) 
and  107.242(d)(2). 

(v)  Third  Party  Debt 

Proposed  §  107.241(e)  limits  the  type 
.  and  amount  of  third  party  debt  that  a 
Licensee  issuing  Paiticipating  Securities 
may  incur  and  requires  that  the 
Licensee  obtain  the  written  approval  of 
SBA  before  incurring  any  sudi  debt. 
SBA  recognizes  SBA  recognizes  that 
timing  differences  and  the  short-term 
needs  of  Licensees  for  operational 
Uquidity  as  well  as  the  need  to  be 
responsive  in  meeting  funding  requests 
of  eligible  portfolio  concerns  may,  from 
time>to-time,  make  the  use  of 
Temporary  E)ebt  by  Licensees  a 
necessity.  This  section  intends  that  such 
Temporary  Debt  truly  be  temporary  and 
not  a  permanent  part  of  a  Licensee's 
operating  plans.  Therefore,  this  section 
would  permit  Licensees  issuing 
Participating  Securities  to  have  only 
Temporary  Debt  in  an  amoimt  not  to 
exceed  50%  of  Laverageable  Capital  and 
it  would  prohibit  the  Licensee  bom 
having  any  Temporaiv  Debt  at  all  for  at 
least  30  consecutive  days  during  its 
fiscal  year. 

(vi)  Liquidity  Requirement 

Proposed  §  107.241(f)  establishes  a 
liquicUty  requirement  for  Licensees 
issuing  Participating  Securities.  Because 
Equity  Capital  Investments  are  usually 
not  marketable  until  they  mature,  it  is 
essential  that  Licensees  maintain  a  level 
of  Uquid  assets  sufficient  to  meet 
operating  expenses,  make  necessary 
follow-on  investments,  and  allow 
investments  to  be  held  until  they  mature 
and  can  be  sold  in  the  normal  course  of 
business.  Thus.  SBA  is  introducing  a 
test  of  "Liquidity  Impairment".  In  broad 
terms,  a  Licensee  has  a  condition  of 
Liquidity  Impairment  if  the  Liquidity 
Ratio  obtained  by  dividing  Total  Current 
Funds  Available  »  by  Totd  Current 
Funds  Required  is  less  than  1.20.  No 
Distributions  shall  be  made  that  would 
cause  a  condition  of  Liquidity 
Impairment 

(vii)  Mandatory  Redemption 

Proposed  §  107.241(g)  requires  that 
Participating  Securities  be  redeemed  not 


•  PropoMd  f  107.24t(fX2)  indudM  a  lolf. 
•xplanaionr  dint  that  ihowt  how  ifaa  racpactiva 
valuaa  for  Total  Currant  Funds  AvaUaUa  and  Total 
Cunant  Fund*  Ratjuirad  ara  to  ba  datannlnad. 


later  than  15  years  after  their  issue  date. 
Generally,  the  redemption  date  will  be 
10  years  after  the  date  of  issue  and  will 
be  the  same  as  the  maturity  date  of  the 
Trust  Certificates. 

(viii)  Priority  in  Liquidation 

Section  107.241(h)  provides  that  upon 
liquidation  of  a  Licensee,  the 
Redemption  Price  of  any  Participating 
Securities,  plus  any  Prioritized 
Payments.  Profit  Participation  and  other 
amounts  that  may  be  due  SBA,  shall  be 
senior  in  priority  to  all  other  equity 
interests  of  the  Licensee.  SBA 
recognizes  that  Prioritized  Payments 
and  Profit  Participation  are  distributable 
only  to  the  extent  of  profits  on 
Earmarked  Assets,  notwithstanding  the 
cumulative  feature  of  Prioritized 
Payments.  However,  there  shall  be  no 
Distributions  to  investors  before 
amounts  due  SBA.  its  agent,  or  Trustee 
are  paid  when  a  Licensee  is  liquidated. 

b.  Computation  of  Earmarked  Profits 
(Losses) 

There  are  seven  steps  in  the 
computation  of  Earmarked  Profits 
(Losses)  as  set  forth  in  proposed 
$  107.242.  (Please  note  that  SBA  will 
provide  the  spreadsheet  templates  and/ 
or  other  software  necessary  for  making 
the  ensuing  calculations.) 

(i)  Step  1:  Determination  of  Earmarked 
Assets 

Briefly  stated,  Earmariced  Assets  are  a 
Licensee's  Loans  and  Investments  » 
outstanding  at  the  time  a  Licensee 
issues  Participating  Securities  '  or  that 
are  acquired  while  Participating 
Seciuities  are  outstanding,  plus  any 
non-cash  assets  given  in  consideration 
for  the  disposition  or  exchange  of  any 
such  asset.  Note  that  even  after  all 
Participating  Securities  have  been 
redeemed.  Earmarked  Assets  maintain 
such  status.  See  proposed  $  107.242(b). 

(ii)  Step  2:  Calculating  the  Earmarked 
Asset  Ratio 

This  step  establishes  the  percentage  of 
a  portfolio  that  is  earmarked.  Because  a 
Licensee  may  have  non-Earmarked 
Assets  deriving  bom  assets  acquired 
after  all  Participating  Securities  have 

•  "Loans  and  Invastments*'  U  a  lann  that  U 
proposed  to  be  defined  in  this  ptopotad  rule  at 
"Portfolio  Securitiee.  Assau  Acquired  in 
LiquidatioD.  Operating  Concaras  Acquired,  and 
Other  Securitiea  Received  a*  lat  forth  in  Statement 
of  Financial  Position  (SBA  Form  468)". 

7  A  company  licensed  on  or  befora  March  31. 
1993  may  elect  to  exclude  iu  antira  portfolio  at  of 
that  date,  but  not  leu  than  iU  antira  portfolio,  from 
the  category  of  "Earmarked  Asiats"  unless  it  is 
refinancing  outotanding  Debentures  by  d>e  issuance 
of  Participating  Securities.  Special  rules  for  such 
Licensees  ara  proposed  in  S  107.247. 


been  redeemed,  or  from  the  special  rules 
governing  SBICs  licensed  on  or  before 
March  31, 1993  (see  proposed 
§  107.247).  it  is  necessary  that  all 
Licensees  calculate  an  Earmarked  Asset 
Ratio  (EAR)  as  delineated  in  proposed 
S  107.242(c).  The  ratio  is  calculated  on 
a  weighted  average  basis  (that  is,  on  a 
month-by-month  basis,  which  is  then 
averaged)  for  the  year  or  fraction  of  the 
year  in  question.  For  companies 
licensed  after  March  31. 1993  that  have 
not  yet  redeemed  any  Participating 
Securities.  EAR  vrlll  equal  100  percent. 
The  formula  is: 

EAR=I(EA+UPPS)/(LfcI+UPPS))xlOO 
where: 

EA=Earmarked  assets  valued  at  cost 

UPPSsUninvested  proceeds  of 
Participating  Securities 

LftlsTotal  Loans  and  Investments 
(valued  at  cost). 

The  example  that  follows  would 
apply  only  to  companies  licensed  on  or 
before  March  31, 1993.  Assume  that 
such  a  Licensee  issued  SlQ  million  of 
Participating  Securities  two  months 

Erior  to  the  close  of  its  fiscal  year,  and 
ad  elected  to  exclude  its  pre-existing 
portfolio  from  being  Earmarked  Assets 
(as  permitted  in  proposed  §  107.247). 
The  following  calculations  would  apply: 

Values  at  Close  of  Month  1 


Earmatltad 
assets 

Uninvested 
proceeds 

Loans  and  In- 
vestments 
(acqtjiredon 
Of  before  3/ 
31/93) 

Zero 

$10,000,000 

$15,000,000 

If  the  Licensee  invested  52  million 
from  the  proceeds  of  Participating 
Securities  diuing  the  next  month,  and 
sold  $1  million  of  assets  for  cash,  the 
following  would  occur: 

Values  at  Close  of  Month  2 


Earmarked 
assets 

Uninvested 
proceeds 

Loans  and  in- 
vestments 

$2,000,000 

$8,000,000 

$16,000,000 

As  of  the  close  of  Month  1 ,  the 
Licensee's  (interim)  EAR  was  40  percent 
((0+10.000,000)/ 
(15,000.000+10.000.000)]. 

As  of  the  close  of  Month  2,  for  Month 
2,  (interim)  EAR  was  41.666  percent 
((2.000.000+8.000,000)/ 
(16.000.000+8.000.000)]. 

As  of  the  close  of  the  Licensee's  fiscal 
year,  the  Licensee's  EAR  was  40.833 
percent  [(40+41. 666)/2]  or 
1(2.000.000+18,000.000)/ 
(31,000,000+18,000,000)].  For  the 
purposes  of  the  calculationr  hereafter 
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dimnfd  this  Uohuss's  EAR  U  40.833 


(iii)  Stsp  3:  Ascsrtsining  Esnnsrked 
tovestment  Income 

BirnMi»-fc«*<  Investmant  Income  (EII)  is 
defined  in  proposed  §  107.242(dXl)  by 
the  fonnuls:  En«IDA>(lIIF-»OI]xEAR) 

^hess 
IDA>A11  income  directly  sttiibutsble 

to  Eannerked  Assets 
IIF>Interest  on  idle  funds 
OlaOther  income  not  sttiibutsble  to 

specific  sssets 
EARsEsrmarked  Asset  Rstio 

Thus,  if  IDA  were  $1,000,000  snd 
other  income  not  sttributsble  to  specific 
assets  were  $500,000.  ED  tirould  be: 
($1.000.00af($500.000x40.633%))  or 
$1,204,165. 

(iv)  Step  4:  Calculating  Earmarked 
Investment  Expenses 

As  proposed  to  be  defined  in 
S  107.242(d)(2),  Earmarked  Investment 
Expenses  has  two  components — 
Muiagement  Expenses  and  non- 
Management  Expenses. 

The  first  of  these,  Management 
Expenses,  may  be  less  than  the  actual 
cost  of  managing  the  Licensee."  For  the 
purposes  of  \he  calculations  proposed  in 
§  107.242(d)(2),  Management  Expenses 
means  the  least  of  (1)  actual 
Management  Expenses;  or  (2)  the 
product  of  expenses  permitted  by 
$  107.241(d)  multiplied  by  EAR;  or  (3) 
2.5  percent  of  the  product  of  the 
Licensee's  Combined  Capital, 
multiplied  by  its  EAR  (plus,  in  the  case 
of  a  Licensee  whose  Combined  Capital 
is  less  than  $20  million,  an  additional 
sum  equal  to  the  product  of  $125,000 
and  the  Licensee's  EAR).  Expressed  in 
formula  terms,  this  would  be: 

Management  Expense 
(ME)=0.025x(CCxEAR)  for  a  Licensee 
with  Combined  Capital  (CC)  of  $20 
million  or  more. 

ME=((0.025  x{CC  xEAR})+($125.000 
xEAR)l  for  a  Licensee  with  Combined 
Capital  of  less  than  $20  million. 

The  second  component  of  Earmarked 
Investment  Expense  is  non-Management 
Expense.  Some  non-Management 
Expenses  can  be  attributed  directly  to 
Earmarked  Assets  and,  of  course,  are  to 
be  allocated  to  Earmarked  Investment 
Expenses.  In  addition.  Licensee  shall 
allocate  to  Earmarked  Investment 
Expense  a  sum  equal  to  the  product  of 
non-Management  Expense  not 
attributable  to  specific  assets 


(spedficelly  including  interest  on  SBA- 
guaranteed  Debentures)  time*  Ucwsee's 
Eannariied  Asset  Ratio.  See  prapoaed 
Sl07.242(dX2)(ii). 

The  sum  of  the  above-described 
Management  and  non-Management 
Expenses  constitutes  Earmarked 
Investment  Expenses. 

(v)  Step  5:  Determining  Earmarked  Net 
Investment  Income. 

Subtract  Earmarked  Investment 
Expenses  (step  4)  from  Earmarked 
Investment  Income  (step  3). 

(vi)  Step  6:  Determining  Earmarked 
Realized  Gain  (Loss)  on  Securities 

Proposed  S  107^42(e)  sets  forth  rules 
for  determining  gain  or  loss  on 
securities  that  constitute  Earmarked 
Assets.  For  the  purpose  of  determining 
whether  a  gain  or  loss  has  been 
realized*  on  the  sale  of  an  Earmarked 
Asset,  the  asset's  cost  basis  and  net  sales 
price  shall  be  used.  The  asset's  cost 
basis  shall  not  be  increesed.  even  by 
capitalization  of  unpaid  interest,  except 
that  if  the  basis  of  an  investment- in  an 
unincorporated  Small  Concern  is 
appropriately  determined  by  using  the 
equity  method  of  accounting,  the 
Licensee's  basis  may  be  increased  by  the 
Licensee's  share  of  the  Small  Concern's 
income.  See  proposed  $  107.242(e)(3). 

(vii)  Step  7:  Computing  Earmarked 
Profits  (Losses) 

Earmarked  Profits  (Losses)  must  be 
computed  no  less  fiequently  than 
annually  as  of  the  close  of  a  Licensee's 
fiscal  year,  and  at  such  other  times  as 
Licensee  elects  to  make  a  Distribution. 
See  proposed  §  107.242(a).  The 
computation  is  simple  enough: 
Earmarked  Profits  (Losses)  is  the  sum, 
positive  or  negative,  of  Earmarked  Net 
Investment  Income  and  Earmarked 
Realized  Gain  (Loss)  on  Securities.  See 
proposed  §  107.242(f). 

c.  Computation,  Allocation,  and 
Distribution  of  Prioritized  Payments 

(i)  Introduction 

Proposed  §  107.243  provides  for  the 
computation,  allocation,  and  payment  of 
Prioritized  Payments  which  are 
preferred  and  cumulative  at  the  Trust 
Certificate  Rate,  as  defined  in  §  107.3. 
This  is  the  amount  SBA  guarantees  to 
pay  annually  to  the  Trust  Certificate 
holders.  Prioritized  Payments  resemble 


•  See  th«  definition  of  Management  Expenses  that 
this  rule  proposed  in  $  107.3,  and  also  proposed 
8 107.241((!).  which  would  impose  a  ceiling  on  the 
Management  Expense*  of  a  Licensee  that  has 
outstanding  Participating  Securities  or  Eannaiked 
Assets. 


•  Unrealized  Appreciation  or  Unrealized 
Depreciation,  as  the  case  may  be,  on  Earmarked 
Assets  that  are  Distributed  shall  be  recognized  as  if 
the  appreciation  or  depreciation  were  realized  at 
the  time  of  the  in-kind  Distribution.  See  proposed 
S  107.242(e)(4).  and  see  also  propoted 
S  107.24S(e)(3).  which  relates  to  in-kind 
Distributions. 


dividends  eo  prefanad  stock  or 
equivalent  di^butioos  on  prefsned  at 
senior  limited  paitnarship  interests. 
Even  when  a  Corporate  Licensee  issues 
Paitidpating  Securities  that  are  in  the 
form  of  debentures.  Prioritizad 
Payments  resemble  dividends  on 
prefemd  stock  rather  than  interest 
payments,  in  that  they  are  payable  only 
to  the  extent  of  earnings. 

The  calculation  of  Prioritized 
Peyments  is  to  be  performed  at  leest 
annually  within  90  days  after  the 
Licensee's  fiscal  year  end,  and  also  st 
the  end  of  any  fiscal  quarter  for  which 
a  Distribution  is  contemplated.  If  the 
Licensee  has  cumulative  Earmarked 
Profits.  Prioritized  Payments  up  to  the 
amount  of  such  profits  are  characterized 
as  Earned  Prioritized  Payments  and  are 
to  be  automatically  distributed  within 
90  days  after  the  Licensee's  fiscal  year 
end,  except  to  the  extent  that  such 
Distribution  would  create  a  condition  of 
Liquidity  Impairment. 

A  Licensee  with  Participating 
Securities  or  Eermarked  Asset  in  it 
portfolio  is  prohibited  bom  making  any 
Distributions  that  are  considered  to  be  a 
return  on  capital  until  all  Prioritized 
Payments  have  been  distributed.  Before 
returns  of  capital  can  be  made,  all 
Earned  Prioritized  Payments  must  have 
been  distributed.  See  §  107.245. 

(ii)  Establishment  of  Prioritized 
Payment  Accounts 

To  assist  in  the  process  of 
determining  whether,  or  when,  a 
Licensee  is  responsible  for  making 
payments,  two  Prioritized  Payment 
accounts  must  be  established:  a 
Prioritized  Payment  Accumulation 
Account  (AA)  which  is  a  memorandum 
account,  and  a  Prioritized  Payment 
Distribution  Account  (DA)  which  is  a 
liability  account.  For  the  sake  of 
simplicity,  the  hypothetical  examples 
set  forth  in  paragraphs  (iii)  and  (iv) 
below  illustrate  the  computations  at  the 
fiscal  year  end  following  the  first 
issuance  of  Participating  Securities. 

(iii)  Initial  allocations  to  Prioritized 
Payment  Accumulation  Account 

This  account  initially  reflects  the 
"accrual"  (as  a  memorandum  entry 
only)  of  Prioritized  Payments. 
Computations  involving  this  account 
always  begin  with  the  entry  of  a  sum 
equal  to  all  Prioritized  Payments  for  the 
fiscal  period  in  question.  For  example, 
if  a  Licensee  had  issued  $10  million  of 
8  percent  Participating  Securities  at  the 
beginning  of  its  fiscal  year,  the  initial 
amount  to  be  added  to  the  AA  at  the 
close  of  the  fiscal  year  would  be 
$800,000.  See  proposed  S  107.243(b)(1). 
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As  subsequently  explained,  other  sums 
may  also  be  added  to  this  account. 

(iv)  Initial  allocations  to  Prioritized 
Payment  Distribution  Account  pA) 

The  first  step  in  determining  what 
should  be  added  to  the  DA  is  to 
ascertain  cumulative  Earmarked  Profits 
(Losses).  If.  at  the  fiscal  year  end 
following  the  first  issuance  of 
Participating  Securities,  the  Licensee 
has  cumulative  Earmarked  Profits,  that 
sum  constitutes  Distributable  Earmarked 
Profits. 

The  second  step  is  to  compare 
Distributable  Earmarked  Profits  with  the 
balance  in  the  AA.  The  lesser  of  the  two 
is  subtracted  from  the  AA  and  is  added 
to  the  DA.  This  amount  now  constitutes 
Earned  Prioritized  Payments.  See 
proposed  8 107.243(c). 

For  example,  suppose  that  Earmarked 
.  Profits  were  $20,000.  Because  $20,000  is 
less  than  the  $800,000  of  Prioritized 
Payments,  $20,000  is  subtracted  from 
the  AA  and  is  added  to  the  DA.  Thus, 
at  this  point  there  is  $780,000  in  the  AA 
and  $20,000  in  the  DA.  a  sum  which 
represents  Earned  Prioritized  Payments 
and  is  now  the  amount  the  Licensee  will 
distribute  to  SBA  or  the  Trust,  unless 
such  Distribution  would  cause  a 
Liquidity  Impairment.  See  proposed 
§  107.243(c). 

(v)  Subsequent  Allocations  to 
Prioritized  Payment  Accumulation 
Account  and  to  Prioritized  Payment 
Distribution  Account 

Subsequent  allocations  to  these 
accounts  are  handled  similarly  to  the 
initial  allocations,  except  as  hereafter 
set  forth.  Distributable  Earmarked 
Profits  for  the  second  year  are  calculated 
by  subtracting  from  cumulative 
Earmarked  Profits  all  previous  Earned 
Prioritized  Payments  and  all  earned 
Adjustments  (which  will  be  addressed 
hereafter)  for  all  prior  fiscal  periods. 

Continuing  with  the  example,  at  the 
end  of  the  second  year  following 
issuance  of  $10  million  8  percent 
Participating  Securities,  an  additional 
$800,000  would  be  preliminary 
allocable  to  the  AA.  bringing  that 
account  (temporarily)  up  to  $1,580,000. 
If  we  assume  that  Earmarked  Profits  for 
the  second  year  were  $40,000,  it  follows 
that  cumulative  Earmarked  Profits  is 
$60,000.  Ignoring  for  the  moment 
"earned  Adjustments",  £)istributable 
Earmarked  Profits  for  Year  2  are 
$40,000.  Since  $40,000  is  less  than 
$1,580,000.  the  sum  of  $40,000  is  added 
to  the  DA  and  subtracted  from  the  AA. 
Thus,  at  the  close  of  Year  2.  the  balance 
in  the  AA  is  $1,540,000  (exclusive  of 
any  Adjustments)  and,  assuming  no 
Distribution  of  Earned  Prioritized 


Payments  had  been  made  to  SBA,  the 
balance  in  the  DA  is  $60,000. 

In  this  example,  the  Licensee  had 
cumulative  Earmarked  Profits  of 
$60,000  ($20,000  for  the  first  year  and 
$40,000  for  the  second  year).  What  if  the 
Licensee,  during  the  second  year, 
instead  realized  Earmarked  Losses  of 
$100,000?  Such  an  event  would  have 
had  no  effect  on  the  $20,000 
"obligation"  already  reflected  in  the  DA. 
See  proposed  §  107.243(d). 

(vi)  Distributions  of  Prioritized 
Payments 

Except  for  the  provision  discussed  in 
the  next  paragraph,  a  Licensee  is 
required  to  remit  the  balance  in  its  DA 
to  SBA,  its  agent  or  Trustee  within  90 
days  after  the  end  of  the  Licensee's 
fiscal  year,  or  before  any  Distribution  is 
made  to  its  own  investors,  as 
appropriate.  The  amount  remitted  to 
SBA  shall  be  subtracted  from  the  DA.  If 
a  Licensee  has  issued  Participating 
Securities  on  more  than  one  occasion. 
Prioritized  Payments  shall  be  made  in 
order  of  maturity. 

A  Licensee  is  excused  from  remitting 
the  balance  in  the  DA  to  the  extent  that 
such  remittance  would  cause  the 
Licensee  to  violate  the  liquidity 
requirement  set  forth  in  proposed 
§  107.241(f).  For  example,  if  the 
Licensee  needs  to  retain  $1,000,000  in 
cash  to  attain  the  required  liquidity 
ratio,  the  Earned  Prioritized  Payments 
are  $1,400,000,  and  the  Licensee's  cash 
balance  is  $1,800,000,  Licensee  must 
remit  $800,000  to  SBA.  See  proposed 
§  107.243(c)(3)(iii).  Failure  to  make 
Distributions  because  of  insufficient 
hquidity  does  not  trigger  a  regulatory 
violation. 

(vii)  Adjustments  to  Prioritized 
Payments 

A  Licensee's  failure  to  make  timely 
distributions  of  Earned  Prioritized 
Payments  in  an  amount  equal  to 
Prioritized  Payments  results  in  the 
accumulation  of  additional  amounts 
which  may  become  payable  to  SBA. 
subject  to  the  existence  of  sufficient 
Earmarked  Profits.  If,  at  the  end  of  any 
fiscal  year,  there  is  an  unpaid  balance  in 
the  AA,  an  amount  equal  to  the  average 
monthly  balance  in  that  account  is  to  be 
multiplied  by  a  rate  equal  to  the  average 
of  the  rates  of  new  TCs  sold  to  the 
public  10  during  the  Licensee's  fiscal 
year,  and  the  product  is  to  be  added  to 
the  balance  in  the  AA  as  a  supplement 
to  Prioritized  Payments.  See  proposed 
§  107.243(d)(1). 


Similariy.  if  there  is  an  unpaid 
balance  in  the  DA  account  at  the  end  of 
the  Licensee's  fiscal  year,  an  amount 
equal  to  the  average  monthly  balance  in 
that  account  is  to  be  multiplied  by  a  rate 
equal  to  the  average  of  the  rates  on  new 
TCs  sold  to  the  public  during  the 
Licensee's  fiscal  year,  and  the  product  is 
to  be  added  to  the  balance  in  the  AA. 
not  to  the  balance  in  the  DA.  See 
§  107.243(d)(2),  as  proposed. 

The  additional  amounts  added  to  the 
AA  as  described  in  the  preceding  two 
paragraphs  are  referred  to  herein  at 
Adjustments.  Once  added  to  the  AA,  the 
Adjustments  are  indistinguishable  from 
Prioritized  Payments;  they  are 
characterized  as  "earned"  and 
transferred  to  the  DA  in  the  same 
manner  as  Prioritized  Payments  are 
characterized  as  "earned." 

Another  consequence  of  failure  to 
remit  Earned  Prioritized  Payments  is 
that  so  long  as  unpaid  Earned 
Prioritized  Payments,  including  earned 
Adjustments,  are  outstanding.  3ie 
Licensee  shall  make  the  calculations 
described  in  this  paragraph  c.  as  of  the 
end  of  each  subsequent  fiscal  quarter 
until  such  amounts  are  paid  in  full.  See 
proposed  §  107.243(c)(3). 

d.  Calculation  and  Allocation  of  Profit 
Participation     * 

(i)  Introduction 

In  consideration  for  its  guarantee  of  a 
Licensee's  Participating  Securities, 
SBA  11  has  a  contractual  right  to  Profit 
Participation  consisting  of  a  specified 
percentage  of  the  Licensee's  Earmarked 
Profits.  The  percentage  is  determined,  in 
part,  by  the  ratio  of  outstanding 
Participating  Securities  Leverage  to 
Leverageable  Capital.  Profit 
Participation  is  the  primary 
characteristic  that  distinguishes 
Participating  Securities  from  preferred 
stock  or  preferred  partnership  interests. 

Proposed  §  107.244  mandates  the 
establishment  of  a  Profit  Participation 
Account  to  reflect  the  allocation  and 
distribution  of  the  Profit  Participation 
due  SBA.  The  sum  to  be  allocated  is 
determined  by  multiplying  the  Base  for 
Profit  Participation,  if  positive,  by  the 
applicable  Profit  Participation  Rate. 

(ii)  Computing  the  Profit  Participation 
Base 

This  computation  is  to  be  made  at  the 
end  of  Licensee's  fiscal  year  and  at  the 
end  of  any  fiscal  quarter  for  which  a 
Distribution  is  contemplated.  Briefly, 
the  Base  for  Profit  Participation  (Base)  is 


10  SBA  will  publish  a  notice  of  the  TC  rate  from 
time  to  time  in  the  Fadaral  Regiitar. 


i>  In  this  context.  SBA  meant  only  SBA.  Neither 
the  holders  of  TCs.  nor  the  Trust  itself  has  any 
interest  in  the  Profit  Participation  to  which  SBA 
may  be  entitled. 
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a  number  equal  to  yeaMo-date 
Eannarkad  Profits  (Losses)  minus  year- 
to-date  Prioritized  Payments,  minus  any 
unused  loss  carryforward,  as  computed 
in  the  manner  hereafter  discussed. 

(iii)  Computation  of  Unused  Loss 
Carryforward 

A  Licensee  which  has  never  had  a 
poritive  Base  shall  compute  its  unused 
loss  carryforward  by  substracting 
Flioritized  Payments  for  all  prior  fiscal 
years  from  the  ounulative  sum  of  all 
Earmarked  Profits  (Losses)  for  all  prior 
fiscal  years.  The  result,  if  it  is  a  negative 
number,  is  the  Licensee's  unused  loss 
carryforward.  If  the  Licensee's  Base  for 
any  prior  year  was  a  positive  amount, 
the  unused  loss  carryforward  is 
computed  in  the  same  way,  but  only  for 
the  period  beginning  with  the  fiscal  year 
following  the  most  recent  year  for  which 
the  Base  was  a  positive  amoimt.  In  other 
wrads.  once  Earmarked  Profits  are  used 
as  die  basis  for  ao  allocation  to  the 
Profit  Participation  Account,  they  are 
disregarded  in  any  subsequent 
allocation  or  computation.  See  proposed 
S  107.244(b)(2). 

Some  illustrations  are  present  to  help 
clarify  this  concept.  Assume  that  a 
Licensee  had  issued  $10  million  of  8 
percent  Participating  Securities  on  July 
1, 1994,  the  first  day  of  its  fiscal  year, 
and  had  Earmarked  Profits  of  $20,000  as 
of  the  close  of  the  fiscal  year,  Jxxne  30, 
1995.  The  difference  between 
Earmarked  Profits  of  $20,000  and 
Prioritized  Payments  ($800,000)  means 
that  the  Licensee  has  an  unused  loss 
carryforward  of  $780,000.  Now  assume 
that  fiscal  year  1995-96  was  extremely 
successfol  aiid  the  Licensee's  Earmarked 
Profits  for  that  year  were  $2  million.  If 
the  Licensee  previously  had  Earmarked 
Profits  of  $20,000,  the  Base  would  be 
$420,000:  ([$2,000,000  current  period 
Earmaiked  Profits— $800,000  current 
period  Prioritized  Payments]— $780,000 
unusued  loss  carryforward). 

As  a  second  example,  what  if  the 
Licensee  had  instead  posted  an 
Earmarked  Loss  of  $20,000  during  the 
first  yeer  that  Partidpating  Securities 
were  outstanding?  The  imused  loss 
carry  forward  would  be  $820,000.  At  the 
end  of  the  second  year,  cumulative 
Earmarked  Profits  would  be  only 
$1,980,000,  and  the  Base  for  Profit 
Participation  would  be  only  $380,000 
(($2.000.000— $800,000]  -$820,0000). 

(iv)  Computing  Profit  Participation 
Rates 

(a)  When  computation  is  nquind; 
general  rules.  Computation  of  a  Profit 
Participation  Rate  for  the  relevant  fiscal 
period  must  be  made  at  least  annually 
or  prior  to  any  Distribution.  A  Licensee 


should  use  one  of  the  two  formiUas,  as 
appropriate,  which  are  set  forth  in 
paragraphs  (B)  and  (C).  below.  Except  as 
described  in  paragraph  (E)  below,  the 
Profit  Participation  Rate  that  any 
particular  Licensee  must  use  depends 
on  the  ratio  of  the  lowest  dollar  amount 
of  its  Leveragable  Capital  ever 
outstanding  during  ute  time  that 
Participating  Securities  have  been 
outstanding  to  the  highest  dollar 
amount  of  Partidpating  Securities  ever 
outstanding.  This  is  the  Partidpating 
Securities  to  Leverageable  Capital  (PLC) 
ratio. 

(B)  Participating  Securities  not  at  any 
time  in  excess  of  Leverageable  Capital. 
Subject  to  the  indexing  described  in 
paragraph  P)  below,  the  Profit 
Partidpation  Rate  is  equal  to  the  PLC 
ratio  multiplied  by  9  percent.  Thus,  the 
Profit  Partidpation  Rate^PLC  ratio  x 
0.09.  For  a  Licensee  that  has  a  PLC  ratio 
equal  to  exactly  100  percent  of 
Leverageable  Capital,  the  Profit 
Partidpation  Rate  is  9  percent;  for  every 
other  Licensee  described  in  this 
paragraph  (B),  the  Profit  Partidpation 
Rate  is  less  than  9  percent. 

(C)  Participating  Securities  in  excess 
of  Leverageable  Capital  at  any  time. 
Subject  to  the  indexing  described  in 
paragraph  (D),  the  Profit  Partidpation 
Rate  is  equal  to  9  percent  plus  an 
additional  percentage  equal  to  the 
produd  of  .03  multiplied  by  an  amoxmt 
obtained  by  substracting  one  (1)  from 
the  PLC  ratio.  In  other  words.  Profit 
Participation  Rate  =  .09+(.03x[PLC  ratio- 
1]).  If  a  Licensee  has  been  $10  million 
in  Leverageable  Capital  and  $15  million 
in  Partidpating  Seciuities,  the  PLC  ratio 
s  1.5  and  Profit  Partidpation  Rate 
equals  10.5  percent.  .09^.03x(1.5-l]). 

(D)  Indexing.  No  indexing  is  required 
if.  on  the  date  the  Partidpating 
Securities  in  question  were  issued,  the 
yield-to-matiuity  on  Treasury  bonds 
with  a  remaining  term  of  ten  years  was 
exadly  8  percent.  Otherwise,  the  Profit 
Partidpation  Rate  calculated  in 
accordance  with  proposed  %  107.244(c) 
(2)  or  (3)  shall  be  adjusted  upward  or 
downward  by  the  same  percentage,  not 
by  the  same  number  of  percentages 
points  or  basis  points,  by  which  such 
rate  may  be  above  or  below  8  percent. 

For  example,  if  the  above-discussed 
Treasiuy  rate  were  10  percent  and  the 
appropriate  unindexed  Profit 
Partidpation  Rate  were  9  percent,  the 
appropriate  index  Rate  would  be  11.25 
percent.  10  is  25  percent  more  than  8; 
125  percent  of  9  percent  is  11.25 
percent. 

If  a  Licensee  has  issued  Partidpating 
Securities  or  two  or  more  occasions,  any 
indexing  of  the  Profit  Partidpation  Rate 
will  be  based  on  the  average  Treasury 


rate  for  all  such  issuances,  weighted  to 
refled  the  dollar  amount  of  eadi  issue 
and  the  portion  of  the  fiscal  period 
during  which  each  issue  was 
outstanding.  See  proposed 
Sl07.244(c)(4)(ii). 

(E)  Approved  increases  in 
Leaverageable  Capital.  Computation  of 
the  Profit  Partidpiation  Rate  is  not  to  be 
affeded  by  any  subsequent  increase  in 
Leverage  Capital,  except  to  the  extent 
that  the  increase  in  Leverageable  Capital 
is  eiUier  the  result  of  the  funding  of 
unfunded  commitments  or  the 
conversion  to  cash  of  assets  previously 
recognized  by  SBA  as  a  part  o'f  Private 
Capital,  but  not  of  Leverageable  Capital, 
or  such  increase  is  provided  for  in  a 
business  plan  previously  approved  by 
SBA.  See  proposed  §  107.244(c)(5). 

(v)  Computing  Profit  Participating.  As 
previously  indicated  the  amount  of 
SBA's  Profit  Partidpation  for  a  fiscal 
vear  or  fiscal  year  to  date  or  computed 
by  multiplying  the  Base  for  the  period 
in  question  (fiscal  year  or  year-to-year 
date)  by  the  Profit  Partidpation  Rate  for 
the  period  in  question,  and  subtrading 
frt)m  that  result  any  amounts  of  Profit 
Participation  that  were  paid  or  reserved 
for  payment  to  SBA.  its  designated  agent 
or  Trustee,  for  any  prior  interim  periods 
during  the  same  fiscal  year. 

Any  computation  of  Profit 
Partidpation  made  as  of  the  close  of  an 
interim  fiscal  quarter  is  subjed  to 
adjustment  whenever  any  subsequent 
interim  distributions  are  contemplated, 
and  at  the  end  of  the  fiscal  year,  in  order 
to  account  for  any  increase  in  the  Profit 
Participation  Rate.  If  the  Profit 
Participation  Rate  decreases  as  a  result 
of  an  approved  increase  in  Leverageable 
Capital.  Profit  Partidpations  already 
computed  for  any  interim  periods  shall 
not  be  adjusted.  See  proposed 
S  107.244(d)(3). 

(vi)  Allocation  of  Profit  Participation. 
Prior  to  any  Distributions,  and  in  any 
event  within  90  days  following  the  end 
of  the  Licensee's  fiscal  year,  the  amount 
of  any  profit  Partidpation  calculated  in 
accordance  with  proposed  §  107.244(d) 
shall  be  allocated  to  a  Profit 
Partidpation  Account  Funds  equal  to 
the  amount  allocated  to  this  accoimt 
shall  not  be  available  for  reinvestment 
in  Small  Business  Concerns  or  for  any 
other  use  by  the  Licensee;  these  funds 
shall  be  distributed  only  to  SBA,  its 
agent  or  Trustee. 

[vii]  Distribution  of  Profit   , 
Participation.  Distribution  of  allocated 
Profit  Partidpation  shall  be  made  at  the 
same  time  that  profits  are  distributed  to 
the  Licensee's  investors,  either  as  a  tax 
distribution,  or  a  return  on  capital. 
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e.  Distributions 
(i)  General 

Distributions  other  than  Prioritized 
Payments  shall  be  made  pursuant  to 
proposed  S  107.245.  AH  Prioritized 
Payments  must  be  paid  before  any 
Distributions  are  made  that  are 
classified  as  a  tax  Distribution  or  a 
return  on  capital.  Earned  Prioritized 
Payments  and  earned  Adjustments  as 
recorded  in  the  DA  must  be  paid  before 
any  Distributions  are  made  tnat  are 
classified  as  returns  of  capital. 
Distributions  pursuant  to  proposed 
§  107.245  may  be  made  only  to  the 
extent  that  they  do  not  cause  a 
condition  of  Liquidity  Impairment.  See 
proposed  $  107.241(f). 

(ii)  Tax  Distributions 

(A)  General.  A  Licensee  that  is 
organized  as  a  limited  partnership,  S 
Corporation,  or  similar  pass-through 
entity,  may  elect  to  make  an  annual 
Distribution  from  Retained  Earnings 
Available  fot  Distribution  (READ)  to 
each  of  its  investors  (specifically 
including  SBA)  in  amounts  not  greater 
than  the  "Maximum  Tax  Liability"  (as 
computed  in  paragra{^  (B)  below)  for 
Federal  and  State  income  taxes  on  the 
income  imputed  to  each  investor  Since 
SBA  is  not  a  tax-paying  entity,  the 
amount  of  SBA's  share  of  any  such 
Distribution  is  determined  by 
multiplying  the  total  tax  Distribution  to 
all  partners  by  SBA's  "Profit 
Participation  Rate",  determined  in 
accordance  with  proposed  §  107.244. 
Anything  that  SBA  receives  as  its  share 
of  a  tax  Distribution  shall  be  credited 
first  against  Profit  Participation  as 
described  below. 

There  are  two  important  limitations 
on  the  right  of  a  Licensee  to  make  tax 
Distributions.  First,  there  can  be  no 
unpaid  Prioritized  Payments.  Second, 
the  Distribution  can  not  cause  the 
Licensee  to  have  a  "Liquidity 
Impairment". 

Ahhotigh  proposed  §  107.245(b)  refers 
to  "tax  Distributions",  it  is  intended  that 
the  benefits  of  this  section  be  available 
to  all  investors  in  pass-through  entities, 
including  those  investors  that  are 
exempted  from  Federal  or  State 
taxation.  Other  than  SBA,  every  investor 
in  a  Licensee  that  is  a  pasa-through 
entity  is  conclusively  presumed  to  be  a 
resident,  for  tax  purposes,  of  the  State 
in  which  the  Licensee's  principal  office 
is  located;  and  to  be  liable  to  pay 
Federal  and  State  income  taxes  at  the 
highert  maiginal  tax  rates  appUcable  to 
e^  category  of  income  (sudi  as 
ordinary  income  compared  to  capital 
gains),  without  regard  to  the  actual 
situation  of  any  specific  investor.  If 


individuals  are  taxed  at  a  higher  rate 
than  corporations,  every  investor  will  be 
conclusively  presumed  to  be  an 
individual  even  if  the  investor  in 
question  is  a  corporation  or  a  pension 
fund.  See  §  107.245(b). 

(B)  Computation  of  tax  Distribution  to 
investors.  The  amount  distributable  to 
an  investor  other  than  SBA  is 
determined  by  multiplying  the 
respective  amounts  of  ordinary  income 
and  capital  gains  imputed  to  the 
investor  by  the  highest  combined 
marginal  Federal  and  State  tax  rates 
applicable  to  each  category,  taking  into 
account  the  deductibility  of  State  taxes 
when  computing  Federal  taxes.  If  the 
highest  rate  of  Federal  tax  on  ordinary 
income  is  35  percent  and  the  highest 
rate  of  State  tax  on  ordinary  income  is 

5  percent,  the  preceding  sentence  does 
not  mean  that  the  tax  Distribution 
should  be  equal  to  40  percent  of  the 
ordinary  income  imputed  to  the  investor 
in  question. 

By  way  of  illustration,  assume  that  at 
the  end  of  the  Licensee's  fiscal  year, 
$1,000  in  ordinary  income  had  been 
imputed  to  investor  A  (which  may  even 
be  a  tax-exempt  organization).  Using  the 
same  hypothetical  tax  rates  given  in  the 
previous  paragraph,  it  is  conclusively 
presumed  that  A  will  have  to  pay  $50 
in  State  income  taxes  on  the  $1,000  in 
the  Licensee's  hands.  But  since  the  $50 
payable  to  the  State  is  deductible  from 
A's  Federal  taxable  income,  A's  Federal 
income  tax  UabiUty  is  based  on  only 
$950,  and  is  therefore  equal  to  $332.50. 
The  total  amount  than  may  be 
distributed  to  A  pursuant  to  proposed 
§  107.245(b)  is  $332.50  plus  $50.00  or 
$382.50,  not  $400,  whidi  is  40  percent 
of  $1,000. 

(C)  Computation  of  tax  Distributions 
to  SMA.  The  amount  of  tax  Distributions 
that  must  be  made  to  SBA  is  not 
computed  in  the  same  manner  as  the 
amount  of  such  Distributions  to  other 
investors.  Instead,  the  amount  to  be 
remitted  to  SBA,  its  agent  or  Trustee,  is 
computed  by  multiplying  the  sum  of  the 
total  tax  Distribution  to  be  made  to  other 
investors  by  the  Profit  Participation  Rate 
computed  in  accordance  with  proposed 
§  107.244(c).  The  amount  of  such  tax 
Distribution  to  SBA  shall  be  subtracted 
&x>m  the  Profit  Participation  Account 
referred  to  above. 

(iii)  Returns  on  Capital 

(A)  General.  Aftw  all  Prioritized 
Payments  and  tax  Distributions,  if  any, 
have  been  made,  a  Licensee  with  READ 
shall,  within  90  days  following  the  close 
of  its  fiscal  year,  or  at  its  discretion  as 
of  the  end  of  a  fiscal  quarter,  make  a 
Distribution  under  proposed 
§  107.245(c)  to  its  investors  and  SBA  to 


the  extent  that  such  Distribution  would 
not  cause  the  Licensee  to  have  a 
condition  of  Liquidity  Impairment  All 
such  Distributions  to  investors  shall  be 
made  from  READ;  however. 
Distributions  to  SBA  may  or  may  not  be 
from  READ,  as  discussea  hereafter. 

While  the  dollar  amount  of  Profit 
Participation  is  determined  by  formula 
according  to  the  ratio  of  Participating 
Securities  to  Leverageeble  Capital,  the 
amount  to  be  distributed  to  SBA  when 
there  is  a  return  on  capital  to  private 
investors  is  a  function  of  the  ratio  of 
total  Leverage  (Debentures),  and 
Preferred  Securities,  and  Participating 
Securities)  to  Leverageable  Capital  See 
§  107.245(c). 

If  SBA  determines  that  the  value  of 
the  Licensee's  assets  are  materially 
overstated  and  if  SBA  provides  the 
Licensee  with  timely  notice  of  such 
determination  in  advance  of  a  proposed 
Distribution,  SBA  reserves  the  right  to 
rustrict  Distributions. 

Distributions  paid  to  SBA  under 
proposed  $  107.245(c)  are  applied  in  the 
following  sequence:  (i)  Profit 
Participation;  (ii)  dividends  or 
equivalent  distributions  on  Preferred 
Securities;  (iii)  redemption  or 
prepayment  of  outstanding  Participating 
Securities;  (iv)  redemption  or 
prepayment  of  outstanding  Preferred 
Securities;  (v)  repayment  of  principal  of 
outstanding  Debentures.  If  there  are 
restrictions  on  prepayment  of 
outstanding  Detwntures,  that  pari  of 
SBA's  share  of  a  Distribution  that  is  to 
be  applied  toward  such  prepajrment 
shall  be  deposited  in  an  escrow  account 
on  terms  and  conditions  as  SBA  may 
prescribe. 

It  is  noted  that  Distributions  to  SBA 
will  be  made  from  READ  only  to  the 
extent  of  Profit  Participation  and 
dividends  or  equivalent  distributions,  if 
any.  on  Prefierred  Securities.  To  the 
extent  that  a  Distribution  is  appUed  as 
a  repayment  or  redemption  of  Leverage, 
it  shall  not  reduce  READ. 

(B)  Computation  of  SBA's  share.  If 
outstanding  Leverage  is  more  than  200 
percent  of  Leverageable  Capital,  SBA's 
share  shall  be  in  the  ratio  of  Leverage  to 
Leverageable  Capital.  In  other  words,  if 
a  Licensee  has  outstanding  Leverage 
equal  to  300  percent  of  Leverageable 
Capital,  SBA's  share  shall  be  V4th  of  any 
Distribution  under  proposed 
§  107.245(c)  and  SBA  would  be  mtitled 
to  $3  for  every  $1  distributed  to  other 
investors.  If  outstanding  Leverage  were 
250  percent  of  Leverageable  Capital, 
SBA  would  be  entitled  to  $2.50  for 
every  $1  distributed  to  other  investors. 

If  outstanding  Leverage  is  more  than 
100  percent  of  Leverageable  Capital,  but 
not  more  than  200  percent,  SBA's  share 
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of  any  such  Distribution  shall  be  equal 
to  the  aggregate  shares  of  all  other 
investors.  For  every  $1  distributed  to 
other  investors,  SBA  shall  receive  $1. 
If  outstanding  Leverage  is  not  more 
than  100  percent  of  Leverageable 
Capital.  SBA's  share  of  any  such 
Distribution  shall  be  a  percentage  equal 
to  the  Profit  Participation  Rate. 

(iv)  Returns  of  Capital 

After  paying  all  Earned  Prioritized 
Payments  including  earned  Adjustments 
in  the  DA,  and  all  allocated  ProHt 
Participation,  and  provided  Licensee 
does  not  have  a  condition  of  Capital 
Impairment,  a  Licensee  that  has  either 
outstanding  Participating  Securities  or 
Earmarked  Assets  in  its  portfolio  may 
return  capital  to  its  investors,  and  SBA, 
piusuant  to  proposed  §  107.245(d).  This 
proposed  provision  allows  an  exception 
to  present  §  107.802,  which  prohibits 
Licensees  from  distributing  capital  in 
excess  of  2  percent  per  year  without  the 
prior  written  approval  of  SBA,  subject  to 
certain  restrictions.  However,  unless 
SBA  decides  otherwise  on  a  case-by- 
case  basis,  any  Distribution  shall  be 
subject  to  the  liquidity  requirement  in 
proposed  §  107.241(0. 

Generally,  Distributions,  shall  be 
made  to  private  investors  and  SBA  in 
the  ratio  of  Leverageable  Capital  to 
Leverage  as  of  the  date  of  the  proposed 
Distribution.  For  example,  if 
Leverageable  Capital  is  equal  to  one 
third  of  outstanding  Leverage,  the 
private  investors'  share  will  be  $1  for 
every  $3  distributed  to  SBA. 

If,  however,  a  Licensee  has  a  Capital 
Impairment  Percentage  greater  than 
zero,  the  relative  shares  of  SBA  and  the 
private  investors  must  be  computed 
diRerently.  In  such  a  case,  Leverageable 
Capital  for  the  purposes  of  proposed 
§  107.245(d)  is  deemed  to  be 
Leverageable  Capital  multiplied  by  a 
percentage  equal  to  the  difference 
between  100  percent  and  the  Licensee's 
Capital  Impairment  Percentage. 
Assuming  a  Licensee  had  $10,000,000  of 
Leverageable  Capital  and  a  Capital 
Impairment  Percentage  of  42  percent, 
the  Licensee's  Leverageable  Capital  for 
purposes  of  this  computation  will  be 
deemed  to  be  $5,800,000 
(1100%  -42%]x[$10,000,000l). 

The  proceeds  of  SBA's  share  of  any 
capital  Distribution  shall  be  credited  in 
the  manner  prescribed  for  returns  on 
capital  under  proposed  §  107.245(c),  as 
set  forth  in  proposed  §  107.245(c)(5). 

(v)  In-Kind  Distributions 

Distributions  of  READ  or  of  capital 
need  not  be  in  cash,  but  may  be  in  the 
form  of  portfolio  securities,  subject  to 
certain  restrictions  specified  in 


Qosed  §  107.245(e).  The  seciunties  to 
iStributed  must  themselves  be  both 
Publicly  Traded  and  Marketable  as 
defined  in  §  107.3  at  the  time  of 
Distribution. 

At  the  time  a  corporate  Licensee 
declares  an  In-kind  Distribution,  or  an 
Unincorporated  Licensee  actually  makes 
one,  the  Licensee  must  inpute  a  gain  or 
loss  to  the  securities  in  question, 
determined  as  of  the  date  of  the 
declaration  or  distribution,  as  the  case 
may  be.  Such  imputed  gain  or  loss  shall 
be  used  to  calculate  Earmarked  Profits 
pursuant  to  §  107.242(e)  as  if  it  were  a 
realized  gain  or  loss. 

All  Distributions  of  securities  that 
constitute  pari  of  an  In-kind 
Distribution  must  be  made  on  a  pro-rata 
basis  to  each  investor,  including  SBA,  as 
if  the  securities  had  previously  been 
converted  to  cash  and  the  proceeds 
constituted  the  entire  Distribution.  A 
Licensee  may  not  distribute  a 
disproportionate  percentage  of  the  stock 
of  company  A  to  investor  X  and  a 
disproportionate  share  of  the  stock  of 
company  B  to  investor  Y,  even  if  the 
value  of  the  shares  of  A  and  B  is  equal. 

SBA's  share  of  an  In-kind  Distribution 
shall  be  deposited  with  the  Central 
Registration  Agent  (CRA)  unless  SBA 
and  the  Licensee  agree  that  the  Licensee 
will  dispose  of  SBA's  share  of  such 
securities.  If  the  Licensee  disposes  of 
SBA's  share  of  securities,  it  shall 
promptly  remit  the  proceeds  to  SBA  or 
to  SBA's  designated  agent  or  Trustee. 

(vi)  No  Recharacterization  of  Prior 
Distributions 

SBA  understands  that  some  limited 
partnerships  recharacterize  prior  returns 
on  capital  as  returns  of  capital  where 
the  earnings  of  the  partnership  on  a 
cumulative  basis  would  produce  a  lower 
return  to  investors  than  was  actually 
distributed.  This  recharacterization 
generally  is  performed  on  an  annual 
basis  and/or  at  the  end  of  the  life  of  the 
partnership. 

This  proposed  rule  does  not  allow  any 
recharacterization  of  prior  Distributions 
to  SBA,  its  agents  or  Trustee,  including 
Prioritized  Payments  and  Profit 
Participation.  As  described  above. 
Distributions  of  Prioritized  Payments, 
Profit  Participation,  and  returns  on 
capital  (including  tax  Distributions) 
under  the  Participating  Securities  are 
each  based  on  a  cumulative  measure  of 
earnings  (such  as  cumulative  Earmarked 
Profits  or  READ).  Thus,  losses  in  early 
years  are  automatically  offset  against 
gains  in  later  years  for  purposes  of  these 
Distributions.  However,  once  computed, 
the  amount  of  Prioritized  Payments  or 
Profit  Participation  are  not  recomputed 
to  reflect  a  Licensee's  lower  cumulative 


earnings  resulting  from  losses  in 
subsequent  years.  In  other  words,  such 
Distributions  are  not  later 
"recharacterized"  as  returns  of  capital 
as  a  result  of  such  later  losses. 

Section  403  of  Public  Law  102-366 
adds  section  303(h)(3)  to  the  Act  which 
states  that  "lajfter  distributions  have 
been  made,  the  Administration's  share 
of  such  distributions  shall  not  be 
recomputed  or  reduced."  SBA  interprets 
this  provision  to  forbid  the 
recharacterization  of  amounts  already 
distributed  and  SBA  believes  that  this 
prohibition  should  extend  to  amounts 
that  have  been  reserved  for  distribution 
to  SBA.  Even  if  recharacterization  were 
permissible,  SBA's  conclusion  is  that  it 
would  be  extremely  difficult  to 
calculate. 

/.  Post-Redemption  Obligations 

A  Licensee  that  has  issued 
Participating  Securities  may  find  itself 
under  certain  "obligations"  that  survive 
the  redemption  of  the  Participating 
Securities,  as  set  forth  in  proposed 
§  107.246. 

If,  after  redemption  of  outstanding 
Participating  Securities,  a  Licensee  has 
both  Earmarked  Assets  in  its  portfolio 
and  an  unpaid  outstanding  balance  in 
the  Prioritized  Payment  Accumulation 
Account  (AA),  the  Licensee  remains 
"obligated"  to  determine,  at  the  end  of 
each  fiscal  quarter,  whether  any 
Prioritized  Payments  have  become 
Earned  Prioritized  Payments  and  to 
distribute  such  amounts  to  SBA  in 
accordance  with  proposed^  107.243. 
See  proposed  §  107.246(a).  After  the  last 
Earmarked  Asset  has  been  disposed  of, 
and  the  resulting  Earned  Prioritized 
Payments  paid  to  SBA,  the  Licensee  is 
under  no  further  obligation  to  pay  the 
remaining  balance,  if  any,  in  the  AA. 
See  proposed  §  107.246(b). 

SBA  proposes,  in  §  107.246(c),  to 
adopt  a  rule  that  would  override  the 
language  of  proposed  §  107.245(e)  in 
cases  involving  In-kind  Distributions  to  . 
be  made  after  redemption  of  all 
Participating  Securities  if  there  are  also 
unpaid  Prioritized  Payments.  No  In- 
kind  Distributions  of  Earmarked  Assets 
may  be  made  unless  SBA  is  paid  a  sum 
equal  to  the  full  amount  of  the  unpaid 
Prioritized  Payments  or  the  full  amount 
of  Unrealized  Appreciation  on  the 
Earmarked  Assets  in  question, 
whichever  is  less.  Subject  to  the 
foregoing  rule,  a  Licensee  that  has  fully 
redeemed  its  Participating  Securities 
may  distribute  Earmarked  Assets  that 
are  not  Publicly  Traded  and  Marketable 
if  it  has  SBA's  prior  written  consent  to 
such  Distribution  and  to  the  valuation 
assigned  by  the  Licensee. 
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g.  Spxial  Rules  for  Companies  Licensed 
on  or  Before  S4arch  31,  1993 

(i)  General 

A  company  licensed  on  or  before 
March  31. 1993  that  thereafter  applies 
for  SBA's  guaranty  of  its  Participating 
Securities  must  meet  certain  prcx:edural 
requirements  not  applicable  to  other 
Licensees,  and  such  a  company  may 
have  exemptions  or  options  not 
available  to  companies  licensed  after 
that  date.  See  proposed  §  107.247. 

(ii)  Special  Requirements 

All  companies  licensed  on  or  before 
March  31. 1993  must,  when  application 
is  made  for  SBA's  guaranty  of  a  first 
issuance  of  Participating  Securities, 
submit:  (a)  A  valuation  report  for  each 
portfolio  asset  as  of  the  date  of  the 
financial  statements  that  accompany  the 
application  and  as  of  the  end  of  each  of 
the  preceding  three  years,  and  (b)  a  copy 
of  each  portfolio  concern's  last  annual 
report  and/or  fiscal  year-end  financial 
statements,  and  most  recent  interim 
financial  statements.  See  proposed 
§  107.247(d).  This  information  is 
required  in  addition  to  the  financial 
information  that  all  Licensees,  including 
companies  licensed  after  March  31, 
1993,  are  required  to  submit  in 
coiuiection  with  an  application  for 
SBA's  guaranty  of  their  Participating 
Securities. 

If  the  Licensee  has  negative 
Undistributed  Realized  Earnings  and/or 
a  net  Unrealized  Loss  of  Securities  Held, 
SBA  may  make  its  approval  of  the 
Licensee's  request  for  a  guaranty  of 
Participating  Securities  contingent  upon 
a  quasi-reorganization  in  accordance 
with  generally  accepted  accounting 
principles.  See  proposed 
§  107.247(d)(2). 

If  the  financial  statements  of  the 
Licensee  submitted  with  the  application 
are  interim  financial  statements,  the 
Licensee  shall  have  a  Umited  scope 
audit  performed  by  its  SBA-approved 
independent  accountants.  That  is.  the 
accountants  shall  use  whatever  auditing 
procedures  are  necessary  to  enable  them 
to  express  an  opinion  on  the  Licensee's 
Statement  of  Financial  Position  and  the 
accompanying  Schedule  of  Investments. 

(iii)  Refinancing  of  Debentures 

Subject  to  two  conditions  set  forth 
hereafter,  a  company  Ucensed  on  or 
before  March  31. 1993  may  use  part  or 
all  of  the  proceeds  of  Participating 
Securities  to  repay  or  prepay  Debentures 
outstanding  on  that  date.  First,  the 
Licensee  must  demonstrate  to  SBA  that 
it  has  outstanding  Equity  Capital 
Investments,  valued  at  cost,  in  an 
amount  equal  to  the  amount  of 


Participating  Securities  that  would  be 
used  to  refinance  the  outstanding 
Debentures  that  are  to  be  repaid  or 
prepaid.  Second,  the  Licensee  may  not 
elect  to  exclude  any  of  its  pre-existing 
portfolio  from  the  category  of  Earmarked 
Assets. 

A  Licensee  that  pays  or  prepays  an 
outstanding  Debenture  after  it  has 
issued  Participating  Securities  is 
presumed  to  have  used  the  proceeds  of 
the  Participating  Securities  for  this 
purpose  unless  it  can  demonstrate  the 
availability  of  other  funds  to  pay  the 
principal  amount  of  the  Debenture  in 
question.  See  proposed  §  107.247(a). 

(iv)  Exclusion  of  Pre-Existing  Portfolio 
Assets 

Unless  a  Licensee  intends  to  use  part 
or  all  of  the  proceeds  from  the  issuance 
of  Participating  Securities  to  repay  or 
prepay  a  Debenture  outstanding  on 
March  31, 1993,  it  may  elect,  when  its 
first  application  for  SBA's  guaranty  is 
submitted,  to  exclude  all,  but  not  less 
than  all,  portfolio  assets  outstanding  on 
March  31, 1993  from  the  category  of 
Earmarked  Assets;  but  SBA  is  not 
obligated  to  extend  its  guaranty  if  it 
concludes  that  exclusion  of  the 
Licensee's  March  31,  1993  portfolio 
would  significantly  decrease  SBA's 
chances  of  obtaining  a  satisfactory 
return  on  its  guaranty. 

5.  Financing  by  Use  of  SBA  Guaranteed 
Trust  Certificates 

Proposed  §  107.250  is  a  recodification 
of  existing  §  107.201(c).  revised  to 
include  the  new  Participating 
Securities. 

6.  Conditions  Affecting  Good  Standing 
of  Leveraged  Licenaeet 

a.  Introduction 

Under  the  Act  and  the  present 
regulations,  SBA  is  authorized,  among 
other  things,  to  demand  >>  immediate 
repayment  or  redemption  of  all 
outstanding  Leverage  by  a  Leveraged 
Licensee  in  the  event  of  ruguiatory 
violations  by  such  Licensee.  In  practice, 
SBA  has  always  distinguished  between 
serious  regulatory  violations  and 
defaults  and  comparatively  minor  ones. 
One  purpose  of  the  rules  proposed  in 


<2The  InvMtmenl  Division  has  no  inb«rant  powor 
to  compel  repaymeDt  or  redemption  of  outstanding 
Leverage:  it  can  only  decide  whether  judicial  or 
administrative  proceedings,  as  appropriate,  should 
be  instituted  against  a  Licensee  (hat  il  believes  to 
have  violated  the  Act  or  the  regulations,  in  the  case 
of  a  Leveraged  Licensee,  SBA  must  Gle  suit  in  a 
United  States  District  Court  for  an  adjudication  of 
violations  and  a  money  judgment:  if  the  Licensee 
is  not  Leveraged,  SBA  must  institute  an 
administrative  proceeding  before  its  Office  of 
Hearings  and  Appeals.  In  no  case  may  SBA  proceed 
unilaterally  to  the  seizure  of  the  Licensee's  assets. 


§§  107.260  through  107.263  is  to  codify 
and  publicize  the  standards  that  SHA 
has  generally  applied  in  determining 
what  action  was  appropriate  in  a 
particular  case. 

The  proposed  rules  also  distinguish 
between  remedies  available  for 
violations  by  Licensees  issuing 
Debentures  and  Preferred  Securities  and 
violations  by  those  issuing  Participating 
Securities.  In  consideration  of  both  the 
special  purp>ose  the  Participating 
Securities  are  intended  to  serve  (i.e..  a 
financing  tool  for  true  equity  capital 
investors)  and  their  status  as  equity-type 
securities,  SBA  is  proposing  to  treat 
violations  by  issuers  of  such  securities 
separately  and  differently  from 
violations  by  issuers  of  other  forms  of 
Leverage.  Defaults  under  Debentures 
and  Preferred  Securities  are  addressed 
in  proposed  §  107,261;  similar 
conditions  under  Participating 
Securities  are  addressed  in  proposed 
§107.262. 

In  order  to  maintain  the  separation 
between  the  two  proposed  sections,  no 
cross-default  between  Debentures  and 
Preferred  Securities,  on  the  one  hand, 
and  Participating  Securities,  on  the 
other,  has  been  written  into  the 
regulatory  text,  and  SBA  does  not 
intend  to  administer  the  program  as  if 
it  had  been.  Thus,  for  example,  if  a 
Licensee  has  both  Debentures  and 
Participating  Securities,  a  default  under 
the  former  will  not  automatically  trigger 
a  "default"  under  the  latter,  and  vice 
versa.  Furthermore,  even  if  SBA  could 
apply  for  the  institutfon  of  a 
receivership  due  to  the  occurrence  of  a 
default  under  a  Debenture  as  provided 
for  in  these  proposed  regulations,  SBA 
might  be  more  reluctant  to  do  so  if  no 
"default"  existed  under  the  Licensee's 
Participating  Securities. 

b.  General  Conditions  and  Remedies 

Some  of  the  material  in  proposed 
§§  107.260  through  107.263  is  merely  a 
recodification  of  present  §  107.203. 
However,  these  proposed  sections  also 
contain  some  concepts  that  have  not 
previously  been  used  in  the  SBIC 
program. 

For  example,  a  Licensee  issuing 
Leverage  after  a  final  rule  is 
promulgated  would  be  required  to 
amend  its  articles  of  incorporation  or 
partnership  agreement  to  indicate  that 
the  Licensee  has  consented,  in  advance, 
to  SBA's  right  to  require  the  removal  of 
officers,  directors,  or  general  partners 
and  to  the  appointment  of  SBA  or  us 
designee  as  receiver  of  the  Licensee  for 
the  purpose  of  continuing  to  operate  ttte 
company.  Such  remedies  would  only 
take  effect  upon  the  occurrence  of 
certain  events  of  defauU  under 
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Debentures  or  Preferred  Securities 
(§  107.261(f))  or  conditions  under 
Participating  Securities  (§  107.262  (b) 
and  (c)). 

The  practical  effect  of  the  consent  to 
a  receivership  would  be  that  SBA  would 
be  entitled  to  the  receivership  as  a 
matter  of  right,  hi  effect.  Licensee  would 
be  deemed  to  have  waived  any  and  all 
defenses  to  the  receivership  application. 
Except  upon  the  occxirrence  of  an 
automatic  event  of  default  under  a 
Debenture  or  Preferred  Seoirity  (see 
§  107.261(b)),  Licensee's  consent  would 
not  include  consent  to  a  receivership  for 
the  purpose  of  liquidating  the  company. 

SBA  has  determined  that  the  consent 
of  all  Leveraged  Licensees  to  an 
operating  receivership  is  warranted 
because  of  the  magnitude  of,  and  the 
importance  of  protecting,  the 
government's  investment  in  such 
companies  and  because  the 
government's  position  has  a  fairly  high 
degree  of  risk  associated  with  it.  At  this 
time.  SBA  has  close  to  $1  billion  at  risk 
in  Debenture  guarantees  and  Preferred 
Stock  holdings.  Another  $180  miUion 
may  be  placed  at  risk  by  the  end  of 
fiscal  year  1993.  SBA's  position  is 
completely  unsecured  and,  for  the  most 
part,  subordinate. 

Having  the  Licensee's  consent  to  a 
receivership  would  mean  that  after  SBA 
had  followed  its  usual  procedure  of 
attempting  to  work  out  default 
situations  directly  with  the  Licensee 
before  resorting  to  formal  remedial 
action,  SBA  would  be  able  to  move 
quickly  to  obtain  the  protection  of  a 
receivership.  This  is  critical  because 
SBA's  investment  in  a  Licensee  is 
generally  very  vulnerable  by  the  time 
SBA  applies  for  a  receivership.  In  order 
to  continue  to  afford  Licensees  the  same 
work-out  opportunities  as  have  been 
made  available  in  the  past,  SBA  must  be 
able  to  act  quickly  to  protect  its 
investment  when  it  determines  it  is 
necessary  to  do  so. 

The  consent  provisions  would  not 
apply  to  any  Licensee  which  only  has 
Leverage  issued  prior  to  publication  of 
a  final  rule.  Prospectively,  however,  the 
consent  would  be  incorporated  in  all 
oewly-issued  Debentures,  Preferred 
Securities,  and  Participating  Seciirities. 
As  a  result,  for  Licensees  with  Leverage 
issued  both  before  and  after  SBA's 
promulgation  of  a  final  rule,  the 
Licensee  would  be  deemed  to  have 
consented  to  a  receivership  upon  the 
occurrence  of  a  default  under  Leverage 
issued  after  the. final  rule,  but  not  if  the 
default  were  only  under  Leverage  issued 
before  the  final  rule. 

While  a  consent  to  receivership  has 
never  been  required  of  Licensees  before, 
it  is  not  without  precedent  in  other 


federal  agency  practice  and  has  been 
upheld  by  the  courts  as  valid  and  legally 
enforceable.  See.  e.g.  U.S.  v.  Mountain 
Village  Company.  424  F.  Supp  822 
(1976). 

Also  new  in  the  remedies  sections  of 
this  proposed  rule  are  the  type  of 
remedies  available  to  SBA  for  violations 
under  the  Participating  Securities.  SBA 
intends  that  these  remedies  be 
consistent  with  the  "patient  capital" 
nature  of  the  security.  Accordingly,  the 
remedies  under  proposed  §  107.262 
would  be  different  from  the  current 
approach  of  accelerating  Leverage  either 
automatically  or  upon  notice.  This  will 
be  discussed  further  below. 
Additionally,  the  Participating  Security 
would  carry  certain  default-like 
"conditions"  unique  to  that  sectirity. 
such  as  Liquidity  Impairment  and 
excessive  Management  Expenses.  See 
proposed  §  107.262(d)(3)  and  (5). 

c.  Licensees  With  Outstanding 
Debentures  and/or  Preferred  Securities; 
Events  of  Default 

Proposed  §  107.261  would  apply  to  all 
Licensees  issuing  Debentures  and/or 
Preferred  Securities  after  the 
promulgation  of  a  final  rule.  As  is  the 
case  under  present  §  107.203,  proposed 
§  107.261  provides  that  all  such 
Licensees  would  be  deemed  to  have 
consented  to  the  remedies  provided  for 
therein  as  if  such  remedies  were  fully 
set  forth  in  the  Debentures  or  Preferred 
Securities.  Such  remedies  include,  but 
are  not  limited  to.  acceleration  or 
redemption  of  the  Debentures  and/or 
Preferred  Securities  and  the 
establishment  of  a  receivership  with 
SBA  or  its  designee  as  receiver. 

This  proposed  regulation  sets  forth 
three  categories  of  defaults  or  violations 
that  may  or  will  result  in  the 
acceleration  of  a  Licensee's  outstanding 
Leverage  and  the  appointment  of  SBA  as 
receiver  of  the  Licensee.  The  first  such 
category,  set  forth  in  proposed 
§  107.261(b).  consists  of  three  events 
that  automatically  accelerate  all 
outstanding  Leverage  without  notice  or 
demand  to  the  Licensee,  and  allow  SBA 
to  apply  for  receivership  of  the  Licensee 
without  Licensee's  objection. 

The  events  in  question  are  insolvency, 
a  voluntary  assignment  for  the  benefit  of 
creditors,  and  the  filing  of  a  voluntary 
or  involuntary  petition  for  relief  under 
the  Bankruptcy  Code.  A  Licensee  is 
insolvent  under  this  proposed 
regulation  if  its  Uabilities  exceed  its 
assets  or  if  it  is  unable  to  pay  its  debts 
as  they  come  due,  even  if  its  assets 
exceed  its  liabilities  at  the  time. 

Under  the  second  category  of  defaults, 
upon  written  notice,  SBA  may  demand 
immediate  repayment  or  redemption  of 


all  outstanding  Debentures  and/or 
Preferred  Securities,  or  take  any  other 
action  permitted  under  the  Act.  See 
proposed  §  107.261(c).  Ten  defaults  are 
included  in  this  category,  almost  all  of 
which  include  an  element  of  either 
willfulness  or  actual  firaud.  No 
opportunity  to  cure  the  default  would 
be  afforded  the  Licensee.  Moreover,  as 
discussed  earlier,  for  seven  of  the 
defaults  in  this  category  the  Licensee 
would  already  have  consented  to  SBA's 
right  to  require  the  Licensee  to  replace 
officers,  directors,  or  general  partners 
with  persons  approved  by  SBA,  and  to 
SBA's.  appointment  as  receiver  for  the 
purpose  of  continuing  Licensee's 
operations.  See  proposed  §  107.261(f).  It 
should  be  noted  that  the  written  notice 
contemplated  under  proposed 
8 107.261(c)  is  notification  by  SBA  that 
the  Licensee's  Leverage  must  be 
immediately  repaid  or  redeemed,  not  a 
notice  that  SBA  will  make  such  a 
demand  in  the  future. 

With  respect  to  the  third  category  of 
eight  violations  or  defaults,  SBA 
proposes  to  obligate  itself  to  give  a 
Licensee  the  opportunity  to  cure  its 
violations.  See  proposed  §  107.261(d).  If 
the  Licensee  fails  to  cure  to  SBA's 
satisfaction,  SBA  may  accelerate  and/or, 
in  the  case  of  two  of  the  violations, 
pursue  the  other  remedies  discussed  in 
the  previous  paragraph.  See  proposed 
§  107.261(f). 

Proposed  §  107.261(e)  would 
authorize  SBA  to  impose  a  Hmited 
sanction  on  Licensees  that  repeatedly 
fail  to  comply  with  one  or  more  "non- 
substantive" provisions  of  the  Act  or  the 
regulations.  SBA  proposes  to  prohibit 
such  Licensees  firom  receiving  any 
additional  Leverage.  The  Licensee  may 
also  be  reqmred  to  take  actions 
necessary  to  bring  itself  into  full 
compliance.  If,  luider  such 
circumstances,  a  Licensee  were  to  fail  to 
take  the  steps  necessary  to  accomplish 
the  remedial  actions  required  by  SBA, 
such  Licensee's  Debentures  and/or 
Preferred  Securities  could  be 
accelerated,  or  other  remedies, 
including  a  receivership,  could  be 
instituted.  See  proposed  §  107.261(c)(8). 

SBA  would  like  to  provide  Licensees 
with  some  guidance  as  to  the  distinction 
between  "substantive"  and  ^'non- 
substantive" provisions  of  the  Act  and 
the  regulations  promulgated  thereunder. 
SBA  considers  each  of  the  provisions  of 
the  Act  and  the  regulations  to  have  an 
important  purpose.  Even  a  regulation  as 
seemingly  unimportant  as  the  one  that 
requires  all  Licensees  to  maintain  a 
listed  telephone^iumber  and  regular 
business  hours  serves  a  significant 
purpose:  Licensees  should  be  accessible 
to  their  communities,  not  just  their 
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friends.  However,  an  unlisted  telephone 
number  or  irregular  business  hours,  in 
the  absence  of  other  violations,  should 
not  be  equated  with,  for  example, 
unacceptably  high  levels  of  capital 
impairment  or  financings  that  are 
tainted  by  conflicts  of  interest. 
Accordingly,  phone  listing  and  business 
hour  requirements  would  be 
characterized  as  "non-substantive",  as 
would  other  housekeeping-type 
requirements.  All  other  requirements 
imder  the  Act  and  the  regulations, 
specifically  including  the  filing  of 
required  financial  and  disclosure  forms 
with  SBA,  would  be  considered 
"substantive". 

d.  Licensees  With  Outstanding 
Participating  Securities;  Conditions 
Affecting  Licensee's  Good  Standing 

Proposed  %  107.262  would  apply  to 
any  Licensee  that  issues  Participating 
Secnirities  and  would  continue  to  apply 
until  the  Licensee  repmd  or  redeemed 
its  Participating  Securities  and  sold  or 
otherwise  liquidated  its  Earmarked 
Assets.  It  sets  forth  foiu-  categories  of 
events  that  would  prejudicially  affisct  a 
Licensee's  good  standing.  Proposed 
§  107.262  speaks  of  events  or  conditions 
that  affect  the  Licensee's  good  standing 
rather  than  events  of  default  because 
"default"  implies  the  existence  of  a 
fixed  and  unconditional  obligation.  The 
remedies  available  to  SBA  under 
proposed  §  107.262,  and  the  Licensee's 
consent  thereto,  would  be  required  to  be 
set  forth  in  the  articles  of  incorporation 
or  partnership  agreement  of  the 
Licensee  prior  to  its  issuance  of 
Participating  Securities. 

The  first  category  of  events  set  forth 
in  proposed  §  107.262(b)  consists  of  six 
events,  the  occurrence  of  any  of  which 
would  permit  SBA  to  take  certain 
action.  If  the  offending  Licensee  were  a 
corporation.  SBA  could,  with  notice  to 
the  Licensee,  require  the  Licensee  to 
replace,  with  individuals  approved  by 
SBA,  one  or  more  of  its  officers  and/or 
a  sufficient  number  of  its  directors  to 
constitute  a  ma)ority  of  the  board.  If  the 
offending  Licensee  were  a  partnership, 
SBA  could,  with  notice  to  the  Licensee, 
require  the  removal  of  the  responsible 
party  and/or  require  replacement  of  the 
general  partner  by  a  new  general  partner 
selected  by  the  Licensee  but  approved 
by  SBA.  Alternatively  or  in  addition  to 
the  remedies  just  described,  SBA  could 
apply  for  the  institution  of  an  operating 
receivership,  with  SBA  or  its  designee 
as  receiver.  As  in  the  case  of  Debenture 
and  Preferred  Securities  Leverage. 
Licensees  with  Participating  Securities 
would  be  deemed  to  have  consented  to 
such  receivership. 


Proposed  §  107.262(c)  lists  three 
events  with  remedies  identical  to  those 
provided  imder  §  107.262(b),  as 
discussed  above.  However,  SBA  would 
have  the  right  to  avail  itself  of  such 
remedies  only  if  the  Licensee  failed  to 
remove  the  person(s)  identified  by  SBA 
as  responsible  for  the  violation  and/or  to 
cure  the  violation  within  a  time  period 
determined  by  SBA.  One  of  the  three 
events  in  this  category  is  the  vnllful  or 
repeated  noncompliance  by  the 
Licensee  with  the  substantive 
provisions  of  the  Act  or  regulations. 
Repeated  noncompliance  should  be 
understood  to  mean  an  additional 
violation  of  a  statutory  or  regulatory 
provision  after  the  Licensee  has  been 
notified  of  the  initial  violation. 

Proposed  §  107.262(dl  lists  eleven 
events,  the  occurrence  of  any  of  which 
would  allow  SBA.  on  written  notice  to 
the  Licensee,  to  take  certain  action 
aimed  at  controlling  the  flow  of  money 
in  and  out  of  the  Licensee  until  such 
time  as  Licensee  were  to  ciu^  the 
event(s)  to  SBA's  satisfaction.  SBA 
could  prohibit  Distributions  to  parties 
other  than  SBA,  its  agent  or  Trustee. 
SBA  could  also  prohibit  the  Licensee 
from  investing  in  any  small  business 
which  it  is  not  currently  financing 
unless  it  were  legally  bound  to  make 
such  investment.  SBA  could  also 
require  that  any  unfunded  commitments 
to  invest  in  the  Licensee  be  funded  as 
soon  as  possible.  If  the  Licensee  were  to 
fail  to  comply  with  the  restrictions 
imposed  by  SBA  (as  described  above), 
SBA  could  apply  for  the  institution  of 
an  operating  receivership  with  SBA  or 
its  designee  as  receiver,  again  without 
any  objection  from  the  Licensee. 

Proposed  §  107.262(e),  regarding 
repeated  non-substantive  violations, 
corresponds  to  proposed  §  107.261(e), 
previously  discussed.  However,  if  a 
Licensee  were  to  fail  to  take  the  steps 
necessary  to  accomplish  the  remedial 
actions  required  by  SBA  under 
proposed  §  107.262(e),  SBA  could  take 
the  actions  described  in  the  preceding 
paragraph  to  control  the  flow  of  money 
in  and  out  of  the  Licensee. 

e.  Non- Waiver 

Proposed  $  107.263  is  a  recodification 
and  amplification  of  the  non-waiver 
provision  presently  found  in 
§  107.203(b)(5).  As  discussed  above,  it  is 
SBA's  policy  to  attempt  to  resolve  all 
problems  with  a  Licensee  before  taking 
formal  remedial  action.  Proposed 
§  107.263  clarifies  that  if  SBA  does  nor 
resort  to  the  full  measure  of  the 
remedies  available  under  §§  107.261 
and  107.262,  or  does  so  only  after  a 
delay,  SBA  will  not  be  deemed  to  have 
waived  its  right  to  pursue  such  remedies 


in  connection  with  either  the  original 
default  or  any  subsequent  default. 

Compliance  With  Executive  Ordera 
12291  and  12612. 12778.  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  will,  if  adopted  as 
proposed,  constitute  a  major  rule  for  the 
piuposes  of  Executive  Order  12291. 

This  action  is  imder  consideration 
because  section  415  of  Public  Law  102- 
366  requires  SBA  to  promulgate 
regulations  implementing  certain 
provisions  thereof,  among  others,  that, 
speaking  very  broadly,  authorize  SBA  to 
guarantee  a  new  class  of  securities 
("participating  securities")  that  requires 
the  issuer  Licensee  to  make  payments 
out  of  "retained  earnings  available  for 
distribution"  in  exchange  for  a  share  in 
Licensee's  "incume",  and  "profits"  from 
a  specific  class  of  asset.  The  intent  of 
the  legislation  is  to  attract  capital  into 
the  program  from  a  variety  of  sources, 
including  but  not  limited  to  pension 
funds,  other  institutional  investors,  and 
State  and  local  governments  in  order  to 
meet  the  needs  of  small  business  for 
equity  capital  in  particular.  It  is 
anticipated  that  the  combination  of  new 
capital  invested  in  the  SBIC  industry, 
together  with  additional  capital 
obtained  through  the  issuance  of  SBA- 
guaranteed  participating  securities,  will 
substantially  exceed  $100  million  per 
year,  and  is  likely  to  have  a  substantial 
impact  upon  a  significant  number  of 
small  businesses.  It  is  expected  that  the 
availability  of  such  capital  ultimately 
will  result  in  a  substantial  number  of 
new  jobs  and  associated  increases  in 
payroll,  corporate,  and  capital  gains  tax 
revenues. 

1.  The  legal  basis  for  this  proposed 
regulation  is  section  308(c)  of  the  Small 
Business  Investment  Act,  5  U.S.C. 
687(c). 

2.  The  potential  benefits  of  this 
proposed  regulation  have  been  set  forth 
in  the  discussion  of  this  proposal  above, 
under  Supplementary  Information. 

3.  The  potential  cost  of  this  regulation 
can  not  be  quantified  or  estimated. 

4.  There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  these 
rules. 

5.  SBA  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost. 

Executive  Order  12612 

SBA  certifies  that  this  proposed 
regulation,  if  promulgated  in  final,  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
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Federalism  AuMSoaant  in  accordance 
with  ExacHtive  Order  12612. 


ExecutivB  Order  1227& 


I 


For  tfaa  pmpoae*  of  Executiva  Order 
1227a.  SBA  cartifiae  thai  UuspnfXMad 
rule  is  drafted,  to  the  extant  iMacUcable. 
in  accordance  with  the  standards  set 
forth  in  Section  2  of  that  Order. 

Paperwork  Reduction  Act 

This  prMosed  regulation,  if  adopted 
as  final,  will  impose  additional  record- 
keepiagand  repotting  requirements 
upon  those  Licensees  that  issue 
f>articipating  securiti»s  with  SBA's 
guaranty.  btU  theia  is  no  requirement 
that  any  licensee  issue  participating 
seaihtiea^  The  proposed  additional 
recordkeeping  and  reporting 
requirements  are  considered 
indispensable  for  the  calculation  of 
SBA's  shares  of  income  and  profits, 
respectively,  in  accordance  with  the 
statutory  mandate.  These  additional 
requirements  have  been  submitted  to 
0MB  for  review. 

List  ofSufaiects  ia  laCFR  Part  107 

Investment  companies,  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

For  tiwsaasons  set  forth  above,  part 
107  of  Title  13.  Code  of  Federal 
Regulattoos  is  proposed  to  be  amended 
as  follows: 

PART  1if7>-8MALL  BUSINESS 
INVESTMCMT  COIirAMICS 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Aatharily:  Titis  m  of  the  Small  Business 
InvBstment  Act.  15  U.S.C.  681  et  seq.;  15 
use  687fc):  15  U.S.C  M3, 15  U.S.C  6«7d; 
15  use  887g:  15  U.S.C  687b;  15  U.S.C 
•S7m.  u  uwndwl  by  Pub.  L  102-366. 

2.  Section  107.1  is  proposed  to  be 
amended  by  adding  at  the  end  the 
following  two  sentences,  to  read  as 
follows: 

f  107.1    Seapeelp«t107. 

*  *  *  Provisians  of  this  part  which 
are  not  mandated  by  the  Act  shall  not 
supersede  existing  State  law.  A  party 
claiming  that  a  conflict  exists  shall 
submit  an  opinion  of  independeat 
counsel,  dldag  authorities,  for  SBA's 
resolution  of  the  issues  involved. 

3.  Section  107.3  is  proposed  to  be 
amended  by  revising  the  definitions  for 
Leverage.  SBA  and  Section  301(d) 
Licensee  and  by  adding  additional 
definitions,  in  alphabetical  order,  to 
read  as  follows: 


UMI 


1107.3    OaflnMonoft 

Accumukited  Prioritized  Payments 
means  Prioritized  Payments  which  are 
not  payable  as  of  any  given  date  because 
the  Licensee  has  insufficient  cumulative 
Earmarked  Profits.  It  is  the  aggregate  of 
cumulative  Prioritized  Payments  less 
Earned  Prioritized  Payments. 

Affiliate  or  filiates  has  the  meanii^ 
sat  forth  in  §  121.401. 

•  •        •        •        • 

Central  Registration  Agent  or  CRA 
means  one  or  more  agents  appointed  by 
SBA  for  the  purpose  of  issuing  TCs  and 
performing  the  functions  enumerated  in 
§  107.250(b)  and  performing  similar 
functions  for  Debentures  arid 
Participating  Securities  funded  outside 
the  pooling  process. 

•  •        •        •        • 

Combined  Capital  means  the  sum  of 
Regulatory  Capital  and  outstanding 
Leverage. 

•  •        •        •        • 

/debentures  means  debt  obligations 
issued  by  Licensees  pursuant  to  section 
303(a)  of  the  Act  and  held  or  guaranteed 
by  SBA 

•  •        •        •        • 

Distribatabh  Earmarked  Profits  shall 
have  the  meaning  set  forth  in 
§  107.243(c)(2)  and  shall  be  the  source 
for  allocation  of  Prioritized  Payments 
pursuant  to  section  303(g)(2)  of  the  Act. 

Distribution  means  any  transfer  of 
cash  or  non-cash  assets  to  SBA.  its  agent 
or  Trustee,  or  to  partners  in  an 
Unincorporated  Licensee,  or  to 
shareholders  in  a  Corporate  Licensee. 
Distributioos  shall  include  interest  on 
Debentures,  returns  on  Preferred 
Securities,  Prioritised  Payments  and 
adjustments  thereto  pursuant  to 
§  107.243(d),  Profit  Participation, 
returns  on  capital  to  private  investors, 
repayment  of  Leverage  and  returns  of 
Private  CapKal.  Capitalization  of 
Retained  Earnings  Available  for 
Distribution  shall  constitute  a 
Distribution. 

Earmarked  Assets  shall  have  the 
meaning  set  forth  in  %  107.242(b)  (see 
also  S  107.247). 

Earmarked  Profits  (Losses)  mean  the 
aggregate  amount  of  Earmarked  Net 
Investment  Income  and  Earmarked 
Realized  Gain  (Loss)  on  Sale  of 
Securities  which  becomes  the  basis  for 
Prioritized  Payments  and  Profit 
Participation  (see  §  107.242). 

Earned  Prioritized  Payments  means 
Prioritized  Payments  which  have  been 
distributed,  or  are  distributable  or 


defarred  in  accordance  with 
S  107.243(c). 

Equity  Capital  Investments  means 
investments  in  a  Small  Concern  in  the 
form  of  common  or  preferred  stock, 
limited  partnership  interests,  options, 
warrants,  or  similar  equity  instruments, 
including  subordinated  debt  with  equity 
fiMtiues  if  such  debt  provides  only  for 
interest  payments  contingent  upon  and 
limited  to  the  extent  of  earnings.  Equity 
Capital  Investments  shall  not  require 
amortization.  Equity  Capital 
Investments  may  be  guaranteed: 
however,  neither  Equity  Capital 
Investments  nor  such  guarantee  shall  be 
collateralized  or  otherwise  secured. 


iTenns  dBKiwd  in  this  taction  an  capitalized 
liwafivf. 


Guaranty  Ag^eanent  means  the 
contract  entered  into  by  SBA  which  ia 
a  guarantee  of  the  full  faith  and  credit 
of  the  United  States  Government  as  to 
timely  payment  of  principal  and  interest 
on  Debentures  or  the  redemption  price 
of  and  Prioritized  Payments  on 
Participating  Securities  and  SBA's  rights 
in  connection  with  such  guarantee. 

Leverage  means  the  aggregate 
outstanding  amount  of  the  Chiginal 
Issue  Price  of  a  Licensee's  Debentures, 
Participating  Securities,  and  Preferred 
Securities. 

•  •        •        •        • 

Loans  and  Investments  means 
Portfolio  Securities.  Assets  Acquired  in 
Liquidation  of  Portfolio  Securities. 
Operating  Concerns  Acquired,  and 
Notes  and  Other  Securities  Received,  as 
set  forth  in  Statement  of  Financial 
Position  (SBA  Form  468). 

Management  Expenses  means,  for 
Licensees  which  have  Participating 
Securities  or  have  Earmarked  Assets  in 
their  portfolios,  those  expenses  that 
include  salaries,  office  expenses,  travel, 
business  development,  ofiice  and 
equipment  rental,  bookkeeping  and  the 
development,  investigation  and 
monitoring  of  investments,  but  shall  not 
include  the  cost  of  services  provided  by 
specialized  outside  consultants,  outside 
lawyers  and  independent  public 
accountffiits.  if  they  perform  services  not 
generally  expected  of  a  venture  capital 
company,  nor  shall  such  term  include 
the  cost  of  services  provided  by  any 
Associate  of  the  Licensee  which  are  not 
part  of  the  normal  process  of  making 
and  monitoring  venture  capital 
financings. 

•  •        •        •        • 

Original  hsue  Price  means  the  price 
paid  by  the  purchaser  fw  securities  at 
the  time  of  issuance. 

Participating  Secuniies  means 
prefisrraa  stock,  preferred  limited 
partnership  interestSv  or  similar 
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instruments,  including  debentures 
having  interest  payable  only  to  the 
extent  of  earnings,  all  of  which  are 
subject  to  the  terms  set  forth  in 
§S  107.240  through  107.247  and  section 
303(g)  of  the  Act. 

Pool  means  an  aggregation  of  SBA 
guaranteed  [Debentures  or  SBA 
guaranteed  Participating  Securities 
approved  by  SBA. 

Preferred  Securities  means  nonvoting 
preferred  stock  issued  to  SBA  by  a  for- 
proflt  section  301  (d)  Corporate  Licensee, 
or  securities  having  similar 
characteristics  issued  by  a  section 
301(d)  Licensee  organized  as  a  nonproHt 
corporation,  or  nonvoting  preferred 
limited  partnership  interests  issued  by  a 
section  301(d)  Unincorporated  Licensee. 
(See  also  §  107.230.) 

Prioritized  Payments  means  amounts 
which  are  preferred  and  cumulative  and 
are  distributable  to  the  holder  of 
Participating  Securities  provided  the 
issuing  Licensee  has  sufficient 
cumulative  Earmarked  Profits,  and  may 
be  represented  by  dividends  on 
preferred  stock  or  interest  on  qualifying 
Debentures  issued  by  a  corporate 
Licensee,  or  priority  returns  on 
preferred  limited  partnership  interests 
issued  by  limited  partnership  Licensees. 
For  a  given  fiscal  period.  Prioritized 
Payments  shall  be  the  amount  resulting 
fhim  multiplying  the  Redemption  Price 
of  Participating  Securities  by  the  Trust 
Certificate  Rate,  weighted  to  reflect  the 
number  of  days  such  securities  were 
outstanding. 

Profit  Participation  means  a  specified 
percentage  of  a  Licensee's  Earmarked 
Profits  which  is  computed  in 
accordance  with  §  107.244  and  to  which 
SBA  is  entitled,  by  agreement,  in 
consideration  for  its  guarantee  of  such 
Licensee's  Participating  Securities. 

Publicly  Traded  and  Marketable 
means  securities  that  are  salable  without 
restriction  or  that  are  salable  within  12 
months  pursuant  to  Rule  144  of  the 
Securities  Act  of  1933,  as  amended,  by 
the  holder  thereof  or,  in  the  case  of  an 
in-kind  distribution  by  the  distributee 
thereof,  and  are  of  a  class  which  is  (1) 
traded  on  a  regulated  stock  exchange,  or 
(2)  is  listed  in  the  Automated  Quotation 
System  of  the  National  Association  of 
Seciuities  Dealers  (NASDAQ),  or  (3)  that 
have,  at  a  minimum,  at  least  two  market 
makers  as  defined  in  the  relevant 
sections  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  and  in  all  cases 
the  quantity  of  which  can  be  sold  over 
a  reasonable  period  of  time  without 


having  an  adverse  impact  upon  the 
price  of  the  stock. 

Qualified  Investments  shall  have  the 
meaning  set  forth  in  §  107.230(c)(4)(iv). 

•        •        •        •        • 

Realized  Gain  (Loss)  on  Securities 
means  the  amount  by  which  proceeds 
fit>m  the  disposition  of  Loans  and 
Investments  are  greater  than  (less  than) 
the  cost  or  other  basis  approved  by  SBA. 
Disposition  of  Loans  and  Investments 
shall  include  sale,  exchange,  write-off, 
recoveries  from  prior  disposition,  or  any 
other  such  transaction  resulting  in 
recognition  of  a  gain  or  loss. 

Redemption  Price  means  the  amount 
required  to  be  paid  by  the  issuer,  or 
successor  to  the  issuer,  of  Preferred  or 
Participating  Securities  to  repurchase 
such  securities  from  the  holder.  The 
Redemption  Price  shall  be  the  Original 
Issue  Price  less  any  prepayments  or 
prior  redemptions. 

Retained  tarnings  Available  for 
Distribution  means  Undistributed  Net 
Realized  Earnings  less  any  Unrealized 
Depreciation  on  Loans  and  Investments 
(as  reported  on  SBA  Form  468).  and 
represents  the  amount  that  may  be 
distributed  to  investors  or  transferred  to 
Private  Capital. 

SBA  means  the  Small  Business 
Administration,  409  Third  Street  SW., 
Washington,  DC  20416. 

Section  301(c)  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  limited  liability  company 
or  a  limited  partnership  organized  in 
accordance  with  §  107.4,  and  licensed 
pursuant  to  section  301(c)  of  the  Act. 

Section  301(d)  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  limited  liability  company 
or  a  limited  partnership  organized  in 
accordance  with  §  107.4,  and  licensed 
pursuant  to  section  301(d)  of  the  Act. 
Such  Licensees  provided  assistance 
only  to  Small  Concerns  that  are  owned 
by  persons  who  are  socially  or 
economically  disadvantaged. 

Trust  means  the  legal  entity  created 
for  the  purpose  of  holding  guaranteed 
Debentures  or  Participating  Securities 
and  the  guaranty  agreement  related 
thereto,  receiving,  holding  and  making 
any  related  payments,  and  accounting 
for  such  payments. 

Trust  Certificate  Rate  means  a  fixed 
rate  determined  at  the  time  Participating 
Securities  are  issued  by  the  Secretary  of 
the  Treasury  taking  into  consideration 
the  current  average  market  yield  on 
outstanding  marketable  obligations  of 
the  United  States  with  maturities 
comparable  to  the  maturities  of  the 
Trust  Certificates  being  guaranteed  by 
SBA,  adjusted  to  the  nearest  one-eighth 
of  one  percent. 


Trust  Certificates  (TCs)  means 
certificates  issued  by  SBA,  its  agent  or 
Trustee  and  representing  ownership  of 
all  or  a  fractional  part  of  a  Trust  or  Pool 
of  Debentures  or  Participating 
Securities. 

Trustee  means  the  trustee  or  trustees 
of  a  Trust. 

Undistributed  Realized  Earnings 
means  the  cumulative  sum  of  Net 
Investment  Income  plus  Realized  Gain 
(Loss)  on  Sale  of  Securities,  less  the 
cumulative  sum  of  Distributions  of 
Earned  Prioritized  Payments  and  other 
Distributions  made  from  Retained 
Earnings  Available  for  Distribution. 
•        •        •        •        • 

Unrealized  Appreciation  means  the 
amount  by  which  a  Licensee's  valuation 
of  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partner(s)  in  accordance  with 
Licensee's  valuation  policies,  exceeds 
the  cost  basis  thereof. 

Unrealized  Depreciation  means  the 
amount  by  which  a  Licensee's  valuation 
of  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partners)  in  accordance  with 
Licensee's  valuation  policies,  is  below 
the  cost  basis  thereof. 

Unrealized  Gain  (Loss)  on  Securities 
Held  means  the  amount  by  which  a 
Licensee's  aggregate  valuation  of  its 
Loans  and  Investments  is  above  (below) 
their  aggregate  cost  basis,  and  is 
computed  by  summing  the  Unrealized 
Appreciation  and  Unrealized 
Depreciation  on  all  Loans  and 
Investments. 

Venture  Capital  Financing  shall  have 
the  meaning  set  forth  in  §  107.230(c)(3). 

K107.201  through  107.205    [RemovMQ 
4.  Part  107,  title  13,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  removing  the  undesignated 
center  heading  "Borrowing  by  Licensee" 
and  §§  107.201  through  107.205  and  by 
adding  after  §  107.105  the  undesignated 
center  heading  "Leverage"  and 
§§  107.210  through  107.263  to  read  as 
follows: 

Leverage 

f  1 07.21 0    Leverage— General. 

(a)  General.  SBA  may  purchase  or 
guarantee  three  types  of  Licensee 
securities: 

(1)  Debentures; 

(2)  Preferred  Securities;  and 

(3)  Participating  Securities. 
All  Licensees  issuing  Preferred 
Securities  after  August  16,  1982,  or 
Debentures  or  Participating  Securities 
shall  be  deemed  to  have  agreed  to  the 
terms  and  conditions  set  forth  in 

§§  107.260  through  107.263  as  in  effect 
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at  the  time  of  such  issuance  and  as  if 
fuHy  set  forth  in  such  Preferred 
Securities,  Debentures  or  Participating 
Securities.  j 

(b)  Applieatioa  procedures.  AB 
Leverage  applications  shall  be  filed  with 
SBA's  Inrestment  Division  located  at: 
409  Third  Street  SW..  Washington.  DC 
20416. 

(1)  A  section  301(c)  Licensee  may 
app^  for  Debentures  pursuant  to 
section  3€K3(b)  of  the  Act  on  SBA  Form 
1022,  and  fbr  Participating  Securities 
pursuant  to  section  303(g)  of  the  Act  on 
SBA  Form  1022B,  in  accordance  with 
accompanying  instructions. 

(2)  A  section  301(d)  Licensee  may 
apply  for  D^Mntuies  pursuant  to 
section  303(b)  of  the  Act  on  SBA  Form 
1022.  for  Preferred  Securities  pursuant 
to  sactioa  303(c)  of  the  Act  on  SBA 
Foon  1082A,  and  for  Putidpating 
Secuzitias  pursuant  to  section  303(g)  of 
the  Act  on  SBA  Form  1022B.  in 
accordance  with  accompanying    | 
instructions. 

(c)  Basic  requirements.  Leverage 
applicant  shall  demonstrate  to  SBA's 
satis&ctioB  that  they  meet  the  following 
reouiremoDts: 

fl)  Eligibility  for  tl»  amount  of 
Leverage  requested  in  accordance  with 
§  107.220  far  section  301(c)  Licensees 
and  §107.230  for  section  301(d) 
Licensees. 

(2)  A  need  for  Leverage  as  evidenced 
by  Liceneee's  investment  plan  and 
funds  available  for  mvestment 
Provided,  however.  That  for  applicants 
for  Participating  Securities  that  have  at 
least  59%  of  their  ^gregata 
LeveragBable  Capitd  and  outstanding 
Leverage  investad  in  Equity  Capital 
Investments,  any  temporary  excess 
liquidity  resulting  bom  the  existence  of 
unfunded  commitments,  or  from  draw- 
downs of  unfunded  commitments  and 
Leverage,  dtall  be  disregarded  by  SBA 
in  determining  Licensee's  need  fbr 
Leverage. 

(3)  Adequacy  of  Private  Capita}  and 
an  ability  to  meet  its  obligations,  both  of 
which  shall  be  demonstrated  through 
use  of  a  business  plan. 

(4)  Applicants  for  Participating 
Securities  shali  also  meet  the 
requisemaats  of  $  107.241  in  addition  to 
all  other  Leverage  requirements. 

(5)  Compliance  with  the  regulations 
as  set  forth  in  this  part. 

(d)  Fees  and  chargfis.  (1)  Licansees 
offering  Debentuies  er  Participating 
Securities,  for  8al»  to,  or  for  guaianty  by, 
SBA  are  lequired  lo  pay  a  oao'tiiae  fee 
equal  ts  2%  of  the  face  amount  of  the 
Participating  Sacuritiea  or  of  th« 
Debentuiaa. 

(2)  The  fee  oa  Debentuzas  or 
Participating  Securities  which  are 


issued  for  the  purpose  of  refonding 
maturing  obligations  shall  be  paid 
before  such  Debentures  or  Participating 
Securities  are  pxmdiased  or  guaranteed. 
If  the  Licensee's  Debentures  or 
Participating  Securities  evidence  a  new 
indebtedness,  as  distinguished  from  the 
refinancing  on  a  pre-existing 
indebtedness,  the  fee  shall  be  deducted 
from  the  prooaads  remitted  to  the 
Licensee. 

(3)  No  portion  of  the  fee  shall  be 
refundable  upon  prepayment  of  any 
Debenture  or  early  redemption  of  any 
Participating  Security  by  the  Licensee. 

(4)  SSA  may  establish  a  fee  structure 
for  the  performance  of  services  by  the 
CRA;  however,  SBA  shall  not  collect 
any  fee  for  the  guarantee  of  TCs. 

(e)  Emphyment  of  SBA  officials. 
Without  the  prior  written  consent  of 
SBA,  for  a  period  of  two  years  after  the 
date  of  the  most  recent  Leverage  issued 
by  Licensee  (or  the  receipt  of  any  SBA 
Assistance  as  defined  in  part  105  of  this 
chapter).  Licensee  shall  not  employ,  or 
tenoer  any  offisr  of  employment  to,  or 
retain  for  professional  services,  any 
person  who  on  or  within  one  year  prior 
to  such  date: 

(1)  Served  as  an  officer,  attorney, 
agent,  or  employee  of  SBA;  and 

(2)  As  such,  occupied  a  position  or 
engaged  in  activities  which  SBA  shall 
have  determined  involved  discretion 
with  respect  to  the  granting  of 
Assistance  under  the  Act. 

(f)  SBA  guarantee.  (1)  SBA  may  in  its 
discretion  agree  to  guaranty  a  Licensee's 
Debentures  or  Participating  Securities 
unconditionally,  irrespective  of  the 
validity,  regularity  or  enforceability  of 
such  biabentures  or  Participating 
Securities  or  any  other  circumstances 
which  might  constitute  a  legal  or 
equitable  discharge  or  defense  of  a 
giiarantor  and.  pursuant  to  its  guarantee, 
make  timely  payments  of  principal  and 
interest  on  such  Debentures  or  the 
Redemption  Price  of  and  Prioritized 
Payments  on  such  Participatine 
Securities,  irrespective  of  any  default  by 
the  issuing  Licensee  or  acceleration  of 
the  maturity  of  such  Debentures  by 
SBA.  or  the  inability  of  the  Licensee  to 
pay  the  Redemption  Price  of  or  to  make 
the  Prioritized  Payments  on  such 
Participating  Securities,  or  any  early 
redemption  of  the  Participating 
Securities  by  SBA  pursuant  to 
§107.245. 

(2)  SBA  ia  its  discretion  may  arrangiB 
for  public  or  private  financing  under  its 
guaranty  au&ority.  Such  financing 
arrangsd  by  SBA  may  be  accomplished 
by  the  sale  of  individual  Debentures  or 
Participating  Securities,  aggregations  of 
Debentures  or  Participating  S«3uities, 
or  Pools  or  Trusts  of  Debentures  or 


Partidpeting  SecurMos  isaued  or  sold 
pursuant  to  §  107.250.  Persons 
interested  in  providiRg  fonds  to 
Licensees  with  fflA's  guaranty  shell 
notify  SBA  by  letter,  certifying  any 
direct  or  indirect  beneficial  interest,  or 
actual  or  potential  voting  rights,  in  any 
Licenaee.  or  in  any  person  directly  or 
indirectly  coatrolling.  controlled  by  or 
under  commoa  control  with,  any 
Licensee.  These  reporting  requirements 
are  approved  under  Oh4B  Na  3245- 
0081. 

(3)  No  SBA  guaranty  shall  be 
extended  to  any  entity: 

(i)  Having  a  direct  or  indirect 
beneficial  interest  of  ten  or  more  percent 
in  the  Regulatory  Capital  of  the  Licensee 
whose  seciuitiea  are  to  be  guaranteed,  or 
in  any  Person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
Common  Control  with,  such  Lic«isee: 
or 

(ii)  Having  such  interest  in  another 
Licensee  which  has  received  or  is  about 
to  receive,  pursuant  to  any 
understantUng.  arrangement,  cross- 
dealing,  redfvocal  or  drailar 
arrangement,  and  direct  or  indirect 
financing  (or  commitment  for  finandng) 
from  ani^her  lender  with  SBA's 
guarantee. 

(ill)  SBA  may  void  any  guarantee 
obtained  in  violation  of  this  paragraph 
(f)(3).  but  the  foregeii^  shall  not  apply 
to  lenders  whose  borrowers  are  selected 
or  approved  by  SBA  er  its  agents. 

(4)  In  the  event  SBA  pays  a  claim 
under  its  guarantee,  it  ^all  be 
subrogated  fully  to  tho  rights  satisfied 
by  such  payment;  and  no  state  law,  and 
no  Federal  law.  shall  preclude  or  limit 
SBA's  exercise  of  its  ownership  rights 
acquired  by  subrog9tion  upon  payment 
under  its  guarantee. 

(5)  With  respect  to  Debentures 
guaranteed  after  July  1. 1991.  SBA's 
claim  against  any  Licensee  shall,  as- of 
the  effective  date  of  SBA's  guaranty,  be 
subordinated,  in  the  event  of  the 
insolvency  of  such  Licensee,  only  in 
favor  of  existuig  and  futiue 
indebtedness  outstanding  to  lenders,  not 
including  Associates  of  a  Licensee,  and 
only  to  the  extent  that  the  aggregate 
amount  of  such  indebtedness  does  not 
exceed  the  lesser  of  two  hundred 
percent  of  such  Licensee's  Regulatory 
Capital,  or  ten  million  dollars;  Provided, 
however, 

(i)  That  in  ita  solo  discretion  SBA  may 
agree  in  advance  and  in  writing  to  a 
subordination  in  fevor  of  an  Associate 
or  in  favor  of  one  or  more  loans  from 
Lending  Institutions  or  other  lenders 
thai  would  cause  the  aggregate  amount 
of  outstaading  senior  debt  to  exceed  the 
foregoing  limitation; 
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(ii)  That  nothing  contained  herein 
shall  limit  the  authority  of  SBA  to  refuse 
to  subordinate  its  claims  against  any 
Licensee  if  SBA  determines  at  tbe  time 
of  issuing  its  guarantee,  that  the  exercise 
of  reasonable  investment  prudence  and 
the  financial  soundness  of  the  Licensee 
warrant  such  a  refusal;  and 

(iii)  That  nothing  contained  herein 
shall  affBct  the  seniority  of  any 
indebtedness  created  prior  to  July  11, 
1991,  over  the  claims  of  SBA  derived 
firom  any  debenture(s)  and/or 
guarantee(s)  outstanding  as  of  that  date. 

(6)  After  September  30, 1993,  no 
Licensee  may  incur  additional  debt 
(other  than  Leverage)  or  refinance 
existing  indebtedness  without  the  prior 
written  approval  of  SBA.  This 
restriction  applies  to  secured  and 
unsecured  debt,  guarantees  and  other 
contingent  obligations  voluntarily 
assumed,  and  the  establishment  of  lines 
of  credit.  Unless  otherwise  agreed  to  by 
SBA  in  writing.  Licensees  with  existing 
Unes  of  credit  shall  have  such  lines 
approved  before  increasing  the  amounts 
outstanding  thereunder.  SBA's  approval 
under  this  paragraph  may  be 
conditioned  upon  and  restrictions  and 
limitations  as  it  may  determine. 

(g)  SBA  sale  of  Leverage  securities. 
Upon  such  conditions  and  for  such 
consideration  as  it  deems  reasonable, 
SBA  may  sell,  assign,  transfer,  or 
otherwise  dispose  of  any  Prefsrred 
Security,  Debenture,  Participating 
Security,  or  other  security  held  by  or  on 
behalf  of  SBA  in  connection  with 
Leverage.  In  such  event  and  upon  notice 
thereof  by  SBA,  Licensee  will  make  all 
payments  of  principal,  dividends, 
interest.  Prioritized  Payments,  and 
redemptions  as  shall  be  directed  by 
SBA.  Licensee  shall  be  liable  for  all 
damage  or  loss  which  SBA  may  sustain 
by  reason  of  such  disposal,  Umited, 
however,  to  the  extent  of  Licensee's 
liability  xmder  such  security,  plus  court 
costs  and  reasonable  attorney's  fees 
incurred  by  SBA. 

(h)  hkuntenance  of  unimpaired 
capital.  Each  Licoisee  with  Leverage 
shall  maintain  its  Regulatory  Capital  in  ' 
such  amounts  so  as  to  avoid  a  condition 
of  Capital  hnpairment.  A  condition  of 
Capital  Impairment  as  defined  in  this 
paragraph  shall  be  a  condition  affecting 
Licensee's  good  standing  pursuant  to 
$§  107.261(d)  and  107.262(d). 

(1)  Dilution  of  Capital  Impairment. 
A  condition  of  Capital  Impairment  shall 
exist  when  a  LicMuee's  Capital 
Impairment  Percentage  exceeds  the 
miodmum  permissible  level  set  forth  in 
the  appropriate  table  in  paragraph  (h)(6) 
ofthissec^on. 

(2)  Preliminary  impairment  test.  If 
both  Undistributed  Realized  Earnings 


and  Unrealized  Cain  (Loss)  on 
Securities  Held  are  zero  or  greater,  no 
Capital  Impairment  exists  and  no 
fuilher  procedures  shall  be  performed 
pursuant  to  this  paragraph  (n). 
Otherwise,  a  Licensee  shall  compute  its 
"Adjusted  Unreahzed  Gain  (Loss)  on 
Securities  Held"  in  accordance  with 
paragraph  (h)(3]  of  this  section. 

(3)  Adjusted  unrealized  gain  (loss)  on 
securities  held,  (i)  When  a  Licensee  has 
Unrealized  Depreciation  in  excess  of 
Unreahzed  Appreciation  on  securities 
held,  such  excess  depreciation  shall  be 
the  Licensee's  Adjusted  Unrealized  Gain 
(Loss)  on  Securities  Held. 

(ii)  When  a  Licensee  has  Unrealized 
Appreciation  in  excess  of  UnreaUzed 
[Depreciation  on  securities  held,  such 
excess  appreciation  shall  be  the 
Licensee's  Adjusted  Unrealized  Gain 
(Loss)  on  Securities  Held,  to  the  extent 
that  it  represents  80%  of  the  aggregate 
Unrealized  Appreciation  on  Publicly 
Traded  and  Marketable  securities  and  to 
the  extent  that  it  represents  50%  of  the 
aggr^ate  Unrealized  Appreciation  on 
securities  which  meet  the  following 
criteria: 

(A)  The  Small  Concern  which  issued 
the  security  received  a  significant 
subsequent  equity  financing  by  an 
investor  whose  oojectives  were  not 
primarily  strategic  and  at  a  price  that 
would  conclusively  support  the 
Unrealized  Appreciation: 

(B)  Such  financing  represents  a 
substantial  investment  in  the  form  of  an 
arm's  length  transaction  by  a 
sophisticated  new  investor  in  the 
issuer's  securities;  and 

(C)  Such  financing  occurred  vnthin  24 
months  of  the  date  of  the  calculation  of 
the  Impairment  Percentage  or,  if  the 
financing  did  not  occur  within  such  24 
month  period,  the  Small  Concern's  pre- 
tax cash  flow  fi-om  operations  for  the 
most  recent  fiscal  year  was  at  least  10 
percent  of  the  Small  Concern's  average 
contributed  capital  for  such  fiscal  year. 

(4)  Computing  the  Capital  Impairment 
Percentage.  Licensee  shall  add  Adjusted 
Unrealized  Gain  (Loss)  on  Securities 
Held  to  Undistributed  Realized 
Earnings.  If  the  result  is  zero  or  greater, 
no  Capital  Impairment  exists  and  no 
further  computations  shall  be  performed 
piu^uant  to  this  paragraph  (h).  If  the 
result  is  less  than  zero.  Licensee  shall  (i) 
drop  the  negative  sign,  (ii)  divide  by 
Regulatory  Capital  (excluding  Treasury 
Stock),  and  (iii)  multiply  by  100.  The 
result  shall  be  Licensee's  Capital 
Impairment  Percentage. 

(5)  Determination  of  maximum 
permissible  Capital  Impairment 
Percentage.  Utilizing  the  appropriate 
table  in  paragraph  (h)(6)  of  this  section. 
Licensee  shall  determine  its  maximum 


permissible  Capital  Impairment 
Percentage  at  the  intersection  of  its 
Leverage  Percentage  and  its  Equity 
Investment  Percentage.  As  used  in  the 
tables  in  paragraph  (h)(6]  of  this  section. 
"Equity  Investments"  includes  those 
Debt  Securities  which,  after 
considwation  of  all  of  the  terms, 
conditions  and  documentation  of  such 
financing,  are  determined  by  Licensee's 
Board  of  Directors  or  General  PartneffsT 
to  have  in  excess  of  50%  of  the 
anticipated  return  on  such  financing 
represented  by  the  potential  for  equity 
appreciation. 

l6)  Capital  Impairment  condition.  If 
Licensee's  Capital  Impairment 
Percentage  is  greater  than  its  maximum 
permissible  Capital  Impairment 
Percentage,  licensee  has  •  condition  of 
Capital  Impairment:  Provided,  however. 
That  until  the  close  of  Licensee's  fiscal 
year  next  succeeding  (DATE  THAT  IS 
ONE  YEAR  AFTER  THE  PUBUCATION 
OF  THE  FINAL  RULE),  Ucensee  sbaU 
not  have  a  condition  of  Capital 
Impairment  if  its  Capital  Impairment 
Percentage  is,  for  a  Section  301(c) 
Licensee,  less  than  or  equal  to  50%  or, 
for  a  Section  301(d)  Licensee,  less  than 
or  equal  to  75%. 

Note:  The  s>'mbols  used  below  have  the 
following  meanings:  >  means  "greater  than"; 
i.  means  "greater  than  or  equal  to  ";  <  means 
"less  than";  and  >  meant  "not  greater  than".) 

Maximum  Permissible  Capital  Im- 
PA^flME^4T  Percentages  for  Sec- 
tion 301(c)  Licensees 


Leverage 
percent- 
age 

Percentage  of  pocKoHo  In  eqiily 
investments  (at  cost) 

i67% 
equity 

240% 
equity 

<40% 

equity 

>200 
*200 

*  100 

45 
56 
66 

36 
45 

SO 

30 
35 
40 

Maximum  Permissible  Capital  Im- 
pairment Percentages  for  Sec- 
tion 301(d)  Licensees 


Leverage 
percent- 
age 

Percentage  of  porttoSoln  aquily 
Irivestments  (at  cost) 

2  67% 
equity 

240% 
equity 

<40% 

equity 

>200 
>200 

»100 

50 
60 
70 

40 
50 
55 

36 
40 
45 

(7)  Forbearance  for  Licensees  with 
outstanding  Participating  Securities,  (i) 
At  any  time  during  the  first  forty-eight 
(48)  months  following  its  initial 
issuance  of  Participating  Securities,  any 
Licensee  which  has  Leverage  consisting 
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of  a  minimum  of  two-thirds 
Paitidpating  Securities  and  has  at  least 
two-thirds  of  its  Loans  and  Investments. 
at  cost,  in  Equity  Capital  Investments, 
shall  not  be  considered  to  have  a 
condition  of  Capital  Impairment  unless 
such  Licensee's  Capital  Impairment 
Percentage  equals  or  exceeds  85%. 

(ii)  At  any  time  during  the  first  sixty 
(60)  months  following  its  initial 
issuance  of  Participating  Seciirities.  a 
Licensee  which  has  Leverage  consisting 
of  a  minimum  of  two-thirds 
Participating  Seouities  and  has  at  least 
two-thirds  of  its  Loans  and  Investment, 
at  cost,  in  Start-up  Financings  shall  not 
be  considered  to  have  a  condition  of    ' 
Capital  Impairment  unless  such 
Licensee's  Capital  Impairment 
Percentage  equals  or  exceeds  85%. 
"Start-up  Financing"  shall  mean  an 
Equity  Capital  Investment  in  a  growth- 
oriented  Small  Concern  engaged  in 
activities  including,  but  not  limited  to, 
technology  development  or 
commercialization,  manufacturing,  and/ 
or  exporting,  which  at  the  time  of  the 
investment  has  not  been  in  existence,  in 
any  form,  for  more  than  three  fiscal 
years,  has  not  had  sales  exceeding  $5 
milhon  or  positive  cash  flow  in  any 
fiscal  year,  and  is  not  formed  for  the 
purpose  of  acquiring  any  existing 
business. 

(iii)  At  any  time  during  the  fifth  year 
following  its  initial  issuance  of 
Participating  Securities,  any  Licensee 
which  meets  the  Leverage  and 
investment  ratios  set  forth  in  paragraph 
(h)(7)(i)  of  this  section,  and  does  not 
have  a  Capital  Impairment  Percentage 
which  eouals  or  exceeds  85%,  shall  not 
be  considered  to  have  a  condition  of 
Capital  Impairment  if,  within  thirty  (30) 
days  of  Licensee's  determination  that  it 
has  a  condition  of  Capital  Impairment, 
such  Licensee  either  (A)  increases  its 
Regulatory  Capital  by  a  cash 
contribution  equal  to  15%  of  its 
outstanding  Leverage  and  places  such 
funds  in  an  escrow  account,  or  other 
account  satisfactory  to  SB  A,  for  the 
benefit  of  SBA,  or  (B)  provides  SBA 
with  a  guarantee  satisfactory  to  SBA,  for 
the  benefit  of  SBA.  equal  to  15%  of  its 
outstanding  Leverage. 

(iv)  At  any  time  (Turing  the  sixth  year 
following  its  initial  issuance  of 
Participating  Securities,  any  Licensee 
which  meets  the  Leverage  and 
investment  ratios  set  forth  in  paragraph 
(h)(7)(i)  of  this  section,  and  does  not 
have  8  Capital  Impairment  Percentage 
which  eouals  or  exceeds  85%.  shall  not 
be  considered  to  have  a  condition  of 
Capital  Impairment  if,  within  thirty  (30) 
days  of  Licensee's  determination  that  it 
has  a  condition  of  Capital  Impairment, 
such  Licensee  either  (A)  increases  its 


Regulatory  Capital  by  a  cash 
contribution  equal  to  30%  of  its 
outstanding  Leverage  and  places  such 
funds  in  an  escrow  account,  or  other 
account  satisfactory  to  SBA,  for  the 
benefit  of  SBA.  or  (B)  provides  SBA 
with  a  guarantee  satisfactory  to  SBA,  for 
the  benefit  of  SBA,  equal  to  30%  of  its 
outstanding  Leverage;  Provided, 
however.  Inat  any  escrowed  funds  or 
guarantee  received  pursuant  to 
paragraph  (h)(7)(iii)  of  this  section  shall 
be  credited  toward  the  requirements  of 
this  paragraph  (h)(7)(iv). 

(vj  Any  hinds  placed  in  an  escrow  or 
other  account  pursuant  to  paragraphs 
(h)(7)  (iii)  or  (iv)  shall  not  be  eligible  for 
Leverage  purposes. 

(vi)  Any  fee  and/or  any  claim  to 
repayment  by  the  party  making  the 
capital  contribution  or  by  the  guarantor 
must  be  deferred  and  subordinate  to  all 
outstanding  Leverage  plus  any  unpaid 
Earned  Prioritized  Payments  and  other 
earned  amounts. 

(vii)  Any  funds  in  the  escrow  amount 
and/or  any  guarantee  received  by  SBA 
under  this  paragraph  (h)(7)  shall  be 
utilized  to  pay  or  repay  any  amounts 
due  SBA  in  the  event  of  an  acceleration 
or  mandatory  redemption  under 
§  107.261,  or  shall  be  released  and 
returned  to  Licensee  at  such  time  as  the 
sum  of  Licensee's  Adjusted  Unrealized 
Gain  (Loss)  on  Securities  Held  and 
Undistributed  Realized  Earnings  is 
determined  by  SBA  to  be  zero  or  greater. 

(8)  Quarterly  requirement  and 
procedure.  Each  Licensee  is  responsible 
for  determining  whether  it  has  a 
condition  of  Capital  Impairment  on  a 
quarterly  basis;  Provided,  however,  That 
SBA  is  not  precluded  from  making  its 
own  determination: 

(i)  Collection'  or  compromise  of  SBA 
claims.  SBA  may,  u{K)n  such  conditions 
and  for  such  consideration  as  it  deems 
reasonable,  collect  or  compromise  all 
claims  relating  to  Preferred  or 
Participating  Securities  or  obligations 
held  or  guaranteed  by  SBA,  and  all  legal 
or  equitable  rights  accruing  to  it. 

(ii)  Reserved. 


1107.200    Leverage  for  301  (c)Lleena 

(a)  General.  SBA  may  provide 
Leverage  to  any  Section  301(c)  Licensee 
through  the  purchase  of  guaranty  of 
Debentures  and/or  Participating 
Securities. 

(b)  Leverage  formula.  After  March  31, 
1993,  the  amount  of  Leverage  a  Section 
301(c)  Licensee  may  have  outstanding  at 
any  time  shall  not  exceed  the  following 
amounts: 

(1)  If  Leverageable  Capital  is  not  more 
than  $15,000,000,  Leverage  shall  not 
exceed  300  percent  of  Leverageable 
Capital; 


(2)  If  Leverageable  Capital  is  more 
than  $15,000,000  but  not  more  than 
$30,000,000,  Leverage  shall  not  exceed 
$45,000,000  plus  200  percent  of  the 
amount  of  Leverageable  Capital  over 
$15,000,000: 

(3)  If  Leverageable  Capital  is  more 
than  $30,000,000,  Leverage  shall  not 
exceed  $75,000,000  plus  100  percent  of 
the  amount  of  Leverageable  Capital  over 
$30,000,000,  but  not  to  exceed  an 
additional  $15,000,000. 

(c)  Maximum  limits  and  exceptions. 
Notwithstanding  paragraph  (b)  of  this 
section,  in  no  event  shall  the  aggregate 
amount  of  outstanding  Leverage  of  any 
Licensee  or  group  of  two  or  more 
Licensees  (including  both  section  301(c) 
and  section  301(d)  Licensees)  under 
Common  Control  exceed  $90,000,000 
unless  SBA  determines,  on  a  case-by- 
case  basis,  to  permit  a  higher  aggregate 
amount  for  companies  under  Common 
Control  and  SBA  imposes  such 
additional  terms  and  conditions  as  it 
determines  appropriate  to  minimize  the 
risk  of  less  to  SBA  in  the  event  of 
default. 

(d)  Grandfather  clause.  Nothing 
herein  shall  require  any  section  301(c) 
Licensee  that  on  March  31, 1993,  has 
outstanding  Debentures  in  excess  of  300 
percent  of  Leverageable  Capital  to 
prepay  such  excess,  and  Provided 
further,  That  any  such  Licensee  may 
apply  for  an  additional  £)ebenture 
guarantee  or  Participating  Security 
guarantee  with  the  proceeds  to  be  used 
solely  to  pay  the  amount  due  on  such 
maturing  Debenture.  The  maturity  of 
such  new  Debenture  or  Participating 
Security  shall  not  be  later  than 
September  30,  2002. 

fe)  Limits  on  Participating  Securities. 
The  aggregate  amount  of  Participating 
Securities  outstanding  from  a  Licensee 
shall  not  exceed  200  percent  of 
Leverageable  Capital. 

1107.230    Leverage  for  301(d)  Uceneeee. 

(a)  General.  SBA  may  provide 
Leverage  to  any  section  301(d)  Licensee 
through  the  purchase  or  guaranty  of 
Debentures  and/or  Participating 
Securities,  and/or  through  the  purchase 
of  Preferred  Securities. 

(b)  Articles  requirements  for  Preferred 
Securities  Leverage.  In  addition  to  the 
requirements  specified  in  §  107.101,  no 
Preferred  Securities  will  be  acquired  by 
SBA  from  any  section  301(d)  Licensee 
unless  the  following  provisions  are 
contained  in  such  licensee's  Articles  or 
partnership  agreement: 

(1)  Corporate  Section  301(d) 
Licensees — (1)  Payment  of  dividends  to 
SBA.  Preferred  stock  issued  by  a 
corporate  section  301(d)  Licensee  to  - 
SBA  after  November  21, 1989,  shall 
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provide  for  the  preferred  payment  of 
cumulative  dividends  at  a  rate  of  four 
percent  per  annum  on  the  par  value  of 
such  stock,  accruing  on  a  daily  basis 
from  the  date  of  issuance  to  the  date  of 
payment,  both  inclusive.  Such 
dividends  shall  be  declared  and  payable 
from  Retained  Earnings  Available  for 
Distribution  before  any  amount  shall  be 
set  aside  for  or  paid  to  any  other  class 
of  stocL  In  the  event  SBA  has  received 
less  than  four  percent  in  any  fiscal  year, 
the  deficiency  shall  be  payable  on  a 
preferred  basis  from  subsequent 
Retained  Earnings  Available  for 
Distribution  without  interest  thereon. 
Before  any  declaration  of  dividends  or 
any  Distribution  (other  than  to  SBA).  all 
dividends  accumulated  and  unpaid  on 
Preferred  Seciuities  issued  to  SBA  shall 
be  paid.  The  dividend  rate  on  nonvoting 
Prefiarred  Seciuities  purchased  by  SBA 
prior  to  November  21, 1989.  shall 
remain  three  percent  of  their  par  value 
and  otherwise  be  subject  to  the 
provisions  of  this  paragraph. 

(ii)  Mandatory  ndemption  of 
Preferred  Securities.  Preferred  Securities 
purchased  by  SBA  on  or  after  November 
21. 1989,  shall  be  redeemed  by  the 
issuer  not  later  than  fifteen  years  from 
the  date  of  issuance,  at  a  price  not  less 
than  the  par  value,  plus  any  unpaid 
dividends  accrued  to  the  redemption 
date.  SBA  may.  in  its  discretion, 
guarantee  Debentures  offered  for  sale  by 
such  Licensee  at  the  Debenture  sale 
immediately  preceding  such  fifteenth 
aimiversary  date,  pursuant  to  section 
321  of  the  Act,  in  such  amounts  as  will 
permit  the  simultaneous  redemption  of 
such  Preferred  Securities,  including  all 
or  part  of  accrued  and  unpaid 
dividends,  for  immediate  payment  to 
SBA.  SBA  shall  not  pay  any  part  of  the 
interest  on  such  Debentures  except 
pursuant  to  its  guarantee  in  the  event  of 
default  in  payment  by  the  issuer.  See 
also  §  107.230(0. 

(2)  Unicorporated  301(d)  Licensees — 
(i)  Payment  of  Distributions  to  SBA. 
Preferred  Umited  partnership  interests 
issued  to  SBA  by  a  Umited  partnership 
Section  301(d)  Licensee  shall  provide 
for  Distributions  to  SBA  on  a  preferred 
and  cumulative  basis  at  an  annual  rate 
of  four  percent  on  the  entire  amount  of 
SBA's  capital  contribution  (with  no 
adjustments  other  than  those  reflecting 
prior  returns  of  capital),  accruing  on  a 
daily  basis  from  the  date  of  issuance  to 
the  date  of  Distribution,  both  inclusive. 
SBA  shall  be  paid  bom  Retained 
Earnings  Available  for  Distribution.  In 
the  event  SBA  has  received  less  than 
four  percent  in  any  fiscal  year,  the 
deficiency  thaH  be  payable  on  a 
preferred  basis  bom  subsequent 
Retained  Earnings  Available  for 


Distribution  without  interest  thereon. 
Before  any  allocation  or  Distribution 
(other  than  to  SBA),  all  accumulated 
and  luipaid  Distributions  on  preferred 
limited  partnership  interests  issued  to 
SBA  shall  be  paid. 

(ii)  Mandatory  redemption  of 
preferred  limited  partnership  interest. 
Preferred  limited  partnership  interests 
shall  be  redeemed  by  the  issuer  not  later 
than  fifteen  years  from  the  date  of 
issuance,  at  a  price  not  less  than  the 
amount  of  SBA's  contributed  capital, 
with  no  adjustments  other  than  those 
reflecting  prior  returns  of  capital,  plus 
any  accumulated  and  unpaid 
Distribution  to  and  including  the 
redemption  date.  SBA  may.  in  its 
discretion,  guarantee  Debentures  offered 
for  sale  by  such  Licensee  at  the 
Debentiu«  sale  immediately  preceding 
such  fifteenth  anniversary  date, 
pursuant  to  section  321  of  the  Act.  in 
such  amounts  as  will  permit  the 
simultaneous  redemption  of  such 
preferred  limited  partnership  interests, 
including  all  or  any  part  of  accumulated 
and  unpaid  Distributions,  for  immediate 
payment  to  SBA.  SBA  shall  not  pay  any 
part  of  the  interest  on  such  Debentures 
except  pursuant  to  its  guarantee  in  the 
event  of  default  in  payment  by  the 
issuer.  See  also  §  107.230(0- 

(c)  Maximum  Leverage— General.  All 
Leverage  issued  by  Section  301(d) 
Licensees  shall  be  aggregated  for 
purposes  of  determining  Leverage 
eligibility.  Subject  to  the  limitations  on 
Leverage  issued  by  Licensees  under 
common  Control  set  forth  in 
§  107.220(c),  the  total  amount  of 
Leverage  permissible  to  a  section  301(d) 
Licensee  shall  be  determined  as  follows: 

(1)  Maximum  subsidized  Leverage.  A 
section  301(d)  Licensee  or  group  of  such 
Licensees  under  Common  Control  shall 
be  eligible  for  maximum  subsidized 
Leverage  of  400  percent  of  Leverageable 
Capital  or  $35,000,000,  whichever  is 
less,  subject  to  the  exceptions  and 
limitations  set  forth  in  paragraphs  (c)(3) 
through  (6)  of  this  section.  For  purposes 
of  this  paragraph,  "subsidized 
Leverage"  means  Preferred  Securities 
and  Debentures  issued  with  a  rate 
reduction  or  subsidy. 

(2)  Leverage  above  $35,000,000.  A 
section  301(d)  Licensee  is  eligible  for 
Leverage  in  excess  of  $35,000,000,  in 
the  amounft  and  subject  to  the 
conditions  set  forth  in  S  107.220  (b)  and 
(c);  Provided,  however,  That  the 
aggregate  amount  c .'  subsidized 
Leverage  issued  by  such  Licensee  or 
group  of  such  Licensees  under  Common 
Control  shall  not  exceed  $35.(X)0,000. 

(3)  Conditions  for  Leverage  exceeding 
300  percent,  (i)  To  qualify  for  Leverage 
exccNBding  300  percent  of  Leverageable 


Capital,  at  least  thirty  percent  (30%)  of 
a  section  301(d)  Licensee's  Total  Funds 
Available  for  Investment  must  be 
invested  in  (or  committed  to)  Venture 
Capital  Financings.  Licensee  must 
maintain  thirty  percent  (30%)  of  its 
Total  Funds  Available  for  Investment  in 
such  investments,  at  the  cost  basis, 
subsequent  to  issuing  Leverage  in  excess 
of  300  percent  of  Leverageable  Capital. 
See  also  §  107.261(d)(5). 

(ii)  As  used  herein,  "Total  Funds 
Available  for  Investment"  means  ninety 
percent  of  the  sum  of  total  current  assets 
plus  Loans  and  Investments  on  a  cost 
basis  and  net  of  current  maturities. 

(iii)  As  used  herein.  "Venture  Capital 
Financing"  means  an  investment  in  a 
Disadvantaged  Concern  represented  by 
(A)  Equity  Securities  as  defined  in 
§  107.3  with  no  repurchase  requirement 
for  at  least  five  years,  except  as  may  be 
specifically  approved  by  SBA  under 
§  107.801  for  purposes  of  relinquishing 
Control  over  a  Small  Concern;  (B)  any 
right  to  purchase  Equity  Securities  in 
conjunction  with  the  purchase  of  Equity 
or  Debt  Securities  which,  after 
consideration  of  all  of  the  terms, 
conditions  and  documentation  of  such 
financing,  are  determined  by  Licensee's 
Board  of  Directors  or  General  Parlner(s) 
to  have  in  excess  of  50%  of  the 
anticipated  return  on  such  financing 
represented  by  the  potential  for  equity 
appreciation;  or  (C)  Debt  Securities  or 
Loans  which  are  subordinated  by  their 
terms  to  all  borrowings  of  the  issuer, 
except  borrowings  fit>m  officers, 
directors,  and  owners  of  the  Small 
Concern,  or  Close  Relatives  thereof,  and 
have  no  part  amortized  during  the  first 
three  years.  A  Financing  which 
originally  qualified  as  a  Venture  Capital 
Financing  but  is  currently  carried  as 
"assets  acquired  in  liquidation  of 
portfolio  securities"  or  "operating 
concerns  acquired"  shall  continue  to 
qualify  as  a  Venture  Capital  Financing, 
at  original  cost. 

(4)  Second  Tier  Preferred  Securities 
Leverage.  SBA  is  authorized  to  purchase 
Preferred  Securities  from  a  section 
301(d)  Licensee  in  amounts  in  excess  of 
100  percent  of  Leverageable  Capital,  but 
not  in  excess  of  200  percent  of 
Leverageable  Capital.  Provided: 

(i)  Such  company's  license  was  issued 
on  or  before  October  13, 1971;  or 

(ii)  Such  company's  license  was 
issued  after  October  13, 1971,  and 
Licensee  has  Leverageable  Capital  of 
$500,000  or  more;  and 

(iii)  In  either  case,  such  section  301(d) 
Licensee  has  QuaUfied  Investments  (or 
commitments  to  make  such 
investments),  at  cost,  equal  to  the 
amount  of  Preferred  Securities  in  excess 
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of  100%  of  Leverageable  Capital — see 
also  S  107.261(d)(5). 

(iv)  As  used  herein.  "Qualified 
Investments"  means,  subject  to 
§§107.320  and  107.801,  an  investment 
in  a  Disadvantaged  Concern  represented 
by  stock  of  anv  class  (including 
prefiarred  stock)  or  limited  partnership 
interests,  or  shares  of  any  eligible 
syndicate,  business  trust,  joint  stock 
company  or  association,  mutual 
corporation,  cooperative  or  other  joint 
venture  for  profit;  or  unsecured  debt 
instnmients  which  are  subordinated  by 
their  terms  to  all  other  borrowings  (as 
distinguished  bom  all  other  debts  and 
obligations)  of  the  issuer  and  which, 
after  consideration  of  all  of  the  terms, 
conditions  and  documentation  of  such 
instruments,  are  determined  by 
Licensee's  Board  of  Directors  or  General 
Partnerfs)  to  have  in  excess  of  50%  of 
the  anticipated  return  on  such  financing 
represented  by  the  potential  for  equity 
appreciation.  "Qualified  Investments" 
shall  not  include  a  debt  seoired  by  any 
agreement  with  a  third  party,  whether  or 
not  a  security  interest  has  been  created 
in  any  asset  of  such  third  party,  with  or 
without  recourse  against  such  third 
party. 

(5)  Non-Cumulative.  If  a  Financing 
qualifies  as  both  a  Venture  Capital 
Financing  and  a  Qualified  Investment, 
such  Financing  may  be  construed  as 
both  a  Ventiue  Capital  Financing  and  a 
Qualified  Investment. 

(6)  Participating  Securities  Leverage. 
The  aggregate  of  a  section  301(d] 
Licensee's  Participating  Securities  and 
Preferred  Securities  shall  not  exceed 
200%  of  Leverageable  Capital.  The 
Prioritized  Payments  and  the  Profit 
Participation  on  Participating  Securities 
issued  by  Section  301(d)  Licensees  shall 
not  carry  a  subsidy  or  rate  reduction. 

(d)  Debentures  issued  by  301(d) 
Licensees.  Subject  to  the  limitations  of 
paragraph  (c)  of  this  section,  section 
301(d)  Licensees  may  issue  three  types 
of  Debentures: 

(1)  Debentures  guaranteed  by  SB  A 
pursuant  to  section  303(c)  of  the  Act. 
During  the  first  five  years  of  the  term  of 
such  Debentures,  the  rate  of  interest 
payable  by  the  issuer  is  three  hundred 
basis  points  below  the  interest  rate 
stated  on  the  face  of  the  Debenture. 

(2)  Debentures  guaranteed  by  SBA 
pursuant  to  section  303(b)  of  the  Act. 
Such  Debentures  are  not  entitled  to  a 
reduced  interest  rate. 

(3)  Debentures  purchased  by  SBA 
pursuant  to  section  303(c)  of  the  Act. 
Such  Debentures  shall  be  entitled  to  a 
reduced  interest  rate  determined 
according  to  section  317  of  the  Act. 
Such  Debentures  purchased  by  SBA 
shall  specify  both  the  subsidized 


interest  rate  and  the  non-subsidized 
interest  rate  (as  prescribed  by  sections 
317  and  303(b)  of  the  Act),  together  with 
the  dates  between  which  each  applies. 

(e)  Exchange  of  outstanding 
Debentures  for  Preferred  or  Participating 
Securities.  (1)  Subject  to  the  conditions 
applicable  to  the  issuance  of  Preferred 
or  Participating  Securities,  a  section 
301(d)  Licensee  may,  in  SBA's 
discretion,  retire  Debentures  against  the 
issuance  of  such  securities.  A  section 
301(d)  Licensee  proposing  to  exchange 
its  outstanding  Debentures  shall  be 
required  to  pay  all  unpaid  accrued 
interest  plus  any  applicable  prepayment 
penalties,  fees,  and  other  charges  as  a 
condition  of  such  exchange. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (e)(1)  of  this  section. 
Debentures  purchased  or  guaranteed  bv 
SBA  on  the  oasis  of  funds  not  included 
in  Leverageable  Capital  may  not  be 
retired  against  issuance  of  Preferred  or 
Participating  Securities.  Such 
Debentures,  to  the  extent  purchased  or 
guaranteed  by  SBA  on  the  basis  of 
ineligible  funds,  shall  be  paid  at 
maturity,  unless  such  maturity  is 
extendeid  by  SBA,  at  its  discretion,  to  a 
maximum  of  15  years  from  the  date  of 
issuance  if  such  extension  is  necessary 
to  achieve  an  orderly  liquidation  of  the 
indebtedness. 

(f)  Preferred  Securities — voluntary 
redemption  rights.  A  section  301(d) 
Licensee  may  redeem  in  whole  or  in 
part  Preferred  Securities  purchased  by 
SBA,  on  any  dividend  payment  date  or 
distribution  of  capital  date  (after  giving 
SBA  at  least  thirty  days  written  notice) 
by  paying  SBA  the  Original  Issue  Price 
of  such  securities,  but  not  less  than 
$50,000  in  any  one  transaction,  plus  any 
dividends  or  distributions  accumulated 
and  impaid  to  the  date  of  redemption. 
SBA  is  authorized  to  sell  Prefened 
Securities  purchased  on  or  before 
November  20, 1989  to  the  issuer  at  a 
price  less  than  the  sum  of  the  Original 
Issue  Price  and  such  unpaid  dividends 
or  distributions.  SBA  shall  determine 
the  sale  price  of  such  Preferred 
Securities  in  its  sole  discretion  after 
considering  factors  including,  but  not 
limited  to,  the  market  value  of  such 
securities,  the  value  of  benefits 
previously  provided  and  anticipated  to 
accrue  to  the  issuer,  the  amount  of 
dividends  previously  paid,  acdrued,  and 
anticipated,  and  SBA's  estimate  of  any 
anticipated  redemption.  In  such  event, 
SBA  may  guarantee  Debentures  issued 
by  the  Licensee  in  order  to  accomplish 
the  repurchase  of  such  Preferred 
Securities:  Provided,  however,  That  SBA 
shall  not  pay  any  part  of  the  interest  on 
such  Debentures  except  pursuant  to  its 

'  guarantee  in  the  event  of  default  by  the 


Ucensee.  See  also  §§  107.230(b)(l)(ii) 
and  107.230(b)(2)(ii). 

1107.240    PwtieipMing  SecurMM. 

The  provisions  of  §§  107.241  through 
107.247  shall  apply  to  Participating 
Securities  and  all  Licensees  issuing 
such  securities. 


1107.241 


Participating  8«curtti«»— 


(a)  Minimum  private  capital.  Subject 
to  §  107.101(d),  a  Licensee  with 
Regulatory  Capital  of  $10  million  or 
more  shall  be  eligible  to  issue 
Participating  Securities.  A  Licensee 
with  Regulatory  Capital  of  less  than  $10 
million  shall  be  eligible  to  issue 
Participating  Securities  if  it 
demonstrates  to  SBA's  satisfaction  that 
it  can  be  financially  viable  over  the  long 
term  with  such  lesser  amount;  Provided, 
however.  That  no  application  shall  be 
considerisd  if  the  Licensee's  Regulatory 
Capital  is  less  than  $5  million. 

(0)  Investment  requirements.  Any 
Licensee  issuing  Participating  Securities 
shall  invest  an  amount  equal  to  the 
Original  Issue  Price  of  such  securities 
solely  in  Equity  Capital  Investments  and 
after  the  initial  investment  of  such 
funds,  as  of  the  end  of  each  fiscal  year, 
unless  SBA  permits  otherwise,  shall 
maintain  Equity  Capital  Investments 
with  a  cost  basis  of  not  less  than  the 
outstanding  balance  of  Participating 
Securities. 

(c)  Management  and  ownership 
diversity.  Unless  otherwise  approved  by 
SBA,  a  Licensee  applying  for 
Participating  Securities  shall  have,  and 
as  long  as  any  Earmarked  Assets  remain 
in  its  portfolio,  shall  maintain  diversity 
between  management  and  ownership 
which  may  only  be  established  by 
satisfying  both  of  the  following 
conditions: 

(1)  The  Licensee  shall  meet  at  least 
one  of  the  following  three  conditions: 

(i)  The  Licensee  or  its  ultimate  parent 
shall  have  three  or  more  shareholders  or 
limited  partners  who  in  the  aggregate 
have  not  less  than  a  30%  interest  in 
such  Licensee's  Regulatory  Capital  and 
(except  for  such  status  as  a  shareholder 
or  limited  partner)  are  not  Associates  of, 
or  Affiliates  of  any  Associate  of,  such 
Licensee; 

(ii)  The  Licensee  or  its  ultimate  parent 
shall  have  one  or  more  Institutional 
Investors  that  are:  (A)  Regulated  by  state 
or  Federal  authorities  satisfactory  to 
SBA,  (B)  public  or  private  employee 
pension  funds,  (C)  trusts,  foundations.  * 
or  endowments  exempt  from  Federal 
income  taxation,  or  (D)  other 
Institutional  Investors  satisfactory  to 
SBA,  who  directly  or  indirectly  have  in 
the  aggregate  not  less  than  a  30% 
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interest  in  such  Licensee's  Regulatory 
Capital  and  (except  for  such  status  as  a 
shareholder  or  limited  partner)  are  not 
Associates  of,  or  AffiUates  of  any 
Associate  of,  such  Licensee:  or 

(iii)  The  conunon  stock  or  limited 
partnership  interests  of  Licensee  or  at 
least  one  class  of  voting  common  stock 
or  the  limited  partnership  interests  of 
the  ultimate  parent  (if  any)  of  Licensee 
is  publicly  traded. 

liv)  As  used  herein,  ultimate  parent 
shall  mean  an  entity  that  directly  or 
indirectly  has  an  interest  of  more  than 
50  percent  of  the  Regulatory  Capital  of 
a  Licensee. 

(2)  Shareholders  or  limited  partners  of 
a  Licensee  may  not  delegate  their  voting 
rights  to  any  other  person  or  entity 
without  prior  SBA  approval:  Provided. 
however.  That  pubUcly  traded  Licensees 
are  exempt  from  this  provision;  and 
Provided  further.  That  this  restriction 
shall  not  apply  to  proxies  given  to  vote 
at  single  specified  meetings,  or  to 
delegation  of  such  rights  to  investment 
advisors  that  are  not  Affiliates  of  the 
Licensee  except  for  their  shareholder  or 
partner  status. 

(d)  Management  Expense  ceiling. 
Every  Licensee  that  has  Participating 
Securities  outstanding  or  has  Earmarked 
Assets  in  its  portfolio  shall  be  subject  to 
an  annual  ceiling  on  Management 
Expenses  which  shall  equal  (1)  an 
amoimt  determined  by  multiplying 
Licensee's  Combined  Capital  times  2.5 
percent;  Provided,  however.  That  if 
Licensee's  Combined  Capital  is  less  than 
$20,000,000,  Licensee  shall  add 
$125,000  to  that  amoimt,  or  (2)  such 
other  amoimt  approved  or  determined 
by  SBA. 

(e)  Temporary  Debt.  The  only  debt 
other  than  Leverage  that  any  Licensee 
writh  outstanding  Participating 
Seoirities  may  incur  shall  be  Temporary 
Debt.  Licensee  must  obtain  the  prior 
written  approval  of  SBA  before 
incurring  any  Temporary  Debt.  As  used 
in  this  paragraph,  the  term  Temporary 
Debt  means  qualified  short-term 
borrowings  of  a  Licensee  from  a 
regulated  financial  institution  or 
regulated  credit  company  for  the 
purposes  of  providing  hinds  for  a 
particular  Financing  of  a  Small  Concern, 
or  fimds  to  maintain  a  Licensee's 
Cjperating  liquidity;  Provided,  however, 
"Uxai  SBA  may,  on  a  case-by-case  basis, 
permit  borrowings  bom  non-regulated 
lenders  including  shareholders  or 
partners.  To  qiialify  as  Temporary  Debt: 
(1)  Borrowings  may  not  exceed  50 
percent  of  Licensee's  Leverageable 
Capital,  and  (2)  Licensee  sh^I  have  no 
Temporary  Debt  for  at  least  30 
consecutive  days  during  the  Licensee's 
fiscal  year.  A  Licensee  with 


indebtedness  which  does  not  meet  the 
requirements  of  Temporary  Debt  shall 
eliminate  such  third  party  debt  to 
quahfy  for  Participating  Securities. 

(f)  Liquidity  requirements.  A  Licensee 
with  outstanding  Participating 
Seciuities  shall  maintain  adequate 
liquidity  so  as  to  avoid  a  concution  of 
Liquidity  bnpairment  (as  defined  in 
para^ph  (f)(1)  of  this  section).  Such  a 
condition  shall  affect  the  Licensee's 
good  standing  pursuant  to  §  107.262(c). 

(1)  Definition  of  Liquidity  Impairment. 
A  condition  of  Liquidity  Impairment 
shall  exist  when  a  Licensee's  Liquidity 
Ratio  as  determined  in  paragraph  (f)(2) 
of  this  section  is  less  than  1.20.  Each 
Licensee  is  responsible  for  determining 
whether  it  has  a  condition  of  Liquidity 
Impairment  as  of  the  close  of  its  fiscal 
year,  at  the  time  of  application  for 
Leverage,  or  at  such  time  as  Licensee 
contemplates  making  any  Distribution; 
Provided,  however.  That  SBA  is  not 
precluded  from  making  its  own 
determination. 

(2)  Computation  of  Liquidity  Ratio. 
Licensee's  Liquidity  Ratio  shall  be  equal 
to  its  Total  Current  Funds  Available 
divided  by  its  Total  Current  Funds 
Required,  as  determined  in  the 
following  table: 

Calculation  of  SBIC  Uquidity 
Ratio 


Calculation  of  SBIC  Liquioity 
Ratio— Continued 


Financial  ac- 
count 

Amt 
from 
468 

wt 

Wtd. 
aiTXMnt 

Cash  and  In- 

1.00 

1.00 

1.00 
.50 
.66 

1.00 

vested  Idle 
Funds. 
Cofnmitfnents 

From  Inves- 
tors. 
Other  Current 

Assets. 
Current  Portion 

of  Maturities. 

Publicly  Traded 
&  Marketable 
Securities. 

Anticipated  Op- 
erating Re^ 
nue  for  next 
12montt)S. 

Total  Current 

(•) 

A 

Funds  Avail- 
able. 
Current  Liabil- 
ities. 

1.00 

.75 

1.00 

OutsteKlng. 
Antic^Mted  Op- 
erating Ex- 
penses for 
next  12 
months. 

•••••••••••• 

n 

Financial  ac- 
count 

Ami 
from 
466 

WL 

Wtd. 
amount 

Anticipated  In- 
terest Ex- 
pense for 
next  12 
montfis. 

Contingent  U- 

n 

1.00 
.25 

abiWies 
(Guaianteee). 
Totiri  Current 

B 

Funds  F^ 
quired. 
LIquidMy  Ratio: 
(A«) 

*  As  determined  by  Licensee's  management 
pursuant  to  a  plan  of  operations. 

(g)  Redemption.  The  redemption  date 
of  Participating  Securities  shall  be  the 
same  as  the  maturity  date  of  the  Trust 
Certificates  for  the  Trust  containing 
such  securities,  and  in  no  event  shall 
such  date  be  later  than  15  years  after  the 
issue  date.  Participating  Securities  shall 
be  redeemed  at  the  Redemption  Price 
plus  any  unpaid  Earned  Prioritized 
Payments  and  any  additional  earned 
amounts  due  pursuant  to  $  107.243  (c) 
and  (d). 

(h)  Priority  in  liquidation.  In  the  event 
of  liquidation  of  a  Licensee,  the 
Redemption  Price  of  Participating 
Securities  plus  any  Prioritized  Payments 
and  any  additional  amounts  due 
pursuant  to  §  107.243  (c)  and  (d),  and 
any  Profit  Participation  allocated 
pursuant  to  §  107.244(e),  shall  be  senior 
in  priority  for  all  purposes  to  all  other 
equity  interests  in  the  issuing  Licensee, 
whenever  created. 

}  1 07.242    Computation  of  Earmariwd 
Profit*  (Losses). 

(a)  Frequency  of  calculation.  As 
detailed  in  this  subsection,  a  Licensee 
that  has  Participating  Securities 
outstanding  or  has  Earmarked  Assets  in 
its  portfolio  shall  compute  Earmarked 
Profits  (Losses)  no  less  frequently  than 
annually  at  the  end  of  its  fiscal  year  and 
at  such  other  times  as  Licensee  elects  to 
make  a  Distribution. 

(b)  Earmarked  Assets.  "Earmarked 
Assets"  means  Loans  and  Investments 
that  exist  at  the  time  Participating 
Securities  are  issued  or  that  are  acquired 
by  Licensee  while  Participating 
Securities  are  outstanding  and  non-cash 
assets  received  in  exchange  for  any  such 
assets.  Notwithstanding  Licensee's 
redemption  of  all  or  part  of  its 
Participating  Securities,  Licensee's 
Earmarked  Assets  shall  retain  such 
status  until  their  disposition. 
Investments  made  subsequent  to  the 
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compkte  rapaynwnt  or  vedBinptioii  of 
all  Participotins  SacuritiM  are  not 

Licansae  issues  addttional  Participating 
Sacuritias.  «t  which  time  all  Licensee's 
Loans  and  InveaUnents  again  become 
Earmarked  Assets.  For  special  rules 
providing  exclusions  applicable  to 
compaaies  licensed  prior  to  March  31. 
1993.  see  §107.247. 

(c)  Earmarked  Asset  Ratio.  Licensee 
shall  first  compute  an  Earmarked  Asset 
Ratio  for  the  fiscal  year  or  portion 
thereof,  as  appropriate.  Earmarked  Asset 
Ration  means,  at  the  cost  basis,  the  ratio 
of  (1)  Earmarked  Assets  plus  the 
proceeds  of  Participating  Securities  not 
yet  invested  to  (2)  Licensee's  total  Loans 
and  Investments  plus  the  proceeds  of 
Participating  Securities  not  yet  invested, 
stated  as  a  percentage.  The  Earmarked 
Asset  Ratio  shall  be  computed  on  the 
respective  weighted  average  amounts  of 
Eamiarked  Assets,  total  Loans  and 
Investments,  and  uninvested  proceeds 
of  Participating  Securities  outstanding 
during  such  fiscal  year  or  portion 
th««of. 

(d)  Determining  Earmarked  Net 
Investment  Income — (1)  Determining 
Earmarked  Investment  Income,  (i) 
Licensee  shall  allocate  to  Earmarked 
Investment  Income  all  income  which  is 
directly  attributable  to  such  Earmarked 
Assets. 

(ii)  Licensee  shall  multiply  interest  on 
idle  funds  and  other  income  not 
attributable  to  specific  assets  by  the 
Earmarked  Asset  Ratia 

(iii)  The  aggregate  of  paragraphs  (dKD 
(i]  and  (ii)  shall  be  Earmarkeid 
Investment  Income. 

(2)  Determining  Earmarked 
Investment  Expenses — (i)  Management 
Expenses.  Management  Expenses  shall 
be  the  Licensee's  actual  Management 
Expenses  but  not  to  exceed  :^e  lesser  of 
(A)  such  expenses  permitted  in 
§  107.241(d}  times  its  Earmarked  Asset 
Ratio,  or  (B)  the  result  of  multiplying 
Licensee's  Combined  Capital  times  its 
Earmarked  Asset  Ration  times<2.5 
percent,  and  adding  $125,000  times  the 
Earmarked  Asset  Ratio  to  the  product  if 
Licensee's  Combined  Capital  is  less  than 
$20,000,000. 

(ii)  Noa-Management  Expenses. 
Licensee  shall  allocate  to  Eiarmarked 
Assets  those  non-Management  Expenses 
which  are  directly  attributable  to  such 
assets.  Licensee  shall  add  to  this  amount 
the  product  obtained  by  multiplying  the 
Earmarked  Asset  Ratio  by  those  non- 
Managemaot  Expenses  not  attributable 
to  speciHc  useis.  Interest  on  Debentures 
shall  be  considered  a  non-Management 
Expense. 

fiii)  Earmarked  Investment  Expenses. 
The  aggregate  of  paragraphs  (d)(2)  (i) 


and  (ii)  liiaU  be  Earmarkad  invBMinant 
Expeasas. 

(3)  Eannarkxd  Net  Inveatmeiri 
Income.  EanBarkod  Jovestnant  Iiuxme 

in  paragraph  (d)(1)  shall  be  reduced  by 
Earmarked  InvestBient  Expenses  in 
paragraph  (d)(2)  to  detannine 
Earmarked  Net  Investment  Income. 

(e)  Determining  Earmarked  Bealized 
Gain  {Loss)  on  Securities.  Licensee  shall 
compute  its  Earmarked  Realized  Cain 
(Loss)  on  Securities  by  subtracting  the 
basis  of  such  assets  from  their  net  sales 
price,  in  accordance  with  the  following: 

(1)  The  cost  of  an  easet  iball  be  the 
basis  used  for  compiling  Baalized  Gain 
(Loss),  imless  another  basis  is  pennitted 
bySBA. 

(2)  If  an  exchange  of  assets  occurs,  the 
basis  of  the  aoqnired  asset(s)  shall  be  the 
cost  of  the  original  asset  being 
exchanged. 

(3)  The  basis  of  Earmarked  Assets 
shall  only  be  increased  by  additional 
financings  to  the  Small  Conoem.  or  by 
Licensee's  share  of  the  income  of  an 
unincorporated  Small  Conoem  in  which 
Licensee's  basis  is  appropriately 
determined  using  the  equity  method  of 
accounting.  The  basis  of  Eairoarked 
Assets  shall  not  be  increased  by 
capitalization  of  interest. 

(4)  Unrealized  Appreciation  or 
(Unrealized  Depreciation)  on  Earmarked 
Assets  that  are  being  distributed  as  an 
In-Kind  Distribution  shall  be  recognized 
as  Realized  Gain  (Loss)  on  Securities. 
(See  S  107.245(eH3).) 

(f)  Determining  Earmarked  Profits 
(Losses).  The  aggregate  of  EarmaAed 
Net  Investment  Income  and  Earmarked 
Realized  Cain  (Loss  of  Securities 
(paragraphs  (d)  and  (e)  of  this  section 
shall  be  Earmarked  Profits  (Losses)  for 
the  relevant  period. 

S  107.243    Computation,  Allocation,  and 
Otatrlbutidii  of  PrlorMzad  Paymonta. 

(a)  General.  Prioritized  Payments 
shall  be  classified  as  either 
Accumulated  Prioritized  Payments  or 
Earned  Prioritized  Payments  in 
accordance  with  this  section.  Earned 
Prioritized  Payments  (and  additional 
"earned"  amounts  determined  under 
this  section)  shall  be  allocated  from 
Distributable  Earmarked  Profits  and 
distributed  from  the  Prioritized  Payment 
Distribution  Account.  Such 
Distributions  shall  occur  before  any 
other  Distribution  and  accordingly  shall 
not  be  included  in  Distributions  to  SBA 
as  set  forth  in  §  107.245. 

(b)  Accounts.  Licensee  shall  establish 
the  following  two  accounts  in  its  books 
and  records: 

(1)  Prioritized  Payment  Accumulation 
Account.  The  Prioritized  Payment 
Accumulation  Account  shall  be  a 


mamowmdum  aoootmt  to  whidi 
LiomtM  shall  add  all  Prioritized 
Paymants  on  its  Participating  Securities 
and  any  additionai  amouBts  (herein 
"Adjustmonta")  foquiiud  under 
paragraphs  (d)(1)  Mid  (dM2)  of  this 
section.  Ltcaioee  shall  deduct  from  the 
Prioritiaad  Payment  Accumulatioo 
Account  all  Eamad  Prioritized 
Payments  and  those  Adjustments  which 
are  considered  "earned"  according  to 
the  same  criteria  applied  to  Prioritized 
Payments  in  paragraph  (c)  of  this 
section.  The  balance  in  this  account 
shall  represent  Licensee's  Accumulated 
Prioritized  Payments  and  unearned 
Adiustmants. 

(2)  Prioritixed  Payment  Distribution 
Account  The  Priorttized  Payment 
Distribution  Account  shall  be  a  liability 
account  to  which  Licensee  shall  add  all 
Earned  Prioritized  Payments  and  earned 
Adjustmoits  and  from  which  Licensee 
shall  deduct  all  Distributions  of  Eamad 
Prioritized  Payments  and  earned 
Adjustments.  The  balance  in  this 
account  shall  represent  Licensee's 
undistributed  Earned  Prioritized 
Payments  and  earned  Adjustments. 

(c)  Allocation  and  Distribution  of 
Prioritized  Payments.  At  the  end  of  each 
fiscal  year,  and  at  the  end  of  any  fiscal 
quarter  for  which  a  Distribution  is 
contemplatedwLicensee  shall  perform 
the  following  procedures: 

(1)  Add  to  the  Prioritized  Payment 
Accumulation  Account  all  Prioritized 
Payments  for  the  relevant  fiscal  period. 

(2)  Determine  the  cumulative  sum  of 
Earmarked  Profits  (Losses)  and  subtract 
from  such  sum  all  Earned  Prioritized 
Payments  and  earned  Adjustments 
previously  allocated  to  the  Prioritind 
Payment  Distribution  Account.  The 
result,  if  greatw  than  zero,  shall  be 
Licensee's  Distributable  Earmarked 
Profits. 

(3)  If  Licensee  has  Distributable 
Earmarked  Profits: 

(i)  Licensee  shall  allocate  to  the 
Prioritized  Payment  Distribution 
Account  an  amount  equal  to  the  lesser 
of:  (A)  Distributable  Earmarked  Profits 
or  (6)  the  balance  in  the  Prioritized 
Payment  Accumulation  Account. 

(ii)  Licensee  shall  reduce  the 
Prioritized  Payment  Accumulation 
Account  by  the  amount  allocated  to  the 
Prioritized  Payment  Distribution 
Account  in  paragraph  (c)(3Hi). 

(iii)  Subject  to  the  liquidity 
requirement  set  fbrA  in  S  107.241(f) 
Licensee  shall  distribute  an  amount 
equal  to  the  balance  in  its  Prioritized 
Payment  Distribution  Account  to  SBA. 
or  its  designated  agent  or  Trustee, 
within  90  days  after  Licensee's  fiscal 
year  end  or  before  any  other 
Distribution  is  made,  as  appropriate. 
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The  Prioritized  Payment  Distribution 
Account  balance  shall  be  reduced  by 
such  Distribution. 

(iv)  If  Licensee  has  issued 
Participating  Securities  on  more  than 
one  occasion.  Prioritized  Payments  shall 
be  made  on  such  Participating 
Securities  in  order  of  issue  date. 

(4)  If  a  Licensee  has  no  Distributable 
Earmarked  Profits,  no  allocation  shall  be 
made  to  the  Prioritized  Payment 
Distribution  Account. 

(d)  Adjustments  to  Prioritized 
Payment  Accumulation  Account.  The 
Prioritized  Payment  Accumulation 
Account  shall  be  subject  to  the 
following  adjustments: 

(1)  If.  at  the  end  of  any  fiscal  year, 
there  exists  any  balance  in  the 
Prioritized  Payment  Accumulation 
Account,  Licensee  shall  add  to  such 
account  an  amount  equal  to  the  product 
of  the  average  balance  in  such  account 
during  such  fiscal  year,  multiplied  by 
the  average  Trust  Certificate  Rate  in 
effect  during  such  fiscal  year. 

(2)  If.  at  the  end  of  any  fiscal  year, 

'  there  remains  any  undistributed  balance 
in  the  Prioritized  Payment  Distribution 
Account,  Licensee  shall  compute  an 
additional  amount  equal  to  the  product 
of  the  average  outstanding  balance  in 
such  account  during  such  fiscal  year, 
multiplied  by  the  average  Trust 
Certificate  Rate  in  effect  during  such 
fiscal  year.  Such  amount  shall  be  added 
to  the  Prioritized  Payment 
Accumulation  Account. 

(3)  If.  after  Licensee  has  performed  the 
procedures  required  in  paragraphs  (c), 
(d)(1)  and  (d)(2)  of  this  section,  there 
remains  any  undistributed  balance  in 
the  Prioritized  Payment  Distribution 
Account,  Licensee  shall  re-perform  the 
procediues  in  this  §  107.243  as  of  the 
end  of  each  subsequent  fiscal  quarter 
until  such  amounts  are  paid  in  full. 

I107J44   Computation  and  Allocation  of 
Profit  Particlpatton. 

(a)  Profit  Participation  Account. 
Licensee  shall  establish  a  Profit 
Participation  Account  in  its  books  and 
records  which  shall  reflect  the 
allocation  and  distribution  of  Profit 
Participation.  This  account  shall  be 
reduced  by  any  tax  Distribution  made  to 
SBA,  or  its  designated  agent  or  Trustee, 
pursuant  to  §  107.245(b)  or  other 
Distributions  pursuant  to  §  107.245(c). 

(b)  Computing  the  Base  for  Profit 
Participation.  At  the  end  of  each  fiscal 
year,  and  at  the  end  of  any  fiscal  quarter 
for  which  a  Distribution  is 
contemplated,  Licensee  shall  compute 
and  maintain  a  record  of  its  Base  for 
Profit  Participation  (hereinafter  "Base") 
according  to  the  following  procedure: 


(1)  Base.  The  Base  shall  be  equal  to 
(A)  Earmarked  Profits  (Losses)  minus 
Prioritized  Payments  for  the  fiscal  year 
or  fiscal  year-to-date,  as  appropriate.  . 
minus  (B)  any  unused  loss  carryforward 
horn  prior  fiscal  years. 

(2)  Unused  loss  carryforward. 
Licensee  shall  compute  its  unused  loss 
carryforward,  if  any,  by  subtracting  all 
Prioritized  Payments  from  the 
cumulative  sum  of  Earmarked  Profits 
(Losses)  for  all  prior  fiscal  years: 
Provided,  however,  That  if  Licensee's 
Base  for  any  prior  fiscal  year(s)  was 
greater  than  zero,  such  computation 
shall  be  performed  for  the  period 
beginning  with  the  fiscal  year  following 
the  most  recent  such  fiscal  year.  Any 
negative  result  of  the  computation  in 
this  paragraph  shall  represent  Licensee's 
unused  loss  carryforward. 

(c)  Profit  Participation  Rates.  A 
Licensee  which  issues  Participating 
Securities  shall  compute  a  Profit 
Participation  Rate  for  the  relevant  fiscal 
year  or  fiscal  year-to-date  in  accordance 
with  the  following  procedure: 

(1)  Subject  to  paragraph  (c)(5)  of  this 
section,  the  applicable  Profit 
Participation  Rate  shall  be  based  upon 
the  highest  ratio  of  Participating 
Securities  Leverage  to  Leverageable 
Capital  which  has  ever  been  outstanding 
for  such  Licensee,  regardless  of  any 
repayment  or  redemption. 

(2)  Subject  to  any  mdexing  required 
in  paragraph  (c)(4)  of  this  section  if  the 
total  amount  of  Participating  Securities 
is  100  percent  of  Leverageable  Capital  or 
less,  the  Profit  Participation  Rate  shall 
be  the  amount  of  Participating 
Securities  divided  by  Leverageable 
Capital,  times  9  percent. 

(3)  Subject  to  any  indexing  required 
in  paragraph  (c)(4)  of  this  section,  if  the 
total  amount  of  Participating  Secur\ties 
is  more  than  100  percent  but  not  greater 
than  200  percent  of  Leverageable 
Capital,  the  Profit  Participation  Rate 
shall  be  computed  as  follows: 

(i)  9  percent,  plus 

(ii)  Participating  Securities  minus 
Leverageable  Capital,  divided  by 
Leverageable  Capital,  times  3  percent. 

(4)  Ine  Profit  Participation  Rate  shall 
be  indexed  to  the  yield-to-maturity  on 
Treasury  bonds  with  a  remaining  term 
of  10  years,  according  to  the  following 
procedures: 

(i)  Licensees  that  have  issued 
Participating  Securities  on  only  one 
occasion.  If,  on  the  date  Participating 
Seciuities  are  issued,  the  yield  on 
Treasury  bonds  with  a  remaining  term 
of  10  years  is  other  than  8  percent,  the 
Profit  Participation  Rates  specified  in 
paragraphs  (c)  (2)  and  (3)  of  this  section 
shall  be  adjusted  by  the  percentage 
difference  between  such  Treasury  bond 


yield  and  8  percent.  For  example,  if  a 
Licensee  issued  Participating  Securities 
equal  to  100  percent  of  Leverageable 
Capital  and  the  Treasury  rate  were  8 
percent  at  the  time  of  issuance,  the 
Profit  Participation  Rate  would  be  9 
percent  pursuant  to  paragraph  (c)(2). 
However,  if  the  Treasury  rate  were  10 
percent  at  the  time  of  issuance,  the 
Licensee's  Profit  Participation  Rate 
would  be  11.25  percent.  [{«.10-.08)/ 
.08)+l}x.09xl00=li;25%| 

(ii)  Licensees  that  have  issued 
Participating  Securities  on  more  than 
one  occasion.  If.  on  any  of  the  dates 
Participating  Securities  are  issued,  the 
yield  on  Treasury  bonds  with  a 
remaining  term  of  10  years  is  other  than 
8  percent: 

lA)  First,  Licensee  shall  compute  an 
average  of  such  Treasury  bond  yields  for 
all  issuances  of  Participating  Securities, 
weighted  to  reflect  the  dollar  amount  of 
each  issuance  and  the  portion  of  the 
fiscal  period  during  which  each 
issuance  was  outstanding.  For  example, 
if  a  Licensee  issued  SIO  million  of 
Participating  Securities  on  the  first  day 
of  its  fiscal  year  when  the  Treasury  rate 
was  8  percent,  and  another  SI  5  million 
on  the  300th  day  of  its  fiscal  year  when 
the  Treasury  rate  was  10  percent,  then 
the  weighted  average  Treasury  rate 
computed  as  of  the  end  of  the  fiscal  year 
would  be  8.42  percent. 
I15,000.000x(365-300)/365=2.671.233; 
10.000,000+2.671,233=12.671,233 
weighted  average  Participating 
Securities; 

{(10,000,000x.08)+(2.671,233x)}/ 
12,671,233=8.42%  weighted  average 
Treasury  rate) 

(B)  Second,  the  Profit  Participation 
Rates  specified  in  paragraphs  (c)  (2)  and 
(3)  of  this  section  shall  be  adjusted  by 
the  percentage  difference  between  the 
weighted  average  Treasury  rate  and  8 
percent.  In  the  example  given  in 
paragraph  (c)(4)(ii)(A).  if  the  S25  million 
of  Participating  Securities  issued  were 
equal  to  200  percent  of  Leverageable 
Capital,  the  Profit  Participation  Rate  for 
the  fiscal  year  would  be  12.63%. 
[{«.0842-.08)/.08)+l}x.l2xl00=12.63%l 

(5)  The  computation  of  the  Profit 
Participation  Rate  shall  not  be  modified 
due  to  an  increase  in  the  Leverageable 
Capital  of  Licensee  unless  the  increase 
(i)  is  the  result  of  takedown  of  unfunded 
commitments  or  the  conversion  of  non- 
cash assets  both  of  which  having  been 
a  basis  of  Private  Capital  or  (ii)  is 
provided  for  in  a  proposed  business 
plan  submitted  to  and  approved  by  SBA 
in  writing. 

(d)  Computing  the  Profit 
Participation.  If  the  Base  for  the  relevant 
fiscal  period,  as  determined  in 
paragraph  (b)  of  this  section,  is  greater 
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than  zero.  Licensee  shall  compute  the 
Profit  Paitidpation  in  accordance  with 
the  foUowinB  procedure: 

(l|  The  Front  Partidpation  for  the 
fiscal  year  or  fiscal  year-to-date  shall  he 
the  result  of  nraltiinying  dw  Base  by  the 
Profit  Participation  Rate  determined  in 
paragraph  (c)  of  this  section. 

(2)  Sudh  Profit  Participation  shall  be 
reduced  by  any  amounts  of  Profit 
Partidpation  that  were  distributed  or 
reserved  for  distribution  to  SBA.  or  its 
designated  agent  or  Trustee,  for  any 
interim  period(s)  during  sudi  fiscal 
year.  j 

(3)  Any  computation  of  Profit  I 
Participation  made  on  the  basis  of  an 
interim  fiscal  quarter  shall  be  adjusted, 
both  at  fiscal  year-end  and  whenever 
any  additional  interim  Distributions  are 
made,  to  account  for  any  increase  in  the 
Profit  Partidpation  Rate. 

(e)  Allocation  of  Profit  Participation. 
Prior  to  any  Distribution  and  in  any 
event  within  90  days  following  the  end 
of  the  Licensee's  fiscal  year,  the 
Licensee  shall  allocate  to  its  Profit 
Partidpation  Account  the  amount  of 
Profit  Partidpation  calculated  pursuant 
to  paragraph  (d)  of  this  section.  F\uk1s 
equal  to  amounts  allocated  to  the 
Licensee's  Profit  Participation  Account 
shall  be  reserved  for  distribution  to 
SBA,  its  designated  agent  or  Trustee, 
and  such  amount  shall  not  be  available 
for  reinvestromt  in  Small  Concerns. 

(f)  Distribution  of  Allocated  Profit 
Participation.  Distribution  of  allocated 
Profit  Partidpation  shall  be  made  at  the 
same  time  that  profits  are  distributed  to 
private  capital  investors  either  as  tax 
Dislributioiu  or  as  other  returns  on 
capital  (see  §  107.245). 


f  107.245    OMrtoutions 

(a)  General.  Distributions  shall  only 
be  made  based  on  computations  and 
allocations  as  of  the  end  of  a  Licensee's 
fiscal  year  or  fiscal  quarter  year-to-date. 
For  purpose  of  this  section.  Prioritized 
Payments  shall  not  be  considered  a 
Distributioa,  hut  Profit  Participation 
shall  be  considered  a  Distribution  and 
shall  be  induded  in  Distributions  made 
to  SBA,  or  its  designated  agent  or 
Trustee,  under  paragraphs  (b)  and/or  (c) 
of  this  section. 

(b)  Distributions  for  tax  purposes. 
After  all  Prioritized  Payments  have  been 
paid,  and  subject  to  the  liquidity 
requirements  stA.  forth  in  $  107.241(f),  a 
Licensee  that  is  operating  as  a  limited 
partnership  or  as  an  "S  Qsrporation"  or 
an  equivalent  pass-through  entity  for  tax 
purposes  may  m^e  an  annual 
di^itribution  from  Retained  Earnings 
Available  for  Distribution  to  its  partners 
or  shacaholdars  in  an  amount  not  greater 
than  its  Maximum  Tax  Liability.  SBA, 


or  its  designated  agent  or  ThiMee.  shall 
receive  a  "tax  dtstributian**  equal  to  its 
Profit  Partidpation  Rate  specified  in 
$  107.244(c)  times  the  total  tax 
Distribution.  For  purposes  of  this 
paragraph,  the  term  "Maximum  Tax 
Uabihty"  means  the  aggregate  amount 
of  income  all9cated  to  partners  or 
shareholders  for  Federal  income  tax 
purposes  with  respect  to  the  fiscal  year 
of  the  Licensee  immediately  preceding 
such  Distribution,  muhiplied  by  the 
bluest  combined  marginal  Federal  and 
State  income  tax  rates  for  corporations 
or  individuals,  whichever  is  hi^er.  on 
each  type  of  income  induded  in  such 
return.  For  purposes  of  this  paragraph, 
the  term  "State  income  tax"  means  the 
income  tax  of  the  State  where  the 
Licensee's  prindpal  place  of  business  is 
located. 

(c)  Returns  on  Capital.  After  all 
Prioritized  Payments  and  tax 
Distributions  permitted  under  paragraph 
(b)  of  this  section  have  been  naade.  and 
the  liquidity  requirement  set  forth  in 
§  107.241(f)  has  been  satisfied,  a 
Licensee  which  has  Partidpating 
Securities  outstanding  or  has  Earmarked 
Assets  shall  make  Distributions  to  its 
investors,  spedfically  induding  SBA.  or 
its  designated  agent  or  Trustee,  as  if  it 
were  an  investor,  in  the  ratios/ 
percentages  spedfied  below  writhin  90 
days  after  Licensee's  fiscal  year  end: 
Provided,  however,  That  subjed  to  prior 
written  approval  from  SBA,  a  Licensee 
may  withhold  from  such  Distributions 
reasonable  reserves  necessary  to  proted 
Licensee's  investments  or  relative 
position  in  Loans  and  Investments  and 
to  meet  contingent  liabilities:  and 
Provided,  further.  That  such  reserves 
shall  not  be  used  to  make  investments 
in  additional  portfolio  companies.  Such 
postponement  shall  not  be  a  payment 
failure  in  violation  of  §  107.262(c)(1).  A 
Licensee  may  make  Distributions 
pursuant  to  this  paragraph  (c)  as  of  the 
end  of  any  fiscal  quarter,  subjed  to  the 
same  restrictions  as  provided  in  this 
sedion.  All  Distributions  under  this 
paragraph  to  private  investors  shall  be 
from  Retained  Earnings  Available  for 
Distribution  as  a  return  on  capital. 
Distributions  of  Profit  Partidpation  to 
SBA,  its  designated  agent  or 'Trustee, 
shall  also  be  from  Retained  Earnings 
Available  for  Distribution.  Distributions 
under  this  paragraph  to  SBA.  its 
designated  agent  or  Tnistee.  which  are 
in  excess  of  the  Profit  Participation  shall 
be  from  Retained  Earnings  Available  for 
Distribution  if  they  are  applied  to 
dividends  or  equivalent  distributions  on 
Preferred  Securities  (as  provided  in 
paragraph  (c)(5)  of  this  section),  but 
shall  be  from  other  than  Retained 


Eannaga  Available  far  Distribution  if 
they  arc  applied  as  a  repayment  or 
redemption  of  LawviagB  (see  paragraph 
(c)(5)  of  this  aectioR).  All  Distributions 

gunuant  to  this  pexBgnph  rimll  be  as 
tllows: 

(1)  When  tiv  amoaixt  of  Leverage 
outstanding  as  of  the  date  of  the 
propoeed  Distribution  is  more  than  200 
percent  of  Leverage^le  Capital. 
Distributions  to  the  private  investors 
and  to  SBA,  its  designated  agent  or 
Trustee,  shall  be  made  in  the  ratio  of 
Leveraaaable  Capital  to  Leverage. 

(2)  When  the  amount  of  Leverage 
outstanding  as  of  the  date  of  the 
proposed  Distribution  is  more  than  100 
percent  but  not  more  than  200  percent 
of  the  amount  of  Leverageable  Capital. 
Distributions  to  private  investors  and  to 
SBA.  its  designated  agent  or  Trustee, 
shall  be  made  in  a  one-to-one  (1:1)  ratio. 

(3)  When  the  amount  of  Leverage 
outstanding  as  of  the  date  of  the 

f)roposed  Distribution  is  100  percent,  or 
ess.  of  the  amount  of  Leverageable 
Capital.  SBA's  percentage  share  of  siich 
Distribution  ^lall  be  at  Uie  Profit 
Partidpation  Rata. 

(4)  SBA  may  restrid  Distributions 
under  this  paragraph  (c)  if  SBA 
determines  that  the  value  of  Licensee's 
assets  are  materially  overstated,  and 
SBA  provides  the  Licensee  with  timely 
Notice  of  such  determination  in  advance 
of  the  proposed  Distribution. 

(5)  I^stributions  to  SBA.  its 
designated  agent  or  Trustee,  under  this 
paragraph  (c)  shall  be  applied  first  to 
Profit  Partidpation;  second,  to  the 
extent  there  remain  any  Retained 
Earnings  Available  for  Distribution,  to 
dividends  or  equivalent  distributions  on 
Preferred  Securities,  third  as  a 
redemption  of  Partidpating  Securities, 
fourth  as  a  redemption  of  PrefBrred 
Securities,  and  fifth  as  the  repayment  of 
prindpal  of  any  outstanding 
Debentures,  such  repayment  to  be  made 
into  escrow  on  terms  ukI  conditions 
determined  by  SBA. 

(d)  Returns  ofcapUal. 
Notwithstanding  §  107.802.  after  all 
Earned  Prioritized  Payments  and  any 
additional  earned  amounts  computed 
pursuant  te  §  107J!43  (c)  and  (d)  and  all 
Profit  Particip^ion  computed  pursuant 
to  §  107.244(e)  have  been  distributed, 
and  provided  Licensee  does  not  have  a 
condition  of  Capital  Impairment,  a 
Licensee  which  has  Partidpating 
Seciirities  outstanding  or  has  EarmariLed 
Assets  may  return  capital  to  its 
investors,  spedfically  including  SBA, 
its  designated  agent  or  Triistee,  as  if  it 
were  an  investor:  but  only  if  the  amount 
of  such  Distribution  does  not:  (1) 
Reduce  Licensee's  lUtgulatory  Capital 
below  the  minimum  required;  or  (2) 
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cause  Licensee  to  have  aKcees  Leverage 
contrary  to  section  S03  «f  tke  Act.  Any 
return  of  capital  tinder  this  paragraph 
shall  be  made  to  private  inveators  ukl 
to  SBA  fai  tiie  ratio  of  Leveragaable 
Capital  to  Leverage  as  of  Um  date  of  the 
oroposed  Oiatrihiition;  Provided, 
however,  lliat  if  a  LioeBsee  is  required 
to  compute  a  Capital  Impairment 
Peroentan  irader  §  107.2lO(hl.  such 
ratio  ahw  be  modified  l^  replacing 
LeverageeMe  Capital  with^  product  of 
Lever^e^le  Capital  multiped  ]^  the 
complement  of  the  Capital  Impairment 
Percentage.  As  tiaed  herem, 
"complement"  means  a  percentage 
equal  to  100%  minus  the  Capital 
Impairment  Percentage,  bat  not  less 
than  zero.  Notwithstanding  the  above, 
returns  of  capital  shall  be  subject  to  the 
liquidity  requirement  set  forth  in 
S  107.2«lf{)  unless  SBA's  prior  written 
approvai  is  obtained.  Any  amounts 
received  by  SBA.  its  designated  agent  or 
Trustee,  under  this  paragraph  (d)  shall 
be  applied  to  Leverage  in  the  order  set 
forth  in  parEsraph  (c)(5)  of  this  section, 
(e)  In-kinaDistiHmtions.  A  Licensee 
making  a  Distribution  pursuant  to 
paragraph  (c)  or  (d)  of  this  section  may 
elect  to  make  such  Distribution  in  the 
form  of  securities  (an  In-Kind 
Distribution)  subject  to  the  following 
conditions: 

(1)  An  In-Kind  Distribution  may  be 
made  only  if  the  specific  securities  to  be 
distributed  are  Ptrolicly  Traded  and 
MarkstdAe  at  the  time  of  Distribution. 

(2)  An  In-Kind  Distribution  may  be 
made  only  ifthe  Distribution  of  eadi 
security  is  made  to  all  investors  and  to 
SBA,  its  designated  agent  or  Trustee, 
pro-rata  based  on  the  amounts  ^at 
wotdd  have  been  distributed  to  eadi  if 
such  Distributions  were  in  cash. 

(S)  A  Uoensee  making  an  In-Kind 
Distribution  shaH  impute  a  gain  (los^ 
on  the  securities  being  distributed  as  if 
audi  aecwrities  were  being  sokl,  using 
the  value  <A  sadi  securities  as  of  ^ 
declaration  date  of  the  planned 
Distribution  in  the  case  of  a  corporate 
Licensee,  and  on  tin  distribution  date  in 
(be  case  of  an  Unincorporated  Licensee. 
Such  gain  (loss)  shall  be  included  in  the 
calculation  of  Earmarked  Profits 
(Losses)  pursuant  to  5 107.242(e)  as  if  it 
wereiNaized. 

(4)  A  iioensae  making  an  In-Kind 
Distribution  Adl  deposit  SBA's  share  of 
sudi  securities  for  disposition  with  the 
CRA  which  win  select  a  Ifisposition 
Agent  AltemativBly.  if  Licensee  agrees, 
SBA  may  direct  that  the  Licensee 
dispose  of  SBA's  dare.  If  Licensee 
disposes  of  SBA's  share,  It  Aall 
prompdy  remit  the  prooaeds  to  SBA.  its 
designated  Jigent  or  Trustee.  As  used  in 
this  paragraph,  the  term  Disposition 


Agent  means  a  Parson  who  is 
knowledgeAle  about  and  proficient  hi 
the  marlw6ng  of  llmily  traded 
sec«irities. 

it07^4fi   #Dat  radanyllon  eMIgatlona. 

After  all  Participating  Securities  have 
been  redeemed,  a  UceoBee  lAiall  have 
the  following  obligations: 

(a)  When  a  Licmsee  (1)  has 
Accumakted  PrioritiEed  Payments  as 
specified  in  §  107.243  and  (2)  has  not 
disposed  of  all  Earmarked  Assets  as 
sp€Hcified  in  §  107.242(b).  Licensee's 
obligation  to  distribute  such 
Accumulated  Prioritized  Payments  shall 
continue  and  Distributions  Shall  be 
made,  at  the  end  of  each  fiscal  quarter, 
from  Earmarked  Profits  resulting  from 
the  disposition  of  any  such  asset  (see 

$  107.243). 

(b)  After  the  disposition  of  all 
Earmarked  Assets,  ff  there  remain  any 
Accumulated  Prioritized  Payments,  the 
obligation  to  make  sudi  payments  shall 
be  extinguished. 

(c)  htotwithstanding  §  107.245,  from 
the  time  of  redemption  of  all 
Participating  Securities  and  until  all 
Earmarked  Assets  have  been  disposed 
ot  Licensee  shall  not  make  any  In-Kind 
Distributions  of  such  assets  unless  it 
pajcs  to  SBA  such  simis.  up  to  the 
amount  of  the  Unrealized  Appreciation 
on  such  assets,  as  may  be  necessary  to 
pay  in  fuH  any  Accumulated  Prioritized 
Payments.  Priisr  to  making  any  such 
distribution  of  assets  which  are  not 
Publicly  Traded  and  Marketable. 
Licensee  shall  obtain  the  written 
approval  of  SBA.  specifically  including 
approval  of  the  valuation  of  such 
asset(^. . 

iVffMr    Special  IMaa  for  Cwnpantea 
Ueanaad  on  or  Before  March  31, 1991. 

Companies  licensed  on  or  before 
Mard)  31. 1993  tiiat  apply  for 
Participating  Securities  are  subject  to 
the  following  special  rules: 

(a)  Election  to  exclude  pre-existing 
portfolio.  If  the  proceeds  of  the 
Participating  Security  are  not  used  to 
refinance  outstanding  Debentures  at  the 
time  of  its  first  application  for 
Participating  Securities,  such  Licensee 
may  elect  to  have  its  entire  portfolio  in 
existence  as  of  March  31, 1993  excluded 
from  classification  as  Earmarked  Assets. 
Payment  or  prepayment  of  any 
outstanding  Debenture  shall  be 
presumed  to  be  a  lefinanciog  of  such 
Debenture  unless  Licensee  can 
demonstr^e  to  the  satisfaction  of  SB  \ 
that  it  had  fiBancial  resources  to  pay  the 
principal  amouitf  due  on  the  Debenture 
indepradent  of  the  proceeds  of  the 
Participating  Securities. 


Cb)  Non-EleOhn.  tf  such  Licansae 
does  not  elect  to  wtclude  sudi  assets, 
they  shall  be  considered  Earmarked 
Asseto,  and  SBA  shall  receive  a  Profit 
Participation  en  such  Earmaiked  Assets 
in  accordance  with  conditions  specified 
in  §  107.244. 

(c)  nefinancing  D^mitures  with 
Participating  Securities.  SBA  may 
permit  the  proceeds  of  a  Participating 
Security  to  be  used  to  pay  the  principal 
amoimt  due  on  outstanding  Debentures 
of  sudi  Licensee,  provided:  (1)  Licensee 
has  outstanding  Equity  Capital 
Investments  in  an  amount,  at  cost,  equal 
to  the  amount  of  the  Debentures  being 
refinanced,  and  (2)  Licensee  has  not 
elected  to  exclude  assets  from 
Earmarked  Assets. 

(d)  Requirements  for  first  issuance  of 
Participating  Securities.  Whether  or  not 
a  company  licensed  prior  to  YAuch  31, 
1993  elects  to  exdude  its  portfolio 
under  paragraph  (a)  of  this  section  such 
Licensee's  application  for  a  guarantee  of 
its  first  issuance  of  Partidpating 
Securities  shall  be  subject  to  die 
following  requirements: 

(1)  Licensee  shall  submit  a  valuation 
report  ior  each  of  its  Loans  and 
Investments  as  of  the  date  of  the 
financial  statements  submitted  with  its 
application  and  as  of  the  end  of  each  of 
the  prior  three  fiscal  years,  together  with 
the  last  annual  report  (and/or  fiscal 
year-end  finandaJ  statements)  and  most 
reoent  interim  finandal  statements  of 
each  SBBallCcmoem. 

<2)  If  Licensee  has  negative 
Undistributed  Realized  Earnings  and/or 
a  net  Unrealized  Loss  on  Securities 
Held,  SBA  may  require  Licensee  to 
undeigo  a  quasi-reoiganizatioa  in 
accordance  with  generally  accepted 
accounting  principles. 

(3)  If  Licensee's  finandal  statements 
submitted  with  its  appbcation  are 
interim  financial  statements,  Licensee 
shall  have  a  limited  scope  audit 
performed  by  its  SBA-approved 
independent  public  accountant  For 
purposes  of  this  paragraph,  "limited 
scope  audit "  means  auditing  prooadures 
su^cient  to  enable  the  independent 
puUic  accountant  to  express  an  oftoion 
on  the  Statement  of  Ftnaacial  Poaition 
and  the  aocompanyiag  Schedule  of* 
Investments. 

i107.S0    Financing  by  uaaof  SBA 
GuaraiHaad  Trust  Caftmcalaa. 

(a)  Authority.— {1)  Full  faith  and 
credit.  Sections  321  (a)  and  (b)  of  the 
Ad  authorize  SBA  or  its  CRA  to  issue 
TCs.  and  SBA  to  guarantee  the  timely 
payment  of  the  priadpal  and  interest 
thereon.  Any  guasantee  by  SBA  of  ouch 
TC  shall  be  limited  to  the  prindpal  and 
interest  due  on  the  Debentures  or  the 
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Redemption  Price  of  and  Prioritized 
Payments  on  Participating  Securities  in 
any  Trust  or  Pool  backing  such  TC.  The 
full  faith  and  credit  of  the  United  States 
is  pledged  to  the  payment  of  all 
amounts  due  under  the  guarantee  of  any 
TC. 

(2)  Periodic  exercise  of  authority.  SBA 
shall  issue  guarantees  of  Debentures  and 
Participating  Securities  under  section 
303  and  of  TCs  under  section  321  of  the 
Act  at  three  month  intervals,  or  at 
shorter  intervals,  taking  into  account  the 
amount  and  number  of  such  guarantees 
or  trust  certificates  in  question. 

(3)  Terms  and  conditions  of  the  TCs. 
TCs  shall  provide  for  the  pass-through 
to  the  holaers  thereof  of  all  amounts  of 
principal  and  interest  paid  on  the 
Debentures  or  the  Redemption  Price  of 
and  Prioritized  Payments  on  the 
Participating  Securities  composing  the 
Pool  or  Trust  against  which  they  are 
issued.  SBA  shall  determine  the  legal 
and  other  terms  and  conditions  of  TCs 
in  conjunction  with  the  Secretary  of  the 
Treasury  and  its  own  statutory  authority 
and  such  other  requirements  as  may  be 
mandated  by  law.  The  interest  rate  on 
Debentures  or  th^^Pfioritized  Payment 
rate  on  the  Participating  Securities 
composing  a  Trust  or  Pool  shall  be 
determined  pursuant  to  section  303  (b) 
or  (g),  respectively,  of  the  Act 

(4)  Section  301(d)  subsidy.  Subject  to 
the  limits  of  §  107.203(c),  if  SBA 
guarantees  Debentures  of  a  section 
301(d)  Licensee,  section  303(d)  of  the 
Act  requires  SBA  to  make  payments  to 
the  CRA.  or  to  the  holder  of  any  such 
Debenture,  sufficient  to  reduce  the 
effective  rate  of  interest  to  such  Licensee 
during  the  first  five  years  of  the  term  of 
such  Debenture  by  three  percentage 
points. 

(5)  Rights  of  prepayment  of 
Debentures  or  early  redemption  of 
Participating  Securities  on  a  TC.  (i)  The 
rights,  if  any,  of  a  Licensee  to  prepay 
any  Debenture  or  make  early 
redemption  of  any  Participating 
Seciirity  are  established  by  the  terms  of 
such  securities,  and  no  such  right  is 
created  or  denied  by  the  regulations  in 
this  part. 

(ii)  SBA's  rights  to  purchase  or  prepay 
any  Debenture  without  premium  are 
established  by  the  terms  of  the  Guaranty 
Agreement  relating  to  the  Debenture. 
SBA's  rights  to  redeem,  at  any  time,  any 
Participating  Security  without  premium 
are  established  by  the  terms  of  the 
Guaranty  Agreement  relating  to  the 
Participating  Securities. 

(iii)  Any  prepayment  of  a  Debentive 
or  early  redemption  of  a  Participating 
Security  piusuant  to  the  terms  of  the 
Guaranty  Agreement  relating  to  such 
securities,  shall  reduce  the  SBA 


guarantee  of  timely  payment  of 
principal  and  interest  on  a  TC  in 
proportion  to  the  amount  of  principal  or 
Redemption  Price  that  such  prepaid 
Debenture  or  redeemed  Participating 
Security  represents  in  the  Trust  or  Pool 
backing  such  TC. 

(iv)  SBA  shall  be  discharged  fi-om  its 
guaranty  obligation  to  the  holder  or 
holders  of  any  TC.  or  any  successor  or 
transferee  of  such  holder,  to  the  extent 
of  any  such  prepayment,  whether  or  not 
such  successor  or  transferee  shall  have 
notice  of  any  such  prepayment. 

(v)  Interest  on  prepaid  Debentures  and 
Prioritized  Payments  on  Participating 
Securities  shall  accrue  only  through  the 
date  of  such  voluntary  prepayment  or 
SBA  payment,  as  the  case  may  be. 

(vi)  In  the  event  that  all  Debentures  or 
Participating  Securities  constituting  a 
Trust  or  Pool  are  prepaid,  the  TCs 
backed  by  such  Trust  or  Pool  shall  be 
redeemed  by  payment  of  the  unpaid 
principal  and  interest  on  the  TCs; 
Provided,  however,  That  in  the  case  of 
the  prepayment  of  a  Debenture  pursuant 
to  the  provisions  of  the  Guaranty 
Agreement  relating  to  the  Debentiu^.  the 
CRA  shall  pass  through  pro  rata  to  the 
holders  of  the  TCs  any  such 
prepayments  including  any  prepayment 
penalty  paid  by  the  obligor  Licensee 
pursuant  to  the  terms  of  the  Debenture. 

(6)  SBA  ownership  rights.  In  the  event 
SBA  pays  a  claim  under  the  guarantee 
of  a  TC.  it  shall  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment; 
and  no  state  law,  and  no  Federal  law. 
shall  preclude  or  limit  SBA's  exercise  of 
its  ownership  rights  acquired  by 
subrogation  upon  payment  under  its 
guarantee. 

(7)  Poo7  or  Trust  approval.  SBA  shall 
approve  the  formation  of  each  Pool  or 
Trust. 

(8)  Pool  or  Trust  attributes.  SBA  may. 
in  its  discretion,  establish  the  size  of  the 
Pools  and  their  composition,  the  interest 
rate  on  the  TCs  issued  against  Trusts  or 
Pools,  fees,  discounts,  premiums  and 
other  charges  made  in  connection  with 
the  Pools.  Trusts,  and  TCs.  and  any 
other  characteristics  of  a  Pool  or  Trust 

it  deems  appropriate. 

(b)  Functions  of  the  CRA.  Pursuant  to 
a  contract  entered  into  with  SBA,  the 
CRA  shall  perform  the  following 
functions  as  agent  of  SBA: 

(1)  Issuance  of  the  TCs.  Upon  the 
formation  of  any  Pool  or  Trust  approved 
by  SBA.  CRA  shall  issue  TCs.  in  the 
form  prescribed  by  SBA.  upon  the 
primary  sale  of  Debentures  or 
Participating  Seciuities.  and  shall  issue 
or  effect  the  transfer  of  TCs  upon  the 
sale  of  original  issue  TCs  in  any 
secondary  market  transaction. 


(2)  Receipt  of  amounts  due  on 
Debentures  and  Participating  Securities. 
CRA  shall  receive  payments  from 
Licensees  of  amounts  due  on 
Debentures  and  Participating  Seciuities, 
and  amoimts  paid  uinder  volimtary 
prepayments  or  prepayments  by  SBA 
pursuant  to  the  terms  of  the  relevant 
Guaranty  Agreements. 

(3)  Payments  of  amounts  due  on  TCs. 
CRA  shall  make  periodic  payments  as 
scheduled  or  required  by  the  terms  of 
the  TCs,  and  pay  all  amounts  required 
to  be  paid  upon  prepayment  of 
Debentures  or  redemption  of 
Participating  Securities. 

(4)  Custoay  of  Debentures  and 
Participating  Securities  and 
documentation.  CRA  shall  hold  and 
safeguard  all  Debentures  and 
Participating  Securities  constituting 
Trusts  or  Pools  and  shall  release,  upon 
instructions  of  SBA.  the  Debentures  and 
Participating  Securities  paid  in  full  at 
maturity  or  prepaid  in  full  prior  to 
maturity.  CRA  shall  also  be  custodian  of 
such  other  dociunentation  as  SBA  shall 
direct  by  written  instructions. 

(5)  Registration  of  Debentures  and 
Participating  Securities  and  TCs.  CRA 
shall  provide  for  the  registration  of  all 
pooled  Debentures  and  Participating 
Securities,  all  Pools  and  Trusts,  and  all 
TCs.  Such  registration  shall  at  a 
minimum  include  with  respect  to  each 
sale  of  Debentures  or  Participating 
Securities  the  identification  of  the 
selling  Licensee;  the  interest  rate  to  be 
paid  on  the  Debentiues;  the  Prioritized 
Payment  rate  to  be  paid  on  the 
Participating  Securities;  commissions, 
fees,  and/or  discounts  paid  to  brokers 
and  dealers  in  TC  or  others; 
identification  of  each  purchaser  and  any 
subsequent  purchaser  of  any  TC;  the 
interest  rate  on  any  TC;  the  price  paid 
by  any  purchaser  for  a  TC;  the  fee  of  the 
OlA;  and  such  other  information  as 
SBA  may  deem  appropriate  or  that  may 
be  customary  in  the  markets  for 
transactions  of  similar  type. 

(6)  Fidelity  bond  or  insurance.  Such 
Agent  shall  provide  a  fidelity  bond  or 
insurance  in  such  amount  as  SBA  may 
require  to  fully  protect  the  interest  of 
the  eovemment. 

(7)  Other  necessary  functions.  Such 
other  functions  as  may  be  necessary  to 
implement  the  provisions  hereof. 

(c)  SBA  regulation  of  disclosure  and 
brokers  and  dealers — (1)  Disclosure  to 
purchasers.  Prior  to  any  sale  of  a 
Debentiuv.  Participating  Security,  or  TC 
pursuant  to  the  provisions  hereof,  SBA 
shall  require  the  seller,  or  the  broker  or 
dealer  as  agent  for  the  seller,  in  the  form 
prescribed  or  approved  by  SBA.  to 
disclose  specified  information  on  the 
terms,  conditions,  and  yield  of  such 
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iBstnuBBdl  to  4fae  |michaser  of  « 
DebentUM. «  Puticftp«ting  Security,  or  « 
TC. 

tZ)  JraJaeis  and  dfl«Jan.Eac^^raket. 
deabr.  and  Pool  or  Tniat  bmbipMot 
i^l»fev0d  by  SBA  or  its  agmt  puitunU 
to  thoM  ngulatiaes  shall  be  jqgulatod 
by  a  Federal  fioanrial  legiilatory  agency, 
or  be  amerabar  of  tfie  National 
Assocaatien  of  Securities  Dealers 
(NA^).cand  In  good  standing  in  respect 
to  compUance  with  the  financial, 
ethical,  and  reporting  requirements  of 
such  body.  They  shall  also  be  in  good 
standing  with  SSA  as  doterauned  by  the 
SBA  AssodatB  Admintstrator  for 
Investment  (see  paragreph  <c)(Si)(v)  of 
this  section)  and  shall  provide  a  fidelity 
bond  or  insurance  in  such  amount  as 
SBA  nay  nquire.  Nothing  herein  shall 
beconstniBd  to  affect  the  appiicabiiity 
of  the  securities  laws,  as  that  term  is 
defined  in  section  3(a)(«7j  of  the 
Securities  Exchange  Act  of  1994.  or  any 
of  the  rules  and  regulations  thereunder, 
or  otherwise  supersede  or  limit  the 
jurisdiction  of  die  Securities  and 
Exchange  Commission  or  the  authority 
at  any  time  conferred  under  the 
securities  laws. 

(3)  Suspension  and/or  temtination  of 
bn>ker  or  deoier.  SBA  duU  exdode 
from  the  sale  and  «fl  other  dealings  in 
Debentures.  Participating  Securities  or 
TX^  any  broker  or  dealer: 

(i)  If  sudibnrieer's  or  dealer's 
authority  to  engage  in  the  securities 
business  has  been  revoked  or  suspended 
by  a  supervisory  agency.  When  such 
authority  liaa  been  suspended,  such 
broker  or  dealer  wiH  beeuspended  by 
SBA  for  thedimitionof  such  suspension 
by  die  supervisory  agency. 

(ii)  If  sudi  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  its  fitness  to  participate  in  the  martlet 
fer  Debentures,  Participating  Securities 
or  TCs,  such  broter  or  dealer  may  be 
suspended  while  the  charge  is  pending. 
Upon  conviction,  partidpetion  may  be 
terminated. 

(in)  When  suchbrokoror  dealer  has 
suffered  an  adverse  final  civil  judgment, 
holding  that  sudi  broinr  or  dealer  has 
committed  a  foreadi  of  bust  or  violation 
of  law  or  regulation  protecting  die 
integrity  of  business  transactions  or 
relationships,  partidpation  in  the 
market  for  Debentures,  Partidpating 
Securities  or  TCs  may  be  terminated. 

^iv)  Wben  vndi  br^er  or  dealer  has 
failed  to  make  full  disdosure  of  the 
information  remiired  by  §  107.2Se(c)(l) 
of  this  part,  smm  broker's  or  dealer's 
partidpation  in  the  market  for 
Debentures,  Partidpating  Securities  or 
TCs  may  be  terminated. 


(v)  Paoceedii^  te  temunata  such 
brokar's  or  danlor's  participation  in  the 
market  Car  Dabentuies.  PactidpMing 
Securities -or  TCs  shall  be  ooaducted  in 
accordance  with  part  134  of  this  title. 
SBA  may,  for  any  of  Ihe  reasons  stated 
diove.  suspend  the  privilege  of  any 
broker  or  dealer  to  partidpate  in  this 
market.  SBA  shall  give  written  notios  at 
least  ten  UO)  business  days  prior  to  the 
effective  date  of  sudi  suspension.  Such 
notice  shall  inform  the  broker  or  dealer 
of  the  opportunity  for  a  hearing 
pursuant  to  part  134  of  this  tit^.  The 
Assistant  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  Judge  of  such  office 
shall  be  the  reviewing  offidal  lor 
purposes  of  §§  134.32(bK7)  and  134.34. 

(d)  Access  to  records.  The  CRA  and 
any  broker,  dealer  and  Pool  or  Trust 
assembler  operating  under  the 
regulations  in  this  part  shall  make  all 
books,  records  and  related  materials 
associated  with  Debentures, 
Partidpating  Securities  and  TCs 
available  to  SBA  lor  review  and  copying 
purposes.  Such  access  shall  be  at  the 
place  of  business  during  normal 
business  hours. 

(e)  Selling  Debentures.  Participating 
Securities  and  TCs.  The  function  of 
locating  purchasers,  and  negotiating  and 
closing  me  sale  of  Debentures, 
Participating  Securities  and  TCs.  may  be 
the  function  of  the  SBA  or  an  agent 
appointed  by  SBA.  Nothing  in  the 
regulations  in  this  part  shall  be 
interpreted  to  prevent  the  CRA  from 
acting  as  SBA's  agent  for  this  purpose. 

(f)  Agents.  SBA  will  appoint  or  cause 
to  be  appointed  agentts)  to  perform 
fundions  necessary  to  market  and 
service  Debentures,  Participating 
Securities,  or  TCs  pursuant  to  this  part. 

(1)  Selling  Agent.  As  a  condition  of 
guaranteeing  a  Debenture  or 
Participating  Securities,  SBA  shall  cause 
each  Licensee  to  appoint  a  Selling  Agent 
to  perform  functions  which  include,  but 
are  not  limited  to: 

(i)  Selecting  qualified  entities  to 
become  pool  or  Trust  assemblers  (herein 
'Toolers").  Such  actions  shall  be  subject 
to  SBA  prior  written  approval  and 
paragraph  (c)(2)  of  this  section. 

(ii)  Receiving  guaranteed  Debentures 
and  Partidpating  Securities  as  well  as 
negotiating  the  terms  and  conditions  of 
periodic  offerings  of  Debentures  and/or 
TCs  with  Poolers  on  behalf  of  Licensees. 

(iii)  Direding  and  coordinating 
periodic  sales  of  Debentures  and 
Participating  Securities  and/or  TCs. 

(iv)  Arrange  for  the  production  of  die 
Offering  Circular,  certificates,  and  such 
odier  documents  as  may  be  required 
firom  time  to  time. 


(2)  Fiscal  Agent.  SBA  shall  appoint  a 
Fiscal  Agent  to: 

<i)  Establish  performance  criteria  lor 
Poi^ers. 

(ii)  Monitor  nod  evaluate  the  finandal 
markets  lo  determine  those  factors  that 
will  mininuaB  amdnce  the  cost  of 
funding  Debentures  or  Participating 
Securities. 

(iii)  MoBitor  the  performance  of  the 
Selli^g  Agent.  Peelan,  CKA.  and  the 
Trustee. 

(iv)  Parlorm  such  other  functions  as 
SBA.  from  time  to  time,  may  presoibe. 

jrv7.x80   vondMona  affecting  ^oo4 


Licensees  -with  outstanding 
Debentures  and/or  Preferred  Securities 
are  subject  to  the  provisions  of 
§  107.261.  Licensees  with  outstanding 
Participating  Securities  or  vrith 
Earmariced  Assets  in  their  portfolios  are 
subject  to  the  provisions  of  §  107.262. 

flOUm    CowaM—a iWactiin laauaf of 
Debanturaa  anrfPralarMi  SaeiMMaa. 

(a)  ApptioabiUtjr.  The  provisions  of 
this  section  apply  to  Licensees  issuing 
Debentures  and/or  Preferred  Securities 
after  September  9G,  1993.  All  sudi 
Licensees  shall  be  deemed  to  bave 
agreed  to  the  terms,  conditions  and 
remedies  set  forth  in  this  section,  as  in 
effect  at  the  time  of  such  issuance  and 
as  if  fully  set  forth  in  such  Debentures 
or  Prefemd  Securities.  Debentures  and 
Preferred  Securities  issued  prior  to 
September  30, 1993,  shall  be  governed 
by  the  remedies  in  effect  at  the  time  of 
their  issuance. 

(b)  j^uromo^  Events  of  Defauh.  (1) 
Without  notice,  presentation  or  demand: 
(i)  The  entire  indebtedness  evidenced 
by  Debentures,  including  accrued 
interest,  (ii)  die  Redemption  Price  of 
Preferred  Securities,  together  with 
accumulated  and  unpaid  dividends  or 
equivalent  distributions,  and  (iii)  any 
other  amounts  owed  SBA  with  respect 
thereto,  shall  be  immediately  due  and 
payable,  and  Licensee  shall  be  deemed 
to  have  consented  to  the  appointment  of 
SBA  or  its  designee  as  receiver  of 
Licensee  ptrrsuant  to  section  311(c)  of 
the  Act,  upon  the  occurrence  of  any  one 
or  more  of  the  following  events: 

(2)  Insolvency.  Licensee  is  equit^ly 
or  l^lly  insolvent. 

(3)  V(^urttaiyassignmeirt.  Licensee 
makes  a  voluntary  assignment  for  the 
benefit  of  creditors  witlunit  SBA's  prior 
written  approval. 

t4)  Bankruptcy.  A  petition  is  filed  by 
Licensee  in  commencement  of  any 
bankruptcy  or  reorganization 
proceediiig,  raceiverriiip.  dissolution  or 
other  similar  creditors'  ri^ts 
proc8edii\g,  or  such  action  is  initiated 
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against  Licensee  and  is  not  dismissed 
within  60  days. 

(c)  Events  of  Default  with  notice.  (1) 
Upon  writtoi  notice,  SBA  may  declare: 
(i)  The  entire  indebtedness  evidenced 
by  Debenttires,  including  accrued 
interest,  and/or  (ii)  the  Redemption 
Price  of  Preferred  Securities,  together 
with  accumulated  and  unpaid 
dividends  or  equivalent  distributions, 
and/or  (iii)  any  other  amounts  owed 
SBA  with  respect  thereto,  immediately 
due  and  payable,  and  SBA  may  avail 
itself  of  any  remedy  available  imder  the 
Act,  specifically  including  institution  of 
proceedings  for  the  appointment  of  SBA 
or  its  designee  as  receiver  of  Licensee 
pursuant  to  section  311(c)  thereof,  upon 
the  occurrence  of  any  one  or  more  of  the 
following  events  as  determined  by  SBA: 

(2)  Fmud.  Licensee  commits  a 
fraudulent  act  which  causes  detriment 
to  SBA's  position  as  a  creditor  or 
guarantor. 

(3)  Fraudulent  transfers.  Licensee 
makes  any  transfer  or  incurs  any 
obligation  that  is  fraudulent  under  the 
tennsofllU.S.C.  548. 

(4)  Willful  conflicts  of  interest. 
Licensee  willfully  violates  $  107.903. 

(5)  Willful  non-compliance.  Licensee 
willfully  violates  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(6)  Repeated  Events  of  Default.  At  any 
time  after  being  notified  by  SBA  of  the 
ocourence  of  an  Event  of  Default  under 
paragraph  (d)  of  this  section,  Licensee 
engages  in  similar  behavior  which 
results  in  another  occurrence  of  the 
same  Event  of  Default. 

(7)  Failure  to  make  payment.  Unless 
otherwise  approved  by  SBA,  failure  by 
Licensee  to  make  timely  payment  of  any 
amoimt  due  under  any  security  or 
obligation  of  Licensee,  issued  to,  held  or 
guaranteed  by  SBA. 

(8)  Transfer  of  Control.  Licensee 
violates  §  107.104  and/or  willfully 
violates  §  107.601,  and  such  violation 
results  in  a  transfer  of  Control  of 
Licensee. 

(9)  Non-cooperation  under 

§  107.261(e).  A  Licensee  fails  to  take 
appropriate  steps,  satisfactory  to  SBA,  to 
accomplish  such  action  as  SBA  may 
have  required  pursuant  to  paragraph  (e) 
of  this  section. 

(10)  Non-notification  of  Events  of 
Default.  Licensee  fails  to  notify  SBA  as 
soon  as  it  knows  or  should  reasonably 
have  known  that  any  Event  of  Default 
exists  as  set  forth  in  this  section. 

(11)  Non-notification  of  defaults  to 
others.  Licensee  fails  to  notify  SBA  in 
writing  within  ten  days  ^m  the  date  of 


a  declaration  of  an  event  of  deCault  or 
nonperformance  by  Licensee  under  any 
note,  debenture  or  indebtedness  of 
Licensee  issued  to.  or  held  by.  anymie 
other  than  SBA. 

(d)  Events  of  Default  with  opportunity 
to  cure.  (1)  Upon  written  notice  by  SBA 
to  a  Licensee  of  the  existence  of  one  or 
more  of  the  following  Events  of  Default 
as  determined  by  SBA,  and  the 
provision  by  SBA  of  an  opportimity  to 
cure  such  default(s),  and  only  if 
Licensee  fails  to  ciue  such  defBult(s)  to 
SBA's  satisfaction  vtdthin  the  time 
period  provided  by  SBA,  SBA  may 
declare:  (i)  The  entire  indebtedness 
evidenced  by  Debentures,  including 
accrued  interest,  and/or  (ii)  the 
Redemption  Price  of  Preferred 
Securities,  together  with  accumulated 
and  unpaid  dividends  or  equivalent 
distributions,  and/or  (iii)  any  other 
amounts  owed  SBA  with  respect 
thereto,  to  be  immediately  due  and 
payable,  and  SBA  may  avail  itself  of  any 
remedy  available  under  the  Act, 
specifically  including  institution  of 
proceedings  for  the  appointment  of  SBA 
or  its  designee  as  receiver  of  Licensee 
ptusuant  to  section  311(c)  thereof  (the 
terms  "Retained  Earnings  Available  for 
Distribution"  and  "Provided,  howevef 
used  in  this  section  shall  have  the  same 
meanings  assigned  to  them  on  SBA 
Form  468): 

(2)  Excessive  compensation.  Without 
the  prior  written  consent  of  SBA. 
Licensee  increases  the  ag^jregate  amount 
it  pays  for  salaries  or  other 
compensation  of  officers,  directors, 
employees,  or  Investment  Advisers/ 
Managers  beyond  the  amoimt 
previously  approved  by  SBA. 

(3)  Improper  Distributions.  Except  as 
permitted  under  §  107.802.  without  the 
prior  written  consent  of  SBA,  Licensee 
makes  any  Distribution  to  its 
shareholders  or  partners  other  than 
payments  out  of  Retained  Earning 
Available  for  Distribution  based  on 
either  the  shareholder'  pro-rata  interests 
or  the  provisions  for  profit  distributions 
in  Licensee's  partnership  agreement,  as 
appropriate;  Provided,  however,  that 
Licensees  issxiing  Participating 
Securities  may  make  Distributions 
xinder  such  securities  as  permitted 
under  §§  107.243  and  107.245. 

(4)  Failure  to  maintain  Regulatory 
Capital.  Licensee  fails  to  maintain  the 
minimum  Regulatory  Capital 
requirement  under  the  Act  or,  without 
the  prior  written  consent  of  SBA, 
reduces  its  Regulatory  Capital,  except  as 
permitted  by  §§  107.245  and  107.802. 

(5)  Capital  Impairment  Licensee  has 
a  condition  of  Capital  Impairment  as 
determined  under  §  107.210(h). 


(6)  Cross-default.  Failure  of  Licensee 
to  pay  any  amoimt  when  due  on  any 
obligation  greater  than  $100,000  or  the 
occurrence  of  any  event  or  the  existence 
of  any  condition,  the  efiiact  of  whidi 
default  or  event  or  condition  is  to  cause 
or  to  permit  such  obligation  to  become 
due  or  to  become  payable  (with  or 
vnthout  notice)  prior  to  its  stated 
maturity,  unless  Licensee  pays  such 
amoimt  v^thin  any  applicable  grace 
period  or  contests  the  payment  of  such 
obligation  in  good  faith  by  appropriate 
proceedings. 

(7)  Nonperformance.  Nonperformance 
or  violation  by  Licensee  of  one  or  more 
of  the  terms  and  conditions  of  any  note. 
Debenttire.  or  Preferred  Security,  or 
other  obligation  of  Licensee  issued  to. 
held  or  guaranteed  by  SBA,  or  of  any 
agreement  with  or  conditions  imposed 
by  SBA  in  its  administration  of  the  Act 
and  the  regulations  promulgated 
thereimder. 

(8)  Noncompliance.  Except  as 
otherwise  provided  for  in  paragraph 
(c)(5)  of  this  section,  failure  of  Licensee, 
as  determined  by  SBA,  to  comply  with 
one  or  more  of  the  substantive 
provisions  of  the  Act.  specifically 
including  but  not  limited  to  the 
provisions  summarized  in  section  310(c) 
of  the  Act.  or  any  substantive  regulation 
promulgated  under  the  Act. 

(9)  Failure  to  maintain  investment 
ratios.  Failure  of  Licensee  to  maintain 
the  investment  ratios  or  amounts 
required  for  Preferred  Securities  in 
excess  of  100%  of  Leverageable  Capital 
(§  107.230(c)(4))  or  Leverage  in  excess  of 
300%  of  Leverageable  Capital 

(§  107.230(c)(3)).  if  applicable  to  such 
Licensee,  as  of  the  ena  of  each  fiscal 
year;  Provided,  however,  That  the 
prepayment,  sale,  or  disposition  of 
Qualified  Investments  or  Venture 
Capital  Financing,  as  appropriate, 
increases  in  Leverageable  Capital,  or  the 
receipt  of  additional  leverage,  within 
120  days  prior  to  the  end  of  the  fiscal 
year  shall  be  disregarded  in  determining 
whether  Licensee  meets  the  foregoing 
requirements  as  of  the  close  of  its  fiscal 
year. 

(e)  Repeated  non-substantive 
violations.  If  a  Licensee  repeatedly  fails 
to  comply  with  any  one  or  more  of  the 
non-substantive  provisions  of  the  Act  or 
any  non-substantive  regulation 
promulgated  thereunder.  SBA.  after 
written  notification  to  the  Licensee  and 
until  such  condition  is  cured  to  SBA's 
satisfaction,  shall  deny  additional 
Leverage  to  such  Licensee  and/or 
reqmre  such  Licensee  to  take  such 
actions  as  SBA  may  determine  to  be 
appropriate  under  the  circumstances. 

(f)  Consent  to  removal  of  officers, 
directors,  or  general  partners  and/or 
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appointment  of  receiver.  The  Articles  of 
any  Licensee  issuing  Debentures  or 
Preferred  Seciirities  afier  September  30, 
1993,  shall  include  the  following 
provisions  as  a  condition  to  the 
purchase  or  guaranty  by  SB  A  of  such 
Leverage.  Upon  the  occurrence  or  any  of 
the  events  specified  in  13  CFR 
107.261(c)  (1)  through  (7)  or  107.261(d) 
(1)  and  (2)  as  determined  by  SBA.  SEA 
shall  have  the  right,  and  Licensee 
consents  to  SBA's  exercise  of  such  right: 
(1)  With  respect  to  a  Corporate  Licensee, 
upon  written  notice,  to  reauire  Licensee 
to  replace,  with  individuals  approved 
by  SBA,  one  or  more  of  Licensee's 
officers  and/or  suc^  number  of  directors 
of  Licensee's  board  of  directors  as  is 
sufficient  to  constitute  a  majority  of 
such  board,  or  (2)  with  respect  to  an 
Unincorporated  Licensee,  upon  written 
notice,  to  require  Licensee  to  remove  the 
person(s)  responsible  for  such 
ocourence  and/or  to  remove  the  general 
partner  of  Licensee,  which  generd 
partner  shall  then  be  replaced  in 
accordance  with  Licensee's  Articles  by 
a  new  general  partner  approved  by  SBA, 
and/or  (3)  with  respect  to  either  a 
Corporate  or  Unincorporated  Licensee, 
to  the  appointment  of  SBA  or  its 
designee  as  receiver  of  Licensee 
pursuant  to  section  311(c)  of  the  Act  for 
the  purpose  of  continuing  to  operate 
Licensee.  The  appointment  of  a  receiver 
to  liquidate  a  Licensee  shall  not  be 
within  such  consent  and  shall  be  subject 
to  the  relevant  provisions  of  the  Act. 

1107.262   CondMoneaffactingieeiMrsof 
Participeting  Seetiritiee. 

(a)  Applicability.  The  conditions  of 
this  section  apply  to  Licensees  with 
outstanding  Participating  Securities  or 
with  Earmarked  Assets  in  their 
portfoUos.  The  Articles  of  any  such 
Licensee  shall  include  the  provisions  of 
this  §  107.262  as  a  condition  to  the 
guaranty  by  SBA  of  Participating 
Seciuities  and  for  so  long  as  the 
Licensee  owns  Earmark^  Assets. 

(b)  Consent  to  removal  of  officers, 
directors,  or  general  partners,  and/or 
appointment  of  receiver.  (1)  Upon  the 
occurrence  of  any  of  the  following 
conditions  as  determined  by  SBA,  SBA 
shall  have  the  right,  and  Licensee 
consents  to  SBA's  exercise  of  such  right: 
(i)  With  respect  to  a  Corporate  Licensee, 
upon  written  notice,  to  require  Licensee 
to  replace,  with  individuals  approved 
by  SBA,  one  or  more  of  Licensee's 
officers  and/or  such  number  of  directors 
of  Licensee's  board  of  directors  as  is 
sufficient  to  constitute  a  majority  of 
such  board,  or  (ii)  with  respect  to  an 
Unincorporated  Licensee,  upon  written 
notice,  to  require  Licensee  to  remove  the 
person(s)  responsible  for  such 


occurrence  and/or  to  remove  the  general 
partner  of  Licensee,  which  generd 
partner  shall  then  be  replaced  in 
accordance  with  Licensee's  Articles  by 
a  new  general  partner  approved  by  SBA, 
and/or  (iii)  with  respect  to  either  a 
Corporate  qr  Unincorporated  Licensee, 
to  the  appointment  of  SBA  or  its 
designee  as  receiver  of  Licensee 
pursuant  to  section  311(c)  of  the  Act  for 
the  purpose  of  continuing  to  operate 
Licensee.  The  appointment  of  a  receiver 
to  Uquidate  a  Licensee  shall  not  be 
within  such  consent  and  shall  be  subject 
to  all  of  the  provisions  of  the  Act. 

(2)  Insolvency.  Licensee  is  equitably 
or  legally  insolvent. 

(3)  Voluntary  assignment.  Licensee 
makes  a  voluntary  assignment  for  the 
benefit  of  creditors. 

(4)  Bankruptcy.  The  Licensee 
commences  any  bankruptcy  or 
reorganization  proceeding,  receivership, 
dissolution  or  other  similar  creditors' 
rights  proceeding,  or  such  action  is 
initiated  against  Licensee  and  is  not 
dismissed  within  60  days. 

(5)  Transfer  of  Control.  Licensee 
violates  §  107.104  and/or  willfully 
violates  §  107.601,  and  such  violation 
results  in  a  transfer  of  Control  of 
Licensee. 

(6)  Fraud.  Licensee  commits  a 
fivudulent  act  which  causes  serious 
detriment  to  SBA's  position  as  a 
guarantor. 

(7)  Fraudulent  transfers.  Licensee 
makes  any  transfer  or  incurs  any 
obUgation  that  is  fraudulent  under  the 
termsofllU.S.C.  548. 

(c)  Failure  to  remove.  (1)  Upon  the 
occurrence  of  any  of  the  following 
conditions  as  determined  by  SBA,  and 
only  if  Licensee  fails  to  remove  the 
person(s)  SBA  identifies  as  responsible 
for  such  occurrence  and/or  cure  such 
occurrence  to  SBA's  satisfaction  within 
a  time  period  determined  by  SBA,  SBA 
shall  have  the  right,  and  Licensee 
consents  to  SBA's  exercise  of  such  right: 
(i)  With  respect  to  a  Corporate  Licensee, 
upon  written  notice,  to  replace  one  or 
more  of  Licensee's  officers  and/or  such 
number  of  directors  of  Licensee's  board 
of  directors  as  is  sufficient  to  constitute 
a  majority  of  such  board,  or  (ii)  with 
respect  to  an  Unincorporated  Licensee, 
upon  written  notice,  to  require  Licensee 
to  remove  the  person(s)  responsible  for 
such  occiurence  and/or  to  remove  the 
general  partner  of  Licensee,  which 
general  partner  shall  then  be  replaced  in 
accordance  with  Licensee's  Articles  by 
a  new  general  partner  approved  by  SBA, 
and/or  (iii)  with  respect  to  either  a 
Corporate  or  Unincorporated  Licensee, 
to  the  appointment  of  SBA  or  its 
designee  as  receiver  of  Licensee 
pursuant  to  section  311(c)  of  the  Act  for 


the  purpose  of  continuing  to  operate 
Licensee.  The  appointment  of  a  receiver 
to  liquidate  a  Licensee  shall  not  be 
within  such  consent  and  shall  be  subject 
to  the  relevant  provisions  of  the  Act. 

(1)  Willful  conflicts  of  interest. 
Licensee  willfully  violates  §  107.903. 

(2)  Willful  or  repeated 
noncompliance.  Licensee  %villfully  or 
repeatedly  violates  one  or  more  of  the 
substantive  provisions  of  the  Act. 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(3)  Failure  to  comply  with  restrictions 
under  §  107.262(d).  Licensee  fails  to 
comply  with  the  restrictions  imposed  by 
SBA  imder  paragraph  (d)  of  this  section. 

(d)  Consent  to  restricted  operations. 
(1)  Upon  the  occurrence  of  any  of  the 
conditions  set  forth  in  this  paragraph  (d) 
as  determined  by  SBA,  and  untusuch 
condition(s)  are  cured  to  SBA's 
satisfaction  within  a  time  period 
determined  by  SBA,  SBA  shall  have  the 
right,  and  Licensee  consents  to  SBA's 
exercise  of  such  right,  upon  written 
notice,  ^o  (i)  Prohibit  Licensee  from 
making  any  additional  investments 
except  for:  (A)  Investments  pursuant  to 
legally  binding  commitments  entered 
into  by  Licensee  prior  to  such  notice 
and  (B)  subject  to  SBA's  prior  written 
approval,  investments  that  are  necessary 
to  protect  Licensee's  investment,  (ii) 
until  all  Leverage  is  redeemed  and 
amounts  due  are  paid,  prohibit 
Distributions  by  the  Licensee  to  any 
party  other  than  SBA.  its  agent  or 
Trustee,  and  (iii)  require  all 
commitments  to  Licensee  from 
Institutional  Investors  to  be  funded  at 
the  earliest  time(s)  permitted  in 
accordance  with  Licensee's  Articles: 

(2)  Removal  Conditions.  Any 
condition  listed  in  paragraphs  (b)  or  (c) 
of  this  section. 

(3)  Failure  to  maintain  Regulatory 
Capital.  Licensee  fails  to  maintain  the 
minimum  Regulatory  Capital  as 
required  by  §  107.101(d). 

(4)  Capital  or  Liquidity  Impairment. 
Licensee  has  a  condition  of  Capital 
Impairment  as  determined  under 

§  107.210(h)  or  a  condition  of  Liquidity 
Impairment  as  determined  under 
§  107.241(f)  and  fails  to  cure  the 
impairment  within  time  limits  set  by 
SBA  in  writing. 

(5)  Improper  Distributions.  A  Licensee 
makes  any  Distribution  to  its 
shareholders  or  partners  other  than 
those  permitted  by  §§  107.245  and 
107.802. 

(6)  Excessive  Management  Expenses. 
Without  the  prior  written  consent  of 
SBA,  Licensee  incurs  Management 
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Expenses  in  excess  of  those  permitted 
under  S  107.241(d). 

(7)  Failure  to  make  payment.  Failure 
of  Licensee  to  make  payment  of  any 
amount  required  by  §§  107.240  through 
107.247  unless  otherwise  permitted  by 
SBA. 

(8)  Noncompliance.  Except  as 
otherwise  provided  for  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  failure  of 
the  Licensee,  as  determined  by  SBA.  to 
comply  with  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(9)  Failure  to  maintain  diversity. 
Licensee  fails  to  maintain  diversity 
between  management  and  ownership  as 
required  by  §  107.241(c). 

(10)  Failure  to  maintain  investment 
ratios.  Failure  of  Licensee  to  maintain 
the  investment  ratios  or  amounts 
required  for  Participating  Securities 
(§  107.241(b))  or  Leverage  in  excess  of 
300%  of  Leverageable  Capital 

(§  107.230(c)(3)).  if  applicable  to  such 
I  Jcensee,  as  of  the  end  of  each  fiscal 
year:  Provided,  however,  that  the 
prepayment,  sale,  or  disposition  of 
Equity  Capital  Investments  or  Venture 
Capital  Financing,  as  appropriate, 
increases  in  Leverageable  Capital,  or  the 
receipt  of  additional  Leverage,  within 
120  days  prior  to  the  end  of  the  fiscal 
year  shall  be  disregarded  in  determining 
whether  Licensee  meets  the  foragoing 
requirements  as  of  the  close  of  its  fiscal 
year. 

(11)  Nonperformance.  j 
Nonperformance  or  violaticm  by 
Licensee  of  one  or  more  of  the  terms  and 
conditions  of  any  Participating  Seciuity 
or  of  any  agreement  with  or  conditions 
imposed  by  SBA  in  its  administration  of 
the  Act  and  the  regulations  promulgated 
thereimder. 

(12)  Noncooperation  under 

§  107.262(e).  Licensee  fails  to  take 
appropriate  steps,  satisfactory  to  SBA.  to 
accomplish  such  action  as  SBA  may 
have  required  pursuant  to  paragraph  (e) 
of  this  section. 

(e)  Repeated  non-substantive 
•  violations.  If  a  Licensee  repeated  fails  to 
comply  vrith  any  one  or  more  of  the 
non-substantive  provisions  of  the  Act  at 
any  non-substantive  regulation 
promulgated  thereunder,  SBA,  after 
written  notification  to  the  Licensee  and 
until  such  condition  is  cured  to  SBA's 
satisfaction,  shall  d«iy  additional 
Leverage  to  such  Licensee  and/or 
require  such  Licensee  to  take  such 
actions  as  SBA  may  detwmine  to  be 
appropriate  under  the  circumstances. 


1107.263    Noiwwalvr. 

No  failure  to  SBA  to  exercise  and  no 
delay  in  exercising  any  right  or  remedy 
under  the  Act  or  the  regulations  in  this 
section  shall  operate  as  a  waiver  thereof. 
Any  failure  of  SBA  at  any  time  to 
require  the  performance  by  Licensee  of 
any  one  or  more  of  the  terms  or 
provisions  of  any  debt  instrument. 
Preferred  or  Participating  Security  of 
Licensee  issued  to.  held,  or  guaranteed 
by  SBA  shall  in  no  way  affect  SBA's 
right  to  enforce  the  same,  nor  shall 
SBA's  waiver  of,  or  failure  to  enforce, 
any  term  or  provision  of  any  debt 
instrument.  Preferred,  or  Participating 
Security  of  Licensee  issued  to.  held,  or 
guaranteed  by  SBA  or  of  any  event  or 
condition  set  forth  in  §§  107.261  or 
107.262  be  taken  or  held  to  be  a  waiver 
of  any  suceeding  breach  of  any  such 
term  or  provision  or  condition. 

6.  Section  107.901  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

f  107.901    Prohibited  use  o(  fund*. 

•        •        •        •        • 

(a)  Relending.  reinvesting,  etc.  For 
relending  or  reinvesting,  if  its  primary 
business  activity  involves,  directly  or 
indirectly,  providing  funds  to  others, 
the  purchase  of  debt  obligations, 
factoring  or  long-term  leasing  of 
equipment  with  no  provision  for 
maintenance  or  repair;  Provided, 
however,  that  Venture  Capital 
Financings  (as  defined  in 
§  107.230(c)(3))  of  a  Disadvantaged 
Concern  engaged  primarily  in  relending 
or  reinvesting  activities  shall  be 
permitted,  except  for  benks  and  savings 
and  loan  associations  not  insured  by 
agencies  of  the  Federal  Govemmoit, 
and  agricultural  credit  companies. 


1107.1004    Repofling  chafiQea  not  subiect 
to  prior  SBA  approvaL 

(a)  Changes  to  be  reported.  Any 
change  of  Licensee's  name,  address, 
telephone  number,  officers,  directors,  or 
other  participants  in  the  management  of 
Licensee,  articles,  operating  area, 
investment  policy,  or  increase  in 
capitalization  not  otherwise  required  to 
be  submitted  for  prior  approval  (see,  for 
example,  §  107.601)  shall  be  reported  to 
SBA  not  later  than  thirty  days  after 
these  events.  •  •  • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  BusineH 
Investment  Companies) 

Dated:  June  5. 1993. 
Erskine  B.  BowIm, 
Administrator. 
|FR  Doc.  93-18362  Filed  8-4-93;  8:4S  am) 
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7.  Section  107.906  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 


I1O7J06  VIototiano  besed  on  false 
and  nonparformance  ol  agroemanta 
SBA. 


(a)  Nonperformance.  Nonperformance 
of  any  of  the  requirements  of  any 
Debenture,  Participating  Security  or 
Preferred  Security  issued  to.  held  or 
guaranteed  by  SBA,  or  any  written 
agreement  with  SBA. 
•        •        •        •        • 

8.  Section  1C7.1004  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a)  to  read  as  follows: 


SMALL  BUSINESS  AOMiNiSTRATION 
13  CFR  Part  107 

Small  Buslnesa  Investment 
Companies;  Definitions  of  Various 
Terms 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

In  the  matter  of  Small  Business  Investment 
Companies:  Definitions  of  Alter  Ego  Concern. 
Commitment.  Common  Control,  Control, 
Control  Person,  Cost  of  Money,  Institutional 
Investor,  Leveragoable  Capital,  Operating 
Small  Concern,  Private  Capital,  and 
Regulatory  Capital;  Limited  partnership 
SBlCs:  Fees  and  Interest  Chaoges  by  SBICs; 
Operational  Requirements;  Overlines; 
Verification  of  eligibility  and  use  of  funds; 
Economic  Impact;  Other  Permissible 
Financings;  Issuance  of  Licensee  securities; 
Idle  Funds  investments;  Financing  changes 
of  ownershifn  Confoiming  aoieadnient; 
Prohibited  Uses  of  Fundr.  Valuation 
guidelines. 

SUMMARY:  Title  IV  of  the  "Small 
Business  Investment  Act  of  1992 
(September  4, 1992)"  made  a  number  of 
changes  to  the  Small  Business 
Investment  Act  of  1958,  as  am«ided 
(the  Act).  Several  changes  whidi  are  set 
forth  in  a  separate  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register  affect  financial  assistance 
provided  by  the  Small  Business 
Administration  (SBA)  to  Small  Business 
Investment  companies  (SBICs)  that  are 
licensed  and  regulated  by  SBA.  Title  IV 
also  made  changes  that  affiact  the 
eligibility  and  operations  of  Licensees. 
This  proposed  rule  would  implement 
these  statutorily  mandated  eligibility 
and  operational  changes,  and  it  would 
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also  make  other  changes  many  of  which 
relate  to  the  statutory  changes. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  October  4, 1993. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Wayne  S.  Foren,  Associate 
Administrator  for  Investment;  Small 
Business  Administration;  suite  6300; 
409  3rd  Street.  SW.;  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Klapp,  Director.  Office  of 
Program  Development:  telephone  (202) 
205-6515. 

SUPPLEMENTARY  INFORMATION: 

Common  Control 

On  May  10. 1991  SBA  published  a 
proposed  rule  (56  PR  21639) 
implementing  the  amendment  made  to 
section  303(b)(1)  of  the  Small  Business 
Investment  Act  (the  Act)  by  section 
215(a)(1)  of  Public  Law  101-574. 
forbidding  SBA  to  guarantee  the 
debentures  of  any  Licensee  if,  as  a  result 
thereof,  the  aggregate  outstanding 
amount  of  SBA-guaranteed  debentures 
issued  by  such  Licensee  and  any  other 
Licensee  or  Licensees  under  common 
control  therewith  would  exceed  $35 
million.  By  the  terms  of  section  402  of 
Public  Law  102-366  (September  4. 
1992)  the  $35  million  debenture 
leverage  ceiling  was  superseded  by  a 
$90  million  ceiling  on  the  aggregate 
amount  of  Leverage  of  all  forms^that 
might  be  outstanding  in  any  Licensee  or 
Licensees  under  common  control, 
"unless  the  Administration  determines 
on  a  case  by  case  basis  to  permit  a 
higher  amount  for  companies  under 
common  control  and  imposes  such 
additional  terms  and  conditions  as  it 
determines  appropriate  to  minimize  the 
risk  of  loss  to  the  Administration  in  the 
event  of  default." 

SBA  does  not  believe  that  Congress 
intended  the  words  "commonly 
controlled"  to  mean  only  "commonly 
owned",  since  there  are  many  different 
methods  of  control  other  than  mere 
ownership  of  record.  Rather,  SBA 
believes  that  Congress  intended  both  to 
limit  the  dollar  amount  of  leverage 
available  to  a  single  group  of  investors, 
and  to  limit  the  dollar  amount  for  which 
SBA  would  be  at  risk  as  a  result  of  the 
business  judgment  of  a  single 
management  group,  even  though  the 
managers  are  not  the  owners. 
Consequently,  the  intention  of  this 
regulation  is  that  two  or  more  Licensees 
will  be  presumed  to  be  "commonly 
controlled"  if  there  is  an  affiliate 
relationship  between  or  among  them, 
which  could  be  based  upon  ownership 
of  stock  or  partnership  capital  of  the 


Licensees,  or  upon  management  by 
affiliated  persons  or  entities,  even  if 
there  is  no  afHliation  between  or  among 
the  owners  of  the  Licensees.  The 
presumption  that  two  or  more  Licensees 
are  "commonly  controlled"  is  not 
precluded  solely  because  of  the  absence 
of  any  affiliation  between  or  among 
their  respective  owners,  or  any  interlock 
of  their  respective  officers  and/or 
directors,  or  general  partners  or  Control 
Persons.  Licensees  shall  be  presumed  to 
be  "commonly  controlled"  under  the 
terms  of  the  proposed  rule  if  day-to-day 
management  is  contracted  out  to  a 
single  entity,  or  to  two  or  more  affiliated 
entities. 

This  regulation  substitutes  a 
rebuttable  presumption  of  common 
control  for  the  conclusive  presumption 
contemplated  in  the  withdirawn 
proposed  rule.  Specifically,  proof  of 
common  ownership  need  not  compel 
the  conclusion  of  common  control  if  it 
can  be  satisfactorily  demonstrated  to 
SBA  that,  for  example,  two  or  more 
Licensees  under  common  ownership 
operate  under  entirely  different 
management  teams,  are  located  in 
different  regions,  and  pursue  different 
investment  plans.  On  the  other  hand, 
the  presumption  of  common  control 
would  not  be  rebutted  by  a  showing  that 
two  or  more  Licensees  are  separately 
owned,  and  each  has  a  separate  Board 
of  Directors  or  General  Partner,  if  it  also 
appeared  that  each  Board  or  General 
Partner  had  effectively  delegated 
operational  control  to  a  common 
adviser/manager. 

Since  SBA  is  not  aware  of  any  groups 
of  Licensees  under  common  control  that 
presently  have  outstanding  Leverage  in 
any  amount  close  to  $90  million,  much 
less  in  excess  of  $90  million,  there  is  no 
need  at  this  time  to  address  the  question 
of  any  phase-in  of  the  ceiling.  It  should 
be  understood  that  SBA  has  no  statutory 
authority  to  extend  any  form  of  Leverage 
to  any  Licensee  if  the  aggregate  amount 
of  Leverage  of  all  kinds  outstanding 
from  that  Licensee  and  the  others  under 
common  control  with  it  would  thereby 
exceed  $90,000,000  "unless  (SBA) 
determines  on  a  case  by  case  basis  to 
permit  a  higher  amount  for  companies 
imder  common  control  and  imposes 
such  additional  terms  and  conditions  as 
it  determines  appropriate  to  minimize 
the  risk  of  loss  to  the  Administration  in 
the  event  of  default." 

Cost  of  Money 

Section  411  of  Public  Law  102-366 
directs  SBA  to  allow  Licensees  that  have 
issued  debentures  with  SBA's 
guarantee,  or  have  issued  their  " 
debentures  to  SBA,  to  charge  a 
maximum  rate  of  interest  that  also 


reflects  "such  other  expenses  of  the 
company  as  may  be  approved  by  the 
Administration."  Sharing  Congress's 
concern  for  the  general  level  of 
profitability  of  the  SBIC  industry,  SBA 
proposes  three  regulatory  changes.  The 
first  of  these  is  an  amendment  of  the 
definition  of  "Cost  of  Money"  (COM) 
that  would  allow  Licensees  to  impose 
upon  Small  Concerns  certain  fees  and 
charges  that  virill  be  excluded  from  the 
computation  of  COM.  Other  changes  are 
proposed  in  the  wording  of  §§  107.302 
and  107.402  and  will  be  addressed 
hereafter.  At  this  point,  discussion  is 
primarily  directed  to  the  proposed  new 
definition  of  COM,  as  set  forth  in 
§107.3. 

The  general  rule  now  embodied  in  the 
definition  of  COM  is  that  everything 
that  a  Small  Concern  and/or  its  affiliates 
is  required  to  pay  to  a  Licensee  and/or 
the  Licensee's  Associates,  regardless  of 
the  label  that  may  be  applied  to  any 
particular  payment,  is  to  be  included  as 
an  element  of  the  Small  Concern's  COM 
unless  the  payment  in  question  falls 
within  a  specific  exemption. 

However,  subject  to  the  foregoing 
general  rule  that  SBA  does  not  propose 
to  change,  Licensees  are  nevertheless 
authorized  to  charge  certain  additional 
fees  that  are  not  considered  part  of 
COM.  For  example,  reasonable 
prepayment  penalties  imposed  pursuant 
to  §  107.301(a)  and  fees  for  management 
services  imposed  pursuant  to  S  107.501 
are  now,  and  would  continue  to  be, 
excluded  from  the  computation  of  COM. 

The  present  definition  also  excludes 
commitment  fees  imposed  pursuant  to 
§  107.402  from  the  computation  of 
COM,  but  SBA  proposes  to  eliminate  the 
present  exclusion  of  commitment  fees 
and,  instead,  permit  Licensees  to  charge 
a  processing  fee,  in  no  event  to  exceed 
3  percent  of  the  requested  amount  of 
Financing:  and  to  collect  this  fee,  in  fiill 
or  in  part,  before  processing  the  Small 
Concern's  application.  SBA  intends  to 
allow  a  Licensee  to  charge  interest  at  the 
maximum  permissible  rate,  and  to 
collect  a  processing  fee,  not  to  exceed  3 
percent  of  the  amount  of  the  Financing, 
in  addition.  If  the  Financing  closes,  the 
Licensee  may  collect  or  retain  the  hill 
amount  of  the  processing  fee.  even  if  no 
commitment  was  extended,  and  no  part 
of  this  fee  will  be  included  in  the 
computation  of  COM.  On  the  other 
hand,  if  the  Licensee  has  collected  a 
processing  fee  equal  to  3  percent  of  the 
requested  Financing,  any  additional  fee. 
whether  based  on  the  extension  of  a 
commitment,  or  otherwise,  will  be 
included  in  computation  of  COM. 

Although  the  proposed  regulatory 
changes  would  permit  a  Licensee  to 
require  a  processing  fee  before 
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processing  an  application  for  Financing, 
SBA  proposes  to  amend  §  107.402  to 
make  it  dear  that  it  is  not  intended  that 
any  Licensee  will  derive  a  profit  from  a 
rejected  applicati(m.  In  sucn  a  case,  the 
Licensee  must  return  the  entire  amoimt 
of  any  processing  fee  collected  in  excess 
of  certain  specified  out-of-pocket  costs. 
See  the  proposed  amendments  to 
§  107.402.  If  the  application  is  rejected, 
the  Small  Concern  will  have  no 
obligation  to  reimbiffse  the  Licensee  fat 
any  additional  expenses  the  Licensee 
may  have  incurred,  even  if  the  Licensee 
has  previously  charged  a  smaller 
advance  processing  fiae  than  it  might 
have  chafed,  or  no  processing  fee  at  all. 

If  the  Licensee  does  provide 
Financing,  the  Small  Concern  may  also 
be  required  to  reimburse  the  Licensee 
for  out-of-pocket  conveyance  and/or 
.  "cordation  fees  and  taxes;  and 
fOMSonable  dosing  costs.  Such 
reimbursement,  which  may  be  required 
in  addition  to  the  processing  fee.  is  also 
:  lot  to  be  included  in  the  computation 
of  COM. 

The  proposed  definition  of  CC^ 
\^ouId  also  allow  Licensees  to  impose 
upon  Small  Concerns  three  other 
charges,  in  addition  to  presently- 
exduded  charges,  that  would  bie 
excluded  from  the  computation  of  COM. 

By  agreement  with  a  amall  Concern, 
a  Licmsee  may  receive  a  reasonable  fee 
for  its  efibrts  in  arranging  Financing 
from  non-SUC  non-Associate  sources, 
and  the  amount  of  such  fee.  whether  or 
not  the  Licensee  itself  partidpates  in 
Finandng,  is  excluded  from  the 
computaticHi  of  COM. 

A  Licensee  may  require  the  Small 
Concern  to  reimburse  it  for  the 
reasonable  and  necessary  costs  incurred 
by  the  Licensee  in  monitoring  the 
Finandng.  and  the  amount  of  such 
reimbursement  is  excluded  from 
comoutation  of  COM. 

A  Licensee  that  has  a  "watchdog" 
director  serving  on  the  board  of  a  Small 
Concern  pursuant  to  %  107.903(f)  may 
receive  reasonable  director's  fees,  not  in 
excess  of  those  paid  to  outside  directors; 
and  such  fees  are  not  to  be  induded  in 
computing  COM. 

Finally,  the  language  presently  found 
in  the  definition  of  COM  that  requires 
a  Licensee,  in  the  event  of  prepayment 
under  certain  drcumstances,  to  refund 
unearned  front-end  charges  has  been 
moved  to  propoeed  §  107.402(f),  and 
will  be  discussed  hereafter. 

Private  CapiUl  { 

Section  410  of  Public  Law  l62-366 
added  a  definition  of  "pntvate  capital" 
to  the  Act  that,  among  other  things, 
requires  SBA  to  recognize  "unfunded 
commitments  from  Institutional 


Inventors  that  meet  criteria  established 
by  the  Administration"  as  part  of  a 
Licensee's  Private  Capital  for  certain 
purposes.  Accordingly.  SBA  proposes  to 
adopt  a  definition  of  "Institutional 
Investor".  It  is  not  SBA's  intmition  to 
exclude  any  particular  category  of 
qualified  investor,  and  thwe  is  a  catch- 
all dause  at  the  end  that  brings  'any 
other  entity  that  SBA  shall  determine  to 
be  an  Institutional  Investor"  within  the 
proposed  definition's  scope.  SBA's 
recognition  of  an  unfunded  commitment 
from  any  entity  that  falls  undw  the 
proposed  definition  of  Institutional 
Investor  will  depend  upon  whether  the 
entity  in  question  is  subject  to 
meaningful  State  or  Federal  regulation 
that  is  intended  to  insure  its  solvency, 
or  has  a  net  worth  in  excess  of 
$10,000,000.  or  an  acceptable  guarantee 
or  letter  of  credit  behind  its  unfunded 
conunitment,  or  is  an  investing  agent  for 
any  of  the  foregoing  classes  of  investors. 
See  also  the  discussion,  below,  of 
Private  Capital. 

PubUc  Law  102-366  indudes  two 
provisions  that  significantly  afiect  the 
definition  of  "Private  Capital"  as 
presently  set  forth  in  §  107.3. 

Section  410  of  Public  Law  102-366. 
the  first  of  these  two  provisions,  adds  a 
statutory  definition  of  "private  capital" 
that,  among  other  things,  recognizes 
funds  invested  in  a  Licensee  or 
applicant  by  a  pension  fund  as  private 
capital,  without  regard  to  whether  the 
fund  is  a  public  or  private  fund.  Section 
410  also  requires  SBA  to  recognize  as 
private  capital  funds  invested  in  a 
Licensee  by  any  State  or  local 
governmental  entity,  but  only  to  the 
extent  that  such  investment  does  not 
exceed  33  percent  of  the  total  private 
capital  of  the  Licensee  (v  applicant  "and 
otherwise  meets  criteria  established  by 
the  Administration".  Findly,  section 
410  recognizes  unfunded  commitments 
frtun  an  institutional  investor  as  a  part 
of  private  capital,  but  only  for  regulatory 
purposes,  and  not  for  purposes  of  either 
meeting  the  minimum  capital 
requirement,  or  fcr  leverage  eligibility. 

Secticm  413  of  Public  Law  102-366  is 
the  second  provision  that  affects  the 
definition  of  private  capital.  Its  language 
is  reflected  in  the  proposed  definition 
that  wrill  be  discuued  in  detail 
hereafter. 

Genwally  speaking.  "Private  Capital" 
is  the  sum  of  private  funds,  as  the  term 
is  ordinarily  imderstood  (subject  to  one 
exception  hereafter  discussed],  plus 
"qualified  nonprivate  funds"  which  is  a 
term  explained  with  four  dauses  that 
define  "qualified  nonprivate  funds". 
However,  there  «e  reallv  only  three 
categories  of  funds  involved:  Federal 
funds.  State  and  local  government 


funds,  and  funds  granted  to  nonprofit 
corporations  or  other  institutions. 
Money  invested  by  any  pension  fund  is 
considered  private  fiinds,  even  if  the 
benefidaries  are  State  or  local 
govenunent  employees,  and  the  fund  is 
managed  by  another  governmental 
agency  or  instrimientality.  On  the  other 
hand,  if  private  investors  capitalize  a 
Licensee  on  the  inducement  of  a 
guarantee  against  loss  issued  by  a  State 
or  local  governmental  entity,  their 
investment,  to  the  extent  of  the 
guaranteed  amount,  will  be  considered 
qualified  nonprivate  funds  invested 
directly  by  the  guarantor. 

There  are  on^r  two  subclasses  of 
Federal  funds  that  may  be  hereafter 
included  in  any  Licensee's  Private 
Capital  if  this  proposed  rule  is  adopted 
without  change:  Federal  funds  that  SBA 
has  already  recognized  as  a  part  of  a 
Licensee's  Private  Capital  under  the 
present  definition,  and  Federal  funds 
that  Congress  may,  by  an  e3q>lidt 
statutory  commandment,  hereafter 
direct  SBA  to  recognize  as  a  part  of  a 
Licensee's  Private  Capital. 

Despite  the  explidt  statutory 
exclusion  of  funds  derived  directly  or 
indirectly  from  Federal  sources  from 
private  capital,  SBA  does  not  believe 
that  Congress  intended  to  affect  any 
present  Licensee  whose  Private  Capital 
includes  direct  or  indirect  Federal  funds 
that  were  previously  recognized  by 
SBA.  Since  September  30. 1983  SBA  has 
recognized  only  direct  or  indired 
Federal  funds  that  were  invested  or 
committed  on  or  before  August  16, 
1982.  SBA  also  regards  the  introdudoiy 
words  of  the  statutory  definition, 
"notwithstanding  any  other  provisi(Hi  of 
law"  and  the  statutory  definition's 
explidt  and  general  exclusion  of 
Federal  fuikls  from  private  capital  as  an 
implidt  repeel  of  any  present  la%rs  that 
may  direct  SBA  to  recognize  Federal 
funds  as  a  part  of  private  capital. 

On  the  other  hand,  the  proposed 
definition  also  recognizes  the  possibiUty 
that  Congress  may  hereafter  require  SBA 
to  recognize  certain  Federal  funds  as 
private  capital. 

The  Private  Capital  status  of  State  or 
local  funds  invested  in  a  Licensee  is 
more  complex  because  the  proposed 
regulatira  reflects  the  recondliation  of 
two  apparently  conflicting  statutoty 
provisions.  In  relevant  part,  the 
statutory  definition  of  "private  capitar 
speaks  of  "any  funds  invested  in  tne 
licensee  by  State  or  local  government 
entities,  to  the  extent  that  sudi 
investment  does  not  exceed  33  percent 
of  a  licensee's  total  private  capital 
*  *  *".  This  language  is  located  at  the 
end  of  paragraph  (c)  of  the  proposed 
definition,  wfaidi  applies  generally  to 
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all  money  that  goes  into  any  Licensee 
and  originates  with  a  State  or  local 
governmental  entity,  regardless  of  the 
number  of  bank  accounts  or  intervening 
entities  through  which  the  money  may 
pass  on  the  «ray  to  the  Licensee.  SBA 
does  not  believe  Congress  intend^  that 
the  33  percent  limitation  that  it  inqrased 
on  the  percentage  of  State  or  local 
money  in  the  private  capital  of  a 
Licensee  should  be  easily  evaded  by 
routing  additional  money  through  one 
or  more  conduits. 

The  new  definition  of  "private 
capital"  tliat  was  added  to  the  Small 
Business  Investment  Act  is  not, 
however.  Congress's  last  word  on  the 
subject.  That  last  word  is  to  be  found  in 
section  303(e)  of  the  Act,  as  amended  by 
section  413(2}  of  Public  Law  102-366. 
As  amended,  section  303(e)  sets  forth  an 
exception  to  the  general  rule  governing 
the  status  of  State  or  local  funds 
invested  in  a  Licensee.  This  exception 
applies  only  when  two  conditions,  both 
expUcitly  stated  in  the  Act,  as  amended, 
are  satished:  (1)  The  Licensee  (or 
applicant)  is  a  section  301(d)  company 
(SSBIC);  and  (2)  the  money  must  be 
"capital  indirectly  obtained".  Congress 
defined  "capital  indirectly  obtained"  in 
terms  of  illustration  rather  than  terms  of 
limitation,  but  &om  these  illustrations 
SBA  has  concluded  that  "capital 
indirectly  obtained"  means  money 
derived  from  the  investment  of  State  or 
local  government  money,  regardless  of 
whether  the  investing  entity  is  a  State  or 
local  government  financing  agency  that 
"invests"  by  making  loans,  a  State  or 
local  government  that  invests  in 
securities  as  a  passive  investor,  or  a 
private  nonprofit  corporation  that 
invests  grant  funds  received  fitim  a  State 
or  local  government  SBA  does  not 
propose  to  treat  grant  funds  themselves 
as  "capital  inditectly  obtained".  The 
principal  amount  of  any  State  or  load 
government  grant  funds  routed  through 
a  nonprofit  corporation  would  be 
considered  funds  invested  by  a  State  or 
local  govemmant  entity,  and  subject  to 
the  33  percent  limitation  applicable  to 
such  funds.  SBA  does  not  regard  the 
language  ci  sectioo  303(e)  of  the  Act.  as 
amendad,  as  a  muiifestatioo  of 
Congressional  intent  to  require  SBA  to 
license  an  SSBIC  ai^licant  capitalized 
entirely  with  "capital  indirectly 
obtained."  Such  an  interpretation  would 
be  inconsistant  wridi  aection  3t02(c)  of 
the  Act  aiithftrizmg  SBA  to  limit  the 
"aggre^e  amount  of  shares  in  any 
[Licensee]  which  may  be  owned  or 
controlled  l^  any  stockholder,  or  by  any 
group  or  class  of  stockhcrfders  *  *  *". 
Accordingly,  SBA  is  required  to  fix  a  33 
percent  limit  on  the  percentage  of  any 


appUcant's  or  Licensee's  Private  Capital 
that  may  consist  of  funds  invested  by 
any  State  or  local  government  entity.  In 
the  case  of  a  section  301(d)  Licensee  or 
applicant,  however.  Private  Capital  may 
also  include  "capital  indirectly 
obtained"  from  a  State  or  local 
govemmoit  entity,  or  private  non-profit 
entity,  provided  the  aggregate  of  such 
indirect  funds  and  other  State  and  local 
government  funds  does  not  exceed  40 
percent  of  Private  Capital 

Section  301(b)  of  the  Act  requires 
SBA  to  make  a  positive  determination  as 
to  the  probability  of  successful 
operation  by  any  applicant  before  it  may 
issue  a  license,  spedficaily  considering 
the  apphcant's  prospects  of  "adequate 
profit^Uty".  There  is  substantial  doubt 
as  to  the  prospective  profitabiUty  of  an 
applicant  that  does  not  have  at  least  60 
percent  of  its  capital  contributed  by 
investors  whose  primary  motivation  is 
profit  SBA  beheves  that  it  is  essential 
that  the  majority  of  ownership  and  that 
control  of  a  Licensee  be  vested  in  the 
private  sector  investors. 

On  the  other  hand,  the  proposed 
definition  of  Private  Capital  is  not 
intended  to  preclude  nonprofit  entities 
from  investing  in  Licensees.  Funds  of 
unquestionably  private  (non- 
Govemment)  origin  are  private  funds, 
not  "qualified  nonprivate  funds"  and 
there  is  no  reason  why  a  nonprofit 
entity  may  not  use  such  funds  to 
capitalize  a  Licensee,  even  a  wholly- 
owned  Licensee. 

The  proposed  definition  of  Private 
Capital  includes  the  contribution  ncm- 
cash  assets  which  represents  a  change  in 
policy  on  SBA's  part.  SBA's  present 
position,  though  not  explicitly  stated  in 
the  regulations,  is  that  a  Licensee  may, 
without  prior  SBA  approval,  accept 
donations  (gifts)  of  non-cash  assets  and 
other  physical  assets  to  be  used  in  the 
Licensee's  (^wrations  so  long  as  the 
Licensee  assumes  no  liabihties  in 
connectim  with  such  assets,  or  does 
not.  as  owner  of  donated  securities, 
become  involved  in  the  active  conduct 
of  a  business  through  a  controlled 
subsidiary;  but  while  these  donated 
assets  will,  of  course,  be  regarded  as 
assets  they  will  not  be  recognized  as 
part  of  Private  Capital  imtil,  and  only  to 
the  extent  they  are.  reduced  to  cash. 
Moreover,  a  Licensee  was  considered  to 
have  DO  investment  to  protect  in 
donated  assets. 

SBA  proposes  to  change  the  above- 
described  policy  in  two  respects:  (1) 
SBA's  prior  written  consent  will  now  be 
required  before  a  Licensee  may  accept 
non-cash  assets:  and  (2)  given  SBA's 
consent  to  accept  such  assets,  a  Licensee 
may  issue  its  securities  in  exchange  for 
them:  §  107.705  is  proposed  to  be 


amended  to  conform  vrith  this  diange  in 

EoHcy.  Elespite  these  changes,  it  riiould 
B  cleariy  understood  that  these  non- 
cash assets  will  still  not  be  recognized 
as  Regulatory  Capital  until  they  an 
converted  to  cash,  and  even  a  Licensee 
that  issues  its  securities  in  exchange  for 
non-cash  assets  (seciirittes)  will  not  be 
considered  to  have  any  investment  to 
protect  within  the  meanings  of 
§§107.403, 107.706.  and  107.801. 

Along  with  the  proposed  definition  o' 
Private  Capital,  SBA  proposes  a 
definition  for  "Regulatory  Capital".  This 
definition  would  not  replace  the  present 
paragraph  (d)  of  Private  Capital 
regarding  "complianca"  Both  the 
present  and  the  proposed  peragrapbs 
deal  with  assets  that  represent 
contributed  capital  but  that  SBA  does 
not  consider  part  of  Private  Capital  as  a 
general  rule:  however,  they  will  be 
treated  for  certain  limited  purposes  of 
regulatory  compliance  as  if  they  were 
part  of  Private  Capital.  The  only  change 
of  substance  is  the  statutorily-mandated 
addition  of  certain  unfunded  binding 
commitments  on  the  part  of  an 
Institutional  Investor  to  purchase  stock 
or  limited  partnership  interests  in,  or  to 
make  capital  contributions  to,  a 
Licensee.  An  unfunded  commitment  of 
an  Institutional  Investor  will  be 
recognized  as  regulatory  capital  only  to 
the  extent  that  SUBA  is  satisfied  that  the 
investor  in  question  is  actxially  able  to 
fund  the  commitment. 

The  presmt  definition  of  Private 
Capital  also  includes  a  paragraph  (c) 
captioned  "Leverage  eligibility".  SBA 
proposes  to  adopt,  instead,  a  definition 
for  "Leverageable  capital".  The  change 
is  purely  editorial  Nothing  will  be 
added  to  the  cat^oiy  of  "Leverageable 
capital"  that  is  not  now  included,  and 
nothing  eliminated.  The  categories  of 
Federal  funds  listed  as  part  of  Private 
Capital  for  leverage  eligibility  purposes 
are  intended  to  be  covered  under  the 
cat^ory  of  "Qualified  nonprivate 
funds"  in  paragraph  (c)  of  the  proposed 
definition  of  Private  Capital. 

Limited  Partnershipa 

The  requirement  presently  set  forth  in 
§  107.4(b)(3)(i)  that  a  limited 
partnership  applying  to  become  a 
Licensee  "have  a  duntirai  of  not  less 
than  thirty  years"  is  inconsistent  with 
the  Small  Business  Investment  Act 
(Act),  as  amended  by  Public  Law  100- 
590.  In  practice.  SBA  has  not  required 
a  thirty-year  term  for  applicant  limited 
partner^ps  since  the  statutory 
amendment,  mandating  a  minimum 
term  of  only  ten  years,  became  effective. 
SBA  now  proposes  to  amend  the  rule  to 
provide,  instead,  for  a  minimum  term 
that  is  the  longer  of  ten  years  or  two 
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years  following  the  maturity  date  of  the 
last-maturing  security  issued  by  such 
Licensee  as  evidence  of  the  extension  of 
Leverage  by  SBA.  As  a  result  of  the 
enactment  of  Pub.  L.  102-366  Leverage 
may  be  extended  by  SBA  through 
guarantees  of  debentures  and/or 
participating  securities;  and,  in  the  case 
of  limited  partnerships  licensed  under 
section  301(d)  of  the  Act  (SSBICs),  also 
by  SBA's  purchase  of  preferred  limited 
partnership  interests. 

SBA  anticipates  that  a  substantial 
number  of  license  applications  will  be 
filed  by  limited  partnerships  that  wish 
to  take  eventual  advantage  of  leverage  in 
the  form  of  4-percent  preferred  limited 
partnership  interest  (available  only  to 
SSBICs)  and/or  partici{>ating  securities 
(available  to  companies  licensed  under 
both  sections  302  (c)  and  (d)  of  the  Act). 
Preferred  limited  partnership  interests 
have  a  statutorily-fixed  term  of  fifteen 
years.  It  is  anticipated  that  participating 
securities  will  be  redeemable  not  later 
than  ten  years  from  the  date  of  issuance. 

As  a  matter  of  financial  prudence, 
SBA  does  not  beUeve  that  any  partner 
should  be  in  a  position  to  force  the 
liquidation  of  the  partnership  so  long  as 
any  preferred  hmited  partnership 
interests  or  participating  securities,  or 
debentures  held  or  guaranteed  by  SBA 
are  outstanding.  SBA  believes  that  the 
orderly  liquidation  of  a  Licensee  that 
has  obtained  leverage  from  SBA  should 
take  approximately  two  years  following 
maturity  of  the  last-maturing  obligations 
of  the  Licensee.  The  minimum  term  of 
any  limited  partnership  must  be  at  least 
ten  years,  but  the  maximum  length  of 
the  partnership's  term  will  depend 
primarily  upon  decisions  made  by  the 
partners.  If,  in  the  Year  3  of  the 
partnership,  the  partnership  sells  a 
preferred  partnership  interest  to  SBA. 
the  minimum  term  of  the  partnership 
would  be  extended  to  Year  20  (the 
second  anniversary  of  the  maturity  of 
the  preferred  partnership  interest). 

Accordingly,  SBA  proposes  a  new 
minimum  term  for  any  limited 
partnership  applying  for  an  SBIC  or 
SSBIC  Ucense  aflte  Uie  effiective  date  of 
a  final  rule  based  on  this  proposal. 
Section  107.4  is  also  proposed  to  be 
amended  to  permit  Unincorporated 
Licensees  to  have  as  their  general 
partner  limited  partnerships  and  limited 
liabiUty  companies  as  well  as 
inidviduals,  general  {Mrtnerships  and 
corporations  which  presently  are 
permitted.  This  change  is  proposed  to 
bring  the  SBIC  program  into  conformity 
with  the  general  practice  of  the  venture 
capital  industry. 


Operational  Requironents 

SBA  proposes  to  amend  §  107.101 
regarding  operational  requirements  in 
order  both  to  increase  the  chances  of 
successful  operation  on  the  part  of 
Licensees,  and  to  minimize  SBA's 
exposure  to  loss. 

A  company  that  applies  for  a  hcense, 
or  a  Licensee  that  applies  for  leverage, 
must  demonstrate  to  SBA  that  its 
management  has  something  more  than 
general  business  experience.  Such 
applicant  or  Licensee  must  show  that 
management  has  experience  making  the 
types  of  loans  or  investments  in  Small 
Concerns  of  the  sizes  and  types 
contemplated  in  the  Licensee's  Plan  of 
Operations. 

SBA's  experience  has  shown  that 
companies  entering  the  SBIC  program 
with  only  the  minimum  amount  of 
capital  have  little  chance  of  carrying  on 
the  "successful  operations"  and 
achieving  the  "adequate  profitability" 
required  by  section  301(c)  of  the  Act. 
Accordingly,  every  applicant  will  be 
required  to  have  sufficient  capital  in 
excess  of  the  minimum  to  operate 
soundly  and  profitably  within  the 
context  of  its  Plan  of  Operations  without 
reliance  upon  increases  in  Leverage 
from  SBA.  That  is.  the  prospective 
Licensee  must  have  sufficient  capital  so 
that  it  will  be  able  to  pay  its  expenses 
without  reliance  on  additional  Leverage 
from  SBA  and  without  dissipating  its 
Private  Capital. 

SBA's  experience  has  also  shown  that 
the  portfolio  valuation  process  is  a 
weakness  of  some  Licensees. 
Accordingly,  SBA  intends  to  improve 
the  process  and  the  valuation  standards. 
All  Licensees  would  be  required  to 
adopt  guidelines  for  the  valuation  of 
their  portfolio  investments,  to  evaluate 
portfolio  investments  in  accordance 
with  such  guidelines,  and  to  report  such 
evaluations  to  SBA.  SBA  also  proposes 
to  add  appendix  in  to  part  107  that 
would  set  forth  the  basis  upon  which 
valuation  guidelines  should  be  framed. 
SBA's  Policy  and  Procedural  Release 
No.  2006.  Valuation  Guide,  is  proposed 
to  be  adopted  as  appendix  III,  with 
certain  minor  changes.  See  proposed 
§  107.101(g)  and  proposed  appendix  III 
to  part  107. 

With  the  widespread  use  of 
computers  in  virtually  all  businesses, 
SBA  is  in  the  process  of  developing 
systems  to  enable  SBICs  to  perform  their 
reporting  requirements  through 
electronic  transmission  from  the  most 
commonly  used  types  of  personal 
computers.  SBA  will  provide  SBICs 
Mnth  custom  software  that  will  enable 
SBICs  to  perform  their  reporting  tasks 
more  easily,  more  accurately,  and  more 


quickly.  To  this  end.  SBA  is  requiring 
all  SBICs  to  have  personal  computers 
that  can  run  SBA  software  by  December 
31. 1993,  and  to  have  the  capability  to 
perform  this  reporting  function. 

Calculation  of  Coet  of  Money  Ceiling 

Re&rence  has  already  been  made  to 
the  Administrative  and  Congressional 
concern  over  the  profitability  of  the 
SBIC  industry.  Section  411  of  Public 
Law  102-366  directs  SBA  to  permit 
Licensees  that  have  outstanding 
debentures  to  "charge  a  maximum  rate 
of  interest  based  upon  the  coupon  rate 
of  interest  on  the  outstanding 
debentures,  determined  on  an  annual 
basis." 

At  this  time,  the  maximum 
permissible  rate  of  interest  that  any 
Licensee  may  impose  upon  any  Small 
Concern  is  calculated  with  reference  to 
the  rate  of  interest  on  the  SBA- 
guaranteed  debentures  underlying  the 
most  recent  offering  of  trust  certificates 
to  the  public.  While  the  existing  rule 
facilitates  the  determination  of  a 
uniform  ceiling  throughout  the  industry, 
it  ignores  the  actual  interest  expense  on 
the  debenture  leverage  drawn  down  by 
any  individual  Licensee. 

SBA  therefore  proposes  to  amend 
§  107.302  to  allow  Licensees  that  have 
been  leveraged  through  the  sale  of 
debentures  to  use  their  own  weighted 
average  cost  of  funds  borrowed  from 
SBA.  or  with  SBA's  guarantee,  as  the 
case  may  be.  as  an  alternative  basis  for 
calculating  their  respective  interest  rate 
ceilings.  Although  companies  licensed 
under  section  301(d)  of  the  Act  that  sell 
debentures  to  SBA  (or  to  the  public  with 
SBA's  guarantee)  may  enjoy  the  benefits 
of  a  subsidized  interest  rate  for  the  first 
five  years  of  the  debentiue's  term,  this 
subsidy  may  be  disregarded  in  the 
calculation  of  the  alternative  interest 
rate  ceiling  SBA  proposes  to  create.  On 
the  other  hand,  Licensees  that  have  sold 
Preferred  Seciuities  (stock  or  limited 
partnership  interests)  or  Participating 
Securities  may  not  include  dividends  or 
distributions  on  such  securities  in  the 
calculation  of  their  alternative  interest 
rate  ceilings. 

If  SBA  adopts  this  proposal 
authorizing  an  alternative  method  of 
calculating  maximum  permissible 
interest,  SBA's  intention  is  to  make  this 
alternative  method  available  as  soon  as 
possible  to  any  Licensee  that  wishes  to 
use  it.  Such  Licensee  need  not  wait 
until  the  close  of  its  fiscal  year 
following  adoption  of  this  proposed 
regulation.  Such  Licensee  may  promptly 
certify  its  weighted  average  cost  of 
leverage  to  SBA  as  if  this  regulation  had 
been  in  effiect  prior  to  the  close  of  the 
Licensee's  preceding  fiscal  year;  and 
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solely  for  the  purposes  of  determining 
whether  the  notification  is  timely 
within  the  meaning  of  §  107.302(f).  SBA 
will  regard  the  effective  date  of  this  rule 
as  the  closing  date  of  the  Licensee's 
fiscal  year.  In  other  words,  if  the 
Licensee's  fiscal  year  ends  dti  December 
31,  and  this  rule  is  adopted  as  final  on 
the  following  July  1.  a  Licensee  may 
certify  a  weighted  average  cost  of 
leverage  based  on  the  fiscal  year  that 
closed  on  the  preceding  December  31. « 
and  the  requirod  notification  to  SBA 
will  be  considered  timely  if  made 
within  15  days  after  July  1.  It  ^ould  be 
clearly  understood  that  the  interest  rate 
ceiling  based  on  the  Debenture  Rate 
remains  the  only  permissible  ceiling 
applicable  to  Loans  or  E)ebt  Security 
Financing  committed  or  di^ursed  prior 
to  the  certification  of  the  Licensee's 
weighted  average  cost  of  leverage. 

However,  while  SBA  and  Congress  are 
both  concerned  about  low  profitability 
generally  in  the  SBIC  industry.  SBA  is 
concerned  that  some  Licensees  may  be 
imposing  excessive  costs  of  money  upon 
their  borrowers  far  in  excess  of  anything 
contemplated  by  the  Act  or  the 
regulations.  Accordingly,  SBA  proposes 
to  adopt  a  new  rule  that  would  limit 
both  the  amount  of  default  penalty  that 
a  Licensee  may  impose,  and  the 
justification  for  its  imposition.  The 
proposed  rule  would  allow  a  default 
penalty  to  be  imposed  only  if  the  Small 
Concern  fails  to  make  payment  in 
accordance  with  the  terms  of  its 
obligation:  and  the  default  rate  of 
interest  may  not  exceed  the  maximum 
permitted  rate  at  the  time  of  default.  In 
other  words,  if  the  rate  of  interest  on  the 
loan  is  15  percent  at  the  time  of  default, 
and  the  interest  rate  ceiling  is  17 
percent  at  that  time,  the  interest  may  be 
adjusted  upwards  by  2%  and  the 
maximum  permissible  rate  of  interest  on 
the  defaulting  borrower's  loan  would  be 
17  percent 

Regulatory  Relief  for  Unlereraged 
Licen 


Section  408  of  Public  Law  102-366 
directs  SBA  to  review,  and  re\'ise,  those 
regulations  "intended  to  provide  for  the 
safety  and  soundness  of  leveraged 
Licensees  with  a  view  toward 
exempting  unleveraged  Licensees  from 
compliance  therewith,  or  promulgating 
different  rules  for  unleveraged 
Licensees."  Accordingly,  SBA  proposed 
to  exempt  unleveraged  Licensees  from 
Compliance  with  §  107.303  (overline 
Umitation)  and  with  §  107.708  (idle 
funds). 

SBA  proposes  to  amend  §  107.708  to 
clarify  its  position  with  respect  to  a 
Licensee's  deposit  of  idle  funds  in  an 
Associate  bank.  SBA's  position  has 


always  been  that  such  a  deposit  does 
not  constitute  the  Financing  of  an 
Associate  unless  the  Licensee  is 
receiving  a  lower  interest  rate  than  the 
Associate  gives  the  public.  In  the  case 
of  an  unleveraged  Licensee,  SBA  will 
not  consider  the  deposit  of  funds  with 
an  Associate  bank  to  constitute  self- 
dealing,  even  if  the  Licensee  accepts  a 
lower  interest  rate  than  the  Associate 
gives  the  public. 

SBA  does  not  intend  that  any 
Licensee  shall  simultaneously  be 
leveraged  and  exempted  from 
compliance  with  the  above-cited 
regulations,  or  with  any  other 
regulations  that  may  hereafter  be  made 
inapplicable  to  imleveraged  Licensees. 
Accordingly,  no  Leverage  is  to  be  made 
available  to  any  unleveraged  Licensee 
that  is  not,  at  the  time  of  the  request  for 
Leverage,  in  compliance  with 
regulations  applicable  to  leveraged 
Licensees. 

Verification  of  Use  ef  Proceeds 

SBA  has  encountered  situations  in 
which  it  would  appear  either  (a)  that 
once  it  had  verified  the  value  of  this 
collateral,  the  Licensee  felt  no 
responsibility  to  assure  that  funds  were 
used  for  intended  purposes,  or  (b)  that 
the  principals  of  the  borrower  have 
misrepresented  the  nature  of  their 
present  or  projected  business  operations 
and  then  diverted  loan  proceeds  away 
from  the  use  that  the  Licensee  indicated 
on  the  Portfolio  Financing  Report  (SBA 
Form  1031)  that  it  filed  with  SBA. 

SBA  proposes  to  add  a  §  107.305  to 
make  it  quite  clear  SBA  expects  every 
Licensee  to  look  upon  the 
representations  that  any  applicant  for 
Financing  may  make  with  respect  to  its 
eligibility,  including  the  intended  use  of 
funds,  as  material  and  no  less 
significant  than  the  representations  the 
applicant  may  make  concerning  its  cash 
flow  and  collateral;  and  each  Licensee  is 
expected  to  exert  the  same  degree  of  due 
diligence  in  verifying  the  Small 
Concern's  initial  and  continued 
eligibility  that  it  exerts  in  determining 
the  quality  of  its  investment.  The  use  of 
the  word  "expected"  is  deliberate.  A 
Licensee  that  declines  to  exert  such  due 
diligence  will  be  presumed  to  have 
acted  with  full  knowledge  of  any 
information  that  reasonable  due 
diligence  would  have  unearthed,  and 
thus  to  have  consented  to  any  improper 
diversion  of  funds  by  the  Small  Concern 
and  to  have  knowingly  uttered  whatever 
false  statements  were  necessary  to 
conceal  or  fadhtate  the  diversion. 

SBA  also  recognizes  the  possibility 
that  Small  Concerns,  or  their  principals, 
may  engage  in  fraud  and  deceit  with 
respect  to  the  Small  Concern's  eligibility 


and  intended  use  of  funds  so  that 
reasonable  due  diligence  would  not 
unearth  the  truth,  "nie  proposed 
amendment  would  give  the  Licensee  the 
right  to  demand  immediate  repayment 
of  all  Financing  advanced  by  the 
Licensee  if  post-disbursement 
monitoring  should  reveal  a  diversion  of 
funds  from  their  originally  stated 
objective,  and  Licensees  are  reminded  of 
the  possibility  that  additional  damages 
for  civil  fraud  may  be  recoverable  under 
applicable  law.  Licensees  would  also  be 
required  to  report  such  instances  of 
diversion  promptly  to  SBA,  so  that  SBA 
can  consider  its  available  options 
against  the  principals  of  a  Small 
Concern  that  has  fitiudulently  obtained 
Finandns  from  a  Licensee. 

Most  oi  the  substance  of  the  proposed 
amendment  of  §  107.402  has  already 
been  discussed  in  connection  with  the 
proposed  amendment  of  the  definition 
of  COM.  However,  the  proposed 
amendment  of  §  107.402  reflects  a  new 
approach  to  the  treatment  of 
prepayment  penalties  by  a  Licensee  that 
has  also  chained  front-end  fees.  Under 
the  present  regulations,  a  reasonable 
prepayment  penalty  was  generally 
excluded  from  the  computation  of  COM 
unless  the  Licensee  has  also  charged 
front-end  fees:  and  in  that  case  the 
prepayment  penalty  itself  became  part 
of  COM. 

SBA  proposes  to  change  this  rule.  In 
the  event  of  voluntary  prepayment  every 
Licensee  may  diarge  a  reasonable 
prepayment  penalty  without  regard  to 
front-end  charges,  but  a  Licensee  that 
charges  an  excessive  prepayment 
penalty  shall  be  required  to  refund  the 
entire  amount  of  the  penalty  to  the 
Small  Concern. 

However,  if  a  Licensee  has  imposed 
front-end  charges  that  are  not  explidtly 
excluded  from  computation  of  COM, 
such  as  points,  discoimts,  or  processing 
fees  in  excess  of  3  percent,  to  the  extent 
of  the  excess,  the  amount  of  such  fees 
shall  be  prorated  over  the  stated  term  of 
the  Financing  and  if  the  sum  of  interest 
and  unearned  front-end  charges  exceeds 
the  applicable  OOM  limit,  the  excess 
shall  be  repaid  to  the  Small  Concern. 

SBA  proposes  to  amend  §  107.3  by 
adding  a  definition  of  the  term 
"Commitment"  to  reflect  the  sense  in 
which  it  was  intended,  and  understood 
by  most  Licensees:  an  agreement  to 
provide  a  Financing  to  a  Small  Concern. 

Special  Situations 

Although  the  declared  purpose  of  the 
Act,  as  stated  in  section  102,  is  the 
extension  of  "equity  capital  and  long- 
term  loan  funds  whidi  small  concerns 
need  *  *  •  and  which  are  not  available 
in  adequate  supply  *  *  •.  SBA 
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recognizes  certain  situations  in  which 
the  needs  of  a  Small  Concern  may  be 
more  effectively  met  by  the  extension  of 
short-term  assistance. 

Accordingly,  SBA  now  proposes  to 
amend  $  107.403(b)(1)  to  add  another 
and  narrow  exception  to  the  general 
requirement  that  all  Financings  have  a 
term  of  at  least  five  years.  This 
exception  is  to  be  created  in  favor  of 
Small  Concerns  that  have  received 
government  contracts  under  Federal, 
State,  or  local  set-aside  programs  for 
"minority"  or  "disadvantaged" 
concerns,  so  that  Licensees  may  provide 
the  short-term  contract  financing  that 
the  Small  Concern  needs  to  perform  the 
contract. 

Although  such  financing  would  only 
be  to  firms  receiving  contracts  under 
set-aside  programs  wherein  eligibility 
had  been  established  by  the  contracting 
agency.  Licensees  extending  short-term 
contract  financing  would  have  a 
respcHisibility  to  assure  that  the  Small 
Concern  in  question  is  a  "Disadvantaged 
Concern",  as  defined  in  §  107.3. 

SBA  proposes  to  amend  §  107.707  to 
clarify  the  authority  of  Licensees  to 
purchase  securities  of  Small  Concerns 
fit>m  SBA,  as  either  the  receiver  or  the 
assignee  of  another  Licensee. 

Economic  Impact 

Section  102  of  the  Act  clearly  intends 
that  each  financing  by  a  Licensee  be 
used  by  an  identified  eligible  Small 
Concern  for  its  sound  financing  and  for 
its  growth,  modernization  or  expansion. 
The  purpose  of  the  SBIC  Program, 
therefore,  is  to  provide  risk  capital  to 
Small  Concerns  in  a  way  that  will  bring 
about  greater  business  activity  resulting 
in  job  creation  or  retention,  expanded 
revenues  and  tax  base,  and  economic 
empowerment.  Other  examples  of 
economic  benefits  to  be  realized  include 
development  or  commercialization  of 
technology,  minority  business 
development,  \irban  and  rural  business 
development,  expansion  of  exports,  and 
support  of  the  manufactiuing  sector. 

5BA  proposes  to  add  a  paragraph  (c) 
to  §  107.304  to  require  that  each 
Portfolio  Financing  Report  (Form  1031) 
set  forth  the  economic  impact  expected 
to  result  firom  the  financing  in  terms  of 
job  creation  or  retention,  expanded 
business  activity,  or  other  identified 
indicators  of  economic  impact. 

Aher  Ego  Financing  j 

It  is  often  advantageous  for  real  estate 
occupied  by  a  Small  Concern  to  be  held 
by  an  associated  "alter  ego"  entity. 
Certain  advantages  can  be  realized 
including:  Improved  cash  flow  and 
profitabiuty:  elimination  of  overly 
restrictive  provisions  of  long-term  debt 


agreements;  the  ability  to  increase  the 
absolute  level  of  external  funds 
provided  to  a  Small  Concern;  and 
finally,  facilitation  of  the  transfsr  of 
ownership  firom  one  generation  to 
another,  thus  preserving  the  existence  of 
such  Small  Concerns. 

SBA  proposes  to  create  a  narrow 
exception  to  the  present  general  rule 
whicn  makes  Small  Concerns  that  are 
primarily  engaged  in  leasing  real  estate 
to  others  ineligible  to  receive  Assistance 
from  a  Small  Business  Investment 
Company  (Licensee)  by  allovring 
Licensees  to  Finance  the  acquisition  or 
improvement  of  real  estate  of  a  Small 
Concern  if  such  real  estate  is  exclusively 
engaged  in  leasing  its  property  to  an 
eligible  operating  company  (known  as 
the  Operating  Small  Concern),  and 
furthermore,  that  this  lessor  (known  as 
an  Alter  Ego  Concern)  will  remain  a 
mirror  image  or  Alter  Ego  of  the  lessee. 
Only  the  Operating  Small  Concern  can 
be  a  lessee  in  privity  with  its  alter  ego 
lessor,  but  the  proposed  regulation  is 
intended  to  allow  the  Operating  Small 
Concern  the  same  right  to  sublet  a 
portion  of  the  premises  it  occupies  fust 
as  any  other  Small  Concern  is  permitted 
to  lease  a  portion  of  the  premises  it 
owns.  However,  the  Operating  Small 
Concern  is  to  occupy  and  use  a  majority 
of  the  space,  and  the  use  of  an  Alter  Ego 
Concern  together  with  an  Operating 
Small  Concern  may  not  be  utilized  as  a 
means  of  having  a  Licensee  circumvent 
regulations  in  order  to  make  what 
would  otherwise  be  an  ineligible 
investment.  In  the  context  of  this 
proposal,  the  term  "Improvement" 
means  the  construction  or  renovation  of 
the  facility  that  will  be  used  by  the 
operating  Small  Concern  primarily  as 
factory,  office,  sales,  or  storage  space. 

Accordingly,  six  regulatory  changes 
are  proposed  to  achieve  this  objective.  It 
is  noted  that  a  similar  regulatory 
provision  exists  in  SBA's  Regular 
Business  Loan  program  and  in  the 
Development  Company  Loan  programs. 

The  first  change  would  add  a  new 
definition,  "Alter  Ego  Concern",  to 
$  107.3.  To  qualify  as  an  Alter  Ego 
Concern,  the  same  Persons  (a  term  that 
includes  both  individuals  and  legal 
entities)  must  own  the  same  percentage 
interest  in  both  the  lessor  (the  Alter  Ego 
Concern)  and  the  lessee  (the  Operating 
Small  Concern),  but,  while  the  lessor 
concern  must  be  either  a  corporation  or 
a  partnership,  there  is  no  requirement 
that  lessor  and  lessee  concerns  be  both 
corporations  or  both  partnerships.  For 
example,  if  A  and  B  respectively  own  55 
and  45  percent  of  the  stock  of  the  lessee 
corporation,  the  lessor  concern  will  be 
an  Alter  Ego  only  if  A  and  B  also  own 
respectively  55  and  45  percent  of  that 


concern,  but  the  lessor  concern  may  be 
organized  as  a  partnership.  There  must 
also  be  a  lesstv/lessee  relationship 
between  the  lessor  and  the  operating 
(lessee)  company;  and  the  lessor  may 
have  no  other  business  activity  other 
than  leasing  real  estate  to  the  eligible 
Operating  Small  Concern.  The  term  of 
the  lease  must  extend  at  least  until  the 
maturity  date  of  the  Licensee's 
Financing.  Finally,  the  Operating  Small 
Concern  must  be  either  a  joint  borrower 
(a  co-maker),  or  a  guarantor  to  the  full 
extent  of  the  borrower's  obligation. 
Unless  all  the  above-listed  conditions 
are  met,  the  lessor  concern  will  be  an 
ineligible  real-estate  lessor,  not  an 
eligible  Alter  Ego  Concern. 

The  second  change  would  add  the 
definition  of  "Operating  Small 
Concern"  to  clarify  the  relationship 
with  the  Alter  Ego  Concern. 

The  third  change  would  broaden  the 
definition  of  "Portfolio  Concern"  to 
include  the  Alter  Ego  Concern.  When  an 
Alter  Ego  (lessor)  Concern  is  Financed, 
the  Licensee  must  obtain  the  Financial 
reports  required  by  S  107.304(b)  from 
both  the  operating  and  the  lessor 
concerns. 

The  fourth  change  is  a  proposed 
amendment  to  §  107.706  intended  to 
insure  both  the  continuation  of  the  alter 
ego  relationship  between  the  lessor  and 
the  operating  conl:em,  and  the 
continued  eligibility  of  the  operating 
concern  as  long  as  the  Licensee's 
Financing  is  outstanding.  Except  for  a 
merger  of  lessor  and  lessee  concerns,  the 
termination  of  any  of  the  relationships 
that  together  create  an  "alter  ego" 
relationship,  which  includes  the  lease 
between  the  lessor  and  the  Operating 
Small  Concern,  terminates  the  eligibility 
of  the  Alter  Ego  Concern  to  be  a 
Portfolio  Concern  of  the  Licensee;  and 
the  Licensee  must  then  either  promptly 
divest  itself  of  the  Financing,  or  demand 
immediate  repayment.  Any  other 
change  in  the  eligibility  of  the  Operating 
Small  Concern,  except  by  reason  of  a 
change  in  size,  would  also  terminate  the 
eligibility  of  the  Alter  Ego  lessor. 

The  fifth  change  is  a  proposed 
amendment  of  $  107.901(c)(1),  which 
now  generally  forbids  the  extension  of 
Financing  to  Small  Concerns  classifiable 
under  Major  Group  65  of  the  Standard 
Industrial  Classification  Manual,  a 
group  consisting  principally  of  real 
property  lesson  and  operatore.  This 
proposed  rule  would  add  another 
exception,  which  as  such  must  be 
narrowly  interpreted,  to  those  already 
set  forth  in  paragraphs  (i)  through  (iii) 
of  8 107.901(c)(1). 

Proposed  paragraph  (iv)  also  includes 
an  exception  to  its  own  rule.  Concerns 
engaged  in  leasing  real  e8t<«te  are  still 
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generally  ineligible;  Alter  Ego  Concerns 
are  exempted  from  this  general  rule  only 
to  permit  an  Operating  Small  Concern 
that  would  otherwise  be  paying  rent  to 
an  imrelated  party  with  no  interest  in 
the  Operating  Small  Concern's 
prosperity  beyond  its  ability  to  pay  the 
stipulated  rent  to  pay  rent  instead  to  the 
Alter  Ego  Concern,  which  will  have  a 
substantial  interest  and  investment, 
directly  or  indirectly,  in  the  Operating 
Small  Concern.  SBA  does  not  intend  to 
permit  the  financing  of  a  transfer  of  real 
estate  ownership,  as  distinguished  from 
financing  the  necessary  improvement  of 
real  estate,  when  the  real  estate 
occupied  (or  to  be  occupied)  by  the 
Operating  Small  Concern  is  already  in 
the  hands  of  an  affiliate,  or  was  in  such 
hands  within  six  months  prior  to  the 
Financyig.  Therefore,  even  if  a 
prospective  investee  otherwise  falls 
within  the  definition  of  an  Alter  Ego 
Concern,  as  set  forth  in  §  107.3,  such  a 
concern  is  nevertheless  ineligible  by 
reason  of  S  107.901(c)(1)  if  the  real 
estate  in  question  is  already,  or  was 
within  the  preceding  six  months,  in  the 
hands  of  an  affiliate. 

Finally,  §  107.901(c)(2)  is  to  be  further 
amended  to  make  it  clear  that  only  an 
(otherwise  eligible)  operating  company, 
and  not  an  Alter  Ego  lessor,  can  lease 
out  to  third  parties  any  part  of  real 
estate  acquired  through  Licensee 
Financing.  An  Alter  Ego  Concern  may 
have  only  one  tenant:  The  Alter  Ego 
operating  company. 

Change  (^Ownership  Financings 

The  regulation  dealing  with  Licensee 
financing  of  transfers  of  ownership  of  a 
Small  Concern,  §  107.711,  was  written 
many  yeare  ago,  before  the  era  of  the 
leveraged  buyout  and  the  formation  of 
acquisition  companies.  Experience  had 
demonstrated  that  the  part  of  the 
regulation  dealing  with  corporate 
divestitures  is  inadequate  to  prevent 
Licensee  participation  in  transfers  of 
huge  enterprises.  Licensee  participation 
is  made  possible  by  the  Financing  of  a 
shell  acquisition  company  that  qualifies 
as  a  Small  Concern  imder  an  alternative 
size  standard  (§  121.802(a)(2)).  into 
which  a  big  business  is  subsequently 
meiyed. 

SBA  proposes  to  amend  §  107.711  to 
impose  a  series  of  tests  on  the  concern 
that  would  emerge  from  the  transfer  of 
ownerehip.  This  proposal  shifts  the 
focus  of  the  rule  from  the  acquisition 
company  financed  by  the  Licensee  to 
the  concern  that  will  result  after  all 
planned  mergers  and  acquisitions  have 
closed  and  all  necessary  financing  is  in 
place.  If  the  concern  resulting  from  the 
consummated  acquisition  will  have  no 
more  than  500  full-time  equivalent 


employees,  the  Licensee  may  finance 
the  acquisition.  If  the  concern  resulting 
from  the  consummated  acquisition  will 
have  more  than  500  full-time  equivalent 
employees,  the  Licensee  may  still 
finance  the  acquisition  if,  and  only  if. 
the  resulting  concern  also  meets  either 
one  of  two  alternative  debt/equity  ratio 
tests.  If  the  Licensee  in  question  has 
outstanding  Leverage,  the  resulting 
concern's  debt/equity  ratio  may  not 
exceed  5:1;  in  the  case  of  an 
unleveraged  Licensee,  the  appUcable 
debt/equity  ration  may  not  exceed  7:1. 

The  proposed  regulation  contains  a 
paragraph  (c)  that  excludes  certain 
classes  of  debt  and  other  obligations 
from  the  category  of  "debt"  for  the 
purpose  of  determining  the  resulting 
concern's  debt/equity  ratio. 

It  should  be  underetood  that  this 
proposed  version  of  §  107.711  does  not 
constitute  an  amendment  of  the  size 
standards.  The  standards  to  be  set  forth 
in  §  107.711  are  applicable  only  in  the 
context  of  financing  a  change  of 
ownership. 

Minimum  Capital  Requirements 

Section  409  of  Public  Law  102-366 
increased  the  statutory  minimum 
capitalization  of  an  SSBIC  to 
$1,500,000.  Accordingly,  it  is  necessary 
to  amend  the  reference  to  a  $1,000,000 
capitalization  in  §  107.712(c)  to  reflect 
the  statutory  language. 

Compliance  With  Executive  Orders 
12291  and  12612, 12778.  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  will  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  because,  if  promulgated  as 
final,  it  is  likely  to  have  an  annual 
impact  on  the  national  economy  of  $100 
milhon  or  more,  and,  for  purposes  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq..  it  is  likely  to  have  a  substantial 
impact  upon  a  number  of  small  entities. 
The  proposals  to  recognize  unfunded 
commitments  of  Institutional  Investors, 
funds  invested  by  State-managed 
pension  funds,  and  funds  invested  by 
State  or  local  government  entities  or 
instrumentalities  are,  if  adopted  as  final 
rules,  expected  to  increase  the  amount 
of  Private  Capital  in  the  Small  Business 
Investment  Company  program,  and  we 
believe  that  the  annual  amount  over  the 
next  few  yean  of  such  increased 
capitalization  will  be  as  much  as  $100 
million  or  more.  The  proposed  revision 
of  the  rule  pertaining  to  financing 
transfers  of  ownerahip,  if  adopted  as 
final,  is  expected  to  reduce  Licensee 


participation  in  such  change  of 
ownership  transactions,  and  may  reduce 
Licensee  participation  by  as  much  as 
$100  million  annually. 

The  present  regulations  that  generally 
restrict  "real  estate"  financing  have 
never  been  interpreted  to  forbid  loans 
intended  to  facilitate  an  (operating) 
Small  Concern's  acquisition  or 
improvement  of  the  premises  on  which 
it  carries  on.  or  will  carry  on.  its 
business  activity.  The  proposed  rule 
would  allow  the  Financing  intended  to 
accomplish  this  purpose  to  be  foimally 
extended  instead  to  an  Alter  Ego 
concern  that  falls  within  SBA's 
definition  of  an  affiliate,  but  the 
ultimate  beneficiary  would  remain  the 
same.  SBA  has  no  reason  to  think  that 
the  adoption  of  this  rule  would  affect 
the  dollar  amount  of  Financing  that  is 
presently  extended  for  plant  acquisition 
or  improvement  purposes,  or  that  the 
substitution  of  an  Alter  Ego  holding 
company  as  the  nominal  FortfoUo 
Concern  would  have  a  significant 
impact  upon  a  significant  number  of 
Small  Concerns.  A  few  Licensees  have, 
on  occasion,  induced  SBA  to  extend 
Leverage  based  on  the  representation 
that  such  Leverage  was  needed  to  fund 
a  commitment  when  none  was  actually 
made.  A  few  other  Licensees  have 
sought  to  characterize  points  as  a 
commitment  fee.  The  annual  economic 
effect  of  a  formal  definition  of 
"Commitment"  is  expected  to  be 
minimal,  and  no  substantial  impact 
upon  any  significant  numbere  of  small 
entities  is  expected.  What  is  at  stake  is 
a  ^nciple. 

The  proposed  rule  permitting  a 
Licensee  to  extend  short-term  contract 
loans  to  recipients  of  contracts  under 
"minority"  or  "disadvantaged"  set-aside 
programs  will  neither  have  an  annual 
economic  impact  approaching 
$100,000,000  nor  a  substantial  impact 
upon  a  significant  number  of  small 
entities.  "Hie  class  of  Small  Concerns 
that  would  be' affected  is  Umited  to 
minority  or  disadvantaged  Small 
Concerns  that  have  been  awarded  a 
contract  under  Federal,  State,  or  local 
government  set-aside  programs,  and 
Licensees.  The  aggregate  dollar  amount 
that  this  proposed  rule  would  make 
available  for  short-term  contract  loans  is 
substantially  limited  by  the  existing  rule 
set  forth  in  §  107.403(a),  which  SBA 
does  not  propose  to  change,  that  the 
aggregate  of  all  the  specific  types  of 
Financings  permitted  under  the  dted 
regulation  may  not  exceed  twenty 
percent  of  any  Licensee's  "total  adjusted 
assets." 

Finally,  the  proposed  rule  that  would 
clarify  a  Licensee's  authority  to 
purchase  portfolio  securities  from  SBA 
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as  well  as  from  an  operating  Licensee 
will  not  have  an  annual  economic 
impact  approaching  $100,000,000  or  • 
substantial  impact  upon  a  sig;nificant 
number  of  small  entities.  Relatively  few 
Licensees  purchase  portfolio  securities 
from  other  Licensees,  and  a  Licensee 
may  have  no  more  than  one-third  of  its 
assets  invested  in  portfolio  securities 
purchased  from  another  Licensee. 

1.  The  legal  basis  for  this  proposed 
regulation  is  section  308(c)  of  the  Small 
Business  Investment  Act,  5  U.S.C 
687(c). 

2.  The  potential  benefits  of  this 
proposed  regulation  have  been  set  forth 
in  the  discussion  of  this  proposal  above, 
under  Supplementary  Information. 

3.  The  potential  cost  of  this  regulation 
cannot  be  quantified  or  estimated. 

4.  There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  these 
rules. 

5.  SB  A  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost. 

Executive  Order  12612 

SEA  certifies  that  this  proposed 
regulation,  if  promulgated  in  final,  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.1 


UMI 


Execulive  Order  12278 

For  the  purposes  of  Executive  Order 
12278,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  section  2  of  that  Order. 

Paperwork  Reduction  Act 

SBA  certifies  that  this  proposed 
regulation,  if  adopted  as  final,  will 
impose  no  additional  record-keeping 
requirement  upon  any  Licensee. 

List  of  Subiecta  in  13  CFR  Part  107 

Investment  companies.  Loan 
program — business.  Reporting  and 
record-keeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  title  13,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows:  I 

PART  107— 8MALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  far  part  107 
is  revised  to  read  as  follows: 

AmlMrity:  Title  III  of  the  Small  Business 
Investment  Act.  15  U.S.C  681  et  seq.,  as 
amended.  15  U.S.C  687(c):  15  U.S.C  683;  15 
U.S.C  «87d:  15  U.S.C  687g;  15  U.S.C  687b; 
15  U.S.C  687m,  as  amended  by  Pub.  L.  102- 
366;  Pub.  L  100-590  and  Pub.  L  101-162; 
15  U.S.C  637(c);  15  U.S.C  683,  as  amended 


by  Pub.  I-.  101-162  and  Pub.  I..  101-574;  15 
U.S.C  687d;  15  U.S.C  6«7g;  15  U.SC  687b; 
15  U.S.C  687m.  aa  amended  by  Pub.  L  lOO- 
590. 

2.  Section  107.1  is  proposed  to  be 
amended  by  adding  at  the  end  the 
following  two  sentences,  to  read  as 
follows: 

1107.1    Scope  of  Part  107. 

•  •  •    Provisions  of  this  part  which 
are  not  mandated  by  the  Act  shall  not 
supersede  existing  State  law.  A  party 
claiming  that  a  conflict  exists  shall 
submit  an  opinion  of  independent 
counsel,  citing  authorities,  for  SBA's 
resolution  of  the  issues  involved. 
•        •        •        •        • 

3.  Section  107.3  is  proposed  to  be 
amended  by  revising  the  definitions  of 
Coixtrol,  Cost  of  Money.  Private  Capital, 
and  Section  301(d)  Licensee,  and  by 
adding  definitions  of  Alter  Ego 
Concerns,  Commitment,  Common 
Control,  Control  Person,  Institutional 
Investor,  Leverageable  Capital, 
Operating  Small  Concern,  and 
Regulatory  Capital,  and  Section  301(c) 
Licensee  in  the  appropriate  alphabetical 
order  to  read  as  follows: 

1107.3    OefinMlon  of  tenne.> 

Alter  Ego  Concern  means  a  Small 
Concern  that  is  engaged  in  leasing  real 
estate  to  another  Small  Concern,  but 
which  is  nevertheless  eligible  to  receive 
Financial  Assistance  from  a  Licen.see  if 
all  of  the  following  characteristics  are 
present  in  the  relationship  between  the 
(Lessor)  Alter  Ego  Concern  and  the 
Operating  (Lessee)  Small  Concern: 

(1)  The  ownership  of  both  concerns  is 
identical;  each  Person  with  a  percentage 
of  ownenhip  interest  in  the  Lessor 
Concern  has  the  same  percentage  of 
ownership  interest  in  the  Operating 
Small  Concern; 

(2)  The  Lessor  Concern  is  a 
partnership  or  corporation  that  carries 
on  no  other  business  activity  other  than 
leasing  real  estate  to  the  Operating 
Small  Concern; 

(3)  The  lease  under  which  the 
Operating  Small  Concern  occupies  the 
pro{>erty  extends  at  least  until  the 
maturity  date  of  the  Licensee's 
Financing  to  the  Alter  Ego  Concern;  and 

(4)  The  Operating  Small  Concern  is 
either  a  joint  obligor  or  guarantor  of  the 
Alter  Ego  Concern's  obligation  to  the 
Licensee. 

The  Operating  Small  C6ncem  shall  have 
the  same  right  to  sub- let  portions  of  the 
premises  it  occupies  under  the  Lease 
from  its  Alter  Ego  Lessor  that  it  would 


have  had  if  it  had  been  directly 
Financed  by  the  Licensee.  See 
§  107.901(c)(2). 

•        •        •        •        • 

Commitment  means  a  written 
agreement  between  a  Licensee  and  a 
Small  Concern  that  obligates  the 
Licensee  to  provide  Financing  (except  a 
guarantee)  to  a  Small  Concern  (whose 
eligibility  has  already  been  determined 
by  the  Licensee)  in  a  fixed  or 
determinable  sum.  by  a  fixed  or 
determinable  future  date.  In  this  context 
the  term  "agreement"  means  that  there 
has  been  agreement  on  the  principal 
economic  terms  of  the  Financing: 
Provided,  however,  that  the  terms  of  the 
Commitment  may  include  reasonable 
conditions  precedent  to  the  Licensee's 
obligation  to  fund  the  Commitment. 


>  Tanns  defined  in  Ihu  Mction  wa  capitalized 
baraaflar. 


Common  Control  means  a  condition 
where  two  or  more  Licensees  either 
through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person. 

Control  means  the  possession,  direct 
or  indirect,  of  the  power  to  direct  or 
cause  the  direction  of  the  management 
and  policies  of  a  Licensee  or  a  Small 
Concern,  whether  through  the 
ownership  of  voting  securities,  by 
contact,  or  otherwise.  Two  or  mora 
Licensees  are  presumed  to  be  under 
common  Control  if  they  are  affiliates  of 
each  other  by  reason  of  common 
ownerahip  or  common  officera. 
directors,  or  general  partners;  or  if  they 
are  managed  or  advised  either  by  a 
common  independent  investment 
advisor  or  managerial  contractor,  or  by 
two  or  more  such  contractors  that  are 
affiliates  of  each  other.  This 
presumption  may  he  rebutted  by 
evidence  satisfactory  to  SBA.  The  term 
"affiliate"  is  defined  in  §  121.401  of  this 
title. 

Control  Person  means  (1)  a  general 
partner  of  an  Unincorporated  Licensee, 
including  all  general  partnere  of  a 
partnership  serving  either  as  a  general 
partner  of  an  Unincorporated  Licensee 
or  as  general  partner  of  any  other 
(intervening)  partnership,  limited  or 
general,  that  serves  directly  or  indirectly 
as  a  general  partner  of  an 
Unincorporated  Licensee;  (2)  any 
officer,  director,  agent  or  employee  of  a 
corporate  general  partner  of  an 
Unincorporated  Licensee,  or  of  any 
corporation  that  is  a  general  partner  in 
a  partnership  serving  as  a  general 
partner  of  an  Unincorporated  Licensee, 
or  as  a  general  partner  of  any  other 
(intervening)  partnership,  limited  or 
general,  that  serves  directly  or  indirectly 
as  a  general  partner  of  an 
Unincorporated  Licensee:  (3)  any  Person 
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that  owns  or  controls,  directly  or 
indirectly,  an  interest  of  10  percent  or 
more  as  a  stockholder  in,  or  limited 
partner  of,  any  corporation  or 
partnership,  limited  or  general,  that 
serves  directly  or  indirectly  as  general 
partner  of  an  Unincorporated  Licensee. 
•        •        •        •        • 

Cost  o/ Money  generally  includes  all 
consideration  that  a  Small  Concern  and/ 
or  its  affiliates  is  (are)  contractually 
obligated  to  pay  to  a  Licensee  and/or  the 
Associates  of  such  Licensee  in 
connection  with  Financial  Assistance 
from  such  Licensee,  such  as  interest, 
discounts,  points,  fees,  commissions, 
and  any  other  thing  of  value,  except  as 
hereinafter  set  forth.  The  following  fees 
and  charges  are  not  to  be  included  in 
calculating  Cost  of  Money: 

(1)  Processing  fees  determined  in 
accordance  with  §  107.402: 

(2)  Out-of-pocket  conveyance  and/or 
recordation  fees  and  taxes; 

(3)  Reasonable  closing  costs: 

(4)  A  reasonable  fee  for  arranging 
Financing  from  non-SBIC  non-Associate 
sources  of  capital,  whether  or  not  the 
Licensee  participates  in  such  Financing, 
if  there  is  a  written  agreement  in 
advance  with  the  Small  Concern  to  pay 
such  fee; 

(5)  Fees  for  management  consulting 
services,  but  only  if  calculated  on  a  per 
hour,  commercially  reasonable  basis  for 
services  actually  rendered: 

(6)  Prepayment  penalties  pursuant  to 
§  107.402: 

(7)  Reasonable  and  necessary  out-of- 
pocket  expenses  incurred  in  monitoring 
the  financing:  and 

(8)  Board  of  Director  fees  not  to 
exceed  those  paid  to  other  outside 
directors  and  pursuant  to  §  107.903(f). 
All  other  fees  and  charges  shall  be 
included  in  calculating  Cost  of  Money. 

Institutional  Investor  means: 

(1)  Any  State  on  National  bank,  trust 
company,  savings  bank,  or  savings  and 
loan  association,  including  any  such 
institution  investing  the  funds  of  others 
in  a  fiduciary  capacity: 

(2)  Any  insurance  company; 

(3)  Any  1940  Act  Investment 
Company  or  Business  Development 
Company,  as  defined  in  the  Investment 
Company  Act  of  1940,  as  amended; 

(4)  Any  holding  company  of  the 
foregoing; 

(5j  Any  employee  benefit  or  pension 
plan  established  for  the  benefit  of 
employees  of  the  Federal  government  or 
any  State,  their  political  subdivisions,  or 
any  agency  or  instrumentality  thereof; 

16)  Any  employee  benefit  or  pension 
plan,  as  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended; 


(7)  Any  trust,  foundation  or 
endowment  exempt  from  Federal 
income  taxation  under  the  Internal 
Revenue  Code,  as  amended: 

(8)  Any  corporation,  partnership,  or 
other  entity  with  a  net  worth  in  excess 
of  $10,000,000;     - 

(9)  Any  individual  who  is  an 
Accredited  Investor  as  defined  by  the 
Securities  Act  of  1933.  as  amended, 
whose  commitment  to  a  Licensee  is 
guaranteed  by,  or  backed  by  a  letter  of 
credit  bom  a  qualified  Institutional 
Investor; 

(10)  Any  State,  its  respective  political 
subdivisions,  or  any  agency  or 
instrumentality  thereof; 

(11)  Any  entity  whose  primary 
purpose  is  to  manage  and  invest  non- 
Federal  funds  on  behalf  of  any  of  the 
foregoing  Institutional  Investors:  or 

(12)  Any  other  entity  that  SB  A  shall 
determine  to  be  an  Institutional 
Investor. 


Leverageable  Capital  means 
Regulatory  Capital,  excluding  unfunded 
commitments  and  Qualified  Non-Private 
funds  whose  source  is  Federal  funds. 

•  •        •        •        • 

Operating  Small  Concern  means  the 
lessee  Small  Concern  assisted  by  a 
Licensee  through  the  financing  of  an 
Alter  Ego  Concern. 

•  •        •        •        • 

Private  Capital— {\]  General.  Private 
Capital  means  the  combined  private 
(non-governmental)  paid  in  capital  and 
paid-in  surplus  of  a  Corporate  Licensee, 
or  the  private  (non-governmental) 
partnership  capital  of  an 
Unincorporated  Licensee,  including  (i) 
funds  invested  by  a  public  or  private 
pension  fund;  (ii)  unfunded  binding 
commitments  to  purchase  stock  or 
limited  partnership  interests  in,  or  make 
capital  contributions  to,  a  Licensee  by 
an  Institutional  Investor,  and  (iii) 
qualified  nonprivate  funds  as  described 
in  paragraph  (c)  of  this  definition.  The 
contribution  of  non-cash  assets,  except 
as  permitted  by  §  107.705(a)  (1)  through 
(6)  requires  prior  SBA  written  approval. 

(2)  Exclusions.  Private  Capital  shall 
not  include  (i)  funds  borrowed  by  a 
Licensee  from  any  source,  (ii)  leverage 
funds  obtained  as  a  result  of  SBA's 
purchase  or  guarantee  of  securities,  or 
(iii)  funds  obtained  directly  or  indirectly 
from  any  Federal,  State,  or  local 
government,  or  agency  or 
instrumentality  thereof,  imless  such 
funds  are  qualified  nonprivate  funds. 

(3)  Qualified  nonprivate  funds.  For 
purposes  of  the  definition  of  Private 
Capital,  qualified  nonprivate  funds 
means  (i)  funds  directly  or  indirectly 
invested  in  any  Licensee  on  or  before 


August  16, 1982  by  any  Federal  agency 
except  SBA,  pursuant  to  a  statute 
explicitly  mandating  the  inclusion  of 
such  funds  in  "Private  Capital":  (ii) 
funds  directly  or  indirectly  invested  in 
any  Licensee  by  any  Federal  agency 
pursuant  to  a  statute  that  is  enacted  after 
September  4, 1992,  explicitly  mandating 
the  inclusion  of  such  funds  in  "Private 
Capital";  (iii)  funds  invested  in  any 
Licensee  by  any  State  or  local 
government  entity,  including  the 
amount  of  any  guarantee  extended  by 
such  entity,  and  (iv)  in  any  section 
301(d)  Licensee  or  such  applicant,  funds 
invested  which  are  income  derived  from 
the  investment  of  grants  that  have  been 
made  by  a  state  or  local  government 
agency  or  instrumentality  into  a 
nonprofit  corporation  or  institution 
exercising  discretionary  authority  with 
respect  to  such  funds;  and  funds 
invested  by  a  State  financing  agency,  or 
similar  agency  or  instrumentality,  to  the 
extent  such  funds  are  derived  from  such 
agency's  income  and  not  from 
appropriated  State  or  local  funds; 
Provided,  however,  that  for  any  Licensee 
or  applicant,  the  funds  described  in 
paragraph  (3)  (iii)  of  this  definition  shall 
not  exceed  33%  of  Regulatory  Capital; 
and  Provided  further,  that  for  any 
section  301(d)  Licensee  or  such 
applicant,  the  funds  described  in 
paragraph  (iv)(3)  of  this  definition  shall 
not  exceed  40%  of  Regulatory  Capital, 
less  the  amount  of  funds  described  in 
paragraph  (3)(iii). 

(4)  Compliance.  For  purposes  of 
determining  whether  a  Licensee  is  in 
compliance  with  §§  107.103, 107.203(d), 
107.303, 107.401(a)(5),  107.501(c), 
107.601(g),  107.710(b)(3).  or 
§  107.901(a).  the  term  "Private  Capital" 
shall  be  deemed  to  mean  "Regulatory 
Capital"  as  in  the  section  below. 
Licensees  are  not  considered  to  have 
any  investment  in  contributed  assets  for 
the  purposes  of  §§  107.403(b), 
107.706(b),  107.710,  and  107.801.  See 
also  §  107.705  of  the  part  regarding 
consideration  for  issuance  of  Licensee's 
securities. 
•        •        •        •        • 

Regulatory  Capital— (\)  General. 
Regulatory  Capital  means  Private 
Capital  excluding  contributed  non-cash 
assets  unless  such  assets  have  been 
converted  to  cash.  For  purposes  of  this 
definition,  sales  of  contributed  non-cash 
assets  with  recourse  or  borro%ving 
against  such  assets  shall  not  constitute 
a  conversion  to  cash. 

(2)  Exclusions.  That  portion  of  an 
Institutional  Investor's  unfunded 
commitment  to  a  Licensee  that  exceeds: 
(i)  10  percent  of  the  combined  liquid 
assets  of  such  Institutional  Investor  and 
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any  subsidiaries  it  controls,  or  (ii)  10 
percent  of  the  liquid  assets  of  an 
Institutional  Investor  that  guarantees  or 
backs  by  letter  of  credit  an  Accredited 
Investor's  comniitnient.  or  (iii)  in  the 
case  of  an  entity  that  invests  funds  on 
behalf  of  other  Institutional  Investors. 
10  percent  of  the  combined  liquid  assets 
of  such  other  Institutional  Investors  will 
not  be  included  in  such  Licensee's 
Regulatory  Capital.  The  amount  of  a 
commitment,  the  collectibility  cf  which 
SBA  determines  to  be  questionable, 
shall  also  be  excluded  n-om  Regulatory 
Capital.  For  purposes  of  this  definition. 
Liquid  Assets  are  defined  (in  U.S. 
dollars)  as  cash,  short-term  investments 
in  money  market  funds,  certificates  of 
deposit,  U.S.  Treasury  securities. 
publicly  traded  marketable  securities,  or 
other  instruments  with  similar  liquidity 
characteristics.  i 

Section  301(c)  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  limited  liability  company 
or  a  limited  partnership  organized  in 
accordance  with  §  107.4,  and  Ucensed 
pursuant  to  section  301(c]  of  the  Act. 

Section  301(d)  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  non-profit  corporation,  a 
limited  liability  company  or  a  limited 
partnership  organized  in  accordance 
with  S  107.4.  and  licensed  pursuant  to 
section  301(d]  of  the  Act.  Such 
Licensees  provided  assistance  only  to 
Small  Concerns  that  are  owned  by 
persons  who  are  socially  or 
economically  disadvantaged  persons. 
•        •        •        •        • 

4.  Section  107.4  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  (1), 
(2)  and  (3)(i).  by  revising  the  fourth 
sentence  in  paragraph  (c).  and  by  adding 
a  new  paragraph  (f),  to  read  at  follows: 

%  107.4    Lwniteo  PartnacsMp  SBN!. 

(b)  Application.  •  •  • 

(1)  Number  of  genera]  partners.  A 
Licensee  shall  have  as  its  general 
partners  at  least  two  individuals:  or  one 
or  more  corporations  (including  limited 
liability  corporations),  or  one  or  more 
partnerships  (including  limited 
partnerships),  or  any  combination  of 
individuals,  and/or  corporations,  and/w 
partnerships.  General  partners  of  a 
general  partner  of  an  Unincorporated 
Licensee  shall  be  considered  for  all 
purposes  to  be  general  partners  of  siich 
Licensee.  For  this  status  of  limited 
partners  of  a  limited  partnership  that 
serves  as  a  general  partner  of  a  Licensee, 
see  the  definition  of  "Control  Person"  in 
§  107.3. 

(2)  General  partner.  A  general  partner 
which  is  a  ouporation.  limited  li(A)ility 


company  or  limited  partnership  (an 
"Entity  General  Partner")  shall  be 
organized  under  state  law  solely  for 
service  as  such  and  its  Articles  or 
Certificate  of  Incorporation  or  Limited 
Partnership  Agreement  or  other  similar 
governing  instrument  (which,  in  each 
case,  shall  accompany  the  license 
application)  shall  s]}ecify  that  no  person 
shall  serve  as  an  officer,  director  or 
general  partner  without  SBA's  approval. 
No  Entity  General  Partner  may  serve  as 
such  for  any  other  Licensee  and  where 
an  Entity  General  Partner  is  a  limited 
partnership,  such  partnership  shall  be 
subject  to  the  number  of  general 
partners  defined  in  paragraph  (b)(1)  of 
this  section.  The  paid-in  capital  of  each 
Entity  General  Partner  which  is  not 
invested  in  the  Unincorporated  Licensee 
shall  be  invested  only  as  permitted  by 
the  last  sentence  of  section  308(b)  of  the 
Act.  pursuant  to  §  107.708  or  in 
accordance  with  §  107.903(c),  or  any 
one  of  them.  An  Entity  General  Partner 
is  subject  to  the  same  examination  and 
reporting  requirements  as  a  Licensee 
under  section  310(b)  of  the  Act.  The 
restrictions  and  obligations  imposed 
upon  a  Licensee  by  §§  107.201  through 
107.205,  and  107.601. 107.603, 107.701, 
107.702, 107.703,  107.708. 107.709, 
107.801. 107.802, 107.803. 107.1001. 
107.1002.  and  107.1004  apply  also  to  a 
corporate  general  partner  of  a  Licensee. 
(3)  Articles  of  partnership.  •  •  • 
(i)  The  partnership  shall  have  a 
minimum  duration  of  not  less  than  the 
longer  of  ten  years  or  two  years 
following  the  maturity  of  the  last- 
maturing  security  issued  by  the 
partnership  evidencing  Leverage  from 
SBA.  After  10  years  and  provided  all 
Leverage  has  faieen  repaid  or  redeemed 
and  provided  that  all  amounts  due  SBA, 
its  agent,  or  trustee  have  been  paid,  the 
partnership  may  be  terminatea  by  a  vote 
of  the  Licensee's  partners.  (SBA  shall 
not  be  considered  a  partner.) 

(c)  Obligations  of  a  Control  Person. 

*  *  *  The  conditions  specified  in 

§§  107.201  through  107.205  shall  apply 
to  all  general  partners;  the  conditions 
specified  in  §  107.203(b)(4)  shall  apply 
to  all  Control  Persons.  *  *  * 

•  •        •        •        ■ 

(Q  Special  Leverage  requirement.  Prior 
to  the  extension  of  any  Leverage,  an 
Unincorporated  Licensee  shall  furnish 
SBA  witli  evidence  that  it  qualifies  as  a 
partnership  for  tax  purposes,  either  by 
a  ruling  from  the  Internal  Revenue 
Service,  or  by  an  opinion  of  counsel. 

6.  Section  107.101  is  proposed  to  be 
amended  by  revising  paragraph  (a), 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f).  by  inserting  a 


new  paragraph  (d).  by  revising 
redesignated  paragraph  (e)'s 
introductory  language,  and  by  adding 
new  paragraphs  (g)  and  (h)  to  read  as 
follows: 

1107.101    OperaUonel  requlreineme. 

•        •        •        •        • 

(a)  Management.  Each  Licensee  shall 
have  and  maintain  qualified 
management  (or  an  Investment  Adviser/ 
Manager  pursuant  to  §  107.709)  in 
charge  of  its  operations  who  will  be 
available  during  normal  business  hours 
to  the  public.  Any  manager  of  a 
Licensee  shall  be  deemed  an  officer 
thereof.  When  applying  for  a  license  or 
for  Leverage,  a  Licensee  must 
demonstrate,  to  the  satisfaction  of  SBA. 
that  its  management  has  the  knowledge, 
experience  and  capability  necessary  for 
investing  in  the  types  of  businesses 
contemplated  by  the  Act.  these 
regulations,  and  Licensee's  Plan  of 
Operations.  Neither  management,  nor 
any  board  of  directors,  nor  any  general 
partner  shall  be  controlled  either 
directly  or  indirectly  by  investors  of 
qualified  non-private  funds. 

(d)  General  capital  requirements. 
Each  company  shall  have  at  licensing, 
and  thereafter  shall  maintain  Private 
Capital  adequate  to  assure  a  reasonable 
prospect  that  the  company  will  be 
operated  soundly  and  profitably  over 
the  long  term,  and  managed  actively  and 
prudently  in  accordance  with  its  articles 
or  partnership  agreement,  within  the 
context  of  its  Plan  of  Operations  without 
reliance  upon  increases  in  Leverage 
fit)m  SBA.  In  this  regard.  SBA  shall 
determine  the  ability  of  the  company, 
both  prior  to  licensing  and  prior  to 
approving  any  request  for  fLnandng.  to 
meet  its  obligations  and  shall  take  into 
consideration  the  income  which  the 
company  anticipates  on  its  investments, 
the  experience  of  the  company's  owners 
and  managers,  and  the  company's 
financial  resources.  Compliance  with 
these  requirements  shall  be  determined 
within  the  context  of  capital  impairment 
and  other  regulations  that  relate  to 
safety  and  soundness. 

(e)  Minimum  capital  Any  company 
licensed  after  August  5, 1993.  shall  have 
Private  Capital  in  U.S.  dollars  sufficient 
to  meet  the  requirements  of  paragraph 
(d)  of  this  section,  but  in  no  case  shall 

a  Licensee  have  Private  Capital  less  than 
the  following  minimum  levels: 

(g)  Valuation  guidelines  and 
responsibility.  (1)  Each  Licensee  shall 
adopt  written  guidelines  for  its  use  in 
determining  the  value  of  its  loans  and 
investments.  Such  guidelines  shall 
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incorporate  the  fuovisioos  specified  in 
appendix  III  to  this  part  The  boards  of 
directors  of  corpcnetions  and  the  general 
partners  of  partnerships  shall  have  sole 
responsibility  for  adopting  such 
guidelines  and.  pursuant  thereto,  for 
valuing  loans  anid  investments  of  such 
Licensee.  Such  valuations  shall  be  made 
at  least  annually,  unless  SBA  on  a  case- 
by-case  basis  requires  valuations  to  be 
made  more  frequently.  A  report  of  the 
annual  valuation  shall  be  forwarded  to 
SBA  with  the  Licensee's  Annual 
Financial  Report  on  SBA  Form  468  and 
other  reports  of  valuation,  as  required. 
shall  be  forwarded  to  SBA  within  thirty 
days  thj^eof  with  an  interim  Financial 
Report  on  SBA  Form  468.  Any  Licensee 
which  has  outstanding  Leverage  shall 
value  its  loans  and  investments  semi- 
annually, unless  SBA  in  its  discretion 
reauires  more  frequent  reporting. 

(2)  The  amount  of  Financing  provided 
by  a  Licensee  shall  be  the  cost  basis  of 
loans  and  investments,  which  is  the 
most  api»opriate  Boeesure  of  value  until 
a  basis  exists  to  value  such  securities 
either  above  or  bdow  cost.  Unrealized 
depreciation  shall  be  established  on 
loans  and  the  debt  portion  of  debt 
seciirities  to  recognize  the  value  below 
cost  when  there  is  a  basis  to  do  so. 
Unrealized  appreciation  shall  not  be 
estabUshed  on  Loans  and  the  debt 
portion  of  debt  securities. 

(3)  The  Licensee's  independent  public 
accountant  has  responsibility  to  review 
the  Licensee's  valuation  procedures  and 
implementation  of  such  procedures, 
including  adequacy  of  documentation. 
The  independent  public  accountant  also 
has  reporting  responsibilities  regarding 
the  results  of  this  review  (see  appendix 

I  of  this  part,  section  m  and  section  V, 
paragraphs  I  and  J]. 

[h]  Computer  requirement.  After 
December  31, 1993.  all  Licensees  shall 
have  a  personal  computer  with  modem 
capable  of  running  software  provided  by 
SBA  and  person (s)  trained  in  the  use  of 
SBA  provided  software  and  shall 
electronically  transmit  computer 
information  as  required  by  SBA.  Such 
Licensees  shall  use  sudi  software  for  the 
purpose  of  reporting  specific  financial 
information  required  by  SBA. 

7.  Section  107.302  is  proposed  to  be 
revised  to  read  as  follows: 

flOTJOt   OeMefMoney; 


Subject  to  lower  ceilings  prescribed 
by  local  law.  Cost  of  Money  on  Loans 
and  Debt  Securities  shall  not  exceed  the 
higher  of  the  following: 

(a)  Loans.  The  hi^er  of  either  the 
Licensee's  certified  Weighted  Average 
Cost  of  Leverage,  computed  in 
accordance  with  paragraph  (e).  of  this 


section  or  the  current  Debentiue  Rate, 
plus,  in  either  case,  7  percentage  points, 
rounded  off  to  the  next  lower  ei^th  of 
one  percent;  Provided,  however;  That  if 
the  current  Debenture  Rate  is  8 
percentum  or  loww.  a  Licensee  is 
permitted  to  charge  up  to  15  pwcentum. 

(b)  Debt  Securities.  The  higher  of 
either  the  Licensee's  certified  Weighted 
Average  Cost  of  Leverage,  computed  in 
accordance  with  paragraph  (e)  of  this 
section,  or  the  ctureDt  Debenture  Rate, 
plus,  in  either  case.  6  percentage  points, 
rounded  off  to  the  next  lower  eighth  of 
one  percent;  Provided,  however,  That  if 
the  current  Debenture  Rate  is  8 
percentum  or  lower,  a  Licensee  is 
permitted  to  charge  up  to  14  percentum. 

(c)  Maximum  Cost  <^  Money.  The 
maximum  Cost  of  Money  on  any 
specific  Financing  shall  be  determined 
with  reference  to  either  the  Licensee's 
certified  Weighted  Average  Cost  of 
Leverage  or  to  processing  fee  or  enters 
into  a  Commitment,  or  makes  the  first 
disbursement,  whidiever  shall  first 
occur. 

(d)  Effective  date.  The  Cost  of  Money 
limitation  in  effect  on  [day  preceding 
effective  date  of  the  Final  Rule]  shall 
remain  applicable  to  all  Financings 
committed  or  disbursed  on  or  before 
that  date. 

(e)  Computation  of  Weighted  Average 
Cost  of  Leverage.  Licensee's  Weighted 
Average  Cost  of  Leverage  (as  a  percent) 
shall  be  computed  as  follows: 

where  W  =  Weighted  Average  Cost  of 
Leverage 

A  =  Dollar  amount  of  Interest  on  SBA 
Guaranteed  Debentures  for  the  prior 
year,  as  found  on  Form  468  (SSBICs 
are  presumed  to  have  paid  interest  at 
the  coupon  rate,  without  regard  to  any 
subsidy  payments  by  SBA) 

P  s  Outstanding  principal  amount  of 
debenture  less  Leverage  fees 

D  =  Days  outstanding  for  prior  fiscal 
year 

i  -  Individual  debenture 

n  =  Number  of  Debentures  outstanding 
at  end  of  fiscal  year 

£  =  sum  of  ■ 


/ 


W  = 


.&X   365   J 


xlOO 


J 


This  equation  is  read  as:  Muhiply  the 
principal  balance  (less  Levnage  fees)  of 
each  SBA  guaranteed  debenture  still 
outstanding  at  the  end  of  the  preceding 
fiscal  year  by  the  number  of  da3rs  that 
the  debenture  was  outstandirtg  in  that 
fiscal  year  and  divide  this  product  by 


365;  take  the  sum  of  these  amounts  and 
divide  that  sum  into  Interest  on  SBA 
Guaranteed  Debentures:  finally  muhiply 
the  resulting  number  by  100. 

(f)  Notification  of  Wei^ted  Average 
Cost  of  Leverage.  A  Licensee  that  wishes 
to  utilize  its  Wrighted  Average  Cost  of 
Leverage  as  the  basis  of  an  alternative 
Cost  of  Money  ceiling  for  its  next 
succeeding  fiscal  year  shall  transmit  a 
written  certification  of  its  Weighted 
Average  Cost  of  Leverage  to  SBA  as  a 
part  of  its  Annual  FinandaJ  Report 
(SBA  Form  468)  for  the  prior  fiscal  yean 
provided  however,  that  where  such 
licensee  provides  financing  using  the 
weighted  average  cost  of  Leverage  before 
submitting  its  Annual  Finendal  Report. 
such  Licensee  shall  submit  its  certified 
weighted  average  ooit  of  Leverage  es  an 
attachment  to  the  SBA  Form  1031  far 
each  such  financing.  Such  Weighted 
Average  Cost  of  Leverage  shall  be 
reviewed  by  the  Licensee's  independent 
public  accountant,  who  shall  provide  a 
certification  that  tiie  Weightea  Average 
Cost  of  Leverage  was  calculated  in 
accordance  with  SBA's  regulations.    . 
Failure  to  submit  timely  a  certified 
Weighted  Average  Cost  of  Leverage  shall 
constitute  a  binding  waiver  of 
Licensee's  right  to  use  its  Weighted 
Average  Cost  of  Leverage  as  the  basis  for 
an  ahemative  Cost  of  Money  limitation, 
unless  for  good  cause  shown.  SBA 
grants  written  approval  for  its  use. 

(g)  Application  of  Weighted  Average 
Cost  of  Leverage  to  Financings  involving 
multiple  Licensees.  Where  two  or  more 
Licensees  participate  in  the  same 
Financing  of  a  Small  Concern  and  a 
Weighted  Average  Cost  of  Leverage  is 
used  to  compute  the  Cost  of  Money 
ceiling  for  the  Financing,  the  Licensees 
shall  use  either  the  Weighted  Average 
Cost  of  Money  of  the  lead  Licensee  in 
the  Financing,  or  the  weighted  average 
of  the  Weighted  Average  Cost  of  Money 
of  all  Licensees  participating  in  the 
Financing;  Provided,  however,  That  in 
either  case  no  Licensee  participating  in 
the  Financing,  other  than  the  lead 
Licensee,  shell  receive  consideration  in 
excess  of  the  Cost  of  Money  ceiling 
based  cm  its  individual  Wei^ted 
Average  Cost  of  Money. 

(h)  Default  penalties.  In  the  event  of 
a  monetary  defauh  by  a  Small  Concern. 
Licensee  may  charge  a  reasonable 
increased  defauh  rate  of  interest 
consistent  with  the  practice  in  the 
geographic  area  of  the  SBIC,  ai»d  raise 
the  interest  rate  so  \an%  as  the  resuhing 
rate  remains  within  the  Cost  of  Money 
ceiling  in  effect  at  the  time  of  the 
default. 

8.  Section  107.303  is  proposed  to  be 
amended  by  revising  peragraph  (a),  by 
redesignating  paragraph  (b)  as  paragraph 
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(c).  and  by  inserting  a  new  paragraph  (b) 
to  read  as  follows: 


1 107  JOS 

(a)  General.  Without  written  SBA 
approval,  the  aggregate  amount  of  funds 
di«>ursed  for  securities  acquired 
(exclusive  of  write-down),  and  of 
Conunitments  and  guaranties  issued  for 
a  Small  Concern  (including  affiliated 
concerns  as  defined  in  §  121.401  of  this 
chapter)  shall  not  exceed  twenty  percent 
of  such  Licensee's  Regulatory  Capital; 
Provided,  however.  That  for  section 
301(d)  Licensees  the  Umitation  shall  be 
thirty  percent. 

(bj  Non-Leveraged  Licensees.  Any 
Licensee  that  does  not  have  outstanding 
Leverage  shall  be  exempt  from  this 
section;  Provided,  however.  That  no 
Leverage  will  be  extended  to  any 
Licensee  until  such  Licensee  is  in 
compliance  with  paragraph  (a)  of  this 
section. 
•        *        •        •        •  I 

9.  Section  107.304  is  proposed  to  be 
amended  by  revising  the  heading  and 
paragraphs  (a)(1)  and  (b)  and  adding  a 
paragraph  (c)  to  read  as  follows: 

f107.304    8lie*taliM,flnaneM  report,  and 
non-dieerlinlnation. 

(a)  Size  status  and  nondiscrimination. 
No  assistance  shall  be  provided  unless: 

(1)  The  Licensee  has  determined  that 
the  concern  being  assisted  is  a  Small 
Concern  based  on  the  financial  size 
standards  set  forth  in  §  121.802(a)(2)(i) 
or  the  single  industry  standard  covering 
the  industry  in  which  the  applicant 
Small  Concern  is,  or  will  be,  primarily 
engaged  as  set  forth  in 
§  121.802(a)(2)(ii).  The  Licensee  and  the 
Small  Concern  shall  execute  SBA  Form 
480,  Size  Status  Declaration,  including 
Licensee's  determination  that  applicable 
size  standards  have  been  met,  or  SBA 
has  determined  at  the  request  of  the 
Licensee  or  of  such  concern  that  the 
latter  is  a  Small  Concern. 


UMI 


(b)  Financial  reports — {\)Initial 
Financing  decision.  In  considering  any 
Financing  for  a  Small  Concern  the 
Licensee  shall  require  the  concern  to 
submit  such  financial  statements,  plans 
of  operation,  (including  intended  use  of 
financing  proceeds),  cash  flow  analyses 
and  projections  as  are  necessary  to 
support  the  Licensee's  investment 
decisions,  considering  the  size  and  type 
of  the  business  and  the  amount  of  the 
Financing  being  considered.  Such 
materials  shall  be  in  English  and  shall 
be  retained  by,  and  become  a  part  of  the 
permanent  record  of,  the  Licensee. 

(2)  Subsequent  reports.  The  terms  of 
the  Financing  shall  require  eadi  assisted 
Small  Concern  to  forward  to  the 


Licensee,  at  least  annually,  such 
financial  statements  (including 
verification  of  the  use  of  financing 
proceeds)  as  are  necessary  to  verify  not 
only  the  financial  condition  of  the  Small 
Concern  for  the  purpose  of  valuing  the 
Licensee's  investment  therein,  but  also 
the  continued  eligibility  of  such  Small 
Concern.  Such  statements  shall  be  in 
English  and  be  certified  by  the  chief 
financial  officer,  general  partner,  or 
proprietor  of  such  Small  Concern  and 
shall  be  retained  by,  and  become  a  part 
of  the  permanent  records  of,  the 
Licensee.  If  the  Licensee  shall  deem  it 
appropriate,  for  financial  and  valuation 
purposes  only,  considering  the  size  and 
type  of  the  business  involved,  the 
Licensee  may  accept,  instead,  a 
complete  copy  of  the  Federal  income  tax 
return,  including  all  appropriate 
schedules  thereto,  filed  by  the  business 
or  by  the  proprietor,  as  the  case  may  be: 
Provided,  however,  that  the  foregoing 
shall  not  apply  when  the  Licensee 
acquires  the  securities  from  an 
underwriter  in  a  public  offering  (see 
§  107.404),  in  which  event  the  Licensee 
shall  keep  copies  of  all  reports 
furnished  by  such  concern  to  the 
holders  of  its  securities. 

(c)  Economic  Impact.  Licensees  shall 
include  in  their  Portfolio  Financing 
Report  (SBA  Form  1031)  an  assessment 
of  the  expected  economic  impact  of 
each  financing.  The  assessment  shall 
specify  the  full-time  equivalent  jobs  to 
be  created  or  retained,  the  impact  of  the 
financing  on  the  business  in  terms  of 
expanded  revenue  and  taxes,  and  other 
appropriate  economic  benefits  including 
but  not  limited  to  technology 
development  or  commercialization, 
minority  business  development,  urban 
or  rural  business  development, 
expansion  of  exports  and  assistance  to 
manufacturing  firms  (SIC  Codes  20-49). 

10.  Part  107  is  proposed  to  be 
amended  by  adding  a  new  §  107.30S  to 
read  as  follows: 

1107 J06    UaeofProceMto. 

Proceeds  of  financings  by  a  Licensee 
shall  be  used  by  the  Small  Concern  for 
its  sound  financing  and  for  its  growth, 
modernization,  or  expansion  and  such 
use  shall  be  reported  on  SBA  Form 
1031.  Accordingly,  licensees  shall 
obtain  sufficient  information  to  assure 
that  the  proposed  financing  will  be  used 
for  purposes  intended  by  the  Act  and 
the  regulations  in  this  part.  Financing 
documents  shall  contain  provisions 
which  require  the  Small  Concern  to 
provide  information  specified  in 
$  107.304(b),  and  which  give  the 
Licensee  access  to  the  Small  Concern's 
records  to  confirm  such  use  of  proceeds. 


The  Licensee  shall  conduct  a  post 
closing  review  to  assure  that  proceeds 
were  used  for  the  intended  purposes. 
The  financing  docniments  shall  also 
provide  that  any  diversion  by  a  Small 
Concern  of  financing  proceeds  frt>m 
their  reported  use  without  the 
Licensee's  prior  written  consent  shall 
constitute  an  event  of  default  when  the 
Licensee  has  made  a  loan  or  a  violation 
of  a  covenant  with  the  Licensee  when 
the  Licensee  has  made  an  investment. 
The  financing  documents  shall  specify 
that  such  event  of  default  or  covenant 
violation  shall  give  the  Licensee  the 
right  to  demand  immediate  repayment 
of  the  finencing.  Nothing  in  this  section 
shall  be  construed  to  restrict  the 
Licensee's  right  to  sue  the  Small 
Concern  for  any  additional  damages  it 
may  sustain  or  to  bring  suit  against  the 
individuals  responsible  for  the 
diversion  of  such  funds.  Any 
unauthorized  diversion  that  comes  to 
the  attention  of  a  Licensee  shall  be 
promptly  reported  to  SBA  for  such 
action  against  the  Small  Concern  as  SBA 
may  consider  proper.  See  also 
§  107.906(b). 

11.  Section  107.402  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(d)  and  adding  paragraphs  (e),  (0.  and 
(g)  to  read  as  follows: 

{ 1 07.408    ConNnhments;  proeeeaing  hm; 
•ddWorwl  fees;  prepayment  penaltiee. 

(a)  General.  A  Licensee  is  authorized 
to  enter  into  a  written  Conunitment  to 
furnish  Financing  to  a  Small  Concern. 

•        •        •        •        • 

(d)  Processing  fees.  A  Licensee  is 
authorized  to  charge  a  processing  fee.  in 
no  event  to  exceed  three  percent  of  the 
amount  of  Financing  requested; 
Provided  however,  "ITiat  if  the  amoimt  of 
Financing  offered  in  response  by  the 
Licensee  and  agreed  to  by  the  Small 
Concern  is  a  lesser  amount,  the 
maximiun  processing  fee  may  not 
exceed  three  percent  of  such  lesser 
amoimt.  A  processing  fee  that  does  not 
exceed  the  foregoing  limits  shall  not  be 
considered  part  of  the  Small  Concern's 
Cost  of  Money.  A  processing  fee  that 
exceeds  the  foregoing  limits  shall,  to  the 
extent  of  such  excess,  be  considered 
part  of  the  Small  Concern's  Cost  of 
Money. 

(1)  Collection  of  processing  fee.  The 
processing  fee  may  be  collected,  in  full 
or  in  part,  when  the  Licensee  accepts 
the  Small  Concern's  application  for 
financing,  or  such  fee  may  be  deducted 
from  Financing  proceeds;  Provided, 
however.  That  when  the  application  is 
accepted  for  processing,  the  Licensee 
shall  furnish  the  applicant  Small 
Concern  with  a  written  statement  setting 
forth: 
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(i)  The  maximum  Cost  of  Money 
determined  with  reference  to  Licensee's 
Weighted  Average  Cost  of  Leverage,  if 
any,  or  the  present  E>ebenture  Rate,  as 
appropriate: 

(iU  A  date  by  which  Licensee  will 
notify  the  applicant  of  its  decision;  and 

(iii)  The  specific  processing  services 
to  be  performed  by  the  Licensee. 

Failure  to  furnish  such  statement  shall 
cause  the  amount  of  any  processing  fae 
to  be  included  in  Cost  of  Money  if  the 
requested  Financing  closes,  or  shall 
obligate  Licensee  to  refund  the  entire 
amount  of  the  processing  fee  if  the 
request  for  Financing  is  denied. 

(2)  Partial  refund  of  processing  fee 
wtten  Financing  does  not  close — (i)  No 
Commitment  extended.  If  the  Licensee 
has  not  provided  a  Commitment  and  the 
Small  Concern  and  the  Licensee  do  not 
close  the  Financing,  that  part  of  the 
processing  fee  in  excess  of  Eligible 
Costs,  hereafter  enumerated,  that  were 
incurred  by  the  Licensee  shall  be 
refunded  within  thirty  days  to  the  Small 
Concern,  together  with  a  detailed 
accounting  of  the  Eligible  Costs  inciured 
by  the  Licensee. 

(ii)  Commitment  extended.  If  the 
Licensee  has  provided  a  Commitment 
and  the  Small  Concern  and  the  Licensee 
do  not  close  the  Financing,  any  refund 
of  the  processing  fee,  in  whole  or  in 
part,  is  dependent  upon  which  party 
caused  the  Financing  not  td  close,  as 
follows: 

(A)  Failure  to  clo»e  attributable  to 
Small  Concern.  If  the  Financing  does 
not  close  due  to  actions  of  the  Small 
Concern,  the  Licensee  is  entitled  to 
retain  the  processing  fee,  not  to  exceed 
three  percent  of  the  amount  of  the 
Licensee's  Commitment.  If  Eligible 
Costs  exceed  the  processing  fee. 
Licensee  may  obtain  reimbursement  for 
such  excess  Eligible  Costs  only  if  the 
Small  Concern  has  entered  into  a 
contractxial  agreement  providing  for 
such  reimbursement.  If  no  such 
contractual  agreement  exists,  a  Small 
Concern  shall  not  be  required  to  pay  an 
additi<mal  (nticessing  fee,  even  if  the 
amount  of  the  Licensee's  Eligible  Costs 
exceed  the  amount  of  the  processing  fee 
advanced  by  the  Small  Concern. 

(B)  Failure  to  close  attributable  to 
Licensee.  If  the  failure  to  close  is 
attributable  to  actions  of  the  Licensee, 
that  part  of  the  processing  fee  in  excess 
of  Eligible  Costs  incurred  by  the 
Licensee  shall  be  refunded  to  the  Small 
Concern  within  thirty  days,  together 
with  a  detailed  accoimting  of  ttie 
Eligible  Costs  incurred  by  the  Licensee. 

(3)  Eligible  costs.  As  used  herein. 
Eligible  Costs  means: 


(i)  Actual  computed  costs  incurred  in 
the  seg^ation  of  money  to  fund  a 
Commitment,  if  one  was  extended: 

(ii)  Ordinary  and  reasonable  out-of- 
pocket  expenses  necessary  to  process 
the  application  and  perform  due 
diUgence;  and 

(iii)  Actual  costs  paid  to  non- 
s^a^ociates  of  the  Licensee  for 
specialized  application  processing 
services  which  are  not  ordinarily 
performed  by  the  Licensee. 

(e)  Additional  fees.  If  the  Small 
Concern  and  the  Licmsee  close  the 
Financing,  Licensee  is  authorized  to 
deduct  from  the  proceeds  the  unpaid 
remainder  of  any  processing  fee 
previously  agreed  upon,  not  to  exceed  3 
percent  of  the  total  Financing  provided 
at  the  closing;  aiid,  in  addition,  to 
charge  the  Small  Concern  for: 

(1)  Eligible  Costs  inciured  by  the 
Licensees  and 

(2)  Reasonable  closing  costs. 
Such  fees  and  charges  shall  not  be 
included  in  the  calculation  of  Ckist  of 
Money. 

(f)  Prepayment  penalties.  A  Licensee 
may  charge  a  reasonable  penalty  for 
prepayment  of  a  Financing  which  shall 
be  excluded  h-om  the  Cost  of  Money 
calculation;  Provided  however,  That  if 
such  prepayment  penalty  is  considered 
by  SBA  to  be  unreasonable.  Licensee 
shall  not  be  «itit)ed  to  such  prepayment 
penahy,  and  if  collected,  shall  refund 
the  entire  prepayment  penalty  to  the 
Small  Concern. 

(g)  Front-end  charges.  If  a  Licensee 
has  imposed  front  end  charges  such  as 
points,  discount,  loan  origination  fee.  a 
processing  fee  to  the  extent  it  exceeds 
three  percent,  or  other  such  charges, 
regardless  of  the  label  the  Licensee  may 
apply,  that  are  not  specifically  excluded 
from  Cost  of  Money,  such  charges  shall 
be  prorated  over  the  stated  term  of  the 
Financing.  In  that  case,  the  sum  of 
interest  and  unearned  front-end  charges 
shall  not  exceed  the  Cost  of  Money  Umit 
in  effect  at  the  time  of  the  Financing; 
and  in  the  event  of  prepayment,  any 
resulting  excess  Cost  of  Money  shall  be 
returned  to  the  Small  Concern. 

12.  Sectimi  107.403  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1),  to 
read  as  follows: 

f  107.403    Ottwr  permissible  Rnancing. 

(b)«  •  • 

(1)  Short-term  Financing.  Financing 
with  a  term  of  less  than  five  years  when 
it  constitutes: 

(i)  Interim  financing  in  contemplation 
of  long-term  Financing  of  a  Small 
Concmi  by  the  Licensee  or  a  group 
including  the  Licensee  and  others  in  an 


amount  at  least  equal  to  such  total 

interim  financing:  or 
(ii)  Protection  of  prior  investments;  or 
(iii)  Financing  ownership  dianga 

pursuant  to  §  107.711;  or 
(iv)  Financing  required  by  a  Small 

Concern  to  perform  a  contract  that  it  has 

been  awarded  under  any  Fedaral.  State. 

or  local  government  set-aside  program 

for  "minority"  or  "disadvantaged" 

contractors: 


13.  Section  107.705  is  proposed  to  be 
amended  by  adding  a  new  par^raph 
(a)l8)  to  read  as  follows: 

S  107.705    Consideration  for  laawanoe  of 
Ucenaee  securitiaa. 

(a)«  •  • 

(8)  Contributed  non-cash  assots 
provided  Licensee  obtains  SBA's  prior 
written  approval. 

14.  Section  107.706  is  proposed  to  be 
amended  by  redesignating  the  existing 
paragraph  as  paragraph  (a),  and  by 
adding  a  new  paragraph  (b).  to  read  as 
follows: 


1107.706    Retention  el  I 
M  Change  in  size.'  •  • 
(b)  Change  in  business  activity  or 
ownership.  A  Licensee  may  not  retain 
its  investment  in  a  Portfolio  Concern, 
small  or  otherwise,  tharhas  become 
ineligible  by  reason  of  a  subsequent 
change  in  such  concern's  business 
activity  or  in  the  relationship  between 
Alter  Ego  Concern  and  an  Operating 
Small  Concern.  Any  such  change,  other 
than  a  merger  between  an  Alter  Ego 
Concern  and  an  Operating  Small 
Concern,  shall  constitute  a  dehult  or 
breach  of  the  terms  of  the  Licensee's 
Financing  by  the  Portfolio  Concern  that 
gives  the  Licensee  the  right  to  demand 
immediate  repayment  of  all 
indebtedness  and  redemption  of  ail 
equity  investments  in  such  concern;  and 
a  Licensee  shall  take  prompt  steps  either 
to  divest  itself  of  such  investment,  or  to 
collect  whatever  may  be  owed. 

15.  Section  107.707  is  proposed  to  be 
revised  to  read  as  follows: 

f  107.707    Puf cfieaaa  of  aecurWaa  from 
anottter  Lloanaaa  or  from  SBA. 

A  Licensee  may  exchange  with  or 
purchase  for  cash  from  another 
Licensee,  or  &>om  SBA  as  the  receiver  or 
assignee  of  another  Licensee  or  former 
Licensee,  Portfolio  securities  (or  any 
interest  therein),  but  only  on  a  non- 
recourse basis:  Provided,  however.  That: 

(a)  A  Licensee  shall  not  have  at  any 
time  more  than  one-third  of  its  total 
assets  (valued  at  cost)  invested  in  such 
securities;  and 

(b)  A  Licensee  that  has  previously 
sold  Portfolio  securities  (or  any  interest 
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therein)  on  a  recourse  basis  shall 
include  the  amount  for  which  it  may  be 
contingently  liable  in  its  overline  limit 
under  §107.303. 

16.  Section  107.708  is  proposed  to  be 
revised  to  read  as  follows: 

f107.70«    DapoeHsandlnvMlmentsofMe 
funda. 

(a)  General.  Except  as  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section,  all 
funds  01  a  Licensee  shall  be  deposited 
without  delay  in  an  account  in  a 
Federally*insured  financial  institution: 
Provided,  however.  That  a  Licensee  may 
maintain  a  petty  cash  fund  of  up  to 
$2,000. 

(b)  Leveraged  licensees.  Funds  of  a 
Licensee  with  outstanding  leverage,  or 
that  has  applied  for  leverage,  that  are 
not  invested  in  Small  Concerns  and  not 
reasonably  needed  for  its  day-to-day 
operations  shall  be  invested  in:  (1) 
Direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States,  the  remaining 
maturities  of  which  do  not  exceed 
fifteen  months;  or  (2)  in  repurchase 
agreements  with  Federally-insured 
institutions,  the  maturity  of  which  does 
not  exceed  seven  days  collateralized 
only  by  direct  obligations  of,  or 
obligations  guaranteed  as  to  principal 
and  interest  by  the  United  States;  or  (3) 
in  certificates  of  deposit  maturing 
within  one  year  or  less  issued  by  a 
Federally-insured  institution,  up  to  the 
amount  of  insurance,  or  (4)  in  a  deposit 
account  in  a  Federally-insured 
institution,  up  to  the  amount  of  the 
insurance,  subject  to  a  withdrawal 
restriction  not  to  exceed  one  year; 
Provided,  however,  That  nothing  in  this 
paragraph  (b)  shall  be  interpreted  to 
forbid  the  temporary  deposit,  not  to 
exceed  30  days,  of  Licensee's  funds  in 
excess  of  the  insured  amount  in  a 
Federally-insured  institution  in  a 
transfer  account  established  to  facilitate 
the  receipt  and  disbursement  of  funds  or 
to  hold  funds  necessary  to  honor 
Commitments  issued  by  the  Licensee. 
The  corporate  assets  of  a  corporate 
general  partner  not  invested  in  the 
Licensee  shall  be  excluded  from  the 
time  limits  imposed  by  this  section. 

(c)  Non-leveraged  licensees.  Funds  of 
an  unleveraged  Licensee  that  are  not 
invested  in  Small  Concerns  and  not 
reasonably  needed  for  its  day-to-day 
operations  are  exempt  from  the 
provisions  of  paragraph  (b)  of  this 
section;  Provided,  however.  That 
nothing  contained  in  this  paragraph  (c) 
shall  be  deemed  to  authorize  any 
Licensee  to  Finance  and  Associate  in 
violation  of  %  107.903.  or  to  engage  in 
any  other  activity  prohibited  by  tfiis 
part.  No  Leverage  will  be  extended  to 


any  Licensee  until  such  Licensee  is  in 
compliance  with  paragraph  (b)  of  this 
section.  For  purposes  of  this  paragraph 
(c).  a  Licensee's  deposit  of  funds  in  a 
Federally-insured  iiastitution  that  is  an 
Associate  of  the  Licensee  is  not 
considered  a  Financing  of  an  Associate 
under  §  107.903. 

17.  Section  107.711  is  proposed  to  be 
revised  to  read  as  follows: 

1107.711  Financing  changea  of 
ownaranlp. 

(a)  A  Licensee  may  finance  a  change 
of  ownership  in  a  Small  Concern  when 
it  will  promote  the  sound  development 
or  preserve  the  existence  of  the  Small 
Concern;  or  will  assist  in  creation  of  a 
Small  Concern  as  a  result  of  a  corporate 
divestiture,  facilitate  ownership  in  a 
Disadvantaged  Concern.  In  these  cases, 
the  Licensee  must  make  an  assessment 
of  the  concern  as  though  the  change  of 
control  had  been  accomplished,  giving 
effect  to  all  agreed  to  financings  as  well 
as  mergers  and  acquisitions.  Such 
Financings  shall  be  permitted  where  the 
resulting  concern  has  been  determined 
to  be  small  (see  $  107.3049(a)(1))  and  its 
full-time  equivalent  employment  does 
not  exceed  500  employees.  In  cases 
where  the  full-time  employment 
exceeds  500  employees,  the  financing 
will  only  be  permitted  when  the 
concern  meets  one  of  the  following 
debt/equity  ratio  tests: 

(1)  If  the  Financing  is  provided  by  a 
Licensee  with  outstanding  Leverage,  the 
Concern's  ratio  of  debt  to  equity  is  no 
more  than  5  to  1; 

(2)  If  the  Financing  is  provided  by  a 
Licensee  with  no  outstanding  Leverage, 
the  Concern's  ratio  of  debt  to  equity  is 
no  more  than  7  to  1. 

(b)  As  used  herein,  debt  means  long- 
term  debt,  exclusive  of  accounts 
payable,  short-term  working  capital 
loans  which  require  that  the  Concern 
have  no  outstanding  balance  for  at  least 
30  consecutive  days  during  its  fiscal 
year,  operating  leases,  letters  of  credit 
and  subordinated  notes  payable  to  the 
seller;  and  equity  means  common  and 
preferred  stock  in  the  case  of  a 
corporation,  or  contributed  capital  in 
the  case  of  a  partnerehip. 

18.  Section  107.712  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (c)  to  read  as  follows: 

1107.712  Section  301  (d)Lio«wea  wholly 
or  partly  ownad  by  Ue^naee  eompaniea. 

•        •        •        •        • 

(c)  Capital  contribution.  The  capital 
contribution  of  a  participant  Licensee  in 
excess  of  the  minimum  capital 
($1,500,000.  which  shall  be  in  cash  or 
cash  equivalents.  In  U.S.  dollars)  of  the 
section  301(d)  Licensee,  may 


(notwithstanding  $  107.705(a))  be 
represented  by  securities  of  Small 
Concerns  eligible  for  investment  by  a 
Section  301(d)  Licensee,  at  cost  or 
value,  whichever  is  lower.  •  •  • 

19.  Sectioif  107.901  is  proposed  to  be 
amended  by  adding  paragraph  (c)(l)(ii), 
and  revising  (c)(2)  introductory  text  to 
read  as  follows: 

1107.901    ProhMtaduaae  of  funds. 


(c)  Real  estate.  [I)  *  *  • 

(iv)  Persons  whose  business  activity 
during  the  entire  period  that  the 
Licensee's  Financing  is  outstanding  is 
that  of  an  Alter  Ego  Concern  whose 
entire  activity  is  limited  to  leasing  real 
estate  exclusively  to  an  eligible 
Operating  Small  Concern,  but  not  real 
estate  acquired  directly  or  indirectly 
fit)m  the  prospective  lessee  of  such  real 
estate,  or  from  any  affiliated  concern,  or 

(2)  If  the  Financing  is  to  be  used  by 
an  eligible  Small  Concern  (except  a 
Small  Concern  described  in  paragraph 
(c)(l)(iv)  of  this  section),  regardless  of 
SIC  classification,  to  acquire  realty  or  to 
discharge  an  obligation  relating  to  the 
prior  acquisition  of  realty  luiless: 

(i)  At  least  fifiy-one  percent  of  the 
usable  square  footage  of  an  existing 
building  that  is  to  be  acquired  by  the 
Small  Concern  or  at  least  two-thirds  of 
the  usable  square  footage  of  a  building 
that  is  to  be  built  or  renovated  by  the 
Small  Concern  is  to  be  used  by  the 
Small  Concern  for  business  activity  not 
prohibited  by  paragraph  (c)(1)  of  this 
section;  or 

(ii)  Such  realty  is  to  be  promptly  and 
substantially  improved  for  sale  to 
others,  and  all  necessary  zoning 
approvals  have  been  obtained: 

20.  Part  107  is  proposed  to  be 
amended  by  adding,  at  the  end  thereof, 
a  new  appendix  III,  to  read  as  follows: 

APPENDIX  m  TO  PART  107— 
VALUATION  QUIDEUNES  FOR  SBICs 

/.  Introduction 

This  appendix  describes  the  policiet  and 
procedures  to  which  Licensees  (SBICs  and 
SSBICs)  must  conform  in  valuing  their  loans 
and  investments  and  provides  guidance  as  to 
the  techniques  and  standards  which  are 
generally  applicable  to  such  valuations. 

The  need  for  clearly  defined  valuation 
policies  and  procedures  and  understandable 
techniques  arises  in  connection  with  the 
requirement  that  Licensees  report  the  worth 
of  their  portfolios  to  Investors  and  SEA.  This 
information  assists  SBA  in  its  assessment  of 
the  overall  operational  perfonnance  and 
financial  condition  of  individual  Licensees 
and  of  the  industry. 
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II.  Overall  Guidelines 

A.  Definitions 

(1)  Value.  The  value  of  portfolio  securities 
owned  by  a  Licensee  shall  be  (a)  with  respect 
to  unrestricted  Marketable  Securities,  the 
market  price  of  such  securities,  and  (b)  with 
respect  to  other  portfolio  securities,  the  Fair 
Value  as  determined  in  good  feith  by 
Licensee's  Board  of  Directors  or  General 
Partners. 

(2)  Marketable  securities.  Means  securities 
for  which  market  quotations  are  readily 
available  and  the  market  is  not  "thin",  either 
in  absolute  terms,  or  relative  to  the 
potentially  saleable  holdings  of  the  Licensee 
and  other  investors  with  saleable  blocks  of 
such  securities.  These  securities  are  valued  at 
the  market  price  on  the  valuation  date  which 
shall  be  the  closing  price.  This  classification 
does  not  include  securities  which  are  subject 
to  resale  restrictions  under  securities  laws  or 
contractual  agreements,  although  other 
secxirities  of  the  same  class  may  be  freely 
marketable. 

(3)  Other  securities.  Means  all  portfolio 
securities  not  defined  in  paragraph  A.(2)  of 
this  section.  Such  securities  shall  be  valued 
at  Fair  Value.  Most  SBIC  and  SSBIC 
investments  will  fell  in  this  classification. 

(4)  Fair  Value.  Means,  generally,  the 
amount  that  an  owmer  of  a  portfolio  security 
might  reasonably  expect  to  receive  upon 
airrent  sale  of  the  security  in  a  negotiated 
transaction  (fair  market  value),  or  in  the  case 
of  a  loan  the  principal  amount  that  is 
expected  to  be  collected  pursuant  to  its  terms 
as  determined  in  good  faith  by  the  Licensee's 
Board  of  Directors  or  General  Partners.  No 
single  standard  for  determining  "fair  value 

•  •  •  in  good  faith"  can  be  established, 
since  fair  value  depends  upon  the 
circumstances  of  each  individual  case.  Also, 
since  in  the  normal  course  of  its  investment 
activities  a  Licensee  often  does  not  sell  its 
investments  to  a  third  party,  the  link  between 
fair  value  and  market  value  is  often  tenuous. 

B.  Valuation  Responsibilify 

As  specified  in  13  CFR  107.101(g),  the 
Licensee's  Board  of  Directors  or  General 
Partners  have  the  sole  responsibility  for 
determining  Fair  Value  of  each  of  Licensee's 
portfolio  securities.  It  is  incumbent  upon  the 
Board  of  Directors  or  General  Partners  to 
satisfy  themselves  that  all  appropriate  factors 
relevant  to  a  good  feith  determination  of  Fair 
Value  have  been  considered  and  that  the 
methods  used  ara  reasonable  and  prudent 
and  are  consistently  applied.  Although  the 
Board  of  Directors  or  General  Partners  have 
the  ultimate  responsibility  for  determining 
Fair  Value  they  may  appoint  management  or 
other  persons  to  assist  them  in  such 
determinations  and  to  provide  supporting 
data  and  make  the  necessary  calculations 
pursuant  to  the  Board's  or  General  Partners' 
direction.  It  is  essential  that  a  careful, 
conservative,  yet  realistic  approach  be  taken 
by  Licensees  in  determining  the  Fair  Value 
of  each  loan  and  investment 

It  should  be  noted  that  the  Licensee's 
auditor  haul  responsibility  to  review  the 
Licensee's  valuation  procedures  and 
implementation  of  such  procedures 
including  adequacy  of  docimientation.  The 
auditor  also  has  reporting  responsibility 


regarding  the  results  of  this  review.  (See 
appendix  I  to  this  part,  section  III  and  section 
V,  paragraph  I  and  J). 

C.  Written  Valuation  Policy 

Each  Licensee  shall  establish  written 
Valuation  Guidelines  approved  by  its  Board 
of  Directors  or  General  partners  that  include 
the  following: 

1.  A  statement  of  Valuation  Policies  and 
Procedures  that  includes,  at  a  minimum,  all 
of  the  material  set  forth  in  section  n  of  this 
appendix,  and 

2.  A  statement  of  Valuation  Techniques 
and  Criteria  including  any  pertinent 
information  reviewed  In  section  III  of  this 
appendix. 

The  Information  required  in  this  paragraph 
C  may  be  incorporated  by  reference  and 
attached  to  Licensees'  Valuation  Guidelines. 

D.  Frequency  of  valuation 

Portfolio  Securities  shall  be  valued 
individually  and  in  the  aggregate  by  the 
Board  of  Directors  or  General  Partners  at  least 
semiannually— as  of  the  end  of  the  second 
quarter  of  Licensee's  fiscal  year  and  as  of  the 
end  of  Licensee's  fiscal  year.  On  a  case-by- 
case  basis,  SBA  may  require  valuations  to  be 
made  more  frequently  and  Licensee  shall 
fiHward  the  report  of  such  valuation  to  SBA 
writhin  thirty  days  following  the  close  of  the 
reporting  period  and  within  90  days  of  the 
end  of  the  fiscal  year  in  the  case  of  annual 
valuations.  Material  changes  in  valuations 
shall  be  reported  not  less  often  than  quarterly 
within  thirty  days  following  the  close  of  the 
quarter.  However,  any  Licensee  which  does 
not  have  outstanding  Leverage  shall  be 
required  to  make  such  determinations  and 
reports  to  SBA  annually,  unless  SBA.  in  its 
discretion,  determine  otherwise. 

Since  the  valuations  will  only  be  as  sound 
as  the  timeliness  of  the  financial  information 
upon  which  they  are  based.  Licensees  shall 
require  frequent  financial  statements  from 
Small  Concerns.  Monthly  financial 
statements  are  normally  appropriate. 

E.  Documentation 

Each  Licensee  shall  prepare  and  retain  in 
its  permanent  files  a  valuation  report  as  of 
each  valuation  date  documenting  for  each 
portfolio  security  the  cost,  the  current  fair 
value  and  the  previous  value,  plus  the 
methodology  and  supporting  data  used  to 
determine  the  value  of  each  such  portfolio 
security.  The  minutes  of  meetings  of  Boards 
of  Directors  or  General  Partners  at  which 
valuations  ara  determined  will  contain  a 
resolution  confirming  that  the  valuations  of 
each  portfolio  security  were  determined  in 
accordance  with  Licensee's  duly  adopted 
valuation  procedures  and  will  incorporate  by 
reference  the  valuation  report  signed  by  each 
Director  or  General  Partner  along  with  any 
dissenting  valuation  opinions. 

F.  General  Qassifications  of  Investments 

The  Fair  Value  of  portfolio  securities  will 
depend  upon  the  circumstances  of  each 
individual  case  and  will  be  t)ased  upon  the 
nature  of  the  investment  or  loan  and  the  stage 
of  a  company's  existence,  such  as: 

1.  Investments  in  early  stage  and  gro%vth 
enterprises  based  on  their  progress  toward 
previously  established  tai;gets: 


2.  Investmento  in  established  enterprises 
based  on  the  present  value  of  Lioansee's 
estimated  proceeds  from  interest,  dividends, 
principal  payments,  and  sales  of  owned 
securities; 

3.  Loans  and  the  loan  component  of  debt 
securities  based  on  the  payment  history  of 
the  debtor  and  the  value  of  collateral. 

4.  Investments  in  failing  enterprises  or 
those  in  unsound  financiiJ  condition  on  • 
liquidation  basis. 

G.  Key  Factors  to  be  Considered 

Cost  of  portfolio  securities  shall  be  the  Fair 
Value  until  there  is  a  basis  to  increase  or 
decrease  the  valuation.  Some  of  the  general 
factora  which  the  Board  of  Directors  or 
General  Partners  should  consider  in 
determining  the  Fair  Value  of  portfolio  assets 
are: 

1.  Valuations  which  the  market  currently 
places  on  similar  securities  issued  by 
companies  in  comparable  businesses  and 
industries; 

2.  Fundamental  analytical  data  including 
financial  condition  as  evidenced  by  historical 
and  projected  operating  results; 

3.  The  long-term  potential  of  the  business: 

4.  The  potential  for  successfully 
accomplishing  future  financings  as 
necessary,  and  the  potential  for  dilution,  if 
any,  to  the  Licensee's  holdings; 

5.  General  industry  and  economic 
conditions  and  trends; 

6.  The  potential  dilutionary  effects  from 
the  exercise  of  warrants,  options,  convertible 
preferreds,  convertible  debentures,  and  any 
other  securities  which  might  dilute  the 
shareholdings  of  Lacensee; 

7.  The  nature  and  duration  of  resale 
restrictions  and  the  nature  of  any  registration 
rights; 

8.  Exit  opportun'.ties  including  put  and  call 
options; 

9.  The  percentage  of  the  issuer's 
outstanding  securities  owned  by  the  Licensee 
and  other  similar  investors;  and 

10.  The  percentage  of  the  Issuer's 
outstanding  seciirities  OMnwd  by  management 
and  foundera. 

A  detailed  discussion  of  these  Eactors  and 
other  valuation  techniques  and  standards  is 
set  forth  in  Section  01,  Valuation  Techniques 
and  Criteria. 

in.  Valuation  Techniques  and  Criteria 

A.  Introduction 

The  goal  of  a  Licensee's  valuation  process 
is  to  determine  the  Fair  Value  of  poiUblio 
securities.  Ideally,  this  is  defined  as  the  price 
at  which  portfolio  securities  would  change 
hands  between  a  willing  buyer  and  a  willing 
seller  when  the  former  is  not  imder  any 
compulsion  to  buy  and  the  latter  is  not  under 
any  compulsion  to  sell,  both  parties  having 
reasonable  knowledge  of  relevant  bets. 
However,  the  very  nature  of  Licensees' 
investments  sometimes  makes  this 
determination  of  fair  market  value 
problematical.  In  most  cases  there  is  no 
market  for  the  investment  at  the  time  of 
valuation.  Therefore,  except  for  those 
securities  for  which  market  quotations  are 
readily  available,  Licensees'  Boards  of 
Directors  and  General  Partnera  are 
necessarily  responsible  for  determining  in 
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good  bith  Um  hir  value  of  pacdblio 
securitiat.  It  should  be  noted  that  loans  and 
the  debt  portioa  of  debt  securities  are  to  be 
valued  at  tiu  principal  amount  expected  to 
be  collected  pursuant  to  their  terms. 
Accordingly,  valuation  below  cost  will  be 
recogai»d  on  loans  and  the  d^  portion  of 
debt  securities  but  valuation  above  cost  will 
not  be  racofnizad. 

Determination  of  Fair  Value  will  depend 
upon  the  circumstances  in  each  case.  No 
exact  formula  can  be  devised  that  will  be 
generally  applicable  to  the  multitude  of 
diOefeot  valuatioa  issues  that  will  arise.  This 
is  sepadally  true  for  semiannual  valuation 
updates  of  relatively  new  investments  for 
which  currant  results  either  exceed  or  do  not 
meet  the  Small  Concern's  forecasts.  Because 
valuation  is  not  an  exact  science,  wide 
differences  of  opinion  on  the  worth  of  certain 
investments  may  be  encountered.  Therefore, 
a  sound  valuation  should  be  based  upon  all 
of  the  relevant  facXM.  with  common  sense  and 
infbnned  judgment  influencing  the  process  of 
weighing  those  facts  and  determining  their 
significance  in  the  aggregate. 

B.  Valuation  Techniques 

1.  General  considerafions.  A  Licensee's 
investment  in  a  small  business  concern 
should  be  the  lesuH  of  due  diligence  and 
analysis  of  financial  information,  bi 
negotiating  the  terms  and  conditions  of  an 
investment  with  a  Small  Concern,  the 
Licensee,  in  effect,  establishes  an  initial 
valuation  for  the  investment,  which  is  cost. 
Prudent  valuation  techniques  generally  use 
initial  cost  as  value  until  the  concern's 
operating  experience  demonstrates 
improvement  or  decline. 

Appreciation  in  value  should  be  recorded 
when  warranted,  but  should  be  limited  to 
those  investments  which  have  a  sustained 
economic  basis  for  an  increase  in  value. 
Temporary  market  fluctuations  or  a 
temporary  increase  in  earnings  should  not  be 
the  cause  or  sole  reason  for  appreciation. 
When  a  portfolio  company's  operation  shows 
sustained  positive  results,  appreciation  is 
indicated. 

Conversely,  depreciation  in  value  should 
be  recorded  when  portfolio  companies  show 
sustained  unfavorable  financial  performance. 
Continuous  close  scrutiny  of  investments 
will  provide  an  insight  into  the  business 
cycles  and  problems  encountered  by  small 
businett  concerns.  This  insight  will  allow 
the  Licensee  to  differentiate  between  a 
temporary  downturn  or  setback  and  a 
permanent  problem  Indicating  a  measurable 
decline  in  value.  If  a  portfolio  concern 
continues  to  biter  by  not  meeting  its 
projections  or  by  missing  its  payments,  it 
should  be  valued  down  by  some  percentage 
to  an  appropriate  bir  value. 

2.  Equities.  The  prices  of  Marketable 
Securities  which  have  readily  available 
market  quotations  best  reflect  the  consensus 
of  the  investing  public  as  to  fair  value  of  the 
securities  at  a  given  point  in  time.  On  the 
valuation  date,  such  marketable  securities 
should  be  valued  at  the  closing  price  for 
listed  securities  and  at  the  average  of  the  last 
bid  and  lact  ask  price  for  over-the-counter 
securities.  However,  securities  are  not 
deemed  to  be  freely  marketable  in  those 
situations  wherein  such  securities  are  very 


thinly  or  infrequently  traded,  or  may  be 
lacking  in  truly  representative  market 
quotations,  or  where  the  market  for  such 
securities  cannot  absorb  the  quantity  of 
shares  which  the  Licensee  and  similar 
investors  may  want  to  sell.  In  such  cases,  fair 
value  must  be  determined  by  the  Board  of 
Directon  or  General  Partners. 

If  the  particular  securities  held  by  the 
Licensee  are  subiact  to  resale  restrictions 
under  securities  laws  or  contractual 
aoraements.  even  though  they  are  part  of  a 
cUss  of  securities  which  are  freely 
marketable,  then  the  current  market  value  of 
freely  marketable  securities  should  be 
appropriately  discounted.  In  unusual 
circumstances,  a  premium  rather  than  a 
discount  may  be  appropriate  if  the  Licensee, 
or  the  Licensee  together  with  other  investors 
holding  their  shares  in  a  trust  or  under  a 
similar  arrangement,  own  securities  which 
represent  voting  control  of  a  publicly-owned 
company  and  the  Licensee's  Board  of 
Directors  or  General  Partners  determine  that 
such  voting  control  significantly  enhances 
the  value  of  the  investment. 

In  determining  the  Fair  Value  of  equity 
securities  which  are  not  freely  marketable,  a 
number  of  generally  accepted  techniques  (or 
combinations  thereof)  are  employed.  These 
include,  but  are  not  limited  to.  the  following: 

a.  Valuations  based  on  the  progress  of  early 
stage  or  growth  enterprises  towand  previously 
established  targets  including  among  other 
things  cash  flow  and  profitability  levels; 

b.  Valuations  based  on  the  discounted 
present  value  of  estimated  future  proceeds  to 
a  Licensee  including  dividend  income, 
principal  payments  and  sales  of  securities, 
using  a  discount  rate  that  reflects  the  degree 
of  nsk  of  the  equity  interest; 

c.  Valuations  based  on  multiples  of 
earnings,  revenues,  net  asset  value  or  cash 
flow  which  are  commensurate  with  multiples 
which  the  market  currently  accords  to 
comparable  companies  in  similar  businesses 
and  industries; 

d.  Valuations  based  on  recent  sale  prices  of 
the  issuer's  securities  in  arm's  length 
transactions; 

e.  Values  placed  on  similar  securities 
issued  by  companies  in  com{>arable 
businesses  and  industries; 

1  Valuations  of  restricted  securities  based 
on  an  appropriate  discount  from  the  market 
value  of  freely  marketable  securities  of  the 
same  class; 

g  Liquidation  value;  and 

h.  Values  placed  on  mergers  and 
acquisitions  of  companies  in  comparable 
businesses  and  industries. 

In  applying  Item  B.2.(d)  of  this  section, 
valuations  may  be  adjusted  to  equate  to  a 
subsequent  and  significant  equity  financing 
that  includes  a  substantial  investment  by  a 
sophisticated,  unrelated  new  investor  in  the 
issuer's  securities.  A  subsequent  and 
significant  equity  financing  that  includes  ~^ 
substantially  the  same  group  of  investora  as 
the  prior  financing  is  not  a  bctor  in 
determining  Fair  Value.  In  addition,  a  small 
business  concern's  future  equity  financing 
requirements  should  be  considered.  If  it 
appears  likely  that  equity  «vill  be  sold  in  the 
foreseeable  future  at  a  price  above  or  below 
the  Licensee's  current  valuation,  then  that 


prospective  offering  price  should  be  nveighed 
in  the  valuation  proceu. 

Equity  interests  or  limited  partnerehip 
inteteets  %rithoul  the  benefit  of  stock 
certificates  should  be  valued  in  a  manner 
similar  to  the  valuation  methods  described  in 
this  paragraph  B.2.  These  forms  of  equity 
interest  generally  defhw  a  certain  percentage 
of  the  profits  to  be  allocated  to  each  of  the 
investora  based  on  its  relative  contributions. 
Thus,  the  valuation  of  the  Interests  should  be 
based  on  the  undeiiying  profitability  of  the 
business  and  can  ba  determined  by  using 
techniques  based  on  future  earnings, 
discounted  cash  flow  analysis,  or 
capitalization  rates. 

3.  Debt  securitiet.  Debt  seciuities  as 
defined  by  the  SBA  are  a  hybrid  between 
loans  and  equity.  If  the  debt  is  convertible  to 
equity  ownenhip  through  exercise  of 
convetsion  options  or  warrants,  the  Fair 
Value  may  inoraaaa  over  the  loan  value, 
depending  upon  Cactocs  such  as  the  value  of 
the  equity  that  would  be  obtained  through 
conversion,  the  period  of  convertibility,  the 
projected  future  financing  of  the  enterprise, 
and  the  parametars  discussed  above  for 
equities. 

There  are  numerous  types  of  debt 
securities  with  a  variety  of  equity  fisatures. 
The  most  commtm  forms  are  convertible 
debentures  and  loans  with  detachable 
warrants.  A  generally  accepted  method  of 
valuing  convertible  debentures  is  to  value  the 
loan  separately  using  appropriate  loan 
valuation  techniques  and  to  value  the 
convertible  portion  of  the  investment  by 
assuming  the  debenture  has  been  convmted 
to  stock  and  using  appropriate  equity 
valuation  techniques.  Normally,  the 
convertible  debenture  will  be  valued  at  the 
higher  of  its  loan  value  (not  in  excess  of  face 
value)  or  its  underlying  equity  value.  When 
equity  considerations  govern  the  fair  value 
assigned,  the  underlying  bcton  will  be 
disclosed. 

Valuation  of  debt  with  detachable  warrants 
can  be  done  similariy  to  convertible  debt  by 
treating  the  debt  and  warrants  as  a  unit,  or, 
alternatively,  the  debt  can  be  valued  on  Its 
own  basis  as  a  debt  instrument,  and  the 
warrants  separately.  If  the  warrants  are 
valued  separately,  the  following  factors  must 
be  taken  into  account: 

(a)  Current  value  of  issued  shares; 

(b)  Time  until  expiration  dates  are  reached 
or  dates  of  changes  in  terms  of  exercise 
prices; 

(c)  The  exercise  prices  at  various  dates; 

(d)  Number  of  shares  into  which  the 
warrants  are  exercisable: 

(e)  Any  restrictions  and/or  features  of  the 
underlying  stock; 

(f)  The  differential  between  the  exercise 
price  and  the  underlying  share  values  if  the 
share  values  are  higher  than  the  exercise 
price;  or 

(g)  If  the  exercise  price  is  above  the  current 
underlying  share  values,  the  probabilities 
that  shares  of  the  Small  Concern  will  attain 
the  exercise  values; 

(h)  The  ability  of  Licensee  to  perform  the 
exercise  of  its  rights  or  to  lell  Its  warrants; 
and 

(i)  The  uhinurte  desirability,  if  any,  of 
exercising  the  rights  given  by  the  warrants. 
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All  of  these  bctors  must  enter  into  the 
valuation  process  in  order  to  assign  a  value 
to  the  warrants. 

(4)  Loans.  Loans  shall  be  valued  at  cost 
with  depreciation  being  recognized  to  give 
effect  for  decreases  in  valuation;  however,  no 
valuation  change  shall  be  made  to  recognize 
the  diffisrence  between  the  current  interest 
rate  and  the  interest  rate  on  the  portfolio 
security.  Accordingly,  appreciation  shall  not 
be  recognized  on  loans  for  any  reason.  If  a 
loan  is  collateralized  by  certain  assets  of  a 
business  or  assets  outside  the  business,  the 
value  of  the  loan  to  the  SBIC  or  SSBIC  is,  at 
a  minimum,  the  net  liquidation  value  of  the 
collateral  after  estimated  selling  expenses. 
On  the  other  hand,  if  a  loan  is  only  partially 
secured  or  is  an  unsecured  obligation  of  the 
business,  then  a  number  of  factors  must  be 
taken  into  account,  among  which  are  the 
value  of  any  collateral,  the  current  and 
projected  financial  condition  and  operating 
results  of  the  business,  the  performance 
history  of  the  loan,  the  seniority  of  the  debt, 
the  net  liquidation  value  of  the  tangible 
business  assets  (often  through  professional 
valuation),  and  the  personal  integrity  and 
overall  Hnancial  standing  of  the  owners  of 
the  business.  The  value  of  the  collateral 
should  reflect  current  market  conditions. 

For  those  Licensees  primarily  involved  in 
making  loans,  a  loan  classification  system 
shall  be  employed  to  help  manage  portfolios 
and  determine  Fair  Values,  with  loans  that 
warrant  extra  attention  being  flagged  by  SBIC 
management.  For  each  loan  placed  on  this 
"watch  list,"  a  reason  or  statement  should 
describe  the  particular  situation.  Danger 
signals  that  should  alert  the  SBIC  to  potential 
problems  include  delinquency,  a  lack  of 
profitability,  weak  or  decreasing  equity, 
increasing  debt  load,  a  deteriorating  cash 
position,  an  abnormal  increase  in  accounts 
payable,  inaccurate  financial  information, 
insurance  cancellation,  judgments  and  tax 
liens,  fomily  problems,  loss  of  employees, 
collateral  problems,  slowdown  in  inventory 
turnover,  poor  maintenance  of  plant  and 
equipment,  and  heavy  reliance  on  short  term 
debt.  This  watch  list  should  be  used  to  report 
to  the  Board  of  Directors  or  General 
Partner(s). 

Upon  careful  consideration  of  all  the 
relevant  factors,  the  Board  of  Directors  or 
General  Partners  shall  determine  which  loans 
require  a  provision  for  unrealized 
depreciation.  It  is  a  good  rule  of  operation  for 
an  SBIC  to  perform  downward  valuations 
earlier  rather  than  later.  When  the  quality  of 
a  loan  recovers,  a  higher  Fair  Value  can 
subsequently  be  assigned. 

Past  due  interest  should  not  be  valued  or 
converted  to  a  security  with  carrying  value  if 
(i)  interest  payments  are  more  than  120  days 
past  due,  and  (ii)  the  ability  of  the  company 
to  make  payments  is  considered  doubthil. 

If  the  delinquent  interest  on  a  loan  has 
been  capitalized,  the  loan  should  be 
classified  in  the  doubtful  or  defaultins 
category,  and  the  Form  468  annual  report 
should  indicate  the  amount  of  capitalized 
interest.  (Capitalizing  delinquent  interest 
requires  prior  approval  by  SBA.)  Stringent 
monitoring  of  such  loans  is  required  and 
problem  loan  strategies  should  be 
undertaken. 


C  Valuation  Considerations 

1.  Nature  and  history  of  the  entetprise.  The 
nature  of  the  business  is  an  important 
consideration,  as  some  types  of  businesses 
are  more  affected  by  changing  market  forces 
and  by  seasonal  or  cyclical  variations  in 
demand.  The  history  of  an  enterprise  will 
show  its  past  stability  or  instability,  its 
growth  or  lack  of  growth,  its  degree  of 
operational  diversity,  and  other  relevant  facts 
in  forming  an  opinion  as  to  the  risk  involved. 
In  determining  Fair  Value,  the  factors  to  be 
studied  may  include,  but  not  be  limited  to, 
the  products  and  services  of  the  concern,  its 
cost  structure  and  marketing  and  sales 
capabilities  relative  to  its  competitors,  its 
assets,  capital  structure,  plant  facilities, 
production  capacity,  unfiled  orders, 
capability  of  management,  quality  of  budgets, 
sales  projections  and  sales  performance, 
competitive  product  analysis,  and  any 
legitimate  offers  to  purchase  the  business  in 
arm's  length  transactions. 

2.  Outlook  and  condition  of  the  economy 
and  the  specific  industry.  Valuations  should 
include  an  analysis  of  the  economic  and 
industry  envirohment,  together  with  market 
factors, — historic,  current,  and  forecast.  In 
many  cases,  the  market  may  include  local, 
regional  and/or  national  distribution 
channels.  In  many  cases,  familiarity  with, 
and  access  to  those  channels  is  critical  to 
business  success. 

In  the  case  of  a  business  that  is  a  relatively 
new  entrant  in  an  established  industry, 
consideration  should  be  especially  given  to 
the  industry's  past  history  and  outlook. 
Where  early  stage  companies  are  concerned, 
market  acceptance  and  forecasted  market  size 
and  share  are  critical  factors.  In  all  cases, 
performance  trends  for  the  industry  involved 
are  highly  significant. 

3.  Financial  condition  and  the  fair  value  of 
the  Small  Business  Concern.  In  evaluating 
investments  in  Small  Concerns,  three 
different  general  approaches  may  be  taken, 
depending  on  how  well  established  the 
business  if  and  its  flnancial  health. 

a.  The  "New  Business"  approach.  In  the 
case  of  new  or  comparatively  new 
organizations,  the  lack  of  any  op»erating 
history  requires  dependence  on  current 
operating  results  and  their  relation  to 
financial  forecasts.  If  the  business  foils  to 
meet  its  original  targets  for  development  of 
products,  markets  and  facilities,  the  possible 
negative  effect  on  Fair  Value  should  be 
carefully  considered,  with  particular 
attention  to  the  added  risks  caused  by  the 
possible  escalation  of  cash  losses. 
Disappointing  results,  which  are  frequently 
experienced  in  start-up  or  early-stage 
investments,  do  not  necessarily  dictate 
reduced  valuations  unless  their  duration  and 
severity  have  clearly  impaired  the  viability  of 
the  Small  Concern.  Conversely,  the  face  may 
have  exceeded  original  targets  during  the 
development  stage  of  a  new  enterprise 
should  not  be  regarded  as  a  basis  for  a 
premature  increase  in  Fair  Value. 

Business  forecasts  are  a  useful  reference 
point  in  establishing  initial  and  subsequent 
valuations  of  enterprises.  Much  of  the 
material  for  such  forecasts  must  by  necessity 
come  from  the  organizers  of  a  business.  Great 
care  has  to  be  taken  to  avoid  excessive 


reliance  on  planned  organizational, 
operating,  or  market  developments  that  are 
contemplated  but  not  reasonably  attainable. 
Normal  practice  on  the  part  of  potential 
investon  is  to  require  a  complete  business 
plan  from  the  organizers.  In  general,  such 
plans  are  expected  to  contain: 

(1)  A  description  of  the  existing  or 
contemplated  business  including  pertinent 
history,  the  management  and  organization, 
board  members,  advisors,  and  current  status 
of  the  business  efforts. 

(2)  A  thorough  description  of  the  product 
or  service  provided,  including  an  answer  to 
the  question,  "Who  else  is  doing  it?" 

(3)  A  description  of  the  markel  being 
entered,  with  a  special  emphasis  on  the 
segment  or  locality  being  addressed  by  the 
small  business  and  what  its  competitive 
advantages  are. 

(4)  An  operational  plan  for  the  business  in 
syfficient  detail  to  include  development 
schedules,  production  schedules,  market 
plans,  and  other  surveys  and  analyses  that 
may  apply. 

(5)  Financial  projections  for  income 
statements  and  balance  sheets,  and  most 
important  of  all  in  the  case  of  small 
businesses,  cash  flow  statements,  monthly  or 
quarterly  for  the  first  two  years  and  annually 
for  three  to  five  years. 

The  Licensee  should  not  accept  this 
material  uncritically  but  should  prepare  an 
independent  analysis  of  reported  and 
projected  financial  data  and  evaluate  the 
risks  involved.  Since  forecasts  are  being 
relied  on  so  heavily  in  valuing  a  start-up 
business,  an  important  factor  to  judge  is  the 
capability  of  the  organizers  and  managers  of 
the  business,  f>articularly  their  experience 
and  p>ersonal  histories  gained  from 
independent  background  checks.  Periodic 
updates  of  the  original  business  plan  should 
be  requested,  with  particular  emphasis  on 
variations  of  actual  performance  from  plan 
and  reasons  for  significant  changes  in  the 
business  plan  and  operating  projections. 

The  Directors  or  General  Partners  have  to 
use  their  best  judgement  in  weighing  such 
initial  forecasts  and  subsequent  results  in  the 
process  of  determining  Fair  Value.  The 
original  cash  flow  estimates  and  subsequent 
results  may  then  be  used  to  determine,  as 
appropriate,  discounted  cash  flow  valuations 
of  the  Small  Concern,  and  to  conduct 
sensitivity  analyses. 

b.  The  going  concent  approach.  To 
determine  the  Fair  Value  of  a  Licensee's 
investment  in  a  small  business  concern  that 
is  well  enough  established  and  in  sufficiently 
good  flnancial  health  to  be  considered  a 
"going  concern",  financial  statements  are  of 
primary  importance.  They  should  be  in  the 
form  of  comparative  annual  statements  for 
relevant  years  immediately  preceding  the 
date  of  valuation,  together  with  a  set  of 
comparative  interim  statements  at  the  end  of 
the  month  preceding  that  date.  Income 
statements  should  show  (1)  sales,  cost  of 
sales,  and  gross  profit  by  line  of  business 
with  selling,  general,  and  administrative 
expenses  similarly  presented;  (2)  components 
of  cost  of  sales,  and  other  significant 
expenses  such  as  depreciation  and 
amortization,  officers'  salaries,  income  taxes 
and  other  taxes,  interest  on  each  item  of  long- 
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tenn  dflbt.  uuumwiiUag  inanw  and  Bxp«nw, 
and  nstnoMnttj  itmit;  (3)  iwt  incoaw 
availabli  for  diridnHlr.  and  (4)ad)astments 
tn.  and  itoacHtetton  trMi.  rstafawd  Mrnings 
as  statad  oo  tha  balanca  ihaet 

With  incaiiw  italBiuants  of  this  dtaractar 
available.  UoaoMn  «faouId  be  able  to 
separate  ncarriag  from  non-iecunrina  items 
of  income  and  eiqwnae.  to  distingniu 
between  set  operating  iacome  and  net 
extraonUiMiy  JDCome,  and  to  ascertain 
whether  any  line  of  business  is  consistently 
operating  «t  a  loss,  and  if  it  might  be 
disposed  (rf  at  a  benefit  to  the  company.  The 
percent^*  of  eaniings  required  tor  business 
expansion  should  be  noted  when  dividend 
paying  capadty  is  considered.  As  forecasted 
income  and  cash  flow  ara  major  fiKtors  in 
valuations,  all  information  concerning  past 
income  and  cash  flow  which  may  be  helpful 
in  predicting  the  future  should  be  obtaiiMd. 

The  "going  concern"  approach  should  not 
be  used  witfioat  a  separate  determination  of 
the  financial  health  of  the  business.  Financial 
hralth  refers  to  the  ability  of  the  small 
businen  tuucein  to  generate  the  funds 
needed  to  meet  its  immediate  and  long-range 
needs.  ObvhiDsly,  if  a  company  has 
insutfident  working  capital,  it  would  not 
continue  in  business  for  any  appreciable 
length  of  time  and  cannot  be  considered  a 
"going  concern."  A  review  of  the  company's 
sources  of  income  and  cash  flow  generated 
from  operations  to  meet  capital  requirements 
and  provide  far  interest  and  principal 
payments  on  til  debt  dionld  In  made.  This 
would  necessarily  require  dose  scrutiny  of 
the  company's  projeded  budget  and  its 
actual  income  and  expenses.  The  firm's 
inability  to  meet  its  operating  expense 
requirements  without  axtraordinary  measures 
should  be  taken  serioasly.  If  the  finn  cannot 
meet  its  continuing  obligstions,  additional 
cash  investments  or  borrowing  may  be 
urgently  needed  to  avert  an  imminent 
liquidity  cri^. 

c.  The  "hqaidatton"  approach.  With 
respect  to  portfolio  companies  that  are  likely 
to  face  bankruptcy  or  discontinue  operations 
for  some  oOwr  reason,  liquidating  value  is  of 
prime  importance.  This  value  will  nearly 
always  diffsr  from  die  "going  concern"  vahie 
and  may  be  determined  by  estimating  the 
realizable  value  (often  through  professional 
appraisds  or  firm  offsrs  to  purchase)  of  all 
assets  and  then  subtracting  all  liabilities  and 
associated  liquidation  costs.  Liquidation 
value  will  depend  on  the  decreasing  value  of 
wasting  aswts,  the  costs  experienced  by  the 
busineae being  liquidated,  the  expenses 
borne  by  the  Uceiuee  in  order  to  be  able  to 
realize  any  Uqoidating  value,  the  elapsed 
time  until  sach  net  proceeds  can  be  realized, 
the  ranking  of  the  Licensee's  claims  relative 
to  otiier  security  interests  «nd  subordination 
agreement!,  and  the  probability  of  any 
ultimate  realiation  of  value.  Incorporating 
this  approach  as  a  normal  step  in  valuation 
can  provide  improved  understanding  of  the 
downside  of  an  investment 

4.  GooiwiU  and  other  intaxtpbie  values. 
Cood«rill  is  based  laif^  upon  earning 
capadty.  alttwmgh  such  factors  as  prestige. 


ownership  of  a  brand  name,  prior 
acquisitiaas.  and  a  racoid  of  suooeaaful 
operation  owar  a  Icog  period  in  a  particular 
locality  may  alaa  sapport  the  Indusioa  of 
intangible  value.  In  any  event,  tba 
augmentatioa  of  the  vrioe  of  aasets  by 
addition  of  goodwill  should  be  scrutiniaed 
very  closely  and.  when  poesiMe.  checked  by 
cnmp^riwg  appraised  vaihie  of  all  assets  odier 
ftan  goodwill  with  net  book  value  thereet 
fartao^^Ue  values  may  indude  patents, 
copyrights,  trade  secrets  and  design,  and 
mannfacttiring  know-how.  In  many  higb 
technology  businesses,  these  intan^Ie 
^ues  are  an  important  part  of  the  overall 
value  of  a  company. 

An  estfanate  of  these  intangible  values  can 
be  made  by  estimating  the  costs  associated 
with  duplicating  such  values,  since  such 
value  frequently  reflects  the  sale  value  of  a 
business  or  its  assets.  Alternatively,  a 
discounted  cash  flow  valuation  of  the 
business  can  be  conducted  based  on  analysis 
of  the  business  plan,  and  the  difference 
between  the  discounted  cash  flow  value 
(using  discount  rates  that  are  commensurate 
with  the  risks)  and  the  book  value  can  be 
attributed  to  intangibles. 

5.  Sales  of  securities.  Sales  of  securities  of 
small  business  concerns  for  which  market 
quotations  are  not  readily  available  should  be 
Investigated  to  determine  whether  they 
represent  arm's-length  transactions,  which 
more  frequently  thn  other  sales  may  refled 
fair  value.  Sales  of  additiooal  securities  to 
investors  who  have  previously  acquired  an 
interest  in  the  business,  forced  sales,  distress 
sales,  and  sales  among  friends  or  family, 
often  do  not  lefled  fair  value,  nor  do  isolated 
arm's-length  sales  in  small  quantities. 

Valuation  of  any  thinly  traded  stocks  or 
stock  in  a  privately  held  company  should  be 
based  prixnarily  on  the  firm's  fair  value  as 
defined  earlier.  The  Board  of  Diredors  at 
General  Partners  should  carefully  weigh  all 
relevant  fadors  in  valuing  investments  in 
companies  whose  securities  have  recently 
been  sold,  taking  into  consideration  the 
nature  of  the  most  recent  transadion  before 
determining  Fair  Vahw. 

6.  Comparative  market  prices.  Market 
values  of  publidy  traded  securities  of 
companies  in  the  same  or  similar  lines  of 
business  may  be  considered  in  valuing  the 
securities  of  a  ooncsm  with  no  market  or  a 
thin  unrepresentative  market.  Care  should  be 
taken  to  use  only  comparable  companies, 
including  not  only  business  similuitiee  but 
also  similarities  as  to  size,  financial 
condition,  and  earning  outlook.  However,  in 
order  for  comparative  market  prices  to  be 
meaningful,  diata  for  a  representative  sample 
of  similar  companies  must  be  available. 
Prices  paid  for  acqxiisitions  of  similar 
companies  may  be  considered  if  a  merger  or 
acquisition  of  the  portfolio  concern  appears 
likely.  Market  values  of  publicly  traded 
companies  should  be  discounted  to  arrive  at 
the  Fair  Value  of  a  private  firm  in  order  to 
account  for  the  ladi  of  maricetability.  After 
Biftigr"»g  such  discount,  a  premitun  may  be 
added  im  control,  if  applicable. 


Values  derived  from  comparative  market 
prices  should  be  confirmed  by  comparison 
with  fair  value  arrived  at  by  analyzing 
earnings,  cash  flow,  assets,  liabilities,  and 
other  fondamentals. 

7.  Capitalaation  rates.  In  the  application 
of  certain  fundamental  valuation  fadors, 
particularly  earnings  and  cash  flow,  it  is 
necessary  to  capitalize  the  average  or  current 
results  at  some  appropriate  rate.  Determining 
the  proper  capit^ization  rate  presents  one  of 
the  most  difficult  problems  in  valuation. 
Among  the  more  important  fadors  to  be 
considered  in  a  particular  case  are  (i)  the 
nature  of  the  business,  (ii)  the  risk  involved, 
and  (iii)  the  growth,  stability  or  irregularity 
of  earnings  and  caA  flows.  A  company  with 
a  poeitive  earnings  trend  and  a  positive 
outlook  will  canuoand  a  higher  capitalisation 
fador  (nmltiplier)  in  the  market  place,  which 
may  result  in  a  stock  valuation  well  above 
book  value.  This  excess  value  is.  in  eSsd,  an 
intangible  value  comparable  to  goodvrill. 

While  capitalization  rates  do  vary,  an 
appropriate  rate  can  be  determined  by 
analyzing  rates  for  aimparahle  oompanies  in 
the  same  industry.  Investigating  similar 
companies  in  the  same  industry  or 
geographic  area  can  be  done  directly  or 
throng  published  material  from  souroes 
such  as  Value  Line,  Standard  and  Poor's. 
Robert  Morris  and  Associates,  or  any  other  of 
the  numerous  sources  available  for 
comparable  industry  data. 

8.  Weight  to  be  accorded  varioas  criteria. 
Certain  of  the  foregoing  fadors  may  rightfully 
carry  more  weight  than  others,  depending 
upon  the  circumstances  in  eadi  case.  Since 
valuations  cannot  be  made  solely  on  the  basis 
of  a  prescribed  formula,  the  assigning  of 
wei^ts  on  a  purely  mathematiral  basis 
cannot  be  justified.  Thus,  no  useful  purpose 
is  served  by  averaging  several  fadors  such  as 
book  value,  capitalizad  earnings,  and 
capitalised  dividends  and  deriving  value 
from  die  result  Such  a  process  also  excludes 
active  consideration  of  other  pertinent 
criteria  such  as  market  potential  and 
management  capability,  and,  therefbra.  the 
end  result  cannot  be  expeded  to  derive  a 
realistic  valuation. 

The  most  useful  approach  appears  to  be  to 
look  at  each  investment  individually, 
determine  which  methodology  is  but  suited 
to  analyze  and  value  that  specific  type  of 
investment  and  take  into  consideration  all 
applicable  market  and  economic  data.  In 
situations  where  an  SBIC  or  SSBIC 
concentrates  in  a  particular  type  of 
investment  specialised  valuation  criteria  can 
be  developed,  but  it  may  only  be  applicable 
for  that  narrow  range  of  investments. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Ne.  S9.011,  Small  Business 
Investment  Cnmpaniesj 

Dated:  |une  3.  t993. 
Erskine  B.  Bowlaa, 
Administrator. 
(FR  Doc  93-1B549  Filed  ft-4-93:  S:4S  am) 
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DEPARTMEMT  OF  TREASURY 
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31CFRPwt206 
RM1510-AA34 


MwMQMnent  of  Fedww  AQMtcy 

Openilion  of  the  Cash  Managament 
bnprovamanta  Fund 

AGENCY:  Financial  Management  Service. 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

tUMMARV:  This  document  revises 
collection  and  deposit  regulations 
requiring  timely  methods,  principally 
Electronic  Funds  Transfer  (EFT),  for  the 
collection  and  deposit  of  funds  as 
authorized  by  section  2652  of  the  Deficit 
Reduction  Act  of  1984.  This  document 
also  incorporates  revisions,  authorized 
by  the  Cash  Management  Improvement 
Act  of  1990  (CMIA  90)  and  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  (CMIA  92),  that 
require  executive  agencies  to  use 
efiective.  efficient  disbursement 
mechanisms,  principally  EFT,  in  the 
deUvery  of  payments.  An  agency's 
failure  to  comply  may  result  in  a  charge 
equal  to  the  cost  of  such  noncompliance 
to  the  Treasury's  General  Fund. 
DATES:  Comments  must  be  received  by 
September  7. 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Cash  Management  Policy  and 
Planning  Division,  Financial 
X4anagement  Service,  U.S.  Department 
of  the  Treasury,  room  511.  Liberty 
Center.  401 14th  Street.  SW.. 
Washington.  DC  20227. 
FOR  FURTHER  MFORMATMN  CONTACT:  John 
Galligan  (202)  874-6935  (Director,  Cash 
Management  Policy  and  Planning 
Division);  Shane  Gellenthien  (202)  874- 
6789  (Program  Specialist);  or  Randall 
Lewis  (Principal  Attorney)  (202)  874- 
6680. 

SUPPLEMENTARY  MPORMATION: 

Authority 

This  regulation  is  authorized  by 
section  2652  of  the  Deficit  Reduction 
Act  of  1984.  Public  Law  98-369.  98  Stat. 
494  (1984).  codified  at  31  U.S.C  3720. 
as  amended,  section  4  of  the  Cash 
Management  Improvement  Act  of  1990, 
Public  Law  101-453, 104  Stat.  1058 
(1990).  codified  at  31  U.S.C  3335 
(CMIA  90).  the  Cash  Management 
Improvement  Act  Amendments  of  1992, 
Public  Uw  102-589. 106  Stat.  5133 
(1992).  and  additional  authority  found 
at  5  U.S.C  301.  31  U.S.C  321,  31  U.S.C. 
3301.  31  U.S.C  3302. 31  U.S.C  3321.  31 


U.S.C  3327,  31  U.S.C  3328.  and  31 
U.S.C  3332  (formerly  31  U.S.C  492). 
Regulations  governing  Federal  payments 
by  the  automated  clearinghouse  method 
of  EFT  appear  in  31  CFR  part  210  and 
31  CFR  part  370.  Agencv  guidance  for 
the  use  of  EFT  is  published  in  the 
Treasury  Financial  Manual. 

Background 

Prior  to  passage  of  CMIA.  part  206  of 
CFR  title  31  (Management  of  Federal 
Agency  Receipts  and  Operation  of  the 
Cash  Management  Improvements  Fund) 
reflected  exclusively  the  requirements 
of  section  2652  of  the  Deficit  Reduction 
Act  of  1984  (DRA  84).  Pursviant  to  the 
authorities  vested  in  the  Secretary  of  the 
Treasury  in  DRA  84,  and  given  the 
technological  and  cost-effective 
breakthroughs  in  the  collection  of  funds 
such  as  pre-authorized  debit  and  credit/ 
debit  cards  in  the  years  since  its  passage 
into  law,  this  part  prescribes  that 

executive  agencies  shall  collect  and 

deposit  monies  to  the  Treasury  via  EFT, 
when  cost  effective  and  to  the  maximum 
extent  practicable. 

CMIA  90  expands  the  cash 
management  regulatory  role  of  the 
Secretary  of  the  Treasury  (hereinafter. 
Secretary)  to  include  the  disbursement 
of  funds.  Pursuant  to  CMIA,  and  given 
the  technological  and  cost-effective 
breakthroughs  in  the  disbursement  of 
funds  such  as  direct  deposit  and  ACH/ 
Vendor  Express,  this  Part  prescribes  that 
executive  agencies  shall  disburse 
monies  via  EFT,  when  cost  effective  and 
to  the  maximimii  extent  practicable. 

General  Principles 

It  is  the  policy  of  the  Secretary  that  all 
Executive  Branch  collections  be 
collected  by  Electronic  Funds  Transfer 
(EFT)  and  all  Executive  Branch 
payments  be  disbursed  by  EFT.  Since 
the  overriding  goal  of  collection  and 
payment  systems  is  to  accommodate  an 
efficient,  effective,  and  timely  transfer  of 
funds  in  support  of  Federal  programs. 
Federal  agencies  should  use  the  most 
appropriate  funds  transfer  mechanism, 
principally  EFT,  based  upon  these 
principles.  EFT  allows  Federal  agencies 
to  meet  program  objectives  with 
convenience,  security,  and  reliability  for 
recipients.  By  permitting  greater  control 
over  the  timing  of  collections  and 
payments,  EFT  improves  cash 
management  and  supports  agency 
efforts  to  comply  fully  with  such 
requirements  as  the  Prompt  Payment 
Act.  In  addition,  EFT  reduces 
processing  costs  and  paperwork,  and 
provides  for  electronic  interface 
between  issuer  and  receiver  accounting 
systems.  The  Financial  Management 
Sisrvice  (Service)  recognizes  that,  under 


certain  circumstances,  the  use  of  EFT  to 
collect  or  disburse  funds  may  not  be 
cost-effective,  or  practical,  or  may  not  be 
consistent  with  other  statutes. 

Propoeed  Implementation  Process 

Treasury  proposes  to  implement  the 
amended  31  CFR  part  206  jointly  with 
Federal  agencies  as  has  been  the  case 
with  the  original  31  CFR  part  206  which 
was  pubUshed  as  a  Final  Rule  in  1985. 
To  that  end,  six  focus  groups,  chaired  by 
non-Treasiiry  officials,  and  comprised  of 
50  non-Treasury  Federal  agency  officials 
are  working  with  Treasury,  identifying 
barriers  to  EFT  and  setting  the  standards 
of  performance  in  utilizing  cost-effective 
disbursement  applications. 
Contributions  from  these  groups  have 
aided  in  shaping  this  document.  It  is 
\mderstood  that  agencies'  ability  to 
reach  the  suggested  future  standards, 
will  depend  upon  the  extent  to  which 
all  impediments  or  barriers  to  EFT  are 
eliminated.  Barriers  include  current 
commercial  practices,  statutory 
prohibitions,  regulatory  prohibitions 
and  incompatible  banking  systems  in 
some  foreign  countries.  The  Service 
invites  comments  regarding  barriers  to 
achieving  EFT  and  proposed  solutions. 

Agency  standards  will  be  established 
by  agencies,  considering  the  unique 
characteristics  of  their  operations, 
system,  policies,  legislation,  regulations 
and  expectations  of  their  customers  and 
programs.  Once  agency  standards  are 
established.  Treasury  will  establish 
government  wide  standards  which  are 
intended  to  measure  the  Government  as 
a  whole,  not  as  standards  to  be  applied 
independently  to  each  agency.  Agencies 
will  establish  initial  standardls  and 
adjust  their  standards  based  on  analysis 
of  measurement  data  and  improvement 
plans.  Over  time.  Treasury,  working  in 
consultation  with  OMB.  will  analyze 
and  adjust  government  wide  standards. 
Interagency  comparisons  and 
adjustment  of  standards  will  illustrate 
the  feet  that  the  performance 
measurement  program  is  an  iterative 
and  evolving  process  to  foster 
continuous  improvement. 

Federal  agencies  will  be  responsible 
for  working  with  their  constituencies  to 
attain  consensus  on  agency  standards  in 
using  the  most  appropriate,  cost- 
effective  mechanisms  for  delivering 
payments.  These  constituencies  include, 
but  are  not  limited  to:  Vendors,  benefit 
recipients.  State  officials,  and  Federal 
employees.  Agencies  may  provide  the 
public  with  an  opportunity  to  comment 
prior  to  implementing  new  EFT 
mechanisms,  if  deemed  appropriate. 
Treasury  will  assist  Federal  agencies  in 
this  endeavor  to  the  maximum  extent 
practicable. 
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Through  the  cash  management  review 
process,  which  has  been  in  effiact 
successhilly  for  8  years,  Treasury  will 
continue  to  work  with  Federal  agencies 
to  identify  cash  flows  in  which  EFT  is 
the  most  cost-effective  and  practical 
approach.  Implementation  plans  vhW  be 
jointly  developed  and  periodically 
evaluated  by  Federal  agencies  and 
Treasury.  Any  modifications  to  these 
plans  by  Federal  ^encies  will  be 
brought  to  the  attention  of  Treasury  in 
the  cash  management  review  process,  or 
on  an  ad  hoc  basis,  and  a  negotiation 
process  will  ensue.  The  Service  will 
issue  directives  within  the  Treasury 
Financial  Manual  to  detail  "Best 
Practices"  to  be  followed.  Some 
examples  follow  regarding  how  policies 
may  be  carried  out: 

— Fees/Fines;  EFT  shall  be  adopted  as 
the  presumed  method  of  collecting 
fees  and  fines,  especially  when  these 
collection  cash  flows  are  recurring 
and/or  of  large  dollar  amounts. 

— Tax  Collections:  EFT  shall  be  adopted 
as  the  primary  method  for  collecting 
taxes.  These  methods  may  include  the 
Automated  Clearing  House  and  the 
acceptance  of  credit/debit  cards. 

— Salary  Payment:  EFT  shall  be  adopted 
as  the  presumed  method  for  paying 
employees. 

— Vendor  and  Miscellaneous  Payments: 
Each  department  and  agency  shall 
exercise  its  authority  under  the 
Federal  Acquisition  Regulation  to 
require  that  all  contractors  are  paid  by 
EFT.  EFT  shall  be  adopted  as  the 
standard  method  of  payment  for  all 
Federal  program  payments  originated 
by  agencies  or  their  agents. 

—Benefit  Payments:  EFT  shall  be 
presented  to  new  beneficiaries  as  the 
presumed  method  for  receiving 
benefits.  EFT  payment  methods,  such 
as  Electronic  Benefits  Transfer,  shall 
be  adopted  and  implemented  to  make 
EFT  accessible  to  all  recipients. 

Agency  representatives  have  indicated 
that  there  are  some  cash  flows  for  which 
EFT:  (1)  Would  not  be  cost-effective;  (2) 
would  be  impractical;  or  (3)  would  be 
inconsistent  with  current  statutory 
requirements.  It  is  not  the  intention  of 
the  Service  to  require  that  collections  or 
disbursements  be  made  via  EFT  when  it 
is  not  cost-effective,  is  impractical,  or  is 
inconsistent  with  existing  statutory 
requirements.  For  some  collection  and 
disbursement  cash  flows,  such  as  those 
which  are  small-dollar  and/or  non- 
recurring, it  may  not  be  practical  or 
cost-effective  to  require  EFT.  Ttie 
Service  will  work  with  each  agency  to 
identify  those  cash  flows  in  which  EFT 
may  not  be  required. 


Specific  Issues 

Unless  otherwise  indicated  in  this 
Supplementary  Information,  existing 
language  within  31  CFR  part  206  as 
authorized  by  section  2652  of  the  Deficit 
Reduction  Act  of  1984  remains 
unchanged  except  to  reflect  the 
Secretary's  policy  of  collecting  and 
disbursing  funds  via  EFT  and  to  reflect 
changes  authorized  by  the  Cash 
Management  Improvement  Act  of  1990 
and  the  Cash  Management  Improvement 
Act  Amendments  of  1992  to  require  that 
all  funds  be  disbursed  via  EFT  to  the 
maximum  extent  practicable,  whenever 
cost-effective  and  when  consistent  with 
other  statutes. 

Scope  and  Application  (§206.1) 

This  part  is  amended  to  reflect  the 
authorities  conveyed  by  the  Cash 
Management  Improvement  Act  of  1990 
and  the  Cash  Management  Improvement 
Act  Amendments  of  1992  to  provide  for 
the  timely  disbursement  of  funds. 

This  part  is  also  amended  to  reflect 
that  an  agency  shall  require  the 
collection  of  all  funds  by  the 
Government  via  EFT  and  the 
disbursement  of  all  funds  from  the 
Government  via  EFT  as  a  provision  of 
new  contractual  agreements  or  renewal 
of  existing  contracts  which  impact 
agency  collection  or  payment 
mechanisms.  This  is  a  change  from  the 
original  language  which  states  that  "an 
agency  is  prohibited  from  entering  into 
new  contractual  agreements  or  renewal 
of  existing  contracts  for  agency 
collection  systems  without  the  prior 
approval  of  the  Service."  It  is  not  the 
intention  of  the  Service  to  pre-approve 
all  agency  collection  and  payments 
systems;  instead,  the  Service  clarifies  its 
intentions  to  require  that  all  agency 
collection  and  disbursement 
transactions  are  made  via  EFT.  when 
cost-effective  and  to  the  maximum 
extent  practicable,  regardless  of  the 
systems  utilized  by  the  agencies. 

As  provided  for  in  section  4  of  the 
CMIA  90.  payments  made  by  the 
Tennessee  Valley  Authority  are 
excluded  from  these  amendments. 

Definitions  (§206.2) 

New  definitions  have  been  added  to 
§  206.2  that  are  based  on  those  in  31 
CFR  part  210  which  regulate  Federal 
Payments  through  Financial  Institutions 
by  the  Automated  Clearing  House 
Method,  and  those  in  31  CFR  part  205 
for  all  funds  transfers  that  implement 
Section  5  of  the  Cash  Management 
Improvement  Act  of  1990  and  the  Cash 
Management  Improvement  Act 
Amendments  of  1992.  The  newly 
defined  terms  are:  "Cash  Management," 


"Day."  "Disburse."  "Electronic  Funds 
Transfer."  "Payment."  Toint-of-Saie 
Terminal."  and  "Recipient."  Several 
existing  definitions  have  been  amended 
to  reflect  the  Secretary's  EFT  policy. 

Billing  Policy  and  Procedures  (§206  J) 

This  language  has  not  been  changed. 
However,  the  Service  emphasizes  thst 
the  billing  requirements  contained  in 
this  section  do  not  supersede  any  billing 
requirements  contained  within 
regulations  implementing  the  Prompt 
Payment  Act  of  1982  as  Amended. 

Collection  and  Payment  Mechanisms 
(§206.4) 

Language  has  been  added  to  $  206.4 
which  requires  executive  agencies  to 
use  EFT.  when  cost-effective  and  to  the 
maximum  extent  practicable,  in  the 
collection  and  delivery  of  all  funds. 
General  language  describing  the 
selection  of  appropriate  collection 
mechanisms  has  been  deleted  to  more 
precisely  convey  the  Secretary's  goal  of 
collecting  all  collections  via  EFT. 

This  section  also  indicates  that 
directives  will  be  published  by  the 
Service  in  the  Treasury  Financial 
Manual.  Volume  I.  Chapter  6-8000  (I 
TFM  6-8000).  prescribing  that 
collections  and  pa}'ments  shall  be  made 
via  EFT  when  cost-effective  and  to  the 
maximum  extent  practicable.  These 
directives  will  consider  all  significant 
costs  inherent  in  collecting  and 
delivering  payments  via  EFT  or  other 
means. 

Collpction  and  Deposit  Procedures 
(§206.5) 

Lar-^uage  found  in  S206.5fb) 
de.scribing  exceptions  to  collection  and 
depo&it  time  frame  policies  has  been 
removed  because  existing  dollar 
thre^hcids  below  which  non-EFT 
ccl'bctions  shall  be  deposited  daily  are 
subjBct  to  change  given  fluctuations  in 
interns?  rates  and  because  mailing 
deposits  to  depositaries  is  strongly 
discouraged.  Instead,  §  206.5(b)  has 
been  revised  to  reference  I  TFM  6-8000 
for  specific  exceptions  to  collection  and 
deposit  U'me.^ame  policies. 

Cash  Management  Review  and  Planning 
(§206.6) 

This  section  now  includes  a  reference 
to  the  fact  that  the  Service  will  evaluate 
an  agency's  EFT  policy  and  application 
as  part  of  the  periodic  cash  management 
review  process,  as  required  by  I  TFM  6- 
8000. 

Notice  of  Deficiency  (§  206. 7) 

Language  has  been  added  which  more 
precisely  conveys  the  Secretary's  policy 
of  converting  all  collections  and 
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payments  to  EFT  when  cost-effective 
and  to  the  maximum  extent  practicable. 

Charges  (5  206  91  ' 

TUs  section  is  amended  to  reflect 
that,  in  instances  of  cash  management 
payment  noncompliance,  an  agency  will 
absorb  any  charges  assessed  from 
appropriations  available  for  executive 
agency  operations  and  shall  not  be  paid 
from  amounts  available  for  funding 
programs.  Also,  charges  collected  from 
an  executive  agency,  in  instances  of 
cash  management  payment 
noncompliance,  shall  be  deposited  in 
the  Treasury  and  credited  as 
miscellaneous  receipts.  This  differs 
from  charges  collected  from  an 
executive  agency,  in  instances  of  cash 
management  collection  noncompliance, 
which  shall  be  deposited  into  the  Cash 
Management  Improvements  Fund  as 
outlined  in  $  206.10. 

It  should  be  noted  that  the  differences 
in  treatment  between  collections  and 
deposits,  and  disbursements  are  due  to 
differences  in  the  requirements  of  the 
underlying  statutes  supporting  those 
distinct  functions. 

Public  Comment 

Public  comment  is  solicited  on  all 
aspects  of  this  proposed  regulation.  The 
Service  will  consider  all  comments 
made  on  the  substance  of  this  proposed 
regulation,  but  does  not  intend  to  hold 
hearings. 

Regulatory  Analjrsis 

It  is  hereby  certiHed  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  The  Regulatory  Flexibility  Act 
defines  "small  entities"  to  include 
certain  non-profit,  for-profit,  and 
Governmental  entities.  Revisions  made 
pursuant  to  CMIA  90  only  will  impact 
executive  agencies,  entities  not 
encompassed  by  that  definition.  The 
flexibility  incorporated  into  the 
revisions  to  deposit  and  collection 
provisions  has  been  included  in  order  to 
avoid  the  imposition  of  EFT  in  those 
situations  where  significant  costs  or 
impracticality  preclude  its  effective  use 
and,  therefore,  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required.  Any 
economic  or  other  consequences 
resulting  from  the  revisions  in  this 
Proposed  Rule  which  pertain  to 
disbursements  will  be  the  direct  result 
of  implementation  of  Section  4  of  CMIA 


90.  Any  economic  or  other 
consequences  of  revisions  which  pertain 
to  deposits  and  collections  are  not  Ukely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  major 
increases  in  costs  or  prices  to 
consumers,  or  a  significant  adverse 
impact  on  competition. 

List  of  Subjects  in  31  CFR  Part  206 

Accounting,  Banks,  Banking, 
Electronic  funds  transfer. 

Issuance 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  revise  part 
206  of  title  31  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  206— MANAGEMENT  OF 
FEDERAL  AGENCY  RECEIPTS. 
DISBURSEMENTS,  AND  OPERATION 
OF  THE  CASH  MANAGEMENT 
IMPROVEMENTS  FUND 


Sac. 

206.1 

206.2 

206.3 

206.4 

206.5 


Scope  and  application. 
Definitions. 

Billing  policy  and  procedures. 
Collection  and  payment  mechanisms. 
Collection  and  deposit  procedure 
exceptions. 

206.6  Cash  management  planning  and 
review. 

206.7  Compliance. 

206.8  Appeals. 

206.9  Charges. 

206.10  Operation  of  and  payments  from  the 
Cash  Management  Improvements  Fund. 

Authority:  5  U.S.C.  301:  31  U.S.C.  321. 
3301,  3302,  3321.  3327,  3328.  3332,  3335. 
3720.  and  6503. 

i  206.1    Scope  and  application. 

(a)  This  part  applies  to  all 
Government  departments  and  agencies 
in  the  Executive  Branch  (except  the 
Tennessee  Valley  Authority)  and  all 
monies  collected  and  disbursed  by  these 
departments  and  agencies.  This  sub{>art 
does  not  apply  to  interagency  transfers 
of  funds. 

(b)  Policies  and  guidelines  are 
prescribed  for  promoting  efficient, 
effective  cash  management  through 
improved  billing,  collection,  deposit, 
and  payment  of  funds.  These  objectives 
seek  to  improve  funds  availability  and 
the  efficiency  and  effectiveness  with 
which  funds  are  transferred. 

(c)  Authority  to  implement  this 
regulation  has  been  delegated  within  the 
Department  of  the  Treasury  (hereinafter, 
"Treasury")  to  the  Commissioner 
(hereinafter  "the  Commissioner")  of  the 
Financial  Management  Service 
(hereinafter  "the  Service".)  The  Service 
maintains  the  final  authority  as  granted 
under  the  Deficit  Reduction  Act  of  1984 
to  specify  use  of  a  particular  method  or 
mechanism  of  collection  and  deposit 


and  to  recover  costs  that  result  from 
noncompliance.  Authority  is  also 
granted  to  the  Service,  under  the  Cash 
Management  Improvement  Act  of  1990 
and  the  Cash  Management  Improvement 
Act  Amendments  of  1992,  to  provide  for 
the  timely  disbursement  of  funds.  As 
described  in  the  Treasury  Financial 
Manual,  Volume  I,  Chapter  6-6000  (I 
TFM  6-6000),  an  agency  shall  require 
the  collection  or  disbursement  of  funds 
by  the  agency  via  EFT  as  a  provision  of 
new  contractual  agreements  or  renewal 
of  existing  contracts  which  impact 
agency  collection  or  payment 
mechanisms. 

1206.2    DeflnMone. 

For  the  purpose  of  this  part,  the 
following  definitions  apply: 

Agency  means  any  department, 
instrumentality,  office,  commission, 
board,  service.  Government  corporation, 
or  other  establishment  in  the  Executive 
Branch,  except  the  Tennessee  Valley 
Authority. 

Billing  means  any  of  a  variety  of 
means  by  which  the  Government  places 
a  demand  for  payment  against  an  entity 
that  is  indebted  to  the  Government.  The 
term  encompasses  invoices,  notices, 
initial  demand  letters  and  other  forms  of 
notification. 

Cash  management  means  practices 
and  techniques  designed  to  accelerate 
and  control  collections,  ensure  prompt 
deposit  of  receipts,  improve  control  over 
disbursement  methods,  and  eliminate 
idle  cash  balances.  "Cash  Management 
Review  Process"  means  periodic 
examinations  of  collection  and 
disbursement  cash  flows  to  ensure  that 
the  most  effective  mechanisms  are  used 
to  process  the  funds. 

Collect  means  the  process  of  effecting 
a  collection. 

Collection  means  the  transfer  of 
monies  from  a  source  outside  the 
Federal  Government  to  an  agency  or  to 
a  financial  institution  acting  as  an  agent* 
of  the  Government. 

Collection  mechanism  means  any  one 
of  a  number  of  tools  or  systems  by 
which  monies  are  transferred  to  the 
Government  from  a  source  outside  the 
Government. 

Cutoff  time  means  a  time 

E redesignated  by  a  financial  institution 
ayond  which  transactions  presented  or 
actions  requested  will  be  considered  the 
next  banking  day's  business. 

Day  means  a  calendar  day  unless 
otherwise  specified. 

Deposit  means  as  a  noun,  money  that 
is  being  or  has  been  presented  for  credit 
to  the  Treasury.  Deposits  can  be  made 
by  an  agency  or  directly  by  the  remitter. 
All  such  transfers  are  effected  through  a 
Federal  Reserve  Bank  or  other  financial 
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institution.  As  a  verb,  deposit  means  the 
act  of  presenting  monies  for  credit  to  the 
Treasury  by  an  official  of  an  agency. 

Depositary  means  a  bank  or  other 
financial  institution  which  has  been 
authorized  by  the  Treasiiry  to  receive 
monies  for  credit  to  the  Treasury. 

Disburse  means  the  initiation  of  an 
Electronic  Funds  Transfer  (EFT) 
transaction  or  other  methods  of  drawing 
funds  bom  accounts  maintained  by  the 
Government.  

Electronic  funds  transfer  (EFT)  means 
any  transfer  of  funds,  other  than  a 
transaction  originated  by  cash,  check  or 
similar  paper  instnunent,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  the  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes  Fedwire  transfers,  Automated 
Clearing  House  (ACH)  transfers,  and 
transfers  made  at  automatic  teller 
machines  (ATM)  and  Point-of-Sale 
(POS)  terminals. 

Fund  means  the  Cash  Management 
Improvements  Fund.  . 

Morues  (or  "receipts")  means  EFT 
transactions,  currency,  negotiable 
instruments,  and/or  demand  deposits 
owed  to  or  collected  by  an  agency. 

Next  day  deposit  means  a  deposit 
made  before  the  cutofi'time  on  the  day 
following  the  day  on  which  the  funds 
were  received  by  an  agency.  For 
example,  if  an  agency  receives  funds  for 
deposit  at  3  p.m.  on  Monday  and 
transmits  the  deposits  to  the  depositary 
by  2  p.m.  on  Tuesday  (the  depositary's 
next  cutoff  time)  then  next-day  deposit 
requirements  are  met. 

Parent  means  a  sum  of  money 
transferred  to  a  recipient  in  satisfaction 
of  an  obligation.  A  payment  includes 
any  Federal  Government  benefit  or  non- 
benefit  payment. 

(1)  A  benefit  payment  is  a 
disbursement  for  a  Federal  Government 
program  or  annuity.  Benefit  payments 
may  be  one-time  or  recurring  payments 
including,  but  not  limited  to,  payments 
for  Social  Security,  Supplemental 
Security  Income.  Black  Lung,  Civil 
Service  Retirement,  Railroad  Retirement 
Board  Retirement/ Annuity,  Veterans 
Administration  Compensation/Pension, 
Central  Intelligence  Agency  Annuity, 
MiUtary  Retirement  Annuity,  and  Coast 
Guard  Retirement. 

(2)  A  non-benefit  payment  is  a  Federal 
Government  disbursement  other  than  a 
benefit  payment.  Non-benefit  payments 
mav  be  one-time  or  recurring  payments, 
including  but  not  limited  to,  payments 
for  vendors.  Internal  Revenue  Service 
tax  refunds,  Federal  salaries  and 
allotments  therefitjm,  grants,  travel 
disbursements  and  reimbursements. 


loans,  principal  and/or  interest  related 
to  United  States  savings  bonds,  notes, 
and  other  savings-type  seciuities,  and 
payments  of  service  faes  to 
organizations  qualified  to  issue  and/or 
redeem  savings  bonds. 

Point-of-Sale  (POS)  terminal  means 
an  automated  credit  card  or  debit  card 
transaction  device. 

Recipient  means  a  person, 
corporation,  or  other  public  or  private 
entity  receiving  benefit  or  non-benefit 
payments  from  the  Government. 

Same  day  deposit  means  a  deposit 
made  before  the  cutoff  time  on  me  day 
on  which  the  funds  were  received  by  an 
agency.  For  example,  if  an  agency 
receives  funds  for  deposit  at  10  a.m.  on 
Monday  and  transmits  the  deposits  by  2 
p.m.  on  Monday  (the  depositary's  cutoff 
time)  then  a  same-day  deposit  has  been 
achieved. 

Service  means  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

Treasury  Financial  Manual  (TFM) 
means  the  manual  issued  by  the  Service 
containing  procediu'es  to  be  observed  by 
all  Government  departments  and 
agencies  in  relation  to  central 
accounting,  financial  reporting,  and 
other  Government-wide  fiscal 
responsibilities  of  the  Department  of  the 
Treasury.  Voliune  I,  Chapter  6-8000  (I- 
TFM  6-8000)  contains  cash 
management  procedures  to  be  followed 
pertaining  to  these  regulations. 

f  206.3    Billing  policy  and  procedurM. 

The  billing  process  is  considered  an 
integral  part  of  an  effective  cash 
management  collection  program.  In 
those  situations  where  bills  are  required 
and  the  failure  to  bill  would  afiisct  the 
cash  flow,  bills  will  be  prepared  and 
transmitted  within  5  business  days  after 
goods  have  been  shipped  or  released, 
services  have  been  rendered,  or 
payment  is  otherwise  due.  An  agency 
may  prepare  and  transmit  bills  later 
than  the  5  day  timeframe  if  it  can 
demonstrate  that  it  is  cost  effective  to  do 
so.  In  addition,  the  bill  must  include  the 
terms  and  dates  of  payments,  and  late 
payment  provisions,  if  applicable. 
Terms  and  dates  of  payments  will  be 
consistent  with  industry  practices.  I 
TFM  6-8000  describes  detailed  billing 
pohcies.  procedures  and  industry 
standards. 

S  206.4    Collection  and  payment 
nwchaniwne. 

(a)  All  funds  are  to  be  collected  and 
disbursed  by  EFT  when  consistent  with 
the  provisions  of  paragraph  (b)  of  this 
section.  These  mechanisms  include,  but 
are  not  limited  to,  Fedwire  transfers. 
Automated  Clearing  House  (ACH) 


transfars,  and  transfers  made  at 
automatic  teller  machines  (ATM)  and 
Point-of-Sale  (POS)  terminals. 

(b)  The  Service  will  publish  directives 
in  I  TFM  6-8000  requiring  that 
collections  and  payments  shall  be  made 
by  EFT  when  cost  efiiactive  and 
practicable.  The  Service  will  also 
estabUsh  in  I  TFM  6-8000  the  process 
by  which  Federal  agencies  and  FMS 
shall  construct  and  agree  upon 
implementation  timetables  for 
conversion  to  EFT. 

(c)  The  Service  is  the  required 
approval  authority  when  an  agency 
desires  to  convert  from  one  collection  or 
payment  mechanism  to  another.  In 
proposing  the  use  of  a  collection  or 
payment  mechanism  other  than  EFT,  an 
agency  may  be  required  to  provide  a 
cost-benefit  analysis,  as  directed  in  I 
TFM  9-6000,  which  justifies  its  use. 
This  analysis  may  include,  at  a 
minimum,  known  or  estimated  agency 
personnel  costs,  costs  of  prociuement, 
recurring  operational  costs,  equipment 
and  system  implementation  and 
maintenance  costs,  costs  to  payment 
recipients,  and  costs  to  remitters. 
Agencies  should  consult  with  Treasury 
to  determine  the  need  to  include 
interest  costs  in  their  computations  of 
benefits  and  costs. 

(d)  An  agency  shall  require  the 
collection  of  funds  by  the  agency  to  be 
made  via  EFT  and  the  disbursement  of 
funds  by  the  agency  to  be  made  via  EFT 
as  a  provision  of  new  contractual 
agreements  or  renewal  of  existing 
contracts  which  impact  agency 
collection  or  payment  mechanisms. 

f206^    Collection  and  deposH  procedure 
exceptiona. 

(a)  The  following  collection  and 
deposit  timeframe  requirements  are  to 
he  followed  in  exception  cases  where 
EFT  mechanisms  are  not  utilized: 

(1)  An  agency  will  achieve  same  day 
deposit  of  monies.  Where  same  day 
deposit  is  not  cost-effective  or  is 
impracticable,  next  day  deposit  of 
monies  must  be  achieved  except  in 
those  cases  covered  by  paragraph  (b)  of 
this  section. 

(2)  Deposits  will  be  made  at  a  time  of 
the  day  prior  to  the  depositary's 
specified  cutoff  time,  but  as  late  as 
possible  in  order  to  maximize  daily 
deposit  amounts. 

(3)  When  cost-benefidal  to  the 
Government,  an  agency  may  make 
multiple  deposits. 

(b)  Any  additional  exceptions  to  the 
above  policies  are  listed  in  I  TFM  6- 
8000. 
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(a)  The  pamaiT  rasponsibilky  to 
impUment  an  eOKtive  cash 
managenMot  program  reats  with  an 
agency.  As  put  of  its  overall 
responsibility,  aa  agency  must  I 
constantly  seek  methods  to  bring  about 
cash  management  savings  and 
periodically  perfonn  cash  management 
reviews  to  identify  areas  needing 
improvement 

(o)  As  part  of  its  cash  management 
review  process,  an  agency  is  expected  to 
document  cash  flows  in  order  to  provide 
an  overview  of  its  cash  management 
activitiee  and  to  ideotify  areas  that  trill 
yield  savings  after  cash  management 
initiatives  are  implemented.  "Hie  Service 
will  evahiate  aa  agency's  EFT  policy 
and  application,  to  include  mitigating 
circumstances  which  may  prevent  the 
use  ofEFT.  as  pert  of  the  cash   j 
management  revievrs. 

(c)  An  agency's  initial  and  subsequent 
cash  nuBiagement  reviews  will  provide 
the  besis  far  ideatification  of 
improvements  and  preparation  of  cash 
flow  reporti  for  submission  to  the 
Service  as  prescribed  by  I TFM  6~8000. 
That  Chapter  provides  requirements  for 
an  agency  in  perfonning  pmodic  cash 
management  reviews,  identifying 
improvements,  and  preparing  cash  flow 
reports.  In  addition,  periodic  reports 
must  be  submitted  by  an  agency  to  the 
Service  on  progress  made  in 
implemeoling  cash  management 
initiativea  and  associated  savings. 

(d)  The  Service  will  periodically 
review  an  agency's  cash  management 
program  to  ensure  that  adequate 
progress  is  being  made  to  improve 
overall  cash  management  at  an  agency. 
As  part  of  its  oversight  authority,  the 
Service  may  visit  an  agency  and  review 
all  or  specific  cash  management 
activities  of  an  agency.  An  agency  will 
be  notified  in  advance  of  the  Service's 
review  and  will  be  required  to  provide 
the  Service  with  documentation  of  the 
agency  cash  management  review  within 
the  timeframes  and  format  required  by 

I  TFM  6-8000. 
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fass^7 

(a)  The  Service  will  monitor  agency 
rash  management  performance.  Part  of 
the  monitoring  process  will  include 
establishing  implementation  end  dates 
for  conversion  to.  or  expansion  of.  EFT 
mechanisms,  as  well  as  the 
identification  of  mitigating 
circumstances  which  may  prevent  the 
use  of  EFT. 

(b)  In  cases  where  an  agency  fails  to 
mnet  a  scheduled  date  within  its 
rontrol,  the  ComroissioDer  will  send  a 
formal  Notice  of  Deficiency  to  an 


agency's  designated  cash  management 
official.  A  separate  Notice  will  be  sent 
for  each  initiative.  The  Notice  of 
Deficiency  will  include,  at  a  minimum, 
the  nature  of  the  deficiency,  the  amount 
of  the  proposed  charge,  the  method  of 
calculation,  the  right  to  file  an  appeal, 
and  the  date  the  charge  will  be  imposed 
in  the  absence  of  an  appeal. 


i206J 

(a)  An  agency  which  chooeee  to  file  an 
appeal  must  submit  the  appeal  in 
writing  to  the  Commissioner,  within  45 
calendar  days  of  the  dale  of  the  Notice 
of  Deficiency.  In  the  event  of  an  appeal, 
the  charge  imposed  under  the  Notice  of 
Deficiency  will  be  deferred  pending  the 
results  of  the  appeal.  If  an  appeal  is  n,ot 
submitted  (i.e..  received  by  the 
Commissioner)  within  45  calendar  days, 
the  amount  indicated  in  the  Notice  of 
Deficiency  will  be  charged  per 

S  206.9(a). 

(b)  The  appeal  shall  contain  the 
elements  and  follow  the  submissim 
procedures  specified  in  I  TFM  6-BOOO. 
The  appeal  will  include  the  background 
leading  to  the  Notice  of  Deficiency,  the 
basis  of  the  appeal,  and  the  action 
requested  by  an  agency.  An  agency 
should  state  its  disagreements  with  the 
Notice  of  Deficiency  which  may  include 
costA>eoefit  factors,  the  amount  of  the 
charge,  and  other  items. 

(c)  An  agency  must  state  what  action 
it  requests  in  its  appeaL  An  agency  may 
request  that  the  Notice  of  Deficiency  be 
completefy  overttuned  for  cost/benefit 
or  other  considerations.  Alternatively, 
an  agency  may  request  a  reduced 
charge,  c^ferrel  of  the  dtarge,  an 
alternative  solution  to  cash  management 
improvement,  or  a  combination  of  these 
actions. 

(d)  Appeals  board.  The  appeals  board 
shall  consist  of  three  membisrs — two 
permanent  members  and  one  temporary 
member.  The  permanent  members  will 
be  the  Commissioner,  and  the  Service's 
Assistant  Commissioner,  Federal 
Finance  (hereinafter  "the  Assistant 
Commissioner").  The  temporary  board 
member  will  be  a  cash  management 
official  from  an  agency  other  than  the 
agency  appealing  the  Notice  of 
Efficiency.  The  board  will  be  convened 
on  an  as-needed  besis.  The  order  of 
agency  assignment  to  the  board  will  be 
published  by  Treasury.  The 
Commissioner,  Assistant  Commissioner, 
and  tlie  designated  agency  cash 
management  official  may  delegate  their 
responsibility  to  a  staff  subordinate 
ha\ing  sufficient  experience  in  cash 
management  matters.  The  Assistant 
CMnmissioner's  designee  may  be  from 
any  area  other  than  that  which  issued 
the  Notice  of  Deficiency. 


(e)  Appeal  review  process.  The 
Appeals  Board  will  review  the  Notice  of 
Dendencv,  anv  additional  information 
submitted  by  the  Service,  and  the 
written  appeal  from  an  agency.  Based  on 
this  review,  the  Board  may  decide 
additional  investigation  is  required.  The 
Board  may  request  an  agency  and/or  the 
Service  to  meet  writh  the  Board  as  part 
of  the  review  process. 

(f)  Appeal  finding.  A  written  mafority 
decision  shall  be  rendered  by  the 
Appeels  Board  within  30  calendar  days 
of  receipt  of  the  appeal.  The  Board  may 
extend  this  perioa  for  an  additional  30 
calendar  days  if  required.  The  decision 
of  the  Board  whether  to  uphold  the 
Notice  of  Deficiency,  to  overturn  the 
Notice  of  Deficiency,  or  to  mandate 
some  other  action  v<fill  be  stated  in  the 
finding.  Other  action  mandated  may 
include  a  reduced  charge,  a  deferral  of 
the  charge,  an  alternate  solution  to  cash 
management  improvement,  or  a 
combination  of  these  actions.  The  besis 
of  the  decision,  the  amount  of  the 
charge  and  die  efFactive  date  of  the 
charge  %vill  be  stated  in  the  finding.  The 
effective  date  of  the  charge  may  be 
retroactive  to  the  date  indicated  in  the 
Notice  of  Deficiency. 

(g)  Any  terms  related  to  charge 
deferral  will  be  stated;  the  Service  and 
an  agency  will  be  required  to  submit 
evidence  of  compliance  to  such  terms  at 
a  future  specified  date.  At  this  future 
time,  the  Appeals  Board  will  review  the 
evidence  of  compliance.  Based  on  this 
evidence,  the  Board  will  decide  whether 
to  impose  a  charge. 

f206.»    Charges. 

(a)  Within  30  calendar  days  of  the 
effective  date  of  the  charge  or  the 
appeals  decision,  an  agency  must 
submit  appropriate  accounting 
information  to  the  Assistant 
Commissioner.  The  charge  will  be 
calculated  following  procedures 
outlined  in  I  TFM  6-8000,  and  will  be 
assessed  ioit  each  month  that 
noncompliance  continues. 

(b)  Collection  noncompliance.  In  the 
case  of  cash  management  collection 
noncompliance,  an  agency  will  absorb 
the  charge  from  within  funds  available 
for  the  administration  or  operation  of 
the  program(s)  to  which  the  collections 
or  payments  relate.  Charges  collected 
bom  an  executive  agency  in  the  case  of 
cash  management  collection 
noncompliance  shall  be  deposited  in  the 
Cash  Management  Improvements  Fund 
as  outlined  in  section  206.10. 

(c)  Payment  noncompliance.  In  die 
case  of  o*sh  management  payment 
noncompliance,  an  agency  will  absorb 
the  charge  to  the  maximum  extent 
practioable  out  of  appropriations 
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available  for  agency  operations,  and 
shall  not  be  paid  from  amounts 
available  for  funding  programs  of  an 
agency.  Also,  charges  collected  from  an 
executive  agency,  in  the  case  of  cash 
management  payment  noncompliance, 
shall  be  deposited  in  the  Treasury  and 
credited  as  miscellaneous  receipts. 

(d)  If  an  agency  does  not  voluntarily 
pay  the  charge  assessed  under 

§  206.9(a),  the  Service  will  debit  the 
appropriate  account  automatically.  By 
failing  to  pay  voluntarily  the  charges  as 
required  by  the  DeRcit  Reduction  Act  of 
1984  or  the  Cash  Management 
Improvement  Act  of  1990,  an  agency 
shall  be  deemed  to  authorize  the 
automatic  debit  to  its  account. 

(e)  The  Commissioner  will  formally 
terminate  the  charge  when  the 
Commissioner  has  determined  that  an 
agency  has  complied.  In  addition,  on  an 
annual  basis,  the  Commissioner  will 
review  an  agency's  performance  and 
calculation  of  the  charge,  and  will  notify 
an  agency  in  writing  of  any  changes  to 
the  amount  being  charged. 


f  20t.10    Operation  of  and  peyments  from 
ttw  Ceeli  llmejeflfient  ImprovwiMnte  Fund. 

(a)  The  Cash  Management 
Improvements  Fund  (Fund)  will  be 
operated  as  a  revolving  fund  by  the 
Service.  Charges  assessed  under 

§  206.9(a)  for  cash  management 
collection  noncompliance  will  be 
deposited  into  the  Fund  according  to 
the  Deficit  Reduction  Act  of  1984.  The 
Service  will  also  disburse  any  payments 
from  the  Fund  based  on  projects 
selected  by  a  project  selection  and 
approval  committee. 

(b)  Committee  composition.  The 
committee  shall  consist  of  three 
members — two  permanent  members  and 
one  temporary  member.  The  permanent 
members  will  be  the  Commissioner,  and 
the  Assistant  Commissioner.  The 
temporary  committee  member  will  be  a 
cash  management  ofHcial  from  an 
agency  other  than  an  agency  being 
considered  for  funds.  Decisions  of  the 
project  selection  and  approval 
committee  cannot  be  appealed. 
Agencies  will  be  notified  of  any 


Available  amounts  in  the  Fund,  and 
requirements  to  apply  for  such  monies 
through  a  TFM  bulletin. 

(c)  As  provided  by  31  U.S.C  3720. 
sums  in  the  Fund  shall  be  available 
without  fiscal  year  limitation  for  the 
payment  of  expenses  incurred  in 
developing  improved  methods  of 
collection  and  deposit  and  the  expenses 
incurred  in  carrying  out  collections  and 
deposits  using  such  methods,  including 
the  costs  of  personal  services  and  the 
costs  of  the  lease  or  purchase  of 
equipment  and  operating  facilities. 

(d)  In  addition  to  all  reports  required 
by  law  and  regulation,  the  Service  will 
prepare  and  publish  a  full  report  on 
payments,  receipts,  disbursements, 
balances  of  the  Fund ,  and  full 
disclosure  on  projects  financed  by  the 
Fund. 

RuimII  D.  Morris. 

Commissioner 

|FR  Doc.  93-18624  Filed  8-4-93:  8:45  am) 
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DEPARTMENT  OF  EDUCATKMI 

National  Inatttuta  on  Oiaability  and 
RehabUltatlon  Raaaarch 

Notica  of  Propoaad  Funding  Priodtiaa 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priorities  for  fiscal  years  1994-1995  for 
Rehabilitation  Research  and  Training 
Centers.      

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  RehabiUtation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need  identified  through  NIDRR's  long- 
range  planning  process.  These  priorities 
are  intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  Comments  must  be  received  on 
or  before  (September  7,  1993.) 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3424,  Switzer 
Building.  Washington.  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUfPI^MENTARY  MfORMATION:  This 
notice  contains  seven  proposed 
priorities  under  the  RRTC  program.  Two 
of  the  priorities  are  in  areas  related  to 
children  and  youth  with  serious 
emotional  disturbances.  The  remaining 
priorities  are  for  research  related  to 
long-term  mental  illness,  mental  health 
and  deafiiess.  pediatric  rehabilitation, 
medical  rehabilitation  services,  and  the 
rehabilitation  needs  of  persons  with 
disabilities  in  the  Pacific  Basin. 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  pro-am  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 


through  another  entity  that  can  provide 
such  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods. 

Erocedures,  and  devices  that  will 
anefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities.  These  proposed  priorities 
support  the  National  Education  Goals. 
National  Education  Goal  5  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priorities 
proposed  in  this  notice  are  consistent 
with  the  long-range  planning  process. 

The  Secretary  will  announce  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  Umit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
docs  nof  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  Tinal  priorities. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 


service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  persAinel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

The  statute  requires  that  each 
applicant  for  a  grant,  including  an 
RRTC,  demonstrate  how  its  proposed 
activities  address  the  needs  of 
individuals  from  minority  backgroimds 
who  have  disabilities.  NIDRR 
encourages  all  Centers  to  involve 
individuals  with  disabilities  and 
minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 

Applicants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
states  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  fimds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 
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General 

The  Secretary  proposes  that  the 
following  requiremeDts  will  apply  to  all 
of  the  RRTCs  pursuant  to  the  priorities: 

Each  RRTC  must  conduct  a 
multifaceted  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  an 
interdisciplinary  program  of  training  in 
rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  number  of  qualified 
researchers  woriung  in  the  area  of 
rehabilitation  research. 

Each  Center  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  They  must  publish  all 
materials  for  dissemination  or  training 
in  alternate  formats  to  make  them 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers, 
includii^  vocational  rehabilitation 
service  providers,  in  planning  and 
implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

Priorities 

Under  34  CFR  75.105(cM3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  imder  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Proposed  Priorities  1  and  2— Children 
and  Youth  With  Serious  Emotional 
Disturbances  (CYSED) 

Background 

The  proportion  of  children  and  youth 
under  18  years  of  age  who  have  serious 
emotional  disturbances  has  been 
estimated  to  be  anywhere  fix>m  three 
percent  to  five  percent  of  the  population 
(Koyanagi  and  Gaines,  "All  Systems 
Failure,"  National  Mental  Health 
Association,  Arlington,  VA.  1993). 
CYSED  may  receive  services  from  a 
number  of  social  service  systems 
including  education,  juvenile  justice, 
mental  health,  health,  and  vocational 
rehabilitation.  The  extent  of  the 
coordination  that  takes  place  between 
service  agencies  varies  widely,  and 
parents  are  sometimes  called  upon  to 
serve  as  case  managers.  Coordination 
between  systems  is  particuiarly 
important  when  a  child  transitions  into 
young  adult  and  adult  services. 


Many  CYSED  appear  to  be  "falling 
through  the  cracks"  as  reflected  by  high 
hospitalization  and  arrest  rates  and  low 
rates  of  employment,  poor  school 
attendance  and  low  participation  rates 
in  vocational  training  (Sloep.  "Through 
the  Cracks:  Transition  to  Adulthood  for 
Severely  Psychiatrically  Impaired 
Youth  '  Fourth  Annual  Research 
Conference  Proceedings.  Florida  Mental 
Health  Institute,  Tampa,  1991).  When 
coordination  efforts  fail  or  when 
appropriate  services  are  unavailable. 
CYSED  may  be  placed  in  highly 
restrictive  residential  settings,  including 
incarceration.  The  number  of  CYSED 
entering  the  juvenile  justice  system  and 
the  number  of  violent  offenses  they 
commit  are  increasing  (Loeber. 
"Antisocial  Behavior:  More  Enduring 
than  Changeable?"  )oumal  of  the 
Academy  of  Child  and  Adolesc«U 
Psychiatry.  30. 1990).  Parents  and 
teachers  of  CYSED  experience  very 
similar  feeUngs  of  isolation  and  bum- 
out  (Soler  et  al..  "Fighting 
Fragmmitation:  Coordination  of  Services 
for  Children  and  Families,"  Nebraska 
Law  Review,  69,  (2),  1990). 

The  financing  of  services  provided  to 
CYSED  can  be  a  costly  and  compUcated 
matter.  Flexible  and  efficient  funding 
strategies  need  to  be  developed  and 
evaluated,  particularly  witbun  the 
mental  health,  social  so-vices.  and 
education  systems. 

The  importance  of  providing  support 
to  famiUes  and,  as  appropriate, 
involving  them  in  the  services  that  are 
provided  to  their  children  has  been 
increasingly  recognized  by  State  mental 
health  and  education  administrators. 
Many  States  mandate  parent 
representation  on  committees  that 
coordinate,  plan  and  evaluate  services. 
More  research  is  needed  to  determine 
the  impact  that  family  support  and 
involvement  has  on  the  effectiveness  of 
the  services  provided  to  CYSED.  In 
addition,  outreach  strategies  are  needed 
to  identify  and  meet  the  needs  of 
parents  from  minority  backgrounds  and 
increase  their  participation  on  these 
committees  and  other  bodies  which 
influence  policy  and  practice.  As  the 
mental  health  system  moves  toward  a 
family  focus,  there  is  a  need  to  identify 
measures  that  reflect  the  values  of 
family-centered  services,  family 
participation,  bmily  support,  and 
empowerment. 

The  Center  on  Mental  Health  Services 
within  the  Substance  Abuse  and  Mental 
Health  Services  Administration  is 
presently  suqjporting  demonstration 
projects  on  the  developmmt  of 
statewide  family-controlled  information 
and  support  networks.  It  is  important  to 


understand  the  impact  of  these 
information  and  support  networks. 
NIDRR.  in  collaboration  with  the 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Center  on 
Mental  Health  Services,  announces  two 
proposed  research  priorities  related  to 
CYSED. 

Proposed  Priority  1 — Improving  Service 
Systems  for  CYSED 

An  RRTC  on  improving  service 
systems  for  children  and  youth  with 
serious  emotional  distuifoances  shall — 

•  Utilizing  existing  databases, 
identify  principal  demographic 
characteristics  of  children  and  youth 
with  serious  emotional  disturbances  and 
the  services  they  receive  in  the 
education,  juvenile  justice,  mental 
health,  health,  and  vocational 
rehabilitation  systems; 

•  Identify,  develop  and  evaluate 
models  of  service  system  coordination 
for  each  of  the  systems  listed  above, 
emphasizing  the  transition  from 
childhood  to  young  adulthood  and  adult 
services; 

•  Identify',  develop  and  evaluate 
innovative  methods  of  early 
identification,  educational 
programming,  rehabilitation  and 
treatment  for  each  of  the  systems  listed 
above: 

•  Identify  and  evaluate  innovative 

models  of  financing  and  enhanced 
resource  control  at  the  local  level  for 
eadi  of  the  systems  listed  above; 

•  Coordinate  its  activities  with 
related  projects  supported  l^  the  Office 
of  Special  Education  Programs;  and 

•  Evaluate  the  impact  of  the 
Children's  Mental  Health  Services 
demonstration  projects  on  the 
development  of  statewide  femily- 
controlled  information  and  support 
networics  throughout  the  United  States 
and  the  efliactiveness  of  the  diEEerent 
strategies  employed  by  these  family- 
controlled  organizations  to  expand  and 
include  fiunifies  and  children  from 
cuhurally  diverse  backgrounds. 

Proposed  Priority  2— Services  to 
Families  of  CYSED 

An  RRTC  on  services  to  fami  Ues  of 
children  and  youth  with  serious 
emotional  disturbances  shall — 

•  Identify,  develop,  and  evaluate 
models  of  family  participation  in  the 
provision  of  education,  juvenile  justice, 
mental  health,  health,  vocational,  and 
rehabilitation  services; 

•  Identify  factors  contributing  to 
family  burnout  axui  develop  and 
evaluate  strategies  to  prevent  it; 

•  Identify  factors  for  determining 
when  out-of-home  placement  is 
appropriate  and  when  it  is  not; 
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•  Evaluate  the  impact  that  supports 
provided  to  families  have  on  the 
effectiveness  of  the  services  provided  to 
CYSED; 

•  Compare  and  evaluate,  across 
States,  the  effectiveness  of  State- 
mandated  parent  representation  on 
committees  that  coordinate,  plan,  and 
evaluate  services; 

•  Develop  and  evaluate  strategies  for 
outreach  to  families  from  minority 
backgrounds  in  order  to  increase  their 
participation  on  advisory  committees 
and  other  bodies  that  influence  policies 
and  practices;  J 

•  Coordinate  it.s  activities  with 
related  projects  supported  by  the  Office 
of  Special  Education  Programs;  and 

•  Develop  and  maintain  a  national 
clearinghouse  of  family  participation  in. 
the  provision  of  services  that  will 
provide  information  and  technical 
assistance  to  parents  and  professionals. 

Proposed  Priority  3 — Rehabilitation  in 
Long-Term  Mental  Illness 

Background 

In  September,  1992,  NIDRR  sponsored 
a  Consensus  Validation  Conference 
(CVC)  on  "Strategies  to  Secure  and 
Maintain  Employment  for  Persons  With 
Long-Term  Mental  Illness  (LTMI)"  that 
produced  a  number  of  resource  papers. 
Consumers,  providers,  family  members 
and  researchers  submitted  papers  and 
provided  testimony  on  current 
knowledge  and  recommendations  for 
futiua  research.  Areas  of  concern  that 
emerged  as  a  result  of  the  conference 
included  (1)  the  importance  of  a 
systematic  approach  to  increasing 
consumer  empowerment;  (2)  the  need  to 
address  the  financial  disincentives  to 
employment  in  various  Federal  and 
State  systems;  (3)  the  need  to  explore 
and  improve  practices  of  employers 
with  regard  to  hiring  persons  with 
LTMI;  and  (4)  the  importance  of  the 
emerging  practice  of  "supported 
education"  which  involves  the 
provision  of  assistance  to  individuals 
with  disabilities  in  educational 
environments  that  enables  them  to 
perform  successfully. 

The  prevalence  of  mental  illness  in 
the  United  States  in  1992  was 
approximately  45  million  individuals, 
of  whom  an  estimated  4  to  5  million 
adults  are  considered  "seriously 
mentally  ill"  (Rutman,  "How 
Psychiatric  Disability  Expresses  Itself  as 
a  Barrier  to  Employment,"  CVC 
Resource  Paper.  1992).  Severe  and 
persistent  mental  illness  encompasses 
more  than  an  episodic  disorder.  It 
implies  significant  impairment  and 
disability  and,  as  a  result,  treatment  is 
often  extensive,  long-term,  and 


expensive  (Goldmen  ot  al..  "Defining 
and  Counting  the  Chronically  Mentally 
111."  Hospital  and  Community 
Psychiatry.  1988). 

Consumer-directed  vocational, 
residential,  and  social-support  programs 
are  beginning  to  appear  throughout  the 
country.  Typically,  in  these  programs, 
professionals  provide  options  and 
consumers  set  goals,  plan  services,  and 
assertively  ask  for  help  when  needed 
(Mellon,  "Member  Needs  Drive  the 
Program,"  CVC  Public  Testimony, 
1992).  Exploration  of  the  benefits  of 
consumer-directed  programs  may  prove 
to  be  valuable. 

Persons  with  LTMI  have  one  of  the 
lowest  rates  of  successful  vocational 
rehabilitation.  Many  are  unable  to  find 
or  maintain  employment  for  a  variety  of 
reasons  that  include  (1)  the  impact  of 
psychiatric  symptoms  and  the 
unpredictability  of  the  illness  itself;  (2) 
the  barriers  to  emplo>Tnent  created  by 
employer  discrimination  and  stigma;  (3) 
the  disincentives  to  work  created  by 
professionals  and  financial  support 
systems;  and  (4)  a  lack  of  marketable 
skills. 

Although  effective  short-term 
treatment  programs  now  exist  to  help 
people  with  psychiatric  disabilities, 
there  are  indications  that  an  array  of 
long-term  support  services  such  as 
personal  care  attendants  and  job 
coaches  may  be  necessary  in  order  to 
maintain  life  in  the  community  and 
lifetime  involvement  in  the  labor 
market. 

Employers  often  express  concerns 
regarding  the  unpredictable  recurrence 
of  symptoms  and  difficulties  in 
controlling  the  behavior  of  persons  with 
LTMI  (Cook  et  al.,  "Cultivation  and 
Maintenance  of  Employer 
Relationships,"  CVC  Resource  Paper, 
1992).  Studies  report  that  employers 
interested  in  hiring  persons  with 
disabilities  are  concerned  about  the 
availability  of  support  services  that  will 
facilitate  the  individual's  employment 
(Greenwood  et  al.,  "Employer 
Perspectives  on  Employer  Rehabilitation 
Partnerships."  Journal  of  Rehabilitation 
Counseling.  19.  (1),  1988). 

Application  of  the  concept  of 
"supported"  services  is  proving  to  be 
beneficial  to  persons  with  long-term 
mental  illness.  Developments  in  the 
field  of  psychiatric  rehabilitation 
indicate  that  supported  education 
programs  can  improve  access  to 
education  and  retention  in  education 
programs  and  may  subsequently 
increase  the  employability  of 
participants  (linger,  "Access  to 
Educational  Programs."  CVC  Resource 
Paper.  1992). 


NIDRR.  in  collaboration  with  the 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Center  on 
Mental  Health  Services,  announces  a 
proposed  priority  on  Long-Term  Mental 
Illness. 

Proposed  Priority 

An  RRTC  on  long-term  mental  illness 
shall— 

•  Identify,  compare,  and  evaluate 
strategies  to  increase  consumer 
empowerment  in  the  provision  of  social 
and  employment  training  services; 

•  Identify,  develop,  and  evaluate 
strategies,  including  provision  of 
reasonable  accommodations  as  required 
by  the  Americans  with  Disabilities  Act, 
to  improve  employment  training,  hiring, 
retention  and  promotion  outcomes  for 
persons  with  LTMI; 

•  Identify  financial  disincentives  to 
employment  and  develop 
recommendations  to  overcome  those 
disincentives; 

•  Identify,  compare,  and  evaluate 
models  which  provide  support  to 
employers,  as  well  as  persons  vrith 
LTMI  in  the  community,  including 
supported  employment  and  education 
models;  and 

•  Identify  and  evaluate  strategies  to 
reduce  and  eliminate  stigma  in  the 
workplace  attached  to  persons  with 
long-term  mental  illness. 

Proposed  Priority  4 — Pediatric 
Rehabilitation 

Background 

It  is  estimated  that  10  to  15  percent  of 
the  children  under  18  years  of  age  have 
a  chronic  illness  or  disability  (Pless  and 
Perrin,  "Issues  Common  to  a  Variety  of 
Illnesses,"  Issues  in  the  Care  of  Children 
with  Chronic  Illnesses,  Hobbs  and  Perrin 
(eds.),  Jossey-Bass,  1985).  Although 
most  have  no  limitation  in  activities  of 
daily  living,  approximately  one  million 
are  estimated  to  be  severely  limited  in 
their  ability  to  participate  in  activities  of 
childhood,  preschool,  or  school.  It  is 
further  estimated  that  400,000  children, 
including  100,000  in  institutions,  are 
unable  to  engage  in  any  major 
childhood  activities  (Kohrman,  NIDRR 
Long-Range  Plan  Hearing  Testimony, 
Chicago,  1991). 

There  is  evidence  that  the  number  of 
infants  infected  with  human 
immunodeficiency  virus  (HIV)  are 
growing,  and  there  is  an  increasing 
concern  about  the  potentially  disabling, 
long-term  effects  of  crack  cocaine  use 
during  pregnancy  (Office  of  Technology 
Assessment,  Adolescent  Health, 
Washington,  DC,  1991).  According  to  a 
Public  Health  Service  Report.  "Family 
Centered  Comprehensive  Care  for 
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Children  with  HIV  Infection"  (August, 
1991)  by  June  1991  the  Center  for 
Disease  Control  had  received  reports  of 
3,140  children  (less  than  13  years  old) 
with  AIDS.  This  same  report  estimates 
that  1,800-2,000  infants  were  bom 
infected  with  HIV  in  1989  based,  on  a  30 
percent  transmission  rate  from  the 
5,000-6,000  HIV-infected  women  who 
gave  birth. 

Advances  in  diagnosis  and  treatment 
have  dramatically  changed  mortality 
rates  for  children  with  chronic  illnesses, 
and  many  survive  into  adulthood 
(Gortmaker,  "Demography  of  Chronic 
Childhood  Disease,"  Issues  in  the  Care 
of  Children  with  Chronic  Illnesses, 
Hobbs  and  Perrin  (eds.),  Jossey-Bass, 
1985).  As  a  result  of  medical, 
technological,  social,  and  legal 
advances,  treatment  of  children  with 
chronic  illnesses  has  shifted  from  being 
based  in  hospitals  and  institutions  to 
communities  and  family  homes.  While 
there  appears  to  be  a  growing  consensus 
about  the  ideal  of  providing  home  and 
community-based  care  for  even  the 
sickest  children,  or  those  with  the  most 
severe  disabilities,  there  is  much  less 
consensus  about  how  to  do  it  (Patterson, 
"Family  Resilience  to  the  Challenge  of 
a  Child's  Disability,"  Pediatric  Annals, 
September,  1991). 

The  role  of  parents  in  the  treatment  of 
children  with  chronic  illness  is 
changing.  Quality  of  care  is  often 
dependent  on  a  parent's  assertiveness 
and  ability  to  coordinate  the  efforts  of 
numerous  medical  and  social  service 
systems  (Smith,  "Parents:  The  Critical 
Team  Members,"  OSERS  News  In  Print, 
Summer  1992).  In  addition,  the  shift  to 
community-based  services  has  placed 
new  demands  on  the  relationship 
between  professionals  and  parents. 

There  are  a  variety  of  funding 
mechanisms  that  support  the  treatment 
of  children  with  chronic  illness,  such  as 
private  health  insurance,  Medicaid,  and 
an  array  of  managed-care  programs. 
Nevertheless,  parents  of  children  with 
chronic  illnesses  often  have  di^iculty 
accessing  the  services  their  children 
need.  Parents  may  encounter  service 
delivery  systems  that  are  fragmented  as 
a  result  of  inadequate  communication 
and  coordination  among  providers, 
varying  eligibility  requirements  for 
services  and  financial  assistance,  and 
insufficient  resources  (Fox  et  al.,  "An 
Examination  of  HMO  Policies  Affecting 
Children  with  Special  Needs,"  U.S. 
Department  of  Health  and  Human 
Services  Grant  #MCJ-063500, 1990). 

The  psychosocial  impact  of  chronic 
illness  through,  for  example,  restrictions 
of  activities  of  daily  living  and 
participation  in  community  life  have 
just  begun  to  be  explored  (Sinnema, 


"Resilience  Among  Children  with 
Special  Health  Care  Needs  and  Among 
Tneir  Families,"  Pediatric  Annals, 
September,  1991).  More  information  is 
needed  about  what  contributes  to 
resiliency  and  coping  in  families 
(including  siblings)  with  a  child  with  a 
chronic  illness  (Leonard,  "Siblings  of 
Chronically  111  Children:  A  Question  of 
Vulnerability  Versus  Resilience," 
Pediatric  Annals,  September,  1991). 
The  use  of  health  services  and 

Eattems  of  expenditures  vary  markedly 
y  race  and  etiinicity  (Butler  et  al., 
"Health  Care  Expenditures  for  Children 
with  Chronic  Illness,"  Issues  in  the  Care 
of  Children  with  Chronic  Illnesses, 
Hobbs  and  Perrin  (eds.),  Jossey-Bass. 
1985).  National  survey  data  revealed  a 
rapid  increase  in  the  number  of 
uninsured  Black  and  Hispanic  persons 
between  1977  and  1987  (Fox  et  al..  "An 
Examination  of  HMO  Policies  Affecting 
Children  with  Special  Needs,"  U.S. 
Department  of  Health  and  Human 
Services  Grant  «MCJ-O63500, 1990). 
Moreover,  many  poor  minority  families 
are  ineligible  for  Medicaid  due  to 
employment  or  citizenship  status 
(McManus,  "Health  Insurance 
Differentials  Among  Minority  Children 
with  Chronic  Conditions  and  the  Role  of 
Federal  Agencies  and  Private 
Foundations  in  Improving  Financial 
Access,"  Unpublished  Paper,  University 
of  Minnesota,  RRTC  on  Children  with 
Chronic  Illness,  1992).  A  critical 
concern  to  adolescents  and  their 
families  is  the  transition  from  pediatric 
to  adult  health  care  services. 
Adolescents  and  young  adults  have 
different  needs  from  children  and 
ideally,  transition  services  should  take 
these  needs  into  account  (Court, 
"Outpatient  Based  Transition  Services 
for  Youth,"  Pediatrician,  June,  1991). 
More  information  is  needed  on  the 
process  of  transition  from  pediatric  to 
adult  services  for  young  people  with 
chronic  illnesses. 

For  this  priority,  pediatric 
rehabilitation  is  defined  as  those 
services  necessary  to  assist  children  to 
minimize  the  effects  of  disability  or 
serious  illness  so  that  they  may  achieve 
maximum  participation  in  the  activities 
of  childhood,  preschool,  or  school. 
While  acute  care  medical  services  and 
improved  clinical  interventions  are 
included  in  this  combination  of 
services,  the  improvement  of  medical 
services  for  children,  in  isolation,  is  not 
the  focus  of  this  priority. 

Proposed  Priority 

An  RRTC  in  pediatric  rehabilitation 
shall— 

•  Identify,  develop,  and  disseminate 
effective  models  for  the  provision  of 


pediatric  rehabilitation  services  in  the 
community  and  at  home; 

•  Identify  and  disseminate  models  of 
family-centered,  community-baaed 
systems  of  care  for  HIV-infected 
diildren  and  their  families  and  identify 
and  evaluate  the  financing  options 
available  to  meet  the  mulUple  needs  of 
this  population: 

•  Identify,  develop,  and  disseminate 
effective  models  of  parent  involvement 
in  the  provision  of  community  and 
home-based  pediatric  rehabilitation 
services; 

•  Develop  and  disseminate  pre- 
service  and  in-service  training  for 
pediatric  rehabilitation  profiassionals  in 
order  to  improve  their  abiUty  to  provide 
community  and  home-based  care 
treatment; 

•  Identify  and  analyze  the  strengths 
and  limitations  of  the  range  of  financial 
mechanisms  that  support  the  provision 
of  rehabilitative  services  to  children 
with  chronic  illness; 

•  Identify,  develop,  and  disseminate 
successful  interventions  that  improve 
the  ability  of  families  to  cope; 

•  Identify,  develop,  and  disseminate 
successful  interventions  that  improve 
the  psychosocial  adjustment  of  children 
and  adolescents  with  chronic  illness 
and  their  families; 

•  Identify  and  analyze  the  pediatric 
rehabilitation  service  delivery  problems 
facing  chronically  ill  children  from 
minority  backgrounds  and  their  parents 
and,  based  on  that  analysis,  recommend 
strategies  to  improve  pediatric 
rehabilitation  service  delivery  systems; 

•  Coordinate  its  activities  with 
related  activities  supported  by  the 
Office  of  Special  Education  Programs: 
and 

•  Identify  and  evaluate  models  of 
transition  from  pediatric  rehabilitation 
to  adult  health  and  rehabilitation 
services  for  children  and  youth  with 
chronic  illnesses. 

Proposed  Priority  S-^lental  Health 
and  Deafiiess 

Background 

The  National  Institute  on  Deafness 
and  Other  Communication  Disorders 
(NIDCD)  estimates  that  at  least  28 
million  Americans  have  some  degree  of 
hearing  loss.  It  also  estimates  that,  of 
this  number,  15  to  20  million  persons 
have  a  hearing  loss,  ranging  from  mild 
to  deaf,  that  begins  in  adulthood. 

Over  the  past  two  decades,  there  has 
been  a  significant  increase  in  the 
provision  of  mental  health  services  for 
persons  who  are  perlingually  deaf,  i.e., 
persons  who  are  bom  deaf.  Little 
attention,  however,  has  been  paid  to  the 
mental  health  needs  of  persons  who 
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have  severe  hewing  loss  or  persons  who 
become  deaf  in  aduhfaood.  Furthermore. 
appropriate  mental  health  services  are 
not  always  available  to  persons  with 
hearing  loss.  For  example,  some  States 
offer  no  medalized  mental  health 
services  for  persons  with  hearing  loss, 
and  the  quality  of  mental  health  services 
in  those  States  that  do  provide  such 
services  varies  %iridely  (Karchiner  and 
Willigan.  "Mental  Health  Service 
Delivery  for  Deaf  Individuals  in  the 
U.S.:  A  National  Study  of  Programs  and 
Providers."  Unpublished  Paper,  1992). 

Currently,  little  is  known  about  the 
mental  health  needs,  the  provision  of 
services,  and  appropriate  interventions 
for  persons  witn  severe  heering  loss  and 
thoee  who  become  deaf  in  adulthood. 
What  is  known  suggests  that  persons 
with  severe  hearing  loss  and  those  who 
become  deef  in  adulthood  are  Hkely  to 
have  diffisrent  problems  and  mental 
health  needs  than  those  who  are 
perlingually  deef.  Most  persons  with 
severe  hearing  loss  continue  to 
communicate  through  speech  and 
speech  reeding,  often  depending  upon 
strong  amplification  to  heighten  their 
residual  heering.  However,  because  they 
frequently  experience  significant 
variaticms  in  sound  discrimination  that 
may  leave  them  unable  to  understand 
speech  while  hearing  other  levels  of 
sound,  their  capacity  to  communicate 
may  be  undermined.  As  a  resuh.  they 
may  begin  to  exhibit  paranoid-like 
b^avior.  withdraw  from  social  contact, 
and  feel  isolated  because  they  believe 
they  do  not  fit  in  with  either  the  hearing 
or  the  deaf  world. 

Unlike  persons  who  are  perling  lally 
deaf  and  persons  with  severe  hearing 
loss,  persons  wdio  become  deaf  in 
adulthood  are  culturally  hearing;  that  is. 
they  have  beeo  raised  from  birth  with  a 
language  and  communication  style  that 
depends  primarily  on  voice  and  scund. 
When  this  communication  style  fails 
because  of  deafriess,  they  may  not  be 
able  to  cope.  They  are  likely  to  become 
angry,  anxious,  and  depressed.  Tht^y 
often  isolate  themselves  from  other<;, 
and  their  personal  and  professional 
relationships  may  brealc  down.  Their 
capacity  to  function  independently  may 
be  undermined,  and  they  may  become 
overly  dependent  upon  others  (Interim 
Report.  Research  in  Adventitious 
Hearing  Impairment,  NIDRR  Research 
and  Demonstration  Project  ffl33A900O3, 
University  of  California  and  San 
Francisco,  1992). 

Additional  research  is  needed 
regarding  the  availability  and 
appropriateness  of  mental  health 
services  for  penons  with  hearing  loss, 
particularly  those  with  severe  hearing 
loss  and  those  who  become  deef  in 


adulthood,  and  how  the  provision  of 
mental  health  services  to  such  persons 
can  be  improved. 

Propoeed  Pnonty 

An  RRTC  on  research  in  mental 
health  services  for  persons  with  hearing 
loss  shall — 

•  Assess  and  analyze,  on  a  State-by- 
State  basis,  the  availability  of  mental 
health  services  for  persons  with  hearing 
loss,  particularly  on  services  for  persons 
with  severe  hearing  loss  and  those  who 
become  deaf  in  adulthood,  including  the 
types  of  services  provided,  the  kinds  of 
locations  where  services  are  provided, 
the  delivery  systems  that  provide  the 
services,  the  sources  of  funding  for  the 
services,  and  the  qualifications  of 
persons  providing  the  services; 

•  On  the  basis  of  the  above  analysis, 
identify  the  barriers  to  providing 
adequate  and  appropriate  mental  health 
services  to  persons  with  hearing  loss, 
particularly  those  with  severe  hearing 
loss  and  those  who  become  deaf  in 
adulthood,  and  develop  and  evaluate 
strategies  to  overcome  those  barriers; 

•  Identify,  develop,  and  evaluate 
interventions  that  would  improve 
mental  health  outcomes  for  persons 
with  hearing  loss,  particularly  those 
with  severe  hearing  loss  and  those  who 
become  deaf  in  adulthood,  including  the 
identification  of  interventions  already 
developed  for  the  perlingually  deaf  that 
may  be  appropriate,  or  can  be  adapted, 
for  persons  with  severe  hearing  loss  and 
persons  who  become  deaf  in  adulthood; 

•  Identify  the  needs  for  improving  the 
skills  of  mental  health  practitioners  who 

firovide  services  to  persons  with  hearing 
OSS,  particularly  those  with  severe 
bearing  loss  and  those  who  become  deaf 
in  adulthood,  and  develop  mechanisms, 
including  the  provision  of  in-service 
and  pre-service  training,  to  meet  those 
needs; 

•  Develop  a  national  clearinghouse 
on  issues  related  to  mental  health 
services  for  persons  with  hearing  loss; 
and 

•  Include  research  on  persons  with 
hearing  loss  from  a  variety  of 
socioeconomic  levels,  from  all  racial 
and  ethnic  groups,  and  frt>m  rural  and 
inner  city  areas;  involve  persons  with 
hearing  loss  in  the  planning, 
implementation,  and  evaluation  of 
activities  undertaken  by  the  Center; 
coordinate  activities  with  other 
Rehabilitation  Research  and  Training 
Centers  dealing  with  sensory  disability 
issues;  and.  as  appropriate,  serve  as  a 
resource  for  States,  the  regional 
Disability  Business  Technical 
Assistance  Centers,  and  others. 


Proposed  Priority  6— RdMbilitation  in 
the  Pacific  Basis    - 

Backffvund 

In  the  Rehabilitation  Act 
Amendments  of  1984.  the  Congress 
mandated  that  NIDRR  establish  an 
RRTC  to  address  rehabilitation  needs  of 
the  Pacific  Basin,  and  further  described 
a  scope  of  work  for  the  Center  in  the 
1986  Amendments.  In  response  to  the 
Congressional  mandates  of  1984  and 
1986.  NIDRR  provided  support,  on  a 
competitive  basis,  to  the  University  of 
Hawaii  to  conduct  a  program  of  research 
and  training  to  address  needs  for 
rehabilitation  knowledge  concerning  the 
Pacific  Basin.  In  the  Rehabilitation  Act 
Amendments  of  1992.  the  Congress 
again  mandated  that  NIDRR  support 
such  a  Center. 

For  the  purpose  of  this  priority,  the 
Pacific  Basin  is  defined  to  include 
Hawaii.  American  Samoa,  the 
Commonwealth  of  Northern  Mariana 
Islands,  the  Republic  of  Palau.  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
Guam.  With  the  exception  of  Hawaii, 
the  entities  in  the  Pacific  Basin  are 
small,  geographically-isolated  island 
governments  with  limited  resources  for 
addressing  the  needs  of  persons  with 
disabilities. 

Disability  should  be  studied  and 
understood  in  terms  of  culturally 
acceptable  norms  and  behaviors.  Prior 
research  suggests  differences  among 
various  cultural  groups,  such  as  Asian- 
American  and  Pacific  Islanden.  related 
to  perceptions  of  impairment  and 
disability,  participation  in  the 
rehabilitation  process,  and  outcomes  of 
the  rehabilitation  process.  The  concepts 
of  independence,  independent  Uving. 
integration,  and  economic  self- 
sufTiciency  must  be  defined  in  the 
context  of  island  cultures  that  value 
interdependence  and  the  sharing  of 
community  and  family  resources. 

At  the  time  the  first  RRTC  was 
established  in  the  Pacific  Basin,  little 
was  known  about  disability  in  the 
region.  Epidemiologic  and  rehabilitation 
service  system  data  regarding 
individuals  with  disabilities  in  the 
various  entities  were  either  incomplete, 
inaccurate,  or  non-existent.  There  was 
little  definitive  knowledge  about  the 
influence  of  cultural  values  or  local 
lifestyles  on  the  experiences  of 
disability  and  the  outcomes  of 
rehabilitation.  The  capacity  to  produce, 
analyze,  report  and  use  data  was 
limited.  Mechanisms  to  translate  such 
information  into  the  development  of 
effective  programs,  prnctices.  and 
service  systems  also  were  limited. 
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The  RRTC  focused  on  the  design  and 
development  of  demographic  databases; 
the  design  of  training  for  personnel  who 

{)rbvide  vocational  and  independent 
iving  rehabilitation  services  and  special 
education;  investigations  of  the  primarv 
and  secondary  long-term  disabilities  of 
islanders,  sudi  as  diabetes,  stroke  and 
spinal  cord  injuries;  and  the 
development  of  rehabilitation  data 
systems  in  Hawaii,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Marianas. 

There  is  an  ongoing  need  for  research 
directed  to  epidemiologic  and 
rehabilitation  service  system  databases 
to  enhance  the  capacity  of  the  Pacific 
Basin  entities  tc  (1)  identify 
rehabilitation  needs,  patterns,  and 
priorities;  (2)  engage  in  coordinated 
planning  for  disability  and  prevention 
of  disability;  (3)  provide  services  to 
persons  with  disabilities  and  their 
families;  and  (4)  evaluate  programs. 

In  addition,  while  Hawaii  is 
improving  its  assistive  technology 
service-delivery  systems,  the  use  of 
assistive  technology  in  the  other  entities 
continues  to  present  problems.  For 
example,  many  assistive  devices 
manufactured  for  use  on  the  mainland 
do  not  always  have  the  capacity  to 
withstand  the  climate  and  terrain  of  the 
Pacific  Basin.  Furthermore,  the  need  for 
assistive  technology  devices  may 
overwhelm  the  rehabilitation  service 
delivery  systems  in  some  entities. 

Prior  research  has  led  to  the 
identification  and  development  of  some 
assistive  technology  devices  that  are 
cost-etfective,  able  to  endure  the 
physical  conditions  of  the  islands,  and 
constructed  of  materials  that  are 
available  dn  the  islands.  Further  efforts 
are  needed  to  refine  and  disseminate 
information  about  assistive  technology 
that  is  developed  in  collaboration  with 
persons  with  disabilities,  that  supports 
the  infrastructure  and  economy  of  each 
island,  and  that  is  acceptable  within  the 
culture  and  social  system  of  each  island. 
Persons  with  disabilities  and  their 
family  members,  service  providers,  and 
local  agencies  require  further  training  to 
enable  them  to  maintain  assistive 
devices. 

Technical  assistance  is  needed  to 
establish  rehabilitation  systems, 
interagency  communication  and 
collaboration,  and  strategies  to  provide 
responsive  services  at  low  cost.  These 
strategies  include  on-island  services, 
use  of  indigenous  personnel, 
networking  among  islands,  and  use  of 
modem  telecommunications. 

There  is  a  continuing  need  for 
training  of  more  rehabilitation  service 
providers,  including  independent  living 
and  vocational  rehabilitation  service 


providers,  from  the  variety  of  cultural, 
linguistic,  and  ethnic  backgrounds 
represented  in  the  region,  and  for 
updated  training  to  address  the 
demands  of  new  and  emerging 
technologies. 

Proposed  Priority 

An  RRTC  on  rehabilitation  in  the 
Pacific  Basin  shall — 

•  Design  new  or  expand  and  improve 
existing  rehabilitation  service  system 
databases  and  demographic  databases 
that  describe  Pacific  Basin  populations 
in  need  of  rehabilitation  services  and 
promote  the  implementation  and 
effective  use  of  databases  to  assess  and 
improve  rehabiUtation  programs; 

•  Identify  or  develop,  assess,  and 
promote  the  use  of  assistive  technology 
devices  and  services  appropriate  for  use 
on  the  islands  in  the  Pacific  Basin  other 
than  Hawaii; 

•  Develop  strategies  to  facilitate 
interagency  communication  and 
collaboration  among  rehabilitation- 
related  service  providers  in  the  Pacific 
Basin  to  expand  the  capacity  to  provide 
effective  rehabilitation  services; 

•  Conduct  collaborative  and 
participatory  research  to  identify 
pertinent  disability-related  differences 
among  cultural  and  ethnic  groups  in  the 
Pacific  Basin  and  develop  culturally 
relevant  interventions  to  improve 
vocational  rehabilitation  and 
independent  living  outcomes; 

•  Develop  and  provide  pre-service 
and  in-service  training,  including 
advances  in  assistive  technology 
devices,  for  rehabiUtation  services 
personnel  that  is  culturally  relevant; 

•  Develop  and  disseminate 
educational  materials  on  rehabilitation 
interventions  that  are  culturally  relevant 
and  in  accessible  formats  to  persons 
with  disabilities,  their  family  members, 
and  to  vocational  rehabilitation, 
education,  and  health  care  personnel. 

•  Involve  individuals  with 
disabilities,  including  those  from 
minority  backgrounds,  in  all  phases  of 
planning,  conducting,  and 
disseminating  the  research  and  in 
evaluating  the  research  and  training 
activities; 

•  Develop  all  materials  for  training 
and  dissemination  in  formats  and  media 
that  will  make  them  usable  by 
individuals  irom  the  relevant  cultural 
backgrounds  and  accessible  to 
individuals  with  various  types  of 
disabilities;  and 

•  Cooperate  with  the  Hawaii 
Technology  Assistance  Project,  with 
vocational  rehabilitation  agencies,  and 
with  other  RRTCs  and  RehabiUtation 
Engineering  Research  Centers 
addressing  related  problems. 


Proposed  Priority  7— Medical 
Rehabilitation  Senricas 

Backgmund 

The  health  care  system  in  the  United 
States  is  undergoing  substantial 
changes,  not  the  least  of  which  are  in 
the  mechanisms  for  deUvering  and 
financing  comprehensive  medical 
rehabiUtation  services,  primary  health 
care,  and  long-term  health  cars. 
Individuals  with  disabiUties,  as  a  group, 
are  major  consiuners  of  health  care 
services  (Zook  and  Moore,  "High  Cost 
Users  of  Medical  Care,"  302,  Toe  New 
England  Journal  of  Medicine,  1980)  and 
have  a  substantial  stake  in  the  poUdes 
that  determine  the  availabiUty  of  health 
care — service  deUvery  mechanisms, 
financing  mechanisms,  and  types  of 
services  available.  Much  of  the  recent 
analysis  of  health  care  issues  has  been 
directed  at  acute  care  or  communicable 
diseases.  There  is  a  need  for  more 
information  on  the  long-term  medical 
and  rehabiUtation  needs  of  persons  with 
disabilities,  particularly  those  with  the 
most  severe  disabiUties,  and  how  to 
provide  these  services. 

For  this  priority,  "medical 
rehabilitation  services"  are  defined  as 
those  services  provided  by  physicians, 
nurses,  and  allied  health  professionals 
to  meet  the  acute  care  needs  of  persons 
with  newly-acquired  disabiUties.  and 
those  interdiscipUnary  services 
necessary  to  restore  function  or  achieve 
maximum  possible  functioning  and 
independence. 

Medical  rehabiUtation  service 

,  sector  of 
industry,  with  the 
number  of  rehabiUtation  hospitals 
doubling  between  1980  and  1987 
(England.  Ed.,  "Medical  RehabiUtation 
Services  in  Health  Care  InstituUons," 
American  Hospital  Assodaticm,  1989). 
Reasons  for  this  development  include 
the  less  restricted  rehabiUtation  bed 
space  allocations  aUowed  by  Federal 
regulations  and  comparatively  favorable 
reimbursement  sources  and  rates.  The 
demand  for  medical  rehabiUtaUon 
services  is  expected  to  continue  to  grow 
in  the  coming  decades  because  of 
increased  chances  of  survival  after 
trauma,  disease,  or  birth  anomaly: 
increased  prevalence  of  disabiUty 
related  to  the  general  aging  of  the 
population;  and  more  opportunity  for 
individuals  with  disabilities  to  acquire 
secondary  disabiUties  or  chronic 
conditions  as  a  result  of  increased 
longevity. 

RehabiUtation  researchers  and 
cUnidans  must  define  the  opUmal 
organization  and  delivery  of 
rehabilitative  care,  including  such 
parameters  as,  for  example,  ideal  fildlity 
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and  program  sizes  (economies  of  scale) 
and  the  appiropriate  numbers  and  mix  of 
health  care  providers  needed  to  serve 
various  disability  groups.  Existing  data 
sources  can  be  used  to  help  define 
optimal  organizational  strategies  for 
inpatient  rehabilitation,  but  raw  data  are 
available  to  define  optimal  strategies  for 
outpatient  services.  Little  is  known 
about  how  different  models  for  the 
organization  of  rehabilitation  services 
affect  outcomes  and  costs.  A  better 
understanding  is  needed  of  how  the 
type,  intensity,  and  setting  of 
rehabilitation  services  affect 
rehabilitationxosts  and  outcomes. 

More  research  also  is  needed  on  how 
the  demographic,  economic,  and 
medical  characteristics  of  consumers 
affect  their  utilization  of  rehabilitation 
services  and  the  outcomes  that  are 
achieved.  The  rational  targeting  of 
appropriate  and  responsive 
rehabilitation  services  to  different 
population  subgroups  could  increase 
the  cost-effectiveness  of  rehabilitation 
services.  Health  care  policy  must  focus 
on  the  means  to  achieve  quality  care, 
leading  to  a  corresponding  need  to 
define  quality  of  r^abilitative  care. 
Defining  quality  care  entails  developing 
and  validating  relevant  measures  of 
outcomes,  establishing  outcome  norms, 
defining  practice  guidelines,  identifying 
acceptable  practice  variations,  and  other 
quality-of-care  criteria. 

Personnel  shcxtages  and  increased 
medical  rehabilitation  costs  may  require 
the  consideration  of  alternative  modes 
of  rehabilitation  services  delivery,  such 
as  the  increased  use  of  outpatient 
services,  use  of  home-based 
rehabilitation  services,  use  of 
paraprofessional  staff,  and  less  reliance 
on  the  traditional  team  approach  during 
inpatient  rehabilitation.  Many  factors  in 
the  larger  health  care  economy  have  an 
effect  on  the  costs  and  outcomes  of 
rehabilitation  services  that  cannot  be 
controlled  by  rehabilitation  providers. 
These  indude  payment  ceilings,  length- 
of-stay  limits,  minimum  services 
requirements,  and  other  factors  over 
which  providers  have  little  control  and 
which  may  result  in  less  than  optimal 
outcomes. 


The  purpose  of  this  priority  is  to 
generate  new  knowledge  to  help  resolve 
important  health  services  issues  that 
have  an  impact  on  the  delivery  of 
comprehensive  acute  in-patient  medical 
rehabilitation  services.  Issues  that 
require  study  in  this  area  include:  The 
costs  and  efRcacy  of  rehabilitation 
services  and  specific  rehabilitation 
modalities:  the  impact  of  various 
innovative  payment  methods  on 
rehabilitation  hospitals  and  regional 
service  delivery  systems:  and  the 
development  of  innovative  methods  of 
delivering  and  financing  comprehensive 
medical  rehabilitation  services. 

NIDRR  proposes  to  support  an  RRTC 
to  investigate  issues  surrounding  the 
delivery  of  medical  rehabilitation 
services.  NiraR  expects  this  CeDtw  to 
coordinate  with  other  RRTCs  on  traimia 
services,  chronic  illness,  and  serious 
emotional  disorders  in  children,  aging 
with  disabilities,  and  personal 
assistance  services,  as  well  as  with 
research  projects  supported  by  the 
Agency  for  Health  Care  Policy  and 
Research  and  the  National  Center  for 
Medical  Rehabilitation  Research. 

The  proposed  Center  is  expected  to 
use  the  emerging  approaches  of  "health 
services  research."  a  field  of  scientific 
investigation  that  systematically 
examines  the  organization,  provision, 
and  funding  of  health  care  services.  The 
research  effort  is  expected  to  draw  on 
the  skills  of  such  varied  disciplines  as 
epidemiology,  health  care  economics, 
medical  ethics  and  law,  the  allied  health 
profassions.  and  medical  sociology.  The 
research  is  expected  to  consider  issues 
concerning  access,  cost,  effectiveness, 
and  quality  of  health  care  services. 

Proposed  Priority 

An  RRTC  on  medical  rehabilitaticm 
services  shall — 

•  Identify  the  service  needs  of  major 
impairment  groups,  excluding  persons 
with  spinal  cord  injury,  traumatic  brain 
injury,  or  bums,  to  serve  as  a  guide  for 
providers,  sponsors,  and  regulators  of 
health  services: 

•  Conduct  a  definitive  survey  to 
develop  8{>ecific  characterizations  of 
existing  medical  rehabilitation  service 


capacities,  including  both  inpatient  and 
outpatient  services  currently  available 
and  needed; 

•  Conduct  a  national  longitudinal 
study  of  persons  served  in  ptibUc  and 
private  hospitals  to  track  cohorts  of 
newly  impaired  persons,  including  all 
disabilities  except  those  persons  with 
spinal  cord  injury,  traumatic  brain 
injxuy.  or  bums,  to  ascertain  patterns  of 
recovery,  optimal  patterns  of  utilization 
of  medical  rehabilitative  services, 
service  outcomes,  and  costs; 

•  Evaluate  the  continuity  of  services 
and  identify  the  types  of  disabled  and 
socially  and  economically 
disadvantaged  disabled  individtials  who 
fail  to  receive  the  services  they  need, 
with  special  attention  to  the  needs  oif 
individuals  &t>m  minority  backgrounds; 
and 

•  Evaluate  the  relative  costs  and 
outcomes — including  consumer 
satisfaction— of  current  methods  of 
providing  rehabilitation  services, 
including  costs  and  outcomes  of  post- 
rehabilitation  services  for  community 
reintegration,  comprehensive  medical 
follow-up,  and  health  maintenance 
services. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
room  3423,  Mary  Switzer  Building.  330 
C  Street  SW.,  Washingtcm,  DC,  between 
the  hours  of  8  a.m.  and  3:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  352. 

Program  Authority.  29  U.S.C  760- 
762. 

Dated:  June  18, 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B.  Rehabilitation  Resevt^h 
and  Training  Centen) 

Richard  Rilsy, 

Secretary  of  Education. 

|FR  Doc.  93-18662  Piled  8-4-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  tCOM] 

BUingual  Vocational  Instructor 
Training  Program;  Notice  Inviting 
appllcatlona  for  rtaw  grant  awards  for 
flacal  year  (PT)  1994. 

Note  to  Applicants:  This  notice  is  s 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  information,  application  forms, 
and  instructions  needed  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Program:  The  Bilingual 
Vocational  Instructor  Training  Program 
provides  financial  assistance  for 
preservice  and  inservice  training  for 
personnel  participating  in  or  preparing 
to  participate  in  bilingual  vocational 
education  and  training  programs  for 
limited  English  proficient  individuals. 

This  program  supports  the  National 
Education  Goals  by  helping  to  improve 
vocational  education  and  training  for 
limited  English  proficient  adults. 
National  Education  Goal  5  calls  for  all 
adult  Americans  to  be  literate  by  the 
year  2000  and  able  to  compete  in  the 
workforce. 

Eligible  Applicants:  State  agencies  or 
public  and  private  non-profit 
educational  institutions. 

Deadline  for  Transmittal  of 
Applications:  September  20, 1993. 

Deadline  for  Intergovernmental 
Review:  November  19, 1993. 

Available  Funds:  $441,936. 

Estimated  Range  of  Awards: 
$150,000-$300.000. 

Estimated  Average  Size  of  Awards: 
$220,000. 

Estimated  Number  of  Awards:  2. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Profect  Period:  Up  to  18  months. 

Aoplicable  Regulations: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  pait  79  (Intergovernmental 
Review  of  Department  of  Education 
Pro«ams  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 


(6)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbing). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  this  program  in 
34  CFR  parts  400  and  428. 

Content  of  the  Application 

An  application  must — 

(a)  Provide  an  assurance  that  the 
activities  and  services  for  which 
assistance  is  sought  will  be 
administered  by  or  under  the 
supervision  of  the  applicant; 

(b)  Propose  a  project  of  a  size,  scope 
and  design  that  will  make  a  substantial 
contribution  toward  carrying  out  the 
purpose  of  the  Bilingual  Vocational 
Instructor  Training  Program; 

(c)  Describe  the  capabilities  of  the 
applicant,  including  vocational  training 
or  education  courses  offered  by  the 
applicant,  accreditation,  and  any 
certification  of  courses  by  appropriate 
State  agencies; 

(d)  Eiescribe  the  qualifications  of 
principal  staff  to  be  used  in  the 
bilingual  vocational  instructor  training 
project; 

(e)  Describe  the  number  of 
participants  to  be  served,  the  minimum 
qualifications  for  project  participants, 
and  the  selection  process  for  project 
participants: 

(f)  Include  the  projected  amount  of 
the  fellowships  or  traineeships,  if  any; 

(g)  Contain  sufficient  information  for 
the  Secretary  to  determine  that  the 
applicant  has  an  ongoing  vocational 
education  program  in  the  field  in  which 
participants  will  be  trained,  and  can 

f>rovide  instructors  with  adequate 
anguage  capabilities  in  the  language 
other  than  English  to  be  used  in  the 
bilingual  vocational  training  project; 
and 

(h)  Provide  an  assurance  that 
preservice  training  will  be  provided  to 
individuals  who  have  indicated  their 
intent  to  engage  as  personnel  in  a 
vocational  education  program  that 
serves  limited  English  proficient 
individuals. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 


For  this  competition,  the  Secretary 
assigns  the  15  points,  reserved  in  34 
CFR  428.20(b).  as  follows: 

Proffam  design.  (34  CFR  428.21(b)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  25  points. 

Dissemination  plan.  (34  CFR 
428.21(g)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  20  points. 

(a)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  need  for 
the  proposed  bilingual  vocational 
instructor  training  project,  including — 

(i)  The  need  for  tne  project  in  the 
specific  geographic  area  or  areas  to  be 
served  by  the  proposed  project; 

(ii)  The  training  needs  of  program 
participants  to  be  served  by  the 
proposed  project; 

(iii)  How  these  needs  will  be  met 
through  the  proposed  project;  and 

(iv)  The  relationship  of  the  proposed 
project  to  other  ongoing  personnel 
development  programs  in  the 
geographic  area  or  areas  to  be  served  by 
the  proposed  project. 

(2)  Tne  Secretary  reviews  each 
application  to  determine  the  extent  to 
which,  upon  completion  of  their 
training,  program  participants  will  work 
with  programs  that  provide  vocational 
education  to  limited  English  proficient 
individuals. 

(b)  Program  design.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  program 
design  and  the  potential  of  the  project 
to  have  a  lasting  impact  on  the 
geographic  area  or  areas  to  be  served  by 
the  proposed  project,  including-- 

(1)  Potential  to  increase  the  skill  level 
of  program  participants,  with  particular 
regard  to  the  following  areas: 

(i)  Knowledge  of  the  needs  of  limited 
English  proficient  individuals  enrolled 
in  vocational  education  programs,  and 
how  those  needs  should  influence 
teaching  strategies  and  program  design. 

(ii)  Understanding  of  bilingual 
vocational  training  methodologies. 

(iii)  Techniques  for  preparing  limited 
English  proficient  individuals  for 
employment;  and 

(2)  Potential  to  increase  access  to 
vocational  education  for  limited  English 
proficient  individuals. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  for 
an  effective  plan  of  management  that 
ensures  proper  and  efficient 
administration  of  the  project, 
including — 

(1)  Clearly  defined  project  objectives 
that  relate  to  the  purpose  of  the 
Bilingual  Vocational  Instructor  Training 
Program; 

(2)  For  each  objective,  the  specific 
tasks  to  be  performed  <n  order  to 
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achievs  th*  specified  project  objective; 
and 

(3)  Hew  the  applicant  plans  to  use  its 
resources  and  personno!  to  achieve  each 
objective. 

(d)  Key  personnel.  {10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quahty  of 
key  personnel  the  applicant  plans  to  use 
on  theproiect.  including — 

(i)  Tne  (Qualifications  of  the  director 
and  other  key  personnel  to  be  used  in 
theproiect; 

til)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  will 
commit  to  the  project;  and 

tiii)  How  the  applicant,  as  part  of  its 
nondiscnrninatory  employment 
practices,  will  ensure  that  personnel 
will  be  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(l)(i) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  sufficient  to  support 
the  proposed  project,  and  that  it 
represents  a  cost  effective  use  of 
Bilingual  Vocational  Instructor  Training 
Program  funds; 

(2)  Costs  are  necessary  and  reasonable 
in  relation  to  the  objectives  of  the 
proposed  project;  and 

(3)  The  facilities  that  the  applicant 
plans  to  use  are  adequate  for  the 
proposed  project. 

(fj  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and 
appropriate  for  the  bilingual  vocational 
instructor  training  project; 

(2)  To  the  extent  possible,  is  objective 
and  %vill  produce  data  that  are 
quantifiable; 

(3)  Identifies  outcomes  of  the  project 
in  terms  of  enrollment,  completion  and 
after-training  work  commitments  of 
participants  by  sex,  racial  or  ethnic 
group,  and  by  level  and  kinds  of 
languase  proficiency; 

(4)  loentifies  expected  learning  and 
skills  outcomes  for  participants  and 
how  those  outcomes  will  be  measured; 
and 

(5)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 


guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  theft  includes 
recommendations  for  replicating  project 
activities  end  results. 

(g)  Dissemination  plan.  (20  points) 
The  Secretary  reviews  each  application 
to  determine  the  effectiveness  and 
efficiency  of  the  plan  to  disseminate 
information  about  the  project  and 
demonstrate  project  activities  and 
results,  including — 

(1)  High  quality  in  its  design  and 
pro<;edures  for  evaluating  the 
effectiveness  of  the  dissemination  plan: 
and 

(2)  A  description  of  the  types  of 
materials  the  applicant  plans  to  develop 
and  make  available  to  help  others 
replicate  project  activities,  and  the 
methods  to  be  used  to  make  the 
materials  available. 

AdditioiMl  Fadora 

(a)  After  evaluating  the  applications 
according  to  the  selection  criteria,  and 
consulting  with  the  appropriate  State 
board  established  under  section  111  of 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  equitably 
distritnited  among  populations  of 
individuals  with  limited  English 
proficiency  within  the  affected  State. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the — 

(1)  Equitable  distribution  of  assistance 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State;  or 

(2)  Geographical  distribution  of 
projects  funded  under  this  program. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  Slate  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Apphcants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 


to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
pubhshed  in  the  Federal  Register  on 
April  23.  1993  (58  FR  21872-73). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State^  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
Slate  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicaied  in  this  notice  to  the  following 
address;  The  Secretary,  E.0. 12372— 
CFDA#  84.099,  US,  Department  of 
Education,  room  4161,  400  Mar>'land 
Avenue  SW.,  Washington,  DC.  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-deUvered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  Note  that  the  Above  Address  is 
not  the  Same  Address  as  the  one  to 
Which  the  Applicant  Submits  its 
Completed  Application.  Do  not  Send 
Applications  to  the  Above  Address. 

Instructions  for  Transmittal  of 
Applications: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education,  Application 
Control  Center.  Attention:  (CFDA  #84.099). 
Washington,  DC  20202-4725. 

or 

(2)  Hand  deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education,  Application 
Cortrol  Center.  Attention:  (CFDA  »84.099). 
Rocm  $K33.  Regional  Office  Building  »3, 
7th  and  D  Streets  SW.,  Washington,  DC 
20202-4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 
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(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service.         | 

N«Im:  (1)  The  U.S.  Postal  Service  does  not 
uniifannly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  AppUcation  Receipt 
Acknowledgement  to  each  applicant.  If 
an  appUcant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  horn  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
732-2495.  | 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFIM  number 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  five  parts,  plus  a  statement 
regarding  estimated  public  reporting 
bimlen  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organised. 


The  parts  and  additional  materials  are 
as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  U:  Budset  Information. 

Part  ni:  Budget  Narrative 

Part  IV:  Proraam  Narrative. 

Part  V:  Additional  Assurances  and 
Certifications: 

a.  Asstirances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

c.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-G014,  9/90)  and 
Instructions.  (NOTE:  The  grantee  should 
keep  this  form  on  file.  It  should  not  be 
transmitted  to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A.) 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B.  to  assist  potential  applicants. 


All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances  and  SIX  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  agencies  may  choose  to  submit 
two  copies  Mrith  the  original.  No  grant 
may  be  awarded  imless  a  complete 
application  form  has  been  received. 

For  Further  Information  Contact: 
Cindy  Towsner.  Special  Programs 
Branch.  Division  of  National  Programs, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
(room  4512.  Mary  E.  Switzer  Building), 
Washington,  DC  20202-7242. 
Telephone  (202)  205-5884.  Individuals 
who  use  a  teleconununications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  2441(b). 

Dated:  July  27, 1993. 
Augusta  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

Appendix  A 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  oscd  by  applicanU  as  a  required  faceaheet  for  preappiications  and  applications  subnutted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
esublished  a  review  and  comment  prpccdure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entnr 


Item:  Entrv: 

1.  Self-explanatory.         ' 

2.  Date  applicatioa  snboutted  to  Federal  agency  (or 

State  if  applicable)  &  applicant's  control  number 

(if  applicable).  | 

I 
State  use  only  (if  applicable). 


3. 
4. 


10. 


11. 


If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application.  | 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letters)  in  the  space(s)  provided: 

— "^ew"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligatioa  or 
contingent  liability  from  an  existing 
obligation.  j 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  teief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g..  constnictioa  or  real  property 
prqeets).  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Distnct(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  oh  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  conuct  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  represenutive  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofCcc.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  applicatioa. ) 
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PART  II  -  BUDGET  IWFORMATIOW 
SECTION  A  -  Budget  Summary  by  Categories 


A 

B 

c 

1 .  Personnel 

2.  Fringe  Benefits  (Rate    X) 

3.  Travel 

it.     Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

• 

8.  Total,  Direct  Cost 
(lines  1  through  7 

9.  Indirect  Cost  (Rate   X) 

10.  Training  Costs/Stipends 

11.  TOTAL,  Federal  Funds  Requested 
(lines  8  through  10) 

SECTION  B  -  Cost  Sharing  Sunmary  (if  appropriate) 


1.  Cash  Contribution 

2.  In-Kind  Contribution 

(only  costs  specifically  for 
this  project) 

- 

3.  TOTAL,  Cost  Sharing  (Rate    X) 

NOTE:   For  FULLY-FUNDED  PROJECTS  use  Column  A  to  record  the  first  12-month  budget  period;  Column  B 
to  record  the  remaining  ;nonths  of  the  project;  and  Coli»nn  C  to  record  the  total. 

For  MULTI-YEAR  PROJECTS  use  Column  A  to  record  the  first  12-month  budget  period;  Column  B 
to  record  the  second  12-month  budget  period;  and  Column  C  to  record  the  third  12-month 
budget  period. 


41S24 


Fsdwal  Roister  /  Vol.  58,  No.  149  /  Thursday,  August  5,  1993  /  Notices 


INSTRUCTIONS  FOR  PART  II  -  BUDGET  INFORMATION 

SECTION  A  -  Budget  Summary  by  Categories 

1.     Personnel!   Show  salaries  to  be  paid  to  project  personnel. 

Fringe  Benefits;   Indicate  the  rate  and  amount  of  fringe  benefits. 


2. 
3. 


Travel ;   Indicate  the  amount  requested  for  both  inter-  and  intra- 
state travel  of  project  staff.   Include  funds  for  at  least  one 
trip  for  two  people  to  attend  a  project  director's  meeting  in 
Washington,  D.C. 

4.  Equipment:   Indicate  the  cost  of  non-expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  and  a  cost  of  $300  or 
more  per  unit  ($5,000  or  more  if  State,  Local  or  Tribal 
Government ) . 

5.  Supplies;  Include  the  cost  of  consumable  supplies  and  materials 
to  be  used  during  the  project.       , 

6.  Contractual;   Show  the  amount  to  be  used  for  (1)  procurement 
contracts  (except  those  which  belong  on  other  lines  such  as 
supplies  and  equipment;  and  (2)  sub-contracts. 

7.  Other;  Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,  including  consultants. 

8.  Total.  Direct  Cost;   Show  the  total  for  lines  1  through  7. 

9.  Indirect  Costs;  Indicate  the  rate  and  amount  of  indirect  costs. 
NOTE:  For  training  grants,  the  indirect  cost  rate  cannot  exceed 
8%. 


10.  Training/Stipend  Cost;   (if  allowable) 

11.  TOTAL.  Federal  Funds  Reguested:   Show  total  for  lines  8  through 
10. 
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SECTION  B  -  Cost  Sharing  S>immary 

Indicate  the  actual  rate  and  amount  of  cost  sharing  when  there  is 
a  cost  sharing  requirement.   If  cost  sharing  is  required  by 
program  regulations,  the  local  share  required  refers  to  a 
percentage  of  TOTAL  PROJECT  COST,  not  of  Federal  funds. 
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InstmctfauM  fiir  Put  m— Bodgal 
Sairaldn 

The  budget  narrative  should  explain, 
hutiiy,  and,  if  needed,  clarify  your 
budget  summary.  For  eadi  line  item 
(personnel,  fringe  benefits,  travel,  etc.) 
in  your  budget,  explain  why  it  is  there 
and  how  you  computed  the  costs. 

Please  limit  this  section  to  no  more 
than  five  pages.  Be  sure  that  each  page 
of  your  appUcation  is  numbered 
consecutively. 

iBstmctioas  fiorPart  IV— Program 
Nairathra 

The  program  narrative  will  comprise 
the  largest  portion  of  your  application. 
This  part  is  where  you  spell  out  the 
who,  what,  when,  where,  why,  and  how 
of  your  proposed  project. 

Although  you  vrill  not  have  a  form  to 
fill  out  fw  your  narrative,  there  is  a 
format.  This  format  is  the  selection 
criteria.  Because  your  applicatian  will 
be  reviewed  and  rated  by  a  review  panel 
on  the  basis  of  the  selection  criteria, 
your  narrative  should  follow  the  order 
and  format  of  the  criteria. 

Before  preparing  your  application, 
you  should  carefully  read  tte  legislation 
and  regulatimis  of  the  program, 
eligibility  requirements,  information  on 
any  priority  set  by  the  Secretary,  and  the 
selection  criteria  for  this  competition. 


Your  program  narrative  should  be 
clear,  concise,  and  to  the  point.  Begin 
the  narrative  with  a  one  page  abstract  or 
summary  of  your  proposed  project. 
Then  describe  the  project  in  detail, 
addressing  each  seiecticm  criterion  in 
ordOT. 

The  Secretary  strongly  suggests  that 
the  applicant  limit  the  program 
narrative  to  no  more  than  40  double- 

3»aced,  typed  pages  (on  one  side  only), 
though  the  Secretary  will  ctmsider 
applications  of  greater  length.  Be  sure  to 
number  consecutively  ALL  pages  in 
your  applicati(m. 

You  may  include  supporting 
documentation  as  appendices.  Be  sure 
that  this  material  is  concise  and 
pertinent  to  this  program  competition 
and  is  numbered  consecutively. 

Applicants  are  advised  that:  (a)  llie 
Department  considers  only  information 
contained  in  the  application  in  ranking 
applications  for  funding  consideration. 
Letters  of  support  sent  separately  from 
the  formal  application  package  are  not 
considered  in  the  review  by  Uie 
technical  review  panels.  (34  CFR 
75.217) 

(b)  llie  technical  review  panel 
evaluates  each  application  solely  on  the 
basis  of  the  established  technical  review 
criteria.  Letters  of  support  contained  in 
the  application  will  strengthen  the 
appuotion  only  insofar  as  they  contain 


commitments  that  pertain  to  the 
established  technical  review  criteria. 
such  as  commitment  and  resources. 

Additional  Materials 

Instructions  for  EstittHited  Public 
Reputing  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulaticms  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  mnint^ining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  to  the  U.S.  Department  of 
Education.  Information  Management 
and  Compliance  Division.  Washington, 
DC  20202-4651:  and  to  the  Office  of 
Management  and  Budget.  Paperwovk 
Reduction  Project.  0MB  1830-0013, 
Washington,  DC  20503.  (Information 
collection  approved  under  0MB  control 
number  1830-0013.  Expiration  date:  2/ 
28/95.) 

coot 
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OMt  ApprovAi  No.  034f-0040 


Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicmnt: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal . 
or  organizational  conflict  of  interest,  or  personal 
gain.  I 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  aAer  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  II  4728  4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OP.M's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TiUe  VI  of  the  Civil  RighU  Act  of 
1964  (P.L.  8ft-352)  which  prohibits  discrimination 
.-  the  basis  of  race,  color  or  national  origin;  (b) 
Tl'le  IX  of  the  Education  AmendmenU  of  1972,  as 
amended  (20  U.S.C.  II 1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUUon  Act  of  1973.  as 
amended  (29  U.S.C.  I  794).  which  prohibits  dis- 
cnminatioD  on  the  basis  of  handicaps;  (d)  the  Age 
Ois^imination  Act  of  1975.  as  amended  (42 
use  11  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  US  C  I 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  II  276a  to  276a 
7).  the  Copeland  Act  (40  US C.  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  sul>agreements 


Sundard  Form  <24S      (4-S«i 
PrMcntMd  bv  0M8  Ofcuiar  A-iO? 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  £0 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Aji  of  1972  (16  U.S  C.  iS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
I  nplementation  Plans  under  Section  176(c)  of  the 
{  Icar  Air  Act  of  1955,  as  amended  (42  U.S.C.  S 

401  et  seq.).  (g)  protection  of  underground  sources 

r  drinking  water  under  the  Safe  Drinking  Water 

\ct  of  1974.  as  amended,  (PL.  93-523).  and  (h) 

protection  of  endangered  species  under  the 

indangered  Species  Act  of  1973,  as  amended,  (PL. 

»3-205). 

1 1  Vill  comply  with  the  Wild  and  Scenic  Rivers  Act 
'  1968  (16  U  S.C.  §S  1271  et  seq.)  related  to 
otecting  components  or  potential  components  of 
.i  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identirication  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a- 1  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  US C 
2131  et  seq.)  perUining  to  the  care,  handling  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
tliis  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  al'. 
other  Federal  laws,  executive  orders,  regulation* 
and  policies  governing  this  program. 


"GNATURf  0^  AUTHORI2E0  aUTIFYINO  Of  FICUU. 

TITLE 

APPUCANT  ORGANC^  TlOM 

DATE  SUSMITTEO 

$f  4248    (44SI  Back 
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CERTmCATIONS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
RisPONSmiLTITIvUTTElS  AND  DRUd-FREE  WORKPLACE  REQUIREMENTS 

AppikMn  should  icfo  to  U«  regulation*  dtadbdow  to  dctcnnlMthccBtiiicatMn  to  %«hkh  AppUonts 

•houUaboicvwwthtinitnictkNU  for  certification  iiKludad  in  thtraculatiora  Sisnatui*  of  this  fonn 

piovidafcrcempUanct  with  csrtifkationrequiranMnli  under  34  CFk  Part  82,  TiiewRotnctions  on  L^^         and  34  CFR  Part  85. 
^:k>v«TWMn^■w)dc  Ocbainal  and  Suspension  (NonpiocuremcnO  and  Covemmcnt-widc  Raouirements  for  DnisFree  WoricpUcc 
(CraMi)."nit  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Depwtment 
of  Education  determines  to  award  the  covered  transaction,  grant  or  cooperative  ag 


L  LOBBYING 

As  required  bv  Section  13SZ  Title  31  of  the  US  Code,  and  in- 
pienamed  m  M  CFK  Pan  82,  for  persons  entering  inro  a  grant 
or  cooperative  apeemcnt  over  SIOO.OOO,  at  defined  at  34  lTR 
Part  8t  SactxMuBllOS  and  82.110,  the  applicant  ceitifici  that: 

(a)  No  Fsdcnl  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in' 
Quendng  or  attempting  u  influence  an  officer  or  employee  ot 
any  agency,  a  Member  of  Conpesi^  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m  conneC' 
tioa  tvith  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  and  the  extension,  continuation, 
renewal  amendment,  or  mod ifiadon  of  any  Federal  grant  or 
coopeiativc  agreement; 

(b)  If  any  fundsothcr  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at> 
tempting  to  influAcc  an  officer  or  employee  of  any  agency,  a 
Membv  of  Congiesa,  aa  offics  or  cmpioyee  of  Concress.  or  an 
employei  of  a  Membar  of  Congreto  in  connection  wtth  M» 
Fadeiai  gram  or  ooopCFUive  aceoMnt  the  undersigned  shall 
complae  and  submit  Standard  Fom  -  ILL,  "Disclosure  Form 
to  Report  Lobbying' in  aoeordance  with  its  insiTuctions; 

(c)  Tlieundcnicnad  shall  require  that  the  language  of  this  cer- 
tification be  in&ded  in  the  award  documents  for  all  sub- 
awards  at  an  tiers  (Including  suboants.  contracts  under  grants 
and  cseperaiive acreementa.  andnibcontracts) and  that  all 
subradpiants  shauoeRify  and  disdoec  accordingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OtHER 
RESPONSIBILrnr  MATTERS 

As  requiicd  br  Ennidvt  Order  12S49,  Debenncnt  and  Suspen- 
sion, aad  io^Iemented  at  34  CFR  Pkrt  8S,  for  piDspecdv*  per- 
tidpaais  in  primanr  eowered  tnnsactfons,  as  defined  at  34  CFR 
Pan  S,  Secdona  C.lOS  and  S.llO  - 

A  The  appUcant  catifiei  that  It  and  to  principals: 

(a)  Am  not  piesenthr  debanad,  sivpendad,  proposed  for  deber- 
meat,  dedaiad  ineligible,  or  voluntarily  ecduded  from 
ooverad  taaaactions  by  any  Fadaral  department  or  agency; 

(b)  Hr«  not  wtthin  a  thiaa-yavpoiod  preceding  this  applica- 
tioa  been  ooavioad  of  or  had  a  cMl  judgment  rendered 
agairat  then  far  CDiamiiatoa  of  fraud  or  a  aiminal  offanaa  la 
eoniactiaa  with  obtaining,  attempting  to  obtain,  or  performing 
a  pubic  (Fedcnl  State,  or  locaO  tiaiiaaciion  or  oontrwt  under 
a  pubfctnaeactioii;  violation  of  Federal  or  Suteantimiat 
statutes  or  eoinniaaioa  of  cmbeolemen^  thef^  forgery, 
bribery.  faWficatioii  or  damurtion  of  records,  malung  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  praMntly  indicted  for  or  otherwise  criminally  or 
dvlDy  charged^  a  governmental  enttey  (Federal  Sute;  or 
local)  with  oommiawn  of  any  of  the  ofMnsea  enumerated  in 
paragraph  (IXb)  of  this  cartlfication;  and 


(d)  Have  not  within  a  three-year  period  pieced  ing  this  ap-  . 
pUcation  had  one  or  more  public  transactions  (Federal,  State, 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  cerdficatfon,  he  or  she  shall  attach  an  explanation 
to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im- 
plemented at  M  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  pro- 
vide a  drug-free  irarkplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlaw- 
ful manufacture,  distribution,  dispensing  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workplace 
and  spedfying  the  actions  that  wall  be  taken  against  empfoyees 
for  violation  S  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangen  of  dn^  abuse  in  the  workplace; 

(2)  Hie  grantee'spolicy  of  maintaining  a  drug-free  workpUc  i . 

(3)  Any  available  drug  ctmnsding,  rehabilitation,  and 
empkiyee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuae'violatwns  occurring  m  the  ivorkplaoe; 

(c)  Makint  it  a  requiicmcnt  that  each  empbyee  to  be  engaged 
tai  the  performance  of  the  grant  be  given  a  co^  of  the  state- 
ment reqwred  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
Baph  (a)  tlue.  as  a  condition  of  employment  under  the  grant, 
tne  empkiyee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  Kvriting  of  his  or  her  conviction  for 
a  vfolatiaa  of  a  crunmal  drug  statute  occurring  in  the 
wortolace  no  later  than  five  calendar  days  after  such  convic- 
Itoa; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  raoeiving  mticc  under  subparagraph  (dX2}  from  an 
empkwee  or  otherwise  receiving  actual  notice  of  such  convic- 
tfon.  Employen  of  convicted  employees  must  provide  nodes; 
tatchiding  position  dtle,  ta*  Director,  Grants  and  Contracts  Ser- 
vice, U5.  Department  of  Education,  400  Maryland  Avenue, 
&W.  (Room  ^24,  GSA  Regfonal  Office  Buikiing  Na  3), 
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Washington,  DC  20202-4571 .  Notice  fhall  indude  the  identifici> 
Hon  numberts)  of  each  affected  grant; 

(0  Taking  one  of  the  foDowing  actions,  within  30  calendar  days 
of  receivuig  notice  under  subparagraph  (dX2}.  %nth  respect  to 
any  employee  who  is  so  convKteo- 

(1)  Taking  appropriate  persotxnel  action  against  such  an 
employee,  up  to  and  including  terminabon.  consistent  %vith  the 
requirements  of  the  Rchabiliation  Act  of  1973,  as  amei«ded;  or 

(2)  Reouiring  such  cmptoyee  to  participate  satisfactorily  in  a 
dr\«  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal  Sute,  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintsun  a  drug- 
nee  workplace  through  impiemenution  of  paragraphs  (a), 
(b),(c).(d).(e).and(ff. 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
site<s)  for  the  performance  of  work  done  in  connection  with  tht 
specific  gram: 

Place  of  Performance  (Street  address,  dty.  county,  state;  lip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Work^ace  Act  of  1968,  and 
implemented  at  34  CJRPait  85,  Subpan  F,  for  grantees,  as 
deftned  at  34  CFR  Part  85.  Sections  S.605  and  85.610 - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  wiQ  not  engage 
in  the  un]a%vful  oumufKture,  distribution,  dispensing  po»- 
session,  or  use  of  a  controlled  substance  in  cofiductin|  any 
activity  with  the  grant;  and 

&  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurr.ng  during  the  conduct  of  any  gram  activirv, 
I  will  report  the  conviaion,  in  writing,  within  10  calendar  ' 
days  of  the  conviction,  to:  Director,  Crams  and  Contracts 
Service,  US.  Drpanmcnt  of  Educatioa  400  Maryland 
Avenue,  & W.  (Room  3124,  CSA  Regional  Office  Buikling 
No.  3),  Washington,  DC  2C202-4571.  Notice  shall  include 
the  identification  number(s)  of  each  affected  grant. 


Check  Q  if  there  are  woricplaces  on  file  that  are  not  identified 
hem. 


As  the  duly  autKorizad  representative  of  the  applicaiit,  I  hereby  certify  that  the  applicant  «viO  comply  %vith  the  above  certifications. 


4AME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROfECT  NAM£ 

PRINTID  NAME  ANDTTTLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  804013, 6/90  (Replaces  ED  «H)008, 12/89;  ED  fonn  CCS«)8;  (REV.  12/88);  ED  8UHJU1U.  d/ >w,  «nd  ED  8(MXn  1, 5/90,  wh^ 
obsolete) 
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Certification  Regarding  Debannent  Suspension,  Ineligibility  and 
Voluntary  &dusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Depar&nent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  ana  Suspension,  34  tUR  Part  85.  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instnictions  f ot  Cotificatioii 


1.  By  tignins  and  nbinittint  this  proposal,  the 
prospeoiv* lower  oar  paniapant  u  providing  the 
ccmiWatioa  9«  out  bdow. 

2.  The  certi/ieation  in  this  clause  15  a  material 
representabon  o<  fan  upon  which  teliancs  was  placed 
when  this  aansactXMi  was  entered  into.  If  it  is  Later 
detennined  that  thcprospective  lower  tier  participant 
knowingly  rcnderedan  erroneous  certiiication.  in 
addition  to  other  medics  available  to  the  Federal 
Covcnuncnt.  thedepartmc  it  or  agency  with  which 
this  transaction  origmated  may  pursue  available 
remedies,  including  suspension  and/or  debanneitt. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeaiaic  written  notice  to  the  person  to  which  this 
proposal  is  submmed  If  at  anv  tune  the  prospective 
wwer  Qcr  participant  laanu  that  iu  cen  ulcjuo  n  was 
■rroneotu  when  submitted  or  has  become  erroneous 
by  reason  of  changed  arcumstances. 

4.  The  terms  'covered  transaction.'  "debarred.' 
'suspended.'  "ineligible,"  lower  tier  covered 
transacootx,'  "partiapant.'  "person.'  'pnmarv  covered 
transacooa'  pnncipai,' "proposal.' and 'vol untanlv 
culuded,"  as  used  in  this  dausc.  have  the  meaiungs 
set  out  in  the  Definitions  and  Coverage  sections  or 
rules  unplementiflg  Executive  Order  12549.  Youmav 
contact  the  person  to  which  this  proposal  is  subnutted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  paitidoam  agrees  bv 
submitting  uiis  proposal  that,  should  the  prooosed 
covered  transaction  be  entered  into,  it  shail  not 
knowingly  enter  into  anv  lower  tier  covered 
transaction  with  a  person  who  is  debarred. 
suspended,  dadarcd  ineligible,  or  voiuntanlv 
eduded  frooi  partiaoaoon  in  this  covered 
transaction,  umess  authorized  bv  the  department  or 
agency  with  which  this  transaoibn  ongi.nated. 


6.  The  prospective  tower  tier  pajtidpantf uTtho- 
agrees  oy  swmitting  this  proposal  that  it  iviO 
include  the  clause  uued  'Ccrniicauon  Regarding 
Debarment.  Suspension.  Ineligibility,  ana  Voluruaiy 
Exdusion-ixiwerTierCove.'ea  Transactions,* 
without  modificatioa  in  all  lower  tier  covered 
transactions  and  in  all  soliautions  for  lower  uer 
covered  tiansaaions. 

7.  A  partidoant  in  a  covered  tnnsfction  may  rehr 
upon  a  ceniEcation  of  a  prospeoivi;  partiapant  in  a 
lower  tier  covered  traixsaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 

exduded  from  the  covered  u*aiuaction,  unless  it 
knows  tl'.at  the  certiiicaDon  is  erroneous.  A 
paraciDant  mav  deade  the  method  and  frequency 
bv  whio  It  determines  the  eiitpbiiitv  of  its 
phnapais.  Each  pamcipant  diay,  but  is  not 
required  to.  check  the  .Vonprocurement  List. 

8.  .Vothin;  contained  in  the  foregoing  shaQ  be 
construea  to  reauire  esublisiunent  ofa  svstem  ot 
records  in  oraer'  to  render  in  g^ood  fait*h  the 
oerrficason  reouiied  by  this  cuusei  The  kjiowiedee 
and  inrormauoh  ot  a  paroaoam  is  not  required  to' 
exceed  that  which  is  normallv  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaaion  xnowingiy  enters  into  a  lower 
uer  covcreo  transaction  with  a  person  who  is 
susoendea.  debarred,  ineiigibie.  or  voiuntanlv 
excluded  frtnn  pamapanon  in  this  transact      :n 
addition  to  other  remedies  available  to  the  FeaeraJ    . 
Covemment.  the  department  or  agencv  with  wnich 
this  transaction  originated  mav  pursue  available 
remedies,  induding  suspension  and /or  deoarment 


Certiiication 

H)  Tlie  projective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
prirKJpals  are  presertiv  deoarrwi,  suspended,  proposed  for  debarment,  dedarcd  ineligible,  or 


(2) 


voluntarily  excluded  from  parndpation  m  this  tnmsaction  by  any  Federal  department  or  agency. 

Where  the  pjrospective  lower  tier  participant  is  unable  to  certifv  to  any  of  the  statements  in  this 
certification,  such  prospective  partiapant  shall  attach  an  explanation  to  this  proposal. 


1. 

Tl 

C 

4. 

M 
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ft 
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NAME  OF  APPUG^NT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


ED  80^14, 9/90  (Replace  CC5-009  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  01"  LOBBYING  ACTIVITIES 

Complete  this  fomt  to  disclose  lobbying  Ktlvitics  pursuant  to  31  U.S.C  13$2 
(Sec  ttritnt  tot  public  burden  disclosure  J 


1.    Type  ol  Fcderil  AdioiiE 


D 


«.  coniraci 

b.  grant 

c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
(.  loan  insuraitce 


2.     SUtus  o<  Federal  Action: 

I     I  a.  bid/offerfapplicatlon 
•"-^  b.  initial  award 
c  post-award 


4.    Name  and  Address  of  Reporting  Entity: 


a    Prime 


a    Subawardee 

Tier .  it  k/wmnr. 


Congressioaal  District  if  known: 


i.    Federal  Oepartment/Agcnqr: 


•■    federal  Action  Number,  if  k/towm 


X    leportTypc: 

□  a.  initial  filing 
b.  maiehai  chartge 

Fof  Material  Change  Only: 

year  _____  quarter 
date  o(  last  report  _^_ 


S.    If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Narrte 
and  Addreu  ol  friroe 


Cortgfessional  District  if  known: 


7.     Federal  Program  Name^Oescnplioii: 


CFOA  Number,  if  applKabf*: 


9,     Award  Amount  tf  known: 
t 


10.  &  Name  and  Address  o(  Lobbying  Entity 

lif  indivtduaJ,  list  nam*,  fitst  nam*.  Mik 


h.  Individuals  Pertorming  Services  undudmg  address  if 
different  from  No.  lOtJ 
flast  rtame.  tint  nam*.  Mlk 


Un*tt>  Conitnuutoti  ih^Hitl  S/-Ut-A  il  i>9ttsta/*i 


tt.  AmouM  ol  Payment  ic/iecA  att  that  apptyl: 

S  .^__________         O  actual       O  planned 


1Z  Form  ol  Paymeitf  (c/>ecA  all  that  appiyi: 
a    a.  casb 
Q    b.  in-kiitd;  specify:  ruture  .^^___ 

value    


IX  Type  ol  Payment  (c/>edi  a/(  that  app^/: 

a  a.  retairter 

Q  b.  orte-time  fee 

a  c  commission 

a  d.  contirtgent  (e« 

Q  e.  deferred 

□  I.  other;  spedfy:  ____^^____ 


14.  iriel  Description  ol  Sorvkea  Performed  or  to  be  Performed  and  Oafe<s)  ol  Service  iiidudir>g  olficertsl.  employexs). 
or  Membcrtt)  coottcledL  let  Pafinciu  Indicated  in  hem  it: 


W«*cft  ConrimtMet*  S»— «fti  SKXl-A.  ilnm*t%tn* 


IS^  Continuaiion  SiMcMa)  SMU-A  attached:        O  Yes 


QNo 


■MB  MeMMi  eimtfi 

i1SSLnh*riM»« 


n  »*■■!«  >r  Mi  n  uac 

mttM  k  •  mmmW  npMwnMai 
kf  MM  «w 


II 


HI  lit  III 


mhtmmmtii^tm 


inMSMriMMa 


Slgnali 


TWe 


Telephone  No:. 


Dale. 


AuriWfUarfl 
tm 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF4J1,  DISCLOSURE  OF  LOBBYING  ACTIVmES 

Thii  disclosure  fonm  $hal!  b«  completed  by  the  reporting  entiry,  wht^ttr  tubawvdee  Of  prime  Federal  redpient  Jt  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  maienaJ  change  to  «  previous  filing,  punuant  to  title  31  US.C 
section  12Si  The  filing  o*  a  fomi  it  TT^uin<i  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempung  to  influence  »n  officer  or  employe*  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Gjngress.  or  an  empi'oyee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-Ul-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  fonn  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Fedeni  action  for  which  lobbying  activity  1$  and^or  has  been  secured  to  influence  the 
outcome  of  a  covered  Ftdenl  action. 

1  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foDovoip  report  caused  by  a  material  change  to  the 
informarion  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  hill  name,  address,  dty,  sute  arid  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  dassifkation  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be,  a  pnme 
or  subaward  redpient  Identify  dte  tier  of  the  subawardee.  e.g..  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  or?ani2ation  filing  the  report  in  Item  4  checks  "Subawardee",  then  enter  the  hill  name,  address,  dty,  state  and 
zip  code  of  the  prime  fedeni  redpient  Indude  Congressional  District  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  tfte  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  (or  the  covered  Federal  action  (item  1).  if  knovw»,  enter  the  hjll 
Catalog  of  Federal  Domestic  Assistance  <CFDA)  number  for  grants,  cooperative  agreenr»ents.  loans,  and  loan 
commitments. 

•.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract, 
grant  or  loan  award  number  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e^, -RFP.OE-90-001.- 

*.  ^a  covered  fedeni  action  where  there  has  been  an  award  or  loan  commitment  by  the  fedeni  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  fdi  nime.  address,  dty,  sUte  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
locntifted  in  item  4  to  inftuer^e  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  indfvidual(s)  petformtng  scnrices,  and  indude  full  address  ii  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

^^'  ^*'  **  *"**'♦'"*  o'  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (Item  4)  to  tl.t 
lobbying  entity  (hem  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
m  boxes  that  apply.  If  this  is  a  material  d^angc  report  enter  the  ovnulative  «nount  of  payment  made  or  planned 
to  be  made. 

11  Chedi  the  appropriate  boxfes).  Check  all  boxes  that  apply.  If  payment  is  nude  through  an  in-kind  contribution, 
specify  the  nature  and  value  of  the  in-kind  payment. 

U.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

U.  I|wvide  a  specific  and  detailed  description  of  the  sefvic«  that  the  lobbyist  has  performed,  or  will  be  expected  to 
pertorm,  and  the  date<s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
ectual  contact  with  Federal  offidals.  Identify  the  Federal  offidaKs)  or  employee(8)  contacted  or  the  officerts), 
employee<s),  or  Member^s)  of  Congress  that  were  contacted. 


15.  Check  whether  or  not  a  SF-LU-A  Continuation  Sheet<s)  is  attached. 

16.  The  certifying  offldal  shall  sfgn  and  date  the  fomt  print  his/her  name.  tMe.  md  telephone  nun^cr. 


Pub^  leportinf  burdtn  for  this  edkcean  o4  infomutkin  is  cstimttcd  to  av«n|e  30  miMun  per  wiponn.  indudinc  time  for  i«wie«»int 
kwuctjont,  Mardwg  eiaan(  data  tourcn.  »«henng  and  maimaining  tfie  d«u  nctded  «td  con^lccir^  md  uriewing  ttie  coMtction  of 
MlwmaiMiL  Send  comments  tegu^n^  dw  burden  ctomaie  or  any  odicr  aspect  of  ihia  coBMkM  of  inionnation.  including  luaestiont 
lor  reducing  thia  bwdcn.  to  **  0«c»  oi  Management  and  ludict  Papeiwatk  Reduction  Praiect  (034M04»}.  Washrngten.  D.C  20503. 
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AppeadixB 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most 
commonly  asked  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  Our  new  policy  calls  for  an  original 
and  six  copies  to  be  submitted.  The 
binding  of  applications  is  optional. 

Q.  Ktey  we  use  this  same  application 
to  compete  for  funds  under  a  diffierent 
grant  program? 

A.  Yes,  however,  the  likelihood  of 
success  is  not  good.  A  properly 
prepared  application  must  meet  the 
specifications  of  the  grant  program  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  grant  program 
is  most  appropriate  for  my  project.  What 
should  I  do? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to  participate 
in  the  actual  writing  of  an  application, 
but  we  can  respond  to  specific  questions 
about  application  requirements, 
evaluation  criteria,  and  the  priorities. 
Applicants  should  understand  that  this 
previous  contact  is  not  required,  nor 
will  it  in  any  way  influence  the  success 
of  an  application. 

Q.  When  will  I  find  out  if  I'm  going 
to  be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 


the  number  of  grant  programs  with 
closing  dates  at  about  the  same  time. 

Q.  (>ice  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  Will  my  application  be  returned  if 
I  am  not  funded? 

A.  We  no  longer  return  unsuccessful 
applications.  Thus  applicants  should 
retain  at  least  one  copy  of  the 
application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewere' 
comments  will  be  mailed  to 
unsuccessful  applicants. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed.  Because  we  may 
request  the  project  director  of  funded 
projects  to  attend  an  annual  project 
directore  meeting,  you  may  also  wish  to 
include  a  trip  or  two  to  Washington,  DC 
in  the  travel  budget.  Travel  to 
conferences  is  sometimes  allowed  when 
it  is  for  purposes  of  dissemination. 

Q.  If  my  application  receives  high 
scores  from  the  reviewers,  does  that 
mean  that  I  will  receive  funding? 

A.  Not  necessarily.  It  is  often  the  case 
that  the  number  of  applications  scored 
highly  by  the  reviewere  exceeds  the 
dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  all  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 


issues  that  have  been  identified  during 
the  panel  and  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions,"  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in 
your  opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 
Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B, 

"Assurances — ^Non-Construction 
Programs,"  which  must  be  completed, 
simply  state  in  writing  that  you  are  . 
meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  a  program's  regulations,  and 
Federal  statues  be  obtained? 

Copies  of  these  materials  can  usually 
be  found  at  your  local  library.  If  not. 
most  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Telephone: 
(202)  783-3238.  When  requesting  copies 
of  regulations  or  statues,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  material 
referenced  in  this  notice  would  be 
referred  to  as  follows:  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Public  Law  101-392). 

(FR  Doc  93-18674  Filed  8-4-93;  8:45  am] 
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DEFARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  71 S,  720  and  73$ 
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I 
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Adoption  of  State  Standerde;  State 
Enforcement  Actlvitlee 

AGENCY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  is  removing  regulations  on  the 
adoption  of  state  standards  and  state 
enforcement  activities  from  the  initial 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (the  Act).  These  provisions  have 
been  rendered  redundant  or 
unnecessary  by  enactment  of  the 
permanent  regulatory  program. 
EFFECTIVE  DATE:  September  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Hedglin,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240:  Telephone:  (202)  296-2634. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion 

III.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
et  seq..  (the  Act),  was  enacted  August  3, 
1977.  Two  principal  purposes  of  the  Act 
are  to  establish  a  nationwide  program  to 
protect  society  and  the  environment 
from  the  adverse  effects  of  surface  coal 
mining  operations  and  to  assist  the 
States  in  developing  and  implementing 
8  program  to  achieve  the  purposes  of  the 
Act. 

The  scheme  designed  by  Congress  to 
implement  the  requirements  of  the  Act 
consisted  of  two  distinct  regulatory 
programs  on  non-Federal  and  non- 
Indian  lands,  one  transitional  and  one 
permanent.  In  each  coal  producing  State 
the  transitional  program,  known  as  the 
initial  program,  took  effect  six  months 
after  the  enactment  of  the  Act  and 
created  a  dual  inspection  and 
enforcement  role  for  OSM  and  the  States 
in  ensuring  compliance  with  certain  key 
provisions  of  the  Act  at  all  surface  coal 
mining  and  reclamation  operations.  A 
permanent  program  would  in  turn 
become  effective  in  each  State  upon 
either  approval  by  the  Secretary  of  the 
Interior  (the  Secretary)  of  a  State 


regulatory  program  based  on  findings 
that  the  program  provisions  met  the 
purposes  of  the  Act  and  the  State  had 
the  capability  of  carrying  them  out;  or, 
where  a  State  did  not  submit  an 
application  for  a  State  program,  upon 
promulgation  and  implementation  of  a 
Federal  program.  The  initial  program  in 
each  coal  producing  State  effectively 
ended  upon  approval  of  a  permanent 
State  program  by  the  Secretary  or  the 
implementation  of  a  Federal  program. 
All  such  Statns  had  either  received  full 
or  conditional  approval  of  their 
permanent  programs  or  implementation 
of  a  Federal  program  by  1988. 

To  implement  the  requirements  of 
sections  502  and  503  of  the  Act,  the 
Secretary  promulgated  regulations  on 
December  13, 1977  (42  FR  62639)  and 
March  13. 1978  (44  FR  14902)  for  the 
initial  and  permanent  programs 
respectively.  Among  the  numerous 
performance  standard  and  procedural 
regulations  promulgated  for  the  initial 
program  were  30  CFR  part  718 — 
Adoption  of  State  Standards,  and  part 
720— State  Enforcement  Activities,  both 
of  which  are  subject  of  this  rulemaking. 
Fart  718  contains  procedures  for 
adoption  of  State  laws  and  regulations 
when  they  prescribe  more  stringent 
standards  of  performance  than  the 
general  or  special  performance 
standards  of  the  initial  regulatory 
program.  Part  720  sets  forth  the 
regulations  governing  enforcement 
activities  to  be  carried  out  by  the  States 
during  the  initial  regulatory  program. 
OSMRE  published  a  proposed  rule  in 
the  Federal  Register  on  August  11, 1992 
(56  FR  35960)  which  would  remove 
these  two  parts  from  the  initial  program 
regulations.  The  comment  period  closed 
on  October  13, 1992.  No  comments  were 
submitted  nor  requests  made  for  either 
a  public  hearing  or  meeting.  OSMRE  is 
adopting  the  removal  of  parts  718  and 
720  as  proposed  with  one  additional 
conforming  change  made  to  the 
permanent  program  rules  at  30  CFR 
735.21  which  deletes  its  references  to 
part  720. 

II.  Discussion  of  the  Final  Rule 

This  final  rule  removing  parts  718  and 
720  of  the  initial  regulatory  program 
arose  as  a  result  of  the  periodic  review 
of  OSM's  regulations  required  by  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35.  In  accordance  with 
the  Paperwork  Reduction  Act,  agencies 
must  review  their  regulations  and. 
where  regulations  are  identified  which 
are  unnecessary  or  duplicative,  they  are 
required  to  be  removed.  Parts  718  and 
720  were  identified  by  OSM  as 
unnecessary  or  duplicative  for  the 
reasons  discussed  below. 


Part  716 — Adoption  of  State  Standards 

Section  718.1  provided  that  States 
could  request  the  Secretary  to  review 
any  State  surface  coal  mining 
performance  standard  in  relation  to  the 
Federal  initial  program  counterpart  to 
determine  which  is  more  stringent  and 
whether  the  State  standard  should 
through  rulemaking  procedures  be 
adopted  as  the  Federal  standard  in  that 
State.  Since  the  effective  date  of  the 
initial  program  in  1977,  no  State  has 
ever  made  a  request  to  the  Secretary 
under  this  section.  Sufficient  authority 
exists  under  the  procedures  of  30  CFR 
732.17  for  a  regulatory  authority  to 
request  approval  of  a  more  stringent 
performance  standard  for  inclusion  in  a 
State  program.  Accordingly,  OSM 
believes  this  section  is  no  longer 
necessary. 

Section  718.10  sets  forth  the     - 
Secretary's  information  collection 
responsibilities  under  the  Paperwork 
Reduction  Act  in  accordance  with  5 
CFR  1320.7.  Removal  of  this  Section 
will  result  in  the  elimination  of  the 
associated  burden  hours  currently 
charged  to  the  agency. 

Part  720 — State  Enforcement  Activities 

Section  720.10  sets  forth  the 
Secretary's  information  collection 
responsibilities  under  the  Paperwork 
Reduction  Act  in  accordance  with  5 
CFR  1320.7.  Removal  of  this  Section 
will  result  in  the  elimination  of  the 
associated  burden  hours  currently 
charged  to  the  agency. 

Section  720.11  specifies  that  a  State 
may  continue  to  exercise  its  authority  to 
enforce  State  laws,  regulations,  and 
permit  conditions  in  place  during  the 
initial  program  so  long  as  compliance 
with  State  law,  regulations  or  permit 
conditions  does  not  preclude 
compliance  with  the  initial  program 
performance  standards.  This  section  is 
no  longer  applicable  nor  has  any 
meaning  to  initial  program  minesites 
since  all  States  where  initial  program 
permits  remain  either  adopted 
regulations  that  contained  the 
performance  standards  of  the  Federal 
initial  regulatory  program  or  became 
subject  to  direct  regulation  by  the  Office 
of  Surface  Mining  through  a  Federal 
program.  Thus,  once  the  States  adopted 
these  regulations  or  came  under  a 
Federal  program,  the  possibility  of 
conflict  between  State  laws  and 
regulations  and  the  Federal  initial 
program  performance  standards  became 
nonexistent. 

The  requirement  under  §  720.12  that 
States  incorporate  terms  in  initial 
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program  permits  that  comply  with  the 
initial  program  performance^andards 
in  unnecessary  because  the  issuance  of 
permits  pursuant  to  the  initial 
regulatory  program  ended  in  all  States 
upon  the  adoption  of  permanent  State  or 
Federal  programs. 

Section  720.13  specifies  certain  initial 
regulatory  program  reporting 
requirements  regarding  the  condition  of 
mine  sites  and  the  issuance  of  permits. 
These  reporting  requirements  are 
obsolete  and  no  longer  necessary  since 
the  requirements  of  the  initial  program 
ended  with  the  adoption  of  State  or 
Federal  permanent  programs.  Moreover, 
the  requirements  of  this  section  have 
been  carried  over  into  30  CFR  840.14  of 
the  permanent  program  regulations. 
This  latter  section  requires  that  each 
State  make  available  to  OSM  upon 
request,  copies  of  all  documents  relating 
to  applications  for  and  approvals  of 
existing,  new  or  revised  coal  exploration 
approvals  or  surface  coal  mining  and 
reclamation  operations  permits  and  all 
documents  relating  to  inspection  and 
enforcement  actions.  The  specified 
information  is  currently  being  made 
available  to  all  local  OSM  offices  for 
both  initial  and  permanent  program 
minesites  as  necessary  to  evaluate  the 
administration  of  each  State  program. 

Removal  of  parts  718  and  720  does 
not  in  any  way  abrogate  any  unsatisfied 
obligation  to  comply  with  initial 
program  standards  for  operators  who 
operated  during  that  program. 

HI.  Procedural  Matters 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778,  Civil  Justice 
Reform  (56  FR  55195).  In  general,  the 
requirements  of  section  2ft))(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

To  the  extent  that  the  rule  would 
remove,  rather  than  impose  regulatory 
requirements,  the  rule  will  not  preempt 
State  law  or  regulation. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified. 

This  rule  modifies  the 
implementation  of  SMOIA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 


rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

To  the  extent  that  the  rule  would 
remove  specific  regulatory 
requirements,  the  rule  promotes 
simplification  and  burden  reduction. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items. 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  Genera),  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  August  5, 1993  the  Attorney 
General  and  the  Director  of  the  Office  of 
Management  and  Budget  have  not 
issued  any  guidance  on  this 
requirement. 

Executive  Order  1229 J 

The  Department  of  the  Interior  (DOI) 
has  examined  the  final  rule  according  to 
the  criteria  of  Executive  Order  12291 
(February  17, 1981),  and  has  determined 
that  it  is  not  a  major  rule  within  the 
standards  established  by  the  Executive 
Order.  Therefore,  no  regulatory  impact 
analysis  is  required. 

Begulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  negative 
economic  effects  are  anticipated  as  a 
result  of  the  rule  where  the  chief 
purpose  is  to  remove  unnecessary  and 
redundant  initial  program  requirements. 


Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA)  and  has  made  a  finding 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332(2)(C).  The  EA  is  on  file  in 
the  OSM  Administrative  Record,  room 
660,  800  North  Capitol  St.,  NW., 
Washington,  DC 

Author 

The  author  of  this  final  rule  is  )ames 
L.  Hedglin,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  telephone  (202)  208-2634. 

Listed  Subjects 

30  CFR  Part  718 

Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Surface  mining.  Underground  mining. 

30  CFR  Part  720 

Intergovernmental  relations.  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Surface 
mining,  Underground  mining. 

30  CFR  Part  735 

Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Dated:  June  14, 1993. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Mineral$ 
Management. 

Accordingly,  30  CFR  parts  718  and  720  are 
removed  and  part  735  is  amended  as  set  forth 
below. 

SUBCHAPTER  B— INITIAL  PROGRAM 
REGULATIONS    (REMOVED] 

PART  71  a— ADOPTION  OF  STATE 
STANDARDS 

1.  Part  718  is  removed. 

Authority:  Sees.  201  and  501,  Pub.  L  95- 
67,  91  Stat.  445  (30  U.S.C  1201  et  seq.) 

PART  720— STATE  ENFORCEMENT 

AcnvrriES  [removed] 

2.  Part  720  is  removed. 

Authority:  Sees.  201.  501  and  502,  Pub.  L 
95-87, 91  Stat.  445  (30  U.S.C  1201  el  seq.) 
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SUBCHAPTER  C— PERMANENT 
REGULATORY  PROGRAMS  FOR  NON- 
FEDERAL AND  NOIHNOIAN  LANDS 

PART  73S— GRANTS  FOR  PROGRAM 
DEVELOPMENT  AND 
ADMINISTRATION  AND  I 

ENFORCEMENT 

3.  Tbm  authority  citation  for  part  735 
continues  to  read  as  follows: 


AiAwiH  Sacs.  201,  SOI,  and  502.  Pub.  L 
95-87,  91  Stat  44S  (30  U.S.C  1201). 

4.  Section  735.21  paragraph  (aK6)  is 
revised  to  read  as  follows: 


f73S.21    Qranli 

(a)*  •  • 

(6)  If  an  agency  fails  to  submit  reports 
required  by  this  part  or  part  70S  of  this 


chapter  the  Director  shall  reduce  or 
terminate  the  grant. 

(FR  Doc  93-18676  Filed  6-«-93;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LITERACY 
(CFOA  NO.:  •4.2S7C] 

Application  for  Stata-Capaclty  Building 
Award*  to  Governors  for  State  Literacy 
Resource  Cantera  To  Promote  the 
Development  and  Implementation  of 
Interagency  Performance 
Measurement  and  Repotting  Systems 
That  Foster  Continuous  Improvement 
in  Adult  Literacy  and  Basic  Sitills 
Programa 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  Notice 
contains  all  the  information,  application 
forms,  regulations,  and  instructions 
needed  to  apply  for  a  cooperative 
agreement. 

agency:  The  National  Institute  for 
Literacy. 

action:  The  National  Institute  for 
Literacy  invites  appHcations  from 
Governors  for  a  new  award  for  Fiscal 
Year  1993  to  fund  State  Literacy 
Resource  Canters  to  provide  assistance 
to  state  leaders  in  creating  performance 
measurement,  reporting,  and 
improvement  systems  that  can  be 
applied  to  all  adult  literacy  and  basic 
skills  programs  in  a  state. 

Definitions 

For  purposes  of  this  application,  the 
following  definitions  apply: 
"Literacy" — "An  individual's  ability  to 
read,  wrrite.  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
profiaency  necessary  to  function  on  the 
job  and  in  society  to  achieve  one's  goals 
and  develop  one's  knowledge  an 
potential."  (As  stated  in  the  National 
Literacy  Act  of  1991) 

"Adult  Literacy  System"— "All  public 
and  private  programs  and  organizations 
providing  or  seeking  to  provide  adult 
literacy  or  basic  skills  instruction, 
including  local  educational  agencies, 
agencies  responsible  for  corrections 
education,  programs  supported  by  the 
Job  Training  Partnership  Act  (JTPA). 
welfare  agencies,  labor  organizations, 
businesses,  volunteer  groups,  and 
commimity-based  organizations."  (As 
stated  in  thie  National  Literacy  Act  of 
1991) 

"Performance  Measurement. 
Reporting,  and  Improvement  System" — 
A  clearly  defined  and  coordinated 
process  for  (1)  measuring  literacy 
outcome  for  adult  learners  who 
participate  in  literacy  and  basic  skills 
program.  (2)  reporting  this  infonnation 


on  a  regular  basis  to  service  providers, 
program  administrators,  elected 
officials,  service  consumers,  and  the 
public,  and  (3)  using  this  information  to 
improve  program  quality  and  state-level 
policies  that  guide  these  programs.  A 
performance  measurement,  reporting 
and  improvement  system  (PMRIS)  uses 
a  set  of  common,  agreed  upon,  measures 
to  gauge  learner  outcomes  across  all 
programs  in  the  adult  literacy  system.  A 
PMRIS  for  literacy  enables  states  to 
combine  elements  of  existing 
measurement  and  reporting  systems 
including  those  developed  under  the 
National  Literacy  Act.  JTPA  and  JOBS. 
to  produce  a  comprehensive  picture  of 
literacy  efforts  and  accomplishments  in 
a  state. 

Puipoae  of  Program 

The  National  Institute  for  Literacy 
proposes  to  establish  a  program  of 
capacity-building  cooperative 
agreements  (grants)  to  Governors  for 
administration  by  State  Literacy 
Resource  Centers  (SLRCs).  The  Purpose 
of  the  program  is: 

(1)  "To  help  state  and  local  leaders 
create  performance  measurement, 
reporting  and  improvement  systems  that 
will  enhance  states'  abilities  to  monitor 
the  results  of  their  adult  literacy  systems 
and  to  make  continuous  improvements 
in  their  literacy  programs  and  policies: 

(2)  To  provide  information  to  federal 
and  state  policy  makers  on  the 
feasibility  of  implementing 
comprehensive  statewide  performance 
measurement,  reporting,  and 
improvement  systems  in  the  area  of 
literacy,  including  the  identification  of 
barriers,  opportimities,  and  incentives 
for  instituting  such  systems; 

(3)  To  strengthen  the  ability  of  SLRCs 
to  promote  greater  coordination  of 
literacy  programs  across  state  and  local 
agencies  and  to  facilitate  the 
development  of  results-oriented  adult 
literacy  systems:  and 

(4)  "To  contribute  to  "the  creation  and 
maintenance  of  a  national  support 
system  for  hteracy"  (National  Literacy 
Act  of  1991). 

Building  State  Capacity  To  Measure 
Progress  and  Improve  Performance 

Goal  5  of  the  National  Education 
Goals  states  that  "by  the  year  2000, 
every  adult  will  have  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship."  To 
meet  this  goal,  states'  adult  literacy 
systems  must  begin  to  perform  at  peak 
capacity.  They  must  provide  high 
quality  literacy  and  basic  skills  services. 
"They  must  have  the  ability  to  make 
changes  in  service  delivery  that  lead  to 


improved  performance.  And,  most 
importantly,  they  must  produce 
recognizable  results:  Aaults  who  have 
the  skills  and  abilities  to  help  their 
children  succeed  in  school,  participate 
actively  in  civic  life,  and  successfully 
compete  in  the  job  market. 

A  cornerstone  of  a  high-quality, 
productive,  continuously  improving 
adult  literacy  system  is  a  well-conceived 
performance  measurement  and 
reporting  sytem — a  system  that  provides 
timely  and  useful  information  to  many 
crucial  audiences.  Governors, 
legislators,  and  other  top  policy  makers 
need  information  that  will  help  them 
track  the  state's  progress  toward  Goal  5. 
and  decide  how  oest  to  invest  state  and 
fisderal  resources  to  achieve  this  end. 
Administrators  of  state  programs  for 
specific  groups  of  adult  learners — such 
as  welfare  recipients.  JTPA  participants, 
or  adults  with  limited  English 
proficiency — need  to  know  what  are  the 
characteristics  of  literacy  programs  that 
consistency  enable  adult  learners  in 
these  populations  to  achieve  desired 
outcomes.  Local  service  providers  need 
to  know  if  their  current  services  are 
effective,  or  if  they  need  to  make 
program  adjustments  to  improve  service 
delivery. 

Adults  who  are  the  potential 
consumers  of  literacy  services  need  to 
know  which  programs  are  the  most 
likely  to  help  them  achieve  their  goals. 
Finally,  the  taxpayers  and  the  general 
public  need  to  Know  whether  the  money 
invested  in  literacy  programs  is 
producing  desired  results. 

Creating  an  information  and  reporting 
system  for  adult  literacy  that  meets  the 
needs  of  these  multiple  audiences  is  a 
formidable  challenge.  It  is  challenging 
in  part  because  of  the  diversity  of 
programs,  organizations,  and  services 
that  comprise  a  state's  adult  hteracy 
system.  Not  only  are  literacy  services 
delivered  by  a  multitude  of 
organizations — from  volunteer 
networks,  to  community-based 
organizations  and  private  nonprofits,  to 
public  schools  and  community 
colleges — but  they  are  funded  through  a 
wide  variety  of  state  and  federal 
programs.  These  commonly  include: 
Adult  Education  Act  and  state-funded 
literacy  and  basic  skills  programs; 
Administration  for  Families  with 
Dependent  Children/Job  Opportunities 
and  Basic  Skills  (AFDC/JOBS)  and  state 
funded  education  and  training  programs 
for  welfare  recipients;  Job  Training 
Partnership  Act  (JTPA)  and  state-funded 
education  and  training  programs  for 
disadvantaged  adults  and  for  dislocated 
or  other  unemployed  workers. 

The  diversity  of  the  programs  in  a 
state's  adult  literacy  system  is  both  a 
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strength  and  a  problem.  For  the  service 
consumer,  diversity  means  a  greater 
likelihood  of  finding  a  program  that  will 
meet  his  or  her  individual  needs.  For 
policy  makers,  such  as  the  Governor  and 
the  legislature,  this  same  diversity  may 
make  it  hard  to  recognize  that  the  state 
even  has  an  adult  literacy  system.  Often 
all  they  can  see  is  a  patchwork  of 
seemingly  overlapping  or  competing 
programs  that  all  claim  to  be  tackling 
the  issue  of  adult  literacy.  It  is  easy  to 
lose  sight  of  the  fact  that  every 
program — regardless  of  whether  literacy 
is  its  only  focus,  or  whether  literacy  and 
basic  skills  education  is  but  one  of  many 
services  provided — is  part  of  a  common 
system  with  a  common  mission:  To 
improve  the  literacy  skills  of  certain 
populations  of  adults  so  that  they  can 
participate  fully  in  civic  and  economic 
life. 

Since  all  literacy  and  basic  skills 
programs,  regardless  of  funding  source 
or  method  of  service  delivery,  have  the 
same  basic  aim,  it  makes  sense  to 
establish  a  common  system  for 
measuring  and  reporting  their 
effectiveness.  This  has  not  happened  so 
far.  Instead,  multiple  independent 
efforts  have  been  launched  to  develop 
performance  measures  for  discrete 
portions  of  the  overall  adult  literacy 
system.  Because  these  measurement  and 
reporting  systems  have  been  developed 
separately  by  different  groups,  they 
frequently  have  incompatible  data 
elements,  reporting  formats,  and 
standards  for  judging  performance. 

These  differences  make  it  difficult  for 
pohcy  makers,  administrators,  and 
others  to  measure  progress  across 
agencies  and  funding  streams  or, 
generally,  to  see  how  well  the  state  is 
meeting  critical  adult  needs. 

Overview  of  the  Program 

In  response  to  this  situation,  the 
National  Institute  for  Literacy  has 
designed  a  two  year  demonstration 
program  to  assist  as  many  as  five  states 
in  launching  or  advancing  an 
Interagency  partnership  effort  to  plan, 
test,  and  implement  an  Integrated 
statewide  system  for  adult  literacy 
performance  measurement,  reporting, 
and  program  Improvement.  Such  an 
effort  would  aim  to  develop  common 
agreement  across  programs  and  agencies 
on — 

•  Core  outcomes  for  key  populations 
of  participants  in  adult  literacy  and 
basic  skills  programs. 

•  Core  definitions  and  core  data 
elements  for  describing  participant 
characteristics  and  measuring  program 
outcomes. 

•  Basic  approaches  to  measurement 
for  each  outcome  identified,  and 


•  Critical  program  factors  that  assist 
participants  in  achieving  desired 
outcomes  and  therefore,  are  effective 
Indicators  of  program  quality. 

Agreement  In  these  areas,  across 
programs  and  agencies,  should  lead  to 
the  development  and  implementation  of 
an  integration  statewide  system  for 
measuring  performance  and  for 
reporting  results  that  fosters  continuous 
improvement  in  adult  literacy  and  basic 
skills  programs.  Such  a  system  also 
would  enable  Governors  and  others  to 
track  a  State's  progress  toward  Goal  5. 

Promoting  Continuous  Improvement  in 
Literacy  Policies  and  Progmms 

The  Drimary  purpose  of  such  a  system 
would  be  to  promote  continuous 
improvement  in  a  State's  literacy 
policies  and  programs.  It  would  provide 
timely  and  useful  information  on  policy 
and  program  outcomes  to  key  policy 
makers.  In  addition,  the  links 
established  in  this  system  between 
program  quality  and  program  results 
would  provide  the  basis  for  a 
comprehensive,  performance-based 
program  evaluation  and  improvement 
process  that  would  assist  local  Uteracy 
and  basic  skills  programs  in 
systematically  improving  the  quality  of 
services  they  offer.  In  this  way,  such  a 
system  would  lead  to  programs  that 
more  consistently  enable  adults  to 
achieve  desired  outcomes  and,  as  a 
result,  will  bring  us  closer  to  assuring 
that  all  adults  have  the  literacy  skills 
they  need  to  participate  fully  in 
economic  and  civic  life.  "* 

Promoting  Knowledge  Development 

This  program  also  has  a  strong 
demonstration  research  component.  The 
NJFL  is  as  much  Interested  in  the 
strategies  States  use  to  plan,  develop, 
and  test  the  system  as  in  the  system 
itself.  The  NIFL  recognizes  that  the 
process  of  putting  in  place  such  an 
Interagency  system  is  extremely 
complex  and  time-consuming  and  may 
take  up  to  five  years,  from  initial 
planning  and  research  to  full 
implementation.  By  supporting  several 
States  through  the  process  of  forming 
successful  Interagency  coordination 
mechanisms,  reaching  agreement  in  key 
areas,  and  developing  a  strategic  plan 
for  implementing  such  systems,  the 
NIFL  hopes  not  only  to  enhance  the 
delivery  of  adult  literacy  services  in 
those  states,  but  also  to  increase  our 
national  knowledge  base  in  this  area  so 
that  it  can  assist  other  states  in  this 
critical  process.  States  funded  through 
this  program  will  be  expected  to  work 
closely  with  the  NIFL  to — 

•  Explore  and  document  barriers, 
opportunities,  and  Incentives  for  the 


development  and  establishment  of  such 
a  system, 

•  Investigate  and  document  the 
impacts  of  such  an  effort  on  the  State's 
ability  to  provide  quality  literacy  and 
basic  skills  services  to  adults,  and 

•  Share  the  knowledge  gained 
through  the  process  of  implementation 
and  documentation  with  other  States  to 
assist  them  in  efforts  to  undergo  a 
similar  process. 

Building  State  Capacity 

This  program  is  also  designed  to 
enable  the  NIFL  to  accomplish  one  of  its 
major  priorities:  Building  literacy 
capacity  at  the  State  level.  The  NIFL 
assists  state  efforts  to  build  Integrated 
adult  learning  systems  that  can  meet  the 
needs  of  all  adults,  primarily  through  its 
links  with  State  Literacy  Resource 
Centers  (SLRCs).  These  centers  were 
established  by  the  National  Literacy  Act 
of  1991  "to  [1]  stimulate  the 
coordination  of  literacy  services,  (2) 
enhance  the  capacity  of  state  and  local 
organizations  to  provide  literacy 
services,  and  (3)  serve  as  a  reciprocal 
link  between  the  NIFL  and  service 
providers  for  the  purpose  of  sharing 
information,  data,  research,  expertise 
and  literacy  resources  with  the  intent  of 
improving  the  quality  of  Uteracy 
services  and  building  a  national  support 
system  for  literacy."  In  fulfilling  this 
mandate,  SLRCs  are  encouraged  to^ 

•  Develop  innovative  approaches  to  the 
coordination  of  literacy  services  within  and 
among  states  and  with  the  federal 
government; 

•  Assist  public  and  private  agencies  in 
coordinating  the  delivery  of  services; 

•  Provide  technical  and  policy  assistance 
to  state  and  local  governments  and  service 
providers  to  improve  literacy  policies  and 
programs  and  access  to  such  programs. 

The  NIFL  believes  this  broad  mandate 
makes  the  SLRCs  an  ideal  vehicle  for 
spearheading  Interagency  partnership 
efforts  to  establish  performance 
measurement,  reporting,  and 
improvement  systems  for  literacy  in  the 
States.  For  this  reason,  the  grants  to 
States  under  this  program  will  be 
administered  by  the  SLRCs. 

Description  of  Program 

This  announcement  envisions  a  two- 
year  grant  (cooperative  agreement)  to 
Governors  to  be  administered  by  the 
State  Literacy  Resource  Centers  in  up  to 
five  states  that  will  support  interagency 
partnership  efforts  to  plan,  develop,  and 
begin  Implementation  of  a  performance 
measurement,  reporting,  and 
improvement  system  (PMRIS)  for  all 
adult  literacy  and  basic  skills  programs. 
It  is  anticipated  that  states  will  Vink  this 
work  with  state  efforts  to  establish  a 
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broader  human  resource  investment  or 
workforce  development  system,  and 
will  make  every  effort  to  assure  that  the 
PMRIS  is  compatible  with  and 
complementaiy  to  accountebility 
systems  for  vocational  training  and 
employment  programs  that  are  part  of 
such  a  human  resource  investment 
system. 

The  SLRC  in  each  selected  state  vfiU 
fecilitate  the  collaborative  process  of 
developing  and  testing  a  PMRIS.  The 
SLRC  will  ensure  that  all  major 
programs  that  comprise  the  state's  adult 
literacy  system  participate  in  the 
process.  It  will  also  ensure  that  the 
process  includes  structured 
opportunities  for  all  potential  user 
groups — from  policy  makers  to 
consumers — to  participate  in  each  phase 
of  the  design,  testing,  and 
implementation  of  the  system.  Potential 
user  groups  include  public  and  private 
programs  and  organizations  providing 
or  seeking  to  provide  adult  literacy  or 
basic  skills  instruction,  including  local 
educational  agencies,  agencies 
responsible  for  corrections  education, 
programs  supported  by  the  Job  Training 
Partnership  Act,  welhire  agencies,  labor 
organizations,  businesses,  volunteer 
groups,  and  community  based  | 
organizations. 

The  center  will  also  coordinate 
necessary  research  to  support  system 
development — for  example, 
documenting  how  particular  indicators 
of  learner  progress  relate  to  "real  world" 
outcomes  that  are  expected  to  result 
from  a  literacy  program.  In  addition,  the 
center  mil  serve  as  a  liaison  to  the  NIFL 
for  conducting  technical  assistance  and 
for  other  project-related  purposes. 

As  part  of  this  project,  each  SLRC  will 
be  required  to  hire  a  full-time 
professional  to  coordinate  and  facilitate 
the  process  of  developing  the  PMRIS. 
While  the  complexity  of  the  process 
warrants  a  full-time  staff  person,  the 
need  to  balance  multiple,  sometimes 
competing  interests  requires  an 
individual  broadly  perceived  as  "an 
independent  broker"  by  all  the  parties 
concerned.  Each  interagency  group  will 
want  to  agree  upon  a  full  description  for 
this  position  that  specifies  particular 
roles  and  responsibilities  and  identifies 
key  qualifications.  Groups  may  want  to 
identify  this  staff  person  as  Project 
Director  as  well  as  FaciUtator  to  ensure 
that  the  project  is  represented  by  an 
individual  who  meets  the  concerns  of 
all  parties  for  independence. 

Program  Objectives  ' 

The  NIFL  has  established  the 
following  objectives  to  be  achieved 
through  this  program: 


1.  States  will  establish  regular,  on- 
going interagency  policy  and  planning 
mechanisms  for  adult  literal  and  basic 
skills  that  are  well-integrated  with 
broader  coordination  mechanisms  for 
employment  and  training,  such  as  State 
human  resource  investment  councils, 
job  training  coordinating  councils,  or 
vocational  or  adult  education  councils. 

•  Through  the  process  of 
participating  in  the  grant  program. 
States  will  have  the  opportimity  to 
strengthen  existing  and  create  new 
interagency  coordination  mechanisms 
as  well  as  to  more  thoroughly  integrate 
statewide  systems  for  performance 
measurement,  reporting,  and 
improvement. 

•  Key  agencies  and  groups  that  wil) 
be  incorporated  into  the  project  wrill 
include  the  Governor's  C^ce,  key 
legislative  representatives,  state 
agencies  administering  JTPA,  AFDC/ 
JOBS,  AEA,  Perkins,  Headstart  and  Even 
Start,  and  other  state  agencies  or  offices 
involved  in  funding,  managing,  or 
utilizing  adult  literacy  and  basic  skills 
services. 

2.  States  will  docvunent  the  process  of 
estabUshing  such  mechanisms, 
including  identifying  the  barriers, 
opportunities,  and  incentives  for 
effective  collaboration  and  coordination. 
This  information  will  be  used  to  benefit 
other  states  undertaking  the 
establishment  of  such  mechanisms. 

3.  States  will  design  a  performance 
measiuement,  reporting,  and 
improvement  system  that  is  based  on: 

•  A  common  understanding  of  how 
the  major  literacy  and  basic  skills 
training  programs  operate  in  the  State: 

•  Agreement  on  what  short-term  and 
long-term  outcomes  should  result  for 
specific  adult  learner  populations  (e.g., 
welfare  recipients,  dislocated  workers, 
etc.)  if  these  programs  are  successful; 

•  Agreement  on  which  indicators  of 
program  quality  are  associated  with 
improved  learner  outcomes; 

•  Agreement  on  potential  outcome 
and  quality  measures  that  could  be 
included  in  a  PMRIS,  as  well  as  on 
existing  and  potential  data  sources  for 
these  measures. 

The  PMRIS  will  have  the  following 
attributes: 

•  Clearly  articulates  the  desired 
outcomes  for  the  various  subgroups/ 
populations  of  adult  learners  in  the 
State. 

•  Identifies  key  performance 
indicators  that  can  be  used  to  monitor 
learner  progress  and  outcomes 
(regardless  of  which  program  serves 
them). 

•  Identifies  key  indicators  of  program 
quality  (program  factors  that  affect 
learner  outcomes,  such  as  skills  and 


knowledge  of  program  staff,  availability 
of  support  services,  etc.). 

•  Promotes  the  use  of  a  common  set 
of  performance  and  quality  indicators 
across  agencies  and  programs  for  basic 
skills  and  Uteracy  programs  that  serve 
adults. 

•  Establishes  a  comprehensive 
reporting  system,  combining  both 
performance  and  quality  indicators,  that 
enables  and  is  designed  to  promote 
continuous  improvement  in  (a)  the 
operations  of  State  and  local  programs 
for  adult  learners  and  (b)  the 
development  of  State  and  federal 
policies  that  guide  these  programs.  Such 
a  system  will  also  provide  case  workers 
and  other  intake  workers  with 
information  about  programs  that  will 
enable  them  to  make  more  effective 
referrals. 

4.  States  will  develop  (no  later  than 
June  1994)  a  long-term  strategic  plan  for 
the  implementation  of  the  adult  literacy 
and  basic  skills  performance 
measurement,  reporting,  and 
improvement  system.  The  strategic  plan 
will  describe  the  basic  design  of  the 
PMRIS  and  include  a  detailed  work  plan 
for  how  the  interagency  group  will  work 
together  to  develop  the  PMRIS. 
including  a  schedule  of  activities, 
assignments,  definitions  of  roles  and 
responsibilities,  and  benchmarks  for 
progress.  The  plan  vrill  also  address 
such  implementation  issues  as:  (1)  How 
the  interagency  group  plans  to 
implement  or  test  at  least  portions  of  the 
PMRIS  during  the  second  year  of  the 
grant  and  the  resources  needed  for  this 
activity.  (2)  how  it  intends  to  build 
statewide  consensus  for  the 
establishment  and  use  of  the  PMRIS. 
and  (3)  what  steps  it  will  take  to 
institutionalize  the  PMRIS  through 
legislation,  executive  order,  interagency 
agreements,  revision  of  provider 
contracting  procediires,  etc. 

5.  States  will  pilot  and  implement  key 
aspects  of  their  PMRISs,  in  accordance 
with  their  strategic  plans,  will 
document  the  impact  of  these  efforts  on 
state-level  planning  and  local  service 
deUvery  systems  and  Mrill  assist  NIFL  in 
disseminating  knowledge  gained 
through  this  process  to  other  States. 

It  is  anticipated  that  achieving  these 
goals  will  require  a  great  deal  of  work 
by  team  members  and  others  in  the 
State.  During  the  grant  period,  this  work 
might  include:  Conducting  focus  groups 
or  surveys  of  state  policy  makers, 
agency  staff,  service  providers,  private 
sector  employers,  and  adult  learners  to 
determine  their  information  needs; 
establishing  interagency  work  groups  to 
review  existing  measurement  and 
reporting  systems  or  to  examine  State 
and  Federal  r^ulations;  conducting 
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research  on  elements  of  program 
quality;  examining  performance 
measurement  systems  in  other  States, 
etc. 

Program  Technical  Assistance 

The  NIFL  will  assist  states  in 
achieving  these  goals  through  an 
intensive,  carehUly  targeted  technical 
assistance  eCfbit  that  includes: 

•  An  Academy  on  Performance 
Accountability  to  be  held  the  week  of 
December  5, 1993.  The  Academy  will  be 
an  intensive  work  session  that  gives 
State  teams  the  opportunity  to  work 
with  leading  national  experts  on 
performance  measurement  and 
reporting  in  designing  a  PMRIS  for 
literacy  and  basic  skills  programs.  The 
academy  will  provide  the  right  balance 
of  informational  seminars,  individual 
team  work  with  expert  &cuhy,  team     " 
presentation's,  and  peer  exchange  and 
critique. 

•  Resouioe  e>q)erts  who  will  be 
available,  upon  request,  throughout  the 
pant  period  to  provide  targeted 
technical  assistance  to  states  in  areas 
such  as:  strategic  planning,  team 
facilitation,  selecting  performance 
indicators,  building  consensus  and 
resolving  interagency  turf  issues, 
performance-based  contracting,  linking 
data  bases,  or  designing  outcome  reports 
for  various  audiences.  Some  resource 
experts  will  also  be  available  to  meet 
with  a  State's  PMRIS  group  to  provide 
intensive  feedback  on  their  strategic 
plan. 

•  A  natioaal  meeting  for  pftrtidpating 
States  in  November  1994  to  review 
progress,  share  results,  and  plan  further 
targeted  assistance  over  the  remaining 
grant  period. 

Program  Timetable 

The  NIFL  has  developed  the  following 
timetable  for  the  project: 

September  8, 1993:  States  submit 
applications  for  participation  in 
program,  including  statements  of 
commitment  by  State  leaders  to 
participate  as  members  of  the  project 
team. 

September  30, 1993:  Up  to  five  States 
are  notified  of  acceptance  into  the 
program.  NIFL  (kants  Officer 
negotiates  cooperative  agreement  with 
States. 

October-November  1993:  State 
interagency  groups  meet  and  hire 
independent  brokers.  SLRCs  work 
with  their  State  groups  to  assemble 
.  background  informaticm  in 
preparaticm  for  the  Academy. 

December  5-8, 1993:  Academy  on 
Performance  k^Msuramant  (site  to  be 
announced). 


Dec.  1993-June  1994:  States  design 
PMRISs,  develop  strategic  plans  for 
implementation,  document  potential 
barriers,  opportunities,  and  incentives 
for  interagency  collaboration,  and 
prepare  funding  requests  for  year  two. 
Teomical  assistance  provided  upon 
request  by  NIFL.  SLRCs,  and  national 
experts. 

June  30, 1994:  State  strategic  plans  and 
funding  requests  due  to  NIFL  on  or 
before  this  date. 

July-August  1994:  NIFL  reviews  plans 
and  requests,  conducts  site  visits,  and 
negotiates  second-year  objectives  Mrith 
States. 

September  30. 1994:  States  awarded 
second-year  funding. 

November  1994:  Follow-up  meeting  of 
State  team  representatives  to  review 
strat^c  plans  and  progress  with 
other  States  (site  and  dates  to  be 
determined). 

Oct.  1994-Sept.  1995:  Each  State 
develops  and  tests  components  of 
PMRIS;  achieves  consensus  on  the 
design  and  use  oithe  PMRIS  to  track 
learner  outcomes  and  improve 
programs;  integrates  the  work  of  the 
interagency  group  with  other  efforts  to 
develop  performance  measurement 
systems  for  employment  and  training 
programs;  documents  barriers, 
opportimities,  and  incentives  for 
effective  interagency  collaboration; 
and  ensures  that  there  is  continued 
funding  for  implementing  and 
refining  the  system.  Technical 
assistance  provided  upon  request  by 
NIFL,  SLRCs  and  national  experts. 

December  31, 1995:  States  submit  final 
reports  on  their  activities  and 
accomplishments. 

January  1996:  Possible  national 
conference  on  performance 
accountability  for  literacy  and  basic 
skills  programs  faaturing  grantee 
States. 

Pn^xisal  Processing  and  Review 

Application  Narrative 

The  application  narrative  should 
address  the  following  issues  and 
questions: 

(1)  AduH  Literacy  System— briefly 
describe  the  State's  current  adult 
literacy  system,  including— 

•  An  overview  of  the  major  public 
and  private  programs  and  organizations 
that  comprise  the  system: 

•  Mechanisms  for  coordinating  these 
programs  at  the  State  and/or  local 
levels; 

•  The  extent  to  whidi  interagency 
poUcy  and  planning  mechanisms  for 
adult  Utancy  and  basic  skills  are 
integrated  %vith  broader  coordination 
medhanisms  for  employment  and 


training,  such  as  State  human  resource 
investment  councils,  job  training 
coordinating  councils,  or  vocational  or 
adult  education  councils; 

•  A  description  of  major  literacy- 
related  initiatives  in  the  State,  including 
initiatives  in  the  areas  of  family  or 
workforce  literacy; 

•  Evidence  that  the  goal  of  improving 
adult  literacy  and  basic  skills  is  a  high 
priority  for  the  State  and  is  linked  with 
other  state  policy  goals. 

(2)  Performance  Measurement  and 
fleportj'ng— Provide  an  overview  of  the 
current  system  or  systems  that  are  used 
to  measure  and  improve  the  quality  and 
performance  of  adult  literacy  and  basic 
skills  programs  in  the  State.  Be  sure  to 
include  discussion  of  what  the  State 
education  agency  has  done  to 
implement  those  provisions  of  the 
National  Literacy  Act  that  call  for  "the 
development  and  implementation  in 
consultation  with  a  widely 
representative  group  of  appropriate 
experts,  educators  and  administrators. 
of  indicators  of  program  ouality  •  •  •" 
(National  Literacy  Act.  tide  m.  section 
301(c)(2).  Address  the  folloiving 
questions  for  each  system: 

•  What  types  of  data  are  collected, 
how  these  data  elements  are  defined, 
and  how  this  information  is  reported? 

•  Who  are  the  primary  audiences  for 
this  information,  and  what  do  they  do 
with  it? 

•  What  efforts  have  been  made  to 
integrate,  standardize,  link,  or  otherwise 
CDonlinate  data  collection  and  reporting 
across  programs? 

•  To  what  extent  does  the  sjrstem 
mesh  with  accountabiUty  systems  for 
vocational  training  and  employment 
programs  that  are  part  of  broader  himnan 
resource  investment  or  workforce 
development  systems? 

•  Wnat  are  the  major  strengths  and 
weaknesses  of  the  current  measurement 
and  reporting  system  for  adult  literacy? 

(3)  Plan  of  Operation  for  the  Project— 
Describe  the  project  to  be  conducted. 
Include  the  following  information: 

•  A  statement  of  tne  State's  purpose 
for  participating  in  this  NIFL  State 
capacity  building  program  and  the 
primary  needs  to  be  addressed  by  the 
project. 

•  The  project's  goals  and  objectiveit 
and  how  each  relates  to  the  NIFL's 
objectives  for  this  program,  including 
the  objective  to  establish  ongoing 
interagency  policy  and  planning 
mechanisms  for  aidult  literacy.  If  the 
project  meets  its  objectives,  what  will  be 
accomplished  at  the  end  of  one  year, 
two  years,  and  five  years?  (Note:  These 
grants  are  intended  to  help  States 
complete  the  critical  planning  and 
design  phase  of  a  multi-year  initiative; 
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therefore,  project  goals  and  objectives 
should  have  at  least  a  five-year  time 
frame,  extending  beyond  the  two  years 
of  funding  provided  by  NIFL.) 

•  A  description  of  project  activities  to 
be  conducted  during  year  one,  year  two, 
and  years  three  to  five. 

•  Identification  of  the  primary  State- 
level  agencies  and  organizations  that 
will  be  involved  in  and  responsible  for 
the  design,  development,  and 
implementation  of  the  project.  Describe 
the  mechanism  for  coordinating  their 
activities  and  the  role  that  each  will 
play  in  the  project. 

•  The  plan  for  involving  other  key 
stakeholder  groups  in  the  design, 
development,  and  implementation  of 
the  project.  Indicate  which  groups  or 
individuals  will  be  asked  to  provide 
advice,  counsel,  feedback,  or  assistance. 

•  The  plan  for  using  the  special  - 
resources  and  technical  asSiStance 
available  through  the  NIFL  program 
(including  the  Independent  Broker)  to 
achieve  the  project's  first  and  second- 
year  objectives. 

•  The  plan  to  ensure  continued 
funding  and  support  for  the  project 
beyond  the  two-year  grant  period, 
including  steps  that  will  be  taken  to 
guarantee  that  key  agencies  and 
organizations  remain  committed  to  and 
involved  in  the  project. 

(4)  IfeyPersonne/— Identify  the  key 
individuals  who  will  be  responsible  for 
planning,  developing,  and 
implementing  the  project  according  to 
the  following  categories: 

•  Project  Staff.  Describe  how  the 
project  will  be  staffed,  including  the 
names  (if  already  known),  titles,  roles 
and  responsibilities,  qualifications,  and 
organizational  afHliations  of  all  staff 
members.  Indicate  which  staff  members 
will  be  funded  by  the  grant  and  the 
percentage  of  in-kind  staff  time  to  be 
contributed  by  others. 

•  Independent  Broker.  Describe  the 
procedures  and  timetable  for  identifying 
and  selecting  a  person  to  fill  this  crucial 
full-time  position.  Provide  a  "job 
description"  detailingthe  roles, 
responsibilities,  and  authority  of  the 
position,  and  where  it  will  be  located. 

•  Policy  Team.  Identify  by  name  the 
key  policy  makers  on  the  interagency 
group  who  will  have  primary 
responsibility  for  planning  and 
overseeing  the  implementation  of  the 
project  and  who  have  agreed  to 
participate.  Include  their  titles,  the 
agencies  or  offices  they  represent,  their 
responsibilities  and  authority  within 
those  organizations,  and  their  roles  and 
responsibilities  in  regard  to  the  project. 
The  group  should  include  the  following 
positicHis: 


•  Senior  staff  from  the  Governor's 
Office; 

•  State  human  service  agency  staff 
(Assistant  Commissioner  or  above)  for 
the  AFDC/JOBS  program: 

•  State  adult  basic  education  agency 
staff  (Director  or  above); 

•  State  jTPA  agency  staff  (Asst. 
Commissioner  or  above); 

•  The  Director  of  the  State  Literacy 
Resource  Center; 

•  Independent  Broker/Facilitator; 

•  Representatives  of  other  State 
offices  involved  in  the  funding, 
management,  or  utilization  of  adult 
literacy  and  basic  skills  services; 

•  Key  legislative  leadership/senior 
staff  from  relevant  committees  or 
appropriations  subcommittees  (strongly 
recommended): 

•  Staff  having  expertise  with  State 
data  bases  (recommended); 

•  Consultants.  Identify  the  names  and 
qualifications  of  any  consultants  to  be 
hired  by  the  project.  Describe  their  roles 
and  responsibilities. 

(5)  Documentation ^nd  Evaluation — 
Describe  the  plan  to  evaluate  the 
project.  Indicate  how  the  project  plans 
to  document  the  effects  of  the  project 
and  evaluate  progress  in  the  following 
areas: 

•  Achievement  of  the  goals  and 
objectives  specified  in  the  grant 
proposal; 

•  Achievement  of  the  five  NIFL  ' 
program  objectives  specified  in  this 
request  forproposals; 

•  The  effects  of  the  project  on  State 
and  local  literacy  planning  and  service 
delivery. 

Applicable  Regulations 

The  National  Institute  for  Literacy  is 
subject  to  the  rulemaking  requirements 
of  the  Administrative  Procedures  Act 
(APA).  Under  the  APA,  as  now  codified 
in  title  5  of  the  United  States  Code, 
section  553,  matters  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  are  not  subject  to  the 
rulemaking  requirement  of  that  section. 
The  NIFL  is  now  in  the  initial  stages  of 
establishing  a  new  program  recently 
authorized  by  Congress  and  must 
obligate  funds  under  this  authority  by 
September  30. 1993.  The  NIFL 
considered  waiving  this  exemption  to 
rulemaking  requirements  but 
determined  that  there  was  too  little  time 
to  propose  rules  and  offer  applicants  a 
reasonable  amount  of  time  to  prepare 
applications  for  the  award  announced  in 
this  notice.  Therefore,  the  National 
Institute  for  Literacy  has  adopted  the 
following  rules  for  the  conduct  of  this 
competition  and  the  resulting  award. 

The  following  regulations  of  the 
Department  of  Education  apply: 


34  CFR  Part  74,  Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations.  The  following 
provisions  of  34  CFR  part  75: 
§§75.50.  75.51.  75.102-75.104, 
75.109,  75.117.  75.190-75.192. 
75.200.  75.201.  75.215. 
34  CFR  Part  77.  Definitions. 
34  CFR  Part  80.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 
34  CFR  Part  82.  New  restrictions  on 

Lobbying. 
34  CFR  Part  85.  Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants). 
The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
While  the  criteria  are  patterned  on  those 
used  generally  by  the  Department  of 
Education,  they  have  been  adapted  by 
the  National  Institute  for  Literacy  to 
meet  the  needs  of  this  pro-am. 

While  the  NIFL  is  associated  with  the 
Departments  of  Education,  Labor,  and 
Health  and  Human  Services,  the 
policies  and  procedures  regarding 
rulemaking  and  administration  oif  grants 
are  not  adopted  by  the  National  Institute 
for  Literacy  except  as  expressly  stated  in 
this  Notice. 

Proposal  Processing  and  Review 

Selection  Criteria 

(a)(1)  In  evaluating  applications  for  a 
cooperative  agreement  under  this 
competition,  the  Director  uses  the 
following  selection  criteria. 

(2)  The  maximum  score  for  all  the 
criteria  in  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion: 

(b)  The  Criteria: 

(1)  State  Capability  and  Commitment 
(30  points).  The  Director  reviews  each 
application  to  determine  the  capabihty 
and  commitment  of  the  State  to  form  an 
interagency  partnership  to  undertake 
the  development  and  implementation  of 
a  comprehensive  performance 
measurement,  reporting,  and 
improvement  system  in  adult  literacy 
and  basic  skills,  including: 

(i)  The  extent  to  which  this  effort 
builds  upon  other  successful  or 
unsuccessful  efforts  at  interagency 
coordination  in  related  areas; 

(ii)  The  extent  to  which  this  effort  will 
link  with  other  existing  interagency 
coordination  efforts  at  the  State, 
regional,  and  local  level,  including  any 
State-level  councils  such  as  a  human 
resource  investment  council,  job 
training  coordinating  council,  etc : 
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(iii)  The  extent  to  which  this  effort 
shows  a  knowledge  of  and  builds  upon 
existing  performance  management 
systems  in  the  State's  adult  education, 
JTPA.  AFDC/JOBS.  vocational-technical 
education,  Headstart,  and  other  related 
programs,  including  National  Literacy 
Act  mandated  development  of 
indicators  of  program  quality. 

(iv)  The  extent  to  which  State 
program  administrators  have  involved 
local  providers  in  prior  planning  and 
development  efforts,  including  the  State 
Education  Agency  process  for 
developing  indicators  of  program 
quality. 

(v)  The  explicit  and  documented 
commitment  of  all  members  of  an 
interagency  partnership,  including  the 
Governor  and  the  head  of  each  State 
agency  involved  in  the  funding, 
management,  or  utilization  of  adult 
literacy  and  basic  skills  services  to  plan, 
develop,  and  begin  implementation  of 
an  integrated  performance 
measurement,  reporting,  and 
improvement  system  to  improve  the 
quality  of  the  State's  adult  literacy  and 
basic  skills  programs  and  the  outcomes 
for  adult  learners. 

(vi)  The  explicit  and  documented 
commitment  of  all  agencies  referenced 
above — (b)(l)(iv) — to  participate  in  a 
collaborative  decision-making  process 
to  design  and  implement  an  integrated 
PMRIS. 

(vii)  The  explicit  and  documented 
commitment  of  all  key  participants 
referenced  below — (b)(3)(ii) — to  attend 
the  Academy  on  Performance 
Accountability. 

(2)  Plan  of  Operation  (30  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including: 

(i)  The  clarity  and  persuasiveness  of 
the  applicant's  rationale  for 
participating  in  the  program,  including: 

(a)  a  statement  of  needs  and  goals,  and 

(b)  an  understanding  of  the  data  needs 
of  key  stakeholders  and  decision-makers 
in  the  State; 

(ii)  The  extent  to  which  the 
applicant's  plan  of  operation,  including 
goals  and  objectives,  reflects  an 
understanding  of  the  purposes  of  the 
pro^m  and  the  nature  of  a  PMRIS; 

(iii)  The  quality  of  the  applicant's 
plan  for  utilizing  the  resources 
(including  the  Indei>endent  Broker)  and 
technical  assistance  provided  through 
the  cooperative  agreement  to  achieve 
the  five  program  objectives  identified  by 
the  NIFL  above; 

(iv)  The  quality  of  the  plan  to  make 
use  of  the  SLRC  as  a  home  for  the 
project  and  as  a  vehicle  for 
administering  the  grant,  and  for 
facilitating,  staffing,  and  providing 


technical  assistance  to  the  interagency 
group  as  it  designs  and  implements  the 
PMRIS; 

(v)  The  quality  of  the  plan  to  involve 
other  key  State,  regional,  and  local 
stakeholders  in  each  stage  of  the  process 
of  designing,  testing,  and  implementing 
the  PMRIS. 

(3)  Qualifications  of  Key  Personnel 
(20  points).  The  Director  reviews  each 
application  to  determine  the 
qualifications,  responsibilities,  and 
authority  of  key  personnel,  including: 

(i)  Procedures  for  identifying  a  person 
to  serve  as  "Independent  Broker"  that 
will  assure  that  the  individual  (a)  meets 
all  parties'  concern  for  independence, 
(b)  has  sufficient  authority  to  be  able  to 
coordinate  a  high-level  interagency 
policy  process,  and  (c)  has  appropriate 
knowledge,  skills,  and  expertise  to 
properly  fill  the  role.  Applicant  should 
provide  a  "job  description'  for  the 
Independent  Broker  that  clarifies 
expected  roles  and  responsibilities, 
including  the  extent  to  which  the 
Independent  Broker  will  fill  the  role  of 
Project  Director. 

(ii)  The  extent  to  which  policy  makers 
who  have  agreed  to  participate  in  the 
process  and  to  attend  the  Academy  on 
Performance  Accountability  have  direct 
responsibilities  in  the  Stat-a  for  literacy 
policy  and  programs,  and  are  able  to 
make  decisions  on  policy  and  allocation 
of  resources  on  behalf  of  their  agencies 
or  offices.  The  applicant  should  be  sure 
to  include  the  following  positions: 

•  Senior  staff  from  the  Governor's 
Office; 

•  State  human  service  agency  staff 
(Assistant  Commissioner  or  above)  for 
the  AFDC/JOBS  program; 

•  State  adult  basic  education  agency 
staff  (Director  or  above); 

•  State  JTPA  agency  staff  (Assistant 
Commissioner  or  above); 

•  The  Director  of  the  State  Literacy 
Resource  Center; 

•  Independent  Broker  Facilitator  (to 
be  hired  or  appointed  prior  to  the 
academy  meeting); 

•  Representatives  of  other  State 
offices  involved  in  the  funding, 
management,  or  utilization  of  adult 
literacy  and  basic  skills  services; 

•  Key  legislative  leadership/senior 
staff  from  relevant  committees  or 
appropriations  subcommittees  (strongly 
recommended); 

•  Staff  having  exp>ertise  with  State 
data  bases  (recommended). 

(iii)  The  appropriateness  of  the  roles 
and  responsibilities  assigned  to  each 
State  policy  maker  participating  in  the 
project,  individually  and  on  behalf  of 
their  agency  or  office,  including 
representatives  of  the  Governor's  office, 
key  agencies,  and  the  State  legislature. 


(iv)  Qualifications  of  SLRC  Maff  to 
fulfill  the  roles  and  responsibilities 
assigned  under  this  project  and  hew  this 
use  of  the  SLRC  staff  fits  with  their 
ongoing  roles  and  responsibilities. 

(v)  The  applicant's  policy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
religion,  gender,  disabiiitv  or  age. 

(4)  Documentation  ana  Evaluation 
Plan  (10  points).  The  Director  reviews 
each  application  to  determine  the 
quality  of  the  project's  plan  for 
formative  and  summative  evaluation, 
including: 

(i)  The  quality  of  the  plan  to 
document  tlie  five  NIFL  objectives  for 
the  program,  including  an  examination 
of  barriers,  opportunities,  and 
incentives  for  programs  to  adopt  a 
common  PMRIS  for  literacy  and  basic 
skills  programs; 

(ii)  The  quality  of  the  plan  to 
document  the  project's  progress  toward 
achieving  the  goals  and  objectives 
specified  in  its  grant  proposal; 

(iii)  The  quality  of  the  plan  to 
document  and  evaluate  the  effects  of  the 
project  on  state  and  leral  literacy 
planning  and  service  delivery; 

(iv)  The  extent  to  which  the  applicant 
integrates  a  continuous  improvement 
approach  into  evaluating  the  process  of 
design  and  implementation  of  the 
PMRIS; 

(v)  The  extent  to  which  the  applicant 
plans  to  involve  relevant  stakeholders  in 
the  evaluation  process; 

(vi)  The  willingness  of  the  applicant 
to  participate  in  a  program-wide  (cross- 
state)  evaluation  process  coordinated  by 
the  NIFL. 

(vii)  The  willingness  of  the  applicant 
to  participate  in  NIFL  efforts  to 
disseminate  findings  of  the  project. 

(5)  Budget  and  cost  effectiveness  (10 
points).  The  Director  reviews  each 
application  to  determine  the  extent  to 
which: 

(i)  The  applicant's  budget  for  the  two- 
year  period  is  reasonable  in  relation  to 
the  obj^tives  of  the  project; 

(ii)  The  applicant's  budget  includes 
cash  or  in-kind  contributions  that  reflect 
the  commitment  of  each  of  the  key  state 
agencies  and  offices  to  the  project; 

(iii)  The  applicant's  budget  reflects 
the  decision  to  house  the  project  in  the 
SLRC  and  to  utilize  SLRC  staff  for 
support  and  technical  assistance; 

(iv)  The  applicant's  budget  reflects 
personnel  costs  for  a  full-time 
independent  Broker; 

(v)  The  applicant's  budget 
demonstrates  a  commitment  to  send  key 
personnel  to  the  Academy  on 
Performance  Accountability  (a  team  of 
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6-10  participants)  and  to  the  Mlow-up 
national  meetings  (2-3  participants), 
using  either  grant  huids  or  contributions 
from  other  sources: 

(vi)  The  applicant's  budget  narrative 
includes  a  plan  for  how  the  state  will 
support  costs  related  to  continued 
implementation  of  the  PMRIS  aftw  the 
two-year  grant. 

SeleclKHi  of  Applications 

The  Director  uses  34  CFR  75.217  in 
selecting  an  application  for  award.  The 
Director  is  particularly  interested  in 
bringing  together  States  that  have  a 
strong  commitment  to  interagency 
coontination  in  the  area  of  adult  literacy 
and  that  represent  a  variety  of  regions 
and  programmatic  characteristics.  The 
Director  will  consider  States  at  different 
levels  of  development  in  the  area  of 
outcome  measures  and  reporting  for 
adult  literacy,  as  long  as  they  have  an 
ability  to  beneflt  frt>m  the  project  and 
can  demonstrate  a  strong  commitment 
to  interagency  coordination. 

Other  Apirfkations  Requirements 

The  application  shall  include  the 
following: 

At>/ecf  Summary:  The  proposal  must 
contain  a  200-word  summary  of  the 
proposed  project  suitable  for 
publication.  It  should  not  be  an  abstract 
of  the  proposal,  but  rather  a  self- 
contained  description  of  the  activities 
that  would  explain  the  proposal.  The 
siunmary  should  be  free  of  jargon  and 
technical  terminology,  and  should  be 
imderstandable  to  a  non-specialist 
reader. 

Project  Description:  This  description 
should  not  exceed  fifteen  (15)  single- 
spaced  pages,  or  thirty  (30)  double- 
spaced  pages.  The  description  may  be 
amplified  by  material  in  attachments 
and  appendices,  but  the  body  should 
stand  alone  to  give  a  complete  picture 
of  the  project.  Proposals  which  exceed 
15  single-spaced  pages  or  30  double- 
spaced  pages  will  not  be  reviewed. 

Summary  Proposal  Budget:  The 
proposal  must  contain  a  budget  for  each 
year  of  support  requested  and  a 
cumulative  budget  for  the  full  term  of 
the  cooperative  agreement  The  budget 
format  may  be  reproduced  as  needed. 
Facsimiles  may  be  used,  but  do  not 
make  substitutions  in  prescribed  budget 
categories.  Additional  pages  for  budget 
explanation  and  amplification  should  be 
attached  and  must  be  consistent  with 
the  data  and  categories  on  the  form.  All 
budget  requests  must  be  documented 
and  justified.  Complete  and  detailed 
summary  budgets  are  expected  for  the 
mtire  2  year  project  period. 

The  budget  propoMl  should  be  Bound 
in  a  Separata  Document.  In  addition  to 


submitting  a  budget  for  the  project  as  a 
whole,  applicants  should  prepare 
separate  budgets  for  individual 
activities.  Personnel  items  should 
include  the  names  (or  position  tities)  of 
key  staff,  number  of  hours,  and 
appUcable  hourly  rates.  Discussion  of 
equipment,  suppUes,  and  travel  should 
include  both  the  cost  and  the  purpose 
and  justification.  Budgets  should 
include  all  project  costs  and  should 
identify  contributed  costs,  and  support 
bom  o/ther  sources,  if  any.  Sources  of 
support  should  be  clearly  identified  in 
all  instances.  The  financial  aspects  of 
any  cost  sharing  and  joint  or  cooperative 
funding  by  members  of  a  partnership 
formed  for  purposes  of  the  proposal 
should  be  sbown  in  a  detailed  budget 
for  each  party.  These  budgets  should 
reflect  the  arrangMnents  among  the 
parties,  and  should  show  exactly  what 
cost-sharing  is  proposed  for  each  budget 
item. 

(NvlK  Cost  sharing  ia  not  a  requirement  of 
this  aBnounceroent). 

Current  and  Pending  Support:  All 
cunwit  project  support  fatMn  whatever 
source  (such  as  Federal,  State,  or  local 
government  agencies,  private 
foundations,  commercial  organizations) 
miut  be  listed.  The  Ust  must  include  the 
proposed  project  and  all  other  projects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  senior  personnel, 
even  if  they  receive  no  salary  support 
fit>m  the  project  The  number  of  person- 
months  or  percentage  of  effort  to  be 
devoted  to  the  projects  must  be  stated, 
regardless  of  source  of  support.  Similar 
information  must  be  provided  for  all 
proposals  that  are  being  considered  by 
or  will  be  submitted  soon  to  other 
sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  Usted.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  Institute. 

Any  fee  proposed  to  be  paid  to  a 
collaborating  or  "partner"  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  OfficOT.)  Any 
copyright,  patent  or  royalty  agreements 
(propoaed  or  in  effect)  must  be 
desoibed  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear.  If  any  part  of  the  project  is 
to  be  subcontracted,  a  budget  and  work 
plan  prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 


of  the  overall  proposal  and  addressed  in 
the  narrative. 

Eligfl»l«A|»plicaiila 

The  following  are  eligible  for  a  new 
award  under  thiB  program:  Govwnors  of 
each  State,  U.S.  Possessions  and  Trust 
Territories,  and  the  Mayor  of  the  District 
of  Coliunbia.  (Application  may  be  made 
by  a  group  of  Governors  acting  in  behalf 
of  a  Regional  State  Literacy  Resource 
Center). 

Deadline  for  Transmittal  of 
Applications:  September  8, 1993. 

Available  Funds:  In  Fiscal  Year  1993, 
$1,000,000  is  available  for  State 
accountability  systems  cooperative 
agreement  awards. 

Estimated  Number  of  Awards:  5-7. 

Average  Award  Size:  $200,000  per 
year  for  a  two  year  project.  To  provide 
maximum  flexibiUty  in  award,  an 
applicant  may  not  receive  more  than 
$250,000  for  year-l. 

Mole:  The  NaHooal  Institute  for  Literacy  is 
not  bound  liy  any  estimates  In  this  Notice. 

Project  Period:  Up  to  24  months. 
Instructions  for  Transmittal  of 
Applications: 

(a)  To  apply  for  a  cooperative 
agreement — 

(1)  Mail  the  orighial  and  ten  (10) 
copies  of  the  application  on  or  before 
the  deadline  date  of  September  8, 1993, 
to:  National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  suite  200, 
Washington,  DC  20006,  Attention: 
(CFDA  i84.257Q. 

(2)  Hand  deliver  the  application  by 
4:30  p.m.  (Washington,  DC  time)  on  the 
deadline  date  to  the  address  above. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  l^bfy  dated  U.S.  Postal  Service 
postmariL 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  bom  a  oommendal  carrier. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmariL 

(2)  A  mail  receipt  that  is  not  dated  by 
Uie  U.S.  Postal  Service. 

NoteK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmaric.  Befafe 
relying  on  tliis  method,  an  applicant  should 
check  with  its  local  post  ofBca 

(2)  The  National  Institute  for  Literacy  will 
mail  a  Grant  Applicant  Receipt  . 
Admowledgment  to  each  applicant  If  an 
applicant  tails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  National  institute  for  Literacy 
at  (202)  632-1500. 
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(3)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the  application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  of  the  competition  under 
which  the  application  is  being  submitted. 

Application  Forms 

The  appendix  to  this  announcement 
is  divided  into  three  parts  plus  a 
statement  regarding  estimated  public 
reporting  burden  and  various  assurances 
and  certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni.  Application  Narrative. 

Additional  Materials: 

Estimated  Public  Reporting  Burden. 

Assurances — ^Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying; 
Debasement,  Suspension,  and  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  90-0013). 

Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voltmtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions. 

Not*:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  National  Institute  for  Literacy. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  an  original 
signature.  No  award  can  be  made  unless 
a  completed  application  has  been 
received. 

Grant  Administration 

The  administration  of  the  State 
Capadty-Building  cooperative 
agreements  will  be  governed  by  the 
conditions  of  the  award  letter.  The 
Education  Department  General 
Administrative  Regulations,  (EDGAR) 
34  CFR  parts  74.  75.  76,  77,  79.  80.  81. 
82.  85  and  86  (July  1. 1992).  set  forth 
administrative  and  other  requirements. 
This  document  is  for  sale  through  the 
Superintendent  of  Documents, 
Goyerament  Printing  Office, 
Washington.  DC  20402.  The  telephone 


number  is  (202)  783-3288  for 
subscription  information.  It  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  policies  and  procedures  in  the 
EDGAR  which  are  applicable  to  this 
award.  If  a  proposal  is  recommended  for 
an  award,  the  Grants  official  will 
request  certain  organizational, 
management,  and  financial  information. 

The  following  information  on  grant 
administration  deals  with  questions  that 
project  directors  often  raise. 

General  Requirements 

Grants  and  Cooperative  Agreements 
for  Federal  financial  assistance  are 
subject  to  certain  general  requirements, 
such  as  compliance  with  the  Qvil 
Rights  Act  of  1964,  tide  IX  of  the 
Education  Amendments  of  1972,  the 
Americans  with  Disabilities  Act  of  1990 
and  other  laws  and  regulations 
prohibiting  discrimination;  drugfree 
workplace  requirements;  restrictions  on 
lobbying;  patent  and  copyright 
requirements;  cost  sharing;  and  the  use 
of  U.S.  flag  carriers  for  international 
travel.  These  are  summarized  in  the 
Grant  General  Conditions.  The 
appropriate  terms  and  conditions  will 
accompany  notification  of  award. 

Prior  Approval  Requirements 

Prior  written  approval  from  NIFL  is 
required  for  transferring  a  significant 
part  of  project  activities;  making  a  major 
change  in  objectives  or  scope;  making  a 
change  in  the  project  director  or  level  of 
effort:  making  rearrangements  or 
alterations  costing  $10,000  or  more;  and 
transferring  funds  from  participant 
support.  These  changes  require  prior 
NIFL  approval. 

Transfer  of  Project  Director 

When  a  Project  Director  plans  to  leave 
an  institution  during  the  coiuse  of  an 
award,  the  institution  has  the 
prerogative  to  nominate  a  replacement 
or  request  that  the  award  be  terminated 
and  closed  out.  Replacement  of  the 
project  director  is  subject  to  NIFL 
approval.  In  those  cases  where  a 
piarticular  project  director's 
participation  is  integral  to  a  given 
project  and  the  original  and  new 
institutions  agree,  the  NIFL  will 
facilitate  a  transfer  of  the  award  and  the 
assignment  of  remaining  unobligated 
funds  to  the  project  director's  new 
institution. 

Suspension  or  Termination  of  Award 

NIFL  grants  and  cooperative 
agreements  may  be  suspended  or 
terminated  in  accordance  with  the 
procedures  contained  in  the  Grant 
General  Conditions.  Termination  may 


be  by  mutual  agreement.  Termination  by 
mutual  agreement  shall  not  affect  any 
commitment  of  funds  that,  in  the 
judgment  of  the  Institute  and  the 
grantee,  had  become  firm  before  the 
effective  date  of  the  termination. 

Reporting 

The  applicant  will  be  required  to 
submit  an  aimual  report  of  activities. 
This  annual  report  will  be  presented  to 
the  NIFL  staff  and  Interagency  Group. 
Specifications  for  the  annual  report  for 
year  1  and  year  2  are  provided  on  pp. 
9  and  11  above.  More  detailed 
specifications  will  be  provided  within  3 
months  after  the  award. 

The  grantee  must  submit  the 
following  reports: 

•  Quarterly  Performance:  A  brief  2-3 
page  report  of  progress;  due:  Within  20 
days  of  the  end  of  each  quarter. 

•  Continuation  Application  (Annual 
Report  Year  1):  Contents  to  be 
determined  by  the  NIFL;  due:  By  the 
end  of  the  3rd  quarter  of  year-1. 

•  Final  Report:  Due  90  days  after  the 
expiration  of  or  termination  of  support. 

Electronic  Submission  of  Proposals  and 
Reports 

The  NIFL  is  exploring  the  faasibility 
of  receiving  reports  and  proposals  using 
technology  that  will  be  part  of  the 
National  Literacy  Database.  Further 
information  about  this  activity  will  be 
provided  by  the  Institute  during  year 
one  of  the  award. 

Continuation  Proposal 

Following  year  1  of  the  award,  and  to 
receive  funding  for  year  2,  the  recipient 
is  required  to  submit  a  strategic  plan  for 
year  2,  which  will  serve  as  a 
continuation  proposal  (see  above  pp.  9, 
11). 

Acknowledgment  of  Support  and 
Disclaimer 

An  acknowledgment  of  the  NIFL 
support  and  disclaimer  must  appear  in 
publication  of  any  material,  whether 
copyrighted  or  not,  based  on  or 
developed  under  NIFL-supported 
projects: 

This  material  is  based  upon  work 
supported  by  the  National  Institute  for 
Literacy  under  Grant  No.  (grantee  should 
enter  NIFL  grant  number). 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included: 

Any  opinion,  findings,  and  conclusion!  or 
recommendations  expressed  in  this  material 
are  those  of  the  authorfs)  and  do  not 
necessarily  reflect  the  views  of  the  National 
Institute  for  Literacy. 
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FOR  RMIMER  MRXMATION  CONTACT: 
Victor  Westbrook.  Director,  Contracts 
and  Grants,  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
suits  200,  Washington.  DC  20006. 
Telephone:  202-632-1500.  FAX:  202- 
632-1512.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  202-632-1529  between 
the  hours  8  a.m.  and  5  p.m..  Eastern 
time,  Monday  through  Friday. 

I  AtAmeitf:  20  U.S.C  1213C. 


ISS 


InstHMCiions  for  Estimated  Public 
Beporting  Bvrdtfn:  Under  terms  of  the 


Paperwork  Reduction  Act  of  1980,  as 
amended,  and  the  regulations 
implementing  the  Act,  the  Naticmal 
In^tute  for  Literacy  invites  conunent 
on  the  public  reporting  burden  in  this 
collection  of  information.  Public 
reporting  burden  far  this  collection  of 
information  is  estimated  to  average  65 
hours  per  response,  including  the  time 
for  reviewing  instructions,  SMrching 
existing  data  sources,  gathering  and 
disseminating  the  data  needed,  and 
completing  and  reviewing  the  collection 
'of  information.  You  may  send 
comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  National  Institute  for  Literacy,  and 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project, 
Washington,  DC  20503. 

(Inionnation  collection  approved  under  (^B 
control  number  3200-0021,  Exf^ntioa  date: 
June  1994) 
UUMiDorica. 

Acting  Interim  Director,  National  Institute  for 
Utetocy. 


19  93 


UMI 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  034»-0043 


a.o«TESUM<rrTEO. 


1.  TYPCOFSUBMSSION: 


X  04CTE  REC£IVEO  BY  STATE 


StMi  AppkcMon  Mwtitr 


a    Nen-Conjvucaon 


a 
a 


COOE  RECEIVED  BY  FBSUU.  AGENCY 


1  APPUCANT  mFOfWATION 


L*galNain«: 


AddrMl  Ifrmair.  eouniK  fMK  anri^oartM- 


•.  EMPLOYER  JOEMTIFICATWN  MUM8E1I  <£M» 


•.  TYPE  OF  APPUCATION: 


^  Hmi  aCoMnuMon 


II  R«Msion.  •nwr  appropnaw  iM*r<s)  in  I)ox(m) 


DD 


AmcTMa*  Award  B.  DacrMt*  Award       C  irKi*aM  Ourason 

0  OaoMsa  Oumon      Otm  (spacifr 


Organzaeonal  Utm: 


N#nA and Mtaphona lumbar o<  paraonDba 


Trrvf^onffuestrm 


n 


A  Saw 
8  County 
C.  Miraapai 
O.  Towwitp 
E.  kwfsaa 
F   Imafintnopal 
G.  SpaoaiOtUNCi 


H   ir«dap«ndani  ScMoo' Ost 

I.    SaiaCanraadinioiuDonolHigharLcimmg 

J     Pnvaia  Unwarwy 

K.  maanTr** 

L.    IndiwdiMl 

M.  Pro*!  Organaaian 

N.  OawtSMOlr) 


I.  NAHE  Of  FEDERAL  AGENCY: 

National  Institue  for  Literacy 


11.  OESCmPTIVE  TITLE  Of  APPUCAl/rs  PROJECT: 


10.    CATALOG  Of  FEDERAL  DOMESTIC  ASSSTANCCNIMMEfl: 


a 


TITLE  Performance  Measurement 


I  '^  l7r 


12.    AREAS  AFFECTED  BY  PROJECT  fOWdL  CouMWL 


13.  PROPOSED  PROJECT 


14.  CONGRESSIONAL  DSTRKTS  Of: 


StanOaa 


EndM>gOa»  a.  Appteant 


b.    PfOfdCI 


15.  ESTIMATED  FUNOINO: 


a  Fadarai 


b  Apptcara 


cSiata 


d  Local 


t.  OS«r 


I    Program  moom* 


9.  TOTAL 


00 


00 


00 


00 


i» 


jOO 


10.  B  APPUCATION  SUtJECr  TO  HSVIEW  BY  STATE  EXECUTIVE  ORDER 
12373  PROCESST 

a  YES.  THIS  PREAPPLICATOVAPP1.ICATION  WAS  UAOE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  OAOER  t2372  PROCESS  FOR 
REVCWOM 


OATE 


b  NO    O   PROGRAM  S  NOT  CO^REO  BY  E.O  12372 

a   OR  PnOGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 

rsvcw 


17.  aT>CAfPUCANrDBJNaU0irONANYr«DCRALOC>TT 

Q  Yoa  N  Tf'm:  aCKh  an  aiplanaton.         O  No 


It.  TO  THE  BEST  Of  MY  KNOWLEDGE  AND  8EUEF.  MX  DATA  IN  THS  APPUCATKM/PREAPPUCiniON  ARC  TRUE  AND  CORRKT,  TMK  DOCUMENT  HAS 
BEEN  DULY  AUTHOROCD  BY  THE  QOVERNmO  BODY  Of  TW  APPUCANT  AND  THE  APPUCANT  WKX  COMPLY  WITH  TMi  ATTACHED  ASSURANCES  V  It* 

ASSSTANCE  IS  AWAROCa 


a.  Typa  Nama  of  Auttwrgad  OipriiinMiic 


b.  TM 


d.  Signaaira  oi  Auihonzad  n»p>*Mnia*>« 


a.  OaaSignad 


■  a«4RCK4 


AMlMnaM  tar  ucai  WiptodueWoii 


41950 


Federal  Register  /  Vol.  58.  No.  149  /  Thursday.  August  5,  1993  /  Notices 


INSTRUCTIONS  FOR  THE  SF  424 


Public  reponjng  Ininlen  for  ihis  collecuon  of  infonnauon  is  esumated  lo  average  45  minutes  per  response  including  ume  for 
reviewing  insuuciions.  searching  cxisung  data  sources,  gathering  and  maintaining  the  data  needed  and  comDlcune  and 
reviewing  the  collecuon  of  inrofmation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coilwuon 
of  information,  including  suggestions  for  reducing  this  burden,  lo  the  Office  of  Management  and  Budeei  Pan^nvork 
Reduction  Project  (0348-0O»3).  Washington.  DC  20503  ^      f-aperworit 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  ouu^ti. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  prcapplications  and  applicauons  submitted  for  Federal 
assistance  It  Will  be  used  by  Federal  agencies  lo  obuin  applicant  ceruficauon  that  States  which  have  established  a  rcvievi/  and 
comment  procedure  m  response  to  Execuuvc  Order  12372  and  have  selecicd  the  program  to  be  mcluded  in  their  process,  have 
iKen  given  an  opponuntiy  to  review  the  applicaiu's  submission. 


Item.  Entry- 

1  Self-explanatory 

2  Date  applicauon  submiued  to  Federal  agency  (or  State  if 
applicable)  Sc  applicant's  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  conunue  or  revise  an  exisung 
award,  enter  present  Federal  idenuHer  number.  If  for  a 
new  project,  leave  blank. 

5.  Legal  name  of  appiicani.  name  of  pnmary  organizauonal 
unit  which  will  undertake  the  assistance  acuvuy,  complete 
address  of  the  applicant,  and  name  and  telephone  number 
of  the  person  to  contact  on  maucrs  related  to  this 
application. 

6.  Enter  Employer  IdentiHcauon  Number  (EIN)  as  assigned 
by  the  Internal  Revenue  Service. 

7     Enter  the  appropriate  letter  in  the  space  provided. 

8.    Check  appropriate  box  and  enter  appropriate  leiter(s)  in 
the  space(s)  provided: 

—  "New"  means  a  new  assistance  awvd. 

—  "Conunuauon"  means  an  extension  for  an  addiuonal 
funding/budget  penod  for  a  project  with  a  projected 
completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Governments  rmancial  obligation  or  contingent 
liability  from  an  exisung  obligation. 

9     Name  of  Federal  agency  from  which  assistance  is  being 
requested  wiiJi  this  application. 

10.  Use  the  Catalog  of  Federal  Domesuc  Assistance  number 
and  uile  of  the  program  under  which  assistance  is 
requested. 

I L  Enter  a  bnef  descnpuve  title  of  the  project  If  more 
itian  one  program  is  involved,  you  should  append  an 
explanauon  on  a  separate  skeet  If  appropriate  (e.g.. 
construction  or  real  propeny  projects),  auach  a  map 
showing  project  kxatjon.  For  preapplicaiions.  use  a 
separate  sheet  to  provide  a  summary  description  of 
ihB  project. 


item: 


Entry- 


1 2.  List  only  the  largest  political  entiaes  affected  (e.g..  Sute. 
counues,  cities) 

13.  Self-explanatory. 


14. 


15 


16. 


17 


18. 


List  the  applicant's  Congressional  District  and  any 
Disinct(s)  affected  by  the  program  or  project 

Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  penod  by  each  contributor.  ValtK  of  ui- 
kind  contnbuuons  should  be  included  on  appropriate  lines 
as  applicable.  If  the  acuon  wUI  result  in  a  dollar  change  to 
an  exisung  award,  indicate  onixjttt  amount  of  the  change. 
For  decreases,  enclose  the  amounts  m  parentheses.  If  both 
basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple  program 
funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  15. 

Applicants  should  contact  the  Sute  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
deiermine  whether  the  applicauon  is  subject  to  the  State 
mtergoverrsmenial  review  process. 

This  quesuon  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authonzed  representative. 
Categories  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes. 

To  be  signed  by  the  authonzed  representative  of  the 
applicant  A  copy  of  the  governing  body's  authorizauon 
for  you  U}  sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office.  (Certain  Federal 
agencies  may  require  that  this  authorization  be  submitted 
as  pan  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reponing  burden  for  this  cdlecuon  of  infonnauon  is  csumaicd  lo  average  180  minuces  per  response  including  lune  for 
reviewing  instruciions.  searching  existing  dau  sources,  gathering  and  mainiaming  the  data  needed,  and  completing  and  reviewing 
the  collecuon  of  mformauon  Send  comments  regarding  the  burden  esumaie  or  any  other  aspect  of  this  coUecuon  of  information 
including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction 
Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  applicauon  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  funcuons  or  activities  withm  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by 
funcuon  or  activity.  Secuons  A,  B.  C.  and  D  should  include 
budget  esumatcs  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authonzauon  in  annual  or 
other  funding  penod  increments.  In  the  latter  case.  Secuons  A. 
B.C.  and  D  should  provide  the  budget  for  the  first  budget 
penod  (usually  a  year)  and  Secuon  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categones  shown  in  Lines  a-k  of  Secuon  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applicauons  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not 
requiring  a  funcuonal  or  acuvity  breakdown,  enter  on  Line  1 
under  Column  (a)  the  catalog  program  title  and  the  catalog 
number  in  Column  (b). 

For  applicauons  perraining  to  a  single  program  requiring  budget 
amounts  by  muluple  funcuons  or  acuviues,  enter  the  name  of 
each  acuvity  or  funcuon  oh  each  line  in  Column  (a),  and  enter 
the  catalog  number  in  Column  (b).  For  applicauons  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  funcuon  or  acuvity,  enter  the  catalog  progiam 
title  on  each  line  in  Column  (a)  and  the  respective  catalog 
number  on  each  line  m  Column  (b). 

For  applicauons  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  funcuon  or  acuvuy. 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addiuonal  sheets  should  be  used  when  one  fonn 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  fit^t 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

for  new  applicaiions.  leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry  m  Columns  (a)  and  (b),  enter  in  Columns  (e).  (0. 
and  (g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  penod  ^usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  perKXl  as  required  by  the  grantor 
agency.  Enter  m  Columns  (c)  and  (d)  the  esumated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  penod  only  if  the  Federal  grantor  agency  instnicuons 
provide  for  this.  Otherwise,  leave  these  columns  blank.  Enter  in 
columns  (c)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  penod.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (c)  and  (0- 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (0 
the  amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropnaie,  the  apiounts 
shown  in  Columns  (e)  and  (0-  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  at  Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (I)  through  (4).  enter  the  uiles  of  the 
same  programs,  funcuons,  and  acuviues  shown  on  Lines  1-4. 
Column  (a),  Secuon  A.  When  addiuonal  sheets  are  prepared  for 
Secuon  A,  provide  similar  column  headings  on  each  sheet  For 
each  program,  funcuon  or  activity.  Till  in  the  total  requirements 
for  funds  (both  Federal  and  non-Federal)  by  object  class 
categones. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to  6h  in  each  column 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  conunuation  grants  the  total 
amount  in  column  (5).  Line  6k.  should  be  the  same  as  the  total 
amount  shown  in  Section  A.  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (0  on  Line  S. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE^-424A  (continued) 


narrative  staiemeai  iIk  aacare  and  soarce  of  income.  The 
estimaiBd  amount  of  progiaM  inoome  may  be  considered  by  tfie 
federat  gxantor  agency  in  dcienNiMMg  die  maf  vnoont  of  die 
graoL 

Section  C.  Noa-Fedcrai  Resources 

Lines  8-11  Enter  aniounts  of  non-Federal  resources  thai  wrll  be 
used  on  ttte  grant  If  in-kind  contributions  are  included,  provide 
a  bnef  expiaoaoon  on  a  separate  stwet 

Cofamn  (a)  -  Enter  Jie  program  uiies  *^^'^Tii  to 
Column  (a).  Section  A.  A  breakdown  by  fiinciion  or 
acuvuy  IS  nci  necessary. 

Colwnn  fb>  -  EiTter  the  contribution  to  be  made  by 
ttic  applicant. 

Coiuran  <c)  -  Enier  the  amount  of  tile  SiaK's  caslk 
and  in-kind  contnbuuon  if  the  applicant  is  not  a  State 
or  State  agency.  Appbcans  which  are  a  State  or 
Sas  agencies  shtMd  tewe  (ha  cohmui  blank. 

ColiUBD  (d\  -  Eater  the  amouaiolcvh  and  in-kind 
coiMnbuLxo::  io  be  nude  Somali  other  sowies. 

CahmiB  (e)  -  Enter  Kxals  of  Cofumns  (b).  (c).  and 

Line  12— Eater  the  total  for  each  of  Cofwmts  0>)-(c).  The 
amount  in  Column  (e)  should  be  equal  to  the  amount  on  Line  5. 
Column  (0  Section  A. 

ScctkM  O.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  an-.ouni  of  cash  needed  by  quvter  from  the 
grantor  agency  duruig  the  Tirsi  year. 

Line  U  -  Enter  the  aiaoaM^f  cash  from  ail  other  sources 
needed  by  qiuaner  during  the  nrst  year. 


UMI 


Liae  15- Enter  the  totals  of  amouou  on  Lines  IS  and  14. 

StctiBB  E.  Budget  Estimates  of  Federal  Fkinds  Needed  for 
Balano  of  the  Prajccl 

Lines  16-19  -  Enter  in  Column  (a)  the  same  gram  program  tiUcs 
shown  m  Cofunm  (a>.  SectKM  A.  A  bteakdown  by  function  or 
ac»wity  IS  not  necessary.  For  new  applicaaons  and  continuation 
grant  applicauons.  enter  in  the  proper  columns  amoants  of 
Federal  funds  which  wUl  be  needed  to  complete  the  program  or 
proieet  ower  the  socceeding  hmding  periods  (usually  m  years). 
This  sectno  need  not  be  completed  for  rensicns  famendments, 
changes,  or  supplements)  to  funds  for  the  current  year  of 
exis&ng  grants. 

If  more  than  four  lines  are  needed  to  bst  the  program  titles 
submu  additxxial  schedotes  as  necessary. 

Line  20  -  Enter  the  local  for  each  of  the  Cohimns  (bHe).  When 
additional  schedules  are  prepared  for  this  Seciioo.  annotate 
acconfingty  and  show  the  overall  lotab  on  this  line. 

Sectioa  F.  Otiier  Budget  lofbnnatioo 

U»e  21  -  Use  this  space  ID  eaplain  awoants  for  individtal  diiea 
objea-class  cost  caiegoncs  thai  may  appear  to  be  o«  of  the 
ordinary  or  to  explam  die  deaib  as  required  by  the  Federal 
grantor  agency. 

Line  22  -  Enter  (he  type  of  indkect  rate  (provisional, 
predetermined,  Onal  or  fixed)  that  will  be  is  eOea  durug  the 
funding  period,  the  estimaied  amouM  of  (be  base  to  which  the 
rate  is  applied,  and  the  total  iadirea  expense. 

^■^  ^  -  fVovide  any  other  explanations  or  conunents  deemed 
necessary. 
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9.  Will  conwly.  as  applicable.  w:th  the  provtstons  of  the 
Davis-Baon  Act  (40  U.S  C.  §§276a  to  276a  -  7).  ihe 
Copeland  Act  (40  US.C.  §§276c  and  18  U.  S.  C 
§§874),  and  the  Contract  Work  Hours  and  Safety 
Sutndards  Act  (40  U.S  C.  §§327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the  Rood 
Disaster  Proiecuon  Act  of  1973  (P.L.  93-234)  which 
requires  recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
insurance  if  the  loial  cost  of  insurable  construcuon  and 
acquisiuon  is  SI 0.000  or  more. 

II  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental  Policy 
Act  of  1969  (PL.  91-190)  and  Executive  Order  (EO) 
11514:  (b)  nouficaiion  of  violating  faciliues  pursuant 
to  EO  1 1738:  (c)  protection  of  wetlands  pursuant  to  EO 
1 1990:  (d)  evaluabon  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of  project 
consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  §§1451  et  seq.): 
(0  conformity  of  Federal  actions  to  Slate  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  §§  7401 
et  seq.):  (g)  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking  Water  Act  of 
1974,  as  amended.  (PL.  93-523):  and  (h)  proiecuon  of 
endangered  species  under  the  Endangered  Species  Act 
of  1973.  as  amended.  (PL.  93-205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecung 
components  or  potenual  components  of  ihe  national 
wild  and  scenic  nvers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Sccuon  106  of  the  Nauonal  Histonc  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  470).  EO  11593 
(idenufication  and  proiecuon  of  histonc  properties),  and 
the  ArchacologicaJ  ana  Histonc  Pitscrvauon  Act  of  1974 
(16  U.S.C.  469a-let  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  ihc  proiecuon  of 
human  subjects  involved  in  research,  development,  and 
related  activiues  supported  by  this  award  of  assistance. 

15.  Will  comply  with  Ihe  Laboratory  Animal  Welfare  Aa  of 
1966  (PL.  89-544.  as  amended.  7  U  S.C  2131  ci  seq.) 
pertaining  to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching,  or  other 
activiues  supported  by  ihis  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in  consnucDon  or 
retiabiliiation  of  residence  stnictures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Smgle  AiNlit 
Act  of  1984  or  OMB  Circular  No.  A-133.  Audiu  of 
Institutions  of  Higher  Learning  and  other  Non-profit 
Insutuuons. 

18.  Will  comply  with  all  applicable  requirements  of  ail  odier 
Federal  laws,  executive  orders,  regulauons  and  pobcies 
governing  this  program. 


SIGNATURE  OF  AUTH0RI7,FD  CERTIFYINC  OFFICIAL 

TITLE 

APPUCANT  ORGANIZATION 

DATESL-BMnTED 

Ponii4a4i(RM«n> 
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Regafding  Debarment  Suspension,  Ineligibility  and 
Volimtaiy  Exdnsion  —  Lower  Tier  Covered  Transactions 


This 
12549, 
and  til 


iicqmcdbftteDnarttneHo#EliKMicmicgulatiQMiBM^^^ 
«M  SusBcnioa,  31  Cnt  Eatt  86^  lBrattk>wcr  tier  trainactwns  ineetinz  the  threshold 
atScctiaa8S.lia 


iDstracttaBe  teOitfficatfon 

1.  By  signiBc  and  mbmitting  this  propooL  the 
ftomeapmlowtt  tepaitiapuuls  prawkting  the 


2,The< 


leai 

of  CKi  upoe  which  niiucB  wae  place! 
■CBOB WO ciiaueLT mm.  uilBiattr 
i  that  theptwpaiaive  tower  tier  gertdpaitt 
WHBee  aifttfieiieoveccnHKaHee^  lit 
railefeie  tetheFarieak 
t  or  agmcy  with  which 

l>re 


4.Thetenna  coverad  masaction,  'debaned. 


.  pmnaajroawend 
itfcea 


BcacntlVeOnlcr 


ykmxBMf 


>  which  this  piopoMl  ia  aobm^taA 
I  ia  obdintag  a  espy  onlioae  icgnlatioiis. 


5.T1MI,  

simniBngAivpfopoMiitac  shonlD  the 
oBfMrad  tnaaecDoa  beoMfad  iiMO,  it  slu 
toowi^y  enter  iae)  any  lower  tier  covefad 
transactiofi  with  a  psson  who  is  dcbaned* 
smmded.  dedarUtadigible,  or  vol^rily 
•Muded  froea  peitidpaiioB  in  this  cawed 
Innaactiof^  unfaaa  authorized  by  die  danrtflMnt  Of 
which  this  uinsactam  origmatad. 


n.  Ineproapadiwet 
acraas  oy  siSmuttinethis 
SdudeaMdaeaetir  '~ 


ititwiD 


rTkrCovesBSliinaactiana,* 
without  modlHcation,  in  afflbwcrticr  covered 
transactions  and  in  all  solidtatioiu  for ' 
I  transactions. 


7.  A  partidynt  ia.a  covered  tianiaftinn  nay  rdy 
upon  e  ccnScatian  of  a  uiu>uwfivepewirfpenl  is  a 
low«  tier  C0m^  mnaoiBJiiiiMitlraet  ^ 


eachidedinitha 
taowe  that  the 
pew  ki  pent 
^wM^ 
prindpels.  Each 
raipdrad  to^ 

t.  Nothing  conainBd  in  the 
^— hilii 
linoadvtoiBBdariit 


theefiffbiClyonts 
^evibncienee 


4JB  liucation  cHiuued  by  tUa 
—1  infbnnaiMiefa  — "^ 
Ithat 


faith 


9.  Except  JJaftraaaactiDPaaMthnriTari  t 

pae^^ephSafr      ^         '       "" 

acoveied  trB^ 

tier  coveredl 

suspended,  dabaned,  baHiDbHii  oe  > 

axcnidcd  fraai  L . 

addition  to  odivraBiedes  availahleMi 
Coveiuuieiii,  the depemnent  or  agenqr  with  which 
this  tnuisactianorigtBatad  may  pursue  aveilable 


(1)  The  pronccttvekmertierpertidpentcalifieat  by  siAinission  of  thb  proposal,  that  n^ 
prin^MM  are  pfcsciitly  dcoarred,  susperided,  proposed  for  debennem,  dedared  ineligible;  or 
irahinbrily  exhidcd  from  paitidpatioii  in  tUs  trnaaction  by  any  Fedenl  departm^ 

(2)  Where  the  prospective  lower  tier  pertidpant  is  unaUe  to  certify  to  any  of  the  sutements  in  this 
certificMion,  such  prospective  psrtidpsm  shall  attsch  an  explanation  to  this  proposaL 


4AMEOFAPPUCA^^^ 


PR/AWihIDNUMBBlilNDMmraQIBCnMME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  W-0014. 9/90  <Replaccs  CCS-009  (REV.  12/88).  which  is  obsolete) 
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CERTIFICATIONS  REr.ARDIN(;  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  arc  roquircd  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFK  Part  82,  "New  Restrictions  on  Lobbying,  and  34  CFR  Part  85, 
Government-wide  Debarment  and  Suspension  (Nonprocurcmcnt)  and  Government-wide  Reouircmcnls  tor  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  matenal  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and  im- 
piem«3i?od  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $1 00,000,  as  defined  at  34  CFR 
Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
fluencing or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connec- 
tion with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  and  the  extension,  continuation, 
renewal  amendment,  or  modification  of  any  Federal  grant  or 
cooperative  agreemeitt; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  pakl  to  any  person  for  influencing  or  at- 
tempting to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Feaeral  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  •  LLL,  'Disclosure  Form 
to  Report  Lobbying,'  in  accordance  with  its  instructk>ns; 

(c)  The  undersigned  shall  require  that  the  language  «>f  this  cer- 
tification be  iivduded  in  the  award  documents  for  all  sub- 
awards  at  all  tiers  (including  subgrants,  contracts  under  grants 
and  cooperative agreeinents,  andsubcontraas)  and  that  ail 
subrecipients  shallceitify  and  disclose  accord ingly . 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  1 2549,  Debarment  and  Suspen- 
sion, and  implemented  at  34  CFR  Part  85,  for  prospective  par- 
ticipants in  primaiy  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  crimirul  offonsc  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 

"  statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  riot  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this  ap- 
plication had  one  or  more  public  transactions  (Federal,  State, 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  cfotification,  he  or  she  shall  attach  an  explanation 
to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVTOUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im- 
plemented ai  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85i05  and  85^10 - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  pro- 
vide a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlaw- 
ful manufacture,  distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workplace 
and  specifying  the  actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
ii\form  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'» policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabiliution,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  pertormanoe  of  the  grant  be  given  a  copy  of  the  state- 
ment requinxi  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant, 
tne  employee  will— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for 
a  violation  of  a  cnmuuJ  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(e)  Notifying  the  agency,  in  writing,  within  lO  calendar  days 
after  receiving  nottce  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to:  Director,  Grants  and  Contracts  Ser- 
vice, US.  Department  of  Education,  400  Maryland  Avenue,  - 
S.Vy.  (Room  5l24,  CSA  Regional  (Dfficc  Building  No.  3), 


UMI 
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Washington.  DC  20202-4S71 .  Notice  shall  indiide  the  identifica- 
tion nuinber<s)  of  each  aifected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days 
€)i  reccivuig  notice  under  subparagraph  (d)(2).  with  respect  to 
any  employee  who  is  so  convicteci- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabiiiution  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  emptoyee  to  participate  satisfactorily  in  a 
drug  aouse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  Stat^  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency; 

te)  Making  a  good  faith  effoR  to  continue  to  maintain  a  drug- 
me  workplace  through  implemenation  of  paragraphs  (a). 
(b).(c).(dT.(e).and(fj:  r   -o-  r 


B.  The  grantee  may  insert  in  the  space  provided  bek>wthe 
site(s)  for  the  peifonnance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state;  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  As  a  conditicn  of  the  grant.  I  certify  that  I  will  not  engage 
in  the  unlawful  numu^ctuje,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  Ifcnnvictedofa  criminal  drug  offiense  resulting  from  a 
violation  ocoirring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  1 0  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service,  US.  Department  of  Education,  400  Maryland 
Avenue.  &W.  (Room  3124,  CSA  Regional  Office  Buikling 
No.  3),  Washington.  DC  202D2-457I.  Notice  shall  include 
the  identification  numbers)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  Identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  writh  the  above  certificatwns. 


JAMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PRC^CT  NAME 


JNTED  NAME  ANDTHXE  OF  AUTHC«1ZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(W)013, 6/90  (Replaces  ED  80-0008. 12/89;  ED  Form  <XSO08,  (REV.  12/88);  ED  80^10, 5/90;  and  ED  8(M)0n,  5/90,  which  are 
obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  thit  focm  to  disclose  lobbying  activities  pursuant  to  31  U.S.C  1352 
(See  re\tene  tot  public  burden  disclosure.) 


Apprcxtvd  by 
0)4*-004« 


1.     Type  of  Federal  Action: 

□   a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Statu*  o(  Federal  Action: 

I      I   a.  bid/offer/application 
^""^   b.  irvitial  award 
c.  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

a     Prime 


Q    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


6.     Federal  Department/Agency: 


8.     Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

Of  indrviduil,  last  name,  first  nam*,  Mfh 


3.     Report  Type: 

□  a.  Initial  filing 
b.  material  change 

For  Material  Change  Only: 

ye*r  quarter 

date  of  last  report  


S.     If  Reporting  Entity  in  No.  4  i*  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


7.     Federal  Program  Name/Descriptioo: 


CFOA  Number,  if  applicable: 


Award  Amount  if  known: 
S 


b.  individuals  Performing  Services  (including  addrets  if 
different  from  No.  lOaJ 
(la%t  name,  first  name,  Mlh 


(tltteh  Continu*lioft  Shetttt)  Sf-Ul-\  if  necesttrr) 


11.  Amount  of  Payment  (check  all  that  apply): 

$  a  actual        a  planned 


12.   Form  of  Payment  (check  all  that  apply): 
a    a.  cash 
O    b.  In-kind;  specify:  future    ■ 

value    


13.  Type  of  Payment  (check  all  that  apply): 


a 

a. 

retainer 

a 

b. 

one-time  fee 

D 

c. 

commission 

a 

d. 

contingent  fee 

a 

e. 

deferred 

a 

f. 

other;  spedfy: 

14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Daleis)  of  Service,  including  offlcerts),  employee<s). 
•r  Member(s)  contacted,  for  Payment  Indicated  in  Item  11: 


(itiach  Conlinualion  StteeKtl  Sf-lU-A.  tf  neceif  j>y) 


IS.  Continuation  Sheet(s)  SF4IL.A  attached:  '     Q  Yes  Q  No 


IC  IrfomMion  nqwMUd  tf«Qu|h  rtM  tonn  i«  •uitwniad  bf  M*  II  U.S.C 
HCtlon  1ISI.  nm  dncletura  of  lobbrtnf  Ktinlwt  ii  «  matatU  rtprtwniMlan 
tf  l<cl  upon  arfMch  ratMAC*  wh  pl*c<4  by  Ui«  ll«f  tbov*  ohMi  ilin 
tununian  »«  nu^  or  iMand  mta.  Ihk  dnctawn  k  ivquirad  punuaM  M 
M  U.VC  IISl.  nin  InfoniuMn  «a  b*  raponad  U  #M  Canptn  aanw- 
mmidtf  and  an*  ba  »ailabla  to>  puWie  impaclian.  /Wiy  pa  wow  <a<<a  faih  M 
a*  ih«  raqiiirad  dnckMW*  thai  ba  «ubi*cl  M  a  cM  ptAaltjr  ol  nM  W«  «un 
|M.aM  and  not  man  tftan  tWOMO  bt  aadi  lucti  laSuxt. 


Signature: 


Print  Name: 
Title:  


Telephone  No.; 


Dale: 


FederallHc  Only: 


,^^^-.y»^i>t.  ».trf 


«  '  '^:f^*4«^*<?«i»i  ^ 


{laniard  form  -  lU. 
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Reporting  Entlfy; 


Pa§« 


••J  s 
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INSTRUCTIONS  FOR  COMPLFTION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACnVITlES 

This  disclosure  form  shall  b«  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  redpient,  at  the 
initiation  or  receipt  of  a  covered  Federal  aaion,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C 
section  1352.  The  filing  of  a  form  Is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  tf>e 
SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  infomiation. 

1.  Identify  the  type  ©f  covered  Federal  action  for  which  lobbying  activity  Is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foltowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
krM>wn.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  irtdude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  city,  state  and 
zip  code  of  the  prime  Federal  recipient.  Indude  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number  the  contract, 
grant,  or  loan  award  number  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g..  "RFP-DE-gO-OOI." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency.  «nier  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

» 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(e$).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in*kind  contribution, 
specify  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  dale(s)  of  any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  officials.  Identify  the  Federal  offidal(s)  or  employce(s)  contacted  or  the  officerfs). 
employee(s),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  narr>e,  title,  and  telephone  number. 


Public  reporting  burden  for  this  collection  o(  information  it  eitimated  to  average  30  mintue*  per  retponte.  including  time  for  reviewing 
instruciioni,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aipect  of  this  collection  of  information,  irKluding  suggestions 
for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (034«-0046),  Washington.  O  C.  20S03. 
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NATIONAL  INSTITUTE  FOB.  UTERACy 

rCFOA  Na:  UJ2S70]  j 

AppilcatkMVfbr  State  CapjcHy  IwlWinf 
Awards  to  QuMWnwaterStH»  Utaracy 
RMOurca  Cantara  To  Davalop  and 
DomonstraiB  StBtowida  Ihtaragancy 
Syttams  for  AduftUtaracy  Staff 
Davalopmant  Tbaf  Buikt  State  Capacity 
To  Support  Intagratad  Adult  Literacy 
Service  Oalivary 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing,  the  prograoa 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EEX^AR).  the  notice 
contains  all  the  information,  application 
forms,  regulations,  and  instructions 
needed  to  apply  for  a  cooperative 
agreement  uxiderthis  competition. 
agency:  The  National  Institute  for 
Literacy. 

ACTKM:  The  Natiooal  Institute  for 
Literacy  invites  applications  ht)m 
Governors  for  new  awards  for  Fiscal 
Year  1993  to  fund  State  Literacy 
Resource  Centers  to  develop  and 
demonstrate  st^ewide  intergency  staff 
development  systsms  that  support  all 
local  progrons  providing  literacy  and 
basic  skills  services  to  adults. 

Definitioiis 

For  the  pxirposes  of  this  application, 
the  following  definition  apply:  "Adult 
literacy  system" — All  public  and  private 
programs  and  organizations  providing 
or  seeking  to  provide  adult  literacy  or 
basic  skills  instruction,  including  local 
educationaLagsncies,  agencies 
responsible  for  correctional  edux:ation, 
programs  supported  by  the  Job  Training 
Partnership  Act,  welfare  agencies,  labor 
organizations,  businesses,  volunteer 
groups,  and  coirmunity-based 
organizations.  (As  stated  in  the  National 
Literacy  Act  of  1991). 

"Literacy"— An  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential.  (As  stated  in  the  NationaF 
Literacy  Act  or  1991.) 

"Staff  development"— A 
comprehenaive'efRnt  to  help  staff  learn 
and  usa  new  anxf  efiecttve  approacfaw  to- 
working  with,  clisnti.  and  with  one 
anothen.aiu£ta  isspond  to  the  changjhg. 
drounstances  of  their  shared  work 
environment,  providing  for  continuous 
improvement  program  quality  and 
outcomes. 


Piupeoe  oC  Program. 

The  National  Institute  for  Literacy 
proposes  this  program  of  capacity- 
building  cooperative  agreements  to  Slate 
Literacy  Resource  Centers  foe  the 
purposes  of — 

1.  Helping  State  leaders  create  and 
inatitutionaluB  interagency  staff 
daveiopment  systems  for  staff  of  all 
local  programs  providing  literacy  an 
basic  skills  services  to  adults. 

2.  Strengthening  the  ability  of  SLRCs 
to— 

a.  Promote  greater  coordination  of 
literacy  programs  across  agencies; 

b.  Improve  and  promote  the  use  of 
state-of-the-art  approaches  to  literacy 
services: 

c.  Provide  training  and  technical 
assistance  to  literacy  practitioners;  and 

d.  Facilitate  and  support  interagency 
efforts  to  develop  state  literacy  systems. 

3.  Contributi.Mg  to  the  creation  and 
maintenance  of  a  national  support 
system  for  literacy. 

This  program  is  designed  to  help  the 
NIFL  accomplish  one  of  its  major 
priorities — "building  literacy  capacity  at 
the  State  level.  The  NIFL  will  assist 
State  efforts  to  build  integrated  adult 
learning  systems  that  can  meet  the 
needs  of  aiU  adults,  primarily  through  its 
links  with  SLRCs."  SLRCs  were 
est<d)liahed  by  the  National  Literacy  Act 
of  1991  to— 

1.  stimulate  tha  coordination  of  literacy 
aervioes. 

2.  enhance  the  capacity  of  State  and  local 
OTganizationa  tO'provida  literacy  serrices, 
and 

3.  serve  as  a  reciprocal  link  ))etween  the 
National  Institute  for  Literacy  and  service 
providers  for  the  purpose  of  sharing 
infonnation,  data,  research,  and  expertise 
and  literacy  resources. 

The  SLRCs>'  bread  mandate  makes 
them  ideal  vehicles  for  putting  in  place 
the  infrastructure  for  a  seamless, 
integrated  adult  literacy  service  delivery 
system.  Such  a  system  will  enhance  the 
(capacity  o£the  States  and  the  nation  to 
achieve  Goal  5  of  the  National 
Education  Goals,  which  states  that 
"every  adult  AmeBcan-  willbe  literate 
and  will  possess  the  kiwwledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise' the  rights,  and 
responsibilities  of  citizenship." 

The  Importance  of  Staff  Development 

This  stefTd'evelopment  demonstration 
proieetwitt  help  SLRCs  develop 
systems  tbat  provide*  continuous' 
assistance  to  staff  in  all  literacy-reliated 
programs  in  enhancing  their  ability  to 
help  adults  reach  Goal  5.  Statewide 
systems  for  continuous  staff 
development  will  assure  that  new 
knowledge  in  the  field  can  have  a  direct 


positive  impact  on  the  qjiality  of  literacy 
services. 

Strong  staff  development  is  essential 
to  building^  integrated,  high-quality 
adult  learning  systems  that  can  meet  the 
literacy  needs  of  all  adults.  By  "staff 
development,"  we  mean  not  just 
"teacher  training,"  but  a  comprehensive 
effort  to  help  all  staff  members^- 
teachers,  counselors,  administrators, 
case  workers,  and  other  front-line 
virarkers — learn  and  use  new  and 
effective  approaches  to  working  with 
their  clients  and  with  one  another,  and 
to  respond  to  the  changing 
circumstances  of  their  shared  work 
environment.  Staff  development  is  a 
critical  way  to  provide  for  continuous 
upgrading  of  proper  quality  and 
outcomes. 

While  teacher  training  traditionally 
focuses  on  individuals'  learning  needs, 
staff  development  deals  with  how 
individual  stefTs  needs  affect  and  are 
affected  by  those  of  the  group  and 
organization.  Staff  development  for 
literacy  focuses  on  the  skills  and 
knowledge  that  are  specific  to  the 
context  in  w^hich  literacy  staff  are 
working,  preparing  them  to  better  serve 
a  particular  group  of  leamws  or  to  more 
effectively  address  a  broader  program 
concern,  such  as  the  need  for  more 
extensive  follow-up  for  students  who 
drop  out  before  achieving  their  goals. 

Seen  in  this  way,  effective  staff 
development  is  a  process  of  continuous 
growth  and  change  for  both  staff  and 
program,  leading  to  increasingly  better 
services  and  outcomes  for  clients. 
Virtually  all  major  programs  that 
provide  literacy-related  services  have 
begun  to  invest  more  in  human- 
resources  through  staff  development, 
but  more  needs  to  be  done  to 
consolidate- and  institutionalize  these 
investments. 

The  need  for  systematic,  continuous, 
well-integrated  staff  diavelopmentasa 
primary  means  of  program  improvement 
is  fr  major  CQiu:em.  in.  the  field  of  adult 
basic  education.  Most  States  do  not  have 
a  true  staff  development  system  for  foil 
and  part-time  staff  but  rely  instead  on 
periodicconferences.  workshtjps,  and 
training  courses  for  subsets  of  staff. 
MooBover;  States  ganeraliji  hove  not 
established  a  staff  development  system 
for  adult  literacy  that  cute  across  the- 
programs  of  all  fonding  sources. 

Staff  development  needs  related  to  the 
provision-  of  literacy-  services^  acrooe- 
a^ncies  are  mory  and  varied.  Fop 
example-.  Job  Training  Piartnership  Act 
(JTPA)  and  Aid  to  Families  with 
Dependent  Children  (AFDC)/Job 
Opportunities  and  Basic  Siiilla.  {gMS^ 
staff  may  need  to  leam  methods,  fiar 
screening  and  serving  or  referring 
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clients  who  have  literacy  needs.  Adult 
education  practitioners  may  need  to 
upgrade  their  skills  in  using  multiple 
instructional  techniques  or  in  preparing 
students  to  meet  the  entry  requirements 
for  various  employment  and  training 
programs.  Administrators  may  need 
help  in  learning  new  and  better  ways  to 
plan  and  manage  programs.  All  staff  in 
all  programs,  paid  and  volunteer,  share 
the  need  for  ongoing  professional 
development. 

The  NIFL  sees  the  institutionalization 
of  Statewide  interagency  staff 
development  systems  as  essential  to 
program  development  and  improved 
student  achievement,  as  a  key  strategy 
for  achieving  the  larger  goals  of  all 
participating  programs,  and  as  a  critical 
element  of  the  infirastructure  necessary 
to  maintain  a  national  support  system 
for  literacy. 

Description  of  Demonstration  Project 

The  cooperative  agreements  will 
support  the  development  and 
demonstration  of  Statewide  interagency 
systems  for  adult  literacy  staff 
development  in  up  to  seven  States. 
These  systems  are  to  be  Statewide 
networks  for  providing  systematic, 
regular  staff  development  to  staff  in  all 
public  and  private  agencies  and 
organizations  that  work  with  adults  in 
need  of  basic  skills  or  literacy-related 
services. 

Program  Goals 

The  NIFL  has  established  the 
following  goals  to  be  achieved  through 
these  coo]>erative  agreements: 

1.  States  will  build  awareness  across 
agencies  of  all  literacy-related  services 
and  their  requirements,  standards, 
priorities,  and  needs  at  local  delivery 
and  State  policy  levels. 

2.  States  will  design  Statewide 
systems  for  the  continuous  delivery  of 
staff  development  services  to  the  full- 
and  part-time  staff  of  all  programs 
providing  adult  literacy  and  basic  skills 
services,  notably  those  funded  by 
AFDC/JOBS,  JTPA.  and  AEA.  The 
systems  must  be  based  on — 

•  Agreements  across  agencies  on 
common  core  values,  goals,  and 
priorities  for  staff  development,  and 

•  Commitments  from  these  agencies 
to  integrate  support  and 
accommodations  (such  as  release  or 
compensated  time  for  full-  and  part-time 
staff)  for  staff  development  activities 
into  their  provisions  for  local  service 
delivery  programs.  These  systems  will 
include  mechanisms  for — 

a.  Identifying  and  responding  to  the 
staff  development  needs  of  staff  in  all 
participating  programs,  and  for 


evaluating  the  adequacy  and  quality  of 
responses. 

b.  Sharing  effective  staff  development 
responses  among  localities  and  sub- 
State  regions,  and  developing  responses 
centrally  that  can  be  tried  and  used  in 
many  localities. 

c.  Using  state-of-the-art  approaches  to 
staff  development  that  are  based  on 
accepted  and  innovative  adult  learning 
principles. 

d.  Developing  training  expertise 
among  local  staff  to  assure  that  all 
commimities  have  increasing  capability 
to  identify  and  address  staff 
development  needs  locally. 

e.  Assuring  that  staff  development  is 
an  integrated,  on-going  educational 
process  for  staff,  rather  than  occasional, 
unrelated  training  or  workshop  exercise. 

3.  States  will  document  the  process  of 
creating  such  Statewide  interagency 
systems,  including  information  on 
incentives  and  barriers  to  successful 
implementation  within  and  across 
programs. 

4.  States  will  develop  materials  and 
processes  to  assist  other  States  in 
planning  their  own  Statewide  systems, 
and  will  work  with  NIFL  in 
disseminating  these  materials  to  other 
States  and  interested  parties. 

This  announcement  envisions  two- 
year  cooperative  agreements  with  SLRCs 
with  an  initial  award  for  one  year,  and 
an  option  for  one  additional  year, 
subject  to  program  authorization  and 
availability  of  appropriations.  A  non- 
competing  proposal  will  be  required  to 
exercise  the  option  for  year  two. 

Plan  of  Operation 

The  application  narrative  must 
include  a  2-year  plan  for  meeting  the 
program  goals  outlined  above  in 
developing  and  demonstrating  an 
interagency  staff  development  system. 

The  plan  must  describe  how  the  SLRC 
will  facilitate  and  support  the  following 
activities: 

1.  Creating  or  reconstituting  a  State 
Interagency  Planning  Group  for  staff 
development.  The  extent  of  planning 
will  depend  on  the  progress  the  State 
has  already  made  toward  establishing  a 
staff  development  system.  The  group 
must  include  representatives  from  all 
agencies  with  literacy-related  programs, 
including  AEA,  JTPA,  AFDC/JOBS. 
Head  Start,  Even  Start,  vocational 
education,  and  corrections. 

2.  Assisting  the  Interagency  Planning 
Group  in  developing  a  long-range  plan 
for  staff  development  that — 

a.  Devises  mechanisms  for  conducting 
staff  development  needs  assessment  and 
priority-setting  for  each  agency; 

b.  Gathers  and  incorporates  input  on 
staff  development  needs  from  local  or 


sub-State  regional  interagency  groups 
(described  below); 

c.  Ensures  input  from  non-profit 
State-level  literacy  organizations: 

d.  Provides  for  input  6t>m  prospective 
employers  of  literacy  clients: 

e.  Is  tied  to  State  goals  for  all  agencies 
with  literacy-related  services; 

f.  Defines  measurable  objectives  for 
staff  development  in  terms  of  learner 
progress,  improvements  in  program 
quality,  and  changes  in  staff  behavior 
and  attitudes. 

g.  Develops  plans  for  formative  and 
summative  evaluation  of  staff 
development  processes,  techniques, 
activities,  and  learning  outcomes  of  staff 
and  adult  students.  These  plans  shall 
provide  for  the  involvement  of  an 
independent  evaluator. 

h.  Assures  the  provision  of 
continuous,  integrated  staff 
development  activities. 

i.  Provides  for  continuing 
reassessment  and  adjustments  of 
activities  based  on  changes  in  State  and 
local  needs,  as  well  as  staff  feedback. 

).  Establishes  processes  for  facilitating 
the  development  or  improvement  of 
State  and  local  policies  concerning  staff 
development. 

3.  Helping  to  create  local  interagency 
groups,  made  up  of  representative  staff 
from  all  literacy-related  programs,  as 
well  as  appropriate  community  leaders, 
to— 

a.  Do  staff  development  needs 
assessment  to  help  shape  State  plans; 
and 

b.  Plan  ways  of  meeting  provisions  of 
the  State  plan  and  accomplishing  any 
special  local  goals. 

4.  Carrying  out  start-up  staff 
development  activities  iMsed  on  . 
preliminary  findings  of  State  and  local 
needs  assessment.  These  initial 
activities  might  include  cross-program 
orientation  and  interaction  among  staff 
from  various  programs,  and  training  for 
local  literacy  practitioners  in  how  to 
conduct  program  needs  assessments. 
Since  the  NIFL  is  concerned  that 
appropriate  staff  development  services 
be  delivered  to  local  staff  as  early  as 
possible  in  the  grant  term,  planning  and 
implementation  activities  should  take 
place  simultaneously. 

5.  Testing  the  effectiveness  of  the  staff 
development  system  in  the  process  of 
providing  staff  development  services  at 
the  local  level.  States  may  want  to  focus 
their  staff  development  efforts  on — 

a.  One  or  more  key  populations  of 
particular  concern  within  the  state  (such 
as  limited  English,  inner-city  or  rural 
residents,  dislocated  workers,  single 
parents  on  public  assistance,  homeless, 
prisoners.  Native  Americans);  or 
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b.  On»  or  moi*  staff  development 
issues  of  particular  concern  in  the  State, 
(such  as  how  to  do  program  assessmant, 
how  to  u8»  volunteers,  how  to  conduct 
Bsld-basad  iwtarch.  or  how  to  serve 
adults  with  learning  disabilities). 

In  developing  stan  development 
services,  the  applicant  should  consider 
the  results  of  a  recent  Department  of 
Education  study,  conducted  by  Pelavm 
Associates,  Inc.,  which  idwitify  tha 
following  kay  elements  of  effective  staff 
development  programs: 

•  experienced  and  dedicated  Uaining 
administrators  and  staff 

•  decantralized  training  services; 

•  systematic  follow-up  of  training; 

•  evaluation  procadures; 

•  services  that  are  responsive  to  the 
needs  of  staff; 

•  active  involvement  of  participants 
in  learning  process; 

•  modeling  of  appropriate 
instruction; 

•  placement  of  learning  in  a 
theoretical  framework; 

•  training  topics  that  are  appropriate 
for  staff. 

The  overall  plan  must  also  explain 
how  the  applicant  will  make  explicit 
provisions  for — 

1.  Effective  use  of  existing  human  and 
material  reaources  for  staff  development 
from  multiple  sources; 

2.  A  process  for  documenting  all 
major  activities  and  outcomes,  both 
intended  and  unintended; 

3.  Demonstration  of  state-of-the-art 
techniquas.  processest  and  materials, 
including  use  of  technology';  and 

♦.  A  process  for  supporting  NIFL's 
efforts  to  disseminate  project  findings. 

Applicable  Regulatinns  i 

The  National  Institute  for  Literacy  is 
subject  to  the  rulemaking  requirements 
of  the  Administrative  Piocedurae  Act 
(APA).  Under  the  APA.  as  now  codified 
in  title  5  of  tiie  United  States  Code, 
section  553,  matters  relMing  to  public 
prop)«ty,  loans,  giants,  benefits,  ot 
contracts  aie  not  subject  to  tlw  ' 
rulemaking  retfuirement  of  that  section. 
The  National  Institute  for  Literacy  is 
now  in  the  initial  stages  of  establishing 
a  new  progiam  recently  authorized  by 
Congress  and  onist  obligate  funds  under 
this  authority  by  September  30, 1993. 
The  National  Institute  for  Litwacy 
considmed  waiving  tins  exemption  to 
rulemaking  requirements  but 
determined  that  there  was  too  little- time 
to  propoae  rules  and  ofisr  applicmits  a 
reasanahle  amount  of  time  to  prepare 
applications  for  tiie  award  announced  in 
this  notice.  Ther^ore,  the  National 
Institute  forLiteracy  has  adopted  the 
following  nilas  for  the  conduct  of  this 
competition  and  the  resulting  award. 


The  following  regulations  of  the 
Department  of  Education  apply: 
34CFS  Past  74.  Administration  of 
Grants  to  Instftutions  of  liigfaet 
Education.  Hospitals,  and  Nanproiit 
Organizations.  The  following 
provisions  of  34  CFR  part  75: 
§§  75.50.  73.51.  75,102-75.104. 
75.10».  75.117.  75.190-75.192. 
75.200,  75.201.  75.2T5. 
34  CFR  Part  77.  Definitions. 
34  CFR  P«t  80,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 
34  CFR  Part  82,  New  restrictions  on 

Lobbying. 
34  CFR  Pan  35,  Govammentwide 
Debarmaot  and  Suspension 
(Nonprocurement)  and 
Govammentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 
The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
While  the  criteria  are  patterned  on  those 
used  generally  by  the  Department  of 
Education,  they  have  been  adapted  by 
the  National  Instihite  fur  Literacy  to 
meet  the  needs  of  this  program. 

While  the  NIFL  is  associated  with  the 
Departments  of  Education.  Labor,  and 
Health  and  Human  Services,  the 
policies  and  procedures  regarding 


(iv)  The  explicit  and  dociunented 
commitment  of  all  State  agencies  with 
programs  related  to  adult  literacy  and 
basic  skills  services  to  participate  in  a 
collaborative  decision-making  process 
to  design  and  Lmptemant  a  statewide 
system  for  staff  development; 

(v)  The  explicit  and  documented 
commitment  of  all  such  State  agencies 
to  integrate  support  and 
accommodations  (such  release  or 
compensated  time  for  full  and  part-time 
staff)  for  staff  development  activities 
into  their  provisions  for  local  service 
delivery  programs;  and 

(vi)  The  explicit  and  documented 
commitment  of  State  agencie^to 
institutionalize  the  staff  development 
system  at  the  end  of  the  cooperative 
agreement. 

(2)  Plan  of  Operation.  (25)  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including: 
(i)  The  extent  to  which  provisions 
have  been  made  to  develop  a  long-range 
planning  process  for  capacity-building 
and  program  improvement  through  staff 
development; 

(ii)  The  extent  to  which  the  planning 
process  includes  the  appropriate  range 
of  agencies  and  ^oups  with  literacy- 
related  programs,  literacy  providers,  and 


rulemaking  and  administration  of  grants     policymakers,  including  Governor's  staff 


are  not  adopted  by  the  MFL  except  as 
expressly  stated  in  this  Notice. 

Proposal  Proeasaiag  and  Review 

Selection  Criteria 

(a)(1)  In  evaluating  applications  for  a 
cooperative  agreement  under  this 
competition,  the  Director  uses  the 
following  selection  criteria. 

(2)  The  maximum  score  for  all  the 
criteria  in  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion: 

(1)  Capability  and  Commitment.  (15) 
The  Director  reviews  each  application'  to 
determine  the  State's  cap^ility  and 
commitment  to  develop  and 
demonstrate  a  comprehensive  Statewide 
system  for  the  continuous  delivery  of 
staff  developmmt  to  staff  of  all 
programs  providing  adult  literacy  and 
basic  skills  services.  Evidence  of 
capability  and  commitment  include^ 

(i)  A  demonstration  of  how  well  the 
applicant  understands  the  purpose  of 
such  a  system  in  relation  to  the  overall 
goals  and  priorities  of  NIFL; 

(ii)  The  extent  to  which  this  effort  is. 
tied  to  State  goals  for  all  agencies  and 
groups  with  literacy-related  services; 

(iii)  The  extent  to  which  the  applicoit 
knows  about  and  builds  on  existing  staff 
development  meehanisms; 


and  prospective  employers  of  literacy 
clients: 

(iii)  The  extent  to  which  the  plan 
includes  a  process  for  developing 
consensus  across  agencies  and  groups 
on  common  core  values,  goals,  and 
priorities  for  staff  development; 

(iv)  The  extent  to  which  the  plan 
includos  appropriate  mechanisms  for 
conducting  initial  and  ongoing  needs 
assessment  and  priority-setting  for  staff 
development  that  involve  key  State  and 
local  constituencies; 

(V)  The  extent  to  which  the  plan 
proposes  a  process  for  developing  and 
testing  measurable  objectives  for  staff 
development  in  terms  of  learner 
progress,  program  improvement,  and 
changes  in  staff  behavior  and  attitudes; 

(vi)  The  extent  to  which  the  plan 
provides  for  centrally-developed  and 
locally-provided  responses  to  staff" 
development  needs; 

(vii)  The  extent  to  which  the  plair 
provides  for  implementing  the  staff 
development  system  throu^  the 
provision  of  continuous,  integrated, 
local  staff  development  services; 

(viii)  The  extent  to  which  the  phm 
addresses  the  need  for  developing 
training  expertise  among  local  staff  to 
assure  that  communities  increase  theix 
ability  to  identify  and  address  staff 
development  needs  locally; 
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(ix)  The  extent  to  which  the  pUn 
provides  for  the  effective  use  of  existing 
human  and  material  resources  from  all 
partidoating  agencies:  and 

(x)  lAe  extent  to  which  the  plan 
identifies  a  process  for  developing  or 
improving  State  ar>d  local  pohdes  to 
institutionalize  (»tgoing  staff 
development  practices. 

(3)  Quality  of  Key  Personnel.  (20)  The 
Director  reviews  each  application  to 
detennine  the  quality  of  key  personnel 
for  the  project,  including: 

(i)  The  extent  to  which  the 
quahfications  of  key  perscmnel  reflect 
experience  and  training  in  staff 
development  and  related  areas; 

(ii)  The  extent  to  which  the 
qualifications  of  participating  SLRC  staff 
are  Appropriate  to  the  responsibilities 
assigned  in  this  project,  and  how  well 
these  assignments  fit  with  any  other 
roles  and  responsihilities: 

(iii)  The  quality  of  personnel  to  be 
assigned  by  each  agency  to  the  Stale 
interagency  planning  group  for  staff 
development,  and  the  extent  to  which 
these  assigrmients  reflect  the  agencies' 
high-level  commitment  to  the  project; 
and 

(iv)  The  applicant's  policy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
religion,  gander,  age,  or  disability. 

i4)  Budget,  Cost  Effectiveness,  and 
Use  of  Resources.  (10)  The  Director 
reviews  each  application  to  determine 
the  extent  to  wnich: 

(i)  The  budget  is  adequate  to  support 
project  activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project: 

(iii)  Other  related  mnds  and  resources 
are  used  to  help  support  the  project;  and 

(iv)  The  applicant  describes  a  plan  for 
securing  and  maintaining  financial 
!3'?pport  for  the  staff  development 
system  beyond  the  term  of  the 
rooperative  agreement. 

(5)  Documentation  and  Evaluation 
Plan.  (20)  The  Director  reviews  eadi 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which: 

(i)  The  applicant's  methods  of 
evaluation  are  appropriate  to  the 
project; 

(ii)  The  applicant  outlines  a  process 
for  documentation  of  all  major  activities 
and  outcomes,  both  intended  and 
unintended; 

(iii)  The  plan  includes  formative  and 
summative  evaluation  of  staff 
development  processes,  techniques, 
activities,  and  learning  outcomes  of  staff 
aiid  aduh  students;  and 

(iv)  An  independent  evaluator,  with 
appropriate  qualifications  and 


experience,  will  be  involved  throughout 
the  project  period;  and 

(v)  Tne  applicant  is  willing  to 
participate  in  NIFL  efforts  to 
disseminate  project  findings. 

(6)  Significance  of  the  Proposed 
Project.  (10)  The  Director  reviews  eadi 
application  to  detennine  the  proposed 
project's  potential  to  make  a  significant 
contribution  to  staff  development 
systems,  as  measured  by  factors  such  as: 

(i)  The  addition  to  the  knowledge  base 
of  statewide  staff  development  practices 
for  literacy  and  basic  skills, 

(ii)  The  extent  to  which  the  project  is 
designed  to  yield  materials  and 
outcomes  that  can  be  disseminated  and 
used  in  other  States. 

(iii)  The  quality  of  the  plan  for 
disseminating  findings  and  materials  to 
other  States  and  interested  parties;  and 

(iv)  The  likelihood  that  the  project 
will  result  in  the  institutionalization  of 
ongoing  mechanisms  for  staff 
development  in  hteracy  and  basic  skills. 

Selection  of  Applications 

The  Director  uses  34  CFR  75.217  in 
selecting  an  application  for  award.  The 
Director  is  particularly  interested  in 
bringing  together  States  that  have  made 
a  strong  commitment  to  interagency 
coordination  in  the  area  of  adult  hteracy 
and  that  represent  a  variety  of  regions 
and  programmatic  characteristics.  The 
Director  will  consider  States  at  different 
levels  of  development  in  the  area  of  staff 
development  systems  for  adult  literacy 
as  long  as  those  States  have  an  ability 
to  benefit  from  the  project  and  can 
demonstrate  a  strong  commitment  to 
interagency  coordination. 

Other  Applications  Requirements 

The  application  shall  include  the 
following: 

Project  SumoNuy 

The  proposal  must  contain  a  200- 
word  summary  of  the  proposed  project 
suitable  for  publication.  It  should  not  be 
an  abstract  of  the  proposal,  but  rather  a 
self-contained  description  of  the 
activities  that  would  explain  the 
proposal.  The  summary  should  be  free 
of  jargon  and  technical  terminology,  and 
should  be  understandable  by  a  non- 
specialist  reader. 

Project  Description 

This  description,  which  is  to  include 
the  Plan  of  Operation,  should  not 
exceed  fifteen  (15)  single-spaced  pages, 
or  thirty  (30)  double-spaced  pages.  The 
description  may  be  amplified  by 
material  in  attachments  and  appendices, 
but  the  body  should  stand  alone  to  give 
a  complete  picture  of  the  Center. 
Prc^sals  which  exceed  15  single- 


spaced  pages  or  30  double-speced  pages 
will  not  be  reviewed. 

Budget  Proposal 

The  proposal  must  contain  a  budget 
for  each  year  of  support  reauest«d  and 
cumulative  budget  lor  the  mil  2  year 
term  of  the  cooperative  agreement.  The 
budget  format  may  be  reproduced  as 
needed.  Facsimiles  may  oe  used,  but  do 
not  make  substitutions  in  prescribed 
budget  categories.  Additional  pages  far 
budget  explanation  and  amplification 
should  be  atta<:hed  and  must  be 
consistent  with  the  data  and  categories 
on  the  form.  AH  budget  requests  must  be 
documented  and  justified. 

The  budget  proposal  should  be  bound 
in  a  Separate  Document  In  addi'Jon  to 
submitting  a  budget  for  the  project  as  a 
whole,  applicants  should  prepare 
separate  budgets  for  individual 
activities.  Personnel  items  should 
include  the  names  (or  position  titles)  of 
key  staff,  number  of  hours,  and 
applicable  hourly  rates.  Discussion  of 
equipment.  suppHes,  and  travel  should 
include  both  the  cost  and  the  purpose 
and  justification.  Budgets  should 
include  all  Centw  costs  and  should 
identify  contributed  costs,  ami  support 
from  other  sources,  if  any.  Sources  of 
support  should  be  clearly  identified  in 
all  instances.  The  financial  aspects  of 
any  cost  sharing  and  joint  or  cooperative 
fuiKiing  by  members  of  a  partnership 
formed  for  purposes  of  the  proposal 
should  be  shown  in  a  detailed  budget 
for  each  party.  These  budgets  should 
reflect  the  arrangentents  among  the 
parties,  and  should  show  exactly  what 
cost-sharing  is  proposed  for  each  budget 
item. 

Applications  should  provide  a 
detailed  breakdown  of  each  cost 
cat^ory  in  the  budget  summary. 

Applications  should  indicate  all 
direct  and  indirect  costs  that  the 
applicant  will  require  of  the  project.  It 
should  also  indicate  in  detail  all 
resources,  whether  direct  or  in-kind, 
that  the  applicant  or  others  will  provide 
to  the  project  over  and  above  the  funds 
provided  by  the  National  Institute  for 
Literary. 

[Note:  Matching  is  not  required  for  this 
announcementl. 

Current  and  Pending  Support 

All  current  project  support  frcm 
whatever  source  (such  as  Federal,  State, 
or  local  government  agencies,  private 
foundations,  commercial  organizations) 
must  be  listed.  The  list  must  include  the 
proposed  project  and  all  other  projects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  senior  fiersonnel, 
even  if  they  receive  no  salarj'  .support 
from  the  project.  The  numbei  of  person- 
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months  or  percentage  of  effort  to  be 
devoted  to  the  projects  must  be  stated, 
regardless  of  source  of  support.  Similar 
information  must  be  provided  for  all 
proposals  that  are  being  considered  by 
or  will  be  submitted  soon  to  other 
sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  f>ossible  sponsors,  all 
of  them  must  be  listed.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  Institute. 

Any  me  proposed  to  be  paid  to  a 
collaborating  or  "partner"  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(propceed  or  in  efiisct)  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear.  If  any  part  of  the  project  is 
to  be  subcontracted,  a  budget  and  work 
plan  prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 

Eligible  Applicants:  The  following  are 
eligible  for  a  new  award  under  this 
program:  Governors  of  each  State,  U.S. 
Possessions  and  Trust  Territories,  and 
the  Mayor  of  the  District  of  Columbia. 
(Application  may  be  made  by  a  group  of 
Governors  acting  in  behalf  of  a  Regional 
State  Literacy  Resource  Center). 

Deadline  for  Transmittal  of 
Applications:  September  8, 1993. 

Available  Funds:  This  project  will  be 
awarded  as  a  cooperative  agreement.  In 
Fiscal  Year  1993,  $1,700,000  is  available 
for  the  first  year  of  funding.  The  funding 
level  for  year  2  defends  upon  program 
authority,  the  availability  of  funds,  and 
needs  as  reflected  in  the  approved 
application. 

Estimated  Number  of  Awards:  5-7. 

Note:  The  National  Institute  for  Literacy  is 
not  bound  by  any  estimates  in  this  Notice. 

Project  Period:  Up  to  24  months. 

Instructions  for  Transmittal  of 
Applications: 

(a)  To  apply  for  a  cooperative 
agreement — 

(1)  Mail  the  original  and  ten  (10) 
copies  of  the  application  on  or  before 
the  deadline  date  of  September  8, 1993, 
to:  National  Institute  for  Literacy.  800 
Connecticut  Avenue.  NW..  suite  200, 
Washington,  DC  20006,  Attention: 
(CFDA  »84.257D). 

(2)  Hand  deliver  the  application  by 
4:30  p.m.  (Washington,  DC  time)  on  the 
deadline  date  to  the  address  above. 


(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifonnly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  ofHce. 

(2)  The  National  Institute  for  Literacy  will 
mail  ■  Grant  Applicant  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  ttie  application,  the  applicant 
should  call  the  National  Institute  for  Literacy 
at  (202)  632-1500. 

(3)  The  applicant  must  indicate  onlhe 
envelope  and  in  Item  10  of  the  application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  of  the  competition  under 
which  the  application  is  being  submitted. 

Application  Forma 

The  appendix  to  this  announcement 
is  divided  into  three  parts  plus  a 
statement  regarding  estimated  public 
reporting  burden  and  various  assurances 
and  certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  n:  Budget  Information — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials: 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying: 
Debasement.  Suspension,  and  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  90-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  BO-0014.  9/90)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  National  Institute  for  Literacy. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 


instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  me  assurances  and 
the  certifications.  However,  the 
application  form,  the  assiuBnces.  and 
certifications  must  each  have  an  original 
signature.  No  award  can  be  made  unless 
a  completed  application  has  been 
received. 

Grant  Administration 

The  administration  of  the  cooperative 
agreement  for  the  Center  for  Learning 
Disabilities  is  governed  by  the 
conditions  of  the  award  letter.  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  parts  74.  75,  76.  77.  79,  80,  81. 
82.  85  and  86  (July  1, 1992),  set  forth 
administrative  and  other  requirements. 
This  document  is  for  sale  through  the 
Superintendent  of  E)ocuments. 
Government  Printing  Office. 
Washington.  DC  20402.  The  telephone 
number  is  (202)  783-3288  for 
subscription  information.  It  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  policies  and  procedures  in  the 
EDGAR  which  are  applicable  to  this 
award.  If  a  proposal  is  recommended  for 
an  award,  the  Grants  official  will 
request  certain  organizational, 
management,  and  financial  information. 

The  following  information  on  grant 
administration  deals  with  questions  that 
project  directors  often  raise. 

General  Requirement 

Grants  and  Cooperative  Agreements 
for  Federal  financial  assistance  are 
subject  to  certain  general  requirements, 
such  as  compliance  with  the  Civil 
Rights  Act  of  1964,  Title  IX  of  the 
Education  Amendments  of  1972,  the 
Americans  with  Disabilities  Act  of  1990 
and  other  laws  and  regulations 
prohibiting  discrimination;  drugfree 
workplace  requirements;  restrictions  on 
lobbying:  patent  and  copyright 
requirements;  cost  sharing;  and  the  use 
of  U.S.  flag  carriers  for  international 
travel.  These  are  summarized  in  the 
Grant  General  Conditions.  The 
appropriate  terms  and  conditions  will 
accompany  notification  of  award. 

Prior  Approval  Requirements 

Prior  written  approval  from  NIFL  is 
required  for  transferring  a  significant 
part  of  the  project  activities;  making  a 
major  change  in  objectives  or  scope; 
making  a  change  in  the  project  director 
or  level  of  effort;  making  rearrangements 
or  alterations  costing  $10,000  or  more; 
and  transferring  funds  from  participant 
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support.  These  changes  require  prior 
NIFL  approval. 

Transfer  of  Project  Director 

When  a  Project  Director  plans  to  leave 
an  institution  during  the  course  of  an 
award,  the  institution  has  the 
prerogative  to  nominate  a  replacement 
of  request  that  the  award  be  terminated 
and  closed  out.  Replacement  of  the 
project  director  is  subject  to  NIFL 
approv<»J.  In  those  cases  where  a 
particular  project  director's 
participation  is  integral  to  a  given 
project  and  the  original  and  new 
institutions  agree,  the  NIFL  will 
facilitate  a  transfer  of  the  award  and  the 
assignment  of  remaining  luiobligated 
funds  to  the  project  director's  new 
institution. 

Suspension  or  Termination  of  Award 

NIFL  grants  and  cooperative 
agreements  may  be  suspended  or 
terminated  in  accordance  with  the 
procedures  contained  in  the  Grant 
General  Conditions.  Termination  may 
be  by  mutual  agreement.  Termination  by 
mutual  agreement  shall  not  affect  any 
commitment  of  funds  that,  in  the 
judgment  of  the  Institute  and  the 
grantee,  had  become  firm  before  the 
effective  date  of  the  termination. 

Reporting  Requirements 

The  grantee  must  submit  the 
following  reports: 

•  Quarterly  Performance:  A  brief  2-3 
page  report  of  progress;  due:  Within  20 
days  of  the  end  of  each  quarter. 

•  Continuation  Application:  Contents 
to  be  determined  by  the  NIFL;  due:  By 
Hhe  end  of  the  2nd  quarter  of  year-1. 

•  Final  Report:  Due:  90  days  after  the 
expiration  of  or  termination  of  support. 


More  detailed  specifications  about 
reporting  requirements  will  be  provided 
within  three  months  after  the  award. 

Electronic  Submission  of  Proposals  and 
Reports 

The  NIFL  is  exploring  the  feasibility 
of  receiving  reports  and  proposals  using 
technology  that  will  be  part  of  the 
National  Literacy  Database.  Further 
information  about  this  activity  will  be 
provided  by  the  Institute  during  y^ar 
one  of  the  award. 

Continuation  Proposal 

Following  year  1  of  the  award,  and  to 
receive  funding  for  year  2,  the  recipient 
is  required  to  submit  a  continuation 
proposal.  The  proposal  should  describe 
significant  activity  during  the  past  year, 
and  explain  what  will  be  accomplished 
during  the  next  award.  This  proposal 
should  also  contain  projections  of  work 
for  the  next  year. 

Acknowledgment  of  Support  and 
Disclaimer 

An  acknowledgment  of  the  NIFL 
support  and  a  di«:laiiDer  must  appear  in 
publications  of  any  material,  whether 
copyrighted  or  not,  based  on  or 
developed  under  NIFL-supported 
projects: 

This  material  is  based  upon  work 
supported  by  the  National  Institute  for 
Literacy  under  Grant  No:  (grantee  should 
enter  NIFL  grant  number). 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included: 

Any  opinion,  findings,  and  conclusions  or 
fecwnmendations  expressed  in  this  material 
are  those  rrfthe  author(s)  and  do  not 
necessarily  reflect  the  views  of  the  National 
Institute  fbr  Literacy. 


F0«  FURTHER  INFORMATION  CONTACT: 
Victor  WestbnxA.  Director.  Contracts 
and  Grants.  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW., 
suite  200,  Washington.  DC  20006. 
Telephone:  202-632-1500.  FAX:  202- 
632-1512.  Individuals  who  use  a 
telecommunications  device  for  the  daaf 
(TDD)  may  call  202-632-1529  betwem 
the  hours  8  a.m.  and  5  p.m..  Eastern 
time.  Monday  through  Friday. 

Program  Aotfaority:  20  U.S.C  1213C 

Instructions  for  Estimated  Public 
Reporting  Burden:  Under  terms  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  and  the  ragulatioDS 
implementing  the  Act,  the  National 
Institute  lor  Literacy  invites  comment 
on  the  public  reporting  burden  in  this 
collection  of  information.  Public 
reporting  burden  for  this  collection  of 
infonnatioo  is  estimated  to  average  65 
hoiu^  per  re^Knse.  including  the  time 
for  reviewing  instnictions.  BOttrr>^^ng 
existing  data  sources,  gathering  and 
disseminating  the  data  needed,  and 
completing  and  reviewing  the  ooUection 
of  information.  You  may  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  National  Institute  for  Literacy,  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project, 
Washington,  DC  20503. 

(Infbnnation  collection  approved  under  0MB 
control  number  3200-0020,  Expiration  date: 
June  1394) 

Uliae  Darke, 

Acting  Interim  Dinctor,National  Institute  for 
Literocy. 
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INSTRUCTIONS  FOR  THE  SF  424 


Public  reporung  burden  for  this  collecuon  of  informauon  is  csumated  lo  average  45  minuies  per  iwponse  includins  ume  for 
reviewing  insiniciions,  searching  cxisung  data  sources,  gathering  and  maintaining  the  data  needed  and  comDlcunc  and 
reviewing  the  collecuon  of  inlormation.  Send  commenis  regarding  the  burden  estimate  or  any  other  aspect  of  this  colloruon 
of  information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budeet  Paner^ork 
Reduction  Project  (0348-0043).  Washington.  DC  20503.  ^      paperwork 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  f^^u  ovuKjti, 


This  IS  a  standard  form  used  by  applicants  as  a  required  faccsheet  for  preapplications  and  applicauorts  submuied  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  States  which  have  established  a  review  and 
comment  procedure  in  response  to  ExecuUve  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opponunuy  to  review  the  applicant's  submission 


Item:  Entry: 

1.  Self-explanatory. 

2.  Date  apphcauon  submitted  to  Federal  agency  (or  State  if 
applicable)  &  applicant's  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  exisung 
award,  enter  present  Federal  idenufier  number.  If  for  a 
new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  pnmary  organizauonal 
unit  which  will  undenake  the  assistance  acuvity.  compleu 
address  of  the  applicant,  and  name  and  telephone  number 
of  the  person  to  contact  on  mauers  related  to  this 
application. 

6.  Enter  Employer  Idenuficaiion  Number  (EIN)  as  assigned 
by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  ihe  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letier(s)  m 
the  space(s)  provided: 

—  "New"  means  a  new  assistance  award.' 

—  "Conunuauon"  means  an  extension  for  an  additional 
funding/budget  penod  for  a  project  with  a  projected 

completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number 
and  title  of  the  program  under  which  assistance  is 
requested. 

1 1  Enter  a  bnef  dcscnpiive  title  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet  If  appfX)priaie  (e.g. 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  summary  description  of 
this  project 


Item: 


Entry: 


14. 


15. 


1 2.  List  only  the  largest  political  entibes  affected  (eg.,  Sute. 
counties,  cities). 

13.  Self-explanatory. 

List  the  applicant's  CongressionafDistria  and  any 
Dismct(s)  affected  by  the  program  or  project 

Amount  requested  or  lo  be  contributed  during  the  fust 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contnbuuons  should  be  included  on  appropriate  bnes 
as  applicable.  If  the  acuon  wUI  result  in  a  dollar  ch^ge  to 
an  exisung  award,  indicate  o/i/yihe  amount  of  the  change. 
For  decreases,  enclose  the  amounts  in  parentheses.  If  both 
basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple  program 
funding,  use  totals  and  show  breakdown  using  same 
categones  as  item  IS. 

Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  appbcauon  is  subject  to  the  Sute 
intergovernmental  review  process. 

This  quesuon  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes. 

To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's  auihonzauon 
for  you  to  sign  this  application  as  ofTidal  representauve 
must  be  on  Tile  in  the  applicant's  ofTice.  (Certain  Federal 
agencies  may  require  that  this  authorization  be  submitted 
as  part  of  the  applicauon.) 


16. 


17. 


18. 
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INSTRUCTIONS  FOR  THE  SF^24A 


PubUc  repofung  burdea  for  this  collccuon  of  informauon  is  estiflUMcd  lo  average  180  minutes  per  response,  including  time  for 
reviewing  ir«tn»ciions,  searching  existing  data  sources,  gaihenng  and  maintaining  the  data  needed,  and  completing  and  reviewmg 
the  coiiecuon  of  information.  Send  comments  regarding  ibe  burden  csumaie  or  any  other  aspect  of  this  coUecuon  of  information, 
including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction 
Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOtR  COMPLETED  FORM  TO  THE  OFRCE  OF  MANAGEMENT  AND  BUDGET, 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructioas 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  ihe  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelmes  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  drfferent  funcuons  or  activiues  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  fuiKUon  or  acuvuy  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by 
luncuon  or  activity.  Sections  A.  B.  C.  and  D  should  include 
budget  esumaies  for  the  whole  ptofcci  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  laticr  case.  Sections  A. 
B.  C.  and  D  should  provide  the  budget  for  the.  first  budget 
penod  (usually  a  year)  and  Secuon  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  conum  a  breakdown  by  the  object  class 
cuiegones  shown  in  Lines  a-k  of  Section  B 

Section  A.  Budg«t  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  apphcauons  pcruumng  to  a  sutgle  Federal  grant  program 
(Federal  Domestic  Assistance  Caulog  number)  and  hoi 
requiring  a  funcuonal  or  acuvity  breakdown,  enter  on  Line  I 
under  Column  (a)  the  catalog  program  title  and  the  catalog 
number  in  Column  (b).  j 

For  applicauons  pertaining  to  a  angle  program  requiring  budget 
amounts  by  muluple  functions  or  actjviues.  cnirr  the  name  of 
euth  acuvuy  or  function  on  each  line  in  Column  (a),  and  enter 
the  catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  funaion  or  activity,  enter  the  catalog  program 
title  on  each  line  in  Column  (a)  and  the  respective  catalog 
number  on  each  line  in  Column  (b). 

For  applicauons  pcnaming  lo  mtMpk  programs  where  one  or 
more  programs  require  a  breakdown  by  funcuon  or  acuviiy. 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addiuonal  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  ney»  applications,  leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry  in  Colunms  (a)  and  (b).  enter  in  Columns  (e).  (0. 
and  (g)  the  appropriate  amounts  of  funds  needed  to  suppon  the 
project  for  the  first  funding  penod  (usually  a  year) 


UMI 


For  continuing  gram  program  applications,  submit  these  forms 
before  the  end  of  each  funding  penod  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  penod  only  if  the  Federal  grantor  agency  iPiStrucuons 
provide  for  this.  Otherwise,  leave  these  columns  blank  Enter  in 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  penod.  The  amouni(s)  in  Column  (g)  should  be  the 
sum  of  amounts  m  Columns  (c)  and  (0 

For  supplemental  grants  and  changes  to.existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  m  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  m  Column  (0 
the  amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  m  Columns  (e)  and  (0  The  amount(s)  m  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (0- 

Li«e  5— Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  die  column  headings  (I)  through  (4),  enter  the  uiles  of  the 
same  programs,  functions,  and  acuviucs  shown  on  Lines  I -4. 
Column  (a).  Secuon  A.  When  addiuonal  sheets  are  prepared  for 
Section  A.  provide  similar  column  headings  on  each  sheet  For 
each  program,  function  or  activity,  fill  in  the  total  requirements 
for  funds  (both  Federal  and  non-Federal)  by  object  class 
categones. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  ij  -  Show  the  aoKMini  of  indirect  cost. 

Line  ik  -  Enter  the  total  of  amounts  on  Lmes  6i  and  6j.  For  all 
applications  for  new  grants  and  coniinuauon  grants  the  total 
amount  in  column  (S).  Line  6k.  should  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g).  Line  5.  For 
supplemenul  grants  and  chaogies  to  grants,  the  total  amount  of 
the  UKrease  or  decrease  as  shown  in  Columns  (l)-(4>.  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (0  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF^24A  (continued) 


narrative  siaicmeni  ihc  nature  and  source  of  income.  The 
esumated  amount  of  program  income  may  be  considered  by  the 
federal  grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  If  in-ldnd  contributions  are  included,  provide 
a  bnef  explanauon  on  a  separate  sheet 

Column  (a)  -  Enter  the  program  titles  idenucal  to 
Column  (a).  Section  A.  A  breakdown  by  funcuon  or 
activity  IS  not  necessary. 

Column  (b)  -  Enter  (he  coninbuiion  to  be  made  by 
die  applicant. 

Column  (c)  -  Enter  the  amount  of  (he  State's  cash 
and  in-kind  conmbuuon  if  the  applicant  is  not  a  State 
or  State  agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column  blank. 

Column  (d)  •  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  ^T>m  all  other  sources. 

Column  (e)  •  Enter  totals  of  Columns  (b).  (c).  and 
(d). 

Line  12 — Enter  the  total  for  each  of  Columns  (b)-(e).  The 
amount  in  Column  (e)  should  be  equal  U)  the  amount  on  Line  S. 
Column  (0  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  •  Enter  the  amount  of  cash  from  ail  other  sources 
needed  by  quarter  during  the  Hrsi  year. 


Line  15  •  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  •  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applicauons.  enter  in  the  proper  columns  amounts  of 
Federal  funds  which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in  years). 
This  secuon  need  not  be  completed  for  revisions  (amendments, 
changes,  or  supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  utles. 
submit  additional  schedules  as  necessary. 

Line  20  -  Enter  (he  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepare^^for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object-class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal 
grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  dunng  the 
funding  period,  die  estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirea  expense. 

Line  23  •  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the 
Davis-Bacon  Aa  (40  U.S.C.  i8276a  (o  276a  -  7).  the 
Copeland  Act  (40  U  S.C.  55276c  and  18  U  S.  C. 
55874).  and  the  Contract  Work  Hours  and  Safety 
Standards  Aci  (40  U.S.C.  55327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreemenis. 

10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiitmcnis  of  Section  102(a)  of  the  Rood 
Disaster  Proiccuon  Act  of  1973  (PL.  93-234)  which 
requires  recipients  in  a  special  flood  hazard  area  to 
participate  m  ihe  program  and  to  purchase  flood 
insurance  if  the  loial  cost  ol  insurable  construe  uon  and 
acquismon  is  S  10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental  Policy 
Act  of  1969  (PL.  91-190)  and  Executive  Order  (EO) 
I1S14;  (b)  nouficauon  of  violating  faciliues  pursuant 
10  EO  1 1738:  (c)  protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluaDon  of  flood  hazards  in  floodpiains  in 
accordance  with  EO  11988:  (e)  assurance  of  project 
consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  §51431  ei  seq): 
(0  conformity  of  Federal  actions  to  Sute  (Clear  Air) 
implementation  Plans  under  Section  176(c)  of  the 
Gear  Air  Act  of  1955.  as  amended  (42  U.S.C.  §§  7401 
et  seq.):  (g)  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking  Water  Act  of 
1974.  as  amended.  (PI..  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered  Species  Act 
of  1973.  as  amended,  (PL.  93-205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  551271  et  seq.)  related  to  pioiecung 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  comphance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic  propcnies).  and 
the  Archaeological  and  Historic  Preservauon  Act  of  1974 
(16U.SC.469a-leiseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the  proiecuon  of 
human  subjects  involved  in  research,  development,  and 
related  acuviues  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544.  as  amended.  7  U.S.C.  2131  ci  seq.) 
pertaining  lo  the  care,  haiuiling.  and  ireaimenl  of  warm 
blooded  animals  held  for  research,  teaching,  or  other 
acuviues  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §5  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in  construcbon  or 
rehabilitauon  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  Tmancial  and 
compliance  audits  in  accordaiKe  with  ihe  Single  Audit 
Act  of  1984  or  0MB  Circular  No.  A-133,  Audits  of 
Insuiutions  of  Higher  Learning  and  other  Non-profit 
Institutions. 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regtilations  and  policies 
governing  this  program. 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Depagttnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
arkl  tier  requirements  stated  at  Section  85.1 10. 

Instmctioiis  for  Certification 

1.  By  signinR  and  submitting  this  proposal,  the 
prospeoive lowertia'paitiapant  is  providing  the 
ootification  set  out  below. 


2.  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  theprospectivc  lower  tier  paitidpant 
knowingly  renderea  an  erroneous  ccRification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  origiaated  may  pursue  available 
remedies,  including  suspension  aiKl/or  ddurmenL 

3.  The  prospective  lower  tier  participant  shall  provide 
iznmeaiate  written  notice  to  the  peison  to  which  this 

Eopoul  is  submitted  if  at  any  tune  the  prospective 
wer  oer  paitidpant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  dinimstances. 

4.  The  terms  'covered  transaction,'  'dAaxnd,' 
"suspended,"lneiigiblc")ower  tier  covered 
transaAion,'  'paitiapant*  'person.'  'primary  covered 
transaction.'  "ptindpal.*  'proposal,'  and  'voiuntanly 
exdtxled,' as  used  in  this  dausc;  have  the  meaniiws 
set  out  in  the  Definitions  and  Coverage  sections  of 
rtilesimptemcming  Executive  Orderl2S49.  You  coy 
contaa  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  ofthose  regulations. 

5.  The  prospective  lower  tier  partidpant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  peison  who  is  debarred, 
suspended,  declared  indigiUe;  or  vohintaiily 
excluded  from  pattidpation  in  this  covered 
transaction,  unwss  authorized  by  the  department  or 
agency  with  which  this  transaction  miginated. 


6.  The  prospective  tower  tier  paitidpant  further 
agrees  by  submitting  this  proposal  that  it  will 
indude  the  dause  tmed  "Certification  Regarding 
Debarment,  Suspension.  Ineligibility,  and  Voluntary 
Fxriusion-Lower  TierCovered  Transactions,' 
without  nwdification,  in  all  lower  tier  covered 
transactions  and  to  all  loUdtations  for  tower  tier 
coveied  tiansactions. 

7.  A  parrifijppfipxiiwpipdtTMisactionmayrriy 
upon  a  certffication  of  a  prospeodvc  paitidpant  in  a 
lower  tier  covered  transaction  that  it  IS  not 
debarred,  suspended,  indigibk  or  voluntarily 
exduded  from  the  covered  transaction,  unless  it 
knows  that  the  certificatian  is  erroneous.  A 
partidpant  may  dedde  the  method  ind  frequency 
by  which  it  determines  the  eligibility  (rf  its 
pindpals.  Each  pajtidpant  may,  but  is  not 
required  to,  checK  the  Nonprocuiement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
oonsttued  lo  require  establishment  ofa  system  of 
reooids  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  infbnnatton  of  a  paitidpant  is  not  required  to 
exceed  that  whkh  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  tmsactioRS  authorized  under 
paragraph  5  of  these  instncttons,  if  a  pattiapant  w 
a  covered  transaction  knowingly  entersfato  a  tower 
tier  covered  transaction  with  a  person  who  IS 
suspended,  debarred,  ineligible,  or  vohtntanly 
excluded  from  paitidpation  in  this  transaction,  in 
addition  to  otho- remedies  available  to  the  Federal 
Govenunent,  the  department  or  agency  with  which 
this  transaction  originated  may  ptustie  available 
remedies,  induding  suspension  and/or  debarment 


Certification 


(1) 


.that  neither  it  nor  its 


The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither 
prindpab  are  presently  deoarred,  suspended,  proposed  for  debarment,  declared  ineligible. 


or 


voluntarily  exduded  from  participation  in  this  transaction  by  any  Federal  department  or  agency. 

<2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  this  proposaL 


NJAMEOFAPPUCANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROIECT  NAME 
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DATE 
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CERTIFICATIONS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppikaMs  should  refcr  to  the  regulations  ciicd  below  to  determine  the  ocitirication  to  which  they  are  required  to  aHcst.  Applicants 
should  also  review  the  instnxtions  for  ccrtjricaiionmduded  in  thernubtionsbeforecoonpletingtlpsfonrn.  Signature  of  this  form 
provide  for  compliance  with  certification  requirements  under  34  CTR  Part  82,  "New  Restrictions  on  Lobbying/  and  34  CFR  Part  85. 
Ai)vemment-wjde  Ori>annent  and  Suspension  (Nonprocurement)  and  Coverrunertt-wide  Roquircmcnts  ror  Drug-Free  Workplace ' 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Department 
at  Education  determines  to  award  the  covered  transaction,  giant,  or  cooperative  agrocment. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  US.  GxJe.  and  im- 
plemented at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  overSlOO.OOO.as  defined  at  34  CFR 
Pan  82,  Sections  81105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wiU  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
fluetKing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  ui  connec- 
tion  with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  and  the  extension,  continuation, 
renewat  amendment,  or  modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at- 
tempting to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Conmss,  an  officer  or  employee  of  Congress,  or  an 
empkijwe  of  a  Membier  of  Congress  in  con  ncct  ion  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLU  'Disclosure  Form 
to  Report  Lobbying,'  In  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  langiiage  of  this  cer- 
tification be  included  in  the  award  documents  for  all  sub- 
awards  at  all  tiers  (including  subgrants,  contracts  under  grants 
and  cooperative  agreements,  and  subcontracts)  and  that  all 
subrccipients  shaUcertify  and  disclose  accordingly. 


2.  DEBARMENTVSUSFENSION,  AND  OTHER 
RESPONSIBIUTT  MATTERS 

A»  required  by  Executive  Order  1 2549,  Debarment  and  Suspen- 
sion, and  implemented  at  34  CFR  Part  85,  for  prospective  par- 
ticipants in  primary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Arc  not  presently  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  volununiy  excluded  from 
covered  transactions  by  any  Federal  department  or  agcncy; 

(b)  Have  not  within  a  thiee-ycar  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sute,  or  local)  transaction  or  contract  under 
a  public  transaaion;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  fabification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemmcnul  entity  (Federal,  Sutc,  or 
local)  wiih  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification,  and 


(d)  Have  not  within  a  three-year  period  preceding  this  ap- 
plication had  one  or  more  public  transactions  (Federal,  State, 
or  kxal)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  sute- 
ments  in  this  c^tiiication.  he  or  she  shall  attach  an  explanation 
to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and  im- 
plemented at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  pro- 
vide a  drug-firee  workplace  by: 

(a)  Publishing  a  sutcment  notifying  employees  that  the  unlaw- 
ful manufacture,  distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workplace 
and  specifying  the  actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-froe  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  ef  drug  abuse  in  the  workplace; 

(2)  The  grantee'^  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  pertormanoe  of  the  grant  be  given  a  copy  of  the  state- 
ment required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant. 
Inc  employee  will— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  oonvictwn  for 
a  violation  of  a  crunmal  drug  sutute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(c)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  notice, 
including  MMition  title,  to:  Director,  Grants  and  Contracts  Ser- 
vice, U^sT  Department  of  Education,  400  Maryland  Avenue, 
S.W.(Room5l24,  CSA  Regional  Office  Building  No.  3). 


1 
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Washington,  DC  20202-4571 .  Notice  shall  include  the  identifica- 
tion ntunbcr(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted— 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reauiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabihtation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragraphs  (a), 
(b),(c),(dUe).and(f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  connection  %vith  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CTRPart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85^10 - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  %vill  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

Bw  Ifconvictedofa  criminal  drug  offeiue  resulting  from  a 
violation  occurring  during  the  condtict  of  any  grant  aahrity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  G>ntracts 
Service,  U.S.  Department  of  Education.  400  Maryland 
Avenue,  SW.  (Room  3124,  GSA  Regional  CXfice  Building 
No.  3),  Washington,  DC  20202^71.  NoUce  shall  include 
the  identification  numbei<s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  herd>y  certify  that  the  appUcant  will  coolly  with  the  above  certifications. 


hJAMEOFAPPUCANTT 


PR/ A  WARD  NUMBER  AND/OR  FROfECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHCSUZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED8(M)013, 6/90  (Replaces  ED  80-0008, 12/89;  ED  form  CCS008,  (REV.  12/88);  ED804)0ia  S/90;and  ED  8(M)0ll,  5/90.  tvWchare 
obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  form  to  (fitclote  lobbying  »ctJvitiet  purtuant  to  31  \JjS.C  1352 
(See  reverse  for  public  burden  disdoture.) 


AfpaxwdbrOM* 


Type  ci  Fciicral  Action: 

□  a.  contract 
b.  grant 

c-  cooperative  agreement 
dloan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Slalua  e4  Federal  Action: 


D 


a.  bid/offei/application 

b.  Wtial  award 
c  post-award 


D 


Report  Type: 

*.  Initial  filing 

b.  material  change 

For  Material  Cfiange  OnHy. 

year  quarter 

date  of  last  report  


4.    Name  and  Address  el  IttpBrting  Entity: 
Q     Prime 


Q    Subawardee 

Tier  .if  known: 


Congressional  District  if  knowtr. 


Sb    M  Reporting  Entity  In  No.  4  is  Subawardee  Enter  Name 
and  Address  ol  Prime: 


Congressional  District  if  known: 


fi.     Federal  Department/Agency: 


7.     Federal  Program  Namc/D—cription; 


CFDA  Number,  if  appticable: 


$.     Federal  Action  Number,  if  known: 


9.     Award  Amount  if  known: 
% 


10.  ^  Name  and  Address  ol  Lobbying  Entity 
Uf  individual,  list  name,  first  name.  Mtk 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaf 
(last  name,  ftnt  name,  Mlh 


(»U»<t>  CoottnvUoo  Sht^tUt  Sf-Ot-A  H  ntctttar,! 


11.  Amount  of  Payment  (check  att  that  applytt 

$  a  actual        a  planned 


IX  Form  of  Payment  (check  all  that  apply): 
a    a.  cash                          ! 
a    b.  In-kind;  spedfy:  nature  _____ 
value    , 


13.  Type  of  Payment  (check  all  that  apply): 

a  a.  retainer 

a  b.  one-time  fee 

O  c.  commission 

D  d.  contingent  fee 

O  e.  deferred 

O  f.   other;  specify:  


14  Brief  Description  of  Services  Performed  or  lo  be  Performed  and  Da(e<s)  of  Service,  including  officef<s),  cffiployee(s), 
or  Member<s)  contacted,  for  Payment  indicated  in  Item  11: 


IMUeh  Coaltnmtioo  JtittUti  jKU-A  U  n€€*tt*rrt 


IS.  Continuation  Shect(s)  SF4JX'A  attached:  *     Q  Yes 


DNo 


Mctfm  USJ.  Rm  <iirioiMi»  ^  lobh|im  tctnitwi  it  •  nmxtil  npmiimil«w 
«l  Utt  apaii  BkKh  nttnc*  «■•  ptacW  by  IM  Mm  «b«»i  ■Ixw  IM* 
IMMacitan  <rat  Hwtf*  ar  anuaari  inw.  Ihit  <iulotM<»  It  i»^mIi»<  fimuuft  tm 
1«  U.S.C  IISJ.  niat  ln<D«i«b—  wiM  W  mpanad  f  #M  Cattpni  MMi- 
aiMiMar  and  mm  ba  aniUbla  lar  puWic  iwipacitaw.  »tff  ftnam  atia  UM  m 
Ma  *a  M^HJiatf  andaaufa  rfufl  ba  wibtact  M  a  cM  paftaftjr  ai  hm  baa  Ihaa 
SMiaM  and  KM  aiwa  tkan  tMAMO  Iw  aacb  tudi  laAira. 


Signature:  _ 
Print  Name: 
Title:  


Telephone  No~. 


Dale: . 


MFcderal  Use  Only: 


AmhoriMd  lor  tocti  lUproduciion 
tUotfird  form  •  UI 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Appro««4  bf  OMI 
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INSTRUCTIONS  FOR  COMPUTION  OF  SF-LLL,  DISaOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  fomt  shall  be  completed  by  the  reporting  eritity.  whether  subawardee  or  prime  Federal  redpient,  at  the 
Mtiation  or  receipt  of  a  cowered  Federal  action,  or  a  matcital  change  to  a  previous  filing,  puisuara  le  title  31  USjC 
section  1352.  The  fifing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
Influencing  or  attempting  to  InfluerKC  an  officer  or  emplcvee  of  any  agency,  a  Mernl)er  of  Congress,  an  officer  or 
employee  of  Cortgress,  or  an  employee  of  a  Mcmt>er  of  Congress  In  connection  wnth  a  covered  Federal  action.  Use  the 
SF^IL'A  Continuation  Sheet  for  adaitional  information  if  tK>e  space  on  the  form  is  irtadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Re^er  to  the  implementing  guidance  published  by  the  Office  of 
IMaiugement  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  vwnich  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foliowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  tivs  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  artd  zip  code  of  the  reporting  entity.  Include  Congressional  District  if 
known.  Check  the  appropriate  dassification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  redpient  Identify  the  tier  of  the  subawardee,  e.g^  the  first  subawardee  of  the  prime  is  the  1st  tier. 
S«it>awards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  orgartization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient  IrKhide  Congressional  District  if  known. 

6.  Eitter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  kr>own.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Biter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

t.  Enter  the  most  appropriate  Federal  identifying  number  availal)le  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract 
grant  or  loan  award  number,  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  l>y  the  Federal  agency.  «nter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty.  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influerKe  the  covered  Federal  action. 

(b)Enter  the  hill  names  of  the  individual(s)  performing  senrices,  and  indude  hall  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

* 

11.  Gnter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  ttte  payment  has  t>een  made  (actual)  or  will  be  made  (planned).  Check 
ail  t>oxes  that  apply,  if  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  ail  boxes  that  apply.  If  payment  is  made  through  an  in>kind  contribution, 
spedfy  the  ruture  and  value  of  the  in-kind  payment 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Pirovide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date($)  of  any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  conUct  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee(s)  contaaed  or  the  officer(s), 
employee(s),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  reporting  burden  for  this  cctkcbon  of  infornution  i>  ntirruted  to  average  30  mintuet  p«r  response,  including  time  for  reviewing 
imtrucuons,  searching  existing  data  sources,  gathering  and  maintaining  the  daU  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomrution,  including  suggestions 
lor  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project  (0346-0046),  Washington.  DC.  20S03. 
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CFR  PARTS  AFFECTED  DURING  AUGUST 


At  Iha  and  o(  each  momh,  tha  Office  of  the  Federal  Regiatar 
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lists  parts  and  sections  affected  by  documents  published  since  tha 
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UST  OF  PUBUC  LAWS 

This  Is  a  continung  Ust  ol 
put)(ic  bills  from  tha  current 
session  of  Congress  which 
havs  become  Federal  laws.  It 
may  bs  used  in  conjunction 
«Mti''PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641.  The  text  of  laws  Is  not 
published  In  the  Federal 
Rsgister  but  n^  be  onlered    ; 
m  Individuai  pamphlet  fonn 
(referred  to  as  "slip  laws") 
front  the  Superintendent  of 
Documents.  US.  Government 
Piintng  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  843J>.L.  103-56 
Cave  Creek  Canyon 
Protection  Act  of  1993  (Aug. 
2.  1993;  107  Stat.  278;  1 
page) 


H.R.  847/P.L.  103-67 

To  provide  for  planning  and 
design  of  a  National  Air  and 
Space  Museum  extension  at 
Washington  Dulles 
International  Airport.  (Aug.  2. 
1993:  107  Stat.  279;  1  page) 

H.R.  1347/P.L.  103-58 

To  modify  the  boundary  of 
Hot  Springs  NationaJ  Park. 
(Aug.  2.  1993;  107  Stat.  280; 
1  page) 

H.R.  2683/P.L  103-59 

To  extend  the  operation  of  the 
migrant  student  record  transfer 
system.  (Aug.  2.  1993;  107 
Stat.  281:  1  page) 

S.J.  Res.  54/P.L.  103-60 

Designating  April  9.  1994,  as 
"National  Former  Prisoner  ol 
War  Recognition  Day".  (Aug. 
2.  1993;  107  Stat.  282;  1 
page) 

SJ.  Res.  111/P.L  103-61 

To  designate  August  1,  1993. 
as  "Helsinki  Human  Rights 
Day".  (Aug.  2.  1993;  107  Stat. 
283;  2  pages) 

Last  Lit!  August  3.  1983 
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Federal  Register 
Document 
Drafting 
iiandboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  In  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 
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copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  Tlie  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  tegular  domestic  postage  and  handling  and  are  subject  to  change 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  jaws, 
issued  irregulariy  upon  enactment,  for  the  103d  Congress.  1st  Session.  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932&  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 
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The  total  cost  of  niiy  order  is  $ International  customers  please  add  25%.  Prices  include  tegular  domestic 

postage  and  handling  and  are  subject  to  change. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 


A  hnding  aid  is  incltxled  m  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  put>lication 
in  the  Federal  Regislet. 
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IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

I 
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After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

<2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  jear. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . .  I 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  usehil  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  hoM'  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
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.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25%.  Prices  include  regular  domestic 
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Please  Choose  Method  ot  Ftayment: 

I I  Check  Playable  to  the  Superintendent  of  Documents 
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LJ  VISA  or  MasterCard  Account 
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1             (Credit  card  expiration  date)               Thank  you  for 
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your  order! 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoiindiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  Ike  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Ordir  proccMaigcode 

*6173 
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copies  a«  Tto  fMcral  RagMtr-Whal  N  is  and  How  Is  Uss  it.  at  $7jOO  per  copy.  Stock  Na  068-000-00044-4 
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rSDBKAL  UGISTEX  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Sut.  500.  as  amended:  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Ofnca.  Washington.  DC 
20402. 

The  Fadval  Kagklar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Offlce 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Tiling  is  requested  by  the  issuing  agency. 

The  smI  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Ragiatar  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Fadaral  Ragiatar  is  published  in  paper.  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Eagiotar  paper  eidition  is  S37S,  or  S415  for  a  combined  Federal 
lo^otar.  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S3S3:  and  magnetic 
tape  is  $37300.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound:  or  $1.50  for  each  issue  in  microfiche  form:  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders.  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Ragielar. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 
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VoL  5«.  No.  150 

Friday.  Auguat  6.  1083 

Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12856  of  August  3,  1993 

Federal  Compliance  With  Right-to-Know  Laws  and  Pollution 
Prevention  Requirements 


WHEREAS,  the  Emergency  Planning  and  Community  Right-to-Know  Act 
of  1986  (42  U.S.C.  11001-11050)  (EPCRA)  established  programs  to  provide 
the  public  with  important  informaUon  on  the  hazardous  and  toxic  chemicals 
in  their  communlUes,  and  established  emergency  planning  and  noUfication 
requirements  to  protect  the  public  in  the  event  of  a  release  of  extremely 
hazardous  substances; 

WHEREAS,  the  Federal  Government  should  be  a  good  neighbor  to  local 
communiUes  by  becoming  a  leader  in  providing  information  to  the  public 
concerning  toxic  and  hazardous  chemicals  and  extremely  hazardous  sub- 
stances at  Federal  faciliUes.  and  in  planning  for  and  preventing  harm  to 
the  public  through  the  planned  or  unplanned  releases  of  chemicals; 

WHEREAS,  the  Pollution  Prevention  Act  of  1990  (42  U.S.C.  13101-13109) 
(PPA)  established  that  it  is  the  national  policy  of  the  United  States  that 
whenever  feasible.  poUuUon  should  be  prevented  or  reduced  at  the  source- 
that  poUuUon  that  cannot  be  prevented  should  be  recycled  in  an  environ- 
naentally  safe  manner;  that  pollution  that  cannot  be  prevented  or  recycled 
should  be  treated  in  an  environmentally  safe  mannen  and  that  disposal 
or  other  release  into  the  environment  should  be  employed  only  as  a  last 
resort  and  should  be  conducted  in  an  environmentally  safe  manner; 

WHEREAS,  the  PPA  required  the  Administrator  of  the  Environmental  Protec- 
tion Agency  (EPA)  to  promote  source  reduction  practices  in  other  agencies; 
WHEREAS,  the  Federal  Government  should  become  a  leader  in  the  field 
of  pollution  prevention  through  the  management  of  its  facilities,  its  acquisi- 
Uon  pracUces.  and  in  supporting  the  development  of  innovaUve  polluUon 
prevention  programs  and  technologies; 

WHEREAS,  the  environmental,  energy,  and  economic  benefits  of  energy 
and  water  use  reducUons  are  very  significant;  the  scope  of  innovative  pollu- 
tion prevenUon  programs  must  be  broad  to  adequately  address  the  highest- 
risk  environmental  problems  and  to  take  full  advantage  of  technological 
opportuniUes  in  sectors  other  than  industrial  manufacturing;  the  Energy 
Policy  Act  of  1992  (Public  Uw  102-486  of  October  24,  1992)  requires 
the  Secretary  of  Energy  to  work  with  other  Federal  agencies  to  significantly 
reduce  the  use  of  energy  and  reduce  the  related  environmental  impacts 
by  promoting  use  of  energy  efficiency  and  renewable  energy  technologies; 

WHEREAS,  as  the  largest  single  consumer  in  the  Nation,  the  Federal  Govern- 
ment has  the  opportunity  to  realize  significant  economic  as  well  as  environ- 
mental benefits  of  pollution  prevention; 

AND  IN  ORDER  TO: 

Ensure  that  all  Federal  agencies  conduct  their  facility  management  and 
acquisition  activiUes  so  that,  to  the  maximum  extent  pracUcable.  the  quantity 
of  toxic  chemicals  entering  any  wastestream,  including  any  releases  to  the 
environment,  is  reduced  as  expeditiously  as  possible  through  source  reduc- 
tion; that  waste  that  is  generated  is  recycled  to  the  maximum  extent  prac- 
ticable; and  that  any  wastes  remaining  are  stored,  treated  or  disposed  of 
in  a  manner  protective  of  public  health  and  the  environment; 
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Require  Federal  agencies  to  report  in  a  public  manner  toxic  chemicals  enter- 
ing any  wastestream  from  their  facilities,  including  any  releases  to  the  envi- 
ronment, and  to  improve  local  emergency  plaiming,  response,  and  accident 
notification:  and 

Help  encourage  mari»ts  for  clean  technologies  and  safe  alternatives  to  ex- 
tremely hazardous  substances  or  toxic  chemicals  through  revisions  to  speci- 
fications and  standards,  the  acquisition  and  procurement  process,  and  the 
testing  of  innovative  pollution  prevention  technologies  at  Federal  faci  ities 
or  in  acquisitions; 

NOW  THEREFCMIE,  by  the  authority  vested  in  me  as  President  by  the  Con- 
stitution and  the  laws  of  the  United  States  of  America,  including  the  EPCRA, 
the  PPA,  and  section  301  of  title  5,  United  States  Code,  it  is  hereby  ordered 
as  follows: 

Sectios  1.  Applicability. 

1-101.  As  delineated  below,  the  head  of  each  Federal  agency  is  responsible 
for  ensuring  that  all  necessary  actions  are  taken  for  the  prevention  of  pollution 
with  respect  to  that  agency's  activities  and  facilities,  and  for  ensuring  that 
agency's  compliance  with  pollution  prevention  and  emergency  planning 
and  community  right-to-know  provisions  established  pursuant  to  all  imple- 
menting regulations  issued  pursuant  to  EPCRA  and  PPA. 

1-102.  Except  as  otherwise  noted,  this  order  is  applicable  to  all  Federal 
agencies  that  either  own  or  operate  a  "facility"  as  that  term  is  defined 
in  section  329(4)  of  EPCRA,  if  such  facility  ^meets  the  threshold  requirements 
set  forth  in  EPCRA  for  compliance  as  modified  by  section  3-304(b)  of 
this  order  ("covered  facilities").  Except  as  provided  in  section  1-103  and 
•action  1-104  below,  each  Federal  agency  must  apply  all  of  the  provisions 
of  this  order  to  each  of  its  covered  facilities,  including  those  facilities  which 
are  subject,  independent  of  this  order,  to  the  provisions  of  EPCRA  and 
PPA  (e.g.,  certain  Govemment-owned/contractor-operated  facilities  (GOCO's), 
for  chemicals  meeting  EPCRA  thresholds).  This  order  does  not  apply  to 
Federal  agency  facilities  outside  the  customs  territory  of  the  United  States. 
such  as  United  States  diplomatic  and  consular  missions  abroad. 

1-103.  Nothing  in  this  order  alters  the  obligations  which  GOCO's  and  Govern- 
ment corporation  facilities  have  under  EPCRA  and  PPA  independent  of 
this  order  or  subjects  such  facilities  to  EPCRA  or  PPA  if  they  are  otherwise 
excluded.  However,  consistent  with  section  1-104  below,  each  Federal  agency 
shall  include  the  releases  and  transfers  from  all  such  facilities  when  meeting 
all  of  the  Federal  agency's  responsibilities  under  this  order. 

1-104.  To  facilitate  compliance  with  this  order,  each  Federal  agency  shall 
provide,  in  all  future  contracts  between  the  agency  and  its  relevant  contrac- 
tors, for  the  contractor  to  supply  to  the  Federal  agency  all  information 
the  Federal  agency  deems  necessary  for  it  to  comply  with  this  order.  In 
addition,  to  the  extent  that  compliance  with  this  order  is  made  more  difficult 
due  to  lack  of  information  fix>m  existing  contractors.  Federal  agencies  shall 
take  practical  steps  to  obtain  the  information  needed  to  comply  with  this 
order  from  such  contractors. 

Sec.  2-2.  Definitions. 

2-201.  All  definitions  found  in  EPCRA  and  PPA  and  implementing  regula- 
tions are  incorporated  in  this  order  by  reference,  with  the  following  excep- 
tion: for  the  purposes  of  this  order,  the  term  "person",  as  defined  in  section 
329(7)  of  EPCRA.  also  includes  Federal  agencies. 

2-202.  Federal  agency  means  an  Executive  agency,  as  defined  in  5  U.S.C. 
105.  For  the  purpose  of  this  order,  military  departments,  as  defined  in 
5  U.S.C  102.  are  covered  under  the  auspices  of  the  Department  of  Defense. 

2-203.  Pollution  Prevention  means  "source  reduction."  as  defined  in  the 
PPA,  and  other  practices  that  reduce  or  eliminate  the  creation  of  pollutants 
through:  (a)  increased  efficiency  in  the  use  of  raw  materials,  energy,  water. 
or  other  resources:  or  (b)  protection  of  natural  resources  by  conservation. 
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2-204.  COCO  means  a  Ck)vemment-owned/contractor-operated  facility  which 
is  owned  by  the  Federal  Government  but  all  or  portions  of  which  are 
operated  by  private  contractors. 

2-205.  Administrator  means  the  Administrator  of  the  EPA. 

lZl?^^  T^^^^"^'^°^  "®*^  *  substance  on  the  list  described  in  section 
313(cj  of  EPCRA. 

2-207.  Toxic  Pollutants.  For  the  purposes  of  secUon  3-302(a)  of  this  order 
the  term  "toxic  pollutants"  shall  include,  but  is  not  necessarily  limited 
?;,  *  t^™*^**  f^  *  ^^^^  facility  subject  to  the  provisions  of  secUon 
313  of  H»CRA  as  of  December  1.  1993.  Federal  agencies  also  may  choose 
to  include  releases  and  transfers  of  other  chemicals,  such  as  "extremely 
hazardous  chemicals"  as  defined  in  section  329(3)  of  EPCRA.  hazardous 
wastes  as  defined  under  the  Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C.  6901-6986)  (RCRA).  or  hazardous  air  pollutants  imder  the 
Qean  Air  Act  Amendments  (42  U.S.C.  7403-7626):  however,  for  the  purposes 
of  establishing  the  agency's  baseline  under  3-302(c).  such  "other  chemicals" 
are  in  addiUon  to  (not  instead  of)  the  section  313  chemicals.  The  term 
toxic  pollutants"  does  not  Include  hazardous  waste  subject  to  remedial 
action  generated  prior  to  the  date  of  this  order. 

Sec.  3-3.  Zmp/ementotjo/i. 

3-301.  Federal  Agency  Strategy.  Within  12  months  of  the  date  of  this  order, 
tlie  head  of  each  Federal  agency  must  develop  a  written  poUuUon  prevenUon 
strategy  to  achieve  the  requirements  specified  in  sections  3-302  through 
3-305  of  this  order  for  that  agency.  A  copy  thereof  shall  be  provided  to 
the  Administrator.  Federal  agencies  are  encouraged  to  involve  the  public 
in  developing  the  required  strategies  under  this  order  and  in  monitoring 
their  subsequent  progress  in  meeting  the  requirements  of  this  order.  The 
strategy  shall  include,  but  shall  not  be  limited  to,  the  fbUowing  elements: 

(a)  A  pollution  prevention  policy  statement,  developed  by  each  Federal 
i^ency.  designating  principal  responsibUities  for  development,  implementa- 
tion, and  evaluation  of  the  strategy.  The  statement  shall  reflect  the  Federal 
agency's  commitment  to  incorporate  pollution  prevention  through  source 
reduction  in  facility  management  and  acquisition,  and  it  shall  identify  an 
individual  responsible  for  coordinating  the  Federal  agency's  efforts  in  this 
area.  °      "' 

(b)  A  commitinent  to  utilize  pollution  prevention  through  source  reduction, 
where  practicable,  as  the  primary  means  of  achieving  and  maintaining  com- 
pliance wiUi  all  applicable  Federal,  State,  and  local  environmental  require- 
ments. ^ 

3-302.  Toxjc  Chemical  Reduction  Goals,  (a)  The  head  of  each  Federal  agency 
subject  to  this  order  shall  ensure  that  the  agency  develops  voluntary  goals 
to  reduce  the  agency's  total  releases  of  toxic  chemicals  to  tiie  environment 
and  off-site  transfers  of  such  toxic  chemicals  for  treatment  and  disposal 
from  facilities  covered  by  this  order  by  50  percent  by  December  31.  1999. 
To  the  maximum  extent  practicable,  such  reductions  shall  be  achieved  by 
implementation  of  source  reduction  practices. 

(b)  The  baseline  for  measuring  reductions  for  purposes  of  achieving  the 
50  percent  reduction  goal  for  each  Federal  agency  shall  be  the  first  year 
in  which  releases  of  toxic  chemicals  to  the  environment  and  off-site  transfers 
of  such  chemicals  for  treatment  and  disposal  are  publicly  reported.  The 
baseline  amount  as  to  which  tiie  50  percent  reduction  goal  applies  shall 
be  the  aggregate  amount  of  toxic  chemicals  reported  in  the  baseline  year 
for  all  of  that  Federal  agency's  facilities  meeting  the  Oireshold  applicability 
requirements  set  forth  in  section  1-102  of  this  order.  In  no  event  shall 
the  baseline  be  later  than  the  1994  reporting  year. 

(c)  Alternatively,  a  Federal  agency  may  choose  to  achieve  a  50  percent 
reduction  goal  for  toxic  pollutants.  In  such  event,  Uie  Federal  agency  shall 
delineate  the  scope  of  its  reduction  program  in  the  written  pollution  preven- 
tion strategy  that  is  required  by  section  3-301  of  tiiis  order.  The  baseline 


41984         F<«faral  Bagiii»  /  Vol  58,  No.  150  /  Friday.  August  6.  1903  /  Presidential  Documents 


UMI 


for  measuring  reductions  Cor  purposes  of  achieving  the  50  percent  reduction 
requirement  for  each  Federal  agency  shall  be  the  first  year  in  which  releases 
of  toxic  pollutants  to  the  environment  and  ofT-site  transfers  of  such  chemicals 
for  treatment  and  disposal  are  publicly  reported  for  each  of  that  Federal 
agency's  facilities  encompassed  by  section  3-301.  In  no  event  shall  the 
baseline  year  be  later  than  the  1994  reporting  year.  The  baseline  amount 
as  to  which  the  50  percent  reduction  goal  applies  shall  be  the  aggregate 
amount  of  toxic  pollutants  reported  by  the  agency  in  the  baseline  year. 
For  any  toxic  pollutants  included  by  the  agency  in  determining  its  baseline 
under  this  section,  in  addition  to  toxic  chemicals  under  EPCRA,  the  agency 
shall  report  on  such  toxic  pollutants  annually  under  the  provisions  of  section 
3-304  of  this  order,  if  practicable,  or  through  an  agency  report  that  is 
made  available  to  the  public. 

(d)  The  head  of  each  Federal  agency  shall  ensure  that  each  of  its  covered 
facilities  develops  a  written  pollution  prevention  plan  no  later  than  the 
end  of  1995,  which  sets  forth  the  facility's  contribution  to  the  goal  established 
in  section  3-302(a)  of  this  order.  Federal  agencies  shall  conduct  assessments 
of  their  facilities  as  necessary  to  ensure  development  of  such  plans  and 
of  the  facilities'  pollution  prevention  programs. 

3-303.  Acquisition  and  Procurement  Goals,  (a)  Each  Federal  agency  shall 
establish  a  plan  and  goals  for  eliminating  or  reducing  the  unnecessary  acquisi- 
tion by  that  agency  of  products  containing  extremely  hazardous  substances 
or  toxic  chemicals.  Similarly,  each  Federal  agency  shall  establish  a  plan 
and  goal  for  voluntarily  reducing  its  ovm  manufacturing,  processing,  and 
use  of  extremely  hazardous  substances  and  toxic  chemicals.  Priorities  shall 
be  developed  by  Federal  agencies,  in  coordination  with  EPA,  for  implement- 
ing this  section. 

(b)  Within  24  months  of  the  date  of  this  order,  the  Department  of  Defense 
(DOD)  and  the  General  Services  Administration  (GSA).  and  other  agencies. 
as  appropriate,  shall  review  their  agency's  standardized  documents,  including 
specifications  and  standards,  and  identify  opportunities  to  eliminate  or  re- 
duce the  use  by  their  agency  of  extremely  hazardous  substances  and  toxic 
chemicals,  consistent  with  the  safety  and  reliability  requirements  of  their 
agency  mission.  The  EPA  shall  assist  agencies  in  meeting  the  requirements 
of  this  section,  including  identifying  substitutes  and  setting  priorities  for 
these  reviews.  By  1999,  DOD.  GSA  and  other  affected  agencies  shall  make 
all  appropriate  revisions  to  these  specifications  and  standards. 

(c)  Any  revisions  to  the  Federal  Acquisition  Regulation  (FAR)  necessary 
to  implement  this  order  shall  be  made  within  24  months  of  the  date  of 
this  order. 

(d)  Federal  agencies  are  encouraged  to  develop  and  test  innovative  pollu- 
tion prevention  technologies  at  their  facilities  in  order  to  encourage  the 
development  of  strong  markets  for  such  technologies.  Partnerships  should 
be  encouraged  between  industry.  Federal  agencies.  Government  laboratories, 
academia,  and  others  to  assess  and  deploy  innoviative  environmental  tech- 
nolc^es  for  domestic  use  and  for  markets  abroad. 

3-304.  Toxics  Release  Inventory/Pollution  Prevention  Act  Reporting,  (a)  The 
head  of  each  Federal  agency  shall  comply  with  the  provisions  set  forth 
in  section  313  of  EPCRA,  section  6607  of  PPA.  all  implemenUng  regulations. 
and  future  amendments  to  these  authorities,  in  light  of  applicable  guidance 
as  provided  by  EPA. 

(b)  The  head  of  each  Federal  agency  shall  comply  Mrith  these  provisions 
without  regard  to  the  Standard  Industrial  ClassificaUon  (SIC)  delineaUons 
that  apply  to  the  Federal  agency's  facilities,  and  such  reports  shall  be  for 
all  releases,  transfers,  and  wastes  at  such  Federal  agency's  facility  without 
ragard  to  the  SIC  code  of  the  activity  leading  to  the  release,  transfer,  or 
waste.  All  other  existing  statutory  or  regulatory  limitations  pr  exemptions 
on  the  applicaUon  of  EPCRA  section  313  shall  apply  to  the  reporting  require- 
ments set  forth  in  section  3-304(a)  of  this  order. 


(c)  The  first  year  of  compliance  riiall  be  no  later  than  for  the  1994 
calendar  year,  with  reports  due  on  or  before  July  1, 1995. 

3-305.  Emergency  Planning  and  Community  Right-to-Know  Reporting  Re- 
sponsibilities. The  head  of  each  Federal  agency  shall  comply  with  the  provi- 
sions set  forth  in  sections  301  through  312  of  EPCRA.  all  implementing 
regulations,  and  &iture  amendments  to  these  authorities,  in  light  of  any 
applicable  guidance  as  provided  by  EPA.  Effective  dates  for  compliance 
shall  be:  (a)  With  respect  to  the  provisions  of  section  302  of  EPCRA,  emer- 
gency planning  notification  shall  be  made  no  later  than  7  months  after 
the  date  of  this  order. 

(b)  With  respect  to  the  provisions  of  section  303  of  EPCRA,  all  information 
necessary  for  the  ^plicable  Local  Emergency  Planning  Committee  (LEPC's) 
to  prepare  or  revise  local  Emergency  Response  Plans  shall  be  provided 
no  later  than  1  year  after  the  date  of  this  order. 

(c)  To  the  extent  that  a  facility  is  required  to  maintain  Material  Safety 
Data  Sheets  under  any  provisions  of  law  or  Executive  order,  information 
required  under  section  311  of  EPCRA  shall  be  submitted  no  later  than 
1  year  after  the  date  of  this  order,  and  the  first  year  of  compliance  with 
section  312  shall  be  no  later  than  the  1994  calendar  year,  with  reports 
due  on  or  before  March  1, 1995. 

(d)  The  provisions  of  section  304  of  EPCRA  shall  be  effective  beginning 
January  1, 1994. 

(ej  These  compliance  dates  are  not  intended  to  delay  implementation 
of  earher  timetables  already  agreed  to  by  Federal  agencies  and  are  inapplica- 
ble to  the  extent  they  interfere  with  those  timetables. 
Sec  4-4.  Agency  Coordination. 

4-401.  By  February  1,  1994,  the  Administrator  shall  convene  an  Interagency 
Task  Force  composed  of  the  Administrator,  the  Secretaries  of  Commerce. 
Defense,  and  Eneigy,  the  Administrator  of  General  Services,  the  Administrator 
of  the  Office  of  Procurement  Policy  in  the  Office  of  Management  and  Budget 
and  such  other  agency  officials  as  deemed  appropriate  based  upon  lists 
of  potential  participants  submitted  to  the  Administrator  pursuant  to  this 
section  by  the  agency  head.  Each  agency  head  may  designate  other  senior 
agency  officials  to  act  in  his/her  stead,  where  appropriate.  The  Task  Force 
v*rill  assist  the  agency  heads  in  the  implementation  of  the  activities  required 
under  this  order. 

4-402.  Federal  agencies  subject  to  the  requirements  of  this  order  shall  submit 
annual  progress  reports  to  the  Administrator  beginning  on  October  1,  1995. 
These  reports  shall  include  a  description  of  the  progress  that  the  agency 
has  made  in  complying  with  all  aspects  of  this  order,  including  the  pollution 
reductions  requirements.  This  reporting  requirement  shall  expire  after  the 
report  due  on  October  1,  2001. 

4-403.  Technical  Advice.  Upon  request  and  to  the  extent  practicable,  the 
Administrator  shall  provide  technical  advice  and  assistance  to  Federal  agen- 
cies in  order  to  foster  full  compliance  with  this  order.  In  addition,  to 
the  extent  practicable,  all  Federal  agencies  subject  to  this  order  shall  provide 
technical  assistance,  if  requested,  to  LEPC's  in  their  development  of  emer- 
gency response  plans  and  in  fulfillment  of  their  community  right-to-know 
and  risk  reduction  re^onsibilities. 

4-404.  Federal  agencies  shall  place  higih  priority  on  obtaining  funding  and 
Tesources  needed  for  implementing  all  aspects  of  this  order,  including  the 
pollution  prevention  strategies,  plans,  and  assessments  required  by  this  order, 
by  identifying,  requesting,  and  allocating  funds  through  line-item  or  direct 
funding  requests.  Federal  agencies  shall  make  such  requests  as  required 
in  the  Federal  Agency  Pollution  Prevention  and  Abatement  Planning  Process 
and  through  agency  budget  requests  as  outlined  in  Office  of  Management 
and  Budget  (OMB)  Circulars  A-106  and  A-11,  respectively.  Federal  agencies 
should  apply,  to  the  maximum  extent  practicable,  a  life  cycle  analysis  and 
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total  cost  accounting  principles  to  all  projects  needed  to  meet  the  require- 
ments of  this  order. 

4-405.  Federal  Government  Environmental  Challenge  Program.  The  Adminis- 
trator shall  establish  a  "Federal  Government  Environmental  Challenge  Pro- 
gram" to  recognize  outstanding  environmental  management  performance  in 
Federal  agencies  and  facilities.  The  program  shall  consist  of  two  components 
that  challenge  Federal  agencies:  (a)  to  agree  to  a  code  of  environmental 
principles  to  be  developed  by  EPA.  in  cooperation  Mrith  other  agencies, 
that  emphasizes  pollution  prevention,  sustainable  development  and  state- 
of-the-art  environmental  management  programs,  and  (b)  to  submit  applica- 
tions to  EPA  for  individual  Federal  agency  facilities  for  recognition  as  "Model 
Installations."  The  program  shall  also  include  a  means  for  recognizing  indi- 
vidual Federal  employees  who  demonstrate  outstanding  leadership  in  pollu- 
tion prevention. 

Sa&  5-5.  Compliance. 

5-501.  By  December  31, 1993.  the  head  of  each  Federal  agency  shall  provide 
the  Administrator  with  a  preliminary  list  of  facilities  that  potentially  meet 
the  requirements  for  reporting  under  the  threshold  provisions  of  EPCRA. 
PPA,  and  this  order. 

5-502.  The  head  of  each  Federal  agency  is  responsible  for  ensuring  that 
such  agency  take  all  necessary  actions  to  prevent  pollution  in  accordance 
with  this  order,  and  for  that  agency's  compliance  with  the  provisions  of 
EPCRA  and  PPA.  Compliance  with  EPCRA  and  PPA  means  compliance 
with  the  same  substantive,  procedural,  and  other  statutory  and  regulatory 
requirements  that  would  apply  to  a  private  person.  Nothing  in  this  order 
shall  be  construed  as  making  the  provisions  of  sections  325  and  326  of 
EPCRA  applicable  to  any  Federal  agency  or  facility,  except  to  the  extent 
that  such  Federal  agency  or  facility  would  independently  be  subject  to 
such  provisions.  EPA  shall  consult  with  Federal  agencies,  if  requested,  to 
determine  the  applicability  of  this  order  to  particular  agency  facilities. 

5-503.  Each  Federal  agency  subject  to  this  order  shall  conduct  internal 
reviews  and  audits,  and  take  such  other  steps,  as  may  be  necessary  to 
monitor  compliance  with  sections  3-304  and  3-305  of  this  order. 

5-504.  The  Administrator,  in  consultation  with  the  heads  of  Federal  agencies, 
may  conduct  such  reviews  and  inspections  as  may  be  necessary  to  monitor 
compliance  with  sections  3-304  and  3-305  of  this  order.  Except  as  excluded 
under  section  6-601  of  this  order,  all  Federal  agencies  are  encouraged  to 
cooperate  fully  with  the  efforts  of  the  Administrator  to  ensure  compliance 
with  sections  3-304  and  3-305  of  this  order. 

5-505.  Federal  agencies  are  further  encouraged  to  comply  with  all  state 
and  local  right-to-know  and  pollution  prevention  requirements  to  the  extent 
that  compliance  with  such  laws  and  requirements  is  not  otherwise  already 
mandated. 

5-506.  Whenever  the  Administrator  notifies  a  Federal  agency  that  it  is 
not  in  comoliance  with  an  applicable  provision  of  this  order,  the  Federal 
agency  shall  achieve  compliance  as  promptly  as  is  practicable. 

5-507.  The  EPA  shall  report  annually  to  the  President  on  Federal  agency 
compliance  with  the  provisions  of  section  3-304  of  this  order. 

5-508.  To  the  extent  permitted  by  law  and  unless  such  documentation 
is  withheld  pursuant  to  section  6-601  of  this  order,  the  public  shall  be 
afforded  ready  access  to  all  strategies,  plans,  and  reports  required  to  be 
prepared  by  Federal  agencies  under  this  order  by  the  agency  preparing 
the  strategy,  plan,  or  report.  When  the  reports  are  submitted  to  EPA,  EPA 
shall  compile  the  strat^es.  plans,  and  reports  and  make  them  publicly 
available  as  well.  Federal  agencies  are  encouraged  to  provide  such  strat^ies. 
plans,  and  reports  to  the  State  and  local  au^orities  where  their  facilities 
are  located  for  an  additional  point  of  access  to  the  public. 
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Sec  6-6.  £xejnptJon. 

6-601.  In  the  interest  of  national  security,  the  head  of  a  Federal  agency 
may  request  firom  the  President  an  exemption  from  complying  with  the 
provisions  of  any  or  all  aspects  of  this  order  for  particular  Federal  agency 
facilities,  provided  that  the  procedures  set  forth  in  section  120(j)(l)  of  the 
Comprehensive  Environmental  Response.  Compensation,  and  Liability  Act 
of  1980,  as  amended  (42  U.S.C.  9620(j)(l)),  are  followed.  To  the  maximum 
extent  practicable,  and  without  compromising  national  security,  all  Federal 
agencies  shall  strive  to  comply  with  Xhe  purposes,  goals,  and  implementation 
steps  set  forth  in  this  order. 

Sec  7-7.  General  Provisions. 

7-701.  Nothing  in  this  order  shall  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  by  a  party  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 


\ys^xyXj$jj^^^\K^^^ 
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THE  WHITE  HOUSE, 
August  3,  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


INTERSTATE  COMMERCE 
COMMISSION 

5  CFR  Chapter  XL 

49  CFR  Part  1000 

BIN  3209-AAOO,  320»-AA04,  and  320»- 
AA15 

[Ex  Part*  No.  S15] 

Supplemental  Standards  of  Etttlcal 
Conduct  For  Employees  of  the 
interstate  Commerce  Commission 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 
ACTION:  Final  rule. 

SUMMARY:  The  Interstate  Commerce 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE), 
is  issuing  regulations  for  employees  of 
the  ICC  that  supplement  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  C)GE  in 
order  to  provide  for  a  successful  ICC 
ethics  program.  The  ICC  also  is 
repealing  its  Canons  of  Conduct  that 
were  superseded  by  these  standards. 
EFFECTIVE  DATE:  These  regulations  are 
effective  August  6, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  J.  Hart.  Jr.,  Designated  Agency 
Ethics  Official,  (202)  927-6317  (TDD  for 
hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  August  7. 1992.  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006-35067).  Codified  at  5  CFR 
part  2635,  the  new  standards  became 
effective  on  February  3, 1993. 

With  the  concurrence  of  OGE.  5  CFR 
2635.105  authorizes  agencies  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  properly 
to  implement  their  respective  ethics 
programs.  The  ICC.  with  OGE's 


concurrence,  has  determined  that  the 
following  supplemental  rules,  which 
will  now  appear  in  new  5  CFR  chapter 
XL.  are  necessary  to  the  success  of  its 
ethics  program. 

II.  Analjrsis  of  the  Regulations 

Section  5001 . 1 01    General 

Section  5001.101  explains  that  the 
regulations  contained  in  the  final  rule 
apply  to  all  ICC  employees,  including 
members  of  the  Commission,  and  are 
supplemental  to  the  executive  branch- 
wide  standards.  Members  and 
employees  of  the  Interstate  Commerce 
Commission  also  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634,  and  additional  regulations 
regarding  their  conduct  published  by 
the  agency  at  in  49  CFR  part  1019. 

Section  5001 . 1 02    Prohibited  Interests 
in  For-hire  Transportation  Companies 

5  CFR  2635.403(a)  specifically 
authorizes  agencies,  by  supplemental 
regulation,  to  prohibit  or  restrict  the 
acquisition  or  holding  of  a  financial 
interest  or  a  class  of  financial  interests 
by  agency  employees  based  on  the 
determination  that  the  acquisition  or 
holding  of  such  interests  would  cause 
reasonable  persons  to  question  the 
impartially  and  objectivity  with  which 
agency  programs  are  administrated.  In 
its  Canons  of  Conduct,  the  ICC 
traditionally  has  prohibited  its 
employees  from  holding  any 
employment  or  other  official 
relationship  with,  or  owning  securities 
of,  or  being  otherwise  pecuniarily 
interested  in,  any  for-hire  transportation 
company.  For  members  of  the 
Commission  and  certain  other 
personnel,  these  prohibitions  are 
prescribed  by  49  U.S.C.  10301(d)  and 
10306(e).  By  49  CFR  1000.735-13, 
which  is  being  repealed  by  this  final 
rule,  the  ICC  extended  these 
prohibitions  to  all  ICC  personnel  in 
order  to  ensure  public  confidence  in  the 
integrity  of  its  programs  and  operations. 
New  §  5001.102  is  a  restatement  and 
continuation  of  this  standard. 

Section  5001.103    Impartiality 
Determinations  Involving  Members  of 
the  Interstate  Commerce  Commission 

The  Commission,  in  its  "Additional 
Canons  of  Conduct  for  Members",  at  49 


CFR  1000.736-5,  which  is  being 
repealed  by  this  final  rule,  has  provided 
that  "If  an  interested  person  suggests 
that  a  member  should  disqualify  himself 
or  herself  in  a  particular  matter  because 
of  bias  or  prejudice,  the  member  shall  be 
the  sole  judge  of  his  or  her  own 
qualifications."  Under  5  CFR 
2635.502(d),  however,  such 
determinations  are  ultimately  to  be 
made  by  the  "agency  designee"  who,  at 
the  ICC.  is  the  Designated  Agency  Ethics 
Official  (DAEO).  Except  in  the  case  of 
the  Chairman,  the  definition  of  "agency 
designee"  at  5  CFR  2635.102(b)  would 
preclude  a  member  of  the  Commission 
from  serving  as  the  agency  designee  for 
the  purposes  of  making  any 
determination  regarding  his  or  her  own 
conduct. 

Traditionally,  judges  act  upon 
motions  to  recuse  themselves  from  cases 
which  have  been  assigned  to  them. 
Because  Commissioners  perform  quasi- 
judicial  functions  when  voting  in  ICC 
adjudicatory  proceedings,  the  ICC 
believes  that  it  would  be  inappropriate 
for  any  {>erson  other  than  the 
Commissioner  to  determine  whether  or 
not  he  or  she  should  be  disqualified 
ft^om  performing  any  of  these  functions 
on  impartiality  grounds.  In  effect, 
§  5001.103  modifies  the  definition  of 
"agency  designee"  to  enable  the  ICC  to 
delegate  authority,  and,  in  fact, 
constitutes  a  delegation  of  authority  to 
each  member  of  the  Commission  to 
serve  as  his  or  her  own  agency  designee, 
in  consultation  with  the  Designated 
Agency  Ethics  Official,  for  the  purposes 
of  making  the  impartiality 
determination  contemplated  by  5  CFR 
2635.502(d)  in  relationship  to  ICC 
proceedings. 

Section  5001.104    Approval  for  Outside 
Employment 

Under  5  CFR  2635.803,  agencies  may, 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  employment 
or  activities.  An  ICC  Canon  of  Conduct. 
49  CFR  1000.735-17.  which  is  being 
repealed  by  this  final  rule,  has  required 
such  advance  authorization.  While  new 
§  5001.104  is  intended  to  continue  that 
requirement,  it  differs  from  the  ICC's  old 
Canon  because  it  requires  prior  approval 
only  of  outside  employment.  However, 
a  definition  of  "employment"  has  been 
added  to  clarify  the  nature  of  the 
activities  that  are  subject  to  this 
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requirement,  and  it  is  general  enough  to 
include  those  undertakings  referanced 
in  the  Commission's  Canon.  This 
language  also  helps  to  ensure  tint 
determinations  to  approve  or     { 
disapprove  outside  employment  are  not 
made  arbitrarily,  but  on  the  basis  of 
standards  stated  in  applicable  statutes, 
the  new  OGE  regulations  and  tiiis 
supplemental  regulation.  In  order  to 
centralize  all  ICC  ethics  functions, 
responsibility  for  approval  of  outside 
employment  is  transferred  from  the 
Director  of  Personnel  to  the  DAEO. 

The  ICC  believes  that  this  prior 
approval  requirement  is  necessary  to 
ensure  that  any  problems  relating  to  an 
employee's  outside  employment  are 
resolved  before  an  employee  begins 
such  an  undertaking. 

m.  Repeal  of  the  ICC  Canons  of 
Conduct  i 

Because  the  Commission's  Canons  of 
Conduct  have  been  largely  suposeded 
by  the  new  executive  branch  standards 
of  ethical  conduct  and  financial 
disclosure  regulations,  5  CFR  parts  2634 
and  2635,  the  Commission  herewith  is 
repealing  existing  subparts  B,  C,  and  D 
of  49  CFR  part  1000.  By  a  separate 
rulemaking  being  published 
simultaneously  with  this  part,  the 
Commission  has  incorporated 
provisions  regarding  use  of  intoxicants 
and  sexual  harassment,  which  bad  been 
contained  in  repealed  subpart  B,  into  a 
new  part  1019  of  title  49  of  the  Code  of 
Federal  Regulations.  i 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

The  ICC  has  found  that  good  cause 
exists  under  5  U.S.C.  553  (b)  and  (d)(3) 
for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness  as 
to  these  rules  and  repeals.  The 
supplemental  regulations  are  essentially 
a  restatement  of  rules  previously 
contained  in  the  Canons  of  Conduct, 
and  the  ICC  believes  that  it  is  important 
to  a  smooth  transition  from  the 
Commission's  Canons  to  the  executive 
branch  standards  that  these  rules 
become  effective  as  soon  as  possible. 
Furthermore,  this  rulemaking  is  related 
to  the  IOC's  organization,  procedure  and 
practice. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  chapter  6)  that  these  regulations 
will  not  have  a  significant  impact  on 
small  business  entities  because  they 
affect  only  ICC  employees. 


Paperwork  Reduction  Act 

The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Sub)ects 

5  CFR  Part  5001 

Conflict  of  interests.  Government 
employees. 

49  CFR  Part  1000 

Administrative  practice  and 
procedure.  Seals  and  insignia. 

Decided:  June  29, 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chainnan  Simmons,  CommissioiieTS 
Phillips,  Philbin,  and  Walden. 

Approved:  July  29, 1993. 
Signey  L.  Strickland.  Jr., 
Secretary, 

Approved:  August  2. 1993. 
Stephen  D.  Potta, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Interstate  Commerce 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  title  49,  chapter  X,  of 
the  Code  of  Federal  Regulations,  as 
follows: 

TITLE  S-{AMENOEO] 

1.  A  new  chapter  XL,  consisting  of 
Part  5001,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

S  CFR  CHAPTER  XL-4NTERSTATE 
COMMERCE  COMMISSION 

PART  5001— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
INTERSTATE  COMMERCE 
COMMISSION 


5001.101  General. 

5001.102  Prohibited  financial  interests  in 
ftir-hire  transportation  companies. 

5001.103  Impartiality  determinations  for 
members  of  the  Interstate  Commerce 
Commission. 

5001.104  Approval  for  outside 
employment. 

Authority:  5  U.S.C  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978):  49 
U.S.C  10301. 10306, 10321;  E.0. 12674,  54 


FR  15159. 3  CFR,  1989  Comp.  at  215.  as 
modified  by  E.0. 12731,  55  FR  42547,  3  CFP. 
1990  Comp  ,  at  306;  5  CFR  2635.105. 
2635.403,  2635.803. 

fSOOI.101    General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
members  and  other  employees  of  the 
Interstate  Commerce  Commission  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  and  this  part,  members  and 
other  employee  are  subject  to  the 
executive  branch  financial  disclosure 
regulations  contained  in  5  CFR  part 
2635  and  to  additional  regulations 
regarding  their  conduct  contained  in  49 
CFR  part  1019. 

S  5001.102    Prohibited  financial  interests  in 
for-tiire  transportation  companies. 

(a)  General  prohibition.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  no  member  or  other  employee 
of  the  Interstate  Commerce  Commission 
shall,  directly  or  indirectly: 

(1)  Be  employed  by  or  hold  any  other 
official  relationship  with  any  for-hire 
transportation  company  whether  or  not 
subject  to  the  Interstate  Commerce  Act; 
or 

(2)  Own  securities  of  or  be  in  any 
manner  pecuniarily  interested  in  any 
for-hire  transportation  company 
whether  or  not  subject  to  the  Interstate 
Commerce  Act. 

(b)  Indirect  relationships  and 
interests.  {I)  For  the  purposes  of 
paragraph  (a)  of  this  section,  an  indirect 
relationship  with  or  interest  in  a  for-hire 
transportation  company  includes,  but  is 
not  limited  to,  an  interest  in: 

(i)  Any  company  that  owns  or 
controls  and  has  mora  than  two  percent 
of  its  assets  directly  invested  in  or 
dervices  more  than  two  percent  of  its 
income  directly  from  a  for-hire 
transportation  company  whether  or  not 
subJ€K:t  to  the  Interetate  Commerce  Act; 
or 

(ii)  Any  company,  mutual  fund  or 
other  enterprise  which  has  an  interest  of 
more  than  ten  percent  of  its  assets 
directly  invested  in  or  derives  more 
than  ten  p)ercent  of  its  income  directly 
from  for-hire  transportation  companies 
whether  or  not  subject  to  the  Interstate 
Commerce  Act. 

(2)  For  the  purposes  of  determining 
the  applicability  of  this  paragraph,  an 
employee  may  rely  on  the  most  recent 
financial  statement  issued  to  its  security 
holders  by  the  company,  fund  or  other 
enterprise. 

(c)  Exceptions.  (1)  Where  a  previously 
proper  holding  of  a  member  or  other 
employee  becomes  prohibited  because 
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of  the  enterprise's  acquisition  of  an 
interest  in  a  for-hire  transportation 
company,  the  employee  shall  have  nine 
months  within  wnich  to  dispose  of  the 
interest. 

(2)  In  cases  of  financial  hardship 
where  the  relationship  or  interest  is  not 
prohibited  by  49  U.S.C.  10301(d)  or 
10306(e),  the  Designated  Agency  Ethics 
Official  may  grant  a  written  waiver  of 
the  prohibition  in  paragraph  (a)  of  this 
section  based  on  a  determination  that 
application  of  the  prohibition  is  not 
necessary  to  ensure  public  confidence 
in  the  impartiality  and  objectivity  with 
which  the  Commission's  programs  are 
administered  or  to  avoid  a  violation  of 
part  2635  of  this  title. 

15001.103    impartiality  determinations  for 
members  of  the  interstate  Commeroe 
Commission. 

A  member  is  an  "agency  designee"  for 
the  purposes  of  making  an  impartiality 
disqualification  determination  under  5 
CFR  2635.502(d)  with  respect  to  the 
member's  own  participation  in  a 
Commission  proceeding.  This 
determination  must  be  made  in 
consultation  with  the  Designated 
Agency  Ethics  Official. 

§5001.104    Prior  approval  for  outside 
employment 

(a)  Before  engaging  in  any  outside 
employment,  whether  or  not  for 
compensation,  an  employee  of  the 
Interstate  Commerce  Commission,  other 
than  a  Commissioner,  must  obtain  the 
written  approval  of  his  or  her  supervisor 
and  the  Designated  Agency  Ethics 
Official  (DA£0).  Requests  for  approval 
shall  be  forwarded  through  normal 
supervisory  channels  to  the  DAEO  and 
shall  include,  at  a  minimum,  the 
following: 

(1)  A  statement  of  the  name  of  the 
person,  group,  or  other  organization  for 
whom  the  woric  is  to  be  perfomed;  the 
type  of  work  to  be  performed;  tnd  the 
proposed  hours  of  work  and 
approximate  dates  of  employment; 

(2)  The  employee's  cettificatioti  that 
the  outside  employment  will  not 
depend  in  any  way  on  information 
obtained  as  a  residt  of  the  employee's 
ofiicial  Government  position: 

(3)  The  employee's  certification  tluit 
no  official  duty  time  or  Government 
property,  resources,  or  facilities  not 
available  to  the  general  public  will  be 
used  in  connection  with  the  outside 
employment; 

(4)  The  employee's  certification  that 
he  or  she  has  read,  is  familiar  with,  and 
will  alnde  by  the  restrictions  contained 
in  all  applicable  Federal  laws  and 
regulations,  including  those  found  in  18 
U.S.C.  chapter  11  and  those  found  or 


referenced  in  subpart  H  ("Outside 
Activities")  of  5  CFR  part  2835 
(Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Brandi); 
and 

(5)  The  written  approval  of  the 
employee's  immediate  sup)ervisor. 

(b)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation. 

(c)  For  purposes  of  this  section, 
"employment"  means  any  form  of  non- 
Federal  employment,  business 
relationship  or  activity  involving  Ae 
provision  of  personal  services  by  the 
employee,  whether  or  not  for 
compensation.  It  includes  but  is  not 
limited  to  personal  services  as  an 
officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  Prior  approval  is  not  required, 
however,  to  participate  in  the  activities 
of  a  nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
for  expenses. 

49  CFR  CHAPTER  X— INTERSTATE 
COMMERCE  COMMISSION 

PART  1000— THE  COMMISSION 

2.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10303, 10321, 11144. 
and  11145. 

3.  Part  1000  is  amended  by  renunring 
subparts  B,  C  and  D. 

[PR  Doc.  93-18871  Filed  8-5-93: 8:45  am] 
BIUMG  CODE  7nS-01-^ 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  26 
[CN-93-001] 
RIN  0581-4475 

User  Fees  for  Cotton  Classification 
Servicee  to  Growers 

AGENCY:  Agricultiuvl  Marketing  Service, 

USDA. 

ACnON:  Final  rule. 

SUMMARY:  The  Agricultural  MarkeUng 
Service  (AMS)  is  making  final  the 


decrease  in  user  fees  charged  to  cotton 
growers  from  $1.92  per  bale  to  $1.87  per 
bale  for  cotton  classification  services 
under  the  Cotton  Statistics  and 
Estimates  Act  in  accordance  with  the 
formula  provided  in  the  Unifcnm  Cotton 
Classing  Fees  Act  of  1987. 

In  addition,  AMS  will  eliminate  the 
cotton  linters  standards  and  the 
classification  service  for  cotton  linters. 
There  has  been  virtually  no  demand  for 
official  linters  classification  services  in 
recent  years.  The  cost  of  maintaining  the 
cotton  linters  standards  is  no  longer 
justified. 

This  action  also  eliminates  manual 
classification  services  for  American 
Pima  cotton.  Since  the  quality  data  that 
is  provided  under  manual  classification 
is  now  provided  as  part  of  the  High 
Volume  Instrument  (HVI)  classification 
service,  it  has  been  determined  that 
there  is  no  practical  reason  to  continue 
to  provide  manual  classification  as  a 
separate  service. 
EFFECTIVE  DATE:  August  6, 1993. 
FOft  FUftTHER  INFORMATION  CONTACT:  Lee 
Clibum,  202-720-3193. 
SUPPLEMENTARY  INFORMATXM:  A 
proposed  rule  detailing  the  revision  in 
fees  and  the  elimination  of  cotton  linters 
standards  and  manual  classification 
service  for  American  Pima  Cotton  was 
published  on  June  10, 1993,  in  the 
Federal  Register  (  58  FR  32454).  A  15- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the^ 
proposed  rule;  one  comment  was 
received. 

This  final  nile  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  poUcies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  riile. 

The  Acting  Administrator. 
Agricultural  Marketing  Service  (AMS). 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  eoi  et  seq.)  because:  (1)  the  fee 
decrease  reflects  a  decrease  in  the  cost- 
per-unit  currently  borne  by  those 
entities  utilizing  the  services;  (2)  the 
cost  decrease  will  not  affect  competition 
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in  the  marketplace;  and  (3)  the  use  of 
classiflcation  services  and  the  purchase 
of  standards  is  voluntary. 

The  information  collection 
requirements  contained  in  this  final  nile 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  nxunbers  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et seq). 

The  revision  of  the  user  fee  paid  by 
cotton  growers  for  cotton  classification 
services  and  the  elimination  of  manual 
classification  services  for  American 
Pima  cotton  Mrill  become  eRiactive  upon 
publication  in  the  Federal  Register.  The 
elimination  of  the  cotton  linters 
standards  and  the  cotton  linters 
classification  services,  will  become 
efiiective  one  year  after  the  date  on 
which  the  final  rule  is  published,  as 
provided  by  the  Cotton  Standards  Act. 

Fees  fbr  Qassification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.92  per  bale  during 
the  1992  harvest  season  as  determined 
using  the  formula  provided  in  the 
Uniform  Cotton  Gassing  Fees  Act  of 
1987.  The  flees  cover  salaries,  cost  of 
equipment  and  supplies,  and  other 
overhead  costs,  including 
administrative  and  supervisory  costs. 

The  establishment  of  standards  and 
the  preparation  and  maintenance  of 
standards  are  necessary  for  providing 
glower  classification  services.  The 
revised  fees  include  seven  cents  per  bale 
to  recover  standardization  costs, 
including  standards  which  must  be 
freshly  prepared  each  year.  These  costs 
must  be  recovered  by  the  user  fees 
charged  to  growers  for  cotton 
classification  services  because  it  is 
anticipated  that  they  will  no  longer  be 
covered  by  appropriated  funds 
beginning  on  October  1. 1993. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  High  Volume 
Instrument  (HVI)  classification  at  Sl.87 
per  bale  during  the  1993  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  for  establishing  the  producer's 
classification  fee  so  that  the  producer's 
fee  is  based  on  the  prevailing  method  of 
classification  requested  by  producers 
during  the  previous  year.  IWI  classing 
was  the  prevailing  method  of  cotton 
classification  requested  by  producers  in 
1992.  Therefore,  the  1993  producer's 
user  fee  for  classification  service  is 
based  on  the  1992  base  fee  for  HVI 
classification. 


UMI 


The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1992  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $1.86  per  bale.  A  2.5 
percent,  or  five  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$1.86  resulted  in  a  1993  base  fee  of 
$1.91  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  fit)m  the  1993  crop  is 
estimated  at  16.386.442.  The  1993  base 
fee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  29  cents 
per  bale  reduction  and  was  subtracted 
from  the  1993  base  fee  of  $1.91  per  bale, 
resulting  in  a  fee  of  $1.62  per  bale. 

The  formula  requires  addition  of  a 
five  cents  per  bale  surcharge  to  the 
$1.62  per  bale  fee  since  the  projected 
operating  reserve  would  be  less  than  25 
percent.  The  five  cent  surcharge 
resulted  in  a  1993  season  fee  of  $1.67 
per  bale.  Assuming  a  fee  of  $1.67,  the 
projected  operating  reserve  would  be  1.4 
percent.  An  additional  20  cents  per  bale 
was  required  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  at  least  10  percent  of  the 
projected  cost  of  operating  the  program. 
This  establishes  the  1993  season  fee  at 
$1.87  per  bale. 

This  rule  also  eliminates  manual 
classification  services  for  American 
Pima  cotton.  Since  the  quality  data  that 
is  provided  under  manual  classification 
(grade,  staple,  and  micronaire)  is  now 
provided  as  part  of  the  HVI 
classification  service,  it  has  been 
determined  that  there  is  no  practical 
reason  to  continue  to  provide  manual 
classification  as  a  separate  service. 

Accordingly,  in  §  28.909.  paragraphs 
(b)  and  (c)  are  revised  to  reflect  the 
decrease  in  the  HVI  classification  fees 
and  the  elimination  of  manual 
classification  service  for  American  Pima 
Cotton. 

As  provided  fbr  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 


a  five  cent  per  bale  discount  is 
continued  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(d). 

Growers  or  their  designated  agents 
will  continue  to  incur  no  additional  fees 
if  only  one  method  of  receiving 
classification  data  is  requested.  The  fee 
for  each  additional  method  of  receiving 
classification  data  in  §  28.910  remains  at 
five  cents  per  bale,  and  it  is  appUcable 
even  if  the  same  method  is  requested. 
Punched  computer  cards  will  still  be 
used  for  the  dissemination  of 
classification  data,  but  bar  coded.  . 
printed  cards  will  no  longer  be 
available,  because  there  is  an 
insufficient  demand  for  the  use  of  this 
method.  This  change  is  reflected  in 
§  28.910  (a).  The  other  provisions  of 
§  28.910,  concerning  the  fee  for  an 
owner  receiving  classification  data  from 
the  central  database  and  the  fee  for  new 
classification  memoranda  issued  for  the 
business  convenience  of  such  an  owner 
without  reclassification  of  the  cotton, 
remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  is  decreased  bom  $1.92  per 
bale  to  $1.87  per  bale.  The  fee  for 
retiiming  samples  after  classification  in 
§  28.911  remains  at  40  cents  per  sample. 

Discontinuation  of  the  Cotton  Linters 
Standards  and  Classification  Services 
Under  the  U.S.  Cotton  Standards  Act 

The  demand  for  cotton  Unters 
classification  and  cotton  linters 
standards  offered  under  the  U.S.  Cotton 
Standards  Act  has  diminished  in  recent 
years  to  the  point  where  the  industry 
demand  is  practically  nil  and  does  not 
justify  the  cost  of  preparing  and 
maintaining  the  linters  standards  and 
providing  the  linters  classification 
service. 

One  comment  concerning  the 
proposed  nile  was  received  fit>m  a 
national  farm  industry  organization.  The 
commenter  expressed  support  for  the 
rule  as  proposed. 

Accordingly,  $  28.2  (n)  and  (j)  are 
revised  to  remove  the  cotton  linters 
references,  and  28.2  (o)  is  deleted. 
References  to  the  classification  of  cotton 
linters  are  also  be  removed  fit>m  §§  28.9, 
28.122  and  28.175.  The  subheading    . 
"United  States  Cotton  Linters",  which 
appears  before  §  28.136  is  deleted,  as  is 
all  of  the  sections  under  it. 

The  heading  Subpart  B— 
Classification  for  Foreign  Growth  Cotton 
and  Cotton  Unters  and  §  28.175  are 
revised  to  remove  the  words 
"•  •  •  and  cotton  lintera".  General 
information  on  linters  classification 
services,  §  28.184,  is  deleted,  as  is  the 
subheading  "Official  Cotton  Lintera 
Standards  of  the  United  States  for 
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&ade",  vdiich  appaan  before  f  28.201, 
as  is  all  of  dM  sactions  ander  it  Tha 
subheading  "Official  Cotton  Lintets 
Standards  of  United  States  far  Staple", 
which  appears  before  §  28.215,  is 
removed,  as  is  all  of  the  sectimis  under 
it 

Pursuant  to  the  proviaiaos  in  5  U.S.C 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  die 
efiisctive  date  of  this  amendment  until 
30  days  after  publication  in  the  Federal 
Register  because  regulatory  revisim  of 
the  user  fees  in  this  regulation  an 
required  by  the  Act  governing  the 
services  and  the  effective  date  for  the 
new  foes  is  intended  to  coincide  with 
the  beginning  of  the  harvest  of  new  crop 
cotton,  as  provided  in  the  Uniform 
Cotton  Qassing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237. 
Accordingly,  this  nile  is  made  effoctive 
on  August  6, 1993. 

List  of  SubyecU  in  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton.  Cotton  linters, 
Cottrai  samples.  &ades.  Market  news, 
Repotting  snd  recordkeeping 
requiremaDts,  Standards.  Staples. 
Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART28-[AMENOEP] 

Subpart  A— (Amandad] 

1.  The  authority  citation  for  subpart  A 
of  part  28  continues  to  read  as  follows: 

AndMHity:  Sec  5,  SO  Stat  62,  u  amandad 
(7  U.SX1  S5);  Sec.  10, 42  Stat  1S19  (7  U.S.Q 
61). 

2.  In  S  28.2.  paragraph  (o)  is  removed, 
paragraphs  (p)  thrmigh  (v)  are 
redesignated  (o)  through  (u),  ^d 
paragraphs  (j)  and  (n)  an  revised  to  read 
as  follows: 


I8BJ  Tanna 


(j)  Qnolfty  Contra/  Section.  The 
national  classing  suparvisian  ofBce  at 
Memphis.  Tennessee  performing  final 
review  of  cotton  classification. 

(n)  Clotton.  TIm  word  cotton  means 
cotton  of  any  variety  produced  within 
the  continental  United  States.  In  this 
subpart,  for  administrative  coavenienoe 
the  woid  "cotton"  is  used  to  sif^nlfy 
vegetable  hair  removed  from  cottonseed 
in  the  usual  process  of  ginning. 
•       •       •        •       • 

3.  Section  28.9  is  revised  to  read  as 
follows: 


i28J 

The  inspecdon,  sampling,  and 
classificadon  of  cotton  in  the  United 
States  pursuant  to  the  Act  shall  be 
performed  as  prescribed  in  diis  subpart. 
Subject  in  gecwral  to  the  provisions  of 
this  subpart  the  Director  may  issue  from 
time  to  time  instnictions  for  the 
sampling,  classification,  and  issuance  of 
classification  memoranda  for  cotton 
classed  for  special  programs  and  other 
Government  agencies,  including  the 
review  of  any  classification  panbrmed 
pursuant  to  SS  28.901  dutni^  28.910. 

4.  Section  28.122  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

128.122   Faatorpradiealdasaing 
examination. 

The  fee  for  the  practical  classing 
examination  for  cotton  shall  be  $105.00. 


1128.136-28.181    IReoMvad] 

5.  Tlie  undesignated  center  heading 
United  State$  Cotton  Linters,  and 

S§  28.136  through  28.151  under  that 
heading  are  removed. 

Subpart  B— {Amandad] 

6.  The  authority  citation  for  subpart  B 
of  part  28  continues  to  read  as  foUevrs: 

Amhority:  Sec  205,  SO  Stat  1090,  as 
amandad  (7  U.S.Q  1624). 

7.  The  subpart  heading  for  subpart  B 
of  part  28  is  revised  to  read  as  follows: 

Subpart  B— Claaalfication  for  Foraign 
Growth  Cotton 

8.  Section  28.175  is  revised  to  reed  es 
follows: 

128.175    Administrative  and  ganerfL 

Insofar  as  applicable,  and  not 
inconsistent  with  this  subpart,  the 
provisicms  of  subpart  A  of  this  part  Atil 
likewise  apply  to  the  classification  and 
comparison  of  cotton  produced  outside 
the  continental  United  States. 

128.184   (Removad] 

9.  Section  28.184  is  removed. 

Subpart  C— [Amandad] 

10.  The  audiority  citation  for  the 
undesignated  center  heading  preceding 
§§  28.301  to  28.307  in  Subpart  C  is 
revised  to  reed  as  follows: 


H  28.215-28.222 

11.  In  Subpart  C— Standards,  the 
undesignated  center  heading,  its 
authoritv  citation,  and  its  Sections 
28.201  uuou|^  28.208  and  the 
undesignated  center  heading,  its 
authority  citation  and  its  S$  28.215 
through  28.222  are  removed. 


Authoriljr:  SacHoM  26.301  to  2aJ07 

issued  under  Sec  10, 42  Stat  1519;  7  U.S.C 
61.  Interpret  or  apply  sec.  6, 42  Stat  1516. 
as  amended,  sec  4854, 68A  Stat  580;  7 
VS.C  56, 26  U.S.C  4654. 

Subpart  0— (Amandad] 

12.  The  authority  citation  for  subpart 
D  of  part  28  continues  to  reed  as 
follows: 

Aatherity:  Sac  3a.  50  Stat  62,  as  amended 
(7  U.S.C  473a);  sec.  3c.  50  Stat  62  (7  USH 
473c);  unless  otberwise  noted. 

13.  In  $  28.909,  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesigneted 
as  (b)  and  revised  to  reed  as  follows, 
paragraph  (d)  is  redesignated  as  (c): 

128.906 


(b)  The  cost  of  Hi^  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.87  per  bale. 

14.  In  $  28.910,  paragraph  (a)  is 
amended  by  removing  (e)(5),  and  tha 
introductory  text  of  paragraph  (a)  and 
(a)(1)  through  (a)(4)  is  revised  to  reed  as 
follows  (the  concluding  text  of 
paragraph  (a)  remains  unchangadj: 

128.910   ClaeeMcallen  of  aamplee  and 
ieauance  of  olaeelficallaii  ( 


(a)  The  samples  submitted  as 
provided  in  the  subpart  shall  be 
classified  by  employees  of  the  Division 
and  classification  memoranda  showing 
the  official  quality  determination  of 
eadi  sample  according  to  the  official 
cotton  standards  of  the  United  States 
shall  be  issued  by  any  one  of  the 
following  methods  at  no  additional 
charge: 

(1)  Computer  pundicards. 

(2)  Computer  diskettes, 

(3)  Computer  tapes,  or 

(4)  Telecommimications,  widi  all  long 
distance  telephone  line  charges  paid 
by  the  receiver  of  data. 

•       •       •       *       • 

15.  In  $  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

128911    Review  ciaesificatien. 

(a)  •  •  •  The  fee  for  review 
classification  is  $1.87  per  bale. 

Dated:  August  2, 1993. 
Eofana  Braoateal, 

AMsistaMU  Seawtary,  hSariBeting  aad  hupeLUoa 
Service$. 
(FR  Doc  93-16868  Filed  8-5-93;  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Part  1427  i 

1 
RIN  0560-AO36  | 

Upland  Cotton  Adjuatad  World  Price— 
Coaraa  Count  Adjuatmant 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  to  update  the  list  of  upland 
cotton  qualities  eligible  for  the  coarse 
count  adjustment.  This  change  is 
required  to  conform  with  revisions 
made  in  the  grade  standards  for  the 
1993  and  future  crops  of  upland  cotton. 
This  action  is  authorized  by  section 
103B  of  the  Agricultural  Act  of  1949 
(1949  Act),  as  amended.  The  effect  of 
the  amendment  is  to  make  the  qualities 
that  were  eligible  for  the  coarse  count 
adjustment  under  the  old  grading 
system  eligible  under  the  new  grading 
system. 

DATES:  Effective  August  1. 1993. 
Comments  must  be  received  on  or 
before  September  7, 1993,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to: 
Director.  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  United  States  Department  of 
Agriculture  (USDA),  room  3754-S.  P.O. 
Box  2415,  Washington,  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont.  FRAD.  ASCS.  USDA. 
room  3754-S.  P.O.  Box ^415. 
Washington.  DC  20013-2415  or  call 
202-720-6734. 

SUPPl^MENTARY  MFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "nonmajor."  It  has  been 
determined  that  the  provisions  of  this 
interim  rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
State,  or  local  governments  or      i 
geographical  regions;  or  ) 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
resp>ect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization — 10.052. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  interim 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Execntive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

This  amendment  will  not  result  in 
any  change  in  the  public  reporting 
burden.  Therefore,  the  information 
collection  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  these  amendments. 

Background 

Starting  with  the  1993  marketing  year, 
the  schedule  of  CCC  loan  premiums  and 
discounts  for  U.S.  upland  cotton  will 
express  the  former  "grade"  as  separata 
color  grade  and  leaf  components.  As  a 
result,  terms  previously  used  to  describe 
certain  upland  cotton  qualities  have 
changed.  Section  1427.25(f)(1)  is 
amended  to  clarify  which  qualities  of 
upland  cotton  are  eligible  tor  the  coarse 
count  adjustment  beginning  with  the 
1993  marketing  year.  The  effect  of  the 
amendment  is  to  make  the  qualities  that 
were  eligible  for  the  coarse  count 


adjustment  under  the  old  grading 
system  eligible  under  the  new  grading 
system. 

Interested  persons  are  invited  to 
submit  written  comments  on  the  interim 
rule  changes.  Comments  must  be 
received  by  September  7, 1993,  in  order 
to  be  assured  of  consideration. 

List  of  Sub|ects  in  7  CFR  Part  1427 

Cotton,  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  record-keeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1427  is 
amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423, 1425. 1444, 
and  1444-2. 15  U.S  C  7J4b  and  714c 

2.  Section  1427.25(f)(1)  is  revised  to 
read  as  follows: 

f  1427.25  Detarmlnation  of  the  prevailing 
world  markat  prica  and  the  adjuttad  world 
price  (AWP)  for  upland  cotton. 


(0(l)(i)  The  adjusted  world  price,  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  section  with  respect  to 
all  qualities  of  upland  cotton  eligible  for 
price  support  loan  except  the  following 
grades  ol  upland  cotton  with  a  staple 
length  of  1  Vi6  inch  or  longer: 

(A)  White  Grades— Strict  Middling 
and  better,  leaf  1  through  leaf  6; 
Middling,  leaf  1  through  leaf  6:  Strict 
Low  Middling,  leaf  1  through  leaf  6;  and 
Low  Middling,  leaf  1  through  leaf  5. 

(B)  Light  Spotted  Grades— Strict 
Middling  and  better,  leaf  1  through  leaf 
5;  Middling,  leaf  1  through  leaf  5;  and 
Strict  Low  Middling,  leaf  1  through  leaf 
4;  and 

(C)  Spotted  Grades— Strict  Middling 
and  better,  leaf  1  through  leaf  2. 

(ii)  Grade  and  Staple  length  must  be 
determined  in  accordance  with  §  1427  9 
If  no  such  official  classification  is 
presented,  the  coarse  count  adjustment 
shall  not  be  made. 


Signed  at  Washington.  DC  on  July  28, 1993 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  93-18865  Filed  8-5-93;  8:45  am) 
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7  CFR  Part  1435 
RIN0560-AC14 

Sugar  and  Crystalline  Fructosa 
Marketing  Allotment  Appeal 
Regulations  for  nscal  Years  1992 
Through  1996 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  previously  published 
an  interim  rule  on  July  6, 1993, 
pertaining  to  the  establishment  of 
marketing  allotments  for  sugar 
processed  from  domestically  produced 
sugarcane  and  sugar  beets  and 
crystalline  fructose  manufactured  from 
corn  for  the  fiscal  years  1992  through 
1996.  This  interim  rule  supplements  the 
previously  published  interim  rule  by 
setting  forth  the  appeal  procedures  as 
required  by  section  359i  of  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  amended. 
DATES:  This  interim  rule  is  effective 
August  5, 1993.  Comments  must  be 
received  on  or  before  September  7, 
1993,  in  order  to  be  assured  of 
consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  rule.  Comments 
should  be  mailed  or  delivered  to  the 
Deputy  Administrator  for  Program 
Analysis  (DAP A),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  room  3090,  South  Agriculture 
Building,  U.S.  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 
Washington,  DC  20013-2415. 
Comments  received  may  be  inspected     * 
between  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  holidays,  in  room 
3727,  South  Agriculture  Building, 
USDA,  14th  Street  and  Independence 
Avenue,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Barry,  Director,  Sweeteners 
Analysis  Division,  ASCS;  telephone: 
202-720-3391. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

The  Department  has  revieyved  this 
action  under  Executive  Order  12291  and 
Departmental  Regulation  1512-1.  It  has 
been  determined  that  this  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  State,  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  result 


in  signincant  adverse  eff'ects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on- the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  this  action  has  been 
classiHed  as  "nonmajor." 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are: 
Commodity  Loans  and  Purdiases; 
10.051. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Dates"  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
regulation  will  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  particular  marketing 
allotment  options  considered  will  not 
affect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  The  CCC  thus  certifies 
that  the  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35).  The 
information  collection  requirements 
will  be  submitted  to  OMB  for  review. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  interim  rule. 

Background 

CCC  previously  pubUshed  the 
regulations  (58  FR  36120.  July  6.  1993) 


applicable  to  the  establishment  of 
marketing  allotments  for  sugar 
processed  from  domestically  produced 
sugarcane  and  sugar  beets  and 
crystalline  fructose  manufactured  from 
com  for  the  fiscal  years  1992  through 
1996.  This  interim  rule  supplements  the 
previously  published  interim  rule  by 
adding  §  1435.530  setting  forth  the 
appeal  procedures  applicable  to 
§  1435.529(a)  as  required  by  section  359i 
of  the  1938  Act.  as  amended. 

List  of  Subiects  in  7  CFR  Part  1435 

Administrative  practice  and 
procedures.  Appeals,  Loan  programs/ 
agriculture.  Marketing  allotments.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements,  Sugar 

Accordingly,  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435— SUGAR 

1.  The  authority  citation  for  7  CFR 
part  1435  continues  to  read  as  follows: 

Authority:  7  U.SC  13S9aa-1359ji,  1421 
1423, 1446g;  15  U.S.C  714b  and  714c 

2.  Section  1435  530  is  added  to  read 
as  follows: 

f  1435.530    Appeals  procedures. 

(a)  Reconsideration — (1)  Basis, 
purpose,  and  applicability. 

(i)  The  regulations  set  forth  in  this 
section  are  applicable  only  to  requests 
for  reconsideration  and  appeals  arising 
under  §  1435.529(a). 

(A)  The  regulations  in  this  section 
also  prescribe  the  rules  and  procedure 
that  may  be  followed  by  a  person  who 
seeks  reconsideration  of  a  determination 
made  with  respect  to: 

(1)  Processors  who  disagree  with  the 
amount  of  allocation  assigned  by  CCC 
pursuant  to  §  1435.529(a)(1); 

[2]  Producers  who  disagree  with  a 
determination  with  respect  to  the 
establishment  or  adjustment  of 
proportionate  shares  or  acreage  bases  or 
excess  acreage  har\'ested  pursuant  to 
§1435.529(a)(2];and 

(B)  The  regulations  in  this  section  also 
prescribe  the  rules  and  procedure  that 
must  be  followed  by  a  person  who  seeks 
reconsideration  with  respect  to: 
Producers  or  processors  who  disagree 
with  the  arbitrator's  decision  regarding 
the  sharing  of  the  processor's  allocation 
with  the  producers  pursuant  to 

§  1435.529(a)(3). 

(ii)  Reconsideration  and  review  under 
this  section  is  limited  to  individual 
determinations  made  with  respect  to 
those  persons  meeting  the  requirements 
of  paragraph  (a)(l)(i)  of  this  section. 
Accordingly,  there  is  no  review  under 
this  section  with  respect  to  general 
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program  requirements  that  are 
applicable  to  all  program  participants. 

(2)  Definitions. 

Appeal  means  a  written  request  by  a 
participant  asking  the  next  level 
reviewing  authority  to  review  an 
adverse  determination. 

CCC  means  Commodity  Credit 
Corporation,  a  wholly-owned 
Government  corporation  within  the 
USDA. 

Director  means  the  director  of  NAD, 
or  a  designee. 

Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence  before  the  Judge 
for  the  record  in  the  proceeding. 

Hearing  Clerk  means  the  Hearing 
Clerk,  USDA,  Washington.  DC  20250. 

Hearing  Officer  means  an  individual 
who  is  designated  by  the  Director  and 
assigned  the  responsibility  of 
conducting  the  NAD  hearing  far  the 
appeal  filed  by  the  participants  with  the 
Executive  Vice  President,  CCC,  or  other 
appropriate  official  in  accordance  with 
this  part. 

Judicial  Officer  means  an  officer  of  the 
United  States  Department  of 
Agriculture,  delegated  authority  by  the 
Secretary  of  Agriculture,  pursuant  to  the 
Act  of  April  4, 1940  (7  U.S.C  450o- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C  1970  ed.  Appendix.  P. 
550),  as  amended  by  Public  Law  97-35, 
title  I,  Section  125,  95  Stat.  357,  369 
(1981)  (7  U.S.C.  2201  note),  to  perform 
the  adjudicating  function  involved  (7 
CFR  2.35(a)),  or  the  Secretary  of 
Agriculture  if  the  authority  so  delegated 
is  exercised  by  the  Secretary. 

Judge  means  any  Administrative  Law 
Judge  in  USDA  appointed  pursuant  to  5 
U.S.C.  3105  or  detailed  to  USDA 
pursuant  to  5  U.S.C  3344  and  assigned 
to  the  appeal. 

NAD  means  the  National  Appeals 
Division,  the  ASCS  division  designated 
by  the  Executive  Vice  President  of  CCC 
to  hear  and  review  producer  and 
processor  appeals  imder  this  part. 

NAD  Hearing  means  an  informal 
proceeding  before  a  Hearing  Officer  of 
NAD  to  afford  a  participant  the 
opportimity  to  present  testimony  or 
documentary  evidence  to  show  why  an 
adverse  determination  was  not  proper. 

Participant  means  any  person  whose 
right  to  participate  in.  or  receive 
payment  or  other  benefits  in  accordance 
with,  any  of  the  programs  to  which 
these  regulations  apply  who  is  affected 
by  a  determination  of  the  Secretary,  the 
Executive  Vice  President  of  CCC  or  an 
Administrative  Law  Judge.  An 
authorized  representative  of  the 
participant  shall  be  considered  the 
participant. 


Reconsideration  is  a  subsequent 
consideration  of  a  prior  determination 
by  the  Executive  Vice  President,  or  a 
designee. 

{3)  Stay  of  collection.  The  filing  of  a 
timely  notice  of  a  request  for 
reconsideration  or  appeal  shall 
automatically  stay  the  action  of  ASCS  to 
collect  any  penalties  assessed  under  this 
part  until  a  decision  is  reached  on  the 
acceptability  of  the  reconsideration  or 
appeal,  and  in  the  case  of  an  acceptable 
appeal,  until  final  administrative 
determination  has  been  issued. 
However,  during  the  stay,  interest  will 
accrue  on  the  outstanding  penalty 
amount  at  a  rate  equal  to  the  rate  of 
interest  charged  by  the  U.S.  Treasury  for 
funds  borrowed  by  CCC  on  the  date  the 
penalty  is  assessed. 

(4)  Consolidated  hearings.  At  the 
discretion  of  the  Hearing  Officer  or 
Judge,  hearings  on  two  or  more  petitions 
may  be  consolidated,  and  the  evidence 
taken  at  such  consolidated  hearing  may 
be  embodied  in  a  single  record.  If  the 
Hearing  Officer  or  Judge  elects  to 
consolidate  the  hearings,  the  parties 
shall  be  notified  prior  to  the  date  set  for 
the  hearing. 

(5)  Request  for  extension  of  time.  No 
request  for  extension  of  time  shall  be 
granted  under  this  subpart  unless 
otherwise  specified. 

(6)  Request  for  reconsideration — (i) 
Address  for  request  for  reconsideration 
or  appeal.  Any  participant  who  believes  . 
that  a  proper  determination,  piirsuant  to 
§  1435.529(a)(1)  or  (2),  has  not  been 
made  in  accordance  with  applicable 

S>rogram  regulations  or  that  all  of  the 
acts  were  not  considered  with  respect 
to  any  determination  made  by  the 
Secretary,  may  request  a  reconsideration 
of  such  determination  and  a  NAD 
hearing  by  filing  a  request  for 
reconsideration  with  the  Executive  Vice 
President,  CCC,  or  a  designee,  prior  to 
an  appeal  tb  a  Judge.  However, 
participants  who  wish  to  contest  an 
arbitration  determination  under 
§  1435.529(a)(3)  must  file  a  request  for 
reconsideration  prior  to  filing  an  appeal 
with  a  Judge.  Any  participant  who 
elects  not  to  request  reconsideration  of 
a  determination  pursuant  to 
§  1435.529(a)(1)  or  (2)  may  appeal 
directly  to  the  Judge.  A  request  for 
reconsideration  will  toll  the  time  for 
filing  an  appeal. 

(ii)  Time  limitations  for  filing  requests 
for  reconsideration.  (A)  A  request  for 
reconsideration  by  a  participant  from 
any  determination  shall  be  filed  within 
15  calendar  days  after  written  notice  of 
the  determination  is  mailed  to  or 
otherwise  made  available  to  the 
participant.  A  reouest  for 
reconsideration  shall  be  considered  to 


have  been  "filed"  when  personally 
delivered  to  the  Executive  Vice 
President,  CCC,  room  3086,  South 
Agriculture  Building,  USDA,  14th  Street 
and  Independence  Avenue,  SW.,  P.O. 
Box  2415  Washington.  DC  20013-2415. 
or  when  postmarked. 

(B)  Whenever  the  final  date  for  filing 
a  request  for  reconsideration  prescribed 
in  paragraph  (a)(6)(ii)(A)  of  tms  section 
falls  on  a  Satiu-day,  Sunday,  legal 
holiday,  or  other  day  on  which  the 
appropriate  office  is  not  open  for  the 
transaction  of  business  during  normal 
work  hours,  the  time  for  filing  shall  be 
extended  to  the  close  of  business  on  the 
next  workday. 

(C)  A  request  for  reconsideration  may 
be  accepted  and  acted  upon  even 
though  it  is  not  filed  within  the  time 
prescribed  in  this  section  if,  in  the 
judgement  of  the  Hearing  Officer  with 
whom  such  request  is  made,  the 
circumstances  warrant  such  action. 

(iii)  Form  of  request  for 
reconsideration.  Each  request  for 
reconsideration  shall  be  in  writing  and 
signed  by  the  participant  or  by  an 
authorized  representative  of  the 
participant.  Each  request  for 
reconsideration  shall  be  supported  by  a 
written  statement  of  facts  and  any  other 
materials  to  support  the  participant's 
position.  Such  materials  must  be 
submitted  with,  or  as  part  of  the  request 
for  reconsideration,  or  within  15 
calendar  days  or  receipt  of  the 
determination.  The  request  for 
reconsideration  may  be  accompanied  by 
a  request  for  a  NAD  hearing.  If  a  request 
for  a  NAD  hearing  is  not  sm)mitted 
within  IS  calendar  days  of  the  receipt 
of  the  determination,  the  Director  shall 
make  a  recommendation  to  the 
Executive  Vice  President.  CCC  on  the 
basis  of  the  material  that  was  made 
available  in  making  the  prior 
determination  and  the  material 
submitted  by  the  participant. 

(iv)  Nature  of  the  NAD  hearing.  (A) 
The  hearing  shall  be  held  at  the  time 
and  place  desi^ated  by  the  Director. 

(B)  The  heanng  shall  be  conducted  by 
the  Director  in  the  manner  deemed  most 
likely  to  obtain  the  facts  relevant  to  the 
matter  at  issue.  The  participant  shall  be 
advised  of  the  issues  involved.  The 
Director  may  confine  the  presentation  of 
facts  and  evidence  to  pertinent  matters 
and  may  exclude  irrelevant,  immaterial, 
or  unduly  repetitious  evidence, 
information,  or  questions. 

(C)  The  partiapant,  or  an  authorized 
representative  of  the  participant,  shall 
be  given  full  opportunity  to  present 
facts  and  information  relevant  to  the 
matter  in  issue  and  may  present  oral  or 
documentary  evidence.  The  Director 
may  require  that  evidence  be  submitted 
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in  written  form  or  may  restrict  the 
number  of  witnesses  testifying.  Further, 
the  Director  may  request  or  permit 
persons  other  than  those  appearing  on 
behalf  of  the  participants  to  present 
information  or  evidence  at  such  hearing 
and,  in  such  event,  may  permit  the 
participant  to  question  such  person. 

(D)  The  Director  shall  prepare  a 
written  record  containing  a  clear, 
concise  statement  of  the  fads  as  asserted 
by  the  participant  and  material  facts 
found  by  the  Director.  The  names  of 
interested  persons  app>earing  at  the 
hearing  shall  be  included.  A  verbatim 
transcript  shall  be  made  if: 

(1)  The  participant  requests  at  a 
reasonable  period  of  time  prior  to  the 
time  the  NAD  hearing  begins  that  the 
Director  provide  for  such  a  transcript 
and  agrees  to  pay  the  expense  thereof, 
or 

[2)  The  Director  determines  that  such 
a  transcript  is  appropriate. 

(E)  If,  at  the  time  scheduled  for  the 
NAD  hearing,  the  participant  is  absent 
and  no  appearance  is  made  on  behalf  of 
the  participant,  the  Director  shall,  after 
a  reasonable  time  conclude  the  NAD 
hearing,  or  may,  at  its  discretion,  accept 
information  and  evidence  submitted  by 
other  persons  present  at  the  NAD 
hearing. 

(v)  Determination.  (A)  The  Director, 
prior  to  making  a  recommendation  to 
the  Executive  Vice  President.  CCXl,  may 
request  the  participant  to  produce 
additional  evidence  which  it  may  deem 
relevant  or  may  develop  additional 
evidence  from  other  sources.  Upon 
reconsideration  or  review,  and  within 
program  authorities,  the  Director  may 
recommend  affirmance,  modlHcation,  or 
reversal  of  any  determination  made 
initially  as  deemed  appropriate. 
Recommendations  by  the  Director  shall 
be  submitted  to  the  Executive  Vice 
President,  CCC,  for  final  approval.  The 
participant  shall  be  notified  in  writing 
of  the  determination  of  the  Executive 
Vice  President.  CCC.  The  notification 
shall  clearly  set  forth  the  basis  for  the 
determination.  Each  other  person 
affected  by  the  determination  shall  be 
notified  in  writing  of  the  determination. 

(B)  When  the  participant  requests 
copies  of  documents,  information,  or 
evidence  which  will  form  the  basis  of 
the  determination,  copies  of  su«b 
documents,  information,  or  evidence 
shall  be  made  available  as  provided  in 
7  CFR  part  798. 

(7)  Delegation  of  authority.  Nothing 
contained  in  these  regulations  in  this 
part  shall  preclude  the  Administrator, 
ASCS,  or  the  Executive  Vice  President, 
CCC,  or  a  designee  fi-om  determining  at 
any  time  any  question  arising  imder  the 
programs  to  which  the  regulations  in 


this  part  apply  or  from  reversing  or 
modifying  any  determination  made  by 
the  Hearing  Officer. 

(b)  Appeals— {1)  Appeal  of 
determination  to  the  Administrative 
Law  Judge. 

(i)  Exhaustion  of  administrative 
remedies.  Participants  requesting 
reconsideration  or  appeal  pursuant  to 
§  1435.529(a)  must  e^diaust  their 
administrative  remedies  before  filing 
suit  in  the  Federal  District  Courts. 

(ii)  Procedure  for  hearing— {A)  Time 
limitations  for  filing  an  appeal. 

(1)  An  appeal  by  a  participant  from  a 
determination  of  the  Executive  Vice 
President,  CCC,  shall  be  filed  within  20 
days  with  the  Hearing  Clerk  after 
written  notice  of  the  determination  is 
mailed  to  or  otherwise  made  available  to 
the  participant.  An  appeal  shall  be 
considered  to  have  been  "filed"  when 
personally  delivered  to  the  appropriate 
office  or  when  postmariced. 

(2)  A  copy  of^the  appeal  shall  be 
mailed  by  the  participant  to  the 
Executive  Vice  President,  CCC,  or  a 
designee.  Within  10  days  after  receipt  of 
the  appeal,  the  Executive  Vice 
President,  CCC,  or  a  designee,  shall  mail 
notices  to  all  affected  parties  informing 
them  that  an  appeal  has  been  filed  and 
that  they  have  the  right  to  intervene  in 
the  action.  Those  parties  who  elect  to 
intervene  shall  file  a  notice  with  the 
Hearing  Clerk  within  5  days  after  receipt 
of  the  notice  of  appeal. 

(3)  Whenever  tne  final  date  for  filing 
an  appeal  prescribed  in  paragraph 
(b)(l)(i)(A)(J)  of  this  section  falls  on  a 
Saturday,  Sunday,  legal  holiday,  or 
other  day  on  which  the  appropriate 
office  is  not  open  for  the  transaction  of 
business  during  normal  work  hours,  the 
time  for  filing  shall  be  extended  to  the 
close  of  business  on  the  next  work  day. 

(4)  An  appeal  may  be  accepted  and 
acted  upon  even  though  it  is  not  filed 
within  the  time  prescribed  in  this 
section  if,  in  the  judgement  of  the  Judge 
with  whom  such  request  is  made,  the 
circumstances  warrant  such  action. 

(B)  Form  of  request  for  an  appeal. 
Each  request  for  appeal  shall  be  in 
writing  and  signed  by  the  participant  or 
by  an  authorized  representative  of  the 
participant.  Each  appeal  shall  be 
supported  by  a  written  statement  of 
facts  and  argument  providing  the  basis 
for  the  appeal.  The  appeal  may  be 
accompanied  by  a  request  for  a  hearing. 

(C)  Answer— {])  Filing  and  service. 
Within  20  days  after  service  of  the 
participant's  appeal  petition,  CCC  shall 
file  an  answer  signed  by  the  Executive 
Vice  President,  CCC,  or  an  authorized 
representative,  or  the  attorney  of  record 
in  the  appeal.  The  attorney  may  file  an 
appearance  of  record  prior  to  or 


simultaneously  with  the  fiUng  of  the 
answer. 

(2)  Contents.  The  answer  shall  clearly 
admit,  deny,  or  explain  each  of  the 
allegations  of  the  appeal  petition  and 
shall: 

{/)  Clearly  set  forth  any  defense 
asserted  by  CCC;  or 

Hi)  State  that  CCC  admits  all  the  facts 
alleged  in  the  appeal  petition;  or 

(in')  State  that  CCC  admits  the 
jurisdictional  allegations  of  the  appeal 
petition  and  neither  admits  nor  denies 
the  remaining  allegations  and  consents 
to  the  issuance  of  an  order  without 
further  procedure. 

(5)  Default.  Failure  to  file  a  timely 
answer  shall  be  deemed,  for  purposes  of 
the  appeal,  an  admission  of  the 
allegations  in  the  appeal  petition  and 
failure  to  deny  or  otherwise  respond  to 
an  allegation  of  the  appeal  petition  shall 
be  deemed  for  purposes  of  the  apf)eal, 
an  admission  of  said  allegation. 
'    (D)  Procedures  upon  failure  to  file  an 
[answer.  The  failure  by  CCC  to  file  an 
answer  shall  constitute  a  waiver  of 
hearing.  Upon  such  failure  to  file,  the 
participant  shall  file  a  proposed 
decision,  along  with  a  motion  for 
adoption  thereof,  both  of  which  shall  be 
served  upon  CCC  by  the  participant. 
Within  20  days  after  service  of  such 
motion  and  proposed  decision.  CCC 
may  file  objections.  If  the  Judge  finds 
that  meritorious  objections  have  been 
filed,  the  participant's  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
Judge  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  participant's  motion  shall  be  sensed 
on  each  of  the  parties  and  shall  be 
included  as  part  of  the  administrative 
record.  Where  the  decision  as  proposed 
by  the  participant  is  adopted  as  the 
Judge's  initial  decision,  such  decision  of 
the  Judge  shall  become  final  and 
effective  30  days  after  service. 

(E)  Withdrawal  of  appeal.  At  any  time 
before  the  Judge  files  an  initial  decision, 
the  participant  may  withdraw  its 
appeal,  however,  the  participant  is 
responsible  for  any  penalties  and 
interest  that  has  accrued.  By 
withdrawing  an  appeal,  the  participant 
waives  all  further  opportunity  to  appeal 
or  seek  review  by  the  Judicial  Officer  or 
by  a  Federal  court  on  the  claim  or 
related  matters. 

(F)  Prehearing  conference  and 
procedure — (I)  Time  and  place.  The 
Judge  shall  direct  the  parties  or  their 
counsel  to  participate  in  a  prehearing 
conference  at  any  reasonable  time  prior 
to  the  hearing.  The  prehearing 
conference  shall  be  held  at  the  USDA, 
Washington,  DC.  Reasonable  notice  of 
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the  time  and  place  of  the  prehearing 
conference,  and  if  personal  attendance 
will  be  necessary,  shall  be  given.  The 
Judge  shall  order  each  of  the  parties  to 
provide  at  the  prehearing  conference,  or 
at  another  time  prior  to  the  hearing,  the 
following: 

(f)  An  outline  of  the  appeal  or  defense: 

(if)  The  legal  theories  upon  which  the 
party  will  rely; 

[iii]  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon 
at  the  hearing:  and 

(iv)  A  list  of  witnesses  who  will  testify 
on  behalf  of  the  party.  With  permission 
of  the  Judge,  the  names  of  the  witnesses 
need  not  be  provided  if  they  are 
otherwise  identified  in  some  meaningful 
way.  such  as  a  short  statement  of  the 
type  of  evidence  they  will  offer. 

(2)  Procedures.  The  Judge  shall  not 
order  any  of  the  foregoing  procedures  if 
a  party  can  show  such  procedures  are 
inappropriate  or  unwarranted  under  the 
circumstances  of  the  particular  appeal. 

(J)  Matters  to  be  considered.  At  the 
prehearing  conference,  the  following 
matters  shall  be  considered: . 

U)  The  simplification  of  issues: 

iii)  The  necessity  of  amendments  to 
pleadings: 

[iii]  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof: 

[iv]  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(v)  Negotiation,  compromise,  or 
settlement  of  issues: 

[vi]  The  exchange  of  copies  of. 
proposed  exhibits; 

[vii]  The  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested: 

[viii]  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference; 

(;x)  The  possibility  of  obtaining 
stipulations  regarding  the  type  of 
evidence  and  number  of  witnesses  to  be 
presented  at  the  hearing;  and 

(x)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

[4]  Reporting,  [i]  A  prehearing 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  Judge. 

(;/)  Any  party  to  the  appeal  may 
petition  the  Judge  to  allow  for  a 
stenographic  transcript  of  a  prehearing 
conference.  The  party  requesting  the 
transcript  shall  bnear  the  transcription 
cost  of  producing  the  transcript  and  the 
duplication  cost  for  one  transcript 
provided  to  the  Judge  and  to  the  other 
parties  to  the  appeal. 

(5)  Attendance  at  prehearing 
conference.  In  the  event  the  Judge 


concludes  that  personal  attendance  by 
the  Judge  and  the  parties  or  counsel  at 
a  prehearing  conference  is  unwarranted 
or  impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  Judge  may  conduct  such  conference 
by  telephone. 

[6]  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
Judge  concludes  that  a  stenographic 
report,  if  available,  shall  suffice,  or.  in 
the  event  the  conference  takes  place 
within  7  days  of  the  beginning  of  the 
hearing,  the  Judge  elects  to  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

(G)  Transmittal  of  the  record. 
Whenever  a  party  files  a  petition 
appealing  the  decision  of  the  Executive 
Vice  president,  CCC,  and  a  response  has 
been  filed  or  the  time  for  filing  a 
response  has  expired,  the  Director  of 
NAD,  or  a  designee,  shall  transmit  the 
administrative  record  to  the  Judge. 

(H)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  appeal  or  by  any  other 
designated  representative.  Any  person 
who  appears  as  attorney  or  as  a  party's 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

(I)  Evidence — [1]  In  general,  [i]  The 
testimony  of  witnesses  at  a  hearing  shall 
be  on  oath  or  affirmation  and  subject  to 
cross  examination. 

[ii]  Upon  a  finding  of  good  cause,  the 
Judge  may  order  that  any  witness  be 
examined  separately  and  apart  from  all 
other  witnesses  except  those  who  may 
be  parties  to  the  proceeding. 

(iii)  After  a  witness  called  by  the 
participant  has  testified  on  direct 
examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  any  part  thereof,  of 
such  witness,  in  the  possession  of  the 
participant,  which  relates  to  the  subject 
matter  about  which  the  witness  has 
testified.  Such  production  shall  be  made 
according  to  the  procedures  and  subject 
to  the  definitions  and  limitations 
prescribed  in  the  Jencks  Act  (18  U.S.C. 
3500). 

[iv]  Evidence  which  is  immaterial, 
irrelevant,  unduly  repetitious,  or  which 
is  not  of  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  insofar  as 
practicable. 

[2]  Objections — (/)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  to 
the  ruling  of  the  Judge,  the  party  shall 
state  briefly  the  grounds  for  such 
objection,  whereupon  an  automatic 


exception  will  follow  if  the  objection  is 
overruled  by  the  judge. 

[ii]  Only  objections  made  before  the 
Judge  may  subsequently  be  relied  upon 
in  the  proceeding. 

(3)  Exhibits.  Unless  the  Judge  finds 
that  the  providing  of  copies  is 
impracticable,  four  copies  of  each 
exhibit  shall  be  filed  with  the  Judge: 
Provided,  That,  where  there  are  more 
than  two  parties  in  the  proceeding,  an 
additional  copy  shall  be  filed  for  each 
additional  party.  A  true  copy  of  the 
exhibit  may  be  substituted  for  the 
original. 

(4)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated.  Such  record  or 
document  shall  be  evidenced  by  an 
official  publication  or  by  a  copy 
certified  by  the  person  having  the  legal 
authority  to  make  such  certification. 

(5)  Official  notice.  Official  notice  shall 
be  taken  of  such  matters  as  are  judicially 
noticed  by  the  courts  of  the  United 
States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character:  Provided,  That 
the  parties  shall  be  given  adequate 
notice  of  the  matter  so  noticed,  and 
shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously 
noticed. 

[6]  Offer  of  proof  Whenever  evidence 
is  excluded  by  the  Judge,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  an  exhibit,  it 
shall  be  marked  for  identification  and 
inserted  into  the  hearing  record.  In 
either  event,  the  evidence  shall  be 
considered  a  part  of  the  transcript  and 
hearing  record  if  the  Judicial  Officer, 
upon  appeal,  decides  the  Judge's  ruling 
excluding  evidence  was  erroneous  and 
prejudicial.  If  the  Judicial  Officer 
decides  the  Judge's  ruling  was 
erroneous  and  prejudicial,  and  that  it 
would  be  inappropriate  to  have  such 
evidenc^art  of  the  hearing  record,  the 
Judicial  Officer  may  direct  that  the 
hearing  be  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  other 
purpose  in  connection  with  the 
excluded  evidence. 

(J)  Debarment  of  attorney  or 
representative.  (I)  Whenever  an  Judge 
finds  that  a  person  acting  as  attorney  or 
designated  representative  for  any  party 
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to  the  appeal  is  guilty  of  unethical  or 
contumacious  conduct  in,  or  in 
connection  with  an  appeal,  the  Judge 
may  order  that  such  person  be 
precluded  firom  further  acting  as 
attorney  or  representative  in  the  appeal. 
Review  by  the  Judicial  Officer  may  tw 
taken  on  any  such  order,  but  no  appeal 
of  the  claim  shall  be  delayed  or 
suspended  pending  disposition  of  the 
debarment  review  ^  the  Judicial 
Officer;  Provided.  That  the  Judge  shall 
suspend  the  appcNsl  of  the  claim  for  a 
reasonable  time  for  the  purpose  of 
enabling  the  party  to  obtain  another 
attorney  or  representative. 

(2)  ^enever  it  is  found,  after  notice 
and  opportunity  for  hearing,  that  a 
person  who  is  acting  or  who  has  acted 
as  attorney  or  representative  for  another 
person  in  any  proceeding  before  the 
U.S.  Department  of  Agricultvire,  is  unfit 
to  act  as  such  coimsel  because  of  such 
unethical  or  contumacious  conduct, 
such  person  will  be  precluded  from 
acting  as  the  attorney  or  representative 
in  any  or  all  proceemngs  before  the 
Department  as  found  to  be  appropriate. 

(K)  Failure  to  appear.  (I)  u  either 
party,  after  being  duly  notified,  fails  to 
appear  at  the  hearing  without  cause, 
that  party  shall  be  deemed  to  have 
waived  the  opportunity  for  an  oral 
hearing. 

(2)  I^lure  to  appear  at  a  hearing  shall 
not  be  deemed  to  be  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
Judge's  initial  decision,  or  to  seek 
review  by  the  Judicial  Officer  in 
accordance  with  §  1435.530(a)(6). 

(L)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim.  The 
party  requesting  the  hearing  shall  bear 
the  transcription  cost  of  producing  the 
transcript  and  the  duplication  cost  for 
one  copy  to  be  provided  to  the  Judge 
and  each  of  the  other  parties  to  the 
appeal.  At  such  time  the  hearing  is 
scheduled,  the  Hearing  Cleik  sl^  order 
the  transcript. 

(iii)  Post-hearing  procedure — (A) 
Corrections  to  transcript. 

(1)  Any  party  may  file  a  motion 
proposing  correction  to  the  transcript 
within  5  days  of  its  receipt. 

[2]  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presimied  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  at  the  hearing  and  to  contain  an 
accurate  description.  The  transcript 
shall  be  deemed  to  be  certified  without 
further  action  by  the  Judge. 

(5)  At  any  time  prior  to  the  filing  of 
the  Judge's  initial  decision  and  after 
consideration  of  any  objections  filed  as 
to  the  transcript,  the  Judge  may  issue  an 
order  making  any  corrections  in  the 
transcript  that  the  Judge  finds  are 


warranted.  Such  corrections  shall  be 
entered  into  the  original  transcript  by 
the  Hearing  Clerk  (without  obscuring 
the  original  text). 

(B)  Proposed  findings  of  fact, 
conclusions,  orders,  and  briefs. 
Proposed  findings  offsets,  conclusions, 
orders,  and  briefs  shall  be  filed 
simultaneously  by  ail  parties  at  the 
close  of  the  hearing  or,  at  the  Judge's 
discretion,  no  more  than  5  days  post 
hearing. 

(C)  Judge's  initial  decision.  {!)  The 
Judge  within  a  reasonable  time  shall 
prepare,  upon  the  basis  of  the  record 
and  officicdly  noticed  matters,  and  shall 
file,  an  initial  decision,  a  copy  of  which 
shall  be  served  upon  each  oi  Uie  parties. 

(2)  Such  initial  decision  shall  become 
effective  30  days  after  service  unless  a 
motion  for  review  by  the  Judicial  Officer 
is  sought  pursuant  to  §  1435.530(a)(6). 

[3)  No  aecision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal  as  prescribed  in 

$  1435.530(a)(6). 

(iv)  Judges— {A)  Assignment.  No  Judge 
shall  be  assigned  to  serve  in  any  appeal 
M^o: 

(1)  Has  any  pecuniary  interest  in  any 
matter  or  business  involved  in  the 
appeal, 

(2)  Is  related  by  blood  or  marriage  to 
anv  party  in  the  appeal,  or 

(3)  Has  any  conflict  of  interest  which 
might  impair  the  Judge's  objectivity  in 
the  appeal. 

(B)  Disqualification  of  Judge.  (1)  Any 
party  to  the  appeal  may.  by  motion. 
request  that  the  Judge  withdraw  &t>m 
the  appeal  on  one  or  more  of  the 
grounds  set  out  in  this  section.  Such 
motion  shall  set  forth  with  particiilarity 
the  alleged  grounds  for  disqualification. 
The  Judge  may  then  either  rule  upon  or 
certify  the  motion  to  the  Judicial  Officer, 
but  not  both. 

(2)  The  Judge  may  withdraw  from  any 
appeal  for  any  reason  deemed  by  the 
Judge  to  be  disquali^ing. 

(C)  Powers.  (I)  Subject  to  review  as 
provided  elsewhere  in  this  part,  the 
Judge,  in  any  assigned  appeal,  shall 
have  the  power  to: 

(/)  Set  me  time  and  place  of  the 
hearing,  adjourn  the  hearing  from  time 
to  time,  and  change  the  time  of  the 
hearing; 

(ij)  Administer  oaths  and  affirmations; 

(iii]  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(iV)  Admit  or  exclude  evidence; 

(v)  Hear  oral  argument  on  facts  or  law; 
■  (vi)  Perform  all  acts  and  take  all 
measiues  necessary  for  the  maintenance 
of  order,  including  the  exclusion  of 
contumacious  counsel  or  other  persons; 

[vii]  Take  all  other  actions  aumorized 
under  these  rules. 


{2)  The  Judge  may  not  rule  upon  the 
validity  of  Federal  statutes  or 
rogations. 

U))  Who  may  ad  in  the  (Asence  of  the 
JudgjB.  In  case  of  the  absence  of  the 
Judge  or  the  Judge's  inabiUty  to  act,  the 
powers  and  duties  to  be  performed  by 
the  Judge  under  these  rules  of  practice 
in  connection  with  any  assigned  appeal 
may,  without  abatement  of  me  appeal, 
unless  otherwise  directed  by  the  Chief 
Judge,  be  assigned  to  any  other  judge. 

(2)  Review  by  the  Judicial  Officer,  (j) 
Filing  of  review  petition. 

(A)  Within  10  days  after  service  of  the 
Judge's  initial  decision,  or  any  part 
thereof,  any  party  may  seek  Jucudal 
Officer  review  of  such  decision  by  filing 
a  review  petition  with  the  Hearing 
Clerk. 

(B)  Each  issue  set  forth  in  the  review 
petition,  and  the  arguments  thereon, 
shall  be  plainly  and  concisely  stated; 
and  shall  contain  detailed  citations  to 
the  record,  statutes,  regulations,  or 
authorities  being  relied  upon  in  support 
thereof.  A  brief  in  support  may  be  filed 
simultaneously  with  the  review 
petition. 

(ii)  Response  to  review  petition. 
Within  10  days  after  service  of  a  copy 
of  a  review  petition  and  any  brief  in 
support  thereof,  any  other  party  to  the 
proceedings  may  file  a  response  in 
support  of  or  in  opposition  to  the  review 
petition  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
review  petition,  may  be  raised. 

(ill)  Transmittal  of  the  record. 
Whenever  a  review  petition  of  an 
Judge's  decision  is  filed  and  a  response 
thereto  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Hearing 
Clerk  shall  transmit  to  the  Judicial 
Officer  the  record  of  the  appeal.  Such 
record  shall  include:  the  pleadings, 
motions  and  requests  filed  and  the 
rulings;  the  transcript  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  in  connection;  any 
documents  or  papers  filed  in  connection 
with  a  prehearing  conference;  the 
Judge's  decision;  such  exceptions, 
statements  of  objections  and  briefs  in 
support  and  responses  as  may  have  been 
filed  in  the  proceeding. 

(iv)  Oral  argument.  A  party  filing  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportunity  for  oral 
argument  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
response,  the  responding  party  may  file 
a  request  for  such  oral  argument.  Failure 
to  make  such  request  to  appear  before 
the  Judicial  Officer,  within  the 
prescribed  time  period,  shall  be  deemed 
a  waiver  of  the  opportimity  for  oral 
argument.  There  is  no  right  to  appear 
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personally  before  the  Judicial  Officer. 
The  Judicial  Officer  may  grant,  refuse. 
or  limit  any  request  for  oral  argxmient. 
Oral  argument  shall  not  be  transcribed 
unless  so  ordered  in  advance  by  the 
Judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer's  own  motion. 

(v)  Scope  of  argument.  Argument  to 
be  heard  oy  the  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  petition.  Evidence  will 
be  limited  to  the  administrative  record, 
no  new  evidence  may  be  presented. 

(vi)  Notice  of  argument; 
postponement.  The  Hearing  Clerk  shall 
advise  all  parties  of  the  time  and  place 
at  which  oral  argument  will  be  heard.  A 
request  for  postponemeflt  of  the 
argiunent  must  be  made  by  motion  filed 
within  a  reasonable  time  in  advance  of 
the  date  fixed  for  argument. 

(vii)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  conclude 
the  argument. 

(viiij  Submission  of  briefs.  By 
agreement  of  the  parties,  a  brief  may  be 
submitted  for  decision,  but  the  Judicial 
Officer  may  direct  that  the  review  be 
argued  orally. 

Tix)  Decision  of  the  Judicial  Officer  on 
review.  (A)  As  soon  as  practicable  after 
the  receipt  of  the  record  from  the 
Hearing  Clerk,  or,  in  case  oral  argument 
was  had.  as  soon  as  practicable 
thereafter,  the  Judicial  Officer,  upon  the 
basis  of  the  record  and  any  matter  of 
which  official  notice  is  taken,  shall  rule 
on  the  review. 

(B)  The  Judicial  Officer  may  adopt, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  decided 
by  the  Judge  under  this  part. 

(C)  The  Judicial  Officer  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  the  ruling  of  the  Judicial 
Officer  which  shall  be  considered  the 
final  determination  for  purposes  of 
judicial  review  and  contain  a  statement 
describing  the  right  to  seek  judicial 
review. 

(3)  fit  Parte  communications — (i) 
Judge;  Judicial  Officer.  At  no  time  prior 
to  the  issuance  of  the  final  decision 
shall  the  Judge  or  Judicial  Officer 
discxiss  ex  parte  tne  merits  of  the  appeal 
or  review  with  any  person  who  is 
connected  with  the  appeal  or  review  in 
an  advocative  or  in  an  investigative 
capacity,  or  with  any  representative  of 
such  person.  However,  procedural 
mattera  shall  not  be  included  within 
this  limitation;  and  furthermore,  the 
Judge  or  Judicial  Officer  may  discuss  the 
merits  of  the  case  with  such  a  person  if 
all  parties  to  the  appeal  or  review,  or 
their  attorneys  have  been  given  notice 


and  an  opportimity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(ii)  Parties;  interested  persons.  No 
party  or  other  interested  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  Judge  or  Judicial  Officer  an  ex  parte 
communication  relevant  to  the  merits  of 
the  appeal  or  review. 

(iiij /Vocedure.  (A)  If  the  Judge  or 
Judicial  Officer  receives  an  ex  parte 
communication  in  violation  of  this        "^ 
section,  the  person  who  receives  the 
communication  shall  place  in  the  public 
record  of  the  appeal  or  review: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  Copies  of  all  written  responses, 
and  memoranda  stating  the  substance  of 
all  oral  responses  thereto. 

(B)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section,  the  Judge  or  Judicial  Officer 
may,  to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
underlying  statute,  require  the  party  to 
show  cause  why  its  claim  or  interest  in 
the  appeal  or  review  should  not  be 
dismissed,  denied,  disregarded,  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(iv)  Decision.  To  the  extent  consistent 
with  the  interests  of  jiistice  and  the 
policy  of  the  underlying  statute,  a 
violation  of  this  section  shall  be 
sufficient  groimds  for  a  decision  adverse 
to  the  party  who  knowingly  commits  a 
violation  of  this  section  or  who 
knowingly  causes  such  a  violation  to 
oonir. 

(4)  Form;  filing;  service;  proof  of 
service;  computation  of  time;  ana 
extensions  of  time. 

(i)  Fonn.  (A)  The  original  and  two 
copies  of  all  papers  in  a  proceeding 
conducted  under  this  part  shall  be  filed 
with  the  Hearing  Clerk. 

(B)  Every  pleading  and  paper  filed  in 
the  proceedLag  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
docket  number  assigned  by  the  Hearing 
Clerk,  and  a  descriptive  title  (e.g., 
Motion  for  Extension  of  Time). 

(C)  Every  pleading  and  paper  shall  be 
signed  by  and  contain  the  address  and 
telephone  number  of  the  representative 
for  die  party  on  whose  behalf  the  paper 
was  filed. 

(ii)  Filing.  Papers  are  considered  filed 
when  they  are  postmarked,  or  received, 
if  hand-delivered.  Date  of  mailing  may 
be  established  by  a  certificate  bom  the 
party  or  representative  or  by  proof  that 
the  doounent  was  sent  by  certified  or 
registered  mail. 

Tiii)  Service.  A  party  filing  a  document 
with  the  Judge  shall,  at  the  time  of 


filing,  serve  a  copy  of  such  document  on 
every  other  party.  Service  upon  any 
party  of  any  document  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  an  attorney  or 
designated  representative,  service  shall 
be  made  upon  such  attorney  or 
representative  in  Ueu  of  the  actual  party 

(iv)  Proof  of  service.  A  certificate  of 
the  person  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  date,  time  and  manner  of 
service,  shall  be  proof  of  service. 

(v)  Computation  of  time.  (A)  In 
computing  any  period  of  time  imder  this 
part  or  in  an  order  issued  thereimder, 
the  time  begins  with  the  day  following 
the  act.  event,  or  default,  and  includes  . 
the  last  day  of  the  period,  imless  it  is  a 
Satiu-day,  Sunday,  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  event  it  includes  the  next 
workday. 

(B)  When  a  document  has  been  served 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  fbr  any 
response. 

(vi)  Extensions  of  time.  Requests  for 
extensions  of  time  shall  be  submitted  to 
the  Judge.  Chief  Judge,  or  the  Judicial 
Officer  prior  to  the  expiration  of  the 
original  due  date.  Except  for  the  filing 
of  a  notice  of  appeal  as  required  by 
§  1435.530(b)(2)(i),  the  time  for  the  filing 
of  any  docxunent  or  paper  required  or 
authorized  under  the  rules  in  this  part 
may  be  extended  by  the  Judge.  Chief 
Judge,  or  the  Judicial  Officer,  if,  in  the 
judgment  of  die  Judge,  Chief  Judge,  or 
the  Judicial  Officer,  there  is  good  cause 
for  the  extension.  In  instances  where  the 
time  permits  notice  of  the  request  for 
extension,  time  shall  be  given  to  the 
other  party  to  submit  views  concerning 
the  request. 

(5)  Procedural  matters — (i) 
Communications  from  Hearing  Clerk.  In 
order  to  expedite  the  appeal  process,  the 
Hearing  Clerk  may  develop  form  letters 
and  transmittal  forms  to  be  used  for 
notices,  service  of  papera,  requests  for 
information,  and  all  other 
communications  between  the  Hearing 
Qerk's  Office  and  the  parties. 

(ii)  Representation.  All  parties  may  be 
represented  by  attorneys  or  by 
designated  representatives.  Attorneys  or 
designated  representatives  appearing  for 
the  parties  shall  file  formal  notices  of 
appearances  and  withdrawals  with  the 
Hearing  Qerk. 
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Sisned  the  30th  day  of  July,  1993  in 
Washington,  DC 
Bmcfl  K.  Wfllwr, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  93-18864  Filed  »-5-93: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatratlon 

14CFRPart73 

[Dodwt  Na  27400;  AmMHtownt  No.  73-6] 

Special  Ilea  AlrsfMce 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule;  technical 
amendment. 

SUMMARY:  This  action  amends  the  office 
title  of  the  Director,  Air  Traffic 
Operations  Service,  in  the  regulation 
that  was  afiiscted  by  an  agencywide 
reorganization.  This  change  is  necessary 
to  make  the  regulation  consistent  with 
the  current  agency  structiue. 
EFFECTIVE  DATE:  August  6, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch,  (ATP-230).  Airspace-Rules  and 
Aeronautical  Information  Division,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202J 
267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1, 1988,  the  FAA  underwent 
a  reorganization  that  affacted  both 
headquarters  and  regional  offices.  One 
result  of  the  reorganization  was  a 
realignment  of  fimctions  with  a 
corresponding  change  in  office  names. 
Federal  Aviation  Regulation  (FAR) 
§  73.19  (14  CFR  73.19)  requires  agencies 
using  special  use  airspace  to  report  their 
annual  use  of  assigned  restricted  areas 
to  the  Director,  Air  Traffic  Operations 
Service.  The  office  with  current 
responsibility  for  managing  those 
reports,  however,  is  the  Director,  Office 
of  Air  Traffic  System  Management.  This 
technical  amendment  updates  the  rule 
to  reflect  the  change  in  office  name. 

Because  this  action  is  merely  a 
technical  amendment  reflecting  the 
change  in  the  name  of  an  office,  the 
FAA  finds  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  For  the  same  reason,  the 
FAA  finds  that  good  caiise  exists  for 
making  this  amendment  efiiactive  upon 
publication. 

Further,  the  FAA  has  determined  that 
this  regulation:  (1)  Is  not  a  "major  rule" 


under  Executive  Order  12291,  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures,  it  is  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niuiber  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Snbiecti  in  14  CFR  Part  73 

Air  safety,  Air  traffic  control.  Air 
transportation.  Airmen,  Airports, 
Aviation  safety. 

The  Amendment 

In  consideration  of  the  above,  the 
FAA  amends  Part  73  of  the  FAR  (14  CFR 
Part  73)  as  followrs: 

PART  73-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  1348(a).  1354(a), 
1510, 1522;  Executive  Order  10854;  49  U.S.C 
106(g)  (Revised  Pub.  L  97-449,  January  12, 
1983);  14  CFR  11.69. 

173.19    [AnnandMi] 

2.  In  paragraphs  (a)  and  (c)  of  §  73.19, 
remove  the  words  "Director,  Air  Traffic 
Operations  Service,"  and  add,  in  their 
place,  the  words  "Director,  Office  of  Air 
Traffic  System  Management"  in  each 
paragraph. 

Issued  in  Washington,  DC.  on  August  2, 
1993. 
WillitCNelMD. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc  93-18847  Filed  8-5-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Hearlnga 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  exceptions,  of  proposed 
amendments  to  the  Kentucky  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program)  under  the 


Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  amendments  consist  of  Senate 
Bill  318,  which  revises  the  Kentucky 
Revised  Statutes  (KRS)  with  respect  to 
conferences,  hearings,  civil  penalties, 
and  administrative  review  rights  and 
procedures,  and  modifications  to  the 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  7:001,  7:091,  7:092, 
8:001,  and  12:020  concerning  the  same 
topics.  The  amendments  are  primarily  a 
State  initiative,  but  they  also  satisfy 
OSM's  30  CFR  part  732  notification  to 
Kentucky  dated  November  14, 1991 
(Administrative  Record  No.  KY-1080), 
which  reqtiired  that  the  State  amend  its 
program  to  require  prepayment  of  dvil 
penalties  into  escrow  as  a  prerequisite 
for  administrative  review.  All  changes 
are  intended  to  either  bring  the  State 
program  into  compliance  with  Federal 
requirements  or  improve  the  clarity  and 
specificity  of  existing  provisions. 
EFFECTIVE  DATE:  August  6, 1993. 
FOR  FURTHER  MFORUATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Pegency  Road,  Lexington,  Kentucky 
40503,  Telephone:  606-233-2896. 

SUPPLEMENTARY  MFORMATION: 

I.  Background  on  the  Kentucky  Program 
Q.  Submission  of  Proposed  Amendment 
m.  Director's  Findings 

IV.  Siunmaiy  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Detenninations 

I.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982.  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.13, 
917.15,  917.16,  and  917.17. 

n.  Submission  of  Proposed  Amendment 

By  letter  dated  July  28, 1992, 
(Administrative  Record  No.  KY-1170} 
Kentucky  submitted  a  proposed 
program  amendment  containing 
additions  and  modifications  to  405  KAR 
7:001,  7:091,  7:092,  8:001, 10:001. 
12:001. 12:020, 16:001, 18:001,  20:001 
and  24:001.  The  proposed  amendment 
contained  new  procedures  for 
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•dminiftrative  h«wring«  conductad 
undar  KRS  Chaptor  350. 

OSM  announced  receipt  of  the 
propoaed  amendment  in  the  September 
23. 1992.  Fadaral  Ragiatar  (57  FR 
43949).  and,  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportimity  for  a  public 
nearing  on  the  adequacy  of  the  propoaed 
amendment.  The  comment  period 
closed  on  October  23, 1992.  Since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  the  schfeduled 
hearing  was  cancelled. 

By  letter  dated  July  30. 1992 
(Administrative  Record  Number  KY- 
1171),  Kentucky  submitted  a  proposed 
program  amendment  containing  seven 
pieces  of  legislation  affecting  KRS 
Chapter  350  and  a  resolution  that  were 
enacted  by  the  1992  Regular  Session  of 
the  Kentucky  General  Assembly. 
Included  in  this  proposed  amendment 
was  Senate  Bill  (S.B.)  318,  which  relates 
to  conferences,  hearings,  dvil  penalties, 
and  appeals.  Inasmuch  as  the  material 
covered  by  S.B.  318  is  directly  related 
to  the  regulatory  revisions  contained  in 
the  proposed  amendment  filed  by 
Kentucky  on  July  28, 1992,  S.B.  318  is 
being  consolidated  with  that  submission 
in  this  final  rule. 

OSM  announced  receipt  of  the 
amendment  package  containing  S.B.  318 
in  the  September  23, 1992,  Federal 
Register  (57  FR  43952),  and  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  October  23, 
1992.  Since  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  the  schedule,  hearing  was 
cancelled. 

By  letter  dated  September  IB.  1992 
(Administrative  Record  Number  KY- 
1180),  Kentucky  submitted  revised 
amendments  to  its  administrative 
regulations  at  405  KAR  7:001, 405  KAR 
7:091.  405  KAR  7:092,  and  405  KAR 
12:020.  These  revisions  to  the  original 
program  amendments  submitted  on  July 
28. 1992.  were  the  result  of  comments 
received  during  a  public  hearing  held  by 
Kentucky  on  August  27, 1992. 

OSM  announced  receipt  of  the 
proposed  revisions  in  the  December  9, 
1992,  Federal  Register  (57  FR  58169). 
and,  in  the  same  notice,  reopened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  revisions  to 
the  original  amendment  The  comment 
period  closed  on  December  24, 1992. 
Since  no  one  reouested  an  opportunity 
to  testify  at  a  public  hearing,  ue 
scheduled  hearing  was  cancelled. 


By  latter  dated  December  10, 1992 
(Administrative  Rec»rd  Number  KY- 
1202).  Kentucky  reaubmitted  its 
administrative  hearings  regulations  as 
revised  during  the  State's  promulgation 
process.  The  reaubmission  included  the 
final  promulgation  of  regulation  changes 
at  405  KAR  7:001.  405  KAR  7:091. 405 
KAR  7:092, 405  KAR  8:001  and  405 
KAR  12:020  relating  to  hearings.  In 
addition,  those  portions  of  Kentucl^'s 
original  submission  relating  to 
regulation  changes  at  405  KAR  10:001. 
405  KAR  12:001,  405  KAR  16:001.  405 
KAR  18:001.  405  KAR  20:001  and  405 
KAR  24:001  were  withdrawn. 

OSM  announced  receipt  of  the 
resubmission  dated  December  10, 1992, 
in  the  January  14. 1993,  Federal 
Register  (58  FR  4384),  and,  in  the  same 
notice,  reopened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  revisions  to  the  original 
amendment.  The  comment  period 
closed  on  January  29, 1993.  Since  no 
one  requested  an  opportimity  to  testify 
at  a  public  hearing,  the  scheduled 
hearing  was  cancelled. 

m.  Diractor'a  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Kentucky  program. 

Revisions  not  specifically  disaissed 
below  either  concern  cross-references 
and  paragraph  notations  that  have  been 
updated  to  reflect  organizational  or 
nomenclature  changes  or  involve 
nonsubstantive  wording  changes. 

A.  Proposed  Amendments  to  Kentucky's 
Revised  Statutes  (KRS) 

1.  Senate  Bill  318.  Section  1 

Section  1  of  S.B.  318  creates  a  new 
section  in  KRS  Chapter  350,  the  State 
surface  mining  law,  which  sets  forth  the 
requirements  for  all  hearings,  other  than 
conferences,  held  pursuant  to  KRS 
Chapter  350,  including  hearing  officer 
qualifications,  hearing  report 
preparation  and  service,  procedures  for 
the  filing  of  exceptions,  identification  of 
items  to  be  considered  in  a  final  order, 
the  rights  of  the  parties  to  a  hearing,  and 
public  participation  in  the  hearing 
process.  Except  as  noted  below,  these 
requirements,  when  read  together  with 
their  implementing  regulations,  are 
similar  to  the  Federal  requirements 
concerning  administrative  review  of 
agency  actions  in  SMCRA;  30  CFR  parts 
775, 843  and  845;  and  43  CFR  part  4. 

Section  1(3)  of  S.B.  318  states  that 
"|A]11  hearings  conducted  pursuant  to 
this  dupter  shall  be  open  to  the  public 


except  as  may  be  ordered  by  the  hearing 
officer."  In  a  letter  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217). 
OSM  notified  Kentucky  that  the 
exception  clause  rendered  this 
provision  leaa  stringent  than  SMCRA.  In 
a  response  dated  May  7, 1993 
(Administrative  Record  No.  KY-1218), 
the  Secretary  of  the  Natural  Resources 
and  Environmental  Protection  Cabinet 
(NREPC  or  the  Cabinet)  stated  that  "the 
cabinet  will  propose  to  the  1994  General 
Assembly  that  the  phrase  'except  as  may 
be  ordered  by  the  hearing  officer'  be 
deleted."  Since  this  change  has  not  yet 
been  made,  the  Director  is  not 
approving  the  phrase  "except  as  may  be 
ordered  by  the  hearins  officer." 

Paragraphs  (3)  and  (4)  of  this  section 
of  the  legislation  direct  or  authorize  the 
Cabinet  to  promulgate  administrative 
regulations  for  (1)  procedures  for  formal 
and  informal  hearings,  (2)  assessment 
and  payment  of  civil  penalties,  (3) 
payment  of  a  proposed  penalty 
assessment  into  escrow  prior  to  formal 
hearing,  and  the  waiver  of  such  penalty 
payment  based  on  demonstrated 
inability  to  pay,  and  (4)  procedures  for 
holding  administrative  conferences.  The 
regulations  ultimately  adopted  in 
response  to  this  mandate  are  discussed 
below  in  separate  findings. 

2.  Senate  Bill  318.  Section  2 

Section  2  of  SB.  318  creates  a  new 
section  KRS  Chapter  350  setting  forth 
procedures  whereby  any  person 
aggrieved  by  a  determination  of  the 
Cabinet  under  KRS  Chapter  350  may 
request  a  hearing;  authorizing  any 
person  aggrieved  by  a  final  order  of  the 
Cabinet  to  appeal  to  the  Franklin  Circuit 
Court;  and  establishing  procedures  for 
filing  and  review  of  such  appeals. 

By  letter  dated  April  26. 1993 
(Administrative  Record  No.  KY-1217). 
OSM  requested  clarification  of  a 
provision  in  paragraph  (1)  of  this 
section  which  requires  that  the  Cabinet 
serve  written  notice  of  a  petition  and 
schedule  a  hearing  "unless  the  Cabinet 
considers  that  the  petition  is  fi'ivolous." 
In  a  response  dated  May  7, 1993 
(Administrative  Record  No.  KY-1218), 
Kentucky  stated  that  by  law  it  could  not 
find  a  petition  to  be  frivolous  if  the 
petition  alleges  that  the  Cabinet's 
determination  is  contrary  to  law  or  fact 
and  injurious  to  the  petitioner,  and  if  it 
sets  forth  the  reasons  therefor.  In 
addition,  the  State  pointed  out: 

If  the  petition  does  not  confonn  to  the 
requirements  of  the  statute  and  regulation, 
the  hearing  officer,  in  a  pretrial  order,  will 
require  the  filing  of  a  more  deRnite  statement 
or  an  amended  petition.  The  regulationt  also 
provide  for  a  show  cause  proceeding  prior  to 
dismissal  of  any  petition. 


3.  Senate  B 


4.  Senate  B 


1.  405  KAR 
Definitions 


UMI 
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Finally,  the  State  noted  that  this  same 
raquirement  had  been  approved  by  the 
Secretary,  in  nearly  identical  form,  in  an 
October  22, 1980.  final  rule  concerning 
the  Kentucky  program  (45  FR  69964). 
Therefore,  the  Director  finds  that  the 
provisions  of  Section  2  of  SB  318,  as 
clarified  by  Kentucky,  are  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  regulations. 

3.  Senate  Bill  318,  Section  3 

Section  3  of  S.B.  318  revises  KRS 
350.028(4)  by  reqpiiring  that  the 
Secretary  of  the  Cabinet  issue  an  order 
to  a  permittee  to  show  cause  why  the 
permit  should  not  be  suspended  or 
revoked  whenever  the  Secretary 
determines  that  a  pattern  of  violations 
exists  or  has  existed  and  that  such 
violations  are  either  willfully  caused  by 
the  permittee  or  are  the  result  of  an 
unwarranted  failure  to  comply.  The 
Director  finds  that  this  proposal  is 
substantively  identical  to  and,  therefore, 
no  less  stringent  than,  the 
corresponding  portion  of  section 
S21(a)(4)  of  SMCRA. 

4.  Senate  Bill  318.  Section  5 

Section  5  of  S3. 318  removes  KRS 
350.255(2)  in  its  entirety.  All  of  the 
provisions  being  deleted  are  included  in 
one  or  both  of  the  new  sections  being 
added  to  KRS  Chapter  350  by  Sections 
1  and  2  of  S.B.  318.  Therefore,  the 
Director  finds  that  deletion  of  KRS 
350.255(2)  will  not  render  Kentucky's 
program  inconsistent  with  the 
requirements  of  SMCRA  or  the  Federal 
regulations. 

B.  Proposed  Amendments  to  Kentucky's 
Administrative  Regulations  (KAR) 

1.  405  KAR  7:001  and  8:001— 
Definitions  of  Terms 

(a)  New  definitions.  Kentucky 
proposes  to  add  definitions  of  the 
following  terms  to  405  KAR  7:001: 
Administrative  hearing,  final  order, 
hearing  officer,  individual,  initiating 
document,  interim  report.  Office  (for 
purposes  of  405  KAR  7:091  and  7:092 
only),  and  record.  There  are  no  Federal 
counterparts  to  these  proposed 
definitions,  except  for  the  definition  of 
"record",  which  the  Director  finds  to  be 
substantively  identical  to  the  Federal 
definition  at  43  CFR  4.24(a)(1). 
However,  the  Director  finds  that  each  of 
these  proposed  definitions  provides 
appropriate  clarity  and  specificity  to 
405  KAR  Chapter  7,  and  is  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  regulations. 

Kentucky  also  proposes  to  add  a 
definition  of  "indus^al/commerdal 
lands"  to  405  KAR  7:001  and  8:001.  The 


definition  as  proposed  is  substantively 
identical  to  the  Federal  definition  of  this 
term  at  30  CFR  701.5.  and  to  the 
definitions  of  this  term  in  405  KAR 
16:001, 18:001  and  20:001.  which  were 
previously  approved  by  the  Director  on 
October  1. 1992  (54  FR  45295). 
Therefore,  the  Director  finds  die 
proposed  definition  to  be  no  less 
effective  than  its  Federal  coimteipart 

(b)  Definition  of  "Person".  As 
originally  proposed  in  Kentucky's 
submission  dated  July  28, 1992 
(Administrative  Record  Number  KY- 
1170).  the  definition  of  "person"  in  405 
KAR  7:001. 405  KAR  8:001,  405  KAR 
10K)01.  405  KAR  12:001,  405  KAR 
16:001.  405  KAR  18:001.  405  KAR 
20:001  and  405  KAR  24:001  was  to  be 
revised  to  include  a  reference  to  KRS 
446.010(26).  which  provides  that 
"person  may  extend  and  be  appUed  to 
bodies-politic  and  corporations, 
societies,  communities,  the  public 
generally,  individuals,  partnerships  and 
joint  stock  companies."  Kentucky  made 
this  revision  in  response  to  OSM's 
action  on  a  previous  program 
amendment,  wherein  Kentucky 
proposed  to  replace  detailed  definitions 
of  eleven  terms  (including  "person")  in 
its  regulations  with  cross-references  to 
the  statutory  definitions  of  those  terms 
set  forth  in  KRS  350.010  and 
350.450(4)(c).  For  the  reasons  set  forth 
in  finding  B.l(c)  at  57  FR  45299 
(October  1, 1992)  as  quoted  below,  the 
Director  deferred  as  decision  on 
Kentucky's  definition  of  "person": 

The  definition  of  "person"  currently  set 
forth  as  405  KAR  7:020  contains  a  reference 
to  governmental  agencies,  units  or 
instnunentaliUes  and  publicly  owned 
utilities  or  corporatiens  of  governmental 
units.  The  Federal  definition  at  30  CFR  700.5 
contains  the  same  reference.  Kentucky's 
statutory  definition  (at  KRS  350.010]  does  not 
contain  such  reference.  By  letter  dated  July 
20, 1992  (Administrative  Record  Nimiber 
KY  1169),  Kentucky  stated  that  (it  would] 
revise  the  definition  in  a  program 
amendment  to  be  submitted  to  OSM  in  the 
near  fatan  by  adding  a  reference  to  KRS 
446.010(26],  which  provides  that  the  term 
"person"  may  extend  and  be  applied  to 
"bodies-politic"  Therefore,  the  Director  is 
defierring  action  on  the  proposal  to  replace 
the  current  regulatory  definition  of  "person" 
with  a  reference  to  the  statutory  definition 
imtil  the  proposed  program  amendment 
discussed  above  is  sulmtted  and  approved 
by  OSM. 

On  December  10, 1992,  Kentucky 
resubmitted  its  proposed  amendment, 
incorporating  r^^ulation  changes  made 
during  the  promulgation  process.  One  of 
these  changes  effaced  the  definition  of 
person.  Kentucky  removed  the 
definition  firom  405  KAR  10:001, 405 
KAR  12001, 405  KAR  16:001, 405  KAR 


18:001. 405  KAR  20HX)1  and  405  KAR 
24:001,  leaving  the  definition  at  405 
KAR  7:001  and  405  KAR  8:001.  bi 
addition.  Kentucky  revised  the 
definition  by  removing  the  refarence  to 
KRS  446.010(26).  Therefore,  Kentucky 
has,  in  effect,  not  changed  the  definition 
from  the  proposed  definition  on  which 
the  Director  defarred  action  on  October 
1, 1992,  at  57  FR  45295. 

The  Director  has  determined  that 
Kentucky's  regulatory  definition  of 
person,  to  be  no  less  effective  than  its 
Federal  counterpart,  must  include 
reference  to  "governmental  agencies, 
units  or  instrumentalities  and  publicly 
owned  utilities  or  corporations  of 
governmental  units,"  as  does  the 
Federal  definition  at  30  CFR  701.5.  On 
May  7, 1993  (Administrative  Record  No. 
KY-1218),  in  response  to  a  letter  from 
OSM  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217). 
Kentucky  acknowledged  the  difference 
between  Kentucky's  statutory  definition 
and  the  Federal  regulatory  definition 
and  stated  that  the  Cabinet  intends  to 
propose  that  the  1994  General  Assembly 
revise  the  statutory  definition  of 
"person"  at  KRS  350.010(9)  to  be 
consistent  with  the  Federal  regulations. 
Since  this  action  has  not  yet  been 
accomplished,  the  Director  is  not 
approving  the  proposed  definitions  of 
"person"  at  405  KAR  7:001  section  1(63) 
and  8:001  section  1(78),  and  the  deferral 
action  published  on  October  1, 1992  (57 
FR  45299),  continues  in  effect  In 
addition,  he  is  requiring  that  Kentucky 
revise  its  statutory  definition  of 
"person"  in  KRS  350.010(9)  to  be  no 
less  inclusive  than  the  corresponding 
Federal  definition  at  30  CFR  700.5. 

2. 405  KAR  7:091— General  Practice 
Provisions 

This  proposed  regulation  sets  forth 
hearing,  notice  and  other  procedural 
and  due  process  provisions  for 
administrative  review  of  actions  taken 
under  the  Kentucky  program.  Together 
with  proposed  regulation  405  KAR 
7:092,  wnich  is  discussed  in  finding 
B.3.,  it  contains  the  stibstance  of 
Kentucky's  current  hearings  regulations 
(405  KAR  7:090),  which  are  proposed 
for  repeal  in  this  amendment. 

(a)  nvposed  regulations  that  are 
substantively  identical  to  existing 
regulations  on  hearings  (405  KAR  7:090) 
in  Kentuck/s  current  program. 
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405  KAR 

405  KAR 

7.091  S«> 

Sub^ 

7:090  sec- 

•on 

lion 

3(1)(b) 

EvMance 

5(9). 
5(12).  (13). 

3(5)  

Hewing  OfflcWs 

rtport. 

3(5)  

8*08181/8  onJar 

5(14).  (15), 
(17). 

5 

8«rvio« 

6. 

6(1).(2) 

AdnriMstrattvc 
•ummonsand 
puMc  notics  of 
hMring. 

5(6). 

10 

Location  of  ad- 

7. 

ministiative 

hearings  and 

penally  assess- 

ment con- 

ferences. 

11 

Intecvention  and 
consolidation. 

12. 

12(1).(2)  .... 

14. 

These  proposed  regulations  aie 
substantively  identical  to  existing 
regulations  in  Kentucky's  cnnently 
approved  program.  Minor  revisions  and 
additions  nave  been  made  to  add 
specificity,  provide  better  procedural 
guidance,  and  improve  clarity.  None  of 
these  changes  (such  as  specifying  that 
personal  service  of  doouneots  may  only 
be  made  on  persons  at  least  18  years  of 
age  and  reqxiiring  that  service  upon  the 
Cabinet  be  accomplished  by  serving  the 
Commissioner  of  the  Department  of 
Law)  will  adversely  affect  any  Federal 
requirement  or  prevent  Kentucky  from 
properly  implementing  State 
coimterparts  to  Federal  requirements. 
Therefore,  the  Director  finds  that 
adoption  of  these  proposed  rules  will 
not  render  the  Kentucky  program  less 
effective  than  SMCRA  and  its 
implementing  Federal  regulations. 

(d)  Proposed  rules,  not  part  of 
Kentucky's  current  hearings  regulations, 
which  are  substantively  identical  to 
corresponding  Federal  regulations. 
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12(3)  

Because  these  proposed  regulations 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations  at  43 
CFR  part  4.  the  Director  finds  that 
Kentucky's  proposed  rules  are  no  less 
effective  than  the  Federal  rules  and  are 
in  compliance  with  30  CFR  840.15. 

(c)  Proposed  repeal  of  405  KAR  7:090. 
In  Section  13  of  405  KAR  7:091, 
Kentucky  proposes  to  repeal  its  current 
regulations  on  hearings  at  405  KAR 
7:090.  The  provisions  of  those 
regulations  are  being  transferred  to  new 
405  KAR  7:091  and  7:092.  as  well  as  to 
405  KAR  12:020  sections  7(2}  and  (8).  as 
discussed  in  findings  B.2..  B.3..  and 
B.4.(b)  herein.  Since  all  pertinent 
provisions  thus  will  remain  in  effect, 
the  Director  finds  that  the  repeal  of  405 
KAR  7:090  will  not  render  Kentucky's 
program  inconsistent  tvith  any  SMCRA- 
related  Federal  requirements. 

3.  405  KAR  7:092— Administrative 
Hearings  and  Assessment  (inferences 

This  proposed  regulation  sets  forth 
civil  penalty  assessment  procedures  and 
specific  administrative  review  rights 
and  procedures  pertinent  to  actions 
taken  (or  not  taken)  by  the  Cabinet. 
Together  with  proposed  405  KAR  7:091, 
which  is  discussed  in  finding  B.2. 
above,  it  contains  the  substance  of— and 
generally  resembles — Kentucky's 
current  hearings  regulations  at  405  KAR 
7:090.  which  this  amendment  would 
replace.  The  two  most  significant 
changes  from  405  KAR  7:090  would 
allow  persons  to  appeal  the  fact  of 
violation  independent  of  the  pendty 
assessment  process  and  would  replace 
the  formal  prehminary  hearing  process 
for  review  of  proposed  civil  penalties 
with  the  less  formal  assessment 
conference  process.  Both  changes  align 
the  revised  Kentucky  rules  more  closely 
to  the  corresponding  Federal  rules 
concerning  enforcement  actions  and 
civil  penalty  assessments  at  30  CFR 
843.16.  845.18.  and  845.20.  which 
contain  similar  procedural 
requirements. 

Kentudqr  proposed  these  two  changes 
primarily  in  response  to  OSM's  Part  732 
notification  to  Kentucky  dated 
November  14. 1991  (Adbninistrative 
Record  No.  KY-1080),  which  required 
that  the  Commonwealth  revise  its 
regulations  to  restore  the  provision 
requiring  prepayment  of  any  proposed 
penalty  into  escrow  as  a  prerequisite  for 
formal  administrative  review  of  the 


penalty  amount,  as  is  required  by 
section  518(c)  of  SMCRA.  Prior  to  this 
amendment,  the  Kentucky  program  at 
405  KAR  7:090  section  4(9)  established 
prepayment  into  escrow  as  a 
prerequisite  for  second-level 
administrative  review  of  either  the  fact 
of  violation  or  the  penalty  amount.  (No 
prepayment  was  required  for  a  first- 
level  administrative  review,  known  as  a 
preliminary  hearing,  of  either  the  fact  of 
violation  or  the  proposed  penalty.) 
Although  OSM  had  previously  found 
Kentucky's  existing  rule  to  be  consistent 
with  section  518(c)  of  SMCRA  and  other 
pertinent  Federal  requirements  (see 
Comment  No.  3,  53  FR  39260,  October 
6, 1988),  the  Kentucky  Supreme  Court, 
in  James  D.  Franklin,  et  al.  v.  NREPC. 
Ky.,  799  S.W.2d  1  (1990),  subsequently 
invalidated  its  escrow  prepayment 
requirements  on  several  groimds,  thus 
leaving  the  State  program  less  strin^nt 
than  SMCRA.  The  changes  being 
approved  in  this  rulemaking  are 
intended  to  address  the  court's  concerns 
while  restoring  the  State  program's 
consistency  vrith  SMCRA.  Since  the 
amendment  reestablishes  escrow 
prepayment  requirements  similar  to 
those  set  forth  in  both  section  518(c)  of 
SMCRA  and  30  CFR  845.19,  the  Director 
finds  that  Kentucky  has  satisfied  the 
requirements  placed  on  the  State  by  the 
November  14, 1991,  part  732 
notification. 

In  addition  to  the  major  changes 
discussed  above,  Kentucky  has  replaced 
the  term  "permittee"  in  former  405  KAR 
7:090  with  the  phrase  "permittee, 
operator,  or  person"  in  the 
corresponding  provisions  of  the  rules 
being  approved  today.  Since  the 
enforcement  and  penalty  assessment 
provisions  of  the  Federal  rules  at  30 
CFR  Parts  843  and  845  apply  to  any 
responsible  party,  not  just  the  permittee, 
the  Director  finds  that  the  State's 
proposed  change  in  terminology  is 
consistent  with  SMCRA  and  the  Federal 
regulations. 

(a)  Proposed  regulations  that  are 
substantively  identical  to  existing 
regulations  on  hearings  (405  KAR  7:090) 
in  Kentucky's  current  program. 
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With  the  exception  of  the  rule 
restructuring  and  revisions  needed  to 
accommodate  the  changes  discussed  in 
the  introductory  paragraphs  of  finding 
B.3.  above,  these  proposed  regulations 
are  substantively  identical  to  existing 
regulations  in  Kentucky's  currently 
approved  program,  which  have 
previously  been  foxmd  to  be  consistent 
with  Federal  requirements.  Other  minor 
revisions  and  additions  have  been  made 
to  add  specificity,  provide  better 
procedural  guidance,  and  improve 
clarity.  In  addition,  consistent  with  both 
State  and  Federal  reqxiirements 
concerning  temporary  relief  (405  KAR 
7:092  section  12  and  section  525(c)  of 
SMCIRA,  respectively),  Kentucky  has 
revised  405  KAR  7:092  section  13(2](b) 
to  delete  the  provision  in  former  405 
K.\R  7:090  section  ll(2)(b)  that 
suggested  that,  before  granting 
temporary  relief  from  an  order  ceasing 
mining,  the  Cabinet  must  find  that  the 
person  requesting  relief  would  suiffsr 
irreparable  loss  or  damage  firom 
application  of  the  abatement 
requirements  of  the  order.  None  of  these 
changes  or  rule  reorganizations  will 
adversely  afiiact  any  Fed«ral 
requirement  or  prevent  Kentucky  from 
properly  implementing  State 
counterparts  to  Federal  requirements. 
Therefore,  except  for  that  portion  of  405 
KAR  7:092  section  4(5)  discussed  in 
finding  B.3. (c)(4)  of  this  preamble,  the 
Director  finds  that  adoption  of  these 
proposed  rules  will  not  render  the 
Kentucky  program  inconsistent  with 
SMCRA  or  its  implementing  Federal 
regulations. 

(b)  Proposed  regulations,  not  part  of 
Kentucky's  current  hearings  reffilations, 
which  are  substantively  identical  to 
corresponding  Federal  regulations. 


405  KAR 
7K)92  sec- 
tion 

Subject 

Federal  regii^ 

4(1)(c)  

Dalsafoon- 

30CFR 

feranoa. 

845.18(b(1). 

^^O/    •■••■•••«■• 

Conference 

30CFR 

officer. 

845.18(bK1). 

4(6)  (a),  (b) 

Agreed 

30CFR 

order. 

845.18(d)(1). 
(2). 

4(8)  

Inadmissible 

30CFR 

evidence. 

845.18(0. 

I&  ••••••••••■••• 

Temporefy 

30  CFR  4.1262- 

relM. 

1286,43CFR 
4.1367. 30 
CFR 
775.11(b)(2). 

405  KAR 
7:092  sec- 
lion 

Subject 

Federal  reguia- 
%an^ 

3(4)(b)  ....... 

4(1)(a) 

Assessment 
con- 
tarence. 

Request  for 
con- 
ference. 

30  CFR 
845.18(a). 

30  CFR 
845.18(a). 

Because  the  above  proposed 
regulations  are  substantively  identical  to 
the  corresponding  Federal  regulations, 
the  Director  finds  that  Kentuck]r's 
proposed  rules  are  in  compliance  with 
30  CTR  840.13  and  840.15. 

(c)  Proposed  regulations  that  are  not 
part  of  Kentucky's  existing  regulations 
on  hearings  and  which  eitiier  differ  from 
the  corresponding  Federdl  requirements 
or  have  no  Federal  counterparts  (1) 
Section  1 — Applicability— This 
proposed  rule  is  similar  to  Section  1  of 
the  existing  Kentucky  rule  at  405  KAR 
7:090,  except  that  the  applicability  of 
the  penalty  prepayment  provisions  of 
Sections  3  and  6  and  the  waiver  of 
payment  provisions  of  Section  15  would 
be  restricted  to  enforcement  actions 
(notices  and  orders)  issued  on  or 
subsequent  to  the  effective  date  of  405 
KAR  7:092.  In  addition,  when  requests 
for  formal  hearings  had  been  timely 
filed  at  the  time  these  proposed 
regulations  take  effect,  this  section 
specifies  that  feilure  to  comply  with  the 
procedural  requirements  of  the  new 
regulations  shall  not  be  cause  for 
dismissal  of  the  cases.  Since  regulations 
are  generally  prospective  rather  than 
retroactive  in  their  application,  the 
Director  finds  that  the  provisions 
discussed  above  are  not  inconsistent 
with  the  requirements  of  SMCRA  or  the 
Federal  regulations,  and  that  the 
changes  proposed  by  the  State  will  not 
render  Kentucky's  program  less  effective 
than  the  Federal  program. 

(2)  Section  3 — ^Proposed  Penalty 
Assessment  and  Request  for  Assessment 
Conference  and  Administrative 
Hearing. — (A)  Penalty  assessment. 
Proposed  405  KAR  7:092  section  3(2)  is 
similar  to  the  currenUy  approved  rule  at 
405  KAR  7:090  section  3(2),  except  that 
it  would  prohibit  any  consideration  of 
good  faith  in  calculating  the  amount  of 
the  proposed  penalty  if  the  violation  is 
not  carrectable.  The  Director  finds  that 
this  provision  is  consistent  with  30  CFR 
845.13(b)(4),  which  stipulates  that  good 


bith  may  be  considered  only  in  the 
context  of  how  rapidly  the  Eolation  is 
abated,  thereby  indicating  that  a  person 
who  commits  an  unabatable  violation  is 
not  eligible  for  good  &ith  consideration 
during  the  penalty  assessment  process. 

(B)  Waiver  of  hearing  on  proposed 
poialty.  Proposed  405  KAR  7:092 
section  3(4)(a)  is  similar  to  the  currently 
approved  rule  at  405  KAR  7:090  section 
3(4)(c),  except  that,  in  cases  in  which  a 
separate  request  for  an  administrative 
hearing  on  the  fact  of  violation  was  filed 
timely,  an  imcontested  dvil  penalty 
would  not  become  due  and  payable 
imtil  30  days  after  the  administrative 
review  entity  mails  a  final  order 
affirming  the  fact  of  violation.  The 
Federal  dvil  penalty  regulations  at  30 
CFR  part  845  and  Federal  administrative 
review  regulations  at  43  CFR  part  4  do 
not  clearly  spedfy  when  a  dvLl  penalty 
becomes  due  and  payable  in  this 
situation.  However,  the  KentucW 
proposal  appears  to  be  an  equitable 
approach  in  that  it  would  not  reqvure  a 
pereon  who  challenges  the  fact  of 
violation  at  the  time  of  issuance  of  the 
notice  of  violation  to  pay  any  related 
dvil  penalties  (which  would  be 
assessed  at  a  time  subsequent  to  the 
filing  of  this  appeal)  until  such  time  as 

a  final  dedsion  on  tiie  fed  of  violation 
is  rendered.  Therefore,  the  Diredor 
finds  that  it  is  not  inconsistent  with 
section  518  of  SMCRA  or  the  Federal 
regulations  implementing  that  secticm  of 
the  Ad. 

(C)  Administrative  review  rights. 
Proposed  405  KAR  7:092  section  3(4)(c), 
which  sets  forth  a  person's  rights  to 
administrative  review  of  the  proposed 
penalty  and/or  fad  of  violation 
following  issuance  of  the  proposed 
penalty  assessment,  is  similar  to  the 
corresponding  Federal  provisions  at  30 
cm  845.19(a),  as  required  by  30  CFR 
840.13(c)  and  840.15,  with  one 
exception.  That  exception  is  the 
sentence  spedfying  that  this  subsection 
shall  not  be  construed  as  infringing 
upon  a  person's  right  to  contest  the  fad 
of  the  violation  without  pajring  the 
proposed  assessment  into  the  Cabinet's 
escrow  accoimt  if  a  petition  is  timely 
filed  pursuant  to  405  KAR  7:092  section 
7,  the  State  counterpart  to  30  CFR 
843.16.  which  allows  a  person  to  appeal 
the  fad  of  violation  at  the  time  a  notice 
of  violation  is  issued  rather  than  waiting 

to  do  so  until  the  proposed  penalty 

assessment  is  received.  Neither  30  CFR 
843.16  nor  845.19  indude  equivalent 
languase.  However,  OSM  has  always 
applied  and  interpreted  these  Federal 
rules  in  a  manner  consistent  with  the 
State's  proposal.  Therefore,  the  Diredor 
finds  tl^t  tne  proposed  State  rule  is  not 
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inconsistent  with  any  Fednal 
requirement. 

(3)  Section  5 — ^Administrative 
Hearings  Initiated  by  the  Cabinet— (A) 
Mandatory  actions.  Proposed  405  KAR 
7:092  section  5(l)(c)  sets  forth  the 
conditions  under  which  the  cabinet 
shall  initiate  an  administrative  hearing 
and  seek  revocation  of  the  permit  and 
forfeiture  of  the  bond  or  suspension  of 
the  permit.  The  proposal  is  similar  to 
the  currently  approved  Kentucky  rule  at 
405  KAR  7:090  section  5(2)(b).  except 
that  the  new  rule  no  longer  lists  a 
pattern  of  violations  as  one  of  the 
conditions  requiring  issuance  of  a  show 
cause  order,  whereas  the  existing  rule  in 
405  KAR  7:090  and  the  corresponding 
Federal  rule  at  30  CFR  843.13(a)(1)  do. 
However,  elsewhere  in  this  amendment. 
Kentucky  has  transfiarred  this 
requirement  to  405  KAR  12:020  section 
8.  Therefore,  the  Director  finds  that  the 
changes  proposed  by  Kentucky  will  not 
render  the  State  program  less  stringent 
than  SMCRA  or  less  effective  than  the 
Federal  regulations. 

(B)  Procedures  and  filing 
requirements.  Proposed  405  KAR  7:092 
section  5(3)  sets  forth  procedures  and 
filing  requirements  for  administrative 
hearings  initiated  by  the  cabinet 
Although  there  is  no  direct  coimterpart 
in  Kentucky's  current  hearings 
regulations  or  the  Federal  regulations, 
the  Director  finds  that  the  proposal 
would  not  adversely  affect  the  State's 
ability  to  comply  with  the  State 
counterparts  to  the  administrative 
review  and  public  participation 
provisions  of  the  Federal  regulations  at 
43  CFR  Part  4  or  the  requirements  of  30 
CFR  840.13  and  840.15,  and  that  it  is 
therefore  not  inconsistent  with  any 
Federal  requirement. 

(Q  Burden  of  proof.  Proposed  405 
KAR  7:092  section  5(4)  provides  that  the 
Cabinet  shall  have  the  lUtimate  burden 
of  persuasion  when  the  Cabinet  initiates 
an  administrative  hearing;  the 
responding  party  shall  have  the  burden 
of  persuasion  to  establish  an  affirmative 
deranse;  and  the  responding  party  shall 
have  the  burden  of  persuasion  to 
establish  qualifications  for  an 
exemption,  if  one  is  claimed.  There  is 
no  direct  coxmterpait  in  Kentucky's 
current  hearings  regulations  or  in  the 
Federal  regulations.  However,  the 
Director  finds  that  the  proposed  rule  is 
in  accordance  with  established  legal 
principles:  that  it  does  not  conflict  with 
any  SMCRA-related  Federal 
requirement,  including  the  variotis 
burden  of  proof  provisions  of  subpart  L 
of  43  CFR  part  4:  and  that  it  Is, 
therefore,  not  inconsistent  with  SMCRA 
or  the  Federal  regulations. 


(D)  Show  cause  orders  for  failure  to 
comply  with  hearing  officer  orders. 
Proposed  405  KAR  7:092  section  5(5) 
sets  forth  criteria  and  procedures  for 
issiiance  of  orders  to  snow  cause  why  an 
objection  tS  the  Cabinet's  petition 
shoidd  not  be  dismissed  when  the 
person  filing  the  objection  fails  to 
comply  with  a  prehearing  order  of  the 
hearing  officer.  If  the  person  does  not 
provide  a  satisfactory  eimlanation,  the 
proposed  rule  requires  that  the  hearing 
officer  recommend  the  entry  of  a  final 
order  conforming  to  the  relief  requested 
by  the  Cabinet.  In  addition,  the 
proposed  rule  provides  that  a  person 
against  whom  an  administrative 
complaint  is  filed  by  the  Cabinet  shall 
be  deemed  to  have  waived  the  right  to 
a  hearing  if  he  or  she  fails  to  appear  at 
the  hearing.  There  is  no  direct 
counterpart  in  either  Kentucky's  ciirrent 
hearings  regulations  or  the  Federal 
regulations.  However,  the  proposed  rule 
is  consistent  with  the  various  provisions 
of  subpart  L  of  43  CFR  part  4  governing 
default  judgments  and  siunmary 
disposition  of  complaints  (especially  43 
CFR  4.1156),  and  it  would  not  adversely 
impact  any  Federal  requirements. 
Therefore,  the  Director  finds  that  it  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(4)  Section  6 — Administrative 
Hearings  for  Review  of  Proposed 
Penalty  Assessments.  Proposed  405 
KAR  7:092  section  6  sets  forth 
procedural  and  related  requirements 
concerning  administrative  review  of 
proposed  civil  penalty  assessments. 
Wim  two  exceptions,  these 
requirements,  when  read  with  their 
companion  provisions  in  this 
amendment  at  405  KAR  7:091 
(especially  section  3(5)(b))  and  405  KAR 
7:092  section  13(6),  are  similar  to  the 
corresponding  Federal  rules  at  43  CFR 
4.1150  through  4.1157,  as  required  by 
30  CFR  840.13(c)  and  840.15. 

Although  the  Kentucky  rules  do  not 
contain  any  coimterparts  to  those 
portions  of  the  Federal  rules  (e.g.,  43 
CFR  4.1154  and  4.1157(b)(1))  which 
refer  to  use  of  a  civil  penalty  formula  or 
point  system,  the  omission  of  these 
provisions  does  not  render  the  State 
program  inconsistent  with  SMCRA  or 
the  Federal  regulations.  Section  518(i)  of 
SMCRA  requires  only  that  State 
programs  incorporate  penalties  no  less 
stringent  than  those  set  forth  in  the  Act 
and  "contain  the  same  or  similar 
procedural  requirements  relating 
thereto."  In  interpreting  this  provision, 
the  court,  in  In  re  Permanent  Surface 
Mining  Regulation  Litigation,  Civil  No. 
79-1144  (DD.C,  February  26, 1980. 
mem.  op.  at  14-16,  and  May  16, 1980. 
mem.  op.  at  56-57),  held  that  OSM 


could  not  require  States  to  adopt  a 
coimterpart  to  the  Federal  dvil  penalty 
formula  and  point  system.  Therefore,  in 
omitting  the  provisions  disoissed 
above,  me  proposed  amendment  does 
not  violate  SMCRA  as  interpreted  by  the 
coiirts. 

However,  the  proposed  Kentucky 
rules  also  differ  from  the  Federafrules 
at  30  CFR  845.18(c)  and  43  CFR 
4.1151(b)  with  respect  to  how 
participants  in  an  assessment 
conference  must  be  notified  of  the 
results  of  the  conference.  The  Federal 
rule  at  30  CFR  845.18(c)  requires  that 
the  person  assessed  be  notified  of  the 
conference  results  by  certified  mail  or 
alternative  means  consistent  with  the 
rules  governing  service  of  a  summons  or 
compuint  \mder  rule  4  of  the  Federal 
Rules  of  Civil  Procedure.  The  proposed 
Kentucky  rule  at  405  KAR  7:092  section 
4(5)  requires  only  that  the  conference 
officer's  report  be  served  by  regular 
mail.  Similarly,  the  Federal  rule  at  43 
CFR  4.1151(b)  provides  that  a  person 
may  file  a  request  for  administrative 
review  of  a  proposed  civil  penalty 
within  15  days  of  service  of  the 
conference  officer's  report,  while  the 
proposed  Kentucky  rule  at  405  KAR 
7:092  section  6(l)(b)  provides  that  such 
a  request  must  be  filed  within  30  days 
of  the  date  of  mailing  of  the  report.  'This 
difiisrence  is  significant  since,  because 
no  proof  of  service  is  required  under  the 
Kentucky  rule,  a  person's  opportunity  to 
file  for  administrative  review  of  a 

E reposed  dvil  penalty  could  expire 
afore  actual  or  constructive  receipt  of 
the  conference  officer's  report,  and, 
hence,  before  he  or  she  even  was  aware, 
or  had  an  opportunity  to  be  aware,  of 
the  filing  deadline,  llierefore,  in  this 
respect,  proposed  sections  4(5)  and 
6(l)(b)  of  405  KAR  7:092  are  not 
procedurally  similar  to  the 
corresponding  Federal  requirements  and 
are  not  in  accordance  with  30  CFR 
840.13(c).  Hence,  the  Director  is 
requiring  that  Kentucky  further  amend 
these  rules  to  make  them  folly 
consistent  with  Federal  requirements. 

(5)  Section  7 — ^Administrative  Review 
of  Notices  of  Noncompliance  and 
Orders  for  Remedial  Measures  and 
Orders  for  Cessation  and  Immediate 
Compliance.  Like  the  Federal  rule  at  30 
CFR  843.16,  proposed  405  KAR  7:092 
section  7  would  allow  a  person  to 
request  administrative  review  of  the  fact 
of  violation  at  the  time  the  notice  or 
order  is  issued,  rather  than  waiting  until 
the  proposed  penalty  assessment  is 
issued  as  is  required  under  the  ciirrently 
approved  Kentucky  program.  This 
section  also  spedfies  the  procedural 
requirements  applicable  to 
administrative  review  of  these  types  of 
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enforcement  actions.  Since  the  proposed 
administrative  review  procedures  and 
related  requirements  are  similar  to  those 
set  forth  in  the  corresponding  Federal 
rules  in  43  CFR  4.1160  through  4.1187, 
the  Director  finds  that  the  proposed 
rules  are  consistent  with  the 
requirements  of  30  CFR  840.13  end 
840.15. 

(6)  Section  8 — Request  for  Review  of 
Permit  Determinations.  Proposed  405 
KAR  7:092  section  8  sets  forth 
procedural  and  related  requirements  for 
administrative  review  of  permit 
determinations  (permit  appUcation 

.  decisions  and  revision  oiders).  The 
proposed  procedures  and  requirements 
are  similar  to  those  set  forth  in  the 
corresponding  Federal  rules  at  43  CFR 
4.1360  througn  4.1366.  Therefore,  the 
Director  finds  that  the  proposed  rules 
are  not  inconsistent  with  SMCRA  or  the 
Federal  regulations.  Additional 
provisions  corresponding  to  the 
administrative  review  requirements  of 
30  CFR  775.11  concerning  permit 
decisions  can  be  found  in  Chapter  7:091 
and  Section  12  of  Chapter  7:092  of  this 
amendment. 

(7)  Section  9 — ^Review  of  Cabinet 
Determinations.  Proposed  405  KAR 
7:092  section  9  sets  forth  the  procedures 
and  related  requirements  for 
administrative  review  of  Cabinet 
determinations  for  which  an 
administrative  hearing  is  not 
specifically  provided  elsewhere  in  the 
regulations.  Although  not  specified,  it 
appears  that  Kentucky  intends  these 
rules  to  govern  administrative  review  of 
valid  existing  rights  determinations, 
other  findings  relating  to  mining  Mfithin 
areas  protected  imder  section  522(e)  of 
SMCRA,  decisions  not  to  inspect  or 
enforce,  and  any  other  regulatory 
authority  action  not  spedfically 
addressed  elsewhere  in  Chapter  7:092. 
Corresponding  Federal  administrative 
review  requirements  for  these  types  of 
actions  are  located  at  43  CFR  4.1390 
through  4.1394, 4.1350  through  4.1355. 
and  4.1280  through  4.1286. 

In  general,  the  proposed  Kentucky 
rule  contains  procedures  and 
requirements  that  are  similar  to  or  more 
detailed  (more  precise)  than  those  set 
forth  in  the  Federal  rules.  However. 
Kentucky  always  assigns  the  burden  of 
establishing  a  prima  fede  case  and  the 
ultimate  burden  of  persuasion  to  tihe 
person  requesting  the  review,  while  the 
Federal  rules  sometimes  assign  one  or 
both  of  these  burdens  to  the  regulatory 
authority  when  the  permit  applicant  or 
potential  applicant  is  the  person 
requesting  review  (see  43  CFR  4.1355 
and  4.1394).  Nevertheless,  since  shifting 
the  burden  of  proof  in  these  cases  to  the 
applicant  or  potential  applicant  would 


not  adversely  afiiact  public  participation 
in  the  enforcement  of  the  regulatory 
program,  the  proposed  rule  is  not 
inconsistent  with  30  CFR  840.15.  which 
is  the  operative  standard  of  review 
when  determining  whether  the  State 
program  must  be  consistent  with  the 
dted  provisions  of  43  CFR  part  4. 

Also,  unlike  43  CFR  4.1280  through 
1286,  the  proposed  Kentucky  rule 
would  grant  any  person  who  considers 
himself  or  herself  aggrieved  by  any 
regulatory  authority  determination  the 
ri^t  to  petition  for  administrative 
review  of  that  determination.  Unless 
otherwise  specified  by  statute  or 
regulation,  the  Federal  rules  grant  a 
person  this  right  only  if  the  regiilatory 
authority's  dedsion  document 
spedfically  authorizes  such  an  appeal. 
However,  as  discussed  io  part  above, 
providing  for  expanded  public 
partidpation  in  the  regulatory  program 
is  in  keeping  with  both  30  CFR  840.15 
and  section  102(i)  of  SMCRA.  Therefore, 
the  Director  finds  that  the  proposed  rule 
is  not  inconsistent  with  the  pertinent 
requirements  of  SMCRA  ana  the  Federal 
regulations. 

(8)  Section  10— Proceedings  for 
Suspension  or  Revocation  of  Permits 
Because  of  Pattern  of  Violations. 
Proposed  405  KAR  7:092  section  10  sets 
forth  requirements  and  procedures  for 
administrative  review  proceedings 
concerning  orders  to  show  cause  why  a 
permit  should  not  be  suspended  or 
revoked  because  of  a  pattern  of 
violations.  The  proposal  is  similar  to  the 
corresponding  Federal  rules  at  43  CFR 
4.1190  throu^  4.1195,  except  that 
Kentucky  has  included  no  counterparts 
to  43  CFR  1194(c)  (dedsions  must  be 
issued  within  20  days  of  the  dose  of  the 
hearing  record),  (d)  (parties  may  enter 
into  a  settlement  agreement  at  any  time 
with  the  approval  of  the  presiding 
offidal).  or  the  minimum  3-day 
suspension  requirement  of  paragraph 
(b).  None  of  these  omissions  renders  the 
Kentucky  program  inconsistent  with  the 
pertinent  requirements  of  SMCRA  and 
the  Federal  regulations. 

OSM  has  previously  determined  that 
the  3-day  minimimi  suspension 
provision  of  43  CFR  1194(b)  need  not  be 
incorporated  into  State  programs  since 
it  is  not  one  of  the  sanctions  Usted  in 
30  CFR  840.13(b)  and  is  not  a 
procedural  or  public  partidpation 
reqiiirement  subjed  to  30  CFR  840.13(c) 
or  840.15.  See  the  response  to  Comment 
No.  5  in  the  preamble  to  an  earlier 
Federal  Register  notice  concerning  the 
Kentucky  program  (45  FR  71591. 
Odober  29, 1980).  Furthermore,  since 
the  Federal  rule  grants  the  hearing 
officer  broad  discretion  to  waive  the 
minimum  suspension  requirement,  it  is 


unlikely  that  there  would  be  any 
significant  difforence  in  actual  results 
under  the  State  rules  as  opposed  to  the 
Federal  rules. 

With  resped  to  the  20-day  dedsion 
requirement  of  43  CFR  4.1194(c), 
proposed  405  KAR  7:091  section  3(S)(a) 
provides  that  all  dedsions  must  be 
made  within  30  days  of  the  close  of  the 
hearing  record.  The  Diredor  does  not 
find  the  additional  10  days  allowed  by 
the  State  to  be  a  significant  difference, 
especially  since  the  Federal  timeframe 
is  diredory  rather  than  mandatory. 

Finallv,  with  resped  to  43  CFR 
4.1194(a),  a  spedfic  State  coimterpart  is 
unnecessary  since  paragraphs  (2)  and  (3) 
of  405  KAR  7:091  section  3  grant  the 
hearing  officer  general  authority  to 
fadlitate  and  accept  settlement 
agreements  in  all  types  of  administrative 
proceedings. 

(9)  Section  11 — Procedures  for  Abate 
or  Alleviate  Orders.  Proposed  405  KAR 
7:092  section  11  sets  forth  procedural 
and  related  requirements  for 
administrative  review  of  an  order  to 
abate  or  alleviate  issued  pursuant  to 
KRS  224.10-410  in  connection  with  a 
surface  coal  mining  and  redamation 
operation.  While  there  is  no  dired 
Federal  coxmterpart,  nothing  in  the 
proposal  would  conflid  with  any 
Federal  requirement  under  SMC31A. 
Therefore,  the  Diredor  finds  that  it  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(10)  Section  14 — Costs  and  Expenses. 
Proposed  405  KAR  7:092  section  14(1) 
identifies  who  mav  file  a  petition  for 
award  of  costs  and  expenses,  induding 
attorneys  fees,  reasonably  incurred  in 
connection  with  a  proceeding  held 
pursuant  to  405  KAR  7:092.  The 
proposal  is  similar  to  the  existing 
Kentucky  rule  at  405  KAR  7:090  section 
13(2),  and  the  corresponding  Federal 
rule  at  43  CFR  4.1291,  except  that  both 
of  these  rxiles  provide  that  railure  to  file 
a  timely  petition  way  constitute  a 
waiver  of  the  right  to  an  award,  whereas 
the  proposed  nue  provides  that  such 
failure  shall  constitute  a  waiver,  hi  the 
Statement  of  Consideration 
(Administrative  Record  No.  KY-1180) 
accompanying  the  proposed 
amendment,  Kentucky  expressed  its 
beUef  that  SMCRA  provides  States  with 
suffident  latitude  in  the  promulgation 
of  regulations  to  prescribe  a  definite 
timeframe  within  which  a  petition  for 
an  award  of  costs  and  expenses  must  be 
filed. 

While  the  Federal  rule  is  less 
restrictive  than  Kentucky's  proposed 
rule,  it  is  also  ambiguous  in  that  it  fails 
to  provide  any  guidance  as  to  what 
fadors  might  contribute  to  a 
determination  regarding  a  waiver,  and 
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its  provides  the  petitioner  no  assurance 
that  an  untimely  petition  will  be 
accepted  for  review.  The  proposed 
Kentucky  rule  is  specific  and  leaves  no 
room  for  uncertainty.  The  timeframe  is 
specific,  as  is  the  impact  of  failure  to 
meet  that  timeframe.  Because  the 
Federal  rule  allows  a  hearing  officer 
complete  latitude  in  determining 
whether  to  reject  an  imtimely  petition. 
OSM  must  accord  States  similar  latitude 
when  evaluating  proposed  program 
amendments  concerning  untimely 
petitions.  Therefore,  the  Director  finds 
that  the  proposed  rule,  which  would 
require  ue  categorical  dismissal  of  all 
untimely  petitions,  is  not  inconsistent 
with  section  525(ej  of  SMCRA.  30  CFR 
840.15.  or  43  CFR  4.1291  since  such  a 
result  could  also  occur  under  the 
Federal  program. 

(11)  Section  15 — Determinations  as  to 
Inability  to  Prepay  Penalties  in  Escrow 
Prior  to  Administrative  Review. 
ProDosed  405  KAR  7:092  section  IS 
establishes  a  limited  waiver  from  405 
KAR  7:092  section  6(2)(b).  which 
requires  that  any  proposed  penalty 
assessment  be  prepaid  into  escrow  as  a 
prerequisite  for  administrative  review. 
The  proposal  also  sets  forth  filing  and 
procedural  requirements  related  to  the 
processing  of  petitions  for  such  waivers. 
In  addition,  the  proposal  identifies 
presumptions  considered  to  be  prima 
ncie  evidence  of  an  individual's 
eligibility,  or  lack  thereof,  for  a  waiver 
from  the  prepayment  requirement. 

Under  the  oroposal.  the  petitioner  is 
required  to  file  a  statement  of  facts 
supporting  his  or  her  contention  that  he 
or  she  is  imable  to  comply  with  the 
prepayment  requirement.  In  addition, 
an  affidavit,  signed  under  penalty  of 
perjury,  must  be  filed  setting  forth  the 
petitioner's  income,  property  owned, 
outstanding  obligations,  number  and  age 
of  dependents,  and  a  copy  of  iha 
petitioner's  most  recent  Kentucky  and 
Federal  income  tax  retiuns.  The  State 
must  then  make  an  independent 
determination  as  to  the  validity  of  the 
contents  of  the  petition  for  waiver  and 
decide  whether  the  waiver  should  be 
granted.  In  making  that  determination, 
the  State  would  be  guided  in  part  by  the 
presimiptions  set  forth  in  subsection 
15(5),  which  establish  prima  facie 
evidence  that  the  individual  is  either 
un^le  to  comply  v«rith  the  prepayment 
requirement  or  is  not  eligible  for  a 
waivOT. 

By  letter  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217). 
OSM  requested  clarification  regarding 
the  presumptions  set  forth  at  405  KAR 
7:092  section  15(5).  In  particular.  OSM 
questioned  what  fbllowup  action 
Kentucky  would  take  when  presented 
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with  the  prima  Cade  evidence  set  forth 
in  section  15(5).  In  its  response  dated 
May  7. 1993  (Administrative  Record  No. 
KY-1218).  Kentucky  stated  that  it 
"employs  environmental  investigators 
who  have  the  ability  to  verify  the 
vahdity  of  claims  made  to  establish  the 
presumptions  in  section  15(5)." 

Section  518(c)  of  SMCRA  specifies 
that  a  person  who  wishes  to  contest 
either  the  amount  of  the  penalty  or  the 
fact  of  violation  shall  prepay  the 
proposed  penalty  to  the  Secretary,  who 
shall  thenplace  it  into  an  escrow 
account.  The  Federal  regulations  at  30 
CFR  845.19(a)  similarly  provide  that  a 
person  charged  with  a  violation  may 
contest  the  proposed  penalty  or  the  fact 
of  the  violation  by  submitting  a  petition 
and  an  amount  equal  to  the  proposed 
penalty  to  the  Department  of  the 
Interior's  Office  of  Hearings  and 
Appeals. 

Neither  SMCRA  nor  the  Federal 
regulations  either  provide  for  or  prohibit 
waiver  of  the  prepayment  requirement. 
However,  in  the  preamble  to  a  previous 
proposed  rule.  OSM  indicated  that  it 
was  considering  adoption  of  a  provision 
allowing  waiver  of  the  penalty 
prepayment  requirement  when  such  a 
requirement  would  prevent  an 
essentially  insolvent  person  charged 
with  a  penalty  from  either  continuing  in 
business  or  availing  himself  or  herself  of 
the  foil  range  of  hearings  and  appeals 
otherwise  available  (46  FR  58468. 
December  1, 1981).  In  the  same 
preamble,  OSM  also  stated  that  it  was 
considering,  as  an  alternative,  an 
amendment  to  30  CFR  845.19  which 
would  require  prepayment  only  with 
respect  to  proceedings  that  occur  after 
an  administrative  law  judge  has 
determined  that  a  penalty  is  lawfully 
due. 

OSM  subsequently  decided  to  defer 
find  rulemaking  action  on  the  proposed 
alternatives.  However,  the  Federal 
Register  document  announcing  the 
deferral  (47  FR  35632.  August  16. 1982) 
reiterated  the  agency's  concern  that 
rigid  adherence  to  a  prepayment 
requirement  may  violate  constitutional 
due  process  guarantees.  The  document 
also  stated  that  OSM  would  summarize 
and  respond  to  all  public  comments  in 
a  subsequent  rulemaking  action. 
Althou^  OSM  has  never  completed 
this  action,  the  fact  that  the  final  rule 
document  did  not  dismiss  or  reject  the 
proposed  alternatives  indicates  that  the 
absence  of  a  prepayment  waiver 
provision  in  SMCRA  does  not  translate 
into  a  prohibition. 

In  /antes  D.  Franklin,  et  al.  v.  NREPC, 
Ky..  799  S.W.2d  1  (1990).  the  Kentucky 
Supreme  Court  invalidated  the  State's 
previous  prepayment  requirement  at 


405  KAR  7:090  section  4(9).  in  part 
because  the  court  held  that  it  deprived 
indigent  individuals  of  due  process  in 
violation  of  the  equal  protection  clauses 
of  both  the  State  and  Federal 
constitutions.  Kentucky's  current 
proposal  with  its  limited  waiver  for 
inabihty  to  pay  should  minimize  the 
possibility  of  another  successful 
challenge  on  constitutional  grounds; 
approval  also  would  be  consistent  with 
the  Federal  rule  preambles  discussed 
above. 

OSM  recognizes  that  one  of  the 
principal  factors  leading  to  the  adoption 
of  SMCRA's  prepayment  requirement 
was  Congressional  concern  about  the 
historically  low  collection  rate  of 
similar  penalties  assessed  by  other 
governmental  agencies.  However,  under 
the  proposed  Kentucky  criteria,  the 
government's  ability  to  collect  penalties 
would  not  be  affected  since  the  financial 
condition  of  qualified  petitioners 
would,  in  all  probability,  preclude 
payment  of  the  penalty  regardless  of 
whether  a  waiver  of  the  prepayment 
requirement  is  available. 

Based  on  the  foregoing  discussion,  the 
Director  finds  that  Kentucky's  proposal 
is  not  inconsistent  with  section  518(c)  of 
SMCRA.  However,  during  oversight  of 
the  Kentucky  program,  OSM  will 
closely  evaluate  the  State's 
implementation  of  this  provision.  In 
particular,  OSM  will  monitor  whether 
the  presimiptions  set  forth  in  subsection 
15(5)  are  being  verified  by  the  Cabinet. 
and  how  the  State  is  determining 
whether  individuals  who  do  not  meet 
the  presiunptions  qualify  for  a  waiver. 
Should  abuse  develop,  the  Director  will 
take  all  necessary  actions  to  ensure  that 
corrective  measures  are  initiated  in  a 
timely  foshion. 

4.  405  KAR  12:020  Enforcement 

(a)  Section  6— Informal  Public 
Hearing  on  Orders  Ceasing  Mining.  In 
concert  with  the  changes  to  405  KAR 
7:091  and  7:092  eliminating  preliminary 
hearings,  Kentucky  has  proposed  to 
revise  405  KAR  12:020  section  6  by 
adding  provisions  for  informal  public 
hearings  on  all  enforcement  orders 
ceasing  mining.  The  proposed  rules  are 
procedurally  similar  and  substantively 
identical  to  all  provisions  of  the 
corresponding  Federal  rules  at  30  CFR 
643.15  that  are  pertinent  to  State 
programs.  Accordingly,  the  Director 
finds  that  405  KAR  12:020  section  6  as 
proposed  is  in  compliance  with  30  CFR 
840.13(c)  and  840.15. 

(b)  Section  7— Suspension  and 
Revocation  of  Permits 

Section  8— Pattern  of  Violations.  In 
connection  with  the  repeal  of  405  KAR 
7:090,  Kentucky  is  revising  other 
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chapters  of  its  regulatians  to  include 
material  formerly  found  in  Chapter 
7:090.  In  this  case,  Kentucky  is 
proposing  to  add  provisions  previously 
found  at  405  KAR  7:090  section  5(4)  to 
405  KAR  12:020  section  7(2).  These 
provisions  specify  the  action  a  permittee 
must  take  when  a  permit  is  suspended 
or  revoked;  they  are  substantively 
identical  to  the  pertinent  portion  of  the 
corresponding  Federal  rule  at  30  CFR 
843.13(c). 

In  addition,  Kentucky  is  proposing  to 
add  provisions  previously  loimd  at  405 
KAR  7:090  section  5(2)  to  405  KAR 
12:020  section  8.  These  provisions 
concern  patterns  of  violations;  they  are 
substantively  identical  to  all  portions  of 
the  corresponding  Federal  rules  at  30 
CFR  843.13  (a)  and  (d)  that  are  pertinent 
to  State  programs. 

Since  the  proposed  reorganization  of 
the  Kentucky  rules  will  not  afiiect  the 
applicability  of  the  rules  discussed 
above,  the  Director  finds  that  the 
proposed  amendment  is  in  accordance 
with  30  CFR  840.13  (b)  and  (c),  which 
require  that  State  programs  include 
enforcement  sanctions  and  procedures 
consistent  with  those  set  forth  in 
SMCRA  and  30  CFR  part  843. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  periods  and 
opportunities  to  request  a  public 
hearing  were  annoimced  as  follows:  (1) 
For  the  submissions  dated  July  28, 1992 
(Administrative  Record  Number  KY- 
1170),  and  July  30, 1992  (Administrative 
Record  Number  KY-1171),  in  the 
September  23, 1992,  Federal  Register 
(57  FR  43949  and  57  FR  43952, 
respectively);  (2)  For  the  submission 
dated  September  18, 1992 
(Administrative  Record  Number  KY- 
1180),  in  the  December  9, 1992,  Federal 
Register  (57  FR  58169);  and  (3)  For  the 
submission  dated  December  10, 1992 
Administrative  Record  Number  KY- 
1202),  in  the  January  14, 1993,  Federal 
Register  (58  FR  4384).  llie  public 
comment  periods  closed  on  October  23. 
1992.  December  24, 1992,  and  January 
29, 1993,  respectively.  No  one  requested 
an  opportimity  to  testify  at  the 
scheduled  public  hearings  so  no 
hearings  were  held. 

The  Kentucky  Resources  Council 
(KRC)  filed  written  comments  on 
October  23, 1992  (Administrative 
Record  Number  KY-1195),  and 
February  1, 1993  (Administrative 
Record  Nxunbv  ICy-1208).  A  summary 
of  those  comments  and  their  disposition 
is  set  forth  below  by  subject 


A.  Definitions 

1.  KRC  expressed  its  concern  that  the 
definition  of  "person"  fails  to  include 
certain  agencies  that  are  included  in  the 
Federal  definition.  As  explained  in 
finding  B.l.(b)  herein,  the  Director 
shares  KRC's  concern,  llierefore.  he  is 
not  approving  Kentucky's  proposal  to 
replace  its  current  regulatory  definition 
with  a  lefiarence  to  its  statutory 
definition. 

2.  KRC  suggested  that  the  definition  of 
"final  order,"  as  proposed,  might 
exclude  orders  which  do  not  include 
findings  of  fact,  conclusions  of  law,  and 
an  order.  KRC  stated  that  all  orders 
should  be  considered  "final"  whether 
they  include  findings  of  fact  and 
conclusions  of  law  or  not.  The  Director 
does  not  agree  that  the  State's 
definition,  as  proposed,  requires  that  an 
order  include  findings  of  fact  or 
concliisions  of  law  in  order  to  be  "final" 
for  the  purpose  of  judicial  review.  On 
the  contrary,  the  proposed  definition 
only  acknowledges  that  the  final  order 
"may"  contain  these  elements. 

3.  KRC  raised  questions  regarding  the 
definitions  of  "initiating  documents," 
"interim  report,"  and  "record."  The 
Director  has  determined  that  the 
proposed  definitions  of  "initiating 
document"  and  "record"  add 
appropriate  clarity  and  specificity  to 
Kentucky's  program  and  are  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 
Regarding  "interim  report,"  KRC 
pointed  out  that  the  definition  was 
imacceptable  to  the  extent  that  the 
State's  intention  was  to  sanction  denial 
of  Secretarial  review  of  orders,  such  as 
the  partial  grant  or  denial  of  a  motion 
for  siunmary  disposition.  In  its 
Statement  of  Consideration 
(Administrative  Record  No.  KY-1180) 
accompanying  the  amendment, 
Kentucky  stated  that  Secretarial  review 
of  interlocutory  orders  is  inappropriate. 
Kentucky  pointed  out  that  all  hearing 
officer  recommendations  which  are  final 
recommendations  will  be  reviewed  by 
the  Secretary.  The  Director  has 
determined  that  the  public  participation 
requirements  of  30  CFR  840.15  vtm  not 
be  compromised  under  the  Kentucky 
scheme  since  persons  claiming 
imminent  environmental  harm  bom  the 
continued  operation  of  a  permit  or  from 
the  continued  existence  of  a  violation 
during  the  pendency  of  an  appeal  may 
still  seek  temporary  relief.  Interlocutory 
appeals,  therefore,  are  not  necessary  to 
prevent  imminent  enviroiunental  harm. 

KRC  also  pointed  out  that 
interlocutory  appeals  might  aid  in 
correcting  errors  of  law  "prior  to 
expenditures  of  resources  and  funds  in 


trying  the  cases."  While  this  statement 
may  well  be  true,  the  Director  believes 
that  appellants  who  ultimately  achieve 
some  degree  of  success  on  the  merits 
will  be  able  to  recoup  such  expenditures 
undOT  the  cost  and  attorney  fae  recovery 
provisions  of  the  Kentucky  program. 
Therefore,  the  proposed  definition  of 
"interim  report"  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  the 
Federal  regulations. 

B.  405  KAR  7:091 

1.  KRC  stated  that  the  refarenoe  to 
KRS  224.10-410  found  in  Section  1  was 
inappropriate  since  actions  taken  imder 
KRS  Chapter  224  are  reviewed  pursuant 
to  KRS  224.10-420.  In  response  to  this 
comment  during  State  heaoings, 
Kentucky  pointed  out  that  new  405  KAR 
7:092  section  11  provides  specific 
review  procedures  as  authorized  by,  and 
consistent  with,  the  provisions  of  KRS 
224.10-410.  The  Director  finds 
Kentucky's  explanation  to  be  reasonable 
and  appropriate. 

2.  KRC  expressed  its  opinion  that 
certain  pimctuation  in  Section  1  of  both 
405  KAR  7:091  and  7:092  implies  a 
restriction  on  the  degree  to  which 
public  participation  in  hearings 
addresdng  enforcement  or  other 
nonpermit-related  matters  is  governed 
by  these  chapters.  Kentucky  responded 
to  this  comment  in  its  Statement  of 
Consideration  (Administrative  Record 
Number  KY-1180)  by  stating  that 
"nothing  is  meant  to  exclude  citizen 
participation  in  all  matters  listed  in  405 
KAR  7:091  section  1,  Applicability." 
The  Director  finds  that  this  clarification 
adequately  resolves  KRC's  concerns. 

3.  KRC  stated  that  the  right  to  contest 
material  that  is  judicially  noticed 
pursuant  to  Section  3(l)(b)  is 
meaningless  without  the  expressed  right 
to  review  such  material.  In  response, 
Kentucky  stated  that  it  interprets  the 
right  to  contest  as  including  the 
opportunity  to  review  the  materials  in 
question  (Administrative  Record 
Number  KY-1180).  The  Director  finds 
that  this  interpretation  satisfactorily 
addresses  KRC's  concerns. 

4.  KRC  expressed  concern  that  the  last 
sentence  in  section  3(l)(b)  could  be 
construed  to  authorize  the  hearing 
officer  to  have  contact  with  Cabinet  staff 
outside  the  formal  administrative 
process.  The  Director  finds  that  no 
revisions  are  needed  since  the 
provisions  of  405  KAR  7:091  section  4 
are  controlling  with  respect  to  ex  parte 
communications. 

5.  Regarding  section  3(4)(c),  KRC 
states  that  the  characterization  of  an 
order  disposing  of  part  of  a  case  by 
summary  judgment  as  an  interim  report 
precludes  the  party  from  seeking 
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Secrataiial  raview  of  that  paiticular 
dispotttian.  In  its  Statamant  of 
Considaration  (Administrativa  Racord 
Numbor  KY-1180),  Kentucky  diaagreed 
with  this  statamant.  and  the  Director 
concurs,  since  partial  dispositions  will 
ultimatelv  be  reviewed  by  the  Secretary 
as  part  of  his  or  her  review  of  the 
hearing  ofBoer's  recommendations.  See 
also  the  Director's  response  to  the  KRC 
comment  concerning  the  definiticm  of 
"interim  report." 

6.  KRC  sxigeested  that  the  discussion 
in  section  3(6).  regarding  Secretarial 
orders,  should  refer  to  fbdings  of  Cact 
and  concl\isions  of  law  since  that  is  how 
"final  order"  is  defined  in  405  KAR 
7:001.  The  Director  finds  that,  since  the 
term  "final  order"  is  specifically 
defined,  there  is  no  need  to  restate  that 
definition  whenever  the  term  is  used. 

7.  KRC  requested  that  any 
proceedings  that  would  authorize  ex 
porta  contact,  as  contemplated  by 
Section  4(1),  be  explicitly  stated. 
Inasmuch  as  the  language  of  Section 
4(1)  is  substantively  identical  to  the 
Federal  provisions  at  43  CFR  4.27,  the 
Director  finds  that  no  modifications  to 
the  State  rule  are  needed.  KRC  also 
stated  that  this  provision  should  be 
revised  to  include  language  clarifying 
what  is  meant  by  the  term 
"proceedings."  la  responding  to  this 
comment  (Administrative  Racord 
Number  KY-1180),  Kentud^  stated  that 
the  term  was  self-explanatory  and  did 
not  require  modification.  The  Director 
concurs  with  Kentucky. 

8.  KRC  states  that  section  5(5)  is 
imclear  as  to  what  constitutes  service.  In 
its  Statement  of  Consideration 
(Administrative  Record  Nimiber  KY- 
1180),  Kentucl^ argues  that  the 
provision  is  sximdentlv  clear  to  provide 
guidance  as  to  how  and  in  v^at  manner 
initiating  and  fbllowup  documents  are 
to  be  served,  particularly  when  read 
together  with  other  provisions  such  as 
405  KAR  7:091  section  5(4).  The 
Director  concurs  with  the  State's 
explanation. 

9.  KRC  opined  that  section  12(2), 
which  provides  that  the  commencement 
of  proceedings  for  judicial  review  of  a 
final  order  of  the  Secretary  shall  not 
operate  as  a  stay  of  a  final  order  unless 
specifically  ordered  by  a  court  of 
competent  jurisdiction,  should  reference 
the  criteria  for  temporary  relief  since 
appeals  from  agency  actions  do  not 
operate  to  stay  the  effect  of  a  final  order 
pending  judicial  review.  Section  12(2)  is 
substantively  identical  to  the 
oorresponding  Federal  provision  in 
section  52e(d)  of  SMCRA;  therefore,  the 
Director  finds  that  no  revisioDs  are 
necessary.  Furthermore,  temporary 
relief  in  these  situations  woidd  have  to 


^- 


UM! 


be  granted  by  the  court,  and  the 
regulationa  in  question  are  not 
applicable  to  judicial^eviewrs. 

C  405  KAR  7:092 

1.  KRC  suggested  that  Kentucky 
provide  training  for  its  assessment 
conference  officers,  and  that 
confarenoes  be  recorded.  In  response, 
the  Director  notes  that  there  are  no 
Federal  requirements  for  conference 
officer  training  or  recording  of 
conferences.  Indeed,  paragraphs  (b)(1) 
and  (f)  of  30  CFR845.18  dearly  specify 
that  assessment  conferences  are  to  be 
informal  and  that  statements  made  by 
partidpants  cannot  be  used  in  a 
subsequent  formal  proceeding  to 
impeach  a  witness.  Therefore. 
Kentucky's  program  is  consistent  with 
the  Federal  regulations  in  this  resped. 

2.  KRC  stated  that  section  5  must 
indude  provisions  for  revocation  of  a 
permit  for  willful  failure  to  comply  with 
the  Federal  Act.  regulations,  and  orders. 
In  responding  to  ICRC's  concerns 
(Administrative  Record  Number  KY- 
1180),  Kentucky  pointed  out  that  the 
Cabinet's  policy  is  to  refuse  to  issue  a 
permit  when  there  are  outstanding 
imabated  Federal  violations.  In 
addition,  when  a  permit  has  been 
issued,  and  it  is  later  determined  that 
there  were  outstanding  violations  at  the 
time  of  issuance,  Kentucky  stated  that 
the  Cabinet  would  rescind  the  permit  as 
being  improvidently  issued  pursuant  to 
405  KAR  8:010. 

Finally,  405  KAR  12:020  section  8 
provides  for  suspension  or  revocation  of 
permits,  when  appropriate,  for  all 
violations  of  the  Kentucky  program, 
regardless  of  whether  the  violations 
were  issued  by  Kentucky  or  OSM. 
However,  neither  SMCRA  nor  the 
Federal  regulations  require  that  the 
State  revoke  a  permit  ror  failure  to 
comply  with  the  Federal  Ad  or 
regulations.  To  do  so  would  be 
inconsistent  with  the  doctrine  of  State 
primacy  established  in  section  101(f) 
and  section  503  of  SMCRA. 

3.  KRC  states  that  section  14(1)  is 
more  restrictive  than  the  Federal  rule  at 
43  CFR  4.1291  since  failure  to  file  a 
timely  petition  for  an  award  of  costs  and 
expenses  is  considered  a  mandatory 
waiver  of  the  right  to  such  an  award, 
whereas  the  Federal  rule  provides  only 
that  such  failure  may  constitute  a 
waiver.  As  explained  in  detail  in  finding 
B.3.(c)(10).  the  Director  has  determined 
that  the  proposed  rule  is  not 
inconsistent  with  the  Federal  standards 
for  State  program  approval. 

4.  KRC  argues  that  section  14(4)(a). 
which  pertains  to  cost  and  attorney  he 
recovery,  should  not  be  restrided  to 
permit  "conditions"  inasmuch  as  a 


violation  might  involve  permit  terms 
that  do  not  appeer  as  spedfic  conditions 
in  the  permit  approval  document.  In  its 
Statement  of  Consideration 
(Administrative  Record  Number  KY- 
1180),  Kentucky  resp<mded  that  the 
Cabinet  interpreta  the  term  "permit 
conditims"  as  induding  the  terms 
appearing  in  the  permit  application  as 
well  as  those  spedfic  conditions 
appearing  on  the  fact  sheet  of  the 
permit.  Provided  Kentucky  adheres  to 
this  interpretation,  the  Dirador  finds 
that  the  proposed  State  rule  is 
consistent  with  the  corresponding 
Federal  rule  at  43  CFR  4.1294(a)(1). 

5.  Finally,  KRC  questioned  why  cross- 
references  to  the  hearings  regulations  in 
other  regulations  (i.e.,  405  KAR  8:010 
section  24. 405  KAR  10:040  section  1(6), 
and  405  KAR  24:030  section  9),  have  not 
been  revised  to  refled  the  new  dtations. 
Since  cross-references  are  automatically 
corroded  by  Kentucky's  administrative 
regulations  compiler  when  regulations 
are  processed  for  publication,  no 
immediate  action  is  required.  However, 
the  Director  expects  that  Kentucky  will 
submit  the  appropriate  revisions,  once 
they  are  promidgated,  as  part  of  a 
subsequent  amendment  as  soon  as  is 
practicable,  in  keeping  with  the 
requirements  of  30  CFR  732.17(g). 

Agency  Comments 

Purauant  to  section  503(b)  of  SMCRA 
andita  implementing  regulations  at  30 
CFR  732.17{h)(ll)(i),  comments  were 
solidted  from  various  governmental 
agencies  with  an  actual  or  potential 
interest  in  the  Kentucky  program.  The 
U.S.  Forest  Service,  Mine  Safety  and 
Health  Administration,  Bureau  of  Land 
Management,  and  Bureau  of  Mines 
acknowledged  receipt  of  the 
amendmenta  but  offered  no  substantive 
commenta. 

V.  Diredor's  Decision 

Based  on  the  above  findings,  the 
Diredor  is  approving,  with  the 
exceptions  discussed  in  findings  A.l 
and  B.l.(b)  the  program  amendments  as 
submitted  by  Kentucky  on  July  28, 1992, 
and  Jidy  30, 1992  (in  the  latter  case  only 
that  portion  pertaining  to  Senate  Bill 
318).  and  as  modified  and  resubmitted 
on  September  18, 1992,  and  December 
10, 1992.  In  addition,  as  discussed  in 
findings  A.l..  B.l.(b),  and  B.3.(c](4),  the 
Director  is  requiring  that  Kentucky 
further  amend  certain  provisions  of  this 
amendment  or  related  provisions  of  the 
approved  proeram. 

The  FeoeraTregulations  at  30  CFR 
part  917  codifying  dedsions  concerning 
the  Kentucky  program  are  being 
amended  to  implement  this  dedsion. 
The  Diredor  is  approving  these 
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proposed  rules  with  the  understanding 
that  they  will  be  promulgated  in  a  form 
identic^  to  that  submitted  to  OSM  and 
reviewed  by  the  public.  Any  differences 
between  these  rules  and  the  State's  final 
promulgated  rules  will  be  processed  as 
a  separate  amendment  subject  to  public 
review  at  a  later  date.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  ammdment 
process  and  to  encourage  the  State  to 
conform  its  program  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
bySMCaiA. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(u).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concxirrence  is  not  required. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exerdse  jiuisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  and  (g)  require  that 
any  alteration  of  an  approved  State 
program  be  submitted  to  OSM  for 
review  as  a  program  amendment.  Thus, 
any  changes  to  the  State  program  are  not 
snforceable  until  approved  by  OSM. 
rhe  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral 
Ganges  to  approved  State  programs.  In 
lis  oversight  of  the  Kentucky  program, 
he  Director  will  recognize  only  the 
•latutes,  regulations  and  other  materials 
ipproved  by  him,  together  with  any 
insistent  implementing  policies, 
iirectives  ana  other  materials,  and  will 
eqiure  the  enforcement  by  Kentucky  of 
)nly  such  provisions. 

n.  Procedural  Detenninationa 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
•Management  and  Budget  (0MB)  granted 
be  Office  of  Surface  Mining 
leclamation  and  Enforcement  (OSM)  an 
'Xemption  fiom  sections  3,  4,  7  and  8 
•f  Executive  Order  12291  for  actions 
elated  to  approval  or  conditional 
pproval  of  State  regulatory  programs 
ctions  and  program  amendments, 
lierefore,  preparation  of  a  regulatory 


impact  analysis  is  not  necessary  and 
0MB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviewrs  required  by 
Section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11. 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730. 731  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C 
4332(2)(Q. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
simificant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 


whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relief  upon  ma  data  and 
assumptions  fat  the  counterpart  Federal 
regulations. 

List  of  Sab|ects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  July  30, 1993. 
W.HnrdT^ton. 

Acting  Director. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VH, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  etseq. 

2.  In  $  917.15,  a  new  paragraph  (rr)  is 
added  to  read  as  follows: 

1917.15   Approval  of  reguMory  program    ■ 


(rr)  The  following  amendments 
submitted  to  OSM  on  July  28, 1992,  and 
July  30, 1992  (in  the  latter  case,  only 
Senate  Bill  318),  and  as  modified  and 
resubmitted  on  September  18, 1992,  and 
December  10, 1992,  are  approved 
effoctive  August  6, 1993,  with  the 
exceptions  identified  herein: 

(1)  Revisions  to  Chapter  350  of  the 
Kentucky  Revised  Statutes,  as  set  forth 
in  Senate  Bill  318  as  enacted  during  the 
1992  regular  session  of  the  Kentucky 
General  Assembly,  with  the  exception  of 
the  phrase  "except  as  may  be  ordered  by 
the  hearing  officer"  in  Section  1(3)  of 
Senate  Bill  318;  and 

(2)  Revisions  to  Chapters  7:001  and 
8:001  of  Title  405  of  the  Kentucky 
Administrative  Regulations,  pertaining 
to  definitions,  with  the  exception  of  the 
proposed  definitions  of  "person"  at  405 
KAR  7:001  section  1(63)  and  8:001 
section  1(78); 

(3)  Repeal  of  Chapter  7:090  of  Title 
405  of  the  Kentucky  Administrative 
Regulations,  pertaining  to  hearings; 

(4)  Addition  of  Chapters  7:091  and 
7:092  to  Title  405  of  the  Kentucky 
Administrative  Regulations,  pertaining 
to  administrative  review  requirements 
and  procedures  and  dvil  poialty 
assessmentr  and 

(5)  Revisions  to  Chapter  12:020  of 
Title  405  of  the  Kentucky 
Administrative  Regulations,  pertaining 
to  inspection  and  enforcement 
reqxiirements  and  procedures. 

3.  In  §  917.16,  paragraphs  (j)  and  (kj 
are  added  and  the  section  title  is  revised 
to  read  as  follows: 
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(j)  By  October  1. 1993.  Kentucky  ihall 
submit  either  proposed  amendments  or 
a  schedule  for  the  submission  of 
proposed  amendments  to  OSM  to  revise 
the  following  provisicms  of  the 
Kentucky  Revised  Statutes  in  the 
manner  described: 

(1)  That  portion  of  the  new  section  of 
Chapter  350  added  by  section  1  of 
Senate  Bill  318  as  enacted  by  the 
Kentucky  General  Assembly  diuing  the 
1992  regular  session,  to  delete  the 

Ehrase  "except  as  may  be  ordered  by  the 
earing  officer"  in  section  1(3)  of  the 
enacted  bill;  and 

(2)  The  definition  of  person  in  KRS 
350.010(9).  to  include  all  entities 
encompassed  by  the  corresponding 
definition  in  30  CFR  700.5.    i 

(k)  By  October  1, 1993,  Kentucky  shall 
submit  to  OSM  either  proposed 
amendments  or  a  schedule  for  the 
submission  of  proposed  amendments  to 
Kentucky  Administrative  Regulations  to 
require  that  the  assessment  conference 
officer's  report  mentioned  in  405  KAR 
7:092  section  4(5)  be  served  in  a  manner 
consistent  with  405  KAR  7:091  section 
5.  and  to  specify  that  the  time  allowed 
under  405  KAR  7:092  section  6(l)(b)  to 
file  a  petition  for  administrative  review 
of  the  proposed  penalty  set  forth  in  the 
conference  officer's  report  does  not 
begin  to  run  until  service  is  obtained  in 
this  manner.  i 

[FR  Doc.  93-18854  Piled  8-5-93;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111  ' 

ImptofTMntatlon  of  Delivary  Point 
Barcode  Requirwmnt  for  Laltar^Slza 
Mall 

agency:  Postal  Service. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  adopts  on  a 
permanent  basis  the  temporary  changes 
to  the  standards  for  automation  rate 
letter-size  mailings  that  were  made 
effsctive  March  21. 1993.  requiring  a 
delivery  point  barcode  on  all  letter-size 
mail  for  which  a  barcoded  diKount  is 
claimed,  and  making  conforming 
changes  to  the  standards  for  XIP*4 
niunerlc  discounts. 
EFFECTIVE  DATE:  August  11, 1993 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mrs.  Lynn  Martin  (202)  26ft-5176. 

SUPFIEMENTARYMPORMATION:  On 
November  9, 1992.  pursuant  to  39 


U.S.C  3623.  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Deciiirn 
on  Pre-barcoded  Letter  Mail 
Requirements.  PRC  Docket  No.  MC93-2, 
requesting  that  the  Domestic  Mail 
Classification  Schedule  (IMCS)  be 
changed  to  re-define  prebarcoded  letter- 
size  mail  as  mail  "which  bears  a 
barcode  asprescribed  by  the  Postal 
Service."  Tne  Postal  Rate  Commission 
published  a  notice  in  the  Federal 
Register  on  November  20, 1992  (57  FR 
54866)  describing  the  request  and 
offering  interested  parties  an 
opportunity  to  intervene. 

On  February  18, 1993,  the  Postal 
Service  published  a  proposed  rule 
setting  forth  the  amendments  to  the 
prebarcoding  standards  in  the  Domestic 
Mail  Manual  (DMM)  that  would  be 
needed  to  implement  the  requested 
classification  change,  as  well  as 
conforming  changes  to  the  standards  for 
numeric  ZIP-f  4  rates  for  letter  mail  (58 
FR8921). 

On  March  5, 1993.  the  Postal  Service 
published  notice  that  the  DMCS  change 
it  had  requested  would  be  placed  into 
effect  on  a  temporary  basis,  pursuant  to 
39  U.S.C.  3641(e)  and  as  authorized  by 
the  Board  of  Governors  of  the  Postal 
Service  in  Resolution  No.  93-3  (March 
1, 1993).  The  temporary  change  took 
effiect  at  12:01  a.m.  on  March  21. 1993 
(58  FR  12605). 

Pursuant  to  the  authority  granted  by 
the  temporary  classification  change,  tne 
Postal  Service  published  a  final  rule  on 
March  12, 1993,  setting  forth  DMM 
regulations  implementing  the  temporary 
DMCS  change  (58  FR  13551).  As 
proposed  in  the  February  18  proposed 
rule,  the  final  rule  amended  tne 
prebarcoding  standards  in  the  DMM  to 
require  a  delivery  point  barcode  on  all 
letter-size  mail  for  which  a  barcoded 
discount  is  claimed,  and  made 
conforming  changes  to  the  standards  for 
Z^+4  numeric  discounts.  These  DMM 
changes  also  took  eSiact  on  March  21. 
1993. 

On  June  30, 1993,  the  Postal  Service 
published  a  notice  concerning  the 
restructuring  and  revision  of  the  DMM. 
effective  with  DMM  Issue  46,  July  1. 
1993  (58  FR  34887).  The  notice 
included  detailed  cross-reference  tables. 
DMM  Issue  46  made  no  substantive 
changes  to  the  prebarcoding  and  related 
standards  that  had  taken  eflbct  on 
March  21.  The  standards  for  letter-size 
automation-rate  mailings  appear  in 
Modules  R  (Rates  and  Fees).  P  (Postage 
Payment).  E  (Eligibility),  A 
(Addressing).  C  (Characteristics  and 
Content).  M  (Mail  Preparation  and 
Sortation),  and  L  (Labeling  Lists)  in  the 
restructured  DMM. 


On  August  2. 1993.  the  Governors  of 
the  Postal  Service,  pursuant  to  their 
authority  under  39  U.S.C.  3625, 
approved  the  Recommended  Decision  of 
the  Postal  Rate  Commission  in  Docket 
No.  MC93-2  to  amend  the  DMCS  to  re- 
define pre-barcoded  letter^size  mail  as 
mail  which  bears  a  barcode 
"representing  not  more  than  11  digits 
(not  including  "correction"  digits)  as 
prescribed  by  the  Postal  Service."  The 
Board  of  Governors  of  the  Postal 
Service,  pursuant  to  their  authority 
imder  39  U.S.C.  3625(f),  determined  to 
implement  the  DMCS  changes  approved 
by  the  Governors  effective  at  12:01  a.m. 
on  August  11, 1993  (Resolution  No.  93- 
9).  A  notice  of  those  DMCS  changes  is 
published  elsewhere  in  this  issue. 

In  accordance  with  these  permanent 
DMCS  changes,  this  final  rule  continues 
on  a  permanent  basis  the  amendments 
to  the  Domestic  Mail  Manual  that  were 
published  in  the  March  12  final  rule  and 
took  effect  on  March  21. 1993.  Since 
this  final  rule  makes  no  changes  to  the 
existing  standards,  those  amendments 
are  not  reprinted  here.  The  standards 
that  were  changed  by  the  March  12  final 
rule  now  appear  in  sections  RlOO,  R200. 
R300,  POOO.  PlOO,  P200,  P300,  P700, 
RlOO.  E200.  E300,  AOOO,  A800,  A950. 
C800.  MOOO,  and  M800  of  the 
restructured  DMM.  For  more  detailed 
information  on  the  location  of  these 
standards,  see  the  cross-reference  tables 
at  58  FR  34887-900. 

These  permanent  changes  to  the 
Domestic  Mail  Manual  will  take  effect  at 
12:01  a.m.  on  August  11. 1993.  The 
Postal  Service  believes  that  mailers  have 
adequate  notice  of  the  permanent 
standards,  since  no  change  in  existing 
standards  is  made. 

List  of  Snblects  in  39  CFR  Part  111 

Postal  Service. 

PART  111-{AMENDED] 

Under  the  authority  of  the  Postal 
Reorganization  Act,  the  temporary 
changes  to  the  Domestic  Mail  Manual 
promulgated  on  March  12, 1993  at  58 
FR  13551-55  are  hereby  adopted  on  a 
permanent  basis. 
Stanley  F.  Miraa. 
Chief  Counsel,  Legislatin. 
[FR  Doc.  93-18839  FUed  8-S-93;  8:45  am) 
■UMQ  OOOK  mo-tKH 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  21  and  76 

[MM  DockStNa  92-264.  FCC  9»-332] 

Broedcaat  Sanrioat;  Catila  Television 
Act 

AGENCY:  Federal  Communications 

Commission. 
ACnON:  Final  rule. 

SUMMARY:  The  Report  and  Order 
segment  of  this  Report  and  Order/ 
Fiuther  Notice  of  Proposed  Rule  Making 
adopts  r^ulations  interpreting  and 
implementiag  the  anti-traffir.king  and 
cross-ownership  provisions  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (1992  Cable 
Act).  Specifically,  this  Report  and  Order 
finds  that  section  617  anti-traffiddng 
restrictions  apply  only  to  assignment 
and  transfeis  of  control  of  cable  systems, 
defines  sudi  transactions,  and 
estabUshes  certification  requirements 
and  procedures  for  resolutions  of  anti- 
trafficking  disputes  concerning 
certification.  applicd)ility.  and 
exemptions.  It  also  adopts  a  blanket 
anti-trafficking  waiver  for  small  cable 
systems.  This  Report  and  Order 
estabUshes  a  standardized  transfer 
approved  form  fat  use  in  requesting 
transfers  of  cable  systems  held  for  three 
years  or  more,  and  procedures  for 
approval  of  such  requests  by  local 
franchising  authorities.  Finally,  this 
decision  amends  the  Commission's 
rules  to  implement  the  cable/ 
Midtichannel  Multipoint  Distribution 
Service  (MKfl3S),  and  the  cable/satellite 
master  antenna  television  service 
(SMATV)  cross-ownership  restrictions 
mandated  by  the  1992  Cable  Act.  These 
actions  are  taken  in  order  to  comply 
with  the  mandate  of  the  1992  Cable  Act. 
The  Further  Notice  of  proposed  Rule 
Making  segment  of  this  decision  may  be 
found  elsewhere  in  this  Federal 
Register. 

EFFECTIVE  DATE:  This  action  is  effective 
September  7, 1993,  except  for  47  CFR 
76.S02(i),  whldi  becomes  effective 
November  4, 1993. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Jacqueline  Chomey.  Mass  Media  Bureau 
(202) 632-6990. 

SUPPLEMBITARY  WPORMATION:  This  is  a 
synopsis  of  the  Report  and  Order 
segment  of  the  Commission's  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  92-264.  POC  93-332,  adopted  fune 
24, 1993,  and  released  July  23, 1993. 
The  complete  text  of  this  Report  and 
Order  and  Further  NotiOB  of  Proposed 


Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(room  239),  1919  M  Street,  NW., 
Washington,  DC,  ana  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  at  (202)  857-3800. 2100  M 
Street.  NW..  suite  140.  Washington,  DC 
20037. 

Synopsis  of  the  Report  and  Order 

1.  Through  this  decision,  the 
Commission  adopts  regulations 
interpreting  and  implementing  the  anti- 
trafficking  and  cross-ownership 
pro\'isions  of  the  1992  Cable  Act  The 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  (Notice)  initiating  this 
proceeding  was  published  at  58  FR 
3523.  January  11, 1993. 

2.  Section  13  of  the  1992  Cable  Act 
mandates  a  cable  anti-traffiddng  rule, 
which,  with  certain  exceptions, 
prohibits  cable  operators  from  selling  or 
otherwise  tiansferrinB  owner^p  in  a 
cable  system  within  uree  years 
following  the  acquisition  or  initial 
construction  of  the  system  by  the 
operator.  Section  11(a)  of  the  1992  Cable 
Act  modifies  section  613(a)  of  the 
Conmiunications  Act  to  prohibit  the 
common  ownership  of  a  cable  system 
and  an  MMDS  hcense.  or  a  cable  system 
and  an  SMATV,  separate  and  apart  firom 
any  franchised  cable  service,  within  any 
portion  of  the  franchise  area  served  by 
that  cable  operator's  system.  The  anti- 
traffiddng  and  cross-ownership 
provisions  of  the  1992  Cable  Act  contain 
no  specific  effective  date  and  thus, 
pursuant  to  section  28  of  the  1992  C^le 
Act,  became  effective  on  December  4. 
1992. 

3.  Briefly,  this  Report  and  Order  (1) 
Concludes  that  the  section  617  anti- 
trafficking  restriction  applies  only  to 
assignments  and  transfers  of  control  of 
cable  systems;  (2)  finds  that  such 
transactions  will  be  defined  generally, 
by  reference  to  the  Commission's 
broadcast  assignment  and  transfer  of 
control  standards  used  to  implement 
section  310(d)  the  Commimications  Act; 
(3)  clarifies  that  the  Commissicm  ¥dli 
rely  on  local  frandiisa  authorities  to 
monitor  and  exercise  primary 
enforcement  responsibility  under  the 
anti-trafficking  mle:  (4)  requires  that 
cable  operators  seeking  to  assign  or 
transfer  control  of  a  cable  system  must 
certify  compliance  with  the  anti- 
trafficldng  rule  to  the  local  franchise 
autibority  at  the  time  local  transfer 
approval  is  sought:  (S)  finds  that 
disputes  regardJng  the  validity  of  such 
anti-trafficking  oertifioations.  the 
appiicalHli^  of  the  anti-traCEkddng  rule 
to  a  particuliBr  transaction,  or  eligibility 


for  one  of  the  rule's  exemptions  will  be 
handled  by  the  Commission  pursuant  to 
the  §  76.7  special  reUef  procedures:  (6) 
determines  that  the  statute  provides  the 
Commission  with  authority  to  waive  the 
three-year  holding  period  in  the  public 
interest  and  directs  the  Commission  to 
grant  such  waivers  in  cases  of  default, 
foreclosure  and  financial  distress;  (7) 
adopts  a  blanket  anti-trafficking  waiver 
for  small  systems,  serving  1000  or  fewer 
subscribers:  (8)  establishes  a 
standardised  transfer  approval  form  for 
use  in  requesting  transfers  of  cable 
systems  o%vned  for  three  years  or  more, 
and  procedures  for  approval  of  such 
requests  by  local  fi^nchising  authorities, 
and  (9)  amends  the  Commission  s  rules 
to  implement  the  cable/MMDS,  and  the 
cable/SMATV  cross-ownership 
restrictions  mandated  by  the  1992  Cabb 
Act. 

I.  Anti-Triffirking  Restriction 

4.  As  indicated  above,  a  new  section 
617  of  the  Communications  Act 
provides,  with  certain  exceptions,  that 
"no  cable  operator  may  sell  or  otherwise 
transfer  ownership  in  a  cable  system 
within  a  36-month  period  following 
either  the  acquisition  or  initial 
construction  of  such  system  by  such 
operator."  Where  a  transaction 
involving  a  multiple  system  transfer 
provides  for  the  subsequent  transfer  of 
one  or  more  such  acquired  systems  to  a 
third  party,  the  subsequent  transfer  will 
be  considered  part  of  the  original 
transaction  for  purposes  of  determining 
compUance  with  the  three-year  holding 
period. 

5.  Section  617(c)  of  the 
Communications  Act  creates  several 
exceptions  under  the  anti-traffiddng 
rule,  including:  (1)  Transfers  wduch  are 
not  subject  to  Federal  income  tax 
Uabihty;  (2)  sales  required  by  operation 
of  law  or  any  act  of  any  Federal  agency, 
any  State  or  political  subdivision 
thereof,  or  any  franchising  authority; 
and  (3)  any  sale,  assignment  or  transfer 
to  one  at  more  purchasers,  assignees  or 
transferees  controlled  by,  controlling,  or 
imder  common  control  with  the  seller, 
assignor  or  transferror.  Moreover,  the 
Commission  is  given  broad  authority  to 
grant  waivers  under  the  anti-trafficking 
rule,  consistent  with  the  public  interest 
However,  %vfaeie  local  transfer  approval 
is  required,  the  Commission  may  not 
waive  the  three-year  holding 
requirement  unless  the  franchise 
authority  has  approved  such  transfer 
Section  617(d)  directs  the  Commission 
to  grant  anti-traffiddng  waivers  to 
permit  appropriate  transfers  in  cases  of 
default,  roreciosure,  or  other  financial 
distress. 
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Transfv  of  Ownership  i 

6.  It  is  not  clear  from  the  statutory 
language  whether  the  anti-trafBcking 
provision  applies  to  all  transfsrs  of 
ownership  in  a  cable  system  which 
efiiact  changes  in  the  identity  of  the 
cable  operator  or  whether  the  rule 
applies  to  transfers  of  ownership  of  a 
cable  system  by  a  cable  operator,  so  that 
only  transfers  of  ownership  which 
constitute  transfers  of  control  of  a  cable 
system  would  be  subject  to  the  rule. 
Given  the  uncertainty  regarding  the 
intended  apphcation  of  Uie  anti- 
trafficking  rule,  the  Commission  seeks 
to  adopt  an  ownership  standard  that 
will  accomplish  the  House  Report's 
stated  objective  of  preventing 
profiteering  transactions  and  other 
transfers  that  may  affect  cable  rates  or 
service,  without  inhibiting  investment 
in  the  cable  industry  or  disrupting 
legitimate  cable  transactions. 

7.  The  Commission  believes  that  the 
anti-trafficking  provision  of  the  1992 
Cable  Act  was  aimed  at  deterring  the 
acQuisition  of  cable  systems  by 
individuals  interested  only  in 
speculating  or  exploiting  ownership  in 
cable  systems  for  short  term  gain 
throxt^  quick  resale,  and  was  not  meant 
to  prohibit  all  transactions  in  which  a 
cable  system  is  sold  at  a  profit. 
Consequently,  the  Commission 
determines  that  the  anti-trafficking  rule 
wiU  apply  only  to  transfers  of  control  of 
cable  systems.  The  Commission  further 
concludes  that  its  current  broadcast 
assignment  and  transfer  or  control 
standards  developed  to  implement 
section  310(d)  of  the  Communications 
Act  are  appropriate  to  accomplish  these 
objectives  and  so  will  be  effective  in 
implementing  the  cable  anti-trafficking 
restriction. 

8.  Involuntary  or  pro  forma  transfers 
of  control  are  exempt  from  the  cable 
anti-trafficking  rule  under  the  statutory 
exceptions  provided  in  section  617(c)  of 
the  Communications  Act.  Transfers  of 
purely  management  interests  will  also 
be  exempt  bom  the  cable  anti-trafficking 
rule  as  the  statutory  language  addresses 
only  transfers  of  "ownership"  interests 
in  a  cable  system.  Consequently,  the 
Commission  will  apply  the  three-jrear 
holding  period  only  to  assignments  and 
transfers  involving  substantial  changes 
in  ownership  that  constitute  transfers  of 
control.  The  procedures  that  currently 
govern  the  need  for  Conunission 
approval  in  connection  with 
assignments  and  transfers  of  control  of 
CARS  licenses  can  be  used  as  reference 
for  determining  when  the  anti- 
trafficking  rule  will  be  applicable  to  a 
particular  transfer.  Thus,  if  a  transfer  of 
ownership  in  a  cable  system  does  not 
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result  in  a  change  in  the  identity  of  the 
franchisee,  or  in  the  holder  of  a 
controlling  interest  in  the  cable 
operator,  the  transfer  will  not  be  subject 
to  the  three-year  holding  period.  For 
this  piirpose,  an  assignment  occurs 
when  a  franchise  is  transferred  frt)m  one 
entity  to  another.  A  transfer  of  control 
occtirs  when  the  franchisee  remains  the 
same,  but  the  owner  or  holder  of  a 
controlling  interest  in  the  franchise 
changes.  Assignments  are  generally 
associated  with  asset  sales,  and  transfers 
of  control  are  generally  associated  with 
stock  sales.  There  are  no  significant 
differences  between  assignments  and 
transfers  of  control  for  purposes  of  the 
Commission's  rules. 

9.  The  Commission  briefly  describes 
how  it  determines  the  types  of  transfers 
of  ownership  interests  that  constitute 
transfers  of  control  requiring 
Commission  approval  under  the 
broadcast  rules.  These  same  issues  and 
determinations  will  apply  to 
determinations  of  transfers  of  control  of 
cable  systems  subject  to  the  anti- 
trafficldng  rule.  Transfers  of  control  are 
easily  identifiable  in  the  vast  majority  of 
cases.  Typically,  the  buyer  will  acqiiire 
dejure  control  or  "legal  control,"  by 
acquiring  a  majority  (51%  or  more)  of 
the  licensee's  voting  stock,  or 
partnership  interests,  or  efiiect  a  change 
in  the  general  partner.  Such  transfers 
would  he  considered  transfers  of  control 
imder  our  broadcast  rules  and  thus,  in 
the  cable  context  would  be  subject  to 
the  anti-trafficking  rule,  provided  they 
are  substantial  and  volimtary  and  do  not 
qualify  for  any  of  the  statutory 
exceptions. 

10.  The  more  difficult  questions 
regarding  determinations  of  transfers  of 
control  involve  transfers  of  de  facto  or 
"actxial  control."  De  facto  control  exists 
when  a  holder  of  a  minority  interest  in 
a  corporation  is  in  actual  control  Thus, 
some  transfers  of  a  minority  interest  in 
a  cable  system  may  constitute  a  transfer 
of  control  subject  to  the  anti-trafficking 
rule.  In  the  broadcast  context,  we  have 
said  that  determinations  of  de  facto 
control  are  governed  by  the 
demonstration  of  power  to  dominate 
management  of  corporate  affairs.  In  this 
context  the  Commission  has  defined 
transfers  of  control  in  broad  terms  as 
"any  act  which  vests  in  a  new  entity  or 
individual  the  right  to  determine  the 
manner  or  means  of  operating  the 
license  and  determining  the  policy  that 
licensee  will  pursue."  This  definition 
encompasses  every  form  of  control, 
actual  or  legal,  direct  or  indirect, 
negative  or  positive. 

11.  Since  the  size  of  a  person's  equity 
ownership  interest  is  relevant  but  not 
determinative  to  issues  of  control,  the 


Commission  ascertains  issues  of  de 

i'acto  control  on  a  case-by-case  basis  by 
ooking  at  all  relevant  fectors. 
Commission  decisions  have  generally 
focused  on  the  ability  of  a  person  or 
entity  to  control  a  licensee's  finances, 
personnel  practices,  and  programming 
decisions.  Transfers  of  de  facto  control 
have  been  established  where  non- 
controlling  stockholders  exercise 
substantial  management  or  financial 
control  over  a  licensee.  The  Commission 
notes,  however,  that  sales  of  minority 
interests  in  corporate  licensees  occur 
routinely,  particularly  in  publicly 
traded  companies.  Such  sales,  imless 
they  result  in  the  acquisition  or  loss  of 
control  do  not  reqiiire  Commission 
approval. 

12.  As  indicated  above,  in  all  but  a 
few  cases  transfers  of  control  will  be 
clearly  established  by  transfers  of  a 
majority  or  controlling  ownership 
interest.  Where  transfers  of  ownership 
do  not  affiect  the  entity  holding  a 
controlling  interest  in  the  franchisee, 
the  three-year  holding  period  is 
inapplicable.  In  unusual  cases,  where 
doubt  exists  about  the  applicability  of 
the  anti-trafficking  rule,  cable  operators 
seeking  to  transfer  an  ownership  interest 
in  a  cable  system  should  consult  with 
their  local  franchise  authority. 
Reference  should  also  be  made  to 
whether  or  not  the  cable  operator  is 
reqiiired  to  file  an  application  for 
Commi  Aion  approval  to  transfer  a 
CARS  license  in  connection  with  such 
transfer.  Where  Commission  approval  is 
required  to  transfer  a  CARS  license,  the 
transfer  will  also  be  subject  to  the  three- 
year  holding  requirement.  If  franchise 
authorities  and  cable  operators  are 
unable  to  determine  the  apphcability  of 
the  anti-trafficking  rule  to  a  particular 
transfer,  either  party  may  request  a 
declaratory  ruling  from  the  Commission. 

Procedures  for  Monitoring  Compliance 

13.  The  Report  and  Order  concludes 
that  local  autuorities  are  best  able  to 
monitor  compliance  with  the  anti- 
trafficking  rule,  as  local  authorities  are 
knowledgeable  about  individual  cable 
operators  and  franchise  agreements  and 
so  are  better  positioned  than  the 
Commission  to  evaluate  the  effects  of  a 
proposed  transfer  on  cable  rates  and 
service.  Moreover,  local  anti-trafficking 
enforcement  should  not  delay  or  add 
significantly  to  the  administrative 
burden  associated  with  most  cable 
system  transfers.  Thus,  cable  operators 
seeking  to  assign  or  transfer  ownership 
in  a  cable  system  must  certify  to  the 
local  franchise  authority  that  the  subject 
transfer  complies  with  the  anti- 
trafficking  nUe,  that  the  transferor  is 
seeking  or  has  obtained  a  waiver  from 
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the  Cominissioa.  or  that  the  transfer  is 
othervrise  exempt  from  the  anti- 
trafficking  rule.  Such  ceitification  must 
be  submitted  to  the  local  franchise 
authority  at  the  time  a  cable  operator 
submits  a  request  for  transfer  approval. 

14.  If  local  transfer  approval  is  not 
otherwise  required  by  the  franchise 
agreement,  the  anti-traffiddng 
certification  must  be  submitted  to  th^ 
local  franchise  authority  no  lata  than 
30  days  in  advance  of  the  closing  date 
of  the  proposed  transaction.  All  such 
certifications  must  contain  a  complete 
description  of  the  transaction  and  the 
nature  of  the  interest  being  transferred, 
the  date  on  which  such  interest  was 
acquired,  and  the  effective  date  of  the 
proposed  transfer.  Certifications 
claiming  exemption  from  the  anti- 
trafficking  rule  should  also  describe  the 
nature  of  the  transaction  and  identify 
the  appUcahle  exemption  accompanied 
by  a  statement  of  the  facts  giving  rise  to 
the  claimed  exemption.  Receipt  by  the 
local  franchise  authority  of  the 
appropriate  certification  will  create  a 
presumption  of  compliance  %vith  the 
anti-trafficking  provision.  Franchise 
authorities  may  request  additional 
information  reasonably  necessary  to 
determine  the  validity  of  a  certification 
in  cases  where  the  fr^chise  authority 
has  reason  to  doubt  the  accuracy  of  a 
ceitification. 

15.  Franchise  authorities  questioning 
the  accuracy  of  an  anti-trafficking 
certification  must  notify  the  cable 
operator  within  30  days  of  the  filing  of 
such  certification,  or  such  certification 
shall  be  deemed  accepted.  The  30-day 
review  period  will  not  be  tolled  by 
requests  for  additional  information  by 
the  franchise  authority,  unless  the  oMa 
operator  fails  to  provide  compfete  and 
accurate  responses  to  such  requests 
within  10  days  of  the  date  of  such 
request,  llie  3D-day  limitation  on 
franchise  authority  consideration  of  an 
anti-trafficking  certification  in  no  way 
affects  the  time  allowed  for  franchise 
authority  consideration  of  the  transfer 
request  itself. 

16.  For  systems  held  for  three  years  or 
more  the  anti-trafficking  certification  is 
incorporated  into  the  FCC  standardized 
transfer  approval  Form  discussed  below. 
For  such  systems,  the  30-day  period  for 
consideration  of  \he  anti-trafficking 
certification  will  in  no  way  affect  the 
running  of  the  120-day  statutory  period 
for  consideration  of  such  transfer 
requests.  Local  decisicms  regarding  the 
accuracy  of  a  certification,  eligibility  for 
one  of  the  exemptions,  and  questions 
regarding  whether  a  transaction  is 
si^ject  to  the  holding  period  are 
appealable  to  the  FCC  pursuant  to  the 
special  relief  procedures  set  forth  in 


§  76.7  of  the  Commission's  rules.  The 
Report  and  Order  further  concludes  that 
Commissioa  resolution  of  anti- 
trafficking  disputes  is  necessary  to 
ensure  {Mtimpt  and  consistent 
determinations  regarding  the 
application  of  the  three-year  holding 
period  to  a  particular  transaction. 

17.  Local  franchise  authorities  shall 
notify  the  Commission  if  the  fects 
ultimately  reveal  a  willful  violation  of 
the  anti-trafficking  riile.  The 
Commission  will  then  determine  the 
application  of  appropriate  sanctions, 
according  to  the  procedures  set  forth  in 
§  76.9  of  Commission  riilas. 
Determinations  by  the  Commission 
regarding  appropriate  remedies  will  not 
limit,  in  any  respect,  the  r^nedies 
available  to  local  franchise  authorities 
imder  the  terms  of  the  fianchise 
agreement  or  local  law. 

Calculation  of  Three-Year  Holding 
Period 

18.  The  Commission  ascertains  that 
for  initially  constructed  systems,  the 
holding  period  will  be  measured  from 
the  date  on  which  service  is  activated  to 
the  system's  first  subscriber.  For 
acquired  systems,  the  holding  period 
will  commence  on  the  effective  date  of 
the  closing  of  the  transaction  in  which 
the  system  was  acquired.  In  the  case  of 
sales  in  stages  or  installment 
transactions,  the  holding  period  will 
begin  on  the  effective  date  of  the 
transaction  which  results  in  the 
transferee  or  assignee  acquiring  a 
control  of  the  cable  system.  The  three- 
year  holding  period  will  be  measured 
from  the  date  of  acquisition  or  initial 
construction  through  the  proposed 
effective  date  of  the  closing  of  the 
transaction  transferring  ownership  of 
the  cable  system.  While  a  transfer  or 
sale  agreement  may  be  executed  prior  to 
the  completion  of  die  three-year  holding 
period,  consummation  of  the  transfer 
may  not  take  place  until  after  the 
expiration  of  the  holding  period. 

MSO  Transfers 

19.  The  Commission  does  not  believe 
that  Congress  meant  for  the  anti- 
trafficking  rule  to  impede  MSO 
transactions.  Because  system  operators 
frequently  build  out  their  systems  into 
adjacent  communities  or  acquire  nearby 
cable  systems,  a  separate  holding  period 
may  not  be  appropriate  for  each  such 
franchise.  Common  ownership  of  cable 
systems  creates  operating  efficiencies 
and  allows  cable  operators  to  expand 
cable  service  to  previously  unserved 
areas.  Nonetheless,  to  preserve  the 
objectives  underlying  the  anti- 
trafficking  rule,  a  substantial  number  of 
the  MSO's  si^iscribers  must  have  been 


served  by  cable  Bystemt  owned  by  tha 
MSO  for  at  least  three  yaais. 

20.  In  this  regard,  the  Commission 
will  entertain  requests  to  waiva  the  anti- 
trafficking  restriction  in  cases  involving 
MSO  transfers.  The  Commission  will 
look  favorably  upon  such  waiver 
applications  where  two-thirds  or  mora 
of  the  MSO's  subscribers  ara  saved  by 
systems  owned  for  three  yean  or  mora. 
Where  an  MSO  transfers  sevwal  systems 
in  a  single  transaction,  the  Commission 
will  look  fevorably  upon  waiver 
requests  if  two-thfrdi  of  the  subscribers 
of  the  systems  being  transferred  ara 
served  by  systems  held  for  three  jrean 
or  more. 

Subsequent  Tnins^rs  Required  by  the 
Terms  of  the  Sale 

21.  Section  617(b)  of  the 
Communications  Act  provides  that  in 
the  case  of  multiple  system  transfers,  "if 
the  terms  of  the  sale  require  the  buyer 
subsequently  to  transfer  ownership  of 
one  or  more  of  the  systems  to  one  or 
more  third  parties,  such  transfers  shall 
be  considered  part  of  the  original 
transaction."  "Hie  Commission  beUeves 
that  this  provision  does  not  require  that 
a  subsequent  transfer  be  explicitly 
mentioned  in  the  original  transfer  or 
sale  agreement.  Accordingly,  the 
Commission  interprets  the  "terms  of  the 
sale"  requirement  to  include  all 
agreements  in  connection  with  the 
original  sale  or  transfer  including  the 
sale  or  transfer  agreement,  letters  of 
intent,  fiinanping  agreements,  security 
agreements  or  other  contemporaneous 
arrangements  or  agreements  in 
connection  with  the  original  transfer. 

22.  A  request  for  local  transfer 
approval  for  such  subsequent  transfer 
must  be  filed  within  90  days  of  the 
effective  date  of  the  closing  of  the 
original  transaction.  In  addition,  the 
effective  date  of  the  closing  of  the 
subsequent  transaction  must  be  no  more 
than  90  days  following  the  grant  of 
transfer  approval  by  the  local  fianchise 
authority.  U  local  transfer  approval  is 
not  required  pursuant  to  the  terms  of  the 
franchise,  then  we  require  that  the 
subsequent  transfer  be  completed 
within  160  days  from  the  closing  of  the 
original  transaction.  Under  this 
provision,  a  subsequent  transfer  that  is 
considered  part  of  the  original 
transaction  will  not  require  apphcaticm 
of  a  separate  three-year  holding 
requirement 

Exceptions 

23.  The  1992  Cable  Act  provides  for 
three  exceptions  to  the  anti-trafficking 
rule  contained  in  section  617(c).  First, 
section  617(c)(1)  exempts  from  the 
three-year  holding  period  all  transfers  of 
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ownership  in  a  cable  system  whidi  are 
not  subject  to  Federal  income  tax 
liability.  The  Commission  determines 
that  Congress  sousht  to  exempt  all 
transactions  whicn  qualify  as  "tax 
exempt"  under  the  Federal  Income  Tax 
Code  ("Code").  For  this  purpose,  "tax 
exempt"  transactions  incluoe  all 
transactions  in  which  there  is  no 
cognizable  gain  or  loss  under  the  Code. 
Cnrtifications  claiming  an  anti- 
traffiddng  exemption  under  any  of  the 
exemptions  listed  in  section  617(c), 
accompanied  by  an  explanation  of  the 
basis  for  the  claimed  exemption,  shall 
be  sufBdent  to  establish  a  presumption 
of  OHnpliance.  However,  local 
authorities  may  request  additional 
information  reasonably  necessary  to 
establish  eligibility  under  the  claimed 
exemption.  i 

24.  The  second  exception  sales  I 
required  by  operation  of  law,  or  by  act 
of  any  Federal  agency  or  any  State  or 
political  subdivision  thereof,  or  any 
iranchising  authority.  The  Commission 
finds  that  mis  provision  exempts  from 
the  three-year  holding  period 
involimtary  transfisrs  required  by  any 
law,  order,  act  or  decree  of  any  Federal, 
State  or  local  authority,  including 
franchise  authorities,  executors, 
receivers,  guardians  and  trustees.  The 
Commission  further  finds  that  such 
involimtary  transfers  to  effect        I 
bankruptcy,  divorce  or  probate 
proceedings  would  be  encompassed  in 
the  statutory  language  and  are  therefore, 
appropriately  exempted  under  this 
provision.  In  addition,  transfers 
involving  municipally-owned  cable 
systems  are  exempt  under  this 
provision. 

25.  The  third  exception  imder  the 
1992  Cable  Act  exempts  any  sale, 
assignment  or  transfer  to  one  or  more 
purdiasers,  assignees  or  transferees 
controlled  by,  controlling,  or  under 
common  control  with  the  seller, 
assignor  or  transferror.  The  Commission 
concludes  that  this  provision  was 
intended  to  exempt  the  type  or  pro 
forma  transfsrs  defined  in  §  73.3540(f) 
of  the  Commission's  Rules,  which 
establishes  "short  form"  approval  for 
pro  forma  transfer  only  if  such  transfers 
do  not  result  in  any  substantial  change 
in  ownership  or  control  between 
affiliated  entities.  Furthermore,  the 
legislative  history  of  the  1992  Cable  Act 
indicates  that  "common  control"  as 
used  in  section  617(c)  was  meant  to 
include  transfers  between  affiliated 
entities,  regardless  of  whether  such 
affiliation  is  by  virtue  of  conunon  "stock 
ownership,  other  equity  or  debt 
ownership,  or  management  control." 
Thus,  transfers  between  subsidiaries 
owned  or  controlled  by  the  same  parent 


corporation  are  exempt  from  the  anti- 
tramcking  rule,  as  are  transfers  between 
limited  partners  and  50%  joint 
venturers.  In  addition,  debt  for  equity 
exchanges  between  affiliated  entities,  in 
connection  with  refinancings  and 
reorganizations,  will  be  exempt  from  the 
three-year  holding  requirement. 

Woivers 

26.  Section  617(d)  gives  the 
Commission  broad  discretion  to  grant 
waivers  in  the  public  interest.  However, 
the  1992  Cable  Act  prohibits  the 
Conunission  from  granting  waivers 
unless  local  franchise  authority 
approval  has  been  obtained,  if  such 
approval  is  required.  Except  with 
respect  to  transfers  of  MSOs  and  small 
systems,  the  Commission  declines  to 
establish  specific  waiver  criteria 
applicable  to  public  interest  waivers. 
Instead  public  interest  waiver  requests 
will  be  considered  on  a  a  case-by-case 
basis.  Waiver  requests  must  be  filed 
pursuant  to  the  special  relief  procedures 
established  in  §  76.7  of  the 
Commission's  rules.  Although  in  most 
cases  local  approval  is  required  prior  to 
the  consimmtation  of  a  transfer,  the 
Commission  may  grant  waivers  in 
appropriate  cases  prior  to  the  grant  of 
such  approval  so  long  as  the  waiver  is 
conditioned  upon  the  grant  of  such  local 
transfer  approval.  Commission  waivers 
issued  in  advance  of  local  transfer 
approval  will  not  become  effective 
unless  such  approval  is  ultimately 
obtained  and  will  in  no  way  affect  the 
discretion  of  local  franchise  authorities 
to  decide  such  transfer  requests. 

27.  'The  1992  Cable  Act  directs  tiie 
Commission  to  grant  waivers  in  cases  of 
default,  foreclosure  and  other  financial 
distress.  Such  waiver  requests  should  be 
filed  pursuant  to  the  special  relief 
procediu^s  established  in  §  76.7  of  the 
Commission  rules.  In  cases  of  default, 
waiver  applicants  must  establish  an 
affirmative  factual  showing,  supported 
by  affidavits  of  a  person  or  persons 
having  personal  knowledge  that  the 
cable  operator  is  in  default,  other  than 

a  technical  default,  under  the  terms  of 
a  credit  or  loan  agreement  pursuant  to 
which  the  cable  operator  is  primarily 
liable.  Waiver  applicants  should 
provide  the  Commission  with  copies  of 
defeult  notices  or  other  documentation 
establishing  the  creditor's 
acknowledgment  of  such  default.  In 
cases  of  foreclosure,  waiver  applicants 
must  establish  an  affirmative  factual 
showing,  supported  by  affidavits,  that  a 
foreclosure  action  has  been  initiated 
with  respect  to  property  affecting  the 
ability  of  the  cable  operator  to  maintain 
cable  service.  Copies  of  foreclosure 
notices  or  other  documentation 


establishing  that  a  foreclosure  action  has 
been  initiated  should  be  submitted  as 
evidence  of  such  foreclosure.  A  cable 
operator  may  establish  an  affirmative 
showing  of  financial  distress  by 
submit^g  evidence,  supported  by 
affidavits,  of  the  existence  of  financial 
distress.  Indica  of  such  financial  distress 
may  include,  but  shall  not  be  limited  to, 
evidence  of  a  net  operating  loss  or 
insufficient  capital  to  maintain 
operations.  Audited  financial  statements 
including  statements  of  cash  flow  or 
balance  sheets  should  also  be  submitted 
to  establish  such  financial  distress. 

120-day  Limitation  on  Franchise 
Authority  Consideration  or  Transfer 
Requests 

28.  Under  Uie  1992  Cable  Act, 
franchise  authorities  must  approve  or 
deny  transfer  requests  involving  systems 
owned  for  three  years  or  more  within 
120  days,  or  such  requests  shall  be 
deemed  granted.  Thus,  the  Commission 
establishes  a  standardized  transfer 
approval  form  setting  forth  the 
informational  requirements  which  must 
be  satisfied  in  order  to  commence  the 
running  of  the  120-day  period.  The  120- 
day  limitation  and  the  Commission's 
informational  requirements  only  apply 
to  transfer  of  systems  owned  for  three 
years  or  more,  and  only  where  local 
transfer  approval  is  required  under  the 
franchise.  The  information  solicited  on 
the  Commission's  form  is  limited  to  the 
information  necessary  to  establish  the 
legal,  technical  and  &iancial 
qualifications  of  the  proposed  transferee 
and  any  information  required  by  the 
franchise  or  applicable  local  law.  A 
copy  of  the  FCC  Cable  Transfer  Form  is 
attached  as  Appendix  B  of  the  full  text 
of  this  Report  and  Order/Further  Notice 
of  Proposed  Rule  Making. 

29.  Franchise  authorities  may  request 
such  additional  information  as  is 
reasonably  necessary  to  determine  the 
qualifications  of  the  proposed 
transferee.  However,  sudi  requests  for 
additional  information  will  not  toll  or 
extend  the  120-day  period  unless  the 
cable  operator  and  franchise  authority 
otherwise  agree.  Cable  operators  must 
promptly  respond  to  suc5i  reouests  by 
completely  and  accurately  submitting 
all  information  reasonably  requested -by 
the  franchise  authority. 

Blanket  Waiver  for  Small  System 
Operators 

30.  The  Report  and  Order  next  adopts 
a  blanket  anti-trafficking  waiver  for 
small  cable  systems.  Small  systems  are 
defined  for  this  purpose  as  any  cable 
system  serving  1000  subsoibers  or  less. 
"Hie  small  system  waiver  is  contingent 
upon,  and  in  no  way  afiiscts  local 
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franchise  authority  consideration  of 
such  transfer  reouests,  where  such 
transfer  approval  is  required.  However, 
the  Commission  believes  the  small 
system  waiver  is  appropriate  for  several 
reasons.  First,  it  comports  with  the  1992 
Cable  Act's  mandate  that  the 
Commission  develop  appropriate  cable 
regulations  which  place  minimal 
administrative  burden  on  small  systems. 
Also,  to  the  extent  that  the  anti- 
trafficking  rule  may  inhibit  further 
investment  in  the  development  of  small 
systems  serving  sparsely  populated 
rural  areas,  the  blanket  waiver  satisfies 
Congress'  expressed  desire  to  encoiuage 
the  provision  of  cable  service  to  such 
unserved  rural  areas.  Finally,  the 
blanket  waiver  will  eliminate  a 
significant  number  of  waiver  requests, 
while  affecting  only  a  small  percent 
(approximately  3.6%)  of  total  cable 
subscribers.  However,  if  the 
Commission  receives  complaints  with 
respect  to  trafficking  abuses  by  small 
system  operators,  the  small  system 
waiver  may  be  revoked  in  individual 
cases. 

n.  Cross-Ownership  Restrictions 

31.  The  1992  Cable  Act  amends 
section  613(a)  of  the  Communications 
Act.  to  add  a  cable/MMDS  and  a  cable/ 
SMATV  cross-ownership  restriction. 
The  cross-ownership  provision 
addresses  Congress'  concern  that 
common  ownership  of  different  means 
of  video  distribution  may  reduce 
competition  and  limit  the  diversity  of 
voices  available  to  the  public.  Section 
613  of  the  1992  Cable  Act  also 
authorizes  the  Commission  to  waive  the 
statutory  cross-ownership  requirements 
to  the  extent  necessary  to  "ensure  all 
significant  portions  of  a  franchise  area 
are  able  to  obtain  video  programming." 
Section  613  further  directs  Uie 
Commission  to  waive  all  cable/MMDs 
and  cable/SMATV  cross-ownership 
interests  existing  as  of  the  effective  date 
of  the  1992  Cable  Act.  December  4, 
1992. 

32.  When  the  Commission  adopted 
the  existing  cable/MMDS  cross- 
ownership  rule,  it  specifically 
grandfathered  all  cable/MMDS  cross- 
ownership  interests  that  existed  as  of 
February  8, 1990,  and  thus  no 
additional  cable/MMDS  combinations 
shall  be  waived  pursuant  to  the  1992 
Cable  Act.  By  contrast,  all  cable/SMATV 
cross-ownership  interests  existing  as  of 
December  4, 1992,  shall  be  waiv^ 
imder  the  1992  Cable  Act. 

Cable/MMDS  Cross-Ownership 
Restriction 

33  As  stated  above,  section  613(a)(2) 
of  the  Communications  Act  prohibits  a 


cable  operator  from  holding  an  MMDS 
license  in  any  portion  of  the  franchise 
area  served  by  that  cable  operator's 
cable  system.  The  Commission  is 
authorized,  however,  to  waive  the  cross- 
ownership  prohibition  to  ensiue  that  all 
significant  portions  of  the  franchise  area 
are  able  to  obtain  video  programming. 
The  Report  and  Order  concludes  that 
the  cable/MMDS  restriction  contained 
in  §21.912  of  the  Commission's  rules 
(47  CFR  21.912)  with  certain  additions 
and  modifications,  effectively 
implements  the  statutory  cable/MMDS 
provision. 

34.  In  adopting  regulations  to 
implement  the  statutory  cable/MMDS 
cross-owrnership  restriction  the 
Commission  also  adopts  an  attribution 
standard  that  is  consistent  with  the 
standards  adopted  by  the  Commission 
in  the  video  dialtone  context.  (See 
Second  Report,  Recommendation  to 
Congress,  and  Second  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
87-266,  57  FR  41106  (September  9. 
1992.)  Thus,  in  assessing  cross- 
ownership,  a  cable  operator  will  be 
considered  to  have  an  attributable  / 

interest  in  an  MMDS  licensee  if  he  or 
she  holds  five  percent  or  more  of  the 
stock  of  such  licensee,  regardless  of 
whether  such  stock  is  voting  or  non- 
voting. The  Commission  does  not  adopt 
a  single  majority  shareholder  exception, 
and  all  officer  and  director  positions 
and  general  partnership  interests  will  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater 
regardless  of  insulation.  Finally,  the 
Commission  retains  the  §  21.912(b) 
prohibition  against  cable  operators 
leasing  MMDS  capacity  where  there  is 
system  overlap.  Nevertheless,  consistent 
with  the  statutory  cross-ownership 
restriction,  §  21.912(b)  of  the 
Commission's  rules  is  modified  to  apply 
only  where  the  MMDS  protected  service 
area  and  the  cable  operator's  actual 
service  area  overlap. 

33.  Overbuild  Exception.  Section 
21.912  of  the  Conunission  rules  contains 
an  overbuild  exception,  which  provides 
that  the  cable/MMDS  cross-ownership 
provision  is  inapplicable  if  the  cable 
operator  is  not  me  sole  provider  of  cable 
service  in  the  franchise  area.  No  similar 
statutory  exception  was  created  under 
section  613  of  the  1992  Cable  Act.  Since 
the  §  21.912  oveibuild  exception 
appears  to  conflict  with  the  statutory 
cable/MMDS  cross-ownership  ban,  and 
Congress  did  not  specifically  provide  for 
such  an  exception,  this  exception  is 
eliminated.  'The  Conunission  notes 
however,  that  nothing  in  our 
interpretation  of  section  613  would 
prevent  an  MMDS  licensee  bom 
obtaining  a  cable  fianchise  which 


overlapped  with  the  licensee's  protected 
services  area,  provided  there  was  no 
overlap  between  the  licensee's  MMDS 
protected  service  and  the  cable  systems' 
ser/ice  area. 

36.  Rural  Exception.  Section 
21.912(d)(1)  of  the  Commission's  rules 
establishes  a  Umited  rural  exception 
allowing  cable  operators  to  obtain  an 
MMDS  license  to  provide  service  to 
otherwise  unserved  rural  communities. 
No  similar  exception  is  established 
under  the  1992  Cable  Act.  Significantly 
the  Commission  interprets  section 
613(a)  such  that  cable/MMDS  cross- 
ownership  is  permitted  in  the  unserved 
portions  of  the  franchise  area,  provided 
there  is  no  overlap  with  the  MMDS 
protected  service  area.  Although  section 
613  allows  increased  cross-ownership  in 
the  unserved  portions  of  the  franchise 
area,  several  commenters  argue  that  it  is 
essential  for  the  Commission  to  retain 
the  rural  exception  in  implementing  the 
statutory  cross-ownership  restriction. 
Because  the  Commission  is  authorized 
under  the  1992  Cable  Act  to  waive  the 
statutory  cross-owTiership  restriction  to 
the  extent  necessary  to  ensure  all 
significant  portions  of  a  franchise  area 
are  able  to  obtain  video  programming, 
such  cases  will  be  handled  by  waiver 
requests  filed  pursuant  to  the  special 
relief  procedures  set  forth  in  §  76.7. 

37.  Therefore,  the  Commission  will 
consider  such  waivers  filed  by  cable 
operators  subject  to  the  same  procediual 
safeguards  established  imder 

§  21.912(d)(1)  of  the  existing  rules. 
Cable  operators  seeking  to  provide 
service  to  rural  areas  will  be  granted  a 
waiver  of  the  cross  ownership 
restrictions  only  if  no  other  MMDS 
operator  desires  to  provide  such  service. 
Cable  operators  seeking  such  a  waiver, 
should  submit  a  waiver  request  and  file 
an  application  for  an  MMDS  license. 
Applications  for  MMDS  Ucenses  filed 
by  cable  operators  will  be  placed  on 
public  notice.  Only  if  no  wireless  cable 
applicant  responds  to  the  notice  with  a 
timely  filed  appUcation,  will  the 
Commission  grant  a  waiver  awarding  a 
cable  operator  an  MMDS  license. 

38.  Local  Programming  Exception. 
Section  21.912(e)  of  the  Commission's 
rules  contains  an  exception  to  the  cross- 
ownership  restriction,  which  allows 
cable  operators  to  use  one  MMDS 
channel  in  a  protected  service  area  to 
provide  locally-produced  progranuning 
to  cable  headends.  Several  commenters 
argue  that  the  Commission  should  retain 
the  local  programming  exception  in 
implementing  the  statutory  cross- 
ownership  restriction.  The  Report  and 
Order  concludes  thst  the  local 
programming  exception  is  consistent 
with  the  statutory  cross-ownership 
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lastriction  and  is  therefora  maintained 
as  it  applies  to  the  leasing  of  MMDS 
channels. 

Cable/SMATV  Cross-Ownership 
Restriction 

39.  As  discussed  above,  the  1992 
Cable  Act  also  mandates  a  cable/ 
SMATV  cross-ownership  restriction. 
The  Report  and  Order  determines  that 
while  the  §  21.912  cable/MMDs 
regulations  contained  in  the 
Commission's  rules  address  the  same 
concerns  as  the  cable/SMATV  cross- 
ownership  restriction.  As  detailed  in  the 
full  text  of  the  Commission's  decision, 
our  riiles  implementing  the  statutory 
cable/SMATV  cross-ownership 
restriction  prohibit  a  cable  operator 
from  acquiring  an  attributable 
ownership  interest  in  a  separate  SMATV 
operator  providing  service  within  the 
cable  opnrator's  actual  service  area. 
Separate  SMATV  operators  are  defined 
as  providers  of  SMATV  service  within 
the  cable  operator's  SOTvice  area,  which 
were  not  owned,  operated  or  controlled 
by  the  cable  operator  as  of  the  efiiactive 
date  of  the  1992  Cable  Act.  In 
implementing  the  cable/SMATV  cross- 
ownership  restriction,  the  Commission 
employs  me  same  attribution  criteria 
adopteid  in  connection  with  cable/ 
MKQ)S  cross-ownership  restriction 
above.  The  attribution  rules  in  this 
context  generally  attribute  all  stock 
interests  of  five  percent  or  more, 
whether  such  stock  is  voting  or 
nonvoting.  In  addition,  all  officer  and 
director  positions  and  general 
partnership  interests  shall  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater, 
regardless  of  insulation. 

40.  Finally,  as  described  above,  the 
1992  Cable  Act  only  prevents  cable/ 
SMATV  cross-ownership  in  those  areas 
of  the  cable  operator's  franchise  that  are 
served  by  the  cable  operator's  cable 
system.  Thus,  if  a  cable  operator  has  not 
wired  its  entire  franchise  area,  the  cross- 
ownership  ban  does  not  prevent  the 
cable  operator  from  building  or 
acquiring  a  stand-alone  SMATV  system. 
However,  the  Commission  concludes 
that  such  cable-owned  SMATV  systems 
must  be  operated  in  accordance  with  the 
terms  of  the  cable  franchise  agreement. 
In  order  to  protect  the  competitive 
opportunities  of  independent  SMATV 
operators,  it  is  essential  that  the 
Commission  limit  the  ability  of  cable 
operators  to  use  SMATV  tedmology  in 
their  franchise  area  to  provide 
programming  services  other  than  the 
franchised  cable  service. 

41.  In  addition,  consistent  with 
congressional  intent,  the  Commission's 
regulations  do  not  prevent  the  conunon 


ownership  of  an  SMATV  system  that 
itself  qualifies  as  a  cable  system  under 
section  602(7)(B)  of  the 
Communications  Act,  and  a  separate 
stand-alone  SMATV  system  that  is 
vrithin  the  same  service  area.  The 
Commission  also  does  not  consider  an 
SMATV  system  that  qualifies  as  a  cable 
system  to  be  subject  to  the  statutory 
cable/MMDS  cross-ownership 
restriction.  Since  Congress  intended 
section  613  to  encourage  competition 
for  traditional  cable  systems,  it  would 
be  contrary  to  the  statutory  objective  to 
prevent  the  common  ownership  of  more 
than  one  SMATV  system  in  a  franchise 
area  simply  because  one  of  the  SMATV 
systems  crosses  a  public  right  of  way. 

Enforcement 

42.  As  indicated  in  the  Notice,  it  is 
not  necessary  at  this  time  to  establish 
additional  reporting  requirements  in 
connection  with  the  MMDS  or  SMATV 

cross-ownership  restrictions.  The 

Commission's  existing  rules  at  47  CFR 
21.921(c)  require  appUcants  for  MMDS 
Ucenses  to  show  that  no  portion  of  the 
facility's  protected  service  area  will 
overlap  with  the  cable  franchise  area  of 
an  affiliated  cable  operator.  This  rule  is 
amended  to  require  that  applicants 
show  that  the  protected  service  area  will 
not  overlap  with  any  portion  of  the 
frBnchise  area  actually  served  by  an 
affiliated  cable  operator's  cable  system. 
However,  the  Commission  will  not 
adopt  specific  reporting  requirements  at 
this  time  for  cable/SMATV  cross- 
ownership.  Instead,  the  Commission 
will  enforce  these  cross-ownership  rules 
on  a  complaint  basis.  Complaints 
regarding  cross-ownership  violations 
should  be  filed  with  the  Conunission 
pursuant  to  the  procediu«s  set  forth  in 
$76.9.  of  the  rules. 

Final  Regulatory  Flexibility  Analysis 

43.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  605,  it 
is  certified  that  this  decision  will  have 
an  impact  on  small  cable  systems.  As 
detailed  in  the  full  text  of  the  Report 
and  Order/Further  Notice  of  Proposed 
Rule  Making,  the  Commission  has 
attempted,  wherever  possible  within  the 
statutory  constraints,  to  interpret  the 
language  of  the  1992  Cable  Act  and  to 
fashion  the  implementing  regulations  to 
minimize  the  additional  burden  placed 
on  small  operators.  For  example,  the 
Commission  has  provided  a  blanket 
waiver  of  the  anti-trafficking  rule  for 
systems  serving  1000  subscribers  or  less, 
as  well  as  exceptions  in  cases  of  default, 
foreclosure  and  financial  distress.  The 
full  text  of  the  Commission's  final 
regulatory  flexibility  analysis  may  be 
foimd  in  Appendix  C  of  the  Report  and 


Order/Further  Notice  of  Proposed  Rule 
Making. 

Ordering  Qauses 

44.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  contained 
sections  2(a),  4  (i),  and  (j)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Protection  and  Competition  Act  of  1992, 
Pub.  L.  No.  102-385,  part  21  of  the 
Conunissions  rules,  47  CFR  part  21,  and 
part  76  of  the  Commission's  rules,  47 
CFR  part  76,  are  amended  as  set  forth  in 
below,  and  will  become  effective  30 
days  after  their  publication  in  the 
Federal  Register,  (except  47  CFR  76.502 
(i)  which  will  become  effective  90  days 
after  publication  in  the  Federal 
Regi^r). 

ListofSulqects 

47  CFR  Part  21 

Cable  television/multipoint 
distribution  service  cross  ownership, 
Television. 

47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

WUUamF.Caton. 

Acting  Secntaiy. 

Amendatory  Text 

Parts  21  and  76  of  title  47  of  the  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2, 4.  201-205,  208,  215, 
218,  303,  307,  313.  314, 403,  404,  410,  602; 

48  Stat,  as  amended,  1064, 1066, 1070-1073, 
1076. 1077, 1080, 1082, 1083, 1087. 1094, 
1098. 1102:  47  U.S.C  151, 154.  201-205.  208. 
215.  218,  303.  307,  313,  314.  403.  404.  602; 
47  U.S.C  552. 

2.  Section  21.912  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c),  and 
the  Notes  following  paragraph  (c),  by 
removing  paragraph  (d),  redesignating 
paragraphs  (e)  through  (g)  as  (d)  through 
(f).  and  by  revising  the  first  sentence  of 
newly  designated  paragraph  (f)  to  read 
as  foUows: 

121.912    Cable  television  company 
cilgiMlity  requirement*. 

(a)  Nothwithstanding  the  provisions 
of  §  21 .900  of  this  part,  initial  or 
modified  authorizations  for  stations  in 
the  2150-2162  MHz  and  2596-2680 
MHz  frequency  bands  may  not  be 
granted  to  a  cable  operator  if  a  portion 
of  the  Multipoint  Distribution  Service 
(MDS)  station's  protected  services  area 
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is  within  the  portion  of  the  franchise 
area  actually  served  by  the  cable 
operator's  cable  system.  No  cable 
operator  may  acquire  such  authorization 
either  directly,  or  indirectly  through  an 
afflliate  owned  operated,  or  controlled 
by  or  under  common  control  with  a 
cable  operator. 

(b)  No  licensee  of  a  station  in  this 
ser\'ice  may  lease  transmission  time  or 
capacity  to  a  cable  operator  either 
directly,  or  indirectly  through  an 
affiliate  owned,  operated,  controlled  by, 
or  under  common  control  with  a  cable 
operator,  if  a  portion  of  the  Multipoint 
Distribution  Service  (MDS)  station's 
protected  services  area  is  within  the 
portion  of  the  franchise  area  actually 
served  by  the  cable  operator's  cable 
system. 

(c)  Applications  for  new  stations, 
station  modiHcations,  assignments  or 
transfers  of  control  by  cable  operators  of 
stations  in  the  2150-2162  MHz  and 
2596-2680  MHz  frequency  bands  shall 
include  a  showing  that  no  portion  of  the 
protected  service  area  of  the  MDS 
station  is  within  the  portion  of  the 
franchise  area  actually  served  by  the 
cable  operator's  cable  system,  or  of  any 
entity  indirectly  affiliated,  owned, 
operated,  controlled  by,  or  under 
common  control  with  the  cable 
operator. 

Note  1:  (A)  In  applying  the  provisions  of 
this  section  an  attributable  ownership 
interest  shall  be  defined  by  reference  to  the 
definitions  contained  in  the  notes  to  §  76.501. 
provided  however,  that: 

(i)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §  76.501  and  the 
limited  partner  insulation  provisions  of  Note 
2(g)  to  §  76.501  shall  not  apply:  and 

(ii)  The  provisions  of  Note  2(a)  to  §  76.501 
regarding  five  (5)  percent  interests  shall 
include  all  voting  or  nonvoting  stock  or 
limited  partnership  equity  interests  of  five  (5) 
percent  or  more. 

(B)  The  term  "area  ser\'ed  by  a  cable 
system"  means  any  area  actually  passed  by 
the  cable  operator's  cable  system  and  which 
can  be  connected  for  a  standard  connection 
fee. 

(C)  As  used  in  this  section  "cable  operator" 
shall  have  the  same  definition  as  in  §  76.5. 

Note  2:  The  Commission  will  entertain 
requests  to  waive  the  restrictions  in 
paragraph  (a)  of  this  section  where  necessary 
to  ensure  that  all  significant  portions  of  the 
franchise  area  are  able  to  obtain  multichannel 
video  service.  Such  waiver  requests  should 
be  filed  in  accordance  with  special  relief 
procedures  set  forth  in  §  76.7 
•         •         •         •         • 

(0  Interested  persons  may  Hie  a 
petition  to  deny  an  application  filed 
pursuant  to  paragraph  (d)  of  this  section 
within  30  days  after  the  Commission 
gives  public  notice  that  the  application 
or  petition  has  been  filed.  *  *  * 


PART  76— CABLE  TELEVISION 
SERVICE 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3.  4,  301,  303.  307,  308, 
309.  48  Stat.,  as  amended,  1064, 1065, 1066. 
1081. 1082.  1083. 1084.  1085.  1101;  47  U.S.C. 
sees.  152. 153. 154.  301,  303,  307.  308.  309. 
532.  533.  535,  542.  543.  552.  as  amended  106 
Stat.  1460. 

4.  The  heading  of  subpart  J  is  revised 
to  read  as  follows: 

Subpart  J — Ownership  of  Cat>ie 
Systems 

5.  Section  76.501  is  amended  by 
adding  paragraphs  (d).  and  (e)  to  read  as 
follows: 

§76.501    Cross-ownership. 

(d)  No  cable  operator  shall  offer 
satellite  master  antenna-television 
service  ("SMATV")  separate  and  apart 
from  any  franchised  cable  service  in  any 
portion  of  the  franchise  area  served  by 
that  cable  operator's  cable  system,  either 
directly,  or  indirectly  through  an 
afflliate  owned,  operated,  controlled,  or 
under  common  control  with  the  cable 
system  operator. 

'(e)(1)  A  cable  operator  may  offer 
SMATV  service  within  the  portion  of 
the  franchise  area  served  by  the  cable 
operator's  cable  system  only  if  the  cable 
operator's  SMATV  system  was  owned, 
operated,  controlled  by  or  under 
common  control  with  the  cable  operator 
as  of  December  4,  1992,  or  was 
constructed  by  the  cable  operator,  and 
provided  that  such  SMATV  service  is 
offered  in  accordance  with  the  terms 
and  conditions  of  the  cable  franchise 
agreement. 

(2)  A  cable  operator  may  either 
directly,  or  indirectly  through  an 
affiliate  owned,  operated,  controlled  by, 
or  under  common  control  with  the  cable 
operator  offer  SMATV  service  in  the 
unser\'ed  portions  of  the  franchise  area, 
regardless  of  whether  the  cable  operator 
acquires  or  constructs  the  SMATV 
system,  provided  such  SMATV  service 
is  offered  in  accordance  with  the  terms 
and  conditions  of  the  cable  franchise 
agreement. 

(i)  In  applying  the  provisions  of 
paragraphs  (d)  and  (e)  an  attributable 
ownership  interest  shall  be  deHned  by 
reference  to  the  definitions  contained  in 
the  notes  to  §  76.501.  provided  however, 
that: 

(A)  The  single  majority  shareholder 
provisions  of  Note  2(b]  and  the  limited 
partner  insulation  provisions  of  Note 
2(e)  shall  not  apply;  and 

(B)  The  provisions  of  Note  2(a) 
regarding  five  (5)  percent  interests  shall 


include  all  voting  or  nonvoting  stock  or 
limited  partnership  equity  interests  of 
five  (5)  percent  or  more. 

(ii)  The  term  area  served  by  a  cable 
system  shall  mean  any  area  actually 
passed  by  a  cable  system  and  which  can 
be  connected  for  a  standard  connection 
fee. 

(iii)  The  Commission  will  entertain 
requests  to  waive  the  restrictions  in 
paragraphs  (d)  and  (e)  of  this  section 
where  necessary  to  ensure  that  all 
significant  portions  of  the  franchise  area 
are  able  to  obtain  multichannel  video 
service.  Such  waiver  requests  should  be 
filed  in  accordance  with  the  special 
relief  procedures  set  forth  in  §  76.7. 

6.  Section  76.502  is  added  to  subpart 
I  to  read  as  follows: 

§  76.502    Thr«*-yMr  holding  rsquirtnwnL 

(a)  Except  as  otherwise  provided  in 
this  section  no  cable  operator  may  sell, 
assign,  or  otherwise  transfer  controlling 
ownership  of  a  cable  system  within  a 
three-year  period  following  either  the 
acquisition  or  initial  construction  of 
such  cable  system  by  such  cable 
operator. 

(b)  A  transfer  of  ownership  in  a  cable 
system  that  does  not  affect  the  identify 
of  the  cable  franchisee  or  the  holder  of 

a  controlling  interest  in  the  cable  system 
shall  not  be  subject  to  the  three-year 
holding  requirement. 

(c)  For  initially  constructed  cable 
systems  the  three-year  holding  period 
shall  be  measured  from  the  date  on 
which  service  is  activated  to  the 
system's  first  subscriber.  The  holding 
period  for  acquired  systems  shall  be 
measured  from  the  effective  date  of  the 
closing  of  the  transaction  in  which 
control  of  the  cable  system  was  acquired 
through  the  proposed  effective  date  of 
the  closing  of  the  transaction  assigning 
or  transferring  control  of  such  cable 
system. 

(d)  Cable  operators  seeking  to  assign 
or  transfer  control  of  a  cable  system  are 
required  to  certify  to  the  local  franchise 
authority  that  the  proposed  assignment 
or  transfer  of  control  of  such  cable 
system  will  not  violate  the  three-year 
holding  requirement.  Such  certification 
shall  be  submitted  to  the  franchise 
authority  at  the  time  a  cable  operator 
submits  a  request  for  transfer  approval 
to  the  local  franchise  authority  If  local 
transfer  approval  is  not  required  by  the 
terms  of  the  franchise  agreement, 
certification  of  compliance  with  the 
three-year  holding  requirement  must  be 
submitted  to  the  franchise  authority  no 
later  than  30  days  in  advance  of  the 
proposed  closing  date  of  the  transfer  or 
assignment. 

(Ij  Receipt  by  the  local  franchise 
authority  of  a  certification  containing  a 
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description  of  the  transaction  and 
indicating  that  the  cable  system  has 
been  owned  for  three  years,  or  that  the 
transferror  has  obtained  or  is  seeking 
awaiver  from  the  Commission,  or  that 
the  transaction  is  otherwise  exempt 
under  this  section,  shall  create  a 
presumption  that  the  proposed 
assignment  or  transfer  of  the  cable 
system  will  comply  with  the  three-year 
holding  reouirement. 

(2)  Francnise  authorities  questioning 
the  accuracy  of  a  certification  Hied 
pursuant  to  this  section  must  notify  the 
cable  operator  within  thirty  (30)  days  of 
the  filing  of  such  certincation,  or  such 
certification  shall  be  deemed  accepted, 
unless  the  cable  operator  has  failed  to 
provide  any  additional  information 
reasonably  requested  by  the  franchise 
authority  within  10  days  of  such 
reouest. 

(e)  If  an  assignment  or  transfer  of 
control  involves  multiple  systems  and 
the  terms  of  the  transaction  require  the 
buyer  to  subsequently  transfer  or  assign 
one  or  more  such  systems  to  one  or 
more  third  parties,  such  subsequent 
transfers  shall  be  considered  part  of  the 
original  transaction  for  purposes  of 
measuring  the  three-year  holding 
period. 

(1)  In  order  to  qualify  as  part  of  the 
original  transaction,  a  request  for 
approval  of  the  subsequent  transfer 
must  be  Hied  with  the  local  franchise 
authority  within  90  days  of  the  closing 
date  of  the  original  transfer  and  the  date 

♦  of  the  closing  of  the  subsequent 
transaction  must  be  no  later  than  90 
days  following  the  grant  of  transfer 
approval  by  the  local  franchise 
authority. 

(2)  If  local  transfer  approval  is  not 
required  by  the  terms  of  the  cable 
franchise  agreement,  then  a  subsequent 
transfer  must  be  completed  within  180 
days  of  the  date  of  the  closing  of  the 
original  transfer  in  order  to  qualify  as 
part  of  the  original  transaction. 

(f)  Paragraph  (a)  of  this  section  shall 
not  apply  to: 

(1)  Any  assignment  or  transfer  of 
control  of  a  cable  system  which  is  not 
subject  to  Federal  income  tax  liability 
under  the  Federal  Income  Tax  Code; 

(2)  Any  assignment  or  transfer  of 
control  of  a  cable  system  required  by 
operation  of  law  or  by  any  act.  order  or 
decree  of  any  Federal  agency,  any  State 
or  political  subdivision  thereof  or  any 
franchising  authority; 

(3)  Any  assignment  or  transfer  of 
control  to  one  or  more  purchasers, 
assignees  or  transferees  controlled  by. 
controlling,  or  under  common  control 
with,  the  seller,  assignor  or  transferror. 

(g)  The  Commission  will  consider 
requests  for  waivers  ftt>m  the  three-year 


holding  requirement,  consistent  with 
the  public  interest,  and  will  grant 
waivers  in  appropriate  cases  of  default, 
foreclosure  and  financial  distress. 
Waiver  requests  under  this  section 
should  be  filed  in  accordance  with  the 
special  relief  procedures  set  forth  in 
§  76.7.  Commission  waivers  will  not 
become  effective,  however,  unless  local 
franchise  authority  approval  of  a 
transfer  is  obtained  if  such  approval  is 
required  by  the  terms  of  the  fi^nchise 
agreement. 

(1)  The  Commission  will  look 
favorably  upon  waiver  requests 
involving  multiple  system  operators  or 
transfers  of  multiple  systems  if  at  least 
two-thirds  of  the  subscribers  of  the 
systems  being  transferred  are  served  by 
systems  owned  by  the  cable  operator  for 
three-years  or  more. 

(2)  Conditioned  upon  receipt  of  local 
franchise  authority  transfer  approval, 
where  such  approval  is  required  by  the 
terms  of  the  franchise  agreement  or 
applicable  state  or  local  law.  transfers  of 
cable  systems  serving  less  than  1000 
subscribers  shall  be  subject  to  a  blanket 
Commission  waiver. 

(h)  Cable  operators  may  seek 
Commission  review  of  franchise 
authority  decisions  regarding  the 
application  of  the  three-year  holding 
period  to  a  particular  transaction 
pursuant  to  the  special  relief  procedures 
set  forth  in  §  76.7. 

(i]  Cable  system  operators  seeking  to 
assign  or  transfer  a  cable  system  after 
three-years  must  submit  a  copy  of  FCC 
(Form  394)  to  the  local  franchise 
authority  \f  franchice  authority  approval 
of  the  transfer  is  required  by  the  terms 
of  the  franchise  agreement. 

(1)  A  franchise  authority  shall  have 
120  days  from  the  date  of  submission  of 
a  completed  FCC  (Form  345),  together 
with  all  exhibits,  and  any  additional 
information  required  by  the  terms  of  the 
franchise  agreement,  or  applicable  state 
or  local  law  to  act  upon  such  transfer 
request. 

(2)  If  the  franchise  authority  fails  to 
act  upon  such  transfer  request  within 
120  days,  such  request  shall  be  deemed 
granted  unless  the  franchise  authority 
and  the  requesting  part  otherwise  agree 
to  an  extension  of  time. 
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47  CFR  Part  73 

[MM  Docket  No.  93-«4:  RM-8195] 

Radio  Broadcasting  Services;  Coming, 
CA 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  264C1  for  Channel  264B  at 
Coming.  California,  and  modifies  the 
license  of  Station  KCEZ(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Phoenix 
Broadcasting.  Inc.  See  58  FR  16809. 
March  31. 1993.  Coordinates  for 
Channel  264C1  at  Corning  are  40-15-31 
and  122-05-20.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  13. 1993. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-64, 
adopted  July  14, 1993,  and  released 
August  2, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW..  suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AIMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amwided] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  264B 
and  adding  Channel  264C1  at  Coming 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  93-18787  Filed  8-5-93;  8:45  am) 
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47  CFR  Part  74 

[MM  Docket  No.  8»-140;  FCC  93-338} 

Radio  Broadcast  Service;  FM 
Translator  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  Before  the  Commission  are 
petitions  for  reconsideration  of  the 
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Report  and  Order  adopted  in  this 
proceeding,  which  amended  the  rules 
governing  the  FM  translator  service.  By 
this  Memorandum  Opinion  and  Order, 
the  Commission  affirms  and  further 
clarifies  the  FM  translator  rules, 
including  the  revised  standards  for 
ownership  and  financial  support  of 
translators;  the  definition  of  "major 
change"  in  translator  coverage  areas; 
maximum  power  output;  and 
interference  criteria  for  translators.  The 
Commission  also  adopts  minor 
amendments  in  the  grandfathering 
criteria  and  the  technical  aspects  of 
local  program  origination. 
EFFECTIVE  DATE:  September  7. 1993. 
FOR  FURTHER  INFORMATIOtTCONTACT: 
Alan  Schneider,  Mass  Media  Bureau. 
(202)  634-6307. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  88-140  adopted  June 
28, 1993.  and  released  July  28. 1993. 
The  complete  text  of  this  Memorandiun 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  street.  NW., 
Washington,  E>C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW..  Suite  140.  Washington,  DC  20037. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  On  November  8. 1990,  the 
Commission  adopted  a  Report  and 
Order  (Report),  55  FR  50690  (December 
10, 1990),  amending  the  rules  governing 
the  FM  translator  service.  The 
Commission's  action  restructured  the 
FM  translator  rules  consistent  with  the 
intended  purpose  of  providing 
supplementary  service  to  areas  in  which 
direct  reception  of  FM  radio  broadcast 
stations  is  unsatisfactory  due  to  distance 
or  intervening  terrain  barriers.  Before 
the  Commission  are  petitions  for 
reconsideration  filed  by  the  National 
Association  of  Broadcasters  (NAB),  John 
S.  La  Tour  (La  Tour),  the  National 
Translator  Association  (NT A),  Klimek 
Communications  Corp.  (Klimek),  Ed 
Crook  (Crook),  and  Doyle  Brewer 
iBrewer).^  By  this  Memorandum 
Opinion  and  Order,  we  affirm  and 
further  clarify  the  FM  translator  rules, 
including  the  revised  standards  for: 
Ownership  and  financial  support  of 
translators;  the  definition  of  "major 


'  Dan  Hendrix  and  FM  Technology  Associates, 
Inc.  filed  petitions  for  reconsideration  after  the  30- 
day  statutory  deadline.  See  47  U.S.C.  40S.  48  CFR 
1.10C(fl.  Therefore,  the  issues  raised  by  these 
parties  are  not  considered  in  this  proceeding. 


change"  in  translator  coverage  areas: 
maximum  power  output;  and 
interference  criteria  for  translators.  We 
also  adopt  minor  amendments  in  the 
grandfathering  criteria  and  the  technical 
aspects  of  local  program  origination. 

2.  In  the  Report,  we  tightened  or 
clarified  several  rules  after  concluding 
that  the  proper  role  for  FM  translators 
remains  as  a  secondary  service 
supplementing  the  service  of  FM  radio 
broadcast  stations.  We  also  modified 
several  rules  so  that  translators  could 
better  serve  the  public.  The  rule  changes 
sought  to  ensure  that  the  translator 
service  does  not  adversely  affect  the 
operation  of  FM  radio  broadcast 
stations.  First,  the  coverage  contour  of  a 
translator  providing  fill-in  service  was 
defined  to  coincide  with  the  coverage 
contour  of  the  primary  station  for  the 
respective  station  classes.  With  respect 
to  service  issues,  we  determined  that  an 
FM  translator  may  not  be  licensed  to  a 
commercial  FM  broadcast  station  if  the 
translator's  coverage  contour  goes 
beyond  the  primary  station's  coverage 
contour.  In  "white  area"  situations, 
beyond  the  protected  contour  of  any 
full-time  aural  service,  we  indicated  that 
we  would  be  favorably  disposed  toward 
requests  for  waivers  of  our  rules  to 
permit  commercial  primary  station 
ownership.  Similarly,  we  determined 
that  commercial  primary  stations  could 
financially  support  fill-in  translators 
both  before  and  after  the  translator 
commences  operation.  We  also 
concluded  that  commercial  FM 
broadcast  stations  may  not  provide 
financial  support  beyond  technical 
assistance  to  "other  area"  FM 
translators;  however,  we  indicated  that 
we  will  favorably  view  waiver  requests 
to  allow  financial  support  for  translators 
in  "white  areas."  Noncommercial 
educational  FM  (NCE-FM)  translators 
are  exempt  fi-om  these  ownership  and 
financial  support  restrictions. 

3.  With  respect  to  other  service  issues, 
we  permitted  all  translators  to-use  one 
or  more  announcements  not  to  exceed  a 
total  of  30  seconds  per  hoiu'  in  order  to 
acknowledge  and  solicit  funds  for 
operating  expenses.  We  allowed 
commercial  fill-in  translators  to  use  any 
terrestrial  means  to  obtain  the  primary 

-  station  signals,  with  a  favorable 
disposition  toward  waiver  requests  for 
similar  permission  entertained  for 
"white  area"  translators.  We  clarified 
that  licensees  may  operate  multiple  FM 
translators  upon  showing  "need"  as 
determined  on  technical  grounds  by  the 
quality  of  signal  received  from  the 
intended  primary  station  or  any 
operating  translator.  We  also  adopted 
procedures  to  resolve  mutually 
exclusive  applications.  We  defined  a 


"major  change"  for  FM  translators  as 
any  change  in  output  frequency  (output 
channel),  or  any  change  or  increase  (but 
not  decrease)  in  geographic  area  that 
increases  the  1  mV/m  coverage  area  by 
more  than  10  percent  of  the  previously 
authorized  1  mV/m  coverage  contour. 
We  continued  to  exempt  FM  translators 
from  our  multiple  ownership  rules,  and 
also  to  prohibit  AM-FM  cross-service 
translating. 

4.  Regarding  technical  issues,  we 
decided  to  allow  all  FM  translators  to 
operate  on  any  of  the  60  commercial 
channels  with  the  20  reserved 
noncommercial  educational  channels 
remaining  available  for  NCE-FM 
translator  use.  We  adopted  a  maximum 
ERP  standard  of  250  watts  at  low 
antenna  heights  (HAAT),  and  stated  that 
additional  antenna  height  must  be 
traded  for  reduced  power,  implemented 
by  new  criteria  that  limit  permissible 
coverage  distance.  We  indicated  that  we 
would  be  favorably  disposed  toward 
waiving  this  rule  to  permit  higher  power 
(up  to  250  watts  ERP  at  any  HAAT)  if 
applicants  demonstrate  that  the  service 
to  a  greater  distance  reaches  only  a 
"white  area."  In  order  to  apply  the 
waiver  standard  to  NCE-FM  translators, 
we  decided  to  construe  any  area  that  is 
not  served  by  a  full-service 
noncommercial  educational  radio 
station  as  a  "white  area."  We  clarified 
the  standards  for  antennas  and  adopted 
our  proposed  prohibited  overlap  criteria 
for  preclicted  interference  to  FM  and  TV 
Channel  6  stations.  We  concluded  that 
existing  stations  must  comply  with  the 
new  service  rules  within  three  years  of 
the  effective  date  of  these  new  rules, 
and  stated  that  we  would  entertain 
waiver  requests  where  service  to  the 
public  would  be  unduly  lost  as  a  result 
of  compUance.  We  also  "grandfathered" 
existing  translators  that  do  not  comply 
with  the  new  technical  rules  unless 
interference  problems  occur  or  the 
licensee  of  a  grandfathered  translator 
seeks  to  modify  its  facilities. 

5.  In  the  Report,  we  found  that  any 
enhancements  to  FM  service  are  most 
efficiently  provided  by  full-service 
broadcast  stations.  The  prior  rules 
allowed  certain  uses  by  FM  translators 
that  contributed  to  the  potential  for 
abuse  and  to  the  possible  detriment  of 
the  FM  radio  broadcast  service.  We 
conclude  that  the  new  ownership  and 
financial  support  limitations  adopted  in 
the  Report  will  best  serve  the  public 
interest  by  promoting  incentives  for 
primary  station  development. 

6.  The  FM  translator  service  is 
designed  to  function  on  a  secondary 
basis  in  order  to  supplement  the  service 
provided  by  FM  radio  broadcast 
stations.  While  we  have  defined 
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"adequately  served"  and  "underserved" 
areas  differently  in  other  Commission 
regulatory  contexts,  our  definition  of 
"white  areas"  for  the  purposes  of  FM 
translators  is  more  relevant  to  the  FM 
translator  service's  role  of  filling  gaps 
caused  by  distance  and  terrain  barriers. 
The  full-service  broadcast  station 
concept  of  an  "underserved"  area 
considers  a  greater  number  of  stations 
because  such  stations  are  our  preferred 
means  of  achieving  broad  distribution  of 
radio  s«rvice.  Furmermore,  the 
definition  of  "underserved"  is  one  used 
to  determine  which  of  several 
competing  proposals  for  stations  would, 
on  a  comparative  basis,  better  serve  the 
public  interest.  Therefore,  that 
definition  has  little  direct  relevance  to 
the  relationship  between  full-service 
and  translator  service.  In  addition,  the 
number  of  entities  necessary  for 
establishing  effective  competition  for 
cable  services,  is  irrelevant  to  the 
standard  appHed  in  the  aural  medium. 
Therefore,  we  continue  to  beUeve  that 
commercial  primary  stations  should  be 
able  to  own  FM  translators  beyond  the 
station's  predicted  1  mV/m  coverage 
contour  only  if  the  translator  serves  a 
"white  area."  Independent  parties,  of 
course,  are  permitted  to  establish  FM 
translators  to  serve  any  area  as  desired. 

Service  Issues 

7.  The  new  ownership  rules  allow 
commercial  FM  broadcast  stations  to 
own  a  translator  only  when  the 
translator's  coverage  area  is  entirely 
within  the  primary  station's  coverage 
contour.  Tae  rules  do  not  allow 
ownership  of  "other  area"  FM 
translators  by  any  entity  "interested  in 
or  connected  with"  the  licensee  of  a 
primary  station.  We  stated  that  we 
would  view  favorably  waiver  requests  to 
permit  commercial  primary  station 
ownership  of  translators  providing 
"other-area"  coverage  for  "white  areas." 

8.  We  conclude  that  the  record  does 
not  support  that  a  "white-area" 
exception  to  our  ownership  rule  would 
substantially  improve  public  service  in 
comparison  to  a  waiver  process.  We  find 
that  the  waiver  process  more 
appropriately  addresses  the  unique 
needs  of  "white  areas"  by  permitting  the 
Commission  to  engage  in  thorough 
oversight  of  situations  where  primary 
stations  continue  to  own  "other  area" 
FM  translators.  Therefore,  where  a 
licensee  establishes  that  service  is 
indeed  unavailable  in  the  absence  of  a 
translator,  we  will  be  favorably  disposed 
toward  requests  for  waivers  of  this  rule 
to  address  these  unique  circumstances. 
We  also  wish  to  clarify  that  we  will  be 
especially  reluctant  to  grant  a  request 
for  authorization  "other-area"  translator 


unless  the  party  requesting  the 
authorization  states  affirmatively  that 
the  translator  is  not  sought  as  part  of  a 
reciprocal  arrangement  with  another 
primary  station,  whereby  the  primary 
stations  seek  translator  authorizations  in 
order  to  rebroadcast  each  other's  signals. 
Such  arrangements  would  present 
substantial  potential  for  abuse  and 
would  undermine  our  new  service  rules. 

9.  Under  the  new  financial  support 
rules,  fill-in  translators  may  be 
supported  financially  by  the  primary 
station  before  and  after  beginning 
operations.  However,  "other  area" 
translators  cannot  receive  support, 
either  direct  or  indirect,  from 
commercial  primary  stations  or 
interested  parties  at  any  time  except  for 
technical  assistance.  The  Commission 
will  favorably  consider  waiver  requests 
for  commercial  FM  primary  station 
support  of  other  area  translators  serving 
"white  areas." 

10.  We  affirm  our  decision  to  prohibit 
a  commercial  primary  station  from 
providing  direct  or  indirect  financial 
support  to  any  FM  translators  serving 
"other  areas,"  both  before  and  after  they 
commence  operation,  except  for 
technical  assistance.  Also,  we  will 
maintain  a  favorable  disposition  toward 
requests  for  waivers  of  this  rule  to 
permit  a  commercial  primary  station  to 
support  any  translator  providing  service 
to  "white  areas."  We  continue  to  believe 
that  the  revised  financial  support  rule  is 
necessary  to  ensure  that  translators 
owned  by  a  commercial  station  seeking 
to  increase  its  coverage  are  used  only  to 
provide  FM  service  to  areas  and 
populations  that  are  unable  to  receive 
satisfactory  FM  signals  due  to  distance 
or  intervening  terrain  barriers. 

11.  In  the  Report,  the  Commission 
dismissed  arguments  favoring  only 
limited  constraints  upon  financial 
support  for  FM  translators.  As  noted  in 
the  Report,  we  believed  that  an 
expanded  translator  service  could 
provide  disincentives  for  the 
establishment  of  boardcast  stations, 
relative  to  translator  facilities,  since 
translators  have  no  local  service 
obligations  and  generally  operate  at 
significantly  lower  cost.  Therefore,  we 
affirm  our  prior  determination  that  the 
new  rules  will  help  ensure  that  FM 
translators  remain  limited  to  a 
supplementary  role  so  as  not  to 
discourage  full-service  radio  broadcast 
station  development  of  additional 
formats  and  service  to  the  public. 

12.  We  also  reject  the  proposal  for  a 
S200  per  month  limit  on  acceptable 
financial  support  combined  with 
reporting  requirements.  This  would 
create  a  substantial  biuden  for  both 
licensees  and  the  Commission  due  to 


the  additional  oversight  and  review 
necessitated  by  such  filings.  In  response 
to  the  concern  that  listeners  may  not 
contribute  funds  despite  benefiting  from 
the  translator's  service,  we  emphasize 
that  the  new  rules  provide  for  waivers 
of  the  "grandfathering"  period  upon  a 
showing  by  the  licensee  that  the  pub)  if- 
would  lose  service  as  a  result  of 
compliance  with  the  rules.  Given  that 
many  of  the  potential  abuses  by 
translators  would  arguably  occur  by 
primary  stations  providing  support  in 
the  form  of  "indirect  services",  we 
conclude  that  the  public  is  better  served 
by  the  limitations  established  in  the 
new  rules.  In  addition,  we  reiterate  that 
communities  seeking  additional  service 
and  formats  will  have  the  opportunity  to 
fund  FM  translator  service  under  the 
new  rule  through  their  independent 
charitable  support. 

13.  We  stated  in  the  Report  that 
"technical  assistance"  by  primary 
stations  will  be  excepted  from  the 
indirect  financial  support  proscription. 
We  affirm  this  decision  and  clarify  that 
"technical  support"  refers  to  actual 
services  provided  by  the  primary 
station's  technical  staff  or  compensation 
for  the  time  and  services  provided  by 
independent  engineering  personnel. 
Such  support  does  not  include  the 
supply  of  equipment  or  direct  funding 
for  the  translator's  discretionary  use.  We 
also  reiterate  that  technical  assistance 
by  the  primary  station  should  occur 
after  the  issuance  of  the  translator's 
construction  permit  or  license  in  order 
to  meet  expenses  incurred  by  installing. 
repairing,  or  making  adjustments  to 
equipment.  We  continue  to  believe  that 
these  maintenance  expenses  may 
become  prohibitive  given  the  limited 
financial  resources  of  many  FM 
translators,  and  that  limited  technical 
assistance  by  the  primary  station  will 
enable  translators  to  continue  to  provide 
valuable  service  to  the  public. 

14.  The  new  fundraising  rules  permit 
FM  translators  to  air  one  or  more 
fundraising  announcements  or 
advertisements  per  hour  totalling  30 
seconds  in  length.  We  reaffirm  the  rule 
limiting  on-air  fundraising  activities  by 
FM  translators  to  30  seconds  of 
announcements  within  an  hour.  We 
continue  to  believe  that  the  30-second 
period  is  an  adequate  opportunity  for 
FM  translators  to  acknowledge 
contributions  as  well  as  to  solicit  funds 
from  their  listeners  as  necessary.  We 
also  affirm  our  decision  in  the  Report 
that  the  solicitations  or  announcements 
may  be  split  during  the  hour.  We 
continue  to  believe  that  it  is 
imnecessarily  restrictive  to  regulate  how 
translators  should  allocate  their  30 
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seconds  of  announcements  within  an 
hour. 

15.  We  deny  the  request  that 
announcements  should  be  restricted  in 
form  to  "enhanced  underwriting" 
messages.  In  order  to  encourage 
donations  from  independent  sources, 
translators  must  be  able  to  provide  some 
information  about  their  contributors.  We 
find  it  unnecessary  to  limit  the  content 
of  these  brief  announcements.  Also, 
while  the  new  rules  no  longer  require 
FM  translator  licensees  to  operate  non- 
profit facilities,  the  record  biefore  us 
does  not  indicate  that  translators  will  be 
able  to  earn  substantial  profits.  In 
addition,  we  find  that  the  scenario 
under  which  a  primary  station's 
advertisers  could  be  enticed  to  provide 
financial  support  to  a  translator  in 
return  for  reduced  advertising  rates — 
would  violate  the  "indirect  support" 
prohibition. 

16.  In  the  Report,  the  Commission 
retained  its  limitation  on  local  program 
origination  to  30  seconds  per  hour  for 
fundraising  and  acknowledgement  of 
contributions.  Emergency  warnings  of 
danger  are  limited  in  time  and 
frequency  to  that  necessary  to  protect 
life  and  property.  Translators  owned  by 
parties  other  than  the  primary  station 
must  obtain  written  consent  for  the 
rebroadcast  of  the  FM  radio  broadcast 
station  signals.^  We  also  retained  the 
rule  that  prohibits  the  retransmission  on 
translators  of  signals  other  than  those 
emanating  from  FM  full-service  or 
translator  stations. 

17.  We  reaffirm  the  rules  prohibiting 
program  origination  by  all  translators, 
commercial  and  NCE-FM.  with  the 
exception  of  acknowledgements  or 
solicitations  of  financial  support  as  well 
as  emergency  warnings  of  danger.  In  the 
Report,  we  emphasized  that  the  proper 
role  of  FM  translators  is  to  provide 
secondary  service  to  areas  where  direct 
reception  of  signals  from  FM  Broadcast 
stations  is  unsatisfactory  due  to  distance 
or  intervening  terrain  obstructions.  We 
remain  committed  to  providing  FM 
radio  broadcast  service  in  a  manner  that 
promotes  program  diversity  while 
enhancing  the  incentives  for  efficient 
full-service  broadcast  station 
development.  Therefore,  we  intend  to 
maintain  the  existing  programming 
authority  distinctions  between  FM 
broadcast  stations  and  translator 
services. 

18.  We  note  that  the  rules  concerning 
the  permissible  sources  of  input 
channels  for  FM  translators  are  not 
intended  to  restrict  programming 
content.  Rather,  where  there  is  sufficient 
community  interest,  the  rules  permit 


2  47  CFP  -4.1284(b).  47  U.S.C.  32S(a). 


translators  to  rebroadcast  any 
programming  broadcast  by  a  primary 
FM  station,  thereby  affording  translators 
an  opportunity  to  import  programming 
formats  otherwise  unavailable.  Thus, 
rebroadcasts  of  the  aural  portion  of  a  TV 
or  cable  signal  would  be  permitted  if 
such  a  signal  were  first  rebroadcast  by 
a  full-service  FM  station,  but  not  solely 
by  a  translator.  Once  again,  we  believe 
that  it  is  necessary  to  distinguish 
between  the  services  provided  by  low 
cost  translators  and  FM  radio  broadcast 
stations  due  to  our  preference  to  provide 
service  through  more  efficient  radio 
broadcast  stations. 

19.  The  Report  provides  that  fill-in 
translators  of  commercial  primary 
stations  may  now  use  any  terrestrial 
delivery  means  to  obtain  the  signal  from 
the  primary  station.  "Other-area" 
translators,  however,  may  only  use  off- 
air  delivery,  although  we  indicated  that 
we  will  favorably  consider  waiver 
requests  to  permit  signal  delivery  by  any 
terrestrial  means  for  translators  serving 
"white  areas."  We  believe  that  any 
further  extension  of  signal  delivery 
alternatives  for  "other  area"  translators 
would  be  inconsistent  with  the 
secondary  role  of  FM  translators  in  the 
commercial  context.  The  Report 
extended  permission  for  fill-in 
translators  to  use  alternative  signal 
delivery  on  the  grounds  that  other 
terrestrial  means  would  conceivably  be 
necessary  to  circumvent  the  terrain  or 
other  barriers  that  prevent  otherwise 
expected  over-the-air  delivery  of  an  FM 
signal  to  the  translator.  As  for  "other- 
area"translators.  however,  there  is  no 
similar  expectation,  especially  at  large 
distances,  such  as  70  to  80  miles  from 
the  station.  We  continue  to  believe  that, 
to  the  extent  that  translator  serv'ice  is 
desirable  beyond  a  station's  predicted 
service  contour,  the  over-the-air  signal 
will  generally  be  suitable  for 
rebroadcast.  although  certain  white-area 
situations  may  warrant  a  waiver  to 
permit  alternative  signal  delivery 
methods.  Moreover,  we  believe  that  the 
signal  delivery  provisions  in  the  Report 
will  eliminate  disincentives  for  service 
by  full-service  radio  broadcast  stations 
in  instances  where  sufficient 
community  interest  exists  for  additional 
services,  but  where  the  existence  of 
"other  area"  translators  financed  by 
primary  stations  would  work  to  limit 
the  economic  viability  of  such  stations. 
Furthermore,  we  do  not  believe  that 
allowing  alternative  signal  delivery  for 
"other  area"  NCE  translators  owned  by 
their  primary  stations  requires  that  we 
do  the  same  for  commercial  translators. 
We  have  long  recognized  that  NCE-FM 
and  commercial  licensees  participate  in 


fundamentally  different  broadcast 
services.  Therefore,  we  continue  to 
believe  that  we  are  not  required  to  apply 
the  same  standards  for  signal  delivery  to 
NCE-FM  and  commercial  licensees. 

20.  A  "major  change"  is  defined  in 
the  Report  as  occurring  due  to  any 
change  in  output  frequency  (output 
channel],  or  any  change  or  increase  (but 
not  decrease)  in  1  MV/m  coverage  area 
of  more  than  10  percent  of  the 
previously  authorized  coverage  contour. 
We  continue  to  believe  that  our 
definition  for  "major  change" 
appropriately  covers  those  changes  in 
technical  parameters  and  coverage  areas 
that  are  significant.  The  standard  also 
allows  licensees  sufficient  flexibility  to 
make  minor  technical  and  facility 
changes  that  cause  negligible  changes  in 
signal  patterns.  In  addition,  we  believe 
that  changes  in  coverage  areas  in  excess 
of  10%  could  have  significant  public 
interest  implications.  For  example.  FM 
translators  have  an  obligation  to  protect 
audiences  beyond  the  defined  service 
areas  of  full  service  FM  stations,  and 
such  information  is  not  available  in  an 
FM  translator  application  itself.  The 
greater  the  change  in  the  translator's 
coverage  area,  the  higher  the  risk  that 
the  audience  of  a  full  service  station 
will  be  affected.  Accordingly,  changes 
in  coverage  area  in  excess  of  10%  are 
appropriately  considered  "major 
changes." 

21.  We  also  reject  the  request  to 
include  a  change  in  input  channel  or 
primary  station  as  a  major  change 
criterion.  A  change  in  the  input  channel 
does  not  alter  a  translator's  technical 
parameters  because  the  coverage  area, 
output  channel,  and  potential  for 
creating  interference  remain  identical. 
While  a  change  in  the  output  frequency 
is  a  significant  technical  change,  the 
input  channel  is  essentially  a 
programming  content  decision  that  is 
not  significant  with  respect  to  the  public 
interest.  Furthermore,  to  the  extent  that 
a  translator  changes  its  primary  station 
in  a  manner  that  does  not  clearly 
comply  with  our  rules,  we  note  that  the 
matter  js  more  appropriately  a  question 
for  our  enforcement  function  rather  than 
the  application  process. 

Technical  Issues 

22.  As  decided  in  the  Report,  an  FM 
translator's  maximum  power  output  will 
be  limited  to  250  watts  ERP.  In  addition, 
the  coverage  contour  of  fill-in 
translators  may  not  go  beyond  the 
coverage  contour  of  the  primary  station. 
"Other-area"  translators  will  be 
restricted  to  power  and  height 
combinations  that  yield  a  distance  to  the 
translator's  coverage  contour  that  does 
not  exceed  7  km  in  Zone  I-A  and  east 
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of  the  Mississippi  River,  and  13  km 
elsewhere.  The  Commission  will  be 
fevorably  disposed  toward  waiving  this 
rule  to  permit  higher  power  up  to  250 
watts  at  any  antenna  height  if  the 
service  to  a  greater  distance  reaches 
only  a  "white  area. "3 

23.  The  Commission's  new  maximum 
power  limits  recognized  that  translators 
must  deliver  broadcast  signals  to  small 
and  distant  service  areas  with  the 
minimum  necessary  power.  However. 
we  observed  that  many  translators  were 
already  constructed  more  than  16  km 
from  the  area  of  service  and  utilized 
power  output  in  excess  of  250  watts.  As 
a  result,  the  250  watt  maximum  ERP 
standard  and  the  grandfathering 
provisions  will  promote  the 
fundamental  purpose  of  FM  translators 
while  also  accommodating  most  existing 
authorized  facilities.  Although  we 
originally  proposed  a  1  kW  ERP  limit 
with  a  distance  to  the  coverage  contour 
not  to  exceed  16  km,  we  observed  that 
most  licensees  are  already  in 
compliance  with  the  lower  adopted 
power  standard  as  well  as  the  7  km  and 
13  km  distances  to  coverage  contours. 
For  these  reasons,  the  Commission 
affirms  its  decision  not  to  expand  the 
maximum  power  limits  so  as  not  to 
contradict  the  intended  purpose  of  the 
FM  translator  service.  We  continue  to 
believe  that  service  similar  to  large  or 
hign-power  translator  stations  should  be 
provided  by  full-service  stations. 
Nonetheless,  we  emphasize  that  existing 
facilities  that  are  not  in  compliance  with 
the  new  maximum  power  standards  are 
grandfathered  until  actual  interference 
occurs  or  licensees  propose  to  make 
changes  in  their  facilities. 

24.  In  the  Report,  we  adopted  a 
contour  overlap  method  for  predicting 
interference  with  translator  applicants 
permitted  to  show  that  interference  will 
in  fact  not  occur.  We  will  grant  an 
application  if  an  objecting  party 
provides  convincing  evidence  that  the 
proposed  translator  station  would  be 
likely  to  interfere  with  the  reception  of 
a  regularly  received,  off-the-air  existing 
service,  even  if  there  is  no  predicted 
overlap.  This  revised  method  for 
predicting  interference  incorporates 
greater  processing  flexibility  through 
population  and  terrain  exceptions. 
Complaints  of  actual  interference  must 
be  resolved  by  the  FM  translator. 


25.  We  reject  the  suggestion  to  require 
applicants  to  include  exhibits 
demonstrating  compliance  with  our 
interference  limits  because  it  would 
create  an  unnecessary  burden  on 
applicants.  We  find  that  the  proposal  is 
unnecessary  because  we  will  continue 
to  perform  interference  studies  to 
determine  whether  applicants  comply 
with  the  new  rules.  We  also  recognize 
that  due  to  their  limited  financial  and 
technical  means,  many  FM  translator 
licensees  may  require  the  flexibility  of 
determining  compliance  with  the 
interference  rules  without  detailed 
analyses  as  part  of  their  applications. 
Due  to  the  secondary  nature  of  the 
service,  we  reiterate  that  FM  translator 
licensees  must  adjust  their  operations 
following  instances  of  actual 
interference. 

Other  Matters 

26.  Licensees  authorized  prior  to  June 
1, 1991 «  may  continue  to  operate 
without  conforming  with  the  new 
technical  rules,  provided  that  no  actual 
interference  occurs  and  the  translator 
does  not  propose  to  modify  its  facilities. 
If  actual  interference  develops  or  the 
translator  seeks  to  modify  its  facilities, 
translators  must  satisfy  the  new 
technical  standards  concerning 
interference  protection  for  FM  broadcast 
and  TV  channel  6  stations,  as  well  as 
the  new  power  limitations.  With  respect 
to  the  service  rules,  compliance  by 
existing  FM  translators  will  be  required 
in  three  years,  and  requests  for  waivers 
will  be  considered  if  licensees  show  that 
the  public  would  unduly  lose  service  as 
a  result  of  compliance  with  the  new 
rules. 

27.  In  adopting  the  Report's  three-year 
grandfathering  provision  for  compliance 
with  the  service  rules,  we  emphasized 
the  limited  resources  of  many  FM 
translator  licensees  and  the  burden  that 
could  result  if  we  were  to  require 
accelerated  compliance  with  the  new 
financial  support  standard.  We  therefore 
deny  the  request  to  reduce  the 
grandfathering  period  for  the  service 
rules  based  upon  our  desire  to  promote 
an  orderly  transition  to  the  new  rules 
and  to  avoid  an  unnecessary  disruption 


>  For  NCE-FM  translator  applications,  white  areas 
are  defined  as  "any  area  that  is  not  served  by  a  full- 
service  public  radio  station."  See  5  FCC  Red  7227 
(1990).  By  using  the  term  "public  radio,"  we  did 
not  intend  to  exclude  from  the  relevant  stations 
those  noncommercial  stations  not  afTiliated  with  the 
National  Public  Radio  or  American  Public  Radio 
networks. 


UMI 


*  The  amended  rules  governing  the  FM  translator 
service  became  effective  on  June  1, 1991.  See  Order, 
47  FR  23024  (May  22,  1991).  Applications  pending 
as  of  )une  1. 1991  can  be  granted  only  under  the 
terms  of  the  new  service  and  technical  requirements 
and  must  be  amended  to  conform  with  the  new 
rules.  See  Report,  5  FCC  Red  7233  (1991).  We 
allowed  pending  applicants  60  days  to  file 
amendments  demonstrating  compliance  with  the 
new  rules.  We  now  believe,  however,  that  this  60- 
day  period  was  too  restrictive,  and  we  will  allow 
pending  applicants  to  file  conforming  amendments 
upon  notification  by  the  processing  staff. 
Applicants  must  use  a  revised  FCC  honra  344. 


of  service  to  the  public.  We  also 
conclude  that  an  indefinite 
grandfathering  period  would  undermine 
the  effectiveness  of  the  new  rules  in 
returning  the  FM  translator  service  to  its 
original  secondary  role.  Instead,  we 
continue  to  believe  that  the  Report's 
provision  for  extended  waivers  will 
adequately  prevent  the  public  from 
unduly  losing  service  in  unique 
circumstances. 

28.  We  wish  to  clarify  that  the  "other- 
area"  translators  that  are  temporarily 
"grandfathered"  with  respect  to  the 
ownership  and  financial  support 
provisions  of  the  new  rules  will  not  be 
required  to  comply  with  the  new  service 
rules  for  the  remainder  of  the  three-year 
period  if  the  translator  changes  its 
primary  station.  We  believe  that  a 
change  in  the  primary  station  will 
reflect  the  preferences  of  local 
audiences  in  the  community  witt  out 
altering  the  technical  aspects  of  a 
translator's  operation,  and  should 
ensure  that  translators  constructed 
based  on  expectations  formed  under  our 
prior  rules  will  have  sufficient  time  to 
adjust  their  operations. 

29.  We  also  amend  the  grandfathering 
provision  concerning  the  technical  rules 
by  specifying  that  FM  translators 
authorized  prior  to  the  effective  date  of 
the  rules  must  comply  with  the  full 
scope  of  the  technical  requirements 
when  they  implement  a  "major  change 
modi^cation  or  if  they  cause 
interference.  Such  FM  translators 
seeking  "minor  changes"  may  continue 
to  operate  without  complying  with  the 
technical  rules  provided  that  they 
satisfy  the  standards  for  actual 
interference.  We  have  affirmed  that 
translators  proposing  modifications  that 
would  not  change  or  increase  the  1  mV 
m  coverage  area  by  more  than  10 
percent  are  not  subject  to  the  "major 
change"  review  process.  Similarly,  we 
believe  that  it  would  be  unduly  onerous 
to  require  compliance  with  all  the 
technical  rules  in  instances  where 
modifications  do  not  significantly 
increase  the  translator's  coverage  area  s 

30.  We  are  amending  §  74.1204(g}  of 
our  rules  to  state  standards  for  the 
treatment  of  FM  translators  based  on 
ERP.  so  that  they  are  consistent  with  the 
minimum  permissible  power  level  for 
Class  A  FM  stations,  and  the  treatment 
of  other  secondary  FM  services.^ 


>  In  this  regard,  we  also  correct  the  text  of  the 
Report,  which  states  in  paragraph  142  that  FM 
translators  causing  interference  or  proposing  to 
modify  facilities  must  comply  with  only  the 
predicted  interference  standards  in  §74.1204,  rather 
than  S§  74.1204,  74.1205,  and  74  1235  of  the  rules 

•See  Order,  FCC  91-317  6  FCC  Red  6060  (1991 
56  FR  56169,  ^4ovember  1, 1991,  reconsideration 
penaing. 
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Translators  operating  with  less  than  100 
watts  ERP  will  be  treated  as  Class  D 
stations  and  will  not  be  subject  to  IF 
separation  requirements.  We  believe 
that  adjusting  this  requirement  to  this 
extent,  given  the  totality  of  the 
safeguards  adopted  in  this  proceeding, 
is  consistent  with  our  fundamental 
concern  with  preventing  interference, 
and  we  emphasize  that  the  secondary' 
nature  of  the  FM  translator  service  will 
require  correction  of  any  actual 
interference. 

31.  The  Report  adopted  a  contour 
protection  method  for  protecting 
existing  translator  licensees  against 
potential  interference.  In  order  to 
implement  this  approach,  we  are 
entering  the  technical  parameters  of 
each  FM  translator  station  into  the 
Commission's  data  base.  We  have  found 
that  many  licensees  and- permittees  have 
inadequate  information  currently  on  file 
for  our  use.  Accordingly,  we  are 
requesting  by  letter  that  such  licensees 
furnish  data  necessary  to  implement  the 
Report.  In  order  to  ensure  that  a 
licensee's  failure  to  provide  the 
requested  information  does  not  unduly 
hamper  the  functioning  of  our  licensing 
process,  we  are,  on  our  own  motion, 
amending  §  74.1235  to  establish  specific 
mileage  contours  consistent  with  a 
translator  station's  power  for  those 
licensees  that  fail  to  submit  the 
requested  data.  We  note  that  this 
procedure  is  similar  to  that  followed  in 
updating  our  data  bases  for  low-power 
television  and  TV  translators,  and  we 
believe  that  it  w^ill  enable  us  to 
effectively  implement  changes  in  our 
rules  that  affect  existing  translator 
licensees.  We  also  do  not  believe  that 
public  comment  would  serve  a  useful 
purpose  because  this  action  is  a  minor 
and  noncontroversial  process  to 
facilitate  our  efforts  to  gather 
information.  However,  we  recognize 
that  licensees  may  fail  to  submit  the 
requested  data  and  later  conclude  that 
the  hypothetical  values  applied  for  their 
facility  are  Unacceptable.  In  such 
instances.  licensees  may  submit 
corrected  figures  for  our  use  in 
protecting  translators  against  potential 
interference. 

32.  In  the  Report,  we  adopted  contour 
overlap  standards  to  protect  TV  Channel 
6  operations  fi-om  FM  translator 
operations.  These  standards  were 
generally  consistent  with  the  NCE-FM 
broadcast  station  rules.  However, 
Section  73.525(a)  of  the  NCE-FM 
broadcast  station  rules  permits  NCE-FM 
broadcast  applicants  whose  stations 
would  potentially  affect  TV  Channel  6 
broadcast  operations  to  file  written 
agreements  vdth  each  relevant  TV 
Channel  6  broadcast  station  concurring 


with  the  proposed  facilities.  The  new 
rule  for  translators  lacked  such  a 
provision  but  we  find  no  reason  to  omit 
a  similar  provision  from  the  translator 
rules.  On  our  own  motion,  we  will  add 
a  provision  to  Section  74.1205  of  the 
rules  to  indicate  that  we  will  accept  FM 
translator  applications  that  are 
accompanied  by  UTitten  agreements 
with  all  relevant  TV  Channel  6 
broadcast  station  licensees  or 
permittees. 

Final  Regulatory  Flexibility  Analysis 

33.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  die  Commission 
included  a  final  analysis  in  the  Report 
detailing  (i)  the  need  for  and  purpose  of 
the  rules,  (ii)  the  summary  of  issues 
raised  by  public  comment  in  response  to 
the  initial  regulatory  flexibility  analysis, 
Commission  assessment,  and  changes 
made  as  a  result,  and  (iii)  significant 
alternatives  considered  and  rejected.  No 
substitute  changes  have  occurred 
pertaining  to  the  final  analysis  as  a 
result  of  the  petitions  for 
reconsideration. 

34.  The  Secretary  shall  send  a  copy  of 
the  Memorandum  Opinion  and  Order, 
including  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164.  5  U.S.C.  section  601  et  seq. 
(1981)). 

Ordering  Clause 

35.  Accordingly,  it  is  ordered  that  the 
Petitions  for  Reconsideration  filed  by 
the  National  Association  of 
Broadcasters,  the  National  Translator 
Association,  Ed  Crook,  Klimek 
Communications  Corporation;  John  S. 
La  Tour,  J  and  J  Broadcasting,  and 
Power  du  Free  Broadcasting 
Corporation;  and  Doyle  Brewer  are 
denied. 

36.  It  is  further  ordered  that  pursuant 
to  the  authority  contained  in  sections 
4(i)  and  303  of  the  Communications  Act 
of  1934ras  amended,  part  74  of  the 
Commission's  rules  and  regulations  are 
amended  as  set  forth  below,  effective 
September  7, 1993. 

List  of  Sidijects  in  47  CFR  Part  74 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

Title  47  CFR  part  74  is  amended  as 
follows: 


PART  74— EXPERIMENTAL. 
AUXIUARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  74.1204  is  amended  by 
revising  paragraphs  (g)  and  (j)  to  read  as 
follows: 

f  /4.1204    Protection  of  FM  broadcast 
stations  and  FM  translators. 


(g)  An  application  for  an  FM 
translator  or  an  FM  booster  station  that 
is  53  or  54  channels  removed  from  an 
FM  radio  broadcast  station  will  not  be 
accepted  for  filing  if  it  fails  to  meet  the 
required  separation  distances  set  out  in 
§  73.207  of  this  chapter.  For  purposes  of 
determining  compliance  with  §  73.207 
of  this  chapter,  translator  stations  will 
be  treated  as  Class  A  stations  and 
booster  stations  will  be  treated  the  same 
as  their  FM  radio  broadcast  station 
equivalents.  FM  radio  broadcast  station 
equivalents  will  be  determined  in 
accordance  with  §§  73.210  and  73.211  of 
this  chapter,  based  on  the  booster 
station's  ERP  and  HAAT.  Provided, 
however,  that  FM  translator  stations  and 
booster  stations  operating  with  less  than 
100  watts  ERP  will  be  treated  as  class  D 
stations  and  will  not  be  subject  to 
intermediate  frequency  separation 
requirements. 
•        *        •        •        • 

(j)  FM  translator  stations  authorized 
prior  to  June  1, 1991  with  facilities  that 
do  not  comply  with  the  predicted 
interference  protection  provisions  of 
this  section,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
actual  interference.  Applications  for 
major  changes  in  FM  translator  stations 
must  specify  faciHties  that  comply  with 
provisions  of  this  section. 

3.  Section  74.1205  is  amended  by 
adding  an  introductory  paragraph  and 
revising  paragraph  (d)  to  read  as 
follows: 

§74.1205    Protection  of  channel  6  TV 
broadcast  stations. 

The  pro\'isions  of  this  section  apply  to 
all  applications  for  construction  permits 
for  new  or  modified  facilities  for  a 
noncommercial  educational  FM 
translator  station  on  Channels  201-220. 
unless  the  application  is  accompanied 
by  a  written  agreement  between  the 
NCE-FM  translator  applicant  and  each 
affected  TV  Channel  6  broadcast  station 
licensee  or  permittee  concurring  with 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6.  1993  /  Rules  and  Regulations^       42027 


42026         Fedaral  Regirter  /  Vol.  58.  No.  150  /  Friday.  August  6.  1993  /  Rules  and  Regulations 


the  proposed  NCE-FM  translator 
Cscility. 

•  •       •       •       • 

(d)  FM  translator  stations  authorized 
prior  to  June  1. 1991  with  facilities  that 
do  not  comply  with  the  predicted 
interference  protection  provisions  of 
this  section,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
actual  interference.  Applications  fat 
major  changes  in  FM  translator  stations 
must  specify  focilities  that  comply  with 
the  provisions  of  this  section. 

4.  Section  74.1231  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

174.1231    PurpoM  and  penniwible  Mrvice 

•  •        •        •        •  j 

(f)  A  locally  generated  radio  frequency 
signal  similar  to  that  of  an  FM  broadcast 
station  and  modulated  with  aural 
information  may  be  connected  to  the 
input  terminals  of  an  FM  translator  for 
the  purpose  of  transmitting  voice 
annoiuicements.  The  radio  frequency 
signals  shall  be  on  the  same  channel  as 
the  normally  used  off-the-air  signal 
being  rebroadcast.  Connection  of  the 
locally  generated  signals  shall  be  made 
by  any  automatic  means  when 
transmitting  originations  concerning 
financial  support.  The  connections  for 
emergency  transmissions  may  be  made 
manually.  The  apparatus  used  to 
generate  the  local  signal  that  is  used  to 
modulate  the  FM  translator  must  be 
capable  of  producing  an  aural  signal 
which  will  provide  acceptable  reception 
on  FM  receivers  designed  for  the 
transmission  standards  employed  by  FM 
broadcast  stations. 

5.  Section  74.1232  is  amended  by 
adding  two  sentences  to  paragraph  (d) 
and  adding  three  sentences  to  paragraph 
(e)  and  accompanying  Note  tp  paragraph 
(e)  to  read  as  foUows: 


174.1232    Biglbiinyandncensing 

requirements. 

•        •        •        •        •  I 

(d)  *  •  •  An  FM  translator  station  in 
operation  prior  to  June  1, 1991,  which 
is  owned  by  a  commercial  FM  radio 
broadcast  station  and  whose  coverage 
contour  extends  beyond  the  protected 
contour  of  the  primary  station,  may 
continue  to  be  owned  by  a  commercial 
FM  radio  broadcast  station  until  June  1, 
1994.  Thereafter,  any  such  FM  translator 
station  must  be  owned  by  independent 
parties. 

(e)*  '  *  Such  an  FM  translator 
station  may,  however,  receive  technical 
assistance  fit)m  the  primary  station  to 
the  extmt  of  instaUing  or  repairing 
equipment  or  making  adjustments  to 
equipment  to  assure  compliance  with 


the  terms  of  the  translator  station's 
construction  permit  and  license.  FM 
translator  stations  in  operation  prior  to 
June  1, 1991  may  continue  to  receive 
contributions  or  support  from  a 
commercial  FM  radio  broadcast  station 
for  the  operation  and  maintenance  of 
the  translator  station  until  June  1. 1994. 
Thereafter,  any  such  FM  translator 
station  shall  be  subject  to  the 
prohibitions  on  support  contained  in 
this  section. 

Note:  "Technical  assistance"  refers  to 
actual  services  provided  by  the  primary 
station's  technical  staff  or  compensation  for 
the  time  and  services  provided  by 
indeptendent  engineering  personnel. 
Conversely,  such  support  must  not  include 
the  supply  of  equipment  or  direct  funding  for 
the  translator's  discretionary  use.  "Technical 
assistance"  must  occur  after  the  issuance  of 
the  translator's  construction  permit  or  license 
in  order  to  meet  expenses  incurred  by 
installing,  repairing,  or  making  adjustments 
to  equipment. 
•         •         •         •         • 

6.  Section  74.1235  is  amended  by 
adding  a  note  to  paragraph  (i)  and 
revising  paragraph  (j)  to  read  as  follows: 


f  74.1 235 
systMns. 


Power  HmitatkMt*  and  antenna 


(i)*  •  * 

Nota:  Existing  licensees  and  permittees    ■ 
that  do  not  furnish  data  sufficient  to  calculate 
the  contours  in  conformance  with  §  74.1204 
will  be  assigned  protected  contours  having 
the  following  radii: 

Up  to  10  watts— 1  mile  (1.6  kml  from 
transmitter  site. 

Up  to  100  watts— 2  miles  (3.2  km)  from 
transmitter  site. 

Up  to  250  watts— 4  miles  (6.5  km)  from 
transmitter  site. 

(j)  FM  translator  stations  authorized 
prior  to  Jime  1, 1991,  with  facilities  that 
do  not  comply  with  the  ERF  limitation 
of  paragraph  (a)  or  (b)  of  this  section,  as 
appropriate,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
interference.  Applications  for  major 
changes  in  FM  translator  stations  must 
specify  facilities  that  comply  with 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

7.  Section  74.1237  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

{74.1237    Antenna  location. 


(d)  The  transmitting  antenna  of  an  FM 
booster  station  shall  be  located  within 
the  protected  contour  of  its  primary 
station,  subject  to  Note,  §  74.1231  (h). 
The  transmitting  antenna  of  a 
commonly  owned  commercial  FM 
translator  station  shall  be  located  within 


the  protected  contQur  of  its  commercial 
primary  FM  station. 
jFR  Doc  93-18776  Filed  8-S-93:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  ParU  1019  and  1102 
[Ex  Parts  No.  515  (A)] 

Regulattons  Governing  Conduct  of 
Interstate  Commerce  Commission 
Employees 

AGENCY:  interstate  Lommerce 

Commissi6n. 

ACTION:  Final  rule. 

summary:  The  Interstate  Commerce 
Commission  (ICC)  is  reissuing  these 
regulations,  which  were  previously  part 
of  the  ICC's  Canons  of  Conduct  (Canons) 
for  Members  and  employees.  These 
regulations,  which  cover  matters  not 
included  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (standards)  issued  by  the  Office 
of  Government  Ethics  (OGE).  are 
intended  as  guidance  for  ICC  Members 
and  employees. 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  6. 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Clyde  J.  Hart,  Jr..  Designated  Agertcy 
Ethics  Official.  (202)  927-6317.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  On  August 
7. 1992.  OGE  published  new  standards 
of  ethical  conduct  for  employees  of  the 
executive  branch  (codified  at  5  CFR  part 
2635)  which  became  effective  on 
February  3, 1993.  The  ICC  Canons  in 
subparts  B  and  C  of  49  CFR  part  1000 
have  been  superseded  by  those 
standards  and  by  the  new  executive 
branch  financial  disclosure  regulations. 
(They  have  been  repealed  in  a  separate 
rule.)  However,  an  agency  may  retain 
regulations  previously  contained  in  its 
ethics  rules,  which  are  not  within  the 
ambit  of  the  OGE  standards.  5  CFR 
2635.105(c)(3). 

The  ICC,  therefore,  has  established  a 
new  part  1019  of  title  49  of  the  Code  of 
Federal  Regulations  that  will  contain 
those  Canons  that  the  ICC  intends  to 
continue  in  effect,  as  follows:  Section 
"1019.1  contains  a  cross  reference  to  the 
OGE  standards  in  5  CFR  part  2635.  the 
Commission's  supplemental  ethics  rules 
in  5  CFR  part  5001  and  the  financial 
disclosiure  regulations  in  5  CFR  part 
2634. 

Section  1019.2  covers  the 
administration  of  the  Commission's 
ethics  program  and  refe'-ences  the  recent 


A9n9fl 
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designation  of  the  Managing  Director's 
Counsel  as  the  ICC's  Designated  Agency 
Ethics  Official  (DAEO). 

Sections  1019.3-1019.6  contain 
restatements  of  the  Commission's  prior 
Canons  on  ex  parte  communications, 
the  use  of  intoxicants,  sexual 
harassment,  and  disciplinary  action  for 
violations. 

The  Commission  also  is  amending  49 
CFR  1102.2(e)  to  state  that  the  DAEO. 
rather  than  the  General  Counsel,  is 
responsible  for  providing  rulings  to  ICC 
staff  on  matters  concerning  ex  parte 
communication. 

Administrative  Procedure  Act 

The  ICC  has  found  that  good  cause 
exists  under  5  U.S.C.  553  (b)  and  (d)(3) 
for  waiving,  a  general  notice  of 
proposed  rulemaking  and  30-day  delay 
in  making  these  regulations  effective. 
They  are  essentially  a  restatement  of 
previous  ICC  Canons  and  the  ICC 
believes  that  it  is  in  the  public  interest 
for  them  to  become  effective  as  soon  as 
possible.  Furthermore,  this  rulemaking 
is  related  to  the  ICC's  organization, 
procedures  and  practice,  which  are  not 
subject  to  the  notice  and  comment 
procedures. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  that  these  regulations 
will  not  have  a  significant  impact  on 
small  business  entities  because  they 
affect  only  ICC  employees. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 

49  CFR  Part  1019 

Government  employees. 
49  CFR  Part  1102 

Administrative  practice  and 
procedure. 

Decided:  June  29, 1993. 

By  the  Commission,  Chairman  McDonald 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin.  and  Walden. 

Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

1.  A  new  part  1019  is  added  to  read 
as  follows: 


PART  1019— REGULATIONS 
GOVERNING  CONDUCT  OF 
INTERSTATE  COMMERCE 
COMMISSION  EMPLOYEES 

Sec. 

1019.1  Cross-reference  to  employee  ethical 
conduct  standards  and  financial 
disclosure  regulations. 

1019.2  Interpretation  and  advisory  service. 

1019.3  Ex  parte  communications. 

1019.4  Use  of  intoxicants. 

1019.5  Sexual  harassment. 

1019.6  Disciplinary  and  other  remedial 
action. 

Authority:  49  II.S.C.  10321. 

§  1 01 9.1  Cross-r0fer»nc«  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Members  and  employees  of  the 
Interstate  Commerce  Commission  also 
should  refer  to  the  executive  branch 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635.  the  ICC  regulations  at  5  CFR 
part  5001  which  supplement  the 
executive  branch  standards,  and  the 
executive  branch  financial  disclosure 
regulations  at  5  CFR  part  2634. 

S 1 01 9.2    Interpretation  and  advisory 
service. 

(a)  The  Managing  Director's  Counsel 
shall  be  the  Commission's  Designated 
Agency  Ethics  Official  (DAEO). 

(bf  By  June  30  of  each  year,  the  DAEO 
shall  report  to  the  Commission  on  the 
operation  of  the  Commission's  ethics 
program  with  any  recommendations 
that  the  DAEO  deems  advisable. 

§  1019.3    Ex  parte  communications. 

Members  and  employees  of  the 
Commission  must  conform  to  the 
standards  adopted  by  the  Commission 
in  49  CFR  1102.2. 

§  1 01 9.4    Use  of  intoxicants. 

Members  and  employees  of  the 
Commission  shall  not  use  alcohol, 
drugs,  or  other  intoxicants  so  as  to 
impede  the  discharge  of  their  official 
duties. 

$1019.5    Sexual  harassment 

(a)  Members  and  employees  shall  not 
engage  in  harassment  on  the  basis  of 
sex.  Unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other 
verbal  or  physical  conduct  of  a  sexual 
nature  constitute  sexual  harassment 
when: 

(1)  Submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a 
term  or  condition  of  an  individual's 
employment; 

(2)  Submission  to  or  rejection  of  such 
conduct  by  an  individual  is  used  as  the 
basis  for  employment  decisions 
affecting  such  individual;  or 


(3)  Such  conduct  has  the  purpose  or 
effect  of  interfering  with  an  individual'* 
work  performance  or  creating  an 
intimidating,  hostile,  offensive,  or 
unpleasant  working  environment. 

(d)  Employees  and  applicants  may 
follow  the  standard  Equal  Employment 
Opportunity  Commission  complaint 
process  if  they  believe  they  have  a  work- 
related  sexual  harassment  problem.  This 
requires  that  the  employee  or  applicant 
contact  an  EEO  Counselor  within  45 
days  of  the  alleged  harassment  or.  if  a 
personnel  action  is  involved,  within  45 
days  of  its  effective  date. 

(c)  The  regulations  in  this  section 
apply  also  to  harassment  based  on  race, 
color,  religion,  or  national  origin. 

f  1 01 9.6    Disciplinary  and  other  remedial 
action. 

Any  violation  of  the  regulations  in 
this  Part  by  an  employee  shall  be  cause 
for  appropriate  disciplinary  or  other 
remedial  action  as  provided  in  the  ICC's 
Manual  of  Administration  22-751. 
which  may  be  in  addition  to  any  penalty 
prescribed  by  law.  The  manual  is 
available  from  the  Office  of  the 
Managing  Director.  Interstate  Commerce 
Commission.  12th  Street  and 
Constitution  Ave..  NW..  Washington. 
DC  20423. 

PART  1102— COMMUNICATIONS 

2.  The  authority  citation  for  part  1102 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321;  5  U.S.C.  559. 

f  1102.2    [Amended] 

3.  In  §  1102.2  paragraph  (e)  is 
amended  by  removing  the  words 
"General  Counsel"  and  adding  in  their 
place  the  words  "Designated  Agency 
Ethics  Official"  in  the  4  places  they 
appear  in  that  paragraph. 

(PR  Dor.  93-18870  Filed  8-5-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  215 

[Docket  No.  930514-3195;  1.0. 042093B] 

Marine  Mammals;  Subsistence  Talcing 
of  Northern  Fur  Seals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  subsistence  harvest 
estimates  for  subsistence  fur  seal  harvest 
on  the  Pribilof  Islands. 

SUMMARY:  Regulations  governing  the 
subsistence  taking  of  northern  fur  seals 
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requir*  NMFS  to  pubbsh  •  summary  of 
th«  previous  jrecr's  fur  seal  harvest  and 
to  project  the  nunriier  of  seals  expected 
to  be  taken  in  the  current  year  to  meet 
subsistence  needs  of  the  Aleut  residents 
of  the  Pribilof  Islands,  Alaska.  NMFS 
published  that  notice  on  June  14, 1993. 
Following  a  30-day  comment  period. 
NMFS  is  publishing  this  final  notice  of 
the  expected  harvest  levels  for  1993  as 
follows:  St.  Paul  Island:  1.64S-2,000;  St. 
George  Island:  281-500. 
EFFECnVE  DATE:  August  6,  1993. 
AOCMESSCS:  Dr.  William  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources, 
1335  East-West  Highway.  Silver  Spring. 
MD  20910. 

FOR  FurrrHER  informahon  contact: 
Dr.  Steve  Zimmerman  (907)  586-7235  or 
Mr.  Michael  Payne.  (301)  713-2332. 

SUPPLEMENTARY  information:   | 
Background 

The  northern  fur  seal  [Callothinus 
ursinus)  population  is  considered 
depleted  under  the  MMPA  (50  CFR 
216.15(c)).  The  subsistence  harvest  of 
northern  fur  seals  {Callorhinus  ursinus) 
on  the  Pribilof  Islands,  Alaska,  is 
governed  by  regulations  found  in  50 
CFR  part  215  subpart  D— Taking  for 
Subsistence  Purposes,  and  has  been 
regulated  to  minimize  negative  effects 
on  the  population.  These  regulations 
were  published  under  the  authority  of 
the  Fur  Seal  Act  (FSA).  15  U.S.C  1151 
et  seq.,  and  the  Marine  Mammal 
Protection  Act  (MMPA)  16  U.S.C  1361 
et  seq.  (see  51  FR  24828,  July  9, 1986). 
The  purpose  of  these  regulations  is  to 
limit  the  take  of  fur  seals  to  a  level 
providing  for  the  subsistence  needs  of 
the  Pribilof  Aleuts  using  humane 
harvesting  methods,  and  to  restrict 
taking  by  sex,  age,  and  season  for  herd 
management  purposes. 

The  purpose  of  the  annual  notice  is  to 
provide  subsistence  estimates  for  the 
current  year's  harvest  for  St.  Paul  and 
St.  George  Islands.  The  estimates  are 
given  as  a  range,  the  lower  end  of  which 
can  be  exceeded  if  NMFS  is  given  notice 
and  the  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determines  that  the 
subsistence  needs  of  the  Aleut  residents 
of  either  of  the  Pribilof  Islands  have  not 
been  satisfied.  Conversely,  the  harvest 
can  be  terminated  before  the  lower 
range  of  the  estimate  is  reached  if  it  is 
determined  that  the  subsistence  needs 
of  the  Pribilof  Aleuts  have  been  met  or 
the  harvest  has  been  conducted  in  a 
wasteful  maimer.  J 

Response  to  (.k>Runent8  | 

NMFS  received  one  set  of  comments 
on  the  proposed  1993  fu-  seal 


UMI 


subsistence  estimates  from  the  Humane 
Society  of  the  United  States  (HSUS). 

Comments:  The  comments  of  HSUS 
were:  (1)  The  1993  fur  seal  subsistence 
estimates  proposed  by  NMFS  are 
unjustified  and  should  be  reduced,  and 
(2)  the  estimates  reflect  continued 
approval  (by  NMFS)  of  waste.  HSUS 
maintains  that  NMFS  has  adopted  an 
uncritical  approach  toward  its  MMPA 
responsibilities  to  protect  the  depleted 
Pribilof  Island  population  of  northern 
fur  seals,  and  that  NMFS  has  officially 
approved  historical  wasteful  seal 
killing.  NMFS  has  proposed  the  same 
estimates  of  subsistence  need  for  each  of 
the  Pribilof  Isjands  for  1993  as  were 
proposed  iirT992.  The  HSUS  restated 
their  position  that  the  1992  estimates 
were  arbitrary  and  unsupported  (HSUS 
referenced  their  1992  comments  in 
response  to  the  May  28. 1992,  estimates 
of  subsistence  need  (at  57  FR  22450)), 
and  should  not  be  repeated  in  1993. 

The  HSUS  maintains  that  NMFS  has 
proposed  an  excessive  kill  level  based 
on  wasteful  practices.  Under  the  MMPA 
and  FSA,  subsistence  harvesting  is 
restricted  to  nonwasteful  subsistence 
needs.  HSUS  maintains  that  NMFS  has 
institutionalized  regulations  regarding 
nonwasteful  subsistence  use  based  on 
harvesting  practices  carried  over  ftt)m 
the  period  of  commercial  harvest  when 
only  the  choicest  cuts  of  meat  were 
taken  for  human  consumption.  The 
HSUS  is  concerned  that  more  seals  are 
killed  than  necessary  for  subsistence. 

Response:  "Wasteful  manner"  is 
defined  in  the  MMPA  regulations  at  50 
CFR  216.3.  Similarly,  "wasteful 
manner"  is  also  defined  under  the  Fur 
Seal  regulations  at  50  CFR  215.2.  The 
two  definitions  are  functionally  similar 
with  the  exception  that  the  definition  of 
wasteful  manner  (in  the  Fur  Seal 
regulations)  is  restricted  to  the  taking  of 
fur  seals  on  the  Pribilof  Islands  for 
subsistence  need.  In  promulgating 
regulations  for  the  subsistence  fur  seal 
harvest,  NMFS  indicated  those  parts  of 
a  fur  seal  that  should  be  taken  in  order 
to  ensure  that  a  "substantial  portion"  of 
each  animal  is  taken.  The  preamble  to 
the  final  regulations  (at  51  FR  24828. 
July  9, 1986)  stated  that  "*  •  *  NMFS 
considers  the  removal  and  consumption 
of  the  following  seal  parts  to  constitute 
substantial  use  which  would  be 
consistent  with  the  requirements  that 
the  taking  of  seals  not  be  accomplished 
in  a  wasteful  manner:  All  hearts,  livers, 
flippers,  breasts,  shoulders,  and  other 
readily  utilizable  tissues  and  organs,  a 
limited  number  of  backbones,  and  some, 
but  not  necessarily  all,  rib  sections." 

The  "some,  but  not  necessarily  all" 
language  was  not  written  to  infer  that 
"some"  has  to  be  removed  from  each 


animal  killed  in  the  harvest,  but  rather, 
that  a  harvest  that  ensures  that 
backbones  and  ribs  are  removed  from  a 

Grcent  of  the  total  number  of  fur  .seals 
rvested  during  each  day.  satisfies  this 
requirement.  The  HSUS  interprets  this 
to  require  utilization  of  these  portions 
from  each  animal  harvested. 

In  order  to  monitor  compliance  with 
the  prohibition  on  taking  in  a  wasteful 
manner,  NMFS  determines  the  extent  of 
the  utilization  of  fur  seals  taken.  Since 
1986. 10-20  percent  of  all  fur  seals 
killed  have  been  sampled  on  a  daily 
basis  to  determine  the  percent-use  of  the 
animals  taken  for  subsistence  need  on 
St.  Paul  Island.  During  the  1987  harvest, 
101  carcasses  were  weighed  before  and 
after  butchering  had  removed  the  ft-ont 
flippers,  shoulders,  breasts,  hearts  and 
livers.  A  mean  29.1  percent  of  each 
animal  was  dressed  out  under  these 
circumstances  (53  FR  17773,  May  18, 
1988).  This  has  been  commonly  referred 
to  as  the  average  percent-use  value.  An 
additional  83  seals  were  weighed  before 
and  after  virtually  all  consumable  parts 
had  been  removed  (i.e.,  everything  was 
taken  except  for  the  pelt,  blubber,  skull, 
neck,  inedible  internal  organs,  and  body 
fluids).  A  mean  53.3  percent  of  each 
animal  was  dressed  out  under  these 
circumstances  (53  FR  17773  May  18. 
1988).  Thus,  it  was  determined  that  the 
range  of  percent-use  values  between 
animals  that  have  been  butchered  to 
remove  only  selected  parts,  and  animals 
that  have  been  butchered  to  remove 
virtually  all  consumable  parts,  lies 
between  29.1  and  53.3  percent  of  the 
initial  carcass  weight.  Since  the 
subsistence  harvest  has  been  monitdred, 
each  of  the  annual  mean  values  for 
percent-use  has  fallen  between  these 
two  values.  Likewise,  with  the 
exception  of  one  day  in  1987.  all  of  the 
mean  daily-use  estimates  (n=146)  have 
fallen  between  these  values.  NMFS 
observers  have  concluded  that  the 
harvest  is  being  conducted  in  a 
nonwasteful  manner. 

NMFS  data  indicate  that  there  has 
been  a  decline  in  the  estimated  percent- 
use  of  fur  seals  in  recent  years.  The 
HSUS  contends  that  this  decline  reflects 
a  decrease  in  the  number  of  fur  seals 
being  butchered  with  the  whole-cut 
technique,  and  represents  a  waste  of  a 
substantial  portion  of  the  animals 
resulting  in  unnecessary  takes  of  fur 
seals.  In  1992  the  NMFS  Alaska  Region 
staff  analyzed  subsistence  data  to 
determine  if  waste  of  a  substantial 
portion  of  the  animals  has  resulted.  The 
center  of  the  controversy  on  whether  the 
harvest  is  being  conducted  in  a 
"wasteful"  versus  "nonwasteful" 
manner  focuses  on  whether  or  not  the 
"butterfly  cut"  method  of  butchering  is 
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interpreted  as  a  "wasteful  manner"  as 
defined  in  the  regulations.  The 
difference  between  the  "butterfly"  cut 
and  the  other  butchering  technique,  the 
"whole  cut",  involves  whether  the  ribs, 
the  backbone,  and  hindquarters  are 
taken. 

In  1992,  the  whole  carcass,  as  well  as 
the  weight  of  each  major  body  part 
(breast,  shoulder,  arm,  ribs,  backbone, 
and  hindquarter  as  well  as  heart,  liver, 
front  flippers,  rear  flippers,  head,  guts 
and  pelt),  was  weighed  to  determine  the 
proportion  of  edible  meat  that  was 
available  from  the  different  parts  of  the 
body  for  each  of  six  fur  seals.  Meat, 
bone,  and  fat  were  separated  and 
weighed  for  each  of  these  body 
components.  The  mean  of  the  weights  of 
the  parts  taken  in  a  "whole  cut" 
(shoulder,  breast,  arm,  front  flippers, 
heart,  liver,  ribs,  backbone, 
hindquarters)  totalled  54.9  percent  of 
the  beginning  weight  of  the  seals.  The 
sum  of  the  means  observed  for  the  parts 
constituting  a  "butterfly  cut"  (shoulder, 
breast,  arm,  bont  flippers,  heart,  Uver) 
was  32.5  percent.  It  is  these  two  values 
that  are  commonly  referred  to  as  the 
average  p>ercent-use  for  each  of  the  two 
butchering  techniques.  However,  bone 
and  inedible  tissue  are  major 
components  of  several  of  these  parts. 
Also,  much  of  the  meat  in  these  parts 
consists  of  a  large  percentage  of 
connective  tissue,  which  is  considered 
minimally  edible.  Using  mean  values, 
the  total  amount  of  edible  meat 
available  from  a  "whole"  cut  seal  was 
29.6  percent  (range  26.8-31.6)  of  the 
beginning  weight  of  the  animal.  The 
total  amount  of  edible  meat  from  a 
"butterfly"  cut  seal  was  21.1  percent 
(range  18.9-23.4)  of  the  beginning 
weight  of  the  animal.  Therefore, 
although  the  average  difference  between 
the  "percent-use"  weight  of  parts  taken 
in  a  whole  versus  butterfly  cut  is  greater 
than  20  percent,  the  difference  in  the 
amount  of  edible  meat  between  the  two 
butchering  techniques  is  approximately 
8-9  percent  of  the  original  body  weight 
of  the  animal.  Thus,  at  a  minimum,  the 
argument  that  the  "whole"  cut  results  in 
more  meat  being  made  available  for 
subsistence  use,  than  does  the 
"butterfly"  cut,  is  exaggerated. 

The  apparent  decrease  in  the  average 
percent-use  values  during  the  past  years 
does  reflect  a  decreased  use  of  the 
whole-cut  butchering  technique,  as 
indicated  by  NMFS  data  and  HSUS 
comments.  However,  it  does  not 
indicate  taking  in  a  "wasteful  manner" 
but  mstead  represants  a  practical 
reluctance  by  the  Pribilof  Aleuts  to 
utilize  the  bony  parts  of  the  fur  seal 
from  which  very  little  usable  meat  can 
be  obtained. 


The  HSUS  also  maintains  that  the 
present  har\-est  level  does  not  reflect  the 
"true"  subsistence  need  on  the  Pribilof 
Islands.  The  HSUS  is  correct  in  stating 
that,  at  the  time  that  the  subsistence 
bar\'est  replaced  the  commercial 
harvest,  the  Aleut  dietary  requirements 
for  fur  seal  meat,  the  specific  number  of 
seals,  and  the  amoimt  of  seal  meat 
needed  to  meet  dietary  requirements 
were  unknown.  One  of  the  last  true 
subsistence  periods  on  St.  Paul  Island 
occurred  during  1912-1916.  The 
commercial  harvest  was  not  allowed 
during  those  years,  and  the  data  were 
kept  on  the  number  of  animals  taken  for 
subsistence  purposes.  It  is  apparent  that 
the  number  of  fur  seals  taken  each  year 
on  St.  Paul  Island  during  1912-1916 
(range  1,764-3,483)  was  significantly 
higher  than  is  presently  being  requested 
even  though  the  human  population  on 
St.  Paul  Island  at  that  time  was  less  than 
one  half  of  the  present  population. 
Thus,  available  information  does  not 
indicate  that  the  present  number  of  fur 
seals  taken  for  subsistence  on  the 
Pribilof  Islands  is  beyond  that  taken  for 
traditional  subsistence  need. 

In  summary,  the  subsistence  harvest 
of  northern  fur  seals  in  the  Pribilof 
Islands  has  been  monitored  every  year 
since  1985.  In  1992,  NMFS  conducted 
an  examination  of  the  precent-use 
values  taken  from  a  systematic  sample 
of  fur  seals  harvested  between  1986  and 
1991  to  determine  trends  in  percent-use 
and  to  determine  causes  for  the 
observed  differences  in  percent-use 
values  during  each  year  of  the  harvest, 
specifically  with  regard  to  changes  in 
the  relative  numbers  of  seals  taken  by 
"butterfly"  and  "whole"  cuts.  The 
analysis  of  weights  of  parts  taken  in  the 
subsistence  harvest  using  the 
"butterfly"  versus  "whole"  cut  indicates 
that  a  substantial  portion  of  each  fur 
seal  harvested  is  being  used  for 
subsistence  purposes,  but  that  there  is 
some  amount  of  meat  available  on  parts 
not  taken  with  the  butterfly  cut  (ribs, 
backbone,  hind  quarter).  However,  such 
parts  are  very  bony  and  the  meat 
consists,  in  large  part,  of  inedible 
connective  tissue.  The  monitoring 
procedures  followed  during  each  annual 
harvest  ensures  that  substantial  portions 
of  all  fur  seals  harv  ested  are  removed 
and  consumed,  and  ihat  the  harvest  is 
conducted  consistent  with  the 
requirement  that  the  taking  of  seals  be 
accomplished  in  a  nonwasteful  manner. 
No  evidence  of  a  pattern  of  takes  beyond 
those  needed  for  subsistence  has  been 
observed. 


proposed  a  range  of  subsistence  need 
estimates  for  1993  (FR  32892.  June  14, 
1993).  Based  on  the  evidence  presented 
to  NMFS  to  date,  NMFS  proposed  that 
the  lower  bound  of  the  harvest  estimate 
for  northern  fur  seals  on  St.  Paul  Island 
in  1993  remain  at  1,645  (the  same  as 
that  in  1992).  If  the  Aleut  residents  of 
St.  Paul  Island  reach  the  lower  limit  of 
the  estimated  range  of  animals  during 
the  1993  harvest,  and  still  have  unmet 
subsistence  needs,  they  may  request  an 
additional  number  of  seals,  up  to  a 
harvest  total  of  2,000  fur  seals.  On  St. 
George  Island,  the  proposed  lower 
boimd  of  the  estimate  of  subsistence 
need  in  1993  also  remained  at  1992 
levels,  281  fur  seals.  If  the  Aleut 
residents  of  St.  George  Island  reach  the 
lower  level  of  estimated  need  during  the 
1993  harvest,  and  still  have  unmet 
subsistence  needs,  they  may  request  an 
additional  number  of  seals  up  to  a 
harvest  total  of  500  (the  upper  bound 
estimated  for  the  1991  and  1992 
harvests). 

Between  June  23  and  August  8, 1993. 
the  Aleut  residents  of  St.  Paul  and  St. 
George  Islands  may  hanest  up  to  the 
lower  bound  of  the  applicable  estimate. 
If.  at  any  time  during  the  harvest,  the 
lower  estimate  of  subsistence  need  for 
an  island  is  reached,  the  harvest  must  be 
suspended  for  np  longer  than  48  hours 
pursuant  to  50  CT"R  215.32(e)(l)(iii), 
pending  a  review  of  the  harvest  data  to 
determine  if  the  subsistence  needs  of 
the  island  residents  have  been  met.  At 
such  time,  the  Pribilof  Aleuts  may 
submit  information  indicating  that 
subsistence  needs  (for  either  island) 
have  not  been  met.  This  information 
should  be  submitted  as  quickly  as 
possible,  optimally  at  the  same  time 
notice  is  given  that  the  lower  end  of  the 
harvest  estimate  has  been  reached  in 
order  to  assure  that  the  required  har\'est 
suspension  lasts  no  longer  than  48 
hours.  If  the  Pribilof  Aleuts  substantiate 
an  additional  need  for  seals,  and  there 
has  been  no  indication  of  waste,  the 
Assistant  Administrator  may  authorize 
the  take  of  additional  seals  up  to  the 
number  required  for  subsistence 
purposes.  If  additional  information  is 
not  submitted  by  the  Pribilof  Aleuts,  the 
Assistant  Administrator  will  consider 
only  the  information  in  the  record  at  the 
time  of  the  suspension.  It  is  very  likely, 
under  these  circumstances,  that  the 
revised  subsistence  estimate  will  remain 
the  same  as  the  original  estimate.  If  that 
is  the  case,  no  additional  takings  would 
be  authorized. 


Subsistence  Harvest  Estimates  for  1993      List  of  Subjects  in  50  CFR  Part  215 


NMFS  published  a  notice  that 
summarized  the  1992  harvest,  and 


Administrative  practice  and 
procedure.  Marine  mammals.  Penalties. 
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Pribilof  Islands,  Rsporting  and 
lacordkeeping  raquiraments. 

Dstod:  August  2. 1993. 

NMCjrFwlv. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-18S15  Filed  8-3-93;  2:01  pm) 


50  CFR  Part  216 

[DecM  No.  930793-3193;  LO.  071293B1 

TaUng  and  Importing  of  Marina 
Maminaia 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  aflirnistive  finding. 


f:  The  Assistant  Administrator 
for  Fisheries.  NOAA  (Assistant 
Administrator),  announces  that  the 
Government  of  Spain  has  submitted 
documentation  to  indicate  that  it  is  in 
compliance  with  the  yellowfin  tuna 
importation  regulations  for  harvesting 
nations  that  have  acted  to  ban  purse 
seine  sets  on  marine  mammals  in  the 
eastern  tropical  Pacific  Ocean  {jETP). 
NMFS  has  issued  an  affirmative  finding 
that  will  allow  yellowfin  tima  and 
yellowfin  tuna  products  to  be  imported 
into  the  Untied  States  from  Spain 
through  December  31. 1093,  if  and  when 
the  intermediary  nation  embargo  on  all 
yellowfin  tuna  and  yellowfin  tuna 
products  from  Spain  has  been  lifted. 
DATit:  This  finding  was  effiactive  July 
16. 1993.  and  remains  in  effect  through 
December  31, 1993,  or  until  further 
notice  is  published  in  the  Federal 
Register. 

FOR  FURTHER  MFORMATMN  CONTACT. 
Gary  Matlock.  Acting  Director, 
Southwest  Region,  NMFS.  501  W. 
Ocean  Blvd.,  suite  4200,  Long  Beach. 
CA  90802-4213,  or  by  telephone  at  310- 
980-4000.  or  by  FAX  at  310-980-4018. 
9UPPLBNCNTARV  MFORMATION:  The 

Marine  Mammal  Protection  Act       ^ 
(MMPA)  prohibits  the  importation  of 
yellowfiin  tuna  and  yellowfin  tuna 
products  into  the  United  States  from  the 
ETP  imless  the  harvesting  nation  has  a 
marine  mammal  regulatory  program 
comparable  to  that  of  the  United  States 
(16  U.S.C  1371(a)(2)(B)).  A  nation  tiiat 
prohibits  its  vessels  from  intentionally 
setting  on  marine  mammals  in  the 
course  of  harvesting  yellowfin  tuna  by 
purse  seine  in  the  ETP  may  request  that 
NMFS  make  an  affirmative  finding 
under  the  yellowfin  tima  import 
regulations  (50  CFR  216.24(e)(5)(vtii)). 
With  an  affirmative  finding,  yellowfin 
tuna  and  yellowfin  tuna  products 
harvested  in  the  ETP  by  purse  seine 


vessels  of  that  nation  will  not  be  subject 
to  a  "primary  nation  embarao"  on 
importation  into  the  United  States. 

Spain  has  purse  seine  vessels  of  400 
short  tons  (362.8  metric  tons)  carrying 
capacity  or  greater  fishing  for  yellowfin 
tima  in  tiie  ETP.  Without  an  affirmative 
finding,  Spain  is  subject  to  a  "primary 
nation  embargo"  of  its  ETP  yellowfin 
tima  and  yellowfin  tuna  proiducts 
harvested  by  purse  seine.  Spain  has 
provided  to  tiie  United  States:  (1)  A  list 
of  its  vessels  participating  in  the  ETP 
purse  seine  fishery:  (2)  a  copy  of 
Spanish  law  prohibiting  Spanish  vessels 
from  intentionally  setting  purse  seine  on 
marine  mammals:  end  (3)  assurances 
that  its  purse  seine  vessels  are 
accompanied  by  observers.  Based  on 
this  docimientation,  the  Assistant 
Administrator,  after  consultation  with 
the  Department  of  State,  has  made  an 
affirmative  finding  for  Spain  under  50 
CFR  216.24(e)(5)(viii),  effective  Uirough 
December  31. 1993.  As  a  result  of  this 
affirmative  finding,  yellowfin  tuna  and 

Eroducts  derived  from  yellowfin  tuna 
arvested  by  Spanish-flag  purse  seine 
vessels  operating  in  the  ETP  will  not  be 
subject  to  a  primary  nation  embargo  on 
importation  into  the  Untied  States. 
This  affirmative  finding  does  not 
affect  the  status  of  Spain  as  an 
intermediary  nation,  or  the  lifting  of  the 
intermediary  nation  embargo  on  all 
yellowfin  tima  and  yellowfin  tuna 
products  fit>m  Spain.  To  have  the 
intermediary  nation  embargo  lifted. 
Spain  must  provide  certification  and 
documentary  evidence  that  it  has  not 
imported,  in  the  preceding  6  months. 
yellowfin  tuna  subject  to  a  direct  ban  on 
importation  into  the  United  States.  Once 
the  appropriate  documentation  has  been 
submitted  and  the  intermediary  nation 
embargo  removed,  this  affirmative 
finding  for  Spain  as  a  harvesting  nation 
will  allow  yellowfin  tuna  and  yellowfin 
tuna  products  harvested  by  Spanish-flag 
purse  seine  vessels  to  be  imported  into 
die  United  States. 

Dated:  July  30. 1993. 
SwBiMi  W.  McKaea. 
Program  Management  Officer. 
[FR  Doc.  93-18819  Filed  8-5-93;  8:45  am] 


50  CFR  Part  661 


(Dodwl  Na  930402-3134.  LO.  073093B] 

Ocaan  Salmon  nahartaa  Off  tha 
Coaata  of  Waahington,  Oregon,  and 
Califomla 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


ACTION:  Emergency  rule;  extension  of 
effective  date  and  request  for  comments. 

SUMMARY:  An  emergency  interim  rule  is 
in  effect  through  August  4. 1993.  which 
establishes  fishery  management 
measures  for  the  ocean  salmon  fisheries 
off  Washington.  Oregon,  and  CaUfomia. 
Because  conditions  warranting  the 
emergency  still  exist,  the  Secretary  of 
Commerce  (Secretary)  extends  the 
emergency  rule  for  90  days.  The 
emergency  rule  is  intended  to  prevent 
overfishing,  to  apportion  the  ocean 
harvest  equitably  among  non-treaty 
commercial  and  recreational  and  treaty 
Indian  fisheries,  and  to  provide  for 
treaty  Indian  and  non-treaty  inside 
fisheries  and  spawning  escapement. 
DATES:  Efiiective  from  0001  hours 
August  5. 1993.  through  2400  hours 
November  2. 1993.  Comments  will  be 
accepted  until  August  20. 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
RoUand  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  Cl5700-Bldg.  1,  Seattle,  WA 
98115-0070;  or  Gary  Matlock,  Acting 
Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
West  Ocean  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  (206)  526-6140. 
or  Rodney  R.  Mclnnis  at  (310)  980- 
4030. 

SUPPLEMENTARY  INFORMATION:  Due  to 
concerns  regarding  the  spawning 
escapement  and  Indian  inriver  harvest 
of  Klamath  River  fall  chinook  salmon, 
NMFS  disapproved  the  1993  salmon . 
seasons  recommended  by  the  Pacific 
Fishery  Management  Council  (Council). 
Under  section  305(c)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  an  emergency  rule 
was  implemented  on  May  1, 1993  (58 
FR  26922.  May  6. 1993)  to  establish 
fishery  management  measures  for  the 
ocean  salmon  fisheries  off  Washington, 
Oregon,  and  California  for  the  month  of 
May.  The  emergency  rule  was  amended 
effective  June  1, 1993.  through  August  4. 
1993  (58  FR  31664,  June  4,  1993),  to 
establish  management  measures  for  the 
remainder  of  the  season  under  the 
assumption  that  those  management 
measures  would  be  extended  for  a 
second  90-day  period. 

Continuation  of  the  salmon  fisheries 
outlined  in  the  amended  emergency  rule 
is  necessary  to  allow  the  fishery  along 
the  coast  to  proceed  and  to  achieve  the 
objectives  for  Klamath  River  fall 
Chinook  salmon  as  agreed  by  the 
Department  of  Commerce  and  the 
Department  of  the  Interior.  These 


UMI 
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objectives,  which  provide  for  an 
increased  spawning  escapement  floor 
and  the  expected  harvest  by  the  Indian 
tribes  on  the  Klamath  River,  and  their 
rationale  are  described  in  detail  at  58  FR 
31664.  The  emergency  rule  must  be 
extended  for  an  additional  90  days  to 
implement  the  management  measures 
for  the  majority  of  the  1993  season  in 
order  to  prevent  an  inconvenient  and 
premature  closure  of  the  fishery.  The 
Council  concurs  in  a  90-day  extension. 
Therefore,  the  Secretary  extends  the 
effectiveness  of  the  amended  emergency 
rule  through  November  2, 1993. 

Comments:  NMFS  received  comments 
regarding  the  negative  economic  impact 
the  Secretary's  decision  would  have  on 
the  commercial  troll  fleet  and  coastal 
communities.  Other  comments 
expressed  concern  about  the  timing  and 
rationale  for  rejecting  the  management 
recommendations  produced  by  the 
lengthy  Council  process.  NMFS  also 
received  letters  in  support  of  the 
Secretary's  action. 

Response  to  Comments:  The 
Secretary's  decision  strikes  a  balance 
between  the  conservation  need  for 
additional  spawners  inriver  fishery 
needs,  and  the  economic  impacts  on  the 
ocean  fishery.  Klamath  River  fell 
Chinook  salmon  have  suffered  serious 
declines  in  recent  years.  The  revised 
spawning  escapement  floor  of  38,000 
natural  spav«mers  combined  with 
improved  environmental  conditions  in 
1993  and  the  Department  of  the 
Interior's  commitment  to  provide  more 
water  for  fish  production  in  the  Trinity 
River,  a  major  tributary  of  the  Klamath 
River,  will  substantially  improve  the 
probabiUty  that  Klamath  River  fall 
chinook  salmon  will  rebuild  to  a  level 
that  can  sustain  healthy  fisheries.  Tlie 
timing  of  the  Secretary's  decision  was 
dependent  on  the  outcome  of 
discussions  between  the  Department  of 
Commerce  and  the  Department  of  the 
Interior  over  unresolved  legal  issues 
concerning  the  nature  and  magnitude  of 


tribal  fishing  rights  on  the  Klamath 
River.  Both  Departments  agreed  to  seek 
an  orderly  resolution  of  the  legal 
dispute  in  time  for  the  1994 
management  process.  NMFS  continues 
to  support  the  Council  process,  and  will 
rely  on  the  Council  to  provide 
recommendations  to  the  Secretary  for 
fishery  management  actions  that  are  in 
the  long-term  interest  of  conser\'ation  of 
fishery  resources,  the  fishing  industry, 
and  the  Nation. 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of  E.O. 
12291  as  provided  in  section  8(a)(1)  of 
that  order  and  was  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
following  the  procedures  of  that  order  is 
not  possible. 

List  of  Subjects  in  SO  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  3. 1993. 
Nancy  Fotter, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-18818  Filed  »-3-93: 1:46  pm) 

BiUING  CODE  3610-22-M 


50  CFR  Part  675 

[Docket  No.  921185-3021;  I.D.  080293A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  1993  total  allowable  catch 
(TAG)  of  Pacific  ocean  perch  in  this 
area. 


EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t),  August  9, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP). 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fishery  by  operators  of 
vessels  using  trawl  gear  for  Pacific 
ocean  perch  in  the  AI  was  previously 
closed  under  §675. 20[a)(8)  (58  FR 
25952.  April  29,  1993). 

The  Regional  Director,  Alaska  Region. 
NMFS,  has  determined  that  the  1993 
TAG  for  Pacific  ocean  perch  in  the  AI 
has  not  been  reached.  Therefore,  NMFS 
is  rescinding  that  closure  and  is  re- 
opening directed  fishing  for  Pacific 
ocean  perch  in  the  AI,  effective  at  12 
noon,  A.l.t.,  August  9, 1993,  through  12 
midnight,  A.l.t..  December  31. 1993. 

Classification 

This  action  is  taken  under  §675.20 
and  complies  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  August  3, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-18830  Filed  8-5-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 


iMuaiiM  of  Ouartofty  Raport  on  th« 
Ragulatory  Aganda 

agency:  Nuclear  Regiilatory 
CommiMion. 

ACTION:  Issiiance  of  Regulatory  Agenda. 

SUMIARY:  The  Nuclear  Regulatory 
CommiMion  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter.  April  through  June,  of  1903. 
This  agenda  provides  the  public  with 
information  about  NRC's  ruleniiaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulema^ng  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  Section  610  of  the  Regulatory 
Flexibility  Act. 

A00RES8CS:  A  copy  of  this  report, 
designated  NRC  Regvdatory  Agenda 
(NUREG-0936)  Vol.  12.  No.  2.  is 
available  for  inspection,  and  copying  for 
a  fse,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington,  DC 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2303  or 
(202)  512-2249  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington.  DC  20013- 
7082. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Telephone:  (301)  492-7758, 
toll-free  number  (800)  368-5642. 


Dated  at  Bethesda.  Maryland,  this  29th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Dvrid  L.  Mayer. 

Chief,  Bulet  Beview  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
PublicotionM  Services,  Office  of 
Administration. 

(PR  Doc  93-18831  Piled  8-5-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-237-AO] 

Alrworthlnaas  DIractlvas;  Booing 
Modol  767  Sorios  Airplanaa  Equippod 
With  Rolls  Royco  RB211-S24  or 
Genorai  Electric  CF6-60C2  Sariaa 
Enginoa 

AOENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  This  action 
would  add  a  requirement  for  installation 
of  a  terminating  modification  on 
airplanes  equipped  with  Rolls  Royce 
engines,  and  repetitive  operational 
checks  of  the  gearbox  lod^s  and  of  the 
air  motor  brake  following 
accomplishment  of  the  installation.  This 
proposal  is  prompted  by  the 
identification  of  a  modification  that 
ensitfes  that  the  level  of  safety  inherent 
in  the  original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  possible 
discrepancies  that  exist  in  the  current 
thrust  reverser  control  system,  whidi 
could  result  in  an  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  Comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 


Attention:  Rules  Docket  No.  92-NM- 
237-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  lind 
Avenue,  SW,.  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lanny  Pinksta^,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2684; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92^slM-237-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 
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ATailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-237-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  October  7, 1991,  the  FAA  issued 
AD  91-22-02,  Amendment  39-8062  (56 
FR  51638,  October  15, 1991),  to  require 
inspections,  adjustments,  and  functional 
checks  of  the  thrust  reverser  system  on 
all  Boeing  Model  767  series  airplanes 
powered  by  Rolls  Royce  RB21 1-524  or 
General  Electric  CF6-80C2  series 
engines.  That  action  was  prompted  by 
an  ongoing  design  review,  resulting 
from  an  accident  investigation  from 
which  it  had  been  determined  that, 
prior  to  the  accident,  the  airplane 
apparently  experienced  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Deployment  of  a  thrust 
reverser  in  flight  could  result  in  reduced 
controllability  of  the  airplane.  The 
requirements  of  that  AD  are  intended  to 
ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  the  possible  discrepancies  in 
the  thrust  reverser  control  system  that 
can  result  in  the  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

Since  the  issuance  of  that  AD,  Boeing 
and  the  FAA  have  identified  a 
modification  for  Model  767  series 
airplanes  equipped  with  Rolls  Royce 
RB21 1-524  series  engines,  which,  when  . 
accomplished,  will  ensure  that  the  level 
of  safety  inherent  in  the  original  type 
design  of  the  thrust  reverser  system  is 
further  enhanced.  The  FAA  has 
determined  that  the  accomplishment  of 
this  modification  will  prevent  possible 
discrepancies  that  exist  in  the  current 
thrust  reverser  control  system,  which 
could  result  in  an  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0059, 
Revision  2,  dated  June  10, 1993,  that 
describes  procedures  for  installation  of 
a  second  locking  gearbox  system  on  the 
left-  and  right-hand  engine  thrust 
reversers  on  Model  767  series  airplanes 
equipped  with  Rolls  Royce  RB21 1-524 
series  engines  to  minimize  the 
possibility  of  an  imcommanded  in-flight 
deployment  of  the  thrust  reversers.  This 
modification  involves  revising  certain 
wiring  and  installing  new  wiring  on  the 
engine  fan  case,  strut,  wing  leading 
edge,  and  body  to  the  electrical 
equipment  center.  The  FAA  has 
determined  that  accomplishing  this 


modification  in  accordance  with  the 

service  bulletin  would  positively 
address  the  identified  unsafe  condition 
with  regard  to  those  airplanes  equipped 
with  Rolls  Royce  RB21 1-524  series 
engines. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
78-0047,  Revision  2,  dated  January  21, 
1993  (for  Model  767  series  airplanes 
equipped  with  General  Electric  CF6- 
80C2  series  engines),  that  adds  airplanes 
to  the  service  bulletin  effectivity.  In 
addition,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
78-0048,  Revision  1,  dated  March  26, 
1992,  that  revises  the  original  issue  of 
the  service  bulletin  by  adding 
procedures  for  an  insulation  test  and  a 
troubleshooting  test  for  Model  767 
airplanes  equipped  with  Rolls  Royce 
RB211-524  series  engines.  The  FAA  has 
included  these  latest  revisions  of  the 
service  bulletins  in  this  proposal  as  the 
appropriate  service  information  sources. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-22-02  to  continue  to 
require  inspections,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
system.  Those  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  latest  revisions  of 
the  service  bulletins  (described 
previously). 

This  AD  also  would  add  a 
requirement  for  installation  of  a  second 
locking  gearbox  system  on  the  tlirust 
reversers  on  Model  767  series  airplanes 
equipped  with  Rolls  Royce  RB21 1-524 
series  engines,  which,.when 
accomplished,  would  terminate  the 
requirements  of  the  existing  AD  for 
those  airplanes.  The  installation  would 
be  required  to  be  accomplished  in 
accordance  with  the  modification 
service  bulletin  described  previously. 

This  action  also  would  require 
repetitive  operational  checks  of  the 
numbers  2  and  3  gearbox  locks  and  the 
air  motor  brake  following 
accomplishment  of  the  installation. 
These  components  are  the  locking 
devices  that  prevent  inadvertent  in- 
flight deployment  of  the  thrust  reverser. 
Operational  checks  of  these  components 
will  detect  latent  failures  of  the 
components  and  are  necessary  in  order 
to  ensure  the  integrity  of  the  Oirust 
reverser  system.  These  operational 
checks  would  be  required  to  be 
accomplished  in  accordance  with 
procedures  described  in  the  airplane 
maintenance  manual. 

There  are  approximately  155  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 


estimates  that  42  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  22  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $50,820.  or  $1,210  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

Currently,  there  are  no  Model  767 
series  airplanes  equipped  with  Rolls 
Royce  RB21 1-524  series  engines  on  the 
U.S.  Register.  However,  should  an 
an^ected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  would  require  approximately  754 
work  hours  to  accomplish  the  proposed 
mocttfication,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  for 
installation  of  the  modification  would 
be  $41,470  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantia!  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distruction  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
Safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
^'^ministration  proposes  to  amend  14 
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CFR  part  39  of  Um  Fadual  Aviation 
RBguIatknis  as  fi^owK 

PART  3»— AIRWORTHMESS 


1.  The  autlMvity  citation  for  part  39 
contiiraea  to  raed  as  foDows: 


;  49  U.S.C  App.  13S4(«).  1421 
and  1423: 49  VSX:.  ia6(g):  and  14  CFR 
11.89. 


•39-1* 

2.  Section  39.13  U  amaoded  if 
removing  amandment  39-B062  (56  FR 
51638,  Octofaor  15. 1991).  and  by  adding 
a  new  airworthinass  diisctiva  (AO).  to 
raadasfeUowK  I 


UMI 


:  Dockat  92-NM-237-AD.  Supersedes 
AO  91-23-02,  Amandawnt  3»-«062. 

AmlkvNUtjr:  All  Modal  767  nriet 
liiplaaaa  aqiiJ|»pad  wiQi  Rolls  Royce  RB211- 
524  Mfiw  HigiDaa  or  Ganenl  Electric  (76- 
80C2  a«iee  aoginee.  oartificatod  in  any  • 
category. 

Compliance:  Raquirad  as  indicated,  unless 
accompUsbad  previously. 

To  msure  tfaa  integrity  of  the  Eail  safs 
featurae  of  die  tbnist  revwser  system, 
•ccsmpUah  dia  fioUowing: 

(a)  For  airplanes  equipped  with  Rolls 
Royca  RB211-S24  saciee  engines:  Within  30 
days  aflar  October  15, 1991  (the  eftsctive  date 
of  AD  91-22-02.  Amendment  39-6062). 
perfonn  the  inspections,  adjustments,  and 
nmctlaoal  diada  described  in  Boeing 
Service  Bolletin  767-76-0048,  dated  August 
15, 1991.  or  Rarision  1,  ihted  March  26, 
1902.  AAsr  the  sAsctive  date  of  this  AD. 
these  actions  shall  be  acoonqilislaed  only  in 
actxwdanca  with  Raviaion  1  (tf  the  aenrica 
bulletin. 

(1)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AO,  repeat  all  inqxictians  and 
ftmctinnal  diecks  in  accordance  with  the 
service  boUetm  at  biteivals  not  to  exceed 
3.000  fli^  hours. 

(2)  Repeat  the  ftinctional  check  of  the 
grounding  wire  ior  the  thrust  revarser 
Salador  Sequence  Valve  (SSV)  in  accordance 
with  parapaph  OLE.  of  the  service  bulletin 
at  intanrals  not  to  exceed  1,500  flight  hours, 
and  whenever  maintenance  action  is  taken 
that  would  disturb  the  SSV  grounding 
dnniit 

(b)  Par  airplanes  equipped  with  General 
Electric  (T6-8aC3  series  engines:  Within  30 
days  aftw  October  15, 1991  (the  effective  date 
of  AO  81-22-02,  Amendment  3»-8062). 
perform  the  inspections,  adjustments,  aiid 
functional  checks  described  in  Boeing 
Service  Bulletin  767-76-0047,  dated  August 
22, 1991,  Revision  1.  dated  March  26. 1992, 
or  Revision  2,  dated  January  21, 1993.  After 
the  effective  date  of  this  AD,  these  actions 
■hall  be  accomplished  only  in  accordance 
widi  Revision  2  of  the  service  bulletin. 

(1)  Except  as  provided  by  paragraph  (bX2) 
of  this  AD.  repeat  all  inspections  and 
functional  checks  in  accordance  with  the 
service  bulletin  at  intervals  not  to  exceed 
3.000  flight  hours. 

(2)  Repeat  the  famotonal  dieck  of  the 
grounding  wire  fur  the  thmst  reveraer 
Diiectioari  Pilot  Valve  (DPV)  in  accordance 


with  the  service  buUetia  at  intervals  not  to 
exceed  1 ,500  flight  hours,  and  whenever 
maintenance  action  is  taken  that  would 
disturb  the  DPV  grounding  circuit 

(c)  If  any  of  the  inspections  and/or 
functional  checks  required  by  paragraph  (a) 
or  (b)  of  this  AD  cannot  be  successmlly 
f>erfonned.  or  if  those  inspections  and/or 
functional  checlcs  result  in  findings  that  are 
unaccqiUble  in  accordance  with  Boeing 
Service  Bulletin  767-78-0048,  dated  August 

15. 1991.  or  Revision  1,  dated  March  26. 
1992;  or  Boeing  Service  Bulletin  767-76- 
0047,  dated  August  22, 1991.  Revision  1, 
dated  March  26, 1992,  or  Revision  2,  dated 
January  21, 1993;  accomplish  paragraphs 
(cKD  and  (c)(2)  of  this  AD.  After  the  effective 
date  of  this  AD,  the  actions  required  by 
peragraph  (cM2)  of  this  AD  shall  be 
accomplished  only  in  accordance  with 
Boeing  Service  Bulletin  767-78-0048, 
Revision  1,  dated  March  26, 1992;  or  Boeing 
Service  Bulletin  767-78-0047,  Revision  2. 
dated  January  21, 1993;  as  applicable. 

(1)  Prior  to  further  flight,  deactivate  die 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Document 
D630T002,  "Boeing  767  Dispatch  Deviation 
Guide,"  Revision  11,  dated  March  15, 1993. 
No  more  than  one  reverser  on  any  airplane 
maylie  deactivated  under  the  provisions  of 
this  paragnq>h. 

(2)  Within  10  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reversal  mtist  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0048,  dated  August  15. 
1991,  at  Revision  1,  dated  March  26. 1992; 
or  Boeing  Service  Bulletin  767-78-0047, 
dated  August  22, 1991.  Revision  1.  dated 
March  26, 1992,  or  Revision  2,  dated  January 
21, 1993;  as  applicable.  Additionally,  the 
inspections  and/  or  functional  checks 
required  by  paragraph  (a)  or  (b)  of  this  AD 
must  be  successfully  accomplished:  once  this 
is  accomplished,  the  thrust  reverser  most 
then  be  reactivated. 

(d)  For  airplanes  equipped  with  Rolls 
Royce  RB211-B24  series  engines:  Within  3 
years  after  the  elective  date  of  this  AD, 
install  a  second  locking  gearbox  system  on 
the  left-  and  right-hand  engine  thnist 
reversers,  in  accordance  with  Boeing  Service 
Bulletin  767-78-0059,  Revision  2.  dated  June 
10. 1993.  Within  3,000  flight  hours  after 
accomplishing  diis  modification,  or  within 
1,000  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours:  perform  operational  checks  of 
the  number  2  and  niunber  3  gearbox  locks 
and  of  the  air  motor  brake  In  accordance  with 
the  Airplane  Maintenance  Manual,  Task  78- 
30-00-715-132-DOO;  Item  11.  "Gearbox  Lock 
and  Air  Motor  Brake  Test;"  page  537.  dated 
August  10, 1992;  page  538.  dated  November 
10. 1992;  page  539,  dated  August  10, 1992; 
and  pages  540  through  543.  dated  November 

10. 1992. 

(e)  For  airplanes  equifiped  with  Rolls 
Royce  RB21 1-524  series  engines: 
Accomplishment  of  the  modifications  and 
periodic  operational  checks  required  by 
paragraph  (d)  of  this  AD  constitutes 
terminating  action  for  die  inspections, 
adjustments,  and  functional  chedcs  required 
by  paragraph  (a)  of  this  AD. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Spedal  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 

Darreil  M.  Pederson. 

Acting  Manager,  Transport  airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-18808  Filed  8-5-93;  8:45  am] 
aHJJNQ  COOC  4aTe-13-M 


14  CFR  Part  39 

[Docket  No.  92-MM-173-A01 

Alrworthinoss  Directlvos;  Boeing 
Modal  757  Saries  Alrplanaa  Equipped 
with  Pratt  and  Whitney  PW2000  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

9UMMARY:  This  document  revises  an 
earlier  proi}08ed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  757  series  airplanes,  that  would 
have  superseded  an  existing  AD  to 
require  inspections,  adjustments,  and 
functional  checks  of  the  engine  thmst 
reverser  system  and  installation  of  an 
additional  thrust  reverser  system 
loclcing  feature.  That  proposal  was 
prompted  by  results  of  a  safety  review 
of  the  thrust  reverser  system  on  these 
airplanes.  This  action  revises  the 
proposed  rule  by  revising  the 
compliance  time  for  accomplishing  the 
modification;  adding  airplanes  to  the 
epphcability;  and  requiring  periodic 
functional  tests  of  the  locking  feature 
follgwing  its  installation.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  deplojmaent  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  oi  the  airplane. 
DATES:  Comments  must  be  leoeived  by 
September  17, 1993. 
A0DRESSE9:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
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Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
173-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

jefbey  Duven,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2688; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spociPied  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-173-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


92-NM-173-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  December  14, 1992  (57  FR 
59001).  That  NPRM  would  have 
superseded  AD  91-20-09,  Amendment 
39-8043  (56  FR  46725,  September  16, 
1991).  to  require  certain  inspections, 
adjustments,  and  functional  checks  of 
the  engine  thrust  reverser  system; 
modification  of  the  engine  thrust 
reverser  directional  control  valve;  and 
installation  of  an  additional  thrust 
reverser  system  locking  feature  (sync 
lock),  which,  when  accomplished, 
would  terminate  the  requirements  for 
repetitive  inspections  and  functional 
checks.  That  NPRM  was  prompted  by 
results  of  a  safety  review  of  the  thrust 
reverser  system  on  these  airplanes, 
which  revealed  that  the  installation  of 
additional  features  to  further  reduce  the 
likelihood  of  an  in-flight  thrust  reverser 
deployment  is  necessary.  Deployment  of 
a  thrust  reverser  in  flight  could  result  in 
reduced  controllability  of  the  airplane. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that,  following 
installation  of  the  sync  lock  (either  in 
production  or  by  retrofit),  a  periodic 
functional  test  must  be  accomplished  on 
all  airplanes  to  ensure  the  integrity  of 
the  sync  lock.  Indication  of  failures, 
resulting  in  an  "unlocked"  sync  lock,  is 
not  provided  as  part  of  this  proposed 
installation.  In  light  of  this  design 
implementation,  the  FAA  has 
concluded  that  a  periodic  functional  test 
of  the  sync  lock  is  necessary  for  all 
airplanes,  as  proposed  in  paragraph  (e) 
of  this  NPRM.  The  functional  test  and 
correction  of  any  discrepancy  found 
would  be  required  to  be  accomplished 
in  accordance  with  procedures  defined 
in  the  Boeing  757  Maintenance  Manual. 
The  FAA  may  later  revise  the  proposed 
interval  at  which  this  test  is  to  be 
accomplished,  based  on  sync  lock 
service  experience. 

The  economic  impact  information, 
below,  has  been  revised  to  include  the 
one  additional  work  hour  that  would  be 
necessary  to  accomplish  each  functional 
test. 

In  addition,  since  all  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  PVV2000  series  engines  would 
be  subject  to  this  requirement,  the 
applicability  statement  of  the  proposal 
has  been  revised  accordingly. 


The  FAA  has  reviewed  and  approved 
Revision  2  to  Boeing  Service  Bulletin 
757-78-0028,  dated  January  14,  1993. 
The  service  bulletin  revision  divides  the 
thrust  reverser  sync  lock  installation 
into  work  packages  that  operators  can 
accomplish  in  increments  of  48  hours  or 
less.  The  proposed  AD  includes 
reference  to  this  revised  service  bulletin 
as  an  additional  appropriate  source  of 
service  information. 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  deployment 
of  a  thrust  reverser  in  Hight  and 
subsequent  reduced  controllability  of 
the  airplane. 

The  FAA  has  given  due  consideration 
to  comments  submitted  in  response  to 
the  original  NPRM: 

One  commenter  to  the  NPRM  requests 
that  the  FAA  revise  the  proposed  rule  to 
indicate  that  approvals  of  alternative 
methods  of  compliance  for  AD  91-20- 
09  remain  in  effect  for  purposes  of 
compliance  with  the  proposed  AD.  The 
commenter  does  not  believe  that 
operators  should  be  required  to  reapply 
for  approved  deviations  to  a  restated 
provision  in  an  AD  simply  because  the 
AD  number  has  been  changed. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  did  not 
intend  to  restrict  previously  approved 
alternative  methods  of  compliance  for 
AD  91-20-09  from  remaining  effective 
under  a  superseding  AD.  A  note  is 
included  in  paragraph  (g)  of  this 
supplemental  NPRM  to  state  that 
approvals  of  alternative  methods  of 
compliance  for  AD  91-20-09  remain 
effective  for  the  proposed  requirements 
of  paragraphs  (a)  through  (c)  of  thi^  AD. 

This  commenter  also  requests  that  the 
compliance  time  for  accomplishing  the 
modification  required  by  proposed 
paragraph  (d)  be  revised  to  remove  the 
requirement  that  each  operator 
accomplish  the  installation  on  at  least 
20  percent  of  the  affected  fleet  in  its 
possession  during  each  one-year  period 
of  the  proposed  S-year  compliance 
period.  The  commenter  states  that    . 
adoption  of  the  proposed  compliance 
requirements  would  cause  operators  to 
schedule  special  times  for  the 
accomplishment  of  this  modification  at 
additional  expense  over  that  estimated 
in  the  cost  impact  analysis  of  the  AD. 
Additionally,  the  commenter  states  that 
the  proposed  compliance  period  would 
discourage  operators  from  beginning  the 
modifications  before  the  final  rule 
becomes  effective,  since  credit  is  given 
only  for  installations  accomplished 
within  each  of  the  five  one-year  periods 
included  in  the  compliance  time. 

The  FAA  concurs  with  the 
commenter's  request.  In  evaluating  the 
current  status  of  the  fleet,  the  FAA  Ins 
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du(0iuiined  tbst  operators  sre 
accomplishing  the  modification  in  a 
timely  manner,  even  in  the  absence  of 
a  nendated  schedule.  Theiefore., 
revising  the  oomptiance- time  as 
reouet^d  mil  not  adversely  affsct 
saraty,  and  will  allow  the  modification 
to  be  performed  at  a  base  during 
regttlvly  sfJiedule  maintenance  where 
special  equipment  and  trained 
maintenance  personnel  will  be 
available.  Paragraph  (d)  of  this 
supplemental  NPRM  has  been  revised 
accordingly. 

Since  certain  of  the  changes  deacribed 
previously  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide    ■ 
additional  opportunity  for  publiq 
comment. 

There  are  approximately  211  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  192  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  the  modiflcation  required 
by  this  proposed  AD,  that  it  would  take 
approximately  624  work  hours  per 
airplane  to  accomphsh  that  proposed 
modincatifui.  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  accomplish  the  proposed 
modification  is  estimated  to  be 
$6,589,440.  or  $34,320  per  airplane. 

In  addition,  the  FAA  estimates  that 
270  airplanes  of  U.S.  registry  would  be 
required  to  accomplish  the  periodic 
functional  tests  required  by  this 
proposed  AD,  that  it  would  take 
approximatdy  1  work  hour  per  airplane 
to  accomplish  each  functional  test,  and 
that  the  average  labor  rate  is  $53  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  to  accomplish  each 
functional  test  is  estimated  to  be 
$14,850,  or  $55  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,604,290. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  FederaUsra  Asseaament. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  PoKcies 
and  Procedures  (44  PR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "A0DRE5SES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Aawndment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHIN^S 
DIRECTIVES 

1.  The  authority  citaticui  for  part  39 
continues  to  read  as  follows: 

AiAority:  49  U.S.C  An>.  1354(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFK 
11.89. 

§39.13— lAmendedJ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8043  (56  FR 
46725,  September  16,  1991),  and  by 
adding  the  following  new  airworthiness 
directive  (AD),  to  read  as  follows: 

Boeing:  Docket '92-NM-173-AD.  Supersedes 
AD  91-20-OQ,  Amendment  39-8043. 

AppiicabUity:  All  Model  757  series 
airplanes  equipped  with  Pratt  and  Whitney 
PW2000  series  engines,  certificated  ia  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AD  91-20-09, 
Amendment  39-6043.  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the 
requirements  of  AD  91-20-09  have  been 
accomplished  previously,  )>aragraphs  (a)  and 
(b)  of  this  AD  do  not  require  tiiose  actions  to 
be  repeated. 

Nate  2:  Paragraph  (d)  of  this  AO  restates 
the  requirement  for  repetitive  Inspections 
conUinad  in  paragraph  (d)  of  AD  91-20-09. 
Amendnaent  39-8043.  Paragraph  (d)  of  this 
AD  requires  that  the  first  inspection  required 
by  this  AD  must  be  performed  within  the 
specified  repetitive  inspection  interval  after 


the  last  inspectiaii  performed  io  acaxdasce 
with  ponfnpli  (d)  of  AD  91-20-09. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  sutwequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  14  days  after  September  16. 
1991  (the  efHactive  date  of  AD  91-20-09, 
Amendment  39-8043),  accomplish  either 
paragraph  (aXD  or  (a)(2)  of  diis  AD. 

(1)  Accomplish  both  paragraphs  (a)(1)(i) 
and(aKlHi>]ofthisAD: 

(i)  Inspect  the  thrust  reverser  Directional 
Control  Valve  (DCV)  assemblies  of  both 
engines  to  determine  the  solenoid-driven 
pilot  valve's  part  number,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-78A0027, 
dated  September  9. 1991. 

(A)  If  any  DCV  has  a  suspect  pilot  valve  as 
specified  in  the  service  bulletin,  prior  to 
fiirthor  flight,  replace  the  DCV  with  a  DCV 
that  has  a  part  number  of  a  non-suspect 
solenoid-driven  pilot  valve,  in  accordance 
with  the  service  bulletin. 

(B)  If  a  DCV  has  a  non-suspect  solenoid- 
driven  pilot  valve  as  specified  in  the  service 
bulletin,  that  pilot  valve  does  not  need  to  be 
replaced. 

(ii)  Perform  all  tests  and  inspections  of  the 
.  engine  thrust  reverser  control  and  indication 
system  on  both  engines  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991.  Prior  to  further  flight, 
correct  any  discrepancy  found  in  accordance 
with  the  service  bulletin. 

(2)  Accomplish  paragraph  (a)(1)  of  this  AD 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engine's  throat  reverser. 
in  accordance  with  section  78-31-1  of 
Boeing  Docimient  D630N002,  "Boeing  757 
Dispatch  Deviation  Guide,"  Revision  8,  dated  • 
January  15, 1991. 

(b)  Within  24  days  after  September  16, 
1991  (the  effective  date  of  AD  91-20-09, 
Amendment  39-6043),  the  requirements  of 
paragraph  (a)(1)  of  this  AD  must  be 
accomplished  on  both  engines'  thrust 
reverser  systems. 

(c)  Repeat  the  tests  and  inspections 
specified  in  paragraph  (a)(l)(ii)  at  intervals 
not  to  exceed  3,000  flight  hours,  and  prior  to 
further  flight  following  any  maintenance  that 
disturbs  the  thrust  reverser  control  system. 
Prior  to  further  flight,  correct  any 
discrepancy  found  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9. 1991. 

(d)  Within  S  years  after  the  effective  date 
of  this  AD,  iostall  an  additional  thrust 
reverser  system  locking  feature  (sync  lock 
installation),  in  accordance  with  Boeing 
Service  Bulletin  757-78-0028,  Revision  1. 
dated  October  29, 1992,  or  Revision  2,  dated 
January  14. 1993. 

(e)  Within  1,000  houn  time- in-service  after 
installing  the  sync  lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  1 ,000  hours  time-in- 
service  after  the  sfbctive  date  ai  this  AD, 
whichever  occurs  later:  and  thereafter  at 
intervals  not  to  exceed  1 ,000  hours  time-in- 
service:  Perform  functional  tests  of  the  sync 
lock  in  accordance  with  the  "Thrust  Reverser 
Auto  Restow  and  Sync  Lock  Test"  procedure 
described  in  Section  78-31-00,  pages  507- 
516.  dated  June  20, 1992,  of  the  Boeing  757 
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Maintenanc0  Mutual.  Prior  to  fiuthsr  fll^t, 
correct  any  diKrepancy  found  in  accordance 
with  proceduret  mtcribed  in  the  Boeing  757 
Maintenance  Manual. 

(f)  Installation  of  the  lync  lock,  as  required 
by  paragraph  (d)  of  this  AO,  constitutes 
terminating  action  far  the  requirements  of 
paragraphs  (a^  through  (c)  of  this  AD. 

(g)  An  alteraative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  lev»l  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Ceitiikation  OtBca  (AGO),  PAA, 
Transport  Airplane  Directorate.  (hMrators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Approvals  of  alternative  methods 
of  compliance  issued  for  AD  91-20-09 
constitute  valid  approvals  for  compliance 
with  the  requirements  of  paragraphs  (a) 
through  (c)  of  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 

DarreD  M.  Pedarson, 

Acting  Managar,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Dcic.  93-18809  Tiled  8-5-93;  8:45  am] 
■iUJNQ  COM  4eia-19-P 


14CFRPart71 

[AirsfMM  Dodwl  No.  93nAW^^ 

Proposed  Estebllshment  of  Cless  D 
Alrspsce;  Gila  Bend,  Arizona 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Gila  Bend 
Air  Force  (AF)  AuxiUary  (AUX)  Field. 
Giia  Bend.  Arizona.  The  U.S.  Air  Force 
operates  a  control  tower  at  Gila  Bend  AF 
AUX  Field  with  an  associated  airport 
traffic  area.  Airspace  Reclassification, 
which  becomes  efiiBCtive  September  16, 
1993,  will  discontinue  the  use  of  the 
term  "airport  traffic  area"  and  eliminate 
those  ATA's  not  already  designated  to 
become  Class  D  airspace.  As  a  result,  the 
requirement  for  two-way  radio 
communication  with  the  control  tower 
at  Gila  Bend  AF  AUX  Field  would 
lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Qass  D 
airspace  to  contain  instrument  flight 
rules  (IFR)  operations  and  continue  the 
existing  two-way  radio  communication 


requirement  at  Gila  Bend  AF  AUX 

Field. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch,  - 
AWP-530,  Docket  No.  93-AWP-5.  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western -Pacific  Region, 
Federal  Aviation  Administration,  room 
2010, 15000  Aviation  Boulevard. 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  CaUfbmia  90261. 
telephone  (310)  297-0010. 

SUPPLEMENTARY  SVORMATION: 

Comments  Invited 

Literested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  fw 
examination  in  the  System  Management 


Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard.  Lawndale, 
CaUfomia.  both  before  and  eHer  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  Mrith  FAA  personnel  copcemed 
with  this  rulenoaking  will  be  fUed  In  the 
docket 

Availability  of  NPRKTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  requeet  to  the  Fednal 
Aviation  Administration,  System 
Management  Branch.  AWP-S30.  P.O. 
Box  92007,  Worldway  Postal  Center.  Loe 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NRPM's  should  also 
request  a  copy  of  Advisory  Ciicular  No. 
1 1-2 A  whicn  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Gila  Bend 
AF  AUX  Airport,  Gila  Bend.  AZ.  The 
U.S.  Air  Force  operates  a  control  tower 
at  Gila  Bend  AF  AUX  Field  with  an 
associated  airport  traffic  area  (ATA). 
Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"airport  traffic  area"  and,  for  current 
control  zones  with  operating  control 
towers,  replace  it  with  the  designation 
"Class  D  airspace."  Only  ATA's  already 
designated  to  become  Class  D  airspace 
will  continue  to  exist;  Gila  Bend  AF 
AUX  Field  has  not  been  so  designated. 
As  a  result,  the  requirement  for  two-wray 
radio  communication  with  the  control 
tower  at  Gila  Bend  AF  AUX  Field  would 
lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  contain  IFR  operations  and 
continue  the  existing  two-way 
commimication  requirement  at  Gila 
Bend  AF  AUX  Field.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  is  published  in  paragraph  5000 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  enective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16, 1993  (58 
FR  36298;  July  6. 1993).  The  Clsss  D 
airspace  designation  listed  in  the 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tedmical 
regulations  for  which  hequent  and 
routine  amendments  are  necessary  to 
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keep  them  operationally  current,  h, 
therefoie— (1)  is  not  a  "maior  rule" 
under  Executive  Order  12291:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regiuatory  Policies  and  Procedures  (44 
PR  11034:  Pebruary  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impect  is  so  minimal.  Since  this  is  a 
routine  matter  that  vrill  only  a^ct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promiUgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Plexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-(AMEN0E0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510:  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 49  U.S.C  106(g):  14  CFR 
11.69.  , 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A  Airspace 
designations  and  reporting  points,  dated 
June  17, 1993,  and  eHective  September 
16, 1993,  is  amended  as  follows: 

Paragraph  5000— Subpart  D—Qass  D 
Ainpoca 


AWP  AZ  CZ  Gila  Band  [Nmvl 

Gila  Bend  AF  AUX  Airport,  Gila  Band,  AZ 
(Ut.  3r53'06''  N.  long.  112'43'14 "  W) 
That  ainpaca  extending  upward  from  the 
tuthcB  up  to  and  including  3.900  faet  MSL 
within  a  4.2-mile  radius  of  Gila  Beml  AF 
AUX  Airport,  excluding  that  airspace  within 
Restricted  Area  R-2305.  This  Class  D 
ainpece  is  effBctive  during  the  specific  dates 
aod  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•        •        •        •        • 

Issued  in  Los  Angeles,  California,  on  July 
14, 1993. 
Harvey  LRiabd. 

Acting  Manager,  Air  Traffic  Division. 
WestBm-Pacific  Begion. 

(FR  Doc.  93-18848  Filed  8-5-93: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapeoe  Docket  No.  93-ANM-20] 

Propoaad  Alteration  of  Jat  Rout*  J- 
171;  CO 

AGENCY:  Federal  Aviation 

Administration  (PAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 


f:  This  proposed  rule  would 
revoke  a  portion  of  Jet  Route  J-171  from 
Hugo,  CO,  to  Kiowa,  CO,  because  the 
Kiowa,  CO,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  is 
scheduled  to  be  decommissioned  after 
the  new  Denver  International  Airport 
becomes  operational.  The  intended 
effect  of  this  action  is  to  support  the 
new  Denver  International  Airport 
airspace  realignment. 
DATES:  Comments  must  be  received  on 
or  before  September  17, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
93-ANM-20,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
at  the  office  of  the  Regional  Air  Traffic 
Division. . 

FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  W.  Thomas,  Airapace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  tubmit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  93- 
ANM-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  the  FAA 
peraonnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affaira,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM'S  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
prt>cedure. 

ThePropoeal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  a  portion  of  Jet  Route  J-171  fi-om 
Hugo,  CO,  to  the  Kiowa,  CO,  VORTAC 
because  the  Kiowa,  CO,  VORTAC  is 
scheduled  to  be  decommissioned  after 
the  new  Denver  International  Airport 
becomes  operational.  This  action  would 
accommodate  the  new  Denver 
International  Airport  airspace 
realignment.  Jet  routes  are  published  in 
paragraph  2004  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6, 1993).  The  jet  route  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    (AmMMted) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004— Subpart  A — Qass  A 
Ainpace. 


)-171  (Revind) 

From  Totw.  CO.  to  Hugo.  CO. 

Issued  in  Washington,  DC,  on  July  20. 
1993. 

Harold  W.  BwJtar, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  93-18849  Filed  8-5-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heelth  Service 

42  CFR  Part  63 

RiN  0905-AD28 

Tralneeshipe 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  Department  of 
Health  and  Human  Services. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  proposes  to  issue  revised 
regulations  concerning  research 
traineeships  awards.  The  revised 
regulations  are  intended  to  provide  NIH 
with  the  flexibility  needed  to  effectively 
support  the  development  and  operation 
of  a  variety  of  training  programs 
essential  to  its  research  mission. 
DATES:  Comments  must  be  received  on 
or  before  October  5, 1993. 
AOOflESSES:  Comments  should  be  sent  to 
Mr.  John  J.  Migliore.  NIH  Regulations 
Officer,  National  Institutes  of  Health. 
Building  31.  room  3B11.  9000  Rockville 
Pike.  Bethesda,  Maryland  20892. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  J.  Migliore,  at  the  address  above,  or 
telephone  (301)  496-2832  (not  a  toll-free 
number). 

SUPf>l£MENTARY  INFORMATION:  Section 
405(b)(1)(C)  of  the  PHS  Act  authorizes 
the  Secretary,  acting  through  the 
directors  of  the  national  research 
institutes  of  NIH.  which  pursuant  to 
Public  Law  102-321  include  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institute  on  Drug  Abuse  (NIDA),  and  the 
National  Institute  of  Mental  Health 
(NIMH),  to  conduct  and  support 
research  training  for  which  fellowship 
support  is  not  provided  under  section 
487  of  the  PHS  Act.  and  which  is  not 
residency  training  of  physicians  or  other 
health  professionals.  Additionally, 
section  472  of  the  PHS  Act  authorizes 
the  award  of  traineeships  in  medical 
library  science  and  related  fields,  and 
section  484  authorizes  the  Director  of 
the  National  Center  for  Nursing 
Research  (NCNR)  of  NIH  to  provide 
research  training  and  instruction,  and  to 
establish  research  traineeships  and 
fellowships.  Under  these  authorities. 
NIH  offers  research  traineeships  to 
qualified  individuals.  The  existing 
regulations  at  42  CFR  part  63  covering 
traineeships,  promulgated  on  December 
12. 1956  (21  FR  9868).  are  obsolete.  This 
proposed  rule  would  revise  the  existing 
regulations  in  their  entirety  to  cover 
traineeships  awarded  by  NIH  pursuant 


to  sections  405(bHlNC).  472.  and  484  of 
the  PHS  Act.  The  revised  regulations  are 
intended  to  provide  NIH  with  the 
flexibility  needed  to  effectively  support 
the  development  and  operation  of  a 
variety  of  training  programs  essential  to 
its  research  mission.  The  purpose  of  this 
notice  is  to  invite  public  comment 
concerning  the  proposed  rule.  The 
following  statements  are  provided  as 
public  information. 

1.  Regulatory  Impact  Statement 

The  proposed  rule  has  been  r  >viewed 
in  accordance  with  the  requirements  of 
Executive  Order  No.  12291.  This  rule 
simply  establishes  the  procedures  by 
which  traineeships  are  managed  and 
does  not  create  any  anti-competitive, 
economic,  or  other  effects  which  would 
make  this  a  major  rule.  Therefore,  the 
Secretary  has  determined  that  it  does 
not  constitute  a  major  rule  as  specified 
in  that  Order,  and  that  a  Regulatory 
Impact  Analysis  is  not  required. 

2.  Regulatory  Flexibility  Analytic 

The  proposed  rule  has  been  reviewed 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  of  1980  (S 
U.S.C.  chapter  6).  This  rule  simply 
establishes  the  procedures  by  which 
traineeships  for  individuals  are 
managed  and  does  not  effect  small 
entities.  Therefore,  the  Secretary  has 
determined  that  compliance  with  the 
proposed  regulations  would  not  have  a 
sig.nificant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

3.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
subject  to  Office  of  Management  and 
Bud^pt  (OMB)  review  and  approval 
unddr  the  Papierwork  Reduction  Ad  of 
1980  (44  U.S.C.  chapter  35).  The 
information  collection  is  §  63.6(b) 
regarding  application  materials  and  the 
associated  burden  were  previously 
approved  by  OMB  under  OMB  Approval 
Number  0925-0299  (expires  October  31. 
1993).  The  title,  description,  and 
respondent  description  of  the 
information  collection  requirements 
specified  in  this  proposed  rule  and 
reported  to  OMB  are  presented  below 
with  an  estimated  annual  burden. 
Organizations  and  individuals 
interested  in  commenting  on  the 
information  collection  requirements  are 
invited  to  send  their  comments  to:  Dr. 
Charles  MacKay,  Project  Clearance 
Officer,  National  Institutes  of  Heelth, 
Building  1,  room  328,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892,  and/or 
OMB  Desk  Officer.  Office  of  Liformation 
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and  Ragulatory  Affairs.  0MB,  New 
Executive  Office  Building,  room  3208. 
725  17th  St..  NW..  Washington.  DC 
20503. 

Title:  National  Institutes  of  Health 
Research  Traineeships 


Description:  the  information    , 
collection  will  be  used  by  NIH  to 
determine  an  applicant's  eligibility  to 
apply  for  a  trainaeship,  ensure  that  an 
awardee  agrees  to  comply  with  the 
terms  and  conditions  of  the  trainaeship. 


and  ensure  that  an  awardee  shows  good 
cause  for  not  reimbursing  PHS  for  any 
overpayment  of  stipends  or  other 
allowances  because  of  early  termination 
of  the  traineeship  or  any  other  reason. 
Respondent  Uiiscription:  Individuals 
or  households. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Annual  num- 
ber of  re- 
spondents 


Annual  fre- 
quency 


Average 

burden  per 

response 


AnrHjai  burden 
hours 


S  63.6(b) 

Summer  FeHovvship  Applicants 

Predodoral  A  Poaldoctoral  Applicants  .. 

Summer  FeaovvsNp  References  

Pradoctoral&  Postdoctoral  References 


3.000 

400 

6,000 

1.200 


1 

1 

J3 

.33 


3.000 
400 

2.000 
400 


Subtotal 


10.600 


.55 


<  (5.800) 


163.8(c)  . 
f  63.9(a) . 

ToM 


100 
100 


.25 
.25 


25 
25 


5,650 


•  This  burden  Is  approved  under  OMB  Approval  Number  0925-0299  (expired  October  31, 1993). 


4.  Catalog  of  Federal  Domestic 
Assistance 

Catalog  of  Federal  Domestic 
Assistance  program  number  affected  by 
this  proposed  rule  is:  93.140. 

List  of  Subiects  in  Part  63 

Grant  programs — health:  Health; 
Medical  research. 

Accordingly,  it  is  proposed  to  revise 
part  63  of  title  42  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 

Dated:  March  1. 1993.  | 

Audrey  F.  Manley, 
Acting  Assistant  Secretary  for  Health. 

Approved:  April  2. 1993. 
Doom  E.  ShalaU. 
Secretary. 

PART  63— TRAINEESHIPS 

S«c. 

63.1  To  what  programs  do  these  regulations 
apply? 

63.2  Definitions. 

63.3  What  is  the  purpose  of  traineeships? 

63.4  What  are  the  minimum  qualifications 
for  awards? 

63.5  How  wiU  NIH  make  awards? 

63.6  How  to  apply. 

63. 7  What  are  the  benefits  of  awards? 

63.8  What  are  the  terms  and  conditions  of 
•wards? 

63.9  How  may  NIH  terminate  awards? 

63.10  Other  HHS  policies  and  regulations 
that  apply. 

Autherity:  42  U.S  C.  216,  284(b)(1)(C). 
286b-3,  287C-1. 
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163.1  To  wtvat  programa  do  theae 
regulatlorte  apply? 

(a)  The  regulations  in  this  part  apply 
to  intramural  research  traineeships 
awarded  by  each  Director  of  a  national 
research  institute  of  NIH.  the  Director  of 
the  National  Library  of  Medicine  (NLM), 
the  Director  of  the  National  Center  for 
Nursing  Research  (NCNR),  or  designees 
pursuant  to  sections  405(b)(1)(C),  472. 
and  484  of  the  Public  Health  Service 
Act. 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  training  which  is  part 
of  the  National  Research  Service  Award 
Program  provided  under  42  CFR  part  66, 
the  Mental  Health  Traineeship  Program 
provided  under  42  CFR  part  64a.  or 
residency  training  of  physicians  or  other 
health  professionals. 

163.2  Definitions. 

As  used  in  this  part: 

Act  Means  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  201  et  seq.). 

Award  means  an  award  of  funds 
under  section  40S(b)(l)(C).  472.  and  484 
of  the  Act.  or  other  sections  of  the  Act 
which  authorize  research  training  or 
traineeships. 

Awardee  means  an  individual 
awarded  a  traineeship  under  sections 
405(b)(1)(C),  472.  and  484  of  the  Act.  or 
other  sections  of  the  Act  which 
authorize  research  training  or 
traineeships. 

Director  means  the  Director  of  one  of 
the  national  research  institutes  of  NIH 
specified  in  section  401(b)(1)  of  the  Act. 
the  Director  of  the  National  Library  of 
Medicine,  the  Director  of  the  National 


Center  for  Nursing  Research,  or  any 
official  of  NIH  to  whom  the  authority 
involved  has  been  delegated. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

NIH  means  the  National  Institutes  of 
Health. 

PHS  means  the  Public  Health  Service. 

Traineeship  means  an  award  of  funds 
under  section  405(b)(1)(C).  472.  or  484 
of  the  Act.  or  other  sections  of  the  Act 
authorizing  research  training  or 
traineeships.  and  the  regulations  of  this 
part,  to  a  qualiHed  individual  for  the 
person's  subsistence  and  other  expenses 
during  a  period  in  which  the  awardee  is 
acquiring  the  research  training  approved 
under  the  award. 

163.3    What  is  the  purpose  of 
traineeshipe? 

The  purpose  of  an  NIH  research 
traineeship  is  to  provide  support  for 
financial  subsistence  to  an  individual 
during  a  period  in  which  the  awardee  is 
acquiring  training  in: 

(a)  Basic  and/or  clinical  biomedical  or 
behavioral  research  relating  to  human 
health,  including  extending  healthy  life 
and  reducing  the  burdens  of  illness,  or 

(b)  Medical  library  science  or  related 
fields  pertaining  to  sciences  related  to 
health  or  the  communication  of  health 
sciences  information. 
Traineeships  are  intended  to  make 
available  in  the  United  States  an 
increased  number  of  persons  having 
special  competence  in  these  research 
fields  through  developmental  training 
and  practical  research  experience  in  the 
facilities  of  NIH,  with  supplemental 
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training  at  other  qualified  institutions 
(see  §  63.8(a)). 

1 63.4   What  are  the  minimufn 
qualifications  for  awards? 

Minimum  qualifications  for  any 
traineeship  shall  be  established  by  the 
Director  and  shall  be  uniformly 
applicable  to  all  applicants  in  each 
traineeship  program.  These  minimimi 
qualifications  may  include  requirements 
as  to  citizenship,  medical  standards, 
academic  degrees,  professional  or  other 
training  or  experience,  and  other  factors 
as  may  be  necessary  to  the  fulfillment  of 
the  piu'pose  of  the  traineeship.  The 
Director  may,  as  a  matter  of  general 
policy  or,  in  individual  cases,  waive 
compliance  with  any  minimum 

aualification  so  established  to  the  extent 
lat  the  applicant  or  applicants  have 
substantially  equivalent  qualifications 
or  have  such  special  training, 
experience  or  opportunity  for  service  as 
to  make  an  award  particularly 
appropriate,  and  to  the  extent  the 
Director  finds  it  is  consistent  with  the 
fulfillment  of  the  purpose  of  the 
traineeship. 

f63.5    How  will  NIH  make  awards? 

Subject  to  the  regulations  of  this  part, 
the  Director  may  award  traineeships  to 
those  quaUfied  applicants  who  are  best 
able  in  that  official's  judgment  to  carry 
out  the  purpose  of  the  traineeships. 
These  awanis  may  be  made  for  a  period 
of  one  (1)  year  or  other  period, 
including  extensions  or  renewals,  as 
may  be  specified. 

f63.6    How  to  apply. 

(a)  Application  for  a  traineeship  shall 
be  made  in  writing  as  prescribed  by  the 
Director. 

(b)  In  addition  to  other  pertinent 
information,  the  Director  may  require 
each  applicant  to  submit  the  following 
information: 

(1)  Certification  of  the  applicant's 
citizenship  status; 

(2)  The  applicant's  educational 
bacl^ound  and  other  qualifications  and 
experience,  including  previous 
academic  and  professional  degrees,  if 
any;  and 

(3)  The  subject  area  of  the  proposed 
training. 

(c)  By  applying,  eligible  individuals 
agree  to  abide  by  HHS,  PHS,  and  NIH 
regulations,  and  the  terms  and 
conditions  of  the  traineeship  award 
which  may  require  compliance  with 
policies  and  procedures  that  apply  to 
the  proper  conduct  of  research,  such  as 
research  involving  human  and  animal 
subjects,  patient  care,  hospital  and 
laboratory  procedures,  handling  of 
confidential  information,  and  outside 
employment. 


163.7   What  art  ttta  banafHa  of  awarda? 

(a)  Subject  to  the  availability  of  funds, 
each  individual  awarded  a  traineeship 
may  receive  a  stipend  fixed  in  an 
amount  determined  by  the  Director. 

(b)  Additional  allowances  and  iMnefits  may 
be  authorized  by  and  at  the  discration  of  the 
Director,  taking  into  account  the  cost  of 
living  and  other  fectors  such  as  the 
requirements  of  the  training  program  and 
availability  of  discretionary  funds. 
Discretionary  allowances  and  Iwnefits  may 
include:  Health  benefits  coverage; 
dependents'  allowance;  travel  to  pre-award 
interviews,  to  first  duty  station,  and  return  to 
place  of  origin  upon  conclusion  of  the 
traineeship;  tuition  and  institution  fees;  and 
other  specific  costs  as  may  be  necessary  to 
fulfill  the  purpose  of  the  training  program. 

f63J   What  are  the  tsrms  and  conditions 
of  swards? 

All  traineeships  shall  be  subject  to  the 
following  terms  and  conditions: 

(a)  Traming  must  be  carried  out  at  a 
facility  of  the  NIH,  but  may  be 
supplemented  by  additional  training 
acquired  at  another  institution  which  is 
found  by  the  Director  to  be  directly 
related  to  the  purpose  of  the  traineeship 
and  necessary  to  its  successful 
completion. 

(bj  Payments  shall  be  made  to  the 
awardee  or  to  the  institution  for 
payment  to  the  awardee  in  accordance 
with  payment  schedules  as  prescribed 
by  the  Director  for  each  traineeship 
proRram. 

(a  The  awardee  shall  reimburse  NIH 
for  any  overpayment  of  stipends  or 
other  allowances  because  of  early 
termination  of  the  traineeship  or  any 
other  reason,  tinless  waived  for  good 
cause  shown  by  the  awardee. 

(d)  The  Director  may  establish 
procedures  and  requirements  applicable 
to  traineeship  awards,  consistent  with 
the  regulations  in  this  part,  regarding: 

(1)  The  proper  conduct  of  research 
investigations,  including  research 
involving  human  and  animal  subjects; 

(2)  patient  care;  (3)  hospital  and 
laboratory  procedures;  (4)  handling  of 
confidential  information;  (5)  outside 
employment;  and  (6)  additional 
conditions  the  Director  finds  necessary 
to  fulfill  the  purpose  of  the  traineeship. 

(e)  The  awardee  shall  sign  an 
agreement  to  comply  with  the  terms  and 
conditions  of  the  traineeship. 

163.9    How  may  NIH  tsrfnb>ats  swards? 

The  Director  may  terminate  a 
traineeship  at  any  time: 

(a)  Upon  written  request  of  the 
awardee;  or 

(b)  If  it  is  determined  that  the  awardee 
has  materially  failed  to  comply  with  the 
terms  and  conditions  of  the  award,  or  to 
carry  out  the  purpose  for  which  it  was 
made. 


163.10    Olhw  HHS  poiidaa  and  ragulationa 

that  apply. 
Several  other  policies  and  regulations 

apply  to  awards  under  this  part.  These 

include,  but  are  not  necessarily  limited 

to: 

45  CFR  Part  46— Protection  of  human 
subjects. 

45  CFR  Part  76— Govemmentwide  debarment 
and  suspension  (nonprocurement)  and 
govemmentwide  requirements  for  drug- 
free  workplace  (grants). 

45  CFR  Part  SO— Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services — Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  imder  Part  80  of  this  title. 

45  CFR  Part  84— Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  &Y>m 
Federal  financial  assistance. 

45  CFR  Part  86 — Nondiscrimination  on  the 
basis  of  sex  in  HHS  education  programs 
and  activities  receiving  or  benefiting  from 
Federal  financial  assistance. 

45  CFR  Part  91 — ^Nondiscrimination  on  the 
basis  of  age  in  HHS  programs  or  activities 
receiving  Federal  Rnancial  assistance. 

51  PR  16958  or  successoi^-NIH  Guidelines 
for  Research  Involving  Recombinant  DNA 
Moleciiles. 
"Public  Health  Service  Policy  on  Humane 

Care  and  Use  of  Laboratory  Animals,"  Office 

for  Protection  firom  Research  Risks,  NIH 

(Revised  September  1986),  or  successor. 

IFR  Doc.  93-18689  Filed  8-5-93;  8:45  am) 
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Health  Car*  nnancing  Administration 

42  CFR  Parte  435, 436,  and  441 

[MB-S9-P1 

RiN0938-AF92 

Medicaid  Program;  Minimum  Physician 
Oualiflcatibna  for  Certain  Sarvlcea 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
prohibit  payment  of  Federal  matching 
funds  to  a  State  Medicaid  program  for 
all  physicians'  services  provided  on  or 
after  January  1, 1992  to  a  child  luider 
age  21  or  a  pregnant  woman,  unless  the 
physician  meets  specified  requirements 
or  is  certified  by  a  recognized  medical 
specialty  board  as  qualified  to  provide 
physicians'  services  to  a  child  under  age 
21  or  to  a  pregnant  woman.  It  would 
incorporate  and  interpret  provisions  of 
section  4752(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508. 

The  purpose  of  the  legislation  and 
these  proposed  regulations  is  to  improve 
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Um  quality  of  pfaysiciaBs' sanrioes  under 
Medicaid. 

CMFftt:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  5, 1993. 
ADOnCBOCT.  Kfail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  MB-59-P.  P.O.  Box  7518. 
Baltimon.  NO)  21207-0518. 

If  you  prafar,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  bidependence  Avenue. 

SW..  Washingtoo.  DC  20201.  or. 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission*  In 
commenting,  please  refer  to  file  coda 
MB-59-P.  Comments  received  timely 
mil  be  availahle  for  public  inspection  as 
they  are  received.  geuMally  beginning 
appnudm^riy  3  wed»  after  pi^licatioo 
of  a  document,  in  room  309-G  of  die 
Departraant's  offices  at  200 
Indapandanca  Avenue,  SW.,      { 
Washington,  DC,  on  Monday  duough 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Laura 
OUveo.  HCFA  Desk  Officer,  OfBce  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503. 
FOR  RJRTHER  MFORMATION  CONTACT: 
Linda  Sizelove.  (410)  966-4626 

fiiippi  I  Ml  KTun  wronMATiow: 

L  Background 

A.  Current  Policy 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  authority  for  States  to 
establish  Medicaid  programs  to  provide 
medical  assistance  to  needy  individuals. 
Medical  assistance,  as  defined  in  section 
1905  of  the  Act.  includes  physicians' 
services.  Federal  financial  participation 
(FFP)  is  available  to  States  for  medical 
assistance  payments  to  physiciaa 
providers  made  «>  behalf  of  eligible 
Medicaid  recipients. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  90).  Public  Law  101-508,  on 
November  5, 1990.  th«8  were  no 
sta^Jtory  or  regulatory  requirements 
concerning  the  availability  of  FFP  for 
physicians'  services  provided  to 
children  under  age ,21  ortoprsgoaat 


women.  Any  physician  who  was  a 
qualified  provider  under  the  State  plan 
could  hunish  covered  physicians' 
services  to  a  Medicaid  recipient  and  the 
State  would  be  eligible  to  receive  FFP. 
In  an  effort  to  improve  the  quality  of 
care  provided  to  children  under  age  21 
and  pregnant  women,  section  47S2(e)  of 
OBRA  90  imposes  specific  requirements 
on  physicians  who  furnish  Medicaid 
services  to  children  under  age  21  and 
pregnant  women. 

B.  Legislation 

Section  47S2(e)  of  OBRA  90  added  to 
section  1903{i)  of  the  Act  a  new 
paragraph  (14)  which  prohibits  FFP  for 
physicians'  services  provided  on  or  after 
January  1. 1992  to  a  child  imder  a^  21 
or  a  pregnant  woman  (or  during  this  60- 
day  period  following  the  termination  of 
the  pregnancy)  unless  the  physician 
meets  at  least  one  of  six  specific  criteria. 
Section  1903(i)(14)(A)  of  die  Act  lists 
minimum  qualifications  that  must  be 
met  by  physicians  in  order  for  FFP  to  be 
available  for  their  services  provided  to 
a  child  under  21  years  of  age.  Section 
1903(i)(14)(B)  of  the  Act  lists  minimum 
qualifications  that  must  be  met  by 
physicians  in  order  for  FFP  to  be 
available  far  their  services  provided  to 
a  pregnant  woman. 

SecUon  igQ3(i](14)(A)  of  die  Act 
provides  that  payment  to  States  under 
the  provisions  of  section  1903  of  the  Act 
will  not  be  made  with  respect  to  any 
amount  spent  for  physicians'  services 
furnished  by  a  physician  on  or  after 
January  1, 1992  to  a  child  undor  21 
years  of  age,  unless  the  physician 
either — 

•  Is  certified  in  family  practice  or 
pediatrics  by  the  medical  specialty 
board  recognized  by  the  American 
Board  of  Medical  Specialties  for  family 
practice  or  pediatrics; 

•  Is  employed  by.  or  affiliated  with,  a 
Federally-qualified  health  center  (as 
defined  in  section  1905(i)(2)(B)  of  the 
Act): 

•  Holds  admitting  privileges  at  a 
hospital  participating  in  a  State  plan 
approved  under  title  XIX; 

•  Is  a  membw  of  the  National  Health 
Service  Corps; 

•  Documents  a  current,  formal, 
consultation  and  referral  arrangement 
with  a  pediatrician  or  family 
practitioner  who  has  the  certification 
described  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital;  or 

•  Has  been  certified  by  the  Secretary 
as  qualified  to  provide  physicians' 
services  to  a  child  under  21  years  of  age. 

Section  l«)3(iMl4)(B)  of  the  Act 
provides  that  payment  to  States  under 
the  provisions  of  section  1903  of  the  Act 


will  not  be  made  with  respect  to  any 
amount  spent  for  physicians'  services 
furnished  by  a  physician  on  or  afier 
January  1, 1992  to  a  pregnant  woman  (or 
during  the  60  day  period  beginning  on 
the  date  of  termination  of  the 
pregnancy)  unless  the  physician 
either — 

•  Is  certified  in  family  practice  or 
obstetrics  by  the  medical  specialty 
board  recognized  by  the  American 
Board  of  Medical  Specialties  for  family 
practice  or  obstetrics: 

•  Is  employed  by,  or  affiliated  with,  a 
Federally-qualified  health  center  (as 
defined  in  section  1905(1)(2)(B)  of  the 
Act); 

•  Holds  admitting  privileges  at  a 
hospital  participating  in  a  State  plan 
approved  under  title  XIX; 

•  Is  a  member  of  the  National  Health 
Service  Corps: 

•  Documents  a  current,  formal, 
consultation  and  referral  arrangement 
with  an  obstetrician  or  family 
practitioner  who  has  the  certification 
described  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital;  or 

•  Has  been  certified  by  the  Secretary 
as  qualified  to  provide  physicians' 
services  to  pregnant  women. 

The  House  bill  (section  4482  of  H.R. 
5835)  listed  the  first  five  qualifications 
that  must  be  met  by  physicians  in  order 
for  FFP  to  be  available  for  their  services 
to  children  imder  age  21  and  pregnant 
women.  However,  the  House  bill  did  not 
include  the  sixth  provision  that  permits 
the  Secretary  to  "certify"  that  a 
physician  who  does  not  meet  those  first 
five  minimum  qualifications, 
nevertheless,  would  be  qualified  to 
furnish  servicesto  children  imder  age 
21  and  pregnant  women.  The  Sen^e 
amendment  had  no  provisions  regarding 
qualifications  of  physicians.  The 
Conference  Committee  added  the  sixth 
criterion  regarding  certification  by  the 
Secretary  (H.R.  Conf.  Rep.  No.  964, 
101st  Cong..  2d  Sess.  896-897  (1990)). 

II.  Proposed  Changes  to  the  Regulations 

We  are  proposing  to  add  a  new 
§441.23  to  42  CFR  part  441.  subpart  A. 
which  would  list  the  minimum 
qualifications  that  must  be  met  by 
ph\'8icians  in  order  for  FFP  to  be 
available  for  their  services  to  children 
under  21  yean  of  age  and  to  pregnant 
women  on  or  after  January  1. 1992. 

We  also  propose  to  add  a  new 
paragi-ap'n  [e]  to  §  435.1002,  which 
would  make  FFP  available,  subject  to 
the  conditions  specified  in  the  new 
§  441.23,  for  physicians'  services 
provided  on  or  after  January  1, 1992  to 
childrm  under  21  or  to  pregnant  women 
in  the  States,  the  District  of  Columbia, 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6,  1993  /  Proposed  Rules 


42043 


the  Northern  Mariana  Islands,  and 
American  Samoa.  We  propose  to  make 
a  corresponding  change  to  §436.1002, 
which  would  apply  in  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

A.  Physician  Qualifications — 
Physicians'  Services  Provided  to 
Children  Under  Age  21 

Section  441.23(b)  of  the  proposed 
regulations  would  provide  that  payment 
to  States  would  not  be  made  with 
respect  to  any  amount  spent  for 
physicians'  services  furnished  by  a 
physician  on  or  after  January  1, 1992  to 
a  child  imder  21  years  of  age  unless  the 
physician  meets  at  least  one  of  the 
following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  pediatrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  pediatrics. 

(2)  The  physician  is  employed  by,  or 
affiliated  with,  a  federally-qualified 
health  center,  as  defined  in  section 
1905(l)(2)(B)oftheAct. 

Under  section  ig05(l)(2)(B)  of  the 
Act,  federally-qualified  health  center 
means  an  entity  which  is  receiving  a 
grant  under  section  329,  330,  or  340  of 
Uie  Public  Health  Service  Act;  is 
receiving  funding  from  such  a  grant 
under  a  contract  with  the  recipient  of 
the  grant,  and  meets  the  requirements  to 
receive  a  grant  under  those  sections  of 
the  Public  Health  Service  Act  listed 
above;  or,  based  on  the  recommendation 
of  the  Health  Resources  and  Services 
Administration  within  the  Public  Health 
Service,  is  determined  by  the  Secretary 
to  meet  the  requirements  for  receiving 
such  a  grant.  The  entity  may  also 
include  an  outpatient  health  program  or 
facility  operated  by  a  tribe  or  tribal 
organization  imder  the  Indian  Self- 
Deteiinination  Act.  With  regard  to 
meeting  the  requirements  to  receive  a 
grant  under  the  sections  of  the  Public 
Health  Service  Act  Usted  above,  the 
Secretary  may  waive  any  of  those 
requirements  for  up  to  2  years  for  good 
cause  shown. 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan. 

(4)  The  physician  is  a  meniber  of  the 
National  Health  Service  Corps. 

(5)  The  physician  documents  a 
current,  formal,  consultation  and 
referral  arrangement  with  a  pediatrician 
or  family  practitioner  who  has  the 
certification  described  in  criterion  (1) 
above  for  purposes  of  specialized 
treatment  and  admission  to  a  hospital. 

Under  this  provision,  we  propose  to 
define  the  term  "specialized  treatment" 
to  mean  care  beyond  the  scope  of 
general  medical  practice  which  requires 


the  expanded  knowledge,  skills,  and 
abilities  of  a  certified  pediatrician  or 
family  practitioner. 

Under  §  441.23(b)(5),  we  propose  to 
provide  that  a  non-certified  physician 
may  be  qualified  if  he  or  she  enters  into 
a  consultation  and  referral  arrangement 
with  a  certified  pediatrician  or  family 
practitioner.  Under  this  arrangement, 
the  non-certified  physician  would 
consult  with  or  refer  the  patient  to  the 
certified  pediatrician  or  family 
practitioner  for  purposes  of  specialized 
treatment  or  hospital  admission. 

We  would  require  the  arrangement  to 
be  currently  in  effect,  in  writing,  and 
provide  for  consultation  with  and 
referral  to  the  certified  physician  when 
a  Medicaid  child  is  treated  or  admitted 
to  a  hospital. 

A  suggested  form  to  document  an 
acceptable  consultation  and  referral 
arrangement  could  resemble  the 
following:  Consultation  and  Referral 
Arrangewent  between  Physician 
Treating  Child  under  21  Years  of  Age 
and  Physician  Certified  in  Family 
Practice  or  Pediatrics. 

As  a  physician  sp>ecialist  certified  in 
family  practice  or  pediatrics  by  the 
medical  specialty  board  recognized  by 
the  American  Board  of  Medical 
Specialties,  I  agree  to  consuh  with  and 
accept  referrals  for  diagnosis, 
evaluation,  treatment,  or  hospital 

admission  from ,  M.D.  for 

children  who  are  under  21  years  of  age 
and  enrolled  in  the  Medicaid  program 

for  whom ,  M.D.  provides 

physician  services. 

Section  1903(i)(14}(A)(v)  of  the  Act 
requires  that  referral  and  consultation 
agreements  include  a  physician  who  is 
certified  in  family  practice  or  pediatrics 
by  the  medical  specialty  board 
recognized  by  the  American  Board  of 
Medical  Specialties  for  family  practice 
or  pediatrics  as  described  in  section 
1903(i)(14)(A)(i)  of  the  Act.  Doctors  of 
osteopathy  do  not  meet  the  board 
certification  criteria  required  by  section 
1903(i)(14)(A)(i)  of  the  Act  and, 
therefore,  would  not  meet  the  criterion 
for  entering  into  an  agreement  with  a 
physician  who  does  not  meet  any  of  the 
specific  physician  qualifications. 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physicians'  services  to  children  under 
age  21. 

(7)  The  physician  is  a  Medicaid- 
qualified  provider  or  becomes  one 
between  January  1, 1992  and  December 
31, 1994. 

This  seventh  criterion  is  our  proposal 
.  to  provide  deemed  certification  for  a  3- 
year  period,  under  the  Secretarial 
certification  authority  under  criterion 
six,  to  any  physician  who  does  not  meet 


any  of  the  first  five  criteria.  We  believe 

that  this  deeming  is  necessary  to  ensure 
adequate  access  to  physicians'  services 
to  children  under  21  and  pregnant 
women  under  Medicaid  by  allowing  a 
limited  time  for  physicians  who  do  not 
meet  the  specified  criteria  to  do  so. 

We  considered  alternative  ways  of 
certifying  that  a  physician  who  does  not 
meet  any  of  the  five  minimum 
qualifications  listed  in  section 
1903(i)(14)(A)  of  the  Act,  as  added  by 
section  4752(e)  of  OBRA  90,  is 
otherwise  qualified  to  provide  these 
services. 

One  consideration  was  to  develop  a 
formal  certification  process  to  determine 
if  a  physician  who  does  not  meet  the 
minimum  qualifications  is  medically 
qualified  to  provide  these  services.  We 
rejected  this  alternative  as  too 
administratively  burdensome.  The 
Secretary  would  have  to  delegate 
authority  to  HFCA  to  develop 
certification  criteria,  establish  hearing 
procedures,  and  determine  if  other 
components  of  the  Department  of  Health 
and  Human  Services,  such  as  the  Public 
Health  Service,  would  need  to  be 
involved.  Also,  the  States  are  generally 
responsible  for  licensing  physicians, 
and  we  do  not  want  to  infringe  on  this 
authority. 

We  have  determined  that  an 
administrative  certification  that  the 
physician  is  medically  qualified  to 
receive  Medicaid  payment  for  certain 
services  would  be  more  feasible  than  a 
certification  by  the  Secretary.  We  would 
use  the  Secretary's  authority  to  provide 
a  S^year  grace  period  fit)m  January  1. 
1992.  the  effective  date  of  OBRA  90, 
through  December  31,  1994.  for 
physicians  to  meet  at  least  one  of  the 
first  five  specified  criteria.  During  this 
time,  any  physician  who  is  a  qualified 
Medicaid  provider  under  an  approved 
State  Medicaid  plan  would  be  deemed 
certified  by  the  Secretary  as  qualified  to 
provide  physicians'  services  to  children 
under  age  21.  This  would  apply  to  any 
physician  who  is  or  who  becomes  a 
quaUfied  provider  during  this  3-year 
period  (that  is,  a  physician  who  was 
already  a  quaUfied  provider  as  of 
January  1, 1992  and  a  physician  who 
becomes  a  qualified  provider  in  March 
1993  would  both  be  deemed  certified  by 
the  Secretary  through  December  31, 
1994). 

After  December  31, 1994,  a  physician 
who  is  a  qualified  Medicaid  provider 
would  have  to  meet  one  of  the  first  five 
criteria  specified  in  section 
1903(i)(14)(A)  of  the  Act  or  be  certified 
by  the  Secretary  as  qualified  to  provide 
physicians'  services  to  children  under 
age  21. 
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Sflction  441.23(d)(1)  of  the  proposed 
ragnfationfl  provides  that  for  the  period 
bc^iniiing  January  1. 1902  threu^ 
December  31. 1994,  a  ph^fsieieR  who  is 
a  qualified  provider  under  the  State's 
Medicaid  prognun  is  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians'  services  to  a  child 
under  21  (or  to  a  pregnant  woman  as 
discussed  under  saction  Q.B  of  this 
preamble).  The  State  deteminetwho  is 
a  qualified  providm*  and  what 
constitutes  •  provider  agreement. 
Therefore,  my  physician  who  has  a 
provider  agreement  with  the  State 
Medicaid  agency  and  is  qualified  to 
racsive  paymeitf  from  the  State  i 
Medicaid  agency  far  providing 
physicians'  services  is  a  qiialified 
provider  for  these  services  from'  lanuary 
1. 1992  throu^  December  31,  1994. 

Section  441.23(d)(2)  provides  that 
effective  January  1, 1995.  Federal 
payments  to  the  State  for  physicians' 
services  to  children  under  21  and 
pregnant  women  will  not  be  made 
unless  the  provider  meets  the  minimum 
qualifications  listed  under  §441.23(b)(l] 
through  (b)(6)  of  these  proposed 
rogulaAions  for  children  under  21  (or 
§  441.23(c)(1)  through  (c)(6)  for  pregnant 
womoi  as  discussed  under  section  ILB 
of  this  preamble). 

(Section  II.D.  cf  this  preamble 
discusses  our  solicitation  of  public 
comments  on  the  feasibility  of  providing 
blanket  Secretarial  certifiration  of 
certain  groups  of  physicians  in  order  to 
ensure  that  access  to  physicians' 
services  is  not  adversely  affiacted.) 

B.  Physician  Qualifications —  i 
Physicians'  Services  Provided  to' 
Pregnant  Women 

Section  441.23(c)  of  the  proposed 
regulations  would  provide  that  payment 
to  States  would  not  be  made  with 
respect  to  any  amount  spent  for 
physicians'  services  furnished  by  a 
physician  on  or  after  January  1. 1992  to 
a  pregnant  woman  (or  during  the  60-day 
period  Ibllowing  termination  of  the 
pregnancy)  unless'the  physician  meets 
certain  statutory  criteria. 

Under  this  section,  physicians' 
services  for  pregnant  women  apply  to 
all  physicians'  services  for  pregnant 
women,  not  just  pregnancy  related 
services.  Physicians'  services  to 
pregnant  women  would  include 
physicians'  services  provided  to  a 
presumptively  eligible  pregnant  woman 
under  section  1920  of  the  Act  (even 
though  we  do  not  consider  these  women 
to  be  eligible  fbr  regular  Medicaid),  and 
to  a  woman  being  treated  during  the  60- 
day  period  beginning  on  the  date  of 
termination  of  the  pregnancy.  (Note: 
Section  1903(i)(14)(B).  as  added  by 


section  4752(e)  of  OBRA  90,  specifies  a 
60-day  postpartum  period  for  payment 
for  physicians'  services  under  this 
section.  This  postpartum  p>eriod  is 
shorter  than  other  stetutorily  spedfied 
postpartum  periods,  such  as  sections 
1902(e)(5)  and  (6)  of  the  Act.  which  end 
at  the  end  of  the  month  in  which  the 
60th  day  ocxnirs.)  Under  section 
192G(d)(l)(B)  of  the  Act,  the  prenatal 
services  furnished  to  a  presumptively 
eligible  pregnant  woman  are  "medical 
assistance"  under  the  State  plan  (and 
eligible  for  FFP)  only  if  they  are 
furnished  by  a  provider  "that  is  eligible 
for  payments  under  the  State  plan." 
This  would  be  a  provider  who  meets  all 
of  the  qualifications  under  section 
1903(i)(14)(B)oftheAct. 

Specifically,  §  441.23(c)  would 
provide  that  payment  to  States  would 
not  be  made  with  respect  to  any  amount 
spent  for  physicians'  services  furnished 
by  a  physician  on  or  after  January  1, 
1992  to  a  pregnant  woman  (or  during 
the  60-day  period  beginning  on  the  date 
of  termination  of  the  pregnancy)  unless 
the  physician  meets  at  least  one  of  the 
following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  obstetrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  obstetrics. 

(2)  The  physician  is  employed  by,  or 
affiliated  with,  a  Federally-qualified 
health  center,  as  defined  in  section 
1905(IK2)(B)oftheAct. 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan. 

(4)  The  physician  is  a  member  of  the 
National  Health  Swvice  Corps. 

(5)  The  physician  documents  a 
current,  formal,  consultation  and 
referral  arrangement  with  an 
obstetrician  or  family  practitioner  who 
has  the  certification  described  in 
criterion  (1)  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital. 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physicians'  services  to  pregnant  women. 

(7)  The  physician  is  a  Medicaid- 
qualified  provider  or  becomes  one 
between  January  1, 1992  and  December 
31,  1994. 

The  statutory  language  of  the 
qualifications  criteria  for  physicians 
who  furnish  services  to  children  under 
age  21  is  almost  identical  to  the  criteria 
for  physicians  who  furnish  services  to 
pregnant  women.  The  exception  is  the 
specified  Held  in  which  the  physician 
must  be  certified  (for  example,  feniily 
practice  or  pediatrics,  for  children 
under  age  21,  family  practice  or 
obstetrics,  for  pregnant  women). 


Therefore,  our  previous  discussion, 
under  section  Q.A.  of  thispreamblei 
regarding  the  application  and 
interpretation  of  the  second,  fifth,  and 
sixth  criteria  for  physicians'  services  to 
children  under  21  would  apply  equally 
to  physicians'  services  to  pregnant 
women,  with  recognition  of  the 
difference  in  the  field  of  certification 
and  practice.  We  are  not  repeating  the 
discussion  under  this  section. 

C.  Billing  Practices 

Billing  practices  and  financial 
arrangements  for  the  formal 
consultation  and  referral  agreements 
described  in  sections  1903(i)(14j(A)(v) 
and  1903(i)(14}(B)(v)  of  the  Act  are  not 
addressed  in  this  proposed  rule.  Billing 
practices  and  financial  arrangements 
would  follow  the  same  State  policies 
and  procedures  that  exist  for  current 
referral  and  consultation  agreements 
between  physicians.  The  State 
determines  whether  a  specific  billing 
practice  or  financial  arrangement 
complies  with  State  policy  and 
procedures.  However,  we  solicit 
comments  regarding  any  problems  in 
the  area  of  billing  practices  and 
financial  arrangements  between 
physicians  who  enter  into  referral  and 
consultation  agreements  under  these 
proposed  regulations. 

D.  Blanket  Physician  Certification 

Several  States  and  interested  parties 
have  suggested  that  certain  groups  of 
physicians  receive  blanket  Secretarial 
certification  under  the  provisions  of 
sections  1903(i)(14)(A)(vi)  and 
1903(i)(14)(B)(vi)  of  the  Act  in  order  to 
ensure  that  access  to  physicians' 
services  is  not  adversely  affected.  We 
are  interested  in  receiving  comments 
regarding  the  impact  of  such  a  provi.sion 
on  access  to  physicians'  services  and  the 
rationale  for  certifying  certain  groups  of 
physicians.  Categories  of  physicians  that 
might  be  recommended  for  blanket 
certification  include: 

»  Internists. 

•  Physicians,  regardless  of  specialty 
or  board-certification  status,  performing 
a  service  not  usually  related  to 
childhood  illness  or  pregnancy 

•  Physicians  boara-eligible  iit 
obstetrics  or  family  practice. 

•  Physician  residents  and  recent 
medical  school  graduates. 

•  Physicians  with  admitting 
privileges  at  any  Medicare-participating 
hospital  (to  address,  fur  example,  any 
State's  practice  of  selective  contracting 
for  Medicaid  services). 

•  Physicians  providing  services 
through  a  coordinated  care  arrangement 
with  a  Medicaid  contract. 

•  Doctors  of  osteopathy. 
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•  Pkytidfliis  in  uodaiservad  anas. 

•  Emergency  room  physicians. 

In  order  to  g^ve  due  consideration  to 
providing  blanket  Secretarial 
certification  for  groups  of  phjraicians  as 
described  above,  we  are  soliciting 
comments  in  regard  to  the  rationale  for 
exempting  all  or  any  of  the  above  groups 
from  the  specific  qualifications  in 
sections  1903(1)(14)  (A)  and  (B)  of  the 
Act.  Wa  also  want  to  be  advised  of 
situations  in  which  access  to  care  might 
be  adversely  affected  by  such  a 
proposed  regulation,  hi  addition,  we 
would  appreciate  comments  addressing 
the  specific  reasons  or  barriers  that 
prevent  certain  groups  of  phjrsidans 
firom  meeting  any  of  the  criteria 
specified  in  sections  1903(i)(14)  (A)  and 
(B)  of  the  Act;  or,  if  there  are  none,  the 
reasons  that  these  physicians  do  not 
obtain  board  certification  or  admitting 

Krivileges  at  a  Medicaid-participating 
ospitaJ. 

We  will  consider  these  comments 
during  preparation  of  the  final  rule,  in 
detenninii^  whether  any  or  all  of  the 
abov«  categories  of  physicians  are 
qualified  to  provide  physicians'  services 
to  children  under  age  21  and  to 
pregnant  waai«i.  Also,  the  Secretary 
may  continue  to  use  his  authority  to 
certify  additional  physicians  as 
qualified  at  a  later  date. 

in.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Oder  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  gefigraphic  recions;  or 

•  Significtuit  adverse  eGnacts  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  ent«prises  in  domestic  or  export 
markets. 

The  majority  of  physicians  who 
provide  services^to  children  and 
pregnant  women  should  have  no 
difficulty  Bieeting  at  least  one  of  the 
criteria  specified  in  the  proposed 
regulations.  In  fact,  it  is  likely  that  most 
providecs  of  these  services  already  meet 
at  least  one  (end  probably  more  than 
one)  of  the  criteria  listed.  Therefore,  we 
believe  that  the  proposed  regulations 
will  have  a  negligible  cost  impact 

Since  this  propiosed  rule  would  not 
meet  any  of  UMe  criteria,  it  is  not 


considered  to  be  a  major  rule  and  a 
regulatory  impact  analysis  is  not 
required^ 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  enegulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5.  U.S.C  601  through  612)  imless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  we  consider  all  hospitals, 
long  turn  care  facilities,  and  other 
providers  to  be  small  entities. 

Based  on  the  provisiona  of  this 
proposed  rule,  we  have  determined,  and 
the  Secretary  certifies,  consistoitly  with 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  throu^  612),  diat  this 
proposed  rule  would  not  have  a 
significant  economic  imp«l  on  e 
substantial  number  of  small  entities.  In 
fact,  we  anticipate  that  less  than  5 
percent  of  the  total  number  of 
physicians  would  not  meet  any  of  these 
criteria.  Ftuther,  we  expect  that  any 
providers  diet  currently  do  not  meet  the 
requirements  of  these  provisions  will 
have  ample  time  to  do  so  dining  the  3- 
year  grace  period.  Piowever,  to  the 
extent  that  some  providers  may  find  the 
requirements  of  these  provisions 
adverse,  we  solicit  your  comments  and 
any  available  data.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  an  initial  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  r\iral  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  ll<)2(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  with 
fBwer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area.  We  are 
not  preparing  a  rural  hospital  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

V.  Other  Required  loionftatiaa 

A.  Collection  of  Information 
Requirements 

Section  441.23(b)(5)  of  this  document 
contains  information  collection  and 
recordkeeping  requiiemenis  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  saq.).  These  reporting 


and  recordkeeping  Baquiremente  are  not 
effective  until  a  aotice  of  OMB's 
approval  is  puWiahed  in  the  Fedaeal 
Register.  The  infosmation  collection 
requirement  concerns  an  arrangement 
between  e  non-certified  physician  who 
may  be  qualified  if  he  or  she  enters  into 
a  consultation  and  referral  arrangement 
with  a  certified  pediatrician  en  funily 
practitioner.  Since  this  arrangement 
must  be  in  writing,  it  is  considered  an 
information  collection  requirement 
under  the  authority  of  the  Paperwork 
Reduction  Act  of  1980.  The  respondents 
who  would  provide  the  information 
include  the  non-certified  physician  and 
the  certified  pediatrician  or  family 
practitioner.  Public  reporting  burden  for 
this  collection  of  infbnnation  is 
estimated  to  be  ten  minutes  per 
agreement  if  the  physician  chooses  to 
use  the  sample  form  contained  in  this 
preamble,  and  one  hour  per  agreemmt 
if  the  physician  produces  his  or  her  own 
written  agreement. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  ccrflection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  "ADDRESSES" 
section  of  this  preamble. 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preunble.  and  if  we 
proceed  with  the  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  prOgrams-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Familiee  widi  Dependent 
Children,  Grant  programs-health.  Guam, 
Medicaid.  Puerto  Rico.  Supplemental 
Security  Income  (SSI).  Virgin  Islands. 

42  CFR  Part  441 

Family  planning,  Grant  programs- 
health,  Inrants  and  children.  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

A.  Part  435  is  amended  as  set  forth 
below: 
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PART  435— EUGIBaJTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA. 
THE  NORTHERN  MARIANA  ISLANDS, 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sac  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  435.1002  is  amended  by 
revising  paragraph  (a),  adding  and 
reserving  paragraphs  (c)  and  (d),  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


f43S.10Q8    FFP  for  servicee. 

(a)  Except  for  the  limitations  specified 
in  §§435.1007  and  435.1008,  and  the 
conditions  described  in  paragraph  (e)  of 
this  section,  FFP  is  available  in 
expenditures  for  Medicaid  services  for 
all  recipients  whose  coverage  is 
required  or  allowed  under  this  part. 

(e)  FFP  is  available  in  expenditures 
for  physicians'  services  provided  on  or 
alter  January  1, 1992  to  children  imder 
21  or  to  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
termination  of  the  pregnancy)  only  if  the 
conditions  specified  in  §  441.23  of  this 
subchapter  are  met. 

B.  Part  436  is  amended  as  set  forth 
below: 

PART  436— EUGIBiUTY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS  I 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Aalhority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  436.1002  is  amended  by 
revising  paragraph  (a),  adding  and 
reserving  paragraphs  (c)  and  (d).  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1431.1008    FFP  for  services. 

(«)  Subject  to  the  conditions  described 
in  paragraph  (e)  of  this  section.  FFP  is 
available  in  expenditures  for  Medicaid 
services  for  all  recipients  whose 
coverage  is  required  or  allowed  under 
this  part 

(e)  FFP  is  available  in  expenditures 
for  physicians'  services  provided  on  or 
after  January  1, 1992  to  children  under 
21  or  to  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
twmination  of  the  pregnancy)  only  if  the 
conditions  specified  in  §  441.23  of  this 
subchapter  are  met. 

C  Part  441  is  amended  as  set  forth 
below: 


PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPLICABLE  TO  SPECIHC  SERVICES 

1.  The  authority  citation  for  Part  441 
continues  to  read  as  follows: 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C  1302). 

2.  Section  441.10  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

1441.10    Basis. 


0)  Section  1903(i)(14)  which  lists 
minimum  qualifications  for  physicians 
in  order  for  FFP  to  be  available  for 
physician  services  to  children  under  age 
21  and  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
termination  of  the  pregnancy). 

3.  A  new  §  441.23  is  added  under 
subpart  A  to  read  as  follows: 

1441.23    Condition*  for  psymsnt  for 
physicians'  sarvicae  to  diildran  under  age 
21  and  pregnant  woman. 

(a)  Definition  of  "specialized 
treatment. "  As  used  in  this  section,  the 
term  "specialized  treatment"  means 
care  beyond  the  scope  of  general 
medical  practice  which  requires  the 
expanded  knowledge,  skills,  and 
abilities  of  a  certified  pediatrician  or 
family  practitioner  (for  children  under 
age  21),  or  of  a  certified  obstetrician  or 
family  practitioner  (for  pregnant 
women). 

(b)  Payment  for  physicians'  services 
provided  to  children  under  age  21.  FFP 
under  Medicaid  is  not  available  for 
physicians'  services  provided  on  or  after 
January  1, 1992  to  a  child  under  21 
unless  the  physician  meets  at  least  one 
of  the  following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  pediatrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  pediatrics; 

(2)  The  physician  is  employed  by,  or 
affiliated  with  a  Federally-quahfied 
health  center  (as  defined  in  section 
1905(l)(2)(B)oftheAct); 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  {>articipating  in 
an  approved  State  Medicaid  plan; 

(4)  The  physician  is  a  member  of  the 
National  Health  Service  Corps; 

(5)  The  physician  documents  a 
current,  formal,  written,  consultation 
and  referral  arrangement  with  a 
pediatrician  or  family  practitioner  who 
has  the  certification  described  in 
paragraph  (b)(1)  of  this  section  for 
purposes  of  specialized  treatment  and 
admission  to  a  hospital; 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 


physicians'  services  to  children  under 
age  21;  or 

(7)  For  the  period  of  January  1. 1992 
through  December  31, 1994,  a  physician 
who  is  or  becomes  a  Medicaid  qualified 
provider  in  accordance  with  paragraph 
(d)(1)  of  this  section  will  be  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians'  services. 

(c)  Payment  for  physicians'  services 
provided  to  pregnant  women.  (1)  For 
purposes  of  this  section,  physicians' 
services  to  pregnant  women  include 
physicians'  services  provided  to  a 
presumptively  eligible  pregnant  woman 
imder  section  1920  of  the  Act  and  to  a 
woman  during  the  60-day  period 
beginning  on  the  date  of  termination  of 
the  pregnancy. 

(2)  FFP  under  Medicaid  is  not 
available  for  physicians'  services 
provided  on  or  after  January  1. 1992  to 
a  pregnant  woman  unless  the  physician 
meets  at  least  one  of  the  following 
criteria: 

(i)  The  physician  is  certified  in  family 
practice  or  obstetrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  obstetrics; 

(ii)  The  physician  is  employed  by.  or 
affiliated  with  a  Federally-qualified 
health  center  (as  defined  in  section 
1905(l)(2)(B)oftheAct); 

(iii)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan; 

(iv)  The  physician  is  a  member  of  the 
National  Health  Service  Corps; 

(v)  The  physician  documents  a 
current,  formal,  written,  consultation 
and  referral  arrangement  with  an 
obstetrician  or  family  practitioner  who 
has  the  certification  described  in 
paragraph  (c)(2)(i)  of  this  section  for 
purposes  of  specialized  treatment  and 
admission  to  a  hospital;  or 

(vi)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physician  services  to  pregnant  women. ' 

(vii)  For  the  period  of  January  1. 1992 
through  December  31, 1994,  a  physician 
who  is  or  becomes  a  Medicaid  quaUfied 
provider  in  accordance  with  paragraph 
(d)(1)  of  this  section  will  be  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians'  services. 

(d)  Certification  by  the  Secretary.  (1) 
On  or  before  December  31. 1994.  a 
physician  who  is  deterjnined  by  the 
State  to  be  a  qualified  provider  under 
the  State's  Medicaid  program  is 
considered  certified  by  the  Secretary  as 
qualified  to  provide  physicians'  services 
to  a  child  under  21  or  to  a  pregnant 
woman. 

(2)  Effective  January  1. 1995.  FFP  is 
not  available  for  physicians'  services: 
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(i).  Furnished  to  a  child  unless  the 
physician  meets  at  least  one  of  the 
qualifications  listed  under  paragraphs 
(b)(1)  dirough  (b)(6)  of  this  section. 

(ii)  Fiimished  to  a  pregnant  woman 
unless  the  physician  meets  at  least  one 
of  the  qualifications  listed  imder 
paragraphs  (c)(2}(i)  through  (c)(2)(vi)  of 
this  section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  March  25, 1993. 
WiUiunTobjr. 

Acting  Deputy  Administnxtor,  Health  Care 
Financing,  Administration. 

Approved;  June  16, 1993. 
Donna  E.  Shalalai 
Secretary. 

[FR  Doc  93-1882S  Filed  8-5-93:  8:45  an) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PM«i^2t  and  79 

[MM  Docket  No.  ta-2S4.  FCC  93-433] 

Broadcast  Sarvlcas;  Cable  Teiavfslon 
Act 

AGBICY:  Federal  Communications 

Commiiasian. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMMTV:  The  Further  Notice  of 
Proposed  Rule  MaiJng  (Further  Notice) 
segment  of  the  Commission's  Report 
and  Order/Further  Notice  of  Proposed 
Rule  Making  seeks  additional  comment 
on  a  number  of  issues  relating  to 
implementation  of  the  anti-trafficking 
and  cross-ownership  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (1992 
Cable  Act).  Specifically,  the 
Commission  invites  further  comment  on 
establishing  subscriber  limits  and 
channel  occupancy  limits.  The  Ftirther 
Notice  segment  of  this  decision  is 
adopted  to  solicit  substantive  input 
from  various  affected  indxistries  and 
fitnn  the  public  regarding  specific 
proposals  for  the  establishment  of 
vertical  and  horizontal  ownership  limits 
as  required  by  the  1992  Cable  Act  The 
summary  of  the  Report  and  Order 
portion  of  the  decision  may  be  found 
elsewhere  in  this  Federal  Register. 

DATES:  Comments  are  due  by  August  23. 
1993,  and  reply  comments  are  due  by 
September  3. 1993. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.  NW, 
Washington..  DC  20554. 
FOR  FURTH»  RUFORMATKW  CONTACT: 


Jacqueline  Chomey,  Mqu  Media  Bureau 
(202) 632-6090. 

SUPPLB»«rM«V  INFORMATION:  This  is  a 
synopsis  of  the  Further  Notice  portion 
of  the  Commission's  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  No.  92-264.  FCC  93-332, 
adopted  Jim»24,  and  released  July  23, 
1993.  The  complete  text  of  this  Report 
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Service,  at  857-3800,  2100  M  Street, 
NW,  suite  140.  Washington.  DC  20037. 

SjmoiMis  of  Further  Notice  of  Proposed 
Rule  Making 

1.  The  Commission,,  in  the  Further 
Notice  portion  of  this  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Miaking 
continues  its  effort  to  establish  a 
substantive  record  on  which  to  base 
vertical  and  horizontal  ownership  limits 
as  required  by  the  1992  Cable  Act.  The 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  (Notice)  initiating  this 
proceeding  was  published  at  58  FR 
3523,  January  11, 1993.  Specifically,  the 
Commission  invites  further  comment  on 
subscriber  limits  and  on  channel 
occupancy  limits. 

I.  Subscriber  Umite 

2.  Section  11(c)(2)  of  the  1992  Cable 
Act  require  the  Commission  to 
establish  limits  on  the  number  of 
subscribers  an  entity  can  reach  through 
cable  systems  owned  by  that  entity.  In 
establishing  the  own  vship  limits 
mandated  by  section  11,  the  1992  Cable 
Act  directs  die  Commission  to  consider 
the  following  public  interest  objectives 
of  the  legislation:  (A)  To  ensure  that  no 
cable  operator  or  group  of  cable 
operators  can  unfeirly  impede  the  flow 
of  video  programming  firom  the 
programmer  to  the  consimier;  (B)  to 
ensure  that  cable  operators  do  not  favor 
affiliated  video  programmers  in 
determining  carriage  and  do  not 
imreasonably  restrict  the  flow  of  video 
programming  of  unaffiliated  video 
programmers  to  other  video  distributors; 
(C)  to  take  account  of  the  maricet 
structure,  ownership  patterns,  and  other 
relationships  of  the  cable  industry, 
including  the  market  power  of  the  local 
franchise,  joint  ownership  of  cable 
systems  and  video  programmers,  and 
the  various  types  of  non-equity 
controlling  interests;  p)  to  take  into 
account  any  efficiencies  and  other 
benefits  that  mi^t  be  gained  through 
increased  own^afaip  or  control;  (E)  to 
ensure  that  such  rules  and  regulations 


reflect  the  dynamic  nature  of  the 
communications  marketplace;  (F)  to 
impose  limitations  that  will  not  prevent 
cable  operators  from  serving  previously 
tmserved  rural  areas;  and  (G)  to  impose 
limitations  that  will  not  impair  the 
development  of  diverse  and  high  quality 
programming. 

3.  Although  the  record  in  this 
proceeding  to  date  has  enabled  the 
Commission  to  form  certain  tentative 
conclusions,  it  is  apparent  that  further 
comment  on  a  number  of  matters  is 
necessary  before  appropriate  subscriber 
limits  can  be  established.  In  brief,  the 
Commission  proposes  to  adopt  a 
national  subscriber  limit  of  25%  of 
homes  passed  and  to  attribute  cable 
system  ownership  based  on  the  same 
criteria  that  is  used  in  the  broadcast 
context  However,  the  Commission 
continues  to  seek  comment  on 
establishing  subscriber  limits  in  the 
range  of  0%  to  35%  of  homes  passed 
nationwide.  In  addition,  the 
Commission  proposes  to  permit 
ownership  of  additional  cable  systems, 
beyond  the  25%  limit,  if  such  systems 
are  minority  controlled. 

Applicable  Market 

4.  The  Notice  solicited  comment  on 
whethra  regional  or  national  subscriber 
limits,  or  both,  are  necessary  to 
implement  the  objectives  of  tlie  1992 
Cable  Act  The  Commission  now 
proposes  to  adopt  exclusively  national 
subscriber  limits.  Commenters  are  asked 
to  indicate  whether  the  proposed 
national  subscriber  limits  would  suffice 
to  implement  the  objectives  of  the  1992 
Cable  Act.  In  addition,  commenters 
should  consider  whether  the  boiefits  of 
regional  concentration  outweigh  the 
possible  anti-competitive  harm  that 
such  concentration  may  have  on  the 
local  advertising  and  programming 
marketplace.  Finally,  the  Commission 
asks  whether  other  multichannel  video 
distributors  will  be  available  to  serve 
unserved  subscribers  in  all  communities 
if  regional  limits  are  imposed. 

Measurement  and  Percentage  Umitation 

5.  In  adopting  horizontal  ownership 
limits  the  Coiiimission  wishes  to 
balance  Congress'  concerns  regarding 
the  ability  of  the  largest  multiple  system 
operators  (MSOs)  to  preclude  the  launch 
of  new  programming  services  with  the 
benefits  to  consimiers  that  result  from 
some  degree  of  horizontal 
concentration.  Consequentiy.  the 
Commission  proposes  to  adopt  a 
horizontal  ownership  limit  prohibiting 
MSOs  from  owning  cable  systems  that 
in  the  aggregate  reach  more  than  25%  of 
all  cable  homes  passed  nationwide. 
Nonetheless,  before  adopting  this 
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specific  limit,  the  Commission  wants  to 
be  certain  that  we  have  fiilly  considered 
all  the  marketplace  implications  of  such 
a  limit.  Therefore,  further  comment  is 
invited  on  establishing  subscriber  limits 
in  a  range  of  20%-35%. 

6.  Commenters  favoring  limits  below 
25%  are  asked  to  indicate  how  such 
limits  can  be  squared  with  the  Senate 
Report's  indication  that  divestiture  of 
existing  systems  was  not  intended.  In 
addition,  these  commenters  are  asked  to 
discuss  the  effect  that  such  divestiture 
would  have  on  service  to  subscribers, 
programming  carriage  agreements,  and 
on  future  MSO  investment  in  new 
programming  and  technology. 
Conversely,  commenters  arguing  for  a 
limit  above  25%  are  asked  to  discuss  the 
effect  that  such  limits  will  have  on  the 
ability  of  new  programming  services  to 
obtain  MSO  carriage  and  to  indicate  the 
competitive  rationale  for  a  higher  limit, 
given  the  lack  of  competition  faced  by 
most  cable  operators  locally  and  in  the 
program  acquisition  market. 

7.  We  also  ask  commenters  to  address 
the  effect  of  the  prohibitions  on  anti- 
competitive practices  established  under 
section  12  and  19  of  the  1992  Act  on  the 
appropriate  level  for  subscriber  limits. 

8.  Ine  Commission  further  proposed 
to  allow  ownership  of  additional  cable 
systems,  beyond  the  limit  ultimately 
adopted,  provided  such  systems  are 
minority-controlled.  Commenters  are 
asked  to  indicate  whether  allowing  such 
increased  ownership  is  desirable  to 
encourage  minority  ownership  of  cable 
systems  as  a  means  of  encouraging 
diversity  of  programming.  Commenters 
are  also  asked  to  indicate  the 
appropriate  amount  of  such  increased 
ownership. 

9.  As  indicated  in  the  Notice,  the 
Commission  believes  it  appropriate  to 
measiire  subscriber  limits  as  share  of 
homes  passed  rather  than  as  a  share  of 
cable  subscribers.  The  Commission 
prefers  a  homes  passed  standard 
because  it  more  accurately  measures  a 
cable  operator's  potential  reach,  by 
encompassing  all  television  households 
for  which  a  particular  cable  opwator  has 
the  ability  to  provide  service.  Comments 
are  solicited  at  to  whether  this  measure 
is  reasonable  and  appropriate  to  our 
objectives. 

10.  Also,  as  referenced  in  the  Notice, 
the  Commission  proposes  to  calculate 
compliance  with  the  national  subscriber 
limits  by  subtraciiug  the  number  of 
homes  passed  by  cable  systems  in  areas 
where  "effective  competition"— as 
defined  under  the  1992  Cable  Act — is 
established.  The  Commission  questions, 
however,  whether  to  include  for  this 
purpose  the  definition  of  effective 
competition  which  applies  to  cable 


systems  subscribed  to  by  fewer  than 
30%  of  the  households  in  the  franchise 
area.  Commenters  are  requested  to 
address  whether  this  definition  of 
efiiactive  competition  is  relevant  to  the 
competitive  concerns  which  underlie 
the  establishment  of  subscriber  limits. 
In  addition,  some  commenters,  in 
response  to  the  Notice,  advocate  more 
lenient  approaches,  proposing  that  the 
Commission  eliminate  subscriber  limits 
in  communities  where  cable  operators 
face  competition  from  another 
multichannel  video  program  provider. 
The  Commission  solicits  comment  as  to 
why  a  more  lenient  definition  of 
effective  competition  would  be 
appropriate  for  purposes  of  subscriber 
limits  than  for  purposes  of  rate 
regulation  since  both  provisions  are 
concerned  with  establishing  the 
threshold  level  of  competition  at  which 
cable  operators  will  be  deterred  from 
engaging  in  anti-competitive  practices. 

Horizontal  Attribution  Standard 

11.  The  Commission  proposes  to 
adopt  horizontal  attribution  criteria 
similar  to  the  broadcast  attribution 
criteria  contained  in  §73.3555  of  the 
Commission's  rules.  Generally,  imder 
the  broadcast  attribution  criteria,  all 
non-voting  stock  interests  (including 
most  "preferred"  stock  classes)  are 
generally  not  attributable.  All  voting 
stock  interests  of  5%  or  more  are 
generally  considered  attributable.  There 
are  several  exceptions  to  the 
presumption  of  attribution  created  by 
this  5%  benchmarii.  Most  notably  there 
is  a  single  majority  shareholder 
exception,  which  provides  that  minority 
interests  will  not  be  attributed  where 
there  is  a  single  51%  shareholder.  In 
addition,  the  interests  of  "insulated" 
limited  partners  are  not  attributed.  The 
Commission  requests  further  comment 
on  whether  all  these  criteria  are 
appropriate  and  applicable  in  the  cable 
context.  Commenters  are  also  asked  to 
evaluate  the  relevance  of  any  of  the 
other  provisions  or  exceptions 
contained  in  §  73.3555  to  this 
proceeding. 

12.  Several  commenters  advocate  a 
stricter  approach,  such  as  the  video 
dialtone  attribution  standard,  which 
attributes  5%  voting  non-voting  stock 
interests  without  exception.  The 
Commission  concludes  that  such  an 
approach  is  unwarranted  in  this  context. 
In  addition,  several  cable  interests 
advocate  that  the  attribution  standard 
should  focus  exclusively  on  control, 
since  in  the  absence  of  control,  an 
operator  does  not  have  the  ability  to 
direct  a  system's  programming  choices. 
The  Commission's  attribution  rules  have 
long  recognized  that  parties  that  have 


less  than  a  majority  equity  interest  in  a 
media  property  can  influence 
management  and  programming 
decisions.  The  Commission  sees  no 
reason  at  this  time  to  diverge  bom  this 
longstanding  principal.  Commenters  are 
encouraged  to  discuss  these 
conclusions. 

Jurisdiction  and  Enforcement 

13.  The  Further  Notice  proposes  that 
the  Commission  enfdrce  the  suggested 
subscriber  limit.  The  Commission 
believes  that  in  enforcing  the  subscriber 
limits  it  may  be  unnecessary  to  institute 
a  formal  certification  process,  whereby 
all  cable  operators  must  veriiV  upon 
transfer  or  assignment  of  a  cable  systeiri 
that  they  are  in  compliance  with  our 
subscriber  limits.  However,  additional 
comment  is  requested  on  whether  such 
certification  should  be  required  for 
cable  operators  currently  reaching  20% 
or  more  of  homes  passed.  Alternatively, 
it  may  be  possible  for  the  Commission 
to  adequately  monitor  and  enforce 
subscriber  limits  through  the  use  of 
readily  obtainable  public  information 
regarding  cable  system  ownership. 
Commenters  favoring  such  an  approach 
should  indicate  whether  the  necessary 
information  regarding  cable  system 
ownership  and  the  share  of  homes 
passed  by  the  largest  MSOs  is  publically 
available  and  the  appropriate  source 
that  should  be  used  to  obtain  such 
information  on  a  regular  basis.  In 
addition,  the  Further  Notice  finds  that 
the  Commission,  and  not  the  local 
franchise  authorities,  is  the  appropriate 
entity  to  consider  any  complaints 
asserting  that  a  particular  MSO  is  in 
violation  of  the  subscriber  limits.  The 
Commission  seeks  comment  on  these 
proposals. 

14.  Cable  commenters  have  also 
requested  that  the  Commission  waive  or 
exempt  MSOs  from  the  subscriber  limits 
in  instances  of  de  minimis  violations  or 
when  an  MSO  is  seeking  to  expand 
service  into  an  otherwise  unserved  rural 
area.  The  Commission  agrees  that 
waivers  may  be  appropriate  in  these 
situations  and  proposes  to  consider 
such  waiver  requests  on  a  case-by-case 
basis.  Commenters  are  invited  on  these 
conclusions  and  on  whether  waivers 
may  be  appropriate  in  other 
circumstances. 

15.  As  proposed  in  the  Notice,  the 
Commission  plans  to  review  the 
subscriber  limits  every  five  years  to 
determine  whether  such  limits  are 
reasonable  under  the  prevailing  market 
conditions.  The  Commission  solicits 
further  comment  on  this  proposal  and 
asks  commenters  to  indicate  whether 
review  every  five  years  will  be  adequate 
to  ensure  that  the  regulations  are 
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responsive  to  the  dynamic  nature  of  the 
cable  industry. 

n.  Channd  Occupancy  Limita 

16.  Section  11(c)(2)(B)  of  he  1992 
Cable  Act  requires  the  Commission  to 
establish  reasonable  limits  on  the 
number  of  cable  channels  that  can  be 
occupied  by  a  video  programmer  in 
which  a  cable  operator  has  an 
ownership  interest  ("channel  occupancy 
limits").  By  requiring  the  adoption  of 
channel  occupancy  limits.  Congress 
sought  to  reduce  the  incentive  and 
ability  of  cable  operators  and  video 
programmers  to  engage  in  anti* 
competitive  practices.  In  addition,  the 
Senate  Report  expressed  concern  that 
vertical  integration  limits  diversity  of 
cable  programming  and  reduces  the 
number  of  voices  available  to  the  public. 
In  this  respect,  the  channel  occupancy 
limits  were  also  intended  to  increase  the 
diversity  of  soiirces  of  cable 
programming. 

17.  After  considering  the  record 
submitted  in  response  to  the  Notice,  the 
Commission  continues  to  have 
questions  and  concerns  regarding  the 
appropriate  level  at  which  to  establish 
channel  occupancy  limits  and  the 
proper  application  of  such  limits  to 
specific  types  of  programming.  While  a 
review  of  the  record  and  the 
Commission's  analysis  of  the  market 
structure  has  enabled  the  Commission 
to  reach  certain  tentative  conclusions, 
additional  information  regarding  how 
such  proposals  will  affect  continued 
MSO  investment  in  new  programming 
services  is  requested. 

18.  Briefly,  the  Commission  proposes 
to  adopt  a  40%  limit  on  the  number  of 
channels  that  can  be  occupied  on  a 
cable  system  by  programming  in  which 
the  particular  cable  operator  has  an 
attributable  interest.  Vertical  ownership 
attribution  for  this  purpose  would  be 
defined  by  reference  to  the  broadcast 
attribution  criteria.  In  addition,  the 
Commission  proposes  to  allow  carriage 
of  additional  vertically  integrated  video 
programmers  provided  such  video 
programmers  are  minority-controlled  or 
are  targeted  to  a  minority  audience.  The 
Commission  plans  to  count  all  activated 
channels  in  calculating  system  capacity 
and  all  channels  occupied  by  affiliated 
programming  services  would  be  counted 
toward  the  40%  limit.  However,  the 
Commission  proposes  to  exempt  local 
and  regional  programming  networks 
from  such  limits. 

19.  The  Commission  further  proposes 
to  grandfather  carriage  of  all  vertically 
integrated  programming  services  that 
existed  as  of  the  effective  date  of  the 
1992  Cable  Act,  which  exceed  the 
channel  occupancy  limits  we  ultimately 


adopt.  The  Commission  also  proposes  to 
eliminate  channel  occupancy  limits  in 
any  community  where  effective 
competition  is  established.  In  addition, 
the  Commission  plan  to  adopt  a 
maximum  channel  capacity  oeyond 
which  the  channel  occupancy  limits 
%vill  no  longer  apply. 

Application  of  Channel  Occupancy 
Limits 

20.  As  observed  in  the  Notice,  the 
language  contained  in  section 
11(c)(2)(B)  of  the  1992  Cable  Act  is 
unclear  regarding  whether  the  channel 
occupancy  Umits  were  meant  to  apply 
only  to  carriage  of  video  programmere 
affiliated  with  the  particular  cable 
operator  or  to  carriage  of  any  vertically 
integrated  cable  programmer  on  any 
cable  system.  Given  the  uncertainty 
surrounding  the  application  of  channel 
occupancy  limits,  the  Commission 
proposes  to  apply  such  limits  only  to 
video  programmers  that  are  vertically 
integrated  with  the  particular  cable 
openiOT. 

21.  Only  Tele-Communications,  Inc. 
(TCI)  an  International  Family 
Entertainment  (IFE)  offer  alternative 
approaches  to  channel  occupancy 
limits.  Comment  is  invited  on  TCI's 
suggestion  that  the  Commission 
implement  channel  occupancy  limits  by 
measuring  bandmth  rather  than 
traditional  channels.  Commenters  are 
asked  to  discuss  whether  TQ's 
recommended  approach  would  be 
preferable  to  a  channel  based  restriction 
and  whether  such  an  approach  would 
be  consistent  with  Congress'  direction 
that  the  Commission  establish  limits  on 
"the  number  of  channels"  that  can  be 
occupied  by  vertically  integrated 
programming.  The  Commission  also 
request  that  commenters  indicate 
whether  a  bandwith  measure  would  be 
more  adaptive  to  cable  systems 
employing  digital  signal  compression 
and  other  advanced  delivery  systems. 
The  Commission  seeks  to  adopt 
regulations  that  will  encourage  cable 
operators  to  continue  to  invest  in  the 
development  of  new  technologies  and 
innovative  program  services  and  invites 
commentera  to  indicate  whether  there 
are  alternative  approaches  that  might 
further  these  objectives.  The 
Commission  specifically  asks 
commenters  to  address  how  the  adopted 
restrictions  can  be  adapted  to  video  on 
demand  systems.  Moreover, 
commentera  are  asked  to  indicate  what, 
if  any.  provisions  should  be  made  in  the 
Commission's  regulations  for  the  use  of 
cable  capacity  to  provide  information 
and  communications  services  as 
opposed  to  video  programming  services. 


22.  With  respect  to  IFE's  suggestion 
that  no  channel  occupancy  limits  be 
imposed  on  cable  operatora  imless  an 
imaffiliated  or  competing  video 
programmer  complains  that  it  has  been 
denied  access,  the  Commission  finds 
that  such  an  approach  would  be 
consistent  with  the  plain  meaning  of  the 
statute  and  so  declines  to  follow  Uiis 
approach.  However,  comments  are 
solicited  on  whether  an  exception 
should  be  made  allowing  systems  to 
carry  additional  affiliated  progranuning 
where  no  unaffiliated  or  competing 
programmer  seeks  carriage  and  channel 
capacity  would  otherwise  go. 

Calculation  of  Channel  Capacity. 

23.  The  statutory  language  does  not 
indicate  how  a  cable  system's  channel 
capacity  should  be  determined  for 
purposes  of  applying  channel 
occupancy  limits.  However,  the  Senate 
Report  provides  a  hypothetical 
calculation  in  which  the  cable  system's 
broadcast,  PEG  and  leased  access 
channels  are  subtracted  from  the  overall 
system  capacity  before  the  chaimel 
occupancy  limit  is  applied. 
Nevertheless,  the  Commission  believes 
that  all  activated  channels  (including 
those  used  for  non-video  services) 
should  be  taken  into  account  in 
calculating  system  capacity  for  purposes 
of  applying  diannel  occupancy  limits. 
The  Commission  notes  that  cable 
operators  are  obligated  by  the  1992 
Cable  Act  to  carry  local  broadcast  and 
noncommercial  educational  channels, 
and  are  required  to  reserve  channel 
capacity  for  lease  to  unaffiliated 
programmers.  Consequently,  it  would  be 
unreasonable  to  use  such  channels  to 
reduce  the  base  of  channels  available  for 
carriage  of  vertically  integrated 
programming.  The  Commission  asks 
commenters  to  indicate  whether  thiy 
approach  is  appropriate  and  consistent 
with  the  objectives  of  the  channel 
occupancy  limits. 

Vertical  Ownership  Attribution 
Standard 

24.  The  plain  language  of  section 
11(c)(2)  of  the  1992  Cable  Act  does  not 
indicate  the  appropriate  criteria  for 
determining  vertical  ownerehip 
attribution.  The  Senate  Report,  however, 
suggests  that  in  determining  what  is  an 
attributable  interest,  the  Committee 
intended  that  the  Commission  use  the 
attribution  rules  set  forth  $  73.3555 
(Notes)  of  the  Commission's  Rules  or 
such  other  criteria  as  the  Commission 
deems  appropriate.  The  Commission 
proposes  to  apply  the  broadcast 
attribution  criteria  for  purposes  of 
applying  the  channel  occupancy  limits. 
In  so  doing,  the  Commission  dismisses 
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•  DuoilMr  of  ahamatiTe  attribution 
criteria  raggaated  hj  ccNnmanten. 

25.  In  the  context  of  astaMiihing 
limits  on  vartkal  integration  in  the 
cable  indus^,  the  Commtsaion  Is 
concaned  with  idantifying  interests  in 
cable  programming  senicea  which  an 
sufficMDt  to  ailbrd  influence  or  control 
over  programming  decisions.  The 
Commission  aleo  aeeks  to  identiiy 
interests  thet  might  potentially  provide 
cable  opaietois  with  an  incantive  to 
favor  an  affiliated  programming  aervice 
over  an  unaffiliated  or  competing 
programming  service.  However,  these 
concerns  must  be  belanced  %rith  the 
objective  of  preserving  the  benefits  and 
effidendea  of  verticalintegration  and 
encouraging  continued  MSO  investment 
in  new  cable  programming  aervioes.  The 
Commission  tentstively  ccnadudss  that 
the  broadcast  attribution  criteria  are 
strict  enough  to  identify  all  interests 
that  afford  the  potential  to  exert 
influence  or  control  over  management 
or  programming  dedsions,  vet  flexible 
enou^  to  permit  continued  MSO 
investment  in  new  programming 
services.  Comments  ara  soudit  as  to 
whether  thera  sre  any  modifications  or 
additional  exceptions  that  should  be 
made  to  the  Commission's  attribution 
criteria  to  better  adapt  than  for  this 
puipoee. 

Percentage  Limitation 

26.  The  Commission  tentativdt 
propoaea  to  adopt  a  40%  limitation  on 
the  number  of  diannels  that  can  be 
occupied  by  vertically  integrated 

Erogramming.  The  Commission  notes 
owever,  thet  the  appropriate 
percentage  limitaticm  for  channel 
occupancy  limits  is  dependent  upon  the 
attribution  standard  we  ultimately  adopt 
to  define  vertical  integration,  and  on 
other  iasues  regarding  the  application  of 
the  dtennel  oocupency  limits  to 
particular  typea  w  programming.  The 
Commission  also  proposes  to  aUoov 
carriage  of  additional  vertically 
integrated  programming  services, 
beyond  the  40%  limit,  if  such  services 
are  minority-controUed  or  ara  targeted 
to  a  minority  audience.  The 
Commissiao  aaks  oommenten  to  discuss 
whether  aUoedng  such  esqiended 
carriage  of  minority-controUed  or 
minority  oriented  programming  services 
will  encourage  additional  minority 
ownerahip  and  ptttidpation  hi  the 
development  of  cable  programming. 
Commanten  ara  alao  remMSted  to 
hidicate  vdiether  the  definition  of 
"qualified  minority  programming 
source"  provided  in  the  leesed  access 
proviaions  of  the  Communicatiooa  Act 
would  be  eppropriete  for  thia  purpose. 
(47  U.S.C  5320X2)  definea  "qualified 


minority  programming  source"  as  a 
programming  source  "which  devotee 
substantially  all  of  its  programming  to 
coverage  of  minority  viewpoints,  or  to 
programming  directed  at  membera  of 
minority  groups,  and  which  is  over  50% 
minority-owned. ") 

27.  Comment  is  further  solidted  on 
whether  the  proposed  40%  channel 
occupancy  limit  is  reasonable,  given  the 
structure  of  the  marketplace  and  the 
other  carriage  obligations  already 
imposed  on  cable  operators. 
Commenters  are  asked  to  submit 
whether  a  40%  limit  will  adversely 
affect  continued  MSO  investment  in  the 
development  of  new  and  innovative 
programming  services.  The  Commission 
also  asks  commenters  to  indicate  how 
carriage  of  vertically  integrated 
programming  services  will  be  affiacted 
by  the  establishment  of  a  40%  limit. 
Finally,  the  Commission  seeks  comment 
on  whether  channel  occu(>ancy  Umits 
should  vary  depending  on  system 
capacity  as  is  the  case  with  must-cany. 
leased  access,  and  noncommerdal 
educational  carriage  requirements. 

Treatment  of  Pay  Channels,  Multiplexed 
Channels  and  local  and  Regional 
Networks 

28.  The  Commission  proposes  to 
count  all  vertically  integrated  pay-per- 
view  and  pay-pernchannel  services 
against  a  system's  channel  occupancy 
limits.  The  Commission  disagreee  with 
commentera  who  argue  that  multiplexed 
channels  should  not  be  counted  towards 
the  channel  occupancy  limits  because 
they  provide  subscribers  with  time 
diversity  or  who  argue  that  the 
Commission  should  assume  that  cable 
operators  engage  in  multiplexing  only 
when  they  are  already  carrying  a  full 
array  of  programming.  The  Conunission 
proposes,  however,  to  exempt  local  and 
regional  networics  from  the  channel 
occupancy  limits  in  order  to  encourage 
the  development  of  local  cable 
programming.  Commentera  are 
requested  to  address  these  tentative 
conclusions  and  to  suggest  an 
appropriate  definition  rar  local  and 
regional  programming  services  that 
should  quaUfy  for  this  exemption. 

20.  In  addition,  the  Commission  is  not 
perauaded  by  commentera  arguments  in 
support  of  an  exemption  for  new 
programming  services  from  channel 
occupancy  caps  for  a  period  of  five 
yean.  The  Commission  believes  that  if 
the  chaimel  occupancy  Umit  is  set  at  the 
appropriate  level,  such  an  exception  for 
new  programming  services  should  be 
unnecessary.  The  Commission  seeks 
further  comment  on  whether  such  an 
exception  is  necessary  given  the 
proposed  40%  channel  occupancy  limit. 


Commentera  are  also  aaked  to  indicate 
whether,  alternatively,  the  Commission 
should  grant  waivera  to  permit  carriage 
of  new  programming  seivicea  in 
appropriate  circumstances.  Commentera 
favoring  such  a  waiver  provision  should 
suggest  the  criteris  that  would  be 
appropriate  in  connection  with  such 
waiver  requests. 

Effect  of  Fiber  Optic  Cable  and  Digital 
Signal  Compression 

30.  The  Commission  continues  to 
support  the  proposal  in  the  Notice  to 
establish  a  cnannel  capadty  threshold 
beyond  which  the  channel  occupancy 
limits  would  not  apply.  As  previously 
indicated,  the  expanded  channel 
capadty  that  will  result  from  fiber  optic 
cable  and  digital  compression 
technology  will  most  likely  eliminate 
the  need  for  such  limits  to  oicourage 
cable  operatore  to  carry  unaffiliated  or 
competing  programming  services. 
Nevertheless,  the  Commission 
tentatively  condudes  that  it  is 
premature  to  establish  such  a  ceiling  at 
this  time. 

31.  Fiber  optics  and  digital  signal 
compression  are  still  in  the 
experimental  phases  snd  are  presently 
being  tested  in  only  a  few  markets. 
Given  the  various  potential  applications 
of  such  technologies  to  provide 
communications,  information  and  other 
non-video  services,  the  Commission  is 
imsure  what  efliact  such  developments 
will  have  on  the  ability  of  unaffiliated 
video  programera  to  obtain  access  to 
vertically  integrated  systems. 
Accordingly,  the  Commission  proposes 
to  consider  the  adoption  of  an 
appropriate  channel  occupancy  ceiling 
at  a  late  date  when  there  has  been  an 
opportunity  to  study  the  e^cts  of  fiber 
optic  cable  and  digital  signal 
compression  on  the  carriage  of  video 
pro^amming.  Alternatively,  the 
Commission  asks  commentera  to 
indicate  whether  there  is  an  identifiable 
channel  capadty  threshold  associated 
with  the  next  generation  of  cable 
technology  which  would  provide  an 
appropriate  level  beyond  which  diannel 
occupancy  Umits  should  no  longer 
apply.  The  Commission  also  seeks 
comment  on  whether  to  review  channel 
occupancy  limits  every  five  yean 
making  such  adjustments  as  ara 
appropriate  at  that  time. 

Effective  Competition 

32.  The  Commission  proposes  to 
eliminate  chaiuel  occupancy  limits  in 
any  community  where  effective 
competition,  as  defined  under  section  3 
of  die  1992  Cable  Act.  U  established. 
The  Commission  asks  conunenten  to 
address  this  proposal  and  to  indicate 
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whether  channel  occupancy  limits 
should  be  automatically  phased  out 
where  effective  competition  is 
established  or  whether  cable  operators 
should  be  required  to  obtain  a 
Commission  waiver.  Commenters  are 
also  asked  to  indicate  whether  the 
statutory  definition  of  "efiisctive 
competition"  applicable  to  rate 
regulation  should  also  be  used  for  this 
purpose  or  whether  another  standard  of 
effective  competition  would  be  more 
appropriate.  Specifically,  the 
Commission  questions  whether  to 
include  for  this  pxirpose  the  definition 
of  effective  competition  whidi  applies 
to  cable  systems  subscribed  to  by  fewer 
than  30%  of  the  households  in  the 
franchise  area.  Commenters  are 
requested  to  address  whether  this 
definition  of  efiisctive  competition  is 
relevant  to  the  competitive  concerns 
which  underlie  the  establishment  of 
channel  occupancy  limits. 

Grandfathering  Carriage  of  Vertically 
Integrated  Programs 

33.  Hie  Commission  concludes  that 
the  public  interest  would  not  be  served 
by  requiring  cftble  operators  to  delete 
vertically  integrated  programming 
services  in  order  to  comply  with  Uie 
channel  occu{>ancy  caps.  Accordingly, 
the  Commission  proposes  to  grandfather 
all  vertically  intc^ted  programming 
services  that  were  carried  as  of 
December  4. 1992  (the  effective  date  of 
the  1992  Cable  Act),  which  exceed  the 
chaimel  occupancy  Umits  ultimately 
adopted.  Once  additional  capacity 
becomes  available  on  a  grandfathered 
system,  however,  the  Commission 
believes  that  such  system  should  be 
prohibited  from  expanding  its  carriage 
of  vertically  integrated  programming 
services  imtil  sudi  system  is  in  full 
compliance  with  the  channel  occupancy 
limits.  Commenters  are  invited  to 
address  our  rationale  for  proposing  such 
grandfethering. 

Enforcement 

34.  While  the  Notice  proposed  to  rely 
primarily  on  local  francnise  authorities 
to  monitor  compliance  with  the  channel 
occupancy  limits,  the  record  in  this 
proceeding  has  raised  questions  as  to 
whether  local  authorities  have  either  the 
resources  or  the  expertise  to  effectively 


monitor  compliance  ««rith  the 
Commission's  channel  occupancy 
limits.  For  this  reason  the  Commission 
proposed  to  retain  responsibility  for 
monitoring  and  enforcing  compliance 
with  the  (£annel  occupancy  limits. 
Commenters  are  asked  to  suggest  how 
the  Commission  can  most  efiiactively 
enforce  such  limits.  The  Commission 
tentatively  rejects  the  proposal  of  some 
commenters  that  channel  occupancy 
limits  be  enforced  on  a  compliance  only 
basis.  Such  complaint  based 
enforcement  would  only  ensure  that 
anti-competitive  practices  are 
prevented.  However,  Congress  also 
intended  such  limits  to  ensure  that  a 
diversity  of  voices  is  available  to  cable 
subscribers.  This  objective  can  only  be 
accomplished  by  ensuring  that  all  cable 
operators  are  in  compliance  with  the 
carriage  limits  on  vertically  integrated 
programming. 

Administrative  Matters 

Ex  Parte.  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission's  rules.  See  generally  47 
CFR  1.1202, 1.203  and  1.206(a). 

Comments.  Pursuant  to  applicable 
procedures  set  forth  in  S§  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  or  before  August  23. 
1993.  and  reply  comments  on  or  before 
September  3. 1993. 

Initial  Regulatory  Flexibility  Analysis 

35.  Reason  for  the  Action:  The 
purpose  of  this  Further  Notice  is  to 
establish  rules  and  regulations  in 
accordance  with  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  relating  to  the  development 
of  horizontal  and  vertical  ownership 
limits. 

36.  Objective  of  this  Action:  The  1992 
Act  and  the  subsequent  actions  to 
implement  it  are  intended  to  encourage 
competition  in  the  cable  industry  and 
prevent  the  exercise  of  imdue  market 
power  by  horizontally  or  vertically 
integrated  cable  systems.  This  action  is 
meant  to  assist  the  Commission  in 
adopting  reasonable  subscriber  limits 


and  channel  occupancy  limits  required 
by  the  1992  Cable  Act. 

37.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  Notice  may  be 
found  in  sections  4. 303, 613  and  617 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  154,  303,  533. 

38.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements 
Inherent  in  the  Proposed  Rule:  This 
Further  Notice  proposes  to  adopt  new 
reporting  requirements  appliance  to 
cable  systems,  in  order  to  ensure 
compliance  with  the  proposed  rules. 

39.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  with  the  Proposed 
Rule:  None. 

40.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved: 
Approximately  11,000  existing  cable 
systems  of  all  sizes  may  be  affected  by 
the  proposals  contained  in  this  Further 
Notice.  In  addition,  an  unknown 
number  of  video  programming  sources 
may  be  affiected. 

41.  Any  Significant  Alternatives 
Minimizing  Uie  Impact  on  Small 
Entities  and  Consistent  with  the  Stated 
Objectives:  The  purpose  of  this  Further 
Notice  is  to  seek  comment  on  issues 
including  alternatives  that  would 
minimize  the  impact  on  small  entities. 

Ordering  Qausas 

42.  Accordingly,  jf  is  ordered,  That 
pursuant  to  the  authority  contained 
sections  2(a).  4(i)  and  (j)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Protection  and  Competition  Act  of  1992, 
Pub.  L.  102-385.  MM  Docket  No.  92- 
264  will  remain  open  until  such  time  as 
the  remaining  issues  relating  to  section 
11  of  the  1992  Cable  Act  are  resolved. 

List  ofSubiects 

47CFRPart21 

Cable  television/multipoint 
distribution  services  cross  ownership. 
Television. 

47  CFR  Part  76 

Cable  television. 

Federal  Communicationi  CommiMioo. 

William  F.  Catoo. 

Acting  Secretary. 
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ACTION 

AgMwy  Infonnation  Collactlon 
ActivitiM 

agency:  action,  the  FedOTal  Domestic 
Volunteer  Agency. 

ACTION:  Infonnation  collection 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

SUMMANV:  The  follo%ving  form(s)  have 
been  submitted  to  C^fB  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  This  entry  is  not 
subject  to  44  U.S.C  3504(h).  Copies  of 
the  submission(s)  may  be  (^taioed  from 
the  ACTION  Qearance  Officer. 
DATES:  OMB  and  ACTION  will  consider 
comments  received  by  September  7, 
1993.  Send  comments  to  both: 
ADDRESSES: 

Willard  L  Hoing,  Qflannce  Officar. 

ACTION,  1100  Vannont  Avenue  NW.. 

Washington.  DC  20525. 
Steve  Semenuk.  Desk  officar  Cor  ACTION. 

Office  of  Management  ft  Budget.  3002  New 

Executive  Office  B!dg..  Washington,  DC 

20503. 

SUPPLEMENTARY  MFORMATION: 

Ti£7e  of  Forms:  Project  Progress  Reports 
(PPRs).  ACTION  Forms  Nos.: 
A-1020  (Older  American  Volunteer 

Programs); 
A-1035  (Special  Volunteer  Programs): 
A-1432  (Student  Community  Service 

Program); 
A-1433  (Volunteers  in  Service  to 
America) 

Need  and  Use:  Need:  To  assure  that 
projects  fulfill  legislated  purpose  to 
monitor  progress.  Use:  To  provide 
standard  performance  reports  by 
which  progress  is  measured  and 
determine  need  for  technical 
assistance. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 


Bespondent's  Obligation  to  Reply: 
Required  to  retain  benefits. 

Description  of  Respondents:  Public 
agencies  and  private  non-profit 
organizations. 

Frequency  of  Collection:  A-1020,  Semi- 
Annually  (except  when  required 
quarterly  for  projects  (1)  during  first 
year  of  operation;  (2)  with  a  new 
project  director  in  his/her  first  year, 
and  (3)  where  the  Project  Manager 
indicates  special  oversight  is  required: 
A-1035,  C^iarterly:  A-1432  and  A- 
1433,  quarterly  first  year  and 
semiannually  in  subsequent  years. 

Estimated  Number  of  Annual 
Responses:  5,308 

Estimated  Average  Burden  Hours  per 
Response:  \. 5 

Estimated  Annual  Reporting  or 
Disclosure  Burden: 
Reporting  only  *  3. 75  hours  per 

project 
Recordkeeping  only  *  10.83  hours  per 

project 
Total  burden  per  project »  14.58 
(average) 

lagnlatory  AuthoritT:  42  U.S.C  4950  et 

leq. 

Dated:  July  30. 1993. 
Gary  Kowalcxyk, 
Acting  Director.  ACTION. 
(FR  Doc  93-18799  Piled  8-5-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  S«fvlc« 

Allison  Draw  Watershad,  WY;  Record 
of  Daclsion 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a  record 
of  decision. 

StMWARY:  Frank  S.  Dickson, 
Responsible  Federal  Official  for  the 
projects  administered  under  the 
provisions  of  Public  Law  83-566, 16 
U.S.C.  1001-1008.  in  the  State  of 
Wyoming,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
Allison  Draw  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  Frank  S. 
Dickson  at  the  address  shown  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Frank  S.  Dickson,  State  Conservation. 


Soil  Conservation  Service,  100  East  B 
Street,  Casper,  Wyoming  82601. 
teleph<Hie  307-261-5201. 

(This  activity  is  Usiad  in  the  Cstakg  of 
Federal  Domastic  Aasiatanca  under  Na 
10.904,  Watanhad  Protaction  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Bxacutiva  Order  12372,  which  requires 
intergo^arnmantal  consultation  with  State 
and  I<ocal  officials) 

Dated:  )uly  30. 1993. 
Prank  S.Dicksan. 
State  Conservationist 
[FR  Doc.  93-18804  Filed  8-&-93;  6:45  am] 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  MiddleseX'Somerset- 
Hunterdon,  fU.  (Service  Area) 

AGENCY:  Minority  Business 
Development  Agency.  DOC 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
years  period,  subject  to  Agency 
priorities,  recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  Budget  period 
(12  months)  is  estimated  as  $169,125  in 
Federal  funds,  and  a  minimum  of 
$29,846  in  non-Federal  (cost  sharing) 
contribution,  from  January  1. 1994  to 
December  31, 1994.  Cost-sharing 
contributions,  may  be  in  the  form  of 
cash  contributions,  client  fises,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Middlesex-Somerset-Hunterdon,  N.J. 
SMA  geographic  service  area. 

The  funiding  instrimient  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
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viable  minority  busiaossas.  To  this  and, 
MBDA  funds  organizations  that  can 
identify  and  coordinat*  public  and 
private  sector  raeomces  on  bdialf  of 
minority  individuals  and  firms;  offer  a 
fiill  range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (ZOpoints). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsiva.  Tbe  selection  of  an 
^plication  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  hkely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  fcuwarded  to 
the  DepartmwEit  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 
Unsatishctory  performance  undw  prior 
Federal  awards  may  result  in  an 
applici^oD  not  being  considered  for 
funding. 

MBDCs  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions,  to  assist  them  in  this 
effort.  MBDCs  may  diarge  client  fees  for 
management  and  technical  assistance 
(M&TA)  rendered.  Based  on  a  standard 
rate  of  $50  per  hour.  MBDCs  will  charge 
client  fees  at  20%  of  the  total  cost  for 
firms  with  gross  sales  of  $500,000  or 
less,  and  35%  of  the  total  cost  for  firms 
with  DO«a  sale*  of  over  $500,000. 

MBDCs  padbfnung  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
bud^  periods. 

MBDCs  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectivdy.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 


reviews  colmisating  in  year-to-date 
quantitativa  and  qiulitMive  evaluations 
will  be  condnctad  to  determine  if 
fonding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
avail^ility  of  funds  and  the  Agency 
priorities. 

Awards  undw  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

Applicants  are  notified  that  if  they 
incur  any  costs  prior  to  an  award  being 
made  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government  Applicants  are  notified 
that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  pre>award  costs. 

If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in  foil 

2.  A  negotiated  re-payment  schedule  is 

established  and  ^  least  one 
paymont  is  received:  or 

3.  Other  arrangements  satisfactory  to 

DoC  are  made 

Applicants  are  subject  to 
Government  wide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  The  departmental  Grants  Officer 
may  tenninate  any  grant/cooperative 
agreement  in  whofo  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreenwnt  Examples  of  some  of  the 
conditions  which  ctea  causa  termination 
are  failure  to  meet  cost-sharing 
requirements:  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certific^on.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Notification  must  be  provided  that  all 
non-profit  and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  is 
presently  being,  crimhial  diarges  such 
as  fraud,  theft,  perjury,  or  other  matters 


which  significandy  reflect  on  the 
applicant's  management  honesty  or 
financial  iategrity. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-690.  title  V,  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards.  False  information  on 
the  application  can  be  grounds  for 
denying  or  terminating  funding. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of 
Lobbying  Activities"  (if  applicable)  is 
required  in  accordance  with  section  319 
of  Public  Law  101-121,  which  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using  legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

15  CFR  part  28  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  fonds  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  a  specific  contract,  grant,  or 
cooperative  agreement.  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying"  and,  when 
applicable,  the  SF-LLL,  "Disclosure  of 
LfQbbying  Activities,"  are  required. 

Notification  must  be  provided  that 
recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  fower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspensfon,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  from,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subredpient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document 

DATES:  The  closing  date  for  application 
is  September  10, 1993.  Applications 
must  be  postmarked  on  or  before 
September  10, 1993. 
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AINMESSES:  The  mailing  address  far 
submission  is:  New  York  Regional 
Office.  Mincnity  Biisiness  Development 
Agency.  Jacob  K.  Javits  Federal 
Building,  rm.  3720,  New  York.  New 
Yoric  10278.  Aree  Code/Telephone 
Number  (212)  264-3262. 
POR  RNVTMBI MPORMATION  CONTACT:  John 
F.  Inglehart.  Regional  Director,  New 
York  Regional  Office  at  (212)  264-3263. 

SUFPLEMENTARY  MFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Inter-governmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  July  30. 1993.  , 

WimaaEFBllv.  | 

Depu  ty  Regional  Dinctor. 
[FR  Doc  93-18807  Filed  8-S-93: 8:45  am] 
IG00t«10-aMI 
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Nllonel  Oceanic  and  Atmoepheric 
Admlnletratlon 

Evaluation  of  State  Coattal 
Management  Programs 

AOENCV:  Office  of  Ocean  and  Coastal 
Resoun»  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resoiirce  Management 
(OCRM)  annoimces  its  intent  to  evaluate 
the  performance  of  the  New  Hampshire 
Coastal  Management  Program,  the 
Chesapeeke  Bay  National  Estuarine 
Research  Reserve  in  Maryland,  and  the 
(keat  Bay  (New  Hampshire)  National 
Estuarine  Research  Reserve. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  coastal 
management  prt)grams  and  estuarine 
reserves  require  findings  concerning  the 
extent  to  which  a  state  has  adhered  to 
the  CZM  program  or  esttiarine  reserve 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  These  reviews 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 


with  interested  Federal,  state,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits: 

The  New  Hampshire  Coastal 
Management  Program  site  visit  will  be 
September  20-24, 1993.  A  public 
meeting  will  be  held  Wednesday. 
September  22, 1993,  at  7  p.m..  at  the 
UiTien  Forestry  Center.  45  Elwyn  Road. 
Portsmouth,  NH. 

The  Chesapeake  Bay  National 
Estuarine  Research  Reserve  in  Maryland 
site  visit  will  be  September  20-24, 1993. 
Public  meetings  will  be  held  on 
Tuesday,  September  21, 1993,  at  7  p.m. 
at  the  County  Administration  Building, 
Oden  Bowie  Drive,  room  2161,  Upper 
Marlboro,  MD  and  on  Thursday. 
September  23, 1993  at  7  p.m.,  at  the 
County  Council  Chambers,  Level  A,  20 
West  Courtland  Street,  Bel  Air.  MD. 

The  Great  Bay  (New  Hampshire) 
National  Estuarine  Research  Reserve  site 
visit  will  be  September  27  to  October  1, 
1993.  A  public  meeting  will  be  held 
Wednesday,  September  29, 1993.  at  7 
p.m..  at  the  New  Hampshire  Fish  and 
Game  Department.  Region  3  Office,  225 
Main  Street  (Route  155A),  Durham,  NH. 

The  States  will  issue  notices  of  the 

f>ublic  meetings  in  local  newspapers  at 
east  45  days  prior  to  the  public 
meetings  being  held,  and  will  issue 
other  timely  notices  as  appropriate. 
Copies  of  the  state's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
lettera  to  the  states,  are  available  upon 
written  request  from  OCRM.  Written 
comments  from  interested  parties 
regarding  these  programs  are 
encotiraged  at  this  time  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management. 
NOS/NOAA.  1305  East- West  Highway. 
SSMC4— 11th  Floor,  Silver  Spring.  MD 
20910.  When  the  final  evaluation 
findings  are  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  their  availability. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management. 
1305  East-West  Highway,  SSMC4— 11th 
Floor,  Silver  Spring.  MD  20910.  (301) 
713-3090. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Pro-am 
Administration 


Dated:  August  2. 1993. 
W.  Stanley  Wilson. 

Assistance  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc  93-18802  Filed  8-5-93;  8:45  am) 
ilUlNa  COOC  3B1<H»-M 


Marina  Mammaia 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Modification  to  below-listed 
permits:  Theater  of  the  Sea,  Permit  Nos. 
69  and  326  (P92  and  P92B);  Dolphin 
Research  Center.  Permit  No.  514  (P53B); 
Dolphins  Plus.  Inc..  Permit  Nos.  292  and 
577  (P234  and  P234A):  Hyatt  Regency 
Waikoloa  Resort.  Permit  No.  625  (P407). 

ADDRESSES:  Documents  concerning  the 
above  modification,  clarification,  and 
permits  are  available  for  review  by 
appointment  in  the  Office  of  Protected 
Resources  and  Habitat  Programs,  NMFS, 
1335  East- West  Highway,  room  7324. 
Silver  Spring.  Maryland  20910.  (301) 
713-2289. 

SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
provisions  of  §S  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Special  Conditions  on 
Swim-With-The-Dolphin  (SWTD) 
programs  that  apply  to  Public  Display 
Permits  Nos.  69  and  326  issued  to  the 
Theater  of  the  Sea,  Islamorada,  Florida; 
Permit  No.  514  issued  to  the  Dolphin 
Research  Center,  Marathon,  Florida; 
Permit  Nos.  292  and  577  issued  to 
Dolphins  Plus.  Inc.,  Key  Largo,  Florida; 
and  Permit  No.  625  issued  to  the  Hyatt 
Regency  Waikoloa  Resort,  Waikoloa, 
Hawaii,  are  modified  by  deleting 
Special  Condition  D.l  and  substituting 
the  following: 

D.l.  The  Permit  Holder  is  authorized  to  use 
dolphins  in  an  experimental  human/dolphin 
sMrim  program  until  June  30, 1994.  The 
National  Marine  Fisheries  Service  (NMFS) 
may  modify,  suspend,  or  revoke  this 
authority  before  June  30, 1994,  if  the  SWTD 
programs  are  found  to  have  an  adverse 
impact  on  the  health  or  well-being  of  the 
animals,  if  an  ongoing  review  of  public 
display  permit  authorities,  procedures,  and 
criteria  results  in  new  regulations  that 
disallow  such  programs,  or  if  the  terms  of  the 
conditions  tliat  follow  are  not  met 

Special  condition  D.3  is  deleted  and 
the  numbering  of  the  successive  special 
conditions  has  been  advanced 
accordingly.  The  wording  of  all  special 
conditions  with  the  exception  of  D.l  has 
also  been  clarified. 

This  modification  is  effective  on 
August  1. 1993. 
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Dated:  Mr  30, 1M3. 
William  W.Fm,pr.. 
Director,  Offtcff  ofPFOtoctsu  HstotucBt. 
(FR  Doc.  93-18805  Filed  8-5-93;  8:45  am] 


COMIirrrEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  OISABLEO 

Procurefwnt  LM;  PropoMtf  AddKiont 

ASBICY:  CommittM  for  PurchaM  Fiom 

Peoj^  Who  Are  Blind  or  Severely 

Disabled. 

ACTKNC  Proposed  Additions  to 

Prociirement  List 

summary:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEiVEO  ON  OR 
BEFORE:  September  7, 1993. 
AOORESS:  Committse  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Dialled,  Ckyatal  Square  3.  Suits  403. 
1735  Jeffarson  Davis  Highway. 
ArlinglcB.  Virginia  22202-3461. 

FOR  nmrwER  BiFORMATiON  contact: 
Beverly  Milkman.  (703)  603-7740. 
SUFFLBeiTARV  MFORMATiOM:  This 
notice  is  published  jnirsuant  to  41 
use.  47(aM2) and 41 CPR 51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  sixties  of  the 
Federal  Government  (except  as 
otherwise  indicated)  %viU  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  signifiaint  impact  on  a 
substantial  number  of  small  entities. 
The  ma|or  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  repotting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fomish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  currant 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  r^ulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OD^r  Act  (41  U.S.C  46-t8c)  in 
connection  with  tim  commodities  and 
services  proposed  for  addition  to  the 
Procorement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underl)ring  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  Usted: 

Commodities 

Insulation  Tape,  Electrical 

5970-00-816-6056 

Nonprofit  Agency:  Raleigh  Lions  Clinic 

for  the  Blind,  bic,  Raleigh,  North 

Carolina. 
Chair.  Rotary 
7110-00-194-1611 
7110-00-281-4469 
Nonprofit  Agency:  Custom 

Manufacturing  Services,  Inc.. 

Louisville.  Kmtucky. 

Serviceg 

Commissaiv  ^elf  Stocking  and 

Custodial,  Columbiis  Air  Force  Base. 

MississippL 
Nonprofit  Agency:  Alabama  Goodwill 

Industries.  Inc.,  Birmingham. 

Alabama. 
Commissary  Shelf  Stocking  and 

Custodial.  Naval  Air  Station, 

Meridian.  Mississippi. 
Nonprofit  Agency:  Alabama  Goodwill 

Industries.  Inc..  Birmingham. 

Alabama. 
Commissuy  Shelf  Stocking  and 

Custodial,  Roosevelt  Roads,  Puerto 

Rico. 
Nonprofit  Agency:  Brevard 

Achievement  Center,  Inc.  Rockledge, 

Florida. 
Commissary  Shelf  Stocking,  Custodial 

and  Warehousing,  Tyndall  Air  Force 

Base,  Florida. 
Nonprofit  Agency:  Lakeview  Center, 

Inc.,  Pensacola,  Florida. 
Fabrication  of  Customized  Tool  Box 

Liners,  Fleet  and  Industrial  Supply 

Center.  Jadcsonville,  Florida. 
.  Nonprofit  Agency:  Arizona  Industries 

for  the  Blind,  Phoenix,  Arizona. 
Food  Service  Attendant,  Oregon  Air 

National  Guard.  Camp  Rilea  National 

Guffltl  Traming  Site,  Building  7028, 

Warrenton,  Oragon. 
Nonprofit  Agency:  Clatsop  County 

Development  Training  Center 

Association.  Astoria.  Oregon. 
Janitorial/Cuslodial  Naval  mid  Marine 

Corps  Reserve  Center,  1600  West 

Lafayette  Avenue.  Moimdsvilie,  West 

Virginia. 


Nonprofit  A^jBOcy:  Ohio  County  Council 

for  Retatded  Children,  hoc,  Wheeling. 

West  Virginia. 
Management  of  Bachelor  Housing, 

Naval  Station.  Pascagoula, 

Mississippi. 
Nonprofit  Agency:  Goodwill  Industries 

of  South  Mississippi.  Inc.,  Gulfport, 

Mississippi. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc  93-18869  Piled  8-5-93: 8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDANe:M.tS6A) 

Robert  C.  Byrd  Honors  Schoiership 
Program;  hnvMIng  Applicatione  for  New 
Grants  for  Fiscal  Yew  (FY)  1993 

PURPOSE  OF  PROGRAM:  To  provide, 
through  grants  to  States,  scholarships 
for  study  at  institotions  of  higher 
education  to  outstanding  high  school 
graduates  who  show  promise  of 
continued  excellence,  in  an  effort  to 
recognize  and  promote  student 
excellence  and  achievement. 
ELIGIBLE  APPUCANTS:  The  50  States,  the 
District  of  Columbia,  Puwto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Northern  Mariana  Islands,  Guam,  and 
the  Trust  Territory  of  the  Pacific  (Palau) 
are  eligible  to  apjAy  for  grants  under 
this  program. 

DEAOUNC  FOR  TRANSMITTAL  OF 

APPLICATIONS:  9/7/93. 

DEADLME  FOR  INTERGOVERNMENTAL 

REVIEW:  9/22/93. 

AVAILABLE  FUNDS:  $9,469,500. 

ESTIMATED  RANGE  OF  AWARDS:  $15,000  tO 

$1,126,500. 

ESTIMATEO  AVERAGE  SIZE  OF  AWARDS: 

$166,132. 

ESTIMATEO  NUMBER  OF  AWARDS:  57. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

PROJECT  PERIOD:  Up  tO  12  months. 
BUDGET  PERtOO:  12  months. 
APPUCABLE  REGULATIONS:  (a)  When  re- 
published in  revised  form,  the  Robert  C 
Byrd  Honors  Scholarship  Program 
regulations  in  34  CFR  part  654;  and  (b) 
The  Education  Department  General 
Administrative  Reflations  (EDGAR)  in 
34  CFR  parts  75.60-75.62.  76.  77.  79,  80, 
82,  85.  and  86. 

SUPPLEMENTARY  INFORMATION:  On  May      i 
14, 1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Roister 
(58  FR  28538). 

It  is  not  the  policy  of  the  Department 
of  Education  to  solicit  applications 


42056 


Federal  Register  /  Vol  58.  No.  150  /  Friday.  August  6.  1993  /  Notices 


before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
necessary  to  solicit  applications  on  the 
basis  of  the  NPRM  in  order  to  have 
sufficient  time  available  to  conduct  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  30. 
1993). 

The  comment  period  for  the  NPRM 
ended  on  June  14, 1993.  Six  J 
commenters  responded  to  the 
Secretary's  invitation  to  comment.  Many 
of  the  comments  oi)|ected  to  regulatory 
provisions  based  on  statutory 
requirements  that  the  Secretary  does  not 
have  the  authority  to  change.  The 
Secretary  anticipates  makine  one  change 
to  the  proposed  regulations  based  on 
public  comment.  Tlie  Secretary  expects 
to  add  to  $  654.5  a  definition  of  the  term 
"cost  of  attendance"  that  cross- 
references  the  definition  of  that  term  in 
section  472  of  the  Higher  Education  Act 
of  1965,  as  amended. 

Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations,  as  modified  by  the  expected 
changes  discussed  in  this  notice.  If 
additional  changes  are  made  in  the  final 
regulations,  applicants  will  be  given  an 
opportimity  to  revise  or  resubmit  their 
applications. 

RW  APPtlCATIONS  OR  INFORMATION 
CONTACT:  Patricia  VV.  Gore,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3022,  ROB-3, 
Washington.  DC  20202-5251. 
Telephone:  (202)708-8849.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

PragruB  Amhority:  20  U.S.C  1070d-31  to 
1070d-4l. 

Dated:  July  30. 1993.  j 

David  A.  LongaBackar,  I 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc  93-18801  Filed  8-5-93;  8:45  am) 
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Advisory  Council  on  Education 
Statistics;  Meeting 

AGCNCV:  Advisory  Council  on  Education 
Statistics,  Education.  i 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Coimcil.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 


document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

DATES:  September  9, 1993.  a.m.-4  p.m. 
and  September  10, 1993. 9  a.m.-noon. 
A00NE88C8:  555  New  Jersey  Avenue, 
NW..  room  326,  Washington,  DC  20208. 
FOR  PURTHCR  MFORMATION  CONTACT: 
Barbara  Marenus,  Executive  Director. 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue,  room 
400A.  Washington,  DC  20208-7575, 
telephone:  (202)  219-1839. 
SUPPLBIENTARY  INFORMATION:  The 
Advisory  Coimcil  on  Education 
Statistics  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93- 
380.  The  Council  is  established  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
and  is  responsible  for  advising  on 
standards  to  insure  that  statistics  and 
analyses  disseminated  by  NCES  are  of 
high  quality  and  are  not  subject  to 
political  influence.  The  meeting  of  the 
Coimcil  is  open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  NCES  Dropout  Report 

•  National  Adult  Literacy  Survey 

•  Update  on  the  National  Assessment  of 
Educational  Progress 

•  Proposals  for  future  ACES  activities 

•  Council  Business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director.  Advisory  Coimcil  on 
Education  Statistics,  555  New  Jersey 
Avenue  NW..  room  400A.  Washington, 
DC  20208-7575. 
Sharoa  P.  Robinaoa, 

Assistant  Secretary  for  Educational  Fesearch 
and  Improvement. 

(FR  Doc.  93-18881  Filed  8-5-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Floodplain/Wetlands  Involvement, 
Assessment  and  Statement  of 
Findings  for  the  Post  Waterflood  CO2 
Misclble  Flood  in  Ught  Oil  Ruvial 
Dominated  Deltaic  Reservoir 
(IMarginuilna  Sand)  Proiect,  Orange 
County,  TX,  With  Texaco  Exploration 
and  Production  inc. 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SiiMMARY:  This  is  a  combined 
Floodplain/Wetlands  Notice  of 
Involvement,  Assessment  and  Statement 


of  Findings  for  the  proposed  Post 
Waterflood  Carbon  Dioxide  (CO2) 
Misdble  Flood  in  Light  Oil  Fluvial 
Dominated  Deltaic  Reservoir 
(Marginulina  Sand)  project  prepared 
consistent  with  10  CFR  part  1022. 
Texaco  Exploration  and  Production,  Inc. 
(Texaco),  in  conjunction  with  the  DOE. 
proposes  to  demonstrate  the  technical 
and  economic  faasibility  of  using  a 
horizontal  CO3  injection  well  to  increase 
oil  production  in  an  existing  producing 
field  that  has  substantial  oil  and  gas 
facilities  and  activities  located  about  8.5 
miles  east  of  Beaumont,  Texas.  Texaco 
would  drill  several  infill  wells, 
including  a  horizontal  CO2  injection 
well,  and  initiate  a  CO2  injection 
program.  All  but  a  small  portion  of  the 
project  is  located  in  both  the  100-year 
floodplain  of  the  Neches  River  and  an 
associated  wetlands  area  in  Port  Neches, 
Texas  (see  enclosed  map).  This 
document  describes  the  effects, 
alternatives,  and  mitigative  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain/wetlands.  No  direct  or 
indirect  permanent  adverse  impacts  on 
floodplains  or  wetlands  are  expected. 
While  the  project  is  in  a  high  flood 
hazard  area,  project  implementation 
would  result  in  no  additional  potential 
flood  hazard.  Additionally,  there  would 
be  no  effect  on  the  survival,  quality,  and 
natural  and  beneficial  value  of 
wetlands.  This  document  constitutes  the 
Notice  of  Involvement  for  the  proposed 
action  and  includes  the  Floodplain/ 
Wetlands  Assessment  pursuant  to  10 
CFR  1022.12(c).  Due  to  the  urgent 
nature  of  the  project  and  in  accordance 
with  1022.18(c),  DOE  waives  the  15  day 
comment  period  associated  with  the 
Notice  as  well  as  the  15  day  public 
review  period  that  follows  the 
publication  of  the  Statement  of 
Findings.  This  proposed  action  is 
categorically  excluded  from  the 
preparation  of  an  EA  or  an  EIS  under 
the  Department  of  Energy's  National 
Environmental  Policy  Act  (NEPA) 
Implementing  Procedures  (10  CFR  part 
1021). 

FOR  FURTHER  INFORMATION,  INCLUDING  A 
LOCATION  MAP,  CONTACT:  Dr.  Arthur  M. 
Hartstein,  FE-32,  Germantown 
Headquarters,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (301)  903- 
2760,  FAX:  (301)  903-9482. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
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Washington.  DC  20585,  (202)  586-4600 
or  (800)  472-2756. 

SUPPLEMENTARY  JTOnHATlOW;  With  the 
exception  of  a  small  portion  in  the 
western  project  area,  the  entire  area  of 
the  proposed  project  is  located  in  both 
a  100-year  floodplain  of  the  Neches 
River  and  an  associated  wetlands  area. 
The  proposed  project  woiild  include 
drilling  both  a  horizontal  and  vertical 
CO2  injection  well  in  an  existing  field 
which  has  substantial  existing  oil  and 
gas  facilities  and  ongoing  activities. 
These  proposed  new  wells  would 
require  dredging  new  drilling  slips.  COE 
and  Texas  State  Parks  and  Wildlife 
Service  have  reviewed  all  proposed 
project  activities  (including  dredging), 
concluded  that  they  are  standard  field 
procedure  for  the  area,  and  approved  all 
project  activities  under  the  current  CX3E 
404  Permit  They  further  concluded  that 
all  project  activities  (including 
dredging}  would  have  no  significant 
additional  environmental  impact. 
Impacted  vegetation  would  fully  recover 
within  one  to  two  growing  seasons.  The 
drilling  slip  for  the  first  well  measuring 
approximately  560  ft.  by  190  ft.  by  8  ft. 
would  require  removal  of  approximately 
31,000  cubic  yards  of  material.  The 
driUing  slip  for  the  second  well 
measuring  approximately  380  ft.  by  190 
ft.  by  8  ft.,  would  require  removal  of 
approximately  21.000  cubic  yards  of 
material.  Spoils  would  be  piled  directly 
adjacent  to  the  dredging  site.  A  drilling 
barge  would  then  be  floated  to  the  new 
well  locations  via  existing  access  canals 
and  drilling  activities  would  occiu'. 
These  wells  would  be  analyzed  and 
results  would  be  incorporated  into 
reservoir,  production,  and  injection 
models.  Upon  the  completion  of  drilling 
activities,  the  drilling  barge  would  be 
removed.  Based  on  subseouent  project 
performance,  Texaco  would  determine 
whether  additional  production  or 
injection  wells  should  be  drilled. 
Minor  site  dredging  required  to 
prepare  a  separate  slip  for  a  production 
barge  would  involve  the  partial  removal 
of  an  existing  6  ft.  high  spoils  (dredged 
material)  bank  directly  adjacent  to  an 
access  canal  (see  figures  1  and  2).  COE 
and  Texas  state  officials  concluded 
these  activities  to  also  be  standard  for 
the  area,  and  that  they  would  have  no 
additional  long-term  environmental 
impact.  The  existing  spoils  bank 
currently  measures  70  ft.  wide  by  6  ft. 
high  (measured  from  mean  water  level) 
and  TUBS  along  the  bank  of  the  access 
canal.  The  total  volume  of  material  to  be 
dredged  would  be  approximately  9000 
cubic  yards,  with  the  area  to  be  dredged 
measuring  approximately  70  ft.  by  235 
ft.  (see  Figure  2).  Material  would  be 


dredged  to  a  depth  of  10  ft  below  mean 
water  level.  Spoil  material  would  be 
deposited  directly  adjacent  to  both  the 
newly  dredged  site,  and  the  existing 
spoils  bank.  A  layer  of  Umestone  (a 
limestone  mat)  measuring  235  ft.  long 
by  70  ft.  wide  by  4  ft.  thick  would  then 
be  laid  in  the  excavated  hole  in  the  slip 
bottom  to  form  a  mat  for  the  production 
barge.  The  total  volume  of  limestone 
required  would  be  approximately  2500 
cubic  yards.  The  top  of  the  limestone 
mat  would  be  approximately  at  the  same 
level  as  the  slip  bottom.  Two  production 
barges  would  men  be  placed  on  the 
limestone  pad  directly  adjacent  to  each 
other.  These  barges  would  measure  54 
ft.  by  125  ft.  by  10  ft.,  and  64  ft.  by  90 
ft.  by  12  ft.  respectively.  Each 
production  barBe  would  contain  a 
compressor  and  a  CO2  injection  pump. 
Upon  project  completion,  the  barge  and 
facilities  would  be  removed,  but  the 
limestone  mat  would  remain,  which  is 
standard  field  procedure  for  the  area. 
These  activities  also  were  reviewed  by 
COE  and  Texas  state  officials,  were 
found  to  be  a  standard  procedure  for  the 
area,  having  no  long-term 
environmental  impact,  and  were 
approved  under  the  current  404  Permit. 

Texaco  would  also  "workover"  12 
wells  located  in  both  a  100-year 
floodplain  and  an  associated  wetlands 
area,  converting  eight  to  production 
wells  and  four  to  injection  wells. 
Additional  wells  also  may  be  worked- 
over,  as  needed,  for  routine 
maintenance.  The  project  would  also 
install  other  required  field  operating 
and  safety  equipment  at  existing 
production  facilities. 

A  4V{  mile  CO2  pipeline  would  be 
laid  in  an  existing  pipeline  corridor 
frt)m  a  pre-existing  CO2  pipeline  west  of 
the  project  area  to  the  project  site.  COE 
and  Texas  state  officials  reviewed  all 
activities  associated  with  pipeline 
installation,  concluded  that  these 
activities  would  have  minimal 
environmental  impact,  and  also 
approved  them  under  the  current  Army 
Carps  of  Engineers  404  Permit.  The 
pipeline  would  be  installed  through 
approximately  14,000  ft,  of  open  water 
and  approximately  9000  ft.  of  vegetated 
wetland.  This  activity  would  require 
excavating  a  ditch  measuring  9000  ft. 
long  by  4  ft.  wide  by  4  ft.  deep,  resulting 
in  approximately  9700  cubic  yards  of 
spoil  material.  The  spoil  would  be 
temporarily  piled  on  either  side  of  the 
ditch  so  as  not  to  interfere  with  water 
flow.  Once  the  pipeline  is  in-place,  the 
ditch  would  be  backfilled  to  the 
maximum  extent  practicable  with 
available  spoil.  Impacted  vegetation 
would  fully  recover  within  one  to  two 
growing  seasons.  Upon  initiation  of 


injection  activities,  CO2  would  be 
purchased  and  transported  trom  a  near- 
by facility  via  the  new  pipeline. 

During  project  development,  all 
possible  project  alternatives  were 
considered,  including  utilizing  alternate 
sites  (locations)  and  alternate  actions 
(processes  and  materials).  During 
project  design,  the  Texas  State  Parks 
and  Wildlife  Service  was  consulted  to 
determine  impact  minimization 
measuros.  The  project  was  redesigned  to 
include  only  locations,  processes,  and 
materials  which  would  eliminate  or 
mitigate  environmental  impacts. 
Examples  of  the  mitigative  measures 
incorporated  into  this  proposed  action 
include: 

a.  Installing  air  control  devices  that 
would  minimize  air  emissions  to  levels 
well  below  allowable  Umits; 

b.  Utilizing  a  minimum  amount  of 
equipment  on  the  site,  thus  minimizing 
associated  environmental  impacts; 

c.  Utilizing  CO2  that  would  otherwise 
be  released  into  the  atmosphere,  thus 
reducing  area  CO}  emissions; 

d.  Utilizing  any  dredged  topsoil  to 
reconstruct  wetlands;  and 

e.  elevating  flood  sensitive  equipment 
on  platforms  at  least  eight  feet  above  the 
surrounding  terrain,  thus  minimizing 
hazards  during  seasonal  high  water 
episodes. 

For  these  reasons,  this  project  design 
would  have  the  lowest  potential  for 
adverse  environmental  impacts  relative 
to  other  alternatives.  Selecting  an 
alternative  project  site  or  alternative 
actions  likely  would  not  result  in 
reduced  potential  environmental 
impacts  and  possibly  would  reduce 
overall  project  performance. 

Because  of  previous  floodplain  and 
wetlands  damage  resulting  from  intense 
historic  oil  and  gas  production,  the  no- 
action  alternative  would  result  in  little 
or  no  environmental  benefit  relative  to 
project  implementation.  Thus,  not 
implementing  the  project  would  have 
no  eflect  on  either  lowering 
environmental  impacts  relative  to 
project  implementation,  or  in  helping  to 
restore  area  floodplains  and/or  wetlands 
to  pre-activity  conditions. 

The  entire  project  area  has  been 
classified  as  being  within  the  100-year 
floodplain  area  as  determined  by  Flood 
Insurance  Rate  Maps  (FIRMs)  and 
within  a  wetlands  area  as  determined  by 
analysis  of  U.S.  Geological  Survey 
Topographical  Maps  and  from 
discussions  with  Texas  state  wetland 
authorities.  The  proposed  action  would 
conform  with  applicable  state  and  local 
floodplain  protection  standards. 
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btuad  io  Wuhlngton,  DC  on  Augnst  2. 
1993.  I 

A(tlMrM.B«Mria. 
Deputy  Dinctor,  Office  of  Oil  and  Gat 
Pmceuing. 
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rwogpiMnrwwnm  RivuivwiNfH, 
j^imiimul  gnd  NoUm  of  StslMiMnt 
of  FIndhNM  for  Iho  Woat  Haefcbanv 
TMtnfy  PfOfocti  CofiMfon  Pwtefii 
Louisiana  With  Amoco  Production  Co. 

MEMCr:  Department  of  Energy  (DCK). 
ACnoN:  Notice. 

SUMMARY:  This  is  a  combined 
Floodplsin/Wetlands  Notice  of 
Involvement,  Assessment  and  Statement 
of  Findings  for  the  proposed  West 
Hackberry  Tertiary  Project  prepared 
consistent  with  10  CFR  part  1022. 
Amoco  Producti(Hi  Company  (Amoco), 
in  conjiinction  with  DOE,  proposes  to 
demonstrate  the  technical  ana  economic 
Caasibility  of  using  air  to  displace  a 
water  invaded  oil  column  to  promote 
gravity  drainage  and  thus  increase  oil 
production  in  an  existing  producing 
field  with  substantial  oil  and  gas 
facilities  and  activities  located  in 
northern  Cameron  Parish.  Louisiana, 
approximately  2  miles  west  of  the 
Strategic  Petroleum  Reserve's  West 
Hadiberry  fiM:ility.  Additional  oil 
recovery  would  be  expected  in  response 
to  an  in-situ  combustion  front,  which 
will  occur  within  the  reservoir  and 
serve  to  increase  oil  mobility.  The 
Amoco  project  would  require  no  major 
field  modifications  to  surface  facilities. 
Hie  entire  project  area  is  located  within 
both  a  IGO-year  floodplain  and  an 
associated  wetlands  area  of  a  coastal 
zone  area  in  Lake  Charles.  Louisiana. 
This  document  describes  the  exacts, 
alternatives,  and  mitigative  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  mrithin  the  affected 
Coodplain/wetlands.  No  diract  or 
indirect  permanent  adverse  impacts  on 
floodplains  or  wetlands  are  expected. 
While  the  entire  project  is  in  a  high 
flood  hazard  area,  project 
implementation  would  result  in  no 
additional  potential  flood  hazard. 
Additionally,  there  would  be  no  effect 
on  the  survival,  quality,  and  natural  and 
beneficial  value  of  wetlands. 

This  document  constitutes  the  Notice 
of  Involvement  for  the  purposed  action 
and  includes  the  FloodplaLi/Wetlands 
Assessment  pursuant  to  10  CFR 
1022.12(c).  Due  to  the  urgent  nature  of 
this  project  and  in  accordance  vrith 
§  1022.18(c).  DOE  waives  the  IS-day 
comment  period  associated  with  the 


Notice  of  Involvement  as  vrall  as  the  15- 
day  public  review  period  that  follows 
the  publication  of  tne  Statement  of 
Findings.  This  proposed  action  is 
categorically  excluded  from  the 
preparation  of  an  EA  or  an  EIS  under 
the  Department  of  Energy's  National 
Environmental  PoUcy  Act  (NEPA) 
Implementing  Procedures  (10  CFR  part 
1021). 

FOR  RJRTHER  MFORMATKNI,  MCLUOMQ  A 
LOCATION  MAP,  CONTACT:  Dr.  Arthur  M. 
Hartstein.  FE-32,  Gennantown 
Headquarters,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585,  (301)  903- 
2760.  FAX:  (301)  903-9482. 
FOR  FURTHER  MFORMATION  ON  GENERAL 
DOE  FLOOOPLAIN^irETLANOS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Ms.  Carol  M.  Borgstrom. 
Director,  Office  of  NEPA  Oversight,  EH- 
25.  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585.  (202)  586-4600  or  (800)  472- 
2756. 

SUPPLEMENTARY  MFORMATION:  The  entire 
area  of  the  proposed  project  is  located 
in  both  a  100-year  floodplain  and  an 
associated  wetlands  of  a  coastal  zone 
area.  This  proposed  project  that  would 
not  reqviire  major  field  modifications  to 
surface  facilities  has  received  COE 
approval  under  General  Permit  NOD- 
22,  which  is  issued  when  planned 
activities  are  ongoing  in  the  area  have 
been  proved  to  have  minimal  impact  on 
the  enviroiunent. 

Activities  associated  with  this  project 
would  include  floating  a  c<Hicrete 
production  barge,  measuring  30  ft.  by 
120  ft.,  to  an  existing  drilling  slip  at  the 
project  site  via  existing  access  canals. 
Two  compressors  would  be  located  on 
the  barge.  To  prepare  the  site  for  the 
barge,  bucket  dredging,  allowed  under 
the  existing  COE  permits  because  of  the 
minimal  associated  enviroiunental 
impact,  would  remove  an  average  of  3 
ft.  of  material  from  the  irregular  slip 
bottom,  or  approximately  4.000  cubic 
yards  of  dredged  materid  (spoil).  All 
spoil  would  be  placed  on  an  existing 
spoil  bonk  directly  adjacent  to  the  site. 
A  layer  of  shells  (shell  pad)  measuring 
50  ft.  wride  by  140  ft.  long  by  5  ft.  thick 
would  then  be  laid  in  the  excavated 
hole  in  the  slip  bottom,  which  would 
require  approximately  1.300  cubic  yards 
of  shell  material  to  be  barged  to  the 
project  site  via  existing  access  canals. 
The  produfrtion  barge  would  be  placed 
on  the  shell  pad  in  water  approximately 
5  to  6  ft.  deep.  The  top  of  the  shell  pad 
would  be  at  approximately  the  same 
level  as  the  slip  bottom,  llie  only 
environmental  impact  associated  with 
this  activity  would  be  a  minor  short- 


term  impact  on  a  small  number  of 
indigenous  flora  and  fauna  due  to  the 
removal  of  marsh  bottom  material. 
Installation  of  the  production  barge 
would  be  tied  to  the  timing  of  producing 
well  workovers  which  would  oe 
dictated  by  the  advance  of  the  flood 
fitint.  Upon  completion  of  the  project, 
the  barge  and  facilities  would  be 
removed,  but  the  shell  pad  would 
remain,  which  is  standard  procedure  in 
the  area.  Any  associated  long-term 
environmental  impacts  would  be 
expected  to  be  minimal  since  the  top  of 
the  shell  pad  is  deeper  than  the 
surrounding  marsh  bottom  and  the  slip 
would  eventually  be  covered  by  marsh 
sediment. 

New  flowlines  would  be  laid  along 
existing  flowline  corridors,  thus 
minimizing  potential  associated 
environmental  impacts.  The  installation 
of  these  flowlines  has  been  approved 
under  the  U.S.  Army  Corps  of  Engineers 
(COE)  General  Permit  NOD-22  because 
their  installation  has  been  found  to  have 
minimal  enviroimiental  impact  by  the 
COE.  These  flowlines  would  either  be 
laid  on  the  ground;  laid  on  pre-existing 
platform;  be  buried;  laid  on  an  existing 
pipe  rack;  or  laid  on  a  new  pipe  rack, 
which  would  be  installed  when 
flowlines  must  be  laid  over  open  water. 
A  flowline  would  also  be  laid  on  a  new 
above  the  water  pipe  bridge  directly 
adjacent  to  an  existing  foot  bridge.  Also, 
a  separate-test-and-boost  (STAB)  facility 
would  be  installed  at  existing  facilities. 
A  natural  gas  liquids  recovery  unit  may 
also  be  required  and  would  bia  installed 
at  existing  facilities.  After  produced 
fluids  are  separated  and  tested,  they 
would  be  piped  via  an  existing  pipeline 
to  Amoco's  central  production  facility 
for  treatment.  Undesired  produced  gas 
would  be  either  sold  or  injected  into 
low  pressure  oil  reservoirs. 

"Workovers"  would  begin  by 
converting  two  producing  wells  to 
injection  wells.  Two  additional 
producing  wells  may  also  be  converted 
to  injector  wells  based  on  overall  project 
need.  Typical  workover  procedures 
include:  Qeaning  out  the  wellbore; 
perforating  the  full  prospective  injection 
interval:  and  completing  the  well  with 
new  packers,  tubing,  and  wellhead. 
Amoco  would  recondition  or 
recomplete  10  wells  to  serve  as 
producing  wells  and/or  monitoring 
wells.  Air  would  be  injected  at  a  total 
rate  of  4  million  standard  cubic  feet  per 
day  (MMSCF\D).  Oil  recovery  would  be 
expected  in  response  to  an  in-situ 
combustion  ftonX,  which  would  occur 
within  the  reservoir  and  serve  to 
increase  oil  mobility.  Once  formation 
breakthrough  occurs,  a  separate  gas  lift 
compressor  would  be  required  for  the 
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gas  lift  system  and  would  be  located  on 
the  production  baige.  Produced  gas 
would  either  be  sold  or  injected  into 
low  pressure  reservoirs.  To  inject  the 

Eroduced  gas,  a  booster  compressor  may 
B  required,  which  would  also  be 
located  on  Uie  production  barge.  Pulse 
neutron  logs,  bottom  hole  pressxire 
surveys,  temperature  surveys,  and 
spinner  siirveys  may  be  run  in  both 
production  and  monitor  wells  to  assess 
project  efiisctiveness.  Produced  oil  and 
gas  samples  would  be  periodically 
analyzed  for  composition  and  physical 
properties.  A  grant  would  also  oe 
provided  to  Louisiana  State  University 
to  study  various  aspects  of  the  project. 
During  project  development,  Amoco 
considered  aU  possible  project 
alternatives,  including  utilizing 
alternate  sites  (locations)  and  utemate 
actions  (processes  and  materials).  The 

{iroject  was  redesigned  to  include  only 
ocations,  processes,  and  materials 
which  either  eliminate  or  mitigate 
potential  environmental  impacts. 
Examples  of  these  mitigative  measures 
incorporated  into  this  proposed  action 
include: 

a.  Conducting  all  required  well 
activities  through  existing  wellbores. 
thus  eliminating  potential 
environmental  risk  associated  with 
drilling  new  wells; 

b.  Locating  equipment  and  facilities  at 
field  sites  which  have  been  used  as  a 
production  faciUty  in  the  past,  thus 
eliminating  the  need  for  additional  land 
usage; 

c.  Conducting  only  minimal  dredging 
and  only  in  existing  canals  and 
waterways,  thus  minimizing  dredging 
impacts; 

d.  Transporting  all  produced  fluids 
through  ejdsting  flowunes  (when 
existing  flowlines  are  useable)  for 
treatment  at  an  existing  central 
production  facility,  and  injecting  all 
produced  water  into  currently  utilized 
salt  water  disposal  weUs,  thus 
eliminating  impacts  associated  with  the 
need  for  additional  disposal  equipment 
and  facilities:- 

e.  Disposing  of  all  produced  gas  by 
either  selling  it  or  injecting  it  into  low 
pressure  oil  reservoirs,  thiis  eliminating 
impacts  associated  with  gas  flaring;  and 

I.  Locating  any  new  flowlines  (only  if 
none  are  presmt  or  useable)  in  existing 
flowline  corridors  (where  flowlines  are 
already  in  place)  whenever  possible, 
and  back-filling  trenches  when  flowline 
trench  excavation  is  required,  thus 
minimizing  environmental  impacts. 

For  these  reasons,  this  project  design 
would  have  the  lowest  potential  for 
adverse  environmental  impacts  relative 
to  other  alternatives.  Selecting  an 
alternative  project  site  or  actions  would 


likely  not  result  in  reduced  potential 
environmental  impacts  and  possibly 
would  reduce  overall  project 
performance. 

Because  of  extensive  existing 
floodplain  and  wetlands  damage 
resulting  from  almost  70  years  of  intense 
oil  and  gas  production,  the  no-action 
alternative  would  result  in  little  or  no 
environmental  bene^  relative  to  project 
implementation.  Thus,  not 
implementing  the  project  would  have 
no  effect  on  either  reducing 
environmental  impacts  relative  to 
project  implementation,  or  in  helping  to 
restore  area  floodplains  and  wetlands  to 
pre-activity  conditions. 

The  entire  project  area  is  classified  as 
a  100-year  floodplain  area  by  Flood 
Insurance  Rate  Maps  (FIRM's)  and  as  a 
wetlands  area  by  U.S.  Geological  Survey 
Topographical  Maps.  The  proposed 
action  would  conform  with  applicable 
state  and  local  floodplain  protection 
standards. 

Issued  in  Washington,  DC,  on  August  2, 
1993. 

Arthur  KLHartstein. 

Deputy  DinctoT,  Office  of  Oil  and  Gas 
Processing. 

[FR  Doa  93-18858  FUed  8-5-93;  8:45  am] 

MUJNO  COOC  MSe-01-^ 


DOE  RetponM  To  Recommendation 
93-3  of  the  Defense  Nuclear  Facilities 
Safety  Board  Improving  DOE  Technical 
Capability  In  Defense  Nuclear  Facilities 
Prcgrams 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  and  request  for  public 
comment 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  19$4,  as 
amended,  42  U.S.C.  2286d(b),  the 
Department  of  Energy  (DOE)  hereby 
puolishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  93-3  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
June  8, 1993,  (58  FR  32109)  concerning 
improving  DOE  technical  capability  in 
defense  nuclear  facilities  programs. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  September 
7, 1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  argtunents  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  Suite  700,  Wa^ington, 
DC  20004. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 

Thomas  P.  Crumbly,  Assistant  Secretary 


for  Environmental  Restoration  and 
Waste  Management,  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  July  22, 
1993. 

Marie  B.Whitak«r. 

Acting  Departmental  Representative  to  the 
Defense  Nuclear  Facilities  Safety  Board. 
July  23, 1993. 

The  Honorable  John  T.  Conway,  Chairman 
Defense  Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW..  Suite  700, 
Washington.  D.C.  20004. 

Dear  Mr.  Conway:  On  June  1, 1993,  the 
Defense  Nuclear  Facilities  Safety  Board 
approved  Recommendation  93-3  which  deals 
with  improving  the  technical  capability  of 
personnel  associated  with  defense  nuclear 
facilities  programs.  Recommendation  93-3  is' 
accepted  by  the  Department  and  the  basis  of 
our  acceptance  is  discussed  below. 

The  Department  has  established  a 
statement  of  core  values  which  captures  the 
substance  of  this  Recommendation  regarding 
a  commitment  to  improving  the  capabilities 
of  our  staff.  In  addition,  a  specific  policy 
expanding  the  appropriate  core  value 
statements  in  this  area  will  be  issued  by 
October  31, 1993. 

We  will  seek  excepted  appointment 
authority  through  appropriate 
Administration  and  congressional  processes. 
The  functions,  numbers,  and  locations  of  the 
positions  for  which  this  authority  is  needed 
are  yet  to  be  developed.  We  are  now 
initiating  an  effort  leading  to  achieving  this 
objective  in  advance  of  submitting  a  detailed 
implementation  plan. 

We  agree  that  a  technical  personnel 
coordinator  is  necessary  to  assure  timely  and 
effective  program  execution.  This  coordinator 
must  be  qualified  in  technical  training  and 
recruitment  and  have  a  personal  commitment 
and  enthusiasm  to  forge  a  steadily  improving 
program  of  technical  qualification.  He  or  she 
will  have  the  authority  to  represent  me  and 
must  have  credibility  with  line  managers  to 
assure  their  needs  are  receiving  proper 
priority.  Additionally,  this  coordinator  must 
have  access  to  all  top  executives  to  assure 
that  other  competing  forces  do  not  dilute  the 
focus  of  this  effort  These  attributes  for  the 
coordinator  are  key  for  realizing  our 
objectives.  However,  the  organizational 
assignment  of  the  coordinator  can  be  made  in 
a  number  of  areas  and  still  be  successful.  In 
this  regard,  the  appropriate  individual  to 
provide  overall  management  on  these 
initiatives  is  the  Assistant  Secretary  for 
Human  Resources  and  Administration.  Since 
his  responsibilities  cover  many  intimately 
related  supporting  activities  in  the  personnel 
and  training  areas,  segregation  of  this 
initiative  would  detract  from  clear 
accountability.  I  will  assure  that  the  Assistant 
Secretary  has  the  authority,  resources,  and 
support  to  carry  out  this  mandate. 

We  will  develop  a  broadly-based  program 
giving  strong  consideration  to  each  of  the 
specific  initiative  you  recommended  in  the 
areas  of  internal  initiative,  independent 
external  assessment,  and  internal 
assessments. 
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As  Bolad  in  my  )UM  14, 1993.  lattsr.  thto 
pravidM  tb«  opportunity  for  tb*  Department 
to  raevthwte  cumnt  end  put  Board 
mcnmmendatioM  ralatad  io  training  and 
ijuallflcatlon  and  deal  with  them 
oomprebantivaly.  An  "ad  hoc"  wotIl  group  to 
raepood  to  Raooounandation  93-3  has  bean 
established  and  is  reporting  to  the  Acting 
Under  Secretary.  This  group  wrill  be  waning 
with  the  task  group  you  have  created  to 
address  this  racocunandation. 

Sincerely, 
Hazel  R.  OXeaiy.  j 

Pni  Doc  93-18S59  Piled  8-5-93;  8:45  am) 

■UJN8  COOK  ( 


UMI 


FMltral  Energy  Regulatory 
Commiseion 

Third  Party  Corttractors  QuallfiedTo 
Prepare  Envirorunental  Impact 
Statementa  Under  the  Provlaiona  of 
Section  2403(a)  of  the  Energy  Policy 
Aetof1992 


August  2, 1993. 

On  Febniary  25, 1993.  the  Federal 
Energy  Regulatory  Connnissian 
(Commission)  announced  in  the  Federal 
Register  that  three  firms  were  qualified 
as  third  party  contractors  to  prepare 
environmental  impact  statements  (EISs) 
for  hydroelectric  projects  under  the 
provisions  of  the  Section  2403(a)  of  the 
Enwgy  Policy  Act  of  1992.  The  three 
firms  are:  CH2M  Hill;  EBASCO  Services 
Incorporated:  Stone  k  W^Mter 
Environmental  Services. 

On  May  4, 1993,  the  Commission 
solicited  in  the  Commerce  Business 
Daily,  qualifications  statements  from 
other  contractors  seeking  status  to 
prepare  environmental  impact  statemmit 
(EISs)  under  the  Third  Party  Contracting 
provisions  of  section  2403(a). 

A  technical  panel  of  7  Commission 
employees  independently  evaluated  the 
statemoits  of  qualifications  submitted. 
Twenty-four  contractors  met  the 
minimtmn  qualifications.  The  names  of 
the  24  appear  below. 

1)  VERSAR.  Inc 

2)  HDR  Endneering 
3)Black&Veatch 

4)  EDAW  bic. 

5)  Btims  k  McConnell 

6)  TAMS  Ccmsultants  Inc. 

7)  Dames  k  Moore 

8)  Mead  k  Hunt,  Inc. 

9)  Woodward-Clyde  Consultants 

10)  Acres  International  Corp. 

11)  Northrop.  Devine  ft  Tvoell,  Inc 

12)  Parsons  Brinckerhoff 

13)  Lawler,  Matusky  ft  Shelly  Engineers 

14)  Chambers  Group  Inc. 

15)  Greystone  Development 
Consultants 

16)  R.W.  BedL  ft  Associates 

17)  Louis  Berger  ft  Associates,  Inc 


(18)  RMC  Enviromental  Services,  Inc. 

(19)  ENTRDC  Inc. 

(20)  paiametrix.  Inc. 

(21)  EA  Engineering,  Science  ft 
Technology 

(22)  Environmental  Resource 
Management,  Inc. 

(23)  HARZA  Engineering  Company 

(24)  Keller  Environmental  Associates 
UtoCCaalMU. 

Secretary. 

[FR  Doc  93-18794  Filed  fr-5-93;  8:45  am) 

BHJJNO  cooe  sriT-et-ii 

(P-236(M)00.  P-236»-000] 

MInneaota  Power  ft  Ught  Co^  Potlatch 
Corp.;  PutMc  Meeting  Scheduled  for 
Reilcenaing  of  St  Loula  artd  Cloquet 
Hydroelectric  Projecta 

August  2. 1993. 

The  Federal  Energy  Regulatory 
Commission's  (FERC)  Office  of 
Hydropower  Licensing  will  hold  two 
"Scoping"  Meetings  August  19,  to 
identify  issues  that  should  be  evaluated 
in  the  preparation  an  Environmental 
Impact  Statement  (EIS)  for  the 
relicensing  of  the  St.  Louis  and  Cloquet 
Hydroelectric  Projects.  The  hydropower 
projects  are  located  northwest  of  the 
City  of  Duluth.  Minnesota  on  the  St. 
Louis,  Whiteface  and  Cloquet  rivers. 

The  first  scoping  meeting  will  be  held 
at  9  a.m.  until  noon  in  the  Duluth  Public 
Library,  520  West  Superior  Street, 
Duluth,  Minnesota.  Issues  of  primary 
concern  to  government  agencies  will  be 
the  focus  ofthe  session. 

The  second  scoping  meeting  will  be 
held  from  7  p.m.  until  10  p.m.  on  the 
campus  ofthe  University  of  Minnesota- 
Duluth.  Montague  80  Lecture  Hall,  10 
University  Drive,  Duluth,  Minnesota. 
Issues  of  primary  concern  to  the  general 
public  will  be  the  focus  of  the  meeting. 

FERC  has  prepared  a  "Scoping 
Document"  providing  details  of  the 
projects  proposed  operations  and  a 
preliminary  list  of  environmental 
impact  issues  to  be  examined.  Copies  of 
the  document  can  be  obtained  by 
writing:  FERC— St.  Louis/Cloquet 
Project,  c/o  Tom  Dupuis.  CH2M  Hill 
Inc  310  West  Wisconsin  Ave.  Suite  700, 
Milwaukee,  WI  53203.  Copies  will  also 
be  available  at  the  meetings. 

Individuals,  representatives  of 
organizations  and  government  agencies 
with  environmental  expertise  and 
concerns  are  encouraged  to  attend  the 
meetings  to  assist  FERC  in  defining  the 
issues  to  be  identified  in  the  EIS. 
Participants  wishing  to  make  oral 
comments  at  the  scoping  meetings  are 
asked  to  keep  them  to  five  minutes. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  )ohn 


Blair.  Task  MonitOT.  FERC.  (202)  219- 
2845. 

Lois  D.  Caahall, 
Secntaiy. 

(FR  Doc  93-18826  Filed  8-5-93;  8:45  am] 
i  COOK  en7-ei-M 


(Doelnl  Noa.  CP79-473-006  and  CP84-7IW- 
003] 

Alabama-Tenneaaee  Matural  Gaa  Ca; 
Petition  to  AmeiKi 

August  2, 1993. 

Take  notice  that  on  July  28, 1993, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  P.O. 
Box  918,  Florence,  Alabama  35631.  filed 
in  Docket  Nos.  CP79-473-006  and 
CP84-709-003.  a  petition  to  amend  the 
orders  issued  in  Docket  Nos.  CP79— 473 
and  CP84-709-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  it 
presently  sells  to  North  Mississippi 
Natural  Gas  Corporation  (North 
Mississippi)  to  Tumlinson  Engineering, 
Inc.,  d/b/a  Bumsville  Gas  Company 
(Bumsville),  all  as  more  full  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Alabama-Tennessee 
requests  authorization  to  sell  205  dt  per 
day  of  natural  gas  it  presently  sells  to 
North  Mississippi  to  Bumsville. 
Alabama-Tennessee  states  that 
Bumsville  has  expressed  interest  in 
purchasing  its  natural  gas  requirements 
directly  from  Alabama-Tennessee  and, 
thereby,  eliminating  North  Mississippi 
as  an  intermediate.  North  Mississippi 
does  not  object  to  this  arrangement,  it  is 
stated.  Alabama-Terwessee  says  that  the 
requested  amendment  would  have  no 
impact  on  its  current  load. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  23, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
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in  aocordano*  with  tke  Commission's 

Rules. 

U«isD.CMhsli. 

Secntary. 

(FR  Doc  93-18796  Piled  S-S-flS:  •:4S  sml 

BHIMQ  0008  flHT-SI-ll 

[Dodut  No.  CP93-5M-000I 

ANR  PifMllM  Ca;  RaquMi  Undar 
Biankal  Authorization 

August  2. 1993. 

Take  notice  that  on  July  29. 1993, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP9a-594> 
000  a  request  pursuant  to  §$  157.205 
and  157.211  of  the  Commission's 
R^ulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
delivery  point  CeMalities  for  service  to 
Iowa  Southern  Utilities  Company  (ISU), 
an  existing  customer  of  ANR,  under 
ANR's  blanket  csrtificate  issued  in 
Docket  No.  CP82-48O-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requert  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  construct  and 
-operate  a  new  meter  station  in  Lee 
County,  Iowa,  to  be  kno«ina  as  the  South 
Burling^  Meter  Station,  for  the 
d^very  of  up  to  1.000  dt  equivalent  of 
gas  per  day  to  ISU  ha  use  in  its  electric 
generating  station  located  near  South 
BurUngton.  Iowa.  It  is  stated  that  ANR 
would  provide  a  firm  transportation 
SOTvico  fw  ISU  under  ANR's  part  284 
blanket  certificate  and  pursuant  to  the 
terms  of  ANR's  Rate  Schedule  FTS-1. 
The  cost  of  the  proposed  facilities  is 
estimated  at  $800,000.  h  is  sssarted  that 
deliveries  would  be  within  ISU's 
currently  certificated  entitlement  from 
ANR.  It  is  further  asserted  that  tha 
proposed  delivery  point  would  have  no 
adverse  impact  on  ANR's  peak  day  and 
annual  entitlements  of  any  of  ANR's 
existing  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  tha  Commission. 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR.205)  a  protest 
to  the  request  If  no  protest  is  filed 
within  tbs  time  allowed  therefor,  the 
propoaed  activity  shall  be  deemed  to  be 
suthorizad  efbctive  the  day  aftw  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  truest 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7, of 
the  Natural  Gas  Act. 
L«isD.CadMll. 
Secretary. 

(FR  Doc.  93-18795  Filed  8-S-93;  8:45  em] 
COM  snr-st-ii 


(Deekal  Noa.  EF93-201 1-000.  EF93-2021- 
000  and  EF»»-«M1-000) 

Dapartmant  of  Enargy— Bonnavin* 
Povvar  Adminiatration:  Notic*  of  FiHng 

August  2, 1993. 

Take  notice  that  on  August  2. 1993. 
the  Bonneville  Power  Administration 
(BPA)  tendered  for  filing  proposed  rate 
adjustments  for  its  wholMsle  power  and 
transmission  rates  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act.  < 
16  U.S.C.  S  839e(a)(2).  BPA  seeks 
interim  approval  for  most  of  its 
proposed  rates  enisctive  October  1. 1993. 
pursuant  to  the  Commission's 
regulations  at  18  CFR  300.20. 

BPA's  wholesale  power  and 
transmission  rates  are  proposed  to  be 
increased.  BPA's  wholesale  power  rates 
are  designed  to  increase  revenues  over 
the  2-year  test  period  by  approximately 
$478.5  million  (excluding  the 
residential  exchange),  which  represents 
an  increase  of  approximately  13.3 
percent.  BPA's  transmission  rates  are 
designed  to  increase  revenues  by 
approximately  $62.5  million,  or  22.7 
percent.  With  these  increases  BPA's 
total  test  period  revenues  (excluding  the 
residential  exchange)  will  be 
approximately  $4.8  billion. 

BPA  requests  approval  effective 
October  1, 1993  through  September  30, 
1995  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-93  Priority  Firm  Power 
Rate;  IP-g3  Industrial  Firm  Power  Rate: 
SI-g3  Special  Industrial  Firm  Power 
Rate:  CE-93  Emergency  Capacity  Rate; 
NR-93  New  Resource  Firm  Power  Rate: 
NF-93  Nonfirm  Energy  Rate;  SS-93 
Share-the-Savings  Energy  Rate;  and  RP- 
93  Reserve  Power  Rate.  BPA  also 
requests  approval  of  its  proposed  SP-93 
Short-Term  Surplus  Firm  Power  Rate 
effective  Octobwr  1, 1993,  through 
September  30, 1998.  BPA  also  requests 
approval  of  three  modifications  to  VI-91 
e^ctive  October  1, 1993  through 
September  30, 1995.  BPA  also  requests 
approval  of  its  Impact  Aid  Methodology. 

BPA  requests  approval  effective 
October  1, 1993  through  September  30, 
1995  for  the  following  proposed 
transmission  rate  schedules  and  their 


assodatad  General  Transmission  Rata 
Schedule  Provisions:  FPT-OS.l  Formula 
Power  Transmission:  IR-93  Intagration 
of  Resources:  IS-93  Southern  Intertie 
Transmission:  IN-03  Northern  Intertie 
Transmission;  IE-93  Eastern  Intertie 
Transmission;  ET-93  Energy 
Transmission;  MT-01  Martlet 
Transmission;  FPT-01.3  Formula  Power 
Transmission:  UFT-83  Use-of-Fadlities 
Transmission;  TCT-1  Townsend- 
Garrison  Transmission;  and  AC-93 
Southern  Intertie  Annual  Cost 

BPA  generally  requests  interim 
spprovd  of  its  proposed  1993  wholesale 
power  and  transmission  rates,  effective 
October  1, 1993.  pursuant  to  the 
Commission's  regulations  at  section 
300.20(b)(2)(i). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  writh  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  concerning  BPA's  request  for 
interim  approval  should  be  filed  on  or 
before  August  20, 1993.  ProtesU  wrill  be 
considered  by  the  Commission  in 
determining  tha  appropriate  action  to  ba 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcKxme  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  Caaiiell. 
Secretary. 

(FR  Doc  93-18825  Filed  B-S-W:  8:45  ami 
aiuiNa  coot  snr-tMi 


[Docket  Na  CP93-«9»-000] 

Nebraska  Gas  Transport  Coanpany 
versus  K  N  Intarstata  Gas  Co.;  Notlcs 
of  Complaint 

August  2. 1993. 

Take  notice  that  on  July  28, 1993, 
Nebraska  Gas  Transport  Company 
(NebGes).  P.O.  Box  402,  Holdredge, 
Nebraska  68949,  filed  in  Docket  Na 
CP93-5g2-000  a  complaint  alleging 
discriminatory  treatment  by  K  N 
Interstate  Gas  Company  (KNI)  and 
requesting  that  the  Commission  direct 
KNI  to  install  a  mainline  tap  to 
implement  deliveries  to  NebGas,  all  as 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NebGas  states  that  it  applied  to  KNI 
for  a  mainline  tap  in  Nebraska  so  that 
it  could  construct  a  local  distribution 
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line  to  serve  irrigation  wrell  motor*  and 
that  KNI  denied  the  requeet  It  is 
indicated  that  the  denial  wu  baaed 
upon  KNI's  policy  not  to  bypaaa  existing 
local  distribution  fadlitiea.  NeiiGas 
alleges  that  KNI's  decision  is  unfdr, 
discriminatory  and  anti-competitive. 
NebGas  also  states  that  the  rates  charged 
by  K  N  Energy  (K  N).  KNI's  afOliate.  the 
existing  localdistribution  company  in 
the  area,  are  completelv  arbitrary  and 
not  based  on  a  reasonable  rate  of  return. 

NebGaa  indicates  that  Nebraska 
agricultural  users  have  no  place  to 
address  their  dissatis&ction  with  the 
rates  charged  by  a  local  distribution 
company  because  Nebraska  has  no 
coqx>raticm  commission  that  regulates 
the  natural  gas  industry.  It  is  stated  that 
each  municipality  is  responsible  for 
determining  the  natural  gas  rates  under 
its  jurisdiction. 

It  is  also  indicated  that  the  customers 
that  NebGas  would  serve  behind  the 
proposed  tap  would  pay  K  N 
approximately  $53,000  in  transportation 
MM  during  the  irrigation  season. 
NebGas  states  that  the  local  distribution 
line  that  K  N  owns  to  serve  these 
customers  could  be  reconstructed  for 
approximately  one-half  of  what  they 
would  pay  in  transportation  fees  in  one 
year,  and  they  would  own  the  line  in 
perpetuity.  NebGas  alleges  Uiat  KNI's 
rationale  for  denying  access  to  NebGas 
is  to  protect  their  parent  company's 
interest.  It  is  stated  that  NebGas  needs 
access  to  KNI's  system  as  leverage  to 
negotiate  more  equitable  rates  or,  in  lieu 
of  that  relief,  they  need  the  ability  to 
develop  their  own  local  distribution 
companies  which  would  dra^cally 
reduce  KNI's  system  as  leverage  to 
negotiate  more  equitable  rates  or,  in  lieu 
of  that  relief,  they  need  the  ability  to 
develop  their  own  local  distribution 
companies  which  would  drastically 
reduce  transportation  costs. 

NebGas  asserts  that  the  purpose  of 
Order  No.  436  is  to  encourage 
competition  and  allow  the  end  user 
more  accessibility  to  the  producer. 
NebGas  asserts  that  allowing  a  company 
to  charge  more  for  moving  gas  hunoreds 
of  fset  on  an  local  distribution  company 
than  the  FERC  allows  them  to  chaige  to 
move  gas  hundreds  of  miles  on  the 
interstate  system  is  absurd.  It  is 
indicated  that  KNI.  in  its  letter  of 
refusal,  states  that  its  policy  is  not  to 
bypass  local  distribution  fadlities. 
However,  it  is  pointed  out  Uiat  KNI 
arbitrarily  lowers  transportation  costs  to 
retain  some  large  end  users  on  their 
system  so  as  to  prevent  those  end  users 
from  switching  their  incremental  loads 
to  alternate  fuels.  NebGas  points  out 
that  irrigation  load  is  also  an 
incremental  load  but  NebGas  is  forced 
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to  pay  transportation  rates  priced  off 
peak  seeson  rates.  NebGas  asserts  that. 
if  ooe  class  of  customer  can  coerce  KNI 
into  negotiating  discounts  because  of 
perceived  problems,  the  irrigation 
customers  should  have  the  same 
options. 

NebGes  requests  that  the  Commission 
order  KNI  to  grant  it  a  tap  to  its 
mainline  and  to  deliver  gas  to  those 
points  as  required  in  its  tariff.  NebGas 
states  Uiat  the  tap  would  allow  NebGes 
to  construct  a  local  distribution 
company  to  serve  its  customers  and 
compete  on  a  level  playing  field  with  K 
N.  In  addition.  NebGas  also  requests 
that  the  Commission  enforcement  staff 
commence  a  formal  investigation  of 
KNI's  denial  of  NebGas  request  fbr 
access  to  KNI's  pipeline  to  show  if 
proper  channels  have  been 
circumvented. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before 
September  1, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
Mrill  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Answers  to  the 
complaint  shall  be  due  on  or  before 
September  1, 1993. 
LeisD.CasiMU. 
Secretaiy. 

(PR  Doc  93-18828  Filed  8-S-93;  8:45  am] 
muma  cooc  tnr-vt^ 


[Docket  No.  RP93-158-000] 

PhllUps  Patrolaum  Co.,  Phillip*  Gas 
MarkaUng  Company  and  GPM  Gaa 
Corporation,  Complainant  v.  ANR 
Pipalino  Co.  Raspondant;  Notic*  of 
Complaint 

August  2. 1993. 

Take  notice  that  on  July  27, 1993, 
Phillips  Petroleum  Company,  Phillips 
Gas  Marketing  Company  and  GPM  Gas 
Corporation  (Phillips/GPM).  filed  with 
the  Commission  a  complaint  against 
ANR  Pipeline  Company  (ANR)  and 
move  that  the  Commission  issue  an 
order  requiring  ANR  to  show  cause  why 
it  should  not  be  found  in  violation  of  a 
direct  Commission  order  governing 


UMI 


discovery  of  critical  information  about 
the  ANR  system,  namely  the  facts  about 
ANR's  gathering  facilities  and 
lubundled  rates. 

Phillips/GPM  state  that  ANR  agreed 
as  a  condition  of  its  Interim  Settlement 
in  Docket  No.  RP89-161-000  to  develop 
and  distribute  a  study  as  to  the  manner 
and  desirability  of  creating  separate, 
unbundled  gathering  services.  Phillips/ 
GPM  state  Uiat  ANR  advised  tiie 
Commission  and  all  parties  in  its 
restructiuing  proceeding  in  Docket  No. 
RS92-1-0O0  that  "voluminous" 
workpapers  supporting  the  gathering 
study  were  available  in  its  Detroit, 
Michigan  data  room.  Phillips/GPM  state 
that  ANR  asserted  in  its  June  23. 1993 
Answer  to  Phillips/GPM  June  8, 1993 
petition  to  require  that  ANR  comply 
with  its  gathering  study  obligations,  that 
(i)  the  specific  identity  of  ANR's 
gathering  facilities  and  (ii)  economic 
cost  data  (including  the  cost  of  fiiel  for 
gathering)  were  available  for  review  in 
such  workpapers. 

Phillips/GPM  argue  that  on  July  9, 
1993,  GPM's  representative  found  that 
almost  none  of  the  requisite  data  was 
available  for  his  review.  Phillips/GPM 
argue  that  ANR's  failure  to  make 
workpapers  available  improperly 
prevents  Phillips/GPM,  other  parties 
and  the  Commission  from  evaluating 
ANR's  "Gathering  Study".  Phillips/GPM 
state  that  ANR  has  refused  to  provide 
Phillips/GPM  with  all  of  the  workpapers 
supporting  its  "Gathering  Study". 

Phillips/GPM  request  Uiat  the 
Commission:  (1)  Issue  an  order  to  show 
cause  why  ANR  should  not  be  held  in 
contempt  of  the  Commission  as  a  result 
of  its  apparently  intentional 
wiUiholding  of  "Gathering  Study" 
workpapers;  and  (2)  convene,  if 
appropriate,  an  expedited  hearing  to 
determine  any  fact  issues  and  to  resolve 
whether  the  subject  actions  constitute 
improper  conduct  by  any  party 
appearing  before  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  NorUi  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  Uie 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  1, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  Answrars  to  this  complaint 

shall  be  due  on  or  befors  Septen^wr  1, 

1993. 

LotoD.CMiidl, 

Secretary. 

(FR  Doc.  93-18827  Piled  8-5r93: 8:45  on] 

BNXSM  coot  SnT-M-M 


[Dodcal  No.  RPS2-74-00«I 

South  Goorgla  Natural  Gaa  Co.; 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

August  2, 1993. 

Take  notice  that  on  July  29, 1993, 
South  Gemgia  Natural  Gu  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  First  Substitute  Oiginal 
Sheet  No.  4E.  with  a  propoMd  effective 
dateofjuly  1.1993. 

On  December  1, 1992.  South  Georgia 
filed  a  proposal  in  Docket  No.  RI*92-74- 
005  (December  1  Filing]  to  implement 
the  allocation  by  customer  of  any 
remaining  balance  in  South  Georgia's 
Account  No.  191  attributable  to  any 
overcoUections  or  undercollections  on 
gas  costs.  South  Georgia  states  that  First 
Substitute  Original  Sheet  No.  4E  and  the 
accompanying  working  papers  are  being 
filed  in  compliance  with  a 
Commission's  letter  order  issued  June 
29, 1993.  in  Docket  No.  RP92-74-005 
which  directed  South  Georgia  to  reflect 
a  reduction  in  the  level  of  purchased  gas 
demand  costs  reflected  in  its  December 
1  Filing,  consistent  with  the 
Commission's  March  16, 1993  order  on 
rehearing  in  Docket  Nos.  CP92-6-007 
and  CF92-31 1-003. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  customers,  interested  state 
commissions  and  interested  parties  as 
well  as  parties  of  record  in  Docket  No. 
RP92-74-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  9, 1993. 
Protests  wrill  be  considmed  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  C^ies  of  this  filing  are 
cat  file  with  the  Commission  and  are 
available  for  public  inspection. 
UritaCaihdl, 
Secnttay. 

(FR  Doc  93-18798  Filed  8-5-93;  8:45  sml 
■UMQ  coot  SriT-SMI 


[Dochst  Nd.  CP8S-6M-000] 

Williama  Natural  Gaa  Co^  AppUcation 

August  2. 1993. 

Take  notice  that  on  July  27. 1993, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  3288,  Tulsa.  Oklahoma  74101.  filed 
in  Docket  No.  CP93-586-000  an 
application  pursuant  to  sectiim  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  exchange 
agreement  and  gas  sales  agreement  with 
Western  Gas  Interstate  Company 
(Western)  provided  pursuant  to  WNG's 
Rate  Schedule  X-9,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  states  that  the  exchange 
agreement  terminated  on  May  15, 1991, 
pursuant  to  the  terms  of  the  agreement, 
and  that  Western  requested  termination 
of  the  sales  agreement,  pursuant  to  the 
terms  of  the  agreement,  effective  May 
15. 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
23. 1993.  file  with  the  Fedwal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
undo-  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  bocome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tnerein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediue,  a  hearing  vnW 
be  held  without  further  notice  before  the 
Commission  m  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  ot  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  he 
unnecessary  for  WNG  to  appear  or  be 
represmted  at  the  hearing. 
UtoD-CMbdl. 
Secntaiy. 

(FR  Doc  93-18797  Piled  8-5-93;  8:45  «al 
MUMQ  coot  snr-ei-M 


Offica  of  Foaall  Enargy 
[FE  Doctol  No.  93-7S-MG] 

Natural  Gaa  Claarlnghouaa; 
Application  for  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  from 
and  to  Mexico,  and  to  Export  Uquefiad 
Natural  Gas  to  Any  Foraign  Country 

AGENCY:  OfBce  of  Fossil  Energy,  DOE. 
ACnON:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Departinent  of  Enogy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  Natural  Gas  Clearinghouse 
(NGC)  on  July  16, 1993,  as  amended  July 
30,  1993,  requesting  blanket 
authorization  to  import  from  Mexico  up 
to  200  Bcf  of  natiual  gas  and  export  to 
Mexico  up  to  200  Bcf  of  nattual  gas.  In 
addition,  NGC  requests  authorization  to 
export  liquefied  natural  gas  (LNG)  to 
any  foreign  country.  The  combined 
volumes  of  natural  gas  and  LNG 
exported  by  NGC  would  not  exceed  200 
Bcf.  The  term  of  the  proposed 
authorization  would  begin  oa  the  date 
of  the  first  delivery  of  either  imports  or 
exports  after  October  31, 1993,  the 
expiration  date  of  NGC's  existing 
blanket  import  and  export  authorization 
granted  by  DOE/FE  Opinion  and  Order 
No.  544  (1  FE  1  70,492,  October  25. 
1991). 

The  appUcation  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  DC^ 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  appUcable. 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  7. 1993. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50. 1000  Indepmdence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478. 

FOR  FURTHER  MF0RMAT10N  CONTACTS 

C  Frank  Duchaine,  Jr.,  OfCce  of  Fuels 
Prognuns,  Fossil  Energy,  U.S.  Department 
of  Energy,  Poirastal  Buildirg  room  3H- 
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087,  FE-53, 1000  Indepwtdence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
8233. 
Diane  Stubbs,  Office  of  AMixtant  General 
Counael  far  Poesil  Enany.  U.S.  Deputment 
of  Energy,  Pamstal  BuUding,  mam  6B- 
042.  GC-14. 1000  Independence  Avenue, 
SW..  Wathington,  DC  20585.  (202)  586- 
6667. 

•UPPLEMCNTARY  eiFOmiATION:  NGC  is  a 
partnership  with  its  principal  place  of 
business  in  Houston.  Texas.  It  proposes 
to  import  and  export  the  gas  and  UiG 
under  spot  and  short-term  transaction, 
either  on  its  own  behalf  or  as  the  agent 
for  others.  NGC  states  that  the  specific 
terms  of  these  arrangements  would  be 
negotiated  individually,  and  the  price 
would  be  competitive.  The  imports  and 
exports  woiild  take  place  using  existing 
pipeline  and  LNG  facilities  and  no  new 
construction  would  be  involved.  If  this 
application  is  approved,  NGC  would  be 
required  to  file  qiiarterly  reports  with 
IX^  giving  the  specific  details  of  each 
transaction 

DOE  notes  that  NGC  filed  for  a 
separate  authorization  (FE  Dodcet  No. 
93-74-NG)  to  extend  its  existing 
authority  to  import  and  export  natural 
gas  from  and  to  Canada  and  import  LNG 
from  any  foreign  coimtry.  NGC's  current 
.  license  for  this  authority,  conferred  by 
DOE/FE  Opinion  and  Order  No.  544, 
will  expire  October  31, 1993, 
Proceedings  limited  to  such  requests  are 
generally  Sorter  because  they  are  not 
notice  in  the  Federal  Register  for  public 
comment.  Rather,  section  3  of  the  NGA. 
as  amended  by  the  Energy  Policy  Act  of 
1992.  requires  DOE  to  grant  "without 
modification  or  delay"  applications  for 
natural  gas  imports  from,  or  exports  to 
a  "nation  with  which  the  United  States 
has  in  effect  a  free  trade  agreement 
requiring  national  treatment  for  trade  in 
natural  gas"  (currently  Canada).  Such 
imports  and  exports  are  "deemed  to  be 
consistent  with  the  public  interest." 
This  statutory  public  interest  finding 
also  applies  to  LNG  imports  (but  not  to 
LNG  exports)  regardless  of  whether  the 
United  States  has  a  free  trade  agreement 
with  a  foreign  supplier. 

The  decision  on  NGC's  request  for 
authority  to  import  natxiral  gas  from 
Mexico  will  be  made  consistent  with 
TXyE'B  gas  import  policy  guidelines, 
luider  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22. 1984). 
In  reviewing  NGC's  proposal  to  export 
natural  gas  to  Mexico  and  export  LNG 
to  any  foreign  country.  DOE  considers 
the  domestic  need  for  the  gas  to  be 
exported  and  any  other  ismies 
determined  to  be  appropriate,  including 


whether  the  arrangement  is  consistent 
with  DOE'S  policy  of  promoting 
competition  in  the  natural  gas 
maiketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  application  should 
comment  in  their  responses  on  these 
issues.  NGC  asserts  the  proposed 
imports  would  be  competitive  and  that 
there  is  no  current  need  for  the  domestic 
gas  and  LNG  that  would  be  exported. 
Parties  opposing  NGC's  application  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy  * 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
reqiiires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  the  response  to  this  notice,  any 
person  may  file  a  protest,  motion  to 
intervene  or  notice  of  intervention,  as 
applicable,  and  written  comments.  Any 
person  wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not     - 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  %vritten 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 


UMI 


explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§590.316. 

NGC's  application  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issu^d  in  Washington,  DC  August  2, 1993. 
Qifford  P.  Tomaszeivski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  93-18855  Filed  8-5-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4688-7I 

Acid  Rain  Program:  Notice  of  Draft 
Permits  and  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Draft  Permit  and  Pubic 
Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Phase  I  Acid 
Rain  permits  to  37  utility  plants  and 
denial  of  draft  Phase  I  Acid  Rain 
permits  to  2  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 

DATES:  Comments  on  draft  permits  must 
be  received  no  later  than  30  days  after 
the  date  of  this  notice  or  the  publication 
date  of  this  notice  in  local  newspapers. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  each  dratt 
permit,  except  information  protected  as 
confidential,  may  be  viewed  at  the 
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addresses  listed  in  8UPPl£HENTAL 
MfOmiATION. 

Ck)mments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  the 
following: 

For  plants  in  Massachusetts:  Linda 
Murphy,  Director,  Air,  Pesticides,  and 
Toxics  Division,  EPA  Region  1,  JFK 
Federal  BIdg.,  One  Congress  St.,  Boston, 
MA  02203. 

For  plants  in  New  York:  Steve  Riva, 
Chief,  Permitting  and  Toxics  Support 
Section,  Air  Compliance  Branch,  EPA 
Region  2,  Jacob  K.  Javitz  Federal  Bldg., 
26  Federal  Plaza,  Room  500,  New  York, 
NY  10278. 

For  plants  in  Pennsylvania  and  West 
Virginia:  Thomas  Maslany,  Director, 
Air,  Radiation  and  Toxics  Division,  EPA 
Region  3  (3AT-22),  841  Chestnut  Bldg., 
Philadelphia,  PA  19107. 

For  plants  in  Kentucky:  Winston 
Smith,  Director,  Air,  Pesticides  and 
Toxics  Management  Division,  EPA 
Region  4,  345  Courtland  St.  NE,  Atlanta, 
GA  30365. 

For  plants  in  Illinois  and  Ohio:  David 
Kee,  EKrector,  Air  and  Radiation 
Division.  EPA  Regior  5  (A-18J),  Ralph 
H.  Metcalfe  Federal  Bldg..  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 

For  plants  in  Utah  and  Wyoming: 
Patricia  Hull,  Director  Air,  Radiation 
and  Toxics  Division.  EPA  Region  8,  999 
18th  St.,  Suite  500  (BART).  Denver.  CO 
80202-2466. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  imits 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
bearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits: 

For  plants  in  Massachusetts,  Ian 
Cohen  at  (617)  565-3229.  Air  Permits 
and  Assessment  Section,  EPA  Region  1 
(APA),  (address  above). 

For  pants  in  New  York,  Gerry 
DeGaetano  at  (212)  264-6685.  Air  and 
Waste  Management  Division,  EPA 
Region  2  (address  above). 


For  Harrison,  Fort  Martin,  Bruce 
Mansfield,  New  Castle,  Jim  Topsale  at 
(215)  597-6553,  for  Glen  Lyn  Hatfield's 
Ferry,  John  E  Amos,  Mitchell  (PA), 
Mitchell  (WV)  and  Pleasants.  Kimberly 
Peck  at  (215)  597-9839,  for  Armstrong, 
David  Campbell  at  (215)  597-9781.  Air, 
Radiation  and  Toxics  Division,  EPA 
Region  3  (3AT-22),  (address  above). 

For  plants  in  Illinois,  Cecelia  Mijares 
at  (312  886-0968,  for  plants  in  Ohio, 
Franklin  Echevairia  at  (312)  886-9653. 
Air  and  Radiation  Division,  EPA  Region 
5  (A-ISI),  (address  above). 

For  plants  in  Utah  and  Wyoming, 
Mark  Komp  at  (303)  293-0956.  Air, 
Radiation  and  Toxics  Division  EPA 
Region  8  (address  above). 
SUPPLEMENTARY  INFORMATION:  Permits. 

EPA  proposes  to  approve,  for  1995 
only,  substitution  plans  and  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  1996-99. 

EPA  recently  stated,  in  a  July  16. 1993 
Federal  Register  notice,  that  it  is 
concerned  that  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utihzation  plans  to  bring  Phase  II  units 
into  Phase  I  and  create  a  significant 
number  of  excess,  nev^  allowances  in 
Phase  I.  58  FR  38370  (July  16.  1993). 
This  creation  of  allowances  would 
threaten  achievement  of  the  sulfur 
dioxide  emissions  reductions  intended 
to  be  made  under  the  Act  and  thus 
would  be  contrary  to  the  purposes  of  the 
Act.  See  id.  As  stated  in  the  July  16, 
1993  notice,  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11, 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilization.  Id.  EPA  plans  to 
explain  these  matters  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  regulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
compliance  strategies  in  the  event  of 
regulatory  revisions,  EPA  issued  on  July 
16, 1993,  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utihzation  plans  (and  parts  of  plans) 
with  compensating  units  that  comply 
with  the  January  11, 1993  regulations.  In 
the  draft  permits,  EPA  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
.  1999  pending  the  potential  regulatory 
revisions. 


Further,  as  explained  in  the  July  16. 
1993  notice,  the  one-year  approval  is 
applicable  only  to  those  plans  that  were 
submitted  before  July  16, 1993  and  that 
are  not  revised  on  or  after  that  date  to 
add  units  to  the  plans.  Id.  Where  plans 
are  submitted,  or  revised  to  add  units. 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  units  involved 
and  where  EPA  issues  the  permits 
before  the  completion  of  the  rulemaking 
discussed  above,  EPA  intends  to  defer 
action  on  the  plans  for  1995-99. 
Similarly,  where  plans  are  submitted  or 
revised  on  or  after  July  16, 1993  and 
after  issuance  of  Phase  I  permits  for  the 
units,  EPA  also  intends  to  defer  action 
on  those  plans  for  1995-99  until 
completion  of  the  rulemaking.  Plans  on 
which  action  is  deferred  will  be 
reviewed  and  acted  on  in  accordance 
with  the  regulations  that  resuh  fiY>m  the 
rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  allowances  and  compliance 
plans  for  following  utility  plants: 

Region  2 

Goudeyin  New  York:  2.337 
allowances  under  40  CFR  72.43 
(compensating  unit  allowances)  in  1995 
to  unit  11;  2,297  compensating  unit 
allowances  in  1995  to  unit  12;  9.758 
compensating  unit  allowances  in  1995 
to  unit  13;  and  6  conditional  reduced 
utilization  plans  for  1995,  3  for  units  11 
and  12  and  3  for  unit  13.  in  which 
Milliken  units  1  and  2  Greenidge  unit  6 
designate  units  11, 12  and  13  as 
compensating  units.  The  designated 
representative  is  John  I.  Fiala. 

Greenidge  in  New  York:  7,342 
allowances  under  column  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowances)  in 
each  1995-1999  to  unit  6;  2,913 
compensating  unit  allowances  in  1995 
to  unit  4;  2,863  compensating  unit 
allowances  in  1995  to  unit  5: 8 
conditional  reduced  utilization  plans  for 
1995,  in  which  unit  6  designates  units 
4  and  5,  Goudey  units  11, 12  and  13 
Hickling  units  1,  2,  3  and  4,  Jennison 
units  1,'2,  3  and  4,  and  Somerset  unit 
1  as  compensating  units;  2  conditional 
reduced  utilization  plans  for  1995  for 
units  4  and  5,  in  which  Milliken  units 
1  and  2  designates  units  4  and  5  as 
compensating  units;  5  conditional 
reduced  utilization  plans,  one  for  each 
year  1995-1999  for  unit  6,  that  rely  on 
energy  conservation  measures;  5 
conditional  reduced  utilization  plans, 
one  for  each  year  1995-1999  for  unit  6, 
that  rely  on  improved  unit  efficiency 
measures;  and  5  conditional  reduced 
utilization  plans,  one  for  each  year 
1995-1999  for  unit  6,  that  rely  on 
sulfur-free  generation.  A  Phase  I 
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extension  plea  in  «rhich  uait  6  ie  • 
transfar  unit  lor  MiUikea  mite  1  and  2 
it  not  epproved  because  uaallocatsd 
aUowaacas  do  not  remain  in  tfaa  Miase 

1  Exteniiai  Roeonre  (Rasanra).  If  Raserve 
aUowanoes  become  available,  unit  6  is 
eligible  to  receive  4.439  Raaerve 
aMowraacae  in  each  fear  199S-1996.  The 
designated  representative  is  )ohn  L 
Fiala. 

HicUimg  in  New  York:  1,310 
compenaating  unit  aUowances  in  1995 
to  unit  1;  1.286  conpanaating  unit 
aUovranoae  in  1995  to  unit  2;  1.496 
compenaating  tmit  allowanoes  in  1995 
to  unit  3;  1.565  compenaating  unit 
allowancee  in  1995  to  unit  4;  and  6 
conditional  reduced  utilixation  plans  for 
1995. 3  for  units  1  and  2.  and  3  nr  tuiits 
3  and  4.  in  which  Millikeo  units  1  and 

2  and  Graanidge  unit  6  designate  units 

1.  2.  3  and  4  as  compensating  units.  The 
designated  representative  is  John  I. 
Fiala. 

fetuuson  in  New  York:  966 
compenaating  unit  aUowancss  in  1995 
to  unit  1;  1.012  compenaating  unit 
allowances  in  1995  to  unit  2;  966 
compensating  unit  allowances  in  1995 
to  unit  3;  974  compenaating  unit 
allowancee  in  1995  to  unit  4;  and  6 
conditional  reduced  utilization  plans  for 
1995. 3  for  units  1  and  2.  and  3  for  units 

3  and  4.  in  which  Millikan  tmits  1  and 

2.  and  Greanidge  unit  6  designate  units 
1. 2. 3  and  4  as  compensating  units.  The 
designated  representative  is  John  L 
Fiala. 

htllikea  in  New  York:  10.876  Tdile  1 
allowancee  in  eech  year  1995-1999  to 
unit  1;  12.063  Table  1  allowancas  in 
eech  year  1995-1999  to  unit  2;  16 
conditional  reduced  utilization  plans  for 
1995, 8  for  eech  unit,  in  whidi  units  1 
and  2  design  ate  Greanidge  unite  4  and 
5,  Goudey  units  11. 12  and  13,  Hidding 
units  1. 2. 3  and  4.  )ennison  units  1. 2. 
3  and  4.  and  Somerset  unit  1  as 
compensating  unita;  10  conditional 
reduced  utilization  plans,  one  for  eech 
year  1905-1999  for  units  1  and  2,  that 
rely  on  eneigy  conaarvation  maeaures: 
10  conditional  reduced  utilizBtian 
plans,  one  far  eadi  year  1995-1999  for 
imits  1  and  2.  that  rely  on  improved 
unit  effioeacy  measures;  and  10 
conditioBal  reduced  utilization  {^ana, 
one  for  eadi  year  1995-1999  for  units  1 
and  2.  that  rely  on  aulfor-free 
ganaratioB.  A  Phaae  I  extension  plan  in 
which  units  1  and  2  are  control  units 
and  Greenidga  unit  6.  Hennepin  unit  2. 
and  BaldwiD  unit  3  ate  trananr  unita,  ia 
not  approved  becauae  unallocated 
allowanoaa  do  not  remain  in  the 
Reaarw.  If  Saaarva  aUowanoes  become 
availaUa,  Milliken  is  elmble  to  racaive 
the  following  Raaarve  aUowaaoas:  2.954 
in  each  yeer  1995-1996.  3.493  in  1997. 


3,453  in  1996.  and  3.455  in  1999  to  unit 
1:  and  1.520  for  eech  yeer  1995-1996. 
3.878  in  1997. 3,609  in  1996.  and  3316 
in  1999  to  unit  2.  The  deai^iated 
repreeentativa  ia  John  I.  Fiala. 

SomersH  in  New  York:  9.445 
comfMnseting  imit  allowancee  in  1995 
to  unit  1:  an<r3  conditional  reduced 
utilization  plans  for  1995  in  which 
Milliken  units  1  and  2,  and  Greanidge 
unit  6  designate  unit  1  as  a 
compensating  unit.  The  designated 
representative  is  John  1.  Fiala. 

Regions 

Anmstroflg  in  Pennsylvania:  14.031 
Table  1  allowancea  in  each  year  1995- 
1999  and  3.707  Reaarve  allowances  in 
each  year  1995-1996  to  unit  1;  15.024 
Table  1  allowancas  in  each  year  1995- 
1999  to  unit  2;  a  Phase  I  extension  plan 
in  which  unit  1  is  a  transfer  unit  for 
Harrison  units  1, 2  and  3.  The 
designated  representative  is  David  C. 
Sanson. 

Bruce  hdansfield  in  Pennsylvania: 
10.510  allowances  under  40  CFR  72.41 
(substitution  allowances)  in  1995  to  unit 
1: 11.537  substitution  allowances  in 

1995  to  unit  2;  11.922  substitution 
allowanoes  in  1995  to  unit  3;  3 
conditional  substitution  plans  for  1995. 
one  for  each  substitution  unit,  in  which 
W  H  Sammis  uniu  5, 6  and  7.  R  E 
Burger  units  5. 6,  7  and  6.  Niles  units 

1  and  2.  and  Edgewater  unit  13 
designated  units  1,  2  and  3  as 
substitution  units;  and  3  conditional 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  conservaticm 
and  improved  unit  efficiency  measures 
and  sulfur-free  ganer^on.  Tbie 
designated  representative  is  Howard  C. 
Couch.  Jr. 

Hatfield's  Ferry  in  Pennsylvania: 
36,835  Table  1  allowances  in  each  year 
1995-1999  and  18.897  Reserve 
allowances  in  each  year  1995-1996  to 
unit  1:  36336  Table  1  allowances  in 
each  year  1995-1999  and  21,166 
Reserve  allowancee  in  eech  year  1995- 

1996  to  unit  2:  39.210  Table  1 
allowancea  in  eech  year  1995-1999  and 
17,370  Reeerve  allowancas  in  eadi  year 
1995-1996  to  unit  3:  a  Phase  I  extension 
plan  in  which  units  1, 2  and  3  are 
transfer  units  far  Harrison  units  1,  2  and 
3;  and  3  conditional  sidistitubon  plans 
fw  1995  in  which  unit  1  designatea 
Pleasants  unit  1  aa  a  substitution  unit, 
unit  2  designatea  Pleasants  unit  2  as  a 
substitution  unit,  and  unit  3  designates 
Mitchell  (PA)  unit  33  as  a  substitution 
unit  The  designated  representative  is 
David  C  Benson. 

hlHcheU  in  Pennsyhmnia:  2.064 
substitution  allowanoes  in  1996  to  unit 
33;  and  1  conditional  substitution  plan 
for  1995  in  which  Hatfield's  Ferry  unit 


3  designatee  unit  33  as  a  substitution 
unit.  The  designated  representative  is 
David  C  Benson. 

New  Castle  in  Pennsylvania:  1,367 
substitution  allowances  in  1995  to  unit 
1: 1.520  substitution  allowances  in  1995 
to  unit  2: 6,328  substitution  allowances 
in  1995  to  unit  3;  6.0O2  substitution 
allowancee  in  1995  to  unit  4;  9,997 
substitution  allowances  in  1995  to  unit 
5;  5  conditional  substitution  plans  for 
1995.  one  for  each  substitution  unit,  in 
which  Edgewater  unit  13.  Niles  units  1 
and  2.  W  H  Sammis  units  5.  6.  and  7. 
and  R  E  Burger  units  5.  6.  7  and  8 
designate  units  1. 2. 3.  4  and  5  as 
substitution  units;  5  conditional 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  conservation 
and  improved  unit  efTiciency  measures 
and  sulJFur-firee  generation.  The 
designated  representative  is  Howard  C. 
Couch,  Jr. 

fort  Martin  in  West  Virginia:  40.496 
Table  1  allowances  in  each  year  1995- 
1999  and  1,409  Reserve  allowances  in 
each  year  1995-1996  to  unit  1;  40,116 
Table  1  allowances  in  each  year  1995- 
1999  and  4,002  Reserve  allowances  in 
each  year  1995-1996  to  unit  2;  and  a 
Phase  I  extension  plan  in  which  units  1 
and  2  are  transfer  units  for  Harrison 
units  1.  2  and  3.  The  designated 
representative  is  David  C.  Benson. 

Glen  Lyn  in  West  Virginia:  7.006 
substitution  allowances  in  1995  to  unit 
6:  and  a  conditional  substitution  plan 
for  1995  in  which  Mitchell  (WV)  unit  2 
designates  unit  6  as  a  substitution  unit.' 
The  designated  representative  is  Jc^n 
M.  McManus. 

Harrison  in  West  Virginia:  47,341 
Table  1  allowances  in  each  year  1995- 
1999,  35,272  Reserve  allowances  in  each 
year  1995-1996,  and  20,737  Reserve 
aIlowanf»s  in  eech  year  1997-1999  to 
unit  1: 44,936  Table  1  allowances  in 
each  year  1995-1999.  46,244  Reserve 
allowances  in  eech  year  1995-1996,  and 
19,552  Reserve  allowances  in  each  year 
1997-1999  to  unit  2;  40,406  Table  1 
allowances  in  each  year  1995-1999. 
50,319  Rraerve  allowances  in  each  year 
1995-1996,  and  17,322  Reserve 
allowances  in  each  year  1997-1999  to 
unit  3;  and  a  Phase  I  extension  plan  that 
requires  units  1.  2  and  3  to  install 
qualifying  Phase  I  technology  and  that 
designates  Armstrong  unit  1,  Fort 
Martin  units  1  and  2.  Hatfield's  Ferry 
uniu  1. 2  and  3,  R  E  Burger  units  5. 6, 
7  and  8.  Niles  units  1  and  2,  and 
Eastlake  unit  5  as  transfer  units.  The 
designated  representative  is  David  C 
Benson. 

John  EAmos  in  West  Virginia:  21,512 
substitution  aUowanoes  in  1995  to  unit 
1;  24,664  substitution  allowances  in 
1995  to  unit  2:  and  two  conditional 
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substitution  plans  for  1995  in  which 
Mitchell  (WV)  unit  1  designates  unit  1 
as  a  substitution  unit,  and  Mitchell 
(WV)  unit  2  designates  unit  2  ase 
substitution  unit.  The  designated 
representative  is  John  M.  McManus. 

Mitchell  in  West  Virginia:  42,823 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  44,312  Table  1 
allowances  in  each  year  1995-1999  to 
unit  2;  three  conditional  substitution 
plans  for  1995  in  which  unit  1 
designates  John  E  Amos  unit  1  as  a 
substitution  unit,  unit  2  designates  John 
E  Amos  unit  2  as  a  substitution  unit, 
and  unit  2  designates  Glen  Lyn  unit  6 
as  a  substitution  unit;  and  two 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  relv  on  energy 
conservation  measures.  The  designated 
representative  is  John  M.  McManus. 

Pleasants  in  West  Virginia:  16,762 
substitution  allowances  in  1995  to  unit 
1;  19,230  substitution  allowances  in 

1995  to  unit  2;  2  conditional 
substitution  plans  for  1995  in  which 
Hatfield's  Ferry  imit  1  designates  unit  1 
as  a  substitution  luit,  and  Hatfield's 
Ferry  unit  2  designates  unit  2  as  a 
substitution  unit.  The  designated 
representative  is  David  C.  Benson. 

Region  4 

Elmer  Smith  in  Kentucky:  6,348  Table 
1  allowances  in  each  year  1995-1999  to 
unit  1;  14,081  Table  1  allowances  in 
each  year  1995-1999  to  unit  2.  A  Phase 
I  extension  plan  that  requires  units  1 
and  2  to  install  qualifying  Phase  I 
technology  is  not  approved  because 
unallocated  allowances  do  not  remain 
in  the  Reserve.  If  Reserve  allowances 
become  available,  Elmer  Smith  is 
eligible  to  receive  the  following  Reserve 
allowances:  9,540  in  each  year  1995- 

1996  and  5,192  in  each  1997-1999  to 
unit  1,  and  9,885  in  each  year  1995- 
1999  and  2,150  each  year  1997-1999  to 
unit  2.  The  designated  representative  is 
Robert  M.  Carper. 

Regions 

Baldwin  in  Dlinois:  46,052  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  48,695  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  46,644 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  3;  3  conditional 
substitution  plans  for  1995  in  which 
unit  1  designates  Wood  River  \mit  4  as 
a  substitution  unit,  unit  2  designates 
Wood  River  imit  5  as  a  substitution  unit, 
and  unit  3  designates  Havana  unit  9  as 
a  substitution  unit;  1  substitution  plan 
for  1995  in  which  unit  2  designates  Jim 
Bridger  uniU  BW71,  BW72  and  BW73. 
Wyodak  unit  BW91,  and  Gadsby  unit  3 
as  substitution  imits;  6  reduced 
utiUzatlon  plans,  2  for  each  unit  (one  for 


1995  and  one  for  1996-1999),  that  rely 
on  sulfur  free  generation;  and  3 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  rely  on  sulfur-free 
generation.  A  Phase  I  extension  plan  in 
which  unit  3  is  a  transfer  unit  for 
Milliken  units  1  and  2  is  not  approved 
because  unallocated  allowances  do  not 
remain  in  the  Reserve.  If  Reserve 
allowances  become  available,  Baldwin 
unit  3  is  eligible  to  receive  5,436 
Reserve  allowances  in  1995  and  5,461 
Reserve  allowances  in  1996.  The 
designated  representative  is  Jene  L. 
Robinson. 

Havana  in  Illinois:  6,399  substitution 
allowances  in  1995  to  unit  9;  one 
conditional  substitution  plan  for  1995  in 
which  Baldwin  unit  3  designates  unit  9 
as  a  substitution  imit;  and  one 
conditional  reduced  utilization  plan  for 
unit  9  that  relies  on  sulfur-free 
generation.  The  designated 
representative  is  Jene  L.  Robinson. 

Hennepin  in  Illinois:  20,182  Table  I 
allowances  in  each  year  1995-1999  to 
unit  2;  10,012  substitution  or 
compensating  allowances  in  1995  to 
unit  1;  one  conditional  substitution  plan 
for  1995  in  which  unit  2  designates  unit 
1  as  a  substitution  unit  that  can  be 
activated  only  for  years  for  which  a 
reduced  utilization  plan  designating 
\mit  1  as  compensating  unit  is  not 
activated;  3  reduced  utilization  plans  for 
unit  2,  one  active  plan  for  1995,  one 
active  plan  for  1996-1999,  and  one 
gonditional  plan,  that  rely  on  sulfur-free 
generation;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  for 
1995  that  designates  unit  1  as  a 
compensating  unit,  with  the  limitation 
that  it  can  be  activated  only  for  years  in 
which  the  conditional  reduced 
utilization  plan  for  unit  1  that  relies  on 
sulfur-free  generation  (described  below) 
is  not  activated  and  in  which  a 
substitution  plan  designating  unit  1  is 
not  activated;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  that 
reUes  on  sulfur-free  generation;  and  one 
conditional  reduced  utilization  plan  for 
unit  1  that  relies  on  sulfur-free 
generation,  with  the  limitation  that  it 
can  be  activated  only  for  years  in  which 
the  conditional  reduced  utiUzation  plan 
in  which  unit  2  designates  unit  1  as  a 
compensating  unit  (described  above)  is 
not  activated.  A  Phase  1  extension  plan 
in  which  unit  2  is  a  transfer  unit  for 
Milliken  units  1  and  2  is  not  approved 
because  unallocated  allowances  do  not 
remain  in  the  Reserve.  If  Reserve 
allowances  become  available,  unit  2  is 
eligible  to  receive  9,914  Reserve 
allowances  in  each  year  1995-1996.  The 
designated  representative  is  Jene  L. 
Robinson. 


Vermilion  in  Illinois:  9,735  Table  1 
allowances  in  each  year  1995-1999  to 
unit  2;  12,972  substitution  or 
compensating  allowances  in  1995  to 
unit  1;  one  conditional  substitution  plan 
for  1995  in  which  imit  2  designates  unit 
1  as  a  substitution  unit,  that  can  be 
activated  only  for  years  in  which  a 
reduced  utilization  plan  designating 
unit  1  as  compensating  unit  is  not 
activated;  3  reduced  utilization  plans  for 
unit  2,  one  active  plan  for  1995,  one 
active  plan  for  1996-1999,  and  one 
conditional  plan,  that  relies  on  sulfur- 
fr«e  generation;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  for 
1995  that  designates  unit  1  as  a 
compensating  imit,  with  the  Umitation 
that  it  can  be  activated  only  for  years  in 
which  the  conditional  reduced 
utilization  plan  for  unit  1  that  relies  on 
sulfur-free  generation  (described  below) 
is  not  activated  and  in  which  a 
substitution  plan  designating  unit  1  is 
not  activated;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  that 
relies  on  sulfur-free  generation;  and  one 
conditional  reduced  utilization  plan  for 
unit  1  that  relies  On  sulfur-fr«e 
generation,  with  the  limitation  that  it 
can  be  activated  only  for  years  in  which 
the  conditional  reduced  utiUzation  plan 
in  which  unit  2  designates  unit  1  as  a 
compensating  unit  (described  above)  is 
not  activated.  The  designated 
representative  is  Jene  L.  Robinson. 

Wood  River  in  Illinois:  2,018 
substitution  allowances  in  1995  to  unit 
4;  9,028  substitution  allowances  in  1995 
to  unit  5;  2  conditional  substitution 
plans  for  1995,  one  in  which  Baldwin 
unit  1  designates  unit  4  as  a  substitution 
unit  and  one  in  which  Baldwin  unit  2 
designates  unit  5  as  a  substitution  unit; 
and  two  conditional  reduced  utilization 
plans,  one  for  each  unit,  that  rely  on 
sulfur-free  generation.  The  designated 
representative  is  Jene  L.  Robinson. 

Acme  in  Ohio:  9  substitution 
allowances  in  1995  to  unit  13;  13 
substitution  allowances  in  1995  to  unit 
14;  17  substitution  allowances  in  1995 
to  unit  15;  1,930  substitution  allowances 
in  1995  to  unit  16;  740  substitution 
allowances  in  1995  to  unit  91;  662 
substitution  allowances  in  1995  to  unit 
92;  five  substitution  plans  for  1995,  one 
for  each  substitution  unit,  in  which 
Ashtabula  unit  7  designates  units  13, 14, 
15,  91  and  92  as  substitution  units;  one 
conditional  substitution  plan  for  1995  in 
which  Ashtabula  unit  7  designates  unit 
16  as  a  substitution  xmit;  five  reduced 
utilization  plans  for  units  13, 14, 15,  91 
and  92  that  rely  on  energy  conservation 
measures  and  sulfur-free  generation; 
and  one  conditional  reduced  utiUzation 
plan  for  unit  16  that  relies  on  energy 
conservation  and  improved  unit 
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effidaocy  bmmuiw,  and  tulftu^frw 
gnaration.  The  dadmaled 
rapresentathr*  is  Fna  J.  Lngs.  ]t. 

AMhtabula  in  OUo:  183S1  TMb  1 
•llowncM  la  Mcfa  yMr  19Q5-19M  to 
unit  7: 10.753  substitution  sUowsncss 
in  1995  to  unit  8;  9.173  substitutiao 
•Ilowsnoas  in  1995  to  unit  9: 8.275 
substitution  aUowanoss  in  1995  to  unit 
10;  8,706  substitution  sUowanoBs  in 
1995  to  unit  11:  fouitasn  cooditioDal 
substitution  plans  for  1995.  cbo  for  each 
substitution  unit,  in  which  unit  7 
designates  Ashtabula  units  8. 9. 10  and 
11.  Bay  Shoce  units  1, 2,  3  and  4,  Acme 
imit  16.  and  Laka  Shan  units  18. 91,  92, 
93  and  94  as  substitution  units;  five 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  which  unit  7 
designates  Acme  units  13. 14, 15. 91 
and  92  as  substitution  imits;  four 
oonditianal  reduced  utilization  plans  for 
units  8, 9. 10  and  11  that  rely  on  energy 
conservation  and  in^voved  unit 
efficiency  meesuras,  and  suUur-Eree 
generation;  and  a  reduced  utilization 
plan  for  unit  7  that  relies  on  energy 
conservatian  and  improved  unit 
efficiency  meesures,  and  sulfui^free 
generation.  A  Phase  1  extension  plan  in 
ediich  unit  7  is  a  transfer  unit  for  Elmer 
Smith  is  not  approved  b^rausw 
unallocated  aliowaacea  do  not  remain 
in  the  Raaai  >e.  If  Reserve  allowances 
become  available,  unit  7  is  eligible  to 
receive  7,279  Reserve  allowaaoea  in 
each  year  1995-96.  The  desi^iated 
remesantative  is  Fred  J.  Lange,  Jr. 

Bayshon  in  Ohio:  7.546  substituti<m 
allowancaa  in  1995  to  unit  1;  7.311 
substitution  allovrancea  in  1995  to  unit 
2: 7.585  substitution  allowances  in  1995 
to  unit  3: 12.481  substitution  allowances 
in  1995  to  unit  4;  four  conditional 
substitution  plans  for  1995.  one  for  each 
substitutian  unit,  in  «duch  Ashtabula 
unit  7  deaignates  units  1. 2.  3  and  4  as 
substitution  units;  and  four  conditional 
reduced  utilization  plans,  one  for  eech 
unit,  that  rely  on  energy  conservation 
and  improved  unit  efficiency  measures, 
and  sttuur-frae  generation,  fbe 
designated  represenutive  is  F^ed  ). 
Lange.  Ir. 

Eastiake  in  (Mo:  8.551  Table  1 
allowancae  in  each  year  1995-1999  to 
unit  1;  9.471  Table  1  allowancaa  in  each 
year  1995-1999  to  unit  2;  10.984  Table 
1  allowances  in  each  year  1995-1999  to 
unit  3;  15.906  Table  1  aUowanoes  in 
eech  yeer  1995-1999  to  unit  4: 37449 
Table  1  aUowancaa  in  each  year  1995- 
1999  and  5.146  Raaerve  allowancae  In 
eadi  year  1995-1996  to  unit  5:  a  Phase 
I  extsnsiiin  plan  in  which  unit  5  is  s 
transfsr  unit  for  Harxisan;  and  Ihre 
reduced  uUliation  plana,  one  for  eech 
unit,  that  rely  on  energy  conaarvation 
and  improved  unit  efficiency  measures, 


aad  salfin>-free  generation.  A  Ftiase  I 
extension  plan  in  which  unit  1  is  a 
transfsr  unit  for  Eimer  Smith  is  not 

3>proved  because  unallocated 
fowanf»s  do  not  remain  in  the 
Reserve.  If  Reserve  allowaxxxs  become 
available,  unit  1  is  eligible  to  receive 
7,229  Reesrve  allowances  in  eedi  yeer 
1995-1996.  The  designated 
repieeentative  is  Fred  J.  Lange,  )r. 

tdgBwatee  in  Ohio:  5.538  Table  1 
allowancae  in  each  yeer  1995-1999  to 
unit  13;  1.062  substitutiiHi  allowances 
in  1995  to  unit  11;  1.145  substitution 
allowances  in  1995  to  unit  12;  23 
conditional  si^>stitution  plans  for  1995, 
one  for  eech  substitution  unit,  in  which 
unit  13.  Niles  uniu  1  and  2.  W  H 
Sammis  units  5, 6  and  7,  and  R  E  Buiga- 
units  5, 6, 7  and  8  designate  units  11 
and  12.  W  H  Sammis  units  1,  2. 3  and 
4,  R  E  Burger  units  1, 2, 3  and  4,  Gorge 
units  25  and  26,  Toronto  units  9, 10  and 
11.  Bruce  Mansfield  uniU  1.  2  and  3. 
and  New  Castle  units  1.  2.  3. 4  and  5 
as  substitution  units;  2  conditional 
reduced  utilization  plans,  one  each  for 
units  11  and  12.  that  rely  on  energy 
conservation  and  improved  imit 
efficiency  measures,  and  sulfur-free 
generation;  and  part  of  a  conditional 
reduced  utilization  plan  for  unit  13  that 
relies  on  energy  conservation  and 
improved  unit  efficiency  measures,  and 
sulfur-free  generation.  Part  of  a 
conditional  reduced  utilization  plan  for 
unit  13  that  designates  New  England 
Power  Company's  Brayton  Point  units  1. 
2,  3  and  4  and  Salem  Harbor  units  1,2* 
and  3  as  compensating  units  is 
disapproved.  The  designated 
representative  is  Howard  C.  Couch.  Jr. 

Gorge  in  Ohio:  2,553  substitution 
allowances  in  1995  to  unit  25;  2,860 
substitution  allowances  in  1995  to  unit 
26;  two  conditional  substitution  plans 
for  1995,  one  for  each  substitution  imit, 
in  which  Edgewater  unit  13,  Niles  units 
1  and  2,  R  E  Burger  units  5. 6,  7  and  8, 
and  W  H  Sammis  units  5,  6  and  7 
designate  units  25  and  26  as 
substitution  units;  and  two  conditional 
reduced  utilization  plans  for  units  25 
and  26,  one  for  eech  unit,  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  meesures,  and  sulfur-fiee 
generation.  The  designated 
representative  is  Howard  C  Coudi,  Jr. 

Lake  Shore  in  Ohio:  4,767  substitution 
allowanoes  in  1995  to  unit  18;  44 
substitution  allowanoes  in  1995  to  unit 
91;  80  substitution  allowances  in  1995 
to  unit  92;  62  substitution  allowanoes  in 
1995  to  imit  93;  102  substitution 
aUowances  fai  1995  to  unit  94;  five 
conditional  substitution  plans  for  1995. 
one  for  each  substitution  unit,  fan  whidi 
Ashtabula  unit  7  designates  units  18. 91. 
92. 93  and  94  as  substitution  imits;  three 


conditional  reduced  utilization  plans  for 
units  18. 91  and  92  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-free 
generation;  and  two  conditional  reduced 
utilization  plans  for  units  92  and  94  that 
rely  on  eneigy  conservation  measures 
and  sulfur-free  generation.  The 
designated  representative  is  Fred  J. 
Lange,  Jr. 

Nties  in  Ohio:  7.608  Table  1 
allowances  in  each  year  1995-1999, 
10.632  Reserve  allowances  in  1995,  and 
10.896  Reserve  allowances  in  1996  to 
unit  1: 9.975  Table  1  allowances  in  each 
year  1995-1999, 4.831  Reserve 
allowances  in  1995,  and  4,346  Reserve 
allowances  in  1996  to  unit  2;  a  Phase  I 
extension  plan  in  which  units  1  and  2 
are  transfer  tmits  for  Harrison;  23 
conditional  substitution  plans  for  1995. 
one  for  each  substitution  unit,  in  which 
units  1  and  2.  Edgewater  unit  13.  W  H 
Sammis  units  5. 6  and  7,  and  R  E  Burger 
units  5, 6,  7  and  8  designate  W  H 
Sammis  xuiits  1.  2,  3  and  4,  Edgewater 
units  11  and  12.  R  E  Burger  units  1,  2, 
3  and  4,  Gorge  units  25  and  26,  Toronto 
units  9. 10  and  11,  Bruce  Mansfield 
units  1.  2  and  3.  and  New  Castle  units 
1.  2,  3.  4  and  5  as  substittition  units;  and 

2  conditional  reduced  utilization  plans, 
one  for  each  unit,  that  rely  on  energy 
conservauon  and  improved  una 
efficiency  measures,  and  sulfur-free 
generation.  The  designated 
representative  is  Howard  C.  Couch,  Jr. 

HE  Burger  in  Ohio:  3,371  Table  1 
allowances  in  each  year  1995-1999, 
1,316  Reserve  allowances  in  1995,  and 
1.426  Reserve  allowances  in  1996  to 
unit  5;  3,371  Table  1  allowances  in  each 
year  1995-1999. 1,325  Reserve 
allowanoes  in  1995.  and  1.436  Reserve 
allowances  in  1996  to  unit  6;  11,818 
Table  1  allowances  in  each  year  1995- 
1999  and  10,155  Reserve  allowances  in 
eech  year  1995-1996  to  unit  7;  13,626 
Table  1  allowances  in  each  year  1995- 
1999  and  9,501  Reserve  allowances  in 
each  year  1995-1996  to  luiit  8;  2,820 
substitution  allowances  in  1995  to  unit 
1;  2,751  substitution  allowances  in  1995 
to  unit  2;  2,891  substitution  allowances 
in  1995  to  unit  3;  2,956  substitution 
allowances  fan  1995  to  unit  4;  a  Phase  I 
extension  plan  in  which  units  5, 6.  7. 
and  8  are  transfer  units  for  Harrison;  23 
conditional  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
units  5. 6.  7  and  8,  Niles  units  1  and  2, 
Edgewater  unit  12.  and  W  H  Sammis 
Units  5, 6,  and  7  designate  imits  1.  2, 

3  and  4,  W  H  Sammis  units  1. 2, 3,  and 
4.  Edgewater  units  11  and  12,  Gorge 
units  25  and  26,  Toronto  tuiits  9. 10, 
and  11,  Bruce  Mansfield  units  1,  2  and 
3.  and  new  Castle  units  1.  2.  3,  4  and 

5  as  substitution  units;  and  eight 
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conditioiul  i 

on*  ior  eadi  unit,.dMt  ttimw  <m  i 
consarvatkai  aad  iiptav^d  «itt 
efficiency  measures,  and  sulfiv-fra» 
generation.  Th*  dwignatad 
representative  is  Howard  C  Condi,  |r. 

Tonmlo  m  Ohio:  5,325  siAatitution 
allowanca*  in  1996  to  unit  9;  9,505 
subelitiition  allowancaa  in  1995  to  unit 
10;  10,274  substitutioD  aDowancea  in 
1995  to  unit  11,  three  conditiaRal 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  wbicb  Edgewater 
unit  13.  Niles  units  1  and  2,  R  E  Buigar 
units  5, 6.  7.  and  8,  and  W  H  Sannnis 
units  5, 0  and  7  designate  units  9, 10 
and  11  as  substitution  onit*;  and  tfaras 
conditional  lednoed  utiUzatiao  plans, 
one  for  eadi  unit,  that  rely  on  energy 
conserration  and  improved  unit 
efRciency  measures,  and  suHnr-frae 
generation.  The  designatad 
representative  is  Howard  C  Condi.  Jr. 

WH  Sammfs  in  Ohio:  26,496  Table  1 
allowances  in  each  year  1995-1999  to 
unit  5;  43,773  Table  I  allowances  in 
each  year  1995-1999  to  imit  6;  47.380 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  7;  8.390  substitution 
allowances  in  1995  to  unit  1;  7,356 
substitution  allowances  in  1995  to  unit 
2;  8,388  substitution  aUowancaa  in  1995 
to  unit  3;  7.432  substitution  aUowancaa 
in  1995  to  unit  4;  23  conditional 
substitution  plans  for  1905.  one  for  each 
substitution  uniU  in  which  units  5. 6. 
and  7.  Edgewater  unit  13.  I^nias  units  1 
and  2,  and  R  E  Burger  units  5. 6.  7,  and 
8  designate  luitts  1, 2.  3  and  4. 
EdgiBwater  units  11  and  12.  R  E  Burgw 
units  1, 2, 3  and  4.  GorgiB  units  25  and 
26,  Toronto  units  9, 10  and  11.  Bruce 
Mansfield  units  1. 2  and  3,  uid  New 
Castle  units  1. 2. 3. 4  and  5  as 
substitution  units;  and  seven 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  reiy  on  anargy 
conservation  and  im|Hovad  unit 
effid«u^  measures,  and  sulfur-free 
generation.  The  designated 
representative  is  Howard  C  Couch.  }r. 

Regimit 

Gadsby  in  Utah:  1.445  substitution 
allowanoaa  in  1095  to  vaU  3;  and  1 
conditimial  substitution  plan  for  1995  in 
which  Baldwin  unit  2  designates  unit  3 
aaa  st^Mtitution  wait.  Tbm  daaigpatad 
representative  is  Jana  L.  Robinacw 

Jim  Bridgpr  in  Wyoming:  19.139 
substitutioD  aUowMwaB  in  1905  to  unit 
BW71: 18  J39  sufaatitBtiMi  aUowancaa 
in  1995  to  ubU  BW72;  17.944 
substitution  altowancas  in  1996  to  wnit 
BW73:  and  1  CMMMHonal  mbatitutioB 
plan  far  1995  in  wfakh  Baldwin  ui^  2 
desipiataa  vnttt  BW71.  BW72.  and 
BW73  as  subathntiaa  units.  Ill* 


Robinson. 

Wyodak  hi  WyaiJhf .  18355 
snbetMntiaw  aMowaoae  in  1096  to  wdt 
BW91;  and  1  ooMfitional  snbetitiition 
plan  for  1996  in  whicfa  Baldwrin  vnH  2 
daaigaataannit  BW»1  asa  atriwlitution 
unit.  Hw  daaigBaled  repraaantativ*  ia 
Jene  L.  RobinMn. 

EPA  piopoeas  fo  deny  dn^  Fliaaa  I 
permits  and  rompiiance  pimm  for  the 
foUowteg  utility  plants: 

Region  1 

Br83rton  Point  in  Massachusetts:  a 
raduoed  utilisation  plan  in  y/Mcb  units 
1.  2. 3  and  4,  and  Salem  Harinr  units 
1°,  2  and  3  are  daaignated  as 
compensating  laits  for  Edgewater  unit 
13;  and  four  reduced  utilization  plans  in 
which  units  1,  2.  3  and  4  rely  on  ^iCTgy 
cunsaivation  weasmes  and  solfur-free 
generation.  The  designated 
representative  is  Andrew  H.  Aitken. 

Salem  Harbor  in  Maasacfausetts:  a 
reduced  utilization  plan  in  iriiich  units 

1,  2.  and  3  and  Brayton  Point  tmits  1, 
2, 3  and  4- are  desigiisted  as 
compensating  units  for  Edgewater  13; 
and  three  reduced  utilization  pluis  in 
which  units  1,  2  and  3  rriy  on  energy 
conservation  meaeurea  and  sulfur-free 
generatim.  The  derignaled 
representative  is  Andrew  H.  Aitken. 

Adcfresses.*  The  acfaninistrative  records 
for  eadi  plant  may  be  viewed  during 
normal  operating  houra  at  the  following 
locations: 

Region  1 

For  plants  in  Massachusettr  EPA 
Region  1,  JFK  Federal  Bldg..tee 
Congress  St..  Boston.  MA  02203. 

Region  2 

For  plants  in  New  York:  EPA  Region 

2,  Jacob  K.  Javitz  Federal  Bldg..  28 
Federal  Phoa,  Room  505.  New  Ywk.  NY 
10278. 

Regions 

For  plants  in  Psnnsylvania  and  West 
Virginia:  EPA  Region  3, 841  Chestnut 
Blc^.,  Philadelphia.  PA  19107.  (215) 
597-9800. 

Region4 

For  Ehner  Smith:  (1)  EPA  Re^n  4 
Library,  345  Courtland  Si..  NE,  Atknla, 
GA  30365,  (404)  347-4216;  (2)  Division 
of  Air  Quality.  Department  of 
Environmental  Protection,  Natural 
Resources  and  Envfaonmeatal 
Protection  Cabinet.  316  St  Oair  Mall. 
Franfort,  KY  40601;  and  (3 J  Davies 
Goonly  Pnbhc  Libracy.  450  Griffidi 
Ave..  Owensboro,  KY  42301,  (502)  684- 
0211. 


Regions 

For  ptantM  ia  IKnois:  (1)  EPA  Region 
4,  Ralph  H.  Metcalfe  Federal  Bldg^ 
Room  1822,  77  Weat  Jackson  Blvd.. 
Chicago,  IL  00604.  and  (2)  Htlnois 
Environmental  Prutection  Agency 
Library.  2200  Churchill  Roed. 
SpringReld.  IL  02706. 

For  plants  in  Ohio:  EPA  I 
Ralph  H.  Metcalfe  Federal  Bl 
floor.  77  West  Jackson  Blvd..  ( 
60604 

Regions 

For  plants  in  Utah  and  ¥^yoinrng:  EPA 
Region  8, 999 18di  Street.  Suite  500. 
Denver,  00  80202-2466. 

Dated:  August  3,  IQOa. 
BrianMcLaam, 

Dinctar.  Asid  Bairn  Darkiom,  Officmaf 
Atmoaftnatie  Pn^ama,  Offica  of  Air  aad 
Radiatiau. 

(FR  Doc.  93-lU4«  Fibd  %~i^Vli  a:4SaB4 
BRXMQ  C008  HSS-SS-n 


Acid  Rain  Program:  Notica  of  Final 
ParmRs 

[FRL-4S80-q 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notica  of  final  permit 

summary:  The  U.S.  Environmental 
Protectioo  Agency  (EPA)  is  issuing  fiva- 
year.  Phase  I  Add  Rain  permits, 
according  to  the  Add  Rain  Program 
regulations  (40  CFR  part  72),  to  tb« 
following  3  utility  piantr  Cofhen. 
Grand  Tower  ana  Joppa  Steam  in 
Illinois. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Cedlia  Mijares  at  (312)  886-0968.  Air 
and  Radiation  Division,  EPA  Region  S 
(AR-18)).  Ralph  H.  Metcatfa  BMg..  77 
West  Jackson  Blvd..  Chicago.  0. 60604. 

DalBd:  Aayvl  X  IMS. 
Bri— llrtssn. 

Directm,  Acid  Rain  Dvmion,  Offica  af 

Atmoap^ahc  Piogfoata,  Offica  af  Air  aad 

Radiation. 

(FR  Doa  03-taMl  FUad •-«-«3;  •:4imai 

muatat 


[ER-fRL-4C23-4 

Envtronmantal  mipad  Slatamanta  and 
Regulations;  Avallabarty  of  EPA 
Commants 

Avaikfaility  of  EPA  ooaunents 
prsparad  Jttky  19. 1993  through  July  23. 
1993  pursuant  to  the  Environmental 
Review  Praoeea  (ERP).  under  Section 
309  of  tha  Ckeen  Air  Act  and  Section 
102(2)(c)  of  the  National  EnvirannMntal 
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Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statemenU  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-NPS-D61037-OC  Rating 
EC2.  New  Stadium  Construction  and 
Operation,  Implementation,  Anacostia 
Park.  Washington,  DC 

Suaimary:  EPA  expressed 
environmental  concerns  regarding  the 
insufficient  evaluation  of  alternatives, 
primarily  the  upgrade/renovation  of  the 
existing  RFK  stadium. 

EPA  raised  concerns  regarding 
cumulative  impacts  to  air,  water,  open 
space  and  community  values  resulting 
from  the  proposed  stadium  aiul  other 
proposed  projects  in  the  immediate 


ERP  No.  DS-USA-4C10009-TT  Rating 
E02,  Kwajalein  Atoll  Ongoing  and 
Strategic  Defense  Initiative  Activities, 
New  Information,  Test  Range  FadUty 
Construction  and  Support  Services, 
Republic  of  the  Marshall  Islands. 

Summary:  EPA  expressed 
environmental  objections  regarding  the 
projects  potential  for  significant  impacts 
to  natural  and  cultural  resources.  EPA 
requested  mitigation  or  alternatives  that 
would  avoid  potential  adverse  effects  of 
quarrying,  dredging,  filling  and 
construction.  EPA  also  recommended 
reestablishing  the  letter  of  authority 
proceduro  considered  during  the 
development  of  standards  and 
procedures  for  U.S.  Army  activities  on 
Kwajalein  Atoll. 

Final  EISs 

ERP  No.  F-AFS-^6S144-CA,  1992 
Cleveland  Watershed/Fire  Recovery 
Project.  Eldorado  National  Forast.  South 
Foric  American  River,  Eldorado.  Alpine 
and  Amador  Counties,  CA. 

Summary:  EPA  continued  to  have 
environmental  concerns  with 
cumulative  environmental  impacts  to 
water  quality  and  watersheds,  and 
impacts  to  contiguoxis  riparian  and 
mammal  biological  corridors.  EPA 
requested  that  the  EIS  Record  of 
Decision  identify  appropriate  mitigation 
measures  for  these  impacts. 

ERP  No.  F-COE^30035-44C.  Carolina 
Beach  and  Vidnity/Area  South  Project, 
Beach  Erosion  Control  and  Hturicane 
Wave  Protection.  Implementation,  New 
Hanover  County,  NC 

Summary:  EPA  continued  to  have 
environmental  concerns  with  the 
cumulative  impacts  of  beach 


nourishment  projects  and  their  lack  of 
total  projected  life  time  cost. 

ERP  No.  F-FHW-K40186-AZ,  AZ- 
87/Beeline  Highway  Upgrading,  Saguaro 
Lake  Road  to  near  the  Maricopa-Gila 
County  Line,  Funding,  Land  Exchange 
%vith  the  Forest  Service  and  COE  Section 
404  Permit  Issuance,  Maricopa  County, 
AZ. 

Summary:  EPA  expressed  continued 
concerns  regarding  potential  project 
impacts  to  water  quality,  air  quality  and 
the  Sycamore  Creek  Riparian  Area.  EPA 
requested  that  the  Record  of  Decision 
contain  a  commitment  to  assess  and 
monitor  these  impacts  and  to  implement 
remedial  measures  should  monitoring 
reveal  that  adverse  impacts  to  air  and 
water  quality  are  occurring. 

ERP  No.  F-UAF-K11016-CA.  Norton 
Air  Force  Base  (AFB)  Disposal  and 
Reuse.  Implementation,  San  Bernardino, 
CA. 

Summary:  EPA  believed  that  the  FEIS 
does  not  sufficiently  discuss 
contaminated  sites,  cleanup  actions,  and 
the  coordination  process  to  be  used  to 
ensure  that  reuse  and  site  cleanup 
decisions  are  properly  integrated.  EPA 
recommended  that  the  Air  Force 
provide  additional  information  in  the. 
EIS  Record  of  Decision  on  reuse/ 
contaminated  site  cleanup  integration 
and  the  status  of  cleanup  actions, 
including  specific  terms,  conditions, 
and  mitigation  measures  to  promote 
wise  reuse  and  to  promote  pollution 
prevention,  waste  minimization, 
conservation  and  recycling. 

ERP  No.  FS-TVA-A82025-00, 
Control  of  Eurasian  Watermilfoil, 
Updated  Information  concerning  the 
Aquatic  Plant  Management  Program. 
Implementation,  Tennessee  Valley 
Region. 

Summary:  EPA  identified  that 
herbicide  applications  should  be 
proscribed  to  those  situations  in  which 
there  are  no  other  practicable 
alternatives.  EPA  supported  the 
monitoring  program  for  determining 
potential  water  quality  impacts  from 
their  reduced  use. 

Dated:  August  S,  1993. 

WilUaa  D.  Dickenon, 

Deputy  DiTBctor.  Office  of  Federal  Activities. 
IFR  Doc  93-18879  Filed  8-5-93;  8:45  am] 
aajjNQ  0008 


[ER-FRL-4623-3] 

Environmantal  Impact  Statamanta; 
Notlca  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075. 


Weekly  receipt  of  Environmental 
Impact  Statements  Filed  July  26, 1993 
Through  July  30, 1993  Pursuant  to  40 
CFR  1506.9.  * 

EIS  No.  930253,  Draft  EIS,  AFS,  ID, 
Sunshine  Timber  Sale, 
Implementation,  Salmon  National 
Forest,  Cobalt  Ranger  District,  Big 
Deer  Creek,  Lemhi  County,  ID,  Due: 
August  27, 1993,  Contact:  Barbara  A. 
Levesque  (208)  756-2240. 
EIS  No.  930254,  Final  EIS.  EPA.  FL,  Fort 
Pierce  Harbor  Offshore  Ocean 
Dredged  Material  Disposal  Site 
(ODMDs),  Designation,  Fort  Pierce, 
FL.  Due:  September  7, 1993,  Contact: 
Wesley  B.  Crum  (404)  347-1740. 
EIS  No.  930255.  Draft  EIS,  AFS.  MT, 
Middle  Fork  Ecosystem  Management 
Project,  Implementation,  Flathead 
National  Forest,  Hungry  Horse  Ranger 
District,  Flathead  River,  Flathead 
County,  MT,  Due:  September  21, 
1993,  Contact:  Heidi  Trechsel  (406) 
387-5243. 
EIS  No.  930256,  Final  Supplement, 
NOA,  PR,  VI,  Shallow- Water  Reef 
Fish  Fishery  Management  Plan, 
Amendment  2,  Updated  Information, 
Puerto  Rico  and  U.  S.  Virgin  Island. 
Due:  September  7, 1993.  Contact:  Sr. 
Miquel  Rolon  (809)  753-6910. 
EIS  No.  930257,  Draft  Supplement. 
FHW,  MA.  Central  Artery/I-93  Third 
Harbor  Tunnel/I-90  Extension, 
Updated  and  Additional  Information, 
Design  Alternatives  for  the  Charles 
River  Crossing,  Funding.  US  COE 
Section  10  and  404  Permits.  US  CGD 
Permits  and  EPA  NPDES  Permit, 
Suffolk  County,  MA,  Due:  October  5, 
1993,  Contact:  Paul  Stakutis  (617) 
951-6496. 
EIS  No.  930258,  Final  EIS,  USN,  VA, 
MD,  Dahlgren  Division,  Naval  Surface 
Warfare  Center  Base  Realignment, 
New  Construction  and  Renovation, 
Westmoreland.  Stafford,  Spotsylvania 
and  King  George  Counties,  VA  and 
Charles  County,  MD,  Due:  September 
7, 1993,  Contact:  Larry  Chemikoff 
(202) 433-3387. 
EIS  No.  930259.  FINAL  EIS,  FHW,  AZ, 
Price  Freeway  (Loop  101)  Corridor 
Construction,  Price  Road  between  the 
Superstition  Freeway  to  Pecos  Road, 
Funding  and  Right-of-Way 
Acquisition,  Maricopa  County,  AZ, 
Due:  September  7, 1993,  Contact:  Ken 
Davis  (602)  379-3646. 
EIS  No.  930260,  FINAL  EIS,  AFS,  AK, 
Central  Prince  of  Wales  Ketchikan 
Pulp  Long-Term  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Prince  of  Wales  Island.  AK, 
Due:  September  7, 1993,  Contact: 
David  Arrasmith  (907)  225-3101. 
EIS  No.  930261.  FINAL  EIS.  DOE,  MO. 
Weldon  Spring  Site,  Chemical  Plant 
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ATM  Itomedial  Action  FMiibilitY 
Study.  bnplMMatation.  St  Oiaiiw 
County.  MO,  Due:  SeptamlMr  7. 1993. 
Contact:  Stephen  McGrackea  (314) 
441-80m. 

Amended  NotioM 

EIS  No.  930164,  DRAFT  EIS.  BLM.  NV. 
BedeU  Flat  Water  md  Natural  Gee 
'PipeUiiee  Qroaili^  Pra^ct.  RlglM-ol- 
Way  Grant*  and  OGE  Sactkm  404 
Permit,  Washoa  County,  NV .  DuK 
September  22. 1993,  Contact:  Jamee 
M.  PhilUps  (702)  MS-eOOa  Publiafaed 
FR  5-21-03— Reiview  period 
extended. 

Dated  August  3. 1993. 

WilUaaaDkhanMi, 

Deputy  Dinetot.  Offic*  afPtdamI  ActMtim. 

IFR  Doc  93-1S«78  Piled  S-S-M;  9:45  an) 


[FRL-46a»-1) 

Connectictrt:  Adaquaey  Ottarmlnatlon 
of  State/Tribal  Municipal  SoM  Wast* 
Pannit  Program 

agency:  Environmental  Protection 
Agency. 

ACnOM:  Notice  of  tentative 
determination  to  fully  approTe  the 
adequacy  of  the  State  of  Connecticut's 
mimidpel  tc^d  waste  permitting 
program,  public  bearing  and  public 
comment  period. 


r:  Section  4005(cXlMB)  of  the 
Resource  Conaervatian  ud  Recovery 
Act  0CCRA).  as  unandad  fay  the 
Hazardous  and  SoUd  Waste 
Amendments  (HSWA)  of  1984, 42 
U.S.C  e945(cXl)(B),  requiraa  states  to 
develop  md  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs).  «diidi  may 
receive  haxardous  household  waste  or 
small  quantity  gaoerator  haardous 
waste  will  comply  with  the  levised 
Federal  MSWLF  CMtaria  (40  CFR  part 
258).  RCRA  Section  4005(c)(lXC),  42 
U.S.a  6945(cXlNC).  requiraa  the 
Enviroiunental  Protectian  Agency  (EPA) 
to  determine  whether  states  heve 
adequate  "permif*  programa  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinetions.  EPA  has  dialled  and  is 
in  the  proceaa  of  propoaing  a  State/ 
Tribal  Imptemraistion  Rule  (STIR)  that 
will  provide  piooedares  by  which  EPA 
will  approve,  or  partially  approve. 
Stata/Tribal  landfill  pwaiit  programs. 
Toe  Agency  intends  to  appro^w 
adequate  Slate/Tribal  MSWLF  permit 
programs  as  qiplicatiane  am  submitted. 
Thiis,  theae  qmovals  are  not  dependent 
on  final  promul^atian  of  the  STIR.  Priw 


to  promulgation  of  the  STIR,  adequacy 
determinetions  vrill  be  made  based  on 
the  statutory  authoritie*  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  DOTmit  programs  provide  for 
interaction  between  tibe  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Od\^  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexitmities  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibiuty.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  Cadlity,  the 
federal  landfill  criteria  shall  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  state  of  Connecticut  has  applied 
for  a  determination  of  adequacy  undw 
section  4005(cKl)(C)  of  RCRA.  42  U.S.C 
6945(cKl)(C).  EPA  Region  I  has 
revieweid  Connecticut's  MSWLF  permit 
program  adequacy  application  and  has 
made  a  tentative  determination  that  all 
portions  of  Connecticut's  MSWLF 
permit  program  an  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  Connecticut's  application  for 
program  adequacy  determination  is 
available  for  pubhc  review  and 
comment  at  tne  placea  listed  in  the 
'A00RE88E8"  section  below  during 
regular  office  hours. 

Although  RCRA  doee  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  ^^>iove  any  Slate/ 
Tribe's  MSWLF  permit  program,  the 
Region  has  tentatively  scheduled  a 
public  hearing  on  this  determination.  If 
a  sufBcient  number  of  persons  exprees 
interest  in  participating  in  a  hearing  by 
writing  to  the  Re^on  I  Solid  Waste 
Program  or  calling  the  contact  given 
bekmr  vrithin  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing,  in  Hartford, 
Connecticut,  on  the  date  given  below  in 
the  "DATES"  section.  The  Region  will 
notify  aH  persons  who  submit 
comments  on  this  notice  if  it  appean 
that  thera  is  sufficient  public  interest  to 
warrant  a  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "COMTACTt"  aection  below. 

DATES:  All  comments  on  Connecticut's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  7, 1903.  If 
thera  is  sufficient  interest,  a  public 
hearing  win  be  held  on  September  23. 
1993  at  10  a.m..  at  the  State  Legislative 


Office  Building.  Room  2C  Hartford. 
Connecticut.  The  State  will  partidpale 
in  the  public  hearing',  if  helo  by  EPA  on 
this  subject 

ADDRESSES:  Copies  of  Connecticut's 
application  for  adequacy  determination 
are  available  during  the  hours  of  8  a.m. 
to  5  p.m.  at  the  following  addresses  for 
inspection  and  copying:  Connecticut 
Department  of  Environmental 
Protection,  Waste  Management  Bureau. 
Planning  and  Standards  Division,  4th 
Floor.  79  Ehn  Street.  Hartford.  CT 
06106;  U.S.  EPA  Region  I.  90  Canal 
Street.  Boston.  MA  02203,  Attn:  Fred 
Friedman,  telephone  (617)  573-9687. 
Written  comments  should  be  sent  to 
Mr.  John  F.  Hackier.  Chief,  Solid  Waste 
Section,  mail  code  HER-CAN6,  EPA 
Region  I.  Solid  Waste  Section,  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  L  )ohn  F.  Kennedy  Federal 
Building.  Boston,  MA  02203,  Attn:  Ma. 
Connie  Dewire.  mail  code  HER-CANO. 
telephone  (617)  573-5719. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Sc^d 
Waste  Amendments  of  1984  (HSWA). 
requires  statea  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005(c)(lKC).  42  U.S.C 
6945(c)(1)(C)  that  EPA  determine  the 
adequacy  of  state  miuicipai  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  "adequate"  programs 
for  permits,  or  other  forms  of  prior 
approval  and  conditions  (for  example, 
license  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  tedmically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or-other  notice  of  prior 
approval  and  conditions  to  all  new  and 
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ndstiiig  MSWLFt  in  its  )urisdiction.  The 
Stata/Trib*  also  must  provids  for  public 
participation  in  pennit  issuanoa  and 
anfoffcament  as  raquirad  in  section 
7004(b)  of  RCRA,  42  U.S.C  69740)). 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  autnorities  to  take 
specific  action  against  any  owner  or 
operator  that  fiUls  to  comply  with  an 
approved  MSWLF  program. 

£PA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  itpropoeea  the 
STIR.  EPA  expects  States/mbes  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  foil  approval  to  a  MSWLF 
program.  | 

B.  State  of  Connecticut 

On  April  1, 1993.  EPA.  Region  I. 
received  Connecticut's  final  MSWLF 
Permit  program  application  for 
adequacy  dfetermination.  Region  I 
reviewed  the  final  application  and 
submitted  comments  to  Connecticut. 
Connecticut  addressed  EPA's  comments 
and  submitted  a  revised  final 
application  for  adequacy  determination 
on  July  14, 1993.  Region  I  has  reviewed 
Connecticut's  revised  application  and 
has  tentatively  determined  that  all 
portions  of  Connecticut's  MSWLF 
program  meet  all  the  reouirements 
necessary  to  qualify  for  mil  program 
approval  and  ensures  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  September  7, 1993. 
Copies  of  Connecticut's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"A00RE88CS"  section  of  this  notice. 

Region  I  based  its  decision  of  tentative 
full  approval  on  the  current,  overall 
approach  of  MSWLF  disposal  in 
Connecticut  which  includes  up  front,  a 
determination  of  need  for  new  landfill 
capacity,  restrictive  siting  provisi(ms, 
both  groxmdwater  and  swace  water 
permitting  requirements,  design 
requirements  which  include  a  "worst  ' 
case"  demonstration  prior  to  approval,  a 
restrictive  groundwater  use 
classification  system,  institutional 
controls  over  property,  and  as 
necessary,  the  authority  to  require 
remediation  for  releases  to  the 
environment.  In  addition,  the  State's 
current  Solid  Waste  Management  Plan 
has  established  the  following  order  of 
priority  for  managing  solid  waste: 
Source  reduction;  recycling;  resource 
recovery;  waste-to-energy;  incineration, 


and  finallv,  landfiUing.  an  approach 
which  wiU  further  reduce  the  use  or 
devefopment  of  existing  or  new 
MSWLTs. 

As  a  result  of  the  State's  overall 
approach  to  soUd  waste  management, 
the  Connecticut  Department  of 
Environmental  Protection  expects  more 
than  three  quarters  of  the  fifty  four  (54) 
facilities  active  as  of  October  9. 1991  to 
doee  (under  Connecticut  statutory  and 
regulatory  requirements). 

The  design  standard  for  new  and 
lateral  expansions  of  landfills  currently 
in  effect  in  the  State  includes  a  dual 
liner  svstem  as  well  as  a  primary  and 
secondary  leachate  collection  system. 
The  current  siting  criteria  carefully 
restrict  new  or  expanding  landfills  to 
hydrogeolooic  settings  that  do  not 
conflict  with  drinking  water  resources 
and  ensure  the  protection  of  surface 
water  quality. 

In  1980,  Cx>nnecticut  adopted  water 
Quality  standards  and  classifications 
tnat  apply  to  groundwater  as  well  as 
surface  water.  The  water  quality 
standards,  among  other  things,  define 
the  types  of  discharges  that  can  be 
considered  in  the  various  water 
classification  areas  of  the  State. 

Under  Connecticut's  current  program. 
MSWLFs  can  only  be  sited  in  areas 
which  receive  a  GC  groundwater 
classification.  A  GC  classification  means 
the  subject  ground  waters:  (1)  Are  not 
suitable  for  development  as  drinking 
water  supplies;  (2)  are  hydraulically 
connected  to  class  B  surface  waters;  and 
(3)  are  a  hydrogeologic  setting  for  which 
the  flow  path  of  groundwater  or  of  a 
discharge  to  it.  can  be  defined, 
predicted  and.  if  necessary,  remediated. 

For  example,  the  groundwater  flow 
path  from  an  upland  till  site  underlain 
by  discretely  fractured  bedrock  could 
not  be  predicted  or  defined  with  any 
confidence,  and  a  discharge  of 
pollutants  to  such  a  site  could  not  be 
controlled,  and  most  likely,  could  not  be 
sucoessfolly  remediated.  Such  a  setting, 
therefore,  would  not  be  classified  GC, 
and  no  waste  disposal  facility, 
regardless  of  the  design  of  liner  and 
collection  systems,  could  be  permitted. 

Key  provisions  in  Connecticut's 
current  MSWLF  permitting 
reouirements  are: 

(l)  The  applicant  must  own  or  control 
the  entire  land  area  for  which 
groundwater  would  be  affected  in 
quality — in  any  way,  not  )ust  an 
exceedence  of  a  drinking  water 
standard— by  the  discharge  of  leachate. 
This  area,  alao  called  the  zone  of 
influence,  must  be  determined  as  if  no 
liner  or  collection  system  existed.  This 
requirement,  in  conjunction  with  the  GC 
siting  requirement,  provides  for  the 


complete  segregation  of  groundwater 
used  or  whidi  could  potentially  be  used 
for  drinking  water. 

(2)  The  applicant  must  demonstrate 
that  under  worst  case  conditions,  the 
discharge  of  the  plume  would  not  cause 
aquatic  toxicity  in  the  surface  water 
quality  criteria.  Worst  case  conditions 
are  assumed  to  be  (A)  no  liner  and  (B) 
maximum  pollutant  concentrations  in  * 
leachate  discharging  the  annual  flow 
instantaneously  to  surface  water  imder 
extreme  low  flow  conditions  with  (C)  no 
attenuation  prior  to  discharge. 

By  currently  restricting  landfills  to 
such  settings,  Connecticut  has  protected 
all  state  drinking  water  resources, 
whether  surface  or  groundwater,  frt>m 
the  potential  Impact  of  leachate — an 
approach  whidi  EPA  has  determined  to 
be  an  alternate  to  the  40  CFR  part  258 
requirements,  but  still  as  protective  as 
the  federal  requirements  under  40  CFR 
part  258.  In  aadition,  the  State 
requirements  are  no  less  stringent  than 
the  requirements  at  40  CFR  part  258. 

To  further  protect  the  State's  water 
resources,  the  solid  waste  permit 
process  requires  the  State  to  deny  a 
permit  if  the  Commissioner  of  the 
Connecticut  Department  of 
Environmental  Protection  determines 
that  a  facility  or  disposal  area  is  not 
necessary  to  meet  the  solid  waste 
disposal  needs  of  the  State  and  would 
result  in  substantial  excess  disposal 
capacity  in  the  State. 

Connecticut  will  be  using  alternate, 
but  equally  effective  methods,  to  ensure 
that  provisions  which  are  technically 
comparable  and  no  less  stringent' than 
the  revised  federal  criteria  are  being 
applied  in  Connecticut.  The  revised 
Guidelines  for  Engineering  Evaluations 
of  Solid  Waste  Disposal  Areas  are 
applicable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications 
effective  July  1, 1993.  "To  ensure 
compliance  with  all  of  the  revised 
federal  criteria,  Connecticut  has  revised 
its  existing  Guidelines  for  Engineering 
Evaluations  of  Solid  Waste  Disposal 
Areas  in  the  following  areas,  and  will 
implement  its  MSWLF  permit  program 
through  enforceable  permit  conditions. 

1.  Connecticut  has  revised  its  current 
permit  requirements  with  the  adoption 
of  the  following  definitions  as  required 
by  the  revised  federal  criteria,  40  CFR 
258.2:  Active  life,  active  portion,  owner, 
saturated  nme,  state,  and  waste 
management  unit  boundary. 

2.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  location  restrictions  of  40  CFR 
258.10,  258.11.  258.12.  258.13,  258.14. 
258.15,  and  258.16,  which  pertain  to 
airport  safety,  floodplains,  wetlands, 
fault  areas,  seismic  impact  zones. 
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unstable  areu  and  cloaxire  of  existing 
MSWLFuniU. 

3.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  operating  criteria  of  40  CFR  258.20. 
258.23,  258.26.  258.28,  258.20,  which 
describe  procedures  for  excluding  the 
receipt  of  hazardous  waste,  explosive 
gases  control,  runnm/run-off  control 
systems,  liquids  restrictions,  and 
recordkeeping  reauirements. 

4.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  ground-water  monitoring  and 
corrective  action  requirements  of  40 
CFR  258.50,  258.54,  258.55,  258.56, 
258.57,  which  describe  applicabiUty, 
detection  and  assessment  monitoring 
programs,  assessment  of  corrective 
measures,  and  selection  of  remedy. 

5.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  closure  and  post-closure  care 
requirements  of  40  CFR  258.60.  and 
258.61. 

6.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  Bnancial  assurance  requirements  of 
40  CFR  258.70,  258.71.  258.73.  258.74, 
which  describe  appUcability  and 
effective  date,  financial  assurance  for 
closure,  corrective  action,  and  allowable 
mechanisms. 

Connecticut's  Department  of 
Environmental  Protection  will  update 
the  permits  of  existing  municipal  solid 
waste  landfills  scheduled  to  remain 
open  after  the  effective  date  of  40  CFR 
part  258,  to  assure  compliance  with 
airrent  state  requirements.  The  State  of 
Connecticut  is  not  asserting  jurisdiction 
over  Indian  land  recognized  by  the 
United  States  government  for  the 
piirpose  of  this  notice.  Tribes 
recognized  by  the  United  States 
government  are  also  required  to  comply 
with  the  terms  and  conditions  found  at 
40  CFR  part  258. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  diuing  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Connecticut's  program. 
EPA  will  make  a  final  decision  on 
approval  of  the  State  of  Connecticut's 
program  and  will  give  notice  of  the  final 
determination  in  the  Federal  Register. 
The  notice  shall  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  significant 
comments. 

Section  4005(a)  of  RCRA.  42  U.S.C. 
6945(a)  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  Section 
7002  of  RCRA.  42  U.S.C  6972  to  enforce 
the  Federal  MSWLF  criteria  in  40  CFR 
part  258  independent  of  any  State/ 


Tribal  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  vrith 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  oe  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Compliance  With  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  notice  from 
the  requirements  of  Section  3  of 
Executive  Order  12291. 

Certification  Under  the  Renilatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C  605(b).  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.S.C  6946. 

Dated:  July  29, 1993. 
Paul  G.  Kemigh, 
Acting  Regional  Administrator. 
(FR  Doc.  93-18843  Filed  8-5-93;  8:45  am] 
MLUNQ  OOOC 
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Proposed  Administrative  Order  on 
Consent;  Lowry  Landfill  Site,  Arapahoe 
County,  CO 

AGEMCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Proposed  de  minimis 
settlement. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  (CERCLA).  notice  is 
hereby  given  of  a  proposed  de  minimis 
settiement  under  section  122(b) 
concerning  the  Lowry  Landfill  Site  in 
Arapahoe  Coxmty.  Colorado  (the  Site). 
The  proposed  Administrative  Order  on 
Consent  (AOC)  requires  5  potentially 
responsible  parties  (PRP)  to  pay  an 
aggregate  total  of  $653,570.97  to  resolve 
their  Uability  to  tiie  EPA  related  to 
response  actions  taken  or  to  be  taken  at 
the  Site. 

DATES:  Comments  must  be  submitted  by 
no  later  than  September  7. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Gwendolyn  Hooten 
(8HWM-SR),  Enforcement  Specialist, 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405,  and 


should  refer  to:  In  the  matter  of  Lowry 
Landfill  De  Minimis  SetUement. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  M.  Steams,  Office  of  Regional 
Counsel,  EPA  Region  Vm.  at  (303)  294- 
7197. 

SUPPLEMEHTARY  INFORMATION:  Notice  of 
section  122(g)  De  Minimis  SetUement:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  have  been  agreed  to  by 
the  following  parties,  for  the  following 
amounts:  Colorado  Department  of 
Agriculture  ($7,441.98);  Colorado 
Department  of  Highways  ($175,203.21); 
Colorado  School  of  Mines  ($46,246.59); 
Colorado  Surplus  Agency  ($369,316.74); 
and  Colorado  State  University 
(Environmental  Health  Services) 
[$55,362.45].  By  the  terms  of  the 
proposed  AOC,  these  PRPs  will  together 
pay  $653,570.97  to  the  Hazardous 
Substances  Trust  Fimd  (Superfund). 
The  $653,570.97  represents 
approximately  0.122%  of  the  total 
anticipated  costs  for  the  Site  upon 
which  this  settlement  was  based. 

In  exchange  for  payment,  U.S.  EPA 
will  provide  the  settling  parties  with  a 
covenant  not  to  sue  for  liability  under 
sections  106  and  107(a)  of  CERCLA. 
including  liability  for  EPA  past  costs, 
the  one-time  cost  of  remedy,  future  EPA 
oversight  costs,  and  future  operation 
and  maintenance  of  the  as-jret 
unselected  remedy.  The  covenant  not  to 
sue  includes  actions  under  section  7003 
of  the  Solid  Waste  Disposal  Act,  as 
amended  (also  known  as  the  Resource 
Conservation  and  Recovery  Act 
(RCRA)). 

The  amount  that  each  individual  PRP 
will  pay,  as  showm  above,  equals  $3.77 
multiplied  by  the  number  of  gallons  of 
waste  the  party  sent  to  the  Site  (Base 
Amount),  plus  a  premium  payment  of 
50%  or  200%  of  the  Base  Amoiut,  as 
specified  by  each  Respondent  PRP  in 
the  AOC.  The  per  gallon  charge  of  $3.77 
was  calculated  by  dividing  the  total 
estimated  response  costs  of  the  Site 
($536,000,000)  by  the  total  estimated 
volume  of  waste  disposed  of  at  the  Site 
(142,295,420  gallons).  For  parties  p«ying 
a  50%  premium,  there  is  an  exception 
to  the  covenant  not  to  sue  if  total 
response  costs  as  the  Site  exceed  $536 
million.  For  parties  paying  the  200% 
premium,  there  is  no  such  Umitation  of 
the  U.S.  EPA's  covenant  not  to  sue. 

U.S.  EPA  will  receive,  for  a  period  of 
thirty  (30)  days  bom  the  date  of  this 
publication,  comments  relating  to  the 
proposed  de  minimis  settlement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  in  person  or  by  mail  from 
Gwendolyn  Hooten  (8HWM-SR).  U.S. 
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EoviionmaaUl  Protaction  Ayoqr. 
Region  Vm.  900  IMh  StiMt.  suits  500. 
Denver.  Colorado  80202-2405. 
Additional  beck^ound  infomistion 
relating  to  the  de  minimis  sattlement  is 
available  for  review  at  the  Superfund 
Raoirds  Cantar  at  the  above  •ddrass, 
and  at  the  Aurora  Csntral  Public  Ufamy 
located  at  14049  East  Alameda  Drive. 
Aurora.  Colorado.  j 

lackW.McGraw. 

Acting  Reload  AdaunistnOor.  US.  SPA. 
Region  vm. 
(FR  Doc  93-18S44  FUed  8-5-01: 8:45  ami 


FEDERAL  MAIVTME  COMMISSION 


(RetfUon  Nee.  M7-03  and  P40-03] 

FHhig  of  Potitions  for  Teinporary 
EMmpUon  From  Elodronlc  Tariff 
FUing  naqulramanla;  World  Tranapoct 
and  Transllainar,  Inc.         I 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  World  TranqKUt  and 
Transitainer,  Inc.  pursuant  to  46  CFR 
514.8(a).  for  temporary  exemption  from 
the  electronic  tariff  filing  requirements 
of  the  Commission's  Alfl  System. 
Petitioners  request  exemption  firom  the 
June  4, 1993,  electronic  filing  deadline. 

To  facilitate  thorou^  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  August  9. 1993.  Replies  shall 
be  directed  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573-0001.  shall  consist  of  an  ori^nal 
and  15  copies,  and  shall  be  served  on 
the  following: 

P47-93— Mr.  Young  Hee  Ko.  World 
Ttansport  302  West  Grand  Avenue. 
Suite  5C  El  Segundo,  California 
90245 

F48-93— Mr.  Tliomas  Bosselmann, 
Secretary.  Transitainer.  Inc.,  1024  Del 
Amo  Blvd..  Carson.  California  90746 

Copies  of  the  petitions  are  avaiUd>le 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street. 
NW..  room  1046. 
iMophCPdU^ 

SflCTBlOfy. 

IFR  Doc  93-18781  Filed  8-5-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Harold  Copparman;  Ctwnga  in  Bank 

AcquiaWon  of  SharM  of  Banla  or 


The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(0)  >nd  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set  ■ 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jM7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Fed«ral  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  25, 1993. 

A.  Federal  Reaenre  Bank  of  Kansas 
City  Qohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
aty.  Missouri  64198: 

1.  Harold  Coppetman,  Omaha, 
Nebraska:  to  acquire  an  additional  1.29 
percent  of  the  voting  shares  of  First 
Continental  Financial,  Inc..  Omaha. 
Nebraska,  for  a  total  of  13.12  percent, 
and  thereby  indirectly  acquire  River 
Qty  National  Bank.  Omaha.  Nebraska. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  |uly  30. 1993. 
laanifarMoluMiM. 
Associate  Secntaijr  of  di0  Board. 
(FR  Doc  93-18811  Filed  8-S-93: 8:45  am] 


FIrat  Star  Bancorp,  Inc^  at  aL; 
Formationa  of;  Acquialtiona  by;  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  ara 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  la  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Uidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  bo  available  for 
inspection  at  the  officea  of  the  Board  of 
Governors.  Interested  persons  may 


exprera  their  views  in  writing  to  the 
Re«erve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  preeentaticm  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  applications 
must  be  received  not  later  than  August 
30. 1993. 


A.  Federal  Reaarra  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  First  Star  Baitcorp,  Inc.,  Bethlehem. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Star  Savings 
Bank.  Bethlehem,  Pennsylvania,  whidi 
was  previously  knovm  as  Ckeater 
Bethlehem  Savings  and  Loan 
Association. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street 
Richmond.  Viiginia  23261: 

1.  First  Union  Corporation,  Charlotte. 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  First  Union  Home 
Equity  Bank.  National  Association. 
Charlotte.  North  Carolina,  a  de  novo 
bank. 

C  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  American  Chartered  Bancorp  R. 
Inc.,  Lake  Zurich,  Illinois;  to  become  a 
bank  holding  CMnpany  by  acquiring  100 
percent  of  the  voting  diares  of  American 
Chartered  Bank  of  Lake  Zurich.  Lake 
Zurich.  Illinois. 

2.F9rM  Bancorportttion.  Inc. , 
Kaukauna.  Wisconsin,  and  F  &  M 
Merger  Corporation,  Kaukauna. 
Wisconsin;  to  merge  with  First  National 
Financial  Corporation,  Oconto. 
Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Wisconsin.  Oconto,  Wisconsin. 

D.  Federal  Raiarve  Bank  of  SL  Louis 
(RandaU  C  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis,  Missouri  63166: 

1.  Mqgna  Group.  Inc.,  St  Louis, 
Missouri;  to  acoidre  100  percent  of  the 
voting  Aatm  of  City  Bancorp,  Inc., 
MurphyriMiro,  Illinois,  and  thereby 
indirectly  aoquira  The  City  National 
Bank  of  Murph]rsboro,  Murphysboro. 
Ulinois. 
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Board  of  Govemon  of  the  Federal  Reserve 
System,  )uly  3U,  1993. 
Jannifcr  J.  Johiisoii. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-18812  Filed  8-5-93: 8:45  am] 
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Huntington  Bancshares  Incorporated, 
•t  al.;  Acqulaltlona  of  Companlea 
Engaged  in  PermlaaiMe  Nonbanklng 
Actlvitiea 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanklng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnriting  on  the 
question  whether  consxmimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  un&ir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
{act  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  tlie  Board  of  Governors  not 
later  than  August  30. 1993. 

A.  Federal  Keeenre  Bank  of  OeTelaiid 
Qohn ;.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Huntington  Bancshares 
Incorporated,  Columbus.  Ohio,  and 


Huntington  Bancshares  Indiana,  Inc., 
Columbus,  Ohio;  to  acquire  First 
Bancorp  Indiana,  Inc.,  Lafayette, 
Indiana,  and  thereby  indirectly  acquire 
First  Bank  of  Lafayette,  FSB,  Lafayette. 
Indiana,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(g)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street,  St.  Louis.  Missouri  63168: 

].  Liberty  National  Bancorp,  Inc., 
Louisville.  Kentucky;  to  acquire  First 
Federal  Savings  Bank.  Hopkinsville. 
Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9);  and  in  the  sale,  as 
agent,  of  credit  related  life  and  health 
insurance  in  connection  with  loans 
made  by  First  Federal  Savings  Bank, 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  July  30, 1993. 
lanni&r  f .  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-18813  Filed  8-5-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substancea  and 
Diaeaae  Reglatry 

[Program  Announcement  Number  361] 

Reaearch  Program  To  Aasesa  the 
Acceptability  of  Single  Large  Doae 
Animal  Teating  Programa  To 
Determine  the  Carcinogeneala  of 
Chemical  Expoaure  In  Humana 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  to  assess  the  acceptability  of 
single  large  dose  animal  testing 
programs  to  determine  the 
carcinogenesis  of  chemical  exposure  in 
humans.  Toward  this  end.  ATSDR 
encourages  the  identification  and 
critical  assessment  of  toxicologies] 
studies  demonstrating  single  exposure 
cardnqgenesis. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annotmcement 
is  related  to  the  priority  areas  of 
Environmental  Health  and  Surveillance 
and  Data  Systems.  (For  ordering  a  copy 


of  Healthy  People  2000,  see  the  Section 
Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  in 
Sections  104(i)(5)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U-S.C. 
9604  (i)(5)  and  (15)]. 

Eligible  Applicants 

Eligible  applicants  are  the  o^icial 
state  and  local  public  health 
departments,  state  universities,  state 
colleges  and  state  research  institutions 
of  the  states  or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally-recognized  Indian  tribal 
govemnfents. 

Availability  of  Funds 

Approximately  $50,000  is  available  in 
FY  1993  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1993,  for  a  12- 
month  budget  and  project  period. 

Purpose 

The  purpose  of  this  award  is  to 
encourage  the  identification  and  critical 
assessment  of  toxicological  studies 
demonstrating  single  exposure 
carcinogenesis  and  to  critically  analyze 
the  associated  biochemical  mechanisms. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  ATSDR 
will  be  responsible  for  conducting 
activities  untter  B..  below: 

A.  Recipient  Activities 

1.  Identify  and  assess  the 
completeness  of  the  published 
toxicological  studies  for  single  exposure 
carcinogens  and  summarize  the 
appropriate  information  to  adequately 
describe  the  specifics  of  the  study. 

2.  Develop  a  prototype  integrative 
synthesis  by  class  or  chemical. 

3.  Analyze  the  relationship  of  the 
dose  causing  cancer  to  its  large  dose 
value  in  consideration  of  the  additional 
factors  of  route  of  exposure,  age/sex  of 
the  animals,  chemical  class  and  other 
significant  factors. 

4.  Conduct  a  critical  analysis  of  the 
biochemical  mechanisms  for  single 
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exposure  causatioD  of  cancer  without 
exogenous  promotion.  { 

S.  Communicate  infonnatioo  in  the 
above  areas  to  all  relevant  commimities 
including  state  and  local  govenunents 
and  the  p^Uc.  > 

B.  ATSDR  Actjvitia  ' 

1.  Provide  assistanoa  in  identifying 
and  assessing  the  completeness  m  the 
published  toxicological  studies  far 
single  exposure  carcinogens  and 
summarize  the  appropriate  information 
to  adequately  describe  the  specifics  of 
the  study. 

-  2.  Assist  the  recipient  in  developing 
a  prototype  integrative  synthesis  by 
class  or  chemical. 

3.  Provide  assistance  in  analyzing  the 
relationship  of  the  dose  causing  cancer 
to  its  large  dose  value  in  consideration 
of  the  additional  factors  of  route  of 
exposure,  age/sex  of  the  animals, 
chemical  class  and  other  significant 
factors. 

4.  Assist  recipient  in  the 
identification  and  evaluation  of  the 
biochemical  mechanisms  as  the  basis  for 
explaining  the  test  results. 

EvahiatioB  Grilark 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Scientific  and  Tedmical  Review 
Criteria  of  New  Application 

a.  Proposed  Progmm  40% 


UMI 


The  extent  to  which  the  applicant's 
proposal  addresses  (a)  the  scientific 
merit  of  the  proposed  project,  including 
the  originality  and  iaasibility  of  the 
approach,  adequacy,  and  rati<uiala  of  the 
design;  (b)  the  technical  merit  of  the 
proposed  project,  including  the  de^ee 
to  which  the  project  can  be  expected  to 
yield  or  demonstrate  results,  i 

b.  Program  Personnel  40%     [ 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
principal  investigates,  and  his/her 
ability  to  devote  adequate  time  and 
effort  to  provide  effioctive  leadership 
and  (b)  the  competence  of  associate 
investigators  to  accomplish  the 
proposed  study,  iboii  commitment,  and 
the  time  they  will  devote  to  the  project. 

c.  Applicant  Capability  20% 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  the  JMrilities  as  thev  impact 
on  performance  of  the  proposed  study. 


d.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  dearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

£xectifive  Order  12372  Review 

Applications  are  not  subject  to  the 
Intetgovemmeatal  review  of  Fedwal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements 

A.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  ca  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA  section  104(i)(13). 

B.  Cost  Recovery 

The  CERCLA,  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
health  effects  studies  at  each  Superfimd 
site  from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  that  wrill  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  reccmls  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  ten  (10)  years  after  submission  of  a 
final  Financial  Status  Report  (FSR), 
unless  there  is  a  litigation,  claim, 
negotiation,  audit  or  other  action 
involving  the  specific  site,  then  the 
records  will  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

C  Animal  Welfare 

If  the  proposal  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  Statement  on  Humane  Care  on 
Use  of  Laboratory  Animals  by  A  wardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfara  Assurance  «vith  the 
Office  tat  the  Protection  bom  Research 


Risks  at  the  National  Institutes  of 
Health. 

^plication  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  m.  Grants 
Management  Officer,  Grants 
Management  Brandi,  Procurement  and 
Grants  Office,  Centera  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305, 
on  or  before  September  7, 1993.  (By 
formal  agreement,  the  CDC  Procurement 
and  Grants  Office  will  act  on  behalf  of 
and  for  ATa)R  on  this  matter.) 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Seat  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  vriH  be  returned  to  the 
applicant 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  applications  procedures, 
an  application  package,  and  business 
management  assistance  may  be  obtained 
frY>m  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centen 
for  Disease  Qmtrol  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  telephone  (404)  642- 
6630.  Programmatic  technical  assistanoa 
may  be  obtained  from  Jim  Holler,  Ph.D., 
Quality  Assurance  Branch,  Agency  tat 
Toxic  Substances  and  Disease  Rwistiy. 
Mailstop  E-33. 1600  Clifton  Road.  NE.. 
Atlanta.  Geoi^gia  30333,  telephone  (404) 
639-6308. 

Please  Refer  to  Announcement 
Number  361  when  Requesting 
Information  and  Submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  Uie 
Superintendent  of  Documents. 
Government  Printing  Office, 
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Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  August  2, 1993. 
WallwR.Dowdk, 

D^imtyAdmiaMiator,  Agaacyfor  Toxic 
StUutancn  and  Disease  Registry. 
(FR  Doa  93-18923  Filed  »-5-a3: 8:45  am] 


Progrin  Announeement  Number  3801 

RMMTCh  Program  To  Asmm  tho 
Utnity  of  GwwticToxicolooy  ScrMiw 
MPradiclori  of  Long-Tarm  Hoaith 
Conaaquancaa 

Introductioa 


^ 


The  Agency  for  Toxic  Suhetances  and 
Disease  Registiy  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1B93 
funds  for  a  cooperative  agreement  for  a 
research  program  to  assess  the 
usefulness  oogenetic  toxicology  screens 
as  predictors  of  long-term  heami 
consequences  sudi  as  cancer  and 
reproductive  toxicity  resulting  firom 
exposure  to  haardous  substance 
releases  at  CBtCLA  sites.  Toward  this 
end.  ATSDR  encourages  genotoxidty 
methods  development  and/or  testing  for 
methyl  tertiary  butyl  ether  (MTBE).  a 
gasoline  additive  with  unknown 
potential  to  cause  cumulative  effects 
lollowina  long-term  exposure. 

The  PublicHealth  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
obfectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  Quality  of  life,  lliis  announcement 
b  related  to  the  priority  areas  of 
Environmental  Health,  SurveiUanoe  and 
Data  Systems,  and  Occupational  Safoty 
and  Health.  (For  (udaring  a  copy  of 
Healthy  People  2000.  see  the  Section 
Where  To  Obtain  Additional 
Infwmatian.) 

Authority 

This  project  is  authorised  under 
Sections  104(i)  (5)  and  (IS)  of  the 
Comprehensive,  Environmental 
RaqMmse.  Compensation  and  liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superhmd  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C  0604  (i)  (5)  and  (15)]. 

Eiigftle  Anplicanta 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  states  or 
their  bona  fide  agents  or 
instrumantalitias.  Tlds  includes  the 
District  (^Columbia.  American  Samoa, 
the  Commonwealth  of  Puolo  Rico,  the 
Virgin  Iriands,  the  Federated  States  of 
Micronesia.  Guam,  the  Northern 


Mariana  Island,  the  Republic  of  the 
Marshall  blends,  the  Republic  of  Pabu. 
and  federally-rscognized  Indian  tribal 
government  State  organizations, 
including  state  universities,  state 
colleges,  and  state  research  institutions, 
must  affirmatively  establish  that  they 
meet  their  respective  state's  legislative 
definition  of  a  state  entity  or  political 
stdxlivision  to  be  considered  an  eligible 
applicant. 

Availability  of  Fonda 

Apprroximately  $75,000  is  available  in 
FY  1993  to  fund  one  cooperative 
agreement  h  b  expected  that  the  award 
will  begin  on  or  about  September  30. 
1993,  for  a  12-monft  budget  and  project 
period. 

Purpoae 

The  purpose  of  this  research  program 
is  to  assess  the  usefulness  of  genetic 
toxicology  screens  as  predictors  of  long- 
term  heelth  consequences  such  as 
cancer  and  reproductive  toxicity 
resulting  from  exposure  to  hazmdous 
substance  releases  at  CERCLA  sites.- 
Toward  this  end.  ATSDR  encourages 
genotoxidty  methods  development  and/ 
or  testing  for  MTBE  to  enhance  the 

Eublic's  knowledge  of  die  potential 
eelth  efhcb  assodated  with  exposure 
to  thb  substance. 

Piugian  Kequiremento 

ATSDR  will  provide  finandal 
assistance  to  redpients  in  developing 
methods  and  technologies  to  explore  the 
rebtionship  between  e)q>osure  to 
hazardous  substances  and  adverse 
health  ccmditions. 

In  conducting  activities  to  achieve  the 
objectives  of  this  program,  the  redpient 
will  be  responsible  for  the  activities 
listed  under  A.  below,  and  ATSDR  will 
be  rasponsibb  for  conducting  activities 
listed  undOT  B..  below: 

A.  Recipient  Activities 

1.  Assess  the  usefulness  of  genetic 
toxicology  screms  as  predictors  of  long- 
term  health  consequences  of  MTBE. 

2.  Identify  information  related  to 
research  activities  assodated  with 
MTBE. 

3.  Develop  genotoxidty  methods  and/ 
or  testinfi  for  MTBE. 

4.  Pubush  findings  resulting  from 
research  activities  assodated  with  this 
research  program. 

5.  Communicate  information  in  the 
above  areas  to  all  relevant  communities 
induding  state  and  local  govemmenb 
and  the  public 

B.  ATSDR  Activittes 

1.  Assist  redpient  in  irtsosiing  the 
usefulness  of  gmietic  toxicology  screens 


as  predictors  of  long^erm  healdi 
consequences  of  MTBE. 

2.  Assist  redpbnt  vfith  identifying 
information  related  to  research  activities 
assodated  with  MTBE. 

3.  Provide  consultative, 
administrative  and  technical  assistance, 
as  needed,  to  assist  the  redpient  with 
genotoxidty  methods  development  and/ 
or  testing  for  MTBE. 

4.  Assist  the  redpient  on 
development  and  implementation 
efforts  rebted  to  the  publication  of 
findings  resulting  from  research 
activities  assodated  with  this  research 
program. 

5.  Assist  in  communicating  advances 
in  the  above  areas  to  all  relevant 
communities  including  other  Federal 
agendes,  state  and  lo(^  governments 
and  the  public. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  Application 

a.  Proposed  Progrom — 50% 

The  extent  to  which  the  applicant's 
proposal  addresses  (a)  the  sdentific 
merit  of  the  proposed  projed,  including 
the  originality  and  feasibility  of  the 
approach,  adequacy,  and  rationab  of  the 
design;  (b)  the  technical  merit  of  the 
proposed  projed,  including  the  degree 
to  which  the  projed  can  be  expected  to 
yield  or  demonstrate  results  that  meet 
the  program  objective  as  described  in 
the  Purpose  section  of  diis 
announcement:  (c)  the  proposed  projed 
schedule,  including  clearly  established 
and  attainable  projed  objectives  for 
which  progress  toward  attainment  can 
and  will  be  measured;  and  (d)  the 
spedfic  study  objectives  and  scientific 
hypothesis. 

b.  Program  Personnel— 30% 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
prindpal  investigator,  and  his/her 
ability  to  devote  adequate  time  and 
effort  to  provide  effective  leadership, 
and  (b)  the  competence  of  assodate 
investigators  to  accomplish  the 
proposed  study,  their  onnmitment  and 
the  time  diey  will  devote  to  the  projed. 

c.  Applicant  Capability— 20% 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequac}'  of  the  fodUties  as  thev  impad 
on  performance  of  the  proposed  study. 
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d.  Program  Budget— {Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Reviw 

I 

Applications  submitted  under  this 
announcement  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order 1237Z. 

Public  Health  System  Reporting 
Requirements  j 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting, 
Requirements. 


UMI 


Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements  i 

A.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA  section  104(i)(13)  as  amended 
by  SARA.  | 

B.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etopartment  of  Healtn  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  an  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

C.  Animd  Welfare  { 

If  the  proposal  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  ¥vith  the  "PHS 
Policy  Statement  on  Humane  Care  on 
Use  of  Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

D.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 


will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

E.  Cost  Recovery 

The  CERCLA.  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
incurred  for  health-related  activities  at 
each  Superfund  site  from  potentially 
responsible  parties.  The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  ciurent  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e.. 
individual  time,  travel,  and  associated 
costs  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
will  retain  the  documents  and  records  to 
support  these  financial  transactions,  for 
possible  use  in  a  cost  recovery  case,  for 
a  minimum  of  ten  (10)  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  a  litigation,  claim, 
negotiation,  audit,  or  other  action 
involving  the  specific  site;  then  the 
records  will  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

F.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall  at  a  minimum: 

(1)  State  or  incorporate  by  reference 
all  applicable  requirements  imposed  on 
the  contractors  under  the  grant  by  the 
terms  of  the  grant,  including 
requirements  concerning  peer  review 
(ATSDR  selected  peer  reviewers), 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant  supported 
project  or  activity; 

(2)  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-fee,  nonexclusive,  and 
irrevocable  license  to  the  Ck)vemment  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do-so 
for  Federal  Government  purposes; 

(3)  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government's  right  in  that 
work;  and 

(4)  State  the  activities  to  be 
performed,  the  time  schedule  for  those 
activities,  the  policies  and  procedures  to 
be  followed  in  carrying  out  the 


agreement,  and  the  maximum  amount  of 
money  for  which  the  grantee  may 
become  liable  to  the  third  party  under 
the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to  PHS 
under  the  grant.  The  agreement  shall 
therefore  retain  sufficient  rights  and 
control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility  and 
accountability. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  III,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE,  Room  300. 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
on  or  before  September  7,  1993.  (By 
formal  agreement,  the  CDC  Procurement 
and  Grants  Office  will  act  on  behalf  of 
and  for  ATSDR  on  this  maUer.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  360  and  contact  Maggie  Slay. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centere  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  room  300, 
Mailstop  E-13.  Atlanta.  Georgia  30305, 
for  business  mangement  technical 
information.  Pro^mmatic  technical 
assistance  may  be  obtained  fit>m  Mike 
Youson.  Office  of  the  Director,  Division 
of  Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifion  Road.  NE.,  Mail  Stop  E-29. 
Atlanta,  Georgia  30333,  (404)  639-6306. 
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Pleaae  Refer  To  AnnounoMnent 
Number  360  When  iUquMting 
Informaticm  end  Submitting  an 
AppUoetion. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Sununaiy  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documenta,  Government  Printing 
OfBce.  Washington.  OC  20402-8325. 
telephone  (202)  783-3238. 

Ottod:  August  2. 1993. 


Deputy  Administrator.  Agency  for  Toxic 

Substances  and  Digeate  BegiMtry. 

(FR  Doc  93-18922  FUed  8-«-«3;  8:45  ami 


HMlth  Car*  nnwidng  Administration 

Statamont  of  Organization,  Functlona, 
and  DalagaMona  of  Authority 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA).  (49  Federal 
Register  35247.  dated  September  6. 
1984)  is  amended  to  include  the 
following  blanket  delegation  of 
audiority  from  the  Seovtary  to  the 
Administrator,  HCFA,  to  conduct 
studies  and  demonstration  projects 
related  to  the  Medicare  and  Medicaid 
programs.  Also.  Part  F.  is  amended  to 
include  a  general  reservation  of 
authority  to  indicate  that  the  Secretary 
may  exercise  or  otherwise  delegate  the 
authority  to  conduct  studies  and 
demonstration  projects  imder  titles  XI, 
XVm.  and  XK  of  the  Social  Security 
Act  es  required 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  F.30..  DelKBtions  of 
Authority,  is  amended  by  adding  the 
following  paragraph  SR: 

RR.  The  authority  vested  in  the 
Secretary  or  that  may  become  vested  in 
the  Secretary,  and  not  otherwise 
delegated,  limited,  or  reserved,  to 
conduct  studies  and  demonstration 
projects,  as  directed  by  Congress,  tiiat 
relate  to  programs  established  ^  title  XI 
of  the  Social  Security  Act  (the  Act), 
insofer  as  they  relate  to  the  mission  of 
the  HeaMi  Care  Financing 
Administration  (HCFA).  and  titles  XVm 
and  XIX  of  the  Act  This  delegation 
encompasses  the  authority  to  approve 
related  program  activities  required  by 
the  studies  and  demonstration  projects 
if  such  authority  is  or  becomes  vested  in 
the  Secretary  and  is  not  otiberwise 


delegated,  limited,  m  reeorved.  Theee 
activities  include,  but  are  not  limited  to, 
direct  performanoe.  entering  into 
contracts  or  cooperative  agreements, 
making  grants,  approving  payments  for 
contiacta,  cooperative  agreements,  and 
grants,  and  approving  authorized 
waivers  of  compliance  with  certain 
requirements  of  titles  XI.  XVm  and  XIX 
of  the  Act  when  such  actions  are  for  the 
purpose  of  conducting  studies  and 
demonstration  projects. 

•  Section  F.40.3..  General 
Reservations,  is  amended  by  deleting 
the  existing  paragraph  c.  and  replacing 
it  with  the  following  paragraph  c: 

c  Nothing  in  secUons  F30..  F.40.. 
F.50.  (except  l.b.  and  2.a.),  or  F.60.  shall 
be  construed  as  limiting  the  Secretary's 
right  to  exercise  the  authorities 
otherwise  delegated  or  to  revise  a 
delegation  of  authority. 

DelKi:  July  28. 1983. 
D«WME.SIuUk, 

Secretaiy,  Department  of  Health  end  Human 

Services. 

(FR  Doc  93-18824  Filed  8-5-93;  8:45  im| 
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Hnal  Ravlaw  Critaria  and  Funding 
Priority  for  Grants  for  Nursa 
Anasthatlst  Tralnaaships  for  Rscai 
Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  review  criteria  and  funding 

J>riority  for  fiscal  year  (FY)  1993  Grants 
or  Nurse  Anesthetist  Traineeships 
under  the  authority  of  section  831(a), 
Utfe  Vm  of  the  Public  Health  Service 
(PHS)  Act.  as  amended  by  the  Nurse 
Education  and  Practice  Improvement 
Amendments  of  1992,  title  II  of  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Pubic  Law  102- 
408,  dated  October  13, 1992. 

This  program  was  announced  in  the 
Federal  Register  at  58  FR  21985  on 
April  26, 1993.  The  announcement 
included  proposed  review  criteria  and  a 
proposed  funding  priority.  A  comment 
period  of  30  days  was  established  to 
allow  public  comment  concerning  the 
proposed  review  criteria  and  proposed 
funding  priority.  One  comment  was 
received.  This  notice  includes  a 
discussion  of  the  comment  received  and 
the  final  review  criteria  and  the  final 
funding  priority  for  Grants  for  Nurse 
Anesthetist  Traineeships  for  Fiscal  Year 
1993.  Comments  on  program  aspects 
that  ¥rere  not  q)ecifically  propc»ed  for 
public  comment  are  not  addressed  in 
this  notice. 


Purpaaa 

Section  831(e)  of  the  Public  Heahh 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  cover  the  costs  of 
traineeships  for  licensed  registered 
nurses  to  become  nurse  anesthetists.  To 
receive  support,  programs  must  meet 
the  requirements  of  regulations  asaet 
forth  in  42  CFR  part  57,  subpart  F. 

Eligibility 

Eligible  applicants  for  Grants  for 
Nurse  Anesthetist  Traineeships  are 
public  or  private  nonprofit  institutions. 

The  applicant  must  agree  that,  in 
providing  traineeships.  the  institution 
will  give  preference  to  individuals  who 
are  residents  of  health  professional 
shortage  areas  designated  under  section 
332.  The  applicant  must  also  agree  that 
traineeships  provided  with  the  grant 
will  pay  ail  or  part  of  the  costs  of  (A) 
the  tuition,  books,  and  fees  of  the 
program  of  nursing  with  respect  to 
which  the  traineeship  is  provided;  and 
(B)  reasonable  living  expenses  of  the 
individual  during  the  period  for  which 
the  traineeship  is  provided. 

Final  Review  Criteria 

The  comment  received  on  the 
proposed  notice  suggested  that  the 
review  criterion  related  to  clinical 
exi>eriences  in  medically  underserved 
communities  should  be  eliminated 
because  "extensive  experience  in  such 
settings  would  not  afford  the  student  the 
opportunity  to  meet  the  Council  on 
Accreditation's  clinical  requirements  for 
graduation."  The  respondent  also 
suggested  that  the  two  review  criteria 
related  to  cultural  diversity  and 
competence  and  special  needs  of 
minority  populations  should  be 
eliminated  because  "the  plan  of 
anesthesia  delivery  is  not  dictated  by 
cultural/minority  characteristics  but  by 
health  history  and  physical  examination 
findings." 

Pubic  Law  103-43  amends  section 
860(d)  of  the  PHS  act  so  that  this 
program  is  no  longer  subject  to  peer 
review  by  individuals  who  are  not 
officers  or  employees  of  the  Federal 
Government.  Therefore,  the  review 
criteria  are  being  deleted.  However,  the 
intent  of  the  legislation  and  the 
Department  is  to  enhance  health 
services  to  the  underserved,  including 
individuals  from  diverse  cultures,  and 
to  increase  the  number  of  health 
professionals  working  in  or  serving 
medically  underserved  communities. 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  Program  information  including 
total  full-time  enrollment,  and  full-time 
enrollment  beyond  the  firat  12  months 
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of  the  program;  and  information  oo 
other  financial  aid  available  to  students. 

2.  Qualifications  of  the  Program 
Director. 

Other  Considerations  | 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications.  It  is  not  required 
that  applicants  request  consideration  for 
a  fimding  factor.  Applications  which  do 
not  request  consideration  for  funding 
factora  will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  PrefiBrencss 

In  making  awards  of  grants  under  this 
section,  prafBrence  will  be  given  to  any 
qualified  applicant  that— {A)  Has  a  hi^ 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
imderservdd  communities:  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  adiieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  Preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval. 

Additional  information  concerning 
the  implementation  of  this  prefaronce 
has  been  published  in  the  Federal 
Register  at  58  PR  9570,  dated  February 
22, 1993.  The  burden  for  collection  of 
information  to  request  this  preference  is 
imder  review  by  tne  Office  of 
Management  and  Budget  in  accordance 
with  me  Paperwork  Reduction  Act. 

Preference  will  also  be  given  to 
qualified  applicants  carrying  out 
traineeship  programs  whose 
participants  gain  significant  experience 
in  providing  nealth  services  at  rural 
heelth  facilities. 

Final  Funding  Priority 

It  was  proposed  that  a  funding 
priority  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  yean  in 
enrolling  and  graduating  students  from 
those  minority  or  low-income 
populations  identified  as  at-risk  of  poor 
health  outcomes.  The  comment  received 
objected  to  including  low-income 
populations  in  this  priority  becaiiae, 
"TIm  average  income  for  registered 
nurses  prevents  applicants  from 
qualifytog  for  this  nmding  priority." 
This  language  does  not  hinder    | 
applicants  for  this  program  sines 
applicants  can  ouali^  for  this  priority 
by  enrolling  and  graduating  students 
firom  minority  populations.  However, 
since  muse  anesthetist  students  are 
registered  nurses  whose  income  would 


be  higher  than  the  low-income  figures. 
we  agree  that  low-income  populations 
be  deleted  from  this  priority.  The  final 
funding  priority  is  as  folIoMrs. 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  yean 
or  a  significant  experience  of  10  or  mora 
yean  in  enrolling  and  graduating 
students  from  those  minority 

Eopulations  identified  as  at-risk  of  poor 
aalth  outcomes. 

Additionsl  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Anastasia  Buchanan,  Chief.  Nuning 
Practice  Resources  Section,  Division  of 
Nuning,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  9-36,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
(301)  443-5763  FAX:  (301)  443-8586 

This  program,  Grants  for  Nurse 
Anesthetist  Traineeships,  is  listed  at 
93.124  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Pro-ams  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  August  1, 1993. 
WilliaaARoUnwrn. 
Acting  Administrator. 
(PR  Doc  93-18829  Filed  8-S-93: 8:45  am) 
aaiJNQ  oooc  4i«»-is-p 


National  Inatttutaa  of  Haalth 

National  Canear  Inatttuta;  Maeting  of 
tha  Cancar  Biology^mmunology 
Contracta  Raviaw  Subcommittaa  A 

Punuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Biology-Immunology 
Contracts  Review  Subcommittee  A. 
National  Cancer  Institute,  National 
Institutes  of  Health,  on  August  27, 1993, 
at  the  Executive  Plaza  North  Building. 
Conference  room  J,  6130  Executive 
Boulevard.  Rockville,  Maryland  20892. 

This  meeting  will  be  open  to  the 
pubic  bom  8:30  to  9:30  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  secticms  552b(c)(4)  and 
S52b(c)(6).  title  5,  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  August 
27  from  9:30  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 


proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  propouls,  disclosure  of  which 
woudd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

llie  Committee  Mainagement  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North  Building,  room  630, 
National  Institutes  of  Health.  Rockville, 
Maryland  20892.  Tel.  301/496-5708. 
%rill  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  membere 
upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific  Review 
Adminittrator.  Cancer  Biology- 
Immunology  Contracts  Review  Committee. 
6130  BxacuUve  Boulevard,  room  609, 
RockvUla.  Maryland  20892,  Tel.  301/496- 
7575,  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ahna  O.  Carter,  (301)  496- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancar  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  control.) 
Dated:  August  2, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc  93-18875  Filed  fr-S-93;  8:45  am] 
■UMQ  COOC  4140-OMi 


National  Canter  for  Researelt 
Resourcea;  Meeting  of  ttte  National 
Advisory  Reaearch  Resourcea  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Research 
Resources  Council  (NARRC).  National 
Center  for  Research  Resources  (NCRR). 
at  the  National  Institutes  ofHealth. 

This  meeting  will  be  open  to  the 
public,  as  indicated  below,  during 
which  time  there  will  be  discussions  on 
administrative  mattere  such  as  previous 
meeting  minutes;  the  report  of  the 
Director.  NCRR;  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
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evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ofCommittte:  Nattonal  Advimry 
Rewarch  Rawurces  Council. 

Alto  <rf  Meeting:  September  9-10, 1993. 

Mace  of  Meeting:  Natitmal  butitutes  of 
Health,  Confarence  Room  10,  BuUdiog  3lC 
9000  RockvUle  Pike,  BeOiaKla,  Maryland 
20892. 

Open:  September  9, 9  a.m.  until  1:30  p.m. 

Qosed:  September  9, 1:30  pjn.  until  3  p.m. 

Open:  September  9, 3  p.m.  until  reoese. 

Qosed:  September  10, 8  turn,  until  10  ajn. 

(^pen;  September  10, 10  a.m.  until  ' 
adioumment. 

Ms.  Maureen  MylandCT,  Infonnation 
OCBcer,  NCRR,  Westwood  Building,  room 
IQAIS.  National  hutitutea  of  Health, 
Bethesda.  Maryland  20892.  (301)  594-7938, 
vriU  provide  a  tummary  of  meeting  and  a 
roeter  of  the  members  upon  request.  Dr. 
Louise  Ramm,  Executive  Secrrtaiy,  NCRR, 
Westwood  Building,  room  854,  National 
Instimtes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-7906,  will  fiiroish 
substantive  program  information  upon 
request,  and  ¥rlll  receive  any  comments 
pertaining  to  this  announcement  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary,  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Qinical  Research;  93.337,  Biomedical 
Research  Suppnt;  93.371,  Bicunedical 
Research  Technology:  93.389,  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,'Reaearch  Facilities  Improvement 
Program:  National  Institutes  of  Health.) 

Dated:  August  2, 1993. 
Susan  K.  Fddflua, 
Committee  Management  Officer.  NJH. 
[FR  Doc  93-18874  Filed  8-5-93;  8:45  am] 
MUJNO  coot  414a-et-ll 


National  Institute  of  DIabetee  and 
Digeetlve  and  Kidney  Diseases; 
National  DIabetee  and  DIgeetive  and 
KMney  Diseaaee  Advisory  Council  and 
its  Subcommltteee 

Pursuant  to  Public  Law  02-463, 
notice  is  hereby  given  of  a  meetii^  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  September  13-14. 1993. 


Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  September  13,  from  8:30  a.m. 
to  12  noon  and  again  on  September  14, 
bora  10  a.m.  to  12  p.m.  to  discuss 
administrative  details  relating  to 
Council  business  and  special  reports. 
Subcommittee  meeting  will  be  open  to 
the  public  September  13  from  1  p.m.  to 
2  p.m.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Uw  92-463,  the 
subcommittee  and  full  CoimcU  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  piiblic  on  September  13.  from  2 
p.m.  to  5  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  Kill  Council 
meeting  will  be  closed  on  September  14, 
from  8:30  a.m.  to  10  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

¥at  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reason&le  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK.  Westwood  Building, 
room  657,  Bethmda,  Maryland  20892, 
(301)  594-7527,  at  least  two  weeks  prior 
to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
membera  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK. 
Building  31,  room  9A19,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  August  2. 1993. 
Soaan  K.  FaldaBan, 
CoounilteeManQgeinent  Officer,  NUi. 
(FR  Doc.  93-18873  Filed  8-5-93;  8:45  am) 


Prospective  Grant  of  Exclusive 
Uoenee:  Modified  Adeno-Assoclatsd 
Vlriis  Vector  CepeMe  of  Expraselon 
From  a  Novel  Promoter 

AQBICV:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 

ACTKM:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
07/891,962,  entitled  "Modified  Adeno- 
Assodated  Virus  Vector  Capable  Of 
Expression  From  A  Novel  Promoter" 
and  related  foreign  patent  applications 
to  Targeted  Genetics  Corporation  of 
Seattle,  WA.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  viral  vector-based  gene  therapy 
for  the  treatment  of  cystic  fibrosis.  This 
pros[>ective  exclusive  license  may  be 
granted  unless  within  60  days  from  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  application  describes  the 
construction  of  a  modified  adeno- 
assodated  virus  (AAV)  vector  capable  of 
carrying  a  large  coding  region  such  as 
the  cystic  Hbrosis  gene  and  expressing 
such  a  foreign  DNA  sequence  using  a 
novel  transcription  promoter. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  license. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  within  sixty  (60)  days 
of  this  notice  will  be  considered. 
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AcnON:  Nodes. 


National  library  of  Madldfw 
N^lMof  Maatlng  of  Iha  Board  of 


Punoant  to  Public  Law  92-463, 
notics  is  herebjr  givon  of  tha  maoting  of 
the  Board  of  Scientific  Counsalan, 
National  Ontar  for  Biotadmoloay 
Infaniiation.  Natimia]  Library  of 
ModiciiM.  on  Sapterobar  10, 1993.  in  tha 
Board  Room  of  tba  National  Library  of 
Mediona,  Building  38A.  room  B1N30B. 
8600  Rockvilla  Pika.  Batbaada,  j 
Maiyiand. 

Tna  meeting  vrill  open  to  tbe.pubbc 
from  9  a jn.  to  3  pjB.  for  tbe  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  National 
Center  for  Biotaainology  Information. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  speda)  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Dr.  David  Upman  at 
301-496-2475. 

In  accordance  with  provisions  sat 
forth  in  section  55^cK6),  title  5,  U.S.C 
and  section  lQ(d)  (tf  Public  Law  92-463. 
the  meeting  will  be  dosed  to  the  public 
on  September  10,  from  approximately  3 
to  5  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  similar  items,  the  disdosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

Tbe  Executiva  Sacratary,  Dr.  David  J. 
Lipman,  Director,  National  Center  for 
Biotecfanology  Infonnation.  National 
Library  of  Medidna.  8600  Rockvilla 
Pike.  Bethesda.  Maryland  20894. 
telephone  (301)  496-2475,  with  furnish 
summaries  of  the  meeting,  rostars  of 
committee  monbers,  and  substantive 
program  information. 

Dated:  August  Z.  1993. 
Sosaa  K.  Faidmaa. 
Commiiiee  Managfiotmit  C^cet,  NIH. 
(FR  Doc  93-1U7Z  Piled  8-5-93;  8:45  ami 


Opportunity  For  Ucansing:  Antf-vlral 
Agani  (F-ddA)  Uaafbl  In  ThaTraatmant 
Of  AIDS 

agency:  National  Institutes  of  Health. 
Pubhc  Health  Service.  DHHS. 


SUMMARY:  Tlka  National  Institutaa  of 
Health  tNIH).  Department  of  Health  and 
Human  Servicea  fffflHS).  seeks  a 
hcansae  who  can  efEactively  pursue  tha 
preclinical,  clinical  and  commercial 
development  of  9-(2. 3  dideoxy-2- 
fluaro-b-D-thraopentofuranosyl)  adenine 
(P-ddA)  as  a  drug  for  the  treatment  of 
human  immunooefidency  virus  (HIV) 
infection.  Sdentists  at  the  National 
Cancer  Institute  (NO)  have  eatablished 
that  this  compound  is  effective  in 
inhibiting  in  vitro  growth  of  HTV,  tha 
etiolqgic  agent  of  Acquired 
Immunodefidency  Syndroraa  (AIDS). 
NIH  intends  to  grant  the  selected 
compuy  an  exclusive  world-wide 
royalty-bearing  liceoae  to  practice  tha 
invention  embodied  in  U.S.  Patent 
Application  SN  07/7624M2  (FWC  of  07/ 
288.652.  OP  of  07/039, 402)  entitled 
"Add  Stable  Purine 
Didaoxynucleosidea  Active  Against  Tha 
Cytopathic  EfliecU  Of  Human 
Immunodefidency  Virus"  and  U.S. 
Patent  Application  SN  07/556.713 
entitled  "2'-Fluorofuranosyl  Derivatives 
And  Novel  Method  Of  Preparing  2'- 
Fluoropyrimidine  and  2'- 
Fluoropurines"  for  this  field  of  use.  The 

Ktent  rights  in  these  inventions  have 
sn  assigned  to  the  United  States  of 
America. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
seeks  a  licensee,  who  in  accordance 
with  requirements  and  regulations 
governing  the  licensing  of  government- 
owned  inventions  (37  CFR  part  404), 
has  tha  most  meritorious  plan  for  the 
development  of  F-dda  to  a  marketable 
status  to  meet  the  needs  of  the  public 
and  with  the  best  terms  for  the  NIH. 
Spedfically,  companies  are  sought  who 
directly  or  indirectly,  will  be  able  to: 

(1)  Syntheaize  bulk  pharmaceutical 
product  necessary  for  tba  treatment  ot 
500-1,  500  patients  with  HTV  infection 
in  Phase  I,  0  and  ID  developmental 
studies; 

(2)  Carry  out  preclinical  toxicology 
and  pharmacology  studies  and  testing. 
without  guaranteed  assistance  from  the 
government,  to  complement  predinical 
toxicology  and  pharmacology  currently 
being  performed  to  the  Investigational 
New  Drug  (IND)  stage  by  NQ. 

(3)  Par  warn  formulation  for  on\  and 
intravenous  use,  vialing,  quality  control 
testing,  bioavailability  testing  and 
distribution  of  the  drug  for  Phase  I  and 
Phase  n  and,  if  appropriate.  Phase  m 
clinical  trials  boUi  in  the  NIH  intramural 
program  and  in  the  extramural  AIDS 
Clinical  Trials  Groups  (ACTGs) 
established  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID). 
The  clinical  trials  may  be  performed 


underthaspopaotaMpofanlNDtoba 
held  by  Na  or  MAID.  Prior  to  being 
releaaad  far  coaaniardal  distribution, 
the  drug  will  have  to  be  granted  a 
product  Hoanaa  by  tha  Food  and  Dn^ 
Administraticn  (FDA); 

(4)  Perform  dinical  studiea.  NCI  may 
conduct  studiea  (rfP-ddA  in  tha  ACTGi. 
tha  NIH  Clinical  Center  md  NIAID  mar 
conduct  studies,  and  the  company  will 
be  expeded  to  provide  the  drug  free  of 
charge  to  NIH  for  studies  conducted  ia 
the  ACTGa  and  in  tha  NIH  intmnural 
program:  tha  company  will  be  expected 
to  coMwrate  with  NQ  and  NIAID  in 
provimng  the  drug  and  supporting 
distribution  of  the  drug  under  a 
treatment  IND  when  appropriate; 

(5)  Provide  data  management  support 
ffw  both  tha  intramural  NIH  and 
extramural  studies  of  F-ddA  necessary 
for  the  timely  submission  of  a  NDA  to 
the  FDA; 

(6)  Share  tha  cost  with  NIH  of 
intramural  and  extramural  clinical 
monitoring  studies  (pharmacokinetics, 
patient  inunune  profiles  and  viral 
outgrowth  studies)  necessary  for  tha 
demonstration  of  dinical  efficacy  of  F- 
ddA  for  the  treatment  of  AIDS; 

(7)  Agree  to  abide  by  the  staiHlard  NIH 
requirement  that  exclusive  licenses  that 
may  be  required  to  submit 
documentation  in  confidence  showing  a 
reasonable  relationship  between  the 
pridng  of  a  licrased  product,  the  public 
investment  in  that  product,  and  tbe 
health  and  safety  needs  of  the  public. 

The  criteria  that  NIH  will  use  to 
choose  tha  exclusive  licensee  will,  in 
addition  to  those  set  forth  by  37  CFR 
404.7{aMl)(iiWiv),  include: 

(1)  Manufacturing  capabilities  in 
nucleoside  analogs  and  a  plan  for 
production  of  F-ddA; 

(2)  Experience  in  predinical  and 
clinical  drug  development  with  q)edal 
emphasis  on  the  development  of 
antiviral  compounds; 

(3)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data  for 
investigational  biologic  and  virologic 
assays  under  an  IND; 

(4)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data 
from  Phase  I  and  Phase  II  clinical 
studies  for  an  IND; 

(5)  Demonstrated  expertise  in 
monitoring  drug  levels  using  state-of- 
the-art  methods  for  measuring  drugs  in 
blood,  urine  and  CSF; 

(6)  A  willingness  to  cooperate  with 
NCI  in  the  coUiaction.  evaluation, 
publication  and  maintenance  of  data 
from  animal  studies  and  from  dinical 
trials  and  tests  of  investigatJonal 
biologic  assays; 
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(7)  Demonstrated  competence  in 
developing  oral  fannulaUon  and 
sustained-release  oral  fbnnxilations; 

(8)  Ability  to  produce,  package, 
market  and  distribute  pharmaceutical 
products  in  the  United  States  and  to 
provide  the  product  at  a  reasonable 
price; 

(9)  Willingness  to  sustain  the  cost  of 
P-ddA  drug  development  as  outlined 
above  (i.e..  bulk  drug  synthesis,  data 
management,  animal  studies,  clinical 
studies,  etc): 

(10)  Agreement  to  be  bound  bv  DHHS 
regulations  and  guidelines  involving 
hiunan  and  animal  subjects; 

(11)  An  aggressive  developmental 
plan  that  includes  appropriate 
milestones  and  deadlines  for  preclinical 
and  clinical  development  and  for 
marketing  approval. 

DATES:  In  view  of  the  high  priority  for 
developing  new  drugs  for  the  treatment 
of  HIV  infection,  all  proposals  must  be 
received  on  or  before  November  4, 1993. 
ADDRESSES:  Requests  for  a  summary  of 
F-ddA's  anti-mv  activity,  its 
pharmacological  properties  and 
toxicological  information,  or  other 
questions  and  comments  concerning  the 
clinical  aspects  of  this  technology 


should  be  directed  to:  Dr.  Wyndham 
Wilson,  Special  Assistant  to  the 
Director,  Division  of  Cancer  Treatment, 
National  Cancer  Institute,  Building  31, 
room  3A44,  9000  Rockville  Pike, 
Bethesda,  MD  20892.  Telephone:  (301) 
496-6404. 

Requests  for  a  copy  of  the  patent 
applications,  license  application  form, 
or  other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to:  Mr. 
Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220. 

Dated:  July  29, 1993. 
ReidG.AdlBr, 

Director,  Office  of  Technology  Transfer. 
[PR  Doc  93-18877  Piled  8-5-93;  8:45  am] 
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Public  HMlth  S«rvlc« 

Agwicy  Fonns  Submitted  to  th*  Offlot 
of  Manag«m«nt  and  Budget  for 
Clearanco 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  July  30, 
1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  HRSA  Competing  Training  Grant 
Application:  General  Instructions  and 
Supplements — 0915-0060 — The  Health 
Resources  and  Services  Administration 
uses  this  information  to  determine  the 
eligibility  of  applicants  for  awards,  to 
calculate  the  amount  of  each  award,  and 
to  judge  the  relative  merit  of 
applications.  This  revision  adds 
statutory  reporting  requirements 
authorized  under  Public  Law  102-408. 
Respondents:  Non-profit  institutions. 


Title 


Previously  Approved  Repoiling  Buidan 
Prevkxjaty  Approved  Recordkeeping ..... 
New  Reportiftg  Burden  Requect , 


Number  o(re- 
spoTKlertts 


3,177 

17 

1..'%4 


Number  of  re- 
sponses per 
resportdent 


.03 
1 

1 


Average  bur- 
den per  re- 
sponse (hours) 


57 

10 

105 


Estimated  Total  Annual  Burden.., 


..328,951       2.  Scholarship  Program  for  Students 
hours    ofExceptional  Financial  Need  (EFN) 

and  Program  of  Financial  Assistance  for 
Disadvantaged  Health  Professions 


Students  (FADHPS)— Regulatory 
Requirements  and  Application  Form — 
0915-0028— i?espondents.  Non-profit 
institutions. 


THie 


EFN  ft  FADHPS  Applicatton 

Documentation  of  Cost  of  Attendance  (57.2804(b)  ft  57.2904(bK1)(H)) 
Records  Requirements  (57.2809(b)  ft  57.2909(b)) 


Number  of  re- 
spondents 


200 
200 
200 


Number  of  re- 
sportses  per 

respondent 


Average  bur- 
den per  re- 
sponse (hours) 


.33 
.17 
.17 


Estimated  Total  Annual  Burden 134  hours 

3.  Surveillance  and  Evaluation  of 
Blood  Donora  Positive  for  Human 
Immtmodefidency  Virus  (HIV) 
Antibody— New— This  request  for  the 
Office  of  Management  and  Budget's 
review  and  approval  is  to  perform 
siuveillance  and  evaluation  of  blood 
donors  who  test  positive  for  Hiunan 
Immimodeficiency  Virus  (HIV) 
Antibody  and  their  needle-sharing  and 
sexual  partnen.  Respondents: 


Individuals  or  households;  Number  of 
Respondents:  1,025;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .243  houn; 
Estimated  Annual  Burden:  249  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shaimah  Koss. 
Human  R^ources  and  Housing  Branch, 


New  Executive  Office  Building,  Room 
3002.  Washington,  DC  20503. 

Dated:  August  2. 1993. 
Jamaa  Scaalon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
(PR  Doc.  93-18786  Piled  8-5-93;  8:45  am] 
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SocM  Security 


Noradly  od  PHdayi.  A*  Sodal 
S0Ciiritj  ArfiitiiiljInUuB  publlinw  •  list 
of  tefaniMtfoB  ooMctian  pcduigM  uMt 
httw  b60B  MibuiiltM  to  OM  OCBcv  of 
MmsgHiMot  end  Buogit  (OMB)  far 
dMranovin  cunpuBico  wftn  Public 
Uw  96-511.  Tlw  Pyi  mmi.  Ho«faiction 
Act.  Tlio  fciuowim  nwHfiiHrw  podaigoi 
hav«  b«n  tidmiittod  to  GMB  riacv  the 
last  list  was  published  in  the  Fadoral 
legter  on  Jane  18, 1993. 

(CaU  Rapnts  Onruoa  OtBcM  oe  (41(4  985- 
4142  ior  copiea  of  paduge) 

1.  Applicatian  far  Wifi's  or  Ruabeod't 
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Tke  infannelk»  OB  fanftSSA-2  is 
nsMl  b]r  tiw  Social  Sacmity 
Admtniitration  to  detetinisa  an 
awBcant's  etigifaUity  to  benefits. 
iW  afiected  imfaiic  cooeists  of 
individoels  wlio  file  far  wife's  or 
husband's  banefits. 

Number  of  BapondeniK  700.000 

Aeifueacy  o/ilesmMse:  1 

Avmge  Burden  nr  Re$puue:  10 
minutes 

Estimated  Annual  Burden:  116.667 

boon 
.  Api^cation  fiorParant's  Insurance 
Benefite-0960-0012.  The 
infbnnation  on  form  SSA-7  is  used 
by  the  Social  Security 
Aidministretion  to  determine  the 
entitlenient  of  an  individual  to 
parent's  insurance  benefits.  The 
respondents  aie  pwante  of  a 
decaaaed  wQskar  who  apply  far 
benefits. 

Number  of  Respondents:  1,400 

Frequency  of  nesponse:  1 

Average  Burden  Per  Response:  15 
minutes 

Estitpated  Annatd  Burden:  3S0  hours 
.  Application  for  VHdow's  or 
Widower's  Kosurance  Benefits— 
0960-0004.  The  information  on 
form  SSA-10  is  used  by  the  Social 
Security  Administration  to  make  a 
determination  of  entitlement  to 
widow's  w  widower's  benefits.  The 
respondents  are  widows  or 
widowers  who  file  claims  for 
entitlement  to  banefits. 

Number  of  Respondents:  6404)00 

Frequency  of  Response:  1 

Avgfqge  Burden  Per  Response:  15 
minutes 

^timated  Annual  Burden:  160,000 

hours 
.  SSI  Prerelease  Survey 

Questionnaire— 0960-NEW.  The 
information  on  form  SSA-41  will 
be  used  by  the  Sodal  Security 


Admfnisffetion  to  evahiate  uie 
effoctivenees  of  its  piarehaee 
pffooeduie.  Tne  respondents  wiu  be 
private  end  puMic  institutions 
wrhich  beve  individoels  in  custody 
«dio  file  far  Supplemontri  Security 
Income  payments  prior  to  releese. 

Number  <^  Beapondents:  200 

Frequency  ofnesponser.  1 

Avnt^e  Burden  Per  Response:  15 
minutee 

Estimated  Annual  Burden:  SO  hours 
5. 800  Number  AJteihoms  Caller 
Surrey^-006O-^4EW.  The 
infonnetion  on  farm  SSA-88  will 
be  used  by  the  Soda)  Security 
AdministratioB  to  help  detarmine 
the  effidancy  of  its  800  number 
service.  The  respoodents  will  be 
selected  people  who  call  the  800 
number  between  7  p.m.  and  7  a.m. 
or  on  weelcends  or  holida]rs. 

Number  of  Respondents:  1.200 

Frequency  (^  Respond:  1 

Average  Burden  Per  Response:  10 
minutes 

Estimated  Annual  Burden:  200  hours 

6.  State  Vocational  Rehabilitation 

Agency  Claim— 0960-0310.  The 
information  on  form  SSA-199  is 
used  by  the  Sodal  Seoirity 
Administration  (SSA)  to  allow  or 
deny  claims  for  reimbursement 
filed  by  State  Vocational 
Rehabilitation  (VR)  agendas.  The 
respondents  are  such  VR  agendes 
which  file  claims  with  SSA  for 
reimbursement. 

Number  c/  Respondents:  82 

Flre^uency  t^  Response:  135 

Average  Burden  Per  Response:  8 
minutes 

Estimated  Annual  Burden:  1,476 
hours 

7.  Request  for  Overpayment  Racovecy  or 

Cnange  in  Repayment  Rate — 0060- 
0037.  The  information  on  form 
SSAr-e32  is  used  by  the  Social 
Security  Administration  to 
determine  if  an  overpaid  amoimt 
can  be  waived  or  to  determine  how 
recovery  will  be  made. 

Number  of  Respondeais:  500.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  25 
minutes 

Estimated  Annual  Burden:  208,333 
hoius 

8.  Service  Delivery  Questionnaires — 

0960-NEW.  The  information  on 
forms  SSA-3299.  SSA-4000.  SSA- 
4298  and  SSA-4299  win  be  nsed  by 
the  Sodal  Security  Administvatioa 
to  measure  the  quality  of  aarrioe 
provided  by  its  field  offices.  The 
respondenU  «rill  be  srieded 
taulividuala  who:  Are  entitled  to 
titie  n  or  title  XVI  benefits;  were 
denied  under  either  title;  or  applied 
for  Sodal  Security  numbers. 


Numher  of  Respondents:  11.000 
Frequency  of  Response:  1 
AymtgB  Burden  Per  Response:  17.7 

minutes 
Estimated  Annual  Burden:  3.K0 

hours 

9.  AppUcetfon  for  Supplemental 

Security  Income — 0960-0444.  The 
infarmetioB  on  form  SSA-8001  is 
used  by  the  Sodel  Security 
Administration  to  mske  a 
detei uiination  (rf  eligibility  for 
Supplemental  SecuriW  Income 
peyments  (SSO-  This  form  is  used 
when  only  an  abbreviated 
application  is  necessary.  The 
respondents  are  applicants  for  SSI 
payments  who  wish  formal  ncm- 
disability  determinations  on  their 
apptications. 

Number  of  Respondents:  1 ,560.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 
minutee 

Estimated  Annual  Burden:  390,000 
hours 

10.  Statement  of  Income  and 

Resourcee— 0960-0124.  The 
information  on  farm  SSA-8010  is 
used  by  the  Social  Security 
Administration  to  determioe  the 
eligibility  of  certain  individuals  for 
Supplemental  Seovity  Income 
(SSI)  payments.  The  respondents 
are  sponsors,  ineligible  children, 
and  parents  and  spouses  living  in 
the  same  household  of  an  SSI 
redpiant  or  applicant 

Number  of  Respondents:  450.000 

Frequency  ofnesponser.  1 

Average  Burden  Per  Response:  25 
minutes 

Estimated  Annual  Burden:  187,500 
hours 

11.  Supplemental  Security  Income — 
Quality  Review  Case  Analysis^ 
0960-0133.  The  information  on 
form  SSA-6508  is  used  by  the 
Sodal  Security  Administration  to 
provide  an  ongoing  assessment  of 
the  SupplemMtal  Security  faicacne 
(SSI)  program.  SStTwUdes  and 
piooedntee,  and  the  efiact  of 
incorrect  payments.  The 
respondents  are  SSI  redpients  who 
are  selected  far  thie  ana^rtis. 

Number  of  Respondents:  18.000 
Frequency  of  Response:  1 
Averc^eBuiuefi  wJiespowse.  60 

minutes 
Estimated  Anmtal  Burden:  18.000 

hours 

12.  Permanent  Resideace  in  the  United 

Statee— 0960-0451.  The 
informetion  on  final  lagnlalion  F- 
20-416P  is  used  by  the  Sodel 
Security  Administntfoa  to  estabHA 
that  aliaoa  meet  certain  lesidancy 
requirements  before  being  entitled 
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to  Supplemental  Security  Income 
(SSI)  payments.  The  affected  public 
consists  of  aliens  who  file  for  SSL 
Number  of  Respondents:  234300 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  19^7 
OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208. 
Washington.  DC  20503. 

Date:  luly  30, 1993. 
Chu-lotte  Whitanight, 
Reports  Clearanoe  C^ficBr,  Social  Security 
Admuiistration. 

[FR  Odc.  9^18827  Filed  B-S-93;  8:45  am) 
amiHO  cooe  iiso  n  m 


DEPARTMENT  OF  HOySMQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietent  Secretery  for 
Community  Plenning  end 
Deveiopment 

[DockM  No.  N-e»-1917;  Fn-3350-4«-43) 

Federel  Property  SutteMe  ee  FedlWee 
toAesisttheHomeleee 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUHMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  furthw  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington^DC  20410;  tel^hone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  aQl  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
8UPPt.EIIENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homelees  Aaeistance  Act  (42 
U.S.C  11411).  as  emended.  HUD  is      * 
publishing  this  Notice  to  identify 
Federal  budldings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 


Federal  landholding  agendas  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable.  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  Cscihties  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  pmiod  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
nun^)er.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  acctmlance  with  appUcable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suit^le/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  OMde  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 


Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  aasistanoe  providers 
interested  in  a  review  by  HUD  of  the  • 
determination  of  unsuitability  should 
call  the  toll  fi«e  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  latter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

{>ublication  in  the  Federal  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  US.  Air  Force.  Bob 
Menke.  USAF.  Boiling  AFB.  SAF-MUR. 
Washington,  DC  20332-5000;  (202)  767- 
6235;  Dept.  of  Veterans  Affairs:  Michael 
Reynolds,  Management  Analyst.  Dept. 
of  Veterans  Afi^airs,  room  414  Lafayette 
Bldg..  811  Vermont  Ave.,  NW. 
Washington,  DC  20420;  (202)  233-5026; 
(These  are  not  toll-free  numbers). 

Dated:  July  30, 1993. 
Jacquia  M  Lawing, 

Depu  ty  Assistant  Secretary  for  Economic 
Development. 

Tltk  V.  Federal  Suiplua  Property  Progran 
Federal  Register  Report  for  8A)6^ 

Suitable/AvailaUe  Propertiee 

Buildings  (by  State) 

Alabama 

Bldg.  19.  VA  Medical  Center 
Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number  979220006 
Status:  Underutilized 
Comment:  Portion  of  a  5320  sq.  ft.  4-story 
structure 

California 

Bldgs.  604, 605. 612. 611, 613-618 

Point  Arena  Air  Force  Station  Co:  Mendocino 

CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010237-189010246 
Status:  Unutilized 
Comment:  1232  sq.  ft:  stucco-wood  frame; 

most  recent  use  -  housing. 

Bldg.  20  -  VA  Medical  Centn- 

Wilshire  It  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number:  979210003 

Status:  Unutiliiad 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
hws  and  guidelinas 

Bldg.  13.  VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 
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Loa  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  B79220001 

Status:  Underutilized 

Comment:  portion  of  66,165  sq.ft.  bldg.. 
needs  major  rehab,  no  util..  pres.  of 
asbestos,  in  historic  district,  potential  to  be 
haardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156.  VAMC  ! 

Wilshire  k  Sawtelle  Blvds. 

Los  Angeles  Co:  Lus  .Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979230015 

Status:  Underutilized 

Comment:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies.  In  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material. 

Guam 

Anderson  VOR 
In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  1  and 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010267 
Status:  Unutilized 
Comment:  550  sq.  ft;  1  story  perm/concrete; 

on  226  acres. 
Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dedeco  Co:  Guam  GU  96912- 
Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper  access  is  from 

Route  3,  K4arine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010268 
Status:  Unutilised 
Comment:  480  sq.  ft;  1  story  perm/concrete; 

on  25  acres;  moat  recent  use  -  radio  beacon 

focility. 
Annex  No.  4 

Anderson  Family  Housing 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  X,  Marine 

Drive.  ! 

Landholding  Agency:  Air  Force 
Property  Number  189010545 
Status:  Underutilized 
Comment:  various  sq.  ft.;  1  story  frame/ 

modified  quonset;  on  376  acres;  portions  of 

building  and  land  leased  to  Government  of 

Guam. 
Harmon  VORsite  (Portion)(A]KZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Approx.  12  miles  southwest  of 

Anderson  AFB  proper. 
Landholding  Agency:  Air  Force 
Property  Number  189120234 
Status:  Unutilized 
Comment:  550  sq.  ft  bldg.,  needs  rehab  on 

82  acres. 

Idaho  I 

Bldg.  121 

Mountain  Home  Air  Force  Base 
Main  Avenue  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030007 
Status:  Excess 

Comment:  3375  sq.  ft.;  1  story  wood  frame; 
potential  utilities;  needs  rehab:  presence  of 


asbeatos;  building  is  set  on  plan;  moat 
recent  use  -  medical  administration, 
veterinary  services. 

Indiana 

Bldg.  140.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230007 

Status:  Underutilized 

Commeifl:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use  -  trash  house,  access 

restrictioiu. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  aty  Co:  Woodbury  L^  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310001 

Stams:  Unutilized 

Comment:  1932  sq.  ft.,  1-story  concrete  block 

bldg.,  most  recent  use  -  storage,  pigeon 

infested 

Bldg.  00669 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310002 

Status:  Unutilized 

Conmient:  1113  sq.  ft.,  1-story  concrete  block 

bldg.,  contamination  clean-up  in  process 
Bldg.  00106,  Fort  Dodge 
Ft.  Dodge  Co:  Webster  L\  50501- 
Landholding  Agency:  Air  Force 
Property  Number  189310051 
Status:  Unutilized 
Comment:  200  sq.  ft.,  1-story  wood  frame. 

needs  rehab,  most  recent  use  -  storage 

Louisiana 

Barksdale  Radio  Beacon  Annex 
Barksdale  Radio  Beacon  Annex 
Curtis  Co:  Bossier  LA  71 1 1 1- 
Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  11/4  miles  on 

highway  CI  552. 
Landholding  Agency:  Air  Force 
Property  Number  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft.;  1  story  wood/concrete; 

on  11.25  acres. 

Maine 

31  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St. 

Bangor  Co:  Penobscot  ME 

Landholding  Agency:  Air  Force 

Property  Number:  189310052 

Status:  Excess 

Comment:  2916-7097  sq.  tt.,  1-2  story  wood, 

3-duplexes,  27-four  plexes  totaling  114 

units  with  garages 
GSA  Number:  2  D-ME-526G 

Michigan 

Bldg.  30 

Calumet  Air  Force  Station 

Caliunet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010779 

Status:  Excess 

Comment:  2593  sq.  ft.;  1  floor;  concrete 

block:  possible  asbestos;  potential  utilities; 

most  recent  use  -  communications 

transmitter  building. 


Bldg.  46 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010786 

Status:  Excess 

Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities:  possible  asbestos; 

most  recent  use  •  visiting  personnel 

housing. 

Bldgs.  51-62 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010791-189010802 

Status:  Excess 

Comment:  1134  sq.  ft.  each;  1  story  wood 

frame  residence  with  garage;  possible 

asbestos. 
Bldgs.  63-67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010803-189010807 
Status:  Excess 
Comment:  1306  sq.  ft.  each;  1  story  wood 

fr^me  residence  with  garage;  possible 

asbestos. 
Bldg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010808 
Status:  Excess 
Conmient:  1478  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010809 
Status:  Excess 
Comment:  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos;  most  recent  use  -  youth 

center 
Bldgs.  72-89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010811-189010828 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldgs.  97-98 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010829-189010830 
Status:  Excess 
Conunent:  171  and  114  sq.  ft.;  1  floor 

potential  utilities;  most  recent  use  -  pump 

house. 

Bldg.  10 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

I^perty  Number  189010836 

Status:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 

residence. 
Bldgs.  216-224,  212.  214 
Calumet  Air  Force  Station 
Calumet  Co:  Kewreenaw  MI  49913- 
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Landholding  Agency:  Air  Pofos 
Property  Number  18«)10847-18W)1085S. 

18901085S.  189010861 
Status:  BxceM 
Comment:  780  aq.  ft.  each:  1  atory  wood 

frame  houdog  garage. 
BIdg.215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  40913- 
Landholding  Agenqr:  Air  Faroe 
Property  Number  189010856 
Status:  Excess 
Comment:  390  sq.  ft:  1  story  wood  frame 

housing  garage. 
Bldgs.  23-24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010865-189010866 
Status:  Excess 
Comment:  44  sq.  ft.  each;  1  stoiy;  metal 

fr^me:  prior  use  •  storage  of  fire  boees. 
Bldgs.  36. 37.  201 
Calumet  Air  Force  Station 
Calumet  Co:  Ke%ireenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  169010872-189010873. 

189010879 
Status:  Excess 
Comment:  25  sq.  ft  each;  1  floor  metal  frame; 

prior  use  -  storage  of  fire  hoses. 

Pennsylvania 

Bldg.  25  •  VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 

Tennessee 

Bldg.  16.  VAMC  Mountain  Home 

Johnson  Co:  Washington  TN  37604- 

Landholding  Agency:  VA 

Property  Number  979220007 

Status:  Unutilized 

Comment:  3215  sq.  ft,  3-stocy  wood  frame 

residence,  needs  repair,  subject  to  historic 

preservation  raquireoiants 

Wisconsin 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI 54660- 

Landholding  Agency:  VA 

Property  Number  979010056 

Status:  Underutilized 

Comment:  2200  sq.  ft.  2  story  wood  franM. 

possible  asbestos,  potential  utilities. 

structural  deficiencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number  979010053 
Status:  Undenitilized 
Comment:  40  acres,  bufier  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

Califomta 

60  ARG/DB 


Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

TravU  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agency:  /dr  Force 

Property  Number  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use  • 

location  for  instrument  landing  systems 

equipment 
Land 

4150  Qement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 
Landholding  Agency:  VA 
Property  Number  979240001 
Status:  Underutilized 
Comment:  4  acres;  landslide  area. 

Guam 

Annex  1 

Andersen  Communication 
Dededo  Co:  Guam  GU  9691 2- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number  189010427 
Status:  Underutilized 
Comment:  862  acres:  subject  to  utilities 
easemenU. 

Annex  2.  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  96912- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number  189010428 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 
easements. 

Louisiana 

Land  -  8.27  acres 

VA  Medical  Center 

2501  Shreveport  Highway 

Alexandria  Co:  Rapides  LA  71301- 

Landholding  Agency:  VA 

Property  Number  979010009 

Status:  Unutilized 

Comment:  8.27  acres,  heavily  wood  with 
natural  drairuge  ravine  across  property, 
most  recent  use  -  recreation/buffer  area. 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Landholding  Agsncy:  VA 

Property  Number  979010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use  -  dump 

site  frir  leavaa. 

Michigan 

Calumet  Air  Force  Station 

Section  1,T57N.R31W 

Houghton  Township 

Calumet  Co:  Ke«veenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010862 

Status:  Exceu 

Comment:  34  acres;  potential  utilities. 

Calumet  Air  Force  Station 

Section  31,  T58N,  R30W 

Houghton  Township 

CaluoMt  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 


Comment:  3.78  acres;  potential  utilities. 

Texas 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landbolding  Agency:  VA 

Property  Number  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill. 

portion  near  flammable  materials,  railroad 

crosses  property,  potential  utilities 
VA.  Medical  Center 
4800  Memorial  Drive 
Waco  Co:  McLennan  TX  76711- 
Landholding  Agency:  VA 
Property  Number  979010081 
Status:  Underutilized 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Glass  Plant,  most  recent  use 

-  parking  lot. 

Wisconsin 

VA  Medical  Center 

County  High«vay  E 

Tomah  Co:  Monroe  WI  54660 

Landholding  Agency:  VA 

Property  Number  979010054 

Status:  Underutilized 

Conunent:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 
California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9290  sq  ft.,  2  story  concrete,  most 
recent  use-radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  potential  utilities. 

Bldg  116 

VA  Medical  Center 

Wilshira  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979110009 

Status:  Underutilized 

Comment:  60309  sq.  ft..  3  story  brick  frame. 

seismic  reinforcement  defies.,  underutiL 

port  of  bldg  used  intermitly.,  needs  rehab. 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 
Bldg.  263 

VA  Medical  Center 
Wilshtre  and  Sawtelle  Blvds. 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110010 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  1  story  wood  frame  w/ 

stucco  exterior,  needs  rehab,  poss.  asbestos 

on  pipes/floor  tiles,  site  access  limitations. 

no  operating  utilities. 

Florida 

Bldg.  24.  VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA , 
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Propnty  Numbw:  979230008 

Status:  Underutilized 

Comment  poctioo  crfeiSO  m).  ft,  3  Mixy 
coooete  bime  bldg..  needs  rehab,  presence 
of  asbestos,  listed  oo  Natl  Registar  of 
Historic  Places,  access  restrictions. 

Bldg.  36.  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230009 

Status:  Underutilind 

Comment:  portion  of  15.984  sq.  It,  1  story 
concrete  frame  bldg.,  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  37,  VAMC 

10.000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  PL  33504- 

Landholding  Agency:  VA 

Property  Number  979230010 

Status:  Underutilind 

Comment:  Third  floor  of  a  ooiKjete  frame 
bldg.  (13,900  sq.  It),  presence  of  asbestos, 
list»d  on  Natl  Register  of  Historic  Places, 
access  restrictions. 

Indiana 

Bldg.  24.  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landhoiding  Agency:  VA 

Property  Number  979230005 

Status:  Underutilized 

Comment:  portion  of  4135  sq.  ft  2-story 
wood  structure,  needs  major  rehab,  no 
sanitary  or  heating  bcilities,  presence  of 
asbestos,  access  restrictions. 

Bldg.  1(»,  VAMC  j 

East  38th  Street  I 

Marion  Co:  Grant  IN  46952- 

Landhrlding  Agency:  VA 

Property  Number  979230006 

Status:  Underutilized 

Ccnnment:  310  sq.  It,  1  story  stone  structure, 

needs  major  rehab,  no  sanitary  or  heating 

facilities,  access  restrictions. 

Michigan 

Bldg.  20 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Fence 

Property  Number.  189010775 

Status:  Excess 

Comment:  13404  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use  •  warehouse/supp 

hdUty.  ^ 

Bldg.  21 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010776 
Status:  Excess 
Comment:  2146  sq.  ft;  1  floor,  concrete 

block:  potential  utilities:  possible  asbestos; 

most  recent  use  -  storage. 

Bldg.  22 

Calumet  Air  Force  Station 
Cahuwt  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010777 
Status:  Excess 


UMI 


Conune^fc  1546  sq.  ft;  1  floor  concrete 
block;  potential  utilities;  possible  asbestos; 
moet  recent  use  -  administrative  facility 

Bldg.  28 

Calumet  Air  Faroe  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010778 

Status:  Excess 

Comment- 1000  sq.  It;  1  floor,  possible 

asbestos;  potential  utilities;  most  recent  use 

-  maintenance  CKility. 

Bldg.  40 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010780 

Status:  Excess 

Comment:  2069  sq.  ft.;  2  floors;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use  •  administrative  {acility. 

Bldgs.  41. 43, 44, 49 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010781, 189010783- 

189010784, 189010789 
Status:  Excess 

Comment:  1944  -  7216  sq.  ft.;  1  floor; 
concrete  blod:;;  potential  utilities;  possible 
asbestos;  most  recent  use  -  dormitory. 

Bldg.  42 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010782 

Status:  Excess 

Comment:  4017  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use  -  dining  hall. 
Bldg.  45 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010785 
Status:  Excess 
Comment:  6070  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use  •  administrative  facility. 
Bldgs.  47, 48 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010787-189010788 
Status:  Excess 
Comment:  83  •  96  sq.  ft.;  1  stcuy;  concrete 

block;  potential  utilities;  most  recent  use  - 

storage. 
Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010790 
Status:  Excess 
Comment:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use  -  Fire  Department  vehicle 

parking  building. 
Bldg.  14 

Calumet  Air  Force  SUtion 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010833 
Status:  Excess 


Comment:  6751  sq.  ft;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use  - 
gymnasium. 

Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010834 
Status:  Excess 

Comment:  3000  sq.  ft.;  1  floor  concrete  block; 
most  recent  use  •  commissary  facility. 

Bldgs.  9, 11-13 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010835, 189010837- 

189010839 
Status:  Excess 
Conmient:  1056  sq.  ft.  each;  1  story  wood 

frame  residence. 
Bldgs.  5-8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010840-189010843 
Status:  Excess 
Comment:  864  sq.  ft.  each;  1  floor  wood 

fiwne  residence;  possible  asbestos 
Bldg.  4 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 
Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use  -  heating  fricility. 

Bldg.  3 

Calimiet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010845 

Status:  Excess 

Comment:  5314  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use  - 

maintenance  shop  and  office. 
Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010846 
Status:  Excess 
Comment:  4528  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use  •  ofBce. 

Bldg.  158 

Calumet  Air  Force  Station 

Calumet  Co:  Kevraenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010857 

Status:  Excess 

Comment:  3603  sq.  ft.;  1  story  concrete/steel; 

possible  asbestos;  most  recent  use  - 

electrical  power  station. 

Bldg.  15 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010864 

Status:  Excess 

Comment:  538  sq.  ft.;  1  floor,  concrete/wood 

structure;  potential  utilities;  most  recent 

use  •  gymnasium  facility. 

12  Bldgs. 

Calumet  Air  Force  Staticm 

Calumet  Co:  Keweenaw  MI  49913- 
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Landholding  Agency:  Air  Pom 
Property  Number  189010867-189010871, 

189010874, 189010880- 189010885 
Status:  Bxcett 
Comment:  25  •  36  eq.  ft;  1  tHary,  metal  frame; 

prior  use  •  storage  of  fire  hose*. 
Bldgs.  153, 154, 157 
Caliunat  Air  Poica  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010886-189010888 
Status:  Excess 
Comment:  3744  -  8960  sq.  {t;  concrete  block 

facility:  (radar  tower  bldg.)  potential  use  - 

storage. 

Minnesota 

Bldg.  43 

VA  Medical  Center 

Minneapolis  Co:  Hennepin  MN  55441-7 

Location:  54th  Street  and  48th  Avenue  S. 

Landholding  Agency:  VA 

Property  Number  979010032 

Status:  Underutilized 

Comment:  26000  sq.  ft.,  8  story  brick/steel 

frame,  asbestos  present  on  pipe  insulation, 

most  recent  use  -  office/storage. 
Bldg.  227 
Va  Medical  Center 
Port  Snelling 

St  Paul  Co:  Hennepin  MN  SS111- 
Landholding  Agency:  VA 
Property  Number.  979010033 
Status:  Unutilized 
Comment:  850  sq.  ft,  2  story  wood  frame  and 

brick  residence,  utilities  disconnected. 

Missouri 

JeSerson  Barracks  ANG  Base 

Missouri  National  Guard 

1  Grant  Road 

St  Louis  Co:  St  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number  189010081 

Status:  Underutilized 

Comment:  20  acres;  portion  near  flammable 

materials;  portion  on  archaeological  site; 

special  fencing  required. 

Nebraska 

Bldg.  4,  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adams  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Number  189320059 

Status:  Excess 

Comment:  19370  sq.  ft,  brick  frame,  1-story, 

possible  asbestos,  most  recent  use  • 

recreation 
33  Bldgs. 

Hastings  Family  Housing 
Hastings  Radar  Bomb  S(»ring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320060-189320092 
Status:  Excess 
Comment:  2012  -  4984  sq.  ft,  2-stary  plus 

partial  or  full  basement  wood  frame  family 

tKmsing.  possible  asbestos 
27  Detached  Garages 
Hastings  Family  Housing 
Hastings  Radar  Bonb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320093 
Status:  Excess 


Comment:  280  -  708  sq.  ft,  wood  frame, 

accommodates  1  to  3  vehicles,  possible 

asbestos 
Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320094 
Status:  Excess 
Comment:  2225  sq.  ft,  1-stoiy  wood  &«ne, 

most  rscant  use  •  offices,  needs  rehab, 

possible  asbestos 
5  Bldgs. 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320095-189320099 
Statiu:  Excess 
Comment:  various  sq.  ft,  1-story,  most  recent 

use  -  storage,  possible  asbestos 

New  Hampshire 

Bldgs.  114-115 

New  Boston  Air  Force  Staton 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320055-189320056 

Status:  Excess 

Comment:  2606  sq.  ft.  each,  1-story,  concrete 
block  frame,  possible  asbestos,  access 
restrictions,  most  recent  use  -  storage 

Bldg.  127 

New  Boston  Air  Force  Staton 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Number  189320057 

Status:  Excess 

Comment:  698  sq.  ft.,  1-story,  concrete  and 
metal  frame,  possible  asbestos,  access 
restrictions,  most  recent  use  •  storage 

New  York 

Bldg.  5 

V.A.  Medical  Center 

Redfield  Parkway 

Batavia  Co:  Genesee  NY  14020- 

Landholding  Agency:  VA 

Property  Number:  979030001 

Status:  Underutilized 

Comment:  Portion  of  16800  sq.  ft,  3  story, 

brick  and  masonry  bldgs.,  needs  minor 

repiairs. 
Bldgs.  144. 143, 142/146  VAEOC 
Linden  Blvd.  and  179th  St 
St  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210004-979210006 
Status:  Unutilized 
Comment:  5215  sq.  ft  each,  2  story  wood 

frame  residence,  needs  rehab,  potential 

utilities 

Pennsylvania 

Bldg.  3  -  VA  Medical  Center 

University  Drive  C 

Pittsburgh  Co:  Allegheny  PA  15240- 

Landholding  Agency:  VA 

Property  Number  979210002 

SUtus:  Unutilized 

Comment:  Approx.  2765  sq.  ft.,  two  story 

brick  residence,  needs  rehab 
Bldg.  2,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230011 


Status:  Underutilized 

Comment  portion  of  16,360  sq.  ft  3-stoiy 

structure,  most  recent  use  -  storage. 
Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft.),  most  recent  use  -  storage. 
Bldg.  27,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230013 
Status:  Underutilized 
Comment:  Second  floor  of  bldg.  (3,410  sq.  ft.) 

Bldg.  103,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230014 
Statiu:  Underutilized 

Comment:  portion  of  1215  sq.  ft.  2-story  stone 
farm  house,  needs  repair. 

Texas 

Bldg.  605 

Brooks  Air  Force  Base  ' 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency;  Air  Force 

Property  Number  189110090 

Status:  Unutilized 

Comment:  392  sq.  ft.;  1  story  sheet  metal 

building;  most  recent  use  -  storage; 

possible  asbestos;  needs  rehab. 
Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110091 
Statiu:  Unutilized 
Comment:  1344  sq.  ft.;  possible  asbestos; 

most  recent  use  -  auto  hobby  shop;  needs 

rehab. 
Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110092 
Status:  Unutilized 
Conunent:  770  sq.  ft.;  possible  asbestos;  most 

recent  use  -  supply  store;  needs  rehab. 
Bldg.  698 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110093 
Status:  Unutilized 
Comment:  5815  sq.  ft.;  1  story  corrugated 

iron:  possible  asbestos:  needs  rehab;  most 

recent  use  -  recreation,  workshop. 
Bldg.  699 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110094 
Statiu:  Unutilized 
Comment:  2659  sq.  ft;  1  story;  possible 

asbestos;  most  recent  use  -  arts  and  crafts 

center. 

Wyoming 
Bldg.  13 
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Medical  Cratw 

N.W.  of  Iowa  at  Dm  ad  of  Port  RMd 

Sharidan  Co:  Sharidui  WY  aaaoi- 

Laodholding  Agaocy:  VA 

Property  Number  979110001 

Status:  Unutiliaad 

Comment:  3613  aq.  (L,  3  •toy  wood  frame 

masonry  veneered.  potaotUI  utiUtiea. 

poasible  asbestoa,  needs  ralMb. 

Bidg.79  i 

Medical  Center  ' 

N.W.  of  to%ra  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801* 
Landholding  Agiancy:  VA 
Property  Number  979110003 
Sutus:  Unutiliad 
Comment:  45  sq.  ft.,  1  story  brick  aod  tile 
frame,  limited  utilities,  moat  leoant  use  • 
leaervoir  bouse,  use  for  storaga  puipoaea. 

Land  (by  State)  , 

California  I 

Camp  Kobler  Annex 

McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 

Landholding  Agency:  Air  Force     j 

Property  Number  189010045         ' 

Status:  Unutilized 

Comment:  35.30  acres  -f  .11  acres  easement; 

3&f  acres  undeveloped;  potential  utilities; 

secured  area;  alternate  access. 
Norton  Com.  Facility  Annex 
Norton  AFB 

Sixth  and  Central  Streets 
Highland  Co:  San  Benadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number  189010194 
Status:  Excess 
Comment:  30.3  acres;  most  recant  use  - 

recreational  area;  portion  sabfect  to 

easements. 
Land  . 

VA  Medical  Center  ' 

Wilshire  and  Sawtelle  Boulevartls 
Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA  I 

Property  Number  979010077 
Status:  Underutilized 
Comment:  Approx.  30  acres  of  80  acre  tnct, 

7  acre  portion  contaminated,  portions  may 

be  environmentally  protected. 

Florida 

BuSiar  Zone,  VAMC  | 

10.000  Bay  Pines  Blvd. 
Bay  Pines  Co;  Pinellas  FL  33504- 
LandholJing  Agency:  VA 
Property  Nuinlwr:  979230016 
Status:  Unaerutilizad 
Comment:  approx.  20  acres,  storm  water 
retention  area 

Compound,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Fines  Co:  Fmellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  approx.  7  acres,  storage 
compound,  partially  wooded 

Illinois 

VA  Medkal  Centor 

3001  Green  Bay  Road 

North  Chicago  Co:  Lake  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 


UMI 


Statua:  Uaderutillzad 

riiimaiil  2.5  acraa,  cuiraDtly  beiog  used  as 

a  coostruction  staging  area  for  the  next  ft- 

8  years,  potential  utilities. 

Michigan 

VA  Medical  Canter 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  Ml  49016- 
Landholding  Agency:  VA 
Property  Nnmber  97901001 S 
Sutus:  Underatlliaad 
Comment:  20  acres,  used  as  exerdse  trails 
and  storage  areas,  potential  utilities. 

Minnesota 

BIdg.  43  Land  Site 

VA  Medical  Center 

54th  Street  8  48th  Avenue  South 

MinneepoUs  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number  979010005 

Status:  Underutilized 

Comment:  8.9  acres,  most  recent  use  • 

parking,  potential  utilities. 
Bldg.  227-229  Land 
VA  Medical  Center 
Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010006 
Status:  Underutilized 
Comment:  2.0  acres,  potential  utilities, 

buildings  occupied,  residence/garaga. 
VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Location:  Land  (Site  of  Building  15, 16,  21, 

48.  64,  T10) 
Landholding  Aganqr  VA 
Property  Number  979010024 
Status:  Underutilized 
Comment:  12.1  acres,  most  recent  use  - 

parking,  potential  utilities. 

Land  •  12  acres 

VAMC 

Near  5629  Minnehaha  Avenue 

Minneapolis  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number  979010031 

Status:  Unutilized 

Conmient:  12  acres,  possible  asbestos,  leased 

to  Department  of  Natural  Resources  as  a 

park  walking  traiL 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  I4Y  14424- 

Landhol(Ung  Agency:  VA 

Property  Number  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased. 

Pennsylvania 

VA  Medical  Center 
New  Castle  Road 
Butler  Co:  Butler  PA  16001- 
Landholding  Agency:  VA 
Property  Number  979010016 
Status:  Underutilized 
Conunent:  Approx.  9.29  acres,  used  lor 
patient  recreation,  potential  utilities. 
Land  No.  645 
VA.  Medical  Center 


Highland  Drive 

Pittsbuigh  Qx  AHegbeny  PA  15206- 

Location:  Between  Campania  and  Wiltsie 
StreeU. 

Landholding  Afsncy:  VA 

Property  Number  979010080 

Status:  Unutilized 

Comment:  52.42  acrea,  heavily  wooded, 
property  includes  dump  area  and 
numerous  site  storm  drain  outfaUa. 

SmtaUaO'e  Be 


Buildingt  (by  Stata) 
Nevada 

47  BIdgs. 

Nell  is  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landboldlng  Agency:  Air  Force 

Property  Number  189120001-189120047 

Statiu:  Unutilized 

Conunent:  1170  -  2750  sq.  ft.,  one  story 
family  housing,  easement  restrictions, 
potential  utilities.  ofT-site  renaoval  only. 

Blde|.400 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120048 

Status:  Unutilized 

Comment:  2464  Sq.  (t.  one  story,  most  recant 
use-maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  180120049 

Status:  Unutilized 

Com-nent:  2570  Sq.  ft.,  one  story,  most  recent 
use-Chapel,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  404 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  1 891 20U50 

Status:  Unutilized 

Comment:  2376  Sq.  ft,  one  story,  most  recent 
use-religious  education  {acility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120051 

Status:  Unutilized 

Comment:  2605  Sq.  ft.,  one  story,  most  recent 
use-child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

13  BIdgs. 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  dark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120052, 189120054- 
189120065 
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Status:  Unutilized 

Comment:  120  iq.  ft.  each,  one  itory,  moct 

recent  use-storage,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
Bldg.  3028 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8B018- 
Landholding  Agency:  Air  Force 
Property  Number  189120053 
Status:  Unutilized 
Comment:  60  sq.  ft.,  one  stoiy,  most  recent 

use-storage,  easement  reetrictions, 

potential  utilities,  off-site  removal  only. 

North  Dakota 

9  Bldgs. 

Fortuna  Air  Force  Station 

FcHtima  Co:  Divide  ND  58844- 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110095-189110103 
Status:  Excess 
Comment:  768  •  988  sq.  ft.;  2  to  3  bedroom 

single  fomily  housing  unit;  needs  rehab; 

off-site  use  only. 
36  Bldgs. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110104-189110121, 

189110127-189110144 
Status:  Excess 
Comment:  1203  -  2295  sq.  ft.;  3  bedroom 

single  family  housing  unit  with  attached 

garage;  needs  rehab;  off-site  use  only. 
14  Bldgs. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  DakoU  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highnvay  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110122-189110126, 

189110145-189110153 
Status:  Excess 
Comment:  364  -  672  sq.  ft;  1  and  2  stall 

vehicle  garage;  needs  rehab;  off-site  use 

only. 

Bldg.  1 

Fortune  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number:  189310066 

Status:  Excess 

Comment:  10859  sq.  ft,  l-stmy  concrete, 

needs  extensive  repairs,  presence  of 

asbestos 
38  Bldgs. 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landbolding  Agency:  Air  Force 
Property  Number  189310067-189310092, 

189310094-189310105 
Status:  Excess 


Comment:  62  -  5806  sq.  ft.,  1  or  2  story 
concrete  block,  wood  frame  or  metal,  needs 
extensive  repairs,  presence  of  asbestos 

Bldg.  35 

Fortuna  Air  Force  Station 

Extreme  northwestam  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310093 

Status:  Excess 

Comment:  14520  sq.  ft.,  5-story  concrete 
block,  needs  extensive  repairs,  presence  of 
asbestos 

Bldgs.  41-49,  51, 61, 62 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310106 

Status:  Excess 

Comment:  36-40  sq.  ft,  wood  frwne,  no 
utilities,  need  extensive  repairs,  presence 
of  asbestos,  most  recent  use  -  fire  hose 
storage 

Land  (by  State) 
Florida 

Springfield  Aimex  (VZTD) 
Tyndall  Air  Force  Base 
Springfield  Co:  Bay  FL  - 
Landholding  Agency:  Air  Force 
Property  Number:  189240053 
Status:  Unutilized 

Comment:  7.55  acres;  improved  w/parking 
lot,  2  loading  ramps  and  railroad  tracks. 
Minnesota 

Land  around  Bldg.  240-249,253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010007 

Status:  Unutilized 

Comment:  3.76  acres,  potential  utilities. 

Unsuitable  Propertiea 

Buildings  (by  State) 
Alabama 

84  Bldgs. 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number:  189010002-189010005, 
189030220-189030223, 189110165- 
189110167, 189120231-189120232, 
189130335-189130336, 189130369- 
189130381, 189140010-189140014, 
189220005-189220014, 189240013- 
189240019, 189310042-189310050, 
189320044-189320047, 189330045- 
189330065 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

22  Bldgs. 

GunterAFB 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency:  Air  Force 

Property  Number  189010011-189010013, 
189010015-189010016, 189010019- 
189010020, 189010022, 189040853- 
189040855, 189130349, 189140001- 
189140009, 189140021 

Status:  Unutilized 


Reason:  Secured  Area 
Alaska 

Bldg.  203 

Tin  Qty  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010296 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  roed,  Contamination 
Bldgs.  165. 150, 130 
Sparrevohn  Air  Force  Station 
21  CSC/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number;  189010298-189010300 
SUtus:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road,  Contamination 
Bldg.  306 

King  Salmon  Airport 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
Bldg.  1401 
Galena  Airport 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010302 
Status:  Unutilized 
Reason:  Seciired  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 

Bldgs.  11-230,  21-116,  43-010,  63-320,  63-325 

Elmendorf  Air  Force  Base 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010303-189010304, 

189010306-189010308 
Status:  Unutilized 
Reason:  Secured  Area,  Contamination 

Bldgs.  103, 110, 112-115, 118, 1018, 1025. 

1055 
Ft  Yukon  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010309-189010315, 

189010317-189010319 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination 
Bldgs.  107, 115, 113, 150. 152,  301, 1001. 

1003, 1055, 1056 
Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010320-189010329 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area,  Not 

accessible  by  road,  Contamination 
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BIdgl.  103-lOS.  110. 114. 202. 204-205, 1001. 

1015  ; 

KotzebiM  Air  Force  Station  i 

21  CSC/DEER 
EliModarf  AFB  Co:  Aacfaonga  AK  M60S- 

5000 
Landholding  AfBiiqr  Air  Pom 
Property  Number  189010330-189010339 
Status:  UnutiliMd 
Reason:  Secured  Area.  Isolated  aiaa.  Not 

accessible  by  road.  Contamination 

Bidg.50 

Cold  Bay  Air  Force  Station  i 

21CSG/DEER  ' 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Londholding  Agency:  Air  Force 
Property  Number  189010433 
Statue:  Uautiliaed 
Reason:  Isolated  area.  Arctic  aoriionment. 

Not  accessible  bjr  toad 

California 

Bldg.  40S2 

March  AFB 

ke  House  in  West  March 

Riverside  Co:  Rirerslde  CA  92S1fl|> 

Laadholding  Agency:  Air  Force 

Property  Number  189010082 

Status:  Unutilised 

Reason:  Within  airport  runway  dear  xone 

Bldgs.  392, 1182. 152. 159. 384  60  ABCnX 

Travis  Air  Force  Base 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landholding  Agency:  Air  Force 

Property  Number.  180010187-169010192 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  707, 575, 502.  23  63  ABG/DE 
Norton  Air  Faroe  Base 
Norton  Co:  San  Banadino  CA  92409-5045 
landholding  Agency:  Air  Poioe 
Property  Number  189010193-169010197 
Status:  Excess 
Reaaon:  Within  2000  ft.  of  flammabla  or 

explosive  material,  Secured  Area 

Bldgs.  100-101, 116,  202 
Point  Arena  Air  Force  Station 
Mendocino  CA  95468-5000 
L,andbolding  Agency:  Air  Fcvoe 
Property  Number  189010233-189010236 
Status:  Unutilizad 
Reason:  Secured  Area 


118  Bldgs. 

Vandenberg  Air  Force  Base 

Vandenbeig  AFB  Go:  Santa  Barliari  CA 
93437- 

Locatian:  Highway  1,  Highway  246.  Coast 
Road,  Ft  Sal  Road,  MipieUto  Cyn. 

Landholding  Agency:  Air  Forca 

Property  Number.  189010546-189010549. 
189010561-189010563. 189010567- 
189010560. 189010S71-189010S74, 
180010679-189010660. 169130360. 
169130362, 189140029, 189210011- 
169210019, 160210024- 169210029. 
189230007-189230013, 189230019- 
160230020, 160240044. 169240048- 
189240050, 189310012-189310019, 
169310024-169310025, 169310027- 
169310030. 169310032-169310041, 
169320009-189320031, 180330011- 
160330034 

Status:  Umitilixed 


Reason:  Sacorad  Area  (Sana  an  within  2000 
ft.  of  flammable  or  axpiaatra  malarial  and 
Sana  are  extanslveiy  deteriorated) 

Colorado 

House  on  Tnct  107 

Falcon  Air  Force  Base 

Co:  El  Paso  CO  60912 

Landholding  Agency:  Air  Foree 

Property  Ntmiber  189320008 

Status:  Unutilised 

Reason:  Secured  Area 

Bldgs.  712,  518,  505,  504,  503,  502. 32. 27, 

23 
Buckley  Air  National  Guard  Has* 
Aurora  Co:  Arapahoe  00  80011-9599 
Landholding  Agpncy:  Air  Forca 
Propeity  Number.  189330002-189330010 
Status:  Unutilind 
Reason:  Secured  Area,  Extensive 

deterioration 


UMI 


Bldgs.  1900, 1304 
436  CSC  Dover  AFB 
Dover  Co:  Kent  DE  19902-5516 
Landholding  Agency:  Air  Force 
Propnty  Number  189120230, 189140018 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Florida 

Bldg.  902 

Tyndall  Air  Force  Base 

Panama  Qty  Co:  Bay  FL  32403-5000 

Landholding  Agency:  Air  Force 

Property  Number  189130348 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  400, 430 

Patrick  Air  Force  Base 

Cocoa  Beach  Co:  Brevard  FL  32925- 

Landholding  Agency:  Air  Faroe 

Property  Number  189220001-169220002 

Statur  Unutilized 

Reason:  Secured  Area 

Bldgs.  1176, 1179.  659,  321,  510 

Patrick  Air  Force  Base  Co:  Brevard  FL  32935- 

Landholding  Agenc3r:  Air  Forca 

Property  Number  189240029-189240031. 

189320001-189320002 
Status:  UnutiUzed 
Reason:  Secured  Area,  Extensive 

Detarioratlaa 

Bldgs.  556, 575 

Patrick  Air  Force  Base  Co:  Brevard  PL  32925- 

Landboldlng  Agency:  Air  Force 

Property  Number  169320003-189320004 

Status:  Unutiliaed 

Reason:  Secund  Area.  Within  2000  ft.  of 
flammable  or  axploaive  material,  Whhin 
airport  runwray  dear  zone.  Extensive 
deterioration 

Bldg.  184,  MacDill  AFB 

MacDill  AFB  Co:  Hillsbourgh  FL  33606- 

Landholding  Agency:  Air  Fores 

Property  Number  1^9320100 

Status:  Unutilized 

Reason:  Extensive  deterioratioB 

Fadllty  90523 

Gape  Canavaral  APS 

Gape  Canaveral  APS  Co:  Brevard  PL 

Landholding  Agency:  Air  Faroe 

Property  Number  189330001 

Status:  Underutilized 


Reason:  Secured  Am 

Idaho 

Bldgs.  1012,  923. 604 

Mountain  Home  Air  Force  Base 

Go:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number  189030004-189030006 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  229 

Mt.  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Mt  Home  AFB  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Within  airport  runway 

clMTzone 

Illinois 

Bldg.  3191 

Scott  Air  Force  Base 

East  Drive  375/ ABG/DE 

Scott  AFB  Co:  St.  Clair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number  189010247 

Status:  Unutilized 

Reason:  Within  airport  runway  dear  zona. 

Secured  Area 
Bldgs.  3670. 503,869, 865 
Scott  Air  Forca  Base 
Scott  AFB  Co:  St  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number  189010248, 18901072S, 

189110087,189130347 
Status:  Unutilized 
Reason:  Secured  Area 

Indiwit 

Bldgs.  21,  22. 62  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency.  VA 

Property  Number  979230001-979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Go:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110- 

Landholding  Agency:  Air  Forca 

Property  Number  189310000 

Status:  Unutilized 

Reason:  Other 

Comment:  Fuel  pump  station 

Bldg.  00736 
Sioux  Gateway  Airport 
Sioux  Go:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Foroa 
Property  Number  189310010 
Status:  Unutilizad 
Reason:  Other 
Comment:  Pump  station 

Louisiana 

Bldg.  3477 
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BtficMUle  Air  Foica  B«M 

DaTit  Avmu0 

Barkadala  AFB  Go:  Bowior  LA  71110-5000 

Landbolding  Agency:  Air  Faro* 

Property  Number  189140015 

Statu*:  Unutilized 

Reaeon:  Secured  Are* 

Maryland 

Bldgs.  4-5. 3427 

Brandywine  Storage  Annex 

1776  ABW/DB  Brandywin*  Road.  Route  381 

Andrews  AFB  Co:  Prince  Geocgea  MD  20613- 

Landbolding  Agency:  Air  Pone 

Property  Number  180010261, 180010264, 

189140016 
Status:  Unutilized 
Reason:  Secured  Area 

Massacbusettt 

Bldgs.  1900, 1833 
Westover  Air  Poroe  Base 
Chicopee  Go:  Hampden  MA  01022- 
Landbolding  Agency:  Air  Faroe 
Property  Number  180010438, 180040002 
Status:  Unutilized 
Reason:  Secured  Area 

Michigan 

12  Bldgs. 

Selfridge  Air  National  Guard  Base 
Selfridge  Go:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number  189010522-189010533 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010810 
Status:  Excess 

Reason:  sewage  treatment  and  disposal 
bcility. 

Bldgs.  09-100 

Calimiet  Air  Force  Staticm 

Calumet  Co:  Keweenaw  MI  49913- 

Landbolding  Agency:  Air  Faroe 

Property  Number  189010831-189010832 

Status:  Excess 

Reason:  water  well 

Bldgs.  118, 120, 168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landbolding  Agency:  Air  Faroe 

Property  Number  189010675-189010876, 

189010878 
Status:  Excess 
Reason:  Gasoline  Station 
Bldg.  166 

Calumet  Air  Foroe  Station 
Calumet  Go:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Faroe 
Property  Number  189010877 
Status:  Excess 
Reason:  Pump  lift  station. 
Bldg.  69      V 

Calumet  Air  Force  Station 
Calumet  Go:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010689 
Status:  Excess 

Reason:  Sewer  pump  fodlity. 
Bldg.  2 

Calumet  Air  Force  Station 
Calumet  Go:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Foraa 
Property  Number  189010890 
Status:  Excess 
Reason:  Water  pump  station 

Minnesota 

Bldgs.  641, 643, 646. 665 
Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  55111-4098 
Landbolding  Agency:  Air  Faroe 
Property  Number  189310003-189310006 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Missouri 

Bldgs.  42, 45-47, 61 

Jefferson  Barradcs  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landbolding  Agency:  Air  Force 

Property  Number  189010726, 189010728- 

189010731 
Status:  Unutilized 
Reason:  Secured  Area 

Montana 

8  Bldgs. 

Malmstrom  AFB 

Malmstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189010076-189010080, 

189010722-189010723. 189040057 
Status:  Unutilized 
Reason:  Secured  Area,  Other  environmental 

(Some  are  within  2000  ft.  of  flammable  or 

explosive  material) 

Nelvaska 

Offiitt  Communications  Annex-i3 
Offiitt  Air  Force  Base 
Scribner  Co:  Dodge  NE  68031- 
Landbolding  Agency:  Air  Force 
Property  Number  189210006 
Status:  Unutilized 
Reason:  former  sewage  lagoon 
Bldgs.  637, 639 , 
Lincoln  Municipal  Airport 
2301  West  Adams 
Lincoln  Co:  Lancaster  NE  68524- 
Landholding  Agency:  Air  Force 
Property  Number  189230021-189230022 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  31,  311, 401, 416, 417,  545 
Offutt  Air  Force  Base 
Ofiutt  Co:  Sarpy  NE  68113- 
Landholding  Agency:  Air  Force 
Property  Number  189240007-189240012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agenc3r:  Air  Force 
Property  Number  189320058 
Status:  Excess 
Reason:  Generate 
New  Hampshire 
Bldgs.  101, 102. 104 
New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landbolding  Agency:  Air  Force 
Property  Number  189320005-189320007 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 


New  Mexico 

12  Bldgs. 

HoIIoman  Air  Force  Base 

HoUoman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force 

Property  Number  189130333, 189240032- 

189240042 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  874. 1258 
HoUoman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 
Property  Number:  189320041-189320042 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

Deterioration 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Palls  International  Airport 

914th  Tactical  Airiift  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landbolding  Agency:  Air  Force 

Property  Number  189010075 

Status:  Unutilind 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
14  Bldgs. 

GrifTiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  Number:  189140022-189140023. 

189230001-189230003, 189240020- 

189240028 
Status:  Excess 
Reason:  Secured  Area  (Some  are  within 

airport  nmwray  clear  zone) 
Bldg.  759,  Hancock  Field 
6001  East  Molloy  Road 
Syracuse  Co:  Onondaga  NY  13211-7099 
Landbolding  Agency:  Air  Force 
Property  Number  189310007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

North  Carolina 

Bldg.  187  '" 

Pope  Air  Force  Base 

317  CSG/DE  Railly  Road 

Pope  AFB  Co:  Cumberland  NC  28306-5045 

Landbolding  Agency:  Air  Force 

Property  Number  189010262 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4230  -  Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-500S 

Landbolding  Agency:  Air  Force 

Property  Number  189120233 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  600,  602-607, 612, 619, 6606 

Pope  Air  Force  Base 

Fayetteville  Co:  Cumberiand  NC  28306-2890 

Landbolding  Agency:  Air  Force 

Property  Number  189330035-189330044 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 
Asheville  Co:  Buncombe  NC  28805- 
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Ludbolding Aganqr: VA_  _ 
Property  NumMr  97W100M 
Status:  UndanitUiMd 

:  Friable  wbestoc 


Propetty  Number  1S9320054 
Status:  Undenitiliaid 
Raeeoo:  Secured  Ana 


NorthDakota 

Bldg.  422 

Minol  Air  For*  Base 
Mlnot  Co:  Ward  ND  M705- 
Landbolding  Agency:  Air  Farce 
Property  Number  1890107Z4 
Status:  Underutiliaed 
Reason:  Secured  Area 

Bldg.  50 

Foctuna  Air  Force  Station 

Extreme  northweetem  comer  of  North  Dakota 

Fortune  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310107 

Status:  Excess 

Reeson:  garbage  incinerator 

7  Bldgs.  I 

Minot  Air  Force  Base  I 

Minot  Co:  Ward  ND  58701- 
Landbolding  Agency:  Air  Force 
Property  Number  189320034-189320040 
Status:  Unutilized 
Reason:  Secured  Area 

Ohio 

Bldgs.  404-405 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landbolding  Agency:  Air  Force 

Property  Number  189220015-189220016 

Status:  Unutilind 

Reeson:  Secured  Area 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 
Enid  Co:  Garfield  OK  73705-5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010204 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toe  Baia  Co:  Toe  Baja  PR  00750- 

Landholding  Agency:  Air  Force 

Property  Number  189010544 

Status:  Underutilized 

Reeson:  Secured  Area 

South  Dakota 

Bldgs.  88513, 88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Lttidholding  Agency:  Air  Force 

Property  Number  189210001-189210002 

Status:  Unutilized 

Reason:  Bxtaiuive  deterioration 


Bldgs.  200-206  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189320048-189320053 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 


Bldg.  60,  VAMC  Mountain  Home 
Johnson  Co:  Washington  TN  37604- 
Landholding  Agency:  VA 
Property  Number  979220005 
Status:  Unutilized 

:  Extensive  deterioration 


Texas 

Bldg.  400 

Laughlin  Air  Force  Base 

Val  Varde  Ca  Co:  Val  Verde  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of 

Del  Rio.  Texas. 
Landbolding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runivay 

deer  zone 
Bldgs.  645, 02106 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489- 
Landholding  Agency:  Air  Force 
Property  Number  189010210, 189210005 
Status:  Excess 
Reason:  Secured  Area 
Bldgs.  24-26 

Olin  E.  Teague  Veterans  Center 
1901  South  1st  Street 
Temple  Co:  Bell  TX  76504- 
Ijiwholding  Agency:  VA 
Property  Number  979010050-9790100S2 
Status:  Unutilized 
Reason:  Friable  asbestos 

Utah 

Bldg.  789 

Hill  Air  Force  Base 
Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Number  189040859 
Statiu:  Unutilized 

Reason:  Within  airport  runvray  clear  zone. 
Secured  Area 

Washington 

34  Bldgs. 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 

Landbolding  Agency:  Air  Force 

Property  Number  189010139-189010159, 

189310053-189310065 
Status:  Unutilized 
Reeson:  Secured  Area  (Some  are  mrithin  2000 

ft.  of  flammable  or  explosive  material) 

Bldg.  100.  Geiger  Heightt 

Grove  and  Hallet  Stieeta 

Fairchild  AFB  Co:  Spokane  WA  99204- 

Landbolding  Agency:  Air  Force 

Property  Number  189210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1,  Waste  Annex 

West  of  Craig  Road  Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Number  189320043 

Status:  Unutilized 

Reason:  Seciuvd  Area 

Wisconsin 

Bldgs.  204.  306  440  Airlift  Wing 
Gen.  Mitchell  lAP 


Milwaukee  Co:  Milwaukee  WI 53207-6299 
Landbolding  Agency:  Air  Force 
Property  Number  189320032-189320033 
Status:  Unutilized 
Reason:  Secured  Area 

Wyoming 

12  Bldgs. 

Warren  Air  Force  Base 

Cheyenne  Co:  Laramie  WY  82005- 

Landbolding  Agency:  Air  Fwca 

Property  Number  189010198-189010203, 

189240001-189240006 
Status:  Unutilized 
RMSon:  Secured  Area 
Bldg.  95 
Medical  Center 

N.  W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110004 
Status:  Unutilized 
Reeson:  Sewage  digester  for  disposal  plant. 

Bldg.  96 

Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 

Sheridan  Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110005 

Status:  Unutilized 

Reason:  Pump  house  for  sewage  disposal 

plant 
Structure  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110006 
Status:  Unutilized 
Reason:  Mechanical  screen  for  sewage 

disposal  plant. 
Structure  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110007 
Status:  UnuUlizad 
Reason:  Dosing  tank  for  sewage  disposal 

plant. 

Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110008 
Status:  Unutilized 

Reason:  Chlorination  chamber  for  sewage 
disposal  plant.     ■ 

Land  (by  State) 

Campion  Air  Force  Station 

21CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landbolding  Agency:  Air  Force 
Property  Number  189010430 
Status:  Unutilized 
Reason:  Isolated  area,  Arctic  environment, 

Not  accessible  by  road 
Lake  Louise  Recreation 
21CSG-DEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
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Landbolding  Agancy:  Air  Forca 
Property  Number  189010431 
Status:  Unutilind 
Reason:  Isolated  area,  Arctic  ooatt,  Not 

accessible  by  road 
Nikolsld  Radio  Relay  Site 
21CSG/DBER 
Blmendorf  AFB  Co:  Ancban«e  AK  0«$O6- 

5000 
Landbolding  Agency:  Air  Faroe 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Isolated  area,  Arctic  coast.  Not 

accessible  by  road 

Cali&vnia 

DVA  Medical  Center 

4951  Arroyo  Road 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number  979010023 

Status:  Unutilized 

Reason:  750,000  gallon  «rater  reservoir. 

Florida 

Land 

MacDill  Air  Force  Base 

6601  S.  Manhattan  Avenue 

Tampa  Co:  Hillsborough  FL  33608-' 

Landbolding  Agency:  Air  Force 

Property  Number  189030003 

Status:  Excess 

Reason:  Floodway 

Wildlife  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landbolding  Agency:  VA 

Property  Number  979230004 

Status:  Underutilized 

Reason:  Inaccessible 

Louisiana 

Land  -  3.4  acres 
VA  Medical  Center 
2501  Shreveport  Highway 
Alexandria  Co:  Rapides  LA  71301- 
Landholding  Agency:  VA 
Property  Number  979010010 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Maryland 

Land 

Brandywine  Storage  Annex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  189010263 

Status:  Unutilized 

Reason:  Secured  Area 

Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
SL  Qoud  Co:  Stems  MN  56303-   . 
Landbolding  Agency:  VA 
Property  Number  979010049 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

New  Mexico 

Facility  75100 

Holloman  Air  Force  Base  Co:  Otero  NM 

88330- 
Landholding  Agency:  Air  Force 


Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Araa 

NewYorii 

Tractol,4 

VA  Medical  Center 

BaUi  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landbolding  Agency:  VA 
Property  Number  979010011, 979010014 
SUtus:  Unutilized 
Reason:  Secured  Araa 
Tracts  2, 3 
VA  Medical  Center 
Batii  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  Sute  Route 

17. 
Landbolding  Agency:  VA 
Property  Number  979010012-979010013 
Status:  Underutilized 
Reason:  Secured  Area 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southeast  of  Rapid  City,  SD 

1 1/2  miles  south  of  Highway  44  Co: 

Shannon  SD 
Landbolding  Agency:  Air  Force 
Property  Number  189210003 
Status:  Unutilized 
Reason:  Secured  Area 

Virginia 

Parcel  1  (Byrd  Field) 
Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number  189010435 
Status:  Unutilized 
Reason:  Floodway 
Parcel  3.  (Byrd  Field) 
Richmond  LAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landhoiding  Agency:  Air  Force 
Property  Number  189010436 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

Parcel  2,  (Byrd  Field) 

Richmond  LAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010437 

Statxis:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
ANC  Site 
Camp  Pendleton- 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number  189010589 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Fairchild  AFB 

SE  corner  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010137 

Status:  Unutilized 


Reason:  Secured  Area 
Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Location:  NW  corner  of  base 
Landholding  Agency:  Air  Force 
Property  Number  189010138 
Status:  Unutilized 
Reason:  Secured  Area 

(Doc.  93-18792  Filed  8-5-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-040-03-4320-04] 

Rock  Springs  District  Grazing 
Advisory  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting  of  the  Rock 

Springs  District  Grazing  Advisory 
Board. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Rock  Springs  District 
Grazing  Advisory  Board.  Notice  of  this 
meeting  is  required  under  Public  Law 
92-463. 

DATES:  September  10, 1993, 9  a.m.  until 
4  p.m. 

ADDRESSES:  Rock  Springs  District  Office. 

Bureau  of  Land  Management,  Highway 

191  North,  Rock  Springs,  Wyoming 

82902-1869. 

FOR  FURTHER  INFORMATICN  CONTACT: 

Marlowe  E.  Kinch,  District  Manager, 

Rock  Springs  District,  Bureau  of  Land 

Management,  P.O.  Box  1869,  Rock 

Springs,  Wyoming  82902-1869,  (307) 

382-5350. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Introductions  and  opening  remarks 

2.  Election  of  a  Chairman  and  Vice- 
Chairman 

3.  Green  River  Resource  Area  Resource 
Management  Plan 

4.  Big  Sandy  River  Project 

5.  Improvements  proposed  for 
completion  in  FY94  with  range 
betterment  (8100)  funds 

6.  Update  on  wild  horse  gathering 

7.  Update  on  District  wildlife  program 

8.  Update  on  Cumberland/Uinta 
Allotment 

9.  Public  comment  period 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  2:30 
and  3  p.m.,  or  file  written  statements  for 
the  Board's  consideration. 

Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  District 
Manager,  Bureau  of  Land  Management. 
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Highway  191  North.  P.O.  Box  1889. 
Rock  Springs.  Wyoming  82902-1869.  by 
SeptenuMf  9. 1993.  Deoanding  on  the 
number  of  persons  wisning  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hotus)  within  30  days 
followdng  the  meeting. 


Kitrict  Manager. 

[PR  Doc  93-18788  Filed  ft-6-03: 8:45  im] 


[AZ-820-03-4210-08:  AZA  22922  el  tL] 

Artiona;  Conveyanc*  of  Federal 
Minaral  Intaraat  Appllcationa 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  1719(b),  the  following 
applications  have  been  filed  for  the 
conveyance  of  certain  Federally-owned 
mineral  interests  within  each 
accompanying  land  description: 

Gila  and  Salt  Ihrw  Maridiaa.  Arisoaa 
AZA-22922 

T.  10  S..  R.  14  R. 

Sees.  12  and  13. 
T.  10  S.,  R.  IS  B.. 

Sacs.  S  and  7. 

AZA-23415 

T.  20S.,R.9B.. 

Sac  25. 
T.  20  S.,  R.  10  E.. 

Sacs.  13. 14, 15. 23, 24,  28,  29,  30, 32,  and 
36. 
AZA-23870* 
T.  11N.,R.24B.  I 

Sacs.  8, 10. 12, 14,  and  22. 
T.  12  N..  R.  24  B.. 

Sees.  30. 

AZA-24062 

T.  19  S..  R.  14  B.. 
Sees.  27  and  28. 

AZA-24090 

T.  19  S..  R.  14  E., 
Sees.  21  and  22. 

AZA-24709 

T.  8  N.,  R.  1  W.. 

Sees.  6, 20. 21,  and  22. 
T.  8  N..  R.  2  W.. 

Sacs.  10  and  15. 
T.  9  N..  R.  2  W.. 

Sees.  23.  24.  25,  and  26. 
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AZA-25360 

T.  12N.,R.5W.. 
Sacs.  25. 26. 33, 34.  and  35. 

AZA-25510 

T.  21  S.,  R.  12  B.. 
Sec  24. 

AZA-25950 

T.  24  S.,  R.  22  E, 
Sec  9. 

ARA-26183 

T.  17  S.,  R.  13  B.. 

Sees.  27  and  34. 
T.  18  S..  R.  13  E.. 

Sees.  3  and  4. 

AZA-27169 

T.  20  S..  R.  13  B.. 
Sec  12. 

The  mineral  interests  may  be 
conveyed  in  whole  or  in  part. 

The  pxirpose  of  conveyance  is  to  allow 
consolidation  of  surface  and  subsurface 
ownership  where  there  are  no  known 
mineral  values,  or  in  those  instances 
where  the  reservation  of  mineral 
interests  to  the  United  States  interferes 
with  or  precludes  appropriate  non- 
mineral  development  of  the  lands  and 
such  development  would  be  a  more 
beneficial  use. 

SUPPI^UaiTARY  MfORMATION: 
Concerning  this  application  may  be 
obtained  Gram  the  Branch  of  Lands 
Operations.  Arizona  State  Office. 
Bureau  of  Land  Management,  3707 
North  Seventh  Street,  Phoenix,  Arizona 
85011.  Telephone  (602)  650-0518.  Upon 
publication  of  this  notice  in  the  Federal 
Register  the  mineral  interests  owned  by 
the  United  States  in  the  lands  under 
application  shall  be  segregated  to  the 
extent  that  they  will  not  be  open  to 
appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  applications  shall  terminate 
upon  issuance  of  a  conveyance 
document  of  such  mineral  interests, 
upon  final  rejection  of  the  application, 
or  two  years  fit}m  the  date  of 
publication  of  this  notice,  whichever 
comes  first. 

MaryJoYoaa. 

Chiaf,  Branch  of  Lands  Operations. 

(FR  Doc.  93-18806  Filed  8-5-93;  8:45  am] 
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(AZ-020-03-^10-11-A004;  AZA-28010] 

Racalpt  of  Convayance  of  Mineral 
Intaraat  Application 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  minerals  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  aggregating  approximately 
33,064.405  acres,  are  segregated  and 


made  unavailable  for  filings  under  the 

Kneral  mining  laws  and  the  mineral 
ising  laws  to  determine  their 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interest  will  be  conveyed 
in  whole  or  in  part  upon  favorable 
mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
minerial  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Raid,  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027 
(602)  780-8090.  Serial  Number  AZA- 
28010. 

Gila  and  Salt  River  Base  and  Meridian, 
Maricopa  County,  Arizona. 
Parcell 

T.  4  N..  R.  4  W., 
Sec  7.  lota  1  thru  4,  inclusive,  Ei/iW>/i, 

EVi; 
Sec  18,  lots  1  thru  4,  inclusive,  E^/zW^/z, 
E'AEVi. 
T.  3  N.,  R.  5  W., 
Sec  3,  lots  1  thru  4,  inclusive,  S^/tN'/^, 

S'/i; 
Sec.  4,  lota  1  thru  4,  inclusive,  S>/^N>/^, 

SVi; 
Sec  5.  lota  1  thru  4,  inclusive,  S</^N*/i, 

SVi; 
Sec  6,  lota  1  thru  7,  inclusive,  SEV4NWV4, 

S'/iNEV4.  E'/iSWV*,  SEV«; 
Sec  7,  lota  1  thru  4,  inclusive,  E'/iWi/i, 

EV^; 
Sec.  8,  all,  except  CAP  portion; 
Sec.  9,  all,  except  CAP  portion; 
Sec.  10,  all; 
Sec  11,  WV^: 
Sec  14,  V/Vi; 
Sec  15  all' 

Sec  23!  E'/iNEV4,  WV1NWV4. 
T.  4  N.,  R.  5  W., 
Sec  1  lota  1  thru  4,  inclusive,  S</iNiy<i,  S^/i; 
Sec.  3,  lots  1  thru  4,  inclusive,  S^/^Ni/t, 

SVi; 
Sec  4,  lota  1  thru  4,  inclusive,  S'/zN^/^, 

S'/i; 
Sec  5.  lota  1  thru  4,  inclusive,  S</^N>/^. 

S'/i; 
Sec  6,  lota  1  thru  7,  inclusive,  S^/^NE'/i, 
SEV4NWV4,  EV2SWV4,  SEV4; 
Sec.  7,  Lota  1  thru  4,  inclusion,  EVSiW'/t,  E>/^ 

Sec.  9,  all; 
Sec  10,  all; 
Sec  11,  all; 
Sec  12,  all; 
Sec.  13,  all; 
Sec  14,  all; 
Sec  15,  all: 
Sec  17.  all; 

Sec  18.  lota  I  thru  4.  inclusive,  E<AW<^. 
EVt; 
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Sec.  19,  lots  1  thru  4,  inclusive. 

Sec  20,  all; 
Sec  21,  all; 
Sec  22,  all; 

Sec.  24,  all; 

Sec.  25  WV^.  WV^NEy4,  SBy4SEV4; 

Sec.  26,  all; 

Sec.  27,  all; 

Sec.  29,  all; 

Sec  30,  lots  1  thru  4,  inclusive, 

EMiWVi.EVi; 
Sec  31,  lots  1  thru  4,  inclusive,  E'/^W'/t, 

EVt; 

T.  3N.,R.8W., 

Sec.  1,  lots  1  thru  4,  inclusive,  SV^NVt, 
SV«; 

Sec  3.  loU  1  thru  2,  SV^NE'A,  SEy4 

Sec  11 BV^; 

Sec  12,  all. 
T.  4  N..  R.  6  W., 

Sec  25,  NEV4,  NBV4NWV4.  SViNWWi,  SVi; 

Sec  26,  all; 

Sec.  27,  EV4; 

Sec.  34.  E'/i; 

Sec.  35,  all; 

Sec  36.  N'/&,  SEy4. 

Parcel  2 

T.  5  N..  R.  4  W., 
Sec  33.  S»AWy4NWV4SEy4. 

Parcel  3 

T.  3  N.,  R.  5  W., 
Sec  14,  WV2SEV4. 

Parcel  4 

T.  3  N..  R.  5  W., 
Sec  23.  W%NEy4,  EViNWy4. 

Parcel  S 

T.  4  N..  R.  4  W.. 
Sec  8,  EV^. 

Parcels 

T.  5  N..  R.  4  W.. 

Sec  4.  SEy4. 

Parcel  7 

T.5  N.,  R.  4  W. 
Sec.  9,  EV^ 

Parcels 

T  S  N    R.  4  W 

Sec  10,  SWviNEi/4.  NWy4SEV4. 

Parcel  9 

T  5  N    R  4  W 

Sec  33]  N\^NWy4SWV4SEy4. 
Parcel  10 

T.  5  N.,  R.  4  W.. 

Sec  4,  lot  1. 
T.  6  N.,  R.  4  W., 

Sec  33.  EVt  except  west  1100  i^.  thereof. 

Consisting  of  33.064.40  acres,  more  or  less. 
Minerals  Resenration— All  Minerals 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Rnister  as 
provided  in  43  CFR  2720.1-l(b).  the 
mineral  interests  owned  by  the  United 


States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  ^  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  seKregative 
effect  of  the  application  shall  terminate 
either  upon  issuance  of  a  patent  or  deed 
of  such  mineral  interest;  upon  final 
rejection  of  the  application;  or  two  years 
form  the  date  of  filing,  July  23, 1993, 
whichever  occurs  first. 

Dated:  August  2, 1993. 
G.  L.  Cheaise, 
District  Manager. 

[FR  Doc  93-18882  Filed  8-5-93;  8:45  am] 
BSUNO  COOe  4310-3»-M 


[NM-920-4210-06:  NMNM  S2392] 

Nolle*  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGEfWY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

StJMIlARY:  The  Bureau  of  Reclamation 
proposes  that  a  withdrawal  for  the  Rio 
Grande  Project  continue  for  an 
additional  SO  years.  The  land  will 
remain  closed  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  should  be  received  by 
November  4, 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  BLM,  New  Mexico  State  Director, 
P.O.  Box  27115.  Santa  Fe,  NM  87502- 
7115. 

FOR  FURTHER  MFORMATION  CONTACT: 
Georgiana  E.  Armijo.  BLM.  New  Mexico 
State  Office.  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that  the 
withdrawal  of  land  made  by  Secretarial 
Order  dated  December  19. 1934  be 
continued  for  a  period  of  50  year 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.c.  1714(f)  (1988).  The  land 
is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  24  S..  R.  1  B.. 

Sec  12.  lot  1; 

Sec  13  lots  6.  7.  and  8. 

The  area  described  contains  97.86  acres  in 
Dona  Ana  County. 

The  withdrawal  is  essential  for 
protection  of  the  Rio  Grande  Project. 
The  withdrawal  currently  segregates  the 
land  from  surface  entry  and  mining  but 
not  from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 


withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  addrsss 
indicated  above. 

The  authorized  officer  of  the  Biueau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  Pre«ident,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawal  will 
continue  tmtil  such  final  determination 
is  made. 

Dated:  July  28. 1993. 
Kathy  Eaton. 
Acting  State  Director. 
(FR  Doc.  93-18702  Filed  8-5-93;  8:45  am] 
BtLUNO  coos  4310-FB-M 


Minerala  Management  Servica 

Outer  Continental  Shaif,  Waatam  Gulf 
of  Mexico 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTK)N:  Notice  of  Leasin;;  Systems.  Sale 

143. 

Section  8(a)(8)  (43  US  C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

a.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

b.  Designating  the  tracts  to  be  offered 
under  eadi  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidding  Systems  to  be  Used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  143, 
blocks  will  be  oniared  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fixed  16%-percent  royalty  on  all 
tmleased  blocks  in  less  than  400  meters 
of  water;  and  (b)  bonus  bidding  with  a 
fixed  l2V^-percent  royalty  on  idl 
remaining  unleased  blocks. 

a.  Bonus  Bidding  With  a  16*/a-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
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paynMoUbut  may  yield  moie  rewards 
if  a  commarcial  field  is  disoovarad.  The 
relatively  high  front-end  bonus 
payments  may  encoiirage  rapid 
explotation. 

b.  Bonos  Bidding  Wth  a  12Vi'Percmt 
Royrdty.  Ibis  system  is  authorized  by 
Mdian  (SXaXlXA)  of  the  OCSLA.  h  has 
been  chosen  far  certain  deeper  water 
blocks  proposed  for  the  Western  Gulf  of 
Mexico  (Sale  143)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shaUow-watar  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  econ«a»ically  davelopaUe 
discovery  on  a  block  in  such  high-cost 
areas  under  a  IZV^percent  royalty 
sjrstem  wotild  be  less  than  for  the  same 
blocks  under  a  18%-percent  royalty 
system.  As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition, 
the  lower  royalty  rate  system  is 
expected  to  encourage  more  rapid 
production  and  hi^iar  economic  profits. 
It  is  not  anticipated,  however,  that  the 
largsr  cash  bonus  bid  associatad  with  a 
lower  royalty  rate  will  significantly 
reduce  competition,  since  the  higher 
costs  for  exploration  and  development 
are  the  primary  constraints  to 
competition.  ; 

Z.  Designation  of  Blocks.  The 
selectioo  of  blocks  to  be  ofiared  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  ad)ac8nt,  previously 
leased  blocks  were  considered  to 
enhance  ordarly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
Ux  the  12V^percmt  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  hi^-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  Map  2 
entiUed  "Westnn  Gulf  of  Mexico  Lease 
Sale  143— Final  Bidding  Systems."  This 
map  is  available  from  the  Minerals 
ManagBnent  Service,  Gulf  of  Mexico 
Region,  1201  Efanwood  Pask  Boulevard, 
New  Orleans.  Louisiana  70123-2394. 

Datsd:  August  2. 1093.  j 

Tom  Fry,  ' 

Director,  MoMitys  MonofBinent  Scnrica. 
BobAi^rtra^ 

namni^mr^^  I 

Amigtant  Secretary,  Laid  aad  >)Bfmah 

Maitagnuent. 

[FR  Doc  «»-18814  Piled  8-S-93:  S:45  am) 
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agency:  Minerals  Management  Service. 

Interior. 

ACTKM:  Notice  of  sale. 

1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C  1331-1356, 
(1988)),  and  the  regulations  issued 
thereunder  (30  CFR  part  256). 

2.  Filing  of  Bids.  Sealed  bids  will  be 
received  by  the  Regional  Director  (RD). 
Gulf  of  Mexico  Region,  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normal  business  hours  (8  a.m.  to 
4  p.m.  Central  Standard  Time  (c.s.t.)) 
until  the  bid  submission  deadline  at  10 
a.m.,  Tuesday,  September  14, 1993. 
Hereinafter,  all  times  dted  in  this 
Notice  refer  to  cs.t.  unless  otherwise 
stated.  Bids  will  not  be  accepted  the  day 
of  bid  opening,  Wednesday,  September 
15, 1993.  Bids  received  by  the  RD  later 
than  the  time  and  date  specified  above 
will  be  returned  unopened  to  the 
bidders.  Bids  may  not  be  modified  or 
withdravm  unless  written  modification 
or  Mrritten  withdrawal  request  is 
received  by  the  RD  prior  to  10  a.m., 
Tuesday,  September  14, 1993.  Bid 
opening  time  will  be  9  a.m., 
Wednesday,  September  15, 1993,  at  the 
Clarion  Hotel.  1500  Canal  Street,  New 
Orleans,  Louisiana.  All  bids  must  be 
submitted  and  will  be  considered  in 
accordance  with  applicable  regulations 
including  30  CFR  part  256.  The  list  of 
restricted  joint  biddws  which  applies  to 
this  sale  appeared  in  the  Federal 
Register  at  58  FR  18416.  published 
April  9. 1993. 

3.  Method  of  Bidding.  A  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Gas  and  Oil  Lease  Sale 
143.  not  to  be  opened  until  9  a.m..  c.s.t. 
Wednesday,  September  15, 1993,"  must 
be  submitted  for  each  block  bid  upon. 
The  sealed  envelope  and  the  bid  should 
contain  the  following  information:  the 
company  name,  qualification  niunber, 
area  number  and/or  name  (abbreviations 
acceptable),  and  the  block  number  of  the 
block  bid  upon.  In  addition,  the  total 
amount  bid  must  be  in  whole  dollar 
amounts. 

Bidders  must  submit  with  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of 
the  U.S.  Department  of  the  Interior — 
Minerals  Management  Service.  For 
identification  purposes,  the  company 
name  and  company  qualification 
number  should  also  appear  on  the  check 


or  draft  together  %vith  the  bid  block 
identification  (abbreviations 
acceptable).  No  bid  for  less  than  all  of 
the  unleased  portions  of  a  block  will  be 
considered. 

All  documents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  Gulf  of 
Mexico  regional  office.  Partnerships  also 
need  to  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidatioa  of 
bidders. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  $25  or 
more  per  acre  or  fraction  thereof. 

(b)  Yearly  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  fraction  thereof. 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  ro]ralty  of  $5  per 
acre  or  fraction  thereof  The  following 
royalty  systems  will  be  used  in  this  sale: 

(1)  Leases  With  a  12'/^Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater  as  shown  on  Map  2  (see 
paragraph  12).  Leases  issued  on  the 
blocks  ofiered  in  this  area  will  have  a 
fixed  royalty  rate  of  12V2  percent. 

(2)  Leases  With  a  16'/3-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  Map  2).  Leases  issued  on 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  16%  percent. 

5.  Equal  Opportunity.  Each  bidder 
must  qualify  for  the  sale  by  submitting 
prior  to  the  bid  submission  deadline 
stated  in  paragraph  2,  the  certification 
required  by  41  CFR  60-1. 7(b)  and 
Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  Report 
Certification  Form,  Form  MMS-2033 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(June  1985).  See  paraeraph  14(e). 

6.  Bid  Opening.  Bia  opening  will 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  piupose  of  publicly 
announcing  bi<u  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 


Federal  Regirter  /  Vol.  58,  No.  150  /  Friday.  August  6.  1993  /  Noticeg 


42099 


If  the  Department  ia  prohibited  for  any 
reason  &t>m  opening  anv  bid  before 
midnight  on  tne  day  of  bid  opening,  that 
bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  Of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  Of  Blocks.  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Refection.  Or  Return 
Of  Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  may  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  imless: 

(a)  the  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  reflations; 

(b)  the  bid  is  the  highest  valid  bid; 
and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25  or  more  per 
acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  applicable 
regulations  may  be  returned  to  the 
person  submitting  that  bid  by  the  RD 
and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year's  annual  rental  for 
each  lease  issued,  by  electronic  funds 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I. 

11.  LeasingMaps  and  Official 
Protraction  Diagrams.  Blodcs  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  (XS  Leasing  Maps— Texas  Nos.  1 
through  8.  This  is  a  set  of  16  maps 
which  sells  for  $18.00. 

(b)  OCS  Official  Protraction  Diagrams. 
These  diagrams  sell  for  $2.00  each. 
NG14-3    Corpus  Christi  (revised  01/ 

27/76) 


Port  Isabel  (revised  01/15/92) 
East  Breaks  (revised  01/27/ 

Garden  Banks  (revised  10/19/ 


NG14-6 
NG15-1 

76) 
NG15-2 

81) 
NG  15-4    Alaminos  Canyon  (revised 

04/27/89) 
NG  15-5    Keathley  Canyon  (revised  04/ 

27/89) 
NG  15-8    (No  Name)  (revised  04/27/89) 

(c)  A  complete  set  of  all  the  above 
OCS  Leasing  Maps  and  Official 
Protraction  Diagrams  is  available  on 
microfiche  for  $5.00  per  set. 

12.  Description  Of  the  Areas  Offered 
for  Bids. 

(a)  Acreages  of  blocks  are  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blodcs, 
however,  may  be  partially  leased  or 
transected  by  administrative  Unes  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  are  included  in  the  following 
document  available  from  the  Gulf  of 
Mexico  regional  office: 

Western  Gulf  of  Mexico  Lease  Sale 
143— Final.  Unleased  Split  Blocks  and 
Unleased  Acreage  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease. 

(b)  Maps  1, 2,  and  3  referred  to  in  this 
Notice  are  available  on  request  from  the 
Gulf  of  Mexico  regional  office: 

Map  1  entitled  "Western  Gulf  of 
Mexico  Lease  Sale  143 — Final. 
Stipulations,  Lease  Terms,  and  Warning 
Areas." 

Map  2  entitled  "Western  Gulf  of 
Mexico  Lease  Sale  143 — Final.  Bidding 
Systems."  Refers  largely  to  Royalty 
Rates. 

Map  3  entitled  "Western  Gulf  of 
Mexico  Lease  Sale  143 — Final.  Detailed 
Maps  of  Biologically  Sensitive  Areas." 
Pertains  to  areas  referenced  in 
Stipulation  No.  2. 

(c)  Prospective  bidders  are  advised  of 
specific  archaeological  survey 
requirements  further  detailed  in 
paragraph  14(g). 

(d)  Blocks  which  have  recently 
become  available  for  leasing:  Attention 
is  drawn  to  the  following  update  list 
which  is  included  as  a  matter  of 
convenience  for  interested  parties.  Any 
questions  may  be  directed  to  Ms. 
Patricia  Bryars,  Phone  (504)  736-2763. 

Update  List:  Galveston  Blocks  323 
and  A-9;  High  Island  Block  94;  High 
Island,  East  Addition,  Block  A-170; 
High  Island,  South  Addition,  Block  A- 
576;  High  Island,  East  Addition,  South 
Extension,  Blocks  A-399  and  A-401. 

(e)  Blocks  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 


Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11(a).  (b).  and  (c), 
except  for  those  blocks  or  partial  blocks 
already  imder  lease,  as  listed  at  the  end 
of  this  Notice,  and  blocks  deferred  from 
bidding  as  follows: 

(1)  Althoxigh  currently  unleased  and 
shown  on  Texas  Leasing  Map  No.  7C, 
High  Island  Area,  East  Addition,  South 
Extension,  no  bids  will  be  accepted  on 
Blocks  A-37S  and  A-398. 

(2)  No  bids  will  be  accepted  in  the 
Corpus  Christi  Naval  Operations  Area 
(near  Corpus  Christi,  Texas),  as  depicted 
on  Map  1  of  paragraph  12(b)  above. 

(3)  No  bids  will  be  accepted  on  Block 
A-125,  as  shown  on  Leasing  Map  No. 

6 A,  Galveston,  South  Addition,  the 
status  of  which  is  cxuiently  under 
appeal. 
13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will 
have  initial  terms  as  shown  on  Map  1 
and  will  be  issued  on  Form  MMS-2005 
(March  1986).  Copies  of  the  lease  form 
are  available  from  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the 
stipulations  which  follow  is  as  shown 
on  Map  1  and  Map  3  and  as 
supplemented  by  references  in  this 
Notice. 

Stipulation  No.  1 — Protection  of 
Archaeoloffcal  Resources 

(This  stipulation  will  apply  to  all 
blocks  offered  for  lease  in  this  sale. 
Bidders  should  refer  also  to  paragraph 
14(g)  of  this  Notice  for  specinc  siirvey 
requirements.) 

(a)  "Archaeological  resource"  means 
any  prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks);  such  term  includes 
artifacts,  records,  and  remains  which  are 
related  to  such  a  district,  site,  building, 
structure,  or  object  (16  U.S.C.  470w(5)). 
"Operations"  means  any  drilling, 
mining,  or  construction  or  placement  of 
any  structure  for  exploration, 
development,  or  production  of  the  lease. 

(b)  If  the  Regional  Director  (RD) 
believes  an  archaeological  resource  may 
exist  in  the  lease  area,  the  RD  will  noti^ 
the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1) 
through  (3). 

(1)  Prior  tp  commencing  any 
operations,  the  lessee  shall  prepare  a 
report,  as  specified  by  the  RD,  to 
determine  the  potential  existence  of  any 
archaeological  resource  that  may  be 
affected  by  operations.  The  report, 
prepared  by  an  archaeologist  and  a 
geophysicist,  shall  be  based  on  an 
assessment  of  data  from  remote-sensing 
surveys  and  of  other  pertinent 
archaeological  and  environmental 
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Infenaatfea.  The  Ibhw  diaU  lubmit 
this  raport  to  th»  RD  far  ravtew. 

(Z)  If  tlw  avidno*  wnMte  that  an 
aidMaologicai  laauuica  oiay  ba  piasont. 
tbalaaaaaahaUaithar 

(i)  Locata  tha  sita  of  any  oparation  so 
as  not  to  advacMlr  aflact  tha  aiaa  when 
tha  airhaaotogjcal  raaouica  may  be.  or 

fii)  BatabliA  to  tha  satisCKtion  of  tha 
RD  that  an  archaeological  resouice  does 
not  exist  or  will  not  be  adversely 
affsctad  by  opantiana.  This  shall  be 
done  by  iuitnar  archaeological    i 
inieitifilifi.  cooductad  by  an    | 
arrhaoolngist  and  a  gaophvsidst.  using 
survey  eqaipmsot  and  techniques 
deemed  neceaaary  by  die  RD.  A  report 
on  the  inveatigetion  shall  be  submitted 
to  the  RD  far  review. 

(3)  If  the  RD  determines  that  an 
archaeological  raaouroa  is  likely  to  be 
present  in  the  leeae  aree  and  may  be 
advars^  affsctad  by  operations,  the  RD 
will  not^  the  losses  immediately.  The 
lessee  Aah  take  no  actioD  that  may 
adversely  aflbct  the  archaeological 
resource  until  the  RD  has  told  the  lessee 
how  to  protect  it 

(c)  If  ue  lessee  discovers  any   ' 
archaeological  resource  while 
conducting  operationa  on  tha  lease  area. 
the  lessee  shiul  report  the  discovery 
immediately  to  the  RD.  The  lessee  shall 
make  every  reasonable  effort  to  preserve 
the  archaeological  resource  until  the  RD 
has  told  the  lessee  how  to  protect  it 


No  AcnvTTY  ZONE  Defined  by 
IsoBATH-Continued 


Stipulation  No.  2— Protection  o/ 
Topographic  Features.  I 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
on  Maps  1  and  3  deacribed  in  paragraph 
12.)  Tlie  banks  which  cause  this 
stipulation  to  be  applied  to  blocks  of  the 
Western  Gulf  are: 

NO  Acnvmr  zone  Defined  by 
Isobath 


Bank  nema 


ShaV  Edge  Benks: 
West      Flower      Garden 
Bwk  t 

(dained  by  1/4  1M 
IMayelam). 
East      Flower      Qaidan 

B«*» 

(denned  by  i/4  1/4 
IMayatsn^ 

29  FaVwn  Bank  ......~.«... 


Gayer  Bank 
EtversBank 
Bright  Bank*. 
McGral  Banks 
Razak  Banks 


SNaisan  oana 


Meters 


too 


100 


82 

64 

•5 

as 

85 
86 
85 
85 
85 
85 
62 


Bank  name 

Meters 

Apptebeum  Bank  — 

85 

Low  Ra«ef  Bwika* 

Myslsdous  Bank 

•74.76.78.80.84 

Coffee  Lump „... 

Verioua. 

70 

Big  Dunn  Ber .. 

65 

Smel  Dunn  Bar 

66 

32  Fatwrn  Bw*  . 

52 

Claypila  Bank  4 

50 

Soutti  Texas  Bwiks* 

Oreem  Bank 

78,82 

Soutwn  Benk 

80 

Hoapitai  Bai* 

70 

Nonh  Hospital  Bv* 

68 

Aransas  Bank  „..  „   .   „. 

70 

South  Baker  Bh* 

70 

Baker  Benk 

70 

^  Flower  Garden  Benke— in  peragraph  (c)  a 
a  -l-MHe  7 


"4-MUe  Zone"  raiher  than 


Zona" 


'Central  GuN  ol  Maidco  bank  with  a  portion 
of  Its  "l-MHe  Zone"  wlfor  "3-««e  Zone"  In 
the  Western  GuM  of  Mextoo. 

3Low  Relef  Benke— Only  peragraph  (a) 


^Ciaypiia  Bank— Paragraphe  (a)  and  (b) 
epply.  in  paragraph  (b)  monitoring  of  the 
effluent  to  detennine  the  effect  on  the  biota  of 
Ctaypiie  Benk  shel  be  required  rather  then 
shunting. 

•South  Texaa  Banks— Only  peragrapha  (a) 
and  (b)  apply. 

•  Seeltil^a 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  is^Mth 
("No  Activity  Zone"  as  shoMm  on  Map 
3)  of  the  banks  as  listed  above. 

(b)  Operations  within  the  area  shown 
as  "1.000-^eter  Zone"  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  to  the  bottom  through 
a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  firom  the  bottom. 

(c)  Operations  within  the  area  shown 
as  "1-Mile  Zone"  on  Map  3  shall  be 
restricted  by  shimting  all  drill  cuttings 
and  drilling  fluids  to  the  bottom  through 
a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom.  (Where 
there  is  a  "1-Mile  Zone"  designated,  the 
"1,000  Meter  Zone"  in  paragraph  (b)  is 
not  designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  on  Map  3  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  from  development 
operations  to  the  bottom  through  a 
downpipe  that  terminetes  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 


UMI 


Stipulation  No.  3— Military  Warning 
Anas 

(This  stipulation  will  be  included  in 
leases  located  within  Warning  Areas 
shown  on  Map  1  described  in  paragraph 
12.). 

(a)  Hold  and  Save  Harmless 

WhethCT  compensation  for  such 
damage  or  injury  might  be  due  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise,  the  lessee  assumes  all  risks  of 
damage  or  injury  to  persons  or  property, 
which  occur  in.  on.  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in.  on,  or 
above  the  OCS:  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  U.  S.  Government,  its  contractors  or 
subcontractors,  or  any  of  their  officers, 
agents,  or  employees,  being  conducted 
as  a  part  of.  or  in  connection  with,  the 
programs  and  activities  of  the  command 
headquarters  listed  in  the  table  below. 

Notwithstanding  any  limitation  of  the 
lessee's  liability  in  section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injxiry  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee;  and  to 
indemnify  and  save  harmless  the  United 
States  against  all  claims  for  \(^, 
damage,  or  injury  sustained  l^ihe 
agents,  employees,  or  invitees  of  the 
lessee,  its  agents,  or  any  independent 
contractors  or  subcontractors  doing 
business  with  the  lessee  in  connection 
with  the  programs  and  activities  of  the 
appropriate  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  bult  of  the 
United  States,  its  contractors  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees:  and  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  ElectromagDetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors,  or 
subcontractors  emanating  from 
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individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
table  below  to  the  degree  necessary  to 
prevent  damage  to,  or  imaoceptab  Je 
interference  with.  Department  of 
Defense  flight,  testing,  or  operational 
activities  conducted  vrithin  individual 
designated  warning  areas.  Necessary 
monitoring  control  and  coordination 
with  the  lessee,  its  agents,  emplojrees, 
invitees,  independent  contractors,  or 
subcontractors  Mrill  be  effected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  commimication  during 
any  period  of  time  betvreen  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subomtractors.  and  onshore  fecilities. 

(c)  (^rational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat  ot 
aircraft  traffic  in  the  individual 
designated  wraming  areas,  shall  enter 
into  an  agreement  with  the  conunander 
of  the  individual  command 
headquartera  listed  in  the  following 
table.  up<»  utiliring  an  individual 
designated  warning  area  prior  to 
commencing  such  traffic.  Such  an 
agreement  will  provide  for  positive 
control  of  boats  and  aircraft  operating  in 
the  warning  areas  at  all  times. 

Warning  Areas' CnoBMnd 
Headquarters  tar  Wastam  Planning 
Area 

Area  and  Command  headquarters 

W-228— Chief.  Naval  Air  Training, 
Naval  Air  Station,  Attn:  Lt.  Cmdr.  I.V. 
Velez,  USN,  or  Lt.  Joseph,  Corpus 
Christi,  Texas  78419-5100. 
Telephone:  (512)  039-3862/3902 
W-602— Headquarters  ACC/DOSR, 
Detachment  1.  Operations 
Headquartera,  U.S.  Strategic  Air 
Command,  Attn:  Mr.  Dave  Olsen, 
Offiitt  AFB,  Nebraska  68113-5550, 
telephone:  (402)-294-2334 
14.  Information  to  lessees. 
(a)  Supplemental  Documents.  For 
copies  of  the  various  documents 
identified  as  available  from  the  Gulf  of 
Mexico  regicmal  office,  prospective 
bidden  should  contact  the  Public 
Informatian  Unit.  Minerals  Management 
Service.  1201  Elmwood  Paric  Boulevard. 
New  Orleans.  Louisiana  70123-2394. 
either  in  writing  or  by  telephone  (504) 
736-2519.  For  additional  information, 
contact  the  Regional  Supervisor  for 


Leasing  and  Environment  at  the  above 
address  or  by  telephone  at  (504)  736- 
2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  faimrays. 
precautionaiy  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C  1221  et  seq.).  as 
amended. 

U.S.  Corps  of  Engineen  (OOE)  permits 
are  required  for  the  C(mstruction  of  any 
artificial  islands,  installations,  and  other 
devices  temporuilv  or  permanently 
attached  to  tbe  seabed  located  on  the 
OCS  in  accordance  vrith  section  4(e)  of 
the  OCS  Lands  Act,  as  amended. 

For  additional  information, 
prospective  bidden  ^uld  contact  Lt. 
Commander  Ken  Parris.  Assistant 
Marine  Port  Safety  Officer.  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building.  New  Orleans.  Louisiana 
70130.  telephone  (504)  58»-«901.  For 
OOE  information,  pronMCtive  bidden 
should  contact  Mr.  Dolan  Duim,  Chief 
Evaluation  Section,  Regulatory  Branch, 
P.O.  Box  1229,  Galveston.  Texas  77553, 
telephone  (409)  766-^935. 

(c)  Offshore  Pipelines.  Lessees  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandum  of  Understanding  dated 
May  6, 1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offehore  pipelines.  Bidden  should 
consult  both  Departments  for 
regulations  appucable  to  ofbhore 
pipelines. 

(d)  S-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
yean  will  be  canceled  after  5  veara, 
following  notice  punuant  to  the  OCS 
Lands  Act,  as  amended,  if  writhin  the 
initial  5-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not 
been  initiated;  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  the  approved  exploration  plan 
criteria:  or  if  there  is  not  a  suspension 
of  operations  in  effect,  etc.  Bidden  are 
referred  to  30  CFR  256.37. 

(e)  Affirmative  Action.  Revision  of  the 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contracton  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25. 1981.  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005.  March  1986)  would  be 
deleted  fiom  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 


affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1.7(a)(l). 

Submission  of  Form  MMS-2032  Qune 
1985)  and  Form  MMS-2033  (June  1085) 
will  not  invalidate  an  otherwise 
acceptable  bid.  and  the  revised 
regulations'  requirements  wrill  be 
deemed  to  be  pari  of  the  existing 
affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.  Bidden 
are  cautioned  as  to  the  existence  of  t%ra 
inactive  ordnance  disposal  areas  in  the 
Corpus  Christi  and  East  Breaks  areas, 
shown  on  Map  1  described  in  paragraph 
12  of  this  Notice.  These  areas  were  used 
to  dispose  of  ordnance  of  unknown 
composition  and  quantity.  These  areas 
have  not  been  used  since  about  1970. 
Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900 
meters.  Water  depths  in  Uie  East  Breaks 
area  range  from  approximately  300  to 
700  meters.  Bottom  sediments  in  both 
areas  are  generally  soft,  consisting  of 
silty  clays.  Exploration  and 
development  activities  in  these  areas 
require  precautions  commensurate  with 
the  potential  hazards.  Lessees  are  also 
advised  of  an  Environmental  Protection 
Agency  dumping  site  located  in 
portions  of  Alaminos  Canyon.  East 
Breaks.  Garden  Banks,  and  Keathley 
Canyon. 

(g)  Archaeological  Resources.  Bidden 
are  advised  of  the  Notice  to  Lessees 
(NTL)  a^ecting  the  historic  shipwreck 
requirements  published  Decen^)er  20, 
1991.  in  the  Federal  Register  pages 
66076-66082  with  an  effective  date  of 
February  17, 1992.  This  NTL  details  the 
survey  methodology,  including  a  mora 
intensive  survey  with  line  spacing  50 
meters  apart,  and  report  wrriting 
requirements.  A  Letter  to  Lessees  (LTL) 
of  November  30, 1990,  lists  those  blocks 
identified  as  having  a  high  |»obability 
for  encountering  historic  shipvrrecks. 
Copies  of  the  NTL  and  LTL  are  available 
from  the  MMS  Public  Information  Unit 

(h)  Proposed  Rigs  To  Reefs.  Bidden 
are  advised  that  there  are  OCS  artificial 
reef  sites  and  planning  sites  for  tbe  Gulf 
of  Mexico.  These  are  generally  located 
in  water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  Engineen,  this  "Rigs  to  Reefs" 
program  is  implemented  through  Stats 
sponsorship. 
Alabama:  Mr.  Wallace  M.  Tatum  (205) 

968-7578 
Louisiana:  Mr.  Rick  Kaspzrac  (504)  765- 

2375 
Mississippi:  Mr.  Mike  Buchanan  (601) 

385-5868 
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Tnm$:  Ms.  Jan  Coulbertson  (512)  389- 
4883 

For  man  infcnnatiflo  on  artifidal  rsef 
sites,  prospecdvs  bidders  should 
contact  the  above  listed  SUte  Artificial 
Raef  Coordinator  for  their  arees  of 
interest  I 


Unclor,  klUmals  Managammt  Serfka. 
Dated:  Augutt  2. 1003. 


Attistaat  Secrttay.  Land  and  Minerah 
Uanagnnent 

Sekl43— 


GelTarMBdce 

Lmi09d  Blocks  and  Partial  UockB  I 

DatcriptkHU  of  blocks  liitad  rapraaent  all 
FedHal  acnaga  leaaed  unlesa  otherMfiae 
noted. 

South  Padra  bland 
1030, 104a  1043, 1044, 1050, 1052. 1059, 

1060, 1073. 1111, 1112, 1122. 1125, 

1134, 1160 
North  Padra  bland 
666. 667. 906. 027, 035. 046. 956. 057. 967. 

960, 976, 977, 976. 967, 966, 989 
North  Padf*  bland.  Beat  Addition 
601. 692, 911, 931. 932. 951. 952. 970. 974. 

97S.  990, 993. 995, 996. 1011. 1016. 

1016.  A-6.  A-0.  A-10.  A-11.  A-12,  A- 

13.  A-23.  A-26,  A-27,  A-32.  A-36.  A- 

42.  A-43.  A-44.  A-46,  A-65,  A-67.  A- 

56.  A-59,  A-62.  A-63,  A-64,  A-69.  A- 

70.  Ar-72.  A-75.  A-76.  A-63.  A-64.  A- 

86.A-67 
Muatang  bland 
73a  731. 737. 736,  739. 740. 742, 743. 752, 

754, 755, 757.  756, 782. 763. 764.  765. 

787. 786, 769, 776,  778, 779.  781,  782. 

764. 765. 788, 787,  789. 790.  791, 801. 

602. 603, 804, 608. 806, 800, 811, 813. 

614. 821. 622. 623. 824. 825. 826. 827. 

626. 630. 831. 632. 633, 837..  838, 844. 

646. 647, 646, 849. 850, 852, 653, 854. 

686, 686. 669, 870. 871. 872. 873. 874. 

675, 876.  A-1.  A-2.  NBV4NW%^,  NBV4:. 

NBV^NWV^:.  NBV1SBV4,  NWV«:, 

WVWWVi.  NBV4.  A-3.  A-6.  A-ia  A-11. 

A-1S,  A-16.  A-17,  A-18,  A-19.  A-21. 

A-22.  A-24.  A-25.  A-26.  A-27,  A-30. 

A-ai.  A-32.  A-33,  A-36.  A-37.  A-38 
Mnstang  bland.  Bast  Addition 
780.  A-46,  A-47.  A-48.  A-51.  A-53,  A-54. 

A-67,  A-61.  A-64.  A-65.  A-70.  A-71. 

A-64.  An9S.  A-66,  A-06.  A-07,  A-08. 

A-111,  A-112.  A-117,  A-118.  A-119, 

A-121.  A-122.  A-124.  A-133,  A-13S. 

A-136.  A-140.  A-14g,  A-1 74 
Matafoada  bland 
467, 518, 519,  520, 526. 527. 528. 529, 

(Landward  of  8(g)  Line),  555. 556, 557. 

564.  565. 566. 567.  566. 569,  586. 587. 

866, 569. 591. 592, 599. 600, 601, 602. 

603. 604. 60S.  606. 607. 616. 617, 618, 

619. 620. 622. 623. 624. 632, 633, 634, 

(Seaward  of  6(g)  Line).  635. 836, 837, 

638. 639, 640. 641, 649, 650, 651, 652. 

653, 654. 656, 657. 656. 863. 864. 665. 

666. 867. 868. 869, 870. 871, 672, 674. 

676. 676. 860. 681. 682, 883, 685,  686, 

667. 686. 689, 696. 699, 700,  701.  703. 


704, 705.  707,  706.  709,  710. 711.  712. 
713. 715, 716,  A-4,  A-5,  A-7,  A-6 

Braioa 
341,  342, 364. 365. 375,  376,  377,  378. 396, 
307. 398. 399, 411,  412, 413,  414. 416, 
417. 431, 432, 433, 434. 435 
(Seaward  of  8(g)  Line).  436. 437. 438, 439, 
449, 450. 451, 452,  (BV%,  453, 454, 455. 
456, 457, 466, 467. 469, 470, 474. 475. 
476, 477, 488, 490. 491, 492, 493. 494. 
495. 496. 496,  500,  501,  502,  504,  506, 
507. 509, 510. 514,  515,  516,  517,  530. 
531. 533,  534.  535,  537,  538,  539,  541. 
542. 544. 546. 549,  550,  552,  553,  570. 
571,  572,  573,  576,  577,  578,  579,  583, 
564, 608.  613, 614,  615,  A-1.  A-2,  A-6, 
A-7.  A-9.  A-14.  A-19,  A-20,  A-21,  A- 
22,  A-23,  A-24,  A-31,  A-36,  A-37.  A- 
39,  A-40,  A-41,  A-43 

Brazoa,  South  Addition 
A-46.  A-47.  A-51.  A-52,  A-53.  A-61.  A- 
62,  A-65,  A-66.  A-70,  A-71,  A-e4,  A- 
85,  A-lOO,  A-101.  A-102,  A-104,  A- 
105,  A-106,  A-110.  A-111,  A-127,  A- 
128,  A-131,  A-132,  A-133 

Galveaton 

144. 151. 180, 181, 182, 180. 190. 191. 192, 
209.  210.  211.  212,  213,  223,  225,  226. 
236, 239, 240, 241, 242,  (Landward  of 
8(g)  Une).  243.  252,  253,  255,  256,  257. 
258. 265.  266.  269,  270,  272,  273.  274, 
283,  284,  285,  286,  287,  288,  289.  (SWVi 
NWV4  NWV4;WVi  SWV4  NWV«;.  SEVi 
SWV4,  NWV4;SWV4,  SEV4  NWV4;,  SWV4 
WVk,  SEV4).  290. 291. 294. 295,  (SV^ 
NBV4,  NBVi;  NW\*,  NBV4:  WV4,  SWV4 
NBV4;,  NEV4  SWVi,  NBV4:  NVt.  SEV4 
NEV4:.  WVi;  WVi,  NWV4  SBV4;,  SVt 
SBV4).  206,  (NBV«;  NEV4.  NEV4  NWV4;, 
SVi  NBV4,  NWV4:  SBV4,  NWV4;  SVi, 
SWV4  ^4WV.;,  N\4  SWVi:.  NEV4  SWV4, 
SWV4:  NVi,  SBV4  SWV4:.  NV4  SBV4;.  NVi 
SWV4,  SBV4;  SBV4.  SBV4),  297, 298. 299, 
300. 301. 303, 304. 305, 312, 313. 318, 
319, 32a  321, 322. 324, 325. 326, 326. 
329,  330,  331,  332,  333,  334,  343,  344. 
345,  346,  349,  350.  351.  354,  356,  357, 
358,  359,  360,  361,  362,  363,  379,  380. 
383,  384,  386,  388,  389,  391,  392,  393, 
394,  395,  418, 419,  423, 427, 428,  460. 
465, 503,  A-2,  A-15,  A-16,  A-18,  A-21. 
A-24,  A-34,  A-35.  A-37,  A-38,  A-39. 
A-40,  A-41,  A-42,  A-49.  A-50,  A-54. 
A-58,  A-60,  A-62.  A-77.  A-78,  A-79. 
A-81.  A-84.  A-65.  A-66.  A-108.  A-109. 
A-110,  A-111 

Galveston.  South  Addition 
A-142.  A-143,  A-144.  A-145.  A-212 

High  bland 
2a  21. 22. 34. 36, 47, 52, 53, 67, 66, 69. 
70. 71,  73, 87. 68. 89. 00, 91, 92, 93, 97. 
98. 105, 106. 108. 100.  lia  111.  113, 
114, 115, 116. 117, 134, 135.  (NVi;  NVk. 
S%:  SWV4.  SWV4;  Y/Vi.  SEV4  SWV4;. 
NBV4  SBV4,  SWV4;  NV4,  SVt  SBV4),  136. 
(BVi:  EVi.  NEV4  SWV4:.  SVt  SEV4.  SWVi) 
138, 139, 140. 141.  (WVi),  154.  (NVi). 
155,  (WV«i).  156, 160,  (NEV4;  NBV4. 
NWV4:  BVi.  SBV4  NWVi:,  NVi  SBV«„  NVi 
I  SBV4,  SBV4),  161,  (NWV4  NBV4,  NWV4; 
SVi.  NBV4  NWV4„  WVi  NWV4„  SBV4 
NWV4;,  NBV4  NBV4.  SWV4:  WV4,  NBV4 
SWVt.,  NWV4  SWV4;,  NWV4  SWV4. 
SWV4),  164, 165. 170. 171, 173, 174, 175, 
176. 177, 178. 179, 193, 194, 195, 196. 
197. 196, 199,  200,  201,  202.  204,  206, 


UMI 


207, 206, 229, 230. 231. 232, 233. 234, 
235, 261,  262,  263, 264.  292,  A-1,  A-3. 
A-5,  A-6,  A-7,  A-8,  A-^.  A-12,  A-14. 
A-16.  A-17,  A-19,  A-20.  A-21,  A-22, 
A-23.  A-26,  A-36,  A-37,  A-38.  A-39, 
A-41,  A-44.  A-61.  A-62,  A-63,  A-64, 
A-68.  A-69.  A-72.  A-78,  A-83.  A-67, 
A-92,  A-93.  A-94,  A-95,  A-08,  A-99. 
A-108.  A-127.  A-128.  A-129.  A-137. 
A-154 

High  Island,  South  Addition 
A-411,  A-412,  A-417,  A-421,  A-424.  A- 
434.  A-435,  A-438,  A-441.  A-442,  A- 
443,  A-444,  A-446,  A-447,  A-448.  A- 
462,  A-466,  A-467,  A-468,  A-469,  A- 
470,  A-471,  A-472,  A-474,  A-475,  A^ 
477,  A-47g,  A-480,  A-486,  A-488,  A- 
489,  A-490,  A-494,  A-496,  A-497,  A- 
499,  A-501,  A-503,  A-506,  A-510,  A- 
511,  A-512,  A-513,  A-515,  A-517,  A- 
518,  A-519,  A-520,  A-521,  A-523.  A- 
524,  A-528.  A-530,  A-531.  A-532,  A- 
535.  A-536,  A-537,  A-538.  A-545,  A- 
547,  A-548,  A-549,  A-550,  A-551,  A- 
552,  A-553,  A-555,  A-556,  A-557,  A- 
558,  A-561,  A-562,  A-563,  A-564.  A- 
568,  A-570,  A-571,  A-572,  A-573,  A- 
574,  A-582,  A-585,  A-587,  A-588,  A- 
589,  A-590,  A-593,  A-595,  A-596 

High  Island,  East  Addition 
38,  39,  45,  46,  74,  75,  76,  83, 84. 118, 120, 
128, 129, 130, 166, 167,  A-168,  A-ieO, 
A-171,  A-172.  A-173,  A-174,  A-175, 
A-178,  A-177,  A-185,  A-187,  A-192, 
A-195,  A-200.  A-201.  A-224.  A-228, 
A-231,  A-233,  A-244,  A-245,  A-246, 
A-247 

High  Island,  East  Addition,  South  Extension 
A-263.  A-269.  A-270,  A-271,  A-272.  A- 
274,  A-279,  A-280,  A-281,  A-282,  A- 
283,  A-285,  A-286,  A-287.  A-288,  A- 
293,  A-295,  A-299,  A-300.  A-301,  A- 
302,  A-303,  A-305,  A-309.  A-310,  A- 
313,  A-314,  A-31f ,  A-316.  A-317.  A- 
318,  A-323,  A-325,  A-327,  A-329.  A- 
330.  A-331.  A-332.  A-334,  A-335.  A- 
339,  A-340,  A-341,  A-345,  A-349,  A- 
350.  A-351,  A-355,  A-356,  A-365,  A- 
368.  A-369.  A-370.  A-373,  A-374,  A- 
376,  A-377,  A-378,  A-379,  A-382,  A- 
383.  A-384,  A-385,  A-389,  A-392,  A- 
393,  A-395,  A-396,  A-397.  A-403 

Sabine  Paaa 
17, 18, 40 

Bast  Breaks 
109, 110, 112, 122, 125, 154, 156. 157. 158. 
159. 160, 161, 162, 165. 166. 167, 168. 
169, 171, 172, 173,  209,  215,  216,  235, 
236.  237,  238,  246,  254,  255,  260,  279, 
280,  290,  303,  329,  330,  342,  343.  344, 
345, 386.  388, 389, 392. 393, 402. 403, 
430,  431.  437, 462, 473. 474,  475,  476, 
477,  506,  507,  518,  520,  562,  563,  564. 
565,  566,  579.  580,  593,  598,  599, 604. 
605. 607,  608, 609, 623, 624,  625, 626. 
637, 638. 639, 640, 641, 642,  643, 644. 
645, 646,  647, 648, 649, 653, 654. 664. 
685. 686, 688, 689, 690, 691. 692,  728. 
729.  732,  739,  740,  741.  783.  784.  785. 
901. 902, 904, 943, 944. 945. 946, 947. 
948. 949, 988, 989, 990. 991. 992. 994 

Garden  Banks 
34, 35,  70, 71,  72. 73. 75. 78, 80. 83. 84. 
85. 102. 103. 105, 106. 117. 119. 120. 
121, 122, 123, 126, 127. 128. 134. 144. 
145, 147. 151, 152, 157. 158, 161. 162. 


Faderal  Kegiiter  /  Vol.  58,  No.  ISO  /  Friday.  August  6.  1993  /  NottCM 


42103 


163. 164. 165, 166. 167. 168. 170. 171, 
183, 184. 188. 189. 190. 191. 192. 193. 
195, 196,  200,  201,  202,  203,  206,  207. 
208.  209,  210,  211,  212,  213,  215,  224. 
225. 233,  234,  235,  236,  237.  239,  240, 
241,  244,  245,  248,  250.  252,  253,  254. 
255,  257,  258, 259. 260. 261. 269. 276, 
277, 278, 279. 280. 281. 282. 283,  284. 
287,  289,  290,  291.  298,  299. 300,  302, 
303, 304,  322, 323,  326,  327. 329,  330, 
331, 333,  342, 343,  344,  345,  353,  354. 
361. 362,  363,  365. 366, 367,  368,  374, 
375,  376,  377.  381,  382,  386,  387,  388, 
389,  397,  398,  399, 407, 409,  411,  413, 
414, 415, 416, 418, 419, 420, 421. 424, 
425, 426, 427, 428, 429, 430, 431,  432. 
443, 444, 468. 469, 470, 471,  472,  473. 
474, 475, 476, 477,  506,  507,  508,  512. 
513,  514,  515,  516,  517,  523,  524,  525. 
535, 543, 544, 549, 550,  554, 555, 556. 
557, 558, 559,  562,  563,  568,  569,  593. 
598,  599, 600, 601. 602,  603, 610, 611. 
622, 623,  629, 630, 638, 639, 644, 645, 
646, 653,  674. 682. 683,  694,  697,  726, 
727,  736,  738,  739,  740,  741,  754,  767, 
768.  769,  771,  772,  775,  782,  783,  784, 
785,  798, 803,  804, 806,  811,  812,  813. 
814, 815. 816.  817,  826,  831, 832,  833. 
848, 849, 850, 855,  856,  860,  875,  876. 
877, 885, 892, 893,  894,  895,  902,  903, 
919, 920, 921, 929, 930,  936, 938, 939, 
940, 946, 947, 963.  964. 974,  975,  990. 
991 

Potbabsl 
39, 40, 81, 82. 125. 126. 130, 131, 174. 175, 
216,  217,  218,  481,  482, 483,  525. 526. 
568,  570,  653,  654,  876 

Alaminos  Canyon 
20.  21,  24.  25,  26, 65, 133, 192,  236,  237, 
261,  280,  305,  336,  337,  380. 398, 441. 
442, 485, 489,  490, 491, 533,  534.  556, 
557, 558,  599, 600, 601,  602, 644,  645, 
646, 647, 648, 687, 691,  719,  720.  726, 
730,  731,  734,  735,  738,  763,  764,  766, 
767,  770,  774,  775.  780,  781,  810,  811. 
813,  814,  818,  827,  854.  856.  857, 900, 
901, 903,  904. 947.  951,  954 

Keathley  Cinyon 
6,  7, 114. 133. 134, 155, 156, 157. 158. 159, 
177. 178, 179, 199,  200,  201,  202,  203, 
211,  212,  221.  241.  242,  243,  245,  246, 
247,  255,  256,  286,  300.  324.  377,  388, 
420. 421.  422.  431.  432. 465. 466.  476, 
509, 512,  522.  523.  556.  557.  567,  568, 
583.  584.  594.  595,  596. 600, 601,  603, 
604, 638. 639. 647. 648, 649, 650, 693. 
694. 695 

(FR  Doc  93-18816  Filed  8-5-93;  8:45  am] 

HLUNQ  COOC  4I1»-MN-^ 


NatioiMl  Park  SmvIm 

Acadia  National  Pwli.  Bar  Harbor, 
lyWna;  Acadia  National  Parte  Advlaory 
Commiaalon;  Maating 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770.  5 
U.S.C.  ap.  1,  sec.  10).  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  August 
30, 1993. 


The  Commission  was  established 
pursuant  to  Public  Law  99-420,  section 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  Islands)  and 
termination  of  rights  of  use  and 
occu{>ancy. 

The  meeting  will  convene  at  the  Old 
Salt  Restaurant,  Swrans  Island,  Maine,  at 
1  p.m.  to  consider  the  following  agenda: 

1.  Review  and  approval  of  minutes  from 
the  May  10. 1993  meeting. 

2.  Roimd  Pond  landowners  Doundary 
change  proposal. 

3.  Repoit  of  tne  Conservation  Easement 
Subcommittee. 

4.  Report  of  the  Acquisition 
Subcommittee. 

5.  Superintendent's  repcHl. 

6.  Public  comments. 

7.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
%vritten  presentations  to  the  Commission 
or  file  written  statements.  Such  reauests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177.  Bar  Harbor,  Maine  04609, 
telephone:  (207)  288-3338. 

Dated:  July  30, 1993. 
Harbart  Olssn, 
Acting  Fegional  Director. 
IFR  Doc  93-18880  Filed  8-5-93;  8:45  am] 
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Natlva  Amartcan  Gravaa  Protaction 
ar>d  Repatriation  Raviaw  Committee: 
{Meeting 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  be  held  on 
September  20.  21,  and  22, 1993,  in 
Washington,  DC. 

The  Committee  will  meet  in  the 
Maritime  Commission  Hearing  Room, 
800  North  Capital  Street  NW. 
Washington  DC  Meetings  will  begin 
each  day  at  8:30  a.m.  and  conclude  not 
later  th^  5  p.m. 


The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  uaAu 
the  statute. 

The  matters  to  be  discussed  at  this 
meeting  include  development  of  final 
regulations  implementing  the  statute. 

The  meeting  will  be  open  to  the 
public.  However,  hdlities  and  spece  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-oome,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon.  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127- 
suite  210,  Washington,  DC  20013-7127, 
Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspecticMi  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210. 800  North 
Capital  Street  Washington.  DC 

Dated:  July  15, 1993. 
Francis  P.  McManamon, 

Departmental  Consulting  Ardtatdogist  and. 
Chief,  Archeological  Assistance  Division. 
(FR  Doc.  93-18822  Filed  8-5-93;  8:45  am] 
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Subury,  Assabat  and  Concord  Rivara 
Study  Committee;  Meetinga 

Notice  is  hereby  given  in  eccordaiice 
witn  the  Federal  Advisory  Committee 
Act  fpub.  L.  92-463,  86  Stat  770.  5 
U.S.C.  App  1  Section  10).  that  there  will 
be  two  upcoming  meetings  of  the 
Sudbury.  Assabet  and  Concord  Rivers 
Study  Committee  on  Thursday.  August 
26, 1993  and  Thursday.  September  23, 
1993. 

the  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  ccmsult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
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National  Wild  and  Scanic  Rivots 
System.  I 

The  August  26. 1993  meetinfl  will  be 
held  at  7:30  p.m.  at  (keat  Meadows 
National  Wifdlils  Refuge  Headquarters. 
Weir  Hill  Road.  Sudbury. 
Massachusetts.  (Directions:  From 
South— take  Route  27  to  Water  Row 
Road  in  Sudbury,  turn  right  at  end  on 
to  Lincob  Road,  leit  on  Weir  Hill  Road, 
follow  signs  to  &Bat  Meadows 
Headquaiten.  From  North— from 
Concord  Road  turn  left  on  Lincoln  Road 
in  Sudbury,  left  on  Weir  Hill  Road, 
follow  signs  to  Great  Meadows 
Headquarters.)  j 

Apada— AaioBl  at,  1N3 

L  WdcooM.  introductioni,  and  approval  of 

minutes  from  7/22/93  meetiag 
n.  Brief  qiMstloiu  and  coauMOts  from  public 
m.  Subcommittee  Reports— Subcommittee 
Chain 

A.  Watar  Rasourcas  Subcooamittae:  Water 
Rewurces  Study 

B.  River  Conservation  Planning 
Subcommittee 

C  Public  Participation  Subcommittee 

IV.  DiKussion  —  Study  Schedule  and  Town 

Meeting  Approecb 

V.  Discussion  —  Issues  of  Local  Concern 
VL  Opportunity  {or  public  quettions  and 

comments  j 

vn.  Other  Business  I 

A.  Next  meeting  dates  and  locations. 

The  September  23, 1993  meeting  will 
be  held  at  7:30  p.m.  at  Lincoln  Town 
Hall.  Lincoln,  Massachusetts. 
(Directions:  Lincoln  Town  Hall  is 
located  on  the  south  side  of  Lincoln 
Road,  approximately  0.2  miles 
southwest  of  the  5-way  intersection  of 
Bedford.  Trapelo.  Weston,  Lincoln,  and 
Sandy  Pond  roads.  From  Route  2,  take 
Bedford  Road  south  to  the  5-way 
intersection.  Town  Hall  is  strai^t  ahead 
on  the  left  hand  side  of  Lincoln  Roed. 
From  Route  117.  take  Tower  or  Lincoln 
Road  north.  Town  Hall  is  on  the  right. 
)ust  past  the  Post  Office  on  the  other 
side  of  the  road.) 

Apa lie    Ssplamhsr  23. 19M 

L  Welcome,  introductions,  and  approval  of 

minutes  from  8/26/93  meeting 
n.  Brief  questions  and  comments  from  public 
m.  Subcommittee  Reports— Subcommittee 
Chairs 
A.  Watar  Resources  Subcommittee;  Water 

Resources  Study 
B.Rivar  Conservation  Planning  j 
Subcommittee  ' 

C  Public  Participation  Subcommittee 

IV.  Discussion  —  Whst  Good  is  Designation? 

V.  Discussion  —  Issues  of  Local  Concern 
VL  Opportunity  for  public  questions  and 

comments 
vn.  Other  Business 
A.  Next  meeting  dates  «id  locations. 


Dated:  July  30. 1993. 


Acting  Regional  Director. 

(PR  Doc  93-18821  Piled  8-5-93;  8:45  ami 


INTERAGENCY  ENVIRONMENTAL 
TECHNOLOGY  EXPORT  GROUP 

Envlronmantai  Tachndogy 
Oavatopmant  Mid  Export 
"StakalMldar  MaaUnga 

•UMMARV:  The  U.S.  Department  of 
Commerce  (DOC),  the  U.S.  Department 
of  Enwgy  (DOE),  tha  Environmental 
Protection  Agency  (EPA)  (FRL  4688-60) 
and  the  White  House  Office  of  Science 
and  Technology  Policy  announce  a 
series  of  public  "stakeholder"  meetings 
to  solicit  input  from  the  eifvironmental 
technology  and  services  industry 
(developers,  vendors,  services 
providers,  and  exporters),  the  users  of 
environmental  technology  and  services, 
the  inveAment  community,  government 
organizations,  and  the  general  public  on 
a  Federal  export  promotion  strategy  that 
ia  under  development  for  environmental 
technologies  and  services.  This 
initiative  will  include  steps  to 
strengthen  the  domestic  enviroiunental 
technology  industry.  Three  meetings 
will  be  held: 

1.  August  25, 1993.  Los  Angeles, 
Califbniia.  Address:  Los  Angeles  Airport 
Marriott  Hotel,  5855  West  Century 
Boulevard,  Los  Angeles,  CA  9  a.m.-5:30  p.m. 

2.  August  31, 1993.  Dallas,  Texas.  Address: 
EPA  Region  6,  Pirst  Interstate  Bank  Tower  at 
Pountain  Place,  1445  Ross  Avenue,  12tb 
Ploor  Suite,  Dallas.  TX  75202-2733. 9  a.m.- 
5:30  p.m. 

3.  September  2, 1993.  Boston, 
Massachusetts.  Environmental  Protection 
Agency:  Region  1.  Address:  John  P.  Kennedy 
Feder^  Building,  One  Congress  Street, 
Boston,  MA  02203.  9  a.m.-5:30  p.m. 

Written  comments  will  also  be 
accepted. 

Discussion 

On  Earth  Day,  the  President  asked  an 
interagency  committee  with 
representatives  from  the  U.S. 
Department  of  Commerce  (DOC),  the 
U.S.  Department  of  Energy  (DOE),  the 
Environmental  Protection  Agency 
(EPA),  and  other  relevant  agencies  to 
develop  an  export  promotion  initiative 
for  U.S.  environmental  technologies  and 
services.  This  initiative  will  include 
steps  to  strengthen  the  domestic 
environmental  technology  industry, 
allowing  U.S.  firms  to  meet  domestic 
environmental  objectives  and  compete 
more  effectively  in  international 
markets,  the  Federal  agencies  are 


examining  several  topics  in  developing 
their  recommendations: 

1.  The  process  of  developing  and 
commercializing  environmental  technologies 
and  the  barriers  to  success. 

2.  The  process  of  developing  businesses 
that  provide  environmental  technology  and 
services  and  the  barriers  to  their  success. 

3.  The  need  for  government  to  support 
potential  exporters  of  enviroiunental 
technologies  and  services. 

4.  The  needs  for  in-country  support  to 
exporters. 

5.  Public/private  efforts  to  develop 
overseas  markets  for  U.S.  enviroiunental 
firms. 

The  Federal  agencies  will  submit  their 
proposals  to  the  President  this  Fall. 
These  proposals  will  capture  the  best 
opportimities  for  the  U.S.  government  to 
support  export  promotion  in  the 
environmental  technology  and  services 
areas. 

The  Federal  agencies  are  seeking 
public  comment  from  all  involved 
"stakeholders".  The  Federal  agencies 
invite  individuals,  firms,  and  other 
organizations  to  provide  statements  for 
the  public  meetings.  Written  comments 
for  the  record  will  also  be  accepted. 
Appropriate  statements  should  include 
at  least  the  following  information: 

1.  The  name,  relevant  affiliation,  address, 
and  phone  and  fox  numbers  for  the 
respondent. 

2.  Comments  about  any  of  the  five  topics 
listed  above  that  the  respondent  believes 
affect  the  development  of  commercial 
environmental  technologies  and  the  domestic 
and  international  operations  of  U.S. 
environmental  businesses. 

3.  Suggestions  of  important  opportunities 
for  the  government  to  assist  the  growth  of  a 
strong  domestic  environmental  industry  and 
exports  of  environmental  technologies  and 
services. 

4.  Illustration  of  the  significance  of  these 
comments  and  suggestions  using  specific, 
real  case  studies,  based  on  the  direct 
experience  of  the  potential  respondent,  that 
of  their  organization,  or  that  of  their  clients 
or  other  associates. 

Members  of  the  public  wishing  to 
make  comments  at  any  of  the  meetings 
are  invited  to  identify  themselves  in 
writing  to  Dr.  Kathryn  D.  Sullivan,  Chief 
Scientist  of  the  National  Oceanic  and 
Atmospheric  Administration  of  the 
Department  of  Commerce,  by  August  20. 
1993,  for  the  Los  Angeles  public 
meeting  and  by  August  27, 1993,  for  the 
Dallas  and  Boston  public  meetings.  It  is 
requested  that  respondents  provide  a 
summary  of  their  comments  by  the 
appropriate  date  and  a  complete  text,  if 
possible.  Please  send  reouests  to  make 
a  presentation  to  Dr.  Kamryn  D. 
Sullivan,  c/o  Jonathan  Menes, 
Department  of  Commerce,  International 
Trade  Administration,  room  2815 
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(H2815/rrA),  14th  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

The  "stakeholder"  meetings  will  be 
open  to  the  public.  It  is  hoped  that  time 
will  be  found  for  all  respondents  to 
make  presentations  at  the  meeting  and 
for  all  questions  to  be  answered.  Priority 
for  maldng  oral  presentations  may  be 
given  to  those  submitting  written 
comments  to  ensure  that  all  four  criteria 
listed  above  are  adequately  discussed. 
More  time  may  be  given  to  presentations 
consolidating  the  views  of  a  number  of 
potential  respondents. 

The  written  record  will  remain  open 
until  September  6. 1993.  All  written 
comments  will  be  received  and 
reviewed  by  the  responsible 
representatives  of  the  Federal  agencies. 
Please  send  written  comments  to 
Kathym  D.  Sullivan,  c/o  Jonathan 
Menes,  Department  of  Commerce. 
International  Trade  Administration, 
room  2815  (H2815/rrA).  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Additional  information  may  be 
obtained  from  Jonathan  Menes  by 
calling  202-482-5145  or  by  written 
request  sent  by  £ax  to  202-482-4614  or 
by  mail  to  the  above  address. 

Dated:  Jiily  30, 1993. 
Dr.  Katfaryn  D.  Sollhrui. 
Chairperson. 
rPR  Doc  93-1S773  Piled  8-5-93;  8:45  am] 


IKTERNATIONAL  TRADE 
COMMISSION 

Pnveetigation  No.  731-TA-6S8 
(Preliininary)] 

CI«M  150  StalnleM  Steel  Threaded 
Pipe  FIttlnga  From  Taiwan 

AGENCY:  United  States  mtemational 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidimtiping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
658  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
indusby  in  the  United  States  is 
materifllly  retarded,  by  reason  of 
imports  from  Taiwan  of  class  150 
stainless  steel  threaded  pipe  fittings,' 


provided  for  in  subheadings  7307.19.90, 
7307.22.10.  7307.22.50,  and  7307.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fail 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  September 
16, 1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  {Mrt  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  August  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ahotild  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  MFORMATION: 

Background. 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  August 
2, 1993,  by  Alloy  Staiilless  Products, 
Totawa  NJ;  and  Capitol  Manufactxiring 
Company,  Coliunbus,  OH. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  pariies  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201. 11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 


>  For  puipoMi  of  thia  invMtigtfion,  claw  ISO 
iHlnli  MmI  thiMdad  pip*  fltttngi  are  daflnad  at 


cait  or  fofgad  aUinleaa  atari  producta  uiad  to 
connact  pipa  aactiona  in  piping  lyataau  whara 
oonditiona  raqulia  non-parmanaQt  thraadad 
oonnactiona  and  tha  ability  to  withatand  noimal 
piaaaura  aarvica  (150  pounda  par  aquaia  inch  (pai) 
at  3507  and  300  pai  at  20  to  1 50*F)  aa  w«U  aa 
laaiatanca  to  oorroaion  or  axtrama  tamparaturaa.  or 
pravantiao  of  matallic  nontamlnaHon  to  matariala  in 
tha  ayatam.  Tbaaa  fittinga  ara  gaoarally  uaad  for 
pncaaa  piping  tyataou  auch  u  thoaa  in  diaatical, 
pharmarmitiail.  food  procaaaing.  waata  traatment 
and  papar  production  (adlitiaa. 


Limited  Disclosure  ofBusinesM 
Proprietary  Information  (BPl)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminaiy 
investigation  available  to  authorized 
applicants  3  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  August  23, 1993,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washingtcm, 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
August  19, 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  August  26, 1993,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 
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fi  Notioa  if  heroby  givmi  that 
the  U.S.  btora^onal  Trade 
CommiarioD  haa  datennined  to  review 
and  remand  tha  {naciding 
adminiatratiTa  law  tudoe's  (AL))  initial 
determination  (ID)  (Order  No.  17)  whidi 
terminated  dia  riioTe-captioned 
invaatigation  on  the  basia  of,  inter  alia, 
a  propoaad  conaent  order. 


UMI 


KTION  CONTACT: 
Katharine  M.  Jonei,  Eaq..  0£Bce  of  the 
General  Counael.  U.S.  Intematicmal 
Trade  Coanmiasion,  telephone  202-205- 
3097, 

SUPPLEMBITARY  MFORMATION:  On  April 
15, 1993,  complainant  Kop-Flex.  Inc. 
(Kop-Flm)  and  respoDdents  K-Power 
Producta.  Inc.  (K-Power)  and  AiL 
Hutchinga  filed  a  j<^t  moticm  to 
terminate  the  invaatigation  on  the  basia 
of  a  {Hopoaed  oonient  order,  consent 
order  agreement,  and  aattlement 
agrennenta.  The  Commiaaion 
investigadva  attorney  luppoited  the 
motion.  On  June  25, 1993,  the  preaiding 
ALJ  iaauad  an  ID  (Order  Na  17) 
terminating  tha  invaatigation  on  tha 
basis  of  tha  |»opoaed  conaent  order.  No 
petitions  for  review,  or  agmcy  or  public 
comments  were  filed. 

Tha  Commission  has  determined  to 
review  and  remand  the  ID  to  the  ALJ  for 
further  proceedings  consistent  with  the 
Commission's  Order.  The  basis  for  the 
Commissicm's  review  and  remand  of  the 
ID  is  that  the  proposed  consent  order 
directed  to  Hutchings  is  ambiguous,  and 
may  be  extnterritorial  in  scope  and  thus 
exoMd  the  Commission's  Jurisdiction. 

This  action  is  taken  pursuant  to 
section  337  of  tha  Tariff  Act  of  1930.  as 
amended,  (19  U.S.C  1337)  and 


Commission  interim  rule  210.55  (19 
CFR  210.55). 

Copies  of  the  Commission's  Order,  the 
nonomfidential  version  of  the  ID,  and 
all  other  nonconfidential  documents 
filed  in  connecticm  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20438.  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  tne  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2648. 

Issued:  July  30. 1993. 

By  order  of  the  Commissiao. 
Domia  t.  KaehaJM. 
Stcntary. 
(FR  Doc  93-18603  Piled  8-«-93: 8:45  ami 


DEPARTMENT  OF  LABOR 

Offlca  oltho  Soeretary 

Aganqf  Racordkaaplng/Raporting 
RaqulraoMntt  Undar  Ravlaar  by  tha 
Offica  of  Managamant  and  BtNkial 
(0MB) 

BACKGROUND:  The  Department  of  Labor 
(DOL).  in  carrying  out  its 
resMMisibilities  under  the  Paperworic 
Reduction  Act  (44  U.S.C  Chapter  35). 
considers  comments  on  the  reporting/ 
recordkeeping  requirements  that  will 
afiisct  the  public. 

UST  OF  RECORDKEEPaiG/hEPOfrnNO 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  Mitries  grouped  into  new 
collections,  revisions,  extensiras,  or 
reinstatements.  The  Departmmtal 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  memben  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

£ach  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/  reporting 

requirement 
The  title  of  the  recordkeeping/reporting 

reouirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  oftm  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  afiiBcted. 


An  estimate  of  the  total  number  of  houn 

needed  to  comply  with  tha 

recordkeeping/reporting  requirements 

and  the  average  houn  per  respondent 
The  number  of  torms  in  tne  request  for 

approval,  if  applicable. 
An  aostract  describing  the  need  for  and 

uses  of  the  information  collection. 
COMMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  (Mficer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Managem«it  Policy,  U.S. 
Department  of  Labor,  200  Omstitution 
Avenue.  NW..  room  N-1301, 
Washington,  DC  20210.  CommenU 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatwy  A&irs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)395-6680). 

Any  member  of  the  public  who  wants 
to  comment  (m  recordkeeping/reporting 
requirements  which  have  oeen 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Unemployment  Insurance  Core  Revenue 

Quality  Control  Program  Annually 
State  or  local  governments 

52  respondents;  2,266.3846  houn  par 
response;  117,852  total  hours 
Core  Revenue  Quality  Control  is  the 

States'  and  DOL's  main  vehicle  for 
assessing  the  essential  quality 
dimension  (accuracy,  timeliness, 
completeness)  of  tax  processing 
functions.  Findings  will  be  iised  to 
improve  UI  operations  and  assist  DOL 
in  ovenight.  technical  assistance,  and 
policy  development 

New 

Employment  and  Training 

Administration 
Compendium  of  State  Unemployment 

Insurance  Operations,  Organizations 

and  Relationship 
Every  three  yean 
State  or  local  governments 

53  respondents;  3  houn  per  response: 
159  total  houn 

The  Unemployment  Insurance  Service 
(UIS)  has  a  need  to  know  how  each  of 
the  53  State  Empbyment  Security 
Agencies  (SESAs)  uniquely  operate  in 
specific  areas.  lioJcages  with  other 
programs  and  how  UI  activity  areas  are 
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managed.  No  cuirent  Tepoiting 
medianiim  exists  to  gather  this 
information. 

Extension 

Departmental  Management — President's 
Committee  an  Employment  of  People 
with  Disabilities 

Job  Accommodation  Network  (JAN) 

1225-0022 

On  occasion 

Individuals  or  households:  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations  4,500 
respondents;  30  minutes  per  response; 
2,250  total  hours;  1  form. 

The  President's  Committee  on 
Employment  of  People  with  Disabilities 
has  established  the  Job  Accommodation 
Network  QAN)  to  provide  information 
on  possible  accommodations  to 
employers  and  others  desiring  to  hire, 


retain,  or  promote  persons  Mrith 
disabilities  within  the  work  setting. 
Continued  use  of  this  information 
collection  will  enhance  the  efiectiveness 
of  JAN's  information  resources  which 
may  be  accessed  by  representatives  of 
business,  rehabilitation  professionals, 
and  other  service  providers  for  the 
purpose  of  identifying  accommodations 
which  will  assist  persons  with 
disabilities  in  obtaining/maintaining 
employment. 

Extension 

Employment  and  Training 
Adniinistration 

Trade  Adjustment  Assistance  (TAA 
Financial  Status/Request  Funds 
Report) 

1205-O27S.  ETA  9023 

Quarterly 

State  or  local  governments 


50  respondents:  2  hours  per  iwpanae: 

5  average  responses  per  year;  500  total 
hours:  1  form. 

The  Department  of  Labor  requires 
financial  data  for  the  Trade  Adjustment 
Assistance  (TAA)  program  administered 
by  States  which  are  not  available  from 
the  Standard  Form  26gA.  The  reqiiired 
data  are  necessary  in  order  to  meet 
statutory  requirements  prescribed  in 
Public  Law  100-418,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

Extension 

Employment  and  Training 

Administration 
Labor  Condition  Application  for  H-lB 

Nonimmigrants  1205-0310;  ETA  9035 
Other 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 


Fofin  No. 


Respondents 


Average  time 
per  response 


Burden 
hours 


ETA  9035 

ComplaintB 

50,050  total  hours 


50.000 
200 


1  hour 

15  mifHJtes 


50.000 
SO 


The  information  provided  on  the  ETA 
9035  by  employers  seeking  to  use  aliens 
in  specialty  occupations  on  H-lB  visas 
will  permit  the  DOL  to  meet  Federal 
responsibilities  for  program 
administration,  management  and 
oversight. 

Extension 

Mine  Safety  and  Health  Administration 
Alternative  Mine  Rescue  Capability  for 
Small  and  Remote  Mines  and  Mines 
with  Special  Mining  Conditions 


1219-0078 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations 

25  respondents;  2  hours  per  response; 
50  total  hours 

If  an  underground  mine  is  small  and 
remote  or  is  operating  under  special 
mining  conditions,  the  operator  may 
apply  for  permission  to  provide 
alternative  mine  rescue  capability.  The 
intent  of  the  regulation  is  to  establish 


the  best  possible  rescue  response 
available  under  the  circumstances. 

Extension 

Employment  and  Training 
Administration 

Unemployment  Insurance  Self- 
Employment  Demonstration 

1205-0314 

Annually 

Individuals  or  households 


TWe 


First  Fdowup 

SecofKl  FoHmvup 
415  total  hours 


Respondents 


500 
300 


Estimated  Urns 
per  response 


33  minutes 
28  minutes 


Burden 
hours 


275 
140 


The  DOL  is  evaluating  two 
experimental  demonstration  projects 
that  test  self-employment  as  a  strategy  to 
assist  imemployment  insurance 
claimants  to  return  to  work.  Approval  is 
sought  to  extend  the  information 


collection  period  to  complete  the 
evaluation  of  these  demonstration 
projects. 

Revision 

Bureau  of  Labor  Statistics 


Occupational  Compensation  Survey 

1220-0007 

State  or  local  governments: 
Businesses  or  other  for-profit;  Nonprofit 
institutions;  Small  businesses  or 
organizations 


foanHo. 


27S1A  

2751A-Conl 


Respondents 


25,900 
6.720 


Frequency 


Annual  or  biennial  . 
Every  4  or  5  years 


Average  time 

per  response 

(minutes) 


5 

15 
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Fbnn  No. 


RMponctants 


Fraquency 


(minulM) 


2752A 

27S2B  

275aF 

27530 

2753QAF 

43.026  toM  hours 


6.720 

10,180 

15.540 

14,300 

600 


Evwy  2  or  4  yaar* 
Ewary  1  to  4  yaart 
EvMy  1  to  4  yoart 
Evwy  2  to  4  yMut 
Evwy  1  to  2  yoara 


10 
IS 
60 
90 
5 


Survoy  results  sre  needed  for  s  variety 
of  Federal  snd  non-Federal  purposes, 
including  administration  of  the  Fedwal 
Employees  Pay  Comparability  Act  and 
the  Sarvica  Contract  Act  Results  are 
used  bxt  compensation  administration, 
negotiations  and  mediation  proceedings, 
plunt  location  decisions,  and  for 
responding  to  information  requests  firom 
the  general  pubUc 

SigiMd  at  Wariiii^itoB.  DC  this  3rd  day  of 
Auguft.  1903. 
Kaanalh  A.  Milk. 
Depaztmenial  Qearance  Officer. 
(FK  Doc  9^-18837  Filed  fr-5-93: 8:45  ami 
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EmployfiMnt  Standards  Admlniatnitlon 

Minimum  Wagaa  for  Fadaral  and 
FadaraUy  Aaaitad  Construction; 
Ganaral  Wags  Detannination  Doelsions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laboren  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davia-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C  276a)  and  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  &t>m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 


minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laboren  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  data  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractore  and  subcontractors  to 
laboren  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  ootained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 


Avenue.  NW..  room  S-3014, 
Washington.  DC  20210. 

Corrections  to  General  Waga 
Determlnatioa  Decisions 

Punuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
§  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errore. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  Volume(s). 

Volume  I 

Wage  Decision  No.  AL930023 

Punuant  to  the  Regulations,  29  CFR 

part  1,  §  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

New  General  Wage  Determination 
Decisions 

The  numbere  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 


(Aug.  6, 1993) 
(Aug.  6. 1993) 
(Aug.  6, 1993) 
(Aug.  6. 1993) 
(Aug.  6. 1993) 
(Aug.  6. 1993) 
(Aug.  6. 1993) 


Volume  I 

New  York 
NY930036 
NY930037 
NY930038 
PA930O34 
PA93003S 
PA930036 
PA930037 

Volume  n 

Iowa 
IA930030  (Aug.  6, 1993) 

Kansas 
KS930027  (Aug.  6. 1993) 
ICS930028  (Aug.  6. 1993) 
KS930029  (Aug.  6. 1993) 

Loqisiana 
LA930018  (Aug.  6, 1993) 
LA930019  (Aug.  6. 1993) 


(Aug.  6, 1993) 
(Aug.  6, 1993) 
(Aug.  B,  1993) 
(Aug.  6. 1993) 
(Al«.6.1993) 
(Aug.  6. 1993) 
(Aug.  6, 1993) 
(Aug.  6. 1993) 
(Aug.  6, 1993) 
(Aug.  6. 1993) 
(Aug.  6, 1993) 
(Aug.  6, 1993) 


LA930020 
LA930021 
LA930022 
LA930023 
LA930024 
LA93002S 
LA930026 
LA930027 
LA93002B 
LA930029 
LA930030 
LA930031 

Vo/uimJir 

Alaska 

A1C930002  (Aug.  6. 1993) 

AK930003  (Aug.  6, 1993) 
Kfaotana 

MT930009  (Aug.  6. 1993) 

MT930010  [Aug.  6. 1993) 

MT930011  (Aug.  6. 1903) 

MT930012  (Aug.  6. 1993) 

MT930013  (Aug.  6. 1993) 

MT930014  (Aug.  B.  1993) 

MT93001S  (Aug.  6. 1993) 

MT930016  (Aug.  6, 1993) 

1^17930017  (Aug.  6, 1993) 

MT930018  (Aug.  6. 1993) 

MT930019  (Aug.  6. 1993) 

MT930020  (Aug.  6. 1993) 
Wyoming 

WY930012  (Aug.  6, 1993) 

WY930013  (Aug.  6. 1993) 

«VY930014  (Aug.  S.  1993) 

WY93001S  (Aug.  6, 1993) 

WY930016  (Aug.  6. 1993) 

WY930017  (Aug.  6. 1993) 

WY930018  (Aug.  6, 1993) 

WY930019  (Aug.  B.  1993) 

WY930020  (Aug.  6, 1993) 

WY930021  (Aug.  6, 1993) 

WY930022  (Aug.  B,  1993) 

Modification  to  Ganeral  Wage 
DatermiMtkiB  DwbioM 

The  number  of  dedaons  listed  in  the 
Govammflot  Printing  OfiBce  dociunent 
entitled  "Gaoeial  Wage  Oetenninations 
Issued  Under  the  DavU-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  M<gis>er  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Alabama 

AL930023  (Feb.  19. 1993) 
Florida 

FL930017 (Fdx  19, 1993) 
Mai^and 

MD930001  (Feb.  19. 1993) 
Pemuyhrania 

PA93Q001  (Feb.  19. 1993) 

PA930Q04 (Feb.  19. 1993) 

Volume  n 

Arkansas 

AR930003  (Feb.  19. 1993) 

AR93000B  (Feb.  19. 1993) 
Kansas 

KS930006  (FUx  19, 1903) 

KS930007  (Feb.  19. 1903) 

KS930009  (Fab.  19, 1993) 

1CS930010  (Feb.  19, 1993) 


KS930011 
1CS930012 
KS930013 
KS930019 
KS930021 
KS930022 
KS930023 
KS930026 

Louisiana 
LA930005 

Texas 
TX930001 
TX930018 


(Fab.  19, 1993) 
(Fab.  19. 1993) 
(Feb.  19. 1993) 
(Feb.  19, 1993) 
(May  7. 1993) 
(May  28. 1993) 
QuL  2. 1993) 
OuL  16, 1993) 

tPtb.  19, 1993) 

(Feb.  19. 1993) 
(Feb.  19. 1993) 


EmploynMnl  and  Training 


VoiuineiV 

Alaska 

AK930001  (Feb.  19, 1993) 
California 

CA930001  (Feb.  19, 1993) 

CA930002  (Feb.  19. 1993) 

CA930004  (Feb.  19. 1993) 
Colorado 

00930014  (Feb.  19. 1993) 
Idaho 

ID930001  (Feb.  19, 1993) 

ID930002  (Feb.  19, 1993) 
Montana 

MT930001  (Feb.  19, 1993) 
Oregon 

OR930001  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  Tlie  Devis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
783-3238. 

When  cvdering  subacription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  30th  day  of 
July  1993. 
AlanL.  Moes, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc  93-18626  Filed  8-5-93: 8:45  am) 
BIUJNO  COM  4B1»4r-M 


Advioory  Council  on  Unomptoymonl 
ComponMtion;  HMrIng 

summary:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUQ 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Ck>mmittee  Act  on  January  24, 1992, 
Federal  Register,  Frtiruary  3, 1992.  pg. 
4067).  Public  Law  102-164,  the 
Emergency  Unemployment 
Compensetion  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effiectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  bu  improvement  The 
Council  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
Extended  Benefit  (EB)  program,  the 
work  search  requirement  for  the  EB 
program,  and  eligibility  and 
unemployment  coverage  for  alim 
agricultural  labor. 

TIME  iMO  PLACE:  The  hearing  will  be 
held  from  9:30  a.m.  to  4  p.m.  m 
September  20, 1993  at  the  Southland 
C^enter  Hotel.  Seminar  Theater,  400  N. 
Olive  Street,  Dallas.  Texas. 
PUBtX  PARTICIPATION:  The  leering  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
°  for  the  media.  Handicapped  individxials 
should  contact  the  Designated  Federal 
Official  (DFO),  listed  below,  if  special 
accommodations  are  needed. 

SUBMirnNQ  WRITTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson, 
DFO,  Advisory  Coimcil  on 
Unemployment  Compensation.  U.S. 
Department  of  Labor,  200  Constituticm 
Avenue,  NW.,  room  S-4231, 
Washington,  DC  20210.  Statements  must 
be  received  not  later  than  September  7, 
1993. 

PRESBITMQ  ORAL  STATEMDITS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoun. 
Advisory  Council  on  Unemployment 
Compensetion,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
room  S-4206  Wadiington,  DC  20210. 
Requests  for  presenting  ami  statements 
riiould  indicate  a  preferred  time  slot 
(either  morning  or  afternoon)  and  the 


42110 


F«darii  Ragiiter  /  Vol.  58.  No.  150  /  Friday,  August  6.  1993  /  Notices 


request  must  contain  a  daytime  phone 
number.  All  such  requests  must  be 
received  not  later  than  September  7, 
1993. 

TOR  AOOmONAL  MRMMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
room  S-^231.  Washington,  DC  20210. 
(202)  219-7831. 

Signed  at  Wuhington.  IXX  this  29th  day  of 
July  1093. 

CaralyaM.Goldiii8. 

Acting  Assistant  Secntaiy. 

(FR  Doc  93-18835  Piled  8-5-93: 8:45  am] 


Advtoory  CouncM  on  Ummploymont 
CompMMatlon;  llMting 


t:  The  Advisory  Coimdl  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992, 
Federal  Register.  February  3, 1992.  pg. 
4067).  Public  Law  102-164.  the 
Emergency  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  inclumng  the 
purpose,  goals,  coxmter-cyclical 
efiectiveness.  coverage,  benefit 
sudquacy.  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  for  improvement.  The 
Coxmdl  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
Extended  Benefit  (EB)  program,  the 
work  search  requirement  for  the  EB 
program,  and  eligibility  and 
unemployment  coverage  for  alien 
agricmtural  labor. 


UMI 


I  AND  PLACE:  The  meeting  will  be 
held  from  9:30  a.m.  to  5  p.m.  on 
September  21, 1993  at  the  Southland 
Center  Hotel.  North  Section  of  Ballroom, 
400  N.  Olive  Street,  Dallas.  Texas. 

AQENOA:  The  agenda  for  the  meeting  is 
as  follows: 

(1)  Introduction  of  new  Coimcil 
members. 

(b)  Review  of  the  priorities  | 
established  at  the  May  11. 1993  meeting 
of  the  Council. 

(c)  Discussion  of  the  reasons  for  the 
decline  in  the  Insured  Unemployment 
Rats  and  the  policy  implications. 

(d)  Discussion  of  the  Extended  Benefit 
Program. 


(e)  Discission  of  the  state  of 
Unemployment  Compensation 
Financing. 

(0  Discussion  of  issues  and 
determination  of  priorities  for 
additional  review  and  research. 
MBUC  PAfmoPATiON:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  ^t-come. 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Handicapped  individuals 
should  contact  the  Designated  Federal 
Official  (DFO).  listed  below,  if  special 
accommodations  are  needed. 
FOR  AOOmONAL  MFOflMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
room  S-4231.  Washington.  DC  20210. 
(202)  219-7831. 

Signed  at  Washington.  DC,  this  29th  day  of 
July  1993. 

CsralyB  M.  Golding, 

Acting  Assistant  Secretary. 

(FR  Doc.  93-18836  Filed  8-5-93;  8:45  am] 

BMiJNO  COOC  4S10-IO-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Ronawal  of  Advisory  CommlttM  on 
Prasorvatlon 

This  notice  is  published  in 
accordance  with  the  provisions  of 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-463. 
5  U.S.C.  App.)  and  advises  of  the 
renewal  of  the  National  Archives  and 
Records  Administration's  (NARA) 
Advisory  Committee  on  Preservation.  In 
accordance  with  Executive  Order  12838. 
the  Office  of  Management  and  Budget 
has  approved  the  continuation  of  this 
agency-established  committee.  This 
notice  informs  of  the  renewal  of  the 
Advisory  Committee  on  Preservation  for 
a  period  not  to  extend  beyond  July  13. 
1995. 

The  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  this 
Advisory  Committee  is  in  the  public 
interest.  The  Committee  Management 
Secretariat.  General  Services 
Administration  has  concurred  with  the 
renewal.  The  Advisory  Committee 
provides  NARA  with  expert  knowledge 
and  valuable  advice  on  technical 
preservation  issues,  including  emerging 
preservation  problems  and  technologies 
for  a  variety  of  media.  NARA  uses  the 
Advisory  Committee's 
recommendations  as  it  fulfills  its 
mandate  to  preserve  the  permanently 
valuable  records  of  the  Federal 
Government. 


Dated:  July  29. 1993. 
Trudy  Hoakamp  Petenon, 
Acting  Archivist  of  the  United  States. 
IFR  Doc.  93-18789  Filed  8-5-93;  8:45  am] 
SWJJNO  coot  TS1S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancament  Advisory 
Panel;  IMaating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Challenge  and  Advancement  Advisory 
panel  (Dance  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  26, 1993  from  9  a.m.  to 
5:30  p.m.  This  meeting  will  be  held  in 
room  730.  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
introductions. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meeting,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 
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Oitod:  Anput  Z.  1903. 
Dmctor,  Offin  or  Auwl  OjfwraDons,  NaUoiuu 
(FR  Doa  93-1878S  PlM  S-«-«3:  •:4S  am] 


PwMwMng  and  Cowml— toning 
Advisory  Panal;  llMtlng 

Punuant  to  nctlon  10(a)(2)  of  tha 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  givm  that  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Presenting 
Organiaations  Section  A)  to  the  National 
Comcil  on  the  Aits  will  be  held  on 
August  24-27. 1993.  The  panel  will 
meet  from  8-.30  a.m.  to  7  p  jn.  on  August 
24-28. 1993  and  from  8:30  a.m.  to  S 
p.m.  on  Auflust  27. 1993.  This  meeting 
will  be  held  in  room  714,  at  the  Nancy 
Hanks  Ceoter,  1100  Pennsylvania 
Avenue.  NW..  Wellington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  8:30  ajn.  to  9  a.m.  on 
August  25-27, 1993  and  bom  2  p.m.  to 
5  p.m.  on  August  27, 1993  for  guidelines 
and  policy  discusdon. 

The  remaining  portions  of  this 
meedng  from  8:30  a.m.  to  7  p.m.  on 
August  24, 1993,  from  9  a.m.  to  7  p.m. 
on  August  25-26, 1993,  and  from  9  to 
2  p.m.  on  August  27, 1993  are  for  the 
purpoee  of  Pimel  review,  discussion, 
evaluation,  and  recommendation  on 
applicatioas  for  financial  assistance 
imder  the  Naticmal  Foundation  on  the 
Arts  and  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  S52b  of  title  5,  United  ^ates 
Code. 

Any  person  may  observe  meetings,  or 
portions  diereof,  of  advisory  panels 
which  are  (men  to  the  public,  and  may 
be  permitted  to  paiticipata  in  the 
panel's  discussitms  at  the  discretion  of 
the  panel  duirman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Coostituancies, 
National  Endowmoit  for  the  Aits,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506, 202/682-5532. 
TYY  202/682-5496,  at  leest  seven  (7) 
days  prim  to  the  meeting. 

Further  information  with  refsrence  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 


Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated:  Auguat  3. 1903. 
YvaBneM-SaUDa, 

Director,  Offiot  ofFoMi  OjparatMNU.  National 
Endowawntfor  tne  AiU. 
(FR  Doc  93-18783  PUad  8-5-93;  8:45  am) 
BMbUNB  OOOC  TSS7-M-H 


Praaanting  and  Commisstoning 
Advisory  PansI;  Msstlng 

Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Presenting 
Organizations  Section  B)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  31-September  3, 1993.  The 
panel  will  meet  frtMn  9  a.m.  to  7  p.m. 
on  august  31, 1993,  from  8:30  a.m.  to  6 
p.m.  on  September  1-2, 1993,  and  from 
8:30  a.m.  to  5  p.m.  on  September  3, 
1993.  This  meeting  will  be  held  in  room 
730,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  %vill  be  open 
to  the  public  from  8:30  a.m.  to  9  a.m.  on 
September  1-3, 1993,  and  frtim  2  p.m. 
to  5  p.m.  on  September  3, 1993  for 
policy  and  guidelines  discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7  p.m.  on  August 
31. 1993,  bom  9  a.m.  to  6  p.m.  on 
September  1-2, 1993,  and  from  9  a.m. 
to  2  p.m.  on  September  3, 1993  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  bv  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Novembw  24, 1992,  these  sessicos  will 
be  closed  to  the  public  pursxiant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  5S2b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  tfiereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532. 


TYY  202/682-5496.  at  least  aavan  (7) 
days  prior  to  the  meeting. 

Further  information  with  lafsranoa  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sebine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  August  2. 1993. 

Director,  Office  ofPmti  OperoUom.  NeHoncl 
Endowment  for  the  Arts. 
(FR  Doc.  92-18784  Piled  S-6-93;  8:4S  n) 
BiujNO  COOS  nsr-ei-« 


NATIONAL  SaENCE  FOUNDATION 

Spsdsl  Emphssls  PansI  In  Gradtwls 
Educstlon  and  Raasorch  Davalopmant! 
Masting 

In  eocordanoe  «rith  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
483.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Name:  Special  Emphasif  Panel  in  Graduate 
Education  and  Raaearcii  Developmant 

Date  and  Time:  August  20-23, 1903:  a-sa. 
to  5  p.m.  each  day. 

Place:  Holiday  Inn,  Govemors'  House; 
Rhode  Island  Arenue  at  17th  Street,  NW., 
Washington.  DC 

Type  of  meeting:  Qoaed. 

Contact  person:  Dr.  Rooeevelt  Y.  Johnaon, 
Program  Director,  Graduate  Education  and 
Research  Development,  nn.  1202,  NSF, 
Washington,  DC  20550.  Telephooe:  (202) 
357-9453. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Graduate 
Research  Traineeship  proposals  at  part  of  the 
selection  process  for  awards. 

Reasons  for  closing:  The  propoaala  being 
reviewed  including  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial:  finandal 
data,  such  as  salaries;  and  penooal 
information  concerning  individuals 
asaodated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C  5S2b(c),  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act 

Dated:  August  25, 1993. 
M.  Idbecca  %ViBklar, 
Committee  Management  Officer. 
(FR  Doc.  93-18778  Filed  8-6-93: 8:45  am] 
emjMQ  coot  ysss  si  m 


Spacial  Emphasia  Panal  In  Industrial 
Innovstion  Intsrfscs;  Msstlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),.The  National  Science 
Foundation  announces  the  foUoiving 
meeting: 
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:  Spadal  Bmpluwli  In  Industrial 
fautavBdoB  IntarfKS. 
Data  and  time:  Auguct  26, 1993: 8:30  a.m. 

to  S  pjD. 

Ptooa:  Roonu  500  A  ft  B,  National  Sdenca 
Foundation.  1110  Vannont  Avanua  NW., 
Waahii«ton.  DC 

Typt  ofawtting:  Ooaad.  I 

Contact  ptnon:  Dr.  Richard  L  Schoen, 
Daputy  Diviaion  Director  of  Industrial 
Innovation  IntarCKa.  1110  Vermont  Avenue 
NW..  nn.  V-502,  Washington.  DC  205SO. 
Telaphona  (202)  65:^5202. 

Aupoaa  afatmting:  To  provide  advice  and 
remmmandatinns  concerning  proposals 
submitted  to  NSP  ior  financial  support. 

Agenda:  To  review  and  evaluation 
proposals  far  the  Small  Business  Innovation 
Research  Program. 

Reason  for  doting:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 
U.S.C  b(c)  (4)  and  (6)  of  the  Govertmient  in 
the  Sunshine  Act 

Dated:  July  30, 1993. 
KLRabaccaWinklar. 

Committee  Management  Officer. 

(FR  Doc  93-18793  Filed  8-5-93:  8:45  am] 


Dated:  August  2, 1993. 
M.Kt/bmxm¥nakJmr, 

Committaa  Management  Officer. 

[FR  Doc  93-18779  Filed  8-5-93: 8:45  am] 

lOQoc: 


Special  Emphaaie  Panel  In  MIPS 
Diviaion:  MeMlng 

1 
In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  folk)wing 
meeting. 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Information  Processing 
Systems. 

Date  and  time:  August  27, 1993,  8:30  a.m. 
to  5  p  jn. 

Place:  Room  414, 1800  G  St.  NW., 
Washington.  DC  20550. 

Type  of  Meeting:  Gosed. 

Contact  perso/i:  Dr.  Robert  B.  Grafton, 
Program  Director.  MIPS  Division,  room  414. 
National  Science  Foundation.  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-7853. 

Purpose  of  meeting:  To  provide  advice  and 
recommendatioiu  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  firopoaals  u  part  of  the  selection 
process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  inliarmation 
concerning  Individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


UMI 


Special  Emphaala  Panel  in  Polar 
Programa;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Mune:  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  time:  September  1-2. 1993;  8  a.m. 
to  6  p.m. 

Place:  Room  1243.  National  Science 
Foundation,  1800  G  Street,  NW..  Washington. 
DC 

7>pe  of  meeting:  Closed. 

ContfKt  person:  Polly  A.  Penhale.  Program 
Manager.  OPP.  room  620,  Telephone:  (202) 
357-7894. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  8up(>ort. 

Agenda:  To  review  and  evaluate  Polar 
Biology  and  Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
revieMred  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  2, 1993. 
M.  Kabacca  Wlakkr. 
Committee  Management  Officer. 
[FR  Doc.  93-18780  Filed  8-5-93;  8:45  am] 
BKUNQ  COM  TSSS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docfcat  Nos.  5(M98  and  50-499] 

Houston  Lighting  &  Power  Co.,  South 
Texaa  Protect,  Unit  Noa.  1  and  2; 
Environmental  Aasesament  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  A  to 
10  CFR  pari  20  in  response  to  a  request 
filed  by  the  Houston  Lighting  &  Power 
Company  (the  licensee)  for  the  South 
Texas  Project.  Units  1  and  2,  located  in 
Matagorda  County,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  in 


footnote  d-2(c)  in  appendix  A  to  10  CFR 
part  20  related  to  protection  factors  for 
respiratory  protective  devices.  The 
footnote  requires  that  no  allowance  is  to 
be  made  for  the  use  of  sorbents  against 
radioactive  gases  or  vapors.  The 
exemptions  would  allow  the  use  of  a 
radioiodine  protection  factor  of  50  for 
certain  respiratory  protection  canisters 
used  by  workers  at  the  licensee's 
facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  December  19, 1991. 
and  supplemented  by  letter  dated  July  1, 
1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  use  of  the  sorbent  canisters 
described  in  the  licensee's  request  can 
potentially  reduce  the  time  required  to 
complete  those  tasks  that  require  the  use 
of  respiratory  protection  devices, 
thereby  minimizing  the  amount  of 
radiation  exposure  to  plant  operating 
personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  most 
likely  reduce  the  work  effort  and 
occupational  exposure  from  some  tasks 
at  South  Texas.  The  utilization  of  air 
purifying  respirators  in  Keu  of  air- 
supplied  or  self-contained  apparatuses, 
where  possible,  can  result  in  person-rem 
reductions  estimated  overall  at  25 
percent  for  tasks  requiring  radioiodine 
protection.  The  light  weight,  less 
cumbersome  air  purifying  respirators 
(i.e.,  sorbent  canisters)  can  provide 
increased  comfort  and  mobility  in  most 
cases,  and  result  in  increased  worker 
efficiency  and  decreased  time  on-the- 
job. 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  the  potential  for,  or 
consequences  of,  radiological  accidents 
and  does  not  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impact,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
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associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
woidd  not  reduce  the  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previoiisly 
considered  in  the  Final  Environmental 
Statement  for  the  South  Texas  Project, 
Units  1  and  2,  dated  August  1986. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee's 
requests.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  (rf'No  Significant  Impact 

Hie  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  efiiact  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  December  19. 1991.  supplemented 
July  1. 1993.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Doaunent  Room,  The  Gelman 
Building.  Lower  Level.  2120  L  Street, 
NW..  Washington,  DC  20S5S,  and  at 
Wharton  County  Jimior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway.  Wharton,  Texas  77488. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Conunission. 
SuuiimC  Black. 

Director.  Profed  Directorate  lV-2,  Division 
of  Reactor  Projects  IB/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  93-18833  Filed  8-5-93: 8:45  ami 
eajjNQ  oooc 


[Docket  Noe.  50-315  and  50-316] 
Corrected  Exemption 

In  the  Matter  of  Indiaoa  Michigan  Power 
Cmnpany  (Donald  C  Cook  Nuclear  Plant 
Units  1  and  2). 


Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of 
the  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  facilities  are  pressurized 
water  reactors  located  at  the  licensee's 
site  in  Berrien  Cotmty,  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
R^ulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Paragraph  III.D.2(b)(ii)  of  appendix  J 
of  10  C7R  part  50  requires,  in  part,  that 
a  full  pressure  air  lock  leakage  test  be 
performed  whenever  air  locks  are 
opened  diuing  periods  when 
containment  integrity  is  not  required  by 
theplant's Technical  Specifications. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  (1) 
are  authorized  by  law,  vrill  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  drciunstances  are 
present. 

m 

By  letter  dated  December  21, 1992, 
the  licensee  requested  an  Exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  J.  On  July  16, 1993, 
the  Commission  granted  the  requested 
Exemption  which  was  published  in  the 
Federal  Register  on  July  23, 1993  (58  FR 
39583).  The  Exemption  issued  on  julv 
16. 1993.  included  two  typographical 
errors.  This  Exemption  corrects  those 
errors  and  supersedes  the  July  16. 1993 
Exemption. 

In  its  letter  dated  December  21, 1992, 
the  licensee  requested  an  Exemption 
from  the  requirement  of  10  CFR  part  50, 
appendix  J.  III.D.2(b)(ii)  identifimi  in 
section  II  above,  and  substitution  of  an 
air  lock  door  seal  leakage  test  (paragraph 
in.D.2(b)(iii)  of  appendix  J.  10  CFR  part 
50)  for  the  full  pressure  air  lock  test 
otherwise  required  by  paragraph 
III.D.2(b)(ii)  when  the  air  lock  is  opened 
while  the  reactor  is  in  cold  shutdown 
(Mode  5)  or  refueling  (Mode  6),  if  no 
maintenance  has  been  performed  on  the 
air  lock  that  could  affect  its  sealing 
capability.  The  exemption  would  also 
allow  the  door  seal  leakage  rates  test  of 
IILD.2(b)(iii)  to  be  used  when  the 
maintenance  affecting  the  air  locks 
sealing  capability  was  performed  only 


on  the  door  gaskets.  That  is.  door  seal 
testing  will  be  done  after  each  opening, 
after  maintenance  which  cotild  affect 
the  air  lock  door  gaskets,  and  prior  to 
establishing  containment  integrity.  If 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  an  air 
lock,  other  than  the  door  gadcets.  a  full 
pressure  air  lock  tests  must  still  be 
performed. 

If  an  air  lock  is  opened  during  Modes 
5  and  6,  paragraph  III.D.2(b)(ii)  of 
appendix  J  requires  that  an  overall  air 
lock  leakage  test  at  not  less  than  the 
calculated  peak  containment  pressure 
from  a  design-basis  LOCA  (Pa)  be 
conducted  before  plant  heatup  and 
startup  (i.e.,  enterhig  Mode  4).  The 
existing  air  lock  doors  are  so  designed 
that  a  fiill-pressure  (i.e..  Pa«12.0  psig) 
test  of  an  entire  air  lock  can  raly  be 
performed  after  strongbacks  (structural 
bracing)  have  been  installed  on  the 
inner  door.  Strongbacks  are  needed 
because  the  pressure  exerted  on  the 
iimer  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  Installing 
strongbacks,  performing  the  test,  and 
removing  strongbacks  requires  at  least  8 
hours  per  air  lock  (there  are  two  air 
locks)  during  whidi  access  through  the 
air  lock  is  prohibited. 

If  the  periodic  6-month  test  of 
paragraph  in.D.2(b)(i)  of  appendix  J  and 
the  test  required  by  paragraph 
in.D.2(b)(iii)  of  appoidix  J  are  ciirrent, 
no  maintenance  (other  than  to  door 

flaskets)  has  been  performed  on  the  air 
ock  that  could  affect  its  sealing 
capability,  and  the  air  lock  is  properly 
sealed,  there  is  no  reason  to  expect  the 
air  lock  to  leak  excessively  Just  because 
it  has  been  opened  in  Mode  5  and  Mode 
6. 

Accordingly,  the  Commission 
concludes  £at  the  licensee's  proposed 
approach  of  substituting  the  seal  leakage 
test  of  paragraph  in.D.2(b)(iii)  for  the 
pressure  test  of  paragraph  in.D.2(b)(ii)  of 
appendix  J  is  acceptable  following  door 
gadcet  maintenance  and/or  prior  to 
entering  Mode  4.  Furthermore,  the 
licensee  has  committed  to  meet  the 
requirements  of  paragraph  III.D.2(b)(ii) 
of  appendix  J  whenever  other 
maintenance  that  could  afiiact  sealing 
capability  has  been  performed  on  the  air 
lock. 

The  special  circumstances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified. 
The  purpose  of  paragraph  III.D.2(b)(ii)  is 
to  ensure  that  air  locks  are  properly 
sealed  when  containment  integrity  is 
required.  The  proposed  alternative  test 
method  is  sufficient  to  achieve  this 
tmderlying  purpose  in  that  it  provides 
adequate  assurance  of  continued  leak 
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tight  tnliVtitjr  of  tlM  sir  kxk. 
CoBMqiMntly.  th*  qMcfal  dicumstanoet 
dMoibsd  by  10  CFR  Sai2(a)(2)(ii)  and 
(ill)  ndst  In  thst  appbotkn  of  the 
reguktiao  in  thaM  ptiticalar 
dicnmstancM  is  not  nscsswy  to 
acfaiavo  th*  nndariying  porpoae^of  the 
rule  in  thet  Ae  Hcooeee  has  propoeed  an 
acceptable  ahaniatiTe  taat  method  that 
accompUahaa  the  intent  of  the 
regulation.  Complianca  would  result  in 
undue  hardship  that  would  be 
rignificantly  in  axcesi  of  that 


Prevailing  Rate  Advisory  Committee 
wiU  be  held  i 


contemplated  vdien  the  regulatirai  was 
adopted  in  that  plant  startup  would  be 
delayed  while  an  overall  air  lock 
leakage  test  waspsffarmed  at  ftiU 
pressure.  The  efmt  end  delay  required 
is  not  warranted  by  the  resulting  safety 
benefiL 

IV  I 

Accordingly,  the  Ccmunlssion  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  examptica  as  descrfiMd  in 
Section  in  above  is  authoriaed  by  law, 
will  not  pieesnt  sn  undue  risk  to  the 
public  health  and  safsty,  and  is 
consistent  widi  the  common  defense 
and  security.  The  Commissiop  further 
determinee  that  qMdal  circumstances 
as  nrovided  in  10  CFR  50.12(aH2)(ii) 
and  (iii)  an  preeent  fustiiylng  the 
exemption. 

Therefbra,  the  Commission  hereby 
grants  the  exemption  as  described  in 
Section  m  above  from  10  C7R  pen  50, 
appendix  J,  IILD.2(bMii). 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
signiflcsnt  impact  on  the  environment 
(58FR3S984). 

This  Exemption  is  effactive  upon 
issuance. 

Dalad  el  Rodnrllle.  Maryland  this  .10th  day 
of  July. 

For  the  Nudesr  Ragolatwy  CaminiSRioa. 

Acting  Dinctor.  DMtkm  ofBeoctorPniect*— 
in/IV/V.OfpctofNudmrRmKtorRegvlatioa. 
[PR  Doc  aa-ISOl  Piled  »-S-03:  8:45  ejq] 
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Opan  CoinnilllM  MaatlnQ 

The  Federal  Prevailing  Rate  Advisory 
Committee  meeting  scheduled  for 
August  16. 1903.  hes  been  cancded. 

AcooRling  to  tiie  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92--«ft3).  notice  U  hereby 
given  that  meetings  <rf  the  Federal 


Thursday,  Aug.  26, 1M3 
Thursday,  Sept  9, 1903 
Thursday,  Sept  23, 1903 

The  meetings  will  start  at  10:45  a.m. 
and  wrill  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Biiilding, 
1900  E  Street  NW.,  Washington,  DC 

The  Federal  Prevailing  Rate  Advisoy 
Committee  is  compoeed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  beigaining  rights  for 
Federal  blue-collar  employeee.  and 
repreamtatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5 
U.S.C.  5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53. 5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  Itibat  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Conunittee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  feh  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street 


NW..  Washington.  DC  20415.  (202)  606- 
1500. 

Dated:  July  23, 1903. 

Anthony  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate,  Advisory 
Committee. 

(PR  Doc.  93-18772  Filed  S-S-93: 8:45  am] 
BRiJNQ  coos  I 


POSTAL  SERVICE 

Change  to  th«  DomMtIc  ItaU 
Clasaification  Schadula  Raigarding 
Prabarcoding  of  Lcttar-Slza  Mail 

AGENCY:  Postal  Service. 
ACTXHI:  Notice  of  implementation  of  a 
change  to  the  domestic  mail 
classification  schedule. 

SUMMARY:  This  gives  notice  that  the 
Domestic  Mail  Classification  Schedule 
is  amended  to  provide  that  First-, 
second-,  and  third-class  letter-size  mail 
must  bear  a  barcode  as  prescribed  by  the 
Postal  Service  to  qualify  for  pre- 
barcoded  rates. 

EFFECTIVE  DATE:  August  11, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grayson  M.  Poats,  (202)  266-2981. 
SUPPtEMENTARY  INFORMATION:  On 
November  9, 1992,  pursiiant  to  39 
U.S.C.  3623,  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Decision 
on  Pre-barcoded  Letter  Mail 
Requirements.  PRC  Docket  No.  MC93-2, 
requesting  that  the  Domestic  Mail 
Classification  Schedule  (DMCS)  be 
changed  to  re-define  prebarcoded  letter- 
size  mail  as  mail  "which  bears  a 
barcode  as  prescribed  by  the  Postal 
Service."  The  Postal  Service's  Request 
also  included  a  number  of  stylistic,  non- 
substantive changes.  The  Postal  Rate 
Commission  published  a  notice  in  the 
Federal  Register  on  November  20, 1992 
(57  FR  54866)  describing  the  request 
and  offering  interested  parties  an 
opportunity  to  intervene. 

On  March  5, 1993,  the  Postal  Service 
published  notice  that  the  DMCS  change 
it  had  requested  would  be  placed  into 
effect  on  a  temporary  basis,  pursuant  to 
39  U.S.C.  3641(e)  and  as  authorized  by 
the  Board  of  Governors  of  the  Postal 
Service  in  Resolution  No.  93-3  (March 
1, 1993).  The  temporary  change  took 
efiiect  at  12:01  a.m.  on  March  21, 1993, 
(58  FR  12605). 

On  July  13, 1993,  the  Postal  Rate 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-2.  The  Commission  approved  the 
Postal  Service's  Request,  with  minor 
modifications,  and  recommended 
amending  the  DMCS  to  re-defino  pre- 
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baicoded  letter-size  mail  as  mail  which 
bean  a  barcode  "representing  not  more 
than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service." 

On  August  2. 1093.  the  Governors  of 
the  Postal  Service,  pursuant  to  their 
authority  under  30  USC  3625,  approved 
the  Recommended  Decision  of  me 
Postal  Rate  Commission  in  Docket  No. 
MC03-2.  The  Board  of  Governors  of  the 
Postal  Service,  pursuant  to  their 
authority  under  30  U.S.C.  3625(f), 
determined  to  implement  the  DMCS 
changes  approved  by  the  Governors 
ef!ef:tive  at  12:01  a.m.  on  August  11. 
1093  (Resolution  No.  03-0). 

In  accordance  Mrith  the  Decision  of  the 
Governors  and  Resolution  No.  93-9, 
secUons  100.0204. 100.0214. 100.031, 
100.043, 100.047, 100.100,  200.005, 
300.0232,  300.0235,  and  300.0236  of  the 
DMCS  will  be  amended  to  read  as 
follows  efiiBCtive  at  12:01  a.m.  on  August 
11. 1993: 

Classification  Schedule  100— First- 
Class  MaU 


100.0204    Pre-barcoded  Presorted  Mail 

Prebarcoded  presorted  mail  is  First- 
Class  Mail  presented  in  mailings  of  500 
or  more  pieces  presorted  to  thrae-  or 
five-digit  ZIP  Codes  or  both,  which 
bears  a  barcode  representing  not  more 
than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service,  and  wmch  meets  the 
preparation  requirements  in  section 
100.047. 


100.0214    Pre-barcoded  Rate  Category 
Postcards 

A  pre-barcoded  rate  category  post 
card  is  a  privately  printed  mailing  card 
for  the  transmission  of  messages  which 
meets  the  eligibility  and  preparation 
requirements  in  sections  100.0211b, 
100.043.  and  100.047. 

a.  Double  post  cards  may  be  mailed  at 
the  pre-barcoded  rate  for  post  cards.  A 
double  post  card  consists  of  two 
attachea  cards,  one  of  which  may  be 
detached  by  the  receiver  and  returned 
by  mail  as  a  single  post  card. 

b.  Pre-barcoded  rate  category  post 
cards  must: 

i.  Bear  a  barcode  representing  not 
more  than  11  digits  (not  inclucUng 
"correction"  digits)  as  prescribed  by  the 
Postal  Serviqe. 

ii.  Be  presented  in  mailings  of  500  or 
more  pieces. 

iii.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service  but  may 


not  exceed  any  of  the  foUoiving 
dimensions: 

(1)  Length  not  greater  than  6  inches; 

(2)  Width  not  greater  than  4V4  inches; 
or 

(3)  Thickness  not  greater  than  0.0005 
inch  and  uniform. 

iv.  Meet  addrMsing  specifications  for 
applicable  mail  processing  equipment 
as  prescribed  by  the  Postal  Service. 

V.  Meet  barcoding  specifications  and 
other  preparation  requirements 
prescribed  by  the  Postal  Service. 

vi.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 

100.031    Cards  exceeding  the 
maximtmi  post  card  dimensions  set 
forth  in  section  100.021c  or  100.0211b 
or  section  100.0214  for  ZIP  -f  4  and 
prebarcoded  rate  category  cards  may  be 
mailed  only  under  sections  100.020. 
100.0201. 100.0203.  and  100.0204.  as 
appropriate. 
•       •       •       •       • 

100.043    Postal  and  post  cards, 
including  ZIP-f4  and  pre-barcoded  rate 
category  post  cards,  with  any  of  the 
following  four  characteristics  are  not 
mailable  unless  prepared  as  prescribed 
by  the  Postal  Service: 

a.  Numbers  or  letters  unrelated  to 
postal  purposes  appearing  on  the 
address  side  of  the  card; 

b.  Punched  holes; 

c.  Vertical  tearing  guide; 

d.  An  address  portion  which  is 
smaller  than  the  remainder  of  the  card. 

100.047    Pieces  mailed  under  sections 
100.0201. 100.0202. 100.0203, 100.0204, 
100.0205, 100.0206. 100.0211.  and 
100.023  must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be 
presented  in  a  manner  specified  by  the 
Postal  Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal 
Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  ZIP-f  4  rate 
category  or  pre-barcoded  presorted  mail 
rates  or  presorted  pre-barcoded  flat  rates 
only  when  specific  methods  approved 
by  the  Postal  Service  for  ascertaining 
and  verifying  postage  aro  followed. 

d.  Pieces  mailed  at  presorted  ZIP-f  4 
rate  category  or  pre-barcoded  presorted 
mail  rates  or  presorted  pre-barcoded  flat 
rates  must  be  properly  prepared  and 
presorted  as  prescribed  by  the  Postal 
Service. 


presorted  mail,  including  presorted 
ZIP-f4  rate  category  mail  and  pre- 
barcoded presorted  mail. 


Claasification  Schedule  200— Second- 
aassMaU 


200.095    Copies  of  any  automation 
compatible  second-class  mail  whidi 
bear  a  proper  ZIP-f4  code,  or  which  beer 
a  barcode  representing  not  mora  than  11 
digits  (not  including  "correction"  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meet  the  machinability. 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Poetal  Service  qualify 
for  the  appUcable  ZIP-f4  or  pre- 
barcoding  discoimts  as  set  forth  in  Rate 
Schedules  200,  201.  202.  and  203. 


Claasification  Schedule  300— Third- 
Class  MaU 


100.10    Authorizations  and  Licenses 
100.100    A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be 
paid  once  each  year  at  each  office  of 
mailing  by  any  person  who  mails 


300.0232    Basic  Sortation.  Pre- 
barcoded Mail 

Basic  sortation  pre-barcoded  mail  is 
mail  mailed  under  section  300.0230 
which  bean  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 
•       •       •        •       •  ^ 

300.0235  Three-Digit  Presort  Level 
Pre-barcoded  Mail  Three-digit  presort 
level,  pre-barcoded  mail  is  mail  mailed 
under  section  300.0233  which  is 

Corted  to  three  digits,  which  bean  • 
ode  representing  not  mora  than  11 
digits  (not  including  "correction"  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service. 

300.236  Five-Digit  Presort  Level.  Pre- 
barcoded Mail  Five-digit  presort  level, 
pre-barcoded  mail  is  mail  mailed  undw 
section  300.0233  which  is  presorted  to 
five  digits,  which  bean  a  barcode 
representing  not  more  than  11  digits 
(not  including  "correction"  digits)  as 
prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding 
specifications,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

The  temporary  classification  change 
that  took  effect  on  March  21, 1993  will 
terminate  at  10:01  a.m.  on  Augiist  11, 
1993.  when  the  change  described  above 
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SCCUnmeS  AND  EXCHANGE 


inoofporatstfi 

Ttading 

Counlsr 


In  Ml 
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Auguat  2. 1903. 

On  July  23. 1993.  the  Chicsgo  Stock 
Exchange.  Inc.  ("CHX").  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(fKl)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e., 
a  security  not  registered  under  Section 
12(b)  of  the  Act 


FIsNa 


7-KW1 


Linear  Tedmoiogy 
Coip.,  Convnon 
Slock,  no  par 

value. 


The  above-referenced  issue  is  being 
applied  for  as  s  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 

Fie  No. 

7-10088.....    MXTR  Maxtor  Corp.. 

Convnon  stock, 
S.01  perwahie. 

A  raplacement  iasue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  sra  invited  to 
submit,  on  or  before  August  23. 1993. 
written  comments,  data,  views  and 
arguments  conoeming  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 

Commentatora  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 


UMI 


UTP  would  be  consistent  with  Secticm 
12(f)(2),  which  requires  that,  in 
considering  an  application  formrtwision 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  mattera.  the  public  trading 
activity  in  such  security,  the  character 
of  such  tradins,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Conuniuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarel  R.  McFarla^ 

Deputy  Secretary. 

IFR  Doa  03-18791  Piled  S-5-93: 8:45  am) 


Requests  Under  Review  by  Offica  of 
Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane. 
(202) 272-5407 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Public  Reference  Branch, 
Washington,  DC  20549-1002 

Extension 

Rule  15A8-1:  Form  X-15AA-1:  File  No. 

270-24 
Rule  15Ai-l:  Forms  X-15A)-1  and  X- 

15A)-2:  File  No.  270-25 
Rule  17Ac3-l:  Form  TA-W:  File  No. 

270-96 
Rule  17Ad-10:  File  No.  270-265 
Rule  17f-2(c):  File  No.  270-35 
Rule  17f-2(d):  File  No.  270-36 
Rule  17f-2(e):  File  No.  270-37 
Rule  19b-4:  Form  19b-4:  File  No.  270- 

38 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for 
extension  of  Office  of  Management  and 
Budget  approval  of  rules  and  forms 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.). 

Rule  15Aa-l  and  Form  X-15AA-1 
provide  for  the  application  for 
registration  of  an  association  as  a 
national  securities  association  or  as  an 
affiliated  seciuities  association.  One 
respondent  incurs  an  annual  total  of  150 
burden  houre  complying  with  Rule 
15Aa-l. 

Rule  15AJ-1  and  Forms  X-15AJ-1 
and  X-15AJ-2  provide  for  registered 
securities  associations  to  file 
amendments  to  their  registration 
statements  to  reflect  changes  made 
during  the  preceding  year  in  the 


information  contained  in  those 
statements.  One  respondent  incun  an 
annual  total  of  3  burden  houra 
complying  with  Rule  15A)-1. 

Rule  17Ac3-1  prescribe  filing 
requirements  for  registered  transfer 
agents  seeking  to  deregister.  Form  TA- 
W  implements  the  rule.  Approximately 
30  respondents  incur  a  cumulative  total 
of  15  annual  burden  houra  complying 
with  Rule  17Ac3-l. 

Rule  l7Ad-10  requires  transfer  agents 
to  create  and  maintain  accurate 
securityholder  files.  Approximately 
1800  recordkeepera  incur  a  total  of 
36,000  hours  complying  with  Rule 
17Ad-10. 

Rule  17f-2(c)  requires  registered 
national  securities  exchanges  and 
associations  to  submit  plans  for 
collecting,  processing,  and  forwarding 
fingerprint  cards  to  the  FBI.  One 
respondent  incure  an  annual  total  one 
burden  hour  complying  with  Rule  17f- 
2(c). 

Rule  17f-2(d)  requires  membera  of 
national  securities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  to  maintain 
fingerprint  cards  processed  by  the  FBI. 
or  any  substitute  records  when  original 
fingerprint  cards  are  not  returned  by  the 
FBI.  lliese  records  must  be  maintained 
for  all  employees  for  the  term  of  their 
employment  plus  three  yean. 
Approximately  9500  respondents  incius 
an  annual  total  burden  of  .75  houra 
complying  with  the  recordkeeping 
requirements  of  Rule  17f-2(d). 

Rule  17f-2(e)  requires  membera  of 
national  securities  exchanges,  broken, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  claiming 
exemptions  from  the  fingerprint 
requirement  to  prepare  and  maintain  a 
statement  supporting  their  claim  for 
exemption.  Approximately  75 
respondents  incun  an  annual  total 
burden  of  37.5  houra  complying  with 
the  requirements  of  Rule  17f-2(e). 

Rule  19b— 4  requires  the  various  self- 
regulatory  organizations  to  file  their  rule 
proposals  on  Form  19b-4.  A  total  of  25 
respondents  incur  an  annual  total  of 
12,390  burden  houra  complying  with 
Rule  19b-4. 

The  estimated  average  burden  houra 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hotira  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  houra  for  compliance  with 
Commission  rules  and  forms  should  be 
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diracted  to  John  ).  Lane,  AsAodato 
Executive  Director,  Securities  and 
Exchange  Ckunmission,  450  Fifth  Street, 
NW..  Washington,  DC  20549  and  Gary 
VVaxman,  Clearance  Officer,  Office  of 
Management  and  Budget.  (Paperwork 
Reduction  Act  Nos.  3235-0030,  3235- 
0044. 3235-0151,  3235-0273,  3235- 
0029.  3235-0028,  3235-0031.  3235- 
0045),  room  3208.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Itated:  July  26. 1993. 
Maitarat  H.  McFaiiaad. 

Deputy  Sacntary. 

[FR  Doc  93-18861  Piled  8-5-93:  8:45  ami 
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S«tf •Rsguialory  Organizationft; 
Chicago  Stock  Exchangtt, 
Incorporated;  Application  for  Uniistad 
Tradiofl  Privitegaa  in  an  Ovar'tha- 
Countor  laaua  and  to  Withdraw 
Unllatad  Trading  Privflegaa  in  an  Ovar> 
tha-Countar  laaua 

August  2. 1993. 

On  July  28. 1993.  the  Chicago  Stodk 
Exchange.  Inc.  ("CHX").  submitted  an 
appliartian  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e., 
a  security  not  registered  under  Section 
12(b)  of  the  Act. 


FUeNo. 

Symbol 

Issuer 

7-11047 

OXHP 

Oxford  HecMi  Plans. 
Inc.,  Convnon 
Stock,  $.01  par 
value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  seoirity,  which  forms  a 
portion  of  the  Exchange's  program  in 
.which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Symboi 

Issuer 

7-11048 

CRGN 

Cragm  Financial. 
Convnon  Stock, 
lot  par  value. 

Interested  persons  are  invited  to 
submit,  on  or  before  August  23. 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  diree  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Filth  Street,  NW.. 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  \hB  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Cammission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc  93-18700  Filed  8-5-93:  8:45  am) 
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[Release  Na  34-32703;  File  No.  Sft-PSE- 
92-37] 

Self-Regulatory  Organizatlona;  Order 
Approving  Propoaad  Rule  Changa  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  Parmanant  Approval  of  the 
Padfle  Optiona  Exdwnga  Trading 
Syatam  ("POETS")  Pilot  Program 

July  30, 1993. 
I.  Introductiao 

On  October  30, 1902,  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  10(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.2  a 
proposed  rule  change  seeking 
permanent  approval  of  its  automated 
options  trading  system  pilot  program 
designated  as  the  Pacific  Options 
Exchange  Trading  System  ("POETS").3 


A  replacement  issiie  is  being 
requested  due  to  lack  of  tzadii^  activity. 


1 1S  u.s.a  7Si(bHi)  (isaa). 

a  17  CFR  240.ieb.4  (1982). 

>  POETS  ii  •  complatoly  automatad  trading 
systam  compriaed  of  an  automaWc  acacudon 
ayatam,  an  opUona  oidar  routing  syttam  ("ORS"), 
an  oo-lina  limit  ordar  l>ook  lystem  ("Auto-Book"), 
and  an  autranaUc  marital  quota  update  syatam 
("Auto-Quote").  The  CooiBiaiian  approved  die 


Notice  of  the  ptopoeal  to  grant 
permanent  apprtrval  to  POETS  and 
acceleration  of  the  previaiana  in  die 
proposal  extending  the  pilot  program 
throu^  July  31. 1903,  appeared  in  the 
Federal  Kegielar  on  July  7. 1003.«  No 
comment  letters  were  received  od  the 
proposed  rule  change.  This  ordar 
approves  the  Exchuige's  proposal 

n.  Description  i^the  Propoeal 

In  January  1990  the  Commission 
approved  POETS  on  a  pilot  basia.' 
Subsequently,  the  Commission 
approved  several  Exchange  proposals  to 
extend  the  pilot,  including,  most 
recently,  an  extension  through  July  31. 
1993.« 

As  noted  above,  POETS  is  an 
automated  trading  S3fstem  comprised  of 
an  automatic  execution  system,  ORS, 
Auto-Bo(^'  and  Auto-Quote.«  ORS 


PSE'i  POETS  ayatam  on  a  alx-raooth  pUol  baali  as 
January  IS.  1990.  Sea  Seaifitiaa  IhrrlMina  Act 
Release  No.  27633  Qanuaiy  IS.  1990).  SS  FR  2486 
(order  approvii^  File  SR-PSE-S»-28)  ("Pilot 
Approval  Ordar").  The  initial  atx-month  approval 
expired  od  July  22. 1980.  tmd  waa  eitided  until 
October  22. 1990.  in  order  to  allow  the  PSB  to 
complete  inataUaiion  of  the  ayalam'i  hardwan.  Sm 
SflCuriUea  Exchange  Act  Raleaie  Na  28264  Quly  26. 
1990),  55  FR  31272  (order  appraeinc  Pile  Na  SR- 
PSE-90-28).  In  January  1991.  the  POETS  pilot 
program  waa  etanded  until  June  30, 1991.  See 
Securitiea  Rwrhai^  Act  Relaeae  No.  18778  Qaanaiy 
14. 1991 ),  56  FR  2578  (order  appravii^  Pile  No.  SR- 
PSE-90-36).  In  April  1991.  the  Comwliaiwi 
approved  the  PSE'i  propoaal  to  implaMant  the 
system*  automatic  and  aami-autOBalic  aKecution 
feattires.  termed  "Auto-Ex"  and  "aemi-Auto-Ea." 
reipectively.  on  a  floor-wide  faeaia,  and  to  actand 
the  pilot  until  July  31. 1982.  See  Seniritiea 
Exchange  Act  Release  Na  29104  (April  18. 1991). 

56  FR  19134.  The  POTTS  pilot  pmpam  was 
extended  through  October  31. 1992.  See  SecuiitieB 
Exchange  Act  RaJaase  Na  S102r(Aufuat  12. 1992). 

57  FR  37179  (ordar  approving  File  No.  SR-PSE-92- 
26).  and  through  April  30. 1903.  See  Securitiea 
Exchange  Act  Release  Na  31935  (March  1. 1992). 
57  FR  12611  (order  approving  File  No.  SR-PSE-82- 
46).  Most  recently,  the  pilot  program  we*  extended 
through  July  31. 1993.  See  Securitiei  Exchange  Act 
RelaaM  No.  32558  (June  30, 1993).  58  FR  38493 
(order  granting  partial  aocalarated  approval  to  Pile 
No.  SR-PSE-82-37). 

*See  Securitiea  Bcchaoge  Act  Releeae  No.  325S8 
(June  30. 1993).  S8  FR  36493. 
*See  Pilot  Approval  Order,  supra,  aoto  3. 

•  See  Securitiea  Exchange  Act  ReleMe  No.  32988. 
supra  note  3. 

'  Auto-Boolu  the  on-line  limit  order  book  hmction 
of  POETS,  elhninates  the  nee  of  the  physical  file  of 
orders.  Auto-Book  allowa  pnfaUc  Unit  Ordar  Book 
("Book")  staff  to  antar  update,  inquin,  delete, 
cancel  and  axecuto  Book  ordaia.  Auto-Book  also 
allows  members  Bias  to  entsr  caacat.  update,  and 
inquire  about  their  public  customers*  Book  ord«8. 
Because  the  eligibility  lequirementt  for  Auto-Book 
■re  the  same  es  tor  the  manual  Book,  only  nistomer 
limit  orders  and  cabinet  orders  (off-board 
tranaactiana  that  are  notmaUy  utiliaad  to  pennit  an 
investor  to  close  out  his  posUion  for  one  dollar  par 
contract)  may  be  submitted  to  the  Book. 

•  Auto-Quote  allows  market  quotes  to  be 
genereted  syatawetirally.  using  pmgiaiimied 
theoretical  models  and  variable  criteria  which  are 
entered  through  the  Auto-Quoto  ftnctian  by  Book 

CaetiaMd 
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pennitf  the  Exchange  to  accept,  edit, 
and  route  maricet  *  and  limit  orders  lo 
which  are  submitted  electronically  to 
the  Exchange  by  member  firms  for 
executimi  at  mttket  prices  or  placement 
in  the  Book.  Currently,  all  eligible 
market  orders  and  marketable  limit 
orders  received  by  ORS  are  directed  to 
Auto-Exit  In  determining  the  eligibility 
of  an  order  for  routing  to  Auto-Ex,  ORS 
utilizes  order  size,  cuum.  and  series 
parameters.  Althouah  the  order  size 
parameter  may  be  changed  on  an  issue- 
by-issue  besis  by  authorized  Exchange 
staff  pursuant  to  an  Options  Floor 
Trading  Committee  ("OFTC") 
determination,  the  maximum  order  size 
for  execution  through  Auto-Ex  or  semi- 
Auto-Ex  is  ten  contracts. IS 

In  full  Auto-Ex.  an  incomins  eligible 
mariwt  or  mari^etable  limit  order  is 
priced  and  executed  automatically  at 
the  displayed  mariiet  bid  or  offer.  A 
participating  maricet  maker  is 
designated  as  contra-side  to  an  Auto-Ex 
order.13  Participating  market  makers  are 
assigned  by  Auto-Ex  on  a  rotating  basis, 
with  the  first  market  maker  selected  at 
random  from  the  list  of  signed-on 
market  makers.  Auto-Ex  preserves  Book 
priority  in  all  options-^*  If  Auto-Ex 


.  ktafcal  qnolM  tn  ntarad  into  th*  trading 
■I  aMl  OMd  to  update  tfa«  acraao  infonnaUoD 
oa  tha  Bonikita  abova  tha  tiadiBg  floor. 

•A  aariLat  ofds  ia  an  ofd*  to  buy  or  tall  a  itatad 
HKMBi  of  a  aacnrity  at  dM  noat  advantacaoiu  prica 
nhtitniNa  lilar  tha  ordar  ia  rapraantad  in  tha 
trading  crowd. 

M  A  Unit  ofdar  ia  an  ordar  to  boy  or  mU  a  ttatad 
HKXBt  ola  Mcnrity  at  a  tpacifiad  prica. 

"  Anto-b  and  tami-Anlo-Ex  haw  baan 
trnplanamad  on  a  Boor^da  baaia.  Tha  Exchanga 
» that  aithoosh  tha  aaBi-Aiito.Ex  function 
,  il  ia  not  naad  at  thla  tlaa  bacanaa  tha  PSE 

I  dM  Hm  ftiU  Auto-Bx  function  ia  battar 
I  to  aanriian'  naoda  (a.g.,  telar  axacutiona 
I  prion  rapoiti).  Saa  "Raport  of  tha  Padttc  Stock 
I  on  tha  SMna  of  its  POrrS  Pilot 
■tad  Soptabw  IS.  19S3  (Tilot 
RaporT).  b  wil  fttSij.Bt.  m  ordar antarad  into 
ORS  would  bo  daUrarad  to  Book  ataff.  who  would 
MllfaramarkatfaHhapattJcularopMooaclaiaand 
Mriaa.  Va  Baikal  nukar  battarad  tha  markat.  Book 
Mtf  would  «acnta  thn  trada  with  tha  markat  makar 
or  allocMa  tha  tiada  aoMing  maricat  makara.  If  no 
ana  in  tha  aowd  npdatad  dM  displayad  markat 
,  Book  itaff  would  axacuta  dM  trada  ogaintt 


fmfrta 


UMI 


uSaa  Pilot  Approval  Ordar.  mipra  nota  3.  A*  Om 
CnmmiMion  nolad  in  dM  Pilot  Approval  Ordar.  if 
dM  PSE  plana  to  tacnaaa  tha  liM  of  ordar*  eligible 
for  autooMlic  asacnttoo  above  tan  oontncti.  or 
plana  to  aodify  tha  types  of  ordan  dut  are  eligible 
ibr  automtlc  aatacutiop  spd/or  ottwr  PQgTS' 
systsBs,  dM  Rirrhanga  must  tile  a  proposed  rule 
chants  widt  dM  Conunission  pursuant  to  section 
19(bXl)ofthaAcL 

1*  Any  ffwrhanp  mswibar  who  is  a  ragistared 
aurkal  wakar  scdng  in  dM  capacity  of  eidiar  an 
indhrldnal  marital  OMkar  or  a  )oint  account 
participant  is  aligibie  to  be  logged  onto  Auto-Ex  as 
•  coBtr»teokar. 

<«  Undsr  aomal  conditions,  orders  entered  into 
Auto-Book  via  ORS  and  orders  placed  widi  an 
Ordar  Book  OlBcial  ibr  oMnual  entry  into  Auto- 
Book  racatve  priority  over  other  bids  or  offers  at  sn 


determines  that  the  Book  price  is  at  or 
better  than  the  market  quote,  the  Auto- 
Ex  order  is  executed  against  the  Book. 

The  Exchange's  Pilot  Report  states 
that,  as  of  August  1992,  approximately 
20%  of  the  Exchange's  daily  options 
order  flow  was  routed  through  ORS, 
43%  of  all  option  series  were  eligible  for 
automatic  execution,  and  approximately 
13.5%  of  those  Auto-Ex  eligible  trades 
where  traded  through  Auto-Ex. » 

All  non-marketable  limit  orders  are 
directed  to  Auto-Book,  which  prioritizes 
the  orders  in  the  on-line  Book  oased 
upon  limit  prica  and  time  received 
within  each  series,  with  separate 
priority  for  buy  and  sell  orders.  In  order 
to  be  eligible  for  Auto-Book  an  order 
must  be  for  a  member  firm's  customer's 
account,  and  the  order  must  meet 
certain  size  requirements  determined  by 
the  OFTC.  When  a  new  order  is  entered 
on  Auto-Book,  the  system  verifies  the 
current  best  Book  bid/ask  for  the  series 
and  automatically  updates  the  Book  bid/ 
ask  and  size  if  the  limit  price  entered  is 
at  or  better  than  the  bid/ask  resting  on 
the  Book.  Auto-Book  automatically 
compares  the  market  bid/ask  field  to  the 
Book  bid/ask  whenever  the  current 
market  quote  or  Book  quote  changes  for 
a  specific  series.  When  the  Book  bid/ask 
is  at  or  better  than  the  market  the  system 
signals  both  the  trading  crowd  and  Book 
staff  that  there  is  a  customer  trade  that 
should  be  given  priority.  The  booked 
order  is  then  executed  automatically 
against  the  displayed  market  quote. 

As  noted  above,  the  Exchange  has 
submitted  a  Pilot  Report  to  the 
Commission.!*  The  PSE  believes,  as 
evidenced  by  the  Pilot  Report,  that 
POETS  is  a  viable  and  effective  trading 
system.  Specifically,  the  PSE  believes 
that  POETS  has  provided,  and  continues 
to  provide,  substantial  benefits  to  the 
investing  public,  including  the  on-line 
updating  of  quotations,  increased  speed 
and  accuracy  in  the  execution  and 
reporting  of  trades,  and  improved 
accuracy  and  accessibility  of  trade 
information.  The  PSE  believes  that 
POETS  has  contributed  to  the  quality 
and  integrity  of  the  Exchange's  options 
markets  and  notes  that  there  have  been 
no  capacity  problems  with  POETS 
during  the  operation  of  the  pilot 
program.  In  addition,  the  Exchange 
states  that  it  has  received  no  formal 
complaints  about  POETS,  nor  has  the 


infsrlor  price.  During  fut  markat  conditions, 
however,  as  determined  by  the  Chainnm  of  the 
Exchanga  or  his  nominee,  an  order  will  not  gain 
time  priority  until  it  is  sntared  into  the  system. 
Once  orders  have  iMsn  placed  electronically  into 
dM  systsm,  book  priority  is  maintained  at  all  times 
under  Auto-Book. 

<■  See  Pilot  Report  supra  note  11. 

>•  See  Pilot  Report,  supra  note  11. 


Exchange  taken  any  disciplinary  action 
against  a  member  for  activities  involving 
POETS. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  i'  and 
llA.i« 

Based  upon  the  representations  made 
by  the  PSE  in  the  Pilot  Report,  the 
Commission  believes  that  POETS  has 
benefited  public  customera  and  PSE 
member  firms  by  enabling  the  Exchange 
to  provide  on-line  updating  of  market 
quotes,  more  efficient  execution  of 
customer  orders,  and  faster,  more 
accurate  trade  information  reports.** 
The  Commission  believes  that  the 
enhanced  efficiency  of  order  processing 
resulting  from  POETS  has  helped  to 
ensure  the  depth  and  liquidity  of  the 
PSE's  options  markets  and,  in  addition, 
that  POETS  has  enabled  the  Exchange  to 
develop  more  accurate  and  timely  audit 
trails,  thereby  helping  the  PSE  to 
maintain  the  integrity  of  its  markets. 

With  regard  to  tne  specific 
components  of  POETS,  the  Commission 
believes  that  the  automatic  execution 
and  on-line  Book  features  of  POETS 
have  benefited  public  customers  by 
providing  a  more  efficient  method  of 
executing  small  market  and  limit  orders 
in  PSE  options,  and  by  allowing  public 
customers  to  receive  immediate 
executions  and  nearly  instantaneous 
confirmations  of  orders  executed 
through  Auto-Ex.  The  Commission 
believes  that  Auto-Ex  has  benefited 
public  customers  by  ensuring  that  a 
POETS  order  will  be  executed  at  the 
current  disseminated  quotation.  In 
addition,  the  Commission  believes  that 
the  on-hne  Book  has  benefited  investors 
because,  as  noted  in  the  Pilot  Report, 
the  Book  function  allows  the  Exchange's 
members  to  place  customer  limit  orders 
in  the  Book  so  that  Book  staff  are 
responsible  for  executing  those  orders  at 
the  best  possible  market  price.  These 
orders  are  given  priority  for  execution 
over  any  other  incoming  ordera  at  that 
price  once  the  bid  or  ouet  is  announced 
and  displayed  to  the  crowd.'o 

The  Commission  continues  to  believe, 
as  it  found  in  the  Pilot  Approval  Order, 
that  Auto-Ex  reduces  the  number  of 
transactions  that  require  manual 


>'  IS  u.s.c  7Sfn>Ns)  (isea). 

"15U.S.C.  78k-l(1982). 

»  See  Pilot  Report,  supra  note  11. 

u>S«e  Pilot  Report  supra  note  11.  The  Pilot 
Report  sutes  that  as  of  August  1992. 7.20%  of  all 
trade*  were  executed  with  the  on-line  Book. 
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execution  on  die  Exchange  floor, 
thereby  providing  an  opportunity  for 
increased  efficiency  in  tne  handling  of 
non-POETS  wden,  espedally  large 
orders  where  floor  brmer  intervention  is 
more  likely  to  be  necessary.  In  addition, 
the  CommiMicBi  believes  that  by 
automating  the  processing  of  market  and 
hmtt  orders,  ail  partias  to  a  trade  have 
benefited  from  the  enhanced  accuracy 
and  timeliness  of  the  price  reports  and 
trade  comparison  process. 

The  Pilot  Report  states  that  Auto-Ex 
has  enhanced  the  efficiency  and 
accuracy  of  order  execution  o^  the  PSE 
in  that: 

(1)  Orders  that  are  entered  through 
ORS  are  executed  instantaneously; 

(2)  The  system  produces  a  report  - 
which  allows  member  firms  to  report  a 
fill  of  an  Auto-Ex  order  to  the  ciistomer 
immediately  after  execution; 

(3)  An  incoming  order  secures  a 
guaranteed  execution  at  the  current 
disseminated  quotation; 

(4)  Orders  that  are  routed  to  the  Book 
receive  priority  in  execution  over  other 
incoming  orders  oace  their  criteria  for 
execution  have  been  met;  and 

(5)  Orders  which  are  not  eligible  for 
execution  through  Auto-Ex  are  re-routed 
instantly  to  the  designated  default 
location  for  immediate  handling. 

The  Pilot  Report  finds  that  POETS  has 
also  enhanced  the  efficiency  of  order 
execution  for  manual  orders  in  that:  (1) 
Price  reporting  and  some  trade  matching 
are  performed  electronically  by  the 
system  upon  execution  of  an  order,  so 
that  all  customers  receive  faster  and 
more  accurate  price  reports;  (2)  because 
POETS  reduces  the  paper  flow  in 
trading  crowds,  larger  orders  that  must 
be  executed  manually  receive  greater 
attention  by  staff  and  traders;  and  (3) 
problems  in  trade  matching  can  be 
discovered  and  remedied  more  quickly, 
thereby  reducing  the  market  risk  to 
member  firms  if  price  adjustments  are  ' 
necessary.  The  PSE  notes  that  the 
reduction  in  paper  flow  for  small  orders 
also  provides  for  more  efficient  order 
execution  in  fast  markets.2> 

In  sum,  the  Commission  believes  that 
the  enhanced  efficiency  of  order 
processing  leeulting  from  POETS, 
together  with  the  immediacy  and 
certainty  of  order  execution  obtained 
through  AutoEx,  has  strengthened  the 
PSE's  markets  and  provides  resulting 
benefits  to  market  participants.  The 
Commission  also  bislieves  that  the 
system's  automated  order  routing  has 
enhanced  the  accuracy  of  the  PSE's 
audit  trail,  thereby  helping  to  increase 
the  effectiveness  of  the  Exchange's 
surveillance  procedures  in  detecting 


trading  abuses  on  the  Exchange's 
options  floor. 

In  this  regard,  ttw  Commission 
believes  that  PC^TS  has  provided  the 
Exchange's  MaiiMt  SwveiUance 
Department  with  more  accurate  trade 
informatian.  ^Mdfically,  the  Pilot 
Report  indicates  that  POETS  provides 
the  Exchange's  Surveillanos  Department 
with  faster,  more  acciuate,  and  more 
complete  trade  information  than  was 
available  previously,  thereby  alloMring 
the  Exchange  to  develop  more  accurate 
and  timely  audit  tiaila.  In  addition, 
because  the  system  provides  the  time- 
stamp  when  an  order  is  executed,  the 
risk  of  human  error  is  reduced  and  the 
Exchange's  Time  and  Sales  Reports  are 
faster  and  more  accurate.  In  addition, 
POETS  generates  information  on  maiket 
conditions  that  appear  in  the  Exchange's 
Times  and  Sales  Reports,  thereby 
allowing  the  Times  and  Sales  Reports  to 
provide  a  more  realistic  picture  of  the 
trading  environment  at  the  time  a 
transaction  occurred.z' 

As  the  Commission  stated  in  its  Pilot 
Approval  Order,  the  CoounisHon  has 
recommended  that  options  exchanges 
ensure  that  their  automated  systems 
remain  operational  during  periods  of 
market  volatility  and  volume  surges,  as 
well  as  during  normal  periods.  To  this 
end,  the  PSE  originally  developed  the 
PC^TS  system  assuming  a  capacity 
requirement  consistmit  with  "record" 
PSE  voluma.23  The  Commission  notes 
that  as  of  August  1992,  the  PSE  has 
indicated  that  the  year-to-date 
availability  of  POETS  was  99.96%.a« 
and  that  there  have  been  no  significant 
system  outages  or  failures  since  that 
time.25 

In  addition  to  operational  concerns 
associated  with  automated  execution 
systems,  the  Commission  has 
recommended  that  the  self-regulatory 
organizations  take  steps  to  ensure 
adequate  market  maker  participation  in 
their  systems.  As  the  Commission  found 
in  its  Pilot  Approval  Order,  the  PSE  has 
designed  POETS  so  that  it  will  be 
operational  at  all  times  after  opening 
rotation,  except  for  rate  exceptional 
circumstances.  First,  the  system  has 
built-in  market  maker  participation,  in 
that  the  market  makers  are  the  system's 
contra-broken,  imless  the  Book  or 
crowd  quote  represents  the  displayed 
quote.  Second,  the  PSE  has  imposed 


"  See  Pilot  Repott  tupn  note  11. 


n  Sm  Pilot  Report,  tupn  note  11. 

"  Sw  Pilot  Approval  Ordar,  tupn  note  3. 

mSm  Pilot  Report,  Mpn  not*  11. 

"Talsphcae  convtrtaiioa  batwMo  Michael  0. 
Pienoa.  S«alar  Attorney.  Markat  Rsgulatioiu.  PSE. 
•nd  Yvonoe  Fnticelli.  Staff  Attoniay,  Option* 
Branch,  Divi»ioD  of  Markat  Ragulation,  Commistion 
on  July  28. 1993  ("July  28  Telephone 
ConverMtion"). 


requirements  to  ensure  adequate  oiarket 
maker  partidpation.  ki  particular,  any 
market  maker  logging  onto  the  system 
for  a  particular  optiuBS  dees  during  an 
expiration  month  must  log  onto  the 
system  in  that  options  class  whenever 
he  is  in  Uie  trading  crowd,  until  the  next 
expiration,  bi  addition,  if  at  any  time 
there  is  inadequate  participation  in  a 
particular  options  class,  the  OFTC  may 
require  market  maken  who  are  memben 
of  a  trading  crowd  to  log  onto  Auto-Ex 
absent  reasonable  iustification  or  excuse 
for  non-participation.  The  Exchange 
may  pursue  either  disciplinary  or 
remedial  action  against  any  member 
who  fails  to  comply  with  these 
requirements.  M 

Finally,  the  Commission  notes  that 
the  PSE  has  received  no  formal 
complaints  in  connection  with  POETS, 
and  has  taken  no  disciplinary  action 
against  a  member  for  activities  involving 
the  system.*' 

rV.  ConcfaMMMi 

Based  upon  the  PSE's  experience  with 
the  pilot  program,  the  Commission 
believes  that  POETs  has  provided 
significant  benefits  to  the  Exchange's 
public  customers  and  has  enhanced  the 
efficiency  of  the  PSE's  options  markets. 
For  the  reasons  stated  above,  the 
Commission  believes  that  the  proposal 
to  grant  permanent  approval  to  POETS 
is  consistent  with  the  raquiremmts  of 
Sections  6  and  llA  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefon  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act,>«  that  the 
proposal  (File  No.  SR-PSE-92-37)  to 
grant  permanent  approval  to  POETS  is 
approved. 

For  the  Commission,  by  the  DivUion  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigarat  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  93-18860  Filed  8-S-93:  t:45  ami 

BHiJNO  coos  W1»-M-« 


DEPARTMENT  OF  TRANSPORTATIOM 

Federal  Aviation  Administration 

Index  of  Adminlstrator't  Decision  and 
Orders  in  ChrH  Penalty  Actions; 
Publications 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 


2«  Sea  Pilot  Appronal  Ordar.  aupta  note  3. 
2'  See  |uly  28  Telephone  Conversation,  mipra 
note  25. 

*> IS  U.8.C  rs«(bM2)  (1«M). 
W17  CFR  2O0.3O-3(aKl2)  (1998). 
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n  This  Dotioe  constitutes  the 
ramiired  Quarterly  publication  of  an 
inoeoc  of  ttM  Administrator's  decisions 
and  orden  in  dvil  penalty  cases.  The    . 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  ccmtain  identifying 
infbnnatiaD  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitionen  in  their  research  and 
review  of  decisions  and  orden  that  may 
have  precedential  value  in  a  particular 
dvil  penalty  acticm.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject  matter 
index,  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  RMTHCR  MFOfMATION  CONTACT: 

James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration.  701 
Pennsylvania  Avenue  NW..  suite  925, 
Washington.  DC  20004:  Telephone  (202) 
376-6441.  I 

SUPPLBICNTARV  MFOmiATION:  The 
Administrative  Procedure  Act  requires 
Federal  agendes  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148:  July  17, 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  final  dedsions  and  orden  issued  by 
the  Administrator  under  the  FAA's  dvil 
pmalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  dvil  penalty  actions.  14  CFR 
piart  13,  subpart  G.  The  FAA  maintains 
an  index  of  the  Administratw's 
dedtions  and  orden  in  dvil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subjed-matter  index, 
and  digests  organized  by  order  number. 


In  a  notice  issued  on  Odober  26. 
1990.  the  FAA  published  these  indexes 
and  digests  for  all  dedsions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
Odober  31. 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January,  April,  July,  and  Odober  of  each 
year).  'The  FAA  announced  further  in 
that  notice  that  only  the  subjed-matter 
index  would  be  published  cumulatively. 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
Odober  26, 1990  (55  FR  45084;  Odober 
31, 1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
dvil  penalty  dedsions  as  follows: 


Dates  of  quarter 

Federal  F^«9^^  publica- 

10/1/90-12/31/90 

56  FR  44886;  2/6/91 

1/1/91-3«1/91  ... 

56  FR  20250;  5/2/91 

4/1/91-6/30/91  ... 

56  FR  31984;  7/12/91 

7/1/91-«rKV91  ... 

56  FR  51735;  10/15/91 

10/1/91-12/31/91 

57  FR  2299;  1/21/92 

1/1/92-3^31/92  ... 

57  FR  12359;  A/9f92 

4/1/92-«/30/92  ... 

57  FR  32825;  7/23/92 

7/1/92-9«a«2  ... 

57  FR  48255;  10/22/92 

10/1/92-12^31/92 

58  FR  5044;  1/19/93 

1/1/93-3131/93  ... 

58  FR  21199;  4/19/93 

In  the  notice  published  on  January  19, 
1993.  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
refled  all  of  the  civil  penalty  dedsions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

As  noted  at  the  beginning  of  the 
subject  matter  index  and  the  digests, 
these  indexes  and  digests  do  not 
constitute  legal  authority,  and  should 
not  be  dted  or  relied  upon  as  such.  The 
indexes  and  digests  are  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always 
consult  the  full  text  of  the 
Administrator's  decisions  before  dting 
them  in  any  context.  The 


Administrator's  final  decisions  and 
orden,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator's  final 
decisions  and  orders  have  been 
published  by  commercial  publishera 
and  are  available  on  computer 
databases.  (Information  about  these 
commerdal  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 

Civil  Penalty  Adions — Ordera  Issued 
By  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
April  1, 1993  to  June  30, 1993.) 


Order  No.  (service 
date) 

Name  and  docket  No. 

93-15  

(4/22/93)  

93-16  

(4A30/93)  „ 

93-17 

(6/10«3)  

93-18 

(6/10«3)  

93-19  

(6/10«3)  

93-20 

(6/16/93) 

93-21  

(6/24/93) 

93-22 

Mark  Brown. 
CP92WP0036. 
Millon  Air. 
CP92SOC376. 
Burton  D.  Metcaif. 
CP91NM0066. 
Westair  Commuter 

/Virlirtes. 
CP92NM0042. 
Pacifk:  Sky  Supply. 
CP91NM0319. 
Douglas  V.  Smith. 
CP92CE0492. 
Delta  Air  Lines. 
CP92SO0523. 
Kattierirw  M. 

(6/25/93)  

Yannotone. 
CP91CE0201. 

Civil  Penalty  Adions — Decisions  Issued 
By  the  Administrator 

Subject  Matter  Index 

(Current  as  of  June  30, 1993) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 


UMI 


Administrative  Law  Judges — Power  and  Au- 
thority: I 

Continuance  of  hearing i 91-11  Continental  Airlines;  92-29  Haggland. 

Credibility  findings  » 90-21  Carroll;  92-3  Park;  93-17  Metcalf. 

Default  Judgment 91-11  Continental  Airlines;  92-47  Cornwall. 

Discovery  ,, 89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Airlines:  92  -46  Sutton-Sautter: 

J93-10  Costello. 
90-27  Gabbert. 

Hearing  location  92-50  Cullop. 

Hearing  request  > 93-12  Langton. 
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Initial  DKition 92-1  CoBtallo;  92-32  Bamhlll. 

Jurisdiction  90-20  Dagenhardt:  90-33  Cato;  92-1  Coitello;  92-32  Barnhill. 

Motion  far  Decision  92-73  Wyatt;  92-75  Back;  92-76  Safsty  Equipment:  93-11  Merkley. 

Notice  of  Haaiing 92-31  Eaddy. 

Sanction > —  90-37  Northwest  Alrlinas:  91-54  Alaska  Airlines. 

Vacating  Initial  decision 90-20  Dagenhardt:  92-32  Barnhill. 

Agency  Attorney 93-13  MedeL 

Air  CaiTien 

Agent/independent  contractor  of 92-70  USAir. 

Careless  of  Reckless  92-48  USAin  92-70  USAir.  93-18  Westair  Commuter. 

Employee 93-18  Westair  Commuter. 

Aircnil  Maintenance 90-11  Thundeibird  Accessories:  91-8  Watts  Agricultural  Aviation. 

After  certificate  revocation 92-73  Wyatt. 

Aircraft  Records: 

Aircraft  Operation 91-8  Watts  Agricultural  Aviation. 

Maintenance  Records 91-8  Watts  Agricultural  Aviation. 

"Yellow  tags"  91-8  Watts  Agricultural  Aviation. 

Airmen: 

PiloU  91-12  k  91-31  Terry  k  Menne:  92-8  Watkins:  92-49  Richardson  k  Shlmp:  93-17  Metcalt 

Altitude  deviation 92-49  Richardson  k  Shimp. 

Careless  or  Reckless 91-12  k  91-31  Terry  k  Menne:  92-8  Watkins:  92-49  Richardson  k  Shimp:  92-47  Coin- 
wall;  93-17  Metcall 

Flight  time  limitations 93-11  Merkley. 

Follow  ATC  Instruction 91-12  k  91-31  Terry  k  Menne:  92-8  Watkins;  92-49  Richardson  k  Shimp. 

Low  Flight  92-47  Cornwall;  93-17  Metcalf. 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities 90-19  Continental  Airlines;  91-33  Delta  Air  Lines. 

Airport  Operator  Responsibilities 90-19  Continental  Airlines;  91-4  (Airport  Operator];  91-18  (Airport  Operator];  91-40  (Aii^ 

port  Operator]:  91-41  (Airport  Operator];  91-58  (Airport  0^>erator]. 

Badge  Display 91-4  (Airport  Operator];  91-33  Delta  Air  Lines. 

Definition  of  90-19  Continental  Airlines;  91-4  (Alrpoit  Operator);  91-58  (Airport  Operatoii. 

Exclusive  Areas 90-19  Continental  Airlines;  91-4  (Airport  Opeiatorj;  91-58  (Airport  OpeFBtor). 

Airport  Security  Program  (ASP): 

Compliance  with „ 91-4  (Airport  Operator]:  91-18  (Airport  Operator];  91-40  (Airport  Operator);  01-41  (Air* 

port  Operator];  91-58  (Airport  Opcnrator). 
Airports: 

Airport  Operator  Responsibilities 90-12  Continental  Airlines;  91-4  [Airport  Opnvtor];  91-18  (Airport  Operator);  91-40  (Air- 
port Operator];  91-41  (Airport  Operator);  91-58  (Airport  G^>erator). 
Air  TrafBc  Control  (ATC): 

Entir  as  mitigating  factor 91-12  k  91-31  Terry  k  Menne. 

EfTor  as  exonerating  factor 91-12  k  91-13  Terry  k  Menne;  92-40  WendL 

Ground  Control  91-12  Teny  k  Menne;  93-18  Westair  Commuter. 

Local  Control 91-12  Terry  k  Menne. 

Tapes  k  Transcripts  91-12  Terry  k  Menne;  92-49  Richardson  k  Shimp. 

Airworthiness  91-8  WatU  Agricultural  Aviation;  92-10  Flight  Unlimited:  92-48  USAir  92-70  USAir. 

Amicus  Curiae  Brlefi 90-25  Gabbert. 

Answer 

What  constitutes 92-32  Barnhill;  92-75  Beck.  • 

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Briefi,  Generally 89-4  Metz;  91-45  Park;  92-17  GuifErida;  92-19  Cornwall:  92-39  Beck. 

Additional  Appeal  Brief 92-3  Parii;  93-5  Wendt;  93-6  Westair  Commuter. 

Appellate  arguments 92-70  USAir. 

Court  of  Appeals,  appeal  to  (See  Federal  90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham:  91-24  Esau;  91-48  Wendt  91-50  k 
Courts),  "Good  Cause"  for  Late-Filed  92-1  Costello;  92-3  Park;  92-17  GiufErida;  92-39  Beck;  92-41  Moore  k  Sabre  Associates; 
Brief  or  Notice  of  Appeal.  92-52  Beck;  92-57  Detroit  Metro;  Wayne  Co.  Airport;  92-69  McCabe. 

Appeal  dismissed  as  moot  after  com-  92-9Griffln. 
plaint  withdrawn. 

Motion  to  Vacate  construed  as  a  brief 91-11  Continental  Airlines. 

Perfecting  an  Appeal 92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck. 

Extension  of  Time  for  (good  cause  for) 89-8  Thimdeibird  Accessories:  91-26  Britt  Airways:  91-32  Baigen;  91-26  Britt  Airways: 

91-50  Costello;  93-2  Wendt;  93-3  Wendt 

Failure  to  89-1  Gressani;  89-7  Zenkner.  90-11  Thunderbird  Accessories:  90-35  P.  Adams;  90-39 

Hart;  91-7  Perdue;  91-10  Graham;  91-20  Bargen;  91-43  DelU  Air  Lines;  91-44  Delta  Air 
Lines;  91-46  Delta  Air  Lines;  91-47  Delta  Air  Lines;  92-11  Alilln;  92-15  DiUman;  92-18 
Bargen;  92-34  Canell;  92-35  Bay  Land  Aviation:  92-36  Southwest  Airlines  Co.;  92-45 
O'Brien:  92-56  Montauk  Caribbean  Airways;  92-67  USAir;  92-«8  Weintraub;  92-78 
TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith. 

What  Constitutes 89-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  GiufGrida;  92-33  Beck;  93-7 

Dunn. 
Service  of  brie£ 

Failure  to  serve  other  party 92-17  Giuffiida;  92-19  Cornwall 

Timeliness  of  Notice  of  Appeal 90-3  Metz;  90-39  Hart:  91-50  Costello:  92-7  West;  92-69  McCabe. 
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Witbdmnlof. 


*'  A  >■■■■■■■.— 

Annnpf 

Attoniey  Peat  (Sae  BAJA): 

Aviatiaa  Safsty  Reporting  System 

Bankruptcy  

Cartillcalaa  and  inqwctiaii  authdriatkaiK 

Sumodar  whan  ravokad  , 

QtU  Air  Sacurity  National  Aiiport: 

InapactiMi  Program  (CASNAIP) 


Qvil  Panalty  Amount  (Saa  Sanction): 
Cloaing  Argument  (Saa  Pinal  Onl  Argument): 

CoUatenI  Batc^pal ~ ^ 

Gooiplaint: 

Complainant  Bound  By 

Paihira  to  Pile  Timely  Anawir  to ......~...... 


Mmelinaaa  of 

Compliance  k  Enforcement  Program: 

(FAA  Drdar  Na  21S0  JA) 

Sanction  Guidance  Table  ........... 

CoDcaafanant  | 

Of  Weapons  ................................ 

Consolidation  of  Caaaa  ....................... 

Continuance  of  Hearing 

Conective  Action  (See  Sanction): 

Qedibility  of  Witnaaaea: 

Dafsrence  to  AL) „ 

Bxpert  witnesaea  ...........^.....^ 

Da  fKto  answer 

Delibantiva  Ptooaaa  Privilega  ....«, 


Deterrence 

Discovery: 

Deliberative  Procaas  PrivUag^ 


Depositions  ............ 

Notice  of  ....>........... 

Pailnra  to  Produce 


Sanctions  far ....................._...........__..... 

Of  Investigative  PUa  in  Unrelated  Case 
DueProoaas: 

Befaf*  finding  a  violatioD ..... 

Violation  of 

EAJA: 

Adversary  Ad^ldlcation ..„ 

Purthar  proceedings — .. 

^lrisdictian  over  appeal .«.«« 

ftevaiUng  party  ...... 

SQbatantial)u^catioa 
Bx  Parte  Communicationa 
Bxtansiao  of  Time: 

By  Agreement  of  Partiea  ....... 

Dlilssal  by  Decisionmaker 

"Good  Cause"  far 

Objection  to , 

Who  may  grant  ...................... 

Pedenl  Courts  


>••••««••••< 


UMI 


89-2  Lincob-Walker,  8»-3  SIttko:  90-1  NOTdium:  90-5  Sussman:  90-6  Dab^hian:  90-7 
Steele:  90-8  lenkina;  90-9  Van  Zandt:  90-13  ODell;  90-14  Miller  90-28  Puleo;  90-29 
Sealander  90-30  Slaidingar.  90-34  D.  Adams:  90-40  k  90-41.  Westair  Commuter  Air- 
lines; 91-1  Nestor;  91-8  )oaea;  91-6  Lowery;  91-13  Kraamer.  91-14  Swanton;  91-15 
Knlpe:  91-16  Lopat;  91-19  Bayer.  91-21  Britt  Airways:  91-22  Omega  SiUcana  Co.;  91- 
23  Continaotal  Atrllaea;  91-25  Sanders;  91-27  DelU  Air  Lioea;  91-28  Continental  Air- 
lines; 91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36  Howard;  91-37  Vereen: 
91-39  America  West;  91-42  Pony  Express;  91-49  Shields:  91-56  Mayhan;  91-87  Britt 
Airways;  91-59  Griffin;  91-60  Brinton;  92-2  Keller:  92-4  Delta  Air  Unas;  93-6  Rothgeb; 
92-12  Bertatto;  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22  Delta  Air  linee;  92-23 
Delta  Air  Unas;  92-24  Delta  Air  Lines;  92-25  Delta  Air  Lines;  92-26  Delta  Air  Lines: 
92-28  Delta  Air  Lines;  92-33  Pott  of  Authcvity  of  NY  ft  N);  92-42  Jayson;  92-43  Delta; 
92-44  Owens;  92-53  Humble;  92-64  Northwest  Airlines;  92-S5  Northwest  Airlines;  92- 
60  Costello;  92-61  Romerdahl;  92-62  USAir:  92-63  Schaefer;  92-64  Delta  Air  Lines;  92- 
65  Delta  Air  Lines;  92-66  Sabre  Associates  ft  Moore;  92-79  Delta  Air  Lines;  93-1  Powell 
ft  Co.;  93-4  Harrah;  93-14  Penske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannotone. 

89-5Schultz. 

90-39  Hart;  91-12  Tarry  ft  Mennr.  92-49  Richardson  ft  Shimp. 
91-2  Continental  Airlinee. 

92-73  Wyatt 

91-4  (Airport  Operator];  91-18  (Airport  Operator);  91-40  (Airport  Operator):  91-41  (Air- 
port Operator);  91-58  (Airport  Operator). 

91-8  Watta  Agricultural  Avtatioo. 

90-10  Webb:  91-53  KoUer. 

90-3  Metz;  90-15  Playten  92-32  Bamhill;  92-47  Cornwall;  92-75  Beck;  92-76  Safety 

Equipment. 
91-51  H^wood:  93-13  Medel. 

89-5  Schultc  80-6  American  Airlines:  91-38  Esau;  92-5  Delta  Air  Lines. 
89-6  Schultz;  90-23  Broylea;  90-33  Cato;  90-37  Northwest  Airlines;  91-3  Lewis;  92-5 
Delta  Air  Lines. 

89-5  Schultz:  92-46  Sutton-Sautter;  92-51  Koblick. 

90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airlines. 

90-25  Gabbert;  92-29  Haggland. 

90-21  Carroll;  92-3  Park;  93-17  Metcalt 

90-27  Gabbert;  93-17  Metcalf. 

92-32  BamhiU. 

89-6  American  Airlines;  90-12  Continental  Airlines:  90-18  Continental  Airlines:  90-19 

Continental  Airlines. 
89-5  Schultz:  92-10  Flight  Unlimited. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19 

Continental  Airlines. 
91-54  Alaska  Airlinee. 
91-54  Alaska  Airlines. 
90-18  Continental  Alrilnes;  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costella 
91-17  KDS  Aviation:  91-54  Alaska  Airlines. 
92-46  Sutton-Sautter. 

90-27  Gabbert 

89-6  American  Airlines:  90-12  Continental  Airlines;  90-37  Northwest  Airline*. 

90-17  Wilson;  91-17  ft  91-52  KDS  Aviation. 

91-52  KDS  Aviation. 

92-74  Wendt 

91-52  KDS  Aviation. 

91-52  ft  92-71  KDS  Avtadon;  93-9  Wendt 

93-10  Costella 

89-6  American  Airlines;  92-41  Moora  ft  Sabre  Associates. 

89-7  2tonkner,  90-39  Hart 

89-8  Thunderbird  Accessories. 

89-8  Thunderbird  Accessories:  93-3  Wendt 

90-27  Gabbert. 

92-7  West. 
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Fwl«al  RuIm  of  CIvU  Pnoadui* 

Pinal  Onl  Aisumnt 

Flnuma  (Sm  Wmdom): 

FtMCkm  of  lufunuitioo  Act  ........ 

Guxu  (Sm  Weipofu): 

Haardout  Matniala  IVuup.  Act 

CtvUPnilty 

ComcUvs  Actkin 

CalpiAiiUty 

Fint-tiOM  violation 

Gnvlty  of  the  violation  .. 

Oimlnal  Pnahy , 

Knowingly 

Initial  Dadtiaa: 

What  cooititutaa 

Intarftranca  with  ciswuianiban 

Interlocutocy  Appeal „ 

Internal  PAA  Policy  ft/or  Proceduies 
Juiiadiction: 

Altar  initial  dedaion 

$50,000  Limit  

RAIA  r«^« 

HaiMatcaae 

NTSB 

Knowledge  (See  alio  Weapon*  Violations) 

Of  concealed  weapon 

Lachea  (See  Unieaacoable  Delay): 

Mailing  Rule 

Overnight  expraaa  delivery 

Maintenance  (See  Aircraft  Maintenance): 

Maintenance  Maniial 

Mootneif: 

Appeal  dismiaaed  as  moot  after  Com- 
plaint Withdrawn. 
National  Aviation  Safety  Inspection  Program 

(NASIP). 
National  Transportatimi  Safety  Board  Admin- 
istrator  not  bound  by  NTSB  case  law. 

Lack  of  Jurisdiction 

Notice  of  Hearing: 

Receipt 

Notice  of  Proposed  Qvil  Penalty: 

Initiates  Action 


01-17  KDS  AvUtion. 
02-3ParL 

93-10  Coatella 

90-37  Northwest  Airlines:  92-76  Safety  Equipment:  92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TO. 

92-32  BamhilL 

92-3  Park 

89-6  American  Airlines:  91-«4  Alaska  AirlinM. 

89-6  American  Airiines;  90-12  Continental  Airlines;  92-73  Wyatt 

90-20  Degenhardt;  90-33  Cato;  92-32  BamhilL 

90-12  Continental  Airiinea. 

92-74  WendL 

92-76  Safety  Equipment. 

90-11  Thunderbird  Accessories. 


N 


Signature  of  agency  attcmey 


Withdrawal 

"Operate" 

Oral  Argument: 

Dedsion  to  hold 

Instructions  for 

Order  Assessing  Qvil  Penalty: 

Appeal  from 

Withdrawal  of 

Parts  Manufecturer  Approval: 

Failure  to  obtain  ............... 

Passenger  Misconduct 

Smoking ~~. 

Penalty  (See  Sanction): 


Proof  ft  Evidence: 

AfBrmative  Defenae . 
Burden  of  Proof ....... 


Qrcumstantial  Evidence 

Credibility  (See  Administrative  Law  Judges; 
OredibUity  of  Witnesses): 

Criminal  standard  refected 

Hearsay 

Preponderance  of  evidence 

Presumption  diat  message  on  ATC  tape  is 

received  as  transmitted. 
Presumption  that  a  gun  is  deadly  or  dan-    90-26  Waddell:  91-30  Trujilla 

SuM^tial  evidence 92-72  Giuftida. 

Pro  Se  Parties: 

Special  Cmsidarations 90-3  Metz;  90-11  Thunderbird  Accessories. 


89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenknen  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39  Hail 
89-6  American  Airlines. 

90-11  Thundeibird  Accessories. 

92-9  GrifBn. 

90-16  Rocky  Mountain. 

91-12  Terry  k  Menne;  92-49  Richardson  k  Shimp:  93-18  Westair  Commuter. 

90-11  Thundeibird  Accessories;  90-17  Wilson;  92-74  Wendt 

92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  k  91-31  Terry  k  Menne;  93-18  Westair  Commuter. 

92-16  Wendt 
92-27  Wendt. 

92-1  Costello. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir. 

93-19  Pacific  Sky  Supply. 
92-3  Park. 
92-37  Giuffrida. 

93-18  Westair  Commuter. 

92-13  Delta  Air  Lines;  92-72  Giuffrida. 

90-26  k  90-13  Waddell:  91-3  Lewis;  91-30  Trujillo;  92-13  Delta  Air  Lines;  92-72 

Giutfrida. 
90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Continental  Airiines. 


91-12  Tmry  k  Menne. 

92-72  GiufErida. 

90-11  Thimdeibird  Accessories;  90-12  Continental  Airlines;  01-12  k  91-31  Teny  k 

Menne;  92-72  Giuffrida. 
91-12  Teny  k  Menne;  92-49  Richardson  k  Shimp. 
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80-«  AmariciD  AlriioM:  90-23  Brojrlw:  90-36  Continental  AiriioM;  91-41  (Airport  Opan- 
tar]:  92-M  Sutton-Smittar.  92-73  Wyttt 


DMtodbyAU  . 

GnalwlbyAL} 

SUT  of  Cntar  Pandiiig , 


Rapilr  Station 

RulM  of  PnctlM  (14  CPR  Pat  13.  Subpnt  G): 
AppUdbility  of 


to 


BibclofaMogMla 

Initiation  of  Actioa. 

Runway  incunlaiM 

S^DCuOQ* 

Ability  to  Pay. 


•••••••••••  •••< 


•«•••«««••••«■••••«••••••••< 


Agmqrpobqr: 
ALJBouiMlby 
Statmants  of  I.04.  PAA  Onlar  21S0.3A. 

Sanctioo  Guiduoa  TaUa.  mamoranda 

partaining  to). 

Discovary  (Saa  Diaoovanr): 
Factort  to  considar 


Flnt-Ttana  Oflandars  .. 
HaiMat   (Saa   Hazardoua 
Act): 

btaxparianca 

Maifimii"* 
Modiflad  . 


Matarials   Tranap. 


Pilot  Daviation 

Taat  obiact  datactioo 
Unautbotiaad  aocaaa 
Waapons  violationa  .. 


Saaaning  of  Pataonc 

Entaring  Starila  Ana 
Sepaiatioa  of  Punctiona  .. 


Servioa  (Saa  also  Mailing  Rula): 

OfNPCP ~ 

Of PNPCP  

Valid  Sanrica 

Sattlamant 

Smoking ~ 

Standard  Sacurity  Program  (SSPh 
Complianoa  with 


Stay  of  Ordara 
Strict  Liability 


Tast  Objact  Dataction  . 
Proof  of  vtolation . 


Sanctian 

Tlmalinaaa  (Saa  alao:  Complaint;  Mailing  rula; 
and  Appaals): 

Of  laaponaa  to  NPCP  „ — 

Of  complaint  .................mmm... 

OfiatpMatforbaaring 

Unappravad  Parts  (Saa  alao  Parts  Manufao- 

tuiar  Approval). 
Unantfaoriaad  Accass; 


89-4  ft  90-3  Mats. 

92-32  Bamhill. 

90-31  Canoll;  90-32  Cootinaotal  Airiinaa. 

89-6  Amarican  Airiinaa;  90-16  Rocky  Mountain;  00-24  Bayar.  91-51  Hagwood:  91-S4 

Alaska  Airiinaa:  92-1  Costello;  92-76  Safety  Equipment. 
90-11  Thundart>ird  Accassmiea;  92-10  Flight  Unlimited. 

90-12  Continental  Airiinaa:  90-iS  Continental  Airlines;  90-19  Continental  Airliner.  91-17 

KDS  Aviation. 
90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airliner.  90-21 

Carroll:  90-37  Noithwaat  Airlines. 
90-21  Canoll;  90-22  USAlr.  90-38  Continental  Airlines. 
91-9  Continental  Airlinea. 
92-40  Wand^.  93-18  Westair  Commuter. 

80-5  Schultz;  90-10  Webb:  91-3  Lewis;  91-38  Esau;  92-10  Flight  Unlimited:  92-32 
Bamhill;  92-37  li  92-72  Glutfrida;  92-38  Cronberg:  92-46  Sutton-Sautter,  92-51  Koblick; 
93-10  Costella 

90-37  Noitbweat  Airlinea;  92-46  Sutton-Sautter. 

90-19  Continental  Airlines;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines:  92-46 
Sutton-Sautter. 

91-18  (Airport  Operator];  91-40  (Airport  Operator];  91-41  (Airport  Operator):  92-5  Delta 
Air  Lines:  93-18  Westair  Coounuter. 

89-5  Schultz;  90-23  Broylea;  90-37  North%vest  Airlines;  91-3  Lewis;  91-18  (Airport  Opera- 
tor]; 91-40  (Airport  Operator);  91-41  (Airport  Operator);  92-10  Flight  Unlimited:  92-46 
Sutton-Sautter  92-51  Koblick. 

8»-5  Schultz;  92-5  Delta  Air  Lines:  92-51  Koblick. 

92-10  Flight  Unlimited. 

90-10  Webb:  91-53  Koller. 

89-5  Schultz:  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10  Flight  Unlimited;  92-13 

Delta  Air  Lines;  92-32  BamhiU. 
92-8  Watkins. 

90-18  Continental  Airlinea:  90-19  Continental  Airlines. 
90-19  Continental  Airlines;  90-37  Northwest  Airlines. 
90-23  Broyles:  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill;  92-46  Sutton-Sautter, 

92-51  KnblicL 

90-24  Bayer,  92-58  Hoedl. 

90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airlines:  90-21 
CaiToll;  90-38  Continental  Airlines;  93-13  Medel. 

90-22  USAir. 
93-13  MedeL 
92-18  Bargen. 
92-50  ft  92-1  Costella 
92-37  Giuffirida. 

90-12  Continental  Airlines:  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-33 

Delta  Air  Lines;  91-55  Continental  Airlines:  92-13  Delta  Air  Lines. 
90-31  Carroll;  90-32  Continental  Airlines. 
89-5  Schultz;  90-27  Cabbert;  91-18  (Airport  Operator];  91-40  (Airptvt  Operator];  91-58 

(Airport  Operator). 
90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-9 

Continental  Airlines;  91-55  Continental  Airlines;  92-13  Delta  Air  Lines. 
90-18  ContinenUl  Airlines:  90-19  Continental  Airlines;  91-9  Continental  Airlinea;  92-13 

Delta  Air  Lines. 
90-18  Continental  Airiinaa;  90-19  Continental  Airiines. 


To  Airaaft 


>«—>«•■■>—« 


90-22  USAir. 

91-61  H^wood:  93-13  MedeL 

92-73  Wyatt. 

93-12  Langton. 

93-19  Pacific  Sky  Supply. 


90-12  Continental  Airiines:  90-19  Continental  Airlines. 


UMI 


m.  M>  WMSO  /  Prtdty.  Angnrt  6.  1903  /  NoCtow 


TBAk 


<AOA) 


iBlBitlitfi^Actkn^ 
VimlCiiiwr   " 


port  Op6filart< 


AMlM«  tl-U  lAlrpart  OpmteH:  n-^  {Atopol 


M-nUhw 


WMpoosVloMaiif 


••••••••«•« ••••••*«••• 


Ormrwhnwit  (S—  OonnwhnaBO; 

1>ndl7  or  Dngaroitt" 

Pint-ttBM  OSMdm 

iBlHil  to  omnlt  vtoMon 

KnowMft  of  Weqxm  CaooaabMnt  (Sm 
■Im  KnowMga). 
Sactfaa  fSM  "Smcdoo'l: 
Wltn 

AoMBos  (N,  ■Insn  to  tobpiMiM  ., , 

RagnlMlaBS  (Titk  14  CPR.  onlMt  othatwiM 


WMIGmoU. 
•»-40W«idt 
BO-i  Sdiahs:  90-10  Wobtr.  9O-a0  PiipiiliMili.  80-23  BhwIw:  90-11  (^ 

Waddetl:  91-^  Le«d«:  01-40  TtapSTn-M  UmK  9t-UKoihr  01^ 

SuttoD-Smtte:  92-61  KMkk:0a-60r«tak 


90-20  ft  OO^  WMkUU:  91-00  ThifUIo:  91-QO 
90-0  Sdmlti. 

aw  SAuI^  90-20  DBenihB*  90-21  Bwylw:  90-20  lOWdrfl:  01-0  Uwto:  01^ 
■9-8  s**^HHif  ••-••» "'       *      '* 


14 

1.1    (pOTHa) 
13.10 


13.201 
13.202 
13.203 


03-10  Wsrtair  Comniuter. 


Aliw 
10-1 


13.208 


13J00 . 

U.21t. 

U.»l. 


UJtS. 

13.213. 
13.214, 
13.210  . 
13.210 . 

13.217. 
13.210. 

13.219. 
13.220. 

13.221. 

13.222. 

13.223. 

13.224. 

13.229 

13.220 

13.227, 

13.220. 

13.220, 

13.230, 

13.231. 

13.232. 

13.233. 


'■»in»miiifi 


»♦*•——#» 


t*—  •«  •••••••*•  •«•«••««  ••••••»« 


►*—— — — <  •«  • 


ttJS«, 


92-0  Piik. 


01-U001-01TniyftMH 

03-10  WMtUr  GMmlv. 

'^y*^-*!'— ***  ••-»  "SAIr  00-37  Waamwl  AMm;  00-30 

■M^  01-0  rqll«Mlri  AMtaMti  91-10  lAiipart  OpoMn):  Ol-Sl  Hmmm* 
GMtono:  03-40  8iinaB-S«itl«:M-13MMM.  -'»~-«^  "•         " 

90-12  OMiMMi  AMtoM 

90^  AiHriGMiUriiBH;  03-70  Sifcty  BmipBMt 

00-12  rniillBwiil  AkflMi;  QO-Ol  Ctewih  90-«  OwOaiiilil  AJriJaw. 

90-20  D«|tthmlt:  01-1 7  KDS  AvMio^,  01-64  AlMhi  AItUmk  92-32  BmbiU. 


90^^*y  90-M^ii^p4w;  01-10  jAfapBrt  <^>wi>ort;  WZ-SZimakOI;  00-47  OHifril.  01 

*>-l*  ^nMHfe  03-70  B«±:  03-70  Siirtr  BquipmoDt:  93-7  Oonn. 

*\i!JI^"*J"-^!?'S?lf5:15?'"^  •?:*  **^  •*-"  'n«»*A*ni  AooMMri«:  90-30 
Nvt:  91-24  Bmo;  92-1  GntaBe;  93-9  GcliBii:  92-19  Bmgm;  92-19  Coniwtfl;  91-07  D«- 

tMllMitaB.  WkqiM  Gb.  Alipart:  03-74  WMdl;  03-70  Sfefctjr  Btefpont:  03-3 
00-11  TtMilBlhil  AoaawttHw.  91-2  OoBtoenul  Airilnw. 

OI-«U«rt& 


91-17  KDS  Aviatkm. 

•^JifS?!;^^!!?^.^'^'!*'*"'"**"  AceeMorte«:  90-39  Hnt  92-0  GrUBa;  00-73 
YlytXti  93-19  Pacific  Sky  Supply. 

00-0  AmariciB  AirilMt:  91-3  ContiiMiital  Airtiaes;  91-64  Akdai  AMinM. 

*"lli!S!II'!S!Li^!f?*^  .?^"  ^^"^  "-•  ^"^  Agricultual  AtMoii:  01-17  KDS 

Avittka;  91-64  AUda  AkfiiMv  03-46  Suttoa-Siuttor. 
93-29  Hvg^and;  92-31  Baddy:  92-62  Culkn. 
92-72  Giulrida. 

91-12  ft  91-31  Itey  ft  M«tM:  92-72  Gtofttda. 

90-20  Waddd;  9trA  (Aifport  Opentwl;  93-72  Quffrkk. 

90-21  GBiroU. 
92-3  Pttk. 

92-19  CorawalL 

92-0  Pule. 

00-6  Sclmlti;  90-20  Deguthvdt;  92-1  Codrilo;  92-18  Bnun;  91-32  BaahilL 

00-1  GiWMBl:  09-4  Metz:  89-6  Sdnkn  00-7  ZankzMr.  80-0  Thundafainl 
90-3  MMi;  90-11  Thundeibird  AocMMries;  90-19  rr^.»^..«,^,^  AkUaM; 
DagBolnnh:  90-26  ft  90-27  Gabbot;  90-35  P.  Adamt;  90-19  r«.H«»».^  AtaUan;  Ur.„ 
Hart:  91-2  Contiaantal  Airiines;  91-3  Lawia;  91-7  Pantiw;  91-0  Watta  AAicaltari  Avto- 
tkm;  91-10  Graham;  91-11  Conttoantal  AkUner.  91-12  Baisn:  91-24  Bnn;  91-00  Mtt 
Airways:  91-31  Tarry  ft  Menne:  91-32  Bargen;  91-43  Dalta;  91-44  Dalta;  91-45  PM: 
91-40  Dalta:  91-47  Dalta:  91-40  Wandt;  91-62  KDS  Aviation:  91-63  KoUar  90-1 
Coatallo:  93-3  Part;:  02-7  Wart:  93-11  Alilin;  92-16  DiUaaa:  92-10  WaadT.  03-40 
Bogan;  92-19  ComwaU:  92-27  Wandt:  93-32  Baiahill;  93-34  CmaU:  93-00  In  Lad 
^/*****^,??:5?  Southwaat  AirUaar,  93-39  Bade  92-46  OWaa;  92-62  Back;  90-00 
Mootauk  Caribbaaa  Airwm:  01-67  DabeM  Mabo.  Wayna  Co.  Airport:  93-07  USAiR  •- 
69  McCaba:  92-72  Gioftida:  92-74  Wandt:  92-78  TWA:  93-6  Wandt;  93-6  Wartair  C 
mutar.  93-7  Duon;  93-0  Nunei:  93-19  Pacific  Sky  Sui^y. 

90-10  GBadMOlri  Alrtteaa;  00-31  Camll;  90-32  Omttnantal  AirUaaa:  90-30 
AliUaar,  91-4  (Aiiport  O^mXm]. 
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-13.23S. 

tat  14 

UM 
UM 
14J0, 
lAM 

tisn 
asjss 

4SJ 

43.«. 

43.U 

4S.1S 

M.1S 

M.n 

ti.t  (n.11  w  of  t/18/w) 

tl.9  (91.13  M  of  8/18/90) 


91.29  (91.7  m  of  8/18/90)  

91.78  (91.123  M  of  8/18/90)  . 

91.79  (91.119  m  at  8/18/90)  .. 
91.87  (91.129  M  of  8/18/90)  .. 
91.173  (91.417  M  of  8/18/90) 
1074 


107.13 


10740 
10741 


lOU 


10i.7>. 
108.11. 
108.13. 
121.133 
121.153 
121417 
121418 
121487 
121471 
13548. 
13547 
14543 
14541 
191 
I98.1 
3024 
49CFR: 
1^7 
1714 
171.8 
172.101 
172400 
172408 
172404 
172404 
172.400 
172.408 
173.1 
17347. 
173.115 
173440 
82140 
•2143 


>•*«»••*  •**••< 


•••••••••••••••■•■••••••••••a* 
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5UJX.: 


UMI 


90-11  ThundetUrd  AocMnrles:  90-12  Coatinental  Airiinat;  90-15  Playtsr:  90-17  Wilson: 

92-7  Watt 
92-74  Woidt:  93-2  Wmdt 
91-17  KDS  Avlattao:  92-71  KDS  Aviatiaii. 

91-17  KDS  Aviation:  91-52  KDS  Aviation.  92-71  KDS  Aviation:  93-10  Coatalla 
90-17  Wilaoo. 
91-52  KDS  Aviadoo. 
91-52  KDS  Aviatloii. 
93-19  Padflc  Sky  Supply. 
92-37  Gluffrida. 
92-10  Plight  Unlimited. 
92-73  Wyatt 

91-8  Watta  Aplcultural  Aviation. 
9(^11  Thundaibird  Aooaaaoriaa. 

90-25 «  90-27  Gabb«t  91-8  Watts  Agricultural  Aviation. 
92-73  WyatL 
92-73  W^ratt 
92-3  Park. 
90-15  naytar,  91-12  k  91-31  Tany  k  Menne;  92-8  Watkins;  92-40  Wendt:  92-48  USAin 

92-49  Rlcbardaon  k  Shimp:  92-47  Cornwall:  92-70  USAir;  93-9  Wendt;  93-17  MetcaK 

93-18  Wastair  Coimnutar. 
91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited. 
91-12  k  91-31  Tany  k  Muam  92-8  Watkins;  92-40  Wendt:  92-49  Richardson  k  Shlmp: 

93-9  Wendt 
90-15  Playter,  82-47  Cornwall:  93-17  Metcalf. 
91-12  k  91-31  Tarry  k  Manna;  92-8  Watkins. 
91-8  Watts  Agricultural  Aviation. 
90-19  Continental  Airiines;  90-20  Degenhardt;  91-4  (Airport  Operatml;  91-58  (Airport 

Opatator). 
90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-4  (Airport  Operator];  91-18 

(Ataport  Oparator);  91-40  (Airport  Operator];  91-41  [Airpot  Operator];  91-58  (Airput 

Operator]. 
90-24  Bayar  92-58  HoedL 
89-5  Schulti:  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90^26  It  90-43  Waddell:  90- 

33  Caio;  90-39  Hart;  91-3  Lewis;  91-10  Graham:  91-30  Trujillo;  91-38  Esau;  91-53 

KoUar,  92-32  Bamhlll;  92-38  Cronbarg:  92-46  Sutton-Sauttw;  92-51  Koblick;  92-59 

Petek-JacksoD. 
90-12  Continental  Airiines;  90-18  Continental  Airlines:  90-19  Continental  Airlines;  91-2 

Continental  Airlines;  91-9  Continental  Airiines:  91-33  Delta  Air  Lines;  91-54  Alaska 

Airiines;  91-55  Ccmtinental  Airiines;  92-13  Delta  Air  Lines. 
90-18  Continental  Airlines;  90-19  Continental  Airlines. 
90-23  Broyles;  90-28  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter. 
90-12  Continental  Airlines;  90-19  Continental  Airliner,  90-37  Northwest  Airlines. 
90-18  Continental  Airlines, 
92-48  k  92-70  USAlr. 
92-37  Gluffrida. 
92-37  Ghiffrida. 
90-12  Coatinental  Airlines. 
92-37  Gluffrida. 
92-10  Flight  UnUmited. 
90-21  CarrolL 

90-11  Thundeibird  Accessories. 
90-11  Thundertiird  Accessories. 

90-12  Continental  Airlines;  90-19  Continental  Airiines;  90-37  Northwest  Airlines. 
92-10  Flight  Unlimitad. 
90-22  USAk. 

92-78  Safety  Equipment 

92-77  TCL 

92-77  TO. 

92-77  TO. 

92-77  Td. 

92-77  TO. 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TO. 

92-77  TCL 

92-77  TCL 

92-73  Wyttt 

90-21  OHroU. 

90-17  Wilson;  91-17  KDS  Aviation;  92-71  KDS  Aviation;  92-74  Wendt;  93-2  Wendt;  93-9 
Wendt 
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9fr-12  CoBtliMBtd  AlrlliMr.  90-19  ContiiMDlal  AiriiaM;  90-19  fi~«t-TTliT  AMiaM:  99-10 

QMtoUa 
90-19  CoaliBOTtal  AkttMr.  90-21  CnndL 
90-21  Gmoll;  91-M  Al«ka  AirlinM. 
90-20  DagBiihwdt;  90-21  Cnoll:  90-37  Worthwtt  AMIbm. 

91-2  CmllBMlil  AMaM. 

93-10  GtaMdla 
90-21  GurolL 

93-18  Wetlair  CanmulMr. 

93-18  WMtair  Gaiflniiitar. 

90-19  Ctalhuld  AMIaM;  90-19  CootiiMntal  Airlinm;  91-2  ContiiMntal  AiiiinM. 

90-18  Onliiwld  AMtow:  90-19  CoDtiiwntal  Airllnst:  91-2  CootiiMiital  Airlinat:  91-41 
iAiipart  Opamatk  91-S9  lAiipart  Oparatar). 

92-10  Flight  Unlimitad;  92-48  USAin  92-70  USAin  93-9  Wank. 

92-73  Wyatt 

80-6  Scbulti:  90-10  Wabb;  90-20  Daganhardt;  90-12  rnnriwtd  Airlian;  90-16  Ci»- 
VamM  AirliBM.  90-19  CoBtiimntal  Airiinet;  90-23  BioylM:  90-26  k  90-U  WaddaU; 
90-33  Cato:  90-37  NoitbwMt  Alriinaa;  90-39  Hart;  91-2  CortiMiital  Airlinaa:  91-9 
Uwia:  91-19  (Aiiport  Opantor);  91-63  Koller  92-S  Delta  Air  Linaa:  92-10  Fligbt  Ite- 
Umitwl:  92-46  Suttoa-SauttK;  92-61  Kobbck;  92-74  Wandt;  92-76  Safety  BquipmaoL 

90-20  Daganhardt:  90-12  Gontinmital  Airlinot;  90-18  GoatiiMBtal  Airlinaa;  90-19  GUi- 
tinantal  Airllnas:  91-2  Continental  Airlinat;  91-3  Lawis;  91-18  (Airpat  Opantaii 

90-21  OnnriL 

92-77  TCL 


The  digMto  of  tbo  AcbBfiBlstratoT's 
final  dacMoDs  end  antan  ire  anrnged 
by  ordar  numbflr.  and  briefly  aimunariaa 
key  pdnts  of  tho  dactaiop.  Tlie 
following  oompilatkn  of  digaata 
indndaa  ail  final  dadaioBa  and  ordwa 
issued  by  tlw  Adaaintatiatar  from  April 
1. 1983.  HbraoA  lane  30. 1993.  The 
FAA  wtD  pumaii  nonomralativa 
supplemanta  to  thia  compilatian  on  a 
quarteriy  baaia  (a.g..  AfwU.  July. 
October,  and  lanuaiy  of  each  year). 

Ctril] 


Digesta 

(Cunaat  as  of  Inaa  30. 1993) 

Tboaa  digaata  do  not  cmatitute  legal 
authority,  and  should  not  be  dted  or 
raUed  upon  aa  audL  These  digests  an 
not  intaiided  to  aarve  aa  a  aubrtitute  far 
prcmer  legal  leaearch.  Paitiea,  attonieya. 
and  other  inlaieeled  peraona  Aould 
alwraya  cooault  the  fall  text  of  the 
Adndnistrator'a  '*»'*tkiif  befare  dtjag 
them  in  any  oonlesrt. 

Xn  the  Mattw  ofhkak  Browm 

Order  N&  9»-16  (4/21/03) 

Withdrawal  of  Appeal.  RespaadeDt 
withdrew  his  notice  of  appeal  from  the 
initial  dedrion.  Respondent's  appeal  ia 
dinmiaaed. 

In  the  Matter  ofmilon  Air,  Inc. 
Ordar  Na  93-16  (4/30/93) 

fV>'l/id!niwa/  ofAppeaL  Complainant 
haa  withdrawn  its  appeal  from  the 
initial  dacWoB.  Com^afMBt's  anieel  ia 


In  the  JMotter  ofBurttm  D.  kSetaJf 
Order  Na  93-17  (6/10/93) 

Low  Flight  Violation  Affirmed.  The 
Adminiatrator  affirmed  the  law  fudge's 
dedsion  finding  thet  Respondent 
operated  a  heUooptR'  carelessly  or 
reckleaaly  «dMn  it  hovered  at  30  to  40 
feet  above  ground  level  {AGL)  near 
persons  on  the  ground.  If  Respondent 
did  not  know  that  there  were  persons 
underneath  the  helicopter,  he  should 
heve.  As  pilot  in  cmnmand  of  the 
helicopter,  he  waa  reqKmsible  for  its 
(^Mxatioo  end  selsty.  Befare  hovering  at 
low  ahitudea.  Respondent  should  hi^ 
ensured  that  there  were  no  persons 
under  the  helicopter. 

Credibility  Detarmirurtions.  Thou^ 
not  bound  1^  the  credibility  . 
detenninetians  of  the  law  fudge,  the 
Administrator  found  no  persuasive 
reason  far  distuibing  them.  Law  judges 
are  in  the  best  poeition  to  evaluate  the 
demeanor  of  witnesses  in  administrative 
proceedings. 

Expert  Testim<my.  The  testimony  of 
the  FAA  expert  witness  that  Respond«it 
could  not  have  made  an  emeigoicy 
landing  without  undue  hazard  to 
persons  if  his  power  unit  had  failed 
while  hovering  30  to  40  faet  AGL.  was 
more  persuasive  than  that  of 
Respondent's  expert  witness. 
Raspondent'a  expert  witness  assumed 
that  the  heUoopter  bed  hovered  at 
highnr  altitudM  than  those  found  by  the 
law  judge. 

Improper  Courtroom  Demeanor. 
Responoent'a  counael  should  have  caD 
the  law  fodga'a  attention  to  any  matter 
in  the  courtroom  that  his  witneaaea  may 
have  found  diatracting.  Law  judgea 


should  avoid  all  conduct  which  oould 
appear  inapfwopriate  in  a  couitrooin. 

In  the  Hatter  of  Westair  Commuter 
AirHrtee.  btc,  dAt/a  United  Expreae 

Order  93-18  (6/10/93) 

Careless  or  RecklesM  Operatiom  hfAir 
Carrier.  The  Adminiatrator  affirmed  the 
law  judge'a  dedaion  finding 
Respondent,  an  air  carrier,  raapnneiMe 
for  the  caieleaa  or  rerkleaa  taxi 
operation  of  five  of  ita  airciafk  by 
Respondant'a  medianira  On  tluee 
separate  oocaaiona  mechanica,  taxied 
aircraft  onto  runwajrs  without  Air 
Traffic  Control  (ATC)  dearaDca.  The 
taxi  operationa  were  within  the 
mechanica'  acope  of  emj^ymeuL 
Respondent  was  responajble  far  the  acta 
of  ita  employeea  commitled  while  they 
were  actiog  within  the  ao^  of  their 
employment 

Opmxtor  Defined.  Under  the  Federal 
Aviation  Ad  of  1958.  aa  amended,  and 
the  Federal  Aviation  H^ulationa,  the 
person  (individual  or  oorpotation)  who 
authorizaa  the  operation  of  aircraft  ia 
deemed  to  be  engaged  in  operating 
drcraft.  Respondent  authoriaed  ita 
mechanics  to  use  its  aircraft  for  taxi 
operationa.  Raqtoodent.  aa  well  ea  ita 
mechanica,  may  be  chaigad  aa  the 
"person  iterating"  the  five  airoraft 
under  14  CFRgi.l3(b). 

Weather  As  A  Mitigating  Factor.  The 
mechanics  knew  that  there  was  heavy 
fog  vriien  they  began  to  taxi.  The  fog  was 
not  unexpected,  and  cannot  be  regvded 
as  a  mitigating  factor. 

Corrective  Action  Ab  A  Mitigqtiitg 
Factor.  After  the  runway  incuraiona. 
Respondent  retrained  ita  m<H^nica 
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tiuouiliout  dM  oountry  in  taxi 
mnBons  umkriwiMd  proceduras. 
Im  oofrictiv*  action  takan  by 
RMpomfant  WM  swift  and 
oonpnlianatva.  and  wananto  mitigation 
of  ua  sanction  amount  Tha  law  )udga 
did  not  conaJdar  tha  conactiva  action  in 
BTiving  at  tha  sanction  amount  Tha 
Administrator  raduoad  tha  dvil  panalty 

by  $1.000,  and  sa da  total  dvil 

panalty  of  $2,000. 

In  the  Matter  of  Pacific  Sky  Supply.  Inc. 
Order  Na  03-19  (6/10/93) 

Bequest  for  Oral  Argument  Denied. 
Ccmiplainant  has  MM  to  parsuade  tha 
Administrator  that  oral  aigumant  it 
Bscaaaary  to  laaohra  ita  appaal. 

Lawfudgt'M  Intaroretation  of  the 
BegukMoa  Refectea.  Tha  law  judge  held 
that  to  show  a  violation  of  tha  14  CFR 
21.303(a),  Complainant  must  be  able  to 
show  by  a  prapimdarance  of  the 
evidence  that  Respondent  either  (l) 
Produced  the  parts  %vith  the  specific 
intent  of  having  them  installed  on  type- 
certificated  moducts;  or  (2)  had  actual 
knowledge  tnat  tha  parts  would  be 
installed  on  type-certificated  products. 
The  Administrator  stated  that  the  law 
judge  interpreted  the  regulation  for  too 
narrowly,  bi  doing  so,  he  created  a 
loophole  Cor  producers  who  sell  to 
"middlemen." 

Complainant'B  "Reasonably  Likely" 
Standard  He/acted.  Complainant's 
intarpratati<m  of  the  intent  reouirement 
of  tha  ragulatimi  ia  that  Complainant 
must  prova  that  a  reasonable  person 
would  find  it  reesonablv  likely  that  the 
parte  would  be  installed  on  type- 
cartificatad  products.  Complainant's 
formulation  is  rejected.      "^ 

"SubsUintkd  Certainty"  Standard 
Announced.  Complainant  must  show 
that  Raspondsnt  Imew  or  should  have 
known  mat  it  waa  substantially  certain 
that  tha  parta  produced  by  Respondent 
without  a  Parta  ManufKturer  Approval 
(PMA)  would  be  installed  on  type- 
certificated  products.  This  is  a 
somewhat  more  difficult  burden  to  meet 
than  Complainant's  reasonably  likely 
standard.  It  more  appropriately  balances 
the  equitiee  involved— the  FAA's  duty 
to  promote  avUtion  safiaty  by  controlling 
the  qneed  of  unapproved  parts,  and  the 
producer's  right  to  produce  parts 
without  FAA  apimnral  when  it  is 
insufficiently  probebly  that  the  parta 
will  find  their  way  into  type-certificated 
aircraft 

In  the  Matter  ofDoi^as  Vernon  Smith 
Ordw  No.  93-20  (6/16/93) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfect  niis  appeal  by  filing  an 
appeal  brief  as  required  by  14  CFR 


13.233(c).  ReqModent's  appeal  is 
dismissed. 

In  the  Matter  ofDeha  Air  Lines.  Inc. 

(Mm  Na  93-21  (6/24/93) 

Wthdrawal  of  Appeal.  Respondent 
withdrew  ita  notice  of  appeal  firom  the 
initial  dadaion.  Reapondent's  appeal  is 
dismissed. 

In  the  Matter  ofKatherine  M.  Yannotone 
Ordw  Na  93-22  (6/2S/93) 

Vnthdrawal  of  Appeal.  Complainant 
withdraw  ita  notice  of  appeal  from  the 
law  judge's  order.  Complainant's  appeal 
is  dismissed. 

Coaaaaerdal  taportiag  Sanrkaa  oftha 
Adminialrator'a  dvil  PanaltT  Dedaiona 


In  June,  1001.  aa  a  public  service,  the 
FAA  began  raleaaing  to  commerdal 
publishers  the  Administrator's  dedsions 
in  dvil  penalty  cases.  The  goal  was  to 
make  these  dedsions  and  orders  more 
accessible  to  the  public.  The 
Administrator's  dedsions  and  orders  in 
dvil  penalty  casea  are  now  available  in 
the  following  commerdal  publications: 
Avlex.  published  by  Aviation  Daily, 

1156  ISth  Street.  NW..  Washington. 

DC  20005,  (202)  822-4069; 
Civil  Penalty  Cases  Digest  Service, 

published  by  Hawkkis  Publishing 

Company,  Inc.,  P.O.  Box  480,  Mayo, 

MD  21106,  (301)  798-1098 
Federal  Aviation  Dedsions,  Clark 

Boardman  Callaghan,  50  Broad  Street 

East,  Rochester,  NY  14694,  (716)  546- 

1490 

The  dedsions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172.  Battle  Ground.  WA 
98604.  (206)  896-0376.  Aeroflight 
Publications.  P.O.  Box  854, 433  Main 
Street,  Gruver,  TX  79040.  (806)  733- 
2483,  is  placing  the  dedsions  on  CD- 
ROM.  Finally,  the  Administrator's 
dedsions  and  orders  in  dvil  penalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 
Fedix;  and  Genie. 

The  FAA  has  stated  previously  that 
publication  of  the  subjed-matter  index 
and  the  digesta  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digesta. 

FAAOfficea 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digesta  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 


FAA  Hearing  Dockat  Federal  Aviation 
Administratioo,  800  IndependeDoe 
Avenue.  SW..  room  924A,  Washington,  DC 
20591:  (202)  267-3641 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

OfTice  of  the  Assistant  Chief  Counsel  for  the 
Aeronautical  Center  (AAC-7).  Mike 
Monroney  Aeronautical  Canter,  6500  South 
MacArthur,  Oklahoma  Qty,  OK  73125: 
(405)680-3296 

Office  of  the  Assistant  Chief  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan  Region 
Headquarters.  222  West  7th  Avenue, 
Anchmge.  AK  99513;  (907)  271-5269 

Office  of  the  Assistant  Chief  Counsel  for  the 
Central  Region  (ACB-7),  Central  Region 
Headquarters,  601  Bast  12th  Street,  Federal 
Building.  Kansas  Qty.  MO  64106;  (816) 
426-5446 

Office  of  the  Assistant  Chief  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern  Region 
Headquarters,  JFK  International  Airport, 
Fitzgenrald  Federal  Building.  Jamaica,  NY 
11430;  (718)  917-1035 

Office  of  the  Assistant  Qiief  Couniel  for  the 
Great  I^es  Region  (AGL-7),  Great  Lakes 
Region  Headquarters,  O'Hars  Lake  Office 
Center,  2300  East  Devon  Avenue,  Des 
Plaines.  IL  60018;  (312)  694-7108 

Office  of  the  Assistant  Chief  Counsel  for  the 
New  England  Region  (ANE-7),  New 
England  Region  Headquarters.  12  New 
England  Executive  Psrk.  Burlington,  MA 
01803:  (617)  273-7310 

Office  of  the  Assistant  Qiief  Counsel  for  the 
N(»thwest  Mountain  Region  (ANM-7), 
Northwrest  Mountain  Region  Headquarters, 
18000  Pacific  Highway  South,  Seattle.  WA 
98188;  (206)  227-2007 

Office  of  the  Assistant  Chief  Counsel  for  the 
Southem  Region  (ASO-7),  Southern 
Region  Headquarters,  3400  Nonnan  Berry 
Drive,  East  Point,  GA  30344;  (404)  763- 
7204 

Office  of  the  Assistant  Chief  Counsel  for  the 
Southwest  Region  (ASW-7),  South%vest 
Region  Headquarters,  4400  Blue  Mound 
Road.  Fort  Worth.  TX  76193;  (817)  624- 
5707 

Office  of  the  Assistant  Chief  Counsel  for  the 
Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical  Center, 
Atlantic  City  International  Airport, 
Atlantic  City,  N)  08405;  (609)  484-8605 

Office  of  the  Assistant  Chief  Counsel  for  the 
Westem-Padfic  Region  (AWP-7),  Western- 
Pacific  Region  Headquarters,  15000 
Aviation  Boulevard,  Hawthorne,  CA  90261; 
(213) 297-1270 
Issued  in  Washington,  DC,  on  July  29, 

1993. 

Mark  L.  Garchick, 

Chj'e/Counse/. 

[FR  Doc  93-18852  Filed  8-5-93;  8:45  am] 
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RMMfCh,  Englnoorfng  arMJ 
Dovolopinont  Advisory  Committe* 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Ad  (Pub. 


UMI 


L.  92-362;  5  U.S.C  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  Research, 
Engineering  and  Development  (R,  E&O) 
Adviaoiy  Committee  to  be  held 
Tuesday,  August  24. 1993.  at  10  a.m. 
The  meeting  will  take  place  at  the 
Holiday  Inn  Capitol.  550  C  Street.  SW., 
Washington,  D.  20024. 

b  addition  to  the  reviewing  the  status 
of  various  ongoing  committee  activities, 
the  agenda  will  include: 

(a)  An  update  of  FAA's  surveillance 
program; 

(b)  An  overview  of  the  issues  to  be 
addressed  by  FAA  at  the  upcoming 
ICAO  FANS  Meeting: 

(c)  SUtus  of  the  RTCA  Task  Force  n 
activities  related  to  data  link;  and 

(d)  Introduction  of  new  taaks 
involving  airport  investment  criteria 
and  land  use  initiatives. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  plan  to  attend  the 
meeting  should  contact  Ms.  Jan  Peters. 
Special  Assistant  to  the  Executive 
Director  of  the  R,  E&D  Advisory 
Committee.  ASD-6. 800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  287-8543. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
anytime. 

Issued  in  Washington,  DC.  on  August  2, 
1993. 

MaitiBT.Pozaaky, 

Executive  Dinctor.  Research,  Engineering  and 
D^preiopinent  Advisory  Committee. 
[FR  Doc  93-18M6  Filed  8-5-93;  8:45  am] 
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Intent  To  Rul*  on  Appllcatton  To  Um 
th«  RovwHM  From  «  Pasaongor  FacliHy 
Chargo  (PFq  at  Now  OrtouM 
kitamational  Airport,  Now  Orlaana,  LA 

AGENCY:  Federal  Aviaticm 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  uae  the  revenue  from  a 
ITC  at  New  Orleans  International 
Airport  under  the  provisions  of  the 
Aviation  Safisty  and  Capacity  Enmnsion 
Act  of  1990  (titk  DC  of  Um  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Reguutions  (14  CFR 
part  158). 
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DATES:  Conunents  must  be  received  on 
or  before  September  7, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Divisicm, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Edwajrd 
Levell,  Jr..  of  the  New  Orleans 
International  Airport  at  the  following 
address:  Director  of  Aviation.  New 
Orleans  International  Airport.  P.O.  Box 
20007.  New  Orleans.  LA  70141. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  %vritten 
comments  previously  provided  to  the 
New  Orleans  International  Airport 
under  §  158.23  of  part  158. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Ben  Guttery.  Federal  Aviation 
Administration,  Planning  and 
Programming  Branch,  ASW-610D, 
Airports  Division,  Southwest  Region, 
Fort  Worth,  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPI^MENTARY  MFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  &t>m  a  PFC  at  New  Orleans 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  July  21, 1993,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  Prc  submitted  by  New  Orleans 
International  Airport  was  substantially 
complete  vrithin  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  18, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  June  1, 
1993. 

Estimated  charge  expiration  date: 
April  1,  2000. 

Total  approved  net  PFC  revenue: 
$77,800,372.00. 

Brief  description  of  use-only 
projecUs):  Projects  to  impose  and  use 
PFCs:  Land  Acquisition  and 
Construction  of  East/West  Taxiway 
North  General  Aviation  Road.  East  Air 
Careo  Access  Road 

Class  of  air  carriers  exempted  from 
collecting  PFCs:  FAR  part  135  on- 


demand  air  taxi/commerical  operator* 
(ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  uinder  "FOR  FURTHER 
MFORMATKM  CONTACT'  and  at  the  FAA 
regional  Airports  oflSca  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Mound  Road,  Foit  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  New  G^leans 
International  Airport. 

Issued  in  Fort  Worth.  Texas  on  July  21, 
1993. 

Hugh  W.  Lyon, 

Assistant  Manager,  AirporU  Division. 
(FR  Doc  93-18845  Filed  ft-S-93;  8:45  am) 
BNXMO  cooc  4eia-1S-M 


Intent  To  Rule  on  Application  To 
Impoae  e  Paaeenger  Fedllty  Ctterge 
(PFC)  at  Shreveport  Reglonel  Airport, 
Shreveport,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Shreveport  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L  101-508)  aiid  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
ot  before  September  7, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Gutteiy, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roy  H. 
Miller,  Jr.,  of  the  Shreveport  Airport 
Authority  at  the  following  addrots: 
Director  of  Airports,  Shreveport 
Regional  Airport,  5103  Hollywood 
Avenue,  Suite  360,  Shreveport,  LA 
71109-7764. 

Air  carriers  and  foreign  air  carrier* 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Shreveport  Regional  Airport  under 
§158.23  of  part  158. 


Fdbral  UgMn  /  VoL  58.  Mo.  150  /  Friday.  Auyiit  6..  199a  i  NotfaM 


ITKNI OONMCT: 
Mr.  Btai  Gnttny.  Fadanl  Aviation 
Adminisferatioii,  Planaing  and 


AirpoitoDiviiiaD.  SovthwMt  BagioB. 
.  Foit  Woctlw  TaaM  Tftioa-Mll.  (ai7) 
624-5979. 

TIm  appMrartna  aay  ba  iwiowed  is 
person  at  thia  aaoM  locatisB. 

propaaaato  nla  and  invftaapaMc 
commant  on  the  application  to  impoaa 
a  PPCal  Shwiaport  RMfonal  Airport 
unMf'uw  piuviiiaBa  of  tfw  ATiatian 
SaiBty  and  Capacity  Bxpanaion  Act  or 
1990ftitieDFof  tha  OinniWM  Budget 
Reconciliation  Act  of  1990)  (Fob.  L 
101-598)  and  nart  15«  of  Iha  Fadorat 
Aviation  Regulations  (14  CFR  part  158). 

On  )uly  21. 1993.  the  FAA  JateiuilaeJ 
that  the  aapicatku  t»  impoaa  a  PFC 
submiWBd  by  &a  Shrepct  Regional 
Airport  was  subatantiaUy  coaiiplata 
vrithin  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprawa  the  aapttcatfan.  in  whoI»  <»■ 
in  paat  ■•  later  «Hn  Nof«raber  17, 
1999^ 

The  following  is  a  brief  overnew  of 
the  application. 

Level  of  the  pnjpoeed  FPC:  Sa.OO. 

Propomd  ehoFg^  affective  deie: 
October  1. 1993. 

Pivpoeed  chargB  expitatioa.  date: 
September  30. 2018. 

Total  estimated  PFC  revenue: 
$33,337,210.00. 

Bii^deeeiiptioaofpropoMed 
ptojeetf^.  Projects  to  impose  PFCs: 
Remwata  Ps  iiangar  Taiadnal  at 
Shnvepoit  Bagimal  Airpott  Proposed 
class  OK  clasaaa  oC air  canianto  be 
exempted  from  collecting  PFC'a: 

All  BGD-schsdiilad  FAS.  part  135  air 
taxi  operators.    ^~ 

Any  persoa  may  inspect  tha 
application  in  peison  at  tha  FAA  office 
listed  above  undar  "VM  RMINEII 
MPOMMaONCONTACr'  and  at  the  FAA 
regional  Airporta  office  located  at: 
Federal  Aviatkm  Administration. 
AirpoEta  Diviaiflo.  Planning  and 
Programming  Branch.  ASW-61QO.  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 
76193r0611. 

In  addition,  anv  pacaon  oiay  upon 
requeaL  inapect  tha  applicatioD,  notice 
and  othraa  dociuMHlagBnBaBe  to  ^m 
^plicatioa  iB  paaaon  at  thft  Shrewapoit 
Riagional  Airport.  I 

iMustf  ia  PM  1KH*k  Taiiaaa  )iify  21. 
1903. 

HaskW.Lyaai. 

AtMutant  ktotaget,  AhporttOMsion. 
IFR  Dbc  03-18850  FBad  8-S-93;  8:45  iml 
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bilMlTo  Rui*  on  Applicalioa  To  Um 
tho  RovoniM  Fmn  a  P— angpf  FaciHty 
Charga  (PFC)  at  Tulaa  Intawatlonal 
Airport,  Tytea,.  OK 

AQiNrr  Federal  Aviatkm 
AdmioJalmtioB  (FAA).  DOT. 
ACnONr  Notica  or  infant  to  ntle  on 
applicatioB. 

8UKMARY:  The  FAA  proposes  to  rale  Mid 
invites  pubhc  ooanaant  go  die 
api^katiatt  to  uaatbaiavaniio  faeaa  a 
PFC  at  Tuba  IntsnialionaJ  Airport 
under  the  pra«iaiona  of  the  Aviation 
Safaty  sod  Capacity  ExpasHon  Act  of 
1990  (tftia  DC  of  the  Onnibus  Budget 
RacenciBatioB  Act  dl  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  ReguiatiaBa  fl4  CFR  part  158). 
DATIS:  Comments  must  be  received  on 
or  before  September  7, 1993. 
ADDRESSES:  Commants  on  thia 
applicaiion  may  be  mailed  or  delivered 
in  triplicate  copiea  to  the  FAA  at  the 
following  address:  Mr  Ben  Guttmy. 
Planning  and  Programming  Brandb« 
ASW-610D.  Airports  Division, 
Southwest  Region,  Fort  Worth.  Texas 
76193-0611 

In  addition,  one  copy  of  any 
comments  submitted  to  tha  FAA  must 
be  mailed  or  delivered  to  Mr.  Brent  A 
Kitchen  of  the  Tulsa  International 
Airport  at  tha  following  address:  Tulsa 
Airports  bnprovamant  Trust.  7777  Eaat 
Apache,  Tulsa.  OK  74115. 

Air  carriers,  and  foreign  air  carriers 
may  submit  copies  of  the  written, 
comments  previously  provided  to  the 
Tulsa  fnternational  Airport  under 
§158.23  of  part  158. 
FOR  FURTHER  MFORMATIOM  COKTACT: 
Mr.  Ben  Gutt«7.  Federal  Aviation 
Administration.  Planning  and 
Programming  Branch.  ASW-610D, 
Airports  Div^on.  Southwest  Region. 
Fort  Worth.  Texas  76193-0611.  (817) 
624-5979. 

The  appUcation  macf  be  reviewed  in 
person  at  this  same  loc^on. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  invites  public  comment 
on  tne  application  to  use  the  revenue 
from  a  PFC  at  Tuba  faitemational 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regubtions  (14 
CFR  part  158). 

On  )uly  26, 1993.  the  FAA  determined 
that  the  applicatioa  to  impose  and  iise 
the  revenue  from  a  PFC  sid)autted  by 
the  Tblsa  International  Airport  Mtas 
substantially  cmplflte  within  tha 
requirements  of  §158.25  of  part  158. 


The  FAA  will  appiove  or  diaappiova  the 
applicakion.  in  wDols  or  in  part,  noktar 
than  November  20. 1903. 

The  foUowing  ia  a  brief  overview  erf 
the  applicatian. 

Leve;o/FFi::$3.eO. 

Char^  effective  date:  August  1. 1992. 

Charge  expiratioa  date:  ^fy  31, 1995. 

rota/ PFC  revenue;  $9,717  jDOOOa 

Brief  description  of  proposed 
projectfs): 

Projects  to  Use  PPCs 

Emergency  Communications  Equipment 
Acquire  ARFF  Vehicle 
Reconstruct  Taxiway  Alpha  Holding 

Apron  and  Taxiway  D^lta 
Construct  Taxiwray  X-Ray  (Phase  2.  Part 

2) 
Construct  ARFF  Building 
Extend  Taxiway  JiiKet 
Reconstruct  and  ReaBgn  Taxiway 

Whiskey 

Class  of  air  carriers  to  be  exempted 
from  cofhctingPFCs:  None. 

Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTMER 
MFORMATION  COWTRACr*  and  at  die  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Mound  Road.  Fort  Worth,  Texas 
76193-0811. 

In  addition,  anv  person  may,  upon 
request,  inspect  me  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Tulsa 
Intem^tonal  Airport  baaed  in  Fort 
Worth.  Texas  on  July  26, 1993. 
John  M.  Dampsay, 
Airports  Dhfidon. 

[FR  Doc.  93-18851  Filed  8-5-93: 8:45  am)  • 
BRUNO  cooe  4no-i9-a 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  SfgnfflcanC  Otifacta  Importad 
for  EaMbfUufi^  DaCarmfnatlon 

Notice  is  hereby  ^ven  of  the 
following  detwmination:  Pursumt  to 
the  authority  vested  in  me  by  the  Act  ol 
October  19. 1965  (79  Stat.  985. 22  U.S.C 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  Mardi  29. 1978), 
and  DelegatioD  Older  No.  85-8  of  June 
27. 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  die  exhibit  "Koreas  Arts  of 
the  Eightoendt  Century  %>i0ndoraid 
Simplicity"  (see  Bat  i),  importad  fitim 

iAcowrof*toli»t— yWaHriBiitfcr 
contadtDg  atk  CsBilBShi^iBaf  i 
G«o«ra]  CounMl  of  USIA.  Tha  talaphaoa  ■ 
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abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States. 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 

riment  with  the  foreign  lenders.  I 
determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Asia  Society,  New 
York.  New  York,  from  on  or  about 
October  1. 1993.  to  on  or  about  January 
2, 1994;  the  Arthur  M.  Sackler  Gallery. 
Washington,  DC,  from  on  or  about 
February  20, 1994  to  on  or  about  May 
15. 1994;  and  the  Los  Angeles  Museum 
of  Art.  Los  Angeles.  Cahfomia.  from  on 
or  abcNit  June  16. 1994  to  on  or  about 
August  21, 1994,  is  in  the  national 
interest. 

Pubic  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  29, 1993. 
1.  Wallace  ShMft 
Acting  General  Counsel. 
[FR  Doc.  93-18820  Piled  8-5-93;  8:45  am] 
■UJNQ  OOOC  M3»-*1-4I 


AiiMrican  Civilization  Worfcahop/ 
Seminar  and  Raaaarch  Qranta  In  tha 
PM)pla'a  Rapubllc  of  China 

AGENCY:  United  States  Information 

Agency. 

ACnON:  Notice— Request  for  Proposals. 

SUMMARY:  The  United  States  InformaUon 
Agency  (USIA)  invites  applications  from 
U.S.  educational  institutions  to:  (A) 
Conduct  workshops  and  seminars  in  the 
People's  Republic  of  China.  (BJ 
administer  programs  to  conduct 
research  in  the  People's  Republic  of 
China  in  areas  which  contribute  to 
mutual  understanding  between  the 
United  States  and  the  People's  Republic 
of  China.  Applications  may  request 
funds  for  either  or  both  of  the  above 
programs.  All  program  support  is 
subject  to  the  availabihty  of  funding. 

Successful  applicants  are  responsible 
for  administration  of  tax  withholding 
and  reporting  as  required  by  Federal, 
State  and  local  authorities. 

Support  is  offered  for  two  categories 
of  institutional  programs:  Category  A, 
Workshops/Seminars;  Category  B. 
Research.  Each  category  has  separate 
conditions  and  requirements,  which  are 
stated  in  this  announcement. 
Institutions  requesting  funds  for  both 
categories  may  submit  one  application 
comprising  the  total  reouest.  However, 
each  category  must  be  described  in  a 
separate  narrative  and  must  have  e 


202/ei9-S077.  and  tlM  addnM  U  room  700.  U.S. 
Iiifoniuttoii  Agncy,  301  Fouitb  Streat.  SW.. 
Wuhingtou,  DC  20547. 


separate,  detailed  budget.  Institutions 
applying  under  either  or  both  categories 
must  foflow  the  requirements  stipulated 
in  this  RFP.  the  application  guidelines, 
and  any  additional  matwial  specific  to 
a  given  category.  Failure  to  do  so  may 
result  in  a  proposal  being  deemed 
technically  ineligible. 

Programs  and  projects  must  conform 
with  all  Agency  requirements  and 
guidelines  as  well,  and  are  subject  to 
final  review  by  a  USIA  contracting 
officer. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m.  EST 
on  Friday,  October  15. 1993.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarkea  on  the 
deadline  date  but  received  at  a  later 
date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  its  proposals  are 
received  by  the  appropriate  deadline. 
Programs  may  not  begin  prior  to  October 
1, 1993.  or  they  will  be  deemed 
technically  ineligible.  No  funds  may  be 
incurred  until  the  grant  agreement  is 
signed  with  USIA's  Office  of  Contracts. 
A00AE8SES:  The  original  and  15 
complete  copies  of  the  application, 
including  required  forms,  should  be 
addressed  as  follows:  U.S.  Information 
Agency,  Ref:  The  People's  Republic  of 
China  Grants  Competition.  Office  of 
Grants  Management.  E/XE.  room  336. 
301  4th  Street.  SW.  Washington.  DC 
20547. 

FOR  FURTHER  MFORMATKM: 
Contact:  William  Shine,  room  238,  E/ 
AEF,  301  4th  Street.  SW.,  Washington, 
DC  20547.  FAX:  202-401-1728,  for 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information.  Requests  via  Fax  are 
encouraged. 

SUPPLEMENTARY  INFORMATION:  Authority 

for  these  exchanges  is  contained  in  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Public  Uw  87-256  (Fulbright-Hays 
Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 
of  educational  and  cultural  exchange:  to 
strengthen  the  ties  which  \mite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultxiral  interests, 
developments,  and  adiievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic, 
and  peacefol  relations  between  the 


United  States  and  other  countries  of  the 
world."  Piursuant  to  the  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  legislation,  programs  must 
maintain  a  non-politicalcharacter  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  poUtical, 
social  and  cultival  life.  Programs  shall 
also  "maintain  their  scholarly  integrity 
and  shall  meet  the  bluest  standards  of 
academic  excellence  or  artistic 
achievement." 

Category  A 

Workshops/Seminars 

Grant  funding  imder  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  social  sciences  and  hiunanities 
programs  in  American  Society  and 
Culture  in  the  People's  Republic  of 
China.  $80,000  is  available  for  this 
category.  Specific  disdpUnes  for  the  FY 
1994  competition  are:  Higher  Education 
Administration,  University  Library 
Management  (with  an  emphasis  upon 
collections  in  American  Studies  fields 
such  as  literatiue  and  history)  and 
programs  in  Government  and/or 
American  Law.  Intense,  scholarly  3-4 
week  summer  programs  are  particularly 
encouraged.  Individual  participants  on 
the  American  side  must  be  citizens  of 
the  U.S.  Both  existing  and  new  projects 
are  eligible. 

Duration:  Applications  will  be 
accepted  for  projects  from  at  least  IS 
days  to  no  more  than  30  days  duration. 
Programs  may  not  begin  earUer  than 
October  1. 1993  and  should  be 
completed  by  September  30. 1993. 

Overview:  The  overall  purpose  of  this 
program  is  to  provide  opportunities  for 
U.S.  educational  institutions  to  conduct 
scholarly  workshops/seminars  in  the 
People's  Republic  of  China  in  fields 
such  as  Higher  Education 
Administration,  University-level  Library 
Science.  American  Law  and  American 
Government  and  thereby  give  the 
opportunity  for  Chinese  institutions  to 
offer  their  members  access  to  recent 
information  and  perspectives  in 
American  Civilization  disciplines  as 
well  as  to  allow  for  the  substantive 
exchange  of  ideas.  Workshops/seminars 
should  take  place  in  one  Chinese  city. 
American  organizations  are  encouraged, 
however,  to  purpose  programs  that 
would  include  participants  from  a 
variety  of  Chinese  institutions  from 
across  the  People's  Republic  of  China.  A 
workshop  on  the  American  judicial 
process,  for  example,  could  include  law 
professors,  students,  as  well  as  'egal 
officials.  Applicants  should  spe  ify  the 
workshop  length  and  venue,  the 
intended  audience,  the  audience's  level 
of  sophistication,  e.g..  faculty,  graduate 
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students,  rasearchen,  govanunent 
officials,  and  whether  there  would  be 
any  co-sponsor. 

Guidelines:  Preference  will  be  given 
to  oTganizatioBsvalh  diemonstrated 
expertise  in  the  proposed  wcskshop/ 
seminar  fields.  Previous  expaience 
with,  conducting,  scholarly  wmiaars  in 
the  People's  Republic  of  C^ina  and/or 
cunent  working  relations  with.  Chinese 
educational  institutions  will  be 
considered  a  plus.  A  substantive  histcwy 
of  organizing  subject-specific  programs 
led  by  acknowledged  experts  itt  the  field 
who  also  have  considerable  teaching 
experience  is  highly  advantageous. 
Propesals  riHsoM  present  •  very  clearly 
designed  mugisin  plan  tiist  enonciatee 
specific  objectives  and  tluit  demonstrate 
the  likefihood  of  subetantive  follow^ 
through.  Be  specific  as  to  wmat  issues 
the  woricshop/seniinar  will  address  and 
who  the  intended  audience  is.  In  the 
context  of  the  tntsnded  au(fience(s), 
please  describe  clearly  the  proposed 
approach.  e.(,  didactic,  participatory, 
etc. 

Proposed  BurffPl  Caiagpry  A 

Projects:  Project  awards  to  U.S. 
institetiens  far  Category  A  can  be  made 
in  a  raBge  of  amauntB  bnt  wiH  not 
exceed  975,000.  The  Agency  reserves 
the  ri^  to  reduce,  rwise  or  increase 
budgets.  For  organizations  with  lesa 
than  four  years  of  experience  in 
international  exchange  activities,  total 
grants  (Categories  A  and  B)  will  be 
limited  to  a  maximum  of  9BO,000  fitnn 
USIA,  and  total  proposed  budgets 
shoiild  not  exceed  this  amount  All 
organizations  must  submit  a 
comprehensive  line  item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet 

Please  Note:  It  is  required  tnat 
requested  administrative  funds  not 
exceed  20  percent  of  the  amount 
requested  for  travel  and  per  diem 
expenses.  This  includes  both  direct  and 
indirect  administrative  expenses: 
expenses  both  administrative  and 
programmatic  should  be  cost-dxared  to 
the  maximum  extent  possible. 

Research 

Grant  funding  under  this  category  is 
intended  to  en^nce  and  expand  the 
scope  ai  U.S.  acholBrly  reaaarch  in  the 
Peqftle's  Republic  of  C3iina  in  social 
sciences  or  niimnmtiea  fields.  Sudi 
reiiewrrh  should  aaaist  in.  promoting 
mutual  understanding  botw  oon  the  US. 
and  dv  Fto«|ile's  Bepablic  of  China.  A 
minimum  of  $130,000  will  be  available 
for  this  catagny.  BDaoatch  shoold  be 
fbcuaedanmntaBipotary  cg^atleaat 


Twentieth  Centuxy.  protects.  Research, 
focusing  on  areas  such  aa  law; 
economics,  with  an  emphasis  upon,  the 
developing  market  economy  in  the 
People's  Republic  of  China  and  its 
implications  for  both  Sino- American 
and  regional  economic  cooperation;  and 
the  social  and  political  consequences-  of 
greater  access  to  maaa  media, 
communications  systeaia  aad 
information  technology  ace  especially 
encouraged.  An  excellent  working 
knowledge  of  Chinese  is  required  for 
any  work  involving  compantiva 
studies.  The  grantee  institutiea  is 
respenaiblB  for  verifying  knowledge  of 
Chinese  when  required  by  the  reseiirch 
project 

Overnew:  The  short-tmn  objectiva  of 
a  research  gsant  would  be  to  give 
institutionally-sponsored  scholars  the 
opportunity  to  explore  currant  and 
recent  trends  in  fads  or  her  sea  of 
expertise  i»  the  People's  Republic  of 
Qdne.  The  longar-tann  goal  is  to 
encourage  uid  maintain  a  scholarly 
diatogoe  based  upon  active  research  and 
the  BMchaage  eirasearch  information. 

Guidelines:  A  Category  B  grant  will  be 
for  educational  institutions  whidi 
provide  a  publicly  announced,  open 
competition  selection  process  for 
choosing  the  recipients  of  individaal 
research  grants. 

The  proposal  should  include  the 
criteria  for  and  the  mechanics  of  the 
actual  selection  process.  Individual 
grantees  should  be  experienced 
researchers  holding  a  doctorate  (Ph.0... 
Ed.D..  J.D)  in  his  or  her  field  of 
expertise.  The  successful  individual 
recipient  would  present  a  careful 
research  design,  pceferabiy  rebted  to  an 
on-going  research  project  in  which  the 
grantee  is  currentiy  involved.  Preference 
should  be  given  tQ  candidates  whose 
research  would  enhance  the  exchange  of 
substantive  knowledge  in  his  or  her 
discipline  between  scholars  in  the 
People's  Republic  of  China  and  the 
United  States. 

Duration:  Research  projects  should  be 
for  a  minimum  of  three  months 
duration.  Cimits  will  generally  be  made 
for  exchmiges  occurring  within  a  12- 
month  period. 

AllowaUe  Costs  fbr  Category  B 

Projects:  While  grants  are  likely  to 
involve  a  wide  range  of  amounts 
depending  on  the  duration  of  the  stay, 
cost  per  participant  may  not  exceed 
$5(^000.  inchiding  administrative  costs. 
All  institiitions/arganiMtinns  must 
submit  a  comprehensive  line  item 
budget  the  details  and  format  of  whidk 
are  contained  in.  the  application  packet 


Review  Proceaa  (All  Calegarias) 

USIA  will  acknowiadge  receipt  of  all 
proposals  and  will  review  them  for 
techzucal  eligibility.  Propoeala  may  be 
deemed  inel^ble  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  tha  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
East  Asian  and  Pacific  A^in,  the  USIA 
section  of  the  American  EmbMsy  ia 
Beijing,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultiiral  Afiairs.  Final 
technical  authority  fbr  grant  awards 
resides  with  USIA's  contracting  officer: 

Review  Criteria  (All  Categories) 

Technically  eligible  applications  wiU 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Plan — Ihcfudlng 
academic  rigor,  thorough  conception  of 
project,  contributions  to  understanding 
the  partner  country,  proposed  follaw- 
up,  and  qualifications  of  program  staff 
and  participants. 

b.  Feasibility  ofPro^nm  Plan — 
Capacity  of  the  organization  to  conduct 
the  axchangr.  proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program  objectives  and  plan. 

c.  Trocx  Hecord— Relevant  Agency 
and  outside  assessments  of  the 
organization's  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA,  the  demonstrated  potential  to 
achieve  program  goals  will  be  evaluated. 

d.  MukipJier  Effect/Impact— The 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  die 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  to  promoting  mutual 
imderstanduig, 

e.  Value  to  U.S.~PRC Relations— Tha 
assessment  of  the  need,  potential 
impact  and  significance  of  the  project 
with  the  PRC. 

f.  Cost  Effectiveness — The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Proposals  should  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
fun  ding  contributions. 

g.  Institutional  Capacity— Proposed 
personnel  and  institutional  resources 
should  be.ade%uate  and  ^ipiopriata  ta 
achieve  the  program  or  psajact's  | 
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h.  F(Maw-an-ActMtiM    IhupuMh 
should  provid*  •  pUn  tn  CHilhwiiwI 
foUow-on  activity  (without  USIA 
mpport)  which  inauiw  that  USIA 
suppotwl  prograina  an  not  iMdatad 
events. 


grantee  ini .,  . 

paitidpanta  in  categodas  B. 

An>licatkm 

Thetenna_ 
inlMelirPan 


oaBdMoae  pvUlahed 
^■•ynolW 


modified  by  any  USIA  representative. 
Explanatmy  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RPP  does  not  constitute  an  award 
commitm«it  on  the  part  of  the 
Govemment  Pfaud  award  cnmol  be 
made  until  funds  have  been  folly 
appraipriatod  by  OoBgiaaa,  yiocMad  and 
committed  through  inteiaal  USIA 
prooeduna. 


All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
necamhar  29, 1993.  All  fondad 
proposals  iiiriU  be  sul^ect  to  periodic 
reporting  aad  avahiatieD : 


:|alyaQ,t«n. 
BanyPakaB, 

ilctJag  Associate  Oiracfor/brJUaaitiaiMfaarf 
Cukaral  Again. 

{PR  Dec  a3-i8777  PiM  a-s-as;  trai  «Bt 
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I  tARTV  AND  NIALTM  RCVKW 


I  AND  DATI:  lOKM  a.m.,  Thursday. 
August  12. 1993. 

PlACt:  Room  600. 1730  K  Stn^.  NW.. 
Washington.  DC 
•TATUt:  Open. 

MATTIM  TO  K  CONMOEREO:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secntaiy  of  Labor  r.  S/iira/  &■  Guett, 
mnphymi by  Pyro  Mining  Co..  Docket  No. 
KENT  92-73.  etc  (lasuee  include  whether  the 
judge  «nd  diamiaaing  this  procaediag 
fanwttht  against  Shiral  ft  Guaaa  under  30 
U.S.C.  S820(c)  on  the  haaU  that  their 
employer  was  a  partnership.) 

2.  Amtrktttt  Wm  Sarricm,  Inc.,  Docket 
Na  ¥VBST  SI-MS.  etc.  (bsuea  include 
whediar  die  lodgs  enad  in  finding  that  the 
mine  openlar'B  violation  of  30  CFR  75.1400- 
3  was  not  a  lasult  of  its  unwarrantable  Eailure 
to  comply  with  the  safety  standard.) 

Any  peraon  attending  this  meeting 
who  requires  special  aoceasibility 
iisaturea  and/tv  auxiliary  aids,  such  aa 
sign  language  interpreters,  must  inform 
w  Commission  in  advance  of  thoae 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  MFO:  Jean 
EUen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/l-eOO-877-«339  for  toll 
free. 

Dated-  August  3. 1993. 
leanaEUa^ 
Agenda  Qmk. 
[FR  Doc  93-19000  Filed  »-4-93:  2:09  pm] 


BOARD  OF  OOVERNORS  OP  THE  FEDERAL 
RESERVE  SYSTEM 
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!  AND  DATE:  10:00  a.m..  Wednesday. 
August  11, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Bxiilding.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  SE  CONSOEREO: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  interagency  policy  statement 
regarding  branch  doeings  by  depository 
institutions. 

Discussion  Agendo 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulation  A  (Extensions  of 
Oedit  by  Federal  Reserve  Banks)  to 
implement  section  142  of  the  Federal  Deposit 
Insurance  Corporation  Act  of  1991  regarding 
limits  on  discount  window  advances. 

3.  Proposal  under  the  Board's  Payments 
System  Risk  Reduction  Policy  regarding 
daylight  overdraft  penalty  fse  for  banken' 
banks.  Edge  corporations,  and  limited 
purpose  trust  companies.  (Proposed  earlier 
for  public  comment;  Docket  No.  R-0693) 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Mole:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  wrriting  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C  20551 


CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  August  4. 1993 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-18979  Filed  S-4-93: 12:55  pm) 
BHJJNQ  COOK  S>ia-M-# 

BOARD  OF  OOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  August  11, 1993, 
following  a  recess  at  ue  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N  W.,  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  .Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  4, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-18980  Filed  8-4-93;  12:55  am] 
WLUNO  CODE  SZlSei-P 
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DEPARTMEMT  OF  TRANSPORTATION 

FMltral  Aviation  Administration 

14CFRPart23  { 

[Dodnt  No.  26269;  AnMndm«nt  No.  2»-«5] 
Rm2120-AI)20 

Small  Airplane  Airworthiness  Review 
Program  Amendment  No.  4 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  changes 
airframe  and  flight  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  The 
changes  are  based  on  a  number  of 
recommendations  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference  held  on  October  22-26, 
1984,  in  St.  Louis,  Missouri.  These 
updated  safety  standards  will  continue 
to  provide  an  acceptable  level  of  safety 
in  the  design  requirements  for  small 
airplanes  used  in  both  private  and 
commercial  operations.  Some  of  the 
changes  provide  design  requirements 
applicable  to  advancements  in 
technology  being  incorporated  in 
current  designs.  This  amendment  will 
also  reduce  the  regulatory  burden  in 
showing  compliance  with  some 
requirements  while  maintaining  an 
acceptable  level  of  safety. 
EFFECTIVE  DATE:  September  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Payauys,  Aerospace 
Engineer.  Standards  Office  (ACE-110), 
Small  Airplane  Directorate,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City.  Missouri  64106, 
telephone  {816)  426-5688. 

SUPPt^MENTARY  information:  I 

Background 

On  June  15. 1990.  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  changes  to  the  airframe 
and  flight  airworthiness  standards  for 
normal,  utility,  acrobatic,  and  commuter 
category  airplanes  (Notice  No.  90-18.  55 
FR  26534.  June  28.  1990).  The  FAA 
based  the  proposed  changes  on  the 
Small  Airplane  Airworthiness  Review 
Program  and  on  the  conference  that 
resulted  in  recommendation  based  on 
review  proposals. 

History  | 

To  encourage  public  participation  in 
improving  and  updating  the 
airworthiness  standards  applicable  to 
small  airplanes,  the  FAA  annoimced  the 
Small  Airplane  Airworthiness  Review 
Program  on  January  31, 1983,  and 


invited  all  interested  persons  to  submit 
proposals  for  changes  to  part  23. 

By  the  close  of  the  proposal  period  on 
May  3, 1984.  the  FAA  had  received 
more  than  560  proposals.  On  October 
22-26, 1984.  the  FAA  held  the  Small 
Airplane  Airworthiness  Review  Program 
Conference  in  St.  Louis,  Missouri.  l%e 
conference  was  attended  by  over  300 
persons  representing  all  aspects  of  the 
U.S.  small  airplane  industiy  as  well  as 
many  international  representatives.  A 
copy  of  the  transcripts  of  all  discussions 
held  during  the  conference  is  filed  in 
FAA  Regulatory  Docket  23494. 

After  reviewing  the  proposals  and  the 
public  comments  received  at  the 
conference,  the  FAA  issued  a  number  of 
rulemaking  documents.  These  include: 

(1)  A  notice  proposing  to  upgrade 
cabin  safety  and  occupant  protection 
standards  during  emergency  landing 
conditions  (Notice  86-19,  51  FR  44878, 
December  12, 1986).  whioh  led  to 
amendment  23-36  (53  FR  30802.  August 
15. 1988). 

(2)  A  notice  proposing  airworthiness 
standards  for  advanced  technology  in 
current  airplane  design  (Notice  89-5.  54 
FR  9276.  March  6, 1989).  which  led  to 
amendment  23-42  (56  FR  344.  January 
3. 1991). 

(3)  A  notice  proposing  airworthiness 
standards  for  complex  systems  critical 
for  safety  in  small  airplanes  (Notice  89- 
6.  54  FR  9338.  March  6,  1989).  which 
led  to  amendment  23-41  (55  FR  43306, 
October  26. 1990). 

(4)  A  notice  of  proposed  airworthiness 
standards  for  powerplant  and 
equipment  not  included  in  the  above 
three  notices  (Notice  90-23.  55  FR 
40598.  October  3. 1990).  which  led  to 
Amendment  23-43  entitled  Small 
Airplane  Airworthiness  Review  Program 
Amendment  No.  3  (58  FR  18958.  April 
9. 1993). 

The  review  program  and  conference 
also  led  to  the  proposal  for  this 
rulemaking  action,  which  updates  the 
airframe  and  flight  airworthiness 
standards  for  small  airplanes. 

The  FAA  is  participating  in  an 
important  international  effort  to 
harmonize  part  23  of  the  Federal 
Aviation  Regulations  (FAR)  with  the 
Joint  Aviation  Requirements  (JAR) 
developed  by  representatives  of  the 
Joint  Aviation  Authorities  (JAA).  This 
final  rule  is  a  significant  step  in  the 
harmonization  effort,  which  is  being 
encouraged  and  supported  by  the 
aviation  community  worldwide. 

Discussion  of  Comments 

General 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 


final  rule  by  submitting  written  data, 
views,  or  arguments  to  the  regulatory 
docket.  Eight  commenters  responded  to  • 
Notice  No.  90-18.  Commenters 
represent  U.S.  manufacturers  of  small 
aircraft  (General  Aviation  Manufacturers 
Association,  GAMA),  Joint  Aviation 
Authorities,  JAA,  individual 
airworthiness  authorities  (United 
Kingdom,  Australia,  Transport  Canada), 
the  Air  Line  Pilots  Association  (ALPA). 
a  representative  of  the  Association  of 
Europeene  des  Constructeures  des 
Material  Aerospatial  (AECMA),  and  one 
private  individual.  Most  commenters 
either  endorse  other  comments  or 
comment  on  only  a  few  of  the  proposed 
changes.  GAMA  comments  on  a 
significant  number  of  the  proposed 
changes  and  JAA  comments  on  virtually 
every  proposed  change.  AECMA 
submitted  a  one-sentence  comment 
endorsing  the  GAMA  comment. 

One  commenter  (ALPA),  while 
supporting  "the  fundamental  intent"  of 
the  NPRM  and  applauding  "The  FAA 
for  the  work  and  progress"  from  the 
1984  conference,  also  states  a  belief  that 
there  is  a  need  for  a  "single  regulation 
to  prescribe  that  all  part  25  certification 
aircraft  are  used  by  scheduled 
commercial  airlines." 

In  general,  the  commenters  agree  with 
the  proposed  changes  and  one 
commenter  (GAMA)  urges  the  FAA  to 
issue  a  final  rule  as  expeditiously  as 
possible. 

In  the  NPRM,  the  FAA  specifically 
solicited  comments  on  the  following 
subjects: 

Conference  Proposal  2,  §  23.3,  Permit 
installation  of  turboject  engines  on 
commuter  category  airplanes. 

Conference  Proposal  7,  §  23.65, 
Require  performance  limitations  based 
on  weight,  altitude  and  temperature. 

Conference  Proposal  10,  §23.145, 
Establish  control  force  limits  for 
reduced  pilot  strength,  and 

Conference  Proposal  29.  §  23. 307, 
Require  material  correction  factors 
during  structural  tests. 

The  first  two  subjects  listed  above  are 
subjects  on  which  \he  FAA  solicited 
comments  for  future  rulemaking.  No  • 
final  action  is  taken  in  this  rulemaking 
on  these  two  subjects.  The  discussion  of 
comments  on  these  two  subjects  follows 
the  proposal-by-proposal  discussion  at 
the  end  of  the  supplementary 
information  section  of  this  preamble. 
The  second  two  subjects  relate  to 
rulemaking  proposal  number  10 
(§  23.145)  and  rulemaking  proposal  29 
(§23.307).  Discussion  of  comments  for 
these  subjects  is  contained  in  the 
proposal-by-proposal  discussion. 


UMI 
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Discussion  of  Comments  on  Specific 
Sections  of  Part  23 

As  stated  above,  the  majority  of  the 
specific  comments  were  received  from 
the  GAMA  and  the  JAA.  In  the 
following  proposal-by-proposal 
discussion,  the  basic  intent  of  each 
proposed  change  is  summarized  and 
substantive  comments  are  addressed 
individually.  Comments  and  changes  of 
an  editorial  nature  are  generally  omitted 
from  the  discussion. 

In  this  frnal  rule,  the  FAA  has 
withdrawrn  a  total  of  three  proposals 
from  the  NPRM  and  is  amending  (for 
clarification)  two  sections  for  which 
changes  were  not  proposed  in  the 
NPRM.  The  withdrawal  of  some 
proposed  amendments  and  the  addition 
of  amendments  that  were  not  proposed 
has  created  a  mismatch  between  the 
proposal  numbers  as  discussed  in  this 
preamble  and  the  amendment  numbers 
included  in  the  amendatory  portion  of 
this  final  rule.  The  following  table 
provides  the  necessary  cross  reference: 


Proposal  No. 

Amendment  No. 

1-28  

29.. 

1-28. 

Not  Adopted. 
29-46. 
47  &  48 

30-47 

48-67 

68 

49-68. 

Not  Adopted. 

69-72. 

Not  Adopted. 

73-82. 

69-72 

73 

74-83 

Proposal  1 

This  proposal  contained  the  authority 
citation  for  part  23.  for  which  there  was 
no  change. 

Proposal  2 

The  FAA  proposed  a  change  to 
§  23.23  that  specified  the  limits  for  load 
distribution  for  weight  and  balance 
considerations.  The  one  comment  (JAA) 
received  generally  agrees  with  the 
proposed  change  but  does  not  agree  that 
the  specific  reference  to  lateral  center  of 
gravity  (e.g.)  range  limits  should  be 
deleted.  Also,  the  JAA  does  not  believe 
(1)  that  the  proposal  treats  lateral  e.g. 
consistently  and  (2)  that  there  is  a  need 
for  all  of  the  required  flight  test 
evaluation  with  displaced  lateral  e.g. 
limits.  The  JAA  notes  that  requiring  all 
testing  to  be  repeated  with  fuel 
asymmetry  is  unnecessary  and 
impractical  but  that  it  would  be 
appropriate  to  take  fuel  asymmetry  into 
account  for  some  tests  such  as  minimum 
control  speeds,  stall  handling,  and 
lateral  stability. 

The  FAA  agrees  that  deleting  specific 
references  to  lateral  e.g.  limits  may  not 
be  appropriate  and  has  revised 


§  23.23(a)  to  retain  lateral  load  limits  in 
the  regulations.  The  FAA  disagrees  that 
the  proposal  treats  lateral  e.g.  limits 
inconsistently.  Repeating  all  testing 
with  fuel  asymmetry  is  unnecessary  to 
find  compliance.  Accordingly,  the  FAA 
adopts  §  23.23  with  the  change 
discussed  above. 

Proposal  3 

The  FAA  proposed  a  change  to 
§  23.25  to  clarify  the  criteria  used  for 
assuming  occupant  weights  in  normal, 
commuter,  utility,  and  acrobatic 
category  airplanes.  The  proposed 
change  would  no  longer  permit  the 
certification  of  normal  category 
airplanes  with  seats  placarded  for 
occupants  of  less  than  170  pounds. 
Seats  limited  to  some  lower  weight  by 
the  placard  installation  will  be  referred 
to  as  "child  seats"  in  the  remainder  of 
this  discussion. 

The  GAMA  and  JAA  commented  on 
this  proposal.  The  GAMA  opposes 
deleting  the  provision  that  allows  for 
the  installation  of  child  seats.  The 
GAMA  notes  that  existing  provisions  of 
§  23.25  allow  the  manufacturer  to  install 
child  seats  and  establish  proper  loading 
provisions  for  the  airplane.  GAMA 
believes  that  deleting  this  provision 
would  operationally  limit  future 
airplanes.  The  GAMA  also  notes  that 
several  unacceptable  alternatives  could 
result  from  the  proposed  deletion,  such 
as  carrying  less  fuel,  installing  fewer 
seats,  and  carrying  less  safety 
equipment.  The  GAMA  feels  that  child 
seats  in  airplanes  fulfill  a  consumer 
need.  The  GAMA  does  not  agree  with 
the  FAA's  statement  in  the  NPRM  that 
the  lack  of  specific  standards  for  child 
seats  is  appropriate  justification  for 
disallowing  placarding  of  child  seats. 
The  GAMA  states  that  seat  rules  can  be 
changed  to  certify  fixed  child  seats  at 
selected  weight  limits. 

The  JAA  states  that  it  does  not 
understand  the  FAA's  reasoning  for 
disallowing  child  seats  in  normal 
category  airplanes. 

The  FAA  reconsidered  this  proposal, 
based  on  these  comments,  and  agrees 
that  eliminating  the  approval  of  child 
seats  in  normal  category  airplanes  is 
inappropriate.  However,  the  FAA  points 
out  that  future  rulemaking  to  provide 
safe  standards  for  child  seats  will  be 
needed  in  view  of  changes  to  §  23.562 
made  by  amendment  23-36  (53  FR 
30802.  August  15. 1988).  which 
established  a  safety  level  for  occupants 
with  a  nominal  weight  of  170  pounds. 

Although  the  FAA  will  allow  the 
installation  of  child  seats,  placarding 
pilot  seats  for  occupants  weighing  less 
than  170  pounds  or  190  pounds, 
depending  upon  airplane  category-,  will 


not  the  be  allowed  because  there  is  no 
reason  to  do  so.  Accordingly,  a  revision 
to  §  23.25(a)(2)  ensures  that  pilot  seats 
are  not  placarded  for  a  reduced  weight. 

The  GAMA  also  pointed  out  that  the 
minimum  fuel  requirement  of  "at  least 
one-half  hour"  in  §23.25(a)(2)(i),  which 
is  a  part  of  the  requirement  for 
computing  the  minimum  or  maximum 
weight,  is  inconsistent  with  the  fuel 
requirementsof  part  91.  Section  91.151, 
Fuel  requirements  for  flight  in  VFR 
conditions,  requires  30  minutes  of  fuel 
reserve  for  day  operations  and  45 
minutes  of  fuel  reserve  for  night 
operations.  Also.  §91.167.  Fuel 
requirements  for  flight  in  IFR 
conditions,  requires  the  airplane  to  have 
enough  fuel  to:  (1)  Reach  its  intended 
destination;  (2)  fly  to  an  alternate 
destination,  if  required;  and  (3)  allow  45 
minutes  of  further  flight  at  normal 
cruising  speed. 

Section  23.25(a)(2)(i)  requires  the 
pilot  to  have  all  seats  occupied,  engine 
oil  at  full  capacity,  and  enough  fuel  for 
continued  flight  and  a  safe  landing.  The 
45-minute  fuel  reserve,  required  by  the 
operating  rules,  exceeds  the 
§  23.25(a)(2)(i)  fuel  requirement  of  "at 
least  one-half  hour."  Proposed 
§23.25(a)(2)(i)  is,  therefore,  revised  to 
"at  least  45  minutes  for  night  VFR  and 
IFR  approved  airplanes."  The  FAA 
adopts  §  23.25  with  the  changes 
discussed  above. 

Proposal  4 

The  FAA  proposed  to  change  §  23.33 
by  adding  propeller  speed  and  pitch 
limits  for  turbine  engine/propeller 
combinations  and  other  requirements 
applicable  to  turbopropeller-powered 
airplanes  not  covered  by  the  present 
rule. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA.  Both  commenters 
questioned  the  need  to  add 
requirements  for  turbopropeller- 
powered  airplanes  (proposed 
paragraphs  (b)(l)(ii)  and  (b)(2)(ii))  since 
it  is  unlikely  that  a  fixed-pitch  propeller 
will  be  used  on  a  turbine-powered 
engine. 

The  FAA  has  re-examined  these 
proposals  and  determined  that  proposed 
paragraphs  (b)(l)(ii)  and  (b)(2)(ii)  are  not 
necessary. 

The  GAMA  states  that  the  proposal 
for  §  23.33(d)(2)(ii)  will  allow  a  2.700 
r.p.m.  engine  to  operate  at  2.940  r.p.m., 
or  higher,  if  the  governor  should  fail  and 
that  this  change  does  not  appear  to  be 
in  the  interest  of  safety.  The  FAA  is  not 
making  any  change  to  the  proposed 
requirement  because  the  information 
contained  in  the  comment  is 
insufficient.  The  NPRM  documents  that 
there  are  ustially  two  governors  in  an 
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engina/prepeUarsysteaa,  one  oontmlkag 
the  propeller  rotdtknal  speed  and  ooe 
CQHb^uBg  the  ovenpeed  of  tbe  luditxie 
enguie.  This  explanation  notes  that  M 
the  propeller  governor  fEols.  the 
owspeed  limit  will  be  established  by 
the  tmbine  govenior  and  probably  will 
be  106  to  108  peroent.  The  condition 
identified  by  me  GAKIA  is  nearly  tbe 
same  as  the  conditian  identified  in  the 
notice  (2.940  r.p  jn.  is  a  106.9  percent 
overspeed  of  2,700  r.p.m.).  The  GAMA 
appears  to  support  proposed 
§  23.33(d)(2)(ii)  that  would  have 
required  a  means  to  limit  tbe  engine 
overspeed  to  99  percent  of  the  approved 
engine  overspeea. 

The  FAA  noognizes  that  a  fuel 
corttrol  gonemor  nsnally  controls 
turbine  engine  overspeed.  Any  required 
margin  (siicfa  as  the  proposed  1  percent) 
would  be  considerea  during  the 
establishment  of  the  approved 
over^ieed.  Accordingly,  it  burdens  the 
applicant  to  ?«quire  an  additional 
device  that  nbitrarily  Hmits  overspeed 
to  99  percent.  By  removing  the  99 
percent  requirement,  §  ZS.SSld^lZKii) 
allows  full  approved  overspeed.  The 
FAA  adopts  §  23.33  wiA  the  changes 
discussed  above. 


UMI 


Propostd  5 

The  fAA  propased  tq  clarify  the 
performance  dMa  reqmrements  of 
§  23.43  and  to  combine  the  requirements 
for  reciprocating  and  turbine-engine- 
powered  airplanes.  Since  the  one 
comment  iBceived  from  the  JAA  agreed 
with  the  proposed  change,  the  FAA 
amends  ^  23.45  as  proposed. 

Proposal  6 

The  FAA  proposed  to  change  §  23.53 
to  introduce  a  rotation  speed,  Vr,  for 
multiengine  airplttMS  and  to  eliminate 
reference  Vx  (speed  for  the  best  angle  of 
climb)  for  airspeeds  at  50  feet.  The  FAA 
received  comments  on  this  proposal 
from  the  JAA  and  the  GAMA. 

The  JAA  notes  that  the  reference  to 
1.3  Vsi  (stalling  speed  or  minimum 
steady  Eb^  speed  in  a  specific 
configuration)  in  proposed  §§  23.53 
(b)(l)(ii)  and  (b)(2)(h)  is  nnnecessary 
asKl  suggest  cleaier  wording  for  the 
{jroposed  change.  The  pn-oposed 
language  that  states,  "not  less  than  1.2 
Vsi,"  establishes  the  minimum  Vsi 
speed  that  must  be  reached  by  a  height 
of  50  feet  above  the  takeoff  siirface.  The 
JAA  recommends  revising  the  language 
to  read,  "'1.2  Vsi,  or  any  other  speed 
shown  to  be  safe*  •  •."The  FAA 
rejects  this  suggestion  because  it  would 
allow  the  use  of  a  speed  below  1.2  Vsi , 
which  the  FAA  considers  ^  minimum 
acceptable  margin  above  tiie  staH  speed 
at  the  50  foot  point. 


The  GAMA  recoOHneads  deleting  tbe 
words  "inchidingnnbulence"  in 
proposed  §  23.53  (bKl)(ii)  and  (bK2)(n). 
The  GAMA  believes  that  considering 
turbnlence  deviates  from  the  intent  of 
the  general  requirement  of  §  23.45  that 
requires  still  air  performance 
corrections  in  a  standard  atmosphere. 

The  commenter  is  partly  correct.  Mast 
of  the  performance  testing  can  be  done 
in  still  air  under  standard  atmospheric 
conditions,  but  some  tests  need  to  be 
done  imder  other  conditions.  Thus, 
§  23.53  requires  tinbulent  conditions  for 
some,  but  not  all,  testing  to  find  safe 
minimum  takeoff  speeds.  Accordingly, 
these  words  are  not  being  deleted  from 
§23.53  (b)(l«ii)  and  (b)(2)((ii). 

The  GAMA  also  asks  why  turbulence 
is  considered  for  normal,  utility,  and 
acrobatic  category  airplanes  and  not  for 
commuter  category  airplanes. 

The  GAMA  is  correct  that  Ae  takeoff 
speed  requirements  in  §  23. 53(c)  for 
commuter  category  do  not  specifically 
address  tmbulence.  However,  pther 
requirements  applicable  to  commater 
category,  such  as  §  23.45(fK3),  that,  in 
part,  address  critical-engine-inoperative 
takeoff  performance  require  this 
performance  to  be  determined  according 
to  the  procedures  estabhshed  by  the 
applicant  for  the  operation  in  service, 
including  turbulence  conditions. 
Therefore,  since  turbulence  for 
commenter  category  airplanes  is 
otherwise  addressed  it  has  not  been  nor 
does  it  need  to  be  included  in  §  23.53. 

In  addition,  tiie  FAA  has  noted  that 
the  proposed  paragraph  §  23.53(a)  was 
not  clear  in  distinguishing  between  the 
proposed  Vr  speed  and  the  Vr  speed 
established  by  §  23.53(c)(4)  for 
commuter  category  airplanes.  An 
editorial  diangeto  S  23.53(a)  clarifies 
that  §  2S.53(a)  applies  only  to  normal, 
utility,  and  acrobatic  category  airplanes, 
not  to  commuter  category  airplanes.  The 
FAA  Adopts  §  23.53  with  the  changes 
discussed  above. 

Proposal  7 

The  FAA  proposed  to  delete  from 
§  23.65  the  current  rate-of-climb 
requirements  and  to  specify  a  minimum 
speed  at  which  the  an^e-of-climb 
criteria  must  be  met.  TTie  FAA  received 
comments  on  this  proposal  from  the 
JAA,  GAMA,  and  ALPA.  As  previously 
discussed,  the  portion  of  the  JAA, 
GAMA,  and  ALPA  comments  that 
addresses  the  subject  of  weight,  altitude, 
and  temperature  (WAT)  requirements 
for  part  23  airplanes  is  discussed 
following  this  proposal-by-proposal 
discussion. 

The  GAMA  states  that  the  PAA  has 
not  justified  ^e  proposed  change  to 
§  Z3.B5(a)(T)  for  a  minimum  all-engine- 


climib  speed  ef  1 .2  Vsi  and  that  Ais 
restriction  appears  urmecessery  because 
Vx  is  usually  greater  than  1.2  Vsj- 
GAMA  notes  Qiat,  if  Vk  is  lower,  any 
questions  resulting  from  attitude  and 
engine  failure  can  easily  be  otealt  with 
in  the  flying  quality  rates. 

The  JAA  believes  that  the  proposed 
minimum  climb  speed  of  1.2  Vsi  (stall 
speed  or  minimum  steady  fl^ht  speed 
obtained  in  a  specific  coofiguration) 
offers  an  inadequate  stall  speed  margin 
for  an  everyday  aU-engines-operating 
case  and  recommends  not  less  than  1.2 
Vmc  (minimum  control  speed  with 
critical  engine  inoperative]  or  1.3  Vsi. 
The  GAMA  states  that  the  FAA  has  not 
justified  the  proposed  minimum  all- 
engine-climb  speed  of  1.2  Vsi . 

As  presented  in  the  NPRM,  the  FAA 
finds  that  1.2  Vsj  is  an  improvement  in 
the  minimum  performance  standards. 
Deleting  climb  rate  requires  considering 
a  minimum  speed  to  ensure  an  adequate 
margin  between  stall  speed  Vs  and  the 
selected  climb  speed.  If  Vx  is  usually 
greater  than  1.2  Vsi..  as  the  GAMA 
states,  then  rule  compliance  is  not  a 
burden.  If  Vx  is  lower  than  1.2  Vsi,  then 
Vx  provides  an  insufficient  margin  with 
stall  speed  which  cannot  be  deah  with 
in  the  flying  quality  rules.  This  position 
is  supported  by  another  commenter.  The 
FAA  concludes  that  1.2  Vsi  is  adequate 
and  that  a  Vmc  based  requirement  is 
unnecessary.  The  FAA  adopts  §23.65  as 
proposed. 

Proposal  8 

The  FAA  proposed  to  chaixge  §  23.141 
to  clarify  the  general  requirements  for 
fli^t  characteristics. 

The  one  commenter  (JAA)  agrees  with 
the  proposal  but  suggests  some  changes 
for  the  patagrqih.  The  first  is  to  insert 
the  phrase  "at  all  practical  loading 
conditions"  so  that  the  section  will  read 
"through  §23.253  at  all  practical 
loading  conditions,  at  all  ptactical 
operating  altitudes." 

The  FAA  notes  that  the  current 
evaluation  of  an  airplane's  flight 
characteristics  must  consider  all 
practical  loading  conditions  in 
accordance  with  §  23.21.  This  addition 
does  not  add  a  requirement  to  flight 
characteristic  testing  and  does  clarify 
the  requirement.  The  final  rule 
paragraph  adds  this  phrase. 

The  other  suggested  change  proposes 
to  add  a  phrase  between  "under 
§  23.1527"  and  "without  exceptional 
piloting  skm."  which  reads,  "iar  which 
certification  has  been  requested."  The 
FAA  agrees  and  has  added  the  phrase  to 
the  final  rule.  The  phrase  clarifies  that 
the  loading  condition  and  altitudes, 
checked  dariag  the  flight  characteristics 
evaluation,  are  those  conditions  and 
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altitudes  requested  by  the  applicant  for 
approval.  The  FAA  adopts  §  23.141  with 
the  changes  discussed  above. 

Proposal  9 

The  FAA  proposed  to  change  §  23.143 
by  replacing  the  word  "Dive"  with  the 
word  "Descent"  because  descent  more 
accurately  reflects  the  total  phase  of 
flight.  No  one  commented  on  this 
proposed  change,  and  the  FAA  adopts 
the  change  to  §  23.143  as  proposed. 

Some  comments  received  on  §  23.145 
resulted  in  revisions  to  the  table  in 
§  23.143(c).  These  comments  are 
discussed  in  the  discussion  of  §23.145. 

Proposal  10 

The  FAA  proposed  to  change  §  23.145 
to  correct  an  error  created  by 
amendment  23-21  and  to  correct  the 
trim  speeds  and  procedures. 

Although  the  FAA  received  no 
comments  on  paragraph  (a)  of  §  23.145, 
the  FAA  notes  that  "the  airplanes  as 
nearly  as  possible  in  trim  at  1.3  Vsi"is 
a  condition  specified  for  both  maximum 
continuous  power  and  power  off  in 
§  23.145  (a)(1)  and  (a)(2).  To  eUminate 
redundancy,  the  FAA  moved  these 
words  in  the  final  rule  to  the 
introductory  text  of  §  23.145(a). 

The  JAA  and  the  GAMA  commented 
on  §  23.145  (b).  (c).  and  (d).  The  GAMA 
believes  that  the  one-hand  control  force 
of  50  pounds  in  proposed  §  23.145(b)  is 
too  stringent  but  does  not  provide  any 
further  recommendations.  The  NPRM 
proposal  discusses  the  reasons  for 
selectin[,  the  particular  control  force  and 
the  control  force  is  retained  as 
proposed. 

Ine  GAMA  also  suggested  deleting 
the  50-pound  control  force  in 
§  23.145(b)  or  moving  it  to  the  table  in 
§  23.145(c).  The  FAA  agrees  with  the 
suggestion  that  the  one-hand  control 
force  for  the  wheel  should  be  located  in 
the  table  in  §  23.143(c).  This  table 
contains  other  forces  for  the  control 
wheel,  stick,  and  rudder  pedals.  It  is 
appropriate  to  add  this  one-hand  control 
force  to  the  table. 

The  JAA  provides  extensive 
comments  on  §  23.145(b).  First,  the  JAA 
asks  to  what  the  50-poimd  control  force 
hmit  of  §  23.145(b)  applies.  The  JAA 
believes  that  this  force  should  include 
any  initial  out-of-trim  force  and  the 
change  of  control  force  that  occurs 
during  the  variations  in  flight 
conditions.  As  proposed  by  the  FAA. 
this  requirement  does  not  determine  the 
total  control  force  in  the  airplane  during 
the  maneuvers  specified  in  §  23.145, 
paragraph  (b)(1)  through  (b)(5).  The  one- 
hand  control  force  test  verifies  that  the 
changing  control  forces,  during  the 
maneuver,  do  not  become  higher  than 


the  pilot  can  safely  control.  The  FAA 
specifies  a  one-hand  control  force 
because,  during  the  maneuvers,  the  pilot 
is  using  one  hand  to  change  the  power 
settings  or  flap  positions.  Only  one  hand 
will  be  available  to  correct  the  resulting 
control  force  changes.  Accordingly,  the 
requirement  for  the  airplane  control 
force  is  not  limited  to  a  total  of  50 
pounds,  as  the  JAA  advocates.  The 
requirement  allows  force  to  be  the  sum 
of  the  initial  out-of-trim  force  plus  the 
allowed  50  pounds  to  correct  Uie 
maneuver.  In  practice,  the  total  control 
force  on  the  airplane  depends  upon  the 
direction  of  the  pilot  force  and  the 
direction  of  the  initial  out-of-trim  force. 
The  out-of-trim  forces  may  add  (or 
subtract)  to  the  50-pound  force  limit. 

The  JAA  also  recommends  deleting 
the  words  "the  gear  extended"  from 
§  23.145(b)  since  the  demonstration 
required  by  paragraph  (b)(3)  and  (b)(4) 
are  with  gear  retracted. 

The  FAA  re-examined  these 
requirements  and  agrees  that  the  gear 
position  requirements  of  §  23.145(b) 
conflict  with  §  23.145,  paragraph  (b)(3) 
and  (b)(4).  But.  the  FAA  does  not  agree 
that  the  gear  position  requirement  of 
§  23.145(b)  should  be  deleted.  It  is 
necessary  to  specify  the  needed  gear 
position  in  the  maneuvers  in  §  23.145. 
paragraphs  (b)(1)  through  (b)(5).  To 
correct  these  requirements,  the  FAA 
removes  the  words  "with  the  landing 
gear  extended"  from  §  23.145(b)  and 
adds  this  phase  to  §  23.145,  paragraphs 
(b)(1)  and  (b)(2). 

The  JAA  also  believes  that  proposed 
S23.145(b)(2)(i)  fails  to  address  properiy 
a  normal  balked  landing  demonstration. 
First,  the  JAA  notes  that  the  proposed 
initial  trim  speed  1.2  Vso  (stalling  speed 
or  minimum  steady  flight  speed  in 
landing  configuration)  is  below  the  final 
approach  speed  of  1.3  Vso-  Second, 
mishandled  balked  landings  are  covered 
in  §  23.145(b)(2)(ii).  Third,  it  is  incorrect 
to  require  a  speed  abuse  for  the  normal 
demonstration  requirements. 

The  JAA  also  disagrees  with  the 
proposal  to  require  the  airplane  to 
maintain  the  speed  used  to  show 
compliance  with  §  23.77.  The  JAA's 
reasons  for  disagreeing  are  that  §  23.77 
provides  requirements  for  the  balked 
landing  climb  case,  and  it  is 
inappropriate  to  correlate  this  climb 
condition  to  those  for  the  balked 
landing  demonstration  of 
§  23.145(b)(2)(i),  which  recommends  go- 
around  settings.  To  support  not  using 
the  speed  of  §  23.77.  the  JAA  notes  that 
it  could  be  as  low  as  1.1  Vso,  which  is 
not  a  realistic  go-around  speed  with 
flaps  partly  retracted.  The  JAA 
recommends  a  speed  of  1.3  Vso- 


Finally,  the  JAA  disagrees  with  the 
reference  to  §  23.145(b){l)(i)  in  proposed 
§23.145(b)(2)(iii)  because  there  should 
be  no  flap  gate  positions  between  fully 
extended  and  go-around  flaps.  The  JAA 
agrees  with  giving  credit  for  the  flap 
gate  positions  in  the  mishandled  balked 
landing  requirements  of 
§  23.145(b)(2)(ii).  but  questions  the  need 
to  maintain  a  speed  of  1.1  Vso  The  JAA 
believes  that  it  is  acceptable  to  retrim 
between  each  gate  state  of  flap  retraction 
and  that  it  should  be  acceptable  to  allow 
the  airplane  to  accelerate  to  1.1  Vsi, 
where  Vsi  is  the  selected  flap  setting 
configuration. 

The  FAA  has  reviewed  the  proposal 
in  light  of  the  comments  received  on 
8  23.145(b)  concerning  airplane  trim  at 
1.2  Vso  or  1.3  Vso  and  agrees  that  an 
abuse  speed  of  1.2  Vso  for  a  normal 
balked  landing  is  inappropriate.  The 
final  rule  allows  an  abuse  speed  of  1.3 
Vso  for  a  normal  balked  landing. 
However,  the  FAA  considers  an  abuse 
speed  1.2  Vso  appropriate  for  a 
mishandled  balked  landing. 

The  FAA  does  not  agree  that  it  is 
inappropriate  to  correlate  the  balked 
landing  climb  in  §  23.77  to  the  balked 
landing  of  §  23. 145(b)(2)(i).  The  FAA 
has  evaluated  this  and  determined  that 
a  speed  showing  compHance  with  the 
balked  landing  climb  is  also  safe  for  a 
wings  level  go-around  flight.  Changes  to 
§  23.77  clarify  that  the  balked  landing 
speed  is  the  minimum  speed  that  must 
be  maintained. 

The  last  item  related  to  §  23.145(b)  is 
the  comment  on  the  credit  given  for 
gated  flap  positions.  Upon  re- 
examination of  proposed 
§  23.145(b)(2){iii),  the  FAA  agrees  with 
this  comment.  There  should  not  be  a 
flap  gate  position  between  the  flap  fully 
extended  position  and  the  go-around 
position.  If  one  is  provided,  it  should  be 
bypassed  so  the  go-around  setting  can 
be  quickly  attained.  Permitting  a  gated 
position  conflicts  with  §23.145(b)(2)(i) 
in  a  normal  balked  landing.  Section 
23.145(b)(2)(i)  requires  the  flaps  to  be 
retracted  as  quickly  as  possible  to  the 
go-around  position.  Section 
23.145(b)(2)(iii)  omits  the  provision  for 
flap  gate  credit  from  the  final  rule. 

As  proposed,  §  23.145(b)(2)(ii)  would 
allow  the  use  of  flap  gate  positions  for 
the  mishandled  balked  landing 
demonstration  requirements.  The  FAA 
agrees;  therefore,  it  is  acceptable  to 
accelerate  the  airplane  to  1.1  times  the 
minimum  steady  flight  speed.  The  final 
rule  includes  this  provision. 

The  JAA  concurs  with  §  23.145. 
paragraphs  (b)(3).  (b)(4),  and  (b)(5).  and 
suggests  moving  §  23.145(b)(5)  to 
§23.175  and  combining  it  with 
§  23.175(d).  The  FAA  reviewed  the 
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possibility  of  combining  these  two 
sections,  which  would  require  revisions 
in  both.  This  could  create  uniotended 
meanings,  and  since  the  recommended 
changes  are  beyond  the  scope  of  the 
notice,  tlie  FAA  will  consider  this 
proposal  for  future  rulemaking. 

Both  the  GAN4A  and  the  }AA  offer 
comments  on  proposed  §  23.145(c).  The 
GAMA  notes  that  this  requirement 
would  reqxrire  a  demonstration  of  an 
elevated  load  factor,  and  suggests  that, 
for  reasons  of  safety,  this  should  be  an 
extrapolation  of  lower  speed  data  or  an 
analytical  finding.  The  ]AA  states  that 
the  JAA  is  unclear  on  the  relationship 
of  this  proposal  to  present 
§  Z3.335(b)(4)(i)  and  suggests  a 
paragraph  revision  that  would  xefereoce 
§23.335(b)(4)(i). 

Proposed  §  23.145(c)  requires  a 
demonstration  of  1.5  g  pitch  maneuver 
capability  up  to  Vd/Md  (design  dive 
speed/design  dive  Mach  number).  The 
demonstration  is  necessary  and  should 
not  be  extrapolated  from  a  lower  speed 
test.  Calculations  may  be  used  to  show 
compliance  with  §  23\335(b)(4)(i).  It  is 
inappropriate  to  combine  the  design 
airspeed  with  the  proposed  §  23.145(c) 
flight  demonstration.  Also,  showing 
compliance  with  §  23.335(b)(4)(i)  by 
flight  demonstration  fails  to  explore  the 
pitch  maneuver  capabilities  close  to  Vp/ 
Md.  The  FAA  adopts  §  23.145(c)  as 
proposed. 

Tne  JAA  questions  the  need  for  the 
e.g.  conditions  contained  in  §23.145. 
paragraphs  (d)(1)  and  (d)(2).  Section 
23.21  covers  these  conditions.  The 
FAA's  review  shows  that  the  specific 
reference  to  the  eg.  position  is 
unnecessary,  and  deletes  it.  The  FAA 
adopts  §  23.145  with  the  changes 
discussed  above.  i 

Proposal  1 1  I 

The  FAA  proposed  changing  §  23.147 
to  delete  the  existing  §  23.147(a).  to 
renumber  the  remainrng  requirements, 
and  to  delete  TeferencBS  to  center  of 
gravity. 

Since  the  only  comment,  from  the 
JAA,  agrees  vrith  the  proposed  change, 
the  FAA  adopts  §  23.147.  as  proposed. 

Proposal  12 

The  FAA  proposed  to  define 
airworthiness  standards  for  determining 
the  minimum  control  speed  and  to 
reword  particular  portions  of  §  23.149 
for  clarity. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA,  on  §  23.149.  Only 
the  JAA  addressed  the  proposed  revised 
definition  ofYwc  in  S  23.149(b)(2).  The 
JAA  objected  to  the  proposal  to  change 
the  words  "recovering  control"  to 
"maintaimn^  conlxal."  Tite  FAA 


intended  this  proposed  revision  to 
eliminate  any  implication  that  control  is 
lost  when  the  engine  fails.  The  JAA  feels 
the  proposed  change  is  "ill-advised" 
because  the  demonstration  of  Vmc 
results  in  an  airplane  handling 
excursion,  in  all  three  axes,  followed  by 
a  recovery.  The  JAA  identifies  the 
continued  use  of  the  word  "recovery"  in 
the  stall  requirements  to  support  this 
position. 

The  FAA  considered  the  JAA's 
comments,  and  the  conference 
discussion,  aitd  concludes  that  the  term 
"recoverrng"  should  not  be  used. 
Though  excursions  may  occin  in  all 
three  axes,  those  excursions  do  not 
mean  that  complete  loss  of  control  of 
the  airplane  has  occurred.  "Maintaining 
control"  includes  the  action  needed  to 
correct  these  excursions  and  to  continue 
to  fly  the  airplane  with  one  engine 
inoperative.  It  is  appropriate  for  use  in 
this  definition.  This  revision  in  the  Vmc 
definition  should  not  be  considered  for 
extension  to  the  stall  requirements. 
Contrcil  is  lost  in  a  stall:  therefore,  the 
term  "recovray"  is  appropriate  for  the 
stall  requirements. 

The  JAA  also  states  that  the  NPRM 
phrase,  "with  a  yaw  of  not  more  than  20 
degrees."  in  theproptised  definition  of 
Vmc  is  confusiag.  since  heading 
exclusions  are  limited  to  20  degrees  in 
unchanged  § 23.149(d). 

The  FAA  has  reviewed  this  proposed 
change.  aloAg  with  the  text  of 
§  23.149(d).  and  agrees  that  the 
proposed  revision  does  not  provide  the 
intended  improvements.  Accordingly,  it 
is  removed  in  this  final  rule. 

The  JAA  also  comments  on  proposed 
§  Z3.149(b)(5).  which  would  require  that 
in  determining  minimum  control  speed 
the  airplane  must  be  in  the  most  critical 
takeoff  configuration.  The  JAA  states 
that  JAR  23.149(b)(5)  requires  that  the 
propeller  controls  should  remain  in  the 
recommended  take-off  setting 
throughout. 

To  clarify  this  requirement  and  ensure 
that  the  proper  propeller  control  setting 
will  be  used,  final  rule  §  23.149(b)(5) 
includes  a  statement  on  the  propeller 
control  setting  consistent  with  JAR 
23.149(b)(5). 

The  FAA  received  comments  from  the 
GAMA  and  the  JAA  on  the  proposed 
change  to  §  23.149(c)  to  establish  an 
operational  limitation  for  a  minimum 
speed  to  intentionally  render  the  critical 
engine  inoperative.  This  proposal  for  a 
safe,  intentional,  one-engine-inof)erative 
speed,  VssE.  includes  language  ti^at 
defines  a  maximum  and  a  minimam 
value  for  this  speed.  The  GAMA 
opposes  the  maximum  and  minimum 
values  proposed  and  beKeves  that  these 
limits  are  so  small  that  they  tklfeatthe^ 


purpose.  The  JAA  does  not  agree  with 
the  establishment  of  Vsse  as  a 
limitation. 

The  FAA  has  considered  these 
comments  and  agrees  with  the 
expressed  position  that  Vsse  should  not 
be  established  as  a  Umitation.  The  FAA 
is  aware  of  the  benefits  resulting  from 
informii^  the  pilot  of  the  speed  that 
provides  an  additional  safety  margin 
above  Vmc-  This  is  a  especially 
important  in  a  training  enviroiunent. 
Accordingly,  §  23.149(c)  is  revised  to 
require  tt^t  Vsse  must  be  established 
and  a  new  §23.1585(c)(&)  requires  that 
this  information  must  be  put  in  .the 
AFM.  By  establishing  this  requirement, 
information  recommended  by  GAMA's 
Specification  No.  1  can  be  included  in 
the  AFM.  The  FAA  adopts  §  23.149  with 
the  changes  discussed  above. 

Proposal  13 

The  FAA  proposed  changes  to  the 
landing  control  requirements  in 
§  23.153.  The  FAA  received  comments 
from  the  JAA  and  the  GAMA  on  this 
proposal. 

"rtiB  GAMA  beOieves  that  the  FAA 
may  havB  overlooked  the  effect  that  the 
proposed  change  would  have  on 
airplanes  weighing  6,000  pounds  or  less 
which  are  not  required  to  meet  §  23.153. 
For  these  airplanes  the  GAMA  believes 
that  the  speed  for  control  during  landing 
should  be  set  in  a  different  way  than 
using  the  speed  used  for  the 
demonstration  of  landing  under  §  23.75. 
minus  5  knots. 

The  FAA  disagrees.  The  FAA 
considered  all  airplane  weights  in  the 
NPRM.  Existing  §  23.75  does  not 
differentiate  landing  speed  by  weight. 

The  GAMA  states  that  §  23.153(b) 
adds  the  steepest  approach  gradient  for 
landing  control.  The  GAMA  believes 
that  the  approach  gradient  is 
inappropriate  because  there  is  no 
practical  way  for  a  pilot  to  determine 
the  gradient. 

The  FAA  notes  that  part  23  already 
requires  a  pilot  to  determine  the 
gradient.  Section  23.75(a),  as  amended 
by  amendment  23-42,  requires  landing 
distance  to  be  determined  for  all 
airplanes.  The  section  also  requires  that 
the  distances  he  based  on  a  descent 
gradient  of  5.2  percent  at  not  less  than 
a  1.3  Vsi  speed.  Additionally,  an 
applicant  may  show  a  steeper  approach 
gradient  if  a  means  is  available  to 
display  gradient  to  the  pilot. 

The  JAA  states  that  the  proposed 
changes  to  §  23.153  bring  the 
requirement  substantially  into  line  with 
JAR  23.153.  JAA  also  concurs  with  the 
inclusion  of  all  airplanes  and  with  the 
inclusion  of  proposed  paragraphs  (b) 
and  (c).  The  JAA  states  Aiat  it  is 
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"disturbed  that  the  cross-reference  to 
§  23.143(c)  could  allow  the  use  of  a 
(two-handed)  elevator  control  force  as 
high  as  75  pounds  in  a  landing 
maneuver." 

The  FAA  agrees  with  the  JAA.  To 
clarify  the  FAA's  intent,  final  rule 
§  23.153  specifies  a  one-handed  force. 
The  FAA  adopts  proposed  §  23.153, 
with  this  change. 

Proposal  14 

The  FAA  proposed  to  change  §  23.155 
to  clarify  the  conditions  used  to  prove 
elevator  control  force. 

The  JAA  submitted  the  only  comment 
on  this  proposal,  stating  its  preference 
for  existing  §  23.155(b)(2).  Also,  the  JAA 
states  that,  if  the  FAA  retains 
§  23.155(b)(1)  as  proposed,  the  words 
"for  level  flight"  should  be  changed  to 
"for  wings  level  flight." 

The  FAA  agrees  that  "for  wings  level 
flight"  clarifies  "level  flight  condition" 
and  has.  therefore,  changed  the  final 
rule  accordingly.  In  evaluating  the 
suggestion  to  add  the  word  "wings",  the 
FAA  notes  that  the  current 
§  23.155(b)(2),  which  this  proposal  is 
replacing,  uses  the  words  "with  wings 
level."  Adding  the  word  "wings"  will 
retain  the  previously  used  language. 
Since  the  proposals  for  §  23.155(b)(1) 
and  (b)(2)  also  contain  the  words  "level 
flight."  the  suggested  change  is  alsb 
made  to  these  paragraphs.  The  FAA 
adopts  §  23.155,  with  the  changes 
discussed  above. 

Proposal  15 

The  FAA  proposed  to  add  a  ten- 
second  limit  to  the  equation  in 
§  23.157(a)(2)  and  a  seven-second  limit 
to  the  equation  in  §  23.157(c)(2).  These 
proposed  limits  would  restrict  all 
airplanes  above  12,500  pounds  to  a 
minimum  rate  of  roll,  correcting  an 
inadvertent  oversight  introduced  by 
adding  the  commuter  category  in 
amendment  23-34. 

The  JAA  stated  that  the  proposed 
change  would  align  §  23.157  with  JAR 
23.157.  The  GAMA  believes  that 
proposed  §  23.157(b)(4)  is  not  clear  and 
suggested  reversing  the  words  "and" 
and  "or  " 

The  FAA  agrees  that  it  would  not  be 
possible  to  trim  the  airplane  to  the 
greater  of  "1.2  Vsi  and  1.1  Vmc" 
Accordingly,  "and"  has  been  changed  to 
"or"  in  the  final  rule. 

The  FAA  adopts  §  23.157  with  the 
change  discussed. 

Proposal  16 

The  FAA  proposed  to  revise  the 
engine  power  requirements  of  §  23.175 
for  the  climb  conditions. 


The  comment  from  the  JAA  agrees 
with  the  proposed  change  to  the 
required  power  for  reciprocating 
engines.  However,  the  JAA  does  not 
believe  that  the  phrase  "or  the 
maximum  power  or  thrust  selected  by 
the  applicant  as  an  operating  limitation 
for  use  during  cruise  *  *  *"  is 
appropriate.  The  JAA  believes  that  this 
limitation  can  be  abused  and  asks  how 
it  should  be  interpreted  in  comparison 
with,  for  example,  maximum 
continuous  power  or  thrust,  if  the  latter 
is  greater.  The  JAA  notes  it  is 
considered  unreasonable  to  "get 
around"  the  requirement  by  declaring  a 
"limitation"  while  claiming  credit  for  a 
higher  maximum  continuous  limit 
under  other  circumstances.  Also,  the 
JAA  notes  other  requirements  in  part  23 
using  similar  words  referring  to  Umits 
for  cruise  or  cUmb  operations. 

The  first  item  addressed  by  the  JAA 
is  that  this  limitation  can  be  abused;  the 
FAA  agrees.  This  is  true  of  most 
limitations  placed  on  an  airplane. 
Engine  power  or  thrust  limitations  are 
no  more  Ukely  to  be  abused  than  any 
other  limitation.  An  important  aspect  of 
safety  in  the  aviation  community  is  the 
training  of  pilots  and  their 
understanding  that  limitations  are 
established  to  avoid  possible  unsafe 
conditions.  The  FAA  does  not  find  the 
JAA's  reasons  adequate  to  change  the 
proposed  requirements  that  would 
permit  the  establishment  of  limitations. 

The  other  JAA  position,  that 
limitations  are  established  to  allow  the 
holders  of  a  type  certificate  to  "get 
around"  certain  other  provisions  of  the 
requirements,  is  not  valid.  There  are 
circumstances,  such  as  where  an 
airframe  manufacturer  needs  to  replace 
the  engine  on  a  particular  airplane 
model  and  the  only  engine  available 
produces  more  horsepower  than  the 
engine  that  was  originally  approved  for 
that  airframe.  By  using  the  higher 
powered  engine,  and  establishing 
limitations,  it  may  be  possible  to  obtain 
approval  without  incurring  the 
additional  expenses  of  redesign  and 
testing  that  would  otherwise  be  needed 
for  using  a  higher  power  engine.  The 
regulations  permitting  the  establishment 
of  limitations  benefit  the  public  by 
reducing  costs.  No  known  adverse 
affects  on  safety  have  resulted  from 
these  provisions. 

The  JAA  also  noted  that  the  present 
§  23.175(d)(3)  contains  a  reference  to 
§  23.161(c)(4),  which  does  not  exist.  A 
review  of  the  regulations  shows  that 
some  publications  do  reference 
§  23.161(c)(4)  while  other  publications 
correctly  reference  §  23.161(c)(2). 

To  verify  the  correct  paragraph  that 
should  be  referenced  in  §  23.175(d)(3), 


the  FAA  reviewed  the  history  of  both 
§§23.161  and  23.175.  Before  the 
adoption  of  amendment  23-21  on 
March  1, 1978,  §23.161  requirements 
for  power  approaches  were  contained  in 
§  23.161(c)(4).  and  §  23.175(d)(3) 
correctly  referenced  in  §  23.161(c)(4). 
When  the  FAA  adopted  amendment  23- 
21.  it  revised  the  trim  requirements  and 
moved  the  power  approach 
requirements  to  §  23.161(c)(2). 
Amendment  23-21  also  revised 
§  23.175(d)f3)  to  correctly  reference 
§  23.161(c)(2).  This  error  needs  to  be 
corrected  in  the  current  publications 
and.  while  not  included  in  the  NFRM, 
is  included  in  this  final  rule. 

The  FAA  adopts  §  23.175  with  the 
change  discussed  above. 

Proposal  17 

The  FAA  proposed  to  revise 
§  23.177(a)  to  require  that  static 
directional  stability  and  lateral  stability 
be  shown  under  more  realistic  operating 
conditions  expected  in  service.  Changes 
proposed  to  §23. 177(a)(1)  revise  the 
approach  configuration  to  be  used  to 
evaluate  the  static  directional  stability. 
Instead  of  the  maxinium  continuous 
power  previously  required,  the  engine 
power  necessary  to  maintain  a  three 
degree  angle  of  descent  is  now 
specified.  Proposed  revisions  to 
§  23.177(a)(2)  require  static  lateral 
stability  in  the  landing  configuration  at 
the  engine  power  necessary  to  maintain 
a  three  degree  angle  of  descent. 
Presently,  75  percent  maximum 
continuous  power  is  used.  In  addition, 
the  proposal  would  have  deleted  the 
current  rule  requiring  a  bank  angle  of  10 
degrees  or  more. 

The  JAA  and  the  GAMA  address 
§  23.177(a)(1).  The  JAA  states,  "We  do 
not  agree  with  the  proposed  relaxations 
in  minimum  speed  (in  configurations 
other  than  takeoff)  and  maximum  power 
in  the  landing  configuration  for 
demonstrating  positive  directional 
stability."  The  JAA  believes  that 
directional  instability  is  an  undesirable 
characteristic  and  should  not  be 
permitted  within,  or  outside,  the/iormal 
flight  envelope,  and  that  1.2  Vsi  is  a 
reasonable  lower  speed  for  all 
configurations.  The  JAA  also  states  that 
power  settings  above  that  needed  for 
approach  are  reasonable  in  the  landing 
configuration,  for  example,  during  the 
initiation  of  a  go-around.  The  JAA 
recommends  retaining  the  existing 
criteria  for  airspeed  and  power.  Further.  • 
the  JAA  states  that  the  NPRM 
explanation  that  the  relaxation  in 
minimum  airspeed  is  taken  from 
Conference  Proposal  130  "is  not  vaUd 
for  directional  stability  as  the  proposed 
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relaxation  was  only  applicable  to  lateral 
stability  demonstrations." 

The  FAA  reviewed  Conference 
Proposal  130  and  agrees  with  the  JAA 
that  speed  range  relaxation  was  not 
applicable  to  directional  stability.  The 
FAA  also  agrees  that  1.2  Vsi  is  a 
reasonable  lower  speed  for  all 
configurations  and  revises  §  23.177(a)(1) 
accordingly.  The  FAA  disagrees  with 
requiring  directional  stability  in  the 
landing  configuration  at  maximum 
continuous  power,  since  go-afound  is  a 
transitory  condition  and  the  pilot 
normally  changes  the  airplane 
configuration  promptly.  The  power 
required  for  the  three  degree  angle  of 
descent  is  retained. 

The  GAMA  states  that  §  23.177(a)(1) 
needs  to  be  clarified.  The  GAMA  states 
that  the  proposed  language  calls  for  a 
demonstration  at  1.2  Vsi  for  the  takeoff 
configuration  and  at  1.3  Vsi  for  climb, 
cruise,  and  approach  configurations  in 
the  same  sentence.  The  Gi^^iA  states 
that  the  next  sentence  addresses  the 
"landing  configuration"  (normally  a 
power-off  case)  as  having  power  to 
maintain  a  three  degree  angle  of  descent 
(usually  the  approach  case).  The  GAMA 
asks  whether  the  word  "landing" 
should  be  replaced  with  the  word 
"approach"  for  the  latter  demonstration. 

Tne  FAA  has  determined  that, 
contrary  to  the  GAMA  assumption, 
"landing"  is  the  correct  word  and  as  the 
rule  states  some  power  is  required  in  the 
landing  configuration  to  maintain  a 
three-degree  angle  of  descent.  This 
agrees  with  the  configuration  and  power 
in  proposed  §23.75. 

The  GAMA  notes  that  the  NPRM 
proposes  showing  directional  stability 
"at  speeds  from  1.2  Vsi  in  the  takeoff 
configuration  and  1.3  Vsi  in  other 
configurations*  •  "."The GAMA 
states  that  rudder  force  reversal  (in  the 
same  paragraph)  is  prohibited  "from 
Vsi"  with  no  configuration  distinction 
and  asks  if  these  are  compatible. 

The  FAA  agrees  that  the  rule,  as 
proposed,  gave  speed  ranges  that  were 
not  compatible.  As  noted  earlier, 
§  23.177(a)  adopts  the  speed  of  1.2  Vsi 
as  the  Idwest  for  all  configurations  and 
this  change  eliminates  the 
incompatibility.  The  FAA  adopts 
§  23.177(a)(1)  with  the  changes 
discussed. 

The  JAA  comment  on  proposed 
§  23.177(a)(2),  states  "we  see  merit  in 
retaining  the  existing  10°  bank  criterion, 
to  define  slip  angle,  provided  that  a 
rudder  force  of  150  lbs.  is  not 
exceeded."  Section  23.177(a)(2)  is 
adopted  as  proposed. 

However,  the  JAA  also  believes  that 
the  proposed  relaxation  in  power  for  the 
landing  configuration  demonstration  is 


ill-advised  and  that  the  airplane  could 
be  laterally  unstable  in  a  co-around. 

The  FAA  agrees  that  relaxation  of  the 
engine  power  requirements  could  result 
in  lateral  instability  in  a  go-around. 
However,  since  go-around  is  a  transitory 
condition  where  the  pilot  normally 
makes  prompt  changes  to  the  airplane 
configuration,  there  is  no  need  for  the 
regulations  to  address  higher  engine 
power  in  the  landing  confieuration. 

Concerning  the  proposedl 
§  23.177(a)(3).  the  JAA  questions  two 
points.  First,  in  the  sentence,  "At  larger 
slip  angles  up  to  the  angle  at  which  full 
rudder  and  aileron  control  is  used 
*  •  •,"  the  JAA  believes  that  the 
wording  should  read  "full  rudder  or 
aileron."  The  JAA  also  believes  it  is 
unlikely  that  rudder  and  aileron  limits 
would  be  reached  together  in  a  steady 
sideslip  maneuver.  Second,  the  JAA 
questions  the  meaning  of  the  sentence. 
"Enough  bank  must  accompmiy  the 
sideslip  to  hold  a  constant  heading." 
The  JAA  believes  clarification  is 
necessary. 

The  FAA  agrees  that  the  word  "or" 
between  the  words  "rudder"  and 
"aileron"  clarifies  §  23.177(a)(3). 
Concerning  the  second  point,  the  FAA 
has  applied  this  rule  for  several  years 
without  any  questions  about  its  intent  or 
manner  of  performing  the  maneuver. 
The  FAA  adopts  §  23.177(a),  with  the 
changes  discussed  above. 

Proposal  18 

The  FAA  proposed  to  remove 
§23.179,  Instrumented  stick  force 
measvu'ements.  Since  the  FAA  received 
only  one  comment  from  JAA,  which 
agrees  with  the  proposed  change,  the 
FAA  is  deleting  §  23.179,  as  proposed. 

Proposal  19 

The  FAA  proposed  to  revise  §  23.181 
to  account  for  installed  stability 
augmentation  systems,  and  to  require  an 
evaluation  of  the  airplane  for  phugoid- 
type  oscillations.  The  FAA  received 
comments  on  this  proposal  bom  the 
JAA  and  the  GAMA. 

The  JAA  notes  that  part  25  requires 
stability  and  augmentation  systems  and 
§  25.181  "does  not  include  the 
relaxation  in  stick  fixed  dynamic 
stability  demonstrations  offered  by  the 
proposed  change  to  FAR  23.181".  JAA 
apparently  bases  this  conclusion  on  the 
phrase  "except  when  compliance  with 
§  23.672  is  shown." 

The  FAA  did  not  intend  for  this 
phrase  (proposed  for  §  23.181(a)(2)  and 
(b)(2))  to  relax  the  dynamic  stability 
requirements.  If  a  stability  and 
augmentation  system  is  installed,  that 
system  will  move  the  primary  controls. 
Since  the  JAA  comment  shows  that  the 


proposed  wording  could  be 
misunderstood,  the  FAA  has  removed 
this  wording  from  the  final  rule  and  has 
added  a  new  §  23.1891(c)  to  replace  it. 
Proposed  paragraph  (c)  of  §23.181  is 
paragraph  (d)  in  the  final  rule. 

The  JAA  and  the  GAMA  each 
comment  on  proposed  §  23.181(c).  The 
JAA  states  that  it  will  propose  the  same 
requirement  for  JAR  23.  The  GAMA 
notes  the  phugoid  oscillation 
requirement  of  proposed  §  23.181(c) 
requires  the  development  of  guidance 
material  (phugoid  is  an  oscillation  in 
pitch).  The  FAA  recognizes  the  need  for 
guidance  and  is  revising  Advisory 
Circular  23-8A,  Flight  Test  Guide  for 
the  Certification  for  part  23  Airplanes. 
The  FAA  adopts  §  23.181  with  the 
changes  discussed  above. 

Proposal  20 

The  FAA  proposed  to  clarify  the 
requirements  of  §  23.201(c)  by  stating 
the  time  that  the  elevator  control  must 
be  held  against  the  stop  to  consider  the 
airplane  in  a  stall  condition.  The  FAA 
recognizes  the  use  of  artificial  stall 
barrier  systems,  such  as  a  stick  pusher, 
as  an  acceptable  means  of  defining  stall. 
When  the  system  activates,  the  airplane 
is  in  a  stall  condition.  The  FAA  received 
comments  on  this  proposal  from  the 
GAMA  and  the  JAA. 

The  GAMA  questions  the  FAA's 
justification  for  the  proposed 
requirement  for  a  two-second  delay  after 
the  control  reaches  the  aft  stop  during 
stall  determination. 

The  wording  proposed  by  the  FAA 
would  replace  the  current  definition, 
which  reads,  "or  until  the  control 
reaches  the  stop."  Several  airplanes 
have  been  tested  where  the  elevator  has 
been  pulled  back  to  achieve  the  required 
speed  reduction,  but  a  nose  pitch  down 
motion  and  stall  did  not  occur.  Instead, 
the  speed  reduction  continued  until  the 
elevator  control  reached  the  mechanical 
stop  and  the  speed  reduction  simply 
stopped.  In  each  of  these  tests,  lengthy 
discussions  between  the  FAA  and  the 
manufactiuer  have  ocoured  on  how 
long  the  elevator  control  needs  to  be 
held  against  the  stop  before  this  flight 
condition  can  be  called  a  stall.  This 
proposed  change  defines  the  stall 
condition.  The  FAA  chose  the  two- 
second  interval  based  on  conference 
discussions  and  testing  experience.  The 
FAA  adopts  this  proposal  as  presented 
The  GAMA  also  suggests  that  the  last 
line  of  §  23.201(c)  more  appropriately 
belongs  in  §  23.201(d)(2). 

Section  23.201(d)(2)  addresses  the 
power  application  procedure  to  be  used, 
if  required  during  stall  recovery,  and  is 
similar  to  §  23.201(c).  The  requirements 
of  §  23.201(c)  define  when  the  stall 
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evaluation  is  completed  and  assure  that 
engine  power  is  not  applied  too  quickly. 
To  clarify  the  two  different  statements 
on  the  application  for  power  at  the 
completion  of  the  stall,  the  requirements 
of  §  23.201(c)  are  adopted  as  proposed, 
and  §  23.201(d)(2)  is  revised  to.use 
similar  wording. 

The  JAA  notes  on  §  23.201(f)  that  it  is 
the  power  loading  and  not  the  weight  of 
the  airplane  that  produces  the  extremely 
high  nose-up  attitudes  at  75  percent 
maximum  ccMitinuous  power:  therefore, 
the  proposed  relaxation  for  airplanes  of 
over  6,000  pounds  should  be  extended 
to  all  weights  of  airplanes.  The  JAA 
believes  that  the  power-on  stall  problem 
should  be  addressed  more  directly  by 
placing  an  upper  limit  of  30  degrees  on 
the  pitch  attitude. 

The  FAA  does  not  agree  with  the 
recommendation  to  place  an  upper  limit 
of  30  degrees  on  the  pitdi  attitude.  An 
attitude  limit  would  require  extensive 
and  costly  flight  tests  to  evaluate 
various  airplane  configurations  and 
flight  attitudes  without  a  corresponding 
increase  in  safety. 

The  FAA  agrees  with  the  JAA's 
position  that  the  relief  proposed  for 
airplanes  of  more  than  6,000  pounds 
should  be  extended  to  airplanes  of  all 
weights.  When  these  proposals  were 
developed,  the  FAA  was  unaware  of  any 
airplanes  of  6.000  pounds  or  less  that 
would  have  engine  power-to-weight 
ratios  capable  of  producing  the 
extremely  nose-high  stall  characteristics 
experienced  in  heavier  airplanes. 
Following  the  development  of  these 
proposals,  several  airplanes  of  6,000 
pounds  or  less  maximum  weight  have 
been  developed  with  similar  power-to- 
weight  ratios.  There  is  a  need  to  allow 
those  airplanes  to  use  the  same  test 
procedures  proposed  for  airplanes  of 
more  than  6,000  pounds.  The  FAA  has 
re-examined  the  stall  test  procedures 
and  notes  that  airplanes  of  all  weights 
have  been  successfully  tested  at  the 
current  75  percent  maximum 
continuous  power  requirement. 
Therefore,  there  is  a  need  to  consider 
various  power-to-weight  ratios  likely  to 
occur  for  airplanes  of  any  weight. 
Accordingly,  the  final  rule  language  is 
revised  to  allow  manufacturers  to 
continue  testing  at  75  pracent  maximum 
continuous  power  for  airplanes  at  any 
weight.  If  this  test  shows  undesirable 
stall  characteristics  at  extremely  nose- 
high  attitudes,  the  testing  may  be  done 
in  accordance  with  the  pow»^  and 
configuration  proposed  in  the  notice  for 
airplanes  of  more  than  6.000  pounds. 
The  fiiud  rule  provides  relief  for 
airplanes  that  encounter  extremely 
nose-high  attitudes  and  undesirable  stall 
characteristics.  The  FAA  revises 


proposed  §  23.201(f)(4)  to  allow  testing 
airplanes  of  any  weight  for  the  power 
requirements  discussed.  The  FAA 
adopts  §  23.201  virith  the  changes 
discussed  above. 

Proposal  21 

The  FAA  proposed  to  change  the 
§  23.203  roll  excursion  requirements  to 
clarify  the  permissible  limits  fori)oth 
turning  stalls  and  accelerated  stalls.  The 
FAA  received  two  comments  on  this 
proposal. 

The  GAMA  asks  FAA  "to  clarify  how 
one  can  'regain  level  flight  *  •  * 
without  increasing  power'  (§  23.203(b)) 
with  the  power  ofif  at  the  maneuver 
entry  requirement  of  §  23.203(c)(4)(i).*' 

The  FAA  has  clarified  the 
requirement  by  revising  §  23.203(b)  to 
read  "wings  level  flight"  rather  than 
"level  flight." 

The  GAMA  also  states  that  the  "FAA 
has  not  provided  sufficient  data  to 
justify  the  reduction  in  allowable  roll 
excursion  requirements  for  turning 
flight  stalls"  and  requests  more 
justification. 

As  stated  in  the  NPRM,  60  degrees  of 
roll  in  turning  flight  stalls  would  permit 
a  roll  to  go  to  90  degrees,  which  the 
FAA  considers  to  be  hazardous.  The 
FAA  adopts  the  proposal  for 
§  23.203(b)(4)  ds  proposed. 

The  JAA  concurs  with  the  proposed 
changes  to  §  23.203  but  notes  that  the 
two  conlments  offered  on  §  23.201(f) 
relating  to  power  apply  equally  here. 

As  discussed  in  the  response  to 
comment  on  §  23.201(f)(4),  the  FAA 
disagrees  with  the  recomm«idation  to 
place  an  upper  Umit  of  30  degrees  on 
pitch  attitude.  An  attitude  Umit  would 
require  many  tests  to  evaluate  various 
airplane  configurations  and  flight 
attitudes  without  a  corresponding 
increase  in  safety.  Since  the  NPRM  did 
not  address  a  specific  pitch  limit,  the 
suggested  limit  is  beyond  the  scope  of 
the  notice  and  would  require  additional 
rulemaking.  Also,  as  previously 
indicated,  the  FAA  agrees  with  the  JAA 
recommendation  that  the  relief 
proposed  for  airplane  weights  greater 
than  6,000  pounds  should  be  applied  to 
all  airplane  weights.  The  FAA  revises 
§  23.203(c)(4)  to  read  like  §  23.201(f)(4). 

The  JAA  also  states  that  to  advocate 
"normal  use  of  flight  controls"  in  the 
special  circumstances  of  stall  recovery 
is  potentially  misleading. 

The  FAA  does  not  agree.  The  phrase 
"normal  use  of  flight  controls"  has  been 
successfully  applied  in  §  23.202(e)  for 
many  years  without  problems.  For 
example,  if  ailerons  remain  effective 
during  the  stall,  then  regaining  level 
flight  by  using  ttiem  is  appropriate.  The 


FAA  adopts  §  23.203  with  the  chan^ 
discussed  above. 

Proposal  22 

The  FAA  proposed  to  revise  the 
critical-engine-inoperative  stall 
requirements  of  §  23.205  to  require  that 
critical-engine-inoperative  stalls  be 
evaluated  with  the  wing  flaps  in  the 
climb  position. 

The  comment  received,  from  the  JAA. 
expresses  serious  reservations  about 
keeping  the  critical-engine-inoperative 
stall  requirement.  The  JAA  asserts  that 
the  real  life  one-engine-inoperative  stall 
is  not  represented  by  limiting  power  to 
75  percent,  by  maintaining  wings  level 
at  the  stall,  and  by  utilizing  a  reduced 
throttle  recovery.  Conversely,  the  JAA 
states  that  requiring  high  as>Tnmetric 
power  to  be  held  down  to  the  stall  and 
throughout  the  recovery  would  create  an 
unreasonable  risk  of  spinning.  The  JAA 
questions  whether  this  requirement  can 
be  of  significance  in  ensuring  adequate 
one-engine-inoperative  low  speed 
characteristics  in  service.  The  JAA 
observed  that  the  Transport  Category 
Directorate  deleted  the  equivalent  part 
25  requirement  through  amendment  25- 
72. 

Since  this  issue  was  not  addressed  in 
the  NPRM.  the  FAA  is  not  taking  any 
action  at  this  time.  The  FAA  adopts 
proposed  §  23.205  as  proposed. 

Proposal  23 

The  FAA  proposed  to  change  §  23.207 
to  require  the  current  stall  warning 
margins  to  be  applicable  to  straight 
stalls,  as  set  forth  in  §  23.201(c).  It  also 
proposed  requirements  for  turning  flight 
and  accelerated  stalls  in  a  new 
§  23.207(d).  The  intent  is  to  ensure  that 
an  adequate  margin  above  the  stalling 
speed  exists  in  these  two  stall 
conditions. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA  on  this  proposal. 
The  GAMA  states  that  the  upper  stall 
warning  margin  should  apply  to  power- 
off  stalls  only.  The  GAMA  believes  the 
lead-in  of  proposed  §  23.207(c)  should 
be  rewritten  to  read.  "For  the  power-off 
stall  tests  required  by  §  23.201(c) 
•  *  '."According  to  the  GAMA. 
applying  §  23.207(c)  to  the  power-on 
stall  conditions  of  §  23.201(c)  would 
result  in  very  high  deck  angles  for 
airplanes  with  high  thrust-to-weight 
ratios.  With  a  stall  warning  greater  than 
the  10  knot  limit,  or  15  percent  of  the 
stalling  speed  Umit.  the  commenter  fieels 
that  the  pilot  will  be  alerted  sooner  and. 
thus,  avoid  excessively  high  deck 
angles.  The  GAMA  notes  that 
multiengine  airplanes  at  maximum 
weight,  aft  eg.,  and  high  power  can  fly 
at  airspeeds  below  Vmc-  If  the  difference 
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l)etween  Vmc  and  the  stall  speed  is 
greater  than  10  knots,  or  15  percent  of 
the  stall  speed,  the  GAMA  Iralieves  the 
airplane  could  be  difficult  to  recover  if 
the  critical  engine  fails.  According  to 
the  GAMA.  a  stall  warning  greater  than 
10  knots,  or  15  percent  of  the  stall 
speed,  reduces  the  time  the  airplane 
will  be  below  Vmc  without  a  stall 
warning.  The  GAMA  states  that  an 
equivalent  level  of  safety  can  be 
established  for  a  stall  warning  in  excess 
of  10  knots,  or  15  percent  of  the  stall 
speed,  if  there  are  no  nuisance  warnings 
during  normal  takeoff,  climb,  approach 
to  landing  flare,  go-around,  or  during 
the  emergency  procedures  of  single- 
engine  takeoff  and  climb,  approach,  and 
landing. 

The  GAMA's  suggested  changes  are 
beyond  the  scope  of  this  notice.  The 
proposed  revision  of  §  23.201  would 
preclude  very  high  deck  angle  stalls  in 
the  power-on  condition.  Further,  the 
stalls  required  by  §  23.201(c)  are  one 
knot/second  decelerations  and  the  10 
knot,  or  15  percent  of  the  stalling  speed, 
warning  is  appropriate  for  this  flight 
condition.  New  §  23.207(d)  addresses 
higher  decelerations;  therefore. 
§  23.207(d)  is  adopted  as  proposed. 

The  JAA  concurs  with  the  proposed 
amendments.  However,  the  JAA  is 
concerned  with  the  FAA's  explanation 
for  rejecting  conference  proposal  160 
concerning  the  audibility  of  a  stall 
warning  when  wearing  headsets.  The 
JAA  believes  that  regulating  the  use  of 
headsets,  regarded  as  personal  instead 
of  airplane  equipment,  would  be 
difficult.  The  JAA  states  that  it  would  be 
unusual  to  see  an  AFM  prohibition  on 
the  use  of  certain  types  of  headsets  and 
questions  whether  such  a  limitation 
would  be  observed.  The  JAA  states  it  is 
therefore  essential  to  ensure  that  all 
audio  warnings  remain  adequately 
audible  with  any  standard  of  headset 
that  is  likely  to  be  used  in  service.  The 
JAA  states  that  the  following  words  are 
being  considered  for  JAR  23.1431(d):  "If 
provision  is  made  for  the  use  of 
headsets,  it  must  be  demonstrated  that 
all  aural  warnings  are  effective,  with  all 
permitted  types  of  such  equipment  in 
use  under  the  most  adverse  conditions." 
The  JAA  concludes  that  the  FAA 
apparently  does  not  intend  to  regulate 
this  subject. 

The  FAA  discussed  this  issue  in  the 
NPRM  but  did  not  make  a  specific 
proposal.  This  issue  is  under 
consideration  for  a  future  rulemaking. 

After  publishing  the  NPRM,  the  FAA 
recognized  that  the  second  sentence  of 
the  proposed  §  23.207(d)  prohibits  a 
stall  warning  occurrence  when  a  stall  is 
imminent,  llie  intent  of  the  proposal 
was  to  preclude  nuisance  stall  warnings. 


UMI 


Revised  §  23.207(d)  clarifies  that  stall 
warnings  should  not  occur  when 
utilizing  AFM  procedures.  The  FAA 
adopts  §  23.207  with  the  change 
discussed  above. 

Proposal  24 

First,  the  FAA  proposed  to  clarify 
§  23.233(a)  by  specifying  that  the 
crosswind  requirements  must  be 
demonstrated.  Second,  it  proposed  to 
revise  §  23.233(b)  to  make  the  rudder 
effective  at  half  the  touchdown  speed. 
Third,  it  proposed  seaplane  directional 
stability  and  control  requirements  to 
ensure  better  handling  during  water 
operations  up  to  the  maximum 
crosswind  velocity  of  0.2  Vso- 

The  FAA  received  comments  on  this 
proposal  from  the  JAA  and  from  a 
private  individual.  The  JAA  believes 
that  it  is  necessary  to  establish  the 
maximum  crosswind  conditions  under 
which  safe  operation  has  been 
demonstrated  and  to  publish  this 
information  in  the  AFM.  The  JAA 
suggests  that,  with  the  addition  of  the 
word  "taxiing."  the  words  currently 
proposed  for  JAR  23.233(a)  are 
preferable.  They  are:  "(a)  A  90"  cross- 
component  of  wind  velocity, 
demonstrated  to  be  safe  for  taxying, 
take-off  and  landing,  must  be 
established  and  must  not  be  less  than 
0.2  Vso."  The  FAA  concurs  with  this 
suggestion  and  revises  §  23.233(a)  to 
agree  with  the  JAR  wording. 

The  other  commenter  states: 
"Paragraph  23.233  as  proposed  is 
unclear  and  grossly  unrealistic.  It  is  not 
clear  that  23.233(a)  applies  during 
landing  or  takeoff  as  well  as  taxiing. 
Moreover.  0.2  Vso  is  inadequate  for 
normal  operation  of  small  airplanes. 
That  velocity  is  less  than  seven  knot£  for 
airplanes  offered  currently.  Small 
airplanes  are  routinely  operated  in 
crosswinds  several  times  as  great."  The 
commenter  believes  that  §  23.233(a) 
should  be  revised  to  read:  "(a)  It  must 
be  demonstrated  that  there  is  no 
uncontrollable  ground  or  water  looping 
tendency  in  90°  crosswinds,  up  to  a 
wind  velocity  of  0.5  Vso.  but  not  less 
than  15  knots,  at  any  speed  at  which  the 
airplane  may  be  expected  to  be  operated 
on  the  ground  or  water  during  landing 
or  takeoff."  The  commenter  also  notes 
that  many  small  airports  have  single 
runways  that  are  subject  to  crosswinds 
substantially  exceeding  the 
demonstrated  crosswind  components  of 
existing  airplanes  but  that  operations 
proceed  regularly  in  these  conditions. 
The  commenter  concludes,  "The 
regulations  should  agree  with  the  clear 
public  need." 

In  response  to  this  commenter,  the 
FAA  notes  that  the  change  to  §  23.233, 


made  in  response  to  the  JAA  comments, 
clarifies  that  §  23.233(a)  includes 
landing,  takeoff,  and  taxiing.  Since  the 
FAA  did  not  propose  crosswinds  above 
0.2  Vso  in  the  NPRM,  it  is  inappropriate 
to  apply  a  more  stringent  crosswind 
criterion  in  the  final  rule. 

The  JAA  also  states  that  there  is  no 
need  to  address  seaplanes  separately  in 
a  proposed  new  §  23.233(d),  which 
refers  to  §  23.233(a).  The  FAA  disagrees. 
Seaplanes  need  to  be  addressed 
separately.  As  stated  in  the  NPRM, 
seaplane  step  taxi  and  step  turns  are 
conditions  that  need  separate 
investigation;  therefore,  §  23.233(d)  is 
adopted  as  proposed.  The  FAA  adopts 
§23.233  with  the  change  discussed 
above. 

Proposal  25 

The  FAA  proposed  changing  the 
requirements  of  §  23.235  to  require  an 
airplane  evaluation  during  taxi,  takeoff, 
and  landing  on  the  roughest  surface 
expected  in  service.  Also,  the  FAA 
proposed  to  require  water  handling 
information  and  information  on 
allowable  sea  conditions  for  small 
airplanes  that  may  be  operated  from 
water. 

The  FAA  received  comments  from  the 
GAMA  and  the  JAA  on  this  proposal. 
The  JAA  believes  that  §  23.235(a)  should 
address  the  characteristics  of  the  whole 
airplane,  not  just  the  shock-absorbers. 
The  commenter  recommends  the 
wording  of  proposed  JAR  23.235:  "The 
airplane  shall  be  demonstrated  to  have 
satisfactory  characteristics  and  the 
shock-absorbing  mechanism  must  not 
damage  the  structure  of  the  aeroplane,  . 
when  the  aeroplane  is  taxied  on  the 
roughest  ground  that  may  reasonably  be 
expected  in  normal  operation  and  when 
takoffs  and  landings  are  performed  on 
unpaved  runways  having  the  roughest 
surface  that  may  reasonably  be  expected 
in  normal  operation." 

The  FAA  concurs  and  changes 
§  23.235(a)  for  clarification.  The  GAMA 
mentions  that  §  23.235(a)  proposes  to 
cover  rough  field  takeoffs  and  landings, 
but  the  title  of  the  existing  rule  limits  its 
content  to  taxi  operations.  The  FAA 
agrees  and  has  revised  the  section  title. 

The  GAMA  states  that  the  means  of 
compliance  is  unclear  and  asks  whether 
takeoffs  and  landings  on  rough  ground 
must  be  demonstrated.  The  clarification 
of  §  23.235(a)  discussed  above  resolves 
this  issue. 

The  GAMA  also  notes  that  §  23.235(b) 
proposes  inclusion  of  "allowable"  sea 
conditions  for  fioatplanes  in  the  AFM. 
The  GAMA  believes  that  this  establishes 
an  inappropriate  limitation  of  little  use 
to  a  pilot  contemplating  a  landing.  At 
most,  the  GAMA  states,  a  statement  of 
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demonstrated  wave  height  for 
operations  should  be  included  in  the 
AFM.  The  FAA  concurs  with  the 
GAMA's  view  and  §  23.235(b)  is  revised 
as  suggested. 

The  JAA  wants  AFM  information  to 
appear  in  subject  G,  not  subpart  B,  and 
suggests  transferring  the  intent  of 
proposed  §  23.235(b)  to  §§  23.1583  and 
23.1585.  The  FAA  concurs  and  moves 
the  AFM  portion  of  §  23.235(b)  to 
§  23.1585.  Sea  conditions  are  not  an 
intended  limitation  so  it  is 
inappropriate  to  move  the  AFM  portion 
to  §  23.1583.  The  FAA  adopts  §  23.235 
with  the  changes  discussed  above. 

Proposal  26 

The  FAA  proposed  clarifying  in 
§  23.251  that  buffeting  must  not  cause 
structural  damage  anywhere  in  the  flight 
envelope  and  specifying  a  single  value 
of  design  dive/mach  speed.  Vd/Md. 
rather  than  the  minimum  value  of 
design  dive  speed,  Vd.  permitted  in  the 
structural  requirements.  Since  the  only 
comment  from  the  JAA  agrees  with  the 
proposed  change,  the  FAA  adopts 
§  23.251  as  proposed. 

Proposal  27 

The  FAA  proposed  to  change  §  23.253 
to  expand  the  trim  condition  in 
§  23.253(a)  from  "ahy  likely  cruise 
speed"  to  "any  likely  speed."  which 
enconipasses  the  descent  trim 
condition.  Since  the  only  comment  from 
the  JAA  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.253  as 
proposed. 

Proposal  28 

The  FAA  proposed  to  revise  §  23.305 
to  clarify  the  meaning  of  failure  during 
static  ultimate  load  test. 

The  one  commenter.  the  JAA. 
questions  why  the  "liberal 
interpretation"  mentioned  in  the  NPRM 
occurs  in  applications  of  part  23 
regulations  and  not  in  part  25.  The  FAA 
addressed  this  issue  in  the  FAR  part  23 
Airframe  Airworthiness  Review,  which 
identified  inconsistent  definitions  of 
failure  during  ultimate  load  testing. 
Advisory  Circular  23-6.  which  resulted 
from  that  meeting,  addresses  this 
commenter's  concerns.  The  Transport 
Airplane  Directorate,  which  is 
responsible  for  part  25,  is  aware  of  the 
part  23  regulatory  action. 

The  FAA  adopts  §  23.305  as  proposed. 

Proposal  29 

The  FAA  proposed  a  new  requirement 
to  correct  structural  test  results  for 
material  correction  factors  in  §  23.307. 
The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  JAA.  and 
from  Transport  Canada. 


.    The  GAMA  states  that  the  proposed 
amendment  is  impractical  and.  perhaps, 
impossible  to  meet.  The  GAMA  notes 
that  under  current  regulations  a  factor  of 
safety  of  1.5  times  limit  load  covers 
variations  in  material  mechanical 
properties,  construction  dimensions, 
and  load  predictions.  Alse,  the  GAMA 
notes  that  the  1.5  factor  has  proven 
satisfactory  for  ultimate  strength  for 
more  than  60  years.  The  GAMA 
recommends  withdrawing  the  proposal. 

Transport  Canada  notes  difBculties 
when  accounting  for  material  and 
dimensional  variations  of  the  many 
subcomponents,  determining  their  eff^ect 
on  the  strength  tests,  and  justifying  a 
material  correction  factor  of  a  singular 
value.  Transport  Canada  proposes  a 
"practical  alternative"  for  low  budget 
manubcturers  of  requiring  the  test 
specimen  to  be  of  lower  strength  than 
production  articles. 

The  JAA  suggests  that  this  topic 
should  more  properly  be  addressed  in 
FAR  part  21  since  the  topic  applies  to 
all  products. 

No  cdtnments  addressed  composite 
materials  which  is  a  speciBc  issue  of 
this  proposal. 

Considering  the  vaUdity  of  the 
comments,  the  complexities  of  the 
"practical  alternative,"  and  the  lack  of 
attention  to  the  composite  material 
issue,  the  FAA  has  decided  to  withdraw 
the  proposed  change  to  §  23.307. 

Proposal  30 

The  FAA  proposed  to  amend  §  23.321 
so  the  effects  of  compressibility  on  flight 
loads  will  be  considered  at  each  speed 
within  the  flight  envelope. 

The  GAMA  recommends  that 
§  23.321  (b)  be  rewritten  to  require 
consideration  of  compressibility  effects 
above  Mach  0.6.  The  GAMA  argues  that 
the  effects  of  compressibility  below 
Mach  0.6  are  insigniRcant  on  flight 
loads.  The  JAA  argues  that 
compressibility  needs  to  be  taken  into 
account  only  if  significant  and  that 
compressibility  is  imlikely  to  be 
significant  if  the  airplane  Mach  number 
is  less  than  0.5. 

The  FAA  has  reviewed  the  NPRM 
proposal  and  the  comments  received.  To 
simplify  certification  procedures  of 
lower  performance  airplanes,  small 
compressibility  effects  may  be  neglected 
below  a  design  dive  speed  of  Mach  (Md) 
0.40.  At  Mach  numbers  above  zero, 
theoretical  compressibility  effects  cause 
an  increase  in  an  airfoil  lift  curve  slope. 
This  increase  is  proportional  to  the 
Prandtl-Glauert  factor.  1/V(1-M2),  where 
M  is  the  free  stream  Mach  number.  This 
theory  correlates  very  well  with  wind 
tunnel  tests  of  airfoils  and  wings. 


Wind  tunnel  tests  provide  low  speed 
airfoil  data  between  Mach  0.2  and  0.4. 
The  experimental  data  contains  the 
theoretical  effects  of  speed  between  zero 
and  the  test  Mach  number  Taking  0.30 
as  an  average  test  Mach  number,  then, 
according  to  theory,  the  lift  curve  slope 
will  increase  by  4  and  10  percent, 
respectively,  at  0.40  and  0.50  Mach 
numbers.  The  FAA  considers  the  latter 
figure  to  be  a  significant  increase. 

Considering  this  problem,  the  FAA 
reviewed  the  design  dive  speeds  for 
some  light  airplanes  certificated  under 
Civil  Air  Regulation  (CAR),  part  3.  It 
calculated  an  Md  somewhat  less  than 
0.4  at  15.000  feet  in  the  standard 
atmosphere.  One  of  the  airplanes 
examined,  a  turbocharged  version,  had 
a  maximum  operating  altitude  of  24.000 
feet  and  an  Md  somewhat  greater  than 
0.5. 

The  FAA  has  decided  that  the  effects 
of  compressibility  must  be  considered 
by  the  applicant.  Compressibility 
threshold  significance  varies  due  to 
wind  tunnel  data  and  testing  methods, 
altitudes,  and  airplane  design.  For  these 
reasons,  the  FAA  establishes  no  design 
dive  speed  Mach  number  compliance 
threshold.  The  original  proposal  would 
have  revised  paragraph  (b)  of  §  23.321  to 
provide  for  the  effects  of 
compressibility.  Upon  reevaluation,  the 
FAA  has  concluded  that  it  would  be 
clearer  to  add  this  requirement  in  a  new 
paragraph  (c).  The  FAA  adopts  §  23.321 
with  the  changes  discussed  above. 

Proposal  31 

The  FAA  proposed  to  cerrect  an  error 
in  §  23.361  introduced  by  amendment 
23-26.  The  error  significantly  reduced 
the  structural  design  torque  levels 
required  for  flight  conditions  at  takeoff 
power.  The  intent  is  that  the  torque 
factors  of  §  23.361(c)  apply  to  all 
§  23.361(a)  conditions. 
.  Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.361  as 
proposed. 

Proposal  32 

The  FAA  proposed  to  change  the 
heading  of  §  23.369  by  eliminating  the 
phrase  "Special  conditions  for"  at  the 
beginning  of  the  heading.  The  content  of 
§  23.369  remains  unchanged. 

The  one  commenter.  the  JAA,  agrees 
with  the  editorial  change  and  asks  . 
whether  this  is  the  only  part  of  the 
structure  needing  special  consideration 
in  reversed  airflow  conditions.  The  FAA 
is  not  aware  of  any  additional  need  for 
special  consideration  based  on  30  years 
of  service  history.  The  FAA  adopts 
§  23.369  as  proposed. 
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Propoa(d33  { 

Tli8  FAA  prapoMu  to  fndttcb 
aerodynanic  loads  Id  tlM  dtsigi  of  te 
engine  mooBt  wMi  tho  ggrroKopic  loads 
reqtiirad  by  S23.371.  Hm  obo 
comnMntflr,  tha  JAA,  soggssts  adding 
tha  word  "connoinad"  so  tba 
intitKhictafy  stalamant  raads  "designad 
for  tlia  coaiBiBad  gyroacopic  and 
aerodynmickiads*  *  *.**ThaFAA 
agreas  tea/A  raviaas  the  iatioductory 
stataraeat  Tha  pnmoaad  $  23.371  is 
adopted  vrftk  me  cMBge  dtacossed 
above.  I 

Propoaal34  1 

The  FAA  propoaed  to  iaoease  the 
miniinuiB  rudder  force,  from  130 
pounds  to  150  jKMUids,  in  the  last  hna 
of  the  table  of  §  23.397(h)  to  nuke  it 
compatible  with  the  "strangth  of  pilots" 
limits  shown  in  §  23.143.  Since  the  only 
comment  raceivadt  for  &e  )AA,  agrees 
with  the  pr  opoaed  cfaspgs.  $  23.397(b)  is 
adopted  as  proposed.  i 

ProposalSS 

The  FAA  pn^eaed  to  raviae  S  23.415 
to  add  leou^aBiants  defining  aiipIaDa 
tie-down  loads  aod  to  induds  dnigQ 
criteria  far  attachmant  fittings  and 
sxuTounding  stmcture. 

The  one  commenter,  the  )AA,  submits 
a  recommended  "mora  comprehensive" 
reguktoiy  panpaph  forconsldarstion. 
and  interpretative  material  based  on  )AR 
23.415(c)l  Hm  )AA  propoaes 
considering  att  weights  between  the 
empty  wei^t  and  the  maximum  wei^t 
declaired  for  tioKlown  limit  loed 
conditicDs.  The  JAA  beUeves  the 
following  areas  should  be  induded  in 
the  consideration:  tie-down  points 
stated  in  the  appropriate  manual, 
surrounding  structure,  control  system 
surfaces,  and  associated  gust  locks. 

The  FAA  agrees  that  aU  weighu 
should  be  considered  for  tie-down 
points  and  that  structure  surrounding 
the  tie-down  points  should  be 
substantiated  for  adequate  strength.  The 
recommentation  to  consider  these 
weights  is  beyond  the  scope  of  the 
notice.  The  recommendation  is  retained 
for  a  future  rulemaking  notice.  The  FAA 
adopts  S  23.415  as  proposed.  , 

Proposal  36 

Hie  FAA  proposed  to  clarify  when 
§  23.473(f)  requires  a  ground  loed 
energy  absorption  test  The  FAA 
received  one  comment  on  this  proposal. 
The  commenter  proposed  a  wording 
change  that  would  revise  $  23.473(f)  and 
would  diange  the  meaning  of  this 
requirement.  Since  the  FAA  craisiders 
the  commenter's  proposed  change 
beyond  the  scope  of  the  notice.  Um  FAA 
adopu  §  23.473(f)  as  proposed. 


Propi»ol37 

The  FAA  proBoaad  to  revised 
f  23.479(cj  to  add  a  new  requirement  for 
landing  gear  spriag^Mck  loads. 
Additionally.  tUs  propoad  allows  fior 
loads  development  bued  on  testing  or 
rational  analysas  other  than  that 
referenced  in  appendix  D.  Hiis  pn^Msal 
also  restricts  the  minimtim  values  of  the 
drag  component  when  using  the  method 
referenced  in  appendix  D.  Since  the 
only  oomment  received,  frooa  the  )AA, 
agrees  with  the  proposed  diangs. 
§  23.479(c)  is  adopted  as  propped. 

^roposiu  3B 

The  FAA  proposed  to  clarify  the 
location  and  ctunbination  of  loads  in 
$  23.485.  Since  the  only  comment 
received,  from  the  JAA.  agrees  with  the 
proposed  change,  the  FAA  is  amending 
$  23.485.  as  proposed. 

Proposals  39-47 

The  FAA  pn^msed  to  amoid  S  23.521 
and  to  add  new  §§23.523,  23.525. 
23.527. 23.529.  23.531.  23.533,  23.535. 
23.537,  and  a  new  appendix  H,  to 
provide  a  compile  new  set  of  vrater 
load  requirements.  Present  part  23  refisrs 
to  Air  Farce-Navy-Qvil  (ANC-3)  and 
incorporates  by  reference  the  water 
loads  sections  of  part  25.  Since  the  one 
comment  received,  from  the  )AA.  agrees 
with  the  proposal,  the  propooed 
amendment,  new  sections  and  appendix 
H  are  adopted  as  prc^>osed. 

Propostd48 

Hie  FAA  proposed  to  add  a  new 
§  23.573.  apnliable  to  composite 
structure,  which  would  require  the 
applicant  to  apply  a  damage  tolerance 
evaluation.  It  auo  proposed  optional 
damage  tolerance  requirements  for 
metallic  structures. 

The  proposed  optional  damage 
tolerance  reqiiirements  caused 
confusion,  so  in  this  final  rule  the  FAA 
has  referenced  this  optional  provisicm  in 
new  §§  23.571(c)  and  23.572(a)(3). 
Further,  in  §  23.573.  the  FAA  added  a 
lead  sentence  informing  the  applicant 
that  composite  structure  must  be 
evaluated  using  §  23.573.  Now,  when 
the  applicant  reads  these  three  sections, 
it  should  be  clearer  that  damage 
tolerance  is  mandatory  for  composite 
structures  and  optional  for  metallic 
structures. 

The  FAA  received  substantive 
comments  on  this  proporal  from  the 
GAMA.  the  JAA.  the  CAA-Australia, 
and  Transport  Canada.  The  CAA- 
Australia's  views  on  fiber  reinforced 
plastics  (FRP)  are: 

1.  They  exhibit  very  complex  feilure 
mechanisms. 
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2.  Fatigue  faihires  usually  show 
miiltfi^  defects  throughout  the 
spedmas;  farnetalUc  structures,  a 
single  cradi  Is  frequentfy  obeerved 

3.  Four  basic  damage  modes  occur. 
Theee  an  matrix  aracking, 
delaminatloa.  fiber  fracture,  and 
interfedal  debonding.  These  damage 
modes  may  occur  singly,  or  in 
combination,  and  interact  with  eadi 
other. 

Based  an  these  views,  the  CAA- 
Australia  believes  that:  (1)  Primary 
structure  that  has  undetectable  daimage 
must  carry  design  ultimate  load*.  (2)  that 
this  structure  must  also  carry  design 
limit  loads  if  the  damage  is  detectable; 
and  (3)  when  detectable  damage  occurs, 
the  airplane  must  be  removed  from 
service  unless  it  can  be  shown  that  the 
structure  will  always  carry  ultimate  load 
with  that  damage. 

The  CAA-Australia  believes  that  FRP 
structures  should  be  designed  to  carry 
the  ukimete  loed  when  manufacturing 
or  aarvioe  damage  exists  that  is  not 
inunediatefy  obvious.  This  position  is 
based  on  the  lade  of  knowledge  about 
actual  damage  initiation,  propagation 
rates,  inspection  difficulties,  and 
material  that  is  vulnerable  to  invisible 
acddental  damage.  The  CAA-Australia 
offers  the  following  additional 
comments  on  proposed  §  23.573: 

1.  We  are  ooncemed  that  the  damage 
tolerance  approadi  will  be  used  even 
where  it  is  not  practicable  simply  to 
circumvent  the  consequences  of  large 
scatter  factors  needed  in  the  safe  life 
approach.  We  believe  that  with 
appropriate  scatter  fedors  the  safe  life 
approach  remains  acceptable,  and 
perhaps  desirable,  for  FRP  in  these 
classes  of  airplanes. 

2.  Proposed  paragraphs  (b)  and  (k) 
should  not  be  limited  to  impact  damage 
because  other  soiirces  of  damage  exist. 

3.  Damaged  structure  ultimate  load 
capability  should  also  apply  to  metallic 
structure  despite  whether  it  is  damage 
tolerant.  Damaged  structiire  should  be 
removed  from  service  if  its  strength  falls 
below  ultimate  load  capadty. 

4.  The  proposal  is  interpreted  to 
require  analyses,  or  proof  testing,  of 
produdion  bonded  joints  in  metallic 
structures,  regardless  of  whether  they 
have  been  evuuated  as  safe  life  or 
damage  tolerant. 

5.  The  words  "and/or"  in  the 
introdudory  text  of  the  proposal  should 
be  revised  to  read  "and"  to  clarify  that 
both  the  wing  and  pressurized  cabin 
must  be  evaluated. 

6.  The  primary  structure  should  be 
inspected  even  when  a  "no  growth  (zero 
growth)"  crack  exists.  Also,  visual 
inspections  may  be  misleading.  The  ' 
intent  of  part  25,  and  t^  proposal  for 
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part  23,  is  to  maintain  safety  by 
inspection  given  uncertainties  in  the 
design  process,  and  errors  in 
manufacturing,  maintenance,  and 
operation. 

7.  The  term  "barely  visible  damage" 
should  be  avoided.  Certain  non- 
destructive inspection  (NDI)  techniques 
are  believed  to  "find"  defects,  to  "see" 
defects.  Considering  NDI,  "visible"  is  no 
longer  a  word  associated  only  with 
human  vision.  Also,  the  commenter 
notes  that,  if  the  xmaided  eye  visual 
inspection  is  accepted  as  a  threshold  for 
detecting  damage,  explicit  inspection 
procedures  should  be  provided.  It  is  not 
acceptable  to  use  maintenance 
procedures  or  the  pilot's  preflight 
inspection  as  the  means  of 
accomplishing  visual  inspection. 

The  GAMA  comments  on  this 
proposal: 

1.  The  NPRM  heading  "Water  Loads" 
for  §  23.573  is  a  typographical  error. ' 

2.  The  proposal  would  add  a 
requirement  that  makes  the  damage 
tolerance  evaluation  a  requirement  for 
composite  structure  and  an  option  for 
metaUic  structure. 

3.  Many  requirements  for  composite 
structure  are  not  appropriate  for 
metaUic  structure. 

4.  The  proposal  contains  detailed 
acceptable  means  of  compliance  that 
should  be  removed  and  placed  in  an 
Advisory  Qnnilar. 

Based  on  the  above  stated  positions, 
the  GAMA  submitted  a  proposed 
complete  revision  of  §  23.573  that 
would  more  clearly  present  the  criteria 
for  composite  and  metallic  structiure. 

The  JAA  comment  states  that  the 
proposed  provisions  of  JAR  23  relating 
to  composites  are  also  based  on  recently 
issued  FAA  special  conditions  and  is 
therefore  largely  technically  harmonized 
with  the  proposed  new  §  23.573. 
However,  the  JAA  notes  several 
concerns: 

1.  Unlike  previously  issued  special 
conditions,  the  proposal  only  addressed 
pressurized  cabin  structiue  and  omitted 
critical  fuselage  structure. 

2.  The  proposal  for  §  23.573(k)  for 
structures,  wnere  damage  tolerance 
methods  are  shown  to  be  impractical 
fails  to  require  previously  issued  special 
conditions.  These  special  conditions 
required  a  residual  strength  test  to 
ultimate  load  after  completion  of  the 
&tigue  test  The  JAA  recommends 
inserting  this  provision  because  the 
operator  would  be  imaware  of  any 
reduction  in  strength  capability. 

3.  The  editorial  layout  of  proposed 

§  23.573  is  potentially  misleading  as  to 
its  applicability  to  metallic  and 
compo«ite  structures. 


The  FAA  reviewed  the  above 
comments  and,  in  general,  concurs. 
Special  conditions  issued  earlier  for 
composite  airplanes  were  used  as  the 
basis  for  this  proposed  new  section. 
Many  of  these  special  conditions  were 
prepared  and  issued  before  AC  20-107 
was  issued.  Therefore,  there  was  no 
guidance  available  for  composite 
structures  and  it  was  appropriate  for 
those  special  conditions  to  include 
acceptable  means  of  compliance.  The 
regulations  should  be  Umited  to 
minimum  airworthiness  standards  to  be 
met  by  an  appUcant  for  a  type  certificate 
and  the  acceptable  means  of  compliance 
should  be  included  in  advisory 
circulars.  The  FAA  finds  that  AC  20- 
107  contains  much  of  the  guidance 
needed  for  compliance  with  the 
requirement  in  proposed  §23.573.  If 
there  is  a  need,  the  FAA  will  develop 
and  issue  additional  guidance.  Based  on 
the  comments,  the  FAA  has  carefully 
reviewed  the  proposal  and  has  deleted 
the  redimdant  material  and  the 
gmdance  material  from  the  final  rule. 

The  FAA  agrees  with  and  generally 
accepts  the  complete  rewrite  of 
proposed  §  23.573  submitted  by  the 
GAMA.  The  GAMA  rewrite  clearly 
presents  mandatory  requirements  for 
composite  materials,  §  23.573(a); 
optional  damage  tolerance  design 
standards  for  metallic  structures, 
§  23.573(b);  and  inspection  provisions, 
§  23.573(c). 

The  following  paragraphs  should 
assist  the  reader's  understanding  of  the 
transition  from  NPRM  to  this  final  rule: 

1.  Section  23.573(a)  of  the  final  rule 
contains  the  provisions  included  in  the 
introductory  text  in  the  NPRM.  The  last 
sentence  of  this  paragraph  comes  from 
proposed  §  23.573(j)  in  the  notice. 
Proposed  §  23.573(j)  contained  general 
requirements  applicable  to  all 
composite  structures.  It  also  should 
have  been  included  in  the  general 
requirements  of  the  introductory  text  in 
the  notice.  The  words  "material 
variabiUty  and  environmental 
conditions"  in  §  23.573(j)  cover  the  list 
of  conditions,  such  as  temperature  and 
humidity,  that  were  spelled  out  in  the 
proposal  and  that  are  removed  from  the 
final  rule.  AC  20-107  contains 
information  about  this  topic. 

2.  Section  23.573(a)(1)  of  the  final  rule 
contains  the  text  of  the  first  sentence  of 
proposed  §  23.573(b).  The  FAA 
guidance  material  in  the  second 
sentence  of  proposed  $  23.573(b)  is 
included  in  AC  20-107. 

3.  Section  23.573(a)(2)  comes  from 
proposed  §  23.573(c).  Certain 
explanatory  words  were  removed  from 
this  paragraph.  Section  23.573(a)(3)  is  a 
combination  of  §  23.573(g)  and  (h).  in 


the  proposal.  Section  23.573(g),  for 
pressurized  cabins,  and  §  23.573(h).  for 
other  parts  of  the  airplane,  contained 
common  testing  requirements  that  have 
been  combined.  The  structural  items, 
such  as  the  wing,  identified  in  proposed 
S  23.573(h)  appear  in  final  rule 
§  23.573(a)  and  are  not  repeated  in 
§  23.573(a)(3).  The  special  consideration 
for  pressurized  cabin  structure  in 
proposed  §  23.573(g)(1)  and  (g)(2),  is 
now  included  in  final  rule 
§23.573(a)(3)(i)and(a)(3)(ii). 

4.  Section  23.573(a)(4)  is  the  same  as 
§  23.573(d)  in  the  NPRM.  Section 
23.573(a)(5)  is  the  same  as  §  23.573(i)  in 
the  NPRM.  Verifying  the  strength  of 
bonded  joints  by  non-destructive  testing 
is  added  to  this  paragraph  to  provide  a 
third  acceptable  means  of  approval. 

5.  Section  23.573(a)(6)  comes  from 
§  23.573(k)  in  the  NPRM.  This 
paragraph  is  rewritten  for  consistency 
with  the  other  paragraphs  in  this 
section. 

6.  Instead  of  the  composite  damage 
tolerance  requirements  proposed  for 
metallic  structures  by  §  23.573(a)  in  the 
NPRM,  the  final  rule  provides  these 
requirements  in  §23. 5 73(b). 

7.  Section  23.573(c)  combines  the 
proposed  requirements  of  §  23.573, 
paragraphs  (e)  and  (1),  from  the  NPRM 
and  makes  this  a  requirement  applicable 
to  composite  structures.  Those 
inspection  requirements  also  apply  to 
metallic  structures  subject  to  the 
optional  damage  tolerance  provisions  of 
final  rule  §  23.573(b). 

8.  Proposed  §  23.573(f)  is  deleted  in 
the  final  rule.  This  paragraph  described 
load  spectra,  load  truncation,  and  types 
of  damage  that  must  be  considered  in 
the  damage  tolerance  evaluation.  It 
contained  advisory  material  on  testing 
methods  and  did  not  contain  any  testing 
requirements.  Though  this  paragraph  is 
removed,  the  topics  identified  must  be 
considered  and  documented  in  any 
damage  tolerance  evaluation. 

The  FAA  adopts  §  23.573.  with  the 
changes  discussed  above  and  includes 
revisions  to  §§  23.571  and  23.572. 

Proposal  49 

The  FAA  proposed  to  revise  §  23.613 
to  place  into  part  23  the  probabilitv 
basis  used  for  establishing  material 
allowables.  The  probability  basis 
appears  in  MIL-HDBK-5  and  is 
duplicated  in  §§  23.613  and  23.615. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  JAA,  and 
Transport  Canada.  The  JAA  agrees  with 
the  proposals  because  they  significantly 
harmonize  with  JAR  23. 

The  GAMA  beUeves  that  §  23.613(c) 
should  continue  to  Ust  the  various 
strength  authority  documents  (MIL- 
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HDBK-5  and  others)  to  make  it  deer 
ttMt  these  lefsieaces  continue  to  be 
acceptable.  The  FAA  agrees  that  these 
retaiencea  are  still  acceptebie  and     -- 
concludes  that  since  this  meterial  is 
advisory,  it  is  mora  appropriate  that  it 
be  included  in  an  advisory  drculer. 

Tran^ort  Canada  suggests 
substitution  of  the  word  "design"  for 
the  word  "strangth"  in  proposed 
$  23.613<d)  (HI  the  ground  that  a  "design 
detail  may  hava  hi^  static  strength  but 
still  be  a  poor  de^n  frrnn  the  point  of 
view  of  fatigue."  Ine  FAA  agrees  end 
has  amended  the  persgraph  accordingly. 
The  propoeed  S  23.813  is  adopted  urith 
the  oMiiges  discussed  above. 

ProposolSO 

The  FAA  propoeed  to  renove  S  23.615 
since  it  is  no  longer  needed  in  view  of 
the  clianges  to  f  23.613.  The  two 
comMDtan.  the  GAMA  and  the  JAA. 
^ree  with  the  proposal.  Section  23.613 
is  removad  ss  proposed. 

Proposal  51 

The  FAA  propoeed  to  provide  rebef 
from  noankslimiive  laating 
requirements  Cor  oitical  cartings  end  to 
define  noo-etntctttiul  casting 
requiraoMnts  to  §  23.621. 

One  commenter.  the  ]AA.  believes  the 
intent  of  prt^Msed  $  23.621(c)(llti)  is: 
"*  *  *  100  peioent  inspectitm  by 
visual,  radk^raphic  and  either  magnetic 
particle,  penetrant  or  other  approved 
equivalent  non-destructive  inspection 
method."  The  FAA  ^ees  and  revises 
%  23.62l(cMlMi)  accoidingly. 

The  )Aa  states  that  it  is  sympathetic 
to  the  FAA's  proposed  revision  to 
$  23.62l(cKlMii)  but  lequesU  the 
sharing  of  FAA's  experiisnoa  coocaming 
the  adequacy  of  a  factor  of  UO.  All 
available  experience  was  $bmd  in 
discussions  at  the  Airworthiness  Reviaw 
Conference;  in  conference  proposals 
240,  241.  and  242;  and  in  the 
explanation  information  contained  in 
the  lsff>RM.  The  FAA  adopts  proposed 
$  23.621(cKl)(ii)  as  proposed. 

The  lAA  also  states  that  §  23.621(e), 
regarding  non>structural  castings,  is 
redundant  since  present  §  23.621(e) 
alreedy  excludes  non-structural 
castings. 

After  further  review,  the  FAA  has 
concluded  that  §  23.621(a)  refers  to 
"non-structural"  fluid  systems  castings 
only.  Section  23.621(e)  includes  those 
fluid  systems  castings  addressed  by 
§  23.621(e),  but  it  is  not  limited  to  them. 
Section  23.621(e)  is  adopted  as 
proposed  and  any  redundancy  between 
%  23.621.  paragraphs  (a)  and  (e).  will  be 
eddiessed  by  hiture  rulemaking.  The 
FAA  adopu  §23.621  with  the  chenges 
discussed  ebove. 


Proposal  52 

The  FAA  proposed  to  define  the  dive 
speed,  Vd.  to  reduce  the  Mach  number 
from  0.6  to  O.S.  and  to  introduce  flutter 
criteria  for  damaged  structure  in 
§  23.629.  The  FAA  receivad  commenU 
on  this  proposal  from  the  GAMA  and 
from  the  JAA. 

The  GAMA  recommends  that  the 

Eroposed  changes  to  §  23.629(d)(1)  not 
B  made.  This  commenter  reoommenda 
that  the  Mach  cut-off  references  remain 
at  0.6  and  260  knoU  (EAS)  and  that  the 
reference  to  altitude  be  eliminated.  The 
)AA  stetes  that  since  "260  kt  EAS  at 
14,000  feet  is  MaO-S.  this  has  been 
propoeed  for  JAR  23." 

llie  FAA  hes  detenninad  that  the 
Mach  number  0.5  is  terhnirally  mora 
appropriate  (end  the  JAA  agrees)  to  the 
260  knot  (EAS)  requirement  and  causae 
no  significant  flutter  certification 
nrobtam.  After  farther  review,  the  FAA 
has  decided  that  the  reference  to 
altitude,  ahhou^  technically  correct,  is 
irrelevaat:  therefore,  it  is  removed. 

The  GAMA  propoeea  that  Vd/Md 
would  be  more  eppropriate  than  Vo 
alone.  The  FAA  agrees  and  chsngaa  the 
proposal  accordingly. 

llie  GAMA  abo  aaka  the  FAA  to 
revise  %  23.629(s)  and  (h)  to  clarify  that 
the  phraae  "cnalysis  only"  is  the 
regulatory  requirament. 

The  FAA  dtsagraea.  As  proposed, 
§  23.629(g)  and  (n)  require  an  analysis 
and  permit  certificatiao  by  testing.  An 
"analysis  only"  requirement  would 
efibctively  discourage  and  prohibit  other 
oertificBlion  substantiation.  The  words 
"by  analysis  or  test"  replace  the  words 
"1^  analysis'*  in  paragraphs  (g)  and  (h). 
By  thia  caange,  the  applicant  is  required 
to  show  that  the  airpluie  is  free  frmn 
flutter  up  to  Vd/Mo.  but  is  permitted  to 
use  analysis  or  other  means  that  are 
appropriate  for  the  design. 

Finally,  the  GAMA  proposes  that  the 
analytical  flutter  cleerance  fector  of  1.2 
Vd  in  §  23.629(b)  be  changed  to  1.1  S  Vo. 
Changes  to  $  23.629(b)  are  outside  the 
scope  of  this  NPRM.  The  FAA  will 
consider  this  in  future  rulemaking 
projects. 

lie  )AA  obeerves  that  Vd  is  not 
explicitly  stated  in  proposed  §  23.629(h) 
although  it  is  in  proposed  $  23.629(g). 
The  FAA  agrees  that  both  paragraphs 
should  adifress  Vo,  and  final  rule 
$  23.629(fa)  is  revised  accordingly.  The 
FAA  adopts  §  23.629  with  the  changes 
discussed  above. 

Proposal  53 

The  FAA  proposed  to  extend  the 
installatian  requirements  in  $  23Ji55, 
currently  applicable  only  to  the  tail 
surfecae.  to  include  all  control  aurfeces. 


Since  the  only  comment,  received 
from  the  )AA,  a^ees  with  the  proposed 
change,  the  FAA  edopts  $  23.655  as 
proposed. 

Proposal  54 

The  FAA  propoeed  to  edd  a  new 
§  23.672  that  provides  criterie  for 
approval  of  certain  stability 
mgmentation  devices,  and  automatic  * 
and  power-opereted  systems. 

The  FAA  received  comments  on  this 
proposal  from  tiis  GAMA.  the  lAA,  and 
the  ALPA.  The  ALPA  strongly  supports 
the  proposed  change.  The  |AA  states 
that  the  udojptkm  of  proposed  FAR 
23.672  for  JAR  23  is  under  discuastan. 

The  GAMA  reooaunends  that  the  FAA 
make  it  deer  thet  thia  requirement 
would  not  epply  lo  a  simple 
downspring  or  a  bobvreiglit  stability 
device.  The  FAA  agrees  with  the  GAMA 
that  new  f  23.672  would  not  epply  to 
devioee  soch  as  down^piings  and 
bobweights  since  they  sse  not  "systems" 
as  addrasaed  in  this  rsquirsment.  Since 
S  23JI72  is  virtually  identical  to 
S  25.672.  and  since  there  have  been  no 
problems  interpreting  that  aection 
conaistent  with  this  position,  the  FAA 
condudes  that  no  changaa  $n  needed. 
The  FAA  edopts  $  23.672  es  propoMd. 

Proposal  55 

The  FAA  proposed  to  revise  $  23.679 
by  edding  provisions  for  an  automatic- 
disengage  control  lock  system.  The 
S>ropos»  would  also  ada  requirements 
or  the  locks  to  be  installed  so  they  Hmit 
operation  of  the  controls  and  thereby 
provide  the  pilot  with  en  immistakable 
warning  that  the  controls  are  locked  at 
the  start  of  the  takeoff  roll. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  }AA,  and 
the  ALPA.  The  ALPA  strongly 
sujMKHted  the  propoeed  diange. 

Tne  GAMA  beUeves  that  the  proposal 
would  add  to  the  cost  and  complexity 
of  the  control  lock  system  without  e 
commensurate  benefit.  The  GAMA  is 
uiunvare  of  any  adverse  service  history 
resulting  frmn  installed  control  lodes 
and  believes  that  the  current  rufe 
provides  an  adequate  level  of  aalaty.  In 
support  of  this  position,  the  GAMA 
includes  an  estimeted  cost  of  $250,000 
to  develop  a  fully  automatic  gust  lock 
system  for  a  type  oertificeted  airplane 
model. 

To  evaluate  and  resolve  the  GAMA 
comments,  the  FAA  has  reviewed  the 
original  conference  proposals,  numbers 
252,  253,  and  254.  h  has  also  reviewed 
the  record  of  the  public  meeting.  In 
response  to  the  GAMA  comment 
concerning  any  adverse  service  history, 
this  review  shows  thet  the  original 
conference  proposes  vrere  sdhmitted 
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because  accidents  were  occurring 
because  of  control  locks  that  remained 
installed  during  takeoff.  The  economic 
analysis  of  the  proposals  in  the  notice 
also  identified  this  accident  service 
history  and  showed  severe  airplane 
damage,  pilot  injuries,  and  possible 
fatalities. 

The  FAA  is  aware  that  an 
automatically  released  control  lock 
system  would  be  costly.  The  proposal 
did  not  mandate  the  installation  of  an 
automatic  system,  but  would  add  an 
optional  provision  that  would  show  the 
acceptance  of  such  systems. 

The  JAA  stated  its  assumption  that 
the  proposed  requirement  would  not  be 
applicable  to  external  locks.  Based  on 
the  comments  received,  the  FAA  has  re- 
examined the  proposal.  Since  the 
proposal  would  have  eliminated  the 
current  §  23.679(a),  external  systems 
that  use  the  red  warning  ribbons  as  a 
means  of  warning  the  pilot  that  the 
locks  are  in  place  would  no  longer  be 
acceptable.  The  FAA  has  determined 
that  there  is  a  need  to  retain  the 
provision  of  current  §  23.679(a).  so  that 
presently  used  locks  and  their  warning 
systems  remain  acceptable.  The  added 
provision  of  §  23.679(a)(2)  will  make  it 
clear  that  systems  that  automatically, 
disengage  the  locks  are  also  acceptable 
but  not  mandatory. 

The  proposal  to  limit  the  operation  of 
the  airplane  when  the  locks  are  engaged 
is  being  restated  since  control  locks  and 
their  warnings  can  be  overlooked  and 
automatic  disengage  systems  will  fail. 
The  FAA  believes  an  additional 
safeguard  is  required.  By  requiring  a 
system  that  will  ensure  that  airplane 
operation  is  limited,  the  pilot  will 
receive  a  pre-takeoff  warning  and  thus 
a  hazardous  takeoff  will  not  be 
attempted. 

In  summary,  the  FAA  has  considered 
the  comments  and  has  revised  the 
proposed  rule  language  by  retaining  the 
current  provisions  of  §  23.679(a)  and 
§  23.679(a)(1).  and  by  adding  the 
provision  for  accepting  automatically 
disengaged  locking  systems  as  an 
option.  The  language  in  proposed 
§  23.679(a)(2)  to  require  the  control 
surface  to  be  locked  so  the  pilot  receives 
an  unmistakable  warning  at  the  start  of 
the  takeoff  if  thelocks  have  not  been 
removed  is  retained  as  §  23.679(b).  The 
unmistakable  warning  required  by  this 
paragraph  may  be  a  tactile  warning  that 
the  pilot  receives  by  the  feel  of  the 
controls.  Finally,  proposed  §  23.679(b) 
is  retained  as  paragraph  (c). 

The  FAA  has  determined  that  these 
changes  are  not  substantive  and  will 
clarify  this  requirement  by  providing 
relief  from  the  provisions  identified  by 
the  coromenters.  The  FAA  adopts 


§  23.679  with  the  changes  discussed 
above. 

Proposal' 56 

The  FAA  proposed  to  revise  §  23.729. 
paragraphs  (f)(1)  and  (f)(2).  by  changing 
the  power  and  flap  settings  necessary  to 
warn  the  pilot  that  the  landing  gear  is 
not  fulW  extended  and  locked. 

The  FAA  received  two  comments  on 
this  proposal  from  the  JAA  and  the 
ALPA.  The  ALPA  strongly  supported 
the  proposed  change. 
■    Tne  JAA  generally  agrees  with  the 
proposal.  However,  the  JAA  notes  that 
these  requirements  are  liable  to  produce 
nuisance  warnings  when  the  throttles 
are  closed  for  descent  from  a  high 
altitude  or  when  one  throttle  is  pulled 
back  following  an  engine  failure.  The 
JAA  suggests  that  the  FAA  consider  an 
approach  for  part  23  gear  warning 
requirements  similar  to  the  approaches 
proposed  for  part  25  in  Notice  No.  89- 
20  (54  FR  34116,  August  17, 1989). 

The  revision  of  the  landing  gear 
warning  requirements  proposed  for  part 
25  is  beyond  the  scope  of  this 
rulemaking.  While  no  action  will  be 
taken  on  this  suggestion  now.  the  FAA 
will  consider  this  suggestion  for  fUture 
rulemaking. 

Nuisance  warnings  concern  the  FAA. 
and  the  language  changes  proposed  in 
the  NPRM  should  reduce  them. 
Proposed  §  23.729(0(2)  would  have 
required  a  landing  gear  wamingwhen 
the  flaps  are  extended  beyond  the 
approach  setting.  That  change  would 
eliminate  the  nuisance  warnings 
occurring  when  flaps  are  set  "to"  the 
approach  flap  position.  Subsequent  to 
the  issuance  of  the  notice  it  has  come  to 
FAA  attention  that  many  airplanes  have 
more  than  one  approach  flap  setting  and 
that  the  proposal  would  be  unclear  as  to 
which  approach  flap  setting  should  be 
used  as  the  threshold  for  the  gear 
warning.  Also,  if  the  lower  approach 
flap  setting  is  used,  nuisance  warnings 
could  occur  because  that  setting  is  also 
frequently  used  for  takeoff  flaps.  To 
clarify  this  requirement,  the  proposal 
has  been  revised  to  require  the  gear 
warning  when  the  flaps  are  extended 
beyond  the  maximum  approach  flap 
position.  The  FAA  adopts  §  23.729  with 
the  changes  discussed  above. 

Proposal  57 

The  FAA  proposed  to  remove 
§  23.731(a),  which  contains  a 
requirement  that  each  main  and  nose 
wheel  must  be  approved.  Since  there  is 
a  basic  requirement  to  approve  the 
complete  airplane;  including  all 
components,  parts,  and  appliances. 
§  23.731(a)  is  unnecessary.  No 
comments  were  received  on  this 


proposal,  and  the  FAA  adopts  §  23.731. 
as  proposed. 

Proposal  58 

The  FAA  proposed  to  remove  the 
current  §  23.733  reference  to  the  tire 
rating  assigned  by  the  Tire  and  Rim 
Association.  This  would  be 
accomplished  by; 

1.  Stating  that  tire  ratings  must  be 
approved. 

2.  Requiring  that  static  and  dynamic 
ratings  be  established. 

3.  Defining  the  conditions  where 
those  ratings  are  to  be  used. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA  and  the  JAA. 
The  JAA  asks  the  FAA  to  explain  the 
undiscussed  change  in  the  drag  reaction 
from  0.21W  to  0.31W. 

At  least  one  publication  of  pjirt  23 
regulations  contains  a  typing  error  that 
gave  this  reaction  as  0.21  VV.  The  FAA  . 
has  reviewed  the  history  of  this 
requirement  and  verified  that  the  value 
of  0.31W  that  is  in  §  23.733(a)(2),  as 
published  in  the  Code  of  Federal 
Regulations,  is  correct. 

The  GAMA  .questions  the  removal  of 
the  reference  to  the  Tire  and  Rim 
Association  and  recommends  its 
retention.  In  the  NPRM.  the  FAA 
identifies  the  existence  of  other 
organizations  whose  appropriate  rating 
also  would  be  considered.  The  FAA 
adopts  §  23.733  as  proposed. 

Proposal  59 

The  FAA. proposed  to  remove  the  first 
sentence  of  §23.737  that  states  that  each 
ski  must  be  approved.  Since  the  only 
commenter.  the  JAA.  agrees  with  the 
proposed  change,  the  FAA  adopts 
§  23.737  as  proposed. 

Proposal  60 

The  FAAproposedtO-revise  §23.751 
to  clarify  the  buoyancy  requirements  for 
the  main  floats  of  seaplanes.  Since  the 
only  commenter.  the  JAA,  agrees  with 
the  proposed  change,  the  FAA  adopts 
§  23.751  as  proposed. 

Proposal  61 

The  FAA  proposed  to  remove  the 
words  "must  be  approved"  from  the 
main  floats  design  requirements  in 
§23.753.  Since  the  only  commenter.  the 
JAA.  agrees  with  the  proposed  change, 
the  FAA  adopts  §  23.753  without 
change. 

Proposal  62 

The  FAA  proposed  to  add  wording  to 
the  hull  requirements  for  seaplanes,  in 
§  23.755  to  clarify  that  airplanes  must  be 
kept  afloat  without  capsizing.  Since  the 
only  commenter.  the  JAA.  agrees  with 
the  proposed  change,  the  FAA  adopts 
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$  23.755(a),  introductory  text,  as 
proposed. 


Proposal  63 

The  FAA  proposed  to  revise  the 

§  23.773  requirements  for  the  pilot 
compartment  view  to  address  the 
environment  expected  in  all  the 
operations  requested  for  certification. 

The  JAA  states  that  it  will  consider 
this  change  for  JAR  23  but  that  it 
proposes  to  retain  present  paragraph  (b) 
relating  to  night  flight  tests.  The  GAMA 
contends  that  the  words  "must  be 
shown  in  all  operations  for  which 
certification  is  requested,"  could  be 
interpreted  to  mean  that  the  same  view 
must  be  provided  for  all  operations. 

The  FAA  does  not  agree  with  the 
GAMA  interpretation.  Section  23.773  (a) 
and  (a)(1)  requires  the  pilot 
compartment  view  to  b^  sufficiently 
extensive,  clear,  and  undistorted  to 
allow  the  pilot  to  perform  the  various 
functions  identified  in  this  proposal. 
The  word  "sufficiently"  is  included 
because  the  FAA  recognizes  that  the 
view  needed  for  one  operation  may 
differ  from  the  view  needed  for  another. 
The  intent  is  also  shown  by  the  words 
"sufficiently  large"  used  in  §  23.773(b). 
The  FAA  adopts  §  23.773  as  proposed. 

Proposal  64 

The  JAA  proposed  to  clarify  the 
$  23.775  criteria  to  be  used  for 
determining  the  cleared  windshield  area 
that  is  necessary  to  ensure  safe 
operation  for  icing  conditions.  The 
proposed  new  §  23.775  would  require 
that  a  probable  single  failure  of  a 
transparency  heating  system  may  not 
adversely  affect  the  integrity  of  the 
airplane  cabin.  The  FAA  received 
comments  on  this  proposal  from  the 
GAMA  and  the  JAA. 

The  JAA  does  not  find  the  proposal 
for  $  23.775(f)  acceptable  for  inclusion 
into  JAR  23.  The  JAA  does  not  provide 
any  suggested  changes. 

In  reviewing  this  comment,  the  FAA 
notes  that  the  proposal  for  §  23.773 
identifies  the  need  for  a  clear  and 
undistorted  view  for  these  same  four 
operations  and  the  ability  to  "perform 
any  maneuver  within  the  operating 
limitations  of  the  airplane."  If  the 
airplane  is  approved  for  operation  in 
known  or  forecast  idng  conditions,  the 
requirements  of  §  23.773  will  be 
applicable.  Section  23.77S(f)  should  be 
the  same  as  §23.773.  Accordingly, 
§  23.775(f)  is  revised  to  be  the  same  as 
§23.773. 

The  JAA  also  believes  that 
transparency  heating  systems,  covered 
by  proposed  §  23.775C^,  should  be 
certificated  under  the  principles  of 
§  23.1309.  The  FAA  notes  that  §  23.1309 
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applies  to  all  systems,  as  defined  by 
§  23.1309(f),  and  would  apply  to 
transparency  heating  systems.  The 
provisions  of  the  proposal  for 
§  23.775(g)  identify  specific  hazards  that 
could  occur.  These  specific  hazards 
would  have  catastrophic  consequences 
and  must  be  avoided  through  the  use  of 
appropriate  designs. 

The  other  commenter.  GAMA.  notes 
that  its  comments  on  proposal  63  also 
apply  to  this  proposal  to  clarify  criteria 
for  determining  cleared  windshield 
areas.  The  FAA  addresses  the  concern 
about  the  amount  of  cleared  windshield 
under  proposal  63.  The  response  is  also 
applicable  to  the  cleared  area  needed  for 
the  operations  identified  in  this 
proposal.  The  FAA  adopts  §  23.775  with 
the  change  discussed  above. 

Proposal  65 

The  FAA  proposed  that  §  23.851  be 
revised  to  require  a  hand  fire 
extinguisher  to  be  located  in  the  pilot's 
compartment  of  all  airplane  categories. 
This  proposal  would  also  add  minimum 
standards  for  hand  held  fire 
extinguishers.  The  FAA  received 
comments  on  this  proposal  bom  the 
JAA  and  the  GAMA. 

One  commenter,  JAA,  believes  the 
requirements  in  current  §  23.851. 
paragraphs  (a)  and  (b),  is  more 
appropriate  for  the  operating  rules. 

The  FAA  does  not  agree  with  this 
commenter's  position.  It  is  incorrect  to 
allow  an  airplane  to  be  certificated  and 
not  include  the  equipment  required  for 
the  airplane  to  be  placed  in  operation. 
When  this  occurs,  the  new  owner/ 
operator  must  then  install  the  required 
equipment.  Such  an  installation  would 
not  only  need  to  meet  the  operating 
rules  but  also  would  need  to  meet  the 
requirements  of  §§  23.851  and 
23.561(b)(3).  Because  the  operator  may 
not  have  the  structural  design  data  for 
the  airplane,  finding  a  suitable  location 
to  install  a  fire  extinguisher  meeting  the 
load  factors  of  §  23.581  could  be 
difficult.  Such  installations  are  more 
easily  accomplished  by  the  airframe 
manufacturer.  The  requirements  of 
ourent  §  23.851(a)  and  (b)  will  be 
retained. 

The  JAA  also  notes  that  proposed 
§  23.851(c)(2)  does  not  ban 
extinguishers  that  use  toxic  agents.  The 
JAA  believes  that  such  agents  should  be 
banned.  The  FAA  does  not  agree  with 
this  position.  The  first  consideration  in 
evaluating  the  use  of  a  hand  fire 
extinguisher  is  its  effectiveness  in 
putting  out  any  in-flight  fire.  If  the  best 
agent  for  the  type  of  fire  that  may  occui 
causes  toxic  gas,  the  concentration  of 
that  gas  that  would  result  from  a 
completely  discharged  extinguisher  and 


its  hazard  to  the  occupants  must  be 
evaluated.  If  the  concentration  would  be 
hazardous,  it  may  still  be  possible  to  use 
the  extinguisher  if  the  gas  can  be  vented 
from  the  area  in  a  short  time,  and  if 
there  would  be  no  adverse  affect  upon 
the  occupants.  To  ban  such  fire 
extinguishers  could  lower  the  level  of 
safety  of  the  airplane  by  reducing  the 
chance  the  in-flight  fires  can  be 
extinguished.  The  FAA  plans  no  action 
to  ban  the  use  of  such  fire  extinguishing 
agents  at  this  time. 

The  other  commenter,  GAMA. 
believes  the  proposal  for  §  23.851(a). 
requiring  a  hand  fire  extinguisher  to  be 
located  conveniently  in  the  pilot's 
compartment,  is  too  restrictive.  The 
GAMA  points  out  that  the  pilot's 
compartment  is  usually  small,  therefore. 
it  is  frequently  difficult  to  find  suitable 
space  for  a  fire  extinguisher.  The  GAMA 
recommends  revising  §  23.851(a)  to 
read.  "There  must  be  at  least  one  hand 
fire  extinguisher  located  within  easy 
access  of  the  pilot  while  seated." 

The  FAA  agrees  that  the 
recommended  revision  would  require 
the  same  pilot  access  to  the  fire 
extinguisher  as  intended  by  the 
proposal.  Because  this  revision  allows 
the  fire  extinguisher  to  be  located  in  the 
cabin,  where  the  pilot  can  reach  it,  it 
could  be  confused  with  the  extinguisher 
required  for  the  cabin.  To  identify  the 
applicable  extinguisher,  the  proposal  is 
revised  to  read,  "There  must  be  at  least 
one  hand  fire  extinguisher  for  use  in  the 
pilot  compartment  that  is  located  within 
easy  access  of  the  pilot  while  seated." 

The  GAMA  also  recommends  that  the 
FAA  develop  more  explicit  guidance 
criteria  concerning  the  acceptable  size, 
agent,  etc.,  than  is  now  contained  in  the 
operating  rules  in  §  91.513.  The  FAA 
agrees  that  better  guidance  needs  to  be 
developed,  and  will  consider  future 
advisory  material  to  develop  such 
guidance. 

The  FAA  observes  that  §91. 513(c)(3) 
requires  at  least  one  hand  fire 
extinguisher  located  in  the  passenger 
compartment  of  each  airplane 
accommodating  more  than  six 
passengers.  Accordingly,  this  operating 
rule  and  the  NPRM  are  not  compatible. 
If  the  requirements  in  the  notice  were 
adopted  as  proposed,  normal  category 
airplanes  that  accommodate  more  than 
six  passengers  could  be  certificated 
without  a  passenger  compartment  fire 
extinguisher.  Then,  operators  of  those 
airplanes  would  be  required  to  have  an 
extinguisher  installed. 

The  FAA  discussed,  in  the  NPRM.  the 
burden  that  would  fall  on  the  operator 
if  that  operator  needed  to  install  a  new 
fire  extinguisher  that  also  must  meet 
other  current  airworthiness 
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requirements.  For  consistency  with 
§-91.513(c)(3),  the  final  rule  §^23.851  has 
been  revised  to  require  a  fire 
extinguisher  in  the  cabin. of  airplanes 
that  accommodate,  more  than  six 
passengers.  The  FAA  adopts  §  23.851 
with  the  changes. discussed  above. 

Proposal  66 

The  FAA  proposed  to  clarify  the 
existing  requirement  of  §  23.865  by 
excluding  those  portions  of  the  engine 
mount  certificated  with  the  engine  and 
by  addressing  the  allowable  damage 
expected  oa  engine  isolators.  Since  the 
only  commenter.  JAA.  agrees  with  this 
proposal,  the  FAA  adopts  §  23.685  as 
proposed. 

Proposal  6T 

The  FAA  proposed  a  change  to 
§  23.1507  to  establish  an  operating 
maneuvering  speed  (Vo)  different  from 
the  design  maneuvering  speed  (Va) 
established  by,  §  23.335(c).  Vo  is  the 
maximum  speed  where,  at  any  given 
weight,  the  pilot  may  apply  full  control 
excursion  without  exceeding  the  design 
limit  load  factor. 

The  one  commenter,  the  JAA,  believes 
that  this  new  concept  of  Vo  needs 
further  discussion.  The  JAA  also  notes 
that,  while,  proposed  §.23.1507{a). 
establishing  an  operating  limitation..is 
correctly  located,  §23,1507(b),  which 
defines  Voi  should  be  moved' to  become 
§  23.335(d)  while  retaining  the-existing 
definition  of  Va,  design  maneuvering 
speed,  at  §23.33S(c). 

The  FAA  disagrees  with  moving  the 
Vo  definition  to  §  23.335,  since  it  would 
put  an  operational  definition  in  the 
design  section  of  part  23.  Tlie  Vo  . 
definition  in  §  23.1507  is  consistent 
with  the  requirements  of  §  §  23.1505  and 
23.1511,  namely,  that  the  relationships 
between  "operating"  speeds  and 
"design"  s^edsueestabhshed.  The 
comment  has  caused  the  FAA  to 
reexamine  and  reword  proposed 
§  23.1507.  The  revised  wording  deletes 
the  definidone  of  computed  stall  speed 
(Vs)  and  the  limit  maneuvering  load 
factor  (n)  and  utilizes  those  already 
contained  in  §  23.335,  The  final  rule 
section  heading  includes  the  word 
"operating"  to  maintain  a  distinction 
from  the  design  maneuvering  speed  of 
§  23.335.  The  FAA  adopts  §  23.1507 
vnth  the  change  discussed  above. 

Proposal  68 

The  FAA  proposed  to  add  a  new. 
§  23.1S1B  that  ffitabUshes  an  intentional 
one-engine-inopeiativa  speed  for  pilot 
training. 

The  one  cammenter.-.the  JAA;  refers  .to 
its  camm«iteonipTopased^^.i:40.  The' 
FAA  agTBBS  thatVssB'^ould  not  be 


established  asa  Umitation;  therefore,  it 
deletes  the  proposed  §23.1516. 

Proposal  69 

The  FAA  proposed  to  change 
§  23.1521  to  ensure  that  powerplant 
Umitations  established  for  airplane 
certification  do  not  exceed  those 
established  during  the  certification  of 
the  engine  or  the  propeller,  and  are  in 
accord  with  Umitations  used  in 
determining  compliance  with  this  part. 

The  one  commenter  on  this  proposal, 
JAA,  notes  that  examples  from  FAA 
experience  would  be  useful  in  the 
preparation  of  interpretations.  The 
FAA's  principal  experience  involves 
derated  engines  and  some 
turbopropeller  engine  installations  that 
have  a  higher  maximum  power  at  cruise 
than  at  takeoff.  The  FAA  adopts 
§  23.1521  as  proposed. 

Proposal  70 

The  FAA  proposed  to  add  a.new 
§  23.1522  that  specifies  auxiliary  power 
unit  (APU)  limitations  in  the  operating 
limitation  section  of  the  AFM. 

The  one  commenter,  JAA,  believes 
that,  without  requirements  addressing 
APU's  in  subpart  E  of  part  23,  the 
introduction  of  this  proposal  on 
operating  limitations  is  premature. 

The  FAA  points  out  that' APU'*  have 
been  addressed  in  §  23.901  as  amended 
in  Small  Aiiplbne  Airworthiness 
Review  Program  Amendment  No.  3, 
Amendment  23-43  (58  FR  18958,  April 
9, 1993).  The  FAA  adopts  §  23.1522  as 
proposed. 

Proposal  71. 

The  FAA  proposed  to  change 
§  23.1525  to  clarify  the  existing  rule 
which  is  vague  and  brief,  by  requiring 
the  estabUshment  and  inclusion  of 
kinds  of  operations  authorized  in  the 
AFM,  as  specified  by  §  23.1583(h). 

The  one  commenter.  JAA,  notes  that 
existing  §  23.1525  and  proposed  JAR 
23.1525  are  statements  rather  than 
requirements.  The  JAA  believes  that 
what  is  needed  is  a  requirement  that 
establishes  the  kinds  of  operations 
authorized  and  the  resulting  airplane 
operational  limitations.  The  JAA 
suggests  a  slightly  modified  version  of 
proposed  JAR  23.1525,  as  follows:  "The 
kinds  of  operation  authorized  (such  as 
VFR,  IFR,  day  or  night)  and  the 
meteorological  conditions  (such  as 
icing)  and  the  category  in  which  thr 
aeroplane  is  eligible  for  certification, 
appropriate  to.die  installed  equipment, 
musft  be  established."  The  JAA  beUeves 
that  the  requiranent  to  fuxni^  thie 
informationunthe  AFM  belongs  in 
§  23.1583(h)  and  that  a  crose-refOTenca. 


as  proposed  in  §23.1525.  is 
unnecessary. 

The  FAA  concurs  with  the  JAA!s 
comment  and  the  final  rule  language  is. 
changed  to  closely  follow  the  JAA's 
suggested  version.  The  FAA  adopts 
§  23.1525  with.the  change  discussed, 
above. 

Proposal  72 

The  FAA  proposed  to  change 
§  23.1527  to  clarify  that  the  maximum 
operating.altitude  allowed. for  any  part 
23  airplane  must  be  established  based 
on  those  limitations  determined  by 
flight,  structural,  powerplant, 
functional,  or  equipment  characteristics. 

The  one  commenter,  JAA,  suggests 
reversing  the  order  of  §  23.1527(a)  and 
(b)  for  clarity.  The  FAA  concurs  and 
adopts  §23.1527  with  this  change. 

Proposal  73 

The  FAA.  proposed  to  change 
§  23.1545  by  deleting  current  paragraph 
§  23.1545(b)(6)  which  requires  a  red 
radial  mark  on  the  airspeed  indicator. 
This  mark  identifies  the  minimum, 
control  speed  with  the  critical  engine 
inoperative,  Vmc.  on  multiengine 
airplanes. 

The  one  commenter  on  this  piraposal, 
]hA\  states  that  the  red  radial  line  on 
the  airspeed  indicator  at  Vmc  offers 
useful  guidance  to  the  pilot  for  this  class 
of  airplane  and'should  be  retuned; 

For  the  reasons  given  by  the  JAA,  the 
FAA  agrees  that  the  red  radial  should  be 
retained.  The  proposed  amendmentto 
§  23.154518  withdrawn. 

Proposal.  74 

The  FAA.  proposed  to  change 
§  23.1549  to^expand  the  current 
powerplant  instrument' requirements^ to 
include  auxiliary  power  units  (APU). 

The  one  comment  from  JAA  on  this 
proposed  change  refers  to  the  JAA'S 
comments  on  proposed  changes  to 
§  23.15Z2'in  which  the  JAA  opposed 
referencing  APU  in  the  absence  of 
requirements  addressing  APU  in  subpart 
C. 

As  previously  stated,  since  the  Small 
Airplane  Airworthiness  Review  Program 
Amendment  No.  3,  Amendment  23-43 
(58  FR  18958.  April  9, 1993)  addresses 
APU,  §  23,1549  is  adopted  as  proposed. 

Proposal  75 

The  FAA  proposed  to  change 
§23.1557  to  clarify  the  marking 
requirements  for  filler  openings  and'to 
require  a  marking  for  the  coolant  filler 
opening  similar  to  the  requirements  for 
fuel  and  oil.  The  FAA  also  proposed 
deleting  $23.1557tn  because  the  Al^ 
and  fuel  quarrdtyindicattn- provide  this 
information  to  the  pilot. 
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The  one  commenter,  JAA,  concurs 
with  the  proposed  changes,  except  that 
the  JAA  believes  that  §  23.1557(c)(2). 
which  contains  marking  requirements 
for  oil  filter  openings,  should  end  with 
the  words  "and  the  permissible  oil 
designations."  While  the  FAA  agrees, 
after  further  review,  the  FAA  has 
determined  that,  as  with  fuel  Hller 
marking,  the  oil  filler  marking  should 
permit  reference  to  the  AFM  as  an 
alternative.  The  proposed  §23.1557  is 
adopted  with  the  change  discussed 
above.  i 

Proposal  76 

The  FAA  proposed  to  change 
§  23.1S63(a)  by  substituting  Vo  for  Va  in 
conjunction  with  the  change  to 
§23.1507. 

The  one  commenter,  JAA,  states  that 
Vo  should  be  further  considered  later,  in 
the  light  of  discussions  on  proposed 
§23.1507.  The  concept  of  Vc  was 
discussed  under  proposal  67  relating  to 
§23.1507.  and  for  the  reasons  stated 
there  the  FAA  adopts  §  23.1563(a)  as 
proposed. 

Proposal  77  \ 

The  FAA  proposed  to  change 
§  23.1581(f)  to  establish  a  new 
requirement  for  providing  a  means  to 
record  updates  to  the  AFM. 

The  FAA  received  comments  on  this 
proposal  from  the  ALPA  and  JAA.  The 
ALFA  strongly  supports  the  proposed 
change. 

The  JAA  agrees  with  a  requirement  for 
a  means  of  recording  the  amendment 
status  of  the  AFM,  but  believes  that  a 
"log  of  revisions"  is  only  one  acceptable 
means  of  compliance  and  that  a  list  of 
effective  pages  is  equally  acceptable. 

The  FAA  agrees  with  the  commenter 
and  has  determined  that  the  rule  text 
permits  the  suggested  alternative.  A 
change  in  the  heading  to  read 
"Revisions  and  amendments"  clarifies 
this  point.  The  proposed  §  23.1581(f)  is 
adopted  with  the  change  discussed 
above. 

Proposal  78  ' 

The  FAA  proposed  an  introductory 
sentence  to  §  23.1583.  During  the  type 
certification  process,  there  are 
limitations  required  other  than  those 
specified  by  this  section.  The  FAA 
proposed  to  expand  §  23.1583(h)  to 
identify  the  kinds  of  operation  that  were 
type  certificated,  such  as  icing.  Also,  the 
section  was  proposed  to  be  revised  to 
identify  installed  equipment  that  must 
be  operable  for  aircraft  operation  in 
idng  conditions.  The  NPRM  also 
proposed  a  new  §  23.1583(m).  Although 
§23.1523.  Load  distribution  limits. 
generally  covers  it.  the  effects  of  an 


asymmetric  fuel  load  are  not 
emphasized.  The  effects  of  lateral  fuel 
imbalance  are  not  usually  addressed 
although  the  lateral  center  of  gravity 
limits  must  be  furnished  in  the  AFM. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA  and  the  JAA. 
The  commenters  on  the  proposal  for 
§  23.149,  which  would  establish  a  safe, 
intentional,  one-engine-inoperative 
speed.  VssE.  as  a  limitation  in  §23.1583, 
oppose  the  inclusion  of  Vsse  in 
§  23.1583(a)(2).  In  response  to  these 
comments,  the  FAA  agrees  that  this 
speed  should  not  be  established  as  a 
limitation  and  Vsse  is  removed  from 
§  23.1583(a)(2).  Revisions  to  §  §  23.149 
and  23.1585  require  manufacturers  to 
determine  a  safe  one-engine-inoperative 
speed  and  provide  this  information  in 
the  AFM. 

The  JAA  also  notes  that  the  words  "of 
each  airplane"  in  the  introductory 
statement  are  not  necessary  and  should 
be  removed.  The  FAA  concurs.  While 
reviewing  comments  on  §  23.1583(a)(2), 
the  FAA  noted  that  since  Va  is  removed 
as  an  airspeed  limitation  in  §23.1507, 
Va  should  also  be  removed  from 
§  23.1583(a)(2). 

The  JAA  states  that,  having 
established  the  kinds  of  operation 
authorized  under  §23.1525  (VFR,  IFR, 
day.  night,  and  others),  §23. 1583(h)  is 
merely  to  require  that  this  information 
be  made  available  in  the  AFM.  The  JAA 
suggests  words  based  on  JAR  23.1583,  as 
follows: 

"The  Aeroplane  Flight  Manual  must 
contain: 

•         •         •         •         • 

(h)  Kinds  of  operation.  A  list  of  the  kinds 
of  operation  to  which  the  aeroplane  is 
limited  under  23.1525  for  which  approval 
has  been  given." 

If  the  FAA  retains  proposed  §  23.1583  as 
proposed,  the  JAA  suggests  replacing  "is 
requested"  with  "has  been  given."  The 
JAA  also  notes  the  need  to  identify  the 
required  operational  status  of  installed 
equipment,  where  this  may  affect 
operation  limitations,  will  be  proposed 
as  an  extension  to  JAR  23.1583(i). 
The  GAMA  states  that  "The  last 
sentence  of  proposed  §  23.1583(h)  is 
confusing  and  subject  to  multiple 
interpretations.  Certain  equipment,  such 
as  deicing  equipment,  might  be 
appropriately  included  in  a  listing  that 
affects  operating  limitations  (flight  into 
known  icing  in  this  example)  but, 
reference  to  the  kinds  of  operation  for 
which  approval  is  requested  may  lead  to 
confusion  and  continue  the  argument 
that  has  been  going  on  for  more  than  ten 
years  with  respect  to  minimum 
equipment  lists  versus  what  is  required 
(required  equipment  lists)  for  a 


particular  operation.  Most  operators  of 
part  23  airplanes,  including  operators  of 
single-engine  personal  use  airplane, 
have  traditionally  equipped  their 
airplanes  according  to  their  personal 
operational  requirements  and 
preferences.  This  will  become  even 
more  true  in  the  near  future  as  alternate 
sole  source  navigational  systems  are 
approved.  The  proposed  wording  of  the 
last  sentence  of  paragraph  23.1583(h) 
appears  to  require  that  a  detailed 
minimum  equipment  list  be  included  in 
the  limitations  section  of  the  AFM.  This 
in  turn  requires  a  supplemental  type 
certificate  for  any  variation  from  the 
manufacturer's  standard  installed 
equipment  Hst.  Such  a  list  might  well  be 
appropriate  as  a  'required'  equipment 
list  for  variouslcinds  of  operations  and 
may  be  interpreted  to  provide 
operational  authority  for  such 
operations.  However,  it  is  more  likely 
that  it  will  perpetuate  the  confusion  of 
what  must  be  operative  and  what  may 
be  inoperative  during  a  particular  flight. 
This  item  needs  further  review." 

The  FAA  agrees  that  reference  in 
§  23.1583(h)  to  the  kinds  of  operation 
within  §23.1525  is  appropriate  instead 
of  repeating  examples  of  kinds  of 
operations.  This  change  and  the  other 
change  suggested  by  the  JAA  are  made 
in  the  final  §  23.1583(h). 

The  FAA  does  not  agree  with  the 
GAMA  that  the  last  sentence  in 
§  23.1583(h)  is  confusing  and  subject  to 
multiple  interpretation.  A  Kind  of 
Equipment  List  (KOEL)  has  been  part  of 
the  limitations  for  many  years.  A 
Minimum  Equipment  List  (MEL)  is  an 
operational  requirement  covered  by  part 
91  and  the  relationship  between  a  KOEL 
and  an  MEL  is  well  established  and  in 
use  by  the  public. 

Except  for  editorial  changes, 
suggested  by  the  JAA,  and  minor 
clarifying  editorial  changes  §  23.1583(h) 
is  adopted  as  proposed. 

Proposal  79 

The  FAA  proposed  to  change 
§  23.1585  to  revise  flight  procedures  and 
scheduled  speeds  that  are  essential  for 
the  safe  operation  of  the  airplane  and 
the  achievement  of  the  scheduled 
performance.  Additionally,  the 
procedures  for  starting  engines  in  flight 
are  considered  necessary  for  all  multi- 
engine  airplanes;  therefore,  the  FAA 
proposed  to  eliminate  the  reference  to 
commuter  category  and  to  turbine 
engines. 

"The  FAA  received  comments  on  this 
proposal  froni  the  JAA  and  the  CAA-UK. 
The  CAA-UK  comment  addresses 
conference  proposals  that  the  FAA 
rejected  and.  as  previously  stated,  this 
preamble  does  not  address  comments  on 
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rejected  conference  proposals.  The  JAA 
notes  that  the  proposed  changes  align 
closely  with  JAR  23. 

The  JAA  believes  that  GAMA 
SpeciBcation  No.  1  is  acceptable  and 
fears  that  certain  of  the  proposed 
changes  may  conflict  with  it.  The  FAA 
recognizes  that  GAMA  Specification  No. 
1  may  need  to  be  revised. 

Also,  the  JAA  states  that  it  is  "unclear 
from  what  the  operating  procedures 
'must  be  •  •  •  segregated' "  in  the 
AFM. 

With  the  addition  of  abnormal 
procedures  to  normal  and  emergency 
procedures  covered  under  the  present 
rule,  the  FAA's  intent  is  that  the  AFM 
be  organized  so  that  abnormal 
procedures  are  clearly  separated  from 
normal  procedures,  etc. 

The  JAA  notes  that  procedures  for 
maintaining  and  recovering  control 
following  engine  failure  above  or  below 
Vmc  are  still  required  in  spite  of  the 
NPRM  explanation  that  these  are  within 
the  scope  of  basic  airmanship  The  FAA 
concurs  with  the  JAA  that  the 
explanation  in  the  NPRM  shows  that 
recovering  of  control  above  and  below 
Vmc  is  within  the  scope  of  basic 
airmanship  These  procedures  were 
inadvertently  left  in  the  text  of  the 
proposed  rule  as  §  23.1585(c)(5); 
therefore,  proposed  paragraph  {c)(5)  is 
omitted  from  the  final  rule. 

The  JAA  states-  "In  spite  of  the 
explanation,  FAR  23.1585(d)  through  (g) 
appear  to  remain  unchanged  although 
(0,  not  required  for  JAR  23,  requires  for 
all  aeroplanes  that  a  restart  envelope 
must  be  established.  In  §  23.1585, 
however,  the  operating  procedures  for 
restarting  of  the  engine(s)  must  be 
furnished  for  multi-engined  aeroplanes 
only  This  inconsistency  will  lead  to 
confusion." 

The  JAA  comment  on  §  23.1585(d) 
through  (g)  indicates  that  the  text  of  the 
NPRM  explanation  may  have  been 
misunderstood.  The  NPRM  explanation 
noted  that  non-flight  items  were 
considered  for  the  NPRM  but  not 
addressed  as  the  NPRM  was  aimed  at 
flight  items.  Thus,  the  FAA  did  not 
intend  to  change  §  23.1585(d)  through 

(g)- 

The  FAA  does  not  understand  the 
JAA's  reference  to  §  23.1585(f)  with 
respect  to  an  engine  restart  envelope  for 
all  airplanes,  since  §  23.1585(f)  concerns 
unusable  fuel  and  indicator  marking. 
Nor  does  the  FAA  understand  the 
inconsistency  suggested  by  the  JAA 
since  the  proposed  restart  procedures 
are  in  paragraph  (c)  which  only  applies 
to  multiengine  airplanes. 

In  response  to  comments  on  proposed 
§  23.235.  as  discussed  under  that 
section,  the  FAA  is  amending 


§  23.1585(a)  to  add  a  requirement  for 
seaplane  handling  procedures  and 
demonstrated  wave  height. 

Also  as  discussed  in  proposal  12,  the 
FAA  decided  that  Vsse  should  not  be  a 
limitation:  therefore,  a  new 
§  23.1S85(c)(6)  is  added  to  require  that 
Vsse  be  furnished  to  the  pilot  in  the 
AFM.  The  FAA  adopts  §  23.1585  with 
the  changes  discussed  above. 

Proposal  80 

The  FAA  proposed  to  reorganize  and 
simplify  §23.1587,  which  specifies  the 
performance  information  that  must  be 
provided  in  the  AFM. 

The  one  comraenter.  JAA,  states  that 
while  the  proposed  changes  move 
considerably  towards  the  proposed  text 
of  JAR  23.1587.  the  JAA  has  already 
decided  that  "the  calculated 
approximate  effect"  on  performance  of 
altitude  and  temperature  is 
unacceptable. 

The  JAA  states  that  the  maximum 
temperature  at  which  compliance  with 
the  cooling  requirements  has  been 
shown  is  wrongly  located  in  the  AFM 
and  that  it  should  appear  as  a  limitation 
in  §  23.1521(e),  as  in  proposed  JAR  23. 
Unlike  proposed  JAR  23.1587,  the  JAA 
notes  that  there  is  no  proposal  to 
address  the  effect  of  factored  winds, 
runway  slope,  or  grass  surfaces  on 
takeoff  and  landing  distances  or  to 
schedule  a  flight-over-water  speed.  The 
JAA  believes  data  are  necessary  for 
meaningful  compliance  with  even  the 
simplest  performance  operating  rules. 

Since  one  of  these  items  were 
proposed  in  the  NPRM,  it  is 
inappropriate  for  the  FAA  to  include 
them  in  the  final  rule  and  the  proposed 
§23.1587  is  adopted  as  proposed. 

Proposal  81 

The  FAA  proposed  to  amend 
§  23.1589(a)  to  publish  the  weight  and 
location  of  each  item  of  equipment  that 
can  be  easily  removed,  relocated,  or 
replaced. 

Since  the  only  comment  received, 
from  the  JAA.  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.1589.  as 
proposed. 

Proposal  82 

The  FAA  proposed  to  amend 
appendix  D  by  adding  a  new  paragraph 
(c),  which  supports  a  new  requirement 
in  §  23.479(c)  concerning  dynamic 
spring-back  of  the  landing  gear. 

Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  appendix  D  is  adopted  as 
proposed. 


Proposal  83 

The  FAA  proposed  to  add  a  new 
appendix  H  that  supports  amended 
§23.521. 

Since  the  only  cemment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  appendix  H  is  adopted  as 
proposed. 

Turbojet  Engines 

While  not  proposing  any  rule  change 
in  the  NPRM.  the  FAA  requested  and 
received  comments  about  changmg  part 
23  to  allow  the  use  of  turbojet  engines 
on  commuter  category  airplanes. 
Comments  were  received  from  the 
ALPA  and  from  the  JAA.  The  ALPA 
opposes  the  use  of  turbojet  engines  and 
believes  that  the  certification  of  turbojet 
airplanes  should  remain  under  part  25 
requirements. 

The  JAA  states  that  since  basic  FAR/ 
JAR  23  includes  turbojets.  "there  is  no 
fundamental  reason  for  excluding  them 
from  commuter  category"  airplanes.  The 
JAA  believes  that  turbojets  provide 
enhanced  reliability  compared  to 
reciprocating  engines.  The  JAA  also 
believes  that  turbojet  engines  provide 
better  airplane  handling  characteristics, 
with  one  engine  inoperative,  than  any 
propeller  driven  airplane  (reciprocating 
or  turbine  engine  powered).  The  JAA 
recognizes  that  part  23  is  intended  to 
provide  a  simplified  airworthiness  code 
appropriate  to  simple  airplane  designs. 
The  JAA  recognizes  that  the  use  of 
turbojet  engines  has  the  potential  to 
convey  a  performance  capability 
involving  design  complexities  not 
envisioned  in  formulating  FAR  23.  The 
JAA  states  that  it  is  not  opposed  to  the 
use  of  turbojet  engines  on  airplanes 
certificated  to  commuter  category 
requirements,  subject  to  a  review  of 
requirements  related  to  a  higher 
performance  capability  (speed  and 
altitude). 

Performance  Limitations  Based  on 
Weight,  Altitude  and  Temperature 
(WAT) 

While  not  proposing  any  rule  change 
in  the  NPRM,  the  FAA  requested 
comment  on  the  need  for  WAT  criteria, 
as  information  or  as  a  limitation  on 
piston-powered  twin-engine  part  23 
airplanes.  It  also  requested  comments 
about  WAT  criteria  on  turbine-powered 
twin-engine  part  23  airplanes, 
specifically  during  takeoff  and  landing. 
The  FAA  received  comments  from  the 
JAA.  the  GAMA.  and  the  ALPA.  The 
ALPA  supports  the  requirement  that 
WAT  information  be  furnished  during 
the  certification  process.  The  ALPA 
cites  the  variety  of  operational  uses, 
including  scheduled  air  carrier  and 
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regional  airline  service,  and  die  need  far 
"cme  level"  of  safety  as  justificatioii. 
The  GAMA  'lielieves  that  WAT 
infannaticm  is  usefa)  but  certainly  not 
the  only  way  to  present  operating  data 
for  any  airplane"  and  that  making  WAT 
criteria  an  airplane  or  operating 
limitation  for  part  23  airplanes  is  "an 
unnecessary  and  unjustified  expansion 
or  redirection  of  operating  criteria."  The 
JAA  generally  supports  the  use  of  WAT 
criteria  for  part  23  airplane 
certifications.  The  JAA  believes  that  the 
chance  of  a  single-engine  failure  on  any 
airplane  is  high.  Also,  the  JAA  warns 
that  safety  considerations  include 
airplane  occu{)ents  and  personnel  aa 
the  ground.  According  to  the  JAA, 
transport  category  airplanes  do  this  by 
limithig  the  operation  of  the  airplane. 
Beyond  the  point  where  takeoff  can  be 
rejected,  one-engine-inoperative  climb 
must  guarantee  obstacle  clearance.  The 
JAA  recognizes  the  need  for  generally 
similar  requirements  for  commuter 
category  airplanes. 

The  JAA  believes  that  a  continued 
flight  cap^ility  would  preclude  the 
operation  of  single-«igine  airplanes. 
Also,  the  JAA  believes  that  airplane  size 
and  stall  speed  provide  characteristics 
that  permit  safe  landings. 

The  JAA  points  out  that  between  the 
two  extraooes  vrithin  present  part  23 
(from  single-engine  airplanes  to 
commuter  category  airplanes)  lie  the 
light  twin-engine  reciprocating  and 
turbine  engine  airplanes,  ranging  firom 
four  to  nine  seats  and  4.000  to  12,500 
pounds.  The  JAA  notes  that,  for  these 
types  of  airplanes,  it  would  be 
burdensome  to  require  compliance  with 
full  net  flight  path  obstacle  clearance.  In 
the  JAA's  opinion,  a  safe  forced  landing 
becomes  less  satisihctory  vhth  increased 
takeoff  weight,  involving  longer 
stopping  distances  even  for  the  same 
landing  speed.  The  JAA  notes  that  twin- 
engine  airplanes  have  other  significant 
adverse  characteristics  compared  to 
single-engine  airplanes.  First,  an  engine 
failure  is  twice  as  probable,  second, 
asymmetric  power  demands  immediate 
pilot  action. 

The  JAA  also  points  out  that  the 
inability  to  ccmtinue  flight  with  one 
engine  inoperative  creates  the  following 
situatian-  The  chance  of  a  second  engine 
faihue  is  increased;  a  suitd>le  site  for  an 
emergency  landing  is  reduced;  and  the 

{)iIot  resists  the  inevitable  forced 
anding  and  tries  to  maintain  fli^t 
Training,  under  more  favorable 
conditions,  may  have  tau^t  the  pilot  to 
expect  sucoaae  in  these  situations.  In 
unfavorable  conditions,  attempts  to 
maintain  flight  lead  to  loss  of  airspeed 
at  high  asynoMtric  power  and, 


conunonly,  loss  of  directional  control 
that  reeuhs  in  a  staU/spin  aoddent 

The  JAA  advocates  certification  and 
operations  criteria  for  multiengine 
airplanes  that  blend  the  perfbrmance 
re<^jirements  Cor  a  singl»angine 
airplane  and  a  transport  category 
airplane.  The  JAA  believes  th^t  the 
reouirements  accept  a  limited  period  for 
risk  just  before  and  just  after  liftoff 
where  engine  failure  may  not  be  fully 
accounted  for.  The  JAA  believes  that  the 
application  of  WAT  limits  clearly 
accoimts  for  actual  conditions,  although 
the  climb  gradient  requirements  are 
lower  than  those  of  FAR/JAR  25. 

The  JAA  recommends  using 
compensating  operational  criteria,  like 
transport  category  airplanes  use.  for  the 
lower  peifonuance  commuter  category 
airplanes.  Cockpit  visibility  and  a 
reasonable  maximum  speed  provide 
adequate  compensation  for  takeoff  so 
the  pilot  can  see  and  avoid  obstacles  as 
the  airplane  retiims  for  landing.  The 
JAA  does  not  propose  a  distinction 
between  redprocating  and  turbine 
engines.  Where  appl^able,  the  WAT 
criteria  should  be  imposed,  in  the  JAA's 
opinicm,  as  limitations  through  the 
Abplane  Flight  Manual  (AFM). 

"nie  JAA  does  not  believe  that  such 
proposals  would  involve  costs 
disproportionate  to  the  benefits.  The 
JAA  suggests  that  the  comment  from  the 
airworthiness  conference,  that  such 
criteria  would  "eliminate  the 
certification  of  an  entire  class  of 
airplanes."  is  an  exaggeration.  The 
proposals  are  achievable,  in  the  JAA's 
view,  by  typical  modem  light  twin- 
engine  airplanes  with  realistic  payloads. 
particularly  the  more  significant 
executive/air  taxi  airplanes.  It  is  the 
JAA's  opinion  that  adopting  this 
concept  would  instill  a  greater 
awdreness  of  performance  consideratian 
in  pilots  from  an  early  stage  of  their 
training. 

The  ^\A  also  believes  that  the  climb 
and  handling  qualities  requirements  of 
present  §§  23.65  and  23.67  are  illogical 
and  unreasonable.  The  JAA 
recommends  using  WAT  critoia,  so  it 
apphes  equally  to  all  airplane 
operations,  because  it  offers  improved 
airplane  capability. 

The  JAA  points  out  that  the 
manufacturers  of  "WAT  type"  airplanes 
routinely  determine  performance  under 
a  wide  range  of  conditions.  The  JAA 
also  notes  that  flight  manuals  produced 
to  the  widely  accepted  General  Aviation 
Manufacturers  Assodation  (GAMA) 
specification  already  contain 
performance  data  beyond  the  minimum 
requirements  of  part  23.  Additional 
testing  or  sdieduled  data  create  no 
additional  costs  in  the  JAA's  opinion. 


The  JAA  nolae  tiurt  present  draft  JAR  23 
appttee  WAT  Hmfts  only  to  piston- 
engine  airplanes  above  6.000  pounds 
and  turbine  engine  airplanes  and  that  it 
has  been  proposed  to  the  JAR 
Operations  Group  that  WAT  limits  be 
applied  to  all  JAR  23  airplanes  in 
commercial  operation. 

Kegnlatory  Evalaation  Soounary 

This  section  summarizes  the  foil 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  detailed  estimates  of 
the  economic  consequences  of  this 
regulatory  action.  This  summary  and  the 
fiiJl  evaluation  quantify,  to  the  extent 
practicable,  estimates  of  the  costs  and 
benefits  to  the  private  sector, 
consiuners,  and  Federal.  State,  and  local 
governments. 

Executive  Order  12291,  dated 
February  17, 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  to  modify  existing  regulations  only  if 
potential  benefits  to  society  outweigh 
potential  costs  for  each  re^ilatory 
change.  The  order  also  requires  the 
preparation  of  a  R^ulatoiv  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  onergency 
situations  or  other  narrowfy-defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  to 
have  a  m^or  increase  in  consumer 
costs,  or  to  have  a  significant  adverse 
effect  on  competitimi. 

The  FAA  has  determined  that  this 
rule  is  not  major  as  defined  in  the 
Executive  Order.  This  section  contains  a 
suqunary  of  the  regulatory  evaluation,  a 
regulatory  flexibility  determination  as 
required  by  the  1980  Regulatory 
Flexibility  Act,  and  an  international 
trade  impact  assessment.  The  complete 
regulatory  evaluation,  which  contains 
m<ve  detailed  eoanomic  information 
than  this  summary  provides,  is  available 
inthedodcet 

Cost-Benefit  Analysis 

Costs 

Of  the  rule's  79  amendments,  only  six 
will  result  in  more  than  negligible  costs 
of  compliance  for  airplane 
manufacturers.  Each  of  these  six 
amendments  requires  additional  testing 
or  analysis,  costing  about  $5,800  per 
airplane  certification.  Qae  of  the 
amendments.  §  23.851,  also  requires  a 
fire  extinguisiier  in  all  part  23  airplanes 
that  are  produced  under  foture 
certifications.  Other  regiilations  already 
require  fire  extinguishers  in  airplanes 
with  greater  than  six  passengers  and  in 
commuter  airplanes.  For  purposes  of 
estimating  the  cost  of  this  requirement, 
the  FAA  assumes  a  worst  case  scenario 
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under  which  all  future  part  23 
certifications  will  involve  airplanes 
with  six  or  fewer  passengers.  Hie  FAA 
estimates  that  a  fire  extinguisher  and  a 
smtable  bracket  cost  $40. 

The  FAA  assumes  that  an  average  of 
five  airplanes  will  be  certified  imder 
part  23  each  year  diuing  the  period  of 
analysis  from  1993-2012.  Based  on 
discussions  with  industry,  the  FAA  also 
assumes  that,  during  the  first  year 
following  certification,  60  airplanes  will 
be  produced  per  certification.  In  the 
second,  third,  and  fourth  years 
following  certification,  120  airplanes 
per  year  are  assumed  to  be  produced.  In 
the  fifth  cmd  subsequent  years,  100 
airplanes  per  year  are  assiuned  to  be 
produced.  Based  on  this  assmnption, 
the  costs  of  the  rule  over  the  20-year 
period  of  analysis  total  $3.7  million 
($1.5  million  discoimted)  or  about  $48 
per  airplane  produced. 

Benefits 

The  benefits  of  the  rule  are  two-fold. 
First,  the  rule  is  expected  to  enhance 
safsty.  An  examination  of  accidents  that 
might  have  been  prevented  by  this  rule 
indude  those  involving  control  locks 
that  wrere  not  removed  prior  to  flight 
(seven  accidents  over  a  five-year  period 
with  five  fatalities,  three  airplanes 
destroyed,  and  four  substantially 
damaged)  and  multiengine  stall/spin 
accidents  (four  accidents  over  eignt 
years,  resulting  in  nine  fatalities  and  all 
airplanes  destroyed).  Had  those 
accidents  been  avoided  by  the  rule,  the 
benefits  would  be  $5.4  million  per  year. 

Othw  safety  benefits  will  be  realized 
from  the  rule.  The  reouirement  to 
demonstrate  l.Sg  pitoi  maneuver 
capability  will  ensure  that  a  pilot  can 
make  30<legree  banked  turns  and  slow 
down  from  potential  overspeed 
conditions  without  encoimtering  low- 
speed  buffstiog.  Determination  of  spin- 
up  and  spring^ck  loads  will  ensiire 
that  landing  gear  fore  and  aft  (h^  loads, 
v^ch  affect  both  landing  gear  and  wing 
strength,  will  be  considered  in  the 
design  of  new  part  23  airplanes.  The 
requirement  that  airplanes  be  free  from 
flutter  will  ensure  that  this  dangerous 
phenomenal  does  not  occur,  even  after 
fatigue  failure.  The  rule  also  requires 
that  additional  information  about 
poceduies.  speeds,  and  configurations 
for  a  glide  ftmowing  an  engine  failure 
for  single-emgine  aiq>lanes  and 
procedures  for  restarting  engines  in 
fli^  for  mtUtiengine  airplanes  be 
induded  in  the  airplane  flight  manual. 
This  information  can  lessen  the 
consequences  of  emergency  lanrfingn 
after  engine  failures.  Although  the  FAA 
has  not  quantified  the  benefits  of  these 


requirements,  the  benefits  exceed  the 
gennally  minor  costs. 

There  were  108  recorded  acddents 
that  occurred  from  January  1989 
through  April  1991  in  which  there  was 
fire  after  impact  Although  the  nund>er 
of  fatalities  and  injuries  in  these 
acddents  that  could  have  been  avoided 
cannot  be  determined,  it  is  likely  that 
the  presence  of  a  fire  extinguisher  could 
have  mitigated  the  consequences  in  at 
least  some  of  these  fires. 

Less  than  $194,000  in  average  annual 
acddent  losses  needs  to  be  averted 
aimually  to  render  this  rule  cost- 
benefidal.  For  those  control  system  lock 
and  multiengine  stall/spin  acddents 
that  could  have  been  prevented  or 
mitigated  bv  the  provisions  of  this  rule, 
the  annual  losses  averaged  $5.4  million. 
This  exceeds  the  $194,000  threshold 
value,  thus,  the  rule  is  cost-benefidaL  In 
addition,  the  avoidance  of  fatalities 
because  of  the  presence  of  fire 
extinguishers  in  affected  airplanes  will 
further  increase  the  benefits.  Finally, 
other  requirements,  such  as  those 
discussed  above,  will  provide  additional 
safety  benefits. 

Another  valuable  additional  benefit  of 
this  rule  is  that  it  comports  to  a  large 
extent  %vith  international  requirements, 
particularly  the  Joint  Aviation 
Requirements  (JAR)  of  the  Joint  Aviation 
Authorities  (JAA).  The  creation  of 
common  international  standards,  at 
harmonization,  will  benefit 
manufacturers  in  the  U.S.  and  those  in 
the  countries  of  the  JAA. 

The  rule  modifies  certain  testing 
requirements  and  allows  optional 
evaluations  and  analysis,  lliis  may 
result  in  cost  savings.  However,  the 
FAA  does  not  have  suffident 
information  to  quantify  such  savings. 

Regulatory  FlexJlnlity  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  Federal  agendes  to 
review  nues  that  may  have  a 
"significant  economic  impact  on  a 
suMtantial  number  of  small  entities." 
FAA  Order  2100.14A.  Regulatory 
Flexibility  Criteria  and  &iidance. 
contains  criteria  for  determining 
lyhether  a  proposed  or  existing  rule  has 
a  significant  economic  impact  on 
substantial  number  of  smul  entities. 

The  entities  that  will  be  affscted  by 
this  rule  are  the  manufacturers  of 
airplanes  certificated  under  part  23. 
Based  on  the  Rwulatory  Flexibility 
Criteria  and  Guidance,  the  size 
threshold  for  manufacturers  is  75  or 
fawer  enq>loyees  and  the  cost  thrediold 
is  $18,200  in  1992  dollars. 

Approximately  14  affacted 
manufBctuiers  are  considered  to  be 
small  entities.  The  annual  cost  of  the 


rule  per  certification  during  peak 
production  is  estimated  to  be  $5,700. 
which  is  substantially  less  than  the  cost 
threshold  limit  dted  above.  Therefore, 
the  FAA  has  determined  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  InqMct  Assessment 

The  rule  will  have  little  or  no  impact 
on  international  trade.  Both  foreign  and 
domestic  manufacturing  seeking  t3rpe 
certification  in  the  United  States  will  be 
required  to  comply  vrith  the  rule.  The 
Joint  Aviation  Autiiorities  (JAA)  is 
induding  many  of  the  sections  in  this 
rule  to  humonize  with  U.S.  aviation 
regulations.  It  is  expected  that  other 
countries  vrih  also  adopt  these 
requirements. 

Federalism  Loiqilications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Ordett  12612, 
it  is  determined  that  this  regulation  will 
not  have  suffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclnsioa 

The  FAA  is  revising  the  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes  as  a 
result  of  commmts  received  in  reply  to 
the  Small  Airplane  Airworthiness 
Review  Program  Notice  No.  4  dated  Jime 
28, 1990.  The  notice,  vdiidi  addresses 
airframe  and  flight  items,  was  published 
as  a  result  of  recommendiations 
discussed  at  the  Small  Airplane 
Airworthiness  Review  Coi^rence  held 
on  Odober  22-26, 1984  in  St  Louis, 
Missouri.  Originally,  the  proposals 
reflected  updated  safety  standards  and 
advancements  in  technology  while 
reducing  the  regulatory  burden  for  some 
requirements  and  mAJntpiniTip  an 
acceptable  level  of  safety. 
Harmonizatim  with  the  European  Joint 
Aviation  Authorities  Joint 
Airworthiness  Requirements  became  • 
dominant  factor  at  the  dose  of  the 
extended  Notice  of  Proposed 
Rulemaking  comment  period,  December 
14. 1990.  Considerable  effort  was 
invested  to  harmonize  these 
airworthiness  standards  because  aircraft 
industry  estimates  indicate  reduced 
overall  certification  costs.  These 
airworthiness  standards  vrill  continue  to 
provide  adequate  levels  of  safety  fx 
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0)  The  Hmita  at  tdiidi  oompUanca 
wUh  each  appUcaUe  fligbt  raq^iimnant 
of  dila  subpart  is  shown. 

3.  Section  23.25  is  amandad  by 
laviaing  paiapaph  (aX2Xi)  to  laad  as 
fblkms: 


|3S>M  WtlgM 


!Si 


Thia  lendaltaB  ia 
under  DOTnai 


FWxfliility  Act. 

■ed  iignillcant 
nagoktaiyPoUdaaand 
Prooadvaa  (44  PR  11034;  FshraarT  26, 
\9T9l  A  lapillnn  eeafaMtfBB  of  fte 

ar  _ 
Flexibility  Oateradnatfoo  and 
btematianal  Tkade  Impact  Analysis, 
hss  been  placed  in  die  dockaL  A  o^ 
may  be  oMaiaed  by  camactfaig  the 


List  arSakisclB  in  14  Cn  Psrt  23 

Airoali*  Air  tmnspottatkay  Airiatiop 
saiBcy,  saMty. 

IhomI  te  VPsridagtoB.  DC  fla  )n)y  n. 
1M9. 


ActiMig  AdoiMtb  utut. 


Accordingly,  the  Federal  Aviation 
Administratian  amends  14  CFR  pert  23 
of  tbe  Federal  Aviatian  Rsgolatiaas  as 
follows: 

PARTM    AIRWOHTWWBK 
8TAN0AINM:  NORMAL,  UTUTY, 


CA710QRY  AMPLANeS 

1.  The  euthotity  citation  far  pert  23 
continues  to  read  as  follows: 

<l1bwlljl4tUAC  1344.  \3$MA  1365. 
1421.  M23, 142S.  14U.  1429.  awi  1430;  40 
U^C  106(g). 

Z.  Sectioa  23.23  is  rerised  to  reed  as 

follows: 


(a)  Ranges  of  vreights  snd  centers  of 
gravity  within  whidi  the  airplane  may 
be  safely  operated  must  be  established. 
If  a  weight  and  center  of  gravity 
combination  is  sUowable  only  within 
certain  lateral  load  distribution  limits 
that  could  be  inadvertently  ootcooded. 
these  limits  must  be  estabU^ed  far  the 
corresponding  weight  and  center  of 
gravity^comb^tions. 

(b)  The  loed^distribaticm  limits  msy 
not  exceed  any  of  the  foDowtng: 


(1)  The  selected  Uniits; 


I  TIm  Hniils  at  vddcfa  die  structure 
is  proven;  or 


J  Met  less  than  the  weight  with— 
Q)  Badk  aaet  oocunied.  assuming  a 
weight  of  170  noonoa  loir  eedl  occupant 
for  nonnal  and  mmmutw'  catagdrv 
airplanes,  snd  100  pounds  for  utiUty 
snd  acrobatic  category  airplanae^  except 
that  88^  other  thin  pilot  seets  may  be 
placarded  for  a  lesser  weight;  and 
(AJ  00  at  fun  cap«:ity.  and 
(B)  At  leeat  anovq^  raM  fior  maximum 
continuous  powar  operation  of  at  least 
30  minutes  for  day>VFR  approved 
airplanes  and  at  least  45  murates  far 
ni^'VFR  and  JFK  approved  airplaaea; 
or 
•       *       •       •       • 

4.  Section  23.33  is  amended  by 
revising  paragraph  (dX2)  to  read  as 
foDovrs: 


laiM 


(d)»  •  • 

(2)  With  die  govemcr  inoperative,  dm 
propeller  OMoae  ei  me  loweai  possioie 
pitoi.  with  trinoff  power,  the  airplane 
stationary,  and  no  wind,  eidier— 

(i)  A  means  to  limit  the  maximum 
engine  speed  to  103  paroaot  of  die 
maximimi  alloweUe  tdoaoff  r.pjn..  or 

(11)  For  an  engine  with  an  approved 
overspeed.  e  meens  to  limit  the 
maximum  engine  and  propeller  speed  to 
not  more  ttan  the  maximum  approved 
overspeed. 

9.  Secticm  23.45  is  amended  by 
removing  pera^aph  (e).  by 
redesignating  paragraph  (Q  as  paragraph 
(e),  by  ammding  the  cross-refiRmce  in 
newly  redesignated  paragrqih  (e)(2) 
from  (Q(3)  to  (eX3).  by  amending  the 
cross-refeences  in  newly  redes^oated 
paragraph  (eM5)  introductory  text  from 
(f)(3)  and  (f)(4)  to  (eM3)  and  (e)(4). 
respectively,  and  by  revising  paragraphs 
(b)  and  (d)  to  read  as  follows: 


123.46 


(b)  The  performance  deta  must 
correspond  to  the  proptdsive  power  or 
thrust  availaUe  uxKler  die  jperticular 
ambient  atmospheric  concutions,  the 
particular  flight  condition,  and  the 
relative  humidity  specified  in  paragraph 
(d)  (rfdiis  section. 

(d)  The  perfannance.  as  affscted  by 
engine  power  or  thrust,  must  be  basM 
on  s  relative  humidity  of— 


(1)  80  percent,  at  and  below  standard 
temperttbae;  and 

(2)  34  percent,  at  and  above  standard 
temperature,  phia  507. 

(3)  Between  the  two  temperatures 
listed  in  peiwraphs  (dXD  and  (d)(2]  of 
this  aacdon,  the  relative  himiidity  must 
varyUnoarty. 

6.  Sectioa  23.53  is  amanded  by 
reviaing  paiagnpha  (a),  (bXDOi).  and 
(bM2)  to  feed  aa  ibQows: 

•2SJ3  TMNoVapeeda. 

(a)  For  muhiaooglne  normal,  utility, 
and  acrobatic  category  airplanes,  the 
rotation  speed.  Vr.  may  not  be  less  than 
Vticdetennined  in  accordance  vrith 
§23.140. 

(b)*  •  • 

(D*  •  • 

(U)  Any  lesser  speed,  not  less  than  1.2 
Vsi.  thst  is  shown  to  be  safe  for 
continued  fligjht  or  land-bade,  if 
applicable,  imder  all  condidons. 
indodins  turbulence  and  complelo 
feihirt  of  die  critical  engine. 

(2)  For  sfaigle-engine  airplanes,  any 
need,  not  leaa  than  1.2  Vsi.  diat  ia 
aiiowD  to  be  safe  under  all  conditions, 
induding  turbulence  and  complete 
engine  failure. 
•       •       •       •       • 

7.  Section  23.65  ia  amended  by 
revising  paragraph  (a)  to  reed  as  fallows: 


ISMS    aMb:M< 

(a)  Each  airplane  must  have  a  steedy 
angle  of  cUmb  at  sea  level  of  at  least  1:12 
for  landplanea  or  1:15  for  seaplanes  and 
amphiUms  with— 

(1)  A  speed  not  less  than  1.2  Vsi; 

(2)  Not  more  than  maximum 
continiions  power  on  each  engine; 

(3)  The  landi^  gear  retracted; 

(4)  Hie  wing  &pt  in  the  takeoff 
poaiUou;  and 

(5)  Tbe  cowl  flaps  or  other  means  for 
controlling  die  engine  cooling  air 

>ly  in  the  poaition  used  in  the 
coodng  tests  recioired  by  §§  23.1041 
23.1047. 


8.  Section  23.141  is  revised  to  read  as 
follows: 


123.141 

The  airplane  must  meet  the 
requirements  of  §§  23.143  through 
23.253  at  all  practical  loading 
conditions  and  operating  altitudes  far 
which  certification  has  biaen  requested, 
not exceedingthe maximum  operating 
altitude  estabhshed  under  S  23.1527. 
and  without  requiring  exceptional 
I^loting  akill,  alotness,  or  stroigth. 

9.  Section  23.143  is  amended  by 
removing  the  word  "Dive"  in  paragraph 
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(a)(4)  and  inserting  the  word  "Descent" 
in  its  place,  and  by  revising  the  force 
table  in  paragraph  (c)  to  read  as  follows: 

123.143   GaneraL 


(c)-  •  • 

Values  in  pounds  of 

force  as  applad  to 

the  stick,  control 

Pitch 

Rol 

Yaw 

wheal,  Of  rudder 

pedals 

(a)  For  temporary 

application: 

Stick 

60 

30 

Wheel  (Two 

hands  on  rim)  . 

75 

60 

•••••••••• 

Wheel  (One  hand 

SO 

Rudder  Pedal 

150 

(b)  For  piatonged 

f>--^|i,,n*-'  — 

10 

5 

ao 

10.  Section  23.145  is  revised  to  raed 
as  follows: 

123.145    Longitudinal  oenlroL 

(a)  With  the  airplane  as  nearly  as 
possible  in  trim  at  1.3  Vsi,  it  must  be 
possible,  at  speeds  below  the  trim 
speed,  to  pitch  the  nose  downward  so 
that  the  rate  of  increase  in  airspeed 
allows  prompt  acceleration  to  the  trim 
speed  with — 

(1)  Maximum  continuous  power  on 
each  engine: 

(2)  Power  off;  and 

(3)  Wing  flap  and  landing  gear— 
(i)  retracted,  and 

(ii)  extended. 

(b)  No  change  in  trim  or  exertion  of 
more  control  force,  as  specified  in 

§  23.143(c),  than  can  be  readily  applied 
with  one  hand  for  a  short  period  of  time 
may  be  required  for  the  foUowing 
maneuvers: 

(1)  With  the  landing  gear  extended, 
the  flaps  rettacted,  and  the  airplanes  as 
nearly  as  ponible  interim  at  1.4  Vsi. 
extend  the  flaps  as  rapidly  bb  possible 
and  allow  the  airspeed  to  transition 
from  1.4Vso  to  1.4  Vso: 

(i)  With  power  ofi^.  and 

(ii)  With  the  power  necessary  to 

maintain  level  flight  in  the  initial 

condition. 

(2)  With  the  landing  gear  and  flaps 
extended — 

(i)  With  power  off  and  die  airplane  as 
nearly  as  piossible  in  trim  at  1.3  Vso. 
quicUy  apply  takeo£F  power  or  thrust 
and  retract  die  flaps  as  rapidly  as 
possible  tQ  the  recommended  go-around 
setting  while  attaining  and  maintaining, 
as  a  minimum,  the  speed  used  to  show 
compliance  with  §  23.77.  Retract  the 
gear  when  positive  rate  of  dimb  is 
established;  and 

(ii)  With  power  off  and  in  level  flight 
at  l.lVso,  and  the  airplane  as  nearly  as 


possible  in  trim  at  1.2  Vso.  it  must  be 
possible  to  maintain  approximately 
level  flight  while  retracting  the  flaps  as 
rapidly  as  possible  with  simultaneous 
application  of  not  more  than  maximiun 
continuous  power.  If  gated  flap 

Eositions  are  provided,  the  airplane  may 
B  retrimmed  between  eech  stage  of 
retraction,  and  the  airplane  may 
accelerate  to  a  speed  that  is  1.1  times 
the  minimum  steady  flight  speed 
obtained  fsa  the  flap  gate  position. 

(3)  With  maximum  takeoff  power, 
landing  gear  retracted,  flaps  in  the 
takeoff  position,  and  the  airplane  as 
nearly  as  possible  in  trim  at  Wpe, 
appropriate  to  the  takeoff  flap  position, 
retract  the  flaps  as  rapidly  as  possible 
while  maintaining  constant  speed. 

(4)  With  power  off.  flaps  and  landing 
gear  retracted,  and  the  airplane  as  nearly 
as  possible  trim  at  1.4  Vs,  apply  takeoff 
power  rapidly  while  maintaining  the 
same  ainnpeed. 

(5)  WitD  power  off,  landing  gear  and 
flaps  extended,  and  die  airplane  as 
nearly  as  possible  in  trim  at  1.4  Vso, 
obtain  and  maintain  airspeeds  between 
1.1  Vso  end  mther  1.7  Vso  or  Vr, 
whichever  is  lower. 

(c)  At  speeds  above  Vmo/Mmo  and  up 
to  Vd/Md.  •  maneuvering  capatrility  of 
1.5  g  must  be  demiMistrated  lo  provide 
a  margin  to  recover  from  upset  ot 
inadvertent  speed  increese. 

(d)  It  must  be  possible,  with  a  pilot 
control  force  of  not  more  than  10 
pounds,  to  ""»<"*•«"  a  speed  of  not  more 
than  1.3  Vsot  during  a  power-off  glide 
with  landing  gear  and  wing  flaps 
extended,  for  any  weight  m  the  airplane, 
up  to  and  including  the  maximum 
weight 

(e)  By  using  normal  flight  and  power 
controb.  except  as  otherwise  noted  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  it  must  be  possible  to  establish 
a  zero  rate  of  descent  at  an  attitude 
suitable  for  a  controlled  lanHing  without 
exceeding  the  operational  and  structural 
limitations  of  the  airplane,  as  follows: 

(1)  For  single-engine  and  multiengine 
airplanes,  without  the  use  of  the 
primary  lonmtudinal  control  system. 

(2)  For  multiengine  airplanes — 
(i)  Without  the  use  of  tne  primary 

directional  control;  and 

(ii)  If  a  single  fiailtire  of  any  one 
connecting  or  transmitting  link  wotUd 
affect  both  the  longitudinal  and 
directional  primary  control  sj^em, 
without  die  primary  longitudinal  and 
directional  control  system. 

11.  Section  23.147  is  revised  to  read 
as  follows: 


level  within  S  degrees,  to  make  sudden 
changes  in  heeding  safely  in  both 
directions.  Hiis  must  be  shown  at  1.4 
Vsi  with  headins  changes  up  to  15 
degrees  (except  that  the  heading  diange 
at  which  the  rudder  force  corresponds 
to  the  limits  specified  in  §  23.143  need 
not  be  exceeded).  «vith  the — 

(a)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  positicm; 

(b)  Remaining  engines  at  maximum 
continuous  po%ver; 

(c)Landii^aaar— 

(1)  Retracted;  and 

(2)  Extended;  and 

(d)  Flaps  in  the  most  Cavorable  climb 
position. 

12.  Section  23.149  is  amended  by 
replacing  the  word  "recovery"  In 
pvagraph  (dj  with  the  words  "the 
maneuver"  and  by  revising  paragraphs 
(a),  (b).  and  (c),  to  read  asfollotrs. 


•23.147 

For  each  multiengine  airplane,  it  must 
be  possible,  mdiile  holding  the  vrings 


123.146    MNMiHifn  oonlrol  I 

(a)  Vmc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  meintain  control  o^  the 
airplane  with  thet  engine  still 
inoperative  end  then  wmfatain  ttrai^t 
flimt  at  the  same  speed  with  an  angle 
of  bank  of  not  man  than  5  degrees.  The 
ability  to  maintain  straight  fli^t  at  Vmc 
in  a  static  condition  wi^a  bank  an^ 
of  not  mora  than  5  degrees  must  •l*"  be 
demonstrated.  The  method  used  to 
simulate  critical  engine  failure  must 
represent  the  most  critical  mods  of 
powerplant  failure,  with  respect  to 
controllability  expected  in  service. 

(b)  Vmc  may  not  exceed  1.2  Vst. 
where  Vsi  is  determined  at  the 
maximum  takeoff  weight,  with — 

(1)  Maximum  avail^e  takeoff  power 
or  thrust  on  the  engines; 

(2)  The  most  imnvorable  center  of 
gravity; 

(3)  The  airplane  trimmed  for  takeoCh 

(4)  The  maximum  sea  lev^  talnoff 
weight,  or  any  lesser  weight  necessary 
to  show  Vmc: 

(5)  The  ain)lane  in  the  most  critical 
takeoff  configuration,  with  the  propeller 
controls  in  the  recommended  takeoff 
position  and  the  landing  gear  retracted; 
and 

(6)  The  airplane  airtKMtne  and  the 
ground  efliact  negligible. 

(c)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative 
must  be  established  and  designated  as 
the  safe,  intentional,  one-engine- 
inoperative  speed.  VssE- 

•       •       •       •       • 

13.  Section  23.153  is  revised  to  reed 
as  follows: 

123.153    Control  during  landings. 

It  must  be  possible,  while  in  the 
landing  configuration,  to  safely 
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complete  a  landing  without  exceeding 
the  one  hand  control  force  specified  in 
$  23.143(c)  following  an  approach  to 
land — 

(a)  At  a  speed  5  knots  less  than  the 
speed  used  in  complying  with  the 
requiraments  of  §  23.75  and  with  the 
airplane  in  trim,  or  as  nearly  as  possible 
in  trim,  and  without  the  trimming 
control  being  moved  throughout  the 
maneuver; 

(b)  At  an  approach  gradient  equal  to 
the  steepest  recommended  for 
operational  use:  and 

(c)  With  only  those  power  or  thrust 
changes  that  would  be  made  when 
UnHing  normally  from  an  approach  at 
1.3  Vs.. 

14.  Section  23.155  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§23.156    Etovatoreomrolforeeein 


(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  at  75  percent 
of  maximum  continuous  power  for 
reciprocating  engines,  or  the  maximum 
power  or  thrust  selected  by  the 
applicant  as  an  operating  Limitation  for 
use  during  cruise  for  reciprocating  or 
turbine  engines,  and  with  the  wing  flaps 
and  landing  gear  retracted — 

(1)  In  a  turn,  with  the  trim  setting 
used  for  wings  level  flight  at  Va;  and 

(2)  In  a  turn  with  the  trim  setting  used 
for  the  maximum  wings  level  flight 
speed,  except  that  the  speed  may  not 
exceed  Vne  or  Vmc/Mmo.  whichever  is 
appropriate. 

15.  Section  23.157  is  amended  by 
adding  the  phrase  "but  not  more  than  10 
seconds."  after  the  word  "seconds,"  and 
before  the  word  "where"  in  paragraph 
(a)(2);  by  adding  the  phrase  "but  not 
more  than  7  seconds,"  after  the  word 
"seconds,"  and  before  the  word 
"where"  in  paragraph  (c)(2);  and  by 
revising  paragraph  (b)  to  read  as  follows: 

123.157    RaleofrolL  | 


(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  with — 

(1)  Flaps  in  the  takeoff  position; 

(2)  I  .ending  gear  retracted; 

(3)  For  a  single-engine  airplane,  at 
maximum  takeoff  power,  and  for  a 
multiengine  airplane  with  the  critical 
engine  inoperative  and  the  prop>eller  in 
the  minimum  drag  position,  cuid  the 
other  engines  at  maximum  takeoff 
power;  and 

(4)  The  airplane  trimmed  at  a  speed 
equal  to  the  greater  of  1.2  Vsi  or  1.1 


Vmc.  or  as  nearly  as  poteible  in  trim  for 
strai^t  flight. 

•  •        •        •        • 

16.  Section  23.175  is  amended  by 
revising  paragraphs  (a)(3)  and  fd)(3l  to 
read  as  follows: 

123.175    Demonstration  of  atetlc 
lonQftudlnei  etibUity. 

•  •        •        •        • 

(a)  •  •  • 

(3)  All  reciprocating  engines  operating 
at  maximum  continuous  power,  or 
turbine  engines  operating  at  the 
maximum  power  selected  by  the 
applicant  as  an  operating  limitation  for 
use  during  climb;  and 

((!)••' 

(3)  The  airplane  trimmed  at  a  speed 
in  compliance  with  §  23.161(c)(2). 

•  •        •        •        • 

17.  Section  23.177  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2)  and 
(a)(3)  to  read  as  follows: 

123.177   Static  dkectlonai  and  lateral 
atablllty. 

(a)*  '  • 

(1)  The  static  directional  stability,  as 
shown  by  the  tendency  to  recover  from 
a  skid  with  the  rudder  free,  must  be 
positive  for  any  landing  gear  and  flap 
position  appropriate  to  the  takeoff, 
climb,  cniise.  approach,  and  landing 
configurations,  lliis  must  be  shown 
with  symmetrical  power  up  to 
maximum  continuous  power,  and  at 
speeds  from  1.2  Vsi  up  to  the  maximum 
allowable  speed  for  the  condition  being 
investigated  in  the  takeoff,  climb,  cruise, 
and  approach  configurations.  For  the 
landing  configuration,  the  power  must 
be  up  to  that  necessary  to  maintain  a 
three  degree  angle  of  descent  in 
coordinated  fli^t.  The  angle  of  sideslip 
for  these  tests  must  be  appropriate  to  the 
type  of  airplane.  At  larger  angles  of 
sideslip,  up  to  that  at  which  full  rudder 
is  used  or  a  control  force  Umit  in 

$  23.143  is  reached,  whichever  occurs 
first,  and  at  speeds  from  1.2  Vsi  to  Va, 
the  rodder  pedal  force  must  not  reverse. 

(2)  The  static  lateral  stability,  as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sidesUp,  must  be  positive  for 
any  landing  gear  and  flap  position.  This 
must  be  shown  with  symmetrical 
power,  up  to  75  percent  of  maximum 
continuous  power,  at  speeds  above  1.2 
Vsi  in  the  takeoff  configuration  and  1.3 
Vsi  in  other  configurations,  up  to  the 
maximum  allowable  speed  for  the 
configuration  being  investigated  in  the 
takeoff,  climb,  approach,  and  cruise 
configurations.  For  the  landing 
configuration,  the  power  must  be  up  to 
that  necessary  to  maintain  a  three 
degree  angle  of  descent  in  coordinated 


flight.  The  angle  of  bank  for  these  tests 
must  be  appropriate  to  the  type  of 
airplane  but  in  no  case  may  the  constant 
heading  sideslip  angle  be  less  than  that 
obtainable  with  lO"*  bank,  or,  if  less,  the 
maximum  bank  angle  obtainable  with 
full  rudder  deflection  or  150  pounds 
rodder  force.  The  static  lateral  stability 
must  not  be  negative  at  1.2  Vsi . 

(3)  In  straight,  steady  slips  at  1.2  Vsi 
for  any  land^  gear  and  flap  positions, 
and  for  any  symmetrical  power 
conditions  up  to  50  percent  of 
maximum  continuous  power,  the 
aileron  and  rodder  control  movements 
and  forces  must  increase  steadily,  but 
not  necessarily  in  constant  proportion, 
as  the  angle  of  slip  is  increased  up  to  the 
maximum  appropriate  to  the  type  of 
airplane.  At  larger  shp  angles,  up  to  the 
angle  at  which  full  rudder  or  aileron 
control  is  used  or  a  control  force  limit 
contained  in  §  23.143  is  obtained,  the 
aileron  and  rodder  control  movements 
and  forces  must  not  reverse  as  the  angle 
of  sideslip  is  increased.  Enough  bank 
must  a&ompany  the  sideslip  to  hold  a 
constant  heading.  Rapid  en^  into,  and 
recovery  from,  a  maximum  sideslip 
considered  appropriate  for  the  airplane 
must  not  result  in  uncontrollable  flight 
characteristics. 


§23.179    [Removed] 

18.  Section  23.179  is  removed. 

19.  Section  23.181  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§23.181    Dynamic  Stability. 

(c)  If  it  is  determined  that  the  function 
of  a  stability  aiigmentation  system, 
reference  §  23.672,  is  needed  to  meet  the 
flight  characteristic  requirements  of  this 
part,  the  primary  control  requirements 
of  paragraphs  (a)(2)  and  (b)(2)  of  this 
section  are  not  applicable  to  the  tests 
needed  to  verify  the  acceptability  of  that 
system. 

(d)  During  the  conditions  as  specified 
in  §  23.175,  when  the  longitudinal 
control  force  required  to  maintain 
speeds  differing  from  the  trim  speed  by 
at  least  plus  and  minus  15  percent  is 
suddenly  released,  the  response  of  the 
airplane  must  not  exhibit  any  dangerous 
characteristics  nor  be  excessive  in 
relation  to  the  magnitude  of  the  control 
force  released.  Any  long-period 
oscillation  of  flight  path,  phugoid 
oscillation,  that  results  must  ndt  be  so 
unstable  as  to  increase  the  pilot's 
workload  or  otherwise  endanger  the 
airplane. 

20.  Section  23.201  is  amended  by 
revising  paragraphs  (c),  (d)(2)  (f)(4),  and 
(f)(5)  to  read  as  follows: 


_1    «« s-^ /    «r_l 


I  eA     /    C^Jm*. 


«.<.*    e       1004      /     Diiloa     anri     Dc 


ilofrir 
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(c)  The  vrings  level  stall 
characteristics  must  be  demonstrated  in 
flight  as  follows:  Starting  from  a  speed 
above  the  stall  vmning  speed,  the 
elevator  control  must  be  pulled  bade  so 
that  the  rate  of  speed  leduction  will  not 
exceed  one  knot  per  second  until  a  stall 
is  produced,  as  shown  by  an 
uncontrollable  downward  pitching 
motion  of  the  airplane,  until  the  control 
reaches  the  stop  or  until  the  activation 
of  an  artificial  stall  barrier,  for  example, 
stick  pusher.  Normal  use  of  the  elevator 
control  for  recovery  is  aUowed  after  the 
pitching  motion  h^  unmistakably 
developed  or  after  the  control  has  been 
against  &e  stop  for  not  less  than  two 
seconds,  bi  addition,  engine  powv  may 
not  be  increased  for  recovery  until  the 
speed  has  increased  to  approximately 
1.2  Vs,. 

(d)*  •  • 

(2)  If  power  is  required  during  stall 
recovery,  the  power  used  must  be  di«t 
used  imder  tlu  normal  operating 
procedures  selected  by  the  applicant  for 
this  maneuver;  howrevor,  the  power  used 
to  regain  level  flight  may  not  oe 
increased  until  the  speed  has  increased 
to  approximately  1.2  Vn. 
•       •       •       *       • 

(4)  Povfer.  Power  off;  and  75  percent 
maximum  continuous  power.  If  ^ 
power4o-weight  ratio  at  75  parontt 
continuous  power  provides  undecbable 
stall  characteristics  at  extremely  nose- 
high  attitudes,  the  test  may  be 
accomplished  with  the  power  or  thrust 
required  for  levri  fli^  In  tlie  landing 
configurMion  M  maximum  landing 
weighfand  a  speed  of  1.4  Vso.  but  the 
power  may  not  be  leas  than  50  percent 
of  maximum  continuoas  power. 

(5)  7Wm:  The  aiipkiie  triamwd  at  a 
speed  as  near  1.5  Vm  as  pndicdile. 

21.  Section  23.203  is  amended  by 
revising  paragraph  (b)  introdudory  text. 
(b)(4).  (b)(5).  (c)(1),  (c)(4).  and  (c)(5)  to 
read  as  follows: 

123.203   Turning  fnght  and 


direction  in  the  case  of  turning  fli^ 
stalls,  and  without  exceeding  a  bank 
angle  of  90  degrees  in  the  original 
direction  of  the  turn  M  60  degrees  in  the 
opposite  direction  in  the  case  of 
aooekraied  stalls;  and 

(5)  Exceeding  the  maiHiniim 
permissible  speiad  or  allowable  load 
nctor. 

(c)*  •  • 

(1)  Wing  Flaps:  Retracted,  fully 
extended,  and  in  each  intermediate 
positimi.  as  appropriate. 
*       •       •       •       • 

(4)  Power.  Power  or  thrust  off,  and  75 
percent  iwriTnuni  continuous  power  or 
thrust  If  the  powei^to-weight  ratio  at  75 
percent  continuous  power  or  thrust 
provides  undesirable  stall 
characteristics  at  extremely  nose-high 
attitudes,  die  test  may  be  accomplished 
with  the  power  or  thrust  required  for 
level  flis^  in  the  landing  configuration 
at  maximum  landing  weight  and  a  speed 
of  1.4  Vso,  but  the  power  may  not  be  less 
than  SO  percent  of  maximum 
continuous  power. 

(5)  Trim:  The  airplane  trimmed  at  a 
speed  as  neer  1.5  Vsi  as  practicable. 

22.  Section  23.205  is  emmded  by 
revising  paragraphs  0))(1}  and  (b)(6)  to 
read  as  follower 


123.206   CrWcel  engine  lnopefBU»e 


stall  warning  first  occurs.  In  additioo. 
when  following  the  procedures  xA 
§  23.1585,  the  stall  wamiiw  must  not 
operate  diuing  a  normal  taksofi,  a 
takeoff  continued  with  one  engine 
inoperative  or  approadi  to  landing. 
24.  Section  23.233  is  amended  by 
revising  paragraphs  (a)  and  (b).  and  by 
adding  a  new  peragraph  (d)  to  read  as 
follows: 


(s)  A  90  degree  cross-component  of 
wind  velocity,  demonstrated  to  be  safe 
for  taxiing,  takeoff  end  lunrfing  nnut  be 
establiriied  and  must  not  be  leas  thm 
0.2  Vso. 

(b)  The  airjrfane  must  be  satisfoctorily 
controllable  in  powerH>ff  landings  at 
normal  landing  speed,  withoiit  using 
brakes  at  engine  powei  to  maintain  a 
stndf^  pedi  nntU  the  speed  has 
decreased  to  at  leest  50  peroant  of  the 
speed  at  toudidown. 

(d)  Seaplanes  must  demonstrate 
satisfactory  directional  stability  and 
control  for  water  operations  up  to  the 
maximum  wind  velocity  ^tedfied  in 
paragrei^  (a)  of  this  section. 

25.  Section  23.235  U  revised  to  reed 
as  follows: 


123.236   Taalng^lBlMefl^Md 


(b) 


*  •  • 


(1)  Wing  flaps:  Retracted  and  set  to 
the  position  used  to  show  compliance 
with  S  23.67. 

(6)  Wm:  Level  flisht.  critical  engine 
inoperative,  except  that  for  an  airp^e 

of  6.000  pOimds  or  1ms  mavimum 

%veight  that  has  a  stalling  qieed  of  61 
knots  or  less  and  cannot  maintain  level 
flight  with  tibe  critical  engine 
inoperative,  the  airplane  must  be 
trimmed  for  straig|it  flight,  critical 
engine  inoperative,  at  a  speed  as  near 
1.5  Vsi  as  inecticeble. 

23.  Section  23.207  is  amended  by 
revising  paragraph  (c)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

123.207 


(a)  The  airplane  must  be 
demonstrated  to  have  satisfectory 
characteristics  and  fee  riiock-AeoAing 
mechanism  must  not  damage  the 
structure  of  the  airplane  wrfien  the 
airplane  is  taxied  on  die  roudiest 
ground  that  may  be  reeson^y  enwcted 
in  normal  operation,  and  when  tweofb 
and  lendingi  are  performed  on  unpaved 
runways  hsvlng  the  rouf^Mst  surfooe 
that  may  reasonably  be  eiqieded  in 
normal  opwadon. 

(b)  A  wave  height,  demonstrated  to  be 
safe  far  (^>eration.  and  any  necessary 
water  handling  procedures  (at  seapfanes 
and  amjrfiilrians,  must  be  estaMished. 

26.  Section  23.251  is  revised  to  read 
as  follows: 


(b)  When  dw  stall  has  fiilly  developed 
or  the  elevator  has  reechad  its  stop,  it 
must  be  possible  to  regain  wrings  level 
flight  by  normal  use  oldie  flight 
controls  but  vrithout  increasing  power, 
and  without — 

(4)  Exceeding  a  bank  angle  of  60 
degrees  in  the  original  direction  of  the 
turn  or  30  d^rees  in  the  opposite 


(c)  For  the  staU  teste  required  by 

§  23.201(c),  the  stall  wandng  must  begin 
at  a  speed  exceeding  the  stalling  speed 
by  a  margin  of  not  lass  than  5  knots,  but 
not  more  than  the  peater  of  10  knots  ox 
15  percent  of  the  stalling  speed,  and 
must  continue  until  the  stall  occura. 

(d)  For  all  other  stall  tests,  the  Stan 
warning  must  begin  at  not  less  than  5 
knots  above  the  stall  speed  and  be 
suffidendy  in  advance  of  the  stall  for 
the  stall  to  be  everted  1^  action  after  the 


123.251 

There  must  be  no  vihredon  or 
bufiisting  aevera  enough  to  resuh  in 
structural  damage,  and  eadi  part  of  the 
airplane  must  be  free  from  excessive 
vibration,  under  any  appropriate  speed 
and  power  conditions  up  to  Vq/Md.  In 
addition,  there  must  be  no  buffoting  in 
any  normal  flight  condition  severe 
enough  to  interfere  with  the  satisfectory 
control  of  the  airplane  or  cause 
excesaiw  fiit^oe  to  the  flight  craw.  Stall 
warning  boffating  withinmeee  limits  is 
allowabla. 
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27.  Section  23.253  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

I23.2S3    HIghipMdelMraetertetice. 

•        •     *  •        •        • 

(a)  Operating  conditions  and 
characteristics  likely  to  cause 
ii^advertent  speed  increases  (including 
upsets  in  pitdi  and  roll)  must  be 
simiilated  with  the  airplane  trimmed  at 
any  likely  speed  up  to  Vmo/Mmo-  These 
conditions  and  characteristics  include 
gust  upsets,  inadvertent  control 
movements,  low  stick  force  gradients  in 
relation  to  control  friction,  passenger 
movement,  leveling  off  from  climb,  and 
descent  from  Mach  to  airspeed  limit 
altitude. 

(b)  Allowing  for  pilot  reaction  time 
after  occurrence  of  the  efiiactive  inherent 
or  artificial  speed  warning  specified  in 

§  23.1303,  it  must  be  shown  that  the 
airplane  can  be  recovered  to  a  normal 
attitude  and  its  speed  reduced  to  Vmo/ 
Mmo.  without — 

28.  Section  23.305  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§W.306   Strength  and  defonnitiofk 

(b)  The  structure  must  be  able  to 
suppOTt  ultimate  loads  without  fsiluie 
for  at  least  three  seconds,  except  local 
failiires  or  structural  instabilities 
between  limit  and  ultimate  load  are 
acceptable  only  if  the  structure  can 
sust^  the  required  ultimate  load  for  at 
least  three  seconds.  However  when 
proof  of  strength  is  shown  by  dynamic 
tests  simulating  actual  load  conditions, 
the  three  second  limit  does  not  apply. 

29.  Section  23.321  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

123.321    QMWraL  ! 


from  flight  condition  A  of  §  23.333(d): 
and 


(c)  When  significant,  the  efiiacts  of 
compressibility  must  be  taken  into 
accoimt 

30.  Section  23.361  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(2),  and  the 
introductory  text  of  paragraph  (cj)  to 
read  as  follows:  | 

i23J61    Enghwtorqua.  \ 

(a)  Each  engine  mount  and  its 
supporting  structuie  must  be  designed 
flDT  tne  effects  of—  i 


(c)  The  limit  engine  torque  to  be 
considered  under  paragraph  (a)  of  this 
section  must  be  obtained  by  multiplying 
the  mean  torque  by  a  factor  of — 

31.  Section  23.369  is  amended  by 
revising  the  heading  to  read  as  follows: 

123.369    Raerimtruaa. 


32.  Section  23.371  is  amended  by 
revising  the  heading  and  the 
introductory  text  of  this  section  to  read 
as  follows: 

f23J71    Oyroecopic  and  aerodynamic 


For  turbine-powered  airplanes,  each 
engine  mount  and  its  supporting 
structure  must  be  designed  for  the 
combined  gyroscopic  and  aerodynamic 
loads  that  result,  with  the  engines  at 
mairiimim  continuous  r.p.m.,  imder 
eithw  of  the  following  conditions: 


accelerate  the  tires  and  wheels  up  to  the 
landing  speed  (spin-up)  must  be 
properly  combined  with  the 
corresponding  Instantaneous  vertical 
groimd  reactions,  and  the  forward- 
acting  horizontal  loads  resulting  from 
rapid  reduction  of  the  spin-up  drag 
loads  (spring-back)  must  be  combined 
with  vertical  groimd  reactions  at  the 
instant  of  the  peak  forward  load, 
assuming  wing  lift  and  a  tire-sliding 
coefficient  of  friction  of  0.8.  However, 
the  drag  loads  may  not  be  less  than  25 
percent  of  the  maximum  vertical  ground 
reactions  (neglecting  wing  lift). 

(c)  In  the  absence  of  specific  tests  or 
a  more  rational  analysis  for  determining 
the  wheel  spin*up  and  spring-back  loads 
for  landing  conditions,  the  method  set 
forth  in  appendix  D  of  this  part  must  be 
used.  If  appendix  D  of  this  part  is  used, 
the  drag  components  used  for  design 
must  not  be  less  than  those  given  by 
appendix  C  of  this  part. 

37.  Section  23.485  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


(2)  A  limit  oigine  torque        ' 
corresponding  to  maximum  continuous 
power  and  propeller  need  acting 
simultaneously  with  tne  limit  loaids 


123.397    [Amended] 

33.  Section  23.397(b)  is  amended  by 
removing  the  words  "130  pounds"  in 
the  last  line  of  the  table  and  inserting 
the  words  "150  poimds"  in  its  place. 

34.  Section  23.415  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

123.415   Ground  gust  oendMone. 

(c)  The  tie-down  attachment  fittings 
and  the  surrounding  structure  must  be 
designed  for  limit  load  conditions 
resulting  from  wind  speeds  up  to  65 
knots  horizontally  from  any  mrection 
for  the  weight  determined  to  be  critical 
for  tie-down. 

35.  Section  23.473  is  amended  by 
revising  paragraph  (f)  to  read  as  foUows: 

123.473   Qround  load  condMone  end 
aeeumpdone. 

•  •        •        •        • 

(f)  Energy  absorption  tests  (to 
determine  the  limit  load  factor 
corresponding  to  the  required  limit 
descent  velocities)  mxist  be  made  under 
S  23.723(a)  unless  specifically  exempted 
by  that  section. 

36.  Section  23.479  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  foUows: 

923.479   Level  lendbig  condMone. 

•  •       •       •       • 

(b)  When  investigating  landing 
conditions,  the  drag  components 
simulating  the  forces  required  to 


123.486   Side  loed  condMone. 

(d)  The  side  loads  prescribed  in 
paragraph  (c)  of  this  section  are 
assumed  to  be  applied  at  the  ground 
contact  point  and  the  drag  loads  may  be 
assumed  to  be  zero. 

38.  Section  23.521  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

123.521    Walsr  load  conditions. 

(b)  Unless  the  applicant  makes  a 
rational  analysis  of  the  water  loads, 
§S  23.523  through  23.537  apply.    * 

(c)  Floats  previously  approved  by  the 
FAA  may  be  installed  on  edrplanes  that 
are  certificated  under  this  part,  provided 
that  the  floats  meet  the  criteria  of 
paragraph  (a)  of  this  section. 

39.  A  new  $  23.523  is  added  xmder  the 
heading  "Water  Loads"  to  read  as 
foUows: 

123.823    Deeign  welghta  and  center  of 
gravity  poeMone. 

(a)  Design  weights.  Tlie  water  load 
requirements  must  be  met  at  each 
operating  weight  up  to  the  design 
l^inHing  wei^t  except  that,  for  the 
takeoff  condition  prescribed  in  $  23.531, 
the  design  water  takeoff  weight  (the 
m^Trimiim  weight  for  water  taxi  and 
takeoff  nin)  must  be  used. 

(b)  Center  of  gravity  positions.  The 
critical  centera  of  gravity  within  the 
limits  fu  which  certification  is 
requested  must  be  considered  to  reach 


UMI 
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maximum  design  loads  for  each  part  of 
the  seaplane  structure. 

40.  A  new  §  23.525  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 

123.525    Application  of  loads. 

(a)  Unless  otherwise  prescribed,  the 
seaplane  as  a  whole  is  assumed  to  be 
subjected  to  the  loads  corresponding  to 
the  load  fectors  specified  in  §  23.527. 

(b)  In  applying  the  loads  resulting 
firom  the  load  factors  prescribed  in 
§23.527,  the  loads  may  be  distributed 
over  the  hull  or  main  float  bottom  (in 
order  to  avoid  excessive  local  shear 
loads  and  bending  moments  at  the 
location  of  water  load  appUcation)  using 
pressures  not  less  than  those  prescribed 
in  §  23.533(b). 

(c)  For  twin  float  seaplanes,  each  float 
must  be  treated  as  an  equivalent  hull  on 
a  fictitious  seaplane  with  a  weight  equal 
to  one-half  the  weight  of  the  twin  float 
seaplane. 

(d)  Except  in  the  takeoff  condition  of 
§  23.531,  the  aerodynamic  lift  on  the 
seaplane  during  the  impact  is  assumed 
to  be  y-s  of  the  weight  of  the  seaplane. 

41.  A  new  §  23.527  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 

f  23.527    Hull  and  main  float  load  factors. 

(a)  Water  reaction  load  factors  Uw 
must  be  computed  in  the  following 
manner: 

(1)  For  the  step  landing  case 


n  ^1  Yso 

(2)  For  the  bow  and  stem  landing 
cases 


-        QV, 


•w 


S£L 


K, 


(b)  The  following  values  are  used: 

(1)  nw=water  reaction  load  factor  (that 
is,  the  water  reaction  divided  by 
seaplane  weight). 

(2)  Ci=empirical  seaplane  operations 
factor  equal  to  0.012  (except  that  this 
factor  may  not  be  less  than  that 
necessary  to  obtain  the  minimum  value 
of  step  load  factor  of  2.33). 

(3)  Vso=seaplane  stalling  speed  in 
knots  with  flaps  extended  in  the 
appropriate  landing  position  and  with 
no  slipstream  eCEsct. 

(4)  9^Angle  of  dead  rise  at  the 
longitudinal  station  at  which  the  load 
factor  is  being  determined  in  accordance 
with  figure  1  of  appendix  H  of  this  part. 

(5)  Wsseaplane  landing  weight  in 
pounds. 


(6)  Kisempirical  hull  station 
weighting  factor,  in  accordance  with 
figure  2  of  appendix  H  of  this  part. 

(7)  r.sratio  of  distance,  measured 
parallel  to  hull  reference  axis,  from  the 
center  of  gravity  of  the  seaplane  to  the 
hull  longitudinal  station  at  which  the 
load  factor  is  being  computed  to  the 
radius  of  gyration  in  pitch  of  the 
seaplane,  the  hull  reference  axis  being  a 
straight  line,  in  the  plane  of  symmetry, 
tangential  to  the  keel  at  the  main  step. 

(c)  For  a  twin  float  seaplane,  because 
of  the  efiiect  of  flexibiUty  of  the 
attachment  of  the  floats  to  the  seaplane, 
the  factor  K|  may  be  reduced  at  the  bow 
and  stem  to  0.8  of  the  value  shown  in 
figure  2  of  appendix  H  of  this  part.  This 
reduction  applies  only  to  the  design  of 
the  carrythrough  and  seaplane  structure. 

42.  A  new  §  23.529  is  added  imder  the 
heading  "Water  Loads"  to  read  as 
follows: 

i  23.529    Hull  and  main  float  landing 
conditlcna. 

(a)  Symmetrical  step,  bow,  and  stem 
landing.  For  symmetrical  step,  bow,  and 
stem  landings,  the  Umit  water  reaction 
load  factors  are  those  computed  imder 

§  23.527.  In  addition— 

(1)  For  symmetrical  step  landings,  the 
resultant  water  load  must  be  applied  at 
the  keel,  through  the  center  of  gravity, 
and  must  be  directed  perpendicularly  to 
the  keel  line; 

(2)  For  symmetrical  bow  landings,  the 
resultant  water  load  must  be  applied  at 
the  keel,  one-fifth  of  the  longitudinal 
distance  from  the  bow  to  the  step,  and 
must  be  directed  perpendicularly  to  the 
keel  line;  and 

(3)  For  symmetrical  stem  landings, 
the  resultant  water  load  must  be  applied 
at  the  keel,  at  a  point  85  percent  of  the 
longitudinal  distance  from  the  step  to 
the  stem  post,  and  must  be  directed 
pemendicularly  to  the  keel  line. 

(b)  Unsymmetrical  landing  for  hull 
and  single  float  seaplanes. 
Unsymmetrical  step,  bow,  and  stem 
landing  conditions  must  be  investigated. 
In  addition — 

(1)  The  loading  for  each  condition 
consists  of  an  upward  component  and  a 
side  component  equal,  respectively,  to 
0.75  and  0.25  tan  3  times  the  resultant 
load  in  the  corresponding  symmetrical 
landing  condition:  and 

(2)  The  point  of  application  and 
direction  of  the  upward  component  of 
the  load  is  the  same  as  that  in  the 
symmetrical  condition,  and  the  point  of 
application  of  the  side  component  is  at 
the  same  longitudinal  station  as  the 
upward  component  but  is  directed 
inward  perpendictilarly  to  the  plane  of 
symmetry  at  a  point  midway  between 
the  keel  and  chine  lines. 


(c)  Unsymmetrical  landing;  twin  float 
seaplanes.  The  imsymmetrical  loading 
consists  of  an  upwu^  load  at  the  step 
of  each  float  of  0.75  and  a  side  load  of 
0.25  tan  ^  at  one  float  times  the  step 
landing  load  reached  under  §  23.527. 
The  side  load  is  directed  inboard, 
perpendicularly  to  the  plane  of 
symmetry  midway  behveen  the  keel  and 
diine  lines  of  the  float,  at  the  same 
longitudinal  station  as  the  upward  load. 

43.  A  new  §  23.531  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 

{23.531    Hull  and  main  float  talwoff 
condition. 

For  the  wing  and  its  attachment  to  the 
hull  or  main  float — 

(a)  The  aerodynamic  vring  lift  is 
assiuned  to  be  zero;  and 

(b)  A  downward  inertia  load, 
corresponding  to  a  load  factor  computed 
from  the  following  formula,  must  be 
applied: 


n  = 


^ToYsi 


Where— 

n=inertia  load  factor; 

CTo=empirical  seaplane  operations 

factor  equal  to  0.004; 
Vsi=seaplane  stalling  speed  (knots)  at 

the  design  takeoff  weight  with  the 

flaps  extended  in  the  appropriate 

takeoff  position: 
jangle  of  dead  rise  at  the  main  step 

(degrees);  and 
W=design  water  takeoff  weight  in 

pounds. 

44.  A  new  §  23.533  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 

f  23.533    Hull  and  main  float  bottom 
preaaurM. 

(a)  General.  The  hull  and  main  float 
structure,  including  frames  and 
bulkheads,  stringers,  and  bottom 
plating,  must  be  designed  under  this 
section. 

(b)  Local  pressures.  For  the  design  of 
the  bottom  plating  and  stringers  and 
their  attachments  to  the  supporting 
structure,  the  following  pressure 
distributions  must  be  appUed:  ^ 

(1)  For  an  unflared  bottom,  the 
pressure  at  the  chine  is  0.75  times  the 
pressure  at  the  keel,  and  the  pressures 
between  the  keel  and  chine  vary 
linearly,  in  accordance  with  figure  3  of 
appendix  H  of  this  part.  The  pressure  at 
the  keel  (p.s.i.)  is  computed  as  follows: 

p  _  C2K2  Ysi 


Tan/?k 


*  ■(' 


.y 
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Pk  iprmuw  (p.«.i.)  «t  th*  kMl; 

€3^0.00213; 

K2»taB  itatian  wnghing  Sactor,  in 

accovdanm  widi  fignn  2  of  appflodix 

Hof  this  part: 
Vsi«seaplma  Mailing  speed  Cknots)  ti. 

the  desi^  watK  takeoff  weight  with 

fi^M  axtandad  in  the  appropriate 

talwoff  piMitlon;  and 
pK^ai^  of  daad  rise  at  keel  in 

aocudanoe  with  figure  1  of  appendix 

H  of  this  part. 

(2)  For  a  flared  bottom,  the  pressure 
at  the  beginning  of  the  flare  is  the  same 
as  that  for  an  txnflared  bottom,  and  the 
pressure  between  the  chine  and  the 
beginning  of  the  flare  varies  linearly,  in 
accordance  with  figure  3  of  appendix  H 
of  this  pert.  The  pressure  distribution  is 
the  same  as  that  prescribed  in  paragraph 
(b)(1)  of  this  section  for  an  imflared 
bottom  except  that  the  pressure  at  the 
chine  is  computed  as  follows: 


Tan/3 


where — 

Pdi^pressure  (p.8.i.)  at  the  chine; 

C3=0.0016; 

K3=hull  station  weidiing  factor,  in 

accordance  with  figure  2  of  appendix 

H  of  this  part; 
Vsisseaplane  stalling  speed  (knots)  at 

the  d«rign  water  takeoff  wei^t  with 

flaps  extended  in  the  appropriate 

takeoff  position ;  and 
P^angle  of  dead  rise  at  appropriate 

station.  | 

The  area  over  which  these  pressures 
are  appBed  must  simulate  pressures 
occurring  during  hi^  localized  impacts 
on  the  hull  or  float,  but  need  not  extend 
over  an  area  that  would  induce  critical 
stresses  in  the  frames  or  in  the  overall 
structure. 

(c)  Distributed  pressures.  For  the 
design  of  the  frames,  keel,  and  chine 
structure,  the  following  pressure 
distributions  apply: 

(1)  Symmetrical  pressures  are 
computed  as  follows: 

Tan  fi 

where— 

Pspressure  (p-si.); 

C4SO.078  Ci  (wiih  Ct  computed  under 

$23,527): 
K2shull  station  weighing  factor. 

dstertBined  in  accordance  with  figure 

2  of  appendix  H  of  this  part: 
Vsipseaplane  stalling  speed  (knots)  with 

landing  flaps  extended  in  the 

appropriate  pocitkMi  and  with  no 

slipstream  eniBct;  and 


P=angle  of  dead  rise  at  apprt^riete 
statioQ. 

(2)  The  unsymmetrical  pressure 
distribution  consists  of  the  pressures 
prescribed  in  paragraph  (c)(1)  of  this 
section  on  one  side  of  the  hull  or  main 
float  centeriine  and  one-half  of  that 
pressure  on  the  other  side  of  the  hull  or 
main  float  centeriine.  in  accordance 
with  fiRure  3  of  appendix  H  of  this  part. 

(3)  Inese  pressures  ere  uniform  aad 
must  be  applied  simtdtaneously  over 
the  entire  hull  or  main  float  bottom.  Tlie 
loads  obtained  most  be  caniad  into  the 
sidewall  structure  of  the  hull  proper, 
but  need  not  be  transmitted  in  a  fore 
and  aft  direction  as  shear  and  bending 
loads. 

45.  A  new  S  23^35  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 

123.535    Auxiliary  float  loada. 

(a)  General.  Auxiliary  floats  and  their 
attachments  and  supporting  strxictures 
must  be  designed  for  the  conditions 
prescribed  in  this  section.  In  the  cases 
specified  in  paragraphs  (b)  through  (e) 
of  this  section,  the  prescribed  water 
loads  may  be  distributed  over  the  float 
bottom  to  avoid  excessive  local  loads, 
using  bottom  pressures  not  lass  than 
those  prescribed  in  paragraph  (g)  of  this 
section. 

(b)  Step  loading.  The  resultant  water 
load  must  be  appuad  in  the  plane  of 
synunetry  of  the  float  at  a  point  three- 
fourths  of  the  distance  from  the  bow  to 
the  step  and  must  be  perpsndicular  to 
the  keel  The  resultant  limit  load  is 
computed  as  follows,  except  that  the 
value  of  L  need  not  exceed  three  times 
the  weight  of  the  displaced  water  when 
the  float  is  completely  subraeiged: 


L^      C^Yso^W 


2/3 

2/3 11  /,  j^.In2/3 


Tan^'^fi,{l  +  t/y 


where — 

L=limit  loed  (lbs.); 

Cs»0.00S3: 

Vso=seaplane  stalling  speed  (knots)  wi& 

landing  flaps  extended  in  die 

appropriate  position  and  wnth  no 

slipstream  efbct; 
W-seaplene  design  landing  wei^  in 

pouiidr, 
^sangle  of  dead  rise  «t  a  station  V*  of 

the  distance  from  the  bow  to  the  step, 

but  need  not  be  less  than  IS  degrees; 

and 
rysiatio  of  the  lateral  distance  between 

the  center  of  gravity  and  the  plane  of 

symmetry  of  the  fleet  to  the  ra<Uns  of 

gyration  in  roll 

(c)  Bow  hadiitg.  The  resultant  Hmit 
load  must  be  applied  in  fte  plane  of 
symmetry  of  the  float  at  a  point  one- 


fourth  of  the  distance  from  the  bow  to 
the  step  and  must  be  perpendiciilar  to 
the  tangent  to  the  kaw  line  at  that  point. 
The  magnitude  of  the  resultant  load  is 
that  specified  in  paragraph  (b)  of  this 
section. 

(d)  Unsymmetrical  step  loading.  The 
resultant  water  load  consists  of  a 
component  equal  to  0.75  times  the  load 
spetdfied  in  paragraph  (a)  of  this  section 
and  a  side  component  equal  to  3.25  tan 
P  times  the  loed  specified  in  paragraph 

(b)  of  this  section.  Hie  side  load  must 
be  applied  peq)endicularly  to  the  plane 
of  symmetry  of  the  float  at  a  point 
midway  between  the  keel  and  the  chine. 

(e)  Unsymmetrical  bow  loading.  The 
resultant  water  load  consists  of  a 
component  equal  to  0.75  times  the  load 
specified  in  paragraph  (b)  of  this  section 
and  a  side  component  equal  to  0.25  tan 
P  times  the  load  specified  in  paragraph 

(c)  of  this  section.  The  side  load  must 
be  applied  perpendiculariy  to  the  plane 
of  symmetiy  at  a  point  midway  between 
the  keel  end  the  chine. 

(f)  Imwersed  float  condition.  The 
resultant  load  must  be  applied  at  the 
centroid  of  the  cross  section  of  the  float 
at  a  point  one-third  of  the  distance  from 
the  bow  to  the  step.  The  limit  load 
components  are  as  follows: 


vertical  =  pgV 


f2/3> 


2 

2 

where — 

P=mass  density  of  water  (slugs/ft.*) 
V=volume  of  float  (ft.3); 
Cx=coefficient  of  drag  force,  equal  to 

0.133; 
Cyscoeffici«it  of  side  force,  equal  to 

0.106; 
K=0.8,  except  that  lower  values  may  be 

used  if  it  is  shown  that  the  floats  are 

incapable  of  submerging  at  a  speed  of 

0.8  Vk>  in  normal  operations; 
V^sseaplane  stalling  speed  (knots)  with 

landing  flaps  extended  in  the 

appropriate  position  and  with  no 

slipstream  enisct:  and 
gsacceleration  due  to  gravity  (ft/sec^). 

(g)  Float  bottom  pressures.  The  float 
bottom  pressures  must  be  estd>lished 
under  §  23.533,  except  tiial  tiie  value  of 
K2  in  the  fonnulae  may  be  taken  as  1.0. 
The  angle  of  dead  rise  to  be  used  in 
determining  the  floflft  bottom  1 
is  set  forth  in  paragraph  (b)  of  this 
section. 

48.  A  new  $  23.537  is  added  tinder  the 
heading  "Water  Loads"  to  read  as 
follows: 


UMI 
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#23.537    SMwing  loads. 

Seawing  design  loads  must  be  based 
on  applicable  test  data. 

47.  Section  23.571  is  amended  by 
removing  the  word  "either"  from  the 
introductory  paragraph  and  replacing  it 
with  the  word  "one"  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

123.571    Prasaurlzad  cabin. 

(c)  The  damage  tolerance  evaluation 
of  S  23.573(b). 

48.  Section  23.572  is  amended  by 
removing  the  word  "either"  from 
paragraph  (a)  and  replacing  it  with  the 
word  "one"  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

§23.572    Wing,  ampennag*.  and 
•Moclatad  structurM. 

(a)*  •  • 

(3)  The  damage  tolerance  evaluation 
of  §  23.573(b). 

49.  Under  the  heading  "Fatigue 
Evaluation,"  a  new  §  23.573  is  added  to 
read  as  follows: 

S  23^73    Damaga  tolaranca  and  fat! gua 
avaluation  of  atructura. 

(a)  Composite  airframe  structure. 
Composite  airframe  structiire  must  be 
evaluated  under  this  paragraph  instead 
of  §§  23.571  and  23.572.  The  applicant 
must  evaluate  the  composite  airframe 
structure,  the  failure  of  which  would 
result  in  catastrophic  loss  of  the 
airplane,  in  each  wing  (including 
canards,  tandem  wings,  and  winglets), 
empennage,  their  canythrough  and 
attaching  structuxe,  moveable  control 
surfaces  and  their  attaching  structure 
fuselage,  and  pressure  cabin  using  the 
damage-tolerance  criteria  prescribed  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  imless  shown  to  be  impractical. 
If  the  applicant  establishes  that  damage- 
tolerance  criteria  is  impractical  for  a 
particular  structiire,  the  structure  must 
be  evaluated  in  accordance  with 
paragraphs  (a)(1)  and  (a)(6)  of  this 
'  section.  Where  bonded  joints  are  used, 
the  structure  must  also  be  evaluated  in 
accordance  vnth  paragraph  (a)(5)  of  this 
section.  The  effects  of  material 
variability  and  environmental 
conditions  on  the  strength  and 
durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
evaluations  required  by  this  section. 

(1)  It  must  be  demonstrated  by  tests, 
or  by  analysis  supported  by  tests,  that 
the  structure  is  capable  of  carrying 
ultimate  load  with  damage  up  to  the 
threshold  of  detectability  considering 
the  inspection  procedures  employed. 

(2)  Tne  growth  rate  or  no-growm  of 
damage  that  may  occur  from  fatigue. 


corrosion,  manufacturing  flaws  or 
impact  damage  under  repeated  loads 
expected  in  service,  must  be  established 
by  tests  or  analysis  supported  by  tests. 

(3)  The  structure  must  be  shown  by 
residual  strength  tests,  or  analysis 
supported  by  residual  strength  tests,  to 
be  able  to  withstand  critical  hmit  flight 
loads,  considered  as  ultimate  loads, 
with  the  extent  of  detectable  damage 
consistent  with  the  results  of  the 
damage  tolerance  evaluations.  For 
pressurized  cabins,  the  following  loads 
must  be  withstood: 

(i)  Critical  limit  flight  loads  with  the 
combined  effects  of  normal  operating 
pressure  and  expected  external 
aerodynamic  pressiires. 

(ii)  The  expected  external 
aerodynamic  pressures  in  Ig  flight 
combined  with  a  cabin  differential 
pressure  equd  to  1.1  times  the  normal 
operating  differential  pressure  without 
anv  other  load. 

14)  The  damage  growth,  between 
initial  detectability  and  the  value 
selected  for  residual  strength 
demonstrations,  factored  to  obtain 
inspection  intervals,  must  allow 
development  of  an  inspection  program 
suitable  for  application  by  operation 
and  maintenance  persoimel. 

(5)  The  limit  load  capacity  of  each 
bonded  joint  must  be  substantiated  by 
one  of  the  following  methods: 

(i)  The  maximimi  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraph  (a)(3)  of  this  section  must  be 
determined  by  analysis,  tests,  or  both. 
Disbonds  of  each  bonded  joint  greater 
than  this  must  be  prevented  by  design 
featiues;  or 

(ii)  Proof  testing  must  be  conducted 
on  each  production  article  that  will 
apply  the  critical  limit  design  load  to 
each  critical  bonded  joint;  or 

(iii)  Repeatable  ana  reliable  non- 
destructive inspection  techniques  must 
be  established  that  ensure  the  strength 
of  each  joint. 

(6)  Structural  components  for  which 
the  damage  tolerance  method  is  shown 
to  be  impractical  must  be  showm  by 
component  fatigue  tests  (or  analysis 
supported  by  tests)  to  be  able  to 
writhstand  the  repeated  loads  of  variable 
magnitude  expected  in  service. 
Sufficient  component,  subcomponent, 
element,  or  coupon  tests  must  be  done 
to  establish  the  fatigue  scatter  factor  and 
the  environmental  effects.  Damage  up  to 
the  threshold  of  detectability  and 
ultimate  load  residual  strength 
capability  must  be  considered  in  the 
demonstration. 

(b)  Metallic  airframe  structure.  If  the 
applicant  elects  to  use  §  23.571(c)  or 
§  23.572(a)(3),  then  the  damage 


tolerance  evaluation  must  include  a 
determination  of  the  probable  locations 
and  modes  of  damage  due  to  fatigue, 
corrosion,  or  accidental  damage.  The 
determination  must  be  by  analysis 
supported  by  test  evidence  and,  if 
available,  service  experience.  Damage  at 
multiple  sites  due  to  fatigue  must  be 
included  where  the  design  is  such  that 
this  type  of  damage  can  be  expected  to 
occxir.  The  evaluation  must  incorporate 
repeated  load  and  static  analyses 
supported  by  test  evidence.  The  extent 
of  damage  for  residual  strength 
evaluation  at  any  time  withhi  the 
operational  life  of  the  airplane  must  be 
consistent  with  the  initial  detectability 
and  subsequent  growth  under  repeated 
loads.  The  residual  strength  evaluation 
must  show  that  the  remaining  structure 
is  able  to  withstand  critical  limit  flight 
loads,  considered  as  ixltimate,  with  the 
extent  of  detectable  damage  consistent 
with  the  results  of  the  damage  tolerance 
evaluations.  For  pressurized  cabins,  the 
following  load  must  be  withstood: 

(1)  The  normal  operating  diflierential 
pressure  combined  with  the  expected 
external  aerodynamic  pressures  applied 
simultaneously  with  the  flight  loading 
conditions  specified  in  this  part,  and 

(2)  The  expected  external 
aerodynamic  pressures  in  Ig  flight 
combined  with  a  cabin  differential 
pressure  equal  to  1.1  times  the  normal 
operating  differential  pressure  without 
any  other  load. 

(c)  Inspection.  Based  on  evaluations 
required  by  this  section,  inspections  or 
other  procedures  must  be  established  as 
necessary  to  prevent  catastrophic  failure 
and  must  be  included  in  the 
Airworthiness  Limitations  section  of  the 
Instructions  for  Continued 
Airworthiness  required  by  §  23.1529. 

50.  Section  23.613  is  amended  by 
revising  paragraphs  (b)  and  (c)  and  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

f  23.61 3    Material  strength  propartiaa  and 
daaign  valuaa. 

•        •        •        •        • 

(b)  Design  values  must  be  chosen  to 
minimize  the  probability  of  structural 
failure  due  to  material  variability. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  compliance  with  this 
paragraph  must  be  shown  by  selecting 
design  values  that  ensure  material 
strength  with  the  following  probability: 

(1)  Where  applied  loads  are 
eventually  distributed  through  a  single 
member  within  an  assembly,  the  failure 
of  which  would  result  in  loss  of 
structural  integrity  of  the  component;  99 
percent  probability  with  95  percent 
confidence. 
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(2)  For  redundant  structure,  in  which 
the  fiukirs  of  individual  elements  would 
result  in  applied  loads  being  safely 
distributed  to  other  load  carrying 
members;  90  percent  probalrility  with  95 
percent  confidenoe. 

(c)  The  efiiects  of  temperature  on 
allowable  stresses  used  for  design  in  an 
essential  component  or  structure  must 
be  oonsidarad  where  thermal  effects  are 
significant  under  normal  operating 
conditions. 

(d)  The  design  of  tiaa  structure  must 
minimize  the  probability  of  catastropiiic 
fetigue  failure,  particularly  at  points  of 
stress  concentration. 

(e)  Design  vahies  greater  than  the 
guaranteed  minimums  required  by  this 
section  may  be  used  where  only 
guaranteed  minimum  values  are 
normally  allowed  if  a  "premium 
selectioa"  of  the  material  is  made  in 
which  a  tpedmmi  of  each  individual 
item  is  tested  befcne  use  to  determine 
that  the  actual  strength  properties  of 
that  particular  item  will  equal  or  exceed 
those  used  in  design. 

§23.615    ptamovad] 

51.  Section  23.615  is  removad. 

52.  Section  23.621  is  amended  by 
revising  paragraph  (cKl)  and  the 
introductoiy  text  of  paragraph  (d).  and 
by  adding  a  new  paragraph  {e)  to  read 
as  folknws:  r 

f  23.621    Casting  factors. 

(Q)  •  •  • 

(1)  Each  critical  casting  must  either— 

(i)  Have  a  casting  factor  of  not  less 
than  1.25  and  receive  100  percent 
inspection  by  visuaL  radiographic,  and 
either  magnetic  particle,  penetrant  or 
other  approved  equivalent  non- 
destructive inspection  method;  or 

(ii)  Have  a  casting  factor  of  not  less 
than  2.0  and  receive  100  percent  visual 
inspection  and  100  percent  approved 
non-destructive  inspection,  \^ilen  an 
approved  quality  control  procedure  is 
established  and  an  acceptable  statistical 
analysis  supports  reduction,  non- 
destructive inspection  may  be  reduced 
from  100  percent,  and  applied  on  a 
sampling  basis.  j 

(d)  Noa-critico/  castings.  For  each 
casting  other  than  those  specified  in 
paragraph  (c)  or  (e)  of  this  section*  the 
folkming  apply:  | 

•       •       •       •       • 

(si  NonstFUCtvaral  castings.  Castings 
used  for  non-structuxal  purposes  do  not 
require  evaluation,  tasting  or  close 
inspection. 

53.  Section  23.629  is  amended  by 
revising  paragraph  (d)(1)  and  by  adding 


new  paragraphs  ^  and  (h)  to  read  as 
follows: 

123.629    Rettar. 


(d) *  •  • 

(1)  Vd/Md  for  the  airplane  is  less  than 
260  knots  (EAS)  and  less  than  Mach  0.5, 

(g)  For  airplanes  shov^g  compliance 
wiUi  the  feil-safs  criteria  of  $§  23.571 
and  23.572.  the  airplane  must  be  shown 
by  analysis  or  test  to  be  free  from  flutter 
to  VdMd  after  fatigiie  failure,  or  obvious 
partial  failure  of  a  principle  structiual 
element. 

(h)  For  airplanes  showing  compliance 
with  the  dair.sge-tolerance  criteria  of 
§  23.573,  the  airplane  must  be  shown  by 
analysis  or  test  to  be  &ee  from  flutter  to 
Vd/Md  vvith  the  extent  of  damage  for 
which  residual  strength  is 
demonstrated. 

54.  Section  23.655  is  amended  by 
revising  paragraidi  (a)  to  read  as  follows: 

123.655    Instanation. 

-  (a)  Movable  surfaces  must  be  installed 
so  that  there  is  no  interfierence  between 
any  siuiaces.  their  bracing,  or  adjacent 
fixed  structure,  when  one  surface  is 
held  in  its  most  critical  clearance 
positions  and  the  others  are  operated 
through  their  full  movement. 

55.  A  new  §  23.672  is  added  to  read 
as  follows: 

123.672   StablUtyaugmantationand 
automatic  and  powwr-operatad  systama. 

If  the  functioning  of  sl^ility 
augmentation  or  other  automatic  or 
power-operated  systems  is  necessary  to 
show  compliance  with  the  flight 
characteristics  requirements  of  this  part, 
such  systems  must  comply  with 
§  23.671  and  the  following: 

(a)  A  warning,  which  is  clearly 
distingoishable  to  the  pilot  imder 
expected  flight  conditions  without 
requiring  the  pilot's  attention,  must  be 
provided  for  any  failure  in  the  st^lity 
augmentation  sjrstem  or  in  any  other 
automatic  or  power-operated  system 
that  could  result  in  an  unsafe  condition 
if  the  pilot  was  not  aware  of  the  failure. 
Warning  systems  must  not  activate  the 
contn^  system. 

(b)  The  design  of  the  stability 
augmentation  system  or  of  any  other 
automatic  or  power-operated  system 
must  permit  initial  counteraction  of 
failures  without  requiring  exceptional 
pilot  skill  or  strength,  by  either  the 
deactivation  of  the  system  or  a  failed 
portimi  thereof,  or  by  oveniding  the 
failure  by  movement  of  the  flight 
controls  in  the  normal  sense. 


(c)  It  must  be  shown  that,  after  any 
single  failure  of  the  stability 
augmentation  system  or  any  other 
automatic  or  power-operated  system — 

(1)  The  airplane  is  safely  controllable 
when  the  failure  or  malfunction  occurs 
at  any  speed  or  altitude  within  the 
approved  o|>erating  limitations  that  is 
critical  for  the  type  of  failure  being 
considered; 

(2)  The  controllability  and 
maneuverability  requirements  of  this 
part  are  met  within  a  practical 
operational  flight  envelope  (for 
example,  speed,  altitude,  normal 
acceleration,  and  airplane  configuration) 
that  is  described  in  the  Airplane  Flight 
Manual  (AFM);  and 

(3)  The  trim,  stability,  and  stall 
characteristics  are  not  impaired  below  a 
level  needed  to  permit  continued  safe 
flight  and  landing. 

56.  Section  23.679  is  revised  to  read 
as  follows: 

$23,679   Control  system  locks. 

If  there  is  a  device  to  lock  the  control 
system  on  the  ground  or  water: 

(a)  There  must  be  a  means  to- 
ll) Give  unmistakable  warning  to  the 

pilot  when  lode  is  engaged;  or 

(2)  AutomatJcally  disengage  the 
device  when  the  pilot  operates  the 
primary  flight  controls  in  a  normal 
manner. 

(b)  The  device  must  be  installed  to 
limit  the  operation  of  the  airplane  so 
that,  when  the  device  is  engaged,  the 
pilot  receives  unmistakable  warning  at 
the  start  of  the  takeoff. 

(c)  The  device  must  have  a  means  to 
preclude  the  possibility  of  it  becoming 
inadvertently  engaged  in  flight. 

57.  Section  23.729  is  amended  by 
revising  paragraphs  (f)(1)  and  (0(2}  to 
read  as  follows: 


$23,729    LJWdlag 
retraction  cyalant. 


eatanslon  and 


(0  •  •  • 

(1)  A  device  that  functions 
continuously  when  one  or  mora 
throttles  are  closed  beyond  the  power 
settings  normally  used  for  landing 
approach  if  the  landing  gear  is  not  fully 
extended  and  locked.  A  throttle  stop 
may  not  be  used  in  place  of  an  aonl 
device.  If  there  is  a  manual  shutoff  for 
the  warning  device  presoibed  in  this 
paragraph,  the  Mraming  system  must  be 
desired  so  that  when  ^  warning  has 
been  suspended  after  one  or  more 
throttles  are  closed,  subsequent 
retardation  of  any  throttle  to,  or  beyond, 
the  position  for  normal  lanc&ig 
approadi  will  activate  the  warning 
device. 


UMI 
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(2)  A  device  that  functions 
continuously  when  the  wing  flaps  are 
extended  beyond  the  maximum 

approach  flap  position,  using  a  normal 
landing  proceduie,  if  the  landing  gear  is 
not  fully  extended  and  locked,  "niere 
may  not  be  a  manual  shutoff  for  this 
warning  device.  The  flap  position 
sensing  unit  may  be  instaued  at  any 
suitable  location.  The  system  for  this 
device  may  tise  any  part  of  the  system 
(including  the  aural  warning  device)  for 
the  device  required  in  paragraph  (f)(l}  of 
this  section. 


without  capsizing  if  any  two 
compartments  of  any  main  float  are 
flooded. 


S  23.731 

58.  Section  23.731  is  amended  by 
removing  paragraph  (a),  and  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b),  respectively. 

59.  Section  23.733  is  amended  by 
revising  paragraph  (aj  to  read  as  follows: 

f  23.733    Thee. 

(a)  Each  landing  gear  wheel  must  have 
a  tire  whose  apjsoved  tiie  ratings  (static 
and  dynamic)  are  not  exceeded — 

(1)  By  a  load  on  eadi  main  wheel  tire) 
to  be  compared  to  the  static  rating 
approved  for  such  tires)  equal  to  the 
corresponding  static  ground  reaction 
under  the  design  TnaviTnvTT>  weight  and 
critical  center  of  gravity;  and 

(2)  By  a  load  on  nose  v/heei  tires  (to 
be  compared  with  the  dynamic  rating 
approved  for  such  tires)  equal  to  the 
reaction  obtained  at  the  nose  wheel, 
assiuning  the  mass  of  the  airplane  to  be 
concentrated  at  the  most  critical  center 
of  gravity  and  eoceiting  a  force  of  1.0  W 
downwajrd  and  0.31  W  forward  (where 
W  is  the  design  maximum  weight),  with 
the  reacbons  distributed  to  the  nose  and 
main  wheels  by  the  piiiudples  of  statics 
and  with  the  drag  reaction  at  the  ground 
applied  only  at  wheels  with  brakes. 

•        *        •        •        • 

60.  Section  23.737  is  revised  to  read 
as  follows: 

§23.737    Skis. 

The  maximum  limit  load  rating  for 
each  ski  must  equal  or  exceed  the 
maximum  limit  load  determined  under 
the  applicable  groimd  load  requirements 
of  this  part. 

61.  Section  23.751  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  23.751    Main  float  buoyancy. 
(a)  Each  main  float  must  have — 

(1)  A  buoyancy  of  80  percent  in 
excess  of  the  buoyancy  required  by  that 
float  to  support  its  portion  of  the 
maximum  weight  of  the  seaplane  ta 
amphibian  in  fresh  water;  and 

(2)  Enou^  watertight  compartments 
to  provide  reasonable  assiurance  that  the 
seaplane  or  amphibian  will  stay  afloat 


62.  Section  23.753  is  revised  to  read 
as  follows: 

123.753   Itaki  float  design. 

Each  seaplane  main  float  must  meet 
the  requirements  oi  $  23.521. 

f23.75S    [Amandadl 

63.  The  introductory  text  of 

§  23.755(a)  is  amended  by  inserting  the 
words  "without  capsizing"  between  the 
words  "afloat"  and  "in". 

64.  Secticm  23.773  is  revised  to  read 
as  follows: 

f  23.773    Pilot  compartment  view. 

(a)  Eadi  pilot  compartment  must  be^ 

(1)  Arrai^ged  with  sufficiently 
extensive,  clear  and  undistorted  view  to 
enable  the  pilot  to  safely  taxi,  takeoff, 
approach,  land,  and  perform  any 
maneuvors  within  the  operating 
limitations  of  the  airplane. 

(2)  Free  from  glare  and  reflections  that 
could  interfere  with  the  pilot's  vision. 
Compliance  must  be  shown  in  all 
operations  for  which  certification  is 
requested;  and 

(3)  Designed  so  that  each  pilot  is 
protected  from  the  elements  so  that 
moderate  rain  conditions  do  not  unduly 
impair  thejpilot's  view  of  die  fli^  p^ 
in  normal  flicfat  and  while  landing. 

(b)  Each  pilot  compartment  must  have 
a  means  to  either  remove  or  prevent  the 
formaticm  of  fog  or  frost  on  an  area  of 
the  intonal  portion  of  the  windshield 
and  side  windows  suffidmtly  large  to 
provide  the  view  specified  in  peragraph 
(a)(1)  of  this  section.  CompUance  must 
be  shown  under  all  expected  external 
and  internal  ambient  operating 
conditions,  unless  it  can  be  shown  that 
the  windshield  and  side  windows  can 
be  easily  cleared  by  die  pilot  without 
interruption  of  moral  pilot  duties. 

65.  Section  23.775  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

123.775    WbNMiieMsandvvindoiM. 

•        •        •        •        • 

(f)  Unless  operation  is  known  or 
forecast  icing  conditions  is  prohibited 
by  operating  Umitatlons,  a  means  must 
be  provided  to  prevent  or  to  clear 
accumulations  of  ice  from  the 
windshield  so  that  the  pilot  has 
adequate  view  for  taxi,  takeoff, 
approach,  landing,  and  to  perform  any 
maneuvers  within  the  operating 
limitations  of  the  airplane. 

(g)  In  the  event  of  any  probable  single 
feilure,  a  transparency  heating  system 
must  be  incapable  of  raising  the 


temperature  of  any  %rindshield  or 
window  to  a  point  whore  there  vi^ouid 
be — 

(1)  Structural  failure  that  adversely 
affects  the  integrity  of  the  cabin;  or 

(2)  There  wouldbe  a  danger  of  fire. 

66.  Section  23.851  is  revised  to  read 
as  follows: 

fanasi    Rreailingutahars. 

(a)  Th«e  mttst  be  at  leest  one  hand 
fire  extinguiriier  for  use  in  the  pilot 
compartment  that  is  located  within  easy 
access  of  the  pilot  while  seated. 

(b)  There  must  be  at  least  one  hand 
fire  extinguisher  located  conveniently  in 
the  passenger  compartment — 

(1 )  Of  eecfa  airplane  accommodating 
more  than  6  passengers;  and 

(2)  Of  ee(ii  commuter  category 
airplane. 

(c)  For  hand  fire  extinguishars,  the 
foUowfrig  tpply. 

(1)  The  type  and  quantity  of  each 
extinguishing  agent  used  must  be 
appropriate  to  the  kinds  of  fire  likely  to 
occur  ydiere  that  agent  is  to  be  used 

(2)  Eadi  extinguisher  for  use  in  a 
personnel  compartment  must  be 
designed  to  minimize  die  hazard  of 
toxic  gas  concentrations. 

67.  Sectioo  23.865  is  revised  to  read 
as  follows: 

§23.865   Rfs  fMvlMMn  ef  MgM  conlfolai 
engine  mounts,  and  emarfllgM  •vuetuM. 

Flight  CMrtn^,  nigine  mounts, 
excluding  those  portions  thst  are 
certificated  as  pot  of  the  engine,  and 
other  flight  structure  located  in  the 
engine  compartment  must  be 
constructed  of  fireproof  material  or 
shielded  so  that  they  are  capable  of 
withstanding  the  emcts  of  a  fire.  Engine 
vibration  is^tors  must  incorporate 
suitable  features  to  ensure  that  the 
engine  is  retained  if  the  non-fireproof 
portions  of  the  isolators  deteriorate  from 
the  effects  of  a  fire. 

68.  Section  23.1507  is  revised  to  read 
as  follows: 

123.1507    Opsratfng  msneuvertng  spesd. 

The  maximum  operating  maneuvering 
speed,  Vo.  must  be  estabhshed  as  an 
operating  limitation.  Vo  is  a  selected 
speed  that  is  not  greater  than  VsVn 
estabhshed  in  §  23.335(c). 

69.  Section  23.1521  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  23.1521    Powerpiant  limitations, 
(a)  General.  The  powerpiant 
Umitations  prescribed  in  this  section 
must  be  estabUshed  so  that  they  do  not 
exceed  the  corresponding  limits  for 
which  the  engines  or  propellers  are  type 
certificated.  In  addition,  other 
powerpiant  limitations  used  in 
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detennining  compliance  with  this  part 
must  be  established. 
•       •       •        •       • 

70.  A  new  §  23.1522  is  added  to  read 
as  follows: 

I23.1S22    AuxNiwy  poww  unit  Rmltattons. 
If  an  auxiliary  power  unit  is  installed, 
the  limitations  established  for  the 
auxiliary  power  must  be  specified  in  the 
operating  limitations  for  the  airplane. 

71.  Section  23.1525  is  revised  to  read 
as  follows: 

f23.152S    Klnda  of  operation. 

The  kinds  of  operation  authorized 
(e.g.  VFR.  IFR,  day  or  night)  and  the 
meteorological  conditions  (e.g.  icing)  to 
which  the  operation  of  the  airplane  is 
limited  or  &t>m  which  it  is  prohibited, 
must  be  established  appropriate  to  the 
installed  equipment. 

72.  Section  23.1527  is  revised  to  read 
as  follows:  ^ 

123.1527    Itadmum  operating  aititude. 

(a)  The  maximum  altitude  up  to 
which  operation  is  allowed,  as  limited 
by  fUght,  structural,  powerplant. 
functional  or  equipment  characteristics, 
must  be  established. 

(b)  A  maximum  operating  altitude 
limitation  of  not  more  than  25,000  feet 
must  be  established  for  pressurized 
airplanes  imless  compliance  with 

§  23.775(e)  is  shown. 

73.  Section  23.1549  is  amended  by 
revising  the  heading,  introductory  text 
of  the  section,  and  paragraph  (d)  to  read 
as  follows: 

f  23.1 549    Powrplant  and  auxiliary  power 
unit  Instrunients. 

For  each  required  powerplant  and 
auxiUary  power  unit  instrument,  as 
appropriate  to  the  type  of  instruments — 

(d)  Each  engine,  auxiUary  power  luiit, 
or  propeller  range  that  is  restricted 
because  of  excessive  vibration  stresses 
must  be  marked  with  red  arcs  or  red 
lines. 

74.  Section  23.1557  is  amended  by 
removing  paragraph  (f)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

S  23.1557    Miacellaneoua  markings  and 


(c)  Fuel,  oil.  and  coolant  filler 
openings.  The  following  apply: 

(1)  Fuel  filter  openings  must  be 
marked  at  or  near  the  filler  cover  with — 

(i)  For  reciprocating  engine-powered 
airplanes — 

(A)  The  word  "Avgas";  and 

(B)  The  minimum  fuel  grade, 
(ii)  For  tiubine  engine-powered 

airplanes — 


(A)  The  words  "Jet  Fuel":  and 

(B)  The  permissible  fuel  designations, 
or  references  to  the  Airplane  FUght 
Manual  (AFM)  for  permissible  fuel 
designations. 

(iii)  For  pressure  fueling  systems,  the 
maximum  permissible  fueling  supply 
pressure  and  the  maximum  permissible 
defueling  pressure. 

(2)  Oil  filler  openings  must  be  marked 
at  or  near  the  filler  cover  with  the  word 
"Oil"  and  the  permissible  oil 
designations,  or  references  to  the 
Airplane  Flight  Manual  (AFM)  for 
permissible  oil  designations. 

(3)  Coolant  filler  openings  must  be 
marked  at  or  near  the  filler  cover  with 
the  word  "Coolant". 

*  a  •  •  • 

75.  Section  23.1563  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

123.1563    AirapeMlpiMMda. 

•  •        •        •        • 

(a)  The  operating  maneuvering  speed, 
Vo:and 

•  •        •  '      *        • 

76.  Section  23.1581  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

123.1561    Gmwral. 

(f)  Revisions  and  amendments.  Each 
Airplane  FUght  Manual  (AFM)  must 
contain  a  means  for  recording  the 
incorporation  of  revisions  and 
amendments. 

77.  Section  23.1583  is  amended  by 
adding  introductory  text  to  the  section, 
by  revising  paragraphs  (a)(2)  and  (h), 
and  by  adding  a  paragraph  (m)  to  read 
as  follows: 

f  23.1 563    Operating  limitations. 

Operating  limitations  determined 
during  type  certification  must  be  stated, 
including  the  following: 

(a)  •  *   • 

(2)  The  speeds  Vmc.  Vo,  Vle.  and  Vlo. 
if  estabUshed,  and  their  significance. 

(h)  Kinds  of  operation.  A  list  of  the 
kinds  of  operation  to  which  the  airplane 
is  limited  or  from  which  it  is  prohibited 
under  §  23.1525,  and  also  a  Ust  of 
installed  equipment  that  affects  any 
operating  Umitation  and  identification 
as  to  the  equipment's  required 
operational  status  for  the  kinds  of 
operation  for  which  approval  has  been 
given. 
«        •        •        •        • 

(m)  Allowable  lateral  fuel  loading. 
The  maximum  allowable  lateral  fuel 
loading  differential  must  be  furnished  if 
less  than  the  maximum  possible. 


78.  Section  §23.1585  is  amended  by 
revising  paragraphs  (a)  and  (c),  and 
adding  paragraph  (b),  to  read  as  follows: 

123.1585    Oparating  procedures. 

(a)  For  each  airplane,  information 
concerning  normal,  abnormal,  and 
emergency  procedures  and  other 
pertinent  information  necessary  for  safe 
operation  and  the  achievement  of  the 
scheduled  performance  must  be 
identified  and  segregated,  including — 

(1)  The  maximum  demonstrated 
values  of  crosswind  velocity  for  takeoff 
and  landing  and  procedures  and 
information  pertinent  to  operations  in 
crosswinds; 

(2)  The  speeds,  configurations,  and 
procedures  for  making  a  normal  takeoff 
and  the  subsequent  climb: 

(3)  Procedure  for  abandoning  a  takeoff 
due  to  engine  failure  or  other  cause: 

(4)  The  recommended  climb  speeds, 
and  any  variation  with  altitude: 

(5)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics  of  the  airplane; 

(6)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a 
result  of  gusts,  of  structural  damage  to 
the  airplane  and  loss  of  control  (for 
example,  stalling):  and 

(7)  For  seaplanes  and  amphibians, 
water  handling  procedures  and  the 
demonstrated  wave  height. 

(b)  For  single-engine  airplanes,  the 
procedures,  speeds,  and  configurations 
for  a  glide  following  an  engine  failure 
and  subsequent  forced  landing. 

(c)  For  multiengine  airplanes,  the 
information  must  include — 

(1)  Procedures  and  speeds  for 
continuing  a  takeoff  following  failure  of 
the  critical  engine  and  the  conditions 
under  which  takeoff  can  be  safely 
continued,  or  a  warning  against 
attempting  to  continue  the  takeoff; 

(2)  Procedures,  speeds,  and 
configurations  for  continuing  a  cUmb 
following  engine  failure  after  takeoff  or 
en  route; 

(3)  Procedures,  speeds,  and 
configurations  for  making  an  approach 
and  landing  with  one  engine 
inoperative; 

(4)  Procedures,  speeds,  and 
configurations  for  making  a  go-around 
with  one  engine  inoperative  and  the 
conditions  imder  which  the  go-around 
can  safely  be  executed,  or  a  warning 
against  attempting  the  go-around 
maneuver: 

(5)  Procediures  for  restarting  engines 
in  flight,  including  the  effects  of 
altitude,  must  be  set  forth  in  the 
Airplane  Flight  Manual  (AFM);  and 

(6)  The  VssE  determined  in  §  23.149. 


UMI 
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79.  Section  23.1587  is  amended  by 
adding  the  introductory  text  and  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

123.1587    Performanee  Information. 

The  following  information  must  be 
furnished: 

(a)  For  normal,  utility,  and  acrobatic 
category  airplanes: 

(1)  The  takeoff  distance  determined 
under  §  23.51  and  the  kind  of  runway 
surface  used  in  the  tests. 

(2)  The  climb  gradient  determined 
under  §§  23.65  and  23.77,  with  the 
associated  airspeed,  power,  and  the 
airplane  configuration. 

(3)  The  landing  distance  determined 
under  §  23.75. 

(4)  The  one  engine  inoperative  en 
route  climb/descent  gradients 
determined  under  §  23.67  fbr 
multiengine  airplanes. 

(5)  The  calculated  approximate  effect 
on  takeoff  distance,  landing  distance, 
and  climb  performance  for  variations 
in — 

(1)  Altitude  from  sea  level  to  10.000 
feet  in  a  standard  atmosphere  and  cruise 
configiuvtion;  and 

(ii)  Temperature,  at  those  altitudes 
from  60T  below  standard  to  40*T  above 
standard. 

(b)  For  skiplanes,  a  statement  of  the 
approximate  reduction  in  climb 
performance  may  be  used  instead  of 


complete  new  data  for  the  skiplane 
configuration  if — 

(1)  The  landing  gear  is  fixed  in  both 
the  landplane  and  skiplane 
configurations; 

(2)  The  climb  performance  is  not 
critical;  and 

(3)  The  cUmb  reduction  in  the 
skiplane  configuration  does  not  exceed 
50  feet  per  minute. 

(c)  For  each  airplane: 

(1)  Any  loss  of  altitude  more  than  100 
feet,  or  any  pitch  more  thm  30  degrees 
below  level  flight  attitude,  occurring 
during  the  recovery  part  of  maneuvers 
prescribed  in  §§  23.2Gl(c)  and  23  J05.  if 
applicable. 

(2)  The  stalling  speed.  Vso.  at 
maximum  weight. 

(3)  The  stalling  speed,  Vsi.  at 
maximum  weight  and  with  the  landing 
gear  and  wing  flaps  retracted  and  the 
effect  upon  this  stalling  speed  of  angles 
of  bank  up  to  60  degrees. 

(4)  The  speed  used  in  showing 
compliance  with  the  cooUng  and  climb 
requirements  of  §§  23.1041  through 
23.1047  if  this  speed  is  greater  than  the 
best  rate  of  dimb  with  one  engine 
inoperative  for  multiengine  airplanes 
and  the  maximimi  atmospheric 
temperature  at  which  compliance  with 
the  cooling  requirements  has  been 
shown. 


80.  Section  23.1589  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

123.1509    Loading  kifonnation. 

•        •        •        •        • 

(a)  The  weight  and  location  of  each 
item  of  equipment  that  can  be  easily 
removed,  relocated,  or  replaced  and  that 
is  installed  when  the  airplane  was 
weighed  under  the  requirement  of 
§  23.25. 

81.  Appendix  D  of  part  23  is  amended 
by  revising  the  heading  and  by  adding 

a  paragraph  {ci  to  read  as  follows: 

Appendix  D  to  Part  23— Wheal  Spin-Up 
and  Spring-Back  Loads 


(c)  Dynamic  spring-beck  of  the  landing  gear 
and  adjacent  structure  at  the  instant  )ust  after 
the  wheels  come  up  to  speed  may  result  in 
dynamic  forward  acting  loads  of  considerable 
magnitude.  This  effect  must  be  determined, 
in  the  level  landing  condition,  by  assuming 
that  the  wheel  spin-up  loads  calculated  by 
the  methods  of  this  appendix  are  reversed. 
Dynamic  spring-back  is  likely  to  become 
critical  for  landing  gear  units  having  wheels 
of  large  mass  or  high  landing  speeds 

82.  A  new  appendix  H  is  added  to 
part  23  to  read  as  followK 

Appendix  Hto  Part  23— Seaplane 
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Flored  Bottom 


FIGURE  1.    Pictorial  definition  of  angles,  dimensions,  and  directions  on  a  seaplane. 
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Appendix  H   (continued) 


K,  ( vertical  Loads )  a>  (  Bottom   Pressures ) 

Figure  2.    HuH  station  weighing  factof. 
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FIGURE  3.    Transverse  pressure  distributions. 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  102  and  110 

[NOTICE  199^-17] 

Multicandidate  Political  Committees 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  has  revised  its  regulations 
regarding  multicandidate  political 
committees.  The  revisions  require 
pohtical  committees  to  report  to  the 
Commission  that  they  have  achieved 
multicandidate  status;  provide 
documentation  to  the  Commission 
verifying  such  status  at  the  time  this  is 
first  reported;  and  give  written  notice  of 
this  status  to  candidates  and  their 
committees  that  receive  campaign 
contributions  from  multicandidate 
committees.  These  revisions  will  help 
the  Commission  carry  out  its  statutory 
responsibility  to  maintain  a  current 
Multicandidate  Committee  Index,  and 
also  help  candidates  determine  what 
level  of  contributions  they  can  accept 
from  donor  committees. 
DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
dociunent  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW.. 
Washington,  DC  20463.  (202)  219-3690 
or  (800)  424-9530. 
SUPPI^MENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
at  11  CFR  102.2(a)(1)  and  (3)  and 
110.2(a),  regarding  multicandidate 
committees. 

On  March  3, 1993.  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
("NPRM"]  seeking  comments  on 
proposed  revisions  to  these  regulations. 
58  FR 12189.  Two  written  comments 
were  received  in  response  to  the  Notice. 

Section  438(d)  of  title  2,  United  States 
Code,  requires  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  Augiist  3, 1993. 


Explanation  and  Justification 

A  political  committee  may  generally 
contribute  a  maximum  of  $1,000  per 
election  to  a  federal  candidate  or  that 
candidate's  authorized  committee.  2 
U.S.C.  441a{a){l)(A).  11  CFR  110.1(b)(1). 
However,  a  "multicandidate  political 
committee"  may  contribute  a  maximum 
of  $5,000  per  candidate,  per  election.  2 
U.S.C.  441a{a)(2)(A).  11  CFR  110.2(b)(1).' 

A  political  committee  qualifies  as  a 
"multicandidate  political  committee"  if 
it  has  been  registered  with  the  Federal 
Election  Commission  for  at  least  six 
months;  received  contributions  from 
more  than  50  persons;  and.  except  for 
state  party  organizations,  made 
contributions  to  five  or  more  candidates 
for  federal  office.  2  U.S.C.  441a(a)(4).  11 
CFR  100.5(e)(3).  The  Commission  is 
required  to  maintain  an  index  of 
committees  that  have  qualified  as 
multicandidate  committees.  2  U.S.C. 
438(a)(6)(C). 

Prior  to  these  revisions,  a  committee 
informed  the  Commission  that  it  had 
qualified  as  a  multicandidate  committee 
by  checking  the  appropriate  box  on  the 
first  regularly-scheduled  Report  of 
Receipts  and  Disbursements  (FEC  Form 
3X]  due  after  this  status  was  achieved. 
This  at  times  resulted  in  a  significant 
lapse  of  time  between  the  date  on  which 
the  committee  qualified  and  the  date  on 
which  this  information  was  made 
known  to  the  Commission,  and  hence  to 
the  general  public.  For  example,  if  a 
committee  achieved  multicandidate 
status  shortly  after  filing  its  July  31 
semi-annual  report  in  a  non-election 
year,  the  Commission's  Index  would  not 
list  this  committee  until  after  the 
committee  filed  the  year-end  report  due 
on  January  31  of  the  following  year.  2 
U.S.C.  434(a)(4).  11  CFR  104.5.  A 
candidate  or  candidate's  committee 
might  find  it  difficult  to  verify  the 
legality  of  a  contribution  over  $1,000 
received  during  this  period. 

Part  102 — Registration,  Organization, 
and  Recordkeeping  by  Political 
Committees 

Section  102.2    Statement  of 
Organization:  Forms  and  Committee 
Identification  Number 

New  paragraph  102.2(a)(3)  requires 
each  committee  to  report  that  it  has 
qualified  as  a  multicandidate  committee 
before  making  any  contributions  to 
candidates  that  exceed  $1000  per 
election,  and  to  submit  data  verifying  its 
multicandidate  status,  at  the  time  this 
status  is  reported.  Both  the  change  in 
status  and  the  verifying  information  are 
to  be  reported  on  a  new  form:  FEC  Form 
IM. 


The  NPRM  proposed  requiring  this 
information  to  be  reported  as  an 
amendment  to  the  Statement  of 
Organization  that  each  committee  is 
required  to  file.  2  U.S.C.  433(a),  11  CFR 
102.1.  Any  change  in  information 
previously  submitted  in  a  Statement  of 
Organization  must  be  reported  to  the 
Commission  no  later  than  10  days  after 
the  date  of  the  change.  2  U.S.C.  433(c), 
11  CFR  102.2(a)(2).  (Information  on 
multicandidate  status  could  not  be 
reported  on  an  original  Statement  of 
Organization,  because  of  the 
requirement  that  a  committee  be 
registered  at  least  six  months  before  it 
can  qualify  as  a  multicandidate 
committee.)  The  Commission  has  now 
decided  on  a  more  straightforward 
approach,  that  is  requiring  this 
information  to  be  reported  on  a  new. 
and  separate,  FEC  Form  IM. 

FEC  Form  IM  requires  the  committee, 
after  qualifying  as  a  multicandidate 
committee,  to  provide  the  Commission 
with:  (1)  The  date  on  which  it  first 
registered  with  the  Commission;  (2)  a 
listing  of  five  federal  candidates  it  has 
supported,  with  the  date  of  the 
contribution  to  each;  and  (3)  a 
certification  that  it  has  received 
contributions  from  more  than  50 
persons. 

Formerly,  this  information  was 
apparent  from  the  committee's  reports 
filed  at  the  time  this  status  was 
reported.  Under  the  revised  rules, 
however,  the  committee  is  required  to 
provide  this  information  at  the  time  it 
files  Form  IM.  since  the  information 
may  not  have  been  reported  by  the  time 
this  form  is  filed. 

One  commenter  endorsed  the  NPRM, 
but  suggested  the  verification  required 
in  the  preceding  paragraph  be  replaced 
by  random  requests  for  this  information 
from  the  Commission's  Reports  Analysis 
Division  ("RAD").  However,  the 
Commission  believes  each  committee 
should  be  required  to  provide  this 
information,  as  proposed  in  the  Notice. 

Since  the  difference  in  maximum 
contributions  is  significant,  the 
Commission  feels  strongly  that  each 
committee  must  demonstrate  that  it 
qualifies  for  this  status.  Moreover 
compliance  with  this  requirement  will 
not  be  burdensome.  Committees  are  not 
required  to  list  all  of  their  contributors, 
for  example,  but  merely  to  certify  that 
they  have  received  contributions  frt>m  a 
sufficient  number  of  persons.  Also,  the 
Commission's  experience  has  been  that 
committees  may  not  fully  understand 
the  criteria  for  achieving  multicandidate 
status,  and  this  approach  would  help 
ensure  that  they  comply  fully.  Finally, 
random  requests  for  information  may 


UMI 


Federal  RegisterrVol.  58.  No.  150  /  Friday.' August  6.  1993  /  Rules  and  Regulations         42173 


not  be  sufBcient  to  ensure  full 
compliance  with  these  recjuirements. 
,     FEC  Form  3X.  where  this  information 
was  formerly  reported,  has  also  been 
amended.  Committees  formerly  checked 
square  3  only  if  they  had  achieved 
multicandidate  status  during  the  period 
covered  by  that  report.  They  now 
indicate  in  that  square  if  they  have 
qualified  as  a  multicandidate  committee 
in  every  report  filed  after  qualification, 
so  that  candidates  and  other  interested 
parties  may  readily  determine  this 
information.  The  new  square  cross- 
references  FEC  Form  IM.  which 
provides  the  more  detailed  information. 

Part  110— Contributions  and 
Expenditure  Limitations  and 
Prohibitions 

Section  110.2    Contributions  by 
Multicandidate  Political  Committees 

New  paragraph  110.2(a)(2)  requires 
multicandidate  committees  to  notify 
recipients  of  this  status  in  waiting,  at  the 
time  a  contribution  is  made.  This  allows 
a  candidate  or  authorized  committee  to 
easily  determine  the  legality  of  a 
committee  contribution  over  $1,000. 

The  Federal  Election  Campaign  Act 
prohibits  both  the  making  and  the 
receipt  of  any  contribution  over  $1,000 
from  a  pohtical  committee  that  has  not 
qualified  as  a  multicandidate 
committee;  and  the  donor  is  in  the 
better  position  to  know  whether 
multicandidate  status  has  been 
achieved.  While  the  recipient  can  check 
the  Commission's  Multicandidate 
Committee  Index,  there  is  inevitably 
some  time  lag  between  the  date  a 
committee  achieves  multicandidate 
status  and  the  date  this  information 
becomes  publicly  available. 

The  revised  rule  does  not  specify  the 
nature  of  this  writing.  Multicandidate 


committees  may  choose  to  have  this 
information  printed  on  their  checks 
and/or  their  letterhead  stationery.  Prior 
to  the  time  this  is  available,  they  may 
handwrite  or  type  this  information  on 
their  checks.  Alternatively,  they  may 
include  this  information  in  the  body  of 
an  accompanying  letter  or  other 
communication,  or  in  another  manner  of 
their  choosing. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Actl  c  J  J 

The  attached  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that  any 
entities  affected  are  already  required  to 
comply  with  the  Act's  requirements  in 
this  area. 

List  of  Subjects 

11  CFR  Part  102 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties. 
Reporting  requirements. 

11  CFR  Part  110 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A.  chapter  I  of 
Title  1 1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432, 433. 438(a)(8), 
441d. 


2.  In  §  102.2,  paragraph  (a)(3)  is 
added,  to  read  as  follows: 

S 1 02.2    Statement  of  organization :  Forms 
and  committee  Identification  numt>«r  (2 
U.S.C.  433(b),  (c)). 

(a)«   •   • 

(3)  A  committee  shall  certify  to  the 
Commission  that  it  has  satisfied  the 
criteria  for  becoming  a  multicandidate 
committee  set  forth  at  11  CFR 
100.5(e)(3)  by  filing  FEC  Form  IM 
before  it  makes  any  contributions  to 
candidates  that  exceed  SIOOO  per 
election. 


PART  110— CONTRIBUTIONS  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9). 
432(c)(2).  437d(a)(8).  438(a)(8),  441a.  441b, 
441d.  441e.  441f.  441g  and  441h. 

4.  In  §  110.2.  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and 
new  paragraph  (a)(2)  is  added,  to  read 
as  follows 

S 11 0.2    ContritMJtions  by  multicandidat* 
political  committees  (2  U.S.C.  441a(aK2)). 

(a)(1)*   *   • 

(2)  Notice  to  recipients.  Each 
multicandidate  committee  that  makes  a 
contribution  under  this  section  shall 
notify  the  recipient  in  writing  of  its 
status  as  a  multicandidate  committee. 
•        •        •        •        * 

Dated:  August  3. 1993. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
IFR  Doc.  93-18862  Filed  8-5-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Flnanee  Dectot  No.  32299] 

Norfolk  Souttwm  Railway  Company; 
Coneolldatlon  ot  Opefaliona    CSX 
Tranapoftatlon,  Inc. 

AQCNCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  accepting 

application  for  consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  filed 
July  7. 1993,  by  Norfolk  Southern 
Railway  Company  (NS)  and  CSX 
Transportation,  Inc.  (CSXT)  for  approval 
and  authorization  of  the  consolidation 
of  certain  operations  and  joint  use  of 
certain  railroad  lines  of  NS  and  CSXT  in 
South  Carolina.  Pursuant  to  49  CFR  part 
1180,  the  Commission  finds  this  to  be  a 
minor  transaction. 

DATES:  Written  comments  must  be  Hied 
with  the  Commission  no  later  than 
September  7, 1993,  and  concurrently 
served  on  applicants'  representatives, 
the  United  States  Secretary  of 
Transportation,  and  the  Attorney 
General  of  the  United  States.  Comments 
from  the  Secretary  of  Transportation 
and  Attorney  General  of  the  United 
States  must  be  filed  by  September  20, 
1993.  The  Commission  will  issue  a 
service  list  shortly  thereafter.  Comments 
must  be  served  on  all  parties  of  record 
within  10  days  of  the  Commission's 
issuance  of  the  service  list  and 
confirmed  by  certificate  of  service  Rled 
with  the  Commission  indicating  that  all 
designated  individuals  and 
organizations  on  the  service  list  have 
been  properly  served.  Applicants'  reply 
is  due  by  October  12, 1993. 
AOONCSSES:  Send  an  original  and  10 
copies  of  all  documents  to:  O^ice  of  the 
Secretary.  Case  Control  Branch,  Attn: 
Finance  Docket  No.  32299,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  addition,  concurrently 
send  one  copy  of  all  documents  to  the 
United  States  Secretary  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  to  applicants' 
representatives:  (1)  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  room  8201,  400 
Seventh  St.  SW.,  Washington.  DC 
20590:  (2)  Attorney  General  of  the 
United  States,  United  States  Department 
of  Justice.  10th  St.  and  Constitution 
Ave.  NW..  Washington.  DC  20530;  (3) 
Robert  J.  Cooney.  Norfolk  Southern 
Railway  Company,  Three  Commercial 
Place.  Norfolk.  VA  23510-2191;  (4) 
Charles  M.  Rosenberger,  CSX 
Transportation.  Inc..  500  Water  Street. 


room  )150.  Jacksonville.  FL  32202;  and 
(5)  Peter  J.  Shudtz.  CSX  Corporation. 
One  James  Center,  901  East  Gary  Street. 
Richmond.  VA  23219. 
FOR  FURTHER  ttlFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  REFORMATION:  By 
application  flled  July  7, 1993,  NS  and 
CSXT.  collectively  "applicants."  seek 
Commission  approval  under  49  U.S.C 
11343.  et  seq..  for  a  consolidation  of 
certain  of  their  operations  in  South 
Carolina.  The  proposal  involves  a  series 
of  trackage  rights  agreements,  joint  use 
agreements,  and  operating  agreements 
under  which  the  applicants  propose  to 
operate  over  certain  trackage  of  each 
other. 

Under  the  proposal,  NS  will  grant 
overhead  trackage  rights  to  CSXT  over 
its  line  of  railroad  between  Columbia 
and  Charleston,  allowing  CSXT  to 
operate  over  this  line  with  its  own  trains 
and  its  own  crews.  CSXT  will  have  the 
right  to  exit  the  line  at  Pregnall  and 
Orangeburg.  In  connection  with  these 
trackage  rights,  NS  has  agreed  to  handle 
cars  in  CSXT's  accounts  in  trains 
operated  by  NS  crews  between 
Qilumbia  and  Charleston,  including  the 
setting  out  and  picking  up  of  CSXT's 
traffic  at  Pregnall  and  Orangeburg. 

CSXT  will  lease  NS's  line  of  railroad 
between  Pregnall  and  Giant.  CSXT  and 
NS  have  agreed  that  CSXT  will  switch 
traffic  between  Pregnall  and  Giant  for  all 
CSXT  and  NS  customers,  and  traffic  to 
or  from  CSXT  or  NS  customers  will 
remain  in  the  respective  railroad's 
account. 

CSXT  will  grant  overhead  trackage 
rights  to  NS  over  its  line  of  railroad 
between  Columbia  and  Newberry, 
allowing  NS  to  operate  over  this  line 
with  its  own  trains  and  its  own  crews. 
In  connection  with  these  trackage  rights. 
CSXT  has  agreed  to  handle  cars  in  NS's 
accounts  in  trains  operated  by  CSXT 
crews  between  Columbia  and  Newberry. 
In  addition.  CSXT  has  agreed  to  handle 
cars  in  NS's  accounts  in  trains  operated 
by  CSXT  crews  between  Newberry  and 
Spartanburg.  NS  and  CSXT  have  agreed 
that  NS  will  switch  trafHc  in  the 
Newberry  area  for  all  CSXT  and  NS 
customers.  Traffic  switched  to  and  from 
CSXT  or  NS  customers  will  remain  in 
the  respective  railroad's  account. 

CSXT  is  a  class  I  rail  carrier  that 
operates  a  rail  system  comprising 
approximately  19,000  miles  of  trackage 
located  in  19  States,  the  District  of 
Columbia,  and  the  Province  of  Ontario. 
Canada.  CSXT  is  a  wholly  owned 
subsidiary  of  CSX  Corporation  (CSX),  a 
noncarrier  holding  company  that  owns 
and  controls  several  carriers  subject  to 


Commission  regulation,  including 
CSXT.  American  Commercial  Barge 
Line  Company  (an  inland  barge  carrier). 
CSX  Intermodal,  Inc.  (a  motor  carrier), 
and  various  other  wholly  owned  carrier 
affiliates.  The  proposed  consolidation  of 
operations  involves  only  CSXT's  rail 
operations  in  South  Carolina.  The 
carrier  operations  of  CSX's  other 
Commission-regulated  affiliates  are  not 
affected  by  the  proposed  transaction. 

NS  is  a  class  I  ran  carrier  that  operates 
a  rail  system  comprising  approximately 
9,000  miles  of  trackage  located  in  14 
States.  NS  is  a  wholly  owned  subsidiary 
of  Norfolk  Southern  Corporation,  a 
noncarrier  holding  company.  NS 
controls  Norfolk  and  Western  Railway 
Company  and  other  carrien. 

According  to  applicants,  the  proposed 
transaction  will  not  substantially  lessen 
intermodal  or  intramodal  competition. 
Applicants  point  out  that  the  proposed 
consolidation  of  operations  relates  to 
train  operations  only.  They  emphasize 
that,  following  the  consolidation,  the 
current  customere  of  CSXT  will 
continue  to  be  CSXT  customers  and  the 
current  NS  customere  will  continue  to 
be  NS  customere.  Thera  will  be  no 
change  in  the  status  of  those  customere 
that  are  jointly  served  by  CSXT  and  NS. 
and  no  prospective  customere  will  be 
denied  service  from  either  CSXT  or  NS 
as  a  result  of  the  consolidation. 
Applicants  assert  that  the  only  effect  the 
proposed  consolidation  will  have  on 
customer  service  is  that  CSXT  care  will 
be  handled  in  some  instances  in  NS 
trains  and  by  NS  crews,  and  NS  care 
will  be  handled  in  other  instances  in 
CSXT  trains  and  by  CSXT  crews.  In 
short,  applicants  contend,  thera  will  be 
no  lessening  of  competition  because 
there  will  be  no  change  in  the 
competitive  balance  between  NS  and 
CSXT  in  South  Carolina  as  a  result  of 
the  proposed  consolidation  of 
operations. 

Both  CSXT  and  NS  anticipate 
operating  economies  as  a  result  of  the 
proposed  transaction.  CSXT's  traffic 
between  Columbia  and  Charleston  can 
be  handled  more  efficiently  by  using  NS 
trains  between  those  two  points.  Adding 
the  CSXT  traffic  to  the  existing  NS 
traffic  will  increase  the  size  of  NS  trains, 
provide  economies  of  scale,  and  reduce 
the  transportation  costs  per  carload  of  . 
both  carriere.  CSXT's  use  of  NS  trains 
between  Columbia  and  Charleston  will 
allow  CSXT  to  eliminate  two  road 
switchere  and  the  costs  that  accompany 
those  operations.  In  addition,  having  NS 
switch  the  CSXT  traffic  at  Newberry 
will  allow  CSXT  to  eliminate  one  road 
switcher  at  that  point.  By  using  CSXT 
trains  to  handle  its  traffic  between 
Columbia  and  Newberry  and  between 
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Newberry  and  Spartanburg,  and  to 
switch  its  traffic  between  Pregnall  and 
Giant,  NS  will  realize  certain  op>erating 
efficiencies.  In  addition,  the  NS  trackage 
between  Prosperity  and  Alston  will  be 
surplus  because  NS  will  have  trackage 
rights  over  CSXT  trackage  to  Prosperity, 
and  no  shippers  are  located  between 
Prosperity  and  Alston.  There  is  no 
financial  consideration  involved  in  the 
proposed  consolidation  of  operations 
other  than  the  reimbursement  by  CSXT 
and  NS  for  the  cost  of  their  respective 
use  of  each  other's  fiacilities  in  South 
Carolina.  Applicants  do  not  intend  for 
the  proposed  consolidation  of 
operations  to  result  in  any  changes  in 
the  traffic  levels  of  either  party  or  any 
increases  or  decreases  in  revenue. 
Neither  do  they  expect  the  proposed 
consolidation  to  involve  any  increase  in 
fixed  charges. 

Applicants  anticipate  a  positive 
impact  on  the  adequacy  of 
transportation  service  to  the  public.  By 
using  each  other's  facilities  for  the 
handling  of  traffic  in  South  Carolina,  NS 
and  CSXT  will  both  be  able  to 
streamline  their  respective  operations 
and  rationalize  their  systems.  The 
economic  gains  that  applicants 
anticipate  will  strengthen  both  NS  and 
CSXT  and  allow  them  to  provide  high 
quality  transportation  service  to  the 
shippers  and  receivers  on  their 
respective  systems. 

The  proposed  consolidation  of 
operations  will  result  in  the  elimination 
of  three  CSXT  trains.  Accordingly,  the 
train  crews  of  CSXT  who  normally  work 
on  those  trains  will  be  affected  by  the 
proposed  consolidation.  No  NS  trains 
are  to  be  eliminated.  CSXT  and  NS 
acknowledge  that,  pursuant  to  49  U.S.C. 
11347,  the  Commission  is  required  to 
impose  labor  protective  provisions  as  a 
condition  to  its  approval  of  the 
proposed  consolidation  of  operations 
under  49  U.S.C.  11343.  At  this  time. 


applicants  have  not  reached  agreements 
with  the  employees  to  be  affected. 

Under  49  CFft  1180.4(b)(2){iv).  we 
must  determine  whether  a  proposed 
transaction  is  major,  signiRcant,  minor, 
or  exempt.  The  proposal  here  does  not 
involve  the  control  or  merger  of  two  or 
more  class  I  railroads.  Further,  the 
proposed  transaction  has  no  regional  or 
national  significance  and  does  not 
involve  a  major  market  extension  as 
defined  under  our  rules  for  rail 
consolidations.  NS  and  CSXT  are  not 
combining  to  enlarge  their  market 
shares  between  major  city  pairs  or 
regions.  They  are  individually  paring 
down  expenses  to  operate  more 
efficiently  in  markets  they  are  already 
serving.  This  may  make  the  carriers 
more  eH^ective  in  meeting  geographic  or 
intermodal  competition,  but  not  to  the 
extent  that  it  would  qualify  as  a  major 
market  extension.  Accordingly,  we  find 
the  proposal  is  a  minor  transaction  as 
defined  in  49  CFR  1180.2(c).  Because 
the  application  complies  with  our 
regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  copies 
may  be  obtained  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  persons,  including 
government  entities,  may  participate  in 
the  proceeding  by  submitting  written 
comments.  Any  person  who  submits,  in 
timely-filed,  written  comments,  a 
request  to  participate  in  this  proceeding 
as  a  party  of  record  will  be  accorded 
that  status,  and  need  not  file  a  petition 
for  leave  to  intervene. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  written  comments  must 
contain: 


(a)  The  docket  number  and  title  of  the 
proceeding. 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  f>arty  and  its 
representative  upon  whom  service  shall  be 
made: 

(c)  The  commenting  party's  position,  i.e., 
whether  it  supports  or  opposes  the  proposed 
transaction: 

(d)  A  statement  of  whether  the  commenting 
party  intends  to  participate  formally  in  the 
proceeding  or  merely  comment  upon  the 
proposal: 

(e)  If  desired,  a  request  for  an  oral  hearing 
with  reasons  supporting  this  request:  the 
request  must  indicate  the  disputed  material 
facts  that  can  only  be  resolved  at  a  hearing: 
and 

(0  A  list  of  all  information  sought  to  be 
discovered  from  applicant  carriers. 

Because  we  have  determined  that  the 
proposal  in  this  proceeding  constitutes 
a  minor  transaction,  no  responsive 
applications  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  forth  at  49  U.S.C.  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

Decided:  August  2, 1993. 

By  the  Commission,  Chairaun  McDonald 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland,  |r., . 
Secretary. 
IFR  Doc.  93-19081  Filed  »-5-93:  S:45  am|    . 
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Presidential  Documents 


Executive  Order  12S57  of  Angust  4,  1903 
Budget  Control 


By  the  authori^r  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  including  section 
1105  of  title  31.  United  SUtes  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Purpose.  The  purpose  of  this  order  is  to  create  a  mechanism 
to  monitor  total  costs  of  direct  spoiding  programs,  and.  in  the  event  that 
actual  or  pro}ected  costs  exceed  taigeted  levek.  to  require  that  the  budget 
address  adjustments  in  direct  spending. 

Sec.  2.  Establishment  of  Direct  Spending  Targets. 

(a)  In  General.  The  initial  direct  spending  targets  for  each  of  fiscal  years 
1994  through  1997  shall  equal  total  outlays  for  all  (Urect  spending  except 
net  interest  and  deposit  insurance  as  determined  by  the  Director  of  the 
Office  of  Management  and  Budget  (Director)  under  subsection  (b). 

(b)  Initial  Report  by  Director.  (1)  Not  later  than  30  days  after  the  date 
of  enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA), 
the  Director  shall  submit  a  report  to  the  Congress  setting  forth  projected 
direct  spending  targets  for  each  of  fiscal  years  1994  through  1997. 

(2)  The  Director's  projections  shall  be  based  on  legislation  enacted  as 
of  5  days  before  Ae  report  is  submitted  under  paragraph  (1).  To  the  extent 
feasible,  the  Director  shall  use  the  same  economic  and  technical  assumptions 
used  in  preparing  the  concurrent  resolution  on  the  budget  for  fiscal  year 
1994  (H.Gon.Re8. 64). 

(c)  Adjustments.  Direct  spending  targets  shall  be  subsequendy  adjusted 
by  the  Director  under  Section  6. 

Sec.  3.  Annua/  Review  of  Direct  Spending  and  Receipts  by  President.  As 
part  of  each  budget  submitted  under  section  1105(a)  of  title  31,  United 
States  Code,  the  Director  shall  provide  an  annual  review  of  direct  spending 
and  receipts,  which  shall  include  (1)  information  supporting  the  adjustment 
of  direct  spending  targets  pursuant  to  Section  6.  (2)  information  on  total 
oudays  for  programs  covered  by  the  direct  spending  targets,  including  actual 
oudays  for  the  prior  fiscal  year  and  projected  ouUays  for  the  current  fiscal 
year  and  the  5  succeeding  fiscal  years,  and  (3)  information  on  the  major 
categories  of  Federal  receipts,  including  a  comparison  between  the  levels 
of  those  receipts  and  the  levels  projected  as  of  the  date  of  enactment  of 
OBRA. 

Sec.  4.  Special  Direct  Spending  Message  by  President,  (a)  Trigger.  In  the 
event  that  the  information  submitted  under  Section  3  indicates — 

(1)  that  actual  oudays  for  direct  spending  in  the  prior  fiscal  year  exceeded 
the  applicable  direct  spending  targets  or 

(2)  that  outlays  for  direct  spending  for  the  current  or  budget  year  are 
projected  to  exceed  the  applicable  direct  spending  targets,  the  Director  shall 
include  in  the  budget  a  special  direct  spending  message  meeting  the  require- 
ments of  subsection  (b)  of  this  Section. 

(b)  Contents.  (1)  The  special  direct  spending  message  shall  include: 

(A)  An  explanation  of  any  adjustments  to  the  direct  spending  targets 
pursuant  to  Sectian  6. 

(B)  An  analysts  of  the  variance  in  direct  spending  over  the  adjusted 
direct  spending  ti^gets. 
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(C)  The  President's  recommendations  for  addressing  the  direct  spending 
overages,  if  any,  in  the  prior,  current,  or  budget  year. 

(2)  The  recommendations  may  consist  of  any  of  the  following: 

(A)  Proposed  legislative  changes  to  reduce  outlays,  increase  revenues. 
or  both,  in  order  to  recoup  or  eliminate  the  overage  for  the  prior,  current, 
and  budget  years  in  the  current  year,  the  budget  year,  and  the  4  out- 
years. 

(B)  Proposed  legislative  changes  to  reduce  outlays,  increase  revenues,  or 
both,  in  order  to  recoup  or  eliminate  part  of  the  overage  for  the  prior, 
current,  and  budget  year  in  the  current  year,  the  budget  year,  and  the 
4  out-years,  accompanied  by  a  flnding  by  the  President  that,  because  of 
economic  conditions  or  for  other  specified  reasons,  only  some  of  the  overage 
should  be  recouped  or  eliminated  by  outlay  reductions  or  revenue  increases, 
or  both. 

(C)  A  proposal  to  make  no  legislative  changes  to  recoup  or  eliminate 
any  overage,  accompanied  by  a  finding  by  the  President  that,  because  of 
economic  conditions  or  for  other  specified  reasons,  no  legislative  changes 
are  warranted. 

(3)  Any  proposed  legislative  change  under  paragraph  (2)  to  reduce  outlays 
may  include  reductions  in  direct  spending  or  in  the  discretionary  spending 
limits  under  section  601  of  the  Congressional  Budget  Act  of  1974. 

Sec.  5.  Proposed  Special  Direct  Spending  Resolution.  If  the  President  rec- 
ommends reductions  consistent  with  subsection  4  (b)(2)(A)  or  (B).  the  special 
direct  spending  message  shall  include  the  text  of  a  special  direct  spending 
resolution  implementing  the  President's  recommendations  through  reconcili- 
ation directives  instructing  the  appropriate  committees  of  the  House  of  Rep- 
resentatives and  Senate  to  determine  and  recommend  changes  in  laws  within 
their  jurisdictions  to  reduce  outlays  or  increase  revenues  by  specified 
amounts.  If  the  President  recommends  no  reductions  pursuant  to  Section 
4  (b)(2)(C),  the  special  direct  spending  message  shall  include  the  text  of 
a  special  resolution  concurring  in  the  President's  recommendation  of  no 
legislative  action. 

Sec  6.  Adjustments  to  Direct  Spending  Targets. 

(a)  Required  Annual  Adjustments.  Prior  to  the  submission  of  the  President's 
budget  for  each  of  fiscal  years  1995  through  1997.  the  Director  shall  adjust 
the  direct  spending  targets  in  accordance  with  this  Section.  Any  such  adjust- 
ments shall  be  reflected  in  the  targets  used  in  the  report  under  Section 
3  and  message  (if  any)  under  Section  4. 

(b)  Adjustment  for  Increases  in  Beneficiaries.  (1)  The  Director  shall  adjust 
the  direct  spending  targets  for  increases  (if  any)  in  actual  or  projected 
numbers  of  beneficiaries  under  direct  spending  programs  for  which  the 
number  of  beneficiaries  is  a  variable  in  determining  costs. 

(2)  The  adjustment  shall  be  made  by — 

(A)  computing,  for  each  program  under  paragraph  (1),  the  percentage 
change  between  (i)  the  annual  average  number  of  beneficiaries  under  that 
program  (including  actual  numbers  of  beneficiaries  for  the  prior  fiscal  year 
and  projections  for  the  budget  and  subsequent  fiscal  years)  to  be  used 
in  the  President's  budget  with  which  the  adjustments  will  be  submitted, 
and  (ii)  the  annual  average  number  of  beneficiaries  used  in  the  adjustments 
made  by  the  Director  in  the  previous  year  (or,  ia  the  case  of  adjustments 
made  in  1994,  the  annual  average  number  of  beneficiaries  used  in  the 
Director's  initial  report  under  Section  2(b)); 

(B)  applying  the  percentages  computed  under  subparagraph  (A)  to  the 
projected  levels  of  outlays  for  each  program  consistent  with  the  direct  spend- 
ing targets  in  effect  immediately  prior  to  the  adjustment;  and 

(C)  adding  the  results  of  the  calculations  required  by  subparagraph  (B) 
to  the  direct  spending  targets  in  effect  immediately  prior  to  the  adjustment. 
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(3)  No  adjustment  shall  be  made  for  any  program  for  a  fiscal  year  in 
which  the  percentage  increase  computed  under  paragraph  (2)(A)  is  less 
than  or  equal  to  zero. 

(c)  Adjustments  for  Revenue  Legislation.  The  Director  shall  adjust  the 
targets  as  follows: 

(1)  they  shall  be  increased  by  the  amount  of  any  increase  in  receipts; 
or 

(2)  they  shall  be  decreased  by  the  amount  of  any  decrease  in  receipts, 
resulting  from  receipts  legislation  enacted  after  the  date  of  enactment  of 
OBRA.  except  legislation  enacted  in  response  to  the  message  transmitted 
under  Section  4. 

(d)  Adjustments  To  Reflect  Congressional  Decisions.  Upon  enactment  of 
a  reconciliation  bill  enacted  in  response  to  a  message  submitted  under 
Section  4,  the  Director  shall  adjust  direct  spending  targets  for  the  current 
year,  the  budget  year,  and  each  outyear  through  1997  by — 

(1)  increasing  the  target  for  the  current  year  and  the  budget  year  by 
the  amount  stated  for  that  year  in  that  reconciliation  bill  (but  if  a  separate 
vote  was  required  by  Congressional  rules,  only  if  that  vote  has  occurred); 
and 

(2)  decreasing  the  target  for  the  current,  budget,  and  outyears  through 
1997  by  the  amount  of  reductions  in  direct  spending  enacted  in  that  reconcili- 
ation bill. 

(e)  Designated  Emergencies.  The  Director  shall  adjust  the  targets  to  reflect 
the  costs  of  legislation  that  is  designated  as  an  emergency  by  Congress 
and  the  President  under  section  252(e)  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985. 

Sec.  7.  Relationship  to  Balanced  Budget  and  Emergency  Deficit  Control 
Act.  Recommendations  pursuant  to  Section  4  shall  include  a  provision  speci- 
fying that  reductions  in  outlays  or  increases  in  receipts  resulting  bom  that 
legislation  shall  not  be  taken  into  account  for  purposes  of  any  budget  enforce- 
ment procedures  under  the  Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985. 

Sec.  8.  Estimating  Margin.  For  any  fiscal  year  for  which  the  overage  is 
less  than  one-half  of  1  percent  of  the  direct  spending  target  for  that  year, 
the  procedures  set  forth  in  Section  4  shall  not  apply. 

Sec.  9.  Means-Tested  Programs.  In  making  recommendations  under  Section 
4.  the  Director  shall  seriously  consider  all  other  alternatives  before  proposing 
reductions  in  means-tested  programs. 

Sec.  10.  Effective  Date.  This  order  shall  take  effect  upon  enactment  of 
OBRA.  This  order  shall  apply  to  direct  spending  targets  for  fiscal  years 
1994  through  1997  and  shall  expire  at  the  end  of  fiscal  year  1997. 


0OTAJ^^«^AAA<rtW*n^^ 


(FR  Doc  93-19090 
FiM  a-S-93:  10:13  am] 
Billinf  cod*  3195-01-P 


THE  WHITE  HOUSE, 
August  4.  1993. 


Editorial  note:  For  tb«  President's  remarlu  on  signing  this  Executiw  order, 
of  the  Weekly  CompUation  c^ Presidential  Documents. 
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Executive  Order  12858  of  August  4,  1993 
Deficit  Reduction  Fund 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  including  sections 
1104  and  1105  of  title  31,  United  States  Code,  it  is  hereby  ordered  as 
follows: 

Section  1.  Purpose.  It  is  essential  to  guarantee  that  the  net  deficit  reduction 
achieved  by  the  Omnibus  Budget  Reconciliation  Act  of  1993  is  dedicated 
exclusively  to  reducing  the  deficit. 

Sec.  2.  Deficit  Reduction  Fund. 

(a).  Establishment  of  the  Fund.  There  is  established  a  separate  account 
in  the  Treasury,  known  as  the  Deficit  Reduction  Fund,  which  shall  receive 
the  net  deficit  reduction  achieved  by  the  Omnibus  Budget  Reconciliation 
Act  of  1993  as  called  for  in  subsection  (b)  of  this  order. 

(b)  Amounts  in  Fund.  Beginning  upon  enactment  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  the  Deficit  Reduction  Fund  shall  receive  any 
increases  in  total  revenues  resulting  from  enactment  of  such  Act  on  a  daily 
basis.  In  addition,  on  a  daily  basis,  the  Secretary  of  the  Treasury  shall 
enter  into  such  account  an  amount  equivalent  to  the  net  deficit  reduction 
achieved  as  a  result  of  all  spending  reductions  resulting  from  such  Act. 
The  cumulative  fiscal  year  amounts  for  the  combination  of  all  such  revenue 
increases  and  spending  reductions  shall  be  equal  to: 

(1)  for  fiscal  year  1994,  $60,292,000,000; 

(2)  for  fiscal  year  1995.  $70,437,000,000: 

(3)  for  fiscal  year  1996.  $92,061,000,000: 

(4)  for  fiscal  year  1997.  $125,881,000,000: 

(5)  for  fiscal  year  1998.  $146,939,000,000. 

Within  30  days  of  enactment  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993.  the  foregoing  amounts  may  be  adjusted  by  the  Director  of  the 
Office  of  Management  and  Budget  to  refiect  the  final  scoring  of  such  Act. 

(c)  Status  of  Amounts  in  Fund,  (i)  The  amounts  in  the  Deficit  Reduction 
Fund  shall  bie  used  exclusively  to  redeem  maturing  debt  obligations  of 
the  Treasury  of  the  United  States  held  by  foreign  governments  in  the  amounts 
specified  in  subsection  (b). 

(ii)  The  amounts  in  the  Deficit  Reduction  Fund  as  set  forth  in  subsection 
(b)  that  result  firom  increases  in  total  revenues  and  spending  reductions 
shall  not  be  available  for  new  spending  or  to  finance  measures  that  increase 
the  deficit  for  purposes  of  budget  enforcement  procedures  under  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985  (2  U.S.C.  901-922). 

(d)  Effect  on  Other  Funds.  Establishment  of  and  transfers  to  the  Deficit 
Reduction  Fund  shall  not  affect  trust  fund  transfers  that  may  be  authorized 
or  required  by  provisions  of  the  Omnibus  Reconciliation  Act  of  1993  or 
any  other  provision  of  law. 

Sec  3.  Requirement  for  the  President  To  Report  Annually  on  the  Status 
of  the  Fund.  The  Director  of  the  Office  of  Management  and  Budget  shall 
include  in  the  President's  Budget  transmitted  under  section  1105  of  title 
31,  United  States  Code,  information  about  the  Deficit  Reduction  Fund,  includ- 
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ing  a  separaf*  statement  of  amooHta  In  and  Federal  debt  redeemed  by  that 
Fund. 

Sac  4.  Implementation.  The  Secretary  of  the  Treasury  and  the  Director 
of  the  Office  of  Management  and  Budget  shall  each  tfld^e  such  actions  as 
may  be  necessary,  vrithin  their  respe^ve  authorities,  promptly  to  carry 
oalthia  order. 

Sac.  5.  Effective  Date.  This  order  shall  take  effect  upon  enactment  of  the 
Omnibus  Budget  ReconciHatioD  Act  of  1993. 
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Vol.  58.  No.  151 
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This  aadfon  of  ttw  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appHcabiWy  and  1^  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariieting  Service 

7CFRPart«911atid915 

(Docket  No.  FV92-fl11-1IFR:  Amendment  1] 

Increase  In  Expense*  for  Marketing 
Orders  Covering  Fresh  Limes  and 
Avocados  Grown  In  Florida 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  an  increase  in  expenses  for 
the  Florida  Lime  Administrative 
Committee  imder  Marketing  Agreement 
(M.O.)  No.  911  and  the  Florida  Avocado 
Administrative  Committee  (committees) 
under  M.O.  915  for  the  1993-94  fiscal 
year.  Authorization  of  this  budget 
increase  will  enable  the  committees  to 
incur  additional  expenses  that  are 
reasonable  and  necessary  to  administer 
their  programs. 

DATES:  Effective  April  1. 1993.  through 
March  31, 1994.  Comments  received  by 
September  8. 1993  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  <o  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS.  USDA.  P.O.  Box  96456, 
room  2523-S,  Washington.  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Pimenthal.  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  2276.  Winter 


Haven,  Florida  33883-2276,  telephone: 
(813)  299-»886;  or  Britthany  Beadle. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456, 
telephone:  (202)  690-0992. 
SUPPLEMENTARY  MFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
911  (7  CFR  part  911)  regulating  the 
handling  of  finesh  limes  grown  in  Florida 
and  Marketing  Agreement  and  Order 
No.  915  (7  CFR  part  915)  regulating  the 
handling  of  fresh  avocados  grown  in 
Florida.  The  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  limes  and  avocados  grown  in 
Florida  are  subject  to  assessments 
applicable  to  all  assessable  limes  and 
avocados  handled  during  the  1993-94 
fiscal  year,  which  began  April  1, 1993, 
through  March  31. 1994.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  limes  and  40  handlers  of  avocados 
regulated  under  the  marketing  order 
each  season  and  approximately  260  lime 
and  300  avocado  producers  in  Florida. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  committees  met  on  December  9. 
1992.  and  unanimously  recommended 
total  expenses  for  the  1993-94  fiscal 
year  of  $106,346  and  an  assessment  rate 
of  $0.16  per  bushel  for  their  respective 
committees.  This  action  was  published 
as  an  interim  final  rule  in  the  Federal 
Register  (58  FR  8533.  February  16. 
1993)  and  provided  a  30-day  comment 
period  which  ended  March  18. 1993. 

Each  committee  met  again  February 
11. 1993.  and  unanimously 
recommended  to  increase  budgeted 
expenses  for  both  limes  and  avocados  to 
$108,346.  As  a  result,  the  committees 
submitted  a  comment  tg  the  Department 
to  increase  their  budgeted  expenses  by 
$2,000. 

The  $2,000  increase  in  expenditures 
for  each  committee  will  finance  an 
aerial  survey  on  which  a  tree  count  can 
be  conducted,  scheduled  for  March 
1994.  This  survey  is  necessary  due  to 
the  hurricane  that  bit  the  production 
area  last  August.  The  strong  winds 
uprooted  many  lime  and  avocado  trees. 
The  aerial  survey  will  give  a  better  idea 
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of  crop  size  for  assessment  and 
estimating  purposes  by  the  committees. 

The  committees'  1993-04  fiscal  year 
expenses  and  assessment  rate  approvals, 
including  the  recommended  increase  in 
expmses.  were  adopted  in  a  final  rule 
and  published  in  the  Federal  Roister 
(58  FR  33757.  June  21. 1993). 

Each  committee  met  again  on  June  9. 
1993.  and  unanimously  recommended 
to  increase  their  budget  of  expenses 
from  $108,346  to  $113,848.  representing 
an  increase  of  $5,500  for  each 
committee.  Each  committee  deems  the 
increase  necessary  in  order  to  finance 
additional  research  on  the  impact  of 
increased  water  supplies  on  the  water 
table  in  the  lime  and  avocado 
production  areas. 

This  action  amends  the  two 
previously  finalized  sections  that 
appeared  in  the  Federal  Register.  The 
assessment  rates  that  were  previously 
established  for  each  committee  will  not 
be  changed.  Adequate  funds  are 
available  from  the  committees'  reserves 
to  cover  the  increases  in  expenses 
resulting  from  this  action.  'Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  efliect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  this  interim  final 
rule  provides  a  30-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  action. 

Uslorsabfecls  ' 

7CFRPart911 

Marketing  agreements  and  orders. 
Limes,  Reporting  and  recordkeeping 
requirements.  i 

7  cm  Part  915  ' 

Mariwting  agreements  and  orders. 
Avocados.  Reporting  and  recordkeeping 
requirements.  . , 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  911  and  915  are 
amended  as  follows: 

PART  91  l-UMES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  911  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
Notr.  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

1911.232    (Amended) 

2.  Section  911.232  is  amended  by 
changing  "$108,346"  to  "$113,846." 

PART  91 S— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

I91S.232    (Amended) 

2.  Section  915.232  is  amended  by 
changing  "$108,346"  to  "$113,846." 

Dated:  August  2. 1993. 
Robert  C  Kaeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[PR  Doc  93-18867  Filed  8-6-93:  8:45  ami 
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Food  Safety  and  Inspection  Servic* 

9  CFR  Parts  317, 318,  and  381 
[Docket  No.  91-«17FI 
RIN0583-AB36 

Approval  of  Smoke  Flavorings  and 
Artificial  Smoke  Ravorings 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  by  deleting 
specific  requirements  for  prior  Agency 
approval  for  the  use  of  smoke  flavorings 
and  artificial  smoke  flavorings  in  meat 
and  poultry  products.  Prior  FSIS 
approval  is  no  longer  necessary  because 
smoke  flavorings  and  artificial  smoke 
flavorings  are  now  generally  recognized 
as  safe  (CRAS)  by  the  Food  and  Drug 
Administration. 

EFFECTIVE  DATE:  September  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director,  Product 
Assessment  Division.  Regulatory 
Programs.  Food  Safisty  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  (202)  254-2565. 


SUPPLEMENTARY  MFORMATION: 
Executive  Order  12291 

The  Agency  has  determined  tnat  this 
final  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more:  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  or  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  or  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  or  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

"This  final  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  final  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  part  335  and  part  381.  subpart  W, 
must  be  exhausted  prior  to  any  judicial 
challengato  the  application  of  the 
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{>rovisions  of  this  rule  with  respect  to 
abeling  decisions. 

EffiKts  on  Small  Entities 

The  Administrator.  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Currently,  FSIS  is  aware  of  21  firms  that 
manufactiue  smoke  flavorings  and 
artificial  smoke  flavorings  for  use  in 
products  prepared  in  official 
establishments.  It  is  believed  that  the 
manufacture  of  these  substances  is  not 
a  major  part  of  the  business  of  most  of 
these  21  firms,  large  or  small.  FSIS  has 
no  information  that  would  indicate  that 
this  rule  would  affect  any  of  these 
entities  in  a  significant  manner. 

Background 

Smoke  flavorings  and  artificial  smoke 
flavorings  are  currently  listed  as 
"Flavoring  agents"  in  the  charts  of 
approved  substances  in  §  318.7(c)(4)  of 
the  Federal  meat  inspection  regulations 
and  in  $381,147(0(4)  of  the  poultry 
products  inspection  regulations  (9  CFR 
318.7(c)(4)  and  381.147(f)(4)).  Unlike 
other  flavorings,  however,  each  specific 
smoke  flavoring  has  been  permitted  in 
federally  inspected  meat  and  poultry 
products  only  upon  prior  FSIS  review 
and  approval.  Such  approved  smoke 
flavorings  and  artificial  smoke 
flavorings  were  subsequently  listed  in 
the  Agency's  List  of  Proprietary 
Substances  and  Nonfood  Compounds. 
This  policy  was  initiated  in  the  1960's 
to  ensure  safety,  at  that  time,  of  a 
relatively  new  product  used  in  meat  and 
poultry  products. 

Current  Regulations 

The  Food  and  Drug  Administration 
(FDA)  has  primary  responsibility  over 
the  safety  and  use  of  food  and  color 
additives.  Over  the  years,  FDA  has 
conducted  reviews  of  the  safety  of 
smoke  flavorings  and  artificial  smoke 
flavorings.  FDA  has  now  concluded  that 
these  substances,  when  produced  under 
good  manufecturing  practices,  are 

Snerallv  recogniz^  as  safe  under  the 
Dd  additives  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act.  Under 
the  circumstances,  FSIS's  preapproval 
of  such  additives,  on  a  case-by-case 
basis,  is  no  longer  necessary. 

Proposed  Rule 

On  December  4. 1992.  FSIS  published 
•  proposed  rule  in  the  Federal  Register 
(57  FR  57390)  to  amend  the  Federal 
meat  and  poultry  products  inspection 
regulations  by  deleting  specific 
requirements  for  prior  Agency  approval 
on  the  use  of  smoke  flavorings  and 
artificial  smoke  flavorings,  liie  Agency 


proposed  to  delete  the  word  "approved" 
from  the  phrases  "approved  artificial 
smoke  flavoring"  ana  "approved  smoke 
flavoring"  in  9  CFR  317.2(i)(3).  which 
indicates  that  smoke  flavorings  and 
artificial  smoke  flavorings  must  be 
approved,  on  a  case-by-case  basis,  prior 
to  use  in  meat  products.  In  addition, 
FSIS  proposed  to  amend  the  charts  of 
substances  in  9  CFR  318.7(c)(4)  and  9 
CFR  381.147(f)(4)  by  deleting  the  words 
"program  approved"  fit>m  the  entries  for 
smoke  flavoring  and  artificial  smoke 
flavoring,  and  deleting  the  footnotes 
identifying  smoke  flavorings  and 
artificial  smoke  flavorings  as  proprietary 
products.  All  smoke  flavorings  and 
artificial  smoke  flavorings  would 
continue  to  be  subject  to  all  restrictions 
that  apply  to  the  use  of  any  flavoring 
prescribed  in  9  CFR  parts  317,  318, 319, 
and  381. 

Discussion  of  Comments 

FSIS  received  four  comments  in 
response  to  the  proposed  rule — one 
fit>m  the  Small  Business  Administration 
(SBA),  one  from  a  meat  and  poultry 
trade  association,  and  two  fr^m  food 
manufacturere.  The  trade  association 
and  the  food  manufacturers  were  in 
favor  of  the  proposed  rule.  The  SBA  did 
not  take  a  position  on  the  issues 
proposed;  however,  it  did  express  an 
opinion  regarding  the  preparation  of  a 
regulatory  impact  analysis. 

The  SBA  commented  that,  even 
though  the  proposed  rule  would  impact 
positively  upon  small  entities,  the 
Agency  should  have  prepared  a 
regulatory  impact  analysis  supporting 
that  determination.  SBA  further  advised 
that  FSIS  misinterpreted  the  Regulatory 
Flexibility  Act  (RFA)  by  not  developing 
such  an  analysis.  For  each  rulemaking, 
FSIS  determines  whether  a  proposed 
rule  would  impact  significantly  upon  a 
substantial  number  of  small  entities,  as 
prescribed  in  the  RFA.  This 
determination  is  not  based  on  whether 
the  impact  would  be  positive  or 
negative,  but  rather  on  whether  a 
substantial  number  of  small  entities 
would  be  significantly  affected. 
Currently,  FSIS  is  aware  of  21  firms  that 
manufacture  smoke  flavorings  and 
artificial  smoke  flavorings  for  use  in 
products  prepared  in  official 
establishments.  It  is  believed  that  the 
manufacture  of  these  substances  is  not 
a  major  part  of  the  business  of  most  of 
these  21  firms,  large  or  small.  FSIS  has 
no  information  that  would  indicate  that 
this  rule  would  afiiact  any  of  these 
entities  in  a  significant  manner. 

The  Administration  has  determined 
that  (1)  the  use  of  smoke  flavoring  and 
artificial  smoke  flavoring  will  not  render 
the  product  in  which  they  are  used 


adulterated,  misbranded,  or  otherwise 
not  in  compliance  with  the 
requirements  of  the  FMIA  and  the  PPIA. 
(2)  the  use  of  these  substances  is 
functional  and  suitable  for  the  intended 
purpose,  and  (3)  the  substances  are  used 
at  the  lowest  level  necessary  to 
accomplish  the  intended  technical 
effect.  Accordingly,  because  of  these 
determinations  and  the  positive 
comments  received  in  response  to  the 
proposed  rule,  FSIS  is  adopting  the 
proposed  rule  as  published. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling.  Meat  inspection. 
9  CFR  Part  318 

Food  additives.  Meat  inspection. 
9  CFR  Part  381 

Food  additives.  Poultry  inspection. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317.  318,  and  381  to  read  as  follows: 

PART  317— LABEUNQ.  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Aotborily:  21  U.S.C  601-«95:  7  CFR  2.17. 
2.55. 

2.  Section  317.2(j)(3)  is  amended  by 
removing  the  word  "approved"  in  both 
places. 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C  450, 1901-1906;  21 
U.S.C  601-695:  7  CFR  2.17.  2.55. 

1318.7    [Amended] 

4.  In  the  table  in  $  318.7(c)(4)  under 
the  Class  of  substance  "Flavoring 
agents;  protectors  and  developers."  the 
substances  "Program  approved  artificial 
smoke  flavoring"  and  "Program 
approved  smoke  flavoring"  are  revised 
to  read  "Artificial  smoke  flavoring"  and 
"Smoke  flavoring,"  and  the  footnote  "1" 
designations  are  removed.  Furthermore, 
the  text  of  footnote  1  at  the  end  of  the 
table  is  removed  and  footnote  1  is 
designated  as  "Reserved." 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

5.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  450,  21  U.S.C  451- 
470: 7  CFR  2.17,  2.55. 
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1381.147   (AfflMHMl 

6.  In  the  table  in  §381.147(0(4)  under 
the  Class  of  substance  "Flavoring 
agents;  protactors  and  developers,"  the 
substances  "Approved  artificial  smoke 
flavorings"  and  "Approved  smoke 
flavoring"  are  revised  to  read  "Artificial 
smoke  flavoring"  and  "Smoke    : 
flavoring."  and  the  footnote  "2"} 
designations  are  removed.  Furthermore, 
the  text  of  footnote  2  at  the  and  of  the 
tiA>le  is  removed  and  footnote  2  is 
designated  as  "Reserved." 

Doae  at  Washington,  DC.  on  Augiut  2. 
1993. 

Ea^Bae  Branatool, 

Assistant  SecnKKjr.  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-18997  Piled  »-6-93: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39  ' 

[Dechet  l«o.  n-4M»-10»-AO;  Amendment 

3»-a648:AO«s-i4-ai]  { 

AlrworthineM  Diractlvas;  Boaing 
Modal  747-400  Sarlaa  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

WMMAWY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  all  Boeing  Model  747-400 
series  airplanes.  This  action  requires  the 
installation  of  a  system  that  ensures  full 
pitot  and  total  air  temperature  heat  in 
the  event  an  airplane  enters  "ground 
mode"  while  the  airplane  is  in  flight. 
This  AD  action  also  requires  a  revision 
to  the  FAA-approved  Airplane  Flight 
Manual  that  imposes  operating 
limitations  in  the  event  hjrdraulic 
system  number  one  or  four  becomes 
inoperative.  This  amendment  is 

t>romptBd  by  two  incidents  of  airplanes 
osing  pressure  in  hydraulic  system 
numbMBT  four.  The  actions  specified  in 
this  AD  are  intended  to  reduce  the  effect 
on  airplane  systems  should  thev  enter 
ground  operating  mode  while  the 
airplane  is  in  fli^t  | 

DATES:  EKsctive  August  9. 199J. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8. 1993. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  g3-NM- 
109-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
'  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 

FOR  FURTHER  MFORMATION  CONTACT. 
Gregory  Dimn,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2799:  fax  (206)  227-1181. 
SUPPLEMENTARY  MFOMIATION:  Recently, 
the  FAA  received  two  reports  of  in- 
service  Model  747-400  series  airplanes 
losing  pressure  in  hydraulic  system 
number  four,  which  resulted  in  the 
airplanes  entering  "ground  mode"  while 
the  airplanes  were  in  flight.  In  these  two 
incidents,  there  were  no  obvious  flight 
deck  indications  to  warn  the  flight  crew 
that  the  airplane  had  entered  into  the 
"ground  mode."  The  FAA  has 
determined  that  when  there  is  a  loss  of 

f>ressure  in  hydraulic  system  number 
our,  the  wing  gear  trucks  may  relax 
sufficiently  to  exceed  the  tilted  position 
indication.  When  this  occurs  on  the 
sensing  systems  for  both  the  left  and 
right  wing  gear  trucks,  the  airplane  will 
enter  into  the  "ground  mode." 
Moreover,  if  hydraulic  system  one  is 
depressurized  and  the  body  gear  trucks 
relax  sufficiently,  the  airplane  will  enter 
the  "ground  mode"  when  the  gear  is 
extended  for  landing.  Analysis  indicates 
that  the  following  systems  may  be 
afi^ected  by  this  type  of  failure: 

1.  Pitot/Static  Probe  Heat:  Reduction 
of  heat  in  the  "ground  mode"  may  cause 
ioe  to  build  up.  which  subsequently 
may  cause  the  air  data  computer  to  send 
erroneous  information  to  other  systems 
such  as  the  integrated  display  system, 
flight  instrument  system,  stall  warning 
system,  and  overspeed  warning  system. 

2.  Cowl  Thermal  Anti-Ice  System:  The 
primary  ice  detection  system  becomes 
inoperative  in  "ground  mode."  and 
"cowl  thermal  anti-ice"  must  be 
selected  manually  when  required. 

3.  Wing  Thermal  Anti-Ice  System:  The 
wing  thermal  anti-ice  system  becomes 
inopwative  in  both  "AUTO"  and 
"manual"  modes. 


4.  Total  Air  Temperature  Probe 
Heaters:  Heaters  turn  off  in  the  "groimd 
mode."  Ice  build  up  may  affect  engine 
settings  during  climb-out  and  go- 
around,  but  would  not  be  considered  an 
operational  concern. 

5.  Horizontal  Stabilizer  and  Rudder 
Module:  The  stabilizer  speed  trim 
deactivates  in  "ground  mode"  with 
minimal  impact  on  airplane  handling 
characteristics.  The  rudder  ratio  changer 
may  default  to  the  "low  airspeed  (high 
authority)  mode"  when  accompanied  by 
anomalies  in  the  air  data  computer. 
Excessive  rudder  input  could  damage 
the  vertical  stabilizer. 

6.  Yaw  Damper:  The  yaw  damper 
enters  the  normal  "on  ground,  no 
rudder  gommand  mode."  The  airplane 
is  stable  throughout  all  flight  regimes 
without  a  functioning  yaw  damper. 
However,  pilot  workload  increases 
during  tiut)ulence. 

7.  Fuel  Management  System:  Fuel 
cannot  be  transferred  bom  the 
horizontal  stabilizer  fuel  tank  or  reserve 
tanks  2  and  3.  Fuel  in  those  tanks 
becomes  unusable  if  "ground  mode"  is 
entered  with  fuel  in  those  tanks. 
Specific  fuel  feed  procedures  must  be 
followed  to  avoid  exceeding  the 
airplane  center  of  gravity  limits. 

8.  Thrust  Reversers:  Tne  thrust 
reverser  aisle  stemd  flight  lockout 
mechanisms  are  released  in  "ground 
mode."  The  thrust  reversers  will  deploy 
and  the  leading  edge  flaps  will  retract, 
if  the  reverse  thrust  levers  are  pulled. 
There  is  no  indication  of  "flight  lockout 
release"  to  the  flight  crew. 

9.  Auto-Throttle:  Auto-throttle  is 
inoperative  in  "ground  mode" 
(hydraulic  system  four  loss  only); 
however,  an  annunciation  is  provided  to 
the  crew. 

10.  Automatic  Flight  Idle:  In  "ground 
mode,"  automatic  selection  of 
"approach  idle"  will  not  occur  when 
approach/landing  flaps  are  selected,  or 
when  "cowl  thermal  anti-ice"  is 
commanded  "ON."  (Airplane  go-aroimd 
performance  is  based  on  engine 
acceleration  capability  tmm  the 
approach  idle  setting;  sufficient  bleed 
air  flow  for  cowl  thermal  and  anti-ice  is 
dependent  on  the  approach  idle  power 
setting.) 

11.  Cabin  Pressurization  System: 
Below  15,000  feet  mean  sea  level  (MSL). 
the  outflow  valve  opens  gradually  in 
"ground  mode"  to  depressurize  the 
airplane  with  no  efilBCt  above  15,000  feet 
MSL. 

12.  Transponder  The  transponder 
becomes  disabled  in  the  "ground 
mode."  Some  airplanes  have  an  optional 
control  switch,  which  would  permit  the 
flight  crew  to  switch  to  the  "manual 
mode." 
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13.  Traffic  Collision  Avoidance 
System  (TCAS):  TCAS  becomes 
inoperative  in  the  "ground  mode;" 
however,  a  TCAS  status  message  would 
be  annunciated  to  the  flight  crew. 

14.  Auxiliary  Power  Unit  (APU)  GEN 
2:  APU  "Avail"  Hght  illuminates  in 
"ground  mode"  on  P5  panel  when  the 
APU  is  running. 

15.  Forward  Cargo  Ground  Exhaust 
System  (KLM  only):  The  forward  ground 
exhaust  valves  open  in  "ground  mode" 
if  the  air  conditioning  system  for  the 
forward  cargo  compartment  is  selected 
"ON."  Rapid  depressurization  occurs 
and  results  in  an  engine  indication  and 
crew  alerting  system  (EICAS)  "Cabin 
Altitude"  warning  message. 

16.  Upper  Deck  Door  Flight  Lock:  The 
flight  lock  actuator  will  not  energize  to 
lock  in  air  in  "ground  mode;"  however, 
a  blue  "DR  GND  Mode"  light  will  be 
annunciated  above  each  upper  deck 
door. 

Depressurization  of  the  hydraulic 
system  number  one  or  four  can  result  in 
various  electrical  and  avionics  systems 
entering  the  ground  operating  mode 
while  the  airplane  is  in  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
30A2069.  dated  July  15, 1993.  that 
describes  procedures  for  installation  of 
a  system  that  ensures  full  pitot  and  total 
air  temperature  heat  in  the  event  an 
airplane  enters  "ground  mode"  while 
the  airplane  is  in  flight. 

Boeing  has  issued  747-400 
Operations  Manual  Bulletin  93-5,  dated 
July  26, 1993,  that  describes  flight  crew 
procedures  to  impose  operating 
limitations  when  hydraulic  system 
number  one  or  four  is  inoperative. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747-400 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  reduce  the 
effect  on  the  airplane  systems  and  the 
flight  crew  should  the  airplane  enter 
ground  operating  mode  while  the 
airplane  is  in  fli^t.  This  AD  requires  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  that  imposes  operating 
limitations  in  the  event  the  hydraulic 
system  number  one  or  four  becomes 
inoperative.  This  AD  also  requires 
installation  of  a  system  that  ensures  full 
pitot  and  total  air  temperature  heat  in 
the  event  an  airplane  entere  "ground 
mode"  while  the  airplane  is  in  flight. 
These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  information  described 
previously. 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  modiflcation  of 
the  air/gro\md  system  which  will 


constitute  terminating  action  for  the 
operating  limitation  imposed  by  this  AD 
action. 
Since  a  situation  exists  that  requires 

the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-109-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subiecls  in  14  CFR  Fait  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amendwf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-21  Boeing:  Amendment  39-8646. 
Docket  93-NM-109-AD. 

Applicability:  All  Model  747-400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  reduce  the  effect  on  airplane  systems 
should  they  enter  ground  operating  mode 
while  the  airplane  is  in  flight  due  to 
depressurization  of  hydraulic  system  number 
one  or  four,  accomplish  the  following: 

(a)  Within  15  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  by  accomplishing  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

(1)  Insert  a  copy  of  747-400  Operations 
Manual  Bulletin  93-S,  dated  July  26, 1993, 
into  the  AFM. 

(2)  Include  the  requirements  of  paragraphs 
(a)(2)(i),  (a)(2)(ii),  and  (a)(2)(iii)  of  this  AD  in 
the  AFM.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 
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U)  Do  not  op««la  Om  airplaiM  unlets  both 
the  Dumbsr  4  hydnulic  mgiiw  drivwi  pump 
■nd  th«  numbor  4  hydnulic  demand  pump 
■re  operative. 

(ii)  If  hydraulic  syatam  number  1  or  4 
becoinea  inoperative  while  the  airplane  is  in 
flight,  the  flight  crew  ahall  accomplish  the 
procedurea  contained  in  747-400  Operations 
Manual  Bulletin  0>-5.  dated  ^lly  26. 1M3. 

(iii)  If  hydraulic  system  number  4  becomes 
inoperative  while  the  airplane  is  in  flight,  the 
flight  craw  shall  consider  the  ramifications  of 
rt»a"g—  in  system  operation  should  the 
airplwM  enter  the  "ground  mode." 
Spedflcally,  consideration  shall  be  given  to 
trip  and  reserve  fuel  requirements,  and 
enroute  and  destination  forecasts  for 
potential  icing  conditions.  If  these  or  other 
conditions  present  a  significant  adverse  effect 
on  safety  if  the  flight  is  continued,  the  crew 
shall  consider,  as  an  alternative,  diverting  to 
a  suitable  airport.  It  is  the  responsibility  of 
the  captain  to  assess  the  situation  and 
execute  sound  judgement  to  determine  a  safe 
course  of  action.  A  landing  shall  be  made  at 
the  most  suitable  airport. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD,  install  a  system  that  provides  full 
pitot  and  total  air  temperature  heat  in  the 
event  an  airplane  enters  "ground  mode" 
while  the  airplane  is  in  flight,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
30A2069.  dated  July  15, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjtistroent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  api^oved  by  the  Manager,  Seattle 
Aircraft  Certiflcation  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACXl 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  AFM  revision  shall  be 
accomplished  in  accordance  with  747-400 
Operations  Manual  Bulletin  93-5,  dated  July 
26, 1993.  The  installation  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-30A2069.  dated  July  15. 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Tkinsport  Airplrae  Directorate.  1601  Lind 
Avenue,  SW.,  Ranton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
August  9, 1993. 


Issued  in  Renton,  Washington,  on  July  29, 
1993. 
DwreU  M.  rederaea. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc  93-18914  Filed  8-6-93;  8:45  am] 
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14  CFR  Part  39 

[Doctot  Na  n-NM-103-AD;  Amendmwit 
39-8654;  AD  93-15-08] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  equipped  with  certain 
IPECO  pilot  and  co-pilot  seats.  This 
action  requires  an  inspection  to 
determine  whether  the  bearings  of  the 
tracklock  bracket  assemblies  of  the  pilot 
and  co-pilot  seats  are  secure;  and 
modification  of  loose  bearings,  and 
marking  the  seat  identification  label. 
This  amendment  is  prompted  by  reports 
that  pilot  seats  failed  to  lock 
horizontally  due  to  the  tracklock  pin 
bearing  becoming  detached  from  its 
housing  and  wedged  in  the  mechanism. 
The  actions  speciHed  in  this  AD  are 
intended  to  prevent  the  pilot  and  co- 
pilot seats  from  sliding  freely  on  the 
track,  which  could  lead  to  the  inability 
of  the  pilots  to  control  the  airplane. 
DATES:  Effective  August  24. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  24, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Octobers,  1993. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  QS-NM- 
103-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  IPEOO, 
Inc..  3882  Del  Amo  Blvd..  suite  604, 
Torrance,  CA  90503.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  OfTice  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC 


FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Boffb.  Aerospaf»  Engineer,  Airfreme 
Branch,  ANM-120S,  FAA.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
CertiHcation  Office.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056; 
telephone  (206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  a  report  of  a  pilot  seat 
that  failed  to  lock  horizontally  on  an  in- 
service  Model  737  series  airplane.  The 
reported  cause  of  the  failure  has  been 
traced  to  a  problem  that  occurred  during 
production  and  resulted  in  the  tracklock 

Ein  bearing  becoming  detached  from  its 
ousing  and  wedged  in  the  mechanism. 
Subsequent  investigation  by  the 
manufacturer  has  revealed  a  second 
instance  of  a  loose  bearing.  Under  these 
conditions,  the  pilot  and  co-pilot  seats 
might  not  lock  into  position  after 
repositioning  the  seats.  Consequently, 
the  seat(s)  would  then  slide  freely  on 
the  track,  with  no  means  of  locking  into 
the  correct  position.  This  condition,  if 
not  corrected,  could  result  in  the  pilot 
and  co-pilot  seats  sliding  freely  on  the 
track,  which  could  lead  to  the  inability 
of  the  pilots  to  control  the  airplane. 

The  FAA  has  reviewed  and  approved 
IPECO  Service  Bulletin  ADGl-25-74. 
Issue  2,  dated  May  6, 1993.  that 
describes  procedures  for  a  one-time 
inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure,  and  modification  of  loose 
bearings.  This  modification  entails 
drilling  a  hole  through  the  tracklock 
bracket,  and  installing  a  spirol  pin 
through  the  tracklock  bracket  assembly 
into  the  tracklock  bearing.  This  one-time 
inspection  and  modification  will 
prevent  the  possibility  of  the  pilot  and 
co-pilot  seats  from  sliding  freely  on  the 
track.  The  service  bulletin  also  describes 
procedures  for  marking  the  seat 
identification  label  using  vibro-etch  or  a 
sinfilar  method. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent  the 
pilot  and  co-pilot  seats  from  sliding 
freely  on  the  track,  which  could  lead  to 
the  inability  of  the  pilots  to  control  the 
airplane.  This  AD  requires  a  one-time 
inspection  to  determine  whether  the 
barings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure;  and  modification  of  loose 
bearings,  and  marking  the  seat 
identification  label.  'Die  actions  ara 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 
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Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  tliis  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  p«sons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
mivironmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmuit.  Therefore,  in 
acoordanoe  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency  regulation 
and  that  it  is  not  considered  to  be  major 


under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Ekicket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [AmwHied] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-15-08  Boeing:  Amendment  39-8654. 
Docket  93^M-103-AD. 

Applicability:  Model  737  series  airplanes 
equipped  with  IPECXD,  Model  093,  pilot  and 
co-pilot  seats,  having  seat  serial  numbers  up 
to  and  including  21121;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  pilot  and  co-pilot  seats  from 
sliding  freely  on  the  track,  which  could  lead 
to  the  inability  of  the  pilots  to  control  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effiective  date 
of  this  AD,  pertorm  an  inspection  to 
determine  whether  the  bearings  of  the 
tracklock  bracket  assemblies  of  the  pilot  and 
co-pilot  seats  are  secure  by  attempting  to 
rotate  the  head  of  the  bearing  in  either 
direction  in  accordance  with  IPECX)  Service 
Bulletin  AOOl-25-74,  Issue  2,  dated  May  6, 
1993. 

(1)  If  a  bearing  rotates  in  either  direction: 
Prior  to  further  flight,  modify  the  tracklock 
bracket  assembly  in  accordance  with  the 


service  bulletin,  and  mark  the  seat 
identification  label  by  service  bulletin 
number,  "AOOl-25-74".  using  vibro-«tch  or 
a  similar  method  in  accordance  with  the 
service  bulletin. 

(2)  If  a  bearing  does  not  rotate  in  either 
direction:  Prior  to  further  flight,  mark  the  *mt 
identincation  label,  "INSPECTED  REF. 
SBAOOl-25-74",  using  vibro-etch  or  a 
similar  method  in  wjyir*tfln<y  with  the 
service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  pilot/ 
co-pilot  seat  that  does  not  bear  "INSPECTED 
REF.  SBAOOl-25-74."  on  its  identification 
label. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACQ. 

(d)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  modification,  and 
marking  of  the  seat  shall  be  done  in 
accordance  with  IPECO  Service  Bulletin 
AOOl-25-74,  Issue  2,  dated  May  6, 1993. 
which  contains  the  following  list  of  effiective 
pages: 


Page  No. 

Flevision 

level  showm 

on  page 

Date  shown  on 
page 

1.3 

2,4-8  

2 

1 

May  6.  1993. 
April  15.  1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fi-om  IPECO,  Inc.,  3882  Del 
Amo  Blvd.,  suite  604,  Torrance,  CA 
90503.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

(f)  This  amendment  becomes  effective 
on  August  24. 1993. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 
Darrell  ML  PederMB. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-18945  Filed  8-6-93;  8:45  am] 
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I  Modal  ATF  S«rlM  Alrptaiwa 


AGOICY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 


UMI 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes,  that 
requires  an  inspection  to  detect  cracking 
of  the  ait  end  of  the  wing  rib  boom 
angles  on  the  left  and  ri^t  engine,  and 
repair  or  replacement  of  the  wing  rib 
boom  angle  assemblies,  if  necessary. 
This  amendment  is  prompted  by  the 
detection  of  cracks  in  the  engine 
outboard  rib  boom  angles  at  the  main 
landing  gear  (MLG)  actuator  attachment 
point.  The  actions  specified  by  this  AO 
are  intended  to  prevent  structural 
feiliue  of  the  actuator  attachment  point, 
which  could  lead  to  collapse  of  the 
MLG. 

DATES:  Efiiective  September  8. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
8. 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  I>.0.  Box 
16029.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  njRTHER  MF0RMAT10N  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
8UPPLBIENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  in  the  Federal 
Reyuter  on  April  27, 1993  (58  FR 
25579).  That  action  proposed  to  require 
an  inspection  to  detect  cracking  of  the 
aft  end  of  the  wing  rib  boom  angles  on 
the  left  and  right  engine,  and  repair  or 


replacement  of  the  wing  rib  boom  angle 
assemblies,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $990,  or  $110  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "addresses." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U-S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amwidwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-Oa  British  Aarospace:  Amendment 
39-8632.  Docket  92-NM-211-AD 

Applicability:  All  Model  ATP  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
landing  gear  actuator  attachment  point, 
which  could  lead  to  collapse  of  the  main 
landing  gear,  accomplish  the  following: 

(a)  Within  400  hours  time-in-service  after 
the  effective  date  of  this  AD,  or  within  12 
months  since  airplane  manufacturs, 
whichever  occurs  later,  conduct  a  detailed 
visual  inspection  to  detect  cracking  of  the  aft 
end  of  the  engine  outboard  rib  boom  angles 
under  the  wing  rib  outboard  of  the  left  and 
right  engine,  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-57-13, 
Revision  1,  dated  January  15, 1993. 

(b)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  at  intervals  not  to 
exceed  3,000  landings  or  12  months, 
whichever  occurs  first. 

(c)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  that 
crack  does  not  extend  beyond  bolt  hole  X, 
accomplish  either  paragraph  (c)(1).  (c)(2),  or 
(c)(3)  of  this  AD. 

Note:  Procedures  for  addressing  cracks 
found  in  both  rib  boom  angles  are  contained 
in  paragraphs  (f),  (g),  and  (h)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  300  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  crack  propagation,  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-57- 
13,  Revision  1,  dated  January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  6  months  after  discovery 
cf  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate;  or 
replace  the  rib  boom  ang|le  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (ej 
of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 
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Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  asnmbly  in  accordance  with 
the  service  bulletin. 

(d)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AO,  and  that 
crack  extends  beyond  bolt  hole  X,  but  not 
beyond  bolt  hole  Y  or  down  towards  bolt 
hole  A,  accomplish  either  paragraph  (d)(1), 
(d)(2),  or  (d)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA.  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  in  accordance  with  the  service 
bulletin. 

(3)  At  intervals  not  to  exceed  100  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  additional  crack  propagation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13.  Revision  1.  dated 
January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  3  months  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA.  Transport  Airplane  Directorate;  or 
replace  the  rib  boom  angle  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  insjjections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (e) 
of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 
Standardization  Branch.  AN.M-il3,  FAA. 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(e)  If  any  crack  is  detected  on  only  one  rib 
boom  angle  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  that 
crack  extends  beyond  bolt  hole  Y  or  into  bolt 
hole  A,  accomplish  either  paragraph  (e)(1), 
(o)(2),  or  (e)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angle  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(2)  f^or  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  50  hours 
time-in-service,  reinspect  the  rib  boom  angle 
for  additional  crack  propagation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13,  Revision  1.  dated 
January  15, 1993. 

(i)  If  no  additional  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  within  1  month  after  discovery 
of  the  crack,  either  repair  the  rib  boom  angle 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA.  Transport  Airplane  Directorate;  or 
replace  the  rib  boom  angle  assembly  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph  (e) 


of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angle  in  accordance  with 
a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(f)  If  any  crack  is  detected  on  both  rib  boom 
angles  during  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  and  cracks  do 
not  extend  beyond  bolt  hole  X,  accomplish 
either  paragraph  (f)(1),  (0(2),  or  (f)(3)  of  this 
AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113.  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  100  hours 
time-in-service,  reinspect  the  rib  boom  angles 
for  crack  propagation,  in  accordance  with 
British  Aerospace  Ser.'ice  Bulletin  ATP-57- 
13.  Revision  1,  dated  January  15, 1993. 

(i)  If  no  addiiionai  crack  propagation  is 
detected  during  any  of  the  repetitive 
inspections,  wiihin  3  months  after  discovery 
of  the  cracks,  either  repair  the  rib  boom 
angles  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA.  Transport  Airplane 
Directorate;  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  f)aragraph 
(h)  of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angles  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(g)  If  any  crack  is  detected  on  both  rib 
boom  angles  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD.  and  cracks 
extend  beyond  bolt  hole  X.  but  not  beyond 
bolt  hole  Y  or  down  towards  bolt  hole  A. 
accomplish  either  paragraph  (g)(1).  (g)(2).  or 
(g)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113.  FAA,  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(3)  At  intervals  not  to  exceed  50  hours 
time-in-service,  reinspect  the  rib  boom  angles 
for  additional  crack  prof>agation,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-57-13,  Revision  1,  dated 
January  IS,  1993. 

(i)  If  no  additional  crack  propagation  is 
detected  duri-g  any  of  the  rf^petitive 
inspections,  within  1  month  after  discovery 
of  the  cracks,  either  repair  the  rib  boom 
angles  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate;  or  replace  the  rib  boom  angle 
assembly  in  accordance  with  the  service 
bulletin. 


(ii)  If  any  of  the  repetitive  inspections 
reveal  that  crack  propagation  has  reached  or 
exceeded  the  limits  specified  in  paragraph 
(h)  of  this  AD,  prior  to  further  flight,  either 
repair  the  rib  boom  angles  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate;  or  replace  the 
rib  boom  angle  assembly  in  accordance  with 
the  service  bulletin. 

(h)  If  any  crack  is  detected  on  both  rib 
boom  angles  during  any  inspection  required 
by  paragraph  (a)  or  (b)  of  this  AD,  and  cracks 
extend  beyond  belt  hole  Y  or  into  boll  hole 
A,  accomplish  either  paragraph  (h)(1)  or 
(h)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  repair  the  rib 
boom  angles  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113.  FAA.  Transport  Airplane 
Directorate. 

(2)  Prior  to  further  flight,  replace  the  rib 
boom  angle  assembly  in  accordance  with  the 
service  bulletin. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  wiih  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(j)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(k)  The  inspections  and  replacements  shall 
be  done  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-57-13. 
Revision  1,  dated  January  15, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

(1)  This  amendment  becomes  effective  on 
Septembers,  1993, 

Issued  in  Renton.  Washington,  on  July  14, 
1993. 
David  G.  Hmid, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-18943  Filed  8-&-93;  8:45  am] 
BtUJNQ  CODE  4»10-t»-P 
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(DMkat  No.  tS-NM-IM^AO; 
3«-MSaiAO09-1S-O71 


AirworlMrMM  Dlwctiv— ;  d«  Havflland, 
Ine^  Modal  DNC-7  SwIm  AlrptanM 


Federal  Aviation 
Adminisl'^tion,  DOT. 
ACTION:  Final  rule:  request  for 
comment*!. 


;  This  unendment  adopts  a 
new  ainvcTthiness  directive  (AD)  that  is 
applicable  lO  ail  de  Haviliand  Model 
DHC-7  senes  airplanes.  This  action 
requires  inspection  of  upper  lockstrut 
sub-assemblies  to  detect  cracking,  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
failure  of  an  upper  lockstrut  sub- 
assembly, which  led  to  partial  collapse 
of  one  of  the  main  landing  gears.  The 
actions  specified  in  this  AD  are 
intended  io  prevent  failure  of  the  upper 
lockstrut  sub-assembly,  which  could 
lead  to  partial  collapse  of  the  main 
landing  gear. 
DATES:  Effective  August  9. 1993. 

The  incorporation  by  refwence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  9. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  8. 1993. 

AOORESSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NKf- 
124-AD.  1601  Land  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  intonnation  referenced  in 
this  AD  may  be  obtained  from  de 
Haviliand.  Inc,  Garratt  Boulevard. 
DoMmsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
DiiBctorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  Hew 
Ytak  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 
CtfBca  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

FOR  RIRTHER  MFOfWATION  CONTACT:  Sol 
Maroof.  Aerospace  Engineer,  Airframe 
Branch,  ANE-172.  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPfLEMENTARV  MFOfWATION:  Transport 
Canada  Aviation,  which  is  the 


airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  de  Haviliand 
Model  DHC-7  series  airplanes. 
Transput  Canada  Aviation  advises  that 
an  incident  of  upper  lockstrut  sub- 
assembly failure  occurred  recently, 
which  led  to  partial  collapse  of  one  of 
the  main  landing  gears.  Failure  of  the 
upper  lockstrut  sub-assembly  was 
caused  by  fatigue  cracking,  which  led  to 
tension  overload.  Fatigue  cracking  was 
possibly  a  result  of  undampened  gear 
extension,  which  can  occur  if  the 
landing  gear  is  extended  at  higher  than 
recommended  flight  speeds,  if  the  lock 
release  actuator  is  not  properly  bled 
after  removal  or  replacement,  or  if 
excessive  wear  is  present  in  the  lock 
stay  actuator  joints.  Failure  of  the  upper 
lockstrut  sub-assembly,  if  not  corrected, 
could  result  in  partial  collapse  of  the 
main  landing  gear. 

De  Haviliand  has  issued  Alert  Service 
Bulletin  S.B.  A7-32-100.  dated  July  7. 
1993.  that  describes  procedures  for 
conducting  a  one-time  non-destructive 
testing  inspection  of  upper  lockstrut 
sub-assemblies,  part  numbers  15709-7 
and  1570&-9.  to  detect  cracking,  and 
replacement  of  any  discrep«mt  sub- 
assembly with  a  serviceable  sub- 
assembly. Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-93-11. 
dated  July  7. 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certiHcated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  tliis 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  upper  lockstrut 
sub-assembly,  which  could  lead  to 
(Mrtial  collapse  of  the  main  landing 
gear.  This  AD  requires  a  one-time  non- 
destructive inspection  of  upper 
lockstrut  sub-assemblies  to  detect 
cracking,  and  replacement  of  any 
discrepant  sub-assembly  with  a 
serviceable  sub-assembly.  The  actions 


are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  is  considerea  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-124-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


UMI 
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it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  ¥AA.  tas  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
imder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFRPait  39 

Air  transportation,  Aircraft,  Aviation 
safety,  incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [AmmdMl] 

2.  Section  39.13  is  amended  by 
adding  the  folloMring  new  airworthiness 
directive: 

93-1 S-07  De  HariUand,  Inc.:  Amendment 
3»-«653.  Docket  93-NM-124-AD. 

Applicabiiity:  All  Model  DHC-7  series 
airplanes,  certificatad  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  upper  lockstrut  sul>-assembly,  which 
could  lead  to  partial  collapse  of  the  main 
landing  gear,  accomplish  the  following: 

(a)  Within  250  landings  after  the  effective 
date  of  this  AD,  conduct  a  non-destructive 
testing  inspection  of  upper  lockstrut  sul>- 
assemblies,  part  numbers  15709-7  and 
1S70&-9,  to  detect  cracking,  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S3. 
A7-32-100.  dated  July  7, 1993. 

(1)  If  any  crack  is  detected,  prior  to  further 
fli^t,  replace  the  discrepant  8ul>-as8embly 


with  a  serviceable  sub-assembly  in 
accordance  with  the  service  bulletin. 

(2)  If  no  crack  is  detected,  no  further  action 
is  required  by  this  AD. 

(b)  Within  5  days  after  completion  of  the 
inspection  required  l>y  paragraph  (a)  of  this 
AD,  operators  must  submit  a  report 
containing  details  of  any  cracked  upper 
lockstruts  found  to  de  Havilland,  Inc.,  GarraU 
Boulevard,  Downsview,  Ontario  M3K 1Y5, 
Canada;  fex  (416)  375  4539.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  comDliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  fJght  permits  may  be  issued  in 
acoHtlance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A7-32-10O,  dated 
July  7, 1993.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1 Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Tnuisport  Airplane  Directorate,  1601  Lind 
Avanue.  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202.  Valley  Stream, 
New  York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  oa 
August  9, 1993. 

Issued  in  Rentm,  Washington,  on  August 
2,1993. 

Damll  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-18944  Filed  8-6-93;  8:45  am) 
BIUJNO  CODE  4eil>-13-r 


14  CFR  Part  39 

pocket  No.  93-NM-21-AO:  AmwKtmwit 
39-6633;  AD  93-14-09] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Model  SD»-SHERPA 
Ssries  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes, 
that  requires  modification  of  the  power 
supply  to  the  emergency  lighting  system 
and  a  subsequent  functional  test  of  the 
system.  This  amendment  is  prompted 
by  an  engineering  analysis,  which 
revealed  ihat,  in  the  event  of  loss  of 
normal  electrical  jpower.  the  emergency 
lighting  system  may  fail  to  illuminate  or 
remain  illuminated.  The  actions 
specified  by  this  AD  are  uitended  to 
prevent  failure  of  the  emergency  lights 
to  illuminate  diuing  an  emergency. 
DATES:  Effective  September  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
8, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive.  Suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  April  12. 1993  (58  FR  19073).  That 
action  proposed  to  require  modification 
of  the  power  supply  to  the  emergency 
lighting  system  and  a  subsequent 
functional  test  of  the  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  dven  to  the 
sinBle  comment  received. 

Tne  oommenter  supports  the 
prapoaed  rule. 

AAer  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

llie  FAA  estimates  that  10  airplanes 
of  U.S.  registiv  will  be  affected  by  this 
AD.  that  it  will  take  approximately  25 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $13,750,  or  $1,375  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

Lial  of  Sabjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  aa 
follows: 

PART  39-AlRWOfrrHINES$ 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
cmtinues  to  reed  as  follows: 


Aelherity:  4«  VS.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

|3t.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-14-09    Short  Brotlwn.  PLC:  Amendment 
39-«633.  Docket  93-NM-21-AD. 

Applicability:  Model  SD3-SHERPA  series 
airplanes;  serial  numbers  SH3201  through 
SH3210,  inclusive;  certiflcated  in  any 
categoiy. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fiilure  of  the  emergency 
lighting  system  to  illuminate  during  an 
emergency,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  supply  to  the 
emergency  lighting  system  and  perform  a 
functional  test  of  the  system  in  accordance 
with  Shorts  Service  Bulletin  SD3  SHERPA- 
33-1,  dated  January  17, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

(d)  The  modification  shall  be  done  in 
acoonrdance  with  Shorts  Service  Bulletin  SD3 
SHERPA-33-1,  dated  January  17, 1993, 
which  includes  Attachment  to  Service 
Bulletin  Drawing  SD3  SHERPA-33-1/A.  This 
incorporation  l>y  reference  was  approved  l>y 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  l>e  obtained  from  Short 
Brothers,  PLC.  2011  Crystal  Drive,  Suite  713, 
Arlington,  Virginia  22202-3719.  Copies  may 
be  insjiected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Ronton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effiactive  on 
September  8, 1993. 

Issued  in  Ronton,  Washington,  on  July  14, 
1993. 

David  CHadol. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-18942  Filed  8-«-93: 8:45  am] 
aaiMQ  cooc  4aia-is-p 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  land  602 

JJ0.9492 

RIN154S-AQ90 

Capitalization  and  Inclusion  In 
Inventory  of  Certain  Costs 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

StJMMARY:  This  document  contains  final 
regulations  under  section  263A  of  the 
Internal  Revenue  Code  of  1986  relating 
to  accounting  for  costs  incurred  in 
producing  property  and  acquiring 
property  for  resale.  Section  263A  was 
enacted  as  part  of  the  Tax  Reform  Act 
of  1986.  Changes  to  the  applicable  law 
were  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  and  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  This  final 
regulation  afiiscts  all  taxpayers  subject  to 
section  263A. 
DATES:  Effective  date;  January  1, 1994. 

Comments  are  requested  from 
taxpayers  on  or  before  November  8, 
1993,  regarding  the  approach  for 
implementing  method  changes  required 
under  the  final  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  McElroy  of  the  Income  Tax  and 
Accounting  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224  (AUention:  CC:rr&A:07).  (207) 
622-4970.  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  ha^e 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bu^et  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  3504(h))  under 
control  number  1545- 1233.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  one  hour  to 
ten  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  one  hour. 

These  estimates  are  approximations 
based  on  information  available  to  the 
Internal  Revenue  Service  (the  Service) 
Individual  recordkeepers  may  reouire 
more  or  less  time,  depending  on  tneir 
particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
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to  the  Internal  Revenue  Service,  Attn: 
IRS  Repfuls  Clearance  Officm  TR:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Informati(Hi  and  Regulatory  Aff^airs, 
Washington,  DC  20503. 

Background 

On  March  30, 1987,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (52  FR  10118)  by  cross 
reference  to  temporary  regulations  (T.D. 
8131)  published  the  same  day  (52  FR 
10052).  Amendments  to  the  notice  of 
proposed  rulenuiking  and  temporary 
regulations  were  published  in  the 
Federal  Register  on  August  7. 1987,  by 
notice  of  proposed  rulemaking  (52  FR 
29391)  by  cross  reference  to  temporary 
regulations  (T.D.  8148)  published  the 
same  day  (52  FR  29375).  A  public 
hearing  was  held  on  Decemoer  7, 1987. 
After  consideration  of  the  public 
comments  regarding  the  proposed 
regulations,  they  are  adopted  as  revised 
by  this  Treasury  decision. 

Explanation  of  Statutory  Provisions 

Section  263A  (the  uniform 
capitalization  rules]  was  enacted  as  part 
of  the  Tax  Reform  Act  of  1986,  Public 
Law  99-514. 100  Stat.  2085. 1986-3  C.B. 
Vol.  1  (the  1986  Act).  The  statute  was 
amended  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Public  Law 
100^203, 101  Stat.  1330, 1987-3  C.B. 
Vol.  1  (the  1987  Act),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
Public  Law  100-647, 102  Stat.  3342. 
1968-3  C.B.  Vol.  1  (the  1988  Act),  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1989.  Public  Law  101-239. 103  Stat. 
2106  (the  1989  Act). 

Prior  to  the  enactment  of  section 
263A,  the  rules  regarding  the 
capitalization  of  costs  incurred  in 
producing  property  were  defident  in 
two  respects.  First,  no  unifcmn  system 
regarding  the  capitalization  of  costs 
incurred  in  producing  property  existed. 
Rather,  costs  were  capitalized  under  a 
variety  of  Internal  Revenue  Code 
provisions  depending  on  the  nature  of 
the  underlying  property  and  its 
intended  use.  Second,  costs  incurred  in 
producing,  acquiring,  or  carrying 
property  were  permitted,  in  some 
instances,  to  be  deducted  currently, 
rather  than  accounted  for  in  the  year 
When  the  property  was  used  or  sold. 

Section  263A  was  enacted  to  provide 
a  single,  comprehensive  set  of  rules  to 
govern  the  capitalization  of  the  costs  of 
producing,  acquiring,  and  holding 
property,  subject  to  appropriate 
exceptions  where  application  of  the 


rules  might  be  unduly  biu'densome. 
These  rules  are  designed  to  more 
accurately  reflect  income  and  prevent 
unwarranted  deferral  of  taxes  by 
properly  matching  income  with  related 
expenses.  These  rules  are  also  intended 
to  make  the  tax  system  more  neutral  by 
eliminating  the  differences  in  the  former 
capitalization  rules  that  created 
distortions  in  the  allocation  of  economic 
resources  and  in  the  manner  in  which 
certain  economic  activity  is  organized. 
See  S.  Rep.  No.  313.  99th  Cong..  2d 
Sess.  140  (1986).  1986-3  CB.  (Vol.  3). 
140. 

Section  263A  generally  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  tangible  personal  property 
produced  by  a  taxpayer.  Produced 
property  includes  both  property  that  is 
sold  to  customers  (e.g..  inventory)  and 
property  that  is  used  in  a  taxpayer's 
trade  or  business  (self-constructed 
assets).  Section  263A  also  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  personal  property  acquired 
by  a  taxpayer  for  resale.  Personal 
property  acquired  for  resale  includes 
both  tangible  and  intangible  personal 
property  described  in  section  1221(1). 
Section  263A(b)(2)(B).  however,  excepts 
from  the  uniform  capitalization  rules 
personal  property  acquired  by  a 
taxpayer  for  resale  if  its  average  annual 
gross  receipts  for  the  preceding  three 
taxable  years  do  not  exceed  $10,000,000 
(small  reseller). 

Certain  Administrative  Guidance 

The  following  notices  regarding 
section  263A  have  been  published: 
Notice  87-76. 1987-2  CB.  384;  Notice 
88-23,  1988-1  C.B.  490;  Notice  88-24. 
1988-1  C.B.  491;  Notice  88-662.  1988- 

1  CB.  548;  Notice  88-78. 1988-2  CB. 
394;  Notice  88-86.  1988-2  CB.  401: 
Notice  88-92, 1988-2  C.B.  416;  Notice 
88-99, 1988-2  C.B.  422;  Notice  88-103, 
1988-2  C.B.  442;  Notice  88-104. 198»- 

2  CB.  443;  Notice  88-113. 1988-2  C.B. 
448;  Notice  89-59, 1989-1  CB.  700:  and 
Notice  89-G7, 1989-1  CB.  723.  (See 
§601.601(d)(2)(ii)(6)  of  this  chapter.) 

The  final  regulations  incorporate  and 
supersede  most  of  the  guidance  set  forth 
in  the  notices  referred  to  above. 
Therefore,  unless  otherwise  noted,  these 
notices  are  withdrawn  for  taxable  years 
to  which  this  Treasury  decision  applies. 
However,  certain  notices  or  portions 
thereof  are  not  incorporated  in  this 
Treasury  decision  and  continue  to 
remain  in  effect  in  whole  or  in  part  as 
provided  below. 

The  following  notices  continue  to 
remain  in  effect  in  their  entirety:  Notice 
87-76  (guidance  for  farmers);  Notice  88- 


23  ((Mtlering  rules  for  method  changes): 
Notice  88-24  (special  election  for 
farmers);  Notice  88-62  (safe  harbor  for 
certain  producers  of  creative  properties); 
Notice  88-99  (guidance  regarding 
interest  capitalization  issues);  Notice 
88-104  (application  of  section  263A  to 
foreign  persons);  and  Notice  89-59 
(deadline  for  accounting  method  change 
requests  regarding  practical  capacity).  In 
addition,  certain  portions  of  the 
following  notices  continue  to  remain  in 
effect:  section  IV  (A)  of  Notice  88-86 
(guidance  regarding  deferred 
intercompany  exchanges);  section  IV  (B) 
of  Notice  88-86  (permission  to  elect  a 
new  base  year  for  UFO  taxpayers): 
section  V  of  Notice  88-86  (guidance  for 
property  produced  in  a  farming 
business);  section  11  (B)  of  Notice  89-67 
(guidance  for  free-lance  authors,  artists, 
and  photographers):  section  n  (C)  of 
Notice  89-67  (guidance  for  farmers): 
section  III  (E)  of  Notice  89-67 
(application  of  section  263A  to  foreign 
persons). 

The  final  regulations  do  not 
incorporate,  in  whole  or  in  part.  Notice 
88-78,  which  provides  guidance 
regarding  accounting  method  changes 
for  taxpayers  that  failed  to  timely 
comply  with  the  uniform  capitalization 
rules.  Nevertheless.  Notice  88-78  does 
not  remain  in  effect.  See  the  discussion 
of  Accounting  Method  Changes  below. 

Public  Comments 

Simplification  in  Genera! 

Commentators  made  several 
suggestions  for  simplitying  the  rules 
provided  in  the  temptorary  regulations 
and  notices.  As  discussed  in  more  detail 
below,  the  final  regulations  implement 
many  of  these  suggestions.  For  example, 
the  final  regulations  permit  the  use  of  a 
"historic  absorption  ratio"  to  determine 
additional  capitalizable  costs  under 
section  263A.  In  addition,  the  final 
regulations  provide  rules  that  expand 
the  availability  of  reasonable  allocation 
methods  in  determining  capitalizable 
costs,  rules  that  except  de  minimis 
production  activities  of  small  resellers 
from  the  capitalization  requirennents  of 
section  263A.  and  rules  under  which 
producers  with  de  minimis  indirect 
costs  that  use  the  simplified  production 
method  are  deemed  to  have  no 
additional  capitalizable  costs  under 
section  263A. 

Based  on  specific  suggestions  of 
commentators,  the  final  regulations 
include  a  table  of  contents  for  all  final 
and  temporary  regulations  issued  under 
section  263A.  The  regulations  have  also 
been  reorganized  to  make  them  easier  to 
use.  Instead  of  having  one  long  section 
with  rules  for  producers  and  resellers  as 
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the  temporary  regulations  did.  the  final 
regulations  include  three  sections 
organized  so  that  rules  relating 
primarily  to  producers  are  separate  from 
rules  relating  primarily  to  resellers.  In 
particular,  the  regulations  provide 
general  rules  aflecting  both  producers 
and  resellers  in  §  1.263A-1,  rules 
primarily  affecting  producers  in 
§  1.263A-2.  and  rules  primarily 
affecting  resellers  in  S  1.263A-3. 

Provisions  Applicable  to  All  Producers 
and  Resellers 

A.  Relationship  to  Other  Capkalization 
Provisions 

The  flnal  regulations  clarify  that 
where  statutory  or  regulatory  exceptions 
Umit  the  application  of  section  263A. 
costs  may  still  be  subject  to 
capitalization  under  other  provisions  of 
the  Internal  Revenue  Code  and 
regulations.  For  example,  a  taxpayer  not 
subject  to  section  263A  may  nonetheless 
be  subject  to  the  general  capitalization 
provisions  of  section  263. 

B.  Pmperty  Provided  Incident  to  the 
Provision  of  Services 

Commentators  questioned  whether 
taxpwyers  that  provide  property  to 
customers  incident  to  the  provision  of 
services  are  subject  to  section  263A.  The 
Rnal  regulations  generally  incorporate 
the  de  minimis  exception  of  Notice  88- 
86  for  acquired  property  provided  to 
customers  incident  to  the  provision  of 
services.  However,  the  regulations 
expand  this  exception  to  cover  all 
property,  whether  produced  or 
acquired,  provided  incident  to  services. 
Specifically,  the  final  regulations 
provide  that  section  263A  does  not 
apply  to  any  property  provided  to  a 
client  (or  customer)  incident  to  the 
provision  of  services  if  the  property 
provided  to  the  client  is  (1)  de  minimis 
in  amount,  and  (2)  not  inventory  in  the 
hands  of  the  service  provider. 

C.  Economic  Performance 

Commentators  requested  clarification 
on  whether  cos^s  that  have  not  met  the 
economic  performance  requirement  of 
section  46 i(h]  must  be  capitalized.  The 
Bnal  regulations  incorporate  section 
461(h)  and  underlying  regulations 
contained  in  T.D.  8408  (57  FR  12411 
(April  10, 1992)).  Accordingly,  the  final 
regulations  provide  that  the  amount  of 
any  costs  required  to  be  capitalized 
under  section  263A  may  not  be 
included  in  inventory  or  charged  to 
capital  accounts  or  basis  by  an  accrual 
method  taxpayer  any  earlier  than  the 
taxable  year  in  which  economic 
performance  occxuv. 


D.  Direct  Material  Costs 

The  temporary  regulations  define 
"direct  material  costs"  differently  from 
the  definition  of  direct  material  costs 
contained  in  $  1.471-ll(b)(2)(i). 
Commentators  questioned  why  these 
definitions  are  different.  To  alleviate 
any  confusion,  the  definition  of  direct 
material  costs  in  the  final  regulations 
has  been  conformed  to  the  definition  of 
direct  material  costs  provided  in 
Sl.471-ll(b)(2)(i). 

E.  Indirect  Costs  Subject  to 
Capitalization 

Consistent  with  the  Congressional 
directive,  the  final  regulations  are 
patterned  after  the  extended-period 
long-term  contract  regulations  of 
S  1.451-3.  See  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  141-42  (1986).  1986-3 
C.B.  (Vol.  3)  141-42.  Therefore,  indirect 
costs  that  were  capitalized  under  the 
extended-period  long-term  contract 
regulations  ere  generally  included  in  the 
list  of  indirect  costs  required  to  be 
capitalized  under  section  263A. 

A  few  commentators  requested 
clarification  on  the  types  of  taxes 
required  to  be  capitalized  under  the 
temporary  regulations.  Commentators 
suggested  that  excise  taxes  and 
franchise  taxes  (regardless  of  whether 
the  tax  is  based  on  income,  capital,  etc.) 
be  excluded  horn  capitalization  under 
section  263A.  The  final  regulations 
adopt  this  suggestion  only  for  fi-anchise 
taxes  that  are  based  on  income. 
Excluding  only  taxes  based  on  income 
from  the  capitalization  requirements  of 
section  263A  is  consistent  with  the 
extended-period  long-term  contract 
regulations.  See  §  1.451-3(d](6)(iii)(H). 

Commentators  objected  to  the 
treatment  of  depletion  in  the  temporary 
regulations  as  an  indirect  cost  required 
to  be  capitalized.  In  response  to  these 
concerns,  and  as  indicated  in  Notice  88- 
86,  the  final  regulations  provide  that 
depletion  is  properly  allocable  only  to 
property  that  has  been  sold  for  purposes 
of  determining  gain  or  loss  on  the  sale 
of  the  property. 

Commentators  questioned  the 
distinction  in  the  temporary  regulations 
between  engineering  and  design  costs 
that  are  subject  to  capitalization  under 
section  263A  and  research  and 
experimental  costs  that  are  not.  The 
final  regulations  clarify  that  engineering 
and  design  costs  include  pre- 
production  costs,  such  as  costs 
attributable  to  research,  experimental, 
engineering  and  design  activities,  that 
do  not  qualify  as  research  and 
experimental  expenditures  under 
section  174  and  the  regulations 
thereunder. 


One  commentator  suggested  that 
bidding  expenses  incurred  with  respect 
to  a  contract  to  sell  standard  stock  items 
should  not  be  capitalized  because  the.se 
expenses  are  essentially  selling 
expenses,  which  generally  are  not 
capitalized.  In  order  to  insure  that 
taxpayers  are  not  required  to  capitalize 
what  are  essentially  selling  expenses, 
the  regulations  provide  that  bidding 
expenses  are  only  required  to  be 
capitalized  with  respect  to  certain 
contracts  to  produce  property  and  to 
acquire  property  for  resale.  These 
contracts  include  both  (1)  any 
agreement  with  respect  to  a  specific  unit 
of  property  providing  for  the  production 
or  sale  of  property  to  a  customer  if  the 
agreement  is  entered  into  before  the 
taxpayer  produces  or  acquires  the 
specific  unit  cf  property  to  be  provided 
to  the  customer  under  the  agreement, 
and  (2)  any  agreement  with  a  customer 
with  respect  to  fungible  property  to  the 
extent  that,  at  the  time  the  agreement  is 
entered  into,  the  taxpayer  has  on  hand 
an  insufficient  quantity  of  completed 
fungible  items  of  such  property  that  may 
be  used  to  satisfy  the  agreement  (plus 
any  other  production  or  sales 
agreements  of  the  taxpayer). 

F  Indirect  Costs  Not  Subject  to 
Capitalization 

The  final  regulations  expand  the  list 
of  costs  that  are  not  subject  to 
capitalisiation  by  providing  that  section 
179  ccsts  and  warranty  and  product 
liability  costs  are  not  capitalized. 

As  in  the  temporary  regulations,  the 
final  regulations  except  from  section 
263A,  depreciation,  amortization,  and 
cost  recovery  allowances  on  equipment 
and  facilities  that  have  been  placed. in 
service  but  are  temporarily  idle.  Certain 
aspects  of  this  exception  have  been 
clarified  in  the  final  regulations  in 
response  to  comments.  The  temporarily 
idle  equipment  and  facilities  exception 
has  not  been  expanded  to  include  costs 
other  than  depreciation,  amortization, 
and  cost  recovery  allowances.  The 
Service  and  the  Treasury  believe  that 
excluding  other  costs  from  this 
exception,  such  as  insurance,  taxes,  etc. 
is  consistent  with  Congressional  intent 
that  the  section  263A  regulations  be 

f)attemed  after  the  extended-period 
dng-term  contract  regulations.  See  S. 
Rep.  No.  313,  99th  Cong.,  2d  Sess.  141- 
42  (1986),  1986-3  C.B.  (Vol.  3)  141-^2. 
In  addition,  for  the  reasons  set  forth 
in  the  preamble  accompanying  T.D. 
8148  (52  FR  29375).  the  final  regulations 
continue  to  prohibit  the  use  of  any 
practical  capacity  concept  or  method  to 
identify  the  fixed  indirect  costs  subject 
to  capitalization. 


UMI 
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G.  Service  Costs 

Under  the  temporary  regulations,  the 
total  direct  and  indirect  costs  (service 
costs)  of  administrative,  service,  or 
support  hinctions  or  departments 
(service  departments)  that  directly 
benefit  a  particular  production  or  resale 
activity  must  be  directly  allocated  to 
that  activity.  In  addition,  service  costs 
that  beneht  production  or  resale 
activities  as  well  as  other  activities 
(mixed  service  costs)  must  be  allocated 
to  activities  based  on  a  factor  that 
reasonably  relates  the  incurring  of  the 
service  cost  to  the  benefits  received  by 
the  activity.  Commentators  indicated 
that,  notwithstanding  the  above 
guidance  in  the  temporary  regulations, 
service  costs  are  difficult  to  identify  and 
therefore  difficult  to  allocate  to  property 
produced  or  property  acquired  for 
resale.  In  response,  the  final  regulations 
provide  definitions  of  service  costs,  and 
service  departments,  as  well  as  two  new 
categories  of  service  costs,  capitalizable 
service  costs,  and  deductible  service 
costs.  In  addition,  to  eliminate 
confusion  about  mixed  service  costs,  the 
final  regulations  identify  the  portion  of 
mixed  service  costs  that  are  allocable  to 
production  or  resale  activities 
(capitalizable  mixed  service  costs)  and 
the  portion  of  mixed  service  costs  that 
are  allocable  to  non-production  or  non- 
resale  activities  (deductible  mixed 
service  costs). 

H.  Cost  Allocations 

The  temporary  regulations  provide 
general  rules  regarding  how  direct  and 
indirect  costs  are  allocated  to  or  among 
the  various  activities  of  a  taxpayer. 
Commentators  stated  that  the  temporary 
regulations  do  not  provide  specific 
guidance  regarding  how  the  allocation 
of  costs  to  activities  relates  to 
determining  the  amount  of  section  263A 
costs  that  must  be  capitalized.  In 
response  to  this  concern,  the  final 
regulations  explain  that  after  section 
263A  costs  are  allocated  to  a  production 
or  resale  activity,  these  costs  are 
generally  allocated  to  the  items  of 
property  produced  or  property  acquired 
for  resale  during  the  taxable  year  and 
capitalized  to  the  items  that  remain  on 
hand  at  the  end  of  the  taxable  year. 

The  temporary  regulations  permit 
taxpayers  to  use  a  variety  of  methods  for 
allocating  section  263A  costs  among 
their  activities  and  items  of  property 
produced  or  acquired  for  resale.  For 
example,  the  temporary  regulations 
permit  the  use  of  facts-and- 
circumstances  allocation  methods,  such 
as  a  specific  identification  method,  a 
burden  rate  method,  a  standard  cost 
method,  and  generally  any  other 


reasonable  allocation  method. 
Generally,  the  final  regulations  continue 
to  allow  the  use  of  these  methods  and 
adopt,  with  slight  modifications,  the 
criteria  in  the  temporary  regulations  and 
Notice  88-86  for  determining  a 
reasonable  allocation  method.  The  final 
regulations  also  continue  to  permit 
taxpayers  to  use  certain  simplified 
methods  in  determining  their  section 
263A  costs.  (The  simplified  methods  are 
discussed  in  more  detail  below.) 

Under  the  temporary  regulations, 
mixed  service  costs  must  be  allocated 
among  a  taxpayer's  production  or  resale 
activities  as  well  as  its  other  activities. 
The  temporary  regulations  permit 
taxpayers  to  use  any  reasonable  method 
to  make  these  allocations.  They  also 
provide  that  a  direct  reallocation 
method  (which  in  general  allocates 
mixed  service  costs  to  departments 
engaged  in  production  or  resale 
activities)  and  a  step-allocation  method 
(which  in  general  allocates  mixed 
service  costs  to  all  departments 
benefitting  from  the  mixed  service  costs 
including  other  mixed  service 
departments)  are  reasonable  allocation 
methods.  The  final  regulations 
incorporate  these  provisions  and 
provide  examples  of  a  direct 
reallocation  method  and  a  step- 
allocation  method. 

/.  Section  263 A  and  Valuations  of 
Inventory  at  Market 

Section  263A  does  not  explicitly 
address  whether  the  uniform 
capitalization  rules  affect  market 
valuations  of  inventory.  However,  the 
legislative  history  states,  "(tlhe  uniform 
capitalization  rules  are  not  intended  to 
affect  the  valuation  of  inventories  on  a 
basis  other  than  cost.  Thus,  the  rules 
will  not  affect  the  valuation  of 
inventories  at  market  by  a  taxpayer 
using  the  lower  of  cost  or  market 
method,  or  by  a  dealer  in  securities  or 
commodities  using  the  market  method. 
However,  the  rules  will  apply  to 
inventories  valued  at  cost  by  a  taxpayer 
using  the  lower  of  cost  or  market 
method."  2  H.R.  Conf.  Rep.  No.  841, 
99th  Cong.,  2d  Sess.  11-305  (1986), 
1986-3  C.B.  (Vol.  4)  305. 

The  final  regulations  interpret  the 
above  language  in  accordance  with  the 
overall  Congressional  intent  underlying 
section  263A.  The  final  regulations 
provide  that  section  263A  applies  to 
inventories  valued  at  cost,  lower  of  cost 
or  market  (LCM),  or  market.  Section 
263A  does  not  apply,  however,  in  those 
cases  where  the  market  valuation  used 
by  the  taxpayer  generally  equals  the  fair 
market  value  at  which  the  taxpayer 
would  sell  its  inventories  to  its 
customers  less,  if  applicable,  only  the 


direct  cost  of  disposition.  Thus,  section 
263A,  which  applies  in  determining  the 
cost  of  property,  must  be  applied  in 
determining  the  maiket  value  of  any 
inventory  for  which  market  is 
determined  with  reference  to 
replacement  cost  or  reproduction  cost. 
The  Service  and  the  Treasury  believe 
that  this  approach  satisfies  the 
fundamental  policy  objective  Congress 
sought  by  enacting  section  263A-^hat 
is,  to  more  accurately  reflect  income  by 
eliminating  "a  mismatching  of  expenses 
and  the  related  income  and  an 
unwarranted  deferral  of  taxes."  See  S. 
Rep.  No.  313.  99th  Cong.,  2d  Sess.  140 
(1986).  1986-3  C.B.  (Vol.  3)  140. 

The  following  example  demonstrates 
the  mismatching  that  would  occur  if 
section  263A  costs  were  not  included  in 
determining  the  market  value  of 
inventory.  A  reseller,  X,  values  its 
inventory  using  LCM  in  accordance 
with  the  FIFO  inventory  method.  X 
purchases  an  item  for  $80  and  inciu^  $8 
of  indirect  costs  attributable  to  the  item. 
The  item,  which  remains  on  hand  at  the 
end  of  X's  taxable  year,  could  be  sold  to 
a  customer  for  $100  at  year  end.  If  the 
item  is  included  in  ending  inventory 
using  X's  cost,  determined  in 
accordance  with  section  263A,  the  item 
would  be  valued  at  $88.  On  the  other 
hand,  if  the  item  is  included  in  ending 
inventory  using  its  market  value  (i.e., 
the  current  bid  price  of  the  item7  and 
section  263A  is  not  applied  in 
determining  market  at  year  end,  the 
item  would  only  be  valued  at  $80.  Thus, 
the  $8  of  additional  section  263A  costs 
that  Congress  intended  to  be  matched 
against  the  ultimate  $100  of  income 
from  the  sale  of  the  item  would  be 
deducted  in  a  year  prior  to  the  year  X 
sells  the  item. 

Producers 

A.  Ownership  of  Property  Pmduced 

Commentators  questioned  whether  a 
taxpayer  that  does  not  have  formal  or 
legal  title  to  the  property  it  is  producing 
is  considered  a  producer  for  purposes  of 
section  263A.  The  final  regulations 
generally  provide  that  a  taxpayer  that 
does  not  hold  legal  title  to  the  property 
"^it  is  producing  must  capitaUze  its 
production  costs  if  the  taxpayer  is 
considered  the  owner  of  the  produced 
property  for  federal  income  tax 
purposes. 

Tne  final  regulations  incorporate  two 
statutory-based  exceptions  to  this 
general  rule.  First,  section  460(e)(1) 

Provides  that  section  263A  applies  to  a 
ome  construction  contract  unless  that 
contract  will  be  completed  within  two 
years  of  the  contract  commencement 
date  and  the  taxpayer's  average  annual 
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gross  receipts  for  the  three  preceding 
taxable  years  do  not  exceed 
§  10.000.000.  Because  section  460(e)(1) 
provides  that  section  263A  applies  to 
these  home  construction  contracts  (even 
if  the  contractor  does  not  own  the 
underlying  property),  the  Service  and 
the  Treasury  believe  that  ownership  is 
not  a  prerequisite  to  capitalization 
under  section  263A  with  respect  to  such 
contracts.  Thus,  the  final  regulations 
adopt  the  position  in  Q  &  A  4  of  Notice 
89-15, 1989-1  C.B.  634.  (See 
$601.601(d)(2)(ii)(6)  of  this  chapter.) 

Second,  section  263A(g)(2)  provides 
that,  with  respect  to  certain  costs,  a 
taxpayer  is  treated  as  producing  any 
propcHty  that  is  produced  for  the 
taxpayer  luider  contract.  Therefore,  a 
taxpayer  that  has  property  produced  for 
it  under  contract  is  subject  to  section 
263A  even  though  it  does  not  own  the 
underlying  property  being  produced. 

Cominentators  suggested  that  contract 
be  defined  for  this  purpose  in  a  manner 
that  wrould  minimize  taxpayer 
compliance  biudens.  They  noted  that  a 
broad  interpretation  of  contract  could 
include  routine  purchase  orders,  which 
would  require  taxpayers  to  allocate  and 
capitalize  a  portion  of  their  general  and 
administrative  expenses  to  items 
acquired  under  routine  business 
arrangements.  The  Service  and  the 
Treasury  are  studying  this  issue  further 
in  OHinection  with  a  project  to  finalize 
proposed  regulations  under  section 
263A(f)  and  intend  to  issue  final 
regulations  defining  contract  under 
section  263A(g)(2)  when  those  proposed 
regulations  are  finalized.  Therefore,  the 
final  regulations  reserve  the  piaragraph 
regarding  the  definition  of  a  contract 
The  Service  is  requesting  comments 
firtMS  taxpayers  for  a  60-day  period  after 
the  publication  of  these  final  regulations 
in  the  Federal  Register  regarding  the 
definition  of  a  contract  for  thrne 
purposes. 

B.  Definition  of  Tangible  Personal 
Property 

Section  263A(b)  provides  that  tangible 
personal  property  "includefs)  a  film, 
sound  reomling,  video  tape,  book,  or 
similar  property."  Additionally,  the 
Conference  Report  to  section  263A 
defines  tangible  personal  property,  for 
purposes  of  section  263A,  as  including 
"films,  sound  recordings,  video  tapes, 
books,  and  other  similarly  (sic]  property 
embodying  words,  ideas,  concepts, 
images,  or  sounds,  by  the  creatcx' 
thereof."  2  H.R.  Conf.  Rep.  No.  841  n.l. 
99th  Cong..  2d  Sess.  0-308  (1986). 
1986-3  CB.  (Vol.  4)  308  n.l. 

The  final  regulations  generally 
incorporate  the  definition  of  tangible 
personal  property  used  in  Uie 


Conference  Report.  The  final  regulations 
clarify  the  definition  in  the  Conference 
Report  by  providing  further  guidance  as 
to  what  constitutes  other  similar 
property  for  purposes  of  the  tangible 
personal  property  definition.  In  general, 
the  final  regulations  provide  th&t  other 
similar  property  is  intellectual  or 
creative  property  for  which,  as  costs  are 
incurred  in  producing  the 'property,  it  is 
intended  (or  is  reasonably  likely)  that 
any  tangible  medium  in  which  the 
property  is  embodied  will  be  mass 
distributed  by  the  creator  or  any  one  or 
more  third  parties  in  a  form  that  is  not 
substantially  altered.  However,  the  final 
regulations  provide  an  exception  to  this 
general  rule.  Any  intellectual  or  creative 
property  that  is  embodied  in  a  tangible 
medium  that  is  mass  distributed  merely 
incident  to  the  distribution  of  a 
principal  product  or  good  of  the  creator 
is  not  other  similar  property  for  these 
purposes. 

Several  commentatora  inquired 
whether  the  enactment  of  section  263A 
has  affected  the  Service's  administrative 
position  in  Rev.  Proc.  69-21. 1969-2 
CB.  303.  (see  §601.601(d)(2)(ii)(b)  of 
the  Statement  of  Procedural  Rules),  that 
computer  software  development  costs  so 
closely  resemble  the  kind  of  research 
and  experimental  expenditures  that  fall 
within  the  purview  of  section  174  as  to 
warrant  accounting  treatment  similar  to 
that  accorded  such  costs  under  section 
174.  The  Service  has  no  present 
intention  of  changing  its  administrative 
position  contained  in  Rev.  Proc.  69-21, 
but  continues  to  study  its  viability. 
Thus,  as  long  as  Rev.  Proc.  69-21 
remains  in  effect,  taxpayers  are  not 
required  to  capitalize  (and  may 
currently  deduct)  computer  software 
development  costs. 

The  temporary  regulations  provide 
that  the  costs  of  copyrights,  licenses. 
and  manuscripts,  and  other  items  that 
may  be  treated  as  intangible  for  other 
purposes  of  the  Internal  Revenue  Code 
are  treated  as  tangible  personal  property 
imder  section  263 A  (e.g.,  films,  sound 
recordings,  video  tapes,  and  books).  One 
commentator  suggested  that  the  final 
regulations  delete  the  reference  to 
licenses.  However,  the  final  regulations 
retain  the  reference  to  licenses  because 
licenses  are  commonly  used  in  the 
publishing,  sound  recording,  and  film 
industries  and  are  appropriately 
considered  a  cost  of  publishing  a  book 
or  producing  a  sound  recording  or  film. 
The  final  regulations  also  add  licensing 
and  franchising  fees  (or  amortization 
thereof)  to  the  examples  of  indirect  costs 
that  are  capitalized  to  the  extent 
properly  allocable  to  property  produced 
or  acquired  for  resale. 


C.  Definition  of  Produce 

Many  commentators  suggested  that 
produce  be  defined  more  precisely  in 
the  final  regulations  and  that  the  final 
regulations  include  a  complete  list  of  all 
types  of  production  activities.  Other 
commentatora  requested  that  produce  be 
defined  more  narrowly  in  the  final 
regulations. 

The  final  regulations  do  not  adopt 
these  suggestions.  The  Service  and  the 
Treasury  believe  that  the  determination 
of  whether  a  taxpayer  is  a  producer  is 
generally  a  facts-and-circumstances 
determination  that  must  take  into 
account  the  nature  of  the  taxpayer's 
trade  or  business  activities.  Further,  the 
Service  and  the  Treasury  believe  that 
many  of  the  commentators'  concerns 
regarding  the  scope  of  produce  have 
been  alleviated  in  the  final  regulations 
through  the  adoption  of  various  de 
minimis  rules.  These  rules  include  de 
minimis  rules  for  property  provided  to 
customers  incident  to  the  provision  of 
services,  de  minimis  rules  for  property 
produced  incident  to  resale  activities, 
and  rules  treating  producera  using  the 
simplified  production  method  as  having 
no  additional  section  263A  costs  if  they 
incur  de  minimis  indirect  costs. 

D.  Pre-production  Costs 

Commentators  questioned  whether 
costs  incurred  prior  to  the 
commencement  of  production  (pre- 
production  costs)  must  be  capitalized. 
Under  the  extended-period  long-term 
contract  regulations,  pre-production 
costs  (e.g.,  bidding  expenses)  are 
capitalized.  Accordingly,  the  final 
regulations,  which  are  patterned  after 
the  extended-period  long-term  contract 
regulations,  clarify  that  pre-production 
costs  must  be  capitalized  if  it  is 
reasonably  likely  that  they  relate  to 
production  that  will  take  place  in  the 
future.  For  example,  a  manufacturer 
must  capitalize  the  costs  of  storing  and 
handling  raw  materials  before  the  raw 
materials  are  committed  to  production. 
Further,  a  real  estate  developer  must 
capitalize  taxes  incurred  with  respect  to 
property  if  it  is  reasonably  likely  the 
property  will  be  subsequently 
developed. 

E.  Post-production  Costs 

Commentatora  questioned  whether 
costs  inaured  subisequent  to  completion 
of  production  (post-production  costs) 
must  be  capitalized.  The  legislative 
history  explains  that  section  263A  was 
intended  to  provide  a  imiform, 
comprehensive  set  of  capitalization 
rules  governing  the  cost  of  both 
producing  and  reselling  property.  S. 
Rep.  No.  313, 99th  Cong..  2d  Sess.  140 
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(1986).  1986-3  C.B.  (Vol.  3)  140. 
Because  the  legislative  history 
specifically  states  that  costs  incurred  by 
resellers  incident  to  piirchasing 
property,  such  as  storage  costs,  must  be 
capitalized,  the  final  regulations  clarify 
that  similar  costs  incurred  by  producers 
(such  as  the  cost  of  storing  finished 
goods)  must  be  capitalized  as  well. 
However,  as  indicated  in  Notice  8S-66. 
the  final  regulations  provide  that 
producers  may  deduct  the  costs  of  an 
on-site  storage  facility  to  the  same 
extent  as  resellers. 

Reseller  Provisions 

A.  Resellers  With  Production  Activities 

Commentators  questioned  whether 
personal  property  acquired  by  a  small 
reseller  becomes  subject  to  the  uniform 
capitalization  rules  under  section 
263A(g)(2)  because  the  property  is 
produced  for  the  small  reseller  under 
contract  (e.g.,  private  label  goods).  In 
response,  the  final  regulations  provide 
that  a  small  reseller  is  not  required  to 
capitalize  additional  section  263A  costs 
to  personal  property  produced  for  it 
under  contract  if  the  contract  is  entered 
into  with  an  unrelated  person  incident 
to  its  resale  activities  and  the  property 
is  sold  to  its  customers. 

In  addition,  commentators  questioned 
whether  a  reseller  otherwise  subject  to 
section  263A  (e.g.,  a  reseller  with  gross 
receipts  of  greater  than  $10,000,000) 
that  acquires  property  for  resale  is 
prohibited  from  using  the  simplified  . 
resale  method  merely  because  the 
reseller  is  considered  a  producer  with 
respect  to  the  property  produced  for  it 
under  contract.  The  final  regulations 
clarify  that  such  a  reseller  is  not 
ineligible  to  use  the  simplified  resale 
method  merely  because  its  personal 
property  acquired  for  resale  is  produced 
under  contract  with  an  unrelated  third 
person. 

The  final  regulations  also  generally 
provide  that  a  small  reseller  is  not 
required  to  capitalize  additional  section 
263A  costs  associated  with  any  personal 
property  produced  incident  to  its  resale 
activities  if  the  production  activities  are 
de  minimis.  For  this  purpose,  a 
reseller's  production  activities  are 
presumed  de  minimis  if:  (1)  The  gross 
receipts  fit>m  the  sale  of  property 
produced  by  the  reseller  are  less  than  10 
percent  of  the  total  gross  receipts  of  the 
trade  or  business;  and  (2)  the  labor  costs 
allocable  to  the  production  activities  of 
the  trade  or  business  are  less  than  10 
percent  of  the  total  labor  costs  of  the 
trade  or  business.  Further,  the  final 
regulations  generally  provide  that 
resellers  are  not  precluded  fit>m  using 
the  simolified  resale  method  solely  by 


reason  of  a  de  minimis  amount  of 
production  activity. 

B.  Costs  Capitalized  by  Resellers 

Commentators  expressed  concern  that 
the  temporary  regulations  were  not  clear 
on  which  indirect  costs  resellers  are 
required  to  capitalize.  The  final 
regulations  clarify  that  in  addition  to 
purchasing,  storage,  and  handling  costs, 
resellers  must  also  capitalize  other 
indirect  costs  that  are  properly  allocable 
to  property  acquired  for  resale. 

C  Storage  Costs 

Under  the  temporary  regulations, 
resellers  must  capitalize  their  storage 
costs  attributable  to  their  off-site  storage 
facilities  but  not  their  on-site  storage 
facilities.  The  temporary  regulations 
provide  that  an  on-site  storage  facility  is 
a  facility  which  is  physically  attached 
to.  and  an  integral  part  of,  a  retail  sales 
facility  where  the  taxpayer  sells 
merchandise  stored  at  the  facility  to 
retail  customers  physically  present  at 
the  facility.  Commentators  suggested 
that  the  physically  attached  to  and 
integral  part  of  standards  be  modified  to 
provide  a  broader  definition  of  an  on- 
site  storage  facility. 

The  final  regulations  retain  both  the 
physically  attached  to  and  integral  part 
of  standards.  The  Service  and  the 
Treasury  believe  that  these  standards 
are  mandated  by  the  legislative  history 
of  section  263A.  This  legislative  history 
provides  that  off-site  storage  costs  are 
the  "costs  of  storing  goods  in  a  facility 
distinct  horn  the  facility  wherein  the 
taxpayer  conducts  retail  sales  of  *  *  * 
goods."  S.  Rep.  No.  313.  99th  Cong..  2d 
Sess.  142  (1986),  1986-3  C.B.  (Vol.  3) 
142.  The  final  regulations  clarify, 
however,  that  a  retail  sales  facility 
includes  those  portions  of  any  specific 
retail  site:  Which  are  customarily 
associated  with  and  are  an  integral  part 
of  the  operations  of  that  retail  site; 
which  are  generally  open  each  business 
day  exclusively  to  retail  customers;  on 
or  in  which  retail  customers  normally 
and  routinely  shop  to  select  specific 
items  of  merchandise;  and  which  are 
adjacent  to  or  in  immediate  proximity  to 
other  portions  of  the  specific  retail  site. 
Based  on  several  comments  received, 
the  final  regulations  permit  certain  non- 
retail  customers  to  be  treated  as  retail 
customers  for  purposes  of  determining 
whether  a  facility  is  a  retail  sales 
facility.  For  this  purpose,  a  non-retail 
customer  is  treated  as  a  retail  customer 
if  the  following  requirements  are 
satisfied:  the  non-retail  customer 
purchases  goods  at  the  facility  under  the 
same  terms  and  conditions  as  are 
available  to  retail  customers  (e.g.,  no 
special  discounts);  the  non-retail 


customer  purchases  goods  in  the  same 
manner  as  a  retail  customer  (e.g.,  the 
non-retail  customer  may  not  place 
orders  in  advance  and  must  come  to  the 
facility  to  examine  and  select  goods); 
retail  customers  shop  at  the  faciUty  on 
a  routine  basis  (i.e.,  on  most  business 
days)  and  no  special  days  or  hours  are 
reserved  for  non-retail  customers;  and 
more  than  50  percent  of  the  gross  sales 
of  the  facility  are  made  to  retail 
customers. 

The  temporary  regulations  provide 
that  a  dual-function  storage  facility  is  a 
storage  facility  that  serves  as  both  an  on« 
site  storage  facility  and  an  off-site 
storage  facility.  They  also  provide  that 
a  dual-function  storage  facility  is  treated 
as  an  on-site  storage  fedlity  to  the 
extent  of  the  ratio  of  gross  on-site  sales 
of  the  facility  (i.e.,  gross  sales  of  the 
facility  made  to  retail  customers  visiting 
the  premises  in  person)  to  total  gross 
sales  of  the  facility.  The  final 
regulations  include  this  allocation  ratio 
and  also  provide  that  prior  to  its 
computation  a  taxpayer  must  make 
appropriate  adjustments  for  other  uses 
of  a  dual-function  storage  facility. 

D.  Handling  Costs 

Handling  costs  are  defined  in  the 
temporary  regulations  as  the  costs 
attributable  to  handling,  processing, 
assembling,  repackaging,  and 
transporting  property  acquired  for 
resale.  For  purposes  of  clarification,  the 
final  regulations  provide  definitions  of 
each  of  the  above  terms  associated  with 
handling  costs  so  that  taxpayers  can 
more  easily  distinguish  handling 
activities  from  other  activities  not 
subject  to  section  263A. 

In  addition,  commentators  requested 
clarification  regarding  the  types  of 
handling  costs  that  must  be  capitalized 
under  section  263A.  In  response,  the 
final  regulations  provide  a  bright-hne 
test  for  determining  which  handling 
costs  must  be  capitalized.  Under  this 
test,  handling  costs  incurred  at  a  retail 
sales  facility  with  respect  to  property 
sold  to  retail  customers  at  the  facility 
are  not  required  to  be  capitalized.  Thus, 
for  example,  handling  costs  incurred  at 
a  retail  sales  facility  to  unload,  unpack, 
mark,  and  tag  goods  sold  to  retail 
customers  at  the  facility  are  not  required 
to  be  capitalized.  In  addition,  handling 
costs  incurred  at  a  dual-function  storage 
facility  with  respect  to  property  sold  to 
customers  fivm  the  facility  are  not    - 
required  to  be  capitalized  to  the  extent 
that  the  costs  are  incurred  with  respect 
to  property  sold  in  on-site  sales. 
Handling  costs  attributable  to  property 
sold  to  customers  bom  a  dual-function 
storage  facility  in  on-site  sales  are 
determined  generally  by  comparing  the 
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groM  on-site  sales  of  the  fadUty  to  the 
total  gross  sales  of  the  facility. 

E.  Exception  for  Repackaging  Costs 

Under  the  temporary  regulations,  the 
coats  of  repackaging  goods  in 
preparation  for  immediate  delivery  to 
particular  customers  are  excepted  from 
handling  costs  that  resellers  roust 
capitalize  if  the  repackaging  occurs  after 
the  customer  has  ordered  the  goods. 
Commentators  suggested  that  this 
repackaging  exception  be  expanded  to 
include  all  handling  costs  incurred  after 
the  customer  orders  the  goods.  The  final 
regulations  reserve  the  paragraph 
regarding  the  repackaging  exception. 
Under  a  separate  Notice  of  Proposed 
Rulemaking  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register,  it  is  proposed  that  the 
repackaging  exception  be  eliminated  for 
the  reasons  discussed  therein.  However, 
until  the  Notice  of  Proposed 
Rulemaking  is  finalized,  the  paragraph 
in  the  temporary  regulations  providing 
the  repackaging  exception  continues  to 
apply, 

P.  Exceptions  for  Distribution  Costs  and 
Costs  of  Delivering  Custom-Ordered 
Items 

Under  the  temporary  regulations, 
distribution  costs  are  a  type  of  handling 
costs  that  are  not  required  to  be 
capitalized  (distribution  cost  exception). 
Distribution  costs  are  defined  in  the 
temporary  regulations  as  the  cost  of 
delivering  goods  directly  to  an  unrelated 
customer. 

Some  commentators  suggested  that 
the  cost  of  delivering  goods  to  a  related 
customer  should  be  deductible  just  as 
the  cost  of  delivering  goods  to  an 
unrelated  customer  are  deductible. 
Another  commentator  suggested  that  the 
cost  of  delivering  goods  to  a  related 
customer  should  be  deductible  unless 
the  related  fwrsons  are  members  of  a 
consolidated  group.  As  explained  in  the 
accompanying  Notice  of  Proposed 
Rulemaking,  these  suggestions  have  not 
been  adopted. 

The  temporary  regulations  also 
exclude  from  capitalization  imder 
section  263A  the  costs  of  deUvering 
certain  items  from  an  off-site  storage 
facility  to  a  retail  sales  facility  where  the 
sale  takes  place,  provided  the  items  are 
specifically  ordered  by  customers 
(custom  order  exception).  The  final 
regulations  reserve  the  paragraph 
regarding  the  custom  order  exception 
and  the  distribution  cost  exception 
(including  a  provision  regarding  costs 
incurred  transporting  goods  to  a  related 
person).  As  provided  herein,  the 
separate  Notice  of  Proposed  Rulemaking 
provides  that  these  exceptions  pertain 


only  to  transportation  costs  that  are 
incurred  generally  outside  a  storage 
focility.  For  this  purpose,  costs  incurred 
on  a  loading  dock  are  considered 
incurred  outside  a  storage  facility. 
However,  until  the  Notice  of  Proposed 
Rulemaking  is  finalized,  the  paragraphs 
in  the  temporary  regulations  providing 
the  distribution  cost  exception  and  the 
custom  order  exception  continue  to 
apply. 

Simplified  Allocation  Methods 

The  final  regulations  provide  several 
simplified  allocation  methods  for 
allocating  direct  and  indirect  costs  to 
property  produced  and  pro{>erty 
acquired  for  resale.  In  general,  these 
simplified  methods  determine  aggregate 
amounts  of  additional  section  263A 
costs  allocable  to  ending  inventory. 
Additional  section  263A  costs  are  those 
costs,  other  than  interest,  that  were  not 
capitalized  under  the  taxpayer's  method 
of  accounting  immediately  prior  to  the 
effective  date  of  section  263  A.  but  that 
are  required  to  be  capitalized  under 
section  263A.  In  addition,  the  final 
regulations  provide  a  simplified  method 
for  allocating  costs  incurred  in  a  service 
department  (i.e.,  service  costs)  to 
property  produced  and  property 
acquired  for  resale. 

A.  Simplified  Production  Method 

The  final  regulations  provide  a 
simplified  production  method  for 
purposes  of  determining  the  aggregate 
amount  of  additional  section  263  A  costs 
that  must  be  added  to  eligible  property 
held  by  producers  at  the  close  of  the 
taxable  year.  Under  this  method, 
producers  determine  additional  section 
263A  costs  by  multiplying  their  section 
471  costs  remaining  on  hand  at  year  end 
by  an  absorption  ratio  consisting  of  their 
additional  section  263A  costs  incurred 
during  the  taxable  year  over  their 
section  471  costs  incurred  during  the 
taxable  year. 

The  temporary  regulations  limit  the 
availability  of  the  simplified  production 
method  to  two  types  of  property:  stock 
in  trade  of  the  taxpayer  properly 
includible  in  inventory;  and  non- 
inventory  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business.  The  final  regulations  follow 
Notice  88-«6  and  expand  the  categories 
of  produced  property  eligible  for  the 
simplified  production  method  to 
include:  self-constructed  assets 
substantially  identical  in  nature  to.  and 
produced  in  the  same  manner  as, 
inventory  property  or  other  property 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer's 
trade  or  business:  and  self-constructed 


assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  course  of  the  taxpayer's 
production  activities. 

A  number  of  commentators  requested 
that  the  simplified  production  method 
in  the  temporary  regulations  be  revised 
to  reduce  the  amount  of  section  263A 
costs  allocable  to  raw  materials 
inventories.  These  commentators 
suggested  that  allocations  based  on  this 
method  may  result  in  an  excessive 
amount  of  section  263A  costs  being 
allocated  to  raw  materials  inventories. 
They  argue  that  this  result  occurs 
because  the  simplified  production 
method  does  not  take  into  account  the 
fact  that  fewer  indirect  costs  are 
incurred  with  respect  to  raw  materials 
normally  held  only  a  short  period  of 
time  than  are  incurred  with  respect  to 
other  items  of  inventory  held  longer.  For 
example,  a  taxpayer  that  buys  additional 
raw  materials  on  the  last  day  of  the  year 
would  be  required  to  allocate 
significantly  more  additional  section 
263A  costs  (such  as  storage,  handling, 
and  carrying  costs)  to  those  materials 
under  the  simplified  production  method 
than  it  would  under  a  facts-and- 
circumstances  allocation  method. 

The  final  regulations  do  not  adopt 
these  recommendations.  The  Service 
and  the  Treasury  believe  that  the 
simplified  production  method  formula 
properly  reflects  the  costs  of  raw 
materials  that  are  purchased  on  the  last 
day  of  the  year.  First,  the  taxpayer  will 
have  likely  incurred  purchasing  costs 
and  handling  costs  in  obtaining  these 
materials,  which  should  be  included  in 
the  inventoriable  cost  of  these  materials. 
Second,  incorporating  these  suggestions 
in  the  final  regulations  would  reduce 
the  simplicity  that  the  simplified 
production  method  is  intended  to 
provide.  If  the  simplified  production 
method  produces  inappropriate  results, 
a  taxpayer  may  request  to  change  its 
method  of  accounting  to  a  facts-and- 
circumstances  allocation  method. 

Commentators  requested  clarification 
on  determining  section  471  costs.  They 
questioned  whether  a  change  in 
financial  reporting  practices  with 
respect  to  category  iii  costs  (described  in 
the  full  absorption  regulations  of 
§  1.471-ll(c)(2))  for  years  after  the 
effective  date  of  section  263A  would 
automatically  change  the  costs  included 
in  section  471  costs  for  purposes  of  the 
simplified  production  method.  The  final 
regulations  clarify  that  in  order  for  a 
taxpayer  to  change  its  costs  included  in 
section  471  costs,  the  taxpayer  must  first 
change  its  method  of  accounting  used  in 
determining  section  471  costs  for  federal 
income  tax  purposes.  Therefore,  a 
change  in  the  treatment  of  section  }71 
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costs  for  financial  reporting  purposes 
does  not  automatically  result  in  a 
change  in  the  treatment  of  section  471 
costs  for  federal  income  tax  purposes. 

Finally,  commentators  suggested  that 
the  final  regulations  provide  an 
exception  for  producers  similar  to  the 
gross  receipts  exception  available  to 
resellers.  Although  the  final  regulations 
do  not  atopt  this  suggestion,  they  do 
provide,  however,  a  de  minimis 
exception  for  producers  electing  the 
simplified  production  method.  Under 
this  exception,  if  a  producer  using  the 
simplified  production  method  has 
indirect  costs  of  $200,000  or  less  in  a 
taxable  year  Cexcluding  certain  indirect 
costs  specifically  not  required  to  be 
capitalized),  the  producer  is  deemed  to 
have  no  additional  section  263A  costs  in 
that  year. 

B.  Simplified  Resale  Method 

Prior  to  issuance  of  the  final 
regulations,  resellers  were  permitted  to 
choose  from  three  simplified  allocation 
methods  to  determine  the  aggregate 
amount  of  additional  section  263A  costs 
allocable  to  ending  inventory.  The  final 
regulations  provide  only  one  simplified 
allocation  method  for  resellers,  the 
simplified  resale  method,  which  is  the 
principal  simplified  allocation  method 
being  used  by  resellers.  The  simplified 
resale  method  is  essentially  the  same  as 
the  modified  resale  method  set  forth  in 
Notice  89-67.  The  final  reBuiaiions 
permit  resellers  to  modify  the  formulas 
provided  under  the  simplified  resale 
method  to  yield  allocations  equivalent 
to  the  other  two  simplified  allocation 
methods  not  spedfi^ly  retained  in  the 
final  regulations. 

Generally,  the  simplified  resale 
method  may  not  be  elected  by  taxpayers 
with  production  activities.  However,  the 
final  regulations  permit  certain 
taxpayers  engaged  in  both  resale  and 
production  activities  to  elect  the 
simplified  resale  method  in  two 
situations.  First,  the  final  regulations 
generally  permit  a  reseller  with  personal 
property  produced  luider  contract  to 
elect  the  simplified  resale  method. 
Second,  the  final  regulations  permit  a 
taxpayer  with  de  minimis  production 
activities  to  elect  the  simplified  resale 
method.  For  this  purpose,  a  reseller's 
production  activities  are  presumed  de 
minimis  if:  (1)  The  gross  receipts  from 
the  sale  of  property  produced  by  the 
reseller  are  less  than  10  percent  of  the 
total  gross  receipts  of  the  trade  or 
business;  and  (2)  the  labor  costs 
allocable  to  the  production  activities  of 
the  trade  or  business  are  less  than  10 
percent  of  the  total  labor  costs  of  the 
trade  or  business.  If  the  simplified  resale 
method  is  elected,  it  must  be  used  to 


capitalize  all  costs  allocable  to  eligible 
property  produced  and  property 
acquired  for  resale. 

C.  Simplified  Service  Cost  Method 

The  temporary  regulations  provide  a 
simplified  service  cost  method 
producers  may  use  to  allocate  mixed 
service  costs  among  their  various 
business  activities.  Under  this  method, 
the  portion  of  a  taxpayer's  mixed  service 
costs  required  to  be  capitalized  is 
determined  by  multiplying  the 
taxpayer's  total  mixed  service  costs 
incurred  during  the  taxable  year  by  the 
ratio  of  its  total  production  costs 
(excluding  mixed  service  costs  and 
interest)  incurred  during  the  taxable 
year  to  its  total  costs  incurred  during  the 
taxable  year  (excluding  mixed  service 
costs,  interest,  and  taxes  assessed  based 
on  income).  Resellers  may  use  a  similar 
simplified  service  cost  method  provided 
they  elect  the  simplified  resale  method. 
Commentators  suggested  that  all 
resellers,  not  just  resellers  using  the 
simplified  resale  method,  be  permitted 
to  use  the  simplified  service  cost 
method.  In  response  to  this  concern,  the 
final  regulations  provide  one  simplified 
service  cost  method  that  may  be  used  by 
all  resellers  and  producers,  regardless  of 
whether  they  elect  another  simplified 
method. 

In  addition,  commentators  suggested 
that  the  allocation  ratio  under  the 
simplified  service  cost  method  in  the 
temporary  regulations  results  in  the 
overK»pitalization  of  mixed  service 
costs  because  the  cost  of  raw  materials 
is  included  in  both  the  numerator  and 
denominator  of  the  ratio.  They  also 
suggested  that  producers  be  permitted  to 
use  a  labor-based  allocation  ratio  similar 
to  the  one  in  the  temporary  regulations 
provided  for  resellere  that  elect  the 
simplified  resale  method.  As  announced 
in  Notice  88-86.  the  final  regulations 
permit  producers  to  elect  to  use  either 
a  labor-based  allocation  ratio  or  the 
production  cost  allocation  ratio 
described  above. 

Commentators  also  requested  that  the 
categories  of  produced  property  eligible 
for  the  simplified  service  cost  method 
be  expanded.  Consistent  with  Notice 
88-86,  the  final  regulations  provide  that 
the  simplified  service  cost  method  is 
also  available  for:  self-constructed  assets 
substantially  identical  in  nature  to,  and 
produced  in  the  same  manner  as, 
inventory  property  or  other  property 
held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer's 
business:  and  self-constructed  assets 
produced  by  the  taxpayer  on  a  routine 
and  repetitive  basis  in  the  ordinary 
course  of  the  taxpayer's  production 
activities. 


In  determining  total  mixed  service 
costs  under  the  simplified  service  cost 
method,  the  temporary  regulations 
require  that  a  taxpayer  include  the  total 
costs  of  any  department  or  function 
performing  mixed  service  activities.  For 
example,  a  reseller  is  not  permitted  to 
segregate  non-resale  activities 
performed  in  a  mixed  service 
department  fit)m  the  department's  other 
costs.  Commentatora  requested  that  this 
restriction  be  removed  in  the  final 
regulations.  The  Service  and  the 
Treasury,  however,  believe  this 
restriction  is  appropriate  to  prevent 
distortions  in  this  allocation  uf  mixed 
service  costs  to  production  and  resale 
activities. 

Simplification  for  Both  Producers  and 

Resellers 

A.  Historic  Absorption  Ratio  Election 

Commentators  expressed  concern  that 
computations  under  the  simplified 
production  method  and  the  simplified 
resale  method  are  costly  and  time 
consuming  because  a  taxpayer  must 
determine  its  absorption  ratio  annually. 
In  response,  the  final  regulations  permit 

groducers  and  resellers  to  elect  to  use  a 
istoric  absorption  ratio  in  conjunction 
with  the  simplified  production  method 
or  the  simplified  resale  method. 

In  general,  if  a  taxpayer  elects  to  use 
a  historic  absorption  ratio,  the 
additional  section  263A  costs  allocable 
to  a  taxpayer's  ending  inventory  are 
computed  by  multiplying  the  taxpayer's 
historic  absorption  ratio  by  its  section 
471  costs  remaining  in  ending 
inventory.  A  taxpayer's  historic 
absorption  ratio  is  generally  based  on 
the  percentage  of  additional  section 
263A  costs  capitalized  by  the  taxpayer 
during  a  three-year  test  period. 
Taxpayere  are  required  to  test  the 
accuracy  of  the  historic  absorption  ratio 
by  computing  an  actual  absorption  ratio 
once  every  six  yeare.  If  the  test  of  the 
ratio  indicates  a  more  than  one-half  of 
one  percentage  point  difierence  (plus  or 
minus)  from  the  taxpayer's  actual 
absorption  ratio,  the  taxpayer  must 
redetermine  its  historic  absorption  ratio 
using  an  updated  test  period. 

For  the  following  reasons,  the  historic 
absorption  ratio  is  only  available  to 
taxpayers  that  use  one  of  the  simplified 
methods.  First,  it  is  difficult  for 
taxpayere  that  do  not  use  a  simplified 
production  method  or  simplified  resale 
method  to  identify  additional  section 
263A  costs.  Second,  the  historic 
absorption  ratio  results  in  certain 
complexities  for  dollar-value  UFO 
taxpayere  that  must  allocate  additional 
section  263A  costs  to  specific  items  of 
property. 
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Taxpayers  will  be  pennitted  to  elect  a 
historic  absorption  ratio  in  their  first, 
second,  or  third  taxable  year  beginning 
after  December  31. 1993. 

B.  Taxpayers  Not  Electing  Simplified 
Methods 

Taxpayers  that  do  not  use  a  simplified 
method  must  capitalize  their  costs 
under  section  263A  based  on  the  focts 
and  circumstances  of  the  particular 
taxpayer's  operations,  with  the  same 
degree  of  specificity  as  required  of 
manufecturers  capitalizing  costs  prior  to 
the  enactment  of  section  263A. 

C  Trade  or  Business  Bequirement 

A  number  of  commentators  suggested 
that  taxpayers  should  be  permitted  to 
apply  the  simplified  methods  to  more 
discrete  business  units  than  a  separate 
and  distinct  trade  or  business  (e.g.,  a 
product  line).  The  final  regulations  have 
not  adopted  this  suggestion.  Applying 
the  simplified  methods  to  business  units 
smaller  than  a  trade  or  business  is  not 
consistent  with  the  legislative  history, 
which  intended  that  the  simplified 
methods  would  be  applied  separately  to 
each  trade  or  business  of  a  taxpayer.  See 
2  H.R.  Conf.  Rep.  No.  841.  99th  Cong., 
2d  Sess.  0-306  (1986).  1986-3  CB.  (Vol. 
4)  306.  Also,  applying  the  simplified 
methods  to  business  units  smaller  than 
a  trade  or  biisiness  is  contrary  to  the 
goals  of  administrative  convenience  and 
simplicity  for  both  taxpayere  and  the 
Service.  j 

D.  Add-on  Percentage  Method 

Some  commentators  suggested  that 
the  final  regulations  permit  producers 
and  resellers  to  capitalize  additional 
section  263A  costs  based  on  average 
absorption  percentages  experienced 
within  various  industries.  The  Service 
generally  believes  that,  for  small 
taxpayers  for  which  the  costs  of 
compliance  with  section  263A  might 
outweigh  the  benefits  to  the  government 
of  compliance,  the  use  of  industry- 
specific  safe  harbor  absorption 
percentages  would  be  a  reasonable 
simplifying  assumption  under  the 
Secretary's  section  263A(i)  authority. 
The  Service  has.  however,  encountered 
difficulty  in  collecting  the  necessary 
industry-specific  data  (e.g.,  by  Standard 
Industry  Code  grouping)  to  fecilitate  the 
development  of  safe  harbor  absorption 
percentages.  Thus,  the  final  regulations 
do  not  permit  the  use  of  an  add-on 
percentage  method  as  requested  by 
commentators. 

The  regulations  do  provide,  however, 
a  significant  simplification  through  the 
availability  of  the  historic  ratio  election 
and  the  rule  under  which  producers 
with  de  minimis  indirect  costs  and 


using  the  simplified  production  method 
are  deemed  to  have  no  additional 
capitalizable  costs  under  section  263 A. 
In  addition,  the  Service  is  willing  to 
work  with  interested  taxpayers  toward 
the  development  of  industry-specific 
safe  harbor  add-on  percentages.  In  this 
regard,  the  final  regulations  provide  that 
taxpayers  may  elect  any  additional 
simplified  methods  prescribed  by  the 
Commissioner. 


change  to  the  simplified  production 
method  if  that  method  is  now  more 
desirable  to  the  taxpayer  by  reason  of 
the  historic  absorption  ratio  election  or 
the  de  minimis  indirect  costs  exception. 
During  the  90-day  period  after  the 
publication  of  these  regulations  in  the 
Federal  Register,  taxpayera  are  invited 
to  comment  on  elective  meth^  changes 
that  should  be  pennitted  under  the 
expedited  consent  procedures. 


Accounting  Method  Changes 

Taxpayera  that  have  previously 
adopted  methods  of  accounting  under 
section  263A  in  accordance  with 
guidance  published  in  the  temporary 
regulations  and  Notices  may  be  required 
to  change  their  methods  of  accounting 
under  section  263A  to  comply  with 
provisions  in  the  final  regulations. 
These  taxpayers  may  also  desire  to 
change  their  methods  of  accounting  to 
avail  tliemselves  of  certain  simplified 
methods  and  elections  under  the  final 
regulations. 

The  Service  intends  to  issue  a  revenue 
procedure  prescribing  the  procedures, 
terms,  and  conditions  for  efi'ecting 
method  changes  arising  due  to  the 
promulgation  of  these  final  regulations. 
The  revenue  procedure  will  generally 
permit  taxpayera  to  make  expedited 
method  changes  by  attaching  a  Form 
31 15  to  their  tax  returns  for  the  year  of 
change.  It  is  anticipated  that  the  revenue 
prooMlure  will  require  taxpayera  to 
revalue  their  inventories  as  of  the 
efiective  date  of  the  final  regulations  to 
reflect  differences  between  the  methods 
required  under  the  final  regulations  and 
those  methods  used  by  taxpayera  prior 
to  promulgation  of  the  final  regulations. 
The  principles  of  §  1.263A-lT(e)  of  the 
temporary  regulations  will  be  required 
for  revaluing  inventories  under  the 
revenue  procedure.  The  Service  is 
requesting  comments  from  taxpayere  for 
a  90-day  period  after  the  publication  of 
these  final  regulations  in  the  Federal 
Register  regarding  the  approach  for 
implementing  method  changes  required 
under  the  final  regulations. 

The  Service  generally  does  not  intend 
to  permit  taxpayera  to  change  their 
adopted  allocation  methods  under  the 
forthcoming  expedited  change 
procedures.  It  is  anticipated  that  tlie 
procedures  will  generally  permit 
taxpayera  to  change  only  those  methods 
necessary  to  bring  them  into  compliance 
with  the  final  regulations.  The  Service 
does  plan,  however,  to  provide  a  listing 
in  the  revenue  procedure  of  certain 
elective  methods  that  may  be  changed 
under  the  expedited  change  procedures. 
For  example,  the  Service  plans  to  permit 
a  taxpayer  that  adopted  a  facts-and- 
circumstances  allocation  method  to 


Special  Analysis 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  S53(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (3  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ellen  McElroy  of  the 
Income  Tax  and  Accounting  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  Other  peraonnel  ft-om 
the  Internal  Revenue  Service  and  the 
Treasury,  however,  assisted  in 
developing  these  regulations  on  matters 
of  both  substance  and  style. 


List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  new 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C  7805  •   •   * 

Section  1.263A-1  also  issued  under  26 
U.S.C  263A.*  •  • 

Section  1.263A-2  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-3  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-4  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-5  also  issued  under  26 
U.S.C  263A. 

Section  1.263A-6  also  issued  under  2b 
U.S.C  263A. 
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Section  1.263A-7  also  Issued  under  26 
U.S.C263A.*  •  • 

Section  1.471-4  also  issued  under  26 
U.S.C  263A. 

Section  1.471-5  also  issued  under  26 
U.S.C  263A.  •  •  • 

Par.  2.  Section  1.56(g)-l  is  amended 
by  revising  the  first  sentence  of  the 
example  in  paragraph  (a)(S)(ii)(B)  to 
read  as  follows: 

f1J6(g)-1    AiltiMlad  current  eamlnga. 

•        •        •        •        • 

(a)«  •  • 

(5)*  •  • 

(ii)*  •  • 

(B)  Pursuant  to  section  263A  and 
8 1.263A-l{e)(3)(ii)(I).  N  must  capitalize 
the  depreciation  allowed  for  the  year  for 
the  new  manufacturing  equipment  in 
the  ending  inventory  of  golf  clubs. 


Par.  3.  Section  1.263(a)-l  is  amended 
by  revising  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

f1.263(a)-1    Capital  expendHurea;  In 


(b)  *  *  *  See  section  263A  and  the 
regulations  thereunder  for  cost 
capitalization  rules  that  apply  to 
amounts  referred  to  in  paragraph  (a)  of 
this  section  with  respect  to  the 
production  of  real  and  tangible  personal 
property  (as  defined  in  $  1.263A- 
2(a)(2)),  including  films,  sound 
recordings,  video  tapes,  books,  or 
similar  properties. 

Par.  4.  Section  1.263A-0  is  added  to 
read  as  follows: 

f1.263A-0    Outline  ofregulatlonaundar 
aeelion263A. 

This  section  lists  the  paragraphs  in 
§S  1.263A-1, 1.263A-2.  and  1.263A-3. 

§  1 .263 A-i    Uniform  Capitalization  of  Costs. 

(a)  Introduction. 

(1)  In  general. 

(2)  Effective  dates. 

(3)  General  scope. 

(i)  Property  to  which  section  263A  applies. 

(ii)  Property  produced. 

(iii)  Property  acquired  for  resale. 

(iv)  Inventories  valued  at  market. 

(v)  Property  produced  in  a  fanning 

business, 
(vi)  Creative  property, 
(vii)  Property  produced  or  property 

acquired  for  resale  by  foreign  persons. 

(b)  Excepti<ms. 

(1)  Small  resellers. 

(2)  Long-term  contracts. 

(3)  Costs  incurred  in  certain  forming 
Imsinesses. 

(4)  CosU  incurred  in  raising,  harvesting,  or 
growing  timber. 

(5)  Qualified  creative  expenses. 

(6)  Certain  not-fo^p^ofl(  activities. 


(7)  Intangible  drilling  and  development 
costs. 

(8)  Natural  gas  acquired  for  resale, 
(i)  Cushion  gas. 

(ii)  Emergency  gas. 

(9)  Research  and  experimental 
expenditures. 

(10)  Certain  property  that  is  substantially 
constructed. 

(11)  Certain  property  provided  incident  to 
services. 

(i)  In  general, 
(ii)  Definition  of  services, 
(iii)  De  minimis  property  provided 
incident  to  services. 

(12)  De  minimis  rule  for  certain  producers 
with  total  indirect  costs  of  $200,000  or 
less. 

(13)  Exception  for  the  origination  of  loans. 

(c)  General  operation  of  section  263A. 

(1)  Allocations. 

(2)  Otherwise  deductible. 

(3)  Capitalize. 

(4)  Recovery  of  capitalized  costs. 

(d)  DeHnitions. 

(1)  Self-constructed  assets. 

(2)  Section  471  costs, 
(i)  In  general. 

(ii)  New  taxpayers, 
(iii)  Method  changes. 

(3)  Additional  section  263A  costs. 

(4)  Section  263A  costs. 

(e)  Types  of  costs  subject  to  capitalization. 

(1)  In  general. 

(2)  Direct  costs, 
(i)  Producers. 

(A)  Direct  material  costs. 

(B)  Direct  labor  costs, 
(ii)  Resellen. 

(3)  Indirect  costs. 
(i)  In  general. 

(ii)  Examples  of  indirect  costs  required  to 
be  capitalized. 

(A)  Indirect  labor  costs. 

(B)  OiTicers'  compensation. 

(C)  Pension  and  other  related  costs. 

(D)  Employee  benefit  expenses. 

(E)  Indirect  material  costs. 

(F)  Purchasing  costs. 

(G)  Handling  costs. 
(H)  Storage  costs. 
(I)  Cost  recovery. 
(J)  Depletion. 

(K)  Rent. 

(L)  Taxes. 

(M)  Insurance. 

(N)  Utilities. 

(O)  Repairs  and  maintenance. 

(P)  Engineering  and  design  costs. 

(Q)  Spoilage. 

(R)  Tools  and  equipment. 

(S)  Quality  control. 

(T)  Bidding  costs 

(U)  Licensing  and  franchise  costs. 

(V)  Interest. 

(W)  Capitalizable  service  costs. 

(iii)  Indirect  costs  not  capitalized.- 

(A)  Selling  and  distribution  costs. 

(B)  Research  and  experimental 
expenditures. 

(C)  Section  179  costs. 

(D)  Section  165  losses. 

(E)  Cost  recovery  allowances  on 
temporarily  idle  equipment  and 
facilities. 

(})  In  general. 


{2)  Examples. 

(F)  Taxes  assessed  on  the  basis  of  income. 

(C)  Strike  expenses. 

(H)  Warranty  and  product  liability  oosU. 

(I)  On-site  storage  costs. 

U)  Unsuccessful  bidding  expenses. 

(K)  Deductible  service  costs. 

(4)  Service  costs. 

(i)  Introduction. 

(A)  Definition  of  service  costs. 

(B)  Definition  of  service  departments, 
(ii)  Various  service  cost  categories. 

(A)  Capitalizable  service  costs. 

(B)  Deductible  service  costs. 

(C)  Mixed  service  costs. 

(iii)  Examples  of  capitalizable  service  casts, 
(iv)  Examples  of  deductible  service  costs. 

(f)  Cost  allocation  methods. 

(1)  Introduction. 

(2)  Specific  identification  method. 

(3)  Burden  rate  and  standard  cost  methods, 
(i)  Burden  rale  method. 

(a)  In  general. 

(B)  Development  of  burden  rales. 

(C)  Operation  of  the  burden  rate  method, 
(ii)  Standard  cost  method. 

(A)  In  general. 

(B)  Treatment  of  variances. 

(4)  Reasonable  allocation  methods. 

(g)  Allocating  categories  of  costs. 

(1)  Direct  materials. 

(2)  Direct  labor. 

(3)  Indirect  costs. 

(4)  Service  costs, 
(i)  In  general. 

(ii)  De  minimis  rule. 

(iii)  Methods  for  allocating  mixed  service 
costs. 

(A)  Direct  reallocation  method. 

(B)  Step-allocation  method. 

(C)  Examples. 

(iv)  Illustrations  of  mixed  service  cost 
allocations  using  reasonable  fectors  or 
relationships. 

(A)  Security  services. 

(B)  Legal  services. 

(C)  Centralized  payroll  services. 

(D)  Centralized  data  processing  services. 

(E)  Engineering  and  design  services. 

(F)  Safety  engineering  services, 
(v)  Accounting  method  change. 

(h)  Simplified  service  cost  method. 

(1)  Introduction. 

(2)  Eligible  property, 
(i)  In  general. 

(A)  Inventory  property. 

(B)  Non-inventory  property  held  for  sale. 

(C)  Certain  self-constructed  assets. 

(D)  Self-constructed  assets  produced  on  a 
repetitive  basis 

(ii)  Election  to  exclude  self-constructed 
assets. 

(3)  General  allocation  formula. 

(4)  Labor-based  allocation  ratio. 

(5)  Production  cost  allocation  ratio. 

(6)  Definition  of  total  mixed  service  costs. 

(7)  Costs  allocable  to  more  than  one 
business. 

(8)  De  minimis  rule. 

(9)  Separate  election, 
(i)  (Reserved) 

(j)  Special  rules. 
diOists  provided  by  a  related  person, 
(i)  In  general, 
(ii)  Exceptions. 
(2)  Optional  capitalization  of  period  costs. 
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(i)bigHMnL 

(U)  PiKiod  OMti  aUgibl*  for  capltaliatioo. 

(S)  TnO*  or  bmlw  ■ppllatkm. 

(4)  TniisfH*  with  ■  prindpal  puipon  of 


Pnducad  by  th»  Tmupufm 

(•)  In  ganarai. 
(l)Produc*. 
(i)lai 
(U)l 

CA)(  ^  ^ 

(B)  Pnpwty  preduoM  far  zob  tixptytt 
uadtr  ■  ooalnot 

(1)  In  gsncral. 

(J)  IWftnUioii  of  ooBtracL  (Rstwvdl 
fC)  HoHM  coutniLUuu  oontncli. 

(2)  Tngibl*  pmonnl  pfopwty. 
(i)  Ganoral  rule.  I 

(U)  Inleilecttia!  or  creative  propnty. 

(A)  Intallsctual  or  u— tlw  fmpaty  that  is 
tangible  peracmal  piopeity. 

(1)  Books. 

[2)  Sound  ncordinga. 

(B)  Intellectual  or  creative  property  that  is 
not  tangible  parsooal  property. 

(1)  Evidences  of  value. 

(2)  Property  provided  incident  to  services. 

(3)  Co^  required  to  be  capitalized  by 
producers. 

(i)  In  general. 

(ii)  Pre-production  costs. 

(iii)  Post-production  costs. 

(4)  Practical  capacity  concept 

(5)  Taxpayers  required  to  capitalire  costs 
under  this  section. 

(b)  Sbnirfifled  production  method. 

(1)  Introduction. 

(2)  Eligible  I 
(i)  In  general. 

(A)  Inventory  property. 

(B)  Noo-inventory  property  held  ior  sale. 
(Q  Certain  self-constructed  assets. 

(D)  Self-constructed  assets  produced  on  a 

repetitive  basis, 
(ii)  Election  to  exclude  self-constructed 

assets. 

(3)  SimpliAed  production  method  without 
historic  absoiption  ratio  election. 

(i)  General  allocation  formula, 
(ii)  Definitions.  i 

(A)  Absorption  ratia  | 

[1]  Additional  section  263 A  coats  incurred 
during  the  taxable  year. 

[3)  Section  471  costs  incurred  during  the 
taxable  year. 

(B)  Section  471  costs  remaining  on  hand  at 
year  end. 

(iii)  UFO  taxpayers  electing  the  simplified 
production  method. 

(A)  In  general. 

(B)  UFO  increment 

(C)  UFO  decrenent 
(iv)  De  minimis  rule  far  producers  with 

total  indirect  costs  of  $200,000  or  less. 

(A)  In  general 

(B)  Related  party  and  aggregation  rules, 
(v)  ExampUw. 

(4)  Simplified  production  method  with 
historic  absorptiao  ratio  election. 

(1)  In  general. 

(ii)  Operating  rules  and  definitlcms. 

(A)  Ilistaric  dbeorptioB  ratio. 

(B)  Teat  period. 
(IjIngeneraL 


UMI 


(7)  Updated  test  period. 

(C)  Qualifying  pnriod. 

(1)  In  general 

{2)  Extension  of  qualifying  period. 

(iii)  Method  of  accounting. 

(A)  Adoption  and  use. 

(B)  Revocation  of  election. 

(iv)  Reporting  and  recordkeeping 
requirements. 

(A)  Reporting. 

(B)  Recordkeeping, 
(v)  Transition  rulm. 
(vi)  Example. 

(c)  Additional  simplified  methods  far 

producers. 

(d)  Otoas  refBreooa. 

§  1 .393 A-3    Baht  JMating  to  Property 
Acquired  for  Resale 

(a)  Capitalisation  rules  for  property  acquired 

for  resale. 

(1)  In  general 

(2)  Resellers  with  pnxluction  activities, 
(i)  In  general. 

(ii)  Exception  for  small  resellers, 
(iii)  De  minimis  production  activities. 

(A)  In  general. 

(B)  Example. 

(3)  Resellera  with  property  produced  under 
a  contract. 

(4)  Use  of  the  simplified  resale  method, 
(i)  In  genera). 

(ii)  Rmellers  with  de  minimis  production 

activities, 
(iii)  Resellen  with  property  produced 

under  a  contract, 
(iv)  Application  of  simplified  resale 

method. 

(b)  Gross  receipts  exception  for  small 

resellen. 

(1)  In  general 

(i)  Test  period  far  new  taxpayers, 
(ii)  Treatment  of  short  taxable  year. 

(2)  Definition  of  gross  receipts. 
(i)  In  general 

(ii)  Amounts  excluded 

(3)  Aggregation  of  gross  receipts. 
(i)  In  general 

(ii)  Single  employer  defined. 

(iii)  Cross  receipts  of  a  single  employer. 

(iv)  Examples. 

(c)  Purchasing,  handling,  and  storage  costs. 

(1)  In  general 

(2)  Costs  attributable  to  purchasing, 
handling,  and  storage. 

(3)  Purchasing  costs, 
(i)  In  general. 

(ii)  Determination  of  whether  personnel  are 
engaged  in  purchasing  activities. 

(A)  i/b-Vi  rule  for  allocating  labor  costs. 

(B)  Example. 

(4)  Handling  costs, 
(i)  In  general 

(ii)  Processing  costs. 

(iii)  Assembling  costs. 

(iv)  Repackaging  costs. 

(v)  Transportation  costs. 

(vi)  Costs  not  considered  handli^  i 

(A)  Distribution  costs.  |Reaarved| 

(B)  Delivery  of  custom-ordered  items. 
(Reserved) 

(C)  Repackaging  alter  sale  oooira. 
IResiBTved) 

(5)  Storage  costs, 
(i)  In  general 
(ii)  Definitions. 


(A)  Oo-site  storafB  facility. 

(B)  Retail  sales  facility. 

(C)  An  integral  put  of  a  retail  sales  facility. 

(D)  On-site  sales. 

(E)  Retail  customer. 
(I)  In  general 

(z)  Certain  non-retail  customers  treated  as 
retail  customers. 

(F)  Off-site  storage  tacility. 

(G)  Dual-function  storage  facility. 

(iii)  Treatment  of  storage  costs  incurred  at 
a  dual-function  storage  facility. 

(A)  In  general 

(B)  Dual-function  storage  facility  allocation 
ratio. 

(1)  In  general 

{2)  Illustration  of  ratio  allocation. 
(J)  Appropriate  adjustments  for  other  uses 
of  a  dual-function  storage  facility. 

(C)  De  minimis  90-10  rule  for  dual- 
function  storage  facilities. 

(iv)  Costs  not  attributable  to  an  off-site 

storage  facility, 
(v)  Examples. 

(d)  Simplified  resale  method. 

(1)  Introduction. 

(2)  Eligible  property. 

(3)  Simplified  resale  method  without 
historic  ^Morptioa  ratio  election. 

(i)  General  allocation  formula. 

(A)  In  general. 

(B)  Effect  of  allocation. 

(C)  Definitions. 

(1)  Combined  absorption  ratio. 

(2)  Section  471  costs  remaining  on  hand  at 
year  end. 

(D)  Storage  and  handling  costs  absorption 
ratio. 

(E)  Purchasing  costs  abaorption  ratio. 
(P)  Allocable  mixed  service  costs. 

(ii)  UFO  taxpayen  electing  simplified 
resale  method. 

(A)  In  general 

(B)  UFO  increment 

(C)  UFO  decrement. 

(iii)  Permissible  variations  of  the  simplified 

resale  method, 
(iv)  Examples. 

(4)  Simplified  resale  method  with  historic 
absorption  ratio  election. 

(i)  In  general 

(ii)  Operating  rules  and  definitions. 

(A)  Historic  absorption  ratio. 

(B)  Test  period. 

(1)  In  general 

[2)  Updated  test  period. 
(Q  Qualifying  period. 
(1)  In  general 

{2)  Extension  of  qualifying  period, 
(iii)  Method  of  acoouating. 

(A)  Adoption  and  use. 

(B)  Revocation  of  election. 

(iv)  Reporting  and  recordkeeping 
requiremenlt. 

(A)  Reporting. 

(B)  Recordkeeping, 
(v)  Transition  rules, 
(vi)  Example. 

(5)  Additional  simpUfied  methods  far 
resellers. 

(e)  Croas  referaoca. 

Par.  S.  Sectioo  1.263A-1  is  added  to 
read  as  foUotirs: 
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H-aOA-l    UnMonn  n^llsllilluii  ol 

(a)  Introduction— {1)  In  general.  The 
regulations  under  $§  1.263A-1  through 
1.263A-6  provide  guidance  to  taxpayers 
that  are  required  to  capitalize  certain 
costs  under  section  263A.  These 
regulations  generally  apply  to  all  costs 
required  to  be  capitalized  undw  section 
263A  except  for  interest  that  must  be 
capitalized  under  section  263A(n  and 
the  regulations  thereunder.  Statutory  or 
regulatory  exceptions  may  provide  that 
section  263A  does  not  apply  to  certain 
activities  or  costs;  however,  those 
activities  or  costs  may  nevertheless  be 
subject  to  capitalization  requirements 
under  other  provisions  of  the  Internal 
Revenue  Code  and  resulations. 

(2)  Effective  dates,  (i)  In  general,  this 
section  and  §§  1.263A-2  and  1.263A-3 
apply  to  costs  incurred  in  taxable  years 
beginning  after  December  31, 1993.  In 
the  case  of  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  however, 
these  sections  are  effective  for  taxable 
years  beginning  alter  December  31 , 
1993.  Oianges  in  methods  of  accounting 
necessary  as  a  result  of  the  rules  in  this 
section  and  §§  1.263A-2  and  1.263A-3 
must  be  made  under  terms  and 
conditions  prescribed  by  the 
Commissioner.  Under  these  terms  and 
conditions,  the  principles  of  §  1.263A- 
lT(e)  generally  must  be  applied  in 
revaluing  inventory  property. 

(ii)  For  taxable  years  Ix^nning  before 
January  1, 1994,  taxpayers  must  take 
reasonable  positions  on  their  federal 
income  tax  returns  when  applying 
section  263A.  For  purposes  of  this 
paragraph  (a)(2)(iii).  a  reasonable 
position  is  a  position  consistent  with 
the  temporary  regulations,  revenue 
rulings,  revenue  procedures,  notices, 
and  announcements  concerning  section 
263A  applicable  in  taxable  yean 
beginning  before  January  1, 1994.  See 
§  601.601(d)(2)(ii)(6)  of  this  chapter. 
(3)  General  scope— {{)  Property  to 
which  section  263A  applies.  Taxpayers 
subject  to  section  263A  must  capitalize 
all  direct  costs  and  certain  indirect  costs 
properly  allocable  to— 

(A)  Real  property  and  tangible 
personal  property  produced  by  the 
taxpayer;  and 

(B)  Real  property  and  personal 
property  described  in  section  1221(1), 
which  is  acquired  by  the  taxpayer  hat 
resale. 

(ii)  Property  produced.  Taxpayers  that 
produce  real  property  and  tangible 
personal  property  (produoera)  must 
capitalize  all  the  direct  costs  of 
producing  the  property  and  the 
property's  properly  allocable  share  of 
indirect  costs  (described  in  paragraphs 
(e)(2)(i)  and  (3)  of  this  section), 
regardless  of  whether  the  property  is 


sold  or  used  in  the  taxpayer's  trade  or 
business.  See  §  1.263A-2  for  rules 
relatingto  producera. 

(iii)  Property  acquired  for  resale. 
Retailers,  wholesalers,  and  (Hher 
taxpayers  that  acquire  property 
described  in  section  1221(1)  for  resale 
(resellers)  must  capitalize  the  direct 
costs  of  acquiring  the  property  and  the 
property's  properiy  allocable  share  of 
indirect  costs  (described  in  paragraphs 
(e)(2)(ii)  and  (3)  of  this  section).  See 
S  1.263A-3  for  rules  relating  to  resellers. 
See  also  section  263A(b)(2)rB),  which 
excepts  from  section  263A  personal 
property  acquired  for  resale  by  a  small 
reseller. 

(iv)  Inventories  valued  at  market. 
Section  263A  does  not  apply  to 
inventories  valued  at  market  under 
either  the  market  method  or  the  lower 
of  cost  or  market  method  if  the  market 
valuation  used  by  the  taxpayer  generally 
equals  the  property's  fair  market  value. 
For  purposes  of  this  paragraph  (a)(3)(iv). 
the  term  fair  maricet  value  means  the 
price  at  which  the  taxpayer  sells  its 
inventory  to  its  customers  (e.g.,  as  in  the 
market  value  definition  provided  in 
§1.471-4(b))  less,  if  applicable,  the 
direct  cost  of  disposing  of  the  inventory. 
Howevn-,  section  263A  does  apply  in 
determining  the  market  value  of  any 
inventory  for  which  maricet  is 
determined  with  reference  to 
replacement  cost  or  reproduction  cost. 
See  $$  1.471-4  and  1.471-5. 

(v)  Property  produced  in  a  farming 
business.  Section  263 A  generally 
requires  taxpayera  engaged  in  a  fanning 
business  to  capitalize  certain  costs.  See 
section  263A(d)  and  §  1.263A-lT(c)  for 
rules  relating  to  taxpayers  engaged  in  a 
farming  business. 

(vi)  Creative  property.  Section  263A 
generally  requires  taxpayers  engaged  in 
the  production  and  resale  of  creative 
property  to  capitalize  certain  costs. 

(vii)  Property  produced  or  property 
acquired  for  re^e  by  foreign  persons. 
Section  263A  generally  applies  to 
foreign  persons. 

(b)  Exceptions— (1)  Small  resellers. 
See  section  263A(b)(2)(B)  for  the 
$10,000,000  gross  receipts  exception  for 
small  resellers  of  personal  property.  See 
§  1.263A-3(b)  for  rules  relating  to  this 
exception.  See  also  the  exception  for 
small  resellers  with  de  minimis 
production  activities  in  §  1.263A- 
3(a)(2)(ii)  and  the  exception  for  small 
resellers  that  have  property  produced 
under  contract  in  §  1.263A-3{a)(3). 

(2)  Long-term  contracts.  Except  for 
certain  home  construction  contracts 
described  in  section  460(e)(1),  section 
263A  does  not  apply  to  any  property 

f>roduced  by  the  taxpayer  pursuant  to  a 
ong-term  contract  as  deRned  in  section 


460(0,  regardleM  of  whether  the 
taxpayer  uses  an  inventory  method  to 
account  for  such  production. 

(3)  Costs  incurred  in  certain  farming 
businesses.  See  section  263A(d)  for  an 
exception  for  costs  paid  or  inciured  in 
certain  forming  bu^esses.  See 

S  1.263A-lT(c)  for  specific  roles  relating 
to  taxpayera  engaged  in  a  fanning 
business. 

(4)  Costs  incurred  in  raising, 
harvesting,  or  growing  timber.  See 
section  263A(c)(5)  for  an  exception  far 
costs  paid  or  incurred  in  raising, 
harvesting,  or  growing  timber  and 
certain  ornamental  trees.  See  §  1.263A- 
lT(c),  however,  for  rules  relating  to 
taxpayers  that  produce  certain  trees  to 
which  section  263A  applies. 

(5)  Qualified  creative  expenses.  See 
section  263A(h)  for  an  exception  for 
qualified  creative  expenses  paid  or 
incurred  by  certain  free-lance  authors, 
photographers,  and  artists. 

(6)  Certain  not  for-profit  activities. 
See  section  263A(c)(l)  for  an  exception 
for  property  produced  by  a  taxpayer  for 
use  by  the  taxpayer  other  than  in  a  trade 
or  business  or  an  activity  conducted  fior 
profit.  This  exception  does  not  apply, 
however,  to  property  produced  by  an 
exempt  organization  in  connection  with 
its  unrelated  trade  or  business  activities. 

(7)  Intangible  drilling  and 
development  costs.  See  section 
263A(c)(3)  for  an  exception  for  _ 
intangible  drilling  and  development 
costs.  Additionally,  section  263A  does 
not  apply  to  any  amount  allowable  as  a 
deduction  under  section  59(e)  with 
respect  to  qualified  expenditures  under 
sections  263(c),  616(a),  or  617(a). 

(8)  Natural  gas  acquired  for  resale. 
Under  this  paragraph  (b)(8),  section 
263A  does  not  apply  to  any  costs 
incurred  by  a  taxpayer  relating  to 
natural  gas  acquired  for  resale  to  the 
extent  such  costs  would  otherwise  be 
allocable  to  cushion  gas. 

(i)  Cushion  gas.  Cushion  gas  is  the 
portion  of  gas  stored  in  an  underground 
storage  facility  or  reservoir  that  is 
required  to  maintain  the  level  of 
pressure  necessary  for  operation  of  the 
facility.  However,  section  263A  applies 
to  costs  incurred  by  a  taxpayer  relating 
to  natural  gas  acquired  for  resale  to  the 
extent  such  costs  are  properly  allocable 
to  emeigency  gas. 

(ii)  Emergency  gas.  Emeigency  gas  is 
natural  gas  stored  in  an  underground 
storage  focility  or  reservoir  for  use 
during  periods  of  unusually  heavy 
customer  demand. 

(9)  Research  and  experimental 
expenditures.  See  section  263A(c)(2)  for 
an  exception  for  any  research  and 
experimental  expenditure  allowable  as  a 
deduction  under  section  174  or  the 
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regulations  thareunder.  Additionally, 
section  263A  does  not  apply  to  any 
amount  allowable  as  a  deduction  under 
section  59(e)  with  respect  to  qualified 
expenditures  undmr  section  174. 

(10)  Certain  property  that  is 
substantially  constructed.  Section  263A 
does  not  apply  to  any  property 
produced  by  a  taxpayer  for  use  in  its 
trade  or  business  if  substantial 
construction  occurred  before  March  1. 
1986.  See  S  1.263A-lT(a)(6)(v)  for  a 
definition  of  substantial  constructioo. 

(11)  Certain  property  provided 
incident  to  services — (i)  In  general. 
Under  this  paragraph  (b)(ll),  section 
263A  does  not  apply  to  property  that  is 
provided  to  a  client  (or  customer) 
incident  to  the  provision  of  services  by 
the  taxpayer  if  the  property  provided  to 
the  chent  is —  I 

(A)  De  minimis  in  amount;  and 

(B)  Not  inventory  in  the  hands  of  the 
service  provider. 

(ii)  Definition  of  services.  For 
purposes  of  this  paragraph  (b)(ll). 
services  is  defined  with  reference  to  its 
ordinary  and  accepted  meaning  under 
Merel  income  tax  principles.  In 
determining  whether  a  taxpayer  is  a 
bona-fide  service  provider  uiider  this 
paragraph  (bXll).  the  nature  of  the 
taxpejrer's  trade  or  business  and  the 
facts  and  circumstances  surrounding  the 
taxpayer's  trade  or  business  activities 
must  be  considered.  Examples  of 
taxpayers  qualifying  as  service 
providers  under  this  paragraph  include 
taxpayers  performing  services  in  the 
fields  of  health,  law,  engineering, 
architecture,  accounting,  actuarial 
science,  performing  arts,  or  consulting. 

(iii)  De  minimis  property  provided 
incident  to  services.  In  determining 
whether  property  provided  to  a  client  by 
a  service  provider  is  de  minimis  in 
amount,  all  facts  and  drcumstances, 
such  as  the  nature  of  the  taxpayer's 
trade  or  business  and  the  volume  of  its 
service  activities  in  the  trade  or 
business,  must  be  considered.  A 
significant  factor  in  making  this 
determination  is  the  relationship 
between  the  acquisition  or  direct 
materials  costs  of  the  property  that  is 
provided  to  clients  and  the  price  that 
the  taxpayer  diaiges  its  clients  for  its 
services  and  the  property.  For  purposes 
of  this  paragraph  (b)(ll).  if  the 
acquisition  or  direct  materials  cost  of 
the  property  provided  to  a  client 
inddant  to  the  services  is  less  than  or 
equal  to  five  percent  of  the  price 
charged  to  the  client  for  the  services  and 
property,  the  property  is  de  minimis.  If 
the  acquisition  or  direct  materials  cost 
of  the  property  exceeds  five  percent  of 
the  price  charged  fw  the  swvices  and 
property,  the  property  may  be  de 


minimis  if  additional  facts  and 
circumstances  so  indicate. 

(12)  De  minimis  rule  for  certain 
producers  with  total  indirect  costs  o/ 
$200,000  or  Ins.  See  §  1.263A- 
2(b)(3)(iv)  for  a  de  minimis  rule  that 
treats  proiducers  with  total  indirect  costs 
of  $200,000  or  less  as  having  no 
additional  section  263A  costs  (as 
defined  in  paragraph  (d)(3)  of  this 
section)  for  purposes  of  the  simplified 
production  method. 

(13)  Exception  for  the  origination  of 
loans.  For  purposes  of  section 
263A(b)(2}(A),  the  origination  of  loans  is 
not  considered  the  acquisition  of 
intangible  property  for  resale.  (But 
section  263A(b)(2)(A)  does  include  the 
acquisition  by  a  taxpayer  of  pre-existing 
loans  from  other  persons  for  resale.) 

(c)  General  operation  of  section 
263A — (1)  Allocations.  Under  section 
263A,  taxpayers  must  capitalize  their 
direct  costs  and  a  properly  allocable 
share  of  their  indirect  costs  to  property 
produced  or  property  acquired  for 
resale.  In  order  to  determine  these 
capitalizable  costs,  taxpayers  must 
allocate  or  apportion  costs  to  various 
activities,  including  production  or 
resale  activities.  After  section  263A 
costs  are  allocated  to  the  appropriate 
production  or  resale  activities,  these 
costs  are  generally  allocated  to  the  items 
of  property  produced  or  property 
acquired  for  resale  during  the  taxable 
year  and  capitalized  to  the  items  that 
remain  on  hand  at  the  end  of  the  taxable 
year.  See  however,  the  simplified 
production  method  and  the  simplified 
resale  method  in  §§  1.263A-2(b]  and 
1.263A-3(d). 

(2)  Otherwise  deductible,  (i)  Any  cost 
which  (but  for  section  263A  and  the 
regulations  thereunder)  may  not  be 
taken  into  account  in  computing  taxable 
income  for  any  taxable  year  is  not 
treated  as  a  cost  properly  allocable  to 
property  produced  or  acquired  for  resale 
under  section  263A  and  the  regulations 
thereunder.  Thus,  for  example,  if  a 
business  meal  deduction  is  limited  by 
section  274(n)  to  80  percent  of  the  cost 
of  the  meal,  the  amount  properly 
allocable  to  property  produced  or 
acquired  for  resale  under  section  263A 
is  also  limited  to  80  percent  of  the  cost 
of  the  meal. 

(ii)  The  amount  of  any  cost  required 
to  be  capitalized  under  section  263A 
may  not  be  included  in  inventory  or 
charged  to  capital  accounts  or  basis  any 
earlier  than  the  taxable  year  during 
which  the  amount  is  incurred  within 
the  meaning  of  $  1.446-l(c)(lMii). 

(3)  Capitalise.  Capitalize  means,  in 
the  case  of  property  that  is  inventory  in 
the  hands  of  a  taxpayer,  to  include  in 
inventory  costs  and.  in  the  case  of  othw 


property,  to  charge  to  a  capital  account 
or  basis. 

(4)  Recovery  trf  capitalized  costs. 
Costs  that  are  capitalized  under  section 
263A  are  recovered  through 
depreciation,  amortization,  cost  of  goods 
sold,  or  by  an  adjustment  to  basis  at  the 
time  the  property  is  used,  sold,  placed 
in  service,  or  otherwise  disposed  of  by 
the  taxpayer.  Cost  recovery  is 
determined  by  the  applicable  Internal 
Revenue  Code  and  regulation  provisions 
relating  to  the  use,  sale,  or  disposition 
of  property. 

(d)  Definitions — (1)  Self-constructed 
assets.  Self-constructed  assets  are  assets 
produced  by  a  taxpayer  for  use  by  the 
taxpayer  in  its  trade  or  business.  Self- 
constructed  assets  are  subject  to  section 
263A. 

(2)  Section  471  costs — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraphs  (d)(2)(ii)  and  (iii)  of  this 
section,  for  purposes  of  the  regulations 
under  section  263A.  a  taxpayer's  section 
471  costs  are  the  costs,  other  than 
interest,  capitalized  under  its  method  of 
accounting  immediately  prior  to  the 
effective  date  of  section  263 A.  Thus, 
although  section  471  applies  only  to 
inventories,  section  471  costs  include 
any  non-inventory  costs,  other  than 
interest,  capitalized  or  included  in 
acquisition  (a  production  costs  under 
the  taxpayer's  method  of  accounting 
immediately  prior  to  the  effective  date 
of  section  263A. 

(ii)  New  taxpayers.  In  the  case  of  a 
new  taxpayer,  section  471  costs  are 
those  acquisition  or  production  costs, 
other  than  interest,  that  would  have 
been  required  to  be  capitalized  by  the 
taxpayer  if  the  taxpayer  had  been  in 
existence  immediately  prior  to  the 
effective  date  of  section  263A. 

(iii)  Method  changes.  If  a  taxpayer 
included  a  cost  described  in  §  1.471- 
ll(c)(2)(iii)  in  its  inventoriable  costs 
immediately  prior  to  the  effective  date 
of  section  263A.  that  cost  is  included  in 
the  taxpayer's  section  471  costs  under 
paragraph  (d)(2Mi)  of  this  section. 
Except  as  provided  in  the  following 
sentence,  a  change  in  the  financial 
reporting  practices  of  a  taxpayer  for 
costs  described  in  §  1.471-ll(c)(2)(iii) 
subsequent  to  the  efCective  date  of 
section  263A  does  not  affect  the 
classification  of  these  costs  as  section 
471  costs.  A  taxpayer  may  change  its 
established  methods  of  accounting  used 
in  determining  section  471  costs  only 
with  the  consent  of  the  Commissioner  as 
required  under  section  446(e)  and  the 
regulations  thereunder. 

(3)  Additional  section  263 A  costs. 
Additional  section  263A  costs  are 
defined  as  the  costs,  other  then  interest, 
that  were  not  capitalized  under  the 
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taxpayer's  method  of  accounting 
immediately  prior  to  the  effective  date 
of  section  263A  (adjusted  as  appropriate 
for  any  changes  in  methods  of 
accounting  for  section  471  costs  under 
paragraph  (d)(2)(iii)  of  this  section),  but 
that  are  required  to  be  capitalized  under 
section  263 A.  For  new  taxpayers, 
additional  section  263A  costs  are 
defined  aslhe  costs,  other  than  interest, 
that  the  taxpayer  must  capitalize  under 
section  263A,  but  which  the  taxpayer 
would  not  have  been  required  to 
capitalize  if  the  taxpayer  had  been  in 
existence  prior  to  the  effective  date  of 
section  263A. 

(4)  Section  263A  costs.  Section  263A 
costs  are  defined  as  the  costs  that  a 
taxpayer  must  capitalize  under  section 
263A.  Thus,  section  263A  costs  are  the 
sum  of  a  taxpayer's  section  471  costs,  its 
additional  section  263A  costs,  and 
interest  capitaUzable  under  section 
263A(0. 

(e)  Types  of  costs  subject  to 
capitalization— il)  In  general. 
Taxpayers  subject  to  section  263A  must 
capitalize  all  direct  costs  and  certain 
indirect  costs  properly  allocable  to 
property  produced  or  property  acquired 
for  resale.  This  paragraph  (e)  describes 
the  types  of  costs  subject  to  section 
263A. 

(2)  Direct  costs — (i)  Producers. 
Producers  must  capitalize  direct 
material  costs  and  direct  labor  costs. 

(A)  Direct  materia]  costs  include  the 
costs  of  those  materials  that  become  an 
integral  part  of  specific  property 
produced  and  those  materials  that  are 
consumed  in  the  ordinary  course  of 
production  and  that  can  be  identified  or 
associated  with  particular  units  or 
groups  of  units  of  property  produced. 

(B)  Direct  labor  costs  include  the  costs 
of  labor  that  can  be  identified  or 
associated  with  (wrticular  units  or 
groups  of  units  of  specific  property 
produced.  For  this  purpose,  labor 
encompasses  full-time  and  part-time 
employees,  as  well  as  contract 
employees  and  independent  contractors. 
Direct  labor  costs  include  all  elements 
of  compensation  other  than  employee 
benefit  costs  described  in  paragraph 
(e)(3)(ii)(D)  of  this  section.  Elements  of 
direct  labor  costs  include  basic 
compensation,  overtime  pay,  vacation 
pay,  holiday  pay.  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  imder  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  difiiarential,  payroll  taxes,  and 
payments  to  a  supplemental 
unemployment  benefit  plan. 

(ii)  Resellers.  Resellers  must  capitalize 
the  acquisition  costs  of  property 
acquired  for  resale.  In  the  case  of 


inventory,  the  acquisition  cost  is  the 
cost  described  in  §  1.471-3(b). 

(3)  Indirect  costs— {i)  In  general. 
Indirect  costs  are  defined  as  all  costs 
other  than  direct  material  costs  and 
direct  laixx  costs  (in  the  case  of 
property  produced)  or  acquisition  costs 
(in  the  case  of  property  acquired  for 
resale).  Taxpayers  subject  to  section 
263A  must  capitaUze  all  indirect  costs 
properly  allocable  to  property  produced 
or  property  acquired  for  resale.  Indirect 
costs  are  properly  allocable  to  property 
produced  or  property  acquired  for  resale 
when  the  costs  directly  benefit  or  are 
incurred  by  reason  of  the  performance 
of  production  or  resale  activities. 
Indirect  costs  may  be  allocable  to  both 
production  and  resale  activities,  as  well 
as  to  other  activities  that  are  not  subject 
to  section  263A.  Taxpayers  subject  to 
section  263A  must  make  a  reasonable 
allocation  of  indirect  costs  between 
production,  resale,  and  other  activities. 

lii)  Examples  of  indirect  costs 
required  to  be  capitalized.  The 
following  are  examples  of  indirect  costs 
that  must  be  capitalized  to  the  extent 
they  are  properly  allocable  to  property 
produced  or  property  acquired  for 
resale: 

(A)  Indirect  labor  costs.  Indirect  labor 
costs  include  all  labor  costs  (including 
the  elements  of  labor  costs  set  forth  in 
paragraph  (e)(2)(i)  of  this  section)  that 
cannot  be  directly  identified  or 
associated  with  particular  units  or 
groups  of  units  of  specific  property 
produced  or  property  acquired  for  resale 
(e.g.,  factory  labor  that  is  not  direct 
labor).  As  in  the  case  of  direct  labor, 
indirect  labor  encompasses  full-time 
and  part-time  employees,  as  well  as 
contract  employees  and  independent 
contractors. 

(B)  Officers'  compensation.  Officers* 
compensation  includes  compensation 
paid  to  officers  of  the  taxpayer. 

(C)  Pension  and  other  related  costs. 
Pension  and  other  related  costs  include 
contributions  paid  to  or  made  under  any 
stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring  the 
receipt  of  compensation,  whether  or  not 
the  plan  qualifies  under  section  401(a). 
Contributions  to  employee  plans 
representing  past  services  must  be 
capitalized  in  the  same  manner  (and  in 
the  same  proportion  to  property . 
currently  bsing  acquired  or  produced) 
as  amounts  contributed  for  current 
service. 

(D)  Employee  benefit  expenses. 
Employee  benefit  expenses  include  all 
other  employee  benefit  expenses  (not 
described  in  paragraph  (e)(3)(ii)(C)  of 
this  section)  to  the  extent  such  expenses 
are  otherwise  allowable  as  deductions 
under  chapter  1  of  the  Internal  Revenue 


Code.  These  other  employee  benefit 
expenses  include:  worker's 
compensation;  amounts  otherwise 
deductible  or  allowable  in  reducing 
earnings  and  profits  under  section 
404A;  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983; 
amounts  includible  in  the  gross  income 
of  employees  under  a  method  or 
arrangement  of  employer  contributions 
or  compensation  that  has  the  effect  of  a 
stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring 
receipt  of  compensation  or  providing 
deferred  benefits;  premiums  on  life  and 
health  insurance;  and  miscellaneous 
benefits  provided  for  employees  such  as 
safety,  medical  treatment,  recreational 
and  eating  fecilities.  membership  dues, 
etc.  Employee  benefit  expenses  do  not, 
however,  include  direct  labor  costs 
described  in  paragraph  (e)(2)(i)  of  this 
section. 

(E)  Indirect  material  costs.  Indirect 
material  costs  include  the  cost  of 
materials  that  are  not  an  integral  part  of 
specific  property  produced  and  the  cost 
of  materials  that  are  consumed  in  the 
ordinary  course  of  performing 
production  or  resale  activities  that 
cannot  be  identified  or  associated  with 
particular  units  or  groups  of  units  of 
property.  Thus,  for  example,  a  cost 
described  in  §  1.162-3,  relating  to  the 
cost  of  a  material  or  supply,  is  an 
indirect  material  cost. 

(F)  Purchasing  costs.  Purchasing  costs 
include  costs  attributable  to  purchasing 
activities.  See  §  1. 263 A-3 (c)(3)  for  a 
further  discussion  of  purchasing  costs. 

(C)  Handling  costs.  Handling  costs 
include  costs  attributable  to  processing, 
assembling,  repackaging  and 
transporting  goods,  and  other  similar 
activities.  See  %  1.263A-3(c)(4)  for  a 
further  discussion  of  handling  costs. 

(H)  Storage  costs.  Storage  costs 
include  the  costs  of  carrying,  storing,  or 
warehousing  property.  See  §  1.263A- 
3(c)(5)  for  a  further  discussion  of  storage 
costs. 

(I)  Cost  recovery.  Cost  recovery 
includes  depreciation,  amortization,  and 
cost  recovery  allowances  on  equipment 
and  facilities  (including  depreciation  or 
amortization  of  self-constructed  assets 
or  other  previously  produced  or 
acquired  property  to  which  section 
263A  or  section  263  applies). 

(J)  Depletion.  Depletion  includes 
allowances  for  depletion,  whether  or  not 
in  excess  of  cost.  Depletion  is,  however, 
only  properly  allocable  to  property  that 
has  been  sold  (i.e.,  for  purposes  of 
determining  gain  or  loss  on  the  sale  of 
the  property). 
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(K)  Rent  Rent  includes  the  coet  of 
rentinR  or  leasing  equipment,  facilities. 
or  land. 

(L)  Taxes.  Taxes  include  those  taxes 
(other  than  taxes  described  in  paragraph 
(eM3Miii)(F)  of  this  section)  that  are 
otherwise  allowable  as  a  deduction  to 
the  extent  such  taxes  are  attributable  to 
labor,  materials,  supplies,  equipment, 
land,  or  facilities  used  in  production  or 
resale  activities. 

(M)  Insurance.  Insurance  includes  the 
cost  of  insurance  on  plant  or  facility, 
machinery,  equipment,  materials, 
property  produced,  or  property  acquired 
lor  resale. 

(N)  Utilities.  Utilities  include  the  cost 
of  electricity,  gas.  and  water. 

(O)  Repairs  and  maintenance.  Repairs 
and  maintenance  include  the  cost  of 
repairing  and  maintaining  equipment  or 
facilities. 

(P)  Engineering  and  design  costs. 
Engineering  and  design  costs  include 
pre-production  costs,  such  as  costs 
attributable  to  research,  experimental. 
engineering,  and  design  activities  (to  the 
extent  that  such  amounts  are  not 
research  and  experimental  expenditures 
as  described  in  section  174  and  the 
regulations  thereunder). 

TQ)  Spoilage.  Spoilage  includes  the 
costs  of  rework  labor,  scrap,  and 
spoilage. 

(R)  Tools  and  equipment.  Tools  and 
equipment  include  the  costs  of  tools  and 
equipment  which  are  not  otherwise 
capitalized. 

(S)  Quality  control.  Quality  control 
includes  the  costs  of  quality  control  and 
inspection. 

(T)  Bidding  costs.  Bidding  costs  are 
costs  incurred  in  the  solicitation  of 
contracts  (including  contracts  pertaining 
to  property  acquired  for  resale) 
ultimately  awaided  to  the  taxpayer.  The 
taxpayer  must  defer  all  bidding  costs 
paid  or  incurred  in  the  solicitation  of  a 
particular  contract  until  the  contract  is 
awarded.  If  the  contract  is  awarded  to 
the  taxpayer,  the  bidding  costs  become 
part  of  the  indirect  costs  allocated  to  the 
subject  matter  of  the  contract.  If  the 
contract  is  not  awarded  to  the  taxpayer, 
bidding  costs  are  deductible  in  the 
taxable  year  that  the  contract  is  awarded 
to  another  party,  or  in  the  taxable  year 
that  the  taxpayer  is  notified  in  writing 
that  no  contract  will  be  awarded  and 
that  the  contract  (or  a  similar  or  related 
contract)  will  not  be  rebid,  or  in  the 
taxable  year  that  the  taxpayer  abandons 
its  bid  or  proposal,  whichever  occurs 
first.  Abandoning  a  bid  does  not  include 
modifying,  supplementing,  or  changing 
the  original  bid  or  proposal.  If  the 
taxpayer  is  awarded  only  part  of  the  bid 
(for  example,  the  taxpayer  submitted 
one  bid  to  build  each  of  two  different 


types  of  products,  and  the  taxpayer  was 
awarded  a  contract  to  build  only  one  of 
the  two  types  of  products),  the  taxpayer 
shall  deduct  the  portion  of  the  bidding 
costs  related  to  the  portion  of  the  bid 
not  awarded  to  the  taxpayer.  In  the  case 
of  a  bid  or  proposal  for  a  multi-unit 
contract,  all  bidding  costs  must  be 
included  in  the  costs  allocated  to  the 
subject  matter  of  the  contract  awarded 
to  the  ta.xpayer  to  produce  or  acquire  for 
resale  any  of  such  units.  For  example, 
where  the  taxpayer  submits  one  bid  to 
produce  three  similar  turbines  andihe 
taxpayer  is  awarded  a  controct  to 
produce  only  two  of  the  three  turbines, 
all  bidding  costs  must  be  included  in 
the  cost  of  the  two  turbines.  For 
purposes  of  this  paragraph  (e)(3){ii)(T). 
a  contract  means — 

(I)  In  the  case  of  a  specific  unit  of 
property,  any  agreement  under  which 
the  taxpayer  would  produce  or  sell 
property  to  another  party  if  the 
agreement  is  entered  into  before  the 
taxpayer  produces  or  acquires  the 
specific  unit  of  property  to  be  delivered 
to  the  party  under  the  agreement:  and 

[2]  In  the  case  of  fungible  property, 
any  agreement  to  the  extent  that,  at  the 
time  the  agreement  is  entered  into,  the 
taxpayer  has  on  hand  an  insufficient 
quantity  of  completed  fungible  items  of 
such  property  that  may  be  used  to 
satis^  the  agreement  (plus  any  other 
production  or  sales  agreements  of  the 
taxpayer). 

(0)  Licensing  and  franchise  costs. 
Licensing  and  franchise  costs  include 
fees  incurred  in  securing  the  contractual 
right  to  use  a  trademark,  corporate  plan, 
manufacturing  procedure,  special 
recipe,  or  other  similar  right  associated 
with  property  produced  or  property 
acquired  for  resale.  These  costs  include 
the  otherwise  deductible  portion  (e.g., 
amortization)  of  the  initial  fees  incurred 
to  obtain  the  license  or  franchise  and 
any  minimum  annual  payments  and 
royalties  that  are  incurred  by  a  licensee 
or  a  franchisee. 

(V)  Interest.  Interest  includes  interest 
on  debt  incurred  or  continued  during 
the  production  period  to  Hnance  the 
production  of  real  property  or  tangible 
personal  property  to  which  section 
263A(f)  applies. 

(W)  Capitaiizable  service  costs. 
Service  costs  that  are  required  to  be 
capitalized  include  capitalizable  service 
costs  and  capitalizable  mixed  service 
costs  as  defined  in  paragraph  (e)(4)  of 
this  section. 

(iii)  Indirect  costs  not  capitalized.  The 
following  indirect  costs  are  not  required 
to  be  capitalized  under  section  263A: 

(A)  Selling  and  distribution  costs. 
These  costs  are  marketing,  selling, 
advertising,  and  distribution  costs. 


(B)  Research  and  experimental 
expenditures.  Research  and 
experimental  expenditures  are 
expenditures  described  in  section  174 
and  the  regulations  thereunder. 

(C)  Section  179  costs.  Section  179 
costs  are  expenses  for  certain 
depreciable  assets  deductible  at  the 
election  of  the  taxpayer  under  section 
179  and  the  regulations  thereunder. 

(D)  Section  165  losses.  Section  165 
losses  are  losses  under  section  165  and 
the  regulations  thereunder. 

(E)  Cost  recovery  allowances  on 
temporarily  idle  equipment  and 
facilities — (1)  In  general.  Cost  recovery 
allowances  on  temporarily  idle 
equipment  and  facilities  include  only 
depreciation,  amortization,  and  cost 
recovery  allowances  on  equipment  and 
facilities  that  have  been  placed  in 
service  but  are  temporarily  idle. 
Equipment  and  facilities  are  temporarily 
idle  when  a  taxpayer  takes  them  out  of 
service  for  a  finite  period.  However, 
equipment  and  facilities  are  not 
considered  temporarily  idle — 

(i)  During  worker  breaks,  non-working 
hours,  or  on  regularly  scheduled  non- 
working  days  (such  as  holidays  or 
weekends); 

[ii)  During  normal  interruptions  in  the 
operation  of  the  equipment  or  facilities; 

(iii)  When  equipment  is  enroute  to  or 
located  at  a  job  site:  or 

(iv)  When  under  normal  operating 
conditions,  the  equipment  is  used  or 
operated  only  during  certain  shifts. 

(2)  Examples.  The  provisions  of  this 
paragraph  (e)(3)(iii)(E)  are  illustrated  by 
the  following  examples: 

Example  1.  Equipment  operated  only 
during  certain  shifts.  Taxpayer  A 
manufactures  widgets.  Although  A's       --' 
manufdcturing  facility  operates  24  hours  each 
day  in  three  shifts.  A  only  operates  its 
stamping  machine  during  one  shift  each  day. 
Because  A  only  operates  its  stamping 
machine  during  certain  shifts.  A's  stamping 
machine  is  not  considered  temporarily  idle 
during  the  two  shifts  that  it  is  not  operated. 

Example  2.  Facility  shut  down  for 
retooling.  Taxpayer  B  owns  and  operates  a 
manufacturing  facility.  B  closes  its 
manufacturing  facility  for  two  weeks  to  retool 
its  assembly  line.  B's  manufacturing  facility 
is  considered  temporarily  idle  during  this 
two-week  period. 

(F)  Taxes  assessed  on  the  basis  of 
income.  Taxes  assessed  on  the  basis  of 
income  include  only  state,  local,  and 
foreign  income  taxes,  and  franchise 
taxes  that  are  assessed  on  the  taxpayer 
based  on  income. 

(G)  Strike  expenses.  Strike  expenses 
include  only  costs  associated  with 
hiring  employees  to  replace  striking 
personnel  (but  not  wages  of  replacement 
personnel),  costs  of  security,  and  legal 
fees  associated  with  settling  strikes. 
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(H)  Warranty  and  product  liability 
costs.  Warranty  costs  and  product 
liability  costs  are  costs  incurred  in 
fulfilling  product  warranty  obligations 
for  products  that  have  been  sold  and 
costs  incurred  fn*  product  liability 
insurance. 

(I)  On-site  storage  costs.  On-site 
stcHBge  costs  are  storage  and 
warehousing  costs  incurred  by  a 
taxpayer  at  an  on-site  storage  facility,  as 
defined  in  §  1.263A-3{c)(5)(ii)(A),  with 
respect  to  property  produced  or 
property  acquired  for  resale. 

(J)  Unsuccessful  bidding  expenses. 
Unsuccessful  bidding  costs  are  bidding 
expenses  incurred  in  the  solicitation  of 
contracts  not  awarded  to  the  taxpayer. 

(K)  Deductible  service  costs.  Service 
costs  that  are  not  required  to  be 
capitalized  include  deductible  service 
costs  and  deductible  mixed  service  costs 
as  defined  in  paragraph  (e)(4)  of  this 
section. 

(4)  Service  costs— (i)  Introduction. 
This  paragraph  (e)(4)  provides 
definitions  and  categories  of  service 
costs.  Paragraph  (g)(4)  of  this  section 
provides  specific  rules  for  determining 
the  amount  of  service  costs  allocable  to 
property  produced  or  property  acquired 
for  resale.  In  addition,  paragraph  (b)  of 
this  section  provides  a  simplified 
method  for  determining  the  amount  of 
service  costs  that  must  be  capitalized. 

(A)  Definition  of  service  costs.  Service 
costs  are  defined  as  a  type  of  indirect 
costs  (e.g.,  general  and  administrative 
costs)  that  can  be  identified  specifically 
with  a  service  department  or  function  or 
that  directly  benefit  or  are  incurred  by 
reason  of  a  service  department  or 
function. 

(B)  Definition  of  service  departments. 
Service  departments  are  defined  as 
administrative,  service,  or  support 
departments  that  incur  service  costs. 
The  facts  and  circumstances  of  the 
taxpayer's  activities  and  business 
organization  control  whether  a 
department  is  a  service  department  For 
example,  service  departments  include 
personnel,  accounting,  data  processing, 
security,  legal,  and  other  similar 
departments. 

(ii)  Various  service  cost  categories— 
(A)  Capitalizable  service  costs. 
Capitalizable  service  costs  are  defined 
as  service  costs  that  directly  benefit  or 
are  incurred  by  reason  of  the 
performance  of  the  production  or  resale 
activities  of  the  taxpayer.  Therefore, 
these  service  costs  are  required  to  be 
capitalized  under  section  263A. 
Examples  of  service  departments  or 
functions  that  incur  capitalizable 
service  costs  are  provided  in  par^raph 
(e)(4Hiii)  of  this  section. 


(B)  Deductible  service  costs. 
Deductible  service  costs  are  defined  as 
service  costs  that  do  not  directlv  benefit 
or  are  not  incurred  by  reason  of  the 
performance  of  the  production  or  resale 
activities  of  the  taxpayer,  and  therefore, 
are  not  required  to  be  capitalized  imder 
section  263A.  Deductible  service  costs 
generally  include  costs  inoured  by 
reason  of  the  taxpayer's  overall 
management  or  policy  guidance 
functions.  In  addition,  deductible 
service  costs  include  costs  incurred  by 
reason  of  the  marketing,  selling, 
advertising,  and  distribution  activities 
of  the  taxpayer.  Examples  of  service 
departments  or  functions  that  incxir 
deductible  service  costs  are  provided  in 
paragraph  (e)(4)(iv)  of  this  section. 

(C)  Mixed  service  costs.  Mixed  service 
costs  are  defined  as  service  costs  that 
are  partially  allocable  to  production  or 
resale  activities  (capitalizable  mixed 
service  costs)  and  partially  allocable  to 
non-production  or  non-resale  activities 
(deductible  mixed  service  costs).  For 
example,  a  personnel  department  may 
incur  costs  to  recruit  factory  workers, 
the  costs  of  which  are  allocable  to 
production  activities,  and  it  may  incur 
costs  to  develop  wage,  salary,  and 
benefit  policies,  the  costs  of  which  are 
allocable  to  non-production  activities. 

(iii)  Examples  of  capitalizable  service 
costs.  Costs  incurred  in  the  following 
departments  or  ftinctions  are  generally 
allocated  among  production  or  resale 
activities: 

(A)  The  administration  and 
coordination  of  production  or  resale 
activities  (wherever  performed  in  the 
business  organization  of  the  taxpayer). 

(B)  Personnel  operations,  including 
the  cost  of  recruiting,  hiring,  relocating, 
assigning,  and  maintaining  personnel 
records  or  employees. 

(C)  Purchasing  operations,  including 
purchasing  materials  and  equipment, 
scheduling  and  coordinating  deUvery  of 
materials  and  equipment  to  or  from 
factories  or  job  sites,  and  expediting  and 
follow-up. 

P)  Materials  handling  and 
warehousing  and  storage  operations. 

(E)  Accounting  and  data  services 
operations,  including,  for  example,  cost 
accounting,  accounts  payable, 
disbursements,  and  payroll  functions 
(but  excluding  accounts  receivable  and 
customer  billing  functions). 

(F)  Data  processing. 

(G)  Security  services. 
(H)  Legal  services. 

(iv)  Examples  of  deductible  service 
costs.  Costs  incurred  in  the  following 
departments  or  functions  are  not 
generally  allocated  to  production  or 
resale  activities: 


(A)  Departments  or  functions 
responsible  for  overall  management  of 
the  taxpayer  or  for  setting  overall  policy 
for  all  of  the  taxpayer's  activities  or 
trades  or  businesses,  such  as  the  board 
of  directors  (including  their  immediate 
staff),  and  the  chief  executive,  financial, 
accounting,  and  legal  officers  (including 
their  immediate  staR)  of  the  taxpayer, 
provided  that  no  substantial  part  of  the 
cost  of  such  departments  or  hinctions 
benefits  a  particular  production  or 
resale  activity. 

(B)  Strategic  business  planning. 

(C)  General  financial  accounting. 

(D)  General  financial  planning 
(including  general  budgeting)  and 
financial  management  (including  bank 
relations  and  cash  management). 

(E)  Personnel  policy  (such  as 
establishing  and  managing  personnel 
poUcy  in  general:  developing  wage, 
salary,  and  benefit  policies:  developing 
employee  training  programs  unrelated 
to  particular  production  or  resale 
activities:  negotiating  with  labor  unions; 
and  maintaining  relations  with  retired 
workers). 

(F)  Quality  control  policy. 

(G)  Safety  engineenng  policy. 
(H)  Insurance  or  risk  management 

policy  (but  not  including  bid  or 
performance  bonds  or  insurance  related 
to  activities  associated  with  property 
produced  or  property  acquired  for 
resale). 

(I)  Environmental  management  policy 
(except  to  the  extent  that  the  costs  of 
any  system  or  procedure  benefits  a 
particular  production  or  resale  activity). 

(J)  General  economic  analysis  and 
forecasting. 

(K)  Internal  audit. 

(L)  Shareholder,  public,  and 
industrial  relations. 

(M)  Tax  services. 

(N)  Marketing,  selling,  or  advertising. 

(i)  Cost  allocation  methods— {\) 
Introduction.  This  paragraph  (f)  sets 
forth  various  detailed  or  specific  (facts- 
and-circumstances)  cost  allocation 
methods  that  taxpayers  may  use  to 
allocate  direct  and  indirect  costs  to 
property  produced  and  property 
acquired  for  resale.  Paragraph  (g)  of  this 
section  provides  general  rules  for 
applying  these  allocation  methods  to 
various  categories  of  costs  (i.e.,  direct 
materials,  direct  labor,  and  indirect 
costs,  including  service  costs).  In 
addition,  in  lieu  of  a  fects-and- 
circumstances  allocation  method, 
taxpayers  may  use  the  simplified 
methods  provided  in  §§  1.263A-2(b) 
and  1.263A-3(d)  to  allocate  direct  and 
indirect  costs  to  eligible  property 
produced  or  eligible  property  acquired 
for  resale;  see  those  sections  for 
definitions  of  eligible  property. 
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Paragraph  (h)  of  this  section  provides  ■ 
simplified  method  for  determining  the 
amount  of  mixed  service  costs  required 
to  be  capitalized  to  eligible  property. 
The  methodology  set  forth  in  paragraph 
(h)  of  this  section  for  mixed  service 
costs  may  be  used  in  conjunction  with 
either  a  fects-and-drcumstances  or  a 
simplified  method  of  allocating  costs  to 
eligible  property  produced  or  eligible 
property  Bcqvdna  for  resale. 

(2)  Specific  identification  method.  A 
specific  identification  method  traces 
costs  to  a  cost  objective,  such  as  a 
function,  department,  activity,  or 
product,  on  the  basis  of  a  cause  and 
effect  or  other  reasonable  relationship 
between  the  costs  and  the  cost  objective. 

(3)  Burden  rate  and  standard  cost 
methods— {I)  Burden  rate  method — (A) 
In  general.  A  burden  rate  method 
allocates  an  appropriate  amount  of 
indirect  costs  to  property  produced  or 
property  acquired  for  resale  during  a 
taxable  year  using  predetermined  rates 
that  approximate  the  actual  amount  of 
indirect  costs  incurred  by  the  taxpayer 
during  the  taxable  year.  Burden  rates 
(such  as  ratios  based  on  direct  costs, 
hours,  or  similar  items)  may  be 
developed  by  the  taxpayer  in 
accordance  with  acceptable  accounting 
principles  and  applied  in  a  reasonable 
manner.  A  taxpayer  may  allocate 
different  indirect  costs  on  the  basis  of 
diffiarent  burden  rates.  Thus,  for 
example,  the  taxpayer  may  use  one 
burden  rate  for  allocating  the  cost  of 
rent  and  another  burden  rate  for 
allocating  the  cost  of  utilities.  Any 
periodic  adjustment  to  a  burden  rate 
that  merely  reflects  current  op>erating 
conditions,  such  as  increases  in 
automation  or  changes  in  operation  or 
prices,  is  not  a  change  in  method  of 
accounting  imder  section  446(e).  A 
change,  however,  in  the  concept  or  base 
upon  whidi  such  rates  are  developed, 
such  as  a  change  from  basing  the  rates 
on  direct  labor  hours  to  basing  them  on 
direct  machine  hoiu^,  is  a  change  in 
method  of  accounting  to  which  section 
446(e)  applies. 

(B)  Development  of  burden  mtes.  The 
following  factors,  among  others,  may  be 
used  in  developing  burden  rates: 

[1)  The  selection  of  an  appropriate 
level  of  activity  and  a  period  of  time 
upon  which  to  base  the  calculation  of 
rates  reflecting  operating  conditions  for 
purposes  of  the  unit  costs  being 
determined. 

12)  The  selection  of  an  appropriate 
statistical  base,  such  as  direct  labor 
hours,  direct  labor  dollars,  machine 
hours,  or  a  condiination  thereof,  upon 
which  to  apply  the  overhead  rate. 

(J)  The  appropriate  budgeting, 
classification  and  analysis  of  expenses 


(for  example,  the  analysis  of  fixed 
versus  variable  costs). 

(C)  Operation  of  the  burden  rate 
method.  The  ptirpose  of  the  burden  rate 
method  is  to  allocate  an  appropriate 
amount  of  indirect  costs  to  production 
or  resale  activities  through  the  use  of 
predetennined  rates  intended  to 
approximate  the  actual  amount  of 
indirect  costs  incurred.  Accordingly,  the 
proper  use  of  the  burden  rate  method 
under  this  section  requires  that  any  net 
negative  or  net  positive  difference 
between  the  total  predetermined 
amount  of  costs  allocated  to  property 
and  the  total  amount  of  indirect  costs 
actually  incurred  and  required  to  be 
allocated  to  such  property  (i.e.,  the 
under  or  over-applied  burden)  must  be 
treated  as  an  adjustment  to  the 
taxpayer's  ending  inventory  or  capital 
account  (as  the  case  may  be)  in  the 
taxable  year  in  which  such  difference 
arises.  However,  if  such  adjustment  is 
not  significant  in  amount  in  relation  to 
the  taxpayer's  total  indirect  costs 
incurred  with  respect  to  production  or 
resale  activities  for  the  year,  such 
adjustment  need  not  be  allocated  to  the 
property  produced  or  property  acquired 
for  resale  unless  such  allocation  is  made 
in  the  taxpayer's  financial  reports.  The 
taxpayer  must  treat  both  positive  and 
negative  adiustment.s  consistently. 

(li)  Standard  cost  method — (A)  In 
general.  A  standard  cost  method 
allocates  an  appropriate  amount  of 
direct  and  indirect  costs  to  property 
produced  by  the  taxpayer  through  the 
use  of  preestablished  standard 
allowances,  without  reference  to  costs 
actually  incurred  during  the  taxable 
year.  A  taxpayer  may  use  a  standard 
cost  method  to  allocate  costs,  provided 
variances  are  treated  in  accordance  with 
the  procedures  prescribed  in  paragraph 
(f)(3)(ii)(B)  of  this  section.  Any  periodic' 
adjustment  to  standard  costs  that  merely 
reflects  current  operating  conditions, 
such  as  increases  in  automation  or 
changes  in  operation  or  prices,  is  not  a 
change  in  method  of  accounting  under 
section  446(e).  A  change,  however,  in 
the  concept  or  base  upon  which 
standard  costs  are  developed  is  a  change 
in  method  of  accounting  to  which 
section  446(e)  applies. 

(B)  Treatment  of  variances.  For 
purposes  of  this  section,  net  positive 
overhead  variance  means  the  excess  of 
total  standard  indirect  costs  over  total 
actual  indirect  costs  and  net  negative 
overheed  variance  means  the  excess  of 
total  actual  indirect  costs  over  total 
standard  indirect  costs.  The  proper  use 
of  a  standard  cost  method  requires  that 
a  taxpayer  must  reallocate  to  property  a 
pro  rata  portion  of  any  net  negative  or 
net  positive  overhead  variances  and  any 


net  negative  or  net  positive  direct  cost 
variances.  The  taxpayer  must  apportion 
such  variances  to  or  among  the  property 
to  which  the  costs  are  allocable. 
However,  if  such  variances  are  not 
significant  in  amount  relative  to  the 
taxpayer's  total  indirect  costs  incurred 
with  respect  to  production  and  resale 
activities  for  the  year,  such  variances 
need  not  be  allocated  to  property 
produced  or  property  acquired  ror  resale 
unless  such  allocation  is  made  in  the 
taxpayer's  financial  reports.  A  taxpayer 
must  treat  both  positive  and  negative 
variances  consistently. 

(4)  Reasonable  allocation  methods.  A 
taxpayer  may  use  the  methods  described 
in  paragraph  (f)  (2)  or  (3)  of  this  section 
if  they  are  reasonable  allocation 
methods  within  the  meaning  of  this 
paragraph  (f)(4).  In  addition,  a  taxpayer 
may  use  any  other  reasonable  method  to 
properly  allocate  direct  and  indirect 
costs  among  units  of  property  produced 
or  property  acquired  for  resale  during 
the  taxable  year.  An  allocation  method 
is  reasonable  if,  with  respect  to  the 
taxpayer's  production  or  resale  activities 
taken  as  a  whole — 

(i)  The  total  costs  actually  capitalized 
during  the  taxable  year  do  not  differ 
significantly  from  the  aggregate  costs 
that  would  be  properly  capitalized  using 
another  permissible  method  described 
in  this  section  or  in  §§  1.263A-2  and 
1.263A-3,  with  appropriate 
consideration  given  to  the  volume  and 
value  of  the  taxpayer's  production  or 
resale  activities,  the  availability  of 
costing  information,  the  time  and  cost  of 
using  various  allocation  methods,  and 
the  accuracy  of  the  allocation  method 
chosen  as  compared  with  other 
allocation  methods: 

(ii)  The  allocation  method  is  applied 
consistently  by  the  taxpayer;  and 

(iii)  The  allocation  metliod  is  not  used 
to  circumvent  the  requirements  of  the 
simplified  methods  in  this  section  or  in 
§  1.263A-2.  §  1.263A-3.  or  the 
principles  of  section  263A. 

(g)  Allocating  categories  of  costs — (1) 
Direct  materials.  Direct  material  costs 
(as  defined  in  paragraph  (e)(2)  of  this 
section)  incurred  during  the  taxable  year 
must  be  allocated  to  the  property 
produced  or  property  acquired  for  resale 
by  the  taxpayer  using  the  taxpayer's 
method  of  accounting  for  materials  (e.g., 
specific  identification:  first-in,  first-out 
(FIFO):  or  last-in.  first-out  (UFO)),  or 
any  other  reasonable  allocation  method 
(as  defined  under  the  principles  of 
paragraph  (f)(4)  of  this  section). 

(2)  Direct  labor.  Direct  labor  costs  (aa 
defined  in  paragraph  (e)(2)  of  this 
section)  incurred  during  the  taxable  year 
are  generally  allocated  to  property 
produced  or  property  acquireid  for  resale 
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using  a  specific  identification  method, 
standard  cost  method,  or  any  other 
reasonable  allocation  method  (as 
defined  under  the  principles  of 
paragraph  (0(4)  of  this  section).  All 
elements  of  compensation,  other  than 
basic  compensation,  may  be  grouped 
together  and  then  allocated  in 
proportion  to  the  charge  for  basic 
compensation.  Further,  a  taxpayer  is  not 
treated  as  using  an  erroneous  method  of 
accounting  if  direct  labor  costs  are 
treated  as  indirect  costs  under  the 
taxoayer's  allocation  method,  provided 
sucn  costs  are  capitalized  to  the  extent 
required  by  paragraph  (g)(3)  of  this 
section. 

(3)  Indirect  costs,  bidirect  costs  (as 
defined  in  paragraph  (e)(3)  of  this 
section)  are  generally  allocated  to 
intermediate  cost  objectives  such  as 
departments  or  activities  prior  to  the 
allocation  of  such  costs  to  property 
produced  or  property  acquirea  for 
resale,  hidirect  costs  are  allocated  using 
either  a  specific  identification  method, 
a  standard  cost  method,  a  burden  rate 
method,  or  any  other  reasonable 
allocation  method  (as  defined  under  the 
principles  of  paragraph  (f)(4)  of  this 
section). 

(4)  Service  cost9—{\)  In  general. 
Service  costs  are  a  type  of  indirect  costs 
that  may  be  allocated  using  the  same 
allocation  methods  available  for 
allocating  other  indirect  costs  described 
in  paragraph  (g)(3)  of  this  section. 
Generally,  taxpayers  that  use  a  specific 
identification  method  or  another 
reasonable  allocation  method  must 
allocate  service  costs  to  particular 
departments  or  activities  based  on  a 
factor  or  relationship  that  reasonably 
relates  the  service  costs  to  the  benefits 
received  from  the  service  departments 
or  activities.  For  example,  a  reasonable 
factor  for  allocating  legal  services  to 
particular  departments  or  activities  is 
the  nximber  of  hours  of  legal  services 
attributable  to  each  department  or 
activity.  See  paragraph  (g)(4)(iv)  of  this 
section  for  other  illustrations.  Using 
reasonable  factors  or  relationships,  a 
taxpayer  must  allocate  mixed  service 


costs  under  a  direct  reallocation  method 
described  in  paragraph  (g)(4)(iii)(A)  of 
this  section,  a  step-allocation  method 
described  in  paragraph  (g)(4)(iii)(B)  of 
this  section,  or  any  other  reasonable 
allocation  method  (as  defined  under  the 
principles  of  paragraph  (f)(4)  of  this 
section). 

(ii)  De  minimis  rule.  For  purposes  of 
administrative  convenience,  if  90 
percent  or  more  of  a  mixed  service 
department's  costs  are  deductible 
service  costs,  a  taxpayer  may  elect  not 
to  allocate  any  portion  of  the  service 
department's  costs  to  property  produced 
or  property  acquired  for  resale.  For 
example,  if  90  percent  of  the  costs  of  an 
electing  taxpayer's  industrial  relations 
department  benefit  the  taxpayer's 
overall  policy-making  activities,  the 
taxpayer  is  not  required  to  allocate  any 
portion  of  these  costs  to  a  production 
activity.  Similarly,  if  90  percent  or  more 
of  a  mixed  service  department's  costs 
are  capitalizable  service  costs,  a 
taxpayer  may  elect  to  allocate  100 
percent  of  the  department's  costs  to  the 
production  or  resale  activity  benefitted. 
For  example,  if  90  percent  of  the  costs 
of  an  electing  taxpayer's  accounting 
department  benefit  the  taxpayer's 
manufacturing  activity,  the  taxpayer 
must  allocate  100  percent  of  the  costs  of 
the  accounting  department  to  the 
manufacturing  activity.  An  election 
imder  this  paragraph  (g)(4)(ii)  applies  to 
all  of  a  taxpayer's  mixed  service 
departments  and  constitutes  the 
adoption  of  a  (or  a  change  in)  method 
of  accounting  under  section  446  of  the 
Internal  Revenue  Code. 

(iii)  Methods  for  allocating  mixed 
service  costs— {A)  Direct  reallocation 
method.  Under  the  direct  reallocation 
method,  the  total  costs  (direct  and 
indirect)  of  all  mixed  service 
departments  are  allocated  only  to 
departments  or  cost  centers  engaged  in 
production  or  resale  activities  and  then 
nrom  those  departments  to  particular 
activities.  This  direct  reallocation 
method  ignores  benefits  provided  by 
one  mixed  service  department  to  other 
mixed  service  departments,  and  also 


excludes  other  mixed  service 
departments  from  the  base  used  to  make 
the  allocation. 

(B)  Step-allocation  method.  (1)  Under 
a  step-allocation  method,  a  sequence  of 
allocations  is  made  by  the  taxpayer. 
First,  the  total  costs  of  the  mixed  service 
departments  that  benefit  the  greatest 
number  of  other  departments  are 
allocated  to— 

(j)  Other  mixed  service  departments: 
{ii)  Departments  that  incur  only 
deductible  service  costs:  and 

(jii)  Departments  that  exclusively 
engage  in  production  or  resale  activities. 

12)  A  taxpayer  continues  allocating 
mixed  service  costs  in  the  manner 
described  in  paragraph  (g)(4)(iii)(B)(2)  of 
this  section  (i.e.,  from  the  service 
departments  benefitting  the  greatest 
number  of  departments  to  the  service 
departments  benefitting  the  least 
number  of  departments)  until  ail  mixed 
service  costs  are  allocated  to  the  types 
of  departments  listed  in  this  paragraph 
(g)(4)(iii).  Thus,  a  step-allocation 
method  recognizes  the  benefits  provided 
by  one  mixed  service  department  to 
another  mixed  service  department  and 
also  includes  mixed  service 
departments  that  have  not  yet  been 
allocated  in  the  base  used  to  make  the 
allocation. 

(C)  Examples.  The  provisions  of  this 
paragraph  (g)(4)(iii)  are  illustrated  by 
the  following  examples: 

Example  1.  Direct  reallocation  method,  (i) 
Taxpayer  E  has  the  following  five 
departments:  the  Assembling  Department, 
the  Painting  Department,  and  the  Finishing 
Department  (production  departments),  and 
the  Personnel  Department  and  the  Data 
Processing  Department  (mixed  service 
departments).  E  allocates  the  Personnel 
Department's  costs  on  the  basis  of  total 
payroll  costs  and  the  Data  Processing 
Department's  costs  on  the  basis  of  data 
processing  hours. 

(ii)  Under  a  direct  reallocation  method,  B 
allocates  the  Personnel  Department's  costs 
directly  to  its  Assembling,  Painting,  and 
Finishing  Department,  and  not  to  its  Data 
Processing  department. 


DataProc'g 
AssemMng 
Painting  ...... 

rnnnng 


Total 


Department 


>*••••*•*••••••••••••••••••••••« ••••*•••«•••••••••••■••••  I 


Total  dept 
costs 


$500,000 

250.000 

250.000 

1.000.000 

2.000,000 


$4,000,000 


AnKXjntof 
payroll 
costs 


$50,000 
15.000 
15.000 
90.000 

180.000 


$350,000 


Allocation  ratio 


15.000085.000 

90.000/285.000 

180.000/285.000 


Amount  tt(y 
cated 


<$500.000> 

26415 
157385 
315.790 


(ill)  After  B  allocates  the  Personnel  Department's  costs.  B  then  allocates  the  costs  of  its  Data  Processing  Department  in  the  same 
manner. 
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1 

DspHfenant 

ToWdapi 
ooilaflv 

caHon 

Total  data 
nourt 

Ailocalion  lalto 

Amount  alto- 

Total  dapt 

cost  after 

final  aloca 

tion 

ruafVirli                 i M 

0 

<250.000 

278.315 

1.157.896 

2.315.790 

2X)00 

iwi 

0 
9.000 

2,ooono.ooo 

0/10.000 
8.000/10.000 

""'^^JKobiboto 

50.000 

0 

200.000 

0 

$326,315 

1.157.895 

—-.-»..-  - 

2.515.790 

ToM 

94.0004)00 

12.000 

.^.»^^»...„»..... 

$4,000,000 

1.  Sffp-allooation  nwthorf.  (i)  Tixpayw  P  has  tiM  iollowing  five  dspartmMits:  the  Manubcturing  Dapartment  (a  production 
iliHwiliMJit).  tha  Kfaricatiag  Dapaitiaant  and  tba  Pinanoa  Depaitmaot  (dapaitmaaU  that  incur  only  deductible  aervioe  costs),  the  Pertcmnel 
Departnant  and  tha  Data  riiwaaaiin  Dapa/tment  (mixed  lervica  departmants).  P  uaea  a  itep-al location  method  and  allocates  the  Personnel 
Dapartmant's  coats  on  tha  basia  of  total  payroll  coats  aad  the  Data  Prooassing  Department's  costs  on  the  basis  of  data  processing 
hours,  ft  PisoBoal  Department  banafits  all  fcmr  of  Ps  other  departments,  while  its  Data  Processing  Department  beneRts  only  three 
ilapaitiuaata.  Bacauaa  Fs  Panonoal  Dapartment  benefits  tha  greatest  number  of  other  departments,  F  Hrst  allocates  its  Personnel  Depart- 
mant't  ooata  to  its  Manufacturing,  Marketing.  Finance  and  Data  Processing  departments,  as  follows: 


Oapvtnwni 

Total  cost  of 
««apt 

Total  payrol 
coats 

AlocaHon  lalio 

/KmountaBo- 
catad 

P^j^m^^jj 

$500,000 

250.000 

250.000 

1.000.000 

2.000.000 

$50,000 
15.000 
15.000 
90.000 

180,000 

<$500.000> 

Data  PioCq 

15,000000,000 

15.00(y300XX)0 

90.000/300.000 

180.000/300.000 

25.000 
25.000 

150.000 

^fmfar'o                     

300.000 

4.000.000 

350.000 

1 

(U)  Under  a  step-allocaticm  method,  the  denominator  of  Fs  allocation  ratio  includes  the  payroll  costs  of  its  Manufactur- 
ing. Marketing.  Finance,  and  Data  Processing  departments. 

(iii)  Next.  F  allocates  the  costs  of  its  Data  Processing  Department  on  the  basis  of  data  processing  hours.  Because 
the  costs  incuned  by  Ps  Personnel  Department  have  already  been  allocated,  no  allocation  is  made  to  the  Personnel 
Department 


Dtfmmm* 

Total  dapt 
coat  atlter  initiil 

Total  data 
prec.  hours 

Allocation  ratio 

Amount  aio- 
catad 

Total  dept 

cost  after  fifuri 

aiiocainrt 

$0 

275.000 

275.000 

1,150,000 

2J00,000 

2.000 

- 

$0 

MaPrae't 

<$275.000> 

55.000 

0 

220.000 

0 

2.000 

0 

8.000 

2,000/10,000 

0/10.000 

8.000/10.000 

330.000 

Mwaaan^ _»— ^ —........ 

iiBPv«ir'o   

1.150,000 
2.520,000 

4.000.000 

12.000 

4.000.000 

(Iv)  Under  tha  sacood  step  of  Fs  step- 
allocatioa  method,  tha  denominator  of  Fs 
allocation  ratio  Includes  the  date  processing 
hours  of  its  Manufacturing.  Marlwting.  aad 
Finance  Departments,  but  does  not  include 
the  date  processing  hours  of  its  Personnel 
Departmaal  (tha  other  mixed  sarvioa 
department)  because  tha  ooate  of  tliat 
department  have  previously  been  allocated. 

(iv)  Illustrations  of  mixed  service  cost 
allocations  using  reasonMe  factors  or 
relationships.  This  paragraph  (g)(4Hiv) 
illuatralas  various  reasonable  factors 
and  relationships  that  may  be  used  in 
allcmtiog  diffannt  lypaa  of  mixed 
service  costs.  Taxpayers,  however,  are 
permitted  to  use  other  reasonable  foctors 
and  relationships  to  allocate  mixed 
aarvioa  coats.  In  addition,  the  factors  or 
relationships  illustrated  in  this 
paragraph  (gK4Xiv)  aiay  be  used  to 


allocate  other  types  of  service  costs  not 
illustrated  in  this  paragraph  (g)(4)(iv). 

(A)  Security  services.  Tne  costs  of 
security  or  protection  services  must  be 
allocated  to  each  physical  area  that 
receives  the  services  using  any 
reasonable  method  applied  consistently 
(e.g.,  the  size  of  the  physical  area,  the 
number  of  employees  in  the  area,  or  the 
relative  fair  market  value  of  assets 
located  in  the  area). 

(B)  Legal  services.  The  costs  of  legal 
services  are  generally  allocable  to  a 
particular  production  or  resale  activity 
on  the  basis  of  the  approximate  number 
of  hours  of  legal  service  performed  in 
connection  with  the  activity,  including 
researtrh.  bidding,  negotiating,  drafting, 
reviewing  a  contract,  obtaining 
necessary  licenses  and  permits,  and 
resolving  disputes.  Different  hourly 
rates  may  be  appropriate  for  different 


services.  In  determining  the  number  of 
hours  allocable  to  any  activity,  estimates 
are  appropriate,  detailed  time  records 
are  not  required  to  be  kept,  and 
insubstantial  amounts  of  services 
provided  to  an  activity  by  senior  legal 
staff  (such  as  administrators  or 
reviewers)  may  be  ignored.  Legal  costs 
may  also  be  allocated  to  a  particular 
prtiduction  or  resale  activity  based  on 
the  ratio  of  the  total  direct  costs 
incurred  for  the  activity  to  the  total 
direct  costs  incnirred  with  respect  to  all 
production  or  resale  activities.  The 
taxpayer  must  also  allocate  directly  to 
an  activity  the  cost  incurred  for  any 
outside  legal  services.  Legal  costs 
relating  to  general  corporate  functions 
are  not  required  to  be  allocated  to  a 
particular  production  or  resale  activity 
(Q  Centralized  pavroU  services.  The 
costs  of  a  (»ntralized  pa]rro11 
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department  or  activity  are  generally 
allocated  to  the  departmenti  or 
activities  benefitted  on  the  basis  of  the 
gross  dollar  amount  of  payroll 
processed. 

(P)  Centralized  data  proces^ng 
services.  The  costs  of  a  centralizmi  data 
processing  department  are  generally 
allocated  to  all  departments  or  activities 
benefitted  using  any  reasonable  basis, 
such  as  total  diriact  data  processing  costs 
or  the  number  of  data  processing  hours 
supplied.  The  costs  of  data  processing 
systems  or  applications  developed  for  a 
particular  activity  are  directly  allocated 
to  that  activity. 

(E)  En  ff  peering  and  design  services. 
The  costs  of  an  engineering  at  a  design 
department  are  generally  directly 
allocable  to  the  departments  or  activities 
benefitted  based  on  the  ratio  of  the 
approximate  number  of  hours  of  work 
performed  with  respect  to  the  particular 
activity  to  the  total  niunber  of  nours  of 
engineering  or  desim  woik  performed 
for  all  activities.  Different  services  may 
be  allocated  at  different  hourly  rates. 

(F)  Safety  engineering  services.  The 
costs  of  a  safety  engineering 
departments  or  activities  generally 
benefit  all  of  the  taxpayer's  activities 
and,  thus,  should  be  allocated  using  a 
reasonable  basis,  such  as:  the 
approximate  number  of  safety 
inspections  made  in  connection  with  a 
particular  activity  as  a  fraction  of  total 
inspections,  the  number  of  employees 
assigned  to  an  activity  aSa  fraction  of 
total  employees,  or  the  total  labor  hoiu^ 
worked  in  connection  with  an  activity 
as  a  fraction  of  total  hours.  However,  in 
determining  the  allocable  costs  of  a 
safisty  engineering  department,  costs 


attributable  to  providing  a  safety 
program  relating  only  to  a  particular 
activity  must  be  directly  auigned  to 
such  activity.  Additionally,  the  cost  of 
a  safoty  engineering  department  only 
responsible  for  setting  safety  policy  and 
establishing  safety  procedures  to  be 
used  in  all  of  the  tasmayer's  activities  is 
not  reouired  to  be  allocated. 

(v)  Accounting  method  change.  A 
change  in  the  method  or  base  used  to 
allocate  service  costs  (such  as  changing 
from  an  allocation  base  using  direct 
labor  costs  to  a  base  using  d^ect  labor 
houn),  or  a  change  in  the  taxpayer's 
determination  of  what  functions  or 
departments  of  the  taxpayer  are  to  be ' 
allocated,  is  a  change  in  method  of 
accounting  to  which  section  446(e)  and 
the  regulations  thereunder  apply. 

(h)  Simplified  service  cost  method— 
(1)  Introdmction.  This  paragraph  (h) 
provides  a  simplified  method  for 
determining  capitalizable  mixed  service 
costs  inoirred  during  the  taxable  year 
with  respect  to  eligible  property  (i.e., 
the  aggregate  portion  of  mixed  service 
costs  that  are  properly  allocable  to  the 
taxpayer's  production  or  resale 
activities). 

(2)  Eligible  property — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (h)(2)(ii)  of  this  section,  the 
simplified  service  cost  method,  if 
elected  for  any  trade  or  business  of  the 
taxpayer,  must  be  used  for  all 
production  and  resale  activities  of  the 
trade  or  business  associated  with  any  of 
the  following  categories  of  property  that 
are  subject  to  section  263A: 

(A)  Inventory  property.  Stock  in  trade 
or  other  property  properly  includible  in 
the  inventory  of  the  taxpayer. 


(B)  Non-inventory  property  held  for 
sale.  Non-inventory  property  held  by  a 
taxpayer  primarily  for  sale  to  customers 
in  tne  ordinary  course  of  the  taxpayer's 
trade  or  business. 

(C)  Certain  self-constructed  assets. 
Self-constructed  assets  substantially 
identical  in  natiue  to,  and  produced  in 
the  same  manner  as,  inventory  property 
produced  by  the  taxpayer  or  other 
property  produced  by  the  taxpayer  and 
held  primarily  for  sale  to  customera  in 
the  ordinary  course  of  the  taxpayer's 
trade  or  business. 

(D)  Self-constructed  assets  produced 
on  a  repetitive  basis.  Self-constructed 
assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  coivse  of  the  taxpayer's  trade 
or  business. 

(ii)  Election  to  exclude  self- 
constructed  assets.  At  the  taxpayer's 
election,  the  simplified  service  cost 
method  may  be  applied  within  a  trade 
or  business  to  only  the  categories  of 
inventory  property  and  non-inventory 
property  held  for  sale  described  in 
paragraphs  (h)(2)(i)  (A)  and  (B)  of  this 
section.  Taxpayera  electing  to  exclude 
the  self-constructed  assets  described  in 
paragraphs  (h)(2)(i)  (C)  and  P)  of  this 
section  from  application  of  the 
simplified  service  cost  method  must, 
however,  allocate  service  costs  to  such 
property  in  accordance  with  paragraph 
(g)(4)  of  this  section. 

(3)  General  allocation  formula,  (i) 
Under  the  simplified  service  cost 
method,  a  taxpayer  computes  its 
capitalizable  mixed  service  costs  using 
the  following  formula: 


Allocation  ratio  x  total  mixed  service  costs 


(ii)  A  producer  may  elect  one  of  two 
allocation  ratios,  the  labor-based 
allocation  ratio  or  the  production  cost 
allocation  ratio.  A  reseller  that  satisfies 
the  requirements  for  using  the 
simplified  resale  method  of  §  1.263A- 
3(d)  (whether  or  not  that  method  is 
elected)  may  elect  the  simplified  service 
cost  method,  but  must  use  a  labor-based 
allocation  ratio.  (See  §  1.263A-3(d)  for 
labor-based  allocation  ratios  to  be  used 
in  conjunction  %vith  the  simplified 
resale  method.)  ThB  allocation  ratio 
used  by  a  trade  or  business  of  a  taxpayer 
is  a  method  of  accounting  which  must 
be  applied  consistently  within  the  trade 
or  business. 

(4)  Labor-based  allocation  ratio,  (i) 
The  labor-based  allocation  ratio  is 
computed  as  follows:  • 


Section  263  A  labor  costs 

Total  labor  costs 
(ii)  Section  263A  labor  costs  are 
defined  as  the  total  labor  costs 
(excluding  labor  costs  included  in 
mixed  service  costs)  allocable  to 
property  produced  and  property 
acquired  for  resale  under  section  263A 
that  are  inciurred  in  the  taxpayer's  trade 
or  business  during  the  taxable  year. 
Total  labor  costs  are  defined  as  the  total 
labor  costs  (excluding  labor  costs 
included  in  mixed  service  costs) 
incurred  in  the  taxpayer's  trade  or 
business  during  the  taxable  year.  Total 
labor  costs  include  labor  costs  incurred 
in  all  parts  of  the  trade  or  business  (i.e.. 
if  the  taxpayer  has  both  property 
produced  and  property  acquired  for 
resale,  the  taxpayer  must  include  labor 


costs  from  resale  activities  as  well  as 
production  activities).  For  example, 
taxpayer  G  incure  $1,000  of  total  mixed 
service  costs  during  the  taxable  year.  G's 
section  263A  labor  costs  are  $5,000  and 
its  total  labor  costs  are  $10,000.  Under 
the  labor-based  allocation  ratio,  G's 
capitalizable  mixed  service  costs  are 
$500  (i.e.,  $1,000  x  ($5,000  divided  by 
$10,000)). 

(5)  Production  cost  allocation  ratio,  (i) 
Producers  may  use  the  production  cost 
allocation  ratio,  computed  as  follows: 

Section  263A  production  costs 

Total  costs 
(ii)  Section  263A  production  costs  are 
defined  as  the  total  costs  (excluding 
mixed  service  costs  and  interest) 
allocable  to  property  produced  (and 
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proporty  aoquirad  fcr  iwak  if  the 
producar  is  also  sngagsd  in  resale 
activities)  under  section  263A  that  aie 
incuned  in  the  taxpayer's  trade  or 
business  diuing  the  taxable  year.  Total 
costs  ara  defioMl  as  all  costs  (excluding 
mixed  service  costs  and  interest) 
incurred  in  the  taxpayer's  trade  or 
business  durins  the  taxable  yeer.  Total 
coets  include  all  direct  and  indirect 
costs  sllocable  to  property  produced 
(and  property  acquired  far  resale  if  the 
producar  is  also  engaged  in  resele 
activitiesrte  well  as  all  other  costs  of 
the  taxpayer's  trade  or  business, 
including,  but  not  limited  to:  salaries 
and  other  labor  coats  of  all  personnel; 
all  depredation  taken  for  federal  income 
tax  purposes:  reseercfa  and  experimental 
expenditures:  and  selling,  marketing, 
and  distribution  costs.  Such  costs  do  not 
include,  however,  taxes  described  in 
paragraph  (e)(3)(iii)(F)  of  this  section. 
For  example,  taxpayer  H.  a  producer, 
incun  $1,000  of  total  mixed  service 
costs  in  the  taxable  year.  H's  section 
263A  production  costs  are  $10,000  and 
its  total  costs  are  $20,000.  Under  the 
production  cost  allocation  ratio,  H's 
capitalizable  mixed  service  costs  are 
$500  (i.e..  $1,000  X  ($10,000  divided  by 
$20,000)). 

(6)  Definition  of  total  mixed  service 
costs.  Total  mixed  service  costs  are 
defined  as  the  total  costs  incurred 
during  the  taxable  year  in  all 
departments  or  functions  of  the 
taxpayer's  trade  or  business  that 
perform  mixed  service  activities.  See 
paragraph  (eK4)(iiMC)  of  this  section 
which  oefines  mixed  service  costs.  In 
determining  the  total  mixed  service 
costs  of  a  trade  or  business,  the  taxpayer 
must  include  all  costs  incurred  in  its 
mixed  service  departments  and  cannot 
exclude  any  otherwise  deductible 
service  costs.  For  example,  if  the 
accounting  department  within  a  trade  or 
business  is  a  mixed  service  department, 
then  in  determining  the  total  mixed 
service  costs  of  the  trade  or  business, 
the  taxpayer  cannot  exclude  the  costs  of 
peisonnel  in  the  accounting  department 
that  pet  form  services  releting  to  non- 
production  activities  (e.g.,  ecoounts 
receivable  or  customs  billing 
activities).  Insteed.  the  entire  cost  of  the 
accounting  department  must  be 
included  in  the  total  mixed  service 
coets. 

(7)  Costs  aUocabh  to  more  than  one 
business.  To  the  extent  mixed  service 
costs,  labor  costs,  or  other  costs  are 
incurred  in  more  then  one  trade  or 
business,  the  taxpayer  must  determine 
the  amfMints  allocable  to  the  particniiar 
trade  or  business  for  vrhidi  the 
simplified  service  cost  method  is  being 
applied  by  using  any  reesonable 


allocation  method  cxmsistent  with  the 
principles  of  paragraph  (f)(4)  of  this 
section. 

(8)  De  minimis  rule.  If  the  taxpayer 
elects  to  apply  the  de  minimis  rule  of 
paragraph  (g)(4)(ii)  of  this  section  to  any 
mixed  service  department,  the 
department  is  not  considered  a  mixed 
service  department  for  purposes  of  the 
simplified  service  cost  metnod.  Insteed, 
the  costs  of  such  depertment  are 
allocated  exclusively  to  the  perticular 
activity  satisfying  the  00-percent  test. 

(9)  Separate  election.  A  taxpayer  may 
elect  the  simplified  service  cost  method 
in  conjunction  with  any  other  allocation 
method  used  at  the  trade  or  business 
level,  including  the  simplified  methods 
described  in  $§  1.263A-2(b)  and 
1.263A-3(d).  However,  the  election  of 
the  simplified  service  cost  method  must 
be  made  independently  of  the  election 
to  use  those  other  simplified  methods. 

(i)  (Reserved) 

(j)  Special  ru/es— (1)  Costs  provided 
by  a  related  person— {i)  In  general.  A 
taxpayer  subject  to  section  263A  must 
capitalize  an  arm's-length  charge  for  any 
section  263A  costs  (e.g.,  costs  of 
materials,  labor,  or  services)  incurred  by 
a  related  person  that  are  properly 
allocable  to  the  property  produced  or 
property  acquired  for  resale  by  the 
taxpayer.  Both  the  taxpayer  and  the 
related  person  must  account  for  the 
transaction  as  if  an  arm's-length  charge 
had  been  incurred  by  the  taxpayer  with 
respect  to  its  property  produced  or 
property  acquired  for  resale.  For 
purposes  of  this  paragraph  (i)(lKi)i  a 
taxpayer  is  considered  related  to 
another  person  if  the  taxpayer  and  such 
person  are  described  in  section  482. 
Further,  for  purposes  of  this  paragraph 
(j)(l)(i).  arm's-length  charge  means  the 
arm's-length  charge  (or  other 
appropriate  charge  where  permitted  and 
applicable)  under  the  principles  of 
section  482.  Any  correlative 
adjustments  necessary  because  of  the 
arm's-length  diarge  requirement  of  this 
paragraph  (j)(l)(i)  shall  be  determined 
under  the  principles  of  section  482. 

(ii)  Exceptions.  The  provisions  of 
paragraph  (jKt)(>)  of  this  section  do  not 
apply  if,  and  to  the  extent  that — 

(A)  It  would  be  inappropriate  under 
the  principles  of  section  482  for  the 
Commissioner  to  adjust  the  income  of 
the  taxpayer  or  the  related  (wrson  with 
respect  to  the  transac:tion  at  issue;  or 

(B)  A  transaction  is  accounted  far 
under  an  altamative  Internal  Revenue 
Code  section  resulting  in  the 
capitalization  (or  deferral  of  the 
deduction)  of  the  costs  of  the  items 
provided  by  the  rriated  party  and  the 
related  party  does  not  deduct  such  costs 
earlier  than  the  costs  would  have  been 
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deducted  by  the  taxpayer  if  the  costs 
were  capitalized  under  section  263A. 
Thus,  for  example,  paragraph  (j)(lMi)  of 
this  section  does  not  apply  if.  and  to  the 
extent  that,  a  transaction  is  treated  as  a 
deferred  intercompany  transaction 
under  §  1.1502-13,  and  the  gain  or  loss 
is  deferred  by  the  selling  member  under 
that  section. 

(2)  Optional  capitalization  of  period 
costs — (i)  In  general.  Taxpayers  are  not 
required  to  capitalize  indirect  costs  that 
do  not  directly  benefit  or  are  not 
incurred  by  reason  of  the  production  of 
property  or  acquisition  of  property  for 
resale  (i.e.,  period  costs).  A  taxpayer 
may,  however,  elect  to  capitalize  certain 
period  costs  if:  The  method  is 
consistently  applied;  is  used  in 
computing  beginning  inventories, 
ending  inventories,  and  cost  of  goods 
sold;  and  does  not  result  in  a  material 
distortion  of  the  taxpayer's  income.  A 
material  distortion  relates  to  the  source, 
character,  amount,  or  timing  of  the  cost 
capitalized  or  any  other  item  affected  by 
the  capitalization  of  the  cost.  Thus,  for 
example,  a  taxpayer  may  not  capitalize 
a  period  cost  under  section  263A  if 
capitalization  would  result  in  a  material 
change  in  the  computation  of  the  foreign 
tax  credit  limitation  under  section  904. 
An  election  to  capitalize  a  period  cost 

is  the  adoption  of  (or  a  change  in)  a 
method  of  accounting  under  section  446 
of  the  Internal  Revenue  Code, 
(ii)  Period  costs  eligible  for 
capitalization.  The  types  of  period  costs 
eligible  for  capitalization  under  this 
paragraph  (jK2)  include  only  the  types 
of  period  costs  (e.g.,  under  paragraph 
(e)(3)(iii]  of  this  section)  for  which  some 
portion  of  the  costs  incurred  is  properly 
allocable  to  property  produced  or 
property  acquired  for  resale  in  the  year 
of  the  election.  Thus,  for  example, 
marketing  or  advertising  costs,  no 
portion  of  which  are  properly  allocable 
to  property  produced  or  property 
acquired  for  resale,  do  not  qualify  for 
elective  capitalization  under  this 
paragraph  (j)(2). 

(3)  Trade  or  business  application. 
Notwithstanding  the  references 
generally  to  taxpayer  throughout  this 
section  and  §§  1.263A-2  and  1.263A-3. 
the  methods  of  accounting  provided 
under  section  263A  are  to  be  elected 
and  applied  independently  for  each 
separate  and  distinct  trade  or  business 
of  the  taxpayer  in  accordance  with  the 
provisions  of  section  446(d)  and  the 
regulations  thereunder. 

(4)  Transfers  with  a  principal  purpose 
of  tax  avoidance.  [Reserved] 

Par.  6.  Section  1.263A-1T  is  amended 
by  adding  three  sentences  to  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 
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I1.263A-1T    CapHaiiution  and  Inclusion 
el  Invantory  eoata  of  cartain  axpensas 
(tamperary). 

(a)  •  •  • 

(4)  •  •  •  Paragraphs  (a),  (b).  and  (d) 
(excluding  paragraphs  (d)(3)(ii)(C)  (2), 
(J),  and  [4]  are  not  effective  for  costs 
incurred  after  December  31, 1993.  in 
taxable  years  beginning  after  that  date. 
In  the  case  of  property  that  is  inventory 
in  the  hands  of  the  taxpayer,  however, 
those  paragraphs  are  not  effective  for 
taxable  years  beginning  after  December 
31.  1993.  See  §§  1.263A-1. 1.2r.3A-2. 
and  1.263A-3  for  rules  applicable  in 
taxable  years  beginning  after  December 
31,  1993,  for  taxpayers  previously 
subject  to  those  paragraphs. 

Par.  7.  Sections  1.263A-2  and 

1.263A-3  are  added,  and  §§  1.2ri3A-4 
through  1.263A-6  are  added  and 
reserved  to  read  as  follows: 

I1.263A-2    Rulaa  raMIng  to  property 
producad  by  iha  taxpayer. 

(a)  In  general.  Section  263A  applies  to 
real  property  and  tangible  per.<;nnal 
property  produced  by  a  taxpayer  for  use 
in  its  trade  or  business  or  for  sale  to  its 
customers.  In  addition,  section  263A 
applies  to  property  produced  for  a 
taxpayer  under  a  contract  with  another 
party.  The  principal  terms  related  to  the 
scope  of  section  263 A  with  respect  to 
producers  are  provided  in  this 
paragraph  (a).  See  §  1.263A-l(b)(ll)  for 
an  exception  in  the  case  of  certain  de 
minimis  property  provided  to  customers 
incident  to  the  provision  of  services. 

(1)  Produce — (i)  In  general.  For 
purposes  of  section  263A.  produce 
includes  the  following:  construct,  build, 
install,  manufacture,  develop,  improve, 
create,  raise,  or  grow. 

(ii)  Ownership~{A)  CvnemI  rule. 
Except  as  provided  in  paragraphs 
(a)(l)(ii)  (B)  and  (C)  of  this  section,  a 
taxpayer  is  not  considered  to  be 
producing  property  unless  the  taxpayer 
is  considered  an  owner  of  the  property 
produced  under  federal  income  tax 
principles.  The  determination  as  to 
whether  a  taxpayer  is  an  owner  is  based 
on  all  of  the  facts  and  circumstances, 
including  the  various  benefits  and 
burdens  of  ownership  vested  with  the 
taxpayer.  A  taxpayer  may  be  considered 
an  owner  of  property  produced,  even 
though  the  taxpayer  does  not  have  legal 
title  to  the  property. 

(B)  Property  produced  for  the 
taxpayer  under  a  contract— {!)  In 
general.  Property  produced  for  the 
taxpayer  under  a  contract  with  another 
party  is  treated  as  property  produced  by 
the  taxpayer  to  the  extent  the  taxpayer 
makes  payments  or  otherwise  incurs 
costs  with  respect  to  tlie  property.  A 


taxpayer  has  made  payment  under  this 
section  if  the  transaction  would  be 
considered  payment  by  a  taxpayer  using 
the  cash  receipts  and  disbursements 
method  of  accounting. 

[2]  Definition  of  contract.  (Reserved) 

(C)  Home  construction  contracts. 
Section  460(e)(1)  provides  that  section 
263A  applies  to  a  home  construction 
contract  unless  that  contract  will  be 
completed  within  two  years  of  the 
contract  commencement  date  and  the 
taxpayer's  average  annual  gross  receipts 
for  the  three  preceding  taxable  years  do 
not  exceed  $10,000,000.  Section  263A 
applies  to  such  a  contract  even  if  the 
contractor  is  not  considered  the  owner 
of  the  property  produced  under  the 
contract  under  federal  income  tax 
principles. 

(2)  Tangible  personal  property — (i) 
General  rule.  In  general,  section  263A 
applies  to  the  costs  of  producing 
tangible  personal  property,  and  not  to 
the  costs  of  producing  intangible 
property.  For  example,  section  263A 
applies  to  the  costs  manufacturers  incur 
to  produce  goods,  but  does  not  apply  to 
the  costs  Hnancial  institutions  incur  to 
originate  loans. 

(li)  Intellectual  or  creative  property. 
For  purposes  of  determining  whether  a 
taxpayer  producing  intellectual  or 
creative  property  is  producing  tangible 
personal  property  or  intangible 
property,  the  term  tangible  personal 
property  includes  films,  sound 
recordings,  video  tapes,  books,  and 
other  similar  property  embodying 
words,  ideas,  concepts,  images,  or 
sounds  by  the  creator  thereof.  Other 
similar  property  for  this  purpose 
generally  means  intellectual  or  creative 
property  for  which,  as  costs  are  incurred 
in  producing  the  property,  it  is  intended 
(or  is  reasonably  likely)  that  any 
tangible  medium  in  which  the  property 
is  embodied  will  be  mass  distributed  by 
the  creator  or  any  one  or  more  third 
parties  in  a  form  that  is  not  substantially 
altered.  However,  any  intellectual  or 
creative  property  that  is  embodied  in  a 
tangible  medium  that  is  mass 
distributed  merely  incident  to  the 
di.stribution  of  a  principal  product  or 
good  of  the  creator  is  not  other  similar 
property  for  these  purposes. 

(A)  Intellectual  or  creative  property 
that  is  tangible  personal  property. 
Section  263A  applies  to  tangible 
personal  property  defined  in  this 
paragraph  (aK2)  without  regard  to 
whether  such  property  is  treated  as 
tangible  or  intangible  property  under 
other  sections  of  the  Internal  Revenue 
Code.  Thus,  for  example,  section  263A 
applies  to  the  costs  of  producing  a 
motion  picture  or  researching  and 
writing  a  book  even  though  these  assets 


may  be  considered  intangible  for  other 
purposes  of  the  Internal  Revenue  Code. 
Tangible  personal  property  includes,  for 
example,  the  following: 

(1)  Books.  The  costs  of  producing  and 
developing  books  (including  teaching 
aids  and  oUier  literary  works)  required 
to  be  capitalized  under  this  section 
include  costs  incurred  by  an  author  in 
researching,  preparing,  and  writing  the 
book.  (However,  see  section  263A(h). 
which  provides  an  exemption  from  the 
capitalization  requirements  of  section 
263A  in  the  case  of  certain  firee-lanca 
authors.)  In  addition,  the  costs  of 
producing  and  developing  books 
include  prepublication  expenditures 
incurred  by  publishers,  including 
payments  made  to  authors  (other  than 
commissions  for  sales  of  books  that  have 
already  taken  place),  as  well  as  costs 
incurred  by  publishers  in  writing, 
editing,  compiling,  illustrating, 
designing,  and  developing  the  books. 
The  costs  of  producing  a  book  also 
include  the  costs  of  producing  the 
underlying  manuscript,  copyright,  or 
license.  (These  costs  are  di.stinguished 
from  the  separately  capitalizable  costs  of 
printing  and  binding  the  tangible 
medium  embodying  the  book  (e.g., 
paper  and  ink).)  See  §  1.174-2(a)(l), 
which  provides  that  the  term  research  or 
experimental  expenditures  does  not 
include  expenditures  incurred  for 
research  in  connection  with  literary, 
historical,  or  similar  projects. 

(2)  Sound  recordings.  A  sound 
recording  is  a  work  that  results  from  the 
Tixation  of  a  series  of  musical,  spoken, 
or  other  sounds,  regardless  of  the  nature 
of  the  material  objects,  such  as  discs, 
tapes,  or  other  phonorecordings.  in 
which  such  sounds  are  embodied. 

(B)  Intellectual  or  creative  property 
that  is  not  tangible  personal  property. 
Items  that  are  not  considered  tangible 
personal  property  within  the  meaning  of 
section  263A(b)  and  paragraph  (a)(2Kii) 
of  this  section  include: 

(2)  Evidences  of  value.  Tangible 
personal  property  does  not  include 
property  that  is  representative  or 
evidence  of  value,  such  as  stock, 
securities,  debt  instruments,  mortgages, 
or  loans. 

(2)  Property  provided  incident  to 
services.  Tangible  personal  property 
does  not  include  de  minimis  property 
provided  to  a  client  or  customer 
incident  to  the  provision  of  services. 
such  as  wills  prepared  by  attorneys,  or 
blueprints  prepared  by  architects.  See 
§1.263A-l(b)(ll). 

(3)  Costs  required  to  be  capitalized  by 
producers — (i)  In  general.  Except  as 
specifically  provided  in  section  263A(f) 
with  respect  to  interest  costs,  producers 
must  capitalize  direct  and  indirect  costs 
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proparly  allocable  to  property  produced 
uiMMT  wction  263A.  without  lenard  to 
whether  those  coets  are  incurred  before, 
diiring.  or  after  the  production  period 
(as  defined  in  aection  263A(0(4)(B)). 

(ii)  Pre-production  costs.  If  property  is 
held  for  foture  productioi,  taxpayers 
must  capitalize  direct  and  indirect  costs 
allocable  to  such  property  (e.g., 
purchasing,  storage,  handling,  and  other 
costs),  even  though  production  has  not 
begun.  If  property  is  not  held  for 
production,  indiract  costs  incurred  prior 
to  the  beginning  of  the  production 
period  must  be  allocated  to  the  property 
and  capitalized  if,  at  the  time  the  costs 
are  incurred,  it  is  reasonably  likely  that 
production  will  occur  at  some  foture 
date.  Thus,  for  example,  a  manufacturer 
must  capitalize  the  costs  of  storing  and 
handling  raw  materials  before  the  raw 
materials  are  committed  to  production. 
In  addition,  a  real  estate  developer  must 
capitalize  property  taxes  incuned  with 
respect  to  property  if,  at  the  time  the 
taxes  are  incurred,  it  is  reasonably  likely 
that  the  property  will  be  subsequently 
developed. 

(iii)  Post-production  costs.  Generally, 
producers  must  capitalize  all  indirect 
costs  inctured  subsequent  to  completion 
of  production  that  are  properly  allocable 
to  the  property  produced.  Thus,  for 
example,  storage  and  handling  costs 
incurred  while  holding  the  property 

g reduced  for  sale  after  production  must 
a  capitalized  to  the  property  to  the 
extent  properly  allocable  to  the 
property.  However,  see  §  l.263A-3(c) 
for  exceptions. 

(4)  Practical  capacity  concept. 
Notvrithstanding  any  provision  to  the 
contrary,  the  use,  directly  or  indirectly, 
of  the  practical  capacity  concept  is  not 
permitted  under  section  263A.  For 
purposes  of  section  263A,  the  term 
practical  capacity  concept  means  any 
concept,  method,  procedure,  or  formula 
(such  as  the  practical  capacity  concept 
described  in  §1.471-ll(d)(4)) 
whereunder  fixed  costs  are  not 
capitalized  because  of  the  relationship 
between  the  actual  production  at  the 


taxpayer's  production  facility  and  the 
practical  capacity  of  the  focility.  For 
purposes  of  this  section,  the  practical 
capacity  of  a  facility  includes  either  the 
practical  capacity  or  theoretical  capacity 
of  the  facility,  as  defined  in  $  1.471- 
11(d)(4),  or  any  similar  determination  of 
productive  or  operating  capacity.  The 
practical  capacity  concept  may  not  be 
used  with  respect  to  any  activity  to 
which  section  263A  applies  (i.e., 
production  or  resale  activities).  A 
taxpayer  shall  not  be  considered  to  be 
using  the  practical  capacity  concept 
solely  because  the  taxpayer  properly 
does  not  capitalize  costs  described  in 
§  1.263A-l(e)(3)(iii)(E),  relating  to 
certain  costs  attributable  to  temporarily 
idle  equipment. 

(5)  Taxpayers  required  to  capitalize 
costs  under  this  section.  This  section 
generally  applies  to  taxpayers  that 
produce  property.  If  a  taxpayer  is 
engaged  in  both  production  activities 
and  resale  activities,  the  taxpayer 
applies  the  principles  of  this  section  as 
irit  read  production  or  resale  activities, 
and  by  applying  appropriate  principles 
from  §  1.263A-3.  If  a  taxpayer  is 
engaged  in  both  production  and  resale 
activities,  the  taxpayer  may  ele4:t  the 
simplified  production  method  provided 
in  this  section,  but  generally  may  not 
elect  the  simplified  resale  method 
discussed  in  §  1.263A-3(d).  If  elected, 
the  simplified  production  method  must 
be  applied  to  all  eligible  property 
produced  and  all  eligible  property 
acquired  for  resale  by  the  taxpayer. 

(b)  Simplified  production  method — (1) 
Introduction.  This  paragraph  (b) 
provides  a  simplified  method  for 
determining  the  additional  section  263A 
costs  properly  allocable  to  ending 
inventories  of  property  produced  and 
other  eligible  property  on  hand  at  the 
end  of  the  taxable  year. 

(2)  Eligible  property — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
simplified  production  method,  if  elected 
for  any  trade  or  business  of  a  producer, 
must  be  used  for  all  production  and 


resale  activities  associated  with  any  of 
the  following  categories  of  property  to 
which  section  263A  applies: 

(A)  Inventory  property.  Stock  in  trade 
or  other  property  properly  includible  in 
the  inventory  of  the  taxpayer. 

(B)  Non-inventory  property  held  for 
sale.  Non-inventory  property  held  by  a 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's 
trade  or  business. 

(C)  Certain  self-constructed  assets. 
Self-constructed  assets  substantially 
identical  in  nature  to,  and  produced  in 
the  same  manner  as,  inventory  property 
produced  by  the  taxpayer  or  other 

Eroperty  produced  by  the  taxpayer  and 
eld  primarily  for  sale  to  customers  in 
the  ordinary  course  of  the  taxpayer's 
trade  or  business. 

(D)  Self-constructed  assets  produced 
on  a  repetitive  basis.  Self-constructed 
assets  produced  by  the  taxpayer  on  a 
routine  and  repetitive  basis  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business. 

(ii)  Election  to  exclude  self- 
constructed  assets.  At  the  taxpayer's 
election,  the  simplified  production 
method  may  be  applied  within  a  trade 
or  business  to  only  the  categories  of 
inventory  property  and  non-inventory 
property  held  for  sale  described  in 
paragraphs  (b)(2}(i)  (A)  and  (B)  of  this 
section.  Taxpayers  electing  to  exclude 
the  self-  constructed  assets,  defined  in 
paragraphs  (b)(2)(i)  (C)  and  (D)  of  this 
section,  from  application  of  the 
simplified  production  method  must, 
however,  allocate  additional  section 
263A  costs  to  such  property  in 
accordance  with  §1.263A-1  (f). 

(3)  Simplified  production  method 
without  historic  absorption  ratio 
election — [i)  General  allocation 
formula — (A)  In  general.  Except  as 
otherwise  provided  in  paragraph 
(h)(3)(iv)  of  this  section,  the  additional 
section  263A  costs  allocable  to  eligible 
property  remaining  on  hand  at  the  close 
of  the  taxable  year  under  the  simplified 
production  method  are  computed  as 
follows: 


Absorption  ratio  x  section  471  costs  remaining  on  hand  at  year  end 


(B)  Effect  of  allocation.  The 
absorption  ratio  generally  is  multiplied 
by  the  section  471  costs  remaining  in 
ending  inventory  or  otherwise  on  hand 
at  the  end  of  each  taxable  year  in  which 
the  simplified  production  method  is 
applied.  The  resulting  product  is  the 
additional  section  263A  costs  that  are 
added  to  the  taxpayer's  ending  section 


471  costs  to  determine  the  section  263A 
costs  that  are  capitalized.  See,  however, 
paragraph  (b)(3)(iii)  of  this  section  for 
special  rules  applicable  to  UFO 
taxpayers.  Except  as  otherwise  provided 
in  this  section  or  in  §  1.263A-1  or 
1.263A-3,  additional  section  263A  costs 
that  are  allocated  to  inventories  on  hand 
at  the  close  of  the  taxable  year  under  the 


simplified  production  method  of  this 
paragraph  (b)  are  treated  as  inventory 
costs  for  all  purposes  of  the  Internal 
Revenue  Code. 

(ii)  Definitions — (A)  Absorption  ratio 
Under  the  simplified  production 
method,  the  absorption  ratio  is 
determined  as  follows: 


UMI 
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(1)  Additional  section  263 A  costs 
incurred  during  the  taxabk  year. 
Additional  section  263A  costs  incurred 
during  the  taxable  year  are  defined  as 
the  additional  section  263A  costs 
described  in  §  1. 263 A-1  (d)(3)  that  a 
taxpayer  inciirs  during  its  current 
taxable  year. 

(2)  Section  471  costs  incurred  during 
the  taxable  year.  Section  471  costs 
incurred  during  the  taxable  year  are 
defined  as  the  section  471  costs 
described  in  §  1.263 A-1  (d)(2)  that  a 
taxpayer  incurs  during  its  current 
taxable  year. 

(B)  Section  471  costs  remaining  on 
hand  at  year  end.  Sefrtion  471  costs 
remaining  on  hand  at  yecur  end  are 
generally  meens  the  section  471  costs, 
as  defined  in  §  1.263A-l(d)(2),  that  a 
taxpayer  incurs  diuing  its  current 
taxable  year  which  remain  in  its  ending 
inventory  or  are  otherwise  on  hand  at 
year  end.  For  UFO  inventories  of  a 
taxpayer,  the  section  471  costs 
remaining  on  band  at  year  end  means 
the  increment,  if  any.  for  the  ourent 
year  stated  in  terms  of  section  471  costs. 
See  paragraph  (b)(3)(iii)  of  this  section. 

(iii)  UFO  taxpayers  electing  the 
simplified  proauction  method — (A)  In 
general.  Under  the  simplified 
production  method,  a  taxpayer  using  a 
LIFO  method  must  calculate  a  particular 
year's  index  (e.g..  under  §  1  472-8(e)) 
without  r^ard  to  its  additional  section 
263A  coats.  Similariy,  a  taxpayer  that 
adfusts  cuneot-year  costs  by  applicable 
indexes  to  determine  whether  there  has 
been  an  inventory  increment  or 


decrement  in  the  current  year  Cor  a 
particular  UFO  pool  must  disregard  the 
additional  section  263A  costs  in  making 
that  determination. 

(B)  UFO  increment.  If  the  taxpa3rer 
determines  there  has  been  an  inventory 
increment,  the  taxpayer  roust  state  the 
amount  of  the  increment  in  current-year 
dollars  (stated  in  terms  of  section  471 
costs).  The  taxpayer  then  multiplies  this 
amount  by  the  absorption  ratio.  The 
resulting  product  is  the  additional 
section  263A  costs  that  must  be  added 
to  the  taxpayer's  increment  for  the  year 
stated  in  terms  of  section  471  costs. 

(C)  UFO  decrement.  If  the  taxpayer 
determines  there  has  been  an  inventory 
decrement,  the  taxpayer  must  state  the 
amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  UFO  layer  has  been  invaded. 
The  additional  section  263A  costs 
incurred  in  prior  years  that  are 
applicable  to  the  decrement  are  charged 
to  cost  of  goods  sold.  The  additional 
section  263A  costs  that  are  applicable  to 
the  decrement  are  determined  by 
multiplying  the  additional  section  263A 
costs  allocated  to  the  layer  of  the  pool 
in  which  the  decrement  occurred  by  the 
ratio  of  the  decrement  (excluding 
additional  section  263A  costs)  to  the 
section  471  costs  in  the  layer  of  that 
pool. 

(iv)  De  minimis  rule  for  producers 
with  total  indirect  costs  of  $200,000  or 
less — (A)  In  genera!.  If  a  producer  using 
the  simplified  production  method 
incurs  $200,000  or  less  of  total  indirect 
costs  in  a  taxable  year,  the  additional 


section  263A  costs  allocable  to  eligible 
property  remaining  on  hand  at  the  dose 
of  the  taxable  year  are  deemed  to  be 
zero.  Solely  fcH*  piuposes  of  this 
paragraph  (b)(3)(iv),  taxpayers  are 
{>ermitted  to  exclude  any  category  of 
indirect  costs  (listed  in  §  1.263A- 
l(e)(3)(iii))  that  is  not  required  to  be 
capitalized  (e.g..  selling  and  distribution 
costs)  in  determining  total  indirect 
costs. 

(B)  Related  party  and  aggregation 
rules.  In  determining  whether  the 
producer  incurs  $200,000  or  less  of  total 
indirect  costs  in  a  taxable  year,  the 
related  party  and  aggregation  niles  of 
§  1.263A-3(bK3)  are  applied  by 
substituting  total  indirect  costs  for  gross 
receipts  wherevw  gross  receipts 
appears. 

(v)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples. 

Example  i — FIFO  inventory  method  (i) 
Taxpayer )  uses  the  FIFO  method  of 
accounting  for  inventories.  J's  beginning 
inventory  for  1994  (all  of  which  is  sold 
during  1994)  is  S2,S00.000  (consisting  of 
S2,000.000  of  section  471  cosU  and  SSOOWX) 
of  additional  section  263  A  costs).  IXirlng 
1994. )  incurs  S104XK).000  of  section  471 
costs  and  $1,000,000  of  additional  section 
263A  costs.  J's  additional  section  263A  costs 
include  capitalirable  mixed  senrioe  oosis 
computed  under  the  simpUned  sarvice  cost 
method  as  well  as  other  allocable  costs.  J's 
section  471  costs  remaining  in  ending 
inventory  at  the  end  of  1994  are  $3,000,000. 
I  computes  its  abaorption  ratio  for  1904,  as 
follows: 


Additional  section  263  A  costs  incurred  during  1994      $  1.000.000 


Section  471  costs  incurred  during  1994 


$10,000,000 


=  10% 


(ii)  Uedw  Um  simplified  production 
mathod, )  detennioes  die  additional  sectioa 
263A  costs  aUooaUe  to  its  ending  inventory 


by  multiplying  the  abaoqition  ratio  l>y  the 
section  471  costs  remaioing  in  its  ending 
invsQtory: 


AddiUonal  sectioa  263A  costs  =  10%  x  $3,000,000  =  $300,000 


(iii) )  adds  tfiis  $300,000  to  the  $3.0004)00 
of  sectioD  471  costs  ranaining  la  its  ending 
inveotoiy  to  calcokta  its  loM  ending 
inventocy  of$3.300jD00L  Th*  balance  of  J's 
adftitiaBal  asctiaa  2S3A  costs  iacuned 
during  1994.  VOOfiOO,  ($1,000,000  lass 
$3004XM)  is  tahaa  into  account  ia  1994  as 
part  of  J's  cost  of  goods  sold. 

Example  2—LffO  inventory  method  (i) 
Taxpayer  K  uses  a  dollar-value  UFO 


invanWay  madiod.  K's  beginning  iavaotory 
fat  1994  to  S2.5fl0A»0  (consisting  of 
$2,000j000  of  ssctkui  471  costs  and  $500,000 
of  additional  section  263 A  costs).  During 
1994,  K  incurs  $10,000,000  of  section  471 
costs  and  $1,000,000  of  additional  secUoo 
263A  costs.  ICs  1994  UFO  increment  to 
SI  .0004100  ($3,000,000  of  section  471  costs 
in  ending  inventory  less  S2fiO0,fXO  of 
taction  471  costs  in  beginning  inventory). 


(ii)  To  detarmine  the  additional  sectioa 
263A  costs  allocable  to  its  ending  invaatoiy. 
K  multipliae  the  10%  abaorpttoa  ratio 
($14MKM)00  additional  section  263A  oosU 
divided  by  SlQJOOajOOO  section  471  costs)  by 
the  $1 ,000,000  UFO  increment.  Thus,  K's 
additional  section  263A  costs  allocable  to  its 
ending  inventory  are  $100,000  (SI  JOOOJOOO 
multiplied  by  10%).  Thto  $100,000  to  added 
to  the  $1 ,000,000  to  determine  a  totrl  1994 
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UFO  increment  of  $1,100,000.  K's 
ending  inventory  is  $3,600,000  (its 
hsginning  inventory  of  $2,500,000  plus 
the  $1,100,000  incmnent).  The  balance 
of  K's  additicmal  secdon  263  A  costs 
incuned  during  1994.  $900,000 
($1,000,000  less  $100,000).  is  taken  into 
account  in  1994  as  part  of  K's  cost  of 
goods  sold.  { 


(iii)  In  1995.  K  wlls  one-half  of  the 
invmtay  in  its  1894  UFO  inczvDant  K  must 
include  in  its  cost  of  goods  sold  for  199S  the 
amount  of  additiooal  section  263A  costs 
relating  to  this  inventoiy.  $50,000  (ooe-faalf 
of  the  additiooal  section  263A  costs 
capitaliaed  in  1994  ending  inventaiy,  or 
$100,000). 

Exaaif^  3— UFO  pools  (i)  Taxpayer  L 
begins  its  business  in  1994  and  adopts  the 


UFO  inventoiy  method.  During  1994.  L 
incurs  $10,000  of  section  471  costs  and 
$1,000  of  additional  section  263A  costs.  At 
the  end  of  1994,  L's  ending  inventory 
includes  $3,000  of  section  471  costs 
contained  in  three  UFO  pools  (X,  Y,  and  Z) 
as  shown  below.  Under  the  simplified 
production  method,  L  computes  its 
absorption  ratio  and  inventory  for  1994  aa 
follows: 


Additional  section  263A  costs  incurred  during  1994      $1,000      .^^^ 
Section  47 1  costs  incuned  during  1994  $10,000 


Total 

X 

Y 

Z 

1994: 

Efving  sacMon  471  coals  .^^..^.. .......»>.......>...............„....................„...^....„.............„........„ 

AddMontf  aacSon  263A  oiela  M0%1 

$3,000 
300 

$1,600 
160 

$600 

60 

$800 

80 

1994  Endkig  Invenlory „ 

$3,300 

$1,760 

$660 

$880 

(ii)  During  1995,  L  incurs  $2,000  of  section  471  costs  as  shown  below  and  $400  of  additional  section  263A  costs.  Moreover. 
L  sells  goods  from  pools  X,  Y,  and  Z  having  a  total  cost  of  $1.00a  L  computes  iu  absorption  ratio  and  inventory  for  1995: 

Additional  section  263A  costs  incurred  during  1995      $400      ..^ 
Section  471  costs  incurred  during  199S  $2,000 


Total 

X 

Y 

Z 

1906: 

Bagimino  aadion  471  coals  .».. „ 

1906  sac4an  471  costs 

$3,000 

2,000 

(1.000) 

$1,600 
1,500 
(300) 

$600 
300 

000) 

$800 

200 

Sacion47l  cost  of  goods  sold  ... 

(400) 

1905  Endbfg  Sadon  471  oosis  ..« 

$4,000 

$2,800 

$600 

$600 

Consisanoof: 
'994  layer  .~.~-..«»....^....^.^......,.........„„„....„ .....„....„„..........,_. 

''^^    WyW^       ..•.MM.»..«M....*....,........M.... .............M....... .......».....»...........M..M..M.....»........M.... 

$2,800 
1,200 

$1,600 
1.200 

$600 

$600 

1 
1 

$4,000 

$2,800 

$600 

$600 

AMtonal  sadon  263A  ooslr. 
1994(10%) „ 

$280 

240 

$160 
240 

$60 

$60 

•••••••• 

1996(20%).. 

$620 

$400 

$60 

$60 

1996  aiMfng  krvanlofy  .    .... 

$4,520 

$3,200 

$660 

$660 

(iii)  In  1995,  L  experiancea  a  $200 
dacramant  in  pool  Z.  Thus.  L  must  charge  the 
additiooal  section  263A  coats  incurred  in 
prior  yean  applicable  to  the  decrement  to 
199S's  coat  of  goods  sold.  To  do  so,  L 
determines  a  ratio  by  dividing  tbt  decrement 
by  the  section  471  coets  in  the  1904  layer 
($200  divided  by  $800,  or  25%).  L  ttien 
multlpUes  tbia  ratio  (25%)  by  the  additional 
sacdoB  283A  coats  in  the  1994  layer  ($80)  to 
datarmina  the  addititmal  section  263A  coeU 
appUcd>la  to  the  daaement  ($20).  Therefore, 
$20  ia  taken  into  account  by  L  in  1995  as  part 
of  Ha  coat  of  goods  aold  ($80  muW^iad  by 
25%).  j 

(4)  Simplified  production  method 
with  historic  absorption  ratio  election— 


(i)  In  general.  Thia  paragraph  (b)(4) 
generally  permits  producers  using  the 
simplified  production  method  to  elect  a 
historic  absorption  ratio  in  determining 
additional  section  263A  costs  allocable 
to  eligible  property  remaining  on  hand 
at  the  close  of  their  taxable  years.  Except 
as  provided  in  paragraph  (b)(4)(v)  of  this 
section,  a  taxpayer  may  only  malce  a 
historic  absoq)tlon  ratio  election  if  it 
has  used  the  simplified  production 
method  for  three  or  more  consecutive 
taxable  years  immediately  prior  to  the 
year  of  election  and  has  capitalized 
additional  section  263A  costs  using  an 
actual  absorption  ratio  (as  defined  under 


paragraph  (b)(3)(ii)  of  this  section)  for  its 
three  most  recent  consecutive  taxable 
years.  This  method  is  not  available  to  a 
taxpayer  that  is  deemed  to  have  zero 
additional  section  263A  costs  under 
paragraph  (b)(3)(iv)  of  this  section.  The 
historic  absorption  ratio  is  used  in  lieu 
of  an  actual  absorption  ratio  computed 
under  paragraph  (b)(3)(ii)  of  this  section 
and  is  based  on  costs  capitalized  by  a 
taxpayer  during  its  test  pwiod.  If 
elected,  the  historic  absorption  ratio 
must  be  used  for  each  taxable  year 
within  the  qualifying  period  described 
in  paragraph  (b)(4)(ii)(Q  of  thia  section. 
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(ii)  Operating  rules  and  definitions— 
(A)  Historic  absorption  ratio.  (J)  The 
historic  absorption  ratio  is  equal  to  the 
following  ratio: 


Additional  section  263A  costs  incurred  during  the  test  pericxi 
Section  471  costs  incurred  during  the  test  period 


z 

0 
0 

$800 

80 

0 

$880 

Z 

0 
0 

) 

1800 

200 

(400) 

0 
0 

$600 
$600 

D 

$600 
$60 

D 
0 

$60 
$660 

{2)  Additional  section  263A  costs 
incurred  during  the  test  period  are 
defined  as  the  additional  section  263A 
costs  described  in  §  1.263A-l(d)(3)  that 
the  taxpayer  incurs  during  the  test 
period  described  in  paragraph 
(b)(4)(ii)(B)  of  this  section. 

(3)  Section  471  costs  incurred  during 
the  test  period  mean  the  section  471 
costs  described  in  §  1.263A-l(d)(2)  that 
the  taxpayer  incurs  during  the  test 
period  described  in  paragraph 
(b){4){ii)(B)  of  this  section. 

(B)  Test  period— [1)  In  general.  The 
test  period  is  generally  the  three  taxable- 
year  period  immediately  prior  to  the 
taxable  year  that  the  historic  absorption 
ratio  is  elected. 

(2)  Updated  test  period.  The  test 
f>eriod  begins  again  with  the  beginning 
of  the  first  taxable  year  after  the  close  of 
a  qualifying  period.  This  new  test 
period,  the  updated  test  period,  is  the 
three  taxable-year  period  beginning  with 
the  first  taxable  year  after  the  close  of 
the  qualifying  period  as  defined  in 
paragraph  {b){4)(ii)(C)  of  this  section. 

(C)  (^alifying  period— {1)  In  general. 
A  qualifying  period  includes  each  of  the 
first  five  taxable  years  beginning  with 
the  first  taxable  year  after  a  test  period 
(or  an  updated  test  period). 

(2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period], 
the  taxpayer  must  compute  the  actual 
absorption  ratio  under  the  simplified 
production  method.  If  the  actual 
absorption  ratio  computed  for  this 
taxable  year  (the  recomputation  year)  is 
within  one-half  of  one  percentage  point 
(plus  or  minus)  of  the  historic 
absorption  ratio  used  in  determining 
capitalizable  costs  for  the  qualifying 
period  (i.e..  the  previous  five  taxable 
years),  the  qualifying  period  is  extended 
to  include  the  recomputation  year  and 
the  following  five  taxable  years,  and  the 
taxpayer  must  continue  to  use  the 
historic  absorption  ratio  throughout  the 
extended  qualifying  period.  If,  however, 
the  actual  absorption  ratio  computed  for 
the  recomputation  year  is  not  within 
one-half  of  one  percentage  point  (plus  or 
minus)  of  the  historic  absorption  ratio, 
the  taxpayer  must  use  actual  absorption 
ratios  beginning  with  the  recomputation 


year  under  the  simplified  production 
method  and  throughout  the  updated  test 
period.  The  taxpayer  must  resume  using 
the  historic  absorption  ratio  (determined 
with  reference  to  the  updated  test 
period)  in  the  third  taxable  year 
following  the  recomputation  year. 

(iii)  Method  of  accounting— {A) 
Adoption  and  use.  The  election  to  use 
the  historic  absorption  ratio  is  a  method 
of  accounting.  A  taxpayer  using  the 
simplified  production  method  may  elect 
the  historic  absorption  ratio  in  any 
taxable  year  if  permitted  under  this 
paragraph  (b)(4),  provided  the  taxpayer 
has  not  obtained  the  (Dommissioner's 
consent  to  revoke  the  historic 
absorption  ratio  election  within  its  prior 
six  taxable  years.  The  election  is  to  be 
effected  on  a  cut-off  basis,  and  thus,  no 
adjustment  under  section  481(a)  is 
required  or  permitted.  The  use  of  a 
historic  absorption  ratio  has  no  effect  on 
other  methods  of  accounting  adopted  by 
the  taxpayer  and  used  in  conjunction 
with  the  simplified  production  method 
in  determining  its  section  263A  co.sts. 
Accordingly,  in  computing  its  actual 
absorption  ratios,  the  taxpayer  must  use 
the  same  methods  of  accounting  used  in 
computing  its  historic  absorption  ratio 
during  its  most  recent  test  period  unless 
the  taxpayer  obtains  the  consent  of  the 
Commissioner.  Finally,  for  purposes  of 
this  paragraph  (b)(4)(iii),  the 
recomputation  of  the  historic  absorption 
ratio  during  an  updated  test  period  and 
the  change  from  a  historic  absorption 
ratio  to  an  actual  absorption  ratio  by 
reason  of  the  requirements  of  this 
paragraph  (b)(4)  are  not  considered 
changes  in  methods  of  accounting  under 
section  446(e)  and,  thus,  do  not  require 
the  consent  of  the  Commissioner  or  any 
adjustments  under  section  481(a). 

(B)  Revocation  of  election.  A  taxpayer 
may  only  revoke  its  election  to  use  the 
historic  absorption  ratio  with  the 
consent  of  the  Commissioner  in  a 
manner  prescribed  under  section  446(e) 
and  the  regulations  thereunder.  Consent 
to  the  change  for  any  taxable  year  that 
is  included  in  the  qualifying  period  (or 
an  extended  qualifying  period]  will  be 
granted  only  upon  a  showing  of  unu.sual 
circumstances. 

(iv)  Reporting  and  recordkeeping 
requirements— {A)  Reporting.  A 


taxpayer  making  an  election  under  this 
paragraph  (b)(4)  must  attach  a  statement 
to  its  federal  income  tax  return  for  the 
taxable  year  in  which  the  election  is 
made  showing  the  actual  absorption 
ratios  determined  under  the  simplified 
production  method  during  its  first  test 
period.  This  statement  must  disclose  the 
historic  absorption  ratio  to  be  used  by 
the  taxpayer  during  its  qualifying 
period.  A  similar  statement  must  be 
attached  to  the  federal  income  tax  return 
for  the  first  taxable  year  within  any 
subsequent  quaUfying  period  (i.e..  after 
an  updated  test  period). 

(B)  Recordkeeping.  A  taxpayer  must 
maintain  all  appropriate  records  and 
details  supporting  the  historic 
absorption  ratio  until  the  expiration  of 
the  statute  of  limitations  for  the  last  year 
for  which  the  taxpayer  applied  the 
particular  historic  absorption  ratio  in 
determining  additional  section  263A 
costs  capitalized  to  eligible  property. 

(v)  Transition  rules.  Taxpayers  will  be 
permitted  to  elect  a  historic  absorption 
ratio  in  their  first,  second,  or  third 
taxable  year  beginning  after  December 
31. 1993,  under  such  terms  and 
conditions  as  may  be  prescribed  by  tlie 
Commissioner.  Taxpayers  are  eligible  to 
make  an  election  under  these  transition 
rules  whether  or  not  they  previously 
used  the  simplified  production  method. 
A  taxpayer  making  such  an  election 
must  recompute  (or  compute]  its 
additional  section  263A  costs,  and  thus, 
its  historic  absorption  ratio  for  its  first 
test  period  as  if  the  rules  prescribed  in 
this  section  and  §§  1.263A-1  and 
1.263A-3  had  applied  throughout  the 
test  period. 

(vi)  Example.  The  provisions  of  this 
paragraph  (b)(4)  are  illustrated  by  the 
following  example: 

Example,  (i)  Taxpayer  M  uses  the  FIFO 
method  of  accounting  for  inventories  and  for 
1994  elects  to  use  the  historic  absorption 
ratio  with  the  simplined  production  method. 
After  recomputing  its  additional  seciion 
263  A  costs  in  accordance  with  the  transition 
rules  of  paragraph  (bK4){v)  of  this  section,  M 
identifies  the  following  costs  incurred  during 
the  test  period: 
1991: 

Add'l  section  263A  costs — SlOO    Section 
471  costs— S3,000 
1992: 
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Add']  nction  263A  cotto— 200    SscHon 
471  c(Mtf--$4.000 
1993: 


Add'l  lection  263A  costs— 300    Section 

471  costs— S5.000 
(ii)  Therefore,  M  computes  a  5%  historic 
absorption  ratio  determined  as  follo«rs: 


Historic  absorption  ratio  = 


$100  +  200+300 


$600 


$3,000  +  4,000+5.000     $12,000 


=  5% 


(iii)  hi  1994,  M  incurs  SIO.OOO  of  section 
471  costs  of  which  $3,000  remain  in 
inventory  at  the  end  of  the  year.  Under  the 


simplified  production  method  using  a 
historic  absorption  ratio,  M  delennines  the 
additional  section  263A  costs  allocable  to  its 


ending  inventory  by  multiplying  its  historic 
absorption  ratio  (5%)  by  the  section  471  costs 
remaining  in  its  ending  inventory  as  follows: 


Additional  section  263 A  costs  =  S%  x  $3,000  =  $  1 50 


(iv)  To  determine  its  ending  inventory 
under  section  263A,  M  adds  the  additional 
section  263A  coats  allocable  to  ending 
inventory  to  its  section  471  costs  remaining 
in  ending  inventory  (S3,15O=S1SO*-S3,000). 
The  balance  of  M's  additional  section  263A 
costs  incurred  during  1994  is  taken  into 
account  in  1994  as  part  of  M's  coat  of  goods 
sold. 

(v)  M's  qualifying  period  ends  with  the 
dote  of  its  1998  taxable  year.  Therefore,  1999 
is  a  recomputation  year  in  which  M  must 
compute  its  actual  absorption  ratio.  M 
determines  its  actual  absorption  ratio  for 
1999  to  be  5.25%  and  comperes  that  ratio  to 
its  historic  absorption  ratio  (5.0%). 
Therefore,  M  must  continue  to  use  its  historic 
absorption  ratio  of  5.0%  throughout  an 
extended  qualifying  period,  1999  through 
2004  (the  recomputation  year  and  the 
following  five  taxable  years). 

(vi)  If,  instead,  M's  actual  absorption  ratio 
for  1999  were  not  between  4.5%  and  5.5%. 
M's  qualifying  period  would  end  and  M 
would  be  required  to  compute  a  new  historic 
absorption  ratio  with  reference  to  an  updated 
test  period  of  1999,  2000.  and  2001.  Once  Ms 
historic  absorption  ratio  is  determined  for  the 
updated  test  period,  it  would  be  used  far  a 
new  qjualifying  period  beginning  in  2002. 

(c)  Additional  simplified  methods  for 
producers.  The  CommissioneT  may 
prescribe  additional  elective  simplified 
methods  by  revenue  ruling  or  revenue 
procedure. 

(d)  Cross  reference.  See  §  1.6001-1(8) 
regarding  the  duty  of  taxpayers  to  keep 
such  records  as  are  sufficient  to 
establish  the  amount  of  gross  income, 
deductions,  etc. 

f  U63A-3    Rules  retoting  to  property 
acquired  for  resete. 

(a)  Capitalization  rules  for  property 
acquired  for  resale— {i)  In  generxd. 
Section  263A  applies  to  real  property 
and  personal  property  described  in 
section  1221(1)  acquired  for  resale  by  a 
retailer,  wholesaler,  or  other  taxpayer 
(reseller).  However,  section  263A  does 
not  apply  to  personal  property 
described  in  section  1221(1)  acquired 
for  resale  by  a  reseller  whose  average 
annual  gross  receipts  for  the  three 


previous  taxable  years  do  not  exceed 
§  10.000,000  (small  reseller).  For  this 

Eurpose,  personal  property  includes 
oth  tangible  and  intangible  property. 
Property  acquired  for  resale  includes 
stock  in  trade  of  the  taxpayer  or  other 
property  which  is  includible  in  the 
taxpayer's  inventory  if  on  hand  at  the 
close  of  the  taxable  year,  and  property 
held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of 
the  taxpayer's  trade  or  business.  See, 
however,  §  1.263A-l(b)(ll)  for  an 
exception  for  certain  de  minimis 
property  provided  to  customers  incident 
to  the  provision  of  services. 

(2)  Resellers  with  production 
activities— {i)  In  general.  Generally,  a 
taxpayer  must  capitalize  all  direct  costs 
and  certain  indirect  costs  associated 
with  real  property  and  tangible  personal 
property  it  produces.  See  $  1.263A-2(a). 
Thus,  except  as  provided  in  paragraphs 
(a)(2)(ii)  and  (3)  of  this  section,  a 
reseller,  including  a  small  reseller,  that 
also  produces  property  must  capitalize 
the  additional  section  263A  costs 
associated  with  any  property  it 
produces. 

(ii)  Exception  for  small  resellers. 
Under  this  paragraph  (a)(2](ii],  a  small 
reseller  is  not  required  to  capitalize 
additional  section  263A  costs  associated 
with  any  personal  property  that  is 
produced  incident  to  its  resale 
activities,  provided  the  production 
activities  are  de  minimis  (within  the 
meaning  of  paragraph  (a)(2)(iii)  of  this 
section). 

(iii)  De  minimis  production 
activities — (A)  In  general.  (J)  In 
determining  whether  a  taxpayer's 
production  activities  are  de  minimis,  all 
facts  and  ciromistances  must  be 
considered.  For  example,  the  taxpayer 
must  consider  the  volume  of  the 

Eroduction  activities  in  its  trade  or 
usiness.  Production  activities  are 
presumed  de  minimis  if— 

(i)  The  gross  receipts  from  the  sale  of 
the  property  produced  by  the  reseller 


are  less  than  10  percent  of  the  total  gross 
receipts  of  the  trade  or  business:  and 
(ii)  The  labor  costs  allocable  to  the 
trade  or  business'  production  activities 
are  less  than  10  percent  of  the  reseller's 
total  labor  costs  allocable  to  its  trade  or 
business. 

(2)  For  purposes  of  this  de  minimis 
presumption,  gross  receipts  has  the 
same  definition  as  provided  in 
paragraph  (b)  of  this  section  except  that 
gross  receipts  are  measured  at  the  trade* 
or-business  level  rather  than  at  the 
single-employer  level. 

(B)  Example.  The  application  of  this 
paragraph  (a)(2)  may  be  illustrated  by 
the  following  example: 

Example — Small  reseller  with  de  minimis 
production  activities.  Taxpayer  N  is  a  small 
reseller  in  the  retail  grocery  business  whose 
average  annual  gross  receipts  for  the  three 
previous  taxable  years  are  less  than 
S  10,000,000.  N's  grocery  stores  typically 
contain  bakeries  where  customers  may 
purchase  baked  goods  produced  by  N.  N's 
gross  receipts  from  its  bakeries  are  5%  of  the 
entire  grocery  business.  N's  labor  costs  from 
its  bakeries  are  3%  of  its  total  labor  costs 
allocable  to  the  entire  grocery  business. 
Because  both  ratios  are  less  than  10%,  N's 
production  activities  are  de  minimis.  Further, 
because  N's  production  activities  are  incident 
to  its  resale  activities,  N  is  not  required  to 
capitalize  any  additional  section  263A  costs 
associated  with  its  produced  property. 

(3)  Resellers  with  property  produced 
under  contract.  Generally,  property 
produced  for  a  taxpayer  under  a 
contract  (within  the  meaning  of 

§  1.263A-2(a)(l)(ii](B)(2))  is  treated  as 
property  produced  by  the  taxpayer.  See 
S  1.263A-2(a)(l)(ii)(B).  However,  a  small 
reseller  is  not  required  to  capitalize 
additional  section  263A  costs  to 
personal  property  produced  for  it  under 
contract  with  an  unrelated  person  if  the 
contract  is  entered  into  incident  to  the 
resale  activities  of  the  small  reseller  and 
the  property  is  sold  to  its  customers.  For 
purposes  of  this  paragraph,  persons  are 
related  if  they  are  described  in  section 
267(b)  or  707(b). 
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(4)  Use  of  the  simplified  resale 
method— {i)  In  general.  Except  as 
provided  in  paragraphs  (a)(4)(ii)  and  (iii) 
of  this  section,  a  taxpayer  may  elect  the 
simplifled  production  method  (as 
described  in  §  1.263A-2(b))  but  may  not 
elect  the  simplified  resale  method  (as 
described  in  paragraph  (d)  of  this 
section)  if  the  taxpayer  is  engaged  in 
both  production  and  resale  activities 
with  respect  to  the  items  of  eligible 
property  listed  in  §  1.263A-2(b)(2). 

(ii)  Resellers  with  de  minimis 
production  activities.  A  reseller 
otherwise  permitted  to  use  the 
simplified  resale  method  in  paragraph 
(d)  of  this  section  may  use  the 
simplified  resale  method  if  its 
production  activities  with  respect  to  the 
items  of  eligible  property  listed  in 
§  1.263A-2(b)(2)  are  de  minimis  (within 
the  meaning  of  paragraph  (a)(2)(iii)  of 
this  section)  and  incident  to  its  resale  of 
personal  property  described  in  section 
1221(1). 

(iii)  Resellers  with  property  produced 
under  a  contract.  A  reseller  otherwise 
permitted  to  use  the  simplified  resale 
method  in  paragraph  (d)  of  this  section 
may  use  the  simplified  resale  method 
even  though  it  has  personal  property 
produced  for  it  (e.g..  private  label  goods) 
under  a  contract  with  an  unrelated 
person  if  the  contract  is  entered  into 
incident  to  its  resale  activities  and  the 
property  is  sold  to  its  customers.  For 
purposes  of  this  paragraph  {a)(4)(iii), 
persons  are  related  if  they  are  described 
in  section  267(b)  or  707(b). 

(iv)  Application  of  simplified  resale 
method.  A  taxpayer  that  uses  the 
simplified  resale  method  and  has  da 
minimis  production  activities  incident 
to  its  resale  activities  or  property 
produced  under  contract  must  capitalize 
all  costs  allocable  to  eligible  property 
produced  using  the  simpliHed  resale 
method. 

(b)  Gross  receipts  exception  for  small 
reseller»—{\)  In  general.  Section  263A 
does  not  apply  to  any  personal  property 
acquired  for  resale  during  any  taxable 
year  if  the  taxpayer's  (or  its 
predecessors')  average  annual  gross 
receipts  for  the  three  previous  taxable 
years  (test  period)  do  not  exceed 
§  10.000.000.  However,  taxpayers  diat 
acquire  real  property  for  resale  are 
subject  to  section  263A  with  respect  to 
real  property  regardless  of  their  gross 
receipts.  See  section  263A(b)(2)(B). 

(i)  Test  period  for  new  taxpayers.  For 
purposes  of  applying  this  exception,  if 
a  taiq|>ayer  has  been  in  existence  for  less 
than  three  taxable  yeare.  the  taxpayer 
determines  its  average  annual  gross 
receipts  for  the  number  of  taxable  years 
(including  short  taxable  years)  that  the 


taxpajrer  (or  its  predecessor)  has  been  in 
existence. 

(ii)  Treatment  of  short  taxable  year.  In 
the  case  of  a  short  taxable  year,  the 
taxpayer's  gross  receipts  are  annualized 
by — 

(A)  Multiplying  the  gross  receipts  of 
the  short  taxable  year  by  12;  and 

(B)  Dividing  the  product  determined 
in  paragraph  (b)(l)(ii)(A)  of  this  section 
by  the  number  of  months  in  the  short 
taxable  year. 

(2)  Definition  of  gross  receipts — (i)  In 
general.  Gross  receipts  are  the  total 
amount,  as  determined  under  the 
taxpayer's  method  of  accounting, 
derived  from  all  of  the  taxpayer's  trades 
or  businesses  (e.g.,  revenues  derived 
from  the  sale  of  inventory  before 
reduction  for  cost  of  goods  sold). 

(ii)  Amounts  excluded.  For  purposes 
of  this  paragraph  (b),  gross  receipts  do 
not  include  amounts  representing — 

(A)  Returns  or  allowances; 

(B)  Interest,  dividends,  rents, 
royalties,  or  annuities,  not  derived  in 
the  ordinary  course  of  a  trade  or 
business: 

(C)  Receipts  h-om  the  sale  or  exchange 
of  capital  assets,  as  deHned  in  section 
1221; 

(D)  Repayments  of  loans  or  similar 
instruments  (e.g.,  a  repayment  of  the 
principal  amount  of  a  loan  held  by  a 
commercial  lender): 

(E)  Receipts  from  a  sale  or  exchange 
hot  in  the  ordinary  course  of  business, 
such  as  the  sale  of  an  entire  trade  or 
business  or  the  sale  of  property  used  in 
a  trade  or  business  as  deHned  under 
section  1221(2);  and 

(F)  Receipts  from  any  activity  other 
than  a  trade  or  business  or  an  activity 
engaged  in  for  profit. 

(3)  Aggregation  of  gross  receipts — (i) 
In  general.  In  determining  gross 
receipts,  all  persons  treated  as  a  single 
employer  under  section  52(a)  or  (b), 
section  414(m),  or  any  regulation 
prescribed  under  section  414  (or 
persons  that  would  be  treated  as  a  single 
employer  under  any  of  these  provisions 
if  they  had  employees)  shall  be  treated 
as  one  taxpayer.  The  gross  receipts  of  a 
single  employer  (or  the  group)  are 
determined  by  aggregating  the  gross 
receipts  of  all  persons  (or  the  members) 
of  the  group,  excluding  any  gross 
receipts  attributable  to  transactions 
occurring  between  group  members. 

(ii)  Sin^e  employer  defined.  A 
controlled  group,  which  is  treated  as  a 
single  employer  under  section  52(a), 
includes  members  of  a  controlled  group 
within  the  meaning  of  section  1563(a). 
regardless  of  whether  such  members 
would  be  treated  as  component 
members  of  such  group  under  section 
1563(b).  (See  §  1.52-l(c).)  Thus,  for 


example,  the  gross  receipts  of  a 
franchised  corporation  that  is  treated  as 
an  excluded  member  for  purposes  of 
section  1563(b)  are  included  in  the 
single  employer's  gross  receipts  under 
this  aggregation  rule,  if  such  corporation 
and  the  taxpayer  were  members  of  the 
same  controlled  group  under  section 
lS63(a). 

(iii)  Gross  receipts  of  a  single 
employer  The  gross  receipts  of  a  single 
employer  for  the  test  period  include  the 
gross  receipts  of  all  group  members  (or 
their  predecessors)  that  are  members  of 
the  group  as  of  the  first  day  of  the 
taxable  year  in  issue,  regardless  of 
whether  such  pereons  were  members  of 
the  group  for  any  of  the  three  preceding 
taxable  years.  The  gross  receipts  of  the 
single  employer  for  the  test  period  do 
not,  however,  include  the  gross  receipts 
of  any  member  that  was  a  group  member 
(including  any  predecessor)  for  any  or 
all  of  the  three  preceding  taxable  years, 
and  is  no  longer  a  group  member  as  of 
the  first  day  of  the  taxable  year  in  issue. 
Any  group  member  that  has  a  taxable 
year  of  less  than  12  months  must 
annualize  its  gross  receipts  in 
accordance  with  paragraph  (b)(l)(ii)  of 
this  section. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  are  illustrated  by  the 
following  examples: 

Example  1.  Subsidiary  acquired  during  the 
taxable  year  A  parent  corporation.  (P),  has 
owned  100%  of  the  stock  of  another 
corporation.  (SI),  continually  since  1989.  P 
and  SI  are  calendar  year  taxpayers.  SI 
acquires  property  for  resale.  On  January  1, 
1994.  P  acquires  100%  of  the  stock  of  another 
calendar  year  corporation  (S2).  In 
determining  whether  Si's  resale  activities  are 
subject  to  the  provisions  of  section  263A  lor 
1994.  the  gross  receipts  of  P.  Si,  and  S2  for 
1991. 1992.  and  1993  are  aggregated, 
excluding  the  gross  receipts,  if  any, 
attributable  to  transactions  occurring 
Ixjtwecn  the  three  corporations. 

Example  2.  Subsidiary  sold  during  the 
taxable  year.  Since  1989,  a  parent 
corporation.  (P).  has  continually  owned 
100%  of  the  stock  of  two  other  corporations. 
(Si)  and  (52).  The  three  corporations  are 
calendar  year  taxpayers.  SI  acquires  property 
for  resale.  On  December  31,  1993,  P  sells  all 
of  its  stock  in  S2.  in  determining  whether 
Si's  resale  activities  are  subject  to  the 
provisions  of  section  263A  for  1994,  only  the 
gross  receipts  of  P  and  SI  for  1991 ,  1992.  and 
1993  must  be  aggregated,  excluding  the  gross 
receipts,  if  any,  attributable  to  transactions 
occurring  between  the  two  corporations. 

(c)  Purchasing,  handling,  and  storage 
costs — (1)  In  general.  Generally, 
§  1.263A-l(e)  describes  the  types  of 
costs  that  must  be  capitalized  by 
taxpayers.  Resellers  must  capitalize  the 
acquisition  cost  of  property  acquired  for 
resale,  as  well  as  indirect  costs 
described  in  §  1.263A-1  (e)(3).  which  are 
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propOTly  allocable  to  fwoperty  aoquirad 
for  raiara.  The  indirect  costs  most  often 
incuned  by  retellen  are  purdiasing. 
handling,  and  ttcmge  costs.  This 
psragraph  (c)  provides  additional 
guidance  regarding  each  of  these 
categories  of  costs.  As  provided  in 
§  1.263A-l(e).  this  paragraph  (c)  also 
applies  to  producers  incurring 
purchasing,  handling,  and  storage  costs. 

(2)  Costs  attributaole  to  purchasing, 
handling,  and  stomge.  The  costs 
attributable  to  purchasing,  handling, 
and  storage  activities  generally  consist 
of  direct  and  indirect  labor  costs 
(including  the  costs  of  pension  plans 
and  other  firinge  benefits);  occupancy 
expenses  including  rent,  depreaation. 
insiirance,  security,  taxes,  utilities  and 
maintenance;  materials  and  supplies; 
rent,  maintenance,  depreciation,  and 
insurance  of  v^icles  and  equipment; 
tools;  telephone;  travel;  and  the  general 
and  administrative  costs  that  directly 
benefit  or  are  incurred  by  reason  of  the 
taxpayer's  activities. 

(3)  Purchasing  costs — (i)  In  general. 
Purchasing  costs  are  costs  assodated 
with  operating  a  purchasing  department 
or  office  within  a  trade  or  business, 
including  personnel  costs  (e.g..  of 
bujrers,  assistant  buyers,  and  clerical 
workers),  relating  to — 

(A)  The  selection  of  merchandise; 

(B)  The  maintenance  of  stock 
assortment  and  volume; 

(C)  The  placement  of  purchase  orders; 

(D)  The  establishment  and 
maintenance  of  vendor  contacts;  and 

(E)  The  comparison  and  testing  of 
merchandise. 

(ii)  Determination  of  whether 
personnel  are  engaged  in  purchasing 
activities.  The  determination  of  whether 
a  person  is  engagnd  in  purchasing 
activities  is  based  upon  the  activities 
performed  by  that  person  and  not  upon 
the  person's  title  or  job  classification. 
Thus,  for  example,  although  an 
employee's  job  function  may  be 
described  in  such  a  way  as  to  indicate 
activities  outside  the  area  of  purchasing 
(e.g.,  a  marketing  representative),  such 
activities  must  be  analyzed  on  the  basis 
of  the  activities  performed  by  that 
employee.  If  a  person  performs  both 
purchasing  and  non-purchasing 
activities,  the  taxpayer  must  reasonably 
allocate  the  person's  labor  costs  between 
these  activities.  For  example,  a 
reasonable  allocation  is  one  based  on 
the  amount  of  time  the  person  spends 
on  each  activitv. 

(A)  'A-%  rule  for  allocating  labor 
costs.  A  taxpayer  may  elect  the  'A-% 
rule  for  allocating  labor  costs  of  persons 
performing  both  purchasing  and  non- 
purchasing  activities.  If  elected,  the 
taxpayer  must  allocate  the  labor  costs  of 


all  sucJi  persons  using  the  *rV-%  rule. 
Under  this  rule — 

(1)  If  less  than  one-third  of  a  person's 
activities  are  related  to  purchasii^,  none 
of  that  person's  labor  costs  are  allocatad 
topiuchasing; 

U)  If  more  than  two-thirds  of  a 
person's  activities  are  related  to 
purchasing,  all  of  that  person's  labor 
costs  are  allocated  to  purchasing;  and 

(3)  In  all  other  cases,  the  taxpayer 
must  reasonably  allocate  labor  costs 
between  purchasing  and  non- 
purchasing  activities. 

(B)  Example.  The  application  of 
paragraph  (c)(3)(ii)(A)  of  this  section 
may  be  illustrated  by  the  following 
example: 

Example.  Taxpayer  O  is  a  reseller  that 
employs  three  persons,  A,  B,  aod  C,  who 
peiimui  Ixith  purchasing  and  non- 
puicbasing  activities.  These  persons  spend 
the  fDlloDving  time  performing  purchasing 
activities:  A-25  %;  B-70  %;  and  C-50  %. 
Under  the  VS-Vi  rule.  Taxpayer  O  treats  none 
of  A's  labor  costs  as  ptircbasing  costs,  all  of 
B's  labor  costs  as  purchasing  costs,  and 
Taxpayer  O  allocates  SO  %  of  Cs  labor  costs 
as  purchasing  costs. 

(4)  Handling  costs — (i)  In  general. 
Handling  costs  include  costs 
attributable  to  processing,  assembling, 
repackaging,  transporting,  and  other 
similar  activities  with  respect  to 
property  acquired  for  resale,  provided 
the  activities  do  not  come  within  the 
meaning  of  the  term  produce  as  defined 
in  S  1.263A-2(a)(l).  Handling  costs  are 
generally  required  to  be  capitalized 
under  section  263A.  Under  this 
paragraph  (c)(4)(i),  however,  handling 
costs  incurred  at  a  retail  sales  facility  (as 
defined  in  paragraph  (c)(5)(ii)(B)  of  this 
section)  with  respect  to  property  sold  to 
retail  customers  at  the  facility  are  not 
required  to  be  capitalized.  Thus,  for 
example,  handling  costs  incurred  at  a 
retail  sales  facility  to  unload,  unpack, 
mark,  and  tag  goods  sold  to  retail 
customers  at  the  facility  are  not  required 
to  be  capitalized.  In  addition,  handling 
costs  incurred  at  a  dual-function  storage 
facility  (as  defined  in  paragraph 
(c)(5)(ii)(G)  of  this  section)  with  respect 
to  property  sold  to  customers  from  the 
facility  are  not  required  to  be  capitalized 
to  the  extent  that  the  costs  are  incurred 
with  respect  to  property  sold  in  on-site 
sales.  Handling  costs  attributable  to 
property  sold  to  customers  from  a  dual- 
function  storage  facility  in  on-site  sales 
are  determined  by  applying  the  ratio  in 
paragraph  (c)(5)(iii)(B)  of  this  section. 

(ii)  Plrocessing  costs.  Processing  costs 
are  the  costs  a  reseller  incurs  in  making 
minor  changes  or  alterations  to  the 
nature  or  form  of  a  product  acquired  for 
resale.  Minor  changes  to  a  product 
include,  for  example,  monogramming  a 


sweater,  altering  a  pair  of  pants,  and 
other  similar  activities. 

(iii)  Assembling  costs.  Generally, 
assembling  costs  are  costs  assodated 
yrith  inddental  activities  that  are 
necessary  in  readying  property  for  resale 
(e.g.,  attadiing  wheels  and  handlebars  to 
a  bicycle  acquired  for  resale). 

(iv)  Bepackaging  costs.  Repackaging 
costs  are  the  costs  a  taxpayer  incius  to 
package  property  for  sale  to  its 
customers. 

(v)  Transportation  costs.  Generally, 
transportation  costs  are  the  costs  a 
taxpayer  incurs  moving  or  shipping 
property  acqiiired  for  resale.  Tbese  costs 
indude  the  cost  of  dispatching  trucks; 
loading  and  unloading  shipments;  and 
sorting,  tagging,  and  marking  property. 
Transportation  costs  may  consist  of 
depredation  on  trucks  and  equipment 
and  the  costs  of  fuel,  insxtfance,  labor, 
and  similar  costs.  Generally, 
transp<Mlation  costs  required  to  be 
capitalized  include  costs  inclined  in 
transporting  property — 

(A)  From  the  vendor  to  the  taxpayer: 

(B)  From  one  of  the  taxpayer's  storage 
fadlities  to  another  of  its  storage 
facilities; 

(C)  From  the  taxpayer's  storage 
facility  to  its  retail  sales  fadlity; 

(D)  From  the  taxpayer's  retail  sales 
fadlity  to  its  storage  fadlity;  and 

(E)  From  one  of  the  taxpayer's  retail 
sales  fadlities  to  another  of  its  retail 
sales  fadlities. 

(vi)  Costs  not  considered  handling 
costs— (A.)  Distribution  costs.  IReservedl 

(B)  Delivery  of  custom-ordered  items. 
(Reserved] 

(C)  Repackaging  after  sale  occurs. 
(Reserved! 

(5)  Storage  costs — (i)  In  general. 
Generally,  storage  costs  are  capitalized 
under  section  263A  to  the  extent  they 
are  attributable  to  the  operation  of  an 
off-site  storage  or  warehousing  fadlity 
(an  off-site  storage  fadlity).  However, 
storage  costs  attributable  to  the 
operation  of  an  on-site  storage  facility 
(as  defined  in  paragraph  (c)(5)(ii)(A)  of 
this  section)  are  not  required  to  be 
capitalized  under  section  263A.  Storage 
costs  attributable  to  a  dual-function 
storage  fadlity  (as  defined  in  paragraph 
(c)(5)(ii)(G)  of  this  sedion)  must  be 
capitalized  to  the  extent  that  the 
fadlity's  costs  are  allocable  to  off-site 
storage. 

(ii)  Definitions — (A)  On-site  storage 
facility.  An  on-site  storage  fadlity  is 
defined  as  a  storage  or  waiehousing 
fadlity  that  is  physically  attached  to, 
and  an  integral  part  of,  a  retail  sales 
facility. 

(B)  Retail  sales  facility.  (1)  A  retail 
sales  fadlity  is  defined  as  a  fadlity 
where  a  taxpayer  sells  merchandise 
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exclusively  to  retail  customers  in  cm-site 
sales.  For  this  purpose,  a  retail  sales 
facility  includes  those  portions  of  any 
specific  retail  site— 

(j)  Which  are  customarily  associated 
with  and  are  an  integral  part  of  the 
operatims  of  that  retail  site; 

(ii)  Which  are  generally  open  each 
business  day  exclusively  to  retail 
customers: 

[Hi)  On  or  in  which  retail  customers 
normally  and  routinely  shop  to  select 
specific  items  of  merchandise:  and 

(iV)  Which  are  adjacent  to  or  in 
immediate  proximity  to  other  portions 
of  the  specific  retail  site. 

(2)  Thus,  for  example,  two  lots  of  an 
automobile  dealership  physically 
separated  by  an  alley  or  an  access  road 
would  generally  be  considered  one 
retail  sales  Cadlity.  provided  customers 
routinely  shop  on  both  of  the  lots  to 
select  the  specific  automobiles  that  they 
wish  to  acquire. 

(C)  An  integml  part  of  a  retail  sales 
facility.  A  storage  fecility  is  considered 
an  integral  part  of  a  retail  sales  facility 
when  the  storage  fedlity  is  an  essential 
and  indispens^le  part  of  the  retail  sales 
facility.  For  example,  if  the  storage 
facility  is  used  exclusively  for  filling 
orders  or  completing  sales  at  the  retail 
sales  fedlity.  the  storage  facility  is  an 
integral  part  of  the  retail  sales  facility. 

(D)  On-site  sales.  On-site  sales  are 
defined  as  sales  made  to  retail 
customers  physically  present  at  a 
facility.  For  example,  mail  order  and 
catalog  sales  are  made  to  customers  not 
physically  present  at  the  facility,  and 
thus,  are  not  on-site  sales. 

(E)  Retail  customer— {!)  In  general.  A 
retail  customer  is  defined  as  the  final 
purchaser  of  the  merchandise.  A  retail 
customer  does  not  include  a  person  who 
resells  the  merdiandise  to  others,  such 
as  a  contracts  or  manufiacturer  that 
incorporates  the  merchandise  into 
another  product  for  sale  to  customers. 

(2)  Certain  non-retail  customers 
treated  as  retail  customers.  For  purposes 
of  this  section,  a  non-retail  customer  is 
treated  as  a  retail  customer  with  respect 
to  a  particular  facility  if  the  following 
requirements  are  satisfied— 

(j)  The  non-retail  customer  purchases 
goods  under  the  same  terms  and 
conditions  as  are  available  to  retail 
cu^omers  (e.g..  no  special  discounts): 

(iii  The  non-retail  customer  purdiases 
goods  in  the  same  manner  as  a  retail 
customer  (e.g.,  the  non-retail  customer 
may  not  place  orders  in  advance  and 
must  come  to  the  fadllty  to  examine 
and  select  goods): 

(jii)  Retail  customers  shop  at  the 
facility  on  a  routine  basis  (i.e..  on  most 
business  days),  and  no  special  days  or 


hours  are  reserved  for  non-retail 
customers:  and 

(fV)  More  than  50  percent  of  the  gross 
sales  of  the  fadlity  are  made  to  retail 
customers. 

(F)  C^-site  storage  facility.  An  off-site 
storage  fadlity  is  defined  as  a  storage 
facility  that  is  not  an  on-site  storage 
facility. 

(G)  Dual-function  storage  facility.  A 
dual-function  storage  facility  is  defined 
as  a  storage  fadlity  that  serves  as  both 
an  off-site  storage  fadlity  and  an  on-site 
storage  fadlity.  For  example,  a  dual- 
function  storage  fadlity  would  include 
a  regional  warehouse  that  serves  the 
taxpayer's  separate  retail  sales  outlets 
and  also  contains  a  sales  outlet  therein. 
A  dual-function  storage  fadlity  also 
includes  any  fadlity  where  safes  are 
made  to  retail  customers  in  on-site  sales 
and  to — 

[J)  Retail  customers  in  sales  that  are 
not  on-site  sales:  or 

[2)  Other  customers. 

(iii)  Treatment  of  storage  costs 
incurred  at  a  dual-function  storage 
facility— {A]  In  general.  Storage  costs 
assodated  with  a  dual-function  storage 
facility  must  be  allocated  between  the 
off-site  storage  function  and  the  on-site 
storage  function.  To  the  extent  that  the 
dual-function  storage  fadiity's  storage 
costs  are  allocable  to  the  off-site  storage 
function,  they  must  be  capitalized.  To 
the  extent  that  the  dual-function  storage 
facility's  storage  costs  are  allocable  to 
the  on-site  storage  function,  they  are  not 
reouired  to  be  capitalized. 

(B)  Dual-functton  storage  faeiUty 
allocation  ratio— {!)  In  general.  Storage 
costs  associated  with  a  dual-fiindion 
storage  fadlity  must  be  allocated 
between  the  off-site  storage  fundion  and 
the  on-site  storage  function  using  the 
ratio  of— 

(i)  Gross  on-site  sales  of  the  fadlity 
(i.e..  gross  sales  of  the  fadlity  made  to 
retail  customers  visiting  the  premises  in 
person  and  purchasing  merchandise 
stored  therein);  to 

(ij)  Total  gross  sales  of  the  facility.  For 
this  purpose,  the  total  gross  sales  of  the 
fadlity  indude  the  value  of  items 
shipped  to  other  fadlities  of  the 
taxpayer. 

[2)  illustration  of  ratio  allocation.  For 
example,  if  a  dual-function  storage 
fadiity's  on-site  sales  are  40  percent  of 
the  total  gross  sales  of  the  facility,  then 
40  percent  of  the  fadiity's  storage  costs 
are  allocable  to  the  on-site  storage 
function  and  are  not  required  to  be 
capitalized  under  section  263A. 

(J)  Appropriate  adjustments  for  other 
uses  of  a  dual-function  storage  facility. 
Prior  to  computing  the  allocation  ratio 
in  paragraph  (c)(5)(iii)(B)  of  this  section, 
a  taxpayer  must  apply  the  prindples  of 


paragraph  (c)(5)(iv)  of  this  section  in 
determining  the  portion  of  the  facility 
that  is  a  dual-function  storage  facility 
(and  the  costs  attribut^ie  to  such 
portion). 

(C)  De  minimis  90-10  rule  for  dual- 
function  storage  facilities.  If  90  percent 
or  more  of  the  costs  of  a  fadlity  are 
attributable  to  the  on-site  storage 
function,  the  entire  storage  fadlity  is 
deemed  to  be  an  on-site  storage  facility. 
In  contrast,  if  10  percent  or  less  of  the 
costs  of  a  storage  facility  are  attributable 
to  the  on-site  storage  function,  the  entire 
storage  facility  is  deemed  to  be  an  off- 
site  storage  facility. 

(iv)  Costs  not  attributable  to  an  off- 
site  storage  facility.  To  the  extent  that 
costs  incurred  at  an  off-site  storage 
facility  are  not  properly  allocable  to  the 
taxpayer's  storage  fundion,  the  costs  are 
not  accounted  for  as  off-site  storage 
costs.  For  example,  if  a  taxpayer  has  an 
office  attached  to  its  off-site  storage 
facility  where  work  unVelated  to  the 
storage  function  is  performed,  such  as  a 
sales  office,  costs  associated  with  this 
office  are  not  off-site  storage  costs. 
However,  if  a  taxpayer  uses  a  portion  of 
an  off-site  storage  facility  in  a  manner 
related  to  the  storage  fundion,  for 
example,  to  store  equipment  or  supplies 
that  are  not  offered  for  sale  to 
customers,  costs  associated  with  this 
portion  of  the  facility  are  off-site  storage 
costs. 

(v)  Examples.  The  provisions  of  this 
paragraph  (c)(S)  are  illustrated  by  the 
following  examples: 

Example  I.  Catalog  or  mail  order  center. 
Taxpayer  P  operates  a  mail  order  catalog 
business.  As  part  of  its  Inisiness.  P  stores 
merchandise  for  shipment  to  customers  who 
purchase  the  merchandise  through  orders 
placed  by  telephone  or  mail.  P's  storage 
facility  is  not  an  on-site  storage  facility 
because  no  on-site  sales  are  made  at  the 
facility. 

Example  2.  PotAed-ttock  facility.  Taxpayer 
Q  maintains  a  pooled-stock  fecility,  which 
functions  as  a  back-up  regional  storage 
facility  for  Q's  retail  sales  outlets  in  the 
nearby  area.  Q's  pooled  stock  facility  is  an 
o^-site  storage  facility  because  it  is  neither 
physically  attached  to  nor  an  integral  part  of 
a  retail  sales  facility. 

Example  3.  Wholesale  warehouse. 
Taxpayer  R  operates  a  wholesale  warehouse 
where  wholesale  sales  are  made  to  customers 
physically  present  at  the  facility.  R's 
customers  resell  the  goods  they  purchase 
from  R  to  final  retail  customers.  Because  no 
retail  sales  are  conducted  at  the  facility,  all 
storage  costs  attributable  to  R's  wholeule 
warehouse  must  be  capitalized. 

(d)  Simplified  resale  method— {1) 
Introduction.  This  paragraph  (d) 
provides  a  simplified  method  for 
determining  the  additional  sedion  263A 
costs  properly  allocable  to  property 
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•oquirad  for  nUim  utd  otber  eligibl* 
prop«ty  on  band  M  the  and  of  ue 
ta:m>i«Taar. 

(2)  EJigible  pmperty.  Ganarally.  the 
simplified  renle  method  is  only 
avaiM>le  to  a  trade  or  business 
exdiuively  engaged  in  resale  activities. 
However,  certain  lesellers  with  property 
produced  as  a  rasuh  of  de  minimis 
production  activities  or  property 


produced  under  contract  may  elect  the 
simplified  resale  method,  as  described 
in  paragraph  (a)(4)  of  this  section. 
Eligible  property  for  purposes  of  the 
simplified  resale  method,  therefore, 
includes  any  real  or  personal  property 
described  in  section  1221(1)  that  is 
acquired  for  resale  and  any  eligible 
property  (within  the  meaning  of 


f  1.263A-2(b)(2))  that  is  described  in 
paragraph  (a)(4)  of  this  section. 

{'^Simplified  resale  method  without 
historic  absorption  ratio  election — (i) 
General  allocation  formula— (A)  In 
general.  Under  the  simplified  resale 
method,  the  additional  section  263A 
costs  allocable  to  eligible  property 
remaining  on  hand  at  the  close  of  the 
taxable  year  are  computed  as  follows: 


Combined  absorption  ratio  x  section  471  costs  remaining  on  hand  at  year  end 


(B)  Effect  (^allocation.  The  resulting 
product  under  the  general  allocation 
formula  is  the  additional  section  263A 
costs  that  are  added  to  the  taxpayer's 
ending  section  471  costs  to  determine 
the  section  263A  costs  that  are  , 
capitalized. 

[Q  Defimtions— <1)  Cmnbinea 
absorption  ratio.  The  combined 
absorption  ratio  is  defined  as  the  sum  of 
the  storage  and  handling  costs 
absorption  ratio  as  defined  in  paragraph 
(dK3Ki)(D)  of  this  section  and  the 
purchasing  costs  absorption  ratio  as 
defined  in  paragraph  (d)(3)(i)(E)  of  this 
section. 


[2)  Section  471  costs  remaining  on 
hand  at  year  end.  Section  471  costs 
remaining  on  hand  at  year  end  are 
generally  mean  the  section  471  costs,  as 
defined  in  S  1.263A-l(d)(2),  that  the 
taxpayer  incun  during  its  current 
taxable  year,  whick  remain  in  its  ending 
inventory  or  are  otherwise  on  hand  at 
year  end.  For  LIFO  inventories  of  a 
taxpayer,  the  section  471  costs 
remaining  on  hand  at  yeer  end  means 
the  increment,  if  any,  for  the  current 
year  stated  in  terms  of  section  471  co^s. 
See  paragraph  (d)(3)(ii)  of  this  section 
for  special  rules  applicable  to  UFO 


taxpayers.  Except  as  otherwise  provided 
in  this  section  or  in  §  1.263A-1  or 
1.263A-2,  additional  section  263 A  costs 
that  are  allocated  to  inventories  on  hand 
at  the  close  of  the  taxable  year  under  the 
simplified  resale  method  of  this 
paragraph  (d)  are  treated  as  inventory 
costs  for  all  purposes  of  the  Internal 
Revenue  Code. 

(D)  Storage  and  handling  costs 
absorption  ratio. 

[1]  Under  the  simplified  resale 
method,  the  storage  and  handling  costs 
absorption  ratio  is  determined  as 
follows: 


Current  year's  storage  and  handling  costs 
Beginning  inventory  plus  current  year's  purchases 


(2) -Current  year's  storage  and 
handling  costs  are  defined  as  the  total 
storage  costs  plus  the  total  handling 
costs  incurred  during  the  taxable  year 
that  relate  to  the  taxpayer's  property 
acquired  for  resale  and  other  eligible 
property.  See  paragraph  (c)  of  this 
section,  which  discusses  storage  and 
handling  costs.  Stcnage  and  handling 
costs  must  include  the  amount  of 
allocable  mixed  service  costs  as 
described  in  paragraph  (d)(3)(iXF)  of 


(2)  Currant  year's  piirchasing  costs  are 
defined  as  the  total  purchasing  costs 
incurred  during  the  taxable  year  that 
relate  to  the  taxpayer's  property 
acquired  for  reMle  and  eligible  property. 
See  paragraph  (c)(3)  of  this  section, 
which  discusses  purchasing  costs. 
Purchasing  costs  must  include  the 
amount  of  allocable  mixed  SOTvioe  costs 
determined  in  paragraph  (d)(3Xi)(F)  of 
this  section.  Current  year's  purchases 


this  section.  Beginning  inventory  in  the 
denominator  of  the  storage  and  handling 
costs  absorption  ratio  refera  to  the 
section  471  costs  of  any  property 
acquired  for  resale  or  other  eligible 
property  held  by  the  taxpayer  as  of  the 
beginning  of  the  taxable  year.  Current 
year's  purchases  generally  mean  the 
taxpayer's  section  471  costs  incurred 
with  respect  to  purchases  of  property 
acquired  for  resale  during  the  current 
taxable  year.  In  computing  the 

Current  year's  purchasing  costs 
Current  year's  purchases 

generally  mean  the  taxpayer's  section 
471  costs  incurred  with  respect  to 
purchases  of  property  acquired  for 
resale  during  the  current  taxable  year. 
[F)  Allocmie  mixed  service  costs.  (2) 
If  a  taxpayer  allocates  its  mixed  service 
costs  to  purchasing  costs,  storage  costs, 
and  handling  costs  using  a  method 
described  inj  1.263A-l(g](4),  the 
taxpayer  is  not  required  to  determine  its 
allocable  mixed  service  costs  under  this 


denominator  of  the  storage  and  handling 
costs  absorption  ratio,  a  taxpayer  using 
a  dollar-value  LIFO  method  of 
accounting,  must  state  beginning 
inventory  amounts  using  the  LIFO 
carrying  value  of  the  inventory  and  not 
current-year  doUara. 

(E)  Purchasing  costs  absorption  ratio. 
(1)  Under  the  simplified  resale  method, 
the  purchasing  costs  absorption  ratio  is 
determined  as  follows: 


paragraph  (d)(3)(i)(F).  However,  it  the 
taxpayer  uses  the  simplified  service  cost 
method,  the  amoimt  of  mixed  service 
costs  allocated  to  and  included  in 
purchasing  costs,  storage  costs,  and 
handling  costs  in  the  absorption  ratios 
in  paragraphs  (d)(3)(i)  (D)  and  (E)  of  this 
section  is  determined  as  follows: 


UMI 
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Labor  costs  allocable  to  activity    ^     ,     .     . 

= — rr-r X  Total  mixed  service  cos»s 

Total  labor  costs 


U)  Labor  costs  allocable  to  activity  are 
defined  as  the  total  labor  costs  allocable 
to  each  particular  activity  (i.e., 
purchasing,  handling,  and  stcH«ge), 
excluding  labor  costs  included  in  mixed 
service  costs.  Total  labor  costs  are 
defined  as  the  total  labor  costs 
.  (excluding  labor  costs  included  in 
mixed  service  costs)  that  are  incurred  in 
the  taxpayer's  trade  or  business  during 
the  taxid>le  year.  See  §  1.263A-l(h)(6) 
for  the  definition  of  total  mixed  service 
costs. 

(ii)  UFO  taxpayers  electing  simplified 
resale  metho<(—{A)  In  general.  Under 
the  simplified  resale  method,  a  taxpayer 
using  a  LIFO  method  must  calculate  a 
particular  year's  index  (e.g.,  under 
§  1.472-8(e))  without  regvd  its 
additional  section  263A  costs.  Similarly, 
a  taxpayer  that  adjusts  current-year 
costs  by  applicable  indexes  to  determine 
whether  there  has  been  an  inventory 
increment  or  decrement  in  the  current 
year  for  a  particular  UFO  pool  must 
disregard  the  additional  section  263A 
costs  in  making  that  determination. 

(B)  UFO  increment.  If  the  taxpayer 
determines  there  has  been  an  inventory 
increment,  the  taiqMyer  must  state  the 
amount  of  the  increment  in  current-year 
dollars  (stated  in  terms  of  section  471 
costs).  "The  taxpayer  then  multipUes  this 
amount  by  the  combined  absorption 
ratio.  The  resulting  product  is  the 
additional  section  263A  costs  that  must 
be  added  to  the  taxpayer's  increment  for 


the  year  stated  in  terms  of  section  471 
costs. 

(C)  UFO  decrement.  If  the  taxpayer 
determines  there  has  been  an  inventory 
decrement,  the  taxpayer  must  state  the 
amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  LIFO  layer  has  beisn  invaded. 
The  additional  section  263A  costs 
incurred  in  prior  years  that  are 
applicable  to  the  decrement  are  charged 
to  cost  of  goods  sold.  The  additional 
section  263A  costs  that  are  applicable  to 
the  decrement  are  determined  by 
multiplying  the  additional  section  263A 
costs  allocated  to  the  layer  of  the  pool 
in  which  the  decrement  occurred  by  the 
ratio  of  the  decrement  (excluding 
additional  section  263A  costs)  to  the 
section  471  costs  in  the  layer  of  that 
I>ool. 

(iii)  Permissible  variations  of  the 
simplified  resale  method.  The  following 
variations  of  the  simplified  resale 
method  are  permitted: 

(A)  The  exclusion  of  banning 
inventories  fiom  the  denominator  in  the 
storage  and  handling  costs  absorption 
ratio  formula  in  paragraph  (d)(3)(i)(D)  of 
this  section:  or 

(B)  Multiplication  of  the  storage  and 
handling  costs  absorption  ratio  in 
paragraph  (d)(3)(i)(D)  of  this  section  by 
the  total  of  section  471  costs  included 
in  a  LIFO  taxpayer's  ending  inventory 
(rather  than  just  the  increment,  if  any. 
experienced  by  the  UFO  taxpayer 


during  the  taxable  year)  for  purposes  of 
determining  capitalizable  storage  and 
handling  costs. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (d)(3)  are  illustrated  by  the 
following  examples: 

Example  I.  FIFO  inventory  method,  (i) 
Taxpayer  S  uses  the  FIFO  method  of 
accounting  for  inventories.  S's  beginning 
inventory  for  1994  (all  of  which  was  sold 
during  1994)  was  $2,100,000  (cxmsisting  of 
$2,000,000  of  section  471  costs  and  $100,000 
of  additional  section  263  A  costs).  During 
1994.  S  makes  purchases  of  SI  0.000,000.  In 
addition,  S  incurs  purchasing  costs  of 
$460,000.  ftonge  cosU  of  $1 10.000.  and 
handling  costs  of  $90,000.  S's  purchases 
(section  471  costs)  remaining  in  ending 
inventory  at  the  end  of  1994  are  $3.000,00a 

(ii)  In  1994.  S  incurs  $400,000  of  total 
mixed  service  costs  and  $1 ,000,000  of  tola! 
lal>or  costs  (excluding  labor  costs  included  in 
mixed  service  costs).  In  addition.  S  incurs  the 
following  labor  costs  (excluding  lat>or  costs 
included  in  mixed  isrvic» costs): 
purchasing— $100,000,  storage— $200,000, 
and  handling— $200,000.  Accordingly,  the 
following  mixed  aervioe  costs  must  be 
included  in  purchasing  costs,  storage  costs, 
and  handling  costs  as  capitalizable  mixed 
service  costs:  purchasing —  $40,000 
(($100,000  divided  by  $1,000,000)  multiplied 
by  $400,000):  ston«»-$SO,000  (($200,000 
divided  by  $1,000,000)  multiplied  by 
$400,000):  and  handling—  $80,000 
(($200,000  divided  by  $1,000,000)  multiplied 
by  $400,000). 

(iii)  S  computes  its  purchasing  costs 
absorption  ratio  for  1994  as  follows: 


1994  purchasing  costs     $460.000  ■♦•  $40.000 
1994  purchases      "       $10,000,000 

$500,000 


$10,000,000 
=  5.0% 


(iv)  S  computes  its  storage  and  handling 
costs  absorptim  ratio  for  1994  as  follows: 
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Storage  and  handling  costs 

Beginning  inventoiy  plus  1994  purchases 


($1 10.000  -¥  $80.000)  -I-  ($90.000  -l-  $80.000) 

$2,000,000  +  $10,000,000 
$190.000  •H$170.000 
$12,000,000 
$360,000 


$12,000,000 
=  \0% 


(▼)  S's  combined  abtorption  ntio  U  8.0  %. 
or  the  ram  of  tlM  purchasing  c(»ts  diMrption 
ratio  (5.0  %)  and  the  starage  and  handling 


coets  absorptian  ratio  (3.0  %).  Under  the 
simplified  resale  method,  S  determines  the 
additional  section  263A  cosU  allocable  to  iU 


ending  inventory  by  multiplying  the 
combined  absorption  ratio  by  its  section  471 
costs  with  respect  to  current  year's  purchases 
remaining  in  ending  inventory: 


Additional  section  263A  costs  =  8.0%  x  $3,000,000  =  $240,000 


(vi)  S  adds  this  $240^)00  to  the  $3,000,000 
of  purchases  remaining  in  its  ending 
inventory  to  determine  its  total  ending  FIFO 
inventory  of  $3,240,000. 

Example  2.  UFO  inventmy  method,  (i) 
Taxpayer  T  usee  a  dollar-value  UFO 
inventory  method.  T»  beginning  inventory 
for  1994  is  $2,100,000  (omsisting  of 
$2,000,000  of  section  471  costs  and  $100,000 
of  additional  section  263  A  costs).  During 
1994,  T  makes  purchases  of  $10,000,000.  In 
addition,  T  incurs  purchasing  costs  of 
$460,000,  storage  costs  of  $110,000.  and 
handling  casta  of  $gO,00a  Ts  1994  UFO 
increment  U  $1,000,000  ($3,000,000  of 
section  471  costo  in  ending  inventory  less 
$2,000,000  of  section  471  costa  in  b^inning 
inventory). 

(U)  In  1994.  T  incun  $400,000  of  total 
mixed  service  coeta  and  $1,000,000  of  total 
labor  casta  (excluding  labor  coeta  included  in 
mixed  service  costa).  In  addition,  T  incurs 
the  following  labor  costa  (excluding  labor 
costo  included  in  mixed  service  coeta): 
purchasing— $100,000,  storage— $200,000. 
and  handling— $200,000.  Accordingly,  the 


following  mixed  service  costa  must  be 
included  in  purchasing  costo,  storage  costo, 
and  handling  costo  as  capitalizable  mixed 
service  costo:  purchasing — $40,000 
(|$100,000  divided  by  $1,000,000]  multiplied 
I9  $400,000);  storage—  $80,000  ([  $200,000 
divided  by  $1,000,000]  multiplied  by 
$400,000):  and  handling—  $80,000  (( 
$200,000  divided  by  $1,000,000)  multiplied 
by  $400,000). 

(iii)  Based  on  these  iscts,  T  determines  that 
it  has  a  combined  absorption  ratio  of  8.0  %. 
To  determine  the  additional  section  263A 
costo  allocable  to  ito  ending  inventory,  T 
multiplies  ito  combined  absorption  ratio  (8.0 
%)  by  the  $1,000,000  UFO  increment.  Thus, 
Ts  additional  section  263A  costs  allocable  to 
ito  ending  inventory  are  $80,000  ($1 ,000,000 
multiplied  by  8.0  %).  This  $80,000  to  added 
to  the  $1,000,000  to  determine  a  total  1994 
UFO  increment  of  $1,080,000.  T's  ending 
inventory  U  $3,180,000  (its  beginning 
inventory  of  $2,100,000  plus  the  $1,080,000 
increment). 

(iv)  In  1995.  T  sells  one-half  of  the 
inventory  in  ito  1994  UFO  increment.  T  must 


include  in  ito  cost  of  goods  sold  for  1995  the 
amount  of  additional  section  263  A  costs 
relating  to  this  inventory,  i.e.,  one-half  of  the 
$80,000  additional  section  263A  costs 
capitalized  in  1994  ending  inventory,  or 
$40,000. 

Example  3.  UFO  Pools,  (i)  Taxpayer  U 
begins  ito  business  in  1994,  and  adopto  the 
I^FO  inventory  method.  During  1994,  U 
inakes  purchases  of  $10,000,  and  incurs  $400 
of  purchasing  costo,  $350  of  storage  costo  and 
$250  of  handling  costo.  U's  purchasing  costo. 
storage  costs,  and  handling  costs  include 
their  proper  allocable  share  of  mixed  service 
costo. 

(ii)  U  computes  ito  purchasing  costo 
absorption  ratio  for  1994,  as  follows: 

1994  purchasing  costs       $400 
1994  purchases      "  $10,000 
=  4.0% 

(iii)  U  computes  ito  storage  and  handling 
costs  absorption  ratio  for  1994,  as  follows: 


1994  storage  and  handling  costs 
Beginning  inventoiy  plus  1994  purchases 


$350 +  $250 
$0-l-$10.000 

$600 
$10,000 
=  6.0% 


(iv)  ITs  combined  absorption  ratio  is  10%, 
or  the  sum  of  the  purchasing  costo  absorption 
ratio  (4.0%)  and  tlw  storage  and  handling 


costo  absorption  ratio  (6.0%).  At  the  end  of 
1994,  U's  ending  inventory  included  $3,000 
of  current  year  purchases,  contained  in  three 


UFO  pools  (X,  Y,  and  Z)  as  shown  below. 
Under  the  simplified  resale  method,  U 
computes  its  ending  inventoiy  fior  1994  as 
follows: 


1994 


EiNfng 
1904  widkiQ 


471  costs 
ssclon2e3A 


(10%) 


>•••••••«••••••••••■•••••« 


ToW 


$3,000 
300 


3.300 


$1,600 
160 


1.760 


$600 

60 


660 


$800 

80 


880 


UMI 
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(v)  During  1995.  U  make*  purchases  of 
$2,000  as  shown  below,  and  incurs  $200  of 
purchasing  costs.  $325  of  storage  costs  and 
$175  of  handling  costs.  U's  purchasing  costs, 
storage  costs,  and  handling  costs  include 
their  proper  share  of  mixed  service  costs. 
Moreover.  U  sold  goods  from  pools  X.  Y.  and 


Z  having  a  toUl  cost  of  $1,000.  U  computes 
its  ending  inventory  for  1995  as  follows. 

(vi)  U  computes  its  purchasing  costs 
absorption  ratio  for  1995: 

1995  purchasing  costs      $200 
1995  purchases       ~  $2,000 
=  10.0% 


(vii)  U  computes  iU  storage  and  handling 
^sts  absorption  ratio  for  1995: 


1995  Storage  and  handling  costs 
Beginning  inventory  plus  1995  purchases 


$325  +  5175 
$3.000 +  $2,000 

^  $500    - 
$5,000 

=  10.0% 


(viii)  U's  combined  ebsorplion  ratio  is 
20.0%.  or  the  sum  cf  the  purchasing  costs 


absorption  ratio  (10.0%)  and  the  storage  and 
handling  costs  absorption  ratio  (10.0%). 


__^____ ^995 

BeginnJng  section  471  costs „ 

1995  section  471  costs 

Section  471  cost  of  goods  soW 

1995  ending  section  471  costs 

Consisting  of: 

1994  layer 

1995  layer 

Additionai  section  263A  costs: 

1994  (10%)  

1995  (20%)  

1995  ending  inventory 


Total 


$3,000 

2,000 

(1.000) 


4.000 

2,800 
1,200 


4.000 

280 
240 


520 
4,520 


$1,600 
1.500 
(300) 


2.800 

1.600 
1.200 


2.800 

160 
240 


400 
3.200 


$600 

300 

(300) 


600 


600 


600 


60 


60 
660 


$800 

200 

(400) 


600 


600 


600 


60 


60 
660 


(ixUn  1995.  U  experiences  a  $200 
decrement  in  Pool  Z.  Thus.  U  roust  charge 
the  addiiiona!  section  263A  costs  incurred  in 
prior  years  applicable  to  the  decrement  to 
1995*3  cost  of  goods  sold.  To  do  so.  U 
determines  a  ratio  by  dividing  the  decrement 
by  the  section  471  costs  Ln  the  1994  layw 
($200  divided  by  $800.  or  25%).  U  then 
multiplies  this  ratio  (25%)  by  the  additional 
section  253 A  costs  in  the  1994  layer  ($80)  to 
determine  the  additional  section  263A  costs 
applicable  to  the  decrement  ($20).  Therefore. 
$20  is  taken  into  account  by  U  in  1995  as  part 
of  its  cost  of  goods  sold  ($80  multiplied  by 
25%). 


(4)  Simplified  resale  method  with 
historic  absorption  ratio  election — (i)  In 
general.  This  paragraph  (d)(4)  permits 
resellers  using  the  simplified  resale 
method  to  elect  a  historic  absorption 
ratio  in  determining  additional  section 
263A  costs  allocable  to  eligible  property 
remaining  on  hand  at  the  close  of  their 
taxable  years.  Except  as  provided  in 
paragraph  {d)(4)(v)  of  this  section,  a 
taxpayer  may  only  make  a  historic 
absorption  ratio  election  if  it  has  used 
the  simplified  resale  method  for  three  or 
more  consecutive  taxable  years 


immediately  prior  to  the  year  of 
election.  The  historic  absorption  ratio  is 
used  in  lieu  of  an  actual  combined 
absorption  ratio  computed  under 
paragraph  (d)(3)(i)(C)(7)  of  this  section 
and  is  based  on  costs  capitalized  by  a 
taxpayer  during  its  test  period.  If 
elected,  the  historic  absorption  ratio 
must  be  used  for  the  qualifying  period 
described  in  paragraph  (d)(4)(ii)(C)  of 
this  section. 

(ii)  Operating  rules  and  definitions — 
(A)  Historic  absorption  ratio.  [1)  The 
historic  absorption  ratio  is  equal  to  the 
following  ratio: 


Additional  section  263A  costs  incurred  during  the  test  period 
Section  471  costs  incurred  during  Jjie  test  period 


[2)  Additional  section  263A  costs 
incurred  during  the  test  period  are 
defined  as  the  sum  of  the  products  of 
the  combined  abscHption  ratios  (defined 


in  paragraph  (d)(3){i)(C)(7)  of  this 
section)  multiplied  by  a  taxpayer's 
section  471  costs  incurred  with  respect 


to  purchases,  for  each  taxable  year  of  the 
test  period. 

(J)  Section  471  costs  incurred  during 
the  test  period  mean  the  section  471 


42232       FadanI  Ragisler  /  Vol.  58.  No.  151  /  Monday.  August  9.  1993  /  Rules  and  Regulations 


UMI 


cosU  dewTibed  in  S  1.263A-1(d)(2)  that 
a  taxpayer  incur*  generally  with  respect 
to  its  purchases  during  the  test  period 
described  in  paragraph  (d)(4)(ii)(B)  of 
this  section. 

(B)  Test  period— (1)  In  general.  The 
test  period  is  generally  the  three  taxable- 
year  period  immediately  prior  to  the 
taxable  year  that  the  historic  absorption 
ratio  is  elected. 

{2)  Updated  tpst  period.  The  test 
period  Begins  again  with  the  beginning 
of  the  first  taxable  year  after  the  close  of 
a  qualifying  period  (as  defined  in 
paragraph  (d)(4)(ii)(C)  of  this  section). 
This  new  test  period,  the  updated  test 
period,  is  the  three  taxable-year  period 
oeginning  with  the  first  taxable  year 
after  the  close  of  the  qualifying  period. 

(C)  Qualifying  period — (7)  In  general. 
A  qualifying  period  includes  each  of  the 
first  five  taxable  years  beginning  with 
the  first  taxable  year  after  a  test  period 
(or  ufKiated  test  period). 

{2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
combined  absorption  ratio  under  the 
simplified  resale  method.  If  the  actual 
combined  absorption  ratio  computed  for 
this  taxable  year  (the  recomputation 
year)  is  within  one-half  of  one 
percentage  point  (plus  or  minus)  of  the 
historic  absorption  ratio  used  in 
determining  capitalizable  costs  for  the 
qualifying  period  (i.e.,  the  previous  five 
taxable  years),  the  qualifying  period 
must  be  extended  to  include  the 
recomputation  year  and  the  following 
five  taxable  years,  and  the  taxpayer 
must  continue  to  use  the  historic 
absorption  ratio  throughout  the 
extended  qualifying  period.  If,  however, 
the  actual  combined  absorption  ratio 
computed  for  the  recomputation  year  is 
not  within  one-half  of  one  percentage 
point  (plus  or  minus)  of  the  historic 
absorption  ratio,  the  taxpayer  must  use 
actual  combined  absorption  ratios 
beginning  with  the  recomputation  year 
under  the  simplified  resale  method  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
refarencs  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
recomputation  year. 


(iii)  Method  of  accounting — (A) 
Adoption  and  use.  The  election  to  use 
the  historic  absorption  ratio  is  a  method 
of  accounting.  A  taxpayer  using  the 
simplified  resale  method  may  elect  the 
historic  absorption  ratio  in  any  taxable 
year  if  permitted  under  this  paragraph 
(d)(4),  provided  the  taxpayer  has  not 
obtained  the  Commissioner's  consent  to 
revoke  the  historic  absorption  ratio 
election  within  its  prior  six  taxable 
years.  The  election  is  to  be  efiiscted  on 
a  cut-off  basis,  and  thus,  no  adjustment 
under  section  481(a)  is  required  or 
permitted.  The  use  of  a  historic 
absorption  ratio  has  no  effect  on  other 
methods  of  accounting  adopted  by  the 
taxfMyer  and  used  in  conjunction  with 
the  simplified  resale  method  in 
determining  its  section  263A  costs. 
Accordingly,  in  computing  its  actual 
combined  absorption  ratios,  the 
taxpayer  must  use  the  same  methods  of 
accounting  used  in  computing  its 
historic  absorption  ratio  during  its  most 
recent  test  period  unless  the  taxpayer 
obtains  the  consent  of  the 
Commissioner.  Finally,  for  purposes  of 
this  paragraph  (d)(4](iii)(A),  the 
recomputation  of  the  historic  absorption 
ratio  during  an  updated  test  period  and 
the  change  from  a  historic  absorption 
ratio  to  an  actual  combined  absorption 
ratio  during  an  updated  test  period  by 
reason  of  the  requirements  of  this 
paragraph  (d)(4)  are  not  considered 
changes  in  methods  of  accounting  under 
section  446(e)  and.  thus,  do  not  require 
the  consent  of  the  Commissioner  or  any 
adjustments  under  section  481(a). 

(B)  Revocation  of  election.  A  taxpayer 
may  only  revoke  its  election  to  use  the 
historic  absorption  ratio  with  the 
consent  of  the  Commissioner  in  a 
manner  prescribed  under  section  446(e) 
and  the  regulations  thereunder.  Consent 
to  the  change  for  any  taxable  year  that 
is  included  in  the  qualifying  period  (or 
an  extended  qualifying  period)  will  be 
granted  only  upon  a  showing  of  unusual 
circumstances. 

(iv)  Reporting  and  recordkeeping 
requirements — (A)  Reporting.  A 
taxpayer  making  an  election  under  this 
paragraph  (d)(4)  must  attach  a  statement 
to  its  federal  income  tax  return  for  the 
taxable  year  in  which  the  election  is 
made  showing  the  actual  combined 


absorption  ratios  determined  under  the 
simplified  resale  method  during  its  first 
test  period.  This  statement  must 
disclose  the  historic  absorption  ratio  to 
be  used  by  the  taxpayer  during  its 
qualifying  period.  A  similar  statement 
must  be  attached  to  the  federal  income 
tax  return  for  the  first  taxable  year 
within  any  subsequent  qualifying  period 
(i.e.,  after  an  updated  test  period). 

(B)  Recordkeeping.  A  taxpayer  must 
maintain  all  appropriate  records  and 
details  supporting  the  historic 
absorption  ratio  until  the  expiration  of 
the  statute  of  limitations  for  the  last  year 
for  which  the  taxpayer  applied  the 
(MUlicular  historic  absorption  ratio  in 
determining  additional  section  263A 
costs  capitalized  to  eligible  property. 

(v)  Transition  rules.  Taxpayers  will  be 
permitted  to  elect  a  historic  absorption 
ratio  in  their  first,  second,  or  third 
taxable  year  beginning  after  December 
31, 1993,  under  such  terms  and 
conditions  as  may  be  prescribed  by  the 
Commissioner.  Taxpayers  are  eligible  to 
make  an  election  under  these  transition 
rules  whether  or  not  they  previously 
used  the  simplified  resale  method.  A 
taxpayer  making  such  an  election  must 
recompute  (or  compute)  its  additional 
section  263A  costs,  and  thus,  its  historic 
absorption  ratio  for  its  first  test  period 
as  if  the  rules  prescribed  in  this  section 
and  §§  1.263A-1  and  1.263A-2  had 
applied  throughout  the  test  period. 

(vi)  Example.  The  provisions  of  this 
paragraph  (d)(4)  are  illustrated  by  the 
following  example: 

Example,  (i)  Taxpayer  V  uses  the  FIFO 
method  of  accounting  for  inventories  and  in 
1994  elects  to  use  the  historic  absorption 
ratio  with  the  simplifled  resale  method.  After 
recomputing  its  additional  section  263A 
costs  in  accordance  with  the  transition  niles 
of  paragraph  (d)(4)(v)  of  this  section,  V 
identifies  the  following  costs  incurred  during 
the  test  period: 
1991: 

Add'I  section  263A  costs — S100 

Section  471  costs — S3,0(XI 
1992: 

Add'I  section  263A  costs— 200 

Section  471  costs— 4.000 
1993: 

Add'I  section  263A  costs — 300 

Section  471  costs— 5,000 

(ii)  Therefore,  V  computes  a  5%  historic 
absorption  ratio  determined  as  follows: 


Historic  absorption  ratio  - 


$l(X)-t-200-t-300      ^    $600 
$3,000  +  4,000  +  5.000  "  $  1 2.000 


=  5% 
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(iii)  In  1994.  V  incurs  $10,000  of  (action 
471  cost!  of  which  $3,000  remain  in 
invsntory  at  th«  end  of  the  year.  Under  the 


simplified  resale  method  using  a  historic 
absorption  ratio,  V  determines  the  additional 
section  263A  costs  allocable  to  its  ending 


inventory  by  multiplying  its  historic  ratio 
(S%)  by  the  section  471  costs  remaining  in 
Its  ending  inventory: 


Additional  section  263 A  costs  =  5%  x  $3,000  =  $  1 50 


(iv)  To  determine  its  ending  inventory 
under  section  263A.  V  adds  the  additional 
section  263A  costs  allocable  to  ending 
inventory  to  its  section  471  costs  remaining 
in  ending  inventory  (S3.1SO=Sl5&f$3.000). 
The  balance  of  V's  additional  section  263 A 
costs  incurred  during  1994  is  taken  into 
account  in  1994  as  part  of  V's  cost  of  goods 
sold. 

(v)  V's  qualifying  period  ends  as  of  the 
close  of  its  1998  taxable  year.  Therefore,  1999 
is  a  recomputation  year  in  which  V  must 
compute  its  actual  combined  absorption 
ratio.  V  determines  its  actual  absorption  ratio 
Cor  1999  to  be  5.25%  and  compares  that  ratio 
to  its  historic  absorption  ratio  (5.0%). 
Therefore,  V  must  continue  to  use  its  historic 
absorption  ratio  of  5.0%  throughout  an 
extended  qualifying  period.  1999  through 
2004  (the  recomputation  year  and  the 
following  five  taxable  years). 

(vi)  If.  instead,  V's  actual  combined 
absorption  ratio  for  1999  were  not  between 
4.5%  and  5.5%,  V's  qualifying  period  would 
end  and  V  would  be  required  to  compute  a 
new  historic  absorption  ratio  with  reference 
to  an  updated  test  period  of  1999,  2000,  and 
2001.  Once  V's  historic  absorption  ratio  is 
determined  for  the  updated  test  period,  it 
would  be  used  for  a  new  qualifying  period 
beginning  in  2002. 

(5)  Additional  simplified  methods  for 
resellers.  The  Commissioner  may 
prescribe  additional  elective  simplified 
methods  by  revenue  ruling  or  revenue 
procedure. 

(e)  Qnss  reference.  See  8 1.6001-l(a) 
regarding  the  duty  of  taxpayers  to  keep 
such  records  as  are  sufficient  to 
establish  the  amount  of  gross  income, 
deductions,  etc 

f14K3A-4    RulM  for  property  produced  In 
■  fanning  trade  or  tHiainaM.  [R«aarve<Q 

f  1 .263A-5    Exception  for  qualifiad  craath^ 
axpanaaa  Incurred  by  certain  free  lanca 
authora,  ptiolographara,  and  artiata. 
[Raaarvad] 

S 1 .263Ar-6    Rulaa  tor  foreign  paraona. 
[Raaarvad] 

Par.  t.  Section  1.446-1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(l)(ii)(A}  to  read  as  follows: 

f  1.446-1    Qanarai  rule  for  matttoda  of 
accounting. 

(c)  •  •  • 

(1)  •  •  • 

(ii)*  •  • 

(A)  •  •  •  As  a  further  example,  under 
section  263  or  263A,  a  liability  that 
relates  to  the  creation  of  an  asset  having 
a  useful  life  extending  substantially 


beyond  the  close  of  the  taxable  year  is 
taken  into  account  in  the  taxable  year 
incurred  through  capitalization  (within 
the  meaning  of  §  1.263A-l(c)(3))  and 
may  later  affect  the  computation  of 
taxable  income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordance 
with  applicable  Internal  Revenue  Code 
sections  and  related  guidance. 

Par.  9.  Section  1.461-1  is  amended  by 
revising  the  fifth  sentence  of  (a}(2)(i)  to 
read  as  follows: 

f  1.461-1    Ganaral  rule  for  Uxabta  year  of 
deduction. 

(a)*   •   • 

(2).  .  .(i).  .  'As  a  further 
example,  under  section  263  or  263A,  a 
liability  that  relates  to  the  creation  of  an 
asset  having  a  useful  life  extending 
substantially  beyond  the  close  of  the 
taxable  year  is  taken  into  account  in  the 
taxable  year  incurred  through 
capitalization  (within  the  meaning  of 
§  1.263A-l(c)(3)).  and  may  later  affect 
the  computation  of  taxable  income 
through  depreciation  or  otherwise  over 
a  period  including  subsequent  taxable 
years,  in  accordance  with  applicable 
Internal  Revenue  Code  sections  and 
guidance  published  by  the  Secretary. 


Par.  10.  Section  1.471-3  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (b),  and  by  revising  the  last 
sentence  of  paragraph  (c)  to  read  as 
follows: 

f  1 .471-3    Invantoriaa  at  coat 


(b)  •  •  •  For  taxpayers  acquiring 
merchandise  for  resale  that  are  subject 
to  the  provisions  of  section  263A.  see 
§§  1.263A-1  and  1.263A-3  for 
additional  amounts  that  must  be 
included  in  inventory  costs. 

(c)*  •  •See§§1.263A-land 
1.263A-2  for  more  specific  rules 
regarding  the  treatment  of  production 
costs. 


Par.  11.  Section  1.471-4  is  amended 
by  revising  paragraph  (a):  by  adding 
headings  for  paragraphs  (b)  and  (c).  and 
by  adding  paragraph  (d)  to  read  as 
follows: 


f  1.471-4    Invantoriaa  at  coat  or  market 
wtiichavar  la  lower. 

(a)  In  general— {\)  Market  definition. 
Under  ordinary  circumstances  and  for 
normal  goods  in  an  inventory,  market 
means  the  aggregate  of  the  current  bid 
prices  prevailing  at  the  date  of  the 
inventory  of  the  basic  elements  of  cost 
reflected  in  inventories  of  goods 
purchased  and  on  hand,  goods  in 
process  of  manufacture,  and  Hnisbed 
manufactured  goods  on  hand.  The  basic 
elements  of  cost  include  direct 
materials,  direct  labor,  and  indirect 
costs  required  to  be  included  in 
inventories  by  the  taxpayer  (e.g.,  under 
section  263A  and  its  underlying 
regulations  for  taxpayers  subject  to  that 
section).  For  taxpayers  to  which  section 
263A  applies,  for  example,  the  basic 
elements  of  cost  must  reflect  all  direct 
costs  and  all  indirect  costs  properly 
allocable  to  goods  on  hand  at  the 
inventory  date  at  the  current  bid  price 
of  those  costs,  including  but  not  limited 
to  the  cost  of  purchasing,  handling,  and 
storage  activities  conducted  by  the 
taxpayer,  both  prior  to  and  subsequent 
to  acquisition  or  production  of  the 
goods.  The  determination  of  the  ciurent 
bid  price  of  the  basic  elements  of  costs 
reflected  in  goods  on  hand  at  the 
inventory  date  must  be  based  on  the 
usual  volume  of  particular  cost  elements 
purchased  (or  incurred)  by  the  taxpayer. 

(2)  Fixed  price  contracts.  Paragraph 
(a)(1)  of  this  section  does  not  apply  to 
any  goods  on  hand  or  in  process  of 
manufacture  for  delivery  upon  firm 
sales  contracts  (i.e.,  those  not  legally 
subject  to  cancellation  by  either  party) 
at  fixed  prices  entered  into  before  the 
date  of  the  inventory,  under  which  the 
taxpayer  is  protected  against  actual  loss. 
Any  such  goods  must  be  inventoried  at 
cost. 

(3)  Examples.  The  valuation 
principles  in  paragraph  (a)(1)  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  I.  (i)  Taxpa)rer  A  manufectures 
tractors.  A  values  its  inventory  using  cost  or 
market,  whichever  is  lower,  under  paragraph 
(a)(1)  of  this  section.  At  the  end  of  1994,  the 
cost  of  one  of  A's  tractors  on  hand  is 
determined  as  follows: 

Direct  materials  S3,000 

Direct  labor  4.000 

Indirect  costs  under  section  263A  3,000 

Total    section    263A   costs 
(cost)  10.000 
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(U)  A  datenninw  that  the  aeregita  of  tba 
annnt  Ud  pricw  of  the  matariab,  labor,  and 
overfaflad  raquired  to  reproduce  the  tractor  at 
the  end  of  1994  an  at  CdUowts: 
Direct  materials  ......^..................^       S3,100 

Direct  labcw  -         4.100 

Indirect  costs  under  sectioo  263A  3,100 


Total    section    263A   coste 
(mmktU) - 


(lii)  In  detennining  the  lower  of  cost  or 
market  value  of  the  tractor,  A  ooopares  the 
cost  of  the  tractor,  $10,000,  with  the  market 
value  of  the  tractor,  $10,300,  in  accordance 
with  paragraph  (c)  of  this  section.  Thus, 
under  this  section.  A  values  the  tractor  at 
$10,000. 

Example  2.  (i)  Taxpayer  B  purchases  and 
resells  several  lines  of  shoes  and  is  subject 
to  section  263A.  B  values  its  inventory  using 
cost  or  market,  whichever  is  louver,  under 
paragraph  (a)(1)  of  this  section.  At  the  end  of 
1994,  the  cost  of  (»e  pair  of  shoes  on  hand 
is  determined  as  follows: 

Acquisition  cost $2t)0 

Indirect  costs  under  section  263A  10 


section  in  the  concluding  text  to  read  as 
follows: 

f  1.471-6    Inventoriet  iiy  dealers  in 
ML  III  It  lee. 

•  •  •See§§1.263A-landl.263A-3 
for  rules  regarding  the  treatment  of  costs 
with  respect  to  property  acquired  for 
10,300    resale. 

Par.  13.  Section  1.471-8  is  amended 
by  revising  the  last  sentence  of  the 
concluding  text  of  paragraph  (a)  to  read 
as  follows: 


Total    section    263A   costs 

(cost)    


210 


(ii)  B  deteirnines  the  aggregate  current  bid 
prices  prevailing  at  the  end  of  1994  for  the 
elements  of  cost  (both  direct  costs  and 
indirect  costs  incurred  prior  and  subsequent 
to  acquisition  of  the  shoes)  based  on  the 
volume  of  the  elements  usually  purchased  (or 
incurred)  by  B  as  fallows: 

Acquisition  coct $178 

Indirect  costs  luider  section  263 A  12 


ToUl  %  263A  costs  (market) 


190 


(ili)  In  determining  the  lower  of  coct  or 
market  value  of  the  shoes,  B  compares  the 
cost  of  the  pair  of  shoes,  $210.  with  the 
market  value  of  the  shoes,  S190,  in 
accOTdance  with  paragraph  (c)  of  this  section. 
Thus,  under  this  section,  B  values  the  shoes 
at  $190.  I 

(b)  laacUve  markets.  •  •  • 

(c)  Comparison  of  cost  and  market. 

•  •  • 

(d)  Effective  date.  This  section  applies 
^to  inventory  valuations  for  taxable  years 

beginning  after  December  31, 1993.  For 
taxable  years  beginning  before  January 
1. 1994,  taxpayers  must  take  reasonable 
positions  on  their  federal  income  tax 
retivns  with  respect  to  the  application 
of  section  263A,  and  must  have 
otherwise  complied  with  §  1.471-4  (as 
contained  in  the  26  CFR  part  1  edition 
revised  April  1, 1993).  For  purposes  of 
this  paragraph  (d),  a  reasonable  position 
as  to  the  application  of  section  263A  is 
a  position  consistent  with  the  temporary 
regulations,  revenue  rulings,  revenue 
procedures,  notices,  and 
announcements  concerning  section 
263A  applicable  in  taxable  years 
beginning  before  January  1. 1994.  (See 
$601.601(d)(2)(ii)(b)  of  this  chapter.) 

Par.  12.  Section  1.471-5  is  amended 
by  revising  the  last  sentence  <^  that 


(1.471^   kivenlorlee  of  ivlall  merchenls. 

(a)  •  *  • 

'  *  •SeeS§1.263A-landl.263A-3 
for  rules  regarding  the  computation  of 
costs  with  respect  to  prof>erty  acquired 
for  resale. 

•  •        •        •        • 

Par.  14.  Section  1.471-11  is  amended 
by  revising  the  last  sentence  of 
paragraph  (a)  to  read  as  follows: 

{ 1 .471-1 1    Inventoriee  of  manufacturers, 
(a)  •  •  "See  also  §  1.263A-1T  with 
respect  to  the  treatment  of  production 
costs  incurred  in  taxable  years 
beginning  after  Decembiar  31. 1986,  and 
before  January  1. 1994.  See  also 
$§  1.263A-1  and  1.263A-2  with  respect 
to  the  treatment  of  production  costs 
incurred  in  taxable  years  beginning  after 
December  31. 1993. 

•  •        •        •        • 

Par.  15.  Section  1.1502-13  is 
amended  by  revising  the  last  sentence  of 
paragraph  (c)(2)  to  read  as  follows: 

f  1.1502-13    Intercompany  tranaactlona. 

•  *        •        •        • 

(c)*  *  • 

(2)  *  *  *  See  the  regulations  under 
section  263A  for  costs  properly 
includible  in  cost  of  goods  sold. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  16.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Airthority:  26  U.S.C  780S. 

Par.  17.  Section  602.101(c)  is 
amended  by  adding  entries  in  numerical 
order  to  read  as  follows: 

1602.101    0M8  Control  Numbers. 


(c)* 


CFR  part  or  section  where 
idenMed  wid  described 


Current 

0M6  control 

No. 


1.263A-1 


1546-1233 


CFR  part  or  secllon  where 
Uentifted  and  descffbed 


Current 

OMB  control 

No. 


1.263^2 
1.263A-d 


1545-1233 
1545-1233 


Margaret  Milnar  EichardaoB. 
Commissioner  of  IntennU  Revenue. 

Approved: 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc  93-18130  Piled  8-6-93;  8:45  am] 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Records  and  Information;  Examptlon 
of  Recorda  System  Under  tha  Privaqf 
Act 

kGEHCt:  National  Labor  Relations 

Board. 

ACTION:  Final  rule. 

SMIMARY:  The  National  Labor  Relations 
Board  ("NLRB")  is  exempting  a  Privacy 
Act  system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974.  5 
U.S.C.  552a.  This  system  of  records  is 
entitled  "NLRB-18,  Office  of  hispector 
General  Investigative  Files." 

Section  (j)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  the  Act,  except  subsections 
(b).  (c)  (1)  and  (2),  (e)(4)  (A)  through  (F). 
(e)  (6),  (7),  (10)  and  (11),  and  (i)  if  the 
system  of  records  is  compiled  for  a 
criminal  law  enforcement  purpose  and 
maintained  by  an  agency  or  component 
thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws. 

Section  (k)(2)  of  the  Privacy  Act 
provides  that  the  head  of  an  agency  may 
promulgate  rules  to  exempt  a  system  of 
records  from  subsections  (c)(3).  (d). 
(e)(1).  (e)(4)  (G),  (H).  and  (I),  and  (0,  if 
the  system  of  records  is  investigatory 
material  compiled  for  law  enforcement 
purposes  ether  than  material  within  the 
scope  of  subsection  (j)(2)  of  the  Act. 

loe  Office  ot  the  Inspector  General 
Investigative  Files  contain  information 
of  the  type  described  in  sections  ())(2) 
and  (k)(2)  of  the  Privacy  Act.  The 
Inspector  General  Act  Amendments  of 
1988,  Pub.  L.  No.  100-504,  amending 
Pub.  L.  No.  95-452.  $  U.S.C.  app.  at 
1184  (1988).  authorize  the  Office  of 
Inspector  General  to  conduct 
investigations  to  detect  fraud  and  abuse 


UMI 
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in  the  programs  and  operations  of  the 
NLRB  and  to  assist  in  the  prosecution  of 
participants  in  such  fraud  or  abuse.  The 
Office  of  the  Inspector  General  (CMC) 
investigative  files  are  maintained 
pursuant  to  its  law  enf(»cement  and 
criminal  investigation  functions. 
Exanptions  under  sections  552a()M2) 
and  (k)(2)  of  the  Privacy  Act  are 
necessary  to  maintain  the 
a>nfidentiality  of  the  investigative  filea 
and  the  efisctiveneas  of  the  Inspector 
Geooal's  investigations. 

The  disclosure  of  information 
contained  in  this  system  of  records, 
including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of  OiG 
investigations.  Knowledge  of  such 
investigations  could  en^le  suspects  to 
take  action  to  prevent  detection  of 
unlawful  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  could 
lead  to  the  intimidation  of,  or  harm  to, 
informants,  witnesses,  and  their 
families,  and  could  ieopardize  the  safBty 
and  wrell-being  of  investigative  and 
related  personnel  and  their  GamiUes. 
The  imposition  of  certain  restrictions  on 
the  manner  in  which  invest^ative 
information  is  collected,  verified  at 
retained  would  significantly  impede  the 
effectiveness  of  OK^  investigative 
activities  and  in  addition,  could 
preclude  the  apprehension  and 
successful  prosecution  or  discipline  of 
persons  engaged  in  fraud  or  other  illegal 
activity. 

EFFCCTME  DATE:  August  9. 1993. 

FOR  nmTHBt  MRNMMTKMCOirrACTt 

John  C  Truesdale,  Executive  Secretary. 
National  Lthaa  Rdations  Board,  room 
11602, 1099  14th  Street.  NW^ 
Washington.  DC  20570-0001. 

supwjMEWTAwr  wrowMnow.  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
tegister  on  April  3. 1992.  No  comments 
were  received  regarding  the  NLRB's 
application  of  the  exemptions  pursxumt 
to  5  U.S.C  552a  (j)(2)  and  (kK2). 
Accordingly,  this  final  rule  leflects  no 
changes. 

PursMot  to  the  Regnlalary  FleodbiUfy 
Act.  5  US.C.  e05(b).  the  NLRB  cerUfiee 
that  this  final  ruk  wUl  MH  have  a 
sigaillcuit  impact  on  a  subslaBtial 
number  of  mall  bwinawaa.  The  NLRB 
filrther  finds  thai  this  rvie  does  not 
qoafify  as  a  "m^or  rale"  under 
E]»calive  Oder  Na  12391  since  H  «rill 
not  haevan  anntMd  effisct  on  the 
economy  of  $100  milHoD  or  more. 


List  of  Subjects  ia  29  CFK  Part  102: 

Privacy,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  part  102  of  title  29,  chapter  I 
of  the  Code  of  Federal  Regulations,  is 
amended  by  adding  paragraphs  (m),  (n), 
and  (o)  as  follows: 

PART  102HAMENDEI7) 

Sut>part  K— Records  and  biformsflon 

1.  The  authority  citation  for  part  102 
is  revised  as  follows: 

Authority:  Sec.  6,  National  Labor  Rehtions 
Act.  as  amended  (29  U.S.C  151,  tSb).  Section 
102.117  also  issued  under  sec.  552(<!)(4KA)  of 
the  Freedom  of  Infonnation  Act,  as  amended 
(5  U.S.C  5S2(al(4XA)),  and  section  552a  (}) 
and  (k)  (rf  the  Privacy  Act  (5  U.S.C.  552a  ()) 
and  (k)).  Sections  102.143  through  102.155 
also  issued  under  sec.  S04(cMl)  of  the  Equal 
Access  to  Justice  Act  as  amen<tod  (5  U.S.C 
504(c)(1)). 

f  102.117    [Amentfstf] 

2.  Section  102.117  of  subpart  K,  is 
amended  by  adding  paragraphs  Cm],  (nl, 
and  (o)  as  follows: 

•        •        •        •        • 

(m)  Pursuant  to  5  U.S.C  552a{j)(2), 
the  system  of  records  maintained  by  the 
Office  of  the  Inspector  General  of  the 
National  Labor  Relations  Board  that 
contains  Investigative  Files  shall  be 
exempted  from  the  provisions  of  5 
U.S.C.  552a.  except  subsections  (b), 
(c)(1)  and  (2),  (eK4}(A)  through  (F). 
(eHe).  (7),  (0),  (10).  and  (11).  and  (i),  and 
29  CFR  102.117(c).  (d).  (fj,  (g),  (h).  (i), 
(j)  and  (k),  ittso£u  as  the  S3fstani 
contains  investigatory  material 
compiled  for  crimind  law  enforcement 
purposes. 

(n)  Pursuant  to  5  U.S.C.  552a(kK2), 
the  system  of  records  maintained  by  the 
Office  of  the  ln^)ector  General  of  the 
National  Labor  Relations  Board  that 
contains  the  Investigative  Files  shall  be 
exempted  from  5  U.S.C  552a(cH3),  (d), 
(e)(1),  (eH4MG),  (H).  and  (I),  and  (f)  and 
29  CFR  102.117  (c),  (d),  (f).  (g).  (h).  (i), 
(j).  and  (k),  insofar  as  the  system 
contains  investigatory  material 
compiled  for  law  enforcement  purposes 
not  within  the  scope  of  the  exemption 
at29CFRl02.117(m). 

(0)  Privacy  Act  exemptions  contained 
in  paragraphs  (m)  and  (n)  of  this  section 
are  justified  for  the  following  reasons: 

(1)  S  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request  These  accountings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 


Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  The  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  infonnation  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel,  and  their 
families  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony. 

(2)  5  U.S.C  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  omection  or  notation 
of  dispute  made  by  the  agency  in 
accordance  with  subsection  (d)  of  the 
Act.  Since  this  system  of  records  is 
being  exempted  from  subsection  (d)  of 
the  Act,  concerning  access  to  records, 
this  section  is  inapplicable  to  the  extent 
that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the 
Act. 

(3)  5  U.S.C  552a(d)  requires  an 
agency  to  permit  an  individual  to  gain 
access  to  records  pertaining  to  him/her. 
to  request  amendment  to  such  records. 
to  request  a  review  of  an  agency 
decision  not  to  amend  such  records,  and 
to  contest  the  information  contained  in 
such  records.  Granting  access  to  records 
in  this  system  of  records  could  inform 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  violation,  of 
the  existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities,  or  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel  and  could 
provide  information  to  enable  the 
subject  to  avoid  detection  or 
apprehension.  Granting  access  to  such 
information  could  seriously  impede  or 
compromise  an  investigation,  endanger 
the  physical  safiety  of  confidential 
sources,  witnesses,  law  enforcement 
personnel,  and  their  Camilies,  lead  to  the 
improper  influencing  of  witnesses,  the 
destruction  of  evidence,  or  the 
fabrication  of  testimony,  and  disclose 
investigative  tediniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified,  security-sensitive,  or 
confidential  business  infonnation  and 
could  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others. 

(4)  S  U.S.C  552a(eXl)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individusl  as 
is  relevant  and  necessary  to  accomplidi 
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a  purpose  of  the  agency  required  by 
ftatute  or  by  executive  order  of  the 
Pretident.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and 
it  is  only  after  the  information  is 
evaluated  that  the  relevance  and 
necessity  of  such  information  can  be 
established.  In  sddition,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
Furthermore,  during  the  course  of  the 
investigation,  the  investigator  may 
obtain  information  concerning  the 
violation  of  laws  other  than  those  which 
are  within  the  scope  of  his/her 
jurisdiction.  In  the  interest  of  efliective 
law  enforcement.  OIG  investigators 
should  retain  this  information,  since  it 
can  aid  in  establishing  patterns  of 
criminal  activity  and  can  provide 
valuable  leads  ror  other  law 
enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation, 
thereby  enabling  the  subjea  to  avoid 
detection  or  apprehension,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators  and  information  must  be 
collected  from  other  sources. 
Furthermore,  it  is  often  necessary  to 
collecrt  information  from  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accxuacy  of  the  evictence 
collected. 

(6)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  soiwht  and  whether 
disclosure  is  mandatory  or  volimtary;  of 
the  principal  purposes  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information;  and  of  the  eAscts  on 
the  person,  if  any.  of  not  providing  all 


or  any  part  of  the  requested  information. 
The  application  of  this  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation  that  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
imdercover  investigation  by  revealing 
its  existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(7)  S  U.S.C  S52a(e)(4)  (G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Roister  notice  concerning  its 
procedures  for  notifying  an  individual, 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record  and  how  to  contest  its  content. 
Since  this  system  of  records  is  being 
exempted  from  subsection  (0  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  this 
system  of  records  will  be  exempt  from 
subsections  (f)  and  (d)  of  the  Act. 
Although  the  system  would  be  exempt 
&t>m  these  requirements,  OIG  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because,  under  certain 
circumstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(8)  5  U.S.C  552a(e)(4)(I)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  system 
will  De  exempt  from  this  requirement, 
OIG  has  published  such  a  notice  in 
broad  generic  terms. 

(9)  5  U.S.C  5S2a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Since  the  Act  defines 
"maintain"  to  include  the  collection  of 
information,  complying  with  this 
provision  could  prevent  the  collection 
of  any  data  not  shown  to  be  accurate, 
relevant,  timely,  and  complete  at  the 
moment  it  is  collected.  In  collecting 
information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 


to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  first  gathered 
and  then  placed  into  a  logical  order  to 
prove  or  disprove  objectively  the 
criminal  behavior  of  an  individual. 
Material  which  seems  unrelated, 
irrelevant,  or  incomplete  when  collected 
can  take  on  added  meaning  or 
significance  as  the  investigation 
progresses.  The  restrictions  of  this 
provision  could  interfere  with  the 
preparation  of  a  complete  investigative 
report,  thereby  impeding  effective  law 
enforcement. 

(10)  5  U.S.C  5S2a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Complying  with  this  provision 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(11)  5  U.S.C  552a(f)(l)  requires  an 
agency  to  promulgate  rules  which  shall 
establish  procedures  whereby  an 
individual  can  be  notified  in  response  to 
his/her  request  if  any  system  of  records 
named  by  the  individual  contains  a 
record  pertaining  to  him/her.  The 
application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  fact  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activities  are  under  or  may  become  the 
subject  of  an  investigation  and  could 
enable  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony.  Since  this  system 
would  be  exempt  from  subsection  (d)  of 
the  Act.  concerning  access  to  records, 
the  reouirements  of  subsection  (f)(2) 
through  (5)  of  the  Act.  concerning 
agency  rules  for  obtaining  access  to  such 
records,  are  inapplicable  to  the  extent 
that  this  system  of  records  will  be 
exempted  from  subsection  (d)  of  the 
Act.  Although  this  system  would  be 
exempt  from  the  requirements  of 
subsection  (f)  of  the  Act.  OIG  has 
promulgated  rules  which  establish 
agency  procedures  because,  under 
certain  circumstances,  it  could  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

(12)  5  U.S.C.  552a(g)  provides  for  dvil 
remedies  if  an  agency  fails  to  comply 
with  the  requirements  concerning 
access  to  records  imder  subsections 
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(d)(1)  and  (3)  of  tfaa  Act:  mainteoaBG*  of 
records  under  subsection  (e)(S]  of  the 
Act;  and  any  other  provision  of  the  Act. 
or  any  rule  promulgated  thorvunder,  in 
such  a  wray  as  to  hava  an  adverse  efifoct 
on  an  individual.  Sine*  this  systam  of 
records  would  be  exonpt  from 
subsections  (cM3)  and  (4).  (d).  (eMD.  (2), 
and  (3)  and  (4KG)  through  (I).  (eHS).  and 
(8).  and  (f)  of  the  Act.  the  provisicms  of 
subsection  (g)  of  the  Act  would  be 
in^plic^le  to  the  extmt  that  this 
system  of  recmds  will  be  exaoipted  from 
those  subsections  of  the  Act 

Dalmi,  Washington,  DC.  Jaly  30. 1993. 

By  direction  of  the  Board. 

Natioiwl  Labor  Relations  Board. 
|oha  C  rmasdab, 
iExecutjve  Secntary. 

IFR  Doc  9S-18900  Filed  8-«-^S3: 8:45  am] 
BKUNO  COOC  7S4S-a« 


DEPAimiENT  OF  DEFENSE 

Corps  of  Engin««rt 

DepartmMit  of  Itw  Anwy 

33  CFR  Part  334 

Rasii  iclail  Afaa,  Faoatal  Corracffoiial 
InatltutkMi,  Terminal  Mand, 
RasarvaUon  Poftrt,  CaRfomla; 
Corraetion 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
D(d3. 

ACTION:  Correction  to  interim  final  rule. 

SUMUARY:  This  document  contains  a 
correction  to  interim  final  regulations 
which  were  published  in  the  Federal 
Register  on  December  8. 1992  (57  PR 
58098)  with  the  comment  period 
expiring  oo  January  7. 1993.  We 
received  no  commaota  in  response  to 
the  interim  final  rule  and  it  remains  in 
effect.  However,  an  error  was  made  in 
the  description  of  the  area,  both  in  the 
preamble  and  in  the  text  of  the 
regulation.  On  the  west  side  of 
Reservation  Point  should  have  read  "on 
the  east  side  of  ReservaticHi  Point".  No 
other  changes  are  being  made  to  the 
regulations. 

EFFECTIVE  DATE:  August  g,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Tiffany  Welch  at  (213)  894-5606  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
StiPPLEHENTARY  MRMMATKNC  The 
Warden.  Federal  Prison  System.  Federal 
Conectioaal  Institution.  Las  Ai^ea. 
requested  the  Army  Corps  of  Engineers 
to  establish  a  restricted  area  in  the 
waters  ad}acaat  to  the  Federal 
Correctional  Institution.  The  restricted 
area  extends  approxiawtely  ISO  iaet  (50 
yards),  out  from  and  parallel  to  the 
prison  perimeter  fence  on  the  east  side 


of  ResMvatkm  Point  in  San  IWro  Bey 
(underscoring  added).  As  published  the 
interim  final  regulations  in  33  CFR 
334.938  paragraph  (a),  contains  at  error 
in  the  first  sentence. 

Correction  of  Publication 

Accordingly,  the  publication  of 
December  8, 1992,  of  the  interim  final 
regulations  which  ware  the  sub)ect  of  57 
FR  58098  is  corrected  as  follows: 

1334.938    [Corrected] 

In  the  third  column,  paiagrapb  (a), 
second  line,  the  word  "west"  is 
corrected  to  read  "east". 
John  P.  Ebnora, 

Chief,  OperaUoas,  Coastractioa  and 
Readiness  Division,  Directorate  ofGvU 
Works. 

(FR  Doa  93-18903  Filed  8-6-03;  »AS  «b) 
BRJJNO  CODE  3710-«a-H 

33  CFR  Part  334 

Restrictad  Area  in  tha  Kuluk  Bay  Near 
Adak,  Aiaslca 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Final  rule. 

SUMMARY:  On  April  29. 1993.  the  Army 
Corps  aS  Engineers  published  interim 
final  rules  amending  the  regulations  in 
33  CFR  334.1320  to  correct  errors  in  the 
coordinates  which  establish  a  restricted 
area  in  the  waters  of  Kuluk  Bay,  Adak. 
Alaska.  The  area  encompassed  by  the 
coordinates  in  33  CFR  334.1320  does 
not  exactly  agree  with  the  location  of 
submarine  cables  the  area  was  designed 
to  protect.  The  regulati<ms  presently 
prohibit  anchoring  and  tbe  dragging  of 
anchors  within  the  restricted  area, 
except  in  great  emergency.  Due  to  the 
possibility  of  damage  to  title  existing 
submarine  cables,  fishing  and  trawling 
are  also  prohibited  within  the  restricted 
area.  This  amendment  was  published  as 
an  interim  final  rule  with  the 
opportunity  for  comment  to  coincide 
with  the  publication  of  a  public  notice 
published  by  the  Alaska  District 
Engineer.  No  comments  were  received 
in  response  to  the  interim  final  rule  and 
the  regulations  are  adopted  without 
change. 

DATES:  Effective  on  April  29. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  Wegar  at  (907)  753-2716  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  MFORMATION:  On  April 
29, 1993.  the  Corps  ofFnginaaw 
published  ui  intarira  final  rule  in  the 
Federal  Ragistar  (58  FR  26046). 
eflactive  on  that  d^e.  Written  comments 
were  invited  with  the  cloaing  poiod  on 
June  1. 1993.  The  Commander.  U.S. 


Navy  Undanea  Surveillance.  US 
Pacific  Fleet.  Peari  Haifaor.  Hawaii, 
requeated  that  the  Corps  amend  the 
regulationa  in  33  CFR  334.1320,  whk^ 
establish  a  naval  restricted  area  in 
Kuhtk  Bay.  near  Adak.  Akaka.  (NOAA 
Nautical  Chart  No.  16475).  Tbe  purpoee 
of  the  amendment  is  to  correct  the 
coordinates  which  define  die  restricted 
area  boundariea.  The  corrections  expand 
the  area  approximately  1.3  nautical 
miles  east,  and  the  northern  boundary 
approximately  Vx  nautical  mile  north. 
liiese  amendments  also  include  placing 
a  restriction  on  fishing  and  trawling 
activitiea,  in  addition  to  anchwing  and 
dragging  of  anchors,  as  cunantly  stated 
in  the  regulationa. 


This  rule  is  issued  with  rasped  to  a 
military  function  of  the  Defar^ 
Department  and  the  provisions  of 
Executive  Order  12291  do  not  apply. 
These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
(i.e.,  small  businesses  and  small 
government  jurisdictions.)  It  has  been 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  smdl  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warrantad. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

Accordingly,  the  Interim  final  rule 
amending  33  CFR  part  334  which  was 
published  at  58  FR  26046  on  April  2t. 
1993.  is  adopted  as  a  final  rale  without 
change. 

KamHui  L.  Denteii, 
Army  Federal  Repster  Liaison  Officer. 
[FR  Doc  93-18902  FOad  a-S-OS;  8:45  am) 
aajjNa  oooc  srio-M-M 

33  CFR  Pari  334 

Raatrictad  Aran.  San  NIcholaa  latand, 
Vantura  County,  CaHtomia 

AGBCV:  U.&  Army  Corpa  of  fiigineers. 
DoD. 

ACTION:  Final  rule. 

SUlMARr.  On  April  19. 1993.  the  Corpa 
of  Engineers  published  interim  final 
rulea  amending  die  ragnlartona  which 
establish  a  naval  restrkted  area  in  die 
waters  of  the  Pacific  Ocean  surrounding 
San  Nicholas  Island.  Ventura  County. 
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California.  The  existing  restricted  area 
regulations  prohibit  dredging,  dragging, 
seining  and  other  fishing  operations. 
These  regulations  were  amended  to  also 
prohibit  anchoring  within  the  section 
designated  as  ALPHA.  This  is  essential 
to  protect  undersea  cables  in  that  area. 
The  interim  final  rules  were  effective  on 
April  19, 1993,  with  public  comments 
invited  \uitil  May  19, 1993.  No 
comments  were  received  and  the  final 
rules  are  adopted  without  change. 

DATIS:  Effective  on  April  19. 1993. 

AOmcsSES:  HQUSACE.  Attn:  CECW- 
OR.  Washington.  DC  20314-1000. 

FOR  RjmNER  MFOnHATION  CONTACT: 
Ms.  Tiffany  Welch  at  (805)  641-1127  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 

SWPLBIENTARY  MFOfHIATION:  On  April 
19, 1993.  the  Corps  of  Engineers 
published  an  interim  final  rule  in  the 
Federal  Rqjiater  (58  FR  21226). 
eflisctive  on  that  date.  Written  comments 
were  invited  with  the  comment  closing 
period  on  May  19. 1993.  The 
Commander  Undersea  Surveillance, 
Pacific  Fleet.  U.S.  Navy,  requested  that 
the  Corps  amend  33  CFR  334.980(d)(3) 
to  prohibit  anchorage  indefinitely 
within  ALPHA  section  surrounding  San 
Nicholas  Island.  The  current  regulations 
governing  the  aree  forbid  dredging, 
dragging,  seining,  and  other  fishing 
operations. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12291  do  not  apply. 
These  proposed  rules  have  been 
reviewed  luider  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e..  small  businesses  and 
small  Government  jurisdictions).  It  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

Liat  ofSubiects  in  33  CFR  Part  334 

Navigation  (water).  Restricted  areas. 
Transportation. 

PART  334-OANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  33  CFR  part  334  which  was 
published  at  58  FR  21226  on  April  19. 


1993.  is  adopted  as  a  final  rule  without 

change. 

Kannath  L.  Denton. 

Army  FederxU  Register  Liaison  Officer. 
(FR  Doc  93-18904  Filed  8-6-93;  8:45  am] 
BNXMO  COOC  Sns-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

ISW-FRL-468fr4] 

Hazardous  Waste  Management 
System;  Idantlflcation  and  Listing  of 
Hazardoua  Waste;  Hnal  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  EPA 
regulations  for  certain  solid  wastes 
generated  at  Ampex  Recording  Media 
Corporation  (Ampex),  Opelika, 
Alabama.  This  action  responds  to  a 
delisting  petition  submitted  under  those 
regulations  that  allow  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  certain 
hazardous  waste  regulations  of  the  Code 
of  Federal  Regulations,  and  specifically 
provide  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 

EFFECTIVE  DATE:  August  9, 1993. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
and  is  available  for  viewing  (room 
M2427)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-93-AMEF-FFFFF." 
The  public  may  copy  material  fi^m  any 
regulatory  docket  at  no  cost  for  the  firat 
100  pages,  and  at  a  cost  of  $0.15  per 
page  for  additional  copies. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  fiee  at  (800)  424-9346.  or 
at  (703)  412-9ai0.  For  technical 
information  concerning  this  notice, 
contact  Narendra  K.  Chaudhari.  Ofiice 
of  Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460. 
(202) 260-4787. 


SUPPt^MENTARY  MFORMATION: 
L  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  fi'om  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that:  (1)  The  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  no  other 
hazardous  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous 
are  present  in  the  wastes  at  levels  of 
regulatory  concern. 

B.  History  of  This  Rulemaking 

Ampex  Recording  Media  Corporation, 
located  in  Opelika,  Alabama,  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  its  F003/F005  solvent 
recovery  residue  (powder  and  pellet 
form)  resulting  from  the  manufacture  of 
magnetic  recording  tapes.  After 
evaluating  the  petition,  EPA  proposed, 
on  August  21, 1992.  to  exclude  Ampex's 
wastes  from  the  lists  of  hazardous  waste 
under  40  CFR  261.31  and  261.32  (see  57 
FR  37927).  On  September  30, 1992  (see 
57  FR  45112),  the  Agency  published  a 
list  of  editorial  corrections  to  the  August 
21, 1992  proposed  rule.  This  list  of 
corrections  included  clarification  that 
Ampex's  petitioned  wastes  are  listed  as 
EPA  Hazardous  Waste  Nos.  F003  and 
F005.  (The  proposed  language  amending 
part  261  incorrectly  stated  that  Ampex's 
wastes  were  EPA  Hazardous  Waste  Nos. 
F003  and  F004.) 

This  notice  responds  to  comments 
received  on  the  proposed  rule  and 
finalizes  the  proposed  decision  to  grant 
Ampex's  petition. 

n.  Disposition  of  Petition 

Ampex  Recording  Media  Corporation. 
Opelika.  Alabama 

A.  Proposed  Exclusion 

Ampex  Recording  Media  Corporation, 
located  in  Opelika,  Alabama,  petitioned 
the  Agency  to  exclude  fi'om  hazardous 
waste  control  its  solvent  recovery 
residue  resulting  fiom  the  manufacture 
of  magnetic  recording  tape,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F003 — "The  following  spent  non- 
halogenated  solvents:  Xylene,  acetone, 
ethyl  acetate,  ethyl  benzene,  ethyl  ether, 
methyl  isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone.  and  methanol;  all  spent 
solvent  mixturesA>lends  containing, 
before  use.  only  the  above  spent  non- 
halogenated  solvents;  and  all  spent 
solvent  mixtures/blends  containing, 
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before  use,  one  or  more  of  the  above 
non-halogenated  solvents,  and,  a  total  of 
ten  percent  or  more  (by  volume)  of  one 
or  more  of  those  solvents  listed  in  FOOl, 
F002,  F004,  and  F005;  and  still  bottoms 
from  the  recovery  of  these  spent 
solvents  and  spent  solvent  mixtures," 
and  EPA  Hazardous  Waste  No.  F005— 
"The  following  spent  non-halogenated 
solvents:  Toluene,  methyl  ethyl  ketone, 
carbon  disulfide,  isobutanol,  pyridine, 
benzene.  2-ethoxyethanol,  and  2- 
nitropropane;  all  spent  solvent 
mixtures/blends  containing,  before  use, 
a  total  often  percent  or  more  (by 
volume)  of  one  or  more  of  the  above 
non-halogenated  solvents  or  those 
solvents  listed  in  FOOl,  F002,  or  F004; 
and  still  bottoms  from  the  recovery  of 
these  spent  solvents  and  spent  solvent 
mixtures".  Wastes  classified  as  EPA 
Hazardous  Waste  No.  F003  are  listed  as 
hazardous  wastes  solely  because  of  the 
characteristic  of  ignitability  (see  40  CFR 
261.31).  The  listed  constituents  of 
concern  for  EPA  Hazardous  Waste  No. 
F005  are  toluene,  methyl  ethyl  ketone, 
carbon  disulfide,  isobutanol,  pyridine, 
2-ethoxy-ethanol,  benzene,  and  2- 
nitropropane  (see  40  CFR  part  261. 
appendix  VII). 

In  support  of  its  petition,  Ampex 
submitted: 

(1)  Detailed  descriptions  and 
schematics  of  its  manufacturing  and 
waste  treatment  processes;  > 

(2)  A  list  of  raw  materials  and 
Material  Safety  Data  Sheets  (MSDS)  for 
all  trade  name  products  used  in  the 
manufacturing  and  waste  treatment 
processes; 

(3)  Results  from  total  constituent 
analyses  for  the  eight  Toxicity 
Characteristic  (TC)  metals  listed  in  40 
CFR  261.24,1  and  for  nickel,  antimony, 
cyanide,  and  sulfide; 

(4)  Results  bom  total  constituent 
analyses  for  32  volatile  organic  and 
semi-volatile  organic  constituents; 

(5)  Results  from  the  Toxicity 
Characteristic  Leeching  Procedure 
(TCLP;  as  described  in  40  CFR  part  281, 
appendix  11)  analysis  for  the  TC 
constituents  (except  for  the  herbicides, 
2.4-D.  and  2,4,5-TP),  antimony,  and 
nickel; 

(6)  Results  bora,  total  oil  and  grease 
analyses;  and 


I  Ampex  hat  claimad  portions  of  its 
manufacturing  and  traatment  prcx:au  dascriptionj 
and  MSDSt  a*  coniidantia]  business  information 
(CBI).  This  information,  tharefora,  is  not  available 
in  the  RCRA  puUic  docket  for  today's  notice. 

>EPA  ha*  adopted  the  Toxicity  Characteristic 
Latching  Procedure  (TCLP)  in  the  Toxicity 
Characteristic  (TC)  rulemaking  (55  PR  11798.  March 
29. 1990)  as  a  replacement  to  the  EP  for  the 
estabiithment  of  the  TC  regtilatory  levels  and  these 
eight  metals  are  now  referred  to  as  the  TC  metals. 


(7)  Results  from  characteristics  testing 
for  ignitability,  corrosivity,  and 
reactivity. 

The  Agency  evaluated  the  information 
and  analytic^  data  provided  by  Ampex 
in  support  of  its  petition  and 
determined  that  the  hazardous 
constituents  found  in  the  petitioned 
wastes  would  not  pose  a  threat  to 
human  health  and  the  environment. 
Specifically,  the  Agency  used  the 
modified  EPA  Composite  Model  for 
Landfills  (EPACML)  to  predict  the 
potential  mobility  of  the  hazardous 
constituents  found  in  the  petitioned 
wastes.  In  addition,  the  Agency  used  its 
Organic  Leachate  Model  (OLM)  to 
estimate  the  leachable  portion  of  the 
organic  constituents  in  the  peti'Joned 
wastes.  Based  on  this  evaluation,  the 
Agency  determined  that  the  constituents 
in  Ampex's  wastes  would  not  leach  and 
migrate  at  concentrations  above  the 
Agency's  health-based  levels  used  in 
delisting  decision-making.  See  57  FR 
37927,  August  21, 1992,  for  a  detailed 
explanation  of  why  EPA  proposed  to 
grant  Ampex's  petition  for  its  solvent 
recovery  residue. 

B.  Response  to  Public  Comments 

The  Agency  received  two  sets  of 
comments  on  the  proposed  rule.  The 
first  commenter  supported  the  Agency's 
proposed  decision  to  exclude  the 
petitioned  wastes,  and  submitted 
information  to  clarify  descriptions  of 
Ampex's  waste  treatment  process  and 
sample  collection  procedures  presented 
in  the  proposed  rule.  This  commenter 
specifically  noted  that  the  transport  of 
Ampex's  powdered  residue  from  the 
thin  film  evaporator  to  the  pelletizer 
does  not  involve  a  conveyor.  The 
commenter  stated  that  the  powdered 
material  drops  through  a  star  valve  into 
a  chute  which  drops  the  material  onto 
the  pelletizer  rotating  plate.  This 
commenter  also  noted  that  grab  samples 
of  the  powdered  material  were  collected 
using  a  40-inch  grain  sampler  only 
during  the  1987-1988  sampling  round; 
quart  mason  jars  were  used  during  all 
other  sampling  rounds.  The  Agency 
notes  that  these  comments  are  editorial 
in  nature  and  do  not  alter  the  Agency's 
evaluation  of  the  potential  hazard  of 
Ampex's  petitioned  wastes. 

The  second  set  of  comments 
(submitted  jointly  by  two  commenters) 
opposed  the  Agency's  proposed 
exclusion  of  Ampex's  wastes  for  a 
number  of  reasons.  The  comments 
submitted  related  to  the  following  main 
subject  areas:  (1)  Inadequacy  of  the 
models  (i.e.,  TCLP.  OLM,  EPACML) 
used  in  evaluating  non-aqueous  phase 
liquid  contaminants;  (2)  presence  of 
high  leachable  levels  of  lead  in  Ampex's 


waste;  and  (3)  the  Agency's  failure  to 
adequately  evaluate  non-ground  water 
pathways  of  exposure,  especially  air  and 
surface  water.  'The  technical  comments 
made  by  these  commenters  regarding 
the  Agency's  proposed  decision  to  grant 
the  petition,  coupled  with  the  Agency's 
responses  to  them,  are  discussed  in  the 
following  sections. 

a.  Inadequacy  of  the  Models  Used  in 
Evaluating  Non-aqueous  Phase  Liquid 
Contaminants 

Comment:  The  commenters*  primary 
concern  related  to  EPA's  choice  of 
models  in  evaluating  Ampex's 
petitioned  wastes,  llie  commenters 
noted  that  some  of  the  organic 
contaminants  detected  in  Ampex's 
wastes  are  compounds  that  form  non- 
aqueous phases  in  ground  water,  and 
that  the  presence  of  non-aqueous  phase 
liquids  (NAPLs)  or  oily  materials  in  the 
subsurface  make  complete  ground  water 
clean-up  via  conventional  technologies 
difficult.  The  commenters  believed  that, 
because  Ampex's  wastes  contained  non- 
aqueous phase  liquid  contaminants,  the 
TCLP.  OLM,  and  EPACML  were 
inappropriate  to  use  in  evaluating  the 
leaching  potential  of  contaminants  from 
these  wastes. 

The  commenters  were  concerned 
specifically  that  the  methods  and 
models  used  by  the  delisting  program 
are  based  largely  on  water  solubility 
principles.  With  regard  to  evaluating  the 
potential  hazards  of  NAPL  wastes,  the 
commenters  specifically  noted  that  the 
use  of  the  OLM  is  flawed  because  the 
model  assumes  that  water  solubility  of 
organic  constituents  predicts  mobility. 
The  commenters  further  stated  that  the 
use  of  the  TCLP  is  flawed  because  the 
method  relies  on  organic  constituents 
partitioning  into  the  aqueous  phase 
during  the  extraction  step  of  the 
method.  The  commenters  also 
indicated,  by  reference  to  other 
comments,  that  the  EPACML  is 
similarly- flawed  as  it  was  developed  to 
mimic  the  fave  and  transport  of 
materials  di.^olved  in  an  aqueous 
phase. 

Response:  The  Agency  believes  that 
the  commenters  are  attempting  to 
characterize  Ampex's  petitioned  wastes 
as  NAPL  wastes  simply  because  the 
wastes  contain  constituents  typically 
found  in  N.A.PL  wastes.  The  Agency 
disagrees  with  this  conclusion  and  does 
not  believe  that  the  presence  of  organic 
constituents  known  to  be  NAPL-related 
is  a  reason  by  itself  to  conclude  that  a 
petitioned  waste  could  cause  the 
formation  of  a  non-aqueous  phase 
liquid,  that  a  petitioned  waste  is  an  oily 
material,  or  that  the  organic  constituents 
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pro— Dt  in  th*  waste  will  only 
minimally  dissolve  in  walsr.      { 

First.  Ainpex's  petitioned  wrsates 
contain  relativriy  low  concentrations  of 
constituents  that  the  commentws 
identify  as  NAPL-related.  As  discussed 
fiirtiier  in  die  response  to  the  next 
comment,  the  A^ncy  brieves  that  total 
phenol  snd  ooesol  concentrations  in 
the  petitioned  wastes  are  not  present  at 
significant  Isveii  and  do  not  pose  a 
potential  haaard  to  human  heahfa  and 
the  environment.  Specifically,  stven  if 
100  percent  of  the  phenol  and  ohtosoI 
from  Ampex's  waste  leached  out  into 
the  extract  medium,  the  maximum 
leachate  concentrations  of  phenol  and  o- 
cresol  would  be  far  below  me  heahh- 
based  levels  of  phenol  (20  ppm)  and  o- 
cresol  (2  onn). 

Secoioo,  n  is  extremely  unlikely  that 
Ampex's  pe(iti(HMd  wastes  would  be  the 
sowoe  of  a  non-aqueous  phase  liquid. 
Tha  waste  is  originalty  generated  as  a 
powder,  aid  not  the  oily  type  of  waste 
that  could  lead  to  NAPL.  As  noted  in 
the  proposal,  Ampex  analyzed  12 
cenpoaito  samples  of  solvent  recovery 
residue  (SBR)  powder  and  12  composite 
samples  of  SRR  pellets  for  total  oil  and 
grease  coBtsBl  llMse  uiahrses  indicated 
that  die  laTriwiim  total  oil  «id  grease 
content  of  the  SRR  powder  ranged 
betwe«i  QJft?  and  0.832  percent;  and 
that  the  maxiawim  oil  and  grease 
conlmt  of  the  SRR  pellet  samples 
ranged  betiiaeu  0.203  and  0.552 
paacant  Tims,  the  oil  nd  grease  content 
of  Ampex's  petitionad  wastes  are  less 
than  one  pWoant,  dearly  indicating  that 
the  petitioned  wastes  are  not  oily 
wastes. 

Finally,  tha  constituents  of  particular 
coacem  to  tha  conunenters,  phenol  and 
o-cresol.  are  very  soluble  in  water  based 
on  six  categories  of  solubility  described 
in  an  existing  EPA  docomant  (See 
Hazardous  Waste  TSOF— Back^ound 
Information  for  Proposed  RCRA  Air 
Emission  Standards.  Draft  Report  C^ce 
of  Air  Quality  Planning  and  Standards. 
Research  Triangle  Pwk.  NC  EPA-450/ 
3-8&-023.)  Specifically,  the  solubility  of 
phenol  is  8x10*  rag/1,  and  the  solubility 
of  o-cresol  is  3.1xl0«  mg/1.  The  major 
organic  constituent  of  possible  concern 
in  Ampex's  waste,  cyclohexanone.  is 
.  also  quite  soluble  in  water  (2.3xlO«  mg/ 
1).  The  Agency  believes  that  these 
compounds,  at  the  concentrations 
exhibited  in  Ampex's  petitioned  «raste. 
would  dissoiva  into  the  aqueous  phase 
of  the  TCLP  extract,  or  the  leachate 
modeled  by  tha  OLM.  or  subsurface 
groundwater. 

For  thaaa  reasons,  tha  Agancy  does 
not  believe  that  Ampex's  petitionad 
wastes  are  NAPL  wastes.  Therafbro,  the 
Agency  believes  that  tha  TCLP.  OLM. 


and  Q>ACML  are  appropriate  models  to 
use  in  the  assessment  of  tha  potential 
hazard  of  Ampex's  petitioned  wastes. 

Comment;  The  commanlars  also 
believed  that  total  i^nol  levels  were  of 
particular  concern.  Tha  commenters 
noted  that  data  in  the  propoeed  rule 
reported  maximum  phenol 
concentrations  of  31  ppm  in  the  SRR 
pellets  and  29  ppm  in  the  SRR  powder. 
The  commenters  believed  that  the 
analytical  data  for  phenol  in  Ampex's 
wastes  indicated  that  the  wastes 
contained  hi^  enough  leveb  of  phenol 
to  contaminate  ground  water  above 
health-based  levels.  The  commenters 
also  stated  that  total  o-cresol 
concentrations  could  be  of  concern,  but 
that  the  proposed  rule  bilad  to  present 
total  constituent  data  for  o-cresol. 

Response:  The  Agancy  disagrees  with 
the  commenters  that  total  phenol 
concentrations  in  Ampex's  wastes  are  of 
concern.  The  commenters  compared  the 
maximum  total  levels  of  phenol  in  the 
waste  directly  writh  the  health-based 
level  for  phenoL  However,  the  health- 
based  level  is  for  phenol  dissolved  in 
water  and  ingested  via  drinking  water. 
Therefore,  any  comparison  of  the  total 
level  of  phenol  in  the  vraste  (wdiich  is 
a  solid),  to  this  health-based  level  is 
meaningless.  In  the  proposed  rule,  the 
Agency  used  the  OLM  and  EPACML 
models  to  calculate  the  level  of  phenol 
that  would  result  from  phenol  that 
leaches  out  of  the  waste,  and  migrates 
to  a  downgradient  drinking  water  well. 
The  Boaximum  concentration  of  phenol 
calculated  at  the  exposure  point  was 
0.015  ppm.  which  is  Car  below  the 
health-based  level  of  20  ppm.  The 
Agency  continues  to  believa  that  this  b 
the  appropriate  approach  in  evaluating 
tha  level  of  phenol  in  the  waste. 

Furthermore,  even  if  the  Agency 
assumed  that  100  percent  of  the  phenol 
leached  out  of  Ao^pax's  waste  in  the 
TCLP.  the  maximum  concoitration  in 
the  leachate  would  be  1.5  ppm.  (The 
leaching  solution  used  in  Uie  TCLP 
method  is  2D-times  the  amount  of  the 
waste  sample,  thus,  the  maximum 
phenol  concentration  in  the  waste  of  31 
p{Mn  would  result  in  no  mcMa  than  1^ 
ppm  in  the  leachate.)  Therefore,  even 
without  assuming  any  dilution  or 
attenuation  during  migration,  the 
leachable  level  itself  would  fa«  below 
the  health-based  level. 

With  regard  to  o-cresol.  the  Agency 
notes  that  data  for  total  o-cresol 
concentrations  in  the  petitioned  wastes 
ware  available  in  the  RCRA  public 
docket  supporting  the  proposed  rule. 
Specifically,  the  four  samples  collected 
during  the  Agem^'s  May  8. 1990  spot- 
check  visit  were  analyzed  for  total  o- 
cresoL  Analysis  resuUs  for  these 


samples  showed  that  to4al  o-cresol  was 
not  detected  at  the  datacticm  limit  of  980 
ug/kg  (0.98  ppm).  As  presented  in  the 
proposed  nue,  tha  maximum 
con(»ntration  of  o-cresol  in  the  TCLP 
leachate  was  reported  to  be  0.066  ppm 
by  Ampex.  Based  on  the  above 
discussion  for  phenol,  migration  and 
transport  would  lead  to  drinking  water 
levels  of  o-cresol  that  are  far  below  the 
total  and  leachable  levels  in  the  waste. 
Thus,  under  any  set  of  assumptions,  the 
level  of  o-cresoI  calculated  for  a 
downgradient  exposure  point  would  be 
below  the  delisting  health-based  level  of 
2  ppm.  For  these  reasons,  the  Agency 
maintains  its  belief  that  phenol  and  o- 
cresol  concentrations  in  Ampex's 
petitioned  wastes  are  not  of  concern. 

b.  Presence  of  High  Leachable  Levels  of 
Lead  in  Ampex's  Waste 

Comment:  The  commenters  were 
concerned  with  leachable  levels  of  lead 
in  Ampex's  waste,  particularly 
leachable  levels  of  lead  in  the  two 
samples  collected  by  EPA  during  a  site 
visit.  The  commenters  questioned  EPA's 
preference  for  leachable  lead  data 
supplied  by  Ampex,  rather  than 
leacnable  lead  data  from  analyses  of  its 
own  two  samples.  The  commenters 
noted  that  the  compliance-point 
concentrations  for  lead  based  on 
Ampex's  data,  calculated  using  the  EPA 
Composite  Model  for  Landfills 
(EPACML),  were  near  the  level  of 
regulatory  concern,  while  EPACML 
resuUs  based  on  EPA's  data  actually 
exceeded  the  level  of  regulatory 
concern. 

The  commenters  also  noted  that  EPA 
apparently  deterred  to  Ampex's  data 
because  it  believed  that  the  analytic^ 
technique  used  by  Ampex  (flame  atomic 
absorption  (AA)  method)  was  more 
appropriate  than  the  ICP  method  used 
by  EPA  to  determine  lead  in  the  waste 
matrix.  The  commenters  claimed  that 
they  were  unable  to  fully  evaluate  EPA's 
rationale  for  this  decision  because  EPA 
failed  to  identify  if  its  ICP  method  was 
ICP  atomic  emission  spectroscopy  or 
ICP  mass  spectrometry  dCP/MS).  The 
commenters  believed  that,  if  EPA  used 
ICP/MS,  then  the  rationale  to  use  the 
Flame  AA  method  data  was 
inappropriate,  because  ICP/MS  is  less 
subject  to  matrix  interference  than  AA 
for  analyzing  lead. 

The  commenters  also  had  two  other 
conf^ems  related  to  the  choice  of 
analytical  technique.  In  the  first,  the 
commenters  poted  that  the  analysis  of 
lead  using  AA  must  be  made  by  the 
method  of  standard  additions  because  of 
recognized  problems  of  matrix 
suppression.  Second,  tha  commenters 
noted  that  if  EPA's  analytical  result 
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from  the  ICP  analysis  (2.7  ppm)  was 
correct,  then  the  sample  could  have 
"swamped"  the  Furnace  AA  detector 
and  yielded  an  erroneously  low  result. 

Response:  In  response  to  the 
commenters'  concerns,  EPA  re- 
evaluated the  teachable  lead  data 
submitted  in  support  of  Ampex's 
petition  and  collected  during  EPA's  May 
8, 1990  spot-check  visit.  As  presented  in 
Table  10  of  the  proposed  rule,  the  spot- 
check  samples  were  analyzed  using  ICP 
and  the  Ampex  samples  were  ana'yzed 
using  Flame  or  Furnace  AA.  The 
*  Agency  notes,  in  fact,  that  the  EPA's 
contract  lab  followed  SW-846  Method 
6010,  ICP  atomic  emissions 
spectroscopy  (ICP AES),  and  not  the  ICP/ 
MS  method  in  analyzing  the  spot-check 
samples.  The  Agency  selected  ICP  AES 
because  it  is,  in  general,  quicker  and 
cheaper  than  Furnace  AA  when  multi- 
component  analyses  are  being- 
performed.  Both  ICP  AES  and  Furnace 
AA  are  equally  valid  methods  for  lead 
analysis.  As  noted  in  the  proposed 
notice,  however,  the  spot-check 
analyses  using  ICP  AES  had  some 
unexplained  matrix  interferences.  As  a 
result,  the  Agency  requested  that 
Ampex  submit  eight  additional  powder 
and  pellet  samples  analyzed  for 
leachable  lead  to  verify  that  lead  was 
not  present  at  levels  of  concern. 
Ampex's  results  for  the  additional 
samples  showed  no  detectable  levels  of 
leachable  lead  in  these  samples.  These 


results  confirmed  that  the  Agency's 
detected  level  was  likely  an  anomaly  for 
Ampex's  waste.  The  Agency  considers 
the  larger  database  of  leachable  lead 
information  (e.g.,  16  samples)  to  be  a 
better  indicator  of  the  lead  levels  in 
Ampex's  waste  than  a  single  value. 

The  Agency  disagrees  with  the 
commenters  that  method  of  standard 
additions  (MSA)  analyses  must  be  used 
when  Furnace  AA  analyses  are 
performed.  S\V-846  requires  that  matrix 
spike  and  matrix  spike  duplicate 
analyses  (MS/MSD)  be  performed 
during  the  analyses  and  not  MSA.  If 
significant  matrix  interferences  are 
discovered  during  the  MS/MSD  then 
MSA  can  be  used  to  resolve  matrix 
interferences.  The  Agency  notes  that 
Ampex  performed  matrix  spike  and 
matrix  spike  duplicate  analyses  during 
each  of  its  analytical  events  and 
reported  satisfactory  QC  results  for  lead. 
Thus,  performing  MSA  was  not 
necessary  or  required.  The  Agency  also 
disagrees  with  the  commenters' 
assertion  that  a  2.7  ppm  level  of  lead 
may  have  "swamped"  the  furnace 
detector  during  Ampex's  reanalysis  of 
the  spot-check  sample.  Ampex  has 
documented  that  during  its  reanalysis  of 
the  spot-check  sample,  the  instrument 
was  correctly  calibrated  so  that  this 
level  would  be  in  the  linear  range  of  the 
instrument.  Thus,  it  is  unlikely  that  this 
level  swampmd  the  detector  and 
provided  an  erroneously  low  result. 


Thus,  the  Agency  maintains  its  belief 
that  leachable  lead  levels  in  Ampex's 
waste  are  not  of  concern. 

Comment:  The  commenters  believed 
that  the  discrepancies  between  EPA's 
leachable  levels  for  lead  and  Ampex's 
should  have  raised  a  cautionary  flag  for 
EPA,  and  that  EPA  should  have  re- 
sampled  and  reanalyzed  the  waste 
before  proposing  to  exclude  Ampex's 
waste. 

flesponse:  The  Agency  maintains  its 
belief  that  leachable  lead  levels  are  not 
of  concern.  Nonetheless,  to  fully  address 
this  issue,  the  Agency  has  collected 
additional  samples  of  Ampex's  waste. 
The  Agency  conducted  a  second  spot- 
check  visit  to  Ampex  on  November  9, 
1992  and  collected  two  samples  of 
Ampex's  powdered  material.  These 
samples  were  analyzed  for  lead  using 
Furnace  AA  to  allow  for  a  more  direct 
comparison  with  the  analytical  results 
provided  by  Ampex.  In  addition,  the 
laboratory  was  requested  to  analyze  the 
samples  using  the  method  of  standard 
additions  as  specified  in  SW-846 
Method  7000  to  eliminate  uncertainties 
regarding  matrix  effects.  Table  2 
presents  a  summary  of  all  the  leachable 
lead  data  for  Ampex's  SRR  powder, 
including  EPA's  most  recent  spot-check 
visit  (i.e..  samples  EPA-03  and  EPA- 
04).  (The  laboratory  reports  them.selves 
are  available  for  review  in  the  RCRA 
public  docket  for  today's  rule.) 


Table  2.— Summary  of  Leachable  Lead  CoNCEhfTRATiONS  (ppm)  (SoLVErfr  Recovery  Residue  Powder) 


Sample  r4o. 


AMP-01  , 

AMP-02 

AMP-03 

AMP-04 

AMP-OS 

AMP-06 

AMP-07 X. 

AMP-Oe „.. 

EPA-01   

EPA-02 

EPA-02a 

AMP-09 

AMP-10 

AMP-11 

AMP-12 .,.„ 

AMP-13 

AMP-14 

AMP-15 

AMP-16 

EPA-03 

EPA-04  


Leactiable  lead 

Extraction 

Analytical  meth- 

concentration 

method 

od 

<0.05 

EP 

Furnace  AA. 

<0.05 

EP 

Furnace  AA. 

<0.05 

EP 

Fumace  AA. 

<0.05 

EP 

Furnace  AA. 

<0.2 

TCLP 

Flame  AA. 

<0.2 

TCLP 

Flame  AA. 

<0.2 

TCLP 

FlanwAA. 

<0.2 

TCLP 

Flame  AA. 

0.943 

TCLP 

ICP. 

2.750 

TCLP 

ICP. 

0.13 

TCLP 

Furnace  AA. 

<0.008 

TCLP 

Furnace  AA. 

<0.008 

TCLP 

Fumace  AA. 

<0.008 

TCLP 

Fumace  AA. 

<0.008 

TCLP 

Fumaca  AA. 

<0.008 

TCLP 

Fumaca  AA. 

<0.007 

TCLP 

Furnace  AA. 

<0.007 

TCLP 

Furnace  AA. 

<0.007 

TCLP 

Fumace  AA. 

0.015 

TCLP     ' 

Fumace  AA. 

0.010 

TCLP 

Fumace  AA. 

<:  Denotes  that  the  constituent  was  not  detected  at  the  detection  finut  specified  in  the  table, 
a:  Ampex  reanalysis  of  EPA-02  sample. 


The  Agency  believes  that  the 
analvtical  results  from  EPA's  second 


spot-check  visit  support  the  conclusion 
that  the  data  from  EPA's  initial  site  visit 


were  not  representative  of  the  levels  ot 
leachable  lead  in  Ampex's  waste. 


!  ■      I 
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ofconcflTD  in 


caatintrasto 


Commmt:  Ths  oommBntan  also 
disagTMd  with  EPA't  dflcision  to  U6»the 
leveTo.OlS  mg/t  as  the  ra^Iatory  level 
of  coBcam  fbr  loachabta  laad.  The 
commentera  contend  that  EPA  stated  the 
0.015  mg/T  action  level  conesponded  to 
approxinately  O.OOS  mg/I  as  an  average 
(see  56  PR  26477).  The  commenters 
beliawvd  iMI  il  wottld  be  More 
appropriale  t»  rum  th«  average  lead 
Weei.  or  O.tOS  mg/l.  as  the  regulataty 
levelefLOWJm.Th>coimneoter>atiM) 
argued  tlMl  the  use  of  a  Safe  DriokiDg 
Water  AO ''Ktiaa  W««r*  as  a  ragvlMory 
level  of  caacem  for  detisliag  wa* 
inapplkabla  becauae  tW  actioo  level 
was  keyed  to  a  finl-diaw  water  ftook 
leaded  pipes,  which  beers  little 
resenbunoe  ts  Ifae  typ«ii  of  conditions 
encounlared  bjr  a  dekirted  waste  and  is 
therefore  nol  an  appropriate  measure  for 
detemiaiag  the  aUiiMMable  level  of 
leachaUe  liad  far  a  dalieting  decision. 
The  iiiin—ntaii  believed  that,  if  EPA 
was  goi^  to  use  this  appnach.  it 
should  at  leest  coasidBr  using  0.005  mg/ 
1  as  the  reguletory  level  of  concan. 
since  the  Ifevd  cones poadod  to  the 
avenga  leoch  wveL 

Bespoase:  The  Agency  disagrees  with 
the  comBMBtars'  aasertioa  that  it  should 
use  the  te«el  of  0.005  Big/1  as  the 
regulatory  level  of  concera  for  leechaUe 
lead.  While  the  action  level  of  0.015  mg/ 
1  is  not  a  formal  MCL.  EPA  stated  in  the 
preamble  to  the  lead  rule  that  the  level 
of  0.015  mg/l  is  "associated  with 
substantial  public  heelth  protection" 
(see  56  FR  26477.  June  7. 1991). 
Furthennave,  the  Agency  decided  to 
adopt  this  value  instead  of  an  average  or 
meaian  vahie  because  this  method  does 


UMI 


not  loquira  assumptions  concerning 
values  less  than  the  lead  practical 

Suantitation  level  of  O.OOS  mg/l.  Thus, 
le  Agency  beDeves  that  the  0.015  m^ 
1  level  is  the  appropriate  level  for  use  in 
delisting  decision  making. 

To  further  address  the  commentais' 
concern*  the  Agency  calculated  a  mean 
value  for  all  of  the  leachabie  lead  data 
in  Table  2  (0.23  mg/l)  to  compare  to  the 
"avenge"  level  of  concern  suggested  l^ 
the  rr— Biantais.  The  vahie  specified  for 
the  detedioB  Knit  was  used  for  samples 
with  no  detected  lead  lewis.  This  is  a 
worst  case  sssumption.  given  that  all 
but  the  two  initial  EPA  samples  (EPA- 
01  and  EPA-02>  appear  to  be  far  below 
the  detection  limits  reported  for  some  of 
Ampex's  data  (AMP-05  through  AMP- 
06).  In  any  case,  the  calculated  mean  for 
leachabie  lead  of  0.23  mg/K  when  input 
in  the  EPACML.  would  yield  a 
compliance  point  concentration  for  lead 


(0.0023  mg^)  that  is  weH  below  aOtS 
mg/l.  Fwtharaova.  as  noted  earlier,  the 
initial  EPA  samplas  (EPA-4n  and  ETA- 
02)  appear  to  be  awMoalaus.  If  thaaa 
data  potnis  araaat  iDchulad.  the  aiaaB 
lead  lave)  (COM  mg/l)  yields  an  even 
lower  con^iaace  point  concentratieo 
(0.00064  oig/l).  Therefoca,  even  using 
the  epproach  suggested  by  the 
comoMMlen,  thaMad  lawela  in  Arapex's 
waste  are  aal  of  I 


c.  Hazards  From  Non-Croundwater 
Pathways  of  Exposure:  Air  Emissions 
and  Siuiasm  Water  Contamination 

CowatPlt  The  commmlars  disputed 
EPA's  dacisias  t»  evaluate  only  the 
hazard  posed  by  particles  af  10  mb  or 
less  when  coasidaring  the  airboma 
dispersal  of  wast*  contaminants.  (The 
comments  feiar  ta  paiticlBS  of  "10  ug" 
or  less:  EPA  believae  this  is  a 
typographical  etzor  and  assumed  the 
commenter  intended  to  write  10  um.) 
Tha  coouneniers  believed  that  using  an 
upper  limit  sia»  of  10  um  ignored  th« 
principal  pathway  of  concern  for  toxic 
constituents,  such  as  lead,  for  which  the 
priactpal  pathway  is  ingestion. 

Response:  As  noted  in  the  proposed 
nilow  the  Agency  chose  to  assess  the 
potential  hazards  of  Ampex's  petitioned 
waste  via  an  airborne  pathway  because 
of  the  possible  nature  of  Ampex's 
solvent  recovery  residue  (powder  form). 
Specifically,  the  Agency  evaluated  the 
potential  impact  of  inhaling  particulate 
matter  that  is  released  and  dispersed 
ht)m  the  surface  of  a  disposal  site.  The 
AgMicy  believes  that  the  commenters 
ara  concerned  about  human  exposure  to 
contaminants  that  potentially  could  be 
deposited  on  a  surface  downwind  of  the 
disposal  site  and  available  for  ingestion 
through  hand-to-mouth  contact.  While 
the  Agency  agrees  that  some  particulate 
matter  might  be  ingastfld  follQwing 
dispersion.  EPA  believes  that  this  is  not 
a  principal  pathway  of  concern  in  this 
case  for  several  reasons. 

First,  the  level  of  toxic  constituents  in 
Ampex's  waste  are  relatively  low,  e.g., 
the  maximum  level  of  lead  measured  in 
the  waste  powder  was  358  ppm  (average 
=  227  ppm).  This  level  is  below 
acceptable  soil  levels  for  lead  (500  to 
1 ,000  ppm)  as  currently  used  by  EPA  in 
remediation  of  lead  contaminated  soil. 
(See  Memorandum  on  "Interim 
Guidance  on  Establishing  Soil  Lead 
Cleanup  Levels  at  Superfund  Sites," 
which  is  in  the  docket  for  today's  rule.) 
Furthermore,  as  the  docket  to  th* 
proposed  rule  noted,  thaaree  contarminf^ 
any  of  Ampex's  waste  that  might  be 
exposed  (i.e..  uncovered)  at  a  landfill 
should  be  relatively  small  (1.126  square 
meters,  or  <  0.3  acres)  due  to  the  small 
volume  of  waste  generated.  Thus,  in  the 


unlikely  event  that  Ampex's  exposed 
waste  f1.12«  squaro  SMters),  containing 
the  maximum  level  of  meesured  lead 
(35S  ppm)  is  completaty  dispersed  over 
an  area  enclosed  by  a  circle  with  a 
radius  of  1.000  faet  or  30S  meters  (area 
=  2.92E-«4)5  square  meters),  the  soil  leed 
level  from  Ampex's  waste  at  a  distance 
of  1.000  feet  fthe  hypothetical  exposure 
point  for  wind  dispersal)  would  not 
exceed  1.3  ppm.  Tllis  level,  which  can 
b»  calculated  from  the  ratio  of  waste 
area  to  total  area  (0.0039)  multiplied  by 
the  maximum  level  of  measured  lead 
(358  ppm),  is  far  below  any  reasonable 
level  of  concern.  For  example,  the  mean 
lead  level  in  uncontaminated  soils 
throughout  the  United  States  was 
reported  to  be  19  ppm  (See  Shacklette, 
H.T.  and  J.G.  Boemgen.  1984.  Element 
Concentrations  in  Soihs  and  Other 
Surficial  Materials  of  the  Coterminous 
United  States.  U.S.  Geological  Survey 
Professional  P&per  1270.) 

In  order  to  fully  respond  to  the 
commenters'  concerns,  the  Agency  also 
investigated  the  potential  hazards 
assoc:iated  with  exposure  to  particles  up 
to  30  um  in  size  that  are  deposited  on 
soil  and  subsequently  ingested,  using  a 
methodology  that  relies  on  a  modified 
version  of  EPA's  Ambient  Air- 
Dispersion  Model  (AADM)  to  predict 
the  downwind  concentration  of 
contaminants.  (The  AADM  was 
originally  described  in  50  FR  48963. 
November  27, 1985,  and  was  used  by 
EPA  to  evaluate  the  potential  hazards  of 
inhaling  pertrcubto  emissions,  as 
presented  in  the  RCRA  public  docket 
supporting  the  Agency's  proposal  to 
exclude  Ampex's  petitioned  waste.) 

Using  the  modified  AADM,  the 
concentrations  of  contaminants  in  soil 
from  Ampex's  waste  were 
cooser\'atively  estimated  based  on 
atmospheric  deposition  of  waste 
particles  fbr  one  year  (without  loss  at 
the  site  of  deposition)  ai  a  downwind 
distance  of  1,000  feet  from  the  disposal 
site  boundary.  Modifying  the  analyses 
this  way  results  in  a  negligible  level  of 
lead  in  the  soil  (<0.02  ppm).  The  results 
of  this  determination  were  compared  to 
Ag9ncy's  criteria  for  evaluating 
contaminant  levels  in  soil  (500  to  1000 
ppm)  and  the  background  level  (19 
ppm>  noted  above.  All  of  these 
evaluations  clearly  show  that  Ampex's 
waste  does  not  pose  a  substantial 
present  or  potential  hazard  to  human 
heelth  throu^  air  dispersion  and 
deposition.  A  complete  description  of 
the  Agency's  assessment  of  the  potential 
impact  of  Ampwx's  waste,  with  regard  to 
atmospheric  depositioa  aad  ingestioa  of 
waste  contaminaatsacciunulated  in  soil 
using  the  modified  aADM.  is  presented 
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in  the  RCRA  public  docket  fat  today's 
rule. 

Comment:  The  commenters  believed 
that  EPA  must  also  evaluate  the  ha^^ 
posed  by  the  volatilization  of  organic 
contaminants  present  in  Ampex's  waste. 
The  commenters  were  particularly 
concerned  about  the  presence  of  phenol, 
toluene,  formaldehyde,  methyl  ethyl 
ketone,  and  cyclohexanone  in  the  waste. 
The  commenters  believed  that  wastes 
containing  volatile  constituents  cannot 
be  evaluated  for  the  hazards  they  pose 
to  human  health  and  the  environment 
without  a  quantitative  assessment  of  the 
volatilization  pathway. 

Response:  Tne  Agency  agrees  with  the 
commenters  that  some  volatilization 
may  occur  from  Ampex's  waste 
contained  in  a  landfill.  Howevor,  given 
its  relatively  small  volume  and  data 
showing  that  it  contains  relatively  low 
concentrations  of  volatile  oi^anics,  EPA 
believes  any  volatile  emissions  from 
Ampex's  waste  would  be  insignificant. 
Furthermore,  the  Agency  notes  that  the 
residuals  generated  by  Ampex  are  in 
powder  form,  and  result  from  recovery 
of  spent  solvents.  Significant  volatile 
releases  seem  unlikely  for  this  waste. 
Therefore,  the  Agency  believes  a 
quantitative  evaluation  of  volatile 
organic  emissions  is  xmnecessary. 

In  any  case,  to  fully  respond  to  the 
commenters'  concerns,  the  Agency 
investigated  whether  the  levels  of 
volatile  organic  contaminants  present  in 
Ampex's  waste  could  possibly  pose  a 
potential  hazard  to  human  health.  As 
noted  in  the  proposed  rule,  twelve 
organic  constituents  were  detected  in 
samples  of  Ampex's  petitioned  waste. 
Of  these  twelve  constituents,  the 
Agency  detoinlned  that  the  following 
eight  compounds  have  the  potential  to 
volatilize  (based  on  information  about 
constituent-specific  boiling  points): 
acetone,  cyclohexanone,  eOiyl  benzene, 
formaldehyde,  methyl  ethyl  ketone, 
methylene  chloride,  toluene,  and 
xylme.  The  Agency  believes  that  the 
commenters'  concern  regarding  the 
potential  volatilization  of  phenol  is 
unfoimded,  as  the  boiling  point  for 
phenol  (i.e.,  182  *C)  is  significantly 
greater  than  the  boiling  points  of 
compounds  typically  classified  as 
"volatile".  For  example.  EPA  did  not 
classify  phenol  as  volatile  when 
evaluating  it  as  a  potential  TC 
constituent  (see  51  FR  21648,  June  13, 
1988).  However.  EPA  included  phenol 
in  its  evaluation  in  order  to  fiilly 
address  the  commenters'  concern. 

As  a  worst  case,  the  Agency  assumed 
that  100  percent  of  these  constituents 
would  be  lost  to  the  air.  The  Agency 
used  the  AADM  model  that  «vas 
included  in  the  docket  to  the  proposed 


rule  to  predict  the  downwind 
concentrations  of  these  constituents. 
The  results  of  this  conservative,  worst- 
case  evaluation  indicated  that  there  is 
no  substantial  present  or  potential 
hazard  to  human  health  from 
volatilization  of  organic  contaminants 
present  in  Ampex's  waste.  All  organic 
constituents  were  estimated  to  be  well 
below  levels  of  concern.  A  complete 
description  of  the  Agency's  modeling 
and  analysis  of  volatile  emissions  bom 
Ampex's  petitioned  waste  is  presented 
in  the  RCRA  public  docket  for  today's 
rule. 

Comment:  The  commenters  took 
exception  to  EPA's  assertion  that 
leachate  derived  from  the  waste  will  not 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsurface  where  dilution  of 
hazardous  constituents  may  ocou'.  The 
commenters  noted  that  many  industrial 
waste  disposal  sites  are  located  close  to 
surface  water  bodies  and  that  wastes, 
such  as  Ampex's  petitioned  waste,  have 
a  high  likelihood  of  running  directly  off 
of  the  land  %vithout  first  entering  the 
subsurface.  In  a  runoff  scenario  such  as 
this,  the  commenters  argued  that  total 
concentrations  of  toxic  constituents,  not 
leachable  concentrations,  would  be  of 
primary  concern. 

Response:  The  Agency  maintains  its 
belief  that  leachate  derived  from 
Ampex's  petitioned  waste  is  unlikely  to 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsurface  %vhere  dilution  of 
hazardous  constituents  may  occur.  This 
is  because  delisted  wastes  are  typically 
managed  in  regulated  solid  waste 
management  units.  Discharge  of 
pollutants  into  surface  waters  are 
currently  regulated  under  the  Qean 
Water  Act  (CWA).  The  Agency  has 
promulgated  reeulations  for  municipal 
solid  waste  landfills  that  tvill  also 
require  run-on  and  run-off  controls,  and 
explicitly  prohibit  dischai]ges  that 
violate  the  CWA  (see  56  FR  50978. 
October  9, 1991). 

Furthermore.  EPA  disagrees  with  the 
commenters'  statement  that  leachable 
concentrations  are  not  useful  in 
assessing  risks  posed  by  surface  water 
runoff.  Leachable  concentrations 
provide  a  direct  measure  of  the 
solubility  of  a  toxic  constituent  in  water, 
and  are  indicative  of  the  fraction  of  the 
constituent  that  may  be  mobilized  in 
siuface  water,  as  well  as  groundwater. 
For  example.  TCLP  tests  (which  are 
performed  with  a  more  aggressive  acidic 
extraction  medium,  not  water)  show 
that  the  fraction  of  lead  in  Ampex's 
waste  that  is  mobile  is  only  on  the  order 
of  1  percent.  Similar  results  can  be 
calculated  for  other  metals.  However,  in 


response  to  the  commenters'  concerns, 
the  Agency  investigated  the  potential 
hazards  that  may  result  from  exposure 
to  contaminants  in  Ampex's  petitioned 
waste  through  a  surface  water  pathway. 
This  evaluation  involved  a  worst-case 
estimation  of  the  annual  soil/waste 
erosion  from  a  landfill,  the  amount  of 
waste  delivered  to  the  surface  water 
body,  and  the  volume  of  siuface  water 
into  which  runoff  occurs.  The  Agency 
determined  the  dissolved  concentration 
of  contaminants  from  Ampex's  waste  by 
making  the  worst-case  assumption  that 
the  contaminants  in  the  eroded  material 
completely  dissolve  in  the  surface-water 
body.  The  results  of  this  conservative 
evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  from  runoff  of  Ampex's 
waste  to  surface  water.  The  minimum 
dilution  factors  calculated  by  this 
approach  (>300,000)  confirm  the 
Agency's  contention  in  the  proposed 
rule  thiat  any  contaminants  in  runoff 
would  be  further  diluted  by  the  water 
body.  A  complete  description  of  the 
Agency's  evaluation  of  contaminant 
releases  from  runoff  of  Ampex's  waste 
to  8  surface  water  body  is  presented  in 
the  RC31A  public  docket  for  today's  rule. 

C  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  in  this  final  rule,  the  Agency 
believes  that  Ampex's  solvent  recovery 
residue  (powder  and  pellet  form)  should 
be  excluded  from  hazardous  waste 
control  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Ampex 
Recording  Media  Ccvporatiaa.  loarftod 
in  Opelika,  Alabama,  for  its  solvent 
recovery  residue,  described  in  its 
petition  as  EPA  Hazardous  Waste  Nos. 
F003/F005. 

This  exclusion  only  applies  to  the 
processes  and  waste  volume  (a 
maximum  of  1.000  cubic  yards 
generated  annually  in  the  powrder  or 
pellet  form)  covered  by  the  original 
demonstration.  The  CKslity  would 
require  a  new  exchision  if  either  its 
manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition 
occurred  (e.g..  if  levels  of  hazardous 
constituents  increased  significantly)  or 
if  an  increase  in  waste  volume  occurred. 
Accordingly,  the  facility  would  need  to 
file  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  generated 
either  in  excess  of  1,000  cubic  yards  per 
year  or  frnm  changed  processes  as 
hazardous  until  a  new  exclusion  is 
granted. 

Although  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  the  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
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exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Ahematively,  the  delisted  wastes 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
wastes,  or  treats  the  wastes  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation  (see  40  CFR  part  260.  • 
appendix  I). 

m.  Limited  EfEact  of  Federal  Exclusion 

The  final  exclusion  for  Ampex  is 
being  granted  under  the  Federal  (RCRA) 
delisting  program;  this  exclusion  is  not 
effective  in  Alabama  because  on  May 
17. 1993,  the  State  of  Alabama  became 
authorized  to  administer  a  number  of 
ROIA  programs,  including  delisting,  in 
lieu  of  the  Federal  program.  If  Ampex 
wants  to  dispose  of  its  waste  in 
Alabama,  it  will  need  to  have  its 
delisting  petition  approved  by  Alabama. 
However.  Ampex  has  indicated  that  it 
may  transport  its  delisted  waste  for 
disposal  to  another  State  where  the 
Federal  delisting  program  remains  in 
effect,  and  thus  where  today's  delisting 
would  be  effective.  In  addition,  even  if 
Alabama  eventually  decides  (as  an 
authorized  State)  to  delist  the  waste, 
that  action  would  only  have  effect 
within  Alabama,  and  a  Federal  delisting 
would  generally  still  be  needed  for  out 
of  State  transport  as  nonhazardous 
waste.  Therefore,  the  Agency  has 
decided  to  proceed  with  the  final 
rulemaking  and  is  granting  a  Federal 
delisting  to  Ampex. 

IV.  EffiMAive  Date 

This  rule  is  effective  August  9, 1993. 
Die  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RQIA  to  allow  rules  to  become 
efiactive  in  less  than  six  months  when 


the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010.  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  wastes  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  rule  is  not  a  major 
regulation,  therefore  no  Regulatory 
Impact  Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 


delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  impact  on  small  entities  since 
its  effect  will  be  to  reduce  the  overall 
costs  of  EPA's  hazardous  waste 
regulations  and  is  limited  to  one  facility. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 


List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  27. 1993. 
David  Bussard, 

Acting  Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTinCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912(a),  6921. 
6922,  and  6938. 

2.  In  Table  1  of  appendix  IX  of  part 
261,  add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 


UMI 
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Appendix  DC  to  Part  261— Wasta*  Ejtciiided  Under  ff  260.20  and  260.22 

Table  1.— Wastes  Excluded  Frcjm  Non-specific  Sources 


FadNiy 


Address 


Waste  description 


Ampex  Recording  Madta  CorporeHon OpeWca.  Aiabema 


Sol^rent  recovery  residues  In  tie  powder  or  pelet  lorni  (EPA  I 
Waste  Nos.  R)03  and  F005)  generated  from  the  recovery  of  ^lenl 
soMnts  tram  tTte  manufacture  d  tape  recording  medte  (uMiaialail  at 
a  maximum  annual  rate  of  1,000  cubic  yards  In  the  powKtor  or  peM 
k»n)  after  August  9,  1993.  In  order  to  confimi  tat  tie  chanctedstics 
of  the  iwaslee  do  not  change  significantly,  tw  laciity  must,  on  en  an- 
nual tiasis.  analyze  a  representative  compoelle  sample  of  tie  tMSto 
Qn  Ks  final  tomi)  for  t>e  constituents  listed  In  40  CFR  261.24  using 
the  roetKid  specified  therein.  The  annual  analytical  rasuMs.  Including 
quafity  control  information,  must  t>e  compied.  cartifted  accordktg  to 
40  CFR  260.22(I)(12).  maintained  on-site  for  a  minimum  of  five  yaws. 
and  made  availatile  for  inspection  upon  request  t>y  ar^  employee  or 
lepraeentative  of  EPA  or  the  Stats  of  Alabama.  Failure  to  mainlHn 
tia  raquired  records  on-site  will  be  considered  by  EPA.  at  Mb  dteci*- 
ion.  auMbent  basis  to  revoke  the  exclusion  to  t)e  extent  dkadad  by 
EPA 


iFR  Doc  93-18842 Filed 8-6-93;  845  ami 
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DEPARTMENT  OF  THE  iNTERtOR 

Bureau  of  Land  Managemcnl 

43  CFR  Public  Land  Order  6990 
[OR-M3-4210-06;  QPa-230;  OR-4«13q 

Withdrawal  of  National  Foreat  Syatem 
Landa  To  Protect  the  RehabilitaUon 
Work  on  the  Whfte  King  and  Lucky 
Laaa  Urankim  MInea;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SlMMlARY:  This  order  withdraw;;  200.59 
acres  of  National  Forest  System  lands  in 
the  Fremont  National  Forest  firom 
mining  for  a  period  of  20  years  for  the 
Department  of  Agriculture,  Forest 
Service,  to  protect  the  r^abilitation 
woric  to  be  done  on  the  White  King  and 
Lucky  Lasss  uranium  mines  near 
Lakeview,  Oregon.  The  lands  have  been 
and  will  remain  opcm  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 
EFFECTIVE  DATE:  August  9, 1993. 
FOR  FURTHER  tlFORMATION  CONTACT: 

Donna  Kaufhnan,  BLM  Oregon  State 
Office,  P.O.  Box  296S,  Portland,  Oiegon 
97208-2965, 503-2110-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  .of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  ri^ts,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  prevent 
damage  to  the  proposed  containment 
cell  and  the  rehabilitation  mine  pits: 

Willamette  Meridiaa 

Fremont  National  Forest 

T.  37  S..  R.  18  E.. 

Sec  25.  NBV«NE^/4. 
T.  37  S.,  R.  19  E., 

Sec.  30.  lot  1,  Ei/^NW^A,  and  NW%SEv«. 

The  areas  described  aggregate  200.59  acres 
in  Lake  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  July  28. 1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
[PR  Doc  93-19012  Filed  8-6-93: 8:45  am) 
muuna  cooc  43io-3s-ii 


43  CFR  Public  Land  Order  6991 
[OR-943-4210-06;  GP^231;  OR-4760S] 

Withdrawal  of  National  Foreet  Syetem 
Land  To  Protect  the  Bagby  Hoi  Springs 
Research  Natural  Aree  end  Bagby  Hoi 
Springs  Special  Interest  Area;  Oregon 

AGENCY:  Bureau  of  Land  ManagemeiM. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  ivithdraws 
approximately  1,936  acres  of  National 
Forest  System  land  in  the  Mt.  Hood 
National  Forest  from  mining  for  a  period 
of  20  years  for  the  Department  of 
Agrinilture,  Forest  Service,  to  protect 
tho  Bagby  Hot  Springs  Research  Natural 
Area  and  Bagby  Hot  Springs  Special 
Interest  Area  near  Estacada,  Oregon.  The 
land  has  been  and  will  remain  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land 
and  to  mineral  leasing. 
EFFECTIVE  t>ATE:  August  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  KaufTman.  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208-2965,  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows:  . 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  %vithdrawm  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C  ch.  2 
(1988)).  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
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recreational,  historical,  educational,  and 
geological  valuee  in  the  Bagby  Hot 
Springs  Area: 

WUloMlto  MOTidiu 

M».  Hood  National  Forest 

T  7  S    R.  S  B. 

Sec'u,  SBViSW'ASWV*.  CASEV^W'/i. 
SWV1SEV.SWV1,  NWV4SWV4SEV«, 
Sv^SWV4SBV4.  and  SWV4SEV4SBV4: 

Sac  22.  SE^/4SWV4,  ^4EV4SEV4, 
S'AhJWV4SEV4.  and  S'/iSEV«; 

Sac  23.  WV.NEV4h4EV«.  SEV4NE'/4NB'/4. 
W'-^NE^A.  SBV4NBV4.  BV1NWV4, 
B'ANWV4NWV4.  SWV1NWV4NWV4, 
SWV«NWV4,  and  S^h; 

Sec  24.  SWV4SWV4SWV4; 

Sac  25.  WViW'/iNWV4,  W'/iNW'ASW'A, 
and  NWV«SWV4SWV4; 

Sac  26,  N>/^,  N^/^i/^.  and  that  portion  of 
the  S^^S'/^  outsidfl  the  Bull  of  the  Woods 
WUdemen  Area  as  more  particularly 
identified  and  described  in  the  ofncial 
records  of  the  Bureau  of  Land 
Management.  Oregon  State  Office; 

Sec  27.  NEV«,  E'ANWV4.  B'/iNPASWA. 
NEV4SEV4SWV4,  N'/iSEV4  and  that 
portion  of  the  SM1SEV4  outside  the  Bull 
of  the  Woods  Wilderness  Area  as  more 
particularly  identified  and  described  in 
the  official  records  of  the  Bureau  of  L,and 
Management,  Oregon  State  Office; 

Sec  34.  that  portion  of  the  N'/iNWANE'/i 
outside  the  Bull  of  the  Woods 
Wilderness  Area  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management.  Oregon  State  Office; 

Sec  35.  that  portion  of  the  N1/1NEV4NEV4 
outside  the  Bull  of  the  Woods 
Wilderness  Area  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office. 

The  area  descrilwd  contains  approximately 
1,936  acres  in  Cladcamas  County.  I 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effisctive  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978,  43  U.S.C.  1714(0  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  July  28, 1993. 


AMSutant  Secntaiy  of  the  Interior. 
[PR  Doc  93-19013  Piled  8-6-93;  8:45  am] 
:4aie-»-H 


43  CFR  Public  Und  Order  6992 
[AK-«32-<210-«6:  AA-56314] 

Partiai  Revocation  of  Executiv*  Order 
No.  4257,  Dated  June  27. 1925;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnOM;  Public  land  order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
approximately  228  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Coast  Guard,  Department  of 
Transportation,  for  the  Sukoi  Islets  and 
the  Turn  Point  Lighthouses.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  This 
action  also  opens  the  Sukoi  Islets 
Lighthouse  land  for  selection  by  the 
State  of  Alaska,  if  such  land  is  otherwise 
available.  Any  of  this  land  that  is  not 
selected  by  the  State  will  be  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands.  The  Turn  Point  Lighthouse  land 
is  part  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness,  as  established 
and  designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act,  and 
remains  withdrawn  from  all  forms  of 
entry,  appropriation,  or  disposal  under 
the  public  land  laws. 

EFFECTIVE  DATE:  August  9. 1993. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  ELM  Alaska  State 
Omce,  222  W.  7th  Avenue,  No.  13. 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  4257,  dated 
June  27, 1925.  which  withdrew  National 
Forest  System  lands  for  lighthouse 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Copper  River  Meridian 

Tongass  National  Forest 
(a)  Sukoi  Islets  lighthouse 

The  %ifestem  island  of  the  Sukoi  Islets, 
Frederick  Sound,  located  within  protracted 
sees.  26,  27.  and  35,  of  T.  57  S.,  R.  79  E.. 
excluding  a  parcel  of  land  more  particularly 
descriliedas: 

Beginning  at  a  point  100  feet  due  East  of 
Sukoi  Islets  Light;  Thence  along  due  North, 
South  line  to  mean  high  water,  all  land  due 
West  of  this  North.  South  line  containing 
approximately  2.0  acres. 

The  area  described  contains  approximately 
118 


(b)  Turn  Point  Lighthouse 

A  parcel  of  land  located  within  protracted 
sees.  15  and  22.  of  T.  74  S..  R.  101  E.. 
beginning  at  a  point  on  low  water  line,  west 
shore  of  Portland  Canal.  3040  feet  in  a  direct 
line,  southerly  from  the  center  of  Turn  Point 
Beacon,  a  tripod  anchored  to  concrete  piers; 
Thence  west  true  1520  feet;  Thence  north 
true,  5050  feet,  more  or  less,  to  an 
intersection  with  the  low  line;  Thence 
southeasterly  and  southerly  following  the 
windings  of  low  water  line  to  point  of 
beginning.  The  area  described  contains 
approximately  110  acres. 

The  areas  described  aggregate 
approximately  228  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  paragraph  1(a)  is 
hereby  opened  to  selection  by  the  State 
of  Alaska  under  section  6(a)  of  the 
Alaska  Statehood  Act  of  July  7. 1958.  48 
U.S.C.  note  prec.  21  (1988). 

3.  As  provided  by  section  6(g]  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  in 
paragraph  1(a),  for  a  period  of  ninety- 
one  (91)  days  from  the  date  of 
publication  of  this  order,  if  such  land  is 
otherwise  available.  Any  of  the  land 
described  in  paragraph  1(a)  that  is  not 
selected  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Tongass  National 
Forest  reservation,  and  any  other 
withdrawal  of  record. 

4.  At  10  a.m.  on  November  8, 1993, 
the  land  described  in  paragraph  1(a) 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
the  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

5.  The  land  described  in  paragraph 
1(b)  is  part  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness  pursuant  to 
sections  503,  703,  and  707  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  94  Stat.  2399,  2418,  and  2421,  and 
remains  withdrawn  frt)m  all  forms  of 
entry,  appropriation,  or  disposal  under 
the  public  land  laws.  Any  land 
described  in  paragraph  1(b)  that  may  be 
outside  of  the  Misty  Fjords  National 
Monument  and  Misty  Fjords  National 
Monument  Wilderness  will  remain 
withdrawn  from  all  forms  of  entry, 
appropriation,  or  disposal  under  the 
public  lands  laws  until  a  further 
opening  order  is  published. 


UMI 
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Dated:  July  28, 1993. 
Bob  Aniitrong, 

Assistant  Secretary  of  the  Interior. 

IFR  Doc.  93-19011  Filed  ft-6-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CPR  Parts  1, 21 ,  25, 73, 74. 76  and 
100 

(MM  DoeUl  No.  K-aei,  FCC  93-334] 

Revision  of  Broadcast  and  Cable 
Television  EEO  Rules  and  Policies 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  mle. 

SUMMARY:  This  Report  and  Order  in  MM 
Docl^et  No.  92-261  adopts  rules  to 
implement  Section  22  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act").  Specifically,  in  this  Report  and 
Order  the  Commission  has  amended  its 
broadcast  EEO  Rule  to  require  a  mid- 
term review  of  broadcast  television 
stations.  In  addition,  the  Commission 
amended  its  cable  EEO  regulations  and 
reporting  form  to  expand  the  number  of 
job  categories  firom  nine  to  15.  require 
the  collection  of  job  title  information, 
and  to  expand  the  scope  of  the  cable 
EEO  regulations  to  include  any 
multichannel  video  programming 
distributor.  This  action  is  taken  in  order 
to  comply  with  the  EEO  provisions  set 
forth  in  Section  22  of  the  1992  Cable 
Act. 

EFFECTIVE  DATES:  Rules:  September  8, 
1993.  Revised  FCC  Form  395-A: 
November  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  M.  Higginbotham.  Mass  Media 
Bureau,  Enforcement  Division.  (202) 
632-7069. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  the  collection  of 
information  imder  FCC  Form  395-A  is 
estimated  to  be  1.95  hours  per  response. 
This  reporting  burden  includes  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission.  Office  of 
Managing  Director,  AMD-PIRS.  Records 
Management  Division.  Washington.  DC 
20554.  and  to  the  Office  of  Management 


and  Budget,  Paperwork  Reduction 
Protect.  Washington,  DC  20503. 

Inis  is  a  synopsis  of  the 
Commission's  Report  and  Order  in  MM 
Docket  No.  92-261,  adopted  June  24. 
1993,  and  released  July  23, 1993.  The 
complete  text  of  this  document  which 
was  adopted  in  MM  Docket  No.  92-261, 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
at  (202)  857-3800. 2100  M  Street.  NW., 
suite  140.  Washington.  DC  20037. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  in  MM 
Docket  No.  92-261  adopts  rules  to 
implement  Section  22  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act").  This  Act  adds  a  new  Section  334 
to  the  Communications  Act  of  1934 
which  codifies  the  Commission's 
broadcast  EEO  rule  (47  CFR  73.2080) 
and  its  EEO  reporting  forms  as  they 
apply  to  broadcast  television  stations 
(FCC  Form  396  and  FCC  Form  395-B) 
and  requires  a  mid-term  review  of    . 
broadcast  television  stations' 
employment  practices.  The  1992  Cable 
Act  also  amends  Section  634  of  the 
Commimications  Act  to  require  the 
collection  of  more  specific  employee 
data  from  cable  operators,  expand  the 
number  of  job  categories  from  nine  to 
15,  raise  the  basic  forfeiture  for  cable 
EEO  violations  from  $200  to  $500,  and 
expand  the  scope  of  Uie  EEO  provisions 
to  include  multichannel  video 
programming  distributors.  The  Notice  of 
Proposed  Rule  Making  ("NPRM  ")  in  this 
rule  making  proceeding,  58  FR  3929 
(January  12, 1993),  sought  comment  on 
proposed  rules  to  implement  the  EEO 
provisions  of  the  1992  Cable  Act. 

Mid>term  Reviews  for  Broadcast 
Television  Stations 

2.  In  the  Report  &  Order  we  amended 
our  current  broadcast  EEO  Rule  (47  CFR 
73.2080)  to  require  an  EEO  mid-term 
review  of  broadcast  television  stations. 
This  review  will  consist  of  an 
evaluation  of  a  station's  employment 
profile  using  our  processing  guidelines. 
To  conduct  this  review,  we  will  use  the 
first  two  Forms  395-B  filed  after  the 
station's  group  license  expiration  date 
as  specified  in  47  CFR  73.1020  of  our 
rules.  The  mid-term  review  letters, 
which  will  be  sent  only  to  those 
licensees  who  fail  the  review,  will 
contain  sufficient  information  to 
provide  licensees  with  specific  guidance 
as  to  areas  of  possible  EEO  deficiency. 


The  results  of  the  mid-term  review  yfiU 
not  result  in  a  sanction  against  the 
licensee  but  will  constitute  only  an 
early  warning  that  a  licensee's  EEO 
efforts  may  need  improvement.  Thus, 
the  absence  of  a  deficiency  letter  at  mid- 
term will  not  be  evidence  of  compliance 
at  renewal  time.  Moreover,  at  renewal 
time,  we  will  take  cognizance  of  all 
pertinent  EEO  data,  including  data 
relied  upon  for  the  mid-term  review. 
The  first  group  of  broadcast  television 
stations  that  will  be  subject  to  the  mid- 
term review,  will  be  those  stations 
whose  licenses  expired  on  October  1, 
1991.  This  group  includes  those 
broadcast  television  stations  located  in 
the  District  of  Columbia,  Maryland. 
Virginia,  and  West  Virginia. 

Cable  Equal  Employment  Opportunities 

3.  Collection  of  Employee  Data.  In  the 
NPRM,  the  Commission  proiK)sed  to 
amend  the  cable  annual  employment 
report  (FCC  Form  395-A)  to  collect 
employment  data  for  full  and  part-time 
employees  separately  as  well  as  by  job 
title.  In  addition,  the  Commission 
proposed  to  collect  recruitment,  hiring, 
promotion  and  employment  information 
for  the  additional  six  new  upp>er-level 
job  categories.  Based  upon  the 
comments  in  this  proceeding,  we  have 
revised  the  amount  of  information 
collected  on  the  Form  395-A. 
Specifically,  cable  operators  will 
continue  to  report  employee  data  for  full 
and  part-time  employees  in  the 
aggregate  on  one  grid.  To  collect  the  job 
title  information,  we  will  allow  cable 
operators  to  submit  computer-generated 
employee  lists  as  suggested  by  one 
commenter.  Cable  operators  also  will 
submit  hiring  and  promotion  data  for 
the  six  new  job  categories.  Although  we 
will  not  collect  specific  recruitment 
information,  on  the  Form  395-A.  we 
remind  cable  operators  that  they  are 
expected  to  maintain  documentation  of 
their  recruitment  efi'orts  for  all  job 
categories,  including  the  six  new  job 
categories,  and  to  submit  such 
documentation  upon  Commission 
request. 

4.  Definitions  for  fob  Categories.  The 
15  job  categories  include:  Corporate 
Officers,  General  Manager,  Chief 
Technician,  Comptroller,  General  Sales 
Manager,  Production  Manager, 
Managers,  Professionals,  Technicians. 
Sales,  Office  and  Clerical, 
Craflsworkere,  Operatives,  Laborere,  and 
Service  Workera.  In  the  NPRM.  the 
Commission  proposed  definitions  for 
the  first  six  job  categories  and  to  adopt 
the  current  definitions  for  the  remaining 
nine  job  categories.  Based  upon  the 
record  in  this  proceeding,  we  have 
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revised  and  clarified  the  definiUoos  for 
1 1  of  th*  15  )ob  catagohec 

5.  AnotyaU  of  Employee  Data.  In  the 
NPRM.  ttia  CouuBiaaion  sought 
comment  on  whether  it  should  provide 
workfofc*  alatiatirs  for  the  six  new  job 
categoriaa.  aa  it  cunently  doea  for  the 
ori^ial  nine  job  categoriea.  It  also 
sought  comment  on  whether  it  waa 
required  to  angiigp  in  a  competency- 
based  analysis.  Baaed  on  the  record  in 
this  proceeding,  we  have  drtermined 
that  we  sbouldmaintain  our  current 
practice  of  providing  statistical 
information  only  for  each  of  the  original 
nine  job  categoriea  and  in  the  aggregate. 
In  addition,  we  %vill  not  engage  in  a 
competency-baaed  analysis  when 
reviewing  employee  data  submitted  by 
cable  operators. 

6.  ktuhichannBl  Video  Pmgnaamuig 
Distributors.  In  the  NPRM.  the 
Commission  proposed  to  amend  its 
rules  to  include  "any  multichaimel 
video  programming  distributor"  within 
the  scope  of  its  cable  EEO  regulations. 
In  addition,  it  proposed  to  adopt  the 
Act's  definition  of  this  term.  In  the 
Report  and  Order,  we  have  revised  our 
cable  EEO  rulea  to  include  within  their 
scope  multichannel  video  programming 
distributors.  As  sudi.  the  cable  EEO 
regulations  will  be  imposed  on  only 
those  entities  which  exercise  control 
over  multiple  channels  of  video 
programming  ofliared  directly  to  the 
public.  An  entity  is  deemed  to  have 
control  over  the  video  programming  it 
distributes  if  it  selects  video 
programming  diannels  or  programs  and 
determines  how  they  are  presented  for 
sale  to  consiuners. 

7.  Accordindv,  a  local  exdiange 
carrier  (LEQ  ofraring  video  diahcme 
service  currently  doea  not  provide  video 
prograoiming  dhwrtly  to  the  public  or 
have  the  riyiUty  to  exercise  control  over 
the  selection  w  video  programming 
provided  directly  to  the  public. 
Consequently,  LECs  are  not  under  theae 
drcumstancas  sut^ect  to  the  cable  EEO 
provisions.  Rather,  the  entity  that 
exercises  control  over  video 
programming — the  program  service 
provider  using  the  video  dialtone 
transport  facility— will  under  our  new 
rulea  be  std>iect  to  our  cable  EEO  rules 
and  polidea.  Similarly,  a  licenaee  or 
leaaae  dfan  MMDS  facility  which  doea 
not  exercise  control  over  the  video 
propanuning  distributed  [e.g.,  those 
operating  as  common  carriers)  would 
Dol  be  aul^ect  to  theae  cable  EEO  rules. 
Rather,  our  cable  EEO  requirements 
would  apphf  to  the  "wireless  cable" 
provider.  wraMthar  uaing  owned  or 
leaaed  MDS.  MMLkS  (and/or  FTPS) 
facilities  to  distribute  video 
arogramming.  Likewise,  the  licensee  of 


a  DBS  facility  that  doea  not  exercise 
control  over  video  programming 
distributed  would  not  be  subject  to  our 
EEO  rulea.  Radter.  our  EEO 
requirements  would  apply  to  the 
"provider"  of  the  DBS  service  whether 
using  owned  or  leased  satellite  facilities 
to  distribute  video  programming.  If  both 
the  licensee  and  the  customo- 
programmer  exercise  control,  both 
would  be  subject  to  the  EEO  rules. 

8.  In  each  of  the  above-listed 
scenarios,  the  cable  EEO  provisi(Hia 
apply  to  those  program  packagers  who 
distribute  two  or  more  cnannels  of  video 
programming  directly  to  the  public.  We 
do  not  believe,  however,  that  Congress 
intended  to  impose  the  cable  EEO 
requirements  on  entities  that  principally 
own  and  originate  programming,  even 
though  a  small  portian  of  their  business 
may  be  devoted  to  distributing 
commonly-owned  programming  in 
packages  to  subscribers.  We  will, 
therefore,  adopt  a  limited  exception  to 
the  cable  EEO  rulea  to  accommodate 
such  programmer*.  Specifically,  a 
programming  service  offering  six  or  less 
channels  of  commonly-owned  video 
programming  over  a  leased  transport 
facility  will  not  be  subject  to  the  cable 
EEO  requtremems.  However,  a 
programmer  oKaring  more  than  six 
channels  of  commonly-owned  video 
programming  must  comply  with  the 
cable  EEO  requirements.  For  purposes 
of  this  exception,  mogramming  services 
%rill  be  considered  "commonly-owned" 
if  the  same  entity  holds  a  majority  of  the 
stock  (or  is  a  general  partner)  of  eadi 
program  service. 

9.  Effective  Date  of  New  Provisions. 
Entities  using  MDS.  MMDS,  ITFS.  DBS. 
TVRO.  and/or  video  dialtone  transport 
facilities  that  previously  have  not  been 
subject  to  the  cable  EEO  requirements 
are  expected,  as  of  the  efladive  date  of 
these  rules,  to  ascertain  the 
requirements  of  the  cable  EEO 
regulations  and  to  take  steps  to  ensure 
compliance  with  all  of  these  provisions, 
including  the  reporting  requirements. 
Ahhou^  the  Commission  will  make  an 
effort  to  compile  a  mailing  list  of  the 
entities  newly  subject  to  the  cable  EEO 
reflations,  it  is  ultimately  the 
responsibility  of  each  "multichannel 
video  programming  distributor"  to 
whidi  the  statutory  requirement  applies 
to  obtain  and  file  the  requisite  annual 
reporting  forms.  Parties  seeking  to  be 
included  on  the  forms  mailing  list  are 
requested  to  provide  the  Commission 
(Equal  Empl^ment  Opportunity 
Branch,  Mass  Media  Bureau)  with  a 
letter  indicating  the  company's  name 
and  address  and  the  locationts)  of  the 
regnlated  operation  ik>  later  than 
October  1, 1993.  We  anticipate  that 


entities  that  are  newly  subject  to  the 
cable  EEO  rules  will  file  cable  annual 
employment  reports  (FCC  Form  395-A) 
pursuant  to  47  CFR  76.77  beginning 
with  the  1994  Annual  Employment 
Report.  However,  in  order  to  feciKtate 
the  transitional  fiUng  period  for  these 
entities  we  will  waive  the  requirement 
for  the  submission  by  these  entities  of 
the  12-month  hiring  and  promotion  data 
as  requested  in  Section  V.  B  &  C  and 
Section  VII  of  the  1994  Annual 
Employment  Report. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

10.  Pttfsuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action. 
This  action  is  taken  to  implement  the 
equal  employment  opportunity  (EEO) 
provisions  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

n.  Summary  of  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  No 
comments  were  received  in  response  to 
the  request  for  comments  to  the  Initial 
Regulatory  Flexibility  Analysis. 
However,  comments  received  in 
response  to  the  Notice  of  Proposed  Rule 
Making  indicate  that  smaller  cable 
systems  are  concerned  about  the 
administrative  impact  of  the  EEO 
reporting  requirements.  One  commenter 
suggested  that  we  eliminate  redundant 
reporting  requirements  or  streamline 
EEO  reporting  forms  for  small  cable 
systems. 

ni.  Significant  alternatives  considered 
and  refected.  The  Act  streamlines 
reporting  requirements  for  small  cable ' 
entities  which  employ  fewer  than  six 
full-time  employees.  Cable  entities, 
which  employ  six  or  more  full-time 
employees,  must  comply  with  all  of  the 
EEO  reporting  requirements.  Thus,  we 
find  no  reason  to  provide  a  more 
streamlined  reporting  form  for  small 
cable  operators  as  one  commenter 
suggests.  We  have,  however,  revised  our 
Form  395-A  to  require  less  information 
than  that  proposed  in  the  Notice.  We 
believe  that  this  revised  form  complies 
with  the  1992  Cable  Act.  collects 
sufficient  data  to  ascertain  EEO 
compliance;  and  imposes  a  minimum 
burden  on  cable  i^wrators. 

rv.  Paperwork  Reduction  Act 
Statement:  The  proposal  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperworii  Reduction  Act  of  1980 
and  found  to  impose  new  and  modified 
information  collection  on  the  public. 
Implementation  of  any  new  or  modified 
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requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

11.  The  Secretary  shall  cause  a  copy 
of  this  Report  &  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a]  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354. 
94  Stat.  1164.  5  U.S.C.  601  et  seq. 
(1981). 

.Ordering  Clauses 

12.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
and  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992, 
Public  Law  No.  102-385,  parts  1,  21,  25, 
73,  74,  76,  and  100  of  the  Commission's 
rules,  47  CFR  parts  1,  21,  25,  73,  74,  76. 
and  100  are  amended  as  set  forth  below. 

13.  It  is  further  ordered  that  the 
amendments  to  parts  1,  21,  25,  73,  74, 
76,  and  100  of  the  Commission's  rules 
as  set  forth  in  this  Report  and  Order  will 
be  effective  thirty  (30)  days  from  the 
date  of  publication  within  the  Federal 
Register. 

14.  It  is  further  ordered  that  the 
revised  Form  395-A  set  forth  in  this 
Report  &  Order  will  be  effective  ninety 
(90)  days  from  the  date  of  publication 
within  the  Federal  Register. 

15.  It  is  further  ordered  that  the 
Petition  for  Further  Rule  Making  Bled 
by  NAACP  on  February  17, 1993,  is 

-  denied. 

16.  It  is  further  ordered  that  MM 
Docket  No.  92-261  is  terminated. 

List  of  Subjects 

47  CFR  Part  1 

Reporting  and  recordkeeping 
requirements. 

47CFRPart21 

Reporting  and  recordkeeping 
requirements,  Television. 

47  CFR  Part  25 

Reporting  and  recordkeeping 
requirements.  Satellites. 

47  CFR  Part  73 

Television  broadcasting. 
47  CFR  Part  74 

Television  broadcasting. 
47CFRPart76 

Equal  employment  opportimity, 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  100 
Equal  employment  opportunity. 


Federal  Communications  Comminion. 
WUliun  F.  Caton. 

Acting  Secretary. 

Amendatory  Text 

Parts  1,  21,  25,  73,  74,  76  and  100  of 
Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aidhority:  Sees.  4, 303. 48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154,  303; 
Implement,  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Paragraph  (c)  is  added  to  §  1.815  to 
read  as  follows: 

f  U1 S    Reports  of  annual  amployntent 

(c)  Cross  references. 

(1)  Applicability  of  cable  television 
EEO  reporting  requirements  to  MDS  and 
MMDS  facilities,  see  §  21.920  of  this 
Chapter. 

(2)  Applicability  of  cable  television 
EEO  reporting  requirements  for  FSS 
facilities,  see  §  25.601  of  this  Chapter. 

PART  21--00MESTIC  PUBUC  RXED 
RADIO  SERVICES 

3.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authority:  3^  1. 2, 4,  201-205,  208, 215. 
218.  303.  307,  313,  403, 404,  410.  602,  48 
Stat,  as  amended.  1064. 1066. 1070-1073. 
1076. 1077. 1080. 1082. 1083. 1087. 1094. 
1098, 1102;  47  U.S.C  151. 154.  201-205,  208, 
215.  218.  303.  307.  313.  314. 403, 404.  602; 
47  U.S.C.  552.  554. 

4.  Paragraph  (g)  is  added  to  §  21.307 
to  read  as  follows: 

f  21 .307    Equal  employment  opportunltias. 

(g)  Cross  reference.  Applicability  of 
cable  television  EEO  requirements  to 
MDS  and  MMDS  facilities,  see  §  21.920. 

5.  Section  21.920  is  added  to  Subpart 
K  to  read  as  follows: 

f  21 .920    Applicability  of  cable  tsievtsion 
EEO  requirwnwits  to  MDS  and  MMDS 
fM:iliti«s. 

Notwithstanding  other  EEO 
provisions  within  §  1.815  of  this  chapter 
and  §  21.307,  an  entity  that  uses  an 
owned  or  leaised  MDS,  MMDS  and/or 
ITFS  facility  to  provide  more  than  one 
channel  of  video  programming  directly 
to  the  public  must  comply  with  the 
equal  employment  opportunity 
requirements  set  forth  in  part  76, 
subpart  E  of  this  chapter,  if  such  entity 
exercises  control  (as  defined  in  part  76, 


subpart  E  of  this  chapter)  over  the  video 
programming  it  distributes. 

PART  2S-SATELUTE 
COMMUNICATIONS 

6.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

AuthoritT:  Sees.  25.101  to  25.601  Issued 
under  Sec  4, 48  Stat.  1066,  as  amended;  47 
U.S.C  154.  Interpret  or  apply  sees.  101-104. 
76  Stat.  419-427;  47  U.S.C  701-744;  47 
U.S.C.  554. 

7.  Part  25  is  amended  by  adding 
Subpart  I  to  read  as  follows: 

Subpart  I— Equal  Emptoymant 
OpportunMaa 

25.601    Equal  employment  opportunity 
requirement 

Subpart  I— Equal  Employmem 
Opportunities 

f  2S.601    Equal  amploymant  opportunity 
raquirwnant 

Notwithstanding  other  EEO 
provisions  within  §  1.815  of  this 
chapter,  an  entity  that  uses  an  owned  or 
leased  Bxed  satellite  service  facility 
(operating  under  this  part)  to  provide 
more  than  one  channel  of  video 
programming  directly  to  the  public  must 
comply  with  the  equal  employment 
opportunity  requirements  set  forth  in 
part  76,  subpart  E  of  this  chapter,  if  such 
entity  exercises  control  (as  defined  in 
part  76,  subpart  E  of  this  chapter)  over 
the  video  programming  it  distributes. 

PART  73— RADIO  BROADCAST 
SERVICES 

8.  The  Authority  Citation  for  part  73 
is  revised  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 334. 

9.  Paragraph  (d)  is  added  to  §  73.2080 
to  read  as  follows; 

i  73.2080    Equal  amploymant 
opportunMaa. 

(d)  Mid-term  review  for  television 
broadcast  stations.  The  Commission 
will  conduct  a  mid-term  review  of  the 
employment  practices  of  each  broadcast 
television  station  at  two  and  one  half 
years  following  the  station's  most  recent 
license  expiration  date  as  specified  in 
§  73.1020.  The  Commission  will  use  the 
employment  proRle  information 
provided  on  the  first  two  Form  395-B 
reports  submitted  following  such 
license  expiration  date  to  determine 
whether  television  station's 
employment  profiles  as  compared  to  the 
applicable  labor  force  data,  are  in 
compliance  with  the  Commission's 
processing  criteria.  Television  broadcast 
stations  which  employment  profiles  fall 
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below  thfl  procsMtng  criteria  wiH 
receive  a  letter  noting  any  necessary 
improvements  identified  ••  a  result  of 
the  review. 

PART  74-EXPEMIIENTAL. 
AUXNJARV.  AND  SPECUL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRBUTIONAL  SERVICCS 

10.  The  Authority  Citation  for  part  74 
is  revised  to  read  as  follows:        | 

AoilMrity:  Sflu.  4.  303. 48  Stat.  1066.  m 
ani«ndfld,  1082.  m  amended:  47  U.S.C  154, 

■^l^^ection  74.996  is  added  to  subpart 
I  to  read  as  follows:  I 

f74JM    A^picaMMiref  cable  EEO 
requlrementa  to  ITFS  facitttiae. 

Notwithstanding  other  EEO 
provisions  within  $$1,815  and  21.307 
of  this  chapter,  an  entity  that  uses  an 
owned  or  leased  MDS.  MMDS  and/or 
ITFS  facility  to  provide  more  than  one 
channel  of  video  programming  directly 
to  the  public  must  comply  with  the 
equal  employment  opportunity 
requirements  set  forth  in  part  76. 
subpart  E  of  this  chapter,  if  such  entity 
exercises  control  (as  defuied  in  part  76. 
subpart  E  of  this  chapter)  over  the  video 
programming  it  distributes.  With  respect 
to  the  use  of  an  ITFS  bcility,  the  EEO 
provisions  set  forth  in  part  76.  subpart 
E  do  not  apply  to  an  accredited 
institution  or  government  organization 
engaged  in  the  formal  education  of 
enrolled  students  or  to  a  nonprofit 
organization  whoae  purposes  are 
educational  and  include  providing 
educational  and  instructional  television 
material  to  such  accredited  institutions 
and  governmental  organizations. 

PART  76-CABLE  TELEVISION 
SERVICE 

12.  The  authority  citation  for  part  76 
is  revised  to  read  as  follows: 

Authority:  Sec.  2. 3. 4, 301.  303.  307. 308. 
309.  48  Stat.,  as  amended.  1064, 1065, 1066. 
1081. 1082. 1083. 1084. 1065. 1101:  47  U.S.C. 
Sees.  152. 153. 154.  301.  303.  307. 308,  309: 
532;  533;  S35: 542:  543: 552:  554.  as , 
amended.  106  Stat  1460. 


13.  Paragraph  (a)  of  $  76.71  is  revised 
to  reed  as  follows: 
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§7».71    8ce»a  el  application. 

(a)  The  provisions  of  this  subpart 
shaU  apply  to  any  corporation, 
partnendiip.  asaociation,  ioint-stock 
company,  or  trust  engaged  primarily  in 
the  management  or  operation  of  any 
cable  system.  Cable  entitiea  subfoct  to 
these  provisions  include  thoae  systems 
ileBned  in  $  76.5(a).  all  srtsUite  master 
.icienna  telavisioB  systems  serving  50  or 
:nore  subscribers,  and  any  multicfaanael 


video  programming  distributor.  For 
purposes  of  the  provisions  of  this 
subpart,  a  multichannel  video 
programming  distributor  is  an  entity 
such  as.  but  not  limited  to,  a  cable 
operator,  a  multipoint  distribution 
service,  a  multichannel  multipoint 
distribution  service,  a  direct  broadcast 
sateHite  service,  a  television  receive- 
only  satellite  program  distributor,  or  a 
video  dialtone  program  service 
provider,  who  makes  available  for 
purchase,  by  subscribers  or  customers, 
multiple  chaiuiels  of  video 
programming,  whether  or  not  a  licensee. 
Multichannel  video  programming 
distributors  do  not  include  any  entity 
which  lacks  control  over  the  video 
programming  distributed.  For  purposes 
of  this  subpart,  an  entity  has  control 
over  the  video  programming  it 
distributes,  if  it  selects  video 
programming  channels  or  programs  and 
determines  how  they  are  presented  for 
sale  to  consumers.  Nothwilhstanding 
the  foregoing,  the  regulations  in  this 
subpart  are  not  applicable  to  the  owners 
or  originators  (of  programs  or  channels 
of  programming)  that  distribute  six  or 
fewer  channels  of  commonly-owned 
video  programming  over  a  leased 
transport  facility.  For  purposes  of  this 
subpart,  programming  sarvicaa  are 
"commonly-owned"  if  the  same  entity 
holds  a  majority  of  the  stock  (or  is  a 
general  partner)  of  eech  program 
service. 

14.  Paragraph  (d)  is  added  to  $  76.77 
to  reed  as  follows: 

%7t.7T    RepefUng  requlrementa. 

•        •        •        •        • 

(d)  Job  category  definitions.  The 
following  job  category  definitions  are  to 
be  used  when  classifying  employees  for 
purposes  of  this  section: 

(1)  Corporate  officers.  An  employee 
who  is  responsible  for  setting  broad 
policies  for  the  overall  operation  of  the 
company  and  who  holds  a  corporate 
office  as  designated  by  the  company's 
governing  regulations  [e.g..  Articles  of 
Incorporation.  Articles  of  Partnership. 
By-Laws).  Examples  of  positions  which 
may  fall  within  this  category  include. 
Chairman  of  the  Board.  President  and 
Vice  President. 

NdK  Employees  who  perfonn 
responsibilities  falling  within  the  "Corporate 
OfTicen"  and  aaolber  of  the  job  categories  in 
paragraphs  (d)  (2)  through  (6).  should 
normally  be  classified  in  only  one  of  the 
categories  in  paragraphs  (d)  (2)  through  (6). 
Specific  job  titles  fior  categories  in  paragraphs 
(d)  (1)  throBgb  (6)  are  merely  ilhistrative.  The 
proper  categorization  of  any  employee 
depends  on  the  kind  and  level  of  the 
employee's  responsibililtas  and  not  merely 


the  employee's  title.  Employees  who  are 
appropriately  classified  into  om  of  the 
categories  in  paragraphs  (d)  (1)  through  (6) 
also  should  fall  within  the  category  of 
paragraph  (dK7|. 

(2)  General  manager.  An  employee 
who  exercises  overall  responsibility  for 
a  cable  unit  or  system.  Related  title  may 
include  "^stems  manager." 

(3)  Chief  technician.  An  employee 
who  has  overall  responsibility  for  the 
system's  technical  operations.  The 
incumbent  ordinarily  oversees  technical 
budgets  and  expenditures,  inventory 
control  and  fleet  management. 
Individual  ordinarily  supervises 
technical  personnel  in  the  installation, 
service,  maintenance  and  construction 
departments  and/or  studio.  Category 
includes  related  titles  such  as 
"Technical  Operations  Manager." 
"Technical  Manager."  "Plant  Manager." 
or  "Chief  Engineer." 

(4)  Comptroller.  An  employee  who 
manages  the  activities  of  the  accounting 
department  in  the  maintenance  of  the 
accounting  book  and  other  such  records. 

(5)  General  sales  manager.  A  senior 
sales  or  marketing  employee  who 
oversees  the  marketing  functions  of  the 
system  which  may  include 
telemarketing  in  addition  to  direct  sales. 

(6)  Production  manager.  A  senior 
employee  responsible  for  advertising 
andyor  production  of  local  community 
programming. 

Note:  An  employee  whose  responsibilities 
fall  within  more  than  one  of  the  job 
categories  in  paragraphs  (d)  (2)  through  (6). 
(i.e..  General  Manager/Comptroller),  should 
l>e  listed  in  the  one  jot)  category  which 
represents  the  most  frequently  performed 
task  by  that  person. 

(7)  Managers.  Occupations  requiring 
administrative  personnel  who  set  broad 
policies,  exercise  overall  responsibility 
for  execution  of  these  policies,  and 
direct  individual  departments  or  special 
phases  or  segments  of  a  firm's  operation 
or  subdepartments  of  a  major 
department.  Incumbents  within  this 
category  ordinarily  exercise  authority  to 
hire  and  terminate  employees.  This 
category  would  include  systems 
managers  and  assistant  managers, 
program  directors  and  assistant 
directors.  ofTice  managers,  budget 
officers,  promotions  managers,  public 
affairs  directors,  chief  engineers  and 
those  holding  equivalent  positions. 
Employees  appropriately  falling  within 
categories  in  paragraphs  (d)  (1)  through 
(6)  also  should  fall  within  Uiis  category. 

(8)  Professionals.  Occupations 
requiring  either  college  graduation  or 
experience  of  such  kind  and  amount  as 
to  provide  a  comparable  background. 
Includes:  accountants  and  auditors, 
editors,  engineers,  lawyers  and  labor 
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relations  specialists.  This  category 
would  include  persons  engaged  in  the 
writing,  preparation  and  reproduction  of 
programming,  writers  or  editors, 
producers  and  directors  of  programs, 
floor  directors,  announcers,  singers, 
actors,  music  librarians  and  those  in 
similar  positions. 

(9)  Technicians.  Occupations 
requiring  a  combination  of  basic 
scientific  knowledge  and  manual  skill 
which  can  be  obtained  through  about  2 
years  of  post  high  school  education, 
such  as  is  offered  in  many  technical 
institutes  and  junior  colleges,  or  through 
equivalent  on-the-job  training.  Includes: 
computOT  programmers  and  operators, 
engineering  aides,  junior  engineers  and 
electronic  technicians.  This  category 
also  would  include  strand  mappers, 
audio  and  video  engineers,  camera 
technicians  (live  or  film),  film 
processors,  light  technicians,  drafters 
and  design  personnel,  electronic 
converter  repair  technicians 
(technicians  who  perform  more  than 
clear  and  recycle  functions)  and 
advertising  sales  production  personnel. 

(10)  Sales.  Occupations  engaging 
wholly  or  primarily  in  direct  selling. 
This  category  would  include  advertising 
agents,  cable  service  sales  personnel 
(sales  representatives),  and  individuals 
engaged  in  direct  customer  contact  for 
the  purposes  of  product  and  service 
promotion.  This  category  includes 
employees  who  ordinarily  are  paid  by 
commissions. 

(11)  Office  and  clerical.  Includes  all 
clerical-type  work  regardless  of  level  of 
difficulty,  where  the  activities  are 
predominantly  nonmanual  though  some 
manual  woric  not  directly  involved  with 
altering  or  transporting  the  products  is 
included.  Includes:  Bookkeepers, 
cashiers,  collectors  of  bills  and 
accounts,  messengers  and  clerks,  oRice 
machine  operators,  stenographers, 
typists  and  secretaries,  telephone 
operators,  kindred  woricers  and 
customer  service  representatives. 

(12)  Craft  workers  (skilled).  Manual 
workers  of  relatively  high  skill  level 
having  a  thorough  and  comprehensive 
knowledge  of  the  processes  involved  in 
their  work.  Exercise  considerable 
independent  judgment  and  usually 
receive  an  extensive  period  of  training. 
Includes:  Hourly  paid  supervisors  who 
are  not  members  of  management, 
mechanics,  and  repair  workers, 
electricians,  motion  picture 
projectionists,  and  splicers. 

(13)  Operatives  (semi-skilled). 
Workers  who  operate  machine  or 
processing  equipment  or  perform  other 
factory-type  duties  of  intermediate  skill 
level  which  can  be  mastered  in  a  few 
weeks  and  require  only  limited  training 


Includes:  Apprentices,  operatives,  truck 
and  tractor  drivers,  welders,  installers, 
line  workers,  and  trenching  machine 
workers. 

Note:  Apprentices — Persons  employed  in  a 
program  including  work  training  and  related 
instruction  to  learn  a  trade  or  craft  which  is 
traditionally  considered  an  apprenticeship 
regardless  of  whether  the  program  is 
registered  with  a  Federal  or  State  agency. 

(14)  Laborers  (unskilled).  Workers  in 
manual  occnipations  which  generally 
require  no  special  training.  Perform 
elementary  duties  that  may  be  learned 
in  a  hw  days  and  require  the 
application  of  little  or  no  independent 
judgment.  Includes:  gardeners  and 
groundskeepers,  laborers  performing 
lifting  or  digging,  stage  hands  and 
kindred  workers. 

(15)  Service  workers.  Workers  in  both 
protective  and  nonprotective  service 
occupations.  Includes:  Char  workers 
and  cleaners,  elevator  operators,  guards 
and  watch  workers,  janitors,  and 
kindred  workers. 

NOTE:  A  person  who  does  a  job  falling 
within  more  than  one  of  the  job  categories 
listed  in  paragraphs  (d)  (7)  through  (15)  is  to 
be  listed  in  the  job  category  which  represents 
the  most  frequently  performed  task  by  that 
person;  a  person  is  to  be  listed  only  once. 
Specific  job  titles  listed  in  the  categories 
almve  are  merely  illustrative.  The  proper 
categorization  of  any  employee  depends  on 
the  kind  and  level  of  the  employee's 
responsibilities. 

PART  100— DIRECT  BROADCAST 
SATELUTE  SERVICE 

15.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat.  1066. 
1062.  as  amended:  47  U.S.C.  154, 303.  554. 

16.  Paragraph  (e)  is  added  to)  §  100.51 
to  read  as  follows: 

1100.51    Equal  employment  opportunities. 

(e)  Notwithstanding  other  EEO 
provisions  within  these  rules,  an  entity 
that  uses  an  owned  or  leased  DBS 
facility  operating  under  this  part  to 
provide  more  than  one  channel  of  video 
programming  directly  to  the  public  must 
comply  with  the  equal  employment 
opportunity  requirements  set  forth  in 
part  76,  subpart  E  of  this  chapter,  if  such 
entity  exercises  control  (as  defined  in 
part  76,  subpart  E  of  this  chapter)  over 
the  video  programming  it  distributes. 
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47  CFR  Part  61 

(CC  Docket  No.  90-132  FCC  9»-3S5] 

Competition  In  the  IntersUte 
Interexchange  Marketplace— Petitlona 
for  Modification  of  Fresh  Look  Policy 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

modification  of  "fh{sh  look"  policy. 


SUMMARY:  This  Memorandum  Opinion 
and  Order  ("the  order")  denies  petitions 
by  the  Ad  Hoc  Telecommunications 
Users  Committee  and  Sprint 
Communications  Company  LP  seeking 
extension  and  expansion  of  the 
Commi.s.<iion's  "fresh  look"  policy 
adopted  in  the  August  1. 1991,  Report 
and  Order  in  this  proceeding.  The  order 
finds  that  petitioners'  arguments  were 
not  sufficiently  compelling  to  warrant 
the  extension  of  "fresh  look"  and  noted 
that  many  of  petitioners'  arguments  had 
been  considered  and  rejectwl  in  earlier 
proceedings.  The  order  rejected  Sprint's 
request  to  expand  "fresh  look"  to 
AT&T's  800  service  term  plans,  finding 
the  request  procedurally  improper  and 
its  arguments  unconvincing.  The  order 
is  intended  to  allow  the  "fresh  look" 
period  to  close,  as  scheduled,  after  90 
days  and  to  bring  stability  to  the  800 
services  market. 

EFFECnVE  DATE:  September  8.  1993. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Andy  Lachance,  Common  Carrier 
Bureau.  Policy  and  Program  Planning 
Division,  (202)  632-1305. 
SUPPLEMENTARY  VIFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in  CC 
Docket  No.  90-132.  adopted  on  July  15. 
1993.  and  released  on  July  26. 1993. 

The  complete  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  room  239. 1919 
M  Street.  NW..  Washington.  DC  20554. 
and  may  be  purchased  from  the 
Commission's  contractor.  International 
Transcription  Service.  Inc..  at  1919  M 
Street.  NW..  room  246.  Washington.  DC 
20554,  (202)  857-3800. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  On  November  6, 1992,  the  Ad  Hoc 
Telecommunications  Users  Committee 
(Ad  Hoc)  petitioned  the  Commission 
requesting  extension  of  the  "fresh  look  ' 
policy  that  was  adopted  in  the 
Commission's  August  1. 1991  Report   . 
and  Order  in  this  proceeding,  6  FCC  Red 
5880  (1991),  56  FR  55235  (October  25, 
1991).  Ad  Hoc  asks  that  the  'fresh  look' 
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period  be  extended  until  ninety  days 
after  implementation  of  an  automated 
notice-and-acceptance  functionality  in 
the  800  database  system.  On  December 
2, 1992.  Sprint  Communications 
Company  LP  (Sprint)  filed  an 
emergency  petition  for  declaratory 
ruling  asking  the  Commission  to  revise 
its  "fiwh  look"  policy  by  extending  it 
from  90  to  180  days  and  expanding  it  to 
include  all  of  ATiT's  800  term  plans. 

2.  In  the  Report  and  Order,  we  found 
that  AT&T  maintained  a  market 
advantage  in  the  provision  of  800  and 
inbound  services  due  to  the  lack  of  800 
number  portability.  (Prior  to  May  1, 
1993.  customers  could  not  change  800 
service  providers  without  also  having  to 
change  their  800  numbers.)  We  found 
further  that  ATiT  had  a  unique  ability 
to  leverage  its  market  power  in  800  and 
inbound  services  by  bundling  these 
services  with  other  services.  We  found 
that  through  bundling.  AT*T  could  use 
its  market  power  over  certain  800 
service  customers  to  gain  an  advantage 
in  other  markets.  Thus,  we  prohibited 
ATltT  from  future  bundling  of  800 
services  in  integrated  services  packages 
until  800  numbers  became  portable. 
However,  we  allowed  Tariff  12  options 
on  file  as  of  August  1. 1991 ,  to  remain 
in  effect,  even  if  they  included  inbound 
service.  In  addition,  we  provided  that 
AT*T  must  permit  customers  with 
Tariff  12  packages  that  include  inbound 
service  to  terminate  these  packages 
within  ninety  days  of  the  time  800 
numbers  became  portable  without  the 
imposition  of  any  termination 
liabilities— the  so-called  "fresh  look" 
requirement. 

3.  On  April  17, 1992,  in  the' 
Memorandum  Opinion  and  Order  on 
Reconsideration.  7  FCC  Red  2677 
(1992).  57  FR  20206  (May  12. 1992).  we 
modified  the  bundling  restrictions  to 
prohibit  AT&T  from  offering  bundled 
service  arrangements  that  included 
"old"  800  numbers  (numbers  in  use  by 
the  customer  prior  to  April  17, 1992). 
and  to  apply  to  Tariff  16s  and  other 
tariffed  service  offerings  that  included 
800  service.  Likewise,  we  modified  the 
grandfathering  provision  to  allow  the 
customers  of  Tariff  12s.  Tariff  16s.  or 
other  tariffed  offerings  with  bundled 
800  service,  to  continue  to  take  service 
under  those  arrangements,  provided  that 
the  customer  had  signed  a  final  contract 
for  service  or  begun  taking  service  on  or 
before  April  16. 1992.  Finally,  we 
reaffirmed  the  fresh  look  requirement 
and  applied  it  to  all  grandfathered  Tariff 
12,  Tariff  16,  and  other  bundled  service 
customers. 

4.  Fresh  look  rights  were  triggered  by 
the  implementation  on  May  1, 1993,  of 
a  new  800  data  base  system  of  800 


access  which  permits  800  number 
portability.  Under  the  800  data  base 
system,  all  800  customer  service  records 
are  loaded  into  a  central  data  base 
known  as  the  service  management 
system  (SMS).  The  only  entity 
authorized  to  input  a  new  800  customer 
service  record  or  change  an  existing 
record  in  the  SMS  is  the  "responsible 
organization"  or  "RESPORG" 
designated  by  the  customer.  In  the  event 
that  multiple  carriers  provide  service  for 
a  particular  800  number,  the  RESPORG 
for  that  record  may  not  add  traffic  to 
another  carrier's  network  without  first 
notifying  that  carrier  and  obtaining  its 
acceptance  of  the  service  order.  Initially, 
the  industry  will  use  manual  notice- 
and-acceptance  procedures.  It  is 
expected  that  automated  procedures 
will  replace  these  manual  procedures  in 
May  1994. 

5.  The  order  denies  the  Ad  Hoc  and 
Sprint  petitions.  It  finds  that  none  of  the 
reasons  given  by  the  petitioners  warrant 
an  extension  of  the  ninety-day  "fresh 
look"  period.  Sprint  argues  that  many 
customers  will  adopt  a  "wait  and  see 
attitude"  and  hold  off  on  a  change  in 
800  service  provider  until  they  are 
comfortable  with  the  800  data  base  and 
related  systems.  This  argument  is  not 
convincing.  Commission  staff  have 
closely  monitored  the  progress  of  800 
data  base  implementation  to  ensure  that 
the  necessary  network-related  work  was 
complete  before  the  system  was 
implemented.  Moreover,  our  monitoring 
efforts  have  included  monthly  meetings 
attended  by  representatives  of  the  large 
users  that  are  subject  to  the  "fresh  look" 
policy.  As  a  result,  we  do  not  believe 
that  users  harbor  the  grave  concerns 
Sprint  identifies  or  that  these  types  of 
concerns  would  still  be  justified. 

6.  The  order  also  rejects  Ad  Hoe's 
argument  that  customers  seeking 
multiple  carrier  routing  arrangements 
may  be  reluctant  to  change  carriers 
without  automated  notice-and- 
acceptance  procedures.  In  the  800  Data 
Base  Proceeding,  we  rejected  assertions 
that  customers  would  be  unwilling  to 
use  multiple  carrier  routing  without 
automated  notice-and-acceptance.  No 
party  presents  any  evidence  here  that 
would  cause  us  to  change  our  view.  In 
particular,  no  one  demonstrates  why 
manual  procedures  will  not  suffice  as  an 
interim  approach. 

7.  Sprint  claims,  further,  that  "(tlhere 
are  a  number  of  as-yet  tmresolved  issues 
relating  to  the  administration  and 
operation  of  the  SMS/800  database 
which  directly  affect  how  easy  it  will  be 
for  customers  to  subscribe  to  multiple 
800  service  providers."  Among  the 
issues  Sprint  identifies,  virtually  all 
were  resolved  prior  to  the 


implementation  of  number  portability. 
The  only  previously  unresolved  "area  of 
uncertainty;"  claimed  by  Sprint 
concerns  the  availability  of  a  view-only 
functionality  (which  enables  carriers, 
other  than  the  RESPORG.  serving  a 
particular  800  number  to  view,  without 
changing,  the  record  for  that  number). 
While  this  functionality  has  been 
scheduled  for  implementation  in 
October  1993.  Sprint  has  not 
demonstrated  that  its  unavailabiKty 
until  then  will  affiact  the  ability  to 
customers  to  subscribe  to  multiple  800 
service  providers. 

8.  Sprint  and  MCI  also  raise  the 
possibility  that  AT&T  may  be  able  to 
dissuade  customers  from  exercising 
their  "fresh  look"  rights  by  refusing  to 
provide  only  part  of  the  service  for  a 
particular  800  number.  There  is  no 
evidence  in  the  record  to  support  this 
allegation.  Moreover,  we  have 
previously  held  that  basic  800  access 
service  includes  area-of-service  routirig, 
which  allows  customers  to  divide  their 
800  traffic  among  different  carriers 
based  on  the  local  access  transport  area 
(LATA)  in  which  the  call  originates. 
This  should  ensure  that  users  will  be 
able  to  split  their  traffic  between  AT&T 
and  other  carriers  if  they  so  choose. 
Finally,  with  the  advent  of  800  number 
portability,  any  customer  eligible  for 
"fresh  look"  may  now  take  all  of  its  800 
business  to  an  AT&T  competitor  if 
AT&T  does  not  offer  the  service  the 
customer  seeks. 

9.  Finally.  Sprint.  TRA  and  United/ 
Covia  ask  the  Commission  to  extend  the 
"ftesh  look"  period  in  order  to  allow 
customers  adequate  time  to  complete 
the  carrier  selection  process  and  migrate 
traffic  to  new  carriers.  Customers  and 
carriers  have  known  about  "fresh  look" 
since  August  of  1991.  There  is  no  valid 
reason  why  customers  should  not  have 
begun  the  process  of  soliciting  bids  and 
considering  their  various  service 
options  in  time  for  them  to  exercise 
'•fresh  look"  during  the  ninety-day 
period.  United/Covia  claims  that 
migration  of  its  traffic  to  a  new  carrier 
will  take  longer  than  ninety  days.  This 
is  not  a  reason,  we  believe,  to  extend 
"fresh  look"  as  United/Covia  requests.  It 
is  not  our  intention,  in  setting  the  "fresh 
look"  period  at  ninety  days,  to  ensure 
that  each  and  every  customer  with 
"fresh  look"  rights  is  able  to  migrate  all 
of  its  traffic  off  AT&T's  network  in  the 
allotted  time. 

10.  We  also  deny  Sprint's  request  to 
expand  "fresh  look"  to  apply  to 
customers  of  AT&T's  800  term  plans. 
We  note  at  the  outset  that  Sprint  filed 
its  petition  as  a  prayer  for  an  emergency 
declaratory  ruling,  an  inappropriate 
vehicle  for  Sprint  to  raise  this  issue. 
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Section  1.2  of  our  Rules  states  that 
"(t]he  Commission  may.  *  •  •  issue  a 
declaratory  ruling  terminating  a 
controversy  or  removing  uncertainty."  > 
In  adopting  the  800  and  inbound  service 
bundling  restrictions,  wre  stated 
unequivocally  that  these  restrictions 
applied  only  to  certain  of  AT&T's 
bundled  offerings.  Sprint  does  not 
allege,  and  we  do  not  find,  any  language 
in  either  the  Report  and  Order  or  the 
Reconsideration  Order  that  might  lend 
itself  to  an  interpretation  that  the  800 
and  inbound  bundling  restrictions 
might  aoply  to  ATAT's  800  term  plans. 
Sprint  snould  have  pursued  the  relief  it 
seeks  in  a  {wtition  for  reconsideration  of 
the  Report  and  Order  or  a  petition  for 
rulemaking,  not  a  petition  for 
declaratory  ruling. 

11.  We  find  further  that  Sprint's 
petition  fails  on  the  merits.  Sprint 
contends  that  800  term  plan  customers 
should  get  a  "fresh  look"  because  they 
are  less  sophisticated  than  other  users 
and  may  have  been  unaware  that 
numbers  would  soon  be  portable  when 
they  signed  their  long-term  contracts. 
However.  800  term  plan  customers  are 
not  necessarily  smaller  or  less 
sophisticated  than  customers  with 
bundled  packages  of  services.  Moreover, 
the  800  data  base  proceeding  has  been 
ongoing  since  1986.  Thus  we  are  not 
convinced  by  arguments  that  term  plan 
customers  were  generally  unaware  of 
the  imminence  of  number  portability. 

12.  hi  any  event,  Sprint's  argument 
misconstrues  the  purpose  of  "fresh 
look."  "Fresh  look"  is  part  of  a  package 
of  remedies  designed  to  address  a 
specific  practic»— bundling  by  AT&T  of 
800  or  inbound  service  with  other 
services.  "Fresh  look"  was  never 
intended  to  apply  in  every  instance  in 
which  some  carrier  might  have  had  a 
competitive  advantage  with  respect  to  a 
particular  customer  as  a  result  of  the 
lack  of  800  number  portability.  In 
particular,  "fresh  look"  was  never 
intended  to  apply  to  800  term  plans 
ofiiBted  by  AT&T  or  other  carriers,  and 
we  do  not  find  it  appropriate  to  extend 
fresh  look  to  these  situations  now. 

Ordering  CUbm 

13.  Accordingly,  pursuant  to  authority 
contained  in  sections  1.4,  and  201-205 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154.  201-205, 
and  S  1.2  of  the  Commission's  Rules,  47 
CFR  1.2.  it  is  ordered  that  the  petition 
of  the  Ad  Hoc  Telecommunications 
Users  Committee  for  expedited 
modification  of  fresh  look  policy  and 
Sprint  Communications  Company's 


M7  CFR  1.2. 


emergency  petition  for  declaratory 
ruling  are  denied. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  93-18884  Filed  8-6-93;  8:45  am) 

muuuQ  coot  tfM-m-m 

47  CFR  Parte  61, 64  and  69 

[CC  DodiM  Na  91-1  IS:  FCC  93-383] 

Tariffing  Requlremente  for  Billing 
Name  and  Addresa 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  Rule:  suspension  of 

effiective  date. 

SINIMARV:  On  May  13. 1993,  the 
Commission  adopted  a  Second  Report 
and  Order  establishing  rules  requiring 
local  exchange  carriers  to  provide 
billing  name  and  address  information 
on  a  common  carrier  basis  to 
telecommunications  service  providers 
for  billing  purposes.  The  Commission 
also  established  rules  requiring  local 
exchange  carriers  to  notify  their 
customers  that  tlieir  billing  name  and 
address  information  may  be  provided  to 
telecommunications  service  providers 
for  billing  puqwses,  and  to  obtain 
authorization  from  customers  with 
unlisted  or  nonpublished  telephone 
numbers  prior  to  disclosing  their  billing 
name  and  address  information.  On 
August  4, 1993.  the  Commission  on  its 
own  motion  stayed  the  effective  date  of 
several  of  these  requirements  to  give 
carriers  sufficient  time  to  provide 
notification  and  obtain  authorization 
frt)m  their  customers,  and  give  end  users 
an  adequate  opportunity  to  weigh  their 
options  regarding  disclosure  of  their 
billing  name  and  address  information. 
Because  the  Commission  revises  on  its 
own  motion  the  deadlines  for  several  of 
these  requirements,  we  dismiss  as  moot 
several  petitions  for  stay  of  the  Second 
Report  and  Order  pending  before  us. 
EFFECTIVE  DATE:  August  5,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Tariff  Division.  Common 
Carrier  Bureau.  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  adopted  August  4. 
1993.  and  released  August  5.  1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Public  Reference  Room  (Room 
230).  1919  M  St..  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 


International  Transcription  Service. 
suite  140.  2100  M  Street.  NW.. 
Washington,  DC  20037. 

Regulatory  Flexibility  Analysis 

We  have  determined  that  section 
605(b)  of  the  Regulatory  FlexibiUty  Act 
of  1980,  5  U.S.C  60S(b),  does  not  apply 
to  these  rules  because  they  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  definition  of  a  "small  entity  "  in 
Section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  carriers  do  not  qualify  as 
small  entities  because  they  have  a 
monopoly  on  ubiquitous  access  to  the 
subscribers  in  their  service  area.  The 
Commission  has  also  found  all  exchange 
carriers  to  be  dominant  in  its 
competitive  carrier  proceeding.  See  85 
FCC  2d  1.  23-24  (1980).  To  the  extent 
that  small  telephone  companies  will  be 
ejected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have  a 
significant  effect  on  a  substantial 
number  of  "small  entities." 

Sununary  of  Rqiort  and  Order 

On  June  9. 1993.  the  Commission 
adopted  the  Second  Report  and  Order  in 
this  docket  58  FR  36143.  July  6.  1993, 
requiring  local  exchange  carriers  (LECs) 
to  provide  their  customers'  billing  name 
and  address  (BNA)  information  to 
inlerexchange  carriers  and  other 
telecommunications  service  providers 
on  a  common  carrier  basis  for  this 
purpose.  LECs  were  required  to  file 
tariffs  for  BNA  provision  within  90  days 
of  the  release  date  of  the  Second  Report 
and  Order,  or  September  8. 1993.  The 
Commission  also  required  LECs  to 
notify  their  subscribers  that  when  they 
use  a  LEC  use  card  or  accept  a  collect 
or  third  party  call,  their  BNA  may  be 
disclosed  to  the  serving  inlerexchange 
carriers  and  other  telecommunications 
service  providers  to  facilitate  billing.  As 
a  further  precaution,  LECs  were 
prohibited  frt>m  releasing  the  BNA 
information  associated  with  unlisted 
and  nonpublished  telephone  numbers 
without  the  customer's  consent,  and 
were  required  to  obtain  a  one-time 
written  authorization  for  BNA 
disclosure  from  existing  and  future  LEC 
cardholders  having  nonpublished  or 
unlisted  numbers.  LECs  were  given  60 
days  from  the  release  date  of  the  Order, 
or  August  9. 1993,  to  provide  this 
notification  and  obtain  this 
authorization. 

LECs  will  now  be  given  until 
February  9. 1994,  to  provide  notification 
and  obtain  authorization  from  their 
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customers  with  nonpublished  or 
unlisted  telephone  numbers  for 
disclosure  of  their  BNA  information  to 
interstate  service  providers.  LECs  are 
also  required  to  file  tariff  revisions  for 
the  provision  of  the  BNA  information  of 
calling  card  customers  with 
nonpublished  or  unlisted  telephone 
numbers  no  later  than  February  9. 1994. 
on  45  days'  notice.  Finally,  the 
Commission  extended  the  deadline  for 

ftroviding  notification  to  customers  with 
isted  telephone  numbers  to  October  24. 
1993.  the  date  LEG  tariffs  providing 
BNA  will  be  scheduled  to  take  effect. 
The  Commission  believes  these 
revisions  should  give  carriers  suHicient 
time  to  provide  notification  and  obtain 
authorization  from  their  customers,  and 
should  give  end  users  an  adequate 
"•pportunity  to  weigh  their  options 
regarding  disclosure  of  their  BNA 
information.  However,  the  Commission 
saw  no  need  at  this  time  to  modify  the 
.September  8, 1993  date  for  filing  tariffs 
for  the  provision  of  BNA  associated 
with  customers  who  have  listed 
telephone  numbers. 

On  )uly  2, 1993.  the  United  States 
Telephone  Association  (USTA)  and 
several  Bell  Operating  Companies 
(BOCs)  filed  a  petition  for  stay  of  the 
Second  Report  and  Order  pending 
reconsideration.  On  July  8. 1993.  the 
United  and  Central  Telephone 
Companies  (United)  filed  a  petition  for 
limited  stay  of  the  written  authorization 
requirement  of  the  Second  Report  and 
Order.  On  July  9, 1993.  GTE  Service 
Corporation  (GTE)  filed  a  petition  for 
stay  of  the  authorization  requirement 
and  the  notification  requirement.  On 
July  12. 1993.  U.S.  Intelco  Networks. 
Inc.  (Intelco)  filed  a  petition  for  stay  of 
all  the  requirements  of  the  Second 
Report  and  Order.  Because  the 
Commission  is  changing  certain  of  the 
deadlines  established  in  the  Second 
Report  and  Order  as  they  relate  to 
customers  with  nonpublished  or 
unlisted  telephone  numbers,  GTE's  and 
United's  petitions  for  stay  are  now 
moot,  and  USTA's  and  Intelco's 
petitions  are  now  moot  to  the  extent 
they  seek  stay  of  these  requirements. 
The  Commission  denied  the  petitions 
for  stay  of  the  Second  Report  and  Order 
filed  by  USTA  and  Intelco  to  the  extent 
they  are  not  moot  because  these  parties 
failed  to  show  that  they  would  suffer 
irreparable  harm  in  the  absence  of  a 
stay,  as  required  by  Virginia  Petroleum 
Jot^rs  Association  v.  Federal  Power 
Commission.  259  F.2d  921. 925  (D.C  Qr 
1958). 

Ordering  QauMS  ! 

Accordingly,  it  is  ordered,  pursuant  to 
section  405  of  the  Communications  Act 


of  1934,  as  amended.  47  U.S.C  405,  and 
§1.108  of  the  Commission's  Rules.  47 
CFR  1.108.  that  In  the  Matter  of  Policies 
and  Rules  Concerning  Local  Exchange 
Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards, 
CC  Docket  No.  91-115.  Second  Report 
and  Order,  FCC  93-254.  released  June  9. 
1993  is  modified  to  reflect  the  revisions 
to  the  deadlines  established  in 
paragraphs  45  and  46  of  that  Order,  as 
specifieid  in  paiagraph  3.  supra. 
effective  upon  publication  in  the 
Federal  Register.  < 

It  is  further  ordered  that  the  petition 
for  stay  filed  by  United  States 
Telephone  Association.  Ameritech 
Operating  Companies,  Bell  Atlantic 
Telephone  Companies.  BellSouth 
Telecommunications.  Inc..  New  York 
Telephone  Company  and  New  England 
Telephone  and  Telegraph  Company. 

Southwestern  Bell  Telephone  Company. 

and  US  West  Communications.  Inc..  is 

dismissed  as  moot,  to  the  extent 

indicated  above,  and  otherwise  is 

denied. 
It  is  further  ordered  that  the  petition 

for  limited  stay  filed  by  United  and 

Central  Telephone  Companies  is 

dismissed  as  moot. 
It  is  further  ordered  that  the  petition 

for  limited  stay  filed  by  GTE  Service 

Corporation  is  dismissed  as  moot. 
It  is  further  orderftd  that  the  petition 

for  limited  stay  filed  by  U.S.  Intelco 

Networks.  Inc.  is  dismissed  as  Moot,  to 

the  extent  indicated  above,  and 

otherwise  is  denied. 
The  effective  date  of  August  5, 1993 

of  the  amendments  to  parts  61,  64.  and 

69  published  at  58  FR  36143.  July  6. 

1993  is  suspended. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc  93-19166  Filed  8-5-93;  3:47  pm] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Parts  709. 726. 737,  and  752 
[AIDAR  Notice  93-2] 

Miscellaneous  Amendments 

AGENCY:  Agency  for  International 

Development.  IDCA. 

ACnoiN;  Final  rule. 

SUMMARY:  The  Agency  for  International 
Development  Acquisition  Regulation 


«SmS  U.S.C  S53(dXl). 


(AIDAR)  is  being  amended  to  make 
miscellaneous  changes  concerning 
organizational  conflict  of  interest, 
disadvantaged  enterprises,  and  advisory 
and  assistance  services. 
EFFECTIVE  DATE:  September  8.  1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Frances  M.  Maki,  FA/PPE,  concerning 
organizational  conflict  of  interest  and 
advisory  and  assistance  services,  and 
Ms.  Kathleen  O'Hara,  FA/PPE, 
concerning  disadvantaged  enterprises, 
room  16001.  SA-14,  Agency  for 
International  Development,  Washington. 
DC  20523-1435.  Telephone  (703)  875- 
1534. 

SUPPL£MENTARY  INFORMATION:  A  brief 
summary  of  the  changes  being  made  to 
the  AIDAR  follows: 

A  new  clause  is  being  added  which 
requires  the  contractor  to  notify  the 
Contracting  Officer  in  writing  if  after 
award  it  discovers  either  an  actual  or 
potential  organizational  conflict  of 
interest  (OQ)  with  respect  to  the 
contract.  This  clause  is  used  if  one  of 
the  FAR  OCI  solicitation  clauses,  FAR 
52.209-7  or  52.209-8.  is  used.  It  diflers 
fit>m  the  FAR  clauses  in  that  it  is 
specifically  for  OCI  discovered  during 
the  performance  of  a  contract. 

The  coverage  on  disadvantaged 
enterprises  is  amended  to  add  a 
limitation  on  subcontracting  under 
contracts  for  technical  assistance 
services  which  are  awarded  using  less 
than  full  and  open  competition  under 
the  authority  of  706.302-71. 

Section  737.206(c),  thresholds  for 
Executive  approval  for  advisory  and 
assistance  (A&A)  services,  has  been 
amended  to  raise  the  thresholds.  Based 
on  experience  with  A&A  services  and 
considering  the  Agency's  project 
approval  process.  AID  has  decided  to 
increase  the  threshold  for  A&A 
Executive  approval. 
The  changes  being  made  by  this 
;    Notice  are  administrative  and  are  not 
considered  significant  rules  under  FAR 
Section  1.301  or  Subpart  1.5,  nor  major 
rules  as  defined  in  Executive  Order 
12292.  This  Notice  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities,  nor  does  it  establish  any 
information  collection  as  contemplated 
by  the  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  Because  of 
the  nature  and  subject  matter  of  this 
Notice,  use  of  the  proposed  rule/public 
comment  approach  was  not  considered 
necessary.  We  decided  to  issue  as  a  final 
-    rule;  however,  we  welcome  public 
comment  on  the  material  covered  by 
this  Notice  or  any  other  part  of  the 
AIDAR  at  any  time.  Comments  or 
questions  may  be  addressed  as  specified 
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in  the  "RM  FURTHER  MFORUATION 
COMTACT"  section  of  the  preamble. 

List  of  Subjects  in  48  CFR  Parts  709, 
726. 737,  and  752 

Government  procurement. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  48  C311  chapter  7  is 
amended  as  follows: 

1.  The  authority  citations  in  parts  709, 
726.  737,  and  752  continue  to  read  as 
follows: 

Anlhoriiy:  Sec  621,  Pub.  L  87-195,  75 
Stat  445  (22  U.S.C  2381),  u  amended;  E.O. 
12163.  Sept.  29, 1979, 44  FR  56673. 3  CFR 
1979  Comp..  P.  435. 

PART  709-CONTRACTOR 
OUAUnCATlONS 

SubfMrt  709.5— Organizational 
Conflict*  of  Intarast 

2.  A  new  section  709.507-2  is  added 
to  read  as  follows: 

709.507-3    Contract  clause. 

(aHb)  [Reserved] 

(c)  In  order  to  avoid  problems  from 
organizational  conflicts  of  interest  that 
may  be  discovered  after  award  of  a 
contract,  the  clause  found  at  752.209-71 
should  be  inserted  in  all  contracts 
whenever  the  solicitation  includes  one 
of  the  FAR  organizational  conflict  of 
interest  solicitation  clauses,  FAR 
52.209-7  or  52.209-8. 

PART  726— OTHER  SOCIOECONOMIC 
PROGRAMS 

Subpart  726.3— Subcontracting 
Raqulramant 

3.  The  title  of  section  726.301  is 
revised  to  read  as  follows: 

726.301    Requkament  for  subcontrecting 
Witt)  disadvantaged  enterprisea. 


4.  Section  726.302  is  added  to  read  as 
follows: 

726J02    Umltationa  on  aubcontracting. 

The  contracting  ofRcer  shall  insert  the 
clause  at  752.226-3,  Limitations  on 
Subcontracting,  in  any  solicitation  and 
contract  for  technical  assistance  services 
which  is  to  be  awarded  under  the 
authority  of  706.302-71. 

PART  737— SERVICE  CONTRACTING 

Subpart  737.2-Advlaory  and 
Aaaiatanc*  Sarvicaa 

737.206    [Afnendad] 

5.  Section  737.206,  paragraph  (c)(3)  is 
amended  by  removing  the  last  sentence. 


6.  Also  in  section  737.206,  a  new 
paragraph  (c)(4)  is  added  to  read  as 
follows: 

737.206    Requesting  activity 
reeponslbUhiea. 


(c)'  •  • 

(4)  In  addition  to  the  requirements  in 
paragraphs  (c)  (1)  through  (3).  approval 
by  the  AID  Advisory  and  Assistance 
Executive  (see  737.270)  is  required  for: 

(i)  Contracts  for  A&A  services  which 
benefit  the  host  country  and  are  funded 
under  a  project  agreement  when  the 
estimated  value  is  $15  million  or  more 
for  the  first  year  of  the  contract. 

(ii)  Contracts  for  AAA  services  which 
are  not  funded  under  a  project 
agreement,  regardless  of  the  beneficiary, 
when  the  estimated  value  is  $1  million 
or  more  for  the  first  year  of  the  contract. 

7.  Section  737.270  is  revised  to  read 
as  follows: 

737.270    AID  Advisory  and  assistance 
executive. 

As  required  by  0MB  Circular  A-120. 
the  Administrator  has  designated  the 
Associate  Administrator  for  Finance  and 
Administration  as  the  AID  Advisory  and 
Assistance  Executive,  responsible  for 
assuring  that  advisory  and  assistance 
acquisitions  comply  with  the  terms  of 
0MB  Circular  A-120. 

PART  752— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.2— Text*  of  Provisions 
and  Clauses 

8.  A  new  section  752.209-71  is  added 
to  read  as  follows: 

752.209-71    Organizational  conflicts  of 
Interest  discovered  after  award. 

As  prescribed  in  709.507-2,  for  use  if 
one  of  the  FAR  organizational  conflict  of 
interest  solicitation  clauses,  FAR 
52.209-7  or  52.209-8,  is  used. 

Orguiiutional  ConflicU  of  Interest 
Discovered  After  Award  (June  1993) 

(a)  The  Contractor  agrees  that,  if  after 
award  it  discovers  either  an  actual  or 
potential  organizational  conflict  of  interest 
with  respect  to  this  contract,  it  shall  make  an 
immediate  and  full  disclosure  in  writing  to 
the  Contracting  Officer  which  shall  include 
a  description  of  the  action(s)  which  the 
Contractor  has  takea  or  proposes  to  talce  to 
avoid,  eliminate  or  neutralize  the  conflict. 

(b)  The  Contracting  OfTicer  shall  provide 
the  contractor  with  written  instructions 
concerning  the  conflict.  AID  reserves  the 
right  to  terminate  the  contract  if  such  action 
is  determined  to  be  in  the  best  interest  of  tlie 
Govenunent. 

(End  of  Qause) 


9.  A  new  section  752.226-3  is  added 
to  read  as  follows: 

752.226-^    Limitation  on  subcontracting. 
As  prescribed  in  726.302,  insert  the 
following  clause: 

Limitationa  on  Subcontracting  (June  1993) 

By  submission  of  an  offer  and  execution  of 
a  contract,  the  Offeror/Contractor  agrees  that 
in  performance  of  the  contract,  at  least  51 
percent  of  the  cost  of  contract  performance 
incurred  for  personnel  shall  be  expended  for 
employees  of  the  contractor  or  employees  of 
other  disadvantaged  enterprises  eligible 
under  the  terms  of  706.302-71.  For  the 
purposes  of  this  clause,  independent 
contractors  hired  by  the  contractor  shall  be 
considered  employees  of  the  contractor. 
(End  of  Clause) 

Dated:  June  9. 1993. 
lohn  F.  Owens, 
Procurement  Executive. 
[FR  Doc.  93-18623  Filed  8-6-93;  8  45  am) 
BH^JNO  COOC  SIIS-OI-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  921107-306S;  LD.  080393D] 

Groundfish  of  tha  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  the  pelagic  shelf  rockfish 
species  category  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  pelagic  shelf 
rockfish  species  category  total  allowable 
catch  (TAG)  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  4, 1993,  until  12 
midnight.  A.l.t..  December  31. 1993. 
FOF«  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS.  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  hi  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FI^) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 
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In  aocardanc*  with 
§  672.20{c)(l){u)(B).  Um  pdagic  ahalf 
rockfifb  tpeciM  category  TAC  for  the 
CeBtra)  Renilatory  Aracs  was 
estaUiriMd  bjr  the  final  1993  initial 
specifications  (58  FR  16787,  Mardi  31, 
1993)  as  4.450  melxic  toos  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  Q^ooal  Director),  estoUished 
in  accordance  with  §  672.20(cK2)(ii).  a 
directed  fishing  allowanoe  far  the 
pel^{ic  shelf  rockfish  spades  category  of 
4,350  mt.  with  consideratioD  that  100 
mt  will  be  taken  as  incidental  catdi  in 
directed  fishing  for  other  spades  in  this 
area.  The  Regional  Director  has 
determined  that  this  directed  fishing 
allowance  has  been  readied. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  pelagic  riielf 
rodifish  species  category  in  the  Central 
Regulatory  Area  effective  from  12  nocm, 
A.LL.  Angust  4. 1993.  until  12  midni^t, 
A.l.t.,  December  31, 1993. 

Diraded  fishing  standarda  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  $  672.20(g). 


This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  afSubjacta  in  SO  CFR  Part  S7X 

Fisheriea,  Reporting  and 
recordkeeping  requirements. 

AallMrily:  16  US-C  1801  etmq. 
Dated:  August  4. 1993. 

Acting  Da9Ctar.Offic*i^Fistterie$  I 
Constnatkm  amd  Mana^mmnt,  National 
Uarine  Fishenm  Serriee. 
[FR  Ddc.  9}-189S3  Filed  »-«-«3: 12.-00  pm) 
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50CFRPM1C72 

[Dockal  No.  ttlior-aoes;  LO.  000393^ 

Groundflsh  oTttw  GuM  Of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Prohibition  of  retention. 


/:  NMFS  is  prohibiting  retention 

of  the  shortraker/roughayo  (SRRE) 
rockfish  spedes  category  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  seme  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  SRRE 
rockfish  spedes  category  total  allowable 
catch  (TAC)  in  this  area  has  been 
reached. 

EFFECTIVE  DATE:  12  uoon.  Alsska  local 
time  (A-Lt),  August  4. 1993,  through  12 
midnight.  A.l.t.,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NMFS.  907-586- 
7228. 

SWPI^MENTARV  MF0RMAT10N:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Firiiery  Management  Plan  for  Goundfish 
of  the  Gulf  of  Alaska  (FMP)  prepared  by 
the  North  Padfic  Fishery  Management 
Council  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
$  672.20(c)(l)(ii)(B),  the  SRRE  rockfish 


spedes  category  TAC  for  the  Eastern 
Regulatory  Area  was  established  by  the 
final  1993  initial  spedfications  (58  FR 
16787.  March  31. 1993)  u  513  metric 
tons. 

The  Diredor  of  the  Alaska  Region. 
NMFS,  has  determined,  in  accordance 
with  §  672.20(c)(3).  that  the  TAC  for  the 
SRRE  rockfish  species  category  in  the 
Eastern  Regulatory  Area  has  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  the  SRRE  rockfish 
spedes  category  in  the  Eastern 
F^gulatory  Area  be  treated  as  prohibited 
spedes  in  accordance  with 
S  672.20(e)(3).  effective  from  12  noon, 
A.l.t..  August  4. 1993.  through  12 
midnight,  A.l.t.  December  31, 1993. 

Classification 

This  action  is  taken  under  50  CFR 
672.20.  and  is  in  compliance  with  EO. 
12291, 

List  ofSubiecU  in  50  CFR  Pari  872 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Aolhorily:  16  U.S.C  1801  et  aeq. 

Dated:  August  4. 1993. 
David  S.  Crastin, 
Acting  Dinctor.  Office  ofFisheriet 
Conservation  and  Uanagement,  Setioaal 
Marine  Fisheries  Serriee. 
|FR  Doc.  93-18952  Filed  a-4-93;  11:59  am) 
aiujNO  cooE  »i»-a-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  801 

FGiS  To  Cliange  Protein  Reference 
Method 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 


summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  proposes  to  revise  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended.  Specifically,  FGIS  proposes  to 
adopt  the  Combustion  method  as  the 
chemical  reference  method  for 
determining  the  protein  content  in  both 
wheat  and  soybeans.  FGIS  also  proposes 
to  eliminate  the  use  of  the  Kjeldahl 
method  for  official  protein  inspections 
and  to  more  clearly  describe  the 
application  of  tolerances  to  official  near- 
infrared  spectroscopy  (NIRS)  type 
instruments. 

DATES:  Comments  must  be  submitted  on 
or  before  September  8. 1993. 
ADDRESSES:  Written  comments  must  be 
submitted  to  George  W.  Wollam.  Federal 
Grain  Inspection  Service,  USDA,  room 
0624,  South  Building,  P.O.  Box  96454. 
Washington,  DC  20090-6454  and 
telecopy  users  may  send  responses  to 
the  automatic  telecopier  machine  at 
(202)  720-^628. 

All  comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  in  room  0624. 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Wollam.  Federal  Grain 
Inspection  Service.  USDA.  room  0624, 
South  Building,  P.O.  Box  96454, 
Washington.  DC  20090-6454; 
Telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 


12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  non-major  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Ch-der. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

David  R.  Galliart,  Acting 
Administrator.  FGIS,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(4  U.S.C.  601  et  sea.),  because  most 
users  of  the  official  inspection  and 
weighing  services  and  those  entities  that 
perform  these  services  do  not  meet  the 
requirements  for  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the 
regulations  issued  under  the  United 
States  Grain  Standards  Act  have  been 
previously  approved  by  0MB  under 
control  nimibers  0580-0011  and  0580- 
0013.  , 

Background 

FGIS  currently  uses  the  Kjeldahl 
method  as  the  primary  reference  method 
by  which  official  near-infiared 
spectroscopy  (NIRS)  protein-measuring 
instruments  are  caUbrated.  NIRS 
instruments  are  used  to  determine 
protein  in  wheat  and  soybeans  in  both 
domestic  and  export  markets.  FGIS  is 
proposing  to  replace  the  Kjeldahl 
method  with  the  Combustion  method  as 
the  chemical  reference  method. 


The  Combustion  method  that  FGIS  is 
proposing  to  adopt  uses  a  nitrogen 
analyzer  consisting  of  a  computer- 
controlled  closed-system  combustion 
process  and  a  thermal  conductivity 
detector.  This  method  has  been 
accepted  (August  1992)  by  the  AOAC 
International  (formerly  known  as  the 
Association  of  Official  Analytical 
Chemists)  as  an  alternative  to  the 
Kjeldahl  method  for  protein 
determinations  in  cereal  grains  and 
oilseeds  and  has  been  approved 
(September  1992)  by  the  American 
Association  of  Cereal  Chemists  (AACC) 
for  protein  determination  in  cereal 
grain. 

Changing  from  the  Kjeldahl  method  to 
the  Combustion  method  will  provide 
many  benefits  to  PGIS.  The  Combustion 
method  does  not  use  hazardous 
chemicals  or  produce  the  environmental 
pollutants  associated  with  the  Kjeldahl 
method.  Also,  the  shorter  analysis  time 
for  the  Combustion  method  allows  a 
larger  sample  throughput,  permitting  a 
more  effective  evaluation  of  the  NIRS 
instrument  calibrations. 

FGIS  has  extensively  compared  the 
protein  results  obtained  using  the 
Combustion  method  and  the  Kjeldahl 
method.  Statistical  analysis  of  these  data 
shows  that  each  method  is  capable  of 
providing  equally  precise  and 
reproducible  protein  results;  however, 
the  Combustion  method  has  a  general 
tendency  to  yield  slightly  higher  results 
than  the  FGIS  Kjeldahl  method.  The 
observed  differences  are  approximately 
+0.03  percent  protein  for  wheat  and 
+0.3  percent  protein  for  soybeans.  These 
difiierences  are  believed  to  be  due  to 
more  effective  nitrogen  recovery  by  the 
Combustion  method  than  by  the 
Kjeldahl  method. 

The  more  effective  nitrogen  recovery 
of  the  Combustion  method  should 
reflect  the  true  protein  content  of  U.S. 
wheat  and  soybeans  more  accurately 
than  the  current  Kjeldahl  reference 
method.  A  change  of  +0.03  percent 
protein  for  wheat  should  have  minimal 
impact  on  domestic  and  export  wheat 
markets.  The  change  of  +0.5  percent 
protein  for  soybeans  should  have 
minimal  impact  on  domestic  and  export 
soybean  markets  because  the  trading 
price  of  soybeans  is  not  routinely  based 
on  the  protein  content. 

The  NIRS  instrument  maintenance 
tolerances  are  used  to  maintain 
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consistent  results  among  officiel  proteiii 
and  oil  determinations. 

All  NIRS  instruments  are  adjusted  to 
give  consistent  results  on  the  national 
Standard  Reference  Samples  (SRS).  The 
adjustments  are  based  on  the  differences 
between  eadi  official  NIRS  instnunent's 
results  for  the  SRS  and  the  avwage  of 
the  FGIS  national  standard  NIRS 
instruments'  resulU  fior  the  SRS.  These 
same  FGIS  national  standard  NIRS 
instruments  are  calibrated  and  routinely 
standardized  to  the  FGIS  chemical 
reference  method. 

Copies  of  the  diemical  refiareoce 
methods  used  by  FGIS  are  available 
from  David  Funk.  FGIS.  USOA.  10383 
N.  Executive  Hills  Blvd..  Kansas  Qty. 
Missouri  64153. 

Proposed  Actkn 

FGIS  proposes  to: 

1.  Revise  §  801.7  (The  heading  of)  to 
r>)flect  the  deletion  of  Kjeldahl  I 
analyzers. 

2.  Revise  §  801.7(a)  to  more  cleeriy 
describe  the  application  of  tolerances 
for  official  NIRS  wheat  protein 
«.-talyzan. 

3.  Revise  $  801.7(b)  to  more  clearly 
describe  the  application  of  tolerances 
for  official  NIRS  soybean  protein  and  oil 
analyzers. 

4.  Delete  §  801.7(c)  to  reflect  the 
deletion  of  Kjeldahl  protein  as  an 
official  inspecti<m  service.         I 

List  of  Subjacti  in  7  CFK  Part  SOI 

Administrative  practice  and 
procedure.  Grain.  Export. 

For  reasons  set  out  in  the  pfcamble. 
7  CFR  pert  801  is  proposed  to  be 
amended  as  tollow*: 

1.  Authority  dtaticm  Cor  part  801 
continues  to  read  as  follows: 

AadMriiT:  Pub.  L  »t-5«2, 90  Stat.  2367. 
as  ameadcd  (7  U.S.C  71  et  seq.X 

2.  Section  801.7  is  revised  to  read  as 
follows: 


UMI 


1801.7    Tc 

spectroscopy  (NIRS)  analynra. 

(a)  NIRS  wheat  protein  malyzers.  The 
maintenanoe  tc^eranoe  for  the  NIRS 
analyzers  used  in  perftHtning  official 
inspection  fat  determination  of  wheat 
protein  content  shall  be  ±  0.15  percent 
mean  daviatioB  from  the  national 
standard  NIRS  instnuBMits,  whidi  are 
referenced  and  calibrated  to  the  FGIS 
Combustion  method. 

(b)  NIRS  soybean  oil  and  protein 
analyzers.  The  maintenance  tokranca 
for  the  NIRS  analyzers  used  in 
performing  official  in^Mction  for 
determination  of  soybean  oil  shall  be  ± 
0.20  percent  mean  deviation  from  the 
national  standard  I^flRS  instruments. 


which  are  referenced  and  calibrated  to 
the  FGIS  solvent  oil  extraction  method; 
and  for  determination  of  protein  content 
shall  be  ±  0.20  percent  mean  deviation 
from  the  national  standard  NIRS 
instruments,  which  are  referenced  and 
calibrated  to  the  FGIS  Combustion 
method. 

Dirted:  July  21. 1993. 
David  R.  GalUart 
Acting  Administrator. 
(FR  Doc.  93-1 8R66  Filed  »-*-e3:  S:45  an) 
aHJJNO  cooe  9410-eN-ii 


Agricultural  Marfceting  Service 

7  CFR  Put  1030 

PA-t3-20] 

MHk  in  the  Chicago  Regional  Marketing 
Area;  Nottca  of  PropooMJ  Rovlston  of 
Supply  Plani  SMppIng  Parcentagee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  revirion  of  rules. 

StJMMARV:  This  notice  invites  public 
comments  on  a  proposal  to  reduce  the 
supply  plant  shipping  standards  for  the 
month  of  September  1993  imder  the 
Chicago  Regional  order.  The  proposal 
would  reduce  the  shipping  percentage 
for  pooling  individual  supply  plants  to 
2  percent  of  receipts  and  the  shipping 
percentage  for  imits  of  supply  plants  to 
5  percent  of  receipts.  The  reductions 
were  requested  by  Central  Milk 
Producers  Cooperative,  a  fiaderation  of 
cooperatives  that  represents  producers 
who  supply  the  maricet.  The 
organization  contends  that  the  action  is 
necessary  to  prevent  uneconomic 
shipments  of  milk  from  supply  plants  to 
distributing  plants. 

DATES:  Comments  are  due  no  later  than 
Augiist  16, 1993. 

ADORESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division.  Order  Formulation  Branui. 
room  2968,  South  Building,  P.  O.  Box 
96456,  Washington,  DC  20090-6456. 
FOR  FtJRTMER  MFORMATION  CONTACT:  John 
F.  Borovies.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building.  P.  O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  690-1366. 
StJPPLEMENTARY  MfOraiATION:  The 

Regulatory  Flexibility  Act  (5  U.S£. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b).  the  Administrator  of  the 
Agricultural  Mariceting  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 


substantial  nimiber  (rf  small  «itities. 
This  action  would  also  tend  to  ensiuw 
that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  pn^xised  revision  of  rules  has 
been  reviewed  under  Executive  Order 
12778.  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effiect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricuhtiral  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
sectitm  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  reouesting  a  modification  of  an 
order  or  to  oe  exempted  from  the  order. 
A  handler  is  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  Later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agraement  Act  of  1937,  as 
amended  (7  U.S.C  601-674).  and  the 
provisions  of  $  1030.7(bX5)  of  the  order, 
the  revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Qiicago  Regional  marketing  area  is 
being  considmed  for  the  nnrnth  of 
Septen^MT  1993. 

All  persons  wdio  desire  to  submit    . 
written  data,  views  or  arguments  abcwt 
the  proposed  revisaon  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dtdxy  Division.  Order  Formulatioo 
Branch,  room  2968.  South  Building. 
P.O.  Box  96456.  WaahingtOD.  DC  20090- 
6456,  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  conflate 
the  required  prooeduras  to  make  the 
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action  effective  for  the  month  of 
September  19B3. 

An  written  mbmission  made 
pufsinnt  to  this  notice  will  be  made 
available  for  public  inspection  ia  tb» 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(bU. 

StateoMot  of  Coaaideratioa 

The  provisions  proposed  to  he  revised 
are  the  supply  plant  shipping 
percentages  for  the  month  of  September 
1993.  The  proposed  action  would 
reduce  th»  shaping  percentage  for 
individual  supply  plants  by  3 
percentage  points  (from  S  to  2  pwoent 
of  receipts)  and  for  supply  plant  units 
by  5  percentage  points  (from  10  to  5 
percent  of  receipts)  during  September 
1993. 

Currently,  the  order  provides  that 
individual  supply  plants  must  ship  at 
least  5  percent  of  milk  receipts  to  other 
plants  to  qualify  as  pool  plants  while  a 
\mit  of  supply  plants  must  ship  at  least 
10  percent  of  total  receipts  for  pooling 
purposes  diuing  the  months  of 
September  through  December.  During 
other  months  the  shipping  standards  are 
3  percent  for  individual  plants  and  6 
percent  for  a  imit  of  plants. 

With  regard  to  the  current  supply 
plant  shipping  standards,  it  is  noted  that 
the  annual  Code  of  Federal  Regulations 
specifies  shipping  standards  of  one 
percent  for  individual  plants  and  four 
percent  for  a  supply  plant  unit  for  die 
months  of  Septembiar  through 
December.  Such  shipping  percentages 
are  the  result  of  a  revision  published  en 
December  27, 1991  (56  FR  66953).  Sudi 
revision  was  to  be  applicable  only  for 
one  month,  but,  was  inadvertently 
included  in  the  annual  Code  of  Federal 
R^ulations. 

The  Chicago  order  provides  that  the 
Market  Administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  units  of  ploBts  by  up  to  2 
percentage  points  for  up  to  3  months. 
The  order  also  provides  that  the  Director 
of  the  Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  dlBcrease  the 
shipping  standards  by  up  to  10 
percentage  points.  The  adjiislments  can 
be  made  to  encourage  additional  milk 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  nquested  by  Cmtral 
Milk  Producers  Cooperative  (CXffC),  a 
federation  of  cooperative- associations 
that  represent  a  substentier  number  of 
the  producers  who  supply  the  market. 
CMPC.  contends  that  a  reaction  of 
shipping  percentages  is  necessary  to 
prevent  uneconomic  shipments  of  milk 
from  distant  supply  plants  solely  for 
pooling  puiposas. 


Based  on  supply  and  sates  estiraatiae, 
CMPC  has  requested  that  the  market 
administrator  reduce  the  shipping 
percentages  by  2  percentage  points  for 
the  mon&  of  August.  A  reduction  of  the 
shipping  percentages  for  Auguet  is  being 
considered  by  the  Mariiet 
Administrator. 

Based  on  the  most  recent  supply  md 
demand  pro}ections,  CMPC  contends  a 
further  reduction  of  shipping 
percentages,  beyond  the  request  to  the 
Market  Administrator,  will  be 
necessary. 

CNQ>C  contends  that  in  order  to  make 
the  most  efRcient  use  of  available  milk 
supplies,  as  much  as  possible  of  nearby 
milk  supplies  will  have  to  be  utilized 
with  reliance  on  distant  supplies  only 
on  days  when  nearer  milk  supplies  have 
been  exhausted.  For  the  month  of 
September  1993,  C\ffC  contends  that 
such  efficiencies  can  only  be  realized  if 
the  dipping  standards  for  individual 
plants  and  units  of  supply  plants  are 
reduced  to  2  and  S  pwcent  of  receipts, 
respectively. 

In  view  of  the  supply/demand 
relationship,  it  may  be  necessary  to 
reduce  the  supply  plant  shipping 
percentages  as  proposed  to  provide  for 
the  efficient  and  economic  marketing  of 
milk  during  the  month  of  September 
1993. 

List  of  Sttbiecta  in  7  CFS.  Part  1030 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1030  continues  to  read  as  follows: 

Authority:  Sect.  1-19,  48  SUiL  31. as 
amended:  7  U.&C  601-674. 

Dated:  August  3, 1993. 
Richard  M.  McKm. 
Deputy  Director,  Dairy  Division. 
(FR  Doc.  93-18989  Filed  8-6-93;  8:45  am] 
MUMQ  oooe  Mi»-oa^ 


DEPARTMENT  OF  TRANSPOflTATION 

Fedaral  Aviallon  AdminlstrBtlon 

14CFI«Pwt38 

[Docket  No.  •3^11-tOI-AOl 

AliwMlliliwM  DIfCetiw;  Britiilk 
hmo9paG9  Modtl  BA»  14»-t00A, 
-200A^  and  -SOOA  SariM  Alrplan— 

agency:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY;  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 


148-tOOA,  -20eA.  and  -300A  i 
airplanes.  This  proposal  would  cequira 
replacing  th»  quidL  Belaase  coupling, 
halves  qd  narh  snd'nf  thn  pump  rnrie 
drain  Uiw  on  the  bydaulic  engine 
driven  pump  (EDP)  on  the  number  2 
and  munbea  3. engines  with  improved 
fire  resistant  coupling  halves.  This 
proposal  is  peompted  by  a  fire  resistance 
test  of  the  hydraulic  EDP,  associated 
hoses,  and  couplings  installed  on  the 
number  2  and  number  3  engines,  which 
revealed  that  the  pump  case  drain  line 
quick  releeee  couplings  leaked 
hydraulic  fluid;  Thv  actions  specified  by 
the  proposed  AOare  intended  to 
prevent  hydraulic  fluid  leaking  from  the 
pump  case  drain  line  quick  release 
coupling,  which  could  foel  the  flames  in 
the  event  of  an  engine  fire. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
101-AD,  1601  Lind  Avenne.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betvteen  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURmER  MF0RKA7KM  CONTACT 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  96055-4056;  telephone 
(206)  227-21481  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMAIKMC 

Commenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-lOl-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AveilabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-lOl-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  tmsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  146-lOOA.  -200A.  and 
-300A  series  airplanes.  The  CAA 
advises  that  a  fire  resistance  test  of  the 
hydraulic  engine  driven  pump  (EDP), 
associated  hoses,  and  couplings 
installed  on  the  number  2  and  number 
3  engines  of  these  airplanes  revealed 
that  the  pump  case  drain  line  qiiick 
release  couplings  leaked  hydraulic 
fluid.  Two  couplings  on  the  number  2 
and  number  3  engines  are  susceptible  to 
hydraulic  fluid  leakage:  one  at  the  end 
of  the  pump  case  drain  line  which 
connects  to  the  hydraulic  EDP,  and  one 
at  the  end  of  the  pump  case  drain  line 
which  connects  to  the  engine  bay/pylon 
interface.  This  condition,  if  not 
corrected,  could  result  in  hydraulic 
fluid  leaking  from  the  pxmip  case  drain 
line  quick  release  couplings,  which 
could  fuel  the  flames  in  the  event  of  an 
engine  fire. 

British  Aerospace  has  issued  Service 
Bulletin  SB.29-31-01339A,  dated  May 
24, 1993,  that  describes  procedures  for 
replacing  the  quick  releeae  coupling 
halves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  EDP  on  the 
number  2  and  number  3  engines  with 
improved  fire  resistant  coupling  halves. 
The  improved  coupling  halves  are 
comprised  of  an  inner  valve  and  an 
outer  nut  with  firesleeves.  The  CAA 


classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  sitxiation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Stetes. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
Stetes,  the  proposed  AD  would  require 
replacing  the  quick  release  coupling 
halves  on  each  end  of  the  pump  case 
drain  line  on  the  hydraulic  EDP  on  the 
number  2  and  number  3  engines  wiib 
improved  fire  resistant  coupling  halves. 
The  action  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  houra  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to 
operatora.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $7,590. 
or  $165  per  airplane.  This  total  cost 
figure  assimies  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stetes,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
b  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contecting  the  Rules  Docket 
at  the  location  provided  \mder  the 
caption  AOORESSES." 

List  of  Sub|ecte  in  14  CFR  Part  39 

Air  tiansportetion.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
aad  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  AenMpaca:  Docket  93-NM-lOl-AD. 

Applicability:  Model  BAe  146-lOOA, 
-200A,  and  -300A  series  airplanes;  serial 
numbers  E3001  through  E3207  Inclusive, 
E3209  through  E3220  inclusive,  and  £3222; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  fluid  leaking  firom  the 
pump  case  drain  line  quick  release 
couplings,  which  could  fuel  the  flames  in  the 
event  of  an  engine  fire,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  quick  release  coupling 
halves  on  eacn  end  of  the  pump  case  drain 
line  on  the  hydraulic  engine  driven  pump 
(EDP)  on  the  number  2  and  number  3  engines 
with  improved  fire  resistant  coupling  halves, 
in  accordance  «rith  British  Aerospace  Service 
Bulletin  SB.29-31-01339A,  dated  May  24, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  l>y  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
3. 1993. 

Darrell  M.  Padenen. 

Acting  Manager.  Transport  Airplaim 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-t8924  Filed  8-6-93;  8:45  am) 
8IUJNQ  COOK  MI^-tKr 


14CFRPart39 

(Ooctot  Na  9»-«IM-6S-Aiq 

AlfworlMneee  Diracttvee;  McDonneU 
Douglas  Model  DC-B-70  Series 
Airplanee 

AGENCY:  Federal  AviaUon 
Administiatloii.  DOT. 

ACTKNt:  Notice  of  proposed  rulemakina 
(NPRM). 


SUiUiARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  IAD)  that  is  applicable  to 
certain  McDonnell  Douglas  Modal  DO 
8-70  series  airplanes.  1^  proposal 
would  require  inspections  to  detect 
cracking  in  the  front  spai  pylon  support 
attach  fittings  on  the  number  2  and 
number  3  engines,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracking  in  the  pylon  support 
fittings  of  the  front  spar  on  the  niunber 
2  and  number  3  engines.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  die  pylon-to-wing  main  load 
path. 

DATES:  Comments  must  be  received  by 
October  4. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  iXractocate.  ANM-103. 
Attentirax^  Rules  Doeket  No.  93-NM- 
6&-AD.  11^1  Lind  Avenue.  SW., 
Renton,  Wsshington  98055-4056. 
CommMits  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  infinrmatian  referenced  in 
the  proposed  rule  may  be  obtained  from 
M(£)onneU  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California 
90846-1771,  Attwition:  Business  Unit 
Manager,  Technical  Publications- 
Technical  AdniBiatTative  Support  Cl- 
LSB.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate.  160t  Lmd  Avoiue,  SW.. 
Kenton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425. 


FOR  RMTHER  MFOmUMXM  CONTACT: 
Mike  Lee,  Aerospace  Engineer.  Airframe 
Brandi.  ANM-122L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certificaticm  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425:  telephone  (310)  988-5325; 
fax  (310)  988-5210. 

SUPfl^MENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoftBd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-puhlic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93^^IM-66-AD."  The 
postcard  will  be  data  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-66-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Recently,  three  operators  of 
McDonneU  Douglas  Model  DC-8-70 
series  airplanes  reported  finding  cracks 
in  the  front  spar  pylon  support  fittings 
on  the  niunber2  and  number  3  engines. 
Analysis  indicates  that  such  cracking 
may  be  attributed  to  preload  during 
installation  of  these  fittings.  Such 
cracking  in  these  fittings^,  if  not  detected 
and  corrected,  could  result  in  structural 
degradation  of  the  pylon-to-wing  main 
load  path. 


The  FAA  has  reviewBd  and  ^>proved 
McDonnell  Douglas  DC-8-70  Alert 
Service  Bulletin  A57-99,  dated 
December  10. 1992.  that  describes 
procedures  for  eddy  current  inspections 
of  the  front  ^ar  pylon  support  fittings 
on  the  number  2  and  number  3  engines. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  eddy  current 
inspections  of  the  front  spar  pylon 
support  fittings  on  the  number  2  and 
number  3  engines.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  This  action  also 
proposes  that  findings  of  cradcs  be 
repaired. 

There  are  approximately  57  Model 
DC-8-70  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  37  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  252  work  hours  per 
airplane  to  acco    -^uish  the  proposed 
actions  (if  the  '  >ading  edge  must 

be  removed  to  pen^  ji  the  proposed 
inspections),  and  that  the  average  labor 
rate  is  $55  per  tvork  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $512,820,  or  $13,860  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  tnis  AD 
action. 

•  However,  if  lower  access  doors  have 
been  installed  on  the  wing  leading  edge 
of  these  aiiplanes,  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  at  an  average  labor  rate  of  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operatora  of  these  airplanes  is 
estimated  to  be  $12,210,  or  $330  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  prop>osed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distiibution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  hawe  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  ^ove,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
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rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES."  j 

List  (^Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administralion  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended]  I 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDoniuU  Dottslas:  Docket  93-NM-66-AD.  . 

Applicability:  Model  DC-8-72,  -72F,  -73, 
and  -73F  series  airplanes,  as  listed  In 
McDonnei!  Dou^as  IX>-6-70  Alert  Service 
Bulletin  A57-99,  dated  December  10. 1992, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
reduced  structural  integrity  of  the  pylon-to- 
wing main  load  path,  accomplish  Uie 
following: 

(a)  Peiform  an  eddy  current  inspection  of 
the  front  spar  pylon  suppwt  fittings  (part 
numbers  5753054-501  and  -502]  on  the 
number  2  and  number  3  engines,  in 
accordance  with  McDonnell  Douglas  DC-8- 
70  Alert  Service  Bulletin  A57-99,  dated 
December  10, 1992,  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  Thereafter,  repeat  this  inspection 
at  intervals  not  to  exceed  720  landings. 

(1)  For  the  number  2  engine:  Prior  to  the 
accumulation  of  4.000  landings  since 
Installation  of  the  engine,  or  within  6  months 
after  the  efiisctive  date  of  this  AD,  whichever 
occurs  later,  unless  accomplished  previously 
«rithin  the  last  720  landings  prior  to  the 
efiiKtive  date  of  this  AD. 

(2)  For  the  number  3  engine:  Prior  to  the 
accumulation  of  4,000  landings  since 
installation  of  the  engine,  or  within  6  months 
after  tlw  effective  date  of  this  AD.  whichever 
occurs  later,  unless  accomplished  previously 


within  the  last  720  landings  prior  to  the 
effiective  date  of  this  AO. 

(b)  If  any  crack  is  foimd,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Ixm  Angeles 
Aircraft  Certification  Office  (ACQ),  FAA. 
Transport  Airplane  Directorate.  Repeat  the 
inspection,  thereafter,  at  intervals  not  to 
exceed  720  landings  in  accordance  with 
McDonnell  Douglas  DC-S-70  Alert  Service 
Bulletin  A57-99,  dated  December  10, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  L.OS 
Angeles  AGO,  FAA.  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Lot  Angeles  AGO. 

Note:  Infiormation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on  August 
3, 1993. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate;  Aircraft  Certification  Service. 
(FR  Doc  93-18925  Filed  8-6-93;  8:45  am) 
■NJJNQ  COOC  4ai»-1># 


14  CFR  Pert  39 

[Dockat  No.  93-NM-95-A01 

Airworthiness  Directives;  Learjet 
Model  55. 55B,  and  55C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Learjet  Model  55,  55B,  and  55C 
airplanes.  This  proposal  would  require 
modification  of  the  wiring  inside  the 
left-  and  right-hand  generator  interface 
boxes  and  between  these  boxes.  This 
proposal  is  prompted  by  a  report  that  an 
electrical  short  occurred  in  the  generator 
interface  box  wiring  during  flight  on  a 
Learjet  Model  55  airplane  and  resulted 
in  the  failiue  of  both  generators.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  \he  loss  of  both 
generators  during  flight,  which  could 
result  in  the  possible  loss  of  all 
communication  and  navigation 
equipment. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 


AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
95-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Learjet  Corporation.  Customer  Services, 
P.O.  Box  7707,  Wichita,  Kansas  67277- 
7707.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Dale  Bleakney,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport.  Wichita,  Kansas 
67209;  telephone  (316)  946-4135;  fax 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submi'ting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before'taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-95-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

^Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-95-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that  an 
electrical  short  occurred  in  the  generator 
interface  box  wiring  during  flight  on  a 
Learjet  Model  55  airplane,  lliis  single 
fault  resulted  in  the  failure  of  both 
generators.  A  circuit  breaker  was  found 
to  be  tripped  and  could  not  be  reset.  The 
airplane  had  sufficient  electrical  power 
from  the  battery  to  land  safely  at  a 
nearby  landing  site. 

Further  investigation  after  landing 
revealed  that  a  wire  had  shorted  to 
groimd.  The  short  was  on  an 
interconnect  wire  between  the  left-  and 
right-hand  generator  interface  boxes. 
The  function  of  the  interconnect  wire  is 
to  carry  a  generator  ciurent  limit  signal 
(+28  VDC)  to  a  voltage  regulator  while 
the  airplane  is  on  the  ground  and  only 
one  generator  is  operating.  The  short 
caused  both  generators  to  go  ott  line  by 
tripping  a  circuit  breaker  (that  resulted 
in  the  loss  of  one  generator)  and 
opening  a  current  limiter  (that  resulted 
in  the  loss  of  the  other  generator). 
Apparently,  the  interconnect  wire  had 
been  damaged  diuing  manufacturing  or 
maintenance  action. 

An  electrical  short  in  the  generator 
interface  box  wiring  could  result  in  the 
loss  of  both  generators  during  flight.  If 
an  in-flight  incident  similar  to  that 
reported  were  to  occur  and  the  battery 
is  unable  to  provide  sufficient  electrical 
power,  or  a  suitable  landing  site  is  not 
within  close  proximity,  the  flight  crew 
could  lose  all  communication  and 
navigation  equipment. 

The  FAA  has  reviewed  and  approved 
Learjet  Service  Bulletin  SB  55-24-4, 
dated  May  3. 1993.  that  describes 
procedures  for  modification  of  the 
wiring  inside  the  left-  and  right-hand 
generator  interface  boxes  and  between 
these  two  boxes.  Accomplishment  of 
this  modification  will  ensure  that  both 
generators  will  not  drop  off  line  in  the 
event  an  electrical  short  circuit  occurs 
in  the  generator  control  system  wiring. 
The  service  bulletin  also  describes 
procedures  to  perform  an  operational 
test  of  the  DC  power  distribution  system 
following  modification  of  the  wiring. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  modification  of  the  wiring 
inside  the  left-  and  right-hand  generator 
interface  boxes  and  between  these  two 
boxes.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
There  are  approximately  145  Model 
55,  55B.  and  SSC  airplanes  of  the 
afliacted  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  102  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $73  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$46,716,  or  $458  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13M(a).  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

LearJBt:  Docket  93-NM-95-AD. 

Applicability:  Model  55.  55B.  and  SSC 
airplanes;  serial  numbers  55-003  through  55- 
147  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  lou  of  both  generators 
during  flight,  accomplish  the  following: 

(a)  Within  100  hours  time-in-service  or  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  modify  the  wiring 
inside  the  left-  and  right-hand  generator 
Interface  boxes  and  between  these  two  boxes, 
and  perform  an  operational  test  of  the  DC 
power  distribution  system  in  accordance 
with  Learjet  Service  Bulletin  SB  5S-24-4. 
dated  May  3. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(c)  Special  flight  petmiu  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
3. 1993. 

Darrell  M.  Pedersoa. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-18926  Filed  8-6-93;  8:45  am) 
MUMo  cooc  4aia-i»^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
PA-64-41] 
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Capitalization  and  Indutlon  In 
Inventory  of  Certain  Coata 

AGENCY:  Internal  Revenue  Service, 
Treasury. 
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i>cnow:  Notice  of  propo—d  nilemaking. 

tUMMfim"  This  document  contains 
proposed  regulations  relating  to 
accounting  for  costs  incurred  In 
producing  property  and  acquiring 
propeitY  for  resale.  Qianges  to  the 
applicable  law  were  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987.  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988,  and  the  Omnibus 
Reconciliation  Act  of  1989.  These 
proposed  regulations  primarily  affect 
taxpayers  subject  to  section  263A  that 
acquire  property  for  resale.      ! 
DATES:  Written  comments  and  requests 
for  a  {HibUc  hearing  must  be  received  fay 
October  8. 1993.  I 

ADDRESSES:  Send  commmts  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station.  Attn: 
CX:D0M:C0RP:TJI  (IA-62-91).  room 
5228.  Washington.  DC  20044. 
FOR  RJRTMER  MFORMATKM  CONTACT: 
Rosemary  DeLeone  or  Harry-Todd 
Astrov  ot  the  Office  of  the  Assistant 
Qiief  Counsel,  Income  Tax  and 
Accounting.  (202)  622-4970  (not  a  toll- 
free  number). 

StJPPI^MENTARY  MFORMATKM: 

Backgrooad 

Section  263A  (the  uniform 
capitalization  rules)  was  enacted  as  part 
of  Tax  Reform  Act  of  1986,  Public  Law 
9»-514. 100  Stat.  2085, 1986-3  CB. 
(Vol  1)  (the  1986  Act).  The  statute  was 
amended  as  part  of  the  C^nnibus  Budget 
Reconciliation  Act  of  1987.  Public  Law 
100-203, 101  SUt  1330. 1987-3  CB. 
Vol.  1  (the  1967  Act),  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
Public  Uw  100-647. 102  Stat  3342. 
1988-3  CB.  (Vol.  1)  (the  1988  Act),  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1989.  PubUc  Law  101-239. 103  Stat. 
2106  (the  1989  Act). 

Section  263A  generally  requires  the 
capitalization  of  direct  costs  and 
indirect  costs  property  allocable  to  real 
property  and  tangible  personal  propwty 
produced  by  a  taxpayer.  Section  263A 
also  generally  requires  the  capitalization 
of  direct  costs  and  indirect  costs 
(including  purchasing,  handling,  and 
storage  costs)  properly  allocable  to  real 
property  and  personal  property  acquired 
by  a  taxpayer  for  resale. 

On  March  30, 1987,  and  August  7, 
1987,  temporary  regulations  under 
section  263A  were  published  in  the 
Federal  Register.  T.D.  8131. 52  FR 
10052  (1987)  and  TJ3.  8148. 52  FR 
29375  (1987).  Final  leguladons  undw 
section  263A  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


The  final  regulations  adopt  most  of 
the  rules  proviided  in  the  tempcvary 
regulations.  See  the  preamble  to  the 
final  regulations  for  an  explanation  of 
the  differences  between  the  temporary 
and  final  regulations.  The  final 
regulations  do  not.  however,  adopt 
certain  exceptions  to  the  requirement 
contained  in  the  temporary  regulations 
that  handling  costs  generally  be 
capitalized,  in  particular,  the  exceptions 
relatinfl  to  distribution  costs,  custom- 
order  delivery  costs,  and  repackaging 
costs.  Rather,  the  final  regulations 
reserve  the  provisions  concerning  these 
three  exceptions.  These  proposed 
regulations  provide  rules  concerning 
these  three  exceptions. 

Explanation  of  Proviaiona 

Handling  Costs 

The  final  regulations  provide  that 
handling  costs  include  costs  attributable 
to  processing,  assembling,  repackaging, 
transporting,  and  other  similar  activities 
with  respect  to  property  acqxiired  for 
resale,  provided  the  activities  do  not 
come  within  the  meaning  of  the  term 
produce  as  defined  in  S  1.263A-2(a)(l) 
of  the  final  regulations.  As  an  initial 
matter,  the  firal  regulatioas  provide  a 
bright-line  test  for  determining  handling 
costs  that  are  not  required  to  be 
capitalized  under  section  263A.  Under 
this  tert.  handling  costs  incurred  at  a 
retail  sales  facility  with  respect  to 
piopwty  sold  bom  the  facility  are  not 
required  to  be  capitalized.  Additionally, 
handling  costs  incurred  at  a  dual- 
function  storage  facility  with  respect  to 
property  sold  bom  the  facility  are  not 
required  to  be  capitalized  to  Uie  extent 
that  the  costs  are  incurred  with  respect 
to  property  sold  to  retail  customers  in 
on-site  sales.  Handling  costs  attributable 
to  property  sold  from  a  dual-function 
storage  fiscility  in  on-site  sales  are 
determined  by  compering  the  gross  on- 
site  sales  of  the  bdlity  to  the  total  gross 
sales  of  the  facility. 

Distribution  Costs 

Under  the  temporary  regulations, 
distribution  costs  are  a  type  of  handling 
costs  that  are  not  required  to  be 
capitalized  (distribution  costs 
exception).  Distribution  costs  are 
defined  in  the  temporary  regulations  as 
the  cost  of  delivering  goods  directly  to 
an  unrelated  customer.  Commentators 
suggested  that  for  pvrpoaea  of  the 
distribution  costs  exception,  the  final 
regulations  should  define  distribution 
costs  as  all  costs  that  are  incurred  after 
an  order  for  specific  goods  has  been 
placed.  They  commented,  for  examplei. 
that  costs  incurred  to  uther  the  goods 
to  fill  the  order  should  be  treated  the 


same  as  distribution  costs  that  are  not 
required  to  be  capitalized. 

The  Service  believes  that  this 
suggestion  is  contrary  to  Congressional 
intent  for  two  reesons.  First,  section    -^ 
263A  is  designed  to  match  expenses 
against  related  income  (the  matching 
principle).  See  S.  Rep.  No.  313. 99th 
Cong..  2d  Sees.  140  (1986),  1986-3  CB. 
(Vol.  3)  140.  The  Service  believes  that 
expansion  of  the  distribution  costs 
exception  would  be  contrary  to  this 
principle  because  gross  income  is  not 
typically  recognized  from  a  sale  of  an 
item  what  an  order  is  placed,  but  rather 
when  the  item  is  shipped,  delivered,  or 
accepted,  or  when  title  to  the  item 
passes  to  the  purchaser,  whether  or  not 
billed. 

Second.  Congress  specifically 
indicated  that  handling  costs  that  sre 
required  to  be  capitalized  generally 
must  include  all  of  the  costs  incurred 
prior  to  the  loading  of  goods  for  final 
shipment  to  customers.  The  Conference 
Report  to  the  1986  Act  describes  costs 
allocable  to  inventory  under  the 
simplified  resale  method  as  including 
"handling,  processing,  assembly, 
repackaging,  and  similar  costs, 
including  labor  costs  attributable  to 
unloading  goods  (but  not  including 
labor  costs  attributable  to  loading  of 
goods  fat  final  shipment  to  customers, 
or  labor  at  a  retail  facility)."  2  H.R.  Cont 
Rep.  No.  841.  99th  Cong.,  2d  Sess.  Q- 
306  (1986),  1986-3  CB.  (Vol.  4)  306. 
The  Blue  Book  to  the  1986  Act  also 
states  that  deductible  "distribution 
expenses  are  intended  to  include  (mly 
external  distribution  costs,  that  is,  those 
costs  incimred  in  transporting  goods 
frtim  the  taxpayer's  warehouse  or  retail 
outlet  to  the  customer,  or  to  the 
customer's  agent,  a  common  carrier,  or 
some  other  intermediary.  Distribution 
expenses  do  not  include  costs  of  moving 
inventory  frwm  a  taxpayer's  warehouse 
to  its  retail  store  or  other  internal 
transportation  costs."  Joint  Committee 
on  Taxation  Staff,  GenuBral  Explanation 
of  the  Tax  Reform  Act  of  1986. 99th 
Cong.,  JCS-10-87,  510  n.61. 
AccordKn^.  these  proposed  regulations 
do  not  expand  the  oistribation  costs 
exception. 

In  addition,  some  commentators 
suggested  that  the  costs  ofdelivwing 
goods  to  a  related  customer  be 
deductible  fust  as  the  costs  of  driivering 
goods  to  an  unrelated  customer  are 
deductible.  Another  commentator 
suggested  that  the  cost  of  delivering 
goods  to  a  related  customer  be 
deductible  unless  the  related  parties  are 
members  of  a  consolidated  group.  Hie 
Service  believes  that  transportation 
costs  between  related  parties  are 
substantially  equivalent  to  internal 
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transportation  costs  for  purposes  of 
section  263A.  Therefore,  these 
suggestions  are  contrary  to  the 
Congressional  intent  that  the  costs  of 
moving  inventory  firom  a  taxpayer's 
warehouse  to  its  retail  store  or  other 
internal  transportation  costs  must  be 
capitalized. 

Cost  of  Delivering  Custom-Ordered 
Items  and  Repackaging  Costs 

The  temporary  regulations  also 
exclude  firom  capitalization  under 
section  263A  the  costs  of  delivering 
certain  items  from  a  storage  fiidlity  to  a 
location  where  the  sale  taxes  place, 
provided  the  items  are  specifically 
ordered  by  customers  (custom-order 
exception),  and  the  costs  of  repackaging 
goods  in  preparation  for  immmiiate 
delivery  to  particular  customers  if  the 
repackaging  occurs  after  the  customer 
has  ordered  the  goods  (the  repackaging 
costs  exception). 

Commentators  suggested  that  the 
custom-order  exception  be  expanded  to 
include  all  costs  necessary  to  gather  and 
deliver  custom-ordered  items. 
Commentators  also  suggested  that  the 
repackaging  costs  exception  be 
expanded  to  include  all  handling  costs 
inctured  after  the  customer  orders  the 
goods.  The  Service  believes  that  these 
suggestions  are  contrary  to 
Congressional  intent  as  well.  These 
suggestions  are  inconsistent  with  the 
matching  principle  that  section  263A 
was  designed  to  advance.  In  addition, 
these  suggestions  are  contrary  to 
Congressional  intent  that  handling  costs 
required  to  be  capitalized  generally 
must  include  all  of  the  costs  incurred 
prior  to  the  loading  of  goods  for  final 
shipment  to  customers.  Accordingly,  the 
Service  has  elected  not  to  expand  the 
custom-order  exception  in  these 
proposed  regulations  and  is  considering 
eliminating  the  exception  altogether 
when  these  proposed  regulations  are 
finalized.  Further,  these  proposed 
regulations  eliminate  the  reptackaging 
costs  exception  altogether. 

Application  of  the  Distribution  Costs 
ana  Custom-Order  Exceptions 

These  proposed  regulations  clarify  the 
application  of  the  distribution  costs  and 
custom-order  exceptions.  In  the  case  of 
the  distribution  costs  exception,  the 
only  costs  not  required  to  be  capitalized 
as  distribution  costs  are  transportation 
costs  incurred  outside  of  a  storage 
facility  in  delivering  goods  to  an 
uiuelated  customer.  La  the  case  of  the 
custom-order  exception,  the  only  costs 
not  required  to  be  capitalized  are 
transportation  costs  incurred  outside  of 
a  storage  facility  in  delivering  goods  to 
a  retail  sales  facility.  For  these  purposes, 


these  proposed  regulations  treat  any 
costs  inoirred  on  a  loading  dock  as 
incurred  outside  a  storage  facility. 
However,  until  these  proposed 
regulations  are  finalized,  the  paragraphs 
in  the  temporary  regulations  providing 
the  distribution  costs  exception  and  the 
custom-order  exception  continue  to 
apply. 

Transfon  for  Tax  Avoidance  Purposes 

Section  263A(i)  grants  the  Secretary 
the  authority  to  prescribe  regulations  as 
may  be  necessary  or  appropriate  to  carry 
out  the  purposes  of  section  263A. 
including  regulations  to  prevent  the  use 
of  related  parties,  pass-thru  entities,  or 
intermediaries  to  avoid  the  application 
of  the  section.  Under  this  grant  of 
authority,  the  proposed  regulations  also 
would  amend  the  final  regulations  to 
provide  that  the  District  Director  may 
require  appropriate  adjustments  to 
valuations  of  inventory  and  other 
property  subject  to  section  263  A  if  a 
transfer  of  property  is  made  to  another 
person  for  a  principal  purpose  of  tax 
avoidance,  llius,  for  example,  the 
District  Director  may  require  a  taxpayer 
using  the  simplified  production  method 
of  §  1.263A>  2(b)  to  apply  that  method 
to  transferred  inventories  immediately 
prior  to  a  transfer  under  section  351  if 
a  principal  purpose  of  the  transfer  is  tax 
avoidance. 

Proposed  Eflfective  Date 

These  regulations  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  Deceml)er  31, 1993. 

Special  Analysis 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procsdure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations.  Therefore, 
an  initial  Regulatory  Impact  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  a  copy  of 
these  proposed  regulations  will  be 
submitted  to  the  Qiief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Written  Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 


for  public  inspection  and  copying  in 
their  entirety.  A  public  hearing  will  be 
scheduled  and  held  upon  written 
request  by  any  person  who  timely 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  date,  time, 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Rosemary 
DeLeone  and  Harry-Todd  Astrov  of  the 
Office  of  Assistant  Chief  Counsel, 
Income  Tax  and  Accounting,  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and  the 
Treasury,  however,  assisted  in 
developing  these  proposed  regulations 
on  matters  of  both  substance  and  style. 

List  of  Sublects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  • 

Par.  2.  Section  1.263A-1  is  amended 
by  adding  the  text  of  paragraph  (j)(4)  to 
read  as  follows: 

1 1.263A-1    UnHonn  capitalization  of  coats. 

(j)  '  '  • 

(4)  •  •  •  The  District  Director  may 
require  appropriate  adjustments  to 
valuations  of  inventory  and  other 
property  subject  to  section  263  A  if  a 
transfer  of  property  is  made  to  another 
person  for  a  principal  purpose  of  tax 
avoidance.  Thus,  for  example,  the 
District  Director  may  require  a  taxpayer 
using  the  simplified  production  method 
of  §  1.263A-2(b)  to  apply  that  method  to 
transferred  inventories  immediately 
prior  to  a  transfer  under  section  351  if 
a  principal  purpose  of  the  transfer  is  tax 
avoidance. 

Par.  3.  Section  1.263A-lT(a)(4)  is 
amended  by  revising  the  fourth  sentence 
of  paragraph  (a)(4)  to  read  as  follows: 

f1.263A-1T    Capitalization  and  Inclusion 
of  inventory  costs  of  certain  expenses 
(temporary). 

(a)  •  '  • 

(4)  •  •  Paragraphs  (a),  (b),  and  (d) 
are  not  effective  for  costs  incurred  after 
December  31. 1993.  in  taxable  years 
beginning  after  that  date.  •  •  • 


I 
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P«r.  4.  Secaon  1.263A-3(cK4)(vi)  is 
amended  by: 

1.  Adding  paragraphs  (AMI)  and  (i) 
and  the  text  of  paragraph  CB)  to  read  as 
set  forth  below. 

2.  Removing  paragraf^  (C). 


the  ratail  sales  facility)  if  the  aistomer 
cancels  an  order. 


UMI 


f1J»3A-t    Ruloeralatinf  to  property 
ocqukadfori 

(0-  • 

(4)  •  •  ' 

(vi)*  •  '(A)*  •  •  (1)  In  general. 
Distribution  costs  are  any  transportation 
costs  incurred  outside  a  stwage  facility 
in  delivering  goods  to  an  unrelated 
customer.  For  this  purpose,  any  costs 
incurred  on  a  loading  dock  are  treeted 
as  inoured  outside  a  storaga  facility.  , 

[2]  Costs  incurred  transporting  goods 
to  a  related  person.  Distribution  costs  do 
not  include  the  costs  of  delivering  goods 
by  a  taxpayer  to  a  related  person.  Thus, 
fpr  example.  y»hea  the  taxpeyer  sells 
goods  to  a  related  person,  the  costs  of 
transporting  such  goods  are  included  in 
determining  the  bMis  of  the  goods  that 
are  sold,  and  hence  in  determining  the 
resulting  gain  or  loss  from  such  sale,  for 
all  purposes  of  the  Internal  Revenue 
Cooe  and  the  regulations  thereunder. 
See,  e.g.,  sections  267,  707,  and  1502. 
For  purposes  of  this  provision,  persons 
are  related  if  they  are  described  in 
section  267(b)  or  section  707(b). 

(B)  *  *  *  Generally,  costs  incurred  in 
transporting  goods  fr^m  the  taxpayer's 
storage  facility  to  its  retail  sales  facility 
are  transportation  costs  that  must  be 
capitalized.  However,  the  costs  incurred 
outside  a  storage  facility  in  delivering 
custom^rdered  items  to  •  retail  sales 
facility  are  not  reqtiired  to  be 
capitalized.  For  this  purpose,  any  costs 
incurred  on  a  loading  dock  are  treeted 
as  incurred  outside  a  Slongo  focility. 
Delivery  of  custom-ordered  items  occun 
when  the  taxpayer  can  demonstrate  that 
a  delivery  to  the  taxpayer's  retail  sales 
facility  is  made  to  fill  an  idantifiabla 
order  of  a  particular  oistcuner  (placed 
by  the  custcuner  before  the  delivery  of 
the  goods  occurs)  for  the  particular 
goods  in  question.  Facton  that  may 
demonstrate  the  existence  of  a  specific, 
identifiable  delivery  induda  die 
foUoiring— 

(I)  The  customer  has  paid  Ibr  the  item 
in  advance  of  the  delivery; 
[2]  Tha  customer  has  submitted  a 

written  order  for  the  item; 

(3)  The  item  is  not  normally  available 
at  this  retail  sales  facility  for  on-site 
customer  purchases;  and 

(4)  The  item  will  be  returned  to  the 
storage  facility  (and  not  held  for  sale  at 


ShiriayO. 

Commiasioner  of  Internal  Revenue. 

(FR  Doc  93-18131  Pllad  8-6-93;  8:45  ami 


ENVmONIAENTAL  Pff)OTECTK>N 
AGENCY 

40CFRPartM 
(AMS-FRL-4690-21 

Clean  Fuel  Flett  Emission  Standards, 
Convaraions,  and  Genaral  Provlaiona 
and  tlM  CaHfomia  Pilot  last  Program 
and  Claan-Fual  Vahlcia  Standarda  for 
Ught-Duty  Vahlclaa  and  UgM-Duty 
Trucka 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rules;  extension  of  the 
comment  period. 

SUMMARY:  This  action  extends  the  close 
of  comment  period  to  September  15. 
1903  for  portions  of  the  Cleen  Fuel  Fleet 
NPRM  (58  FR  32474,  June  10. 1993)  and 
for  the  entire  California  Pilot  Program 
NPRM  (58  FR  34727.  June  29. 1993). 
This  action  is  in  response  to  a  request 
from  manufacturers  to  extend  the 
written  comment  periods  on  these  two 
proposed  rules  until  September  15. 
1993.  The  comment  period  extension 
does  not  apply  to  the  Definitions  and 
General  Provisions  portion  of  the  Clean 
Fuel  FleeU  ^4PRM.  The  conunent  period 
will  still  close  on  August  16. 1993  for 
that  portion  of  the  Clean  Fuel  FleeU 
NPRM 

DATES:  Written  comments  on  the 
definitions  and  general  provisitms 
sections  of  the  Cleen  Fuel  Fleet  NPRM 
must  be  submitted  on  or  before  August 
16. 1993.  Written  comments  on  the 
other  sections  of  the  Qeen  Fuel  Fleet 
NPRM  and  the  witire  California  Pilot 
Program  NPRM  must  be  submitted  on  or 
before  September  15. 1993. 
A00WESSC8:  As  indicated  in  the  original 
notices,  interested  parties  may  submit 
written  comments  (in  duplicate  if 

J>ossib)e)  to  Public  Docket  No.  A-92-30 
or  the  Cleen  F^l  Fleet  NPRM  and  to 
Public  DodLOt  No.  A-92-69  for  the 
California  Pilot  Program  NPRM  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  The  docket  is 
available  for  public  inspection  from  8:30 
a.m.  until  12  noon  and  from  1:30  p.ni. 
until  3:30  p.m.  Monday  through  Friday. 
A  reasonable  Use  may  be  chared  for 
copying  docket  matOTials. 


FOR  RiRTNER  MFOflMATION  CONTACT:  Mr. 
Bryan  Manning.  U.S.  EPA  (SRPB-12). 
Regulation  Development  and  Support 
Division.  2565  Plymouth  Rd.  Ann 
Arbor.  MI  48105.  Telephone:  (313)  741- 
7832. 

SUPfLEMENTARV  MFORMATION:  EPA  has 
received  a  request  from  manufacturere 
to  extend  the  written  comment  periods 
on  these  two  proposed  rules  until 
September  IS.  1993.  The  schedule  for 
completing  these  rules  is  now  the 
subject  of  a  draft  consent  decree.  The 
negotiated  due  date  for  the  final  rule  on 
the  Definitions  and  General  Provisions 
porticm  of  the  Qean  Fuel  Fleet  NPRM  is 
December  1. 1993.  The  negotiated  due 
dates  for  the  final  rules  on  the 
remaining  portions  of  the  Clean  Fuel 
Fleet  Program  NPRM  and  the  entire 
California  Pilot  Program  NPRM  are 
April  15. 1994  and  April  30. 1994. 
respectively.  EPA  does  not  believe  the 
flexibility  exists  to  extend  the  comment 
period  for  the  definitions  portion  of  the 
Qean  Fuel  Fleet  NPRM  and  to  meet  the 
final  rule  deadline.  However,  to  provide 
more  opportunity  for  comment  while 
recognizing  there  are  fixed  deadlines  for 
these  rulemakings,  we  are  extending  the 
comment  period  deadline  for  the 
remaining  portions  of  the  Clean  Fuel 
Fleet  NPRM  and  for  the  entire  California 
Pilot  Program  NPRM  for  30  days,  until 
Septemb^  15, 1993. 
Robert  O.  Brenner. 

Acting  Assistant  Adaunistratorfor  At  and 
Radiation. 

(FR  Doc  93-18972  Filed  8-6-93: 8:45  ami 
BlUJNaCOOC 


40  CFR  Parts  122. 123. 131.  and  132 

[FRL-468S-7I 

RIN  204fr-AC08 

Propoaad  Wator  OuaHty  Guidanca  for 
tha  Graal  Lakaa  Syatam 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

action:  Proposed  rule;  availability  of 

documents;  correction. 

SUMMARY:  The  purpose  of  this  documMit 
is  to  announce  the  availability  of  two 
reports  that  EPA  is  considering  as  it 
develops  tha  final  Water  Quality 
Guidance  for  the  Great  Lakes  System;  to 
request  public  comment  on  the  possible 
application  of  the  options  sat  forth  in 
these  reports  in  the  final  Guidance;  and 
to  make  corrections  to  the  preamble  and 
proposed  nile  text  for  the  proposed 
Water  Quality  Guidance  Cor  the  Greet 
Lakes  System,  including  missing  text 
and  changes  that  were  inadvertently 
omitted  dining  the  editing  of  the 
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pn^KMsd  nile.  The  proposed  rule  was 
published  in  the  April  16. 1903.  Federal 
Register  (58  FR  20802).  with  corrections 
published  at  58  FR  21046. 

The  two  reports  being  made  available  * 
for  public  comment  are:  "Revision  of 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health:  Report  of 
Workshop  and  EPA's  Prelimina^ 
Recommendations  for  Revision" 
("Preliminary  Recommendations"),  and 
"Interim  Report  on  Data  and  Methods 
fo/  Assessment  of  2.3,7,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Life  and  Associated  Wildlife" 
("Interim  Dioxin  Report").  EPA  wants  to 
ensure  that  the  public  has  an 
opportimity  to  comment  on  whether  any 
of  the  options  in  the  PreUminary 
Recommendations  should  be  adopted  in 
the  final  Great  Lakes  Water  Quality 
Guidance  methodologies  for 
development  of  human  health  criteria 
and  values,  and  for  development  of 
bioaccumulation  factors.  EPA  also 
invites  the  public  to  comment  on 
whether  any  of  the  data  and  methods  in 
the  Interim  EKoxin  Report  should  be 
adopted  in  the  final  Great  Lakes 
Guidance. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  13. 
1993.  Comments  postmarked  after  this 
date  may  not  be  considered. 

ADDRESSES:  Send  written  comments  to 
Wendy  Schumacher.  Water  Quality 
Branch  (WQS-16J).  U.S.  EPA.  Region  V. 
n  West  Jackson  Blvd..  Chicago,  Illinois. 
60604  (telephme:  312-686-0142). 
Commenters  are  requested  to  submit 
one  original  and  4  copies  of  their 
written  comments.  In  addition,  EPA 
encourages  commenters  to  provide  one 
copy  of  their  comments  in  electronic 
format,  preferably  5.25"  or  3.5"  diskettes 
compatible  with  WordPerfect  for  DOS. 
A  copy  of  the  reports  identified  in  this 
document  are  available  for  inspection 
and  copying  at  the  U.S.  EPA  Rugion  V 
Records  Center.  77  W.  Jackson  Blvd., 
Chicago.  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone:  312- 
886-0142).  A  reasonable  fee  will  be 
charged  for  photocopies.  The  two 
reports  are  also  available  by  mail  upon 
request  for  a  fee  (see  section  I.C  of 
Supplementary  Information  for  more 
information). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kenneth  A.  Fenner.  Water  Quality 
Branch  Chief,  (WQS-16J).  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IlliDois.  60604  (telephone:  312-353- 
2079). 


SUPPLEMENTARY  MFORMATION: 

L  Availability  of  Docamants  and 
Request  Car  CmainaBts 

Section  304(aKl)  of  the  Qean  Water 
Act  (33  U.S.C  1314(a)(1))  requires  EPA 
to  Dublish  and  periodically  update 
ambient  water  quaUty  criteria.  These 
criteria  are  to  reflect  the  latest  scientific 
knowledge  on  the  identifiable  effects  of 
pollutants  on  public  health  and  wel&re. 
aquatic  Ufa  and  recreation.  Section 
118(c)(2)  of  the  Qean  Water  Act 
requires  EPA  to  publish  water  quality 
guidance  for  the  Great  Lakes  System 
which  includes  guidance  on  numerical 
Umits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health, 
acmatic  life  and  wildlife. 

The  prop)osed  Water  Quality 
Guidance  for  the  Great  Lakes  System 
was  published  on  April  16, 1993,  in  the 
Federal  Register  (58  FR  20802). 
Corrections  to  the  proposed  preamble 
and  proposed  rule  text  were  published 
in  the  Federal  Register  on  the  same  date 
(58  FR  21046).  This  Guidance,  once 
finalized,  will  establish  minimum  water 
quality  standards,  antidegradation 
polictes.  and  implementation 
prooediues  for  waters  within  the  Great 
Lakes  System  in  the  States  of  New  York, 
Pennsylvania,  Ohio.  Indiana,  Illinois. 
Minnesota.  Wisconsin,  and  Michigan, 
including  waters  within  the  jurisdiction 
of  Indian  Tribes. 

A.  Great  Lakes  Guidance  Human  Health 
Methodology 

In  1980.  EPA  pubUshed  National 
guidelines  for  the  development  of 
protective  criteria  for  contaminants  that 
may  adversely  affiact  human  health  in 
ambient  water.  These  guidelines  can  be 
found  at  45  FR  79347,  dated  November 
28, 1980.  Using  the  1980  National 
Guidelines,  criteria  may  be  developed 
based  on  toxicological  endpoints 
(cancer  and  non-cancer  adverse  health 
effects),  and  organoleptic  effects.  The 
guidelines  for  derivation  of  criteria 
consider  potential  human  exposure  via 
consumption  of  water  and  ingestion  of 
contaminated  fish  and  shellfish. 

The  proposed  Great  Lakes  Water 
Quality  Guidance  includes  proposed 
numeric  criteria  to  protect  human 
health  for  20  pollutants  and 
methodologies  to  derive  cancer  and 
non-cancer  human  health  criteria  and 
values  for  additional  pollutants.  It  also 
includes  a  methodology  for 
development  of  bioaccumulation  factors 
to  be  used  in  developing  human  health 
and  wildlife  criteria.  Although  the 
objectives  of  the  proposed  Great  Lakes 
Human  Health  Guidance  are  similar  to 
those  of  the  1980  National  Guidelines, 
the  proposed  Great  Lakes  Human  Health 


Methodology  differs  from  current 
National  Guidance  in  several  respects. 
For  example,  the  Great  Lakes  Guidance 
uses  bioaccumulation  factors  which 
account  for  uptake  of  pollutants  directly 
from  the  waters  of  the  Great  Lakes 
System  plus  uptake  of  pollutants  from 
the  food  chain  rather  than 
bioconcentration  factors  (which  only 
account  for  uptake  of  pollutants  directly 
from  the  water).  Additionally,  a  fi^ 
consumption  rate  that  is  based  on  data 
from  the  Great  Lakes  area  is  used  in  the 
proposed  Guidance.  For  additional 
details  on  the  proposed  methodology, 
including  similarities  and  differences 
with  the  1980  National  GuideUnes. 
readers  are  referred  to  the  preamble 
discussion  contained  in  the  April  16. 
1993,  notice  (58  FR  20863-20877). 

The  April  16. 1993,  proposed 
Guidance  indicated  that  Q>A  is 
currently  in  the  process  of  reviewing 
and  revising  its  1980  National 
Guidelines.  EPA  believes  that  the 
National  Guidelines  should  be 
evaluated  from  time  to  time  to 
determine  whether  significant  advances 
have  occurred  in  the  science  which 
should  be  reflected  in  the  National 
methodology  guidelines.  As  a  first  step 
in  the  revision  effort,  EPA  prepared  an 
issues  paper  and  held  a  workshop  on 
September  13-16, 1992,  in  Bethel, 
Maryland  to  discuss  the  issues  with  a 
group  of  experts  from  EPA,  other  federal 
agencies,  states,  academia,  industry, 
conservation  groups  and  other 
interested  parties.  The  workshop 
participants  were  divided  into  six 
working  groups  which  discussed  the 
following  technical  subjects:  (1)  cancer 
risk.  (2)  non-cancer  risk,  (3)  exposure, 
(4)  microbiology,  (5)  minimum  data  and 
(6)  bioaccumulation.  Each  group 
provided  a  written  summary  of  the 
information  discussed  by  the  group.  The 
reports  from  the  workshop  and  EPA's 
preliminary  recommendations  for 
revisions  to  the  human  health 
methodology  were  integrated  into  a 
report  entitled,  "Revision  of 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health:  Report  of 
Workshop  and  EPA's  Preliminary 
Recommendations  for  Revision" 
("Preliminary  Recommendations"), 
prepared  by  the  Human  Risk 
Assessment  Branch,  U.S.  EPA  Office  of 
Water,  January  8, 1993. 

The  Prelimmary  Recommendations 
report  was  submitted  to  EPA's  Science 
Advisory  Board  (SAB)  for  review  and 
comment  during  the  SAB's  February  9- 
10,  1993,  meeting.  The  SAB  meetings 
are  open  to  the  public  and  the  public 
may  submit  comments  on  the  issues 
discussed  at  these  meetings  directly  to 
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the  SAB.  EPA  anticipates  that  the  SAB    ' 
%vill  provide  fonnal  written  conunenU 
on  the  Preliminary  Recommendations  in 
an  SAB  report  expected  this  year.  EPA 
will  make  the  SAB  report  available  to 
the  public  at  that  time.  EPA  will 
consider  all  public  comments  submitted 
to  the  SAB  in  response  to  the  February 
9-10, 1993.  SAB  review  meeting  and 
any  public  comments  on  the  final  SAB 
report,  when  it  becomes  available,  in  the 
preparation  of  the  final  Great  Lakes 
Guidance.  EPA  encourages  the  public  to 
also  send  one  original  and  4  copies  of 
their  written  comments  to  the  SAB 
directly  to  Ms.  Wendy  Schumacher  at 
the  address  specified  at  the  beginning  of 
today's  notice. 

EPA  is  providing  this  notice  of 
availability,  and  placing  the  Preliminary 
Recommendations  in  the  administrative 
record  for  the  proposed  Great  Lakes 
Water  Quality  Guidance,  because  EPA 
intends  to  consider  all  the 
recommendations  concerning  issues 
associated  with  the  National  guidelines 
revision,  and  discussed  in  the  subject 
report,  in  the  development  of  final 
Water  Quality  Guidance  for  hiunan 
health  protection  in  the  Great  Lakes 
System.  EPA  will  also  consider  the  SAB 
comments  on  the  Preliminary 
Recommendations  in  finalizing  the 
Great  Lakes  Guidance,  and  intends  to 
issue  a  subsequent  notice  of  availability 
when  the  SAB  report  is  issued.  The 
following  are  some  examples  of 
alternatives  discussed  in  the  January  8. 
1993.  Preliminary  Recommendations  to 
the  SAB  but  not  included  in  the  April 
16. 1993.  proposal. 

1.  Minimum  Data 

The  proposed  Great  Lakes  Guidance 
would  include  two  tiers  of  criteria/ 
values  for  the  protection  of  human 
health  which  oifiiBr  in  minimum  data 
requirements.  For  example,  to  develop  a 
noncancer  Tier  I  criterion,  the  minimum 
•requirement  is  a  no-observed-adverse- 
effect-level  (NOAEL)  from  a  well 
conducted  subchronic  mammalian 
study.  The  duration  of  the  study  must 
be  at  least  90  days  in  rodents,  or  10 
percent  of  the  lifespan  of  other 
appropriate  species.  For  a  noncancer 
Tier  n  value,  the  minimimi  acceptable 
database  is  a  NOAEL  from  a  well 
conducted  repeated  dose  mammalian 
study  of  at  least  28  days.  For  both  Tier 
I  criteria  and  Tier  II  values  all  relevant 
data  must  be  considered.  The  terms 
"criteria"  and  "values"  are  used  to 
differentiate  between  protective  ambient 
concentrations  derived  with  optimum, 
as  opposed  to  acceptable,  data 
requirements.  Both  Tier  I  criteria  and 
Tier  II  values  will  have  regulatory  effect 


under  the  proposed  Great  Lakes 
Guidance.  (See  58  FR  20871-74.] 

One  option  discussed  in  the  January 
8. 1993.  Preliminary  Recommendations 
involves  a  five-tier  approach  based  on 
the  quality  and  type  of  toxicological 
information.  These  tiers  range  from  high 
confidence  data  (Tier  I)  to  no  available 
data  (Tier  V).  Data  requiremenU  for  Tier 
I  chemicals  include  mechanistic, 
pharmacokinetic,  and  target  organ 
toxicity  data.  Tier  II  includes  those 
chemicals  with  enough  data  to  establish 
a  refiarenoe  dose  (RfD)  for  noncancer 
endpoints  or  a  cancer  potency  factor. 
Readers  are  referred  to  the  April  16. 
1993  notice  (58  FR  20872-73)  for 
information  on  the  minimum  acceptable 
data  base  for  an  RfD  or  a  cancer  potency 
factor.  Tier  III  includes:  (1)  Chemicals 
for  whidi  available  data  are  not 
sufficient  to  meet  the  requirements  for 
RfD  development  but  consist  of  at  least 
a  well  conducted  28-day  repeated  oral 
dose  rodent  bioassay  resulting  in  a 
NOAEL,  (2)  chemicals  which  are  Group 
C  chemicals  (see  U.S.  EPA's  Guidelines 
for  Carcinogenic  Risk  Assessment.  . 
published  on  September  24, 1986  at  51 
FR  33992)  and  for  which  insufficient 
data  to  calculate  a  cancer  potency  slope 
exists,  and  (3)  chemicals  which  are 
(koup  C  chemicals  of  low  concern  (e.g., 
chemicals  of  low  potency  or  in  which 
the  mechanism  of  carcinogenicity  does 
not  appear  directly  related  to  humans 
due  to  species  di^arences  in 
toxicokinetics).  Tier  IV  chemicals 
include  those  not  meeting  the  28-day 
minimimi  data  requirement  for  Tier  HI, 
but  available  noncancer  and  cancer  data 
(such  as  acute  toxicity  data,  genetic 
toxicology,  structure  activity 
relationship  data)  indicates  a  potential 
health  hazard.  Tier  IV  data  are 
insufficient  to  develop  a  numeric 
criterion  but  may  be  used  in  interpreting 
narrative  criteria.  Tier  V  indicates  no 
data  availability.  Under  this  alternative 
five-tier  approach.  Tiers  I  and  II  are 
equivalent  to  Tier  I  criteria  in  the 
proposed  Great  Lakes  Guidance  while 
Tier  in  is  equivalent  to  Tier  II  values  in 
the  Guidance.  Hiis  alternative  scheme  is 
a  refinement  of  the  proposed  Great 
Lakes  Guidance  2-tier  approach.  The 
extra  tiers  are  added  to  better  describe 
and  categorize  the  quality  of  the  data. 
EPA  requests  comment  on  the  use  of 
this  alternative  classification  scheme  of 
five  tiers  for  the  Great  Lakes  Guidance 
and.  specifically,  on  how  these  different 
tiers  could  be  uised  in  regulatory 
decision-making  (e.g..  in  setting  permit 
limits).  For  example,  in  those  instances 
where  insufficient  data  exist  to  develop 
numeric  criteria  or  values,  available 


information  could  nevertheless  be  used 
to  interpret  State  narrative  criteria. 

2.  Relative  Source  Contribution 

.  Under  the  proposed  Great  Lakes 
Guidance.  EPA  assumes  an  80  percent 
relative  source  contribution  (RSC)  from 
surface  water  pathways  (water  and  fish) 
for  bioaccumiuative  contaminants  of 
concern  (BOCs).  and  100  percent  RSC 
for  non-BCCs.  in  deriving  noncancer 
criteria/values.  A  100  percent  RSC  is 
assumed  for  all  chemicals  in  deriving 
cancer  criteria/values.  (See  58  FR 
20870.) 

Several  alternative  options  are 
described  in  the  Preliminary 
Recommendations.  One  option  is  to  use 
a  subtraction  approach  to  account  for 
other  sources  of  exposiire  (e.g.,  air,  food) 
when  there  are  sufficient  data  to 
quantitatively  apportion  them  rather 
uan  using  arbitrarv  default  values.  (In 
the  case  of  no  available  data,  a  de&ult 
ass\unption  will  still  have  to  be  made.) 
The  contribution  from  these  other 
sources  could  be  subtracted  from  the 
Reference  Dose  (RfiD)  in  deriving  the 
criteria.  One  of  the  options  includes  the 
use  of  a  20  percent  floor  and  an  80 
percent  ceiung  for  the  RSC  when 
adequate  exposiire  data  are  available, 
and  a  20  percent  default  value  when 
adequate  exposure  data  are  lacking. 
There  is  no  differentiation  for 
bioaccumulative  and  non- 
bioaccxmiulative  chemicals  under  any  of 
the  options  in  the  report.  EPA  requests 
specific  comments  on  the  possibility  of 
incorporating  one  of  the  RSC  options 
described  in  the  January  8, 1993. 
Preliminary  Recommendations  in  the 
final  Great  Lakes  Guidance. 

3.  Development  of  Short-Term  Advisory 
Leveb 

Under  the  Great  Lakes  Guidance,  all 
criteria  and  values  are  developed  based 
on  an  assimiption  of  long-term 
exposures  to  humans.  A  70-ye8r 
exposure  is  assumed,  and  fish  and  water 
consumption  rates  reflect  long-term 
exposures.  An  alternative  is  discussed 
in  the  report  to  the  SAB.  The  workshop 
report  and  EPA's  preliminary 
recommendations  include  the  concept 
of  developing  one-day  Health  Advisory 
Doses  (HADs)  which  could  be  used  to 
develop  criteria  to  protect  the  public 
(inclumng  sensitive  subpopulations 
such  as  pregnant  women)  from  large 
short-term  doses  of  contaminants  from 
consumption  of  fish  containing 
pollutant  residues.  This  concept  was 
developed  with  the  belief  that  people 
may  consume  large  amounts  offish 
during  a  given  meal  and  that 
reproduction/developmental  effects  (or 
otner  short-term  acute  effects)  may  not 
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adequately  be  accounted  for  with  a 
lifetime  criterion  using  a  long-term 
exposure  assumptions.  Criteria  based  on 
short-term  exposures  would  supplement 
criteria  based  on  long-twm  exposures. 
EPA  requests  specific  comment  on  this 
issue  with  regard  to  the  need  for 
development  of  human  health  criteria 
based  on  short-term  exposiues. 

B.  Interim  Dioxin  Report 

EPA  released  a  peei^reviewed  interim 
report  on  dioxin  ecological  effects  on 
April  23. 1993.  This  report  is  entitled. 
"Interim  Report  on  Data  and  Methods 
for  the  Assessment  of  2,3,7,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Organisms  and  Associated 
Wildlife",  prepared  by  the  Office  of 
Research  and  Development,  U.S.  EPA. 
March  1993  (EPA  Report  Number  EPA/ 
600/R-93/055).  The  report  compiles  and 
evaluates  toxicity,  exposure  and 
bioaccumulation  data  from  the  current 
scientific  literature  for  aquatic  life  and 
associated  wildlife  regarding  dioxin. 
The  report  addresses  issues  related  to 
risk  duu-acterizatlon  to  illustrate  the  use 
of  ciurent  information  in  ecological  risk 
assessments. 

EPA  is  placing  this  document  in  the 
administrative  recorcl  fw  the  Great 
Lakes  Guidance  because  the  proposed 
Great  Lakes  Guidance  includes  both 
human  health  and  wildlife  criteria  for 
dioxin.  The  Interim  Dioxin  Report 
contains  relevant  infcnrmation  Kur  the 
derivation  of  a  wildlife  criterion  for 
dioxin.  In  addition,  the  Interim  Dioxin 
Report  summarizes  available  effects  and 
exposure  data  for  assessment  of  dioxin 
risks  to  aquatic  life  and  provides 
information  on  how  to  oerive  dioxin 
bioacciunulation  factors  (BAFs).  BAFs 
are  used  in  deriving  both  human  health 
and  wildlife  criteria.  Under  the  BAF 
methodology  in  the  Interim  Report,  the 
dioxin  BAF  varies  with  the  particulate 
organic  carbon  (POC)  content  of  the 
ambient  water.  The  hiterim  Report 
shows  BAFs  and  environmental 
concentrations  associated  with  risks  to 
aquatic  life  and  wildlife  based  on  Lake 
Ontario  data  (POC  of  0.2  mg/L). 
Available  information  suggests  that  POC 
levels  vary  considerably  among  the 
waters  of  the  Great  Lakes  system.  For 
example,  POC  levels  range  from  less 
than  0.05  mg/L  in  Lake  Superior  to 
levels  from  2  mg/L  to  20  mg/L  (during 
heavy  rain  periods)  in  the  Fox  River,  a 
tributary  of  Lake  Michigan.  As  the  POC 
level  increases,  the  effect  concentration 
increases  due  to  greater  binding  by 
oiganic  matter. 

EPA  did  i^ot  propose  an  aquatic  life- 
based  criterion  for  dioxin  in  the  April 
16, 1993.  proposed  Great  Lakes 
Guidance  Mcause  research  efforts  in 


this  area  are  still  on-going  and  the 
available  data  are  not  sufficient  to 
derive  a  Tier  I  aquatic  life  criterion.  The 
Interim  Dioxin  Report  has  data  that  may 
be  used  to  calculate  a  Her  U  aquatic  life 
value  for  dioxin. 

EPA  requests  specific  public 
comments  on:  (1)  The  applicability  of 
the  information  contained  in  the  Interim 
Dioxin  Report  to  a  wildlife  criterion  for 
dioxin  in  the  Great  Lakes  System.  (2) 
whether  the  information  pitnrided  on 
aquatic  life  effects  in  the  Interim  Dioxin 
Report  should  be  used  in  the  final  Ckeat 
Lakes  Guidance  to  calculate  an  interim 
numerical  limit  for  dioxin  to  protect 
aouatic  Ufe  (i.e.,  a  Tier  II  value),  and  (3) 
whether  the  methodology  in  the  report 
should  be  used  to  develop  BAFs  that 
vary  in  the  Great  Lakes  basin  with  POC 
levels  in  the  ambient  water  or  whether 
a  single  BAF  should  be  used  for 
consistency  among  the  Great  Lakes 
States. 

C  Document  Availability 

The  two  reports  that  are  referenced  in 
this  document  are  available  for 
inspection  and  photocopying  in  the 
administrative  record  for  this 
rulemaking  at  the  address  listed  at  the 
beginning  of  Ihis  preamble.  A 
reasonable  fee  will  be  charged  for 
photocopies. 

The  report,  "Revision  of  Methodology 
for  Deriving  National  Ambient  Water 
Quality  Criteria  for  the  Protection  of 
Human  Health:  Report  of  Workshop  and 
EPA's  Preliminary  Recommendations 
for  Revision"  is  available  for  a  fee  upon 
written  request  or  telephone  call  to  the 
National  Technical  Information  Center 
(NTIS),  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  The  toll  free  number  is  800-553- 
6847  and  the  local  number  is  703-487- 
4650.  Alternatively,  copies  may  be 
obtained  for  a  fee  upon  written  request 
or  telephone  call  to  the  Educational 
Resources  Information  Center/ 
Clearinghouse  for  Science,  Mathematics, 
and  Environmental  Education  (ERIC/ 
CSMEE),  1200  Chambers  Road,  room 
310,  Columbus,  Ohio  43212  (phone 
number  614-292-  6717).  When 
ordering,  please  include  the  NTIS 
accession  number.  PB  93-213494,  price 
code  A06.  or  the  ERIC/CSMEE 
accession  number,  687-D,  $12.25. 

The  report,  "Interim  Report  on  Data 
and  Methods  for  Assessment  of  2,3,7.8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Life  and  Associated  Wildlife," 
is  available  upon  written  request  or 
telephone  call  to  the  Center  for 
Environmental  Research  Information, 
EPA  Office  of  Research  and 
Development,  26  West  Martin  Luther 


King  Drive.  Cindimati,  Ohio  45268 
(phone  number:  513-569-7562). 

n.  Corrections 

This  notice  provides  corrections  to 
several  paragraphs  in  the  preamble  and 
the  proposed  rufe  text  for  the  propoeed 
Water  Quahty  Guidance  for  the  Great 
Lakes  System  which  appeared  on  the 
April  16. 1993.  Federal  B^^feter  (58  FR 
20802).  The  corrections  provide  missing 
text  and  changes  that  were  inadvertmtly 
omitted  during  editing  of  the  proposed 
rule  and  are  in  addition  to  corrections 
1  through  7  published  with  the 
proposed  rule  in  a  separate  secticm  of 
the  April  16. 1993,  Federal  Rqpsler  (58 
FR  21046). 

Correction  8 

The  last  sentence  of  the  second 
paragraph  of  the  DATES  section  of  the 
notice  should  read.  "The  hearing  officer 
reserves  the  right  to  limit  oral  testimony 
to  10  minutes  or  less,  if  necessary."  (58 
FR  20802)  The  words  "or  less"  Mrere 
omitted  through  editing  error. 

Correction  9 

Two  addresses  in  the  AOORESSCS 
section  contained  typographical  errors. 
Under  Minnesota,  the  address  should 
read,  "Minnesota  Pollution  Control 
Agency,  Library,  520  Lafevette,  St.  Paul, 
Minnesota  (612-29&-7719)."  Under 
New  York,  the  entry  for  NYSDEC, 
Region  8,  should  read,  "NYSDEC. 
Region  8,  6274  East  Avon-Lima  Road, 
Avon.  New  York.  14414  (716-226- 
2466)."  (58  FR  20802) 

Correction  10 

The  third  sentence  of  the  second 
paragraph  of  section  I.  A.4.a  of  the 

Ereamble  should  read,  "An  effiuent 
mit  of  one  mg/L  of  phosphorus  was 
impkosed  on  all  major  (greater  than  1 
miiiion  gallons  per  day)  municipal 
sewage  treatment  facilities  in  the  Great 
Lakes  basin."  (58  FR  20807)  The 
revision  corrects  an  error  in  the  units  of 
the  effluent  limit. 

Correction  11 

The  references  in  sections  LA.4.b  (58 
FR  20809)  and  I.H  (58  FR  20832)  to  a 
study  by  Ballschmitter  et  al.,  1989,  are 
deleted. 

Correction  12 

The  following  reference  should  be 
added  to  the  list  in  section  LH  of  the 
preamble  (58  FR  20832): 
Eisenreich,  S.J.  and  W.M.f.  Strachan. 
1992.  Estimating  atmospheric 
deposition  of  toxic  substances  to  the 
Great  Lakes:  an  update,  from 
workshop,  Canada  Center  for  Inland 
Waters.  Burlington,  Ontario,  January 
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31-February  2. 1992.  sponsored  by 
&eat  Lakes  Protection  Fund  and 
Environment  Canada.  June  1992. 

Cotrection  13 

The  last  sentence  of  section  n.C  of  the 
preamble  should  read  as  follows:  "For 
example,  the  EPA  guidance  document 
Technical  Support  Document  for  Water 
Quality-based  Toxics  Control'  (March 
1991)  remains  fully  applicable  as 
guidance  within  the  Greet  Lakes  System 
for  topics  that  have  not  been  addressed 
by  the  proposed  Guidance,  and  fully 
applicable  as  guidance  for  all  topics  for 
waters  outside  the  Great  Lakes  System." 
(58  FR  20835)  The  second  word 
"guidance"  replaces  the  word 
"evidence."  which  was  a  typographical 
error. 

Correction  14  I 

The  second  sentence  of  the  second 
paragraph  of  section  II.D.3  of  the 
preamble  should  read,  "The  approach 
may  therefore  result  in  permit  limits 
which  may  later  be  found  to  be  more 
stringent  than  those  derived  from  new 
toxicity  data."  (58  FR  20837).  The  words 
"more  stringent"  replace  the  word 
"nonresistant,"  which  was  a 
typographical  error. 

Correction  15  ' 

The  ninth  paragraph  of  section  II.G  of 
the  preamble  should  read  as  follows: 
"The  third  way  that  Table  6  affects  the 
initial  focus  of  this  Guidance  is  in 
determining  when  States,  Tribes,  and/or 
permittees  must  generate  data  necessary 
to  calculate  Tier  II  values  used  in 
developing  water  quality-based  effluent 
Umits.  Procedure  5.D  of  the  proposed 
Implementation  Procedures  in  appendix 
F  requires  that  permitting  authorities 
generate,  or  have  permittees  generate, 
the  data  necessary  to  calculate  Tier  II 
values  for  pollutants  in  Table  6  for 
which  there  is  no  Tier  I  criterion  or  Tier 
n  value  if  the  permitting  authority 
determines  based  on  a  specified 
screening  approach  that  a  discharge     - 
causes,  has  the  reasonable  potential  to 
cause  or  contributes  to  an  excursion 
above  a  State  water  quality  standard." 
(58  FR  20844)  The  word  "permittee" 
replaces  the  word  "permitter,"  v^hich 
was  a  typographical  error,  in  two  places. 

Correction  16 

The  first  sentence  of  the  second  to  the 
last  paragraph  of  section  II.G  of  the 
preamble  should  read,  "EPA  invites 
comment  on  the  proposed  BAF  level  of 
lOOC  aiid  any  alternative  BAF  levels  for 
use  in  defining  BCCs."  (58  FR  20845). 
The  word  "defining"  replaces  the  word 
"defending."  which  was  a  typographical 
error. 


Correction  17 

The  fifth  paragraph  of  section  n.H  of 
the  preamble  should  read  as  follows:  "If 
a  Great  Lakes  State  or  Tribe  fails  to 
submit  criteria,  methodologies,  policies, 
and  procedures  to  EPA  for  review, 
proposed  S  132.S(c)  provides  that  the 
requirements  of  this  part  will  apply  to 
discharges  within  the  State  or  Federal 
Indian  Reservation  upon  EPA's 
publication  of  a  final  rule  in  the  Federal 
Register  indicating  the  effective  date  of 
the  part  132  requirements  in  the 
identified  jurisdictions.  EPA  does  not 
intend  to  provide  at  that  time  an 
opportunity  for  another  round  of  public 
comment  on  the  criteria,  methodologies, 
policies,  and  procedures  presented  in 
the  proposed  Guidance.  EPA  believes 
that  under  these  circumstances,  today's 
public  comment  period  will  provide 
adequate  notice  and  opportunity  for 
comment  on  all  issues  related  to  the 
criteria,  methodologies,  policies,  and 
procedures.  Accordingly.  EPA  will  issue 
a  final  rule  identifying  the  criteria, 
methodologies,  policies,  and  procedures 
that  apply  in  the  appropriate 
jurisdictions."  (58  FR  20846)  The  words 
"a  final  rule"  replace  "the  final 
Guidance,"  to  correct  an  editing  error, 
in  two  places. 

Correction  18 

The  first  sentence  of  the  twelfth 
paragraph  of  section  II. H  of  the 
preamble  should  read  as  follows: 
"Proposed  §  132.5  of  the  proposed 
Guidance  would  provide  that 
requirements  of  this  part  will  become 
effective  within  a  State  or  Federal 
Indian  Reservation  if  the  State  or  Tribe 
fails  to  make  the  necessary  submission, 
or  if  one  or  more  parts  of  the  submission 
cannot  be  approved  by  EPA  and  the 
State  or  Tribe  fails  to  correct  the 
deficiency  u{>on  notice  by  EPA, 
following  EPA's  publication  of  a  final 
rule  in  the  Federal  Register  identifying 
the  elements  of  the  part  132 
requirements  that  apply  in  the 
jurisdiction  and  their  effective  date  in 
the  jurisdiction."  (58  FR  20846)  As  in 
correction  17,  the  words  "a  final  rule" 
replace  "the  final  Guidance."  to  correct 
an  editing  error. 

Correction  19 

The  ambient  water  quality  criteria  for 
aquatic  life  for  pentachlorophenol  and 
phenol  should  be  corrected  in  Tables 
m-1  and  III-2  of  the  preamble  (58  FR 
20853)  and  Tables  1  and  2  of  proposed 
part  132  (58  FR  21014).  The  correct 
values  were  used,  however,  in  the 
support  dociunent,  "Great  Lakes  Water 
Quality  Initiative  Criteria  Documents  for 
the  Protection  of  Aquatic  Life  in 


Ambient  Water."  The  corrected  values 
are:  fat  Pentachlorophenol,  chronic 
criterion  (CCC).  4.1  (ig/L:  for  Phenol, 
acute  criterion  (CMC).  3600  \ig/U  for 
Phenol,  chronic  criterion  (CCC).  110  pg/ 
L. 

Correction  20 

The  headings  "Percentile"  and 
"Sample  Size"  for  Table  III-3  of  the 
preamble  were  transposed  by 
typographical  error.  (58  FR  20856) 
"Percentile"  should  appear  over  the  left 
column,  and  "Sample  Size"  should 
appear  over  the  7  sub-columns  on  the 
right. 

Correction  21 

In  Table  DC-l  of  the  preamble,  the 
entries  for  Major  direct  dischargers — 
Municipal  should  read  348.9  and  353.5 
for  Scenarios  3  and  4  respectively.  (58 
FR  20987)  The  initial  "3"s  were  omitted 
through  typographical  error.  The  totals 
for  Scenarios  3  and  4  were  also  in  error 
for  the  same  reason.  They  should  read 
473.9  and  505.5  for  Scenarios  3  and  4 
res{>ectively.  Please  note  that  these 
errors  occur  only  in  the  table.  EPA  used 
the  correct  figures  in  its  analysis  of  the 
costs  of  implementing  the  Guidance, 
and  in  thepreamble  text  discussing  the 
analysis.  The  figures  are  also  stated 
correctly  in  the  support  document. 
"Assessment  of  Compliance  Costs 
Resulting  firom  Implementation  of  the 
Proposed  Great  Lakes  Water  Quality 
Guidance." 

Correction  22 

The  telephone  number  for  the 
National  Technical  Information  Service 
in  the  second  paragraph  of  section  Xm 
of  the  preamble  should  be  800-553- 
6847.  (58  FR  21002) 

Dated:  July  30, 1993. 
Martha  G.  Prolhro. 
Acting  Assistant  Administrator. 
(FR  Doc.  93-18974  Filed  8-fr-93;  8:45  am] 
■auNacooc  Kso-ao-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

45  CFR  Part  57a 
RIN  090S-AC9S 

Special  Volunteer  Services  at  the 
National  Institutea  of  Health 

AGENCY:  National  Institutes  of  Health. 

Public  Health  Service.  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

StJMMARY:  The  National  histitutes  of 
Health  (NIH)  proposes  to  issue  new 
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regulations  concerning  the  acceptance 
and  use  of  uncompensated  volunteer 
services.  Existing  Department  of  Health 
and  Human  Services  regulations 
governing  volunteer  services  apply 
exclusively  to  the  acceptance  of 
voluntary  and  uncompensated  services 
for  use  in  the  operation  of  any  health 
care  facility  of  the  Department  or  in  the 
provision  of  health  care.  The  new 
regulations  would  provide  coverage  for 
the  acceptance  and  use  of  other  diverse 
voluntary  and  uncompensated  services 
by  NIH  which  are  not  covered  by  the 
existing  regulations. 

DATES:  Comments  must  be  received  by 
October  8, 1993. 

AOonESSES:  Conunents  should  be  sent  to 
Mr.  John  ).  Migliore,  NIH  Regulations 
Officer,  National  Institutes  of  Health, 
Building  31,  room  3B11,  9000  Rockville 
Pike,  Bethesda.  Maryland  20892. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Mr. 
John  J.  Migliore,  National  Institutes  of 
Health,  Building  31,  room  3B11,  9000 
Rockville  Pike,  Bethesda,  Maryland, 
20892,  telephone  (301)  496-2832. 
SUPPI.EMENTARY  INFORMATION:  Sections 
402  and  405  of  the  Public  Health 
Service  Act  (PHS  Act),  as  amended  (42 
U.S.C.  282.  284),  authorize  the 
Secretary,  acting  respectively  through 
the  Director  of  the  National  Institutes  of 
Health  (NIH)  and  the  Directors  of  the 
national  research  institutes  of  NIH,  to 
accept  voluntary  services,  without 
compensation,  in  carrying  out  the 
functions  of  NIH.  Other  NIH 
components,  including  the  National 
Library  of  Medicine.  National  Center  for 
Research  Resources,  National  Center  for 
Human  Genome  Research,  John  E. 
Fogarty  International  Center  for 
Advanced  Study  in  the  Health  Sciences, 
National  Center  for  Nursing  Research, 
Warren  Grant  Magnuson  Clinical 
Center,  Division  of  Computer  Research 
and  Technology,  and  Division  of 
Research  Grants,  have  been  delegated 
this  authority  by  the  Director,  NIH. 
Additionally,  section  464P  of  the  PHS 
Act,  as  added  by  section  123  of  the 


ADAMHA  Reorganization  Act  (Pub.  L. 
102-321)  (42  U.S.C.  285o-4),  authorizes 
the  Director  of  the  National  Institute  on 
Drug  Abuse  (NIDA)  to  accept  voluntary 
and  uncompensated  services  in  carrying 
out  the  Institute's  Medication 
Development  Program. 

Existmg  regulations  in  45  CFR  part  57 
concerning  volunteer  services  apply 
exclusively  to  the  acceptance  of 
voluntary  and  uncompensated  services 
for  "use  in  the  operation  of  any  health 
care  facility  of  the  Department  or  in  the 
provision  of  health  care."  The  proposed 
regulations  in  part  57a  would  apply  to 
the  acceptance  and  use  of  other  diverse 
voluntary  and  uncompensated  services 
authorized  by  sections  402,  405,  and 
464P  of  the  PHS  Act,  which  are  not 
covered  by  part  57.  These  volunteer 
services  include,  but  are  not  limited  to, 
services  accepted  in  support  of  a  wide 
variety  of  NIH  activities  such  as 
research,  patient  care,  clerical 
assignments,  technical  assistance,  and 
other  general  activities  necessary  in 
carrying  out  the  authorized  functions  of 
NIH.  These  services  are  termed  "special 
volunteer  services"  and  are 
administered  through  the  NIH  Special 
Volunteer  Program. 

The  purpose  of  this  notice  is  to  invite 
public  comment  on  the  proposed  rule 
that  would  implement  the  statutory 
authority  of  NIH  to  accept  these  special 
volunteer  services  in  support  of  its 
authorized  functions. 

The  following  statements  are 
provided  for  the  information  of  the 
public: 

1.  Regulatory  Impact  Statement 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  the 
requirements  of  Executive  Order  No. 
12291.  The  Secretary  has  determined 
that  they  do  not  constitute  a  major  rule 
as  specified  in  the  Order  and  that  a 
Regulatory  Impact  Analysis  is  not 
required. 

2.  Regulatory  Flexibility  Analysis 

The  proposed  regulations  have  been 
reviewed  in  accordance  with  the 


requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6).  The  Secretary  has  determined  that 
compliance  with  the  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  therefore  a  Regulatory  Flexibility 
Analysis  is  not  required. 

3.  Paperwork  Reduction  Ad 

Section  57a.4  of  this  proposed  rule 
contains  information  collection 
requirements  8ub)ect  to  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  The  form  (Form  NIH-590) 
used  for  the  information  collection 
specified  in  §  57a.4(c)  regarding  special 
volunteer  assignment  and  the  associated 
burden  were  previously  approved  by 
OMB  under  OMB  Approval  Number 
0925-0177  (expires  January  31, 1994). 
The  title,  description,  and  respondent 
description  of  the  information  collection 
requirements  specified  in  this  proposed 
rule  are  presented  below  with  an 
estimate  of  the  annual  burden. 
Organizations  and  individuals 
interested  in  commenting  on  the 
information  collection  requirements  are 
invited  to  send  their  comments  to:  Dr. 
Charles  MacKay,  Project  Clearance 
Office,  National  Institutes  of  Health, 
Building  1,  room  328,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892;  and/or 
OMB  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  room  3208. 
725  17th  St..  NW..  Washington,  DC 
20503. 

Title:  National  Institutes  of  Health 
Special  Volunteer  Program. 

Description:  The  information 
collection  will  be  used  by  NIH  to 
determine  an  individual's  qualifications 
and  eligibility  for  assignments  under  the 
NIH  Special  Volunteer  Program. 

Respondent  Description:  Individuals 
or  households. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden: 


- 

Annual 
number 
of  re- 
spond- 
ents 

Annual 

fre- 
quency 

Aver- 
age 

burden 
per  re- 
sponse 

Af>nual 
burden 

tVXirs 

ftaporlinj;:  §57a.4(c)  

850 

1 

.08 

(68) 
0 

Total  Burden  

■  This  burden  Is  approved  under  OMB  Approval  Number  0925-0177  (expires,  January  31, 1994). 


List  of  Subjecta  in  45  CFR  Part  57a 

Special  volunteers,  Volunteers. 


Accordingly,  it  is  proposed  to  amend      Regulations,  by  adding  a  new  part  57a 
title  45,  subtitle  A  of  the  Code  of  Federal    as  set  forth  below. 
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IMb±  Much  2. 1903.  j 

Amhwyr.Mmkj,  j 

Acting  Amklaat  Secretary  for  Heahh. 

ApprovMi:  Mqr  IS.  1BS3. 

SmjbCuvjt. 

PART  57»— SPECIAL  VOLUNTEER 
SERVICES  AT  THE  NATIONAL 
INSTITUTES  OF  HEALTH 

Sw.  '  I 

57a.  1  AppHcabilhy.  ' 

57a.2  IMiiitkMM. 

S7a.3  AcoBptanca  of  apacial  volunteer 


57a.4    Compensation,  authorization,  and 
taminatiaB  of  special  volunteer  services. 

57a.5    ServioM  and  benefits  available  to 
spedal  voluntaeiB. 

S7a.e    Other  policies  and  procedures  that 
apply. 
AodMritr-  42  U.S.C  216. 2S2(bMlO). 

284(bXl)(K).  285o-l(bK4). 


UMI 


|87fe.1 

The  regulations  in  this  part 
implement  sectioos  402  and  405  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C  282.  284).  which  authorize 
the  Secretary,  acting  through  the 
Director  of  die  National  Institutes  of 
Health  (NIK)  and  the  Director  of  each 
national  research  institute,  to  accept  and 
use  volimtary  services  of  individuals 
and  ETOups  of  individuals  in  carrying 
out  the  functions  of  NIH.  without 
compensation  from  NIH;  and  section 
464P  of  the  PHS  Act,  as  amended  (42 
U.S.C  2850-4).  which  authorizes  the 
Director  of  the  National  Institute  on 
Drug  Abuse  to  accept  and  use  voluntary 
services  of  individuals  and  groups  of 
individuals  in  carrying  out  the 
Medication  Development  Program, 
without  compensation  from  NIH.  They 
are  in  addition  to  the  regulations  in  part 
57  of  this  subtitle  in  which  the  authority 
to  accept  volunteer  services  is  limited 
exclusively  to  activities  supporting  the 
opwation  of  a  health  care  facility  or 
provision  of  health  care.  The  authority 
described  in  this  part  applies  to  all  NIH 
components  and  permits  acceptance 
and  use  of  volunteer  services  in  support 
of  a  large  variety  of  NIH  activities. 

f57a^    DeflnMona. 

As  used  in  this  part: 
Secretaiy  means  the  Secretary  of 
Health  and  Human  Services. 

Director  means  the  Director  of  NIH.  or 
with  respect  to  the  acceptance  of 
voluntary  and  tmcompensated  services 
under  section  464P  of  the  Public  Health 
Service  Act.  the  Director  of  the  National 
Institute  on  Drug  Abuse,  and  any  other 
officer  or  employee  of  NIH  to  whom 
authority  has  been  delegated. 


AOH  means  the  National  Institutes  of 
Health,  an  agency  of  the  Public  Health 
Service  within  the  Department  of  Health 
and  Human  Services. 

National  research  institute  means 
each  organizational  entity  of  NIH  so 
designated  in  or  pursuant  to  section  401 
of  the  Public  Health  Service  Act.  as 
amended  (42  U.S.C  281). 

Special  volunteer  services  mean 
services  performed  by  individuals  or 
groups  of  individuals  whose  offer  of 
services  to  NIH  has  been  accepted  under 
a  formal  agreement  to  provide  services 
to  NIH  in  research,  direct  patient  care, 
clerical  assignments,  technical 
assistance,  or  any  other  activities 
necessary  to  carry  out  authorized 
functions  of  NIH.  without  compensation 
from  NIH. 

Specicd  volunteer  means  an 
individual  who  provides  special 
volunteer  services. 

f  57a.3    Acceptance  of  special  volunteer 

aervtoea. 

(a)  Volunteer  services  may  be 
accepted  from  individuals  or  groups 
who: 

(1)  Are  donating  their  services  as 
members  of  volunteer  or  charitable 
organizations: 

(2)  Offer  their  services  to  be 
performed  on  their  own  time,  and  not 
associated  with  any  employment  they 
may  have: 

(3)  Are  receiving  fellowship  or 
stipend  support  from  academic 
institutions,  or  other  outside 
organizations  with  which  the 
individuals  have  nonemployment 
relationships; 

(4)  Are  employees  of  outside 
organizations  on  sabbaticals  or  leaves  of 
absence: 

(5)  Are  employees  of  outside 
nonprofit  organizations  which 
administer  donor  funds,  but  which 
require  no  services  from  these 
individuals:  or 

(6)  Offer  their  volunteer  services 
under  other  circumstances  determined 
by  the  Director  to  be  appropriate. 

(b)  Special  volunteers  are  not  subject 
to  the  investigative  requirements  of 
Executive  Order  No.  10450.  "Security 
Requirements  for  Government 
Employment."  However,  a  special 
volunteer  is  subject  to  such  tests  of 
character,  reputation,  and  fitness  as  the 
Director  may  prescribe  to  ensure  that 
the  volunteer  is  suitable  to  provide  the 
special  volunteer  services  for  which  he/ 
she  is  being  considered. 

(c)  Special  volunteers  are  not  required 
to  be  U.S.  citizens.  However, 
noncitizens  performing  voltmteer 
services  at  NIH  must  have  appropriate 
visas  that  permit  their  activities  at  NIH. 


(d)  Special  volunteers  are  not  eligible 
for  health  insurance  coverage  under  the 
Federal  Health  Benefits  Program.  The 
Director  may  require  that  a  volunteer 
have  adequate  health  care  benefits 
coverage,  based  upon  a  determination 
that  the  volunteer  assignment  involves  a 
significant  risk  of  injury  or  exposure  to 
conditions  that  could  cause  disease  or 
impairment  of  health. 

(e)  Special  volunteers  who  will 
engage  in  direct  patient  care  activities 
must  have  appropriate  professional 
credentials,  and  must  obtain  appropriate 
clinical  privileges  in  accordance  with 
procedures  prescribed  by  the  Director. 

(f)  Special  volunteers  who  are 
working  in  health  care  activities  may,  as 
prescribed  by  the  Director,  be  subject  to 
medical  preventive  measures  designed 
to  minimize  exposiire  of  patients  and 
workers  to  contagious  diseases. 

1 57a.4    Compenaatlon,  authorization,  and 
termination  of  special  volunteer  eervices. 

(a)  Individuals  and  groups  of 
individuals  who  provide  volunteer 
services  to  NIH  under  the  regulations  of 
this  part  may  not  be  compensated  by 
NIH  for  their  services. 

(b)  Proposed  special  volimteer 
assignments  must  be  reviewed  by 
appropriate  NIH  approving  officials  to 
ensure  that  acceptance  of  the  services 
will  not  present  actual  or  potential 
conflicts  of  interest. 

(c)  Authorization  of  special  volunteer 
assignments  requires  volunteers  to 
provide  general  information  about 
themselves  and  the  nature  of  the 
services  offered  which  is  used  for  the 
purpose  of  determining  the 
qualifications  and  eligibility  of  the 
volunteer  to  participate  in  the  Special 
Volunteer  Program  and  the 
appropriateness  of  the  proposed 
volunteer  assignment.  Additionally, 
approval  of  parents  or  guardians  is 
required  for  all  volunteers  who  are 
minors. 

(d)  Except  as  may  be  otherwise 
determined  by  the  Director,  taking  into 
account  NIH  needs  for  the  services 
offered  by  the  volunteer,  special 
volunteer  assignments  will  be 
authorized  for  a  period  of  one  year, 
renewable  in  one-year  increments  upon 
mutual  written  agreement  of  the 
volunteer  and  NIH. 

(e)  Notwithstanding  the  policies  of 
individual  NIH  organizations  on  the 
length  of  volunteer  assignments,  special 
volunteer  service  arrangements  may  be 
terminated  at  any  time  by  either  party 
to  the  agreement. 

1 57a.5    Services  and  t)«nefits  availabla  to 
special  volunteers. 

(a)  The  following  provisions  of  law 
are  applicable  to  special  volunteers 
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whose  services  are  offered  and  accepted 
under  the  regulations  of  this  part  insofar 
as  the  volunteers  are  acting  within  the 
scope  of  work  assigned  to  them: 

(1)  5  U.S.C.  chapter  81,  subchapter  I, 
relating  to  medical  services  for  work 
related  injuries; 

(2)  28  U.S.C.  chapter  171,  relating  to 
tort  claims: 

(3)  5  U.S.C.  section  7903.  relating  to 
protective  clothing  and  equipment;  and 

(4)  5  U.S.C.  section  5703.  relating  to 
travel  and  transportation  expenses. 

(b)  Special  volunteers  also  may  be 
provided  such  other  benefits  as  are 
authorized  by  law  or  administrative 
action  by  the  Director,  NIH,  the  Director 
of  each  national  research  institute,  or 
other  officials  of  NIH  components  with 
appropriate  delegated  authority. 

Ic]  NIH  may  reimburse  volunteers  for 
travel  expanses  for  interviews  and  to  the 
duty  station  in  accordance  with  the 
Office  of  Personnel  Management 
regulations  (5  CFR  part  572). 

f57a.6    Other  policies  and  procedures  tttat 
apply. 

(a)  While  on  the  premises  of  NIH.  and 
while  performing  volunteer  services  off 
the  premises  of  NIH,  special  volunteers 
are  required  to  conform  to  all  applicable 
administrative  instructions  and 
requirements  of  the  Department  of 
Health  and  Human  Services  and  NIH 
including,  but  not  limited  to.  all 
regulations  and  procedures  concerning 
conduct,  safety,  patient  care,  and  animal 
care. 

(b)  Special  volunteers  must  be  imder 
the  direct  supervision  and  guidance  of 
NIH  employees.  Persons  volunteering 
patient  care  services  in  the  Warren 
Grant  Magnuson  Clinical  Center  must  be 
under  the  direct  supervision  and 
guidance  of  appropriate  NIH  employees 
authorized  to  provide  patient  care. 

(c)  Special  volunteers  may  not 
supervis9  or  direct  the  activities  of  NIH 
employees.  Volunteers  may.  acting 
under  the  direction  of  NIH  employees, 
coordinate  the  activities  of  other 
volunteers. 

(d)  Special  volunteers  may  not  make 
policy,  contractual,  or  legal 
commitments  on  behalf  of  NIH. 

(e)  Additional  policies  and 
procediues  consistent  with  this  part 
may  be  established  by  the  Director,  NIH. 
the  Director  of  each  national  research 
institute,  or  other  officials  of  NIH 
organizations  to  whom  appropriate 
authority  has  been  delegated.  These 
policies  and  procedures  may  include, 
but  are  not  limited  to.  additional 
requirements  for  accepting  volunteer 
services  from  individuals  or  groups  of 
individuals,  using  volimteer  services, 
giving  appropriate  recognition  to 


volunteers,  and  maintaining  records 
regarding  volunteer  services. 

(FR  Doc  93-18687  Filed  8-A-S3;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502 

(Doom  No.  93-02] 

Misceilanaoua  Amandmenta  to  Rulaa 
of  Praetica  and  Procedura 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Discontinuance  of  proceeding. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission")  is 
discontinuing  this  rulemaking 

Eroceeding.  "Hie  Proposed  Rule  would 
ave  required  complaints  alleging 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984  ("1984  Act")  to 
state  with  particularity  the 
circumstances  constituting  such     - 
violations,  failing  which  the  complaint 
could  be  dismissed.  The  Commission 
has  concluded,  on  the  basis  of  the 
record,  that  the  Proposed  Rule  is  not 
necessary  to  facilitate  the  efficient 
disposition  of  carriers'  unpaid  fi«ight 
complaints. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission,  800  N.  Capitol 
St.,  NW.,  Washington.  DC  20573,  (202) 
523-5725. 

SUPPLEMENTARY  MFORMATION:  The 
Commission  initiated  this  proceeding  by 
publishing  in  the  Federal  Register,  58 
FR  7199,  Feb.  5. 1993,  a  proposed  rule 
("Proposed  Rule")  to  effect  a  variety  of 
amendments  to  its  Rules  of  Practice  and 
Procedure  {"Rules").i  The  Commission 
proposed,  inter  alia,  to  amend  46  CFR 
502.62  of  the  Rules  ("Rule  62")  to 
require  that  in  all  complaints  alleging 
violations  of  section  10(a)(1)  of  the  1984 
Act.  46  U.S.C.  app.  1709(a)(1).  the 
circumstances  constituting  such 
violations  must  be  stated  with 
particularity.'  A  complaint  alleging 
merely  that  a  respondent  failed  to  pay 
ocean  freight  bills,  without  specifying 
the  conduct  alleged  to  violate  section 


>  TIm  nuiority  of  the  change*  advanced  in  th« 
PropoMd  Rule  genafatad  no  obiection*.  and  ware 
adopted  by  the  Commiuion  In  a  final  rule 
pubUihad  in  the  Federal  KegiaNr.  58  FR  27208, 
May  7. 1993. 

>  Section  10(a)(1)  directs  that  no  person  may 
"knowringly  and  wrilUully,  directly  or  indirectly,  by 
means  of  Use  billing,  false  classification,  false 
weighing,  folse  report  of  weight,  false  measurement, 
or  by  any  other  unjust  or  unfiir  device  or  means 
obtain  or  attempt  to  obtain  ocean  transportation  by 
water  for  property  at  less  than  the  rates  or  charges 
which  would  otherwise  be  applicable." 


10(a)(1).  would  be  deemed  not  to  have 
complied  with  the  rule.  The  Proposed 
Rule  directed  that  if  a  complaint  ^led 
to  specify  such  circumstances  as 
required  by  the  rule,  an  administrative 
law  fudge  ("ALJ")  could  dismiss  the 
complaint  at  sny  time,  regardless  of 
whether  an  answer  had  been  filed. 

The  Proposed  Rule  noted  that  in 
recent  vears  the  Commission  has  seen  a 
mariced  increase  in  the  number  of 
complaints  alleging  violations  of  section 
10(a)(1)  of  the  1984  Act.  In  the  lai^se 
majority  of  these  cases  the  complaints 
did  not  specify  an  "unjust  or  unfair 
device  or  means."  as  required  by  the 
statute.  Instead,  the  complaints  merely 
asserted  that  respondent  shippen  failed 
to  pay  ocean  freight  on  the  shipments 
involved.  Often,  the  Proposed  Rule 
explained,  shippers  failed  to  answer  the 
complaints  or  respond  to  orders  and 
notices,  and  default  judgments  were 
issued  against  them.' 

In  addressing  these  unpaid  freight 
cases,  the  (Commission  has  encountered 
concerns  regarding  the  extent  of  its 
jurisdiction  over  "simple  failure  to  pay" 
cases,  which  traditionally  have  been 
heard  in  state  law  courts.^  In  order  to 
clarify  these  jurisdictional  questions 
and  to  provide  guidance  to 
complainants,  the  Commission,  in 
Docket  No.  92-46,  issued  an  interpretive 
rule,  46  CFR  571.2  ("Interpretive  Rule"). 
That  rule  instructs,  in  part: 

An  assential  element  of  the  (section 
10(a)(1))  offense  ia  use  of  an  "unjust  or  unttir 
device  or  meant."  In  the  absence  of  evidence 
of  bad  &ith  or  deceit,  the  Federal  Mahtime 
Commission  will  not  infer  an  "unjust  or 
unfoir  device  or  means"  from  the  feilure  of 
a  shipper  to  pay  ocaan  freight,  an  "imjust  or 
unfoir  device  ot  means"  could  be  inferred 
where  a  shipper,  in  bad  foith,  induced  the 
carrier  to  relinquish  its  possessory  lien  on  the 
cargo  and  to  transport  the  caivo  without 
prepayment  by  the  shipper  of  the  applicable 
freight  charges. 

In  issuing  the  Interpretive  Rule,  the 
Commission  explained  tiiat  the 
legislative  history  of  section  10(a)(1) 
4and  its  predecessor,  section  16.  initial 
paragraph,  of  the  Shipping  Act,  1916,  46 
U.S.C.  ap.  815)  indicates  that  the  section 
was  intended  to  address  cases  involving 
actual  fr^ud  of  deception,  and  not 
simple  freight  collection  disputes. 

Tne  Proposed  Rule  suggested, 
however,  that  under  the  current  Rules 
the  Commission  often  cannot  determine 
from  the  face  of  a  complaint  whether  the 


*  See,  e.g..  Deppt  Line  GmbH  &  Co.  r.  Total  Tank 
DistribuUon  Inc..  25  SJt.R.832  (1990):  Saibauk  Line 
Limited  v.  Foyalo  IntKnational  Trantport.  Inc..  2S 
S.R.R.  951  (1990). 

4  See.  ».g.,  China  Ocoan  Shipping  Co.  r.  DMV 
Bidgmhew.  Inc.  motion  to  dianiu  gmnted.  26  S  R.R. 
50  (1991),  reconsideration  denied  on  other  gmundt, 
26S.RJl.200(1992). 
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claim  tiiup»Iy  involvaa  wction  lOUXD. 
and  is  thus  within  the  CommiMion'a 
jurisdiction,  or  if  instead  it  is  a  simple 
freight  coUactiao  dispute,  tt  was  also 
obsanred  that  the  typical  complaint  in 
such  cases  may  fail  to  give  nspcmdsnts 
adequate  nolioe  of  the  true  natuie  of  an 
alleged  sactian  10(a)(1)  violation. 
Therefore,  it  wee  propooed  duit  Rule  62 
be  amended  as  follows: 

(b)  In  all  tvenaaantt  ofviolatioiu  of  aection 
lO(iXl).  the  dzcumstincss  oonstitutiiig  nich 
vioUtiaDS  tfaall  be  itated  with  particulsrlty. 
hi  the  event  that  the  oompiaint  fiils  to 
•pecify  the  droBBStanost,  ••  lequized  br  this 
lule.  the  ptwirihig  olBcar  may  dismiii  die 
r«w^P»«t«rt  at  nqr  time  whether  or  not  an 
mawer  hea  beea  fUed  A  complaint  which 
meraly  alleps  that  raapondeot  haa  iiUad  to 
pay  ocean  beight  bills  without  allegiBg 
conduct  that  ▼iolaiss  aectioo  10(sXl)  will  be 
daamad  not  to  have  compiled  with  ttis  nile. 
For  a  diacussioo  of  an  easential  element  of 
tliis  ofliBaBae  and  tiw  evidenca  neceHary  to 
satisfy  it,  lefBrence  should  be  bed  to  the 
Federal  Maritime  Commiaaina  Interpretotion 
set  forth  at  S  571.2  of  Oiia  chapter. 

Three  comments  have  been  filed  in 
response  to  the  Proposed  Rule. 
Comments  supporting  the  proposed 
amendment,  although  urging  some 
clarifications,  were  submitted  by  the 
National  Industrial  Transportation 
League  ("NIT  League").  Gsmments  in 
opposition  have  been  filed  by  the 
Transpacific  Westbound  Rate 
Agreement  ("TWRA"),  and  on  behalf  of 
seventeen  mufeienoea  m  agreements 
("Conferences").*  i 

Dismsaioa 

The  comments  in  opposition  set  forth 
several  arguments  against  the  proposed 
amendment.  Some  of  these  critiques, 
such  as  the  suggestion  that  the 
ptooedure  sat  forth  in  the  Propoeed  Rule 
would  violate  due  process  rights,  are  not 
persuasive.  Other  objections  have 
already  been  considered  and  rejected  by 
the  Commission  in  the  promulgation  of 
the  Interpretive  Rule.  For  example,  both 
TWRA  and  the  Conferences  object  to  the 
distinction  in  the  Proposed  Rule 


UMI 


»thm  eaatmmam  or  agrwoMaU  urn-.  Caribb— n 
Md  Ciwl  Aawria  Cwdtt  A^mmtml.  Cmtnl 
AiMrica  DUCHMioB  A^wnanL  Cantial  AsHtica 
Uam  AMOciatton.  HupaoioU  DiicuMioa 
AywiMBt.  Intat-AaMrican  Fraigbt  Contmoca  Ana 
Rivw  PUte/PMfto  Rico  and  U.S.  Vbgin  Uandt. 
Intw-AiMricaa  DiacuMkn  AgrMoant,  latw 
AaMrtcan  Fnigbt  Canfwwca,  liitw-AoMfion 
FM<(ht  ConteMca/Pacific  Coact  Aim  CanfMwica. 
iDiar-AiiMricaa  Freight  Confaranca/Puarto  Woo  and 
U.S.  Virgin  Uands.  lamaica  Diacuatioii  AgraaaMBt. 
PANAM  Diacoaaian  A^aaaMBt.  Puarto  Rica/ 
CwtbbaaB  DJacuaaina  Agraamant,  SoutfiiailMa 
CaifttMB  Diacwaion  Ayamit  U.S.  Adantic  a 
Culf/HUpanioia  Slaaauhip  Fnigjit  Aaaodabon, 
VS.  AHmUc  a  Calf  fluulliaaalaiu  Oaribbaan 
"laaiiiitilii  Ful^t  ftianrlalinn  IT  T?  Tanawa 
Ffaigbt  AandaHoik  and  d»  V( 
Maritiaa  Anodadoa. 


between  a  aimple  failure  to  pay  freight 
due  and  the  use  of  an  unjust  or  unfair 
device  or  meens  to  svoid  paying  freight 
due.  The  Conferences  srgue  tbat  su(£  a 
distinction  makes  the  collection  of  filed 
rataa  more  ditficuh,  and  thus  is  contrary 
to  the  Congressional  intent  underlying 
the  19B4  Act.  However,  this  argument 
was  considered  and  found  not 
persuasive  by  the  Commission  when  it 
issued  the  Interpretive  Rule.  As  noted 
by  the  Commission  at  that  time,  the 
language  of  the  statute  and  its  legislative 
history  clearly  indicete  that  Congress 
did  not  intend  section  10(a)(1)  to  afibrd 
a  cause  of  action  against  all  shipoers 
who  bdl  to  pay  freight:  instead,  me 
section  applies  only  to  those  who  pay 
less  than  the  filed  rate  through  use  of 
false  billing.  Use  classification,  falsa 
weighing,  nlse  report  of  weight,  false 
measurement,  or  by  any  other  xmjust  or 
unfair  device  or  means. 

Similarly  without  merit  are  the 
Conferences'  policy  arguments  that  it  is 
"illogical"  for  shippers  who  refuse  to 
pay  freight  charges  to  be  treated 
difiiarently  from  those  shippers  who 
employ  a  scheme  for  misdeclaration  or 
misdescription  of  cargo  to  reduce  freight 
charges.  When  this  objection  was  raised 
with  regard  to  the  Interpretive  Rule,  the 
Commission  responded: 

(S)ouBd  policy  leasons  may  exist  as  to  why 
carrier  complaints  aeeking  to  collect  unpaid 
freight  frtim  a  shipper  should  be  Inought 
untMT  die  Commissicm's  jurisdiction  *  *  *. 
However,  the  Commission  may  not  itself  act 
upon  thoae  policy  reasons  in  tha  first 
instance:  that  power  is  reserved  to  Congress. 
At  preaent,  it  continues  to  appear  that  section 
10(a)(1)  does  not  encompass  ordinary  freight 
collection  complaints. 

Unpaid  Freight  Charges— Final 
Interpretive  Rule.  58  FR  7190,  7193, 
Feb.  5, 1993  (quoting  Notice  of  Proposed 
Rulemaking). 

More  compelling,  however,  is  the 
(inferences'  observation  that  current 
Commission  rules  already  require 
careful  pleading  and  provide  presiding 
officers  with  a  variety  of  options  for  the 
disposition  of  inadequately  drafted 
complaints.  Commission  regulations 
mandate  that  complaints  "hilly  describe 
the  alleged  violation  of  the  specific 
section(s)  of  the  shipping  statute(s) 

involved  and  how  complainant  is  or 

was  directly  injured  as  a  result."  46  CFR 
part  502,  Exhibit  No.  1  to  subpart  E 
(§  502.62) — Complaint  From  and 
Information  ChecUist.  If  the  complaint 
lacks  sufficient  facts,  the  ALJ  can 
require  that  it  be  amended,  pursuant  to 
Rule  62(c).  wdiich  directs: 

If  tha  complaint  fails  to  indicate  the 
sectJoBS  of  the  acta  alleged  to  have  been 
violated  or  clearly  to  state  bets  which 
support  the  aliagiatinni,  tha  Coounisaioa  m^r. 


on  ito  own  initiative,  lequite  the  complaint 
to  ba  ■™— "**^  to  ai4>ply  such  frirtber 
particulars  as  it  deems  necessary. 

The  ALJ  enjoys  broad  discretion  even 
when  the  respondent  fails  to  respond  to 
the  complaint.  Rule  64(b).  46  CFK 
S02.64(b),  provides: 

In  the  event  tltat  respondent  should  fail  to 
file  and  serva  the  answer  within  the  time 
provided,  the  preaiding  otfioar  may  enter 
such  rule  or  onier  as  may  be  just,  or  may  in 
any  caae  raquiie  such  proof  as  he  or  she  may 
deem  proper,  except  &at  the  presiding  officer 
may  permit  the  filing  of  a  delayed  answer 
after  the  time  for  filing  has  expired,  for  good 
cause  showm. 

Furthermore,  it  is  already  within  the 
ALJ's  discretion  to  dismiss  a  con^)laint 
sua  aponte.  if  a  complaint  fails  to  allege 
fects  sufficient  to  establish  the 
Commission's  subject  matter 
jurisdicticm  over  the  dispute. 
Jurisdiction  must  appear  on  the  feoe  of 
a  complaint,  as  the  Commission's 
jurisdiction  is  of  limited  scope;  section 
11(a),  which  establishes  jurisdiction 
over  private  actions  for  violations  of  the 
1984  Act,  gives  the  (Commission 
audiority  to  hear  only  complaints 
"alleging  a  violation  of  the  Act."  e 
Moreover,  Commission  regulations 
direct  that  complaints  must  include  an 
"allegation  of  jurisdiction,"  i.e.,  a 
"synopsis  of  the  statutory  basis  of  the 
claim."  46  CFR  part  502.  Exhibit  No.  1 
to  subpart  E;  see  also  Federal  Rule  of 
Qvil  Procedure  B(a)(l)  (requiring  a 
"short  and  plain  statement  of  the 
grounds  upon  which  the  court's 
jurisdiction  depends").  The 
jurisdictional  requirement  cannot  be 
satisfied  by  a  pro  forma  recitation  of  a 
section  of  the  1984  Act.  as  to  do  so 
would  provide  easy  dramivention  of 
the  bounds  of  Commission  authority: 
instead,  the  pleading  muist  contain 
averments  in  its  claim  for  relief 
demonstrating  that  the  action  actually 
does  arise  imder  the  1984  Act.' 
Therefore,  if  a  section  10(a)(1) 
complaint  fails  to  allege  necessary 
elements  required  by  the  statute  (and 
instead  contains  only  those  allegations 
necessary  to  establish  a  state  law  claim 


•  The  tactiaa  diiacu  thai  "lalcy  penon  may  file 
with  tha  Commleeioo  a  swam  complaint  aUaging  a 
vioUtioB  of  this  Act.  other  than  section  6(g),  and 
may  seek  reparatiODS  ior  any  injury  caused  to  the 
complainant  by  that  violation." 

'  "It  U  wall  aettled  tbet  the  recitation  of  a  statute 
can  neithw  deprive  a  court  of  jarisdiction  nor 
confer  furisdiction  upon  it  It  is  the  operative  bets 
pleaded  aloBe  which  can  do  that"  Beeler  v.  United 
States.  338  F.2d  687. 689  (1964).  citing  Newberry 
V.  Ceatral  of  Georgia  By.  Co.,  276  F.  337,  341  (Sib 
Cir.  1921).  Seaalso  Buigast  v.  CkmlottetviUe 
Savingt  and  Loon  AmtcitOion.  477  F.2d  40. 43  (4th 
Cir.  1973)  ("conplaint  must,  however,  contain 
allegations  affirmatively  and  distinctly  establishing 
federal  giuunds  aot  in  mere  tarn,  bat  in 
subatance")  (dlalions  omitted). 
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for  breach  of  contract),  the  complaint 
would  be  inadequate  to  establiUi 
Commission  jurisdiction  over  the  claim, 
and  would  be  subject  to  dismissal 
without  prejudice,  either  sua  sponte  or 
on  respondent's  motion.* 

In  light  of  the  gxiidanca  provided  to 
complainants  by  the  existing 
rugulations,  and  the  broad  discretion  to 
address  inadequate  pleadings  currently 
enjoyed  by  ALJs,  we  are  satisfied  that  a 
new  procedural  rule  applicable  only  to 
section  10(a)(1)  is  not  needed  at  this 
time  for  the  efficient  disposition  of  these 
cases. 

This  conclusion  finds  additional 
support  in  the  fact  that,  since  the 
publication  of  the  Interpretive  Rule,  in 
February  1993,  there  have  been  only 
two  section  10(a)(1)  unpaid  freight 
complaints  filed  with  the  Commission.* 
Both  complaints  included  language 
alleging  the  presence  of  an  unfair  device 
or  means.  The  Interpretive  Rule 
therefore  appears  to  have  served  its 
intended  purpose  by  making  clear  the 
elements  required  to  establish  a 
violation  of  section  10(a)(l).>o 

Therefore,  on  the  basis  of  the 
foregoing  considerations,  the  Proposed 
Rule  is  withdrawn,  and  this  proceeding 
is  discontinued. 

By  the  Commission. 
Joaepfa  C  Polking, 
Secretary. 
[FR  Doc  93-18887  Filed  8-6-93;  8:45  am) 

BiUJNO  COOC  t730-ei-«l 


'  Federal  courts  hav«  long  recognised  t)w 
obl>galioo  of  judge*  to  raise  jurisdictioaal  (juMtions 
bv  their  own  motioo.  See,  e^..  KVOS.  Inc. «. 
Ass(  dated  Pnst,  299  U.S.  269,  277  (1936); 
Manffield,  C.  «■  L.  M.  Ry.  Co.  v.  Sm«iji,  111  US.  379. 
3B2  (1 8»4);  ]ohn  Birch  Society  v.  Notional 
BroadrasUng  Co.,  377  F.2d  194. 199  (2d  Cit.  1967); 
Arnold  V.  Troccoli.  344  F.2d  842,  a44  (2d  Qr.  196S): 
Federal  Rule  of  Civil  Procedure  12(b).  See  also 
Trane  Co  r.  South  African  Marine  Corp..  19  F.M.C 
375,  378  (1976)  (ALJ  noting  iurisdictionaJ 
deficiencies  not  rais«d  by  the  litigants). 

» tropical  Shipping  &  Construction  Co.,  Ltd. 
V  Volley  Wide Pwduce,  Inc.  Docket  No  93-05 
(default  judgment  entered  July  20, 1993);  Walerman 
Steamship  Corp.  s. General  Foundriet  Inc..  Dodwt 
No.  93-15  (complaint  Clad  )uly  22. 19«.'i). 

■oThe  NIT  League  wid  TWRA  suggMt  (bat  tb« 
Ccnunission  provida  mmv  detailed  guidatines  as  lo 
what  facts  must  be  pleadad  lo  state  a  C3'ne  oi  action 
under  section  lO(aHl).  However,  considerable 
guidance  has  already  been  provided  by  iha 
Inlarpretive  Rule.  It  would  be  counterproductive  lo 
try  to  resolve  myriad  hypothatical  scenarios  in  a 
rulemaking  proceeding:  such  parficularized 
disputes  would  be  decided  b«t  in  (be  contaat  of 
indiTidual  adfudicattc 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  7S 

pyiM  Docket  No.  93-218;  DA  93-831] 

Cable  Television  Sarvica;  List  of  Malor 
Television  Markets 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  filed  by  Christian  Television 
Corporation,  Inc.  ("CTC"),  to  amend  the 
Commission's  Rules  to  change  the 
designation  of  the  Tampa-St.  Peter^u;:g. 
Florida  television  market  to  include  the 
community  of  Clearwater,  Florida.  This 
action  is  taken  to  test  the  proposal  for 
market  hyphenation  through  the  record 
established  based  on  comments  Rled  by 
interested  parties. 

DATES:  Comments  are  due  on  or  before 
August  27. 1993,  and  reply  comments 
are  due  on  or  before  September  13, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Alan  £.  Aronowitz.  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-218, adopted  July  16, 1993. and 
released  July  29. 1993.  The  complete 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW.. 
Washington.  DC  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street, 
NW.,  Washington,  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Makiog 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by 
Christian  Television  Corporation,  Inc.. 
licensee  of  WCLF(TV),  Clearwater. 
Florida,  proposed  to  amend  Seriion 
76.51  of  the  Rules  to  change  the 
designation  of  the  Tampa-St.  Petersburg, 
Florida  television  market  to  include  the 
community  of  Clearwater,  Florida.* 


2.  In  evaltisting  pest  requests  In** 
hyphenatioo  of  a  market,  the 
Commission  has  considered  the 
following  Cactars  as  relevant  to  its 
examinstion:  (1)  The  distsnoe  between 
the  existing  designated  communities 
and  the  commimity  proposed  to  be 
added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation:  and  (4)  an  indication  of 
benefit  to  the  public  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do.  both 
actually  and  logically,  compete." 

3.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  the 
Commission  that  WCLF  and  stations 
hcensed  to  communities  in  the  Tampe- 
St.  Petersburg  television  market  do 
compete  for  audiences  and  advertisers 
throughout  most  of  the  proposed  * 
combined  market  area,  and  that 
evidence  has  been  presented  tending  to 
demonstrate  commonality  between  the 
proposed  community  to  be  added  to  a 
market  designation  and  the  market  as  s 
whole.  Moreover.  CTC's  proposal 
appears  to  be  consistent  with  the 
Commission's  policies  regarding 
redesignation  of  a  hyphenated  television 
market. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
nut  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
television  hcensees  and  permittees  will 
be  affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  s 


•  On  September  29, 19SS.  (ha  Comoiission 
dismissed  as  moo<  a  nanber  of  petitioos  and 
requests,  including  CTCs,  involving  mandatory 
caniage  issues  following  the  United  Sl«'.us  Court  of 
Appeals  decision  in  Quincv  Cable  TV,  Inc.  v.  FCC 
76S  r.Z(i  1434  (D.C  Qr.  1985),  cert  denied.  476 
t'.S.  lias (1986),  and  the Comnissioo's  svbiai^MDl 


dotarmlnation  to  sat  aside  the  cable  ''nust<arTy'' 
rules  On  October  10.  19«S.  CTC  filed  a  pebtton  fcx 
reconsideration  of  the  dismissal  of  its  rulemakiag 
petition.  In  light  of  the  Couimission's  recent  actions 
implementing  the  provisions  of  SecQon  4  of  the 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992  ("Cable  Act"),  the 
Commission  granted  CTC's  petition  for 
reconsideration  and  reinstated  CTCs  rulemaking 
request. 
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copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a]  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  9&-3S4,  94  SUt.  1164,  5  U.S.C 
Section  601  et  seq.  (1981). 

ExPaite 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
pwiod,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  CFR  1.1202. 1.1203  and 
1.1206(a).  < 

Comment  Dates 

6.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  interested 
parties  may  file  comments  on  or  before 
August  27, 1993,  and  reply  comments 
on  or  before  September  13, 1993.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
Vant  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

7.  Accordingly  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  Section  0.283 
of  the  Commission's  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television.  ! 

Federal  Communications  Commiuion. 
lojr  |.  Stewart.  | 

Chief.  Mass  Sfedia  Bureau. 
(PR  Doc.  93-18885  Filed  8-&-93:  8:45  am] 
■UMO  coot  tns-tMi   N 


UMI 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFP  Partn  inn?  mnd  131? 

[ExParteNo.MC-213] 
Range  Tariff*— Fax  Rllng 

AGENCY:  Interstate  Commerce 

Commission  (ICC). 

ACTION:  Notice  of  Proposed  Rulemaking. 

StMMARV:  The  ICC  is  proposing  to 
{>ermit  carriers  to  supplement  range 
tariffs  by  filing  by  fax  the  actual  rate 
applicable  to  individual  shipments  prior 
to  transport  of  those  shipments. 
"Range"  tari^s  are  tariffs  that  disclose 
neither  the  actual  rate  for  a  shipment 
nor  an  objective  methodology  by  which 
the  rate  can  be  determined.  "The 
Commission  has  concluded  that  such 
tariffs  do  not  comply  fully  with 
statutory  rate  disclosure  lequirements. 
Fax  supplementation  of  these  tariffs 
should  permit  carriers  to  respond 
rapidly  to  market  demands  while  still 
complying  with  the  statutory 
requirement  that  carriers  must  publish 
in  tariffs  filed  with  the  Commission  the 
rates  that  they  charge. 
DATES:  Comments  are  due  on  September 
8, 1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC-213  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  Washington,  D.C. 
20423. 

FOR  FURTHER  tIFORMATION  CONTACT: 
Charles  Langyher  (202)  927-5160.  (TDD 
for  hearing  impaired  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
issued  at  58  FR  3559  (January  11, 1993) 
in  No.  40887,  the  Commission  required 
motor  common  carriers  to  show  cause 
why  their  "range"  tariffs  should  not  be 
ordered  canceled  for  failure  to  comply 
with  the  rate  disclosure  requirements  of 
49  U.S.C.  10762.  The  Commission  has 
now  concluded  that  range  tariffs  do  not 
comply  fully  with  these  requirements 
(see  notice  of  decision  in  today's  issue 
of  the  Federal  Register),  and,  once  the 
ICC  completes  this  proceeding,  carriers 
may  no  longer  rely  on  range  tariffs, 
standing  alone,  to  establish 
transportation  rates.  However,  because 
the  comments  indicated  that  carriers 
need  a  means  to  file  rates  rapidly  in 
order  to  compete  with  less  regulated 
transpohation  providers  in  the 
transportation  "spot"  market,  the 
Commission  is  proposing  to  allow 
carriers  to  correct  the  disclosure 
deficiencies  of  range  tariffs  by  faxing  the 
rates  applicable  to  specific  shipments  to 


the  Commission  prior  to  transporting 
those  shipments. 

We  request  public  comment  on  all 
aspects  of  the  fax  filing  proposal 
including  (but  not  limited  to)  the 
following:  (1)  Whether  the  proposal  is 
operationally  practical  fit)m  a  carrier's 
point  of  view;  (2)  whether  it  would 
benefit  shippers  and/or  carriers;  (3) 
whether  carriers  are  likely  to  use  this 
tariff  arrangement,  or  would  be  more 
likely  to  use  some  other  means  of 
achieving  rate  flexibility;  (4)  how  many 
activating  tariffs  commenters  estimate 
would  be  filed  (yearly  or  daily);  (5) 
whether  a  significant  number  of  filings 
would  occur  at  night  or  on  weekends; 
(6)  whether  the  proposed  $1  per  page 
filing  fee  would  be  appropriate;  and  (7) 
whether  to  permit  carriers  to  use  any 
format  convenient  to  them  (such  as 
fexing  copies  of  bills  of  lading)  provided 
the  document  contains  all  of  the 
information  required  of  activating 
tariffs. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  would  be  minimal 
since  the  proposed  regulation  merely 
permits  the  filing  by  fax  (rather  than 
mail  or  hand  delivery)  of  rates  required 
by  statute  to  be  filed.  Thus  the  economic 
impact  is  unlikely  to  be  significant 
wiUiin  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
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amend  Chapter  X  of  Title  49  of  the  Code 
of  Federal  Regulations,  Parts  1002  and 
1312.  as  follows: 

PART  1002--FEE8 

1.  The  authority  citation  (or  Part  1002 
continues  to  read  as  follows: 

Authority.  5  U.SXL  552(a)(4MA).  S  U.SXI 
553. 31  U.S.C  9701  and  49  VS.C.  10321. 

2.  In  §  10G2.2(f).  in  the  table.  No.  (74) 
is  redesignated  as  (74)(i)  and  revised  to 
read  as  follows:  a  new  (74)(ii)  is  added 
to  read  as  follows: 

f1002J    FUingfeee. 


(f)** 


Type  of  praceedHigs 


Feee 


(74)0)  The  filing  of  tarfffs  (ex-    $9  par  series 
cept  for  activating  tariffs),       tansmitled. 
rate  schedules  arxl  con- 
tracts   induding    supple- 
ments. 

(74)(U)  Aclfvsting  tariffs $1  per  page. 


PART  1312-AEGULATIONS  FOR  THE 
PUBUCATION.  POSTING  AND  FILING 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

3.  The  authority  dtatioo  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10762;  5 
U.S.C  553. 

11312.14    (Amendadl 

4.  The  heading  for  $  1312.14  is  revised 
to  read  as  follows: 


f131Z14    SMemanlofi 
(eeeaieo|131Z41). 

S.  A  new  §  1312.41  is  added  to  reed 
as  follows: 

11312.41    Range  tarlffi. 

(a)  A  range  tariff  presents  a  series  of 
rates  or  discounts  with  each  rate  or 
discount  potentially  applicable  to  any 
given  shipment;  the  particular  rate  or 
discount  made  applicable  to  particular 
shipment(s)  is  given  effect  by  the  filing 
of  a  second  tariff.  Under  these 
circumstances  the  rate  or  discount  made 
applicable  by  the  filing  of  the  second 
tariff  takes  precedence  over  other  filed 
tariffs  otherwise  applicable  to  the 
shipment(s). 

(0)  To  initiate  range  tariff  pricing,  a 
carrier  shall: 

(1)  File  with  the  Commission  a  tariff 
setting  forth  the  series  (range)  of  rates  or 
discounts  potentially  applicable  to 
shipments  moving  on,  or  subsequent  to. 
the  effective  date  of  the  tariff.  The  tariff 
shall  show  on  its  title  page  the  term 
INITIATING  RANGE  TARIFF. 


(2)  Provide  in  such  tarifb  a  listing  of 
all  other  filed  rate  tariffs  otherwise 
applicable  to  the  traffic  to  be  accorded 
range  pricing:  the  listing  shall  cite  such 
other  tarifb  by  the  name  of  their  issuing 
carrier  or  authorized  agent  and  by  its 
designated  code  and  tariff  number. 

OlSimultaneously  amend  all  other 
filed  rate  tariffs  (^erwise  applicable  to 
the  issue  traffic  to  Include  the  filed 
initiating  range  tariff  as  a  publication 
governing  such  other  tariffs. 

(4)  Provide  an  explanation  of  the 
application  of  the  tariff,  including  any 
conditions,  limitations  or  restrictions 
that  attend  use  of  the  tariff;  the 
explanation  shall  be  contained  in  an 
Item  150  designated  "Application  of 
Tariff". 

(5)  File  not  more  than  one  initiating 
range  tariff  to  be  in  effect  at  any  one 
time;  however,  different  ranges  of  rates 
or  discounts  may  be  establisdbed  within 
the  one  tariff,  provided  the  application 
of  the  different  ranges  is  clearly 
explained  to  avoid  ambiguity  of 
applicability. 

(6)  File  initiating  range  tarifiis  with  the 
Commission  in  the  manner  required  by 
§  1312.3  and  S  1312.4(a)  and  (b)  of  this 
part. 

(7)  Establish  and  maintain  with  the 
Commission  a  tariff  filing  fee  account 
pursuant  to  the  provisions  of 

§  1002.2(a)(l)(ii)  of  this  chapter,  for  use 
in  making  activating  range  tariff  filings 
under  paragraph  (c)  of  this  section. 

(c)  To  activate  for  particular 
8hipment(s)  a  particular  rate  or  discount 
(irom  among  the  range  of  rates  or 
discounts  provided  in  the  initiating 
range  tariff  established  under  paragraph 
(b)  of  this  section),  a  carrier  shall: 

(1)  Prior  to  transport  of  .the 
specifically  identified  shipment(s),  file 
with  the  (Commission  a  tariff  stating  the 
actual  rate  or  discount  to  be  applied  to 
the  shipment(s).  The  tariff  shall  show  on 
its  title  page  the  term  ACTIVATING 
RANGE  TARIFF  and  shall  refer  to  the 
initiating  range  tariff  (previously 
established  under  paragraph  (b)  of  this 
section)  as  a  control  tariff.  (2)  Issue 
activating  range  tariffs  in  the  carrier's 
own  name,  immediately  followed  by  the 
carrier's  code  and  the  characters  "6R"; 
immediately  under  this  designation 
shall  be  shown  the  actual  date  of  filing 
with  the  Commission  (which  shall  serve 
as  the  date  on  which  the  tariff  becomes 
applicable  for  traffic  moving  subsequent 
to  the  filing  thereof). 

Example:  ICX:  ABCD  6R 
Filed:  7/1/93 

Each  page  of  the  activating  range  tariff 
(if  comprised  of  more  than  one  page) 
shall  show  this  same  information.  Each 
page  shall  be  sequentially  numbered 


with  the  final  page  stating  "end" 
following  the  last  page  number. 

(3)  Show  on  the  title  page  of  eech 
activating  range  tariff  a  specific  date  off 
expiration,  which  shall  not  exceed  7 
days  from  the  date  of  the  tarifTs  filing. 
In  the  event  a  carrier  fails  to  deaigoate 
an  expiration  date,  the  tariff  shaifexpira 
7  days  bom  the  date  of  filing. 

(4j  Identify  the  specific  traffic  to  be 
accorded  service  under  the  stated  rate  or 
discount  with  whatever  information  is 
needed  to  specifically  identify  the 
intended  shipments,  but  in  any  event  at 
a  minimum  identifying  either  (a)  the 
shipper's  name,  or  (b)  the  commodity 
description  and  origin  and  destination 
points. 

(5)  File  one  copy  of  each  activating 
range  tariff  with  the  Commission  by 
hand  or  by  "fax"  transmission  to  (phone 
number(s)  to  be  determined);  to  avoid 
the  necessity  of  filing  a  separate 
transmittal  letter  (see  $  1312.4(b)  of  diis 
part),  the  title  page  of  every  activating 
range  tariff  shall  provide  the  name,  title 
and  phone  number  of  the  party 
authorized  to  submit  the  publication  for 
filing  with  the  Commission. 

(d)  Except  as  expressly  provided  in 
this  section,  range  tariffs  are  subject  to 
the  provisions  of  $§  1312.1  through 
1312.40  of  this  part. 

Decided:  August  8. 1993. 

By  the  Canunission:  Chainnan  McDonald. 
Vice  Chainnan  Simmons,  Commissionen 
Phillips.  Philbin,  and  Waldea.  Commissioner 
Walden  commented  with  a  separate 
expression.  Conunissioner  Phillips  disaantod 
with  a  separate  expression. 

Sidney  L  Strickland,  |r., 

Secnlary. 

IFR  Doc.  93-19002  Filed  S-e-OS;  8:45  an) 
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49  CFR  Part  1312 

[Ex  Psrta  No.  MC-211] 

Revision  of  Tariff  Regulation*— 
Indexes 

AGENCY:  Interstate  CommeiO) 

Commission  (ICC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  ICC  is  proposing  to 
require  tariffs  to  contain  indexes,  unless 
the  information  in  the  tariff  is  arranged 
in  a  pattern  readily  discernible  to  tariff 
users.  Because  many  tariffs  now  on  file 
contain  thousands  of  pages  but  no 
indexes,  the  rates  applicable  to 
particular  shipments  can  be  difficult  (or 
virtually  impossible)  to  determine. 
Indexes  will  improve  the  public's  ability 
to  determine  the  rates  which  ara 
contained  in  the  tariffs  and  which  ere  ^ 
therefore  applicable  by  law. 
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MTO:  Comments  are  due  on  September 
8. 1993. 

AOOncsscs:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC-211  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  Washington.  DC 
20423. 

FOR  FURTHER  MFORMATION  CONTACT! 
Larry  Herzig  (202)  927-5180  or  Charles 
E  Langyher  (202)  927-5160.  (TDD  for 
hearing  impaired  (202)  927-5721.] 

SUPPLEMBITARY  MFORMATION:  In  an 
Advance  Notice  of  Proposed 
Rulemaking  issued  at  58  FR  3529 
Oanuary  11, 1993),  the  Commission 
requested  public  comment  on  whether 
to  require  indexes  for  tarifb.  The 
Commission  has  now  concluded  that 
some  indexing  reouirement  is  necessary 
if  the  public  is  to  have  practical  access 
to  tariff  information,  and  is  proposing  a 
rule  requiring  indexes  where  the  tariff 
information  is  not  otherwise  arranged  in 
a  readily  discernible  pattern.  The  public 
is  requested  to  comment  on  (1)  the 
proposed  rule  itself,  (2)  the  frequency  of 
index  updating  that  should  be  required, 
(3)  the  implications  of  possible 
electronic  tariff  filing,  (4)  the 
appropriate  transition  time  required  for 
complying  with  the  indexing 
requirement,  (5)  oxir  regulatory 
flexibility  findings  (discussed  below), 
and  (6)  any  other  matters  relevant  to  the 
indexing  proposal. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available-through  TDD  services  (202) 
927-5721.) 


Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C  605(b),  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact,  which  would 
consist  of  the  costs  of  publishing 
indexes,  would  not  be  significant. 
Carriers  already  are  required  by  statute 
to  file  tarif&  containing  rates  and  other 
terms  of  service.  The  new  rule  would 
merely  require  carriers  to  file  indexes 
for  materials  they  are  already  obliged  by 
law  to  prepare.  Moreover,  the  economic 
impact  would  be  mitigated  by  the  fact 
that  (1)  many  carriers  probably  already 
prepare  internal  indexes  for  their  own 
use,  (2)  carriers  would  not  have  to 
provide  indexes  if  the  information  in 
their  tariff  is  arranged  in  a  pattern  that 
is  easily  discernible,  and  (3)  the 
proposed  rule  is  flexible,  allowing  a 
carrier  to  choose  an  index  that  best 
accords  with  the  carrier's  preferred  tariff 
format.  For  these  reasons,  although 
indexing  would  admittedly  require 
additional  carrier  expense  by  what  is 
potentially  a  substantial  number  of 
small  entities  (because  all  small 
trucking  companies  will  have  to 
comply),  the  economic  impact  is 
unlikely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  Quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers,  Moving  of  household 
goods,  Pipelines,  Tariffs. 

Decided:  July  23. 1933. 
By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 


Phillips,  Philbin,  and  Walden.  Commissioner 
Phillips  commented  with  a  separate 
expression.  Commissioner  Philbin  concurred 
in  part  and  dissented  in  part  with  a  separate 
expression.  Coounissioner  Walden  dissented 
with  a  separate  egression. 
Sidney  L.  Strickland. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  X  of  title  49  of  the  Code 
of  Federal  Regulations,  part  1312  as  set 
forth  below. 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  RUNG 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  40  U.S.C  10321  and  10762;  S 
U.S.C  533. 

2.  In  $  1312.13,  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and  a 
new  paragraph  (a)(2}  is  added  to  read  as 
follows: 

f  1312.13    Contents  of  tariffs. 

(a)  •  •  • 

(2)  Tariff  information  must  be 
presented  in  a  way  that  facilitates  the 
determination  of  the  prices  and  services 
offered,  and  the  related  classifications, 
rules,  and  practices.  When  information 
within  a  tariff  is  not  arranged  in  a 
pattern  readily  discernible  to  tariff 
users,  indexes  of  the  exact  location  of     - 
such  information  (by  item  number,  rule 
number,  page  number,  etc.)  shall  be 
provided.  The  Commission  reserves  the 
right  to  require  reissue  or  amendment  of 
any  tariff  which  does  not  satisfy  these 
standards. 
•        •        •        •        * 

(FR  Doc.  93-19003  Filed  8-6-93;  8:45  am] 
■N.UNO  cooe  7ns-st-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
oommittae  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Office  of  the  Secretary,  USDA. 

ACTION:  Notice  of  revision  of  Privacy  Act 
systems  of  records. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agricuhure  (USDA)  is  amending  one  of 
its  Privacy  Act  Systems  of  Records, 
USDA/FmHA-1,  "Applicant,  Borrower, 
Grantee  or  Tenant  File." 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  October  8, 1993. 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  the  contact  person  listed  below  on  or 
before  September  8, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Dorothy  Hinden,  Freedom  of 
Liformation  Officer,  General  Services 
Staff,  Farmers  Home  Administration 
(FmHA),  USDA,  Room  6847.  South 
Building,  Washington,  DC  20230; 
Telephone:  (202)  720-9638. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to  amend  the 
system  of  records  entitled,  "USDA/ 
FmHA-1  Applicant,  Borrower,  Grantee, 
or  Tenant  File."  "Categories  of  records 
in  the  system"  is  modified  to  include 
appraisals.  This  revision  also  clarifies 
which  information  contained  in  the 
system  will  be  released  to  the  recipients 
under  the  routine  uses. 

Stylized  language  has  been  utilized 
for  three  routine  uses:  (1)  To  the 
Department  of  Justice  for  use  in 
litigation,  (2)  for  other  disclosures  in 
litigation,  and  (3)  for  law  enforcement 
purposes. 

Hie  footnotes  are  no  longer  applicable 
under  the  routine  uses. 


The  notice  has  been  amended  to 
delete  four  routine  uses  because  they  are 
no  longer  needed: 

1.  "Referral  of  information  *  *  •  for 
statistical  reports  and  news  releases 
citing  borrowers'  progress." 

2.  Referral  to  employers  *  *  *  to 
determine  repayment  ability  and 
eligibility  for  FmHA  programs  and 
benefits." 

3.  "Referral  of  commercial  credit 
information  *  *  *  to  make  the 
information  publicly  available." 

4.  "Referral  to  a  court  *  •  *  in  the 
course  of  discovery  •  *  *  necessary  to 
the  proceeding." 

Accordingly,  USDA  amends  the 
FmHA  System  of  Records.  USDA/ 
FmHA-1  "Applicant.  Borrower,  Grantee 
or  Tenant  File.  USDA/FmHA," 
pubUshed  in  its  entirety  in  58  FR  6105. 
January  26. 1993. 

Signed  at  Washington,  DC.  on  July  23, 
1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

USOA/FmHA-1 

SYSTEM  NAME: 

Applicant,  Borrower,  Grantee  or 
Tenant  File.  USDA/FmHA. 


CATEQOniES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  files  containing 
applicants',  borrowers',  grantees', 
tenants',  and  their  respective  household 
members'  characteristics,  such  as  gross 
and  net  income,  sources  of  income, 
capital,  assets  and  liabilities,  net  worth, 
age,  race,  number  of  dependents,  marital 
status,  reference  material,  farm  or  ranch 
operating  plans,  and  property 
appraisals.  The  system  also  includes 
credit  reports  and  personal  references 
from  credit  agencies,  lenders, 
businesses,  and  individuals.  In  addition, 
a  running  record  of  observation 
concerning  the  operations  of  the  person 
being  financed  is  included.  A  record  of 
deposits  in  and  withdrawals  from  an 
individual's  supervised  bank  account  is 
also  contained  in  those  files  where 
appropriate.  In  some  County  Offices, 
this  record  is  maintained  in  a  separate 
folder  containing  only  information 
relating  to  activity  within  supervised 
bank  accounts.  Some  items  of 
information  are  extracted  from  the 
individual's  file  and  placed  in  a  rard 
file  for  quick  reference. 


ROUTME  USES  OF  RECOMN  MAMTAMEO  M  TME 
SYSTEM.  MCLUDSM  CATEQOMES  OF  USERS  AND 
THE  FURPOSES  OF  SUCH  USES: 

1.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

3.  Disclosure  may  be  made  of  names, 
home  addresses,  social  security 
numbers,  and  financial  information  to 
business  firms  in  a  trade  area  that  buy 
chattel  or  crops  or  sell  them  for 
commission.  This  is  in  order  that  FmHA 
may  benefit  from  the  purchaser 
notification  provisions  of  section  1324 
of  the  Food  Security  Act  of  1985  (7 
U.S.C.  163(e)).  The  Act  requires  that 
potential  purchasers  of  farm 
commodities  must  be  advised  ahead  of 
time  that  a  lien  exists  in  order  for  the 
creditor  to  perfect  its  Uen  against  such 
purchases. 

4.  Disclosure  of  the  name,  home 
address,  and  information  concerning 
default  on  loan  repayment  when  the 
default  involves  a  security  interest  in 
tribal  allotted  or  trust  land.  Pursuant  to 
the  Cranston-Gonzales  National 
Affordable  Housing  Act  of  1990  (42 
U.S.C.  12701  et seq.),  liquidation  maybe 
pursued  only  after  offiering  to  transfer 
the  account  to  an  eligible  tribal  member, 
the  tribe,  or  the  Indian  Housing 
Authority  serving  the  tribe(8). 

5.  Referral  of  names,  home  addresses, 
social  security  numbers,  and  financial 
information  to  a  collection  or  servicing 
contractor,  financial  institution,  or  a 
local.  State,  or  Federal  agency,  when 
FmHA  determines  such  referral  is 
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appropriate  for  servicing  or  ooUKting  • 
the  bcHTower's  account  or  has  provided 
for  in  contracts  with  servicing  or 
collection  agencies. 

6.  It  shall  be  a  routine  use  of  the 
recwds  in  this  system  of  records  to 
disclose  them  ia  e  proceeding  before  a 
court  or  ediudioetiv*  body.  When:  (a) 
The  agency  or  asy  conponeot  tfaeraol; 
or  (b)  any  eoiployeeof  the  egency  in  his 
or  her  offidaf  capacity:  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  ^reod  to  represent  the  employee;  or 
(d)  Um  United  SMm  is  a  party  to 
litigalioB  or  has  ea  interest  in  such 
litigation,  and  by  oareful  review,  the 
agency  detennines  that  the  records  are 
both  relevant  end  neceasaiy  to  the 
litiaatioii.  provided,  howevar.  that  ia 
each  case,  die  apaqr  determines  thatt 
disdosure  of  the  racnds  is  e  use  of  the 
failDnnaliQn  amteinwri  in  the  records 
that  is  corapatMe  with  the  purpose  for 
which  the  agency  orflected  the  records. 

7.  SeisRBi  of  name,  home  address, 
and  finencial  inlormation  for  selected 
borrowers  to  finanrial  oonsukants, 
advisors,  kmding  institutions,  j 
packagers,  agents,  and  private  Or 
commerdel  credit  sources,  when  FraHA 
detannines  such  referral  is  appropriate 
to  encourage  the  borrower  to  refinance 
their  FteHA  indebtedness  as  required  by 
Title  V  of  the  Housing  Act  of  1949,  as 
amended  (42  U.S.C  1471). 

6.  Referral  of  legally  enforceable  debts 
to  the  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS),  to  be 
offset  against  any  tax  refund  that  may 
become  dne  the  debtor  for  the  tax  year 
in  which  die  referral  is  made,  in 
accordance  with  die  IRS  regulations  at 
26  CFR  3tn.6402-6T,  Offset  of  Past  Due 
Legally  Enforceable  Debt  Against 
Overpayment,  and  under  the  authority 
contained  in  31  U.S.C  3720A. 

9.  RefiBTral  of  information  regarding 
indebtedness  to  the  Defense  Manpower 
Data  Center.  Department  of  Defense,  and 
the  United  States  Postal  Service  for  the 
purpose  of  conducting  computer 
matching  programs  to  identify  and 
locale  individuals  receiving  Federal 
salary  or  benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Govemmeot  under 
certain  programs  administered  by  the 
FmHA  in  order  to  collect  debt  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (5  U.S.Q  5514)  by  voluntary 
repayment,  administrative  or  salary 
ofEset  procedures,  or  by  collection 
agencies.  I 

10.  Referral  of  names,  home  I 
addresses,  and  financial  infcHrnation  to 
lending  institutitms  wbeo  FmHA 
doterminee  the  individual  may  be 


financially  capable  of  qualifying  for 
credit  with  or  without  a  guarantee. 

11.  Disclosure  of  names,  home 
addresses,  social  security  numbers,  and 
financial  information  to  lending 
institutions  that  have  a  lien  against  the 
same  property  as  F^HA  for  the  purpose 
of  the  collection  of  die  debt.  These  loans 
can  be  under  the  direct  and  guaranteed 
loan  programs. 

12.  Referral  to  private  attorneys  under 
contract  widi  either  FmHA  or  with  the 
Departmeat  of  Justice  for  the  purpose  of 
foreclosure  and  possession  actions  and 
collection  of  past  due  accoimts  in 
connection  with  FmHA. 

13.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  oCBcial 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employer,  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  Utigatioo.  and  by 
careful  review,  the  agency  detennines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigatioo  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compadble  with  the  purpose  for  which 
the  agency  collected  the  records. 

14.  Referral  of  names,  home 
addresses,  social  security  numbers,  and 
financial  information  to  the  Department 
of  Hou^ng  and  Urban  Development 
(HUD)  as  a  record  of  location  utilized  by 
Federal  agencies  for  an  automatic  credit 
prescreening  system. 

15.  Referral  of  names,  home 
addresses,  sodal  security  numb«s,  and 
financial  infiormation  to  the  Department 
of  Labor,  State  Wage  Information 
Collection  Agencies,  and  other  Federal, 
State,  and  local  agencies,  as  well  as 
those  responsible  for  verifying 
information  fiuni^ed  to  qualify  for 
Federal  benefits,  to  conduct  wage  and 
benefit  matching  through  manual  and/or 
automated  means,  for  the  purpose  of 
determining  compliance  with  Federal 
regulations  and  appropriate  servicing 
actions  against  those  not  entitled  to 
program  benefits,  including  possible 
recovery  of  improper  benefits. 

16.  Refmal  of  names,  home 
addresses,  and  financial  infermation  to 
financial  consultants,  advisors,  or 
imderwritsrs.  when  FmHA  detennines 
such  referral  is  approprvte  for 
developing  packaging  and  marketing 


strategies  involving  the  sale  of  FmHA 

loan  assets. 


(PR  Doc.  93-18994  Filed  S-6-93: 8:45  am] 
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Animal  and  Piani  Haatth  Inspaction 
Servloa 

[Docket  No.  n-004-l] 

AvallabUUy  el  Envtronmantal 
Assesamenta  and  Finding*  of  No 
Significant  [ 


agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

StiMMARY:  We  are  advising  the  public 
that  five  environmental  assessments  and 
findings  of  no  significaat  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  ellow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  presmt  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  Based  tm  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Sovice  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES;  Copies  of  the  envinxunental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  MPORMATION  CONTACT: 
Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Bekxest  Roed.  HyaUsville.  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clajlon  Givens  at  the  same  addr«ss. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INP0RMAT10N:  The 
reguletions  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
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oiganisms  and  products  that  aie  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 


necessary,  an  environmental  impact 

statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 

TIated  article  (see  52  FR  22906). 
the  course  of  reviewing  eadi  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  applicaticm 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 


environment.  The  environmental 
assessmnats  and  findings  of  no 
significant  impact,  whidi  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Date  issued 

Oganisma 

Held  test  looe- 
tlon 

9^-175-01,  renewal 

CalgerM,  incorporated  

07-02-93 
07-12-93 
07-12-93 
07-12-93 

07-12-93 

Rapeseed  plants  genaOcaily  engineered  to 
express  an  oil  rrKxlification  gene. 

Cucumber  plants  genetfcalfy  engineered  to 
express  resistance  to  cucumber  mosaic 
virus,  watermelon  mosaic  virus  2,  and 
zucchini  yellow  mosaic  vims. 

Peanut  plants  geneticalty  engineered  to  ex- 
press resistance  to  tomato  spotted  wit 
vinjs  and  a  maricar  gene  for  toleranoa  to 
the  phosphinothricin  dass  of  hett>icides. 

Squash  plants  geneticaUy  engineered  to  ax- 
press  resistance  to  cucumber  mosaic 
virus,  watermelon  moeaic  virus,  water- 
melon mosaic  virus  2,  and  zucchini  yellow 
mosaic  virus. 

Squash  plants  genetically  engineered  to  ex- 
press resistance  to  zucchini  yellow  mo- 
saic virus  and  watermelon  mosaic  viois  2. 

CaMfomia. 

Of  permit  91—20^ 
01,  issued  on  10- 
22-91. 
93-074-03  

Upiohn  Cnmpany 

Georgia. 
Florida. 

93-105-02  

University  of  Rorida 

93-1ia-01  . 

New  York  State  Agricultural  Experi- 
ment Station. 

UoiotHi  CoTioanv 

NewYodc. 

93-165-01  

Maryland. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  cm  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274.  August  31, 1979). 


Done  in  Washington,  DC,  this  3rd  day  of 
August  1993. 

Lonnie  |.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  93-18996  Filed  8-6-93;  8:45  am] 
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[Docket  No.  93-093-1] 

Receipt  of  A  Permit  Application  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SiiMMARY:  We  are  advising  the  pubUc 
that  an  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  application 
referenced  in  this  notice,  wiUi  any 
confidential  business  information 
deleted,  are  available  for  pubUc 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
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Independence  Avenue  SW., 
Washington,  DC  between  6  a.m.  and 
4:30  p.m.,  Maadaj  through  Friday, 
except  hotiday*.  Persons  wishing  (o 
inspect  an  appBcation  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  raeding  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  undw  "KM  nMIMEN  MPORMAnON 
COMTACT."  i 

FOR  RIRTHER  MFOHMATXM  CONTACT: 

Dr.  Arnold Foudin, Depu^Diiector, 
Biotechnology  Permits.  BBEP,  APHIS. 


USDA.  room  8S0.  Federal  Building. 
6505  Bekaest  Road.  HyattsviUe.  MD 
20782.  (301)  436-7612. 

aUPfLEMBITMtV  MRMMATION:  The 
reguialioas  in  7  CFR  pert  340. 
"Introduction  of  Organisais  and 
Products  AHand  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Whidi  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 


certain  genetically  anginenod 
organiana  and  products  that  are 
considerad  "regulated  articles."  The 
regulations  eat  forth  pronedures  for 
obtainii^a  penmit  for  the  release  into 
the  enviraomsot  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importAtim  or  interstate  movement 
of  a  regulated  aitide. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  gen^caily  engineered 
organisms  into  the  environment: 


HtftcHtoaHo. 

Applicant 

t}eti  re- 
ceived 

Organisms 

Field  test  location 

07-at-83 

press  sense  or  anti-serwe  deeahjraae  genes,  a 
thioesterase  gene,  and  a  reductase  gene,  for 
ol  modification. 

Georgia. 

93-183-01,  fanewalol 
pennil  92-156-01,  is- 
sued on  0»-23-«. 

Caigene.  liicofponnaa  ... 

UMI 


Done  in  Washiagkoo.  DC.  this  3rd  day  of 
.^ugust  1993.  I 

Lonnie ).  King.  | 

Acting  Administrator,  Animal  and  Phnt 
HealJi  Inspection  Serhce. 
!FR  Doc  93-18995  Filed  8-«-93: 8:45  am] 
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ForMtSorvico 

Appeal  Exemption,  Burgatt  Fir*  Araa 

AGENCY:  Forest  Service.  USDA 
action:  Notice:  Burgett  Fire  Area 
Decision  Administrative  Appeal 
Exemption. 

summary:  On  July  30. 1993,  Lincoln 
National  Forest  Supervisor,  Lee  Poague. 
made  a  decision  to  approve  the  Burgett 
Fire  Rehabilitation  Plan  which  will 
provide  for  rehabilitation  of  the  fire  area 
and  assist  in  restoring  the  forest 
resources  of  the  area  to  pro-fire 
conditions. 

The  4,293  acre  Burgett  Fire  in  new 
Mexico  damaged  timber  and  other 
resources.  The  Lincoln  National  Forest 
has  completed  an  «iviroamental 
analysis  en  the  impact  of  this  wildfire. 
It  will  be  nocassary  to  rehabilitate 
sections  of  the  fire  area  and  recover 
Umber  resources  in  a  short,  emergency 
timeframe  to  minimize  damages  to 
resources  damaged  by  the  fire.  Damaged 
timber  that  is  selected  to  be  harvested 
needs  to  be  removed  within  6  months  or 
the  value  will  decrease  due  to  rapid 
deterioration.  If  the  decision  document 
resulting  from  this  environmental 
analysis  is  appealed  under  36  CFR  part 
it 7,  valuable  time  in  rehabilitation  and 
-'isource  recovery  are  likely  to  be  lost. 


I  have  therefore  determined  that, 
pursuant  to  36  CFR  217.4(a)(ll), 
decisions  involving  rehabilitation  and 
timber  recovery  within  the  Burgett  Fire 
area  are  exempt  from  administrative 
appeal 

Copies  of  the  Environmental 
Assessment  are  available  upon  request 
at  the  Forest  Supervisor's  office.  Federal 
Building.  11th  and  New  York  Ave.. 
Alamogordo.  NM  86310. 
DATES:  This  notice  is  effective  August  9. 
1993. 

ADDRESSES:  Direct  comments  to:  Larry 
Henson,  Regional  Forester,  1570 
Southwestern  Region,  USDA  Forest 
Service.  517  Gold  Avenue.  SW.. 
Albuquerque,  New  Mexico,  87102. 
FOR  RiRTHER  MFORMATION  CONTACT: 
Milo  Larson,  Director.  Timber 
Management.  (505)  842-3240.  Direct 
requests  for  a  copy  of  the  appeal 
regulation  to  Pat  Jackson  at  the  above 
address. 

Dated:  August  2, 1993. 
Arvin  L.  White, 
Acting  Regional  Forester. 
(FR  Doc  93-18920  Filed  8-6-93: 8:45  am) 
BMJJNQ  COOC  SI1«-1t-H 


Polyoxometalate  Bleaching 
ConaortkNn  Notica  of  Intent  To  Form  « 
Consortium 

Program  Description 

Purpose 

The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  is  seeking 
industrial  partners  to  form  a  consortium 
dedicated  to  the  application  of 
polyoxometalate  bleaching  as  a  pulp 


treatment  Process  imder  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986  (15  U.S.C  3710a). 

An  industrial  partner  may  be  a 
Federal  Agency,  university,  private 
business,  nonprofit  organization, 
research  or  engineering  entity,  or 
combination  of  the  above. 

A  summary  of  the  iHt>posed  research 
and  development  is  as  follows: 

(a)  All  aspects  of  pretreatment  prior  to 
application  of  polyoxometalate 
oxidation. 

(b)  All  aspects  of  reactor  design  and 
operating  principles  for  application  of 
the  polyoxometalate  delignifying  and 
bleaching  agents. 

(c)  All  aspects  of  catalyst  recovery  and 
reeeneration  processes. 

(d)  All  aspects  of  pulp  washine. 

(e)  All  systems  for  treatment  of 
sideprodud  and  effluent  streams. 

(f)  All  aspects  of  mill  closure 
procedures. 

(^  All  polyoxometalate  compounds 
intended  for  use  as  oxidation  catal3rsts 
in  pulping  or  bleadiing. 

(h)  All  combinations  of 

f>olyoxometalates  and  oxidants,  the 
alter  including  chemical  oxidants  and 
electrochemical  oxidation  processes. 

(i)  All  aspects  of  bleaching  sequence 
design  that  entail  the  combination  of 
polyoxometalate  stages  with  additional 
acidic,  basic,  and/or  oxidative  stages. 

A  meeting  of  potential  industrial 
partners  will  be  held  October  5  and  6. 
1993,  to  discuss  fcrmation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
technology  to'be  developed  imder  the 
auspices  of  the  consortium.  Attendance 
at  the  meeting  is  open  to  anyone: 
however,  prior  to  attending  thp  meeting. 
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Mch  panoa  aUMxling  miut  be  bouod  by 
a  PiopciaUiy  inloraMtkiB  Di«das«UB 
AflnttHMot  wibich  nqiHBM  that 
proprietary  or  confidential  infennation 
disclosed  at  the  meeting  as  confidential 
be  kept  confidential.  Copies  of  ^ 
qgWMMaaant  may  be  obtained  by  writing 
the  addivss  skowm  below.  Along  with 
the  raquest  for  a  copies  of  the 
agreenaBt.  the  fequealer  amat  provide 
the  legal  name  of  the  entity  "»Ai»g  ^ 
request  and  the  name(s)  of  the  person(s) 
who  will  represent  the  entity. 

The  FPL  Grants  aad  Agraements 
Officer  will  negotiate  cmd  enter  into 
Cooperative  Research  and  Development 
Agreements  (CRAOAs)  with  individual 
members  of  the  consortium  .The 
CRADAs  will  provide  for  statements  of 
the  nHituaUty  of  interest  of  the  parties, 
the  actions  to  be  performed  by  the 
pardes  which  coatribate  to  the  research 
and  developBient,  and  the  disposition  of 
intellectual  property  rights  wising  torn 
the  veseardi.  It  is  anticipated  that  each 
CRADA  will  provide  the  industrial 
partner  with  a  right  of  first  rehisal  to 
negotiate  for  a  nonexdusiwe,  a  partially 
exclusive,  a  co-exclusive,  or  an 
exclusive  license  to  the  technology 
derived  firom  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

The  execution  of  a  CRADA  does  not 
commit  or  obligate  the  United  States  in 
any  way  to  provide  further  support  of  a 
project  or  any  portion  thereof  other  than 
as  provided  £or  in  the  CRADA. 

The  address  to  obtain  a  Proprietary 
Information  Disclosure  Agreement  or 
sample  CRADA  is:  John  G.  Badihuber. 
Grants  and  Agreements  Officer,  USDA. 
Forest  Service.  Forest  Products 
Laboratory,  One  Gifford  Pinchot  Drive. 
Madison.  WI 53705-2398. 

Done  at  Madison.  WI.  on  }uly  27. 1993. 

Acting  Director. 

IFR  Doc.  93-19018  Filed  8-6-93:  8:45  ami 
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Enzymatic  Oainklng  of  Recycled  Fibere 
Correction  <rf  Noliee  of  talent  to  form 
oConeortiuM 

Program  Description 

Purpose 

The  USDA.  Forest  Service.  Forest 
Products  Laboratory  (FPL)  announced 
the  formatioa  of  •  consortium  dedicated 
to  the  enzynwtic  deinking  of  recjrdad 
fibers  under  flie  eudrarity  of  die  Federal 
Transfer  Act  in  the  Federal  Regiaier. 
Vol.  58,  No.  134  dated  Thursday.  )uly 
IS.  1993.  (58  FR  38115).  The  notice 
indicati^  a  meeting  of  potential 


industrial  partners  mould  be  held  on 
August  24. 1903.  to  discuas  the 
forroattoo  of  the  oooaoitium.  the  pcesenl 
status  of  the  todmokigy,  M»d  the 
anticipated  tadmology  to  be  devek>ped 
under  the  auspices  of  tlra  consortiuio. 
The  date  of  the  meeting  bu  been 
changed  from  August  24. 1993.  to 
Aagnst  26  nd  27. 1993.  All  other 
information  remains  as  stated  io  the 
originai  annonnceraent 

Done  at  Madison.  WI.  on  July  27. 1993. 
JCanaalhS.: 


Acting  Director. 

(FR  Doc  93-19017  Filed  8-6-93;  8:45  ami 
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Timbor  Bridge  Research  Joint  Verrture 
Agreements;  Sondtation  of 
Applications  and  Appllcetion 
Guidelines 

Pragraai  Descriptioa 

PuqfMse 

The  Federal  Highway  Adminisbation 
and  (he  USDA,  Forest  Service.  Forest 
Products  Leboratory  (FPL),  are  woilEing 
cooperatively  under  Pub.  L.  102-240. 
The  Intermodal  Soffaoe  Transportation 
Efficiency  Act  (ISTEA)  of  1991.  oti 
Research  for  the  development  of  wood 
in  transportation  structures. 

The  FTL  is  now  inviting  proposals  for 
specific  areas  (rfthe  research  under  the 
authority  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  3318(b)  and  will  award 
competitive  Researdi  Joint  Venture 
Agreements  for  cooperative  researdi 
related  to  wood  in  transportation 
structures.  The  specific  research  areas 
are  stated  within  this  announcement. 

Eligibility 

Proposals  may  be  submitted  by  any 
Federal  Agency,  university,  private 
business,  nonprofit  organization,  or  any 
research  or  engineering  entity. 

An  applicant  must  qualify  as  a 
responsible  applicant  in  order  to  be 
eligible  for  an  award.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
following  standards: 

(a)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  tfarou^  subagreement(s))  or 
contracts: 

(b)  Ability  to  comply  wiA  the 
proposed  or  required  completion 
schedule  for  the  project: 

tc)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 


accoontability  end  contRrf  of  all  funds. 
property,  and  other  asaets; 

(d)  SatisCactoiy  record  of  inlagrky. 
iudgoMnt.  end  parfacmaoca,  includii^, 
in  particular,  any  prior  performanoe 
under  grants,  a^eenamts,  and  contracts 
from  the  Federal  govenunent;  and 

(e)  Otherwise  be  qualified  and  eligible 
to  receive  an  award  under  the 
applicaUe  Law«  and  regulations. 

*  — 21^1.1-  y,-— J£—  - 

«mTVllHDlV  rwBOnBE 

Available  funding  is  shown  under  the 
specific  research  areas,  below.  The  FPL 
will  reimburse  the  cooperator  not-to- 
axceed  eighty  percent  (80%)  of  the  total 
cost  of  the  research.  The  proposing 
entity  may  contribute  the  indirect  costs 
as  its  portion  of  the  total  cost  of  the 
research.  Indirect  coats  will  not  be 
reiroftnused  to  State  Cooperative 
Institutions.  State  Cooperative 
Institutions  are  designated  by  the 
following: 

(a)  The  Act  of  July  2. 1862  (7  U.S.C. 
,  301  and  the  fbHowing},  commonly 

known  as  the  First  Morrill  Act, 

(b)  The  Act  of  August  30. 1890 17 
U.S.C  321  and  the  following), 
commonly  known  as  the  Second  Morrill 
Act,  inchiiding  Ae  Tuskegee  Iirstrtute; 

(c)  Tlie  Act  of  Mardi  2. 1887  (7  U.S.C. 
361a  and  the  fiollowing),  commonly 
known  as  the  Hatch  Act  of  1887; 

(d)  The  Act  of  May  8.  1914  (7  U.S.C. 
341  and  the  following),  commonly 
known  as  the  Smith-Lever  Act; 

(e)  The  Act  of  October  10, 1962  (16 
U.SXI  582a  and  the  following), 
commonly  known  as  the  Mclntire- 
Stennis  Act  of  1962;  and 

({)  Sections  1429  through  1439 
(Animal  Health  and  Disease  Research), 
sections  1474  through  1483  (Rangeland 
Research)  of  Public  Law  95-113,  as 
amended  by  Public  Law  97-98. 

Definitions 

(a)  Grants  and  ^reemmits  Officer 
means  the  Grants  and  Agreements 
Officer  of  the  FPL  and  any  other  officer 
or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  tie  delegated. 

(b)  Awarding  Official  means  the 
Grants  and  Agreements  Officer  and  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom  the 
authority  to  issue  or  modify  awards  has 
been  delegated. 

(c)  Budget  Period  means  the  interval 
of  time  (usually  twelve  months)  into 
which  the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(d)  Department  or  USDA  means  the 
U.S.  Department  of  Agriculture. 

(e)  Research  Joint  Venture  Agreement 
means  the  award  by  the  Grants  and 
Agreements  Officer  of  his/her  designee 
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to  a  cooperator  to  assist  in  meeting  the 
costs  of  conducting,  for  the  benefit  of 
the  public,  an  identified  project  which 
is  intended  and  designed  to  establish, 
discover,  elucidate,  or  confirm 
information  or  the  imderlying 
mechanisms  relating  to  a  research 
problem  area  identified  herein. 

(f)  Cooperator  means  the  entity 
designated  in  the  Research  Joint  Venture 
Agreement  award  document  as  the 
responsible  legal  entity  to  whom  a 
ReMarch  Joint  Venture  Agree^ient  is 
awarded. 

(g)  Methodology  means  the  project 
approach  to  be  followed  to  carry  out  the 
project. 

(h)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and/or 
experience  in  particular  scientific  or 
tedmical  field  to  give  expert  advice  on 
the  technical  merit  of  grant  applications 
in  those  fields. 

(i)  Principal  Investigator  means  an 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project,  as  designated  by  the  cooperator 
in  the  application  and  approved  oy  the 
Grants  and  Agreements  Officer. 

(j)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  areas  identified  herein. 

(k)  Project  Period  means  the  total  time 
approved  by  the  Grants  and  Agreements 
Officer  for  conducting  the  proposed 
project  as  outlined  in  an  approved 
application  or  the  approved  portions 
thereof. 

(1)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  of  the  subject  field.  Areas: 
Proposals  are  currently  being  solicited 
in  the  following  areas: 

(a)  Problem  Area  I:  Guidelines  for  the 
Development  of  Waterproof  Asphalt 
Wearing  Surface  Systems  for  Timber 
Bridge  Decks:  To  develop  waterproof 
asphalt  wearing  surface  systems  for 
timber  bridge  decks  and  to  develop  a 
comprehensive  handbook  for  the  design, 
application,  and  maintenance  of  asphalt 
wearing  surfaces  for  timber  bridge 
decks.  Total  estimated  cost  of  the 
research:  $182,500;  estimated  Federal 
funding:  $146,000. 

(b)  Problem  Area  II:  Economics  of 
Timber  Bridges:  To  determine  the 
comparative  initial  cost,  service  life,  and 
Ufa  cycle  cost  of  various  types  of  timber 
bridge  superstructures,  exclusive  of 
those  constructed  under  the  Forest 
Service  or  Federal  Highway 
Administration  demonstration  bridge 
programs,  compared  to  superstructures 
constructed  of  other  materials.  Total 
estimated  cost  of  the  research:  $112,500; 
estimated  Federal  funding:  $90,000. 


(c)  Problem  Area  ID:  Moisture 
Protection  for  Timber  Bridges:  To 
develop,  refine,  and/or  evaluate  a 
variety  of  coatings  and  coverings  for 
protecting  bridge  members  from 
moisture.  Total  estimated  cost  of  the 
research:  $43,750;  estimated  Federal 
funding:  $35,000. 

(d)  Problem  Area  IV:  Treatability  of 
Heartwood:  (i)  To  develop  a 
comprehensive  literature  review  of  the 
composition,  treatability,  and 
subsequent  durability  of  heartwood, 
with  principle  emphasis  on  U.S.  wood 
species  likely  to  be  used  for  the 
construction  of  transportation 
structures;  (ii)  to  analyze  available 
information  and  identify  the  cost  critical 
needs  for  improving  the  long-term 
durability  of^wood  members  with 
heartwood;  (iii)  to  identify  those 
combinations  of  species  and 
technologies  that  seemingly  have  the 
greatest  potential  for  improving  the 
treatability  of  heartwood  in  species 
ourently  considered  refractory;  (iv)  to 
develop  recommendations  for  research 
initiatives  which,  if  successful,  will 
yield  significant  advancements  in  either 
product  durability  or  treating 
methodology;  (v)  to  develop 
recommendations  for  research  that  have 
high  probability  for  success  and  will 
contribute  incremental  gains  in  either 
product  durability  or  treating 
methodology.  Total  estimated  cost  of  the 
research:  $89,375;  estimated  Federal 
funding:  $71,500. 

(e)  Problem  Area  V:  Standard  Plans 
and  Specifications  for  Timber  Bridge 
Substructures  and  Box  Culverts:  To 
develop  standard  plans  and 
specifications  for  several  or  all  of  the 
following  timber  systems:  pile 
abutments,  post  and  sill  abutmentsr<7ib 
abutments,  pile  bents  fi^me  bents,  and 
box  culverts.  Total  estimated  cost  of  the 
research:  $83,750;  estimated  Federal 
funding:  $67,000. 

(f)  Problem  Area  VI:  Development  of 
Sound  Barriers:  To  investigate  and 
develop  wood  applications  for  soimd 
barriers.  Total  estimated  cost  of  the 
research:  $111,250;  estimated  Federal 
funding:  $89,000. 

(g)  Problem  Area  VH:  Shear  Strength 
of  Sawn  Lumber  Beams:  To  develop  and 
present  solutions  to  the  following 
problem  areas:  (i)  Define  ranges  or 
typical  sizes  of  checks  and  splits  that 
are  found  in  timber  members  of  the 
sizes  commonly  used  in  bridge 
construction;  (ii)  develop  and 
experimentally  verify  shear  design 
criteria  for  unsplit  beams  based  on 
relationship  between  beam  size,  ASTM 
shear  block  test  results,  and  shear 
strength,  and  compare  this  relationship 
to  that  found  in  recent  research  for 


unsplit  glued  laminated  timber  beams. 
Total  estimated  cost  of  the  research: 
$168,750;  estimated  Federal  funding: 
$135,000. 

Programmatic  Contact 

For  additional  information,  contact 
John  G.  Bachhuber,  USDA,  Forest 
Service.  Forest  Products  Laboratory. 
One  Giffbrd  Pinchot  Drive,  Madison.  WI 
53705-2398. 

Propoaal  Preparation 

Application  Materials 

An  Application  Kit  and  a  copy  of  this 
solicitation  will  be  made  available  upon 
request.  The  kit  contains  detailed 
information  on  each  Problem  Area, 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  agreement  applications. 
Copies  of  the  Application  Kit  and  this 
solicitation  may  be  requested  fiom: 
Grants  and  Agreements,  USDA,  Forest 
Service,  Forest  Products  Laboratory, 
One  Gifford  Pinchot  Drive,  Madison,  WI 
53705-2398,  Telephone  Number  (608) 
231-9282. 

Proposal  Format 

(a)  Proposal  Cover  Page 

(1)  Form  CSRS-661.  Application  for 
Funding,  must  be  completed  in  ita 
entirety.  The  program  to  which  you  are 
applying  is  "Wood  in  Transportation 
Structures."  The  Program  Numbers  and 
Areas  are  shown  above. 

(2)  One  copy  of  Form  CSRS-661  must 
contain  the  pen-and-ink  signatures  of 
the  proposing  Principal  Investigators) 
and  the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
appUcant  entity's  time  and  other 
relevant  resources.  Investigators  who  do 
not  sign  the  cover  sheet  will  not  be 
listed  on  the  awards  doaunenta  in  the 
event  an  award  is  made. 

(b)  Project  Summary 

Each  proposal  must  contain  a  project 
summary  which  may  not  exceed  2 
single-  or  double-spaced  pages  in 
length.  This  summary  is  not  intended 
for  the  general  reader;  consequently,  it 
may  contain  technical  language.  The 
project  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on: 

(1)  Overall  project  goal(s)  and 
supporting  objectives;  and 

(2)  Plans  to  accomplish  project 
goal(s). 

(c)  Project  Description 

The  specific  aims  of  the  project 
description  may  not  exceed  15  single-  or 
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double-spaced  pages  and  must  contain 
the  following  components: 

(1)  Introduction.  A  clear  statement  of 
the  kmg-tenn  goatts)  and  supporting 
objectives  of  the  proposed  project 
mould  preface  the  project  lieecription. 
The  most  significant  published  works  in 
the  field  under  consideration,  induding 
work  of  key  project  persoanal  on  the 
current  proposal,  sbwild  be  nviewad. 
All  work  cited,  including  that  of  key 
personnel,  should  be  dtsd. 

(2)  Experimental  Plan.  The 
hypotheses  or  Questions  being  asked 
and  the  methodology  to  be  applied  to 
the  proposed  project  should  oe  stated 
explicitly  and  must  include: 

(i)  A  description  of  the  investigations 
and/or  experiments  proposed  and  the 
sequence  ia  which  the  investigations 
and/or  experiments  an  to  be  performed: 

(ii)  Techniques  to  be  used  in  carrying 
out  the  proposed  furoject,  including  the 
feasibility  of  the  techniques; 

(iii)  Rmults  eicpected; 

(iv)  Means  by  whkii  expwiraental 
data  wiU  be  itftetpreted  or  analyzed; 

(v)  PitMls  that  may  be  encountered; 

(vi)  Limitations  to  proposed 
procedures;  end 

(vii)  Tentative  schedule  for 
conductiiq  major  steps  involved  in 
these  investigation/experiments. 

In  describing  the  experimental  plan, 
the  applicant  must  explain  fuUy  any 
materials,  procedures,  situations,  or 
activities  that  may  be  hazardous  to 
p««onnel  (whether  or  not  they  are 
directly  related  to  a  particular  phase  of 
the  proposed  project],  along  with  an 
outline  of  precautions  to  be  exercised  to 
avoid  or  mitigate  the  effects  of  such 
hazards. 

(d)  Facifities  and  Equipment 

All  facilities  and  major  items  of 
equipment  that  are  available  for  use  or 
assignment  to  the  proposed  research 
project  during  the  requested  period  of 
support  should  be  described.  In 
addition,  items  of  none^qMnd^e 
equipmeirt  necesaaiy  to  conduct  and 
successfully  conclnds  the  proposed 
project  should  be  listed. 

(e)  Collaborative  Anangements 

If  the  aatare  of  the  proposed  project 
requires  coUabosBtian  or  subcontFactual 
artangMBMits  with  either  saentists, 
coiporations,  organizations,  ageacies,  or 
entities,  the  applicant  must  identify  the 
collaboratar/suboontmotor  and  provide 
a  full  explaaati^  of  the  natore  of  the 
relationsh^.  Evidence  (i.e^  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  tfaat  the  collaborator 
have  agreed  to  render  this  service. 


(f)  Vitae,  Publications,  and  Conflicts  of 
Interest  Lists 

CMniculum  Vitae.  A  curricuhun  vitae 
should  be  included  lor  eadi  key  parson 
associated  with  the  pro  ject.  The  vitae 
must  be  limited  to  a  presentation  of 
credentials  related  to  the  study,  and 
must  be  no  more  than  two  pages  each 
in  lenotti.  excluding  publications  list(s). 

Publiaatioos  lists.  A  chronological 
list  of  all  publications  in  referenced 
journals  ouring  the  past  five  years, 
including  those  in  press,  must  be 
provided  for  each  key  project  person  for 
whom  a  curriculum  vitae  is  provided. 
The  list  should  follow  a  fonnat  used  in 
journals.  In  cases  where  key  individuals 
do  not  publish  in  journals,  a 
chronological  list  of  work  for  the  past 
five  years  may  be  provided  in  lieu  of  the 
list  of  publications. 

Connicts  of  Interest  list.  To  assist 
program  staff  in  excluding  irom 
proposal  review  individuals  who  have 
conflicts  of  interest  with  project 
personnel,  a  lift  of  the  following 
individuals  should  be  appended  far 
each  project  person: 

(1)  Collaborators  on  research  projects 
within  the  past  five  years; 

(2)  Co-euthors  on  publications  issued 
within  the  past  five  years; 

(3)  Thesis  or  postaoctoral  advisors 
within  the  pest  five  years;  and 

(4)  Graduate  students  or  postdoctoral 
associates  within  the  past  five  years. 

(g)  Budget 

A  detailed  budget  is  required  for  each 
year  of  lequestBd  support.  In  addition, 
a  summary  budget  is  required  detailing 
requested  support  for  the  overall  project 
period.  Form  CSRS-55.  Budget,  must  be 
used  for  this  purpose.  A  copy  of  Form 
CSRS-55,  along  with  instructions  for  its 
completion,  is  contained  in  the 
ApiMication  Kit  and  may  be  reproduced 
as  needed. 

Funds  may  be  requested  under  any  of 
the  categories  listed  on  Fmrm  CSRS-55, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  identified 
as  necessary  for  successful  conduct  of 
the  proposed  project,  is  allowable  under 
the  authorizing  legislation,  the 
applicable  Fadecal  cost  principles,  and 
these  guidelines,  and  is  not  prohit>itad 
under  any  applicable  Federal  statute. 

Salaries  of  project  personnel  who  will 
be  wwking  on  the  project  may  be 
requested  in  proportion  to  the  effort 
they  will  devote  to  the  project. 

All  salaries  and  wages, 
nonexpoidable  equipment,  foreign 
travel,  and  "All  Other  Direct  Costs"  for 
which  support  is  requested  must  be 
itemized  and  justified  on  separate  sheet 
of  paper  placed  immediately  behind  the 
Form  CSRS-55. 


(h)  Current  and  Pending  Support 

Each  applicant  must  complete  Form 
CSRS-663.  Currant  and  Pending 
Support,  a  copy  of  which  is  contained 
in  the  Application  Kit.  The  purpose  of 
this  form  is  to  identify  «ny  other  current 
public  or  private  research  support 
(including  in-house  supportj  to  whidi 
key  personnel  identifira  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  sumort  for 
personnel  involved  is  included  in  the 
proposed  budget.  Analogous 
information  must  be  provided  for  any 
pending  proposals  tl»t  are  being 
considered  l^,  or  which  will  be 
siibndtted  in  the  near  foture  to,  other 
possible  sponsors.  Conourent 
submission  of  identical  or  similar 
project  to  other  poss&le  sponsors  will 
not  prejudice  the  review  or  evaluation 
of  a  project.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
widi  a  proposal  funded  or  that  will  be 
funded  by  another  sponsor  will  not  be 
funded. 

(i)  Appendices 

Each  project  description  is  expected 
to  be  complete.  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g., 
photographs  that  do  Tiot  reproduce  wfell, 
reprints,  and- other  pertinent  materials 
that  are  \uHuitable  for  inclusion  in  the 
text  of  the  proposal),  the  number  of 
copies  of  additional  infonnation  should 
match  the  number  of  copies  of  the 
application  submitted.  Extraneous 
materials  will  not  be  used  in  the 
evaluation  process. 

(j)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  ai^ticant  entity  must  be 
submitted  on  a  one-time  basis  prior  to 
the  award  if  the  proposed  cooperator 
has  not  received  other  awards  from  FPL 
and  such  infonnation  was  not 
previously  submitted.  FPL  %vill  request 
management  information  (e.g.,  baxik 
references,  financial  statements, 
statements  of  purpose,  etc.)  from  "new' 
cooperators  once  a  proposal  has  been 
recommended  for  funding. 

Proposal  Submission 

What  to  Submit 

An  original  and  five  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left-hand  comer 
(Do  not  bind).  All  copies  of  the  proposal 
must  be  submitted  in  one  package. 
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Where  and  When  to  Submit 


UMI 


Proposals  submitted  through  the 
regular  mail  must  be  received  bv  the 
Grants  and  Agreements  Officer  by  2 
p.m..  October  25, 1993.  and  should  be 
sent  to  the  following  address:  Grants 
and  Agreements  Officer.  USDA,  Forest 
Service.  Forest  Products  Laboratory. 
One  Gifford  Pinchot  Drive,  Madison.  \VI 
53705-2398.  Telephone  (608)  231-9282. 

Proposal  Review,  Evaluation,  and 
Disposition 

Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  solicitation  guidelines  will  be 
eliminated  from  competition;  one  copy 
will  be  returned  to  the  applicant  and  the 
remainder  will  be  destroyed.  All 
accepted  proposals  will  be  reviewed  by 
tlie  Grants  and  Agreements  Officer, 
qualified  officers  of  employees  of  the 
Department,  and  by  peer  panel(s)  of 
scientists  or  others  who  are  recognized 
specialists  in  the  areas  covered  by  the 
proposals.  Peer  panels  will  be  selected 
and  organized  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals.  i 

Evaluation  Criteria 

The  peer  review  panel(s)  will  take 
into  account  the  following  criteria  in 
carrying  o«  its  review  of  respcmsive 
proposal  submitted: 

(a)  Scientific  merit  of  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis; 

(2)  Qarity  and  delineation  o^ 
objectives; 

(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology; 

(4)  Demonstration  of  feasibility 
through  preliminary  data: 

(5)  Probability  of  success  of  project; 

(6)  Novelty,  uniqueness,  and 
originality. 

(b)  QuaUfications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal  and  performance  record 
and/or  potential  for  future 
accomplishments; 

(2)  Time  allocated  for  specific 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 


PropoMl  Dispodtion 

When  the  peer  review  paneUs)  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel(s),  will  recommend  to  the 
Awarding  Official  that  the  project  be  (a) 
approved  for  support  from  ciurently 
available  funds  or  (b)  declined  due  to 
insufficient  funds  or  unfavorable 
review. 

USDA  reserves  the  right  to  negotiate 
with  the  Principal  Investigator  and/or 
the  submitting  entity  regarding  project 
revisions  (e.g..  reduction  in  scope'  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

SUPPLEMENTARY  MF0RMAT10N: 

Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  awards  to  those  responsible 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  not  be  later  than  March  IS, 
1994. 

All  funds  awarded  shall  be  expended 
only  for  the  purpose  for  which  the  funds 
are  awarded  in  accordance  with  the 
approved  application  and  budget,  the 
terms  and  conditions  of  any  resulting 
award,  and  the  applicable  Federal  cost 
principles. 

Obligation  of  the  Federal  Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any 
Research  Joint  Venture  Agreement 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Other  Conditions 

The  FPL  may.  with  respect  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award,  when,  in  the  FPL's  judgment, 
such  conditions  are  necessary  to  assxue 
or  protect  advancement  of  the  approved 
project,  the  interests  of  the  public,  or  the 
conservation  of  Research  Joint  Ventura 
Agreement  funds. 


Dona  at  Madison.  WI  on  July  29, 1993. 
Susan  L.  LeVaa. 
Acting  Director. 

(FR  Doc  93-19019  Filed  8-6-93;  8:45  am] 
MLUNO  OOOC  M1»-1f-« 


Soil  Conservation  Service 

Gooding  Constructed  Wetland; 
Resource  Conservation  and 
Development  (RCAD)  Measure 
Gooding  County 

agency:  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Calverley.  State  Conservationist. 
Soil  Conservation  Service,  3244  Elder 
Street,  room  124.  Boise.  Idaho,  83705. 
telephone  (208)  334-1601. 
NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969:  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Gooding 
Constructed  Wetland  RC&D  Measure, 
Gooding  County,  Idaho. 

The  Environmental  Assessment  of 
this  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Paul  H.  Calverley, 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  was 
not  needed  for  this  project. 

The  Gooding  Constructed  Wetland 
RC&D  Measure  will  reduce  nutrients 
and  sediment  being  delivered  to  the 
Snake  River  from  irrigation  ratiun  flowsl 
This  measure  will  demonstrate  to  local 
landusers  how  constructed  wetland 
systems  can  be  used  to  improve  the 
water  quality  of  irrigation  return  flows. 

This  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSI  has  been  sent  to 
various  federal,  state  and  local  agencies, 
and  interested  parties.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  address  stated  on  the  previous  page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
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after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Na 
10.901— Resource  Conservation  and 
Development  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovenmiental  consultation  with 
State  and  Local  OfTicials) 
Dated:  August  2, 1993. 
Paul  H.  Calveriejr, 
State  Conservationist 
[FR  Doc.  93-18927  Filed  a-6-93:  8:45  am] 
SIUINQ  COOE  M1»-1«-« 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DCX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperworlc  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  User  Satisfaction  Surveys. 

Agency  Form  Numbers:  ITA-4015P, 
4099P-1,  4103P,  4106P.  4107P,  4108P- 
Al  and  A2,  4108P-C1  and  C2,  4108P- 
E^  -T  and  W,  4117P,  4121P-4123P, 
4125P-4126P.  4129P-4131P.  and  735P. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 
-  Burden:  3,683  hours. 

Number  of  Respondents:  26,195. 

Avg  Hours  Per  Response:  Ranges 
between  3  and  60  minutes. 

Needs  and  Uses:  ITA  provides 
information  and  counseling  products 
and  services  that  help  give  U.S. 
exporters  a  leading  edge  in  world 
markets.  There  is  a  continuous  need  to 
assess  user  satisfaction  with  these 
products  and  services.  These  evaluation 
forms  will  provide  ITA  offices  with 
flexible  information  collection  forms  to 
send  out  to  customers  following  any 
transaction.  This  information  will  be 
used  by  individual  offices  within  ITA  to 
improve  their  ability  to  deliver  services 
or  enhance  products.  In  addition,  the 
information  will  enable  staff  to  set 
priorities,  maximize  resources,  develop 
base  performance  measures,  and 
establish  indicators  for  use  with  other 
available  benchmarks. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  state  or  local 
governments;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  06/igation;  Voluntary. 

OMB  Desk  Officer:  Gary  Waxman. 
(202)  395-7340,  Room  3208,  New 


Executive  Office  Building.  Washington. 
D.C  20503. 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Title:  National  Telecommunications 
Facilities  Program  (PTFP)  Grant 
Application. 

Agency  Form  Number:  None. 

OMH  Approval  Number:  0660-0003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  56.250  hours. 

Number  of  Respondents:  450. 

Avg  Hours  Per  Response:  125  hours. 

Needs  and  Uses:  The  PTFP  is  a  grant- 
making  program  which  operates  an 
annual  application  review  process.  The 
application  forms  are  the  only  method 
by  wiiich  NTIA  can  comparatively 
evaluate  over  450  proposed  projects 
each  fiscal  year. 

Affected  Public:  State  and  local 
governments;  non-profit  corporations; 
Indian  Tribes. 

Frequency:  Annually. 

Respondent's  067iga(ion.' Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Jonas  Niehardt. 
(202)  395-3785.  Room  3235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  OMB  Desk  Officer 
listed  above. 

Dated:  August  3. 1993 
Edward  Michals, 

Departmental  Forms  Cleamnce  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc  93-19028  Filed  8-6-93;  8:45  am] 
BIUJNQ  COOC  3S10-CW-F 


Foreign-Trade  Zones  Board 
[Docket  36-93] 

Foreign-Trade  Zone  40— Cleveland, 
OH;  ApplicaUon  for  Subzone  Piclcer 
International,  inc.,  Facility  (Medical 
Equipment)  Valley  View,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland  Regional  Port 
Authority,  grantee  of  FTZ  40.  requesting 
special-purpose  subzone  status  for  the 
medical  diagnostic  equipment 
processing/distribution  facility  of  Picker 


International,  Inc.  in  Valley  View,  Ohio, 
within  the  Cleveland,  Ohio,  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  30. 
1993. 

The  Picker  fadhty  (65,000  sq.  ft.)  is 
located  at  7825  Hub  Parkway,  Valley 
View  (Cuyahoga  County),  Ohio,  10 
miles  south  of  Cleveland.  The  facility 
(14  employees)  is  used  for  final 
assembly,  testing,  packaging  and 
distribution  of  medical  diagnostic 
imaging  equipment,  including:  magnetic 
resonance,  computed  tomography, 
nuclear  medicine  and  X-ray  equipment. 
Manufacturing  of  the  major  components 
and  assemblies  occurs  at  other  Picker 
plants  in  northern  Ohio.  Certain 
components  or  assemblies  are  sourced 
from  abroad  (approx.  26%  of  total 
value),  including:  X-ray  generators, 
mobile  X-ray  units,  vascular  gantry  and 
components,  mammography  units,  MRI 
tape  drives,  MRI  gradient  tubes,  patient 
handling  systems,  magnet  beams,  and 
tubes,  patient  handling  system,  magnet 
beams,  and  electromagnets. 

Zone  procedures  would  exempt 
Picker  from  Customs  duty  payments  on 
the  foreign  products  that  are  reexported. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  diagnostic  products 
(2.1%  to  4.7%).  The  duty  rates  on 
foreign-sourced  items  range  fit>m  2.1% 
to  4.2%.  Foreign  merchandise  and 
finished  products  held  for  export  would 
be  eligible  for  an  exemption  from 
certain  state  and  local  ad  valorem  taxes. 
The  application  indicates  that  zone 
savings  would  help  improve  the 
international  competitiveness  of 
Picker's  Ohio  plants. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  October  8, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
IS-day  period  October  25, 1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Department  of  Commerce  District 

Office,  600  Superior  Avenue  East, 

Room  700,  Cleveland,  Ohio  44114. 


Office  of  tha  Executiw  Secrataiy. 
ForeigD-Trade  Zonev  Board. 
Doputment  of  ComoMroB,  Room 
3716. 14th  k  PoDnsylvank  AventM. 
NW.  Wathingtoo.  DC  20230. 

DMML)ulyao.lM3  | 
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Acting  ExecutivB  Secretary. 

IFR  Doa  93-19037  Piled  S-6-^:  S:45  ami 


Signed  at  Washingtoa.  DC.  this  29Ui  day  of 
July.  1993. 
Baibara  R.  Stallbrd. 

Acting  Aaistant  Secretary  of  Coaunerce  for 
Import  Administration,  Chainnan.  Coaunittee 
ofAltematet.  Foreign-Trade  Zonet  Board. 

Anest: 
Dennis  Pvodiielli. 
Acting  Executive  Secretary. 
IFR  Doc  93-19038  Filed  8-6-93: 8:45  ami 
HUJNO  COOK  M1»-0a-P 


UMI 


[Order  NaCSai 

Approval  Of  Export  Proceeaing 
Activity;  Total  Foode  Corporation 
(Confactionafy  Blenda):  Within 
Foralgn-Trada  Zona  70;  Detroit.  M 

Punuant  to  its  authority  under  the  Foieign- 
Trade  Zones  Act  of  June  18. 1934.  as 
amended  (19  U.S.C  81e-81u),  Um  Ponign- 
Tnde  Zones  Board  (Um  Board)  adopu  die 
following  OnkR  { 

Whereas.  S  400.28(a)(2)  of  the  Board's 
regulations,  requiraa  approval  of  the 
BMrd  prior  to  commencement  of  new 
manufecturing/processing  activity 
within  existing  zone  facilities: 

Whereas,  the  Oeater  Detroit  Fon  im 
Trade  Zone,  Inc..  grantee  of  FTZ  7C>.  has 
requested  authority  under  S  400.32(b)(1) 
of  the  Board's  regiuations  on  behal  f  of 
Total  Foods  Corporation,  to  procer  s 
undw  nme  procedures  fi>reign*origin 
sugar  (up  to  50  million  pounds 
annually)  uid  foreign-origin  dairy 

Eroducts  for  certain  confectionery 
lends  Ux  export  within  FTZ  70. 
Detroit.  Michigan  (filed  9-29-92.  FTZ 
Docket  A(32bl)-l-92:  Doc.  34-03. 
assigned  7-26-93); 

Whereas,  pursuant  to  S  400.32(b)(1). 
the  Commerce  Department's  Asdstant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  In 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
for  export  only  (§  400.32(bXl)ai)):  end. 

Whereas,  the  FTZ  Staff  has  ievie\-/ed 
the  proposal,  taking  into  accoimt  thi 
criteria  of  $400.31.  and  the  Executive 
Secretary  has  recommended  approval: 

Now,  Therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  tat  the  Board  pursuant  lo 
§  400.32(bKl).  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  $  400.23, 
and  subject  to  the  further  requirement 
that  all  forngn-origin  sugar  and  foreign- 
origin  dairy  product  admitted  to  the 
zone  for  the  TcVtal  Foods  operation  shall 
be  reexported. 


[Order  No.  650] 

Grant  of  Authority  for  Subzona  Statua; 
American  Faeda  k  Uvastock  Co.,  Ine^ 
(Animal  Feeds)  Howard  Lake.  MN 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order.  * 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  'To 
provide  for  the  establishment  •  •  •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  ammded  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (IS 
CFR  Part  400)  provide  for  the 
establi^ment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Greater  Metropolitan  Area  Foreign 
Trade  Zone  Commission,  grantee  of 
Foreign-Trade  Zone  No.  119  for 
authority  to  establish  a  special-purpose 
subzone  for  export  activity  at  the  animal 
feed  manufacturing  plant  of  American 
Feeds  &  Livestock  Company,  Inc.,  in 
Howard  Lake,  Minnesota,  was  filed  by 
the  Board  on  June  23. 1992,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  20-92, 
57  FR  29277.  7-1-92);  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  processing  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119C)  at  the 
American  Feeds  k  Livestock  Company. 
Inc.,  plant,  in  Howard  Lake.  Minnesota, 
at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 


S  400.28,  and  subject  to  the  forther 
requirement  that  all  foreign-origin  dairy 

Eroducts  admitted  to  the  subzone  shall 
s  reexported. 

Signed  at  Washington.  DC  this  23rd  day  of 
July.  1993. 
Joeeph  A.  Spetriai. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
ofAitemates  Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli 
Acting  Executive  Secretary 
[FR  Doc.  93-19039  Filed  8-6-93;  8:45  am] 
BiLUNO  coot  »^o-e^-^ 

International  Trade  Admlnlatration 

[A-«27-^1.  A-428-801,  A-47S-801,  A-68»- 
804.  A-485-801,  A-559-a01,  A-401-«01.  A- 
549-801.  Ar-412-«01] 

Antifriction  Bearinga  (Other  Than 
Tapered  Roller  Bearings)  and  Parte 
Thereof  From  Franca,  Germany,  Italy. 
Japan,  Romania,  Singapore,  Sweden, 
Thailand,  and  tha  United  Kingdom; 
Amendment  to  Final  Raaulta  of 
Antidumping  Duty  Admintatiatlva 
Reviewa 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidimiping  Duty 
Administrative  Reviews. 

summary:  On  July  7, 1993.  the 
Department  of  Commerce  issued  the 
final  results  of  4ts  1991-1992 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings),  and  parts  thereof,  from 
France,  Italy,  Germany,  Japan,  Romania. 
Singapore,  Sweden,  Tliailand,  and  the 
United  Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
.were  ball  bearings  and  parts  thereof, 
cylindrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof  The  reviews  covered 
41  manufacturers/exporters  and  the 
period  May  1, 1991,  through  April  30, 
1992. 

Subsequent  to  issuance  of  the  final 
results,  NSK  Ltd.  and  NSK  Corporation, 
and  RHP  Bearings  and  RHP  Bearings 
Inc.  filed  motions  with  the  Court  of 
International  Trade  to  restrain,  until 
further  notice,  the  Department  of 
Commerce  from  publishing  the  final 
results  of  these  reviews.  On  July  15, 
1993,  the  Court  of  International  T^de 
granted  these  motions.  As  a  result,  the 
Department  of  Commerce  determined  to 
publish  the  final  results  of  these  reviews 
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for  all  companies  except  NSK  Ltd.  and 
NSK  Corporation,  and  RHP  Bearings 
and  RHP  Bearings  Inc. 

On  July  21. 1993.  the  Court  of 
International  Trade  lifted  the  order 
restraining  the  Department  of  Commerce 
from  publishing  the  final  results  of 
review  for  NSK  Ltd.  and  NSK 
Corporation,  and  RHP  Bearings  and  RHP 
Bearings  Inc.  Accordingly,  we  are  now 
publishing  the  final  results  of  review  for 
these  companies. 

EFFECTIVE  DATE:  August  9. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  R.  Rill  or  Richard  R.  Rimlinger. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  7, 1993,  the  Department  of 
Commerce  (the  Department)  issued  the 
final  results  of  its  1991-1992 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings),  and  parts  thereof,  bom 
France.  Italy.  Germany.  Japan.  Romania. 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom,  liie  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
were  ball  bearings  and  parts  thereof 
(BBs).  cylindriced  roller  bearings  and 
parts  thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  The 
reviews  covered  41  manufacturers/ 
exporters  and  the  period  May  1, 1991. 
through  April  30, 1992. 

On  July  13, 1993,  and  July  15, 1993, 
respectively,  NSK  Ltd.  and  NSK 
Corporation  (collectively,  NSK).  and 
RHP  Bearings  and  RHP  Bearings  Inc. 
(collectively.  RHP),  filed  motions  with 
the  Court  of  International  Trade  (CTT)  to 
hold  the  Department  in  contempt  of 
court  for  not  following  in  these  reviews 
previous  CTT  decisions  that  the 
Department  should  add  U.S.  direct 
selling  expenses  to  foreign  market  value 
in  Exporter's  Sales  Price  (ESP) 
comparisons,  rather  than  deducting 
such  expenses  bom  ESP.  The  motions 
further  requested  that  the  CTT  sanction 
the  Department  by  restraining  it  from 
publishing  the  final  results  of  these 
reviews  for  NSK  and  RHP. 

The  err  granted  plaintifEs'  motions  on 
July  IS,  1993,  thereby  restraining,  until 
further  notice,  the  Department  from 
pubUshing  the  final  results  of  these 
reviews  for  NSK  and  RHP.  Accordingly, 
on  July  16, 1993,  prior  to  publication  in 
the  Federal  Register,  the  Department 
amended  its  notice  of  July  7, 1993,  to 


exclude  the  final  results  of  review  for 
NSK  and  RHP. 

On  July  21, 1993,  the  OT  lifted  the 
order  restraining  the  Department  from 
publishing  the  final  results  of  review  for 
NSK  and  RHP.  Therefore,  we  are  now 
publishing  the  final  results  of  review  for 
these  firms. 

Amended  Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received  on  our  preliminary 
resiilts  of  these  reviews,  we  determine 
that  the  following  weighted-average 
margins  exist  for  the  period  May  1, 
1991,  through  April  30, 1992: 


Company 

BBS 

CRBs 

SPBs 

Japan 

NSK  

23.95 
49.14 

31.43 
45.35 

(1) 

United  Kingdom 

RHP/NSK 

>  No  U.S.  sales  during  the  review  period. 

Our  description  of  clerical  error 
corrections  to  our  preliminary  results, 
and  our  responses  to  comments  received 
on  both  general  issues  and  issues 
specific  to  NSK  and  RHP,  are  contained 
in  our  July  26, 1993,  notice  of  final 
results  for  these  reviews  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidimiping  Duty  Order; 
Antibiction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France.  Germany.  Italy, 
Japan.  Romania.  Singapore,  Sweden, 
Thailand,  and  United  Kingdom,  58  FR 
39729.  July  26, 1993). 

Cash  Deposit  Requirements 

We  will  direct  the  Customs  Service  to 
collect  the  percentage  cash  deposit  rate 
against  the  entered  value  of  each  of  the 
respondent's  entries  of  subject 
merchandise  entered,  or  withdrawn 
bom  warehouse,  for  consiunption  on  or 
after  the  date  of  publication  of  this 
notice.  Our  calculation  of  these  rates 
and  the  procedures  governing  the 
collection  of  cash  deposits  of  estimated 
antidumping  duties  are  set  forth  in  our 
July  26, 1993,  notice  of  final  results  for 
these  reviews  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France.  Germany.  Italy,  Japan,  Romania. 
Singapore,  Sweden,  'Thailand,  and 
United  Kingdom,  58  FR  39729.  July  26, 
1993). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  efiisct  until 
publication  of  the  final  results  of  the 
next  administrative  review.  This  notice 


also  serves  as  a  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  tnis 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Assessment  Rates 

The  Departmoit  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Our  calculation  of  assessment 
rates  and  the  procedures  governing  the 
assessment  of  antidumping  duties  are 
set  forth  in  our  July  26, 1993,  notice  of 
final  results  for  these  reviews  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order; 
Antifriction  Bearings  (Other  llian 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France.  Germany,  Italy, 
Japan,  Romania,  Singapore.  Sweden. 
Thailand,  and  United  Kingdom.  58  FR 
39729.  July  26. 1993). 

This  nouce  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^PO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1657(a)(1)).  and  19 
CFR  353.22  (1990). 

Dated:  August  5, 1993. 

Joceph  A.  Spetrinl, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19163  Filed  S-fr-93: 8:45  am] 
■UMO  coot  xte-o»-p 

[A-6S8-038] 

Bicycle  Speedometere  From  Japan; 
Preliminary  Resulta  of JUitidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 
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tIMMANY:  In  responae  to  a  raquest  from 
a  domestic  producer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  oo  bicycle 
speedometers  from  Japan.  Tne  review 
covers  one  manufacturer/exporter  of 
this  merchandise  sold  in  the  United 
States  for  the  period  November  1. 1991 
through  October  31. 1992.  We 
preliminarily  find  that  a  margin  of  4.51 
percent  exists  for  the  manufocturer/ 
exporter.  Cat  Eye,  Co.,  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  9.  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Puttner. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone:  (202) 
482-6312  or  (202) 482-3814. 
SUPPLEMENTARY  MF0RUAT10N: 

Background 

On  November  22. 1972.  the 
Department  of  Treasury  published  in 
the  Federal  Register  (37  FR  24826)  an 
antidumping  finding  on  bicycle 
speedometers  from  Japan.  Chi  November 
24. 1992,  a  domestic  manufacturer. 
Avocet,  Inc  (Avocet).  in  accordance 
with  19  CFR  353.22(a).  requested  that 
the  Department  of  Commerce  (the 
Department)  conduct  an  administrative 
review.  Avocet  is  an  interested  party  as 
defined  in  section  771(9)(C)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Tariff  Act). 
We  published  a  notice  of  initiation  of 
the  antidumping  duty  adminisuative 
review  on  December  29.  1992  (57  FR 
61873).  The  Department  is  now 
conducting  this  administrative  review 
ia  accordance  with  section  751  of  the 
Tariff  Act. 

Sci^M  of  the  Review  I 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  tariff  Schedule 
(HTS)  item  numbers  9029.20.20, 
9G29.40.80.  and  9029.90.40.  HTS  item 
numbers  are  provided  fur  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
Cat  Eye  Co..  Ltd.  (Cat  Eye),  a 
manufacturer/exporter  of  bicycle 
speedometers  dunhg  the  period 
November  1. 1991  through  October  31. 
1992. 

From  July  12  through  July  16. 1993. 
we  verified  the  home  market  and  U.S. 
sales  data  submitted  by  Cat  Eye.  During 
the  verification,  we  noted  that  Cat  Eye 
failed  to  provide  information  on  certain 


of  iU  home  market  sales.  While  Cat  Eye 
was  willing  to  provide  the  missing  sales 
at  the  verification,  we  refused  to  accept 
this  new  information  as  it  was 
considered  untimely.  Therefore,  as  best 
information  available,  we  have  assumed 
that  these  missing  sales  had  the  highest 
home  market  price  within  each  model  of 
those  sales  reported  on  a  timely  basis. 
We  have  included  those  values  in  our 
weighed-average  foreign  market  values 
(FMV). 

United  States  Price 

The  Department  used  purchase  price. 
as  defined  in  section  772  of  the  Tariff 
Act.  to  calculate  U.S.  price.  For  sales  to 
the  first  unrelated  purchaser  in  the 
United  States,  purchase  price  was  based 
on  the  free  on  board  (f.o.b.),  packed 
price  from  the  producer.  For  sales  to  an 
unrelated  Japanese  trading  company 
intended  for  sale  in  the  United  States 
under  the  "Specialized"  label,  purchase 
price  was  also  based  on  the  f  o.b.. 
packed  price  from  the  producer.  We 
made  adjustments  where  applicable,  for 
foreign  inland  freight,  brokerage  and 
handling  charges,  and  amortization  of 
tooling  charges.  The  tooling 
amortization  adjustment  is  an  addition 
to  U.S.  price  and  incorporates  the 
advance  payment,  on  a  per  unit  basis, 
the  tooling  charges  the  trading  company 
paid  Cat  Eye  to  produce  the 
"Specialized"  models.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

For  its  FMV  calculation,  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
compari.<>on.  Home  miirket  price  was 
based  on  the  packed,  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for 
ir.land  freight,  quantity  rebates,  and 
differences  in  credit,  direct  advertising, 
and  packing  costs.  In  addition,  where 
appropriate,  we  made  further 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise  by  applying  to  the 
FMV  the  difference  between  the  variable 
cost  of  production  of  the  model  sold  in 
the  United  States  and  the  variable  cost 
of  production  of  the  most  similar  model 
sold  in  the  home  market,  in  accordance 
with  §  353.57  of  the  Department's 
regulations.  Because  the  information  we 
received  was  inadequate  to  assign 
difference  in  merchandise  values  on  a 
model-specific  basis,  we  have  applied  as 
best  information  available  the  lowest 
variable  cost  difference  for  these 


preliminary  results.  No  other 
adjustments  were  claimed  or  allowed. 
In  general  in  administrative  reviews, 
the  Department  relies  on  monthly 
weighted-average  prices  in  the 
calculatioa  of  FMV.  However,  after 
comparing  the  monthly  and  annualized 
weighted-average  price  for  each  model, 
we  determined  that  there  was  an 
insignificant  amount  of  variance 
between  the  two  and  that  there  was  no 
discemable  correlation  between  price 
and  time  diuing  the  period  reviewed. 
Therefore,  we  calculated  FMV  for  each 
model  based  on  annual  weighted- 
average  prices. 

Preliminary  Results  of  the  Review 

As  a  result  of  out  comparison  of  U.S. 
price  to  FMV,  we  preliminarily 
determine  that  the  margin  for  Cat  Eye  is 
4.51  percent  for  the  period  Novemlwr  1, 
1991  throudi  October  31. 1992. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  on  the  first  workday 
thereafter.  Case  briefe  and/or  written 
comments  may  be  submitted  not  later 
than  30  days  after  the  date  of 
publication.  Rebuttal  briefe  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  comments 
submitted  or  made  during  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concerning  the  respondent  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fit>m  warehouse, 
for  consumption  on  or  after  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  at 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  vnll  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
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the  mercfaandiae:  and  (4)  if  oeither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  pcevkms  review, 
the  caA  dapoait  rate  will  be  the  "new 
shipper"  rate  established  in  the  first 
admlniatrative  review,  as  discussed 
below. 

On  May  25. 1993.  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States.  Slip  Op.  93- 
79.  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States.  Slip  Op.  93-B3,  decided  that 
once  an  "all  others"  rate  is  establisfaed 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  Ute 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rats  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 
litigation)  in  proceedii^  governed  by 
antidumping  duty  orders.  In 
proceedings  governed  by  antidumping 
findings,  imiess  we  are  aUe  to  ascertain 
the  "all  others"  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  is  appropriate  to  adopt 
the  "new  shipper"  rate  established  in 
the  first  final  results  of  the 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  error  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
the  review  wiH  be  26.44  percent,  the 
"new  shipper"  rate  established  in  the 
fi^-st  final  results  of  administrative 
review  published  by  the  Department  (47 
FR  28978.  July  2. 1982). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  eH^ect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importecs  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
anUdumpiag  duties  has  occurred  and. 
the  subseqiient  assessment  of  double 
antidumping  duties. 

This  adroinistiative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR  353.22. 


Dated:  July  30. 1993. 
Bubara  B.  Sufibrd. 
Acting  AnistanI  Secretary  for  Import 
Administration. 

(FR  Doc  93-19032  Filed  8-6-93:  8:45  am) 


(A-583-OOq 

Color  TdwMon  Rwvhftrs,  ExcspC  for 
Vidso  Monitors,  From  Taiwan; 
Termination  of  Antidumping  Dtity 


AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  respcmse  to  a  request  from 
Action  Electronics  Co.,  Ltd.  (Action), 
Proton  Electronic  Industrial  Co..  Ltd. 
(Proton)  and  Tatung  Co.  (Tatung) 
(collectively,  the  respondents),  the 
Departmeat  of  Commerce  (the 
E)epartment]  initi^ed  reiiews  for  diese 
respondents  on  May  27,  1993  for  the 
period  April  1, 1992  through  K4arch  31. 
1993.  We  received  timely  requests  for 
withdraw^  from  this  review  from  the 
respondents.  Because  there  were  no 
requests  for  review  from  other  interested 
parties  we  are  terminating  this  review. 
EFFECTIVE  DATE:  August  9. 1993. 
FOB  FURTHER  INFORMATION  CONTACT: 
Michael  Heaney  or  David  (jenovese. 
Office  of  Antidumping  Compliance, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4475/4697. 

SUPPlfMENTARY  INFORMATION: 
Background 

On  April  30, 1984.  the  Department 
published  in  the  Federal  Register  (49 
FR  18336)  the  antidumping  duty  order 
on  color  television  receivers,  except  for 
video  monitors,  from  Taiwan.  On  April 
9, 1993,  in  accordance  with  19  CFR 
353.22(c).  we  initiated  an  administrative 
review  of  those  orders  for  the  period 
April  1. 1992  through  March  31. 1993 
(58  FR  18374). 

We  had  initiated  reviews  for  Action, 
Proton,  and  Tatung  covering  sales  of 
color  television  receivers,  except  for 
video  monitors,  during  the  period  of 
review.  We  received  timely  requests  for 
withdrawal  from  this  review  from  tlie 
respondents.  Because  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  this  review 
in  accordance  with  19  CFR  353.22(a)(S). 

This  termination  notice  is  in 
accordance  with  19  CFR  353.22(a)(5). 


Dated:  July  2a.  1991. 
Roland  L.  MadtaMld. 
Acting  Deputy  Asstttent  Secretary  for 
Compliance. 

(FR  Doc  93-19033  PUed  8-6-93:  8:45  an] 
leooc: 


(A-588-029] 

FishnettinQ  of  yan4lada  Fiber  Froan 
Japan;  Final  RaauBa  of  Antidumping 
Duty  Admlnlatfatlve  Review 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  )uly  2, 1993,  the 
Department  at  Commerce  published  in 
the  Federal  Kegiatar  the  pieliminary 
results  of  an  athninistrative  review  of 
the  antidumping  finding  on  fishnetting 
of  man-made  fiber  from  japan.  The 
review  covers  shipments  of  two 
exporters  to  the  United  States  during  the 
period  June  1, 1990,  through  May  31, 
1991.  Based  on  our  analysis  of 
comments  received,  the  dumping 
margins  for  both  companies  have 
changed  from  the  margins  presented  in 
the  preliminary  results. 
EFFECnvE  DATE:  August  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Raisner,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-3518. 

SUPPLEMENTARY  MFORMMTIOH: 

Background 

On  July  2. 1992.  the  Departmeat  of 
Commerce  (the  Eiepartment)  published 
in  the  Federal  Raglatar  (57  FR  29467)    . 
the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  finding  (37  FR  11560,  June 
6, 1972)  on  fishnetting  of  man-made 
fiber  from  Japan.  The  Department  has 
now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  fishnetting  of  man-made 
fibers,  not  including  salmon  gill  netting, 
from  Japan.  The  merchandise  is 
currently  classified  under  item  numbers 
5608.11.00,  5608.19.10.  and  5608.90.10 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
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purposes.  The  written  product 
description  remains  dispositive. 

This  review  covers  entries  of  the 
subject  merchandise  by  Momoi  Fishing 
Net  Manufacturing  Company,  Ltd. 
(Momoi),  and  Nippon  Kenmo  Company, 
Ltd.  (Kenmo),  during  the  period  from 
June  1. 1990.  through  May  31, 1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  bom  the  Cordage  Institute 
(CI),  the  successors  in  interest  to  the 
American  Cordage  and  Netting 
Manufecturers,  the  petitioner,  and  one 
respondent,  Momoi.  We  rejected 
Momoi 's  case  brief  because  it  was 
untimely  filed.  Momoi  filed  a  timely 
rebuttal  brief  which  included  comments 
beyond  the  scope  of  Q's  case  brief;  we 
have  not  addressed  comments  which 
were  beyond  the  proper  scope  of 
rebuttal.  Kenmo  did  not  comment  on 
the  preliminary  results. 

Comment  1:  CI  contends  that  it  is  not 
clear  how  the  Department  treated  home 
market  interest  expenses  associated 
with  in-warehouse  or  on-dock 
production:  nor  is  it  clear  whether  all 
credit  expenses  associated  with  sales  to 
the  United  States  were  included  in  the 
Department's  preliminary  results. 

Momoi  states  that  there  is  no  interest 
cost  on  in-warehouse  or  on-dock 
production  in  Japan.  Momoi  also 
contends  that  it  did  not  incur  credit 
costs  on  sales  to  the  United  States. 

Department's  Position:  Based  on  the 
information  in  Q's  comment,  in- 
warehouse  and  on-dock  production 
interest  expenses  appear  to  be  part  of 
the  production  process.  Since  no 
allegation  of  sales  below  cost  has  been 
made,  we  did  not  conduct  a  sales- 
below-cost  investigation.  Such  costs  are 
not  part  of  otir  price-to-price 
comparison  and  are  therefore  not 
relevant  in  this  review. 

Regarding  credit  expense,  however, 
the  Department  considers  the  time 
pwiod  between  shipment  and  payment 
8  credit  expense.  Because  Momoi  did 
not  provide  an  amount  for  this  expense, 
we  have  imputed  one  and  followed  oiur 
standard  practice  of  subtracting  home 
market  credit  expense  from  home 
market  price  and  adding  U.S.  credit 
expense. 

Comment  2:  Q  contends  that  it  is 
unable  to  locate  in  the  Department's 
calculations  any  adjustment  for 
difiierences  between  Japanese  and  U.S. 
packing  costs.  Specifically.  CI  asserts 
that  packing  expenses  for  sale  to  the 
United  States  should  include  cost  for 
marking,  labelling,  and  protective 
packaging. 


Momoi  notes  that  all  differences 
between  Japanese  and  U.S.  market 
packing  costs  were  reported  in  its 
questionnaire  response. 

Department's  Position:  Although 
Momoi  reported  packing  exfienses  for 
both  market  and  U.S.  sales  in  its 
questionnaire  response,  it  failed  to 
report  such  expenses  on  its  computer 
tape,  and,  therefore,  our  calculations  did 
not  reflect  Momoi's  reported  packing 
expenses  for  our  preUminary  results. 
Although  it  is  not  our  burden  to  locate 
and  apply  information  missing  from  the 
required  computer  tape,  because 
packing  expenses  were  reported  as  the 
same  rate  per  pound  for  all  shipments 
listed,  for  these  final  results  we  have 
subtracted  Momoi's  reported  home 
market  packing  expenses  from  foreign 
market  value  and  added  U.S.  packing 
expense.  We  did  not  add  packing 
expense  to  U.S.  price  since  it  is  already 
included. 

Comment  3:  Q  states  that  the 
Department's  calculation  methodology 
does  not  include  deductions  for 
manufacturing  costs,  ncunely.  waste  and 
scrap  and  selvedge  removal.  Momoi 
replies  that  waste  and  scrap  losses  are 
reported  in  its  questionnaire  response, 
and  that  there  is  no  selvedge  created  in 
its  production  of  fishnetting  and. 
accordingly,  there  are  no  selvedge 
expenses  to  report. 

Departments  Position:  These  items, 
waste  and  scrap  and  selvedge  removal, 
are  associated  with  costs  of  production. 
Since  no  allegation  of  sales  below  cost 
has  been  made,  we  did  not  conduct  a 
sales-below-cost  investigation.  Such 
costs  are  not  part  of  our  price-to-price 
comparison  and  are  therefore  not 
relevant  in  this  review. 

Comment  4:  Q  contends  that  if 
Momoi's  nylon  mono-netting  is  single 
strand  monofilament,  there  should  be  a 
discernible  cost  difference  between 
single  strand  monofilament  and 
multifilament  bundles. 

Momoi  agrees  that  there  is  a  cost 
difference  between  single  strand 
monofilament  and  multifilament 
bundles,  but  states  that  the  decision  in 
the  Department's  preUminary  results  to 
match  monofilament  netting  with 
monofilament  netting,  and 
multifilament  netting  with 
multifilament  netting,  was  appropriate. 
Department's  Position:  We  agree  with 
Momoi  that  the  model-match 
methodology  we  used  in  our 
preliminary  results  is  appropriate. 
Before  issuance  of  our  preliminary 
results,  we  solicited  comments  on 
product  matches  from  both  CI  and 
Momoi.  Both  CI  and  Momoi  agreed  on 
the  basic  criteria  for  model  matching, 
but  differed  as  to  how  strict  the 


comparison  should  be.  Based  on  these 
comments,  as  well  as  model-matching 
criteria  established  in  previous  reviews 
of  this  finding,  we  agree  with  Momoi's 
proposed  model  matches,  which  result 
in  identical  merchandise  comparisons. 
Therefore,  no  adjustments  to  foreign 
maricet  value  for  diffiarences  in  physical 
diaracteristics  were  necessary. 

Comment  5:  Q  contends  that  no 
deductions  from  U.S.  price  were  made 
for  U.S.  brokerage,  whar&ge,  or  storage. 
Momoi  states  that  all  sales  to  the  United 
States  have  terms  of  cost,  insiuence,  and 
freight  (OF}  destination. 

Department's  Position:  In  our 
preliminary  results  we  deducted 
orokerage  from  U.S.  price.  However  we 
did  not  make  deductions  for  wharfage  or 
storage,  as  Momoi  is  on  record  claiming 
that  it  did  not  incur  such  expenses. 
Because  there  is  no  information  on  the 
record  to  suggest  that  such  expenses 
were  incurred  but  not  reported  by 
Momoi,  in  our  final  results  we  have  not 
made  a  deduction  for  wharfage  or 
storage,  but  have  deducted  brokerage 
expense  for  U.Sjprice. 

Comment  6:  CTcontends  that  most 
U.S.  prices  in  the  market  place  for 
netting  of  man-made  fibers  from  Japan 
include  regular  U.S.  Customs  duties.  CI 
asks  the  Department  to  confirm  that 
these  duties,  if  they  have  in  fact  been 
included,  have  been  deducted  in  the 
dumping  analysis. 

Department's  Position:  In  our 
questionnaire,  we  requested  that  Momoi 
identify  costs  for  regular  U.S.  Customs 
duties.  We  cannot  determine  from 
Memo's  response  that  any  claimed 
charges  include  an  amount  for  regular 
U.S.  Customs  duties  applicable  to  this 
merchandise.  In  addition,  Momoi  did 
not  address  this  issue  in  its  rebuttal 
comments.  Therefore,  in  absence  of  this 
information,  we  have  referred  to 
information  &t)m  U.S.  Customs  as  a 
reasonable  basis  for  this  adjustment. 
Accordingly,  for  these  final  results  we 
have  deducted  17  percent  regular  U.S. 
Customs  duties  from  U.S.  price. 

Comment  7:  CI  contends  that  it  was 
appropriate  for  the  Department  to  use  in 
its  preliminary  results  the  highest 
available  margin  for  the  firm  which  did 
not  respond  to  the  Department's 
questionnaire. 

Department's  Position:  We  agree,  in 
part,  with  a.  Because  it  did  not  respond 
to  our  questionnaire,  Kenmo  was 
deemed  uncooperative.  In  accordance 
with  section  776(c)  of  the  Tariff  Act,  we 
have  used  best  information  otherwise 
available  (BIA).  We  note  that  the  rate 
assigned  to  Kenmo  in  our  preliminary 
results  did  not  follow  our  BIA 
hierarchy,  as  outlined  in  Antifriction 
Bearings  (Other  than  Tapered  Roller 
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Bearings)  and  Parts  ^m  Frsnoe,  at  al. 
(57  FR  28379,  June  24, 1992),  becauaa  it 
was  from  the  preliminary  results,  not 
the  final  results  of  a  previous 
administrative  review.  The  correct  BIA 
rate,  which  is  the  highest  of  the  rates 
found  for  any  firm  in  the  final  results  of 
a  prior  administrative  review,  has  been 
applied  in  these  final  results  (see 
Fishnetting  of  Man-Made  Fibcnrs  from 
Japan:  Final  Results  of  Administrative 
Review  of  Antidumping  Finding,  48  FR 
43210,  September  22, 1983). 

Comment  8:  d  contends  that 
drcumvention  by  certain  unidentified 
manufacturers  is  occurring  via 
manufacturing  op»ations  in  Mexico. 

Momoi  contends  that  Q  failed  to  meet 
the  conditions  necessary  for  the 
Department  to  initiate  an 
anticircumvention  inquiry.  Specifically, 
a  has  not  demonstrated  that  the 
difference  between  the  value  of  the 
merchandise  sold  in  the  United  States  is 
minimal  as  compared  to  the  value  of 
merchandise  subject  to  the  antidumping 
finding  which  is  completed  or 
assembled  in  another  fcweign  country. 
Accordingly,  Momoi  asserts  Q's 
allegation  should  be  ignored. 

Department's  Position:  The  allegation 
that  CI  makes  does  not  contain  adequate 
information  for  us  to  initiate  an 
anticircumvention  iiiquiry.  In  addition, 
Q  does  not  tie  the  identities  of  the  two 
companies  covered  1^  the  current 
review  to  the  alleged  circumvention 
activity,  nor  is  there  any  reference  to  the 
period  of  this  administrMive  review.  If 
there  is  further  concern  on  tlw  part  of 
interested  parties,  they  should  make  an 
appropriately  documented  request  for 
an  anticircumvantion  inquiry. 

Final  Results  of  the  Review 

After  analysis  of  the  comments 
received,  we  determine  that  the 
following  weighted-average  mai^gins 
exist  for  the  period  )une  1, 1990, 
through  May  31, 1991: 


Manufacbjrar/preducer/exporter 


Momoi  FisNng  Net  Mfg. 
Nippon  Kenmo  Co 


Peroanl 
margin 


2.67 
18.30 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  bidividual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentages  stated  above. 
The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  sfiall  be  efiiBctive,  upon 
publication  of  this  notice  of  final  results 


of  administrative  review,  for  all 
shipments  of  the  subject  merchandiae 
from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
pubUcadon  of  this  notice,  as  provided 
by  section  751(aMl)  of  the  Tariff  Act:  (1) 
Tlie  cash  deposit  rate  for  the  reviewed 
companies  will  be  those  estabUshed  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review,  the  cash  deposit  rate  will  be  the 
"new  shipper"  rate  established  in  the 
first  administrative  review,  as  discussed 
below. 

On  May  25, 1993.  the  Court  of 
International  Trade  in  Floral  Trade 
Council  v.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Tonington  Company  v.  United 
States.  Slip  Op.  93-83,  decided  that 
once  on  "all  others"  rate  is  established 
for  a  companv,  it  can  only  be  changed 
through  an  a(inunistrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV]  investigation  (or  that  rate  as 
amended  /or  correction  for  clerical 
errors  or  as  a  result  of  Utigation).  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation,     ' 
the  D^>artraent  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  the  administrative  review  published 
by  the  Department  (or  that  rate  as 
amended  for  correction  of  clerical  error 
or  as  a  result  of  litigation)  as  the  "all 
others"  rate  for  the  purposes  of 
establishing  cash  deposits  in  all  current 
and  future  administrative  revievys. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  finding,  and  we 
are  unable  to  ascertain  the  "all  o^ers" 
rate  from  the  Treasury  LTFV 
investigation,  the  "all  others"  rate  for 
the  purposes  of  the  review  will  bo  1.94 
percent,  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
the  administrative  review  published  by 
the  Department  (47  FR  28978.  July  2. 
1982). 


These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  rariew. 

This  Dotioa  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  undm- 19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimburseoimit  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  vrith  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessm«it  cf  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  acccn-danos 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctioQ^le  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(lH 
and  19  CFR  353.22. 

Dated;  hiiy  30. 1993. 

Barban  R.  Stafford, 

Acting  Assistant  Secnta/y  for  Import 
Administration. 

(FR  Doc.  93-19031  Filed  8-6-93: 8:45  am) 
BILUNC  OOOE  3»ie-oa-M 


[A-S68-«3] 

Preilnainary  ResulU  of  Antidumping 
Duty  Administrative  Review*;  Ughl- 
Scattering  instruments  end.  Parts 
Thereof  From  Japen 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews:  iigbt-scatteriug  mstruments 
and  parts  thereof  from  j^pan. 

SUMMARY:  In  response  to  requests  from 
the  petitioner,  Wyatt  Teclinology 
Corporation  (Wyatt),  the  Department  of 
Commerce  (the  Department)  is 
conducting  the  first  and  second 
admii)istrative  reviews  of  the 
aiitidumping  duty  order  on  light- 
scattering  instruments  (LSIs)  and  parts 
the.reof  frt)m  Japan.  The  reviews  cover 
one  manufacturer/exporter,  Otsuka 
Electronics  Ca.  Ltd.  (Otsuka).  and 
entries  of  the  subject  merchandise  to  the 
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United  States  during  the  peridd 
November  15. 1990  through  October  31. 
1992.  As  •  result  of  these  reviews,  the 
Oepanmeni  has  preliminarily 
determined  that  there  were  no  entries  of 
l^Is  expurted  by  Otsuka  and  sold  to 
unrelated  parties  during  the  first 
administrative  review  period.  The 
Department  has  also  preliminarily 
determined,  using  the  best  information 
svaildble.  (BIA),  Uiat  dumping  margins 
exist  with  respect  to  OtsuJcs  for  the 
second  review  period.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
ErFECTIVE  DATE:  August  9, 1993. 
f  OR  FURTHER  »4FORIIA'nON  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
OfHce  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPftEMENTARV  IMFORMATION: 

Background 

On  November  19, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
light  scattering  instruments  (LSIs)  from 
lapan  (55  FR  48144).  Petitioner.  VVyatt. 
requested  the  first  administrative  review 
of  tins  order  on  November  21, 1991,  and 
the  second  administrative  review  on 
November  27. 1992.  We  initiated  both 
reviews,  covering  the  periods  July  10, 
1990  through  October  31. 1991  (56  FR 
66429.  December  23. 1991),  and 
November  1.  1991  through  October  31. 
1992  (57  FR  61873.  December  29. 1992), 
respectively.  The  Department  has  now 
conducted  the  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

On  June  4, 1992,  Otsuka  claimed  that 
liie  Department  had  incorrectly 
identified  the  beginning  date  of  the  first 
period  of  review  (POR)  as  July  10, 1990. 
Otsuka  believes  that  the  FOR  should 
begin  on  November  15, 1990,  because 
suspension  of  liquidation  became 
effective  on  that  date.  We  agreed  to 
change  to  November  15. 1990.  the 
beginning  date  of  the  first 
administrative  review  period,  consistent 
with  19  CFR  3S3.22(b)(2). 

On  April  21, 1993.  we  granted  Otsuka 
•  two-week  extension  for  submitting  its 
questionnaire  response  in  the  second 
review,  in  accordance  with  19  CFR 
353.31(b)(3).  We  received  Otsuka's 
questionnaire  response  12  days  after  the 
extended  deadline  of  May  6, 1993.  We 
rejected  the  response  as  untimely,  in 
accordance  with  19  CFR  353.3lR>)(2). 
and  used  BIA  for  purposes  of  the  second 


review,  in  accordance  with  section 
776(c)  of  the  Act. 

Scope  of  the  Reviews 

These  reviews  cover  imports  of  LSIs 
and  parts  thereof  from  Japan.  The 
Department  defines  such  merchandise 
as  LSIs  and  the  parts  thereof  from  Japan, 
specified  below,  that  have  classical 
measurement  capabilities,  whether  or 
not  also  capable  of  dynamic 
measurements.  Classical  measurement 
(also  known  as  static  measurement) 
capability  usually  means  the  ability  to 
measiue  absolutely  (i.e.,  without 
reference  to  molecular  standards)  the 
weight  and  size  of  macromolecules  and 
submicron  particles  in  solution,  as  well 
as  certain  molecular  interaction 
parameters,  such  as  the  so-called  second 
viral  coefficient.  (An  instrument  that 
uses  single-angle  instead  of  multi-angle 
measurement  can  only  measure 
molecular  weight  and  the  second  viral 
coefficient.)  Dj'namic  measurement 
(also  known  as  quasi-elastic 
measurement)  capability  refers  to  the 
ability  to  measure  the  diffusion 
coefficient  of  molecules  or  particles  in 
suspension  and  deduce  therefrom 
features  of  their  size  and  size 
distribution.  LSIs  subject  to  these 
reviews  employ  laser  light  and  may  iise 
either  the  single-angle  or  multi-angle 
technique. 

The  following  parts  are  included  in 
the  scope  of  these  administrative 
reviews  when  they  are  manufactured 
according  to  specifications  and 
operational  requirements  for  use  only  in 
an  LSI  as  defined  in  the  preceding 
paragraph:  Scanning  photomulliplier 
assemblies,  immersion  baths  (to  provide 
temperature  stability  and/or  refractive 
index  matching),  sample-containing 
structures,  electronic  signal-processing 
boards,  molecular  characterization 
software,  preamplifier/discriminator 
circuitry,  and  optical  benches.  LSIs 
subject  to  these  reviews  may  be  sold 
inclusive  or  exclusive  of  accessories 
such  as  personal  computers,  cathode  ray 
tube  displays,  software,  or  printers.  LSIs 
are  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  9027.30.40.  LSI  parts  are 
currently  classifiable  under  HTS 
subheading  9027.90.40.  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes.  The  written  product 
description  remains  dispositive. 
Difi'erent  items  with  the  same  name  as 
subject  parts  may  enter  under 
subheading  9027.90.40.  To  avoid  the 
unintended  suspension  of  liquidation  of 
non-subject  parts,  those  items  entered 
under  subheading  9027.90.40  and 
generally  known  as  scanning 


Ehotomultiplier  assemblies,  immersion 
Bths,  sample-containing  structures, 
electronic  signal-processing  boards, 
molecular  characterization  software, 
preamplifier/discriminator  circuitry, 
and  optical  benches  must  be 
accompanied  by  an  importer's 
declaration  to  the  Customs  Service  to- 
the  effect  that  they  are  not  manufactiued 
for  use  in  a  subject  LSI. 

These  reviews  cover  entries  of  the 
subject  merchandise  exported  by  Otsuka 
and  entered  during  the  periods 
November  15, 1990  through  October  31. 
1991,  and  November  1. 1991  through 
October  31. 1992. 

Preliminary  Rraults  of  Reviews 

We  have  preliminarily  determined 
that  Otsuka  had  no  exports  of  the 
subject  merchandise,  entered  into  the 
United  States  and  sold  to  unrelated 
parties  during  the  first  administrative 
review  period,  November  15, 1990 
through  October  31. 1991.  Otsuka 
exported  one  subject  LSI  during  this 
period  to  a  related  party  in  the  United 
States.  The  related  party  has  not  sold 
the  LSL  We  will  include  this  unit  in  a. 
future  review  if  it  is  ever  sold. 

Otsuka  also  exported  two  high-speed 
correlation  calculation  boards 
(correlation  boards)  that  entered  during 
the  POR,  one  for  sale,  and  one  for 
demonstration  use.  In  accordance  with 
19  CFR  353.29(i)(l),  we  preliminarily 
determine  that  these  parts  are  not 
covered  by  the  scope  of  the  order.  It  is 
clear  from  the  final  determination  of  the 
LTFV  investigation  that  the  correlation 
boards  are  not  covered  because  they  are 
not  manufactured  exclusively  for  use 
with  subject  LSIs,  as  is  required.  The 
correlation  boards  in  question  can  be 
used  with  at  least  one  model  of  LSI  that 
is  outside  the  scope.  In  this  regard. 
Otsuka  itself  manufactures  a  model  of 
LSI  that  is  capable  of  performing 
dynamic  measurements,  but  not 
classical  measurements,  and  is  therefore 
outside  the  scope.  Because  the 
correlation  boards  can  be  used  with  LSIs 
like  this  model,  which  has  dynamic 
measuring  capabilities  but  not  classical 
measuring  capabilities,  they  can  be  used 
in  LSIS  that  are  outside  the  scope  of  the 
order.  Accordingly,  the  correlation 
boards  are  not  manufactured  exclusively 
for  use  in  the  subject  merchandise,  and 
we  preliminarily  determine  that  the 
correlation  boards  ara  not  within  the 
scope. 

Because  Otsuka  failed  to  respond  in  a 
timely  manner  to  our  antidumping 
request  for  information  in  the  second 
administrative  review,  we  ara  using 
BIA.  in  accordance  with  section  776(c) 
of  the  Act,  for  that  period.  In  this  case, 
we  have  used  as  BIA  the  rate  from  the 
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antidumping  order.  Consequently^  we 
have  preliminarily  determined  that  the 
following  dumping  margins  exist  for  the 
periods  Novemoer  15. 1090  through 
October  31. 1991.  and  November  1, 1991 
through  October  31. 1992: 


Manufac- 

turer/Ex- 
porter 

Period  of  review 

k/largin 
(percent) 

Otsuka 

El«:- 

Iron- 

ics. 

LW 

11/15/90-10/31/91 

'129.71 

Otsuka 

Else- 

trofv 

tea. 

Lid 

11A)1/91-10/31/92 

2129.71 

'  No  entries  durina  thia  period;  margin  used 
is  from  the  investigaoon. 

>BIA  rate;  margin  used  is  from  the 
investigation. 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Anv  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  Grst  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
these  administrative  reviews,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
hearing. 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
shall  be  the  rates  established  in  the  final 
results  of  the  administrative  review  for 
the  1991-1992  period;  (2)  for  previously 
reviewed  or  investigated  companies  not 
hsted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
shall  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise  and  (4)  if  neither  the 
exporter  nor  the  manufactiu«r  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  "all 
others  rate"  from  the  LTFV 
investigation. 


On  May  25, 1993,  the  Court  of 
International  Trade  in  Floral  Trade 
Council  v.  United  States.  Slip  Op.  93- 
79.  and  Federal-Mogul  Corporation  and 
the  Tonington  Company  v.  United 
States.  Slip  Op.  93-83.  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  o(  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation. 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  129.71  percent,  the  "jll 
other"  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department  (55  FR  349^,  August  27, 
1990). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  §353.22  of  the 
Department's  regulations. 

Etated:  July  30, 1993.  • 

Baibara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doa  93-19034  Filed  8-6-93;  8:45  am] 
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Final  Oetennlnatton;  Antidumping  Duty 
invesUgetton  of  Pads  for  Woodwind 
Instniment  Key*  From  Italy 
Manufactured  by  Muaic  Center  e.n.c.  di 
Luciano  Piaoni  and  luicien  a.n.c.  dl 
Danllo  Piaoni  ft  C. 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  9,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
Beck,  Office  of  Antidumping 
Investigations.  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  20230;  telephone  (202)  482-3464. 

Final  Determination 

We  have  determined  that  pads  for 
woodwind  instrument  keys 
manufactured  by  Music  Center  s.n.c.  di 
Luciano  Pisoni  (Pisoni)  and  Lucien 
8.n.c.  di  Danilo  Pisoni  ft  C.  (Lucien)  ' 
(collectively  respondent)  from  Italy  are 
being,  or  are  likely  to  be,  sold  in  the. 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  TariflFAct 
of  1930,  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  publication  of  the  affirmative 
preliminary  determination  on  May  25, 
1993  (58  FR  30015).  the  following 
events  have  occurred.  Respondent 
requested  a  public  hearing  on  May  25, 
1993.  On  June  4, 1993.  petitioner 
requested  to  participate  in  the  public 
hearing. 

We  conducted  verification  on  June  7 
through  June  9, 1993.  Petitioner  filed  its 
case  brief  on  July  12, 1993.  Also  on  July 
12, 1993,  respondent  notified  the 
Department  of  Commerce  (the 
Department)  that  it  would  not  be 
submitting  a  case  brief.  A  public  hearing 
was  held  on  July  19, 1993. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pads  for  woodwind 
instrument  keys  (pads),  which  are 
manufactured  by  Pisoni  and  Lucien. 

Pads  for  woodwind  instrument  keys 
covered  by  the  scope  of  this 
investigation  are  ciurently  classifiable 
under  the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  9209.99.4040 
and  9209.99.4080.  AlOiough  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 


Fadaral  Regialer  /  Vol  58.  No.  151  /  Monday.  August  9.  1993  /  Noticss 


Period  of  Investigation 

The  period  of  invettigitioa  it  April  1. 
1902.  uitmgh  September  30. 1992. 

Such  or  SwiiJdr  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  oomprise  • 
single  category  of  "such  or  similar" 
merchandise.  Where  there  wera  no  sales 
of  identical  merchandise  in  the  third 
country  to  compere  to  U.S.  sales,  we 
made  similar  merchandise  comparistns 
on  the  basis  of:  Diameter,  type  of 
material,  pad  variety,  type  of  core,  type 
of  disk,  and  thickness,  as  listed  in 
Appendix  V  of  the  Department's 
antidumping  questionnaire.  We 
compared  sets  of  pads  sold  in  the  U.S. 
market  to  sets  of  pads  sold  in  the  third 
country  market,  and  compared 
individual  pads  to  individual  pads.  We 
made  adjustments,  where  appropriate, 
for  differences  in  the  physical 
characteristics  of  the  merdiandise,  in 
accordance  %vith  section  773(^(4)(C)  of 
the  Act 


UMI 


Fair  Value  Comparisons 

To  determine  whether  sales  of  pads 
from  Italy  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  | 

United  States  Price 

We  based  all  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  f.o.b  sales  to  unrelated  customers. 
We  made  one  addition  to  USP  for 
payments  respondent  received  from 
respondent's  distributor  in  the  U.S. 
market  for  exchange  rate  fluctuations. 
We  recalculated  this  adjustment  based 
on  the  terms  specified  in  the  price 
protection  agreement  between 
respondent  and  its  distributor.  We  made 
no  adjustment  for  reported  quantity 
discounts  because  the  prices  reported 
were  already  net  of  discounts.  Also,  we 
did  not  deduct  reported  expenses  for  air 
freight  charges  bcKause  the  prices 
respondent  reported  were  ex-factory 
prices  which  did  not  include  any 
expenses  associated  with  air  freight. 

We  discovered  at  verification  that 
respondent  did  not  report  certain  sales 
of  pads  made  with  ooric  Therefore,  we 
have  used  as  best  information  available 
(BIA)  for  the  U.S.  sales  of  cork  pads  the 


highest  rata  calculated  for  any  other  sale 
of  the  subject  merchandise,  as  this  rata 
was  determined  to  be  non-aberatianal 
(see  comment  #3  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice). 

Foreign  Market  Value 

We  calculated  FMV  based  on  f.o.b.  and 
c&f  prices  to  unralated  customen  in 
Taiwan  because  the  home  market  was 
not  viable.  Whera  possible,  we 
compared  U.S.  sales  to  third  country 
sales  of  identical  and  similar 
merchandise  made  at  the  same  level  of 
trade,  in  accordance  with  19  CFR 
353.58.  We  made  deductions,  where 
appropriate,  for  freight  expenses 
incurred  on  c&f  sales.  We  made  no 
adjustment  for  reported  quantity 
discounts  because  the  prices  reported 
were  already  net  of  discoimts. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses.  Since  respondent  used  an 
inconsistent  methodology  for 
calculating  the  credit  period  for  U.S. 
and  third  country  sales,  we  have  added 
to  every  U.S.  credit  period  the  longest 
period  between  the  date  the  bank 
receives  the  funds  and  the  date  the 
company  receives  the  funds ineither 
the  U.S.  or  Taiwanese  markets,  as  BIA 
(see  comment  #5  in  the  "Analysis  of    . 
Comments  Received"  section  of  this 
notice).  Since  we  are  collapsing  Pisoni 
and  Lucien  into  one  entity  for  purposes 
of  this  investigation,  as  stated  in  our 
preliminary  determination  (58  FR 
30015,  May  25, 1993).  we  have 
recalculated  credit  expenses  using  the 
average  interest  rate  for  Pisoni  and 
Lucien. 

We  did  not  make  a  circimistance  of 
sale  adjustment  for  reported  direct 
selling  expenses  because  the  expoises 
were  not  properly  supported  on  the 
record,  and  it  is  not  clear  who  incurs 
these  reported  expenses.  Also,  it  is 
unclear  now  respondent  derived  the 
percentage  factor  it  applied  to  USP  to 
calculate  these  reporteid  expenses.  In 
two  deficiency  letters,  we  requested  that 
respondent  submit  documents  showing 
how  this  adjustment  was  calculated,  but 
respondent  did  not  do  so.  Respondent's 
narrative  description  only  states  that  its 
direct  selling  expenses  for  products  sold 
in  the  U.S.  market  are  less  than  its 
expenses  for  products  sold  in  the  home 
market,  and  therefore,  we  should  adjust 
upward  the  U.S.  price  by  the  amount  of 
this  difference. 

Moreover,  at  verification,  respondent 
declined  to  present  any  documentation 
supporting  these  expenses  and  stated 
that  it  was  no  longer  claiming  that  a 


circumstance  of  sale  adjustment  should 
be  made  for  them.  In  addition, 
respondent  did  not  provide  any 
information  with  respect  to  selling 
expenses  incurred  fonr  products  sold  in 
third  coimtries.  Since  we  are  using 
Taiwan  sales  as  a  basis  for  FMV  and  the 
reported  expenses  are  not  properly 
supp<»ted  on  the  record,  we  have  not 
made  a  circumstance  of  sale  adjustment 
for  reported  direct  selling  expenses  (see 
comment  #9  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice). 

In  reporting  its  physical  differences  in 
merchandise  (difmer)  adjustment. 
respondent  incorrectly  included 
amounts  for  packing.  Because  of  this,  as 
BIA  we  have  denied  respondent's 
claimed  adjustment  when  it  results  in  a 
decrease  to  the  FMV  (see  comment  #1  in 
the  "Analysis  of  Comments  Received" 
section  of  this  notice).  Where  the  difrner 
results  in  an  increase  to  FMV,  as  BIA  we 
made  the  adjustment. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  sectitm  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 
verification  procediires.  including  on- 
site  inspection  of  the  manubcturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Analysis  of  Comments  Received 

Comment  1:  Petitioner  argues  that  the 
respondent  omitted  from  the  Japanese 
database  a  number  of  products  based  on 
the  difrner  adjustment,  which  was 
contrary  to  the  Department's 
instructions  to  report  all  sales  to  Japan, 
regardless  of  the  difrner  adjustment. 
Petitioner  contends  that,  based  on  the 
limited  information  gained  at 
verification,  respondent  incorrectly 
calculated  the  difrner  adjustment  using 
packing  charges.  Thus,  petiti(mer  argues 
that  nimierous  sales  exduded  by 
respondent  from  the  Japanese  database 
based  on  the  difrner  test  should  have 
been  included  and  that  the  inclusion  of 
these  sales  could  have  caused  the 
Department  to  select  Japan  as  the 
appropriate  third  country  market 

DOC  Position:  We  disagree  with 
petitioner's  assertion  that  the 
Department  would  have  used  sales  to 
Japan  as  the  basis  for  foreign  market 
value  if  certain  products  from  this 
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database  had  not  been  deleted  by 
respondent.  As  stated  in  the  preliminaiy 
determination  (58  FR  30015.  May  25. 
1993),  the  Department  selected  Taiwan 
as  the  third  country  mari^et  because 
exports  to  Taiwan  consisted  of  sales  of 
the  most  similar  merchandise  and  in  the 
largest  quantities.  Although  petitioner  is 
correct  in  stating  that  respondent  did 
not  report  all  individual  sales  in  the 
Japanese  database,  this  issue  is  moot 
since  we  selected  the  Taiwanese  market 
as  the  appropriate  basis  for  FMV  based 
on  a  review  of  the  total  amoxmt  of 
Taiwanese  and  Japanese  sales,  including 
those  Japanese  sales  which  were 
excluded  firom  the  Japanese  database. 
These  sales  totals  were  also  confirmed 
at  the  verification. 

Regarding  Taiwanese  sales,  we  agree 
that  these  sales  also  incorrectly  indude 
packing  charges  in  the  difimer 
adjustment.  We  determined  that  the 
di&ner  adjustment  included  packing 
charges  at  the  verification.  The 
Department's  policv  is  to  calculate  the 
di&ner  adjustment  based  on  the  variable 
cost  of  manufacture  only,  as  indicated 
in  the  Department's  questionnaire. 
Packing  costs  are  not  considered 
variable  costs  of  manufacture  and, 
therefore,  should  not  be  included  in  the 
di&ner  adjustment.  Any  differences  in 
packing  costs  are  recognized  by  adding 
the  cost  of  U.S.  packing  to  FMV,  as 
required  by  section  773(a)(1)  of  the  Act. 
Respondent  made  no  arguments  why 
packing  should  be  included  in  the 
difiner  adjustment  in  the  course  of  the 
investigation.  Furthermore,  respondent 
did  not  provide  the  data  in  a  manner 
that  would  allow  us  to  remove  the 
packing  costs  firom  the  difaier 
adjustment.  Therefore,  as  BIA,  we  have 
denied  respondent's  claimed  difiner 
adjustment  when  it  results  in  a  decrease 
in  FMV. 

Comment  2:  Petitioner  argues  that  the 
proper  date  of  sale  should  be  the  date 
when  the  price  and  quantity  are  agceed 
to.  which  in  this  case,  petitioner  claims, 
is  the  date  of  the  purchase  order. 
(Respondent  used  date  of  the  invoice  to 
determine  date  of  sale.)  Petitioner 
maintains  that,  because  respondents 
were  imable  to  provide  any  purchase 
orders  at  verification,  the  Department 
should  reject  respondent's  sales 
information  and,  instead,  use  BIA. 

DOC  Position:  We  disagree  with 
petitioner.  In  our  preliminary 
determination,  we  stated  that  the 
invoice  date  appears  to  be  the  date 
when  the  price  and  quantity  are  fixed. 
This  topic  was  examined  closely  at  the 
verification,  where  the  Department 
found  no  evidence  that  the  respondent 
ever  officially  confirms  orders  upon 


receipt  of  the  purchase  order.  Instead, 
we  found  that  the  first  written 
documentation  that  could  be  considered 
to  be  an  order  confirmation  is  the 
invoice,  which  is  produced  upon 
shipment.  Therefore,  we  believe  that  the 
date  of  sale  methodology  utilized  by 
respondent  in  this  case  is  reasonable. 

Comment  3:  Petitioner  contends  that 
respondent  failed  to  report  sales  of  pads 
made  with  cork  which  were  discovered 
at  verification,  even  though  it  was 
instructed  to  report  these  sales. 

DOC  Position:  We  agree  with 
petitioner.  Our  scope  states  that:  "The 
products  covered  by  this  investigation 
are  pads  for  woodwind  instrument 
keys."  Pads  made  with  cork  are 
included  in  the  scope  since  the  scope 
clearly  includes  pads  for  woodwina 
instrument  keys  regardless  of  material. 
Respondent  failed  to  report  sales  of  pads 
made  with  cork.  Therefore,  the 
Department  used  as  BIA  for  these  sales 
the  highest  rate  calculated  for  any  other 
sale  of  the  subject  merchandise,  as  this 
rate  was  determined  to  be  non- 
aberational. 

Comment  4:  Petitioner  argues  that 
unreported  bank  charges  were 
discovered  diuing  verification.  Thus, 
petitioner  states  that  the  Department  has 
incomplete  and  imreliable  information 
to  base  the  final  determination  and 
shoald  therefore  use  petitioner's 
information  as  BIA  to  calculate  a 
margin.  If  this  is  not  done,  petitioner 
argues  that  the  Department  should 
deduct  ihe  highest  bank  charge  noted  at 
verification  from  all  sales  in  Uie  U.S. 
maricet  when  calculating  a  margin. 

DOC  Position:  We  agree,  in  part,  with 
petitioner.  We  found  at  verification  that 
respondent  incurred  certain  banking 
charges  and  should  have  reported  them 
as  direct  selling  expenses,  as  requested 
in  the  questionnaire.  Therefore,  as  BIA, 
we  have:  (1)  Calculated  bank  charges  for 
U.S.  sales,  based  on  the  highest 
percentage  of  the  bank  charge  found  on 
payments  for  U.S.  sales;  (2)  calculated 
no  bank  charges  for  Taiwan  sales;  and 
(3)  performed  a  circumstance  of  sale 
adjustment  for  the  bank  charges. 

Comment  5:  Petitioner  asserts  that  the 
dramistance  of  sale  adjustment  for 
credit  expenses  should  be  disallowed 
because  the  methodology  used  to 
calculate  the  number  of  days  of  payment 
was  inconsistent  between  U.S.  sales  and 
the  third  country  sales.  Petitioner 
contends  as  BIA,  the  Department  should 
use  the  longest  reported  payment  period 
for  all  U.S.  sales. 

DOC  Position:  We  agree  with 
petitioner.  The  Department's  policy  for 
calculating  the  credit  period  is  to  take 
the  difference  between  the  date  of 
shipment  and  the  date  the  company 


receives  payment.  Based  on  information 
obtained  at  the  verification,  the 
methodologies  between  the  U.S.  and 
Taiwanese  credit  periods  were  foimd  to 
be  inconsistent.  For  U.S.  sales, 
respondent  calculated  the  payment 
period  as  the  number  of  days  between 
the  date  of  shipment  and  the  date  the 
bank  received  payment  from  the 
customer;  for  "Taiwan  sales,  it  used  the 
period  between  the  date  of  shipment 
and  the  date  the  bank  deposited  the 
funds  in  respondent's  bank  account.  As 
a  result,  the  U.S.  credit  period  was 
under-reported.  Therefore,  as  BIA,  we 
have  added  to  every  U.S.  credit  period 
the  longest  period  found  at  verification, 
for  either  Taiwan  or  U.S.  sales,  between 
the  date  the  bank  received  the  funds  and 
the  date  it  deposited  them  in  the 
respondent's  account 

Comment  6:  Petitioner  maintains  that 
the  Department  should  deny 
respondent's  attempt  to  revise  at 
verification  the  interest  rate  it  used  to 
impute  credit  expenses,  since  it  was 
unable  to  substantiate  the  revised  rate. 

DOC  Position:  We  agree  with 
petitioner.  In  its  response,  respondent 
had  used  all  shori-term  borrowings  to 
calculate  the  interest  rate.  At 
verification,  respondent  then  attempted 
to  revise  its  interest  rate  calculation  by 
only  including  dollar-denominated 
short-term  borrowings.  However,  we  are 
not  accepting  this  new  rate  since:  (1)  It 
is  untimely;  and  (2)  as  described  in  the 
verification  report,  respondent  could 
not  substantiate  the  revised  interest  rate 
as  they  were  unable  to  support  interest 
paid  on^dollar-denominated  loans.  We 
nave  therefore  used  the  rate  reported  in 
the  questionnaire  response  ana  used  in 
the  preUminary  determination. 

Comment  7:  Petitioner  argues  that  the 
range  adjustment  dted  by  the 
respondent  is  not  required  because  the 
difmer  adjustment  should  capture  the 
difference  in  physical  characteristics. 
Petitioner  requests  that  the  Department 
use  BIA  in  calculating  the  di&ner 
adjustment  since  respondent  failed  to 
report  all  costs  associated  with  different 
pad  sizes  and  to  delete  the  range 
adjustment 

DOC  Position:  The  range  adjustment 
only  applies  to  Japanese  sales.  Because 
we  are  not  basing  foreign  market  value 
on  sales  to  Japan,  this  issue  is  moot 

Comment  8:  Petitioner  maintains  that 
since  respondent  did  not  provide 
information  regarding  inland  freight  on 
sales  made  to  Qie  United  States,  the 
Department  should  use  BIA  for  this 
adjustment 

DOC  Position :  We  disagree  with 
petitioner.  Based  on  information 
submitted  on  the  record  in  the  course  of 
this  investigation,  as  well  as  information 
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obtained  at  th«  verificatiao.  w«  have 
determined  that  raspondent  did  not 
incur  any  inland  freight  on  aalaa  made 
to  the  United  Sutaa.  Therafoie.  we 
mide  no  deduction  to  USP  for  U.S. 
inland  freight  charge*. 

Comment  0:  Petitioner  contends  that 
since  the  respondent  did  not  provide  an 
explanation  and  supporting 
documentation  for  an  upward 
adjustment  to  USP  whidi  respondent 
had  classified  as  a  direct  selling 
expense,  the  Department  should  use 
BIA  for  this  adjustment 

DOC  Position:  We  disagree  with 
petitioner  that  an  adjustment  should  be 
made.  As  stated  in  our  preliminary 
daterminaUon.  this  adjustment  was  not 
properly  supported  on  the  record,  and  it 
was  not  clear  who  incurred  this 
expense.  This  item  was  also  examined 
at  the  verification.  At  the  verification, 
company  officials  stated  that  they  were 
withdrawing  their  claim  for  this 
adjustment,  had  no  dociwientation  to 
supp<Hl  it,  and  did  not  know  what  they 
had  used  to  calculate  it.  Departmental 
o^icials  checked  to  make  sure  that  any 
selling  expenses  incurred  had  been 
reported  and  found  no  discrepancies. 
Therefore,  we  are  not  making  any 
adjustment  for  this  item. 

Comment  10:  Petitioner  argues  that, 
even  though  no  documentation  was 
found  at  verification  supporting  a 
relationship  between  Pisoni  or  Lucien 
and  Enzo  Pizzi  (the  U.S.  distributor) 
(Pizzi),  Pizzi  is  a  selling  agent  of  Pisoni, 
and  that  the  transactions  between  Pisoni 
and  Pizzi  are  exporters'  sales  price 
transactions. 

DOC  Position:  We  disagree  with 
petitioner.  We  informed  petitioner  on 
July  7, 1993.  that  we  had  found  at 
verification  no  evidence  of  a 
relationship  between  the  parties  nor  any 
evidence  that  Pizzi  acted  as  a  selling 
agent  of  Pisoni,  and  that  we  would  not 
conduct  a  verification  of  Pizzi. 
Therefore,  we  are  continuing  to  treat 
Pizzi  as  one  of  respondmit's  unrelated 
U.S.  customers. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
drcumstancas"  exist,  with  respect  to 
imports  of  pads  from  Italy.  Section 
735{aM3)  of  the  Act  provides  that  critical 
circumstances  exist  if  we  determine 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhwe  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
accoimt.  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 


which  is  the  subject  of  the  investigation 
at  less  than  its  frdr  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period.  Sinoe 
there  is  currently  an  antidumping  duty 
order  in  eRiect  with  respect  to  imports 
of  pads  from  Italy  (other  than  those  from 
Lucien  and  Pisoni).  we  find  that  there 
is  a  history  of  dumping  in  the  United 
States  of  merchandise  which  is  the 
subject  of  this  investigation. 

However,  based  on  our  analysis  of  the 
shipment  dJata  submitted  by  respondent, 
we  have  determined  that  massive 
imports  do  not  exist.  As  stated  in  19 
CFR  3S3.16(f),  we  consider  imports  to 
be  massive  if  there  has  been  an  increase 
in  imports  of  15  percent  or  more  over 
a  relatively  short  period  of  time.  A 
comparison  of  respondent's  shipments 
from  April  1992  through  October  1992 
and  those  frt>m  November  1992  through 
May  1993,  indicate  that  imports  have 
increased  by  less  than  15  percent.  As 
such,  we  have  determined  that  critical 
circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  pads  from 
Italy  from  Pisoni  and  Lucien,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  25, 1993, 
which  is  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  There  is  no  "All 
Others"  rate  in  this  investigation  since 
the  Department  limited  this 
investigation  to  Pisoni  and  Lucien,  as  an 
antidumping  duty  order  currently  exists 
with  respect  to  exports  of  pads  from  all 
other  comnenies  in  Italy.  (See  Pads  for 
Woodwind  Instrument  Keys  from  Italy: 
Antidumping  Duty  Order.  49  FR  37137, 
September  21, 1984).  This  suspension  of 
liquidation  and  the  estimated  margin 
shown  below  apply  only  to  Pisoni  and 
Lucien. 

For  previously  reviewed  or 
investigated  companies,  otho*  than 
Pisoni  and  Lucien,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  review  period.  (See  Pads  for 
Woodwind  Instrument  Keys  from  Italy: . 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  57  FR  48202. 
October  22. 1992).  For  unreviewed  or 
non-investigated  companies,  the  cash 
deposit  rate  will  continue  to  be  the  all 
other  rate  published  in  this  review 
period.  (57  FR  48202.  October  22. 1992). 


For  Pisoni  and  Luden,  the  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margin  for  Pisoni  and  Lucien 
is  1.82  percent. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  (TTC)  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
jnaterially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry  within  45  dajfS 
of  the  publication  of  this  notice.  If  the 
rrc  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  and 
antidumping  duty  on  pads  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  August  2. 1903. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secntoty  for  Import 
Administration. 

[FR  Doc.  93-19027  Filed  »-6-93;  8:45  ami 
aajjNG  C006  ai»-a*-p 

[A-58O-S01] 

Photo  Albums  and  FHIar  PagM  From 
Korea;  Final  Rasulta  of  Antidumping 
Duty  Administratlva  Ravlaw 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
actK)n:  Notice  of  final  resulu  of 
antidumping  duty  administrative 
review. 

SUWIARY:  On  October  20, 1992.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  photo 
albums  and  JBinpages  from  Korea.  The 
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review  coven  one  exporter  and  the 
period  December  1. 1990  through 
November  30, 1991.  We  praliminarily 
found  that  there  were  no  shipments  by 
that  exporter  of  Koreen  photo  albums 
and  RUet  pages  to  the  United  States 
during  the  period  of  review. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  one 
comment  from  respondent  Based  on 
our  analysis  of  the  comment  received, 
the  final  results  of  review  are 
unchanged  from  those  presented  in  the 
preliminary  results. 
EFFECTIVE  DATE:  August  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-0090/3814. 

SUPPLEMENTARY  MFORMATKHC 

Background 

On  October  20, 1992.  the  Departramit 
published  in  the  Federid  Register  (57 
FR  47838)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  photo 
albums  and  filler  pages  from  Korea 
(December  16. 1985. 50  FR  51273).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  l^  the  review  are 
shipments  of  photo  albums  and  filler 
pages.  This  merchandise  is  currently 
classifiable  under  item  numbers  3920. 
3921,  4819.50,  4820.50,  4820.90  and 
4823.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  HTS  ntmibers  are 
provided  for  convenience  and  customs 
purposes.  The  written  d«scription 
remeins  dispositive. 

The  review  covers  Four  Star  Trading 
Company  asad  the  period  December  1. 
1990  through  November  30. 1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by  19 
CFR  353.22(c)(5).  We  received  one 
comment  from  Four  Star. 

Comment:  Four  Star  requests  that  the 
Department  remove  its  name  from  a  list 
of  companies  deemed  to  be  possible 
exporters  of  Korean  ftaHo  albums  and 
filler  pages  whan  the  Department  issues 
instructions  to  the  U.S.  Customs  Service 
(Customs)  ragarding  the  final  results  of 
this  adnUniraativa  review. 

Department'*  Position:  A»  a  result  of 
a  prevkMis  admiaistiative  ravie  ■''.  the 


Department  notified  customs  that  Four 
Star  had  been  identified  by  the 
petitioner  as  a  possible  exporter  of 
Korean  photo  albums  and  filler  pages 
and  that  liquidation  should  be 
suspended  on  all  entries  of  merchandise 
exported  by  Four  Star  regardless  of 
country  of  origin.  During  the  period  of 
review.  Customs  suspended  liquidation 
of  an  entry  of  this  merchandise  exported 
by  Four  Star.  Howevw,  after  review  of 
Four  Star's  information,  the  Department 
agrees  with  Four  Star  that  this  entry  was 
of  Taiwanese  origin,  and  therefore,  not 
subject  to  the  antidumping  duty  order 
on  photo  albums  and  filler  pages  from 
Korea.  Upon  completion  of  this 
administration  review,  the  Department 
will  instruct  Customs  that  the  above- 
referenced  entry  of  photo  albums  and 
filler  pages  made  by  Four  Star  is  not 
subject  to  the  antidumping  duty  order 
with  regard  to  Korea.  However,  the  foct 
that  this  one  entry  was  not  of  Korean 
origin  does  not  eliminate  the  previously 
established  possibility  that  other  photo 
albums  and  filler  pages  exported  by 
Four  Star  may  be  of  Korean  origin. 
Therefore  the  Department  will  instruct 
Customs  to  continue  to  suspend 
liquidation  on  entries  of  all  photo 
albums  and  filler  pages,  exported  by 
Four  Star  (54  FR  46963,  November  8. 
1989). 

Final  Results  of  Review 

After  analysis  of  the  data  and  the 
comment  received,  we  determine  that 
there  were  no  shipments  of  Korean 
photo  albums  and  filler  pages  from  Four 
Star  to  the  United  States  during  the 
period  December  1, 1990  through 
November  30, 1991.  Therefore,  because 
there  were  no  sales  to  analyze,  we  are 
continuing  to  apply  the  deposit  rate 
established  in  the  final  results  of  the  last 
administrative  review.  64.81  percent 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  alt  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  llie  cash  deposit  rate 
for  the  reviewed  company  will  continue 
to  be  64.81  percent  as  established  in  the 
final  results  of  the  last  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  compwiies.  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  pttblisbed  for  the 
most  recant  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  any 
prior  review,  or  the  original  less-than- 
fair-value  investigation,  but  the 
manufacttirer  is,  the  case  deposit  rata 
will  be  the  rate  established  iat  the  most 


recent  period  for  the  manufacturer  of 
this  merdiandise.  In  accord  with  the 
Court  of  Interational  Trade's  dedsions 
in  Floral  Trade  Council  v.  United  Statu. 
Slip  Op.  93-79,  and  Federal-Mogul 
Corp<uxttion  and  the  Tmrington 
Company  y.  United  States.  Slip  Op.  93- 
83,  tlie  cash  deposit  rate  for  all  other 
manufacturere  or  exporters  will  be  8.37 
percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  eOact  until 
publication  of  the  final  results  o(  the 
next  administrative  review. 

lliis  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
fo  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  (A  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  3S3.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation.  This 
administration  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  29. 1M3. 
Barbara  R.  Stafford. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-19030  Piled  8-6-93;  S:4S  am) 
BtUMO  cooc  »i»-oe-M 


Univaraity  of  Callfomia,  Irvina,  at  al.; 
Notice  d  ConaoMdatad  DaeWon  on 
Appdcatlona  for  Duty-Fraa  Entry  of 
Scientific  Inatrumanta 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
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instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manuCMrtured  in  the  United 
States. 

Docket  Number:  93-043.  Applicant: 
University  of  California.  Irvine.  Irvine. 
CA  92717-3100.  Instrument:  Isotope 
Ratio  Mass  Spectrometer,  Model  MAT 
252.  Manufacturer:  Finnigan 
Corporation,  Gennany.  Intended  Use: 
See  notice  at  58  FR  31509.  June  3, 1993. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 
0.005  per  mil  for  3  bar  \i\  samples  of 
CO3.  (2)  a  six-cup  multicollector  array 
for  simultaneous  collection  of  three  ion 
beams  and  (3)  all-metal  inlet  valves. 

Docket  Number  93-045.  Applicant: 
University  of  Rhode  Island.  Kingston.  RI 
02881.  Instrument:  Gas  Source  Isotope 
Ratio  Mass  Spectrometer.  Model  252. 
Manufacturer:  Finnigan  MAT.  Gomany. 
Intended  Use:  See  notice  at  58  FR 
31509,  June  3, 1993.  Aeosons;  The 
foreign  instnmient  provides:  (1)  an 
internal  precision  of  0.008  per  mil  for  70 
bar  ^1  samples  of  N3,  (2)  a  six-cup 
collector  array  and  (3)  an  all  metal  inlet 
system. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  eqiiivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Prank  W.Crael, 

Director,  Statutory  Import  Progranu  Staff. 
(FR  Doc  93-19005  Filed  8-6-93;  S:45  am] 


National  Ooaanic  and  Atmoapharic 
Adminiatratlon 

(LO.073093O] 

South  Atlantic  Fiahary  Managamant 

J 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  meetings. 

•UIMARY:  The  South  Atlantic  Fishery 
Management  Coimdl  (Coiuidl)  and  its 
Committees  will  hold  public  meetings 
on  August  23-27. 1993,  at  the  Town  and 
Coimty  Iim,  2008  Savannah  Highway, 
Charleston,  SC;  telephone:  (803)  571- 
1000. 

On  August  23  from  1:30  p.m.  until  5 
p.m..  the  Council's  Habitat  and 
Environmental  Protection  Committee  is 
scheduled  to  review  various  options  for 
management  of  the  live  rock  fishery. 

On  August  24  from  8:30  a.m.  until  12 
p.m..  the  Standard  Operating  Practices 
and  Procedures  Committee  U  scheduled 


UMI 


to  discuss  the  Council  member  conflict- 
of-interest  issue  and  begin  developing 
language  to  address  the  issue  for 
inclusion  in  the  Coundl's  operating 
prooadurea. 

Also  on  August  24  from  1:30  p.m. 
until  5  p.m..  and  od  August  25  from 
8:30  a.m.  until  5  p.m..  the  Snapper^ 
(kouper  Committee  will  review  public 
hearing  and  agency  comments  on 
Amenounent  f6  to  the  Snapper-Grouper 
Fishery  Management  Plan  Mfora  taking 
action  to  finalize  the  amendment.  After 
making  appropriate  changes,  the 
committee  is  scheduled  to  approve  the 
amendment  for  submission  to  the  full 
coundl  on  August  26. 

On  August  26  from  8:30  a.m.  until  5 
p.m.  and  on  August  27  from  8:30  a.m. 
until  12  p.m..  the  full  Coundl  will  meet 
to  receive  Committee  reports.  A  public 
hearing  is  scheduled  on  August  26  at  9 
a.m.,  prior  to  the  Coundl  taking  final 
action  on  Amendment  #6.  A  detailed 
agenda  with  specific  meeting  times  will 
be  available  on  August  5. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Carrie  Knight,  Public  Information 
Officer:  South  Atlantic  Fishery 
Management  Coundl;  One  Southpaxk 
Qrcle,  suite  306;  Charleston,  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  August  2. 1993. 
David  S.  Craslia. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc  93-18962  Filed  8-6-93;  8:45  am] 
aajjNQ  coot  3sio-a-^-M 


Marina  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  modification  of 
Permit  No.  813  (P523C). 

SUMMARY:  Notice  is  hereby  given  that  on 
August  2, 1993,  Permit  No.  813.  issued 
to  Mr.  Adam  Frankel,  University  of 
Hawaii  at  Manoa,  Department  of 
Oceanography.  1000  Pope  Road, 
Honolulu.  Hawaii  96822,  on  February  1. 
1993  (58  FR  7548).  was  modified  to 
extend  its  duration  through  September 
30, 1994. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  ofiice(s): 
Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1335  East-West 
Highway,  suite  7324,  Silver  Spring. 
MD  20910  (301/712-2289); 
Director.  Southwest  Region.  NMFS.  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach.  CA  90802-4213  (310/ 
980-4016):  and 


Coordinates,  Padflc  Area  Office.  NMFS, 
2570  Dole  Street.  Room  106, 
Honolulu,  HI  96822-2396. 
•UPniMENTAIIV  JPOnMATION;  The 
•ubiact  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  ieq.),  the  provisions  of 
S  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Spades  Ad  of  1973.  as 
amended  (16  U.S.C  et  seq.),  and  the 
provisions  of  §  222.25  of  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildliCs  (50  CFR  part  222). 

Dated:  August  2, 1993. 
WilliaaW.Pex.lr., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-18916  Filed  8-6-93;  8:45  am) 
BCUNQ  OOOf  Vie-«»-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Umita  for  Cartain 
Cotton  and  Silk  Bland  Taxtila  Producta 
Producad  or  Manufaeturad  In  China 

August  3, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  3, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  Heinzen.  International  Trade 
Spedalist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  un  the 
quota  statiis  of  these  limits,  refisr  to  the 
Quota  Statiis  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  BxecuUve  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  currant  limit  for  Category  335  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Category  846  to 
account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  ofHTS 
numben  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categoms  vrith  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  62304,  published  oo 
December  30, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  HajaSt 

Chairman,  Committee  for  the  Imphmeniation 
of  Textile  Agreements. 

Committee  Sm'  the  Implomentatioa  of  Textib 
Agree  IB  Bill! 

August  3, 1993. 

Oimmissioner  of  Cmrtoaat, 
Ofpartmettt  of  the  Treasury.  Washington,  DC 
20229. 

Uear  Commiasioaer  This  directive 
liiiiends,  but  does  not  cancel,  the  directive 
ikMued  to  you  on  December  23, 1992,  by  the 

tiitirman,  Committee  for  the  Implementation 
if  Textile  Agreements.  That  directive 
'  •iiir.ems  imports  of  certain  cotton,  wool, 
iiidii  made  fiber,  silk  blend  and  other 
>  •^ftdble  fiber  textiles  and  textile  products, 
.•itNluced  or  manufactured  in  China  and 
<^|M)rt0d  during  the  twelve-mcnth  period 
'^ttii.h  began  on  January  1, 1993  and  extends 
tirtMigh  December  31, 1993. 

titoclive  on  August  3, 1993,  you  are 
><im<:ted  to  amend  further  the  directive  dated 
n>H  Hriiber  23, 1992  to  adjust  the  limits  for  the 
tiiMiwing  categories,  as  provided  under  the 
'c  >iii»  of  the  current  bilateral  agreement 
'.w-  <«>«4D  the  Governments  of  the  United 
*>•  •xti  -ind  the  People  s  Republic  of  China: 


Categofy 

Mmt* 

!  #v.*i«  not  ;n  a  group 

«6          

379.028  dozen 

<i46 

141,504  dozen 

■  Ihn    I 
«.;>.o«^n     tor 
rHtrttii  bei  31, 


have  not  been  adjusted   lo 
any    Imports    enponad    after 


I  hti  I  'iiuniiitee  for  the  Implementation  of 
I  t«iilM  Agreements  has  determined  that 
ilteM?  ai.tlons  fall  within  the  foreign  affairs 
MJiijiftliun  to  the  rulemaking  provisions  of  5 
■'SC.  S.sj<eMll 

Sinovety, 
MiuO  Hayes, 

'  htitrmaa.  Commitueforthelmplementatiort 

■»  lextile  AgreetnetttB. 

!l  X  IkiT.  93-19026 Piled  »-»-t3: 8:45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISION 

Petition  R«qu««ting  latiwnc*  of 
Flaiwiwbiiity  Standard  for  Upholstofod 
Furnttura 

AGENCY:  Cbnsumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  The  National  Association  of 
State  Fire  Marshals  has  petitioned  tha 
Commission  to  issue  a  flammability 
standard  for  tiphoistered  fumitive 
under  provisions  of  the  Flammable 
Fabrics  Act.  The  Commission  soUdts 
written  comments  concerning  the 
petition  from  all  interested  parties. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  October  8, 1993. 
ADDRESSES:  Comments  on  the  petition 
should  be  addressed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207, 
telephone  (301)  504-0800,  and  should 
be  captioned  "Petition  FP  93-1  for 
Issuance  of  Flammability  Standard  for 
Upholstered  Furniture."  Copies  of  the 
petition  are  available  by  writing  or 
calling  the  Office  of  the  Secretary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheldon  D.  Butts,  Deputy  Secretary, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone:  (301) 
504-0800. 

SUPPLEMENTAL  INFORMATION:  The 
Commission  has  docketpd 
correspondence  from  the  National 
Association  of  State  Fire  Marshals 
requesting  issuance  of  a  flammability 
standard  for  upholstered  furniture  as 
Petition  FP  93-1  for  rulemaking  imder 
provisions  of  the  Flammable  Fabrics  Act 
(15U.S.C.  1191efsev) 

The  petition  requests  issuance  of  a 
flammability  standard  to  reduce  risks  of 
deaths  and  injuries  associated  with 
ogarblte-ignitftd  fires  involving 
upholstered  furniture.  The  petition 
describes  the  substance  of  the  requested 
standard  as  the  requirements  of 
Technical  Bulletins  117  and  133  issued 
by  the  Bureau  of  Home  Furnishings  and 
lliermal  Insulation  of  the  State  of 
CaUfomia.  The  petition  includes  copies 
of  those  documents  and  the  text  of 
Cahfomia  statutes  and  regulations 
which  make  their  requirements 
apphcable  to  spedRed  products  of 
upholstered  furniture  and  component 
materials  used  to  manufacture 
upholstered  furniture. 

Interested  parties  may  obtain  a  a^ 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Seoretary.  Consumer 
Product  Safety  Commission. 


Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  nrom  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
room  420,  5401  Westbard  Avenue. 
Bethesda,  Maryland. 

Dated:  August  3. 1903. 

Sadya  E.  Doan, 

Secretary,  Consumer  Product  Safety 

Coaunission. 

(FR  Doc.  93-16886  Filed  8-8-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defenaa  Technology  Tranafar  Woriiing 
Groiip 

AGENCY:  Director,  Defisnse  Researdi  and 

Engineering. 

ACTION:  Solidtation  of  inputs  for 

defense  technology  transfer. 

The  Defense  Technology  Transfer 
Working  Group  (DTTWG)  has  been 
constituted  to  prepare  a  Congressional 
report  required  by  Section  4224,  entitled 
"Encouragement  of  Technology 
Transfer"  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 
This  working  group  chaired  by  DDR&E 
has  been  established  to:  (1)  Identify  the 
technology  transfer  activities  and 
accompUi^ments  that  are  currently 
under  way,  (2)  assess  core  competendes 
of  major  DoD  laboratories  in  dual-use 
technologies:  (3)  investigate  existing 
barriers  to  more  effective  technology 
transfer,  and  (4)  provide 
recommendations  on  how  to  streamline 
the  process.  The  woiidng  group 
includes  representatives  of  the  Mihta/y 
Departments,  Defense  Nuclew  Agency. 
Advanced  Research  Projects  Agency, 
and  Ballistic  Missile  Defense 
Organization. 

Ltiputs  are  welcomed  from  other 
Federal  agencies.  State  and  local 
governments,  colleges  and  universities, 
private  individuals,  and  industry, 
particularly  constructive  cnnm«)ts 
concerning  any  of  the  points  Ksted 
above.  The  working  grotip  needs  inputs 
regarding  those  aspects  of  DoD 
technology  transfer  which  work  well 
today,  and  recommendations  for 
improvement. 

The  Defense  Nticleer  AgMDcy  has 
agreed  to  serve  as  the  point-of-coBlact 
for  receipt  of  industry  comments.  Please 
provide  inputs  by  30  August  1993  to: 
Defense  Nuclear  Agency;  Attn:  Dr.  C 
Stuart  Keiley,  OTA/DTT;  6801 
Telegraph  Road.  Alexandria,  VA  22310- 
3398. 


42902 


Fadml 


Vol.  58.  No.  151  /  Monday.  August  9.  1993  /  Notices 


DMmI:  AufuM  4. 1903. 


IMwl:  August  3, 1993. 


AhmmttOSDFbdmURagkttrUaiMoa 
Otpctr.  Dtpartmmit  ofDt^nm. 

IFR  Doc  93-18041  Plkd  8-6-93;  1:45  un] 


PubNe  Infornwtlon  Collection 
ftoqulTMiMnl  Submittad  to  OVB  for 


ACTKM:  Notios. 


UMI 


Ths  Dapartment  of  Defense  has 
submitted  to  OMB  for  cleerance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title  and  Applicable  OMB  Control 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement,  Part  228.  Bonds 
ana  Insurance,  and  the  clause  at 
252.228-7005;  OMB  Control  No.  0704- 
0216. 

Type  of  Request:  Revision. 

Averagf  Burden  per  Response:  40 
hours.  1 

Responses  per  Respondent:  1. 

Number  of  Respondents:  21. 

Annual  Burden  Hours:  840. 

Annual  Responses:  21.  I 

Needs  and  Uses:  The  clause  n 
252.228-7005,  Accident  Reporting  and 
Investigation  Involving  Aircraft, 
Missiles  and  Space  Launch  Vehicles, . 
reqtiires  defianse  contractors  to  promptly 
provide  to  the  Administrative 
Contracting  Officer  all  pertinent  fecU 
relating  to  each  accident  involving  an 
aircraft,  missile  or  space  launch  vehicle 
being  manulactured,  modified  or 
ovemauled. 

Affected  Public:  Businesses  or  other 
for-profit  and  small  Businesses  or 
Cffganizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit 

CMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Man^ement 
and  Budget.  Desk  Officer  for  DOD,  room 
3235,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Qearance  Officer.  Mr.  WilUam 
P.  Pearce. 

Written  requests  for  copies  of  the 
infnmation  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlingt<m.  Virginia.  22202-4302. 


AhamatsOSDPedmQinapstarUaiton 
Officer.  Department  ofD^nse. 

(FR  Doc  93-18S9«  Pilwl  8-«-93: 8:45  am] 


Publle  MormaUon  Coiloctlon 
Roquiromom  SubmHtod  to  OMB  for 
Rovlow 


Jefferson  Davis  Highway,  suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  August  4. 1993. 
LJkCBjmaii. 

Altamate  OSD  Federal  Register  Liaison 
Officer.  Department  ofD^nse. 

(FR  Doc  93-18940  FUad  8-6-93;  8:45  am] 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.(i 
chapter  35). 

Title.  Applicable  Form,  and  OMB 
Control  Number:  Application  for 
Uniformed  Services  Identification 
Card— DEERS  Enrollment;  DD  Form 
1171;  OMB  Control  No.  0704-0020. 

Type  of  Request:  Epedited 
submission — ^Approval  date  requested: 
Not  later  than  30  days  following 
publication  in  the  Federal  Register. 

Number  of  Respondents:  2,125,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  2,125,000. 

Averqge  Burden  per  Response:  10 
minutes. 

Annual  Burden  Hours:  354,167. 

Needs  and  Uses:  The  Department  of 
Defense  provides  members  of  the 
Uniformed  Services,  their  eligible 
dependents,  and  other  eligible 
individuals  with  a  distinct 
identification  canf  for  use  in  identifying 
their  status  as  active  duty,  reserve,  or 
retired  members,  and  as  an 
authorization  card  for  benefits  of  the 
Uniformed  Services.  The  DD  Form  1172 
collects  the  pertinent  information 
necessary  to  identify  the  applicant's 
statiis  and  eligibility,  and  is  used  as  the 
application  for  issuance  of  the 
identification  card. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503. 

DoD  aearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 


Offic*  of  tho  Socrotary 

ArmanMot  Ratooling  and 
Manufacturing  Support  (ARMS)  PuMie/ 
Privata  Taak  Forca  (PPTF);  NoUca  of 
Initial  maating 


StJMMARY:  Pursuant  to  Public  Law  92- 
'463,  notice  is  hereby  given  of  the  initial 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF).  The  purpose 
of  this  meeting  is  to  analyze  what  needs 
to  be  done  to  foster  execution  of  the 
ARMS  Initiative.  All  sessions  will  be 
open  to  the  public. 

DATES:  August  10-12, 1993. 
ADDRESSES:  Holiday  Inn,  5202  Brady 
Street,  Davenport,  Iowa  52806. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  R.  B.  Auger.  ARMS  Task  Force,  HQ 
Army  Materiel  Command,  5001 
Eisenhower  Avenue,  Alexandria 
Virginia  22333. 
SUPPLEMENTARY  MFORMATWN: 
Reservations  at  the  Holiday  Inn  Hotel 
may  be  made  through  the  Protocol 
Office  at  Rock  Island  Arsenal;  telephone 
(309)  782-5510/5583. 

Dated:  August  3, 1993. 
LKLBymia. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  93-1 8897  Filed  8-6-93;  8:45  am]     . 

■UJNQCOOC 


Privacy  Ad  of  1974;  Notica  to  Amand 
Systama  of  Racorda 

AGENCY:  Office  of  the  Secretary  of 
Defense. 

ACTKM:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  Defense 
(DOD)  is  amendiiiig  the  Retention  and 
Disposal  category  of  13  systems  of 
records  notices  to  reflect  the  DOD  policy 
for  the  retention  of  grievance  and 
adverse  action  and  performance-based 
action  records.  DOD  policy  is  to 
maintain  these  records  for  four  years 
and  then  destroy  them. 
DATES:  This  action  will  be  effiactive 
August  9. 1993. 
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ADDRESSES:  If  you  have  any  conunents. 
send  them  to  the  Defense  Privacy  Office. 
1941  Jefferson  Davis  Highway,  Room 
920,  Arlington,  VA  22202-4502. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jody  Sinkler  at  (703)  607-2943  or  DSN 
327-2943. 

SUPPLEMENTARY  INFORMATION:  The 
Principal  Director,  Civilian  Personnel 
Policy/EO,  Office  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  and  Personnel  has  decided 
that  the  Department  of  Defense  will 
maintain  grievance,  adverse  action  and 
performance-based  action  records  for 
four  years.  This  action  amends  notices 
affected  by  this  decision. 

Dated:  August  3. 1993. 

L.M.Bynam, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0690-700OAPE 
SYSTEM  NAME: 

Grievance  Records  (February  22, 
1993.  58  FR  10177). 

CHANGES: 


RETENTION  AND  DISPOSAL: 


Delete  entry  and  replace  with 
'Records  of  appropriated  fund 
employees  are  destroyed  7  years  after 
closing  of  the  case;  those  of  non- 
appropriated fund  employees  are 
destroved  5  years  after  closing.  Disposal 
is  by  shftdding.' 


OOCHA09 
SYSTEM  name: 

Grievance  Records  (February  22, 
1993.  58  FR  10254). 

CNANOES: 


NCTENTION  AND  disposal: 

Delete  entry  and  replace  with 
'Records  are  closed  at  the  end  of  the 
calendar  year  in  which  they  are  closed, 
held  an  additional  4  years,  and  then 
destroyed.' 

0000821 

SYSTEM  NAME: 

Department  of  Defense  Dependents 
Schools  (DODDS)  Grievance  Records 
(February  22. 1993. 58  FR  10244). 

CHANQES: 


RETENTION  ANO  X^iPOSAL: 

Delete  entry  and  replace  with  'These 
records  are  disposed  of  four  years  after 
closing  of  the  case.  Disposal  is  by 
shredding  or  burning.' 


OWHS  P37 
SYSTEM  NAME: 

Grievance  and  Unfair  Labor  Practices 
Records  (February  22. 1993,  58  FR 
10276). 

CHANGES: 


subsequently  destroyed,  except  for 
blood  donor  records  which  are  retained 
until  the  employee  terminates  his/her 
employment  with  DISA  after  which 
time  they  are  destroyed.' 


K70ai7 

SYSTEM  NAME: 

603-01  Official  Personnel  Folder  Files 
(Standard  Form  66)  (February  22, 1993. 
'  58  FR  10606). 

CHANQES: 


RETENTKM  AND  disposal: 

Delete  entry  and  replace  with  'Case 
files  are  destroyed  4  years  after  case  is 
closed.' 


GNSA09 

SYSTEM  NAME: 

NSA/CSS  Personnel  File  (February 
22,  1993.  58  FR  10539). 

changes: 


RETENTION  ANO  DISPOSAU 

After  'Computerized  portion  is  purged 
and  updated  as  appropriate.'  add 
'Records  relating  to  adverse  actions, 
grievances,  excluding  EEO  complaints, 
and  performance-based  actions,  except 
SF-SOs,  will  be  retained  for  four  years.' 


NONA  02* 
SYSTEM  NAME: 

Employee  Relations  (February  22. 
1993,  58  FR  10549). 

CHANGES: 


RETENTION  ANO  DISPOSAL: 


Delete  entry  and  replace  with 
'Records  are  destroyed  four  years  after 
the  close  of  each  case  or  the  separation 
of  employee.' 


KToaoi 

SYSTEM  name: 

Employee-Management  Relations  and 
Services  Files  (Febntary  22, 1993,  58  FR 
10596). 

changes: 


RETENTION  AND  disposal: 

Add  a  new  paragraph  'Administrative 
grievance,  disciplinary  and  adverse 
action  files  are  maint^ned  for  four  years 
and  then  destroyed.' 


N1277M 

SYSTEM  name: 

Employee  Grievances,  Discriminetioa 
Complaints,  and  Adverse  Action 
Appeals  (February  22. 1993.  58  FR 
10821). 

changes: 


RETENTION  AND  disposal: 

Delete  entry  and  replace  with  'Case 
files  maintained  for  four  years.  Files  are 
then  sent  to  the  Washington  National 
Records  Center.  4205  Suitland  Road. 
Suitland.  MD  20409  and  maintained  for 
an  additional  four  years.  EEOC 
decisions  and  index  cards  are  retained 
indefinitely.' 


ROC AA  358.3 

SYSTEM  name: 

Grievance  and  Appeal  Files  (February 
22,  1993,  58  FR  10849). 

changes: 


RETENTION  AND  disposal: 

Delete  entry  and  replace  with 
'Records  are  retained  for  four  years  and 


RETENTION  AND  disposal: 

Delete  entry  and  replace  with  'Files 
are  destroyed  4  years  after  the  grievance 
has  been  decided  or  after  the  transfer  of 
separation  of  the  employee.' 


S337.25  0LA~K8 

SYSTEM  NAME: 

Employee  Relations  Under  Negotiated 
Grievance  Procedures  (February  22. 
1993.  58  FR  10885). 

changes: 
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Drisia  antry  and  nfkca  with 
'Rscofds  «•  osstioyM  four  yean  altar 


V4-07 


Advana  Actions.  Giiavanoa  Pilas.  and 
Adminiftrativa  Appeals  (February  22, 
1993,  58  FR  10909). 


Dalata  antry  and  raplaca  with 
'Advaraa  action  filea  un  dastioyed  four 
yaars  aftsr  tha  ease  is  closad.  Giieranca 
and  administrativa  apnaals  filas  ara 
dastroyad  four  yaars  mat  tha  case  is 
closed.  Destruction  is  accomplished  by 
burning  or  shredding..' 


WUSU07 

sybtimnuk: 

USUHS  (kievanca  Records  (F^miary 
22.  1993.  58  FR  10927). 


Dalata  entry  and  replace  %vith 
'Records  are  disposed  of  four  years  after 
dosina  of  the  case.  Disposal  is  by 
shredding  or  burning.' 

•       •       •       •       • 

(FR  Doc  93-18M9  nM  8-6-93;  8:4S  am) 


DEPARTMENT  OF  THE  ARMY 

Raquaat  for  Nominations  to  tha  Inland 
Watarwaya  Uaara  Board 

AOCNCY:  Assistant  Secretary  of  the  Army 
(Qvil  Works).  DOD. 
action:  Notice. 

SUMMARV:  Section  302  of  Public  Law 
(PL)  99-662  established  the  Inland 
Waterways  Users  Board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  eleven  members  ara 
appointed  by  the  Secretary  of  the  Army. 
This  notice  is  to  solicit  nominations  for 
six  appointments  or  reappointments  to 
a  two-year  terms  that  will  begin  January 
1,1994. 

EFFECTIVE  DATE:  August  9, 1993. 
ODOncilM.  Office  of  Assistant  Secretary 
of  the  Army  (Gvil  works).  ATTN: 
Inland  Waterways  Usen  Board 
Nominations  Committee,  Washington, 
DC  20310-0103. 


UMI 


FOR  FURTHER  MFORMATION  CONTACT: 

Dr.  G.  Edwrard  Dickey,  Acting  Assistant 
Secielary  of  Um  Army  (Qvil  Worics), 
(703) 697-4671. 

SUPflEIIENTARY  MFORMATION:  The 
selection,  service,  and  appointment  of 
board  members  are  covered  by 
provisions  of  section  302  of  Public  Law 
99-662.  The  substance  of  those 
provision  is  as  follows:  Selection. 
Members  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
snippers  using  the  inland  and 
intracostal  waterways,  to  represent 
geographical  regions,  and  to  be 
representative  of  waterway  commerce  as 
determined  by  commodity  ton-miles 
statistics.  Service.  The  Board  is  required 
to  meet  at  least  semi-annually  to 
develop  and  make  recommendations  to 
the  Secretary  of  the  Army  on  waterways 
construction  and  rehabilitation 
priorities  and  spending  levels  for 
commercial  navigation  improvements, 
and  report  its  recommendations 
annually  to  the  Secretary  and  Congress. 
Appointment.  The  operation  of  the 
Board  and  appointment  of  its  members 
are  subject  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463  as 
amended)  and  Etepartmental 
implementing  regulations.  Members 
serve  without  compensation  but  their 
expenses  due  to  Board  activities  are 
reimbursable. 

The  considerations  specified  in 
section  302  for  the  selection  of  the 
Board  members,  and  certain  terms  used 
therein,  have  been  interpreted, 
supplemented,  or  otherwise  clarified  as 
follows: 

•  Carriers  and  Shippers.  The  law  uses 
the  terms  "primary  users  and  shippers." 
Primary  users  has  been  interpreted  to 
mean  the  providers  of  transportation 
services  on  inland  waterways  such  as 
barge  or  towboat  operators.  Shippers  has 
been  interpreted  to  mean  the  purchasers 
of  such  services  for  the  movement  of 
commodities  they  own  or  control. 
Individuals  are  appointed  to  the  Board, 
but  they  must  be  either  a  carrier  or 
shipper,  or  represent  a  firm  that  is  a 
carrier  or  shipper.  For  that  purpose  a 
trade  or  regional  association  is  neither  a 
shipper  or  primary  user. 

Geographical  Representation.  The  law 
specifies  "varioiis"  regions.  For  the 
purpose  of  selecting  Board  members,  the 
waterwajrs  subjected  to  fuel.taxes  and 
described  in  Public  Law  95-502,  as 
amended,  have  been  aggregated  into  six 
regions.  They  are:  (1)  The  Upper 
Mississippi  River  and  its  tributaries 
above  the  mouth  of  the  Ohio;  (2)  the 
Lower  Mississippi  River  and  its 
tributaries  below  the  mouth  of  the  Ohio 
and  above  Baton  Rouge;  (3)  the  Ohio 


River  and  ito  tributariea;  (4)  tha  Gulf 
Intracoastal  Watarwray  in  Louisiana  and 
Texas:  (5)  the  Gulf  Intracoastal 
Waterway  east  of  New  Oriaans  uid 
associated  fuel-taxed  waterway  east  of 
New  Orleans  and  associated  fuel-taxed 
waterways  including  the  Tennessee- 
Tombigbiee,  pliu  the  Atlantic 
Intracoastal  Watenvay  below  NcMfolk; 
and  (6)  tha  Columbia-Snake  River 
System  and  Upper  Willamette.  The 
intent  is  that  eech  region  shall  be 
represented  by  at  least  one  Board 
member,  with  that  representation 
determined  by  the  regional 
concentration  of  the  individual's  traffic 
on  the  waterwaya.  Conunodity 
Representation.  Waterway  ccHnmeroe 
has  been  aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  In  rank  order  they  are:  (1) 
Farm  and  Food  Products;  (2)  Coial  and 
Coke;  (3)  Petrolexmi.  Crude  and 
Products;  (4)  Minerals,  Ores,  and 
Primary  Metals  and  Mineral  Products; 

(5)  Chemicals  and  Allied  Products;  and 

(6)  All  other.  A  consideration  in  the 
selection  of  Board  members  will  be  that 
the  commodities  carried  or  shipped  by 
those  individuals  or  their  firms  will  be 
reasonably  representative  of  the  above 
commodity  categories. 

Reflecting  preceding  selection  criteria, 
the  present  representation  by  Board 
members  is  as  follows:  The  six  members 
whose  terms  expire  December  31. 1993. 
include  one  shipper  representative 
representing  the  Lower  Mississippi 
RivOT  region  (Region  2).  and  farm  and 
food  products;  one  shipper 
representative  representing  the  East  Gulf 
region,  and  coal;  two  carrier 
representatives  representing  the  Ohio 
River  (Region  3).  and  coal,  farm  and 
food  products,  petroleiun,  chemicals, 
minerals  and  metals;  and  two  shipper/ 
carrier  representatives  representing  the 
Ohio  River  (Region  3),  and  coal.  Tha 
five  members  whose  terms  expire 
December  31. 1994.  include  one  shipper 
representative  representing  the  Upper 
Mississippi  River  region  (Region  1)  and 
farm  and  food  products,  ethanol.  and 
coal;  one  shipper  representative 
representing  the  Lower  Mississippi 
River  region  (Region  2),  and  farm  and 
food  products;  one  carrier  representative 
representing  the  Gulf  Intracoastal 
Waterway  in  Louisiana  and  Texas 
(Region  4),  and  petroleimi  and 
petroleum  products:  one  carrier 
representative  representing  the  Ohio 
River  region  (Region  3).  and  coal  and 
coke,  minerals,  and  metala.  petroleum 
and  petroleum  products.  Cum  and  food  ' 
products  and  chemicals;  and,  one 
carrier  representative  representing  the 
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Columbia/Snake  River  system  and 
Upper  Willamette  (Region  6),  and  fann 
and  food  products,  petroleum  products, 
chemicals,  containers,  and  forest 
products. 

Nominations  to  replace  members 
whose  terms  will  expire  December  31 , 
1993,  may  be  made  by  individuals, 
firms,  or  associations.  Nominations 
should  state  the  region  to  be  represented 
and  whether  the  nominee  is  to  represent 
carriers  or  shippers.  Information  should 
be  provided  on  the  nominee's  personal 
qualifications  and  the  commercial 
operations  of  the  carrier  and/or  shipper 
with  whom  the  nominee  is  associated. 
The  latter  information  should  show  the 
actual  or  estimated  ton-miles  of 
commodities  carried  or  shipped  on 
inland  waterways  in  a  recent  year  (or 
years)  using  the  waterway  regions  and 
commodity  categories  previously  listed. 

Nominations  received  in  response  to 
last  year's  Federal  Register  notice 
published  July  16, 1992,  have  been 
retained  for  consideration  for 
appointment  along  with  nominations 
received  in  response  to  this  Federal 
Register  notice.  Renomination  is  not 
required  but  may  be  desirable.  Five  of 
the  six  members  whose  terms  expire 
December  31, 1993,  are  eligible  for 
reappointment. 

Deadline  for  Nominations:  All 
nominations  must  be  received  at  the 
address  shown  above  no  later  than 
August  30, 1993. 
Joha  R.  Brown, 

Colonel.  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

(PR  Doc  93-18901  Filed  &-&-93;  8:45  am] 
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DapwtnMnt  of  th«  Army 

Intant  To  Grant  an  Exeiualva  Ucanaa 

AOENCY:  U.S.  Army  Belvoir  RD&E 
Center,  DOD. 

ACTION;  Notice. 

In  compliance  with  37  CFR  404.4  the 
Department  of  the  Army  hereby  gives 
notice  of  its  intent  to  grant  to  Sartomer 
Company,  Incorporateid,  a  U.S. 
corporation  having  its  principal  place  of 
budness  at  Oaklands  Corporate  Center, 
468  Thomas  Jones  Way,  Exton,  PA 
19341.  an  exclusive  license  under  U.S. 
Patent  No.  4,843,114  with  designations 
in  not  only  the  United  States  but  the 
foreign  countries  of  Canada,  United 
Kingdom.  West  Germany,  Israel, 
Sweden,  Korea,  Australia,  and  Austria, 
lliis  patent  is  fbr  a  "Rubber  Compound 
for  Tracked  Vehicle  Tank  Pads". 
Anyone  wishing  to  object  to  the  grant  of 
this  license  has  60  days  from  the  date 


of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
DATES:  Written  comments/objections 
must  be  received  not  later  than  October 
8, 1993. 

ADDRESSES:  Commander,  U.S.  Army 
Belvoir  RD&E  Center,  ATTN:  SATBE- 
HS  (Karen  Gordon),  Fort  Belvoir,  VA 
22060-5606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gordon,  (703)  704-2279. 
Kennath  L  Denton, 

Army  FederaJ  Register  Liaison  Officer. 
(FR  Doc.  93-19016  Filed  &-«-93;  8:45  am] 
BttJjNQ  cooe  sne-ot-M 

Departmant  of  tha  Navy 

Madi<Train,  Inc.;  Intant  to  Grant 
Exeiualva  Patent  Ucansa 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Intent  to  Grant  exclusive  patent 
license;  Medi-Train,  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Medi-Train,  Inc.  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  4,932,880  entitled 
"Low-Cost  Sound  Related  Trainer". 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Chief  of  Naval  Research  (Code 
1230),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
dates:  August  9, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Chief  of  Naval  Research  (Code  1230). 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-40001. 

Dated:  July  27, 1993. 

Michael  P.  Rummel, 

LCDR,  JAGC.  USN.  Federal  Register  Uoison 
Officer. 

IFR  Doc  93-19020  Filed  8-6-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Aaalatanca:  Unlvaralty  of 
AlabanuhBlrmlngham  Cooparatlva 
Agraamant 

AOENCY:  U.S.  Department  of  Energy 

(DOE). 

ACnON:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office  (DOE- 


ID),  announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  new  start 
Cooperative  Agreement  Number  DE- 
FC07-93ID13230  to  the  University  of 
Albama-Birmingham  (UAfi).  This 
project  was  originally  proposed  by 
Southern  Research  Institute  (SRI)  in 
response  to  a  solicitation.  The  SRI 
proposal  identified  Dr.  Charles  Bates, 
who  possessed  the  \mique  technical 
bacl^ground  and  expertise  to  perform 
this  work,  as  the  Principal  Investigator 
(PI).  After  the  selection  was  made.  Dr. 
Bates  changed  his  employer  from  SRI  to 
UAB.  Since  the  PI  was  the  major  factor 
in  selection  of  this  award,  SRI 
transferred  the  project  to  UAB.  The  UAB 
proposal  was  then  submitted  to  DOE-ID 
and  selected  as  a  non-competitive 
award. 

The  objective  of  the  work  to  be 
performed  under  this  agreement  is  to 
provide  funds  to  advance  the  state  of  the 
art  in  Expendable  Pattern  Casting  (EPC) 
Technology  Laboratory  in  order  to 
improve  the  competitiveness  of  the  U.S. 
metals  casting  industries.  The  proposed 
project  will  focus  on  developing  and 
demonstrating  advanced  casting 
technology  and  on  transferring  the 
knowledge  to  program  participants 
(including  casting  designers,  foundry 
suppliers,  equipment  producers, 
producing  foundries,  and  casting  users). 
The  Federal  Domestic  Catalog  Number 
is  81.078,  Industrial  Energy 
Conservation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ginger  L  Sandwina  or  Kathleen  M. 
Stallman,  U.S.  Department  of  Energy, 
Idaho  Field  Office,  785  DOE  Place,  MS 
1221,  Idaho  Falls,  Idaho  83401-1562. 
(208)  526-8698  or  (208)  526-7038 
respectively. 

SUPPLEMENTARY  INFORMATION:  The  1 

statutory  authority  for  the  proposed 
award  is  Public  Law  101-425, 
Department  of  Energy  Metal  Casting 
Competitiveness  Research  Act  of  1990. 
The  proposal  meets  the  criteria  fbr 
"non-competitive"  financial  assistance 
as  set  forth  in  10  CFR  600.7(b)(2)(i)(D). 
The  applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualificaUons.  The  anticipated  total 
project  period  to  be  awarded  is  24 
months.  The  total  cost  of  the  agreement 
is  $1,214,030  of  which  55%  is  to  be 
industrially  cost-shared  (cash  and  in- 
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kind  contrflNitkios)  ttiraugh  Um 
AnMricn  FaaBdrymm'*  Sodaty  (AFS). 

Duwctoft  CSonovcoMfliM^pBBMflf  An^fXMI. 
CFR  Doc  aS-ISMS  PUed  9-6-93;  9:4S  ttn] 


Awrd;lni9wtto 
Aw9ffri  Qranl  to  Enifgy  Coneapit 


AGBCY:  us.  Departmsnt  of  Energy 
ACTION:  Notice  of  Intent. 


UMI 


P.  DCK  announces  that  punuant 
to  10  CFR  600.14,  it  is  making  a 
financial  awishince  mwutd  to  the  Energy 
CoocapU  CooBpany,  Annapolis. 
Maryland,  unaw  the  Giant  Nun^r  DE- 
FG01-fi3CEl5557.  The  purpose  of  the 
grant  is  to  design,  build,  operate,  and 
bench-test  a  15-ton  engineering 
prototype  of  the  patented  invention 
wdiidi  modiiles  tne  generator-absorber 
heatflt^excfaange  (G^Q  cycle  whidi  had 
been  prerionsly  developed  by  the  beet 
pump  industry  in  cooperation  with 
TXSR.  The  overall  ot^ective  of  this  effort 
is  to  prove  that  the  additional  heat 
exchanger  in  the  brandi  of  the  GAX  will 
permit  operations  at  a  higher  heat  input 
temperature,  making  it  about  15  percent 
more  tbarmodynamically  efficient  than 
the  industry-DOE  version. 

The  propoeed  Grant  efiact  will  be  cost 
shared  with  DCX  providing  $99,570.  the 
State  of  Maryland  $114323  and  the 
(kantee  $18,575  for  a  combined  total  of 
$232,968. 

fOM  RJRTNEII  PypimTX)!!  COKTACT: 
Please  write  the  U.S.  D^Mitment  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Bernard  G. 
Canlas,  PR  322.2, 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
SUPPlEMBirAIIY  i»)RIIATX)N:  The  U.S. 
Department  of  Energy,  through  the 
Energy  Related  Invention  Programs 
(ERIP).  has  been  structiired  since  its 
beginning  in  1975  to  operate  without 
competitive  solidtatirau  because  the 
legislatiao  directs  ERIP  to  provide 
support  fat  worthy  idees  submitted  by 
thepiMic 

Toe  Enam  Concepts  Company  is 
meritorious  Msed  on  acceptance  of  an 
unsolidtad  application  meeting  the 
criteria  <a  10  CFR  600.14(eMl)  and  the 
proposed  project  repteaents  a  uniipie 
idea  that  is  not  eligttile  for  financial 
assistance  under  a  racaot.  current,  or 
planned  atdidtatifln. 

The  propoeed  twdmology  has  a  atrtmg 
possibility  of  allowing  forfuture 
reductiaDS  in  the  natioa's  energy 
consumption  where  energy  savings  of  2 
million  barrels  of  oil  may  be  achieved. 


The  antidpated  tenn  of  the  proposed 
grant  shall  be  24-months  from  the 
effedive  dale  of  award. 
AmMCjmmui. 

Acting  Director,  Division  "B".  Office  of 
PlacoBeat  and  Adminittratiott. 
(PR  Doc  9»-19996  Hied  9-6-^;  9:45  am] 


Ofllc*  of  Anns  Control  and 
Nonprollforatlon 

Pfopoood  Sub— qynt  Arrongomont 

Pursuant  to  section  131  of  the  Atcmiic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  anangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
following  sale:  Contrad  No.  S-^U-1014 
for  the  sale  of  9  grams  of  uranium-233 
and  209  milligrams  of  thorium-229  to 
the  Joint  Research  Centre,  Karisruhe,  the 
Federal  Republic  of  Germany  for 
medical  research  purposes. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Ad  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  onmmon  defense  and 
security. 

This  subsequant  arrangement  will 
take  effed  no  sooner  than  fifteen  dajrs 
after  the  date  of  publication  of  this 
notice. 

lamed  in  WaahiagUn,  DC.  on  August  4, 
1993. 

Edward  T.Fai. 

Acting  Director,  Office  ofNonprtdiferation 
Policy. 

(FR  Doc  93-18983  Filed  9-6-93;  8:45  am| 
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BonnovUlo  Powor  Administration 
Scoping  Mssling  and  doss  of 


Statamsnt  on  Padfic  Northwast 
Commsrcial  Ssrvlcas  and  Rates 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTXm:  Environmental  Impad 
Statement  (EIS)  Scoping  Meeting  and 
Qose  of  Scoping  on  Padfic  Northwest 
(PNW)  Commerdal  Services  and  Rates. 

SUMMARY:  On  April  30. 1992.  K>A 
published  a  Notice  of  Latent  to  Prepare 
an  Environmental  Impad  Statement  on 


the  replacement  of  its  long-term  firm 
requirements  power  sales- contrads  (57 
FR  18477).  The  Notice  of  Intent 
announced  the  dale  of  an  initial  scoping 
meeting,  which  was  held  Mav  13, 1992. 
and  explained  that  additional  scoping 
meetings  wrould  be  hsUA.  Since  that 
time.  BPA  hes  been  engaged  in 
discussions  with  customers  and 
interested  members  of  the  public  to 
identify  interests,  issues,  and 
alternatives  for  long-term  service  to 
PNW  firm  power  loeds.  Based  on  these 
discussions.  BPA  proposes  to  indude 
power  and  transmission  rate  designs, 
induding  the  whole-sale  power  **tiared 
rate"  concept,  and  access  to  Federal 
transmission  system  within  the  PNW 
among  the  topics  to  be  addressed  by  the 
EIS.  To  refled  diis  diange  the  title  of 
the  EIS.  forroerly.  "Replacement  of 
Long-Term  Requirements  Power  Sales 
Contracts,"  will  be  'Tadfic  Northwest 
Commerdal  Services  and  Rates."  BPA 
has  scheduled  an  additional  scoping 
meeting  to  receive  comments  from 
interested  persons  concerning  the  full 
range  of  issues,  ahernativea.  and 
impacts  to  be  considered  in  the  EIS. 
BPA  will  then  condude  the  scoping 
process  for  the  EIS  and  prepare  an 
implementation  plan  to  guide  the 
preparation  of  the  EIS. 
DATES  AND  U>CATIONS:  The  scoping 
meeting  will  be  held  at  the  Holiday  Izm. 
Portland  Airport  Hptel  and  Trade 
Center,  Juarez  Room.  8439  NE. 
Columbia  Blvd..  Portland,  Oregon,  from 
3  to  8  p.m.  on  August  24, 1993.  All 
interested  parties  are  invited  to  attend. 

Written  comments  should  be 
submitted  by  September  13, 1993,  to  the 
Public  Involvement  Manager, 
Bonneville  Power  AdminUtration,  P.O. 
Box  12999,  Portland,  Oregon  97212. 
FOR  FURTHER  MPORHATION  CONTACT:  Mr. 
Don  Wolfe,  Commerdal  Services  and 
Rates  EIS  Projed  Manager,  BPA-PG, 
P.O.  Box  3621,  Portland.  Oregon  97208, 
503-230-5145.  You  may  also  contad 
BPA's  Public  Involvement  Office  at 
503-230-3478,  or  call  BPA's  nationwide 
toll-free  number,  1-800-622-4519. 
Information  may  also  be  obtained  from: 
Mr.  George  E.  Bell,  Lower  Colimibia 

Area  Manager,  suite  243. 1500  NE. 

Irving  Street.  Portland.  Oregon  97232. 

503-230-4551. 
Mr.  Robert  N.  Lafiel.  Eugene  Distrid 

Manager,  room  206, 211  East  Seventh 

Avenue,  Eugene.  Oregon  97401.  503- 

465-«952. 
Mr.  Wayne  R.  Lee,  Upper  Columbia 

Area  Manager,  room  561.  West  920 

Riverside  Avenue.  Spdcane. 

Washington  99201.  509-353-2518. 
Ms.  Carol  S.  Fleischman,  Spokane 

Distrid  Manager,  room  112,  West  920 
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Riverside  Avaous,  Spokane. 

Washington  99201.  509-353-2907. 
Mr.  George  E.  Eskridga,  Montana 

District  Manager,  800  Kensington. 

Misfeoula,  Montana  59801. 406-329- 

3060. 
Mr.  Ronald  K.  Rodewald.  Wenatchee 

District  Manager.  P.O.  Box  741.  room 

307. 301  Yakima  Street.  Wenatchee, 

Washington  98801,  509-662-4377. 

extension  379. 
Mr.  Terence  G.  Esvelt.  Puget  Sound 

Area  Manager.  P.O.  Box  C19030,  suite 

400. 201  Queen  Anne  Avenua  North, 

Seattle,  Washington  98109-1030. 

206-553-4130. 
Mr.  Thomas  V.  Wagenhoffer.  Snake 

River  Area  Manager.  101  West  Poplar. 

Walla  Walla.  Washington  99632.  509- 

522-6225. 
Ms.  Jerry  Leone.  Idaho  Falls  District 

Manager.  1527  Holliparic  Drive.  Idaho 

Falls.  Idaho  83401,  208-523-2706. 
Mr.  James  R.  Nonnandaau,  Boise 

District  Manager,  room  450. 304  N. 

8th  Street.  Boise,  Idaho  83702,  208- 

334-9137. 

For  further  information  on  general 
DOE  Naticmal  Envirtmmental  Policy  Act 
(NEPA)  procedures  or  the  status  of  a 
NEPA  review,  contact:  Carol  M. 
Boigstrom,  Director.  0£Bce  of  NEPA 
Oversight,  EH-25.  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 202-586- 
4600  or  1-800-472-2756. 
SUPPLfUENTARV  MFOnUATION:  BPA  was 
created  by  Congress  in  1937  to  transmit 
and  market  power  from  Bonneville  Dam 
on  the  Colxunbia  Rivw.  BPA  now 
markets  power  from  30  hydroelectric 
projects  and  one  nuclear  plant  in  the 
PNW.  Since  1937.  BPA  has  marketed 
large  amounts  of  power  iuidar 
successive  20-year  firm  power  sales 
contracts  with  utilities  and  direct- 
service  industrial  cuatomars  (DSIs).  llie 
existing  power  sales  contracts  were 
ofEsred  in  1961  according  to  the 
requiraoMnta  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Pub.  L.  96-501).  and 
will  ejqxire  in  2001.  BPA  is  now 
preparing  to  oOm  new  contzacts  to  its 
utility.  Federal  agency,  and  DSI 
customers  to  replaoa  the  existing 
contracts. 

As  part  of  the  initial  scoping  process. 
BPA  invited  interested  perscms  to 
participate  in  the  Power  Sales  Contract 
Renegotiatioo  Woridng  Group  (Working 
Ckoup)  to  identily  issuea,  impacts,  and 
altemativas  to  be  oonsidered  in 
developing  new  contracts.  The  Wwlcing 
Group  ia  made  up  of  BPA  staff, 
customer  rapraaentatives.  and  other 
Intereeted  peitiea  including 
representativee  from  the  Northwest 


Power  Planning  Council.  State 
governments,  environmental  groups, 
and  other  non-governmental  entities, 
such  as  the  Northwest  Conserve 'Jon  Act 
Coalition.  The  Working  Group  began 
meeting  in  June  1992,  and  has 
continued  meeting  on  a  monthly  basis, 
except  for  a  hiatus  in  the  spring  of  1993 
during  the  proceedings  fa-  BPA's  1993 
rate  case.  Smaller.  seU-selected  groups 
meet  at  other  times  to  discuss  issues  in 
more  detail  or  to  produce  documoits. 
Smaller  groups  have  met  to  talk  about 
reserves,  products  and  services,  and  EIS 
alternatives,  and  to  brainstorm 
analytical  needs.  Work  done  by  these 
groups  is  presented  to  the  larger 
Working  Group.  Products  from  the 
Working  Group  are  then  shared  vn\h  a 
broader  public  through  mailings.  Issue 
Alerts  and  Fact  Sheets.  In  its  work  thus 
far,  the  Working  Group  has:  (1) 
identified  the  interests  of  the 
participants  in  the  process;  (2) 
developed  a  comprehensive  list  of 
specific  issues  which  the  contracts 
^ould  address;  (3)  articulated  18 
broader  "overardiing"  issiies  which  the 
Working  Group  considers  to  be 
fundamental  to  the  development  of  new 
contracts:  and  (4)  discussed  alternative 
concepts  for  new  contracts.  The  results 
of  these  discussions  are  summarized  in 
published  fact  ^eets.  Call  800-622- 
4520  for  copies  of  fact  sheets. 

Overarching  issues  identified  by  the 
Working  Group  include  some  matten 
which  are  not  addressed  by  the  existing 
power  sales  contracts,  such  as  access  to 
BPA's  PNW  transmissicm  facilities 
(excepting  Interties  vrith  other  regions) 
and  wholesale  power  rate  design. 
Working  Group  discussions  have 
demonstrated  that  customera  are 
reluctant  to  decide  whether  to  execute 
contracts  BPA  may  offer  for  firm  power 
service  without  also  knowing  BPA's 
direction  on  other  related  issues,  like 
transmission  access  for  non-Federal 
power  serving  PNW  firm  loads  and  rate 
design,  that  affect  customers'  ability  to 
serve  their  PNW  firm  loads.  Recognizing 
that  new  power  sales  contracts  will  to 
a  large  degree  define  the  business 
relationship  between  BPA  and  its  PNW 
customera.  and  that  BPA's  decisions  in 
this  process  essentially  «vill  select  the 
form  of  that  relationship,  BPA  proposes, 
as  a  matter  of  convoiience  and 
efficiency,  to  expand  the  scope  of  the 
EIS  to  include  FNW  transmission  access 
and  rate  design  matten.  These  topics  are 
being  omibiiied  for  the  convenience  of 
participants  who  may  direct  their 
attention  to  a  single  public  process 
instead  of  multiple  processes  addressing 
related  subjects,  and  for  efficiency  in 


analysis  of  issues  and  alternatives 
concerning  related  mattara. 

Earlier  discussions  have  suggested 
that  rate  design  issues  would  be  the 
subject  of  a  separate  EIS  apart  from  the 
EIS  on  power  sales  contracts.  By 
expanding  the  scope  of  the  EIS  process 
to  include  rate  design,  BPA  is  setting 
aside  the  prospect  of  a  separate  rate 
design  EIS  in  favor  of  a  combined  EIS 
on  both  contracts  and  rates.  Therefore, 
those  who  desire  to  comment  on  the 
scope  of  BPA's  NEPA  evaluation  of  rate 
designs  may  only  do  so  during  scoping 
for  this  EIS.  Comments  received  on  rate 
design  will  be  considered  for  the  1995 
Rate  Case  and  possibly  rate  design 
decisions  for  later  rata  cases.  Although 
other  technical  discussions  are  planned 
or  underway  on  tiered  rates  and  other 
rate  design  issues,  no  other  NEPA  fimun 
is  now  plaimed  to  consider  power  and 
transmission  rate  design.  Individuals  or 
groups  wishing  to  comment  on  the 
scope  of  this  EIS  are  urged  to  raise  any 
concerns  they  may  have  relating  to  rate 
design  in  this  EIS  scoping  process. 

The  same  is  true  of  PNW  transmission 
access.  Although  technical  discussions 
are  underway  to  address  transmission 
access,  particularly  to  address  the  access 
provisions  of  the  National  Energy  Pohcy 
Act  of  1992.  no  other  NEPA  forum  is 
now  planned  to  consider  PNW 
transmission  access.  BPA  encourages 
interested  parties  to  raise  any  concerns 
they  may  have  relating  to  transmission 
access  in  this  EIS  scoping  process. 

BPA  seeks  public  input  to  supplement 
the  work  of  the  Working  Group  in 
defining  the  scope  of  the  EIS.  Those 
who  desire  more  detailed  information 
on  EIS  issues  and  alternatives  may 
obtain  project  publications,  information 
papers,  and  background  materials  from 
the  information  contacts  listed  above. 
Following  the  scoping  meeting,  BPA 
will  conclude  the  scoping  period  for  the 
EIS  and  will  prepare  an  implementation 
plan  that  will  describe  the  steps  for 
completing  the  EIS.  Comments  received 
in  the  scoping  meeting,  together  with 
written  comments  received  and  the 
results  of  previous  scoping  activities, 
will  be  considered  in  planning  the 
preparation  of  the  draft  EIS  and  will  be 
summarized  in  the  implementation 
plan. 

Issued  in  Portland,  Oregoo.  on  July  20. 
1993. 
Steven  G.  ifidBok. 

Executive  Assistant  Administrator, 
Bonneville  Power  Administration. 
(PR  Doc.  93-18982  Filed  a-fr-93;  8:45  am| 
MLUNO  COOC  MSfr-m-M 
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Office  Of  Energy  Efficiency  and 
Renewable  Energy 

[Dectot  EE-«3-Mlna-Cwt] 


Applicationa  From  Inveetor-Owned 
Utiiniea  fbr  Certification  of  Net  lncon>e 
Neutrality 

AOENCY:  Department  of  Energy,  Office  of 
Energy  Effidency  and  Renewable 
Energy.  , 

ACTION:  Notice.  ! 


UMI 


f:  The  Clean  Air  Act 

Amendments  of  1990  allow  an  investor- 
owned  electric  utility,  whose  rates  are 
regulated  by  a  state  utility  regulatory 
authority,  to  seek  sulfur  dioxide 
emission  allowances  from  the 
Conservation  and  Renewable  Energy 
Reserve  for  avoided  emissions  from  the 
installation  of  applicable  conservation 
measures.  An  applicant  for  such 
allowances  must  obtain  certification  of 
net  income  neutrality  from  the  Secretary 
of  Energy.  This  certification  verifies  that 
the  state  regulatory  authority  has 
established  rates  and  charges  which 
ensure  that  the  net  income  of  such 
utility  after  implementation  of 
conservation  measures  is  at  least  as  high 
as  it  would  have  been  if  the 
conservation  measures  had  not  been 
implemented.  This  notice  provides:  (a) 
Guidance  to  assist  the  potential 
applicant  for  such  certification  in 
determining  what  information  it  may  be 
necessary  to  include  in  its  application, 
in  order  to  address  its  specific 
drcimistances;  and,  (b)  information 
regarding  the  review  and  comment 
procedures  which  the  Department  of 
Energy  (DOE)  will  follow  in  regard  to 
these  applications. 
ADDRESSES:  All  applications  and 
attachments  (10  copies),  responses  to 
DOE  requests  for  additional 
information,  comments,  and  other 
requests  should  be  sent  to:  U.S. 
Department  of  Energy;  Office  of  Energy 
Effidency  and  Renewable  Energy;  EE- 
10,  Room  6C-036;  1000  Independence 
Ave.,  SW.;  Washington.  DC  20585. 
Attention:  Net  Income  Neutrality 
Certification,  Docket  EE-93-NINA- 
CERT.  If  an  application  has  already  been 
filed  with  DOE,  the  application  number 
must  be  included. 

FOR  FURTHER  MFORMATION  CONTACT: 
Diane  B.  Pirkey;  U.S.  Department  of 
Energy;  EE-14;  1000  Independence 
Ave.,  SW.;  Washington,  DC  20585;  (202) 

SUPPLEMENTARY  MFORMATXM:  The 
requirements  for  net  income  neutrality 
certification  by  DOE  are  prescribed 
imder  section  404(Q(2)(B)(iv)  of  the 
Qean  Air  Act.  42  U.S.C 


7651c(f)(2)(B)(iv)  as  added  by  Section 
401  of  the  Clean  Air  Act  Amendments, 
Public  Law  101-549  (November  15, 
1990).  The  reouirements  are  further 
addressed  in  the  final  rule  adopted  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  and  published  in  the 
Federal  Register.  (58  Fed.  Reg.  3590 
(January  11, 1993),  to  be  codified  at  40 
C.F.R.  Sec.  72)  (see  Sec.  72.2,  providing 
a  definition  of  net  income  neutrality: 
Sec.  73.82(b),  establishing  application 
requirements;  and  Sec.  73.83,  describing 
generally  the  Secretary  of  Energy's 
review  of  such  applications.)  l^is 
review  is  separate  from  the  EPA  review 
of  applications  for  the  allocation  of 
allowances  from  the  Conservation  and 
Renewable  Energy  Reserve. 

I.  Applications 

Although  the  EPA  final  rule  sets  forth 
the  comprehensive  substantive  rules  for 
DQE  net  income  neutrality 
determinations.  DOE  wishes  to  call  five 
spedfic  matters  regarding  the  contents 
of  applications  for  certification  to  the 
attention  of  potential  applicants: 

1.  The  "Certifying  Ofhcial"  who  is 
referred  to  at  section  73.82(e)  of  the 
regulations  must  sign  the  application, 
and  include  the  statement  that  is  set  out 
in  section  73.82(e)(2)  of  the  regulations. 
The  application  should  indicate  the 
position  of  the  certifying  offidal; 

2.  Section  73.82(b)  requires 
submission  of  the  order(s)  or  decision(s) 
setting  forth  the  rate-making 
mechanisms  that  ensure  net  income 
neutrality.  With  regard  to  these,  the 
application  should  describe:  (a)  Their 
effect;  (b)  any  accounting  and  cost 
recovery  practices  regarding  net  income 
neutrality  that  are  adopted  therein;  (c) 
where  there  are  multiple  relevant 
orders,  their  relationship  to  one  another 
(unless  this  is  evident  from  their  text). 
The  application  should  also  include; 

(a)  any  order(s)  and  decision(s) 
describing  the  state  regulatory 
authority's  general  policy  and  overall 
regulatory  framework  related  to  utility's 
adhievement  of  net  income  neutrality, 
and, 

(b)  any  other  relevant  materials 
related  to  the  spedfic  conservation 
measures  and  programs  undertaken 
during  the  period  for  which  the 
applicant  is  requesting  net  income 
neutrality  certification,  which, 

(i)  allow  the  recovery  of  the  costs  of 
such  measures  and  programs, 

(ii)  address  the  impact  of  related  lost 
sales, 

(iii)  describe  incentive  measures  or 
any  other  factors  that  should  be 
considered  by  the  Department  in 
determining  whether  to  certify  net 
income  neutrality. 


3.  Applicants  are  requested  to 
indicate  the  time  period  during  which 
rates  and  charges  that  ensured  net 
income  neutrality,  as  described  in  the 
application,  were  in  effect.  Applicants 
should  state  the  date  and  the  year  when  • 
the  subject  rates  and  charges  became 
effective.  If  the  subject  rates  and  charges 
are  still  in  effect,  the  application  should 
so  state.  If  they  are  no  longer  in  effect, 
the  application  should  indicate  the  date 
and  year  at  which  they  ceased  to  be 
effective.  If  such  dates  are  not  provided, 
DOE  will  limit  its  review  to  the  period: 
(a)  Beginning  either  on  January  1, 1992, 
or  on  the  effective  date  of  the  latest  rate 
order  included  in  the  application, 
whichever  is  most  recent,  and;  (b) 
ending  on  the  date  that  the  application 

is  accepted  for  filing. 

4.  The  draft  forms  released  by  the 
Environmental  Protection  Agency  in 
October  1992  included  a  form  for  net 
income  neutrality  applications.  It  has 
since  been  determined  that  applicants 
will  not  be  required  to  use  this  form. 
However,  as  indicated  above,  each 
application  must  be  signed  by  the 
certifying  official,  and  must  clearly 
identify  the  applicant  electric  utility 
and  the  state  rate-making  juri6diction(s) 
for  which  certification  is  sought. 

5.  Sec.  73.82(b)(l)(iii)  of  the 
regulations  indicates  that,  if  necessary 
to  fadlitate  its  review,  DOE  may  request 
additional  information  from  the 
applicant.  For  this  reason,  each 
application  should  identify  the  name, 
address,  telephone  number,  and 
telephone  facsimile  number  of  the  staff 
contad  to  whom  such  requests  should 
be  direded.  Responses  to  such  a  request 
should  also  include  the  application  and 
docket  numbers  assigned  by  DOE,  and 
indicate  the  written  request  to  which 
the  response  is  being  made.  Responses 
should  be  sent  to  the  address  listed  in 
the  ADDRESSES  section  of  this  notice. 

n.  Department  of  Energy  Review 

DOE  encourages  all  investor-owned 
utilities  to  apply,  where  it  appears  that 
there  is  compliance  with  the 
requirements  of  the  regulations.  DOE 
will  review  the  applications  on  a  case- 
by-case  basis. 

The  regulations  indicate  that  the 
existence  of  any  one  or  more  rate« 
making  mechanisms  shall  not 
necessarily  constitute  fulfillment  of  the 
net  income  neutrality  requirement.  (Sec. 
73.82  (a)(9](ii)]  In  line  with  this, 
certifications  of  net  income  neutrality 
will  be  based  upon  all  significant  £adors 
affeding  whether  the  rates  and  charges 
of  the  applicant  utility,  for  the  relevant 
jurisdiction  and  time  period,  meet  (he 
definition  of  net  income  neutrality  that 
is  set  forth  in  Sec.  72.2  of  the 
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regulations.  Examples  of  fisctora  which 
in  selected  cases  could  be  relevant  are: 
elemmts  of  rate  recovery  not 
specifically  described  in  conunission 
orders,  related  accounting  practices,  any 
relevant  com[>aris(ms  to  Uie  recovery  of 
supply-side  resource  costs,  the  amount 
of  available  incentives  and  net  lost 
revenues,  carrying  costs,  working 
capital  provisions,  deferrals,  any 
conditions  applicable  to  cost  or  lost 
revenue  recovery,  true-up  procedures 
for  performance  based  rate  adjustments, 
the  effect  of  any  profit  caps,  or  the 
impact  of  conservation  programs  on  off- 
system  sales.  This  approach  provides 
flexibility  for  applicants  in  meeting  the 
statutory  requirement.  It  also  recognizes 
variations  in  the  regulatory  treatment  of 
demand-side  management  for  different 
utilities,  including,  in  many  instances, 
different  utilities  within  the  jurisdiction 
of  the  same  state  regulatory  authority. 

m.  Solicitation  of  Comments 

DOE  intends  to  undertake  an  initial 
completeness  review  of  each 
application.  An  application  whldi  is 
deemed  complete  will  be  accepted  for 
filing.  When  an  application  is  accepted 
for  filing,  the  Department  intends  in 
most  instances  to  place  a  notice  of  the 
filing  and  request  for  public  comment  in 
the  Federal  Register. 

These  notices  will  establish  a  time 
period  during  which  interested  parties 
may  file  comments  on  the  application's 
request  for  certification  of  net  income 
neutrality.  Unless  otherwise  specified, 
DOE  expects  to  accept  comments  until 
5:00  pm  Eastern  Standard  Time  on  the 
35th  day  after  the  date  that  the 
appUcation  is  accepted  for  filing.  If  the 
35th  day  fells  on  a  weekend  or  a 
holiday,  comments  will  be  acx^epted  on 
the  next  subsequent  business  day.  For 
purposes  of  calculating  the  time  for  the 
filing  of  comments,  the  date  on  which 
the  application  was  deemed  to  have 
been  filed  shall  be  hsted  in  the  Federal 
Register  notification  and  included  in 
the  calculation  of  the  period  for  filing 
comments.  Written  comments  may  be 
submitted  to  the  address  listed  in  the 
AOOflESSES  section  of  this  notice. 

Additionally,  the  Department  expects 
to  mail  notification  of  me  filing  of  the 
appUcation  to  the  affiacted  state 
regulatory  authority  and  to  submit 
notices  to  the  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC)  for  inclusion  in  the  NARUC 
Bulletin. 

Copies  of  applications,  responses  to 
requests  for  additional  information,  and 
comments  will  be  available  for  review 
and  copying  by  the  public  at:  the 
Freedom  of  Information  Reading  Room; 
U.S.  Department  of  Energy;  1000 


Independeix»  Ave.,  SW.;  Washington, 
DC  20585;  (202)  586-6020.  Monday 
through  Friday,  excluding  faderal 
holidays,  between  the  hours  of  9  a.m. 
and  4  p.m.  Applicants  also  are 
requested  to  make  a  copy  of  their 
application  available  for  review  at  their 
offices  or  at  a  central  location  within  the 
affected  state  jurisdiction.  This  location 
and  the  times  at  which  the  application 
will  be  available  for  public  review 
should  be  specified  in  the  application, 
and,  if  clearly  specified,  will  oe 
included  in  the  Department's  Federal 
Register  notice  of  the  application's 
filing. 

Dated:  August  2, 1993. 

Robert  L.  San  Mutin, 

Acting  Assistant  Secretary.  Office  of  Energy 
Efficiency  and  Benewable  Energy. 

(FR  Doc  93-19897  Filed  8-6-93;  8:45  am] 
BIUJNG  COOK  Ma»-01-# 


Office  of  Fossil  Energy 

National  Petroiaum  Council;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroiexun  Council  (NPC). 

Date  and  Time:  Tuesday,  August  31, 1993 
at  9  a.m. 

Place:  The  Madiion  Hotel,  Doiley  Madison 
Ballroom.  Fifteenth  and  M  Streets.  NW.. 
Washington,  DC 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  OfTice  of  Fossil  Energy 
(FE-5),  Washington,  DC  2058S.  Telephone: 
202/586-3867. 

Purpose:  To  provide  advice,  infonnation, 
and  recommendationi  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  end  gas  or 
the  oil  and  gas  industry. 

Tentative  Agenda 

—Call  to  order  and  introductory  remarks  by 

Ray  L  Hunt,  Chairman  of  the  NPC 
— Remarks  by  the  Honorable  Hazel  R. 

O'Leary,  Secretary  of  Energy. 
— Consider  and  approve  the  proposed  final 

report  of  the  NPC  Committee  on  Refining, 

Kenneth  T.  Derr,  Chairman. 
— Administrative  matters. 
— Discussion  of  any  other  business  properly 

brought  before  the  NPC 
—Public  comment  (10-minute  rule). 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public  The  chairperson  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so, 
either  (wfore  or  after  the  meeting.  MemtMirs 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 


or  telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  pri(»^  to 
the  meeting  and  reasonable  pravisiaD  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  fcir  public  review 
and  copying  at  the  Public  Reading  Room, 
room  IE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW.,  Washington, 
DC,  between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Fedwal  holidayi. 

Issued  at  Washington,  DC  on  August  3. 
1993. 

Marcia  Morria, 

Deputy  Advisory  Committee,  Management 
Officer. 

|FR  Doc.  93-18984  Filed  8-6-93;  8:45  am) 

eiLUNG  COM  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

project  Noa.  2561-003,  et  aL] 

Hydroelectric  Applications  [Sho-Me 
Power  Corp.,  et  9I];  Appiicstions 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  ins{>ection: 

1  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2561-003. 

c.  Date  Filed:  December  27, 1991. 

d.  Applicant:  Sho-Me  Power 
Corporation. 

e.  Name  of  Project:  Niangua. 

f  Location:  Niangua  River  in  Camden 
County,  Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Howard 
Fillmer.  Sho-Me  Power  Corporation,  301 
West  Jackson,  Marshfield,  MO  65706. 
(417) 468-2615. 

i.  FERC  Contact:  Hector  M  Perez  (202) 
219-2843. 

j.  Sixty  days  after  the  issuance  date  of 
this  notice  (September  20, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  project 
consists  of:  (1)  An  87&-foot-]ong  dam 
with  a  24-foot-high,  300-foot-long 
concrete  gravity  overflow  section,  a  533- 
foot-long  rock  and  aarthfilled  section 
and  a  rock-filled  crib  section;  (2)  a 
reservoir  of  about  360  acres;  (3)  an  830- 
foot-long  concrete-lined  tunnel;  (4)  a 
powerhouse  with  an  installed  capacity 
of  3,000  kW;  (5)  a  substation  and 
transmission  line  connection;  and  other 
appurtenances. 

m.  Purpose  of  the  Project:  To  generate 
electricity  to  ofbet  the  purchase  of 
energy  by  the  applicant  from  Associated 
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Electric  Cooperative,  Inc.,  its  major 
supplier. 

n.  This  notice  also  consists  of 
standard  paragraphs  D9. 

0.  Available  copies  of  the  application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Filea  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  ME.,  room 
3104,  Washington  DC  20426  or  by 
callinBi202)  208-1371.  A  copyis  also 
availaole  for  inspection  and 
reproduction  at  the  address  specified  in 
item  h  above. 

2  a.  Type  of  Application:  New  Major 

b.  Project  No.:  2514-003. 

c.  Date  filed:  December  16, 1991. 

d.  Applicant:  Appalachian  Power 
Compuiy. 

e.  Name  of  Project:  Byllesby/Buck. 

f.  Location:  On  the  New  River  near  the 
dty  of  Galax,  in  Carroll  Coimty. 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.Q  791(a>-82Str). 

h.  Applicant  Contact:  Mr.  B.H. 
Bennett,  Assistance  Vice  President, 
American  Electric  Power  Service 
Corporation,  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  (614)  223-2930. 

i.  FERC  Contact:  Mr.  Hector  Perez. 
(202)  219-2843. 

j.  Comment  Date:  Sixty  days  after  the 
issuance  date  of  this  notice  (September 
20. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  Thisproject 
consists  of  two  developments.  Ine  first, 
the  Byllesby  development,  consists  of. 

(1)  A  44-foot-high.  528-foot-long 
concrete  dam  and  spillway  section 
topped  with  9  sections  of  9-foot-high 
flasnboards  and  6  bays  of  tainter  gates; 

(2)  a  239-acre  impoimdmant;  (3)  a 
powerhouse  containing  four  generating 
tmits  with  a  total  installed  capacity  of 
21,600  kW;  and  (4)  appurtenant 
fisdliUes. 

The  second,  the  Buck  development, 
consists  of:  (1)  A  44-foot-high,  352-foot- 
long  concrete  dam;  (2)  a  1,005-foot-long, 
1 9-foot-high  spillway  section  topped 
with  twenty-four  sections  of  9-foot-high 
flashboards  and  6  bays  of  tainter  gates: 

(3)  a  66-acre  impoundment;  (4)  a 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
8.505  kW;  and  (5)  appurtenant 
fBdlities."  I 

Tlie  Applicant  is  not  proposing  any 
changes  to  the  existing  project  focilities 
as  licensed.  The  estimated  average 
annual  generation  for  the  Byllesby  and 
Buck  developments  are  64,000  MWh 
and  42,000  MWh,  respectively. 


m.  Purpose  of  Project:  All  energy 
generated  by  the  project  would  be 
utilized  by  the  customers  of  the 
Appalachian  Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Available  Locations  of^pplication: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  RefBrence  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Appalachian  Power 
Company,  located  at  40  Franklin  Road, 
Roanoke,  Virginia  24022,  or  by  calling 
Mr.  B.H.  Bennett  at  (614)  223-2930. 

3  a.  Type  of  Filing:  Settlement 
Agreement  for  the  Development  of  Fish 
Passage  Facilities  at  the  Safe  Harbor, 
Holtwood,  and  York  Haven  Projects  on 
the  Susauehanna  River,  PA. 

b.  Project  Nos:  1025-010, 1881-012, 
and  1888-012. 

c.  Date  Filed:  June  2, 1993. 

d.  Licensee:  Safe  Harbor  Water 
Corporation,  Pennsylvania  Power  and 
Light  Company,  and  York  Haven  Power 
Company. 

e.  Name  of  Projects:  Safe  Harbor 
(FERC  No.  1025),  Holtwood  (FERC  No. 
1881),  and  York  Haven  (FERC  No. 
1888). 

f.  Location:  The  lower  Susquehanna 
River  in  southeastern  Pennsylvania: 
Lancaster  and  York  Counties. 

g.  Filed  Pursuant  to:  The  1984 
Susquehanna  River  Settlement 
Agreement,  approved  by  the 
Commission  on  April  10, 1985  (31  FERC 
161,308). 

h.  Licensee  Contact:  Mr.  William  J. 
Madden,  Jr.,  Winston  and  Strawn,  1400 
L  Street,  NW.,  Washington,  DC  20005- 
3502.  (202)  371-5700. 

i.  FERC  Contact:  Mr.  George  C. 
O'Connor,  (202)  208-0439  Dr.  John  M. 
Mudre,  (202)  219-1208. 

i.  Comment  Date:  September  10, 1993. 

k.  Description  of  Filing:  The  licensees 
for  the  Safe  Harbor,  Holtwood,  and  York 
Haven  Projects  have  entered  into  a 
settlement  agreement  with  the 
Pennsylvania  Department  of 
Environmental  Resources,  the 
Pennsylvania  Fish  and  Boat 
Commission,  the  Maryland  Department 
of  Natural  Resources,  the  U.S.  Fish  and 
Wildlife  Service,  the  Susquehanna  River 
Basin  Commission,  the  Upper 
Chesapeake  Watershed  Association,  Inc. 
and  the  Pennsylvania  Federation  of 
Sportmen's  Clubs.  The  agreement  was 
also  executed  by  the  Governors  of  the 
States  of  Maryland  and  Pennsylvania. 
The  settlement  agreement  provides  for 


upstream  and  downstream  fish  passage 
facilities  at  the  projects.  The  agreement 
contains  provisions  for  the  construction 
and  operation  of  upstream  passage 
facilities  at  Safe  Harbor  and  Holtwood 
Projects  no  later  than  April  1, 1997  and 
at  the  York  Haven  Project  no  later  than 
April  1  of  the  third  year  following  the 
in-service  date  of  the  Safe  Harbor  and 
Holtwood  facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

4  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  1922-008. 

c.  Date  filed:  November  19, 1992. 

d.  Applicant:  The  City  of  Ketchikan, 
dba  Ketchikan  Public  Utilities. 

e.  Name  of  Project:  Beaver  Falls. 

f.  Location:  On  Beaver  Falls  Creek  in 
Ketchikan  Gateway  Borough,  Alaska.  It 
occupies  lands  within  the  Tongass 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  lliomas  W. 
Stevenson,  General  Manager,  2920 
Tongass  Avenue,  Ketchikan,  AK  99901. 
(907)  225-1000. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2842. 

j.  Deadline  for  interventions  and 
protests:  September  13, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  E. 

1.  Description  of  Project:  The  existing 
project  consists  of  the  Silvis 
Development  and  the  Beaver  Falls 
Development. 

The  Silvis  Development  consists  of : 
(1)  The  60-foot-high.  135-foot-long 
Upper  Silvis  Dam  with  a  crest  elevation 
of  1,164  feet;  (2)  the  Upper  Silvis 
Spillway  with  a  crest  elevation  of  1.154 
feet;  (3)  an  800-foot-long  spillway 
channel  from  the  Upper  Silvis  Spillway 
to  Lower  Lake  silvis;  (4)  Upper  Lake 
Silvis  with  a  storage  capacity  of  38,000 
acre-feet  at  maximum  water  surface  of 
1,154  feet:  (5)  the  980-foot-long  Tunnel 
1;  (6)  a  36-inch-diameter  penstock;  (7) 
Silvis  Powerhouse  containing  a  2,100- 
KW  generating  unit;  (8)  a  trapezoidal* 
shaped  channel  tailrace  about  150  fed 
long  discharging  into  Lower  Lake  Silvis; 
(9)  a  2,900-foot-Tong,  5-kV  submarine 
cable  and  a  7,100-foot-long,  34.5-kV 
aerial  transmission  line;  and  (101)  other 
appurtenances. 

The  Beaver  Falls  Development 
consists  of:  (1)  Lower  Lake  Silvis  with 
a  storage  capacity  of  8,052  acre-fiset  at 
maximum  water  surface  elevation  of  827 
feet;  (2)  the  32-foot-high,  140-foot-long 
Lower  Silvis  Dam;  (2)  the  3-foot-high. 
40-foot-long  Beaver  Falls  Creek 
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Diversion  Dan.  with  6-inch-high 
flashbosrds,  about  two-thirds  of  a  mile 
downstream  of  Lower  Lake  Silvis;  (3)  an 
intake  structure  at  Lower  lake  Silvis;  (4) 
the  3.800-foot-long  Tunnel  2;  (4)  a  42- 
inchndiameter  penstock  through  Tunnel 
3  feeding  units  3  and  4  (2,000  kW  each) 
in  Beaver  Falls  powerhouse;  (5)  a  225- 
foot-long,  20-inch-diam6ter  wood  stave 
pipe  from  Timnel  2  discharging  into 
BMver  Falls  Greek  just  upstream  of  the 
diversion  dam;  (6)  a  28-inch-diameter, 
4,170-fioot-long  penstock  from  the 
diversion  dam  feeding  imit  1  (1,000  kW) 
at  the  Beaver  Falls  Power  house  (unit  2 
has  been  decommissioned);  (7)  2 
Tailrace  channels;  and  (8)  other 
appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl  and  E. 

n.  Available  Locations  or  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented, -is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NW.,  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

5  a.  Type  of  Application:  Approval  of 
Mitigation  Plan  and  Expansion  of 
Project  Boundary. 

b.  Project  No:  485-027. 

c.  Date  Filed:  June  17, 1903. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Bartletts  Ferry 
Project 

f.  Location:  Cattahoochee  River, 
Harris  County,  Georgia  and  Chambers 
County.  Alamma. 

g.  Fued  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-82S(r). 

h.  Applicant  Contact:  Ms.  JoLee 
Gardner.  Georgia  Power  Company.  270 
Peachtree  Street,  Atlanta,  GA  30303. 
(404)  526-2406. 

i.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097. 

t  Comment  Date:  September  10, 1993. 
.  Description  of  Project:  Georgia 
Power  Company,  licensee  for  the 
Bartletts  Ferry  Project,  requests  approval 
of  a  mitigation  plm  and  an  expansion 
of  the  project  boundary.  The  230  acres 
of  land  in  the  expansion  woiild 
complemmt  the  Blanton  Creek  Wildlife 
Area  which  is  managed  by  the  Georgia 
Department  of  Natural  RMOurces. 
1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

6  a.  IVpe  of  Application:  New  License 

b.  Project  No.:  2459-005 

c.  Date  Filed:  December  20, 1991 

d.  Applicant:  West  Penn  Power 
Company 


e.  Name  of  Project:  Lake  Lvnn 

f.  Location:  On  the  Cheat  River  in 
Monogalia  County,  West  Virginia  and 
Fayette  County,  Pennsylvania 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.Q  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  D.E. 
Gervenak,  Executive  Director, 
Operating,  Allegheny  Power  Service 
Corporation,  800  Cabin  HiU  Drive, 
Greensburg,  PA  15601.  (412)  838-6835. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839 

j.  Deadline  for  interventions  and 
protests:  September  30, 1993 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attadied  paragraph  El. 

L  Description  of  Project:  The  Lake 
Lynn  Hydro  Station  consists  of:  (1)  A 
125-foot-high,  1,000-fbot-long  concrete 
gravity  type  dam  with  a  624-foot-long 
spillway  controlled  by  26  tainter  gates, 
each  17  feet  high  by  21  feet  long;  (2)  a 
reservoir  with  a  sumce  area  of  1,700 
acres  and  containing  72,000  acre-feet  of 
water  at  full  pool  elevation  870  feet;  (3) 
a  log  boom  and  trash  racks  at  the  intake 
fedlity;  (4)  eight  12-foot  by  18-foot, 

Sted  penstocks  of  reinforced  concrete; 
I  a  72-foot  by  165-foot,  68-foot-high 
red  brick  powerhouse  containing  four 
identical  generating  units  with  a  total 
rated  capacity  of  51.2  megawatts;  and 
(6)  dual  800-foot-long.  138-kV 
transmission  lines. 

m.  Purpose  of  Project:  The  average 
annual  generation  of  the  Lake  Lynn 
project  is  132.7  GWh.  Power  generated 
at  the  project  is  delivered  to  customers 
within  the  applicant's  service  area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and« 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
availaole  for  inspection  and 
reproduction  at  Allegheny  Power 
Sorvice  Corporation's  offices  at  800 
Cabin  Hill  Drive,  Greensburg. 
Pennsylvania. 

7  a.  Type  of  Application:  Amendment 
of  Project  Recreation  Plan. 

b.  Project  No:  3409-016. 

c.  Date  Filed:  July  7. 1993. 

d.  Applicant:  Boyne  USA,  Inc. 

e.  Name  of  Project:  Boyne  Dam. 

f.  Location:  Charlevoix  Coimty, 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Everett 
Kircher,  PrMident.  Boyne  USA  Inc.. 


P.O.  Box  19,  Boyne  Falls,  MI  49713- 
0019,  (616)  549-2441. 

i.  FERC  Contact:  Dan  Hayes.  (202) 
219-2660. 

i.  Comment  Date:  September  10, 1993. 

k.  Description  of  Project:  Boyne  USA. 
Inc.  licensee  for  the  Boyne  Dam  Project 
has  filed  an  application  to  amend  the 
recreation  access  requirements  of  its 
project  license.  Currently,  the  licensee  is 
required  to  maintain  access  for  anglers 
to  two  ten-foot-wide  easement  strips  on 
either  side  of  the  project  tailrace.  The 
proposed  amendment  would  limit  the 
easement  strips  to  200  feet  below  the 
project  spillway  and  eliminate  access  to 
the  easement  sUips  from  the  road. 
Fishermen  would  be  required  to  wade 
up  the  Boyne  River  to  reach  the  access 
easements. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2. 
andD2. 

8  a.  Type  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility 
(Tendered  Notice). 

b.  Project  No.:  11178-001. 

c.  Date  filed:  July  12, 1993. 

d.  Applicant:  Qty  of  Tucson.  Arizona. 

e.  Name  of  Project:  Qty  of  Tucson 
Hydroelectric  Project. 

f.  Location:  At  eleven  locations  within 
the  city  of  Tucson's  water  distribution 
system,  which  gets  its  water  from  an 
existing  U.S.  Bureau  of  Reclamation 
aqueduct  located  west  of  the  city,  in 
Pima  County,  Arizona. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Mimdinger,  Tuscon  Water,  Qty  of 
Tucson,  Arizona,  P.O.  Box  27210, 
Tuscon,  Arizona  85726-7210. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
would  be  located  on  the  city  of  Tuscon's 
water  distribution  system  which 
includes  the  enclosed  Qearwell 
Reservoir  and  approximately  28  miles  of 
water  distribution  pipeline.  The  project 
itself  would  consist  of  11  powerhouses 
whose  generating  units  have  installed 
capacities  ranging  frtim  49  kW  to  1,275 
kW,  for  a  cumulative  capdty  of  4.246 
kW.  The  project  excludes  the  existing 
conduits  on  which  the  powerhouses  are 
located. 

k.  With  this  notice,  vn  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  Sec.  106,  National  Preservation  Act. 
and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation.  36 
CFR.  at  §800.4. 

1.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR).  if 
any  resource  agency.  SHPO,  Indian 
Tribe,  or  person  believes  that  the 
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appUcmt  ikooid  conduct  «n  additional 
sdeotific  study  to  fonn  sd  idswisis 
factual  basis  tor  a  cnwuikHs  aMsyns  of 
the  application  on  its  merits,  tfa^  most 
fik  a  requaat  for  tka  study  writh  the 
ComaissiaB  Bot  ktsribaa  60  days  after 
tha  mffiStDitkaD  is  filod.  and  tmuttt  serve 
a  copy  of  tfaa  saquaat  am  the  applicant. 
(Septaoobar  ia  19B3) 

n.  Ite  CammisaioB's  doadiioa  for  the 
applicaat's  iliag  of  a  Haal  amendnaiit 
>o  the  appticatioa  is  OdaharlZ.  1993. 

9  a.  l^pa  of  AppHcatioD:  npeliminary 
Penait 

b.  Ptoiaci  No.  12399-000. 
e  Oala  fikd:  March  25. 1993. 

d.  AppUcant  Tumalo  Irrigation 
District. 

e.  Naow  (rf  Projact:  Bend  Canal 
Hydroelectric  Proiect. 

f.  Location:  On  tha  Daschntet  River  in 
Deschutes  Oragoo.  asar  tho  towm  of 
Bend.  T.IBS..  RUE.  section  19. 
WUlMBetta  Bass  aad  Meridian. 

g.  Filed  Pursuant  to:  Fsdaral  Power 
Act.  16  U.S.C  791(a)-8Z5(r). 

h.  Applicant  Goatact: 

Mr.  Elmer  C.  McDaniels.  Managar. 
Sauataiy  to  ttis  Boaid  of  Obactors. 
Tuaufe  kngstkni  District.  64697 
Cook  Avenue.  Band.  Oregon  97701. 
(503)  382-«>53.: 

Donald  H.  Qarke,  Esq.,  Wilkinson. 
Barker.  Knauer  ft  C^iion,  1735  New 
YoA  Avenue,  NW.,  Washingtrm.  DC 
20006.  (202)  783-4141. 

i.  FERC  Contact:  Ms.  Deborah  Fntzier- 
Stutely  (202)  219-2842. 

j.  Comment  Data:  September  30, 1993. 

k.  Description  of  Project:  The 
proposed  prefect  would  consist  of:  (1) 
The  existing  258-fbat-long  concrete 
gravity  overflow  Tumalo  Division  Dam: 
(2)  the  existing  16w500-£oot-long  canal/ 
pipeline;  (3)  a  54-inch-dlameter.  500- 
foot-long  penstock;  (4)  s  powerhouse 
contalnk^  a  single  generating  unit  with 
a  total  installed  capacity  of  2,000  kW, 
producing  an  average  annual  energy 
output  of  9.600  MWh;  (5)  a  tailrace;  and 
(61  a  12.S-kV.  .75-mile-long 
transmission  line  tying  into  an  existing 
Pacific  Power  and  Light  Company  line. 

The  applicant  estimates  the  cost  of  Ae 
studies  to  be  conducted  under  th^ 
preliminaiy  permit  at  S50,000.  No  new 
roads  win  be  needed  for  the  purpose  of 
conducting  these  studies. 

L  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility  or 
mtmicipality. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO.  B.  C.  and  D2. 

10  a.  Type  of  Application: 
Preliminary  Permit 

b.  Project  Na  lltltV-OOO. 

c.  Date  filed:  May  3. 1993. 


UMI 


d.  ApplicHit  SoMiar  OMk  Hydro 
Associates. 

e.  NaoM  of  Project:  SoMiar  Craek 
Hydroelectric  ftoiect. 

f.  Location:  Ob  SoUiar  Cseek  ia 
Tooele  County.  Ulak.  naar  the  town  of 
Stockton.  T.4S.,  K4W^  aactions  31. 32. 
33.  34.  35.  and  36.  Sak  Lake  Base  and 
Meridian. 

g.  Filed  FBrsant  toe  Fiedsnl  Power 
AcU  16  USXl  TOUsMZSdi 

h.  AppikxBt  Ctwiftart: 

Mr.  Gene  Deveraux.  1190  North 
Spring  Ckoek  Place.  P.O.  Box  870, 
Springville.  UT  84663-0870.  (801) 
489-0069 

Mr.  Frank  Haws.  719  North  400  East. 
Logan.  UT  84321. 

i.  FEXC Contact  Ms.  DebocahFcazier- 
Stutely  (202)  219-2842. 

j.  Coauaeat  Dale:  Seplarabar  30. 1993. 

k.  DescriptioB  of  fto^:  Tha 
propoBsd  prafact  wouki  consist  ot  (1) 
An  axistii^  laiaiaroed  coocnte  drop 
inlet  structure,  with  an  overflow  «rail 
and  a  skiioe-bvpesB  gate  at  olevatioa 
7.420  feat,  mtd;  (2)  a  12-iDch  diaoMter. 
21iX)0-{oot-loog  buried  penstock, 
presently  aader  conatmction  by  the 
state  and  Soldiar  Qaek  Irrigation 
District  lor  irrigation  purpoeas;  (3)  a 
powerhouse  mntainii^  a  single 
generating  unit  with  an  installed 
capacity  of  IvBOO  kW.  producing  an 
average  annual  energy  output  of 
10.577.600  KWh:  (6)  a  tailraca;  and  (7) 
a  2-nule-kiag  transmissaoB  lias  tying 
into  aa  axistiag  liaa. 

The  applicant  estiflnates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  peimit  would  be  S35.000. 
No  new  roads  wail  be  needed  for  the 
purposes  of  cciKhicting  tbeae  stodifea. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility  or 
nranicipality. 

m.  This  notice  also  consists  of  the 
foUqyring  stead  awl  paragraphs:  AS.  A7. 
Ag.Al0.B.CaadT>2. 

11  a.  Type  of  Applicatioa:  Originai 
License  for  Maior  Project  (Teodered 
Notioal. 

b.  Project  No.:  11367-OOL 

c.  Date  filed:  Hiiy  20. 1993. 

d.  Applicants:  Peak  Power 
Corporation.  Kvaener  Ventuse.  Inc..  Las 
Vegas  Energy  Storage  Limited 
Partneisaip. 

e.  Name  of  Project:  Sheep  Mouatain 
Pumped  Storage.  Hydroelactric  Protect. 

f.  Location:  Piadomiaantly  on  lands 
administered  by  the  Burasa  vi  Land 
Management  in  \km  Sbaap  MoantaiBs, 
approxinuAely  19  miles  sooth  of  Las 
Vegas,  in  Clark  County,  Nevada.  RfBOE. 
T22StoT2SS. 

g.  Filed  Pinaoant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-ezMH. 


h.  Applicastf  Coatacfc  Oavid  CNaan, 
President.  Paak  Power  Garporatiaa. 
4365  Executive  Drive.  Suite  900.  Saa 
DieoD.  GA  92121.  (619)  622-7600. 

i.  FERC  Contact- Mr.  Mkhaal 
Strzeledd.  (202)  219^2827. 

j.  Description  of  Propct  The  proposed 
pumped  storage  project  would  consist 
of:  (1)  Five  dams,  ranging  in  haiglht  £rom 
18  feet  to  130  bet  fbrming  a  50-acre 
upper  reservoir:  (2)  a  14-foot-diamoter. 
730-foot-long  ooncrale  vertical  shaft;  (3) 
a  14-foot-diameter.  1.7t)0-foot-long 
concrete  horizontiJ  tunnel;  (4)  a  1.255- 
foot-long  steel  penstock;  (5)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
200  M\V;  (6)  a  SO-fioot-hi^  dam  creating 
a  65-acre  lower  reservoir;  (7)  a  17.5- 
mile-long  transmission  Una 
interconnecting  with  an  existing  Nevada 
Power  Company  transmission  line;  and 
(8)  appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation.  36 
CFR.,  at  §800.4. 

L  Under  §  4.32(b)(7)  of  the   

Commission's  regulations  (18  CFR).  if 
any  resource  agency,  SHPO,  faidian 
Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  lis  merits,  they  must' 
file  a  request  for  the  study  with  the 
Commission  aot  latar  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  oa  the  applicant 
(September  20, 1993) 

m.  The  Commission's  deadlina  for  ths 
applicant's  filiag  of  a  fia^  amendment 
to  the  applicatian  b  October  20. 1993. 

12  a.  lype  of  Application:  Miiaor 
Licensct. 

b.  Project  No  J  11426-000. 

c.  Date  filed:  July  22. 1993. 

d.  Applicant:  Tj\.  and  Holly  S.  Keck. 

e.  Name  of  Project:  Blackstone  MilL 

f.  Location:  on  the  Mahantango  Qorii. 
near  Pillow.  Dauphin  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791ta)-82S(r). 

h.  Applicant  Contact:  T.A.  Keck. 
Blackstone  Mill.  PJO.  Box  96.  nilow.  PA 
17080.  (717)  756-3340. 

i.  FERC  Contact:  ftiary  C  Gohto  (202) 
219-2804. 

j.  Deadline  Dale  for  Filing  Additianal 
Scientific  StudiaK  60  days  fram  the 
filing  data  of  applicatioa. 

Deadline  Date  for  Filing  Protests  or 
Motions  to  Intervene:  60  days  from 
issuance  date  of  ^dsaotioe. 

DeadUno  Date  for  Filing  Coomwats, 
RecommendatioRS,  Torms  ft  GomfilioBS 


Federal  Register  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Notices 


42313 


and  Prescriptions:  60  days  £rom  the 
issuance  date  of  this  notice. 

Deadline  Date  for  Filing  Reply 
Comments:  105  days  from  issuance  date 
of  this  notice. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  ready  for  environmental  analysis 
at  this  time— see  attached  D4. 

1.  Description  of  Project:  The  existing 
project  consists  of  the  following 
features:  (1)  An  existing  concrete  dam 
100  feet  wide  and  2  feet  high;  (2)  an 
existing  impoundment  with  a  storage 
capacity  of  7  acre-feet  and  a  normal 
water  surface  elevation  of  470  feet  mean 
sea  level;  (3)  an  existing  powerhouse 
housing  two  existing  turbine-generator 
units  at  a  total  installed  capacity  of  65 
kilowatts;  (4)  an  existing  12.5-kilovolt 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  200,000  kilowatthours.  The 
dam  is  owned  by  T.A.  Keck. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  or  sold  to  a  utility. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  Pennsylvania 
State  Historic  Preservation  OfHcer 
(Shpo),  as  required  by  §  106,  National 
Historical  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR,  at 
§800.4. 

0.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

p.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

q.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NW.,  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  291-1371.  A  copy  is  also 
availidble  for  inspection  and 
reproduction  at  Mr.  Ted  Keck, 
Blackstone  Mill,  P.O.  Box  98,  Pillow,  PA 
17080  (717)  758-3340. 

13  a.  Type  of  Application: 
Amendment  of  License. 

b.  Project  No.:  6879-009. 

c.  Date  Filed:  March  1. 1993. 


d.  Applicant:  Southeastern  Hvdro- 
Power,  Inc. 

e.  Name  of  Project:  W.  Kerr  Scott 
Project.    j»^ 

f.  Location:  On  the  Yadkin  River,  in 
Wilkes  County,  North  Carolina.  The 
project  will  utilize  the  existing  U.S. 
Army  Corps  of  Engineer's  W.  Kerr  Scott 
Dam  and  Reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Charles  Mierek. 
P.E.,  President,  Southeastern  Hydro- 
Power,  Inc.,  5250  Cliflon-Glendale 
Road,  Spartanburg,  SC  29307-4618, 
(803)  579-4405. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

t  Comment  Date:  September  16, 1993. 
.  Description  of  Amendment: 
Southeastern  Hydro-Power,  Inc. 
requests  authorization  to  construct  the 
project's  powerhouse  on  the  left  side 
(looking  downstream)  of  the  existing 
outlet  works  conduit.  The  powerhouse 
was  authorized  to  be  on  the  right  side 
of  the  conduit  which  extends  from  the 
project's  reservoir  to  the  Yadkin  River. 
The  licensee  also  proposes  to  terminate 
the  powerhouse  tailrace  within  150  feet 
of  the  end  of  the  existing  vertical  side 
wall  of  the  stilling  basin  so  that  all  flows 
from  the  powerhouse  will  enter  the 
channel  upstream  of  the  existing  fishing 
pier.  Further,  the  licensee  requests  that 
the  Commission  delete  the  article  46 
requirement  for  an  instream  flow  study 
plan  to  determine  minimum  flows. 
Instead,  the  licensee  proposes  that  all 
flows  will  pass  through  the  powerhouse 
as  dictated  by  release  from  the  U.S. 
Army  Corps  of  Engineers. 

1.  'This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

14  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10893-001. 

c.  Date  Filed:  March  19. 1992. 

d.  Applicant:  HY  Power  Energy 
Company. 

e.  Name  of  Project:  Inglis  Lock  By- 
pass Dam. 

f.  Location:  On  the  Inglis  Lock  By- 
pass Dam,  Withlacoochee  River,  Levy 
County,  Florida. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert 
Karow,  7008  Southwest  30th  Way. 
Gainesville,  FL  32601,  (904)  336-4727. 

i.  FERC  Contact:  Charles  Raabe  (tag) 
(202)  219-2811. 

j.  Deadline  for  interventions  and 
protests:  October  4, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D7. 


1.  E)escription  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Inglis  Lock  By-pass  Dam,  and  would 
consist  of:  (1)  An  intake  channel  with  a 
length  of  approximately  175  feet  and  a 
maximum  width  of  143  feet:  (2)  a 
reinforced  concrete  powerhouse  with 
dimensions  of  115  feet  by  28  feet  and 
containing  one  3.0-megawatt  (MW)  pit 
turbine  and  generator  unit,  rated  at  a 
head  of  22.5  feet  and  a  hydraulic 
capacity  of  1,667  cubic  feet  per  second 
(cfs);  (3)  a  short  tailrace  lined  with 
concrete  and  rip-rap;  (4)  a  470-foot-long. 
12.47-kilovolt  (kV)  transmission  line;  (5) 
a  substation  with  dimensions  of  25  feet 
square;  and  (6)  appurtenant  equipment 
and  facilities.  The  project  would  have 
an  estimated  annual  output  of  15.7 
GWh. 

m.  Purpose  of  Project:  Power 
generated  would  be  sold  to  Florida 
Power  Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
B1.D7. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  HY  Power  Energy 
Company,  7008  Southwest  30th  Way, 
Gainesville,  Florida  32601,  (904)  336- 
4727. 

15  a.  Type  of  Application: 
Preliminary  Permit. 

b.  Project  No.  11422-000. 

c.  Date  filed:  July  1, 1993. 

d.  Applicant:  Dilce  Hydroelectric 
Partners,  Inc. 

e.  Name  of  Project:  Dike  Hydroelectric 
Project. 

f.  Location:  On  the  Snake  River  in 
Elmore  County,  Idaho  near  the  town  of 
Glenns  Ferry.  T.  5S.,  R.llE,  section  33. 
T.6S.,  R.llE,  sections  4,  9, 16, 14, 11. 
12,  7, 15. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bart  M. 
O'Keeffe,  P.O.  Box  245,  Byron,  CA 
94514,  (510)  634-1550. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  4. 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
188-foot-high,  5900-foot-long  roller 
compacted  concrete  dam  with  a  crest 
elevation  of  2.600  feet,  msl  creating;  (2J 
a  500-acre  reservoir  with  a  storage 
capacity  of  20,000  acre-feet  and  a  water 
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surface  elavatioa  of  Z.585  feet  rasl;  (3) 
a  90-fbot-laQg  conciete  ogee  tyne 
spillwey  coniirting  of  two  40-ttiot-hi^ 
radial  taniter  gatee.  witha  crart 
elevation  of  2.600  fast  mal  (4)  a 
powerfaouae  adjacent  to  the  dam 
containing  two  generating  units  with  a 
total  installed  capacity  of  73.200  kW, 
produdi^  aa  average  annual  eneigy 
output  of  400  CWh;  (5)  a  switchyard; 
and  (6]  a  3.200-fDot-lQDg,  13a-kV 
transmission  line  typing  into  aa  existing 
line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be 
$2,500,000.  No  new  roads  will  be 
needed  for  the  purpose  of  conducting 
these  studies. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,AlO.B.C.andD2. 

16  a.  Type  of  Application:  Proposed 
Recreation  Plan  update. 

b.  Proiect  No:  2149-041. 

c  Dated  Filed:  January  4. 1993. 

d.  Applicant:  Public  UtiBty  District 
No.  1  of  Douglas  County. 

e.  Name  ofProjecl:  Walls  Project 

f.  Location:  Wells  Reservoir  area  in 
Dou^as  County,  Washii^on. 

g.  riled  Pursuant  ta*  Federal  Power 
Act,  16U.S.C  791  (a)-82S(r). 

h.  Applicant  Contact:  Chsries  Robins, 
Supervisor  of  PropertieB.  P.U.D.  No.  1  of 
Douglas  County.  1151  Valley  Mall 
Parkway.  East  Wenstchee.  WA  98802- 
4497,  (509)  884-7191. 

i.  FERC  Contact  Person:  Jack  Hannula. 
(202)  219-1040. 

L Comment  Date:  September  20. 1993. 
Description  of  Prefect:  On  Jannary 
4, 1993,  Public  Utility  District  No.  1  of 
Douglas  County,  licensee  for  the  Wells 
Project,  filed  a  Recreation  Action  Plan- 
1992  Update  as  required  by  article  51  of 
the  licensa  The  licensee  reqiiests 
Commission  af>pn>val  of  the  plan  which 
provides  fiar  in^irovemeBts  to  existing 
recreatioaal  facilities  and  the 
construction  of  new  recreational 
devetopment  ^  the  project,  to  include 
focilities  in  the  dtias  of  Pateros, 
Brewster,  end  Bridgeport  asd  other 
locations  on  the  Eesarvoir.  Proposed 
recreation  developmaat  iBcluoaa  trails, 
picnic  facilitiea.  camp  sites,  parking, 
boat  laimches,  restroams.  a  basketball 
court,  a  gazebo,  an  inlerprative  display, 
landscaping.  lightiag.  painting  ana 
resurfKiag. 

1.  Thb  Botica  also  ooBsiats  of  the 
following  standard  puiayaphs;  B.  Cl. 
02. 

17  a.  Type  of  AppMcatiaa: 
Preliminary  Penidt 

b.  Project  No.:  11425-000. 


c.  Date  Filed:  July  20, 1993. 

d.  Applicant:  Qty  of  Auburn,  New 
York. 

e.  Name  of  Project:  Owasco  River. 

f.  Location:  On  the  Owasco  Krer 
within  the  city  limits  of  Auburn  in 
CayuBa  County,  New  Yotk. 

g.  Filed  Pttrsuant  to:  Federal  Power 
Act  17  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  femea  Malane,  Qty 
Manager.  City  of  Aubom,  Memorial  City 
Hail,  24  South  Street,  Airimm,  NY 
13021-3832.  (315)  253^0262. 

i.  FERC  GoolBCt:  Ms.  Julie  Betnt.  (202) 
219-2814. 

i.  Comment  Date:  October  4, 1993. 

k.  Description  of  Pn^ect:  The 
proposed  project  would  consist  of  four 
existing  hydroetedric  sites  9B  follows: 
(1)  The  State  Dam  site  owned  by  the 
Qty  of  Auburn  and  cxmsisting  of  (a)  an 
existing,  unreinforced-concrete,  gravity 
dam:  (b)  Owasco  Lake  heving  a  surface 
area  of  10.6  square  miles  and  a  stocage 
capacity  of  50.000  acre-feet;  (c)  a  new 
powerhouse  containing  one  generating 
unit  with  a  rated  tjpauty  of  310  kW 
and  an  estimated  annual  energy 
production  of  1.710  MWh;  and,  (d)  a 
700-fbat-Iong  transmission  line;  (2)  the 
Dunn  and  McCarthy  site  owned  by 
Monticola  Associates,  faic.  and 
consisting  of  (a)  a  concrete  dam;  (b)  a 
1 ,100  foot-long  powOT  canal;  (c)  on 
intake  structure:  (c)  a  60-ibat-long 
penstock;  (d)  a  powerhouse  containing 
one  new  generating  unit  with  a  rated 
capacity  of  612  kW  and  an  estimated 
annual  energy  production  of  2,600 
MWh;  and.  (e)  a  100-foot-long 
transmission  Hne;  (3)  &e  Auielius  site 
owned  by  the  Qty  of  Aubom  sikI 
consisting  of  (a)  an  existing  concrete 
dam:  (b)  an  existing  poweifaouse 
containing  one  new  generating  unit  with 
a  rated  capacity  of  360  kW  and  an 
estimated  annual  ene^y  production  of 
1.710  MWh;  and.  (c)  a  1-mile-long 
transmission  lina;  wad,  (4)  the  Canoga 
site  owned  by  Robert  J.  Ross  and  Cap 
Realty  CoipontioD  and  consisting  of  (a) 
new  7-foot-high  concrete  dam;  (b)  a  new 
900-foot-long  open  flume;  (c)  a  new 
powerhouse  containing  one  gennating 
imit  with  a  rated  capacity  of  430  kW 
and  an  estimated  annual  «Migy 
production  of  2.050  MWh;  and.  (d)  a 
200-foat4aag  traasaaisaon  line.  The 
cost  of  the  wo(k  to  be  petfonned  under 
the  preHsaiiiary  permit  is  estimated  to 
be  $129,000. 

1.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  a  local 
power  company. 

m.  This  notice  aibo  consists  of  the 


following  ataadasd  par^grapiw:  AS.  A7. 
A9.A10.B.CandO2. 

18  a.  Type  of  ApphcatioB:  Si^seqvent 
Minor  License. 


b.  Project  No.:  2347-001. 

c.  Jate  filed:  December  2S,  1991. 

d.  AppUoant:  Wlaconrin  Power  and 
Li^Compenr. 

e.  Name  of  mject:  JanesviUe  CantraL 

f.  luxation:  Gb  tlia  Sock  Bi«ar  aaar 
Janesviile  in  Rode  Cmnty,  Wisnnnain, 

g.  Filed  Punuant  to:  Federal  Power 
Act,  16  U.S.C  7giM-B2S(r). 

h.  Applicant  Goatact  Mr.  Norman  fi. 
Boys.  P.  O.  Box  192. 222  West 
Washington  Avenite.  Madison,  WI 
53701-0192.  (60S)  252-3086. 

i.  FERC  Contact:  Ed  Lae,  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragrai^  D9. 
(October  4. 1993). 

k.  Status  of  Eni^ronmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  licensed 
project  would  consist  of  the  following 
existing  facilities:  (1)  A  reinforced 
concrete  and  timber  gated  spillway;  (2) 
a  reservoir  with  a  surface  area  of  548 
acres  at  surface  elevation  769.1  (set 
m.s.l.  and  a  storage  area  of  3,675  acre 
feet;  (3)  a  powerhouse  containing  two 
generating  units  each  with  a  rated 
capacity  two  generating  units  eadi  trith 
a  rated  capacity  of  250  kW;  and  (4) 
appurtenant  fecilities.  The  applicant  is 
proposing  no  dianges  to  the  project  The 
average  annual  net  energy  generation  is 
2.033,667  kWh. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  iqiplicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubHc  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  im.,  room 
3104,  Washington.  DC  20428,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Power  and 
Light  Company,  222  West  Washington 
Avenue,  Madison,  yn  S3701-0192,  or 
by  calling  (608)  252-3311. 

19  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11142-000. 

c.  Date  Filed:  May  S.  1001. 

d.  Applicant:  Cnwsoiidled  Hydro 
Maine,  inc. 

e.  Name  of  Prafeob  Eataa  Laice  Daaa. 

f.  Location:  Oa  the  Mousam  River. 
Yoik  County,  limine. 

g.  Filed  Pursuant  to:  FadsEal  Power 
Act,  16  U.S.C  70MaM24<r). 

h.  Applicant  CoBtact  hdi.  Wayne  £. 
Nelson,  RR2  Box  690  H  indastriol 
Avenue,  Sanfonl,  ME  04073.  (207)  490- 
1980. 
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i.  FERC  Cantnct  Ed  Lee  (202)  21»- 
2800. 

j.  Deadline  Date:  See  paragraph  D9. 
(October  4, 1993). 

k.  Status  of  Environmantal  Analysis: 
This  applicaticm  is  ready  for 
enviraiunental  analyris  at  this  time — see 
attadied  paragraph  D9. 

1.  Descriptian  of  Project:  The  existing 
project  consists  of  the  following:  (1)  A 
concrete-capped  cut  stone  dam  eight  to 
40  feet  high  and  726  feet  long,  with  a 
left  abutment  dike  rixiut  six  feet  high 
and  lis  feet  Icmg;  (2)  an  impoundment 
with  a  aurfece  area  of  474  acres  and  a 
normal  water  surfece  elevation  of  214 
feet  msl;  (3)  a  wooden/tvick  and 
.  masonry  powrerhouse  housing  two 
hydropower  units  with  a  combined 
capacity  of  775  kW;  (4)  a  tailrace 
excavated  firom  bedrock  with  cut  stone 
sidewalls;  (5)  a  2.000  kVA  transmission 
line  five  miles  long;  and  (6) 
appurtentant  fedhties.  Tlie  average 
annual  energy  graoatioo  is  3.8  GWh 
and  is  sold  to  Central  Maine  Power 
Company.  The  pro)ect  fedlities  ara 
owned  by  the  applicant 

m.  Purpose  (tf  Pro|ect:  The  purpose  of 
the  project  is  to  gennate  electric  eneigy 
for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  renwoduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  by  calling  Consolidated 
Hydro  Maine.  Inc.  at  (207)  490-1980. 

20  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2417-001. 

c.  Date  Filed:  December  23. 1991. 

d.  Applicant:  Northmn  States  Power 
Company. 

e.  Name  of  Project:  Hayward  Hydro 
Project 

L  Location;  On  the  Namekagon  River 
in  Sawyer  County,  Wisconsin. 

g.  Fifed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-82S(r). 

h.  Applicant  Contact  Mr.  Anthony  G. 
Sdiuster,  Vice  Prraidoit  Power  Supply. 
Northern  States  Poww  Company.  100 
North  Barstow  Street,  P.O.  Box  8.  Eau 
Claire.  WI.  (715)  839-2621. 

i.  FERC  Contact  Ed  Lee  (202)  219- 
2800. 

j.  Deadline  Date:  See  paragraph  D9. 
(October  4. 1993) 

L  Status  of  EnviroDmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 


analysis  at  this  time— «ee  attadied 
paraoaph  DO. 

I  Desointian  of  Project  The  pn^ed 
as  licensed  consists  of  the  fc^owing:  (1) 
Three  existing  earthen  embankments, 
the  first  200  feet  long,  the  second  80  feet 
long  and  the  third  85  feet  long,  with 
concrete  and  steel  sheetpile  retaining 
walls  present  on  the  upstream  and 
downstream  ends;  (2)  an  existing 
concrete  over-flow  spillway, 
approximately  120  feet  long  and 
founded  on  rock-filled  timbiar  cribbing, 
containing  ten  stop-log  bays  separated 
by  conaete  spillway  piers;  (3)  an 
existing  reservoir  with  a  sxirbce  area  of 
247  acres  and  a  total  volume  of  2.000 
acre-feet  at  the  ncnmal  maximum 
surfece  elevation  of  1187.4  MSL;  (4)  an 
existing  concrete  intake  channel,  about 
42  feet  long  with  side  %ralU 
approximately  12.5  feet  high  and  a 
width  ranging  from  13  feet  to  8  feet, 
containing  (a)  a  steel  trashrack.  and  (b) 
a  headgate;  (5)  an  existing  powerhouse 
with  a  concrete  substructure  and  a  brick 
masonry  wall  superstrudure, 
approximatelv  18  feet  wide  24  feet  long 
and  27.5  feet  high,  containing  (a)  a 
vertical  Frands  tiubine  with  a  hydraulic 
capadty  of  178  cfe.  manufadiued  by  S. 
Morgan  Smith  and  rated  at  280  hp.  and 
(b)  a  generator,  manufedured  by 
Northwestern  Electric  Equipment 
Company  and  rated  at  168  kW;  (6)  and 
existing  appurtenant  fedlities.  No 
changes  are  being  proposed  for  this 
subsequent  license.  The  applicant 
estimates  the  average  annual  generation 
for  this  projed  would  be  1.448  MWH. 
The  dam  and  existing  projed  fadlities 
are  owned  by  the  applicant. 

m.  Purpose  of  Projed:  Projed  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pubic  Reference  and  Files 
Maintenance  Branch,  located  at  941 
North  Capitol  Street,  NE..  room  3104. 
Washington.  DC.  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Northern  States  Power  Company,  100 
North  Barstow  Street  P.O.  Box  8,  Eau 
Qaire,  WI  or  by  calling  (715)  839-2621. 

Standard  Paragraphs 

A2.  Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
spedfied  deadline  date  for  the 
particular  application,  a  competing 


development  applicttian.  or  a  notice  of 
intent  to  file  sues  an  appUcatiaa. 
Submission  of  a  timely  notice  of  intent 
allows  an  intere^ad  person  to  file  the 
competing  developmeot  appUoation  no 
later  than  120  days  after  the  apedfied 
deadline  data  for  the  puticular 
application.  Applications  for 
preliminary  permits  wrill  not  be 
accepted  in  respcmse  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  %vhich  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intmit.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
projed  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  spedfied 
comment  date  for  the  particular 
apolication  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  spedfied  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  virith  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 

aualified  development  applicant 
esiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
spedfied  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  spedfied 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  bxb(A  name, 
business  address,  and  telephone  numt>er 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (spedfy  whidi  type  of 
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application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  prehminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "COMMENTS", 
"Noncf  Of  vrrcNTTO  file  coMPcrmo 

APPUCATKM",  "COMPETING  APPUCATION", 
"PBOTESr*,  "MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above- 
mentioned  address.  A  copy  of  any 


notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

CI.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  Utle  "COMMENTS", 
"RECOMMENDATIONS  FOR  THE  TERMS  AND 
CONOCnONS",  "PROTEST*,  or  "MOTX>N  TO 
MTERVENE",  as  applicable,  and  the 
Project  Number  of  particular  application 
to  which  the  filing  refers.  Any  of  the 
above-named  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  ihe 
Applicant  specified  in  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS  AND 
CONDOIONS",  "NOTICE  Of  INTENT  TO  RLE 
COMPETINQ  APPUCATION",  "COMPETING 
APPUCATION",  "PROTEST",  or  "MOTION  TO 
MTERVENE".  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  A  copy  of 
a  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

"The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108,  May  20, 1991)  that  all 


comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (September 
27, 1993  for  Project  No.  11426-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (November  10, 1993 
for  Project  No.  11426-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST',  "MOTION  TO 
INTERVENE",  "NOTICE  Of  INTENT  TO  FILE 
COMPETINQ  APPUCATION",  "COMPETING 
APPUCATION",  "COMMENTS",  "REPLY 
COMMENTS",  "RECOMMENDATIONS", 
"TERMS  AND  CONDITIONS",  or 

"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D7.  Filing  and  Service  of  Responsive 
Documents— The  application  is  not 
ready  for  environmental  analysis  at  this 
time:  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 
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When  the  applicatiafn  is  leady  far 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditiOQS.  or  prescriptions. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  "PROTESr'  or  "MOTION  TO 

MTERVBIE,'*  "NOTICE  Of  INTENT  TO  fILE 
COUnmNO  application,"  or  "COMPETING 
APPLICATION:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otnerwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  dociunents  must  be  filed  by 
providing  the  oriEinal  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  R^ulatoiy  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  HydropoMrer 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Piling  and  Ssrvioe  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991.  56  FR 
23108.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescaiptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (September 
20. 1993  for  Project  Nos.  2561-003  and 
2514-003;  October  4. 1993  for  Project 
Nos.  2347-001. 11142-000  and  2417- 
001).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice.  (November 
2. 1993  for  Project  Nos.  2561-OG3  and 
2514-003;  November  16. 1993  for 
Project  Nos.  2347-001, 11142-000  and 
2417-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2006. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS",  "RECOMMENDATIONS," 


"TERMS  AND  CONDITIONS,"  at 
"PRESCMPnONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  rabmitting  the 
filing;  and  (4)  otherwise  comply  with 
the  reouirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  Notth  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

E.  Filing  and  Service  of  Respon^ve 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  notify  all  persons  on 
the  service  list  and  affected  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  ejected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or  "MOTION  TO 
MTERVENE;"  (2)  set  forth  in  the  heading 
the  name  of  the  applicant  and  the 
project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 


385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  FYoject 
Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

El.  Fifing  and  Service  of  Resp>onsive 
Documents— The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or  "MOTION  TO 
INTERVENE;"  (2)  set  forth  in  the  heading 
the  name  of  the  applicant  and  the 
project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  lA  CFR 
385.2001  throu^  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
ex:  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower    • 
Licensing,  Federal  Energy  regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  August  3. 1993,  Washington,  DC 
Loia  D.  Cashell. 
Secretary. 
|FR  Doc  93-19029  Filed  B-6-93:  8:45  am] 
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United  States  Department  ol  the 
Inlertor.  Bweau  of  Land  Management; 
NQPA  Notice  of  Detennlnatlon  by 
Juriedlctionel  Agency  Deelgneting 
TlgM  Formetion 

August  3. 1993. 

Take  notice  that  on  July  30, 1993.  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Mesaverde  Croup 
imderlying  certain  lands  in  the  Rentz 
Area,  Blanco  Mesaverde  Pool  in  Rio 
Arriba  County,  New  Mexico,  qualifies  as 
a  tight  fOTmation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  4,467  acres,  more  or  less, 
all  of  which  are  administered  by  the 
Bureau  of  Land  Management,  llie 
recommended  area  is  described  as  all  of 
Sections  17-20  and  29-31  of  Township 
25  North,  Range  3  West. 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Mesaverde 
Group  meets  the  requirements  of  the 
Conunission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  conRdential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cubell, 
Secntary. 

(FR  Doc.  93-18913  Filed  »-6-«3;  8:45  am] 
Mxwo  COM  •nr-n-M 


UMI 


[DeetatNo.TA94-1-32-000]  | 

Colorado  Interstate  Gee  Co.;  Filing  of 
Annual  Purchaaed  Gee  Ad|uetment 

August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  the  following  proposed  tariff  sheets 
reflecting  a  purchased  gas  adjustment 
CTGA")  change  to  become  efiiective  on 
October  1,1993: 

Second  Revised  Ninth  Revised  Sheet  No.  7.1 
Second  Revised  Ninth  Revised  Sheet  No.  7.2 
Second  Revised  Ninth  Revised  Sheet  No.  8.1 
Second  Revised  Ninth  Revised  Sheet  No.  8.2 

aC  states  that  the  tariff  rates 
unctorlying  Second  Revised  Ninth 


Revised  Sheet  Nos.  7.1  through  8.2 
reflect  a  net  3.23  cent  decrease  in  the 
commodity  rate  for  the  G-1,  P-1,  SG-1, 
H-1,  F-1  and  PS-1  Rate  Schedules. 

CIG  states  that  the  subject  PGA  filing 
would  be  mooted  in  part,  if  the  Federal 
Energy  Regulatory  Commission 
(Commission)  approves  CIG's  , 

compliance  filing  and  offer  of  settlement 
in  Docket  No.  RS92-4-000,  for  the 
restructuring  of  QG's  services  pursuant 
to  Order  No.  636.  Such  restructuring, 
among  other  things,  would  eliminate 
CIG's  current  PGA  tariff  provisions 
effective  October  1, 1993,  and  provide 
for  the  recovery,  as  transition  costs,  of 
QG's  Accoimt  191  deferred  piuchase 
gas  costs  accrued  through  September  30, 
1993. 

OG  states  that  it  anticipates  its 
restructuring  under  Order  636  will  be 
approved  by  the  Commission  effective 
October  1, 1993.  However,  QG  notes 
that  it  is  necessary  to  make  the  instant 
PGA  filing  with  the  Commission:  (1)  to 
comply  with  the  QG's  currently 
effective  tariff;  and  (2)  to  quantify  the 
deferred  purchased  gas  cost  balance  in 
CIG's  Account  191  related  to  the  twelve 
months  ended  May  31, 1993  that, 
together  with  additional  accruals  for  the 
period  June  to  September,  1993,  would 
establish  the  level  of  QG's  Account  191 
transition  costs  to  be  recovered  pursuant 
to  CIG's  Order  636  tariff. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  QC's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  18, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LokD.CasheU. 
Secretary. 

(FR  Doc.  93-18911  Piled  8-6-93;  8:45  am) 
■UJNQ  cooc  tnr-et-M 


[Docket  No.  CP93-589-0001 

Floride  Gee  Tranamletlon  Co.  Request 
Under  Blanket  Authorization 

August  3, 1933. 

Take  notice  that  on  July  28, 1993, 
Florida  Gas  Transmission  Company 
(FCT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP93- 
589-000  a  request  piusuant  to  S  157.205 
of  the  Commission's  Regulations  to 
operate  three  existing  delivery  point 
facilities  initially  constructed  under 
Section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  operate  (1)  the 
Amoco  Smith  Point  in  Chambers 
County,  Texas;  (2)  the  Endevco  Port 
Hudson  Point  in  East  Baton  Rouge, 
Louisiana:  and  (3)  the  Corpus  Christi 
Point  in  Nueces.  Texas  to  expand  the 
deliverability  and  utilize  these  points 
for  the  transportation  of  natural  gas 
under  part  284,  for  Subpart  G  service. 
These  existing  delivery  points  were 
constructed  under  Section  311(a)  of  the 
NGPA  to  provide  Section  311(a) 
transportation  services,  it  is  indicated. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
LoisD.CuheU, 
Secretary. 

[FR  Doc  93-18912  Piled  8-6-93;  8:45  am] 
■UMQ  OOOe  SMT-W-M 

[Docket  No.  EQ93-61-000] 

Hidroeleetrica  El  Chocon  SJL; 
Application  for  Determination  of 
Exempt  Wholeeale  Generator  Statue 

August  3, 1993. 

On  July  29, 1993,  Hidroeleetrica  El 
Chocon  S.A.  (El  Chocon),  Suipacha  268. 


pisa  12  (1355),  Buenos  Aires,  Argentina, 
c/o  Hidroinvest  S.A.,  filed  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

El  Chocon,  an  Argentine  corporation, 
will  be  owned  in  part  by  Hidroinvest 
S.A.,  an  Argentine  corporation,  which  is 
owned  in  part  by  CMS  Generation  S.A.. 
also  an  Argentine  corporation.  CMS 
Generation  S.A.  is  a  subsidiary  of  CMS 
Enterprises  Company,  which  is  a 
wholly-owned  subsidiary  of  CMS 
.  Energy  Corporation. 

£1  Chocon  will  hold  and  operate  two 
hydroelectric  generating  facilities,  the  El 
Qiocon  and  the  Arroyito,  on  the  Limay 
River  in  between  the  Nequen  and  Rio 
Negro  Provinces,  Republic  of  Argentina, 
South  America.  El  Chocon  is  a  1200 
MW  hydroelectric  plant  consisting  of 
six  200  MW  turbogenerators  with 
associated  equipment  and  one  dam. 
Arroyito  is  a  120  MW  hydroelectric 
plant  consisting  of  three  40  MW  gen  sets 
with  associated  equipment  and  one 
dam. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  in 
accordance  viath  sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  Mrill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  August  23, 1993, 
and  must  be  served  on  the  applicant  (c/ 
0  Rodger  A.  Kershner,  Esq..  CMS 
Enterprises  Company,  Fairlane  Plaza 
South,  330  Town  Center  Drive,  suite 
HOC,  Dearborn,  Michigan  48126).  Any 
person  wishing  to  l^ecome  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lo|t  D.  CmImU, 
SecnUuy 

(FR  Doc  93-18907  Filed  8-6-93;  8:45  am) 
■UMQ  COM  cnr-eiHi 
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Pocket  No.  CP»»-«9»-000] 

Northern  Natural  Gaa  Co.;  Request 
Under  Blaniwt  Authorization 

August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Northern  Natural  Gas  Company 
(Northern),  llll  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-S99-000  a  request 


pursuant  to  §  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  to  Hutchinson 
Utilities  Commission  (Hutchinson 
Utilities)  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authorization  to  construct  and  operate  a 
delivery  point  in  McLeod  County, 
Minnesota  to  deliver  gas,  transported  by 
Northern,  to  Hutchinson  Utilities  for  use 
in  a  new  power  plant.  Northern 
estimates  the  peak  day  volumes  to  be 
9,000  Mcf  and  annual  volumes  to  be 
2.520,000  Mcf.  Northern  states  that  it 
would  also  construct  and  operate  2.1 
miles  of  6-inch  pipeline  under 
§  157.208(a)  of  the  Commission's 
Regulations  to  provide  the  requested 
transportation  service  to  Hutchinson 
Utilities. 

Northern  asserts  that  the  proposed 
delivery  point  is  not  prohibited  by  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  accommodate  the  changes 
proposed  herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  writhin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
witiiin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  93-18908  Filed  8-6-93;  8:45  ami 
MUMQ  CODE  trir-oi-M 


[DockM  No.  TQ9»-3-55-O00] 
Questar  Pipeline  Co.;  Rate  Changes 

August  3, 1993. 

Take  notice  that  on  July  30, 1993. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff.  Original  Volume  No.  1, 
Twenty-Sixth  Revised  Sheet  No.  12, 
with  a  proposed  effective  date  of 
September  1. 1993. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  Questar's  sale-for-resale  Rate 
Schedule  CI>-1  effective  September  1, 
1993. 

Questar  states  that  the  Twenty-Sixth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.15079/Dth  which  is 
$1.19515/Dth  lower  than  the  ciurently 
effective  date  of  $3.34594Dth.  The 
demand  base  cost  of  purchased  gas 
remained  unchanged  at  $0.00000/Dth. 

Questar  states  that  a  copy  of  the  filing 
has  been  provided  to  Mountain  Fuel 
Supply  Company,  the  Utah  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  93-18910  Filed  8-6-93;  8:45  am] 
BiLUNO  cooe  (Tir-OI-M 

[Docket  No.  CP93-S87-000] 

Texas  Eastern  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

August  3, 1993. 

Take  notice  that  on  July  27, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  a  prior  notice  request  with 
the  Commission  in  Docket  No.  CP93- 
587-000  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  increase  the  capacity  of  a  York 
County,  Pennsylvania,  metering  and 
regulating  station  in  order  to  make 
natural  gas  deliveries  to  Columbia  Gas 
of  Pennsylvania  (CPA).  a  local 
distribution  comp>any,  under  Texas 
Eastern's  blanket  certificate  issued  in 
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Docket  Na  CPS2-S35-000  pwsuuit  to 
Section  7  of  tb*  NGA.  til  «•  mora  fully 
set  forth  in  the  request  whach  is  open  to 
public  inspection. 

Tesss  Esstsra  propaeas  to  install  a  S- 
indi  hot  tap  and  dual  6-incfa  ohfica 
meters  on  its  38-incfa  mpeline  in  York 
County  in  order  to  dauver  a  maximum 
daily  quantity  of  170,000  dekatherms  of 
natnru  gas  on  an  intermptible  basis  to 
CPA  under  Texas  Eastsra's  FERC  Rate 
Schedule  IT-l.  Texas  Eastern  slates  that 
the  natural  gas  vohunas  it  would  delivOT 
to  CPA  are  within  CPA's  oertificatsd 
entitlements.  Texas  East«n  further 
states  that  CPA  would  rmmburse  Texas 
Eastern  tar  the  estimated  $652,000 
modificatioa  cost  of  this  proposal.  Texas 
Eastern  also  statea  that  it  would  modify 
the  bdhties  herein  without  detriment 
or  disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Conuniasion  has  issued  this  notice,  file 

pursuant  to  Rule  214  of  the  

Commissi(B)'s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regiilatians  under  the 
NGA  (18  CFR  157.205)  a  {Hotest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  tlM  propotBd  activity 
shall  be  deemed  to  be  euthorized  - 
efiiactive  the  day  alter  the  time  alknved 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  vnthdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA.  i 

LeisD.Caahdl.  | 

Secretary. 

IFR  Doc  93-18909  FUed  S-6-93:  8:45  ami 
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Agency  Information  CoUMtion 
ActlvMM  Undar  0MB  ftovlaw 
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;  Environmental  Protection 
Agency  (EPA).  | 

/>CTK)W:  Notice. ' 

summary:  In  compKanoe  with  the 
Paperwork  RBducti<»  Act  (PRA)  (44 
U.S.C  3501  et  tee^.  this  notice 
announcea  the  Office  of  Menegement 
and  Bwdget's  (QMB)  raspooees  to 
Agency  PRA  cleaianoe  requests. 
FOR  fURTMER  MPORMATION  CONTACT 
Sandy  Fanner  (202)  260-2740. 


OMB  Approvals 

EPA  ICR  No.  1057.06;  NSPS  for 
Stationary  Soorcas,  Sulfuric  Add  Plants 
(subpart  H);  was  approved  06/23/93; 
0MB  No.  206(MX>41:  expiree  06/30/96. 

EPA  ICR  No.  1289.03;  Wood 
Preservatives,  Submission  of 
Information  Regarding  Arsenic 
Exposure  Levels  in  Wood  Treatment 
Plants:  was  approved  06/23/93;  OMB 
No.  2070-0061;  expires  06/30/96. 

EPA  ICR  No.  1080.08;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  Benzene  Emissions  from 
Benzene  Storage  Vessels,  and  Coke 
Byproduct  Recovery  Plants;  was 
approved  06/25/93;  OMB  No.  2060- 
0185;  expires  06/30/96. 

EPA  ICR  No.  1596.02;  Significant  New 
Alternatives  Policy  Regulations  under 
Title  VI  of  the  Clean  Air  Act 
AmendmenU  of  1990;  was  approved  06/ 
28/93:  OMB  No.  2060-0226;  expires  06/ 
30/96. 

EPA  ICR  No.  1646.01;  1993  Screener 
Questionnaire  for  the  Industrial 
Laundries  Industry;  was  approved  07/ 
05/93;  OMB  No.  2040-0163;  expires  06/ 
30/96. 

EPA  KR  No.  1086.03;  NSPS  for 
Onshore  Natural  Gas  Processing  Plants/ 
Equipment  Leaks  of  VOC  and  Emissions 
of  S02-Reporting  and  Recordkeeping  for 
subparts  KKK/LLL;  was  approved  07/ 
06/93;  OMB  No.  2060-0120;  expires  07/ 
31/96. 

EPA  ICR  No.  1642U)1;  Special  Data 
Call-in  Notice  to  Certain  Pesticide 
Registrants  Requiring  Replacement  of 
Craven  Laboratory  Generated  Data 
Previously  Submitted  in  Support  of 
Existing  Tolerances  or  Registration;  was 
approved  07/08/93;  OMB  Na  2070- 
0130;  expires  07/31/96. 

OMB  Disapprovals 

EPA  ICR  No.  1638.01;  FC33  Surface 
Protection  Listing;  was  disapproved  by 
OMB  06/08/93. 

EPA  ICR  No.  1639.01;  Water  Quality 
Guidance  for  the  Great  Lakes  System; 
was  disapproved  by  OMB  06/17/93. 

EPA  ICR  0976.06;  1993  Hazardous 
Waste  Report:  was  disapproved  by  OMB 
06/25/93. 

EPA  iCR  No.  1520.02;  Reporting  and 
Recordkeeping  for  Suspeftdad  and 
Canceled  Pesticides  (proposed 
amendment);  was  disapproved  by  OMB 
06/25/93. 

Dated:  August  3. 1993. 
Paul  Lapcley. 

Director,  Regulatory  Managaneat  Division. 
IFR  Doc  93-18970  Fil«d  8-«-93;  8:45  am] 
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PubHcWadf  Supply  SMpeniieiow 
Program;  Pregrwn  RswWon  for  llw 
State  of  Oregon 

AGENCY:  Environmental  Prt)tection 

Agency. 

ACnOM:  Notice.         

StiMMARY:  Notice  is  hereby  given  that 
the  State  of  Oregon  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Oragon 
has  adopted  drinking  water  regulations 
for  lead  and  copper.  EPA  has 
determined  that  these  SUto  pro-am 
revisions  are  no  less  stringent  than  the 
corresponding  federal  regulations. 
Therefore.  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  request  a 
public  bearing.  A  request  for  a  public 
hearing  must  be  submitted  September  8, 
1993  to  the  EPA  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  bearing  is  made  by 
September  8, 1993.  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  e  hearing  on  his  own  motion,  this 
determination  shall  become  effective 
September  8, 1993. 

Any  request  for  a  public  hearing  dull 
include  the  followii^:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  resp<msible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices:  Drintdng  Water 
Section,  Oregon  Health  Division.  800 
NE.  Oregon  Street,  Portland,  Oregon 
97232;  and  Environmental  Protection 
Agency,  Region  10  Library,  1200  Sixth 
Avenue,  Seattle,  Washington  08101. 
FOR  FURTHER  MUFORMATION  CONTACT: 
Wendy  Marshall.  EPA,  Region  10. 
Ground  Water  and  IMnking  Water 
Branch,  at  the  Seattle  eddrass  given 
above:  telephone  (206)  553-1890. 


Dated:  July  27, 1993. 
Juw  S.Moore, 

Acting  Regional  Administrator. 

[PR  Doc  93-18976  Filed  a-6-93: 8:45  am] 
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Louisiana;  Adequacy  Determination  of 
Staten'rilMl  MunicifMl  Soild  Waste 
Pennit  Program 

AOENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of 
Louisiana  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(l)(B]  of  the 
Resource  Ck)nservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
ivill  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
pennit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 


permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Louisiana  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  has  reviewed  Louisiana's 
MSWLF  applicatioirand  has  made  a 
tentative  determination  that  all  portions 
of  Louisiana's  MSWLF  permit  program 
are  adequate  to  assiuv  compliance  with 
the  revised  MSWLF  Criteria.  Louisiana's 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  nimiber  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Region  or  calling  the 
contact  given  below  within  30  days  of 
the  date  of  publication  of  this  notice.  If 
a  pubUc  hearing  is  held,  it  will  take 
place  on  the  date  given  below  in  the 
"DATES"  section.  The  Region  will  notify 
all  persons  who  submit  comments  on 
this  notice  if  it  decides  to  hold  the 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
"CONTACTS"  section  below. 
DATES:  All  comments  on  Louisiana's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  September  8, 1993.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  September  23, 1993  in 
Baton  Rouge,  Louisiana.  State  of 
Louisiana  officials  will  participate  in 
the  hearing,  if  held  by  EPA. 
ADDRESSES:  Copies  of  Louisiana's 
application  for  adequacy  determination 
are  available  during  normal  business 
hours  for  inspection  and  copying  at  the 
following  addresses:  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Drive,  Baton  Rouge, 
Louisiana,  William  J.  Mollere,  504-765- 
0249;  U.S.  EPA  Region  6  Library.  1445 
Ross  Avenue,  Dallas,  Texas,  Robin 
Moran.  214-655-6760.  Written 
comments  should  be  sent  to  U.S.  EPA 
Region  6,  Robin  Moran  (6H-HW),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Moran.  U.S.  EPA  Region  6. 1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
214-655-6760. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 


amended  by  the  Hazardous  and  SoUd 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  imder 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  jule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  6f  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Louisiana        ' 

On  May  17, 1993,  Louisiana 
submitted  an  application  for  adequacy 
determination.  EPA  has  reviewed 
Louisiana's  application  and  has 
tentatively  determined  that  all  portions 
of  Louisiana's  subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

Louisiana  promulgated  soUd  waste 
regulations  on  February  20, 1993,  (title 
33,  part  VII,  Solid  Waste).  On  June  20. 
1993.  the  State  proposed  a  few  minor 
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amenfaiMnts  to  tiiflw  ngaktioiu  (titk 
33.  part  Vm,  duptsn  3,  S,  awl  7).  TbMs 
amendHMBts  an  omraotly  undargoing 
public  rmmmnt  fli  tlw  SU0m  kwal  and 
are  aKpartari  to  be  fiaaiiid  by 
Septambar  20, 11»3.  ThB  propoaad 
ameniiMMJUti  partain  to  tfaa  folknving: 

1.  The  financial  aasuranca  nedtanism 
muat  provide  safBdeirt  fonding  for 
corrective  action  of  known  raleaaos. 

2.  Final  aaauiance  must  be  pnmded 
within  120  days  after  the  coirectlve 
action  remedy  is  selected. 

3.  The  daily  cover  racjnirement  for 
industrial  S(^d  waste  (Type  I)  may  be 
waived  by  the  adminiibstiTe  rathority 
only  if  the  permit  owner  can 
demonstrate  that  the  nature  of  the  waste 
is  such  that  daily  cover  is  not  required; 
however,  the  requiremeat  for  daily 
rovw  may  not  be  waived  in  a  hcility 
v^'hich  receives  residential  or 
commercial  solid  waste  tType  H). 

4.  Quality  assurance  procedures  must 
be  followed  in  the  construction  and 
installation  of  liner  systems,  leachate 
control  systems,  leak-detectioc  and 
cover  systems. 

5.  Tka  paimit  owner  must  submit  a 
new  or  amanderi  closure  plan  and  post- 
closuse  plan  no  lalar  than  October  9. 
1993,  or  the  date  of  the  initial  receipt  of 
waste,  whichever  is  later. 

Louisiana's  linar  deai^i  requires  the 
use  of  a  roiwpoaite  liner  consisting  of  a 
geomesBfaraBe  linar  at  least  30-rail  thick 
installed  directly  above  and  in  tiniform 
contact  with  a  thrae-fbot  thick 
recompacted  clay  liner  having  a 
hydraulic  coBducdvity  no  greater  than 
1x10-' csa/aac:  the  uae  of  a  seoondary 
liner  ia  allowed  below  and  in  addition 
to  the  required  composite  liner,  upon 
approval  by  tka  adainialTative 
autiionty.  Any  ganmatnhaaiw  Unar  used 
must  be  coipatibla  with  the  solid  waste 
and  laedwte  in  the  unit 

EPA  has  taotatively  dstmnined  diat 
Louisiana's  applicatiaii,  inchiding  the 
above  prapoaad  aowndmants.  is 
consistent  with  the  Federal  Qritaiia  Kid 
will  make  a  final  liateniiiiiatluii  of 
adequacy  aftar  the  aawriiiieiili  have 
been  adopted  by  the  State. 

The  public  may  submit  wiittea 
comments  on  EPA's  tentative 
determinatioD  until  Septembei  8, 1993. 
Copies  of  Lofvisiaiia's  appiieatioo  are 
available  far  inspection  and  copying  at 
the  locaticRi  indicatsd  in  the 
"AOOMBNH"  section  off  this  notice,  n 
thera  is  suzBctent  public  intenst,  the 
Agency  will  hdd  a  pubBc  tiwaiing  on  its 
tentative  detannination  on  S^ember 
23, 19S3  at  10  ajn.  «t  the  Louiriana 
Department  of  Environmental  Quality  in 
Baton  Kouge,  Louisiana.  Commaots  can 
be  submitted  as  transcribed  from  the 


discussion  of  the  hearing  or  in  %vrking 
at  the  time  of  the  hearing. 

EPA  will  considar  all  public 
comments  on  its  tentative  determinatian 
received  during  the  public  comnwnt 
period  and  during  the  public  bearing,  if 
held.  Issues  raised  by  ttioae  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Louisiana's  program. 
EPA's  final  determination  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  ma)or  commmits. 

Louisittia's  sobd  waste  program  is  not 
enforceable  on  Indian  lands. 

Section  4005(a)  of  RCRA  provides  th^ 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  ind^)«ident  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  s  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50095 
(October  9, 1991). 

Compliance  with  Executive  Order 
12291 :  The  Office  of  Management  md 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order 1Z291. 

Certification  Under  the  Regulatory 
FlexibUity  AcL  Pnrsnant  to  the 
provisions  of  5  U.S.C  605(b).  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  gmall  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  requira  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  isaued  uader  the 
authority  of  nctioo  4005  of  tlw  Solid  Waste 
Disposal  Act  as  amaodad:  42  VS.C.  604iu 

Dalad:  My  30. 1983. 
|oe  D.  Winkla, 

Acting  AegKMMf  Admanistrator. 
(FR  Doc  93-18971  Piled  &-6-93-.  8:45  an) 
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MANAGEMENT  AGENCY 


IFEMA  99f  PRl 

lovM!  Afiwndnwntlo 
OiUMtor  Dedaration 


NofUcaofaMilor 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


:  This  notice  amends  the  notice 
of  a  ma|or  disaster  tar  the  State  of  Iowa. 
(FEMA-g96-43R),  dated  July  9. 1903. 
and  related  determinations. 


EFFECTIVE  DATE:  July  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Camirfiell,  Disaster 
Assistance  Proparas,  Federal 
Emergency  Management  Agaacy. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPI^MENTARY  MFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of  lovra 
dated  July  9. 1903.  is  hereby  amended 
to  include  the  following  araae  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  July  9. 
1993: 

The  counties  of  Adair,  Buchanan.  Buena 
Vista,  CanoU,  Cass,  Qay,  Dallas.  Green. 
Hamilton,  Marshall,  Mills,  Muscatine, 
Sioux.  Taylor,  Union,  Warren,  and  Worth 
for  Public  Assistance.  (Already  designated 
for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistanc*  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Depu  ty  Associate  Director.  State  attd  Local 

Programs  and  Support 

[FR  Doc.  93-18950  Filed  8-6-93: 8:45  am] 

SiuiNC  oooE  sna-oa-ai 


[FEMA-100e-OR] 

Kansas;  AmorataMiit  to  Nolleo  of  a 
Major  Disaator  Oadaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FCMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  tite  State  of 
Kansas,  (FEMA-IOOO-DR).  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  1. 1993. 
FOR  FURTHER  MFOMIMION  OONTACn 
Pauline  C.  Campbell,  Disaeter 
Assistance  Programs.  Federal 
Emergency  MaoagemeBt  Agaocy, 
Washin^oD.  DC  20472,  (202)  64&-3606. 
SUPPtEMBnARV  MFOMMTKM:  Hm  notice 
of  a  major  disaster  far  the  Slate  of 
Kansas  dated  July  22. 1093.  is  faaraby 
amended  to  include  tha  falknrina  anas 
among  thoae  areas  dstamriaed  to  hew 
been  aidvarsely  afjaoted  by  the 
catastrophe  dedarad  a  ana^or  dJsastwr  by 
the  Presidairt  ia  his  dedanttaa  af  |uly 
22, 199S: 

Rush  and  Rnssell  coonties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Aaststaace  Na 
S3. 516,  Disaster  Assistencei 
UchatdW.KiiBiB. 

DeputyAuociate  Director,  State  aitd  Load 
Programs  and  Si^>port. 
(FR  Doc.  93-18946  Filed  S-O-OSi;  8:45  am] 
a&UNO  COM  sns-«-M 
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(FEMA-IOOO-Oiq 

Kaneee;  Amendmem  to  Notice  Of  e 
imor  DIeeeler  DederatkMi 


AOeiCY:  Federal  Emeigency 
Management  Agency  (FEMA). 
ACIKMl:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-IOOO^R),  dated  July 
22, 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  31, 1993. 

FOR  FURTHBI MFORMATKM  CONTACT: 
Pauline  C  Campbell.  Disastv 
Assistance  Pro-ams,  Federal 
Emeigency  Management  Agency, 
Wasfadngton,  DC  20472,  (202)  64&-3606. 
SUPPLEMENTARY  MPORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declarati(m  of  July 
22, 1993: 

JefiiBnon  County  for  individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
63.516,  Disaster  Assistance) 
KiclMvdW.  Kites. 

Deputy  Associate  Dinctor,  State  and  toaU 
Programs  and  Support 

(PR  Doc  »3-18»4«  Piled  8-6-93;  8:45  am) 


[FEMA-IOKMM] 

Keneee;  Amendment  to  Notice  Of  a 
Ma|or  Dieaeter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agracy  (FEMA), 
ACTHM:  Notice. 


SUMMARY:  This  notice  ammds  the  notice 
of  a  m&\at  disaster  for  the  State  of 
Kansas.  (FEMA-1000-DR),  dated  July 
22, 1993.  and  r^ted  determinations. 
EFFECTIVE  (MTE:  July  30. 1993. 
FOR  FURTHER  MFORMATXM  CONTACT 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLBefTARY  MFORHATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993,  is  hereby 
amended  to  include  die  following  areas 
among  those  areas  detmnined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

llw  county  of  BUsworth  far  Individual 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance) 
Kidiard  W.  Krteai. 

Deputy  AssodatB  Dinctor.  State  and  Local 
Proffams  and  Support. 

[PR  Doc  93-18948  FUed  8-6-93;  8:45  am] 


[FEMA-IOOI-Dfq 

North  Dakota;  Amendment  to  Notice  of 
a  Major  DIeaater  Dederatlon 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  (FEMA-lOOl^R),  dated  July 
26, 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  30, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 

Pauline  C  Campbell,  Disa^ 
Assistance  Programs.  Federal 
Emergmcy  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  July  26, 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
26,  1993: 

The  counties  of  Benson,  Grand  Forks, 
Griggs,  McLean,  Mercer,  Nelson,  Oliver, 
Ramsey,  Sheridan.  Stark,  Steele,  Traill, 
Walsh,  and  Wells  for  Individual  Assistance 
and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Kriaun. 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 
[PR  Doc  93-18947  Filed  8-6-93: 8:45  am) 
MLUNQ  oooE  •ns-at-M 


[FEMA  994  PR) 

WIeconein;  Amendment  to  Notice  of  e 
Major  Dieaeter  Dederatlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin.  (FEMA-994-DR).  dated  July 
2. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  July  30, 1993. 
FOR  FURTHER  MRMMATKM  CONTACT: 
Pauline  C  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 


SUPPLEMENTARY  wnmtknOH.  TBe  notice 
of  a  major  disaster  for  die  State  of 
Wisconsin  dated  July  2, 1993,  is  hereby 
amended  to  include  the  following  araas 
among  those  areas  determined  to  have 
been  adversely  affiected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaratioo  of  July 
2, 1993: 

The  county  of  Outagamie  for  Public 
Assistance.  (Already  designated  far 
Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance) 
Richard  W.  KriaB, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

(PR  Doc.  93-18951  Hied  8-6-93:  8:45  am) 

eiLUNC  cooE  sns-s»-« 


FEDERAL  RESERVE  SYSTEM 

WilUam  R.  Bullock,  Sr.;  Change  in 
Bank  Control  Notice 

Acquisition  of  Sliaree  of  Banks  or 
Bank  Holdktg  Companlee 

The  notificant  listed  below  has 
applied  luder  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  ofBces  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  30, 1993. 

A.  Federal  Resenre  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Ixx:ust  Street.  St.  Louis,  Missouri  63166: 

1.  William  R.  Bullock.  Sr.,  Dardanelle. 
Arkansas;  to  acquire  an  additional  2.28 
percent  of  the  voting  shares  of  Bank  of 
Dardanelle  Bancksharas,  Inc.. 
Dardanelle,  Arkansas,  for  a  total  of  40.08 
percent,  and  thereby  indirectly  acquire 
Bank  of  Dardanelle,  Dardanelle. 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1993. 
Jennifor  J.  Johaaea, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-18938  Filed  8-6-93;  8:45  am) 
BtLUNC  COOC  S21»«1.f 
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AcguWIions  of  CompmlM  Eng^gad  In 
PwmlMlbto  NonbMMng  ActivHiM 

TIm  onniatioiu  listed  in  this  notice  . 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  RsBulation  Y  (12  CFR 
22S.23(aK2)  or  (f))  far  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secxirities  or  assets  of  s 
company  enmed  in  a  nonbanking 
activity  that  islisted  in  %  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  compsaies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  tlM  United  States. 

EaSapplication  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
procefidng.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  p<MsibIe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfsir  competition, 
conflicts  of  interests,  or  imsound 
banking  jvactices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  diSnute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rraerve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Boaro  of  Governors  not 
later  than  September  2, 1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
aohn  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Cardinal  Bancshares,  Inc., 
Lexington,  Kentucky;  to  acquire  Mutual 
Federal  Savings  Bank,  Somerset, 
Kentudcy.  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

2.  PNC  Bank  Corp,  Inc.,  Pittsburgh. 
Pennsylvania;  to  aoqiiire  United  Federal 
Bancorp,  State  College.  Pennsylvania, 
and  thereby  engage  in  operating  a 


savings  association  pursuant  to  $ 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Rasenra  Bank  of 
Birhmwid  (Lloyd  W.  Boetian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Vindnia  23261: 

].  Carolina  first  Corporation, 
Greenville,  South  Carolina;  to  acquire 
First  Sun  Mortgage  Corporation, 
Columbia.  South  Carolina,  and  thereby 
engage  in  mortgage  loan  servicing 
operations  ss  well  aa  the  business  of 
originating  mortgage  loans  pursuant  to  $ 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

C  Federal  Reaerre  Bank  ot 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  Norwest  Financial  Services, 
Inc.,  Des  Moines,  Iowa;  and  Norwest 
Financial,  Inc.,  Des  Moines,  Iowa;  to 
acquire  substantially  all  of  the  assets  of 
Premium  Services  Corporation  of 
Columbia,  Columbia,  South  Carolina, 
devoted  to  the  insurance  premium 
finance  business  and  thereby  engage  in 
making  and  servicing  consiuner  and 
commercial  loans  piusuant  to  § 
225.25(b)(1);  and  providing  data 
software  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Govemort  of  the  Federal  Reserve 
System.  August  3, 1993. 
JannifBr ).  Johiiaoii. 
AiMociate  Secretary  of  the  Board. 
IFR  Doc  93-18937  Filed  8-6-93;  8:45  am) 
SHiMQ  cooc  msei-f 


Edg«marfc  nnancial  Corporation,  at  al.; 
Notica  of  Appllcatlona  to  Engaga  da 
novo  In  Parmiaaibla  NonlMnking 
Actlvttlaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiiscts,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  oy 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  30, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  Edgemark Financial  Corporation, 

Chicago,  Illinois:  to  engage  de  novo 
throu^  its  subsidiary,  Edgemark 
Financial  Services,  Inc.,  Coimtryside, 
Illinois,  in  providing  securities 
brokerage  services  in  connection  with 
investment  advisory  services  pursuant 
to  §  225.25(b)(15)(ii)  of  the  Board's 
Regulation  Y. 

2.  Erie  Bancorp,  Inc.,  Erie.  Illinois;  to 
engage  de  novo  in  making  and  servicing 
loans  pursuant  to  8  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Govemois  of  the  Federal  Reserve. 
System,  August  3, 1993. 
jannifiBr  J.  Johnaoii, 
Associate  Secretary  of  the  Board. 
(PR  [)oc.  93-18939  Piled  8-6-93;  8:45  am] 
aauNO  cooe  anaei-f 


Grupo  nnanclaro  Prima  Intamaclonal 
S.A.  da  C.V.,  Cuauhtamoc,  Maxico; 
Application  to  Engaga  In  Nonbanking 
Actlvltiaa 

Grupo  Financiero  Prime  Intemacional 
S.A.  de  C.V.,  Cuauhtemoc.  Mexico 
(Applicant),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(c)(8)) 
(BHC  Act)  and  $  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  acquire  100  percent  of 
the  voting  shares  of  IRC  Investments 
Inc.,  Rowayton,  Connecticut  (Company), 
and  thereby  engage  in  the  following 
securities-related  activities: 

(1)  Providhig  securities  brokerage 
services  and  acting  as  an  investment  or 
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financial  adviior,  bodi  separately  and 
on  a  condoned  basis; 

(2)  Buying  and  aelling  in  secondary 
marikat  trad^  aU  types  of  securities  on 
the  order  of  investors  as  a  "riskless 
principal": 

(3)  Acting  as  adviser  in  leasing  real  or 
personal  property; 

(4)  Providing  foreign  exdiange 
advisory  services;  and 

(5)  Arranging  conunerdal  real  estate 

auity  financing  and  providing  related 
visory  services. 
Applicant  would  conduct  the  proposed 
activities  throughout  the  United  States 
and  the  vrorld.  Applicant  does  not 
presently  engage,  either  directly  or 
indirectly,  in  any  nonbanking  activities 
in  the  United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (oy  order  or  regulation)  to 
be  so  closely  related  to  bai^ng  or 
'  managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
hanking,  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "cloaely  related  to  banking" 
test  if  it  is  demonstrstsd  that  banks  have 
generally  provided  the  propoaed 
activity;  that  banks  genwally  provide 
services  that  are  operationally  or 
functiimally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  tlM  proposed  activity:  or 
that  banks  generally  provide  services 
that  are  so  inte^ally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  qiecialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229. 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  ba^  that  may 
demonstrate  that  the  activity  has  s 
reasonable  or  doae  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  BOB,  January  5. 
1984. 

The  Board  has  previously  approved, 
by  regulation,  the  proposed  seciuities 
broknage,  investment  and  financial 
advisory,  real  and  personal  property 
leasing  advistny,  foreign  exchange 
advisory,  and  commercial  real  estate 
financing  activities.  See  12  CFR 


225.25(b)(4),  (5).  (14).  (15),  (17).  The 
Board  also  has  previously  approved,  by 
order,  the  propoaed  "risUess  principal" 
activities.  SeeJ.P.  hlorgart  ^  Company 
Incorporated,  76  Federal  Raserve 
Bulletin  26  (1990):  fionicerc  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989).  Applicant  also 
contends  that  the  Board  has  previously 
approved  the  proposed  commercial  real 
estate  financing  advisory  activities.  See 
Southeast  Banking  Corporation,  69 
Federal  Reserve  Bulletin  564  (1983). 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  secticm  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
pubhc  by  promoting  competition,  and 
by  allowing  Company  to  provide  a 
wider  range  of  services  and  added 
convenience  to  its  customers.  Applicant 
believes  that  the  proposed  activities  will 
not  result  in  any  unsound  banking 
practices  or  other  adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  intere^ed  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  not  later  than  September  1, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  apphcation  may  be  inspected  at 
the  ofiices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 


Board  of  Govareofs  of  the  Pedaral  Rassrve 
System,  August  3, 1993. 

WilluB  W.  WilM. 

Secretary  of  the  Board. 

IFR  Doc  93-19935  Filed  9-6-93: 9:4S  ami 


National  P«nn  BancahsfM.  Ine^  •!  aL; 
Formationa  of;  Acqulalliona  by;  and 
Margara  of  Bank  Holding  Compantaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  oftne  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than   ' 
September  2, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  National  Penn  Bancshares,  Inc., 
Boyertown,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
ChesUiut  Hill  National  Bank, 
Philadelphia,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Centura  Banks,  Inc.,  Rocky  Moimt. 
North  Carolina:  to  acquire  100  percent 
of  the  voting  shares  of  Canton  Savings 
Bank.  SSB,  Canton.  North  Carolina. 

C  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Keliey.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Community  Bancshares,  Inc., 
Biountsville,  Alabama:  to  acquire  100 
percent  of  the  voting  shares  of  City  and 
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County  Bank  of  McKfinn  County. 

AtlMO*.  Tmummm. 
Dl  PMml  IflMTW  Bank  of  SL  Look 

(lUndall  C  Sumnar,  Vic*  Prasident)  411 
Locust  Stiwt.  St  Louis.  Missouri  63166: 

1.  BdmoMon  Banaharu,  Inc., 
Browmsvills.  Ksntucky;  to  become  a 
bank  holding  company  by  acaulring  100 
parcsnt  of  the  voting  aharas  of  Bank  of 
Edmonson  County,  Brownsville. 
Kantudnr. 

E.  Federal  Baaarrs  Bank  of 
Minnaapolia  Qames  M.  Lyon,  Vice 
Prasidant)  2S0  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Fint  SlMpyByBBancorpontion. 
Inc.,  Sioux  Falls.  South  Dakota:  to 
acquire  100  percent  of  the  voting  shares 
of  First  Security  Bank  of  Benson. 
Benson.  Minnesota,  a  de  novo  bank. 

F.  Federal  Eaaarva  Bank  of  Kansaa 
Qty  Oohn  E.  Yoriw.  Senior  Vice 
Pniaident)  925  Gnnd  Avenue,  Kansas 
Qty.  Missouri  64198: 

I.  Conununity  Fint  Bancorp,  Inc.. 
Denver.  Colorado:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Laramie,  Laramie.  Wyoming: 
American  National  Bank  of  Cheyenne, 
Cheyenne.  Wyoming:  Financial 
Partners.  Inc..  Worland,  Wyoming,  and 
thereby  indirectly  acquire  Stockgrowers 
Sute  Bank.  Wivland.  Wyoming. 

G.  Federal  Saeerve  Bank  of  San 
Frandaco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Whitman  Bancorporation,  Inc., 
Colfax.  Washington:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Whitman.  Col&x,  Washington. 

Board  of  Govemon  of  the  Federal  Reserve 
Syttem,  August  3, 1993. 

AsModatB  Secntaiy  of  the  Board. 

[FR  Doc  93-18fl3«  Filed  8^93;  S:4S  un| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AgMiqr  for  HmWi  C«r»  Policy  and 


UMI 


Update  of  ttw  Clinical  PrMtloo 
QuidaBna  for  Cataradln  Adutta; 
ManagamaiH  of  Funetlonai  bnpairmant 

The  Agency  far  Health  Care  Policy 
and  Rosearch  announces  that  it  is 
invitiiM  nominations  of  qualified 
indivi(nials  to  serve  on  a  panel  as  the 
co-chairperson  and  as  panel  members  to 
update  a  clinical  practice  guideline  that 
vraa  released  during  the  fint  quarter  of 


1993,  Cataract  in  Adults:  Management 
of  Functional  Impairment  Selected 
individuals  will  replace  ono-third  of  the 
existing  panel  members  and  expand  the 
panel's  members  to  disciplines  not 
currently  represented  in  the  panel 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239)  added  a 
new  title  DC  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Heelth  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveneaa  of  health  care  services,  and 
access  to  such  services.  (See  42  U.S.C. 
29&-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reeuthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13. 1992. 
extended  the  authorization  of  AHCPR 
and  amended  certain  provisions  related 
to  the  development  of  clinical  practice 
guidelines.  In  keeping  with  its 
legislative  mandates.  AHCPR  is 
arranging  for  the  development,  periodic 
review,  and  updating  of  clinicaUy 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  Based  on  the 
guidelines  produced,  AHCPR  oversees 
development  of  medical  review  criteria, 
standards  of  quality,  and  performance 
measures. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)).  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment: 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers: 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care: 

4.  Include  information  on  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s):  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnoais,  treatment,  and  management 
of  the  particular  health  condition(s). 
where  cost  information  ia  available  and 
reU^le. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  deacribes  two  mechanisms 
through  which  AHCPR  may  arrange  for 


development  of  guidrlinea:  1.  Panela  of 
qualified  health  cars  experts  and 
consumers  may  be  convened:  and  2. 
contracts  may  be  avrarded  to  public  and 
private  non-profit  organizationa.  The 
AHCPR  has  elected  to  use  the  panel 
process  for  development  and  updating 
of  the  clinical  prance  guideline  for 
Cataract  in  Adults:  Management  of 
Fiuictional  Impairment 

Section  914  of  the  Act  (42  U.S.C 
299b-3(a)),  as  amended  by  Public  Law 
102-410.  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention: 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoaes  and 
providing  treatments:  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  titie  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act.  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

Panel  Nominationa 

The  panel  that  will  update  the 
guideline  for  Cataract  in  Adults: 
Management  of  Functional  Impairment 
will  assess  new  research  in  selected 
areas  previously  reviewed,  review 
current  literature  on  new  treatments, 
and  assess  research  in  management  of 
functional  impairment  due  to  cataract  in 
adults.  The  panel  will  consist  of  two  co- 
x:hairpersons  and  approximately  fifteen 
to  seventeen  other  members.  To  assist  in 
identifying  members  for  the  panel, 
AHCPR  js  requesting  recommendations 
from  a  broad  range  of  interested 
individuals  and  organizationa.  To 
replace  the  expertise  of  the  retiring 
members  and  expand  repreaentation, 
AHCPR  ia  especially  interested  in 
receiving  nominations  o^  (1)  vision 
scientists:  (2)  cataract  surgeons:  (3) 
optometrists:  (4)  phyaiciana 
representing  primary  care,  including 
geriatricians,  family  practitioners,  and 
internists:  (5)  nurses:  (6) 
anesthesiologists  and  anesthetists;  (7) 
epidemiologists  who  are  familiar  with 
ocular  diseases  or  their  treatments:  (8) 
health  services  researchers  or  health 
economists:  and  (9)  consumers  with 
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pertinent  experience  or  information, 
either  as  a  patient,  family  member,  (^ 
friend  of  a  cataract  patient  Nominees 
should  have  no  substantial  financial 
interests  or  professional  affiliations  that 
would  significantly  jeopardize  the 
integrity  of  the  guideline  development 
process  or  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  panel  co- 
chairpersons.  The  functions  of  the  panel 
co-chairpersons  are  critiul  to  the 
process  of  developing  guidelines.  Co- 
chairpersons  provide  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  and 
members  should  address  the  criteria 
specified  below,  which  AHCPR  will  use 
in  making  panel  selections. 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quality 
assiirance  and  research  on  management 
of  functional  impairment  due  to  cataract 
in  the  adult; 

•  Ck>mmitment  to  the  need  to  produce 
clinical  guidelines: 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedureCs)  or 
clinical  service(s); 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  expcdence  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
profsssional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 

Nominations  of  individuals  who  are 
from  minority  population  groups,  and 
individuals  who  have  less  than  fiill-time 
academic  appointments  are  encouraged. 

When  the  panel  co-chairpersons  have 
been  appointed,  nominations  for 
members  of  the  panel  will  be  submitted 
to  the  co-chairpersons  for  review  and 
consideration.  The  co-chairpersons  will, 
in  turn,  recommend  proposed  panel 
members  to  AHCPR.  Appointments  of 
the  panel  members  %viU  be  made  by  the 
Administrator.  AHCPR.  alter  review  of 
proposed  members'  qualifications  and 
the  overall  composition  of  the  panel  to 
ensure  representation  of  a  range  of 
background  expertise  and  experience.  In 
making  panel  selections.  AHCPR  will 
maintain,  to  the  extent  possible,  a 
balance  between  individuals  selected 
from  academic  settings  and  individuals 
selected  without  foil-time  academic 
appointments.  Also,  at  least  two  other 


members  of  this  panel  shall  be 
individuals  who  do  not  derive  their 
primary  source  of  revenue  directly  fit)m 
the  performance  of  procedures 
discussed  in  this  guideline. 

Individuals  selected  for  the  guideline 
update  panel  will  be  asked  to  serve  from 
one  to  three  years. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  as  a  panel  co-chairperson  or  to 
serve  as  a  panel  member.  The  term  of 
appointment  for  panel  co-chairpersons 
is  up  to  three  years.  Each  nomination 
must  include  a  copy  of  the  individual's 
curriculum  vitae  or  resume,  plus  a 
statement  of  the  rationale  for  the 
specific  nomination.  To  be  considered 
nominations  must  be  received  by 
August  30, 1993,  at  the  following 
address:  Mikalix  and  Company,  Attn: 
David  Schactman,  404  Wyman  Street, 
suite  375.  Waltham,  Massachusetts 
02154-1210,  Phone:  (617)290-0090. 
Fax:  (617)290-0180. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
"AHCPR-Supported  Clinical  Practice 
Guidelines,"  dated  April  1993.  This 
dociunent  describes  AHCPR's  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 
P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toil-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D..  R.N.,  Director,  Office  of  the 
Forum  for  Quality  and  E^ctiveness  in 
Health  Care,  Agency  for  Health  Care 
Policy  and  Research,  6000  Executive 
Boulevard,  suite  310,  Rockville, 
Maryland  20852. 

Dated:  July  29, 1993. 
J.  JaiTstt  OintoB. 
Administrator 

(FR  Doa  93-18892  Fil«d  8-6-^3;  8:45  am] 
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Agwwy  for  HMlth  Car*  Policy  and 
RasMrch;  MMting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2).  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
August  1993: 

Name.  Subcommittee  on  AHCPR  Clinical 
Practice  Guidelines:  Screening  for  Colorectal 
Cancer. 

Date  and  Timm  August  17-18, 1993. 9  a.m. 


Pfocr  Executive  Office  Center,  2101  B. 
Jefferson  Street,  suite  603,  Conference  Room. 
Rockville,  MD  2085  2. 

This  meeting  will  be  closed  to  the  public. 

Purpose-.  The  Subcommittee's  charge  is  to 
provide,  on  behalf  of  the  Office  of  the  Forum 
for  Quality  and  Bfiectiveness  in  Health  Care, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
prof>osals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  is  to  develop  and  update  clinical 
practice  guidelines  and  to  develop  medical 
review  criteria,  standards  of  practice,  and 
performance  measures  on  screening  for 
colorectal  cancer. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator,  AHCPR. 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interfarenca  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act. 
5  U.S.C.  appendix  2.  Department  regulations, 
45  CFR  1 1.5(a)(6],  and  procurement 
regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact 
Barbara  Fleming,  M.D.,  Ph.D.,  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care,  Agency  for  Health  Care  Policy 
and  Research,  Willco  Building,  suite  310, 
6000  Executive  Blvd.,  Rockville,  MD  20852. 
(301)  594-4015. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

Dated:  July  28. 1993. 
|.  Jarrett  Clinton, 
Administrator. 

[FR  Doc.  93-18891  Filed  B-S-93;  8:45  am] 
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Agency  for  Toxk  Substancas  and 
Diaaaaa  Registry 

[Program  Announewnant  Number  407] 

Haalth  Actlvttiaa  Racommandatlon 
Panal  SHa-Speciflc  Haalth  Actlvttiaa 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement/grant 
program  to  conduct  site-specific  health 
activities  related  to  human  exposure  to 
hazardous  substances  at  hazardous 
waste  sites  or  releases.  The  activities 
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wiU  b«  ooDducted  in  communities  n«v 
hcardooa  wast*  dtM  far  v^di  ATSDR 
(or  ■  state  under  cooperative  agreement) 
has  DTcpaied  a  preliminary  public 
heami  asseeamrmt.  public  health 
asseasmsBt.  public  naahh  adviaory.  or 
beahh  consultatiQD.  and  Health 
ActMtiea  RaoommandatioD  Panri 
(HAV)  haa  determined  that  specific 
public  beahh  ectioiis  are  warranted. 
Emfrfiasis  will  be  given  to  the  urgent 
Public  Heahh  Concam  and  Public 
Health  CoDcem/Hazard  sitae  listed  in 
Appendix  A. 

NolK  This  aniMOBcanMDt  lepbcM  a 
previously  tnaoonoad  initiative,  Praaram 

1 III! aiiMiil  rill  TW    Ttetalhilth 

Depaitmnti  aM  PubUc  Hsalft  Afndas  to 
Conduct  SMa-teadflc  Haahb  AdivittM. 
whicb  was  pnbttahad  in  te  Padar 
on  June  9. 1W2.  |57  PR  24500). 

The  Public  Heahh  Service  (PHS)  U 
committed  to  achieving  the  health 
promotion  and  disoairn  prevention 
objectivea  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  ouehty  of  Ufa.  This  announcement 
is  related  to  Use  pri<Hity  aree  of 
Envirtmmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  tha 
Section  Where  To  CXttain  Additional 
Information.) 

Authority  | 

This  program  is  authorized  in  sections 
I04(i)  (7)  and  (15)  of  tha  Comprtiiensiv* 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  [42  U.S.C  9604(i)  (7) 
and  (IS)]. 


month  budget  period  within  a  project 
period  of  up  to  2  years. 

Continuation  awards  within  the 
project  period  will  be  msde  on  the  basis 
of  satis&ctory  progress  and  the 
availabihty  of  funds. 

Porposa 

Tha  purpose  of  the  program  is  to 
assist  public  health  agendea  in 
conducting  site-specific  health  activities 
recommended  by  HARP  to  assess  the 
pubUc  health  impact  of  himian  exposure 
to  hazardous  substances  in  communities 
located  near  hazardoua  waste  sites  or 
releeses. 


Eligible  Applicants 

Eligible  applicants  are  the  official 
public  healUi  agendea  of  states  or  their 
Dona  fide  agents  or  instnuneirtslitiea 
This  includes  the  District  of  Cohmibia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northen  Mariana  Islands,  tha 
Republic  of  Marshall  Islands,  the 
Republic  cf  Palau,  and  federally 
recognized  Indian  tribal  governments. 
State  organizations,  including  state 
univeraitiea,  muat  estabUah  that  they 
meet  their  respective  state's  legislature 
definition  of  a  state  entity  or  politica) 
subdivisioo  toba  cooatdared  an  eligible 
applicaaL  I 


UMI 


ATailabitity( 

Appnudmataly  S750.000  is  expected 
to  be  available  in  FY  1994  to  fimd  an 
estimated  10  awarda.  It  is  expected  that 
the  awurds  will  range  from  1^,000  to 
$100,000.  Avrards  are  funded  for  a  12- 


Prograas  lequiraiaeiUs 

AppUcants  musf  specify  the  type  of 
awara  for  which  they  are  applying, 
either  grant  or  coopwative  agreement 
These  two  typea  of  Federal  assistance 
are  explained  below. 

A.  Grants 

In  a  grant,  the  applicant  will  be 
required  to  conduct  the  proposed  study 
without  substantial  programmatic 
involvement  from  the  fading  agmcy. 
Therefore,  the  grantee's  application 
should  be  presented  in  a  manner  that 
demonstrates  the  spplicant's  abiUty  to 
conduct  the  study.  Applicationa  should 
indtkle  a  protocol  whidi  will  undergo 
scientificpeer  review  as  required  by 
ATSDR.  Tha  appUcant's  protocol  should 
contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  procedures  for 
collecting  biological  anid  environmental 
spedmcns  and  rar  conducting 
laboratory  analysis  of  tha  test 
spedmans,  statistical  and  epidemiologic 
analysis  of  the  study  information,  and  a 
description  of  tha  aafeguards  for 
proteding  the  confidentiahty  of 
individuids  on  whom  data  aia  coUeded. 
The  appUcant  must  indude  in  the 
application  a  methodology  for  ongoing 
community  interaction/involvement. 

By  comparison,  the  adivities  of  the 
redpient  and  the  ATSDR  relating  to  a 
cooperative  agreement  are  different  and 
are  described  in  paragraph  B. 

B.  Cooperatire  Agreements 

In  a  cooperative  agreement,  the 
funding  agency  vrill  assist  tha 
collabOTator  in  conducting  tha  study. 
The  appUcation  should  be  presented  in 
a  manner  that  demonstrates  the 
appUomt's  abiUty  to  address  the  health 
study  in  a  collaborative  manner  with  the 
fun^ng  agency. 

The  cooperative  activitiea  of  the 
redpient  agency  and  the  funding  agency 
are; 


2.  Recipient  Activitie$ 

a.  Redpient  will  develop  a  prolocd; 
and  condud  the  racommanded  study. 
This  protocol  will  \mdaigo  adaotific 
peer  review  as  required  by  ATSDR. 

b.  Redpient  is  required  to  provida 
proof  by  dting  a  state  coda  or  regul^fm 
or  other  state  pronouBoamant  und» 
authority  of  law,  that  medical 
informaticm  obtained  pursuant  to  tha 
agreement  will  ba  prolactad  from 
disclosure  when  the  conaent  of  the 
individual  to  rekaae  identifying 
information  is  not  obtained. 

c.  Recipient  will  develop  a 
mechanism  for  ongoing  intaradian  with 
the  affected  community, 

2.  ATSDR  Activities 

a.  ATSDR  will  provide  aaaistanra  in 
both  the  planning  and  implemeniatian 
phases  of  the  field  wwk  called  for  under 
the  study  protocol. 

b.  ATSra  will  provide  omsultatioD 
and  assist  in  monitoring  the  data  and 
spedmen  collection. 

c.  ATSDR  will  paitidpate  in  the  study 
analysis. 

d.  ATSDR  will  collaborate  in 
interpreting  the  study  findings. 

e.  ATSDR  will  condud  tedbnical  and 
peer  review. 

Evaluation  Qiteria 

The  review  for  sdentific  and 
technical  merit  by  an  objective  review 
group  vtrlll  be  based  on  the  following 
criteria;  however,  grant  ^plications  and 
cooperative  agreement  appUcaticms  will 
be  given  separate  consideratian: 

A.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 


1.  Propoaed  Program — 50% 

The  extent  to  which  the  applicant'a 
proposal  and  protocol  addrMses  (a)  tha 
study  as  recommmded  by  HARP;  (b)  the 
approach,  feasibility,  adequacy,  and 
rationale  of  the  proposed  projed  design; . 
(c)  the  technical  merit  of  the  propoaed 
projed.  induding^tha  degree  to  which 
the  projed  can  be  expected  to  yield 
results  that  meet  the  program  objective 
as  described  in  the  Purpoaa  aedion  of 
this  announcement  ana  the  technical 
merit  of  the  methods  and  procedures 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 
projed;  (d]  the  proposed  project 
timeline,  induding  clearly  astahlished 
projed  o^jectivwfor  which  prooass 
toward  attainment  can  and  will  be 
mea»ired;  (e)  the  pn^Maed  community 
involvemmit  strategy;  and  (f)  tha 
proposed  method  to  disaemtnata  tha 
results  to  state  and  local  public  health 
offidals,  commimity  residents,  and 


other  concerned  individuals  and 
organizations. 

2.  Program  Personnel— 30% 

The  extent  to  which  the  proposal  has 
described  the  (a)  qualifications, 
experience,  and  commitment  of  the 
principal  investigator  (or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  activity,  their 
commitment,  and  time  they  will  devote. 

3.  Applicant  Capability  and 
Coordination  Effort»— 20% 

The  extent  to  which  the  proposal  has 
described  (a)  the  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  the  commxmity;  and  (c) 
the  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

4.  Program  Budget— (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Proposed  changes  in  described 
objectives,  methods  of  operation,  need 
for  grant  support,  and/or  evaluation 
procedures  will  lead  to  adiievement  of 
project  objectives;  and 

4.  The  budget  is  clearly  justified  and 
consistent  with  the  intended  use  of 
grant/cooperative  agreement  funds. 

Executive  Order  12372 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  aleit  them  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
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advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  m.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305,  no  later  than  60  days  after  the 
appUcation  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.161,  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

Other  Requirements 

A.  Protection  of  Human  Subjects 

This  program  requires  research  on 
human  subjects,  therefore,  all  applicants 
must  comply  with  Pub.  L  42  U.S.C.  289 
and  Department  of  Health  and  Human 
Services  regulations  45  CFR  Part  46 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
that  the  project  or  activity  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

B.  Animal  Welfare 

If  the  proposal  involves  research  on 
animals,  the  applicant  must  comply 
with  the  "PHS  Policy  Statement  on 
Humane  Care  on  use  of  Laboratory 
Animals  by  Awardee  Institutions."  An 
applicant  organization  proposing  to  use 
vertebrate  animals  in  PHS-supported 
activities  must  file  an  Animal  Welfare 
Assurance  with  the  Office  for  the 
Protection  from  Research  Risks  at  the 
National  Institutes  of  Health. 

C.  Cost  Recovery 

The  CERCLA,  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
incuned  for  health  assessments  and 
health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 


The  recipient  will  agree  to  maintain  an 
accounting  system  that  will  keep  an 
accurate,  complete,  and  ciurent 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
includiiig  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimum 
of  ten  (10)  years  after  submission  of  a 
final  Financial  Status  Report  (FSR).  If 
there  is  Htigation,  a  claim,  negotiation, 
audit,  or  other  action  involving  the 
specific  site,  then  the  records  will  be 
maintained  until  resolution  of  all  issues 
on  the  specific  site. 

D.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

E.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
recipient  of  the  grant  or  cooperative 
agreement  and  the  third  party. 

The  written  agreement  shall,  at  a 
minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  peer  review  and  technical 
review  as  required  by  ATSDR,  release  of 
data,  ownership  of  data,  and  the 
arrangement  for  copyright  when 
publications,  data  or  other  copyrightable 
works  are  developed  under  or  in  the 
course  of  work  under  a  PHS  grant 
supported  project  or  activity. 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  the  Government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  Government  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  poUcy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government's  right  in  that 
woric. 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities. 
the  policies  and  procedures  to  be 
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followed  in  canying  out  the  apeemant, 
and  the  maxiinum  amount  of  mooeT  for 
which  the  pantea  may  bacoma  iiabia  to 
the  third  party  under  the  agreement 

5.  State  that  the  cantractor  must 
comply  with  all  peer  review  and 
technical  review  lequiiements. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  eccountabilifjr  to  PHS 
under  the  grant.  The  agreement  shall, 
therefore,  retain  sufficient  ri^its  mkI 
control  to  the  grantee  to  enable  it  to 
fulfill  this  lesponsibility. 

Applicatioa  and  Submisaion  Deadlinea 

The  original  and  two  copies  of  the 
application  Form  PHS  5161-1  must  be 
submitted  to  Henry  Cassell,  m.  Grants 
Management  OfHcer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Faces  Ferry  Road,  NE.,  Room  300,  Mai! 
Stop  E-13,  Atlanta,  Georgia  30305,  in 
aaxMthnce  with  the  submission 
sdiedule  below. 

This  is  a  continuous  announcement 
and  the  proposed  timetable  for  receiving 
new  applications  and  making  awards  is 
shown  below: 


Submission 


new  appio- 
Hens 


SaptomtMr 
15.1993. 

JanuaiyiS. 
1994. 

Apii  15, 1904 

July  15. 1994 


October  15, 

1993. 
February  15, 

1994. 
May  la,  1994 


15. 


1904. 


Award 


November 
30,199a 

March  31, 
1994. 

June  30, 
1904. 


3a  1904. 


UMI 


A.  Deadline  I 

Applications  shall  be  cansidered  as 
meethig  the  deadline  if  they  are  either 

1.  Received  on  or  befan  the  deadline 
date,  or    . 

2.  Sent  (m  or  befon  tha  deadline  date 
and  received  in  time  for  submission  to 
the  ob)ective  review  group.  CAppIicants 
must  request  a  legibly  dated  U.S.  Postal 
Sovice  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  ourier 
or  U.S.  Poatal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  AppJkatkms 

Applicationa  which  do  not  meet  tha 
critnia  in  A.  above  are  considwed  lata 
applications.  Lata  qtpUcatians  will  not 
be  considered  in  the  current 
competition  and  may  either  be  returned 
to  the  ^plicant  or  hMd  for  the  next 
review  cycle: 


Where  To  Obtain  Addltioaal 
Infarmatien 

Additional  information  on  application 
procedures,  copies  of  application  forms, 
other  material,  and  bu^esa 
management  usistance  may  be  obtained 
from  Maggie  Slay,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(0X3,  255  East  Paces  Ferry  Road,  NE.. 
Mail  Stop  E-13,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6797. 
Programmatic  assistance  may  be 
obtained  from  Dt.  Jeffrey  A.  Lybarger. 
Director,  EKvision  of  Health  Studies. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road. 
NE..  Mail  Stop  E-31,  Atlanta.  Georgia 
30333,  telephone  (404)  639-6200. 

Please  refer  to  announcement  number 
407  when  requesting  information  and 
submitting  an  Application. 

Potential  Applicants  may  obtain  a 
copy  of  Heelthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  Na  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  August  2, 1993. 
Walter  R.  Dowdte. 
Deputy  Adminittratar,  Agency  for  ToMie 

Substances  Disease  Registry. 

Appendix  A— Ursenf  Public  Heddi  Coneeni 

No  Sites  Ponding  at  Present 

Pnblk  Health  CaMan/Haxard 

Allied  Pap«r.  MI 

Amarican  Craoaota  Works,  Inc.  PL 

Artie  Surplus.  AK 

Bayou  Bonfouca.  LA 

Big  River  Mine  Tailings-Deslog 

Blackburn-Union  Privileges  Site,  MA 

C  ft  D  Recycling.  PA 

Chemical  Sale*.  GO 

Combustion  Inc.  LA 

Cryo-Chem  Inc.  PA 

Dublin  Water,  PA 

E.I.  Dupont.  N) 

Bndicott  Vlllags  WaUfiekl.  NY 

Greenwood  Chemical.  VA 

Groton  Gratuity.  MA 

Groveland  Wells.  MA 

Heleve  Landfill.  PA 

Iron  Hone  Park.  MA 

Kohler  Cooipeny  Landfill.  Wl 

Lord  Shopa  Landfill.  PA 

Moms  Lake  Walifieki.  WA 

NeaaeCbaadcal.OH 

Nutmeg  Valley  Road.  CT 

New  Bedford  Harbor,  MA 

Ottawa  Radiation.  IL 

Petrochemical  Racycl  Corp/Ekotak,  ITT 

Powell  Road  Landfill,  OH 

Prmtolita  Battery  Site,  IN 

PSC  Rasourcas.  MA 

RoebUng  Steal  Company 

San^no/12  Mile  Creek/HaitweU.  SO 


Savue  Municipal  Water  Supply,  NH 

Sha^r  Equipment  Company,  WV 

Sheboygan  Harbor  and  River,  WI 

Smeltertown,  CO 

SptcklerLandim.WI 

Spiegelberg  ft  Rasmuasen  Dump,  MI 

Strin^ellow,  CA 

Tibbetts  Road,  NH 

U.S.  Smelter  and  Lead  Refinery,  IN 

United  Heckathom,  CA 

United  Creosoting  Company,  TX 

Potential/Indetenninatfl  PuMic  Health 
Thraat 

Anderson  Develcpmant,  MI 

East  Helena  Smelter.  MT 

General  Electric  Co/Sbephard  F«m.  NC 

GSX.SC 

Jackson  Township  Landfill,  N) 

Lemberger  Transinrt  ft  RacTcling  Landfill, 

Wl 
Marina  Shale  Processors.  Inc.  LA 
Motor  Wheel,  MI 
Munisport  Laadrill,  FL 
Navajo-Desidcrio  ft  Navajo  Brown  Uraniom 

Mine.  NM 
North  S«a  Municipal  LandfiU,  NY 
Precision  Plating.  CT 
Reilly  Tar  and  Cliemical.  IN 
Welsh  Road  Landfill.  PA 

(FR  Doc  93-18919  Filed  8-6-93: 8:45  am) 
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National  Institute  for  Occupational 
Safety  and  Health 

[Announcement  Number  354) 

Cooperative  Agreemants  for  LMd 
Poisonir>g  Prevention  WRh  States  in 
Collaboration  With  Local  HeaHh 
Departments  Availat)Hity  of  Funds  for 
Fiscal  Year  1993 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDQ  announces  the 
availability  of  fiscal  yeer.(FY)  1993 
funds  for  a  cooperative  agreement 

Erogram  with  state  departments  of 
ealth  and/or  appropriate  agencies  of 
state  government  sudi  as  depertments  of 
labor  or  environment,  to  build  state 
capacity  for  conducting  lead  poisoning 

Kravention  programs  throng  local 
ealth  depajrtments.  This  cooperative 
agreement  will  assist  the  recipient  state 
health,  labor,  or  enviitMunent 
departments  in  working  with  or  through 
local  health  depertments  to  dev^op 
programs  to  prevent  diseasea  resultant 
from  lead  exposure  in  nmll  busineeses. 
This  cooperative  agreement  prograai 
will  significantly  strengthen  the  pubtic 
health  infrastructure  by  demons&ating  a 
role  for  local  health  depotmeots  in  the 
occupational  health  promotion  and 
prevention  activitiea  in  cocwdination 
with  state  agencies. 
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The  Public  Health  Service  (PHS)  U 
committed  to  achieving  the  bstlth 
promotion  and  disease  prevention 
objectives  of  Heahhy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quiiality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  and 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act.  [42  U.S.C.  241(a)],  as 
amended,  and  the  Occupational  Safety 
and  Health  Act  of  1970.  section  20(a) 
[29  U.S.C.  669(a)]. 

Eligible  Applicant* 

Assistance  will  be  provided  to  the 
ofBdal  state  or  territorial  health 
departments,  and/or  state  departments 
of  labor  or  environment  This  includes 
the  District  of  Coliunbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia,  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  the  Republic  of 
Palau.  and  federally  recognized  Indian 
tribal  governments  and  territories. 

Note:  State  departments  of  labor  and/or 
environment  with  occupational  safety  and 
health  furisdictian  must  apply  in 
collabontion  wHh  tfa^  state  or  territorial 
health  department 

Applicants  must  have  regulations  for 
laboratory-based  reporting  of  blood  lead 
levels  consistent  with  current  CDC 
Surveillance  Guidelines  (see  section 
Where  to  Obtain  Additional 
Information)  and  active  Adult  Blood 
Lead  Epidemiology  and  Surveillance 
programs  (ABLES). 

Availability  of  Funds 

Approximately  $110,000  is  a/ailable 
in  FY  1993  to  fund  one  to  two  awards. 
It  is  expected  that  the  average  award 
will  range  from  $55,000  to  $110,000.  It 
is  expected  that  the  award(s)  will  begin 
on  or  about  September  30. 1993,  and  are 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Contuiuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  runos. 

Purpose 

The  purpose  of  these  avvards  is  to 
assist  stats  departments  with 
responsibilities  for  occupational  health. 


in  collaboration  wdth  local  health 
departments,  to  develop  effective 
models  for  intervention  in  the 
prevention  of  lead  poisoning.  In 
particular,  the  focus  for  the  local  health 
departments  should  be  on  lead-using 
industries  covered  under  the  OSHA 
Lead  Standard  for  General  Industry  (29 
CFR  1025.1910).  such  as  radiator  repair 
shops,  in  their  localities  to  determine 
methods  for  effective  interventions  to 
control  lead  exposiues  in  small  business 
environments.  An  effective  intervention 
strategy  developed  bv  the  program  will 
serve  as  a  model  for  local  health 
departments  nationally. 

Goals 

The  Lead  Poisoning  Prevention 
Program  with  States  in  Collaboration 
with  Local  Health  Departments  has  the 
following  goals: 

1.  Develop  a  model  for  intervention 
related  to  IcNBd  poisoning  at  the  local 
level  for  small  businesses; 

2.  Build  occupational  disease 
prevention  capacity  via  state  health 
departments  or  other  appropriate 
agencies  at  the  local  level; 

3.  Design,  field  test,  demonstrate,  and 
evaluate  the  effectiveness  of  the 
intervention. 

Program  Requirements 

Applicants  must  focus  their  efforts  at 
the  local  health  department  level  and  on 
small  businesses  that  use  lead, 
preferably  radiator  repair  shops,  where 
control  technology  exists  to  limit  lead 
exposure.  Throughout  the  project 
period,  recipients  will  work  in 
cooperation  with  NIOSH  towards 
achieving  these  goals. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  activities  under 
A.,  below,  and  CDC/NIOSH  will  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  an  effective  working 
relationship  with  local  health 
department(s). 

2.  Revise  and  reHne  the  methodology 
for  the  proposed  intervention  and 
evaluation  as  described  in  the  program 
application. 

3.  Implement  the  revised  and 
approved  intervention  and  evaluation. 

4.  Conduct  a  thorough  evaluation  of 
the  model  program. 

B.  CDamOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  in  the  implementation  of 
the  model  program  throughout  the 
project  period. 


2.  Provide  assistance  in  the  conduct  of 
field  investigations  and  intervention 
efforts,  at  the  recipient's  request. 

3.  Provide  guidelines  for  evaluating 
the  intervention  activities  and  technical 
assistance  for  the  evahiation. 

Evaluation  Critoie 

Applications  trill  be  revie%ired  and 
evaluated  according  to  the  following 
criteria: 

1.  The  clarity,  feasibility,  and 
scientific  soundness  of  the  approach. 
The  following  will  be  specifically 
considered:  (30%) 

a.  Who  «irill  be  targeted  for  the 
intervention? 

b.  How  will  the  intervention  be 
conducted  and  by  whom? 

c.  How  will  the  intervention  be 
evaluated? 

d.  How  and  when  «vill  the  data  be 
analyzed? 

2.  The  extent  to  which  the  proposed 
activities  are  likely  to  result  in 
development  and  execution  of  a  model 
intervention  strategy  to  prevent  and 
reduce  occupational  lead  poisoning  in 
small  businesses  through  local  health 
departments  (as  defined  in  the  Program 
Requirements  section.)  (25%) 

3.  The  extent  to  which  the  proposed 
schedule  for  accomplishing  each  of  the 
project  activities,  and  the  methods  for 
evaluating  each  activity,  are  clearly 
defined  and  appropriate.  (15%) 

4.  The  extent  to  which  the  proposed 
activities  are  likely  to  result  in  the  use 
of  the  model  program  by  otiier  local 
health  departments.  (15%) 

5.  The  extent  to  which  the 
qualifications  and  time  commitments  of 
project  personnel  are  clearly 
documented  and  appropriate  for 
implementing  the  proposal.  (10%) 

6.  The  extent  to  which  the  proposal 
would  make  effective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  or  through 
collaboration  with  other  agencies.  (5%) 

7.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  then  federally  recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  stati) 
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process.  For  proposed  protects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
afiiscted  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  OX^,  they  should  forward 
them  to  Henry  S.  Cassell,  m.  Grants 
Management  OHicer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305, 
no  later  than  30  days  after  the  deedline 
date  for  new  and  competing  awards.  (A 
waiver  for  the  60  day  requirement  has 
been  requested.)  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  recommendations 
it  receives  after  that  date. 

Public  Health  System  Reporting 
Requirements  ' 

This  program  is  not  subject  to  the 
Public  Health  Reporting  System 
Requirements.  i 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  And  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  m,  Grants 
Management  OfHcer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255 
Paces  Ferry  Road.  NE..  room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
on  or  before  August  20, 1993.  The 

Erogram  announcement  and  application 
it  were  sent  to  all  eligible  applicants  on 
June  30, 1993. 

1.  Deadline  I 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 


a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
either  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305, 
(404) 842-6814. 

Programmatic  technical  assistance 
may  by  obtained  from  Janie  Gittleman. 
Ph.D,  or  Paul  Seligman,  M.D.,  National 
Institute  for  Occupational  Safety  and 
Health,  Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies,  Robert 
A.  Taft  Laboratory,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  (513)  841-4353. 

Please  refer  tq  Announcement 
Number  354  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-O01-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  August  3, 1993. 
Phillip  W.  Striiw, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  93-18915  Filed  8-6-93;  8:45  am] 
Mumo  COOC  41M-1»^ 


National  Instituta  for  Occupational 
Safety  and  Haalth 

[Program  Announcement  Number  353] 

Cooperativa  Agreemant  lor  Research, 
Design,  and  Daveiopmant  of 
Concurrent  Englnaaring  Systama  and 
Tacttnologlaa 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  announces  the  availability  of 
fiscal  year  (FY)  1993  funds  for  a 
cooperative  agreement  to  foster 
scientific  collaboration  and  cooperation 
for  scientific  technologies  of  concurrent 
engineering  and  occupational  safety  and 
health.  Concurrent  engineering  is 
defined  as  an  integrated,  systematic 
approach  to  the  design  of  products  and/ 
or  processes  from  conceptualization 
through  completion.  Concurrent 
engineering  emphasizes  integration  of 
available  resources,  and  utilizes 
computer-assisted,  networked, 
multimedia,  communication 
environments  to  facilitate  information 
sharing  and  transfer.  This  cooperative 
agreement  will  significantly  strengthen 
occupational  public  health  research  and 
intervention  strategies  by  testing  the 
feasibility  of  applying  the  principles  of 
concurrent  engineering  to  improving 
worker  safety  and  health.  In  turn,  the 
technologic  practice  of  conourent 
engineering  will  be  enhanced  through 
the  inclusion  of  the  principles  of  disease 
and  injury  safety  strategies. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  to  obtain 
additional  information.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  [29  U.S.C. 
669(a)]  and  sections  301  [42  U.S.C.  241] 
and  317  [42  U.S.C.  247(b]]  of  the  Public 
Health  Service  Act,  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 

Erivate  organizations,  state  and  local 
ealth  departments  or  their  bona  fide 
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agents  or  instrumentalities,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

Availalrility  of  Funds 

Approximately  $230,000  is  available 
for  FY  1993  to  fund  one  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  September  30. 
1993.  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  2  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  virithin  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  in  meeting  the 
project  objectives  and  on  the  availability 
of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  for  the  recipient  to  design, 
implement,  and  evaluate  two  projects 
which  merge  the  scientific  principles  of 
concurrent  engineering  emd 
occupational  safety  and  health 
prevention  efforts.  The  following  are 
some  examples  of  potential 
applications: 

•  Development  and  integration  of 
real-time,  on-line  electronic  siuveillance 
systems  including  automated  coding 
subsystems,  for  occupational  injuries 
and  diseases. 

•  Development  of  advanced 
protective  equipment  using  novel 
telemetry,  microelectronics,  sensor,  and 
heads-up  display  technologies. 

•  Application  of  virtual  reality 
systems  and  simulators  to  aid  in 
equipment  design,  testing,  certification, 
and  personnel  training. 

•  Pevelopment  and  implementation 
of  nelw  and  emerging  technologies  such 
as  robotics,  intelligent  sensors,  expert 
systems,  and  ergonomics. 

•  Development  of  advanced 
laboratory  protocols  for  research  design, 
testing,  protective  equipment 
certification,  and  personnel  training. 

•  Development  and  implementation 
of  project  management  systems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  OXVNIOSH  shall 
be  responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Conduct  research,  design,  and 
implement  concurrent  engineering 
technologies  and  methodologies  for  two 
engineering  design  projects. 

2.  Develop  an  engineering  project 
description  or  plan  for  each  project, 


including:  (a)  a  system  for  asceitaining 
the  ongoing  progress  of  the  project  and 
(b)  the  exact  mediod  for  inclusion  of 
OSH  principles. 

3.  Revise  and  refine  the  design  of  the 
two  projects. 

4.  Implement  the  revised  and 
approved  activity. 

5.  Develop  a  method  to  evaluate  the 
degree  of  success  of  the  cooperative 
agreement 

B.  CDamOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  in  the  implementation  of 
the  two  projects  in  the  areas  of 
occupational  safety  and  health. 

2.  Collaborate  with  recipient  on  the 
on-going  progress  and  method  of 
including  OSH  principles. 

3.  Collaborate  with  recipient  on  the 
design  of  protocols. 

4.  Provide  assistance  on  the 
evaluation  of  the  project. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Demonstrated  expertise  in  the 
principles  and  methodologies  of 
concurrent  engineering.  (30%) 

2.  Demonstrated  ability  to  apply 
concurrent  engineering  principles  to 
complex  problems  and  obtain 
appropriate  and  effective  solutions. 
(15%) 

3.  Quality  and  completeness  of  the 
plan  and  approach,  including  a 
proposed  time  schedule,  for 
accomplishing  the  activities  and 
objectives  for  this  cooperative 
agreement.  (30%) 

4.  The  qualifications  and  time 
commitment  of  the  proposed  staff,  type 
and  quality  of  facilities  and  equipment, 
and  administrative  support  to  be 
applied  to  the  activities  of  this 
cooperative  agreement.  (25%) 

5.  Budget,  (not  scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Pu6/ic  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  (QDA)  number  of  this 
program  is  93.262. 


Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  ht>m  10  or  mora  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  the 
application  PHS  Form  398  must  be 
submitted  to  Henry  S.  Cassell.  HI,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  Mailstop  E-13. 
room  300.  Atlanta.  Georgia  30305,  on  or 
before  September  9, 1993. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Services  as  proof  of 
timely  mailing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timelv  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant  ! 

Where  To  Obtain  Additioiial 
Information  I 

To  receive  additional  written  ' 

information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  numt>er,  and  will 
need  to  refer  to  Announcement  Number 
353.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  teclmical 
assistance  may  be  obtained  from  Georgia 
Jang,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 


42334 
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6814.  Progrvnmatic  technical  assistance 
may  be  obtained  from  Richard  Metzler. 
National  Institute  for  Occupational 
Safety  and  Health.  Division  of  Safety 
Research,  944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  26505- 
2888.  telephone  (304)  284-5722. 

Please  refer  to  Announcement 
Number  353  when  requesting  : 
information  and  submitting  an  | 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  Na  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Docimients. 
Government  Printing  OfBce. 
Washington.  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  August  3, 1993.  I 

PhUUp  W.  Strina. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centenfor 
Disease  Control  and  Prevention  (€DC). 
[FR  Doc  93-18928  Filed  8-6-93:  8:45  am] 
■NJJNQ  OOOC  41«»-1*-P 


{Program  Announcement  No.  350] ' 

National  Institute  for  Occupational 
Safety  and  Health;  Occupational 
Health;  Nurses  In  Agricultural 
Communities;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1993 

Introduction  j 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  for 
programs  to  prevent  occupational 
illness  and  injury  in  workers  employed 
in  agriculture.  These  programs  will 
conduct  surveillance  and  develop 
intervention  strategies  to  reduce  injury 
and  disease  rates  among  Americans 
engaged  in  agricultural  work  and  will 
develop  more  complete  information  on 
agricultural  injury  and  disease 
problems.  Nurses  will  be  used  in  an 
effort  to  identify,  report,  and  prevent 
certain  sentinel  health  events  related  to 
agricultural  hazards. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000 
see  the  section  Where  to  Obtain 
Additional  Information.) 


Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safiaty 
and  Health  Act  of  1970  (29  U.S.C 
669(a))  and  the  Public  Health  Service 
Act  section  301(a).  (42  U.S.C  241(a)).  as 
amended. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  states 
or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia.  American  Samoa, 
the  Commonweelth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  fsderally-recognized  Indian  tribal 
governments. 

These  programs  are  designed  to  link 
state  and  territorial  health  departments 
to  agricultural  areas  and,  in  some 
instances,  specifically  to  local  hospitals. 

Availability  of  Funds 

Approximately  $176,000  is  available 
in  FY  1993  to  fund  1  to  2  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $88,000,  ranging  from 
approximately  $60,000  to  $100,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30, 1993,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisractory  progress  and  the 
availability  of  tunas. 

Purpose 

The  purpose  of  the  Occupational 
Health  Nivses  in  Agricultural 
Commimities  (OHNAC)  program  is  to 
conduct  ongoing,  responsive 
surveillance  of  agriculture-related 
disease  and  injury  through  the 
employment  and  placement  of  nurses 
(preferably  with  occupational  health 
training)  in  agricultural  communities. 
These  nurses  will  identify  and  report 
agriculture-related  disease  and  injury 
cases  to  the  state  or  territorial  health 
departments,  conduct  or  participate  in 
the  follow-up  investigations  of  sentinel 
health  events,  and  provide  instruction 
in  local  high  school  vocational 
agricultural  classes  and  health  classes. 
They  will  provide  disease  and  injury 
prevention  information  to  individuals 
and  families  at  risk  with  the  assistance 
of  county  extension  agents,  home 
economists,  the  state  or  territorial  health 
department  or  other  community 
resources  when  appropriate.  They  will 
also  assist  the  local  and  state  or 


territorial  health  department  in 
collecting  other  asricultural  job-related 
fetality.  safisty  ana  health  data,  and  in 
conducting  oommimity  evaluations  of 
occupational  agriculture  risk  fectors. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
ptupose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC/NIOSH  shall 
b«  responsible  for  conducting  activities 
tmder  B..  below: 

A.  Recipient  Activities 

1.  Develop,  implement  and  maintain 
a  commimity-bassd  system  of  reporting 
agricultural  job-related  diseases  and 
injuries  through  the  employment  and 
assignment  of  nurses  (preferably  niirses 
with  occupational  health  training]  in 
agricultural  locales  that  convey  the 
agricultural  representativeness  of  the 
state  and  that  would  most  benefit  from 
such  a  niu^  assignee.  Maintain  regular 
supportive  contact  with  the  assignees. 

2.  Select  targeted  sentinel  health 
incidents  associated  with  the  work  that 
agricultural  workers  and  their  families 
perform:  (a)  Acute  pesticide  poisonings 
and  dermatoses;  (b)  bacteria-related 
diarrheal  diseases  and  tuberculosis 
among  migrant  agricultural  workers  and 
their  diildren;  (c)  agricultural  worksite- 
and  farm  implement-related 
amputations,  fatalities,  injuries  and 
severe  disabilities;  (d)  hypersensitivity 
pneumonitis  and  other  acute  respiratory 
insults;  and  (e)  musculoskeletal 
disorders;  and  noise-induced  hearing 
loss. 

The  choice  of  sentinel  events  should 
be  ejected  by  any  prior  experience  with 
surveillance  in  agricultural 
communities,  and  the  flexibility  to 
respond  to  the  recognition  of  new 
problems  should  be  maintained. 

Incident  reports  should  be  sought 
from  emergency  rooms,  hospital 
admission  and  discharge  summaries, 
physicians'  oHlces.  directly  from 
agricultiiral  workers  (who  may  not  seek 
professional  health  services  for 
occupational  health  concerns),  health 
department  reporting  records  and 
disease  registries,  community  hospitals, 
and  migrant  health  clinics,  and  other 
commimity  sources  as  appropriate. 
Current  exposure  information  on 
machinery  and  equipment  used  by 
agricultural  workers,  including  typical 
operating  times  and  circumstances,  may 
also  be  included. 

3.  Identify  a  suitable  location  for  the 

{>hysical  assignment  of  a  nurse,  most 
ikely  in  a  looal  or  county  health 
department  or  community  health  center, 
an  agricultural  extension  service  office, 
hospital  or  some  other  commimity  or 
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municipal  government  office  which 
serves  the  needs  of  that  agricultural 
community  and  where  access  to 
agricultural,  migrant  and  seasonal 
workers,  their  funilies.  and  extension 
agents  would  be  fedlitated. 

4.  Provide  report  of  incident  cases  and 
outbreaks  of  significant  illnesses  and 
injuries  ascertained  by  project  nurses. 
(Significant  events  could  include 
fatalities,  multiple  occiirrences  or  single 
occurrences  a^cting  multiple 
individiials,  occiurences  of  new  or 
emerging  problems,  conditions  such  as 
organic  dust  toxic  syndrome  which  are 
of  particular  importance  to  agriculture, 
and  others  in  accordance  to  NIOSH 
guidance.) 

5.  Collaborate  with  coimty  extension 
agents,  agricultiual  workers,  agricultiiral 
worksite  owners,  NIOSH  staff,  health 
department,  and  hospital  emergency 
room,  outpatient  and  inpatient 
personnel  in  developing  a  process  of 
case  follow-up  with  agricultural  workers 
and  families  to  ascertain  preventable 
caiises  of  illnesses  and  injuries  leading 
to  the  development  and  dissemination 
of  disease  and  injury  prevention 
strat^es. 

6.  Collaborate  with  the  local  medical 
conmumity.  schools,  cooperative 
extension  service,  agriculture  workers, 
agricultural  worksite  owners,  adult  and 
youth  farmer  associations,  NIOSH  staff, 
and  health  department  personnel  to 
provide  health  education  and  promotion 
that  incorporates  agricultural  vocation 
classes,  health  classes,  and  other 
appropriate  areas. 

.   7.  Evaluate  the  activities  of  the 
agricultural  commimity-based  nurse  in 
terms  of  the  altered  degree  of  case 
ascertainment  and  the  efiisctiveness  of 
worksite  follow-up  and 
recommendations. 

8.  Develop  and  adhere  to  a  timetable 
for  planning  end  implementing  this 
project. 

9.  Collaborate  with  NIOSH  in:  (a) 
Training  and  providing  orientation  for 
nurse  assignees  in  occupational  safety 
and  health  and  taking  occupational 
histories:  (b)  introducing  niuse 
assignees  to  concepts  in  surveillance 
and  reporting;  (c)  securing  expertise  and 
assistance  to  site  nurses  and  local  health 
officials  to  perform  appropriate  health 
screening  and  testing;  (d)  securing 
technical  support  ranging  from  site 
investigations  to  supplying  handout 
literature;  and  (e)  final  evaluation  of  the 
proposed  activity. 

10.  Transmit  aiata  in  an  electronic 
format  to  NIOSH. 

11.  Collaborate  with  other  NIOSH- 
ftmded  occupational  and  agricultural 
health  and  safaty  activities  in  the  state 
or  region.  (These  could  include  the 


Farm  Family  Health  and  Hazard 
Surveillance  (FFHHS)  project; 
Agricultiiral  Health  Promotion  Systems 
(AHPS);  regional  Centers  for 
Agricultural  Disease  and  Injury 
Research,  Education  and  Prevention, 
Cancer  Control  in  Agriculture,  the 
Sentinel  Event  Notification  System  for 
Occupational  Risks  (SENSOR)  and  the 
Fatality  Assessment,  Control  and 
Epidemiology  (FACE)  program.) 

The  following  directions  are  offered 
as  guidance  as  to  the  responsibilities  of 
the  nurse  assignee: 

1.  Identify  agriculture-related 
fatalities,  illnesses  and  injuries; 

2.  Provide  liaison  (i.e.,  gaining  entry 
to  the  agricultural  worksite,  obtaining 
cooperation  fiom  local  residents)  to 
local,  state  or  territorial  health 
departments  and/or  NIOSH  personnel 
doing  site  evaluations; 

3.  Collaborate  with  the  local  medical 
community,  schools,  county  extension 
agents,  agriculture  workers,  agricultural 
worksite  owners,  adult  and  youth 
farmer  associations,  NIOSH  staff,  and 
other  health  department  personnel  to 
provide  outreadi  for  health  education 
and  health  promotion  and  prevention 
within  agricultural  regions  of  the  state. 
This  may  be  accomplished  through: 

a.  Receiving  and  forwarding  case 
reports, 

b.  Making  worksite  visits, 

c  Providing  instructional  programs, 

d.  Assisting  county  and  state  or 
territorial  health  departments  in  data 
collection  and  community  evaluation  of 
agricultural  fatalities  and  job-related 
health  and  safety  data  and  risk  factora, 

e.  Using  an  on-site  personal  computer 
and  modem  hnk  with  the  state  or 
territorial  health  department  for 
reporting  cases  and  requesting  technical 
assistance  (This  will  permit  timely 
responses  from  health  personnel  and 
timely  requests  for  site  investigations 
when  appropriate.), 

f.  Assisting  in  case  determination  and 
making  referrals  to  industrial  hygiene 
and  medical  specialists  elsewhere 
including  NIOSH, 

g.  Providing  sensitive,  confidential 
attention  to  reported  cases,  including 
case  confirmation  and  determination  of 
appropriate  follow-up, 

h.  Assisting  in  the  assessment  and 
evaluation  of  the  effectiveness  of 
intervention  methods  proposed  by  site 
investigatore, 

i.  Coordinating  and  assisting,  when 
necessary,  in  conducting  appropriate 
and  effective  evaluation  of  worksite 
factors  potentially  responsible  for  the 
case, 

j.  Preparing  and  distributing  case 
summaries  and  recommendations  to  the 


medical,  public  health,  academic  and 
farming  commimities,  and 

k.  Collaborating  with  occupational 
safety  and  health  expertise  available  in 
the  community,  region,  and  state  or 
territory  from  academic  and  medical 
institutions.  NIOSH  occupational  safety 
and  health  Educational  Resource 
Centers  (ERCs),  occupational  health 
groups,  local  and  coimty  health 
departments,  county  extension  offices, 
and  adult  and  youth  farm  associations 
(e.g.,  the  Grange,  4-H  Clubs,  Future 
Fanners  of  America). 

B.  COaNIOSH  Activities 

1.  Provide  technical  assistance  in  all 
phases  of  the  development, 
implementation  and  maintenance  of 
these  cooperative  agreements, 
including,  but  not  limited  to,  providing 
guidance  on  occupational  conditions 
appropriate  for  reporting, 
recommending  reporting  guidelines, 
developing  case  reporting  forms, 
developing  and  providing  booklets  and 
educational  materials  to  be  used  by  the 
nurse  assignees  in  carrying  out 
intervention  and  prevention  functions, 
and  providing  NIOSH  publications  and 
other  documents  to  nurse  assignees  or 
field  location,  when  appropriate  and 
needed; 

2.  Provide  expertise  and  assistance  to 
site  nurses  and  local  health  officials  to 
assist  in  problem  identification  and 
resolution,  and  provide  technical 
support  which  may  range  from  site 
investigation  to  supplying  literature, 
depending  on  applicant's  resoiut:es; 

3.  Assist  in  conducting  field 
investigations  and  intervention  efforts 
and  responding  to  incident  reports 
requiring  field  follow-up; 

4.  Provide  technical  assistance  in 
evaluation  of  the  results  of  the 
reporting,  intervention  and  outreach 
activities; 

5.  Promote  and  facihtate 
collaboration,  as  appropriate,  with 
safety  and  health  researchers  funded 
under  other  NIOSH-sponsored 
surveillance  and  agricultural  initiatives; 
and 

6.  Assist  in  disseminating  a 
description  of  the  impact  of  community- 
based  outreach  nurses  in  agricultural 
communities. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Proposed  plan  for  sentinel  event 
surveillance,  including  the  selection  of 
appropriate  agriculture  related  target 
conditions  amenable  to  further 
investigative  and  preventive  efforts  and 
a  demonstrated  abiUty  to  obtain  case 
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reports  with  adequate  ideatifian  to 
enable  follow-up  efforts.  (20%) 

2.  Documented  experience  conducting 
timely  ibUow-up  evaluations  of  affected 
agricultural  sites.  (The  conduct  of  these 
evaluations  should  include  timely  and 
appropriate  epidemi(riogic  industrial 
hygiene  and  engineering  support  from 
state.  Federal  or  other  clearly  identified 
sources.)  (20%) 

3.  Demonstrated  capdxlity  of  the 
proposed  staff,  including  project  nurses, 
to  perform  siweillance,  follow-up  and 
prevention  activities  in  agricultural 
communities.  (Substantial  in-kind  time 
and  resources  should  be  committed  to 
the  program.)  (15%) 

4.  Scope  of  plans  and  demonstrated 
ability  to  provide  outreach  to 
communitiea  throu^.  for  example, 
schools,  county  extension  offices,  and 
other  municipal  and  civic  organizations. 
(15%) 

5.  Demonstrated  capacity  for  creetive 
collaboration  and  cocwdination  with 
local  community,  state,  and  Federal 
expertise  for  the  purposes  of 
implementing  the  proposed  outreach, 
reporting,  intervention,  consultation 
and  training  efforts.  (10%) 

6.  Suitability  of  the  geographic 
locations  selected  for  the  nurses' 
activities.  (5%) 

7.  Proposed  schedule  for  initiating 
and  accomplishing  the  activities  of  the 
cooperative  agreement.  (5%) 

8.  Capability  to  provide  confidential 
handling  of  individual  incident  reports 
as  medical  information.  (5%) 

9.  A  feasible  plan  to  evaluate 
techniques  for  the  outreach,  reporting 
and  follow-up  strategies,  and  the  overall 
impact  of  the  pro|ect.  (5%) 

10.  Extent  to  which  the  program 
budget  is  reasonable,  dearly  justified 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds.  (The 
budget  sb.ouid  indicate:  (a)  Anticipated 
costs  for  personnel,  travel.        . 
communications  and  postage,  I 
equipmer.i:  contracts,  and  nuscellaiieoxis 
supplies  for  the  budget  period;  and  (b) 
the  appUcant's  and  other  sources  of 
funds  that  will  be  contributed  to  meet 
those  needs.)  (Not  Scored) 

Funding  Priorities  | 

Higher  consideration  for  funding  will 
be  afforded  those  applications  received 
from  states  with  current  funding  under 
the  "Occupational  Health  and  ^fety 
Surveillance  Through  Health 
Departments  and  Nurses  In  Agricultural 
Communities"  program.  Pubhc 
comment  regarding  ftuiding  priorities  is 
not  being  solicited  due  to  time 
constTaints. 


Executive  Order  12372  tiawww 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372 
sets  up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  AppUcants 
(other  than  nderally-recopf^zad  Indian 
tribal  govenraients)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  aleri  them  to  the 
stale  process.  For  proposed  projects 
serving  more  than  one  state,  the 
appUcant  is  advised  to  contact  the  SPOC 
for  each  affected  state.  A  current  list  of 
SPOCs  is  included  in  the  apphcatioo 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  GranU 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Atlanta.  Georgia 
30305.  no  later  than  30  days  after  the 
application  deadline  data  (A  waiver  for 
the  60-day  requirement  has  been 
requested.)  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  state  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  June  1993. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  jxmr  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
350.  You  will  receive  a  complete 
program  description,  information  on 


application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  ail  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
Byrd.  Grants  Management  SpedaUst. 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Cantere 
for  Disease  Control  and  Prevention 
(CDC).  Mailstop  E13. 255  East  Paces 
Ferry  Road.  NE..  room  300.  AtlanU. 
Georgia  30305.  (404)  842-6546. 
Programmatic  technical  assistance  may 
be  obtained  from  Eugene  Freund,  M.D.. 
M.S.P.H..  NIOSH.  Division  of 
Surveillance.  Hazard  Evaluations  and 
Field  Studies,  4676  Columbia  Parkway, 
Mailstop  R-21,  Qncinnati,  Ohio  45226. 
(513) 841-4353. 

Please  refer  to  Announcement 
Number  350  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  20C0  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  Uie 
Superintendent  of  E)ocuments. 
Government  Printing  Office. 
Washington.  DC  20402-9325 
(telephone:  202-783-3238). 

Dated:  August  3. 1993. 
Phillip  W.  Striiw, 

Acting  Dinctor,  Natioaol  Institute  for 
Occupational  Safety  and  Health.  Centenfor 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  93-18917  Filed  6-6-93;  8:45  am) 
BiUJNO  COOS  4t«S-1S-P 

[Program  Announcement  No.  348] 

National  Institute  tor  Occupationat 
Safety  and  Health;  Reducing  Work- 
Related  Musculoskeletal  Disorders  and 
Cardiovascular  Diseases  Among 
Workers  In  Transportation  Equipment 
Manufacturing  and  Related  Industries; 
Notice  of  AvaHabHity  of  Funds  for 
Fiscal  Year  1993 

Introductioa 

The  Centera  for  Disease  Control  and 
Prevention  (CDC)  annotuices  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  to 
conduct  studies  to  examine  the 
prevalence  and  etiology  of  work-related 
musculoskeletal  disorders  and 
c»diovascular  diseases  among  workers 
employed  in  transportation  equipment 
manufacturing  and  related  industries, 
and  to  develop  related  intervention  and 
prevention  programs.  Feasibility 
assessments  for  research  on 
occupational  risk  iactore  for 
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cardiovascular  disorders  related  to 
occupational  exposures  will  also  be 
considered. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  669 
(a)). 

Eligible  Applicants 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations,  state  and  local 
health  departments  or  their  bona  fide 
agents  or  instrumentalities,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

Availability  of  Funds 

Approximately  $100,000  will  be 
available  in  FT  1993  to  fund  one  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30, 1993,  for  a 
12-month  budget  period  within  a  project 
period  of  1  to  3  years. 

Purpose 

One  objective  of  the  cooperative 
agreement  is  to  reduce  work-related 
musculoskeletal  disorders  (WMD's)  of 
the  upper  and  lower  extremities  and  the 
back  (e.g.,  tendinitis,  arthritis  and  nerve 
compression  syndromes  such  as  carpal 
tunnel  syndrome)  among  workers 
engaged  in  manufacturing 
transportation  equipment  and  related 
industries.  A  second  objective  is  to 
evaluate  the  association  between  work 
and  cardiovascular  disease  by: 

(1)  Developing  and  conducting  a 
study  to  evaluate  ergonomic  hazards  in 
the  work  environment  of  workers 
manufacturing  transportation 
equipment  and  related  industries  to 
assess  the  prevalence  of  WMD's  in  the 
same  workers  and  in  a  suitable 
comparison  group,  and  to  develop 
prevention  or  intervention  projects  to 
reduce  WMD's.  The  prevention  or 
intervention  projects  will  incorporate 
the  concepts  of  worksite  analysis,  health 
and  hazanl  surveillance,  hazard  control 
and  training,  and  illustrate  the  role  of 


employee  involvement  in  each  of  these 
steps.  This  project  shall  include  an 
evaluation  of  the  success  of  the 
prevention  and  intervention  activities; 
and 

(2)  Determining  the  feasibility  of 
conducting  a  study  to  evaluate  the 
association  between  occupational 
factors  and  heart  disease  among  workers 
manufacturing  transportation 
equipment  and  in  related  industries. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below  and  CDC/NIOSH  shall 
be  responsible  for  B.,  below: 

A.  Recipient  Activities 

I.  Develop  a  Study  of  Work-Related 
Musculoskeletal  Disorders 

The  objectives  of  the  study  of  work- 
related  musculoskeletal  disorders  are  to; 

(1)  Determine  the  extent  of  ergonomic 
hazards  in  the  work  environment  of 
selected  workers  engaged  in 
manufacturing  transportation 
equipment  and  related  industries  and  a 
suitable  comparison  group;  (2)  assess 
the  prevalence  of  WMD's  in  the  same 
workers  and  comparison  group;  and  (3) 
implement  prevention  or  intervention 
projects  to  reduce  WMD's  and  evaluate 
their  success. 

1.  Develop  a  protocol  to  conduct  an 
assessment  of  the  ergonomic  hazards  in 
selected  workers,  a  study  of  the 
prevalence  of  WMD's  among  the 
workers,  and  a  comparison  group  and  a 
strategy  for  reducing  WMD's  in  the 
workers.  Such  a  protocol  would 
include: 

a.  Provide  criteria  for  selection  of  a 
facility  or  group  of  workers  at  risk  and 
a  suitable  comparison  group  for  this 
study. 

b.  Provide  methods  to  be  used  to 
identify  and  quantify  the  ergonomic 
hazards  to  which  the  workers  and 
comparison  group  are  exposed. 

c.  Provide  methods  for  determining 
the  prevalence  of  WMD's  in  the  selected 
population  of  workers  at  risk  and  the 
comparison  group.  These  might  include 
the  assessment  of  symptoms  history, 
physical  examinations,  analysis  of 
worker  compensation  records,  etc.  (The 
statistical  analysis  should  be  detailed, 
and  the  methods  for  incorporating 
information  gathered  on  the  extent  of 
exposure  to  ergonomic  hazards  should 
be  described.);  and 

d.  Demonstrate  that  the  project  can  be 
carried  out  in  a  cooperative  labor- 
management  environment. 

2.  Complete  periodic  progress  reports. 
Complete  a  report  suitable  for 


publication  in  a  peer  reviewed  journal 
that  describes  the  findings  of  the 
ergonomic  hazard  identification  and  the 
epidemiologic  components. 

3.  Develop  a  protocol  to  develop  and 
implement  a  demonstration  project  to 
reduce  and  prevent  WMD's  in  the 
selected  group  of  workers.  Such  a 
protocol  would  include: 

a.  A  description  of  the  hazards  ■] 
targeted  for  intervention:  (This  ■' 
description  will  be  based  upon 
information  collected  fiom  the 
ergonomic  hazard  identification  and 
epidemiologic  components.) 

b.  A  description  of  the  prevention  or 
demonstration  program;  (The  program 
may  Include  engineering  controls, 
worker  ergonomic  training  programs, 
and  other  controls  or  a  combination  of 
things  that  reduce  worker  exposure  to 
risk  factors  associated  wiih  WMD's.  The 
description  should  also  include  the  time 
line  for  the  program  and  the  expected 
results.) 

c.  A  description  of  an  evaluation  of 
the  effectiveness  of  the  prevention  or 
demonstration  program;  and 

d.  A  report  suitable  for  publication       ' 
which  describes  the  results  of  the 
prevention/demonstration  program. 

4.  Develop  a  plan  for  dissemination  of 
the  information  on  hazards  prevalence 
of  WMD's  and  the  successful 
intervention  strategies  and  control 
measures. 

II.  Assess  the  Feasibility  of  Conducting 
a  Study  of  Occupational  Risk  Factors 
Related  to  Cardiovascular  Disease  and 
Develop  a  Protocol 

The  purpose  of  this  activity  is  to 
determine  the  feasibility  of  studying  risk 
factors  associated  with  cardiovascular 
disease  among  workers  in  transportation 
equipment  manufacturing  and  related 
industries. 

1.  Develop  a  plan  for  determining  the 
feasibility  of  conducting  the  proposed 
study.  The  plan  should  include:  i 

a.  An  enumeration  of  the  types  of         | 
cardiovascular  disease  of  interest;  ' 

b.  An  enumeration  of  the  types  of 
occupational  exposures  or  factors  that 
may  be  risk  factors  for  work-related 
cardiovascular  disease  in  this 
population; 

c.  An  evaluation  of  the  feasibility  and 
statistical  validity  of  identifying  an 
exposed  population  of  suitable  size  with 
the  exposure  of  interest; 

d.  A  description  and  evaluation  of  the 
types  of  record  systems  that  might  be 
useful  in  identifying  individuals  with 
the  disorders  and  exposures  of  interest; 
and 

e.  A  demonstration  that  the  project 
can  be  carried  out  in  a  cooperative 
labor-management  environment. 
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2.  Prspara  •  lapoit  deKribing  the 
feasibility  of  cooductiag  the  itutfy.  If 
coDsideradtobefBaaiblebyboththe  . 
recipient  and  CDC/NIOSH.  devstop  e 
protocol  to  conduct  the  aludy.  The 
protocol  shouki  include: 

a.  A  deacription  of  the  diaordafs  of 
interest  and  the  rationale  for  the  ttudT; 

b.  A  description  of  the  expoauies  oi 
interest  and  tne  methods  for 
determining  extent  and  intensity  of 
subject  expoaure.  outcomes  and 
potential  confounding  fectors: 

c  A  description  of  the  study  design, 
study  population,  comparison 
poptil^tion.  sample  siae  necessary  to 
detect  meaningful  diHiafiMiGes; 

d.  A  description  of  the  data  collection 
methods — if  an  existing  data  set  will  be 
used,  a  description  of  the  data  elements: 

e.  A  description  of  the  statistical 
methods: 

f.  An  evaluation  of  the  strengths  and 
limitations  and  feasibility  of  the  , 
proposed  study;  I  • 

g.  A  time  line  for  completing  the 
study;  and 

h.  A  budget  and  personnel 
requirements.  , 

BCDONVXH  Activities  ' 

1.  Provide  tedmical  assistance  and 
consultation  during  protocol 
development  and  study  period. 

2.  Coordinate  review  of  protocols  and 
draft  final  reports  for  each  study  and 

firevention/demonstration  project. 
Reviewers  will  include  NIOSH  staff, 
other  occupational  health  experts, 
unions  and  company  representatives.) 

3.  Assist  in  the  analysts  and 
interpretation  of  data  collected  during 
the  studies,  feasibility  assessments,  and 
prevention/demonstration  project. 

4.  Assist  in  the  preparation  of  the 
final  r^xKt  and  articles  for  publication. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  following 
criteria: 

1.  Responsiveness  to  the  objeclivee  of 
the  cooperative  agreement  including:  (a) 
The  appticant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement  and,  (b)  the  relevance  of  the 
proposal  to  the  objectives.  (15%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including:  (a)  The  proposed  schedule 
for  initiating  and  accompHshing  each  of 
the  activities  of  the  cooperative 
agreement  and,  (b)  the  proposed  method 
for  evaluating  the  accomplishments. 
(20%) 

3.  Experience  in  delivering 
occupational  health  and  ergonomics 
programs  for  tiw  target  population, 
particularly  in  a  cooperative  labor- 
management  environmoit.  (30%) 


4.  Experience  in  conducting 
epidemiokigk:  studiee  of  woriur 
populations.  (10%) 

5.  Technical  soundness  of  the 
approach  in  terms  of  ergonomic  hazard 
identification  and  control, 
epidemiologic  study  design  and  conduct 
and  prevention/demonstration  profect. 
(15%) 

6.  The  qualifications,  expertise, 
experience  and  supporting 
bibliographies  of  proposed  program 
staff,  and  time  allotted  for  them  to 
accomplish  program  activities,  support 
staff  available  for  the  performance  of 
this  project,  and  the  facilities,  space  and 
equipment  available  for  performance  of 
this  project.  (10%) 

7.  The  budget  will  be  evaluated  to  the 
extent  it  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Reporting  l^squirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Application  Subnussion  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  m.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road  N£.,  room  300, 
Mailstop  E-13.  Atlanta.  Georgia  30305, 
on  or  before  September  9, 1993. 

7.  Deadline 

Applications  shall  be  considered  to 
have  met  the  deadline  if  they  are: 

a.  Received  on  or  baforo  the  deadline 
date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service  as  proof  of 
timely  mailing.  Private  metered 
postinarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


2.  Late  AppUcatioas 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

Where  To  Obtain  Additiop-  * 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Annoimcement  Number 
348.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE., 
room  300,  Atlanta.  Georgia  3030S,  (404) 
842-6546.  Programmatic  technical 
assistance  may  be  obtained  from  Marie 
Haring  Sweeney,  Ph.D.,  Industrywide 
Studies  Branch,  Division  of 
Surveillance,  Hazard  Evaluation  and 
Field  Studies.  National  Institute  for 
Occupational  Safety  and  Health,  CDC. 
4676  Columbia  Parkway.  Cincinnati. 
Ohio  45226.  (513)  841-4207. 

Please  refer  to  Announcement 
Number  348  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Repioit;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  (202)  783- 
3238. 

Dated:  August  3, 1993. 
Phillip  W.Strine, 

Acting  Director,  Natioaat  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  aod  Prevention  (CDC). 
(FR  Doc  93-18918  Filed  S-6-93: 8:45  am) 
BiUiNQ  oeoE  4t«»-ie-e 


Meetings 

The  National  Center  for 
Environmental  Health  (NCCH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces. the 
following  meeting. 
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Name:  Idaho  Naticnul  Kngiiwwring 
Labontoiy  Public  Meadngc 

Time:  7  pjn.-9  p.in. 

Date:  Tuesday.  August  24. 1993 

Plmx:  Ramada  Inn  Lewiston,  621  21at 
Street,  Lewiston,  Idaho  83501. 

Time:  7  p.m.-9  p.m. 

Date:  Wednesday,  August  25, 1993 

Place:  Best  Western  Canyon  Springs,  1357 
N.  Blue  Lakes  Boulevard,  Twin  Palls.  Idaho 
83301. 

Time:  7  pjn.-9  p.m. 

Dote:  Thoisday,  August  26, 1993 

Place:  Shilo  Inn,  780  Lindsay  Boulevard. 
Idaho  Falls.  Idaho  83402. 

Status:  Open  to  the  public  Informal,  come- 
and-go  sessions,  limited  only  by  space 
available. 

Purpose:  The  purpose  of  these  meetings  is 
to  provide  facility-specific  information,  to 
give  the  public  an  opportxmity  to  review 
example  documents  from  specific  facilities, 
and  further  enhance  infonzial  one-on-one 
working  relationships  between  project  team 
membors  and  citizens. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Por  More  Information  Contact:  Leeann 
Denham,  Program  Analyst,  Radiation  Studies 
Branch,  Division  of  En^^nmental  Hazards 
and  Health  EffiBCts,  HCEH,  CDC,  4770  Buford 
Highway,  NE.,  (P35),  Atlanta,  Georgia  30341- 
3724,  telephone  404/488-7D4a 

Dated:  August  3, 1993. 
Ehrin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc  93-18921  Piled  8-6-93;  8:45  am] 
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Prevention  Centera  Grant  Review 
Committee:  Conference  Call  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Ckinunittoe  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Prevention  Centers  Grant  Review 
Committee. 

Time  and  Date:  4  p.m.-5  p.m.,  August  10. 
1993. 

Place:  CDC.  Rhodes  Building.  3005 
Chamblee-Tuckar  Road.  NE.,  Chamblee, 
Georgia  30341. 

Sta/us:Gosed  4  p.m.-5p.m.,  August  10. 
1993. 

Purpose:  Tliis  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  C£>C,  regarding  the 
scientific  merit  and  technical  foasibility  of 
grant  applications  relating  to  the  support  of 
health  promotion  and  disease  prevention 
centers. 

Matters  To  Be  Discussed:  The  conference 
call  meeting  will  entail  the  review  of  a 
cooperative  agreement  application. 

Por  this  reason  the  meeting  will  be  closed 
to  the  public  in  accordance  with  provisions 
set  forth  in  section  552b(cK4)  and  (6),  title  S 


U.S.  Code,  and  the  Determinatioii  of  the 
Associate  Director  for  Policy  Coordination, 
CDC  pursuant  to  Public  Law  92-463. 

The  public  is  being  given  less  than  fifteen 
days  notice  of  this  meeting  because  of 
problems  encountered  in  scheduling 
members'  availability.  It  is  necessary  to  hold 
this  meeting  on  an  expedited  basis  in  order 
to  provide  a  timely  response  to  meet  fiscal 
year  funding  deadlines. 

Contact  Person  Por  Uore  Information: 
Diane  H.  Jones,  Ph.D.,  Project  Officer,  Office 
of  the  Diivctor,  National  Center  for  Orontc 
Disease  Prevention  and  Health  Promotion, 
CDC.  4770  Buford  Highway.  NE..  Maiistop 
K-41.  Atlanta,  Georgia  30341-3724, 
telephone  404/488-5395. 

Dated:  August  4, 1993. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centos  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc  93-19086  Filed  8-6-93;  8:45  am] 
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Food  and  Drug  Administration 
[Ooctot  Na  93N-0282] 

Drug  Export;  Pulmozyme®  (Domase 
Alfa) 

agency:  Food  and  Ehvg  Administration, 

HHS. 

ACnON:  Notice. 

SUMUARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genentech.  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Pulmozyme®  (domase  alfa)  to  Australia, 
Austria,  Belgium,  Canada.  Denmarlc, 
Federal  Republic  of  Germany.  Finland, 
France,  Iceland.  Ireland.  Italy.  Japan. 
Luxembourg,  the  Netherlands,  New 
2Lealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  exptort  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448,  301-295- 
9070. 

SUPPI-EMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub. 


L.  99-660)  (section  802  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
ourently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  appUcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied  Section  802(b)(3)(A) 
of  the- act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Genentech  Inc.  460  Point  San  Bruno 
Boulevard,  South  San  Francisco,  CA 
94080,  has  filed  an  appUcation 
requesting  approval  for  the  export  of  the 
biological  pnxluct,  Pulmozyme® 
(domase  aifa)  to  Australia.  Austria. 
Belgium.  Canada.  Denmari^  Federal 
Republic  of  Germany.  Finland.  France. 
Iceland.  Ireland.  Italy,  Japan. 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway.  Portugal.  Spain. 
Sweden,  Switzerland,  and  the  United 
Kingdom.  Pulmozyme®  (domase  alfa)  is 
an  enzyme  inhalation  solution  produced 
by  recombinant  DNA  technology  and  is 
indicated  for  chronic  use  for  the 
management  of  cystic  fibrosis.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  June  14, 1993,  whidi  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Docket' 
Management  Branch  between  9  a.m.  and 
4  P-m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  August  19, 
1993.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  p>eriod. 

This  notice  is  issued  uinder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 
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Acting  Dinctor,  Office  of  GompfiaiKV.  Onter 
for  BMog^  Evaluation  and  Bagearch. 
[FR  Doc  9»-18890  Piled  8-6-03:  8:4S  un] 


[DecM  Ne.  flO-0120] 

Fonnation  of  tlw  Advertising  and 
Promottonal  Labeling  Staff  (APLS), 
Office  of  EstabllehmenI  Ueeneing  and 
Product  Surveillance,  Center  for 
Biologlce  Evaluation  and  fteeeardi; 
AFLS  f>rocedurai  Guide;  AvaiiatiUity 

AQEMCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


UMI 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
fbnnation  of  the  Advertising  and 
Promotional  Labeling  Staff  (APLS) 
within  the  OfBce  of  Establishment 
Licensing  and  Product  Surveillance 
(OELPS),  Center  for  Biologies 
Evaluation  and  Research  (CBER).  OELPS 
was  given  responsibility  for  the 
siweillance  and  compliance  evahiation 
of  advertising  and  promotional  labeling 
as  part  of  CBER's  reorganization,  as 
announced  in  the  Federal  Register  of 
November  17. 1992  (57  FR  54241). 
APLS  began  performing  their  review 
surveillaince  and  compliance  evaluation 
functions  on  January  11, 1993.  The 
review  and  monitoring  of  biological 
advertising  and  labeling  (including 
promotional  labeling)  was  previously 
accomplished  by  the  former  Division  of 
Product  Certification,  OfBce  of 
Biological  Product  Review.  CBER.  CBER 
is  also  announcing  the  availability  of  the 
APLS  Procedural  Guide  that  details  the 
operational  review  and  evaluation 
procedures  followed  by  the  new  staff 
and  provides  guidance  on  CBER's 
current  interpretation  of  the  regulation 
in  21  CFR  601.12  [Changes  to  be 
wportedl  with  respect  to  promotional 
labeling  and  current  practices  for  the 
review  of  advertising  materials. 
DATES:  Comments  by  October  8. 1993. 
ADDRESSES:  Correspondence  concerning 
advertising  and  promotion  of  biologic 
products  from  manufacturers  or 
distributors  of  biologic  products  should 
be  directed  to  the  Advertising  and 
Promotional  Labeling  Staff  (HFM-202). 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Submit 
written  requests  for  single  copies  of  the 
APLS  Procedural  Guide  to  the 
Congressional  and  Qmsumer  Afbirs 
Branch  (HFM-12),  Food  and  Drug 


Administraticm.  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  APLS 
Procedural  Guide  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Paridawn  Dr..  Rockville,  MD 
20857.  Two  copies  of  any  comments  are 
to  be  submitteo,  except  that  individuals 
may  submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  The  APLS 
Procedural  Guide  and  comments 
received  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
rOH  RJRTHER  MFORMATION  CONTACT:  Toni 
Stifano.  Center  for  Biologies  Evaluation 
and  Research  (HFM-202).  Food  and 
Drug  Administration.  1401  Rockville 
Pike.  Rockville.  MD  20852-1448,  301- 
594-2084. 

SUPPI.EMENTARY  INFORMATION:  CBER  is 
announcing  the  formation  of  APLS 
vrithin  (%LPS.  APLS  began  performing 
their  advertising  surveillance  and 
compliance  evaluation  functions  on 
January  11, 1993.  The  review  and 
monitoring  of  biological  advertising  was 
previously  accomplished  by  the  former 
Division  of  Product  Certification.  OfBce 
of  Biological  Product  Review.  CBER. 
APLS,  through  their  surveillance  and 
compliance  evaluation  functions,  will 
monitor  all  advertising  and  promotional 
labeling  for  biologic  products  to  help 
ensiue  they  are  not  folse  or  misleading, 
are  consistent  with  the  approved 
labeling,  present  a  fair  balance  about  the 
product  and  include  proper  prescribing 
information  (disclosure). 

Advertisements,  examples  of  which 
are  provided  in  §  202.1(1)(1)  (21  CFR 
202.1(1)(1))  of  the  regulations,  are 
subject  to  section  502(n)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
Labeling  (including  promotional 
labeling)  is  defined  in  section  201(m)  of 
the  act  and  §  202.1(1)(2)  and  subject  to 
various  other  provisions  in  section  502 
of  the  act,  including  section  502(a)  and 

(f). 

CBER  is  also  making  available  the 
APLS  Procedural  Guide,  which  details 
the  procedure  that  manufacturera  and 
distributore  should  follow  in  submitting 
promotional  labeling  and  advertising 
material  for  review  by  CBER  and  the 
procedures  APLS  will  follow  in  the 
review  and  evaluation  of  this  material. 
The  APLS  Procedural  Guide  also 
provides  guidance  on  CBER's  current 
interpretation  of  the  regulation  requiring 
the  reporting  of  important  proposed 


changes  in  the  labeling  of  biological 
products  for  which  a  license  is  in  effect 
or  for  which  an  application  for  license 
is  pending  (21  CFR  601.12).  Previously, 
CbER  had  interpreted  this  reg\ilation  to 
require  the  submission,  for  review  and 
approval  prior  to  distribution,  of 
promotional  labeling  materials  for  all 
biological  products.  CBER  is  now 
interpreting  this  regulation  to  require,  as 
part  of  the  product  license  application 
or  significant  amendment,  preapproval 
for  promotional  labeling  materials  only 
for  (1)  any  biological  product  for  whicn 
a  license  is  penmng;  (2)  any  licensed 
biological  product  that  is  under  review 
for  a  new  use;  or  (3)  any  newly 
approved  biological  product.  (As  used 
in  the  APLS  Procedural  Guide,  "newly 
approved"  refsra  to  products  approved 
nvithin  the  previous  120  days.)  The  120- 
day  period  permits  the  review  of  any 
such  materials  that  may  have  been  in 
preparation  at  the  time  of  approval. 
CBER  is  basing  its  present  interpretation 
on  its  conclusion  that  changes  in 
material  other  than  those  mentioned 
above  are  less  important  with  regard  to 
the  public  health.  CBER  notes  that  its 
present  interpretation  is  more  consistent 
with  practices  currently  followed  in  the 
Center  for  Drug  Evaluation  and 
Research,  and  is  in  accordance  with  its 
ongoing  efforts  to  reduce  the  burden  of 
reporting. 

By  eliminating  the  need  for 
preapproval  of  promotional  labeling  for 
approved  products  after  the  120*day 
period,  CBER  can  concentrate  its  review 
on  the  adequacy  of  the  labeling  for  new 
products  and/or  indications.  However, 
after  the  120-day  period,  manufacturers 
should  continue  to  submit  final  copies 
of  all  promotional  labeling  materials  at 
the  time  of  distribution.  The  APLS  will 
review  and  evaluate,  on  a  selective 
siuveillance  basis,  the  adequacy  of  the 
promotional  labeling  materials  for 
approved  biological  products  and  may 
contact  the  manufacturer  regarding  any 
deficiencies. 

In  addition,  the  APLS  Procedural 
Guide  also  provides  guidance  on  CBER's 
current  practices  for  the  review  of 
advertising  materials.  Previoxisly,  in 
order  to  ensure  consistency  and 
tmiformity  across  the  entire  launch 
campaign,  CBER  had  requested  that 
manufacturera  submit,  for  review  prior 
to  initial  publication  and/or 
dissemination,  advertising  materials  for 
all  biological  producto.  CBER  will 
continue  to  request  that  manufacturera 
submit  for  review  prior  to  publication 
and/or  dissemination,  only  the 
introductory  advertising  campaign 
materials  to  be  used  in  the  first  120  days 
after  approval.  For  materials  published 
and/or  disseminated  after  the  120-day 
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period,  manufacturen  should  cx>ntiDue 
to  submit  final  copies  of  all  advertising 
materials  at  the  time  of  publication  and/ 
or  dissemination. 

Manufacturers  should  send  duplicate 
copies  of  all  promotional  labeling  and 
advertising  materials,  with  a  Transmittal 
of  Labels  and  Circulars  (Form  FDA- 
2367)  signed  by  the  Responsible  Head, 
to  APLS  (address  above)  for  inclusion  in 
their  CBER  files.  (The  forms  may  be 
obtained  by  calling  APLS  at  301-594- 
2084.)  The  APLS  will  review  and 
evaluate,  on  a  selected  surveillance 
basis,  the  adequacy  of  the  promotional 
labeling  and  advertising  materials  for 
approved  biological  products  and  may 
contact  the  manufacturer  regarding  any 
deficiencies. 

APLS  will  issue  or  coordinate  all 
CBER  correspondence  regarding 
advertising  or  promotion,  including 
notices  of  violations  and  warning 
letters.  APLS  will  woiii  in  cooperation 
with  CBER's  Office  of  Compliance  in 
requesting  FDA  district  offices  to 
investigate  advertising  and  promotional 
activities  to  obtain  additional 
information  or  documentation.  Other 
compliance  procedings  may  be 
conducted  by  CBER's  Office  of 
Compliance  in  cooperation  with  APLS. 

FDA  is  making  available  the  APLS 
Procediual  Guide  to  help  ensure  that 
manufacturers  and  distributors  have  a 
clear  understanding  of  the  procedures  to 
follow  in  submitting  advertising  and 
promotional  material  for  review  by 
CBER  and  the  procedures  APLS  will 
follow  in  the  review  and  evaluation  of 
this  material.  FDA  considers  the 
procedures  set  out  in  the  guide  as 
interim.  Interested  persons  may  submit 
written  comments  on  the  procedural 
guide  to  the  Dockets  Management 
Branch  (address  above).  FDA  will 
consider  such  comments  in  determining 
whether  revisions  to  the  procedural 
guide  are  warranted. 

Dated:  August  3, 1993. 
Michael  R.  Taylor. 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  93-18889  Filed  8-6-93;  8:45  am) 

MUJNC  CODE  41«».«1-f 


Healt  Care  Rnancing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 


system  of  records,  "Evaluation  of  the 
Medicaid  Demonstration  for  Improving 
Access  to  Care  for  Substance  Abusing 
Pregnant  Women,"  HHS/HCFA/ORD 
No.  09-70-0063.  We  have  provided 
background  information  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  that  only  the 
"Routine  Uses"  ponrtion  of  the  system  be 
published  for  comment.  HCFA  invites 
comments  on  all  portions  of  this  notice. 
See  "Dates"  section  for  comment 
period. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator. 
Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  on  August  2, 1993. 

Comments  on  the  routine  use  portion 
of  this  notice  must  be  received  by  30 
days  after  publication  in  the  Federal 
Register  (September  8, 1993).  The  new 
system  of  records  will  become  effective 
September  20, 1993,  unless  HCFA 
receives  comments  which  would 
necessitate  alterations  to  the  system. 

ADDRESSES:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration,  HCFA.  Room  2-H- 
4  East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 
51P7.  Comments  received  will  be 
available  for  inspection  at  thislocation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Hutton,  Division  of  Health 
Systems  and  Special  Studies,  Office  of 
Diemonstrations  and  Evaluations,  Office 
of  Research  and  Demonstrations,  HCFA, 
Room  2306  Oak  Meadows  Building, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207-5187.  His  telephone 
number  is  (410)  966-6616. 
SUPPifMENTARY  INFORMATiON:  HCFA 
proposes  to  initiate  a  new  system  of 
records.  This  system  of  records  is 
essential  to  evaluating  the  Medicaid 
Demonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women.  This  departmental  initiative  is 
in  recognition  of  the  growing  number  of 
substance  abusing  women  of  cliild 
bearing  age,  the  concern  about  adverse 
birth  outcomes  because  of  prenatal 
substance  abuse,  and  the  apparent 
shortage  of  appropriate  substance  abuse 
treatment  facilities  for  this  population. 

In  order  to  analyze  the  effect  of  the 
demonstration  on  birth  outcomes  and 
on  cost  and  utilization  of  health  cars, 
the  evaluation  will  use  individually 
identifiable  data.  Consequently,  HCFA 


will  establish  a  system  of  records  that 
includes  individually  identifiable  data. 

The  Medicaid  demonstration  projects, 
which  are  expected  to  provide  services 
for  3  years,  beginning  approximately 
July  1, 1993,  will  seek  to  improve 
outreach  and  assessment;  expand, 
integrate,  and  coordinate  program 
services:  and  improve  client  case 
management.  The  overall  objective  of 
the  demonstration  is  to  increase  the 
number  of  Medicaid-eligible  women 
who  receive  essential  prenatal  care 
services,  substance  abuse  treatment,  and 
other  relevant  services  to  promote  better 
health  outcomes  for  themselves  and 
their  offispring. 

The  demonstration  whidi  is  being 
implemented  in  five  States:  Maryland, 
Massachusetts.  New  York,  South 
Carolina,  and  Washington.  The  award 
for  the  independent  evaluation  is 
through  September  29, 1997.  The 
system  of  records  will  include  data 
collected  from  the  Medicaid 
Management  Information  System  of 
each  participating  state;  vital  records; 
utilization  data  systems  maintained  by 
providers  and  case  managers  who  serve 
the  covered  population  and  comparison 
group  members;  a  survey  of 
demonstration  participants  and  control 
group  members;  and  substance  abuse 
data. 

In  order  to  fulfill  the  objectives  and 
complete  the  tasks  of  this  contract,  the 
contractor  must  have  individually 
identifiable  records.  Since  we  are 
proposing  to  establish  this  system  of 
records  in  accordance  with  the 
requirements  and  principles  of  the 
Privacy  Act.  it  will  not  have  an 
uafavcrable  effect  on  the  privacy  or 
Other  personal  or  property  rights  of 
indiwiduals. 

The  Privacy  Act  permits  us  to  disclose 
information  without  the  consent  of  the 
individual  for  what  is  known  as 
"routine  use" — ^Ihat  is,  disclosure 
without  consent  for  purposes  that  are 
compatible  with  the  purposes  for  which 
we  collected  the  information.  The 
establishment  of  routine  uses  does  not 
ma:?date  HCFA  to  release  records  with 
identifiers.  In  fact.  HCFA  is  extremely 
cautious  when  releasing  records.  The 
proposed  routine  uses  in  the  new 
syste.m  meet  the  compatibility  criteria 
since  the  information  is  collected  for 
administration  and  evaluation  of  the 
Medicaid  program  for  which  HCFA  is 
re.sponsible.  The  disclosures  under  the 
routine  uses  will  not  result  in  any 
unwarranted  adverse  eff^acts  on  personal 
privacy  or  other  personal  or  property 
rights  of  individuals. 
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Dited:  July  29, 1993. 
InctCVladKk. 

Administrator,  Heahh  Care  Financing 
Administration. 

0»-7O-0063 

Evaluation  of  the  Medicaid 
Demonstration  for  Improving  AcceM  to 
Care  for  Substance  Abusing  Pregnant 
Women. 


SKUMTV  CLASSmCATION: 

None. 


r 


UMI 


SVSTCM  location: 

This  system  will  be  maintained  by  the 
demonstration  evaluation  contractor 
selected  by  HCFA.  Contact  System 
Manager  for  the  location  of  the 
contractor.  The  system  or  portions  of  the 
system,  may  also  be  maintained  at  the 
HCFA  Data  Center.  The  Data  Center  is 
located  at  the  Lyon  Building,  7131 
Rutherford  Road.  Baltimore,  Maryland 
21207-5187.  j 

CATEQOMES  OP  MnVOUALS  COVENCb  aV  THE 
tVSTUi: 

Medicaid  eligibles  in  demonstration 
and  in  comparison  sites.  Areas 
participating  in  the  demonstration  were 
awarded  through  a  competitive  grant 
process.  The  demonstration  is  being 
implemented  in  five  States:  Maryland, 
Massachusetts.  New  York,  South 
Carolina,  and  Washington. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  will  contain  information 
concerning  individuals'  names, 
Medicaid  numbers,  Social  Security 
numbers,  demographic  characteristics 
(e.g.,  age,  sex),  substance  abuse  history, 
and  utilization  and  cost  of  health  care 
services.  : 

AUTHORrrV  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Section  1115  of  the  Social  Security 
Act.  42  U.S.C  1315. 

PURPOSE(S):  I 

To  provide  data  necessary  to  analyze 
the  impact  of  the  Medicaid 
Demonstration  for  Improving  Access  to 
Care  for  Substance  Abusing  Pregnant 
Women. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCUXmtQ  CATEGORIES  OF  USERS  AND 
THE  FURPO$ES  OF  SUCH  USES: 

Subject  to  the  provisions  of  42  U.S.C. 
290dd-2  and  42  CFR  2.52(a),  which 
prescribe  standards  for  confidentiality 
and  disclosure  of  records  pertaining  to 
certain  substance  abuse  treatment- 
related  activities  or  programs,  disclosure 
may  be  made  to  the  following: 

1.  The  evaluation  contractor  who  will 
use  this  information  to  analyze  the 


impacts  of  the  Medicaid  Demonstration 
for  Improving  Access  to  Care  for 
Substance  Abusing  Preoiant  Women. 

2.  A  congressional  orace,  from  the 
record  of  an  individual  in  response  to 
an  inquiry  frtHn  the  congressional  ofRce 
made  at  the  request  of  that  individual. 

3.  A  HCFA  contractor,  for  the  purpose 
of  permitting  its  employees  to  collate, 
analyze,  aggregate,  or  otherwise  refine 
or  process  records  in  this  system,  or  to 
enable  its  employees  to  develop, 
modify,  and/or  manipulate  automated 
data  processing  (ADP)  software.  Data 
would  also  be  disclosed  to  HCFA 
contractors  or  their  subcontractors 
incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

4.  An  individual  or  organization  for  a 
research,  demonstration,  evaluation,  or 
epidemiologic  project  related  to  the 
prevention  of  disease  or  disability  or  the 
restoration  or  maintenance  of  health  if 
HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  research 

gurpose  for  which  the  disclosure  is  to 
a  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and 

(2)  Is  of  sufficient  importance  to 
warrant  the  risk  of  any  adverse  effect  on 
the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring,  and 

(3j  Is  such  that  there  is  reasonable 
probability  that  the  objective  for  the  use 
would  be  accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
of  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  imless 
the  recipient  presents  an  adequate 
justification  of  a  research  or  fauBalth 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
or  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  or 

(b)  For  use  in  another  research 
project,  under  these  same  conditions. 


and  with  the  written  authorization  of 
HCFA.  or 

(c)  For  disclosiue  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law. 

d.  Secures  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  wiHingness  to 
abide  by  these  provisions. 

FOUOES  ANO  PRACTICES  FOR  STRONG,  . 

retrievmg,  accessing,  retaining.  ano 
disposing  of  records  in  the  system: 

storage: 
Paper  and  electronic  media. 

retrievability: 

Information  will  be  retrieved  by  the 
Medicaid  eligible  woman's  name.  Social 
Security  number,  and  Medicaid  number. 

safeguards: 

The  contractor  will  maintain  all 
records  in  secure  storage  areas 
accessible  only  to  authorized  employees 
and  will  notify  all  employees  having 
access  to  records  of  criminal  sanctions 
for  unauthorized  disclosure  of 
information  on  individuals.  For 
computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Institute  of  Standards  and  Technology 
guidelines  (e.g.,  security  codes)  will  be 
used,  limiting  access  to  authorized 
personnel.  System  securities  are 
established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program, 
and  HCFA  Automated  Information 
Systems  (AIS)  Guide,  Systems  Security 
Policies.  Similar  safeguards  will  be 
provided  to  any  record  transferred  to 
HCFA  central  office. 

RETENTION  AND  DISPOSAL: 

Paper  copies  of  data  collection  forms 
and  magnetic  tapes  (or  equivalent 
media)  with  identifiers  will  be  retained 
in  secure  storage  areas.  Records  will  be 
retained  for  2  years  after  the  termination 
of  the  evaluation  contract.  The  disposal 
techniques  of  degaussing  will  be  used  to 
strip  magnetiotape  (or  equivalent 
media)  of  identifying  names  and 
numbers.  Paper  copies  of  records  will  be 
destroyed  at  this  time. 

SYSTEM  manager  AND  ADDRESS: 

Director,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration.  2230  Oak  Meadows 
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Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207-5187. 

NOmCAnON  MOCBHJME 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  indicated 
above.  The  requestor  must  specify  the 
name  and  Social  Security  number  or 
Medicaid  number  of  the  record  for 
which  an  inquiry  or  request  is  made. 

RECORO  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requestors  should  reasonably  specify 
the  record  contents  being  sought.  These 
procedures  are  in  accordance  with 
Department  Regulations,  45  CFR 
Sb.5(a)(2). 

CONTESTMQ  RECORD  PROCEDURE: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  the  record  (e.g.,  why  it  is 
inaccurate,  irrelevant,  incomplete,  or 
not  current).  These  procedures  are  in 
accordance  with  Department 
regulations,  45  CFR  5b.7 

Note:  Notification,  record  access,  and 
contesting  record  procedures  apply  only 
to  the  subject  individual. 

RECORD  SOURCE  CATEOORKS: 

Sources  of  information  contained  in 
this  records  system  are  expected  to 
include  the  following:  Vital  records; 
utilization  data  systems  maintained  by 
case  managers  and  providers  who  serve 
the  covered  population  and  comparison 
group  members:  a  survey  of 
demonstration  participants  and  control 
group  members;  substance  abuse  data; 
and  Medicaid  claims  and  administrative 
data. 

tVSTEMS  EXEMPTED  PROM  CERTAIN  PROVISiOMS 
OPTNEACT: 

None. 

[FR  Doc.  93-18896  Filed  »-6-93: 8:45  am] 
MJJNO  COOC  4120-OS-H 


DEPARTMENT  OF  THE  irfTERIOR 

nsh  and  Wildlife  Servic* 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papenworfc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  Uie  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  information 


collection  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  niunber 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(lOia-TBA),  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Wild  Exotic  Bird  Import  Permit 
Requirements  Contained  in  the  Wild 
Bird  Conservation  Act  of  1992. 

OMB  Approved  Number  N/A. 

Abstract:  On  October  23. 1992,  the 
President  signed  into  law  the  Wild  Bird 
Conservation  Act  of  1992.  the  purposes 
of  which  include  promoting  the 
conservation  of  exotic  birds  by: 
Ensuring  that  all  imports  into  the 
United  States  of  species  of  exotic  birds 
are  biologically  sustainable  and  not 
detrimental  to  the  spedes;  ensuring  that 
imported  birds  are  not  subject  to 
inhiunane  treatment;  and  assisting  wild 
bird  conservation  and  management 
programs  in  coimtries  of  origin.  The  Act 
authorizes  the  Service  to  issue  permits 
for  the  importation  of  individual  birds 
fiom  otherwise  prohibited  species.  The 
information  required  on  the  application 
to  issue  such  permits  is  necessary  to 
allow  the  Service  to  determine  if  an 
applicant  is  qualified  to  import  an 
exotic  bird  species  for  one  of  the  four 
activities  auUiorized  by  the  statute.  The 
four  exemptions  are:  Scientific  research, 
zoological  breeding  or  display  programs; 
cooperative  breeding  programs  designed 
to  promote  the  conservation  of  the 
species  in  the  wild  that  are  developed 
and  administered  by  organizations 
meeting  certain  standards:  and 
personally  owned  pets  of  individuals 
retiiming  to  the  U.S.  after  being  out  of 
the  country  for  at  least  a  year. 

Service  Form  Numbers:  3-200 
(Federal  Fish  and  Wildlife  Permit 
Application). 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households;  educational 
institutions;  businesses  or  other  for 
profit;  non-profit  institutions:  and  small 
businesses  or  organizations. 

Estimated  Completion  Time:  600 
respondents  at  4  hours  -  2,400  hours; 
200  respondents  at  1  hour  «  200  hours. 

Annual  Responses:  800  respondents. 

Annual  Burden  Hours:  2,600. 

Service  Clearance  Officer  Phyllis  H. 
Cook,  703-358-1943.  Mail  Stop— 224 
Arlington  Square,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC 
20240. 


Ditsd:  Jubf  28. 1993. 
M.  J.  Spew. 

Assistant  DirBctor—Scologiad  Services. 
[FR  Doc  93-19006  Filed  8-6-93;  8:45  am) 


Avaiiat>ility  of  a  Technical/Agency 
Draft  Recovery  Plan  for  Chamaecrista 
gianduloea  var.  mirabills  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTKM:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  announces  the  availabili^  for 
pubUc  review  of  a  draft  recovery  plan 
for  Chamaecrista  g^andulosa  var.. 
mirabilis.  This  endemic,  endangered 
plan  occurs  on  white  silica  sands  in 
northern  Puerto  Rico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  8, 1993  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  recovery  plan  may  obtain  a  copy  by 
contacting  the  Southeast  Regional 
Office,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street  SW.,  Atlanta. 
Georgia  30303.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Field  Supervisor, 
Caribbean  Field  Office,  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  are  available 
on  request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above-mentioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  R.  Silander,  Caribbean  Field 
Office,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  pomt 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildhfe  Service's  endangered  species 
program,  to  help  gmde  the  recovery 
effort,  the  Service  is  woiking  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  the 
downlisting  or  delisting  of  them,  and 
estimate  time  and  cost  for  implemenUng 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
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seq.)  requires  the  devekq>nient  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  spedes. 
Section  4(f)  of  the  Act.  at  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comments  be  provided  dxiring  recovery 
plan  development.  The  Service  «vill 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovoy  plans. 

This  Recovery  Plan  is  bx 
Chamaecrista  ^anduhsa  var.  mimbilis, 
a  small  shnib  endemic  to  the  white 
silica  sands  of  the  northern  coasts  of 
Puerto  Rico.  Data  from  herbarium 
collections  indicate  that  this  species 
was  once  common  throu^unit  this  area 
of  the  north  coast  Urban,  industrial  and 
agricultural  expansion  have  resulted  in 
the  restriction  of  the  species  to  only  one 
area  in  Dorado,  one  in  Vega  Alta,  and 
scattered  populations  along  the 
southon  shore  of  the  Tortuguero 
Lagoon.  The  extraction  of  sUica  sand 
and  fire,  as  wall  as  development, 
continue  to  threaten  these  remaining 
populations. 


Pvbfic  Cmments  Solictted 

The  Sorvice  solicits  written  oomments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  for  inclusion 
in  the  Racoverv  Plan. 


UMI 


Authority 

The  authority  Ear  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 
JiBMsP.OUad 
Fidd  Supervisor. 
(FR  Doc.  93-19023  Filed  8-«-93: 8:45  ami 
MiJNQ  COOE  4>ia.«B-ll 
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Endangered  and  Threatened  WtldUfe 
and  Pianta;  Avaflabffity  of  Draft 
Preliminary  Analyaia  of  Potential 
Population  RaertabHthment  SHea  lor 
the  Florida  Pvither  i 

agency:  Fish  and  WildlifiB  Servk». 

Interior. 

ACTWN:  Notice. 

SUMMARY:  The  U.S.  Fish  and  WUdlifis 
Service,  with  input  form  various  State 
and  Federal  agendee.  has  initiated  the 
process  to  identify  tad  evaluate 
candidate  population  neatablishment 
sites  for  the  norida  panther.  Felts 
concolor  coryi.  Tlw  study  area  includes 
areas  of  the  Southeastern  U.S. 


considered  to  represent  die  historic 
range  of  the  Florida  panther.  A  draft 
preliminary  analysis  of  potential 
reestablishment  sites  has  been 
completed  and  is  available  for  review 
and  input  by  the  public,  affected 
Federal,  State,  md  local  agencies  and 
other  interested  parties. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  8, 
1993.  in  order  to  be  considered  in  the 
development  of  the  final  preliminary 
analysis  of  potential  population 
reestablishment  sites. 
ADDRESSES:  Send  correspondence 
concerning  this  notice  to  the  Regional 
Director.  U.S.  Fish  and  Wildlife  Service, 
75  Spring  Street,  SW.,  Atlanta,  Georgia 
30303.  * 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
E)ennis  B.  Jordan.  Florida  Panther 
Coordinator,  U.S.  Fish  and  Wildlife 
Service.  117  Newins-Ziegler  Hall. 
University  of  Florida.  Gainesville. 
Florida  32611-0307,  telephone  904/ 
392-1861. 

SUPPI.EMENTARY  IIFORMATION: 
Background 

The  Florida  panther  represents  one  of 
this  Nation's  most  critically  endangered 
animals — presently  consisting  of  a 
single  population  in  south  Florida 
estimated  to  number  30  to  50  adults. 
The  Florida  panther's  existence  is 
severely  threatened  by  both  rapid  and 
gradual  extinction  processes.  Factors  of 
concern  include  habitat  loss, 
environmental  contaminants,  highways, 
prey  resources,  human  activities, 
disease,  and  genetic  erosion.  Recent 
populatian  viability  analysis  projections 
indicate  that  tmder  existing 
demographic  and  genetic  conditions  tbe 
Florida  panther  will  likely  be  extinct  in 
25-40  years.  Actual  time  to  extinction 
could  be  accelerated  significantly  by  the 
occurrence  of  a  catastrophic  population 
reducing  event 

Extinction  of  the  Florida  panther  can 
be  avoided  only  if  programs  to  enhance 
existing  genetic  conditions  and  expand 
the  existing  populatian  are  successful. 
Programs  to  enhance  genetic  conditions 
must  include  actions  to  preserve 
existing  genetic  diversity,  manage  for 
inbreeding  problems  and  restore  historic 
gene  flow.  Programs  to  expand  the 
populatian  must  include  actions  to 
preserve  haUtats  that  are  considered 
essential  to  meeting  the  needs  of  a  self- 
sustaining  population  in  south  Florida 
and  actions  to  reestablish  populations 
elsewhere  within  the  panmer's  historic 
range. 

Because  of  demographic  and  viability 
factora,  the  existing  wild  population 
provides  virtually  no  security  against 


complete  loss  of  the  taxon.  The  lack  of 
sxiitable.  unoccupied  habitat  for 
recruitment  and  inherent  density 
limiting  factors  associated  writh  this 
spedes  virtually  eliminates  prospects  of 
achieving  significant  population  growtii 
within  the  existing  wild  population. 
Thus,  successful  population  ^ 

reestablishment  is  essential  for  recovery 
of  the  panther.  The  recovery  ob|ective  of 
the  approved  recovery  plan  is  to  achieve 
three  viable,  self-sustaining  populations 
within  the  panther's  historic  range. 
With  only  one  extant  population 
remaining,  a  minimum  of  two 
additional  populations  vrill  have  to  be 
reestablished.  The  purpose  of  this 
analysis  is  to  complete  the  first  step  in 
identifying  and  evaluating  potential 
population  reestablishment  sites  on  a 
range-wide  basis. 

Author 

The  primary  author  of  this  notice  is 
Dennis  B.  Jordan,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall. 
University  of  Florida,  Gainesville,  ■ 
Florida  32611-0307,  telephone  904/ 
392-1861! 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C 
1531-1544). 

Dated:  July  26, 1993. 
Jamet  W.  Pulliaoi,  |rn 
Regional  Director. 
IFR  Doc  93-18613  Filed  6-6-93;  8:45  am) 


Bureau  of  Land  Management 
[UT-«fr-«-4120-01] 

Uteh:  Public  Hearing  and  Call  for 
Public  Comment  on  Fair  Market  Value 
and  Maximum  Economic  Recovery; 
Coal  Lease  Application  UTU-68082 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Bureau  of  Land 
Management  announces  a  public 
hearing  on  a  proposed  coal  lease  sale 
and  requeste  public  comment  on  the  fair 
market  value  of  certain  coal  resources  it 
proposes  to  ofSsr  for  competitive  lease 
sale. 

The  Federal  coal  lands  in  the  vicinity 
of  coal  lease  application  UTU-6ro82 
have  been  delineated  into  a  coal  lease 
tract  referred  to  as  the  Crandall  Canyon 
Tract.  The  tract  mider  consideration  is 
located  in  the  Manti-LaSal  National 
Forest  of  Emery  County.  Utah, 
approximately  15  miles  northwest  of 
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Huntington,  Utah,  and  is  described  as 
follows: 

f.  15  S.,  R.  6  E..  SLM. 

Sec.  25,  SV^; 

Sec.  26,  SW. 

Sec.  27,  E'/iSEVi: 

Sec.  34.  lot  1,  EViNEV*,  NEViSEV.; 

Sec.  35,  lots  1-4,  N»/i,  NViSV^ 
T.  15  S.,  R.  7  E.,  SLM, 

Sec.  30,  loU  7-12,  SEV4 

Sec.  31,  loU  1-12  NEVi,  NV1SEV4, 
SWV4SEV4. 
T.  16  S.,  R.  6  B.,  SLM, 

Sec  1,  loU  1-12,  SWV« 

Sec.  3,  lot  1 .  SEV4NEV4,  Ev<tSEV4. 
T.  16  S.,  R.  7  E.,  SLM, 

Sec  6,  lots  2-4,  SWV4NEV4. 

Containing  3,384.02  acres  more  or  less. 

One  economically  minable  coal  bed 
(the  Hiawatha)  is  found  in  this  tract. 
The  Hiawatha  seam  average  8  feet  in 
thickness  in  this  area.  This  tract 
contains  an  estimated  18  million  tons  of 
recoverable,  high-volatile  C  bituminous 
coal.  Coal  quality  in  the  seam,  on  an  as 
received  basis,  is  as  follows:  12,790 
BTU/lb.  4.08  percent  moisture,  0.63 
percent  sulhir,  and  8.75  percent  ash, 
45.31  percent  fixed  carbon,  and  42.45 
percent  volatile  matter. 

The  public  is  invited  to  the  hearing  to 
make  public  comment  and  also  to 
submit  written  comments  on  the  fair 
market  value  and  the  maximum 
economic  recovery  of  the  tract. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Federal  coal 
management  regulations  43  CFR  parts 
4322  and  4325,  a  public  hearing  shall  be 
held  on  the  proposed  sale  to  allow 
public  comment  on  and  discussion  of 
the  potential  effects  of  mining  the 
proposed  lease.  Not  less  than  30  days 
prior  to  the  publication  of  a  notice  of 
sale,  the  Secretary  shall  solicit  public 
comments  on  fair  market  value 
appraisal  and  maximum  economic 
recovery  and  on  factors  that  may  affect 
these  two  determinations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  mentioned  address 
during  regular  business  hours  (8  a.m.  to 
4  p.m.)  Monday  through  Friday. 

Comments  on  fair  market  value  and 
maximimi  economic  recovery  should  be 
sent  to  the  Bureau  of  Land  Management 


and  should  address,  but  not  necessarily 
be  limited  to,  the  following  infonnation: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal 
including  specification  of  teams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  quantity  of  coal. 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore 
be  evaluated,  on  a  realistic 
incremental  basis,  in  relation  to  the 
existing  mine  to  which  it  has  the 
greatest  value. 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  unit 
and  evaluated  as  a  port  ion  of  a  new 
potential  mine  (i.e.,  a  tract  which  does 
not  in  itself  form  a  logical  mining 
unit). 

6.  The  configuration  of  any  larger 
mining  unit  of  which  the  tract  may  be 
apart. 

7.  Restrictions  to  mining  which  may 
affect  coal  recovery. 

8.  The  price  that  the  mined  coal  would 
bring  when  sold. 

9.  Costs  include  mining  and  reclamation 
of  producing  the  coal  and  tons  of 
production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which 
case  the  anticipated  rate  of  inflation 
should  be  given. 

11.  Depreciation  and  other  tax 
accounting  factors. 

12.  The  value  of  any  surface  estate 
where  held  privately. 

13.  Documented  infonnation  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area. 

14.  Any  comparable  sales  data  of  similar 
coal  lands. 

Coal  values  developed  by  BLM  may  or 
may  not  change  as  a  result  of  comments 
received  fi-om  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

DATES:  The  public  hearing  will  be  held 
August  31, 1993,  and  comments  on  fair 
market  value  and  maximum  economic 
recovery  must  be  received  by  September 
30, 1993. 

ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Max  Nielson, 
801-539-4038,  Bureau  of  Land 
Management.  Utah  State  ORice,  PO  Box 
45155,  324  South  State  Street,  Sah  Lake 
aty.  Utah  84145-0155. 

The  public  hearing  will  be  held  at  the 
Emeiy  County  Courthouse.  2nd  Floor, 


Confiarence  Room.  95  East  Main  Street, 

Castledala,  Utah,  at  7  p.m. 

FOR  FURTHER  MFORMATKM  CONTACT:  Max 

Nielson.  801-539-4038. 

JaMMM-Parkar, 

UtahStattDinctor. 

(PR  Doc  93-18906  Piled  8-6-93;  8:45  ami 

■NJJNQ  COOf  4tia-0O-ll 

(CO-920-93-41 10-03;  COCS42971 

Colorado;  Propoaed  Relnatatemant  of 
Terminated  Oil  and  Gaa  Leaaa 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC54297.  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  January  1, 
1993,  Uie  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500.00 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  (30 
U.S.C.  188  (d)  and  (e),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  January  1. 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  23»-3783. 

Dated:  July  27, 1993. 
Janet  Budzilek, 

Chief,  Fluid  Minerals  Adjudication  Section. 
[FR  Doc  93-19024  Filed  8-6-93:  8:45  am) 
WLUNQ  CODE  4310-ja-« 

[CO-«20-93-41 10-03;  COC542911 

Colorado;  Propoaed  Reinatatement  of 
Terminated  Oil  and  Gaa  Leaae 

Under  the  provisions  of  PubUc  Law 
97-451.  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC54291,  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  January  1, 
1993,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
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16%  percent,  respectively.  The  leeeee 
hat  peid  the  lequiied  $500.00 
admlniftretiTe  ne  for  the  leeie  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Recister  notice. 

Having  met  all  the  raquiraments  for 
reinstatement  of  the  leaae  as  set  out 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended.  (30 
use.  188(d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  eSactive  |aouary  1. 
1993.  subject  to  the  original  terms  and 
conditioos  of  the  lease  and  the 
increased  ranUl  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  |oan  Gilbert  of  the 
Colorado  SUte  Office  at  (303)  23»-3783. 

Dated:  )uly  27. 19B3. 
lanel  BudziMu 
Chief.  Fluid  Minerah  Adjudication  Section. 
(FR  Doc.  93-1902S  FUed  8-6-93;  8:45  am] 


[AZ-OSO-09-4210-05;  AZA  2779S  and  AZA 

27895] 

Realty  Action,  RecrMtion  and  PubBc 
PurpoMS  Act  Classification;  La  Paz 
County,  AZ  | 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


AcnON:  Notice  of  realty  action. 


I 


UMI 


t:  The  following  public  lands  in 
La  Paz  County.  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  La  Paz  County  Board  of  Supervisors 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C  869.  et  seq.).  The  La  Paz 
County  Board  of  Supervisors  propose  to 
use  the  following  lands  for  a  shooting 
range. 

Gila  and  San  Eivar  Maridiai^  Ariiena 

T  7  N    R.  16  W 

Sac.  '31,  Lou  2.  3.  SEV«NWV«.  NEV1SWV4 
(within); 
T.  7  N.,  R.  17  W.. 

Sec  36.  SEViNEV«,  NEV4SEV4  (%nthin): 

CoDlainiag  81.50  acres,  more  or  kas. 

The  La  Paz  County  Board  of 
Supervisors  propose  to  use  the  | 
following  lands  for  a  community  park. 

Gila  and  Sak  Wvw  Meridiaa.  Arixaaa 

T.  7  N.  R- 16  W.. 
Sec  22.  SEVtSWV«  (witfainh 
Sec  27.  NEViNWVi  (vritfaia); 
Containing  80.00  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  current  Bureau  of 
Land  Management  land  use  planning 


and  would  be  in  the  public  interest.  The 
lease/patent,  when  issued  will  be 
subject  to  the  following  tenns. 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreetion  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
materials. 

4.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  La  Paz  County. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Yuma 
District.  Havasu  Resource  Area.  3189 
Sweetwater  Avenue.  Lake  Havasu  Qty. 
Arizona  66406. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Regiater,  the  lands  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  until  September  23. 
1993.  interested  persons  mey  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager.  Havasu  Resource 
Area  Office.  3189  Sweetwater  Avenue. 
Lake  Havasu  City,  Arizona  86406. 

SUPPLEMErfTARY  INFORMATION:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  the 
shooting  range  or  community  park. 
Comments  on  the  classiHcation  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  the  State  and  Federal 
programs. 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
developments,  whether  the  Bureau  of 
Land  Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  shooting  range  or  community 
park. 

EFFECTIVE  DATE:  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  October  8, 1993. 


FOR  FURTHBt  IMTOnHATIOM  CONTACT: 
Realty  Specialist  Karen  Vercauteren. 
Havasu  Resource  Area  Office.  3180 
Sweetwater  Avenue.  Lake  Havasu  City. 
Arizona  86406.  telephone  (602)  855- 
8017. 

Dated:  July  26. 1993. 
Michael  A.  Taylor. 

Acting  District  Manager. 

(PR  Doc.  93-19021  Filed  8-6-93;  8:45  ami 

■HXMO  oooc  «ie-s»-« 

[AZ-05O-0a-4210-05;  CAAZCA  19694] 

Noncompetitive  Sale  of  Public  Lands 
In  San  Bemardltw  County.  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  reelty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
following  described  land  is  suitable  for 
direct  sale  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C  1713)  at  not  less  than  fair 
market  value. 

San  Benurdiao  Mrridiin,  California 

T.  9  N..  R.  22  E.. 
Sec.  13.  Lot  11. 
Containing  0.07  acre. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
For  a  period  until  September  23, 1993 
interested  persons  may  submit 
comments  regarding  the  proposed  sale 
of  the  land  to  the  Area  Manager,  Havasu 
Resource  Area  Office,  3189  Sweetwater 
Avenue.  Lake  Havasu  City,  Arizona 
86406.  The  land  will  not  be  offered  for 
sale  until  October  8. 1993.  On  August  9. 
1993.  the  public  land  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  May  6. 1994. 
whichever  is  first. 
SUPPI^MENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  and  subsurface  estates 
of  the  above-described  land  to  Donald 
A.  and/or  Peggy  Q.  Lewis  to  resolve  a 
longstanding  inadvertent  trespass. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  quired 
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to  pay  a  $50  non-retumable  filing  iae  for 
comrByanoe  of  ttw  avaiiflble  minml 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservation  tot  the  United 
States: 

1.  Keservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890, 
26  Stat.  391,  43  U.S.C.  945. 
EFFECTIVE  DATE:  Any  adverse  comments 
%«rill  be  evaluated  by  the  State  Director 
who  aiqr  ntstain.  vacate,  or  modify  this 
realty  actioa.  la  ^abeuKX  of  any 
objections,  this  realty  action  will 
become  the  find  datemination  of  the 
Department  of  the  Interior  affsctive 
October  8. 1993. 

FOR  FumcR  MPorawnoH  contmct: 
Debbie  Rowland,  Realty  Spadalist. 
Havasu  Resource  Area  Orooe,  3189 
Sweetwater  Avemie,  Lake  Havasu  Qty. 
Arizona  66406.  telephone  (602)  855- 
8017. 

Dated:  July  26. 1993. 
Michasl  A.  TajrUr. 
Acting  Datrict  lAanager. 
(FR  Doc  83-19022  FUad  a-«-93;  8:45  am] 


Minarala  Managamant  Sandca 

Infonnatlon  Collacllon  Submlttad  to 
the  Office  of  ManagMnant  and  Budget 
for  Review  Under  Iha  Paparwofk 
RedueUonAct 

The  proposal  for  the  coilaction  oi 
information  listed  below  has  bean 
subndttad  to  the  Office  of  Managammt 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Coi^as  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  (Comments  and 
suggestions  on  the  proposal  should  be 
maoe  directly  to  tiie  Bureau  Clearance 
OfBcer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (101-0046):  Washington,  DC 
20503.  telephone  (202)  395-7340.  wi& 
copies  to  Oiief.  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Divinon;  Mail  Stop  4700; 
Minerals  Managainont  Service;  381 
Elden  Street;  Hetndon.  Virginia  22070- 
4817. 
Title:  We!l  Summaij  Rq>ort,  Form 

MMS-125 
OMB  approval  number  1010-0046 
Absiiad:  Respondents  subnet  Form 

MMS-125  to  the  Minerals 

Managennnt  Servioe's  (MMS)  Dis^ict 

Supervisors  to  be  ovuhiirtad  ad 


approved  or  disapproved  for  uie 
adeouacy  tx  qm  eQaipoMaft.  ndanals, 
and/or  procaduree  wfaick  tike  laaMS 
plans  IQ  use  la  safsly  paifoiai  driUiag, 
well-oonq>lation.  well  woifcaaai,  and 
well-abandeaaeBt  opersftioaa. 
This  form  is  aecasaaiy  to  anaUa  MMS 
to  ensure  safety  of  operationa; 
protection  of  the  hniaaB.  laaiina,  and 
coastal  environments;  conaarvation  of 
the  natural  resources  in  the  Outer 
Continental  Shelf  (OCS):  preveotioa  of 
waste;  and  projection  of  conelattve    . 
rights  with  respect  to  oil,  gas,  and 
sulphur  operatioos  in  the  OCS. 
Bureau  /brm  number.  Form  IAIS-12S 
Frequency:  On  occasion 
Description  of  respondents:  OCS  oiL 
gas,  and  sulphur  lessees 
Estimated  completion  time:  1  hour 
Annual  responses:  2,579 
Annual  buiden  hours:  2.579 
Bureau  Clearance  O^cer  Arthur 
Quintans.  (703)  787-1239. 

Dated:  Ium  14, 1093. 
Haaiy  G.  BarthfllaoMw, 

Deputy  Associate  Director  for  Operations  aad 
Safety  Management. 

(FR  Doc  92-19009  Filed  »-6-93: 9:45  am] 
BHJJNO  CODE  4S1«-Mn-a 


Informallon  Collection  Submlltad  lo 

the  Office  oTI 

fori 

The  proposal  for  the  coUection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  imder 
the  provisions  of  the  Paperwoik 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  rdated  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0045h  Wadiington.  DC 
20503.  telrohone  (202)  395-7340.  wiA 
copies  to  Cnief,  Endearing  and 
Standards  Brandi;  Engineering  and 
Tedmology  IKvision;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street:  Hemdon,  Virginia  22070- 
4817. 

Titk:  Sundry  Notices  and  Reports  on 
Wells,  Form  MMS-124. 

OMB  approved  number:  1010-0045. 

Abstzact:  BaapoadnntB  snboiit  Form 
MMS-124  to  the  Minanb  Managemant 
Service's  Qkfld^  Diatiict  Supenriaors  to 
be  evaluatad  and  appnwd  or 
disapproved  for  the  adequacy  of  the 
equipment,  matariais.  and/or 


procadans  which  the  laaaae  plans  to 
uaetoaafolypeifemidriitog.  wdi- 

.andwaO- 


Tliia  fooB  te  neaaaaaiy  to  enable  MMS 
to  ensure  aafstar  of  aparatioaa, 
protacttoB  of  tha  human,  marina,  and 
coastal  am^raaaienta.  ooBsenratioa  of 
the  natural  raaouroesia  the  OCS, 
prevantieB  ofwaata.  a^d  protectiaB  of 
correlative  fights  Mriih  laspact  to  oil.  gas, 
and  sulphur  opaietieas  ia  the  OCS. 

Bureau  form  muanher.  Farm  MMS- 
124. 

Frequency:  On  oocasioB. 

Dexripbaa  cf  respondents:  Outer 
Continental  Shalf  oil.  gas.  and  sulphur 
lessees. 

Estimated  completioa  time:  1  hoitf. 

Annual  responses:  8.820. 

Annual  burden  hours:  8,820. 

Bureau  Clearance  Ofpoer:  Arthur 
Quintana.  (703)  787-1239. 

Dated:  June  14. 199X 
HwyCBarthakaew. 
Deputy  Associate  Director  far  Opentioiu  and 
Safety  ManagemeaL 

(FR  Doc  93-19010  Filed  8-6-93:  S:4S  aoij 
BHJJNQ  OOOf  4>ia 


the 

for  Review.  Under  the  Paperwork 

RedueUonAct 

The  proposal  for  the  ooUaction  of 
infaraMttion  hsted  below  haa  been 
submitted  to  the  Office  ofldaaapnwiit 
and  Budget  (OMB)  fior  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  propoaed  collections  of 
information  and  rdated  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  CXBcar  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  ha 
maoe  directly  to  the  Biuaau  CiawaBoe 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reductiao 
Project  (101(MK>4^:  Washington.  DC 
20503,  telaphooe  (202)  395-7340,  with 
copies  to  OiiaC  Engineering  and 
Standards  Brandk:  Fi^neering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Managemaot  Senriae;  381 
Elden  Street;  Hemdon,  Virginia  2207&- 
4817. 
Title:  Application  for  Pemit  to  Drill. 

Form  MMS-123 
OMB  approval  number.  1010-0044 
Abstract  Raipendants  submit  Form 
MMS-123  to  the  Minerals 
Mna^nmant  Sarvioe's  (MMS)  DisUict 
Supenriaors  to  te  evaluated  Mui 
approved  or  dis^qBrovad  for  the 
adequacy  of  Ike  equipment,  raatwiols. 
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wad/at  procediUM  which  Um  lessee 

plans  to  use  to  safely  perform  driUiiig. 

well-completion,  well-workover,  and 

well-^andonment  operations. 

This  fann  is  necessary  to  enable  MMS 
to  ensure  safety  of  operations: 
protection  of  the  human,  marine,  and 
coastal  environments;  conservation  of 
the  natural  resources  in  the  Outer 
Continental  Shelf  (CX^S);  prevention  of 
waste;  and  protection  of  correlative 
rights  with  respect  to  oil,  gas.  and 
sulphur  operadons  in  the  OCS. 
Bureau  form  number.  Form  MMS-123 
Frequency.  On  occasion 
Description  of  respondents:  OCS  oil, 

gas,  and  sulphur  lessees 
E^mated  completion  time:  1.5  hours 
Aim  ual  responses:  1.307 
Aimual  burden  hours:  1,555      ' 
Bureau  Clearance  Officer.  Arthur 

Quintana.  (703)  787-1239 

Dated:  )une  14. 1993.  I 

HiBiy  G.  BartholoBaWt 
Deputy  Associate  Director  for  Operations  and 
SttfBtyh4anagemenL 
(PR  Doc  93-19014  Filed  8-6-93: 8:45  ami 


UMI 


bifonnation  Collection  Submitted  to 
ttw  Office  of  Manegement  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act  I 

The  proposal  for  the  collection  of 
informaticm  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Office  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0017);  Washington,  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  Chief.  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  22070- 
4817. 
Title:  Semiannual  Well  Test  Report. 

Form  MMS-128 
OMB  approval  number:  1010-0017 
Abstract:  Respondents  submit  Form 
MMS-128  to  the  Minerals 
Management  Service's  (MMS) 
Regional  Supervisors  so  they  can 
evaluate  the  results  of  well  tests  to 
ascertain  if  reservoirs  are  being 
depleted  in  a  manner  that  will  lead  to 


the  greatest  ultimate  recovery  of 
hydrocarbons.  The  form  is  designed  to 
present  current  well  data  on  a 
semiannual  basis  to  permit  the 
updating  of  permissible  producing 
rates  and  provide  the  besis  for 
estimates  of  currently  remaining 
recoverable  gas  reserves. 

Bureau  form  number:  Form  MMS-128 

Frequency:  Semianniial 

Description  of  respondents:  Outer 
Continental  Shelf  oil  and  gas  lessees 

Estimated  completion  time:  2  hours 

Annual  responses:  1.540 

Annual  burden  hours:  3.080 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1239 

Dated:  June  14. 1993. 
Henry  G.  Bartholomew. 

Deputy  Associate  Director  for  Operations  and 
Safety  Management. 

[PR  Doc  93-19015  Filed  8-6-93;  8:45  am] 
sajjNQ  cooc  43ie-im-H 


INTERSTATE  COIMMERCE 
COMMIISSION 

Agency  Information  Coiiection  tJnder 
0MB  Review 

The  following  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may 
be  obtained  from  the  Agency  Clearance 
Officer.  Nancy  Sipes.  (202)  927-5040. 
Conunents  regarding  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  4136,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington, 
DC  20503.  When  submitting  comments, 
refer  to  the  0MB  number  or  the  title  of 
the  form. 
Type  of  Clearance:  Extension  without 

change  of  a  currently  approved  form. 
Bureau/Office:  Office  of  Economics 
Title  of  Form:  Class  I  Quarterly  and 

Aimual  Report  of  Motor  Carriers  of 

Passengers. 
OMB  Form  Number.  3120-0021 
Agency  Form  Number:  MP-1 
Frequency:  Quarterly  and  Aimually 
No.  of  Respondents:  30 
Total  Burden  Hours:  450 
Type  of  Clearance:  Extension  without 

change  of  a  currently  approved  form. 
Bureau/Office:  Office  of  Economics 
Title  of  Form:  Uniform  System  of 

Accounts— Railroads. 
Ohm  Form  Number:  312(M)107 


Agency  Form  Number.  None 

Frequency:  Recordkeeping  Requirement 

No.  of  Respondents:  13 

Total  Burden  Hours:  17,160 

Sidney  L.  Strkklud.  Jr., 

Secretary. 

(PR  Doc  93-18999  Filed  8-6-93;  8:45  am) 

■UMQ  coot  T«S-eMI 


[No.408871 

Range  Tariffs  of  Ail  Motor  Common 
Carrier*— Show  CauM  Proceeding 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  decision. 

summary:  The  ICC  has  concluded  that 
tariffs  that  disclose  neither  the  actual 
rate  for  a  shipment  nor  an  objective 
methodology  by  which  the  rate  can  be 
determined  (so-called  "range"  tariffs)  do 
not  fully  comply  with  the  statutory  rate 
disclosure  requirements.  In  a  notice  of 
proposed  rulemaking  published  in  the 
rules  section  of  today's  issue  of  the 
Federal  Register,  the  ICC  is  proposing  a 
regulation  to  permit  carriers  to 
supplement  range  tariffs  by  fax  filing  of 
the  actual  rate  applicable  to  individual 
shipments  prior  to  transport  of  those 
shipments.  This  decision  will  have 
prospective  effect  only.  Moreover,  until 
range  tariffs  are  ordered  canceled  or 
modified,  they  remain  applicable  to  all 
relevant  shipments.  Once  the  ICC  has 
completed  the  rulemaking  proceeding, 
carriers  will  no  longer  be  able  to  rely  on 
range  tariffs,  standing  alone,  to  establish 
transportation  rates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Langyher  (202)  927-5160,  [TDD 
for  hearing  impaired  (202)  927-5721). 

SUPPl£MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 
Decided:  August  2, 1993. 

By  the  Commission:  Chaimian  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden.  Commissioner 
Walden  commented  with  a  separate 
expression.  Commissioner  Phillips  dissented 
with  a  separate  expression. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

(FR  Doc  93-19004  Filed  8-6-93;  8:45  am] 
sajjMO  coos  IMS  at-e 


[EjiRvli1lo.fiq 

Rattroad  Rtwiw  ^Iftoqury  1982 
DtlMininaflon 

agency:  laterstato  CoBunerce 

Commisftion. 

ACTKMi:  Notice  of  decision. 

BUtWUMm  On  August  6, 1993.  the 
Commission  served  a  decision 
announcing  tiie  1B92  rewnus  adequacy 
determinatioBS  fen-  the  Nation's  Class  I 
railroads.  Two  carriers  (Illinois  Central 
and  Norfolk  Southern)  are  found  to  be 
revenue  adequate.  The  remaining 
carriers  are  found  to  be  revenue 
inadequate. 

EFFECTIVE  DATE:  This  decision  shall  be 
effiective  on  August  9, 1093. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L.  Onn.  Jr.  (202)  927-6187  (TDD 
for  hearing  impaired:  (202)  927-5721.) 

8UWI  nwnii  Awv  wroniiAnow:  This 
anmul  determination  of  railroad 
revenue  adequacy  is  Hiade  in 
accordance  with  the  standards 
developed  in  Standards  Jot  Redhoad 
Revenue  Adequacy.  964 1.CC.  603 
(1981),  as  modified  in  Standards  for 
RaHroad  Reveime  Adequacy.  3  I.CC2d 
261  (1986),  and  Suppiementd  Retorting 
of  Consolidated  Information  for 
Revenue  Adequacy  Purposes.  5 1.C.C2d 
65  (1988).  It  also  incorporates 
modifications  made  in  Railroad 
Revenue  Adequacy— 1988 
Determination.  6 1.CC2d  933  tl990). 
This  decision  apples  the  rate  of  return 
standard  to  data  for  the  year  1992. 
A  raiiroad  is  considered  levenue 
adequate  under  49  U.S.C  lC704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  at  least  equal  to  &b  current 
cost  of  capital  for  the  railroad  industry 
for  1992,  determined  to  be  11.4  percent 
in  Railroad  Cost  afCaphai—l9Bi,  9 
LCC.2d  566  (1993).  Under  this 
standard,  we  find  that  two  railroads 
were  revenue  adequate  in  1992,  the 
Illinois  Central  liailioad  Company  and 
Norfolk  Seuthein  Coipontioa. 
Additional  iafoimatioB  is  contained  in 
the  Commission  decision.  To  purchase 
a  cqoy  of  die  fill!  decision,  write  to,  call, 
or  pid(  up  in  person  ftsom:  I^namk 
Concepts,  inc.  mom  2229.  interstate 
Commeree  Gommiasion  BuUdiBg. 
Washington,  DC  20423.  Tai^hone: 
(202)  289-4357.  <A«sistMoe  Air  the 
hearing  In^aiMd  ia  available  through 
TDD  services  (202)  927-5721.) 

EnvircwMwntri —d  taetfy 


We  conclude  that  this  action  Hoil  not 
significantly  aOsct  ai&n  the  qualify  af 
the  human  anvinuuBBBtar  tha 
conservation  of  energy  resources. 


KegulalBry  flnlbilily  Analysb 

Pursuant  to  5  U.S.C.  603(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  purpose 
and  efiisct  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding  by  the 
Commission.  No  new  reporting  or  other 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  small  entities. 

Decided:  July  22. 1993. 

By  the  Cammtesion,  Chainoaa  McDonald. 
Vice  ChamnaB  Simmons.  CommiMioons 
PhiHipB,  Phiibin.  and  Waiden. 
Sidney  L.  Strickland,  Jr..    • 
Secretary. 

(FR  Doc  «3-lSBge  Filed  »-6-93: 1:45  ami 
BiujNo  coot  T«as-et-r 


DEPARTMENT  OF  JUSTICE 

Federal  Bunau  of  Inveatigation 

Unifonn  Criina  Raporting  Data 
ProvidarB'  Atfwiaory  Policy  Board; 
Meeting 

The  Uniform  Crime  Reporting  (OCR) 
Data  Providers'  Advisory  Policy  Board 
will  meet  on  September  17-18, 1993. 
from  9  aan.  untH  5  p.m.,  at  the  Sand 
Dunes  Resort  Hotel  74th  Avenue  North, 
Myrtle  Beach.  South  Carolina,  telephone 
803-449-7441.  to  formulate 
recommendations  to  the  Director. 
Federal  Bureau  of  Investigation  (FBI)  on 
the  policy,  and  operation  of  the  UCR 
system,  and  related  topics. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  National 
Incident  Based  Reporting  System 
(NIBKS).  the  status  of  the  reorganisation 
of  the  FBI  criminal  justice  inf ormatioo 
system,  reoiganization  of  the  CJIS 
advisory  groups  process,  and  other 
operational  matters. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statemaat  mnnamjpg  uCR  or 
related  matters  mth  the  Board  before  or 
after  the  meeting.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Committee 
Management  Liaison  OfHoer,  Mr.  David 
F.  Neaecek.  Federal  Bureau 
Investigation  (FBI),  at  least  24  houra 
prior  le  the  stait  of  the  session.  The 
notification  may  be  by  mail.  tel<»gr""x 
cable,  ore  hand-deli vared  note.  It 
should  contain  the  requestor's  naaaa. 
and  corponta  designation,  oobsuomt 
affiliation,  or  Government  <ina«g««*i«»i 
along  writh  a  short  statement  desar&ing 
the  topic  to  be  addressed.  A  nonmember 


requestor  will  be  sllewed  not  moes  Ihsn 
15  minutes  to  present  a  topic,  ex 
with  the  special  approval  of  the 
Chairman  of  the  Board. 

lanuries  may  be  addressed  to  Mr. 
David  F.  Nemecek.  Inspector-Deputy 
Assistant  Director,  QB  Division.  FBI. 
10th  and  Pennsylvania  Avenue. 
Washingtan.  DC  20535.  telephone  (202) 
324-8920. 

1.1 


David  F.  Na 

Inspector-Deputy  Assistmat  Director. 

Designated  Federal  Employee. 

[FR  Doc  03-18035  Filed  6-6-B3: 8:45  an] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Nodce 

NASA  Advlaory  Counca;  MeaOng 

AGENCT:  National  Aeronautics  and 
Space  Administration. 

ACnOM:  Notice  of  meeti^ 


8UMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  annoiwces  a 
meeting  of  the  NASA  Advisory  Council. 
DATES:  September  1. 1993.  9  a.m.  to  S 
p.m.:  and  September  2. 1993. 8:30  ajn. 
to  noon. 

ADDRESSES:  HtfdtmaA  AaiDiMutics  end 

Space  Administration.  Pro^m  Review 
Center.  Ninth  Floor,  room  9H40,  300  E 
Street.  SW.,  Washington.  DC  20546. 

FOR  FUR7MER  INFORMATION  CONTACT: 

Dr.  Sylvia  K.  Kiaemer.  Code  IC  National 
Aeronautics  and  Space  Administratioa. 
Washington.  DC  20546. 202/358-0791. 
SUPPLEMENTARY  WfOHMATION.  Hm 
meeting  will  be  open  to  the  puUic  up 
to  the  seating  capacity  of  the  conn.  The 
agenda  for  the  meeting  is  as  follows. 
—Recent  Senior  Appointments 
— ^Budget  and  Congressional  Update 
—Space  Station  Transitifui 
—Pro-am  highlights 
— <k)mmittee  Raports 

It  is  iflUMBsthre  that  tfie  aeetii^  he 
held  OB  theas  dates  to  aoooounodate  the 
schednliag  priaritieB  of  the  key 
partiripanti  ¥isitQKS  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  Aqgnst  S.  1M3. 
flmelhir  M.  SoOivaB. 
AdvisoryCoaunittBeUanageaient  Offiaet. 
(FR  Doc  93-18064  Filad  »-6-%3;  BAS  aa] 
Bn.UNa  COM  1S1S-M-«I 
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NUCt.EAR  REGULATORY 
COMMISSION 

[Oeelwt  N(M.  50-424  and  S(M251 

GMrgia  Povwr  ComfMny,  OgMhorp* 
IMwar  Corporation,  Mimlcipal  ElMtric 
Authority  of  Goorgia,  City  of  Daiton. 
Conaidaration  of  lasuanca  of 
Amandmanta  to  Facility  Oparatbtg 
Ucanaaa,  Propoaad  No  Significant 
Haarda  ConaMaratlon  Datarmlnation, 
and  Opportunity  for  a  Haaring  i 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Oirarating  License  Nos.  NPF-68 
and  NPF-81  issued  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2,  located 
in  Burke  County,  Georgia. 

The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4.3.1,  "Reactor  Trip  System 
Instrumentation,"  TS  3/4.3.2, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  and  their 
associated  Bases  to  relax  surveillance 
test  intervals  (STI)  and  allowed  outage 
times  (AOT)  for  engineered  safety 
features  actuation  system  (ESFAS) 
instrumentation  based  on  Westinghouse 
topical  report  WCAP-10271  as 
previously  approved  by  the  NRC.  The 
changes  to  TS  3/4.3.1  for  the  reactor  trip 
system  (RTS)  are  those  directly 
associated  with  implementing  the 
ESFAS  relaxations  as  recommended  by 
the  NRC  staff  in  previous  SERs 
regarding  WCAP-10271. 

The  licensee  is  making  plant 
hardware  and  procedural  modifications 
to  perform  routine  testing  in  bypass  of 
the  ESFAS  and  RTS  instrumentation 
without  the  use  of  temporary  jumpers  or 
the  lifting  of  leads.  Therefore,  the 
licensee  also  proposes  certain  changes 
to  the  Vogtle  TS  to  incorporate  the 
provisions  of  "test  in  bypass." 

The  changes  to  TS  3/4.3.1  would 
include:  \ 

(1)  Removal  of  the  requirement  to 
perform  the  RTS  analog  channel 
operational  test  on  a  staggered  basis 
from  TS  Table  4.3-1  (Note  17). 

(2)  Addition  of  a  new  Action  to  allow 
6  hours  to  restore  an  inoperable  channel 
to  Operable  status  before  reqiiiring 
shutdown  to  Hot  Standby  within  the 
next  6  hours  and  to  allow  surveillance 
testing,  provided  the  other  channel  is 
Operable  (Action  7). 

(3)  Removal  of  table  notations  g  and 
18  and  appropriate  references  from  TS 
Tables  3.3-1  and  4.3-1,  indicating  that 
the  ESFAS  Actions  are  more  restrictive 
and,  therefore,  applicable. 


(4)  Changes  to  Action  statements  to 
allow  for  "test  in  bypass"  (Actions  2 
and  6). 

(5)  Retention  of  the  current  Action  6 
as  Action  9  for  the  reactor  coolant  pump 
undervoltage  and  underfrequency  trip 
functions. 

(6)  Addition  of  table  notation  f  to 
identify  those  instrument  functional 
units  which  have  "test  in  bypass" 
capability. 

The  changes  to  TS  3/4.3.2  would 
include: 

(1)  Increase  in  STIs  for  ESFAS  analog 
channel  operational  tests  from  once  per 
month  to  once  per  quarter  (Functional 
Units  I.e.  l.d.  l.e,  2.c.  4.c,  4.d,  4.e,  5.c, 
e.b.  e.d,  and  9.a). 

(2)  Increase  in  the  time  that  an 
inoperable  ESFAS  channel  may  be 
maintained  in  an  untripped  condition 
frt>m  1  hour  to  6  hours  (Action  20  and 
new  Action  29). 

(3)  Removal  of  current  Action  15 
which  is  no  longer  used.  Functional 
Units  which  used  ourent  Action  IS 
would  be  applied  to  other  Actions.  A 
new  Action  IS  would  be  created  (see 
item  4  below)  since  that  number  is  no 
longer  used. 

(4)  Increase  in  the  time  that  an 
inoperable  ESFAS  channel  may  be 
bypassed  to  allow  testing  of  another 
channel  in  the  same  function  frt>m  2 
hours  to  4  hours  (Actions  14, 17,  20,  22, 
and  2S).  New  Actions  IS  and  29  would 
be  created  since  the  semi-automatic 
switchover  to  containment  emergency 
sump  function's  ACT  and  the  loss  of 
power  to  the  4.16  kv  ESF  bus,  for  a 
channel  to  be  bypassed  during 
surveillance  testing,  would  remain  at  2 
hours. 

(5)  Revision  to  Actions  14,  22,  and  2S 
to  allow  6  hours  to  restore  an  inoperable 
Channel  to  Operable  status  before 
requiring  shutdown  to  Hot  Standby 
within  the  next  6  hours. 

(6)  Changes  to  Action  statement  20  to 
allow  for  "test  in  bypass." 

(7)  Addition  of  new  Action  29  to 
allow  Startup  and/or  Power  Operation 
to  proceed  when  the  number  of 
Ofwrable  channels  is  one  less  than  the 
Total  Number  of  Channels  provided 
certain  conditions  are  met. 

(8)  Removal  of  table  notation  d  and 
appropriate  references  to  establish 
consistency  with  previous  amendments 
on  Vogtle  regarding  Generic  Letter  87- 
09. 

(9)  Addition  of  Uble  noUtion  "««"  to 
identify  those  instrument  functional 
\mits  which  have  "test  in  bypass" 
capability. 

(10)  Administratively  increasing  each 
Action  Statement  number  29  and  higher 
in  TS  Tables  3.3-4  and  3.3-8  so  that 


each  Action  Statement  number  would 
continue  to  be  unique. 

Proposed  Revisions  to  the  Bases  for  TS 
3/4.3.1  and  3/4.3.2  would  also  be  made. 

The  licensee's  submittal  included 
Westinghouse  report  WCAP-13376 
(Proprietary)  and  WCAP-13377  (Non- 
proprietary), Revision  2.  "Bypass  Test 
Instrumentation  for  the  Vogtle  Electric 
Generating  Plant  Unite  1  and  2."  to 
describe  the  design  modifications 
associated  with  the  capability  at  Vogtle 
to  "test  in  bypass."  The  licensee  notes, 
howevOT.  that  it  has  elected  not  to 
implement,  and  has  proposed  no  TS 
dhanges  with  respect  to.  the  "test  in 
bypass"  capabilities  for  the  reactor 
coolant  pump  undervoltage  and 
underfrequency  reactor  trip  functions 
that  is  described  in  this  Westinghouse 
report. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1994.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.ig(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Significant  Hazards  Eraluation 
Regarding  WCAP-10271 

(1)  The  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
determination  that  the  result  of  the 
proposed  changes  are  within  all 
acceptable  criteria  has  been  established 
in  the  SERs  prepared  for  WCAP-10271. 
WCAP-10271  Supplement  1.  WCAP- 
10271  Supplement  2  WCAP-10271 
Supplement  2.  Revision  1. 
Implementation  of  the  proposed 
changes  resulte  in  a  slight  increase  in 
the  postulated  instrumentation  yearly 
unavailability.  This  slight  increase, 
which  is  primarily  due  to  less  frequent 
surveillance,  resulte  in  a  slight  increase 
in  core  damage  frequency  (CDF)  and 
public  health  risk.  The  values 
determined  by  WOG  (Westinghouse     f 
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Owners  Group]  and  presented  in  the 
WCAP  for  the  increase  in  CDF  were  N 
verified  by  Brookhaven  National 
Laboratory  (BLN)  as  part  of  an  audit  and 
sensitivity  analyses  for  the  NRC  Staff. 
Based  on  the  small  value  of  the  increase 
compared  to  the  range  of  uncertainty  in 
the  CDF,  the  increase  is  considered 
acceptable.  The  proposed  changes  do 
not  result  in  an  increase  in  the  severity 
or  consequences  of  an  accident 
previously  evaluated.  Implementation  of 
the  proposed  changes  may  effect  the 
probability  of  failure  of  the  RTS,  but 
does  not  alter  the  manner  in  which 
protection  is  afforded  nor  the  manner  in 
which  limiting  criteria  are  established. 

(2)  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated.  The 
proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the  RTS/ 
ESFAS  provides  plant  protection  or  the 
manner  in  which  surveillances  are 
performed  to  demonstrate  operability. 
Therefore,  a  new  or  different  kind  of 
accident  will  not  occur  as  a  result  of 
these  changes. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
do  not  alter  the  manner  in  which  safety 
Umits,  limiting  safety  system  setpoints 
or  Umiting  conditions  for  operation  are 
determined.  The  impact  of  reduced 
testing,  other  than  as  addressed  above, 
is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g., 
drift)  may  act.  Evaluations  have  been 
performed  to  assure  that  the  plant 
setpoints  properly  account  for  these 
instrument  uncertainties  over  the  longer 
time  interval. 

Implementation  of  the  proposed 
changes  is  expected  to  result  in  an 
overall  improvement  in  safety  as 
follows: 

a.  Less  frequent  testing  will  result  in 
fewer  inadvertent  actuations  of  ESFAS 
components. 

b.  Longer  AOTs  provide  for  better 
assessment  of  problems  and  easier 
repairs  ultimately  resulting  in  better 
equipment  performance. 

c.  Less  frequent  distraction  of  the 
operator  and  shift  supervisor  to  attend 
to  and  support  instrumentation  testing 
will  improve  the  effiactiveness  of  the 
operating  staff  in  monitoring  and 
controlling  plant  operation. 

Significant  Hazards  Evaluation 
Regarding  "Test  in  Bypass" 

(1)  The  bypass  testing  capability  does 
not  involve  a  significant  increase  in  the 
probability  of  consequences  of  an 
accident  previously  evaluated. 
Surveillance  testing  in  the  bypass 


condition  will  not  cause  any  design  or 
analysis  acceptance  criteria  to  be 
exceeded.  The  structural  and  functional 
integrity  of  the  reactor  protection  and 
engineered  safety  features  actuation 
systems,  or  any  other  plant  system,  is 
unaffected.  Operability  of  the  reactor 
trip  and  engineered  safety  fsatures 
actuation  systems  is  defined  by  the  TS. 
These  systems  are  part  of  the  accident 
mitigation  response  and  do  not 
themselves  act  as  an  initiator  for  any 
transient.  Therefore,  the  probabiUty  of 
occurrence  is  not  affected. 

Implementation  of  the  bypass  testing 
capability  does  not  affect  the  integrity  of 
the  fission  product  barriers  utilized  for 
mitigation  of  radiological  dose 
consequences  as  a  result  of  an  accident. 
Plant  response  as  modeled  in  the  safety 
analyses  is  unaffected.  Hence,  the  offsite 
mass  releases  used  as  input  to  the  dose 
calculations  are  unchanged  from  those 
previously  assumed.  Therefore,  the 
offsite  dose  predictions  remain  within 
the  acceptance  criteria  for  each  of  the 
transients  affected.  Since  it  has  been 
determined  that  the  transient  results  are 
unaffected  by  surveillance  testing  in 
bypass,  it  is  concluded  that  the 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

(2)  Implementation  of  the  bypass  test 
capability  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 
Surveillance  testing  in  bypass  does  not 
affect  accident  initiation  sequences  or 
response  scenarios  as  modeled  in  the 
safety  analyses.  No  new  operating 
configuration  is  being  imposed  by  the 
surveillance  testing  in  bypass  that 
would  create  a  new  failure  scenario.  In 
addition,  no  new  failure  modes  are 
being  created  for  any  plant  equipment. 
Integrity  of  the  bypass  test 
instnunentation  has  been  demonstrated 
by  design  conformance  to  applicable 
industry  standards,  evaluation,  and 
testing  for  fault  condition  control, 
failure  detection,  reliability,  and 
equipment  qualification,  llierefore,  the 
types  of  accidents  defined  in  the  Final 
Safety  Analysis  Report  (FSAR)  continue 
to  represent  the  credible  spectrum  of 
events  to  be  analyzed  which  determine 
safe  plant  operation. 

(3)  The  margin  of  safety  associated 
with  reactor  trip  and  engineered  safety 
features  functions  is  evident  by  the 
results  of  the  accident  analyses.  Results 
of  the  safety  analyses  confirm  that  the 
acceptance  criteria  are  met.  The 
required  margin  of  safety  regulated  for 
each  affected  safety  analysis  is 
maintained.  These  conclusions  are  not 
affected  by  performing  surveillance 
testing  in  bypass.  Thereby,  the  adequacy 
of  the  revised  TS  for  bypass  testing 


implementation  to  maintain  the  plant  in 
a  safe  operating  range  is  also  confirmed, 
and  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si»iificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW,. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
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•flbctod  bjr  dais  praoMding  nd  wiio 
wrisbas  to  iMrtid]Ml»  as  a  paity  in  the 
nrocsedittg  must  flk  a  wiittMi  raqueat 
for  a  hearing  and  a  petHioa  for  ieeve  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intenrane  shall  be 
filed  in  accotdanoe  with  die 
Commissian's  Ibiles  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commiaaion's 
Public  Document  Room,  the  Gelnuun 
Building.  2120  L  Street.  NW^ 
Waahington.  DC  20555  and  at  the  local 
public  (Tocumant  room  located  at  Burke 
County  PubUc  Ufaraiy,  412  Fourth 
Street,  Wayneaboto.  Geotgia  30830.  If  a 
request  for  a  hearing  or  petition  fot 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissioa  or  an  Atomic^  ^ 
Safety  and  lioanaing  Board,  desimated 
by  the  Commisaion  or  by  the  Chamnan- 
of  the  Atomic  Safety  and  Ucansing 
Board  Pand.  will  rule  on  tha  raqvest 
and/or  petitioo:  and  the  Seoelary  or  the 
designated  Atonic  Safety  and  Ucansing 
Board  will  iaaue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714.  a  natition  for  leave  to 
intervene  sluul  sat  forth  with 
particularly  the  interest  of  the  petitioner 
in  the  proceeding,  and  how  that  interest 
may  be  afiected  by  the  reaults  of  the 
proceeding.  The  petitioo  should 
specifically  explain  the  reasons  why 
interventioD  should  be  permitted  with 
particular  rafafeace  to  me  foUUnring 
fectors:  (1)  the  nature  of  the  pedtiuner's 
right  \mder  the  Act  to  be  made  party  to 
the  proceeding;  (2)  the  nature  and  extent 
of  the  petitioner's  property,  financial,  or 
othw  interaal  in  the  proceeding:  and  (3) 
the  poasible  effect  of  my  order  which 
may  be  entered  in  theproceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  niedfic  a8pect(s)  of  the 
subject  matter  at  the  proceeding  as  to 
whidi  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  vdio  hu  been 
admitted  aa  a  party  may  amend  the 
petition  without  requesting  Ieeve  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  sdieduled  in  the 
(ffoceeding.  but  sodi  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  deaoibed  above.  Not  later 
than  15  days  prior  to  die  first  prriieering 
conference  scheduled  in  the  proceeding, 
a  petitioner  diall  file  a  supplement  to 
the  petition  to  intervene  wmich  must 
include  a  list  of  the  contentions  which 
are  souj^t  to  be  litigated  in  the  matter. 
Each  contoition  must  consist  of  a 
specific  statemoit  of  the  issue  of  law  or 
feet  to  be  raiaed  or  amtroverted.  In 
addition,  the  petitioner  shall  provide  a 


brief  explanatioo  of  the  bases  of  the 
contendon  and  a  concise  statement  of 
the  alieged  fects  or  expert  opinion 
which  support  the  contentian  and  on 
which  the  petitioner  intends  to  rriy  in 
proving  the  contention  at  the  heering. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  tlMse  fects  Cft 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  writh  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  "Hie 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
^rcilief  A  petitioner  who  feils  to  file  sudi 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentian  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

tarticipate  fully  in  the  conduct  of  ue 
earing,  including  the  opportunity  to 
present  evidence  and  cross-evidence 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  a  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  (Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toli-firee  telefdione 
call  to  Western  Union  at  l-(800)  24»- 
5100  (in  Missouri  l-(aOO)  342-6700). 
The  Western  Union  operator  should  be 


givei)  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
niunber  of  uia  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  OEBce  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  IX  20555, 
and  to  Mr.  Arthur  H.  Domby.  Esquire. 
Troutman,  Sanders,  Nations  Bank  Plaza, 
suite  5200. 600  Peechtree  Street  NE.. 
Atlanta,  Georgia  30308-2210.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  far 
leave  to  intervene,  amended  petiticms. 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d), 

For  further  details  with  respect  to  this 
action,  aee  the  application  for 
amendment  dated  March  1. 1993.  as 
supplemented  July  26. 1993.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington.  DC  20555.  and  at  die 
local  public  document  room  located  at 
the  Burke  County  Public  Library.  412 
Fourth  Street.  Waynesboro.  Georgia 
30830. 

Dated  at  Rockviiie,  Maryland.  thi«  3rd  day 
of  August  1993. 

For  the  Nucleer  Regulatoiy  Coouoission. 
D«rlS.Hood, 

Project  Manager,  Project  Directorate  ii-3. 
Division  of  Reactor  Projects— l/H,  Office  of 
Nuclear  Reactor  RegaMon. 
(FR  Doc.  03-18930  Filed  8-6-93;  S:45  am| 
aiujNQ  coocnM-«i-«i 


[Docket  No.  50-2891 

GPU  Nuclear  Corporation; 
Consideration  of  i««uano  of 
Amendment  to  Facility  Oparating 
Ucensa,  Proposad  No  SignificanI 
Hazarda  Considefation  OetanninMion, 
and  Opportunity  for  a  Haaring 

The  U.S.  Nucleer  Regulatory 
Commission  (the  Commissian)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Na  DPR- 
50  issued  to  GPU  Nuclear  Corporation 
(the  licensee)  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  1 
located  in  Dauphin  County, 
Pennsylvania. 


Federal  Regtoter  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Notices 


42353 


The  proposed  amendment  would 
revise  the  plant  Technical 
Specifications  (TS)  to  reflect  the 
inclusion  of  gadolinia-urania  in  the  fuel 
rod  design  description,  to  revise  the 
berated  water  storage  tank  boron 
concentration  limits,  and  to  clarify  the 
bases  section  of  the  TS.  The  proposed 
amendment  would  also  place  a 
reference  in  the  TS  to  Babcock  k  Wilcox 
Topical  Report  BAW-1017gP,  "Safsty 
Criteria  and  Methodology  for 
Acceptable  Cycle  Reload  Analyses." 
This  report  consolidates  the 
methodologies  used  to  establish  the 
operating  limits  contained  in  the  Core 
Gyrating  Limits  Report  and  was 
approved  by  the  Commission  in  March 
1993. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  requLred  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
S0.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whi(±  is 
presented  below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  ai^iii&cant  increase  in  the 
probability  of  occuirence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  use  of  gadolina-urania  niel 
rods  has  been  adequately  demonstrated  and 
bench-marked  by  BftW.  Reactivity  and  power 
distribution  limits  for  a  gadolinia-urania 
fueled  core  will  be  iMsed  on  approved  BAW- 
10180,  Rev.  1,  NEMO  methodology.  NRC 
approval  of  GDTAOO  BAW-10184P  will 
provide  an  approved  methodology  fat 
predicting  gadolinia-urania  fuel  rod  behavior. 
All  previous  safety  and  design  criteria  vnU  be 
met 

The  proposed  change  to  reference  Topical 
Report  BAW-1017gP  as  the  description  of 
the  methodologies  and  safety  criteria 
applicable  to  fuel  mechanical,  nuclear, 
thermal-hydraulic,  and  reload  safety 
analyses,  is  considered  administrative  since 
this  Topical  Report  has  been  reviewed  and 
approved  by  NRQ 

The  proposed  changes  to  ibe  BWST  boron 
concentration  requirement  and  Bases  change 
to  the  minimum  acceptable  pH  value  have 


been  evaluated  and  determined  to  have  no 
afiect  on  the  consequences  of  an  accident 
previously  evaluated  and  continue  to  provide 
sufficient  margin  to  the  solubility  limit  in  the 
core  during  long-tenn  cooling.  Additionally, 
the  remaining  proposed  Bases  revisions  are 
editorial  clarifications  or  corrections  to  the 
Bases  description  and  do  not  revise  the 
existing  methods  or  criteria  used  to  establish 
these  limits. 

Therefora,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  differant 
king  of  accident  fiDm  any  previously 
evaluated.  The  use  of  gadolinia-urania  fuel 
rods  has  been  adequately  demonstrated  and 
bench-marked  by  B&W. 

An  approved  methodology  will  be  used  to 
predict  gadolinia-urania  fiiel  rod  behavior. 

The  proposed  change  to  reference 
approved  Topical  Report  BAW-1017gP  will 
continue  to  ensure  that  approved  methods 
and  criteria  are  used  to  establish  core 
operation  limits. 

The  proposed  changes  to  the  BWST  boron 
concentration  and  Bases  change  to  the 
minimum  acceptable  pH  value  have  no  affect 
on  the  safety  fimction  of  interfacing  systems 
and  components.  Additionally,  the  remaining 
proposed  Bases  revisions  are  editorial 
clarifications  or  corrections  and  have  no 
impact  on  the  existing  methods  or  criteria  for 
establishing  these  limits. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Existing  margins  of  safety  related  to 
fiiel  rod  piaforaiance  are  maintained  with  the 
use  of  gadolina-urania  fuel  rods,  and  existing 
approved  methods  and  criteria  for 
establishing  core  operating  limits  bound  the 
predicted  gadolinia-urania  fiiel  rod  behavior. 

The  proposed  change  to  reference 
approved  Topical  Report  BAW-10179P 
maintains  existing  margins  of  safety  since 
previously  approved  methods  and  criteria  are 
still  used  to  establish  core  operating  limits. 

The  proposed  change  to  the  BWST  boron 
concentration  results  in  a  minimal  change  to 
the  previously  accepted  lower  pH  value  of 
the  reactor  building  spray  and  sump 
inventory.  This  change  has  no  affect  on 
materials  compatibility,  criteria  for 
environmental  qualification  of  equipment,  or 
the  potential  for  boron  precipitation. 
Additionally,  the  remaining  proposed  Bases 
revisions  are  editorial  clarifications  or 
corrections  and  have  no  potential  to  impact 
margins  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Snould 
the  Commission  take  this  action,  it  vrill 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporiimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washineton.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
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CFR  put  2.  iBlHWlad  p«MBS  should 
ooosttlt  •  cmiiBt  copy  of  10  C7R  2.714 
which  to  •vailabl*  ■!  tlM  CommiMion's 
Public  DocuHMBi  Roan,  tfw  Gafanan 
Buildim.  2120  L  Sbwl.  NW.. 
Wathinstoo,  DC  20555  and  at  the  local 
puUttc  dBcamaBt  foom  locatad  at  tha 
Govanunant  PtihWrationa  Sactioo,  Stata 
Library  of  PMmqrhrania.  Wafaiut  Straat 
and  Coounaawaalth  Avanoa,  Box  1601. 
Harriibuig,  Paonayhrania  1710S.  if  a 
laqiuaat  for  a  haaiing  or  padtion  far 
laava  to  interrana  ia  filad  by  tha  abova 
data,  tha  Comiwiaaioo  or  an  Atomic 
Safety  ami  Licanaing  Boaid.  dasignatad 
by  tha  Coouniaaian  or  by  tha  Qninnan 
of  the  Atomic  Safety  and  Licanaing 
Board  Panel,  vrill  tula  on  tha  requaat 
and/(v  petition:  and  tha  Sacratary  or  tha 
daaigni^  Atomic  Safrty  and  Licanaing 
Bond  will  iaaua  a  notica  irf  hearing  or 
an  appropriate  order. 
As  required  by  10  CFR  2.714.  a 

dtioi  for  laava  to  intarvana  shall  sat 
li  with  particularity  tha  intereet  of 
the  petitiooer  in  tha  proceeding,  and 
how  diat  interaat  may  be  affected  by  the 
rasuha  of  tha  proceeding.  Tha  petition 
should  specifically  aoq>lain  tha  reasons 
why  intervention  should  be  oennitted 
with  particular  rafeianoa  to  tne 
following  fectora:  (1)  The  nature  of  the 
petitioner's  right  under  tha  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner'a 
propOTty.  financial,  or  other  interest  in 
the  proceeding;  and  (3)  tha  possible 
efiisct  of  any  order  wdiich  may  be 
entered  in  the  proceeding  on  tha 
petitioner's  interest  The  petition  should 
also  identify  tha  specific  aapect(s)  of  the 
subject  matter  of  tna  proceeding  as  to 
which  patitiooar  wisoea  to  intervene. 
Any  peraon  who  has  filed  a  petition  for 
leeve  to  intervene  or  who  has  been 
admitted  aa  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prdieering  conferance  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  q>ecificity 
requirements  described  above. 

Not  later  than  IS  days  prior  to  the  first 
rriiearing  omference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
suppl«n«it  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
cootentiona  «^di  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
tha  issue  of  law  or  feet  to  be  raised  or 
controverted,  fat  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
baaes  of  tha  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
(pinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
refy  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  referenoea  to  thoee  specific 
sources  and  documents  of  which  the 
petitioner  ia  aware  and  on  which  the 
petitiooer  intanda  to  refy  to  eatablish 
those  fecta  or  ajmart  opinion.  Petitiooer 
must  provide  aumciant  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  iaaue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  aci^  of  the 
amendment  undw  consideration.  Tha 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  faila  to  file  such 
a  supplement  whidi  satisfiea  these 
requiraments  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  aa  a  party. 

Those  pennittBd  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Lmitations  in  the  order  granting  laava  to 
intervene,  and  have  the  oppostunity  to 
participate  folly  in  the  conduct  of  the 
nearing.  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinatioi  will  aarva  to  dacida 
when  the  hearing  is  held. 

If  the  final  determiaetion  is  that  tha 
amendment  requeat  involvea  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  unendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  ammdmmt 

A  request  for  a  hearing  or  a  petiticm 
for  leave  to  intervene  must  be  filed  ¥rith 
the  Secretary  of  the  Commission,  VS. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Brandi,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  tha  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  pramptfy  so  inform 
the  Commission  by  a  tolVfrea  telephone 
call  to  Western  Union  at  l-(800)  24»- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Regtster  notice.  A  copy  of 


the  petition  shook!  also  ba  sent  to  the 
Office  of  tiie  Generd  Counael,  VJS, 
Nuclear  Regulatory  Coramlasion, 
Washington,  DC  20555,  and  to  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  PoCts 
*  Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037,  attoroey  for  the 
Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  ameodad  petitions, 
supplemental  petitimis  and/or  reonests 
for  hearing  will  not  ba  antarlalnaa 
absent  a  determination  by  tha 
Commission,  tha  presiding  tMcar  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  raqueat 
should  be  granted  based  upon  a 
balancing  of  tha  fectora  qiedfiad  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  applicaticm  for 
amendment  dated  June  7, 1903,  which 
is  available  for  public  inqiactioo  at  tha 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Govemmant  PubUcations  Section, 
State  Library  of  Paimsylvania,  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601,  Harrisburg,  Pannsjdvanfe  17105. 

Dated  at  Rockvilla.  Maiyland.  this  2nd  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Harnan, 

Senior  Project  Manager.  Pro/ect  Otraetorote 
1-4.  Division  of  Reactor  PtojectM    UU,  Office 
of  Nuclear  Reactor  Regulatioa. 
(FR  Doc  93-18929  FUad  8-6-93;  8:45  am) 
BMJMa  COOK  TSSS  01  M 


SMALL  BUSINESS  ADMNISTRATION 

(Declaration  of  Oiaaatar  Laan  Area  tassa; 
AmdL«2I 

lilinoia;  Declaration  of  Dfaaatar  Loan 
Araa 

The  above-numbered  Declaration  fe 
hereby  amended  effective  July  27, 1093 
to  include  Greene  County  in  tha  Stata  of 
Illinois  as  a  disastw  araa  as  a  lasuh  of 
damages  cauaed  by  severe  storms  and 
flooding  beginning  mi  June  7, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  business  located 
in  contiguous  Morgan  Coimty.  Illinois 
may  be  filed  until  the  q;>ecified  date  at 
the  previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  cotmty  and  not  listed 
herein  have  been  pra^dousfy  dadared. 

The  economic  injury  nurobar  <rf 
Illinois  is  793200. 

All  other  information  remains  tha 
same,  i.e.,  the  termination  date  for  filing 
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•pplicatiaos  far  physical  damage  is 
SeptanlMr  Q.  1908  and  for  eoonomic 
injury  tha  daadlina  is  April  11. 1004. 

(Catalog  of  Padaral  DomMtic  Assistance 
Program  No*.  58002  and  59006) 

Datnd:  July  20. 1903. 
Atfr«dB.Md. 

Acting  AM$i$lont  Administrator  for  JXtaster 
Auigtanco. 

(PR  Doc  0»-1S033  FUad  8-6-03;  8:45  am] 


[Oadamion  el  Oiaaslsr  Loan  Araa  02663: 
Affldtl] 

Misoourl;  Doctaratlon  of  DISMtor  Loon 
Aroo 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  a 
Notice  firom  the  Federal  Emeraency 
Management  Agency  dated  July  21. 
1993  to  include  the  counties  of  Adair, 
Caldwell.  Johnson.  Livingston,  Macon, 
Pemiscot.  Pettis.  Putnam,  Scott,  and 
Scotland  in  the  State  of  Missouri  as  a 
disaster  area  as  a  resuh  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  28, 1993  and 
continuing. 

In  addinon.  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  pireviously  designated 
location:  Dunklin.  Mississippi.  New 
Madrid.  Schuyler.  Stoddard,  and 
Sullivan  Counties  in  Missouri; 
Mississippi  County  in  Arkansas;  and 
Dyer  and  Lake  Counties  in  Tennessee. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
hwein  have  been  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  7. 1993  and  for  economic 
injiuy  the  deadline  is  April  11, 1994. 

The  economic  injury  numbers  are 
793300  for  Missouri;  793700  for 
Arkansas;  and  795600  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  hfos.  59002  and  59008) 

Dated:  July  29, 1993. 
AlfiedLJadd. 

Acting  Asaistant  AdministTatorfor  Distatar 
At$i$tance. 

[FR  Doc  93-18934  Piled  8-6-03;  8:45  ami 


Small  Buoinooo  Stzo  Standards; 
Envkonmonlal  Sorvlcoa 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  interim  size  standard  of  $18.0 
million  in  average  annual  receipts 
established  by  the  Small  Business 
Administration  (SEA)  for 
Environmental  Services  under  Standard 
Industrial  (Classification  (SIC)  code  8744 
has  been  judicially  vacated. 

DATES:  This  Notice  applies  immediately 
to  all  procurement  requirements 
involving  environmental  services, 
including  all  those  for  which 
solidtatiiHis  have  been  issued  but  award 
has  not  been  made,  using  SIC  code  8744 
and  the  corresponding  $18.0  million 
size  standard  for  environmental  services 
thereimder. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ckiy  M.  Jackson.  ENractor,  Size 
Standards  Staff,  at  (202)  205-6618. 

SUPPt.EMENTARY  MFORMATION:  On 
January  13, 1993,  SBA  published  an 
interim  final  rule  in  the  Federal 
Register,  58  FR  4074,  that  esUbUshed  a 
size  standard  of  $18.0  million  in  average 
annual  receipts  for  Environmental 
Services.  SBA  determined 
Environmental  S«vices  to  be  an 
emerging  industry  which  the  current 
SIC  code  system  and  its  corresponding 
size  standards  did  not  adequately 
address.  As  such,  SBA  defined  a  new 
component  of  SIC  code  8744  to  be  the 
emerging  industry  of  Environmental 
Services  and  established  an  $18.0 
million  size  standard  for  it.  On  June  23, 
1993,  the  United  States  District  C^urt 
for  the  District  of  Columbia  held  that 
SBA's  publication  of  that  size  standard 
as  an  interim  final  rule  violated 
applicable  provisions  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  requiring  notice  and  public 
comment  as  part  of  an  agency's 
rulemaking  procedtves.  AnaJysas  Corp. 
V.  Bowles.  No.  93-0711,  slip  op.  (DJ).C. 
June  23. 1993).  Because  applic^Ie 
provisions  of  the  APA  were  not 
followed,  the  Court  vacated  the  $18.0 
million  size  standard.  Id.  at  10.  As  a 
result  of  this  decision,  the  $18.0  million 
size  standard  for  Environmental 
Services  under  SIC  code  8744  is  not  in 
effect. 

Dated:  July  IS.  1993. 
Erakia«B.Belhas. 
Administrator. 

(FR  Doc  93-18932  Piled  8-6-93;  8:45  am) 
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(Ucanae  No.  O7A7-O0S7] 

United  nnanelal  Roaoureao  Corp.; 
HIIng  of  an  Application  for  an 
Exomptlon  Undor  flogulatlon  107.903 
Governing  Conflicts  of  Intaraat 

Notice  is  hereby  given  that  United 
Financial  Resources  Corp.  (the 
Licensee),  7401  "F"  Street,  Omaha, 
Nebraska  68127,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act),  has 
filed  an  application  with  the  U.S.  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.903(b)  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR 
107.903(b)  (1993))  for  an  exemption 
from  the  provisions  of  the  dted 
Regulations. 

-Subject  to  SBA  approval,  the  Licensee 
proposes  to  provide  funds  to  an 
associate,  Ames  Avenue  Corporation  d/ 
b/a  Phil's  Foodway  (Ames),.  3030  Ames 
Avenue,  Omaha.  Nebraska  68111,  to  be 
used  for  working  capital. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903(b)  of 
the  Regulations  because  Mr.  Phil 
Morrison  is  a  director  of  the  Licensee's 
parent,  United-A.G.  Cooperative,  Inc.' 
(UAG)  which  owns  100%  of  the 
Licensee,  and  is  also  an  owner  of  Ames. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  400  3rd  Street. 
SW..  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Omaha,  Nebra»a. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  (Companies) 
Dated:  July  13. 1993. 
Wayne  S.  Foren. 

Associate  Administrator  for  Investment. 
[FR  Doc.  93-18931  Piled  8-6-93;  8:45  am] 
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DEPAfTTMENT  OF  TRANSPOFrTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  30, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49059 
Date  filed:  July  29, 1993 
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PartiM:  Mmiban  of  the  Intamational 
Air  TrasiqMrt  Asiodation 

Subiect: 
TCI  Rsm/P  0414  dated  ^lly  23, 1993: 
TCI  LoDghaul  Eiqiedited  Reset  i^l  to 

Proposed  Effective  Date:  Expedited 
September  1, 1993 

I>oci»(  Aftunber  49060 

Aif»/!/e(/:hily29.1993 

Parties:  Memben  of  the  International 

Air  Tran«p<vt  Assodation 
Sut^ect: 

TCI  Reaos/P  0415  dated  July  23. 1993 

TCl  Within  South  America  Expedited 
ReaoOTOl 
Proposed  Effective  Date:  Expedited 

September  1, 1993 

Docket  Number:  49061 

Dote^ed:  July  29, 1993 

Forties:  Members  of  the  International 

Air  Tran^Kvt  Association 
Subfect: 

TC12  Reso/P  1511  dated  June  29, 
1993  I 

MtA  Atlantic-Europe/Kfideast  Reso  r- 
1 

TC12  Reso/P  1512  dated  June  29, 
1993 

Mid  Atlantic-Europe  Resos  p-1  to  i^l2 

TC12  Resos/P  1513  dated  June  29. 
1993 

Mid  Atlantic-Mideast  Resos  r-13  to  r- 
22 
Proposed  Effective  Date:  October  1, 1993 
Docket  Number  49062 
DOte^ied:  July  29, 1993  | 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Mail  Vote  644 — ^Amend 

Rounding  Units  for  China 
Imposed  Effective  Date:  August  10, 

1993 

i3odce(Mun6er  49064  ^ 

Date  filed:  July  29, 1993 

Parties:  Members  of  the  International 

Air  Transport  Association    | 
Subfect: 
TCl  Reso/C  0249  dated  May  18. 1993 

n-i4 
TCl  Reso/C  0250  dated  May  18, 1993 

rS-f9 
TCl  to/from  USA/UST  Cargo  Resos 
Airline  Economic  Justifications; 
Tables— TCl  Rates  0065  dated  June 
11. 1993 
Proposed  Effective  Date:  August  1/ 

October  1. 1993 
PlqrllkT.Kaylar, 

Chief.  Aiciijnentafy  Service*  DMMon. 
(FR  Doc  93-18955  Filed  8-6-93;  8:45  ami 
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Nolio*  Of  AppUcattons  for  CartlflcalM 
of  PubNe  Convanlanc*  and  NMMsity 
and  Foraign  Air  Carrlar  Parmlla  Fllad 
Undar  Subpart  Q  During  Iha  Waak 
Ended  July  30, 1983 

The  following  Applications  for 
Certificates  of  Pubuc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Siibpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Confbnning  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49066 
Date  filed:  July  29, 1993 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  27, 1993 
Description:  Application  of  Lauda  Air 
S.p.A,  pursuant  to  Section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  a  point  or 
points  in  the  Republic  of  Italy  and  a 
point  or  points  in  the  United  States. 
PhylUsT.Kaylor, 

Chief,  Documentazy  Services  Division. 
[FR  Doc  93-18956  Filed  8-6-93;  8:45  ami 
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Federal  Aviation  Admlnlatration 

Racaipt  of  Noiaa  Compatibility 
Program  and  Raquaat  for  Raviaw, 
Capital  Cny  Airport,  Lanalng,  Ml 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTWN:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Capital  Qty  Airport  under 
the  provisions  of  title  I  of  the  Aviation 
Saf^  and  Noise  Abatement  ^ct  of  1979 
(Pub.  L.  9&-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  part  150  by 
Capital  Region  Airp<st  Authority.  This 
program  was  submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
Capital  Qty  Airport  were  in  compliance 
wfith  applicable  requirements  effective 


June  29, 1993.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  January  23. 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  noise 
compatibility  program  is  July  27, 1993. 
The  public  comment  periods  ends 
September  27, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ernest  P.  Gubry,  Commimity  Planner, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Capital  City 
Airport  which  will  be  approved  or 
disapproved  on  or  before  January  23, 
1994.  This  notice  also  annoimcec  the 
availability  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Rraulations  (FAR)  part  150, 
promulgated  piirsuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
rorth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Capital 
Qty  Airport,  effective  on  July  27, 1993. 
It  was  requested  that  the  FAA  review 
this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  pro^em  under  section 
104(b)  of  the  Act  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  January  23. 
1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150  $  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  propped  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  intnstate  or 
foreign  commerce,  or  be  reasonably 
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consistant  with  obtaining  the  goal  of 
ledudns  existing  noncompatibia  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interaated  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  refsrenoe  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Q>pies  of  the  noise 
exposxire  maps,  the  PAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Great  Lakes  Ragional  Office.  2300  East  Devon 

Avenue,  Dec  Plaines,  IL  60018. 
Fedoral  Aviation  Administration,  Detroit 

Airports  District  OfBoa,  Willow  Run 

Airport.  Bast.  8820  Bade  Road,  Belleville, 

Michigan  48111. 
Capital  RagkMi  Airport  Autbority,  Capital 

aty  Airport.  Lansing,  MI  48906. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  KOR  RJRTHER  mformatkm 
CONTACT. 

Issued  In  Bellevilla,  Michigan,  on  July  27. 
1993. 

DaaaCNlls. 

Managar.  D^roU  Aiiporta  District  Office,  FAA 
Greet  LoJcat  Repotu 

(FR  Doc  93-18958  Piled  8-8-93: 8:45  am] 
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RTCA,  kie.  Tachnical  ItenagenMnt 
CommlttM  Heating 

Pursuant  to  aectiMi  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463, 5  U.S.C.,  appendix  I),  notice 
is  hereby  given  for  RTCA  Technical 
Management  Committee  meeting  to  be 
held  August  27. 1993.  Meeting  place  to 
bedetnmined. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
Approve  summary  of  the  July  14, 
meeting;  (3)  Consider/approve:  (a) 
RTCA  Special  Committee  1S9  Minimum 
Aviation  System  Pvformance  Standards 
for  DGNSS  Instnunent  Approach 
Systems  Special  Categoty  1  (SCAT>1)  (b) 
RTCA  Special  Committee  159— Change 
1  to  DO-208,  Minimum  Operational 
Performance  Standards  for  Airborne 
Supplemental  Navigation  Equipment 
Using  Global  Positioning  System  (c) 
RTCA  Special  Committee  142-4X>- 
203A,  Minimum  Operational 
Performance  Standard  for  Mode  S 
Aiibome  Data  Link  Prooasaor  (d)  RTCA 
Special  Committee  169— Minimum 
Operational  Parformance  Standards  for 
ATC  Two-way  Data  Link 
Communlcatjona,  Draft  10;  (4)  Review 
status  of  Tadmical  Management 
Committee  restructuring  initiative;  (5) 


Review  status  of  RTCA  Special 
Committees:  (6)  Other  Business;  (7)  Date 
and  Place  of  next  meeting. 

Attendance  is  open  to  me  interested 
public  but  limited  to  space  available. 
VVith  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Waahington.  DC 
20036;  (202)  833-0339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  3, 
1993. 

)oyca  I.  GiOen. 

Designated  Officv. 

(FR  Doc  93-18961  FUed  8-«-«3: 8:45  am) 
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Issued  in  Washlngtoo,  DC.  on  August  3. 
1993. 

Joyce  J.  GUlMi. 

Designated  Officmt. 

(FR  Doc.  93-18960  Filed  6-6-93;  8:4S  am] 
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RTCA.  inc.  Spaelal  Committoa  165; 
MeaUng 

Minimum  Operational  Performance 
Standards  for  Aarmautical  Mobile 
Satellite  Services;  Tenth  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pxib. 
L.  92-463.  5  U.S.C.,  appendix  I),  notice 
is  hereby  given  iat  Special  Committee 
165  Meeting  to  be  held  August  11-13, 
1993,  in  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
Approval  of  the  summary  of  the  ninth 
meeting;  (3)  Woridng  Qroup  Reports:  (a) 
Equipment  Standards  Woridng  Croup 
(WG-1)  Report,  G))  Service  Performance 
Criteria  Working  Ooup  (WG-3)  Rep<Ht. 
(c)  Satellite  Voice  Communications 
Working  Group  (WG-5)  Report;  (4) 
Review  proposed  modifications  to  the 
AMSS  MOPS  (RTCA  Document  No. 
DO-210);  (5)  Review  proposed  final 
draft  of  the  document  "Guidelines  on 
AMS(R)S  Voice  Implementation  and 
Utilization,  (lliia  is  referred  to  by  WG- 
5  as  "Ralph-Third  Draft");  (6) 
Assignment  of  tasks/review  plans  for 
futiire  wori^  (7)  Other  Business;  (8)  Date 
and  Place  of  next  meeting. 

Attendance  is  open  to  me  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  presoit  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020.  Waahington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  ptid>lic  mav  present  a  written 
statement  to  the  committee  at  any  time. 


RTCA,  Inc.  Taak  Forea  2  Maallng 

Ihirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.  L. 
92-463,  5  U.S.G.  Appendix  I),  notice  is 
hereby  given  for  RTCA  Task  Force  2 
meeting  to  be  held  August  17, 1093,  at 
the  Software  Productivity  Conaortium 
(SPC).  2214  Rock  HiU  Road.  Hemdon, 
Virginia. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
Presentation  by  Co-Chairman  from  each 
working  group:  (a)  0|>erational 
requirements,  (b)  Institutional  issues,  (c) 
Technology  choices  and  opportunities; 
(3)  Break  at  10:30  a.m.;  (4)  Separate  but 
Concurrent  Woridng  Group 
Deliberations;  (5)  Task  Force  2  Plenary 
Discussion;  (6)  Meeting  Siunmary. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
Mrishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140,  Connecticut  Avenue, 
NW..  Suite  1020,  Waahington,  DC 
20036,  (202)  833-«339.  Any  member  of 
the  public  may  present  a  wrritten 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  August  3, 
1993. 

Joyce  J.  Gillen. 

Designated  Officer. 

[FR  Doc  93-18959  Piled  8-6-03: 8:45  am] 
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Notice  Of  intent  To  Rula  on  Application 
To  Impoaa  and  Uaa  tha  Ravanua  From 
a  Pasaangar  Facility  Charga  (PFC)  at 
Naw  Hanovar  International  Airport, 
Wilmington,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  intoit  to  rula  on 

application. 

StMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impoae  and  use  the 
revenue  from  a  PFC  at  New  Hanover 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Htle 
DC  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
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101-508)  and  put  158  of  ths  FlMleral 
Aviation  RegulatioDS  (14  CFR  put  158). 
DATIS:  Cominants  must  be  received  on 
or  before  September  8. 1993. 
MOom.WtM.  ConmMnts  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1680  Phoenix  Parimray,  suite  101. 
Atlanta.  Georgia  30349. 

In  addition,  one  copy  of  any 
comments  sulmitted  to  the  FAA  must 
be  mailed  or  delivered  to  Robert ). 
Kemp,  Airport  Director,  New  Hanover 
International  Airport.  1740  Airport 
Boulevard.  Wihnii^on.  NC  28405. 

Air  carriers  and  nreign  air  carriers 
may  submit  copies  of  vnitten  comments 
previously  provided  to  the  New 
Hanover  International  Airpwt  under 
§158.23  of  part  158. 
ran  RJRTMCR  MFOMIATION  CONTACT: 
Walter  Bauer,  Program  Manager,  Atlanta 
Airports  District  OfBce,  1680  Phoenix 
Parkway,  suite  101,  Atlanta,  Georgia, 
30349,  telephone  (404)  994-5306.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLOICNTARV  MFOMIATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  &om  a  PFC  at  New 
Hanover  International  Airport  under  the 
provisions  of  the  Aviation  Safisty  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
RecondliaUon  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  30, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
New  Hanover  International  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  than  November  3, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  elective  date: 
January  2. 1994. 

Proposed  charge  expiration  date:  June 
30. 1997. 

Total  estimated  PFC  revenue: 
$1,505,000. 

Brief  description  of  proposed  projects: 

Recover  local  participation  on  four 

existing  AIP  projects  I 

Study  to  define  land/easement 

acquisition  needs 
Land  acquisition  (phase  I) 
Taxiway  B  extension  and  widening 
Taxiway  lighting  systems  rehabilitation 
AcquisitiaD  of  ramp  sweeper 
Install  vertical  guidance  slope 

indicator^-nmway  35 


Reconstruct  taxiways  A  and  H  and 

taxiway  connectors  to  runway  17/35 
Construct  taxiway  connectors  to  runway 

6/24 
Construct  taxiway  connectors  to  nmway 

17/35 
Fencing  and  security  road  construction 
Airport  Master  Plan  update 

Oass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  air 
taxi/commerdal  operators  filing  FAA 
Form  1800-31  enplaning  leas  than  150 
passengers  per  yeer  at  New  Hanover 
International  Airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
MFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  New 
Hanover  International  Airport. 

Issued  in  Atlanta,  Georgia,  on  August  2, 
1993. 

StoplMDA.Brill. 

Manager.  Airports  Division  Southern  Bepon. 
(FR  Doc.  93-18957  Filed  8-6-93;  8:45  ami 
iHJJNO  coot  4t1»-1S-M 


F«d«ral  Highway  Adminlatrstlon 

EnvirorMnwital  Impact  Statement; 
Chesapeake,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  environmental  impact  statement  will 
be  prepared  for  a  proposed  highway 
project  in  Chesapeake.  Virginia. 
FOR  FURTHER  MFORMATION  CONTACT: 
Allen  Masuda,  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045,  Telephcme  804/771-2380. 
SUPPI^MENTARY  MFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to  widen 
existing  Route  17— George  Washington 
Highway  in  Chesapeake,  Virginia.  The 
proposed  project  would  involve 
construction  of  a  multi-lane,  urban 
arterial  in  the  western  portion  of 
Chesapeake.  Virginia.  The  southern 
terminus  is  at  the  Virginia-North 
Carolina  state  line  vnth  the  northern 
terminus  at  the  intersection  of  Route  17 
and  Route  104 — Dominion  Boulevard. 
The  length  of  the  proposed  project 


ranges  from  9.8  miles  to  12.5  miles, 
depending  on  the  altemalivf 
Development  of  the  ^luposed  project  is 
considered  necessary  to  provide  for 
efficient  movement  of  both  existing  and 
projected  traffic  and  provide  relief  to 
safety  deficiendea  experienced  along 
existing  Route  17. 

Alternatives  imder  consideration 
include:  (1)  Taking  no  action  (no  build); 
(2)  transportation  system  management 
(improvement  to  existing  roadway 
network):  (3)  mass  transit:  and  (4) 
various  build  alternatives  on  both 
existing  and  new  location.  The  build 
alternatives  will  incorporate  variations 
of  vertical  and  horizontal  grade 
alignments. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  private  organizations,  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  scoping  process  is 
anticipated  to  begin  in  the  late  Simimer 
or  early  Fall  of  1993.  A  public 
informational  meeting  and  a  public 
hearing  will  be  held  in  the  futiire. 
Public  notice  will  be  ^ven  indicating 
the  time  and  place  of  the  meetings  and 
hearing.  The  Draft  HS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally  assisted 
programs  and  projects  apply  to  this  project.) 

Issued  on:  August  2. 1993. 
Allen  Masuda, 

District  Engineer,  Richmond,  Virginia. 
[FR  Doc  93-19036  Filed  S-6-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
RequiremenU  Subrnttted  to  0MB  for 
Review 

August  2, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
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submis^ionts)  may  be  obtained  by 
calling  the  Tieasury  Bureau  Cleernnct 
Officer  listed.  ComiiitMiia  iwuttr aing  this 
infonnation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Departmental  Offioea/Finandal  Crimes 
EnfiMcement  Network  (FinCEN) 

QIMB  Number:  1505-4)137 

Forni  Number  TD  F  90.22.45 

TVpe  of  Review:  Extension 

Titie:  FinCEN  Access  Identification 
Form 

Description:  This  collection  will  be  used 
to  ensure  that  confidential  law 
enforcement  information  is  provided 
onlv  to  authorized  officials  of  state 
and  local  law  enforcement  agencies. 
The  collected  infonnation  will  allow 
identities  to  be  efficiently  verified. 


Respondents:  State  or  local  governments 
Estimated  Number  of  Respondents:  250 
Estimated  Burden  Hours  Per  Response- 

iu  Oiin  kites 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  43 

hours 

OMB  Number:  1505-0139 
Form  Number:  TD  F  90-22.44 
Type  of  Review:  Extension 
Title:  Request  for  Query/ Analysis 
Description:  This  form  allows  the 
efficient  intake  of  requests  for 
investigative  support  sent  to  the 
Financial  Crimes  Enforcement 
Networic  (FinCen)  by  Federal,  State 
and  local  law  enfcxcement.  The 
infonnation  will  provide  the 
information  necessary  to  determine 
the  lawful  parameters  of  data  base 
searches  in  response  to  the  requests. 
Respondents:  State  or  local 
governments,  Federal  agencies  or 
employees 


tsumated  Number  of  Respondents: 
4.800 

Estimated  Burdfr  Suurs  Per  Response: 
30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
2,400  hours 

Clearance  Officer:  Lois  K.  Holland,  (202) 
622-1563.  Departmental  Offices, 
Room  3171.  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUuid. 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  93-18963  Filed  8-6-93;  8:45  am] 
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L  94-406)  5  aS£.  S52b(a)(3).         i 


FEOeUL  DOOCrr  MSURANCC 
CORPORA-nON 

Notio*  of  a  Mattar  To  Bo  Withdrawn 
From  Consideration  at  an  Agency 
Meeting 

Pursuant  to  the  provisians  of  the 
"  Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  will  be  withdrawn  from 
the  ag«ida  for  consideration  at  the  oper 
meeting  of  the  Board  of  Directcvs  of  the 
Federal  Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  August  10, 1993,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W..  Washington.  DC: 

Msmurandum  and  resolution  re:  Payment 
of  claims  arising  from  severance  pay  or 
"golden  parachute"  agreements  of  failed 
banks  where  employment  has  been 
terminated  after  oank  btiluie.  j 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  &cecutive 
Secretary  of  the  Corporation,  at  (202) 
899-6757. 

Dated:  August  5, 1993.  j 

Federal  Deposit  Insurance  Corporation. 
HoylaL,  ■ohiinop, 
Executive  Secretary. 

[FR  Doa  93-19168  Filed  8-5-93:  2:29  pm) 
aUMQ  COM  fln4-«-« 

NUCLEAR  REGULATORY  COMMISSION 

DATES:  Weeks  of  August  9, 16,  23,  and 
30, 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSIOEREO: 
WaekofAiigiial9 

Wednesday.  August  11 

2K)0p.m. 

Briefing  on  Strategic  Informadon 
Technology  Plan  (Public  Meeting) 

(Contact:  Fran  Goldberg,  301-492*7216) 
3:30  pjn. 


UMI 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Weak  of  Augnst  IS— Tantatlva 

Thursday,  August  19 

11:30  a.m. 
AfBrmatJoa/DJaciiseion  and  Vote  (Public 
Meeting)  (if  needed) 

Weak  at  Aagal  t^-Tm»a»tn 

Wednesday.  August  25 

3:30p.m. 
Amimation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  AagiMl  W— Taatativa 

Tuesday.  August  31 

10:00  a.m. 

Briefing  on  NRG  Research  Program  on 
Aging  (Public  Meeting) 

(Contact:  John  Craig,  301-492-3850) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

AOOmONAL  INFORMATION:  "Briefing  on 
Status  of  Part  100  Rule  Change  and 
Proposed  Update  on  Source  Term  and 
Related  Issues"  scheduled  for  August  2, 
was  held  on  August  3. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— {301}  504-1292. 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
William  Hill,  (301)  504-1661. 

Dated:  August  4, 1993. 
William  M.  Hill.  Jr., 

S£Cy  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  93-19170  Filed  8-S-93: 8:45  am) 

aajjNG  cooc  7sto-ei-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  9, 1993. 

An  open  meeting  will  be  held  on 
Wednesday,  August  11, 1993.  at  10:00 


a.m.  A  closed  meeting  wiD  be  held  od 
Thursday.  August  12. 1993,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  i^erest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
OHnmission.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and(lO)  and 
17  C:FR  200.402(a)(4),  (8).  OKD  and  (10). 
permit  consideration  of  the  acfaediiled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
August  11, 1993,  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  Issue  a  release 
that  will  approve  amendments  to  the  net 
capital  rule,  Rule  15c-3-1  under  the 
Securities  Exchange  Act  of  1934,  to  make  the 
rule  applicable  to  certain  specialists  that  are 
currently  exempt  from  the  rule  and  generally 
exempt  such  specialists  from  the  rule's 
haircut  and  undue  concentration  deductions. 
For  further  information,  please  contact 
Michael  A.  Macchiaroli  at  (202)  272-2904. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
August  11,  993.  at  10:00  a.m.,  wrill  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at (202)  272-2400. 

Dated:  August  3. 1993. 
Jooathan  G.  Katz, 
Secretary. 

(FR  Doc.  93-19169  Filed  8-S-93;  2:29  pm] 
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Corrections 


This  MClion  of  the  FEDERAL  REGISTER 
contains  •dtofW  oorrKtions  of  pravkxjsly 
publWi^  PraaiitonlW.  Rule,  PropoMd  Rul«, 
and  NoNc*  documenli.  ThsM  corrections  are 
prepared  by  Vw  OfRoa  of  tha  Federal 
RegHtaf.  Agency  prepared  corrections  are 
Issusd  as  signed  documents  and  appear  In 
the  approprtato  documsnt  catagoriea 
elseiMhere  In  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPwt1 

nnal  Ruto  and  Rul«  AiiMmfaiwnts 
CoHMming  Composition  of  Various 
Salf-Ragulatory  Organization 
Qovaming  Boards  and  Major 
Disciplinary  Commlttsaa 

Correction 

In  rule  document  93-16525  beginning 
on  page  37644  in  the  issue  of  Tuesday, 
July  13, 1993,  on  page  37644  in  the  third 
column,  under  the  DATES  caption,  in  the 
second  paragraph,  the  last  sentence 
should  read:  "Each  SRO  must  comply 


with  §  1.64  (b)(2)  and  (3)  as  of  the  date 
of  its  next  governing  board  election." 
aiLUNa  cooe  isoMi<o 


DEPARTMENT  OF  TRANSPORTATION 
Fsdaral  Aviation  Administration. 
14CFRPaft39 

[Docks!  No.  93-NM-28-AD] 

Alrworthinsss  DIrsetivss;  Fokksr 
Modal  F28  Martt  0100  Sariss  Airplanes 

Conection 

In  proposed  rule  doounent  93-18419 
beginning  on  page  41210  in  the  issue  of 
Tuesday.  August  3, 1993,  make  the 
following  corrections: 

1.  On  page  41210,  in  the  first  column, 
the  Docket  Number  appearing  in  the 
heading  of  the  document  should  read  as 
set  forth  above. 

2.  On  the  same  page,  in  the  second 
column,  under  the  ADDRESSES  caption, 
in  the  first  paragraph,  in  the  fifth  and 
sixth  lines  "Docket  No.  93-NM-28-D" 
should  read  "Docket  No.  93-NM-28- 
AD". 


Fedsral  Sogiatar 
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3.  On  the  same  page,  in  the  same 
column,  under  the  FOR  FURTHER 
MFORMATKM  CONTACT  caption,  in  the 
third  line  "ANM-13"  should  read 
"ANM-113". 

4.  On  the  same  page,  in  the  third 
column,  in  the  first  hill  paragraph,  in 
the  seventh  line,  "Docket  Number  93- 
NM-28-D"  should  read  "Docket  Number 
93-NM-28-AD". 

5.  On  the  same  page,  in  the  same 
column,  under  the  heading  Availability 
of  NPRMs.  in  the  fourth  line,  "ANM-03" 
should  read  "ANM-103"  and  in  the  fifth 
line  "93-NM-28-D"  should  read  "93- 
NM-28-AD". 

139.13    [Corrected] 

6.  On  page  41211,  in  the  second 
column,  in  8  39.13,  the  airworthine.s8 
directive  heading  should  read  "Fokker: 
Docket  93-NM-28-AD". 

7.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b),  in  the  5th  and 
11th  lines  "ANM-13"  should  read 
"ANM-113". 

8.  On  the  same  page,  in  the  same 
column,  in  the  "Note"  following 
paragraph  (b),  in  the  last  line,  "ANM- 
13"  should  read  "ANM-113". 

BIUINO  C00€  1SOM1-0 
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Part  II 


Federal  Trade 
Commission 


16  CFR  Part  308 

Trade  Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  off  1992;  Rule 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Pwt  30t  { 

Trade  RegutaUon  Rule  Purtuenl  to  the 
Telephone  Dledoeure  and  DIepute 
ReeolullonAclof1992 

AOCNCY:  Federal  Trade  Commission. 
ACTION:  Final  trade  regulation  rule. 


UMI 


f:  The  Federal  Trade 

Commission  issues  its  final  Rule 
pursuant  to  the  Telephone  Disclosiue 
and  Dispute  Resolution  Act  of  1992 
("TDDRA"  or  "the  Act").  Titles  n  and 
in  of  the  TDDRA  directed  the  Federal 
Trade  Commission  ("FTC"  or 
"Commission")  to  prescribe  regulations, 
within  270  days  of  enactment  on 
October  28. 1992,  governing  the 
advertising  and  operation  of  pay-per- 
call  services,  as  well  as  billing  and 
collection  procedures  for  such  services. 
EFFECTIVE  DATE:  The  Rule  will  become 
effective  on  November  1. 1993. 
A00RE88:  Requests  for  copies  of  the  Rule 
and  the  Statement  of  Basis  and  Purpose 
should  be  sent  to  Public  Reference 
Branch,  Room  130,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580. 

FOR  FURTNER  MFORMA^DON  COMT  ACT: 
Division  of  Marketing  Practices:  David 
Torok  (202)  326-3140.  Carol  Jennings 
(202)  32&-3010.  or  Heather  McDowell 
(202)  326-3356;  Division  of  Advertising 
Practices:  Mary  Koelbel  Engle  (202) 
326-3161.  or  Marianne  Kastriner  (202) 
326-3165;  Division  of  Credit  Practices: 
Ronald  Isaac  (202)  326-3231,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

SUPPLEMENTARY  MFORMATION:  The  Rule: 
(1)  Sets  forth  disclosures  that  must  be 
included  in  advertisements  for  pay-per- 
call  services  (including  the  cost  of  the 
call,  the  odds  of  winning  a  sweepstakes, 
non-affiliation  with  the  Federal 
government,  and  parental  permission 
for  those  under  18),  as  well  as  certain 
standards  for  ensuring  that  these 
disclosures  are  "clear  and 
conspicuous":  (2)  requires,  for  all  pay- 
per-call  services  costing  more  than 
$2.00,  a  prsambla  containing  certain 
specified  information;  (3)  prohibits  pay- 
per-call  programs,  and  advertisements 
for  such  programs,  that  are  directed  to 
children  under  12;  (4)  prohibits 
charging  callers  to  pay-per-call  services 
if  they  hang  up  prior  to  three  seconds 
after  ■  signal  or  tone  indicating  the  end 
of  the  required  preamble;  (5)  prohibits 
the  iise  of  800  or  other  toll-free  numbers 
for  providing  pay-per-call  services:  (6) 
prohibits  the  use  of  electronic  tones  that 


can  automatically  dial  a  pay-per-call 
number,  (7)  requires  certain  disclosures 
for  bilUng  statements  for  pay-per-call 
services;  and  (8)  sets  forth  procedures 
for  the  correction  of  billing  errors  for 
telephone-billed  purchases. 

Statement  of  Basis  and  Piupoaa 

/.  Introduction 

Congress  enacted  the  TDDRA,  Pub.  L. 
102-556.  to  curtail  certain  unfair  and 
deceptive  practices  engaged  in  by  some 
pay-per-call  businesses,  and  to 
encourage  the  continued  growth  of  the 
legitimate  pay-per-call  industry.^  Title  I 
of  the  Act »  directs  the  Federal 
Communications  Commission  ("FCC") 
to  enact  regulations  defining  the 
obligations  of  common  carriers  with 
respect  to  the  provision  of  pay-per-call 
services.3  Title  II  of  the  Act*  directs  the 
FTC  to  enact  regulations  governing  the 
advertising  and  operation  of  pay-per- 
call  services.  It  requires  that  certain 
disclosures  appear  in  all  advertising  for 
such  services  and  in  preambles  to  pay- 
per-call  programs.  Moreover,  it  prohibits 
pay-per-call  providers  from  engaging  in 
certain  practices,  such  as  directing  their 
services  to  children  under  the  age  of  12. 
In  addition,  the  Act  authorizes  the 
Commission  to  prescribe  other 
regulations  it  deems  necessary  to 
prevent  abusive  practices  in  this 
industry  or  to  prevent  evasion  of  these 
requirements.  Title  UI  of  the  TDDRA  » 
directs  the  FTC  to  prescribe  regulations 
establishing  procedures  for  the 
correction  of  billing  errors  with  respect 
to  telephone-billed  purchases.  The  Act 
grants  the  Commission  limited 
jurisdiction  over  common  carriers  for 
purposes  of  this  Rule."  Finally,  the  Act 
provides  that  for  enforcement  purposes, 
the  Rule  promulgated  by  the  FfC  will 
be  treated  as  a  rule  issued  under 
§  18(a)(1)(B).  and  enforced  pursuant  to 
section  5,  of  the  FTC  Act.' 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  ("NPR")  in  the 
Federal  Register  on  March  10, 1993,a 


>  15  U.S.C  570t(b). 
>47  U.S.C  228. 

>  Tha  FCC  published  iu  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry  at  58  FR 14371 
(March  17, 1993). 

« 15  U.S.C  5711-14. 

•  15  U.S.C  5721-24. 

•  In  general,  coounon  carriers  are  not  subject  to 
the  jurisdiction  of  tha  FTC  Act  15  U.S.C  45(aM2). 

'  15  use.  57a(aMlXB);  15  U.S.C  45. 

•  5S  FR  13370.  The  record  of  this  proceeding  has 
been  designated  by  the  number  R311001.  The 
record  contains  the  following  three  categories  of 
documents:  Category  A  includes  Federal  Ragiilar 
notices  and  notificatioiu  concerning  the  public 
«rorkshop  conbrence:  Category  D  includes 
cominenu  filed  in  response  to  the  NFK  and 
Category  L  includes  the  transcripts  of  the  public 
woriuhop  conference. 


and  a  30-day  comment  period  closed  on 
April  9, 1993.  Comments  were  received 
from  99  companies,  organizations, 
governmental  entities,  and  individuals. 

Seven  commenters  represent  state  and 
local  government  agencies.  These 
include:  The  Telecommunications 
Subcommittee  of  the  Consumer 
Protection  Committee  of  the  National 
Association  of  Attorneys  General 
("NAAG")  (members  of  the 
Subcommittee  include  the  Attorneys 
General  of  Arizona.  California, 
Connecticut,  Florida,  Illinois,  Iowa, 
Kansas,  Maine.  Minnesota.  New  Jersey. 
New  Mexico.  New  York.  Pennsylvania. 
Tennessee.  Vermont,  Washington.  West 
Virginia,  and  Wisconsin);  the  National 
Association  of  Consumer  Agency 
Administrators  ("NACAA");  the 
National  Association  of  Regulatory 
Utility  Commissioners  ("NARUC"):  the 
California  Public  Utilities  Commission 
("CAPUC");  the  New  York  State 
Department  of  Public  Service 
("NYDPS");  the  National  Association  of 
State  Utility  Consumer  Advocates 
("NASUCA");  and  the  Attorney  General 
for  the  State  of  North  Carolina  (the  latter 
two  both  joining  the  comments  of 
NAAG).  One  Federal  agency,  the  U.S. 
Postal  Service  ("USPS"),  submitted 
comments. 

Three  public  interest  organizations 
filed  comments:  Consumer  Action 
("CA");  the  National  Consumers  League 
("NCL");  and  (jointly)  the  Center  for 
Media  Education  and  the  National  PTA 
("CME").  Thirteen  common  carriers,  or 
associations  representing  common 
carriers,  filed  comments:  American 
Telephone  and  Telegraph  Company 
("AT&T");  the  Ameritech  Operating 
Companies  ("Ameritech");  the  Bell 
Atlantic  Telephone  Companies  ("Bell 
Atlantic"):  BtUSouth 
Telecommunications.  Inc. 
("BellSouth");  GTE  Service  Corporation 
("GTE");  MCI  Telecommunications 
Corporation  ("MQ");  the  National 
Telephone  Cooperative  Association 
("NTCA");  NYNEX  Telephone 
Companies  ("NYNEX");  Pilgrim 
Telephone.  Inc.  ("Pilgrim"); 
Southwestern  Bell  Telephone  Company 
("Southwestern"):  Sprint  Corporation 
("Sprint");  US  West.  Inc.  ("US  West") 
and  the  United  States  Telephone 
Association  ("USTA"). 

Fifty-five  information  providers,  and 
associations  representing  information 
providers,  service  bureaus  and  other 
related  businesses,  filed  15  discrete 
comments.  Forty-one  information 
providers  (collectively  referred  to  as 
"Fun  Lines")  filed  identical  copies  of 
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the  same  comiii«it.*  The  other  14 
comments  from  this  sector  of  the 
industry  came  from  the  following 
parties:  The  Association  of  Information 
Providers  of  New  York  and  Info  Access, 
tec.  (filing  jointly)  ("AIP");  Call 
Interactive:  Cox  Enterprises.  Inc. 
("Cox"):  ICN  CorporaUon  ("INC);  the 
Information  Industry  Association 
("UA"):  the  Interactive  Information 
Services  Council  ("nSC");  Meganews: 
Money  Minds,  the  National  Association 
for  Information  Services  ("NAIS");io 
New  Insights.  Inc.  ("NH");  Phone 
Programs,  Inc.  ("PPI");  The  Suarez 
Corporation  ("Suarez");  Tele- 
Publishujg,  Inc.  ('TPI");  and  USA 
Today  Information  Center  ("USA 
Today"). 

Three  (nganizations  representing 
advertising  interests  filed  comments:  the 
American  Advertising  Federation 
("AAF");  the  American  Assodaticm  of 
Advertising  Agencies,  bic.  ("AAAA"); 
and  the  Association  of  National-- 
Advertisers,  Inc.  ("ANA")."  Two 
companies  that  provide  third-party 
(non-common  carrier)  billing  services 
forpay-per-call  services.  International 
Telemedia  Associates.  Inc.  ("ITA")  and 
VRS  Billing  Systems,  toe  ("VRS").  filed 
comments. 

Others  filing  comments  inchided 
three  individiMl  consumers  (Alberta 
Buschmann.  Marie  Stevens,  and  Brad  S. 
Paricer)  and  the  following  12 
organizations  or  companies: 
Amalgamated  MegaCorp 
("Amalgamated"):  the  American  Society 

■Pun  Ubm,  Inc.,  A  Panonal  Enooontar.  Inc., 
Advancad  Gateway*,  Advancad  Talaccm  Sarvioaa. 
Inc.  AIbmic  Conununicationt,  Amarican 
IntaniatioQal  Commimicatiowi,  Cliasa  Cooipaniaa, 
ConuBNat  Inc..  ConnacTac  OuporaUon.  DoUm 
EnlarpriMa,  Ud..  Diuango  Anociaiaa.  Fonaa.  Inc., 
Giflaphona,  Inc.,  Halo  Conununicatioas. 
IndapandanI  Entartainmant  Gnnip,  Jamastown 
Entartainmanl,  Inc,  Jartal.  Inc.,  Kaoi 
Coauamiicaikias,  Kiiiyl  Cammiinicatiana,  LO/AO 
CaniMinicatiau,  NaUonal  AutomobUa  Data 
Sarvtoa^Natknal  Caaununlcatiofu  Taan,  National 
Nalwarfc.  Inc.,  Maw  Madia  Tdacanununicatioas, 
Inc.,  Noithwaal  Navada  Taloo,  Pacific  Talaconnact, 
Inc,  Raal  Paopla,  Ltd..  Rjrdar  Commonicaliona.  Inc, 
Saaacapa  Pnductiana.  SinTai  Cttnoinnicatiana. 
Sourca  Canunanicaliaaa,  Talk  Show,  Inc, 
TaladMiga  Audio  Nalwork.  Talachvga  Support 
SytlaiM,  Hw  Advanlaga  Gfoup.  Inc..  Tba 
ScanlKMrd,  bic,  TVTV,  Twalva  Signs  Jnc.  Uni- 
Acoaaa  Coapany,  Worthingtan  Voica  Sarvicas.  Inc. 
and  123  Conmunicaticaa. 

>«NAIS  alio  filad  with  the  FTC  a  copy  of  its 
coBHMDts  filadte  ttia  POC  nilaouking  punoant  to 
the  TDDRA.  (PCX;  In  tha  Matfar  of  PoUdaa  and 
Rules  Implaaaenting  the  Talaphone  Diadoauia  and 
Dispute  Resohitioa  Act,  OC  Dockal  No.  93-22.  RM 
7990.)  These  conunants  wrara  appamied  to  the  NAIS 

••  Y  srtrliHnn  In  thsii  iimimsiiIi  fflud  Juilua  Urn 
Sfrdaywiawt  period.  AAAA  awl  ANA 
•ddMaaad  laOats  to  each  oflhe  r 
prior  to  poblioaliaa  of  liM  NPR. 
ooatasofllHaaiana 
piibUcn 
response  to  the  NPR. 


of  Travel  AgenU.  toe.  ("ASTA");  Capital 
aties/ABC.  toe.  ("ABC');  the  Children's 
Advertising  Review  Unit  of  the  Council 
of  Better  Business  Bureaus,  toe. 
("CARU"):  the  Direct  Marketing 
Association  ("DMA");  Grocery 
manufecturers  of  America,  toe. 
("GMA");  KeUogg  Company  ("Kellogg"); 
the  National  tofomerdal  Marketing 
Association  ("NIMA") ;  the  Newspaper 
Association  of  America  ("NAA");  the 
Promotion  Marketing  Association  of 
America,  tac.  ("PMA");  Summit 
Telecommunications  Corporation 
("Summit");  and  the  Yellow  Pages 
Publishers  Associations  ("YPPA"). 

On  April  22  and  23, 1993, 
Commission  staff  conducted  a  public 
workshop  conference  at  the  FTC 
headquarters.  Those  interested  parties 
wishing  to  participate  in  the  Conference 
were  required  to  notify  Commission 
staff  by  March  25, 1993.  Commission 
staff  were  able  to  include  all  parties  that 
gave  timely  notice  of  interest  in 
partidpattog.  Participants  induded: 
AAAA.  AAF,  AIP,  ANA,  ATAT,  CARU, 
CME.  GMA.  ICN,  HA,  DSC,  ITA.  MQ, 
NAAG,  NACAA,  NAIS,  NARUC.  NCL, 
Pilgrim.  PPI,  TPI.  and  USTA.  Howard 
Bellman  served  as  a  conference 
fadlitator.i>  Partidpants  discussed 
various  aspects  of  the  proposed 
regulations,  including  pay-per-call 
service  standards,  advertising 
requirements,  and  procedures  for  the 
resolution  of  billing  disputes.  They 
addressed  each  other's  comments  and 
questions  and  responded  to  questions 
from  FTC  staff  members.  The  conference 
was  open  to  the  public,  and  comments 
from  members  of  the  public  were 
invited  each  day.  Mr.  Blake  Barker,  of 
USA  Today — Gannett  Company, 
addressed  the  conference  on  both  days 
during  the  pubUc  paitidpation  segment. 
The  entire  proceeding  was  transcribed 
and  the  transcript  was  placed  on  the 
public  record.13 

n.  The  Rule 

A.  Section  308.2:  Definitions 

The  proposed  rule  defined  the 
following  terms:  Bona  fide  educational 
service.  Commission,  pay-per-call 
services,  person,  presubscription  or 
comparable  arrangement,  program- 
length  commerdal,  provider  of  pay-per- 
call  services,  reasonably  undwstandable 
volume,  slow  and  deliberate  manner. 


•spntofdM 


»Mr.  Bellman  is  a  mediator  from  Madison, 
Wiaoonain.  HU  caaes  have  inchided  mediatiaas  of 
state  aMi  tsderal  pubUc  policy  isauaa. 

I* RaCsrences  to  the  conference  transcript  are 
died  aa  ~Tr."  followed  by  the  appiopriala  p^e 
designatioii.  Refaranoas  to  coounaals  are  cited  as 
"Comment  (public  record  conunant  number)  (name 
of  conunenter)  at  (page  numbar)." 


and  sweepstakes.  *4  The  Commission 
sought  comment  as  to  whether  these 
definitions  ware  dear,  meaningful,  and 
aporopriate.iB 

ui  the  final  Rule,  the  Commission  has 
modified  the  definitions  of  three  of 
these  terms:  Bona  fide  educational 
service  (§  308.2(a));  presubscription  or 
comparable  arrangement  (§  308.2(e)): 
and  provider  of  pay-per-call  services 
(§  308.2(g)).  to  addition,  the 
Commission  has  added  a  definition  of 
the  term  "service  bureau"  (S  30a.2(i)). 
since  it  has  determined  that  service 
bureeus  should  bear  some  liability  for 
violations  of  the  Rule  by  pay-per-call 
services  using  their  call  processing 
facilities.  All  other  definitions  have 
been  adopted  in  the  final  Rule  without 
change. 

1.  Section  308.2(a):  Definition  of  "Bona 
Fide  Educational  Service" 

The  oroposed  rule  in  §  308.2(a) 
defined  the  term  "bona  fide  educational 
service"  to  be  any  pay-per-call  service 
that  provides  information  or  instruction 
relating  to  education,  subjects  of 
academic  study,  or  other  related  areas  of 
school  study.  Tlie  term  describes  the 
one  statutorily-permitted  exception  to 
the  prohibition  against  pay-per-call 
services  directed  to  children  under  the 
age  of  12  and  advertisements  for  such 
services.  The  proposed  rule  defined 
such  services  solely  in  terms  of  the 
content  of  the  pay-per-call  service  itself 
without  refisrenoe  to  the  party  offiaring 
the  service. 

In  the  NPR,  the  Commission  asked 
spedfically  whether  the  proposed 
definition  was  suffidenlly  narrow  so  as 
not  to  allow  the  exception  to  swallow 
the  rule.  The  Commission  also  asked 
whethw  the  definition  should  include 
an  additional  requirement  concerning 
the  nature  of  the  party  offering  the  pay- 
per-call  service  and,  if  so,  what 
requirement  should  be  used  to  indude 
only  those  providers  with  a  legitimate 
connection  to  education.  Finally,  the 
Commission  asked  whether  another 
approach  to  defining  the  term  "bona 
fide  educational  service"  would  be  more 
useful.'"  Responsive  comments  were 
sharply  divided.  Some  contended  that 
the  definition  contained  in  the  proposed 
rule  was  so  broad  as  to  virtually 
swallow  the  prohibition  against  services 
directed  to  c^ldren.  Those  commenters 
urged  the  Commission  to  include  a 
requirement  that  bona  fide  educational 
services  be  provided  only  by 
individuals  or  organizations  with  a 


•«S8FRall3384-SS. 
•*S8  PR  at  13380  (question*  1  and  2). 
>«S8  PR  at  133ao  (i|uestion  2).  The  r.nmmtss»on 
did  not  receive  any  faasUila  allamaUve  suggestiona. 
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genuine  connection  to  the  field  of 
education.i'  (Mian  argued  that  the 
propoaed  definition  already  was 
sumdently  narrow,  and  that  such  an 
additional  restriction  would  unfairly 
prohibit  many  companies,  such  as  those 
offering  computer  support  services, 
from  providing  valuaDle  information  to 
children  under  12.i*  Several 
commenters  also  urged  the  Commission 
to  interpret  the  term  broadly  to  permit 
pay-peiHall  providers  to  o^er  young 
chilmen  services  pertaining  to  topics 
other  than  traditional  academic  subjects, 
and  presented  in  formats  such  as 
contests  and  games.**  Others  contended 
that  such  services  should  not  qualify  for 
the  exemption.^ 

The  Commission  is  not  persuaded 
that  the  definition  of  the  term  "bona 
fide  educational  service"  should  be 
expanded  or  interpreted  broadly  in  any 
manner.  Congress  clearly  was  concerned 
about  pay'per-call  services  directed  to 
children,  and  intended  to  permit  only  a 
narrow  exemption  to  the  ben.  The 
explicit  language  in  the  TDDRA— the 
use  of  "bona  fide"  to  modify 
"educational  service" — is  itself  an 
indication  that  Congress  intended  that 
the  exemption  apply  only  to  services  of 
a  genuinely  educational  nature. 
Moreover,  in  discussing  the  scope  of  the 
ban,  the  Senate  Report  stated: 

This  ban  does  not  extend  to  educational 
services  to  ensure  that  children  have  access 
to  such  programs.  The  Comniittee  recognizes 
that  some  of  these  (pay-per  call)  programs  are 
provided  through  schools,  and  therefore  the 
children's  use  of  these  programs  is  i 
supervised."  I 

Based  aa  the  written  comments,  the 
discussion  at  the  public  workshop 
conference,  and  review  of  the  legislative 
history,  the  final  Rule  has  been 
modified  slightly  to  clarify  the  intended 
scope  of  the  definition  to  insure  that  it 
is  consistent  with  the  congressional 
mandate  for  a  narrow  exception.  The 
final  Rule  clarifies  what  was  intended 
by  the  proposed  rule  as  to  the  type  of 
service  that  would  qualify  as  a  bona  fide 
educational  service.  While  the  proposed 


UMI 


I'Commentj  31  (CA)  at  2. 4: 40  (NACAA)  at  3: 
S3(CME)al2.  5-9. 

••ComiiMnU  30  (CARU)  at  3;  34  dm  at  S:  37 
(PPI)  at  27-2S:  41  (Katlogg)  at  2;  63  (NAIS)  at  27- 
28:  Tr.  al  39S-ea,  406-06. 

'•CoouMBU  30  (CARU)  at  3:  35  (AIP)  at  2-3: 
(7PI)  ai  27-28: 63  (NAIS)  at  27-2S:  Tr.  at  403-04. 

aoCofflmaats  40  (NAOCAA)  at  3:  S3  (CME)  at  5- 
9;  Tr.  ai  403. 406. 

*>Saaala  Comaiitlaa  Report  on  S.  1579,  S.  Doc. 
No.  190. 102il  Cong..  Itl  S«m.  (1991)  ("S«Ml« 
Raporf ')  at  a  Tlw  TDDRA  (Pub.  L  No.  102-556, 
fon&eriy  HJL  6191)  U  a  combination  of  prior  bills 
pallid  in  aach  bouaa  of  Congrvss  during  1991  and 
•arly  1993.  Tha  Sanala  bill.  S.  1579.  and  the  Houm 
bill.  H.R.  3490,  WW*  (oinad  in  conferance  in  th« 
1992  Misioii.  TImn  is  no  report  on  the  bill  as 
passed. 


rule  defined  the  term  to  mean  any 
service  "that  provides  information" 
(emphasis  added),  the  final  Rule 
modifies  the  tmderlined  phrase  to 
require  that  the  service  be  "dedicated  to 
providing  information"  (emphasis 
added).  After  reviewing  the  comments 
and  the  transcript  of  the  public 
workshop  conference,  the  Commission 
determined  that  the  proposed  definition 
inadvertently  may  have  permitted  pay- 
per-call  services  containing  only  an 
incidental  educational  component  to  be 
directed  to  children  under  12.»  For 
example,  a  pay-per-call  service  featuring 
a  popular  cartoon  character  who  offered 
to  talk  to  children  and,  incidentally,  to 
send  them  a  series  of  math  cards, 
charged  to  their  parent's  telephone  bill, 
may  have  quaUfied  under  the  proposed 
definition.  The  Commission  believes 
that  a  service  containing  such  an 
incidental  educational  component 
should  not  qualify  for  the  "bona  fide 
educational  service"  exemption  under 
the  Rule.  On  the  other  hand,  if  an 
encyclopedia  publisher  offered  a 
geography  lesson  through  a  pay-per-call 
service,  use  of  a  cartoon  character  or 
well-known  child  star  would  not 
necessarily  remove  the  service  from  the 
exemption.  By  using  the  phrase 
"dedicated  to  providing,"  the 
Commission  intends  to  convey  that  this 
exemption  is  limited  to  those  pay-per- 
call  services  of  a  genuinely  educational 
nature.  Accordingly,  the  Commission    . 
has  modified  $  308.2(a)  of  the  final  Rule. 

2.  Section  308.2(c):  Definition  of  "Pay- 
Per-Call  Service" 

The  definition  of  "pay-per-call 
service"  (§  308.2(c))  remains  the  same  as 
it  was  in  the  proposed  rule.23  The  term 
is  defined  in  the  TDDRA  by  reference  to 
section  228  of  the  Communications  Act 
of  1934.24  The  service  provided  may  be 
audio  information,  audio  entertainment, 
access  to  simultaneous  voice 
conversation  services,  or  any  service, 
including  provision  of  a  product,  for 
which  the  charges  are  assessed  on  the 
basis  of  the  completion  of  the  call.  The 
caller  pay  a  per-call  or  per-time-interval 
charge  that  is  greater  than,  or  in 
addition  to,  the  charge  for  transmission 
of  the  call.  The  call  is  accessed  through 
use  of  a  900  telephone  number  of  other 
prefix  or  area  code  designated  by  the 
FCC  for  such  services.  However,  the 
term  does  not  include  directory  services 
provided  by  a  common  carrier  or  local 
exchange  carrier;  any  service  for  which 
the  charge  is  tariffed;  or  any  service  for 
which  users  are  assessed  charges  only 


after  entering  into  a  presubscription  or 
comparable  arrangement  with  the 
provider  of  the  service. 

One  commenter  suggested  that  the 
Commission's  Rule  should  extend  to 
pay-per-call  programs  available  through 
seven-digit  local  numbers  (with  a  976, 
960  or  other  prefix)  or  through 
abbreviated  Nil  dialing  arrangements.2s 
Such  calls  would  not  fall  within  the 
statutory  definition  of  "pay-per-call 
services"  because  they  are  not  reached 
through  a  service  access  code 
designated  by  the  FCC  in  accordance 
with  the  Communications  Act.2>  US 
West,  on  the  other  hand,  requested 
clarification  that  the  FTC  Rule  will  not 
apply  to  local  pay-per-call  numbers.'' 

The  Commission  is  incorporating  into 
the  Rule  the  definition  of  "pay-per-call 
service"  in  the  TDDRA.  The  Rule  covers 
those  pay-per-call  services  accessed 
through  use  of  a  900  telephone  nimiber. 
as  designated  pursuant  to  FCC 
regulations."  There  is  no  evidence  of 
congressional  intent  that  the 
Commission  extend  its  Rule  to  cover 
pay-per-call  programs  accessed  through 
local  prefixes  not  designated  by  the 
FCC.  Moreover,  the  record  does  not 
show  evidence  of  deceptive  or  unfair 
practices,  associated  with  use  of  such 
numbers,  that  have  not  or  cannot  be 
addressed  by  state  regulatory  or  law 
enforcement  authorities.  In  fact,  title  I  of 
the  TDDRA  specifically  recognizes  state 
authority  to  regulate  such  services.'" 


nCamment  S3  (CME)  at  fr-7:  Tr.  al  407. 

s>SaFRat133S4-6S. 

>«  IS  U.S.C  5714(1):  47  U.S.C  226(1). 


IS  Comment  46  (Cox)  at  7-a. 

U47  U.S.C  22S(bX5). 

2' Comment  47  (US  West)  at  2  and  6.  US  West 
explained  that  although  most  such  calls  would  be 
intrastate  in  nature,  its  local  exchange  carrier  does 
have  certain  local  pay-per <all  services  that  cross 
stale  lines  even  though  accessed  by  dialing  a  local 
number. 

z*  Pursuant  to  47  CFR  64.1506.  any  service 
described  in  47  (7R  64.1501(a)(l)-(2)  (which  is  the 
same  as  $  308.2(c)(lMA)-(B)  of  this  rule)  shall  be 
offered  "only  tiirough  telephone  niunbers  beginning 
with  a  900  service  access  code."  The  FCC  rule,  at 
47  CFR  64.150S(a).  also  prohibits  carriers  from 
providing  interstate  transmission  services  to  an 
entity  offering  any  service  within  the  scope  of  47 
CFR  64.1S01(a)(l)  (which  is  the  same  a.i 
S  308.Z(c)(l)(A)  of  this  Rule)  that  is  billed  to  a 
telephone  subscriber  on  a  collect  basis  at  a  rate 
above  the  tariffed  rate  for  transmission  of  the  call. 
Some  commenters  suggested  that  the  Commission 
consider  prohibiting  collect  pay-per-call  services 
entirely  or  expanding  the  definition  of  a  "pay-per- 
call  service"  to  include  those  services  charged  to 
the  customer  on  a  collect  basis.  Comments  10 
(NARUC)  at  9-10;  15  (Nynex)  at  2.  However,  it 
appears  that  it  is  now  unnecessary  for  the 
Commission  to  address  this  issue. 

M47  U.S.C.  228(g)(4)  states:  "Nothing  in  this 
section  shall  preclude  any  State  horn  enacting  and 
enforcing  additional  and  complementary  oversight 
and  regulatory  systems  or  procedures,  or  both,  so 
long  as  such  systems  and  procedures  govern 
intrastate  services  and  do  not  signincantly  impede 
the  enforcement  of  this  section  or  other  Federal 
statutes." 
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Accordingly,  the  final  rule  does  not 
cover  intrastate  pay-per-call  numbers. 

3.  Section  308.2(e):  Definition  of 
"Presubscription  or  Comparable 
Arrangement" 

The  definition  of  "presubscription  or 
comparable  arrangement"  is  important 
to  the  effectiveness  of  the  Rule  because 
any  call  placed  pursuant  to  such  an 
agreement  is  not  a^orded  the  protection 
of  these  regulations.  The  proposed 
definition  required  that  a  contractual 
agreement  be  established  prior  to  the 
placement  of  a  call  to  a  pay-per-call 
service.50 

Some  parties  noted  the  importance  of 
having  consistent  definitions  of  this 
term  by  the  rcc  and  the  FTC.  3'  Both 
agencies  are  using  the  same  definition. 
In  addition,  several  commenters 
suggested  that  the  definition  should  be 
more  specific,  setting  forth  the  required 
elements  of  the  contractual  agreement.si 
The  definition  in  the  final  Rule  has 
done  this.  In  order  to  have  a 
presubscription  agreement,  the  service 
provider  roust  clearly  and 
conspicuously  disclose  to  the  consumer 
all  material  terms  and  conditions 
associated  with  the  use  of  the  service, 
including  the  service  provider's  name 
and  address,  a  business  telephone 
number  which  the  consumer  may  use  to 
obtain  additional  information  or  to 
register  a  complaint,  and  the  rates  for 
the  service,  hi  addition,  the  service 
provider  must  agree  to  notify  the 
consumer  of  any  future  rate  changes. 
The  consumer  must  affirmatively  agree 
to  utilize  the  service  on  the  terms  and 
conditions  disclosed  by  the  service 
provider.  Finally,  the  service  provider 
must  require  the  use  of  an  identification 
nfumber  or  other  means  to  prevent 
unauthorized  access  to  the  service  by 
nonsubscribers.  These  added 
requirements  should  ensure  that  any 
consumer  entering  a  presubscription 
arrangement  does  so  knowingly  and 
with  full  disclosure  of  the  terms  of  the 
agreement.  Moreover,  there  seemed  to 
be  general  agreement  at  the  public 
workshop  conference  that  the  terms 
listed  above  should  be  part  of  any 
presubscription  arrangement." 

In  addition,  NACAA  urged  that  the 
definition  require  a  written  agreement, 
signed  by  the  consimier.34  NAAG 
suggested  that  the  terms  of  the 
agreement  be  set  forth  in  a  written 
document  3»  Some  industry  groups,  on 


the  other  hand,  proposed  that  the  Rule 
allow  establishing  such  an  agreement  by 
telephone.}"  They  noted  that  this  is  an 
industry  accustomed  to  conducting 
business  by  telephone. 

The  Commission  does  not  believe  it 
necessary  to  require  that  a 
presubscription  arrangement  be 
contained  in  a  signed,  %vritten 
agreement.  If  all  of  the  required 
elements  of  presubscription  can  be 
achieved,  to  the  satisfaction  of  both 
parties  to  the  contract,  without  a  written 
agreement,  the  parties  should  be  free  to 
exercise  this  option.^' 

HA  and  Pilgrim  requested  that  the 
definition  include  use  of  a  charge  or 
credit  card.s*  DA  noted  that  Congress 
did  not  intend  to  include  credit  card 
transactions  within  the  TDDRA.  The 
Commission  agrees  with  HA  that  it 
appears  Congress  did  not  intend  that 
services  paid  for  by  credit  or  charge  card 
be  included  within  this  Rule.a*  In  such 
transactions,  the  charge  is  not  assessed 
on  the  basis  of  the  completion  of  the 
call;  rather  the  charge  is  assessed  when 
the  consumer  provides  the  seller  a 
credit  or  charge  card  number  and 
authorizes  a  charge  to  the  account. 
Moreoever,  such  transactions  already 
have  the  protection  of  the  Truth  in 
Lending  Act  and  the  Fair  Credit  Billing 
Act.«o  Accordingly,  the  definition  of 
"presubscription  or  comparable 
arrangement"  has  been  modified  to 
include  those  transactions  where  the 
consumer  pays  by  authorizing  a  charge 
to  a  credit  or  charge  card  that  is  subject 
to  the  requirements  of  those  statutes.*' 
No  other  action  taken  by  the  consumer 
during  the  course  of  a  call  to  a  pay-per- 
call  service  can  be  construed  as  creating 
a  presubscription  agreement.  However, 
such  an  agreement,  provided  it  meets 
the  criteria  set  forth  in  §  308.2(e)(1), 
could  be  established  during  the  course 


aossFRainsas. 

*<  Conunent*  32  (MO)  al  1-2;  (NAIS)  at  6-7. 
MCommenti  23  (VRS)  at  5:  33  (ITA)  at  4-5;  63 
(NAlS-FtX  commanU)  al  »-5;  «1  (Sprint)  at  3-6. 
»1>.  at  50-67. 

»*  Comment  40  (NACAA)  al  3. 
"Commanl  42  (NAAG),  Attachment  1  al  1. 


'•Comments  23  (VRS)  at  3-5;  35  (AIP)  at  3;  54 
(Amalgamated)  at  3;  63  (NAIS)  al  30. 

»' Of  course,  any  business  claiming  exemption 
from  the  requirements  of  this  Rule  by  virtue  of  a 
presubscription  arrangement  will  bear  the  burden  of 
proof  that  a  valid  agreement,  meeting  the 
requirements  of  $  308.2(e),  has  b««n  MUblished. 

"Comments  52  (HA)  al  1 5-20:  60  (Pilgrim)  at  7. 

"Senate  Report  at  12. 

"15U.S.C.  1601  elteq. 

«<  The  Rule  makes  clear  that  to  qualify  as  a 
"presubscription  arrangement,"  the  calling  party 
not  only  must  disclose  a  credit  or  charge  card 
number  during  the  course  of  the  call.  bu\  also  must 
authorize  a  charge  to  that  account  for  the  service 
being  called.  CA  pointed  out  that  in  some  instances 
a  credit  or  charge  card  number  is  requested  as  a 
screening  device,  with  the  actual  charge  then  being 
billed  on  the  telephone  bill  or  through  a  third-party 
billing  entity.  Comment  31  (CA)  at  1-2.  The 
Commission  is  also  aware  of  instances  where 
telemarketers  have  requested  a  credit  or  charge  card 
number,  ostensibly  "for  identirication  purposes," 
then  billed  a  charge  to  that  account  even  though  the 
customer  never  authorized  such  a  charge. 


of  a  call  to  an  800  telephona  number  or 
any  other  local  or  long  distance 
telephone  number. 

4.  Section  308.2(g):  Definition  of 
"Provider  of  Pay-Per-Call  Services" 

The  proposed  rule  defined  "provider 
of  pay-per-call  services"  as  "any  person 
who  sells  a  pay-per-call  service."*' 
Several  parties  commented  that  this 
definition  was  ambiguous  and  perhaps 
overly  broad.^a  MQ  requested 
clarification  that  the  Commission  did 
not  intend  the  definition  to  encompass 
a  carrier  merely  providing  transmission 
or  billing  and  collection  services  for  a 
pay-per-call  service.**  In  the  final  rule, 
the  Commission  has  modified  the 
definition  accordingly. 

In  addition,  the  Ck>mmission  has 
added  language  to  make  clear  that  the 
term  includes  any  person  who  offers  to 
sell  a  pay-per-call  service.  This  ensures 
that  the  Rule  covers  anyone  advertising 
such  a  service  even  before  any 
completed  calls  have  taken  place. 

5.  Section  308.2(i):  Definition  of 
"Service  Bureau" 

As  discussed  in  part  0.0.12,  /7i/ro, 
§  308.5(1)  of  the  Rule  imposes  liability 
on  a  service  bureau  where  it  knew  or 
should  have  known  of  violations  of  the 
Rule  by  pay-per-call  providers  using  its 
call  processing  facilities.  Therefore,  the 
Commission  has  defined  the  term 
"service  bureau"  in  §  308. 2(i).  The 
definition  is  consistent  with  industry 
usage  of  the  term.**  Service  bureaus 
may  perform  a  variety  of  services  for 
pay-per-call  providers.  However,  the 
key  services  are  providing  access  to 
telephone  service  and  voice  storage.  The 
definition  also  makes  clear  that  common 
carriers  are  not  considered  service 
bureaus  for  purposes  of  the  Rule. 

B.  Section  308.3:  Advertising  ofPayPer- 
Call  Services 

Section  308.3  of  the  Rule  sets  forth 
the  requirements  for  advertising  pay- 
per-call  services,  including  both  what 
must  be  disclosed  and  how  the 
disclosures  must  be  made.  To 
implement  the  TDDRA 's  requirements 
that  disclosures  be  made  "clearly  and 
conspicuously,"  the  proposed  rule  set 
forth  detailed  requirements  as  to  what 
constituted  "clear  and  conspicuous" 
disclosures.  In  the  NPR,  the 
Commission  specifically  sought 
comment  on  the  advantages  and 
disadvantages  of  providing  detailed 


«i58FR  at  13385. 

«>  Comments  33  (ITA)  al  S-6;  37  (PPI)  al  27;  50 
(USPS)  at  1-2. 

«4Commenl  32  (MO)  al  V-4. 

**See,  e.g.,  Infolexl  Publishing.  Inc,  The  1962 
Tehmedia  Almanac,  pp.  39-S6 11992). 
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raquiTvoMirts  for  "dvar  and 
conspicuout"  difldoauies  versus  other 
approaches,  such  as  parfonnance 
standards  and  sais  harbors. ««  Many 
commenters.  paiticularly  those 
representing  tne  advaitiaing  industry, 
urged  the  Commission  not  to  impose 
specific  standards  for  disclosuros,  other 
than  the  statutorily  reouired  "clear  and 
conspicuous"  standarn.*'  In  contrast, 
many  other  commenters  expressed 
agreement  with  the  need  for  furtfier 
guidance  as  to  what  "clear  and 
conspicuous"  means  in  the  context  of 
pay-per-call  service  advertisements, 
while  disagreeiu  about  the  particulars 
of  what  that  sui^noe  should  be.^a 

The  Comimasiaa  believes  that  merely 
requiring  disclosures  to  be  "clear  and 
consptcuous"  would  no*  provide  a 
useful  guide  of  conduct  for  those 
affected  t^  the  regulations,  nor  would  it 
adequately  safeguard  the  interests  of 
consumers  in  being  informed  of  the 
required  disclosures.  The  TDDRA  itself 
mandates  that  the  Commission 
"prescribe  luJaa*  *  •  (that)  shall 
require"  that  various  disclosures  be 
made  "clearly  and  conspicuously."** 
Moreover,  the  legislative  history  makes 
clear  that  Congress  was  concerned  about 
the  inadequacy  of  pay-per-call  service 
advertisement  disck>sures,so  and 
continued  monitoring  by  Commission 
staff  indicates  that  this  remains  a 
problem. 

A  number  of  commenters  asserted 
that  the  "clear  and  conspicuous" 
standard  is  adequate.'*  In  its  comment, 
PMA  stated  that  it  endorses  the 
Coram  ission's  previous  enforcement 
policy  statement  that  set  standards  for 
"clear  and  conspicuous"  television 
discloaures."  and.  referring  to  the 
sweepstakes  industry,  stated  that  these 
standards  "are  widely  accepted  and 


••58  FR  aJ  13380-61  (qjestion  IS)  To  ths  axl«nt 
that  ihs  Coauniuion  hat  not  pimcribed  language  lo 
ba  us«d  IB  miHiig  ths  nquirad  disclosures,  th« 
CoamiaMaa  hM  adoptad  ■  poiformance  standard. 
/.«_  arfvMtiMn  ■HNt  Miwiw  that  tDa  Unguaga  thry 
chooM  convays  Ika  raquiMd  infonnauon  lo 
concunifln. 

«'Coinin«iiU  14  (AAAA)  ol  S:  19  (AAF)  at  4:  39 
(nSO  at  IS:  43  (CMA)  at  20: 4S  (ANA)  at  4:  51  (USA 
Today)  at  11:  Sa  (PMA)  at  2. 

•■OntibwbU  5  (Fun  Lio«s)  s(  1:  35  (AIP)  at  4;  37 
(PH) «  2«-29,  34. 37;  4*  (Cox)  at  4-5:  ^1  OCN)  at 
3:80(Suaraf)air  | 

"15  use  5711(a)(1). 

MHoiisa  Committee  Report  on  H.R.  3490.  H.R. 
Doc  No.  430. 102d  Cong  .  2d  Sen.  (1992)  ("Honse 
Report")  at  4-6:  Stnatm  Report  at  3.  8. 

*>  Tr.  at  942:  CoowmU  14  (AAAA)  at  6;  19  (AAF) 
at  4:  39  (USC)  at  16;  43  (GMA)  at  20;  45  (ANA)  at 
4:  51  (USA  Today)  at  11:  56  (PMA)  at  2. 

»  "Claw  aad  Conspicuous"  Disdoaure,  3  Trade 
Kt%.  Rap.  (CCH)  17369.09  (1970).  In  some  raspacu. 
thasa  standards  would  raquiia  more  stringent 
lequiraments  for  television  adrertisem'vts  than  the 
laquirements  in  eithar  llM  propoeefl  ruM  or  the  final 
Rule. 


have  become  industry  practice."  » 
Nevertheless,  the  Commission's  own 
observation  of  disclosures  in 
sweepstakes  promotions  indicates  that 

in  some  instances  disclosures  are  being 
made  in  a  fashion  that  may  not  be  clear 
and  conspicuous.**  In  this  context,  the 
(Commission  is  concerned  that  merely 
requiring  disclosures  to  be  "clear  and 
conspicuous"  does  not  provide 
adequate  guidance  to  the  advertising 
community  about  what  the  Commission 
believes  would  satisfy  such  a  standard. 
The  legislative  history  indicates  that 
(Congress  anticipated  that  the 
Commission  would  use  its  discretion  to 
adopt  more  specific  standanis  than  a 
bare  "clear  and  c»nspicuous  " 
standard.ss  Accordingly.  §  308.3  of  the 
final  Rule  provides  specific 
requirements  for  "clear  and 
conspicuous"  disclosures. 

A  number  of  commenters 
recommended  that,  if  the  rules 
contained  guidance  as  to  the  particulars 
of  "clear  and  conspicuous"  disclosures, 
the  particulars  should  be  given  in  safe 
harbors,  rather  than  in  requirements.** 
The  Commission  rarely  employs  safe 
harbors  in  rulemakings  and  has  decided 
against  a  safe  harbor  approach  in  this 
rulemaking.  The  advertising  disclosure 
provisions  of  this  Rule  will  be  enforced 
by  the  attorneys  general  of  the  50  states, 
as  well  as  by  the  Commission.''  The 
Commission  believes  that  specificity  in 
the  standards  for  advertising  disclosures 
is  important  to  ensure  uniftmn 
enforcement  standards.  If  a  safe  harbor 
approach  were  adopted  and  advertisers 
chose  not  to  comply  with  the  safe 
harbor,  the  Commission  and  the  state 
attorneys  general  would  still  be  required 
to  decide  and  prove  de  novo,  on  a  case- 
by-case  basis,  that  the  disclosures  were 
not  clear  and  conspicuous.  Moreover, 
the  Commission  and  the  state  attorneys 
general  would  have  to  decide  what  level 
of  communication  of  the  disclosure  to 
consumers  would  satisfy  the  "clear  and 
conspicuous"  requirement.  The 
legislative  history,  as  well  as  the 
experience  of  the  Commission,"  the 


UMI 


» Comment  VI  (PMA)  at  2. 

Mpor  Rxample,  IISC  submitted  with  its  comment 
video  tape  samples  of  recent,  noo-pay-per-call 
service,  sw^wpilairai  promotions.  During  the  public 
workshop  coofaianca.  USC  sUted  its  position  tturt 
th«  disclosufas  in  itie  advartisoments  suboiittad 
were  clear  aad  conspicuous.  Tr.  at  343.  347-48. 

"  1 38  Cong.  Kac  HS3a  (daily  ad.  Fab.  25, 1992) 
(H.R.  3498  wm  imaiHlad  to  give  the  FTC  the 
authority  lo  addmaa  lypa-sue  raquirameats  for 
disclusotas.  as  it  haa  dona  in  the  past). 

MCoounena  14  (AAAA)  at  4. 6:  37  (PPIl  at  37- 
38;  39  (HSC)  at  32:  43  (CMA)  at  24:  45  (ANA)  at 
6:  52  (OA)  at  23: 60  (PUgnm)  at  10: 63  (NAIS)  at 

la. 

•M5U.SC$712|a). 

**E.g.,  Pttotie  Piuyuiiis,  Inc.,  D.  9247  (Doc.  10. 
1992):  FTC  ».  M  »  H  Assocs..  No.  HAR-92-219e  (D 


State  aUomeys  genetal.s*  consumer 
protection  agencies.*®  and  the  U.S. 
Postal  Service,"!  indicates  widespread 
failure  to  make  full  and  clear  disclosure 
in  advertisements  for  pay-per-call 
services. 

Given  this  background,  the 
Commission  believes  that  specifying 
clear  requirements  as  to  what 
constitutes  a  "clear  and  conspicuous" 
disclosure  is  the  appropriate  approach 
in  this  rulemaking.  For  certain  critical 
disclosures,  including  the  cost  and  the 
parental  permission  advisory,  the 
(Commission  has  adopted  very  specific 
requirements.  For  other  disclosures,  it 
has  adopted  a  more  flexible  approach 
while  at  the  same  time  providing 
guidance  beyond  a  minimal  "clear  and 
conspicuous"  standard. 

1.  S^ion  308.3(a):  General 
Requirements 

Each  section  of  the  proposed  rule 
mandating  a  disclosure  required  that  tlie 
disclosure  be  presented  clearly  and 
conspicuously  and  explained  how  the 
disclosures  were  to  be  made  "dearly 
and  conspicuously."  While  the 
proposed  rule  contained  certain 
minimum  standards  applicable  to  all 
disclosures  in  advertisements,  these 
minimum  standards  were  not  set  out 
separately,  but  rather  were  contained 
within  each  section,  along  wilh  any 
further  requirements  for  disclosures 
under  those  specific  sections. 

This  format  was  not  raised  as  an  issue 
for  comment  and  was  not  specifically 
addressed  in  the  comments.  However,  a 
number  of  commenters  suggested 
modifications  to  or  exceptions  from 
various  sections  of  the  proposed  rule, 
and  the  final  Rule  has  been  revised  to 
address  some  of  those  suggestions.  After 
revision,  some  of  the  descriptions  of 
what  constituted  "clear  and 
conspicuous"  disclosures  became  rather 
lengthy  and,  therefore,  difficult  to 
follow.  Accordingly,  the  Commission 
thought  it  appropriate  to  reorganize  the 
advertising  section  so  that  the 
requirements  common  to  each  of  the 
sections  so  that  the  requirements 
common  to  each  of  the  sections  are 


Md.  filed  Aug.  7. 1992)  (complaint  and  consent 
agreement):  FTC  V.  Siarlink.  Inc..  No.  91-10.85 
(ED.  Pa.  filed  Feb.  7. 1992)  (complaint  and 
stipulated  final  judgment  and  order  for  permanent 
injunction):  FTC  v.  Timmetman.  No.  HAR-90- 
2007)  (D.  Md.  filed  Sept.  5. 1991)  (complaint  and 
consent  order);  Audio  Communications.  Inc.,  No. 
C-3338  (July  24.  1991):  Teleline.  Inc..  Na  C-3337 
(July  24.  1991):  FTC  v.  /nterocf  ive  Communioofjons 
Technology.  Inc., No  CV-F-91018 REC (ED. Cal. 
filed  Jan.  15, 1991)  (complaint  and  consent  order). 

'•Comment  42  (NAAG)  at  6-10;  Tr.  at  303-04. 

•"Comments  21  (NCL)  at  3-4:  40  (NACAA)  at  1- 
2. 

•1  Comment  99  (USPS)  at  1. 
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groufwd  together  in  one  section, 
numbered  §  308.3(a).  These 
requirements  apply  to  each  of  the  four 
sections  requiring  disclosures  (now 
numbered  §  308.3(b).  cost  of  the  call; 
S  308.3(c),  sweepstakes;  §  308.3(d). 
Federal  programs;  and  §  308.3(0, 
parental  permission  for  individuals 
under  18). 

Section  308.3(a)  of  the  final  rule 
contains  the  "minimum  standards" 
applicable  §§  308.3(b).  (c).  (d)  and  (0. 
Section  308.3(8)(1)  requires  disclosures 
to  be  in  the  same  language  as  that 
principally  used  in  the  advertisement. 
No  comment  was  received  on  this  . 
requirement,  which  was  in  the  proposed 
rule  and  is  consistent  with  the 
Commission's  longstanding  policy 
concerning  clear  disclosures  in  foreign 
language  advertising." 

As  originally  proposed,  print  and 
video  disclosures  were  required  to  be  of 
a  color  or  shade  that  readily  contrasts 
with  the  background  of  the 
advertisement.  Few  commenters 
specifically  addressed  this  provision. 
Several  supported  it.w  while  one 
commenter  objected  to  it.  without  citing 
any  specific  reasons  for  the 
opposition.^  The  Commission  believes 
that  ready  contrast  between  the 
disclosure  and  the  background  on 
which  it  appears  is  fundamental  to 
readability.«5  The  USPS  commented 
that  it  has  experience  with  enforcing 
similar  requirements  for  certain 
disclosures.M  The  USPS  noted  that 
promoters  acting  in  bad  faith  technically 
comply  by  using  a  contrasting  color,  but 
nevertheless  the  disclosure  is  still  not 
noticeable,  because  it  is  a  color  such  as 
bright  yellow.  The  USPS  suggested  that 
the  provision  be  modified  to  require  that 
the  contrasting  background  also 
maximize  the  visibility  of  the 
disclosure.  The  Commission  believes 
that  the  USPS  has  raised  a  valid 
concern,  but  believes  that  the  concern 
can  be  addressed  by  the  provision. 


uiecFRH.g. 

"  CommenU  5  (Fun  Uiim)  at  ] ;  59  (USPS)  tl  2; 
61  aCN)  al  3-«. 

MConunent  37  (PPI)at  11. 

•>  Similar  requiremenli  ara  found  in  other 
Commission  rules  and  guid««.  E.g..  Guida 
Concerning  Fuel  Ecooomy  Advertiiing  for  New 
Automobiles,  16  CFR  25a.2(bXlMi),  n.3  (each  visual 
"estimated  mpg"  diacloaure  must  be  broadcast 
against  a  solid  color  background  that  contrasu 
easily  with  the  color  used  for  the  numbers); 
Smokeless  Tobacco  Regulations,  16  CFR  307a, 
307.7  (required  warning  must  be  in  type  contrasting 
with  all  other  printed  material  on  package  or 
advertisement). 

••Comment  59  (USPS)  at  2.  n.l  (regarding 
enforcement  of  39  U.S.C  3001(d)(2),  which 
provides  that  a  direct  mail  piece  thai  takes  the  form 
of  a  bill,  but  is  in  fact  a  soUdtation,  must  t>ear  a 
disclosure,  "on  iu  (aca.  In  conspicuous  and  legible 
type  in  contrast  by  typography,  layout  or  color  *»rith 
other  printing  oo  its  face"). 


applicable  to  all  disclosures,  which 
prohibits  the  use  of  techniques  likely  to 
detract  significantly  from  the 
communication  of  the  disclosure  (see 
discussion  of  §  308.3(a)(5)  below).  Thus, 
no  change  is  made  in  the  proposed 
regulations.  The  contrasting  background 
requirement  is  now  contained  in 
§  308.3(a)(2)  of  the  final  Rule. 

The  proposed  rule  required 
disclosures  in  print  advertisements  to  be 
parallel  with  the  base  of  the 
advertisement.  This  provision  was 
specafically  supported,"'  while  no 
specific  opposition  was  stated.  Again, 
this  requirement  is  retained  in  the  final 
Rule  at  §  308.3(a)(3). 

The  proposed  rule  required  all  audio 
disclosures  in  broadcast  advertising  to 
be  delivered  in  a  "slow  and  deliberate 
manner"  and  a  "reasonably 
understandable  volume."  as  those  terms 
are  defined  in  §  308.2(h)  and  (j).  No 
commenters  objected  to  the  "reasonably 
understandable  volume"  requirement, 
but  a  few  commenters  objected  to  the 
"slow  and  deliberate  manner" 
requirement."  The  AAF  opposed  this 
requirement  on  the  grounds  that  it 
might  interrupt  the  style  or  flow  of  the 
broadcast.  This  term,  however,  is 
defined  in  the  Rule  as  "a  rate  that 
renders  the  message  intelligible  to  the 
receiving  audience,  and,  in  any  event,  at 
a  cadence  or  rate  no  faster  than  that 
principally  used  in  the  advertisement  or 
the  pay-per-call  service."  Accordingly, 
the  Commission  believes  that  the  stated 
concern  does  not  weigh  in  favor  of 
changing  the  regulations;  these 
requirements  are  now  found  in 
§  308.3(a)(4). 

In  addition,  the  proposed  rule 
provided  that  with  respect  to  each 
disclosure,  nothing  contrary  to. 
inconsistent  with,  or  in  mitigation  of  the 
disclosure  shall  be  made  in  any 
advertisement,  nor  shall  any  audio  or 
video  technique  be  used  that  is  likely  to 
detract  significantly  from  the 
communit:ation  of  the  disclosure. 
Although  one  commenter  objected  to 
this  provision  as  being  inappropriate."" 
the  Commission  believes  that  it  is 
needed  to  prevent  circumvention  of  the 
"clear  and  conspicuous"  requirements, 
either  through  the  conveyance  of  other 
information  or  through  the  manner  in 
which  the  disclosures  are  made. 
Furthermore,  based  on  the  concern 
noted  above  by  USPS  about 
circumvention  of  the  contrasting 
background  requirement,  the 


■'Commeni  5  (Fun  Lines)  al  1. 

MConmwnU  19  (AAF)  at  2;  45  (ANA)  al  4-S. 

••Comment  35  (AIP)  at  6-7.  AIP  slated  that  it 
preferred  reasonably  spedfic,  ob)ectjve  regulations, 
and  opposed  this  section  because  of  its  subjective 
nature. 


Commission  is  modifying  the 
regulations  to  include  print  techniques 
among  those  that  may  not  be  used  to 
detract  significantly  from  the 
commimication  of  the  disclosure.  This 
requirement  is  found  in  8  308.3(a)(5)  of 
the  final  Rule. 

As  originally  proposed,  the  rule  did 
not  specifically  address  program-length 
commercials  (infomercials),  as 
distinguished  from  traditional  television 
or  radio  advertisements,  in  the  sections 
concerning  sweepstakes  and  games  of 
chance  or  information  concerning  a 
Federal  program.  The  Commission  is 
concerned  that  if  required  information 
is  presented  only  once  in  particularly 
long  commercials,  consumers  who  do 
not  see  the  entire  advertisement  will 
miss  the  disclosures.  Therefore,  the  final 
Rule.  $  308.3(a)(6),  requires  that,  unless 
otherwise  specified,  required 
disclosures  will  be  made  at  least  three 
times,  near  the  beginning,  middle  and 
end  of  any  program-length  commercial. 
This  requirement  will  apply  to 
disclosures  required  by  §§  308.3(c).  (d). 
and  (f).  The  section  pertaining  to  cost 
disclosures.  §  308.3ft)).  however, 
requires  a  more  stringent  standard, 
consistent  with  the  TDDRA.  A  video 
presentation  of  the  cost  disclosure  must 
appear  adjacent  to  each  presentation  of 
the  pay-per-call  number  (in  any  length 
commercial),  and  in  radio  program- 
length  commercials  the  cost  roust  be 
given  following  each  delivery  of  the 
number. 

2.  Section  308.3(b):  Cost  of  the  Coil 

Section  308.3(b)(1)  of  the  final  Rule 
describes  the  requirements  for 
disclosing  the  costs  of  a  call  to  pay-per- 
call  service.  They  are  the  same 
requirements  as  those  for  disclosure  of 
costs  in  the  preamble  of  the  pay-per-call 
service  itself,  and  mil  be  discussed  in 
part  n.D.l.b.  infra,  covering  this 
preamble  requirement.  This  section  will 
only  discuss  the  manner  in  which  the 
disclosures  must  be  made,  i.e.,  the 
"clear  and  conspicuous"  standards  for 
cost  disclosures  in  advertisements. 

The  proposed  rule'o  required  video 
and  print  disclosures  to  be  placed 
adjacent  to  each  presentation  of  the  pay- 
per-call  telephone  number.  Few 
comments  focused  specifically  on  this 
requirement,  though  a  number  in 
general  objected  to  any  particular 
placement  requirements.'*  Two 
commentera  specifically  supported  this 


"•In  the  proposed  rule.  Ibis  section  was 
numbered  308.3(aXl).  sa  FR  at  13385. 

"CommenU  19  (AAF)  at  2-5,  37  (PPI) at  11;  39 
(IISC)  at  17-18;  52  (DA)  al  23-24;  63  (NAIS)  al  15- 
16. 
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requirement. 'a  Because  a  pey-pet-call 
service  provider  is  likely  to  ensure  that 
the  pay-per-call  number  is  in  a 
prominent  position  in  the 
advertisement  requiring  the  cost  to  be 
adjacenl  to  the  number  also  ensures  a 
prominent  place  for  the  cost,  thus 
hilfilling  Congress's  objective  of 
ensuring  that  consumers  are  informed  of 
thif  important  information  when  they 
see  the  adveitisement.^  One 
commenter  obfected  to  the  provision  on 
the  grounds  that  it  would  prevent  the 
use  of  column-style  advertising.''*  The 
Commission,  however,  interprets 
"adjacent  to"  as  meaning  above,  below, 
or  next  to  (on  eitiier  side).  Accordingly, 
in  a  cohimn-style  advertisement,  the 
cost  could  be  rixive  or  below  the 
telephone  number,  and  comply  with  the 
Rule.  I 

Some  commenters  raised  an    ' 
additional  concern  regarding  the 
adjacency  requirement;  namely,  the 
application  of  the  proposed  rule  to 
advertisements  in  whidi  more  than  one 
pay-per-call  number  is  advertised, 
generally  in  list  form,  with  only  one 
price  applicable  to  all  of  the  telephone 
numbers.  These  commenters  suggested 
that  in  sndi  cases,  the  cost  need  only  be 
displayed  once,  rather  than  adjacent  to 
eacxi  of  the  telephone  numbers.'^  The 
Commission  agrees  that  in  such 
circumstances,  it  would  be  unduly 
restrictive  to  require  display  of  the  cost 
of  the  call  next  to  esdi  pay-per-call 
number.  Accordingly,  the  Rule  is 
revised  to  state  that  where  an 
advertisement  displa>-8  mora  than  one 
pay-per-call  number  with  the  same  cost, 
the  cost  need  only  be  placed  adjacent  to 
the  largest  preaentation  of  the  pay-per- 
call  nun^ier.  Otherwise,  the  final  Rule 
retains  the  requirement  that  the  cost  be 
placed  adjacent  to  eech  presentation  of 
the  pay-per-call  number. 

As  originally  proposed,  in  television 
and  print  advertisements,  each  letter 
and  numeral  of  the  video  portion  of  the 
cost  disclosure  were  to  be  at  least  as 
large  as  each  letter  and  numeral  of  the 
pay-per-call  number  to  which  they  were 
adjacent.  The  Commission  sought 
comment  on  the  appropriateness  of  this 
requireinent.  and  whether  a  more 
appropriate  measure  existed  for 
ensuring  that  the  cost  is  disclosed 
"clearly  end  conspicuously."  ^^ 
Numerous  commenters  specifically 
oppKJsed  the  "same  size"  requiaement.^' 


As  noted  previously,  many  commenters 
believed  it  is  sufficient  to  require  that 
all  disclosujes.  including  cost,  be  "clear 
and  conspicuous,"  and  therefore  they 
opposed  any  spwcific  requirement, 
whatever  it  might  be.  Others  suggested 
alternatives,  such  as  one-quarter  the  size 
of  the  pay-per-call  number,  but  in  at 
least  12-poiQt  tj'pe.'*  One  commenter 
suggested  that  the  cost  could  be  one-half 
the  size  of  the  pay-per<»U  number  and 
still  be  conspicuous.'*  Another 
suggested  that  the  disclosures  be  in  type 
no  smaller  than  that  used  for  the 
majority  of  text  in  the  ad.  or  in  the 
average  type  size  used  in  the  ad.M  A 
number  of  commenters  suggested  that 
any  minimum  type  size  requirements  be 
in  the  form  of  safe  harbors.'i  Some 
commenters  supported  the  same  size 
requirement." 

After  reviewing  the  comments,  the 
Commission  is  persuaded  that  the  cost 
need  not  necessarily  be  in  the  same  \ype 
size  as  the  pay-per-call  number.  A  copy 
test  of  print  advertisements  for  a  900- 
number  sweepstakes  submitted  by  DSC 
indicated  that  cost  disclosures  one-half 
the  size  of  the  pay-per-call  number 
produced  recall  not  signiGcantly 
different  than  a  cost  disclosure  the  same 
size  as  the  pay-per-call  niunber.B3  This 
copy  test  provides  some  evidence  that 
the  cost  could  be  smaUer  than  the  pay- 
per-call  number  and-still  produce 
significant  recall. *<  In  addition,  some 
commenters  suggested  that  having  the 
cost  the  same  size  as  the  pay-per-call 
number  would  be  visually  distracting, 
would  make  the  cost  difficult  to 
distinguish  Brom  the  pay-per-call 


UMI 


-rnwmwti  SS  (USTS)  A  2: 61  OCN]«t  3-«. 
'3  Holu*  Report  at  4-5. 
»«  Comment  19  (AAF)  at  3. 
'iCoBUiMnta  3S  (AIT)  m  6:  S2  HIA)  ■!  21. 
^•M  FV  tt  13380  (quastioii  3). 
^CooBMita  S  (Fun  linm) «l  1: 19 (AAP)«I  2; 
22  (Magmaws)  ■!  3:  3S  (AIP)  at  4-S:  37  (PPI)  at  7- 


»-.  39  (nsa  at  16;  45  (ANA)  at  4-S:  46  (Cox)  at  3- 
4;  48  (DMA)  at  3-S;  SI  (USA  Today)  at  10-11;  52 
aiA)  at  23-24;  61  (ICN)  at  3: 63  (NAIS)  at  12-15. 

^Comment  S  (Fun  Line*)  at  1. 

"Comment  S5  (.M?1  at  4. 

■nCommanl  52  (11  A)  at  24-25. 

"  ComMOts  33  (a A]  at  6;  37  (PPI)  at  38;  39 
aiSC)  at  32;  43  (CMA)  at  21;  45  (ANA)  at  6;  52  (HA) 
at  23;  60  (Pilgrin)  at  10;  63  [KMS]  at  16. 

"CommanU  21  [SCX)  at  1;  27  (NYDPS)  at  1  (boA 
generally  siipporlin;  the  proposed  regulalion^):  40 
(NACAA]  at  4. 42  (N.\.\G'i  at  12  (generally 
supporting  the  prbpoaad  lagulations):  SB  (USPS)  at 
2. 

uCommaat  39  (IISC)  at  31.  Appendix  A  at  14. 

•«  The  study  mnlainad  soom  metboddogicai 
flaws,  howevar.  For  Kni/Dyl-i  the  study  did  not 
control  additional  factor»^n.'ch  as  the  fcrnuit  or 
organization  of  the  iiOO-r.umbAr  intonnalion,  and 
the  typa  siza  rrf  the  niios  ai  the  gtm  >— that  aj« 
likely  !o  aTFact  p«raaptioas  of  lite  a  mmunications 
elements  Ibr  which  the  study  was  des'.finnd  (e.g.,  the 
t>  pe  iizm  of  the  coal  of  the  call).  1'he  advertisements 
were  quite  clultefed  and  were  likely  tt>  have 
presented  information  overload  problams  with 
respect  to  the  targeted  infotmation.  i.e..  the  900 
number,  as  avidaocad  by  the  fact  that  when  asked 
what  the  main  poiata  of  the  adirertisamani  were, 
only  26.5%  of  the  raapoodaBts  ia  the  industry 
vanioo  of  the  adaafHiamanl  aantiwiad  the  900 
number. 


number,  or  would  otherwise  render  the 
advertisement  ineffective.*' 

Under  the  final  Rule,  the  cost  of  the 
call  must  be  at  least  one-half  the  type 
size  ■•  of  the  pay-per-call  number.*'  The 
Commission  recognizes,  however,  that 
there  may  be  certain  kinds  of 
advertisements  (such  as  classified 
advertisements  or  matchbook  cover 
advertisements)  in  which  a  type  size 
one-half  the  size  of  the  pay-per-call 
number  would  result  in  an  illegible 
disclosure.  In  such  cases,  it  may  be 
necessary  for  the  cost  to  be  larger  than 
one-half  the  size  of  the  number  in  order 
not  to  violate  §  308.3(a)(5)  of  the  general 
disclosure  requirements.  That  section 
prohibits  anything  inconsistent  with  or 
in  mitigation  of  the  required 
disclosures,  and  any  technique  that  is 
likely  to  detract  significantly  from  the 
communication  of  the  disclosures.  The 
(Commission  would  consider  a  very 
small  cost  disclosure  to  fall  within  those 
prohibitions  and,  thus,  not  comply  with 
the  requirement  that  all  disclosures  be 
"clear  and  conspicuous." 

The  proposed  rule  required  that  in 
television  advertising,  the  cost  must 
appear  on  the  screen  for  the  same 
duration  as  the  video  display  of  the  pay- 
per-call  number.  A  few  commenters 
opposed  this  requirement  ,«*  but  because 
it  reflects  a  statutory  mandate,«9  the 
final  Rule  retains  the  requirement 
The  proposed  rule  required  that 
disclosures  in  television  advertisements 
always  appear  at  least  once 
simultaneously  in  both  the  audio  and 
video  portions  of  the  advertisement, 
with  one  exception:  Advertisements 
fifteen  seconds  or  shorter  would  not 
require  an  audio  disclosure  if  the  pay- 
per-call  number  was  not  stated  in  the 
audio  portion  of  the  advertisement.  The 
Commission  sought  comment  on  this 
proposed  requirement  and  the  proposed 
exception.*"  Several  commenters 


■» Comments  19  (AAF)  at  3;  22  (Meganews)  at  2: 
35  (AIP)  at  5;  46  (Cox)  at  3;  51  (USA  Today)  at  11. 

■oThe  Commission  recognizes  that  the  type  set 
tised  for  pay-per-call  numbers  and  die  cost 
dijclosures  will  have  both  upper  and  lower  case. 
When  determining  what  type  size  to  use  for  the  cost 
disclosure,  the  tippar  cne  of  the  cost  should  be  one- 
half  the  size  of  the  iif  par  caae  of  the  pay-per-call 
number.  A  similar  measurement  should  be  made  for 
the  lower  case  chatvcters. 

•7  In  several  900-number  cases,  the  Commission 
required  parental  permission  video  disclosures  to 
be  one-half  tha  sixa  of  the  pay-per-call  number. 
Fone  Telecommunications,  Inc.,  C-3432  (June  21, 
1993);  Audio  CommuHicaUoni,  Inc.,  No.  C-3338 
(July  24. 1991);  Teleline.  Inc..  No.  C-3337  (July  24. 
1991).  In  addition,  at  least  one  slate  (Louisiana) 
requires  that  the  cost  be  one-half  the  size  of  the 
largest  pav-per-call  number.  La.  Admin.  Code  tit 
51,  Ch.  19-B,  Sec.  1731  (1992). 

••Comments  37  (PPI)  at  11,  45  (ANA)  at  4-5. 

••15U.S.C5711(a)(lMG). 

•nsa  FR  at  133ae-81  (qnaations  6  and  10). 
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■upportul  this  requimMnt**  Savsnl 
othara  baUaved  tut  liBiulUDWttS 
•udkMridM  diKlosarw  aliould  Ml  ba 
raquirad;  tbsjr  wgad  that  advartiaan  ba 
gi  van  Aa  choioB  of  using  aithor  audio  or 
vidao  for  disclosuiaa.—  Tha 
Commission  apfModatas  that  allowing 
advertisers  tha  cboioa  of  using  tha  audio 
or  vidao  format  for  disclosures  would 
provide  mure  Hexibilitv  and  allow  for 
more  creativity  in  tha  design  of 
advertisements.  However,  the 
Commission  believes  that  simultaneous 
audio-video  disclosures  are  parti<nilarly 
appropriate  for  the  cost  discKimires, 
Kiven  the  importance  of  this  information 
to  the  oonsimier.M  Accordingly. 
»  308.3(bK2Xi)  of  the  finsi  Rule  ratsins 
I  he  audio-video  disclosure  requirsnient 
for  the  cost  disclosura. 

However,  second  exception  to  the 
simultaneous  audio-vidm  disclosure 
requirem«it  has  hem  added  for 
advertisements  that  do  not  provide  oiiy 
audio  infocmation,  including  the  pay- 
per-call  number,  about  the  pay-pm-call 
sorvioe.  No  audio  disclosures  would  be 
raquired  for  such  advertisements.  One 
cx>mmenter  noted  that  mandatoiy  audio 
disclosures  would  disallow  the  use  of 
"scroll"  ads  commonly  used  on  cable 
television.**  These  ads  freau«itly  scroll 
independently  of  the  souno,  which  may 
(»e  a  rebroadcast  radio  transmission,  b 


1 21  (NCL)  al  1: 27 (NYDPS)  at  t;  40 
(NACAA)  ai  2:  «S  (NAAO  all  2  (an  MMnliy 
supportiiia  dia  piopoaad  fagttlaliantfc  sa  (CME)  al 
IS  (gnwdly  mppactiiig  tha  propoMd  ragulation*, 
hat  oppoaJBg  Am  11  lacood  meiftlan). 

••CoaHMBta  IS  (AAF)  al  2:  M  rm)  al  9: 37  iPPO 
M  11;  38  (OSQ  at  34-49;  49  (ANA)  al  4: 4S  (DMA) 
al  3: 49  (MMA)  at  S-4;  9S  (PMA)  at  2: 63  (NAIS) 
at  1 S  (if  Mw  pajr-parxall  nnb«  it  aot  pfaaaatad 
ia  tha  audio  partial  Ika  diadoMfw  (IkmU  Ml 
hava  to  ba  priiwH  J  ia  ihm  audio  portoa  aithar). 

*>C(HMuiMr  oomaiiiBicationt  maarch  indiortat 
that  vidoo-onhr  praaantatton  of  iafonnatiaa 
prodneat  waato  McaH  than  aadithoaJy  or  aodio- 
vidao  pwaaatallM.  Es^  S.  DocegB.  Th*  bapoct  cf 
I'rodmiUtageWanUngtia  Alcoholic  BmmmgB 
AdvarUfing.  9  J.  Pub.  Poi'jr  ft  Mk%.  IS.  26-27 
(1990):  O.D.  LoTil.  A.B.  Paddnd.  Video 
Di*do*unsimnk¥iuonAdimtiaiig:AnThey 
SfhcOvf,  31 1.  afraaawMiirartona  72-77  (1961): 
C.a  Panaay.  UodaOtf  Bffectt  in  Shoil-Ttnm  Vmbal 
Mamof|r.  62  Psjpcfaological  BoB.  oa-S4  (1979).  b  tha 
DuooAiMady.  lacaUof  alcohal  «iiiMaia»  ia  haar 

comlNaatiaa*  of  warainiand  mbfacts.  Amor^ 
tubfacti  far  whoB  ttia  pradoct  waa  laiavant  «*ho 
wan  wpoaad  to  a  higkaaaarity  wandiV.  63.9%  in 
tha  aadio  CBMilliaB.  74.1%  ia  iMaiidio-vidao 
coodilfcNi.  aad  oaly  14.3%  in  liw  vidao  cooditioa 
recallad  tha  praaanoa  of  a  wanili«  arithouliM.  U. 
at  24.  hi  gnaral.  hoiwMr.  aBMOg  d  of  dia  Afcaal 
onmbinaticaa  af  <— iap  aad  i 
<>amiap  Mad  to  pioduca  yaalaiinaM  th» 
audio-ealy  diadoauraa.  mnMtiag  tha  lack  of 
Impact  ofvidaodiadoaiiiad.itf.al  27. 


aOiKt  racaB  BMra  thaa  audio-oaly  wanias*.  £^ 
Moiria.  Ittato  ft  Briabafg.  fftaerfptfaa  Oki« 
fa/bnwoWea  for  Consuamr.  Am  KkiimlamM  cf 
"nirrt  anrf  riinwai  In  riiiiiaif  fcaiiM  irf  Ifcaaun  h 
to  AdrartMiv  a  La<«h  ft  C  MMia.  Ir..  sda.  1S64). 
t34nTl)al9. 


addition,  soma  pay-percall  ssrvice 
advartiaaroaits  occur  in  one  portion  of 
the  taiaviskm  screen,  vidiila  most  of  the 
screen  is  4lavo(od  to  an  unrelated 
pra^an:  dw  pay-per-call  aarvice 
advettisemeirt  has  no  audio  component. 
For  instance,  a  sports  game  could  be 
ongoing  oa  tfie  scrsen.  with  the 
aoi»mpaaving  plav^play  in  the  audio 
portion,  v^iila  the  Iwnom  of  (he  screen 
might  contain  an  advertisement  for  a 
pay-parcall  service  providing  sporto 
scores.  The  Cimuniseion  believes  that 
far  these  types  of  advartissments  (i.e., 
advertisements  that  either  have  no 
audio  component  or  otherwise  provide 
no  information  about  the  pay-per-call 
service  in  the  audio  component)  it 
would  be  unduly  restrictive  to  require 
audio  disdosures.  Accordingly,  the  final 
Rule  is  modified  to  provide  an 
exneption  for  sudi  advertisements. 

TIm  proposed  rule  did  not  specifically 
address  pay-per<xll  service 
advertisements  in  whidi  the  pay-per- 
call  number  is  presented  only  in  the 
audio  portion  of  the  advertisement,  and 
not  in  the  video  portion.  As  propmed, 
the  rule  would  have  required  video 
disclosure  of  the  cost,  even  thou^  the 
pay-percall  number  would  not  have 
been  made  in  the  video  portion.  Because 
the  proposed  rule's  requirements  as  to 
size  and  placement  of  the  <3ost 
disclosure  were  tied  to  the  video  pay- 
per-call  number,  the  proposed  role  was 
ambiguous  as  to  the  size  and  placement 
requiremmts  for  the  cost  in  such 
advertisements.  According,  the 
Commission  has  modified  the  proposed 
role  to  require  that  in  advertisements  in 
which  the  pay-per-call  number  is 
presented  only  in  the  audio  portion,  the 
cost  of  the  caH  is  required  only  in  the 
audio  portion,  immediately  following 
the  first  and  last  delivery  of  the  pay-per- 
call  number.  In  program-length 
commercials  (where  the  pay-per-call 
number  is  presented  only  in  the  audio 
portion),  hoMrever,  the  cost  must  be 
disclosed  immediately  following  each 
delivery  of  the  pay-poHirall  number.  In 
such  program-length  commercials, 
disclosure  of  tho  cost  only  after  the  first 
and  last  presentation  of  the  pay-per-call 
number  would  be  inadequate  because  of 
the  likelihood  that  some  consumers 
would  tune  in  during  the  middle  of  the 
advertisement  and  miss  the  disclosure. 

As  proposed,  the  role  required  that 
the  cost  be  disclosed  at  least  once  in 
radio  advertisements,  immediately 
following  tha  first  presentation  of  the 
pay-per-call  number,  while  in  any 
pro^m-length  radio  commercial,  the 
cost  must  be  disclosed  each  time  the 
pay-per-call  number  is  given.  Hie 
Coounissian  sou^t  conunant  on 
whetho-  it  would  be  apiKopriate  for  the 


cost  to  ba  disdosad  with  eadi 
naaaulation  of  tha  pay-per-call  number 
in  all  radio  adoertisemento.—  Few 
commenters  focused  on  tlds  question. 
NACAA  and  CA  oonunented  that  the 
cost  should  bo  diacloaed  immediatelv 
after  eadi  time  the  pay-per-call  number 
is  given.**  Tha  AAF  commented  that 
remtitlon  of  tha  coal  after  the  pay-par> 
call  number  would  lengthen  the 
advettisement.  and  thus  inovese  the 
advertisement's  costs'  According  to  the 
AAF.  repetitioa  of  die  pey-per-cali 
number  is  required  in  order  for  listeners 
to  retain  the  number,  or  to  allow  them 
to  write  it  down,  while  such  repetition 
is  not  reiiuired  for  the  cost.  The 
propoeea  role,  however,  required 
repetition  of  the  cost  only  in  program- 
length  radio  oommardais.  Most  radio 
commercials  are  short  enough  that 
consumers  who  hear  the  pay-per-call 
number  are  likely  to  bear  the  cost    even 
if  it  is  only  presented  once.  However,  if 
the  cost  is  only  given  once  during  s 
fifteen-  to  thirty-minute  commerdal. 
consumws  mi^  easily  miss  it.  The 
Commission  brieves  the  role  as 
proposed  is  spproniate,  and  this 
section  of  the  regulations  has  not  been 
changed  in  the  final  role.** 

3.  Section  308  J(c):  Sweepstakes;  Games 
of  Chance 

Section  308.3(c)  addresses  pay-par^ 
call  services  that  advertise  sweepstakes, 
including  games  of  fiianoe.  The 
proposed  role  >•  incorporated  the 
requirements  of  the  TDORA  >«>  that 
such  advertisements  clesrly  snd 
conspicuously  disdose  the  odds  of 
winning  s  priae,  award,  service,  or 
product  at  no  cost  or  at  reduced  cost,  or 
the  factors  ttiat  will  determine  tiie  odds, 
if  the  odds  are  not  calculable  in 
advance.  The  proposed  role  limited  the 
application  of  the  odds  disclosure 
requirement  to  those  situations  whens 
the  prize,  eta.  is  ofiiBred  in  connection 
with  a  sweepstakes  or  game  of  chance. 

The  Commission  requested  comment 
on  whether  other  types  of  promotions, 


■•66  FR  isaao  («|Maatiaa  3). 

MConuneDU  31  (CA)  at  4: 40  (NACAA)  al  4. 

•^Cominenl  19  (AAF)  at  2. 

•"Undar  tha  ftnal  Rula,  lalavision  arivurtisomaou 
«ith  audi«Minl]r  ptaaaatatioa  of  lh«  payper-call 
Doaibar  amat  dalircrlha  oeat  iwaadiataiy 
followiag  Hm  fifal  aad  laat  pnantatioM  of  tha  pay- 
per<all  numbar,  whila  ia  (aao-pragmm-laa|th) 
radio  advartiaaoMBla,  M  must  ba  praianlad  only 
ooce.  Tha  CoBUBiaaioa  briiaraa  that  dHfaranl 
staodanb  far  tha  diflanat  aiadi«  aia  appropriala 
bacauaa  in  a  radio  advartiMoiaat.  to  raoaiva  aay 
iafomtalion.  Iha  mmaaiar  mual  ba  liatawiai;  ia 
contiatf.  writh  lalaviaiaa  adflitaaiiiiiii.  tha 
oooauBMr'a  attaalioa  aiay  ba  at  laaat  pvtially 
focaaad  oa  tha  acraao  aad  aol  aotiraly  on  tha  andio. 

■•Ia  tha  piupuauJ  mla,  this  aaclioo  waa 
DunbarMi  306.3(b).  96  FR  at  13369-6S. 

>«19U.S.C3711(aKl)(B). 
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such  as  lotteriM  or  games  of  skill, 
should  be  subject  to  this  provision,  and 
whether  the  proposed  rule  wax 
sufficiently  clear  as  to  the  types  of 
promotions  subject  to  the  rule.ioi  TWo 
commentan  suggested  that  the 
provision  apply  to  games  of  skill  as  well 
as  games  of  chance.  i<»  One  commenter 
opposed  extending  the  requirement  to 
games  of  akill  becauae  a  true  game  of 
skill  haa  no  element  of  chance.  io3  The 
CcMnmission  is  persuaded  that 
determining  the  odds  even  for  games  of 
skill  having  some  element  of  chance 
would  be  problematic.  The  TDDRA.  by 
requiring  that  the  odds  of  winning  be 
disclosed,  was  clearly  directed  at  games 
where  the  winner  is  determined  by 
chance.  Accordingly,  the  final  Rule 
applies  only  to  sweepstakes  and  games 
of chance. 

Several  commenters  noted  that  the 
proposed  regulations  could  be  read  as 
requiring  the  odds  disclosure  in 
situations  where  it  presumably  was  no 
intended,  such  as  situations  where  no 
odds  would  be  associated  with  receipt 
of  the  service  or  product,  ^o*  For 
instance,  if  an  information  provider 
running  a  svireepstakes  o^red,  as  an 
incentive  for  entering  the  sweepstakes, 
a  token  to  all  those  who  entered,  and 
this  token  was  not  in  the  prize  to  be 
awarded  to  the  winner  of  the 
sweepstakes,  then  the  proposed 
regulations  could  be  read  as  requiring 
the  odds  disclosure  for  receipt  of  the 
token,  even  thoiish  the  odds  of  receiving 
the  tf^en  would  be  1:1.  Based  on  these 
comments,  the  Commission  has  decided 
to  clarify  the  language  of  this  section. 
Thus,  the  final  Rule  only  requires  the 
odds  disclosure  with  respect  to  prizes 
"to  be  awarded  to  the  winner"  of  the 
sweepstakes,  rather  than  for  prizes  "in 
connection  with  the  offisring"  of  a 
sweepstakes. 

The  proposed  rule  required  that  the 
odds  be  disclosed  in  all  advertisements, 
including  television  and  radio 
advertisements.  The  Commission 
recognizes  that  at  times  it  could  be  quite 
time-  and  space-consuming  to  disclose 
all  the  odds,  particularly  in  games  with 
multiple  prizes  and  complex  odds 
structures.  In  the  NPR,  the  Commission 
posed  questions  regarding  ways  in 
which  this  burden  might  be  lessened."" 
A  niunber  of  commenters  urged  that  no 
odds  disclosures  be  required  in 
broadcast  advertisements,  pointing  to 
the  Commission's  Games  of  Chance 


Rule,i<»  which,  since  1983.  has  granted 
a  temporary  exemption  to  the  odds 
disclosiue  requirement  for  broadcast 
advertisements.  >»'  The  Commission, 
however,  is  constrained  by  the  language 
of  the  TDDRA,  which  requires  that  the 
odds  of  winning  be  disclosed  in 
advertisements,  without  an  exception 
for  television  or  radio  advertisements. 
The  Commission  received  no  feasible 
suggestions  in  the  comments  on  how  to 
lessen  the  burden  of  odds  disclosiires  in 
broadcasting  advertising.  Commission 
staff  also  specifically  raised  this  issue  in 
the  pubUc  workshop  conference,  and 
once  again  the  participants  did  not  offer 
any  faaisible  suggestions.  >o* 
Accordingly,  this  requirement  is 
retained  unchanged  in  the  final  Rule. 

Some  commenters  expressed 
confusion  over  the  proposed  rule's 
requirement  that  if  the  odds  of  winning 
are  not  determinable  in  advance,  the 
factors  used  in  determining  the  odds 
must  be  disclosed.  Two  commenters 
indicated  concern  that  this  information 
could  not  be  disclosed  if  the  odds  of 
winning  depended  upon  the  number  of 
entries  received. "» It  is  the 
Commission's  position  that  when  the 
odds  depend  upon  the  number  of 
entries  received,  a  statement  to  that 
effect  satisfies  the  requirement  to 
disclose  the  bctors  used  in  determining 
the  odds. 

As  proposed,  the  rule  required  a 
disclosure  that  no  purchase  [i.e.,  no  call 
to  the  pay-per-call  service)  is  required  to 
participate,  along  with  a  disclosure  of  a 
free  alternative  method  of  entry  and 
instructions  on  how  to  enter.i^o  The 
Commission  requested  comment  on  the 
preferability  of  allowing  the  free  method 
of  entry  information  to  be  disclosed  in 
the  preamble  rather  than  in  the 
advertisement.!)  1 

Several  commenters  opposed  the 
proposed  advertising  disclosure 
requirements,!  12  while  several  others 
supported  them. hi  Some  commenters 
opposing  the  requirements  referred  to 
the  burden  of  having  to  make  lengthy 
disclosiuvs,  particularly  in  broadcast 
media.  The  commenters  favoring  the 
requirements  expressed  the  opinion  that 
pay-per-call  number  sweepstakes  are 


Ml  SS  PR  alisaao  (qoMtion  7). 
MtCoauMoU  31  (CA) «  5:  5«  (USPS)  at  3-4. 
MaCoanMoi  37  (PPO  al  31. 
iM  Cooimaats  37  (PPq  al  27:  S2  (DA)  at  22;  93 
(iMis)alia-17. 
MS  9»  FR  at  13381  diiiMiiM  a). 


">*ieCFRpaft419. 

lor  48  FR  at  1046  (19S3). 

ia*Tr.  •l440-46r 

iwCommaoU  37  (PPl)  at  10;  (DA)  at  22. 

'oOffaring  a  fnt  method  of  entering  a 
twaepatakaa  or  game  of  chance  U  necessary  to  avoid 
Tiolation  of  the  Federal  law  prohibiting  commercial 
lotteries.  IS  U.S.C  1301.  et  seq. 

*"  58  FR  at  13380-81  (question  8). 

iiaCoounanU  39  (nSC)  at  10;  45  (ANA)  at  5;  (HA) 
at  22-23:  58  (PMA)  at  1:  63  (NAIS)  at  21-23. 

•"ComoMBU  at  21  (NO.)  at  13;  31  (CA)  at  6:  37 
(PPQ  at  10;  40  (NACAA)  at  6;  42  (NAAG).  Appendix 
1alX-3;Se(USPS)alS. 


unlike  traditional  sweepstakes  in  which 
the  consumer  is  presented  with  the 
alternative  of  entering  the  sweepstakes 
either  by  purchasing  a  particular 
product  or,  for  example,  by  sending  in 
a  postcard,  because  in  the  case  of  a  pay- 
per-call  number  sweepstakes,  there  is  no 
separate  product  to  be  purchased. 
Rather,  the  purchase  is  accomplished 
through  calling  the  pay-per-call  number. 

The  Commission  believes  this  last 
concern  is  valid.  Although  consumers 
may  generally  be  aware  of  the  "no 
purchase  required"  disclaimer  typically 
found  in  sweepstakes  advertisements, 
they  may  not  appreciate  that,  in  the  case 
of  an  advertisement  for  a  pay-per-call 
number,  the  "purchase"  is  calling  the 
pay-per-call  number.  In  this  regard,  it  is 
significant  that  a  1992  Harris  consumer 
survey  showed  that  35%  of  adult 
Americans  were  unaware  of  the 
difference  between  900  numbers  and 
800  (toll-free)  numbers."*  while 
another  1992  survey  indicated  that  50% 
of  aduh  Americans  did  not  expect  to  be 
charged  for  900  number  calls.*"  In 
other  words,  between  one-third  and 
one-half  of  adult  Americans  may  not 
realize  that  900  numbers  cost  money.  It 
is  reasonable  to  expect,  therefore,  that  at 
least  one-third  of  adults  would  not 
equate  calling  a  pay-per-call  service 
with  making  a  purchase  and  would 
believe  that  they  could  enter  the  contest 
without  cost. 

The  Commission  thus  believes  that  to 
prevent  consumer  deception, 
sweepstakes  offered  through  pay-per- 
call  numbers  should  disclose,  either  in 
advertising  or  in  the  preamble  to  the 
call,  that  no  call  to  the  pay-per-call 
service  is  necessary  to  enter  the 
sweepstakes.  The  USPS  stated  in  its 
comment  that  some  promoters  have 
used  confusing  phrases  in  print 
advertising  to  describe  the  tree  entry 
option,  such  as  "manual  handling."  us 
At  the  public  workshop  conference, 
some  commenters  stated  that  saying  "no 
purchase  necessary"  is  confusing  to 
consumers,  and  the  IISC  indicated  it  did 
not  object  to  alternative  language,  such 
as  "no  telephone  call  necessary."  n' 
The  Commission  believes  it  should  be 
made  completely  clear  to  consumers 
that  they  do  not  have  to  incur  a  charge 
in  order  to  enter  a  sweepstakes. 
Accordingly,  the  final  Rule  is  modified 
slightly  to  make  clear  that  the  disclosure 
should  state  that  no  call  to  the  pay-per- 


"«  Comment  21  (f4CL)  at  10. 
nsCommenl  42  (NAAG).  Appendix  2  at  1-2. 
"•Comment  59  (USPS)  at  5. 
'"Tr.  al424-»26. 
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call  number  (rather  than  no  purchase)  is 
necessary  to  entOT  the  sweepstakes."* 

Diacloeing  that  no  call  to  the  pay-per^ 
call  number  is  necessary  to  enter  the 
sweepstakes,  however,  is  insufficient 
without  also  telling  consumers  how  to 
enter  the  sweepstakes  without  calling 
the  pey-per-call  number.  As  originally 
proposed,  the  rule  required 
advertisements  to  disclose  an  alternative 
maens  of  entry  and  instructions  on  how 
to  enter.  As  noted  above,  a  number  of 
commenters  argued  that  it  was  too 
burdensome  to  make  these  disclosures 
in  broadcast  advertiswnents, 
particularly  in  the  size  required  by  the 
proposed  rule.  After  reviewing  the 
comments  and  considering  the 
discussion  of  this  issue  at  the  public 
workshop  conference,"*  the 
Commission  believes  that  the  proposed 
rule  should  be  modified  to  require 
disclosure  of  the  existence  of  an 
alternative  method  of  entry  and  a  cost- 
free  means  of  learning  of  that  method: 
Either  a  local  or  toll-free  telephone 
number  that  consumers  may  call  to 
learn  of  the  information,  or  an  address 
that  consumers  may  write  to  for 
instructions  on  how  to  enter.  120  The 
actual  instructions  on  how  to  enter 
without  cost  need  not  be  disclosed  so 
long  as  consumers  are  adequately 
informed  how  to  obtain  that 
information. 

At  least  one  commenter  disliked  the 
alternative  of  allowing  disclosure  of  the 
fr«e  method  of  entry  information  in  the 
preamble,  citing  the  relative  costliness 
of  making  disclosures  in  the  preamble 
compared  to  making  them  in 
advertisements.  i>i  Other  commenters 
raised  the  concern  that  if  consiuners  are 
forced  to  call  the  pay-per-call  number  in 
order  to  leain  of  the  free  method  of 
entry,  the  tendency  may  be  for  than 
simply  to  stay  on  the  line  and  enter 
Ihroiigh  the  pay-per-call  service.iu 

The  Commission  has  decided  to  allow 
pay-per-call  providers  to  place  the  free 
meinod  of  entry  information  either  in 
the  advertisement  ot  in  the  preamble.  If 


it«Thu  diKiofura  raquimnflnt  dot  not 
presrnbe  si  spocific  phriM  (ha(  must  be  used.  The 
CommiMJon,  however,  loterprets  the  Role  a* 
requiring  a  spedEc  etatenMnt  that  no  call  to  •  pay- 
per-call  ieluphone  number,  or  to  a  teldphooe  call 
costing  money,  is  required.  It  is  the  CoDuniaaian's 
opinion  that  stating  that  "no  pmrhasn  is  i 
to  enter"  would  not  oomply  «dth  the  Rule. 

>»1>.  at  412-22. 

>»  Piovidars  of  pay-per-call  aarvicas  thai  diaoee 
to  provide  a  local  or  toU-frae  leiapbona  number 
hava  the  iMpoaaifailiiy  of  ansariag  that  the 
telaphona  iwibar s  v*  adaqualaly  staffed  or 
otharwisa  adaquataiy  aaiatataad  so  that  ttaa  few 
T-f1hftit  tif  antij  ininnnartnn  Is  laaililj  accaasiMa  to 
conanatara  «>ho  call  thoaa  talapinaa  amBbars. 

"<  Comment  37  (PPI)  at  32. 

mCommeaU  31  (CA)  at  2;  40  (HACAA)  ai  •;  42 
(NAAG)all4. 


provided  in  the  preamble,  the 
information  must  be  presented  at  a 
reasonably  understandable  volume  and 
in  a  slow  and  deliberate  manner,  as 
those  terms  are  defined  in  §  308.2(h) 
and(i). 

The  proposed  rule  required  that  the 
advertisement  disclose  the  scheduled 
termination  date  of  the  game  of  chance. 
In  addition,  the  Commission  had 
requested  comment  on  the  desirability 
of  requiring  disclosiu^  of  other 
limitations  on  the  sweepstakes 
program's  availability,  such  as 
geographical  restrictions,  time-of-day 
availability,  or  touch-tone  phone 
requirements;  the  name,  city,  state,  and 
customer  service  telephone  number  of 
the  promoter  or  provider  of  the  pay-per- 
call  service;  and  tha  value  of  the 
prize.123  Several  commenters  noted  that 
sweepstakes  are  already  subject  to  a 
plethora  of  Federal  and  State 
regulations,i24  and  objected  to  the 
requirement  to  disclose  the  game's 
termination  date  or  the  other 
information  not  required  by  the 
TDDRA.«s  The  Commission  is 
persuaded  that  sweepstakes  promotions 
run  through  pay-per-call  services  are  not 
sufficiently  di^rent  frx)m  other 
sweepstakes  promotions  %vith  respect  to 
these  types  of  disclosures  that  it  is 
necessaiy  for  this  Rule  to  address  these 
issues,  either  to  prevent  tmfair  or 
deceptive  practices,  or  to  prevent 
evasion  of  the  regulations.  Accordingly, 
the  final  Rule  does  not  contain  the 
requirement  to  disclosure  the  game's 
termination  date,  or  any  of  the 
additional  disclosure  requirements 
listed  above. 

A  number  of  commenters,  however, 
noted  that  pay-pw-call  service 
sweepstakes  are  frequently  used  to 

E remote  prizes  that  are  represented  to 
B  far  more  valuable  than  is  actually  the 
case."*  The  legislative  history  indicates 
that  Congress  was  also  concerned  about 
the  problem.12''  The  Commission 
requested  comment  on  the  advisability 
of  requiring  disclosure  of  the  material 
terms  and  conditions  of  receiving  a 
service  or  product  through  a  pay-per- 
call  service.*"  One  of  the  material  terms 
suggested  was  a  clear  and  accurate 


i»  58  FR  at  133a0  (qnestion  7). 

iM  Sm,  e.g.,  Commeot  SS  (PMA)  at  1  and 
Appendix  (lining  Maral  and  sUie  laws  and 
regulations  governing  contests  and  promotions). 
S4..  Ktinn.  SUL  Sac.  6O0.7S  (labels  and 
advertiaasnents  must  clearly  stale  the  scheduled 
termination  dale  of  the  promotion). 

»a»CommenU  37  (PPI)  at  9-11. 31;  39  (DSQ-at 
10-11: 45  (ANA)  at  0;  SS  (PMA)  at  1. 

"•CommenU  21  (NO.)  at  13-14;  31  (CA)  at  6; 
(NACAA)  at  5;  42  (NAAG)  at  13-14;  59  (USPS)  at 
4.7. 

"'House  Report  at  S. 

>W58  PR  at  13382  (qiMalian  10). 


description  of  the  service  or  product 
While  the  Commission  has  decided  not 
to  include  this  reouirement  for  all  pay- 
pe^call  service  advertisements  (relying 
instead  on  general  compliance  with 
section  5  of  the  FTC  Act),  in  the  case  of 
pay-per-call  service  sweepstakes,  the 
Commission  is  persuaded  that  sufficient 
evidence  exists,  as  presented  in  the 
comments,  that  explicitly  requiring  a 
clear  and  accurate  description  of 
sweepstakes  prizes  is  required  in  order 
to  prevent  deceptive  practices. '28  Thus, 
the  final  Puie  requires  that  in 
advertisf  ments  for  pay-p)er-caU  service 
sweepstakes,  any  characterization  of  the 
prizes  or  awards  must  be  truthful  and 
accurate.  The  Rule  does  not  impose  an 
affirmative  duty  to  describe  the  prizes; 
it  simply  requires  that  to  the  extent  that 
the  advertisement  identifies,  describes, 
or  otherwise  characterizes  the  prizes, 
such  characterization  must  be  truthfiil 
and  accurate. 

With  respect  to  the  manner  in  which 
the  required  disclosures  must  be  made, 
tlie  proposed  rule  stated  that  in 
television  advertisements,  there  must  be 
a  simultaneous  audio-video  disclosure 
and  that  each  line  of  the  video 
disclosure  must  occupy  at  least  one- 
tenth  of  the  vertical  field  of  the 
television  screen.  Several  commentere 
objected  to  these  specific 
requirements. iM  After  reviewing  the 
comments,  the  Commission  believes 
that  the  Rule's  purpose  would  better  be 
served  by  allowing  more  flexibility  in 
the  size  and  presentation  of  the 
sweepstakes  disclosures.  Because  the 
regulations  require  several  disclosures, 
there  is  a  concern  that  the  advertisement 
would  become  overly  cluttered  with 
information,  with  the  result  that  the 
important  information  would  not  appear 
prominently  in  the  advertisement."*  In 
addition,  variability  in  disclosure  size 
among  advertisements  may  be  desirable 
because  it  is  likely  to  lessen  the 
potential  for  the  disclosures  to  "wear- 
out,"  thus  enhancing  their 
noticeability."2  The  proposed  rule  is 


•»CommenU  21  (NCL)  at  13-14,  31  (CA)  at  6;  40 
(NACAA)  at  5;  42  (NAAC)  at  13-14;  59  a'SPS)  at 
4.7. 

1  wCommanU  14  (AAAA)  at  4-8;  22  (Maganaws) 
al  3;  37  (PPI)  at  11:  39  (DSQ  at  16,  29;  45  (ANA) 
at  S,  7;  52  (ilA)  at  22;  5S  (PMA)  al  2;  63  (NAIS)  al 
22. 

»•  Conunanto  19  (AAF)  al  4;  35  (AlP)  at  5;  37 
(PPI)  at  10;  39  (DSC)  at  37-38;  45  (ANA)  at  0;  40 
(Cox)  at  3;  46  (DMA)  al  4:  49  (NIMA)  at  3-S;  01 
OCN)  at  4-5. 

">  See  Bhalla  a  Laslovicka.  r/w  Impact  << 
CfKuigi'ng  CigantU  Wanting  llsiaafs  Content  oMrf 
Fonnat,  in  Admnoet  in  Cimmuntt  Rmmuck  30S. 
309  (T.  Kinaear  ad.  1904)  (vatyii^  the  content  Md 
format  of  messagaa  enhances  nnticeability  and 
attention);  R.  Petty  k  ].  Cacioppo.  Communication 
and  Penuasion:  Control  and  Petiphtnl  Routes  of 

Coartwwd 


42374       Fedanl  Ragister  /  Vol.  58.  No.  151  /  Monday,  August  9,  1993  /  Rules  and  RegulaUons 


modified  to  allow  th«  reqiiind 
disclosuTM  to  bo  prMonted  either  in 
audio  or  video  fonn.  Where  video 
disclosxirea  are  used,  they  roust  appear 
on  the  screen  in  suffident  size  and  for 
sufficient  time  to  allow  constimers  to 
read  and  comprehend  them.  If  audio 
disclosures  are  used,  they  must,  of 
course,  be  given  in  a  slow  and  deliberate 
manner  and  at  a  reasonably 
understandable  volume. 

In  print  advertisements,  the  proposed 
rule  required  that  the  disclosures  be  in 
at  least  12-point  type.  A  numbw  of 
obiections  were  raised  to  this 
requirement.is3  with  several 
commenters  responding  to  the 
Commission's  question  whether  this 
requirement  would  be  fisasible  for 
difiisrent  types  of  advertising  media."^ 
Some  commenters  pointed  out  that 
classified  ads  generally  only  use  6-point 
type,  and  do  not  necessarily  allow 
variation  in  size  or  typeface,  so  that  the 
rule  would  prevent  \he  use  of  that 
medium  for  tome  advertisements.ias  As 
the  Commission  suggested  in  the  NPR. 
and  as  several  commenters  noted,  in  the 
case  of  billboards,  a  12-point  disclosure 
would  be  inappropriate.iM  In  addition, 
some  extrinsic  evidence  was  submitted 
indicating  that  consumer  recall  of  odds 
disclosures  made  in  12-point  type  was 
no  better  than  when  made  in  10- point 
type.  137  The  Commission  has  decided 
that  the  purposes  of  the  Rule  would  best 
be  served  by  a  more  flexible  standard. 
Therefore,  the  final  Rule  requires  that 
the  disclosures  be  made  in  a  sufficient 
size  and  prominence,  and  in  such 
location  in  the  advertisement,  that  the 
information  is  noticeable,  readable,  and 
comprehensible.  This  flexibility  enables 
variation  in  the  size  of  disclosures, 
relative  to  the  type  and  size  of  the 
advertisement,  so  long  as  the 
information  is  always  readable  and  of 
sufficient  prominence  to  be  readily 
noticed.  Moreover,  this  flexible  standard 
addresses  the  concerns  raised  by  the 
copy  test  evidenceiM  that  a  12-point 
requirement  was  too  rigid  to  allow 
effective  presentation  of  both  the  selling 
message  and  the  required  disclosures. 


UMI 


Attitude  Cbangt  6S-73  (1966)  (ones  ccnsumsn 
bMooM  wxiiataaMd  to  an  advartUing  mauaga. 
npaUtion  of  tha  MHM  BMMg*  raculu  ia  deoMaad 
•OBCtivaDaM). 

iMCofliowntt  14  (AAAA)  ai  S:  22  (Ma^aawt)  at 
3;  37  (PPI)  al  11.  2S-2S.  37;  39  (HSC)  at  16-24,  29- 
33: 4S  (ANA)  al  S:  S6  (PMA)  at  2. 

IS*  58  FR  at  13361  (quaation  10). 

"•  CoBunanU  22  (Maganawt)  at  3: 46  (Cox)  at  S: 
4S  (DMA)  at  4:  S3  (IIA)  at  24:  63  (NAIS)  at  20-23; 
73  (Nm  at  S:  80  (Suarac)  at  2. 

iMGoamanti  14  (AAAA)  at  15;  37  (n>I)  al  34;  48 
(DMA)  at  4. 

iirComnMat  39  (USQ  at  37. 

iMSaa  coBinaat  39  (BSC),  Appendix  B. 


4.  Section  308.3(d):  Federal  Proffxims 

Section  308.3(d)  covws 
advertisements  for  pay-per-call  services 
that  provide  information  on  Federal 
programs,  but  that  are  not  sponsored  or 
endorsed  by  any  Federal  agency.' 3*  The 
proposed  rule'^o  required  that  the 
advertisement  clearly  and 
conspicuously  disclose,  at  the 
beginning,  that  the  pay-per-call  service 
is  not  auUiorized.  endorsed,  or  approved 
by  any  Federal  agency.  While  few 
comments  focused  on  this  provision, 
those  that  did  stated  that  the  Rule  ought 
to  provide  better  definition  of  services 
that  "provide  information  on  a  Federal 
program."  The  DA,  for  instance, 
suggested  that  the  provision  be 
narrowed  to  cover  only  those  services 
that  contain  "a  seal,  insignia,  trade  or 
brand  name,  or  any  other  term  or 
symbol  that  reasonably  could  be 
interpreted  or  construed  as  implying 
any  Federal  government  connection, 
approval,  or  endorsement.">4i  This 
language  is  found  in  a  U.S.  Postal 
Service  statute  prohibiting  sending 
through  the  mail  certain  materials  that 
contain  the  above  information,  without 
a  disclosure  regarding  lack  of  Federal 
government  approval  or 
endorsement.*^^ 

IIA  commented  that  the  provision 
should  not  cover  programs  that  merely 
provide  information  originating  with  or 
obtained  from  the  Federal 
government.  143  Similarly,  NAIS 
commented  that  the  disclosure  should 
only  be  required  on  programs 
exclusively  or  predominantly  dedicated 
to  the  provision  of  Federal  program 
information,  or  that  otherwise  give  the 
appearance  of  Federal  sponsor^ip  or 
authority.144  After  reviewing  the 
comments,  the  Commission  is 
persuaded  that  further  clarification  is 
warranted. 

The  Commission  agrees  that  programs 
giving  the  appearance  of  Federal 
sponsorship  or  endorsement  should 
contain  the  disclosure.  While  the 
legislative  history  of  the  TDDRA  does 
not  shed  any  light  on  congressional 
intent  with  respect  to  this  provision,  the 
Commission  believes  that  the  statute  is 
reasonably  interpreted  as  intending  to 
require  the  disclosure  in  those 
situations  in  which  consumers  may  be 
misled  about  the  program's  affiliation 


with  the  Federal  government.  The        , 
Commission  is  not  persuaded,  however, 
that  such  misinterpretation  would  be 
limited  to  those  programs  that 
predominantly  or  eiaJusively  are 
dedicated  to  providing  information  on  a 
Federal  program.i46  Tbe  final  Rule, 
therefore,  is  modified  to  make  clear  that 
pay-per-call  services  that  provide 
information  on  a  Federal  program 
include  services  that  give  the 
appearance  of  Federal  affiliation.  The 
Rule  states  that  such  services  include 
those  using  a  seal,  insignia,  trade  or 
brand  name,  or  any  other  term  or 
symbol  that  reasonably  could  be 
interpreted  or  construed  as  implying 
any  Federal  Government  connection, 
approval,  or  endorsement. 

the  TDDRA  requires  the  Federal 
programs  disclosure  to  be  made  at  the 
beginning  of  the  advertisement.i^ 
Accordingly,  the  proposed  rule  required 
that  in  both  television  and  radio 
advertisements,  the  disclosure  must 
begin  within  the  first  fifteen  seconds  of 
the  advertisement,  while  in  print 
advertisements,  the  disclosure  must 
appear  within  the  top  one-third  of  the 
advertisement.  Two  commenters 
objected  to  this  requirement,  but  it 
appears  that  they  were  imaware  of  the 
statutory  requirement  that  the 
disclosure  be  made  in  the  beginning  of 
the  advertisement,  and  thus  they  did  not 
ofier  any  alternative  way  of  fulfilling  the 
statutory  requirement.'*'  Thus,  no 
modification  will  be  made  in  the  final 
Rule. 

The  final  issue  with  respect  to  the 
Federal  programs  disclosure  concerns 
the  size  and  manner  of  the  disclosure. 
As  proposed,  the  rule  required  a 
simultaneous  audio-video  disclosure  in 
television  advertisements,  and  specified 
that  each  line  of  the  video  disclosure 
must  occupy  at  least  one-tenth  of  the 
vertical  field  of  the  television  screen. 
For  the  reasons  stated  above  in  the 
sweepstakes  section,  the  Commission 
has  decided  to  modify  the  proposed  rule 
to  allow  the  disclosure  to  be  made  in 
either  the  audio  or  video  portion  of  the 
advertisement.  If  a  video  disclosure  is 
used,  it  must  appear  on  the  screen  in 
sufficient  size  and  for  sufficient  time  to 


iM  An  axample  would  ba  a  larvioa  providing 
acc«M  to  infonnatioo  in  tba  Fadeial  Ragistar  or  ths 
Coagrassional  Record. 

t«oIn  the  proposed  rule,  this  section  was 
numbered  308.3(c).  56  FR  al  13386. 

141  Commanl  52  (IIA)  al  7. 

<«a39U.S.C  3001(h).  (i). 

143  Comment  52  (HA)  at  6. 

144  Commanl  63  (NAIS)  at  24. 


>4«  Al  the  same  time,  the  Commission  does  not 
contemplate  that  the  disclosure  would  be  required 
in  programs  that  taake  only  incidental  use  of.  or 
incidental  reference  to,  information  obtained  from 
the  Federal  government.  For  example,  a  winery 
could  run  a  promotional  campaign  highlighting  the 
wine  region's  attraction  as  a  tourist  destination,  and 
give  the  population  of  the  region,  by  referring  to  the 
most  recent  U.S.  Census.  The  Commission  does  not 
interpret  the  regulations  as  applying  to  such  a  pay- 
par  <all  service,  niarely  because  it  referred  to  U.S. 
Census  Bureau  data. 

•4«isU.S.C57li(aMl)(C). 

147  Comments  37  (PPI)  at  12: 63  (NAIS)  at  25. 
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allow  consumers  to  read  and 
comprehend  the  disclosure.  An  audio 
disclosure  must  be  delivered  in 
accordance  with  the  requirements  of 
$  308.3(a)(4). 

Similarly,  the  proposed  rule  required 
that  the  disclosure  in  print 
advertisements  be  in  at  least  12-point 
type.  Again,  for  the  reasons  stated  in  the 
sweepstakes  section,  the  Commission 
has  decided  to  modi^  the  proposed  rule 
,  to  require  that  print  disclosures  be  made 
in  a  sufficient  size  and  prominence,  and 
in  such  location  in  the  advertisement, 
that  the  information  is  noticeable, 
readable,  and  comprehensible. 

5.  Section  308.3(e):  Pmhibition  on 
Advertising  to  Children 

As  required  by  the  TDDRA.i*"  section 
308.3(e)  of  the  Rule  prohibits  a  provider 
of  pay-per-call  services  from  directing 
advertisements  for  such  services  at 
children  under  the  age  of  12,  unless  the 
service  is  a  bona  fide  educational 
service  (as  defined  in  §  308.2(a)).i4«  In 


'♦•15  U.S.C  5711  (a)(1)(D). 

<«*A  niunlMr  of  commenters  raised  First 
AnMndmenl  issue*  with  rwpect  to  (ha 
congretsional  ban  on  all  pay-per-call  advertising 
and  service*  directed  to  children  under  12. 
CommanU  14  (AAAA)  at  2-4,  7-9;  30  (CARU)  at  2; 
39  (IISC)  at  «-«.  1 1-13: 45  (ANA)  at  1-3.  6-9;  48 
(DMA)  at  7-8. 10;  63  (NAIS)  at  7-.S,  25.  Several  of 
these  commenters  also  challenged  the 
constitutionality  of  the  advertising  restrictions 
generally.  Under  the  First  Ainendjnenl.  commercial 
speech  that  is  misleading  or  fraudulent  may  be 
prohibited  altogether,  and  even  commercial  speech 
that  is  neither  misleading  nor  fraudulent  may  be 
restricted,  provided  the  government's  interest  in 
doing  so  is  substantial,  the  restrictions  directly 
advance  the  government's  asserted  interest,  and  the 
restrictions  are  no  more  extensive  than  necessary  to 
serve  that  interest.  See  Central  Hudson  Gas  &  Elec. 
Corp.  v.  Public  Serv.  Commn  of  New  York.  447  U.S. 
557.  566  (1980)  (cited  in  Senate  Report  at  4-5);  see 
also  Board  of  Tnisteet  of  the  State  Univ.  of  New 
York  V.  Fox.  492  U.S.  469. 475  (1989);  Olyof 
Cincinnati  rr.  Dixcovery  Network.  Irtc.,  113  S.Cl. 
1505.1510(1993). 

The  test  is  not  whether  the  regulation,  a*  applied, 
represents  the  "least  restrictive  maant"  available, 
but  merely  whether  it  has  baao  "narrowly  tailored" 
to  serve  the  government's  asserted  interest  without 
ensnaring  protected,  non-commercial  speech.  Fox. 
492  U.S.  at  480;  see,  e.g..  FTC  v.  Brown  *■ 
Williamson  Tobacco  Corp.,  778  F.2d  35,  43-44 
(D.C.  Cir.  1985)  (in|unction  did  not  impose  a 
sweeping  or  blanket  prohibition  and  was  not 
broader  than  reasonably  necessary  to  prevent 
deception).  The  Tit  between  the  government's  goals 
and  the  means  chosen  to  meet  those  goals  need  not 
be  "perfect,"  but  simply  "reasonable.  "  Fox.  492 
U.S.  at  480.  The  legislaUve  history  of  the  TDDRA 
notes,  for  example,  thai  programming  aimed  at 
children  may  be  tubiaci  to  raasonable  re*triction*. 
where  such  restrictioaa  serve  a  substantial  interest 
and  are  otherwise  consistent  with  First  Amendment 
requiramants.  See  Sanata  Report  at  4-5  {citing  FCC 
V.  Paafioa  Foundation,  438  U.S.  726.  749  (1978) 
(quoting  Ginsberg  v.  New  Ywk.  390  U.S.  629 
(1988)). 

As  axpUinad  Ihnughout  this  statement  of  basis 
and  pmpose,  Iha  Cnitiiniision  has  considered  and 
avahialad  various  ragulslory  altamaUvas  in 
dataimiiiing  Iha  Bnal  scope  and  SKtenl  of  iU 
reguUtions.  The  Commissian  believes  that  the 


the  proposed  rule.iso  advertisements 
directed  to  children  under  12  were 
defined,  both  by  the  type  of  medium  in 
which  they  appear  as  well  as  by  the 
nature  and  content  of  the  advertisement, 
in  the  form  of  a  rebuttable  presumption. 
Advertisements  directed  to  children 
under  12  were  presumed  to  include  the 
following:  Advertisements  appearing  in 
publications  directed  to  children  [e.g., 
children's  books,  magazines  and  comic 
books):  advertisements  appearing  during 
or  immediately  adjacent  to  television 
programs  directed  to  children  {e.g., 
children's  programming  as  defineid  by 
the  FCC,isi  animated  programs,  and 
after-school  specials  directed  to 
children);  advertisements  broadcast 
during  or  immediately  adjacent  to  radio 
programs  directed  to  children; 
advertisements  appearing  on  a 
commercially  prepared  video  directed 
to  children;  and  advertisements  or 
promotions  appearing  on  product 
packaging  directed  to  children. 

In  addition,  in  the  proposed  rule,  any 
advertisement,  regardless  of  placement, 
that  is  directed  to  children  under  12  in 
light  of  its  subject  matter,  visual 
content,  age  of  models,  language, 
charectere,  tone,  message,  or  the  like, 
would  also  be  presumed  directed  to 
children  under  the  age  of  12.  However, 
the  proposed  rule  provided  that  this 
presumption  could  be  rebutted  with 
competent  and  reliable  evidence 
demonstrating  that  the  receiving 
audience  was  composed  predominantly 
of  individuals  aged  12  or  older.  The 
final  Rule  retains  the  use  of  content- 
based  criteria,  but  only  as  a  factor  for 
the  Commission  to  consider  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12. 

The  Commission  specifically  sought 
comment  on  several  discrete  issues 
regarding  this  provision  of  the  proposed 
rule:  (1)  Whether  structuring  the 
definition  of  advertising  to  children 
under  12  in  the  form  of  a  rebuttable 
presumption  is  appropriate  and  useful; 
(2)  whether  the  use  of  audience 
composition  and  readership  data  to 


requirements  sal  forth  in  the  final  Rule  are 
reasonable,  are  narrowly  tailored  to  meet  the 
required  regulatory  and  law  enforcement  obfectives. 
and  are  no  more  extensive  than  necessary  to  serve 
the  purpose*  articulated  by  Congress  in  the  statute 
and  the  legislative  history. 

"»S8FRall338e. 

>*<  The  FCC  define*  "children's  programming"  as 
"programs  originally  produced  and  broadcast  for  an 
audienca  of  diildren  12  years  old  and  under"  FOC 
Report  and  Ordar,  Policy  and  Rules  Concerning 
Children's  Talevislaa  Programming,  IXicLet  No.  90- 
570  (April  tt,  1991).  Thus,  the  FOC  definition  relates 
to  childrea  12  ymir$  old  and  under,  while  this  rule 
prohibitt  pay-par-call  services  and  advanisements 
for  such  sarvicas  dlractad  to  children  under  the  age 
of  t2.  Nevartbeiasa.  the  FCXTs  deRnitioo  provides 
a  useful  benchmark. 


demonstrate  whether  a  particular 
advertisement  is  directed  to  that  age 
group  is  appropriate  and  useful;  and  (3) 
the  appropriate  criteria  for  the 
Commission  to  rely  upon  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12.>" 
Included  with  these  questions  was  s 
specific  request  by  the  Commission  for 
any  data  that  would  assist  the 
Commission  in  setting  a  specific 
percentage  of  audience  composition  that 
would  reflect  aocurately  a  "childran't 
audience."  iss  The  NPR  also  asked, 
among  other  things,  whether  the 
definition  provided  sufficient  guidance 
as  to  the  type  of  advertisement  that 
would  be  presumed  directed  to 
children,  and  whether  it  was 
appropriate  for  the  Commission  to  rely, 
at  least  in  part,  on  the  content  of  an 
advertisement  as  a  factor.iM  This 
section  discusses  each  of  these  issues. 

The  comments  were  divided 
regarding  whether  the  definition  of 
advertisements  directed  to  children 
under  12  should  take  the  form  of  a 
rebuttable  presumption.  Some  of  the 
commenters  urged  the  Commission  to 
maintain  this  format  because  they 
believed  that  the  proposed  definition 
properly  placed  on  the  advertiser  the 
burden  of  proving  the  composition  of 
the  receiving  audience.'ss  In  addition, 
several  commentera  stated  that  a 
standard  based  on  audience 
composition  data  provides  objective, 
measurable  proof,  using  data  that 
advertisere  already  use  and  analyze  in 
determining  where  to  plac» 
advertisements.!"  In  particular,  PPI 
favored  using  audience  composition 
data  as  the  basis  for  the  definition,  and 
stated  that  it  should  be  given  a  more 
prominent  role  than  merely  as  evidence 
to  rebut  the  presumption. 197  Most  of  the 
commenters  that  favored  the  rebuttable 
presumption  also  favored  reliance  on 
audience  composition  data  to  rebut  the 
presumption.  However,  nearly  all  of 
those  commentera  also  urged  the 
Commission  to  make  it  more  difficult  to 
rebut  the  presumption  by  requiring  a 
higher  percentage  of  audience  membere 


<*i>5aFRat  13381  (question  11). 

>**M.  at  13381  (question  13.b). 

•M/d.  at  13381-82  (questiflii  14). 

<■*  Comments  21  (NO.)  at  4, 16-17;  31  (CA)al  7; 
37  (PPI)  at  35;  40  (NACAA)  al  6;  42  (NAAC)  al  15; 
53  (CME)  at  14-15. 

"•Comments  37  (PPI)  at  35-36;  53  (CME)  al  15. 
On  the  same  issue,  CA  slalad  that  pay-par<all 
providers  should  not  be  parmiltad  to  rabul  Iha 
presumption  with  evidence  other  than  audiaooe 
composition  dau  due  to  the  inharant  subjectivity  of 
suck  information.  Commant  31  (CA)  al  7. 

«*r  Comment  37  (PPI)  al  12-13. 
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12  and  older  than  tuggssted  in  the 

On  tha  oUiar  hand,  a  lignificant 
numbM  of  commantan  were  oppowd  to 
■  rebuttable  preaumption  format.  These 
commentart  gBnarally  took  the  position 
that  while  tha  fiKrtora  identified  in  the 
proposed  rule  might  be  appropriate  if 
considered  together,  none  of  them  were 
sufficient  alone,  and  none  were 
sufficient  to  rise  to  the  level  of 
prestunptive  evidence."*  Moreover, 
several  of  these  commenters  stated  that 
any  presumption  contained  in  the  Rule 
should  run  in  firror  of  the  pay-per-call 
providers  and  against  the  Commission — 
i.».,  that  all  advertisements  for  pay-per- 
call  services  should  be  presumed 
directed  to  children  aged  12  and  older, 
unless  the  Commission  is  able  to  prove 
atbarwise.ua  A  majority  of  the 
commenters  oppoeing  the  rebuttable 
presumption  also  took  the  position  that 
tha  peroentagas  identified  by  the 
Commisaicm  in  the  NPR  were 
inappropriate  because  they  made  it  too 
difficult  to  rebut  the  presumption. >ai 
However,  cmly  PPI  responded  to  the 
Commission's  request  for  relevant  data, 
by  providing  a  one-page  list  showing  the 
audience  composition  for  several 
different  types  of  television  programs, 
and  circulation  data  for  several 
roagazines.m 

With  respect  to  the  criteria  detailed  in 
the  proposed  rule  that  would  raise  the 
presumption  that  an  advertisement  is 
directed  to  children  under  12,  there  was 
general  agreement  by  the  commenters 
that  the  factors  identified  by  the 
Commission  were  appropriate,  provided 
that  the  presence  of  one  factor  would 
not  raise  the  presumption  l^  itself.  >b3 
The  public  workshop  conference  was 
particularly  enlightening  regarding  this 
issue,  and  it  is  clear  that  the  weight  of 
the  comments  indicates  that  the  criteria 
developed  by  the  Commission  are 
thought  to  be  comprehensive  and 
reasmabla  indida  of  whether  a 
particular  advertisement  is  directed  to 
children  under  the  age  of  12.  However, 
many  of  the  participants  also  indicated 


UMI 


I  31  (CA)  at  7;  40  (NACAA)  at  6;  42 
(NAAG)  at  15:  53  (CMS)  M  18-17. 

ixCooiBMnU  is  (AAP)  at  5:  43  (CMA)  at  7-8. 13. 
15-16:  41  (Kallogg)  al  3-5: 45  (ANA)  ai  9-10: 48 
(DMA)  at  8-10:  63  (NAIS)  ai  2V28. 

>*»Comin«gaU  14  (AAAA)  at  8: 19  (AAF)  at  5:  45 
(ANA)  at  9:  48  (DMA)  at  10:  52  (DA)  at  27. 

MiCanaoaBla  19  (AAT)  at  5-6;  43  (CMA)  at  17- 
18: 45  (ANA)  alia 

••■Coounaat  37  (PPI).  tinaunband  attadunant. 

Tdi— iiti  19  (AAF)  al  5;  35  (Ag)  al  8;  43 
(CMA)  al  a.  IS:  45  (ANA)  at  9: 52  (IIA)al  2S;  53 
(CMS)  at  ie>.M;a3(NAIS)  at  38.  CA  Mppottad  a 

fVadflcatly  oa  te  GriHria.  Ceaunant  31  (CA)  at  7 
NO.  Mpportaa  lUs  pravtiiaa  of  tha  ntU  a* 
propMM-  Owmnawt  31  (NCL)  at  16-17. 


that  it  would  be  necessary  for  the 
Commission  to  review  an  advertisement 
in  light  of  all  of  the  factors  in  making 
its  determination. 1M  Many  of  the 
commenters  that  favored  the  use  of  the 
delineated  criteria,  when  taken  as  a 
whole,  also  opposed  the  use  of  any  one 
factor  to  raise  the  presumption  that  an 
advertisement  is  directed  at  young 
children. »•• 

Several  of  the  commenters  noted  that 
the  use  of  media-based  criteria,  i.e., 
placement  of  the  advertisements  in 
particular  types  of  media,  was 
appropriate  because  that  is  the  manner 
in  which  most  advertisers  place  their 
advertisements.  iM  CME  also  urged  the 
Commission  to  retain  the  content-based 
portion  of  the  criteria  in  the  final  Rule, 
emphasizing  that  there  was  legislative 
history  to  support  this  aspect  of  the 
definition. i«7 

In  contrast,  a  few  of  the  commenters 
were  completely  opposed  to  the 
presumption  criteria  as  set  forth  in  the 
proposed  rule.  Several  commenters 
expressed  concern  over  the  ambiguity  of 
these  criteria  or  the  fact  that  they  were 
not  narrowly  tailored,  while  others 
indicated  a  preference  for  no  criteria  at 
all,  or  simply  disagreed  with  the  criteria 
listed  in  the  proposed  rule.i»«  Some  of 
those  commenters  who  opposed  any 
criteria  felt  that  the  Rule  should  merely 
restate  the  TDDRA's  ban  on  ell 
advertisements  directed  to  children 
under  12.  For  the  reasons  stated  in  part 
n.B.,  supra,  regarding  clear  and 
conspicuous  disclosures,  the 
(Commission  believes  this  suggestion 
would  violate  the  congressional 
mandate  that  the  Commission  enact 


•MTr.  at  360-85.  Additionally,  i 
participants  at  tha  public  woriuhop  conference 
slated  thai  audience  composition  data  should  be 
considered  u  one  of  the  critaria  to  examine  in 
determining  whether  an  advertnement  is  directed 
to  a  particular  age  group.  Tr.  at  373-7S.  384. 

«•»  Comments  19  (AAF)  at  5: 43  (CMA)  at  15-16; 
52  (IIA)  at  27:  63  (NAJS)  al  26-27:  Tr.  al  371. 

•MCommaoU  52  aiA)  at  26:  S3  (CME)  al  12:  Tr. 
at  381-82. 

••'Comment  53  {CME)  at  13  (citing  House  Report 
at  14).  Clearly  (he  House  Committee  contemplated 
thai  the  Commission  could  use  both  a  media-based 
and  a  conlanl-beMd  definition.  See  also  Comments 
31  (CA)  at  7:  53  (HA)  at  26-27. 

'"Comments  20  (ABC)  at  1-2;  30  (CARU)  al  2- 
3:  35  (AIP)  al  8  (favored  all  media-based  criteria,  but 
opposed  content-based  criteria  as  unnecessarily 
vague):  37  (PPI)  al  12.  35:  4S  (ANA)  at  10  (believed 
criteria  lo  be  relevant  factors  but  opposed  the 
rebuttable  pteeumption  and  would  nol  support 
using  oitaria  aa  part  of  that  pfanunplion):  48 
(DMA)  at  8.  Soaaa  coaunaBtan  idanUfiad.  in  their 
wrillan  coanMBls.  particular  ctilaria  they  believad 
to  be  vagua.  aatUgnoaa.  or  overly  broad.  Coraments 
14  (AAAA)  at  18: 43  (CMA)  at  12-15: 45  (ANA)  at 
8: 83  (NAIS)  at  27.  Al  Iha  puUlc  wtxUiop 

BBe  of  Ihaaa  aama  partie* 
I  with  tha  critaria  if  llMy  are 
,  ami  no  sin^  factor  is 
delenninative. 


implementing  regulations,  and  that  it 
would  produce  an  unenforceable  Rule. 

Two  commenters  objected  to 
considering  advertisements  placed 
immediately  adjacent  to  children's 
television  programs  as  advertisements 
directed  to  children  under  12  because 
doing  so  would  prohibit  pay-per-call 
providers  from  placing  advertising  as 
"run-of-station"  spots — i.e.,  allowing 
the  particular  television  station  to  place 
the  advertisements  at  any  available        a 
time,  rather  then  specifying  a  particular 
placement.  iM  According  to  one 
commenter.  it  is  more  expensive  for 
advertisers  to  specify  during  which 
television  program  they  want  their 
advertising  placed,  rather  than  placing  a 
"run-of-station"  advertisement.i'o 

After  reviewing  the  comments  and  the 
transcript  of  the  public  workshop 
conference,  the  (Commission  has 
decided  to  modify  the  form  of  the 
prohibition  on  advertisements  directed 
to  children  under  12.  The  (Commission 
is  persuaded  that  a  one-factor  rebuttable 
presumption  is  unworkable.  As  drafted, 
the  proposed  rule  would  permit  only 
audience  composition  data  to  rebut  the 
presumption.  While  audience 
composition  data  is  available  for  a  wide 
variety  of  broadcast  programming 
through  established  services  such  as 
Nielsen  Television  Viewing  Profiles, 
and  for  magazines  through  reader 
profiles,  there  are  currently  few  data 
sources  for  cable  channels,  nor  is  their 
readily  available  data  for  other  types  of 
advertising  formats,  such  as  product 
packaging.  Since  no  factor  alone  could 
have  raised  the  presumption,  such  a 
rule  could  subject  many  pay-per-call 
advertisements  to  a  one-factor  test 
without  a  real  opportunity  for  the 
advertiser  to  rebut  the  presumption. 
Absent  a  meaningful  source  of  audience 
composition  data,  this  approach  would 
be  inconsistent  with  the  (Commission's 
approach  to  reviewing  advertising 
claims;  i.e.,  the  Commission  generally 
examines  the  totality  of  the 
circumstances,  including  the 
advertisement  is  placed  and  the  nature 
of  the  advertisement  itself.  Thus,  after 
reviewing  the  comments,  the 
Commission  believes  that  audience 
composition  data  may  not  be  a  realistic 
rebuttal  factor,  but  that  it  is  of  use.  when 
available,  as  an  indicator  of  when  an 
advertisement  is  directed  to  children 
under  12. 

The  final  Rule  has  two  distinct  tests 
for  determining  whether  an 
advertisement  is  directed  to  children 
under  12.  The  first  test  is  found  in 


•••CommenU  34  (TPI)  at  6: 63  (NAIS)  al  27;  Tt. 
al387. 
>roCommenls  34  (TPI)  al  6:  Tr.  al  387-88. 
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§  308.3(e)(2),  which  addresses  the  cp«e 
where  audience  composition  data  oi 
readership  data  is  available  and 
demonstrates  that  a  majority  (more  than 
50%)  of  the  viewing  audience  of  the 
program  or  readership  >7i  of  the 
periodical  is  composed  of  children 
under  12.  This  first  test  defines  any  pay- 
for-call  advertisement  in  those  media 
placements  as  an  advertisement  directed 
to  children  under  12  and,  therefore, 
completely  prohibits  such 
advertisements.  Such  a  finding  will  be 
based  solely  on  preexisting  competent 
and  reliable  audience  composition  or 
readership  data.  This  section  does  not 
create  a  new  evidentiary  burden  on  a 
pwy-per-call  provider  to  create  a 
database  where  one  does  not  already 
exist. 

The  Commission  set  the  threshold  for 
a  "children's  audience,"  i.e.,  when 
children  under  12  comprise  over  50%  of 
the  viewers,  based  on  its  review  of  the 
comments  and  on  its  experience  and 
expertise  in  regulating  advertising.  I'z 
An  audience  composed  of  over  50% 
young  children  can  reasonably  be 
characterized  as  a  "children's 
audience.  "173  The  Nielsen  data 
provided  by  PPI  demonstrate  that  very 
few  television  programs  or  periodicals 
would  fall  into  this  category.  According 
to  that  data,  Sattuday  and  Sunday 
morning  cartoons,  such  as 
"Beetlejuice,"  would  have  an  audience 
composed  of  more  than  50%  children 
under  12.  Prime  time  programs  with  a 
juvenile  appeal,  like  "Growing  Pains," 
have  approximately  40%  of  their 
audience  in  that  age  group.  With  respect 
to  periodicals,  the  data  provided 
indicate  that  publications  such  as 
"Game  Players  Guide  to  Nintendo"  have 


"<  Ths  proposed  ni]«  did  noi  include  the  pluaae 
"readerihip  data"  in  connacUan  with  evidence  to 
raiMt  the  presumption  tltal  an  advertisement  was 
directed  to  children.  However,  in  the  final  Rule  the 
Commission  added  that  phrase  to  clarify  that  the 
Rule  is  intended  to  cover  evidence  regarding 
readership  of  print  media  as  well  as  viewwship  of 
brtMdcast  media. 

i^a  Several  commeotera  suggested  that  50%  wras 
an  appropriate  threshold  for  determining  whether 
an  advertisement  was  directed  to  children  under  12. 
CommenU  19  (AAF)  at  5;  43  (GMA)  at  17-18;  Tr. 
at  378  (GMA:  "at  least  50%  would  be  a  more 
realistic  figure").  380.  383  (PPI:  "S0%  U  a  lair 
percentage"). 

>'>PP1  and  CME  both  urged  the  Commission  to 
avoid  a  one-time  look  at  audience  composition  data, 
but  instead,  to  ensure  that  the  data  reflect  audience 
composition  over  a  reasonable  period  of  time. 
CommenU  37  (PPI)  at  37;  53  (CME)  at  15.  While  the 
Rule  does  not  explicitly  sute  that  audience 
composition  data  be  examined  over  time,  the 
Commission  contemplates  that  such  data  generally 
would  be  viewed  over  time,  and  not  on  a  one-time 
basis.  There  may  be  Instances,  however,  where  a 
ooe-time  look  at  audience  composition  or 
readership  data  will  be  sufliciant  to  demonstrate 
that  the  receiving  audience  is  composed  of  a 
majority  of  those  under  12. 


an  under- 12  readership  of  30%.i'« 
Thus,  based  on  the  record,  the  50% 
cutoff  would  not  sweep  too  broadly,  as 
there  are  very  few  television  programs 
or  periodicals  that  would  fall  into  the 
prohibited  category.i'^ 

The  second  test  for  determining 
whether  an  advertisement  is  directed  to 
children  under  12  is  contained  in 
§§  308.3(e)(3)(i)-(vii).  Under  this  test,  if 
competent  and  reliable  audience 
composition  data  or  readership  data  do 
not  demonstrate  that  more  than  50 
percent  of  the  audience  or  readership  is 
composed  of  children  under  12,  the 
Commission  will  consider  where  the 
advertisement  is  placed  and  its  nature 
and  content  in  determining  whether  an 
advertisement  is  directed  to  children 
under  12.i'«  Sections  308.3(e)(3){i)-(vi) 
set  forth  the  media  placements  the 
Commission  will  consider.  As  discussed 
below,  these  sections  have  been 
modified  slightly  compared  to  the 
corresponding  sections  of  the  proposed 
rule. "7  On  the  other  hand, 
§308.3(e)(3)(vii)  of  the  final  Rule,  which 
remains  essentially  the  same  as 
proposed,  states  that  the  Commission 
will  consider  the  content  of  the 
advertisement  itself,  regardless  of  where 
it  is  placed,  in  determining  whether  a 
particular  advertisement  is  directed  to 
children  under  the  age  of  12. 

While  the  criteria  contained  in  the 
second  test  are  virtually  the  same  as 
those  set  forth  in  the  proposed  rule,  the 
use  of  the  criteria  is  entirely  different. 
Under  the  proposed  rule,  the  existence 
of  any  one  of  tne  criteria  could  raise  the 
presumption  that  a  particular 
advertisement  was  directed  to  children 
under  12.  In  contrast,  under  the  final 
Rule,  if  competent  and  reliable  audience 
composition  or  readership  data 
demonstrates  that  50  percent  or  less  of 


174  Comment  37  (PPI),  unnumbered  atlachmenL 

I's  As  indicated  above,  the  NPR  specifically 
requested  data  regarding  audience  composition  for 
different  television  shows.  PPI  did  provide 
evidence  and  it  amply  supports  the  Commission's 
50%  threshold.  In  addition,  during  the  public 
workshop  conference.  Commission  staff  asked  again 
whether  any  participant  had  data  regarding 
audience  composition,  and  no  additional  data  was 
supplied.  One  participant,  AAAA,  staled  at  the 
public  workshop  conference  thai  neaily  all 
Saturday  morning  cartoons  and  some  of  the 
afternoon  specials  specifically  designed  for 
children's  viewing  have  an  audience  over  50% 
under  12.  Tr.  at  381-82. 

<n NAIS  expressed  concern  that  audience 
compositioa  data  does  not  exist  for  certain  forms  of 
advertising,  such  aa  product  packaging  Comment 
63  (NAIS)  at  26.  While  not  explicit,  this  provision 
Is  inlecded  to  cover  situations  where  data  does  not 
exist.  Thus,  this  provision  does  not  require  pay-per- 
call  providers  to  conduct  research  to  determine  who 
may  be  viewnng  or  receiving  an  advertisement,  in 
the  event  that  such  data  does  not  already  exist. 

"'This  section  of  ths  proposed  rule  was 
numbered  308.3(d)(2).  58  FR  at  13386. 


the  audience  is  composed  of  children 
under  12.  or  if  such  data  does  not  exist, 
the  Commission  will  consider  the 
placement  of  the  advertisement  as  well 
as  the  nature  and  content  of  the 
advertisement  itself  in  making  its 
determination. 

The  (Commission  is  persuaded  by  the 
comments  that  it  would  be  imreasonable 
to  find  that  an  advertisement  violated 
the  statutory  prohibition  on  advertising 
to  children  based  on  the  existence  of 
only  one  factor  where  it  is  not  evident 
that  a  majority  of  the  audience  is  under 
12.  Consistent  with  the  Commission's 
approach  to  advertising  cases  generally, 
in  these  cases  the  Commission  wiil 
examine  the  totality  of  circumstances  in 
making  its  determination.  However,  the 
Commission  will  not  assign  any 
particular  weight  to  any  of  the 
delineated  criteria,  nor  will  it  state,  in 
the  abstract,  the  number  of  factors  that 
it  will  require  to  be  present  in  order  to 
find  a  violation.>7s  Under  this  section, 
audience  composition  data  will  not  play 
a  role  in  the  Commission's  analysis 
except  to  place  an  advertisement  in  a 
category  of  review  where  the 
Commission  will  consider  both  the 
placement  and  content  of  the 
advertisement.  After  reviewing  the 
comments,  the  Commission  is 
persuaded  that  this  is  a  fair  and 
reasoned  approach. 

The  critena  identified  in  the  final 
Rule  are  identical,  for  the  most  part,  to 
the  criteria  set  forth  in  the  proposed  rule 
which  raised  the  presumption  that  an 
advertisement  was  directed  to  children 
under  12.i7*  Based  on  overwhelming 
approval  by  the  commenters  and  the 
conference  participants  of  the  criteria 
outlined  in  the  proposed  rule,  the 
Commission  decided  to  incorporate 
them  into  the  final  Rule.  However,  the 
Commission  has  added  several  new 
facrtors,  including  advertisements  that 
appear:  (1)  On  television  stations  or 
channels  directed  to  chililren  under  12; 
(2)  on  radio  stations  directed  to  children 
under  12;  and  (3)  preceding  a  movie, 
shown  in  a  movie  theater,  directed  to 
children  under  12.  The  Commission  has 
expanded  these  categories  of  advertising 
placement  because  under  the  final  Rule, 
the  criteria  merely  provide  guidance  as 


"•  See  Bolger  v.  Youngt  Dntg  Product*  Cotp..  463 
U.S.  60  (1983)  (even  when  Constitutional  nghts  af« 
implicated,  weighing  several  criteria  it  permilled). 

"•ABC  expressed  concern  that  the  phrase  "anar- 
school  specials,"  as  used  in  this  section,  referred 
specifically  to  the  "ABC  After-School  Specials" 
which  ABC  asserts  are  geared  toward  a  teen 
audience.  Comment  20  (ABC)  at  2.  The  final  Rule 
modifies  the  phrase  to  the  more  generic  "after 
school  programs,"  to  clarify  thai  the  Commission 
will  consider  the  placement  of  an  advertisement  in 
any  program  that  is  directed  to  young  children  and 
shown  in  (he  af  emoon. 
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to  th«  type  of  media-placament  that  the 
CommissioD  will  consider.  Thus,  the 
addition  of  these  Cactora  will  not  create 
an  additional  burden  on  pay-per-call 
providers,  but  will  merely  provide 
notice  to  the  industry  that  the 
Commission  will  consider  such 
placamant  in  its  determination  of  what 
constitutes  advertising  of  pay-per-call 
services  to  children  under  12. 

6.  Section  308.3(f]:  Advertising  to 
Individuals  Under  18 

As  required  by  the  TIX)RA,»»o  all  pay- 
per<:all  advertisements  directed 
primarily  to  individuals  under  the  age 
of  18  are  required  to  provide  a  clear  and 
conspicuous  parmtal  permission 
disclosure.  In  the  proposed  rule,)*i 
advertisements  directed  to  individuals 
under  18  were  defined  in  terms  of  a 
rebuttable  presumption  based  on  the 
medium  in  which  the  advertisement 
was  placed,  as  well  as  by  the  nature  and 
content  of  the  advertisement  itself.  The 
criteria  used  to  determine  if  a  program 
was  directed  to  those  under  18  were 
virtually  identical  to  the  criteria  used  to 
determine  if  a  program  was  directed  to 
children  under  12. 

In  the  proposed  rule,  advertisements 
directed  primarily  to  individuals  under 
18  were  presumed  to  include  the 
following:  advertisements  appearing  in 
pubUcations  directed  primarily  to 
individuals  under  18  [e.g.,  cwtain 
books,  magaxinee  and  comic  books); 
advertisements  appearing  during  or 
immediately  adjacent  to  television 
programs  directed  primarily  to 
individuals  under  18  [e.g..  mid- 
aftemoon  weekday  television  shows); 
advertisements  broadcast  on  radio 
stations  directed  primarily  to 
individuals  under  18;  and 
advertisements  appearing  on  a 
commercially-prepared  video  directed 
primarily  to  individuals  under  18. 
Finally,  any  advertisement,  regardless  of 
placement,  that  was  directed  primarily 
to  individuals  under  18  in  light  of  its 
subject  matter,  visual  content,  age  of 
models,  language,  characters,  tone, 
message,  or  the  like  was  presumed  to  be 
directed  primarily  to  individuals  under 
the  age  of  IB.  However,  the  proposed 
rule  provided  that  this  presumption 
could  be  rebutted  with  compelent  and 
reliable  evidence  demonstrating  that  the 
receiving  audience  was  composed 
primarily  of  individuals  aged  18  or 
older. 

In  the  final  Rule,  the  Commission  has 
adopted  the  same  approach  for  requiring 
the  parental  permission  disclosure  as  it 


has  in  implementing  the  prohibition  on 
advertising  directed  to  children. 
Accordingly,  §  308.3(f)  of  the  final  Rule 
sets  forth  the  same  two-part  test  and  the 
same  criteria — both  in  terras  of  the 
media-placement  and  nature  and 
content  of  the  advertisement — that  the 
Commission  will  consider  in 
determining  whether  an  advertisement 
is  directed  primarily  to  individuals 
under  the  age  of  18.  This  section  of  the 
final  Rule  also  retains  many  of  the 
criteria  listed  in  the  proposed  rule.*s2  in 
addition,  the  Commission  has  added 
two  new  criteria,  including 
advertisements  that:  (1)  Appear  on  cable 
or  broadcast  television  stations  directed 
primarily  to  individuals  under  18:  and 
(2)  precede  a  movie,  shown  in  a  movie 
theater,  directed  primarily  to 
individuals  undw  18.  Like  the  additions 
to  the  criteria  contained  in  §  308.3(e), 
these  new  factors  do  not  create  an 
additional  burden  on  pay-per-call 
providers;  they  meroly  provide 
additional  guidance  as  to  the  type  of 
media  placement  that  the  Commission 
will  consider. 

Under  the  proposed  rule,  the  standard 
required  to  demonstrate  that  the 
receiving  audience  was  composed 
primarily  of  individuals  aged  18  or 
older  was  different  from  the  standard 
required  to  demonstrate  that  the 
receiving  audience  was  composed 
predominantly  of  children  aged  12  or 
older.  These  different  standards 
("predominantly"  versus  "primarily") 
were  based  on  the  specific  language 
differences  in  the  TDDRA.  Thus,  the 
Commission  contemplated  that  in  order 
to  rebut  the  presumption  that  an 
advertisement  was  directed  primarily  to 
individuals  under  18,  the  advertiser 
would  need  only  to  show  that  more  than 
half  of  the  receiving  audience  was  18  or 
older.  In  contrast,  the  Commission 
contemplated  that  in  order  to  rebut  the 
presumption  that  an  advertisement  was 
directed  to  children  under  the  age  of  12, 
the  advertiser  would  have  to  show  that 
more  than  two-thirds  to  three-quarters 
of  the  audience  was  12  years  of  age  or 
older.»»3 

The  Commission  recognized, 
however,  in  the  NPR,  the  potential 
difficulties  raised  by  these  provisions, 
and  accordingly  asked  whether  the  use 
of  the  words  "predominantly"  and 
"primarily"  was  meaningful  end 
whether  the  corresponding  percentages 
contemplated  by  the  Commission  were 
appropriate.  As  discussed  above  in  part 
II. B. 5,  supra,  the  Commission  also 
requested  audience  composition  data 


that  would  assist  it  in  setting  standards 
for  audience  size. 

Few  commenters  focused  specifically 
on  the  definition  of  advertisements  to 
individuals  under  18.ib4  Those  that  did 
were  divided  as  to  whether  the  standard 
for  rebutting  the  presumption  should  be 
the  same  as  that  for  children  under  12, 
or  whether  it  should  be  different,  based 
on  dissimilar  language  used  in  the 
TDDRA. »•»  The  commenters  that 
favored  different  standards  generally 
based  their  assertions  on  the  language  of 
the  statute. '»•  These  commenters  also 
urged  the  Commission  to  set  an  even 
higher  standard  for  rebutting  the 
presumption  that  an  advertisement  was 
directed  to  individuals  under  18.  In 
contrast,  several  commenters  objected  to 
the  proposed  rule's  reliance  on  two 
different  standards;  however,  few 
provided  reasons  for  their  beliefs.i*'  CA 
asserted  that  there  was  no  justification 
for  two  standards  and  that  in  order  to 
protect  consumers,  both  standards 
should  be  set  at  25%  (i.e.,  any  audience 
composed  of  25%  or  more  of  a  certain 
age  group  would  constitute  an  audience 
of  that  group).>M  On  the  other  hand, 
GMA  proposed  a  threshold  of  50%  for 
both  groups.»»« 

Based  on  its  review  of  the  comments, 
the  Commission  has  decided  to  use  the 
same  standard  of  audience  composition 
data  for  both  groups. iw  As  noted  in  the 
NPR,»8»  the  Commission  contemplated 
in  the  original  proposal  that  to  rebut  the 
presumption  that  an  advertisement  was 
directed  primarily  to  individuals  under 
18,  over  50%  of  the  audience  would 
have  to  be  individuals  18  and  over. 
Consistent  with  that  policy,  th»>- 
Commission  has  determined  that  any 
advertisement,  appearing  where 


UMI 


»*lSU.S.aS7ll(aXlXE).  I 

tai  In  tfaa  propoaad  rata.  Ihia  taction  1 

oumbnwl  308.3(a).  5S  FR  at  1338S-S7. 


<nA*  notad  abova,  tha  weight  of  tha  commants 
supported  the  oilaria  outiinad  in  tha  pioposad  rule. 
iu  5«  FR  al  I33«l  (question  13). 


1 M  Tha  reason  for  this  may  be  thai  if  an 
advartisement  falls  into  this  categcry,  tba  only 
requirement  is  that  the  pay-par^call  provider 
include  a  parental  pennission  disclosure  in  iha 
advertisement.  In  contrast,  if  an  advertisement  Is 
deemed  to  ba  directed  to  children  under  12,  then 
it  is  completely  prohibited  under  tha  Rule. 
Moreover,  the  industry  already  appears  to  include 
parental  permission  disclosures  in  many  of  its  pay- 
per-call  advertisements. 

'"The  TDDRA  prohibits  advertisements  directed 
to  children  under  12,  biit  requires  parental 
permission  disclosure  in  advertisements  directed 
primarily  to  individuals  under  18.  IS  U.S.C. 
5711(a)(1)  (O)  and  (£). 

'■■Comments  40  (NACAA)  at  6;  42  (.NAAG)  at  15: 
53  (CME)  at  16. 

'•'Comments  21  (NCL)  at  17;  31  (CA)  at  7;  43 
(CMA)  at  17-18. 

iM  Comment  31  (CA)  at  7. 

'■"Comment  43  (GMA)  at  17-18. 

'"■>The  reasons  for  deleting  the  retnittabla 
presumption  from  this  section  of  the  (inal  Rule  *n 
tha  same  as  the  raasons  for  deleting  the  similar 
presumption  in  the  prohibition  against 
advertisements  to  children  under  12.  discussed  in 
part  n.B.S,  supto. 

'•'SSFRat  13374. 
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Gvailable  audience  compositicn  or 
readership  data  demonstrates  that  a 
majority  (more  than  50%)  of  the  viewing 
audience  of  the  programming  or  the 
readership  of  the  periodical  is 
composed  of  individuals  under  18,  will 
be  required  to  include  the  parental 
permission  disclosure.^"'  While  the 
Commission  initially  contemplated  the 
use  of  two  different  standards,  upon 
examination  of  the  record,  the 
Commission  has  decided  to  adopt  the 
same  standard  for  both  age  categories. 
The  legislative  history  does  not  provide 
any  explanation  for  the  discrepancy  in 
statutory  language,  and  it  is  not 
apparent  that  Congress  had  differing 
intents.  The  over-50%  audience  cutoff 
figure  can  just  as  reasonably  be  applied 
to  the  under-18  age  group  as  it  can  to 
the  under-12  group.  As  in  the  case  with 
advertisements  directed  to  children,  if 
advertisements  do  not  fall  into  this 
delineated  category,  the  Commission 
will  consider  a  number  of  other  criteria 
in  its  determination  to  apply  the  Rule. 

In  the  proposed  rule,  the  parental 
permission  disclosure  was  required  to 
be  clear  and  conspicuous,  as  that  term 
was  set  fortli  in  the  rule.  The  proposed 
rule  included  requirements  that  in 
television  or  videotape  advertisements, 
the  video  disclosure  concerning 
parental  permission  be  adjacent  to  the 
largest  presentation  of  the  pay-per-call 
number,  and  that  each  line  of  the  video 
portion  of  the  disclosure  occupy  at  least 
one-tenth  of  the  vertical  field  of  the 
television  screen.  In  any  program-length 
commercial  (i.e.,  15  minutes  or  longer), 
the  video  disclosure  had  to  appear 
simultaneously  with  and  for  the  same 
duration  as  each  presentation  of  the 
pay-per-call  number.  In  print 
advertisements,  the  disclosure  was 
required  to  be  adjacent  to  tlie  largest 
presentation  of  the  pay-per-call  number, 
and  each  letter  or  numeral  was  required 
to  be  at  least  12-point  type.  In  any 
program-length  radio  commercial,  the 
disclosure  was  required  to  be  delivered 
immediately  preceding  each  delivery  of 
the  pay-per-call  number. 

Vvhile  the  Commission  received  many 
comments  pertaining  to  the  clear  and 
conspicuous  standards  set  out  in  the 
proposed  rule,  including  the  specific 
size  and  placement  specifications,  the 
Commission  did  not  receive  many 


comments  specific  to  the  particular 
requirements  set  forth  in  Uiis  section  of 
the  proposed  rule.  Several  comments 
favored  the  proposed  size  requirement 
for  the  parental  permission 
disclosure,i«3  while  others  opposed  the 
specifications  as  too  restrictive  and 
rigid.iM  Another  comment  expressed 
concern  that  requiring  both  the  cost  and 
parental  permission  disclosures  to  be 
adjacent  to  the  pay-per-call  number 
would  result  in  cluttered  disclosures,  ibs 
CME  generally  supported  the  rule  as 
proposed,  but  saw  no  basis  for 
exempting  15-second  advertisements 
that  contain  no  audio  presentation  of 
the  pay-per-call  number  from  the 
simultaneous  audio-video  disclosure 
requirements.*" 

Regarding  the  language  of  the  parental 
permission  disclosure,  one  commenter 
requested  that  the  Commission  adopt 
the  language  prescribed  in  its  consent 
orders  relating  to  children's  900 
numbers.19''  Another  commenter 
questioned  whether  an  advertisement  in 
a  magazine  with  a  readership  composed 
of  individuals  16-35  years  old '»«  could 
merely  disclose  that  one  must  be  18 
years  old  to  call  the  sarvice.iM  The 
Commission  has  decided  not  to  require 
any  specific  language  in  advertisements 
directed  to  individuals  under  18,  nor 
will  it  provide  "safe  harbor"  language  in 
this  instance.  The  Commission's 
existing  orders  in  this  area  dealt  with 
advertisements  clearly  directed  at  a  very 
young  age  group  (i.e.,  Santa  Claus  and 
Easter  Bunny  lines),  and  therefore  it  was 
reasonable  to  construct  a  disclosure  that 
could  be  easily  understood  by  young 
children.  In  contrast,  the  Rule  requires 
a  parental  permission  disclosure  in 
advertisements  directed  to  an  audience 
that  may  contain  young  children  and 
teenagers. 

Given  the  inherent  difficulty  of 
creating  specific  language  that  would  be 
appropriate  to  a  broad  range  of  services 
and  age  groups,  the  Commission  has 
declined  to  do  so.  Those  who  produce 
pay-per-call  services  can  exercise  their 
discretion  in  developing  disclosures 


>»One  roounenter  spnciScally  suggested  that 
Sti%  was  an  appropriate  thrashold  in  the  context  of 
advartisonentj  directed  primarily  to  individuals 
under  1.?  Comment  43  (GMA)  at  i».  Many 
commenlen  simply  did  not  address  the  issue.  This 
over-SO%  fipire,  however,  includes  all  thoso  under 
the  IM  of  18,  including  those  below  the  af.a  of  1 2 
who  happen  to  be  in  the  audience.  To  the  extent 
that  advertising  continues  to  reoch  the  und«r-l  2  age 
(troup.  it  should  include  the  parental  permission 
warning. 


i»3  Comments  31  (CA)  at  7-8;  53  (CME)  at  17. 

>«Comment3  37  (PPl)  at  13-14;  43  (GMA)  at  19; 
63  (NAIS)  AT  29. 

«»  Comment  63  (NAIS)  at  29. 

><><>  Comment  S3  (CME)  at  17-19. 

i«' Comment  53  (CME)  at  22. 

>™In  placing  on  adveiliseRent  in  a  magazine 
with  a  readership  of  individuals  between  the  ages 
of  16  and  35.  the  advertiser  vtrould  have  to  consider 
the  particular  sproad  of  that  readership.  If  mora 
than  50%  of  the  readers  were  under  1 8,  the 
advertisement  would  be  considered  directed 
primarily  to  those  under  le.  If  less  than  50%  of  the 
readers  wrere  under  18.  the  advertiser  would  have 
to  look  to  the  criteria  set  forth  in  §  300.3(0(4)  to 
determine  whether  the  disclosure  is  required. 

'••Comment  35  (AIP)  at  9. 


both  appropriate  to  the  particular 
service  and  appropriate  to  the  age  group 
in  need  of  the  required  warning. 
Furthermore,  there  is  evidence  to 
suggest  that  when  consumers  view  the 
same  warning  in  advertisements  over 
long  periods  of  time,  they  ignore  it 
because  the  disclosure  has  "worn 
out."  «»  Thus,  requiring  specific 
language  for  this  disclosure  could  have 
the  unintended  effect  of  desensitizing 
the  target  audience  to  the  required 
warning.  Accordingly,  no  specific 
language  is  mandated. ><» 

As  discussed  in  part  II.B.l,  supra,  the 
final  Rule  requires  that  all  disclosures 
comply  with  the  standards  set  forth  in 
§  308.3(a).  In  addition,  each  letter  of  the 
parental  permission  disclosure  in  any 
advertisement  must  be,  at  a  minimum, 
one-half  the  size  of  each  letter  or 
numeral  of  the  largest  presentation  of 
the  pay-per-call  number. 

Tne  Commission  has  modified  the 
size  requirements  for  the  parental 
permission  disclosure  for  the  same 
reasons  as  those  discussed  above 
concerning  the  size  requirements  for  the 
disclosure  regarding  the  cost  of  the 
call.zo2  The  legislative  history  indicates 
that  Congress  was  particularly 
concerned  that  the  cost  of  the  call  and 
the  parental  permission  disclosures  be 
adequately  conveyed  to  consumers. 
Therefore,  the  parental  permission 
disclosure,  like  the  cost  disclosure,  must 
be  presented  at  least  once 
simultaneously  in  both  the  audio  and 
video  portions  of  a  television 
advertisement. 203  However,  based  on 
the  comments,  the  Commission  believes 
that  it  would  be  impractical  to  require 
that  both  disclosures  appear  adjacent  to 
the  pay-per-call  number.  The 
Commission  recognizes  the  need  of  pay- 
per-call  providers  to  have  some 
flexibility  in  designing  advertisements 
for  their  services.  Thus,  the  parental 
permission  disclosure  need  not  appear 
adjacent  to  and  simultaneously  with  the 
pay-per-call  number.  In  television 
advertisements,  however,  the  video 
disclosure  must  remain  on  the  screen 
for  sufficient  time  to  allow  consumers  to 
read  and  comprehend  it.  The 
Commission  believes  that  by 
maintaining  the  requirement  that  the 


"■"'See  footnote  132.  citing  marketing  studies 
indicating  that  repetition  of  (he  same  advertising 
message  results  in  decreased  eflectivaoess. 

»"  The  TDDRA  requires  a  statement  that  conveys 
that  individuals  under  18  ntusl  have  parental 
permission  to  call  the  number.  Given  this  statutory 
mandate,  the  Commission  belisx-es  that  it  is  not 
sufficient  for  an  ad'  mill— It  merely  to  advise  (he 
viewer  that  one  must  be  18  yoars  old  to  call. 

KB  S«e  par!  n.B.2.  tupm. 

»>The  same  limited  aKceptioiu  that  apply  to  tius 
requirement  in  the  cost  disclosur«  section  will  also 
apply  here. 
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parental  permission  disclosure  be  the 
same  size  as  the  cost  disclosure,  by 
tying  these  sizes  to  the  size  of  the  pay- 
per-call  nximber.'o*  and  by  reouiring 
that  the  statement  be  in  both  tiie  audio 
and  video  portions  of  television 
advertisements,  the  Rule  ensures  that 
the  disclosure  will  be  clear  and 
conspicuous.  Moreover,  as  discussed  in 
part  n.0.1.d,  infra,  oil  preambles  for 
pay-per-call  services  must  also  state  that 
individuals  under  18  years  of  age  must 
have  their  parent's  permission  before 
calling. 

In  any  program-lenglh  advertisement 
(radio  or  television),  the  disclosure  must 
be  delivered  al  least  three  times,  near 
the  beginning,  middle  and  end  of  the 
commercial.  This  should  ensure  that 
those  who  may  tune  in  to  only  a  portion 
of  the  commercial  will  nonetheless 
receive  the  information. 

7.  Section  3Q8.3(g):  Electronic  Tones  in 
Advertisements  1 

The  TDDRA  mandates  that  thk 
Commission  prescribe  a  rule  prohibiting 
a  provider  of  pey-per-call  services  from 
using  advertisements  that  emit 
electnmic  tones  that  can  automatically 
dial  a  pay-per-call  telephone  number.zos 
The  proposed  rule  included  this 
prohibition,  and  the  Commission 
received  no  comments  on  this 
provision.  Accordingly,  it  is  included  in 
the  final  Rule  as  proposed. 

8.  Section  308.3(h):  Telephone 
Solicitations 

The  proposed  rule  required  the 
provider  of  pay-per-call  services  to 
ensure  that  any  telephone  message 
soliciting  calls  to  a  pay-per-call  service 
disclose  the  cost  of  the  call  in  a  slow 
and  deliberate  manner  and  in  a 
reasonably  understandable  volume,  in 
accordance  with  the  cost  disclosure 
requirements  set  out  in  the  proposed 
rule  at  §§  308.3(a)(l)(iHv).  As 
explained  in  the  NPR.  sudi  messages 
might  be  accessed  through  a  toll-free 
telephone  number,  for  example.^oa  or 
through  any  regular  long  distance  or 
local  telephone  exchange,  w  The 


UMI 


>»•  As  ooled  in  the  cost  d)sclosur«  section,  tbove, 
(bare  ma;  be  certain  kinds  of  advertisements  in 
which  •  type  size  one-half  the  size  of  the  pay-per- 
call  number  would  not  be  adequate  to  provide  a 
clear  and  conspicuoua  disclosure. .        . 

"•15U.S.C.  57li(a)(lKF)  I 

«»Aa  required  by  the  TDORA.  15U.S.C 
S711U)(2NF).  the  Hnal  Rule,  at  $  30a  S(i).  prohibits 
the  providing  of  pay-pef-cail  services  through  to)l- 
frae  lelephooe  numban.  Thus  the  caller  cannot  be 
connected  or  transferred  to  a  pay-per-cal!  service 
after  calling  a  loll-free  number  However,  there  is 
DO  prohibitiaa  against  using  a  loll-free  number  to 
advertise  a  pay-par-call  service  so  long  as  no  direct 
coiHMCtian  or  tranaier  to  the  service  can  be  made. 

'"The Telephone  Consumer  Protection  Ad  of 
1991. 47  use  277  CntPA").  would  bw  all 


Commission  did  not  receive  any 
comment  on  this  provision,  and  it  has 
been  retained  unchanged,  except  to 
reflect  that  the  sections  setting  forth  the 
cost  disclosure  requirements  are  now 
contained  in  §§  308.3(b)(l)(i)-(v)  of  the 
f.nal  Rule. 

9.  Section  308.3(i}:  Referral  to  ToIlFree 
Telephone  Numbers 

The  proposed  rule  closely  tracked  the 
language  of  the  TDDRA.ioa  and 
prohibited  providers  of  pay-per-call 
services  from  referring  in 
advertisements  to  an  800  telephone 
number,  or  any  other  telephone  number 
advertised  as  or  widely  understood  to  be 
toll-free,  if  callers  to  that  number  may 
be  connected  to  an  access  number  for, 
or  may  otherwise  be  transferred  to.  a 
pay-per-call  service.  One  commenter 
suggested  that  this  section  be  expanded 
to  prohibit  advertisements  referring  to 
"toll-free  numbers"  for  which  any 
charge  is  levied  due  to  the  completion 
of  the  call.  w» 

As  will  be  discussed  in  part  1I.D.9. 
infra,  the  Commission  has  expanded  the 
prohibition  against  providing  pay-per- 
call  services  through  an  800  or  toll-free 
telephone  number  to  parallel  the 
statutory  provision  on  common  carrier 
requirements,  as  well  as  the  relevant 
FCC  regulations,  restricting  the  use  of 
800  numbers.  The  prohibited  uses  of 
toll-free  numbers  now  include:  (1)  The 
calling  party  being  assessed  a  charge  for 
the  call  simply  by  virtue  of  completing 
the  call:  (2)  the  calling  party  being 
connected  to  an  access  number  for,  or 
otherwise  transferred  to,  a  pay-per-call 
service;  (3)  the  caHing  party  being 
charged  for  information  conveyed 
during  the  call,  unless  there  is  a 
presubscription  or  comparable 
arrangement:  and  (4)  the  calling  party 
being  called  back  collect  for  the 
provision  of  audio  information  services, 
simultaneous  voice  conversation 
services,  or  products. 

The  Commission  believes  that  if  pay- 
per-call  services  are  prohibited  on  toll- 
free  telephone  lines,  providers  should 
not  be  permitted  to  advertise  such 
services.  Accordingly,  this  section  of  the 


final  Rule  states  that  providers  of  pay- 
per-call  services  are  prohibited  from 
referring  in  advertisements  to  an  800 
telephone  number,  or  any  other 
telephone  number  advertised  or  widely 
understood  to  be  toll-free,  if  that 
number  violates  the  prohibition 
concerning  toll-free  numbers  set  forth.  »n 
S308.5(i)of  theRule. 

C.  Section  308.4:  Special  Rule  for 
Infrequent  Publications 

In  the  TDDRA,  Congress  left  to  the 
discretion  of  the  Commission  whethe' 
to  grant  certain  exemptions  to 
"infrequent  publications,"  based  on  the 
fact  that  many  such  publications  have  a 
policy  against  publishing  specific 
prices.*'"  The  proposed  rule  allowed  an 
exemption  from  the  cost  disclosure 
requirements  for  advertisements  for  pay- 
per-call  services  that  appear  in   . 
publications  that  meet  certain 
requirements.  This  section  is  intended 
to  cover  publications  such  as  a  yellow 
pages  telephone  directory,  or  other 
publications  pubUshed  on  an  infrequent 
basis.  Instead  of  the  usual  cost 
disclosures  required  by  the  proposed 
rule,  advertisements  for  pay-per-call 
services  in  this  type  of  publication  are 
permitted  simply  to  include  a  clear  and 
conspicuous  disclosure  that  a  call  to  the 
pay-per-call  service  may  result  in  a 
substantial  charge  above  the  long- 
distance charge.  In  order  to  qualify  for 
this  exemption,  the  proposed  rule 
required  that  the  publication  be:  (1) 
Widely  distributed;  (2)  printed  annually 
or  less  frequently;  and  (3)  one  that  has 
an  established  and  written  policy  of  not 
publishing  speciFic  prices  in 
advertisements. 

The  Hnal  Rule  retains  the  exemption 
for  infrequent  publications,  with  several 
modiHcations,  as  noted  below.2»>  First, 
the  Rule  does  not  require  that  an 
infrequent  publication's  policy  against 
publishing  specific  prices  be  in  writing, 
only  that  it  be  an  established  policy.  In 
the  NPR,  the  Commission  specifically 
asked  whether  it  would  be  sufficient  if 
a  publication  had  an  established,  but 
unwritten,  policy  of  not  publishing 
prices.2^2  While  few  commenters 


computer-generated  calls  to  homes,  including  those 
soliciting  calls  to  pay-per-call  services,  unless  such 
calls  are  made  for  emergency  purposes  or  the 
subscriber  consents  in  advance  to  them.  The  TCPA 
became  effective  December  20. 1992  However,  the 
United  States  District  Court  for  the  District  of 
Oregon  found  that  this  provision  of  the  TCPA 
placed  an  unconstitutional  restriction  on  protected 
commerrjal  speech,  and  therefore  prohibited  its 
enforceroent  hloserv.  FCC.  No.  92-140«-RE  (D.  Or. 
May  21,1993).  On  July  19. 1993.  the  government 
filed,  in  the  U.S.  Court  of  Appeals  for  the  9th 
Drcuil,  a  notice  of  appeal  of  this  decision. 

M«lSU.S.CS7li(aNl)(I) 

"•Comment  21  (NCL)  at  17-ia 


»'» 15  U.S.C.  5711(a)(7) 

"' One  commenter,  CA,  opposed  the  exemption 
for  infrequent  publications  because  it  feared  that 
such  an  exemption  would  create  a  loophole  that 
would  allow  providers  to  avoid  disclosure 
requirements  set  forth  in  other  sections  of  the  Rule. 
CA  stated,  however,  that  if  such  an  exemption  were 
created,  it  should  be  tightly  regulated  to  protect 
coiuumers.  Comment  31  (CA)  at  8.  The  Commission 
is  persuaded  by  the  weight  of  the  commenis  that  the 
Rule  should  include  an  exemption  for  infrequent 
publications.  The  requirement  that  the  publication 
be  published  annually,  or  less  frequently,  lessens 
the  likelihood  that  such  a  publication  will  be  a 
popular  forum  for  advertising  pay-per-call  services. 

II*  Sa  I^  al  13362  (question  17.b). 
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focused  specifically  on  this  issue,  those 
that  did  were  unanimous  in  their 
opposition  to  the  requirement  in  the 
proposed  rule  that  such  policy  be  in 
writing.2is  One  commenter,  YPPA. 
suggested  that  sudi  a  requiremeot 
would  create  a  disproportionate  burden 
on  smaller  directory  publishers  because 
many  of  these  publishers  do  not 
maintain  the  sta£f  necessary  to  draft  and 
analyze  written  polides.^i*  The 
commenter  further  explained  that,  while 
most  directory  publishes  do,  indeed, 
have  an  established  policy  against 
publishing  specific  prices,  many  do  not 
have  a  written  policy  to  that  effect.'is 
Thus,  it  could  be  costly  for  many 
infrequent  publishers  to  develop  a 
written  policy  regarding  the  publication 
of  prices  for  pay-per-call  services. 
Moreover,  the  language  of  the  TDDRA 
describes  a  publication  with  an 
"established  policy"  against  publishing 
specific  prices,  and  does  not  mention 
the  need  for  a  written  policy.'**  Thus, 
the  Commission  is  persuaded  that  the 
requirement  in  the  proposed  rule  that 
infrequent  publications  must  have  a 
written  policy  against  publishing 
specific  prices  in  advertisements  in 
order  to  qualify  for  this  exemption  is 
unnecessarily  restrictive;  accordingly, 
the  final  Rule  does  not  contain  sudi  a 
requirement*!' 

Second,  in  the  actual  disclosure 
requirement  for  infrequent  publications, 
the  final  Rule  deletes  the  phrase  "above 
the  long-distance  charge."  and  will  only 
require  a  disclosure  that  the  call  may 
result  in  a  "substantial  charge."  One 
commenter,  US  West,  indicated  some 
confusion  as  to  whether  the  language  as 
originally  proposed  was  prescriptive 
(i.e.,  whether  the  language  in  the 
proposed  rule  was  always  required  in 
the  advertisement)  and  also  whether  the 
disclosure  requirement  applied  only  to 
pay-per-call  services  in  which  a  long- 
distance charge  was  also  going  to  be 
assessed.2i>  US  West  correctly-noted 
that  in  some  cases,  a  call  to  a  pay-per- 
call  service  may  not,  in  feet,  result  in  a 
charge  greater  Uian  one  might  expect  to 


auCommaoU  56  (YPPA)  at  3-7;  S7  (US  West)  at 
20: 63  (NAIS)  at  31.  Aoothar  commenter.  AIP. 
oppoMd  the  raquirament  that  the  publication  be 
pi^liihed  annually  or  leu  faaquently.  Conunent  35 
(AIP)  at  0-10.  Howwar.  the  TDDRA  ipeciGcally 
states  that  any  sxemption  for  cost  disclosures  bie 
permitted  only  in  publications  that  are  published 
annually  or  less  6«quently.  15  U.S.C  5711(a)(7). 
Therefm,  the  Commisaion  will  retain  that 
condition. 

214  Comment  56  (YPPA)  al  4, 6-7. 

a<*lif.atS-7. 

"•15  U.S.C  9711(a)(7). 

s"  Ho«Mvar,  Midi  a  publicaUon  will  have  the 
burdao  of  proving  Ifaal  it  had  an  established,  but 
unwrittan,  policy  against  publishing  specific  prices 
in  advartisaBMBts. 

imConunent  57  (US  Weal)  at  21-22. 


pay  for  a  long-distance  call.'i*  US  West 
also  noted  that  the  TDDRA  did  not 
require  this  additional  language.  The 
TDDRA  merely  stated  that  in  lieu  of 
requiring  infrequent  publications  to 
publish  specific  prices,  such 
publications  could  be  required  to 
disclose  that  a  "substantial  charge"  may 
be  incurred.Ko  The  O}nuni8sion 
believes  that  US  West  has  raised  a 
legitimate  concern,  and  that  the  phrase 
"above  the  long-distance  charge"  in  the 
proposed  rule  may  be  confusing.  Thus, 
§  308.4(a)  of  the  final  Rule  requires  that 
an  advertisement  in  an  infrequent 
publication  clearly  and  conspicuously 
disclose  only  that  a  call  to  the 
advertised  service  m^  result  in  a 
substantial  charge.  While  the 
Commission  does  not  intend  for  the 
actual  language  of  this  provision  to  be 
required  to  be  used  in  the 
advertisements,  any  disclosure  would 
have  to  convey  the  message  that  the 
charge  for  the  call  might  be  significant — 
i.e.,  more  than  a  consumer  might  expect 
to  pay  for  a  local  or  even  a  long-distance 
telephone  call.  For  example,  it  is  the 
Commission's  opinion  that  the  use  of 
the  phrase  "pay-per-call"  adjacent  to  the 
pay-per-call  number  in  such  an 
advertisement,  as  suggested  by  one 
commenter.221  would  not  suffice,  as  it 
does  not  necessarily  convey  this 
message. 

The  proposed  Rule  did  not  address 
requirements  for  alphabetical  listings 
contained  in  infrequent  publications, 
such  as  the  white  or  yellow  pages 
alphabetical  listings.  Although  the 
(Commission  did  not  specifically  solicit 
comments  on  this  issue,  several 
commenters  proposed  that  the  final 
Rule  exempt  from  all  disclosure 
requirements  any  alphabetical  listings 
contained  in  such  pubUcations.222 
Although  such  listings  are  paid  for,  they 
are,  as  YPPA  noted,  usually  limited  to 
the  name,  address,  and  telephone 
number  of  the  pay-per-call  provider. 
Moreover,  the  listings  themselves 
occupy  a  very  small  amount  of  space, 
leaving  virtue' iy  no  room  in  or  adjacent 
to  the  listing  for  any  disclosures.223  The 
Conunission  is  persuaded  that  if  the 
final  Rule  requires  that  all  disclosures 
set  forth  in  the  proposed  rule  be 
included  in  alphabetical  listings  of  the 
type  commonly  found  in  telephone 
directories,  then  such  listings  would  not 
be  feasible  for  listing  pay-per-call 


providers'  names  and  telephone 
numbers.  Based  on  the  comments,  the 
Commission  has  decided  to  add  a 
section  to  the  final  Rule,  stating  that  the 
provider  of  a  pay-per-call  service  that 
places  an  alphabetical  listing  in  an 
infrequent  publication  is  not  required  to 
make  any  of  the  disclosures  required  by 
§  308.3,  provided  that  such  listing  does 
not  contain  any  information  except  the 
name,  address,  and  telephone  number  of 
the  pay-per-call  provider.  The  inclusion 
of  any  additional  information,  such  as  a 
slogan,  would  trigger  all  relevant 
disclosure  requirements. 

D.  Section  308.5:  Operation  ofPay-Per- 
Call  Services 

Section  308.5  of  the  Rule  sets  forth 
the  various  requirements  and 
prohibitions  that  apply  to  the  operation 
of  pay-per-call  services. 

1.  Section  308.5(a):  Preamble  Message 

As  required  by  the  TDDRA.  each  pay- 
per-call  message  must  be  preceded  by 
an  introductory  message,  or  preamble, 
that  discloses  various  facts  relevant  to 
the  consumer's  decision  to  complete  the 
call  and  incur  the  charge  for  the 
8ervice.224  These  disclosures  are  set 
forth  in  §  308.5(a)  of  the  Rule.  Both 
NACAA  and  NAAG  suggested  that  the 
Rule  require  the  preamble  to  precede 
any  other  information  in  the  pay-per- 
call  message.'"  This  is  the  intent  of  the 
(Commission,  and  the  (Commission 
believes  the  Rule  imposes  this 
requirement  by  describing  the  preamble 
as  "an  introductory  disclosure 
message." 

(a)  Section  308.5(a)(1):  Name  of  Provider 
and  Description  of  Service 

The  preamble  must  identify  the  name 
of  the  provider  of  the  pay-per-call 
service  and  describe  the  service  that  is 
offered.  The  TDDRA  requires 
description  of  the  service,  but  not 
identification  of  the  name  of  the 
provider.  **•  However.  FCC  regulations 
that  have  governed  the  interstate 
transmission  of  pay-per-call  services  by 
common  carriers  since  1991  have 
required  identification  of  the  name  of 
the  provider  in  the  preamble.'^'  The 


aisComnant  57  (US  Waat)  at  22. 

"•l5U.S.C5711(aK7). 

u<  Comment  S7  (US  Wait)  al  22. 

uacommanu  96  (YPPA)  at  11: 97  (US  West)  at 
21. 

—  rnnimani  56  (YPPA)  at  11.  YPPA  also  noted 
that  this  wKJtaioa  is  asplicti  in  aoaaa  atala  law*. 
See  Iowa  Adaiio.  Code  714A.1(1)  (19S2). 


"♦  15  U.S.C  S711(aM2XA). 

axs  CommenU  40  (NACAA)  at  8:  42  (NAAG)  at  16 

"•15  U.S.C  5711(aX2XAXi) 

»'47  CFR  64.711(b)  (to  be  deleted  as  of 
November  1, 1993).  With  the  promulgatioo  of  both 
FTC  and  FCC  regulations  pursuant  to  the  TDDRA. 
the  FCC  will  rescind  its  preamble  requirements. 
The  new  FCC  rule  obligates  any  common  carrier 
assigning  a  telephone  number  to  a  pay-per-call 
service  provider  to  require,  by  contract  or  tariff,  that 
such  provider  comply  %irith  legulations  promulgaled 
by  the  FTC  pursuant  lo  litlas  II  and  m  of  the 
TDDRA.  47  CFR  64.1502. 
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FOC  noted  that  this  requirement  would 
"provide  important  additional 
infonnation  to  the  consumer  with  Httle 
cv  no  additional  burden  on  the 
(interaxchange  carriers)  or  information 
providers."  »»• 

The  Commission  sought  comment  as 
to  the  usefulness  of  this  reqxiirement. 
and  asked  whether  the  address  or 
location  of  the  pay-per-call  service 
provider  should  also  be  disclosed  in  the 
preamble. »•  Identification  of  the 
provider  in  the  preamble  was  supported 
by  USTA.  VRS.  CA.  NACAA.  USPS,  and 
Sprint.230  USTA  suggested  that  this 
requirement  helps  to  "eliminate  the 
possibihty  of  an  erroneous  perception  of 
an  affiliation  between  the  local 
telephone  company  and  a  900  service 
provider  in  the  eyes  of  the  customer." 
USPS  pointed  out  that  the  information 
may  help  a  consumer  to  avoid  dealing 
with  an  entity  with  whom  he  or  she  has 
had  problems  in  the  past.  Sprint,  CA. 
and  USPS  supported  preamble 
disclosure  of  the  address  of  the 
provider.  Sprint  and  CA  also  advocated 
inclusion  of  the  provider's  business 
telephone  number  in  the  preamble.  PPl 
opposed  the  requirement,  stating  that 
the  identity  of  the  provider  was 
irrelevant  in  most  cases  and  should  be 
left  to  the  discretion  of  the  pay^per-call 
provider.«3i  NU  asserted  that  the 
information  could  be  confusing  to  the 
caller,  who  may  be  familiar  with  the 
name  of  the  program  but  not  the     ' 
corporate  identity  of  the  pay-per-call 
provider.  >3a 

The  Commission  has  determined  that 
it  is  appropriate  to  require  identification 
of  the  name  of  the  provider  in  the 
preamble.  The  industry  has  been 
required  to  incorporate  this  information 
into  the  preamble  since  the  FCC 
regulations  went  into  effect  in  1991.  No 
member  of  the  industry  has  argued  that 
it  is  burdensome  to  do  so.  Moreover,  as 
pointed  out  by  USTA,  the  information 
may  be  imp<»tant  in  some  cases  to 
dispel  erroneous  consumer  perceptions 
about  the  identity  of  the  pay-per-call 
provider.  Because  of  the  unique  nature 
of  this  transaction,  the  consumer 
generally  will  have  httle  or  no  idea  of 
the  identity  of  the  business  entity  before 
placing  the  call  and  incurring  the 
charge.  Since  the  information  may  be  of 


UMi 


aaPOC  Itoport  aw)  Ord«.  PoIldM  ukd  KuIm 
CaaovBing  hilafatal*  900  T«i«caaiiBunic«tioiu 
SarrlcM.  OC  DocIm*  Na  Sl-es.  1 26  »t  1 3  (Oclobai 
23,  isei)  ("FCC  900  Telacommunicationj  S«rvicM 
RiiJ«af1991'a 

»5SF1tat  13383  (quMtioa  18).        ! 

*»Cammmtt»  18  (USTA)  al  14;  23  (VRS)  a(  S-6: 
31  fCA)  M  8-«  40  (NACAA)  tl  a.  S«  (USPS)  al  7- 
S;81(S|irinl)M7. 

wQwianl  37  (PPI)  at  3«. 

anCoumMnl  73  (ND)  al  S. 


benefit  to  some  consumere,  and  the 
obligation  to  provide  it  does  not  appear 
to  be  burdensome  to  the  industry,  the 
requirement  will  be  retained. 

However,  the  Rule  will  not  require 
that  additional  information,  such  as  the 
address  and  business  telephone  number 
of  the  provider,  be  given  in  the 
preamble.  There  is  Uttle  basis  to 
conclude  that  this  additional 
information  would  be  particularly 
beneficial  to  consumers  in  a  preamble. 
Moreover,  the  information  with  regard 
to  the  address  is  otherwise  available  to 
consumera.  Pursuant  to  FCC  regulations, 
common  carriers  assigning  telephone 
numbers  to  pay-per-call  providers,  and 
offering  billing  and  collection  services 
to  such  providers,  must  establish  a  local 
or  toll-free  telephone  number  to  answer 
consumers'  questions  regarding  pay-per- 
call  services  and  to  give  callers  the 
name  and  mailing  address  of  the 
provider  of  any  pay-per-call  service 
offered  by  that  carrier."^  This  toll-free 
number  must  appear  in  any  telephone 
bill  containing  charges  for  such 
services.'** 

(b)  Section  308.5(a)(2):  Cost  of  the  Call 

The  preamble  must  disclose  the  cost 
of  the  call.  The  TDDRA  requires  that 
this  disclosiue  include  "the  total  cost  or 
the  cost  per  minute  and  any  other  fees 
for  that  service  and  for  any  other  pay- 
per-call  service  to  which  the  caller  may 
be  transferred."  "s  The  preamble 
requirement  in  the  final  Rule, 
§  308.S(a)(2).  parallels  the  cost 
disclosure  requirement  for  advertising, 
set  forth  in  $  308.3(b)(1).  If  a  flat  fee  is 
charged  for  the  call,  the  preamble  must 
disclose  the  total  cost.  If  the  call  is 
billed  on  a  time-sensitive  basis,  the 
preamble  niust  state  the  cost  per  minute 
and  any  minimum  charges.  In  addition, 
if  the  length  of  the  program  can  be 
determined  in  advance,  the  preamble 
must  disclose  the  maximum  charge  that 
could  be  incurred  if  the  caller  listens  to 
the  complete  program. 

Some  industry  associations  opposed 
this  latter  requirement,  which  is  phased 
slightly  diflerently  in  the  final  Rule  than 
it  was  in  the  NPRiae  Both  DSC  and 


*»47CFR  84.1309. 

u«  47  CFR  64.1SI0.  Undar  tha  FTC  Rule. 
S308.S()),  pay-par<all  provi<ieri  must  ensura  thai 
any  liilUiig  atalanianl  for  (h«ir  senicM  include*  thia 
local  or  loU-fraa  taiaphana  number.  See  section 
nj}.10,  infra.  Tliia  requiramenl  ensure*  that  billing 
antiliaa  thai  an  not  common  carrien  will  also  be 
obUgatad  to  diaplay  this  informatioo  on  the  bill. 
Tha  failure  to  diaplay  this  number  on  the  bill  would 
coaslitula  a  billing  arror,  pursuant  to 
S  30a7(a)(2)(viii)  of  Iha  Rula. 

s-15  U.S.C  S711(aX2)(AXii). 

*mT1m  piopoaad  rule  sUled:  "If  the  duration  of 
tha  pfograia  can  bo  dalarminad  in  advance.  I)m 
preamble  thall  also  sUta  the  tolal  coal  for  tha 


NAIS  asserted  that  the  FTC  has 
exceeded  its  statutory  authority  by 
requiring  a  disclosure  of  total  cost  in 
some  instances  where  the  pay-per-call 
provider  assesses  charges  on  a  time- 
sensitive  basis.  They  argued  that  the 
TDDRA's  use  of  the  word  "or"  in  the 
phase  "the  total  cost  or  the  cost  per 
minute"237  precludes  the  Commission 
from  adopting  this  provision. Z3a 

The  Commission  does  not  believe  its 
statutory  mandate  to  be  so  restricted, 
particularly  in  light  of  other  language  in 
the  TDDRA  which  authorizes  the 
Commission  to  adopt  additional 
measures  to  prevent  practices  that  might 
evade  the  Rule  or  otherwise  undermine 
its  protections. 23«  The  provision  applies 
only  in  those  limited  situations  where 
the  program  is  a  fixed  duration,  but  the 
pay-per-call  provider  has  elected  to 
impose  a  per  minute  charge  rather  than 
a  flat  fee. 2*0  If  the  complete  program  is 
10  minutes  in  length,  but  the  advertising 
and  preamble  disclose  only  that  the  cost 
is  $2.95  per  minute,  the  consumer 
cannot  make  an  informed  choice  to 
place  the  call,  without  knowing  that  the 
full  price  of  the  information  will  be 
$29.50.  In  the  absence  of  any 
requirement  that  the  total  cost  be 
disclosed  in  this  instance,  there  would 
be  an  incentive  for  some  pay-per-call 
providers  to  lengthen  the  program  and 
place  key  information  near  the  end  of 
the  program  to  discourage  the  caller 
from  hanging  up. 

Moreover,  this  disclosure  has  been 
required  under  FCC  regulations  since 
1991.241  In  adopting  its  preamble 
requirement,  the  F(X  stated:  "The 
benefits  to  consumers  in  the  form  of  full 
knowledge  of  the  total  cost  for  pay-per- 
call  programs  which  have  a  predictable 
duration  will  outweigh  the  minimal 


complete  program."  58  FR  al  13387.  The  wording 
has  been  changed  in  order  to  clarify  the  intent  of 
this  provision. 

»» 15  U.S.C.  57ii(AKlXA)  and  (aM2KA)(ii). 

s»Commenls  39  (IISC)  al  12-13.  25-26. 42;  63 
(NAIS)  at  11-12.  34. 

"•15  U.S.C  5711(a)(4)  Slates:  "The  rules  issued 
by  the  Commission  under  this  section  shall  include 
provisions  to  prohibit  unfair  or  deceptive  acts  or 
practices  ihat  evade  such  rule*  or  undermine  the 
rights  provided  to  customers  imder  this  title, 
including  through  the  use  of  alternative  billing  or 
oiher  procedures." 

I'M  The  obligation  to  disclose  total  cost  will  not 
apply  to  programs  of  undatanninad  length,  such  as 
programs  thai  an  inlaracliva  or  asynchronous 
twcause  they  depend  upon  input  from  or  options 
selected  by  the  caller  (other  than  the  ultimate 
option  of  banging  up  prior  to  completion  of  the 
program  or  the  option  of  repeating  the  program,  if 
available).  Some  industry  representatives  indicated 
al  the  public  workshop  contarance  that  they  had  no 
ol>iection  to  a  required  total  cost  disclosure  for  ilme- 
iMsed  calls  so  long  as  such  a  provision  applied  only 
to  Ihosa  programs  that  would  not  vary  in  length.  Tr. 
al  110, 127-28. 

Ml  47  CFR  64.71 1(a)  (to  be  deleted  as  of 
November  1, 1993). 
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difficulties  that  some  information 
providers  may  have  in  implementing 
this  disclosure  requirement." 

The  proposed  rule  additionally 
required,  for  time-sensitive  calls  where 
the  duration  of  the  program  could  not  be 
determined  in  advance,  that  the 
preamble  state  that  the  length  of  the  call 
is  subject  to  caller  discretion.  The 
propcwed  disclosure  was  qualified  by 
the  phrase  "unless  it  is  otherwise  clear 
from  the  context  that  such  is  the 
case."  M2  The  Commission  asked 
whether  this  additional  disclosure  was 
necessary  and  appropriate. ^o  Various 
providers  of  pay-per-call  services  and 
industry  associations  asserted  that  this 
language  is  unnecessary.'**  Some 
believed  it  to  be  self-evident  that  when 
charges  are  stated  on  a  per-minute  basis, 
the  length  of  the  call  is  determined  by 
the  caller.  Other  comments  suggested 
that  the  qualifying  language  ("unless  it 
is  otherwise  clear  from  the  context 
•  *  *")  was  ambiguous  and 
confusing.Ms 

The  Commission  has  dropped  this 
proposal  requiring  disclosure  that  the 
length  of  the  call  be  subject  to  caller 
discretion.  The  Commission  is 
persuaded  that  in  most  instances,  that 
fact  will  be  self-evident  to  the 
consumer.  Moreover,  the  Commission  is 
concerned  about  unduly  lengthening 
both  the  parable  and  the  required 
advertising  disclosures  by  an  added 
statement  that  may  have  only  marginal 
consumer  benefit.'^ 


"2  58  FR  at  13387. 

M3  58  FR  at  133S0  (questions  4  and  5)  and  13382 
(question  19). 

2«4  Comments  22  (Meganews)  at  4:  37  (PPI)  at  29- 
31. 40:  39  (USC)  at  29:  52  (iia)  at  22;  61  aCN)  at 
^4-6  Tr.  at  112-114. 

»>CommanU  35  (AIP)  at  3-4:  40  (NACAA)  at  4. 

24e  nSC  noted  that  many  states,  as  well  as  some 
industry  guidelines,  require  that  advertising  for 
p9y-per-call  services  billed  on  a  time-sensitive  basis 
disclose  the  length  of  the  average  call.  Comment  39 
(IISC)  at  28-29.  NAAG  proposed  that  the  FTC 
require  disclosure  in  advertising  of  the  average  cost 
of  the  call  as  well  as  a  statement  that  "the  total 
amount  of  the  charges  increases  each  minute  that 
the  customer  stays  on  the  line."  Comment  42 
(NAAG)  at  12  and  Attachment  1  at  2.  USPS 
recommended  that  both  advertising  and  preambles 
for  certain  calls,  involving  recorded  programs  that 
require  some  caller  interaction,  disclose  either  the 
average  length  and  cost  of  the  call  or  the  minimum 
and  maximum  length  and  cost.  Comment  59  (USPS) 
at  3  and  8.  The  FCC,  in  1991.  declined  to  include 
an  average  cost  disclosure  in  its  preamble 
requirement.  It  did  so  because  of  the  difficulties  in 
calculating  a  meaningful  average,  and  because  it 
was  "concerned  that  an  average  cost  requirement 
could,  itself,  be  used  to  deceive  consumers."  FCC 
900  Telecommunications  Services  Rule  of  1991. 
1 23  at  12.  The  FTC  likewise  shares  these  concerns. 
For  example,  the  average  call  might  be  short  if  a 
number  of  consumers  hang  up  prematiuely  because 
the  MTvice  did  not  meat  their  expectations. 
Accordingly  the  commission  declines  to  include  an 
average  cost  or  length  disclosure  requirement  in 
either  advertising  or  the  preamble. 


The  proposed  requirement  for 
disclosure  of  the  cost  of  variable  rate 
calls.  §  308.5(a)(2)(iii),  evoked  very  little 
comment.  This  provision  remains 
unchanged  in  the  final  Rule.  For  these 
calls,  the  preamble  must  state  the  cost 
of  the  initial  portion  of  the  call,  any 
minimum  charges,  and  the  range  of  rates 
that  may  be  chiurged  depending  on 
options  chosen  by  the  caller.  This  seems 
to  be  the  minimum  necessary 
information  that  should  be  disclosed  for 
complex  programs  which  involve 
varying  rate  structures.  The  capability 
for  variable-rate  billing  within  the  same 
call  leaves  open  the  possibility  of 
deception  and  abuse  if  the  multi-rate 
structure  is  not  carefully  disclosed  to 
the  consumer.  The  Commission  has 
tried  to  construct  a  disclosure 
requirement  to  preclude  this  possibility 
of  misuse. 

Finally,  the  Rule  at  §  308.5(a)(2)(iv), 
as  mandated  by  the  TDDRA,'*'  requires 
disclosure  of  any  other  fees  that  will  be 
charged  for  the  service,  as  well  as  fees 
for  any  other  pay-per-call  service  to 
which  the  caller  may  be  transferred.  The 
required  disclosure  of  "any  other  fees 
*  *  'for  the  service"  prevents  a  pay- 
per-call  provider  from  imposing 
undisclosed,  additional  charges  for  the 
service  by  designating  them  as 
something  other  than  the  cost  of  the 
call.  For  example,  such  additional  fees 
might  include  charges  for  computer 
time,  or  charges  for  the  mailing  of  print 
information  that  the  consumer  is 
supposed  to  rec^ve  by  calling  the  900 
number.  AIP  noted  that  "(t)he  proposed 
rules  do  not  specify  whether  usual  toll 
charges  must  be  disclosed  where  such 
tolls  are  charged  in  addition  to  the 
charge  for  pay-per-call  services."  *■••  The 
Commission  believes  that  the  clear 
intent  of  the  TDDRA  is  to  require  full 
disclosure  of  all  fees  the  consumer  will 
be  charged  in  order  to  receive  the 
advertised  service.  If  the  pay-per-call 
provider  imposes  a  "toll"  charge  upon 
the  caller,  in  addition  to  the  charge  for 
the  pay-per-call  service  itself,  that 
charge  should  be  disclosed  in 
advertising  and  the  preamble.  Likewise, 
if  multiple  calls  to  the  same  or  a 
different  number  are  required  to  receive 
the  advertised  service,  those  charges 
must  also  be  disclosed. 

Both  NACAA  and  NAAG  propose  that 
the  Commission  prohibit  a  pay-per-call 
provider  from  transferring  a  caller  from 
one  pay-per-call  service  to  another.z*^ 
However,  the  TDDRA  does  not  prohibit 


this  practice.290  u  requires  only  that  full 
disclosure  be  made,  in  both  advertising 
for  and  the  preamble  to  the  first  pay-per- 
call,  of  the  cost  of  any  service  to  which 
the  caller  may  be  transferred.  Given  the 
apparent  congressional  intent  to  permit 
this  practice,  so  long  as  full  disclosure 
is  made,  the  Commission  declines  to 
prohibit  all  such  transfers.  It  is  hoped 
that  by  requiring  the  disclosure  of  the 
costs  of  multiple  services  within  one 
advertisement  and  one  preamble,  the 
use  of  such  transfers  will  be  limited  to 
those  services  where  such  a  transfer 
may  perform  a  legitimate,  non-deceptive 
purpose.  The  disclosure  obligation 
applies  to  any  program  where  the  caller 
may  be  transferred  to  another  pay-per- 
call  service  without  hanging  up  and 
dialing  the  second  number. 

(c)  Section  308(a)(3):  Changes  Begin 
After  the  Preamble 

The  preamble  must  state  that  charges 
for  the  call  will  begin,  and  that  to  avoid 
charges  the  call  must  be  terminated, 
three  seconds  after  a  clearly  discernible 
signal  or  tone  indicating  the  end  of  the 
preamble.  The  TDDRA  makes  no 
reference  to  a  signal  or  tone.  However, 
it  requires  that  callers  be  informed  that 
charges  begin  at  the  end  of  the 
introductory  message  and  that  the  pay* 
per-call  provider  enable  the  caller  to 
hang  up  at  or  before  the  end  of  that 
message  without  incurring  any  charge 
whatsoever.**'  The  Commission 
included  the  tone  requirement  in  the 
proposed  rule,'*'  and  various  parties 
commented  on  this  provision.  AT&T 
supported  the  proposal,  noting  that 
"(t)his  signal  cr  tone  would  clarify  any 
possible  misunderstanding  of  when  the 
charges  will  begin."  m  However,  ATAT 
noted  that  such  a  tone  is  not  currently 
available  from  the  carrier  and  must 
emanate  from  the  provider's  equipment. 
Some  industry  associations  and  pay-per- 
call  providers  opposed  the  requirement, 
asserting  that  a  tone  is  intrusive, 
unnecessary,  and  inappropriate  for  calls 
involving  live  conversation.'**  Their 
views  were  repeated  at  the  public 
workshop  conference.  On  the  other 


>«'  IS  U.S.C  S7n(a)(2)(AXU). 

>4*  Comment  35  (AIP)  at  3. 

a««CommenU  40  (NACAA)  al  4;  42  (NAAG)  at  12. 


2fio|t  appears  tliat  the  TDDRA  did  mtand  to 
prohibit  transfer  from  an  800  or  other  toll-free 
number  !c  a  pav-per-call  ser.ice  (15  U.S.C. 
57ii(a)(lMI)  and  (a)(2XF])<  and  the  Commission  haa 
done  this  in  $  §  308.3(i)  and  308.'5iiM2)  of  the  Rule. 
See  parts  I1.B.9,  supm,  and  II.D.9.  infra. 

a»  IS  U.S.C.  S711(a)(2KAK>ii)  and  (a)(2XB). 

2*2  58  FR  at  13387. 

»>  Comment  62  (AT*T),  AttachmiAt  A  at  i. 

zM Comments  22  (Meganews)  at  4:  35  (AIP)  at  11; 
37  (PPI)  at  16.  41:  61  (ICN)  at  6:  63  (NAIS)  al  39. 
Some  of  the  opposition  to  the  proposal  seemed  to 
be  based  on  the  assumption  that  tlie  FTC  would 
require  the  tone  to  be  generated  by  the  carrier.  This 
was  not  the  intent  of  the  proposed  requirement,  and 
apparently  such  a  system  is  not  technologically 
feasible  at  the  present  time. 


/  Vol.  58,  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


hMid.  NCL  and  NACAA  both 
•mphasiaad  that  a  tma  is  a  daar.  easily- 
unuei  stood  signal  snd  one  that  is 
funiliar  to  many  telephooe-users 
bscauaa  of  its  prevalent  uaa  on 
telephone  answering  machines:  >«» 

h  is  the  judgment  of  the  Commission 
that  such  a  si^ial  or  tone  is  a  oseful  and 
important  bsnchmark  to  indicate  to  the 
calW  that  the  introductory  message  has 
concluded  and  chargee  are  about  to 
begin.sae  In  faxA.  a  similar  requirement 
has  been  in  piece  since  the  FCC  adopted 
its  rsgulations  in  1991.  Those 
rsgabtions  mandate  that  billing  begin 
omy  "after  a  specific  identified  event 
following  the  disclosure  message,  such 
as  a  signal  tone."  **'  The  required  signal 
or  tone  need  not  be  intrusive  and 
annoying  as  feared  bv  some  industry 
commentws.  U  could  be  a  chime  or 
other  musical  note  that  is  pleasing  to  the 
ear.  so  long  as  it  is  cleerly  discernible 
by  the  caller. 

In  addition  to  the  signel  or  tone,  the 
proposed  rule  also  stated  that  the 
praunble  shall  inform  the  caller  that  he 
or  she  "may  avoid  any  charge  for  the 
call  by  hanging  up  at  or  before  the 
sound  of  the  tone."  *m  A  few 
coronenters  opposed  this  provisim. 
describing  the  message  as  an 
unnecessarily  negstive  "kill 
message."  3M  The  language  of  the  final 
Rule  makee  cleer  that  callers  must  be 
inlanned  both  when  diarges  begin  and 
how  to  avoid  being  charged  for  the  call. 
Ho«rever.  the  Commission  doee  not 
intend  to  mandate  any  specific  language 
for  this  porti<»  of  the  preamble.  The 
choice  of  words  is  left  to  the  discretion 
of  the  pey-perK:all  provider,  so  long  as 
the  caller  is  left  with  no  doubt  as  to 
when  he  or  she  must  hang  up  to  avoid 
being  charged  for  the  call. 

(d)  Section  308.S(a)(4):  Parental 
Pannissi(Mi  Required  for  Those  Under 
18 

The  preamble  must  state  that  snyone 
under  the  age  of  18  must  have  parental 
permission  to  make  the  call.  Some 
commenters  suggested  that  the 
disclosure  not  be  required  for  all  pay- 
pei^rall  programs,  but  only  those 
programa  directed  to.  or  likely  to  be  of 
interest  to,  individuals  under  18.»o 
However,  the  TIX)RA  dearly  requires 


*Miv.  ai  laa-ai. 

MflM  IhU*  IkM  i«q«dfM  M  additiaiial  IhfM- 
Moood  daiay  to  allow  th«  caller  niAcitnl  Uaa  to 
hang  up  aAv  Iha  filial  or  too*.  Saa  diaanakMi  of 

■•'47  Cn  ai.n  1(c)  (to  ba  daialad  aa  of 
Mn»ihH  1. 19S3). 

"•SSFKal  13387. 

— O— 11138(1180 141;  SlOOQal  a;  as 
(NAIS)al»«. 

«"ni«w  mil  »a  (TPi)  u  e-y;  »y  gn)  i  la.  4a; 
eiQCKQaia. 


|ai4S;SlOCN)i 


the  disclosure  to  be  included  on  all  pay- 
per-call  programs.Mi 

A  few  commenters  suggested  that  the 
Commission  provide  model,  safe  harbor 
language  for  the  parental  permission 
advisory.>*>  CME  proposed,  for 
example:  "This  telephone  cell  costs 
money.  If  you  are  under  18  and  you  do 
not  have  your  mom  or  dad's  permission, 
hang  up  now  and  there  will  be  no 
cha^  for  this  call."  This  language  was 
derived  from  FTC  consent  orders  with 
certain  pay-per-call  providers.u3  While 
there  is  merit  to  the  CME  proposal,  the 
Commission  hss  decided  not  to  try  to 
write  a  specific  disclosure  that  might  be 
appropriate  to  all  pay-per-call  programs, 
llie  language  mandated  by  the  FTC 
consent  ordere,  and  now  proposed  by 
CME.  was  created  for  pey-per-call 
programs  specifically  directed  to  young 
children.  Such  programs  are  now 
prohibited  by  the  TDDRA  and  S  308.5(h) 
of  this  Rule.  However,  the  parental 
permission  advisory  must  be  included 
in  the  preambles  to  all  pay-perK»ll 
programs.  Some  of  these  programs  will 
be  directed,  or  cleerly  of  interest,  to 
those  under  18.  Other  programs  may 
hold  little  interest  for  that  age  group. 
Given  the  inherent  difficulty  of  creeting 
specific  language  that  would  be 
appropriate  to  such  a  broad  range  of 
programs,  the  Commission  has  declined 
to  do  so.  Those  who  produce  pay-per- 
call  programs  can  exercise  their 
discretion  in  developing  disclosures 
that  are  appropriate  boA  to  the 
particular  program  and  to  the  age  group 
to  which  the  words  are  directed. 

NACAA  proposed  a  requirement  that 
the  parental  consent  advisory  be  stated 
in  language  that  is  "no  higher  than  a 
fifth-grade  level. ">•<  It  is  essential  to  the 
effectiveness  of  this  disclosure 
requirement  that  it  be  clear  and  readily 
understandable  to  the  population  under 
the  age  of  18.  including  some  children 
under  the  age  of  12.z«9  However,  the 
(Commission  is  not  convinced  that  it  is 
necessary  to  mandate  a  specific 
educational  standard  for  the  disclosure. 
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(e)  Section  308.5(a)(S):  Information 
About  a  Federal  Program 

Finally,  if  the  pey-per-call  service 
provides  information  about  a  Federal 
program,  but  is  not  operated  or 
authorized  by  any  Federal  agency,  the 
preamble  must  state  that  the  service  is 
not  authorized,  endorsed,  or  approved 
by  any  Federal  agency.  In  the  proposed 
rule.  Uiis  provision  simply  tracked  the 
requirement  set  forth  in  the  TDDRA.^m 
However,  for  the  reasons  discussed 
above  with  regard  to  S  308.3(d)  of  the 
Rule  (which  requires  a  similar 
disclosure  in  advertising  for  such 
services),  the  Commission  has 
determined  that  the  requirement  should 
be  further  clarified.  Therefore,  language 
has  been  added  to  this  provision. 
S  308.5(a)(5),  to  make  clear  that  the 
disclosure  is  required  if  the  pay-per-call 
service  uses  a  trade  or  brand  name,  or 
any  other  term  that  reasonably  could  be 
interpreted  to  imply  a  Federal 
government  connection,  approval,  or 
endorsement.  Thus,  a  program  which 

imrports  to  provide  information  about  a 
ederal  benefit  program,  while  actually 
trying  to  sell  a  product  or  service,  would 
be  obligated  to  make  the  disclosure. 
Likewise,  a  program  that  does  provide 
information  on  a  Federal  program,  in 
more  than  an  incidental  manner,  would 
also  be  required  to  give  the 
disclosure.24' 

2.  Section  308.5(b):  No  Charge  to  Caller 
for  Preamble  Message 

The  TDDRA  requires  providere  of 
pay-per-call  services  to  enable  callera  to 
hang  up  at  or  before  the  end  of  the 
preamble  message  without  incurring 
any  charge  whatsoever. 20a  in  the 
proposed  rule,  the  Commission 
expanded  on  this  requirement  by 
allowing  consumers  to  hang  up  without 
charge  at  any  time  prior  to  five  seconds 
after  the  conclusion  of  the  preamble. 
The  Commission  proposed  this 
additional  brief  period  in  order  to  give 
consumera  sufficient  time,  after  hearing 
the  complete  preamble  message,  to 
make  the  decision  to  disconnect  and  to 
do  so  without  incurring  any  charge  for 
'the  call. 

In  the  NPR,  the  Commission  sought 
comment  on  the  following  aspects  of 
this  provisions:  (1)  Its  usefulness,  as 
well  as  its  costs  and  benefits;  (2) 
whether  five  seconds  was  a  sufficient 
length  of  time  to  assure  that  consumera 
who  hang  up  at  the  end  of  the  preamble 
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will  not  be  billed  for  the  call;  and  (3) 
whether  the  Rule  should  require  some 
period  of  silence  between  the  end  of  the 
preamble  and  the  start  of  the  program  to 
indicate  to  consumers  that  this  was  the 
appropriate  time  to  hang  up  if  they  so 
cboo8e.2e9  a  number  of  law 
enforcement  agencies  and  public 
interest  organizations  supported  some 
period  of  time  between  the  end  of  the 
preamble  and  the  commencement  of 
charges.2'0  For  example,  a  NARUC 
resolution  recommended  that  any 
Federal  regulation  of  pay-per-call 
services  require  sufficient  time  after  the 
preamble  to  allow  the  caller  to  hang  up 
without  inciirring  a  charge.  In  addition, 
New  York  currently  requires  ten 
seconds  between  the  end  of  the 
preamble  and  the  commencement  of 
charges,  for  intrastate  pay-per-call 
services,  to  give  the  consumer  adequate 
time  to  respond  to  the  information  in 
the  preamble.*'! 

On  the  other  hand,  a  number  of 
providers  and  associations  representing 
their  interests  opposed  any  such  delay 
in  the  commencement  of  charges  as 
tmnecessarily  burdensome  and 
restrictive.2'2  PPI  noted  that  each 
additional  second  in  the  introductory 
period  costs  the  information  provider 
one  cent.  Other  providers  stated  their 
belief  that  consumers  have  sufficient 
notice  to  hang  up  if  they  do  not  wish  to 
be  charged,  given  the  preamble  and  the 
tone  requirement.  »'3 

The  Commission  believes  that 
consumers  must  be  given  some  period 
of  time,  after  listening  to  the  entire 
preamble,  to  physically  hang  up  the 
telephone  and  still  not  be  charged  for 
the  call.  In  an  effort  to  balance  the  needs 
of  consumers  with  the  cost  of  this 
requirement  to  providers  of  pay-per-call 
services,  the  Commission  has  decided  to 
reduce  the  required  period  of  time  to 
three  seconds.  AT&T  noted  at  the  public 
workshop  conference  that  a  three- 
second  period  of  silence  currently  is 
required  by  that  carrier,  for  pay-per-call 
services  on  its  network,  between  the  end 
of  the  preamble  message  and  the 
commencement  of  charges.  According  to 
AT&T,  it  has  no  evidence  to  indicate 
that  such  a  time  period  is  inadequate. 
"*  The  Commission  believes  this  brief 


ZMS8  FR  at  13382  (quMtion  21). 
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interval  will  be  sufficient  to  address 
consumers'  needs,  while  minimizing  the 
costs  to  providers. 

As  for  the  question  of  silence  after  the 
preamble,  PPI  noted  that  any  silence  on 
a  pay-per-call  service  is  "deadly"  to  the 
provider,  since  consumers  hang  up 
when  they  hear  silence.27s  At  least  two 
other  providers  raised  a  similar  concern 
at  the  public  workshop  conference.*" 
Given  this  potential  for  harm  to  the 
providers  of  pay-per-call  services,  the 
Commission  has  determined  that  no 
period  of  silence  is  necessary  between 
the  preamble  and  the  start  of  the 
message.  The  Commission  does  not 
believe  that  consumers  will  be  confused 
if  the  message  begins  immediately  after 
the  preamble,  especially  since 
consumers  will  bear  a  signal  or  tone 
indicating  that  the  preamble  has 
ended.*'' 

At  least  two  commenters  suggested,  as 
an  alternative  to  a  period  of  delay 
between  the  preamble  and  billing,  that 
the  Rule  permit  providers  to  allow 
consumers  an  affirmative  means  of 
positively  accepting  charges  for  a  pay- 
per-call  service. 278  For  example,  a  pay- 
per-call  service  may  state  in  the 
preamble  that  consumers  must  press  a 
certain  key  on  their  telephone  keypad  to 
indicate  that  they  accept  the  charges  for 
the  service.  The  program  would  not 
begin  until  consumers  take  the  required 
positive  action.  Although  the  major 
carriers  do  not  offer  positive  acceptance 
at  this  time,2'«  the  Commission  believes 
this  option  should  not  be  precluded  by 
the  regulations.  Positive  acceptance 
gives  consumers  adequate  time  to 
decide  if  they  wish  to  be  billed  for  the 
call.  Any  further  delay  after  the 
consumer  indicates  acceptance  of 
charges  and  before  billing  commences 
would  be  superfluous.  Accordingly,  the 


arsComouint  37  (PPI)  al  41. 

>7«  See  statement  of  TPI.  Tr.  at  158.  Id  addition. 
PUke  Barker  of  USA  Today  noted  that  in  1988. 
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of  the  preamble  and  the  start  of  the  message.  Within 
90  days.  Mr.  Barker  stated  that  the  completed  calls 
to  this  service  dropped  by  63  |>ercent  because 
consumers  incorrectly  thought  there  was  a  problem 
with  the  service.  Tr.  at  264-65.  See  also  Tr.  at  119. 

277  At  least  one  commenter  suggested  that  the 
proposed  regulations  were  unclear  as  to  the 
sequence  of  events  required  at  the  beginning  of  a 
pay-per-call  service.  See  comment  52  (IIA)  at  32. 
The  Commission  believes  the  final  Rule  clearly 
requires  the  following  sequence  of  events:  (1)  A 
piaamble  meaiage,  containing  all  of  the  information 
required  by  §  308.S(a);  (2)  a  signal  or  tone, 
indicattng  the  md  of  the  praambla;  and  (3)  an 
•ddiUooal  thrae  sacoods  after  the  sound  of  the 
signal  or  tone,  wrhich  do  not  have  to  be  silaol, 
baibra  chaiges  may  liagin. 
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final  Rule  adopts  this  provision  as  an 
exception  to  the  required  three-second 
period  after  the  end  of  the  preamble. 

As  a  final  matter,  a  number  of 
commenters  suggested  that  providers 
should  be  permitted  to  bill  consumers 
for  the  cost  of  the  preamble,  if  the 
consumer  in  fact  decides  to  remain  on 
the  line  after  the  preamble  is 
complete.iM  On  the  other  hand,  at  the 
public  workshop  conference,  both 
NAAG  and  NACIAA  objected  to  any 
such  provision,  stating  that  the 
preamble  is  like  a  price  tag  for  which 
the  consumer  should  not  be  required  to 
pay.  *■'  While  the  Commission 
understands  the  providers'  contention 
that  charging  consumers  for  the 
preamble  on  completed  calls  may  be 
equitable,  we  believe  an  argument  can 
be  made  that  the  TDDRA  prohibits  such 
charges.282  At  a  minimum,  the  statutory 
language  signals  congressional  disfavor 
for  charging  consumers  for  the  preamble 
time.  Moreover,  the  F(X  recently 
considered  this  issue,  and  concluded 
that  providers  should  not  be  permitted 
to  charge  consumers  for  the 
preamble. 283  Accordingly,  the 
Commission  declines  to  adopt  such  ■ 
provision. 

3.  Section  308.5(c):  Nominal  Cost  Calls 

The  TDDRA  gives  the  Commission  the 
discretion  to  exempt  from  the  preamble 
requirements  pay-per-call  services 
provided  at  "nominal  charges,  as 
defined  by  the  (Dommission."  284  As 
stated  in  the  NPR,  "(t)his  exemption 
provision  recognizes  that  below  a 
certain  minimal  level,  it  may  not  be  cost 
effective  for  the  provider  to  offer  the 
service  if  all  of  the  disclosures  required 
by  §  308.5(a)  must  be  included  in  a 
preamble  for  which  the  consumer 
cannot  be  charged."  '85  Therefore,  the 
proposed  rule  exempted  from  the 
preamble  requirements  any  pay-per-call 
ser\'ice  for  which  the  total  cost,  whether 
billed  on  a  flat  rate  or  a  time  sensitive 
basis,  is  $2.00  or  less.  The  Commission 
also  asked  a  series  of  detailed,  factual 
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quesrtons  to  detonnine  whether  the 
$ZM  Im  heel  wee  epptqpriete.  M* 

A  lerge  nueaber  of  cnmmentore 
euggeeted  virious  rates  et  which  the 
nominal  ooit  exemption  diould  be  let, 
but  most  coramenteis  provided  little  if 
any  ftctual  infotmaticm  to  support  their 
amtentions.  in  s  second  attempt  to  gain 
useftil  data.  Commission  staff  at  the 
public  wvkshop  conference  sskad  those 
in  attendance  far  specific  factual 
infarmation  to  support  en  sppropriate 
nominal  cost  level.  Once  again,  very 
little  evidence  was  forthcoming,  v 

The  commenters  presented  the 
follovring  factual  information  to  us. 
First.  MQ  indicsted  that  in  1992.  more 
than  SO  percent  of  all  consumer  reouests 
for  credit  for  pey^MT-call  services  mat  it 
rsceived  were  for  services  costing  mora 
than  $10.00.  while  less  than  30  percant 
of  consumer  credit  requests  were  for 
calls  of  $5.00  or  less.'**  PPI  submitted 
an  ATTftT  graph  showing  that  during 
February  of  an  unidentified  year,  the 
rafimd  rate  for  calls  below  $10.00  was 
leas  than  two  percent.***  USA  Today 
dted  comments  in  the  FOC  rulemaking 
proceeding  by  a  "ma}or  interstate 
carrier."  which  stated  that  12  percent  of 
the  total  amount  of  pay-per-call  services 
on  that  carrier's  networii  fell  below 
$2.00  in  chargae.  while  30  percent  were 
under  $5.00  in  total  charges.  The 
chaigebeck  rate  for  these  programs  was 
less  than  2  peroent.oo 

While  an  argument  can  be  made  that 
refund  ratea  are  a  meesura  of  the  level 
of  consumer  dissatisfaction,  it  is  also 
possible  that  consumen  simply  fail  to 
complain  about  low-ooet  calu  they  find 
unaatisfactary.  NAAG  noted  at  the 
public  vrorioihop  oonfBrenoe  that  its  law 
enfaroemait  experience  tends  to  show 
that  the  latter  Menario  is  more 
typical.>«  Moreover,  both  NAAG  and 
NACAA  atated  that  the  nominal  cost 
exemption  should  not  be  set  st  the  level 
when  consumer  rafund  requests  rise, 
but  rather  at  the  level  where  providers 
can  make  a  profit  even  thougo  they 
include  the  praemble  in  their 
programs,  »•»  The  Commission  agrses. 
No  evidence  presented  by  any 
oonunanter  snowed  that  providen 
cannot  meke  a  profit,  while  still 
delivering  the  preemble.  on  calls  that 
cost  more  than  $2.00.  In  addition,  it 
appeen  that  Congress  wanted  to  limit 
any  exemptian  for  nominel  cost  calls  to 
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servicse  casting  either  $2J00  or  $3.00.sm 
Hnally.  the  Commission  agrees  with  the 
commantera  who  stated  that  oonsumera 
can  be  equally  harmed  by  making  a 
number  of  calls  to  a  lowrar  pricedpay- 
par<all  service  as  by  one  call  to  a  higher 
priced  service.***  Accordingly,  the 
Commission  hes  decided  to  maintain 
ths  $2.00  threshold  far  nominal  cost 
calls  that  will  be  exempt  firom  the 
preamble  raquiraments  of  §  308.5(a). 

4.  Section  308.5(d):  Data  Service  Calls 

In  the  NPR.  the  Commission  ssked 
whether  the  final  Rule  should  exempt 
from  the  preamble  requirements  data 
services,  i.e.,  pajr-persall  services  that 
transmit  data  from  one  computer  to 
another.  The  exemption  would  address 
situations  whwe  no  individual  is 
present  to  receive  the  information  in  the 
preamble.2*s  A  number  of  commenters 
in  general  supported  such  an 
Hxemption.'M  Bell  Atlantic  noted  that 
such  calls  have  not  caused  the  same 
consumer  problems  as  have  voice 
messages.  DA  states  that  facsimile 
machines  may  disconnect  in  the  time  it 
takes  to  complete  s  preamble.  Moreover, 
the  FCC  recently  determined  that 
legitimate  pay-per-call  data  services 
may  not  be  sble  to  place  a  verbal 
preamble  on  their  programs,  because  no 
reasonable  method  exists.'*^ 

Baaed  on  this  information,  the 
Commission  believes  an  exemption 
from  the  preamble  requirements  is 
appropriate  for  data  services.  Section 
308.5(d)  of  the  Rule  seU  forth  this 
exemption,  and  states  that  it  applies 
only  when  the  entira  call  consists  of  the 
non-verbal  transmission  of  information. 
In  other  words,  this  exemption  applies 
to  any  call  in  which  two  machines  (i.e., 
computers,  facsimile  machines  or  the 
like)  communicate,  without  the 
transmission  of  the  spoken  word. 
However,  the  exemption  will  not  apply 
to  an  entertainment  program  providing 
music  instead  of  the  spoken  word. 

5.  Section  308.5(e):  Bypass  Mechanism 

The  TIX)RA  gives  the  Commission 
discretion  to  exempt  from  the  preamble 
requirements  calls  frtim  frwjuent  callers 
or  regular  subscribers  using  a  bypass 
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mechanism  to  avoid  listening  to  tha 
preemble.>sa  However,  the  Act  further 
requires  that  any  such  bypass 
mechanism  be  disabled  after  the 
institution  of  any  price  increase  for  "s 
period  of  time  sufficient  to  give  such 
frequent  callos  adequate  and  sufficient 
notice  of  the  price  change."  »• 
Accordingly,  the  proposed  rule  stated 
that  providen  of  pey-per-call  services 
that  ofiiar  frequent  callers  the  option  of 
activating  a  bypass  mechanism  to  avoid 
the  preamble  will  not  be  in  violation  of 
§  308.5(a),  provided  that  any  such 
bypass  mechanism  is  disabled  for  no 
less  than  30  days  after  the  institution  of 
a  price  increase  or  a  change  in  the 
nature  of  the  service  offered.  In  the  NPR, 
the  Commission  asked,  among  other 
things,  if  this  exemption  was  useful  and 
appropriate.300 

The  limited  number  of  commenters 
who  responded  to  this  proposal 
generally  supported  the  exemption.Mi 
CA  believed  that  the  bypass  mechanism 
should  be  disabled  for  60  days  after  any 
"significant"  change  in  the  preamble, 
while  PPI  stated  that  the  bypass  should 
be  disabled  for  only  15  days  after  a 
change  in  the  program.  The  Commission 
continues  to  believe  that  30  days  is  an 
appropriate  period  of  time  to  give 
frequent  callera  adequate  and  sufficient 
notice  of  any  increase  in  price  or  change 
in  the  nature  of  the  service  offered. 
Accordingly,  the  Commission  is 
adopting  the  proposed  language  of  this 
section  in  the  final  Rule.>02 


n*  IB  U.S.C  5711(aXS)(A). 

MIS  use  S71t(a)(2)(E). 

>*58  FR  al  13383  (quMtion  23). 

w  CommanU  27  (NYDPS)  al  2:  31  (CA)  at  10;  37 
(PPI)  at  43-45.  CA  raggaalad  Uiat  any  liypaM  coda 
tbouU  ba  vandor  spadfic,  to  that  carnal  caUan 
cannot  activata  tha  bypaaa  on  progranu  tor  which 
thay  have  not  h«ard  the  praamble.  Tha  Conunisiion 
rfoaa  not  believe  uich  a  specific  requirement  in 
necaManr,  cinca  cailara  %vbo  uaa  a  bypaM 
mechaniam  do  M  al  Ibair  owm  risk,  knowing  Ihejr 
■fa  akipping  important  diickiaura  infbnnation  in 
Ihe  preambla. 

>«  Soma  providen  tuggavled  (hat  (hn  bypaM 
machanitw  nay  ba  a  vabida  for  connimert  to  avoid 
pay-par.caU  tarvioa  cfaaigaa.  if  informaiion  it 
]  'fo  vided  during  Iba  praanbla  period,  since 
providers  cannot  bill  for  tha  time  it  lake*  lo 
complete  a  praambia  aiMiage.  For  aMmple.  if 
cooMmara  call  a  pay-per-call  aarvica,  inunedialely 
bypaia  Iba  preambla,  and  obtain  Iba  infonnatfcin 
thay  aaak  %vilbta  Iba  BMBul  preambla  tima.  Ihoaa 
nnnnimers  will  not  ba  bilM  for  their  calls,  even 
though  thay  obtainad  iafarmatioa  from  the 
ptograott.  SaaoaoMMBi  37  (PPl)  at  lS-ia,  Tr.  at 
101-02.  Whila  Iha  ComiBiadai  racogniaea  Ibia 
probiom  axiala,  a  praridar  ii  nol  laqoirad  to  uaaa 
bypaaa  marhanitm.  FuilbaiaMiie.  whila  canlan 
cunandy  may  not  ba  able  to  detect  wtaao  a 
ronaniear  baa  adhmlad  a  bypass  mechanism,  ihtty 
may  davalop  soch  an  ability  in  Iha  folure.  Noihbig 
in  the  Camniissian's  Rula  should  ba  tnlerpralad  as 
praWbMng  a  provider  from  iniUati^  biUing  u 
soon  as  a  caller  has  bypassed  the  prMmUa. 
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6.  Section  308.S(fl:  Billing  Limitations 

Congress  required  the  Commission  to 
prohibit  providers  of  pay-per-call 
services  from  biUing  consumers  in 
excess  of  the  amoimts  described  in  the 
preamble,  and  from  billing  for  services 
provided  in  violation  of  the  rules 
prescribed  by  the  Commission  pursuant 
to  the  TDDRA.so*  The  proposed  rule 
incorporated  this  prohibition. 

The  Commissicm  received  only  one 
comment  concerning  this  provision. 
NAAG  suggested  that  providers  of  pay- 
per-call  services  also  be  prohibited  from 
billing  consumers  for  any  services 
provided  in  violation  of  any  other  law, 
regulation  or  rule,  not  simply  the  final 
Rule  adopted  by  the  Commission  in  this 
proceeding. 3o«  The  Commission 
believes  such  a  provision  could  be  quite 
burdensome,  because  it  would  require 
biUing  entities,  through  their  collection 
contracts  with  providers,  to  make 
evaluations  of  other  Federal  or  state 
laws  and  regulations  about  which  they 
may  have  no  knowledge.  Moreover, 
states  have  their  own  enforcement 
programs  for  these  purposes. 
Accordingly,  the  Commission  is 
adopting  the  language  as  proposed  in 
theNPR. 

7.  Section  3085. Ig):  Stopping  the 
Assessipent  of  Time  Based  Charges 

The  TDORA  mandates  regulations 
requiring  providers  of  pay-per-call 
services  to  stop  the  assessment  of  time- 
based  chai]ges  immediately  upon 
disconnection  by  the  caller.  3os  The 
proposed  rule  adopted  this  provision 
verbatim.  The  Commission  received  no 
comments  on  this  requirement,  as 
proposed,  and  therefore  is  incorporating 
this  provision  into  the  final  Rule.  As 
stated  in  the  NPR.  the  Commission 
recognizes  that  time-eensitive  billing  is 
accomplished  in  one-minute 
increments,  and  that  any  portion  of  a 
minute  will  be  billed  as  a  full  time. 
Such  a  billing  method  will  not  be 
considered  a  violation  of  this  provision. 

8.  Section  3085.(h):  Prohibition  on 
Services  to  Children 

Pursuant  to  the  TDDRA.soe  the 
proposed  rule  imposed  a  ban  on  pay- 
per-call  services,  except  for  bona  fide 
education&]  services,  directed  to 


children  under  the  age  21.  In  a  manner 
similar  to  the  ban  on  advertisements  for 
pay-per-call  services  that  are  directed  to 
children  under  12,  the  proposed  rule 
framed  this  ban  in  terms  of  a  rebuttable 
presumption. 

For  the  reasons  set  forth  in  part  n.B.S, 
supra,  concerning  the  prohibition  on 
directing  advertising  of  pay-per-call 
services  to  children  under  12,  the 
Commission  is  eliminating  the  use  of  a 
rebuttable  presumption  in  this  section 
of  the  final  Rule  as  well.  Instead,  the 
Rule  sets  forth  the  criteria  the 
Commission  will  lise  to  determine 
whether  a  pay-per-call  service  is 
directed  to  children  under  the  age  of  12. 
These  criteria  include  the  following:  (1) 
Whether  the  pay-per-cail  service  is 
advertised  in  the  manner  set  forth  in 
§§  308(e)(2)  and  (3)  of  the  Rule;  and  (2) 
whether  the  pay-per-call  service, 
regardless  of  when  or  where  it  is 
advertised,  is  directed  to  children  under 
12  in  light  of  its  subject  matter,  content, 
language,  featured  personality, 
characters,  tone,  message  or  the  like. 

9.  Section  308J5(i):  Prohibition 
Concerning  Tail-Free  Numbers 

The  TDDRA,  in  title  U,  prohibits  the 
providing  of  pay-per-call  services 
"through  an  800  number  or  other 
telephone  number  advertised  or  widely 
understood  to  be  toll  free."so7  The 
proposed  rule  tracked  this  statutory 
language.3oo  However,  some 
commenters  suggested  the  need  to  make 
it  clear  that  the  Rule  prc^ibits  any 
charge  for  a  call  to  an  800  number,  even 
if  there  is  no  actual  connection  or 
transfer  to  a  900  number.so"  Others 
suggested  that  the  Rule  expUdtly 
prohibit  collect  call  backs  that  result 
from  a  call  to  an.800  number.sio  it  is 
clear  from  title  I  of  the  TDDRA  that 
Congress  intended  to  prohibit  both  of 
these  uses  of  800  telephone  numbers.^n 
Accordingly,  in  the  final  Rule,  the 
provision  concerning  toll-free  numbers, 
§  308.5(i),  has  been  expanded  to  parallel 
the  statutory  provision  on  common 
earner  requirements,  as  well  as  the 
relevant  FCC  regulations  restricting  the 
use  of  800  numbers.il* 

The  prohibited  uses  of  800  and  other 
toll-free  numbers3>3  include:  (1)  The 


MS  15  U.S.C.  5711(«K?XG).  Title  I  of  the  Acl 
imposes  a  similar  requirement  on  common  carriers 
that  bill  for  pay-per-call  ser>-ices.  Tne  carrier  must 
ensure  that  a  telephone  sub$c7ibef  is  not  billed  for 
any  services  that  the  cvrier  knows,  or  reasonably 
should  know,  wen  provided  in  vioUfion  of 
ragulatioot  i«8ued  fay  the  FTC  puituaat  to  title  11  of 
die  Act.  47  U.S.C.  228(d)(1). 

»>«  Comment  42  (NAAG)  tt  16-17. 

w»  15  U.S.C  5711(aM2)(D). 

>»  15  U.S.C  S7lKaK2)(C). 


>«15U^.C5711(a)(2XF). 

»>«S8FRat  133Sa. 

MoCommenU  21  (NCL)  at  17-18,  40  (NACAA)  al 
7:  Tr.  at  74.  76-78. 

>io  Comments  55  (GTE)  at  2-4,  81  (Sprint)  at  13. 

'"  47  U.S.C.  28«(cM6). 

11247  CFR64.1S(M. 

s"Thts  jjrovision  also  has  l>een  modined  to 
prohibit  any  person,  not  just  pay-per-call  providers, 
from  engaging  in  these  practices.  This  is  necessary 
to  address  a  problem  inhefent  ia  the  definition  of 
"pay-per-call  aarvioes."  That  deSfiition.  as  set  forth 


calling  party  being  assessed  a  chai^ge  for 
the  call  simply  by  virtue  of  completing 
the  call;  (2)  calling  party  being 
connected  to  an  access  numbw  for,  or 
otherwise  transferred  to,  pay-per-call 
service:  (3)  the  calling  party  being 
charged  for  information  conveyed 
dimng  the  call,  tmless  there  is  a 
presubscription  or  comparable 
arrangement:  and  (4)  the  calling  party 
being  called  back  collect  for  the 
provision  of  audio  or  data  information 
services,  simultaneous  voice 
conversation  services,  or  products.'** 

NAAG  suggested  that  this  provision 
also  include  a  reference  to  local 
numbers.3is  However,  the  provision 
covers  any  telephone  number  that  i» 
"widely  imderstood  to  be  toll  frae." 
This  would  include  total  numbers 
where  the  consumer  expects  the  call  to 
be  a  tool-free  one. 

AIP  suggested  that  this  section  should 
apply  only  to  calls  billed  through  the 
telephone  company  and  not  to  service 
that  are  "billed  privately."  s's  The 
Commission  does  not  believe  that 
Ckingress  intended  to  limit  the 
prohibited  conduct  to  services  billed 
through  the  telephone  bill.3>'  Toll-free 
numbers  can  be  used  to  provide  pay- 
per-call  services  in  only  two  situations. 
First,  calls  to  toll-free  telephone 
numbers  can  be  billed  pursuant  to  a 
presubscription  arrangement  that  meets 
the  criteria  set  forth  in  §  308. 2(e). 
Second,  calls  to  toll-free  telephone 
numbers  also  can  be  billed  to  credit  or 
charge  card  accounts,  if  authorized  by 
the  caller,  since  the  definition  of 
presubscription  arrangement  also 
includes  calls  billed  in  that  manner. 
Apart  from  these  two  situations,  charges 


in  title  I  of  the  statute.  47  U.S.C  22Ki),  and 
incorporated  into  this  Rule.  S  30e.2(c),  includes  a 
provision  that  such  servicat  are  %ccmmi  ifarau^ 
use  of  a  900  telephone  number  (or  alkar  pnfisar 
area  coda  designated  by  the  FCC)  Therefon,  an 
information  provider  that  is  charging  customers  for 
information  conveyed  pursuant  to  a  call  to  an  800 
telephone  number  is  not.  by  definition,  a  "provider 
of  pay-par-call  tanricas."  The  probian  is  rasolvad 
by  prohibiting  any  peraoD  from  engaging  in  such 
conduct 

"«  Summit's  comment  describes  a  system  for 
providing  audio  information  via  calls  lo  an  800 
number  and  coUoct  call  backs.  As  described,  the 
system  affords  the  consumer  two  opportunities  to 
indicate  positive  acceptance  of  a  collect  return  call. 
Summit  requests  ll^t  the  FTC  include  in  its  Rule 
provisions  governing  this  type  of  service.  Howrever. 
it  is  clear  that  the  TDORA  prohibiu  this  type  of 
service.  See  47  U.S.C  228(cX6)(D).  After  the 
effective  date  of  this  Rule,  and  the  parallel  FCC 
regulations,  the  use  of  SOO  mmiiian  to  gauaiala 
collect  call  backs  will  do  longer  ba  pannittad. 

SIS  Comment  42  (NAAG).  Attachment  1  M  6. 

s»Commeat  IS  (AIP)  at  11-12. 

»"  Under  15  U.S.C  5711(a)(4),  Congress 
authorized  the  Commission  to  indude  provisioiu 
necessary  to  prerent  evasion  of  its  regulatioits 
through  the  use  of  altanutive  billing  procedurat. 


I 
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for  calls  to  800,  and  other  toll-free 
numbers,  are  prohibited.       j 

JO.  Section  308.S(i):  Dixlosm 
Requirements  for  Billing  Statements 

The  TDDRA  requires  providers  of 

Key-per-call  services  to  ensure  that  any 
illing  statements  far  their  pay-per-call 
service  charges:  (1)  Display  those 
charges  in  a  part  of  the  OHisinner's  bill 
that  is  identified  ss  not  being  related  to 
local  and  long  distance  telephone 
charges:  and  (2)  for  each  charge  so 
displayed,  specify,  at  a  minimum,  the 
type  of  service,  the  amount  of  the 
diarge.  and  the  date,  time  and  duration 
of  the  call. SI*  The  proposed  rule 
incoqxirated  these  provisions.  In 
addititm.  the  NPR  asked  whether  the 
provider's  name,  address  (v  dty  and 
state  should  be  required  in  the  billing 
statements  discussed  in  this  section  of 
the  proposed  rule.^i* 

One  commenter  stated  that  the 
requirement  in  the  proposed  rule  that 
pay-per-call  service  charges  be 
diqilayed  in  a  separate  part  of  the 
consumer's  telephone  bill  was 
\mnecessary.32o  However,  this 
requirement  is  mandated  by  the  TDDRA 
and  cannot  be  deleted."! 

Another  commenter  stated  that  the 
separate  identification  of  charges  for 
pay-per-call  services  is  appn^riate.  but 
that  the  Commission  should  Dot  require 
these  charges  to  be  segregated  on  a 
separate  page  of  the  consumer's  bill, 
since  any  additional  pages  in  a 
telephone  bill  increases  costs  to  the 
billing  entities  and  ultimately  to  the 
providers. 332  The  Commission  did  not 
intend  that  charges  f(»  pay-per-call 
services  must  be  printed  on  a  separate 
page  of  the  consumer's  telephone  bill. 
Rather,  pay-per-call  charges  simply 
must  be  displayed  in  a  portion  of  the 
consumer's  Dill  that  is  identified  as  not 
being  related  to  local  and  long  distance 
telephone  charges.  The  methoid  and 
manner  used  to  segregate  these  charges, 
and  to  identify  them  as  not  being  related 
to  other  telephone  charges,  is  left  to  the 
discretion  of  the  billing  entity.  The 
Coromissioi  believes  this  section  of  the 
proposed  rule  provides  the  proper 
deg^  of  flexibility  to  the  industry, 
while  creating  the  necessary  separation 


11* IS  U.S.C  S711UN2)(H).  TU1«  I  of  tb*  Act 
taBpoMi  Um  mom  raqulfWMBl*  oa  coinmao  carrian 
thai  ofhr  biUinf  md  caa«ctk)a  MrvicM  to  pay-per- 
call  MTvica  providan.  47  U.S.C  23S(dX4)- 

"•SS  FR  al  13302  (quattioH  ISb). 

»»»CoaMi«nl  22  (Magtf<w»i)  al  a.  | 

»iSwlSU.S.CS71lUX2)(H](i).    ! 

mComienl  50  (BallSonth)  at  f  See  also 
caamMoi  55  (GTE)  at  4-S  (iha  aactioa  ahould  only 
ncfOn  tbal  Ifaa  liiUiiig  atatanant  "dUpUy  tb«  pay- 
par-call  Mrrica  diafgaa  in  aoch  a  way  at  to  claw^ 
dialiiicniah  tbaoi  boa  ttM  cooauBMr'a  local  and 
lon(  diataaoa  taiaplMMW  GhMfaa"). 


in  consiuners'  telephone  bills  between 
pay-per-call  charges  and  local  and  long 
distance  telephone  charges. 
Accordingly,  the  Commission  is 
adopting  this  provision  as  proposed. 

Tne  proposed  rule  also  required  all 
pay-per-call  service  charges  on  a 
consumer's  bill  to  specify  the  type  of 
service,  the  amount  of  the  charge,  and 
the  date,  time  and  duration  of  the  call. 
One  commenter  noted  a  potential 
problem  with  this  provision.  According 
to  US  West,  when  a  pay-per-cail  service 
is  billed  on  a  flat-rate  basis,  the  billing 
entity  may  not  receive  information  on 
the  duration  of  the  call,  since  that 
information  is  irrelevant  to  the  amount 
of  the  charge  for  the  call."3  To  address 
this  concern,  the  final  Rule,  at 
S308.5(j)(2).  includes  a  provision  that 
the  diuatton  of  the  call  need  only  be 
specified  for  calls  billed  on  a  time- 
sensitive  basis. 

In  response  to  the  NPR  question 
whether  the  provider's  name  or  address 
should  be  required  on  a  consumer's 
billing  statement,324  CA  and  NACAA 
both  stated  that  such  a  provision  would 
aid  consumers  and  enforcement 
agencies  in  determining  the  identity  of 
the  provider.3J»  Many  other  commenters 
opposed  this  proposal,  however. 
Ameritech  stated  that  the  inclusion  of 
additional  information  about  the 
provider  on  a  consumer's  bill  would 
increase  both  the  size  and  complexity  of 
the  bill,  which  ultimately  may  produce 
a  negative  consumer  reaction. 320 
BellSouth  and  US  West  both  stated  that 
it  would  be  difficult  for  the  local 
exchange  carrier  to  keep  a  current 
database  of  this  information.327  At  the 
public  workshop  conference,  both 
USTA  and  ICN  noted  that  each 
additional  line  of  information  placed  on 
a  consumer's  telephone  bill  increases 
the  costs  to  produce  that  bill.32a  Finally, 
a  number  of  commenters  stated  that  it 
is  not  necessary  to  present  this 
information  on  the  consumer's 
telephone  bill,  since  consumers  are  able 
to  call  a  toll-free  telephone  number  to 
obtain  this  information.)'* 

After  considering  the  comments  on 
this  matter,  the  Commission  has 
determined  that  the  costs  to  providers 
and  billing  entities  of  having  this 
information  printed  on  a  consumer's 
telephone  bill  outweighs  the  benefits  of 
such  a  requirement  to  consumers  and 


UMI 


luCommanl  57  (US  Waal)  at  11-12. 

**•  Sa  FR  at  133a2  (quMtion  ISb). 

*»ComnMnts  31  (CA)  at  9;  40  (NACAA)  al  9. 

»*Coaunanl  29  (Ameriiach)  al  2-3. 

n^CoinmanU  SO  (BellSouth)  at  7;  57  (US  Wast) 
al  14-15. 

»""IV.  at  231-32.  245-47. 

n*Coaiinanla  13  (NTCA)  al  S-6.  2S  (Amariiech) 
at  2-3: 30  (BellSouth)  ai  7;  57  (US  Wasi)  ai  14-15. 


law  enforcement  agencies.  This  is 
especially  true  since  billing  entities  are 
required  to  provide  consumers  with  a 
toll-free  telephone  number  to  obtain 
additional  information  about  any  pay- 
per-call  charges. 

Title  I  of  the  TDDRA  requires 
common  carriers  to  disclose  on  a  billing 
statement  a  local  or  toll-free  telephone 
number  where  consumers  can  obtain 
answers  to  their  questions  and 
information  on  their  rights  and 
obligations  with  regard  to  their  use  of 
pay-per-call  services,  and  can  obtain  the 
name  and  mailing  address  of  any 
provider  of  pay-per-call  services  offered 
by  that  carrier.330  Given  this  carrier 
requirement,  and  the  importance  of 
such  information  to  consumers,  the 
Commission  has  decided  to  add  a 
similar  provision  to  the  final  Rule. 
Thus;  providers  of  pay-per-call  services 
shall  endure  that  any  billing  statement 
for  such  provider's  charges  shall  display 
the  local  or  toll-free  telephone  number 
discussed  above.33i  No  other 
requirements  have  been  added  to  this 
section  of  the  final  Rule. 

1  J.  Section  308.5(k):  Refunds  to 
Consumers 

Pursuant  to  the  TDDRA.ssa  the 
proposed  rule  stated  that  the  provider  of 
pay-per-call  services  shall  be  liable  for 
refunds  to  consumers  who  have  been 
billed,  and  have  paid  charges,  for  pay- 
per-call  services  found  to  have  violated 
any  provision  of  the  final  Rule  or  any 
other  Federal  rule  or  law.333  The 
Commission  received  only  two 
comments  concerning  this  section.  First, 
USTA  stated  that  this  provision  should 
permit  credits  to  consumers,  in  addition 
to  requiring  refunds.3M  According  to 
USTA,  local  telephone  companies,  who 
deal  with  their  customers  on  a  recurring 
monthly  basis,  prefer  to  issue  credits  on 
a  monthly  bill  rather  than  refunds  when 
a  customer  inquiry  is  resolved  in  the 
customer's  favor.  USTA  stated  that  the 
final  Rule  should  not  inadvertently 
prevent  this.  The  Commission  agrees. 
Actual  cash  refunds  to  consumers  may 
not  be  necessary,  when  pay-per-call 
programs  are  found  to  have  violated 
Federal  law,  if  in  fact  consumer  redress 
can  be  distributed  more  quickly  and 
with  less  expense  by  way  of  credits  on 
consumers'  telephone  bills.  The  final 


SW47  U.S.C  228(d)(4)(C). 

M<  Such  a  provision  is  alio  important  to  ensure 
that  third  party  billers.  not  covarad  by  the  FCC  rules 
governing  carriers,  also  disclose  on  their  bills  for 
pay-peT<ail  services  this  local  or  toll-tree  telephone 
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Rula  has  been  modified  to  pennit  such 
credits. 

NAAG  submitted  the  second 
commoit  concerning  this  section  of  the 
proposed  rule.  NAAG  recommended 
that  providers  should  be  liable  for 
refunds  to  consiuners  for  programs 
found  to  have  violated  any  law, 
regulation  or  rule,  whethn  state  or 
Federal.3S9  The  Commission  believes 
that  expanding  this  provision  to  cover 
any  state  law,  regulation  or  rule  would 
in  effect  reqmra  the  Commission  to 
expeiul  considerable  resources 
monitoring  and  enforcing  the  laws  of  all 
fifty  states.  Moreover,  states  can  exerdse 
their  indepmdmt  authority  in  this  area. 
Accordingly,  writh  the  exception  of  the 
minor  diange  discussed  ^wve.  this 
section  of  the  proposed  rule  remains 
unchanged. 

12.  Section  308.5(1):  Senrice  Bureau 
Liability 

In  the  NPR.  the  Commission  asked 
whether  service  bureaus  should  be 
required  to  monitor  all  pay-per-call 
services  that  operate  on  their 
equipment,  and  be  held  liable  for  some 
or  all  violations  of  die  Rule  by  those 
services.33e  Two  commenters  responded 
negatively.  PPl  stated  that  such  a 
provision  would  be  a  "discriminating 
and  unwarranted  intrusion  on  this 
industry,"  33'  while  Pilgrim  maintained 
that  liability  ^ould  be  placed  only  on 
the  party  who  has  rasponsitHlity  or 
control  over  the  activity .33*  on  the  other 
hand,  a  number  of  commentars 
suggested  that  sudb  liability  is 
appropriate.  CA  claimed  that  providers 
have  bidden  behind  service  bureaus  in 
the  past  making  if  difficuh  for 
consumers  to  resolve  complaints.33B 
NACAA  argued  that  service  bureau 
liability  is  appropriate,  if  the  company 
knew  or  should  have  blown  of  the 
violations,  since  it  is  providing  the 
necessary  equipment  for  the  violation  to 
occur. 3*0  Southwestern  agreed,  for  the 
following  reasons:  A  service  bureau  is 
often  the  only  party  with  direct  contact 
to  the  provider;  it  profits  from  the  pay- 
per-call  serviGB*,  and  it  can  move  the 
fastest  to  effect  any  necessary  changes  in 
a  program  found  to  be  violating  the 
Rule.3«i  Finally,  USPS  stated  that  since 
a  service  bureau  profits  from  pay-per- 
call  services,  it  should  be  liable  for 
violations  uid  be  required  to  forfeit  its 


income  from  any  promotion  found  to 
violate  the  Rule.342 

Based  on  the  comments,  the 
Commission  believes  that  some  degree 
of  service  bureau  liability  is  warranted. 
Service  bureaus  provide  the  equipment, 
and  often  numerous  other  forms  of 
assistance,  to  providers  of  pay>per-call 
services.  Without  service  bureau 
assistance,  many  providers  would  be 
unable  to  distribute  their  programs. 
Given  service  bureaus'  degree  of 
involvement  in  the  delivery  of  pay-per- 
call  services,  as  well  as  the  prc^its  they 
make  from  these  s«vioes,  the 
Commission  concludes  that  they  should 
be  held  liable  for  violations  of  the  Rule 
by  their  client  provid«s.3*3 

At  the  same  time,  however,  the 
Commission  has  determined  that  service 
bureau  liability  afaould  not  be  absolute. 
The  Conunission  understands  that  it 
may  be  impossible  for  a  service  bureeu 
to  monitor  constantly  all  programs 
operatii^  on  its  equipment,  and  that 
providers  may  diange  programs  without 
the  knowlec^  or  consent  of  the  service 
bureau.  Accordingly,  the  final  Rule 
states  that  a  service  bureau  shall  be 
liable  for  vioktions  of  the  Rule  by  pay- 
per-call  services  using  its  call 
processing  facilities  only  where  the 
service  biueau  either  knew  or  should 
have  known  of  the  violation. 

Where  service  bureaus  assist  pay-per- 
call  providers  in  the  creation  of  pay-per- 
call  programs  and  advertising  for  such 
programs,  they  likely  will  be  in  a 
position  to  know  whether  there  are 
violations.  Similarly,  if  a  service  bureau 
receives  a  number  of  consumer 
ccMnplaints.  or  infoonation  that  a 
program  is  generating  a  high  rate  of 
billing  error  notices,  the  service  bureau 
would  be  alerted  to  the  feet  that 
violations  may  be  occurring. 

13.  Other  Questions 

The  NPR  posed  a  series  of  additional 
questions  concerning  the  operation  of 
pay-per-call  services.  For  example,  the 
TDDRA  states  that  the  Commission  shall 
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consider  requiruqg  providers  of  pay-per- 
call  services  to  automatically  diaooonect 
a  call  after  one  full  cycle  of  the 
programs.  344  In  the  NPR.  the 
Commission  asked  whether  the  final 
Rule  should  require  such  a 
discoimection.345  NACAA  believed  thai 
such  a  requirement  woidd  be 
appropriate,  since  consumers  can  radial 
if  they  want  to  hear  a  program  again. 34e 
On  the  other  hand.  Bcdl  Atlantic  argued 
that  such  a  provision  would  not  be  in 
the  public  interest,  since  many  caUecs 
may  want  to  hear  a  program  a  aecood 
time.347  The  Commission  agrees  with 
the  latter  view.  Consumers  will  be  told 
the  cost  of  the  program  in  both  the 
advertisement  and  the  preamble.  With 
this  knowledge,  the  Commission 
believes  consumers  will  stay  on  the  line 
to  hear  a  program  a  second  time  only  if 
it  contains  ii^rmation  they  want  to 
hear  again.  Moreover,  no  commentar 
demonstrated  any  consumer  barm 
caused  by  the  absence  of  such  a 
requirement.  The  Commission  therefore 
has  decided  not  to  impose  such  a 
provision  in  the  final  Rule. 

The  TDORA  also  states  that  the 
Commission  should  consider  a 
reguletion  requiring  providers  of  pay- 
per-call  services  to  include  a  beep  tone 
or  other  appropriate  signal  during  a  live 
interactive  program  so  that  callers  will 
be  alerted  to  the  passage  of  time.3««  The 
Cktmmission  sought  comment  in  the 
NPR  whether  sudi  a  provision  should 
be  promulg8ted.34B 

A  number  of  commenters  staled  that 
such  a  tone  should  be  required  in  order 
to  prevent  consumers  from  locing  track 
of  time  during  these  calls.33o  On  the 
other  hand,  PPI  stated  that  such  a  tone 
is  intrusive  and  interferes  with  the 
listener's  enjoyment  of  the  (HX>gram.3si 
NU  sUted  that,  as  a  small  provider,  it 
does  not  have  the  technology  available 
to  include  a  recurring  beep  tone  during 
its  live  programs. 333  in  addition,  at  the 
public  workshop  conference,  other 
providers  discussed  how  any  tone 
requirement  was  both  awkward  and 
difficult  to  produce  during  live 
conversations.33s 
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The  Commissiao  does  not  believe  the 
potential  consumer  benefit  from  a  tone 
signaling  the  passage  of  time  during  the 
course  of  a  live  conversatioo  with  a  psy- 
pefMxU  service  is  sufficient  to  (iistify 
this  rsquirement.  given  the  difficulties 
involved  in  gmerating  tones  during  a 
live  conversation  and  the  potential  cost 
involved.  Accordingly,  the  Commission 
has  decided  not  to  include  such  a 
reouirement  in  the  final  Rule.ss* 

ui  order  to  address  the  potratial 
problem  of  billing  for  pay-per-call 
services  through  the  use  of  fraudulent 
filing  tapes.  Ube  Commission  asked  in 
the  NPR  whether  the  final  Rule  should 
include  a  requirement  that  all  billing  for 
pay-per-call  services  be  based  on  the 
call  detail  records  provided  by  the 
certified  carrier  of  the  call.sM  A  number 
of  commenters  suggested  this  would  be 
a  good  idea.3M  However,  the 
commenters  presented  little  or  no 
information  concerning  the  costs  of 
such  a  requirement  or  actual 
experiences  with  fraudulent  billing 
tapea.  Given  this  lack  of  evidence,  the 
Commission  does  not  believe  the  record 
supports  the  imposition  of  such  a 
reouirement. 

Finally,  the  NPR  asked  if  the  Rule 
should  include  protection  against  the 
unauthorized  use  of  a  consumer's 
telephone  to  call  pay-per-call  services. 
The  Commission  suggested,  for 
example,  requiring  either  an  access  code 
or  a  FIN  number  which  consumers  must 
dial  before  being  sble  to  access  pay-per> 
call  services.39'  Individual  providers 
can  require  such  a  PIN  number  to  access 
their  individual  programs.  However,  a 
large  number  of  commenters  stated  that 
a  system-wide  access  code  or  PIN 
number  is  currently  unavailable,  would 
be  extremely  costly  to  implement,  and 
would  stifle  the  growth  of  this  industry 
by  inhibiting  the  occasional  caller  from 
accessing  pay-per-call  servioes.3M  Based 
on  this  uniform  opposition,  the 
Commission  will  not  impose  such  a 
requirement  in  the  final  Rule. 

E.  Section  308.6:  Access  to  Information 

The  TDDRA  authorizes  the 
Commission  to  require  common  carriers 
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providing  telephone  services  to  pay-per- 
call  providers  to  make  the  following 
information  available  to  the 
Commission:  "Any  records  and 
financial  information  maintained  by 
such  carrier  relating  to  the  arrangements 
(other  than  for  the  provision  of  local 
exchange  service)  between  such  carrier 
and  any  provider  of  pay-per-oell 
services."  »•  Section  308.6  of  the  Rule 
incorporates  this  requirement  as  set 
forth  in  the  statute,  mo 

In  the  NPR.  the  Commission  asked 
whether  the  Rule  should  include  a  list 
of  the  types  of  records  that  common 
carriers  must  maintain  for  this  purpose, 
and,  if  so.  what  types  of  information 
should  be  included  in  the  list  and  how 
long  it  should  be  maintained.)" 
Comments  were  mixed  on  the 
recordkeeping  issue.  NTCA,  Bell 
Atlantic,  Ameritech,  MCI,  AT&T,  NAIS. 
and  Sprint  asserted  that  no  new 
recordkeeping  requirement  should  be 
imposed.Ms  As  noted  by  some  of  these 
commenters,  the  FCC  abtwdy  requires 
that  carriers  maintain  call  detail  records 
for  18  months.Ma  US  West  suggested 
that  the  FTC  not  list  required  records, 
but  give  examples  of  the  kind  of 
information  in  which  it  is  interested. sm 
On  the  other  hand,  NACAA,  NAAG, 
USPS,  and  Pilgrim  believed  the  FTC 
Rule  should  include  a  recordkeeping 
requirement.^*  NAAG  proposed  that 
common  carriers  be  required  to  compile 
records  regarding  the  number  of 
complaints  and  credits  issued  against 
pay-per-call  providers.  NACAA 
suggested  that  carriers  be  required  to 
maintain  records  of  arrangements  for 
pay-per-call  services  for  as  long  as  the 
applicable  statute  of  limitations. }«« 
NACAA  further  proposed  that  the  Rule 
require  these  records  be  made  available 
to  state  officials  who  will  share 
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enforcement  responsibility.  USPS  also 
advocated  that  the  Rule  allow  for  access 
to  records  by  other  Federal  and  state 
agencies  and  proposed  a  three-year 
recordkeeping  requirement. 

The  Commission  has  determined  not 
to  impose  a  specific  recordkeeping 
requirement  in  the  Rule.  Common 
carriers  are  already  subject  to 
recordkeeping  requirements  imposed  by 
the  FCC.  Discussion  at  the  public 
workshop  conference  showed,  in 
addition,  that  carriers  have 
recordkeeping  systems  in  place  that  in 
some  cases  may  exceed  Federal  legal 
requirements. 3«7  There  is  no  clear  basis, 
at  the  present  time,  to  warrant  a 
conclusion  that  existing  requirements 
and  recordkeeping  systems  maintained 
by  the  carriers  are  iiiadequate  for 
purposes  of  enforcement  of  this  Rule. 
Finally,  the  Commission  does  not 
believe  that  the  TDDRA  authorizes  it  to 
require  the  carriers  to  make  information 
available  to  other  law  enforcement 
agencies.  However,  the  Commission 
notes  that  its  Rules  of  Practice  make 
provision,  under  certain  circumstances, 
for  the  sharing  of  information  with  other 
Federal  and  state  law  enforcement 
agencies.3«« 

F.  Section  308.7:  Billing  and  Collection 
for  Pay-Per-Call  Services 

I.  Section  308.7(a):  Definitions 

The  proposed  rule  defined  the 
following  terms  to  apply  to  the  billing 
and  collection  of  pay-per-call  services: 
Billing  entity:  billing  error;  customer: 
preexisting  agreement;  providing 
carrier;  telephone-billed  purchase:  and 
vendor.3e»  The  final  Rule  changes  only 
the  definition  of  "providing  carrier." 

(a)  Section  308.7(a)(1):  Definition  of 
"Billing  Entity" 

NACAA  commented  that  the 
definition  of  "billing  entity"  should 
expressly  include  third-party  billers. 
The  NPR  did  in  fact  state  explicitly  that 
the  term  "billing  entity"  applies  to 
third-party  billers.a'o  The  Commission 
believes  that  by  expressly  stating  that 
the  term  applies  to  "any  person  who 
transmits  a  billing  statement  to  a 
customer  for  a  telephone-billed 
purchase  or  any  person  who  assumes 
responsibility  for  receiving  and 
responding  to  billing  error  complaints 
or  inquiries"  (emphasis  added),  the 
definition  is  sufficiently  broad  to  leave 
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no  doubt  that  it  applies  to  third-party 
billers.  Moreover,  as  stated  in  the  NPR. 
the  term  would  also  apply  to  any  person 
who  assumes  responsibilitv  for 
receiving  or  responding  to  billing  error 
complaints,  even  if  that  person  does  not 
send  billing  statements  to  customers.s'i 

(b)  Section  308.7(a)(2):  Definition  of 
"Billing  Error" 

"Billing  error"  is  defined  by  the 
TDDRA  to  encompass  a  number  of 
situations  that  result  in  the  reflection  of 
a  mistake  or  inaccuracy  on  a  billing 
statement  for  a  telephone-billed 
purchase  about  which  a  customer  might 
complain  or  seek  clarification."'  The 
billing  errors  described  in  the  Act 
closely  resemble  those  described  in  the 
Fair  Qedit  Billing  Act's  definition  of 
"billing  error."  3'3 

The  proposed  rule  expanded  upon  the 
Act's  definition  of  "billing  error"  in 
$  308.7(a)(2)(i).  by  including  in  the 
definition  of  billing  error  "a  reflection 
on  a  billing  statement  of  a  telephone- 
billed  purchase  that  was  not  made  by 
the  customer  nor  made  from  the 
telephone  of  the  customer  who  was 
billed  for  the  purchase"  (emphasis 
added).  The  Commission  sought 
comment  as  to  whether  this  definition 
should  be  changed  to  pennit  a  customer 
to  allege  as  a  "billing  error"  a  telephone- 
billed  purchase  made  by  someone  other 
than  the  customer  using  the  customer's 
telephone  without  permission,  i.e..  an 
"unauthorized  charge."  s^*  NACAA 
answered  in  the  affirmative, 
commenting  that  parents  must  be  able  to 
dispute  calls  made  by  children  without 
their  consent.37s  NAAG  agreed,  insisting 
that  the  billing  and  collection  procedure 
must  permit  customers  to  present  all 
claims  they  might  have.s'"  CA  remarked 
that  the  ri^t  to  challenge  unauthorized 
charges  is  accorded  to  consumers  under 
the  Fair  Credit  BilUng  Act  ("FCBA"); 
hence,  they  should  have  a  similar  right 
under  this  Rule.''' 


37a  15  U.S.C.  5724(2). 

37siSU.S.Cl66«(b). 

*7«  58  FR  at  13383  (quMtion  34). 

*nComiiMnt  40  (NACAA)  tt  12. 

"•Tr.  tllM. 

ST7  Comment  31  (CA)  at  11.  In  bet.  it  is  not  the 
FCBA  but  Regulatioa  Z.  the  imptHnenting 
regulation  of  the  Tnidi  in  Leading  Act  ("TILA") 
and  the  FCBA.  promulgated  by  ttw  Bowd  of 
Goveraors  of  tlM  Federal  Reterve  System,  which 
gives  consumers  diis  right  12  CFR  226.13(a)(1).  The 
credit  card  sitnatioa  is  dearly  distinguishable  from 
one  involving  a  pay-par<aU  service.  The  former 
involves  a  credit  card  and  a  credit  card  number  that 
can  be  lost  or  stolen.  Moreover,  the  cardholder's 
signature  is  generally  required,  which  would  allow 
for  subsequent  verification  of  the  cardholder's 
idenUty.  A  consumar's  telephone,  however,  is 
usually  only  acoassible  to  those  who  have  bean 
granted  access  to  the  consumer's  residence,  and  no 


Industry  members  generally  opposed 
the  idea,  taking  the  position  that  a 
customer  is  responsible  for  all  calls 
placed  from  the  customer's  telephone, 
regardless  of  whether  the  customer 
knew  of  or  approved  the  call.37a  Bell 
Atlantic  commented  that  tliis  has 
always  been  the  rule  in  the 
telecommunications  industry  and  that 
this  principle  has  been  affirmed  by  the 
courts.379  Sprint  observed  that  most 
common  carriers'  tariffs  hold  the 
customer  responsible  for  the  payment  of 
all  charges  for  telephone  service.soo  iQs] 
pointed  out  that  the  concern  about  calls 
made  by  minors  should  be  addressed  by 
the  TDDRA's  prohibition  on  pay-per- 
call  services  (other  than  bona  fide 
educational  services)  directed  to 
children  under  12  and  the  disclosures 
required  for  programs  directed  primarily 
to  persons  under  18.3at 

Several  commenters  supported 
continuance  of  the  ourent  industry 
practice,  which,  generally,  is  to  allow 
the  customer  a  one-time  credit  for  a  pay- 
per-call  charge  that  the  customer  claims 
he  or  she  did  not  make  or  authorize,  and 
then  to  hold  the  customer  responsible 
for  any  subsequent  unauthorized 
chaiges  or  to  impose  mandatoiy 
blocking.382 

None  of  the  comments  shed  any  light 
on  how  a  billing  entity  might  determine 
whether  a  customer  had  in  fact  made  or 
authorized  a  telephone-billed  purchase 
for  which  the  customer  denied  any 
responsibility.  MCI  remarked  that  there 
is  no  way  for  the  billing  entity  to  prove 
that  a  call  was  or  was  not  authorized; 
thus,  it  is  pointless  to  permit  the 
customer  to  assert  such  a  claim  as  a 
"billing  error"  when  the  billing  entity 
has  no  way  of  investigating  the  truth  of 
that  assertion.383  IC]N  commented  that 
the  inability  to  evaluate  such  claims 
might  cause  local  exchange  carriers  to 
give  the  customer  a  credit  anytime  such 
a  claim  was  raised,  forcing  the 
information  provider  to  bear  the  loss.3»< 
This  could  lead  to  consumer  abuse  of 
the  privilege. 


identification  code  peculiar  to  the  consumer  is 
needed  to  initiate  a  call  from  that  telephone.  Thus, 
the  Board  had  a  logical  reason  for  permitting 
consumers  to  allege  unauthorized  credit  card 
charges  as  "billing  errors,"  which  does  not  appear 
to  apply  to  pay-per-call  services. 

i^See.  e.g..  commenu  13  (NTCA)  at  4-5;  16 
(USTA)  at  15;  18  (Bell  Atlantic),  addendum  at  2- 
3:81  (Sprint)  at  11. 

''•Comment  18  (Bell  Adantic),  addendum  at  2- 
3. 

MO  Comment  81  (Sprint)  at  11. 

»"Tr.  at206. 

snCommenU  31  (CA)  at  11:  37  (PPI)  at  50;  38 
(CAPUC)  at  85-88:  Tr.  at  193-94. 198-98.  200,  203. 

sul>.  at203. 

sMTr.at20S. 


The  Commission  finds  these 
arguments  persuasive.  Furthermore, 
Congress  has  directed  the  Commission 
to  consider  the  extent  to  which  these 
regulations  should  diverge  from  the 
requirements  of  the  TILA  and  FCBA  to 
be  cost  effective  to  billing  entities,  as 
well  as  to  protect  consumers.3*8 
Therefore,  the  Commission  has  decided 
against  changing  the  definition  of 
"billing  error"  to  include  claims  of 
unauthorized  charges.  This  will  not 
preclude  billing  entities  from 
continuing  to  grant  customers  a  one- 
time forgiveness  of  such  charges,  nor 
will  it  preclude  them  from  investigating 
these  claims.  They  will  not,  however, 
have  to  follow  the  billing  review 
procediues  prescribed  by  the  Rule  in 
doing  so. 

AT&T  commented  that  the  definition 
of  "billing  error"  is  overbroad  to  the 
extent  it  includes  "a  telephone-billed 
purchase  for  which  the  customer 
requests  additional  clarification, 
including  documentary  evidence 
thereof,"  S  308.7(a)(2)(ii).  It  expressed 
concern  that  to  include  such  requests  in 
the  definition  might  trigger  unnecessary 
notification  requirements  when  the 
customer  is  merely  seeking  clarification 
and  not  actually  disputing  the  charge.sae 

This  provision  is  mandated  by  the 
Act,  3«7  which  directs  the  Commission 
to  promulgate  rules  under  this  section 
substantially  similar  to  the  requirements 
imposed  under  the  TILA  and  the 
FCBA.3M  The  Official  Staff  Commentary 
on  Regulation  Z  sae  clarifies  that  a 
request  for  documentation,  such  as  for 
receipts  or  sales  slips,  unaccompanied 
by  an  allegation  of  error  or  a  request  for 
additional  clarification,  does  not  trigger 
the  error-resolution  procedures  of  the 
FCBA.380  Furthermore,  a  request  for 
additional  clarification  need  not  trigger 
the  notification  requirements  under  this 
Rule  if  the  customer,  after  initially 
inquiring  about  a  telephone-billed 
purchase,  agrees  that  the  billing 
statement  was  correct  or  agrees  to 
withdraw  voluntarily  the  billing  error 
notice.3«» 

Several  commenters  recommended 
that  the  definition  of  "billing  error"  be 
expanded  to  include  specifically  the 
following;  (1)  Charges  for  calls  in  which 
the  vendor  failed  to  comply  with  any  of 
the  advertising  or  pay-per-call  standards 
of  this  Rule;  and  (2)  charges  for  calls 
involving  any  unfair,  misleading,  or 


M»15U.S.C5721(dXlO). 
"•Comment  62  (ATST)  at  5. 
"'  15  use  5724(2)(B). 
SM 15  U.S.C  5721(a)(2). 
SM 12  CFR  part  226,  Supplement  L 
MO  12  CFR  pan  226,  Supplement  I,  Comment 
22e.13(aX6M- 
s*i  Section  308.7(e)  of  the  Ruia. 
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deceptive  acts  or  piactioae  under 
Fedeal  or  state  hw.sM  NARUC  and 
NAAG  maintain  that  thia  ejqpensioo  of 
the  definition  is  neceaaary  to  ensure 
continuance  of  the  gmeral  practices 
currently  followed  by  moet  local 
telmhone  companies  and  inter- 
extaanga  carriers  for  humiling  p«y.per- 
oall  billing  diq)utes.3« 

Industry  membeis  objactBd  to  an 
allegatiaB  of  a  law  violtUion  being 
considered  a  "billing  error."  contending 
that  it  would  place  an  unieesonabie 
edministrative  burden  on  billing  entities 
if  they  bad  to  follow  the  billing  review 
procediires  set  forth  is  the  Rule  every 
time  a  customer  lodged  such  s  claim.iM 
Moreover,  they  eigued,  it  would  farce 
billing  entities  to  become  policemen, 
eesentially  p«irforming  the  ta&k  of  the 
reguletory  enforcement  ai^ncies,  a 
function  that  they  are  not  equipped  to 
perfonn.Ma  nSC  remarked  that  such  e 
provision  would  suggest  to  consumers 
that  they  can  be  the  initial  arbiter  of 
what  is  ftilse  or  deceptive  or 
misleeding.3M 

The  Commission  interprets 
$  308.7(a)(2)(iii)  of  the  Rule  to  include 
as  a  "billing  error"  any  allegation  by  a 
customer  that  representations  made  by  a 
vendor  or  an  agant  of  the  vmndor, 
whether  through  advertising  or 
othnwise.  wwe  inconsistent  with  the 
product  or  service  delivered  to  the 
customer  or  what  the  customer  expected 
to  receive.  However,  the  Commission 
declines  to  expand  the  definition  to 
apoly  axpressiv  to  any  violation  of  this 
Rum.  or  any  other  state  or  Fedaral  law 
or  regulation.  To  expand  the  definition 
in  this  manner  could  be  quite 
bunlensome,  requiring  billing  entities  to 
evahiata  other  Federal  or  state  laws  and 
regulations  about  which  they  may  have 
no  knowledge. 

The  Coounissirai  also  seeks  to  clarify 
that  s  subjective  claim  of  dissstisfsction 
with  the  quality  or  value  of  e  product 
or  service  received  la  not  a  "billing 
OTTor"  under  §  308.7(a)(2).  However,  an 
ol^ective  assertion  by  the  customer  thet 
the  quelity  ot  value  of  the  product  or 
service  received  wss  lees  than  or 
substantialfy  diflerent  from  that 
repreeeuted  by  the  provider  might 
constituto  a  "billing  wror"  under 
9308.7(eN2)(iii)  ea  a  telephone-billed 
purchaaa  "not  provided  to  the  customer 
in  accordance  with  the  stated  terms  of 
the  transacticm." 


1 10  (NARUg  il  7;  <•  (NACAA)  tf 
13:«2(NAAG)Mia-Mw 

M*  ChumMs  10  (NASUg  al  7: 4a  (NAAC) « la. 
•M-iy.MMSclTS. 

»»'I>.atl77. 
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Finally,  the  propoeed  rule  added  a 
section  to  the  TDDRA  definition  ol 
"billing  error."  §  308.7(eM2)(viii).  In  this 
section,  a  hilling  error  is  defined  to 
include  the  fsilure  to  display  charges  for 
a  telephoie-billed  purchase  on  e  billing 
stetement  in  the  manner  preacribed  by 
§  308.5(j)  of  the  Rule.  i.e..  by  segregating 
them  from  othw  telephone  charges  and 
specifying  the  type  of  service,  the 
amount  of  the  charge,  and  the  dete, 
time,  and,  for  calls  billed  on  a  time- 
sensitive  besis,  duration  of  the  calL  This 
section  is  included  in  the  final  Rule  es 
proposed. 

(c)  Section  308.7(a)(3):  Definition  of 
"Customer" 

In  the  proposed  rule,  the  Commission 
broedened  the  TDDRA 's  definition  of 
"customer"  ^mr  to  cover  any  person  who 
is  billed  for  s  telephone-billed  purchese, 
whether  or  not  that  person  placed  the 
cell  or  received  the  goods  or  services  in 

auestion.  This  would  give  these  pwsons 
le  billing  wror  rights  accorded  to  other 
"customers"  under  the  statute.  The 
Commission  has  decided  to  edopt  this 
definition  as  proposed. 

(d)  Section  308.7(a)(4):  Definition  of 
"Preexisting  Agreement" 

The  Commission  sought  comment  as 
to  whether  the  term  "preexisting 
agreement."  as  used  in  section  304(1)(A) 
of  the  TDDRA3M  should  have  the  same 
meaning  as  "presubscription  or 
comperable  arrangement."  defined  in 
§  308.2(e)  of  the  proposed  rule.3M  PPI 
commented  that  a  reasonable  person 
would  understand  the  two  terms  to  have 
the  same  meaning.4oa  MQ  replied  that 
the  two  terms  sppear  to  be  UMd 
interchangeebly  in  the  Act.  and  that 
there  is  nothing  in  the  Act  that  would 
require  these  terms  to  have  different 
meanings.  To  avoid  the  confusion  that 
could  arise  if  the  terms  were  given 
different  meanings.  MQ  urged  the 
Commission  to  find  that  the  term 
"preexisting  agreement"  means 
"presubscription  or  comparable 
arrangement,"  as  defined  by  the  FCC^i 

The  Commission  agrees  that  the  terms 
"preexisting  agreement '  and 
"presiibscription  or  comparable 
arrangement."  ea  used  in  the  TIHHIA. 
are  synonymous  and,  thus,  has  tied  the 
definition  of  the  former  term  to  the 
letter.  As  explained  in  pert  n.A.3,  supra. 
the  definition  of  "presubscription  or 
comperable  arrangement."  in  §  308.2(e) 


>wiSU.S.CS724(e). 

M>1SU.SX:.S7M(1KA). 

MUFRallSSaS 

t  37 (PPI) also. 

l33(MCI)alS-3. 


S3). 


of  thia  Rule,  is  identical  to  the  FOC's 
definitiim  of  that  term. 

(e)  Section  308.7(a)(5):  Definition  of 
"Providing  Carrier" 

The  proposed  rule  defined  a 
"providing  carrier"  es  "s  local  exdiange 
or  interexchange  common  carrier 

[)roviding  telephone  services  (other  than 
ocal  exchange  services)  to  a  vendor  for 
a  telephone-billed  purchase  that  is  the 
subject  of  a  bi7/jng  error.  "«»  (Emphasis 
added).  PPI  commented  that  by 
changing  the  term  "billing  error 
complaint"  (the  term  used  in  the  Act's 
definition)  to  "billing  error."  the 
Conunission  made  "a  slight  and  subtle 
difference,  but  one  which  could  be 
interpreted  to  assume  each  complaint  is 
correct."«o3  The  proposed  rule  used  the 
broader  term  "billing  error"  rather  than 
"billing  error  complaint"  to  clarify  that 
a  "billing  error"  need  not  involve  a 
"complaint,"  i.e.,  an  expression  of 
customer  dissatisfiaction.  An  inquiry  by 
the  customer  may  also  be  a  "billing 
error"  (e.g.,  a  customer  request  for 
additional  clarification  regarding  a  pay- 
per-call  charge  appearing  on  the 
customer's  billing  statement).*^ 

Nonetheless,  to  avoid  possible 
confusion,  the  Commission  has  decided 
to  change  the  definition  of  "providing 
carrier"  to  refer  instead  to  "a  telephone- 
billed  purchase  that  is  the  subject  of  a 
billing  error  complaint  or  inquiry."  This 
also  is  consistent  with  the  use  of  the 
phrase  "billing  error  complaints  or 
inquiries"  in  the  definition  of  "billing 
enUty,"§  308.7(a)(1). 

(0  Section  308.7(e)(6):  Definition  of 
'Telephone— Billed  Purchase" 

The  term  "telephone-billed  purchase" 
is  defined  in  the  final  Rule  aa  it  is  in  the 
TDDRA.44»  It  applies  to  any  purchase 
involving  the  use  of  a  telephone  that  is 
consummated  solely  as  a  result  of  the 
completion  of  the  call  or  the  subsequent 
entry  of  a  number  or  access  code  using 
a  rotary  or  touch  tone  telephone,  or  by 
comparable  action.  The  term  does  not 
spply  to  any  purchase  by  a  caller 
pursuant  to  a  preexisting  agreement 
(such  as  presubscription)  with  the 
vendor,  nor  to  any  service  that  the  FCC 
determines  by  rule  is  closely  related  to 
the  provision  of  telephone  service  and 
is  subject  to  billing  dispute  resolution 
procedures  requirvd  by  Federal  or  state 
law.  Also  exempt  are  sales  transactions 
that  are  otherwise  subject  to  billing 
dispute  resolution  procedures  required 


4«SaFRatl33S8. 

lil37(PPl)al22. 

9Mriaiof|300.7(aNXKiO. 
«»isu.sx:s7a«(i). 
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by  Federal  law  (e.g..  credit  card 
purchases  under  the  FCBA). 

(g)  Section  308.7(a)(7):  Definition  of 
"Vendor" 

"Vendor"  is  defined  as  it  is  in  the 
TDDRA.4M  The  term  appUes  to  the 
person  who  sells  the  goods  or  services 
that  are  the  subject  of  the  telephone/ 
billed  purchase. 

2.  Section  308.7(b):  Initiation  of  Billing 
Review 

Section  308.7(b)  describes  how  a 
customer  shall  initiate  a  billing  review 
of  a  telephone-billed  purchase.  In 
general,  a  customer  must  provide  the 
billing  entity  with  notice  of  a  billing 
error  within  60  days  after  the  billing 
entity  sends  the  customer  the  billing 
statement  on  which  the  questioned 
cheirge  first  appears.^o'  Comments 
submitted  by  NACAA.  NAAG  and 
Sprint  suggest  that  there  are  certain 
situations  in  which  a  customer  might 
need  more  than  60  days  to  assert  a 
billing  error  claim.  NACAA  commented 
that  because  some  goods  or  services  are 
not  provided  immediately  when  calls 
are  made  (such  as  prizes  and  vouchers 
for  future  travel),  it  sometimes  is  not 
apparent  to  the  customer  that  there  is  a 
problem  until  after  60  days  have 
elapsed.«»  NAAG  recommended  that 
the  time  frame  in  which  to  initiate  a 
billing  review  be  expanded  to  90  days, 
and  that  the  Rule' clarify  that  "if  a 
'service'  includes  the  subsequent 
delivery  of  a  prize,  award  or  other 
product,  that  a  consumer  has  90  days  to 
complain  from  the  date  that  the  goods 
or  services  arrive  or  are  supposed  to 
arrive."  40" 

Sprint  stated  that  situations  in  which 
the  customer  might  need  more  than  60 
days  are  rare.  However,  it  commented 
that  a  longer  period  of  time  might  be 
justified  where  customers  can  prove 
they  were  told  by  the  vendor  to  allow 
more  than  60  days  for  delivery  of  the 
specific  goods  or  services.*!" 

The  Commission  believes  the 
situations  dted  by  NACAA,  NAAG  and 
Sprint  are  covered  by  the  Rule.*" 
Where  the  customer's  "billing  error" 


*»  IS  U.S.C  5724(5). 

«<vTh«  eo^day  Umllation  to  initiate  a  billing 
raview  ahail  have  no  effect  on  the  time  in  which 
a  penon  may  file  a  complaint  with  the  FCC  against 
caiTian  for  die  raoovcfy  of  damages  or  overcharges 
under  the  Fadaral  Communications  Act.  47  U.S.C 
415. 

Ma  Comment  40  (NACAA)  at  13. 

4o*Comment  42  O^AAG)  at  30-31. 

4ioCommant  81  (Sprint)  at  14. 

411  This  tasna  wm  ■ddtasasd  in  footnola  2  of  the 
propoaad  tula.  S8  FRat  1338S.  To  amphasize  the 
point.  The  CommiasioB  has  incorporated  that 
footnote  into  the  body  of  the  text  of  S  30a.7(b)  of 
the  final  Ruk. 


involves  a  charge  billed  by  a  pay-per- 
call  service  for  goods  or  services  that 
were  delivered  after  the  customers 
received  the  billing  statement,  the  60- 
day  notification  period  does  not  begin  to 
run  imtil  the  gooids  or  services  are 
delivered.  This  includes  any  gift  or 
award  that  was  promised  to  the 
customer  for  entering  into  the 
transaction.  If  the  complete  goods  or 
services  bargained  for  are  never 
delivered,  the  60-day  period  begins  to 
run  on  the  date  the  customer  was  told 
or  led  to  believe  the  goods  or  services 
were  to  be  delivered,  if  that  date  is  later 
than  the  date  the  billing  statement  was 
transmitted  to  the  customer.  In  either 
case,  the  customer  would  have  at  least 
60  days  &t>m  the  date  the  customer  was 
on  notice  of  the  problem  in  which  to 
assert  the  billing  error. 

The  Rule  does  not  require  a  customer 
to  give  written  notice  to  initiate  a  billing 
review.  The  NPR  solicited  comment  as 
to  whether  written  notification  should 
be  required.412  The  majority  of 
commenters  were  not  in  favor  of  such  a 
requirement,  stating  that  consumers 
should  have  the  option  to  call  or 
write.<i3  NCL's  comment  was 
repres^tative  of  this  group,  contending 
that  to  require  written  notification 
would  be  unnecessarily  restrictive,  as 
most  telephone  subscribers  are 
accustomed  to  dealing  with  their 
telephone  companies  over  the  phone.^^* 
PPI  suggested  that  the  administrative 
cost  attendant  to  requiring  written 
notification  would  outweigh  any 
possible  benefits.«is 

The  telephone  companies  were  the 
most  adamant  in  their  opposition  to 
requiring  written  notification.*'"  USTA 
commented  that  the  current  procedures 
used  by  most  local  telephone  companies 
do  not  require  their  cusJoraers  to  reduce 
billing  complaints  to  writing.  As  a 
result,  consumers  are  able  to  receive 
prompt  responses  to  their  complaints  or 
inquiries.  USTA  maintained  that  these 
procedures  have  been  shown  to  work 
and,  thus,  should  be  allowed  to 
continue.**' 

A  number  of  information  providers 
supported  requiring  customers  to 
submit  written  notification.  Fun  Lines 
expressed  concern  that  the  proposed 
billing  error  resolution  procedures 
would  serve  as  an  incentive  to  billing 
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entities  to  credit  customers'  accounts  for 
disputed  amounts  and  charge  the 
amounts  back  to  the  vendors,  which 
would  then  foster  consumer  abuse  of  the 
dispute  resolution  procedures.  To 
dissuade  such  abuse,  Fvm  Lines 
proposed  that  written  notice  be  required 
to  initiate  a  billing  review.^i*  Another 
organization  of  information  provider*, 
Aff,  commented  that  written  notice  of 
a  billing  error  should  be  required  "for 
clarity  of  record-keeping.  "*»• 

Two  commenters  offwed  proposals 
where  the  written  notice  requirement 
would  be  triggered  only  if  the  biUing 
error  dispute  exceeded  a  defined 
threshold.  ICN  observed  that  requiring 
written  notice  to  initiate  a  billing  review 
might  be  warranted  where  the  disputed 
charge  exceeds  a  certain  dollar  amount, 
such  as  $75.«>o  VRS,  a  third-party  biller, 
proposed  a  two-stage  error  resolution 
process:  in  the  initial  stage,  oral  notice 
would  be  sufficient  to  assert  a  billing 
error:  if  the  initial  call  did  not  result  in 
resolution  of  the  dispute,  the  customer 
would  then  have  to  submit  written 
notification  to  continue  the  dispute 
resolution  process.*" 

Because  of  the  breadth  of  the 
opposition  to  requiring  written  notice 
and  the  value  to  consumers  in  being 
able  to  communicate  billing  error 
complaints  and  inquiries  quickly  and 
easily,  the  (Commission  has  decided 
against  requiring  written  notice  to 
initiate  a  billing  review.  Thus,  the  final 
Rule  permits  billing  entities  to  decide 
for  themselves  whether  to  require 
written  notice. 

3.  Section  308.7(c):  Disclosure  of  the 
Method  of  Providing  Notice 

Section  308.7(c)  remains  unchanged. 
It  requires  the  billing  entity  to  disclose 
on  or  with  each  biUing  statement  the 
method,  or  methods  (e.g.,  by  letter  or  by 
telephone),  by  which  the  customer  may 

grovide  notice  of  a  billing  error.  If  the 
illing  entity  allows  oral  notice  to  be 
given,  it  must  disclose  the  presumption 
that  applies  if  a  dispute  arises 
concerning  the  sufficiency  of  the 
customer's  oral  communication  to 
initiate  a  billing  review. 

4.  Section  308.7(d):  Response  to 
Customer  Notice 

Section  308.7(d)  explains  the 
procedure  a  billing  entity  must  follow  to 
re^ond  to  a  customer's  billing  error 
notice.  The  proposed  rule,  §  308.7(d)(1), 
required  the  billing  entity  to 
acknowledge  the  customer's  notice  in 
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A  numlMr  of  commantsn  axptaaaed 
onpositian  to  laquiring  writlon 
■ckao«rladgaaMnL«M  MO.  AT&T  and 
USTAcammeotod  that  tha 
talsooouminications  industry  is 
accustooMd  to  rasponding  to  customan 
tekphanically  ana  is  not  aquippod  to 
bandia  larga  amotuts  of  %vntten 
oommuniotiona.  Thay  voicad  support 
for  panaitting  tha  industry  to  maintain 
the  status  quo.*^  Whila  obiacting  to 
requiring  writtan  acknawladgsmeat. 
Sprint  notad  that  "tha  customer  will 
reoaiva  «rrittsn  notification  through  his 
or  bar  ragularly  raodarad  billii^ 
statanaBts."  «M  bidaad.  ooa  loason  tha 
Coounission  views  tha  writtan 
admowladgamant  rsouiramaDt  m  not 
being  burdensome  to  billing  antities  is 
because  it  msy  be satisfiedby  s  notation 
on  tha  customer's  billing  statement  (e.g., 
"Your  dispute  is  acknowledgsd.'*). 

One  oommantOT.  ATftT  pn^Msed  that 
billing  antities  be  given  45  cbys  in 
which  to  acknowledgs  a  customer's 
billing  snor  notice.  ATftT  explained 
that  in  instanoea  whsra  its  customers 
call  the  local  ""**"gt  carrier  ("LEC") 
for  a  bUling  adiustmant.  the  LEC  must 
relay  the  customer  dispute  to  ATkT 
before  it  can  begin  to  inveetig^te. 
According  to  AT*T,  this  b  done  by 
memorandum,  which  ATkT  often 
raoaives  as  much  ee  two  weeks  aftar  the 
customer  has  notified  the  LEC  of  the 
billing  dispute.  Thus,  ATftT  claims  it 
would  not,  in  many  instances,  be  able 
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ATfcT  daaorfbad.  Section 
308.7(o)  of  the  Rule,  discusaad  below  in 
greater  detail,  will  laqulTB  •  LBC  in  the 
sitnatian  ATftT  described  to  either  (1) 
Promptly  provide  the  customer  with  the 
name,  adifaeaa.  and  talaphooe  number  of 
the  billing  entity  raapottsibie  for 
receiving  and  laqModing  to  customer 
bUling  amr  notioea:  or  (2)  ral^  the 
cuatoBBsr's  billing  SRor  Botke  to  the 
responsible  billing  SDtity  within  IS  days 
after  receiving  it.  Moraovar,  the  3(Hiay 
time  freme  for  acknowladgLog  the 
cnstOBMr's  notice  vrould  not  begin  in 
such  situations  until  the  rasponsible 
billing  entity  actually  received  the 
notice.  Thus,  ATftT  and  similarly- 
situated  OCCs  would  hsve  aa  mtich  time 
to  reaohre  customer's  billing  error 
disputes  as  other  billing  entities. 

Nevertheleaa.  the  Commission  seeks 
to  svoid  imposing  additional  paperwork 
requirementa  on  billing  antities  where 
possible.  For  this  reason,  the  final  Rule 
affords  billing  antitiea  40  daya  in  whidi 
to  provide  writtan  acknowledgement  of 
a  customer's  billing  smir  notice.  The 
CoBunission  hes  determined  that  the 
additional  10  days  «rill  give  the  billing 
entity,  in  ahnoat  all  instances,  sufficient 
time  to  send  the  written 
acknowladgemoit  on  or  with  the 
customer's  next  regulsriy  scheduled 
billing  statement  and,  thus,  avoid  the 
aomensa  of  a  seperate  mailing  for  the 
acknowledgamanL 

Under  S  308.7(dM2)  of  the  Rule,  the 
billing  entity  may  resolve  its  dispute 
with  the  customer  in  one  of  two  wsys: 
(1)  It  may  simply  credit  tha  custtHner's 
account  in  the  amount  di^)uted  without 
conducting  further  investigation:  or  (2) 
it  may  elect  to  investigate  the  matter 
and,  based  on  the  results  of  its 
investigation,  make  any  appropriate 
adjustmente  in  the  customer's  account 
If  the  billing  entity  opte  to  credit  the 
customer's  account  without 
investigation,  and  a  providing  carrier  or 
vendor  are  also  partiaa  to  the 
transaction,  the  billing  entity  must  tell 
the  customer  that  ite  crediting  of  the 
customer's  eccount  may  lasalt  in  efiorts 
by  the  vendor,  ite  agent,  or  the 
providing  carrier  (whichevOT  applies)  to 
collect  the  disputed  charge.  This 
disclosure  is  not  required,  however,  if 
the  vendor,  ite  agent,  or  tha  providing 
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carrier  wrill  not  attempt  to  collect  the 
disputed  charge.  The  burden  ia  on  the 
bilfing  entity  to  enaure  aithtf  that  this 
disclosure  Is  given  or  no  secondary 
collection  el^te  are  undertaken. 

SectioB  30e.7(dX2Ni)  of  the  proposed 
rule  would  hava  raqi^red  the  billing 
entity  to  provide  ttie  customer  with  the 
name.  BMiUng  addraas,  and  business 
telephone  number  of  the  other  parties  to 
tha  transactioa.«M  Several  commeoters 
objected  to  this  requirement.  Nynex  and 
Bell  Atlantic  steted  that  the  LECs  do  not 
have  this  information  for  vendors 
because  the  LECs  have  no  diiect 
relationship  with  vendor8.«3i  They  have 
onhr  the  program  name  of  the  pay-per- 
call  service,  which  is  suppliedby  the 
IXC«3a  Bell  AtUmtic  commented  that  it 
would  be  a  significant  burden  to  heve  to 
distribute  iiste  to  ite  5,000  service 
representatives  showing  iba  vend<xs  for 
thousands  of  pay-per-call  telephone 
numbers  and,  furtnermore,  these  Iiste 
would  change  daily  as  carriers  assigned 
numbers  to  new  providers  or  reassigned 
numbers  from  one  provider  to 
8nother.«3s  ATftT  recommended  that 
the  rule  be  modified  to  require  that 
billing  entities  provide  this  information 
only  upon  customer  request.«M 

fai  rcnponse  to  these  concerns,  the 
Commission  has  modified 
§  308.7(dX2Ni)  of  the  final  Rule  to 
permit  the  billing  mtity  the  option  of 
providing  the  customer  with  identi^g 
information  about  the  providing  carrier 
and  vendor,  as  applicable,  or  providing 
the  customer  writh  a  local  or  toll-free 
telephone  number  where  the  customer 
can  obtain  the  information  directly.  This 
information  need  only  be  disclosed  if 
the  billing  entity's  crediting  of  the 
customer's  account  will  result  in  an 
attempt  by  the  vendor  or  providing 
csrrier  to  collect  the  disputed  chaige. 

Under  $  308.7(d){2)(ii).  if  the  bilUng 
entity  decides  to  investigate  a  billing 
error  dispute,  it  must  contact  any  parties 
whose  input  is  needed  to  reasonably 
determine  whether  a  billing  error 
occurred  as  aUeged  by  the  customer.  If 
the  resufts  of  the  inveati^tion  lead  it  to 
conclude  that  a  billing  error  occurred  as 
aUeged,  it  must  credit  the  customer's 
account  for  any  disputed  amount  If  the 
billing  entity  determines  as  a  result  of 
the  investigation  that  no  billing  anor 
oocurrad.  or  that  a  difierent  biUing  error 
occurred  from  that  asserted  by  the 
customOT,  the  billing  entity  must 
explain  to  tha  cust<mMr  the  reasons  for 
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that  dctannuMlion  and  maks  an; 
approprMa  adjuateeBts  to  tha 
customar'a  accsuot.  Tlw  biUiag  endljr 
naod  only  pcovida  the  cuatomer  with  a 
written  axplanation.  inchickng  copiaa  of 
supporting  documants,  if  the  riiHiaw 
requests  it 

Sectiaa  306.7CdH3)  roquiras  a  billing 
entity  to  complate  the  stapa  required  by 
§  30&7(d)(2)  within  two  compete 
billing  cycles  afW  receiving  tha 
customer's  billing  error  notice,  which  in 
no  event  may  be  more  than  90  days.  If 
a  billing  entity  were  to  comply  with 
§  308.7(dM2)(i)— I.e..  to  correct  tha 
customer's  bill  and  credit  his  account — 
within  40  days  after  receiTing  tha 
customer's  billing  error  notice,  no 
written  communication  of  any  kind 
would  n^ed  to  be  provided  to  the 
customer.  This  provision  was  received 
favorably  by  tha  telephone 
companies ,«3s  while  the  information 
providers  expressed  concern  that  it 
might  ancoarage  t^ie  telephone 
companies  to  credit  customers'  accounts 
for  disputed  amounts  that  might  very 
well  be  legitimate  charge8.«3«  The 
Commission  believes  that  the  billing 
review  orocedures  of  §  308.7(d)  strike  a 
reasonable  balance  ammig  the 
consumer's  interest  in  having  billing 
errors  resolved  quickly  and  efficiently, 
the  billing  entity's  interest  in  being  able 
to  operate  free  of  undue  administrative 
burdens,  and  tha  information  providior's 
interest  in  receiving  fair  compensation 
for  pay-perKxll  services  provided  to  tte 
public. 

Section  308.7(dK3)(i)  provides  that  if 
n  billing  entity  determines  that  any 
disputed  amount  is  in  error,  it  must 
notify  the  providing  carrier  and  vendor 
of  its  disposition  of  the  bilHng  error  and 
the  reasons  for  its  action.  Under 
§  308.7(dX3)(ii>.  if  the  billing  enUty 
determines  that  any  fiortion  of  the 
disputed  amount  should  be  sustained,  it 
must  promptly  notify  the  customer  in 
writing  of  the  time  when  payment  of 
that  amount  is  doe. 

The  proposed  rule  would  have 
required  the  billing  entity  to  give  the 
customer  at  least  20  days  from  the  date 
of  notice  to  pay  this  sustained 
amoimt.^3'^  A  number  of  commenters 
opposed  the  20-day  requirement  as 
unreasonable  and  unnecessary.*^ 
USTA  commented  that  tf»e  LECs  should 
be  permitted  to  include  disputed 
amounts  determined  not  to  be  in  error 
in  their  next  bill  cycle  for  payment 
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writhin  tW  normal  tinie  set  by  state 
■B"****""-  >k  stated  that  the  "time 
provided  l^spedlic  state  regulation  for 
talapbone  bill  payment  is  liluly  to  be 
rsaaoMbte,  md  is  hlcely  to  have  been 
subiact  to  a  preexisting  determination 
generally  to  the  effect  that  the  period  set 
would  not  impose  harsh  conditions  on 
the  aulomer. "  «3«  In  response  to  these 
comments,  the  Commission  has 
modified  S308.7(d)(3)(ii)  of  die  final 
Rule  to  permit  the  billing  entity  to 
raquira  payment  of  disputed  amounts 
determined  not  to  be  in  error  within  the 
nwaber  of  days  the  customer  is 
ordinarily  allowed  by  custom,  contract, 
or  state  law  to  pay  undisputed  amounts, 
but  in  no  case  less  than  10  days. 

Utader  §308.7(dM3){ii),  the  billing 
entity  also  roust  notify  the  customer  in 
writiag  that  failive  to  pay  the  disputed 
auKMBt  determined  not  to  be  in  error 
ra^  be  refKxIed  to  a  credit  reporting 
agency,  or  may  subject  the  customer  to 
cottaction  action.  This  section  of  the 
final  Rule  has  been  changed  to  state  that 
if  theie  is  no  possibility  that  either  event 
%vill  occur,  the  notice  need  not,  and 
indeed  should  not,  be  sent.  For 
example,  if  a  third-party  biller  does  not 
report  datinquant  customers  to  credit 
reporting  agencies  and  takes  no  action 
to  collect  unpaid  pay-per-calt  chaiiges 
and,  by  contract  or  for  policy  reasons, 
forbids  its  clients  to  undertake  such 
actions,  no  such  notice  should  be  sent 
to  the  customer.  If  only  one  of  the 
events  was  operational  (e.g..  the  third- 
party  biller  does  not  report  to  credit 
reporting  agencies  but  does  undertake 
collection  activity),  the  notice  should 
mention  only  the  possibility  of  that 
particular  event  occurrmg. 

5.  Section  308.7(e):  Witbdsawd  of 
Billing  Error  Notice 

Under  §  308.7(e)  of  the  proposed  rule, 
a  billing  entity  wonild  not  have  had  to 
proceed  with  the  billing  review 

Erocedures  if  the  customer  agreed, 
efore  the  notification  requirements  of 
§  308.7(d)  were  triggered,  that  the  billing 
statement  was  correct.***  AT«T 
observed  that  customers  may  not  always 
be  willing  to  expressly  admit  that  no 
billing  error  occurred,  even  when  they 
have  indicated  they  no  longer  intend  to 
pursue  a  billing  dispute.^^i  The  final 
Rule  addresses  this  problem  by 
permitticg  the  billing  entity  to  dispense 
with  the  billing  review  if  the  customer 
agrees  that  the  billing  statement  was 
correct  or  if  the  customer  agrees  to 
withdraw  voluntarily  the  billing  error 
notice.  This  may  be  achieved  by  the 
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cuotonier's  dear  affirmation  that  he  oc 
she  does  not  wiah  the  billing  entity  to 
pursue  frirther  invaatigation  of  the 
dispute. 

6.  Section  30».7(fl:  Limitation  on 
Responsibility  for  BOiii^  Error 

Section  308.7ff)  Kmits  the  billing 
entity's  ebligatioo  to  respond  to  a 
customer's  billing  error  complaint  to  the 
procedures  set  forth  in  §  308.7(d).  Once 
the  bifling  entity  follows  the  prescribed 
procedures,  it  will  not  hax-e  to  continue 
to  respond  in  the  same  manner  to 
subsequent  assertions  by  the  customer 
of  the  same  billing  error.  The 
Comniiasion  b  adopting  this  section  as 
proposed. 

7.  Sectitm  3M.7(g}:  Cmskaner's  B^  to 
Withhold  Disputed  Amount;  Limitation 
OH  CoUectiom  Action 

Section  3(M.7(g)  sets  forth  the 
customer's  right  to  withhold  payment  of 
my  disputed  amount  after  having 
provided  notice  ef  a  bilhng  error.  No 
one  may  try  to  collect  this  amount  from 
the  customer  until  the  billing  entity  hat 
completed  its  billing  review  and  given 
the  customer  as  mo^  time  to  make 
payment  as  the  billing  entity  ordinarily 
affords  for  emdisputed  charges.  The 
billing  entity  may  conbnue  to  display 
the  disputed  charge  on  the  customer'a 
billing  statement  during  the  bilKng 
review,  so  long  as  the  statement 
discloses  that  payment  of  the  disputed 
amount  is  not  required.  There  is  no 
restriction  on  the  billing  entity's  righft  to 
collect  any  undisputed  chargaa  on  tha 
customer's  bill.  The  Commission  is 
adoptiag  this  section  as  proposed. 

8.  Section  30e.7ih):  Prohibitioa  on 
Charges 

Section  308.7(h)  of  the  proposed  rule 
provided  that  if  a  billing  error  is 
determined  to  have  ocxiirred.  whether 
as  alleged  by  the  custom^'r  or  in  a 
different  amount  or  manner,  no  charge 
may  be  imposed  on  the  customer  related 
to  the  billing  review.  Tne  proposed  rule 
also  provided  that  if  it  is  determined 
that  no  billing  error  occurred,  any 
charges  imposed  on  the  customer  must 
be  reesonable  and  no<  have  the  effect  of 
discouraging  customers  from  asserting 
their  biliing  error  righfs  The 
Commission  solicited  comment  on 
whether  there  should  ha  an  absolute 
prohibition  on  charging  for  billing  error 
invftstigations.442 

The  Commission  received  one 
comment  in  favor  of  pjermitling  billing 
entities  to  charge  for  billing  error 
investigation.  AIP  commented  that  it 
should  be  permissible  for  a  billing  entity 


*«>  58  FR  at  13384  (quMtkn  36). 


42396       FMknl  K«giatar  /  Vol  58.  No.  151  /  Monday,  August  9,  1993  /  Rules  and  Regulations 


to  impoM  •  reaaonable  charge  "unlets 
the  error  ultimately  found  is  a  'material' 
emx."  ***  One  commenter  suggested 
that  the  Rule  should  be  silent  on  the 
issue.«««  Several  commenters  were 
adamantly  opposed  to  allowing  billing 
entities  to  impoae  any  chane  for  a 
billing  review.  NACAA  and  NAAG 
contmided  that  allowing  any  charges  for 
conducting  a  billing  review  would  only 
discourage  consumers  from  exercising 
their  rights.««>  VRS  agreed  and  observed 
that  vendors  could  recoup  their 
investigation  costs  through  sdjustments 
to  their  overall  pricing  structure.Ms  NCL 
stated  that  unless  there  is  an  absolute 
prohibition  on  such  charges,  billing 
entities  are  likely  to  abuse  the  privilege 
and  coerce  customers  into  accepting 
inaccurate  or  excessive  charges  for  pay- 
per-call  services.**?  At  the  public 
workshop  conference,  Commission  staff 
asked  whether  industry  members  felt 
they  needed  to  have  the  right  to  charge 
customers  for  investigating  biUing  errors 
that  are  determined  not  be  valid.  There 
was  no  respcmse  in  support  of 
permitting  such  charges.**" 

On  balance,  the  Commission  has 
concluded  that  the  imposition  of  any 
charges  for  billing  error  investigations 
could  deter  consumers  from  the 
assertion  of  legitimate  disputes. 
Therefore,  the  final  Rule  prohibits 
billing  entities  from  imposing  any 
charges  in  connection  with  a  billing 
review.  , 

9.  Section  308. 7(i):  Restriction^  on 
Credit  Beporting 

Section  308.7(i)  of  the  final  Rule  is 
identical  to  the  proposed  rule  except  for 
the  modification  to  §  308.7(i)(l],  relating 
to  the  time  allowed  the  customer  to  pay 
any  disputed  amount  found  not  to  be  in 
error.  The  modification  conforms  this 
provision  to  the  change  in 
§308.7(d)(3)(ii).  discussed  above. 

Section  308.7(i)  forbids  anyone  fit>m 
reporting  or  threatening  to  report 
negative  information  related  to  the 
customer's  withholding  payment  of  the 
disputed  amount  until  the  billing 
review  is  completed  and  the  customer 
has  been  given  as  much  time  to  make 
payment  as  the  biUing  entity  ordinarily 
affords  for  undisputed  charges.  If,  before 
this  time  expires,  the  customer  reasserts 
his  dispute  with  res{)ect  to  the  same 
billing  error,  no  one  may  report  the 


441  Commmt  33  (AIP)  at  14. 

444  Coauneni  37  (PPI)  at  52.  ' 

44scom0i«at  40  (NACAA)  at  14;  42  (NAAG)  at  31. 

444CoiiuB«nt  23  (VRS)  at  13. 

447CoiniMnt  21  (NO.)  at  19-20. 

444  Tr.  at  229.  Althou^  AIP.  in  its  comments  filed 
with  tha  Conuniaaioo.  had  axpraasad  support  for 
pannilting  socb  chafgaa  in  cartain  situtaiions,  it 
was  silent  oo  tha  iaaiM  at  tba  conferaoca. 


customer's  account  as  delinquent 
writhout  also  reporting  that  the  customer 
disputes  the  delinquent  amount. 
Additionally,  any  person  reporting  such 
a  delinquency  must  notify  the  customer 
in  writing  of  the  name  and  address  of 
each  person  to  whom  it  reported  the 
delinquency.  Any  subsequent  resolution 
of  the  dispute  would  have  to  be  reported 
in  writing  to  anyone  to  whom  the 
delinquency  was  reported  initially. 

One  commenter  oojected  to  what  it 
perceived  to  be  the  Rule's  allowing  a 
customer  to  perpetuate  a  billing  error 
dispute  indefinitely.  PPI  stated  that  the 
Rule  would  permit  a  persistent 
consumer  to  "repeatedly  seek  review  of 
a  claim  and  thus  save  himself  from 
having  a  bad  credit  report."  **»  In  fact, 
the  only  protection  this  provision  gives 
a  customer  who  reasserts  a  billing  error 
is  to  inform  the  credit  reporting  agency 
or  other  party  who  receives  notice  of  the 
customer's  delinquency  that  the 
customer  disputes  a  matter  with  respect 
to  that  delinquency.  Except  for  the 
aforementioned  restrictions  on  credit 
reporting,  any  interested  party  may 
pursue  all  of  its  other  normal  collection 
pnx»dures  (including  involuntary 
blocking  of  the  customer's  access  to 
future  pay-per-call  services]  if  a 
disputed  charge  remains  unpaid  after 
the  billing  entity  has  completed  the 
billing  review  and  determined  that  no 
billing  error  occurred. 

10.  Section  308.7(j):  Forfeiture  of  Right 
to  Collect  Disputed  Amount 

Section  308. 7(j)  requires  a  billing 
entity,  providing  carrier,  or  vendor  to 
forfeit  the  amount  of  any  telephone- 
billed  purchase  (up  to  $50  per 
transaction)  if  it  fails  to  comply  with  the 
Rule's  billing  error  resolution 
requirements.  The  penalty  applies  only 
to  the  person  or  persons  who  failed  to 
comply.  The  provision  does  not  prevent 
any  other  interested  party  from  pursuing 
collection  of  any  legitimate  amount  to 
which  it  is  entitled.  For  example,  a 
billing  entity's  failure  to  respond 
properly  to  a  customer's  billing  error 
notice  would  not  result  in  forfeiture  of 
the  vendor's  right  to  pursue 
independent  collection  of  the  charge. 

AIP  commented  that  the  penalty 
should  apply  only  if  the  failure  to 
comply  was  "material."  *«>  whereas 
NACAA  believes  the  provision  should 
compel  the  billing  entity,  providing 
carrier,  and  vendor,  and  their  agents,  to 
forfeit  the  right  to  collect  from 
customers  any  charges  involving 
violations  of  the  TDDRA.4»i  The 


purpose  of  the  forfeiture  penalty  is  to 
enforce  compliance  with  the  billing  and 
collection  provisions  of  the  Rule, 
including  those  provisions  some  might 
consider  to  be  tSK^inical  in  nature,  lliere 
are  other  provisions  of  the  Rule  that 
should  serve  to  deter  the  types  of 
practices  the  TDDRA  was  enacted  to 
prevent.**^  Therefore,  the  Commission 
nas  decided  to  issue  this  provision  of 
the  Rule  as  initially  proposed. 

Jl.  Section  308.7(k):  Notification  of 
Returns  and  Crediting  of  Refunds 

Section  308. 7(k)  prescribes  the 
procedure  a  vendor  who  is  not  billing 
entity  must  follow  after  agreeing  to  give 
a  customer  a  refund  or  credit  for 
returned  goods  or  a  forgiven  debt. 
Within  seven  days  after  the  vendor 
agrees  to  give  the  customer  a  cash 
refund,  the  vendor  must  send  the  refund 
directly  to  the  customer's  address,  and 
must  also  notify  the  appropriate  billing 
entity  that  the  refund  has  been  given. 
The  proposed  rule  did  not  provide  for 
notice  of  the  refund  to  be  sent  to  the 
billing  entity.  However.  AT&T 
commented  that  the  addition  was 
advisable  to  prevent  the  customer  from 
receiving  an  adjustment  from  both  the 
vendor  and  the  billing  entity.**^  The 
Commission  agrees. 

If  the  vendor  agrees  to  credit  the 
customer's  account  for  the  returned 
property  or  forgiven  debt,  the  vendor 
has  seven  days  in  which  to  send  a  credit 
statement  to  the  billing  entity  through 
the  vendor's  normal  channels  for  billing 
telephone-billed  purchases.  Within 
seven  days  after  receiving  the  credit 
statement,  the  billing  entity  must  credit 
the  customer's  account  for  the  amount 
of  the  refund.  The  proposed  rule  gave 
the  billing  entity  only  three  days  to 
effect  the  credit.  Two  commenters  noted 
that  the  billing  entity  responsible  for 
responding  to  and  handling  billing  error 
disputes,  e.g.,  an  IXC,  might  not  be  the 
billing  entity  that  originally  billed  the 
customer  for  the  charge,  e.g.,  a  LEC.  If 
the  vendor  sent  the  credit  statement  to 
the  IXC,  the  IXC  might  not  be  able  to 
relay  the  credit  statement  to  the  LEC  in 
sufficient  time  to  ensure  that  the 
customer's  account  was  credited  within 
three  days.4S4  Therefore,  the  final  Rule 
gives  the  billing  entity  seven  days  in 
which  to  credit  the  customer's 
account.*** 


44«CoDunaat  37  (PPI)  at  23. 
4MComroent  3S  (AIP)  at  14. 
«•<  Comment  40  (NACAA)  at  19. 


4si  See,  e.g..  S  308.S(k),  making  pay-per-call 
service  providers  liable  for  refunds  to  consumers 
who  have  been  billed  for  services  found  to  have 
violated  any  provision  of  this  Rule  or  any  other 
Federal  law. 

4uCommenl  62  (AT*T)  at  6. 

4S4  Comments  55  (GTE)  at  11;  62  (AT*T)  at  7. 

4»  AIP  commented  that  the  Rule  does  not  provide 
vendors  sufTicient  tima  to  paribrm  the  required 
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IZ.  Sfetitm  909.7 ftf:  Ctatenter'g  Right  to 
Assert  Claims  or  Def^itsm 

SectieiT  30S.7(I)  nwkM  any  billing 
entity  or  providing  carmr  who  attempto 
to  coHect  diflfses  from  a  customer  for  a 
disputed  tetepJbone  billed  ptu^ase 
sufe^lect  to  any  claims  or  defenses  that 
the  customer  may  iaw6»lty  assert  against 
the  vendor  with  respect  to  that 
purdtese.  The  provisioB  remains 
imchaoged  from  liie  proposed  relo.  The 
customer's  ri^to  wider  dlis  ptovisien 
are  not  depeodent  on  the  customer's 
assertion  of  a  billing  error  pursuant  to 
§  308.7(h).  However,  thvcvstomer  must 
first  have  made  a  good  faith  attempt  to 
settle  tke  disput*  wi&  th»  vesdor.  or 
the  pnwiding  camM'  (other  than  the 
bilUag  entity)  if  tha  v-aadnr  is  not 
readily  accessible.  Any  detetminatica  of 
what  claims  or  defenses  are  vdid  as  to 
the  vendor  must  be  made  usder  state  at 
other  applicable  law.  The  tailing  entity 
or  providing  earner  cannot  be  liable 
under  this  provision  for  any  amount 
greater  than  the  amount  of  the 
telephone-biUad  purchase,  plus  any 
related  charges  for  which  the  customer 
has  been  billed. 

13.  Section  30S.7(m}:  Retaliatory 
Actions  Prohibited 

Section  308. 7(m)  raekes  it  unlawful  to 
accelerate  the  customer's  debt  or  to 
restrict  to  terminat*  the  customer's 
access  to  pay-per-call  services  to 
penalize  the  customer  Hot  exercising  in 
good  £aith  any  billing  error  rights 
accorded  by  these  regulations.  Tbis  does 
not  constitule  an  absolute  prohibition 
on  all  actiims  that  might  effectively 
limit  a  customer's  access  to  pay-peiMrall 
services.  For  ecample,  if  a  vendor  or 
providing  carrier  regularly  suspends  a 
customer's  access  to  pay-per-call 
services  when  that  customer's 
outstanding  debt  exceeds  a  certain 
dollar  arnntrnt.  that  voodor  or  providing 
carrier  would  not  be  prohibited  from 
applyiiag  any  disputed  amount  tO¥rards 
that  outstanding  debt.  Moreover,  this 
provision  does  not  preclude  a  billing 
entity,,  providing  carrier,  or  vendor  from 
blocking  or  ordecifig  the  blocking  of 
pay-peiHcall  services  to  subscribers  who 
have  incurrad,^but  not  paid,  legitimate 
pay-per<3U  ckaigBS.49*  Furthomore.  a 


Uaka.caiUMMiiaf  ih«t ,__. 

Udm  to  give  craifils  and  niiiadi  as  r'w^niiwi  hav* 
to  aMwl  a  bflKagflRor.  SOdkjrt.  Canmant  3S  (AIP) 
at  14-15.  Th«  Commiacion  bali«vea.  ho%ravacthia 
fail*  to  take  into  considaraiiaa  that  $  30a^(k)  onijr 
appliaa  whare  the  vaodor  bat  already  made  tba 
detaRninatioB  to  give  a  refund  or  crwlit  to  iba 
customer.  The  time  raquiramenls  aie  similar  to 
those  prescribed  under  the  FC8A  far  credit  card 
purdiases,  through  mkUk'  —y  awsdMite  als» 

«M  MQ  propoaed  that  S  30a.nm)  state  sRptesaiy 
that  blocking  tor  oanpajrmant   "    " 


bfflfng  entity,  providing  catnier,  or 
vendor  will  not  have  violated  this 
section  if  it  took  adverse  atHac 
the  customer  with  respect  to  a 
telephone-bilbd  purdiase  without 
knowing  that  the  customer  had  asserted 
a  billing  error  rriMed  to  that 
purchase.*''  Tkn  determining  fector  in 
each  instance  is  whether  the  action  was 
motivated,  or  nsesonably  appears  to 
have  been  motivated,  by  a  desire  to 
retaliatB  agstnat  the  customer  for 
asserting  his  or  her  bilKi^  error  rights. 

14  Section  SQMJin}:  Notice  afBtllk^ 
EiTorRi^its 

Section  308. 7(n)  feqotres  a  billiRg 
entity  to  prvvido  its  custmners  with 
written  notice  of  their  pey-per-call 
billing  rights  at  least  once  pm- calendar 
year,  tf  thia  bilUag  entity  is  not  a 
common  cwrier,  it  must  follow  the 
prooKinres  set  forth  in  §  308.7(nKlKi). 
and  send  the  notice  to  eech  customer 
(whether  that  a»tomer  is  an  old, 
camnt  or  new  customer)  with  the  first 
billing  statement  for  a  telephone-billed 
purchase  mailed  or  delivered  to  that 
customer  after  the  effioctive  date  of  the 
regulations.  Thereafter,  the  billing  entity 
must  ensure  that  the  customer  receives 
the  notice  at  least  once  during  each 
subsequent  calendar  year  in  which  drat 
customer  receives  a  bi!I  for  a  tefephone- 
biUed  purdiase. 

Billing  entities  that  are  common 
carriers  have  the  c^on  of  sending  the 
annual  stateraoat  to  only  those 
customers  whom  they  have  billed  for  a 
telephone-billed  purchase,  or  they  may 
elect  to  settd  the  annual  statement  to  all 
of  their  customers  who  receive 
telephone  service  of  any  kind.  If  they 
choose  the  former  approach,  they  must 
follow  the  proceehira  sat  forth  in 
§  308.7(n)(lKi}.  If  they  opt  for  the  latter, 
they  must  comply  with  §  308.7(aXlKu). 
v/hAdtt  requites  the  billing  tmtity  to  send 
the  annual  statement  to  all  of  its 
custmnars  wi^in  60  days  after  the 
effective  date  of  the  regulations.  The 
billing  entity  must  then  send  the  notice 
at  least  once  each  fallowing  yaar  to  all 
of  its  customers  at  intervals  of  not  less 
than  six  months  nor  more  than  18 
moBths. 


call  chasase  fa  not  pracfaidad  bjr  tUs  I 
Comment  32  (N4CI1  at  6-7.  However,  stating  this  in 
the  Rule  might  dilute  the  principal  massage  of  this 
provision,  which  is  that  a  enstoaiar  should  not  be 
subjacta*  to  any  adveweactiea  solely  because  of 
that  customer's  good  faith  exaseis»«rWs  oshar 
billing  OTor  righu  undv  thfa  Kafa.  Tte 
Commission  believes  that  the  iasMs  is  addraaaed 
satisfactorily  by  lilscMaaiim  in  this  Statomaat  tt 
Basis  and  Purpiaaa. 

«•' BellSouth  axpraised  Goaaaathal  &  LBC  ibM 
acts  as  a  coUectioa  aynt  fix  aa  nc  that  I 
ite  won  bilUng  might  no«  be  aware  of  a  i 
dispute.  Conunanl  SO  (BellSouth)  at  tt. 


The  proposed  rule  would  have 

Ereacrmea  the  preciaa  language  that 
illing  entities  moat  disclose  in  the 
notioes.*s*  Two  commentars  suggested 
tttat  the  billing  entity  should  have  the 
flexibility  to  fashion  its  own  notice,  aa 
the  material  informatitm  might  be 
arranged  and  disclosed  in  a  mere  cost> 
effective  manner.^M  The  Commission, 
OB  reconsideration,  has  ■?)odified  the 
final  Rule  to  spedfy  the  infixmatioa 
that  must  be  rfiar^o^M^d  without 
mandating  specific  language. 

The  annual  statement  must  inform  the 
customer  how  to  initiate  a  billing 
review.  The  presumption  set  form  in 
§  308.7(c)  of  die  Rule  need  only  be 
disclosed  if  the  customer  is  permitted  to 
provide  oral  notice.  The  annual 
statement  must  also  describe  the 
procaduia  the  biUing  entity  must  CdUow 
to  respond  to  a  billing  error  notice  ao^ 
to  investigate  the  alleged  biUing  error. 
Additionatfy,  the  annual  statement  must 
disclose  the  customer's  right  to 
withhold  paymvit  of  any  di^iuted 
amount  and  the  restrictions  placed  on 
coITectibn  and  adverse  reporting  of  the 
disputed  amount.  Fmally,  the  statement 
must  tell  the  customer  about  the 
forfeiture  penalty. 

faistead  of  sending  the  annual 
statement,  the  billing  entity  may  choose 
to  send  an  abridged  pay-per-call  billing 
rights  summary  to  its  customers  with 
each  billing  statement.  Like  the  annual 
statement,  the  alternative  summary 
statement  must  inform  the  customer 
how  to  initiate  a  billing  review, 
including  the  presumption  applying  to 
oral  notice,  if  such  notice  is  permitted. 
However,  the  summary  notice  need  not 
explain  the  procedure  the  billing  entity 
must  follow  to  respond  to  and 
investigate  a  billing  error  compIaioL 
Also,  the  alternative  summary  must 
contain  a  statement  (which  may  be 
abridged]  of  the  customer's  rights  with 
respect  to  the  collection  of  any  disputed 
amount.  It  need  not  mention  the 
forfeiture  penalty. 

Section  3O0.7ni)(3J.  which  sets  forth 
general  requirements  concerning  the 
billing  error  rights  notices,  has  been 
added  to  the  final  Rule.  If  the  billing 
entity  elects  to  send  an  annual 
statement,  it  must  be  provided  on  a 
separate  statement  that  the  customer 
may  keep.  A  portion  of  the  customer's 
billing  statement  containing  the 
disclosures  is  permissible  under  this 
section  if  that  portion  can  be  easily 
detached  (e.g.,  with  pvfarations)  and 
kept,  and  the  statement  advises  the 
customer  to  do  so. 


«ss  saFR  at  13378. 1339a 
«MCommants  32  (MQ)  at  7-12; 
13. 
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If  the  ehemative  nunmary  statement 
is  used  and  is  disclosed  on  each  copy 
of  the  customer's  billing  statement,  it 
need  not  be  in  a  form  that  the  customer 
may  keep.  If  the  disclosures  are  made  on 
the  back  of  the  statement,  the  front  of 
the  statement  must  include  a  clear  and 
conspicuous  reference  to  the  disclosures 
on  the  beck. 

One  commenter  proposed  that  billing 
entities  be  permitted  to  include 
additional  information  on  the  billing 
rights  notice.«M  Section  308.7(n)(3)(iii) 
permits  such  information  to  be 
disclosed  on  the  notice,  but  it  must  not 
confuse  or  mislead  the  customer  or 
obscure  or  detract  from  the  required 
disclosures,  which  must  appear 
separately  and  above  any  other  i 
information. 

15.  Section  308.7(o):  Multiple  Billing 
Entities 

Section  308.7(o)  explains  the 
responsibilities  of  multiple  billing 
entities  involved  in  a  telephpne>billed 
purchase.  It  remains  unchanged  from 
the  proposed  rule.  This  provision  gives 
these  billing  entities  the  flexibility  to 
decide  among  themselves  the  one  that 
will  be  responsible  for  making  any 
disclosures  and  fat  complying  with  the 
other  requirements  of  the  Rule. 

The  Commission  received  several 
commmits  seeking  clarification  of  the 
role  of  the  LEG  imder  this  provision 
where  that  company  renders  bills  for 
pay-percall  services  but  the 
resp<msibility  for  handling  billing 
complaints  and  inauiries  resides  with 
the  DCCmi  The  Rule  provides  that  if  the 
LEC  receives  notice  of  a  billing  error 
from  a  customer,  the  LEC  must  either 
idmitify  for  the  customer  the  proper 
party  to  whom  the  notice  should  be  sent 
or  the  LEC  may  accept  the  billing  error 
notice  on  behaUt  of  the  IXC.  in  which 
case  it  mtist  transmit  the  notice  to  the 
DCC  within  15  days.  The  LEC  would 
have  no  further  responsibility  with 
respect  to  the  billing  error  dispute,  even 
if  the  customer  persisted  in  attempting 
to  have  the  LEC  credit  his  or  her 
account  However,  nothing  in  this 
section  would  preclude  the  LEC  from 
crediting  the  customer's  accoimt  in  that 
situation.  If  the  IXC  objects  to  the  LEC 
doing  so,  it  must  resort  to  the  terms  of 
its  contract  with  the  LEC  for  reliet 

16.  SecUon  308.7(p}:  Multiple 
Customers 

Section  308.7(p)  provides  that 
disclosures  may  be  made  to  any 
customer  primarily  UAle  on  a  joint 


account.  It  remains  unchanged  &t)m  the 
proposed  rule. 

1 7.  Other  Questions 

The  proposed  rule  did  not  contain 
any  provision  requiring  billing  entities, 
providing  carriers,  or  vendors  to 
maintain  records  with  respect  to  the 
billing  and  collection  of  pay-per-call 
services.  The  NPR  solicited  comment  on 
whether  such  a  requirement  is 
needed.4«>  Many  commenters  noted  that 
common  carriers  are  required  by  the 
FCC  to  keep  call  detail  records  for  18 
months.  These  records  identify  the 
name,  address,  and  telephone  number  of 
the  caller,  the  telephone  number  called, 
and  the  date,  time,  and  length  of  the 
call.*«3  Sprint  commented,  "These 
records  provide  the  back-up  for  the 
services  provided  by  common  carriers 
acting  as  billing  entities  and/or 
providing  carriers  in  any  pay-per-call 
service  transaction." «»•  NTCA  noted 
that  state  laws  already  require  LECs  "to 
respond  to  consumer  complaints  within 
designated  time  frames,  to  resolve 
complaints  and  to  provide  consumers 
back-up  records  to  resolve  billing 
disputes."  4«9  The  common  carriers 
maintained  that  these  records  are 
sufBcient  to  demonstrate  compliance 
with  the  billing  and  collection 
procedures  of  the  Rule,  and  that  a 
separate  FTC  record  retention  provision 
is  not  needed.^M  They  recommended, 
however,  that  should  the  FTC  decide  to 
implement  a  record  retention  provision, 
it  should  mirror  the  FCC  rule.«' 

The  consumer  groups  and  regulatory 
agencies  commented  in  support  of  some 
form  of  recordkeeping  provision,  as  did 
DA,  a  trade  association  of  information 
providers.  NACAA.  asserting  that  such 
records  are  vital  to  law  «iforcement 
officials,  recommended  that  billing 
entities  be  required  to  keep  records  for 
at  least  as  long  as  the  applicable  statute 
of  limitations.^^  CA  and  IIA  believe 
that  billing  entities  should  be  subject  to 
the  same  record  retention  provisions  as 
found  in  the  TILA  and  FCBA.4«« 
Regulation  Z  (which  implements  the 
TILA  and  FCBA)  requires  creditors 
generally  to  maintain  evidence  of 
compliance  for  two  years.^'o  The  value 
of  implementing  such  a  provision  is 
questionable  when  common  carriers 


t33(Mca)ii»-ia 

I  IS  CBdl  AtlwUc)  al  4: 37  (PPO  at 
M:S3(NAI9alM. 


«w  S8  FR  at  13384  (quaMioa  37). 
•uConnMBU  18  (Bali  Atlantic)  at  7: 81  (Sprint) 
at  10,  citing  47  cm  42.6. 
«MCoinmanl  81  (Sprint)  at  10. 
4WCoBUttant  13  (NTCA)  al  7. 
«w  Sm.  e J..  CcowMDt  16  (USTA)  at  \t. 
«^Coaui«nU  81  (Sprint)  at  10: 60  (Pilgrim)  al  18. 
«MCoinmanl  40  (NACAA)  al  14. 
«MGoauB«iU  31  (CA)  at  12;  52  (HA)  at  3S. 
«>*12CFR  226.28. 


already  are  required  by  the  FCC  to  keep 
records  for  18  months. 

In  fact,  at  least  some  of  the  parties 
potentially  affected  by  a  recordkeeping 
provision  currently  keep  records  for 
longer  than  18  months.  USTA  said  this 
is  true  for  some  of  its  members,  and  that 
one  member  (BellSouth)  keeps  records 
for  3-10  years.*'!  ITA,  a  thiid-party 
biller,  stated  it  has  kept  billing  records 
for  as  long  as  it  has  been  in  operation, 
approximately  two  years.«'2  TPI,  an 
information  provider  and  service 
bureau,  said  it  has  kept  its  records  for 
all  of  the  four  years  it  has  been  in 
operation.«»3 

Finally,  the  record  shows  that  the 
state  regulatory  agencies  have  had  no 
difficulties  obtaining  relevant  records  in 
connection  with  their  investigations  of 
pay-per-call  services,  except  in  certain 
atypical  situations.*'*  Therefore,  the 
Commission  has  concluded  that  there  is 
insufficient  evidence  at  the  present  time 
to  support  the  need  for  a  specific 
recordkeeping  provision  with  respect  to 
the  billing  and  collection  procedures  of 
the  Rule. 

The  Commission  also  solicited  data 
concerning  the  practices  of  third-party 
billers.  Specifically,  the  Commission 
asked  whether  the  Rule  should  include 
additional  protections  for  consumers 
who  deal  with  third-party  billers.*'' 
Only  a  few  commenters  responded.  The 
gist  of  these  comments  was  that  third- 
party  billers  should  be  subject  to  the 
same  requirements  as  other  billing 
entities — no  more,  no  less.*'*  Therefore, 
the  Commission  has  determined  that 
there  is  insufficient  evidence  to  justify 
imposing  any  additional  requirements 
on  third-party  billers. 

18.  Relation  to  State  Laws 

Section  302(a)  of  the  TDDRA*" 
provides  that  no  person  subject  to  the 
provisions  of  Title  III  (Billing  and 
Collection)  of  the  final  Rule  shall  be 
exempt  from  complying  with  the  laws  of 
any  state  with  respect  to  telephone 
billing  practices,  except,  and  only,  to 
the  extent  that  those  laws  are 
inconsistent  with  any  provision  of  Title 
m.  The  Commission  is  given  the 
authority  to  determine  whether  such 
inconsistencies  exist.  A  billing  entity, 
providing  carrier,  vendor,  state,  or  other 
interested  party  may  petition  the 


«nTlr.at488. 
«nTr.al46S. 
•'»"IV.al470. 
«^Tr.  at  484-85. 
«»  58  FR  at  13384  (quaition  39). 
«raCoaun«nU  23  (VRS)  at  14;  31  (CA)  al  12;  JJ 
(TTA)  al  7. 
«^  IS  U.S.C  5732(a). 
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Commission  to  detennine  whether  a 
state  law  requirement  is  inconsistent. 

Section  302(b)  of  the  TDDRA  *f» 
provides  that  the  Commission  shall  by 
regulation  exempt  from  Title  III  any 
class  of  telephone-billed  purchase 
transactions  within  any  state  if  it 
determines  that  under  the  law  of  that 
state,  that  class  of  transactions  is  subject 
to  requirements  substantially  similar  to 
those  imposed  under  the  Act,  or  that 
such  state  law  gives  greater  protection  to 
consumers,  and  that  there  is  adequate 
provision  for  enforcement.  Any  state 
may  apply  to  the  Commission  to  exempt 
a  class  of  transactions  within  that  state 
from  the  requirements  of  the  Federal 
law  and  the  corresponding  provisions  of 
this  Rule. 

A  petition  for  the  Commission  to 
determine  whether  a  state  law 
requirement  is  inconsistent .  or  an 
application  for  an  exemption  of  a  class 
of  transactions,  shall  be  in  writing  and 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  Washington.  DC 
20580. 

G.  Section  308.8:  Severability 

This  section  of  the  final  Rule  states 
the  Commission's  intent  that  if  any  Rule 
provision  is  stayed  or  held  invalid,  the 
other  provisions  will  remain  in  effect. 

H.  Section  308.9:  Rulemaking  Review 

This  section  of  the  Rule,  which  was 
not  included  in  the  proposal  set  forth  in 
the  NPR,  states  the  Commission's 
intention  to  undertake  a  review  of  the 
Rule,  no  later  than  four  years  after  its 
effiactive  date,  in  order  to  evaluate  its 
operation. 

m.  Regulatorjr  Flexibility  Act 

In  publishing  the  proposed 
regulations,  the  Commission  certified. 
sub)ect  to  subsequent  public  comment, 
that  the  proposed  regulations,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and.  therefore,  that  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  requiring  the  initial  regulatory 
analysis,  did  not  apply.^Ts  The 
Commission  noted  Qiat  any  economic 
costs  imposed  on  small  entities  by  the 
proposed  regulations  were,  in  many 
instances,  specifically  imposed  by 
statute.  Where  they  were  not,  efforts  had 
been  made  to  minimize  any  unforeseen 
burden  on  small  entities  (for  example, 
by  making  the  proposed  rule's 
requirements  flexible).  The  Commission 
determined,  oh  the  basis  of  the 
information  available  to  the  staff  at  that 


time,  that  the  proposed  regulations 
would  result  in  few,  if  any,  independent 
additional  costs.  The  Commission 
nonetheless  requested  comment  on  the 
effects  of  the  proposed  regulations  on 
costs,  profitability,  competitiveness,  and 
employment  in  small  entities,  in  order 
not  to  overlook  any  substantial 
economic  impact  that  would  warrant  a 
final  regulatory  flexibility  snalysis.«M 

The  information  and  comments 
received  by  the  Commission  did  not 
provide  sufficient  rel.able  statistical  or 
analytical  data  to  quantify  precisely  the 
efiiact,  difiierential  or  otherwise,  of  the 
proposed  regulations  on  small  entities 
versus  its  effect  on  all  entities  that  may 
be  subject  to  these  regulations.  While 
virtually  all  of  the  comments  made 
general  reference  to  the  economic  effects 
of  the  proposed  regulations,  only  two 
comments  addressed  the  Commission's 
request  for  comments  on  the  effect  of 
the  proposed  regulations  with  specific 
regard  to  small  entities.  One  commenter, 
not  citing  any  particular  provision  of  the 
proposed  regulations,  simply  urged  that 
the  Commission's  rules  take  into 
account  the  higher  costs  for  small  IXC's 
to  acquire  900  numbers  than  to  acquire 
such  service  through  other 
exchanges.**!  The  second  commenter, 
representing  nearly  500  small  local 
exchange  carriers,  believed  that 
§  308.7(o)  of  the  proposed  regulations, 
regarding  procedures  for  responding  to 
billing  error  notices,  would  have  a 
favorable  impact  on  administrative  and 
customer  complaint  costs  shouldered  by 
their  small  member  companies  that 
provide  billing  services  to  pay-per-call 
providers.*"  As  the  commenter  noted, 
the  Commission's  rule  would  permit 
billing  entities  to  decide  between  or 
among  themselves  who  among  them 
should  be  responsible  for  making 
required  disclosures,  investigating 
complaints,  or  complying  with  other 
requirements  of  the  Rule  when  more 
than  one  billing  entity  may  be  involved 
in  a  telephone-billed  purchase. 

Accordingly,  the  Commission  has 
determined  that  the  public  comments 
and  information  before  the  Commission 


4»lSU.S.CS722(a). 
4'*9ePRail3378. 


4M/(f.;  see  aho  id.  at  13384  (question  42). 

«"  Comment  60  (Pilgrim)  at  22-23.  This 
nJeouking  does  not  reach  whether  such  cost 
difTflranliak  an  fust  or  reasonable  or  warrant 
inveatigation,  as  the  commenter  also  urged  (he 
Commission  and  the  FCC  to  address. 

•«  Comment  13  (NTCA)  a(  2-4;  see  also  comment 
16  (USTA)  at  4-S.  While  USTA  did  not  comment 
on  the  affiect  of  the  proposed  regulations 
specifically  as  to  small  anlitiea.  USTA  notes  thai  iu 
membership  consists  of  over  1,000  local  exchange 
carriers  offering  about  99%  of  the  nation's  local 
telephone  lines,  and  that  the  overwhelming 
majority  of  these  carriers  are  small  telephone 
companies  with  fewer  than  10.000  telephone  lines, 
with  some  of  these  companies  having  fewer  than  50 
such  lines. 


do  not  alter  the  conclusion  that  the 
Commission's  Rule  would  not  have  a 
sufficiently  significant  economic  impact 
on  a  substantial  number  of  small  entities 
to  warrant  a  final  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  This  notice  serves  as 
certification  to  that  effect  to  the  Small 
Business  Administration. 

IV.  Paperwork  Reduction  Act 

The  NPR  solicited  comments  on  the 
need  for  and  scope  of  possible 
recordkeeping  requirements  in 
provisions  governing  Commission 
access  to  information  (§  308.6)  and 
billing  end  collection  for  pay-per-call 
services  (§  308,7).4a3  Such  requirements, 
if  adopted,  would  constitute 
"collections  of  information"  as  defined 
under  the  Paperwork  Reduction  Act.«M 
As  discussed  elsewhere  in  this 
Statement  of  Basis  and  Purpose,  the 
Commission  hat  determined,  on  the 
basis  of  public  comments,  not  to  include 
such  requirements  in  its  final  Rule. 
Accordingly,  the  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable. 

V.  Efifective  Date 

One  commenter  stated  that  members 
of  the  pay-per-call  industry  will  need  a 
certain  amount  of  time  to  make  changes 
in  their  business  practices  to  reflect  the 
new  requirements  of  the  final  Rule.«*s 
Specifically,  Fun  Lines  claimed  that  it 
can  take  up  to  four  months  to  remove 
or  change  existing  pay-per-call 
advertisements,  since  the  layout  and 
printing  of  certain  periodicals  often  is 
completed  months  in  advance.  Fun 
Lines  requested  adequate  time  to  make 
these  changes. 

The  Commission  agrees  that  there 
should  be  a  period  of  time  between  the 
date  this  Rule  is  prescribed  and  its 
efiiactive  date.  The  Commission  believes 
that  three  months  is  an  adequate 
amount  of  time  to  address  the  industry's 
needs  in  this  regard.***  Accordingly,  the 
effiective  date  for  this  Rule  is  November 
1. 1993. 


««  58  FR  at  13384  (questions  32  and  34). 

«M44  U.S.C  3501-352a  See  44  U.S.C  3502;  5 
CFR  1320.7. 

«•*  Comment  9  (Fun  Lines)  at  2. 

«•■  Three  monihs  is  consistent  %vith  the  lead  time 
allo%ved  before  the  effective  date  in  other 
Commission  rulemakings.  E.g..  Rules  for  Using 
Energy  Costs  and  Consumption  Information  Used  in 
Labeling  and  Advertising  for  Consumer  Appliances 
under  the  Energy  Policy  and  Conservation  Act; 
Ranges  of  ComparaUlity  for  Refrigerators, 
Refrigeraior-freexers.  and  Fraaaars,  58  FR  3224  (Jan. 
8, 1993):  Labeling  and  Advertising  of  Hone 
buulation.  44  FR  50218  (Aug.  27. 1979). 


Fsdaral  ftegister  /  Vol.  58,  No.  151  /  Monday.  August  9.  1993  /  Rules  and  Regulations 


Ltot  orSubfKli  in  IB  CFR  Part  308 

AdvflTtising,  900  telephone  numbers. 
Pey-peroU  services,  Telephone.  Trade 
practices. 

For  the  reasons  set  forth  in  the 
preamble,  title  16  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
308  to  read  as  follows: 

PART  308— TRADE  REGULATION 
RULE  PURSUAHT  TO  THE 
TELEPHONE  DISCLOSURE  AND 
DISPUTE  RESOLUTION  ACT  OF  1992 


306.1 
308.2 
308.3 
300.4 


Scope  of  ragulations  in  this  part. 
Deftnitioiis. 

Advertising  of  pay-per-call  services. 
Special  rule  for  in&equent 
pubHcatioDS. 

308.5  Pay-par-call  service  sUndards. 

308.6  Access  to  infonnation. 

308.7  Billing  and  collection  for  pay-per-call 
services.  i 

308.8  Severability.  ' 

308.9  Rulemaking  review. 

AeSkerily:  Pub.  L  102-556. 106  Stat.  4181 
(15U.S.C5701.etnq.) 

§308.1    ScopeefregulationeintMapart 
This  rule  implements  titles  n  and  III 
of  the  Telephone  Disclosure  and 
Dispute  Resolution  Act  of  1992.  to  be 
codified  in  relevant  part  at  15  U.S.C. 
5711-14,  5721-24. 

1308.2    DellnMons.  | 

(a)  Bona  fide  educational  service 
means  any  pay-per-call  service 
dedicated  to  providing  information  or 
instruction  relating  to  education, 
subjects  of  academic  study,  or  other 
related  areas  of  school  study. 

(b)  Commission  means  the  Federal 
Trade  Commission. 

(c)  Pay-per-call  service  has  the 
meaning  provided  in  section  228  of  the 
Communications  Act  of  1934.  47  U.S.C. 
228.1 


1  S«ctjan  22a  of  tha  CoeuBunications  Act  of  1934 


(1)  The  tern  pay-per<aH  letvices  meaiu  any 


(A)  In  which  my  ponoa  proridet  or  purports  to 
promos— 

(i)  Audio  informatioo  at  mdio  entarUinmani 
pioducad  or  packagad  t>y  such  parson; 

(ii)  AccaM  to  tiiBultaiiaous  voica  convanation 
sarvicas;  or 

(iii)  Any  sarvica,  including  tba  provision  of  a 
pfotlnci.  ih«  chaf^aa  for  %>hich  ara  issawad  on  th« 
basis  of  tha  complation  of  tha  call: 

(B)  For  which  tba  cailar  pay*  a  par-.caU  or  par- 
tiia  itanral  charf*  tbal  la  gtalnt  than,  or  in 
addition  to.  Iha  dMigi  for  tranamiaaion  of  tha  call: 
and 

(Q  Which  la  Mxaaaad  thrai^  usa  of  a  900 
talaphoaa  ouafaar  or  othat  praiix  «r  araa  coda 
daaigaatad  by  dw  (Fadatal  ConnnunicHions) 
CommlsaiMi  in  arrwil«Hia  with  subaactioa  (bNS) 
(47  U.S.C  22a(bNsn. 

(2)  Such  lam  torn  aol  includa  diractory  sarrlcas 
providad  by  a  fwtwi  caniar  or  M«  affiliata  or  by 


(d)  Person  means  any  individual, 
partnership,  corporation,  association, 
government  or  governmental 
subdivision  or  agency,  or  other  entity. 

(e)  (1)  Presubscription  or  comparable 
arrangement  means  a  contractual 
agreement  in  which 

(i)  The  service  provider  clearly  and 
conspicuously  discloses  to  the 
consumer  all  material  terms  and 
conditions  associated  with  the  use  of 
the  service,  including  the  service 
provider's  name  and  address,  a  business 
telephone  number  which  the  consumer 
may  use  to  obtain  additional 
information  or  to  register  a  complaint, 
and  the  rates  for  the  service; 

(ii)  The  service  provider  agrees  to 
notify  the  consumer  of  any  future  rate 
changes: 

(iii)  The  consumer  agrees  to  utiUze 
the  service  on  the  terms  and  conditions 
disclosed  by  the  service  provider;  and 

(iv)  The  service  provider  requires  the 
use  of  an  identification  number  or  other 
means  to  prevent  unauthorized  access  to 
the  service  by  nonsubscribers. 

(2)  Disclosure  of  a  credit  card  or 
charge  card  number,  along  with 
authorization  to  bill  that  number,  made 
during  the  course  of  a  call  to  a  pay-per- 
call  service  shall  constitute  a 
presubscription  or  comparable 
arrangement  if  the  credit  or  charge  card 
is  subject  to  the  dispute  resolution 
requirements  of  the  Fair  Credit  Billing 
Act  and  the  Truth  in  Lending  Act.  as 
amended.  No  other  action  taken  by  the 
consumer  during  the  course  of  a  call  to 
a  pay-per-call  service  can  be  construed 
as  creating  a  presubscription  or 
comparable  arrangement. 

(f)  Program-length  commercial  means 
any  commercial  or  other  advertisement 
fifteen  (15)  minutes  in  length  or  longer 
or  intended  to  Hil  a  television  or  radio 
broadcasting  or  cablecasting  time  slot  of 
fifteen  (15)  minutes  in  length  or  longer. 

(g)  Provider  of  pay-per-call  sen'ices 
means  any  person  who  sells  or  offers  to 
sell  a  pay-per-call  service.  A  person  who 
provides  only  transmission  services  or 
billing  and  collection  services  shall  not 
be  considered  a  provider  of  pay-per-call 
services. 

(h)  Reasonably  understandable 
vo/ume  means  at  an  audible  level  that 
renders  the  message  intelligible  to  the 
receiving  audience,  and,  in  any  event,  at 
least  the  same  audible  level  as  that 
principally  used  in  the  advwtisement  or 
the  pay-per-call  service. 

(ij  Service  bureau  means  any  person, 
other  than  a  common  carrier,  who 


a  local  aachanga  carriar  or  its  affiliate,  or  any 
sarvica  Iha  chMfe  far  which  is  tariffed,  or  any 
sarvica  far  whidi  osar*  ara  aaaassad  chargaa  only 
aflar  aniering  ialo  a  piaaubciiptioB  or  comparable 
arrangeoiant  with  tha  provider  of  such  service. 


provides,  among  other  things,  access  to 
telephone  service  and  voice  storage  to 
pay-per-call  service  providers. 

0)  Slow  and  deliberate  manner  means 
at  a  rate  that  renders  the  message 
intelligible  to  the  receiving  audience, 
and,  in  any  event,  at  a  cadence  or  rate 
no  faster  than  that  principally  used  in 
the  advertisement  or  the  pay-per-call 
service. 

(k)  Sweepstakes,  including  games  of 
chance,  means  a  game  or  promotional 
mechanism  that  involves  the  e'ements 
of  a  prize  and  chance  and  does  not 
require  consideration. 

1 308^    Advertising  of  pay-par-call 
Services. 

(a)  General  requirements.  The 
following  requirements  apply  to 
disclosures  required  in  advertisements 
under  §§  308.3(b)-{d),  and  (f): 

(1)  The  disclosures  shall  be  made  in 
the  same  language  as  that  principally 
used  in  the  advertisement. 

(2)  Television  video  and  print 
disclosures  shall  be  of  a  color  or  shade 
that  readily  contrasts  with  the 
background  of  the  advertisement. 

(3)  In  print  advertisements, 
disclosures  shall  be  parallel  with  the 
base  of  the  advertisement. 

(4)  Audio  disclosures,  whether  in 
television  or  radio,  shall  be  delivered  in 
a  slow  and  deliberate  manner  and  in  a 
reasonably  understandable  volume. 

(5)  Nothing  contrary  to,  inconsistent 
with,  or  in  mitigation  of,  the  required 
disclosures  shall  be  used  in  any 
advertisement  in  any  medium;  nor  shall 
any  audio,  video  or  print  technique  be 
used  that  is  likely  to  detract 
significantly  from  the  communication  of 
the  disclosures. 

(6)  In  any  program-length  commercial, 
required  disclosures  shall  be  made  at 
least  three  times  (unless  more  frequent 
disclosure  is  otherwise  required]  near 
the  beginning,  middle  and  end  of  the 
commercial. 

(b)  Cbsf  of  the  call.  (1)  The  provider 
of  pay-per-call  services  shall  clearly  and 
conspicuously  disclose  the  cost  of  the 
call,  in  Arabic  numerals,  in  any 
advertisement  for  the  pay-per-call 
service,  as  follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
advertisement  shall  state  the  total  cost 
of  the  call. 

(ii)  If  the  call  is  billed  on  a  time- 
sensitive  basis,  the  advertisement  shall 
state  the  cost  per  minute  and  any 
minimum  charges.  If  the  length  of  the 
program  can  be  determined  in  advance, 
the  advertisement  shall  also  state  the 
maximum  charge  that  could  be  incurred 
if  the  caller  listens  to  the  complete 
program. 

(iii)  If  the  call  is  billed  on  a  variable 
rate  basis,  the  advertisement  shall  state. 
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in  accordance  with  §§  308.3(b)(l)(i)  and 
(ii),  the  cost  of  the  initial  portion  of  the 
call,  any  minimum  charges,  and  the 
range  of  rates  that  may  be  charged 
depending  on  the  options  chosen  by  the 
caller. 

(iv)  The  advertisement  shall  disclose 
any  other  fees  that  will  be  charged  for 
the  service. 

(v)  if  the  caller  may  be  transferred  to 
another  pay-per-call  service,  the 
advertisement  shall  disclose  the  cost  of 
the  other  call,  in  accordance  with 
§8308.3(b)(l)(i).  (ii).  (iii).  and  (iv). 

(2)  For  purposes  of  S  308.3(b). 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  the  video  disclosure 
shall  appear  adjacent  to  each  video 
presentation  of  the  pay-per-call  number. 
However,  in  an  advertisement 
displaying  more  than  one  pay-per-call 
number  with  the  same  cost,  the  video 
disclosure  need  only  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  video  disclosure  shall  be,  at  a 
minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  pay-per-call 
number  to  which  the  disclosure  is 
adjacent.  In  addition,  the  video 
disclosure  shall  appear  on  the  screen  for 
the  duration  of  the  presentation  of  the 
pay-per-call  number.  An  audio 
disclosiu^  shall  be  made  at  least  once, 
simultaneously  wi\h  a  video 
presentation  of  the  disclosure.  However, 
no  audio  presentation  of  the  disclosure 
is  required  in:  (A)  An  advertisement 
fifteen  (15)  seconds  or  less  in  length  in 
which  the  pay-per-call  number  is  not 
presented  in  the  audio  portion,  or  (B)  an 
advertisement  in  which  there  is  no 
audio  presentation  of  information 
regarding  the  pay-per-call  service, 
including  the  pay-per-call  number.  In  an 
advertisement  in  which  the  pay-per-call 
number  is  presented  only  in  the  audio 
portion,  the  cost  of  the  call  shall  be 
delivered  immediately  following  the 
first  and  lest  delivery  of  the  pay-per-call 
number,  except  that  in  a  program-length 
commercial,  the  disclosure  shall  be 
delivered  immediately  following  each 
delivery  of  the  pay-p6r-<:all  number. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  be  placed  adjacent  to 
each  presentation  of  the  pay-per-call 
number.  However,  in  an  advertisement 
displaying  more  than  one  pay-per-call 
number  with  the  same  cost,  the 
disclosive  need  only  appear  adjacent  to 
the  largest  presentation  of  the  pay-per- 
call  number.  Each  letter  or  numeral  of 
the  disclosure  shall  be.  at  a  minimum, 
one-half  the  size  of  each  letter  or 


numeral  of  the  pay-per-call  number  to 
which  the  disclosure  is  adjacent. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  be  made  at  least  once, 
and  shall  be  delivered  immediately 
following  the  first  delivery  of  the  pay- 
per-call  number.  In  a  program- length 
commercial,  the  disclosure  shall  be 
delivered  immediately  following  each 
delivery  of  the  pay-per-call  number. 

(c)  Sweepstakes;  games  of  chance.  (1) 
The  provider  of  pay-fMr-cal)  services 
that  advertises  a  prize  or  award  or  a 
service  or  product  at  no  cost  or  for  a 
reduced  cost,  to  be  awarded  to  the 
winner  of  any  sweepstakes,  including 
games  of  chance,  shall  clearly  and 
conspicuously  disclose  in  the 
advertisement  the  odds  of  being  able  to 
receive  the  prize,  award,  service,  or 
product  at  no  cost  or  reduced  cost.  If  the 
odds  are  not  calculable  in  advance,  the 
advertisement  shall  disclose  the  factors 
used  in  calculating  the  odds.  Either  the 
advertisement  or  the  preamble  required 
by  §  308.5(a)  for  such  service  shall 
clearly  and  conspicuously  disclose  that 
no  call  to  the  pay-per-call  service  is 
required  to  participate,  and  shall  also 
disclose  the  existence  of  a  free 
alternative  method  of  entry,  and  either 
instructions  on  how  to  enter,  or  a  local 
or  toll-free  telephone  number  or  address 
to  which  consumers  may  call  or  write 
for  information  on  how  to  enter  the 
sweepstakes.  Any  description  or 
characterization  of  the  prize,  award, 
service,  or  product  that  is  being  offered 
at  no  cost  or  reduced  cost  shall  be 
truthful  and  accurate. 

(2)  For  purposes  of  §  308.3(c), 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  the  disclosures  may  be 
made  in  either  the  audio  or  video 
portion  of  the  advertisement.  If  the 
disclosures  are  made  in  the  video 
portion,  they  shall  appear  on  the  screen 
in  sufficient  size  and  for  sufficient  time 
to  allow  consumers  to  read  and 
comprehend  the  disclosures. 

(ii)  In  a  print  advertisement,  the 
disclosures  shall  appear  in  a  sufficient 
size  and  prominence  and  such  location 
to  be  readily  noticeable,  readable  and 
comprehensible. 

(a)  Federal  programs.  (1)  The  provider 
of  pay-per-cau  services  that  advertises  a 
pay-per-call  service  that  is  not  operated 
or  expressly  authorized  by  a  Federal 
agency,  but  that  provides  information 
on  a  Federal  program,  shall  clearly  and 
conspicuously  disclose  in  the 
advertisement  that  the  pay-per-call 
service  is  not  authorizeid.  endorsed,  or 
approved  by  any  Federal  agency. 
Advertisements  providing  information 


on  a  Federal  program  shall  include,  but 
not  be  limited  to.  advertisements  that 
contain  a  seal,  insignia,  trade  or  brand 
name,  or  any  other  term  or  symbol  that 
reasonably  could  be  interpreted  or 
construed  as  implying  any  Federal 
government  connection,  approval,  or 
endorsement. 

(2)  For  purposes  of  §  308.3(d). 
disclosures  shall  be  made  "cleaily  and 
conspicuously"  as  set  forth  in  §  308.3(8) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  the  disclosure  may  be 
made  in  either  the  audio  or  video 
portion  of  the  advertisement.  If  the 
disclosure  is  made  in  the  video  portion, 
it  shall  appear  on  the  screen  in 
sufficient  size  and  for  sufficient  time  to 
allow  consumers  to  read  and 
comprehend  the  disclosure.  The 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(ii)  In  a  print  advertisement,  the 
disclosure  shall  appear  in  a  sufRdent 
size  and  prominence  and  such  location 
to  be  readily  noticeable,  readable  and 
comprehensible.  The  disclosure  shall 
appear  in  the  top  one-third  of  the 
advertisement. 

(iii)  In  a  radio  advertisement,  the 
disclosure  shall  begin  within  the  first 
fifteen  (15)  seconds  of  the 
advertisement. 

(e)  Prohibition  on  advertising  to 
children.  (1)  The  provider  of  pay-per- 
call  services  shall  not  direct 
advertisements  for  such  pay-per-call 
services  to  children  under  the  age  of  12. 
unless  the  service  is  a  bona  fide 
educational  service. 

(2)  For  the  purposes  of  this  regulation, 
advertisements  directed  to  children 
under  12  shall  include:  any  pay-per-call 
advertisement  appearing  during  or 
immediately  adjacent  to  programming 
for  which  competent  and  reliable 
audience  composition  data  demonstrate 
that  more  than  50%  of  the  audience  is 
compKised  of  children  under  12,  and  any 
pay-per-call  advertisement  appearing  in 
a  periodical  for  which  competent  and 
reliable  readership  data  demonstrate 
that  more  than  50%  of  the  readership  is 
composed  of  children  under  12. 

(3)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  does  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
children  under  12,  then  the  Commission 
shall  consider  the  following  criteria  in 
determining  whether  an  advertisement 
is  directed  to  children  under  12: 

(i)  Whether  the  advertisement  appears 
in  a  publication  directed  to  children 
under  12,  including,  but  not  limited  to. 
books,  magazines  and  comic  books: 
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(ti)  Whether  the  advertisement 
appears  during  or  immediately  adjacent 
to  television  programs  directed  to 
children  under  12,  including,  but  not 
limited  to,  children's  programming  as 
defined  by  the  Fedmai  Communications 
Commission,  animated  programs,  and 
after-school  prooams; 

(iii)  Whether  the  advertisemmit 
appears  on  a  television  station  or 
channel  directed  to  children  under  12; 

(iv)  Whether  the  advertisement  is 
broadcast  during  or  immediately 
adjacent  to  radio  programs  directed  to 
children  under  12,  or  broadcast  on  a 
radio  station  directed  to  children  under 
12; 

(v)  Whether  the  advertisement 
appears  on  the  same  video  as  a 
commercially-prepared  video  directed 
to  children  undOT  12,  or  preceding  a 
movie  directed  to  children  under  12 
shown  in  a  movie  theater, 

(vi)  Whether  the  advertisement  or 
promotion  appears  on  product 
packaging  directed  to  children  under  12; 
and 

(vii)  Whether  the  advertisement, 
regardless  of  when  or  where  it  appears, 
is  directed  to  children  under  12  in  light 
of  its  subject  matter,  visual  content,  age 
of  models,  language,  characters,  tone, 
message,  or  the  Uke. 

(f)  Advertising  to  individuals  under 
the  age  of  18.  H)  The  provider  of  pay- 
per-call  services  shall  ensure  that  any 
pay-per-call  advertisement  directed 
primarily  to  individuals  under  the  age 
of  IB  shall  contain  a  clear  and 
ccHispicuous  diadostire  that  all 
individuals  under  the  age  of  18  must 
have  the  permission  of  such 
individual's  parent  or  legal  guardian 
prior  to  calling  such  pay-per-call 
service. 

(2)  For  purposes  of  §  308.3(0. 
disclosures  shall  be  made  "clearly  and 
conspicuously"  as  set  forth  in  §  308.3(a) 
and  as  follows: 

(i)  In  a  television  or  videotape 
advertisement,  each  letter  or  numeral  of 
the  video  disclosure  shall  be,  at  a 
minimum,  one-half  the  size  of  each 
letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  number. 
The  video  disclosure  shall  appear  on  the 
screen  for  sufficient  time  to  allow 
consumers  to  read  and  comprehend  the 
disclosure.  An  audio  disclosure  shall  be 
made  at  least  once,  simultaneously  with 
a  video  presentation  of  the  disclosure. 
However,  no  audio  presentation  of  the 
disclosure  is  required  in:  (A)  An 
advertisement  fifteen  (15)  seconds  or 
less  in  length  in  which  the  pay-per-call 
number  is  not  presented  in  the  audio 
portion,  or  (B)  an  advertisement  in    ' 
which  there  is  no  audio  presentation  of 
information  regarding  the  pay-per-call 


service,  including  the  pay-per-call 
number. 

(ii)  In  a  print  advertisement,  each 
letter  or  numeral  of  the  disclosure  shall 
be,  at  a  minimum,  one-half  the  size  of 
each  letter  or  numeral  of  the  largest 
presentation  of  the  pay-per-call  number. 

(3)  For  the  purposes  of  this  regulation, 
advertisements  directed  primarily  to 
individuals  under  18  shall  include:  Any 
pay-per-call  advertisement  appearing 
during  or  immediately  adjacent  to 
programming  for  which  competent  and 
reliable  audience  composition  data 
demonstrate  that  more  than  50%  of  the 
audience  is  composed  of  individuals 
under  18,  and  any  pay-per-call 
advertisement  <!ppearing  in  a  periodical 
for  which  competent  and  reliable 
readership  data  demonstrate  that  more 
than  50%  of  the  readership  is  composed 
of  individuals  under  18. 

(4)  For  the  purposes  of  this  regulation, 
if  competent  and  reliable  audience 
composition  or  readership  data  does  not 
demonstrate  that  more  than  50%  of  the 
audience  or  readership  is  composed  of 
individuals  under  18,  then  the 
Commission  shall  consider  the 
following  criteria  in  determining 
whether  an  advertisement  is  directed 
primarily  to  individuals  under  18: 

(i)  Whether  the  advertisement  appears 
in  publications  directed  primarily  to 
individuals  under  18,  including,  but  not 
limited  to,  books,  magazines  and  comic 
books; 

(ii)  Whether  the  advertisement 
appears  during  or  immediately  adjacent 
to  television  programs  directed 
primarily  to  individuals  under  18, 
including,  but  not  limited  to,  mid- 
^aftemoon  weekday  television  shows; 

(iii)  Whether  the  advertisement  is 
broadcast  on  radio  stations  that  are 
directed  primarily  to  individuals  imder 
18: 

(iv)  Whether  the  advertisement 
appears  on  a  cable  or  broadcast 
television  station  directed  primarily  to 
individuals  under  18; 

(v)  Whether  the  advertisement 
appears  on  the  same  video  as  a 
commercially-prepared  video  directed 
primarily  to  individuals  under  18,  or 
preceding  a  movie  directed  primarily  to 
individuals  under  18  shown  in  a  movie 
theater;  and 

(vi)  Whether  the  advertisement, 
regardless  of  when  or  where  it  appears, 
is  directed  primarily  to  individuals 
under  18  in  light  of  its  subject  matter, 
visual  content,  age  of  models,  language, 
characters,  tone,  massage,  or  the  like. 

(g)  Electronic  tones  in  advertisements. 
The  provider  of  pay-per-call  services  is 
prohibited  from  using  advertisements 
that  emit  electronic  tones  that  can 
automatically  dial  a  pay-per-call  service. 


(h)  Telephone  solicitations.  The 
provider  of  pay-per-call  services  shall 
ensure  that  any  telephone  message  that 
solicits  calls  to  the  pay-per-call  service 
discloses  the  cost  of  the  call  in  a  slow 
and  deliberate  manner  and  in  a 
reasonably  understandable  volume,  in 
accordance  with  §§  308.3(b)(l)(i)-(v). 

(i)  Referral  to  toll-free  telephone 
numbers.  The  provider  of  pey-per-call 
services  is  prohibited  from  referring  in 
advertisements  to  an  800  telephone 
number,  or  any  other  telephone  number 
advertised  as  or  widely  understood  to  be 
toll-free,  if  that  number  violates  the 
prohibition  concerning  toll-free 
numbers  set  forth  in  §  308. 5(i). 

1 308.4    Special  rule  for  Infrequent 
publicatlona. 

(a)  The  provider  of  any  pay-per-call 
service  that  advertises  a  pay-per-call 
service  in  a  publication  that  meets  the 
requirements  set  forth  in  §  308.4(c)  may 
include  in  such  advertisement,  in  lieu  of 
the  cost  disclosures  required  by 

§  308.3(b),  a  clear  and  conspicuous 
disclosure  that  a  call  to  the  advertised 
pay-per-call  service  may  result  in  a 
substantial  charge. 

(b)  The  provider  of  any  pay-per-call 
service  that  places  an  alphabetical 
listing  in  a  publication  that  meets  the 
requirements  set  forth  in  §  308.4(c)  is 
not  required  to  make  any  of  the 
disclosures  required  by  §§  308.3  (b),  (c), 
(d)  and  (f)  in  the  alphabetical  listing, 
provided  that  such  listing  does  not 
contain  any  information  except  the 
name,  address  and  telephone  number  of 
the  pay-per-call  provider. 

(c)  The  publication  referred  to  in 
§  308.4(a)  and  (b)  must  be: 

(1)  Widely  distributed: 

(2)  Printed  annually  or  less 
frequently;  and 

(3)  One  that  has  an  established  policy 
of  not  publishing  specific  prices  in 
advertisements. 

i  308.5    Pay-per-call  service  standards. 

(a)  Preamble  message.  The  provider  of 
pay-per-call  services  shall  include,  in 
each  pay-per-call  message,  an 
introductory  disclosure  message 
("preamble")  in  the  same  language  as 
that  principally  used  in  the  pay-per-call 
message,  that  clearly,  in  a  slow  and 
deliberate  manner  and  in  a  reasonably 
understandable  volume: 

(1)  Identifies  the  name  of  the  provider 
of  the  pay-per-call  service  and  describes 
the  service  being  provided; 

(2)  Specifies  the  cost  of  the  service  as 
follows: 

(i)  If  there  is  a  flat  fee  for  the  call,  the 
preamble  shall  state  the  total  cost  of  the 
call: 

(ii)  If  the  call  is  billed  on  a  time- 
sensitive  basis,  the  preamble  shall  state 
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the  cost  per  minute  and  any  minimum 
charges:  if  the  length  of  the  program  cm 
be  determined  in  advonoe.  the  preamble 
shall  also  state  the  mexiroum  charge 
that  could  be  incurred  if  the  caller 
listens  to  the  complete  program; 

(iii)  If  the  call  is  billod  on  a  variable 
rate  basis,  the  preamble  shall  state,  in 
accordance  with  §§  308.5(8)(2)(i)  and 
(ii),  (he  cost  of  the  initial  portion  of  the 
call,  any  minimum  charges,  and  the 
range  of  rates  that  may  be  charged 
dupending  on  the  options  chosen  by  the 
caller: 

(iv)  Any  other  fees  that  will  be 
charged  foi  the  service  shall  be 
disciosttd,  as  well  as  fees  for  any  other 
pdy-per-call  service  to  which  the  caller 
may  be  transferred; 

(.>i  Informs  the  caller  that  charges  for 
the  call  begin,  and  that  to  avoid  charges 
the  call  must  be  terminated,  three 
seconds  after  a  dearly  discernible  signal 
or  tcHie  indicating  the  end  of  the 
preamble; 

(4)  Informs  the  caller  that  anyone 
under  the  age  of  18  must  have  the 
permission  of  parent  or  legal  guardian 
in  order  to  complete  the  call;  and 

(3)  Informs  the  caller,  in  the  case  of 
d  pay-per-call  service  that  is  not 
c  Derated  or  expressly  authorized  by  a 
Federal  agency  but  that  provides 
information  cm  a  Federal  program,  or 
ihat  uses  a  trade  or  brand  name  or  any 
other  term  that  reasonably  could  be 
interpreted  or  construed  as  impljring 
any  Federal  government  ctmnection. 
approval  or  endorsemmt,  that  the  psy- 
ner-call  service  is  not  authorized, 
endorsed,  or  approved  by  any  Federal 
agency. 

(b)  No  charge  to  caller  for  preamble 
message.  The  provide  of  pay-per-call 
services  is  prohibited  from  diarging  a 
cjiler  any  amount  whatsoever  for  such 
a  service  if  the  caller  hangs  up  at  any 

J  me  prior  to  three  seconds  after  the 
si^^nal  or  tone  indicating  the  end  of  the 
-^'  <iamble  described  in  §  308.5(a). 
>!Owever,  the  three-second  delay,  and 
:  ?<?  message  concerning  such  delay 
i^iwTibed  in  §  308.5(a)(3},  is  not 
•squired  if  the  provider  of  pay-per-call 
s-^rvices  offers  the  caller  an  anirmative 
means  (such  as  pressing  a  key  on  a 
telephone  keypad)  of  indicating  a 
decision  to  incur  the  charges. 

(c)  Notninat  cost  calls.  The  preamble 
described  in  $  308.5(a)  is  not  required 
when  the  entire  cost  of  the  pay-per-call 
service,  whether  billed  as  a  flat  rate  or 
on  a  time  sensitive  basis,  is  $2.00  <x 
less. 

fd)  Data  service  calls.  The  preamble 
dnscribed  in  $  308.5(a)  is  not  required 
when  the  entire  call  consists  of  the  mm- 
verbal  transmission  of  information. 


(e)  Bypass  mechanism.  He  provider 
of  psf-percall  services  that  o^ers  to 
firequent  callers  or  regular  subscribers  to 
sudi  services  the  option  of  activating  a 
bypass  medianism  to  avoid  Ustening  to 
the  preamble  during  subsequent  calls 
shall  not  be  deemed  to  be  in  violation 
of  $  308.5(a),  provided  that  any  such 
bypass  mechanism  shall  be  disabled  for 
a  period  of  no  less  than  30  days 
immediately  after  the  institution  of  an 
inciaase  in  the  price  for  the  service  or 

a  change  in  the  nature  of  the  service 
offered. 

(f)  BiUing  limitations.  The  provider  of 
pay-per-call  services  is  prohibited  from 
oilling  consumers  in  excess  of  the 
amount  describ«*d  in  the  preamble  for 
those  services  and  from  billing  hir  any 
services  provided  in  violation  of  any 
section  oi  this  rule. 

(g)  Stopping  the  assessment  of  time- 
based  charges.  The  provider  of  pay-per- 
call  services  shall  stop  the  assessment  of 
time-baaed  charges  immediately  upon 
disconnection  by  the  caller. 

(h)  Prohibition  on  services  to  children. 
The  provider  of  pey-per-call  services 
shall  not  direct  such  services  to  children 
under  the  age  of  12,  unless  such  service 
is  a  bona  fide  educational  service.  The 
Commission  shall  consider  the 
following  criteria  in  determining 
whether  a  pay-per-call  service  is 
directed  to  children  under  12: 

(1)  Whether  the  pay-per-call  service  is 
advertised  in  the  manner  set  forth  in 

§§  308.3(e)(2)  and  (3);  and 

(2)  Whether  the  pay-per-call  service, 
regardless  of  when  or  where  it  is 
advertised,  is  directed  to  children  under 
12,  in  light  of  its  subject  matter,  content, 
language,  featured  personality, 
characters,  tone,  message,  or  the  like. 

(i)  Prohibition  concerning  toll-free 
numbers.  Any  person  is  prohibited  from 
using  an  800  number  or  other  telephone 
number  advertised  as  or  widely 
understood  to  be  toll-free  in  a  manner 
that  would  result  in: 

(1)  The  calling  party  being  assessed, 
by  virtue  of  completing  the  call,  a 
charge  for  the  call; 

(2)  The  calling  party  being  connected 
to  an  access  number  for,  or  otherwise 
transferred  to,  a  pay-per-caJl  service: 

(3)  The  calling  party  being  charged  for 
information  conveyed  during  the  call 
unless  the  calling  party  has  a 
presubscription  or  comparable 
arrangement  to  be  charged  for  the 
information;  or 

(4)  The  calling  party  being  called  back 
collect  for  the  provision  of  audio  or  data 
information  services,  simultaneous 
voice  convefsation  services,  or  products. 

(j)  Disclosure  requirements  for  billing 
statements.  The  provider  of  pay-per-call 
services  shall  ensure  that  any  billing 


statement  for  such  provider's  charoes 
shall: 

(1)  Display  any  charges  for  pay-per- 
call  services  in  a  portion  of  the 
consumer's  bill  that  is  identified  3$  not 
being  related  to  local  and  long  distance 
telephone  charges: 

(2)  For  each  charge  so  displayed. 
specify  the  type  of  service,  the  amount 
of  the  diarge.  and  the  date,  time,  and, 
for  calls  billed  on  a  time-sensitive  basis, 
the  duration  of  the  call;  and 

(3)  Display  the  local  or  toll-free 
telephone  number  where  consumers  can 
obtain  answere  to  their  questions  and 
information  on  their  rights  and 
obligations  writh  regard  to  their  use  of 
pay-per-call  services,  and  can  obtain  the 
name  and  mailing  address  of  the 
provider  of  pay-par-cal!  services. 

(k)  Refunds  to  consumers.  The 
provider  oi  pay-per-call  aervicM  shall  be 
liable  for  refunds  or  credits  to 
consumen  who  have  beer,  billed  for 
pay-per-call  services,  and  who  have 
paid  the  charges  for  such  services, 

Eursuant  to  pay-per-call  programs  that 
ave  been  found  to  have  violated  any 
provision  of  this  rule  or  any  other 
Federal  rule  or  law. 

(1)  Service  bureau  liability.  A  service 
bureau  shall  be  li^le  for  violations  of 
the  rule  by  pay-per-call  services  using 
its  call  processing  fodlities  where  it 
knew  or  should  have  known  of  the 
violation. 

§  308.8    Acceaa  to  infonnation. 

Any  common  carrier  that  provides 
telecommunication  services  to  any 
provider  of  paj-pm-caU  services  shall 
make  available  to  the  Commission,  upon 
written  request,  any  records  and 
financial  information  maintained  by 
such  carrier  relating  to  the  arrangements 
(other  than  for  rtie  provision  of  local 
exchange  service)  betvvret>n  such  carrier 
and  any  provider  of  pay-per-call 
services. 

1308.7    BiUing  and  coltaction  for  pay-par* 
call  aarvtcea. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  deHn.tions 
shall  apply: 

(1)  Billing  entity  me&ns  any  person 
who  transniits  a  billing  statement  to  a 
customer  for  a  telephone- billed 
purchase,  or  any  person  who  assumes 
responsibility  for  receiving  and 
responding  to  billing  error  complaints 
or  inquiries. 

(2)  BilUng  error  means  any  of  the 
following: 

(!)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  made  by  the  customer  nor  made 
from  the  telephone  of  the  customer  who 
was  billed  for  the  purchase  or.  if  made. 
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I  not  In  the  unount  reflected  on  such 
•tatement. 

(ii)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchaae  for  which 
the  cuitomer  requeats  additional 
clarification,  including  documentary 
evidence  thereof. 

(iii)  A  reflectitm  on  a  billing  statement 
of  a  telephone-billed  purchase  that  was 
not  accepted  by  the  oistomer  or  not 
provided  to  the  customer  in  accordance 
writh  the  stated  terms  of  the  transaction. 

(iv)  A  reflection  on  a  billing  statement 
of  a  telephone-billed  purchase  for  a  call 
made  to  an  800  or  other  toll  free 
telephone  number. 

(v)  The  failure  to  reflect  properly  on 
a  billing  statement  a  payment  made  by 
the  customer  or  a  credit  issued  to  the 
customer  with  respect  to  a  telephone- 
billed  purchase. 

(vi)  A  computation  error  or  similar 
error  of  an  accounting  nature  on  a 
billing  statement  of  a  telephone-billed 
purchase. 

(vii)  Failure  to  transmit  a  billing 
statement  for  a  telephone-billed 
purchase  to  a  customer's  last  known 
address  if  that  address  was  furnished  by 
the  customer  at  least  twenty  days  before 
the  end  of  the  billing  cycle  for  which 
the  statement  was  required. 

(viii)  A  reflection  on  a  billing 
statement  of  a  telephone-billed  purchase 
that  is  not  identified  in  accordance  with 
the  requirements  of  §  308.5(j). 

(3)  Customer  means  any  person  who 
acquires  or  attempts  to  acquire  goods  or 
services  in  a  telephone-billed  purchase, 
or  who  receives  a  billing  statement  for 

a  telephone-billed  purchase  charged  to 
a  telephone  number  assigned  to  that 
person  by  a  providing  carrier. 

(4)  Preexisting  agreement  means  a 
"presubscription  or  comparable 
arrangement."  as  that  term  is  defined  in 
§  308.2(e). 

(5)  Providing  carrier  means  a  local 
exchange  or  interexchange  common 
carrier  providing  telephone  services 
(other  than  local  exchange  services)  to  a 
vendor  for  a  telephone-billed  purchase 
that  is  the  subject  of  a  billing  error 
complaint  or  inquiry. 

(6)  Telephone-billed  purchase  means 
any  purchase  that  is  completed  solely  as 
a  consequence  of  the  completion  of  the 
call  or  a  subsequent  dialing,  touch  tone 
entnr,  or  comparable  action  of  the  caller. 
Such  term  does  not  include: 

(i)  A  purchase  by  a  caller  pursuant  to 
a  preexisting  agreement  with  a  vendor. 

(ii)  Local  exchange  telephone  services 
or  interexchange  telephone  services  or 
any  service  that  the  Federal 
Conununicationa  Commission 
determines  by  rule— 


(A)  Is  doeely  related  to  the  provision 
of  local  exchange  telephone  services  or 
interexchange  telephone  services;  and 

(B)  b  subject  to  billing  dispute 
resolution  procedures  requirod  by 
Federal  or  state  statute  or  regulation;  or 

(iii)  The  purchase  of  goods  or  services 
that  is  othwwise  subject  to  billing 
dispute  resolution  procedures  required 
by  Federal  statute  or  regulation. 

(7)  Vendor  means  any  person  who. 
through  the  use  of  the  telephone,  ofliers 
goods  or  services  for  a  telephone-billed 
purchase. 

(b)  Initiation  of  billing  review.  A 
customer  may  initiate  a  billing  review 
Mrith  respect  to  a  telephone-billed 
purchase  by  providing  the  billing  entity 
with  notice  of  a  billing  error  no  later 
than  60  days  after  the  billing  entity 
transmitted  the  Hrst  billing  statement 
that  contains  a  charge  for  such 
telephone-billed  purchase.  If  the  billing 
error  is  the  reflection  on  a  billing 
statement  of  a  telephone-billed  purchase 
not  provided  to  the  customer  in 
accordance  with  the  stated  terms  of  the 
transaction,  the  60-day  period  shall 
begin  to  run  from  the  date  the  goods  or 
services  are  delivered  or,  if  not 
delivered,  should  have  been  delivered, 
if  such  date  is  later  than  the  date  the 
billing  statement  was  transmitted.  A 
billing  error  notice  shall: 

(1)  Set  forth  or  otherwise  enable  the 
billing  entity  to  identify  the  customer's 
name  and  the  telephone  number  to 
which  the  charge  was  billed; 

(2)  Indicate  the  customer's  belief  that 
the  statement  contains  a  billing  error 
and  the  type,  date,  and  amount  of  such; 
and 

(3)  Set  forth  the  reasons  for  the 
customer's  belief,  to  the  extent  possible, 
that  the  statement  contains  a  billing 
error. 

(c)  Disclosure  of  method  of  providing 
notice:  presumption  if  oral  notice  is 
permitted.  A  billing  entity  shall  clearly 
and  conspicuously  >  disclose  on  each 
billing  statement  or  on  other  material 
accompanying  the  billing  statement  the 
method  (oral  or  written)  by  which  the 
customer  may  provide  notice  to  initiate 
review  of  a  billing  error  in  the  manner 
set  forth  in  §  308.7(b).  If  oral  notice  is 
prarmitted.  any  customer  who  orally 
communicates  an  allegation  of  a  billing 
error  to  a  billing  entity  shall  be 
presumed  to  have  properly  initiated  a 


>Th«  standard  for  "clear  and  conspicuous"  as 
usad  in  this  saclion  shall  ba  the  standard 
•nuncialwi  by  the  Board  oi  Governors  of  the  Federal 
Reaarve  System  in  its  OfBdal  Staff  Commentary  on 
Regulation  Z.  which  requires  simply  that  the 
disclosures  be  in  a  reaaoiwbly  undentandat>le  form. 
Sea  12  CFR  part  22e.  Supplement  I.  Comment 
22a.5(a)(l)-l. 


billing  review  in  accordance  with  the 
reouirements  of  §  308.7(b). 

(d)  Response  to  customer  notice.  A 
billing  entity  that  receives  notice  of  a 
billing  error  as  described  in  §  308.7(b) 
shall: 

(1)  Send  a  written  acknowledgement 
to  the  customer  including  a  statement 
that  any  disputed  amount  need  not  be 
paid  pending  investigation  of  the  billing 
error.  This  shall  be  done  no  later  than 
forty  (40)  days  after  receiving  the  notice, 
unless  the  action  required  by 
$  308.7(d)(2)  is  taken  within  such  40- 
dav  period;  and 

(2)(i)  Correct  the  billing  error  and 
credit  the  customer's  account  for  any 
disputed  amount  and  any  related 
charges,  and  notify  the  customer  of  the 
correction.  The  billing  entity  also  shall 
disclose  to  the  customer  that  collection 
efforts  may  occur  despite  the  credit,  and 
shall  provide  the  names,  mailing 
add^sses,  and  business  telephone 
numbers  of  the  vendor  and  providing 
carrier,  as  applicable,  that  are  the 
subject  of  the  telephone-billed  purchase, 
or  provide  the  customer  with  a  local  or 
toll-free  telephone  number  that  the 
customer  may  call  to  obtain  this 
information  directly.  However,  the 
billing  entity  is  not  required  to  make  the 
disclosure  concerning  collection  efforts 
if  the  vendor,  its  agent,  or  the  providing 
carrier,  as  applicable,  will  not  collect  or 
attempt  to  collect  the  disputed  charge; 
or 

(ii)  Transmit  an  explanation  to  the 
customer,  after  conducting  a  reasonable 
investigation  (including,  where 
appropriate,  contacting  the  vendor  or 
providing  carrier).3  setting  forth  the 
reasons  why  it  has  determined  that  no 
billing  error  occiirred  or  that  a  different 
billing  error  occurred  h-om  that  asserted, 
make  any  appropriate  adjustments  to 
the  customer's  account,  and,  if  the 
customer  so  requests,  provide  a  written 
explanation  and  copies  of  documentary 
evidence  of  the  customer's 
indebtedness. 

(3)  The  action  required  by 
§  308.7(d)(2)  shall  be  taken  no  later  than 
two  complete  billing  cycles  of  the 
billing  entity  (in  no  event  later  than 
ninety  (90)  days)  after  receiving  the 


>  If  a  customer  sulunits  a  billing  error  notice 
alleging  either  !he  nondelivery  of  goods  or  services 
or  that  inrormalion  appearing  on  a  billing  statement 
has  been  reported  incorrectly  to  the  billing  entity, 
the  billing  entity  shall  not  deny  the  assertion  unless 
it  conducts  a  reasonable  investigation  and 
determines  that  the  goods  or  services  were  actually 
delivered  as  agreed  or  that  the  information  was 
correct.  There  shall  be  a  rebuttable  presumption 
that  goods  or  services  were  actually  delivered  to  the 
extent  that  3  vendor  or  providing  carrier  produces 
documents  prepared  and  maintained  in  the 
ordinary  course  of  buiinau  showing  the  date  on, 
and  the  place  to,  which  the  goods  or  services  were 
transmitted  or  delivand. 


UMI 
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notice  of  the  UUing  error  and  before 
taking  any  action  to  collect  the  disputed 
amount,  or  any  pert  thereof.  After 
complying  with  §  306.7(d)U).  the  billing 
entity  shall: 

U)  If  it  is  determined  that  any 
disputed  amount  is  in  error,  promptly 
notify  the  appropriate  providing  carrier 
or  veadot,  as  applical^  of  its 
dispositkiB  of  this  customer's  InUing 
error  mad  the  reasons  therefM;  and 

(ii)  Promptly  notify  the  custoom-  in 
writing  of  the  time  when  payment  is 
due  of  any  portion  oi  the  diq>uted 
amoimt  determined  not  to  be  in  error, 
which  time  shall  be  the  longer  of  ten 
(10)  days  or  the  numbar  of  days  the 
custcmer  is  ordinarily  allowed  (whether 
by  custom,  contract  or  state  law)  to  pay 
undisputed  amounts,  and  that  failure  to 
pay  such  amount  may  be  reported  to  a 
credit  reporting  agency  or  subject  the 
customer  to  a  collection  action,  if  that 
in  fact  may  happen. 

(e)  Withdrawal  of  billing  error  notice. 
A  billing  entity  need  not  comply  with 
the  requirements  of  $  308.7(d)  if  the 
customer  has,  after  giving  notice  of  a 
billing  error  and  before  the  expiration  of 
the  time  limits  specified  therein,  agreed 
that  the  billing  statement  was  correct  or 
agreed  to  withdraw  voluntarily  the 
billing  error  notice. 

(f)  Limitation  on  responsibility  for 
billing  error.  After  oompfying  with  the 
provisions  of  §  30S.7(d).  a  billing  entity 
has  no  further  responsibility  under  that 
section  if  the  customer  omtinuea  to 
make  substantially  the  same  allegation 
with  respect  to  a  billing  error. 

(gj  Customer's  right  to  withhold 
disputed  amount;  limitation  on 
coUf^ion  action.  Once  the  customw  has 
submitted  notice  of  a  billing  error  to  a 
billing  entity,  the  customer  need  not 
pay.  and  the  billing  entity,  providing 
carrier,  or  vendor  may  not  try  to  collect, 
any  portion  of  any  required  payment 
that  the  customer  reasonably  believes  is 
related  to  the  disputed  amount  until  the 
billing  entity  receiving  the  notice  has 
complied  with  the  requirements  of 
§  308.7(d).  The  billing  entity,  providing 
carrier,  or  vendor  are  not  prohibited 
from  taking  any  action  to  collect  any 
undisputed  portion  of  the  bill,  or  from 
reflecting  a  disputed  amount  and  related 
charges  on  a  billing  statement,  provided 
that  the  billing  statement  clearly  states 
that  payment  of  any  disputed  amount  or 
related  charges  is  not  required  pending 
the  billing  entity's  compliance  with 
§  308.7(d). 

(h)  Prohibition  on  chtvgesfor 
initiating  billing  review.  A  billing  entity, 
providing  carrier,  or  vendor  may  not 
impose  on  the  customer  any  chaige 
related  to  the  billing  review,  including 


chaigaa  for  documentation  or 
investigation. 

U)  Bestrictiotu  on  credit  repoitittg— 
(1)  Adversm  credit  reports  prohUrited. 
Once  the  customer  has  suwutted  notioB 
of  a  kalling  anor  to  a  billing  entity,  a 
billing  entity,  providing  carrier,  vendor, 
or  other  agent  may  not  report  or  threaten 
directly  or  indiiectfy  to  repmt  adverse 
inforaaatioa  to  any  parson  beaiuse  of 
the  customar's  withholding  payment  of 
the  disputed  amount  or  related  charges, 
until  the  billing  entity  has  met  the 
reqoiremeota  (rf  §  308.7(d)  and  alknred 
the  customer  as  many  days  thanefler  to 
make  payment  as  praacribad  bjr 
§308.7(d)(3)(ii). 

(2)  Reports  on  cmttinuing  disputes.  If 
a  billing  entity  raoeivas  further  notice 
from  a  customer  within  the  time 
allowed  for  payment  under  $  30a7(i)(l) 
that  any  portion  of  the  bilUng  error  is 
still  in  dispute,  a  bilhng  entity, 
providing  earner,  vendor,  or  other  agent 
may  not  report  to  any  pwsm  that  the 
customer's  account  is  delinquent 
because  of  tb»  customer's  fulure  to  pay 
that  disputed  amount  unless  the  billing 
entity,  providing  carrier,  vendor,  or 
other  agent  also  reports  that  the  amount 
is  in  dispute  and  notifies  the  customer 
in  writing  of  the  name  and  address  of 
each  person  to  whom  the  vendor,  billing 
entity,  providing  carrier,  or  other  agent 
has  repiorted  the  account  as  delinquent. 

(3)  Reporting  of  dispute  resolutions 
required.  A  billing  entity,  providing 
carrier,  vendor,  or  other  agent  shall 
report  in  writing  any  subsequent 
resolution  of  any  matter  reported 
pursuant  to  §  308.7(i)(2)  to  all  persons  to 
whom  sudi  matter  was  initially 
reported. 

(j)  Forfeiture  of  right  to  collect 
disputed  amount.  Any  billing  entity, 
providing  carrier,  vendor,  or  other  agent 
who  fails  to  comply  with  the 
requirements  of  §S  308.7(c),  (d).  (g),  (h). 
or  (i)  forfeits  any  right  to  collect  from 
the  customer  the  amount  indicated  by 
the  customer,  under  §  308.7(b)(2),  to  be 
in  error,  and  any  late  charges  or  other 
related  charges  thereon,  up  to  $50  per 
transaction. 

(k)  Prompt  notification  of  returns  and 
crediting  of  refunds.  When  a  vendor 
other  than  the  billing  entity  accepts  the 
return  of  property  or  forgives  a  debt  for 
services  in  connection  with  a  telephone- 
billed  purchase,  the  vendor  shall, 
within  seven  (7)  business  days  ht)m 
accepting  the  retiun  or  forgiving  the 
debt,  either: 

(1)  Mail  or  deliver  a  cash  refund 
directly  to  the  customer's  address,  and 
notify  the  appropriate  billing  entity  that 
the  customer  has  been  given  a  refund, 
or 


(2)  Transmit  a  credit  stalamani  to  tka 
billing  entity  throu^  tha  vaodor's 
normal  channds  for  billing  Idaphoaa 
billed  purcfaaaas.  Tba  billing  entity 
shall,  within  savan  (7)  bosineas  dqr* 
after  receiving  a  arodit  atatamanl.  credit 
tha  cortoaaar's  aocouaA  with  tha  anaoaot 
of  the  refund. 

(1)  Right  ofaukometto  assert  claia» 
or  defenses.  Any  billing  entity  or 
providing  carrier  who  saeks  to  collect 
charges  from  a  cuatooMr  for  a  tolephona- 
billed  purchase  that  is  the  subiact  of  a 
dispute  batwaaa  tha  customer  and  tha 
vendor  shall  be  su^act  lo  all  daima 
(other  than  tort  daima)  and  defenaaa 
arising  out  of  tha  transactieo  and 
relating  to  tha  failure  to  resolve  tha 
dispute  that  the  cualomw  could  aseert 
against  the  vendor,  if  the  customer  haa 
miada  a  good  faith  attempt  to  resolve  the 
dispute  with  the  vendor  or  providing 
carrier  (other  than  tha  billing  entity). 
The  billing  entity  or  providing  carrier 
shall  not  be  liable  uadar  this  paragraph 
for  any  amount  greater  than  the  amount 
billed  to  the  customer  for  the  purchase 
(including  any  related  charges). 

(m)  Retalitiory  actions  prohibited.  A 
billing  entity,  providing  carrier,  vendor, 
or  other  agent  may  not  accelerate  any 
part  of  the  customer's  indebtedness  or 
restrict  or  terminate  the  customer's 
access  to  pay-per-call  services  solely 
because  the  customer  has  exercised  in 
good  faith  rights  provided  by  this 
section. 

(n)  Notice  of  billing  error  rig/ils. — (1) 
Annual  statement,  (i)  A  billing  entity 
shall  mail  or  deliver  to  each  customer, 
with  the  first  biUing  statement  for  a 
telephone-billed  purchase  mailed  or 
delivered  after  the  effective  date  of  these 
regulations,  a  statement  of  the 
customer's  billing  rights  with  respect  to 
telephone-billed  purchases.  Thereafter 
the  billing  entity  shall  m^il  or  deliver 
the  billing  rights  statement  at  least  once 
per  calendar  year  to  each  customer  to 
v.'hom  it  has  mailed  or  delivered  a 
billing  statement  for  a  telephone-billed 
purchase  during  the  previous  twelve 
months.  The  billing  rights  statement 
shall  disclose  that  the  rights  and 
obligations  of  the  customer  and  tha 
billing  entity,  set  forth  therein,  are 
provided  under  the  federal  Telephone 
Disclosure  and  Dispute  Resolution  Act. 
The  statement  shall  describe  the 
procedure  that  the  customer  must 
follow  to  notify  the  bilUng  entity  of  a 
billing  error  and  the  steps  that  the 
billing  entity  must  take  in  response  to 
the  customer's  notice.  If  the  customer  is 
permitted  to  provide  oral  notice  of  a 
billing  error,  the  statement  shall 
disclose  that  a  customer  who  orally 
communicates  an  allegation  of  a  billing 
«Tor  is  presumed  to  have  provided 
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sufficient  notice  to  initiate  a  billing 
review.  The  statement  shall  also 
disclose  the  customer's  right  to 
%vithhold  payment  of  any  disputed 
amoimt.  and  that  any  action  to  collect 
any  disputed  amount  will  be 
suspended,  pending  completion  of  the 
billing  review.  The  statement  shall 
further  disclose  the  oistomer's  rights 
and  obligations  if  the  billing  entity 
determines  that  no  billing  error 
occuned,  including  what  action  the 
billing  entity  may  take  if  the  customer 
continues  to  withhold  payment  of  the 
disputed  amount.  Additionally,  the 
statement  shall  inform  the  customer  of 
the  billing  entity's  obligation  to  forfeit 
any  disputed  amount  (up  to  $50  per 
transactiai)  if  the  billing  entity  fails  to 
follow  the  billing  and  collection 
procedures  prescribed  by  §  308. 7  of  this 
nile. 

(ii)  A  billing  mtity  that  is  a  common 
carrier  may  comply  with  §  308.7(n)(l)(i) 
by,  within  60  days  after  the  effisctive 
date  of  these  regulations,  mailing  or 
delivering  the  billing  rights  statement  to 
all  of  its  customers  and,  thereafter, 
mailing  or  delivering  the  billing  rights 
statement  at  least  once  p>er  calendar 
year,  at  intervals  of  not  less  than  6 
months  nor  mcwe  than  18  months,  to  all 
of  itscustcMners. 

(2)  Ahemative  summary  statement. 
As  an  alternative  to  §  308.7(n)(l),  a 
billing  entity  may  mail  or  deliver,  on  or 
with  each  billing  statement,  a  statement 
that  sets  forth  the  procedure  that  a 
customer  must  fbllow  to  notify  the 
billing  mitity  of  a  billing  error.  The 
statement  shall  also  disclose  the 
customer's  right  to  withhold  payment  of 
any  disputed  amount,  and  that  any 
action  to  collect  any  disputed  amount 


will  be  suspended,  pending  completion 
of  the  billing  review. 

(3)  General  disclosure  requirements. 
(i)  The  disclosures  required  by 
§  308.7(n)(l)  shall  be  made  clearly  and 
conspicuously  on  a  separate  statement 
that  the  customer  may  keep. 

(ii)  The  disclosures  reqmred  by 
§  308.7(n)(2)  shall  be  made  clearly  and 
conspicuously  and  may  be  made  on  a 
separate  statement  or  on  the  customer's 
billing  statement.  If  any  of  the 
disclosures  are  provided  on  the  back  of 
the  billing  statement,  the  billing  entity 
shall  include  a  reference  to  those 
disclosures  on  the  front  of  the 
statement. 

(iii)  At  the  billing  entity's  option, 
additional  information  or  explanations 
may  be  supplied  with  the  disclosures 
required  by  §  308.7(n),  but  none  shall  be 
stated,  utilized,  or  placed  so  as  to 
mislead  or  confuse  the  customer  or 
contradict,  obscure,  or  detract  attention 
from  the  information  required  to  be 
disclosed.  The  disclosures  required  by 
S  308.7(n)  shall  appear  separately  and 
above  any  other  disclosures. 

(o)  Multiple  billing  entities.  If  a 
telephone-billed  purchase  involves 
more  than  one  billing  entity,  only  one 
set  of  disclosures  need  by  given,  and  the 
billing  entities  shall  agree  among 
themselves  which  billing  entity  must 
comply  with  the  requirements  that  this 
regulation  imposes  on  any  or  all  of 
them.  The  billing  entity  designated  to 
receive  and  respond  to  billing  errors 
shall  remain  the  only  billing  entity 
responsible  for  complying  with  the 
terms  of  §  308.7(d).  If  a  billing  entity 
other  than  the  one  designated  to  receive 
and  respond  to  billing  errors  receives 
notice  of  a  billing  error  as  described  in 


S  308.7(b).  that  billing  entity  shall 
either:  (1)  Promptly  transmit  to  the 
customer  the  name,  mailing  address, 
and  business  telephone  number  of  the 
billing  entity  designated  to  receive  and 
respond  to  billing  errors;  or  (2)  transmit 
the  billing  error  notice  within  fifteen 
(15)  days  to  the  billing  entity  designated 
to  receive  and  respond  to  billing  errors. 
The  time  requirements  in  §  308.7(d) 
shall  not  begin  to  nm  until  the  billing 
entity  designated  to  receive  and  respond 
to  billing  errors  receives  notice  of  the 
billing  error,  either  from  the  customer  or 
from  the  billing  entity  to  whom  the 
customer  transmitted  the  notice. 

(p)  Multiple  customers.  If  there  is 
more  than  one  customer  involved  in  a 
telephone-billed  purchase,  the 
disclosures  may  be  made  to  any 
customer  who  is  primarily  liable  on  the 
account. 

1308.8  Severability. 

The  provisions  of  this  rule  are 
'separate  and  severable  frt>m  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invalid,  it  is  the 
Commission's  intention  that  the 
remaining  provisions  shall  continuis  in 
effect. 

1306.9  Rulemaking  review. 

No  later  than  four  years  after  the 
effisctive  date  of  this  Rule,  the 
Commission  shall  initiate  a  rulemaking 
review  proceeding  to  evaluate  the 
operation  of  the  rule. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 

(FR  Doc.  93-18459  Filed  8-6-93:  8:45  am] 
BHJJNQ  cooc  srso-et-M 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marltating  S«rvlc« 

7CFR  Pwts29. 82.55. 58. 59. 61. 70. 
90-150. 100 

(CS-01-OM] 

raNOni-AASI 

Aganqf  Raorganbatlon  of  Analytical 
Taating  Sarvlcaa  | 

AOBKY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


UMI 


r:  On  January  15, 1989,  the 
Agricultural  Mariwting  Service  (AMS)  of 
the  Department  of  Agriculture 
consolidated  and  transferred  functions 
related  to  analytical  laboratory  testing 
services  performed  on  various 
agricultural  products  to  its  Science 
Ehvision  (formerly  Commodities 
Sdentific  Support  Division).  This  rule 
revises  AMS  regulations  by  establishing 
a  new  subchapter  E  in  title  7  and  by 
amending  and  transferring  regulations 
concerning  laboratory  services  and  the 
Plant  Variety  Protection  Act  to  the  new 
subchapter.  The  regulations  are  also 
revised  by  adding  provisions  for 
statistical  science  support  services  and 
residue  monitoring  operations  td  the 
new  subchapter  E.  The  fees  charged  for 
testing  and  related  services  under  the 
various  Science  Division  programs  are 
amended  to  reflect  additional  costs 
associated  with  the  services.  As  a  result 
of  these  amendments,  AMS  regulations 
related  to  analytical  testing  and 
laboratory  swvicee  will  be  consolidated 
and  the  entire  program  will  be 
administered  by  the  Science  Division. 
EFFECTIVE  DATE:  August  9, 1993. 
FOR  FURTHB)  a^ORMATION  CONTACT:  Dr. 
Craig  A.  Reed.  Director.  Science 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
PO  Box  96456,  room  3507  South 
Agriculture  Building,  Washington,  DC 
20090-6456.  Telephone  (202)  720-5231. 

St^PLEMENTARY  MFORMATION:  I 

I.  Executive  Order  12291  and' 
Secretary's  Memorandum  No.  1512-1; 
Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  The 
Agency  has  determined  that  this  action 
is  non-major  and  will  not  result  in  an 
annual  e^ct  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumere, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 


regions:  significant  adverse  affects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-baaed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  fee  increases  only 
reflect  an  increase  in  costs  to  the 
applicants  that  utilize  certain  laboratory 
services. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

II.  ECTect  on  Small  Entities 

The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  fees  provided  for  in  this 
document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  utilize  certain 
laboratory  services.  In  addition  to 
reorganizing  AMS  analytical  testing 
services  under  the  new  Science 
Division,  this  rule  provides  for  uniform 
laboratory  test  fees  for  the  same  type  of 
analysis  performed  in  different 
commodities  and  their  related  products. 

ni.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  reporting  and  recordkeeping 
included  in  7  CFR  part  96  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  control 
number  0581-0008.  The  forms  included 
in  7  CFR  part  97  have  been  approved  by 
the  Office  of  Management  and  Budget 
and  have  been  assigned  OMB  control 
number  0581-0055. 

IV.  Background  Informatioa 

AMS  provides  voluntary  and 
mandatory  analytical  laboratory  testing, 
licensure  of  chemists  and  analysts,  and 
quality  assurance  overaight  services  to 
private  and  government  applicants  in 
accordance  with  applicable  authorities. 
Prior  to  January  15, 1989,  laboratory 
services  and  technical  support  were 
provided  by  various  AMS  Divisions — 
Cotton,  Poultry,  Fruit  and  Vegetable, 
Tobacco.  Dairy,  and  Livestock  and  Seed. 
The  laboratory  testing  programs 
operated  independently  under  the 


divisi9ns  according  to  the  respective 
division's  rules  published  in  title  7  of 
the  Code  of  Federal  Regulations. 

In  August  1987,  the  AMS 
Administrator  established  a  task  force 
composed  of  members  from  the  various 
divisions.  The  task  force  reviewed  and 
evaluated  existing  AMS  laboratory  and 
technical  support  programs  to  identify 
organizational  alternatives  that  could 
improve  the  quality,  efficiency,  and 
cost-effectiveness  of  services. 

Based  on  task  force  findings  and 
recommendations,  the  AMS 
Administrator  proposed  to  reorganize 
and  consolidate  the  field  laboratory 
structure  under  the  Science  Division 
(formerly  the  Commodities  Scientific 
Support  Division).  On  October  28. 1988. 
the  Assistant  Secretary  for 
Administration  approved  the  proposal. 
On  January  15,  1989,  the  Administrator 
announced  the  transfer  of  functions  to 
the  Science  Division  (SD). 

Presently,  regulations  pertaining  to 
analytical  testing  programs  appear  in 
chapter  I,  subchapters  A  and  C  of  the 
regulations  under  the  former  divisions' 
sections.  Due  to  the  reorganization  and 
consolidation  of  the  field  laboratory 
structure  of  AMS,  and  the  transfer  of 
functions  and  responsibilities  to  Science 
Division,  a  new  subchapter  E, 
Commodity  Laboratory  Testing 
Programs,  is  established  to  implement 
the  changes.  In  addition,  laboratory 
testing  fees  and  hourly  rates  currently 
specified  in  parts  52,  55,  58,  and  70  are 
revised,  consolidated,  and  published  in 
a  new  part  91.  Fees  pertaining  to 
cottonseed  grading  and  certification  in 
current  part  61  remain  in  new  part  96 
pertaining  to  cottonseed  because 
cottonseed  grade  determination  is  a 
direct  result  of  laboratory  analysis 
performed  by  USDA  licensed  chemists 
in  their  individual  laboratories.  Fees 
charged  under  the  Plant  Variety 
Protection  program  in  current  part  180 
remain  in  new  part  97  which  pertains  to 
nonlaboratory  services  under  the  Plant 
Variety  Protection  program.  Since  the 
hourly  rate  for  the  laboratory  services 
provided  herein  may  change  from  time 
to  time,  by  consolidating  the  majority  of 
these  fees  in  part  91,  the  Agency  only 
needs  to  amend  one  part  instead  of 
several  different  parts  of  the  CFR  each 
time  the  rate  for  such  laboratory  test 
services  is  revised.  This  consolidation 
also  results  in  greater  fee  uniformity  for 
identical  tests  and  eases  the 
administration  of  laboratory  services 
and  oversight. 

New  part  90  contains  the  introduction 
to  subchapter  E  and  provides  an 
overview  of  the  functions  and 
responsibilities  of  the  Science  Division. 
In  addition,  part  90  contains  the  good 
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laboratory  practice  and  general  quality 
assurance  requirements  for  laboratory 
service  programs  of  laboratories 
certified  and  approved  by  the  Science 
Division.  Part  91,  in  addition  to 
laboratory  testing  fees,  contains  general 
administrative  provisions  and 
definitions. 

Part  92  pertaining  to  tobacco  contains 
definitions,  the  location  of  the'Science 
Division  laboratory,  specific  pesticide 
residues  tests,  and  other  types  of 
laboratory  testing  services.  Part  93 
contains  definitions,  locations  of 
Science  Division  laboratories,  references 
for  analytical  methods,  and  available 
laboratory  tests,  and  special  analyses 
performed  on  processed  fruits  and 
vegetables.  Part  93  is  divided  into  three 
subparts  in  order  to  separate  the 
ana!>1ical  testing  and  laboratory 
services  for  fruits  and  vegetables 
performed  at  the  multidisciplinary 
Science  Division  Midwestern  laboratory 
in  Chicago,  Illinois,  and  the  specialty 
Science  Division  laboratories  located 
throughout  the  southern  United  States. 
Subpart  A  of  part  93  describes  the 
analytical  services  performed  at  Science 
Division's  Citrus  Laboratory  in 
Winterhaven,  Florida.  Laboratory 
analyses  are  conducted  at  this  specialty 
laboratory  primarily  to  determine  if 
citrus  products  produced  in  Florida 
satisfy  quality  and  grade  standards  set 
forth  in  the  Florida  Qtrus  Code. 
Analyses  of  citrus  juice  and  citrus 
products  firom  other  countries  and  other 
locations  within  the  United  States  are 
also  available.  Subpart  B  of  part  93 
describes  the  laboratory  analyses 
available  for  diffierent  types  of  food 
products,  including  processed  fruits  and 
vegetables  and  beverage  products.  The 
Midwestern  Laboratory  in  Chicago 
conducts  the  majority  of  analyses  for 
these  food  products  to  derive  their  grade 
and  quality,  and  to  determine 
compliance  of  the  product  with 
applicable  government  specifications. 
Subpart  C  of  part  93  describes  the 
analytical  services  and  the  quality 
control  sample  program  conducted  at 
Science  Division's  nine  aflatoxin 
laboratories  located  in  Georgia,  Virginia, 
North  Carolina,  Alabama,  and 
Oklahoma.  These  specialty  laboratories 
primarily  determine  the  aflatoxin 
content  for  peanuts,  peanut  products 
and  tree  nuts.  In  addition,  some  of  the 
laboratories  ofl'er  physical  and  chemical 
composition  analyses  for  oilseeds  or 
oilseed  products. 

Part  94  contains  definitions,  locations 
of  the  Sdence  Division  laboratories, 
refiarances  for  the  majority  of  analytical 
methods,  available  laboratory  analyses 
that  are  applicable  to  assure  food  safety, 
and  the  ioentity  and  quality  of  egg 


products  or  poultry  products.  Subpart  A 
of  this  part  describes  the  mandatory  egg 
product  samples  that  are  analyzed  for 
the  Poultry  Division  by  appropriated 
and  annually  designated  funds.  Subpart 
B  of  this  part  describes  the  voluntary 
egg  product  samples  that  are  analyzed 
for  a  fee  at  a  previously  ascertained 
analysis  time,  and  the  current  hourly 
rate.  Subpart  C  of  this  part  is  reserved 
for  the  Salmonella  Laboratory 
Recognition  Program. 

Part  95,  Processed  Dairy  Products, 
contains  definitions,  the  location  of  the 
Sdenos  Division  laboratory,  references 
for  analytical  testing  methods,  and 
available  laboratory  analyses  to 
determine  the  United  States  grade 
standards,  wholesomeness  and  (quality 
of  processed  dairy  products.  Laboratory 
analyses  that  are  applicable  to 
determine  compliance  with  government 
specifications  and  tolerances  for 
residues  also  are  specified.  In  addition, 
part  95  outlines  the  laboratory  quality 
assurance  programs  for  dairy  products 
that  are  administered  by  the  Science 
Division.  These  programs  involve 
annual  on-site  laboratory  reviews  to 
assess  continued  conformance  with 
method  and  equipment  requirements  of 
USDA  approved  procedures,  and  to 
assess  the  analysts'  current  proficiency 
in  performing  analyses  of  dairy  products 
with  quality  control  check  samples. 

Part  96  contains  definitions, 
regulations  regarding  the  issuance  of 
licenses,  and  the  conditions  for  renewal 
of  licenses  for  chemists  in  analyzing  and 
performing  official  grade  determination 
of  cottonseed.  Part  96  includes  user  fees 
for  grading,  the  official  certification  for 
cottonseed,  the  cottonseed  chemist 
license  examination  fee,  and  the  annual 
chemist  license  renewal  fee.  In  addition, 
part  96  includes  procedure  for  issuance 
of  the  certificates  and  recordkeeping 
responsibilities  of  cottonseed  chemists, 
grounds  for  suspension  of  chemists' 
licenses,  and  the  procedures  for  onicial 
cottonseed  grade  determinations  using 
individually  determined  composition 
factors. 

Part  97  contains  all  the  regulations  of 
the  Plant  Variety  Protection  (PVP)  Office 
in  Beltsville.  Maryland.  Part  97  results 
from  the  AMS  transferral  of  the  PVP 
Office  bom  the  Livestock  and  Seeds 
Division  to  the  Science  Division.  The 
existing  PVP  regulations  in  part  180  of 
former  subchapter  H  are  removed  in 
Ibeir  entirety  and  are  redesignated  and 
moved  to  part  97  of  new  subchapter  E. 
Except  for  changes  in  applicable  words 
from  the  masculine  to  neuter  gender,  no 
text  nor  fiae  schedule  changes  are  made. 

Part  98  contains  definitions,  locations 
of  the  Science  Division  laboratories, 
references  for  the  majority  of  analytical 


methods,  quality  assurance  programs 
and  the  available  laboratory  analyses  for 
meats  and  meat  products,  that  are  often 
specified  by  purchase  contracts,  to  be 
performed  for  the  Department  of 
Defense  (DOD),  Defense  Personnel 
Support  Center  (DPSC),  or  for  city  or 
state  government  parties  through  tha 
inspection  service  of  the  AMS  LivestoJi 
and  Seed  Division.  Part  98  is  divided 
into  two  subparts:  subpart  A  of  this  pari 
pertains  to  meat  and  meat  product 
procurement  testing  for  school  lunch, 
defense,  prison  and  other  feeding 
programs,  and  subpart  B  of  this  part 
describes  the  Science  Division's 
certification  program  for  private  United 
States  laboratories  conducting  the 
examination  of  horsemeat  for  trichinae 
parasites  in  exported  products  to  the 
European  Community. 

Part  99  contains  statistical  terms  and 
provisions  pertaining  to  the  Statistical 
Science  Program  within  the  AMS 
Science  Division.  The  Statistical 
Sdence  staff,  comprised  of  specialists  in 
Washington,  DC  and  Kansas  Gty, 
Missouri,  provides  technical  consulting 
and  advising  services  for  the  AMS 
commodity  divisions,  and  data 
processing  and  statistical  support  for 
applied  research,  for  the  standardization 
of  inspection  equipment.  This  branch 
also  renders  advice  and  answers 
concerning  sampling  problems  through 
the  application  of  mathematical 
statistics  and  computing.  Together  with 
other  divisions  of  AMS,  the  branch 
establishes  uniform  testing  procedures 
and  develops  rapid  identification 
methods  for  hazardous  substances 
which  present  an  environmental  and 
human  health  risk. 

Part  100  contains  administrative 
details  of  the  Science  Division's 
National  Laboratory  Accreditation 
Program  once  it  is  implemented.   . 
Laboratories  are  required  to  meet 
established  criteria  for  accreditation  in 
chemical  residue  testing  of  agricultural 
products  and  minimum  requirements 
for  facility,  equipment,  methodology 
and  quality  controls.  In  addition, 
analysts  in  such  laboratories  are 
required  to  demonstrate  sustained 
acceptable  performance  through  regular 
testing  of  interlaboratory  proficiency 
check  samples  at  different  chemical 
residue  levels.  Part  100  also  includes 
fees  for  laboratory  accreditation  to  offset 
the  costs  of  the  National  Laboratory 
Accreditation  Program  (NLAP). 

Part  101  is  reserved  for  regulations 
pertaining  to  Science  Division's 
Pesticide  Data  Program  (PDP).  The 
Program  is  currently  staffed  by  Science 
Division  employees  in  Washington.  DC 
and  Manassas.  Virginia. 
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Put  110  b  iMervwl  far  Sdenca 
EXviaioo's  wcordk—ping  program  for 
rMtrictad  uaa  petiddM  l^  certified 
appUcatocs.  Puts  102-100  uid  parts 
111-150  is  leserved  for  the  future  SD 
programs. 

V.  Basis  far  Foe  and  Hoariy  Analysis 


UMI 


Fees  and  hourly  analysis  rates  which 
are  praeently  in  efiiact  are  inadequate  to 
recover  the  current  cost  of  providing  the 
laboiatoty  aervices  and  technical 
support  to  the  AMS  Divisions— Poultry, 
Fruit  and  Vegetable,  Dairy,  and 
Uvestodc  and  Seed  and  to  other 
applicants  of  the  services.  The 
A^cultuial  Marketing  Act  of  1946.  7 
U.S.C  1621-1627,  provides  that 
reasonable  fees  be  collected  from  the 
user  of  program  services  to  cover  as 
nearly  as  practicable  the  costs  of 
servicee  rendered.  This  rule  amends  the 
current  hourly  analytical  testing  rates  to 
a  consolidated  and  single  rate  of  $34.20 
per  hour  for  the  users  of  the  laboratory 
services  to  cover  costs  associated  with 
improvements  in  operation  of  the 
programs,  replacements  of  outdated 
essential  laboratory  equipment,  and 
increases  in  those  costs  aue  to  raises  in 
salaries  of  Federal  employees  as  well  as 
other  increases  affecting  Federal 
employees,  such  as  costs  for  travel  and 
benefits. 

Cost  analysis  studies  have  revealed 
that  since  the  last  fee  change  on  October 
19, 1992.  as  published  in  the  Federal 
Register  at  57  FR  47566.  the  current 
hourly  rate  of  $32.11  for  the  voluntary 
laboratoty  testing  of  eggs  and  poultry 
products  is  inadequate  to  cover 
expenses.  Analysis  of  costs  have  shown 
that  since  the  last  fae  change  on  April 
17. 19M.  as  published  in  the  Federal 
Register  at  54  FR  15167.  the  current 
hourly  rate  of  $28.00  for  the  laboratory 
testing  of  dairy  and  meat  products  is 
also  inadequate  to  cover  expenses.  In 
addition,  the  current  hourly  rate  of 
$25.00  for  analysis  and  testing  of  fruits 
and  vegetablea,  as  published  on 
Novendxr  19, 1990.  in  the  Federal 
Register  at  55  FR  48102.  U  insufficient 
to  recover  this  program's  costs.  The 
major  increase  in  expenses  is  the  result 
of  salary  increases  effective  each 
Janiiary  for  Federal  employees  that  have 
increased  General  Schedule  (GS) 
salariee  by  11.9  percent  since  Fiscal 
Yeu  1989.  Furthermore,  the  program's 
cost  for  the  retiremant  system  and 
health  insurance  of  Federal  employees 
has  increased  by  ofver  13  percent.  There 
have  also  bean  soqMnditures  for  new 
laboratory  aquipinent  and  fiudlities.  The 
Agency  hiM  dslaiminad  that  due  to  the 
aforaoMBliaoad  incraaaas  in  (^Mrating 
costs  of  the  programs,  lim  two  Science 


Division  regional  MKuatories  (Eastern 
and  Midwestern)  will  incur  s  $304,900 
loss  in  fiscal  year  1992.  Therefore,  the 
Agency  is  revising  the  above  mentioned 
hourly  ratea  to  $34.20.  This  hourly  fee 
for  laboratory  service  was  established  by 
distributing  the  aimual  operating 
expenditures  for  the  laboratories  over 
the  total  bench  hours  of  service  required 
to  perform  the  analytical  tests.  The 
laboratory  program  costs  do  not  include 
promium  pay  or  service  performed  in 
the  laboratories  on  Federal  legal 
holidays.  Hence,  the  rate  for  appeal. 
Federal  holidays,  and  overtime 
laboratory  service  is  l*^  times  the  base, 
or  $51.30  per  hour.  These  fees  would 
meet  the  expenses  of  the  Science 
Division  Isboratory  service  programs. 

VI.  Programs  Without  Consolidated 
Fees  and  Oiarges 

Certain  programs  administrated  by 
Science  Division  do  not  have  a 
consolidated  fee  schedule  because  the 
laboratory  fees  and  charges  are  set  by 
agreement,  the  scientific  programs  are 
not  a  labcHiatory  based  service,  or  the 
costs  are  covered  by  allocated  funds. 
The  analyses  for  citrus  juices  and 
certain  citrus  products  (part  93,  subpart 
C)  are  performed  in  the  Science  Division 
laboratory  in  Winter  Haven.  Florida,  for 
the  State  of  Florida.  The  costs  of 
analytical  tasting  are  covered  by  a 
Florida  State  Cooperative  Agreement. 
The  fees  for  imported  tobacco  pesticide 
residue  determinations  (part  92)  are  set 
annually  and  covered  by  a 
Memorandiun  of  Understanding  with 
the  AMS  Tobecco  Division.  The  Science 
Division  costs  for  the  mandatory 
analyses  of  egg  product  samples  (part 
94,  subpart  A)  are  covered  by  designated 
funds  of  the  Poultry  Division  whidi  are 
appropriated  annually.  The  cost  of 
administering  the  USDA  licensing 
program  for  cottonseed  oil  chemists  is 
covered  by  license  application  and 
annual  license  renewal  fees,  as  well  as 
a  unit  fee  assessed  on  each  official 
certificate  for  cottonseed  quality 
analyses  and  grade  determination. 
These  fees  are  specified  in  part  96.  The 
Plant  Variety  Protection  (PVP)  schedule 
of  fees  remain  with  the  PVP  regulations 
in  part  97.  The  PVP  fees  are  assessed  to 
certify  the  novelty  and  distinctiveness 
of  sexually  reproduced  plant  varieties. 
The  costs  of  scheduled  laboratory 
analyses  and  nonscheduled  laboratory 
analvses  for  meats  and  related  meat  food 
products,  that  are  listed  in  subpart  A  of 

gait  98,  are  paid  to  the  Science  ENvision 
y  a  reimbursable  agreement  with  the 
Livestock  and  Meat  Staudardization 
Branch  of  the  Livestock  and  Seed 
Division.  The  fae  charged  to  cwtify  xx  to 
renew  certification  for  each  labcvatory 


or  analyst  performing  trichina  testing  on 
horsemeat  for  export  to  European 
Community  countries  is  set  annually  by 
agreement  between  the  Science  Division 
and  the  United  States  Horsemeat 
Association  in  Fort  Worth,  Texas.  Since 
the  fee  is  based  on  actual  costs  that  are 
part  of  the  agreement,  it  does  not  need 
appear  in  subpart  B  of  part  98.  The  costs 
of  the  Science  Division  Statistical 
Science  support  services  for  AMS 
commodity  divisions  are  covered  by  the 
Agency's  administrative  overhead 
funds.  The  fees  and  charges  for 
statistical  science  service  to  applicants 
outside  AMS  do  not  appear  in  part  99 
because  they  are  set  by  agreement  with 
the  applicant  on  an  individual  project 
and  on  a  cost  reimbursement  basis.  The 
fees  and  charges  associated  with  the 
National  Laboratory  Accreditation 
Program  will  appear  in  part  100  and  are 
aligned  with  the  actual  costs  of 
administering  this  program  when 
available.  The  costs  for  the  Pesticide 
Data  Program  (PDF)  in  pert  101  and  the 
Recordkeeping  Program  for  Restricted 
Use  Pesticides  by  Certified  Applicators 
(part  110)  are  covered  by  appropriated 
and  annually  designated  funds. 

VII.  Basis  for  Proposed  Fee  Changes 
Related  to  Cottonseed  Grading  and 
Quality  Certification 

Cottonseed  inspection,  grading,  and 
certification  is  conducted  pursuant  to 
authority  in  the  Agricultural  Marketing 
Act  of  1946.  The  regulations  concerning 
cottonseed  may  be  fotmd  in  7  CFR  part 
61.  The  Act  provides  that  reasonable 
fees  be  collected  from  users  of  the 
program  services  to  cover,  as  nearly  as 
practicable,  the  cost  of  services 
rendered.  Since  the  last  fee  change  on 
January  27, 1988,  program  operating 
costs  have  increased,  but  revenues  from 
assessed  user  fees  for  cottonseed  grading 
have  remained  the  same. 

The  majority  of  funds  imder  the 
cottonseed  grading  program  are 
obtained  from  a  \mit  fee  assessment  for 
official  grade  certificates.  A  portion  of 
the  certificate  fees  is  used  to  recover  the 
expenses  of  official  cottonseed  sampling 
and  the  remainder  is  used  to  meet  tne 
costs  of  supervision  of  the  licensed 
chemists.  Since  Fiscal  Year  (FY)  1989 
was  a  short  year  of  8V3  months  for  the 
newly  formed  Science  Division,  with 
$5,609.25  total  revenue  generated  for 
the  cottonseed  grading  program,  all  iiBe 
increases  are  based  cm  the  income 
shortfalls  after  October  1, 1989.  Tlie 
travel  expendititfes  for  reviewing  the 
performance  of  licensed  cottonseed 
chemists,  the  support  service  charges, 
and  the  cost  of  preparing  and  fumigating 
check  samples  ror  proficiency  testing 
have  increased  since  the  last  increase  in 
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cottonseed  grading  user  fees.  The 
Federal  General  Schedule  salaries  and 
civil  MiVice  employee  benefits  have 
also  increased.  There  are  additional 
contractual  costs  for  samplers  oversight, 
sample  selection  and  shipments.  The 
Agency  has  determined  tiiat  due  to  the 
aforementioned  increases  in  program 
operating  costs,  the  program  will  inciu^ 
a  $49,024  loss  in  FY  1993.  This  warrants 
a  unit  cost  increase  per  certificate  to 
provide  sufficient  revenue  to  balance 
the  expenses  of  the  service.  Therefore, 
the  Agency  will  revise  the  certificate  fee 
charged  for  official  analysis  and 
cottonseed  grade  determination  from 
$1.35  per  certificate,  issued  by  the 
chemist,  to  $3.00.  The  application  fee 
for  a  chemist's  license  will  be  raised 
from  $360.00  to  $1,100.00  for  the 
examination,  while  the  fee  for  renewal 
of  the  license  will  be  increased  from 
$125.00  to  $275.00.  These  substantial 
increases  in  licensing  fees  are  also 
neoeasary.  in  part,  because  of  the 
additional  travel  costs  associated  with 
the  relocation  of  the  supervisor  of  the 
licensed  chemists  from  the  vicinity  of 
the  cottonseed  laboratories  to 
Washington,  DC.  The  new  fees  serve  to 
meet  the  financial  obligations  of  keeping 
the  licensed  cottonseed  chemist 
program  active. 

vm.  Summary  and  Analysis  of 
Proposal 

A  proposed  rule  was  published  in  the 
Federal  Register  (58  FR  13130-13171) 
on  March  9, 1993,  providing  for  a  30 
day  comment  period  ending  April  8, 
1993.  One  comment  letter  from  a 
national  trade  association  was  received. 
The  association  opposed  the 
reorganization  of  the  analytical  testing 
services  of  the  Agricultural  Marketing 
Service,  USDA.  llie  trade  organization 
expressed  concern  that  the  proposed  fee 
increases  for  the  cottonseed  certificates 
and  the  chemists'  licenses  (initial  and 
renewal)  are  not  reasonable  considering 
an  average  inflation  rate  and  the  salary 
increases  since  the  last  increase  in 
cottonseed  grading  user  fees  in  53  FR 
2213  on  January  27, 1988.  The  Agency 
agrees  that  salary  increases  alone  would 
not  justify  the  fee  increases.  However, 
there  were  several  other  contributing 
factors  that  need  to  be  considered  as  a 
total  expenditure  to  arrive  at  the  revised 
fees.  These  factors  include  substantial 
increases  in  costs  for  proficiency  sample 
preparation  and  for  fumigating  seed. 
Aluminum  phosphide  is  now  used  to 
fumigate  cottonteed  in  place  of  methyl 
bromide.  This  is  because  aluminum 
phosphide  is  much  more  effective  as  a 
fumigant  since  phosphine  gas  (hydrogen 
phosphide)  goMrated  from  it  kills  all 
life  stages  of  pink  bollwomi 


(Pectinophora  spp.)  infestation  which 
must  be  eliminated  in  order  to  ship  the 
seed.  In  addition,  since  the  U.S. 
Environmental  Protection  Agency  has 
proposed  to  classify  methyl  bromide  as 
a  class  I  ozone^epleting  substance, 
production  and  consiunption  of  this 
substance  would  terminate  in  the  year 
2000  (58  FR  15014-15049,  March  18, 
1993).  As  a  consequence,  fumigation 
costs  have  risen  fiom  $100  to  $859  per 
application.  There  has  been  an  added 
contractual  cost  for  the  oversight  service 
related  to  the  56  licensed  cottonseed 
samplers.  In  FY  1993  there  were  27.853 
official  certificates  issued  at  $1.35  each, 
accounting  for  a  revenue  of  $37,602. 
The  outlay  for  cottonseed  sampling 
supervision  for  FY  1993  was  $15,483, 
which  is  41.2%  of  the  revenue  from 
certificate  issuance.  There  have  also 
been  large  increases  in  transportation 
and  shipment  costs,  travel  expenses, 
mailing  and  supply  expenditures,  and 
support  service  costs. 

For  FY  1993  the  cottonseed  grading 
program  expects  to  incur  total  expenses 
of  approximately  $89,001  and  receive 
approximately  $39,977  in  income, 
leaving  an  estimated  shortfall  of 
$49,024.  The  new  certificate  fee  of  $3.00 
for  cottonseed  grading  was  determined 
by  distributing  the  projected  FY  1994 
net  operating  costs  of  $84,425  ever 
28,000.  which  is  the  estimated  number 
of  official  certificates  to  be  issued  for  the 
1994  season.  The  projected  FY  1994  net 
operating  costs  were  derived  by 
subtracting  the  anticipated  revenue  of 
$5,225  for  19  chemist  license  renewals 
at  the  new  charge  of  $275  from  the 
expected  total  expenses  of  $89,650.  In 
arriving  at  the  new  license  renewal  fiae, 
travel  costs,  which  averaged  $3,552  over 
the  last  3  years,  were  taken  into 
consideration.  For  new  licenses,  the 
$1,100  cottonseed  chemist  licensing 
exam  fee  includes  the  travel  costs  for 
the  SD  examiner  and  the  expenses  for 
preparing  and  delivering  cottonseed 
exam  samples.  Since  the  Agency  needs 
to  have  sufficient  fiinds  to  pay  its 
expenses  for  the  cottonseed  grading 
program,  which  are  incurred  on  a 
continuous  basis,  the  revised  fees 
reflecting  the  current  costs  associated 
with  the  program  are  determined  to  be 
reasonable  and  acceptable  fees.  It 
should  be  added  that  the  costs  for 
cottonseed  grading  are  voluntary  and 
the  secretary  is  authorized  by  statute  to 
recover  the  costs  of  the  services.  The 
fees  are  needed  to  continue  to  provide 
cottonseed  quality  grading  services  at 
the  levels  desired  by  the  industry. 

IX.  AmeodnMals 

This  rale  amends  parts  29,  52,  55,  58, 
59,  61,  and  70  to  confonn  with  the 


changes  resulting  from  the  AMS 
reorganization  and  reassignment  of 
functions  in  January  1989.  Accordingly. 
subchapter  H,  part  180.  Plant  Variety 
Protection  is  deleted  in  its  entirety. 

X.  Discussion  of  Chaises  of  Regulations 

Section  29.500  of  part  29  for 
subchapter  A  is  revised.  The  following 
sections  of  part  52,  part  55.  pert  58,  part 
59,  part  61  and  part  70  of  the  regulations 
for  subchapter  C  either  will  be  revised 
or  will  be  removed:  SS  52.2.  52.47. 55.20 
(b),  (d).  55.510(d),  55.550.  58.44,  58.101, 
58.126.  59.580. 61.2.  61.6, 61.8,  61.10  to 
61.24,  61.44.  61.45. 61.46,  61.101, 
61.102.  61.103,  61.104,  70.72  and  70.73. 
All  sections  of  part  180  for  subchapter 
H  are  removed.  The  following  parts 
either  will  be  added  or  will  Im  reserved 
in  the  new  subchapter  E,  chapter  I  of 
title  7  of  the  CFR:  90  (in  part  reserved), 
91,  92, 93,  94  (includes  reserved 
§94.200).  95,  96.  97,  98  (in  part 
reserved).  99  (reserved  except  for 
S  99.3),  100  (reserved  except  for  §  100.3). 
101  (reserved  except  for  S  101.3),  102  to 
109  (reserved),  110  (reserved  for 
separate  rulemaking  except  §  110.9),  and 
111  to  159  (reserved). 

To  identify  those  sections  of  the 
current  regulations  that  are  redesignated 
without  amending  into  the  new 
subchapter  E,  chapter  I  of  this  title,  the 
following  redistribution  table  is 
provided  as  a  reference  aid: 

Redistribution  Table 


Current  sectian(s) 

Redesignated 
section(s) 

61.22  

96.18. 

61.101   

96.25. 

180.24  

97.24 

180.122  

97.122. 

180.131 

97.131. 

180.142  

97.142. 

180.144  „„ 

97.144. 

180.155  to  180.158  ... 

97.155  to  97.158. 

180.176  _... 

97.176 

180.206  _.^... 

97.206. 

180.208  

97.206. 

180.222  

97.222. 

180.800  „... 

97.800. 

To  identify  those  sections  of  the 
current  regulations  that  are  amended  or 
repealed  for  subchapters  A  or  C  chapter 
I  of  this  title,  the  following  revision 
table  is  provided  as  a  reference  aid: 

Revision  Table 


Section(s) 


29.500  .... 

52.2 

52.47 

55.20(b) 
55.20  (d) 


Proposed  action 


Amend  heading  and  text 
Amend;  remove  lanns. 
Remove  in  Ks  antirsty. 
Amend  IbkL 
Remove  in  Its  enfirsly. 


42412       Fedwal  Register  /  Vol.  58.  No.  151  /  Monday.  August  9,  1993  /  Rules  and  RegulaUons 


Revision  Table— Continued 


SMton<t) 

Proposed  actkxi 

55.510  (d)  .. 

Amend  toxL             | 

55.550 

Remove  In  its  entirety. 

58.44 

Remove  in  its  entirety. 

58  101 

Amend  text. 

58.126 

Amend:  remove  parasraph  (e) 

(5)01)  and  redesivwte  para- 

graph (e)(5)(i«)  as 

(eXSH") 

58.580 

Amend  wortling. 

61  2 

Amend  woidlnfl. 

61.6 

61.8 

Amend  wording. 

61  104 

Amend  wordteig. 

70.72 

Amend  wordir>g. 

70.73 

Remove  in  its  entirety. 

Table  of  New  Regulations— 
Continued 


To  identify  those  sections  of  the 
currant  regulations  that  are  amended 
and  transferred  into  the  new  subchapter 
E,  chapter  I  of  this  title,  the  following 
distribution  table  is  provided  as  a 
reference  aid: 

Distribution  Table* 


Currant  8ecllon(s) 


61.10  to  61.13  _ 

61  14  to  61.16 

61.17  to  61.19 

61.20  

6121  

61.23  

61.24  

61  44  to  61.46 

61.102  to  61.103  ... 

180.1  to  180.23 

180.100  to  180.121 

180.130 

180.132  to  180.141 

180.143  

180.150  to  180.154 

180.175  

180.177  to  180.205 

180.207  

180  209  to  180.221 
180.300  to  180.700 


Amerxtodand  redes- 
ignated 8ection<$) 


96.3  to  96.6. 
96.9  to  96.11. 
96.13  to  96.15. 
96.7  (a),  (b).  (c)  and 
'  96  16 

96.7(d)  and  96.17. 
96.12. 
96.19. 

96.20  to  96.22. 
96.26  to  96  27. 
97.2  to  97.23. 
97.100  to  97.121. 
97.130. 

97.132  to  97.141. 
97.143. 

97.150  to  97.154. 
97.175. 

97.177  to  97.205. 
97.207. 

97.209  to  97.221. 
97.300  to  97.700. 


To  identify  those  sections  that  are 
reserved  or  added  as  regulations  in  the 
new  subchapter  E,  chapter  I  of  title  7  of 
the  Code  of  Federal  Regulations,  the 
following  table,  noting  the  final  actions, 
is  provided  as  a  reference  aid: , 

Table  of  New  Regulations 


UMI 


Added  section<s) 

Firwl  action 

90.1  to  90.3;  90.101  to 

New  additions. 

90.103. 

90.4  to  90.100:  90.104  to 

Reserved. 

90.200. 

91.1  to  91.45;  92.1  to 

New  additions. 

92.6. 

93.1  to  93.5;  9aiO  to 

New  additiorw. 

93.14. 

93.100  to  93.106;  94.1  to 

Nmv  additiona. 

94.5.                             -J 

■ 

Added  sectk)n(s) 


94  100  to  94.104;  94.300 

to  94.304. 

94.200  

95.1  to  95.6;  96.1;  96.2; 

96.8. 
96.23;  96.24;  96.28; 

96.29. 
97.1:96.1  to  98.5;  96.100 

to  98.101. 
98  102  to  96.600;  99.1  to 

99.2. 

99.4  to  99  999  

99.3:  100.3:  101.3;  110.9 
100.1  to  100.2;  100.4  to 

100.999. 
101.1  to  101.2;  101.4  to 

101.999. 
110.1  to  110.8  


Parts  111  to  159 


Fmal  action 


New  additions. 

Reserved. 
New  additons. 

New  additions. 

New  additions. 

Reserved. 

Reserved. 
New  addttions. 
Reserved. 

Reserved. 

Addition  under 
separate  rule- 
making. 

Resen/ed  parts. 


XI.  Need  for  Immediate  Action 

This  final  rule,  as  hereinafter  set  forth, 
finalizes  the  provisions  of  the  March  9 
proposal.  Pursuant  to  5  U.S.C.  533,  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
since  the  fee  increases  contained  herein 
are  needed  to  adequately  fund  the 
various  services  provided.  A  comment 
period  was  included  in  the  proposed 
rule  with  one  written  comment 
received.  A  detailed  explanation  to  the 
remark  is  provided  above  and  the 
proposed  rule  is  adopted  as  a  final  rule. 
No  useful  purpose  would  be  served  by 
a  ruling  delay. 

List  of  Subjects 

7CFRPart29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications,  Imports. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements.  Tobacco. 

7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods,  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

7  CFB  Part  55 

Eggs  and  egg  products.  Food  grades 
and  standards,  Food  labeling,  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
products.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 


7  CFR  Part  59 

Eggs  and  egg  products,  Exports,  Food 
grades  and  standards,  Food  labeling. 
Imports.  Polychlorinated  biphenyls 
(PCB's),  Reporting  and  recordkeeping 
requirements. 

^  CFR  Part  61 

Cottonseeds,  Reporting  end 
recordkeeping  requirements. 

7  CFR  Part  70 

Food  grades  and  standards,  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  90 

Agricultural  commodities, 
Laboratories,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  91 

Administrative' practice  and 
procedure.  Agricultural  commodities, 
Fees  and  charges.  Laboratories. 

7  CFR  Part  92 

Laboratories,  Pesticides  and  pests. 
Tobacco. 

7  CFR  Part  93 

Citrus  huits.  Fruit  juices.  Fruits, 
Laboratories,  Nuts,  Vegetables. 

7  CFR  Part  94 

Eggs  and  egg  products.  Laboratories, 
Pouhry  and  poultry  products. 

7  CFR  Part  95 

Dairy  products.  Laboratories,  Milk. 

7  CFR  Part  96 

Administrative  practice  and 
procedure.  Cottonseeds,  Chemist's 
licensure.  Laboratories,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  97 

Administrative  practice  and 
procedure.  Plant  variety  and  protection. 
Novel  seed  variety  certification. 

7  CFR  Part  98 

Meat  and  meat  products.  Laboratories. 
7  CFR  Part  99 

Agricultural  commodities,  Statistics. 
7  CFR  Part  100 

Agricultural  commodities. 
Laboratories. 

7  CFR  Part  101 

Agricultural  commodities.  Pesticides 
and  pests. 

7  CFR  Part  110 

Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 
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TCFRPaitlBO 

Adminictrativt  practice  and 
proosduiv.  Labeling,  Plants. 

For  the  reasons  set  out  in  the 
preamble,  AMS  amends  title  7.  chapter 
I,  Code  of  Federal  Regulations  as 
follows: 

PART  2»-T0BACC0  INSPECTION 

Subpart  B—R«gHl«lfons 

1.  The  authority  citation  for  subpart  B 
of  part  29  craitinues  to  read  as  follo«ra: 

Anthority:  7  U.S.C  Slim  and  Sllr. 

f29J00   (Amanda^ 

2.  Section  29.500  is  amended  as 
follows: 

a.  The  heading  for  $29,500  is  revised 
to  read  as  follows: 

129.500    Fees  and  diargaa  lor  Inspection 
and  scceptanoe  of  hnportsd  tolMceo. 

b.  In  §  29.500,  paragraphs  (b)  and  (c) 
are  amended  by  removing  (both  times 
that  it  appears)  the  word  "testing"  and 
replacing  with  the  word  "accepting." 

PART  52-PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF.  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

AuthoritT:  7  U.S.C.  1622, 1624. 


152.2    [» 

2.  Section  52.2  is  amended  by 
removing  the  definition  of  the  term 
"Commodities  Scientific  Support 
Division  (CSSD)." 


f  52.47 

3.  Section  52.47  is  removed. 

PART  55— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55  is 
revised  to  read  as  follows: 

AaAmritr.  7  VS.C.  1621-1627. 

155.20   lAmandedl 

2.  Section  55.20  is  amended  by 
removing  in  peragraph  (b)  the  phrase 
"and  laboratory  analysis"  and  paragraph 
(d)  is  removed. 

155.510   (Amandedl 

3.  In  S  55.510,  paragra{^  (d)  is 
amended  by  TMBOving  (both  times  that 
it  aroears)  the  phrase  "laboratiNry 
analysis,". 

§55.550  fRamoved] 

4.  Section  55.550  is  removed. 


PART  5»--GRADMG  AND 
INSPECTION,  GENERAL 
SPEaFlCATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  dt^ion  tat  part  58 
continues  to  read  as  follows: 

Aolharitjr:  Sks.  202-206. 60  Stat  1067,  as 
amended;  7  \SS.C.  1621-1627.  u&ku 
otherwise  noted. 

f5S.44   [Removed] 

2.  Saction  58.44  is  removed. 
158.101    [AmMida^ 

3.  In  §  58.101,  paragraph  (cj  is 
amended  by  removing  (Om  fint  time  it 
appears)  the  phrase  "uie  Administrator" 
and  replacing  with  tha  fdirase  "the  AMS 
Science  Division  Director". 

158.126    lAmandad] 

4.  Section  58.126  is  amended  by 
removing  paragraph  (e)(5)(ii)  and 
redesignating  paragraph  (eKSHiii)  as 
paragraph  (e)(5Kii). 

PART  59-INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
MSPECnON  ACT) 

1.  The  authority  citatitm  for  part  59  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C  1031-1056. 
S  59.580   (Amended) 

2.  In  $  59.580,  paragraph  (b)  is 
amended  by  changing  the  phrase  "the 
Administrator"  to  "the  AMS  Science 
Division  IXrector",  and  paragraph  (d)  is 
amended  by  changing  the  phrase 
"USDA  laboratory"  to  "AMS  Science 
Division  laboratory". 

PART  61-COTTONSEED  SOLD  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (INSPECTION,  SAMPLING 
AND  CERTIFICATION) 

Subpart  A— Ragulationa 

1.  The  authority  citation  for  siihpart  A 
of  part  61  continues  to  read  as  follows: 

Aufliority:  Sec.  205, 60  Stat.  1090,  as 
amended  (7  U.S.C  1624). 

161.2    {Amended) 

2.  In  §  61.2,  paragraph  (n)  is  amended 
l^  removing  the  phrase  '^e  Director" 
and  replacing  it  with  the  phrase  "the 
Science  Division  Director  of  the 
Agricultural  Marketing  Service". 

f61.8    [Amended] 

3.  Section  61.6  is  amended  by 
removing  the  phrase  "and  licensed 
cottonseed  chemists". 


f61J    [Amandedl 

4.  In  §  61.8,  first  sentaDoe  is  amandad 
by  changing  the  phrase  "any  aMBola  of 
cottonseed"  to  "any  official  sample  of 
cottonseed". 

ffSI.IO to  61.24    [Removed) 

5.  Subpart  A  of  part  61  is  amended  by 
removing  the  imdesignated  center 
heading  "Licensed  Cottonseed 
Chemists"  and  §§  61.10  through  61. 

H61-44  to  61.46    [Removed] 

6.  Subpart  A  of  part  61  is  amended  by 
removing  §§61.44  through  61.46. 

Subpart  B— Standarda  for  Giadaa  of 
Cottonaaad  Sold  or  Offarad  for  Sala  for 
Cruahlng  Purpoaaa  WttMn  Iha  UnRad 
Statas 

1.  The  authority  dtation  for  subpart  B 
of  part  61  continues  to  read  as  follows: 

Authority:  Sees.  203,  20S.  60  StaL  1087. 
1090.  as  amended:  7  U.S.C  1622, 1624. 

S  61. 101    [Amended] 

2.  In  §  61.101,  introductory  text,  after 
the  word  "samples"  the  phrase  "by 
licensed  chemists"  is  added. 

S  61. 104    (Amended] 

3.  Section  61.104  is  amended  as 
follows: 

a.  The  heading  for  §  61.104  is  revised 
to  read  as  follows: 

§61.104    Sampling  and  eerfMcadon  of 

b.  Section  61.104  is  amended  by 

removing  the  words  "and  the  analysis" 

in  the  paragraph. 

PART  TO-VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES. 
STANDARDS.  AND  GRADES 

1.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

§70.72    [AmwidMl] 

2.  Section  70.72  is  am«ided  as 
follows: 

a.  The  heading  for  §  70.72  is  revised 
to  read  as  follows:  "§  70.72  Fees  (or 
appeal  grading  or  examination  or  review 
of  a  grader's  tlecision." 

b.  Section  70.72  is  amended  by 
removing  in  the  paragraph  (both  times 
that  it  appears)  the  woros  "IdMratoiy 
analysis,".  i 


§70.73    [Ramovad] 

3.  Section  70.73  is  removed. 

Subchi^tar  H  and^art  180— (RamowadQ 

1.  Subchapter  HcoBStating  of  part  180 
is  removed  in  its  entiretias. 


I 
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2.  Subchapter  E,  craitisting  of  parts  90 
throiu^  159,  is  added  to  read  as  set 
foithbelow:  j 

•UaCHAPTER  E-COMMOnTY 

LABCMUTonY  TEtrmo 

Table  afPaili 

Part 

90 
91 
92 
93 
94 
95 
96 


PROQRAHS 


IntrodxictioD 

SanrioM  and  Ganenl  InAvmation 

Tobacco 

Prooaaaad  Fruits  axid  Vagetablss 

Poultry  and  Egg  Products 

Processed  Dairy  Products       ' 

Gottonssed  Sold  or  Offmd  for  Sale  fcv 

Cnishing  Purpoaes  (Qiemical  Acalysii 

and  United  States  OfBdal  Grade. 

Gartification) 

97  Plant  Variety  and  Protection 

98  Meals.  Ready-to-Eat  (MRE's).  Meats,  and 
Meat  Products 

99  Statistical  Science  Program 

100  National  Laboratory  Accreditation 
Program 

101  Pesticide  Data  Program 
102-109    [Reserved]  I 
110    Recordkeeping  on  Restricted  Use 

Pastiddea  by  Gertified  Applicators: 
Surveys  and  Reports 
111-159    (Reserved] 

PART  SO-INTROOUCnON 

toll 


Sec. 

901    GeneraL 


'  DaffWHllOfM 

90.2    General  terms  defined. 

Butipfl  C    Qood  Laboratefy 
CoinHMdMy  Laboratory  Anatwaaa 

9a3    GeoaraL 
90.4-«ai00    [Resoved] 


9ai01    General. 

90.102  Quality  assurance  review! 

90.103  Maintenance  of  quality  control 

9ai04-90.200    (Reserved] 

Albaillj,  Apicultural  Markatlog  Act  of 
1946,  sacs.  203.  205, 60  SUt  1087,  as 
ameoded.  1090.  as  amended  (7  U.S.C  1622, 
1624) 

Subpart  »—8cofM  of  Subchapter 


UMI 


•Mil 

This  subchapter  sets  forth  the 
functions  and  responsibilitios  of  the 
Sdenca  Division  (SD)  of  the 
Agricultural  Marketing  Service  (AMS) 
relstinfl  to:  i 

(a)  Ine  performance  of        j . 
comprehensiva  analytical  tests  and 
laboratary  determinations  of  agricultural 
commoditiea  and  processed  products. 

(b)  TIm  conduct  of  axparimants  and 
collaborative  studies  to  validate  new 
analytical  procedures  and  improved 
methodologies  in  order  to  promote 
futer.  more  precise,  or  safn  laboratoiy 


testing  for  agricultural  commodities  and 
procewed  products. 

(c)  The  supervised  issuance  of 
external  quaiity  control  or  proficiency 
check  samplea  to  laboratories  under  the 
Science  Division's  direction  or 
performance  review  in  order  to  regularly 
spot  check  and  assess  that  analytical  or 
test  data  produced  by  each  laboratory  is 
reproducible,  precise,  and  reliable  for  a 
specific  test  program. 

(d)  The  gnmtiog  of  laboratory  program 
accreditation  or  certification  or  approval 
for  specialty  testing  of  agricultural 
commodities  and  products. 

(e)  The  licensing  of  chemists  to 
analyze  cottonseed  in  order  to  certify  its 
quality  and  grade. 

(f)  "Hie  granting  of  certification  to  non- 
federal laboratories  for  testing  for 
trichinae  in  horsemeat  for  export  to  the 
European  Community  (EC). 

(g)  The  granting  of  acceptance  of 
standardized  methodology  or  new 
procedures  for  commodity  testing. 

(h)  The  auditing  of  the  fadlilies. 
equipment,  quality  control  procedures, 
standard  meUiodoIogies,  and  good 
laboratory  practices  for  a  commodity 
testing  program  of  a  laboratory. 

(i)  The  furnishing  of  consultation  and 
centralized  technical  and  statistical 
science  support  for  marketing  programs. 

(j)  The  recommendation  of  statistical 
sampling  plans. 

(k)  The  examination  of  plants  for 
novelty  and  distinctiveness  in  order  to 
grant  certificates  of  protection  for  new 
varieties  of  sexually  reproduced  plants, 
and  the  provision  of  other  fee  based 
services  authorized  by  the  Plant  Variety 
Protection  Act. 

(I)  The  extension  or  coordination  of 
research  for  the  determination  of  a  new 
chemical  analyte  or  microorganism  in  a 
commodity  product  or  food. 

(m)  The  management  of  a  pesticide 
residue  monitoring  program  for 
agricultural  commodities  (especially 
fresh  fruits  and  vegetables),  currently 
referred  to  as  the  Pesticide  Data 
Program. 

(n)  The  analysis  of  imported  flue- 
cured  and  hurley  tobacco  for  pesticide 
residues. 

(o)  The  supervisicm  and 
implementation  of  the  State 
enforcement  of  the  recordkeeping 
requirements  for  private  applicaton  of 
restricted-use  pesticides  for  agricultural 
production. 

Subpart  B— Subchapter  Daflnltlona 


1902 

Words  used  in  the  regulations  in  this 
subchapter  in  the  singular  form  will 
import  the  plural,  and  vice  versa,  as  the 
case  may  demand.  As  usisd  throuj^out 


the  regulations  in  this  subchapter  and 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  construed  to 
mean: 

Act.  The  Agricultural  Marketing  Act 
of  1946  (Title  11  of  the  act  of  Congress 
approved  August  14, 1946,  60  Stat. 
1087-1091,  as  amended;  7  U.S.C  1621- 
1627). 

Administrator.  The  Administrator  of 
the  Agricultiual  Marketing  Service,  or 
any  officer  or  employee  of  the  Service, 
to  whom  authority  bias  beoi  delegated, 
or  to  whom  authority  may  be  delegated, 
to  act  in  his  or  her  stead. 

Cooperative  agreement.  An  agreement 
between  the  Agricultiual  Marketing 
Service  and  another  Federal  agency  or  a 
State  agency,  or  other  agency, 
organization  or  person  that  defines  in 
the  general  terms  the  basis  on  which  the 
parties  concerned  will  cooperate  to 
serve  a  mutual  interest  on  an 
agricultural  service  project.  Hie 
responsibilities  for  AMS  and  each 
cooperator  are  stated  in  the  document 
along  with  the  conditions  as  applicable. 

Department.  The  United  States 
Department  of  Agriculture. 

Director.  The  Director  of  the  Science 
Division,  or  any  officer  or  employee  of 
the  Division  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  his  or  her  stead. 

Division.  The  Science  Division  (SD)  of 
the  Agricultural  Marketing  Service 
(AMS),  which  performs  analytical 
testing  services,  issues  licenses  for 
cottonseed  chemists,  conducts  quality 
assurance  reviews  and  grants 
accreditation  or  certification  for 
commodity  testing  programs  of 
laboratories. 

Laboratories.  Division  laboratories 
performing  the  analyses  described  in 
this  subchapter. 

Quality  assurance.  The  assurance  that 
there  is  accuracy  of  analytical  data  using 
proficiency  check  sample  or  analyte 
recovery  techniques.  In  addition,  the 
certainty  that  there  is  strict  adherence 
by  the  analysts  in  following  the  Quality 
control  details  in  the  recommended  or 
official  methods  for  reagents,  laboratory 
apparatus  and  procedures,  lie  overall 
objective  of  quality  assurance,  as  a 
comprehensive  program,  is  to  ensure 
that  all  analytical  data  produced  by  the 
laboratory  meets  certain  quality  criteria 
and  that  all  data  produced  is 
reproducible,  precise,  and  acciuate. 

Quality  control.  The  system  of  close 
examination  of  the  critical  details  of  an 
analytical  procedure  in  order  to  have 
the  proper  equipment  parameten, 
techniques,  supplies  and  reagents  to 
achieve  a  predetermined  level  of  quality 


Federal  Register  /  Vol.  58,  No.  151  /  Monday.  August  9.  1993  /  Rules  and  Regulations       42415 


data,  with  the  performance  of  a 
particular  laboratory  analysis. 

Secrefaiy.  The  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  his  or 
her  stead. 

Service.  The  Agricultiunl  Marketing 
Service  of  the  United  States  Department 
of  Agriculture. 

Subpart  C— Good  Laboratory  Practlcaa 
for  Commodity  LatMtatory  Artalysaa 

190.3   GeneraL 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  good 
laboratory  practice  (GLP)  requirements 
that  are  generalized  in  this  subpart. 

ffM.4-«0.100    [Raaerved] 

Subpart  D— Quality  Aaauranca 

§90.101    GeneraL 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  quality 
assurance  requirements  that  are 
generalized  in  this  subpart. 

1 90.102    Quality  aaeurance  review. 

(a)  Each  laboratory  performing  tests 
and  analysis  under  this  subchapter  wil? 
be  subject  to  a  quality  assurance 
program  evaluation  at  least  annually, 
and  more  often  if  deemed  necessary  by 
the  Director.  Such  evaluation  will 
include: 

(1)  A  review  of  the  adequacy  of 
quality  control  measures  taken  by  the 
laboratory  for  the  standardized  method 
of  analysis  for  a  commodity  and  its 
related  products: 

(2)  A  review  of  the  laboratory 
methodologies  and  procedures; 

(3)  A  review  of  records  for  the 
calibration  and  maintenance  of 
equipment: 

(4)  A  review  of  records  documenting 
sample  handling; 

(5)  The  evidence  of  quality  control 
records;- 

(6)  The  evidence  of  correct  reporting 
and  determination  of  analytical  data. 

(b)  A  laboratray  will  receive  a  quality 
assurance  report  following  the  review. 
This  evaluation  will  address  any 
necessary  improvements  to  the 
laboratory  progFam(s)  being  examined. 

|9ai03    MaMMMnca  of  quaflty  control 


Quality  control  records  pertaining, 
but  not  limited  to  the  following  areas, 
shall  be  retained  by  the  laboratory  for  at 
least  the  3  most  recent  years: 


(a)  Prepared  solution 
standardizations; 

(b)  Recovery  studies  by  known 
analyte  additicms; 

(c)  The  purity  checks  of  reagents  and 
test  materials; 

(d)  Apparatus  and  equipment 
calibrations; 

(e)  The  quality  examination  and 
testing  of  materials; 

(f)  The  mandatory  participation  in 
proficiency  check  sample  testing  or 
collaborative  studies; 

(g)  Daily  critical  parameter  checks  of 
equipment,  such  as  temperature 
readings; 

(h)  The  equivalency  tests  of  new 
proosdures  with  standard 
methodologies. 

fi  90.104-90.200    [Reserved] 

PART  91— SERVICES  AND  GENERAL 
INFORMATION 

Subpart  A— Administration 

Sw. 

91.1  General. 

91.2  Definitions. 

91.3  Authority. 

Sulipart  B—Gertaral  Services 

91.4  Kinds  of  aervices. 

91.5  Where  services  are  offered. 

91 .6  Availability  of  services. 

Subpart  C— Application  for  Services 

91.7  Nondiscrimination. 

91.8  Who  may  apply. 

91.9  How  to  make  an  application. 

91.10  Information  required  in  connection 
with  an  application. 

91.11  Filing  of  an  application. 

91 . 1 2  Record  of  filing  time  and  laboratory 
tests. 

91.13  When  an  application  may  be  refected. 

91.14  When  an  application  may  be 
withdratvn. 

Sul>part  D—iat)oratory  Service 

91.15  Basis  of  a  laboratory  service. 

91.16  Order  of  a  laboratory  service. 

91.17  Postponing  a  laboratory  service. 

91 .18  Financial  interest  of  a  scientist. 

Sulipart  E— Samples 

91 . 1 9  General  requirements  of  suitable 
samples. 

91.20  Shipping. 

91.21  Protecting  samples. 

91.22  Disposition  of  analyzed  sample. 

Subpart  F— Method  Manuals 

91.23  Analytical  methods. 
Subpart  O— Reporting 

91.24  Reports  of  test  results. 

91.25  Certificate  requirements. 

91.26  Issuance  of  certificates. 

91.27  Corrections  to  certificates  prior  to 
issuance. 

91.28  Issuance  of  corrected  certificates  or 
amendments  for  analysis  reports. 


91.29  Issuance  of  duplicato  certificates  or 
reissuance  of  an  analysis  report. 

91.30  Maintenance  and  retention  of  copies 
of  certificates  or  analysis  reports. 

Sul)p«rt  H— Appeal  of  Laboratory  Services 

91.31  When  an  appeal  of  a  laboratory 
service  may  be  requested. 

91.32  Where  to  file  for  an  appeal  of  a 
laboratory  service  and  information 
required. 

91.33  .  When  an  application  for  an  appeal  of 
a  laboratory  service  may  be  withdrawn. 

91.34  When  an  appeal  of  a  laboratory 
service  may  be  refused. 

91.35  Who  shall  perform  an  appealed  . 
laboratory  service. 

91.36  Appeal  labcwatory  certificate. 

Sut>pert  I    Tass  end  Cttargw 

91.37  Fees  for  laboratory  testing,  analysis, 
and  other  services  (general  schedules). 

91.38  Additional  fees  for  appeal  of  analysis. 

91.39  Special  request  fees  for  overtime  and 
legal  holiday  service. 

91.40  Fees  for  courier  service  and  fecsimile 
of  the  analysis  report 

91.41  Charges  for  demonstrations  and 
courses  of  instruction. 

91.42  Billing. 

91.43  Payment  of  fees  and  charges. 

91.44  Charges  on  overdue  accounts  and 
issuance  of  delinquency  notices. 

91.45  Charges  for  laboratory  services  on  a 
contract  basis. 

Authority:  Agricultural  Marketing  Act  of 
1946,  sees.  203,  205,  60  Stat.  1087,  as 
amended.  1090,  as  amended  (7  U.S.C  1622, 
1624). 

Subpart  A— Admlnlatration 

191.1  GeneraL 

This  part  consolidates  the  procedural 
and  administrative  rules  of  the  Science 
Division  of  the  Agricultural  Marketing 
Service  for  conducting  the  analytical 
testing  and  laboratory  audits  with 
quality  assurance  reviews.  It  also 
contains  the  fees,  charges  and 
laboratories  applicable  to  such  services. 

191.2  Definitione. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Analyses.  Microbiological,  chemical, 
or  physical  tests  performed  on  a 
commodity. 

Applicant.  Any  person  who  requests 
services  provided  by  the  Division. 

Legal  nolidays.  Tnose  days  designated 
as  legal  public  holidays  specified  by 
Congress  in  paragraph  (a)  of  section 
6103.  title  5  of  the  United  States  Code 
and  any  other  day  declared  to  be  a 
holiday  by  Federal  Statute  or  Executive 
Order.  Under  section  6103  and 
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Exacnthrs  Qrdar  10357.  w  aniflnded.  if 
th*  ipsdfied  hnl  pabUc  hoUday  blla 
on  •  Saturday,  us  praosdins  Ftiday 
■hall  be  caoaidarad  dia  holiday,  or  if  the 
ipadfiad  kfal  holiday  fdk  oo  a 
Sunday,  the  foUowiiw  Monday  riiall  be 
conaidarad  to  be  the  holiday.   I 

§91.3    iMaiMfl^f. 

TIm  Division  Diiector  ia  chaiged  with 
the  adniniatration  of  thia  subchapter. 


Subpart 


ftl.4   Hniaefi 

(a)  Anafytical  tasU.  Analytical 
labcmtory  teating  aenrioea  under  the 
regulati(ma  conaiat  of  microbiological, 
chemical,  uid  certain  other  analyses, 
requeated  by  the  applicant  and 
petformed  on  tobacco,  aeed.  didry,  egg. 
fruit  and  Tsgetable.  meet  and  poultry, 
and  related  processed  products. 
Analysea  are  performed  to  determine  if 
products  meet  Federal  specifications  or 
specifications  defined  in  purchase 
contracts  snd  cooperative  soreements. 
Analyses  are  also  performed  on  egg 
products  ss  pert  of  the  mandatory  Egg 
Products  fauqiection  Program. 

(b)  AramiiMtion  and  licensure.  The 
Division  administers  examinations  and 
issues  licenses  to  chemists  to  certify  the 
grade  of  cottonseed. 

(c)  Qfiality  assurance  reviews.  The 
Diviaion  performs  on-site  laboratory 
quality  assurance  reviews  (both  required 
and  volimtary)  to  ensure  that 
appropriate  technical  methods, 
equipment  maintenance,  and  quality 
control  procedurea  are  being  obaerved. 

(d)  ConsuJtation.  Technical  advice, 
statistical  science  consultstion,  and 
quality  aasurance  program  assiatance  are 
provided  by  the  Division  for  domestic 
and  foreign  laboratories. 


(a)  Services  are  offered  to  applicants 
at  the  Science  Division  laboratoriea  and 
bdlitiea  aa  listed  below. 

(1)  Science  Division  regfonal 
laboratories.  A  variety  of  tests  and 
laboratory  analyses  are  available  in  two 
regional  mnhi-disciplinary  Science 
Division  (SD)  Idwratories,  and  are 
located  as  follows: 

(i)  USDA.  AMS.  SD.  Midwestern 

Labontoiy.  3570  North  Avondale 

Avenue.  CSiicago.  IL  60618. 
(ii)  USDA.  AMS.  SD.  Eastern 

Laboratory.  645  Cox  Road.  Gastonia, 

NC  28054. 

(2)  Sdence  Division  aflatoxin 
labantaries.  The  specialty  Uioratories 
perfarming  aflatoxin  testing  on  peanuts, 
peanut  products,  tree  nuts  and  other 
commodities  are  kicatad  aa  follows: 


(i)  USDA.  AMS.  SD.  1411  Reeves  Street. 

Mail:  P.O.  Box  1368.  Dodian,  AL 

36302. 
(U)  USDA.  AMS.  SD.  200  Waet 

WaahiiMton  Street.  Mail:  P.O.  Box 

488,  Ashbum,  GA  31714. 
(iii)  USDA.  AMS.  SD.  2705  Taft  Street. 

Albany.  GA  31707. 
(iv)  USDA.  AMS.  SD,  301  West  Pearl 

Street.  Mail:  P.O.  Box  279.  Aulander, 

NC  27805. 
(v)  USDA.  AMS.  SD.  610  North  Main 

Street.  Blakely.  GA  31723. 
(vi)  USDA,  AMS.  SD.  42  North  ElUa 

Street.  Mail:  P.a  Box  548.  Camilla. 

GA  31730. 
(vii)  USDA.  AMS.  SD.  107  South  Fourth 

Street.  Madill.  OK  73446. 
(viii)  USDA.  AMS.  SD,  715  North  Main 

Street.  Mail:  P.O.  Box  272.  Dawson. 

GA  31742. 
(ix)  USDA.  AMS.  SD.  308  CuUoden 

Street.  Mail:  P.O.  Box  1130,  Suffolk, 

VA  23434. 

(3)  Gtrus  laboratory.  The  Science 
Division  Gtrus  Laboratory  specializsa  in 
testing  citrus  juices  and  other  citrus 
products  and  is  located  as  follows: 
Science  Division  Citrus  Laboratoiy.  Ill 
Third  Street.  SW.,  suite  211,  Winter 
Haven,  FL  33880. 

(4)  Divisional  laboratories.  Laboratory 
services  are  available  in  all  areas 
covered  by  cooperative  agreements 
providing  for  this  laboratory  work  and 
entered  on  behalf  of  the  Department 
with  cooperating  Federal  or  State 
laboratory  agencies  pursuant  to 
authority  contained  in  Act(s)  of 
Congress.  Also,  services  may  be 
provided  in  other  areas  not  covered  by 
a  cooperative  agreement  if  the 
Administrator  determines  that  it  is 
possible  to  provide  laboratory  services. 

(5)  Other  altemative  laboratories. 
Laboratory  analyses  may  be  conducted 
at  altemative  Science  Division 
laboratories  and  can  be  reached  from 
any  commodity  market  in  which  a 
laboratory  facility  is  located  to  the 
extent  laboratory  personnel  is  available. 

(6)  The  Plant  Variety  Protection  (PVP) 
Office.  The  PVP  office  and  plant 
examination  bcility  of  the  Science 
Division  issues  certificates  of  protection 
to  developera  of  novel  varieties  of  plants 
which  reproduce  sexually  and  is  located 
aa  follows:  USDA.  AMS,  Science 
Division,  Plant  Variety  ProtacticMi 
Office,  Room  500  National  Agricultural 
Library  Building,  Beltsville,  MD  2070S. 

(7)  Science  Division  heaudquaiters 
offices.  The  examination,  licensure, 
quality  assurance  reviews,  and 
consultation  servicee  are  provided  by 
headquarten  staff  located  in 
Washington,  DC. 

(8)  SttOistical  Branch  offices. 
Statistical  Sdence  aervices  are  provided 


by  Science  Division  (SD)  oflBces  located 

as  follows: 

(i)  USDA,  AMS,  Science  Divinon. 

Statistical  Branch,  Kansas  Qty 

Technical  Center.  10383  No. 

Executive  Hills  Blvd..  Kansas  Qty, 

MO  64153. 
(ii)  USDA,  AMS,  SD.  Statistical  Branch, 

0611  So.  Agriculture  Bldg.,  14th  It 

Independence  Avenue,  SW.. 

Washington,  DC  20250. 

(9)  Residue  Branch  offices.  Services 
afforded  by  the  Recordkeeping  Program 
for  restricted  use  pesticides  by  certified 
applicators  and  services  afforded  by  the 
Pesticide  Data  Program  are  provided  by 
offices  located  as  follows: 
(i)  USDA,  AMS,  Sdence  Division,  8700 

Centreville  Rd..  suite  200.  Manassas. 

VA  22110. 
(ii)  USDA.  AMS,  Sdence  Division. 

Office  of  Director,  3507  So. 

Agriculture  Bldg.,  14th  & 

Independence  Avenue.  SW.. 

Washington.  DC  20250. 

(b)  The  addresses  of  the  various 
laboratories  and  offices  appear  in  the 
pertinent  parts  of  this  subchapter.  A 
prospective  applicant  may  obtain  a 
current  listing  of  addresses  and 
telephone  numbere  of  Sdence  Division 
laboratories,  offices,  and  fadlities  by 
addressing  an  inquiry  to  the  Director. 
Sdence  Division,  Ajpicultural 
Marketing  Service,  United  States 
Department  of  Agriculture  (USDA),  PO 
Box  96456,  Washington.  DC  2009O- 
6456. 

191.6    AvailabUity  of  aervteee. 

(a)  Services  may  be  furnished 
whenever  a  Sdence  Division  staff  is 
available  and  the  fadlities  and 
conditions  are  satisfactory  for  the 
conduct  of  such  service. 

(b)  Laboratories  may  provide  limited 
service  on  Saturdays  and  Sundays  at  a 
premium  fee.  Weekend  service  may  be 
obtained  by  contacting  the  laboratory 
diredor  or  supervisor. 

(c)  Holiday  and  overtime  laboratory 
service  may  be  obtained  wdth  a 
minimum  24  hour  advance  notice,  at  a 
premium  fee,  by  any  prospective^, 
applicant  through  the  laboratory 
diredor  or  supervisor. 

Subpart  C — AppNcatlon  for  Sarvlcaa 

f91.7    NondlacrimlfMrtion. 

All  services  under  these  regulations 
are  provided  to  applicants  mthout 
discrimination  as  to  race,  color, 
handicapped  or  disabled  condition, 
religion,  sex.  age,  or  national  origin. 

191.4   Whomeyepply. 

An  application  for  service  may  be 
made  by  any  individual  or  interested 


UMI 
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party  including,  but  not  limited  to.  the 
United  States  and  any  instrumentality 
or  agency  thereof,  any  State,  county, 
municipality,  or  common  carrier,  and 
any  auuorized  agent  on  behalf  of  the 
foregoing. 

i91.9    How  to  make  an  application. 

(a)  Voluntary.  An  application  for 
analysis  and  testing  may  be  made  by 
contacting  the  director  or  supervisor  of 
the  Science  Division  laboratory  where 
the  service  is  provided,  or  by  contacting 
either  the  Laboratory  Operations 
Coordination  branch  chief,  or  the 
Technical  Services  branch  chief  at 
Science  Division  Headquarters, 
Washington,  DC.  A  list  of  the  Science 
Division  laboratories  is  included  in 
§91.5. 

(b)  Mandatory.  In  the  case  of 
mandatory  analyses,  such  as  those 
required  to  be  performed  on  eggs  and 
egg  products,  application  for  services 
may  be  submitted  to  the  office  or 
division  which  administers  the 
program,  or  by  contacting  an  inspector 
who  is  involved  with  the  program. 

S91.10   Monnatlon  required  In  connection 
wMh  an  application. 

(a)  An  application  for  laboratory 
service  shall  be  made  in  the  English 
language  and  may  be  made  orally  (in 
person  or  by  telephone),  in  writing,  or 
by  facsimile.  If  an  application  for 
laboratory  service  is  made  orally, 
written  confirmation  may  be  required  by 
the  laboratory  involved. 

(b)  In  connection  with  each 
application  for  a  laboratory  service, 
information  that  may  be  necessary  to 
perform  analyses  on  the  processed 
product(s)  shall  also  be  furnished.  The 
information  shall  include,  but  is  not 
limited  to,  the  name  of  the  product, 
name  and  address  of  the  packer  or  plant 
where  such  product  was  packed,  the 
location  of  the  product,  its  lot  or  load 
number,  codes  or  other  identification 
marks,  the  number  of  containers,  the 
type  and  size  of  the  containers,  the 
analytical  test  requested,  and  the  size  of 
the  sample.  In  addition,  information 
regarding  analysis  of  the  lot  by  any 
federal  agency  previous  to  the 
application  and  the  purpose  of  the 
desired  laboratory  service  may  be 
requested. 

f  91 .1 1    HMng  of  an  application. 

An  application  for  a  Isboratory  service 
shall  be  regarded  as  filed  only  when 
made  in  accordance  with  the  regulations 
in  this  part 

191.12    Raoofd  of  fRbig  time  and 


service  or  an  appeal  of  a  laboratory 
service  shall  be  maintained.  In  addition, 
the  requested  laboratory  analyses  shall 
be  recorded  at  the  time  of  sample 
receipt. 

f  91.13   Whan  an  application  may  ba 


A  record  showing  the  date  of  receipt 
for  each  application  for  a  laboratory 


(a)  An  application  for  a  laboratory 
service  may  be  rejected  by  the 
Administrator  when  deemed 
appropriate  as  follows: 

(1)  For  non-compliance  by  the 
applicant  with  the  regulations  in  this 
part. 

(2)  For  non-payment  of  previous 
laboratory  services  rendered, 

(3)  When  the  sample  is  not  properly 
identified  by  a  code  or  other  marks. 

(4)  When  the  samples  are  received  in 
an  unsatisfactory  condition  and  are 
rejected  for  analysis. 

(5)  When  there  is  evidence  or 
knowledge  of  tampering  with  the 
sample. 

(6)  When  it  appears  that  to  perform 
the  analytical  testing  or  laboratory 
service  specified  in  this  part  would  not 
be  to  the  best  interests  of  the  public 
welfare  or  of  the  Government,  or 

(7)  When  it  appears  to  the 
Administrator  that  prior  commitments 
of  the  Department  necessitate  rejection 
of  the  application. 

(b)  Eacb.  such  applicant  shall  be 
promptly  notified  by  registered  mail  of 
the  reasons  for  the  rejection. 

(c)  A  written  petition  for 
reconsideration  of  such  rejection  may  be 
filed  by  the  applicant  with  the 
Administrator  if  postmarked  or 
delivered  within  10  days  after  the 
receipt  of  notice  of  the  rejection.  Such 
petition  shall  state  specifically  the 
errors  alleged  to  have  been  made  by  the 
Administrator  in  rejecting  the 
application.  Within  20  days  following 
the  receipt  of  such  a  petition  for 
reconsideration,  the  Administrator  shall 
approve  the  application  or  notify  the 
applicant  by  registered  mail  of  the 
reasons  for  the  rejection  thereof. 

191.14    When  an  application  may  be 
wiUidrawn. 

An  application  for  a  laboratory  service 
may  be  withdrawn  by  the  applicant  at 
any  time  before  the  analytical  testing  is 
performed;  Provided,  That,  the 
applicant  shall  pay.  at  the  hourly  rate 
prescribed  in  §  91.37,  for  the  time 
incurred  by  the  scientist  or  laboratory 
technician,  in  connection  with  such 
application  and  any  travel  expenses, 
telephone,  facsimile,  mailing,  telegraph 
or  other  expenses,  which  have  been 
incurred  by  the  laboratory  servicing 
office,  in  connection  with  such 
application. 


Subpart  D— Laboratory  Service 

191.15  Baaieefalaberaloryaervlea. 

Analytical  testing  and  laboratory 
determination  for  analyte  or  quality 
constituent  shall  be  based  upon  the 
appropriate  standards  promulgated  by 
the  U.S.  Department  of  Agriculture, 
applicable  standards  prescribed  by  the 
laws  of  the  State  where  the  particular 
product  was  produced,  specifications  of 
any  governmental  agency,  written  buyer 
and  seller  contract  specifications,  or  any 
written  specifications  by  an  applicant 
which  is  approved  by  the 
Administrator,  Provided.  That,  if  such 
product  is  regulated  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq,),  or  the  comparable  laws  of  any 
State,  such  testing  and  determination 
shall  be  on  the  basis  of  the  standards,  if 
any,  prescribed  in,  or  pursuant  to,  tha 
marketing  order  and/or  agreement 
effective  thereunder. 

191.16  Order  of  a  laboratory  aervica. 

Laboratory  service  shall  be  performed, 
insofar  as  possible,  in  the  order  in 
which  applications  are  made  except  that 
precedence  may  be  given  to  any  such 
applications  which  are  made  by  the 
United  States  (including,  but  not  being 
limited  to,  any  instrumentahty  or 
agency  thereof)  and  to  any  application 
for  an  appeal  inspection. 

}  91 .1 7    Postponing  a  laboratory  aervica. 

If  the  scientist  determines  that  it  is 
not  possible  to  accurately  analyze  ox 
make  a  laboratory  determination  of  a 
sample  immediately  after  receipt 
because  standard  materials,  laboratory 
equipment  and  supplies  need 
replacement,  or  for  any  other  substantial 
reason,  the  scientist  may  postpone 
laboratory  service  for  such  period  as 
may  be  necessary. 

f91.18    nnanciallnterectofaacientiat 

No  scientist  shall  perform  a  laboratofy 
analysis  on  any  product  in  which  he  is 
directly  or  indirectly  financially 
interested. 

Subpart  E — Samplaa 

191.19    General  requiremants  of  auttaUa 
samples. 

(a)  Samples  must  be  representative  of 
the  product  tested  and  provided  in 
sufficient  quantity  for  the  analyses 
requested. 

(b)  Each  sample  must  be  identified 
with  the  following  information: 

(1)  Product  type  (specific  description); 

(2)  Lot  number  or  production  date; 

(3)  Analyses  desired; 

(4)  Date/time  collected; 
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(5)  Slangs  oonditians  prior  I 
flipping: 

(6)  Nanis  of  spplicsnt; 

(7)  NsflW  of  ssBotsr; 

(8)  Any  othsr  innniadon  whkfa  is 
raquissd  by  tiw  spscific  pta^ani  under 
whkfa  analysis  or  tsst  is  psrlonned. 


(a)  Ssmplas  must  ba  subouttad  to  tha 
laboratory  in  a  condition  (including 
tampsratuia)  that  does  not  comprtunisa 
the  Duality  and  validity  of  analytical 
rssults. 

(b)  AH  samples  must  be  submittad  in 
saaled,  laalnnoof  containers. 

(c)  ContainOTS  for  perishable  ' 
rsfrigBrated  samples  shoidd  contain  ice 
at  ice  packs  to  maintain  temperatures  of 
0*  to  S*  C  unless  a  diQerant  temperature 
is  required  for  the  sample  to  be  tested. 

(d)  Containers  fat  frtneo  samples 
should  contain  dry  ice  or  other  afflBctive 
methods  of  msintaining  samples  in  a 
frozen  slate. 

(e)  The  applicant  is  responsible  for 
providing  snipping  containers  and 
p^rii^  sUppiiin  costs  for  fee  basis  tests. 

(f)  A  courier  diarga  may  apply  for  the 
shipment  of  some  samples. 


ftl.21 

Laboratory  pwsonnel  shall  protect 
eecfa  sample  from  manipulation, 
substitution,  and  improper  or  careless 
handling  which  would  deprive  the 
sample  of  its  representative  diaracter 
from  the  time  of  receipt  in  the 
laboratoiy  until  the  analysis  is 
completed  and  ^  sample  has  been 
discarded. 
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ftl.22    HapeaManef 

(a)  Eacess  samplea  not  used  in 
analyses  will  be  placed  in  proper 
storage  for  a  maximum  period  of  30 
days  after  reporting  results  of  tests. 

(b)  Any  sample  of  a  processed 
commodity  that  has  boan  used  for  a 
labmatory  service  may  be  retiimed  to 
the  applicant  at  his  or  her  request  and 
expense;  otherwise,  it  shall  bo  destroyed 
or  disposed  of  to  a  charitable  institution. 

Subpart  F—M«ttwd  Manuals    , 

|t1.23    Analyticai  molhode. 

Most  analyses  are  performed 
according  to  approved  procedures 
described  in  manuals  of  standardized 
methodology.  These  standardized 
methods  are  the  specific  methods  used. 
Ahematively,  equivalent  methods 
prescribed  in  cooperative  agreements 
are  used.  The  manuals  of  standard 
methods  most  often  used  by  the  Science 
Division  laboratories  are  listed  as 
follows: 

(a)  Edwards,  P.R.  and  W.R  Ewing. 
Edwards  and  Swing's  Identification  tA 


Entarobacteriaoeae,  Elsevier  Science 
Publishing  Co.,  Inc..  52  Vanderbilt 
Avenue,  New  Yoric.  NY  1001 7. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples. 
U.S.  Environments!  Protection  Agency 
(EPA),  Environmental  Toxicology 
Division,  Haahh  Effects  Research 
Laboratory  (KLRL),  Alexander  Drive  and 
High'.vay  54.  Mail  Drop  51,  Research 
Triaiigie  Park.  NC  27711. 

i^i  Official  Analytical  Methods  of  the 
American  Spice  Trade  Association 
(ASTA),  American  Spice  Trade 
Association,  580  Sylvan  Avenue.  P.O. 
Box  1267,  Epg'eMTOod  Qiffs,  NJ  07832. 

(d)  Approved  Methods  of  the 
American  Association  of  Cereal 
Chemists,  American  Association  of 
Cereal  CSiemists,  3340  Pilot  Knob  Road. 
St.  Paul,  MN  55121-2097. 

(a)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS),  American  Oil  Chemists' 
Society,  1608  Broadmoor  Drive,  P.O. 
Box  3489,  Champaign,  IL  61826-3489. 

(f)  OfBdal  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC).  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(g)  Standard  Analytical  Methods  of 
the  Mnnber  Companies  of  Com 
Industries  Research  Foundation,  Com 
Refiners  Association  (CRA),  suite  1120, 
1100  Connecticut  Avenue,  NW, 
Washington,  DC  20036. 

(h)  Standard  Methods  for  the 
ExaminatifHi  of  Dairy  Products, 
American  Public  Health  Association. 
1015  Eighteenth  Street,  NW, 
Washington,  DC  20036. 

(i)  Standard  Methods  for  the' 
Examination  of  Water  and  Wastevrater, 
American  Public  Heelth  Association 
(APHA).  the  American  Water  Wmks 
Association  and  the  Water  Pollution 
Control  Federation,  APHA,  1015 
Eighteenth  Street,  NW,  Washington,  DC 
20036. 

(j)  U.S.  Army  Individual  Protection 
Directorate's  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

(k)  U.S.  Food  and  Drug 
Administration  Bacteriological 
Analytical  Manual  (BAM),  Association 
of  Official  Analj'tical  Chemists,  suite 
400.  2200  Wilson  Boulevard,  Arlington. 
VA  22201-3301. 

(1)  U.S.  Pood  and  Drug  Administration 
Pesticide  Analytical  Manuals  (PAM), 
Volumes  I  and  n.  Food  and  Drug 
Administration.  U.S.  Department  of 


Health  and  Human  Services.  200  C 
Street.  SW.  Washington,  EX!  20204 
(available  from  National  Technical 
Informati'on  Service,  5285  Port  Royal  , 
Road.  Springfield,  VA  22161). 

Subpart  G — Reporting 

191.24  Raportsoftsatraaulls. 

(a)  Results  of  analyses  are  provided, 
in  writing,  by  fecsimile  or  other 
electronic  means  to  the  applicant. 

(b)  Applicants  may  call  the 
appropriate  Science  Division  laboratory 
for  interim  or  final  results  prior  to 
issuance  of  the  formal  report.  The 
advance  results  may  be  lelegrsphf^d, 
telephoned,  or  sent  by  facsimile  to  the 
applicant.  Any  additional  expense  for 
advance  information  shall  be  borne  by 
the  requesting  party. 

(c)  A  letter  report  in  lieu  of  a 
certificate  of  analysis  may  be  issued  by 
a  laboratory  representative  when  such 
action  appears  to  be  more  suitable  than 
a  certificate;  Provided,  That,  issuance  of 
such  report  is  approved  by  the  Division 
Director. 

191.25  Certificate  requirements^ 

Certificates  of  analysis  and  other 
memoranda  concerning  laboratory 
service  and  the  reporting  of  results 
should  have  tha  following  requirements. 

(a)  Certificates  of  analysis  shall  be  on 
standard  printed  forms  approved  by  the 
Division  Dintctor; 

(b)  Shall  be  printed  in  English: 

(c)  Shall  have  residts  typewritten, 
computer  generated,  or  h^dwritten  in 
ink  and  shall  be  clearly  legible; 

(d)  Shall  show  the  results  of 
laboratory  tests  in  a  imiform,  accurate, 
and  condsc  manner  with  abbreviations 
identified  on  the  bxrm; 

(e)  Shall  show  the  information 
required  by  $$  81.25-01.29;  and 

(f)  Show  only  such  other  information 
and  statements  of  fact  as  are  provided  in 
the  instructions  authorized  by  the 
Division  Director. 

191.28    laauance  of  cartificales. 

(a)  The  person  signing  and  issuing  the 
certificate  of  analysis  shall  be  one  of  the 
following: 

(1)  The  scientist  who  performed  the 
analysis; 

(2)  Another  technician  of  the 
laboratory  facility,  who  has  been  given 
power  of  attorney  by  the  scientist  who 
performed  the  analytical  testing  and 
been  authorized  by  the  Division  Director 
to  affix  the  scientist's  signatiue  to  a 
certificate.  The  power  of  attorney  shall 
be  on  file  with  the  employing  office  or 
laboratory  of  the  Division; 

(3)  A  person  designated  as  the 
"laboratory  director  in  diarge."  when 
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the  certificate  represents  composite 
analjrsee  by  several  technicians. 

(b)The  laboratory  certificate  shall  be 
prepared  in  accordance  with  the  facts 
set  forth  in  the  official  memoranda 
made  by  the  scientist  or  technicians  in 
connection  with  the  analysis. 

(c)  Whenever  a  certificate  is  signed  by 
a  person  under  a  power  of  attorney,  the 
certificate  should  so  indicate.  The 
signature  of  the  holder  of  power  shall 
appear  under  the  name  of  the  scientist 
who  personally  analyzed  the  sample, 
and  whenever  a  certificate  issued  is 
signed  by  a  scientist  in  charge,  that  title 
must  appear  in  connection  with  the 
signature. 

§91.27    CorreetioM  to  oertiflcatee  prior  to 
iseuartoe. 

(a)  The  accuracy  of  the  statements  and 
information  shown  on  certificates  of 
analysis  must  be  verified  by  the 
individual  whose  name  or  signature,  or 
both,  is  shown  on  the  certificate  or  by 
the  authorized  agent  who  affixed  the 
name  or  signature,  or  both.  When  a 
.name  or  signature,  or  both,  is  affixed  by 
an  authorized  agent,  the  initials  of  the 
agent  shall  appear  directly  below  or 
following  the  name,  or  signature  of  the 
person.  Errors  found  during  this  process 
shall  be  corrected  according  to  this 
section. 

(b)  Only  official  personnel  or  their 
authorized  agents  may  make 
corrections,  additions,  or  other  changes 
to  certificates. 

(c)  No  corrections,  additions,  or  other 
changes  shall  be  made  which  involve 
identification,  quality,  or  quantity.  If 
such  errors  are  found,  a  new  certificate 
shall  be  prepared  and  issued  and  the 
incorrect  certificate  marked  "Void." 
Otherwise,  errors  may  be  corrected, 
provided  there  is  evidence  of 
satisfactory  correction  procedures  as 
follows: 

(1)  The  corrections  are  neat  and 
legible: 

(2)  Each  correction  is  initialed  by  the 
individual  who  corrects  the  certificate; 
and 

(3)  The  corrections  and  initials  are 
shown  on  the  original  and  all  copies. 

i  91.28    Issuance  of  corrected  certif  icatas 
or  emertdmema  for  enalysis  reports. 

(a)  A  corrected  certificate  of  analysis 
or  an  amended  letter  report  may  be 
issued  by  the  laboratory  representative 
who  issued  the  original  certificate  or 
report  after  distribution  of  the  form  if 
errors,  such  as  incorrect  dates, 
analytical  results,  or  test  determination 
statements,  lot  numbers,  or  errors  in  any 
other  pertinent  information  require  the 
issiiance  of  a  corrected  certificate  or  an 
amended  report. 


(b)  Whenever  a  corrected  certificate  or 
amended  report  is  issued,  such 
certificate  or  report  shall  supersede  the 
original  form  which  was  issued  in  error. 
The  superseded  certificate  or  incorrect 
report  shall  become  null  and  void  after 
the  issuance  of  the  corrected  certificate 
or  the  amended  analysis  report. 

(c)  The  corrected  certificates  or 
amended  reports  shall  show  the 
following: 

(1)  The  terms  "Corrected  Original" 
and  "Corrected  Copy;" 

(2)  A  statement  identifying  the 
superseded  certificate  or  incorrect  letter 
report  and  the  corrections; 

(3)  A  new  serial  number  or  new  date 
of  issuance;  and 

(4]  The  same  statements  and 
information,  including  permissive 
statements,  that  Were  shown  on  the 
incorrect  certificate  or  the  incorrect 
report,  along  with  the  correct  statement 
or  information,  shall  be  shown  on  the 
corrected  form. 

(d)  If  all  copies  of  the  incorrect 
certificate  or  incorrect  report  can  be 
obtained,  then  the  superseded  form 
shall  be  marked  "Void"  when 
submitted. 

(e)  Corrected  certificates  or  amended 
letter  reports  cannot  be  issued  for  a 
certificate  that  has  been  superseded  by 
another  certificate,  or  superseded  on  the 
basis  of  a  subsequent  analysis  or  an 
additional  laboratory  test  determination. 

S91.29    Issusrtos  of  diqillcate  certificates 
or  retssusnce  of  sn  snalysis  report 

(a)  Upon  request  by  an  applicant,  a 
duplicate  certificate  or  an  additional 
report  may  be  issued  for  a  lost, 
destroyed,  or  otherwise  not  obtainable 
on^nal  form. 

(b)  The  duplicate  certificate  or  the 
reissuance  of  an  analysis  report  shall  be 
at  the  expense  of  the  applicant. 

(c)  Requests  for  duplicate  certificates 
or  additional  analysis  reports  shall  be 
filed  as  follows: 

(1)  In  writing; 

(2)  By  the  applicant  who  requested 
the  service  covered  by  the  lost, 
destroyed,  or  otherwise  not  obtainable 
original  form;  and 

(3)  With  the  office  that  issued  the 
initial  certificate  or  original  laboratory 
analysis  report. 

(d)  The  duplicate  certificates  or 
reissued  analysis  reports  shall  show  the 
following: 

(1)  The  terms  "Duplicate  Original," 
and  the  copies  shall  show  "Duplicate 
Copy." 

(2)  A  statement  that  the  certificate  or 
letter  report  was  issued  in  lieu  of  a  lost 
or  destroyed  or  otherwise  not  obtainable 
certificate  or  laboratory  analysis  report: 
and 


(3)  The  same  statements  and 
information,  including  permissive 
statements,  that  were  shown  on  the 
original  certificate  or  the  initial  analysis 
report  shall  be  shown  on  the  duplicate 
form. 

(e)  Duplicate  certificates  or  dupUcate 
analysis  reports  shall  be  issued  as 
promptly  as  possible  and  distributed  as 
the  original  certificates  or  original 
analysis  reports  and  their  copies. 

(f)  Duplicate  certificates  shall  not  be 
issued  for  certificates  that  have  been 
superseded. 

191.30    Msintensnoe  end  relsniton  of 
eopiss  or  oertificatss  or  snslysis  reports. 

(a)  At  least  one  copy  of  eech 
certificate  or  analysis  report  shall  be 
filed  in  the  laboratory  for  a  period  of  not 
less  than  3  years  either  from  the  date  of 
issuance  of  the  document,  fit>m  the  date 
of  voiding  a  certificate,  or  from  the  date 
last  payment  is  made  by  the  applicant 
for  a  reported  laboratory  determination, 
whichever  is  later. 

(b)  Whenever  any  document,  because 
of  its  condition,  becomes  unsuitable  for 
its  intended  or  continued  use,  the 
laboratory  personnel  shall  make  a  copy 
of  the  original  document. 

(c)  True  copies  shall  be  retained  as 
photocopies,  microfilm,  microfiche,  or 
other  accurate  reproductions  and 
durable  forms  of  the  original  document. 
Where  reduction  techniques,  such  as 
microfilming  are  used,  suitable  reader 
and  photocopying  equipment  shall  be 
readily  available.  Such  reproductions 
shall  be  treated  and  considered  for  all 
purposes  as  though  they  were  the 
original  documents. 

(d)  All  documents  required  to  be 
maintained  under  this  part  shall  be  kept 
confidential  and  shall  be  disclosed  only 
to  the  applicants  or  other  persons  with 
the  applicants'  knowledge  and 
fwrmission.  Only  such  information  as 
the  Administratof  deems  relevant  shall 
be  disclosed  to  the  public  without  the 
applicants'  permission,  and  then,  only 
in  a  suit  or  administrative  hearing 
brought  at  the  direction,  or  on  the 
request,  of  the  Administrator,  or  to 
which  the  Administrator  or  any  other 
officer  of  the  United  States  is  a  party. 

Subpart  H— Appeal  of  Laboratory 

Services 

f  91.31    When  an  appeal  of  a  laboratory 
servics  may  be  requested. 

(a)  An  application  for  an  appeal  of  a 
laboratory  service  may  be  made  by  any 
interested  party  who  is  dissatisfied  with 
the  results  of  an  analysis  as  stated  in  a 
certificate  or  laboratory  report,  if  the  lot 
of  the  commodity  can  be  positively 
identified  by  the  laboratory  service  as 
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the  lot  from  which  originally  drawn 
samples  were  previously  analyzed. 

(bj  An  application  for  an  appeal  of  a 
laboratory  service  shall  be  made  within 
thirty  (30)  days  following  the  day  on 
whid)  the  previous  analysis  was 
performed.  However,  upon  approval  by 
the  Division  Director,  the  filing  time  for 
an  appeal  application  may  be  extended. 

|t1J>   Where  to  fUa  tor  an  appeal  of  a 
laboralery  aarvtoa  and  Intormation  rvqulrwL 

(a)  Application  for  an  appeal  of  a 
laboratory  service  may  be  filed  with  the 
supervisor  in  the  office  or  laboratory 
faciUty  that  issued  the  certificate  or 
laboratory  report  on  which  the  appeal 
analysis  covering  the  commodity 
product  is  requested. 

(b)  The  application  for  an  appeal  of  a 
laboratory  service  shall  state  the 
location  of  the  lot  of  the  commodity 
product  and  the  reasons  for  the  appeal; 
and  date  and  serial  number  of  the 
certificate  covering  the  laboratory 
service  of  the  commodity  product  on 
which  the  appeal  is  requested.  In 
addition,  such  application  shell  be 
accompanied  by  the  original  and  all 
available  copies  of  the  certificate  or 
laboratory  report. 

(c)  Application  for  an  appeal  of  a 
laboratory  service  may  be  made  orally 
(in  person  or  by  telephone),  in  writing, 
by  facsimile,  or  by  telegraph.  If  made 
orally,  written  confirmation  shall  be 
made  promptly.  j 

f9U3-  Wtien  an  application  for  an  appeal 
ol  a  labofatocy  aervlce  may  be  withdrawn. 

An  application  for  an  appeal  of  a 
laboratory  service  may  be  withdrawn  by 
the  appUcant  at  any  time  before  the 
appealed  laboratory  service  is 
performed;  Provided,  That,  the 
applicant  shall  pay,  at  the  hourly  rate 
prescribed  in  §  91.37,  for  the  time 
incurred  by  the  laboratory  personnel, 
any  travel,  telephone,  telegraph,  or  other 
expenses  which  have  been  incurred  by 
the  laboratory  service  in  connection 
with  such  application.  i 

|9U4    Whan  an  appeal  of  a  laboratory 
aawice  may  be  refuaed. 

An  application  fw  an  appeal  of  a 
laboratmy  service  may  be  refused  if: 

(a)  The  reasons  for  me  appealed 
latx)ratory  service  are  frivolous  or  not 
substantial: 

(b)  The  quality  or  condition  of  the 
commodity  product  has  undergone  a 
material  change  since  the  laboratory 
service  covering  the  commodity  product 
on  which  the  appealed  laboratory 
service  is  requested; 

(c)  The  lot  in  question  is  not,  or 
cannot  be  made  accessible  for  sampling: 

(d)  The  lot  relative  to  which  the 
appealed  laboiatory  service  is  requested 


cannot  be  positively  identified  as  the  lot 
frt>m  which  samples  were  previously 
drawn  and  originally  analyzed;  or 

(e)  There  is  noncompliance  with  the 
regulations  in  this  part.  Such  applicant 
shall  be  notified  promptly  of  the  reason 
for  such  reftisal. 

1 91.35  Who  shall  perform  an  appealed 
laboratory  service. 

An  appealed  laboratory  service  shall 
be  performed,  whenever  possible,  by 
another  individual  or  other  individuals 
than  the  scientist(s)  or  the  technician(s) 
that  performed  the  original  analytical 
determination. 

191.36  Appeal  laboratory  certtflcata. 

(a)  An  appeal  laboratory  certificate 
shall  be  issued  showing  the  results  of 
such  appealed  analysis.  This  certificate 
shall  supersede  the  laboratory  certificate 
previously  issued  for  the  commodity 
product  involved. 

(b)  Each  appeal  laboratory  certificate 
shall  clearly  identify  the  number  and 
date  of  the  laboratory  certificate  which 

it  suiwrsedes.  The  superseded  certificate 
shall  become  null  and  void  upon  the 
issuance  of  the  appealed  laboratory 
certificate  and  shall  no  longer  represent 
the  analytical  results  of  the  commodity 
product. 

(c)  The  individual  issuing  an  appeal 
laboratory  certificate  shall  forward 
notice  of  such  issuance  to  such  persons 
as  he  or  she  considers  necessary  to 
prevent  misuse  of  the  superseded 
certificate  if  the  original  and  all  copies 
of  such  superseded  certificate  have  not 
previously  been  delivered  to  the 
individual  issuing  the  appeal  certificate. 

(d)  The  provisions  in  the  regulations 
in  this  part  concerning  forms  and 
certificates,  issuance  of  certificates,  and 
retention  and  disposition  of  certificates 
shall  epply  to  appeal  laboratory 
certificates,  except  that  copies  of  such 
appeal  certificates  shall  be  furnished  to 
ail  interested  parties  who  received 
copies  of  the  superseded  certificate. 

Subpart  I — Fees  and  Charges 

191.37  Face  tor  laboratory  testing, 
analysia,  and  other  aarvlcae  (ganarai 
achadulaa). 

(a)  The  fees  listed  in  the  general 
schedules  in  this  section  for  the 
individual  laboratory  analyses  cover  the 
costs  of  Science  Division  laboratory 
services,  including  issuance  of 
certificates  and  personnel  and  overhead 
costs  other  than  the  commodity 
inspection  fees  referred  to  in  §§  52.42 
through  52.46, 52.48  through  52.51. 
55.510  through  55.530.  55.560  through 
55.570.  58.38  through  58.43.  58.45 
through  58.47,  70.71  through  70.72.  and 
70.75  through  70.78.  The  fees  apply  to 


all  processed  commodity  products, 
except  flue-cured  and  hurley  tobacco, 
citrus  juices  and  certain  citrus  products. 
The  laboratory  fees  are  listed  for  single 
test  analysis  (unless  specified)  for 
processed  fruits  and  vegetables  (part 
93),  poultry  and  egg  products  (part  94), 
processed  dairy  products  (part  95),  and 
meal  and  meat  products  (part  98).  The 
fees  for  chemical  analysis  of  cottonseed 
associated  with  grading  and  novel 
variety  seed  certification  under  the 
Plant  Variety  Protection  Act  are 
specified  in  parts  96  and  97, 
respectively.  Except  as  otherwise 
provided  in  this  section,  charges  will  be 
made  for  laboratory  analysis  at  the 
hourly  rate  of  $34.20  for  the  time 
required  to  perform  the  service.  A 
minimum  charge  of  one-half  hour  will 
be  made  for  service  pursuant  to  each 
request  or  certificate  issued.  The 
following  times  per  single  test  on  each 
schedule  will  apply. 

General  Schedules  of  Fees  for  OfHcial 
Laboratory  Test  Servicea  Performed  at 
the  AMS  Science  Division  Laboratories 
for  Processed  Commodity  Products 

Table  i.— Single  Test  Times  and 
Laboratory  Fees  for  Proximate 
Analyses 


Type  o(  analysis 

Hours  for 
single  test 

List  fee 

Ammonia,  Ion  Selec- 

tiva  Electrode 

2.25 

$76.95 

Ash.  Total 

34.20 

Ash.  Acid  Insoluble  .... 

1.5 

51.30 

Fat,  Acid  Hydro)ys<s  . . 

34.20 

Fat,  Ether  Extraction  .. 

.  34.20 

Fat,  Microwave— Sol- 

vent Extraction 

34.20 

Fat.  Specific  Gravity  ... 

34.20 

Fiber,  Crude  

2 

68.40 

Moisture.  Distillation  ... 

34.20 

Moisture,  Karl  Fischer 

1.5 

51.30 

Moisture.  Oven 

0.5 
2 

17.10 

Protein.  KjeWaW 

68.40 

Salt.  Back  Titration  ..... 

0.75 

25.65 

Salt,  Potentiometric  .... 

0.5 

17.10 

Table  2.— Single  Test  Times  and 
Laboratory  Fees  for  Upid  Re- 
lated Analyses 


Type  ol  analysis 

Hours  tor 
single  test 

Usifee 

Acid  degree  value 
(dairy) 

Acidity,  litratable  ... 

Carotene,  spec- 
trophotometric  ... 

Catalase  test 

Chotasteral 

1 
0.5 

2.5 
0.5 
5 

$34.20 
17.10 

85.50 

17.10 

171.00 
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Table  2.— Single  Test  Times  and 
Laboratory  Fees  for  Uno  Re- 
lated Analyses— Continued 


TypA  of  analysi* 


MoMur»andfat 
analyMt  ara  i»- 
quirwltoba 
analyzadatan 

as  praraquiailaa 
tothacholaa' 
toroltaat: 
Color  (tanay) .... 
Color,  NEPA 

(•go») 

Conaistancy, 

(cookad) 

ConsMancy. 

(unoookMQ  .... 

OflfwKy  (spacMc 
gravity)  

mspacHDMiy 
(Moats- 
Dabbati  meth- 
od)   

Fai  atabilily, 

^^^PW    ■■•>•■■•••••«« 

Peroxida  valua 
analyaia  la  ra- 
quirad  as  a  pr»> 
raquisNs  to  tha 
tat  stak)ffity  last 
at  iha  additional 
fee: 
Fatty  add  prolia 

(ACyc-GC 

nvNhod) .._..... 
Flash  poM  last 

only 

Fraa  fatty  adds  . 
Msllal>ilty  (proo- 

ass  chaasa) ... 
Paroxidasa  last . 
Paroidda  valua  .. 
Smoke  point  last 

on^ 

Smoke  poM  and 

flash  point  ......... 

Soiida.  total  (ovan 

diying) 

Solubia  aolUs.  ra- 

fcactometer  ..>.....  j 


Hours  for 
single  test 


0.5 
1 

0.5 


2 
0.75 

0.5 
0.5 
1.5 


List  fee 


17.10 
34.20 

17.10 


0.5 

17.10 

0.5 

17.10 

0-5 

17.10 

1 

34.20 

136.80 

68.40 
25.65 

17.10 
17.10 
51.30 


2 

68.40 

3.5 

119.70 

0.5 

17.10 

0.5 

17.10 

Table  3— Single  Test  Times  and 
Laboratory  Fees  for  Food  addi- 
tives (Direct  and  Indirect) 


Type  ol  analysis 


Anatoxin,  (dairy, 

•98») 

Alar  or  daminozMa 

laskJua 

AfflitoBZ  laaWiia. 

GLw  —.»»■»...,■«■,■. 

AkX)hol  (quali- 
tative)   

Atlolnity  of  ash  .... 


Hours  for 
single  test 


&5 
6 

6 

2 

4 


List  lee 


$119.70 

20520 

20SJ20 

68.40 
136.80 


Table  3.— Single  Test  Times  and 

Laboratory  Fees  for  Food  addi- 

tives (Direct 

AND  INDIRECT)— Con- 

tinued 

Type  ol  analysis 

Hours  for 

single  tost 

List  fee 

Anmodc  (diy  ttHk) 

4 

136J0 

AMortwtes  (quaU- 

taHve— meats)  _. 

0.5 

17.10 

Asoo(t)k:  add.  tttia- 

ion 

1.0 

34  20 

Asooitak:  add. 

metric „ 

1.0 

3420 

Benzene,  resklual 

2 

68.40 

Brtx.  dkect  percent 

sucrose 

0.5 

17.10 

Brix,  dUion 

0.5 

17.10 

Butylatsd 

hydroxyanisole 

(BHA)  

1  5 

51  30 

Butylated 

hydroxytotuane 

(BHT) 

1.5 

51  30 

Caffeine,  micro 

Bailey-Andrew ... 

1.5 

51.30 

Caffeine,  spectro- 

photometric 

1 

34.20 

Calctum  

15 

51  30 

Citric  add,  GLC  or 

HPLC 

1  5 

51  30 

Chlorinated  hydro- 

carbons: 

PestiddeswKl 

Industriirf 

chemicals— 

Initial  screen  .. 

4 

136.80 

Second  oohjmn 

confinnation  of 

anatyte 

1 

34  20 

Confirmation  on 

mass  spec- 

trorrwter 

2 

68.40 

Dextrin  (quali- 

tative)   

05 

1710 

Dextrin  (quarv 

titative)  

3 

102  60 

Filth,  heavy  (dairy) 

2.5 

85.50 

Fifth,  heavy  (eggs) 

4 

136.80 

Filth,  light  (eggs)  .. 

2.5 

85.50 

Fiilh.  Nght  and 

heavy  (eggs  ex- 

trarteous) 

6 

205  20 

Flavor  

0.75 

25.65 

Fumigants: 

Initial  scraerv- 

Dibromo- 

chkKopro- 

pane 

(DBCP)  

1 

34.20 

Ethylene 

dit>romide  ... 

1 

34.20 

Methyl  bro- 

mide   

1 

3420 

Confirmation  on 

mass  spec- 

trometer- 

each  Individ- 

ualfumigant 

residue  

2 

68.40 

Glucose  (quali- 

tative)   

0.75 

25.65 

Table  3.— Single  Test  Times  and 
Laboratory  Fees  for  Food  Addi- 
tives (Direct  and  Indirect)— Con- 
tinued 


Type  of  analysis 


Ghjoose  (quar)- 
Malive) 

Glycerol  (quan- 
Maltve) „. 

Gums 

High  sucrose  con- 
tent or 

avasucrol— per- 
cent sucrose 
(HoUarxj  eggs)  .. 

Hydrogen  ion  ac- 
tivity, pH 

Mercury.  coW 
vapor  AA 

Metals— other  then 
mercury,  each 
metal 

Monosodium 
dihydrogen 
phosphate 

Monosodium  gkj- 
tarrtate 

Nitrites  (qualitative) 

Nitrites  (quan- 
titalive)  

Oxygen  

Palatabllity  and 
Odor 

First  Sample  

Each  additional 
sample .„ 

Pttosphatase,  re- 
sidual   

Pttosphorus  

Propylene  glycol, 
codistitiation: 
(qualitative)  

Pyrethrin  residue 
(dairy) 

Scorched  particles 

Sodium, 
poterrtiometric  ... 

Sodium  benzoate, 
HPLC  

Sodkjm  lauryl  sul- 
fate (SLS)  

Sodhjm 
silicoaluminate 
(Zeoiex) 

Solubility  index  

Starch,  direct  add 
hydrolysis 

Sugar,  polarimetric 
methods 

Sugar  profile, 
HPLC— This 
profile  ifKludes 
th»  following 
components: 
Dextrose,  fruc- 
tose, lactose, 
maltose  and  su- 
crose: 

One  type  sugar 
from  HPLC 
profile  


Hours  for 


1.75 

3 
3 


4 

0.5 

2.5 


58.85 

102.60 
102.60 


136.80 
17.10 
65.50 

68.40 

136.80 


4 
0.5 

136.80 
17.10 

3 
0.5 

102.60 
17.10 

0.75 

25.65 

0.5 

17.10 

1 
2 

3420 
68.40 

68.40 


4 
0.5 

136.80 
17.10 

1 

3420 

1.5 

51.30 

8 

273.60 

2 
0.75 

68.40 
25.65 

3 

102.60 

1 

3420 

102.60 
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Table  3.— Single  Test  Times  and 
Laboratory  Fees  for  Food  addi- 
tives (Direct  and  Indirect)— Con- 
tinued 


Typa  of  analyait 


Each 

typetugv  _... 

SupMi  non-radu^ 

Sugar*.  toM  at  bv 
vart 

SuWUKquaa- 
«BH(a) 

SuKjr  dksdda, 

Sullurdkiidda.dl- 

lad  Mralion 

Toluana.  rartdual .. 
TrtatiyldMto.  QC 

ynmrin  A 

Vitvnin  D.  HPLC 
(vIlaniinaDi 
D,) 

\Mhay 
gan 

Xanfiydral  iMt  tof 

TMa  is  an  opional 
tMlto  Via  astra- 


Hour*  for 


0.5 

3 

2 

0.75 

1.5 

1 

2 

1 

5 

8.5 
2.5 
1.5 


LMfaa 

17.10 

102.60 

68.40 

25.65 

51.30 

34.20 
68.40 

34.20 
171.00 

290.70 
85.50 
51.30 


Table  4.— Single  Test  Times  and 
Laboratory  Fees  for  Other 
Chemical  and  Physical  Compo- 
nent Analyses 


UMI 


Typaofanalyais 

Hows  for 
singia  tsM 

UStfM 

n  rtWiUmi 

dfotdda(bMng 

w^^^^%^^K9f    •«»«•••■*• 

4 

S136J0 

Conplala  Kohman 

analyiia((Miy). 

3 

102.60 

JaHy  saangVi 

(Hoom) 

2.5 

8SJ0 

M^V^p  wwvniMv 

1 

3420 

Grape  Juloa 

aoaorbancy  raio 

0.5 

17.10 

Nal  ^Httfft  (par 

can) 

0.5 

17.10 

NoiwolaMe  Rtaiv 

yiana  cnonaa 

wfeact _, 

2.5 

85.50 

Pailda  tiza  (aeiar 

waih) .._ 

0.5 

17.10 

Pnt—li.»n  todWa 

(labia  MM). 

1.5 

51J0 

QuMcaddicfwv 

bariyMoa) 

1.75 

S0J5 

CMSva  or  paracw 

«b8 

0.5 

17.10 

v^MHf  SR^Miy  •••••■•• 

4 

136J0 

Table  4.— Single  Test  Times  and 
Laboratory  Fees  for  Other 
Oiemical  and  Physical  Compo- 
nent Analyses— Continued 


Typa  ol  analyiia 

Hours  tor 
Unglatost 

LWfM 

Waiar  insolubia  In- 
organic raikJuaa 
(WIIR)  _ 

TWWw  iiillull  IMI  .. 

2 

0.75 

68.40 
25.65 

Table  5.— Single  Test  Times  and 
Laboratory  Fees  for 

Microbiological  Analyses 


Typa  of  arwlysis 


Aarobic  (slandanl) 

piala  oour4  _...„....., 
Anaarobic  bacMii 

pIstB  count 

Badarial  droct  micro- 

sooDic  oouni  ••••••••••< 

CanvjyfobaciarJaiunI . 
Cottform  plata  count, 

vtoM  rad  bM  agar 

(Prasumpflva  coli- 
form  piala  count) 
CoHterms,  most  prot^ 

abia  number 

(MPN):i 

Stop  1  

Stop  2 

£  col.  prasumptiva 

MPN  (addMional 

Entsrocooci  count 

LMaria 

monocytogartaa 

oonRrmalion  analy- 

■it:) 

Stop  1  

Sl«)2 

Stap  3  (conlrme- 

Ion) 

Prolaolylc  count 
PsyctwoiropNc 

lartai  plata  count .._. 
SalmonaNa  (USOA 

cuNura  nia8N)d)M 

Stspl  

Stop  3  (conMrma- 
lon) 

Sarologicai  typing 

Joptonal) 

Salnonais  (rapM 

malhods):' 

Stap  1  

Stap  2 

Slap  3  (conlnne- 

lon) 

StspAytocoooua 

auraus,  MPN: 

posMva  conlrma- 
Ion  ...................>. 


Hours  tor 

- '    ■   .  -  . 
■ngia  wst 


0.5 
0.75 

1 

4 

0.75 


0.75 
0.75 


1.5 
3 


1.5 
1.5 

2.5 
1 

0.75 


1.5 
0.75 

1.5 

2.5 


2.0 
0.75 

1.5 


Ustfea 


$17.10 

25.65 

3420 
136.80 

25.65 


25.65 
25.65 


51  JO 
102.60 


51.30 
51.30 

85.50 

34.20 

25.65 


5120 
25.66 

5120 

85.50 


68.40 
25.65 

5120 


1.75       59.85 


Table  5.— Single  Test  Times  and 
Laboratory  Fees         for 

Microbiological  Analyses— Con- 
tinued 


Typa  of  analysis 

Hours  tor 
single  teet 

Ustfee 

Tharmoduric  bacterial 

Ysast  and  mold  count 
Yeast  and  mold  dH- 
farential  plata  count 

0.75 
02 

0.75 

25.65 
17.10 

25.65 

tColitonm  MPN  analysis  may  be  In  two 
Stops  88  tolovvs:  Step  1— presumptiva  test 
tMOugh  iauryl  suMata  tryptose  broth;  Step  2— 
confirmatory  test  Vwough  brWiant  green 
lactose  bile  broth. 

9Step  1  of  the  coiitonn  MPN  analysis  is  a 
prerequisito  tor  the  pertormance  of  the 
presumptiva  £.  col  last  Prior  enrichment  in 
lauryt  suHala  tryplosa  broth  is  required  for 
optimal  recovery  of  £.  col  from  inocuiatod  and 
incubated  EC  broih  (Escherichia  col  broth). 
The  E.  coH  test  is  performed  Iwough  growth 
on  eosin  methylene  blue  agar.  The  Tee  stated 
for  £.  coH  artalysis  is  a  supplementary  charge 
to  step  1  of  coMorm  test 

*UstBria  monocytooeries  test  using  the 
USDA  method  may  oa  in  three  steps  as 
folows:  SVBQ  1— isolatton  by  Univer^  of 
Vennont  modified  (UVM)  broth  and  Fraser's 
broth  enrichments  and  selective  plating  with 
Modified  Oxford  (MOX)  agan  Presurmtive 
Step  2— typical  oolonies  inoculated  from  Horse 
Blood  into  brain  heart  infusion  (BHI)  broth  and 
check  for  characterisic  moWity;  Cortlrmatory 
Step  3— culture  from  BHI  broth  witti  typical 
monlity  is  irtocuiated  into  tw  seven 
biochemical  medtas.  BHI  agar  for  oxidase  btkI 
catalase  tests,  Motiity  lest  medium,  and 
Christia-Attdns-Mun^vf^Msrson  (CAMP)  test 

Listeria  monocytogenaa  laat  using  tie  FDA 
method  may  ba  In  three  alapa  aa  folows:  Step 
1— isolalon  bytiyplcaaa  aw  broth  wWi  0.6% 
yeast  sxtract  (TSB-YE)  brom  enrichment  and 
saleclve  plirting  with  ModMled  McBrides  agar 
and  LWiium  chlorida  Pharylethanol 
Moxaiactam  (LPfyi)  agar  PrssumptNa  Step 
2— typical  coioniaa  Inoculated  to  tryptfcasa  soy 
agar  witi  yeast  sxtract  (TSA-YE)  with  sheep 
blood  platea  to  check  for  hemolysis  folowed 
Iw  inocuiattons  to  BHI  broth  and  TSA-YE 
putaa  to  check  for  characterisic  moMity,  gram 
stain  atKl  catalasa  fart;  Confirmatory  SJis^  a— 
cuNura  from  BHI  iNOlh  with  typical  motUny  for 
wet  mount  ia  inoculated  into  toe  required  10 
btochemhai  medtaa,  Sulfide-lndole-Motifity 
(SIM)  madhm.  and  toe  CAMP  test  Serology 
la  checked  using  growth  from  TSA-YE  plates. 

Both  methoA  for  Listeria  detemfiinalon 
have  toe  equivalent  Ima  needed  for  each 
stsp. 

^Saimonala  test  may  ba  to  torea  stsps  as 
foOows:  Stop  1— growth  through  dHlarenlal 
agars;  Step  2— growth  and  ^ting  tvough 
triple  sugar  iron  and  lysine  iron  agars;  Step 
3— confirmatory  test  through  t)iochemicBli, 
and  polyvalent  aarotogical  tesing  with  Poly 
"^  and  Poly  "K*  MUsanime.  The  ssrotogkarf 
typtog  of  Sasnonaffa  la  requested  on  oocaston. 

•Swmonala  test  may  ba  to  torae  stsps  as 
folows:  Step  1— growth  to  enrichment  broths 
and  EHsa  test  or  DNA  hybrUiolon  sysism 
assay;  Step  2— growth  and  tasting  fhrough 
tripla  sugar  kon  and  iMtoa  ixo"  ■g^St^ 
3-^onlrmalofy  fast  Ihrough  biochemicals, 
and  Doluvalenl  iatnlnnh"sl  taatina  wMh  Polv 
'tr  wid  Poiy 'tr  amsaroma. 
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Table  6.— Single  Test  Times  And  Laboratory  Fees  for  Aflatoxin  Analyses 


Aflatoxin  tMt  by  commodity 


Hours  (or 
•ingle  test 


Fee  per  sirtgie 
analysis 


Fee  per  pair 
analyseet 


Peanut  Bullar  (TLC-CB) 

Com  (TLC— CB)  

Roasted  Peanuts  (TLC—BF) 

Brazil  Nuts  (TLC-BF) 

Pistachio  Nuts  (TLC— BF)  .... 
Sheled  PMnjts  (TLC-BF)  . 
Shelled  Peanuts  (Aflatest)  .... 
Sheled  Peanuts  (HPLC) ....... 

Tree  Nuts  (TLC) 

Oilseed  Meals  (TLC) 

Edible  Seeds  (TLQ  

Dried  Fruit  (TLC) 

Small  Grains  (TLC) 

In-She«  Peanuts  (TLC)  

Silage;  Other  Grains  (TLC) ... 


1 

1 

1 

2 

2 

NA 

NA 

NA 


NA 
1 


S34.20 
34.20 
34.20 
68.40 
68.40 
14.00 
20.00 
50.00 
34.20 
34.20 
34.20 
34.20 
34.20 
14.00 
34.20 


■NA 
NA 


NA 

28.00 

40.00 

100.00 

NA 

NA 

NA 

NA 

NA 

28.00 

NA 


^  Aflaloxin  testing  o(  raw  peanuts  under  Peanut  Marketing_ Agreement  for  subsampies  1-AB,  2-AB,  3-AB,  wid  1-CO  is  $28.00  per  pirir  of 
analyses  using  Thin-Layer  Chromatography  (TLC)  and  Best  Foods  (BF)  extraction  method.  The  BF  method  has  been  modilied  to  incorporate  a 
water  slurry  extraction  procedure.  The  Contaminants  Branch  (CB)  method  is  used  on  occasion  as  an  alternative  method  tor  peamts  «id  pewHit 
meal  when  doubt  exists  as  to  the  effectiveness  of  the  BF  mettiod  in  extracting  aflatoxin  from  the  sample  or  when  badmround  inlerfersnces  exist 
that  might  mask  TLC  quantitation  of  anatoxin.  The  cost  per  pair  of  analyses  using  Aflatest  and  High  Pressure  Liquid  Cliromalography  (HPLC)  is 
$40.00  and  $100.00.  respect! vety.  Other  aflatoxin  analyses  for  fruits  and  vegetables  are  listed  at  Science  Division's  current  hourly  rata  of  $34^0. 

2  NA  denotes  not  applicabie. 


Table  7.— Miscellaneous  Charges 
Supplemental  to  the  Soence 
Division's  Laboratory  analysis 
Fees 


LaboratoryMfv 
scnption 


seivica  da- 


Sample  Qrfndkig  (Raw 
Paanuis) 

Sample  Grindbig  (Canned 
Boned  Poultry)  ...„ 

Sample  GikKing  (Meats. 
Meat  Products.  Mairfs, 
Ready-to€at): 
Per  pouch  or  raw 


Per  tray  pack  — 

CompoaMIng  MuMpia 
Subaamplas  tor  an  Indk 
vidual  Test  Swnpla  Unit 


8.55 
17.10 


Table  8.— additional  Charges 
applicable  to  the  sample  re- 
CEIPT AND  Analysis  Report 


Sarvtoa  daacriptton 


rntablshed  Couriaf 
Expense  al  Albany, 
Qaoigia  Laboratory. 

Courier  Expanaa  al 
Otwr  AMS  Libonh 


Charge  Sat  at 
$030  Par  Mia 
Roundlrip  fram  La^ 
orMory  to  Dafvary 

SNa. 


List  charge 


$2.00 
Variaa. 


Table  e.—ADDmoNAL  Charges 
Applicable  to  the  Sample  Re- 
ceipt AND  Analysis  Report 


Sennce  description 

Ustcharge 

FacsimOe  Charge 

$3.00  minimum  up  to 

(Per  Analysis  Re- 

first 3  pages,  then 

port). 

$1.00  per  page. 

AddWonal  Analysis 

$17.10  per  report  or 

Report  or  Extra 

certificate  reissued. 

Certificate  VA  hour 

charge). 

(b)  The  fee  diarge  for  any  laboratory 
analysis  not  listed  in  paragraph  (a)  of 
this  section,  or  for  any  other  applicable 
services  rendered  in  (he  laboratory, 
shall  be  based  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  standard  hourly  rate  shall 
be  $34.20. 

(c)  When  a  laboratory  test  service  is 
provided  for  AMS  by  a  commercial  or 
State  government  laboratory,  the 
applicant  will  be  assessed  a  fee  which 
covers  the  costs  to  AMS  for  the  service 
provided. 

|91^    Additional  feea  for  appeal  of 
analysla. 

(a)  The  appellant  will  be  charged  an 
additional  fee  at  a  rate  of  1.5  times  the 
standard  rate  stated  in  paragraph  (a)  of 
$91.37  if,  as  a  result  of  an  authorized 
appeal  analysis,  it  is  determined  that  the 
original  test  results  are  correct.  The 
appeal  laboratory  rate  is  $51.30  per 
analysis  hour. 

(b)  The  appeal  fise  will  be  waived  if 
the  appeal  laooratory  test  discloses  that 
an  anor  was  made  in  the  original 
analysis. 


Sviupv    opedw  recfueei  fPee  for  vvefunie 
er>d  legal  holidey  eervice. 

(a)  Laboratory  analyses  initiated  at  the 
special  request  of  the  applicant  to  be 
rendered  on  Saturdays.  Sundays. 
Federal  holidays,  and  on  an  overtime 
basis  will  be  charged  at  a  rate  of  1.5 
times  the  standard  rate  stated  in 
paragraph  (a)  of  $  91.37.  The  premium 
laboratory  rate  for  holiday  and  overtime 
service  will  be  $51.30  per  analysis  hour. 

(b)  Information  on  legal  holidays  or 
what  constitutes  overtime  service  at  a 
particular  AMS  laboratory  is  available 
from  the  laboratory  supervisor. 

f  91.40   Fees  for  courier  aervlea  and 
faeelmile  of  Hie  artalyeie  report 

(a)  The  AMS  peanut  aflatoxin 
laboratory  at  Albany,  Georgia,  has  a  set 
courier  charge  of  $2.00  per  trip  to 
retrieve  the  sample  package.  The 
mileage  charge  specified  in  Table  8  in 

§  91.37  of  this  part  for  courier  service  at 
other  AMS  laboratories  is  based  on  the 
shortest  roundtrip  route  from  laboratory 
to  sample  retrieval  site. 

(b)  The  faxing  of  laboratory  analysis 
reports  or  certificates  is  an  optiond 
service  offered  at  the  fee  specified  in 
Table  8  in  §  91.37  of  this  part. 

(91.41    Chargaa  for  demonstrations  and 
courses  of  Instruelton. 

Charges,  not  in  excess  of  the  cost 
thereof  and  as  approved  by  the  Division 
Director,  may  be  made  for 
demonstrations,  samples,  or  courses  of 
instruction  when  sudi  are  furnished 
upon  request. 
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U)  Bach  billing  qrcle  will  and  on  tha 
2Slk  ol  tha  aioiitL  TW  ^i|dicant  will  ba 
billad  bgr  tka  National  Pfaiance  Center  on 
tha  1st  day,  fDlkmring  the  end  of  (he 
biBing  cycle  in  whim  voluntary 
bboratoiy  servioaa  and  other  services 
wan  randerad  at  a  jiarticular  Sdance 
Division  laboratory. 

tb)  Tha  total  drnga  shall  normally  be 
Hited  diiactly  OB  tha  analysis  raport  or 
OB  a  itandardiaad  ovtificata  form  for 
dte  laboratory  lalysas  of  a  specific 
a^cultural  commodity  and  related 
coounodity  prodocts. 

(c)  Tha  actual  bill  for  collection  will 
ba  issued  by  tha  Kational  Finance 
Cantar.  Program  Billings  and  Collection 
SectioB.  PO  Box  609SO.  New  Orleans. 
LouisiaBa  70160. 


(a)  Faea  and  chargaa  for  aanricaa  shall 
ba  paid  by  tba  appbcsnt.  by  cbedt  or 
money  oider  payable,  to  the 
"Agricultural  Marketing  Service. 
USDA"  and  sent  to  the  offica  indicated 
on  tha  bill. 

(b)  Fees  and  chaigas  for  services 
under  a  cooperative  agreement  with  a 
State  or  other  AMS  Divisions  will  be 
paid  in  accoidanca  with  tha  terms  of  the 
coopevativa  agraamant 

(c)  As  naoaasary.  tha  Division  Director 
may  require  that  feaa  shall  be  paid  in 
advance  of  tha  performanoa  of  the 
raqoastad  service.  Any  fees  paid  in 
excaaa  of  tha  amount  diM  diall  be  used 
to  oCbet  future  billings,  unless  a  requeat 
for  a  refund  is  made  by  appIicanL 


(a)  Accounts  are  considered  overdue 
if  payment  is  late  with  the  National 
Finance  Center  (NFC).  The  timeliness  of 
a  payment  will  be  based  on  the 
poatanaik  date  ol  the  pajFmant  or  the 
date  of  racajpt  by  the  NFC  if  no 
postmarii  data  is  praamt  oa  legible.  Bills 
are  payable  apoo  receipt  and  become 
delininMBit  30  days  friMB  date  of  billing. 

(b)  Any  amauit  due  not  paid  by  tha 
due  date  will  be  incraaaad  by  a  late 
psymant  charge.  Tha  actual  assessed 
rate  applied  to  overdue  accounts  is  set 
quarterly  by  the  Dapaitmant  of  the 
Traasuiy.  This  amount  is  one-tvrelfth  of 
one  yaar'a  late  paoalty  interest  rate 
computed  at  the  prsaciibad  rate. 

(c)  Overtime  or  holiday  laboratory 
service  will  not  be  performed  for  any 
applicant  with  a  notice  of  dehnquency. 

(d)  A|ip)ioBnte  with  thiee  Botioee  of 
deliaqoBcy  wiU  be  raviewed  far 
possible  terminstioa  of  servioaa.  A 
deposit  in  advance  SBfidaat  to  cavar 

subssquent  servica  may  be  raqoivad  of 


feiUag  to  pay  in  claim  alter 

lasuancB  of  such  notioa  of  delinquency. 

(e)  The  Division  Director  will  take 
auch  action  as  may  be  necessary  to 
collect  any  delinquent  amounts  due. 

••tw4S 


(e)  Irrespective  of  fees  and  diaiges 
piesuibeu  in  §91.37,  or  in  other 
ssctions  of  this  subchapter  E,  the 
Division  Director  may  enter  into 
contracts  with  spplicants  to  perform 
continuous  laboratory  services  or  other 

ris  of  laboratory  services  pursuant  to 
regulations  in  this  part  aind  other 
lequiroments,  ss  prescribed  by  the 
Division  Director  in  such  coBtract.  In 
addition,  the  charges  far  such  laborstory 
aarvicaa,  furovided  in  auch  contracts, 
ahall  be  on  such  basis  as  will  reimburse 
the  Agricultural  Marketing  Service  of 
the  Department  for  tha  fuU  cost  of 
rendering  such  laboratory  services, 
including  an  appropriate  overhead 
chaige  to  cover  administrative  overhead 
expenses  as  may  be  determined  by  tha 
Aaministrator. 

p})  Irrespective  of  fees  and  charges 
prescribed  in  §  91.37.  or  in  other 
sections  of  this  subchapter  E,  the 
Division  Director  may  enter  into  a 
%rritten  Memorandum  of  Understanding 
(MOU)  or  agreement  with  any 
administrative  agency  or  governing 
party  for  the  parfaraiance  of  laboratory 
swvicea  pursuant  to  said  agreement  or 
order  on  a  basis  that  will  reimburse  the 
Agricultural  Marketing  Service  of  the 
Department  for  the  full  cost  of  rendering 
such  laboratory  service,  including  an 
approfRiata  ovotheed  administrative 
overhead  diarge. 

(c)  The  cootOtioos  and  terms  for 
renewal  of  such  Memorandum  erf 
Understanding  or  agreement  shall  be 
specified  in  the  contract 

PART92-TOBACCO 

Sk. 

92.1  GenanL 

92.2  Dafinitfoas. 

92.3  UatioB  far  tabaratary  tasting  and 

kind  of  services  available. 

92.4  Approved  forms  for  reporting 
analytical  rHahi. 

92.5  Analytical  methods. 

92.6  CostforpaatiddaaoalysUsMby 
cxxiperative  a^eement. 

Aotharity:  7  VS.C.  511m  aad  7  U.SJC 
511r. 


UMI 


ltt.1 

Analytical  testing  of  imported  floe- 
cured  and  buriey  tobecco  is  perforated 
for  maximum  allowable  pesticide 
residue  levels.  Domestic  grown  tobacco 
may  also  be  analyasd  far  paiUdde 
residues  at  the  SdsBoe  DMsfoa's 
Esstem  Laborstory  fedlity. 


Words  used  in  the  regulations  in  this 
part  in  tha  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otharwise.  the 
following  tonus  %irill  be  construed  to 


Ait-cund.  Tobacco  cured  under 
natural  atmospheric  conditions. 
Artificial  heat  is  sometimes  used  to 
control  excess  hxunldity  during  the 
curing  period  to  prevent  houae-buro, 
bam-bum  and  pole-bum  in  damp 
weather.  AirH:urad  tobacco  should  not 
carry  tha  odor  of  smoke  or  fomes 
resulting  from  the  application  of 
aitifidafheaL 

BuHey.  A  thin  to  medium-bodied 
tobecco,  usually  a  light  tan  to  reddisb- 
broivn  in  color. 

BuHey.  Type  93.  That  type  of  air^ 
cured  tobacco  commonly  known  as 
foreign-grown  Buriey.  produced  in 
countries  other  than  the  United  States. 

Certificate  of  Analysis  (Form  CSSD- 
3).  A  kj^l  document  on  which  the  test 
resuhs  for  official  samples  wrill  be 
certified  by  a  Division  chemist  in  charge 
of  testing. 

Cured.  Tobacco  dried  of  its  sap  by 
either  natural  or  artificial  processes. 

2,4-D.  The  common  abbreviation  for 
the  acid  herbicide  2,4- 
Dichlorophenoxyacetic  acid. 

DBCP.  The  common  abbreviation  for 
the  volatile  fumigant  pMtidde  1.2- 
Dibromo-3-chloropr(^Mne. 

DDE.  The  common  abbreviation  far 
the  chlorinated  pestidde 
Dichlorodiphenyldichloroethylene. 
Degradation  product  of  DDT  by  loss  of 
one  molecule  of  hydrochlmc  add  or 
referred  to  as  a  dehjrdrohalogenation 
process. 

DDT.  The  common  aU)reviation  tot 
Dichloro  diphenyl  trichloroethane  or 
the  coounon  name  for  the  dil(»inated 
insectidde  or  contad  poison  l.l-Bis(p- 
dilo|R^ihenyl)-2,2.2-trichloroethaneL 

Diccunba.  llie  common  name  for  the 
acid  herbidde  2-^tethoxy-3.6- 
dichlorobenzoic  acid. 

EDB.  The  common  abbreviation  far 
Ethylene  dibnunide  or  the  common 
name  for  the  volatile  fumigant  pestidde 
l,2-4)ibromoethane. 

Fiue-cured.  Tobacco  cured  under 
artifidal  atmospheric  comfitions  by  o 
process  of  regulating  the  beet  and 
ventilation  without  allowing  smoke  or  • 
fiunes  fix>m  the  foel  to  come  in  contact 
with  the  tobacco;  or  tobaoco  cured  by 
some  other  process  which  accomplishes 
the  same  results. 

Flue-cured,  Type  92.  That  type  of 
flue-cured  tobaoco  commonly  known  as 
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Foreign-grown  Flue-cured,  produced  in 
countries  other  than  the  United  States. 

Formothion.  The  conimon  name  for 
the  organophosphorus  pesticide  S-(2- 
(Forniylinethylamino)-2-oxoethyl)  O-O- 
dimethyl  phosphorodithioate. 

HCB.  The  common  abbreviation  for 
the  organochlorine  pesticide 
Hexachlorobenzene. 

Lot.  A  unit  of  shipment  of  tobacco 
encompassed  by  a  single  invoice.  The 
lot  may  represent  a  pile,  basket,  bulk, 
hack,  burden,  or  more  than  one  bale, 
case,  hogshead,  tierce,  package,  or  other 
definite  package  unit. 

Maximum  pesticide  residue  level.  The 
maximum  concentration  of  residue 
allowable  for  a  specific  pesticide  or 
combination  of  pesticides,  as  set  forth  in 
§  29.427  by  the  Director  of  the  Tobacco 
Division. 

Pesticide.  Any  substance  or  mixture  of 
substances  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  and  any  substance  or  mixture  of 
substances  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant. 

Pesticide  certification.  A  document 
issued  by  the  Tobacco  Division  in  a 
form  approved  by  its  Director, 
containing  a  certification  by  the 
importer  that  flue-cured  and  burley 
tobacco  offered  for  importation  does  not 
exceed  the  maximum  allowable  residue 
levels  of  any  pesticide  that  has  been 
canceled,  suspended,  revoked,  or 
otherwise  prohibited  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA). 

Pesticide  test  sample.  An  oflicial 
sample  or  samples,  collected  from  a  lot 
of  tobacco  by  the  AMS  Tobacco  Division 
inspector  for  analysis  by  a  certified 
chemist  to  ascertain  the  residue  levels  of 
pesticides  that  have  been  canceled, 
suspended,  revoked,  or  otherwise 
prohibited  under  the  FIFRA. 

Sample  Identification  Form  (Form 
TB-89).  A  document  approved  by  the 
Director  of  the  Tobacco  Division  that 
identifies  and  accompanies  the  sample 
to  the  testing  facility. 

2,4,5-T.  Tne  common  abbreviation  for 
the  acid  herbicide  2,4.5- 
Trichlorophenoxyacetic  acid. 

TDE.  The  common  abbreviation  for 
the  chlorinated  insecticide  1,1- 
Dichloro-2,2-bis(p-chlorophenyl)ethane. 

Testing.  The  chemical  analysis  of  a 
pesticide  test  sample  to  determine  the 
presence  and  levels  of  pesticide 
residues. 

Tobacco.  Tobacco  as  it  appears 
between  the  time  it  is  cured  and 
stripped  firom  the  stalk,  or  primed  and 
cured,  in  whole  leaf  or  strip  form,  and 
the  time  it  enters  into  the  different 
manufacturing  processes.  Conditioning, 
sweating,  stemming,  and  threshing  are 


not  regarded  as  manufactiuing 
processes.  Tobacco,  as  used  in  this  part 
does  not  include  manufactured  or 
semimanufactured  products,  stems, 
cuttings,  clippings,  trimmings,  sittings, 
or  dust. 

%92Ji    Location  for  laboratory  lasting  and 
Und  of  ssrvicss  avsilabl*. 

(a)  The  analytical  testing  of  imported 
Ty(>e  92  flue-cured  tobacco  samples  and 
imported  Type  93  burley  tobacco 
samples  for  maximum  pestitude  residue 
level  determinations  is  performed  at  the 
Science  Division's  Eastern  Laboratory, 
and  is  located  at:  USDA.  AMS.  Science 
Division,  Eastern  Laboratory,  645  Cox 
Road.  Gastonia,  NC  28054. 

fb)  Domestic-grown  tobacco  and 
tobacco  products  may  be  analyzed  for 
acid  herbicides,  chlorinated 
hydrocarbons,  fumigants.  and 
organophosphates  at  the  Science 
Division  facility  in  this  section. 

(c)  The  Division  performs  for  the 
Tobacco  Division  the  quantitative  and 
confirmatory  chemical  residue  analyses 
on  pesticide  test  samples  of  imported 
tobacco  for  the  following  specific 
pesticides: 

(1)  Organochlorine  pesticides  such  as 
Dichloro-diphenyldichloroethylene 
PDE),  Dichloro  Diphenyl 
Trichloroethane  (DDT).  1,1-Dichloro- 
2,2-bis  (p-chlorophenyl)ethane  (TDE), 
Toxaphene.  Endrin,  Aldrin,  ENeldrin, 
Heptachior,  Methoxychlor,  Chlordane, 
Heptachlor  Epoxide. 
Hexachlorobenzene  (HCB), 
Cypermethrin,  and  Permethrin. 

(2)  Organophosphorus  pesticides  such 
as  Formothion. 

(3)  Fumigants  such  as  Ethylene 
Dibromide  (EDB)  and 
Dibromochloropropane  (DHCP). 

(4)  Acid  herbicioes  such  as  2.4-D, 
2,4,5-T,  and  Dicamba. 

S  92.4    Approved  forms  for  reporting 
analytical  results. 

(a)  Form  TB-flQ.  "Imported  Tobacco 
Pesticide  Residue  Analysis"  certificate, 
is  enclosed  with  and  identifies  the 
sample  submitted  to  the  laboratory. 

(b)  Test  results  of  the  pesticide 
analyses  for  tobacco  shall  be  recorded 
on  "Certificate  of  Analysis  For  Official 
Samples,"  Form  CSSI>-3,  and  shall  be 
expressed  in  total  parts  p>er  million,  per 
gram  sample  for  each  particular 
pesticide  residue  found  in  the  lot  of 
tobacco.  Form  CSSD-3  is  attached  to 
Form  TB-S9  that  is  returned  to  the 
Tobacco  Division.  The  analytical  data 
on  Form  CSSD-3  substantiates  the 
information  placed  on  Form  TB-89. 

192.5    Analytical  methods. 

Every  chemist  certified  to  analyze 
tobacco  samples  for  pesticide  residue 


contamination  shall  follow  precisely  the 
USDA  developed  analytical  test 
methods  and  all  successive  official 
method  updates,  as  approved  by  the 
Director.  Science  Division. 

192.6    Cost  for  pesticide  analysts  set  by 
cooperative  sgrsamenL 

The  fee  for  the  pesticide  analysis  of 
tobacco  is  set  by  tne  Tobecco  Division, 
in  conjunction  with  the  Science 
Division,  and  appears  at  §  29.500  as  part 
of  Tobacco  Division's  fees  for  sampling 
and  certification  of  imported  flue-cured 
and  burley  tobacco.  A  Memorandum  of 
Understanding  (MOU)  exists  between 
the  Tobacco  Division  and  the  Science 
Division  for  the  testing  of  imported 
tobacco  samples  for  pesticide  residue 
contamination,  and  the  corresponding 
agreement  on  the  cost  of  analyses  is 
specified  in  this  document. 

PAFrr  93— PROCESSED  FRUITS  AND 
VEGETABLES 

Subpart  A— Citrus  Juices  and  Certain  Citrus 
Products 

Sec 

93.1  General. 

93.2  DeHnitions. 

93.3  Analyses  available  and  location  of 
latraratory. 

93.4  Analytical  methods. 

93.5  Fees  for  citrus  product  analyses  set  by 
cooperative  agreement. 

Subpart  B— Processed  Fruits  ar>d 
Vegetal>l0s,  Processed  Products  Tttareof, 
and  Certain  Otfier  Processed  Food 
Products 

93.10  General. 

93.11  Dennitions. 

93.12  Location  of  the  lalwratory  for 
processed  food  products. 

93.13  Analytical  methods. 

93.14  Fees  for  processed  fruits  and 
vegetables  and  related  products. 

Subpart  C — Peanuts,  Tree  Nuta,  Com  and 
OttMT  Oilseeds 

93.100  General. 

93.101  Deflnitions. 

93.102  Analyses  available  and  locations  of 
laboratories. 

93.103  Anal>-tical  methods. 

93.104  Fees  for  anatoxin  testing. 

93.105  Fees  for  analytical  testing  of 
oilseeds. 

Authority:  Agricultural  Marlieting  Act  of 
1946,  sees.  203.  205.  60  Stat.  1087,  as 
amended,  1090,  as  amended  (7  U.S.C  1622. 
1624) 

Subpart  A — Citrus  Juices  and  Certain 
Citrus  Producta 

S93.1    General. 

Domestic  and  imported  citrus 
products  are  tested  to  determine 
whether  quality  and  grade  standards  are 
satisfied  as  set  forth  in  the  Florida 
Citrus  Code. 
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Wordd  and  in  tha  lagulationa  in  this 
subpart  in  the  singular  form  will  inpoit 
the  phval.  and  vioa  varsa.  aa  th«  caaa 
may  demand.  Aa  uaad  throughout  tha 

regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
■nean: 

Acid.  The  grams  of  total  acidity, 
calculated  aa  anhydrous  citric  acid,  per 
ion  grams  of  |uice  or  citrus  product. 
Total  acidity  is  determined  by  titration 
with  staiidsrd  sodium  hydroxide 
solution,  using  pheaolphthalain  as 
indicator. 

Brix  or  df^rees  Brix.  The  perc*»nt  by 
vh'bti^K  total  soiubte  solids  of  Ihu  juice 
or  citrus  product  when  tested  with  a 
Brix  hydi  omater  calibrated  at  20*  C  (68* 
F)  and  to  which  any  applicable 
lemoeraturs  correction  has  been  made. 
I'Ke  Brix  or  degrees  Brix  may  be 
determined  by  any  other  method  which 
gives  equivalent  results. 

Brix/acid  mtio.  The  ratio  of  the 
degree*;  Brix  of  the  juice  to  the  grams  of 
anhydrous  citric  acid  per  100  grams  of 
the  juice. 

Brix  value.  The  refractometric  sucrose 
value  of  the  juice  or  citrus  product 
determined  in  accordance  with  the 
"International  Scale  of  Refractive 
Indices  of  Sucrose  Sohitions"  and  to 
which  the  applicable  correction  for  acid 
iS  added.  The  Brix  value  is  determined 
in  accordance  with  the  refractometric 
method  outlined  in  the  Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAC). 
AssodatioD  of  Official  Analytical 
Chemists,  suite  400,  2200  Wilson 
Boulevard.  Arlington.  VA  22201-3301. 

Brix  value/acid  mtio.  The  ratio  of  the 
Brix  value  of  the  juice  or  citrus  product, 
in  degrees  Brix,  to  the  grams  of 
anhydrous  citric  acid  per  100  grams  of 
juice  or  citrus  product. 

Gtrus.  All  plants,  edible  parts  and 
commodity  products  thereof,  including 
pulp  and  juice  of  any  orange,  lemon, 
lime,  grapefruit,  mandarin,  tangerine, 
kumquat  or  other  tree  or  shrub  in  the 
genera  Citrvs,  Fortunetfa,  or  Poncirus  of 
the  plant  family  Rutaceae. 

RecovMnble  oil.  The  percent  of  oil  by 
volume,  determined  by  tha  Btomata 
titration  method  as  described  in  the 
current  edition  of  the  AOAC. 

133.3    AnatyMS  avanabli  and  location  of 
laboratory. 

(a)  Laboratory  analyses  of  dtrus  juice 
and  other  otrus  products  are  being 
performed  at  the  following  Science 
Division  lo-.-stion:  Science  Division 
Citrus  Laboratory,  111  Third  Street,  SW, 
suite  211.  Winter  Haven,  FL  3388a 


(b)  Laboratory  ana!3raas  of  dtrvts  fruit 
and  products  in  Florida  aio  aTailabie  in 
order  to  datarmine  if  such  commodities 
satisfy  the  quality  and  grade  standards 
set  k>rth  in  the  Florida  Citrus  Code 
(Florida  Statutes  Pursuant  to  chapter 
601).  Such  analyses  include  tests  for 
add  as  anhydrous  dtric  add,  Brix.  Brix- 
add  ratio,  recoverable  oil,  and  artifidal 
coloring  matter  additive,  as  turmeric. 
The  Florida  Division  of  Fruit  and 
Vegetable  Inspection  may  also  request 
analjrses  for  arsenic  metal,  pulp  wash 
(ultraviolet  and  fluorescence),  standard 
plate  count,  yeast  with  mold  count,  and 
nutritive  sweetening  ingredients  as 
sugars. 

(c)  Additional  laboratory  tests  are 
available  upon  request  at  the  Science 
Division  Citrus  Laboratory  at  Winter 
Haven,  Florida.  Such  analyses  include 
tests  for  vitamins,  naringin,  sodium 
benzoatu.  Salmonella,  protein,  salt, 
pesticide  residues,  .sodium  metal,  ash, 
potassium  metal,  and  coliforms  for 
dtrus  produds. 

193.4    Anaiyticai  iiMttKKta. 

(a)  The  majority  of  analytical  methods 
for  citrus  products  are  found  in  the 
Official  N4ethods  of  Analysis  of  the 
Assodatioo  of  Official  Analytical 
Chemists  (AOAC). 

(b)  Other  analytical  methock  for  citrus 
products  may  be  used  as  approved  by 
the  Diredor,  Science  Division. 

f  93. 5    Fees  for  citrus  product  analy sea  a«t 
by  cooperative  agraament. 

The  fees  for  the  analyses  of  fresh 
dtrus  juices  and  other  dtrus  produds 
shall  be  set  by  mutual  agreement 
between  the  applicant,  the  State  of 
Florida,  and  the  Director,  Science 
Division.  A  Memorandum  of 
Understanding  (MOU)  or  cooperative 
agreement  exists  presently  with  the 
AMS  Science  Division  and  the  State  of 
Florida,  regarding  the  set  hourly  rate 
and  the  costs  to  perform  individual  tests 
on  Florida  dtrus  produds,  for  the  State. 

Subpart  B— Processed  Fruits  and 
Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products 

§93.10    General. 

Analytical  testing  is  performed  for 
certain  types  of  food  products, 
including  processed  fruits  and 
vegetables,  as  part  of  the  determination 
of  their  grade  or  conformance  of  the 
product  with  applicable  analytical 
requirements. 

193.11    Daffnitiona. 

Words  used  in  the  regulaticms  in  this 
subpart  in  the  singular  form  wrill  import 
the  plural,  and  vice  versa,  as  the  case 


may  demand.  As  used  throu^out  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  lo 
mean: 

Processed  product.  Any  fruit, 
vegetable,  or  other  food  product  covered 
under  the  regulations  in  this  subpart 
which  has  been  preserved  by  any 
re<:ugnized  commerdal  process, 
including,  but  not  limited  to,  canning, 
freezing,  dehydrating,  drying,  the 
addition  of  chemical  substances,  or  by 
fermentation. 

Quo//fy.  The  inherent  properties  of 
any  processed  produd  which  determine 
the  relative  degree  of  excellence  or 
desirability  of  such  produd.  This 
includes  the  effeds  of  preparation  and 
processing,  and  may  or  may  not  include 
the  sffeds  of  packing  media,  or  added 
ingredients. 

§93.12    LocaMon  of  ttta  laboratory  for 
procassed  food  products. 

(a)  The  Science  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  food 
products  to  assure  uniformity  of 
analytical  requirements  and 
conformance  with  applicable  military. 
Federal,  or  State  government 
specifications.  The  wide  array  of 
analyses  for  procnssed  food  products  are 
performed  at  the  following  location: 
USDA.  AMS.  Sdence  Division, 
Midwestern  Laboratory,  3570  North 
Avondale  Ave..  Chicago,  IL  60618. 

(b)  The  analyses  available  for 
processed  fruits  and  vegetables  and 
related  products  include  ash,  oil  or  fot, 
crude  fiber,  moisture,  protein,  specific 
gravity,  daminozide  and  amitraz 
residues,  ascorbic  acid,  quinic  add, 
methyl  anthraniiate,  caffeine,  calcium, 
brix,  citric  acid,  and  chlorinated 
hydrocarbon  residues.  In  addition, 
chemical  and  physical  analyses  include 
extraneous  materials,  fumigants,  pH. 
heavy  metals  and  minerals,  color, 
sodium,  sugar  profile,  sulfur  dioxide, 
vitamin  A,  bloom,  non-volatile 
methylene  chloride  extrad,  sieve  or 
particle  size,  water  activity.  Water 
Insoluble  Inorganic  Residues  (WIIR) 
test,  yellow  onion  test,  and 
carbohydrates.  Microbiological  analyses 
for  fruits  and  vegetables  include 
standard  plate  counts,  anaerobic 
bacterial  plate  counts,  dired 
microscopic  counts,  coliforms, 
presumptive  Escherichia  coli. 
Staphylococcus  aureus.  Salmonella. 
Enterococd.  psychrotrophic  bad«ia. 
Bacillus,  and  yeast  with  mold 
diffsrential  counts. 
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S  93.13    Analytleal  nwthoda. 

The  majority  of  analytical  methods 
used  for  performing  official  analyses  for 
processed  food  products  are  found  in 
the  following  manuals: 

la)  Official  Analytical  Methods  of  the 
American  Spice  Trade  Association 
(ASTA),  American  Spice  Trade 
Association,  SS^Syivan  Avenue,  PO 
Box  1267.  Englewnod  Cliffs.  NJ  07632. 

(b)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS),  American  Oil  Chemists' 
Society,  1608  Broadmoor  Drive,  PO  Box 
3489,  Champaign,  IL  61826-3489. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington.  VA 
22201-3301. 

(d)  U.S.  Army  Individual  Protection 
Directorate's  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street.  Natick.  MA  01760-5017. 

193.14    Fm*  for  procMMd  fruHs  and 
vegatabiM  aifd  ralatad  produda. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  for  processed  fiiiits 
and  vegetables  is  specified  in  the 
schedules  of  charges  in  paragraph  (a)  of 
§91.37  of  this  subchapter. 

(b)  The  hourly  rate  for  any  requested 
laboratory  analysis  not  listed  shall  be 
the  standard  rate  specified  in  §  91.37(b) 
of  this  subchapter. 

Subpart  C— Peanuta.  Tree  Nuta,  Com 
and  Other  Oilaeeda 

183.100  GwMral. 

Chemical  analyses  are  performed  to 
detect  the  presence  of  aflatoxin  in  lots 
of  shelled  peanuts  and  peanut  products, 
as  well  as  in  other  nuts  and  agricultural 
products.  In  addition,  proximate 
chemical  analy.ses  for  quality 
determination  are  performed  on 
oilseeds. 

193.101  Oaflnitiona. 

Words  used  in  the  reg^alrtions  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Aflatoxin.  A  toxic  metabolite 
produced  by  the  molds  Aspergillus 
flax'us  and  Aspergillus  parasiticus.  The 
aflatoxin  compounds  fluoresce  when 
viewed  under  UV  light  as  follows: 
aflatoxin  B|  and  derivatives  with  a  blue 


fluorescence,  aflatoxin  B3  with  a  blue- 
violet  fluorescence,  aflatoxin  d  with  a 
green  fluorescence,  aflatoxin  Ga  with  a 
green-blue  fluorescence,  aflatoxin  Mi 
witli  a  blue-violet  Tuorescence,  and 
aflatoxin  Mj  with  a  violet  fluorescence. 
These  closely  related  molecular 
structures  are  refened  to  as  aflatoxin  Bi, 
B2.  G,.  G2,  M,.  M2,  CM,.  B2,.  G2..  Ro.  Bj, 
l-OCHjB2,  and  l-CHsGa. 

Peanuts.  The  seeds  of  the  legume 
Amchis  hypogaea,  and  includes  both 
inshell  and  shelled  nuts. 

Peanut  Administrative  Committee 
(PAC).  The  committee  established  under 
the  U.S.  Department  of  Agriculture 
Marketing  Agreement  for  Peanuts,  7 
CFR  part  998,  which  administers  the 
terms  and  provisions  of  this  Agreement, 
including  the  aflatoxin  control  program 
for  domestically  produced  raw  peanuts, 
for  peanut  shellers. 

Peanut  Marketing  Agreement.  The 
agreement  concerning  the  regulations 
and  instructions  set  forth  since  July  12, 
1965,  by  the  Peanut  Administrative 
Committee  (30  FR  9402),  for  the 
marketing  of  peanuts  entered  into  by 
handlers  of  domestically  produced 
peanuts  under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.). 

Seed.  Any  vegetable  or  other 
agricultural  plant  ovulf  having  an 
embryo  that  is  capable  cf  germinating  to 
produce  a  plant. 

§93.102    AnalyMs  available  and  locattona 
of  laboratorias. 

(a)  Aflatoxin  testing  services.  The 
aflatoxin  analyses  for  peanuts,  other 
nuts,  com,  and  other  oilseed  products 
are  performed  at  the  following  9 
locations  for  Science  Division  (SD) 
Aflatoxin  Laboratories: 

(1)  USDA,  AMS.  SD,  1411  Reeves  Street, 
Mail:  P.O.  Box  1368,  Dothan.  AL 
36302. 

(2)  USDA,  AMS,  SD.  2705  Tafl  Street, 
Albany,  GA  31707. 

(3)  USDA,  AMS.  SD.  610  North  Main 
Street,  Blakely,  GA  31723. 

(4)  USDA.  AMS.  SD.  107  S6uth  Fourth 
Street.  Madill.  OK  73446. 

(5)  USDA,  AMS.  SD.  308  Culloden 
Street.  Mail:  P.O.  Box  1130,  Suffolk, 
VA  23434. 

(6)  USDA.  AMS,  SD,  200  West 
Washington  Street.  Mail:  P.O.  Box 
488.  Ashburn.  GA  31714. 

(7)  USDA,  AMS,  SD.  301  West  Pearl 
Street,  Mail:  P.O.  Box  279.  Aulander. 
NC  27805. 

(8)  USDA,  AMS.  SD,  42  North  Ellis 
Street.  Mail:  P.O.  Box  548,  Camilla, 
GA  31730. 


(9)  USDA,  AMS.  SD,  715  North  Main 
Street,  Mail:  P.O.  Box  272.  Dawson. 
GA  31742. 

(b)  Peanuts,  peanut  products,  and 
oilseed  testing  services.  (1)  The  Science 
Division  Aflatoxin  Laboratories  at 
Dothan,  Alabama  and  Albany  cmd 
Blakely,  Georgia  will  perform  other 
analyses  for  peanuts,  peanut  products, 
and  a  variety  of  oilseeds.  The  analyses 
for  oilseeds  include  testing  for  free  fatty 
acids,  ammonia,  nitrogen  or  protein, 
moisture  and  volatile  matter,  foreign 
matter,  and  oil  (fat)  content. 

(2)  All  of  the  analyses  described  in 
paragraph  (b)(1)  of  this  section 
performed  on  a  single  seed  sample  are 
billed  at  the  rate  of  one  hour  pei  sample. 
Any  single  seed  analysis  performed  on 
a  single  sample  is  billed  at  the  rate  of 
one-half  hour  per  sample.  The  standard 
hourly  rate  shall  be  as  specified  in 
§91.37,  paragraph  (b). 

(c)  Vegetable  oil  testing  services.  The 
analyses  for  vegetable  oils  are  performed 
at  the  Science  Division  Midwestern 
Laboratory,  as  indicated  in  §93.12, 
paragraph  (a).  The  analyses  for  vegetable 
oils  will  include  the  flash  point  test. 
smoke  point  test,  acid  value,  peroxide 
value,  phosphorus  in  oil,  and  specific 
gravity.  The  fee  charged  for  any  single 
laboratory  analysis  for  vegetable  oils 
shall  be  obtained  from  the  schedules  of 
charges  in  paragraph  (a)  of  §  91.37  of 
this  subchapter. 

S  93.103    Analytical  metttoda. 

Official  analyses  for  peanuts,  nuts, 
corn,  oilseeds,  and  related  vegetable  oils 
are  found  in  the  following  manuals  and 
forthcoming  revisions: 

(a)  Analyst's  Instruction  for  Aflatoxin 
(November  1991),  SD  Instruction  No.  1, 
USDA,  Agricultural  Marketing  Service, 
Science  Division,  South  Agriculture 
Building,  14th  &  Independence  Avenue, 
SW.,  P.O.  Box  96456,  Washington,  DC 
20090-6456. 

(b)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS),  American  Oil  Chemists' 
Society,  1608  Broadmoor  Drive,  P.O. 
Box  3489.  Champaign.  IL  61826-3489. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC).  Association  of 
Official  Analytical  Chemists,  suite  400, 
2.iOO  Wilson  Boulevard.  Arlington.  VA 
22201-3301. 

(d)  Standard  Analytical  Methods  of 
the  Member  Companies  of  Com 
Industries  Research  Foundation,  Com 
Refiners  Association  (CRA),  suite  1120, 
1100  Connecticut  Avenue,  NW. 
Washington.  DC  20036. 
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in.104 

(a)  Hm  fee  chained  fcv  any  single 
laboratory  analysis  for  aflatoxins  shall 
be  obtained  from  the  schedules  of 
diaiges  in  paragraph  (a)  of  §  91.37  of 
this  subchapter. 

tb)  The  charge  for  the  aflatoxin  testing 
of  raw  peanuts  under  the  Peanut 
Marketing  Agreement  for  subsamples  1- 
AB.  2-AB,  3-AB,  and  1-CD  is  a  set  cost 
pv  pair  of  analyses  and  shall  be  set  by 
cooperative  agreement  between  the 
Peanut  Administrative  Committee  and 
AMS  Science  Division. 

(c)  The  charge  for  any  requested 
laboratory  analysis  for  aflatoxins  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  $  91.37(b)  of  this 
subchapter.  j 


191.106 


fnf  anahiHral  leetlnn  nf 


(a)  The  fee  charged  for  any  single 
laboratory  analysis  for  oilseeds  shall  be 
obtained  from  the  schedules  of  charges 
in  paragraph  (a)  of  $  91.37  of  this 
subchapter.  i 

(b)  The  charge  for  any  requested 
labcnatory  analysis  for  oilscKsds  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  §  91.37(b)  of  this 
subchapter. 

PART  94— POULTRY  AND  EGO 
PRODUCTS 

Subpart  A    Mandatory  Analysea  of  Egg 
Produda 

Sw. 

94.1  General 

04.2  Definitions. 

94.3  Analyse*  perframed  and  locationi  of 
Uxmtorifls.  , 

94.4  Analytical  ntethods.  | 

94.5  Oiarget  for  labmatory  servica 

Sufcpart  B— Voluntary  Analyses  of  Egg 

Proouda 

94.100 
94.101 
94.102 
94.103 
94.104 


General. 
Definitions. 
Analyses  available. 
Analytical  methods. 
Fees  and  charges. 


94.200    [Reserved] 
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I  Poutoy  Produda 

94.300  General.  \ 

94.301  Dafinitioos. 

94.302  Analjrses  available  and  locations  of 
labontories. 

94.303  Analytical  methods. 

94.304  Fees  and  chaigas. 

Adhsillj.  Sees.  2-28  of  the  Egg  ProducU 
inspectiao  Act  (84  Stat.  1620-1635;  21  U.S.C 
1031-10S6).  Agricultural  Marketing  Act  of 
1946.  Sees.  202-208  as  amended  (60  StaL 
1087-1091: 7  U.S.C  1621-1627). 


Subpart  A— Mandatory  Analysaa  of 
EggProducta 

194.1  General. 

Microbiological,  chemical,  and 
physical  analysis  of  liquid,  frozen,  and 
dried  egg  products  is  performed  under 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056). 

194.2  DefinMona. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Egg.  The  shell  egg  of  the  domesticated 
chicken,  turkey,  duck,  goose,  or  guinea. 
Some  of  the  terms  applicable  to  shell 
eggs  are  defined  by  the  Poultry  Division 
in  $59.5. 

Egg  product.  Any  dried,  frozen,  or 
liquid  eggs,  with  or  without  added 
ingredients.  However,  products  which 
contain  eggs  only  in  a  relatively  small 
proportion  or  historically  have  not  been, 
in  the  judgment  of  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry  may  be  exempted 
by  the  Secretary  under  such  conditions 
as  may  be  prescribed  to  assure  that  the 
egg  ingredients  are  not  adulterated  and 
such  products  are- not  represented  as  egg 
products.  Some  of  the  products 
exempted  as  not  being  egg  prtxlucts  are 
spedhed  by  the  Poultry  Division  in 
§59.5. 

Mandatory  sample.  An  official  sample 
of  egg  product(s)  taken  for  testing  under 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056)  for  analysis 
by  a  U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Science 
Division  laboratory  at  government 
expense.  A  mandatory  sample  shall 
include  an  egg  product  sample  to  be 
analyzed  for  microbiological,  chemical, 
or  physical  attributes. 

Official  plant.  Any  plant,  as 
determined  by  the  Secretary,  at  which 
the  U.S.  Department  of  Agriculture 
maintains  inspection  of  the  processing 
of  egg  products  under  the  authority  of 
the  Egg  Products  Inspection  Act. 

Pasteurize.  The  subjecting  of  each 
particle  of  egg  products  to  heat  or  other 
treatments  to  destroy  harmful  viable 
microorganisms  by  such  processes  as 
may  be  prescribed  by  the  regulations  in 
theEPIA. 

Pesticide  chemical,  food  additive, 
color  additive,  and  raw  agricultural 
commodity.  These  terms  shall  have  the 
same  meaning  for  purposes  of  this 
subpart  as  under  sections  408, 409.  and 


706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Plant.  Any  place  of  business  where 
egg  products  are  processed. 

Processing.  Manufacturing  of  egg 
products,  including  breaking  eggs  or 
filtering,  mixing,  blending,  pasteurizing, 
stabilizing,  cooling,  freezing,  drying,  or 
packaging  egg  products  at  official 
plants. 

f94.3    Analyaaa  performed  and  locations 
of  laboratories. 

(a)  Samples  drawn  by  a  USDA  egg 
products  inspector  will  be  analyzed  by 
Science  Division  personnel  for 
microbiological,  diemical,  and  physical 
attributes.  The  analytical  results  of  these 
samples  will  be  reported  to  the  resident 
egg  products  inspector  at  the  applicable 
plant  on  the  official  certificate. 

(b)  Mandatory  egg  product  samples 
for  Salmonella  are  required  and  are 
analyzed  in  Division  laboratories  to  spot 
chedi  and  confirm  the  adequacy  of 
Division  approved  and  recognized 
laboratories  for  analyzing  routine  egg 
product  samples  for  Salmonella. 

(c)  Mandatory  egg  product  samples  for 
chlorinated  hydrocarbons  are  required 
and  are  submitted  by  the  plant 
inspectors  on  a  random  basis.  These 
samples  screen  for  pesticide  residues 
and  industrial  chemical  contaminants  in 
egg  products. 

(d)  Samples  are  drawn  by  a  USDA  egg 
products  inspector  to  determine 
potential  adulteration.  These  egg 
product  samples  may  be  analyzed  for 
extraneous  material,  color,  color 
additive,  pesticide,  heavy  metal, 
microorganism,  dextrin,  or  other 
substance. 

(e)  The  Science  Division's  Eastern 
Laboratory  shall  conduct  the  majority  of 
laboratory  analyses  for  egg  products. 
The  analyses  for  mandatory  egg  product 
samples  are  performed  at  the  following 
USDA  location:  USDA,  AMS,  Science 
Division,  Eastern  Laboratory,  645  Cox 
Road,  Gastonia,  NC  28054. 

f94.4    Analytical  metttods. 

The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  mandatory  analyses  for  egg 
products  are  listed  as  follows: 

(a)  Edwards,  P.R.  and  W.H.  Ewing, 
Edwards  and  Ewing's  Identification  of 
Enterobacteriaceae,  Elsevier  Science 
Publishing  Co.,  Inc.,  52  Vanderbilt 
Avenue,  New  York,  NY  10017. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples. 
U.S.  Environmental  Protection  Agency 
(EPA),  Environmental  Toxicology 
Division,  Health  Effiscts  Research 
Laboratory  (HERL).  Alexander  Drive  and 
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Highway  54,  Mail  Drop  51,  Research 
Triangle  Park.  NC  27711. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(d)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 
American  Public  Health  Association. 
1015  Eighteenth  Street,  NW., 
Washington,  DC  20036. 

(e)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation.  APHA,  1015 
Eighteenth  Street,  NW.,  Washington,  DC 
20036. 

(f)  U.S.  Food  and  Drug  Administration 
Bacteriological  Analytical  Manual 
(BAM),  Association  of  Official 
Analytical  Chemists,  suite  400.  2200 
Wilson  Boulevard.  Arlington.  VA 
22201-3301. 

(g)  U.S.  Food  and  Drug 
Administration  Pesticide  Analytical 
Manuals  (PAM),  Volumes  I  and  n.  Food 
and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services.  200  C  Street.  SW., 
Washington,  DC  20204  (available  from 
National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield.  VA 
22161). 

f94J   Chargaa  far  laberalory  aarvtea. 

The  coats  for  analysis  of  mandatory 
egg  product  samples  at  Science  Division 
laboratories  shall  be  paid  by  annually 
appropriated  and  designated  funds 
allocated  to  the  egg  products  inspection 
program.  The  costs  for  any  other 
mandatwy  laboratory  analyses  and 
testing  of  an  egg  product's  identity  and 
condition,  necessitated  by  the  Egg 
Products  Inspection  Act.  shall  also  be 
paid  by  such  fMt)gram  funding. 

Subpart  B— Voluntary  Analyaas  of  Egg 
Producta 


194.100 

Analyses  for  volimtary  egg  product 
samples  may  be  requested  to  certify  Uiat 
specifications  regarding  stated  identity, 
quality,  and  wholesomeness  are  met;  to 
test  routinely  for  the  presence  of 
Salmonella;  and  to  ensure  laboratory 
quality  control  with  testing  activities. 


194.101 

Words  used  in  the  ragulations  in  this 
subpart  in  the  singular  form  will  import 
the  phiral.  and  vice  versa,  as  the  case 
may  demand.  As  used  throu^ioat  the 
regulations  in  this  pail,  unless  the 


context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Certification  sample.  An  egg  product 
sample  submitted  by  an  applicant  for 
chemical,  physical,  ot  microbiological 
analyses  and  tests  at  a  Science  Division 
laboratory.  This  voluntary  sample  is 
analyzed  or  tested  by  the  Division's 
analyst  or  scientist  to  certify  that  an  egg 
product  lot  meets  applicable 
specifications  for  identity,  quality,  and 
wholesomeness. 

Surveillance  sample.  This  is  a  100 
gram  sample  for  Salmonella  analysis 
that  is  drawn  by  the  USDA  egg  product 
inspector  from  each  lot  of  egg  product 
processed  at  an  official  plant.  This 
sample  ir.ay  be  analyzed  by  a  Science 
Division  laboratory,  or  by  a  laboratory 
approved  and  recognized  by  the 
Division  to  analyze  for  Salmonella  in 
eggproducts. 

rtfnofficial  sample.  These  samples  of 
egg  products  are  drawn  by  plant 
personnel  upon  the  request  of  plant 
management.  Analyses  of  these  samples 
are  usually  conducted  for  the  plant's 
refractometer  correlation,  bacteriological 
evaluation  of  production  techniques,  or 
quality  control  of  procedures.  Official 
plant  or  Science  CKvision  laboratories 
can  analyze  these  samples. 

194.102    Anaiyaaa  avaiiabla. 

A  wide  array  of  analyses  for  voluntary 
egg  product  samples  is  available. 
Voluntary  egg  product  samples  include 
surveillance,  certification,  and 
unofficial  samples.  The  physical  and 
chemical  tests  for  voluntary  egg 
products  include  analyses  for  total  ash, 
fat  by  acid  hydrolysis,  moisture,  salt, 
protein,  betaM:arotene,  catalase, 
cholesterol.  NEPA  color,  density,  total 
solids,  aflatoxin,  daminozide  and 
amitraz  residues,  BHA,  BHT,  alcohol, 
chlorinated  hydrocarbon  and  fumigant 
residues,  dextrin,  heavy  and  light  filth, 
glucose,  glycerol  and  gums.  In  addition, 
egg  products  can  be  analyzed  for  high 
sucrose  content.  pH,  heavy  metals  and 
minerals,  monosodium  dihydrogen 
phosphate,  monosodium  glutamate, 
nitrites,  oxygen,  palatability  and  odor, 
phosphorus,  propylene  glycol,  SLS,  and 
zeolex.  There  are  also  be  tests  for  starch, 
total  sugars,  sugar  profile,  whey, 
standard  plate  count,  direct  microscopic 
coimt.  Campylobacter,  coliforms. 
presumptive  Escherichia  coli.  Listeria 
monocytogenes,  proteolytic  count, 
psychrotrophic  bacteria.  Salmonella, 
Staphylococcus,  thermoduric  bacteria, 
and  yeast  with  mold  count 


voluntary  analysea  for  egg  products 
shall  be  the  same  as  listed  in  §  94.4. 


194.104 

(a)  The  fse  diarged  for  any  single 
laboratory  analysis  of  voluntary  egg 
product  samplea  shall  be  obtained  from 
the  schedulea  of  charges  in  par^raph 
(a)  of  §  91.37  of  this  subchapter. 

(b)  The  charge  for  any  requested 
laboratory  analysis  not  listed  shall  be 
based  on  the  standard  hourly  rate 
specified  in  §91.37.  paragraph  (b). 

Subpart  &— Salmonella  Laboratory 
Recognition  Program 

194.200    [RMervedl 

Subpart  D— Procesaed  Poultry 
Products 

§94.300   GeneraL 

Laboratory  services  of  processed 
poultry  products  are  conducted  to 
derive  their  analytical  attributes  used  to 
determine  the  compliance  of  the 
product  with  applicable  specifications. 

§94.301     Dsfinttton*. 

Words  used  in  the  ref^lations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Doric  meat.  Refers  to  the  skinless  and 
deboned  drumstick,  thigh,  and  back 
portions  of  poultry. 

Light  meat.  Reran  to  the  skinless  and 
debcmed  breast  and  wing  fmrtions  of 
poultry. 

Poultry.  Any  kind  of  domesticated 
bird,  including,  but  not  limited  to, 
chicken,  turkey,  duck,  goose,  pigeon, 
and  guinee. 

Poultry  product.  Any  ready-tOK»ok 
poultry  carcass  or  part  therefrom  or  any 
specified  poultry  food  product. 

§94.302    Analysea  available  and  locationa 

oil 


§94.108 

The  analytical  methods  used  by  the 
Science  Division  laboratories  to  perform 


(a)  The  Science  Division  laboratories 
will  analyze  processed  poultry  products 
for  moisture,  fat,  salt,  protein,  nitrites, 
and  added  citric  add. 

(b)  Deboned  poultry  for  roasting  will 
have  the  individual  dark  meat,  light 
meat,  and  skin  portions  tumbled 
separately  in  the  natural  juices  prior  to 
grinding.  The  skin,  light  meat,  and  dark 
meat  portion  weight  percentages  of  the 
total  fvoduct  are  determined.  The 
groimd  sldn,  ground  dark  meat,  and 
ground  light  meet  portions  will  be 
analyzed  separately  for  moisture, 
protein,  salt,  and  fat.  Moisture  to  protein 
ratios  will  be  reported  also  for  the 
individual  portions  of  poultry. 
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Cc)  Cinnad  boned  poultry  for  a  variety 
of  USDA  prograou  will  be  tested  es  a 
total  can  composite  of  the  canned 
product  fv  moisture,  fit,  salt,  and 
protein  analyses.  Additional  ooultrv 
commodities  end  related  products  for 
spedfic  IJSDA  spcmstxed  programs  will 
be  tectod  far  dimrent  cfaemicd  and 
physical  attributee. 

(d)  MicraUological  analyses,  ss  the 
Salmoneth  determination,  are  available 
for  poultry  products. 

(o)  The  majority  of  analyses  far 
prooBssed  poultry  products  shall  be 
psrformed  at  the  Science  Division 
Eastam  Laboratory,  as  indicated  in 
paragraph  (e)  of  S  M.3.  i 


The  analytical  methods  uaad  by  the 
USDA  Idwratories  to  perform  analyses 
for  processed  poultry  products  are 
found  in  the  latest  edition  of  the  Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  ChemisU  (AOAC). 
Assodstion  of  Official  Analytical 
Chemists,  Suite  400, 2200  Wilson 
Boulevard,  Arlington.  VA  22201-3301. 


(a)  TIm  fee  charged  for  any  single 
laboratory  analvsis  of  procMsed  poultry 
products  shall  be  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
S  91.37  of  this  subchapter. 

(b)  Hm  laboratory  analyses  for 
processed  poultry  products  shall  result 
in  an  additional  foe.  found  in  Table  7  of 
§  91.37  of  this  subchapter,  for  sample 
preparation  or  grinding. 

(c)  The  durgs  fw  any  requested 
Idxwstory  snalysis  of  procMsed  poultry 
products  not  listed  shall  be  based  on  the 
standard  hourly  rate  spedfied  in  $  91.37 
(b)  of  this  subchspter. 

PART  96— PfX)CESSEO  DAIRY 
PRODUCTS 

S«c  1 

95.1  GenersL 

95.2  Definltioos.  I 

95.3  Analyses  available  and  location  of 
ieboratory.  . 

95.4  Analytical  methods.  | 

95.5  Quality  assurance  programs; 

95.6  Fees  and  cfaaigas. 

Aatherily:  Agricultural  Marketing  Act  of 
1946.  SSGS.  202-208. 60  Stat  1087,  as 
amended:  7  U.S.C  1621-1627. 


fiCI 

Analytical  services  of  processed  dairy 
products  are  conduded  to  derive  their 
grade  and  quality,  and  to  determine  the 
compliance  of  the  produd  with 
applicable  spedficatims. 


Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  be  deemed 


to  import  the  plural,  end  vice  versa,  as 
the  cess  may  demand.  As  used 
throughout  the  regulations  in  this  part, 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  construed, 
respectively  to  mean: 

Appmved  labomtory.  A  laboratory  in 
whicn  the  fadlities  and  equipment  used 
for  official  testing  have  been  approved 
by  the  Sdence  Division  Diredor  as 
being  adequate  to  perform  the  necessary 
offidal  teats  in  accordance  with  this 
part,  or  the  Milk  Marketing 
Administrator  laboratories  and  Resident 
Gradar  Dairy  laboratories  granted 
approval  by  the  Dairy  Division  Diredor. 

Butter.  Ine  food  produd  usually 
known  as  butter,  ss  defined  in  the 
Butter  Ad  of  1923  (Pub.  L  519  of  the 
67th  Congress). 

Cheese.  The  fresh  or  matiued  produd 
obtained  by  draining  after  coagulation  of 
milk,  cream,  skimmed  or  partly 
skimmed  milk,  or  a  combination  of 
some  or  all  these  products. 

Complete  Kohman  analysis.  Analysis 
used  for  moisture,  fat,  and  salt 
determinations  in  butter  and  margarine. 
A  weighed  portion  is  heated  to  drive  off 
the  moisture  and  then  reweighed  to 
determine  the  moisture  content.  The  fat 
is  extraded  using  ether,  and  the 
remaining  solids  are  weighed  to 
determine  Cat  content.  The  solids  are 
then  dissolved,  snd  the  salt  content  is 
determined  by  titration  with  standard 
silver  nitrate  solution.' 

Concentrated  milk,  plain  condensed 
milk  or  evaporated  milk.  The  liquid 
food  obtained  by  removing  water 
partially  from  milk. 

Com-soya-milk.  A  blended  and 
formulated  food  consisting  of  com  meal, 
soybean  flour,  and  nonfat  dry  milk  that 
is  enriched  with  vitamins  and  minerals. 

Curd.  The  coagulated  portion  of  milk, 
used  in  maldng  cheese,  or  one  of  the 
components  of  butter. 

Cusum  control  chart.  The  cusum 
chart  is  a  graphical  presentation  of  a 
cusum  value  representing  variability  or 
cumulative  deviation,  of  individual  test 
results  with  the  means  of  the  analytical 
data,  from  all  participating  and 
approved  laboratories  in  the  quality 
control  study.  It  can  deted  a  subtle 
trend  and  bias  with  a  reported  result  as 
it  is  occurring  for  a  particular  analysis 
of  an  individual  laboratory. 

Dairy  products.  Butter,  cheese 
(whether  natural  or  processed),  skim 
milk,  cream,  whey  or  buttermilk 
(whether  dry,  evaporated,  stabilized  or 
condensed),  frozen  desserts  and  any 
other  food  produd  which  is  prepared  or 
manufadured  in  whole  or  in  part  or 
fradions  frtun  any  of  the  aforesaid 

Eroduds,  as  the  Administrator  may 
ereafter  designate. 


Drv  milk.  The  pesteurized  produd 
resulting  from  the  removal  of  water  from 
milk  which  contains  ladose,  milk 
proteins,  milk  ht.  and  milk  minerals  in 
the  same  relative  proportions  as  in  the 
fresh  milk  from  which  it  is  made. 

Percent  curd.  The  percentage  for  the 
proteinaceous  substance,  referred  to  as 
curd,  is  obtained  in  butter  by  diffierence. 
The  sum  of  the  percentages  for 
moisture.  Cat,  and  salt  is  subtraded  from 
100,  giving  the  percent  of  curd. 

Process  cheese.  The  cheese  made  by 
comminuting  and  mixing,  with  the  aid  . 
of  heat,  one  or  more  cheeses  of  the  same 
or  two  or  more  varieties,  with  the 
addition  of  an  emulsifying  agent. 

Salt.  Refined  sodium  chloride 
meeting  the  requirements  of  the  Food 
Chemical  Codex 

Sweetened  condensed  milk.  The 
liquid  or  semi-liquid  food  made  by 
evaporating  a  mixture  of  milk  and 
refined  sugar  (sucrose)  or  any 
combination  of  refined  sugar  (sucrose) 
and  refined  com  sugar  (dextrose). 

f9&3   Analyeee  eveHeble  end  loeetion  of 
laboratory. 

(a)  Some  of  the  wide  array  of  analyses 
for  each  produd  available  are  listed  by 
the  category  of  processed  dairy  produd 
as  follows: 

(1)  Dry  milk  and  related  products: 
Aflatoxin  M  i ,  alkalinity  of  ash, 
antibiotic,  ash,  baderial  dired 
microscopic  count,  coliform  count, 
density,  dispersibility,  fet,  flavor, 
fortified  Vitamin  A,  Listeria 
monocytogenes,  moisture,  oxygen, 
phosphatase,  protein.  Salmonella, 
scorched  particles,  solubility  index. 
Staphylococcus,  titratable  acidity,  and 
whey  protein  nitrogen. 

(2)  Condensed  milk  and  related 
products:  Aflatoxins  Mi  and  M2, 
chlordane  residue,  extraneous  material, 
fat,  Listeria  monocytogenes,  sugar 
(sucrose),  and  total  solids. 

(3)  Cheese  and  related  products: 
Aflatoxin  M|,  ash,  caldum,  extraneous 
material,  fat,  meltability  (process 
dieese),  moisture,  nitrite,  pH, 
phosphatase,  pyrethrin  residue. 
Salmonella,  salt,  and  Staphylococcus 
aureus. 

(4)  Butter  and  related  products:  Acid 
degree  value,  coliform  count,  complete 
Kohman  analysi8,,copper  content,  curd, 
enterococd  count,  fet.  free  fatty  acid, 
iron  content,  moisture,  peroxide  value, 
pH,  phosphatase,  presumptive 
Escherichia  coli,  proteolytic  count,  salt, 
and  yeast  and  mold. 

(5)  Com-soya-milk-.  Bostwick 
(cooked),  Bostwick  (uncooked),  crude 
fiber,  density,  fat,  flavor,  moisture, 
protein,  and  sieve  test. 


UMI 
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(b)  The  Sdenoe  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  dairy 
products  to  derive  their  analytical 
requirements  used  to  determine  the 
compliance  of  the  product  with 
applicable  Federal  or  State  government 
specifications.  The  location  of  this 
laboratory  is  as  follows:  USDA,  AMS. 
Science  Division.  Midwestern 
Laboratory,  3570  North  Avondale 
Avenue,  Chicago,  IL  60618. 

195.4   Analytical  methods. 

The  three  analytical  manuals  used  by 
the  USDA  laboratory  to  perform  the 
majority  of  analyses  for  processed  dairy 
products  are  listed  as  follows: 

(a)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington.  VA 
22201-3301. 

(b)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 
American  Public  Health  Association, 
1015  Eighteenth  Street.  NW., 
Washington,  DC  20036. 

(c)  U.S.  Department  of  Agriculture's 
Instructions  for  Resident  Grading 
Quality  Control  Service  Programs  and 
Laboratory  Analysis,  DA  Instruction 
9ia-4lL,  AMS,  Dairy  Division,  Dairy 
Grading  Section,  PO  Box  96456, 
Washington,  DC  20090-6456. 

f95.5   Quality  asaurance  programs. 

(a)  Each  month  two  different  quality 
assurance  (QA)  check  samples  of  nonfat 
dry  milk  will  be  sent  by  the  Science 
Division  (SD)  to  each  applicable  Dairy 
Division  resident  grader  laboratory,  as 
listed  in  the  current  edition  of  "Dairy 
Plants  Surveyed  and  Approved  for 
USDA  Grading  Service",  USDA.  AMS, 
Dairy  Division,  Washington,  DC.  Each 
month  these  approved  resident  grader 
laboratories  will  also  receive  a  QA 
sample  of  butter  from  the  SD 
Midwestern  Laboratory.  These  QA  dairy 
product  samples  shall  be  identified  as 
proficiency  check  samples  to  the 
participants. 

(b)  Ine  butter  QA  proficiency  sample 
will  be  analyzed  for  fat,  pH,  salt,  curd, 
and  moisture.  Both  nonfat  dry  milk  QA 
proficiency  samples  will  be  analyzed 
and  evaluated  for  fat,  moisture, 
titratable  acidity,  solubility  index, 
scorched  particles.  Vitamin  A,  coliform, 
Standard  Plate  Count  (SPC),  Direct 
Microscopic  Qump  Count  (DMOC), 
penicillin,  whey  protein  nitrogen,  flavor 
and  grade. 

(c)  Each  participating  analyst  will 
receive  a  monthly  comparison  of 
laboratory  results  in  a  report  prepared 
by  the  director  of  the  SD  Midwestern 


Laboratory.  All  reported  data  will  be 
statistically  analyzed  and  individual 
laboratory  outlier  data  will  be 
highlighted  in  the  report.  The  standard 
deviation  and  mean  value  of  each 
statistically  analyzed  test  resuh  shall  be 
included  in  the  report.  Copies  of  the 
report  will  be  sent  to  the  Dairy  Division 
National  Field  office  and  the  Dairy 
Division  in  Washington.  DC. 

(d)  On-site  laboratory  reviews  of  the 
Dairy  Division's  resident  grader 
laboratories  shall  be  conducted.  The 
purpose  of  the  reviews  by  the  Science 
Division  is  to  assess  continued 
conformance  of  each  laboratory  with 
method  and  equipment  requirements  of 
the  USDA-approved  procedures  for 
testing  of  processed  dairy  products. 
During  the  visit,  the  reviewer  completes 
a  checklist  on  the  procedures  used, 
physical  facilities,  equipment,  materials 
used,  records  kept,  and  quality 
assurance,  as  well  as  other  areas  of  a 
laboratory's  operation. 

f95.6    Fees  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  processed  dairy 
products  shall  be  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
§91.37  of  this  subchapter. 

(b)  The  charge  for  any  requested 
laboratory  analysis  of  processed  dairy 
products  not  listed  shall  be  based  on  the 
standard  hourly  rate  specified  in 
§91.37,  (b)  of  this  subchapter. 

PART  9&-C0TT0NSEED  SOLD  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (CHEMICAL  ANALYSIS 
AND  UNITED  STATES  OFHOAL 
GRADE  CERTinCATION) 

Subpart  A— Cottonseed  Chemists- 
Licensing  Regulations 

Scope 


S«c. 

96.1 

General. 

D^nitions 

96.2 

Terms  deflned. 

Lkeiued  Cottonseed  Chemists 

96.3  Application  for  license  as  cottonseed 
chemist;  form. 

96.4  Examination  of  applicant. 

96.5  Period  of  license;  renewals. 

96.6  Conditions  in  licensing. 

96.7  Sustained  proficiency;  suspension  of 
license  of  cottonseed  chemist. 

96.8  Annual  review  of  licenssd  chemist. 

96.9  Fees  for  grading  and  certification. 

96.10  Records  of  analyses;  inspection  of 
certificate  recordkeeping. 

96.11  Official  and  unofficial  samples; 
analyses;  certificate. 

96.12  Unlicensed  persons  shall  not  analyze 
and  certify  the  grade  of  official  samples. 

96. 1 3  Grade  certificate:  Uma. 

96.14  Reports  of  licensed  chemists. 


Sk. 

96.15  Information  of  violations. 

96.16  Licensed  chemists:  suspension  or 
revocation  of  license. 

96. 1 7  Revoked  license  to  be  returned  to 
Division. 

96.18  Duplicate  license. 

96.19  Infomiation  on  grading  to  be  kept 
confidential. 

Fees  and  Chaisas 

96.20  Fee  for  chemist's  license. 

96.21  Fee  for  certificates  to  be  paid  by 
licensee  to  Service. 

96.22  Fees  for  the  review  of  grading  of 
cottonseed. 

Subp«i  B— Official  CoBonaeed  Grade 
Calculations 

96.23  General. 

96.24  Definitions,  cottonseed  quality 
analysis  terms. 

96.25  Determination  of  grade. 

96.26  Determination  of  quantity  index. 

96.27  Determination  of  quality  index. 

96.28  Calculation  ofgrades  or  official 
samples. 

96.29  Analysis  and  certification  of  samples 
and  grades. 

Anlboritjr:  Agricultural  Marketing  Act  of 
1946,  sees.  203,  205, 60  Stat.  1087, 1090.  as 

amended,  (7  U.S.C.  1622, 1624). 

Subpart  A— Cottonseed  Chemiste— 
Licensing  Regulationa 

Scope 

596.1  GeneraL 

Licenses  are  issued  to  chemists  of 
laboratories  involved  in  the  grading  of 
cottonseed.  A  chemist  that  has  passed 
examinations  for  analyst  proficiency 
and  for  official  standairds  used  for 
grading  shall  be  issued  a  license  to 
perform  quality  analyses  for  grade 
determinations  of  cottonseed. 

Definitions 

196.2  Terms  defined. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Blind  check  sample.  A  sample 
designated  to  check  the  routine 
analytical  testing  performance  of  the 
licensed  USDA  cottonseed  chemist.  The 
cottonseed  is  originally  mixed  in  bulk 
quantities  at  a  Division  laboratory  and 
packaged  so  that  it  is  a  representative 
portion  for  the  samples  forwarded  to  all 
chemists  in  a  region  under  a  certain 
number  code.  Au  oil  mill  representative 
and  official  cottonseed  sampler 
repackage  and  identify  the  cottonseed  as 
an  official  sample  so  that  it  would  tie 
blind  or  unknown  as  a  check  sample  to 
the  analyst. 
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Commercial  l(d)matory.  A  chemical 
Idxtratory  opented.by  an  individual, 
film,  or  awpoiation  in  which  one  or 
more  persons  are  angaged  in  the 
chemical  analyviB' of  materials  for  the 
public. 

Cotton  gin.  Tlie  machine  or  device 
used  to  sepaMte  the  cotton  fiber  from 
the  cottonseed. 

Cottonseed.  The  word  "cottonseed"  as 
used  in  this:p8ft9iaBns  the  aeed.  after 
having  been  put  dnotigh  the  usual  and 
customary  process  known  as  cotton 
ginning,  of  any  cotton  produced  within 
the  continental  United  States. 

Dispute.  A  daagraement  bet««Feen 
parties  as  to  the  true  grade  of  a  sample 
of  cottonseed  analyzed  and.graded  by  a 
licensed  ahemist. 

License.  A  license  issued  under  the 
Act  by  the  Secretary. 

Licensed  cottonseed  chemist.  A 
person  Uoenaad  under  the  Act  by  the 
Secretary  to  make  quantitative  and 
qualitative  chemical  analyses  of  official 
samples  of  cottonseed,  according  to  the 
methods  prescribed  by  the  Director  of 
the  Division,  and  to  certify  the  grade 
according  to  the  official  cottonseed 
standards  of  the  United  States. 

Licensed  cottonseed  sampler.  A 
person  licensed  by  the  Secretary  to  draw 
and  to  certify  the  authenticity  of 
samples  of  cottonseed  in  accordance 
with  the  regulations  in  this  subpart. 

Lot.  That  parcel  or  quantity  of 
cottuuaued ,  offend  for  sale  or  tendered 
for  delivery,  or  delivered  on  a  sale  or 
contract  of  sale,  in  freight  cars,  trucks, 
wagons,  orotherwise  in  the  quantities 
and  within  the  time  limits,  prescribed 
from  time  to  lime  1^  the  Director  of  the 
AMS  Cotton  Division,  for  the  drawing 
and  preparation  of  official  samples  by 
licensed  cottonseed  samplers. 

Official  cottonseed  standards.  The 
official  standards  of  the  United  States 
for  the  grading,  sampling,  and  analyzing 
of  cfittonaeedsold  or  offered  for  sale  for 
crushing  purposes,  established  May  23, 
1932,  and  amendments  thereto. 

Official  sample.  A  specimen  of  not 
less  than  2  pounds  of  cottonseed,  drawn 
and  prepared  by  .a  licensed  cottonseed 
sampler  and  certified  es  representative 
of  a  certain  identified  lot,  in  accordance 
with  the  regulations  in  this  subpart. 

Owner.  A  person  -w^o  throu^ 
financial  interest  owns  or  controls,  or 
has  the  disposition  of  either  cottonseed 
or  of  samples  of  cottonseed. 

Society.  The  American  Oil  Chemisti' 
Society  (AOCS),  P.O.  Box  3489. 1608 
Broadmoor  Drive.  Champaign.  TL 
61826-3489. 

Superrisor  of  cdttonseed  chemists.  An 
officv  oTthe  Science  Division 
designated  as  such  by  the  Director. 


Lkanaad  Cottenseed  Chamists 

cotloneeetf4tteiMat!  fenii. 

(a)  Application  fore  license -to 
analyze  and  grade  cottonseed  shall  "be 
made  to  the  Director  on  a  form 
fumiriied  frir  the  purpose  by  the  Science 
Division. 

(b)  Eadi  application  shallibe  in 
English,  shall  be  signed  by  the 
appUcant,  and  &all.contain  or  be 
accompanied  by  sati^Eact(»y  evidence: 

(l)lliat  the  applicant  is  at  least  25 
years  of  age  ana  that  the  applicant  is  an 
actual  resident  of  the  continental  United 
States; 

(2)  That  the  applicant  holds  a  degree 
in  chemistry  or  chemical  engineering 
fitim  a  recognized  college  or  university, 
and  has  had  not  less  thaia  3  years 
practical  experience  in  laboratory  work, 
in  which  the  applicant  shall  have 
analyzed  quantitatively  and 
qualitatively  samples  of  cottonseed;  or 
in  the  absence  of  a  degree  from  a 
recognized  college  or  university,  that 
the  applicant  has  had  at  least  5  years 
practical  laboratory  experience,  3  years 
of  which  shall  have  been  devoted 
chiefly  to  the  analysis  of  samples  of 
cottonseed; 

(3)  That  the  applicant  has  no  financial 
inteteat,  oriiaiin  the  employ  of  anyone 
havings  financial  interest  inany 
cottonseed  oil  mill  or  cotton  ginning 
establishment; 

(4)  That  the  applicant  agrees  to 
comply  with  and  abide  by  the  terms  of 
the  Act  and  these  regulations  so  fer  as 
they  may  relate  to  him^r  her; 

(5)  That  the  applicant  is  an 
independent  analytical  diemist  or  an 
employee  of  a  commercial  analjitical 
laboratory;  and 

(6)  That  the  applicant  owns  or  will 
have  the  use  of  all  of  the  apparatus 
specified  in  the  regulations,  established 
hereunder  for  the  analysis  and  grading 
of  cottonseed. 

(c)  Every  chemist  licensed  hereunder 
to  analyze  cottonseed  and  to  certify  the 
grade  thereof  shall  comply  with  the 
Society's  official  analytical  test  methods 
and  other  methods  of  analysis  approved 
by  the  Director. 

(d)  The  applicant  shall  furnish  such 
additional  information,  as  the  Director 
shall  at  any  time  find  to  bejiecessary, 
to  the  consideration  of  the  submitted 
application. 

(e)  Upon  raceipt  of  an  incomplete  nr 
improperly  executed  applicatiTm,'the 
applicant  will  be  notified  of  the 
deficiency  in  the  application.  V  the 
application  is  not  corrected  and 
returned  within  3D  dayaTollowing  the 
date  of  notification,  ihe  application  will 


be  considered  as  having  been 
abandoned. 

§96,'4   CuniiiMtlon  'Of ippliGafiL 

Each,  applicant  for  a  license  as  a 
chemist  and  each  licensed  chemist 
shall,  when  requested,  submit  to  a 
practical  examination  and  written  test, 
to  show  an  ability  to  analyze  and  grade 
cottonseed.  These  examinations  can 
only  be  administered  by  the  si^pervisor 
of  cottonseed  chemists.  The  chemist's 
failure  to  pass  such  tests  may  be 
considered  sufficient.ground  for 
withholding  the  issuance  of  a  license  or 
of  a  renewal  of  a  license. 


f96.5  Period  of  Hoenae;  ranawfats. 

The  period  for  which  a  license  may  be 
issued  shall  be  fitim  the  first  day  of 
August,  until,  and  including  the  3l8t 
day  of  July,  following.  Renewals  shall  be 
for  not  more  than  1  year  beginning  with 
the  first  day  of  August  of  each  year, 
provided  that  licenses  issued  on  and 
after  June  1  of  any  year  shall  be  for  the 
period  ending  on  July  31  of  the 
following  year. 

196.6    Conditions  in  licensing. 

(a)  It  shall  be  a  condition  of  the 
licensing  of  any  person  and  of  the 
retention  by  him  or  her  of  a  license,  that 
during  the  active  cotton  season  each 
year,  the  licensee  ^hall  be  engaged  in  or 
in  connection  with  the  grading  of 
cottonseed;  that  each  cottonseed  sample 
offered  for  grading  ahall  be  analyzed 
and  .grade  certified  by  the  licensee,  in 
accojtdanoe  with  the  official  cottonseed 
standards  of  the  United  States;  and  that 
the  USDA  license  of  the  cottonseed 
chemist  shall  not  be  used  or  be  allowed 
to  be  used  for  any  improper  purpose. 

(b)  A  USDA  licensed  cottonseed 
chemist  shall  be  required  to  participate 
in  each  quality  assurance  program  and 
each  collaborative  study  for  the 
analytical  testing  of  cottonseed  as 
follows: 

(1)  The  licensed  chemist  must 
participate  in  the  American  Oil 
Chemists'  Society  (AOCS)  cottonseed 
series  which  requires  the  testing  of  10 
known  cottonseed- samples  per  year  for 
foreign  matter,  moisture,  freis  fatty  acids. 
oil,iind  ammonia. 

(2)  The  licensed  chemist  must  analyze 
and  issue  a  grade  for  10  blind 
cottonseed  check  samples  per  year  from 
the  Science  Division.  These  blind  check 
samples  will  be  submitted  as  "official" 
samples. 

(3)  The  chemist  shall  participate  in  all 
collaborative  cottonseed  analytical 
method  validation  studies,  initiated  by 
the  Division  Director. 

fc)  £ach  licensed -cheniist  shell  keep 
his  or  rher  license' conspicuously  ^posted 


UMI 
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at  the  place  where  he  or  she  functions 
as  a  chemist,  or  in  such  other  place  as 
may  be  approved  by  the  Division 
Director. 

(d)  Each  licensed  chemist  must  pay  in 
a  timely  manner  an  annual  licensing 
renewal  fee  and  other  charges  and  fees 
assessed  by  the  Division,  as  listed  in 
§§96.20  and  96.21.  In  the  event  the 
chemist  fails  to  pay  the  annual  license 
renewal  fee  by  the  31st  day  of  August, 
the  chemist  will  be  sent  a  written  notice 
of  a  7-d8y  review  by  the  Director  for  the 
suspension  of  his  or  her  license. 

196.7    Suatainad  proficiency;  tuspenelon 
of  Hoenae  of  cotton«**d  chemiat 

(a)  Sustained  proficiency  in  the 
analysis  of  the  two  check  sample  series 
is  required  to  maintain  a  license.  If  a 
licensed  chemist  foils  to  perform 
satisfactorily  during  a  1  year  period  on 
either  the  AOCS  or  the  USDA  check 
cottonseed  series,  the  chemist  shall  be 
placed  on  probation  for  1  year, 
providing  that  the  person  achieves  a 
passing  score  (90  or  higher)  on  a  retake 
of  the  proficiency  examination.  In  the 
event  that  the  chemist  fails  the 
examination,  he  or  she  may  be  subject 
to  an  immediate  suspension  of  the 
license. 

(b)  Failure  to  perform  satisfactorily 
with  either  quality  assurance  program 
during  a  1  year  probationary  period  may 
also  result  in  suspension  of  the  license. 

(c)  Pending  final  action  by  the 
Director  to  suspend  a  license  of  a 
cottonseed  chemist,  a  written  notice  of 
such  suspension  shall  be  given  to  the 
respective  licensee,  accompanied  by  a 
statement  of  the  reasons  therefore. 
Within  7  days  after  receipt  of  notice  and 
statement  of  reasons  by  a  licensee,  an 
appeal  may  be  filed  in  writing  with  the 
Ehrector  supported  by  any  argument  or 
evidence  as  to  why  the  license  should 
not  be  suspended.  After  expiration  of 
the  7-day  period  and  consideration  of 
such  argument  and  evidence,  the 
Director  shall  take  such  action,  as 
deemed  appropriate,  with  respect  to  a 
suspension. 

(d)  Upon  termination  of  service  as  a 
cottonseed  chemist  or  suspension  of 
such  license,  such  licensee  shall 
surrender  the  license  immediately  to  the 
supervisor  of  the  cottonseed  chemists. 

(e)  The  minimum  period  of  license 
suspension  for  a  cottonseed  chemist 
shall  be  1  year,  after  which  the  chemist 
may  reapply  and  be  reexamined  for  a 
USDA  license. 

(f)  At  the  expiration  of  any  period  of 
suspension  of  such  license,  unless  in 
the  meantime  it  be  revoked,  the  dates  of 
the  suspension  period  shall  be  endorsed 
thereon  and  returned  to  the  licensed 


chemist  to  whom  it  was  originally 
issued. 

|96J   Annuel  review  of  Rcenaed  chamlet 
Each  licensed  chemist  shall  be  subject 
to  an  annual  on-site  review,  by  the 
supervisor  of  the  cottonseed  chemists, 
to  assess  the  chemist's  continued 
conformance  with  procedure  and 
equipment  requirements  of  official 
analytical  test  methods. 


196.9  Feea  for  grading  and  cortiflcatlon. 
Whenever  any  licensed  chemist  shall 

grade  and/or  certify  any  cottonseed  or 
samples  for  a  fee,  the  fee  charged  shall 
be  reasonable,  unconditional, 
nondiscriminatory,  and  shall  be  in 
accordance  with  a  schedule  previously 
submitted  to  and  approved  by  the 
Division.  The  schedule  shall  include  the 
certificate  fee  provided  for  in  §96.21. 

1 96.1 0  Recorda  of  analysea;  inapection  of 
certificate  racordltaoping. 

(a)  Certificate  recordkeeping 
responsibilities.  The  laboratory  shall 
have  an  adequate  system  for  the 
numbering  and  accounting  of  issued 
official  cottonseed  certificates. 
Provisions  shall  be  made  for 
consecutively  numbering  all  cottonseed 
grade  certificates  issued  and  listing  in  a 
separate  journal  certificate  numbers 
with  the  sample  identification  for 
accurate  billing. 

(b)  Retention  of  records  for 
inspection.  Each  licensed  chemist,  shall 
keep,  or  shall  cause  to  be  kept  for  him 
or  her,  for  a  period  of  at  least  3  years 
after  date  of  analysis,  a  record  of  the 
analysis  of  each  individual  sample  of 
cottonseed  graded  by  the  licensee. 

(c)  Each  licensed  chemist  shall  permit 
any  authorized  officer  or  agent  of  the 
Department  to  inspect  or  examine,  on 
any  business  day  during  normal 
business  hours,  books  and  records 
relating  to  analyses  of  cottonseed 
samples  and  issuance  of  cottonseed 
grade  certificates  under  the  Act  and  the 
regulations  in  this  subpart. 

196.11  Officiai  and  unofficial  aamplea; 
analyeea;  certificate. 

(a)  Each  licensed  cottonseed  chemist 
shall  designate  a  certificate  number 
from  a  series  of  assigned  numbers  to 
each  official  sample  of  cottonseed  as 
received  and  shall  analyze  and  certify 
over  his  or  her  signature  the  grade  of 
each  sample  or  lot  of  cottonseed  in  the 
order  of  its  receipt. 

(b)  Each  such  sample  which  is  in 
proper  condition  for  analysis  under 
these  regulations  and  which  is 
accompanied  by  the  certificate  of  a 
licensed  cottonseed  sampler  certifying  it 
to  be  an  official  sample  that  represents 
an  identified  lot  of  cottonseed  shall  be 


considered  an  official  sample.  In  any 
case  where  the  original  sample  is  lost  or 
destroyed  before  analysis,  the  duplicate 
thereof,  retained  by  the  licensed 
cottonseed  sampler,  as  provided  in 
§61.34  of  this  subchapter,  shall  become 
the  official  sample.  Each  licensed 
chemist  shall  retain  for  at  least  2  weeks 
a  portion  of  each  official  sample  first 
analyzed;  and  in  any  case  where  a 
review  is  requested  under  §61.8  of  this 
subchapter,  such  retained  portion  shall 
be  considered  an  official  sample  for 
purposes  of  review  analysis. 

(c)  Each  such  sample  which  is:  (1)  Not 
sufficient  for  proper  analysis  as  an 
official  sample  under  these  regulations, 
or 

(2)  Not  accompanied  by  a  certificate 
of  a  licensed  cottonseed  sampler,  or 

(3)  Not  believed  to  be  samples  of  the 
same  seed  represented  by  an  official 
sample  (except  duplicates  or  lost  or 
destroyed  official  samples)  shall  be 
considered  an  unofficial  sample  and  the 
licensed  cottonseed  chemist's  certificate 
of  the  grade  thereof  shall  be  plainly 
marked:  "Sample  not  official;  grade 
applies  to  sample  only."  This  paragraph 
shall  not  apply  to  mill  control  or  crush 
samples. 

f  96.1 2  Uniicartted  paraona  ahail  not 
analyze  aruf  cartify  the  grade  of  official 
aamplae. 

(a)  No  person  shall  in  any  way 
represent  that  he  or  she  is  a  chemist 
licensed  under  the  Act,  unless  that 
person  holds  a  license  issued  under  the 
Act.  Title  18  U.S.C.  1001,  Crimes  and 
Criminal  Procedures,  makes  it  a 
criminal  offense  to  knowingly  and 
willfully  make  such  false 
representations. 

(b)  Only  licensed  chemists  shall 
analyze  and  certify  the  grade  of  official 
cottonseed  samples. 

i  96.13    Grade  cartificata;  form. 

Each  grade  certificate  issued  under 
the  Act  by  a  licensed  chemist  shall  be 
in  a  form,  approved  for  the  purpose  by 
the  Director  and  shall  embody  within  its 
written  or  printed  terms: 

(a)  The  caption  "Cottonseed  Grade 
Certificate." 

(b)  The  serial  number  assigned  to  it. 

(c)  The  date  and  place  of  issuance. 

(d)  A  statement  certifying  that  the 
analysis  of  the  cottonseed  sample  was 
made  according  to  the  methods 
approved  by  the  Director  of  the  Division 
and  that  the  grade  given  is  according  to 
the  official  standards  of  the  United 
States. 

(e)  A  statement  of  the  condition  of  the 
lot  of  cottonseed  as  reported  by  the 
sampler,  and  in  cases  where  the  sample 
was. submitted  by  a  licensed  sampler. 
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the  nama'and  Uoanae -number  of  the 
aampler. 

(D  The  identification  of  eadi  lot  of 
cottonseed  by  the  marks  and  notatione 
by  which  the  seed  was  identified  at  the 
time  the  sample  «vas  taken,  and  the 
origin  of  the  cottonseed  by  county  and 
State. 

(g)  All  analytical  data  required  by  the 
Director. 

(h)  Tha  signature  and  lioenae  number 
of  the  chemist.  In  addition,  the  grade 
certificate  may  include  any  other  matter 
consistent  with  the  Act  or  tha 
regulations  in  this  pert.  Two  copies  of 
the  grade  oertificata  form  shall  be 
submitted  to  and  approved  by  the 
Division,  before  use  by  a  licensed 
chemist.  A  copy  of  each  certificate  shall 
be  mailed  to  a  designated  office  of  the 
Division  within  36  hours  aftar  its 
issuance.  | 

|M.1«   Reports  ef  noanaed  dianliats. 

Each  licensed  chemist  shall 
periodically,  when  requested  by  the 
Director,  make  reports  on  forms 
fiimiAed  for  the  purpose  by  the 
Division,  conoeming  the  activities  as 
such  licensed  chemist. 

196.15    Information  of  vioiationa. 

Whenever  any  parson  lioensed  under 
this  part  becomes  aware  of  information 
relating  to  the  violation  of  the  Act  or 
these  regulations,  such  person  shall 
inform  the  Director  of  the  Division  of 
the  alleged  violations. 

tM.1t    Ueanead  chamists;  auapaiwlon  or 
favocatton  of  Ucenaa* 

The  Director  may.  without  a  hearing, 
suspend  or  revoke  the  license  issued  to 
a  licensed  chemist  upon  written  request 
and  a  satisfactory  statement  of  reasons 
submitted  by  such  licensed  chemist. 
Pending  final  action  by  the  Secretary. 
the  Director  may,  whenever  such  action 
is  deemed  necessary,  suspend  or  revoke 
the  license  of  any  licensed  chemist 
when  such  hcensed  chemist: 

(a)  Has  ceased  to  perform  services  as 
such  chemist; 

(b)  Has  knowingly  or  carelesaly 
analyzed  cottonseed  improperly; 

(c)  Has  violated  or  evaded  any 
provision  of  the  Act  or  the  regulations 
so  far  as  they  relate  to  the  lioensee; 

(d)  Has  used  the  license  or  allowed  it 
to  be  used  for  any  fraudulent  or 
improper  purposes;  or 

(e)  Has  in  any  manner  become 
incompetent  or  incapacitated  to  perform 
the  duties  of  a  lioensed  chemist. 

In  such  cases  the  Director  shall  give 
wrrlttan  notice  of  the  suspension  or 
revocation  to  the  licensed  chemiat, 
accompanied  by  a  statement  of  the 
reasons  therefor.  ¥lithin  10  days  after 


the  receipt  of  the  aforesaid  notice  and 
statement  of  reasons  by  such  licensee, 
the  individual  may  file  an  appeal,  in 
writing,  with  the  Secretary,  supported 
by  any  argument  or  evidence  that  the 
licensee  may  wish  to  offer,  as  to  why  the 
license  should  not  be  suspended  or 
revoked.  After  the  expiration  of  the 
aforesaid  TO-day  period  and 
consideration  of  such  argument  and 
evidence,  the  Secretary  will  take  such 
action  as  is  deemed  appropriate  with 
respect  to  such  suspension  or 
revocation.  When  no  appeal  is  filed 
within  the  prescribed  10  days,  the 
license  shall  be  automatically 
suspended  or  revoked. 

§96.17    newokad  licanae lo tM  ratui nad to 
Division. 

If  a  license  issued  to  a  licensed 
chemist  is  revoked,  such  license  shall  be 
letumed  to  tba  Division. 

196.16    Oupllcata  Hoanaa. 

Upon  satisfactory  proof  of  the  loss  or 
destruction  of  a  license  issued  lo  a 
licensed  diemist,  a  duplicate  thereof 
may  be  issued  under  the  same  or  a  new 
number. 

|86J19    Information  en  grading  to  be  kept 
confidential. 

Every  person  licensed  under  the  Act 
as  a  licensed  chemist  shall  keep 
confidential  all  information  secured  by 
the  licensee,  relative  to  cottonseed 
analyzed  and  graded  by  the  licensee. 
The  licensee  Shall  not  disclose  such 
information  to  any  person,  except  to  the 
owner  or  custodian  of  the  seed  in 
question,  or  to  an  authorized  agent  df 
the  Department. 

Fees  and  Charges 

196.20    Fealorctiemlsrsncansa. 

(a)  The  fee  for  the  examination  of  an 
applicant  for  a  licen.se  as  a  chemist  to 
analyze  and  oertify  the  grade  of 
cottonseed  shall  be  $1100.00. 

(b)  The  examination  fee  shall  be  paid 
at  the  time  the  application  is  filed  or  at 
a  time  prior  to  the  administration  of  the 
examinations.  This  fee  shall  be  paid 
regardless  of  the  outcome  of  the 
licensing  examinations.  The 
examination  fee  shall  be  nonrefundable 
to  the  applicant:  however,  in  the  evident 
of  deatli  of  the  applicant  prior  to  the 
examination,  full  payment  of  the  fee 
may  be  returned  to  the  applicant's 
beneficiary.  Jf  an  application  is  filed 
with  an  insufiicient  fee,  the  application 
and  fee  submitted  will  be  returned  |o 
the  applicant. 

(c)  For  eechTenewal-frf  a  chemist's 
license,  the  faa  shall  be  $275.00. 


196.21  «aa  fermtificatas  to  he  paid  by 
Iteswasato  Sarvies. 

(a)  To  cover  the  cost  of  administering 
the  regulations  in  this  part,  each 
licensed  cottonseed  chemist  shall  pay  to 
the  Service  $3.00  for  each  certificate  of 
the<grade  of  cottonseed  issued  by  the 
licensee. 

(b)  Upon  receipt  of  a  statement  from 
the  Servioe  each  month,  showing  the 
number  of  certificates  issued  by  the 
licensee,  such  licensee  will  forward  the 
appropriate  remittance  in  the  form  of  a 
check,  draft,  or-money  order  payable  to 
the  "Agricultural  Marketing  Service, 
USDA." 

196.22  Faea  for  tlta  raviaw  of  grading  of 
cottonseed. 

For  the  review  of  the  grading  of  any 
lot  of  cottonseed,  the  fee  shall  be  $60.00. 
Remittance  to  cover  such  fee,  in  the 
form  of  a  check,  draft,  or  money  order 
payable  to  the  "Agricultural  Marketing 
Service,  USDA"  shall  accompany  each 
application  for  review.  For  each  such 
fee  collected,  $20.00  shall  be  disbursed 
to  each  of  the  two  licensed  chemists 
designated  to  make  reanalysis  of  such 
seed. 

Subpart  B-^fficial  Cottonseed  Grade 
Calculations 

S  96.23    General. 

Using  methods  prescribed  by  the 
Science  Division,  the  licensed 
cottonseed  chemist  makes  quantitative 
and  qualitative  chemical  analyses, 
certificating  the  grade  according  to  the 
official  cottonseed  standards  of  the 
United  States. 

196.24    Definitions,  cottonseed  quality 
analysis  terms. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and -vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Cottonseed  quality  analysis.  In 
determining  the  quality  of  cottonseed, 
testing  is  performed  by  licensed 
chemists  for  total  composition  of  oil, 
ammonia,  moisture,  hm  fatty  acids,  and 
foreign  matter.  These  individual 
analytical  factors  of  cottonseed  samples 
are  combined  to  form  irvdexes  of 
quantity  and  quality,  which  in  turn  are 
used  to  determine  the  official  ^rade  of 
cottonseed,  in  accordance  with  the 
United  States  Official  Standards  for 
Grades. 

Foreign  matter.  The  foreign  matter  in 
cottonseed  includes  boll  portions,  sand, 
dirt,  stones  or  gravel,  hulls,  leaves, 
stems.unginned  lacks  of  cotton,  lint 
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cotton,  immature  seeds,  and  any 
noncotton  extraneous  material. 

Official  grade.  The  official  grade  is  the 
product  of  the  quantity  index  times  the 
quality  index,  and  it  is  determined  by  a 
representative  official  sample  of 
cottonseed,  graded  by  a  licensed 
cherrust  under  the  supervision  of  the 
United  States  Department  of 
Agriculture.  7'he  base  grade  for 
cottonseed  is  100.0. 

Quality  index.  The  quality  index 
measures  the  deterioration  of  cottonseed 
m  oil  and  meal  and  takes  into  account 
the  excesses  of  moisture,  foreign  matter 
and  f-wj  fatty  acids. 

Quantity  index.  The  quantity  index 
measures  tlie  oil  and  cake  or  meal  in  the 
cottonseed  and  takes  into  account 
variations  in  the  quantity  of  oil  and 
aiiimonia. 

S  96.25    Determination  of  grade. 
-  The  grade  of  cottonseed  shall  be 
determined  from  the  analysis  of 
.samples,  and  it  shall  be  the  result,  stated 
ill  the  nearest  whole  or  half  numbers, 
obtained  by  multiplying  a  quantity 
index  by  a  quality  index  and  dividing 
the  result  by  100.  The  quantity  index 
and  the  quality  index  shall  be 
determined  as  hereinafter  provided. 

(a)  The  basis  grade  of  cottonseed  shall 
be  grade  100. 

(d)  High  grades  of  cottonseed  shall  be 
those  grades  above  100. 

(c)  Low  grades  of  cottonseed  shall  be 
those  grades  below  100. 

(d)  Grades  for  American  Pima 
cottonseed  shall  be  suffixed  by  the 
designation  "American  Pima"  or  by  the 
.<:ymbol  "AP." 

S  96.26    Determination  of  quantity  index. 

The  quantity  index  of  cottonseed  shall 
be  determined  as/oilows: 

(a)  For  Upland  cottonseed,  the 
quantity  index  shall  equal  four  limes  the 
perrantage  of  oil,  plus  six  times  the 
percentage  of  ammonia,  plus  five. 

(b)  For  American  Pima  cottonseed,  the 
quantity  index  shall  equal  four  times  the 
percentage  of  oil,  plus  six  times  the 
percentage  of  ammonia,  minus  ten. 

§96.27    Determination  of  quality  index. 

The  quality  index  of  cottonseed  shall 
be  an  index  of  purity  and  soundness, 
and  shall  be  determined  as  follows: 

(a)  Prime  quality  cottonseed. 
Cottonseed,  that  by  analysis,  contains 
not  more  than  1.0  percent  of  foreign 
matter,  not  more  than  12.0  percent  of 
moisture,  and  not  more  than  1.8  percent 
cf  free  fatty  acids  in  the  oil  in  the  seed, 
shall  be  known  as  prime  quality 
cottonseed  and  shall  have  a  quality 
index  of  100. 

(b)  Below  prime  quality  cottonseed. 
The  quality  index  of  cottonseed  that,  by 


analysis,  contains  foreign  matter, 
moisture,  or  free  fatty  acids  in  the  oil  in 
the  seed,  in  excess  of  the  percentages 
prescribed  in  paragraph  (a)  of  this 
section,  shall  be  found  by  reducing  the 
quality  index  of  prime  quality 
cotton.'^wd  as  follows: 

(1)  Four-tenths  of  a  imit  for  each  0.1 
percent  of  free  fatty  adds  in  the  oil,  in 
the  seed,  in  excess  of  1.8  percent. 

(2)  One-tenth  of  a  unit  for  each  0.1 
percent  of  foreign  matter  in  excess  of  1.0 
percent. 

(3)  One-tenth  of  a  unit  for  each  0.1 
percent  of  moisture  in  excess  of  12.0 
percent. 

(c)  Off  quality  cottonseed.  Ck>ttonseed 
that  has  been  treated  by  either 
mechanical  or  chemical  process  other 
than  the  usual  cleaning,  drying,  and 
ginning  (except  sterilization  required  by 
the  United  Slates  Department  of 
Agriculture  for  quarantine  purposes)  or 
that  ai'a  fermented  or  hot,  or  that  upon 
analysis  are  found  to  contain  12.5 
percent  or  more  of  free  fatty  acids,  in  the 
oil,  in  the  seed,  or  more  than  10.0 
percent  of  foreign  matter,  or  more  than 
20.0  percent  of  moisture,  or  more  than 
25.0  percent  of  moisture  and  foreign 
matter  combined,  shall  be  designated  as 
"off  quality  cottonseed." 

(dj  Below  grade  cottonseed. 
Cottonseed,  the  grade  of  which,  when 
calculated  according  to  §  96.25  is  below 
grade  40.0,  shall  be  designated  as 
"below  grade  cottonseed,"  and  a 
nui.ierical  grade  shall  not  be  indicated. 

S  96.28    Calculation  of  grades  of  official 
eampiea. 

(a)  Data  on  certificates  of  official 
cottonseed  analyses  shall  be  expressed 
as  follows': 

Foreign  Matter  to — 0.1  percent 

Cii  to— 0.1  percent 

Ammonia  to— 0.01  perc«nt 

Free  Fatty  Acid,  wnen  5%  or  under,  to— 0.1 

percent 
Freti  Fatty  Acid,  when  over  5%,  to — 0.5 

percent 
Quantity  Index  to— 0.01  pertient 
Quality  Index  to— 0.1  percent 

fb)  Grade  to  whole  or  half  units, 
whichever  actual  calculation  is  nearest 
shall  be  determined  as  fellows: 

(1)  The  calculation  of  grades  shall  be 
made  by  the  method  of  disregarding  the 
figures  to  the  right  of  the  second 
decimal  place. 

(2)  Calculated  grades  ending  with 
.2500  through  .7499  will  be  considered 
to  be  in  the  .25  through  .74  range,  and 
will  be  reported  to  the  nearest  half 
grade. 

(3)  Calculated  grades  ending  with 
.7500  through  .2499  will  be  considered 
to  be  in  the  .75  through  .24  range,  and 
will  be  reported  to  the  nearest  whole 
grade. 


§96.29    Analyaia  and  certification  of 
samplea  and  grades. 

The  certification  of  samples  of 
cottonseed,  and  the  analysis  and 
certification  of  grades  of  cottonseed 
shall  be  performed  in  accordance  with 
methods,  approved  from  time  to  time  for 
the  purposes  by  the  Director,  or  a 
designated  representative. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

Scope 

Sac. 

97.1  General. 

DefinitioQC 

97.2  Meaning  of  words. 
Administration 

97.3  Plant  Variety  Protection  Board. 
The  Application 

97.5  General  requirements. 

97.6  Application  fDr  certifirate. 

97.7  Statement  of  an  applicant. 

97.8  Specimen  requirements. 

97.9  Drawings  and  photographs. 

97.10  Parts  of  an  application  to  be  filed 
together. 

97.1 1  Application  accepted  and  Filed  when 
received. 

97.12  Number  and  filing  date  of  an 
application. 

97.13  When  the  owner  is  deceased  or 
legally  incapacitated. 

97.14  joint  applicants. 

97.15  Assigned  novel  varieties  and 
certificates. 

97.16  Amendment  by  applicant. 

97.17  Papers  of  completed  application  to  be 
retained. 

97.18  Applications  handled  in  conndence. 

97.19  Publication  of  pending  i>nv>lir.<ition$. 

97.20  Abandonment  for  failure  lo  respond 
within  the  time  limit. 

97.21  Extension  of  time  for  a  reply. 

97.22  Revival  of  an  application  abandoned 
for  failure  to  reply. 

97.23  Voluntary  withdrawal  aod^.~ 
abandonment  of  an  appiicatio.t. 

97.24  Assignee. 

Examinalions.  Allowances,  aud  Oenials 

97.100  Examination  of  applications. 

97.101  Notice  of  allowance. 

97.102  Amendments  after  allowance. 

97.103  Issuance  of  a  certificate. 

97.104  Application  or  certificate 
abandoned. 

97.105  Denial  of  an  application. 

97.106  Reply  by  applicant;  request  for 
reconsideration. 

97.107  Reconsideration  and  final  action. 

97.108  Amendments  after  final  action. 

Correction  of  Errors  in  Certificala 

97.120    Corrected  certificate — office  mistalie. 
Corrected  certificate — applicant's 


97.121 

mistake 

Reissuance  of  Certificate 

97.122    Certified  seed  only  election. 
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97. 130  RKOtding  of  Mfigiiffientf. 

07.131  CaoditkMMl  Msi^mnitB. 

97.132  AMigniMat  moral  op«n  to  public 


97.140  AflvflUag.  I 

97.141  Altar  iMuaaoa.  ! 

97.142  PartMdagarliicretM.  I 

97.143  C«tifiad  Mad  only. 

97.144  Additional  maridag  or  Uwliog. 


97.150  RlgbttobarepreMDtsd. 

97.151  AuthorizatloD. 

97.1 52  Ravocatioii  of  autborlxation: 
withdnwaL 

97.153  Panona  lacognlaad.  i 
GoraRtmaot  employaaa 
Slmaturaa. 

Addiaaaai,  I 

Profcaeiooal  conduct 
AdiFartitiog. 


97.154 
97.155 
97.156 
97.157 
07.1SS 


97.175 
97.179 
97.177 
97.17S 
97.179 

ATailaMUtyarOOoa] 

97.190    Whan  open  racorda  are  available. 


Paaa  and  dungea. 

Paaa  payable  in  advance. 

Method  of  payment 

ReAmda. 

Copiea  and  certified  copies. 


97.200  Ptotatts  to  the  grant  of  a  certificate. 

97.201  Praiaal  prooaedinga. 


97.205  Definition:  when  declared. 

97.206  Preparation  for  priority  oonteat 
between  applicants. 

97.207  Pwpaiatiop  of  {viority  papers  and 
daclaratioo  of  priority  contest. 

97.208  Burden  of  prool 

97.209  Preliminary  statement  on  novel 
variety  developed  in  the  United  States. 

97.210  heliminary  statement  on  novel 
variety  developed  in  a  fneign  country. 

97.211  Statements  seeled  betoe  filing. 

97.212  Correction  of  a  statement  on  motion. 

97.213  Pailure  to  file  statements. 

97.214  Acoeaa  to  preliminary  statements. 

97.215  Dissolution  at  the  request  of  the 
Coamilsaionar. 

97.216  Qmceesion;  abandonment 

97.217  Affldavita  and  exhibits. 

97.218  Matten  considered  in  determining  a 
priority. 

97.219  Racomnendation  by  the 
Conmiaaioner. 

97.220  Decision  by  the  Commissioner. 

97.221  Status  of  claims  of  defeated 
applicant 

97.222  Second  priority  contest 


Appeal  l»  liw  Secretary 

97.300  Petition  to  the  Secretary. 

97.301  Commiseioner's  answer. 

97.302  DadsioobytheSecretvy. 

97.303  Action  following  the  decision. 

n  I  iMHiif  I  rraieai.  i 
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97.400   Extensions  of  time. 


97.401  Miscellaneous  provisioiu. 

97.402  Service  of  papws. 

97.403  Manner  of  service. 

laviaw  af  Dedaioas  by  ConilB 
97.500    Appeal  to  U.S.  courto. 


97.600    Rules  of  practice. 
Pablk  Uaa  Oedaratiaa 
97.700    Public  interest  in  wide  usage. 
PahUcatkw 

97.800    Publication  of  public  variety 
descriptions. 
Aotharity:  Sees.  6. 22.  23. 26.  31, 42  (b), 
43. 56. 57. 91  (c).  Plant  Variety  Protection 
Act.  84  Stat  1542;  7  U.S.C  2321, 2326. 2352, 
2353. 2356.  2371.  2402  b.  2403.  2426,  2427. 
2501  (c):  29  PR  16210,  as  amended.  37  FR 
6327, 6505: 7  U.S.C  2371. 


197.1 

Certificates  of  protection  are  issued  by 
the  Plant  Variety  Protection  office  for 
novel  varieties  of  sexuallv  reproduced 
plants.  Each  certificate  of  plant  variety 
protection  certifies  that  the  breeder  has 
the  right,  during  the  term  of  the 
protection,  to  prevent  others  from 
selliiiB  the  variety,  ofiiBring  it  for  sale, 
reproducing  it,  importing  or  exporting 
it.  or  using  it  in  producing  a  hybrid  or 
different  variety  from  it,  as  provided  by 
the  Act 

Definitiona 

197.2    Meaning  of  words. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  The  definitions  of  terms 
contained  in  the  Act  shall  apply  to  such 
terms  when  used  in  this  part.  As  used 
throughout  the  regulations  in  this  part, 
imless  the  context  requires  otherwise, 
the  following  terms  will  be  construed  to 
mean: 

Abandoned  application.  An 
application  whicn  has  not  been  pursued 
to  completion  vrithin  the  time  allowed 
by  the  Office  or  has  been  voluntarily 
abandoned. 

Act.  The  Plant  Variety  Protection  Act 
(7  U.S.C  2321  et  seq.). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service  of 
the  U.S.  Department  of  Agriculture,  or 
any  other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom 
autnority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his  or  her  stead. 

Applicant.  The  person  who  applied 
for  a  certificate  of  plant  variety 
protection. 

Application.  An  application  for  plant 
variety  protection  under  the  Act. 


Assignee.  A  person  to  whom  an  owner 
assigns  his/her  rights  in  whole  or  in 
part. 

Board.  The  Plant  Variety  Protection 
Board  appointed  by  the  Secretary. 

Certificate.  A  certificate  of  plant 
variety  protection  issued  under  the  Act 
by  the  Office. 

Certified  seed.  Seed  which  has  been 
determined  by  an  official  seed  certifying 
agency  to  conform  to  standards  of 
genetic  purity  and  identity  as  to  variety, 
which  standards  have  been  approved  by 
the  Secretary. 

Commissioner.  The  Examiner  in  Chief 
of  the  Office. 

Decision  and  order.  Includes  the 
Secretary's  findings  of  fact;  conclusions 
with  respect  to  all  material  issues  of  feet 
and  law,  as  well  as  the  reasons  or  basis 
therefor;  and  order. 

Examiner.  An  employee  of  the  Plant 
Variety  Protection  Office  who 
determines  whether  a  certificate  is 
entitled  to  be  issued.  The  term  shall,  in 
all  cases,  include  the  Commissioner. 

Foreign  application.  An  application 
for  plant  variety  protection  filed  in  a 
foreign  country. 

Hearing  Clerk.  The  Hearing  Clerk, 
U.S.  Department  of  Agriculture, 
Washington,  DC 

Hearing  Officer.  An  Administrative 
Law  Judge,  U.S.  Department  of 
Agriculture,  or  other  officer  or  employee 
of  the  Department  of  Agriculture,  duly 
assigned  to  preside  at  a  hearing  held 
pursuant  to  the  rules  of  this  part. 

Hybrid.  It  shall  be  defined  as  set  forth 
in  the  regulations  imder  the  Federal 
Seed  Act  (Sees.  201.2(y)  of  this  chapter). 

Office  or  Plant  Variety  Protection 
Office.  The  Plant  Variety  Protection 
Office,  Science  Division,  AMS,  USDA. 

Official  Journal.  The  "Official  Journal 
of  the  Plant  Variety  Protection  Office." 

Owner.  A  breeder  who  developed  or 
discovered  a  variety  for  which  plant 
variety  protection  may  be  applied  for 
under  the  Act,  or  a  person  to  whom  the 
rights  to  such  variety  have  been 
assigned  or  transferred. 

Person.  An  individual,  partnership, 
corporation,  association,  government 
agency,  or  other  business  or 
governmental  entity. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the  U.S. 
Department  of  Agriculture,  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  mav  hereafter  be 
delegated  to  act  in  his  or  her  stead. 

Seed  certifying  agency.  It  shall  be 
defined  as  set  forth  in  the  Federal  Seed 
Act  (53  Stat  1275). 

Sale  for  other  than  seed  purposes. 
The  transfiar  of  title  to  and  poMSSsion  of 
the  seed  by  the  owner  to  a  grower  or 
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other  person,  for  reproduction  for  the 
owner,  for  testing,  or  for  experimental 
use,  and  not  for  commercial  sale  of  the 
seed  or  the  reproduced  seed  for  planting 
purposes. 

Administration 

197.3    Plant  VarlMyProtMtion  Board. 

(a)  The  Plant  Van  ety  Protect  i  on  Board 
shall  consist  of  14  members  appointed 
for  a  2-year  term.  The  Board  snail  be 
appointed  every  2  years  and  shall 
consist  of  individuals  who  are  experts 
in  various  areas  of  varietal  development. 
The  membership  of  the  Board,  which 
shall  include  farmer  representation, 
shall  be  drawn  approximately  equally 
from  the  private  or  seed  industry  sector 
and  from  the  government  or  public 
sector.  No  member  shall  be  eligible  to 
act  on  any  matter  involving  any  appeal 
or  questions  under  section  44  of  the  Act, 
in  which  the  member  or  his  or  her 
employer  has  a  direct  financial  interest. 

(d)  The  functions  of  the  Board  are  to: 

(1)  Advise  the  Secretary  concerning 
adoption  of  rules  and  regulations  to 
facilitate  the  proper  administration  of 
the  Act; 

(2)  Make  advisory  decisions  on  all 
appeals  frtim  the  examiner  or 
Commissioner; 

(3)  Advise  the  Secretary  on  the 
declaration  of  a  protected  variety  open 
to  use  in  the  public  interest;  and 

(4)  Advise  the  Secretary  on  any  other 
matters  under  the  regulations  in  this 
part. 

(c)  The  proceedings  of  the  Board  shall 
be  conducted  in  accordance  with  the 
Federal  Advisor)'  Committee  Act  (Pub. 
L.  92-463).  Administrative  Regulations 
of  the  U.S.  Department  of  Agriculture  (7 
CFR  part  25),  and  such  additional 
operating  procedures  as  are  adopted  by 
members  of  the  Board. 

The  Application 

f97.5    Qaneral  raqulramants. 

(a)  Protection  under  the  Act  shall  be 
afforded  only  as  follows: 

(1)  Nationals  and  residents  of  the 
United  States  shall  be  eligible  to  receive 
all  of  the  protection  under  the  Act. 

(2)  Nationals  and  residents  of  Member 
States  of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants 
shall  be  eligible  to  receive  the  same 
protection  under  the  Act  as  is  provided 
to  nationals  of  the  United  States. 

(3)  Persons  who  are  not  entitled  to 
protection  under  paragraph  (a)(1)  or  (2) 
of  this  section,  and  who  are  nationals  of 
a  foreign  state  which  is  not  a  member 
of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants, 
shall  be  entitled  to  only  so  much  of  the 
protection  provided  under  the  Act,  as  is 


afforded  by  such  foreign  state  to 
nationals  of  the  United  States,  for  the 
same  genus  and  species  under  the  laws 
of  such  foreign  state  in  effect  at  the  time 
that  the  application  for  protection  under 
the  Act  is  filed,  except  where  further 
protection  under  the  Act  must  be 
provided  in  order  to  avoid  the  vibl.ition 
of  a  treaty  to  which  the  United  States  is 
a  party. 

(b)  Applications  for  certificates  shall 
be  made  to  the  Plant  Variety  Protection 
Office.  An  application  shall  consist  of: 

(1)  A  completed  application  form, 
except  that  the  section  specifying  that 
seed  of  the  variety  shall  be  sold  by 
variety  name  only,  as  a  class  of  certified 
seed,  need  not  be  complettKl  at  the  time 
of  application. 

(2)  A  completed  set  of  the  exhibits,  as 
specified  in  the  application  form,  unless 
the  examiner  waives  submission  of 
certain  exhibits  as  unnecessary,  based 
on  other  claims  and  evidence  presented 
in  connection  with  the  application. 

(3)  Language  and  legibility:  (i) 
Applications  and  exhibits  must  be  in 
the  English  language  and  legibly 
written,  typed  or  printed. 

(ii)  Any  interlineation,  erasure, 
cancellation,  or  other  alteration  must  be 
made  in  permanent  ink  before  the 
application  is  signed  and  shall  be 
clearly  initialed  and  dated  by  the 
applicant  to  indicate  knowledge  of  such 
fact  at  the  time  of  signing. 

(4)  To  determine  Uie  extent  of 
reciprocity  of  the  protection  to  be 
provided  under  the  Act,  persons  filing 
an  application  for  plant  variety 
protection  in  the  United  States  under 
the  provisions  of  paragraph  (a)(3)  of  this 
section  shall,  upon  request  ■.  furnish  the 
Plant  Variety  Protection  Office  with  a 
copy  of  the  current  plant  variety 
protection  laws  and  regulations  for  the 
country  of  which  the  applicant  is  a 
national,  and  an  accurate  English 
translation  of  such  laws  and  regulations. 

(c)  Application  and  exhibit  forms 
shall  be  issued  by  the  Commissioner. 
(Copies  of  the  forms  may  be  obtained 
from  the  Plant  Variety  Protection  Office, 
Science  Division.  AMS,  USDA,  room 
500,  National  Agricultural  Library 
Building,  Beltsville.  Maryland  20705.) 

(d)  Effective  the  date  of  these 
regulations  and  rules  of  practice,  the 
signature  of  the  applicant,  or  his  or  her 
agent  or  attorney  on  any  affidavit  or 
other  statement  filed  pursuant  to  these 
regulations  and  rules  constitutes  a 


<  dopies  and  (niulatioiu  of  foraign  kw*  and 
rogulalions  will  be  raquasled  only  if  th«y  an  not 
in  Um  fliM  of  Dm  Plant  Variety  Protection  OfTice. 
Applicants  may  leant  whether  such  a  request  «vill 
be  made  by  writing  to  the  address  given  in 
paragraph  (c)  of  this  section  or  by  calling  (301)  344- 
2518. 


certification  by  the  applicant.  The 
signature  certifies  that  all  information 
relied  on  in  any  affidavit  or  statement 
filed  in  the  course  of  the  proceeding  is 
knowingly  correct  and  false  claims  have 
not  been  made  to  mislead. 

i  97.S    Applicatioo  for  ccrtiflcat*. 

(d)  An  application  for  a  plant  variety 
proterticn  certificate  shall  he  signed  by, 
or  on  behalf,  of  the  applicant. 

(b)  The  application  shall  state  the  full 
name,  including  the  full  first  name  and 
the  middle  initial  or  name,  if  any,  and 
the  capacity  of  the  person  executing  it. 

(c)  The  fees  fur  filing  an  application, 
and  search  or  examination,  shall  be 
submitted  with  the  application  in 
accordance  with  §§97.175  through 
97.178. 

(d)  The  applicant  shall  submit  with 
the  application  at  least  2,500  seeds  of 
the  viable  basic  seed  required  to 
reproduce  the  variety. 

i  97.7    St«UHn«n1  of  an  appMeant 
(a)  The  applicant,  by  signing  a 
completed  application,  slates  in 
accordance  with  section  42  of  the  Plant 
Variety  Protection  Act  that: 

(1)  The  applicant  believes  himself  or 
herself,  or  his  or  her  privies,  to  be  the 
original  and  first  breeder  or  discoverer 
of  the  variety  for  which  a  certificate  is 
solicited; 

(2)  The  applicant,  or  his  or  her 
privies,  has  sexually  reproduced  the 
variety; 

(3)  The  applicant  does  not  know  and 
does  not  believe  that  the  variety  was 
ever  a  public  variety  before  the  date  of 
determination: 

(4)  The  applicant  is  a  sole  or  joint 
owner  of  the  variety; 

(5)  The  variety  was  not  a  public 
variety  more  than  1  year  prior  to  the 
effective  filing  date  of  the  application; 

(6)  Before  the  date  of  determination  of 
the  variety  by  the  owner,  or  his  or  her 
privies,  or  more  than  1  year  before  the 
effective  filing  date  of  the  application, 
the  variety  was  not  effectively  available 
to  workers  in  this  country  and 
adequately  described  by  a  publication 
reasonably  deemed  a  part  of  the  public 
technical  knowledge  in  this  country, 
which  description  must  include  a 
disclosure  of  the  principal 
characteristics  by  which  the  variety  is 
distinguished;  and 

(7)  The  applicant,  or  his  or  her 
privies,  have  not  offered  for  sale  or 
marketed  the  variety,  with  the 
agreement  of  the  breeder,  in  a  foreign 
state  for  longer  than  6  years  in  the  case 
of  vines,  forest  trees,  fniit  trees,  and 
ornamental  trees,  including,  in  each 
case,  their  rootstocks.  or  for  longer  than 
4  yeare,  in  the  case  of  all  other  plants. 
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(b)  If  Um  MUM  variety  has  been 
mariwted  with  the  agreement  of  either 
the  applicant  or  hia  or  her  privies,  the 
applicant  shall  state  the  names  of  the 
countries  in  wfaidi  the  variety  was 
marketed,  and  give  the  day.  month,  and 
year  of  first  mariceting  in  each  country. 

(c)  When  an  applicant  files  an 
application,  cross-references  to  other 
related  applications  may  be  made,  when 
appropriate. 

%wfM   SpecMien  re^uirenteotSs 

(a)  The  applicant  may  be  required  by 
the  examiner  to  furnish  representative 
specimens  of  the  variety,  or  its  flo«<rer. 
fruit,  OT  seeds,  in  a  quantity  and  at  a 
specified  stage  of  growth,  as  may  be 
necessary  to  verify  the  statements  in  the 
application.  Such  specimens  shall  be 
packed  and  forwarded  in  conformity 
with  instructions  furnished  by  the 
examiner.  If  the  applicant  requests  the 
examiner  to  inspect  plants  in  the  field 
before  a  final  decision  is  made,  all  such 
inspection  costs  shall  be  borne  by  the 
applicant  by  payment  of  fees  sufficient 
to  reimburse  the  Office  for  all  costs, 
including  travel,  per  diem  or 
subsistence,  and  salary.  | 

(b)  Plant  specimens  submitted  in 
support  of  an  application  shall  not  be 
removed  from  tne  Office  except  by  an 
employee  of  the  Office  or  other  person 
authorized  by  the  Secretary. 

(c)  Plant  specimens  submitted  to  the 
Office  shall,  except  as  provided  below, 
and  upon  request,  be  returned  to  the 
applicant  at  his  or  her  expense  afier  the 
specimens  have  served  their  intended 
purpose.  The  Commissioner,  upon  a 
finding  of  good  cause,  may  require  that 
certain  specimens  be  retained  in  the 
Office  for  indefinite  periods  of  time. 
Specimens  which  are  not  returned  or 
not  retained  as  provided  above  shall  be 
destro3red.  j 

f  t7J   Orawinga  and  pl>otograpita. 

(a)  Drawings  or  photographs 
submitted  with  an  application  shall 
disclose  the  distinctive  characteristics  of 
the  variety. 

.(b)  Drawings  or  photographs  shall  be 
in  color  when  color  is  a  distinguishing 
characteristic  of  the  variety,  and  the 
color  shall  be  described  by  use  of 
Nickerson's  or  other  recognized  color 
chart. 

(c)  Drawings  should  be  sent  flat,  or 
may  be  sent  in  a  suitable  mailing  tube, 
in  accordance  with  instructions 
furnished  by  the  Commissioner. 

(d)  Drawings  or  photographs 
submitted  with  an  application  shall  be 
retained  by  the  Office  as  part  of  the 
application  file. 


ftT.IO   PertaefanappNoMlonlebefUed 


All  parts  of  an  application,  including 
exhibits,  should  be  submitted  to  the 
Office  together,  otherwise,  each  part 
shall  be  accurately  and  clearly 
referenced  to  the  application. 

f  97.11    AppUcalion  accepted  and  filed 


UMI 


(a)  An  application,  if  materially 
complete  when  initially  submitted,  shall 
be  accepted  and  filed  to  await 
examination. 

(b)  If  any  part  of  an  application  is  so 
incomplete,  or  so  defective  that  it 
cannot  be  handled  as  a  completed 
appUcation  for  examination,  as 
determined  by  the  Commissioner,  the 
applicant  will  be  notified.  The 
application  will  be  held  a  maximum  of 
6  months  for  completion.  Applications 
not  completed  at  the  end  of  the 
prescribed  period  will  be  considered 
abandoned.  The  application  fee  in  such 
cases  will  not  be  refunded. 

197.12  Number  and  filing  data  of  an 
application. 

(a)  Applications  shall  be  numbered 
and  dated  in  sequence  in  the  order 
received  in  the  Office.  Applicants  will 
be  informed  in  writing  as  soon  as 
practicable  of  the  number  and  effective 
filing  date  of  the  application. 

(b)  An  applicant  may  claim  the 
benefit  of  the  filing  date  of  a  prior 
foreign  application  in  accordance  with 
section  55  of  the  Act.  A  certified  copy 
of  the  foreign  application  shall  be  filed 
upon  request  made  by  the  examiner.  If 
a  foreign  application  is  not  in  the 
English  language,  an  English  translation, 
certified  as  accurate  by  a  sworn  or 
official  translator,  shall  be  submitted 
with  the  application. 

197.13  When  ttie  owner  la  deceased  or 
legally  incapacitated. 

In  case  of  the  death  of  the  owner  or 
if  the  owner  is  legally  incapacitated,  the 
legal  representative  (executor, 
administrator,  or  guardian)  or  heir  or 
assignee  of  the  deceased  owner  may 
sign  as  the  applicant.  If  an  applicant 
dies  between  the  filing  of  his  or  her 
application  and  the  granting  of  a 
certificate  thereon,  the  certificate  may 
be  issued  to  the  legal  representative, 
heir,  or  assignee,  upon  proper 
intervention. 

197.14  Joint  applicants.  ' 

(a)  Joint  owners  shall  file  a  joint 
application  by  signing  as  joint 
applicants. 

(b)  If  an  application  for  certificate  is 
made  by  two  or  more  persons  as  joint 
owners,  when  they  were  not  in  fact  joint 
owners,  the  application  shall  be 


amended  prior  to  issuance  of  a 
certificate  by  filing  a  corrected 
application,  together  with  a  written 
explanation  signed  by  the  original 
applicants.  Such  statement  shall  also  be 
signed  by  the  assignee,  if  any. 

(c)  If  an  application  has  been  made  by 
less  than  all  the  actual  joint  owners,  the 
application  shall  be  amended  by  filing 
a  corrected  application,  together  with  a 
written  explanation,  signed  by  all  of  the 
joint  owners.  Such  statement  shall  also 
be  signed  by  the  assignee,  if  any. 

(d)  If  a  jomt  owner  refuses  to  join  in 
an  application  or  cannot  be  found  after 
diligent  effort,  the  remaining  owner  may 
file  an  application  on  behalf  of  him  or 
herself  and  the  missing  owner.  Such 
application  shall  be  accompanied  by  a 
written  explanation  and  shall  state  the 
last  known  address  of  the  missing 
owner.  Notice  of  the  filing  of  the 
application  shall  be  forwarded  by  the 
Office  to  the  missing  owner  at  the  last 
known  address.  If  such  notice  is 
returned  to  the  Office  undelivered,  or  if 
the  address  of  the  missing  owner  is 
unknown,  notice  of  the  filing  of  the 
application  shall  be  published  once  in 
the  Official  Journal.  Prior  to  the 
issuance  of  the  certificate,  a  missing 
owner  may  join  in  an  application  by 
filing  a  written  explanation.  A 
certificate  obtained  by  less  than  all  of 
the  joint  owners  under  this  paragraph 
conveys  the  same  rights  and  privileges 
to  said  owners  as  though  all  of  the 
original  owners  had  joined  in  an 
application. 

597.15  Assigned  novel  varieties  and 
certificates. 

In  case  the  whole  or  a  part  interest  in 
a  variety  is  assigned,  the  application 
shall  be  made  by  the  owner  or  one  of  the 
persons  identified  in  §97.13.  However, 
the  certificate  may  be  issued  to  the 
assignee,  or  jointly  to  the  owner  and  the 
assignee,  when  a  part  interest  in  a 
variety  is  assigned. 

1 97.1 6  Amendment  by  applicant 
An  application  may  be  amended 

before  or  afier  the  first  examination  and 
action  by  the  Office,  after  the  second  or 
subsequent  examination  or 
reconsideration  as  specified  in  §  97.107. 
or  when  and  as  specifically  required  by 
the  examiner.  Such  amendment  may 
include  a  specification  that  seed  of  the 
variety  be  sold  by  variety  name  only  as 
a  class  of  certified  seed,  if  not 
previously  specified  or  if  previously 
declined.  Once  an  affirmative 
specification  is  made,  no  amendment  to 
reverse  such  a  specification  will  be 
permitted  unless  the  variety  has  not 
been  sold  and  labeled  or  publication 
made  in  any  manner  that  the  variety  is 
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to  be  sold  by  variety  name,  only  as  a 
class  of  certified  seed. 

1*7.17   Papers  of  eompleiadappllcaUon  to 


The  papers  submitted  with  a 
completed  application  shall  be  retained 
by  the  Office  except  as  provided  in 
S  97.23(c).  After  issuance  of  a  certificate 
of  protection  the  Office  will  furnish 
copies  of  the  application  and  related 
papers  to  any  person  upon  payment  of 
the  specified  iee. 

i»7.1«   Applications  handlad  in 
confidence. 

(a)  Pending  applications  shall  be 
handled  in  confidence.  Except  as 
provided  below,  no  information  may  be 
given  by  the  Office  respecting  the  filing 
of  an  application,  the  pendency  of  any 
particular  application,  or  the  subject 
matter  of  any  particular  application. 
Also,  nor  will  access  be  given  to  or 
copies  furnished  of  any  pending 
application  or  papers  relating  thereto, 
without  written  authority  of  the 
applicant,  or  his  or  her  assignee  or 
attorney  or  agent.  Exceptions  to  the 
above  may  be  made  by  the 
Commissioner  in  accordance  with  5 
U.S.C.  552  and  S  1.4  of  this  title,  and 
upon  a  finding  that  such  action  is 
necessary  to  the  proper  conduct  of  the 
affairs  of  the  Office,  or  to  carry  out  the 
provisions  of  any  Act  of  Congress,  or  as 
provided  in  sections  56  or  57  of  the  Act 
and  §97.19. 

(b)  Abandoned  applications  shall  not 
be  open  to  public  inspection.  However, 
if  an  abandoned  application  is  directly 
referred  to  in  an  issued  certificate  and 
is  available,  it  may  be  inspected  or 
copies  obtained  by  any  person  on 
written  request,  and  with  written 
authority  received  from  the  applicant. 
Abandoned  applications  shall  not  be 
retimied. 

(c)  Decisions  of  the  Commissioner  on 
abandoned  applications  not  otherwise 
open  to  public  inspection  (see 
paragraph  (b)  of  this  section)  may  be 
published  or  made  available  for 
publication  at  the  Commissioner's 
discretion.  When  it  is  proposed  to 
release  such  a  decision,  the  applicant 
shall  be  notified  directly  or  through  the 
attorney  or  agent  of  record,  and  a  time, 
not  less  than  30  days,  shall  be  set  for 
presenting  objections. 

197.19    PiMlcatioa  of  pending 

Information  relating  to  pending 
applications  shall  be  published  in  the 
Official  Journal  periodically  as 
determined  by  the  Commissioner  to  be 
necessary  in  Uie  public  interest.  With 
respect  to  each  application,  the  Official 
Journal  shall  show  the: 


(a)  Application  number  and  date  of 
filing; 

(b)  The  name  of  the  variety  or 
temoorary  designation; 

(c)  The  name  of  the  kind  of  seed;  and 

(d)  Whether  the  applicant  specified 
that  the  variety  is  to  be  sold  by  variety 
name  only  as  a  class  of  certified  seed, 
together  with  a  limitation  in  the  number 
of  generations  that  it  can  be  certified. 
Additional  information,  such  as  the 
name  and  address  of  the  applicant  or  a 
brief  description  of  the  novel  features  of 
the  variety,  may  be  published  only  upon 
request  or  approval  received  from  the 
applicant,  at  the  time  the  application  is 
filed  or  at  any  time  before  the  notice  of 
allowance  of  a  certificate  is  issued. 

197.20  Abandonment  for  failure  to 
respond  wHhin  the  time  limit 

(a)  Except  as  otherwise  provided  in 
§97.104,  if  an  applicant  fails  to  advance 
actively  his  or  her  application  within  6 
months  after  the  date  when  the  last 
request  for  action  was  mailed  to  the 
applicant  by  the  Office,  or  within  such 
longer  time  as  may  be  fixed  by  the 
Commissioner,  the  application  shall  be 
deemed  abandoned.  Tlie  application'fee 
in  such  cases  will  not  be  refunded. 

(b)  The  submission  of  an  amendment 
to  the  application,  not  responsive  to  the 
last  request  by  the  Office  for  action,  and 
any  proceedings  relative  thereto,  shall 
not  operate  to  save  the  application  fit)m 
abandonment. 

(c)  When  the  applicant  makes  a  bona 
fide  attempt  to  advance  the  application, 
and  is  in  substantial  compliance  with 
the  request  for  action,  but  has 
inadvertently  failed  to  comply  with 
some  procedural  requirement, 
opportunity  to  comply  with  the 
procedural  requirement  shall  be  given  to 
the  applicant  before  the  application 
shall  be  deemed  abandoned.  The 
Commissioner  may  set  a  shortened 
period,  not  less  than  30  days,  to  correct 
any  deficiency  in  the  application. 

197.21  Extension  of  time  for  a  reply. 
The  time  for  reply  by  an  applicant  to 

a  request  by  the  Office  for  certain  action, 
shall  be  extended  by  the  Commissioner 
only  for  good  and  sufficient  cause,  and 
for  a  specified  reasonable  time.  A 
request  for  extension  shall  be  filed  on  or 
before  the  specified  time  for  reply.  In  no 
case  shall  the  mere  filing  of  a  request  for 
extension  require  the  granting  of  an 
extension  or  state  the  time  for  reply. 

§97.22    Revival  of  an  application 
alMndoned  for  failura  to  reply. 

An  application  abandoned  for  failura 
on  the  part  of  the  applicant  to  advance 
actively  his  or  her  application  to  its 
completion,  in  accordance  with  the 


regulations  in  this  part,  may  be  revived 
as  a  pending  application  within  3 
months  of  such  abandonment,  upon  a 
finding  by  the  Commissioner  that  the 
failure  was  inadvertent  or  unavoidable 
and  without  fraudulent  intent.  A  request 
to  revive  an  abandoned  application 
shall  be  accompanied  by  a  «vritten 
statement  showing  the  cause  of  die 
failure  to  respond,  a  response  to  the  last 
request  for  action,  and  by  the  specified 
fee. 

§97.23    Voluntary  wMtdrawal  and 
abar>donfnant  of  an  application. 

(a)  An  application  may  be  voluntarily 
withdrawn  or  abandoned  by  submitting 
to  the  Office  a  written  request  for 
withdrawal  or  abandonment,  signed  by 
the  applicant  or  his  or  her  attorney  or 
agent  of  record,  if  any.  or  the  assignee 
of  record,  if  any. 

(b)  An  application  which  has  been 
voluntarily  abandoned  may  be  revived 
within  3  months  of  such  abandonment 
by  the  payment  of  the  prescribed  fee 
and  a  showing  that  the  abandonment 
occurred  without  fraudulent  intent. 

(c)  An  original  appUcation  which  has 
been  voluntarily  withdrawn  shall  be 
returned  to  the  applicant  and  may  be 
reconsidered  only  by  refiling  and 
payment  of  a  new  application  fee. 

§97.24    Assignee. 

The  assignee  of  record  of  the  entire 
interest  in  an  application  is  entitled  to 
advance  actively  or  abandon  the 
application  to  the  exclusion  of  the 
applicant. 

Examinations,  Allowances,  and  Denials 

§97.100    Examination  of  applicationa. 

(a)  (Reserved] 

(b)  Examinations  of  applications  sbsU 
include  a  review  of  all  available 
documents,  publications,  or  other 
material  relating  to  varieties  of  the 
species  involved  in  the  appUcation, 
except  that  if  there  are  fundamental 
defects  in  the  application,  as 
determined  by  the  examiner,  the 
examination  may  be  limited  to  an 
identification  of  such  defects  and 
notification  to  the  applicant  of  needed 
corrective  action.  However,  matters  of 
form  or  procedure  need  not,  but  may,  be 
raised  by  an  examiner  until  a  variety  is 
found  to  be  novel  and  entitled  to 
protection. 


§97.101    Notice  of  I 

If,  on  examination,  it  shall  appear  that 
the  applicant  is  entitled  to  a  certificate, 
a  notice  of  allowance  shall  be  sent  to  the 
applicant  or  his  or  her  attorney  or  agent 
of  record,  if  any.  calling  for  the  payment 
of  the  prescribed  fee.  which  fee  shall  be 
paid  within  1  month  from  the  date  of 
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th»  Bolioe  «f  alknMBC*. 
for  dsliysd  MjrmK 
raqMJred  note  S97.17S. 


•  to 


AmandraoaU  to  tbs  application,  after 
the  notic*  si  aUowaaoa  is  issued,  may 
be  made,  if  Ihe  oartificate  baa  not  been 
issued. 


(V7.1W   laaoanee  of  a  oartMcata* 

ta)  After  the  notice  of  allowance  has 
been  issued,  the  prescribed  fee  is 
received  by  the  Offica.  and  the  applicant 
has  clearly  apadSad  whether  or  not  the 
variety  afaiaU  ha  aoU  by  variety  nana 
only  as  a  daaa  of  oactifiMl  seed,  the 
certiftcala  shaU  ha  promptly  isaued. 
Oaoe  an  dection  ia  Bade  and  a 
ceitifioalo  iaaiiad  apadfyiag  that  seed  of 
the  variety  ahaU  be  aoid  by  variety  nante 
only  as  a  class  of  certified  seed,  no 
waivar  of  auch  ridits  shall  be  permitted 
by  aaaeiidiBaBt  ol  ^la  oartificata. 

M  Ite  cactifioala  ahall  be  dalivared 
or  mailed  to  tiba  < 


f»7.11M    appfcaBanoreartWcala 


(a)  Except  as  provided  in  paragraph 
(c)  of  this  sectioB,  if  die  fee  specified  in 
the  notice  of  a&aMwnoa  is  not  paid 
within  1  monA  from  the  data  of  the 
notice,  the  application  shall  be 
considered  abandoned. 

(b)  UpM  la^aat  by  tha  Office,  tiw 
owaar  shall  faahiy^  Ihe  viable  basic 
seed  sanx^  af  the  aoval  variety.  Upon 
request,  ue  sample  of  seed  which  has 
been  replaced  shall  be  returned  to  the 
owner,  otherwise  it  shall  be  destroyed. 
FaiHite  to  replenish  viable  basic  seed 
within  3  asootha  bom  the  date  of 
request  shall  result  in  the  certificate 
being  regarded  as  abandoned.  No  sooner 
than  1  year  after  the  date  of  auch 
request,  notices  of  abMidoned 
certiBcatBS  shaU  be  published  ia  the 
Official  Journal,  inchcatiBg  that  the 
variety  haa  become  open  for  use  by  the 
public  and.  if  previously  specifiad  to  be 
sold  by  variety  aame  as  "cwtified  seed 
only."  that  such  leatriction  no  longer 
applies. 

(c)  If  the  allowance  fee,  the  viable 
basic  seed  sample  or  the  fee  for  delayed 
payment  are  siuMnitted  within  9  months 
of  the  final  dua  date,  it  may  be  accepted 
by  the  roawnitsioner  as  thou^  no 
abandonment  had  occurred.  For  good 
cause,  the  Commissioner  may  extend  for 
a  reasonable  tine  the  period  for 
sahmitting  a  viaMa  baaic  aaedaample 
befeaa  dadarisig  the  caitificaiil 


Coninwaaimier  hi  wiMng.  Upon  nceipt 
of  such  notice,  the  Commissioner  shall 
publish  a  aatioe  in  the  OfBcial  Journal 
that  the  variety  has  hecoBM  open  for  use 
by  the  public,  and  if  previously 
specified  to  be  seM  by  variety  name  as 
"cartified  aaed  only,"  that  such 
restriction  no  kmger  applies. 


UMI 


M)  Acaitilca>anwy  be  voluntarily 
ahaBJOBad  by  the  applicant  or  his  or  her 
attamay  or  agant  of  taoord  or  the 
assi^iaa  af  lacoari  by  notifying  the 


I97.M5   OonWolani 

(a)  If  the  variety  is  found  by  the 
examinar  to  be  not  novel,  the 
apoiication  shall  be  denied. 

(o)  In  denying  an  application  for  want 
of  novelty,  the  exaauner  shall  cite  the 
reasons  the  application  was  denied. 
When  a  reasoa  involves  the  citation  of  . 
certain  material  which  is  complex,  the 
particular  part  of  the  material  relied  on 
shall  be  designated  as  neoly  as 
practicable.  The  pertinence  of  eadi 
reason,  if  not  obvious,  shall  be  clearly 
explained. 

KJ  if  prior  domeetic  certificates  are 
cited  n  a  reason  for  denial,  their 
numbers  and  dates  and  the  names  of  the 
owners  shafl  be  stated.  If  prior  foreign 
certificates  or  ri^s  are  cited,  as  a 
reason  far  denial,  their  nationality  or 
country,  nua^rs  and  dates,  and  the 
names  irfthe  owners  shall  be  stated,  and 
such  c^har  data  shall  be  fiimished,  as 
nay  be  neoessary  to  enable  the 
apphcant  to  identify  the  died 
certificataa  or  ri^s. 

(d)  If  printed  pubUcations  are  cited  as 
a  reason  for  denial,  the  author  (if  any), 
titie,  date,  pages  or  plates,  and  places  of 

Euhlication.  or  place  where  a  cc^y  can 
B  found  shall  be  given. 

(e)  When  a  denial  is  based  on  facts 
known  to  the  exaariner.  and  upon 
request  by  the  applicant,  the  denial 
shall  be  supported  by  the  affidavit  of  the 
axaaainer.  Such  affidavit  shall  be  subject 
to  contiadictiaa  or  explanation  by  the 
affidavits  of  the  appijcant  and  other 
persons. 

(f)  Abandoned  applications  may  not 
be  cited  as  ivasons  for  denial. 


197.106    nap4ybyappleaHl;faqaaatfor 
raconaidaration. 

(a)  After  an  adverse  action  by  the 
exaraiaer.  the  applicant  may  respond  to 
the  denial  and  may  request  a 
reconsiderati<m.  with  or  without 
amendment  of  his  or  her  appUcation. 
Any  amendment  shall  be  responsive  to 
the  reason  or  reasons  for  denial 
specified  by  the  examiner. 

(b)  To  obtain  a  reoonsidetation.  the 
applicant  shall  submit  a  request  for 
reconsideration  in  writing  and  shall 
specifically  point  out  the  alleged  errors 
in  the  examiner's  action.  The  applicant 
shall  respond  to  each  reason  cit«d  by 
the  examiner  as  the  hesis  for  the  adverse 
action.  A  reqneat  for  reconsideration  of 


a  dental  besed  on  a  fiiufty  form  or 
procedure  may  be  held  in  abeyance  by 
the  Comaussionar  until  the  questioa  of 
novelty  is  settled. 

(c)  An  applicant's  request  iior  a 
reconsideration  must  be  a  bona  fide 
attempt  to  advance  the  case  to  final 
action.  A  general  allegation  by  the 
applicant  that  certain  language  which 
he  or  she  cites  in  the  application  or 
amendment  thereto  establishes  novelty 
without  speciHcally  explaining  how  the 
language  distinguishes  the  alleged  novel 
variety  from  the  material  cited  by  the 
examiner  shall  not  be  grounds  for  a 
reconsideratiofi. 

197.107    necenaJdaration  and  flwal  actiew. 

If,  upon  retxmsideration,  the 
application  is  denied  by  the 
Commissioner,  the  applicant  shall  be 
notified  by  the  Commissioner  of  tiw 
reason  or  reasons  for  denial  in  the  same 
manner  as  after  the  first  examination. 
Any  such  denial  shall  be  final  unless 
appealed  by  the  applicant  to  the 
Secretuy  within  60  days  from  the  date 
of  denial,  in  accordance  with  ^  97.300- 
97.303.  If  the  denial  is  sustained  by  the 
Secretary  on  appeal,  the  denial  shall  be 
Rnal  subject  to  appeal  to  the  courts,  as 
provided  in  §  97.500. 

f  97.11M    Amendments  after  Unai  action. 

(a)  After  a  final  denial  by  the 
CcMiimissioneT,  amendments  to  the 
application  may  be  made  to  overcome 
the  reason  or  reasons  for  denial  The 
acceptance  or  refusal  of  any  such 
amendment  by  the  Office  and  any 
proceedings  relative  thereto  shall  not 
relieve  the  af^licant  bom  the  time  hmit 
set  for  an  appeal  or  an  abandonment  for 
failure  to  reply. 

(b)  No  amenchnent  of  the  application 
can  be  made  in  aa  appeal  prooeeding. 
After  decision  on  appeal,  afnendments 
can  only  be  made  to  carry  into  effect  a 
recommendation  under  §  97.302(b). 

Correction  oT  Errors  ia  Certificate 

i  97.1 20    Corrected  certificate— office 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  in  the  Office,  the 
Commissioner  may  issire  a  corrected 
certificate  stating  the  fact  and  nature  of 
such  mistake,  under  seal,  vrithout 
charge,  to  be  issued  to  the  owner  and 
recorded  in  the  records  at  the  Office. 


197.121 
miatake. 


Corrected  certificate— appHcanf  a 


When  a  certificate  is  incorrect  because 
of  a  mistake  by  tiie  aj^licant  of  a 
clerical  or  typographical  nature,  or  of 
minor  character,  or  in  the  description  of 
the  variety  (including,  but  not  limited 
to.  the  use  of  a  misleading  variety  name 
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or  a  name  assigned  to  a  different  variety 
of  the  same  species),  and  the  mistake  is 
found  by  the  Commissioner  to  have 
occurred  in  good  faith  and  does  not 
require  a  fuilJier  examination,  the 
Commissioner  may,  upon  payment  of 
the  required  fee  and  return  of  the 
original  certificate,  correct  the  certificate 
by  issuing  a  corrected  certificate,  in 
accordance  with  section  85  of  the  Act. 
If  the  mistake  requires  a  reexamination, 
a  correction  of  the  certificate  shall  be 
dependent  on  the  results  of  the 
reexamination. 

Reissuance  of  Certificate 

197.122    CertHiedMedonlyeiMtion. 

When  an  owner  elects  after  a 
certificate  is  issued  to  sell  the  protected 
variety  by  variety  name  only  as  a  class 
of  certified  seed,  a  new  certificate  may 
be  issued  upon  return  of  the  original 
certificate  to  the  Office  and  payment  of 
the  appropriate  fee. 

Assignments  and  Recording 

f  97.130    Recording  o(  assignments. 

(a)  Any  assignment  of  an  application 
for  a  certificate,  or  of  a  certificate  of 
plant  variety  protection,  or  of  any 
interest  in  a  variety,  or  any  license  or 
grant  and  conveyance  of  any  right  to  use 
of  the  variety,  may  be  submitted  for 
recording  in  the  Office  in  accordance 
with  section  101  of  the  Act  (7  U.S.C. 
2531). 

(b)  No  instrument  shall  be  recorded 
which  is  not  in  the  English  language  or 
which  does  not  identify  the  certificate 
or  application  to  which  it  relates. 

(c)  An  instrument  relating  to  title  of 

a  certificate  shall  identify  the  certificate 
by  number  and  date,  the  name  of  the 
owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  certificate.  An 
instrument  relating  to  title  of  an 
application  shall  identify  an  application 
by  number  and  date  of  filing,  the  name 
of  the  owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  application. 

(d)  If  an  assignment  is  executed 
concurrently  or  subsequent  to  the  filing 
of  an  application,  but  before  its  number 
and  filing  date  are  ascertained,  the 
assignment  shall  identify  the 
application  by  the  date  of  the 
application,  the  name  of  the  owner,  and 
the  name  of  the  novel  variety. 

197.131    Conditional  aaalgnments. 

Assignments  recorded  in  the  Office 
are  regarded  as  absolute  assignments  for 
Office  purposes  until  canceled  in 
writing  by  both  parties  to  the 
assignment  or  by  a  decree  of  a  court  of 
competent  jurisdiction.  The  Office  shall 
not  determine  whether  conditions 


precedent  to  the  assignment,  such  as  the 
payment  of  money,  have  been  fulfilled. 

197.132    Assignment  record*  open  to 
public  Inspection. 

(a)  Assignment  records  relating  to 
original  or  amended  certificates  shall  be 
open  to  public  inspection  and  copies  of 
any  recorded  document  may  be 
obtained  upon  payment  of  the 
prescribed  fee. 

(b)  Assignment  records  relating  to  any 
pending  or  abandoned  application  shall 
not  be  available  for  inspection  except  to 
the  extent  that  pending  applications  are 
published  as  provided  in  section  57  of 
the  Act  and  §  97.19,  or  where  necessary 
to  carry  out  the  provisions  of  any  Act  of 
Congress.  Copies  of  assignment  records 
and  information  on  pending  or 
abandoned  applications  shall  be 
obtainable  only  upon  written  authority 
of  the  applicant  or  his  or  her  assignee, 
or  attorney  or  agent  of  record,  or  where 
necessary  to  carry  out  the  provisions  of 
any  Act  of  Congress.  An  order  for  a  copy 
of  an  assignment  shall  give  the  proper 
identification  of  the  assignment. 

Marking  or  Labeling  Provisions 

197.140  After  filing. 

Upon  filing  an  application  for 
protection  of  a  novel  variety  and 
payment  of  the  prescribed  fee,  the 
owner,  or  his  or  her  designee,  may  label 
the  variety  or  containers  of  the  seed  of 
the  variety  or  plants  produced  from 
such  seed,  substantially  as  follows: 
"Unauthorized  Propagation 
Prohibited — (Unauthorized  Seed 
Muhiplication  Prohibited) — U.S.  Variety 
Protection  Applied  For." 

197.141  After  Issuance. 

Upon  issuance  of  a  certificate,  the 
owner  of  the  novel  variety,  or  his  or  her 
designee,  may  label  the  variety  or 
containers  of  the  seed  of  the  variety  or 
plants  produced  from  such  seed 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited — (Unauthorized 
Seed  Multiplication  Prohibited) — U.S. 
Protected  Variety." 

§  97.142    For  testing  or  Increase. 

An  owner  who  contemplates  filing  an 
application  and  releases  for  testing  or 
increase,  seed  of  the  variety  or  other 
sexually  reproducible  plant  material 

f)roduced  from  seed  of  the  variety,  may 
abel  such  plant  material  or  containers 
of  the  seed  or  plant  substantially  as 
follows:  "Unauthorized  Propagation 
Prohibited — For  Testing  (or  Increase) 
Only." 

§97.143    CartHiedaoMlenly. 

(a)  Upon  filing  an  application,  or 
amendment  thereto,  specifying  seed  of 


the  variety  is  to  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  the 
o%vner,  or  his  or  her  designee,  may  label 
containers  of  seed  of  the  variety 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited^U.S.  Variety 
Protection  Applied  for  Specifying  That 
Seed  of  This  Variety  Is  To  Be  Sold  By 
Variety  Name  Only  as  a  Class  of 
Certified  Seed." 

(b)  An  owner  who  has  received  a 
certificate  specifying  that  a  variety  is  to 
be  sold  by  variety  name  only,  as  a  class 
of  certified  seed,  may  label  containers  of 
the  seed  of  the  variety  substantially  as 
follows:  "Unauthorized  Propagation 
Prohibited— To  Be  Sold  By  Variety 
Name  Only  as  a  Class  of  Certified  Seed 
—U.S.  Protected  Variety." 

197.144    Additional  martdng  or  lebeilng. 

Additional  clarifying  information  thai 
is  not  false  or  misleading  may  be  used 
by  the  owner,  in  addition  to  the  above 
markings  or  labeling. 

Attorneys  and  Agents 

197.150  Right  to  be  represented. 

An  applicant  may  actively  advance  an 
application  or  may  be  represented  by  an 
attorney  or  agent  authorized  in  writing. 

197.151  Authorization. 

Only  attorneys  or  agents  specified  by 
the  applicant  shall  be  allowed  to  inspect 
papers  or  take  action  of  any  kind,  on 
behalf  of  the  applicant,  in  any  pending 
application  or  proceedings. 

S  97.1 52    Revocation  o(  authorization: 
withdrawal. 

An  authorization  of  an  attorney  or 
agent  may  be  revoked  by  an  applicant  at 
any  time,  and  an  attorney  or  agent  may 
withdraw,  upon  application  to  the 
Commissioner.  When  the  authorization 
is  so  revoked,  or  the  attorney  or  agent 
has  so  withdrawn,  the  Office  shall 
inform  the  interested  parties  and  shall 
thereafter  communicate  directly  with 
the  applicant,  or  with  such  other 
attorney  or  agent  as  the  applicant  may 
appoint.  An  assignment  will  not  of  itself 
operate  as  a  revocation  of  authorization 
previously  given,  but  the  assignee  of  the 
entire  interest  may  revoke  previous 
authorizations  and  be  represented  by  an 
attorney  or  agent  of  his  or  her  own 
selection. 

{97.153    Person*  recognized. 

Unless  sf>ecifically  authorized  as 
provided  in  §  97.151,  no  person  shall  be 
permitted  to  file  or  advance  applications 
before  the  Office  on  behalf  of  another 
person. 

197.154    Government  employe. 

Officers  and  employees  of  the  United 
States  who  are  disqualified  by  statute 
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(1«  U.S.C  203  and  205)  from  practicing 
as  attonieys  or  aganta  in  pracaedings  or 
athar  naUen  bafora  gavaounant 
departmaaU  or  aganciaa.  ihail  not  be 
alible  to  repreaaat  applicants,  except 
officers  and  ecnployeea  whose  official 
dutiea  require  the  preparation  and 
proaacutian  of  applicatitms  for 
certificataa  of  variety  protectka. 


I07.18S 

Every  documeot  filed  by  aa  attorney 
or  agent  representing  an  applicant  or 
party  to  a  proceeding  in  the  OCRce  sball 
bear  the  sigoetare  of  such  atlocney  or 
agent,  except  dociunents  %irhich  are 
required  to  be  signed  by  the  a{^>ticant 
or  party. 


I97.1M 

AMamays  and  aganta  pracHdng  before 
dM  Plant  Vwiaty  Protection  Office  shall 
noliiy  the  Office  in  writing  of  any 
rhanga  of  address.  The  Office  shall 
address  letters  to  any  person  at  the  last 
address  received. 

197.187    Prefeaalenal  conduct 

Attorneys  and  agents  appearing  before 
the  Office  shall  conform  to  the 
standards  of  ethical  and  professional 
conduct,  generally  applicable  to 
attorneys  appearing  baiora  ttaa  courts  of 
the  United  Statea. 

|f7.1St    Advenielng. 

(a)  The  use  of  advertising,  circulars, 
letters,  cards,  and  similar  material  to 
solicit  plant  variety  protection  business, 
directly  or  indirectly,  is  forbidden  as 
unprofessional  conduct,  and  any  person 
engaging  in  such  solicitation,  or 
aaaociatad  with  or  employed  by  others 
who  ao  solidt,  shall  be  refused 
recognition  to  practice  before  the  Office 
or  may  be  suspended,  excluded,  or 
disbarred  from  frirther  practice  before 
the  Office. 

(b)  The  use  of  simple  professional 
lettartiaeds,  calling  cards,  or  office  signs, 
simple  anaouncements  necessitated  by 
opening  an  office,  change  of  association, 
or  change  at  address,  distributed  to 
diants  and  friends  and  insertion  of 
listings  in  common  form  (not  display)  in 
a  classified  telephone  or  city  directory, 
and  listings  and  professional  cards  with 
biographical  data  in  standard 
professional  directories,  shall  not  be 
considered  a  violation  of  this  section. 

Feee  Md  Chargea 

I97.17S    Fees  and  chargea. 

The  following  Uses  and  charges  apply 
to  the  services  and  actions  specified 
below: 

(a)  Filing  tiia  application  and 
notiiying  the  public  of  filing— S27S 

(b)  Search  or  examination— 2.050 


(c)  Allowanoe  end  issuance  of 
certificate  and  notifying  public  of 
issuance — 275 

(d)  Revive  an  abandoned 
application — 275 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  printed  material 
(copy  per  page  of  material) — 1 

(0  Authentication  (each  page) — 1 

(g)  Correcting  or  reissxiance  of  a 
certificate— 275 

(h)  Recording  assignments  (per 
certificate/application) — 25 

(i)  Copies  of  8  X  10  photographs  in 
color — 25 

(j)  Additional  fee  for 
reconsideration — 275 

(k)  Additional  fee  for  late  pe3m)ent — 
25 

(1)  Additional  fee  for  late 
replenishment  of  seed — 25 

(m)  Appeel  to  Secretary  (refundable  if 
appeel  overturns  the  Commissioner's 
decision) — 2,600 

(n)  Field  inspections  by  a 
representative  of  the  Plant  Variety 
Protection  Office  made  at  the  request  of 
the  applicant  shall  be  reimbursable  in 
foil  (including  travel,  per  diem  or 
subsistence,  and  salary)  in  accordance 
with  Standardized  Government  Travel 
Regulations. 

(o)  Any  other  service  not  covered 
above  will  be  charged  for  at  rates 
praacribed  by  the  Commissioner,  but  in 
no  event  shall  they  exceed  $40  per 
employee-hour. 

197.176  Feea  payable  in  ecfvance. 
Fees  and  charges  shall  be  paid  at  the 

time  of  making  application  or  at  the 
time  of  submitting  a  request  for  any 
action  by  the  OfFice  for  which  a  fee  or 
charge  is  payable  and  established  in  this 
part. 

197.177  Method  of  payment 

Checks  or  money  orders  shall  be  made 
payable  to  the  Treasurer  of  the  United 
States.  Remittances  from  foreign 
countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amount  of  the 
prescribed  fee.  Money  sent  by  mail  to 
the  Office  shall  be  sent  at  the  sender's 
risk. 

197.178  Refunds. 

Money  paid  by  mistake  or  excess 
payments  shall  be  refunded,  but  a  mere 
change  of  plans  after  the  payment  of 
money,  as  when  a  party  decides  to 
withdraw  an  application  or  to  withdraw 
an  appeal,  shall  not  entitle  a  party  to  a 
refund.  However,  the  examination  or 
search  fee  shall  be  refunded  if  an 
application  is  voluntarily  abandoned 
pursuant  to  $  97.23(a)  before  a  search  or 
examinatiaa  haa  b^un.  Amounts  of  $1 


or  less  shall  not  be  refonded  unless 
specifically  demended. 

197.179    Copiee  end  certifiad  copiee. 

(a)  Upon  request,  copies  of 
applications,  certificates,  or  of  any 
records,  books,  papers,  drawings,  or 
photographs  in  the  custody  of  the  Office 
and  whifii  are  open  to  the  public,  will 
be  furnished  to  persons  entitled  thereto, 
upon  payment  of  the  prescribed  fee. 

(b)  Upon  request,  copies  will  be 
authenticated  by  imprint  of  the  seal  of 
the  Office  and  certified  by  the  official, 
authorized  by  the  CommLssioner  upon 
payment  of  the  prescribed  fee. 

Availability  of  Office  Recorda 

197.190    Whan  open  recorda  are  availabie. 
Copies  of  records,  which  are  open  to 

(he  public  and  in  the  custody  of  the 
Office,  may  be  examined  in  the  Office 
during  regular  business  hours  upon 
approval  by  the  Commissioner. 

Protest  f^rooeedinga 

197.200   Proteatatothagrantefa 

certlflcata. 

Opposition  on  the  part  of  any  person 
to  the  granting  of  a  certificate  shall  be 
permitted  while  an  application  is 
pending  and  for  a  period  not  to  exceed 
5  years  following  the  issuance  of  a 
certificate. 

%  97.201    Protest  pfoceedinga. 

(a)  Opposition  shall  be  made  by 
submitting  in  writing  a  petition  for 
protest  proceedings,  which  petition 
shall  be  supported  by  affidavits  and 
shall  show  the  reason  or  reasons  for 
opposing  the  application  or  certificate. 
The  petition  and  accompanying  papers 
shall  be  filed  in  duplicate.  If  it  appears 
to  an  examiner  that  a  variety  involved 
in  a  pending  application  or  covered  by 
a  certificate  may  not  be  or  may  not  have 
been  entitled  to  protection  under  the 
Act,  e  protest  proceeding  may  be 
permitted  by  the  Commissioner. 

(b)  One  copy  of  the  petition  and 
accompanying  papers  shall  be  served  by 
the  Office  upon  the  epplicant  or  owner, 
or  his  or  her  attorney  or  agent  of  record. 

(c)  An  answer,  by  the  applicant  or 
owner  of  the  certificate,  or  his  or  her 
assignee,  in  response  to  the  petition, 
may  be  filed  with  the  Commissioner 
within  60  daji  after  service  of  the 
petition,  upon  such  person.  If  no  answer 
is  filed  within  said  period,  the 
Commissioner  shall  decide  the  matter 
on  the  basis  of  the  allegations  set  forth 
in  the  petition. 

(d)  If  the  petition  and  answer  raise 
any  issue  of  fact  needing  proof,  the 
Commissioner  shall  afford  each  of  the 
parties  a  period  of  60  days  in  whidi  to 
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file  sworn  statements  or  affidavits  in 
suDDort  of  their  respective  positicns. 
(e)  As  soon  as  practicable  after  the 
petition  or  the  petition  and  answer  are 
filed,  or  alter  the  expiration  of  any 
period  for  filing  sworn  statements  or 
affidavits,  the  Commissioner  shall  issue 
a  decision  as  to  whether  the  protests  are 
upheld  or  denied.  The  Commissioner 
may,  following  the  protest  proceeding, 
cancel  any  certificate  issued  and  may 
grant  another  certificate  for  the  same 
novel  variety  to  a  person  who  proves  to 
the  satisfaction  of  the  Commissioner, 
that  he  or  she  is  the  breeder  or 
discoverer.  The  decision  shall  be  served 
upon  the  parties  in  the  manner  provided 
in  §97.403. 

Priority  Contest 

197.205  Definition;  wlien  declared. 

A  priority  contest  may  be  instituted 
by  the  Secretary,  on  his  or  her  own 
motion,  or  upon  the  request  of  any 
person  who  has  applied  for  protection 
on  the  same  variety,  for  which  an 
adverse  certificate  has  been  issued,  for 
the  purpose  of  determining  the  question 
of  priority  between  two  or  more  parties 
claiming  development  or  discovery  of 
the  same  novel  variety;  Provided, 
however.  That  any  person  shall  have 
forfeited  his  or  her  right  to  assert 
priority  when  an  adverse  certificate  has 
been  issued,  if  he  or  she  fails  to  make 
a  request  for  the  institution  of  a  priority 
contest  within  1  year  of  the  publication 
in  the  Official  Journal  of  issuance  of  the 
adverse  certificate  bv  the  Secretary,  or  if 
he  or  she  fails  to  make  the  request 
within  the  period  for  taking  action  after 
refusal  of  the  application  on  the  basis  of 
the  adverse  certificate. 

197.206  Preparation  for  priority  eontaat 
iMtween  applicants. 

(a)  Before  a  priority  contest  will  be 
handled  by  the  Office,  an  examiner 
must  determine  that  the  same  novel 
variety  is  involved  in  separate 
applications  filed  by  two  or  more  parties 
and  apparently  certifiable  to  each  of  the 
parties,  subject  to  the  determination  of 
the  question  of  priority. 

(bj  The  fact  that  a  certificate  has  been 
issued  will  not  prevmit  a  priority 
contest. 

197.207  Prepanrtion  of  priority  papers  and 
daclaratlon  of  priority  contest 

(a)  When  a  priority  question  is  found 
to  exist,  the  examiner  shall  forward  the 
pertinent  files  to  the  Commissioner, 
together  with  a  written  statement 
showing  the  reason  for  the  contest. 

(b)  The  Commissioner  shall  institute 
and  declare  the  priority  contest  by 
forwarding  a  notice  to  each  of  the 
applicants  involved.  Each  notice  shall 


include  the  name  and  residence  of  each 
of  the  other  applicants  or  those  of  his  or 
her  attorney  or  agent,  if  any,  and  of  any 
assignee,  and  will  identify  the 
apphcation  of  each  opposing  party  by 
number  and  filing  date,  or  in  the  case  of 
a  certificate,  by  the  number  and  date  of 
the  certificate.  The  notice  shall  specify 
the  basis  of  the  priority  contest.  The 
notice  shall  specify  a  time,  not  to  exceed 
2  months,  for  filing  preliminary 
statements. 

(c)  When  a  notice  is  returned  to  the 
Office  undelivered,  or  when  one  of  the 
parties  resides  abroad  and  his  or  her 
agent  in  the  United  States  is  unknown, 
notice  may  be  given  once  by  publication 
in  the  Official  Journal. 

f  97.206    Burden  of  proof. 

The  parties  to  a  priority  contest  will 
be  presumed  to  have  developed  their 
varieties  in  the  chronologicai  order  of 
the  filing  dates  of  their  applications  for 
certificates  involved  in  the  priority 
contest,  and  the  burden  of  proof  will 
rest  upon  the  party  who  last  filed  an 
application. 

197.200    Preliminary  statament  on  novel 
variaty  devalopad  in  the  Unltsd  States. 

(a)  Each  party  to  the  priority  contest 
is  required  to  file  on  or  before  a  date 
fixed  by  the  Office,  a  concise 
preliminary  statement  giving  the  facts 
and  dates  relating  to  the  development  of 
his  or  her  alleged  novel  variety.  The 
preliminary  statement  must  be  signed 
by  the  owner;  Provided,  however.  That 
in  appropriate  circumstances,  as  when 
the  owner  is  dead  or  legally 
incapacitated,  or  a  showing  is  made  of 
inability  to  obtain  a  statement  from  the 
owner,  the  prehminary  statement  may 
be  made  by  the  assignee  or  by  someone 
authorized  or  entitled  to  make  the 
statement,  having  knowledge  of  the 
facts. 

(b)  Preliminary  statements  shall  be 
filed  with  the  Office  in  duplicate.  A 
copy  shall  be  forwarded  to  each 
opposing  party  by  the  Office  as  soon  as 
practicable  after  both  parties  have  filed 
their  statements  within  the  requisite 
period. 

(c)  In  filing  a  preliminary  statement 
each  party  must  show  the  following 
information: 

(1)  The  date  upon  which  the  first 
determination  of  the  novel  variety  was 
made. 

(2)  The  date  upon  which  the  first 
written  description  of  the  novel  variety 
was  made.  If  a  written  description  of  the 
novel  variety  has  not  been  made  prior 
to  the  filing  date  of  the  apphcation.  it 
mu.st  be  so  stated. 

(3)  The  date  of  the  first  act  or  acts 
susceptible  of  proof  (other  than  making 


a  written  description  or  disclosing  the 
novel  variety  to  another  person),  which, 
if  proven,  would  establish 
determination  of  the  novel  variety,  and 
a  brief  description  of  such  act  or  acts.  If 
there  have  been  no  such  acts,  it  must  be 
so  stated. 

(4)  The  date  of  the  actual  production 
of  the  novel  variety.  If  the  novel  variety 
had  not  been  actually  produced  before 
the  filing  date  of  the  application,  it  must 
be  so  stated. 

(d)  When  an  allegation  as  to  the  first 
written  description  (paragraph  (c)(2)  of 
this  section)  is  made,  a  copy  of  such 
written  description  shall  be  attached  to 
the  statement. 

(e)  If  a  party  intends  to  rely  on  a  prior 
application,  domestic  or  foreign,  the 
preliminary  statement  shall  clearly 
identify  such  prior  application.  Copies 
of  the  cited  application  and  related 
documents  yrill  be  served  by  the  Office, 
upon  all  interested  parties  to  the 
contest.  In  the  case  of  an  application 
filed  in  a  foreign  country,  English 
translations  shall  be  served  to  all 
interested  parties  by  the  party  relying  on 
the  application  filed  in  the  foreign 
countiy. 

197.210  Preliminary  slateiiMnt  en  novsl 
variety  devalopad  in  a  foreign  country. 

When  the  novel  variety  was 
developed  in  a  foreign  country,  the 
preliminary  statement  must  show  (a)  the 
information  specified  in  §  97.209  (c) 
through  (e)  and  (b)  whether,  and  if  so, 
when  and  under  what  circumstances  the 
novel  variety  was  introduced  into  the 
United  States  by  or  on  behalf  of  the 
party. 

597.211  Statements  sealed  before  filing. 

The  preliminary  statement  shall  be 
submitted  in  a  sealed  envelope  bearing 
the  name  of  the  party  filing  it  and  the 
number  and  title  of  the  priority  contest 
as  shown  on  the  notice  issued  by  the 
Office.  The  envelope  should  be  enclosed 
in  an  outer  mailing  envelope  marked 
"To  Be  Opened  Only  by  the 
Commissioner." 

f  97.212    Correction  of  a  sUtament  on 
motion. 

In  case  of  material  error  arising 
through  inadvertence  or  mistake,  a 
preliminary  statement  may  be  corrected 
upon  a  satisfactory  showing  to  the 
Commissioner  that  the  correction  is  of 
material  significance.  Correction  of  the 
statement  must  be  made  as  soon  as 
practicable  after  the  discovery  of  the 
error. 

197.213    Failure  to  file  statemsnts. 

If  any  party  to  a  priority  contest  tails 
to  file  a  preliminaiy  statement,  he  or  aiM 
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ahall  be  Testricted  to  his  or  her  eaiiieet 
effective  filing  date. 


%9fjn4    Aceeee  to  preliminary  •tatament*. 

The  preliminary  statements  shall  be 
open  to  the  inspection  of  any  party  after 
the  date  set  for  the  filing  of  preliminary 
statements  (§  97.207(b)).  but  shall  not  be 
open  to  inspection  prior  to  that  time. 

|t7^5    Oiaeelution  at  th«  requaat  of  the 


If  during  a  priority  contest, 
information  is  submitted  or  found 
which,  in  the  opinion  of  the 
Commissioner,  may  render  the  variety 
ineligible  for  a  ccr<ific8te,  the  priority 
contest  may  be  suspended  by  the 
Commissioner  and  referred  to  an 
examiner  for  consideration  of  the 
matter.  The  parties  \will  be  notified  of 
the  reason  for  the  suspension. 
Arguments  of  the  parties  regarding  the 
suspension  will  be  considered,  if  filed 
within  60  days  of  the  notification.  The 
suspension  will  then  be  continued, 
modified,  or  dismissed,  in  accordance 
with  the  determination  by  the 
Commissioner. 

|07,31C   Coneeeaion;  abandonment 

(a)  An  applicant  or  a  certificate  holder 
involved  in  a  priority  contest  may.  at 
any  time,  file  a  written  concession  of 
priority,  or  abandonment  of  the 
certificate,  signed  by  him  or  her.  Upon 
the  filing  of  such  an  instrument  by  any 
party,  the  decision  shall  be  rendered 
against  the  interested  party  by  the 
Commissioner. 

(b)  A  concession  of  priority  may  not 
be  made  by  an  assignee  of  a  part 
interest. 

f  •7.217    AflMavHaandexMblla. 

Affidavits  and  exhibits,  including 
official  records  and  any  special  matter 
contained  in  a  printed  publication, 
pertinent  to  the  issue  involved  in  the 
contest,  may  be  introduced  as  evidence 
in  a  priority  contest  by  any  party  to  the 
coiitest.  In  the  case  of  official  records 
and  printed  publications,  the  party 
introducing  the  evidence  shall  specify 
the  record  or  the  printed  publication, 
the  page  or  pages  to  be  usisd,  indicate 
generally  its  relevancy,  and  submit  to 
the  Commissioner  the  record  or 
authenticated  copy,  or  the  printed 
publication,  or  a  copy.  Copies  of 
affidavits  and  exhibits,  including  any 
record  or  pubUcation,  shall  be  served  by 
the  Commissioner  on  each  of  the  other 
interested  parties. 


UMI 


|»7.21t    Manareoonelderedin 
MtanMninQ  e  prior  lly. 

In  determining  priority,  the 
Commissioner  will  consider  only 
priority  of  development  based  on  the 


evidence  submitted.  Questions  of 
novelty  generally  will  not  be  considered 
in  the  decision  on  priority.  The 
Commissioner  may  refer  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  to  the  Board  for  an  advisory 
decision. 

i  97.21 9    Racommondation  by  tho 
Comml««ion«r. 

The  Commissioner  may,  either  before 
or  concurrently  with  a  decision  on  the 
question  of  priority,  but  independently 
of  such  decision,  direct  the  attention  of 
the  examiner  to  any  matter  not  relating 
to  priority  which  may  come  to  the 
Commissioner's  attention,  and  which  in 
his  or  her  opinion  establishes  the  fact 
that  there  has  been  an  irregularity  which 
amounts  to  a  bar  to  the  granting  of  a 
certificate  to  either  of  the  parties.  The 
Commissioner  may  suspend  the  priority 
contest  and  remand  the  case  to  the 
examiner  for  further  consideration  of 
the  matters,  to  which  attention  has  been 
directed. 

f  97.220    Dacislon  by  ttto  Commlsaioner. 

(a)  When  a  priority  contest  is 
concluded  on  the  basis  of  preliminary 
statements,  or  proposed  findings  of  fact, 
conclusions  and  notice  of  priority  shall 
be  issued  by  the  Commissioner  to  the 
interested  parties,  giving  them  a 
specified  period,  not  less  than  30  days, 
to  show  cause  why  such  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  should  not  be  made  final. 
Any  response  made  during  the  specified 
period  will  be  considered  by  the 
Commissioner.  Additional  affidavits  or 
exhibits  will  not  be  considered,  unless 
accompanied  by  a  showing  of  good 
cause  acceptable  to  the  Commissioner. 
Thereafter,  final  findings  of  fact, 
conclusions,  and  notice  of  priority  shall 
be  issued  by  the  Commissioner. 

(b)  The  decision  shall  be  entered  by 
the  Commissioner  against  a  party  whose 
preliminary  statement  alleges  a  date  of 
determination  later  than  the  filing  date 
of  the  other  party's  application. 

1 97^1    Status  of  claima  of  defeated 
applicant 

Whenever  a  final  notice  of  priority 
has  been  issued  by  the  Commissioner  in 
a  priority  proceeding,  and  the  time  limit 
for  an  appeal  horn  such  decision  has 
expired,  the  claim  or  claims  constituting 
the  issue  of  the  priority  stand  finally 
disposed  of  without  further  action  by 
the  Commissioner. 

197.222    Second  priority  contest 

A  second  priority  contest  between  the 
same  parties  shall  not  be  entertained  by 
the  Commissioner  for  the  same  novel 
variety. 


Appeal  to  the  Secretary 

197.300    Petition  to  the  Socretary. 

(a)  Petition  may  be  made  to  the 
Secretary  fi'om  any  final  action  of  the 
Commissioner  denying  an  application 
or  refusing  to  allow  a  certificate  to  be 
issued,  or  from  any  adverse  decision  of 
the  Commissioner  made  under 

§§  97.18(c).  97.107,  g7.201(e),  and 
97.220. 

(b)  Any  such  petition  shall  contain  a 
statement  of  the  facts  involved  and  the 
point  or  points  to  be  reviewed,  and  the 
actions  requested. 

(c)  A  petition  to  the  Secretary  shall  be 
filed  in  duplicate  and  accompanied  by 
the  prescribed  fee  (see  $97,175). 

(d)  Upon  request,  an  opportunity  to 
present  data,  views,  and  arguments 
orally,  in  an  informal  manner  or  in  a 
formal  hearing,  shall  be  given  to 
interested  persons.  If  a  formal  hearing  is 
requested,  the  proceeding  shall  be 
conducted  in  accordance  with  §§  50.28 
and  50.30  through  50.33  (§§50.28,  50.30 
through  50.33  ofthis  chapter)  of  the 
rules  of  practice  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621,efseq.). 

(e)  Except  as  otherwise  provided  in 
the  rules  in  this  part,  any  such  petition 
not  filed  within  60  days  firam  the  action 
complained  of  shall  be  dismissed  as 
untimely. 

f  97.301    Commiaaioner's  anawer. 

(a)  The  Commissioner  may,  within 
such  time  as  may  be  directed  by  the 
Secretary,  furnish  a  written  statement  to 
the  Secretary  in  answer  to  the 
appellant's  petition,  including  such 
explanation  of  the  reasons  for  the  action 
as  may  be  necessary  and  supplying  a 
copy  to  the  appellant. 

(b)  Within  20  days  from  the  date  of 
such  answer,  the  appellant  may  file  a 
reply  statement  directed  only  to  such 
new  points  of  argument  as  may  be 
raised  in  the  Commissioner's  answer. 

197.302  Decision  by  the  Secretary. 

(a)  The  Secretary,  after  receiving  the 
advice  of  the  Board,  may  affirm  or 
reverse  the  decision  of  the 
Commissioner,  in  whole  or  in  part. 

(b)  Should  the  decision  of  the 
Secretary  include  an  explicit  statement 
that  a  certificate  be  allowed,  based  on  an 
amended  application,  the  applicant 
shall  have  the  right  to  amend  his  or  her 
application  in  conformity  with  such 
statement  and  such  decision  shall  be 
binding  on  the  Commissioner. 

197.303  Action  following  the  decision, 
(a)  Copies  of  the  decision  of  the 

Secretary  shall  be  served  upon  the 
appellant  and  the  Commissioner  in  the 
manner  provided  in  §97.403. 
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(b)  When  an  appeal  petition  Is 
dismissed,  or  when  the  time  for  appeal 
to  the  courts  pursuant  to  the  Act  has 
expired  and  no  such  appeal  or  dvil 
action  has  been  filed,  proceedings  in  the 
appeal  shall  be  considered  terminated 
as  of  the  dismissal  or  expiration  date, 
except  in  those  cases  in  which  the 
natiue  of  the  dedsipn  requires  further 
action  by  the  Commissioner.  If  the 
decision  of  the  Secretary  is  appealed  or 
a  dvil  action  has  been  filed  pursuant  to 
sections  71,  72,  or  73  of  the  Act,  the 
dedsion  of  the  Secretary  will  be  stayed 
pending  the  outcome  of  the  court  appeal 
or  dvil  action. 

General  Procedoras  in  Priority,  Protest, 
or  Appeal  Proceedings 

107.400  Exlenaloneeflime. 
Upon  a  shoMring  of  good  cause, 

extensions  of  time  not  otherwise 
provided  for  may  be  granted  by  the 
Commissioner  or,  if  an  appeal  has  been 
filed  by  the  Secretary  for  taking  any 
action  required  in  any  priority,  protest, 
or  appeal  proceeding. 

197.401  Wecellineoua  provislona. 
(a)  Petitions  for  reconsideration  or 

modification  of  the  decision  of  the 
Commissioner  in  priority  or  protest 
proceedings  shall  be  filed  within  20 
daj»  after  the  date  of  the  dedsion. 

(o)  The  Commissioner  may  consider 
on  petition  any  matter  involving  abuse 
of  discretion  in  the  exercise  of  an 
examiner's  authority,  or  such  other 
matters  as  may  be  deemed  proper  to 
consider.  Any  such  petition,  if  not  filed 
within  20  days  from  the  dedsion 
complained  of,  may  be  dismissed  as 
untimely. 

197.402  tarviee  of  papers. 

(a)  Every  paper  required  to  be  served 
on  opposing  parties  and  filed  in  the 
Office  in  any  priority,  protest,  or  appeal 
proceeding,  must  be  served  by  the 
Secretary  in  the  manner  provided  in 
§97.403. 

(b)  The  requirement  in  certain 
sections  that  a  spedfied  paper  shall  be 
served  includes  a  requirement  that  all 
related  supporting  papers  shall  also  be 
served.  Proof  of  such  service  upon  other 

Earties  to  the  proceeding  must  be  made 
sfore  the  supporting  papers  will  be 
considered  by  the  Commissioner  or 
Secretary. 

197.403  Mannar  of  aarvloa. 

Service  of  any  paper  under  this  part 
must  be  on  the  attorney  or  agent  of  the 
party  if  there  be  such,  or  on  the  party 
if  there  is  no  attorney  or  agent,  and  may 
be  made  in  any  of  the  following  ways: 

(a)  By  mailing  a  copy  of  the  paper  to 
the  person  served  by  certified  mail,  with 


the  date  of  the  return  receipt  controlling 
the  date  of  service; 

(b)  By  leaving  a  copy  at  the  usual 
place  of  business  of  tne  person  served 
with  someone  in  his  or  her  employ; 

(c)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a 
copy  at  his  dr  her  home  writh  a  membw 
of  the  family  over  14  years  of  age  and 
of  discretion;  and 

(d)  Whuiever  it  shall  be  found  by  the 
Commissioner  or  Secretary  that  none  of 
the  above  modes  of  serving  the  paper  is 
practicable,  service  may  be  by  notice, 
published  once  in  the  Office  Journal. 

Review  of  Decisions  by  Court 

197.500    Appeal  to  U.8.Coiir1a. 

Any  applicant  dissatisfied  with  the 
dedsion  of  the  Secretary  on  appeal  may 
appeal  to  the  U.S.  Court  of  Customs  and 
Patent  Appeals  or  the  U.S.  Coiuls  of 
Appeals,  or  institute  a  dvil  action  in  the 
U.S.  District  Court  as  set  forth  in 
sections  71,  72,  and  73  of  the  Act  In 
such  cases,  the  appellant  or  plaintiff 
shall  give  notice  to  the  Secretary,  state 
the  reasons  for  appeal  or  dvil  action, 
and  obtain  a  certified  copy  of  the  record. 
The  certified  copy  of  the  record  shall  be 
forwarded  to  the  Court  by  the  Plant 
Variety  Protection  Office  on  order  of, 
and  at  the  expense  of  the  appellant  or 
plaintiff. 

Cease  and  Desist  Proceedings 

197.600    Rulea  of  practiea. 

Any  proceedings  instituted  under 
section  128  of  the  Ad  for  folse  marking 
shall  be  conduded  in  accordance  with 
§§  202.10  through  202.29  of  this  chapter 
(rules  of  practice  under  the  Federal  Seed 
Ad)  (7  U.S.C  1551  et  sea.),  except  that 
all  references  in  those  rules  and 
regulations  to  "Examiner"  shall  be 
construed  to  be  an  Administrative  Law 
Judge,  U.S.  Department  of  Agriculture, 
and  not  an  "Examiner"  as  defined  in  the 
regulations  under  the  Plant  Variety 
Protection  Ad. 

Public  Use  Declaration 

197.700    Public  Interest  in  wide  usage. 

(a)  If  the  Secretary  has  reason  to 
believe  that  a  proteded  variety  should 
be  declared  open  to  use  by  the  public 
in  accordance  with  section  44  of  the 
Ad,  the  Secretary  shall  give  the  owner 
of  the  variety  appropriate  notice  and  an 
opportimity  to  present  views  orally  or  in 
writing,  with  regard  to  the  necessity  for 
such  action  to  be  taken  in  the  public 
interest. 

(b)  Upon  the  expiration  of  the  period 
for  the  presentation  of  views  by  tne 
owner,  as  provided  in  paragraph  (a)  of 
this  section,  the  Secretary  wall  refer  the 
matter  to  the  Plant  Variety  Protedion 


Board  for  advice,  mcluding  advice  on 
any  limitations  or  rate  of  remuneration. 

(c)  Upon  receiving  the  advice  of  the 
Plant  Variety  Protection  Board,  the 
Secretary  shall  advise  the  owner  of  the 
variety,  the  members  of  the  Plant 
Variety  Protection  Board,  and  the 
public,  by  issxiance  of  a  press  release,  of 
any  dedsion  based  on  the  provisions  of 
sedion  44  of  the  Act  to  declare  a  variety 
open  to  use  by  the  public.  Any  dedsion 
not  to  declare  a  variety  open  to  use  by 
the  public  will  be  transmitted  only  to 
the  owner  of  the  variety  and  the 
members  of  the  Plant  Variety  Protection 
Board. 

Publication 

S97.800    Put)ileMlon  of  public  variety 
deacriptions. 

Voluntary  submissions  of  varietal 
descriptions  of  "pubUc  varieties"  on 
forms  obtainable  from  the  Office  will  be 
accepted  for  publication  in  the  Offidal 
Journal.  Such  publication  shall  not 
constitute  recognition  that  the  variety  is, 
in  fact,  novel. 

PART  98— MEALS.  READY-TO-EAT 
(MRE'a),  MEATS,  AND  MEAT 
PRODUCTS 

Subpart  A-MKFi,  Meati,  and  Rdated  Meat 
Food  Product* 

2wC. 

98.1  General. 

98.2  Definitions. 

98.3  Analyses  perfbmied  and  locations  of 
laboratories. 

98.4  Analytical  methods. 

98.5  Fees  and  charges. 

Subpart  B— USDA  Cartificatton  of 
Laboratoriaa  for  tha  Tatting  of 
Trichinae  In  Horsemaat 

98.100  General. 

98.101  Definitions. 
98.102-98.600    (Reserved]. 

Authority:  Agricultural  Marketing  Act  of 
1946,  sees.  203,  205,  as  amended;  60  Stat 
1087, 1090.  as  amended  (7  U.S.C  1622  and 
1624). 

Subpart  A— MRE'a,  MaaU,  and  Ralatad 
Meat  Food  Producta 

198.1  General. 

Analytical  services  of  meat  and  meat 
food  products  are  performed  for  fat, 
moisture,  salt,  protein,  and  other 
content  specifications. 

198.2  Definitiona. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwi«e,  the 
following  terms  will  be  construed  to 
mean: 
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Lard  (Edible).  The  fat  rendered  from 
clean  and  sound  edible  tissues  from 
swine. 

Meals.  Ready-To-Bat  (MRE).  Meals. 
Ready-To-Eat  are  complete  portions  of 
one  meal  for  one  military  person  and  are 
prooBMed  and  f>ackaged  to  destroy  or 
retard  the  growth  of  spoilage-type 
microorganisms  in  order  to  extend 
product  shelf  life  for  7  years. 
Composition  analyses  for  MRE's  are 
covered  by  the  reimbursable  agreement 
in  the  Memorandums  of  Understanding 
(MOD'S)  between  AMS.  USDA  and  the 
Defense  Personnel  Support  Center, 
Department  of  Defense  (DOD).  These 
DOD.  Defense  Personnel  Support  Center 
(DPSC)  contracts  state  certain  military 
specifications  for  an  acceptable  one 
meal  serving,  retorted  pouched  or  lft-24 
serving  hermetically-sealed  tray  packed 
meat,  or  meal  product  regarding 
satisfactory  analyses  for  fat,  salt, 
protein,  moisture  content,  added 
stabilizer  ingredient,  and  sometimes 
microbiological  composition.  MRE's  are 
for  use  by  the  DOD,  DPSC  as  a 
component  of  operational  food  rations, 
and  as  an  item  of  general  issue  by  the 
military. 

Meat.  This  includes  the  edible  part  of 
the  muscle  of  any  cattle,  sheep,  swine, 
or  goats,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  and 
which  is  intended  for  human  food,  with 
or  without  the  accompanying  and 
overlying  fat,  and  the  portions  of  bone, 
skin,  tendon,  nerve,  and  blood  vessels 
which  normally  accompany  the  muscle 
tissue,  and  which  are  not  separated  from 
it  in  the  process  of  dressing.  It  does  not 
include  the  muscle  found  in  the  lips, 
snout,  or  ears.  This  term,  as  applied  to 
products  of  equines,  shall  have  a 
meaning  comparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle, 
sheep,  swine,  and  goats. 

Meat  food  product.  Any  article 
capable  for  use  as  human  food  (other 
than  meat,  prepared  meat,  or  a  meat  by- 
product), which  is  derived  or  prepared 
wholly  or  in  substantial  part  from  meat 
or  other  portion  of  the  carcass  of  any 
cattle,  sheep,  swine,  or  goats.  An  article 
exempted  from  definition  as  a  meat  food 
product  by  the  Administrator,  such  as 
an  organotherapeutic  substance,  meat 


juice,  meat  extract,  and  the  like,  which 
is  used  only  for  medicinal  purposes  and 
is  advertised  solely  to  the  medical 
profession  is  not  included. 

Ready-to-eat.  The  term  means 
consumers  are  likely  to  apply  little  or  no 
additional  heat  to  the  fully-cooked  and 
the  fully-prepared  food  product  before 
consumption. 

Specifications.  Descriptions  with 
respect  to  the  class,  grade,  other  quality, 
quantity  or  condition  of  products. 
approved  by  the  Administrator,  and 
available  for  use  by  the  industry 
regardless  of  the  origin  of  the 
descriptions. 

Tallow  (Edible).  The  hard  fat  derived 
from  USDA  inspected  and  passed  cattle, 
sheep,  or  goats. 

Titer.  The  measure  of  the  hardness  or 
softness  of  the  tested  material  as 
determined  by  the  solidincation  point  of 
fatty  acids  and  expressed  in  degrees 
centigrade  (°C). 

f  98.3    Analyses  performed  and  location* 
of  laboratoriM. 

(a)  Tables  1  through  4  list  the  special 
laboratory  analyses  rendered  by  the 
Science  Division  as  a  result  of  an 
agreement  with  the  Livestock  and  Seed 
Division.  The  payment  for  such 
laboratory  services  rendered  at  the 
request  of  an  individual  or  third  party 
served  shall  be  reimbursed  pursuant  to 
the  terms  as  speciTied  in  the  cooperative 
agreement. 

Table  i.— Schedule  A^4ALYSIS 


Sam- 

Identity 

Analyses 

ples 
tested 

Schedule  BC  (Beef 

Fat,  sail  .... 

1 

Chunks,  Canned). 

Schedule  BJ  (Beet 

Fat 

1 

«Mth  Natural  Juices, 

Canned). 

Schedule  CS  (Canned 

Fat 

3 

Meattiall  Stew). 

Schedule  GP  (Frozen 
Ground  PorV). 

Fat 

4 

Schedule  PJ  (Portt 

Fat 

1 

Witt)  Natural  Juices. 

Canned). 

Schedule  RB  (Beef  for 

Fat 

4 

Reprocessing). 

Schedule  RG  (Beef 

Fat 

4 

Roasts  and  Ground 

BeeO- 

TABLE  1.— Schedule  Analysis— 
Continued 


Identity 

Analyses 

Sam- 
ples 
tested 

Schedule  SB  (Slab  or 

Sliced  Bacon). 
Schedule  WS  (Beef  or 

Wafer  Steaks). 

Moisture. 
Fat 

1 
1 

Table  2.— Microbiological 
Analysis 


Type  of  analysis 

Number  of  sam- 
ples tested 

Psychrotrophtc  Bacterial 
Plate  Count 

1 

Table  3.— Nonschedule  Analysis 


ktontity 


Fed  Specification  PP- 
B-2120B  (Ground 
Beef  Products). 

Fed  Specification  PP- 
B-61 J  (Sliced 
Bacon). 

Fed  Specification  PP- 
L-800E  (Luncheon 
Meat,  Canr^ed). 

Ground  Beef  or 
Ground  Pork. 

Ground  Beef  or 
Ground  Pork. 

Pork  Sausage 

Pork  Sausage 

Pork  Sausage 

MU-P~44131A  (Pork 
Steaks.  Flaked, 
Fonned,  Breaded). 

Milwaukee  Public 
Schools  (Breaded/ 
Unbreaded  Meat). 

ChiH  Con  Came  With- 
out Beans. 

A-A-20047-e 

A-A-20136  

A-A-20148 

Mil-B-44133  (GL) 

Mil-B-44158A 

Mil-C-44253  

Ma-H-44159B  (GL)  .. 
PP-F-02154  (Amiy 
GL). 


Analyses 


Fat 


Fat,  salt, 
moisture. 

Fat.  salt  ... 


Fal 

Fat 

Fat.  sail .... 
Fat.  mois- 
ture. 

Fal 

Fat 

Fal 

Fat 

Fal.  protein 

9ail 

Fat.  salt .... 

Fat,  salt .... 

Water  ac- 
tivity. 

Fat.  salt .... 

Fat.  sail  .... 

Fal,  salt, 
moisture. 


Sam- 
ples 
tested 


4 

1 

4 
4 

4- 
4 


3 
3 
3 
3 
6 

3 
1 
1 


UMI 


Table  4.— Lard  and  Tallow  Analysis 


Type  of  analysts 


Fat  Antfysis  Committee  (FAC)  Cotor 

Free  Fatty  Ackls „.. 

Insoiubie  Impuritias 

Moistura  and  Votaiiie  Matter 


Number  of  sanv 
ples  tested 
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Table  4.— Laro  and  Tallow  Atialysis— Continued 

Type  of  analysis 

Numbar  o<  sam- 
pl«s  tested 

SpacMic  Gravity 

4106 

Tllar  Tast  

1 

UnsivonMabIa  Mataftal 

1 

(b)  Maats,  such  as  ground  beef  or 
ground  pork,  meat  food  products,  and 
MRE's,  not  covered  by  an  agreement 
with  Livestock  and  Seed  Division,  are 
analyzed  for  fat.  moisture,  salt,  sulfur 
dioxide,  nitrites,  sulfites,  ascorbates, 
citric  acid,  protein,  standard  plate 
counts,  and  coliform  counts,  among 
other  analyses.  These  food  product    - 
analyses  are  performed  at  any  one  of  the 
Science  Division  (SD)  field  laboratories 
as  follows: 

(1)  USDA,  AMS,  Science  Division, 
Midwestern  Laboratory,  3570  North 
Avondale  Avenue,  Chicago,  IL  60618. 

(2)  USDA,  AMS.  SD  Aflatoxin 
Laboratory.  107  South  4th  Street, 
Madill,  OK  73446. 

(3)  USDA,  AMS,  SD,  Eastern  Laboratory, 
645  Cox  Road,  Gastonia,  NC  28054. 

196.4  Analytical  mathoda. 

(a)  The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  analyses  of  meat,  meat  food 
products  and  MRE's  are  listed  as 
follows: 

(1)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  Va 
22201-3301. 

(2)  U.S.  Army  Individual  Protection 
Directorate's  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

(b)  Additional  analytical  methods  for 
these  foods  will  be  used,  from  time  to 
time,  as  approved  by  the  Director. 

196.5  Faaa  and  ehargaa. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  meat,  meat  food 
products,  and  MRE's,  not  covered  by  an 
agreement  with  Livestock  and  Seed 
Division,  is  specified  in  the  schedules  of 
charges  in  paragraph  (a)  of  §  91.37  of 
this  subchapter. 

(b)  The  laboratory  analyses  of  meat, 
meat  food  products,  and  MRE's,  not 
covered  by  a  cooperative  agreement, 
shall  result  in  an  additional  fee,  found 
in  Table  7  of  §  91.37  of  this  subchapter, 
for  sample  preparation  or  grinding. 

(c)  The  charge  for  any  requested 
laboratory  analysis  of  meat,  meat  food 


Eroducts.  and  MRE's  not  listed  shall  be 
Bsed  on  the  standard  hourly  rate 
specified  in  §91.37,  paragraph  (b). 

Subpart  B— USDA  Certification  of 
Laboratories  for  the  Testing  of 
Trichinae  in  Horsemeat 

196.100  Qanarsl. 

A  laboratory  that  has  met  the 
requirements  for  certification  specified 
in  this  subpart  shall  receive  an  AMS 
Science  Division  certificate  to  approve 
its  analysis  for  Trichinella  spiralis  in 
horsemeat.  Certification  would  be 
granted  to  a  qualified  analyst  or  a 
laboratory  based  on  having  the  proper 
training,  facilities,  and  equipment.  This 
AMS  laboratory  certification  program 
will  enable  horsemeat  exporters  to 
comply  with  trichinae  testing 
requirements  of  the  European 
Community. 

196.101  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

European  Community.  The  European 
Community  (EC)  consists  of  the  initial 
12  European  countries  and  the  updated 
and  expanded  membership  of  nations. 
The  original  EC  members  are  Belgium, 
Britain,  Denmark,  France,  Germany, 
Greece,  Ireland,  Italy.  Luxembourg, 
Netherlands,  Portugal  and  Spain. 

Horsemeat.  That  U.S.  inspected  and 
passed  clean,  wholesome  muscle  tissue 
of  horses,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  with 
or  without  the  accompanying  and 
overlying  fat  and  the  portions  of  sinews, 
nerves,  and  blood  vessels,  which 
normally  accompany  the  muscle  tissue 
and  which  are  not  separated  from  it  in 
the  process  of  dressing. 

Trichinae.  Round  worms  or 
nematodes  of  the  genus  Trichinella, 
which  live  as  parasites  in  man,  horses, 
rats,  and  other  animals. 

Trichinella  spiralis.  A  small  parasitic 
nematode  worm  which  lives  in  the  flesh 
of  various  animals,  including  the  horse. 
When  such  infected  meat  is 


inadequately  cooked  and  eaten  by  man, 
the  live  worm  multiplies  within  the 
body  and  the  larvae  burrow  their  way 
into  the  muscles,  causing  a  disease 
referred  to  as  trichinosis. 

if  96.102-96.600    [RMarved] 

PART  99— STATISTICAL  SCIENCE 
PROGRAM 

Sw. 

99.1  Connral.  (Reservedl 

99.2  Dermitions.  |Res«rved| 

99.3  {^orations  for  statistical  science 
services. 

99.4-99.999    |Res«rved| 

Authority:  Agricultural  Marlicting  Act  of 
1946.  sees.  203.  205.  60  Stat.  1087.  1090,  us 
amended.  (7  U.S.C.  1622.  1624);  104  Stat. 
3562-3565  (7  U.S.C  138.  138(a).  138(b). 
138(c).  138(d).  138(c).  138(f).  138(g).  138(h). 
138(i)). 

f99.1    Ganw^al.  [Raaarvad] 

199.2  Oafinitions.  [Resarvad] 

1 99.3  Locatiorw  for  statistical  acianca 
aarvicaa. 

The  Science  Division  (SD)  statistical 
science  services  are  performed  at  any 
one  of  the  offices  as  follows: 

(a)  USDA.  AMS,  Science  Division, 
Statistical  Branch.  Kansas  City 
Technical  Center.  10383  No. 
Executive  Hills  Blvd.,  Kansas  City, 
MO  64153. 

(b)  USDA,  AMS.  SD,  Statistical  Branch, 
0611  So.  Agriculture  Bldg.,  14th  & 
Independence  Ave..  SW.,  Washington, 
DC  20250. 

K  99.4-99.999    [Reawved] 

PART  100— NATIONAL  LABORATORY 
ACCREDITATION  PROGRAIM 

Sec 

100.1  General.  (Reservedl 

100.2  Definitions.  (Reservedl 

100.3  I^ocation  of  administrative  ofnce. 
100.4-100.999    [Reservedl 

Authority:  Agricultural  Marketing  Act  of 
1946,  sees.  203.  205  60  Stat.  1087. 1090.  as 
amended,  (7  U.S.C.  1622. 1624);  104  Stat. 
3562-3565  (7  U.S.C.  138.  138(a).  13B(b). 
138(c).  138(d).  138(e).  138(0.  138(g).  138(h). 
138(i)). 
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1100.1    GMMraL  [RMwed] 

I100J    IMInWon*.  [RM«rv*d] 

f  100.3    Location  efadminMrathwoMo^ 
The  Science  Division  (SD)  office  that 
administers  the  National  Laboratory 
Accreditation  Program  is  located  as 
follows:  USDA.  MAS,  Science  Division. 
Office  of  Chief,  Technical  Services 
Branch.  3521  South  Agriculture  Bldg., 
14lh  k  Independence  Ave.,  SW., 
Washington.  DC  20250. 

Ii100.4-10a999    pie— rvedl 

PART  lOI-PESnClOE  DATA 
PROGRAM 

I 

101.1  General.  [Reserved] 

101.2  Definitions.  [Reservedl 

101.3  Locations  of  administrative  offices. 
101.4-101.999    (Reservedl 

AadMrity:  7  U.S.C  1622. 1624. 

1101.1    QaneraL  [RMerved] 
f  101.2    PeWnWone.  [R— rvdl 

flOIJ    LoceHom of mlinhiUmtliw  oWe— ■ 

The  Science  Division  (SD)  offices  that 
administer  the  Pesticide  Data  Program 
are  located  as  follows: 
(a)  USDA.  AMS,  Science  Division,  8700 

Centreville  Rd..  suite  200.  Manassas. 

Virginia  22110 
Cb)  USDA,  AMS,  Science  Divisjion. 

Office  of  Director,  3507  Sa  | 

Agriculture  Bldg..  14th  k 

Independence  Ave..  SW..  Washington. 

DC  20250 


H  101.4-101.999    (Reeerved] 

PARTS  102  THROUGH  109 
[RESERVED] 

PART  110-RECORDKEEPlNG  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTinED  APPUCATORS;  SURVEYS 
AND  REPORTS 

Sw. 

110.1  Scope.  (Reserved] 

110.2  Definitions  (Reserved] 

110.3  Records,  reteDtion.  and  access  to 
records.  (Reserved] 

1 10.4  Demonstration  of  compliance. 
(Reserved) 

110.5  Availability  of  records  to  fiKiUlala 
medical  treatment.  (Reserved] 

110.6  Federal  cooperation  with  States. 
(Reserved) 

110.7  Penalties.  [Reserved] 

110.8  Rules  of  practice.  [Reserved] 

110.9  Locations  of  administrative  offices. 
Authority:  7  U.S.C  136i-l:  7  U.S.C.  1624. 


1110.1  Scope.  [Reserved). 

1110.2  DefinHlone.  [Reeerved] 

fllOJ    Recorda.  retention,  and  access  to 
recorde.  [Reeerved] 

|1ia4    Demonetretion  of  compliance. 
[Reeerved] 

fllOJ    Availability  of  records  to  facUitate 
madical  traebnant  [Reeerved] 


Iliac    Federal  cooperation  with  Statee. 
[Reeerved] 

fliar    Peneltiee.  [Reeerved] 
I110J    Ruleaof  practice.  [Reserved] 
I110J    LeceHoneofedminiatrathMelRoee. 
The  Science  Division  (SD)  offices  that 
administer  the  Recordkeeping  Program 
are  located  as  follows: 

(a)  USDA,  AMS,  Science  Division.  8700 
Centreville  Rd..  suite  200.  Manassas. 
Virginia  22110 

(b)  USDA.  AMS,  Science  Division, 
Office  of  Director,  3507  So. 
Agriculture  Bldg.,  14th  k 
Independence  Ave.,  SW..  Washington. 
DC  20250 

PARTS  111  THROUGH  150 
[RESERVED] 

Dated:  )uly  16, 1993. 
Eugene  Braoalool. 

Assistant  Secretary, 

Harketing  and  Inspection  Services. 

(FR  Doc.  93-18212  Filed  8-6-93;  8:45  am] 
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Action  at  Active  Uranium  and  Thorium 
Processing  Sites;  Proposed  Ruie 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  765 


Relmbureement  for  Costa  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Proceaaing  Sitae  j 

AGENCY:  Office  of  Envinmmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Energy, 
Office  of  Environmental  Restoration  and 
Waste  Management,  is  proposing  to 
amend  its  regulations  by  adding  a  new 
pro'vision  governing  reimbursement  for 
certain  costs  of  deconteraination, 
decommissioning,  raclamalion,  and 
other  remedial  action  incurred  by 
licensees  at  active  uranium  or  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
Title  X  of  the  Energy  Policy  Act  of  1992 
requires  the  Department  of  Energy  to 
promulgate  regulations  implementing 
the  requirements  of  Title  X  and 
establishing  procedures  for  eligible 
applicants  to  submit  claims  for,  and 
receive,  such  reimbursements. 
DATES:  Comments  must  be  submitted  on 
or  before  September  23, 1993.  The 
Department  of  Energy  has  scheduled  a 
public  hearing  in  Denver,  Colorado, 
beginning  at  9:30  a.m.  on  September  14. 
1993. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn-Denvbr 
International  Airport,  15300  East  40th 
Avenue,  Denver,  Colorado  80239  (303/ 
371-9494).  Requests  to  speak  at  the 
public  hearing  and  comments  on  today's 
proposal  should  be  addressed  to  Mr. 
David  Mathes,  Ofnce  of  Environmental 
Restoration  and  Waste  Management, 
Southwestern  Area  Programs,  U.S. 
Department  of  Energy,  EM-45/Trevion 
n  Building.  Washington,  DC  2058S- 
000;i.  All  comments  received  vmU  be 
available  for  public  rev  iew  in  the 
Department  of  Energy  Freedom  of 
Inffjmation  Reading  Room,  lOOQ 
Independence  Avenue,  SW„        ] 
Wasiiington,  DC,  from  9.30  a.m.  lo  4:30 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INrOPMATiON  CONTACT: 
David  Mathes,  Office  of  Environmental 
Restoration  aiid  Waste  Management 
(EM-45),  U.S.  Department  of  Energy, 
(301)  903-7223. 
SUt>PLEM£NTARY  INFORMATION: 
L  Istroduction  and  Backgraund 

A.  StaUilory  Authority  i 

B.  Background  I 
1.  Overview  of  Uranium  Processing 

Activity  Licensed  Uader  the  Atomic 
Eneigy  Actofl954 


2.  Overview  of  Uranium  Mill  Tailings 
Radiation  Control  Act 

3.  LegUlatiw  Background 
D.  Analysis  oi  Major  Issues 

A.  Determination  of  Reimbunable  G>9ts 

B.  Eligible  Licensees,  Sites,  and  Quantities 
of  1  ailings 

C  Verincation  of  Adequacy  of  Remedial 
Action 

D.  Inflation  Index  Detenninatioo 

E.  Additional  Reimbursement  at  Acdve 
Uranium  Processing  Sites 

F.  Reimbursement  of  Costs  at  the  Active 
Thorium  Processing  Site 

in.  Section-By  Section  Analysis 

A.  Subpart  A — Goneral 
l.S  765.1     Purpose 

2.  %  765.2    Scope  and  Applicability 

3.  S  765.3    Definitions 

B.  Subpart  B — Reimbursement  Critaria 

1.  S  765.10    Eligibility  fnr  Reimburaemant 

2.  $  765.11    Reimbursable  Costs 

3.  $  765.12    Inflation  Index  Adjustmant 
Procedures 

C.  Subpart  C — Procedures  for  Filing  and 
Processing  Ruimbursement  Requests 

1.  S  765.20    Reimbursement  Requett  Filing 
Procedures 

2.  $  765.21     Processing  Reimbursement 
Requests 

3.  S  765.22    Appeals  Procedures 

4.  §  765.23    Annual  Report 

0.  Subpart  D — Additional  Reimbursement 
Procedures 

1.  5  765.30    Reimbursemtnt  of  Costs 
Incurred  ic  Accordance  with  Plan  for 
Subsequent  Remedial  Action 

2.  S  765.31     Placement  of  Funds  in  Escrow 
for  Subsequent  Remedial  Action 

3.  §  765.32    Reimbursement  of  Excess 
Funds 

IV.  Opportunity  for  Public  Comment 

V.  Review  Under  Executive  Order  12291 

VI.  Review  Under  the  Regulatory  Flexibility 

Act 
Vn.  Review  Under  the  Paperwork  Reduction 

Act 
VUI.  Review  Under  the  National 

Environmental  Policy  Act 
IX.  Review  Under  Exe<-utive  Order  12612 
X  Review  Under  Executive  Order  12778 

I.  Introduction  and  Background 

A.  Statutory  Authority 

Title  X  of  the  Energy  Policy  Act  of 
1992  (Pub.  L.  102-486,  tlie  Act),  enacted 
on  October  24, 1992,  requires  the 
Department  of  Energy  to  reimburse 
certain  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination, 
decommissioning,  raclamotion,  and 
other  remedial  action  ("remedial  action 
costs")  at  active  tiianium  or  thorium 
processing  sites,  which  also  includes 
vicii.ity  properties.  Consistent  with 
section  1002  of  the  Act  (42  U.S.C. 
2296a-l)  the  Department  has  issued  this 
proposed  rule  to  implement  the 
requirements  of  Title  X  and  establish 
procedures  for  eligible  applicants  to 
submit  claims  for.  and  receive, 
reimbursement. 

Title  X  provides  that,  with  certain 
exceptions,  remedial  action  costs  at 


active  uranium  or  thorium  processing 
sites  shall  be  borne  by  persons  licensed 
under  section  62  or  81  of  the  Atomic 
Energy  Act  of  1954.  Title  X  requires  the 
Depanment  of  Energy,  however,  to 
reimburse  each  licensee  that  owns  an 
active  processing  site  for  such  portion  of 
these  costs  as  are  determined  by  the 
Department  to  be  attributable  to 
byproduct  material  generated  as  an 
incident  of  sales  to  the  United  States 
and  either  (a)  inrujred  by  such  licensee 
not  later  than  December  31,  2002;  or  (b) 

E laced  in  escrow  and  incurred  by  the 
censee  in  accordance  with  a  plan  for 
subsequent  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  approved  by  the 
Department. 

In  order  to  be  reimbursable,  such 
costs  must  be  for  work  that  is  necessary 
to  comply  with  applicable  requirements 
of  the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (42  U.S.C.  7901  et 
seq.)  or,  where  appropriate,  with 
requirements  established  by  a  State  that 
is  a  party  to  a  discontinuance  agreement 
under  section  274  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2021) 
("Agreement  State").  In  addition,  claims 
for  reimbursement  of  remedial  action 
costs  must  be  supported  by  reasonable 
documentation  as  determin:;)d  by  the 
Department  of  Energy. 

Section  1001(b)(2)  of  Title  X  [42 
U.S.C.  2296a(b)(2)l  Umits  the  amount  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  mill  tailings  site  to 
an  amount  not  to  exceed  $5.50 
muliiplied  by  the  dry  short  tons  of 
byproduct  material  located  at  the  site  on 
October  24, 1992.  and  generated  as  an 
incident  of  sales  to  the  United  States. 
Total  r«imbursemetit,  in  the  aggres^ate. 
for  work  perfomied  at  active  urani\im 
sites  shdU  not  exceed  £^70  million. 
Total  reimbursement  lor  work 
performed  at  Uie  active  thorium  site 
shall  not  exceed  $40  million,  and  is 
limited  to  costs  incurred  for  offsite 
disposal.  These  aggregate  ceilings  and 
the  $5.50  per  dry  short  ten  limit  on 
reimbursement  to  jndividuai  uranium 
site  licensees  shall  be  subject  to  annual 
adjustment  for  inflation  based  upon  an 
inflation  index  chosen  by  the 
Department  of  Energy. 

B.  Bar.kgtXfund 

1.  Overview  of  Uranium  Processing 
Activity  Licensed  Under  the  Atomic 
Energy  Act  of  1954 

The  U.S.  Army's  M.mhatlan 
Engineering  District,  from  1942  to  1946. 
and  later  the  Atomic  Energy 
Commission  (AEC),  from  1947  through 
1970,  entered  several  contracts  for  the 
purchase  of  uranium  concentrate  to 
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support  ihe  Nation's  defense  programs. 
Initially,  four  mills  provided  uranium 
for  the  Army,  primarily  tfaraugh 
reprocessing  radium  and  vanadium  mill 
tailings.  Eventually  a  total  of  34 
commercially  operated  mills  produced 
uranium  concentrate  for  sale  to  the 
United  States  Government. 

These  uraniiun  procurement  contracts 
were  for  the  purchase  of  an  agreed-upon 
quantity  of  uranium  concentrate. 
Contract  specifications  addressed 
physical  characteristics,  grade,  and 
impurities  but  did  not  include 
provisions  for  mill  decommissioning, 
stabilization  of  tailii^  piles,  or  long- 
term  manag^nent  of  the  milling-process 
wastes,  known  as  tailings.  When  these 
contracts  were  executed,  the  potential 
hazards  of  tailings  were  not  fully 
recognized.  Over  the  ensuing  decades, 
however,  potential  radiological  and 
chemical  hazards  associated  with 
uranium  and  thorium  mill  tailings  were 
identified  and  standards  and 
requirements  were  developed  for  the 
control  and  management  of  tailings. 

The  first  remedial  action  program 
related  to  uranium  mill  tailings  was 
authorized  by  Pub.  L  92-314  on  June 
16, 1972.  This  program  provided  for 
remedial  action  for  properties 
contaminated  in  the  vicinity  of  Grand 
Junction,  Colorado.  Because  there  were 
no  restrictions  on  access  to 
approximately  4.4  million  cubic  yards 
of  tailings  at  Grand  Junction,  building 
contractors  and  individuals  used  an 
estimated  300,000  tons  of  tailings  as 
construction  or  fill  material  before  the 
practice  was  stopped  in  1966.  Pub.  L. 
92-314  provided  financial  assistance  to 
the  State  of  Colorado  to  limit  radiation 
exposure  resulting  from  the  use  of 
uranium  mill  tailings  for  construction 
pujrposes. 

Between  1975  and  1979,  the 
Department  of  Energy  and  the  Energy 
Research  and  Development 
Administration,  successor  agencies  to 
the  A£C,  completed  studies  of  luanium 
mill  sites  that  had  produced  uranium 
concentrate  for  the  AEC,  had 
subsequently  ceased  operations,  and 
were  considered  inactive.  These  studies 
determined  that  iiranium  mill  tailings 
located  at  these  inactive  uranium 
milling  sites  posed  potentially 
significant  health  hazards  to  the  public 
and  that  a  program  should  be  developed 
to  ensure  proper  stabilization  or 
disposal  of  these  tailings,  in  order  to 
prevent  or  minimiw  radon  diffusion 
into  the  environment  and  other  related 
hazards. 


2.  Overview  of  Uranium  Mill  Tailings 
Radiation  Control  Act 

In  November  1978,  as  a  resuh  of  these 
studies.  Congress  enacted  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (UMTRCA).  UMTRCA  authorires 
the  Department  of  Energy  to  undertake 
remedial  action  at  "inactive"  sites  and 
at  vicinity  properties  contaminated  with 
bjrproduct  material  generated  at  a  site. 
Inactive  uranium  milUng  sites  are  those 
that  were  no  longer  Ucensed  under  the 
Atomic  Eneigy  Act  on  January  1, 1978, 
and  where  all  at  substantially  all  of  the 
uranium  concentrate  was  produced  for 
the  Federal  Government.  The 
Department  conducts  remedial  action  in 
coordination  with  affected  States  and 
Indian  tribes  \mder  cooperative 
agreements.  Remedial  action  costs  are 
apportioned,  on  a  90  percent  to  10 
percent  ratio,  between  the  Federal 
Government  and  the  affected  State, 
respectively.  Remedial  action  costs  at 
sites  on  Indian  lands  are  paid  in  full  by 
the  Federal  Government. 

In  addition.  UMTRCA  established  a 
program  authorizing  the  Nuclear 
Regulatory  Commission  (NRC)  to* 
regulate  mill  taiUngs  generated  during 
processing  operations  at  "active" 
processing  sites  (i.e.,  sites  with  active 
licenses  under  the  Atomic  Energy  Act 
on  or  after  January  1, 1978)  to  ensure 
sound  management  of  tailings 
throughout  the  production,  reclamation, 
and  disposal  phases. 

3.  Legislative  Background 

UMTRCA  did  not  provide  for 
pajrmmt  of  remedial  action  costs 
incurred  at  active  uranium  processing 
sites  containing  piles  of  commingled 
tailings  generated  under  Federal 
contract  and  for  commercial  entities. 
Two  reports  prepared  subsequently  for 
Congress,  by  the  Department  of  Energy 
in  January  1979i  and  by  the  General 
Accounting  Office  in  February  1979,« 
concluded  that  Federal  assistance 
should  be  provided  to  licensees  at  these 
sites  to  address  the  cost  of  remediating 
mill  tailings  that  were  generated  under 
contracts  with  the  United  States     • 
Government. 

Congress  directed  the  Department  of 
Energy,  through  section  213  of  Public 
Law  96-540,  to  develop  a  plan  for 
establishing  a  cooperative  program  to 
provide  Federal  assistance  in  the 


>  "Antwan  to  Quwtiont  on  Comminglad  Tailing* 
at  Cumntly  Opatating  Unaiuoi  On  Procassing 
Mill*  That  Praducad  Uraniuia  Uodar  Atomic 
Eneigy  CaQuniMtaa  Coatracts"  (DapartmaiM  of 
Energy,  |anuaiy  29. 1979). 

a  "ClaaBing  Up  CwMiii^lad  Umniuai  Mill 
Tailiags:  !•  F«danil  AaaUtaooa  Maraawry"  (Gananl 
AccountH^Offioa,  £ka>-?B-29.  U.i.  Da^mtatmt  of 
Caaunaro.  PabnMfjrS.  lari). 


Btslalizstian  and  managemeot  of 
commin^ed  uraninm  mill  tailings 
generated  as  an  tiuadent  of  sales  to  the 
United  States  Government.  Tba 
Dapartnwnt  was  directed  to  identify, 
among  other  diingt,  the  amount  of 
tailings  generated  under  Federal 
cantract  at  each  active  site.  This 
determination  was  to  be  used  to 
calculate  the  peroentage  of  such  tailings 
in  relation  to  total  tailings  at  eadi  site, 
and  the  conespanding  share  of  Federal 
assistance  appropriate  to  meet  the  costs 
of  stabilizing  and  managing  tailings  as 
required  by  Federal  law. 

title  X  of  the  Energy  Policy  Act  of 
1992  establishes  the  authority  and 
framework  (at  providing  this  Federal 
assistance.  The  Department  of  Energy  is 
required  to  issue  regulations  governing 
reimbursement  to  licensees  at  active 
uranium  and  thorium  processing  sites 
for  certain  costs  of  remedial  action.  This 
proposed  rule  presents  the  requiiemeats 
and  {Hticedines  under  which  the 
Department  eriil  implement  this 
reimbursement  program. 

n.  Analysis  of  Major  Issues 

A.  Determination  of  Reimbarsable  Costs 

Section  1001(b)(1)  of  the  Act  (42 
U.S.C.  2296a(b)(l))  euthoriaes  the 
Departmmt  of  Energy  to  determine  the 
portion  of  remedial  action  costs, 
incurred  at  each  active  processing  site 
before  December  31,  2002,  or  in 
accordanoe  with  a  plan  for  subsequent 
remedial  action  approved  by  the 
Department,  that  are  attributable  to 
byproduct  material  generated  as  an 
incident  of  sales  to  the  United  States. 
Reimbursement  may  <Hily  be  made  tat 
such  portion  of  the  remedial  action 
costs  inclined  at  eadi  site  and 
supfKMled  by  adequate  documentation. 

At  most  active  processing  sites, 
b)rproduct  material  attributable  to  the 
United  States  is  commingled  with 
byproduct  material  generated  for 
commercial  or  private  parties.  These 
commingled  tailings  are  often 
consoUdated  at  each  site  in  a  single,  or 
a  few,  tailings  pile  or  piles.  Since 
byproduct  material  generated  as  a  result 
of  sales  to  the  United  States  usually  was 
produced  (Riar  to  that  generated  as  a 
result  of  sales  to  private  parties,  such 
Government-related  b)rpToduct  material 
is  often  at  the  bottom  of  the  pile, 
covered  by  layers  of  bj'product  material 
subsequently  generated  as  an  incid«it  of 
sales  to  private  parties. 

Plans  for  remedial  action  required 
pursuant  to  UMTRCA  or  Agreement 
State  requirements  usually  address 
remediation  and  stabilization  of  tiie 
entire  tailings  pile.  In  addition,  these 
plans  usually  leqiuirB  that  tailings  be 
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stabilized  in  place,  rather  than  Bsoved  or 
disposed  of  elsewhere.  As  a  result,  it 
often  may  be  impossible  to  attribute 
■pacific  costs  of  remedial  action  to 
specific  byproduct  material  in  a  tailings 
pile.  Instead,  many  remedial  action 
costs  may  only  be  attributable  to  the 
entire  tailings  pile,  not  discreet  portions 
that  can  be  idmtified  as  commercial  at 
Federal-related  tailings.  In  addition,  it 
often  may  be  impossible  to  attribute 
specific  costs  of  remedial  action  to  a 
precise  quantity,  in  tons,  of  byproduct 
material. 

1.  Maximum  Reimbursement  Amount 

Since  costs  of  remedial  action 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  the 
United  States  gensrally  cannot  be 
segregated  specifically  fit>m  costs 
attributable  to  other  byproduct  material 
at  the  site,  the  Department  of  Energy 
shall  provide  reimbursement  only  for 
that  percentage  of  the  costs  incurred  for 
remedial  action,  and  approved  by  the 
Department,  that  corresponds  to  the 
percentage  of  total  tailings  that  were 
generated  as  an  incident  of  sales  to  the 
United  SUtes.  | 

The  proposed  rule  provides  that 
remedial  action  costs  may  only  be 
attributable  to  the  United  States,  as 
specified  by  Title  X,  in  direct  proportion 
to  the  percentage,  by  weight  measured 
in  dry  short  tons,  of  all  tailings  at  the 
site  that  is  comprised  of  Federal-related 
tailings,  as  that  term  is  defined  in  the 
prop<Med  rule.  Accordingly,  the 
proposed  rule  utilizes  this  pwoentage, 
defined  as  the  Federal  reimbursement 
ratio,  to  determine  a  maximum 
reimbursement  amount  to  whidi  a 
licensee  at  each  processing  site  may  be 
eligible.  The  maximum  reimbursement 
amount  for  each  site  will  be  based  on 
the  site's  total  approved  cost  of  remedial 
action  multiplied  by  the  Federal 
reimbursement  ratio. 

As  required  by  section  1001(b)(1)  of 
the  Act  (42  U.S.C  2296a(b)(l)].  the  total 
approved  cost  of  remedial  action  will  be 
for  costs  of  "decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action"  as  defined  by 
section  1004(3)  of  the  Act  (42  U.S.C 
2296a-3(3)].  Such  costs  (referred  to 
throughout  this  proposed  rule  as 
"remedial  action  costs")  must  be  for 
work  performed  which  is  necessary  to 
comply  with  applicable  UMTRCA,  or 
Agreement  State,  requirements.  These 
requirements  are  incorporated  in  a  site's 
ledamation  plan,  or  other  written 
authorization  conferred  by  NRC  at  an 
Agreement  State.  Furthermore,  such 
costs  must  be  supported  by  reasonable 
documentation  and  be  approved  by  the 


Department  as  specified  in  today's 
proposed  rule. 

Fat  example,  if  the  total  approved 
remedial  actim  cost  at  a  site  equals  $40 
million,  and  25  percent  of  the  site's  total 
tailings  are  Federal-related,  then  the 
maximum  reimbursement  amount  to 
which  the  licensee  could  be  eligible 
would  be  $40  million  multiplied  by  the 
Federal  reimbursement  ratio  (i.e..  0.25), 
or  $10  million. 

One  factor  may  further  limit  the 
maximum  reimbursement  amount  at 
each  uranium  processing  site.  As 
required  by  section  1001(b)(2)(A)  of  the 
Act  |42  U.S.C  2296a(b)(2)(A)l.  the 
reimbursement  ceiling  for  each  eligible 
uranium  processing  site  may  not  exceed 
$5.50,  as  increased  for  inflation, 
multiplied  by  the  number  of  dry  short 
tons  of  tailings  present  at  the  site  on 
October  24. 1992,  that  were  generated  as 
an  incident  of  sales  to  the  United 
Statea.'  For  example,  in  the  hypothetical 
case  above,  if  the  site  had  only  1  million 
tone  of  Federal-related  tailings,  the 
reimbursement  ceiling  required  by  the 
Act  would  be  $5.50  multiplied  by  1 
millioB  tons,  or  $5.5  million,  instead  of 
$10  million.  The  Department  of  Energy 
requests  public  comments  on  this 
methodology  for  determining  the 
Federal  reimbursement  ratio  and  invites 
comments  on  other  methodologies 
which  may  also  be  appropriate. 

2.  Reimbursement  Process 

Today's  proposed  rule  establishes  a 
two-phase  reimbursement  process.  The 
first  phase  consists  of  any 
reimbursement  to  a  licensee  made  prior 
to  the  Department  of  Energy's  approval 
of  a  plan  submitted  by  that  licensee  for 
subsequent  remedial  action  as 
authorized  by  section  1001(bHl)(B)(u)  of 
the  Act  (42  U.S.C  2296a(b)(l)(B)(u)]. 
The  second  phase  consists  of  all 
reimbursements  made  subsequent  to 
approval  of,  and  in  accordance  with, 
such  a  plan. 

la)  phase  One.  Reimbursement  made 
to  a  licensee  in  response  to  each  claim 
for  reimbursement  submitted  in  phase 
one  would  be  limited  to  the  total 
approved  cost  of  remedial  action 
multiplied  by  the  Federal 
reimbursement  ratio  up  to  $5.50  per  dry 
short  ton,  as  adjusted  for  inflation.  In 


'The  SS.SO  p«  dry  *boi1  ton  cmling  oa 
Indivichial  lita  raimburMOMnU  atlablished  by 
Mction  l00l(bN2NA)  of  ih*  Act  U  applicabU  only 
to  work  at  uranium  prooMslng  ailM.  Sactioa 
1001(bX2XC)  of  tha  Ad  MU  a  calling  of  $40,000,000 
for  raimbunamant  of  cotU  (or  work  al  tba  aligibla 
thorium  procaasing  tita.  Accordingly,  tha  liraniaa 
of  tha  aligibta  thorium  procauing  aita  shall  ba 
raimbursad  for  raatadial  action  cocli  otharwiaa 
atigibia  in  acoordanoa  with  tha  rai|uiramant«  of  tha 
Act  and  thia  rula.  in  an  amount  not  to  axcaad 
$40,000^0.  aa  adfualad  (or  infUHon. 


other  words,  the  Department  of  Energy 
would  provide  reimbursement  only  for 
that  portion  of  the  costs  incurred  for 
remedial  action,  and  approved  by  the 
Department,  that  is  derived  by 
multiplying  total  approved  costs  by  the 
percentage  of  Federal-related  tailings. 
For  example,  if  30  percent  of  the  total 
tailings  present  at  tne  site  on  October 
24, 1992,  is  Federal-related,  then  30 
percent  of  the  remedial  action  costs 
claimed,  which  are  supported  by 
adequate  documentation  and  approved 
by  the  Department,  would  be 
reimbursed  up  to  an  inflation-adiusted 
ceiling  of  $5.50  per  dry  short  ton  of 
Federal-related  tailings. 

(b)  Phase  Two.  The  second  phase  of 
the  reimbursement  process  would  begin 
in  2003.  Claims  for  reimbursement 
during  the  second  phase  may  be 
submitted  only  after  the  licensee's  plan 
for  subsequent  remedial  action  has  been 
approved  by  the  Department  of  Energy. 
Fimds  for  the  reimbursement  of 

E rejected  costs  of  remedial  action  would 
B  placed  in  an  escrow  account  by  the 
Department,  as  specified  by  Subpart  D 
of  this  proposed  rule.  The  proposed  rule 
requires  a  licensee  to  prepare  and 
submit  for  approval  a  plan  for 
subsequent  remedial  action  at  any  time 
after  January  1,  2000,  but  not  later  than 
December  31,  2002. 

The  Department  of  Energy  would  use 
the  site's  reclamation  plan  approved  by 
NRC  or  an  Agreement  State  as  the  basis 
of  such  plan  for  subsequent  remedial 
action.  'The  plan  for  subsequent 
remedial  action  would  adopt  all  of  the 
remaining  requirements  concerning 
remedial  action  at  the  site  contained  in 
the  site's  approved  reclamation  plan.  In 
addition,  the  plan  for  subsequent 
remedial  action  would  include  a  total 
cost  of  remedial  action,  broken  down 
into  actual  costs  incurred  and  approved 
to  date,  and  anticipated  future  costs. 
Actual  costs  would  include  all  those 
costs  for  which  a  claim  for 
reimbursement  had  been  reviewed, 
approved,  and  paid  by  the  Department. 
Anticipated  costs  would  include  the 
estimated  costs  of  work  remaining  to  be 
completed  as  required  by  the  site's 
reclamation  plan  or  other  applicable 
requirements  established  by  NRC  or  the 
Agreement  State.  All  necessary 
supporting  documentation  would  be 
incorporated  into  the  plan. 

Actual  costs  and  anticipated  costs 
would  be  combined  to  determine  the 
total  cost  of  remedial  action  at  the  site. 
This  total  cost  would  be  multiplied  by 
the  Federal  reimbursement  ratio.  The 
result  of  this  equation  would  be  the 
site's  maximum  reimbursement 
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amount-*  Ths  Department  of  Eamgy 
would  authorizs  fiuds,  not  to  excsad 
such  ">»'«"""■"»  rrinifriirawunt  amount 
minus  any  nimbunemant  previouslv 
paid  by  the  Department,  to  oe  placed  in 
an  escrow  account  as  needed  for  future 
reimbursement  of  remedial  action  costs 
incuned  in  accordance  with  the  plan  for 
subsequent  remedial  action.  Costs 
incurred  in  accnrdanre  with  such  plan 
would  be  eligible  for  reimbursement 
from  the  funds  placed  in  escrow  until 
such  time  as  such  ftmds  have  bem 
expended,  in  accordance  with  the 
provisions  of  Subpart  D  of  this  ruk.  In 
particular,  such  costs  must  be  tor  work 
approved  by  NRC  or  an  Agreement 
State,  supported  by  adequate 
documentation,  and  approved  by  the 
Department  As  in  phase  one. 
reimbursement  made  to  a  licensee  in 
response  to  each  daim  for 
reimbursement  submitted  in  phase  two 
would  be  limited  to  the  total  approved 
cost  of  remedial  action  muhipued  by 
the  Federal  raimbursaraent  ratio. 

Because  of  the  uncertainties  involved 
in  predicting  the  factual  circiunstanoes 
which  may  exist  during  phase  two.  the 
Department  of  Energy  may  need  to  issue 
additional  regulations  at  an  appropriate 
time  to  govern  reimbumements  made 
during  this  phase. 

B.  EUgMe  Uceaaees,  Sites,  and 
Quantities  of  TaHings 

As  discussed  elsewhere  in  this 

})reamble,  a  uranium  or  thorium 
icensee'  at  active  uranium  or  thorium 
processing  sites  ^  is  eligible  for 


«Sudi  iiMxImiiBi  raiinbuiMmMit  amount  skall 
not  exceed  95.50  par  dry  sfaoit  ton,  or  otfaar  CBiliag 
eitablialwd  by  fte  DapeitMeM  of  Eneinr « 
neceMMy  to  ooaiily  with  tlw  SZTS  MiUiaa 
cumilatiM  ceUiBg  OB  luuiuoiniinbuiMaMiiti, 
multiplied  by  Ote  diy  short  tons  of  Fedaral-rekled 
tailings. 

)  "Licensee"  is  deSaed  by  aectian  1001  of  the  Act 
as  apww  liriMiiid  und»eeotio«  sa  of  «l  of  the 
Atomic  Enefgy  Act  of  1SM(42  VS.C  tOtl,  till) 
for  any  activity .  .  .  ttUch  results  or  hM  NMiUsd 
in  the  production  of  byproduct  nulsriaL" 

*"An  active  uiatiuin  or  thorium  procauing  site" 
U  daliMd  by  eeoliea  loe«<l)  of  the  Act  as: 

(1)  eny  —BJuei  or  thori—  prnneesing  site, 
including  «he  mifl.  confirtug  tqrptoduct  miimM 
for  which  a  license  (ismed  by  ttiit  Nuclear 
Regulatory  Commission  or  its  predecessor  agency 
under  the  Ataoric  Eaarggr  Act  of  1954,  nr  by  a  State 
as  permitted  under  sacti<a  Z74  flf  such  Act  (42 
U.S.C.  2021)]  far  Ifae  BaodMcUoB  at  such  aite  of  any 
uranium  or  therium  derived  from  on 

(i)  Was  in  effact  on  January  1. 1978: 

(ii)  was  issued  or  renewed  after  January  1, 197B; 

or 
(ill)  iar  «*kh  «  vpUcMSoB  for  rsoewal  or 

isawaMe  was  paoding  oa,  or  aflar  January  1, 197a; 

and 

(2)  Anv  odiar  real  property  or  improvamaot  on 
such  real  pioparty  that  is  detennined  by  fte 


nimbunement  of  costs  of  nrasdial 
octioa'  attnbutsbla  to  byproduct 
matoiial  geaerated  as  an  inddsBt  of 
sales  to  tim  United  Stalat. 

"Hia  Department  ofEneigy  has  reason 
to  beUflfve  tiiat  each  tif  &a  following 
sites  may  qualify  as  an  active  uranium 
or  thorium  processing  site,  as  defined 
imder  section  1004  of  ths  Act  (42  U.S.C. 
2296a-3),  and  tiiat  persons  license  to 
conduct  activities  whidi  result  or  have 
resulted  in  the  productfon  of  byproduct 
material  at  these  sites  may  qualify  for 
reimbursement.  In  addition,  the 
Department  has  determined  that  the 
following  quantities  of  uranium  tailings 
generated  as  an  incident  of  sales  to  the 
United  States  and  total  uranium  tailinga, 
were  present  at  each  site  on  October  24. 
1992,  the  dale  of  anArtmant  of  the  Act 
The  data  from  which  these  quantities 
are  derived  were  first  developed  for  the 
report  entitled  "Commingled  Ucanium- 
Taili^gs  Study.  Volume  IL  Technical 
Report,"  (Department  ofEneigy,  June 
30, 1982).  These  data  were  reviewed, 
and  in  soma  instances  updated,  in  an 
Qctobw  1992  Department  report  entitled 
"Intagrated  Data  Base  for  1992:  US. 
Spent  Fuel  and  Sadioactive  Waste 
Inventoriee.  Proiectums.  and 
Characteristics."*  lliese  r^nrts  are 
available  from  the  Department  of  Energy 
Freedom  (d  Infonnaticm  Reading  Room 
indjoated  in  the  "MXmESSes"  aection  of 
this  notice.  Data  on  estimated  thorium 
tailings  have  not  been  confirmed  azul 
thsrefoca  are  not  yet  available  ior 
publication. 


Ti«ngs(mHons 
of  dry  short 

tons) 

Federal- 
rsialed 

ToM 

Licensee/active  mniuni 
site: 

American  (Oudaar  Cor- 
poration, Gas  Mils 
Mm  Site,  (Gas  Hilis 
Station,  WY)  _ 

2.081 

8.837 
5J946 

5.8 

Atlantic  ffichfieW  Com- 
pany, Btuewater  Mil 
Site,  (Gfants,  NM) 

Adas  Coiporaion,  Moab 
tm  Site.  (Moafc,  UT) . 

23.9 
10.6 

DepsMaam  «f  BMgy  or  by  •  SMe  aa  1 
■ndar  aecliae  ZM  of  te  AloBk  iDaiiy  Act  of  1954 
(42U.S.Ca021)tob« 
(1)  h  the  vidoiqr  of  such  siln:  aad 


(ii)  contamiBated  with  residnel  bypiodnct 
material. 

T  "Gnats  of  wsdlal  teOom''  laani  cosu  iucnned 
by  a  licensee  lo  peifcrm  deoauUmiaaliaa, 
'*TfiTVt''"*"*'*"g.  reclamation,  and  otliar  remedial 
action,  «diidi  are  necessary  to  parlorm  such  ectioa 
and  are  supported  by  reasoBable  documentation  in 
artordanca  wifc  Ihe  se^uiiamwls  of  5iiips«t  C  of 
this  rule. 

•llio  laUings  quaotitias  ohtaiaad  torn  thk  saport 
wacoBvaaadltnmmatTir  tons  to  jhait  Ions  lor 
the  purposes  of  this  nik. 


^•5*1! 

Iwt 

lonar 

^s- 

Tom 

Cotsf  Coipoiaierv 

Canon  Q^  MM  sua. 

(Canon  O^,  CO) 

0315 

2.3 

Dawn  Mining  Cornpany. 

Ford  Mil  ate,  (Ford. 

WA) _   

1.171 

ai 

Conpany,  QrwMsMM 

sua,  (GcBMB.  MM) ..._ 

11.411 

22.4 

PsMMarMkiaaOor- 

ponHon.  Ludqr 

WY)             _ 

2342 

11.7 

Pekotomics  Company, 

Shiitay  Basm  MH 

Slta,(Stiii1ey  Basin, 

WY) 

0.725 

6.9 

party,  Ambrosia  take 

Mitt  Site.  (Granas, 

NM)  

10J032 

33.2 

Tennessee  VaHay  Ai»- 

tioii^.EdBMnortMi 

Sita.(EOgemtt«.SO) 

1.625 

2jO 

Umetco  MiMRBl  Cor- 

poration. UiBwan  Mi 

Sne,  (Nuda.  CO) 

5.701 

las 

Union  CaitMa  Corpora- 

tlon.EastQasHMs 

MISns.tGa8HM8 

Station.  WY)  „ >..... 

«.KI3 

8.0 

Western  Nudaar,  Inc., 

SpttflodiMiSia. 

(Jeflr«yCity.WY).„.. 

aL347 

7.7 

Uc0ns*a/:Bctiv0  thofkjm 

siia: 

Kerr-McGea  Corpora- 

tion, West  Chtc^jo 

TtKMtum  Ml  SBa, 

(WestChicsgo.l.)  .... 

D 

P) 

1  Data  not  avalabie  at  Ihis 


The  Department  of  Energy  intends  to 
make  a  final  determination  regarding 
the  total  quantity  of  tailings,  and  that 
portion  attributd>le  to  the  United  States, 
present  at  each  site  on  October  24, 1992. 
prior  to  reviewing  or  ^proving  any 
reimbursement  claim  from  such  site. 
Claims  from  those  sites  for  which  a  final 
determination  is  made  will  be  evaluated 
individually.  The  Department  will 
utilize  the  public  notice  and  comment 
opportunitlas  associated  with  this 
proposed  rule  to  solicit  and  evaluate 
data  and  other  input  on  these  issues 
from  interested  parties.  In  particular,  the 
Department  requests  information  from 
interested  parties  concerning  total 
quantities  of  tailii^  and  Federal-rekted 
tailings  which  wiare  praaant  el  each  site 
on  O^ober  24. 1992;  protected 
schedules  for  peciorniing  and 
completing  remedial  action  at  each 
eligible  site;  and  astiautas  ttf  ranadial 
action  costs  incuned  to  dale,  and  to  ha 
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incunvd,  for  which  raimburMment  may 
be  claimed  The  Dapeitment  solicits  this 
infodhation  far  buqget  and  othsr 
planning  purposes.  In  addition,  because 
there  are  an  estimsted  56.11  million  dry 
short  tons  of  Federal-ielated  tailings,  the 
sggregate  $270  million  statutory  ceiling 
wm  not  support  the  maximum 
allowable  reimbursement  of  $5.50  per 
(by  short  ton.  as  sstablished  by  the  Act. 
if  remedial  action  costs  at  all,  or  certain 
onnbinations,  of  the  eligible  processing 
dtss  Ttmch  or  approach  this  psr  ton  limit 
(i.e.,  $5.50  per  dry  short  ton  multiplied 
Irf  56.11  million  dry  short  tons  equals 

Stroximately  $309  million).  As  such. 
Department  may  need  to  establish  a 
limit  below  the  $5.50  per  dry  shmt  ton 
ceiling,  established  by  the  Act.  on  the 
maximum  amount  of  reimbursement 
potentially  available  to  each  licensee  to 
ensure  the  equitable  distribution  of 
available  funds.  The  Department  will 
utilize  data  submitted  in  response  to 
this  proposed  rule  to  evaluate  the  need 
for  such  a  preliminary  limit 

The  Department  of  Energy  intends  to 
make  a  determination  as  to  the  amount 
of  tailings  present  at  each  active  site 
based  on  the  best  available  data.  The 
Department  will  solicit  and  review  data 
from  licensees  and  other  interested 
parties  in  order  to  identify  and  obtain 
such  data.  In  this  regard,  the 
Department  intends  to  work 
cooperatively  with  each  licensee  to 
reach  a  determination  on  the  total 
quantity  of  tailings  and  Federal-related 
tailings  that  reflects  the  most  accurate 
and  current  information  available. 

The  Department  of  Energy  will  notify 
the  public  of  its  determinations 
regarding  quantities  of  tailings  present 
at  each  site  when  the  final  rule  is 
published,  unless  the  Department  is 
unable  to  conclude  its  evaluation  of 
relevant  data  in  time  for  such 
publication.  In  such  event,  the 
Department  wiU  notify  by  mail  each 
eligible  licensee,  and  all  parties  that 
submitted  comments  concerning  a 
particular  site,  of  its  determination 
regarding  such  site.  Any  dispute 
concerning  a  determination  by  the 
Department  regarding  quantities  of 
tailings  present  at  a  site  would  be 
subject  to  the  appeals  procedures 
specified  in  §  765.22  of  this  proposed 
rule.  j 

C.  Verification  of  Adequacy  of  Remedial 
Action 

Section  1004(3)  of  the  Act  [42  U.S.C 
2256»^3(3)]  requires  that  remedial 
action  costs  for  which  reimbursement  is 
claimed  must  be  for  "work .  .  . 
necessary  to  comply  wiUi  all  applicable 
requirements"  of  UMTRCA  or.  where 
sppropriate.  with  requiremoits 


established  by  a  State  acting  pursuant  to 
the  terms  of  a  discontinuance  agreement 
entered  with  NRC  under  section  274  of 
the  Atomic  Energy  Act  of  1954.* 

Worin  that  is  necessary  to  comply  %vith 
UMTRCA.  or  applii^le  Agreement 
State  requirements,  is  work  identified  in 
a  site's  approved  reclamation  plan  or  a 
license  provision  or  is  otherwise 
required  by  NRC  (V  sn  Agreement  State 
consistent  with  UMTRCA.  which  results 
in  irreversible  remediation  as  a  part  of 
a  final  closure  plan.  Accordingly,  this 
proposed  rule  provides  for 
reimbursement  only  for  worii  required 
by  such  approved  plan  or  license 
provision,  or  work  otherwise  required 
by  NRC  or  Agreement  State  consistent 
with  UMTRCA,  and  conducted  in 
accordance  %rith  the  terms  of  such  plan, 
license,  or  authorization.  Since  NRC,  or 
the  applicable  Agreement  State,  is 
responsible  for  ensuring  that  remedial 
action  is  conducted  in  accordance  with 
such  requirements,  this  proposed  rule  is 
linked  closely  with  the  existing 
processes  by  which  NRC  or  the 
Aneement  State  monitor  each  site. 

First,  the  proposed  rule  would  require 
licensees  to  link  each  cost  of  remedial 
action  for  which  reimbursement  is 
claimed  to  a  specific  element  or  activity 
contained  in  an  approved  reclamation 
plan,  or  other  NRC/ Agreement  State 
authorization.  This  will  facilitate  the 
Department  of  Energy's  review  of  claims 
and  will  help  to  ensure  that 
reimbursement  is  claimed  only  for  those 
costs  incurred  in  performing  work  that 
was  necessary  to  comply  with  UMTRCA 
or  Agreement  State  requirements. 

Second,  before  approving  a  claim  for 
reimbursement,  the  Department  of 
Energy  would  request  NRC  or  the 
applicable  Agreement  State  to  review 
the  claim  and  provide  written 
concurrence  as  to  those  elements  of 
remedial  action,  for  which 
reimbursement  is  claimed,  that  have 
been  conducted  in  compliance  with  the 
requirements  of  the  site's  reclamation 
plan,  or  other  authority,  approved  or 
required  by  NRC  or  the  Agreement 
State.  Such  concurrence  by  NRC  or  the 
Agreement  State  would  be  a  prerequisite 
for  the  Department  to  determine  that  the 
work  for  which  reimbursement  is 
claimed  was  necessary  to  comply  with 
UMTRCA,  or  Agreement  State, 
requirements. 

Finally,  the  Department  of  Energy 
would  use  the  reclamation  plan 
approved  by  NRC  or  an  Agreement  State 
as  the  basis  of  any  plan  approved  by  the 
Department,  pursuant  to  section 
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1001(b)(l)(B)(ii)  of  the  Act  (42  U.S.C 
2296a(b)(l)(B)(ii)).  for  subsequent 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action. 
Any  such  plan  ha  subsequent  remedial 
action  approved  by  the  Department  will 
adopt  the  remaining  requirements 
contained  in  the  site's  reclamation  plan 
approved  by  NRC  or  an  Agreement 
State.  Costs  incurred  by  licensees  in 
perfcmning  such  subsequent  remedial 
action,  and  approved  by  the 
Department,  are  reimbursable  from 
funds  placed  in  escrow,  in  accordance 
with  the  provisions  of  Subpart  D  of  this 
rule.  Once  all  remedial  actions  have 
been  completed  under  UMTRCA,  the 
Department  intends  to  issue  a  Federal 
Register  notice  announcing  a 
termination  date  beyond  which  claims 
for  reimbursement  will  no  longer  be 
accepted. 

D.  Inflation  Index  Detennination 

Section  1001(b)(2)(D)  of  the  Act  (42 
U.S.C.  2296a(b)(2)P))  requires  certain 
specified  amounts  to  be  increased 
annuallv  based  upon  an  inflation  index 
selected  by  the  Department  of  Energy. 
One  purpose  of  this  provision  is  to 
enable  each  of  the  three  ceilings  on 
reimbiusement  imposed  by  the  Act  to 
maintain  their  present  day  values. 
Accordingly,  in  order  to  prevent  any 
inflationary  erosion  of  the  funds  set 
aside  for  reimbursement.  Congress 
authorized  the  Department  to  adjust  the 
following  amounts:  the  $5.50  per  dry 
short  ton  ceiling  established  by  section 
1001(b)(2)(A)  of  the  Act  limiting 
reimbursement  to  individual  uranium 
site  licensees',  the  $270  million 
established  by  section  1001(b)(2)(B) 
limiting  total  aggregate  reimbursement 
to  uranium  siteucensees;  and  the  $40 
million  established  by  section 
1001(b)(2)(C)  limiting  total 
reimbursement  to  the  eligible  thorium 
processing  site  Ucensee. 

The  Department  of  Energy  has 
determined  that  the  appropriate 
inflation  index  for  this  purpose  is  the 
consumer  price  index  for  all  urban 
consiuners  (CPI-U)  established  by  the 
Department  of  Labor.  This 
determination  is  based  principally  on 
two  factors.  First,  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  (the  Fund) 
established  under  section  1801  of  the 
Atomic  Energy  Act  of  1954,  from  which 
reimbursement  payments  to  licensees 
will  be  drawn,  will  itself  be  adjusted  for 
inflation  using  the  CPI-U.  Second,  the 
surety  required  of  active  site  licensees 
by  NRC  pursuant  to  UMTRCA  is  also 
adjusted  for  inflation  using  the  CPI-U.  In 
order  to  facilitate  a  consistent  and 
\miform  rate  of  escalation  between  the 
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Fund  and  that  portion  of  the  Fund  to  be 
used  for  reimbursements,  as  well  as 
develop  consistency  between  the 
reimbursement  program  and  NRC's 
surety  requirements,  the  Department 
proposes  that  the  CPI-U  is  the 
appropriate  inflation  index  to  be  used  in 
the  reimbursement  program  established 
bv  Title  X  of  the  Act  (subject  to 
alternative  suggestions  received  during 
the  comment  process). 

The  amount  of  $5.50,  and  any 
unspent  portion  of  the  $270  million 
authorized  for  payment  of  uranium 
licensees  and  ^0  million  authorized  for 
payment  of  the  thorium  site  licensee, 
will  be  adjusted  annually,  beginning  on 
April  1, 1994,  and  every  April  1 
thereafter,  until  such  time  as  each 
eligible  licensee  has  been  reimbursed 
for  the  full  amount  determined  bv  the 
Department  of  Energy  to  be  owed  to 
such  licensee.  The  adjustment  will  be 
based  on  the  ratio  of  the  final  CPI-U  for 
December  of  the  year  in  question  to  the 
CPI-U  for  October  1992.  In  addition, 
amounts  paid  to  a  licensee  in  previous 
years  will  be  adjusted  annually  to 
determine  a  cumulative  cost  per  ton 
ratio  in  ciirrent  year  dollars.  This 
aunulative  cost  per  ton  ratio  will  be 
compared  with  the  current  year  cost  per 
ton  ceiling,  derived  by  adjusting  for 
inflation  the  $5.S0per  dry  short  ton 
statutory  ceiling.  The  Department  of 
Energy  proposes  under  section  765.12 
that  the  index  used  for  these 
adjustments  will  be  the  annual  CPI-U 
established  by  the  Department  of  Labor 
for  the  preceding  calendar  year. 

E.  Additional  Reimbursement  at  Active 
Uranium  Processing  Sites 

Section  1001(b)(2)(E)  of  the  Act  (42 
U.S.C  2296a(b)(2)(E)]  requires  the 
Department  of  Energy  to  determine,  as 
of  July  31,  2005,  whether  or  not  excess 
funds  are  available  to  reimburse 
licensees  whose  eligible  costs  exceed 
the  statutory  ceiling  on  reimbursement 
for  individual  uranium  site  licensees  of 
$5.50  per  dry  short  ton  of  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States.  Specifically, 
the  Department  is  required  to  determine 
whether  the  $270  million  to  be 
appropriated  for  reimbursement  of 
uranium  site  licensees  "exceeds  the 
amoimt  reimbursable  to  the  licensees" 
when  considering  the  $5.50  per  dry 
short  ton  ceiling  on  reimbursement.  In 
the  event  the  Department  determines 
that  excess  funds  exist,  the  Department 
is  authorized,  but  not  required,  to 
provide  reimbursement  iii  excess  of 
$5.50  per  dry  short  ton  to  any  uranium 
site  licensee  whose  approved  costs  of 
remedial  action  exceed  $5.50  per  dry 
short  ton  of  Federal-related  tailings. 


As  previously  discussed,  the 
Department  of  Energy  proposes  to 
determine  a  maximum  reimbursement 
amount  to  which  each  licensee  may  be 
eligible  based  on  five  requirements. 
First,  reimbursement  must  be  for  costs 
neceeaarv  to  comply  with  UMTRCA  or 
applicable  Agreement  State 
requirements.  Second,  reimbursement 
must  be  for  costs  of  remedial  action 
"attributable  to"  Federal-related 
byproduct  material.  Third, 
reimbursement  may  only  be  made  for 
such  costs  that  are  supported  by 
reasonable  documentation  confirming 
that  thtf  costs  were  necessary  to  comply 
with  applicable  requirements.  Fourth,  a 
hcensee's  maximum  reimbursement 
amount  cannot  exceed  the  lesser  of 
either  the  licensee's  total  approved  costs 
of  remedial  action  multiplied  by  the 
licensee's  Federal  reimbursement  ratio  - 
or  $5.50,  as  adjusted  for  inflation,  or 
other  per  ton  ceiling  established  by  the 
Department  as  necessary,  multiplied  by 
the  dry  short  tons  of  Federal-related 
tailings  present  at  the  site  on  October 
24. 1992.  Fifth,  maximum 
reimbursement  may  be  subject  to 
adjustment  on  a  prorated  basis  to  assure 
that  the  aggregate  reimbursement  to  all 
uranium  licensees  does  not  exceed  $270 
million,  as  adjusted  for  inflation.  The 
maximimi  reimbursement  amount  vfill 
be  the  sum  of  all  costs  satisfying  these 
five  requirements,  which  either  have 
been  incurred  by  the  licensee  and 
approved  by  the  Department  for 
reimbursement,  or  have  been  approved 
by  the  Department  in  a  plan  for 
subsequent  remedial  action  to  be 
incurred  in  accordance  with  such  plan. 
In  addition,  the  Department  may 
approve  an  increase  in  the  maximum 
reimbursement  amount  established  for 
any  active  uranium  site  to  reflect 
approved  remedial  action  costs  incurred 
in  excess  of  estimated  costs  contained  in 
the  original  maximum  reimbursement 
amount.  The  Department  would 
determine  an  average  per  ton  cost  of 
remedial  action  at  each  site  by  dividing 
the  site's  maximum  reimbursement 
amount  by  the  number  of  dry  short  tons 
of  Federal-related  tailings.  At  any 
uranium  processing  site  where  such 
estimated  per  dry  short  ton  cost  of 
remedial  action  exceeds  $5.50,  the 
maximum  amount  for  which  the 
licensee  may  be  eligible  for 
reimbursement  would  be  limited 
initially  to  $5.50  per  dry  shorTton. 

As  of  July  31,  2005,  the  Department  of 
Energy  would  determine  if  the  total  of 
all  maximum  reimbursement  amounts  is 
less  than  the  amount  authorized  to  be 
appropriated  by  section  1003  of  the  Act 
(42  U.S.C  2296a-2).  as  adjusted  for 


inflation.  In  the  event  stich  amount 
authorized  by  section  1003  exceeds  the 
total  amount  reimbursable  to  uranium 
site  licensees,  the  Department  would 
then  determine  if  the  per  dry  short  ton 
costs  of  remedial  action  at  any  active 
uranium  processing  site  have  exceeded 
$5.50.  At  any  such  site,  the  Department 
may  approve  an  increase  in  the 
maximum  reimbursement  amount  to 
reflect,  in  whole  or  in  part,  the  amount 
by  which  the  pw  drv  short  ton  remedial 
action  cost  exceeded  $5.50.  In  the  event 
additional  costs  approved  for 
reimbursement  by  the  Department 
exceeded  the  amount  of  funds  available 
for  such  reimbursement,  the  Department 
will  provide  reimbursement  on  a 
prorated  basis.  Each  eligible  licensee's 
prorated  share  would  be  determined  in 
the  following  manner.  Total  excess 
funds  ^available  will  be  divided  by  the 
total  number  of  tons  of  Federal-related 
tailings  present  at  sites  where  costs  of 
remedial  action  exceeded  $5.50  per  dry 
short  ton,  as  adjusted  for  inflation.  The 
resulting  number  would  be  the 
maximum  cost  per  ton,  over  $5.50,  that 
may  be  reimburaed.  Total 
reimbursement  for  each  Ucensee  that 
had  incurred  approved  costs  of  remedial 
action  in  excess  of  $5.50  per  dry  short 
ton  would  be  the  product  of  such  excess 
cost  per  ton  multiplied  by  the  number 
of  dry  short  tons  of  Federal-related 
tailings  at  the  site  or  the  actual  costs 
incurred  and  approved  by  the 
Department,  whichever  is  less. 

Because  of  the  uncertainties  involved 
in  predicting  the  factual  circumstances 
which  may  exist  at  such  time,  the         ^ 
Department  of  Energy  may  issue 
additional  guidance  at  an  appropriate 
time  to  govern  any  reimbursement  of 
such  additional  costs. 

F.  Reimbursement  of  Costs  at  the  Active 
Thorium  Processing  Site 

This  proposed  rule  reflects  the 
differences  and  similarities  established 
by  the  Act  between  reimbursement  of 
remedial  action  costs  at  active  uranium 
sites  versus  such  reimbursement  at  the 
active  thorium  processing  site.'o 

Two  major  differences  apply  to 
reimbursement  of  remedial  action  costs 
incurred  at  the  active  thorium  site.  First, 
section  1001(b)(2)(A)  of  the  Act  [42 
U.S.C.  2296a(b)(2)(A)]  excludes 
reimbursement  of  costs  at  the  active 
thorium  site  from  the  $5.50  per  dry 
short  ton  ceiling,  which  is  applicable 
only  to  reimbursement  at  active 
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uranium  sites.  Instead  of  a  par  ton 
ceiling,  the  Act  sstablishae  a  $40  milBon 
ceiling,  adjusted  for  inflatioo,  on  the 
total  reimbursement  to  be  paid  to  the 
licensee  of  the  active  thorium  site. 
Second,  section  100lCb)(2)(C)  of  the  Act 
provides  that  reimbursement  of  the 
thorium  site  licensee  may  only  be  made 
for  costs  incurred  for  ofEsite  disposaL 

In  all  other  significant  respects, 
however,  reimbursement  paid  to  tha 
thorium  site  licensee  wotud  be  governed 
by  the  same  requirements  applicable  to 

Eayments  made  to  uranium  site 
censees.  For  example,  costs  incvured  at 
tha  thorium  site  must  be  for  weak  that 
is  necessary  to  comply  with  applicable 
requirements  of  the  licensing  sgency. 
which  is  currently  tha  State  of  Illinois, 
an  Agreement  State.  Costs  must  be 
attributable  to  Federal-related  byproduct 
material.  Such  costs  would  have  to  be 
incurred  no  later  than  December  31, 
2002,  or  in  accordance  with  a  plan  for 
subsequent  remedial  action  approved  by 
tha  Department  of  Energy. 

Accordingly,  the  licensee  of  the 
thorium  site  would  be  subject  to  tha 
claim  procedures  established  by  Subpart 
C  oi  this  rule.  The  licensing  agency 
must  concur  that  work  for  which 
reimbursement  is  claimed  was 
necessary  to  comply  with  applicable 
laquirements.  Work  performed  after 
December  31.  2002,  must  be  in 
accordance  with  a  plan  approved  by  tha 
Department  of  Energy  for  subseq\ient 
remedial  action.  All  work  for  which 
reimbursement  is  claimed  must  be  for 
oQsita  disposal  In  addition, 
reimbuisabla  costs  would  be  limited  to 
tha  total  approved  costs  multiplied  by 
tha  Federal  reimbursement  ratio 
established  for  the  site  until  total 
reimbursement  equals  tha  site's 
maximum  reimbursement  amount  or 
$40  million  adjusted  far  inflation, 
whichever  is  less. 

m.  Sactfon-By-Section  Aaalysia 

A.  Subpart  A— Ganeral 

1.  Section  765.1  and  765  J    Purptue, 
Scope,  and  Applicability 

Section  765.1  tped&m  that  the 
purpose  of  this  proposed  rule  is  to 
sstMlish  procedures  and  requirements 
governing  the  reimbursement  of 
remedial  actioD  costs  authoriisd  by 
Title  X  of  tha  Act  Tha  section  confirms 
that  tha  proposed  rule  ia  pronulgated  as 
requirad  by  section  1002  of  tha  Act  (42 
U.S.C  2296a-l). 

Section  765.2  describes  tha  general 
scope  and  applicability  of  tha  propoaad 
rule.  In  particular,  tha  sactioa  (wovidaa 
that  raimbunaraant  shall  ba  made  to  a 
liconsea  of  an  activa  manium  or 
thorium  {ffooassing  site  for  costs  of 


dacontaminatioo.  decommissioning, 
reclamation,  or  other  remedial  action, 
which  are  supported  by  adequate 
documentation  and  determined  by  the 
Department  of  Energy  to  be  attributable 
to  Federal-related  byproduct  material 
Costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  must  be  for  work 
that  is  necessary  to  comply  with  tha 
requirements  of  UMTRCA,  or  with 
applicable  requirements  established  by 
an  Agreement  State.  Moreover,  except  as 
provided  by  §  765.32,  reimbursement  of 
a  uranium  site  licensee  shall  be  limited 
to  $5.50,  as  adjusted  for  inflation,  pw 
dry  short  ton  of  Federal-related  tailings. 
The  total  reimbursement  paid  to  all 
uranium  licoisees  shall  not  exceed  $270 
million,  as  adjusted  for  inflation. 
Reimbursement  of  the  thorium  site 
licensee  shall  not  exceed  $40  million,  as 
adjusted  for  inflation. 

2.  Section  765  J    Definitions 

Section  765.3  defines  the  acronyms 
and  key  terms  refcffenced  in  this 
propoMd  rule.  Many  of  the  definitions 
contained  in  S  765.3  are  taken  verbatim, 
or  with  minor  changes,  from  the  Act. 
UMTRCA,  or  the  Atomic  Energy  Act  of 
1954.  Additional  definitions  wrere 
developed  speciflcally  for  this  role. 

The  term   claim  for  reimbursement" 
is  defined  as  the  submission  of  an 
spplication  for  reimbursement  in 
accordance  with  tha  requirements 
established  in  Subpart  C  of  this  rule. 

The  torn  "costs  of  remedial  action"  is 
defined  to  clarify  that  such  costs  must 
be  incurred  for  decontamination, 
decommissioning,  reclamation,  or  other 
remedial  action  which  is  necessary  to 
comply  writh  tha  requirements  of 
UMTRCA  or  an  Agreement  State,  and 
must  be  substantiated  by  documentation 
in  accordance  with  the  requirements  of 
Subpart  C  of  this  rule.  Such  costs  may 
include,  but  are  not  limited  to. 
groundwater  remediation,  treatment  of 
contaminated  soil,  disposal  of  process 
wastes,  removal  actions,  air  pollution 
studies,  mill  and  equipment 
decommissioning,  site  monitoring, 
administrative  expenses  directly  related 
to  remedial  action,  and  other  costs  for 
activities  naceesary  to  comply  with  tha 
requirements  of  UMTRCA  or  applicaUa 
requirements  established  by  an 
Agreement  State. 

The  term  "dry  short  ton  (rf  b3rproduct 
material"  is  defined  as  the  tailings 
generated  from  tha  extraction  and 
procassing  of  2,000  pounds  of  uranium 
or  thorium  ora-baaring  rock. 

Aa  previoualy  disciusad,  the  tsnna 
"Faderal-relatad  tailings"  and  "Federal 
raimbursanMot  ratio"  are  defined  as  tha 
tailings  attributabla  to  salaa  to  tha 
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United  Stataa,  and  tha  ratio  of  such 
tailings  to  total  tailings  present  at  the 
site  on  October  24, 1992,  respectively. 

Tha  term  "inflation  index"  is  defined 
as  tha  consumer  price  index  for  all 
urban  consumers  (CPI-U)  as  established 
by  tha  Department  of  Labor. 

The  term  "plan  for  subsequent 
remedial  action"  is  defined  as  a  plan 
approved  by  the  Department  of  Energy, 
which  incorporates  an  estimated  total 
cost  for  remedial  action  and  all 
applicable  requirements  of  remedial 
action  to  be  performed  af^er  December 
31,  2002,  at  an  active  uranium  or 
thorium  processing  site. 

Finally,  "reclamation  plan"  is  defined 
to  clarify  that  such  plan,  which  outlines 
the  applicable  requirements  necessary 
to  comply  with  UMTRCA  or  applicable 
Agreement  State  requirements,  must 
have  been  approved  by  NRC  or  tha 
Agreement  Stiate. 

B.  Subpart  B — Reimbursement  Criteria 

1.  Section  765.10    Eligibility  fm 
Reimbursement 

Section  765.10  outlines  the  basic 
eligibility  requirements  governing 
reimbursement  In  particular,  as 
required  by  section  1001  of  the  Act  (42 
U.S.C  22968),  §  765.10  specifies  that 
persons  licensed  under  section  62  or 
section  81  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C  2091.  2111)  shall  be 
eligible  for  reimbursement  of  certain 
costs  of  remedial  action  determined  by 
the  Department  of  Energy  to  be 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  tha 
United  States.  Such  reimbursement  is 
subject  to  further  procedures  end 
limitations  specified  in  this  rule. 

2.  Section  765.11    Reimbursable  Costs 

Section  765.11  defines  the  parameters 
within  which  costs  must  fall  in  order  to 
be  reimbursable.  In  order  to  be 
reimbursable,  costs  of  remedial  action 
incurred  by  a  licensee  must  be 
necessary  to  comply  with  applicable 
requiremenU  of  UMTRCA  of  1978  (42 
U.S.C  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  that  is  a  party  to 
a  discontinuance  agreement  under 
section  274  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C  2021)  (i.e..  an 
Agreement  State).  Such  requirements 
are  those  contained  in  a  reclamation 
plan,  or  other  written  authorization, 
approved  by  NRC  or  an  Agreement  State 
as  contributing  to  the  irreversible 
remediation,  and  final  dosura,  of  tha 
site.  Reimbura^le  coats  must  be 
incurred  prior  to  Oecamber  31,  2002,  or 
be  in  aocnidance  with  a  plan  far 
subsaqiuent  ramadial  action  approved  by 
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the  Department  of  Energy.  Claim*  for 
reimbursement  must  be  supported  by 
reasonable  documentation  as 
determined  by  the  Department.  In 
addition,  costs  of  remedial  action  are 
reimbursable  only  if  they  are 
attributable  to  Federal-related  byproduct 
material  present  at  the  site  as  of  October 
24, 1992. 

Section  765.11  limits  the  amoimt  of 
reimbursement  paid  to  any  one  licensee 
of  an  active  uranium  mill  tailings  site  to 
an  amount  not  to  exceed  $5.50 
multiplied  by  the  dry  short  tons  of 
Federal-related  tailings.  Total 
reimbursement,  in  the  aggregate,  of 
uranium  site  licensees isUmited  to $270 
million.  Reimbursement  of  remedial 
action  costs  at  the  eligible  thorium 
processing  site  may  only  be  made  for 
costs  inci^red  for  offsite  disposal, 
attributable  to  Federal-related  byproduct 
material,  and  is  limited  to  $40  million. 

3.  Section  765.12    Inflation  Index 
Adjustment  Procedures 

The  Act  directs  the  Department  of 
Energy  to  determine  an  appropriate 
inflation  index  by  which  to  increase 
annually  (1)  the  $5.50  per  dry  short  ton 
ceiling  on  individual  reimbursement,  (2) 
any  remaining  amoimt  of  the  $270 
million  available  in  the  aggregate  for 
reimbursement  of  eligible  uraniimi  site 
licensees,  and  (3)  any  remaining  amount 
of  the  $40  million  available  for 
reimbursement  of  the  thorium  site 
licensee.  As  discussed  in  section  II  (D) 
of  this  preamble,  the  Department  is 
proposing  the  CPI-U  as  the  appropriate 
inflation  index  for  these  adjustments. 
Section  765.12  of  the  proposed  rule 
provides  that  the  CPI-U  will  be  used  to 
adjust  these  amoimts  annually  on  April 
1  beginning  on  April  1, 1994,  to  account 
for  inflation  that  occurred  in  the 
previous  calendar  year. 

C  Subpart  C-4>rocedure8  for  Filing 
and  Processing  Reimbursement 
Requests 

Subpart  C  establishes  the  procedures 
for  preparing  and  processing 
reimbursement  claims.  These 
procedures  are  designed  to  ensure  that 
all  information  the  Department  of 
Energy  needs  to  review  a  claim  is 
provided,  that  claims  are  evaluated  on 
a  consistent  basis,  and  that  claims  are 
processed  in  an  efficient  and  equitable 
manner. 

1.  Section  765.20    Reimbursement 
Request  Filing  Procedures 

Section  765.20  of  the  proposed  rule 
establishes  the  filing  procedures  that 
must  be  followed  by  an  applicant  when 
submitting  a  claim  for  reimbursement. 


Each  claim  for  reimbursement  of 
remedial  action  costs  must  be  supported 
by  adequate  documentation.  Sucii 
documentation  should  be  submitted  in 
the  same  shipment,  except  for 
additional  information  requested  by  the 
Department  of  Energy. 

Paragraph  (c)  of  §  765.20  specifies  the 
content  and  format  ¥dth  which 
reimbursement  claims  must  comply." 
In  particular,  a  copy  of  the  licensee's 
approved  reclamation  plan,  or  other 
written  authorization  from  NRC  or  an 
Agreement  State,  must  be  submitted 
with  the  initial  claim.  Revisions  to  such 
plan  or  authorization  must  be  submitted 
with  the  next  claim  prepared  following 
approval  of  such  re>^ion.  All  costs  for 
which  reimbursement  is  claimed,  and 
all  supporting  documentation,  must  be 
oiganized  and  cross-refsrenced  to  such 
approved  plan  or  other  authorization. 

All  costs  for  which  reimbursement  is 
claimed  must  be  supported  by 
documentation  that  demonstrates  that 
each  cost  for  which  reimbursement  is 
claimed  was  incurred  for  a  specific 
activity  required  by  NRC  or  an 
Agreement  State,  the  time  period  in 
which  the  cost  was  incurred,  and  the 
portion  of  such  cost  attributable  to 
remedial  action.  Copies  of  invoices, 
payroll  records,  receipts,  and  other 
documents  should  be  provided  by  the 
licensee  to  support  claims  for 
reimbursement.  The  Department  of 
Energy  strongly  urges  licensees  to 
provide  dociuients  that  wera  prepared 
contemporaneous  to  the  time  the  cost 
which  they  support  was  incurred. 
Documents  prepared  substantially  after 
the  cost  was  incurred  will  be  considered 
by  the  Department  in  reviewing  claims 
if  such  documents  are  the  only  means 
available  for  the  Ucensee  to  provide 
adequate  docxmientation  to  support 
reimbursement  of  the  cost.  The 
Department  will  evaluate  all 
documentation  submitted  in  support  of 
a  claim  for  reimbursement  on  a  case-by- 
case  basis  and  will  exercise  its 
discretion  in  determining  the  weight  to 
accord  to  various  supporting 
documents. 

Since  NRC  or  an  Agreement  State 
must  certify  that  remedial  action  for 
which  reimbursement  is  claimed  is 
appropriate  to  comply  with  applicable 
requirements,  the  Department  of  Energy 
anticipates  that  each  licensee  will 
usually  submit  claims  following  a  site 
review  by  NRC  or  the  Agreement  State. 
Nevertheless,  in  order  to  allow  Ucensees 
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to  submit  claims  reasonably  soon  after 
a  site  review,  and  reduce  delays  in 
processing  claims  that  would  occur  if  all 
claims  were  submitted  before  a  single, 
anniial  deadline,  the  proposed  rule 
provides  for  semi-annual  submittal  of 
claims. 

2.  Section  765  Jl    Processing 
Reimbursement  Requests 

Section  765.21  outlines  the 
procedures  to  be  followed  by  the 
Department  of  Energy  in  processing 
eadi  claim  for  reimbursement. 

Section  765.21  (a)  through  (e) 
provides  that  the  Department  of  Energy 
will  conduct  a  preliminary  review  of 
each  claim  writhin  60  days  of  the  claim 
submittal  deadline  to  determine  if  all 
necessary  documentation  has  been 
submitted.  The  Department  may  contact 
the  applicant  at  any  time  during  this 
review  to  request  additional  information 
or  receive  any  clarification  necessary  to 
continue  the  review.  The  Department 
may  formally  request  the  applicant  in 
writing  to  supply  additional 
documentation  or  clarification  as 
necessary  to  enable  the  Department  to 
complete  its  evaluation  of  the  claim.  In 
addition,  the  Department  may  request 
an  informal  conference  with  the 
applicant  and.  if  necessary,  NRC  or  an 
A^eement  State,  to  obtain  information 
or  clarification  concerning  any  aspect  of 
a  claim.  While  the  applicant  is  not 
required  to  provide  additional 
information  or  clarification  requested  by 
the  Department,  a  feilure  to  do  so  may 
result  in  the  denial  of  that  portion  of  the 
claim  for  which  information  is 
requested. 

The  Department  of  Energy  will 
conduct  a  final  review  of  the  claim,  after 
receiving  any  additional  information 
requested  and  prior  to  making  a 
reimbursement  decision.  The 
Department  will  notify  the  claimant  of 
its  decision  regarding  a  claim  within  10 
days  of  completing  the  final  review. 

Section  765.21  (t)  and  (g)  discuss  the 
timing  for  processing  for  payment 
reimbursement  requests. 
Reimbursements  will  be  made  on  a 
prorated  basis  if  there  are  insufficient 
funds  available  to  reimburse  all  claims 
in  full.  Amounts  not  initially  disbursed 
will  be  paid  on  a  prorated  basis,  until 
satisfied  in  full,  as  funds  become 
available.  Fimds  will  be  provided  fit>m 
the  Uraniimi  Enrichment 
Decontamination  and  Decommissioning 
Fund,  as  required  by  the  Act.  Payment 
or  obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  as  specified  by  §  765.21(g)  of  this 
rule.  Following  each  annual 
appropriation  by  Congress,  the 
Dspaitment  of  Energy  will  issue  a 
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Fadaral  Racistar  notics  iniianniiig 
Ucenaew  of  Um  availability  of  funds  for 
reimbunement  and  whsthar  the 
Department  anticipates  that  anpioved 
claims  for  that  year  may  be  suc^ect  to 
prorated  payment.  This  Fsdwal  Eagislar 
notice  will  also  serve  as  the 
Department's  official  invitation  for 
eligible  licensees  to  submit  their  claims 
for  reimbursement  by  the  dates 
specified  in  the  notice.  It  is  the 
Deotirtmenl's  intent  to  request  inlLial 
claims  en  or  before  February  1. 1994, 
and  beginning  in  1995.  request  claims 
on  a  semi-annual  basis  on  or  before 
February  1  or  August  1  of  each  year. 

3.  Section  765.22    Appeals  Procedures 

S^c^.ion  765.22  authorizes  a  licensee 
to  utilize  the  established  Department  of 
Energy  dispute  resolution  process  to 
appeal  decisions  that  deny,  in  wbole  or 
in  part,  any  claim  for  reimbursement. 
The  initial  decision  of  the  Department 
becomes  &nal  if  the  decision  is  not 
appealed  to  the  Department's  Office  of 
HeerLags  and  Appeals  (OHA)  within  45 
days.  In  the  event  of  an  appeal,  the  OHA 
decisioD  is  the  Department's  final 
decision.  Appeals  of  the  Department's 
fin&l  determination  regarding  quantities 
of  Federal-related  and  total  tailings 
present  at  a  site,  and  its  Federal 
reimbursement  ratio,  would  also  be 
subject  to  this  process.  Appeals  are  to  be 
filed  with  the  Department's  OHA.  OHA 
ii  a  quasi-judiciai  body  that  reports  to 
the  Secretary  of  Energy  and.  except  as 
otherwise  provided  by  law,  is 
responsible  for  corducting  informal 
adjudicative  proceedings  of  the 
Department,  where  there  is  provision  for 
separatior  of  function.  In  connection 
with  these  duties,  OHA  holds  hearings, 
receives  evidence,  develops  a  record, 
and  !ssiies  a  fir.al  determination,  which 
is  subject  to  review  in  the  Federal 
courts. 

Appeals  will  be  governed  by  the 
dispute  resolution  procedxues  of  OHA 
set  forth  in  10  CFR  Part  205.  Subpart  H. 
Subpart  H  describes  who  may  tile  an 
appeal,  the  form  and  content  of  the 
appeal,  and  the  dispute  evaluation  and 
^;solution  procedures.  The  proposed 
rule  would  require  a  claimant  to  file  an 
appeal  because  the  Department  believes 
thai  administrative  remedies  should  be 
exhausted  before  a  claioiant  could  file  a 
j>etition  for  review  in  a  Federal  Court. 
lliJs  poliry  would  prevent  unnecessary 
btigatlon.  A  decision  of  OHA 
concerning  any  such  appeal  shall  be 
considered  a  final  agency  action  for 
purposes  of  judicial  review. 

4.  Section  765.23    Annual  Report 

The  Depaitmant  of  Energy  will 
prepare  an  annual  report,  available  to 


the  public,  summarizing  pwtinent 
infannstion  from  ths  preceding  year 
regarding  the  reimbunement  program. 
Such  information  may  include,  but  not 
be  limited  to,  individual  and  aggregate 
reimbursement  claims  approved  and 
paid,  approval  of  plans  for  subsequent 
remedial  action,  completion  of 
particxilar  elements  of  remedial  action  at 
active  sites,  total  amoimts  paid  and 
remaining  for  reimbursement,  and  other 
informaticm.  Licensees  should  be  aware 
that  any  information  submitted  in  a 
claim  for  reimbursement  may  be  subject 
to  public  disclosure,  through  the  annual 
report  as  well  as  by  specific  request,  in 
accordance  with  the  Freedom  of 
Information  Act,  and  all  other 
applicable  requirements. 

D.  Subpart  D— Additional 
Reimbursement  Procedures 

1.  Section  765.30    Reimbursement  of 
Costs  Incurred  in  Accordance  With  a 
Plan  for  Subsequent  Remedial  Action 

As  discussed  more  fully  in  section 
11(E)  of  this  preamble,  §  765.30  of 
Subpart  D  establishes  provisions 
governing  reimbursement  of  costs 
incurred  in  accordance  with  a  plan  for 
subsequent  remedial  action  approved  by 
the  Department  of  Energy. 
Reimbursement  of  costs  incurred  after 
December  31,  2C02,  shall  be  subject  to 
the  submission  of  such  a  plan  by  the 
licensee  and  approval  of  the  plan  by  the 
Department.  Licensees  seeking 
reimbursement  of  costs  of  remedial 
action  incurred  after  December  31,  2002, 
shall  submit  to  the  Department  for 
review  and  approval  such  a  plan  at  any 
time  betwsen  January  1,  2000,  and 
December  31.  2001.  A  plen  must 
address  all  applicable  requirements 
remaining  to  be  satisfitid,  which  are* 
contained  in  a  reclamation  plan  for  the 
site  approved  by  NRC  or  an  Agreement 
State.  In  addition,  a  plan  for  subsequent 
remedial  action  must  provide  a  total 
estimated  cost  of  remedial  action, 
broken  down  into  costs  already  incurred 
by  the  licensee  and  approved  by  the 
Eiepartment,  and  projected  costs  to  be 
incurred  to  satisfy  all  remaining 
requirements  of  the  site's  approved 
reclamation  pi&n.  Each  licensee  would 
be  required  to  provide  adequate 
docuroenlation  or  other  information  to 
support  its  estimate  of  costs  to  be 
incurred. 

The  Department  of  Energy  may 
approve  or  reject  any  plan  submitted  by 
a  licensee.  Ai  any  time  following 
submittal  of  a  plan,  the  Department  may 
request  additional  information  from  the 
Ucensee,  and  may  consult  with  NRC  or 
an  Agreement  State  concerning 
remaining  remedial  action  requirements 


contained  in  the  site's  approved 
reclamation  plan.  In  the  event  the 
Department  rejects  a  plan,  the  licensee 
may  submit  additional  plans  for  review 
by  the  Departmrait,  until  such  a  plan  is 
approved,  or  until  December  31,  2002, 
whichever  occurs  first.  A  faibore  by  a 
licensee  to  receive  approval  from  the 
Department  of  a  plan  for  subsequent 
remedial  action  prior  to  December  31, 
2002,  will  preclude  th&t  licensee  finm 
receiving  any  reimbijrsement  for  costs 
incurred  after  that  date,  unless  and  until 
such  time  as  the  licensee  obtains 
approval  fi'om  the  Department  of  such  a 
plan. 

2.  Section  765.31    Placement  of  Funds 
in  Escrow  for  Subsequent  Remedial 
Action 

Section  785.31  establishes  procedures 
for  reimbursement  of  costs  inoured  in 
accordance  with  an  approved  pkn(s)  for 
subsequent  remedial  action. 

Upon  approval  of  the  first  plan  by  the 
DeparLTient  of  Energy,  the  Department 
will  authorize  to  be  placed  into  an 
escrow  account,  established  and 
administered  by  the  United  States 
Treasury  Department  in  accordance 
with  requirements  specified  by  the 
Department  of  Energy,  funds  sufficient 
to  reimburse  the  licensee  for  costs  of 
remedial  action  subsequently  incurred 
and  approved  by  the  Etepartment  of 
Enei)iy.  Funds  will  be  added  to  the 
escrow  account  upon  Department  of 
Energy  approval  of  any  subsequent 
plans  submitted  by  other  licensees. 
Placement  of  funds  in  such  escrow 
account  will  be  subject  to  the 
availability  of  funds  from  the  Uranium 
Enrichment  Decontamination  and 
Decommissioning  Fund  established 
pursuant  to  section  1801  of  the  Atomic 
Energy  Act  of  1954,  and  the 
requiroments  of  the  Anti-Deficiencv  Act. 

(Josts  incurred  in  accordance  with  the 
requirements  of  a  plan  for  subsequent 
remedial  action,  and  approved  by  the 
Depanment  of  Energy,  will  be 
reimbursed  in  an  amount  equal  to  the 
approved  cost  multiplied  by  the  site's 
Federal  reimbursement  ratio,  imtil  such 
time  as  the  Department  determines  its 
obligation  under  Title  X  to  reimburse 
the  licensee  has  been  satisfied  or 
remedial  action  has  been  completed  at 
the  site. 

3.  Section  765.32    Reimbursement  of 
Excess  Funds 

As  discussed  in  section  11(E)  of  this 
preamble,  the  Act  authorizes  the 
Department  of  Energy  to  determine,  as 
of  July  31,  2005,  whether  the  amotmt 
authorized  for  reimbursement  by  section 
1003  of  the  Act  (42  U.S.C  2296a-2) 
exceeds  the  amount  otherwise 
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reimbursable  to  licensees,  as  limited  by 
the  $5.50  per  dry  short  ton 
reimbursement  ceiling  on  uranium  site 
licensees.  In  the  event  any  uranium  site 
Ucensee  incurs  reimbursable  costs  in 
excess  of  $5.50  per  dry  short  ton,  and 
the  Department  has  determined  that 
excess  funds  exist  as  of  July  31,  2005. 
the  I^partment  is  authorized  to  provide 
reimbursement  of  such  costs  to  the 
exient  funds  are  available. 

Section  765.32  outlines  the 
proceduTbs  that  will  govern  such 
additional  reimtnu-sement.  In  the  event 
further  clarification  of  these  procedures 
becomes  necessary,  the  Department  of 
Energy  will  issue  appropriate  guidance. 

rv.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  information,  opinions,  or 
arguments  with  respect  to  the  propoMd 
regulations  set  forth  in  this  notice. 
Comments  should  be  submitted  to  the 
address  indicated  in  the  "Addresses" 
section  of  this  iiotice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  documents  submitted  to  the 
Department  with  the  designation 
"Comments  on  the  Title  X  Proposed 
Rule."  Two  copies  should  be  submitted 
if  possible.  All  comments  received  by 
the  date  indicated  in  the  "Dates"  section 
will  be  considered  by  the  Department 
before  final  action  is  taken  on  the 
proposed  rule.  Late  comments  will  be 
considered  to  (he  extent  practicable. 
Any  person  submitting  information  that 
he  or  she  beheves  to  be  confidential  and 
exempt  by  law  from  public  disclosure 
should  submit  one  complete  copy  of  the 
doctunent  and  three  copies,  if  possible, 
horn  which  the  information  beUeved  to 
be  confidential  has  been  deleted.  The 
Department  will  make  its  own 
determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

In  addition,  the  Department  of  Enei^ 
has  scheduled  a  public  hearing  at  the 
Hohday  Inn-Denver  International 
Airport.  15500  East  40th  Avenue. 
Denver,  Colorado  80239  (303/371- 
9494).  beginning  at  9:30  a.ra..  on 
September  14, 1993.  Those  individuals 
who  wish  to  present  oral  comments  at 
this  non-evidentiary  hearing  are 
encouraged  to  request  in  writing  an 
opportunity  to  be  heard.  Unless  the 
Diepaitment  is  othervs'ise  requested  in 
writing,  individuals  will  be  scheduled 
10-miimte  time  segments  to  present 
their  comments.  Time  segments  will  be 
allotted  based  on  the  order  in  which  the 
written  requests  are  received. 
Individual  who  do  not  submit  a  written 
request  to  speak  will  be  allowed  time  to 


speak  as  time  permiu.  Written  requesU 
should  be  submitted  to  the  Department 
official  identified  in  the  "Addresses" 
section  of  this  preamble. 

V.  Review  Under  Execative  Order 
12291 

Under  Executive  Order  12291. 
agencies  are  required  to  determine 
whether  rules  are  major  rules  as  defined 
in  the  order.  The  Department  of  Energy 
has  reviewed  this  proposed  nJe  and  has 
determined  that  it  is  not  a  major  rule 
because:  implementing  this  rule  will  not 
have  an  annual  effect  of  $100  million  or 
more  on  the  economy;  will  not  result  in 
a  major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Prior  to  publication,  the  proposed  rule 
was  submitted  to  the  Ehrector  of  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12291.  The 
Director  has  concluded  his  review  and 
concurred  with  the  Department's 
determination  that  this  is  not  a  major 
rule. 

VL  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seg.  The  Regulatory 
Flexibility  Act  requires  that  a  regulatory 
flexibility  analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
impact  on  a  substantial  number  of  small 
entities."  This  regulation  involves 
reimbursement  for  costs  of  remedial 
action  at  active  uranium  and  thorium 
processing  sites.  The  number  of 
potentially  eligible  applicants  is  very 
limited.  Because  this  regulation 
provides  for  reimbursement  of  funds 
authorized  by  Title  X  of  the  Act,  it  does 
not  pose  any  adverse  effect  on  the 
private  sector  economy  or  small  entities, 
and  in  fact  may  provide  a  benefit  to 
small  entities  located  near  active 
processing  sites.  The  Department  of 
Energy,  therefore,  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Vn.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  uinder  the  Paperwork  Reduction 
Act.  44  U.S.C  2501  etseq.Tba  final  rule 


will  respond  to  any  OMB  or  public 
comments  concerning  the  proposed 
information  collection  requirements. 

Vm.  Review  Under  the  National 
Environ  menial  Policy  Ad 

The  Department  of  Enei^gy  has 
determined  that  this  proposed  rule  is 
covered  under  the  Categorical  Exclusion 
found  at  paragraph  A.6  of  appendix  A 
to  subpart  D  of  10  CFR  part  1021,  which 
apphef  to  establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

DC  Review  Under  Executive  Order 
12612 

This  proposed  rule  does  not  have  a 
substantial  direct  effect  on  the  States. 
the  relationship  between  the  States  and 
the  Federal  Government,  or  the 
distribution  of  power  and 
responsibilities  among  various  le'.'els  of 
government.  No  federalism  assessment 
under  Executive  Order  12612  is 
required. 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b).  Include 
eliminating  drafting  errore  and  oeedlett 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regxxlation 
clearly  specifies  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exliaustion  of  such  administrative 
proceedings;  and  defines  key  tenns.  The 
Department  of  Energy  certifies  that 
today's  proposal  meets  the  requirements 
of  sections  2(a)  and  (b)  ot  Executive 
Order  12778. 

List  of  Subjects  in  10  C^  Part  765 

Radioactive  materials,  Reclamation, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Uranium. 
ThoBM  p.  Granbly. 
Assistant  Secretary  f(x  Environmental 
BestoratioB  and  Waste  Management. 

For  the  reasons  set  out  in  the 
Preamble,  chapter  in  of  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
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to  be  tm«iidsd  by  adding  a  new  part  765 
to  read  o  follows: 

Pwt  765-IIEMBURSEMENT  FOR 
COSTS  OF  REMEDIAL  ACTION  AT 
ACTIVE  URANIUM  AND  THORIUM 
PR0CE88M0  SITES 

Subpart  A— Oanaral 

765.1  Purpote 

765.2  Scope  and  Applicability 

765.3  Definitioiu 

Subpart  B—Ralmburaemant  Crilaria 

765.10  Eligibility  fcx'  Reimbursement 

765. 1 1  Reimbunable  Costa 

765.12  Inflation  Index  Adjustment 
Procedures 

Subpart  C    PiooaduraalofFWnfland 
Prooaaaing  nalmbuwamam  Raquaata 

765.20  Ralmbursamant  Request  Filing 
Procedures 

765.21  Processing  Reimbursement  Requests 

765.22  Appeals  Procedures 

765.23  Annual  Report 

Subpart  D— Additional  fMmburaamanl 
Prooaduraa 

765.30  Reimbursement  of  Costs  Incurred  in 
Accordance  with  a  Plan  for  Subsequent 
Remedial  Action 

765.31  Placement  of  Funds  in  Escrow  for 
Subsequent  Remedial  Action 

765.32  Reimbumment  of  Excess  Funds 
Autharity:  Pub.  L  102-486  (42  U.S.C.  2296 

and  7254).  , 

Subpart  A— GMwrai 


I76S.1 

The  provisions  of  this  part  establish 
regulatory  requirements  governing 
reimbursement  for  certain  remedial 
action  costs  at  active  uranium  or 
thorium  processing  sites  as  specified  by 
Subtitle  A  of  Title  X  (TiUe  X)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486, 106  Stat.  2776).  These  regulations 
are  authorized  by  section  1002  of  the 
Energy  Policy  Act  (42  U.S.C  2296a-l) 
which  requires  the  Secretary  of  Energy 
(Secretary)  to  issue  regulations 
governing  such  reimbursements. 

f7S6J    SeopeandapplicabiHty. 

(a)  This  part  establishes  policies, 
criteria,  and  procedtires  governing 
reimbursement  of  certain  costs  of 
remedial  action  incurred  by  uranium  or 
thorium  licensees  at  active  uranium  or 
thorium  processing  sites  as  a  result  of 
byproduct  material  generated  as  an 
incident  of  sales  to  tfie  United  States. 

(b)  Costs  of  remedial  action  at  active 
uranium  or  thorium  processing  sites  are 
borne  by  persons  licensed  under  section 
62  or  81  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C  2091.  2111).  subject  to 
the  exceptions  and  limitations  specified 
in  this  part 


(c)  The  Department  of  Energy  shall, 
subject  to  the  provisions  specified  in 
this  part,  reimourse  a  licensee  described 
in  paragraph  (b)  of  this  section  that 
owns  an  active  uranium  or  thorium 
processing  site  for  such  portion  of  the 
costs  of  remedial  action  as  are 
determined  by  the  Department  to  be 
attributable  to  byproduct  material 
generated  as  an  incident  of  sales  to  the 
United  States  and  either  incurred  by 
such  licensee  not  later  than  December 
31,  2002,  or  incurred  by  the  licensee  in 
accordance  with  a  plan  for  subsequent 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
approved  by  the  Department. 

(d)  Such  costs  of  remedial  action  must 
be  necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  (42  U.S.C.  7901  et  seq.)  or. 
in  a  State  that  is  a  party  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  use.  2021).  with  requirements 
established  by  the  State  pursuant  to  the 
authority  established  by  such 
agreement.  Claims  for  reimbursement 
must  be  supported  by  reasonable 
documentation  as  specified  in  subjwrt  C 
of  this  part. 

(e)  Except  as  authorized  by  §  765.32, 
the  total  amount  of  reimbursement  paid 
to  any  licensee  of  an  active  uranium 
mill  processing  site  shall  not  exceed 
$5.50.  as  adjusted  for  inflation  by 
applying  the  consumer  price  index  for 
all  urban  consumers  (CPI-U)  as  provided 
by  §  765.12,  multiplied  by  the  number 
of  dry  short  tons  of  Federal-related 
tailings  located  at  the  site  on  October 
24, 1992. 

(f)  The  total  amoimt  of  reimbursement 
paid  to  all  uranium  licensees  shall  not 
exceed  $270  million,  as  adjusted  for 
inflation  by  applying  the  CPI-U  as 
provided  by  §765.12. 

(g)  The  total  amount  of 
reimbursement  paid  to  any  licensee  of 
an  active  thorium  processing  site  shall 
not  exceed  $40  million,  as  adjusted  for 
inflation  by  applying  the  CPI-U  as 
provided  by  §765.12. 

(h)  Reimbursement  of  licensees  for 
costs  of  remedial  action  will  only  be 
made  for  such  costs  that  are  supported 
by  reasonable  documentation  as 
required  by  §  765.20  and  claimed  for 
reimbursement  by  a  licensee  in 
accordance  with  the  procedures 
established  by  subpart  C  of  this  part. 

1765.3    Definitions. 

For  the  purposes  of  this  part,  the 
following  terms  are  defined  as  follows: 

Active  uranium  or  thorium  processing 
site  or  active  processing  site  means: 


(1)  Any  xiranium  or  thorium 
processing  site,  including  the  mill, 
containing  byproduct  material  for  which 
a  license  [issued  by  NRC  or  its 
predecessor  agency  under  the  Atomic 
Energy  Act  of  1954.  or  by  a  State  as 
permitted  imder  section  274  of  such  Act 
(42  U.S.C.  2021)1  for  the  production  at 
such  site  of  any  \irani\im  or  thorium 
derived  from  or^— 

(i)  Was  in  effect  on  Januaiv  1, 1978; 

(ii)  Was  issued  or  renewed  after 
January  1. 1978;  or 

(iii)  For  which  an  application  for 
renewal  or  issuance  was  pending  on.  or 
after  January  1. 1978;  and 

(2)  Any  other  real  property  or 
improvement  on  such  real  property  that 
is  determined  by  the  Secretary  or  by  a 
State  as  permitted  under  section  274  of 
the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2021)  to  be: 

(i)  In  the  vicinity  of  such  site;  and 
(ii)  Contaminated  with  residual 
byproduct  material. 

Aff^ement  State  means  a  State  that 
has  entered  into  a  discontinuance 
agreement  with  NRC  under  section  274 
of  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2021). 

Byproduct  material  means  the  tailings 
or  wastes  produced  by  the  extraction  or 
concentration  of  uranium  or  thorium 
from  any  ore  processed  primarily  for  its 
source  material  content. 

Claim  for  reimbursement  means  a 
claim  for  reimbursement  submitted  in 
accordance  with  the  requirements 
established  in  subpart  C  of  this  part. 

Costs  of  remedial  action  means  costs 
incurred  by  a  licensee  to  perform 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action, 
which  are  necessary  to  perform  such 
action  and  are  supported  by  reasonable 
documentation  in  accordance  with  the 
requirements  of  subpart  C  of  this  part. 
Decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
means  work  performed  which  is 
necessary  to  comply  with  all  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  that  is  a  party  to 
a  discontinuance  agreement  under 
section  274  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2021). 

Department  means  the  United  States 
Department  of  Energy. 

Dry  short  tons  ofoyproduct  material 
means  the  tailings  generated  from  the 
extraction  and  processing  of  2,000 
pounds  of  uranium  or  thoriimt  ore- 
bearing  rock. 

Federal  reimbursement  ratio  means 
the  ratio  of  dry  short  tons  of  Federal- 
related  tailings  to  total  dry  short  tons  of 
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tailings  pre— pt  at  in  activs  uianiuin  or 
thoriuxn  prooaaaing  aita  on  Octobo-  24. 
1992. 

Pedwal-related  taUingn  means  tailings 
that  ware  praaont  at  an  active  uraniiim 
or  thorium  procesaing  site  <m  October 
24. 1992,  and  were  geoOTated  as 
incident  of  uranium  or  thorium  sales  to 
the  United  States. 

Inflation  index  means  the  consumer 
price  index  for  all  uifoan  consumers  as 
determined  by  the  Department  of  Labor. 

Licensee  means  a  person  licensed 
under  section  62  or  section  81  of  the 
Atomic  Energy  Act  of  1954  (42  U.S.C. 
2091,  2111)  for  any  activity  at  an  active 
uranium  or  thorium  proceasing  site 
which  results,  or  has  resulted,  in  the 
production  of  byproduct  materiaL 

NRC  means  the  United  States  Nuclear 
Regulatory  Commission. 

OffsHe  disposal  means  disposal  of 
byproduct  material  in  a  location  that  is 
not  contiguous  to  the  West  Chicago 
Thorium  Mill  Site  located  in  West 
Chicago,  Illinois,  in  accordance  with  a 
plan  approved  by.  or  other  written 
authorization  from,  the  Illinois 
Department  of  Nuclear  Safety  or 
appropriate  State  agency. 

Plan  fcr  subsequent  remedied  action 
means  a  plan  approved  by  the 
Department  of  Energy  incorporating  an 
estimated  total  cost  for  remedial  action, 
and  all  applicable  requirements  of 
remedial  action  to  be  performed  after 
December  31, 2002.  at  an  active 
uranium  or  thorium  processing  site. 

Reclamation  plan  means  a  plan, 
which  has  been  appnnrad  by  NRC  or  an 
Agreement  State,  eatablishing 
requirements  for  cleanup  of  an  active 
processing  site  that  are  necessary  to 
comply  with  applicable  requirements  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1976.  or  requirements 
established  by  an  Agreement  State. 

Remedial  action  means 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
at  an  active  uraniiun  or  thorium 
processing  site. 

Secrstofy  means  the  Secretary  of 
Eneigy. 

Surety  Requirements  means  the 
amount  of  necessary  funds,  as  required 
by  NRC  at  an  Agreement  State,  that  a 
hcensee  must  possess  to  cover  the 
estimated  cost  of  conducting  all 
licensed  remedial  action  activities 
including  costs  of  construction  and 
disposal. 

Tailings  means  the  remaining 
granular  material  which  was  disposed  of 
in  a  tailings  impoundment  after  the 
extractimi  of  uranium  or  thorium  from 
ore. 


UUTRCA  means  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42 U.S.C  7901  et seq). 

United  States  means  any  executive 
department,  commission,  or  agency,  or 
other  establishment  in  the  executive 
branch  of  the  Federal  Government. 

Subpart  B—RalmburMmMit  CrtlMta 

1765.10    EHgblUtyforreknburaanMnt 

(a)  Any  licensee  that  owms  an  active 
uranium  or  thorium  processing  site  and 
that  has  incurred  costs  of  remedial 
action  at  such  site  that  are  attributable 
to  Federal-related  byproduct  material 
shall  be  eligible  for  reimbursement  of 
such  costs,  subject  to  the  procedures 
and  limitatioQs  specified  in  this  part. 

(b)  Prior  to  reimbursement  of  remedial 
action  costs  inciirred  by  a  licensee,  the 
Department  of  Energy  shall  make  a 
determination  regarding  the  total 
quantity  of  tailings,  and  that  portion  of 
such  tailings  that  is  Federal-related 
tailings,  present  on  October  24, 1932,  at 
the  active  processing  site  owned  by 
such  hcensee.  The  licensee  shall  concur 
in  such  determination,  or  waive  or 
exhaust  its  right  to  any  administrative  or 
judicial  appeal  disputing  such 
determination,  prior  to  submitting  any 
claim  fcH-  reimbursement  of  remedial 
action  costs  incurred  at  the  site.  Claims 
from  those  sites  for  which  such 
determination  is  made  will  be  evaluated 
individually. 

i7S5.11    Reimbursable  eosta. 

(a)  Costs  for  which  an  ehgible  licensee 
may  apply  for  reimbursement  must  be 
for  remedial  action  attributable  to 
Federal-related  byproduct  material,  as 
determined  by  the  Oepartmont  of 
Eneigy.  Such  costs  must  be  incurred  in 
the  pwf ormance  of  activities 
contributing  to  final  closure  of  the  site 
and  required  by  either 

(1)  A  plan,  portion  thereof,  or  other 
written  authorization,  approved  by  NRC 
pursuant  to  the  authority  provided  by 
section  2022(d)  of  the  Atomic  Enetgy 
Act  of  1954  (42  U.S.C  2021);  or 

(2)  A  plan,  portimi  thereof,  or  other 
written  authorization,  approved  by  an 
Agreemuit  State,  pursuant  to  the 
authority  provided  by  a  discontinuance 
agreement  with  NRC  entered  pursuant 
to  section  274  of  the  Atomic  Energy  Act 
ofl954(42U.S.C2021). 

(b)  In  addition,  such  costs  must  either 

(1)  Be  incurred  not  later  than 
December  31,  2002;  or 

(2)  Be  incurred  in  accordance  with  a 
plan  far  subsequent  remedial  action 
approved  by  the  Department  of  Energy. 
as  specified  in  §  765.30. 

(cj  A  licensee  seeking  reimbursement 
for  coats  of  remedial  action  must 


demonstrate  that  such  coats  are 
attributable  to  Federal-related  byproduct 
material.  For  purposes  of  such 
demonstration,  costs  of  remedial  action 
that  are  attributable  to  Federal-related 
byproduct  material  are  those  costs  equal 
to  the  total  approved  costs  of  remedial 
action  at  a  site  multiplied  by  the  Federal 
reimbursement  ratio  established  for  the 
site. 

(d)  Total  reimbursement  of  costs  of 
remedial  action  incurred  at  an  active 
processing  site,  that  are  otherwise 
reimbursable  punuant  to  the  provisions 
of  this  part,  shall  be  Umited  as  follows: 

(1)  Reimbursement  of  remedial  action 
costs  to  active  uranium  licensees  shall 
not  exceed  the  lesser  of:  (i)  the  actual 
cost  of  remedial  action  multiplied  by 
the  Federal  reimbursement  ratio;  or  (ii) 
$5.50  or  other  per  ton  ceiling 
estabUshed  by  the  Department  of  Eoeigy 
in  accordance  with  the  requirements  of 
this  part,  as  adjusted  for  inflation 
pursuant  to  §  765.12.  muJtiplied  by  the 
number  of  dry  short  tons  of  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States. 

(2)  Aggregate  reimbursement  of 
remedial  action  costs  incurred  at  all 
active  uranium  processing  sites  shall 
not  exceed  $270  million;  and 

(3)  Reimbursement  of  remedial  action 
costs  at  the  active  thorium  processing 
site  shall  be  limited  to  costs  incurred  for 
offsite  disposal  and  shall  not  exceed  the 
actual  approved  costs  of  remedial  action 
multiplied  by  the  Federal 
reimbursement  ratio,  or  $40  million, 
whichever  is  less. 

(e)  Costs  of  remedial  action  shall  be 
reimbursable  only  if  supported  by 
adequate  documentation  and  approved 
by  the  Department  of  Energy  in 
accordance  with  the  provisions  of  this 
part 

(f)  NotMrithstanding  the  requirement 
that  byproduct  material  must  be  located 
at  an  active  processing  site  on  October 
24, 1992,  remedial  action  costs 
attributable  to  byproduct  material 
generated  at  the  site  of  the  Edgemont 
Mill  in  Edgemont.  South  Dakota,  and 
moved  subsequently  horn  sudi  location 
for  disposal,  snail  be  eligible  for 
reimbursement  in  accordance  with  all 
other  requirements  of  this  part. 

f  765.12    InfMon  Index  adiuaaiMnt 
prooadurao. 

(a)  The  amounts  of  $5.50  (as  specified 
in  §  765.2(e)  or  other  per  ton  ceiling    " 
estabUshed  by  the  Department  of 
Energy,  $270  million  (as  specified  in 

§  765.2(0),  and  $40  million  (as  specified 
in  §  765.2(g)],  shall  be  adjusted  for 
inflation  as  provided  by  this  section. 

(b)  The  Department  of  Energy  shall 
multiply  $5.50  or  other  ceiling 
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established  by  the  Department  of 
Energy,  and  those  portions  of  $270 
million  and  $40  million  that  have  not 
yet  been  paid  in  reimbunemenft,  by  the 
CPI-U.  The  Department  of  Energy  shall 
apply  the  CPI-U  to  the  amounts 
specified  in  this  paragraph  aimually  on 
April  1  of  each  year,  using  the  CPI-U  as 
determined  by  the  Department  of  Labor 
for  thepreceding  calendar  year. 

(c)  The  Department  of  Energy  shall 
adjust  annually,  using  the  CPI-U  as 
defined  in  this  part,  each  amount  paid 
to  a  uranium  site  licen$ee  in  previous 
years  to  determine  a  cumulative  cost  per 
ton  ratio  in  current  year  dollars  for 
piuposes  of  comparison  with  the  $5.50 
per  ton  ceiUng  as  adjusted  for  Inflation. 

Subpart  C— Procedurea  for  Filing  and 
Proceaalng  Reimburaement  Requeata 

I76SJ0    naimbureament  raquaat  flUng 


(a)  All  remedial  action  costs  for  which 
reimbursement  is  claimed  must  be 
supported  by  adeqiiate  documentation 
as  specified  in  this  subpart.  The 
Department  of  Energy  reserves  the  right 
to  deny  any  claim  for  reimbursement,  in 
whole  or  in  part,  that  is  not  submitted 
in  accordance  with  the  requirements  of 
this  subpart. 

(b)  Except  if  requested  by  the 
Department  of  Energy  as  provided  by 
§  765.21,  all  documentation  in  support 
of  a  reimbursement  claim  must  be 
submitted  at  the  same  time  in  the  same 
shipment.  If  a  claimant  determines  it 
will  be  unable  to  submit  all 
documentation  in  the  same  shipment, 
the  claimant  shall  provide  written 
notice  to  the  Department  prior  to  any 
submittal  of  documentation.  The 
claimant  should  specify  the  reasons  for 
this  action  and  describe  the  type  of 
documentation  to  be  sent  at  a  later  date, 
including  the  estimated  date  of 
shipment.  The  Department  may,  at  its 
discretion,  require  the  claimant  to 
withhold  the  original  shipment  until  all 
dociunentation  can  be  sent  to  the 
Department  at  one  time. 

(c)  Each  claim  submitted  must  be 
consistent  with  the  format  and  content 
prescribed  by  this  paraeraph. 

(1)  The  claimant  shall  provide  a  copy 
of  the  approved  site  reclamation  plan,  or 
other  authorization  from  NRC  or  an 
Agr<«ement  State,  with  the  initial  claim 
submitted.  Any  revisions  or 
modifications  made  to  such  plan  and 
approved  by  NRC  or  an  Agreement  State 
shall  be  included  by  the  licensee  in  the 
next  claim  submitted  to  the  Department 
of  Energy  following  sudi  revision  or 
modification.  Sudi  reclamation  plan,  as 
modified  or  revised,  shall  serve  as  the 
basis  for  the  Department's  evaluation  of 


all  claims  for  reimbursement  submitted 
by  a  licensee. 

(2)  The  licensee  shall  organize  and 
cross-reference  all  supporting 
documentation  submitted  in  support  of 
any  claim  to  specific  requirements  or 
activities  included  in  the  reclamation 
plan.  All  documentation  submitted 
must  be  individually  coded  and  cross- 
referenced  by  page  and  activity  to  the 
licensee's  reclamation  plan. 

(3)  The  licensee  shall  provide  with 
each  claim  submitted  a  summary  of  the 
claim  outlining  all  costs  of  remedial 
action  for  whidi  reimbursement  is 
claimed.  This  summary  shall  identify 
the  costs  of  remedial  action  associated 
with  each  major  activity  or  requirement 
established  by  the  site's  reclamation 
plan. 

(4)  Documentation  provided  to 
support  a  reimbursement  claim  must 
demonstrate  that  the  costs  of  remedial 
action  for  which  reimbursement  is 
claimed  were  incurred  specifically  for 
activities  specified  in  the  site's 
reclamation  plan,  or  otherwise 
authorized  by  NRC  or  an  Agreement 
State  as  contributing  to  final  closure  of 
the  site.  Claims  will  be  reviewed  by  the 
Department  of  Energy  to  assure  that 
costs  are  consistent  with  the  surety 
requirements  provided  by  the  licensee. 

(i)  Documentation  prepared 
contemporaneous  to  the  time  the  cost 
was  incurred  should  identify  the  date  or 
time  period  for  which  the  cost  was 
incurred:  the  activity;  and  the 
reclamation  plan  provision  or  other 
authorized  requirement  to  which  the 
cost  relates.  Each  claim  should  be 
supported  by  photocopies  of  original 
receipts,  invoices,  pay  records,  or  other 
documents  that  substantiate  that  each 
specific  cost  for  which  reimbursement  is 
claimed  was  incurred  for  an  activity  that 
was  necessary  to  comply  with  UMTRCA 
or  applicable  Agreement  State 
requirements. 

Cii)  Documentation  not  prepared 
contemporaneous  to  the  time  the  cost 
was  incurred,  or  not  directly  related  to 
activities  specified  in  the  plan,  should 
not  be  provided  unless  the  claimant 
determines  such  documentation  is  the 
only  means  available  to  document  costs 
for  which  reimbursement  is  sought.  The 
Department  of  Energy  will  evaluate  such 
doounents  on  a  case-by-case  basis  and 
may  approve,  approve  in  part,  or  deny 
reimbursement  for  costs  not  supported 
by  contemporaneously  prepared 
documentation,  as  considered 
appropriate  by  the  Department 

(5)  The  Ucensee  shall  utilize  generally 
accepted  accounting  practices 
consistently  throu^out  the  claim.  Such 
accounting  principles,  underlying 
assumptions,  and  any  other  information 


necessary  for  the  Department  of  Energy 
to  evaluate  the  claim  shall  be  set  forth 
in  each  claim. 

(6)  The  licensee  should  submit  to  the 
Department  of  Energy  in  writing  any 
questions  regarding  the  type  or  format  of 
documentation  required  to  be 
submitted.  Such  questions  should  be 
submitted  as  soon  as  practicable  to 
fecilitate  preparation  of  complete 
applications. 

(d)  Following  each  annual 
appropriation  by  Congress,  the 
Department  of  Energy  will  issue  a 
Federal  Register  notice  informing 
licensees  of  the  availability  of  funds  for 
reimbursement  and  whether  the 
Department  anticipates  that  approved 
claims  for  that  year  may  be  subject  to 
prorated  payment.  This  Federal  Register 
notice  will  also  serve  as  the 
Department's  official  invitation  for 
eligible  licensees  to  submit  their  claims 
by  the  dates  specified  in  the  notice.  It 
is  the  Department's  intent  that  initial 
claims  for  reimbursement,  with 
accompanying  documentation,  may  be 
submitted  to  the  Department  on  or 
before  February  1, 1994,  and  subsequent 
claims  may  be  submitted  to  the 
Department  on  a  semi-annual  basis  on 
or  before  February  1  or  August  1, 
begirming  in  1995.  Such  claims  may 
request  reimbursement  for  any  incurred 
costs  of  remedial  action,  otherwise 
eligible  for  reimbursement  under  this 
part,  and  for  which  reimbursement  has 
not  previously  been  approved  or  denied 
by  the  Department. 

(e)  A  licensee  shall  certify,  with 
respect  to  any  claim  submitted  by  it  for 
reimbursement,  that  the  work  was 
completed  as  described  in  an  approved 
reclamation  plan  or  other  authorization 
and  that  a  quality  assurance  program 
sufficient  to  ensure  the  adequacy  of  the 
reclamation  construction  was 
implemented.  In  addition,  the  licensee 
shall  certify  that  all  costs  for  which 
reimbursement  is  claimed,  all 
documentation  submitted  in  support  of 
such  costs,  and  all  statements  or 
representations  made  in  the  claim  are 
complete,  accurate,  and  true.  Such 
certification  shall  be  signed  by  an  officer 
or  other  official  of  the  licensee  with 
knowledge  of  the  contents  of  the  claim 
and  authority  to  represent  the  licensee 
in  making  such  certification. 

(f)  All  claims  for  reimbursement 
submitted  to  the  Department  of  Energy 
shall  be  sent  by  registered  or  certified 
mail,  return  receipt  requested. 

1765.21    Proeaaaing  reimburaement 
raquesta. 

(a)  The  Department  of  Energy  shall 
conduct  a  preliminary  review  to 
determine  the  completeness  of  each 
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claim  submitted  in  accordance  with  the 
requirements  of  §  765.20.  For  the  claims 
submitted  on  or  before  February  1, 1994, 
the  Department  shall  complete  a 
preliminary  review  as  soon  as 
practicable  following  receipt  of  such 
claims.  For  claims  submitted  after  such 
date,  the  preliminary  review  will  be 
completed  within  60  days  of  the 
applicable  deadline  for  submitting  such 
claims. 

(b)  After  completing  the  preUminary 
review  specified  in  paragraph  (a)  of  tl^s 
section,  the  Department  of  Energy  may 
request  the  claimant  to  provide 
additional  docimientation  or 
clarification  determined  by  the 
Department  to  be  necessary  to  complete 
its  evaluation  of  the  claim.  Any 
additional  information  requested  by  the 
Department,  if  provided,  must  be 
submitted  by  the  claimant  within  60 
days  of  receipt  of  such  request  unless 
the  Department  specifies  in  writing  that 
additional  time  is  provided. 

(c)  At  any  time  ouring  the  review  of 
a  claim,  the  Department  of  Energy  may 
request  an  informal  conference  with  a 
claimant  or  with  NRC  or  an  Agreement 
State  to  obtain  further  information  or 
clarification  on  any  unresolved  issue 
pertaining  to  the  dairo.  While  the 
applicant  is  not  required  to  provide 
additional  clarification  requested  by  the 
Department,  a  failure  to  do  so  may 
result  in  the  denial  of  that  portion  of  the 
claim  for  which  information  is 
reouested. 

(d)  Upon  receiving  any  additional 
documentation  requested  and  submitted 
in  accordance  with  the  provisions  of 
paragraph  (b)  of  this  section,  the 
Department  of  Enervv  shall  complete  a 
final  review  of  all  submitted 
infcHtnation  prior  to  making  a 
reimbursement  decision.  As  a  part  of 
this  final  review,  the  Department  shall 
request  firom  NRC  or  an  Agreement  State 
written  certification  that  the  activities 
for  which  reimbursement  is  claimed  and 
certified  by  the  licensee  as  being 
factually  correct  are  substantially  in 
conformance  with  the  licensee's 
approved  reclamation  plan.  The 
Etepartment  shall  not  provide 
reimbursement  for  costs  incurred  for 
any  activity  for  which  such  concurrence 
is  not  received. 

(e)  A  written  decision  regarding  the 
Department  of  Energy's  determination  to 
approve,  approve  in  part,  or  deny  a 
claim  will  be  provided  to  the  applicant 
within  10  days  of  completion  of  the 
final  review. 

(f)  All  reimbursements  approved  by 
the  Department  of  Energy  in  a  given 
review  cycle,  as  specified  in  the  Federal 
Register  notice  described  in  §  765.20(d). 
will  be  processed  at  the  same  time  for 


payment  in  accordance  %vith  the 
requirements  governing  disbursements 
from  the  Uraniimfi  Enrichment 
Decontamination  and  Decommissioning 
Fund  (referred  to  in  this  section  as  the 
'Fund')  established  pursuant  to  section 
1801  of  the  Atomic  Energy  Act  of  1954. 
In  the  event  the  Department  of  Energy 
determines  that  insufficient  funds  are 
available  at  any  time  to  provide  for 
complete  payment  of  all  outstanding 
approved  claims,  reimbursements  of 
approved  claims  will  be  made  on  a 
prorated  basis.  The  Department  shall 
provide  annual  notice  of  congressional 
appropriation  levels  and  any  anticipated 
short  fall  between  funds  available  and 
the  expected  claims  for  reimbursement. 
as  specified  in  S  765.20(d).  Any  portion 
of  an  approved  claim  for  which 
reimbursement  was  not  made  due  to 
insufficient  funds  shall  be  paid  in  full 
at  such  time  as  funds  become  available. 

(g)  Notwithstanding  the  provisions  of 
paragraph  (f)  of  this  section,  or  any 
other  provisions  of  this  part,  any 
requirement  for  the  payment  or 
obligation  of , funds  by  the  Department  of 
Energy  established  by  this  pari  shall  be 
subject  to  the  availability  of 
appropriated  funds,  and  no  provision 
herein  shall  be  interpreted  to  require 
obligation  or  payment  of  funds  in 
violation  of  the  Anti-Defidency  Act  (31 
U.S.C  1341). 

1765.22    Appeals  proeeduraa. 

(a)  Any  licensee  that  wishes  to  contest 
a  determination  made  by  the 
Department  of  Energy  concerning  the 
total  quantity  of  tailings  or  Federal- 
related  tailings  present  at  a  site,  or  the 
Federal  reimbursement  ratio  applicable 
to  such  site,  shall  invoke  the  appeals 
process  specified  in  §  765.22(c)  and  (d). 

(b)  Any  licensee  that  has  submitted  a 
claim  that  has  been  denied,  in  whole  or 
in  part,  that  chooses  to  appeal  such 
denial,  shall  invoke  the  appeals  process 
spedfied  in  §  765.22(c)  and  (d). 

(c)  A  licensee  shall  file  any  appeal 
with  the  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585. 

(d)  Any  appeal  must  be  filed  within 
45  days  fit>m  the  date  the  licensee  was 
notified  of  the  denial,  in  whole  or  in 
part,  of  a  claim  (as  described  in 

§  765.23(b)]  or  a  quantity  or  ratio 
determination  (as  described  in 
§  765.23(a)].  Appeals  will  be  governed 
by.  and  must  comply  in  full  with,  the 
procedures  set  forth  in  10  CFR  part  205. 
subpart  H.  The  dedsion  of  the  Office  of 
Hearings  and  Appeals  shall  be  the  final 
dedsion  of  the  Department. 


I7SS.23    Annual  rapoft 

The  Department  of  Energy  shall 
prepare  annually  a  report  summarizing 
pertinent  information  concerning  claims 
submitted  in  the  previous  calendar  year, 
the  status  of  the  Department's  review  of 
such  claims,  determinations  made 
regarding  such  claims,  amounts  paid  for 
dainu  approved,  and  other  relevant 
information  concerning  this 
reimbursement  program.  The  report  will 
be  available  to  all  interested  parties 
upon  written  request  to  the  Department 
and  will  also  be  available  in  the 
Department's  Freedom  of  Information 
Reading  Room.  1000  Independence 
Avenue  SW.,  Washington,  DC. 

Subpart  D— Additional  Reimbursement 
Procedurea 

1765^0    fMrnbursamantofooatslncunad 
In  accordanca  with  a  plan  for  aubaequeni 
remedial  action. 

(a)  This  section  establishes 
procedures  governing  remedial  action 
costs  incurred  in  accordance  with  a  plan 
for  subsequent  remedial  action 
approved  by  the  Department  of  Energy 
as  provided  in  this  section.  Costs 
otherwise  eligible  for  reimbursement  in 
accordance  with  the  terms  of  this  part 
and  incurred  in  accordance  with  such 
plan  shall  be  reimbursed  in  accordance 
with  the  provisions  of  this  subpart  D 
and  subpart  C.  In  the  event  there  is  an 
inconsistency  between  the  requirements 
of  this  subpart  D  and  subpart  C.  the 
provisions  of  subpart  D  shall  govern 
reimbursement  of  such  costs. 

(b)  At  any  time  after  January  1, 2000, 
but  in  no  event  later  than  December  31,  ' 
2001,  a  licensee  to  which  the  full 
reimbursement  authorized  under 

§  765.11  has  not  been  made  may  submit 
to  the  Department  of  Enei^  a  plan  for 
subsequent  remedial  action. 
Reimbursement  of  costs  incurred  after 
December  31. 2002.  shall  be  sub)ed  to 
the  submission  of  such  a  plan  by  the 
licensee  and  approval  by  the 
Department.  Such  plan  shall  include: 

(1)  All  applicable  requirements 
established  by  NRC  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Ad  of  1978.  or  by  an  Agreement 
State,  that  are  included  in  a  rechmation 
plan  approved  by  NRC  or  an  Agreement 
State,  and  that  have  not  yet  been 
satisfied  in  full  by  the  licensee. 

(2)  The  total  cost  of  remedial  action 
required  at  the  site,  together  virith  all 
necessary  supporting  documentation, 
segregated  into  adual  costs  incurred  to 
date  and  anticipated  future  costs.  Adual 
costs  incurred  to  date  shall  be  all  those 
costs  for  which  claims  for 
reimbursement  have  been  reviewed  and 
approved  by  the  Department  of  Energy 
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Anticipated  cosU  AaU  be  tke  ertiinaled 
cost  of  fBoaedial  adioB  tob*  conqiloled 
a»  reooited  by  ftB  epiiroved  rackoMticB 
pUa  lor  tfae  aite  eutboriMd  by  NRC  or 
tbe  Agraeatni  State;  Such  attiiBatad 
caeU  abaU  ideatify  the  coats  oi  MflMdiel 
action  aaeoriated  %nth  each  activity  or 
requireaaat  G(»taiiiad  in  the  plan  for 
subsequaat  loiedinl  actkn.  Ueima  will 
be  reviewed  by  the  DepertBMBt  to  aasora 
thM  coaU  M«  canaietaBi  with  the  surety 
requireomta  provided  by  the  bcanseee 
toNRCor  aa  Ayaement  State. 

(c)  The  Depertment  of  Energy  ahall 
review  the  plan  for  sufaeeqaeot  temedia] 
action  suhnitted  Iqr  eecb  licenaee  aad 
shall  approve,  approve  with 
modifications,  or  reject  such  plan.  At 
any  time  (hirmg  such  review,  the 
Department  may  request  additiooal 
information  from  the  licensee  to  clarify 
or  provide  sopport  for  any  provision  or 
estimate  contained  in  such  plan.  The 
Department  may  also  consult  with  NRC 
or  an  Agreement  Slate  concerning  any 
provision  or  estimate  contained  in  such 
plan.  Upon  approval,  approval  with 
modifications,  or  n|ectlon  of  a  plan,  the 
Depetment  ^all  inform  the  licensee  of 
such  decision  and  provide  an 
explanation  of  the  basis  Ibr  such  action. 

(d)  fa>  tiw  event  the  Department  of 
Enet^  rejects  a  plan  for  subsequent 
remedial  action  submitted  by  a  licensee, 
the  licensee  may  prepare  and  sid)mit  a 
new  plan  widihi  120  days  of  raoeiving 
notice  of  die  plan's  rejection.  The 
Department  niaH  review  and  approve, 
approve  with  modifications,  or  reject 
the  new  plan  in  accordance  with 
paragraph  (c)  of  this  section.  The 
licensee  may  continue  to  submit 
additional  plans  fbr  subsequent 
remedial  action  in  accordance  with  the 
pitmsione  of  this  section  until  such 
time  as  the  Department  approvee  such  a 
plan,  or  December  31,  2002,  whichever 
occurs  first  A  feilure  by  a  licensee  to 
receive  approval  bam  tbe  Department  of 
such  a  plan  prior  to  December  31. 2002, 
vail  preclude  that  licensee  from 
receiving  any  reimbursement  fbr  costs  of 
remedial  action  incurred  after  such  date, 
imless  and  until  such  time  as  the 
licensee  obtains  approval  fivm  the 
DepartmeBt  of  sudi  a  plan. 


[  The  Department  of  &iei]gy  riiall 
determine,  in  approving  a  ptrna  for 
subsequent  remedial  action,  tbe 
maximum  nimbursement  amount  for 
which  the  licensee  may  be  eligible.  This 
maximum  reimbursement  amount  shall 
be  the  smaller  of  the  following  two 
quantities:  (1)  The  amount  obtained  by 
multiplying  the  total  coat  of  remedial 
action  at  the  site,  as  determined  in  the 


approved  plan  lar  lubaeiiiawt  remedial 
actioB.  by  the  Federal  recmbmsoMnt 
ratio  estabhshad  fior  sech  sMe;  or  (2) 
$S.50.  ee  adjaatad  for  iaflaticn,  per  dry 
short  tea  nnilliplied  by  d»  qantity  of 
FederaVrektad  tatlaasga.  ThaDepertaMnt 
shall  snblract  from  sach  amxinnnB 
reimbaraemeol  amoimt  any 
reimbursement  already  approved  to  be 
paid  to  the  liceaaea.  The  reeuhtaig  earn 
shali  be  the  potential  additional 
reimbuisaeaaat  to  vdiich  the  licensee 
maybeeatitled. 

|7S5^    Placement  of  ftjnds  In  eecrow  for 
aubeaqaent  laniedM  actfon. 

(aj  Upon  approval  of  the  first  plan  for; 
subsequent  remedial  action,  the 
Department  of  Energy  shall  establish  an 
escrow  account,  subject  to  the 
availability  of  funds,  vrith  and 
admimstered  by  the  United  States 
Treasury  Department  in  accordance 
with  reqnirerrents  established  by  the 
Department  of  Energy.  Funde  will  be 
adaed  to  ttw  escrow  account  upon 
Department  of  Energy  approval  of  aiy 
subsequent  plens  submitted  by  other 
licensees.  The  Department  of  Energy 
shell  satboriza  reimbarsement  of  coats 
of  remedial  action,  incurred  in 
accordance  with  an  a(>proved  plan  for 
subsequent  remedial  action  and 
approved  fav  the  Depvtment  of  Energy 
as  specified  by  subpert  C  of  this  part,  to 
be  made  from  such  escrow  account. 

(b)  All  reimbursable  costs  under 

$  765.11  are  payable  in  full  from  the 
fuiKb  placed  in  eecxow.  The  Departmeat 
of  Energy's  reindMirsexaent  of  these  costs 
is  contingant  upoa  the  avadlabiltty  of 
funds  as  specified  in  §  765.21.  These 
costs  era  rmB^uiaabW  uatil:  (l)  This 
remedia)  action  has  been  completed,  or 
(2)  Tha  hcensee  hea  been  reimbsised  its 
majcmuffi  reimboTsennnt  aaaflfust  as 
determined  by  the  Department  pursuant 
to  parampb  (e)  of  §  765.30. 

(c)  A  licensee  shaTI  submit  any  claim 
for  reimbursement  of  costs  incurred  in 
acctmfance  with  an  approved  plan  fbr 
subsequent  remedial  action  in 
accoroBiioa  wrilh  tha  raquireraents  of 
subpart  C.  Tha  Department  of  Energy 
shall  review  and  apprcwa.  approve  in 
part,  or  deny  any  sach  clahns  in 
accordance  with  tha  procedures 
specified  in  subpart  C.  The  Department 
shall  authorize  the  withdrawal  of  funds 
placed  in  tha  escrow  accouitf  apon 
approval  of  any  such  claim  tor 
reimburseraenU 

(d)  After  all  reraediai  adioas  have 
been  completed  by  affiscted  Agreeanexit 
State  or  hWC  liceasees.  tha  Department 
of  Eaargy  wiU  issue  a  Federal  Register 
notice  attooiuidnga  tanainatian  date 


beyond  whicii  claims  for  reimbursement 
will  BO  longer  be  accepted. 

1765.32    RalaibureamantofaMaeafunda. 

(a)  No  later  thaj  My  31.  2005,  the 
Departaseal  of  Eosrgy  riiaD  determine  if 
tha  hmds  suchorijged  fbr  appropriation 
pursuant  to  sectioii  10(0  of  the  Energy 
Policy  Act  of  1992  (42  U.S.C.  2296a-2}. 
as  adjuated  for  kiflotion  pursuant  to 

§  765.12,  exceed,  as  of  that  date,  the 
combhied  total  of  all  reimbursements 
which  have  been  paid  to  licensees 
imder  this  part,  any  amounrts  approved 
for  reimbiirseraent  and  owed  to  any 
licensee,  and  any  anticipated  additional 
reimbursements  to  be  made  in 
accordance  with  any  approved  plans  for 
subsequent  remedial  action. 

(b)  In  the  event  the  Department  of 
Energy  determines  that  funds 
authorized  pursuant  to  section  1003  of 
the  Energy  Policy  Act  (42  U.S.C  2296a- 
2).  as  increased  for  inflation,  exceed  the 
combined  total  of  all  reimbursements 
(as  indicated  in  paragraph  (a)  of  this 
sectionU  the  Depaitraent  may  establish 
procedures  for  providing  additional 
reimbursement  to  a  licensee  for  eligible 
remedial  action  costs.  In  the  event  such 
excess  funds  are  insufficient  to  provide 
reimbursement  of  all  eligible  costs  of 
remedial  action,  reimbursement  of 
eligible  costs  shall  be  paid  on  a  prorated 
basis. 

(c)  Each  eligible  licensee's  prorated 
share  will  be  determined  by  dividing 
the  total  excess  funds  avail^le  by  the 
total  number  of  tons  of  Federai-related 
tailings  present  at  sites  where  costs  of 
remedial  action  ejccaed  $5.50  per  dry 
short  ton.  as  adjusted  for  inflation 
pursuant  to  $  765.12,  The  resukhig 
number  will  ba  tha  maximum  cost  per 
ton,  over  $5.50,  thai  may  ba  reimbursed. 
Total  reimbuxsement  for  each  licensee 
that  has  inomed  approved  costs  of 
remedial  action  in  excess  of  $5.50  per 
dry  short  toe  will  be  tha  product  of  snch 
excess  cost  per  ton  miihiplied  by  the 
number  of  dry  short  tons  of  Federai- 
related  tailings  at  the  site  or  tha  actual 
costs  incurred  and  approved  by  Ate 
Department  of  Energy,  whichever  is 
less. 

(d)  Any  costs  of  remedial  action  far 
which  reimbursement  is  sought  from 
excess  funds  detwmined  by  the 
Department  of  Energy  to  be  available  is 
subject  to  all  requirements  of  this  part 
except  ^  per  ton  limit  on 
reimbursement  established  by  paragraph 
(d)  of  $765.11. 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPwt261 

[530-Z-«-0W;  FW.-46M^] 

Rrwi  Ragulatory  Octonninatlon  on 
Four  LargA-VolufiM  WastM  From  th« 
Combustion  of  Coal  by  ElMtrlc  Utility 
PowarPlonts  j 

AGENCY:  Environmental  Protection 

Agency. 

ACnON;  Final  regulatory  determination. 

WMMAiry:  Today's  action  presents  the 
Agency's  final  regulatory  determination 
required  by  Section  3001(b)(3)(C)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  on  four  large-volume  fossil- 
fuel  combustion  (FFC)  waste  streams — 
fly  ash,  bottom  ash.  boiler  slag,  and  flue 
gas  emission  control  waste — studied  in 
the  Agency's  February  1988.  Reoort  to 
Congress:  Wastes  from  the  Cowbustion 
of  Coal  by  Electric  Utility  Power  Plants 
(RTC).  EPA  has  concluded  that 
regulation  imder  Subtitle  C  of  RCRA  is 
inappropriate  for  the  four  waste  streams 
that  were  studied  because  of  the  limited 
risks  posed  by  them  and  the  existence 
of  generally  adequate  State  and  Federal 
regulatory  programs.  The  Agency  also 
believes  Uiat  the  potential  for  damage 
from  these  wastes  is  most  often 
determined  by  site-  or  region-specific 
factors  and  tliat  the  currant  ^ate 
approach  to  regulation  is  tiics 
appropriate.  Therefore,  the  Agency  will 
continue  to  exanpt  diesa  wastes  from 
regulation  as  hazardous  wastes  under 
RCRA  Subtitle  C.  However.  EPA 
believes  that  industry  and  the  States 
should  contiaue  to  ivview  the 
appropriate  manag9ment  of  these 
wastes.  EPA  wiR  consider  these  wastes 
during  tba  Ayncy's  ongoing  assessment 
of  industrial  non-hazardous  wastes 
under  RCRA  Subtitle  D. 

EPA  plans  to  make  a  final  regulatory 
determination  on  the  remaining  FFC 
waste  streams  (beyond  the  four  listed 
above)  subject  to  Section  3001(b)(3)  of 
RCRA  by  April  1,1998. 
EFFECTIVE  DATE:  September  2. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  regulatory 
determination,  contact  the  RCRA/ 
Superfund  hotline  at  (800)  424-9346  or 
(703)  412-9810,  or  Patti  Whiting  at  (703) 
308-8421. 
SUPPLEMENTARY  MFORMATION: 
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Regulatory  Determination 
rv.  Regulatory  Determination  for  Poor  Large- 
Volume  Coal-Fixed  Utility  Waste* 

V.  Regulatory  Flexibility  Act 

VI.  Regulator}-  Determination  DDckat 
Appendix  A — Analysis  of  and  Eaepoosi 

Public  Comments  on  the  Report  to 
Congress 
Appendix  B— Analysis  of  sad  Keapooai 
Public  Comments  oa  the  Motice  of  Data 
Availability 

I.  Background 

A.  Statutory  Authority 

Today's  notice  is  issued  under  the 
authority  of  Section  3001(bK3)(C)  of 
RCRA,  which  requires  that  after 
completion  of  the  Report  to  Coogtesa 
mandated  by  Section  8002(n)  of  RCRA. 
the  Administrator  must  determine 
whetlier  Subtitle  C  regulation  of  fossil 
fuel  combustion  wastes  is  warranted. 

B.  History  of  the  Combustion  Waste 
Exclusion 

fai  December  1978.  EPA  proposed  the 
fJrst  reguletions  to  implement  Subtitle  C 
of  RCRA.  At  that  lime,  the  Agency 
reoogBizad  that  certain  large-volanw 
wastes,  including  wastes  from  the 
combustion  of  fossil  fuels,  might 
warrant  special  treatment.  However,  the 
Agency  had  vary  bttle  information 
regarding  the  native  of  and  risks  posed 
by  tbeae  ler^vt^ame  wastes. 
Additiooally.  the  Agency  bad  no  data 
on  the  costs  and  effectiveness  of 
technologies  for  managing  these  wastes. 
In  light  of  these  uncertaintieSs  EPA 
proposed  a  limited  set  of  regulations  for 
the  management  of  these  wastes  (43  PR 
58946,  59015,  December  18. 1978). 

On  May  19. 1980.  EPA  promulpted 
the  initial  regulations  implenMDting 
Subtitle  C.  By  then,  however.  Congress 
was  debating  RCRA  reauthorization  and 
both  Houses  had  passed  bills  restnctiiig 
EPA's  authority  to  regulate  largr-vohtzne 
wastes  imder  Subtitle  C  of  RCRA. 
Anticipating  the  enactment  (rf 
legislation  amending  RCRA  Section 
3001,  EPA  excluded  fossil  fuel 
combtisticn  wastes  from  these 
regulations  (45  FR  33084,  33(»9,Kfa7 
19. 1980). 

In  October  1980,  Congress  passed  the 
Solid  Waste  Disposal  Act  Amendments. 
Among  other  things,  the  amendments 


temporarily  exempted  from  regulation 
as  hazardous  wastes  certain  large- 
volume  wastes  generated  primarily  from 
the  combustion  of  coal  or  other  fossil 
fuels  (RCRA  SecUon  3001(b)(3)(A)(i)). 
These  large-voliune  wastes  include  fly 
ash  waste,  bottom  ash  waste,  boiler  slag 
waste,  and  flue  gas  emission  control  (or 
flue  gas  desulfurization)  waste.  In  RCKA 
Section  8002(n),  Congress  directed  EPA 
to  conduct  a  detailed  and 
comprehensive  study  based  on  eight 
study  factors  (discussed  in  detail  below) 
and  to  submit  a  Report  to  Congress  on 
"the  adverse  effects  on  human  health 
and  the  environment,  if  any,  of  the 
di^osal  and  utilization  of  fly  ash  waste, 
bottom  ash  waste,  slag  waste,  flue  gas 
emission  control  waste,  and  other 
byproduct  materials  generated  primarily 
from  the  combustion  of  coal  or  other 
fossil  fuels." 

Finally,  in  RCRA  Section 
3001(b)(3)(C),  Congress  directed  that 
within  6  months  of  submitting  the 
report,  EPA  must,  after  public  hearings 
and  opportunity  for  comment,  decide 
whether  regulation  of  the  management 
of  the  temporarily  exempt  FFC  wastes  as 
hazardous  wastes  imder  Subtitle  C  is 
warranted.  Once  the  decision  is  made, 
the  Administrator  must  publish  the 
Agency's  regulatory  determination  in 
the  Federal  Register. 

In  1981.  EPA  provided  an 
interpretation  of  the  RCRA  regulations 
regarding  the  exclusion  of  fossil-fuel 
combustion  wastes  from  regulation 
under  Subtitle  C  *.  EPA  stated  that, 
pending  the  results  of  the  Report  to 
Congress,  the  Agency  would  interpret 
the  following  to  be  exempt  from  RCRA 
Subtitle  C  pending  further  study:  (1)  Fly 
ash,  bottom  ash,  boiler  slag,  and  flue  gas 
emission  control  wastes  resulting  from: 
the  combustion  solely  of  coal.  oil.  or 
natural  gas,  the  combustion  of  any 
mixture  of  these  fossil  fuels,  and  the 
combustion  of  any  mixture  of  coal  and 
other  fuels  2  where  coal  makes  up  at 
least  50  percent  of  the  mixture,  and  (2) 
wastes  produced  in  conjunction  with 
the  combustion  of  fossil  fuels  that  are 
necessarily  associated  with  the 
prodDction  of  energy  and  that  have  been 
and  are  mixed  with  and  co^sposed  or 
co-treated  with  fly  ash,  bottom  ash, 
boiler  slag,  or  flue  gas  emission  control 
wastes  from  coal  combustion. 

RCRA  was  amended  again  in  1984  by 
the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  (Pub.  L  No.  98- 
616. 98  Stat.  3221).  These  amendments 


>U«er  from  G.  Dietrich.  U.S.  EPA.  to  P.  Emler. 
Uiatt^  Solid  Waste  Activities  Croup,  January  13, 
leei ,  Report  to  Coogieet:  Waste*  from  the 
Combustion  of  Coal  by  Electric  Utility  Power 
Plants.  February  1988.  Appaadix  A. 

*  Sea  discussion  below  on  pan  10. 
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added  Section  3004(x),  which  gave  EPA 
the  flexibility  to  promulgate  regulations 
under  Subtitle  C  that  considerMl  the 
unique  cbanctehstics  of  some  lar^e- 
volxune  wastes,  including  FFC  wastes. 
Specifically,  if  EPA  determined  that 
some  or  all  of  the  wastes  bom  fossil-fuel 
combustion  should  be  regulated  as 
hazardous  waste,  it  couid  modify 
certain  HSWA  requirements  to  take  into 
account  the  special  characteristics  of  the 
wastes,  the  practical  difficulties  of 
implementing  the  standards,  ajid  site- 
specific  characteristics,  as  long  as  the 
modifications  still  protected  hwnan 
heeith  and  the  environment. 

In  Febnary  1988,  EPA  subrnitled  i!s 
Report  to  Congress:  Wastes  from  the 
Conibustion  of  Coal  by  Elertric  Utility 
Power  Plants,  as  required  under  RCRA 
Section  8002(n).  Because  coal-fired 
electric  utilities  generate  a  large 
majority  of  all  fossil-fuel  combustion 
wastes,  the  RTC  focused  on  wastes 
generated  by  coal-fired  electric  utilities. 
The  document  does  not  address  wastes 
generated  by  utilities  burning  other 
fossil  fuels  or  wastes  from  non-utility 
boilers  burning  any  type  of  fossi  1  fuel 
(Lhe  Agency  deferred  study  of  these 
waste  streams  until  a  later  date).  The 
report  provided  the  Agency's  analysis  of 
available  data  considering  the  eight 
study  Gsctors  Usted  in  Se^on  8002(n}  of 
RCRA  and  presented  the  Agency's 
tentative  determination  regarding  large- 
volume  %vastes  from  coal-fired  electric 
utilities.  Following  the  release  of  the 
RTC,  the  Agency  provided  a  notice  and 
comment  period  that  extended  through 
May  16. 1988.  and  held  a  public  hearing 
in  Denver.  Colorado,  on  April  26. 1988. 
Appendix  A  summarizes  the  comments 
received  on  the  RTC. 

Because  of  other  priorities,  the 
Agency  did  not  pubUsh  the  regulatory 
determination  for  fossil-fuel  combustion 
wastes  within  the  timeframe  established 
in  Section  3001(b)(3)(C).  As  a  result,  a 
s-.:it  was  filed  on  behalf  of  the  Bull  Run 
Coalition  (an  Oregon  citizens  group). 
wiia  the  Edison  Electric  Institute 
intervening  as  plaintiffs. 3  On  June  30. 
•>j92,  the  Agency  entered  into  a  Consent 
Decree  that  established  a  schedule  for 
the  Agency  to  complete  the  regulatory 
determinations  for  all  fossil-fuel 
ccmbustion  wastes.  The  Consent  Decree 
divides  FFC  wastes  into  two  categories: 
(1)  Fly  ash.  bottom  ash.  boiler  slag,  and 
fluA  gas  emission  control  waste  from  the 
corxtbustion  of  coal  by  electric  utilities 
and,  (2)  all  remaining  wastes  subject  to 
RCRA  Sections  3001(b)  and  8002^n). 
Separate  schedules  are  provided  in  the 


'Frank  GetuhaH,  et  al.  v.  WiUkm  K  H filly,  et  al. 
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Consent  Decree  for  each  category  of 
waste. 

In  accordance  with  the  requirements 
of  the  Consent  Decree,  the  Agency 
notified  the  parties  to  the  litigation  on 
December  1, 1992,  that  a  regulatory 
determination  for  fly  ash,  bottom  ash, 
slag,  and  flue  gas  emission  control  waste 
from  the  combustion  of  coal  by  electric 
utilities  would  be  made  by  August  2, 
1993.  For  the  remaining  FFC  wastes,  the 
Agency  indicated  that  hirther  study  was 
required  and  that  a  regulatory 
determination  would  be  completed  for 
these  wastes  by  April  1, 1998. 

In  preparing  the  regulatory 
delerminaiion.  EFA  colieclud  and 
reviewed  recent  information  on  wastes 
from  coal  fired  electric  utility  power 
plants.  On  February  12. 1993.  EPA 
published  a  Notice  of  Data  Availability 
in  the  Federal  Register,  soliciting 
comments  on  these  data  (58  FR  8273). 
In  the  notice,  EPA  also  requested 
comments  on  a  proposed  methodology 
to  be  used  in  making  the  final  regulatory 
determination.  This  three-step 
analytical  approach  was  recently  used 
in  making  the  June  13, 1991.  regulatory 
determination  for  special  wastes  from 
mineral  processing  (56  FR  27300). 
Comments  on  the  newly  available  data 
and  on  the  proposed  methodology  are 
discussed  in  Appendix  B  of  today's 
notice. 

Today's  decision  is  based  on  the  RTC 
and  the  data  and  analyses  that  underUe 
the  report,  comments  on  the  RTC. 
supplemental  information  gathered  after 
the  RTC.  and  comments  on  that  newly 
available  information, 

C.  Overview  of  the  Report  to  Congress 

1.  Scope  of  the  Report 

EPA  published  the  RTC  in  1988.  The 
RTC  documents  EPA's  study  of  special 
wastes  from  coal-fired  utilities 
temporarily  excluded  from  regulation 
under  RCRA  Subtitle  C.  EPA  did  not 
include  within  the  scope  of  the  RTC  oil- 
and  gas-fired  utility  wastes,  as  well  as 
industrial  FFC  wastes.  The  study 
presents  EPA's  understanding  of  the 
generation,  management,  disposal,  and 
reuse  of  wastes  from  coal  ccmbustion 
for  electricity  generation. 

2.  Study  Factors 

The  RTC  addressed  the  following 
eight  study  factors  required  under 
Section  8002(n)  of  RCRA: 

1.  Sources  and  volumes  of  such 
materials  generated  per  year, 

2.  Present  disposal  and  utiUzation 
practices, 

3.  Potential  danger,  if  any,  to  human 
health  and  the  environment  from  the 
disposal  and  reuse  of  such  materials. 


4.  Dorumented  cases  in  which  danger  to 
human  health  or  the  environmerjt 
from  surface  runoff  or  leachafe  h^s 
beon  proved, 

5.  Ahemalives  to  current  disposal 
methods. 

6.  Costs  of  sucrh  alternatives, 

7.  Impact  of  those  alternatives  on  the 
use  of  coal  and  other  natural 
resources,  and 

a.  Current  and  potential  utilization  of 

Siich  materials. 

In  iirfipori.ng  the  RTC  EPA  addressed 
these  flight  study  factors  as  thpy  apply 
to  coal-fired  combustion  wastes 
generated  bv  electric  utilities.  The  RTC 
is  divided  into  six  sections  that  .-^ndress 
thfcs*-  feinnrs.  The  first  section  provides 
an  overview  of  tlie  U.S.  eiactnr  titilily 
industry.  inch:ding  the  structure, 
economic  and  environmental 
regulations,  and  describes  the 
importance  of  coal  to  the  electric  utility 
industry.  The  second  section  examines 
the  amounts  and  types  of  wastes 
generated.  The  third  section  discusses 
current  waste  management  and  disposal 
praciices  used  by  the  electric  utility 
industry  and  possible  alternatives  to 
these  practices.  The  fourth  section 
reviews  the  potential  and  documented 
impacts  of  these  wastes  on  human 
health  and  the  environment,  and  the 
fifth  section  evaluates  costs  associated 
with  current  waste  disposal  practices 
and  additional  costs  that  couid  be 
incurred  under  a  variety  of  alternative 
waste  management  practices.  The  final 
section  summarizes  the  RTC  s  tentative 
findings  and  provides  recommendations 
for  a  regulatory  determination. 

3.  Preliminary  Findings 

Using  the  RTC  findings,  EPA 
developed  three  prehminary 
recommendations  for  such  wastes.  A 
summary  of  these  recommendations  is 
provided  below. 

a.  Large-volume  wastes.  The  RTC 
found  that  while  the  nc-,orily  of  the 
materials  present  in  tlie  to^ir  large 
volume  wastes — fly  as.n.  bottom  ash. 
boiler  slag,  and  flue  dust — are  no>  of 
major  concern  (e.g.,  more  than  95 
percent  of  the  ash  is  cviniposed  of  oxides 
of  silicon,  aluminum,  iron,  and 
calcium),  trace  constituents  in  the 
wastes,  including  arsenic  barium, 
cadmium,  chromium,  lead,  mercury, 
and  selenium,  may  present  risks  to 
human  health  and  the  environment. 
However,  the  data  also  indicates  that 
these  wastes  senerally  ao  not  exhibit  tlie 
RCRA  hazardous  wasie  charBCthiistics. 
In  partiailar,  a  review  cf  the  exsraciion 
procedure  (HP)  test  data  indicate  that 
metals  are  generally  not  luund  in 
leachate  at  levels  abovH  lhe  haza<  doas 
waste  toxicity  characteristic.  Oiiy  ui.ee 
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metals— cadmium,  chromium,  and 
arsenic— wero  detected  in  any  ash  or 
sludge  samples  above  toxicity 
characteristic  levels  and  then  only 
infrequentiy. 

In  addition,  the  report  tentatively 
concluded  that  current  waste 
management  practices  appear  to  be 
adequate  for  protecting  human  health 
and  HtM  environment.  For  example, 
while  groundwater  monitoring  data 
showed  that  «raste  management  units 
can  cause  releases  of  pollutants  to 
imderlying  groundwater,  the  frequency 
and  magnitude  of  exceedences  of 
Primary  Drinking  Water  Standards 
(PDWSs)  were  found  to  be  relatively 
low— about  5  percent  of  all  samples 
showed  exceedences  of  PDVVS,  with 
exceedences  less  than  20  times  the 
applicable  standard  in  all  cases. 
Aoditionally,  human  populations 
generally  are  not  directly  exposed  to 
grotmdwater  in  the  vicinity  of  coal-fired 
utility  waste  management  sites;  public 
drinking  water  int^es  are  usually  at 
least  several  kilometers  from  the  sites. 
Furthermore,  the  RTC  indicated  that 
as  of  1988,  coal-fired  electric  utilities 
spent  about  $800  million  per  year  for 
the  disposal  of  coal  combustion  wastes. 
If  all  utility  large-volume  wastes  from 
coal  combustion  were  regulated  as 
hazardous  wastes,  the  cost  of  disposal 
practices,  excluding  corrective  action 
costs  or  higher  recycling  costs,  could 
increase  to  $3.7  billion  per  year.  Costs 
would  approach  $5  billion  annually  if 
all  existing  facilities  were  capped  and 
closed  and  new  facilities  were 
constructed  with  Uners,  leachate 
collection  systems,  flood  protection,  and 
groimdwater  monitoring.  Based  on  these 
findings,  the  RTC  tentatively  concluded 
that  regulation  of  these  wastes  under 
Subtitle  C  was  not  warranted. 

b.  Low-Volume  Wastes.  The  RTC 
identified  a  number  of  wastes  other  than 
the  large-volume  wastes  that  are 
typically  generated  in  lower  volumes  by 
coal-fired  electric  utihties.  These  "low- 
voltime  wastes"  include,  but  are  not 
limited  to.  boiler  blowdown,  coal  pile 
runoff,  cooling  tower  blowdown, 
demineralizer  regenerant  and  rinses, 
metal  and  boiler  cleaning  wastes, 
pyrites,  and  sump  effluents.  The  report 
indicated  that  several  low-volume 
wastes  may  exhibit  the  hazardous  waste 
characteristics  of  corrosivity  and  EP 
toxicity. 

Data  in  the  RTC  showed  that  waste 
streams  produced  during  equipment 
maintenance  (e.g..  boiler  chemical 
cleaning  wastes)  occasionally  exceeded 
hazardous  waste  toxicity  characteristics 
for  chromium  and  lead.  Boiler  chemical 
cleaning  vrastes  were  also,  in  limited 
instances,  found  to  exhibit  the 


characteristic  of  corrosivity.  No 
exceedences  of  toxicity  characteristics 
were  observed  for  other  low-volimie 
wastes,  but  available  data  were  limited. 
In  addition,  the  Agency  concluded  that 
data  on  these  low-volume  wastes  that 
are  co-disposed  with  the  four  large- 
volume  waste  streams  were  insufficient 
to  determine  the  potential  contribution 
of  particular  wastes  to  environmental 
risk  and  that  additional  study  of  low- 
volume  wastes  was  warranted.  Because 
of  these  findings,  the  Agency  indicated 
that  it  was  considering  removing  the 
exemption  for  low-volume  wastes. 

c.  Waste  utilization.  EPA  noted  in  the 
RTC  that  waste  utilization  practices 
appeared  to  be  conducted  in  an 
environmentally  safe  manner.  The 
Agency  encouraged  the  utilization  of 
coal  combustion  wastes  as  one  method 
for  reducing  the  amount  of  these  wastes 
requiring  disposal  and  supported 
voluntary  efforts  by  industry  to 
investigate  new  possibilities  for 
utilizing  coal  combustion  wastes. 

4.  Public  Comment  Process 

With  the  publication  of  the  RTC,  EPA 
established  a  comment  period  that 
ended  May  16. 1988  {See  53  FR  9976, 
March  28, 1988).  In  addition,  the 
Agency  held  a  public  hearing  on  the 
RTC  in  Denver,  Colorado,  on  April  26, 
1988  (53  FR  14839).  A  second  hearing 
was  scheduled  but  subsequently 
cancelled.  EPA  received  24  sets  of 
written  comments  prior  to  the  close  of 
the  comment  period.  All  individual 
comments  and  a  transcript  from  the 
public  hearing  are  available  for  public 
inspection  in  the  RTC  docket  (Docket 
No.  F-88-PATA-FFFFF).  The  docket 
also  contains  a  summary  of  all  the 
comments  presented  at  the  hearing  or 
submitted  in  writing.  EPA's  responses  to 
those  comments  are  provided  in  the 
docket,  as  well  as  in  Appendix  A  to  this 
regulatory  determination. 

D.  Supplemental  Analysis  and  Notice  of 
Data  Availability 

Supplemental  data  were  collected  and 
analyzed  for  the  large-volume  and  some 
low-volume  wastes  addressed  by  the 
RTC.  A  Notice  of  Data  Availability 
(Notice),  which  annovmced  the 
availability  of  this  information,  was 
published  in  the  Federal  Register  on 
February  12. 1993.  In  the  Notice,  EPA 
also  made  available  for  comment  the 
proposed  methodology  to  be  used  in 
making  a  final  regulatory  determination 
for  fly  ash,  bottom  ash,  slag,  and  flue  gas 
emission  control  wastes,  llie  Agency 
provided  a  45-day  public  comment 
period,  which  closed  on  March  29. 
1993. 


The  supplemental  data  provided  in 
the  Notice  were  obtained  by  EPA  from 
various  EPA  offices  and  other  Federal 
agencies,  State  agencies,  and  the  electric 
utility  industry.  In  addition,  literature 
searches  were  performed  to  identify 
recently  published  materials  on  fly  ash, 
bottom  ash,  boiler  slag,  and  flue  gas 
emission  control  waste  generated  by 
coal-fired  electric  utilities.  Information 
in  the  Notice  included: 

•  Published  and  unpublished 
materials  obtained  bom  State  and 
Federal  agencies,  utilities  and  trade 
industry  groups,  and  other 
knowledgeable  parties  on  the  volumes 
and  characteristics  of  fly  and  bottom 
ash,  slag,  and  flue  gas  emission  control 
waste. 

•  Published  and  impublished 
materials  on  management  practices 
(including  co-disposal  and  reutilization) 
associated  with  fly  and  bottom  ash,  slag, 
and  flue  gas  emission  control  waste. 

•  Published  and  unpublished 
materials  on  the  potential 
environmental  impacts  associated  with 
fly  and  bottom  ash,  slag,  and  flue  gas 
emission  control  waste  management. 

•  Published  and  unpublished 
materials  on  trends  in  utility  plant 
operations  that  may  affect  waste 
volumes  and  characteristics.  Specific 
information  was  sought  on  innovations 
in  scrubber  use  and  the  potential 
impacts  of  the  1990  Clean  Air  Act 
Amendments  on  waste  volumes  and 
characteristics. 

•  Energy  Information  Agency  (EIA). 
Department  of  Energy,  1990  data  on 
utility  operations  and  waste  generation 
obtained  from  EIA's  Form  767  database. 
These  data  are  submitted  to  EIA 
annually  by  electric  utilities. 

•  Site  visit  reports  and  accompanying 
facility  submittals  for  five  power  plants 
visited  by  EPA  during  fall  of  1992. 

•  Materials  obtained  from  public  files 
maintained  by  State  regulatory  agencies 
in  Virginia,  North  Dakota.  Texas, 
Indiana,  Colorado,  Wisconsin,  Ohio, 
and  Pennsylvania.  These  materials  focus 
on  waste  characterization  and 
environmental  monitoring  data,  along 
with  supporting  background 
information. 

EPA  received  14  written  comments 
addressing  the  Notice.  All  of  the 
comments  are  available  for  public 
inspection  in  Docket  No.  F-93-FFCA- 
FFFFF.  EPA's  response  to  the  comments 
are  provided  in  the  docket  and  in 
Appendix  B  to  this  regulatory 
determination. 

II.  Scope  of  the  Regulatory 
Determination 

This  section  describes  the  wastes  that 
are  and  are  not  affected  by  this 
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regulatory  detennination.  The 
discusaion  addreasea  tha  affected 
generators,  the  status  of  wastes 
generated  from  those  utilities  that  co- 
bum  fossil  fuels  with  non-coal  fossil 
fiiels  or  other  materials,  and  the  effect 
of  co-management  of  the  four  large- 
volume  wastes  with  low-volume  coal 
combustion  wastes  on  the  regulatory 
status  of  the  laige-volume  wastes. 
The  Consent  Decree  divided  the 
imiverse  of  fossil-ftiel  combustion 
wastes  into  two  categories:  lai;ge-volume 
wastes  from  coal-fired  electric  utilities 
referenced  in  RCRA  Section  3001(b)(3) 
(fly  ash,  bottom  ash,  boiler  slag,  and  flue 
gas  emission  conirol  wastes)  and 
"remaining  wastes"  (these  wastes  must 
still  be  studied  according  to  RCRA 
Section  8002(n}).  Each  category  has 
separate  schedules  for  making  the 
regulatory  determination.  Today's 
action  only  affects  fly  ash,  bottom  ash. 
boiler  slag,  and  flue  gas  emission 
control  waste  from  coal-fired  electric 
utilities.  All  remaining  wastes  are 
outside  the  scope  of  this  detennination. 
Because  a  waste  stream  which  is 
categorized  as  a  large-volume  waste  as 
generated  may  become  a  remaining 
waste  as  a  result  of  the  manner  in  which 
it  is  managed,  this  secticm  explains  the 
imiverse  of  as-generated  &nd  as- 
managed  large-volume  wastes  affected 
by  today's  action. 

A.  As-Generated  Large-Volume  Wastes 

Tlie  universe  of  wastes  affscted  by 
this  action  is  limited  to  the  iarge-vol\une 
waste?  generated  by  coal-fired  units  at 
steam  electric  utility  power  plants  in  the 
United  States,  including  independent 
power  producers  not  engaged  in  any 
other  industrial  activity  (this  latter 
group  was  included  because  the  Agency 
has  no  reason  to  believe  that  its  wastes 
and  practices  are  any  different  than 
those  of  larger  power  plants).  These 
wastes  are  subject  to  tne  regulatory 
determination  only  when  managed 
separately  from  other  FFC  wastes. 
Further,  the  population  is  limited  to 
wastes  from  those  fisdlities  for  which 
coal  is  almost  the  sole  fossiI-^Jel  feed. 

Information  on  electric  utilities 
collected  since  publication  of  the  Report 
to  Congress  demtmstntes  that  nearly  all 
coal-fired  boilera  occasionally  bum 
small  amounts  of  natural  gas  and/or 
fossil-fuel  oil  for  boiler  startup  or  flame 
staUlizatioD.  While  oil  ash  is  a 
remaining  waste  outside  the  scope  of 
today's  action,  tha  Agency  believes, 
based  on  published  Utflratim  and 
infbnnatian  ooUected  during  site  visits, 
that  tha  burning  otirilhx  startup  and 
flame  staUliatian  results  in  a  de 
minimis  contrilmtion  to  the  total 
volume  of  oomfaustioo  by-products 


generated  by  the  boiler  during  normal 
operations.  Similarly,  natural  gas 
combustion  for  boiler  startup  or  flame 
stabilization  results  in  de  minimis  ash 
formation  relativs  to  the  volume  of  by- 
products generated  from  coal 
combustion.  Accordingly,  the  total 
vdiuns  of  fly  ash,  bottom  ash,  slag,  and 
flue  gas  omission  control  waste 
generated  by  a  coal-fired  plant  that 
bums  oil  or  natural  gas  in  small 
quantities  for  start-up  or  flame 
stabilization  shall  be  considered  a  large- 
volume  waste  subject  to  this 
determination. 

The  information  collected  following 
publication  of  the  RTC  also  indicates 
that  some  operatora  occasionally  bum 
materials  other  than  coai  in  utility 
boilers,  some  of  which  are  considered 
hazardous  wastes  under  RCRA 
(operatora  may  do  so  and  their  residues 
continue  to  remain  exempt  under  the 
Bevill  exemption  as  long  as  50  percent 
of  the  feed  is  coal  and  the  residue  passes 
the  BIF  two-part  test  if  they  bum 
hazardous  waste).  This  practice  may  be 
conducted  for  the  purposes  of  disposal 
or  energy  recovery.  Wastes  from  the  co- 
buming  of  materials  were  not  studied  in 
the  RTC,  and  very  limited  information 
regarding  their  generation, 
characteristics,  and  management  has 
been  collected  to  date.  The  Agency 
recognizes  that  the  burning  of  such 
materials,  when  practiced  in  an 
envirnnmentally  sound  manner,  can  be 
an  eftective  waste  management  or 
Energy  recovery  strategy.  However.  EPA 
has  insufficient  data  to  determine  the 
amount  of  material  bumed  or  the 
potential  influence  of  burning  such 
materials  on  the  characteristics  of  the 
four  laige-volume  wastes.  The  Agency 
intends  to  study  the  co-buming  issue 
further  at  a  later  date,  as  appropriate. 
Thus,  the  large-volume  wastes  which 
result  from  any  such  burning  (with  the 
exception  of  co-buming  with  hazardous 
waste)  are  outside  the  scope  of  this 
determination.  The  follo«ving  paragraph 
discusses  the  special  case  of  co-buming 
hazardous  waste  and  coal. 

The  residues  from  those  facihties  that 
bum  hazardous  wastes  are  subject  to  the 
Boiler  and  Industrial  Fumace  (BIF)  mle 
under  RCRA  (40  CFR  266.1 12).«  Under 
the  BIF  mle.  facilities  must  conduct 
site-specific  sampling  and  analysis  of 


«The  I98t  intarpratatioa  at  footnote  1  above 
lUlat  llMt  th«  raaiduM  fron  oo-buming  oojoy  tha 
tmnpcrvy  exemption  only  when  the  non-coei 
material  in  the  feed  U  tmraed  for  iU  fuel  value.  This 
condition,  howwrer.  w—  i— u»eil  for  co-buroew  of 
hazardoua  vraeta  in  the  BIF  rule  (tee  preuMe 
dliomion*  at  5«  PR  7l0a-720O,  Feb.  21, 1991).  For 
(he  tame  reaaona  cited  during  that  rulemaking,  and 
u  a  outtar  of  oouiitancy.  tha  Agency  no  longer 
Impoaai  inch  a  ooaditkw  whan  the  non-coal 
material  ia  not  a  I 


waste-derived  residues  to  document  that 
hazardous  waste  burning  h^t  not 
significantly  increased  concentrations  of 
hazardous  constituents  in  the  residues. 
Because  tliis  testing  ensures  that  such 
wastes  are  similar  to  those  studied  in 
the  RTC.  thus  making  further  study  of 
these  wastes  unnecessary,  residues  that 
pass  the  test  are  within  the  scope  of 
today's  regulatory  determinatitHi. 

Finally,  for  the  purposes  of  this 
action,  Isrge-volume  wastes  from  coal- 
fired  electric  utilities  do  not  include 
wastes  generated  from  fluidized  bed 
combustion  (FBC)  boiler  units.  FBC  is  a 
relatively  new  combustion  tedinology 
that  allows  for  the  removal  of  sulfiu- 
wiihout  an  end-of-pipe  scrul^r.  The 
wastes  generated  by  this  technology 
were  not  studied  in  the  RTC,  and  only 
limited  information  regarding  their 
characteristics  and  management  has 
been  collected  to  date.  The  information 
that  is  available  has  not  provided  EPA 
with  enough  evidence  to  conclude  that 
waste  generated  from  FBC  units  is 
substantially  similar  to  conventional 
boiler  wastes.  Some  sourc»s  maintain 
that  FBC  units  that  bum  solely  coal  as 
a  fossil-fuel  source  generate  fly  ash  and 
spent  bed  material  that  is  substantially 
different  from  conventional  boiler 
wastes.'  This  is  because  in  FBC.  coal  is 
bumed  in  the  presence  of  limestone. 
The  differences  in  the  FBC  wastes  are 
defined  by  a  presence  of  sulfur 
compounds  and  high  amounts  of 
residual  alkalinity.  On  the  other  hand, 
industry  representatives  believe  that  the 
wastes  are  very  similar  to  the  fly  ash 
waste  and  flue  gas  emission  control 
wastes  studied  in  the  RTC. 

The  information  does  indicate  that  the 
use  of  FBC  technology  in  the  electric 
utility  industry  may  be  increasing. 
Because  of  the  ciurent  lack  of  data,  the 
potential  of  the  co-firing  of  limestone  to 
have  a  significant  efEect  on  the 
characteristics  of  the  wastes  produced, 
and  the  potential  for  increased 
utilization  of  the  technology,  the 
Agency  has  decided  to  defer  a  decision 
on  these  wastes  until  further 
information  fiom  the  gro%ving  number  of 
facilities  can  be  examined.  Therefore, 
the  Agency  considera  these  wrastes 
"remaining  wastes,"  which  are  outside 
the  scope  of  today's  r^ulatory 
determination. 

B  As-Managed  Large-Volume  Wastes 

As  described  above,  large-volume 
wastes  include  fly  ash,  bottom  ash,  slag, 
and  flue  gas  emission  control  wastes 


•  United  Stales  Qivtoomnental  Prolectlaa  A^mcf. 
Office  of  Rasearck  and  Oetrelopmant.  Fluidiz«i-Bed 
Combustion  Technology  Overview,  EPA-600/7-ai- 

074,  April  isai. 
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from  coal-fiied  electric  utility  boilers. 
However,  the  Consent  Decree  defines 
large-volume  waste*  that  are  "mixed 
with,  co-disposed,  co-treated,  or 
otherwise  co-managed  with  other  wastes 
generated  in  conjunction  with  the 
combustion  of  coal  or  other  fossil-fuels 
"  •  •"  as  remaining  wastes.  As  a  result, 
a  waste  that  may  be  categorized  as  large- 
volume  as  generated  may  become  a 
remaining  waste  by  virtue  of  the 
circumstances  of  its  management. 
Remaining  wastes  are  outside  the  scope 
of  this  regulatory  determination. 
(AlthougE  these  wastes  are  not  covered 
by  today's  regulatory  determination, 
these  wastes  remain  exempt  from  RCRA 
Subtitle  C  until  April  1, 1998,  at  the 
latest.) 

The  RTC  found  that  the  level  of  "co- 
mixing,  co-treatment,  co-disposal  or  co- 
management"  practiced  at  utility  waste 
disposal  sites  varies  considerably.  At 
one  extreme,  many  or  most  liquid 
wastes  eenerated  at  the  plant  mav  be 
handled  along  with  ash  in  a  single 
impoiindment  system.  At  the  other 
extreme,  all  lar^volume  wastes  may  be 
discharged  to  imits  receiving  no  other 
materiali  of  any  kind.  In  practice,  most 
utiUty  disposal  sites  operate  somewhere 
between  these  extremes,  with  large- 
volume  wastes  discharged  into  units 
receiving  certain  other  materials. 
Dependkig  on  the  specific  materials 
commingled  in  a  puticular  management 
unit,  the  resulting  mixture  may  be  a 
remaining  waste  and  hence  fall  outside 
of  the  scope  of  today's  action. 

The  Agency  recognizes  that  many 
plant  operators  use  process  waters  (e.g., 
non-contact  cooling  water  and  low- 
pressure  service  water)  in  ash  handling 
or  FGD  systems.  Because  of  the 
continuous  use  of  these  process  waters, 
the  Agency  does  not  consider  them  to  be 
wastes.  In  any  event,  the  use  of  these 
process  waters  as  fisedwater  for  emission 
control  systems  or  for  ash  transport 
generally  will  not  increase  the 
environmental  risks  associated  with  the 
wastes  relative  to  the  risks  derived  from 
utilization  of  fresh  water  for  the  same 
purposes.  Discouraging  such  practices 
may  lead  to  an  increased  usage  of  fresh 
water  for  the  same  purposes,  thereby 
increasing  the  total  volume  of  water 
exposed  to  the  large-volume  wastes  as 
well  as  the  total  volume  of  waste 
generated.  The  Agency  feels  that  this 
would  be  an  xmdMirable  outcome  of 
today's  action.  For  these  reasons,  the 
Agency  does  not  consider  the  practice  of 
using  these  non-contact  process  waters 
in  aui  shiidng  systems  or  as  makeup 
water  for  FGD  systems  to  constitute  co- 
management  The  four  large-volume 
wastes,  therefore,  that  are  transported/ 
mixed  %irith  these  process  waters  do  not 


become  "remaining  wastes."  Instead, 
they  are  within  the  scope  of  this 
Regulatory  Determination.  These  waters 
are  limited  to  ash  hopper  seal  water,  ash 
hopper  cooling  water,  and  other  non- 
contact  cooling  waters. 

The  Agency  emphasizes  that  co- 
management  of  low-volume  wastes  and 
large-volume  wastes  makes  the 
combined  waste  stream  a  remaining 
waste.  Given  below  is  a  list  of 
management  practices  that  result  in 
combined  waste  streams  that  are 
remaining  wastes.  This  list,  which  is  not 
exhaustive,  includes  those  activities 
observed  or  believed  to  occur  at 
operating  FFC  waste  disposal  facilities 
that  involve  the  "mixing,  co-treatment, 
co-disposal,  or  co-management"  of 
large- volume  wastes  with  low- volume 
wastes.  Remaining  wastes  as  managed 

include: 

•  Discharge  of  boiler  blowdown  to  a 

large-volume  waste  impoundment, 

•  Discharge  of  demineralizer 
regenerant  to  a  large- volume  waste 
impoundment. 

•  Discharge  of  metal  cleaning  wastes 
to  a  large-volume  waste  impoundment, 

•  Discharge  of  boiler  chemical 
cleaning  wastes  to  a  large-volume  waste 
impoundment, 

•  Discharge  of  plant  wastewater 
treatment  effluent  to  a  large-volume 
waste  impoundment, 

•  Discharge  of  coal  mill  rejects  to  a 
large-volume  waste  impoundment. 

•  Disposal  of  oil  ash  in  a  large- 
volume  waste  landfill  or  impoundment, 

•  Disposal  of  plant  wastewater 
treatment  sludge  in  a  large-volume 
waste  landfill, 

•  Disposal  of  coal  mill  rejects  in  a 
large-volume  waste  landfill,  and 

•  Reuse  of  metal  cleaning 
wastewaters  in  a  FGD  feedwater  system. 

EPA  recognizes  that  it  may  not  have 
provided  a  clear  understanding  of  what 
constitutes  co-management  since 
offering  the  1981  interpretation  of  the 
exemption  cited  above.  Therefore,  the 
Agency  may  propose  a  definition  of  co- 
management  in  the  future.  This  is 
important  because  low-volume  wastes 
are  within  the  Bevill  Exemption  only  if 
they  are  co-managed  with  large  volume 
waste.  Low-volume  wastes  that  are 
independently  managed  are  not  and 
have  never  been  within  the  scope  of  the 
Bevill  Exemption.^ 

m.  Factors  Considered  in  Making  the 
Regulatory  Detarmination 

RCRA,  as  amended,  directs  EPA  to 
make  a  regulatory  determination 
generally  based  upon  the  RTC  and 


•IndiMlry  caiiun«nU  on  both  the  RTC  and  htotica 
gMMrally  agiMd  with  thii  InlMrpmabon. 


comments  received  from  interested 
parties.  The  statute  contains  the  eight 
study  parameters  identified  in  Section 
I.C.2.,  Study  Factors.  In  addition,  RCRA 
Section  8002(n)  suggests  that  EPA 
review  relevant  studies  and  other 
actions  of  other  Federal  and  State 
agencies  and  iiivite  participation  by 
other  concerned  parties,  including 
industry  and  other  Federal  and  State 
agencies,  with  a  view  toward  avoiding 
duplication  of  effort. 

EPA  complied  with  the  congressional 
mandate  in  developing,  in  1988.  the 
required  RTC.  In  conducting  this  study, 
EPA  relied  upon  the  analysis  of  the 
eight  study  factors  noted  above.  The 
Agency  has  expanded  the  data  base 
throu^  the  collection  of  additional  data 
referenced  in  the  February  12. 1993. 
Notice.  The  Notice  also  made  available, 
in  the  RCRA  docket,  the  three-step 
methodology  the  Agency  was 
considering  using  in  maiking  this 
regulatory  determination.  Tnis  basic 
analytical  approach  was  used  in  making 
the  regulatory  determination  for  mineral 
processing  wastes  (56  FR  27300.  June 
13. 1991).  EPA  modified  the 
methodology  in  this  case,  however,  so 
that  it  best  fit  the  available  information 
on  the  nature  and  management  of  the 
coal- fired  electric  utility  wastes  at  issue 
in  this  determination.  Ilie  method 
involves  answering  a  series  of  questions 
covering  the  potential  hazards  of  the 
wastes,  the  existing  management  and 
regulatory  controls  that  affect  the 
hazards  that  may  be  presented,  and  the 
potential  impacts  of  regulating  the 
wastes  as  hazardous  under  RCRA 
Subtitle  C.  This  approach  allows  EPA  to 
make  a  systematic  evaluation  of  the 
information  presented  in  the  RTC  and 
other  information  collected  pursuant  to 
the  Notice.  EPA  has  solid  ted  and 
incorporated  comments  on  the  RTC,  the 
data  described  in  the  Notice,  and  the 
three-step  methodology  in  making 
today's  regulatory  determination.  EPA 
believes  that  this  approach  is  consistent 
with  congressional  intent. 

EPA  received  no  comments  that 
disagreed  with  any  aspect  of  the  three- 
step  methodology.  Therefore,  no 
changes  have  been  made  in  the 
approach.  The  decision  process  outlined 
below  presents  a  series  of  questions  and 
sub-questions  that  were  addressed  in 
the  order  posed.  If  the  Agency 
determined  the  response  to  Step  1  for  a 
waste  to  be  affirmative  (e.g.,  "Yes, 
management  of  this  waste  does  pose 
human  health/environmental  problems, 
or  might  cause  problems  in  the  future"), 
then  3ie  analysis  proceeded  to  Step  2 
for  the  waste  and  constituent(s)  of 
concern.  If.  however,  the  answer  to  Step 
1  was  negative,  then  the  analysia 
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stopped  and  the  Asmcy  detennined 
that  regulation  of  that  waste  under 
Subtitle  C  was  not  warranted.  If  the 
analysis  proceeded  to  Step  2  and  the 
response  to  Step  2  was  amrmative  (e.g., 
"Yes,  mora  stringent  regulation  is 
necessary  and  desirable"),  analysis  then 
proceeded  to  Step  3.  If  the  response  to 
Step  2  was  negative,  however,  the 
analysis  stopoed  and  tbe  Agency 
detennined  that  regulation  of  that  waste 
under  Subtitle  C  was  not  warranted. 
Finally,  if  the  Agency  proceeded  to  Step 
3  and  foxind  that  the  consequences  of 
regulating  the  waste  under  Subtitle  C 
were  sulMrtantial  and  not  justified  by  the 
risk  reduction  that  could  be  obtained  by 
Subtitle  C  regulation,  then  the  Agency 
would  determine  that  Subtitle  C 
regulation  was  not  warranted.  The 
opposite  conclusion  to  the  question 
posed  by  Step  3  would  result  in  a 
determination  that  regulation  of  the 
waste  as  hazardous  under  Subtitle  C  is 
warranted. 
The  rationale  for  the  order  of 

nrtions  is  that  a  FFC  waste  should 
be  considered  to  present  risk  to 
human  health  or  the  environment  or  a 
potential  risk  under  plausible 
mismanagement  scenarios  before  the 
Agency  considera  it  for  regulation  under 
Subtitle  C.  Second,  the  Agency  should 
determine  that  current  management 
practices  and  existing  State  and  Federal 
regulatory  controls  are  inadequate  to 
limit  the  risks  posed  by  a  waste,  and 
that  Subtitle  C  regulation  would  be 
eiliBCtive  and  appropriate,  before  it 
considen  regulating  the  waste  under 
Subtitle  C.  Finally,  the  special  status  of 
the  waste  requires  that  the  Agency 
consider  the  impacts  to  the  industry  that 
regulation  luider  Subtitle  C  would 
create  in  making  a  decision  to  regulate 
the  waste  as  hazardous.  The 
methodology,  therefore,  allows  EPA  to 
systematically  narrow  its  focus  to  those 
wastes  that  do  or  may  present 
significant  risk  of  harm  and  for  which 
additional  regulatory  ccmtrols  are 
necessary  and  desirable. 

The  discussion  below  addresses  each 
of  the  steps  and  sub-steps  in  more 
detail. 

Step  1.  Does  the  management  of  this 
waste  pose  human  health/ 
environmental  problems?  Might  current 
practices  cause  problems  in  the  future? 

Critical  to  the  Agency's  decision- 
making process  is  whether  the  special 
waste  either  has  caused  or  may  cause 
human  health  or  environmental  damage. 
To  resolve  those  issues,  EPA  has  posed 
the  following  key  questions: 

Substep  1.  Has  the  waste,  as  currently 
managed,  caused  documented  human 
health  impacts  or  environmental 
damage? 


Substep  2.  Does  EPA's  analysis 
indicate  that  the  waste  could  pose 
significant  risk  to  human  health  or  the 
environment  at  any  sites  that  generate  it 
(or  in  offsite  use),  under  either  current 
management  practices  or  plausible 
mismanagement  scenarios? 

Substep  3.  £)oes  the  waste  exhibit  any 
of  the  characteristics  of  hazardous 
waste? 

As  described  above,  the  Agency  first 
determined  whether  each  waste  may 
pose  hiunan  health/environmental 
problems  by  examining  whether  the 
waste  has  caused  documented  human 
health  or  environmental  damages  in  the 
past,  whether  each  waste,  as  managed, 
may  pose  significant  risk  to  human 
health  or  the  environment,  and  whether 
each  waste  exhibits  any  of  the 
characteristics  of  hazardous  waste.  If 
each  of  the  questions  in  Step  1  resulted 
in  a  negative  response,  no  further 
review  would  be  performed  for  that 
waste,  and  the  Agency  would  determine 
that  regulation  under  Subtitle  C  of 
RCRA  is  not  warranted.  However,  as 
with  the  Regulatory  Determination  for 
Mineral  Processing  Special  Wastes  (56 
FR  27305,  June  13, 1991),  an  affirmative 
response  to  any  one  of  the  three  sub- 
questions  above  did  not  necessarily 
trigger  further  analysis  under  Step  2  of 
the  methodol(^.  Rather,  the  Agency 
answered  each  of  the  three  questions 
separately  and  then  considered  the 
combined  responses  as  a  whole  in 
deciding  whether  further  evaluation  was 
necessary.  In  that  consideration,  the 
certainty  and  weight  of  evidence 
supporting  an  affirmative  response  to 
one  question  was  taken  into  account  in 
the  Agency's  decision  to  proceed  to  Step 
2.  If  the  Agency  determined  that 
additional  review  was  warranted  for  a 
particular  waste,  additional  review  . 
under  Step  2  was  limited  to  those  waste 
characteristics  or  waste  management 

ftractices  for  which  significant  potential 
or  risk  was  identified  in  Step  1. 
The  first  question  the  Agency 
addressed  under  Step  1  was  whether 
coal  combustion  waste  has  caused 
documented  human  health  impacts  or 
environmental  damage.  To  determine 
this,  the  Agency  first  considered 
existing  damage  case  information 
presented  in  the  RTC.  EPA  examined 
additional  damage  case  information  to 
determine  whether  there  was  further 
evidence  of  negative  impacts  to  human 
health  or  the  environment.  The  Agency 
requires  that  each  relevant  case  satisfy 
at  least  one  of  the  following  three 
conditions:  scientific  investigation 
concluding  that  damages  occurred, 
administrative  ruling  concluding  that 
damages  occurred,  or  court  decision  or 
out-of-court  settlement  concluding  that 


damages  occurred.  Ideally,  damages 
would  clearly  be  tbe  result  of  the  large- 
volume  coal  combustion  wastes. 

In  the  Agency's  analysis,  damage  to 
human  health  or  the  environment  was 
considered  as  follows:  Threat  to  human 
health  included  both  acute  and  chronic 
efi'ects  (e.g.,  exceedences  of  primary 
drinking  water  standards,  directly 
observed  health  effects,  such  as  elevated 
blood  contaminant  levels  or  loss  of  life) 
associated  with  management  of  coal- 
fired  electric  utility  wastes,  while 
danger  to  the  environment  included:  (1) 
Impairment  of  natural  resources  (e.g., 
contamination  of  any  source  of  drinking 
water  reasonably  expected  to  be  used). 

(2)  ecological  effects  resulting  in 
impairment  of  the  structure  or  function 
of  natural  ecosystems  and  habitats,  and 

(3)  effects  on  wildlife  resulting  in 
impairment  of  terrestrial  or  aquatic 
fauna  (e.g.,  reduction  in  species 
diversity  or  density,  impairment  of 
reproduction). 

To  address  the  second  question — 
"could  the  waste  pose  significant  risk  to 
human  health  and  the  environment 
under  either  current  management 
practices  or  plausible  mismanagement 
scenarios,  the  Agency  performed  a  two- 
part  assessment  of  the  potential  for  risk 
presented  by  the  waste. 

First,  the  Agency  conducted  a  risk 
screen  of  intrinsic  hazard  of  the  wastes, 
comparing  waste  characterization  data 
with  conservative  screening  criteria 
developed  for  four  exposure  pathways: 
groundwater,  surface  water,  inhalation, 
and  ingestion.  The  purpose  of  the  risk 
screen  was  to  identify  the  waste 
constituents  and  exposure  pathways 
that  have  the  potential  to  present  threats 
to  human  health  and  the  environment. 
Exceedences  of  the  screening  criteria 
indicate  the  need  for  further  study,  but 
do  not  in  themselves  demonstrate  that 
the  wastes  pose  a  significant  hazard. 

Second,  for  each  waste  constituent 
found  to  exceed  the  screening  criteria, 
the  Agency  evaluated  the  potential  for 
release,  transport,  and  exposure  of  that 
constituent  for  specific  pathways.  The 
three  exposure  pathways  evaluated  for 
human  health  risk  were  groundwater 
ingestion,  particulate  inhalation,  and 
soil  ingestion.  The  fourth  pathway, 
surface  water,  was  evaluated  for 
ecological  risk.  The  Agency  solicited 
comment  in  the  Notice  on  excluding 
fitim  consideration  another  pathway, 
radiation  exposiira,  because  of 
insufficient  information  to  perform  the 
required  analysis.  No  comments  or 
supplemental  data  were  received 
regarding  the  proposed  exclusion. 
Therefore,  EPA  did  not  consider 
radiation  exposure  in  the  analysis. 
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To  aMwi  tlw  Mrd  quastioii  of  Step 
1.  ths  AgHqr  i«viifw«d  «*aUsM«  waste 
chanctsfiaMien  4rti  to  delemiiBe 
whedMT  fly  «ad  banoB  uh.  slag,  uid 
FGD  sliidiB  ssAiMt  uy  of  tbe  huardous 
chaneivisbcs.  la  evahMtias  toxicity 
data.  Iha  Agaacy  oonsidaiM  both 
ExtnctioB  Pioosdwe  (EP)  nd  Toxicity 
CharactHiatic  Loaddag  Prooadura 
(TCLP)  data,  aaaoa  mudi  of  the  cuirently 
avadriila  data  on  loidcity  piadatae  the 

use  of  tfaa  TCLP. 

Several  ooaunanlan  on  the  RTC 
rhamad  that  the  EP  toxidty  test  is  oot 
a  valid  indicatioB  of  hasards  associated 
with  utility  waataa  since  the  test  was 
desiffied  to  anmic  conditions  in  acidic 
municipal  landfills  rather  than 
hoBaganeous  mooafills  used  by  electric 
utilities.  Tfaoae  ooBBimtan  concluded 
that  daU  froaa  the  EP  test  aignifkantly 
overstale  potaadal  risks. 

As  discussed  fcirtber  in  Appendix  A 
to  this  peaasUe,  EPA  has  developed  the 
methodology  to  take  into  account  the 
eight  study  iactois  (Section  8002(n))  set 
forth  is  the  BeviU  Eaeraption  to 
detenaiae  whethsr  hacardous  waste 
rMulation  ia  wairanted  for  FFC  wastes. 
While  waste  rhaiarteriaatian  data, 
indudiag  both  tha  rssuks  of  EP  toxicity 
testing  and  thoae  of  other  leaching 
procedures  (TCLP.  ASTM.  etc.).  are 
considered  in  the  decision,  they  are  not 
the  aoim  basis  for  detennining  whether 
to  regalate  fossil-fuel  combustion  wastes 
under  RCRA  S«Atitle  C.  The 
methodology  focuses  on  the  risks  posed 
by  fossil-fuel  coaobustioo  wastes  as 
managed  (and  some  ash  is  currently 
manaaed  ia  Subtitle  D  landfills).  EPA 
therefore  believes  that  consideration  of 
EP  toxicity  data,  in  conjunction  with  the 
results  of  other  leaching  studies  and 
data  oo  the  actual  environmental 
impacts  of  waste  management  practices, 
is  appropriate. 

Er A  received  limited  additional  data 
from  commenters  to  the  Notice.  The  few 
EP  and  TCXP  results  provided  were 
consistent  with  other  samples  collected 
for  the  purposes  of  the  JCTC  and  the 
Notioa.  None  of  the  additional  data 
suppUed  during  the  comment  period 
exceeded  the  hasardous  waste  criteria. 

Step  2.  Is  more  stringent  regulation 
necessary  or  desuafale? 

If  the  Agency  determined  in  Step  1 
that  the  management  of  fly  or  bottom 
ash,  slag,  or  FGD  shidge  from  coal-fired 
utilitiee  has  caused  or  may  potentiany 
cause  human  health  or  enviruiunental 
impacts,  then  4ie  Agency  would 
proceed  to  Stap  2.  In  ev^atinB  the 
need  for  mora  stringent  contrtnt  to 
address  die  potential  risks  associated 
with  the  managamant  of  these  wastes. 
EPA  asked  the  followiiig  questions: 

1.  Aia  cunent  pradicas  adequate  to 


limit  contanunant  releese  end 
associated  liskT 

2.  Are  canant  Federal  and  State 
legutstory  oootools  adequate  to 
•Mrass  the  management  of  the 

3.  Will  Subtitle  C  effectively  address 
problems  associated  with  the  waste 
with<Hit  imposing  sigpifloaat 
uimeoessary  controls  that  are 
incaBsistent  with  the  special  status 
of  tiie  waste? 

In  Step  2.  the  Agency  kw^ed  at  waste 
management  practioes  end  existing 

Zlations  to  examine  the  potential  for 
ise  and  exposure  under  current 
practices.  If  current  management 
practices  or  existing  regulatory  controls 
were  found  to  be  adequate  or  if  Subtitle 
C  was  found  to  be  an  ineffective  or 
inappropriate  regulatory  alternative, 
then  the  Agency  would  determine  that 
the  waste  should  not  be  regulated  under 
Subtitle  C.  If.  on  the  other  hand,  onrent 
practices  or  existing  regulatory  controls 
were  found  to  be  inadequate  in 
controlling  potential  and  actual  risks 
and  if  SuMtle  C  would  be  effective,  the 
Agency  would  proceed  to  Step  3. 

Step  3.  What  would  be  the  operational 
and  economic  consequences  of  a 
decision  to  regulate  a  special  waste 
under  Subtitle  C? 

If.  based  upon  the  previous  two  steps, 
the  Agmcy  found  that  a  waste  presents 
significant  risk  despite  current 
management  practices  and  existing 
regulatory  controls  and  that  Subtiue  C 
regulatioB  would  be  effective  and 
appropriate  in  reducing  those  risks 
without  imposing  unnecessary  controls, 
the  Agency  would  then  evaluate  the 
costs  and  impacts  associated  with 
regulating  this  waste  under  Subtitle  C 
and,  possibly,  other  regulatory 
scenarios.  Costs  and  impacts  would  be 
evaluated  in  terms  of  the  estimated 
affected  population  of  generators,  the 
ability  of  generators  to  pass  on  costs  of 
compliance  to  customers  or  suppliers, 
the  effect  of  rsgulation  on  domestic 
energy  supply  and  capacity,  and  the 
effect  of  regulation  on  beneficial  use  of 
the  affected  waste. 

With  cases  in  which  the  Subtitle  C 
scenarios  would  impose  widespread 
and  significant  impacts  on  facilities, 
reduce  domestic  capacity  or  supply, 
and/or  deter  safe  and  beneficial  use  of 
the  waste,  EPA  might  conclude  that 
regulation  under  Subtitle  C  is 
inappropriate.  However,  EPA  might 
determine  that  regulation  of  the  waste 
under  Subtitle  C  is  warranted  if,  in  the 
Agmcy's  judaament  tha  reduction  in 
risk  that  would  result  from  siK:h 
regulation  would  justify  the  operational 
ai^  economic  consaquancas  to  the 
industry  and  (be  economy  as  a  whole. 


The  AgMicy  invltad  commantars  to  the 
Notice  to  submit  infomatian  regarding 
cost  data. 

IV.  Regulatory  Palamiaatioa  far  f aar 
Large- Volume  Coal-Firad  Utility  Waataa 

The  following  discussion  piasents 
EPA's  conclusions  reganting  tiie 
regulatory  status  of  large-voYmne  coal- 
fired  utility  wastes  under  RCRA.  The 
determination  as  to  whether  regulation 
of  such  wastes  under  Subtitle  C  is 
warranted  is  based  upon  the  February 
1988  Report  to  Congress,  comments  on 
the  Repori  to  Congress  including 
comments  received  at  die  public  hearing 
held  in  Denver  on  April  26. 1988,  the 
information  collected  for  the  February 
12. 1988.  Notice,  and  comments 
received  on  the  Notice. 

Based  on  all  of  the  available 
information,  EPA  has  concluded  that 
regulaticH)  c^  the  four  large-volume 
fossil-fuel  combustion  wastes  as 
hazardous  waste  under  RCRA  Subtitle  C 
is  unwarranted.  Below  are  the  Agency's 
responses  to  each  step  of  the  decision 
methodology. 

Step  1.  Does  the  management  of  this 
waste  pose  human  health/ 
environmental  problems?  Might  currMt 
practices  cause  problems  in  &e  future? 
The  Agency  has  determined  that  die 
answer  to  this  question  is  yes. 

Substep  1.  Hts  the  waste,  as  cuirently 
managed,  caused  documantad  htnnan 
health  impacts  or  envinmmental 
damage? 

Response:  The  Agency  baa 
determined  that  the  waste  has  cauaad 
documented  impacts,  but  at  a  v«y 
limited  number  of  sites. 

In  accordance  with  the  methodology 
described  above,  EPA  first  addressed 
whether  the  management  of  this  waste 
cuirently  poses  human  health/ 
environmental  problems  and  whethm 
current  practices  oould  cause  problems 
in  the  future,  fai  its  examination  of 
potential/actual  cases  in  which  danger 
to  human  health  or  the  environment 
could  be  attributed  to  die  management 
of  fossil-fuel  combustion  wastes,  the 
RTC  included  information  from  several 
studies  diat  documented  occasional 
exceedences  of  primary  and  secondary 
drinking  water  standards  in 
groundwater  underlying  fossil-fuel 
waste  management  sites.  To  supplement 
the  RTC  data.  EPA  conducted  State  file 
reviews  in  States  selected  for  their 
geographical  representation  and  large 
coal-fired  electricity  generalion 
capacity.  Overall  bom  efforts  indicate 
that  the  extent  of  actual  damage  cases/ 
environmental  harm  assodatad  widi 
large  volume  FFC  waste  manageaMnt 
appears  limited. 
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EPA  used  the  "test  of  proor' 
developed  to  support  the  Report  to 
Congress  on  Mineral  Processing  Wastes 
to  evaluate  the  potential  damage  cases. 
As  described  in  Oiapter  2  of  that  report, 
the  test  of  proof  requires  that  a  case 
satisfy  at  least  one  of  three  ccmditions: 
scientific  investigation  concluding  that 
damages  occurred,  administrative  ruling 
concluding  that  damages  occurred,  or 
court  decision  or  out-of-court  settlement 
concluding  that  damages  occurred.  For 
the  six  damage  cases  described  below, 
scientific  investigation  was  the  measure 
of  proof  satisfied,  since  the  data  most 
supported  application  of  this  measure. 

In  applying  the  test,  EPA  first 
considered  whether  actual 
documentation  exists  that  shows  that 
human  health  or  environmental  harm 
occurred  (e.g.,  contaminated 
groundwater  in  a  water  supply  well, 
observed  impacts  on  wildlife).  Only  a 
limited  number  of  large-volume  FFC 
waste  management  sites  actually  meet 
this  criterion  and  can  be  considered 
proven  damage  cases.  These  cases 
include  the  two  sites  identified  in  the 
RTC.  as  well  as  four  additional  sites 
identified  during  recent  data  collection 
efforts.  EPA  notes  that  of  these  six  cases, 
only  one  case  can  clearly  be  attributed 
to  fly  ash  management  alone.  The 
remaining  five  cases  are  associated  with 
the  co-management  of  the  large-volume 
wastes  %vith  other  wastes.  Because  co- 
management  of  large  and  low-volume 
wastes  is  the  predominant  waste 
management  practice,  limited 
information  exists  on  independently 
managed  large-volume  wastes. 

The  RTC  described  a  site  that 
involved  a  dike  failure  that  caused  an 
accidental  release  from  a  fly  ash 
disposal  lagoon  to  a  river.  This  case 
resulted  in  substantial  damage  to  river 
organisms.  The  other  case  described  in 
the  RTC  involved  co-management.  In 
this  case,  a  release  occurred  from  a  fly 
ash  and  petroleum  coke  waste  disposal 
site  that  resulted  in  the  contamination 
of  drinking  water  wells  with  selenium 
and  vanadium.  This  site  is  ranked  on 
the  CERCLA  (Superfund)  National 
Priority  List  Site. 

EPA's  mora  recent  data  collection 
efforts  resulted  in  the  identification  of 
four  additional  sites  that  are  considered 
proven  cases  of  damage  (see  the 
Supplemental  Analysis  of  Potential 
Risks  to  Human  Health  and  the 
Environment  from  Large- Volume  Coal 
Combustion  Waste,  found  in  Dticket  no. 
F-93-FPCA-FFFFF}.  Each  case  involves 
co-management  of  wastes  at  older, 
unlined  waste  management  units.  These 
incidents  involved  groundwater 
contamination  and/or  vegetative 


damages  due  to  relea.ses  from  wa.sle 
management  units. 

in  summary,  there  is  minimal 
documentation  of  impacts  on  drinking 
water  sources  in  the  vicinity  of  coal- 
fired  utilities.  In  addition,  it  is 
important  to  note  that  the  damage  case 
sites  were  chosen  for  study  because  of 
known  releases  and  cannot  necessarily 
be  extrapolated  to  the  general  universe. 
Also,  most  releases  have  been  from 
unlined  units  at  older  sites  that  in  many 
States  are  now  subject  to  more  stringont 
design  and  operating  criteria.' 
Furthermore,  actual  cases  of  harm  to 
human  health  or  the  environment  may 
be  hmited  to  a  few  sites,  often  with 
other  contributing  facton,  including 
additional  pollutant  sources  attributed 
to  the  co-management  with  other  FFC 
and  non-FFC  wastes.  The  review  of  such 
cases  of  co-management  will  be  reserved 
for  the  "remaining  waste"  study. 

The  FFC  waste  damage  case/ 
environmental  data  collected  to  date 
indicate,  therefore,  that  although  the 
extent  appears  limited,  damage  to  the 
environment  has  occurred.  Although  the 
releases  are  often  confined  to  the 
vidnity  of  the  units  and  have  not 
reached  environmental/human 
receptors,  the  potential  for  exposure 
necessitates  further  analysis  in  Substep 
2,  which  examines  the  potential  risks 
posed  by  these  wastes. 

Substep  2.  Does  EPA's  analysis 
indicate  that  the  waste  could  pose 
significant  risk  to  human  health  or  the 
environment  at  any  sites  that  generate 
coal  combustion  wastes,  under  either 
current  management  practices  or 
plausible  mismanagement  scenarios? 

Responses:  Groundwater 
contamination  and  surface  water 
contamination  through  groundwater 
recharge  are  possible  under  some 
plausible  conditions  (unlined  units). 
Available  information  on  the 
environmental  conditions  of  the  sites 
indicates  ecological  and  natural 
resource  damages  are  of  most  concern, 
because  potential  for  human  exposure  is 
limited. 

The  RTC  contains  considerable 
information  on  the  four  large-volume 
coal  combustion  wastes  (fly  ash,  bottom 
ash,  slag,  and  flue  gas  desulfurization 
(FGD)  sludge).  Information  includes 
waste  characteristics  and  management 
practices,  environmental  factore 
affecting  human  exposure  potential  at 
disposal  sites,  and  evidence  of 
ecological  damage  at  coal  combustion 


'TIm  paicwtata  ofuniU  nquirad  (o  meet  more 
MringMil  dwiyi  and  oparating  crit«ria  will  inaiMM 
M  tMm  uniu  mch  capacity  (aaniming  a  typical 
lifMina  fo  IS  jraan)  and  naw  uniu  coina  on-lina 
(and  an  tufaiaci  10  liMaa  mora  •tringani 
nquiramants). 


sites.  In  addition,  EPA  collected 
supplemental  information  from  various 
EPA  offices  and  other  Federal  agencies. 
State  agencies,  and  the  electric  utility 
industry  on  waste  characterization, 
management,  and  potential  impacts. 
This  supplemental  information 
included  groundwater  monitoring  data 
for  43  coal  combustion  waste  sites 
collected  from  State  regulatory  agencies 
and  from  EPA  site  visit  reports.  All  data 
used  in  this  supplemental  analysis  are 
available  for  public  inspection  in  the 
docket  No.  F-93-FPCA-FFFFF.  A 
bibliography  of  the  sources  used  in  the 
risk  analysis  is  found  in  Appendix  A  of 
the  Supplemental  Analysis  of  Potential 
Risks  to  Human  Health  and  the 
Environment  from  Large- Volume  Coal 
Combustion  Waste,  also  found  in  Docket 
no.  F-93-FFCA-^TFFF. 

The  first  step  of  the  methodology  was 
to  evaluate  constituents  of  concern 
(identified  by  waste  characterization 
data)  using  a  risk  screen.  A  risk  screen 
analysis  is  a  process  which  applies  a 
conservative  and  simplified 
methodology  to  the  constituents  and 
pathways  to  determine  if  they  are  of 
concern.  The  risk  screen  compared 
waste  characterization  data  with 
screening-level  criteria.  The  screening 
criteria  were  developed  to  identify 
wastes,  constituents,  and  pathways 
requiring  further  analysis:  that  is,  wastes 
captured  by  the  screen  may  or  may  not 
be  of  concern.  Criteria  for  23 
constituents  (primarily  metals)  were 
developed  for  groundwater,  surface 
water,  ingestion,  and  inhalation 
exposure  pathways  using  a  methodology 
similar  to  that  used  in  the  mineral 
processing  regulatory  determination.  (In 
the  cases  where  the  Agency  regulatory 
levels  had  changed  since  the  mineral 
processing  RTC,  the  screening  criteria 
were  also  updated.) 

Groundwater'exposure  criteria  were 
developed  using  the  MCLs  set  by  the 
Agency  to  protect  drinking  water.  If  no 
primary  MCL  had  been  established  for 
a  particular  parameter,  then  a  health- 
based  level  (HBL)  was  calculated  using 
Agency  cancer  slope  fsctore  or  non- 
canoer  reference  doses  (RfDs)  from 
IRIS.*  In  instances  where  the  calculated 
HBL  was  less  than  corresponding  MCL. 
both  values  were  considered  in  the 
screening. 

Screening  criteria  based  on  primary 
MCLs  were  derived  by  multiplying  the 
MCL  by  a  factor  of  10  to  simulate 
scenarios  where  only  limited  dilution  of 
waste  leachate  occurs  prior  to  exposure. 
HBLs  were  derived  from  IRIS*  drinking 

•  U.S.  BBvironmaalal  Protadion  Agancjr. 
Intagraiad  Ridt  Infofmalioe  SyMaa  (IRIS).  (OUS. 
NovantMT  1992  updMa). 
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water  or  oral  cancar  slope  hctars  (CSFt) 
npreaenting  a  lxlO-»  liWwieoanoer 
risk,  m  9SDt.  Calculation  <rf^M  HBU 
relied  ea  the  foHowing  conwr*etnr« 
assumpMeiM-.  tiw  nennially  eicpoeed  70 
kg  indiviiiMi  ibinkiiig  2  liters  of  «v«ter 
per  dey.  MS  days  per  y«m,  for  a  lifetime 
duration  of  70  years.  (The  70-yeer 
expoevre  duration  vras  chosen  to 
maintam  comparabiUty  with  the  MCLs: 
^lis  approadi  is  consistent  with  that 
taken  in  the  mineral  processing 
regulatory  determination.)  Thme 
assumptions  yield  the  following  general 

equations:  

HBUw  (n^V-  (l»rtO«)(78  yXTO  kg)/{(CSF 

Ui«/kt/d)->X2i/dK70y)} 
HB«in<ii«/l)  -  (RID  ii«n«AleyM7e  k«V(2  1/ 

day) 
As  with  the  MCX-Waad  ciitaria.  the 

HBLs  ware  multii^iedby  a  factor  of  10 

to  simulate  a  scaotfio  where  only 

limited  dihition  of  waste  laachate 

occurs  prior  to  exposure.  Groundwater 

exposure  criteria  were  compared  with 

waste  EP  Toxicity  and  TCLP  analysis 

results  for  each  of  the  four  waste  steams. 

The  surface  water  exposure  criteria 
were  selected  to  represent  potential 
harm  to  aquatic  organisms  exposed  to 
surface  water  releases  of  wastes  or  waste 
leachate.  The  criteria  were  derived  ty 
multiplying  the  freshwater  chronic 
Ambient  Water  Quality  Criteria  (AWQC) 
for  non-human  effects  by  a  factor  of  100 
to  simulate  a  scenario  where  only 
limited  dilution  occurs.  Surface  water 
exposure  criteria  were  compared  with 
waste  EP  Toxicity  and  TCLP  analysis 
results  for  the  four  waste  streams. 

The  ingestion  screening  criteria  were 
derived  from  IRIS  oral  RflDs  and  oral 
CSFs.  a8sm.:ing  incidental  ingestion  of 
solid  waste  materials.  Expusuxe 
aseuraptions  are  an  ingestion  rate  of  200 
mg/day  from  ages  1  to  6,  and  100  mg/ 
day  from  ages  7  to  31  (resulting  in  an 
average  of  0.114  g  soil/day),  an  adult 
receptor  weight  of  70  kg  and  an 
exposure  of  350  days/year  for  30  years. 
ForCSF-derived  values,  a  life-time 
averaging  70  years  vras  assumed.  These 
assumptions  were  then  used  to  calculate 
the  concentration  of  a  constituent  in  a 
waste  that  would  resuh  in  an  exposure 
equivalent  to  the  Rfl)  or  the 
concentiBtion  corresponding  to  a 
Hfstinie  cancar  risk  of  1x10-'.  Tlie 
equations  for  RS)-  and  CSF-based 
criteria  are  shown  below. 
CriteriooiuD  (mg/g)  -  RfD  (mg/ltg/d)  {(70 

fc|j(3«d/y)(sey)}/  «sse  i/yXSO 

9St.114«soH/«) 
Grltariotar  (ii^g)  -  {i^^fCSF  ^og/kg/ 

d>«K70  l«Na«  d/yM70  7))/ (OSO  d/ 

yMaeyN0Ja4faeiyd)} 
No  dilution  li^ar  iwas  employed  is 
deriving  the  criteria  for  solid  samples. 


The  exposure  pathway  assumes 
exposure  to  peiticnlete  whole  wasle 
material.  Ingestion  expaeure  criteria 
were  compved  with  waste  total 
constituent  analysis  results  for  the  four 
waste  steams. 

The  exposure  assumptions  used  in 
deriving  inhalation  exposure  criteria 
indude:  50  ji^mS  airborne  dust 
concentration;*"  aduh  inhalation 
volume  of  20  mVd;  70  kg  body  weight; 
exposure  frequency  of  350  days  per 
year;  exposure  duration  of  30  years;  and, 
for  CSF-derived  values.  70  year  lifespan 
(or  averaging  time)  and  1x10-'  risk  of 
cancer.  Note  tiiat  50  jj^m»x20  m»/d 
results  in  a  soil  exposure  rate  of  1  mg/ 
d.  The  equations  used  to  derive  the 
criteria  from  bodi  inhalation  KfDs  and 
inhalation  CS='s  are  shown  below: 
CriterUiuD  (m«/g)  -  WD  (mg/kg/d)  {(70 
kg)(365  d/yX30y)}/  {(350  d/yK30 
yMO.OOl  g  soiW)} 
Criteriacw  (mg^g)  -  {lxl»^»«3F  (mg/kg/d)-') 
{(70  kgK3«5  d/yK7€yn/  ((356  d/yK30 
yMO.OOlgioil/d)) 
Again,  no  dilution  factor  was 
employed  in  deriving  the  criteria  for 
eolid  samples.  The  exposure  pathway 
assumes  exposiire  to  ftartictilate  whole 
waste  material.  Inhalation  exposure 
criteria  were  compared  with  waste  total 
constituent  analysis  results  for  the  fatir 
waste  steams. 

The  screening  criteria  desLijjed  above 
were  then  compared  to  EP.  TCLP,  and 
total  constituent  data  from  the  RTC  and 
subsequent  data  collection  efforts.  For 
all  waste  constituents  that  exceeded  a 
screening-4evel  criterion  at  more  than  10 
pen»nt  of  the  sites  sampled,  or 
exceeded  die  criteria  by  more  than  a 
factor  of  10,  further  analysis  was 
conducted.  A  summaiy  of  screening 
criteria  exceedences,  reported  by  waste 
type  and  by  exposure  pathway,  can  be 
found  in  Appendix  C  of  the 
Supplementel  Analysis  of  Potential . 
Risks  to  Human  Health  and  the 
Environment  from  Large- Volume  Coal 
Combustion  Waste. 

The  results  of  the  risk  screening 
suggest  that  of  the  large-volume  wastes, 
fly  ash  and  FGO  sludge  are  of  most 
concern.  The  risk  screen  also  identified 
groundwater,  surface  water,  and 
inhalation  as  exposure  pathways 
needing  further  analysis.  The 
constituents  needing  further  analysis 
included  arsenic,  cadmium,  chromium, 
lead,  mercury,  nidcel.  Ph.  selenium,  and 
silver. 

The  Agency  then  evaluated  the 
release,  transport,  and  exposure 
potential  of  those  constituents,  wastes, 
and  pedtways  lor  which  ihe  risk  screen 
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indicated  that  further  analysis  was 
necessary.  When  available,  monitoring 
data  were  used  to  determine  the 
potential  for  human  and  environmental 
exposure,  bi  other  cases,  information  on 
the  physical  setting  of  coal  combustion 
waste  sites  and  on  the  waste 
management  practices  was  used  to 
evekiate  exposure  petootial.  In  the  case 
of  the  inhalation  pathway,  the  potential 
for  human  health  risk  was  evaluated 
using  an  atmospheric  fate  and  transport 
model.  For  the  inhalation  pathway,  the 
potential  far  human  health  risk,  when 
evaluatad  using  an  ataaospfaeric  fate  and 
transport  model,  was  found  to  be 
negligible.  For  more  information  on  the 
air  pathway  analysis,  please  consult  the 
Supplemental  Analysis  of  Potential 
Risks  to  Human  He^th  and  the 
Environment  fron  Large-Voliana  Coal 
Combustion  Waste.  Further  analyses  of 
the  ^tnuidwatar  and  sivface  water 
pathway  are  sununaiizad  below. 

&oundwater  monitoring  data  ware 
used  in  both  the  groundwater  and 
surface  water  exposure  pathway 
analyses.  A  suounary  tK>le  of  the 
grcHindwater  monitoring  sites  is  in 
Appendix  D  of  the  Supplemental 
Analysis  of  Potential  Risks  to  Human 
Health  and  the  bivironment  from  Laige- 
Volume  Coal  Combustioi  Waste  found 
in  the  docket.  Wbwi  interpreting  the 
pvuiKlwater  monitoring  data,  the 
Agency  took  keveral  factors  into 
account. 

First,  many  of  the  sites  may  have  co- 
managed  their  coal  combustion  wastes 
with  other  wastes,  such  as  boiler 
cleaning  solution  or  pyrites.  The  extent 
to  which  these  other  wastes  may  have 
contributed  to  groundwater 
contamination  could  not  be 
conclusively  determined,  because  it  was 
difficult  to  assess  in  many  cases 
whether  co-management  had  occurred 
and  without  this  information,  it  was  not 
possible  to  separate  the  effects  of  the 
large-volume  wastes  frt)m  the  other 
wastes.  However,  at  least  two  site 
operators  asserted  that  they  believed 
that  co-managed  wastes,  and  not  the 
large-volume  wastes,  were  the  cause  of 
groundwater  contamination.  The 
Agency  took  the  presence  of  co- 
managed  wastes  into  account  when 
evaluating  the  riA  from  the  large- 
volume  coal  combustion  wastes. 

Second,  some  of  the  sites  have  o&er 
possible  sources  vi  contamination 
nearby.  To  the  extent  tiiet  tiiey  can  be 
determined.  6iese  sources  are  noted  in 
the  suramary  table  refsrenced  above. 
Fmally .  in  the  oase  of  some 
contaminants  (e.g. .  iron) .  naturally 
occurring  levels  may  be  quite  lii^. 
Again,  to  €ie  oxient  that  nattnrily 
occurring  constitvents  can  be 
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detenmned  to  ba  adding  to 
downgradlont  conoantiations,  this  is 
noted  in  tha  sumnary  table. 

With  these  oonsdmBAions  in  mind, 
the  Agency  determined  that  available 
data  from  coal  combustion  waste 
landnils  aad  surfaoe  impoundments 
demonstrated  the  existence  of  potential 
for  human  exposure  to  groundwater 
contaminatiaa,  because  coal  combustion 
waste  constituents  identified  in  the  risk 
screen  as  needing  further  study  were 
found  to  be  leaching^onsite  in  excess  of 
the  primary  MCLs.- Subsequent  analyses 
of  coal  coinbustioo  waste  sites  suggest, 
however,  that  potential  for  actual 
human  exposure  is  very  limited. 

For  example,  nine  sites  of  the  forty- 
nine  sites  with  groundwater  monitoring 
data  had  contaminants  above  the  MCL 
that  appeared  to  stem  from  coal 
combustion  units.  (Another  ten  sites 
had  upgradient  concentrations  equal  to 
downgradiant  conoaotrations,  other 
possible  sources  of  gnMuid  water 
contamination,  or  (in  two  cases)  a  lack 
of  upgradient  information,  preventing 
any  conclusions  about  the  eHiacts  of  the 
coal  combustion  units  on  groundwater 
contamination.)  Constituents  with 
exceedenoes  include  arsenic  barium, 
cadmium,  chromium,  fluoride,  lead, 
mercury,  nidwl.  and  selenium.  Of  the 
nine  sites,  none  were  completely  lined, 
although  one  site  had  a  clay-hned 
disposal  imit  with  an  under-drain 
emptying  into  a  series  of  unlined  ponds. 
All  nine  sites  have  older  (pre-ig75} 
units,  four  consisting  of  surface 
impoundments,  four  consisting  of 
landfills,  and  one  with  both  types  of 
units.  Fly  ash  was  the  principal  waste 
disposed  of  in  all  units.  Four  sites  of  the 
nine  also  are  known  to  have  accepted 
co-managed  wastes  (pyrites,  boiler 
cleaning  wastes,  demlneralizer 
regenerant.  oil  ash.  etc.).  and  the  others 
may  have  as  well. 

Potential  for  human  exposure  to 
groundwater  contaminants  from  coal 
combustion  wastes  is  limited  because  of 
the  location  of  most  coal  combustion 
sites.  Based  on  a  random  study  (found 
in  the  RTC)  of  one  hundred  sites,  only 
29  percent  of  the  sites  have  any 
population  within  1  kilometer,  and  only 
34  percent  of  the  sites  hare  public 
drinking  water  systems  within  S 
kilometers.  Al&on^  infiltration  and 
transportation  of  contaminants  in 
groundwater  varies  with  site-  or 
regional-specific  factors  (sudi  as  depth 
to  groundwater,  hydraulic  conductivity, 
soil  type,  and  net  rechaige),  exposure  to 
coal  combustion  waste  groundwater 
contaminuits  5  Idlometers  from  the 
source  of  contamination  is  xuA  expected 
to  occur.  Of  tha  public  drinking  water 
systems  within  5  kilometers  of  coal 


combustion  waste  sites,  just  imder  half 
(47  percent)  are  expected  to  treat  the 
groundwater  for  hardness  (i.e.,  these 
systems  have  groundwater  %rith  ovw 
240  ppm  CaCOs),  whidi  would  tend  to 
remove  co-contaminant  metals  as  well. 

Coal  combustion  units  also  tend  to  be 
near  surface  water  bodies.  The  same 
RTC  study  revealed  that  58  percent  of 
the  sites  are  within  500  meters  of  a 
surface  water  body.  The  volume  and 
flow  rate  of  surfiace  watw  would  tend  to 
dilute  and  divert  the  contaminant 
plume. 

In  addition,  groundwater 
contamination  appears  to  be  attributable 
to  past  management  practices.  As  the 
Agency's  groundwater  monitoring  data 
outlines  above,  all  of  the  nine  sites  with 
a  clear  indication  of  groundwater 
contamination  are  older  (pre-1975). 
unlined  units.  (In  contrast,  of  the  13 
lined  sites,  only  one  had  exceedences  of 
an  MCL,  and  that  site  had  equal 
concentrations  upgradient  and 
downgradiant.) 

Finally,  some  of  die  groundwater 
contamination  may  be  attributable  to  co- 
management  writii  other  wastes,  such  as 
pyrites,  boiler  cleaning  waste,  and 
demineralizer  regenerant.  Because  of  the 
prevalence  of  co-management  (several 
public  comments  on  the  KTC  reported 
that  the  predominant  industry  practice 
is  to  co-dispose  of  low-volume  wastes  in 
ash  or  flue  gas  emission  control  waste 
ponds),  the  large-volume  waste  may  not 
be  the  sole  contributor  to  the 
ground^'ater  contamination.  Two  of  the 
nine  sites  report  that  co-management  is 
the  cause  of  the  contamination. 

In  conclusion,  hazardous  constituents 
in  coal  combustion  waste  (particularly 
in  fly  ash  and  flue  gas  emission  control 
waste)  have  the  potential  to  leach  into 
groundwater  under  certain  conditions. 
Contaminants  of  concern  include 
arsenic  cadmium,  chromium,  lead, 
mercury,  and  seleniimi.  Available  data 
suggest,  however,  that  contamination 
stems  bxsaa  older,  imtinad  units 
representing  past  practices,  and  that  the 
units  are  not  typkally  located  near 
populations  and  drinking  water 
systems.  In  addition,  the  sites  within  5 
kilometers  of  public  drinking  water 
systems,  about  half  have  groundwater 
with  over  240  ppm  CaCoj  and  are 
therefore  ajqwcted  to  treat  the  water  for 
hardness,  thus  removing  co- 
contaminant  oietals  as  w^l. 
Furthermore,  at  kast  soma  of  tha 
groundwater  oontaminatimi  is 
attributabia  to  other  wastes  managed 
with  tha  larga-vokuaa  coal  combustion 
wastes.  Thns.  potential  for  human 
exposure  solely  from  tha  laigo  volume 
coal  combuation  waste  from  current 
management  praottoaa  is  limited. 


An  examination  of  6ie  surface  water 
pathway  reveals  that,  ahhou^  direct 
discharge  of  untreated  coal  comhustion 
waste  to  surhce  water  is  not  Kkely 
because  of  Clean  Water  Act  controls,  a 
few  of  the  coal  combustion  waste 
constituents  have  the  potential  in  some 
instances,  to  affiact  nearby  vegetation 
and  aquatic  organisms  by  migration 
through  shallow  groundwater  to  neaiby 
surface  waters.  This  was  observed  at  one 
site  where  migration  of  boron  to  a 
nearby  wetland  was  determined  by  the 
State  to  be  the  cause  of  vegetative 
dam^e.  In  many  cases,  natural 
attenuation  processes  are  expected  to 
dilute  the  contaminants  below  levels  of 
concern.  For  example,  if  contaminants 
reach  surface  waters,  the  volume  of 
surface  water  and  its  high  flow  rate 
could  dilute  the  contaminants.  For  those 
sites  whose  nearby  water  bodies  may 
have  a  low  flow  rate  (e.g..  lakes, 
swamps,  or  marshes),  however,  coal 
combustion  waste  may  cause  local 
environmental  damages,  as  was 
observed  at  the  above  site. 

Even  when  contaminated 
groundwater  does  not  affect  human 
heahh  and  the  environment,  it  may  be 
considered  to  have  caused  impacts  that 
limit  future  use  of  that  groundwater.  In 
particular,  available  data  suggest  that 
the  groundwater  at  a  number  of  ooal 
combustion  waste  sitae  is  contaminated 
above  secondary  MCLs  (SMCIa)  by  such 
secondary  parameters  as  iron, 
manganese,  sulfate,  and  total  dissolved 
solids,  although  these  effects  may  be 
localized  through  dilution  and 
attenuation.  The  SMCLs  are  guidelines 
generally  set  to  be  prolactiva  of  such 
aesthetic  considerations  as  taste,  odor. 
potential  to  stain  laundry,  and  human 
cosmetic  effects  such  as  tooth  and  skin 
staining. 

In  addition  to  being  disposed  of  in 
landfills  and  surface  impoundments, 
coal  combustion  ash  is  often 
beneRcially  used  both  onsite  and  offisite. 
EPA  continues  to  encourage  the 
beneficial  use  of  coal  combustion 
wastes.  Because  most  offsite 
applications  tend  to  immobilizB  the  coal 
combustion  waste  (e.g.,  fly  ash  used  to 
make  concrete),  adverse  impects  eppear 
to  be  unlikely.  However,  if  fly  ash  is 
applied  direcdy  to  agricultural  soil, 
there  is  some  oonoem  ¥rith  metals 
uptake  by  food  crops  and  cattle  feed.  In 
addition,  boron  in  the  ooal  ash  Is  readily 
mobilised  and  has  e  phytotoidc  effect  on 
plants.  Althou^  coal  ash  is  net 
frequently  used  in  agriculture,  any 
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agricultural  use  of  coal  combustion 
waste  should  be  carefully  evaluated.  i> 

Subetep  3:  Does  the  waste  exhibit  any 
of  the  characteristics  of  hazardous 
waste? 

Response:  The  Agency  has 
determined  that  these  wastes  exhibit  the 
characteristics  of  hazardous  waste 
infrequently,  from  0  to  7  percent  of  the 
samples  depending  cm  waste  type. 

The  RTC  concludes  that  although  coal 
combustion  waste  may  leach 
contaminants  (arsenic,  cadmium, 
chromium,  lead,  and  mercury)  above 
toxicity  characteristic  regulatory  levels, 
such  exceedences  are  infrequent  and  the 
average  concentrations  of  constituents 
are  below  characteristically  toxic  levels. 
A  full  bibliography  of  the  sources  of  EP 
and  TCLP  data  and  a  summary  of  the 
results  are  given  in  Appendices  A  and 
B  of  the  Supplemental  Analysis  of 
Potential  Risks  to  Human  Health  and 
the  Environment  from  Large- Volume 
Coal  Combustion  Waste. 

The  results  of  Step  1  of  the  analysis 
indicate  that  the  wastes  rarely  exhibit 
any  characteristics  of  hazardous  waste 
and  the  waste  poee  very  limited  risk  to 
human  health  at  the  environment  imder 
certain  scenarios,  such  as  unlined  units 
sited  over  shallow  groundwater  with 
nearby  drinUng  water  wells. 
Fiuthermore,  since  most  releases  have 
occurred  at  imlined  older  sites,  EPA 
recognized  that  a  review  of  ctirrent 
waste  management  practices  and 
regulatory  control  governing  these 
practices  was  appropriate  as  outlined  in 
Step  2  of  the  metnodology,  which 
assesaes  the  need  for  more  stringent 
regulation. 

Step  2:  b  more  stringent  regulation 
necessary  or  desirable?  The  Agency  has 
determined  that  the  answer  is  no.  EPA 
regulation  is  not  necessary  or  desirable. 

In  evaluating  the  need  for  more 
stringent  controls  to  address  the 
potential  risks  associated  writh  the 
management  of  these  wastes,  EPA  first 
evaluated  the  adequacy  of  current 
industry  waste  management  practices  in 
limiting  contaminant  release  and 
associated  risk.  The  Agency  then 
viewed  the  adequacy  of  current  State 
and  Federal  regulatory  controls 
addressing  these  wastes.  For  the 
purposes  of  this  analysis.  EPA 
supplsmented  the  data  supplied  in  the 
RTC  with  site  visits,  a  1992  EPA  study 
under  which  the  Agency  obtained  and 
reyiewed  State  rsgvJations  spplicable  to 
FFC  waste  management,  the  Department 
of  Energy's  1991  report  entitled  Coal 
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Combustion  Waste  Disposal:  Update  of 
State  Regulations  and  Cost  Data, 
dialogue  with  industry  and  State 
representatives,  the  Electric  Power 
Research  Institute's  Facility  Design  and 
Installation  Manual  (1991).  State  file 
searches,  and  literature  reviews. 

Substep  1.  Are  current  practices 
adequate  to  limit  contaminant  release 
and  associated  risk? 

Response:  The  Agency  has 
determined  that  industry  practices  are 
moving  toward  increased  use  of  control 
measures  (liners,  covers,  etc.)  and 
groundwater  monitoring. 

The  Agency's  data  on  current 
practices  indicate  that  industry  is 
moving  toward  an  increased  use  of 
control  measures  (e.g.,  liners,  covers) 
and  groundwater  monitoring.  For 
example,  the  RTC  noted  that  befora 
1975.  less  than  20  percent  of  units 
(surface  impoundments  and  landfills)  in 
the  United  States  for  which  data  were 
available  had  installed  some  form  of 
liner.  More  recent  data  (EEI's  Power 
Statistics  Database.  1989)  suggest  that  13 
to  29  percent  of  surface  impoundments 
for  which  data  are  available,  have  some 
form  of  liner  and  that  41  to  43  percent 
of  landfills  have  some  form  of  liner.  As 
the  damage  case  and  groundwater 
monitoring  information  suggests,  most 
of  the  releases  have  occurred  at  older, 
unlined  units.  EPA  has  observed  during 
site  visits  that  newer  imits  are  generally 
lined.  Furthermore,  most  newer  utility 
waste  management  facilities  have 
groundwater  monitoring  systems,  and 
many  also  have  leachate  collection 
systems.  Despite  the  positive  trends  in 
management  of  FFC  wastes,  some  of 
these  units  may  be  sited  with 
inadequate  controls.  Therefore,  in 
addition  to  viewing  industry 
management  practices,  EPA  collected 
and  evaluated  information  on  the  extent 
of  current  State  and  Federal  regulation 
of  coal-fired  utility  waste  management. 

Sul»tep  2.  Are  current  Federal  and 
State  regulatory  controls  adequate  to 
address  the  management  of  the  waste? 
Response:  Effluent  limitations  in  the 
Qean  Water  Act  regulations  for  steam 
electric  power  plants  under  40  CFR  part 
423  require  no  discharge  from  new  fly 
ash  ponds.  State  programs  are  generally 
adequate  and  are  improving,  with  most 
States  now  requiring  permits  and 
minimum  design  snd  operating  criteria 
that  would  address  likely  risks. 
Additionally.  Federal  authorities  exist 
to  address  site-specific  problems  posing 
threats  to  himian  health  and  the 
environment  under  RCRA  Section  7003 
and  CERCLA  Sections  104  and  106. 
The  RTC  included  information  on 
coal-fired  electric  utility  waste 
regulation  in  all  50  States.  In  updating 


this  information,  EPA  conducted  a 
review  of  States  that  were  selected 
according  to  the  high  levels  of  ash 
generated  in  those  States.  This  approach 
resulted  in  a  study  universe  of  17  States 
that  generate  approximately  70  percent 
of  all  coal  ash  in  the  United  States. 

The  data  show  that  States  have 
generally  implemented  more  stringent 
regulations  for  FFC  waste  since  1983 
(when  the  State  regulation  review  was 
conducted  for  the  RTC).  Under 
developing  State  industrial  soUd  waste 
management  programs,  coal-fired 
utilities  are  more  frequently  being 
required  to  meet  waste  testing 
standards,  and  waste  management  units 
often  must  comply  with  design  and 
operating  requirements  (e.g.,  liners  and 
groundwater  monitoring  standards). 

Of  the  1 7  States  for  which  EPA 
updated  the  RTC  data,  14  regulate  coal- 
fired  utility  wastes  as  solid  wastes, 
explicitly  exempting  them  from 
hazardous  waste  regulation;^'  16  States 
require  offsite  FFC  waste  management 
units  to  have  some  type  of  operating 
permit,  with  design  and  operating 
criteria  varying  by  State;  12  have 
mandatory  liner  requirements,  while 
three  States  provide  for  discretionary 
authority  to  impose  hner  requirements 
on  a  site-specific  basis;  12  impose 
mandatory  groundwater  monitoring 
requirements  on  FFC  waste  disposal 
sites;  and  16  impose  final  cover 
requirements.  In  addition,  some  States 
have  been  working  to  reduce  the  threat 
of  groimdwater  and  surface  water 
contamination,  by  discouraging  the  use 
of  wet  management  in  ponds  as  a 
disposal  practice  (through  permitting 
requirements  and  location  restrictions). 
On  the  Federal  level.  National  Pollutant 
Discharge  Elimination  System  permits 
under  the  Clean  Water  Act  regulate  all 
direct  discharges  to  surface  water. 
Effluent  limitations  under  40  CFR  part 
423  govern  steam  electric  power 
generating  point  sources  and  require  no 
(zero)  discharge  to  surface  waters  from 
new  source  fly  ash  transport  waters  (40 
CFR  423.15(g)). 

Considering  industry's  trend  toward 
more  protective  waste  management 
practices,  the  fact  that  State  regulatory 
programs  are  generally  adequate,  and 
because  Federal  authorities  exist  that 
can  address  these  wastes.  EPA  has 
concluded  that  current  management 
practices  and  reg^ilatory  controls  are 
adequate  for  managing  the  four  large- 
volume  FFC  wastes. 


<aOf  Um  nmainlog  duM  SUtM.  two  SIMM 
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SubstM)  3.  Would  Subtttl*  C 
effactivMy  MldrMi  the  problems 
associatM  with  ths  waste  without 
impoeiiig  sigiuficant  unuecessery 
controls? 

Response:  The  Agency  has 
detennined  that  it  is  imlikely  that 
Subtitle  C  would  effectively  address  the 
problems  associated  with  the  four  large- 
volume  fossil-fuel  combustion  wastes 
without  imposing  unnecessary  controls. 

After  reviewing  industry  practices 
and  current  State  and  Federal 
regulation.  EPA  reviewed  the  alternative 
scenario  of  regulating  the  four  large- 
volume  FFC  wastes  under  Subtitle  C. 
First,  it  was  recognized  that  coal 
combustion  wastes  rarely  exceed  the 
RCRA  characteristics  for  hazardous 
ivasta,  and  therefore,  that  most  coal 
combustion  wastes  would  not  be  subject 
to  Subtitle  C  controls  unless  they  were 
listed  as  hazardous  wastes. 
Furthermore,  it  was  noted  that  even  if 
these  wastes  were  listed  as  hazardous, 
and  therefore,  regulated  under  Subtitle 
C,  such  an  approach  would  be 
inappropriate  for  these  wastes.  A 
Subtitle  C  system  would  require  coal 
combustion  units  to  obtain  a  Subtitle  C 
permit  (which  would  imnecessarily 
duplicate  existing  State  requirements) 
and  would  establish  a  series  of  waste 
unit  design  and  operating  requirements 
for  these  wastm,  which  would  generally 
be  in  excess  of  raouirements  to  protect 
human  health  and  the  environment.  For 
example,  if  such  wastes  were  placed  in 
the  Subtitle  C  universe,  all  ash  disposal 
units  would  be  required  to  meet  specific 
liner  and  monitoring  reauirements. 
Since  FFC  sites  vary  widely  in  terms  of 
topographical,  geological, 
climatoiogical,  and  hydrological 
characteristics  (e.g..  depth  to 
groundvrater,  annual  rainfall,  distance 
to  drinking  water  sources,  soil  type)  and 
the  wastes'  potoitial  to  leach  into  the 
groundwater  and  travel  to  exposure 
points  is  linked  to  sudb  factors,  it  is 
more  appropriate  for  individual  States 
to  have  (he  flexibility  necessary  to  tailor 
specific  ccmtrols  to  the  site  or  region 
specific  risks  posed  by  these  wastes. 

EPA  also  reviewed  the  comments 
received  in  response  to  the  1988  RTC 
and  the  Notice.  Comments  received  on 
the  RTC  showed  unanimous  support  for 
EPA's  initial  recommendation  that 
large-volume  combustion  wastes  do  not 
warrant  ragulatian  under  RCRA  Subtitle 
C.  Specifically,  the  commenters  felt  that 
cunwit  Subtitle  D  criteria,  together  with 
existing  State  regulations,  have  proved 
adequate  to  protect  human  health  and 
the  envifooment  Furthemiore.  of  the 
respondsnts  to  the  Notice  who 
addressed  the  vsoommendation  that 
large-voluiBC  combustion  wastes  do  not 


warrant  ragulatian  under  Subtitle  C,  all 
agreed  that  the  supplemental  data 
supptxt  this  recommendation. 

For  these  reasons.  EPA  concludes  that 
Subtitle  C  is  inappropriate  to  address 
the  problems  associated  with  these 
wastes  and  that  the  site  or  region 
specific  State  approach  is  appropriate 
for  addressing  the  Umited  hiunan  health 
and  environmental  risks  involved  with 
the  disposal  of  FFC  wastes.  The  Agency 
encourages  States  to  continue  to 
develop  and  implement  site-specific 
approaches  to  these  wastes.  EPA 
believes  that  industry  and  the  States 
should  continue  to  review  the 
appropriate  management  of  these 
wastes.  EPA  tvill  also  consider  these 
wastes  during  the  Agency's  ongoing 
assessment  of  industrial  non-hazardous 
wastes  under  RCRA  Subtitle  D.  Should 
the  characteristics  of  the  waste  streams 
change  as  a  result  of  implementation  of 
any  provisions  of  the  Clean  Air  Act  as 
amended  in  1990,  the  Agency  may 
choose  to  reexamine  the  exemption. 

Step  3.  What  would  be  the  operational 
and  economic  consequences  of  a 
decision  to  regulate  a  special  waste 
under  Subtitle  C? 

Although  the  analysis  never  reached 
this  point.  EPA's  preliminary 
examination  of  potential  costs  under 
Subtitle  C  indicates  thst  annual  costs  of 
full  Subtitle  C  controls  would  range 
between  SlOO  and  SSOO  million  per 
year.  This  assumes  that  these  wastes 
would  be  listed  as  hazardous  in  RCRA 
part  261,  subpart  O.  However,  if  these 
wastes  were  not  listed,  the  wastes 
would  often  not  be  subject  to  Subtitle  C, 
since  they  rarely  test  characteristically 
hazardous  pursuant  to  part  261,  subpart 
C.  Subtitle  C  controls  include 
groundwater  monitoring,  liners, 
leachate  collection,  closure/covers,  dust 
control,  financial  assurance,  location 
restrictions,  and  corrective  action. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.L.  96-354).  requires 
Federal  regulatory  agencies  to  consider 
the  impact  of  rulemalung  on  "small 
entities."  If  a  rulemaking  will  have  a 
significant  impact  on  small  entities, 
agencies  must  consider  regulatory 
alternatives  that  minimize  economic 
impact 

Today's  decision  does  not  affect  any 
small  entity.  Rather,  it  continues  to 
exempt  the  four  laige-volume  wastes 
from  coal-fired  electric  utihties  from 
regulation  as  hazardous  wastes. 
Accordingly,  this  action  will  not  add 
any  economic  burdens  to  any  affected 
entities,  small  or  large.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  Puisuant  to  Section  605(b)  of 


the  RFA.  5  U.SXl  60S(b).  the 
Administrator  csitifias  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

VI.  Regulatory  Datermiaatioo  Dockal 

Dociunents  related  to  this  regulatory 
determination  are  available  for 
inspection  at  the  docket 

The  EPA  RCRA  docket  is  located  at 
the  following  address:  United  States 
Environmental  Protection  Agency.  EPA 
RCRA  Docket,  room  M2427. 401 M 
Street  SW.,  Washington.  DC  2048a 

The  docket  is  open  fnm  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  the  docket  clerk  at  (202) 
260-9327  to  make  an  appointment 

Dated:  August  2. 1993. 
Carol  M.  Browner, 

Administrator 

Appendix  A — Analysis  of  and 
Responses  to  Pdblic  Comments  oa  the 
Report  to  ' 


The  1988  Report  to  Congress:  Wastes 
from  the  Combustion  of  Coal  bv  Electric 
Utility  Power  Plants  concluded  with 
three  recommendations.  Comments  on 
the  RTC  were  largely  oiganized  In 
response  to  those  recommendations. 
The  summarized  comments  and  EPA's 
response  to  those  comments  follow  each 
recommendation,  printed  in  bold  below. 

(1)  EPA  has  concluded  that  coal 
combustion  waste  streams  generally  do 
not  exhibit  hazardous  characteristics 
under  current  RCRA  regulations.  EPA 
does  not  intend  to  regulate  imder 
Subtitle  C  fly  ash.  bottom  ash.  boiler 
slag,  and  flue  gas  emission  control 
wastes. 

All  respondents  agreed  with  and 
supported  the  RTC's  first 
recommendation  that  high-volume 
combustion  wastes  do  not  warrant 
regulation  under  Subtitle  C  They 
concluded  that  current  Subtitle  D 
criteria,  together  with  existing  State 
regulations,  have  proved  adequate  to 
protect  human  health  and  the 
environment. 

Several  commenters  claimed  that  the 
EP  toxicity  test  is  not  a  valid  indication 
of  the  hazards  associated  with  utility 
wastes  since  the  test  was  designed  to 
mimic  conditions  in  acidic  municipal 
landfills  rather  than  homograieous 
monofills  used  by  electric  utilities.  Iliey 
claim,  therefore,  that  data  from  the  EP 
test  significantly  overstate  potential 
risks. 

As  noted  in  the  RTC  and  by  several       • 
commenters.  the  BeviU  Exemption  j 

requires  EPA  to  consider  eight  factors 
(Section  8002(n))  in  detem  ining 
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idiethar  haardoua  waste  regulation  is 
wramnted  for  foasil-fuel  combustion 
wastes.  To  that  end,  EPA  has  developed 
the  methodology  identified  in  the 
Notice  that  takes  into  account  all  of 
these  factors.  While  waste 
characterisation  data.  Including  the 
results  of  EP  toxicity  testii^as  well  as 
other  leaching  procedures  (TCLP, 
ASTM,  and  batch/colunui)  are 
considered  in  the  decision,  they  are  not 
the  sole  basis  for  determining  whether 
to  regulate  FFC  wastes  as  hazardous. 
The  methodology  specifically  focuses 
on  the  risks  posed  by  FFC  wastes  as 
they  are  acttully  managed. 

£PA  acknowledges  that  EP  toxicity 
test  rMuhs  may  not  always  represent  the 
leeching  potential  of  hazardous 
constituents  from  FFC  wastes.  However, 
some  ash  is  (or  could  be)  managed  in 
o^ite  Subtitle  D  landfills.  Furthermore, 
EPA  has  found  significant  variability  in 
the  leaching  characteristics  of  FFC 
wastes,  depending  cm  the  fossil-fuel 
source  ana  boiler  operating  conditions. 
Therefore,  EPA  believes  that 
consideration  of  EP  toxicity  data,  in 
confimction  with  the  results  of  other 
leeciiing  studies  and  data  on  the  actual 
environmental  impacts  of  waste 
management  practices,  is  appropriate. 
Finally,  EPA's  data  show  that  EP 
toxicity  test  results  for  the  four  large- 
volume  wastes  are  not  inconsistent  with 
leach  tests  conducted  using  ASTM, 
batch/column,  and  TCLP  methods  (see 
February,  1988  RTC). 

(2)  EPS.  is  concerned  that  several 
other  wastes  from  coal-fired  utilities 
may  exhibit  the  hazardous 
characteristics  of  corrosivity  or  EP 
toxicity  and  merit  regulation  under 
Subtitle  C  EPA  intends  to  consider 
whether  these  waste  streams  should  be 
regulated  under  Subtitle  C  of  RCRA 
bued  on  further  study  and  information 
obtained  during  the  public  comment 
period. 

Nineteen  of  the  twenty-two 
respondents  commented  on  the  RTC's 
second  recommendation  to  study  low- 
volume  wastes  further  and  consider 
regulating  these  wastes  \mder  RCRA 
SidMitle  C.  All  19  respondents  disagreed 
with  the  recommendation  to  regulate 
any  low-volume  wastes  under  Subtitle 
C 

Several  commenters  claimed  that 
insufficient  data  existed  to  support  a 
Regulatory  Determination  for  low- 
volume  vrastes.  EPA  concurs  with  these 
comments.  The  Agency  intends  to  study 
co-managed  low-volume  wastes  further 
to  obtain  sufficient  data  to  make  a 
Regulatory  Determinati(m.  Low-volume 
wastes  managed  independently  are 
outside  the  scope  of  the  Bevill 
Exemption. 


UMI 


Many  comments  maintained  that 
Subtitle  C  regulation  is  not  warranted 
for  low-volume  wastes  co-managed  with 
large-volume  coal  combustion  wastes. 
Some  commenters  claimed  that  the 
predominant  industry  practice  is  to  co- 
dispose  of  low-voliune  wastes  in  ash  or 
FGD  sludge  ponds  (several  commenters 
referenced  the  1985  Radian  study  and 
the  1982  Envirosphera  report).  Such  co- 
management  was  claimed  to  be 
practical,  effective,  and  environmentally 
sound.  The  report  acknowledges  that 
this  practice  may  reduce  the  potential 
hazard  of  low-volume  wastes,  by 
neutralization  or  diluti(Hi.  Commenters 
emphasized  that  no  adverse 
environmental  impacts  from  the  co- 
disposal  of  high-volume  and  low- 
volume  wastes  have  been  shown  in 
studies  by  the  electric  utility  industry 
and  EPA  and  that  none  were  cited  in  the 
RTC. 

EPA  acknowledges  that  the  RTC 
contained  very  limited  information  on 
the  extent  and  potential  environmental 
impacts  of  co-management  of  low- 
volume  wastes  with  ash,  slag,  and  FGD 
wastes.  In  fact,  although  the  Agency  has 
information  verifying  that  co- 
management  does  occur,  there  is  limited 
information  clarifying  the  amounts  and 
types  of  co-management.  Indeed,  this 
was  the  reason  EPA  reached  no  tentative 
conclusions  regarding  these  practices. 
Comprehensive  studies  were  available 
for  fewer  than  five  of  the  hundreds  of 
existing  co-management  sites.  EPA's 
efforts  to  compile  more  recent  data 
continue  to  show  limited  information 
on  the  effects  of  co-management. 
However,  some  information  suggests 
that  at  several  large-volume  waste 
management  sites  where  groundwater 
impacts  have  been  detected  (see  data  in 
the  RCRA  Docket),  the  operators  have 
suggested  that  the  cause  of  the 
contamination  is  co-management  with 
low-volume  wastes.  Of  specific  concern 
are  pyrites  and  chemical  ooiler  cleaning 
wastes.  Further,  the  Agency  has 
observed  that  the  general  trend  in  the 
industry  is  to  segregate  certain  low- 
volume  wastes  (i.e.,  pyrites,  boiler 
cleaning  wastes,  and  demineralizer 
regenerant)  from  ash.  slag,  and  FGD 
sludge. 

The  Agency  believes  that  additional 
data  collection  for  the  low- volume 
wastes  co-managed  with  the  large- 
volume  wastes  described  in  the  report  is 
required  and  is  deferring  a  final 
Regulatory  Determination  for  co- 
managed  wastes,  pending  completion  of 
further  studies.  Co-managed  low- 
volume  wastes  remain  exempt  from 
hazardous  waste  regulation,  however, 
until  such  a  determination  is  made.  As 
required  under  the  Bevill  Exemption, 


the  Agency  emphasizes  that  the 
decision  on  remaining  wastes  will  be 
based  on  all  Section  8002(n)  study 
factors,  not  on  waste  characterization 
data  alone. 

As  discussed  in  the  scope  section  of 
this  determination,  the  Agency  does  not 
consider  process  watera  (e.g.,  non- 
contact  cooling  water  and  low-pressure 
service  water)  used  in  ash  hanaling  or 
FGD  systems  to  be  wastes.  Also,  the 
continuous  use  of  these  process  waters 
as  feedwater  for  emission  control 
systems  or  for  ash  transport  generally 
will  not  increase  the  envinmmental 
risks  associated  with  the  wastes  relative 
to  the  risks  derived  from  utilization  of 
fresh  water  for  the  same  purposes. 
Discouraging  such  practices  may  lead  to 
an  increased  usage  of  fresh  water  for  the 
same  purposes,  thereby  increasing  the 
total  volume  of  water  exposed  to  tiie 
large-volume  wastes  as  well  as  the  total 
volume  of  waste  generated.  The  Agency 
believes  that  this  would  be  an 
undesirable  outcome  of  today's  action. 
For  these  reasons,  the  Agency  does  not 
consider  the  practice  of  using  these  non- 
contact  process  watera  in  ash  sluicing 
systems  or  as  makeup  water  for  FGD 
systems  to  constitute  co-management. 

One  commenter  thought  that  the 
limitations  applied  to  discharges  of 
pollutants  from  ash  disposal  facilities 
under  the  National  Pollutant  Discharge 
Elimination  System  adequately  protect 
the  environment  and  that  additional 
regulations  would  be  redundant. 

The  Agency  does  not  concur  with  the 
commenter  that  meeting  NPDES  permit 
limits  at  surface  water  discharge  points 
alone  is  necessarily  adequate  to  ensure 
groundwater  protection.  For  example, 
FFC  waste  management  units  may  not 
have  surface  water  discharges,  and, 
therefore,  might  not  be  required  to  have 
NPDES  permits.  Even  if  NPDES- 

{)ermitted,  these  units  may  generate 
eachate  that  could  affect  underlying 
groundwater.  Although  some  States  may 
use  Federal  NPDES  permit  requirements 
to  protect  groundwater  resources,  the 
Qean  Water  Act  and  the  NPDES 
program  generally  focus  on  protecting 
surface  water  quality. 

One  commenter  referred  to  a  1976 
study  conducted  by  an  electric  utility 
company  in  which  both  bench 
(laboratory)  and  field  tests  were 
conducted.  The  purpose  of  the  study 
was  to  den'onstrate  to  EPA,  for  purposes 
of  meeting  the  effluent  limitations  of  a 
NPDES  permit,  that  co-disposal  of  two 
boiler  cleaning  wastes  with  ash  in  ash 
ponds  provided  treatment  equivalent  to 
that  available  from  a  dedicated  waste 
treatment  facility.  The  bench  tests 
showed  99  percent  treatment  for  metals 
The  commenter  maintained  that  the 
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low-volume  wastes  were  effectively 
treated  without  any  increase  in  risk 
from  the  high-volume  wastes  (and  the 
waste  management  unit)  into  which 
they  were  added. 

£PA  aclcnowledges  that  the  referenced 
study  does  demonstrate  that  a  level  of 
Ph  adjustment  can  be  achieved  over  a 
period  of  time  so  that  NPDES  permit 
limits  can  be  met.  However,  the  study 
does  not  address  protection  of  the 
groundwater  underlying  the 
impoundment.  Further,  the  study 
provides  data  for  only  two  types  of 
boiler  cleaning  solution  mixed  with  ash 
from  a  single  plant.  Becaiise  of  the 
variabihty  in  types  of  boiler  cleaning 
solutions  and  ash  characteristics  and  the 
relative  paucity  of  data  on  low-volume 
wastes  and  co-management  in  general 
(and  the  consequent  uncertainty  related 
to  the  environmental  impacts  of  co- 
management),  the  Agency  believes  that 
further  study  is  reqxUred. 

Several  commenters  claimed  that  EPA 
appeared  to  have  selectively  included 
data  from  EP  test  results  for  boiler 
cleaning  wastes  and  other  low-volume 
waste  streams  in  the  RTC  (&diibits  5- 
5  and  5-6).  Exhibit  5-5  (taken  from  the 
1985  Radian  study)  presents  test  results 
for  two  treated  and  tnree  untreated 
boiler  cleaning  waste  streams.  The 
commenters  noted  that  the  Radian  study 
sets  forth  data  for  four  untreated  and 
four  treated  waste  streams.  None  of  the 
results  for  the  streams  omitted  in  the 
report  exceeds  the  EP  toxicity  limits.  To 
the  extent  that  only  the  imtreated  waste 
streams  for  which  an  exceedence  was 
shown  are  included  in  the  report,  the 
commenters  maintained  that 
observations  on  those  results  are 
overstated. 

In  addition,  the  commenters  felt  that 
this  report  was  similarly  selective  in 
reporting  "EP  Toxicity  Test  Results  for 
Liqidd  Low- Volume  Wastes"  (taken 
from  the  1987  Radian  study)  shown  in 
Exhibit  5-6.  Where  the  original  data 
included  17  boiler  cleaning  wastes  and 
7  waterside  rinse  tests,  the  report 
included  only  10  boiler  cleaning  wastes 
and  3  waterside  wastes  in  Exhibit  5-6. 
Additionally,  by  omitting  the  "less 
than"  sign  next  to  many  of  the  values, 
there  was  concern  thatthe  report  gives 
a  false  impression  that  a  reading  is  a 
positive  value,  when  actually  the  value 
was  below  the  detection  limit.  It  was 
also  pointed  out  that  this  omission 
factcws  into  the  calculation  of  the 
geometric  mean  for  the  samples. 

EPA  acknowledges  the  comments. 
The  intent  was  not  to  overstate  or 
overemphasize  the  frequency  or 
magnitude  of  observed  concentrations  of 
constituents  in  leachate.  Rather,  EPA 
was  attempting  simply  to  present  data 


that  illustrated  the  concentrations  that 
could  be  observed.  In  its  Regulatory 
Determination  on  the  wastes,  EPA 
considered  all  data  (including  non- 
detects),  rather  than  only  selected 
observations. 

One  commenter  noted  that  the  boiler 
cleaning  wastewaters  from  the  initial 
acid  wash  stage  and  subsequent  rinses 
should  not  be  considered  separately 
because  they  are  typically  combined 
and  managed  together  as  a  single  waste 
stream.  The  commenter  noted  that  the 
report  shows  these  fluids  as  separate 
waste  streams  and  includes  data  for 
each  stream  in  Exhibit  5-6.  If  the  data 
were  collected  on  these  fluids  as  a 
unified  stream,  the  commenter  claimed 
that  the  resulting  boiler  cleaning  waste 
would  likely  not,  exceed  any  of  the 
current  limits  for  EP  toxicity. 

The  commenter  went  on  to  say  that 
even  if  certain  boiler  cleaning  wastes 
may.  in  certain  circumstances,  test 
hazardous  as  generated,  this  fact  should 
not  trigger  Subtitle  C  regulation.  The 
commenter  emphasized  that  co- 
disposed  boiler  cleaning  waste  does  not 
present  a  hazard  and  that  this  critical 
fact  is  acknowledged  in  the  RTC. 

The  Agency  has  found  that  some 
utilities  do  manage  the  wastes  generated 
during  different  stages  of  the  waterside 
boiler  tube  cleaning  operations 
separately,  at  least  for  some  period  of 
time.  Therefore,  the  Agency  believes 
that  it  is  appropriate  to  consider  waste 
characterization  data  for  the  distinct 
streams  (as  well  as  for  combined 
streams).  As  noted  previously,  the 
Agencv  does  not  believe  that  the  RTC 
and  other  ciirrently  available 
information  provide  sufficient  data  to 
complete  a  Regulatory  Determination  for 
boiler  chemical  cleaning  wastes  co- 
managed  with  large-volume  wastes  at 
this  time. 

One  commenter  dted  data  on  17 
untreated  waterside  boiler  cleaning 
wastes  (which  include  ethylene- 
diamine-triacetic  add  (EETTA), 
hydroxyacetic-formic  add,  and 
ammoniated  bromate  and  hydrochloric 
add).  Only  one  sample  (or  5.8  per  cent) 
showed  an  exceedence  of  the  Q*  limits, 
for  total  lead  with  a  concentration  of 
6.67  mg/1.  The  average  lead 
concentration  for  all  17  samples  was 
1.43  mg/1  with  a  median  value  of  0.5 
mg/1.  None  of  the  17  waterside  boiler 
deaning  waste  samples  was  corrosive. 

Another  commenter  dted  company 
data  for  69  samples  of  waterside  boiler 
deaning  wastes  (which  include  EDTA, 
hydroxyacetic-formic  add,  and  citric 
add}.  Among  these  samples,  only  15  (or 
22  percent)  showed  exceedences  of  the 
EP  limits.  Thirteen  of  these  exceedences 
were  for  total  chromium  and  two  were 


for  total  lead.  The  average  total  ^^ 

chromium  concentration  for  all  69 
samples  was  3.41  mg/1  with  a  median 
value  of  2.08  mg/1.  Tlie  average  total 
lead  concentration  was  1.23  mg/1  with 
a  median  value  of  0.56  mg/1.  The 
commenter  emphasized  that  these 
values  were  all  considerably  less  than 
those  dted  in  the  RTC. 

In  addition,  the  company  tested 
several  of  the  same  waterside  boiler 
cleaning  wastes  for  hexavalent 
chromium  under  the  EP  toxidty  test 
procedure.  Of  the  16  samples  so  tested, 
only  1  showed  a  concentration  of 
hexavalent  chromium  above  the 
detection  hmit  of  0.02  mg/1.  Two  of  the 
16  tested  samples,  exceeded  5.0  mg/1  for 
total  chromium  concentrations.  All  17 
of  the  other  samples  showed 
concentrations  of  hexavalent  chromium 
below  the  detection  limit. 

EPA  acknowledges  these  comments 
and  would  welcome  the  opportunity  to 
review  any  additional  data.  The 
averages  for  lead  and  chromiimi  dted  by 
the  commenters  are  indeed  lower  than 
those  dted  in  the  RTC.  However, 
because  some  boiler  cleaning  chemicals 
appear  to  exhibit  hazardous  waste 
charaderistics  and  the  data  on  the 
impacts  of  their  management  with  large- 
volume  wastes  are  limited,  the  Agency 
believes  further  study  is  necessary 
before  a  final  regulatory  determination 
is  made. 

Several  commenters  claimed  that  the 
costs  of  managing  low-volume  wastes 
under  Subtitle  C  woxdd  be  very  high. 
Some  commenters  felt  that  sudi 
management  would  necessitate 
transporting  these  wastes  offisite, 
thereby  posing  risks  of  environmental 
releases  without  significant 
environmental  benefit.  Other 
commenters  observed  that  continuing  to 
manage  these  wastes  onsite  would 
require  that  the  disposal  fadlities 
become  treatment,  storage,  or  disposal 
facilities. 

As  noted  previously,  EPA  is  deferring 
a  final  determination  on  low-volimie 
wastes  co-managed  with  the  four  large- 
volume  wastes,  pending  additional  data 
collection.  As  necessary  and  in 
accordance  with  the  Section  8002(n) 
study  fadors,  EPA  will  consider  the 
potential  cost  impacts  in  making  a 
determination  for  these  wastes.  Low- 
volume  wastes  managed  independently 
are  not  and  never  have  been  \vithin  the 
scope  of  the  Bevill  Exemption. 

llie  Agency  also  recognizes  that 
transporting  hazardous  wrastes  may  pose 
risks  of  environmental  releases. 
However,  regulations  have  been 
developed  to  ensure  that  hazardous 
wastes  are  transported  in  a  manner 
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lufBdent  to  pralKt  huMD  kMkh  Mid 
the  apfiiuumant  Cm*  40  CFR  §283). 


low-vatuoM  WMlM  «•  rn  MUgid  with 
hi|^v(rfttiM  wutM.  th*  B«viU 
AmandoMBt  ktbidt  EPA  bom 
raguktiiig  tham  until  th«  Agnicy 
addi««M  Mch  ol  th*  SMZtioo  a002(n) 
facton  in  its  study  and  bMM  it* 
detennination  on  all  of  thoM  terton. 
TheM  ooauDontan  Hoaintainad  that  EPA 
may  not  niy  idaly  on  tha  imtcoma  of 
a  waata  charactariatic  taal  as  tha  basis  of 
its  Ragolatoiy  Daterminatian  ragarding 
these  wastes  and  this  managsmoit 
process.  Tliey  want  (ki  to  say  that  the 
record  assembled  in  the  Report  to 
Congress  presents  no  evidence  of 
envinmmental  risk  sssocialed  either 
with  this  co-management  practice  or 
with  tha  cohdiipoMd  wastes  and 
contains  no  infcvmation  or  findings  aa 
to  many  of  the  remaining  Section 
8002(n]  Actors. 

For  the  ressons  dted  sbove.  the  data 
are  insufSdent  to  sssess  fully  the 
potential  risks  assodated  %vith  present 
co-diq>osal  practices.  As  discussed. 
EPA  dkMS  not  intend  to  rely  solely  on 
waste  characterization  data  as  tha  basis 
of  its  Regnlatmy  Detarminatian  for 
remaining  wastes.  The  Agency 
acknowledges  that  many  of  the  8002Cd) 
study  bdors  have  not  Men  oonsidOTed 
for  low-volume  wastss  co-managed  with 
hi^-volume  wastes.  EPA  plans  to 
address  these  study  fiactors  before  we 
maka  a  final  regulatory  determination 
on  theae  wastes. 

(3)  EPA  socooiages  the  utilization  of 
coal  combwMon  wastes  a»  one  method 
for  reducing  the  amount  of  these  wastes 
thst  need  to  be  disposed  to  the  extent 
that  sodi  utilization  can  be  done  in  an 
environmentally  sals  manner. 

While  all  respoDdents  agreed  with  the 
RTC^s  third  leoonunendation 
encouraging  coal  combustian  waste 
utilization,  sevrnvl  qoalifjring  comments 


Oa»  commenter  noted  that,  while  the 
HTC  to  CBwact  in  requiring  that 
utilizalioB  to  be  done  in  an 
enviroBniaBtally  safe  BMnnar,  Congress 
needs  to  bo  aqniaUy  ooBoemad  that 
waste  utiliatian  is  dosie  in  a 
structaiaUy  safs  mannar.  This 
commantar  ctoimed  diat  tha  RTCs 
assertion,  "all  typea  of  coal  adi  are 
appropitota  lor  nao  as  coDstruction 

tadditivea.andfor 
toentirriy 
enonequs.  The  coBunsntsr  stotsd  that 
the  RFC  coatradictB  dkto  statsoMnt 
ftndMr  on  bgr  deUneatino  aome  of  the 
reesons  v^  aoHO  fly  aanas  are  not 
approprislo  for  nao  ia  uistiuUiop.  All 
Itn  wQlossilim 

to 
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coBsniy  with  appfopsiete  ASTM 
standnda.  Rsprding  utihzalion  in 
concrete,  the  rnnnnenler  fait  that  the 
RTC  mnot  dta  tho  approi»tote  ASTM 
Standard  CB18. 

EPA  acknowledges  and  agrees  with 
the  ooounent  However,  it  to  not  vfithin 
EPA's  authority  to  mandate  structural 
requiramepts.  except  where  they  may 
afiiact  the  potential  for  wivironmental 
impacts. 

m  a  recommendation  on  utilization, 
one  conunentw  pointed  out  that  the 
RTC  sncouragaa  thto  practice  "to  th* 
extent  that  it  can  be  done  in  an 
environmentally  safa  manner."  The 
commenter  cfted  the  report's  statement 
thai  "current  waata  utilization  practices 
appear  to  be  done  in  an  environmentally 
sate  manner."  Tha  commoiter  claims 
that  there  is  no  driineaUon  between 
practices  that  are  environ  mentally  safe 
and  (mes  that  are  not  environmentally 
safe. 

To  date,  and  using  the  limited  data 
available,  the  Agency  has  not  found  any 
environmental  damages  associated  with 
the  utilizatian  of  large-volume  coal-fired 
utility  wastes.  However,  the  Agency 
agrees  with  the  commenter  that 
utiUzatioo  olcoal  combustion  wastes 
should  be  dime  in  a  manner  fully 
protective  of  die  environment  and 
consistent  with  existing  Federal  and 
State  regulations. 

Several  oommenters  disagreed  vrith 
the  RTC  where  it  sUted  that  the 
potential  far  aignificantly  increasing  the 
amount  of  waste  utilization  may  be 
limited.  Qven  current  utilization 
techniques,  the  report  prsdicto  that  the 
major  portion  of  coal  combustion  vrastes 
wrill  continue  to  be  land  disposed.  Some 
ooBunentsrs  fait  that  rehicttmce  toward 
waste  utitization  to  largely  due  to  the 
stigma  of  classifying  th»  by-producto  ss 
"waste"  and  that  EPA  should  remove 
"benefidally  used  coel  ash"  from  the 
definition  of  "sirfid  waste". 

Some  conunenters  also  noted  that  in 
enacting  RCRA,  Congresa  intended  that 
EPA  take  a  more  active  role  in  resource 
coBiaervation  and  recovery.  They 
thought  EPA  should  give  stronger 
support  for  additional  use  and  market 
develofmient  with  die  emphasto  placed 
on  large-volimie  utilization.  It  was  noted 
that  some  States  have  exempted  ash  far 
reuse  from  their  solid  waste  programs 
and  recommended  that  the  Agency 
suf^wrt  State  eficxto  to  authorin  the  use 
of  cool  combustion  by-prodocU. 

Tlieee  ujiiiiiistuis  claimed  that 
ctmsidaraUe  alteotion  was  directed  to 
limitsd  cases  of  adverse  impact  in  the 
RTC  They  maintained  that  EPA  should 
adatovrtodg*  in  ito  Regulatory 
Dotarmination  thol  a  solective  adi 
charaderizstion  program  coupled  with 


good  engineering  practice  would  ensure 
environmental  acoaptabilitr  of  large- 
volume  ash  applications,  llie  Agnocy 
should  take  a  leadarsUp  roto  bv  issuing 
procurement  guidelines  related  to  the 
use  of  coel  ash  in  high-volume 
applications  within  the  transportation 
and  constructifMi  industries.  Such  high- 
volume  applications  would  include  me 
use  of  coal  ash  as  structural  fills,  road 
embankments,  and  beckfills. 

The  Agency  notes  that  Congresa 
spedfically  mandates  in  RCRA  Section 
8002(n)  that  the  Agency  consider  the 
cases  of  adverse  impact.  The  Agency 
encourages  utilization  of  coal 
combustion  byproducts  and  supports 
State  efforts  to  promote  utilization  in  an 
environmmtally  benefidal  manner. 
EPA  notes  that  the  Agency  has  issued  a 
procurement  guideline  to  encourage  the 
use  of  fly  ash  in  cement  and  concrete  in 
Federal  projects  (see  48  FR  4230, 
January  28, 1984).  The  Agency  prefers  to 
allow  States  the  flexibility  to  develop 
their  own  approaches  to  fostoring 
utilization,  llie  individual  states  are  in 
the  best  position  to  determine  what 
types  of  utilization  are  appropriate  for 
tneir  environmental  settings. 

Appendix  B — AaalyiM  of  and 
Responses  to  Public  Commanta  tm  the 
Notice  of  Data  Availability 

On  Pelvuary  12. 1993.  the  Agency 
issued  a  Notice  of  Data  Availability 
(Notice)  requesting  comment  on 
addititmal  data  on  fossil-fuel 
combustion  (FFC)  wastes,  lliese  data 
are  intended  to  update  and  supplement 
the  materiato  presented  in  the  1988 
Report  to  Congress  on  Wastes  from  the 
Combustion  of  Coal  by  Electric  Utility 
Power  Plants  (RTC).  In  addition,  tho 
Notice  solidted  comment  (m  the 
proposed  methodology  to  be  used  in 
comp toting  the  August  1993  regulatory 
determination. 

Comments  woto  received  frran  14 
parties.  Several  commentms  also 
submitted  additional  published 
materiato  on  FFC  waste  diaracteristics 
and  management/treatment  tedmiques. 
The  Agency  considered  these  materiato 
in  comptoting  the  regulatcny 
determination,  as  appropriate. 

The  followring  (tiscussHm  brtofly 
summarizes  the  commento  received  on 
the  additional  data  and  the  proposed 
methodolosf.  The  Agnx^'s  response* 
ara  also  provided.  Tbs  commento  and 
responses  have  been  grouped  according 
to  general  topic  arses. 

MeCfcodiologyr  Ssvofal  oommenters 
supported  the  use  of  EPA's  propoeed 
three-step  methodology  far  completing 
the  FFC  waste  regulatory  determinatkm. 
No  oommenters  Assgieed  with  any 
aspect  of  tfie  methodology. 
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Fly  Ash,  Bottom  Ash,  Boiler  SJag.  and 
FCD  Waste:  Nearly  all  respondents 
indicated  that  the  Notice  documents 
supported  the  19B8  RTC's 
recommendation  that  large-volume 
combustion  wastes  do  not  warrant 
regulation  imder  Subtitle  C.  No 
.  commenters  disagreed  with  this 
recommendation. 

The  Agency  concurs  with  the 
commenters  that  the  information 
contained  in  the  docket  does  not 
contradict  the  data  presented  in  the 
RTC.  The  Notice  documents  update  and 
supplement  the  RTC  by  providing 
additional  data  on  waste  characteristics, 
environmental  monitoring,  and 
environmental  impacts. 

Several  commenters  noted  that  State 
regulation  of  FFC  waste  management 
has  become  more  stringent  since  the 
19B8  RTC.  More  stringent  solid  waste 
regulations,  including  waste  testing 
requirements  and  design-  and 
performance-based  standards,  were 
specifically  cited. 

The  Department  of  Energy  and  the 
EPA  have  recently  completed  separate 
studies  of  the  oirrant  level  of  State 
regulation  of  FFC  wastes.  Proceeding 
from  the  findings  of  these  studies,  the 
Agency  concurs  with  the  commenters 
that  State  requirements  have  generally 
become  more  stringent  since  1983 
(when  the  data  cited  in  the  1988  RTC 
were  collected).  EPA  supplemented  the 
1983  data  for  all  50  States  with  an 
updated  analysis  of  17  States 
representing  all  geographic  regions  of 
the  United  States  and  generating 
approximately  70  percent  of  the 
Nation's  coal  ash.  As  noted  in  the 
preamble  to  the  regulatory 
determination,  this  study  showed  that 
States  are  imposing  additional  controls 
to  ensure  the  proper  management  of 
'these  wastes. 

One  commenter  felt  that  there  is  the 
potential  for  groundwater  degradation 
from  these  coal  combustion  residues  as 
a  result  of  their  leaching  potential, 
although  regulation  of  these  wastes 
imder  Subtitle  C  is  not  appropriate.  The 
inherent  high  permeability  of  materials 
landfiUed  without  the  benefit  of 
stabilization  or  liners  could  allow  a 
large  volume  df  percolation  to  occur, 
resulting  in  potential  groundwater 
contamination.  The  commenter  urged 
the  Agency  to  eliminate  questionable 
coal  combustion  waste  impoundments 
and  suggested  that  regulations  similar  to 
40  CFR  part  258  (requirements  for 
municipal  soUd  wastctJandfills)  would 
be  appropriate  for  FFC  waste 
management  units. 

While  the  Agency  believes  that  design 
and  operating  requirements  similar  to 
part  258  may  be  appropriate  for  some 


FFC  waste  management  units,  the  risks 
posed  by  FFC  waste  management  are 
site-specific.  Although  groundwater 
contamination  has  occmred  at  certain 
coal  combustion  waste  sites, 
contamination  has  been  due  to  a  limited 
number  of  constituents,  which  are  Ukely 
to  attenuate  and  dilute  to  safe  levels 
before  reaching  an  exposure  point.  This 
is  in  contrast  to  municipal  soUd  waste 
landfills  that  are  subject  to  40  CFR  part 
258.  The  leachate  at  these  sites  often 
contains  elevated  levels  of  a  wide  range 
of  toxic  pollutants,  and  numerous 
damages  have  been  observed.  Therefore, 
the  Agency  believes  that  the  level  of 
protection  provided  by  the  part  258 
criteria  may  not  need  to  be  universally 
apphed  to  all  FFC  waste  management 
imits.  It  is  therefore  appropriate  to  allow 
the  States  to  retain  the  flexibility  to 
tailor  requirements  to  site-specific  or 
regional  factors  rather  than  establish 
broad  Federal  minimum  requirements. 
It  should  be  noted  that  many  States  have 
adopted  regulatory  requirements  for 
FFC  waste  management  ujiits 
comparable  to  the  part  258  criteria.  EPA 
will  consider  these  wastes  as  part  of  the 
Agency's  ongoing  assessment  of 
industrial  non-hazardous  wastes  under 
RCRA  Subtitle  D. 

Low-Volume  Wastes  and  Co- 
Management:  Five  of  the  fourteen 
respondents  supported  permanently 
retaining  the  exemption  for  low-volume 
coal-fired  utility  wastes  co-managed 
with  large-volume  wastes.  These 
commenters  indicated  that  the  1988 
RTC  and  Notice  data  show  that  co- 
management  is  an  environmentally 
sound  management  practice.  One 
commenter  specifically  cited  two 
Electric  Power  Research  Institute  (EPRI) 
studies  completed  since  1988  as 
demonstrating  that  co-managed  wastes 
should  be  excluded. 

EPA's  efforts  to  compile  more  recent 
data  continue  to  show  limited 
information  on  the  effiacts  of  co- 
management.  However,  some 
information  included  in  the  Notice 
docket  suggests  that  at  several  large- 
volume  waste  management  sites  where 
groundwater  impacts  have  been 
detected,  the  operators  have  suggested 
that  the  cause  of  the  contamination  is 
co-management  with  low-volume 
wastes.  Of  specific  concern  to  the 
Agency  is  co-management  of  ash,  slag, 
and  FGD  waste  with  pyrites  and/or 
chemical  boiler  cleanins  wastes. 

The  Agency  does  not  oelieve  that  the 
two  recent  co-management  studies  cited 
by  the  commenter  are  conclusive  or 
sufficiently  representative  of  the  entire 
universe  of  co-management  sites.  For 
example,  at  one  site,  EPRI  findings 
indicate  that  a  release  is  occurring 


because  of  pyrite  co-disposal.  The 
release  is  localized  by  sit*-«pecific 
conditions  (i.e..  alkaline  soils)  that  may 
not  be  found  at  every  facility.  Similarly, 
a  release  is  also  occurring  at  the  aecond 
site.  While  migration  of  constituents 
with  primary  drinking  water  standards 
is  limited,  boron  and  sulfate  have  been 
detected  in  downgradient  wells. 

Low-volume  wastes  co-managed  with 
large-volume  wastes  remain  exempt 
pending  additional  study.  Separately 
managed  low-volume  wastes  are  outside 
the  scope  of  the  exemption,  as  noted  by 
one  commenter  representing  a  large  part 
of  the  industry.  The  same  commenter  in 
responding  to  the  RTC  cited  RCRA 
Section  3001(b)(3)(i)  and  a  January  13, 
1981,  letter  from  G.  Dietrich,  U.S.  EPA. 
to  P.  Emler.  Utility  Solid  Waste 
Activities  Group,  as  indicating  that  the 
Bevill  Exemption  applies  only  to  low- 
volume  wastes  when  they  are  co- 
managed  with  the  four  large-volume.i> 

However,  the  Agencv  cautions  that 
the  limited  data  available  to  date 
indicate  that  co-management  of  some 
large-volume  wastes  with  pyrites  and 
chemical  boiler  cleaning  wastes  can 
cause  adverse  environmental  impacts. 
Pending  the  study  of  low-volume  wastes 
co-managed  with  lai^ge-volume  wastes, 
the  Agency  will  continue  to  rely  on  it* 
authorities  pursuant  to  RCRA  Section 
7003  as  well  as  its  Superfund 
authorities  under  CERCLA  Sections  104 
and  106,  to  address  any  human  health 
and  environmental  threats  associated 
with  the  co-management  of  these 
wastes. 

Several  commenters  emphasized  that 
low-volume  wastes  are  typically  co- 
managed  with  ash,  slag,  and  FGD 
wastes. 

The  Agency  has  observed  that  the 
general  trend  in  the  industry  is  to 
segregate  certain  low-volume  wastes 
(e.g.,  boiler  chemical  cleaning  wastes) 
from  ash,  slag,  and  FGD  wastes.  At  some 
plants,  low-volume  wastes,  such  as 
pyrites  and  chemical  boiler  cleaning 
wastes,  are  now  being  disposed  of 
separately.  As  indicated  above,  the 
Agency  believes  that  additional  study  is 
required  to  evaluate  the  risks  posed  by 
co-management  of  the  low-volume 
wastes  with  the  large-volume  wastes. 

Reutilization:  One  commenter  noted 
that  in  enacting  RCRA,  Congress 
intended  that  EPA  take  an  active  role  in 
resource  conservation  and  recovery.  The 
commenter  indicated  that  some  States 
have  developed  overly  stringent 
regulator)'  requirements  that  have 


13  Comments  dated  May  16.  lesS.  received  bom 
USWAG  on  the  RTC  and  commenU  dated  March 
29, 1993.  received  from  USWAG  on  the  Nouce  (mw 
Docket  numbers  F-es-PATA-FFFFF  and  F-«3- 
FFCA-FFFFF). 
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diacoungsd  rauM  of  FFC  wfMtar 
Sevartl  f^?— »— tar«  recomnModtd  that, 
in  Um  Riguktory  DMermination.  EPA 
should  raoogniM  coal  combustion 
byproducts  as  boneficisl  rssources 
raUMW  than  as  wasta  matarials. 

BacNM.  accotdins  to  ths  RTC  th« 
ma^nrtty  of  coal  comousdoo  byproducts 
are  currantly  managed  as  wastes  rather 
than  re-used  (because,  in  oart.  of  market 
conditkms  as  well  as  regulatmy  status), 
the  Agency  believes  it  is  appropriate  to 
oonsraer  them  waste  materials. 
However,  the  Agenqr  continues  fo 
encowage  leutiUsation  of  coal 
combustion  byproducts  and  suppons 
State  efforts  to  promote  reutiiication  in 
an  environmentally  beneficia)  manner. 
In  terms  of  exemoting  coal  combustion 
wastes  from  the  definition  of  solid 
waete,  because  this  determination  is 
confined  to  the  issue  of  whether  to 
regulate  thoee  wastes  ss  hasardous.  thia 
request  is  outside  the  scope  of  today's 
action.  The  Agency,  however,  is 
currently  engaging  in  an  effort  to  revise 
the  definition  of  solid  waste.  In  April 
1993,  EPA's  Definition  of  Solid  Waste 
Task  Force  h^d  a  public  meeting  in 
Wellington,  DC  The  teak  force  plans  to 
IhM  a  seriee  of  monthly  open  meetings 
from  July  through  November  1993, 
which  will  provide  a  forum  for  the 
public  to  provide  input  on  the 
definition  of  B<riid  waste. 

Coaaunts  Related  to  Specific 
Documents: 

Two  conunenten  suggested  that  three 
documents  in  the  docket  addressing  the 
Gavin  Power  Plant  were  added  in  error 
and  should  not  be  considered  in  the 
regulatory  determination  because  they 
dMl  with  the  investigation  of 
groundwater  constituents  (volatile 
organic  compounds  (VOCs))  that  are 
imrelated  to  the  management  of  coal 
combustioD  byproducts. 

The  Agency  recognizee  that  the  source 
of  the  VOC  contamination  at  the  Gavin 
site  is  unlikely  to  have  been  coal 
combustion  wastes.  These  documents 
were  induded  in  the  docket  only  to 
provide  a  complete  understanding  of 
groundwater  conditions,  including 
background  levels,  at  the  site. 

Site  Visit  Reports:  One  commenter 
provided  comment*  on  EPA's  site  visit 
report  for  the  Cayuga  Power  Station,  PSI 
Energy,  Incarporated.  The  coromenter's 
specific  remarks  and  the  Agency's 
responses  are  summarized  below: 

One  commenter  Doted  that  the  Cayuga 
site  visit  report  incorrectly  assumes  that 
all  data  in  'Table  5  are  from 
downgradient  wells.  The  commenter 
suggests  that  the  maximum  arsenic  and 
vanadium  values  above  background 


were  actually  detected  in  an  ash  well 
(PZ-14),  rather  than  with  a  soil  core 
system.  Because  of  this,  the  commenter 
conchidea  that  no  adverse  impact  on 
groundwater  has  occurred. 

fai  rssponsa.  CPZ-14  is  specifically 
identified  in  EPRl's  Report  on  the 
Cayuga  site  (see  Comanagement  of  Coal 
Combustior  Bv-product  and  Low- 
Volume  VVa<Ues.  Midwestern  Sites.  EPRI 
Report  EN- 7345)  as  a  downgradient 
well,  aiid  arsenic  and  vanadium  were 
found  above  background  levels  in  the 
sediments  immediataiy  underlying  the 
aah  pond.  The  Agency  acknowledges 
that  any  release  of  these  constituents  is 
limited  because  they  were  not  found  in 
other  wells.  It  should  further  be  noted 
that  other  constituents,  including  sulfate 
and  boron,  have  consistently  been  found 
above  background  levels  in  several 
dowikgradiant  wells. 

One  commenter  stated  that  the 
Cayuga  site  visit  report  overemphasizes 
the  lack  of  background  groundwater 
monitoring  data,  because  the  actual 
downgradient  groundwater  data  show 
no  adverse  impacts. 

The  report  only  indicates  which 

Grameters  appear  to  be  above 
ckgrcund  levels  and  notes  that  the 
limited  background  data  make  any  data 
analysis  difficult.  The  site  visit  report 
does  not  comment  on  whether  the  data 
show  any  adverse  impacts  associated 
with  the  ash  management  unit. 

One  commenter  noted  that  total 
constituent  and  hydroxylamine 
extraction  coel  ash  data  presented  in  the 
EPRI  study  and  the  Cayuga  site  visit 
report  ^ould  not  be  used  to  consider 
the  actual  leaching  potential. 

These  data  were  included  in  the  site 
visit  report  becaiise  they  were  the  only 
waste  characterization  data  available  for 
the  Cayuga  site  (no  other  leaching 
studies  were  performed).  The  Agency 
recognizes  that  the  hydroxylamine 
extraction  test  provides  a  "worst  case" 
estimate  of  the  potential  for  constituent 
mobilization  and  would  likely 
overestimate  actual  leachability.  The 
Agency  emphasizes  that  the  proposed 
tluee-step  methodology  not  only 
considers  waste  characterization 
information,  but  also  the  actual  risks 
posed  by  a  waste  in  its  "as  managed" 
state. 

One  commenter  noted  that  the  new 
groundwater  monitoring  data  included 
in  the  Notice  docket  show  few 
exceedences  of  primary  drinking  water 
standards.  Most  exceedences  of  primary 
drinking  water  standards  occurred  at 
older  sites  that  are  atypical  of  currant 
sites.  Exceedences  of  Secondary 
Drinking  Water  Standards  occur  more 
frequently,  but  the  percentage  of  sites 


involved  is  still  low.  The  commenter 
noted  that  exceedences  of  SDWSs  are 
not  violations  of  a  Federal  standard 
requiring  enforcement  or  of  moet  State 
standards,  since  SDWSs  are  guidelines. 
Further.  exceedeiK»s  would  likely  not 
occur  if  the  relevant  point  of 
compliance  were  set  further  from  the 
site  (e.g.,  150  meters  downgradient  as  in 
the  muninpal  solid  waste  landfill 
rules).  Finally,  the  commenter  indicated 
that  many  elevated  constituent  levels 
could  be  attributable  to  natural  or  other 
non-coal  ash  related  sources  (data  were 
cited  from  several  sites).  Another 
commentOT  suggested  that  the  data  show 
that  the  potential  exists  for  groundwater 
degradation  tiirough  migration  of 
constituents  with  SDWSs  (e.g.,  iron, 
sulfates,  chlorides,  and  other  soluble 
salts). 

The  Agency  disagrees  that  the  new 
docket  materials  show  a  low  percentage 
of  exceedences  of  both  PDWSs  and 
SDWSs.  Of  the  49  individual  sites  with 
groundwater  monitoring  information 
(summarized  in  Appendix  D  of  the 
Supplemental  Analysis  of  Potential 
Risks  to  Human  Health  and  the 
Environment  from  Large-Volume  Coal 
Combustion  Waste,  found  in  the 
dodcet),  19  had  at  least  one  exceedence 
of  a  PDWS,  and  42  had  at  least  one 
exceedence  of  a  SDWS. 

The  Agency  concurs  that  some  of 
these  exceedences  of  PDWSs  could  be 
due  to  contamination  from  other  sources 
and  that  dilution  and  attenuaticm  would 
tend  to  reduce  contaminant 
concentration  below  levels  of  concern  at 
receptors.  While  the  Agency  recognizes 
that  SDWS  exceedences  are  not  always 
considered  violations,  elevated  levels  of  . 
secondary  parameters  can  cause  adverse 
impacts.  Therefore,  the  Agency  has 
considwed  the  mobility  of  these 
parameters  in  determining  the  risks 
posed  by  FFC  waste  management. 
Acknowledging  the  resuhs  of  this 
analysis,  the  Agency  concurs  that  many 
newer  units  have  been  designed  to 
prevent  releases  (i.e.,  with  liners), 
releases  are  frefiuently  localized  by  site- 
specific  conditions  such  that 
contaminants  do  not  reach  receptors, 
and  exceedences  are  sometimes  caused 
by  natural  or  non-coal  ash  related 
sources  (often  for  chlorides,  iron,  and 
manganese).  Finally,  although  much  of 
the  data  is  from  older  sites,  many  of 
these  sites  are  currently  active; 
therefore,  they  cannot  be  regarded  as 
categorically  atypical. 

[PR  Doc  93-18975  Filed  8-4-93;  8:45  am) 
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Stock  Number 


t,  2  (2  Reserved) (869-019-00001-1) . 

3  (1992  Compikitton 
and  Ports  100  and 

101) _ (86W)19-00002-0) \7J0O 

* (869-019^00003-8) 5.50 

1-699  ..". (869-019^)000*-6) 21.00 

700-1 199 (869-019-00005^ 17.00 

1200-(nd,6(6 

Reserved) (869-019^)0006-2) 21  JO 


$15.00       Jan.  1.  1993 


71 
0-26  ... 
27^  . 
46-51  . 

52  

53-209 


(869-019-00007-1) 20O0 

,. —  (869^)IW)0008-9) 1300 

,. (869-019-00009^7) 20O0 

. (869-019-00010-1) 28O0 

,  (869-01  WIOOl  1-9) 21J00 


210-299 (869-019-00012-7) 30O0 

300-399 (869-01W)001J-5) 15.00 

400^99 (869^)19-00014-3) 17O0 

700-699  ....„ (869-019^)0015-1) 2100 

900-*99 (869-019-00016-0) 33O0 

1000-1059 (869^)19^00017-8) 20O0 

1060-1 1 19 (869^19-00018-6) 13.00 

1120-1199 (869^19-00019^) 11.00 

1200-1499 (869-01^«020-<) 27O0 

1500-1899  „ (869-01^-00021-6) 17O0 

1900-1939 (869-01^-0002^4) 13O0 

1940-1949 _..  (869-019-00023-2) 27O0 

1950-1999 (869-01^40024-1) 32J0 

2000-€nd  .„ (869^19-00025-9) \2J0a 


8 (869-019-00026-7) 

9  Parts: 

1-199 (869^19^)0027-5) 

200-&id  — (869-019-00028-3) 


27.00 
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10  Parts: 

0-50 - „ (869^)19-00029-1) 29.00 

51-199 (869-O19-00O3O-5) 21.00 

200-399 „„ —  (869-019^)0031-3) 15O0 

400-499 (869-019^)0032-1)  .„...  20O0 

500-End  ...- (869-019-00033-O) 33.00 

11  — -.. (869-019-00014^) 13.00 

UPerts: 

1-199 (869-019-00035-^ 11.00 

200-219 (869-019-000364) 15O0 

220-299  . — (869-019-00037-2) 26O0 

300-499 (869-019-00038-1) 21O0 

500-899 (869-01^00039^ 1900 

600-Er>d  — (869-019-00040-2) 28O0 

1 »  ..- (869-019-00041-1) 2800 


'Jon.  I,  1993 
Jon.  1.  1993 

Jon.  1.  1993 
Jon.  1,  1993 

Jan.  1. 1993 

Joa  1,  1993 
Jan.  1. 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jan.  1.  1993 
Jan.  1, 1993 
Jan.  1,  1993 
Jan.  1, 1993 
Jaa  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Jaa  1, 1993 
Jaa  1. 1993 
Joa  1, 1993 
Jaa  1, 1993 
Jaa  1, 1993 
Jaa  1, 1993 
Jaa  1, 1993 


20O0       Jon.  1. 1993 


Jan.  1, 1993 
Jan.  1, 1993 

Jon.  1,  1993 
Jan.  1,  1993 
Joa  I,  1993 
Jaa  1,  1993 
Joa  1, 1993 

Jon.  1,  1993 

Jan.  1,  1993 
Jaa  1,  1993 
Jaa  1, 1993 
Jaa  1, 1993 
Jaa  1, 1993 
Jaa  1. 1993 

Jaa).  1993 


TMi 

14 


stock 


1-59 (869-0I9O0042-9) 

60-139 (86^19-00043-7) 

140-199 „. (869-019^00041-5) 

200-1199 (869-019-00045-3) 

1200-End  .- (869-Oie^)0046-1) 


29O0 
26O0 

22jao 

MOO 


151 
0-299  ..... 
300-799  „ 
800-End  . 

16  Parte: 
0-149  ...„ 
150-999.. 
IOOO-€nd 


.  (869-019-00047-0) 1400 

.  (86»Ol«40046-8) 2500 

.  (869-019-00049-6) 1900 

(869-019-0006OO) 7O0 

(869-019-00051-0 1700 

(869-019-00062-6) 24O0 
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1-199 „_ (869-01^01054-2) ttOO 

aOO-239  ._> — (8690I 7-00066-6) I7O0 

240*td  (869-017-00056-6) 24O0 

ISPerte: 

1-149  (869O17-00067-4) .._..  1600 

150-279 (869-019-00066-5) 1900 
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lOPerte: 
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2004nd  (869^19-00062-3) 

20  Parte: 
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40O499 (869-019-00064-0) 

500-Cnd  (869-0I9^)0065-«) 

21  Parts: 

1-99 (869-019-00066^ 15O0 

100-169 „„ (869-017-00067-1) 14O0 

170-199 (869-OI9-00068-2) 20O0 

200-299 (869-019O0069-1) 6O0 

300-499 (869-019-00070^) 34O0 

500-699 (869-019^00071-2) 21 00 

600-799 (86W)I9-00072-1) 6.00 

800-1299 (869-019-00073-9) 22J0O 

1300-End (869-01W)0074-7) 1200 

22  Parts: 

1-299  (869O19-00075-5) 

300-End  (869-019-00076-3) 


35O0 
11O0 

1900 
31O0 
30.00 


30O0 
22J0O 

21O0 


23  (869-019-00077-1) 

24  Parts: 

0-199 (869-017-00078-7) 34O0 

20O499  _ ^ (869-017-00079-5) 32O0 

500-699 (869-019-00060-1) 17O0 

•700-1699 (869-019-00081-0) 39O0 

1700-End (869019-00062-6) 15O0 

25  . — (869-019-00083-6) 31O0 

26  Parts: 

§§10-1-1.60 (869-019-000M-4) 

§§  1.61-1.169 (869-019^00085-2) 

§§  1.170-1  JOO (869-01fO0086-l) 

•§§1J01-1.400  (869-01*00087-9) 

§§1>I01-1.440 (869^)19-00088-7) 


21.00 
37O0 
23O0 
2100 
31 OO 
§§1441-1^00 (86901900089-5)  2300 


§§  1.501-1M) (869019-00090^ 

§§  1.641-1  J50 (869O19-00091-7) 

§S  1.851-1.907 (869^19^00092-5) 

§§1.908-1.1000 (869^19^00093-3) 


20O0 
24.00 
27O0 
26O0 


§§1.1001-1.1400  (869-019-00094-1) 22O0 


§§l.1401-{nd  (869419-00095-0) 

2-29 „ (869019-000960) 

30-39 (869O19-00097-6) 

4*49  (869^)19-0009»4) 

50-299 (869-0)9^00099-2) 

300499 (869-017-001000) 

500-699 (86^019-00101-6) 


31O0 
2300 
16O0 
13O0 
13O0 
2}j00 

6O0 


Jaa  1,1993 
Jan.  1. 1993 
Jaa  1, 1993 
Jan.  1, 1993 
Jon.  1,  1993 

Jan.  1.1993 
Jaa  1,1993 
Jaa  1, 1993 

Jaa  1, 1993 
Jaal,  1993 
Jaa  1. 1993 

Apr.  1,1993 
Apr.  1,.1992 
Apr.  1.1992 

Apr.  1,1992 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1,1993 
Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 

Apr.  I,  1993 
Apr.  1,1992 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  I,  1993 
Apr.  1,  1993 


Apr.  I.  1993 
Apr.  1, 1993 

Apr.  1, 1993 

Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1. 1993 
Apr.  1,  1993 
Apr.  1. 1993 

Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1.  1993 
Apr.  I,  1993 
Apr.  1,  1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1.  1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1, 1993 
Apr.  1. 1993 
Apr.  1, 1993 
Apr.  1. 1993 
Apr.  1.  T993 
Apr.  1,  f993 
Apr.  1. 1993 
4Apr.  1, 1990 
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Stoch  Nufiitaf 


400-€nd 


.  (86M)19-00102-6) 8.00       Apr.  I.  1993 


271 
1-199  .._ 
aOO-End 


(86MI7-00102-3) 34.00 

(869^)lM0104-2) 1 1i)0 

(8«H)lMB104-0) 37jn 


(«9 

HJW99 

500499 

1900-1910  (ss"t9b'i.Tio' 

19ia999)  ...„ 

1910(K19iai000IO 

1911-1925 

1926. 

1927-End. 

SOPartK 

1-199 

200-699 
TOO^nd 


(869^)17-00106-8) I9A) 

(869-013-00106-6) 9.00 

(8694)17-0010^4) 32m 

(869417-00106-2) I6A) 


Apr.  1,  1992 
•Apr.  1, 1991 

July  1,1992 

JUy  1.1992 
July  1. 1992 
Jiiy  1.1992 
Jiiy  1.1992 


(869-017-00109^1) 29.00       July  1, 1992 


31 

0-199  

200«ld  .... 

ttPtrtK 
1-39.VM.I.. 
I-W.VOLI. 
1-l»,Vol.M 

1-189 

190-399 

63lh699 

70^799  .^. 
Vm  ind  ~... 

3SPwtK 

1-134 

125-199  

20O-End  .... 

UPUtK 
1-299  ... 
300-399 
400-End 

36 


(869417-001 1(hO 16A) 

(869417-00111-2) 9.00 

(869417-00112-1) 14J)0 

(869417-001 1>^ XJOa 

(869417-00114-7) KJOD 

.(86H)17-OOI1S-6) \9JB0 

.(86H)17-00116-3) 2SJ)0 

.(869417-00117-1) 17i» 

.(8^941 7401 1»4) 2SII0 


1-199  ... 
20Mnd 

37 


0-17  ... 
18-End 


15i» 
19jOO 
MM 

.  (869417-001 194) 30J0 

.  (869417-00120-1) MM 

(169417-001214) 29M 

,  (869417-00122-8) ]AM 

.  (869417-00123-6) 20M 

.  (86941740124-4) TDM 

(869417-00125-2) 18J0 

.  (86941740126-1) 21.00 

,  (869417-00127-9) ......  UM 

.(86941740128-7) TIM 

.  (869417-Q0l29-«) 19.00 

.  (869417-00130^ 32X0 

.(869417-00131-7) 12X0 

.  (86^17-00132-5) ISilO 

.(869417-00133-3) 32X0 

.  (869417-00136-1) ......  17.00 

.  (869417-00135-0) 28X0 

.  (869417-001364) 28X0 

.(869417-00137-6) 16X0 


40PariR 

52 

53-60 
61-80 
81-86 


100-149 
150-189 
NO-2S9 
260-299 
300-399 
40IM24 
425-699 
70O-789 
79IKnd 

411 
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This  section  of  ttne  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210, 235  and  245 

It/leal  Supplements  in  the  National 
School  Lunch  Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACnON:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  for  the  National  School 
Lunch  Program  (NSLP),  to  authorize 
reimbursement  under  NSLP  for  meal 
supplements  served  in  afterschool  care 
programs  operated  by  schools  that  were 
participating  in  the  Child  and  Adult 
Care  Food  Program  (CACFP)  as  of  May 
15, 1989.  This  rule  establishes  the 
requirements  that  apply  to  the  contents 
of  the  meal  supplements  and  also 
defines  eligible  children  and  schools. 
This  rule  also  incorporates  the 
appropriate  technical  references  to  meal 
supplements. 

EFFECTIVE  DATE:  September  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Eadie.  Chief,  Policy  and 
Program  Development  Branch,  or  Mr. 
Charles  Heise,  Child  Nutrition  Division, 
USDA,  3101  Park  Center  Drive,  room 
1007,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2620. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  NSLP  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  vmder  No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  part 
3015,  subpart  V  and  final  rule  related  to 
notice  at  48  FR  29114,  June  24, 1983. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
poUcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  National 
School  Lunch  Program,  the 
administrative  procedures  are  set  forth 
in  the  following  regulations:  (1)  School 
food  authority  appeals  of  State  agency 
findings  as  a  result  of  a  Coordinated 
Review  must  follow  State  agency 
hearing  proceduxes  as  established 
pursuant  to  7  CFR  210.18(q);  (2)  school 
food  authority  appeals  of  FNS  findings 
as  a  result  of  a  Coordinated  Review 
must  follow  FNS  hearing  procedures  as 
estabUshed  pursuant  to  7  CFR  210.30(d) 
(3);  and  State  agency  appeals  of  State 
Administrative  Expense  fund  sanctions 
(7  CFR  235.11(b))  must  follow  the  FNS 
Administrative  Review  Process  as 
established  pursuant  to  7  CFR  235.11(f), 


Information  Collection 

This  final  rule  contains  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  The  title,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Meal  Supplements  in  the    . 
National  School  Lunch  Program. 

Description:  This  provision  will 
enable  respondents  to  reahze  a 
substantial  reduction  in  the  overall 
burden  associated  with  providing 
supplements  to  children  enrolled  in 
afterschool  care  programs.  While  this 
estimated  burden  represents  an  increase 
in  the  total  burden  approved  by  OMB 
for  the  National  School  Lunch  Program, 
The  Department  emphasizes  that  the 
actual  burden  on  respondents  will  be 
less  than  is  presently  the  case.  These 
respondents  are  participating  in  the 
Child  and  Adult  Care  Food  Program 
and,  as  a  consequence,  must  maJce 
separate  appUcations,  maintain  separate 
agreements  and  submit  separate  claims 
for  that  program.  If  there  respondents 
participate  under  the  National  School 
Lunch  Program,  they  will  be  authorized 
to  claim  reimbursement  for  supplements 
under  the  permanent  agreement  for  that 

Erogram,  and  their  claims  will  simply 
B  an  addendum  to  the  existing  claim 
for  other  meals.  Therefore,  respondents 
will  experience  some  decrease  in  the 
buxden  associated  with  these  aspects  of 
program  administration.  Moreover,  this 
final  regulation  reduces  from  six  to  two 
the  number  of  annual  visits  which 
respondents  must  make  to  each  of  their 
sites.  It  should  also  be  noted  that  the 
Department  is  reducing  the  overall 
burden  associated  with  the  Child  and 
Adult  Care  Program  to  reflect  the  shift 
of  these  respondents  to  the  National 
School  Lunch  Program. 

Description  of  Respondents:  School 
food  authorities. 
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Estimated  AN^NJAL  Reporting  and  Recordkeeping  Burden 
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As  required  by  section  3S04(h)  of  the 
Paperwork  Act  of  1980  (44  U.S.C  3504 
(h)).  this  rule  was  approved  by  OMB. 
The  information  collection  requirements 
of  7  CFR  part  210.  are  CMB  Nos.  0584- 
0006.  These  requirements  hare  beat 
approved  by  OMB  for  use  through 
September  30. 1994. 

Organizations  and  individuals  who 
desire  to  comment  on  these 
requirements,  including  suggestions  for 
reducing  the  reporting  and 
recordkeeping  burdens,  should  direct 
them  to  ttw  Policy  and  Program 
Development  Branch,  Child  Nutrition 
Division  (addr^  above)  and  to  the 
Office  of  Information  and  Regulatoiy 
Affairs.  OMB.  room  3208.  New 
Executive  Of&pe  Building.  Washington. 
DC  20503.  Attn:  Laura  Oliven.  Desk 
Officer  for  FNS. 

Section  106(a)  of  the  Qiild  Nutrition 
and  YnC  Reauthorization  Act  of  1989. 
Public  Law  101-147.  enacted  November 
10. 1989.  added  section  17A  (42  U.S.C. 
1766a)  to  the  National  School  Lundt 
Act  (NSLA).  authorizing  elementary  and 
secondary  adiools  to  be  reimbursed  by 
the  Department  for  meal  supplements  as 
part  of  the  National  School  Lunch 
Pro-am  (NSLP)  if  they  meet  the 
following  requirements:  (1)  Operate 
achoot  lunch  programs  under  the  NSLA; 
(2)  sponsor  afterschool  care  programs: 
and  (3)  were  participating  in  the  Child 
and  Adult  Care  Food  Program  (CACFP) 
as  of  May  IS.  1989  Section  106(a)  also 
set  forth  the  requirements  applicable  to 
the  contents  of  the  meal  supplements, 
defined  which  children  would  be 
eligible  for  the  supplements  and 
specified  the  rates  M  which  sdmols 
would  be  reimbursed  for  providing  the 
supplements. 

Currendy,  acfaoob  partidpeting  in  the 
NSLP  that  also  ofiar  meal  supplements 
to  children  enrolled  in  afterschool  care 
praams  do  so  through  the  CACFP. 
Under  previous  law.  such  schools  had 
to  submit  separate  applications  and 
claims  and  maintain  separate  records  for 
participation  in  the  two  programs.  In  an 
effort  to  reduce  the  (>a(>erwork  burden 
for  officials  in  these  sdiools.  Congress 


amended  the  NSLA  as  noted  above.  On 
July  2. 1991.  the  Department  published 
a  proposed  rule  in  the  Federal  Xegisler 
at  56  FR  30339-30342  which  would 
implement  this  provision  and  make 
appropriate  technical  references  to  meal 
supplements  in  7  CFR  parts  210.  235. 
and  245.  That  proposal  provided  for  a 
75  day  public  comment  period,  which 
closed  September  16,  1991.  During  the 
public  comment  period.  22 
predominately  favorable  comments 
were  received.  The  commenters 
represented  10  State  agencies  as  well  as 
other  state  representatives  and 
professional  groups.  The  remainder  of 
this  preamble  discusses  the  issues 
raised  by  commenters. 

Limitation  on  Schoob'  Eligibility 

Under  the  proposed  meal 
supplements  rule,  schools  operating 
afterschool  care  programs  under  the 
CACFP  may  be  reimbursed  for  meal 
supplements  as  part  of  the  NSLP  if  they 
meet  the  following  requirements:  They 
operate  school  lunch  programs  under 
the  NSLA;  they  sponsor  afterschool  care 
programs;  and  they  were  participating 
in  the  CACFP  as  of  May  15. 1989.  Most 
commenters  took  issue  with  the 
proposal  to  limit  eligibility  to  those 
schools  participating  in  the  CAC7P  as  of 
May  15. 1989.  These  commenters 
recommended  extending  this 
consideration  to  all  schools  offering 
afterschool  care  programs.  However,  as 
noted  in  the  legislative  report 
accompanying  Public  Law  101-147 
(H.R.  Rep.  No.  194, 101st  Cong..  1st 
Sess.  5-6).  the  House  Committee  on 
Education  and  Labor  was  unable  to 
authorize  all  schools  participating  in  tlte 
NSLP  to  exercise  this  option  because  of 
the  constraints  imposed  by  the  Fiscal 
Year  1990  Budget  Resolution.  Due  to  the 
statutory  nature  of  this  provision,  the 
Department  is  not  at  liberty  to  extend 
this  consideration  to  schools  that  did 
not  participate  in  CACFP  until  after  that 
date. 

Additionally,  several  commenters 
requested  that  eligibility  be  expanded  to 
include  all  schools  serving  midmoming 
or  afternoon  snacks  and  to  other 
programs  that  serve  snacks  to  enrolled 


children,  such  as  Head  Start.  The 
Department  wishes  to  emphasize  that 
this  provision  is  applicable  only  to 
schools  operating  afterschool  care 
programs.  The  Department  has  no 
authority  to  provide  reimbursement  for 
supplements  under  the  NSLP  if  they  are 
served  during  the  school  day. 
Consequently,  programs  such  as  Head 
Start  which  operate  in  school  settings 
and  wish  to  be  reimbursed  for 
midmoming  or  midafternoon  snacks 
must  continue  to  participate  in  the 
CACFP.  Moreover,  the  statute  does  not 
permit  the  NSLP  to  be  extended  to 
afterschool  care  programs  operated  in 
nonschool  settings.  This  provision  was 
intended  to  be  a  paperwork  reduction 
measure  for  schools  participating  in 
both  the  NSLP  and  CACFP  and  not  a 
blanket  extension  to  other  entities 
involved  in  afterschool  care  programs. 
Thus,  the  provision  to  allow  only  those 
schools  operating  afterschool  care 
programs  under  the  CACFP  as  of  May 
15.  1989  to  be  reimbursed  For  snacks 
under  NSLP  is  being  incorporated  as 
proposed. 

Definition  of  Afterschool  Care  Program 

In  §  210.2  of  the  proposed  rule,  the 
Department  defined  an  afterschool  care 
program  to  be  a  "program  providing 
organized  child  care  services  to  enrolled 
school  age  diildren  after  school  hours 
for  the  purpose  of  care  and  supervision 
of  children.  Those  programs  shall  be 
distinct  from  any  extracurricular 
programs  organized  primarily  for 
scholastic,  cultural  or  athletic 
purposes".  This  definition  was  adopted 
from  the  CAOT  definition  in  7  CFR 
226.2  of  "outside  school  hours  care 
center"  in  order  to  maintain  consistency 
bet%veen  the  two  programs.  One 
commenter  expressed  concern  that  this 
definition  excluded  some  programs  that 
are  not  defined  as  "providing  child 
care".  Another  commenter  expressed 
dissatisfoction  writh  the  exclusion  of 
"afterschool  programs  organized  for 
scholastic,  cultural  or  athletic 
activities",  since  these  types  of 
programs  also  offer  "child  care  services" 
and  with  older  children  this  type  of 
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afterschool  activity  is  more  socially 
acceptable.  The  commenter  also 
recommended,  however,  that  children 
should  be  in  care  for  two  hours  at  a 
minimiun  after  normal  hours  in  order 
for  the  school  to  be  eligible  to  claim 
reimbursement  for  meal  supplements 
served  to  that  child.  In  addition,  one 
commenter  noted  that  the  definition  of 
afterschool  care  program  in  the 
proposed  regulation  did  not  specify  any 
licensing  requirements  and  felt  that  the 
final  rule  should  address  this  issue. 

The  Department  does  not  feel  that  it 
is  appropriate  to  adopt  a  licensing 
requirement  for  the  NSLP.  All  schools 
must  satisfy  State  and  local  health  and 
safety  codes  in  order  to  operate  legally 
as  a  school.  The  Department  feels  that 
Congress  clearly  limited  the  scope  of 
this  provision  to  schools  offering 
afterschool  care  programs  as  denned 
above  and  did  not  intend  to  extend  the 
program  to  bring  other  kinds  of 
afterschool  care  situations  into  the 
NSLP.  Moreover,  the  Department  notes 
that  no  time  limitation  is  applied  to 
outside  school  hour  care  situations  in 
the  CACFP.  Since  the  purpose  of  the 
statutory  provision  is  to  maintain  the 
status  quo  for  service  of  supplements 
while  reducing  paperwork  for  schools, 
the  Department  does  not  consider  a  time 
restriction  to  be  appropriate.  Therefore, 
the  Department  will  adopt  as  proposed 
the  definition  of  afterschool  care 
programs. 

Definition  of  Qiild 

A  number  of  commenters  were  not 
supportive  of  the  definition  of  eligible 
child  in  §  210.2  of  the  proposed 
regulation.  The  proposal  specified  that, 
for  purposes  of  reimbursement  for  meal 
supplements  in  afterschool  care,  an 
eligible  child  must  be  12  years  of  age  or 
under,  or,  in  the  case  of  children  of 
migrant  workers  and  children  with 
handicaps,  not  more  than  15  years  of 
age.  The  commenters  generally  believed 
that  this  definition  was  too  exclusive 
and  would  eliminate  several  groups  of 
students  from  participation.  One 
commenter  noted  that  the  proposed 
definition  of  "child"  also  could  be 
interpreted  to  include  a  child  from  birth 
through  age  12  or  15.  and  not  just 
school-age  children. 

The  Department  Tecogni2es  that  some 
children  enrolled  in  afterschool  care 
programs  may  not  be  eUgible  becatise 
they  do  not  meet  the  proposed  age 
limitations.  However,  since  these  age 
limits  are  stipulated  in  the  legislation, 
the  Department  has  no  authority  to 
expand  eligibility  to  all  enrolled 
children  regardless  of  age.  The 
Department  notes,  moreover,  that 
children  older  than  12  (15  if  they  are  the 


children  of  migrants  or,  under  certain 
circumstances,  older  children  with 
handicaps)  are  not  currently  eligible  for 
reimbursable  meals  under  CACFP. 
However,  the  Department  considers  that 
meals  served  to  infants  and  other 
children  not  yet  of  "school-age"  may  be 
reimbursed,  provided  these  children  are 
enrolled  in  the  afterschool  care  program. 
As  noted  above,  in  the  proposed  rule  the 
Department  adopted  the  CACFP 
definition  of  outside-school-hours  care 
centers  for  NSLP  afterschool  care 
programs,  and  the  CACFP  definition 
includes  a  refarenoe  to  "school-age 
children."  As  a  practical  matter,  the 
Department  believes  the  term,  itself,  has 
meaning  only  when  applied  to  children 
who  are  enrolled  in  school. 
Nevertheless,  the  Department  can 
envision  situations  in  which  infants  and 
preschool  children  may  be  enrolled  in 
afterschool  programs  primarily  designed 
for  school-age  children.  In  these 
situations,  the  Department  considers  it 
only  reasonable  to  allow  reimbursement 
for  supplements  served  to  nonschool- 
age  children.  The  Department 
emphasizes,  however,  that  this 
consideration  can  be  extended  only  so 
long  as  these  younger  children  are  in  an 
afterschool  care  program  intended  for 
school-age  children.  As  noted  above,  the 
Department  has  no  authority  to 
reimburse  meals  served  in  other  day 
care  situations. 

One  commenter  also  noted  an 
inconsistency  between  the  definition  of 
"child"  in  this  proposal  and  that  in  the 
CACFP.  (The  proposal  limits  eligibility 
for  children  with  handicaps  to  age  15  or 
less,  whereas  there  is  no  age  limitation 
for  children  with  handicaps  in  the 
CACFP.) 

The  Department  is  aware  of  this 
discrepancy.  However,  the  proposed  age 
limit  for  NSLP,  including  the  limitation 
for  children  with  handicaps,  has  been 
taken  directly  from  the  law.  Therefore, 
due  to  the  statutory  nature  of  this 
provision,  the  Department  is  adopting 
the  proposed  definition  of  "child." 

Point  of  Service  Counts 

The  Department  proposed  in 
§  210.9(c)(8)  that  the  point  of  service 
count  requirement  for  the  lunch 
program  would  not  be  required  for 
snacks  served  in  afterschool  care 
programs  operated  by  eligible  schools. 
However,  schools  would  still  be 
responsible  for  making  acciirate  counts 
of  the  number  of  free,  reduced  price  and 
paid  meal  supplements  served  to 
children.  A  number  of  commenters 
addressed  the  issue  of  point  of  service 
counts  and  argued  that  such  coimts 
should  be  required  by  the  program 
regulations.  The  Department  recognizes 


the  concern  of  one  commenter  that 
accountability  not  be  compromised.  The 
Department  clearly  intended  that 
schools  maintain  accurate  counts  of  the 
nimiber  of  free,  reduced  price  and  paid 
meal  supplements  served  to  children. 
However,  in  recognition  of  the  logistics 
involved  in  afterschool  care  programs, 
the  Department  does  not  believe  it  is 
appropriate  to  require  point  of  service 
coimts  and,  for  this  reason,  is  adopting 
the  proposed  provision.  Of  course, 
States  may,  if  they  wish,  require  point 
of  service  coimts.  The  Department 
wishes  to  emphasize  that  there  must  be 
a  system  in  place  that  yields  accurate 
counts  of  the  number  of  meals  claimed 
bv  type  without  overt  identification  of 
children  receiving  fiee  or  reduced  price 
meals. 

Monitoring 

The  Department  proposed  in 
§  210.9(c)(7)  to  require  school  food 
authorities  to  visit  each  of  their 
afterschool  care  sites  two  times  each 
year.  The  first  visit  was  required  to  be 
made  vdthin  the  first  four  weeks  of  the 
school  year.  As  noted  in  the  preamble 
to  the  proposed  rule.  Senator  Leahy 
indicated  that  the  Senate  Agriculture 
Committee  believed  that  monitoring 
requirements  for  school  food  authorities 
acting  as  sponsors  of  afterschool  care 
programs  should  be  reduced  to  no  more 
than  three  visits  a  year,  as  opposed  to 
the  six  annual  visits  which  other 
outside-school-hours  sponsors  must 
make  to  their  sites  under  the  CACFP. 
Given  this  direction,  the  Department 
proposed  reducing  the  number  of  visits 
school  sponsors  must  make  fittm  six  to 
two.  one  less  than  suggested  by 
Congress. 

While  the  proposed  monitoring 
requirement  was  generally  well  received 
by  commenters,  some  commenters 
believed  that  even  this  degree  of 
monitoring  would  be  excessive,  noting 
that  only  one  visit  before  February  1  is 
required  for  the  NSLP.  Other 
commenters,  while  agreeing  with  the 
number  of  visits,  objected  to  having  to 
complete  the  first  visit  within  the  first 
four  weeks  of  the  school  year,  and  one 
commenter  specifically  suggested 
combining  the  first  visit  to  the 
afterschool  care  program  with  the 
monitoring  visit  of  the  lunch  program 
required  in  §  210.8(a)(1).  The 
Department  recognizes  these  concerns. 
However,  the  Department  continues  to 
beheve  that  the  supplement  portion  of 
the  NSLP  will  usually  need  to  be 
monitcMed  more  frequently  than  the 
limcfa  portion  due  to  the  likelihood  that 
the  service  of  supplements  would  not  be 
done  directly  by  food  service  {>ersonnel 
famiUar  with  food  service  operations 
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under  the  NSLP  and  will  generally  not 
be  administered  in  school  cafeterias. 
Therefore,  while  the  Department  . 
believes  that  monitoring  of  these  i 
programs  in  schools  need  not  be  as 
intensive  as  the  monitoring  of  programs 
in  nonschool  sites,  the  Department  does 
not  believe  that  fewer  than  two  visits 
per  year  could  be  justified.  For  the  same 
reason, 'the  Departaient  continues  to 
believe  that  the  first  monitoring  visit 
must  be  made  during  the  first  four 
weeks  of  the  school  year  that  the  school 
is  actually  in  operation.  The  Department 
agrees,  however,  that  at  least  one  of  the 
visits  for  meal  supplements  may  be 
done  in  conjimction  with  any  other 
monitoring  visit,  such  as  the  one  on-site 
visit  required  before  February  1  for  the 
lunch  portion  of  the  NSLP.  thus  j 
reducing  administrative  biu'den.  ' 
Therefore,  the  monitoring  provision  is 
being  adopted  as  proposed. 

As  a  final  note,  one  commenter 
expressed  concern  over  how  the  first 
four-week  requirement  would  affect 
schoob  that  operate  year-round 
programs.  The  Department  feels  that 
during  the  first  year  of  serving 
supplements  under  NSLP,  these 
particular  schools  should  be  monitored 
in  the  same  maimer  as  all  other 
afterschool  care  programs  in  schools, 
including  a  visit  during  the  first  four 
weeks  of  its  initial  year  of  operation. 
Thereafter,  these  schools  should  be 
monitored  twice  each  school  year.  In 
addition,  whenever  there  is  a  change  in 
the  food  service  personnel,  the 
Department  recommends  that  the  school 
food  authority  schedule  a  monitoring 
visit  as  80^  after  the  change  as 
possible. 

In  order  to  clarify  the  application  of 
the  monitoring  requirement  to  year- 
round  programs.  $  210.9(c)(7)  of  the 
final  rule  provides  that  an  afterschool 
care  program  operating  year-round  shall 
be  reviewed  during  the  first  four  weeks 
of  its  initial  year  of  operation,  once 
more  during  the  first  year  of  operation, 
and  twice  a  year  thereafter.  Section 
210.9(c)(7)  is  further  revised  to  make 
clear  that  for  all  other  programs  the  first 
review  is  to  be  made  within  the  first 
four  weeks  that  the  school  is  in 
operation  each  school  year. 

Reimbnraement  Method 

Under  $  210.7  of  the  proposed  rule, 
reimbursement  of  meal  supplements 
would  have  been  made  based  on  the 
eligibility  of  the  child  served. 
Commenters  disapproved  of  this 
provision  on  the  basis  that  afterschool 
care  programs  operating  xmder  CACFP 
generally  utilize  a  claiming  percentage 
or  blended  rate  method  for 
reimbursement  and,  thus,  are  not 


encumbered  by  the  bee,  reduced  price 
and  paid  counting  system  which  tracks 
money  or  tickets  as  in  the  NSLP.  One 
commenter  noted  that,  given  the  setting 
of  the  ser\'ice  of  meal  supplements, 
daily  counts  by  category  would  be 
difficult.  Additionally,  another 
commenter  felt  that  the  choice  of 
reimbursement  method  should  be  left  to 
the  discretion  of  the  State  agency.  While 
the  CACFP  allows  reimbursement 
according  to  claiming  percentages  or 
blended  rates,  the  Department  continues 
to  believe  that  it  is  important  to 
maintain  consistency  with  the  counting 
and  claiming  procedures  established  in 
the  NSLP  and  School  Breakfast  Program 
(SBP),  both  of  which,  see  7  CFR  210.7(c) 
and  7  CFR  220.9(c).  require  the 
reporting  of  actual  meal  counts.  The 
Department  considers  that  using 
different  claiming  methods  on  the  same 
form  could  create  difficulties  for  States' 
reimbursement  procedures.  Therefore, 
the  Department  adopts,  as  proposed,  the 
requirement  that  reimbursement  for 
meal  supplements  by  based  on  the 
status  of  the  child — free,  reduced  price, 
or  fully  paying — ^who  receives  the  meal. 

Number  of  Supplements 

Section  106(a)  of  Public  Law  101-147 
did  not  specify  the  number  of 
supplements  that  may  be  reimbiu^ed 
under  the  NSLP.  However,  the 
Department  proposed  in  §  210.9(c)(6)  to 
limit  the  number  of  reimbursable 
supplements  to  one  per  child  per  day. 

One  commenter  believed  schoob 
should  be  allowed  to  serve  and  claim 
more  supplements,  particularly  for 
children  in  care  for  long  periods  of  time. 
This  commenter  felt  that  one 
supplement  should  be  allowed  for  ever>' 
3  or  4  hours  of  participation  in 
afterschool  care.  The  Department 
believes  that  one  supplement  is 
adequate  in  the  situation  envisioned. 
Children  in  afterschool  care  would  have 
received  a  lunch  at  school  and  would  be 
receiving  their  evening  meal  at  home. 
For  this  reason,  the  Department 
incorporates  this  provision  into  the  final 
rule  as  proposed.  As  a  final  note  on  this 
issue,  one  commenter  suggested  that  the 
limitation  on  meal  supplements  should 
apply  to  the  number  claimed  for 
reimbursement  not  served  as  stated  in 
the  proposal.  The  Department  intended 
the  limitations  to  apply  to  reimbursable 
supplements.  Schools  may,  if  they  wi^. 
serve  additional  foods  which  are  not 
claimed.  In  the  interest  of  clarity, 
therefore,  the  Department  is  changing 
the  term  "served"  in  the  proposed  rule 
to  "claimed  for  reimbursement"  in 
$  210.9(c)(6)  of  this  final  rule. 


Maximum  Charge  for  Reduced  Price 
Supplements 

The  proposed  rule  would  have 
limited  the  maximum  charge  which  a 
school  could  make  for  a  reduced  price 
supplement  to  15  cents.  As  a  result,  the 
total  amount  of  revenue  which  the 
school  would  receive  from 
reimbursement  and  the  child's  payment 
would  not  equal  the  reimbursement  for 
a  free  supplement,  unlike  the  situation 
with  limcnes  and  breakfasUt.  One 
commenter  was  dissatisfied  with  this 
limitation  on  price,  arguing  that  the 
difference  between  the  cost  of  the  meal 
and  the  revenue  received  could  result  in 
the  quality  of  the  supplement  being 
compromised.  The  Department 
recognizes  that,  in  some  situations,  this 
Umitation  could  reduce  revenue  for 
some  afterschool  care  programs. 
However,  the  Department  feels  that  a 
higher  charge  for  supplements  could 
possibly  discoiuage  eligible  children 
from  participating  and.  therefore,  does 
not  support  any  increase  in  the 
maximum  charge  to  participants  at  this 
time.  The  Department  also  believes  the 
practical  effect  of  this  provision  on 
afterschool  care  programs  will  be  slight. 
at  most.  First,  only  a  small  number  of 
institutions  in  the  CACFP  make  separate 
charges  for  meals  and  would,  therefore, 
be  affected  by  the  limitation  on  price. 
Moreover,  the  Department  notes  that  in 
Fiscal  Year  1990,  less  than  10  per  cent 
of  the  snacks  reimbursed  under  CACFP 
were  served  at  a  reduced  price.  For 
these  reasons,  the  15  cent  maximum 
charge  for  reduced  price  snacks  is 
adopted  as  proposed. 

Meab  Served  on  Minimum  and 
Nonschool  Da3r8 

One  commenter  requested  that  the 
rule  be  revised  to  permit  schoob  to 
claim  supplements  served  on  minimum 
(i.e.,  short)  days  and  on  nonschool  days. 
Currendy  in  the  CACFP,  reimbiusable 
meals  served  on  minimum  and 
nonschool  days  may  be  claimed, 
including  snacks  served  in  afterschool 
care  situations.  However,  under  the 
NSLP  and  SBP.  lunches  and  breakfasts 
served  on  nonschool  days  may  be 
reimbursed  only  if  the  activity  is  an 
integral  part  of  the  curriculum  or  actual 
extension  of  the  local  education  system. 
The  Department  does  not  believe  that 
afterschool  care  on  nonschool  days 
would  fit  into  either  category.  The 
Department  recognizes  that  afterschool 
care  programs  will  frequently  operate  on 
shortened  days,  since  adults  will  often 
be  unable  to  pick  children  up  early,  or 
on  days  when  school  is  not  in  session. 
The  Etepartment  will  authorize 
reimbiu-sement  for  snacks  served  in 
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afterschool  care  programs  in  tliose 
situations  when  the  regular  school  day 
has  been  shortened,  because  the 
additional  nonschool  time  simply 
represents  an  extension  of  the 
afterschool  care  program.  However, 
reimbursement  cannot  be  authorized  for 
snacks  served  on  nonschool  days,  since 
these  situations  would  actually 
constitute  regular  child  care. 

Miscellaneous  Technical  Changes 

Finally,  several  technical  changes 
have  been  incorporated  into  the  meal 
supplement  chart  The  title  of  the  first 
chart  "Meal  Supplement  Chart  for 
Children  and  In&nts"  will  be  changed 
to  read  "Meal  Supplements  for 
Children",  since  there  is  a  separate  chart 
for  in&nt  supplements.  Additionally, 
one  commenter  recommended  changing 
the  wording  in  this  chart  to  read  "Select 
2  difiisrent  components  from  the  4 
listed"  in  order  to  eliminate  the 

Eossibility  that  2  of  the  same  items  will 
9  selected.  The  Department  has 
adopted  this  recommendation. 
Secondly,  a  footnote  concerning  infant 
cereal  on  the  infant  supplement  chart 
was  inadvertently  included  and, 
therefore,  will  be  deleted  since  infant 
cereal  is  not  a  supplement  component 
The  Department  wishes  to  thank  all 
conunenters  for  taking  the  time  to  share 
their  concerns  and  recommendations 
with  us. 

List  of  Subjects 

7  an  Part  210 

Food  assistance  programs.  National 
School  Lunch  Pro-am,  Commodity 
School  Program,  Grant  programs-sddal 
programs.  Nutrition,  Children, 
Reporting  and  recordkeeping 
requirements,  Siffplus  agricultural 
commodities. 

7CFHPart235 

Fpod  assistance  programs.  National 
School  Lunch  Program,  School 
Breakfest  Progranr,  Special  Milk 
Program.  Child  and  Adult  Care  Food 
Pn^ram,  Food  Distributirai  Program, 
(kants  administration, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements, 
Administrative  practice  and  procedure. 

7CFRPart245 

Food  assistance  pn^rams,  Grant 
programs-social  programs.  National 
School  Lundi  Program,  School 
Breakfast  Program.  Special  Milk 
Program,  Reporting  and  recordkeeping 
requirements,.  •  -..'..;-.ir.    .• 

Accordin^y,  7  CFR  parts  210,  235 
and  245  are  amended  as  follows: 


PART  210~NATK)NAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

AadMrily:  The  provisions  of  part  210 
issued  ander  Sec.  2-12, 60  Stat  230,  as 
amended;  Sec.  10,  80  Stat  889,  as  amended; 
84  Stat.  270;  42  U.S.C  1751-1760. 1779. 

2.  In  §210.2: 

a.  A  new  definition,  "afterschool  care 
program"  is  added; 

b.  The  definition  of  "child"  is 
amended  by  removing  the  period  at  the 
end  of  the  current  definition,  adding  a 
semicolon  and  the  word  "or"  in  its 
place  and  adding  a  new  paragraph  (c). 
The  additions  read  as  follows: 

12102    DonnMona 


Afterschool  care  program  means  a 
program  providing  or^nized  child  care 
services  to  enrolled  sdiool-age  children 
afterschool  hours  for  the  purpose  of  care 
and  supervision  of  children.  Those 
programs  shall  be  distinct  from  any 
extracurricular  programs  organized 
primarily  for  scholastic,  cultural  or 
athletic  purposes. 

Child  *  •  •  (c)  For  purposes  of 
reimbursement  for  meal  supplements 
served  in  afterschool  care  programs,  an 
individual  enrolled  in  an  afterschool 
care  program  operated  by  an  eligible 
school  who  is  12  years  of  age  or  under, 
or  in  the  case  of  children  of  migrant 
workers  and  children  with  handicaps, 
not  more  than  15  years  of  age. 

3.  In  §210.4: 

a.  Paragraph  (a)  is  amended  by  adtling 
the  Words  "and  meal  supplements"  after 
the  word  "limdies"  in  the  first 
sentence. 

b.  The  title  of  paragraph  (bHl)  is 
amended  by  adding  the  words  "for 
lunches"  at  the  ead  of  the  current  title. 

c.  New  paragraphs  (b)(3)  and  (b)(4)  are 
added  to  read  as  follows  : 

§2104    Caah  and  doiMlsd  food  asstetanoo 
toStates. 


(b)*  •  • 

(3)  Cash  assistance  for  meal 
supplements.  For  those  eligible  schools 
(as  defined  in  §  210.10(j)(l)  of  this  part) 
operating  afterschool  care  programs  and 
electing  to  serve  meal  supplements  to 
enrolled  children,  funds  ^all  be  made 
available  to  each  State  agency,  each 
school  year  in  an  amount  no  less  dian 
the  sum  of  the  products  obtained  by 
multiplying: 

-(i)  The  number  of  meal  supplements 
served  in  the  afterschool  care  program 
Mdthin  the  State  to  children  from 


families  that  do  not  satisfy  the  income 
standards  for  fiee  and  reduced  price 
school  meals  by  2.75  cents; 

(ii)  The  number  of  meal  supplements 
served  in  the  afterschool  care  program 
within  the  State  to  children  from 
families  that  satisfy  the  income  standard 
for  free  school  meals  by  30  cents; 

(iii)  The  number  of  meal  supplements 
served  in  the  afterschool  care  program 
within  the  State  to  children  from 
families  that  satisfy  the  income  standard 
for  reduced  price  school  meals  by  15 
cents. 

4.  The  rates  in  paragraph  (b)(3)  are  the 
base  rates  established  in  August  1981 
for  the  CACFP.  FNS  shall  prescribe 
annual  adjustments  to  these  rates  in  the 
same  Notice  as  the  National  Average 
Payment  Rates  for  lunches.  These 
adjustments  shall  ensure  that  the 
reimbursement  rates  for  meal 
supplements  served  under  this  part  are 
the  same  as  those  implemented  for  meal 
supplements  in  the  CACFP. 

4.  In  §  210.6,  the  first  sentence  is 
amended  by  adding  the  words  "and 
meal  supplements"  after  the  word 
"lunches". 

5.  hi  §210.7: 

a.  Paragraph  (a)  is  amended  by  adding 
the  words  "and  meal  supplements"  after 
the  word  "lunches"  in  the  second 
sentence  and  by  adding  a  new  sentence 
after  the  third  sentence. 

b.  Paragraph  (c)  is  amended  by  adding 
the  words  "and  meal  supplements"  after 
the  word  "limches"  wherever  it  appears 
in  the  introductory  text  of  paragraph  (c), 
paragraphs  (c)(1).  (c)(l)(i)  and  (c){l)(ii); 
by  adding  the  words  "and  supplement" 
after  the  word  "lunch"  in  paragraph 
(c)(l)(iv);  and  by  adding  the  words  "or 
for  more  than  one  meal  supplement  per 
child  per  day"  at  the  end  of  paragraph 
(cKiMv). 

c.  A  new  paragraph  (d)  is  added. 
The  addiUons  read  as  follows: 

}2ia7    ReimlHiraefnant  for  school  food 
Mittiorttlea. 

(a)  *  *  •  Reimbursement  payments 
shall  also  be  made  for  meal  supplements 
served  to  eligible  children  in  afterschool 
care  programs  in  accordance  with  the 
rates  established  in  §  210.4(b)(3).  *  *  * 

(d)  The  State  agency  shaU  reimburse 
the  school  food  authority  for  meal 
supplements  served  in  eligible  schools 
(as  defined  in  §  210.10(j)(l)  of  this  part) 
operating  afterschool  care  programs 
under  the  NSLP  in  accordance  with  the 
rates  established  in  §  210.4(b). 

6.  In  §210.8: 

a.  Paragraph  (c)  is  amendiad  by  adding 
the  words  "and  raeal  supplements"  after 
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the  word  "lunches"  urherever  it  appears 
in  the  text. 

b.  Paragraph  (d)  is  amended  by  adding 
the  words  "and  meal  supplements"  after 
the  word  "lunches". 

7.  In  §210.9: 

a.  Paragraph  (b)(19|  is  amended  by 
adding  the  words  "and  meal 
supplements"  after  the  word  "lunches" 

b.  A  new  paragraph  (c)  is  added  to 
read  as  follows: 

f210L9    AgrMnwntwilh  Stat*  agency. 

•        •        «        •        « 

(c)  Afterschoot  care  requirements 
Those  school  food  authorities  with 
eligible  schools  (as  defined  in 
§  210.10(j](l)  of  this  part)  that  elect  to 
serve  meal  supplements  during 
afterschool  care  programs,  shall  agree  to: 

(1)  Serve  meal  supplements  which 
meet  the  minimum  requirements 
prescribed  in  §  210.10: 

(2)  Price  the  meal  supplement  as  a 
unit: 

(3)  Serve  meal  supplements  Eree  or  at 
a  reduced  price  to  all  children  who  are 
determined  by  the  school  food  authority 
to  be  eligible  for  free  or  reduced  price 
school  meals  under  7  CFR  part  245: 

(4)  If  charging  for  meals,  the  charge 
for  a  reduced  price  meal  supplement 
shall  not  exceed  15  cents: 

(3)  Claim  reimbursement  at  the 
assigned  rates  only  for  meal 
supplements  served  in  accordance  with 
the  agreement: 

(6)  Claim  reimbursement  for  no  more 
than  one  meal  supplement  per  child  per 
day: 

(7)  Review  each  afterschool  care 
program  two  times  a  year:  the  first 
review  shall  be  made  during  the  first 
four  weeks  that  the  school  is  in 
operation  each  school  year,  except  that 
an  afterschool  care  program  operating 
year  round  shall  be  reviewed  during  the 
first  four  weeks  of  its  initial  year  of 
operation,  once  more  during  its  first 


year  of  operation,  and  twice  each  school 
year  thereafter:  and 

(8)  Comply  with  all  requirements  of 
this  part,  except  that,  claims  for 
reimbursement  need  not  be  based  on 
"point  of  service"  meal  supplement 
counts  (as  required  by  §  210.9(b)(9)). 

B.  In  §  210.10: 

a.  The  section  title  is  revised. 

b.  Paragraph  (b)  is  amended  by  adding 
a  fiew  sentence  at  the  end  of  the 
paragraph. 

c.  A  new  paragraph  ())  is  added: 
The  additions  read  as  follows: 

|2iai0    Meal  components  and  quantities. 

*  •        •        *        * 

(b)  •  •  *  The  component 
requirements  for  meal  supplements 
served  under  the  CACFP  shall  also 
apply  to  meal  supplements  served  by 
eligible  school  food  authorities  in 
afterschool  care  programs  under  the 
NSLP. 

•  ■        •        •        • 

(j)  Supplemental  food.  Eligible 
schools  operating  afterschool  care 
programs  may  be  reimbursed  for  one 
meal  supplement  served  to  an  eligible 
child  (as  defined  in  §  210.2)  per  day. 

(1)  Eligible  schools  mean  schools  that: 
(i)  Operate  school  lunch  programs 

under  the  National  School  Lunch  Act: 
(ii)  Sponsor  afterschool  care  programs 

as  defined  in  §  210.2:  and 
(iii)  Were  participating  in  the  CACFP 

as  of  May  15. 1989. 

(2)  Meal  supplements  shall  contain 
two  diffiarent  components  from  the 
following  four: 

(i)  A  serving  of  fluid  milk  as  a 
beverage,  or  on  cereal,  or  used  in  part 
for  each  purpose: 

(ii)  A  serving  of  meat  or  meat 
alternate.  Nuts  and  seeds  and  their 
butters  listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on  available 
nutritional  data.  Acorns,  chestnuts,  and 


coconuts  are  excluded  and  shall  not  be 
used  as  meat  alternates  due  to  their  low 
protein  content.  Nut  or  seed  meals  or 
flours  shall  not  be  used  as  a  meat 
alternate  except  as  defined  in  this  part 
under  Appendix  A:  Alternate  Foods  for 
Meals: 

(iii)  A  serving  of  vegetable(s)  or 
frnit(s)  or  full-strength  vegetable  or  fiiiit 
juice,  or  an  equivalent  quantity  of  any 
combination  of  these  foods.  Juice  may 
not  be  served  when  milk  is  served  as  the 
only  other  component; 

(iv)  A  serving  of  whole-grain  or 
enriched  bread;  or  an  equivalent  serving 
of  combread.  biscuits,  rolls,  muffins, 
etc..  made  with  whole-grain  or  enriched 
meal  or  flour,  or  a  serving  of  cooked 
whole-grain  or  enriched  pasta  or  noodle 
products  such  as  macaroni,  or  cereal 
grains  such  as  rice,  bulgur.or  com  grits: 
or  an  equivalent  quantity  of  any 
combination  of  these  foods. 

(3)  Infant  supplements  shall  contain 
the  following: 

(i)  Birth  through  3  months:  4-6  fluid 
ounces  of  infant  formula. 

(ii)  4  through  7  months:  4-6  fluid 
ounces  of  intent  formula. 

(iii)  8  through  11  months:  2-4  fluid 
ounces  of  infant  formula  or  whole  fluid 
milk  or  full  strength  firuit  juice;  O-V2 
slice  of  crusty  bread  or  0-2  cracker  type 
products  made  ftom  whole-grain  or 
enriched  meal  or  flour  that  are  suitable 
for  an  infant  for  use  as  a  finger  food 
when  appropriate.  To  improve  the 
nutrition  of  participating  children  over 
one  year  of  age,  additional  foods  may  be 
served  with  the  meal  supplements  as 
desired. 

The  minimum  amounts  of  food 
components  to  be  served  as  meal 
supplements  as  set  forth  in  paragraph 
(j)(3)  of  this  section  are  as  follows. 
Select  two  different  components  from 
the  four  listed.  (Juice  may  not  be  served 
when  milk  is  served  as  the  only  other 
component.) 


Meal  SiiPPLEMENrr  Chart  r3r  Children 


Snack  (supplement)  for  chMrm 


Children  1  and  2 


CtiJIdranaihroughS 


Children  6 
through  12 


(Select  2  (Sfferent  components  from  the  4  Isted): 

MUk.  fluid , J.- 

Meat  or  meat  attemate* + 

Juica  or  fnit  or  vegetable 1 

Bread  and/or  cmnat: 

Enrki)ed  or  w^x>le  grain  bmati  or  .; 

Caraah 

\^^^D  \My  Of    ...»».«.»»,..■».■. ..■.w.w«..*..<.4....»..<.....».... ................ 

noioooKea „ 

*  V4  cup  (votume)  or  Vi  ounce  (weight),  whichever  is  less 
2  W  cup  (voluma)  or  V^  ounce  (weight),  whichever  is  less 
3%  cup  (volume)  or  1  ounce  (weight),  whichever  Is  less 


^/t  cup  ... 
'/bounce 
'/tcup  .., 

'/^sKce. 

V4CUpi 

Viicup  .. 


^/tcuf>  ... 
*/&  ounce 
*/icup  ... 

*>bsik;a  ., 

*/icup2  . 

V4CUP  ... 


1  cup. 
1  ounce 
%cup. 

IsHce. 

%cup.3 
^/^cup. 
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^Yogurt  may  be  UMd  m  nwaMneel  aNsmate  In  tw  snack  only.  You  may  sarva  4  ounoaa  (waigN)  or  V4  cup  (votuma)  of  tMn.  or  mnirtiniJ 
and  flavorad  yoaurt  to  MM  Iha  aquiwaiani  of  1  ounca  of  tw  maat^maat  aNamata  oomponanL  For  youngar  chMran.  2  ouncaa  (ivakM)  or  Vb  cup 
(vohjme)nwylJMthaaquh/alantof'/itouncaofthainaaMnaatattarnatarM  ^^^         **^ 

Caulion:  Chiktoan  under  fiva  yaars  of  aga  are  at  the  highast  risk  of  choking.  USDA  recommands  ttat  nuts  andAy  saads  be  sarvad  to  tham 
ground  or  finely  chopped  in  a  prepared  food. 

SuppLBdEffTs  FOR  Infants 


Bifth  through  3  nKXHhs 


4-6  fhid  ounces  fonnula« 


4  months  through  7  nfK)nths 


4-6  flukl  ounces  fonnula.* 


8  months  through  11  months 


2-4  fUd  ounoaa  fonnuia,i  breast  rrHk.*  whola 
Vk  aioa  bread  or  0-2  crackers  (opttonal)* 


mM(  or  fruN  juiea.'  0- 


1  Stiatl  be  irorvfortified  infant  formula. 

zShall  be  fuK-strangth  frUt  luce. 

^Shall  be  from  vmwijrain  or  arakrhed  meai  or  fkxjr. 

^Breast  milk  provUed  by  the  InfanTs  mottwr  may  be  saned  in  place  of  fonnUa  from  birth  through  11  months.  Meals  cont^rAig  only  bi«Mt 
milk  are  not  reimbursatjie.  Meals  containing  breast  mik  served  to  infants  4  months  or  oWer  may  be  claimed  when  the  other  meal  comoonanMa) 
is  supplied  by  the  chiW  care  faciMy.  '^    ^' 


9.  In  §210.23: 

Paragraph  (a)  is  amended  by  adding 
the  words  "and  meal  supplements"  after 
the  word  "limches"  wherever  it  appears 
in  the  text. 

PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  Sees.  7  and  10  of  the  Child 
Nutrition  Act  of  1966. 80  Stat  888,  889.  as 
amended  (42  U.SX:.  1776. 1779). 

2.  In  §  235.4,  paragraph  (a)  is 
amended  by  removing  the  words 
"sections  3  and  4"  in  the  first  sentence 
and  by  adding  the  words  "sections  3, 4 
and  17A"  in  their  place. 

PART  245— DETERMINING 
EUdBlUTY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  Sacs.  3. 4,  and  10  of  the  Child 
Nutrition  Act  of  1966, 80  Stat.  885, 886, 889, 
as  amended  (42  U.S.C.  1772, 1773, 1779); 
Sees.  2-12, 60  Stat.  230,  as  amended  (42 
U.S.C  1751-60). 

2.  In  §  245.2.  paragraph  (f)  is  amended 
by  adding  the  words  "or  meal 
supplement"  after  the  word  "limch". 

Dated:  July  30, 1993. 
George  A.  Braley. 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(PR  Doc.  93-19108  Piled  8-9-93;  8:45  am] 
BttuNQ  cooE  a«io-a»-« 


MNfiwi  wtno  rwmK  neann  nspecuon 
Sarvlo* 

7CFRPai1301 

IDoctaat91-15S-61 

Mediterranean  Frutt  Fly;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

81MMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
designating  an  additional  portion  of  Los 
Angeles  Coimty.  CA.  as  a  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  Uie  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States. 

DATES:  Interim  rule  effective  August  3. 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  12. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
youi  comments  refer  to  Docket  No.  91- 
155-6.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  WFORUATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
PPQ.  APHIS.  USDA,  room  640,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8247. 


SUPPI^MBfTARV  information: 
Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  imcommon.  The  short  life  cycle  of- 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78  et 
seq.;  referred  to  below  as  the 
regulations),  and  quarantined  the 
Huicock  Park  area  of  Los  Angeles 
County.  CA,  in  an  interim  rule  effective 
on  November  5. 1991,  and  publi^ed  in 
the  Federal  Bwgi«tf  on  November  13, 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  or  removing 
certain  portions  of  Los  Angeles,  Santa 
Clara,  Orange,  and  San  Diego  Counties, 
CA.  from  the  list  of  quarantined  areas. 
Amendments  affecting  California  were 
made  effective  on  September  10.  and 
November  12. 1992;  and  on  January  19 
and  July  16. 1993  (57  FR  42485-42486. 
Docket  No.  91-155-2;  57  FR  54166- 
54169.  Docket  No.  91-155-3;  58  FR 
6343-6346,  Docket  No.  91-155-4;  58  FR 
39123-39124,  Docket  No.  91-155-5). 

Recent  trapping  siuveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  additional 
infestation  of  Medfly  has  been 
discovered  in  the  Granada  Hills  area  tof 
Los  Angeles  Coimty,  CA. 
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The  regulations  in  8  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 

Krtion  of  a  State,  in  which  the  Medfly 
%  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  ta 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  loctdities  in 
which  the  Medfly  has  been  found. 

In  accordance  %vith  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  §  301.78-3  by 
designating  as  quarantined  an 
additional  area  comprised  of 
approximately  76  sqiiare  miles  in  Los 
Angeles  County,  CA.  The  new 
quarantined  area  is  as  follows:! 

Lot  Angeles  Coanty 

That  portion  of  Los  Angeles  Coimty  in 
the  Granada  Hills  area  begiiming  at  the 
intersection  of  Interstate  Highway  210 
and  Van  Nuys  Boulevard:  then 
southwest  along  Van  Nuys  Boulevard  to 
its  intersection  with  Foothill  Boulevard: 
then  soutiieast  along  Foothill  Boxilevard 
to  its  intersection  with  Osborne  Street: 
then  southwest  along  Osborne  Street  to 
its  intersection  with  San  Fernando 
Road:  then  southeast  along  San 
Fernando  Road  to  its  intersection  with 
Branford  Street:  then  southwest  along 
Branford  Street  to  its  intersection  with 
Arleta  Avenue:  then  southeast  along 
Arleta  Avenue  to  its  intersection  with 
Sheldon  Street:  then  southwest  along 
Sheldon  Street  to  its  intersection  wlm 
Coldwater  Canyon  Avenue:  then  south 
along  Coldwater  Canyon  Avenue  to  its 
intwsection  with  Vanowen  Street:  then 
west  along  Vanowen  Street  to  its 
intersection  with  Tampa  Avenue:  then 
north  along  Tampa  Avenue  to  its 
intersection  with  Nordhoff  Street:  thm 
west  along  Nordhoff  Street  to  its 
intersection  with  Corbin  Avenue:  then 
north  along  Corbin  Avenue  to  its 
intersection  with  Lassen  Street:  then 
west  along  Lassen  Street  to  its 
intersection  with  Winnetka  Avenue; 
then  north  along  Winnetka  Avenue  to 
its  intersection  with  San  Fernando 
Mission  Boidevard:  then  east  along  San 
Fernando  Mission  Boulevard  to  its 
intersection  with  Winnetka  Avenue; 
then  north  along  Winnetka  Avenue  to 
its  intersection  with  Sesnon  Boulevard: 
then  east  along  Sesnon  Boulevard  to  its 
intersection  with  Tampa  Avenue;  then 
due  north  along  an  imaginary  line  frtxn 
this  intersection  to  its  intersection  with 
the  Los  Angeles  City  Limits;  then 
northeast  and  east  dong  the  Los  Angeles 
City  Limits  to  its  intersection  with 
Ccribalt  Street;  then  south  along  Cobalt 
Street  to  its  intersection  with  Olive 


View  Drive:  then  east  along  Olive  View 
Drive  to  its  intersection  with  Bledsoe 
Street:  then  southwest  along  Bledsoe 
Street  to  its  intersection  with  Interstate 
Highway  210:  then  southeast  along 
Interstate  Highway  210  to  the  point  of 
beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportimity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  nom  spreading  to  noninfiested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  docxunent  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
informaticm  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effiect  on  the 
economy  of  less  than  $100  million:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  afiects  the  interstate 
movement  of  regulated  articles  from  the 
Granada  Hills  area  of  Los  Angeles 
County  in  California.  There  are 
approximately  640  small  entities  that 
could  be  afiiected.  including  350  retail/ 
wholesale  fruit  stands.  102  nurseries.  3 
distributor/wholesalers.  2  farmers' 
maricets.  25  growers.  1  processor.  3 


community  gardens.  150  mobile 
vendors,  and  4  swapmeets. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

The  effect  on  those  few  small  entities 
that  do  move  regulated  articles 
interstate  from  parts  of  the  quarantined 
area  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
most  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  littie  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  number  of 
affected  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
reqiiire  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finHing  of  no  Significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment 

The  environmental  assessment  and 
finding  of  no  significant  impact  vtrere 
prepared  ih  accordance  with:  (1)  The 
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National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APfflS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979,  and  44 
FR  51272-51274.  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act. of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFTl  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  150dd,  ISOee. 
150ff.  161. 162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c),  the 
designation  of  the  quarantined  areas  is 
amended  by  adding  an  additional  area 
in  Los  Angeles  County  immediately 
before  the  description  for  Los  Angeles 
and  Orange  Coimties.  as  follows: 

{  301 .78-3    Quarantined  area*. 


(c)«  •  • 
Califiomia 

Los  Angeles  County.  That  portion  of 
Los  Angeles  County  in  the  Granada 
Hills  area  beginning  at  the  intersection 
of  Interstate  Highway  210  and  Van  Nuys 
Boulevard;  then  southwest  along  Van 
Nuys  Boulevard  to  its  intersection  with 
Foothill  Boulevard;  then  southeast  along 
Foothill  Boulevard  to  its  intersection 
with  Osborne  Street;  then  southwest 
along  Osborne  Street  to  its  intersection 
with  San  Fernando  Road;  then  southeast 


along  San  Fernando  Road  to  its 
intersection  with  Branford  Street;  then 
southwest  along  Branford  Street  to  its 
intersection  with  Arleta  Avenue;  then 
southeast  along  Arleta  Avenue  to  its 
intersection  with  Sheldon  Street;  then 
southwest  along  Sheldon  Street  to  its 
intersection  with  Coldwater  Canyon 
Avenue;  then  south  along  Coldwater 
Canyon  Avenue  to  its  intersection  with 
Vanowen  Street;  then  west  along 
Vanowen  Street  to  its  intersection  with 
Tampa  Avenue;  then  north  along  Tampa 
Avenue  to  its  intersection  with  Nordhoff 
Street;  then  west  along  Nordhoif  Street 
to  its  intersection  with  Corbin  Avenue; 
then  north  along  Corbin  Avenue  to  its 
intersection  wi&  Lassen  Street;  then 
west  along  Lassen  Street  to  its 
intersection  with  Winnetka  Avenue; 
then  north  along  Winnetka  Avenue  to 
its  intersection  with  San  Fernando 
Mission  Boulevard;  then  east  along  San 
Fernando  Mission  Boulevard  to  its 
intersection  with  Winnetka  Avenue; 
then  north  along  Wiimetka  Avenue  to 
its  intersection  with  Sesnon  Boulevard; 
then  east  along  Sesnon  Boulevard  to  its 
intersection  with  Tampa  Avenue;  then  - 
due  north  along  an  imaginary  line  from 
this  intersection  to  its  intersection  with 
the  Los  Angeles  City  Limits;  then 
northeast  and  east  along  the  Los  Angeles 
City  Limits  to  its  intersection  with 
Cobalt  Street;  then  south  along  Cobalt 
Street  to  its  intersection  with  Olive 
View  Drive;  then  east  along  OUve  View 
Drive  to  its  intersection  with  Bledsoe 
Street;  then  southwest  along  Bledsoe 
Street  to  its  intersection  wiUi  Interstate 
Highway  210;  then  southeast  along 
Interstate  Highway  210  to  the  point  of 
beginning. 

Done  in  Washington.  DC.  this  3rd  day  of 
August  1993. 

Eugene  Brenstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 

[FR  Doc.  93-19152  Filed  8-9-93;  8:45  am] 

BILUNO  CODE  a410-M-P 


Agricultural  Mariceting  Service 

7CFRParts927 

[Docket  Na  FV93-827-1 IFR] 

Winter  Pears  Grown  in  Oregon, 
Washington,  and  California;  Eiqienses 
and  Assessment  Rates 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  reqtiest 

for  comments. 

summary:  This  interim  final  rule 
authorizes  expenses  and  establishes 


assessment  rates  for  the  Winter  Pear 
Control  Committee  (Committee)  tmder 
M.O.  No.  927  for  the  1993-94  fiscal 
year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 
DATES:  Elective  beginning  July  1. 1993, 
through  June  30. 1994.  Comments 
received  by  September  9. 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  tripUcate  to 
the  Docket  Cleric.  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456,  Fax  «  (202)  720-5698.  Conunents 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  pubUc  inspection  in  the 
Office  of  the  Docket  Cleik  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  Green-Wyatt 
Federal  Building,  room  369,  Portland, 
Oregon,  telephone:  (503)  326-2724;  or 
Britthany  Beadle.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  690- 
0992. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
927  (7  CFR  part  927)  regulating  the 
handling  of  winter  pears  grown  in 
Oregon  and  Washington.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-«74l. 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Q'vil  Justit:e  Reform.  Under  the 
marketing  order  provisions  now  in 
eSisct,  winter  pears  grown  in  Oregon, 
Washington,  and  California  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rates  specified  herein  will  be 
applicable  to  all  assessable  pears 
handled  during  the  1993-94  fiscal  year, 
which  began  July  1, 1993,  through  June 
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30, 1994.  This  intehni  final  rule  will  not 
praempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
prooEiedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
bearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  w  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  mtry  of  the  ruling. 

Pursxiant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considerKl  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  bi^inesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursiiant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behall  Thxis,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  90  handlers 
of  winter  pears  regulated  under  the 
marketing  order  each  season  and 
approximately  1,850  winter  pear 
producers  in  Oregon,  Washington,  and 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultunl  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,00a  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Oregon.  Washington,  and 
California  vrinter  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rates  for  a 
puticular  fiscal  year  apply  to  all 
assessable  winter  peers  handled  from 
the  beginning  of  such  3rear.  Aimual 
budgets  of  expenses  are  prepared  by  the 


Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oregon.  Washington,  and  California 
winter  pears.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  aaected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committee  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  pears.  Because 
these  rates  are  applied  to  actual 
shipments,  they  must  be  established  at 
rates  whir'     -ill  provide  sufficient 
income  t  the  Committee's  expected 

expenses. 

The  Winter  Pear  Control  Committee 
met  on  June  4,  and  June  24, 1993,  and 
unanimously  recommended  total 
expenses  of  $6,933,615  for  the  1993-94 
fiscal  year,  hi  comparison,  the  1992-93 
fiscal  year  expense  amount  was 
$6,716,983.  which  is  $216,632  less  than 
the  recommended  amount  for  this  fiscal 
year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.45  per  standard  box.  or  equivalent 
and  a  supplemental  assessment  rate  of 
$0.04  per  standard  box,  or  equivalent  for 
Anjou  variety  pears.  In  comparison,  the 
1992-93  pear  assessment  rate  was  $0.43 
per  standard  box.  or  equivalent  and 
$0.09  for  the  supplemental  assessment 
rate  on  Anjou  variety  pears.  This 
represents  a  $0.02  increase  and  $0.05 
decrease,  respectively,  in  the  assessment 
rates  recommended  for  this  fiscal  year. 
These  rates,  when  applied  to  anticipated 
pear  shipments  of  13,167,475  standard 
boxes  and  Anjou  pear  shipments  of 
10,570.650.  will  yield  a  total  of 
$6,348,190  in  assessment  income.  The 
supplemental  assessment  will  be  used 
to  fund  Ethoxyquin  data  research. 
Assessment  income,  along  with 
$190,000  bom  other  income,  and 
$397,425  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  The  $395,425 
withdrawal  of  funds  from  the 
Committee's  authorized  reserve  will 
result  in  no  reserve  remaining  at  the  end 
of  the  1993-94  fiscal  period. 

Maior  expense  categories  for  the 
1993-94  fiscal  year  include  $4.937303 
for  advertising.  $566,433  for 
contingency,  $422,826  for  Ethoxyquin 
data  researdi.  and  $174,775  for  nlaries 
and  benefits.  Comparable  1992-03 


budgeted  expenses  are  $4,562,500. 
$490,578.  $855,000.  and  $160,905. 
respectively. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  si^stantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1. 1993.  and  the 
marketing  order  requires  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  winter  pears  handled 
during  the  fiscal  yean  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at 

EubUc  meetings  and  which  is  similar  to 
udgets  issued  in  past  years;  and  (4)  this 
intwim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Selects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  amended  as 
follows: 

PART  927-WINTER  PEAR  GROWN  IN 
OREGON.  WASHINGTON.  AND 
CALIFORNIA 

1;  TSie  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

AndMrity:  7  U.S.C  601-674. 

2.  A  new  $  927.233  is  added  to  read 
as  follow*: 


UMI 
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Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

%  927.233    Expenses  and  assessment 

Expenses  of  $6,933,615  by  the  Winter 
Pear  Control  Committee  are  authorized 
and  an  assessment  of  $0,045  per 
standard  box,  or  equivalent,  on 
assessable  winter  pears  and  a 
supplemental  assessment  of  $0.04  per 
standard  box,  or  equivalent,  on 
assessable  Anjou  variety  pears  are 
established  for  the  fiscal  year  ending 
June  30. 1994.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated;  August  3, 1993. 
Robert  C.  Keeney, 

Deputy- Director.  Fruit  and  Vegetable  Division 
IFR  Doc.  93-18990  Filed  8-9-93;  8;43  ami 

BILLING  CODE  M10-02-P 


7  CFR  Part  929 

[Docket  No.  FV93-92&-1 1 FR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Cranberries 
Grown  in  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Michigan, 
Minnesota,  Oregon,  Washington,  and 
Long  island  in  the  State  of  New  York 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMIMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Cranberry 
Marketing  Committee  (Committee) 
under  M.O.  No.  929  for  the  1993-94 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  September  1, 
1993,  through  August  31. 1994. 
Comments  received  by  September  9, 
1993,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington. 
D.C.  20090-6456,  telephone:  (202)  690- 
0992. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
929  (7  CFR  part  929]  regulating  the 
handling  of  cranberries  grown  in 
Massachusetts,  Rhode  Island. 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota.  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York.  The  agreement  and 
order  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  AgricuUure  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  cranberries  grown  in  10  States  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
cranberries  handled  during  the  1993-94 
fiscal  year,  beginning  September  1, 
1993,  through  August  31,  1994.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  afte'-  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 


the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  hanalers 
of  cranberries  regulated  under  the 
marketing  order  each  season  and 
approximately  950  cranberry  producers 
in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin. 
Michigan.  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  cranberry  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  from  the 
beginning  of  such  year.  Annual  budgets 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
•  Committee  are  handlers  and  producers 
of  cranberries.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  conducted  a  mail  vote 
and  unanimously  recommended  total 
expenses  for  the  1993-94  fiscal  year  of 
$155,000  and  an  assessment  rate  of 
$0.03  per  100-pound  barrel.  In 
comparison,  the  1992-93  fiscal  year 
expense  amoimt  was  $146,600,  which  is 
$8,400  less  than  the  $155,000 
recommended  for  this  fiscal  year  and 
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the  assessment  rate  has  remained 
unchanged. 

Assessment  income  for  the  1993-94 
Bacai  yvar  is  expected  to  amount  to 
$124,350  based  upon  an  estimated 
domestic  production  of  4.145.000 
barrels.  This,  along  with  the  anticipated 
$4,500  in  interest  income  and  the 
transfer  of  $26,150  from  the 
Committee's  authorized  reserve  fimd. 
will  be  adequate  to  cover  budgeted 
expenses.  Ftmds  in  the  reserve  at  the 
end  of  the  fiscal  year  will  be  within  the 
maximum  permitted  by  the  order  for 
one  fiscal  year's  expenses. 

Major  expense  categories  for  the 
1993-94  fiscal  year  include  $68,174  for 
operating  and  compensation  expenses. 
$32,512  far  administrative  and  office 
expenses,  and  $34,500  for  travel  and 
meeting  expenses.  Comparable  1992-93 
budgfsted  expenses  an  $67,640,  $44,245, 
and  $37,500.  respectively. 

While  this  action  will  impose  some 
additional  costs  on  handlera,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
Hovrever,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  bom  the  operation  of  the 
mariceting  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
informatian  and  recommendations    ' 
submitted  by  the  Committee  and  other 
available  infonnation.  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  vrill 
tend  to  efiiBctuate  the  declared  policy  of 
the  Act 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Fednal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  begins  September  1. 1993. 
and  the  marketing  order  requires  that 
the  rate  of  assessment  for  the  fiscal  jrear 
apply  to  all  assessable  cranberries 
handled  during  the  fiscal  year,  and  (3) 
this  interim  Rntl  rule  providea  a  30-day 
comment  period,  and  all  comments 
timely  received  wriU  be  ctmsidered  prior 
to  finalizatiiHi  of  this  action. 


List  of  Subjects  in  7  CFR  part  929 

Marketing  agreements.  Cranberries. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

J>reamble,  7  CFR  part  929  is  amended  as 
bllows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLANd.  CONNECTICUT.  NEW 
JERSEY.  WISCONSIN.  MICHIGAN. 
MINNESOTA.  OREGON. 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  reed  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  A  new  $  929.233  is  added  to  read 

as  follows:     '^ 

NelR  This  tectioB  will  not  appear  in  tiie 
annual  Code  of  Federal  Regulations. 

1929.233    Espeneee  and  aeeesamant  rata. 

Expenses  of  $155,000  by  the 
Cranberry  Marketing  Committee  are 
authorized  and  an  assessment  rate  of 
$0.03  per  100-pound  barrel  on 
assessable  cranberries  is  established  for 
the  fiscal  year  ending  August  31. 1994. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  3. 1993.  « 

Robnt  C  Keeney. 

Deputy  Dinctor,  Fruit  and  Vegetable  Division. 
[FR  Doc  93-18991  Filed  a-9-93: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CoiHinleeloH 

18  CFR  Part  101 
(Docket  No.  RinO-S-OOO] 

Amendmente  to  FERC  Form  Not.  1  and 
1-F,  and  Annual  Ctiargee,  and  Fuel 
Coet  andPufchaeed  Economic  Power 
Adjuatment  Claueee;  Technical 
Amendment 

August  4, 1993. 

AQENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
correcting  a  minor  error  in  General 
Instruction  No.  1  in  its  Uniform  Systems 
of  Accounts  for  Public  Utilities  and 
Licensees,  found  at  part  101  of  the 
Commission's  regulations.  General 
Instruction  No.  1  was  not  amended  to 


reflect  Conunission-ordered  revisions  in 
Order  No.  529  issued  on  November  5. 
1990.  (55  FR  47311  (Nov.  13, 1990)). 
EFFECTIVE  DATE:  This  technical 
amendment  is  effective  December  13. 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Harkins,  Office  of  Chief 
Accountant,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  219- 
2617. 

SUFn£MENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
foil  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  final  rule  will  be 
available  on  OPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Final  Rule;  Technical  Amendment 

Before  Commissioners:  Elizabeth  Anne 
Motor.  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L  Massey,  and  Donald  P. 
Santa,  Jr. 

/.  Intmduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  correcting 
an  error  in  General  Instruction  No.  1  of 
the  Commission's  Unifonn  System  of 
Accounts  for  Public  Utilities  and 
Licensees  (Instruction  No.  1).  to  reflect 
a  conforming  change  that  was 
inadvertently  omitted  from  the  final  rule 
in  this  proceeding.  Also,  the 
Commission  is  redesignating  the  four 
subsections  of  Instruction  No.  lA.  (1). 
from  (1)  throu^  (4)  to  (a)  through  (d). 
respectively,  to  avoid  possible 
confusion. 

n.  Discussion 

On  November  5, 1990.  the 
Commission  issued  Order  No.  529,  a 
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final  rule  amending  FERC  Form  No.  1. 
Annual  Report  of  Major  Electric 
Utilities,  Licensees  and  Others,  and 
FERC  Form  No.  1-F,  Annual  Report  of 
Nonmajor  Public  U^Iities  and  Licensees 
(Order  No.  529).»  Order  No.  529  also 
made  minor  conforming  changes  to  the 
Commission's  annual  charges 
regulations  in  18  CFR  part  382  and  to 
the  Commission's  fuel  cost  and 
purchased  economic  power  adjustinent 
clause  regulations  in  18  CFR  35.14. 

Among  other  changes.  Order  No.  529 
changed  the  term  "interchange  power" 
to  "exchange  power"  in  the  FERC  Form 
Nos.  1  and  1-F  and  in  part  382  and 
§  35.15.  A  conforming  change  to  General 
Instruction  No.  1  in  part  101  of  the 
Commission's  regulations  was 
inadvertently  omitted.  Therefore,  this 
final  rule  changes  the  words  "gross  ^ 
interchange  out"  in  General  Instruction 
lA.  (1)  (3)  to  "power  exchanges 
delivered." 

Additionally,  the  four  subsections  of 
General  Instruction  lA.  (1)  are  presently 
designated  in  a  way  that  could  cause 
conhision:  E.g..  the  first  subsection  is 
now  General  Instruction  lA.  (1)  (1).  This 
final  rule  redesignates  the  four 
subsections  with  lower-case  letters 
instead  of  numbers:  E.g..  the  First 
subsection  will  be  General  Instruction 
lA.  (1)  (a). 

ni.  Envimnmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must 
be  prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.^  The 
Commission  has  categorically  excluded 
certain  actions  fi-om  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.^  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  e&iect  of  legislation  or 
regulations  being  amended.*  This  final 
rule  is  clarifying  in  nature.  It  corrects  a 
minor  wording  error  in  the 
Commission's  regulations  and 
redesignates  certain  paragraphs  to  avoid 
confusion.  Accordingly,  no 


1  Amendmfi&U  lo  FERC  Form  Nos.  1  and  1-P.  et 
•1..  Odor  Na  529.  55  PR  47S11  (Nov.  13. 1990). 
FERC  Suts.  ft  Kagr  RaKulatioas  PreunUw  19ae- 
1990 1  3a904  (Not.  5, 1990). 

*  Reguktioia  tanptMBenting  Nation^ 
EnviroDiiMatal  Policy  Act.  Order  No.  489.  52  FR  47. 
897  (Dae  17, 1997).  FBtC  SUU.  and  Regs. 
Ragabtkms  PrMmUM  1999-1990 1 30.783  (Dk. 
10. 1987). 

1 18  CFR  380.4. 

«18CFR380.4(aK2XU). 


environmental  consideration  is 
necessary. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFAy* 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
certify  that  the  rule  will  not  have  a 
substantial  economic  impact  on  a 
substantial  number  of  small  entities. 
The  final  rule  does  not  establish  any 
new  reporting  requirements  and  merely 
makes  it  easier  for  entities  to  conform  to 
the  Commission's  regulations. 
Consequently,  the  (Commission  certifies 
that  this  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

V.  Information  Collection  Statement 

The  Office  of  Managem«it  and 
Budget's  (0MB)  regulations*  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by  the 
agency's  rule.  However,  this  order 
neither  contains  new  information 
collection  requirements  nor 
significantly  modifies  any  existing 
informaticm  collection  requirements  in 
part  101;  therefore,  it  is  not  subject  to 
OMB  approval. 

VI.  Administmtive  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA) '  requires  rulemakings  to  be 
published  in  the  Federal  Roister.  The 
APA  also  mandates  that  an  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  regulations. 
However,  notice  and  comment  are  not 
required  imder  the  APA  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  5ie  public  interest."  The  Commission 
finds  that  notice  and  comment  are 
unnecessary  for  this  rulemaking.  The 
Ck)mmission  is  merely  correcting  a 
minor  wording  error  in  the 
Ck)mmission's  regulations  and 
redesignating  certain  paragraphs  in  part 
101  for  clarity. 

The  (Commission  also  finds  good 
cause  to  make  this  rule  efiiective 
December  13. 1990.  the  effective  date  of 
Order  No.  529.  FERC  Forms  1  and  1-F 
were  changed  in  early  1991  pursuant  to 
Order  No.  529.  This  rule  merely  makes 
the  instructions  conform  to  the 
amended  Forms  1  and  1-F  that  the 


utilities  were  required  to  file  and  have 
been  filing  since  1991.  Therefore,  the 
Cksmmission  finds  good  cause  to  make 
this  rule  effective  as  of  December  31, 
1990. 

List  (tf  Sobjects  in  It  CFR  Part  101 

Electric  power,  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  101,  title  18  of 
the  Code  of  Federal  Regulations  as  set 
forth  below. 

By  the  Commission. 
LinwDod  A.  Watson.  |r^ 
Acting  Secretary. 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBLIC  UTILITIES  AND  LICENSEES 
SUBJECT  TO  THE  PROVISIONS  OF 
THE  FEDERAL  POWER  ACT 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows; 

AuthAfitj:  16  U.SXl  791a-«25r.  2601- 
2645;  31  U.S.C  9701;  42  U.S.C  7101-7352. 
7651-76510. 

2.  In  part  101,  (General  Instruction 
l.A.d)  is  amended  by  redesignating 
subjections  "(1),"  "(2),"  "(3)."  and  "(4)" 
as  subsections  "(a),"  "(b),"  "(c)."  and 
"(d),"  respectively,  and  the  newly 
redesignated  paragraph  (c)  revised  to 
read  as  follows: 

1.  Classification  of  utilities. 
A.  •  •  • 
(1)  •  •  • 
(a)  •  •  • 
(b)'  •  • 

(c)  500  megawatt-hours  of  power 
exchanges  delivered;  or 
(d)*  •  • 

[FR  Doc.  93-19117  FUed  8-9-93;  8:45  ami 
>  COOK  snT-^vii 


•  5  U.S.C  901-912. 

•  9  CFR  1320. 

'  9  U.S.C  551-559. 

•  5 use.  553UB). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pwt  5 

Delegetton*  of  Authority  wxl 
Organization;  Enforownent  ActMtiee 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION;  Final  rtile. _j 

SUMMARY:  The  Food  and  Dn^ 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  enforcement  activities.  The 
amendment  delineates  the  authority  of 
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FDA  criminal  investigative  specialists 
and  describes  the  official  credentials 
issued  to  them. 

EFFECTIVE  DATE:  August  10. 1993. 
FOR  FtmTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  regulations  in  $5.35 
Enforcement  activities  (21  CFR  5.35)  by 
granting  the  authority  to  receive 
information  to  officers  and  employees  of 
FDA  M'ho  have  been  issued  official 
credentials  and  have  been  designated  by 
the  Commissioner  of  Food  and  Drugs  to 
provide  specialized  law  enforcement 
support  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  and  other 
duties  as  assigned  by  the  Commissioner. 

List  of  Subiects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORmr  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552,  App.  2:  7 
U.S.C  138a,  2271;  15  U.S.C  638, 1261-1282, 
3701-3711  a;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (IS  U.S.C  1451-1461);  21 
U.S.C  41-50.  61-«3, 141-149,  487f,  679(b), 
801-886.  1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  sees.  301, 
302,  303,  307,  310,  311.  351,  352, 361,  362. 
1701-1706,  2101,  2125.  2127.  2128  of  the 
Public  Health  Service  Act  (42  U.S.C  241, 
242,  242a.  2421,  242n,  243,  262,  263.  264. 
265,  300u-300u-5,  300aa-l,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C  1395y, 
3246b,  4332.  4831(a),  10007-10008;  E.O. 
11490, 11921,  and  12591;  sees.  312.  313,  314 
of  the  Ndtional  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.C  300aa-l 
note). 

2.  Section  5.35  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  by  revising  the  introductory  text  of 
newly  redesignated  paragraph  (d).  and 
by  adding  new  paragraphs  (c)  and  (d)(4) 
to  read  as  follows: 

15.35    Enforcement  activltlee. 


(c)  Any  officer  or  employee  of  the 
Food  and  Drug  Administraticm  who  has 
been  designated  by  the  Commissioner  to 
provide  specialized  law  enforcement 


support  involving  criminal 
investigations  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  and 
other  duties  as  assigned  by  the 
Commissioner,  and  issued  the  Food  and 
Drug  Administration  Official  Credential 
consisting  of  Form  FDA-200E,  Special 
Authority  for  Criminal  Investigative 
Specialists,  is  authorized  to  receive 
information  as  to  all  matters  relating  to 
such  act  and  regulations  promulgated 
under  the  act. 

(d)  The  Food  and  Drug 
Administration's  official  credentials 
referred  to  in  paragraphs  (a),  (b),  and  (c) 
of  this  section  are  described  as  follows: 
•        •        •        •        • 

(4)  Form  FDA-200E,  entitled  "Special 
Authority  for  Criminal  Investigative 
Specialists,"  is  in  two  parts  and  bears 
the  holder's  name,  a  color  photograph, 
the  signature  of  the  holder,  his  or  her 
special  authority  under  the  act.  and 
other  duties  under  the  law.  as  assigned 
by  the  Commissioner,  an  identification 
number,  the  Commissioner's  or  his 
designee's  signature,  the  names  of  the 
Department  of  Health  and  Human 
Services,  the  Public  Health  Service,  and 
the  Food  and  Drug  Administration.  Part 

1  of  the  form  is  superimposed  with  the 
symbol  FDA  with  blue  imprint,  and  part 

2  is  superimposed  with  the  FDA 
criminal  investigative  specialist's  badge 
with  blue  imprint. 

Dated:  August  2. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  93-19114  Filed  8-9-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
(FRL-4687-71 

Ocean  Dumping:  Final  Designation  of 
Site 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  EPA  is  designating  a  dredged 
material  disposal  site  in  Massachusetts 
Bay.  This  action  is  necessary  to  provide 
an  acceptable  ocean  disposal  site  to  be 
considered  as  an  alternative  for  the 
current  and  future  disposal  of  dredged 
material. 

effective  date:  August  10, 1993. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building  (WQE),  Boston,  MA 
02203-2211. 


UMI 


The  files  supporting  this  site 
designation  are  available  for  public 
inspection  at  EPA  Region  I's  library 
located  at:  1  Congress  Street,  11th  Floor, 
Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kymberlee  Keckler.  (617)  565-4432. 

SUPPt^MENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection  Research  and  Sanctuaries  Act 
of  1972,  as  amended,  33  U.S.C.  1401  et 
seq.  ("MPRSA"),  gives  the 
Administrator  of  EPA  the  authority  lo 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dredged 
material  disposal  sites  to  Regional 
Administrators.  This  site  designation  is 
being  made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  1,  subchapter  H, 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  promulgation  in 
this  part  228.  A  list  of  "Approved 
Interim  and  Final  Ocean  Dumping 
Sites"  was  published  on  January  11, 
1977  (42  FR  2461  et  seq.)  and  was  last 
extended  on  August  19, 1985  (50  FR 
33338  et  seq.).  That  list  established  an 
interim  site  in  Massachusetts  Bay 
approximately  15  nautical  miles  off  the 
coast  of  Marblehead,  MA  and  extended 
its  period  of  use  until  July  31, 1988,  or 
until  final  rulemaking  is  completed. 
This  final  rulemaking  action  will  move 
the  site  boundary  toward  the  southwest 
(approximately  1  nautical  mile 
westward  and  '^/i  nautical  mile 
southward). 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq.  ("NEPA"),  requires 
that  Federal  agencies  prepare  an  EIS  on 
proposals  for  legislation  and  other  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment. 
The  object  of  NEPA  is  to  incorporate 
careful  consideration  of  all 
environmental  aspects  of  proposed 
actions  into  the  decision-making 
processes. 

Although  NEPA  does  not  apply  to 
many  EPA  activities,  it  is  EPA's 
voluntary  policy  to  prepare  EISs  for  site 
designations  under  the  MPRSA  (39  FR 
16187  (May  7. 1974)),  and  EPA  has 
prepared  draft,  supplemental,  and  final 
EISs  entitled,  "Evaluation  of  Continued 
Use  of  the  Massachusetts  Bay  Dredged 
Material  Disposal  Site,"  "Alternative 
Site  Screening,"  and  "Designation  of  an 
Ocean  Dredged  Material  Disposal  Site  in 
Massachusetts  Bay."  respectively.  On 
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September  29. 1989.  EPA  published  in 
the  Federal  Regbter  (54  FR  40177)  a 
notice  of  avaitability  of  the  draft  EIS  for 
public  review  and  comment  On  July  6. 
1990.  EPA  published  a  Federal  Regbter 
(55  FR  27886)  notice  of  availability  of 
the  draft  SEIS  for  public  review  and 
comment.  On  July  24. 1992.  EPA 
published  a  notice  of  availability  for 
public  review  and  comment  of  the  final 
EIS  in  the  Federal  Register  (57  FR 
32988).  The  public  comment  periods 
closed  Noven^er  13. 1989;  August  20. 
1990:  and  August  28. 1992  for  the  draft 
EIS,  the  draft  SEIS.  and  the  FEIS. 
respectively.  Many  reviewers  including 
Federal  and  State  agencies,  and 
environmental  groups  commented  on 
these  EISs. 

The  action  currently  being  proposed 
is  the  final  designation  for  continued 
use  of  an  environmentally  acceptable 
ocean  dredged  material  disposal  site  in 
Massachusetts  Bay.  However,  site 
designation  does  not  indicate  or 
constitute  approval  to  dispose  any 
dredged  material  at  the  site.  Matorial 
disposition  is  determined  on  a  case-by- 
case  basis  as  part  of  the  U.S.  Army 
Corps  of  Engineers'  ("CX)E")  permit- 
issuing  process  under  section  103  of  the 
MPRSA.  33  U.S.C  1413(a). 

The  EISs  discuss  the  need  for  site 
designation  and  examine  ocean  disposal 
site  alternatives.  Information  needed  to 
evaluate  the  suitability  of  ocean  areas 
for  final  designation  is  presented. 
Regional  land-based  alternatives  were 
rejected  because  of  the  lack  of  available 
land  area  near  dredging  proposals,  the 
lack  of  information  on  possible 
construction  of  marshlands,  and  greater 
costs.  Additional  analysis  of  specific 
land-based  alternatives  will  be 
performed  as  part  of  any  application  for 
a  permit  to  use  the  site.  The 
environmental  studies  and  final 
designation  process  are  being  conducted 
in  accordance  with  requirements  of  the 
MPRSA.  EPA's  Ocean  Ehimping 
Regulations,  and  other  applicable 
Federal  environmental  legislation. 

C  Final  Site  Designation 

The  proposed  area  has  been  used 
since  the  1940s  for  the  ocean  disposal 
of  dredged  material  and  industrial 
waste. 

The  center  coordinate  for  the  MBDS  is 
located  at  42°  25.174  and  70*  35.0^. 
which  is  approximately  1  nautical  mile 
westward  and  Vi  nautical  mile 
southward  of  the  existing  interim  site 
(North  American  Datum  of  1983).  The 
site  is  approximately  22  nautical  miles 
offishore  from  Boston  and  is  two  nautical 
miles  in  diameter.  Water  depths  average 
90  meters. 


D.  Regulatory  Requirements 

In  accordance  with  EPA  policy.  EPA 
has  evaluated  this  site  designation  for 
consistency  with  the  State's  approved 
coastal  zone  management  program.  EPA 
determined  that  the  designation  of  the 
MBDS  is  consistent  to  the  maximum 
extent  practicable  with  the  State  coastal 
management  program  and  submitted 
this  determination  on  July  2, 1992  to  the 
State  for  review.  EPA  also  consulted 
with  die  State  regarding  the  effects  of 
the  dumping  at  the  site  on  the 
Massachusetts  coastal  zone  as  part  of 
the  NEPA  process.  On  November  13, 
1992,  the  Massachusetts  Coastal  Zone 
Management  ("MCZM")  office 
determined  that  the  MBDS  designation 
is  consistent  with  State  policies 
provided  that  disposal  of  contaminated 
sediments  will  not  occur  under  any 
circumstances.  It  should  be  noted  that 
EPA's  EISs  made  clear  that  only 
materials  that  satisfied  EPA's  ocean 
dumping  criteria  could  be  disposed  at 
the  MBDS  in  accordance  with  section 
103(c)  of  the  MPRSA.  33  U.S.C  1413(c). 
and  that  based  on  current  information 
EPA  did  not  accept  that  the 
environment  could  effectively  be 
protected  from  contamiiuited  dredged 
material  by  trying  to  cap  the  material  on 
the  ocean  floor  at  a  site  such  as  the 
MBDS.  EPA  also  stated  its  view  that  if 
capping  pilot  studies  are  proposed,  they 
should  utilize  clean  dredged  material  to 
ensure  the  protection  of  the  marine 
environment  in  case  of  failure. 

The  general  criteria  for  the  selection 
of  sites  are  given  in  40  CFR  228.5  of  the 
EPA  Ocean  Dumping  Regulations.  Five 
general  criteria  are  used  in  the  selection 
and  approval  for  continued  use  of  an 
ocean  disposal  site.  Selection  of  sites 
incorporates  minimizing  interference 
with  other  marine  activities,  preventing 
any  temporary  perturbations  of  water 
quality  from  the  dumping  from  causing 
impacts  outside  the  disposal  site,  and 
monitoring  to  detect  any  advwse 
impacts  at  an  early  stage.  Where 
feasible,  locations  off  ue  Continental 
Shelf  are  chosen.  B^sed  on  the 
information  presented  in  the  EISs.  EPA 
has  determined  that  no  environmental 
benefit  would  be  obtained  by  selecting 
a  site  off  the  Continental  Shelf  versus 
that  proposed  in  this  action.  The  MBDS 
conforms  to  the  five  general  criteria. 
Moreover,  if  at  any  time,  disposal 
operations  at  the  MBDS  cause 
xmacceptable  adverse  impacts,  further 
use  of  Uie  MBDS  will  be  restricted  or 
terminated. 

EPA  established  eleven  factors,  at  40 
CFR  228.8.  to  use  in  evaluating 
alternative  disposal  sites  to  ensure  that 
the  general  criteria  are  met  and  to  assess 


the  impact  of  using  eaf:h  site  for 
disposal.  The  criteria  are  used  to  make 
comparisons  between  sites  and  are  the 
bases  for  final  site  selection.  The 
characteristics  of  the  MBDS  are 
reviewed  below  in  terms  of  the  eleven 
factors.  Detailed  information  is 
presented  in  the  EISs. 

1.  Geographical  Position,  Depth  of 
Water.  Bottom  Topoffraphy,  and 
Distancx  From  Coast  (40  CFR  228.6 
(aHD) 

The  site's  center  coordinate,  size,  and 
distance  from  shore  are  listed  under  part 
C.  Final  Site  Designation.  Water  depdu 
at  the  site  average  90  meters.  The 
sediment  composition  in  Massachusetts 
Bay  is  dominated  by  heterogeneous 
sediments  composed  primarily  of  glacial 
till.  The  floor  of  western  Massachusetts 
Bay  is  characterized  by  outcroppings  of 
bedrock  interspersed  with  areas  of 
cobble,  gravel,  and  sand,  grading  into 
fine  mud  with  a  high  clay  content  in  the 
deeper  depositions!  areas  in  StellwaMO 
Basin.  The  MBDS  is  located  within  the 
northwestern  comer  of  the  Stellwagen 
Basin,  an  area  dominated  by  fine  silts 
and  clays.  Because  of  its  depth,  the 
basin  is  considered  to  be  a  low-energy 
environment  and  is  not  significantly 
affected  by  waves  and  currents. 
Consequently,  the  majority  of  the 
disposed  dredged  material  is  likely  to 
remain  in  the  immediate  area. 

2.  Location  in  Relation  to  Breeding, 
Spawnii^  Nursery,  Feeding,  or  Passagfi 
Areas  of  Living  Resources  in  Adult  and 
Juvenile  Phases  (40  CFR  228.6(aH2n 

Areas  for  breeding,  spawning,  nursery 
and/or  passage  of  commercially  and 
recreationally  important  finfish  and 
shellfish  species  occxu'  on  a  seasonal 
basis  across  the  western  shelf  of  the  Gulf 
of  Maine.  Past  disposal  of  dredged 
material  at  the  site  has  not  been  shown 
to  cause  detectable,  significant,  or 
irreversible  adverse  impacts  on  living 
marine  resources. 

Most  species  spawn  during  a  period 
of  several  months,  and  over  a  wide 
geographical  area.  Species  common  to 
Massachusetts  Bay  include  American 
plaice,  cod,  pollack,  haddock,  silver 
hake,  witch  flounder,  and  Atlantic 
mackerel. 

The  present  MBDS  is  located  on  the 
western  edge  of  an  apparent  whale 
migratory  corridor  extending  from 
George's  Bank  north  to  Jeffrey's  Ledge. 
The  area  directly  east  of  the  site  is  lued 
on  a  regular  ba^  by  a  number  of  whales 
includbig  humpback,  right,  and  finbadi 
whales.  Other  whales,  marine  mammals, 
and  turtles  ere  occasionally  seen  in  the 
general  area.  Both  the  National  Marine 
Fisheries  Service  and  the  U.$.  Pish  and 
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Wildlife  Service  have  determined  that 
designation  of  the  MBDS  will  not 
leopardize  any  threatened  or 
endangered  species. 

Impacts  of  dredged  material  disposal 
on  demersal  fish  at  the  site  are  expected 
to  be  restricted  to  temporary  changes  in 
abundance,  numbers  of  species,  mean 
size,  and  food  preferences.  It  is  unlikely 
that  disposal  activities  will  interfere 
with  commercially  valuable  fish 
because  of  their  mobility  and  the 
limited  area  in  which  disposal  occurs. 
Two  species  of  commercial  fish  that  lay 
demersal  eggs  are  not  expected  to  be 
adversely  affected  since  the  substrate 
and  offshore  locale  of  the  site  are  not 
preferred  spawning  areas  for  these  fish. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR  228.6 
(aX3)) 

Use  of  the  MBDS  is  not  considered  to 
have  any  potential  for  coastal  impacts 
because  the  site  is  approximately  15 
miles  from  the  nearest  beach  and  has  a 
relatively  low  probability  of 
resuspension  and  transport  to  this  area. 
Distance  from  shore,  water  depth, 
configuration  of  the  basin,  and  net 
southeast  transport  are  factors  that 
minimize  the  possibility  of  dredged 
material  reaching  beaches  or  other 
amenity  areas.  Studies  reported  in  the 
EIS  indicate  that  most  of  the  dredged 
material  disposed  at  the  site  remains 
within  the  disposal  area. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  If  Any 
(40  CFR  228.6(a)(4)) 

Dredged  material  released  at  approved 
sites  must  conform  to  the  EPA  criteria 
in  the  ocean  dumping  regulations  (40 
CFR  part  227).  Sediments  presently 
being  dredged  from  the  Massachusetts 
coastal  area  are  composed  of  fine  sand, 
silt,  and  clay,  and  are  similar  in  grain 
size  to  natural  sediments  in  the  central 
basin  of  the  MBDS.  The  dredged 
material  is  transported  in  bulk  by  a 
barge  equipped  with  a  bottom  dimip 
mechanism.  Future  dredging  projects,  if 
determined  to  be  siiitable  for  ocean 
disposal,  may  contribute  approximately 
three  million  cubic  yards  of  dredged 
m&tbrial  to  the  MBDS  in  the  next 
decade.  j 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

The  CX)E  currently  conducts  on-board 
surveillance  to  ensure  that  disposal 
operations  occur  at  the  proper  location. 
Monitoring  by  EPA.  the  COE.  and 
permittees  will  continue  for  as  long  as 
the  site  remains  active.  In  order  to 
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detect  any  transport  of  dredged  material 
outside  the  site,  sediments  will  be 
monitored  at  the  site  and  along  transects 
of  possible  transport.  Benthic 
communities  will  be  monitored  to 
detect  changes  that  extend  beyond  the 
site. 

Periodic  bioaccumulation  and  toxicity 
analyses  of  benthic  invertebrates  and 
fishes  collected  from  the  disposal  site 
and  bioassays  will  be  used  to  determine 
whether  dreidged  material  disposal  has 
adversely  affected  any  marine  resources. 
If  evidence  of  significant  adverse 
environmental  effects  is  found,  EPA  will 
take  appropriate  steps  to  restrict  or 
terminate  dumping  at  the  site. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current  " 
Direction,  and  Velocity,  If  Any  (40  CFR 
228.6(a)(6)) 

Current  velocities  range  from  0  to  30 
centimeters  per  second  at  the  site. 
Ciirrents  are  influenced  by  tides  in  a 
rotational  manner,  but  net  water 
movement  is  to  the  southeast,  llie  COE 
reports  that  regional  dredged  material 
(primarily  fine  sand,  silt,  and  clay)  is 
generally  cohesive  and  should  fall  as  a 
single  mass.  As  a  result,  rapid  settling 
of  the  released  sediments  snould  occur. 
Minimal  horizontal  mixing  or  vertical 
stratification  of  disposal  materials 
should  occur,  resulting  in  low 
suspended  sediment  concentrations. 

Previous  studies  have  demonstrated 
the  relative  immobility  of  dredged 
material  at  the  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFR  228.6(a)(7)) 

Several  industrial  and  municipal 
wastewater  discharges  are  located  in  the 
western  area  of  Massachusetts  Bay. 
Although  the  closest  proposed  discharge 
is  approximately  13  nautical  miles  from 
the  MBDS,  it  represents  the  closest 
point  source  discharge  of  pollutants. 
Because  of  the  distance  involved, 
dispersion,  and  dilution  associated  with 
mixing,  discharges  in  Massachusetts 
Bay  are  not  expected  to  have  a 
measurable  effect  on  the  site. 

Although  EPA  agrees  that  it  is 
possible  Uiat  previous  dredged  material 
disposal  may  have  resulted  in  some 
environmental  degradation,  other 
sources  of  pollution  exist  and  disposal 
at  the  existing  site  has  not  been 
definitively  shown  to  produce 
significant  adverse  effects  on  sediment 
or  water  quality.  Changes  in  water 
quality  as  a  result  of  disposal  operations 
have  been  of  short  duration  (minutes) 
and  have  been  confined  to  relatively 


small  areas  inside  the  MBDS  boundary. 
No  major  differences  in  finfish  and/or 
shellfish  species  or  numbers  were  found 
in  recent  siin'eys  within  and  adjacent  to 
the  site. 

Recent  disposal  of  dredged  material 
has  produced  localized  and  reversible 
impacts  of  smothering  of  the  benthos, 
and  possible  temporary  impacts  on 
demersal  fish. 

Sediment  collected  by  EPA  and  the 
COE  from  the  disposal  area  in  1985, 
1986,  and  1987  contain  higher  levels  of 
chromium,  copper,  lead,  zinc, 
polyaromatic  nuclear  hydrocarbons,  and 
polychlorinated  biphenyls  than  do 
sediments  at  control  stations  near  the 
site.  These  higher  trace  metal  and 
hydrocarbon  concentrations  are 
believed  to  reflect  contaminants  present 
in  dredged  material  previously  disposed 
at  the  site.  However,  concentrations  of 
these  contaminants  at  the  site  were  not 
definitively  shoivn  to  cause  any  adverse 
ecological  or  himian  health  effects. 
Trace  metal  concentrations  in  tissues  of 
benthic  organisms  collected  at  the  site 
were  well  below  FDA  action  levels. 

8.  Interference  With  Shipping,  Fishing, 
Recreation,  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish 
Culture.  Areas  of  Special  Scientific 
Importance,  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)) 

Extensive  shipping,  fishing, 
recreational  activities,  and  scientific 
investigations  take  place  in  the 
Massachusetts  Bay  throughout  the  year. 
However,  previous  dredged  material 
disposal  operations  are  not  known  to 
have  interfered  with  these  activities. 
The  Bureau  of  Land  Management  has 
not  aimounced  plans  to  lease  any  areas 
on  the  nearshore  Continental  Shelf       ' 
adjacent  to  the  site  for  oil  and  gas 
exploration.  Mineral  extraction, 
desalination,  and  aquaculture  activities 
do  not  presently  occur  near  the  site. 

The  Stellwagen  Bank  national  marine 
sanctuary  is  located  adjacent  to  the 
MBDS.  EPA  and  the  National  Oceanic 
and  Atmospheric  Administration 
("NOAA")  concluded  that  designation 
of  the  MBDS  should  not  interfere  with 
the  Stellwagen  Bank  national  marine 
sanctuary. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
of  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Investigations  of  dredged  material 
disposal  operations  at  the  site  have  not 
indicated  that  disposal  has  had  any 
significant  adverse  effects  on  water 
quality  (e.g..  dissolved  nutrients,  trace 
metals,  dissolved  oxygen,  or  pH). 
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Diatoms,  nannoplankton.  and 
phytoflagellates  are  the  major  types  of 
phytoplankton  within  the  coastal  areas 
of  Massachusetts  Bay.  and  their 
population  dynamics  are  closely 
correlated  with  annual  cycles  of 
nutrients,  light  energy,  and  temperature. 
Population  cycles  of  zooplankton  often 
are  closely  correlated  with  seasonal 
cycles  of  phytoplankton  since  nuiny 
zooplankters  use  phytoplankton  as  food. 
Zooplankton  numbers  peak  in  July  and 
October  in  the  coastal  areas  of  the  Gulf 
of  Maine. 

The  infaunal  community  at  the 
dispcwal  site  is  highly  variable  because 
of  active  dredged  material  disposal. 
Each  area  is  in  a  different  stage  of 
recovery.  Some  epibenthic  invertebrates 
do  occur  at  MBDS  on  both  muddy 
bottoms  and  rocky  surfaces.  Principle 
epibenthic  forms  include  anemones, 
crustaceans,  assorted  shellfish,  and  sea 
stars.  Many  fish  frequent  the  area,  but 
several  species  of  demersal  fish 
dominate  the  population. 

Site  surveys  have  detected  no 
significant  differences  in  water  quality 
among  areas  within  the  site  and 
adjacent  refiarence  areas.  Therefore, 
dredged  material  disposal  at  the  site 
does  not  appear  to  significantly  alter 
water  quality. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(10)) 

There  are  no  known  components  of 
this  dredged  material  or  consequences 
of  its  disposal  which  would  attract  or 
result  in  recruitment  or  development  of 
nuisance  species  at  the  site.  Previous 
svirveys  at  the  site  did  not  detect  the 
development  or  recruitment  of  nuisance 
species,  and  the  similarity  of  the 
d&edged  material  with  the  existing 
sediments  suggests  that  the 
development  or  recruitment  of  nuisance 
species  is  unlikely. 

1 1 .  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(l  1}) 

The  Massachusetts  Board  of 
Underwater  Archeology  reported  that  no 
known  historical  shipwrecks  exist  at  or 
near  the  site. 

E.  Proposed  Action 

The  MBDS  has  been  used  for  ocean 
disposal  activities  since  the  1940s.  In 
1977,  EPA  promulgated  the  ocean 
dumping  regulations,  and  subsequently 
granted  interim  site  designation  status 
to  sites  which  have  been  historically 
used. 

Alternative  ocean  sites  which  were 
evaluated  and  rejected  from 


consideration  were  approximately  25 
nautical  miles  further  o^hore  and 
approximately  IS  nautical  miles  south 
of  the  preferred  location.  Disposing 
dredged  material  in  these  sites  would 
not  have  any  appreciable  benefits. 
Alternative  deep  water  sites  on  the 
Continental  Shelf  beyond  the  Gulf  of 
Maine  were  rejected  from  consideration 
for  several  reasons.  The  greater  distance 
from  shore  (approximately  250  nautical 
miles)  increases  the  potential  for  short 
dumping  due  to  possible  emergencies 
during  adverse  weather  conditions. 
Greater  water  depth  (over  200  meters) 
would  result  in  the  deposition  of 
dredged  materials  over  a  larger  area  than 
projected  for  the  MBDS.  Finally,  costs  to 
transport  the  dredged  material  would  be 
excessive. 

EPA  has  concluded  that  the  MBDS  is 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 
E)esignating  a  site  other  than  the  MBDS 
offers  no  clear  environmental  benefit  or 
economic  advantage.  Th»MBDS  has 
been  previously  used  for  dredged 
material  disposal  without  apparent 
significant  adverse  effects. 

llie  designation  of  the  MBDS  as  an 
EPA-Approved  Ocean  Dumping  Site  is 
being  published  as  final  rulemaking. 
Management  authority  over  this  site  will 
be  a  joint  responsibility  of  EPA.  Region 
I  and  the  COE,  New  England  Division. 

Final  site  designation  will  serve  to 
clarify  the  site's  stat\is  for  the  long-term. 
indudJiig  its  availability  as  an  ocean 
disposal  alternative  to  consider  during 
case-by-case  permit  reviews  for  future 
dredging  projects.  It  should  be 
emphasized  that  if  an  ocean  dumping 
site  is  designated,  such  a  site 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actiial  disposal  of 
dredged  material  at  the  site.  Before  any 
particular  proposal  to  ocean  dump 
dredged  material  may  be  put  into 
practice,  the  COE  must  issue  a  permit  in 
accordance  vrith  EPA's  Ocean  Dumping 
Criteria.  Federal  projects  are  also 
evaluated  in  accordance  with  those 
criteria.  In  either  case,  once  a  project 
has  been  approved  by  the  COE,  EPA 
must  evaluate  compliance  with  the 
Ocean  Dumping  Criteria  and  EPA  is 
authorized  to  disapprove  the  actual 
dumping  if  it  determines  that 
environmental  concerns  imder  the 
MPRSA  have  not  been  met 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 


entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  proposal  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  u-ill  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
final  rule  does  not  necessitate 
preparation  of  a  Regulatory  Impact 
Analysis. 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  ^501 
et  seq. 

G.  Response  to  Public  Conunents  on  the 
PropoMdRule 

A  number  of  commentors  prepared 
comments  on  EPA's  Proposed  Rule  (58 
FR  10999  et  sea).  Written  comments 
were  received  from  government 
agencies  and  private  individuals  and 
organizations.  In  order  to  be  responsive 
to  commentors  and  address  comments 
in  an  efficient  manner,  EPA  has 
conducted  a  review  of  all  comments 
received  and  developed  a  complete  list 
of  the  issues  raised  by  commentors. 
Categorizing  issues  and  responses  in 
this  maimer  allows  all  aspects  of  an 
issue  to  be  discussed  comprehensively 
and  also  allows  for  a  clear  presentation 
of  the  particular  issues  of  concern.  A 
summary  of  the  comments  on  each  of 
these  issues  is  presented  below, 
followed  by  EPA's  detailed  response. 

1.  Si'fe  Location.  One  commentor 
believed  that  EPA  should  explain  the 
basis  for  shifting  the  MBDS  boundary  in 
the  Final  Rule. 

EPA  Response:  The  bases  for 
relocating  the  MBDS  boimdary  were 
explained  in  Section  4.1  of  the  FEIS  and 
in  Section  n  of  the  ROD.  EPA  is 
currently  proposing  to  designate  an  area 
southwest  of  the  existing  MBDS.  a  two 
nautical  mile  diameter  circle  centered  at 
70"  35.0'  west  longitude  and  42°  25.1' 
north  latitude  (please  note  that  there 
was  a  typographical  error  on  these 
coordinates  for  the  proposed  site  in  the 
Proposed  Rule).  EPA's  proposal  to 
revise  the  e»sting  MBDS  boundary  by 
moving  it  slightly  to  the  southwest  will 
have  several  advantages.  First,  the 
revised  MBDS  boundary  will  not 
encompass  the  relatively  pristine 
eastern  portion  of  the  existing  MBDS. 
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including  Um  toe  of  Stollwagui  Bank. 
This  ares  bas  not  been  used  historically 
for  dumping  and  it  also  will  not  be  used 
according  to  the  proposed  MBDS 
boundary.  Second,  although  the  new 
boundary  would  overlap  the  IWS  in 
part,  the  proposed  MBDS  boundary 
avoids  \he  northern  area  within  the  IWS 
where  most  of  the  waste  barrels  and 
debris  are  concentrated.  Relocatidn  of 
the  MBDS  boundary  to  the  southwest 
area  will  not  result  in  disposing  dredged 
material  on  top  of  previously  disposed 
barrels  or  debris.  Given  the  uncertainty 
as  to  the  condition,  and  methods  for 
proper  management,  of  these  waste 
containers.  EPA  is  not  currently 
proposing  (and  in  fact  has  new 
proposed)  to  dispose  dredged  material 
on  top  of  these  barrels,  as  has  been 
suggested  by  some  commentors.  The 
potential  public  health  and 
environmental  risk  from  past  disposal  at 
the  IWS  and  other  sites  in 
Massachusetts  Bay  is  the  subject  of 
(mgoing  studies  by  EPA  and  other 
Federal  and  State  agencies.  Third,  th» 
new  MBDS  boundary  encompasses  an 
area  just  outside  the  existing  MBDS 
where  contaminated  sediments  have 
been  identified,  probably  as  a  result  of 
past  short-dumping.  Relocating  the 
MBDS  boundary  will  enable  EPA  and 
the  U.S.  Army  Corps  of  Engineers 
("COE")  to  eventually  cover  this 
contaminated  area  with  cleaner 
sediments.  Fourth,  the  revised  disposal 
site  boundary  will  not  encroach  onto  the 
boundaries  of  the  Stellwagen  Bank 
national  marine  sanctuary  as  proposed 
by  the  NOAA. 

2.  Site  h4anagement.  One  comments 
believed  that  ^A  should  describe  the 
Federal  Water  Resources  Development 
Act  of  1992  ("WRDA'I  requirements  for 
development  of  a  site  management  plan, 
includhig  an  explanation  of  public 
involvement. 

EPA  Response:  The  WRDA  became 
federal  law  in  October  1992,  after  EPA 
had  completed  its  EISs.  Section  506  of 
the  WRDA  requires  the  Administrator  to 
develop  site  management  plans  for  all 
disposal  sites  by  January  1, 1997.  It 
should  be  noted,  however,  that  EPA  and 
the  COE  already  engage  in  extensive  site 
monitoring  to  ensure  that  use  of  the 
existing  \fflDS  is  not  causing  harm.  EPA 
is  dedicated  to  fulfilling  this 
requirement.  EPA  explained  in  Section 
3.9.1.3  of  the  FEIS  that  it  plans  to  share 
its  monitoring  plans  writh  the  Dredged 
Material  Task  Force.  Additionally,  EPA 
is  committed  to  developing  and  sharing 
the  management  plan  with  the  pablic 
under  a  separate  process. 

3.  Role  of  Massachusetts  Coastal  Zone 
Management  ("MCZM").  One 
commentor  thought  that  the 


responsibility  for  regulating  dredged 
material  diq>osal  at  the  MBDS  is  a 
shared  responsibility  between  EPA  and 
the  COE  which  should  not  be  abrogated 
either  directly  or  indirectly.  This  same 
commentor  stated  that  the  role  of  the 
MCZM  was  unclear,  and  further  stated 
that  a  fiederal  consistency  determination 
cannot  be  conditional  as  it  appeared  to 
be  in  this  case. 

EPA  Response:  EPA  has  been 
steadfast  in  stating  that  capping 
proposals  will  not  be  relied  upon  to 
ensure  the  environmental  safety  of 
disposal  proposals  until  the  efficacy  and 
legality  of  capping  at  the  MBDS  has 
been  clearly  demonstrated.  The 
Massachusetts  Coastal  Zone 
Management  Office  ("MCZM")  has 
reinforced  this  restriction  by  stating  in 
its  consistency  determination  that 
disposal  of  contaminated  sediments, 
under  any  circumstances,  would  not  be 
consistent  with  MCZM  policies. 
Therefore,  MGZM  stated  in  its 
consistency  finding  that  the  MBDS  site 
designation  was  consistent  with  MCZM 
policies  as  long  as  EPA  expressly 
indicated  that  its  designation  barred  the 
capping  of  materials  violating  the  ocean 
dumping  criteria.  EPA's  EISs  clearly  had 
not  approved  the  disposal  of 
contaminated  sediments  at  the  MBDS 
even  if  capping  of  the  sediments  was 
proposed.  Nevertheless,  in  order  to 
obtain  MCZM  certification,  EPA  made 
the  requested  express  conditions  part  of 
the  conditions  of  the  site  designation. 
The  MCZM  office  has  agreed  that  the 
certification  conditions  can  be  revisited 
if  new  information  demonstrates  the 
efficacy  of  capping.  Therefore,  the 
situation  after  EPA's  adoption  of  the 
MCZM  conditions  is  no  different  than  it 
was  throughout  the  designation  process. 
Both  before  and  after  EPA's  issuance  of 
the  Record  of  Decision,  EPA  did  not  r 
allow  disposal  and  capping  of  otherwise 
prohibited  materials  at  the  MBDS,  but  if 
capping  is  shown  to  be  technically  and 
legally  supportable  it  can  ultimately  be 
permitted.  Thus.  EPA's  statements 
concerning  the  efficacy  of  capping  at  tho 
MBDS  have  been  consistent  and  l^e 
MCZM  office  has  determined  that  the 
MBDS  designation,  as  ciurently 
proposed,  is  consistent  with  State  CZM 
Policies.  The  responsibilities  of  federal 
and  state  agencies  under  the  Coastal 
Zone  Management  Act,  16  U.S.C.  1451 
etseq.  (CZMA),  are  governed  by  section 
307  of  the  CZMA,  16  U.S.C.  1456. 
MCZM  indicated  in  this  case  that  imless 
EPA  expressly  prohibited  dumping-and- 
capping  of  otherwise  unsuitable 
materials,  MCZM  would  not  concur  that 
the  designation  was  consistent  to  the 
maximum  extent  practicable  with  State 


CZM  Policies.  While  federal  agencies 
may  seek  mediation  of  serious  disputes 
with  state  CZM  offices,  EPA  is  not 
obliged  to  do  so  in  this  case  or  any  other 
case.  EPA  chose  not  to  challenge 
MCZM's  consistency  determination  in 
this  case  because  it  was  not  inconsistent 
with  our  past  position  on  this  issue  and 
EPA  does  not  presently  have  any  reason 
to  beheve  that  the  MCZM's  action  did 
not  comport  with  CZMA. 

4.  Testing  Protocol  Use.  One 
commentor  believed  that  EPA  was 
setting  a  precedent  by  requiring  use  of 
the  Green  Book.  Another  commentor 
believed  that  EPA  should  either  delete 
the  Green  Book  citation  or  add  a 
reference  to  other  management  guidance 
manuals. 

EPA  Response:  Use  of  dredged 
material  testing  procedures  approved  by 
EPA  and  the  CX)E  is  required  by  the 
Ocean  Dumping  Regulations  per 
§§227.6(c)ft(e)  and  227.27(b).  Since  the 
Ocean  Dumping  Regulations  specifically 
refer  to  procedures  that  are  acceptable  to 
EPA  and  the  COE,  such  as  those 
detailed  in  EPA's  and  the  COE's  Green 
Book,  EPA  agrees  that  an  additional 
reference  to  these  testing  protocols  is 
not  necessary  here.  Thus,  the  reference 
to  the  Green  Book  will  be  omitted. 
Federal  regulations  do  not  require  use  of 
other  management  guidance  documents, 
and  thus  EPA  believes  that  requiring  use 
of  them  for  this  site  would  be 
inappropriate  and  might  have  an 
undesirable  impact  of  limiting  the 
catalog  of  alternatives  available  for 
dredged  material  disposal.  EPA  has 
therefore  chosen  not  to  include  a 
reference  to  other  management  guidance 
manuals. 

5.  Capping.  Sevwal  commentors 
believed  that  EPA  should  specifically 
state  that  capping  is  prohibited.  One 
commentor  did  not  understand  that 
capping  was  banned  at  the  MBDS. 

EPA  Response:  EPA's  site  designation 
now  specifically  states  that  the 
prohibition  on  disposal  of  contaminated 
dredged  materials  may  not  be  overcome 
by  proposals  to  cap  these  materials.  EPA 
had  never  stated  in  its  EISs  that  such 
capping  proposals  would  be  permissible 
at  the  MBDS.  Indeed,  EPA  has 
consistently  stated  its  strong  doubts 
about  the  efficacy  of  such  capping 
proposals  at  the  MBDS.  Furthermore,  as 
discussed  above,  the  Massachusetts 
Coastal  Zone  Management  Office 
certified  the  MBDS  designation  as 
consistent  with  State  Coastal  Zone 
policies  only  as  long  as  the  prohibition 
on  the  dumping-and-capping  of 
contaminated  sediments  at  the  MBDS 
was  expressly  stated  in  the  site 
designation.  EPA  has,  therefore, 
included  this  express  condition  in  the 
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site  designation.  It  should  also  be  noted 
that  in  order  for  capping  to  be  allowed 
at  the  MBDS.  an  additional  federal 
consistency  review  process  must  tw 
initiated  if  the  prohibition  on  capping  is 
to  be  repealed.  Specifically,  the 
Massachusetts  Executive  Office  of 
Environmental  Affairs  has  indicated  in 
a  letter  that  should  "  •  *  *  new  data 
become  available,  it  is  possible  to 
reopen  the  federal  consistency  review 
on  this  matter  at  some  future 
date*  *  •."Thus,  the  acceptability  of 
capping  could  be  revisited  in  the  future 
on  uie  basis  of  technical  data  considered 
throi^h  the  regulatory  process. 

6.  Endangered  Species.  One 
commentor  thought  that  EPA  should 
state  that  NMFS's  Biological  Opinion 
was  only  for  disposal  of 
uncontaminated  sediments.  Another 
commentor  believed  that  the  MBDS 
designation  was  not  protective  of 
endangered  species,  including  marine 
mammals,  and  should  specifically 
include  NMFS's  recommendations. 

EPA  Response:  EPA's  designation  of 
the  MBDS  was  based  on  the  premise 
that  only  sediments  which  met  the 
requirements  of  the  MPRSA  and  its 
implementing  regulations  would  be 
disposed.  tfMFS  did  not  object  to  the 
proposed  site  designation  and  did  not 
find  that  it  would  threaten  or  harm 
endangered  species.  Because  the 
Biological  Opinion  prepared  by  NMFS 
was  included  in  Appendix  C  of  the 
FEIS.  EPA  does  not  believe  that  it  is 
necessary  to  repeat  it  here.  Moreover. 
EPA  stated  that  the  conservation 
measures  recommended  by  the  NMFS 
are  currently  being  implemented  (see 
Section  3.10  of  the  FEIS). 

7.  NOAA  Consultation.  One 
commentor  stated  that  the  COE  needs  to 
do  separate  consultation  with  NOAA  on 
discrete  disposal  actions  proposed  for 
the  MBDS  because  of  the  recent 
designation  of  the  Stellwagen  Bank 
national  marine  sanctuary.  * 

EPA  Response:  The  National  Marine 
Sanctuaries  Program  Amendments  Act 
of  1992  became  law  in  November  1992. 
In  Section  2202  of  this  Act,  Congress 
legislatively  designated  the  Stellwagen 
Bank  national  marine  sanctuary.  Section 
2202(e)  of  the  Act  addresses  the 
responsibility  of  federal  agencies  to 
consult  with  NOAA  concerning  certain 
actiohis  in  the  vicinity  of  the  sanctuary. 
Also,  section  2104(d)  generally  imposes 
a  consultation  requirement  on  federal 
agencies  with  respect  to  certain  actions 
that  could  affiect  sanctuaries. 

8.  Inconsistency.  One  commentor 
believed  that  the  option  of  disposal  of 
"clean"  sediments  only  was  not  studied 
by  EPA  and  that  the  option  of  capping 
was  eliminated  without  any  evidence. 


Further,  this  same  commentor  believed 
that  EPA's  Proposed  Rule  contradicts 
findings  reported  in  EPA's  EISs. 

EPA  Response:  EPA's  EISs  were 
directed  at  studying  whether  there  was 
a  need  to  designate  a  dredged  material 
disposal  site  in  the  Massachusetts  Bay 
area.  The  EISs  did  not  study  alternatives 
of  whether  "clean"  or  "contaminated" 
materials  should  be  allowed  to  be 
disposed:  rather,  the  EISs  studied 
disposal  site  alternatives  and  the 
alternative  of  no  site.  However,  the  EISs 
did  evaluate  sites  in  light  of  how  they 
would  be  used  and  the  EISs  clearly 
stated  that  the  MBDS  would  only  be 
used  for  materials  that  etre  "clean"  in 
the  sense  of  satisfying  the  technical  and 
legal  requirements  of  the  MPRSA  and 
the  Ocean  Dumping  Criteria  regulations 
(see  DEIS  on  pages  215,  217,  and  230: 
see  FEIS  on  pages  52,  57, 61,  and  76). 
While  the  EISs  were  not  directed  at 
studying  whether  or  not  dumping-and- 
capping  of  contaminated  materials 
should  be  allowed.  EPA  did  clearly  state 
that  based  on  EPA's  review  of  current 
information  it  did  not  believe  that  such 
dumping-and-capping  would  be 
effective  at  the  MBDS.  It  was  quite  clear 
that  until  the  technical  and  legal 
appropriateness  of  such  dumping-and- 
capping  is  established  it  is  not 
permissible.  Then,  as  is  discussed 
above,  the  Massachusetts  Coastal  Zone 
Management  Office  indicated  that  its 
certification  that  the  MBDS  designation 
is  consistent  with  State  Coastal  Zone 
Management  Policies  was  contingent  on 
EPA  specifying  in  the  site  designation 
that  dumping-and-capping  of 
contaminated  materials  would  be 
prohibited.  In  order  to  complete  the 
designation.  EPA  adopted  the  requested 
condition.  EPA  disagrees  with  the 
comment  that  the  final  designation  is 
inconsistent  with  the  findings  of  the 
EISs.  The  EISs  in  no  way  endorsed 
disposal-and-capping  of  contaminated 
materials  at  the  MBDS  and  the 
designation  prohibiting  disposal-and- 
capping  of  such  materials  does  not 
contradict  the  EISs. 

EPA  does  not  believe  that  inconsistent 
statements  have  been  made  regarding 
the  quality  of  sediments  allowed  for 
ocean  disposal  at  the  MBDS.  In  fact,  the 
entire  EIS  process  was  based  on  the 
disposal  of  clean  sediments,  or  more 
specifically,  those  that  meet  the 
requirements  of  the  MPRSA  and  its 
implementing  regulations.  Further,  EPA 
has  been  operating  under  the  existing 
ocean  dumping  regulations  since  1977 
and  the  regional  and  national  testing 
protocols  since  1989  and  1991, 
respectively.  This  final  designation  is 
consistent  with  the  existing  regulations 
and  guidance. 


9.  Economic  Burden.  One  commentor 
believed  that  limiting  disposal  to  solely 
"clean"  sediments  would  impair  the 
ability  of  U.S.  ports  to  compete. 

EPA  Response:  EPA  cannot  allow 
materials  that  do  not  comply  with  the 
requirements  of  the  MPRSA  and 
applicable  regulations  to  be  dumped  in 
the  ocean.  Section  103(d)  of  the  MPRSA. 
33  U.S.C.  1413(d),  provides  for  a  waiver 
from  mandatory  compliance  with  the 
ocean  dumping  criteria  in  certain 
circumstances.  If  the  COE  believes  that 
there  are  no  economically  feasible 
alternatives  to  a  particular  dumping 
proposal,  the  MPRSA  authorizes  the 
COE  to  seek  a  project-specific  waiver 
from  EPA  from  the  application  of  the 
environmental  ocean  dumping  criteria. 
The  MPRSA  directs  EPA  to  grant  such 
waivers  unless  certain  unacceptable 
environmental  harms  wou^d  result.  The 
waiver  process  is  described  at  §§  225.4 
and  227.1(b). 

10.  Sanctuary  Designation  Issues.  One 
commentor  believed  that  the  Final  Rule 
should  reflect  the  legal  responsibilities 
of  EPA  and  the  NOAA  under  title  III  of 
the  MPRSA.  In  particular,  they  thought 
that  the  need  for  formal  notification  and 
consultation  should  be  discussed.  One 
commentor  informed  EPA  that  the 
boundary  of  the  Stellwagen  Bank 
National  Marine  Sanctuary  depicted  in 
the  Record  of  Decision  ("ROD")  was 
incorrect. 

EPA  Response:  In  response  to  the 
comment  which  identified  an  incorrect 
boundary  of  the  Stellwagen  Bank 
National  Marine  Sanctuary.  EPA  did  not 
receive  the  proper  coordinates  of  the 
Stellwagen  Bank  national  marine 
sanctuary  until  after  the  ROD  was 
published.  However,  final  designation 
of  the  Stellwagen  Bank  national  marine 
sanctuary  has  not  affected  EPA's 
designation  of  the  MBDS,  as  the 
potential  designation  of  the  marine 
sanctueu'y  was  considered  in  EP.\'s  EISs. 
In  response  to  the  comment  which 
requested  EPA  to  discuss  the  need  for 
formal  notification  and  consultation,  the 
National  Marine  Sanctuaries  Program 
Amendments  Act  of  1992  became  law  In 
November  1992.  after  EPA  completed 
the  EISs.  In  section  2202  of  that  Act. 
Congress  legislatively  designated  the 
Stellwagen  Bank  national  marine 
sanctuary.  Section  2202(e)  addresses  the 
responsibility  of  federal  agencies  to 
consult  with  NOAA  concerning  actions 
that  could  harm  the  Stellwagen  Bank 
national  marine  sanctuary,  while 
section  2104  of  the  Act  imposes  a 
general  consultation  requirement  on 
federal  agencies  with  respect  to  actions 
that  might  harm  sanctuary  resources. 
The  COE,  NOAA.  EPA.  and  other 
agencies  will  need  to  implement  these 
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requiramsnts  in  the  future.  The 
ooordinatee  far  the  Stellwagen  Bank 
NatioDal  Marine  Sanctuary  and  the 
requirenMots  far  consultation  are 
discussed  in  detail  in  the  Congressianal 
Record,  Public  Law  102-587. 

1 1 .  Impact  Status.  One  commentor 
believed  that  the  MBDS  should  be 
categorizad  as  an  "Impact  Category  l" 
site  under  EPA's  rwulatioBs. 

£PA  Response:  EPA  concurs  with  this 
recommendation.  Hovrever.  the  reason 
EPA  has  elected  to  place  the  MBDS  into 
Impact  Category  I  is  because  the  MBDS 
is  situated  writhin  12  miles  of  the 
Stelhragen  Bank  National  Marine 
Sanctuary,  not  because  ttanre  have  been 
any  identifiable  adverse  impacts  to  the 
marine  ecosystem  from  present  dredged 
material  disposal  operations.  EPA's 
regulations  at  40  CFR  22&10(cXlMi) 
state  that  a  "disposal  site  shall  be 
categorized  in  Impact  Category  I  when 
•  •  •  (tlhere  is  identifiable  •  *  • 
accumulation,  in  detectable 
concentrations  above  normal  ambimt 
values,  of  any  waste  or  waste 
constituent  from  the  disposal  site  within 
12  nautical  miles  of  any  *  •  •  marine 
sanctuary  designated  under  title  in  of 
the  Act*  *  *."  Ahhough  we  do  not 
believe  materials  will  migrate  from  the 
MBDS  to  the  Stellwagen  Bank 
Sanctuary,  the  MBDS  will  by  definition 
be  a  Cstegory  I  site  because  dredged 
materials  will  accumulate  there  and 
within  12  miles  of  the  Sanctuary  since 
the  entire  site  is  within  12  miles  of  the 
Sanctuary.  EPA's  regulstions  at  40  CFR 
228.11(c)  direct  EPA  to  impose  sudi 
conditions  on  the  use  of  Category  I  sites 
as  are  needed  to  ensure  that  impacts 
from  site  use  will  be  acceptable.  In  this 
case,  conditions  are  being  imposed  on 
the  use  of  the  MBDS  to  ensure  that  its 
use  is  acceptable.  EPA  bdieves  that 
application  of  existing  restrictions  on 
the  quality  of  materials  to  be  disposed 
at  the  MBDS  will  be  adequate  to  ensiue 
there  are  no  unacceptable  impacts. 
These  restrictions  are  imposed  by  the 
MPRSA  and  EPA's  Ocean  Dumping 
Criteria  regulations.  Also,  as  discussed 
above,  the  present  designation  prohibits 
the  dumping-and-capping  of  materials 
that  otherwise  do  not  satisfy  the 
regulations.  EPA  is  not  currently 
planning  to  place  any  additional 
limitations  on  site  use,  such  as  limiting 
times  or  rates  of  disposal,  beyond  those 
in  the  regulations.  While  EPA  has 
acknowledged  that  past  use  of  the  site 
for  the  disposal  of  various  wastes  may 
have  resulted  in  some  environmental 
degradation  at  the  site,  EPA  has  also 
concluded  that  use  of  the  MBDS  \mder 
the  current,  proper  management 
approach  will  not  resuh  in  significant 
unacceptable  adverse  impacts  on  the 


marine  environment.  Indeed,  EPA  is 
c(Mifident  that  environmental  conditions 
at  the  MBDS  will  improve  in  the  future 
for  several  reasons.  I^rst,  only  dredged 
material  that  meets  the  requirements  of 
the  regulations,  and  the  national  and 
regional  testing  protocols  designed  to 
implement  the  regulations,  is  allowed  to 
be  disposed  at  the  MBDS.  In  particular, 
sediments  allowed  for  ocean  disposal 
are  those  that  do  not  exhibit  significant 
mortality  or  the  potential  to  cause 
significant  undesirable  effects,  whether 
from  sublethal  impacts  or  chronic 
toxicity,  as  a  result  of  bioaccumulation 
of  contaminants.  Second,  disposal  of 
contaminated  materials  with  capping,  a 
mitigation  measure  sometimes  proposed 
as  method  for  isolating  contaminated 
sediments,  is  prohibited  until  the 
efficacy  of  capping  at  the  MBDS  has 
been  demonstrated.  Third,  even  tighter 
constraints  on  the  disposal  of  dredged 
material  have  been  imposed  at  the 
MBDS.  These  constraints  include:  (i) 
Stricter  requirements  in  the  dredged 
material  testing  protocol,  (ii)  relocation 
of  the  refisrence  site  to  a  cleaner  area 
near  Stellwagen  Bank,  (iii)  the 
requirement  by  the  COE  for  disposal 
inspectors  on  every  trip  to  the  MBDS, 
and  (iv)  the  use  of  a  taut-wire  moored 
buoy.  Moreover,  by  relocating  the  MBDS 
boundary  the  eastern  portion  of  the 
existing  MBDS  will  remain  pristine  and 
previously  disposed  dredged  material 
can  eventually  be  covered  with  newer 
deposits.  All  of  these  factors  lead  EPA 
to  believe  that  conditions  at  the 
proposed  MBDS  will  improve.  Further, 
EPA  and  the  COE  are  committed  to 
monitoring  the  MBDS  to  ensure  that  the 
marine  environment  is  not  degraded 
from  future  disposal  activities. 

List  of  Snb|ects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated:  July  30, 1993. 
Paul  G.  Keoii^ 

Acting  Regional  Administrator,  Region  I. 

In  consideration  of  the  foregoing  part 
228  of  chapter  I  of  title  40  shdl  be 
amended  as  set  forth  below: 

Part  228— [Anwndad] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

AiitlMrity:  33  U.SXL  1412  and  1418. 
1228.12    [Amendadl 

2.  Section  228.12  is  amended  by 
revising  the  section  heading,  removing 
from  paragraph  (a)(3)  the  entry  for 
Marblehead.  MA,  dredged  material 
disposal  site,  and  adding  paragraph 
(b)(g2)  to  read  as  follows: 


1228.12    PeHBaHencf 

MMionly  for  oossn  oumpInQ 


(b)«  •  • 

(92)  Massachusetts  Bay  Disposal  Site, 
Region  I 

Center  coordinates  (NAD  1983):  42° 
25.1'  north  latitude;  70°  35.0*  west 
longitude 

Size:  2  nautical  mile  diameter 

Depth:  Avenge  90  meters 

Exclusive  Use:  Dredged  material 

Period  of  Use:  Continuing 

Restriction:  Disposal  shaU  be  limited 
to  dredged  material  which  meets  the 
requirements  of  the  MPRSA  and  its 
accompanying  regulations.  Disposal- 
and-capping  is  prohibited  at  the  MBDS 
until  its  efficacy  can  be  effectively 
demonstrated. 

(FR  Doc.  93-19129  Filed  8-«-93;  8:45  am) 
BNXS«Q  CODE  «S0-4».r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[MM  Docket  Na  93-97;  RM-8203] 

Radio  Broadcasting  Sarvfcas;  Norway, 
Ml 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  232C3  for  Channel  232A  at 
Norway.  Michigan,  and  modifies  the 
license  for  Station  WZNL(FM),  to 
specify  operation  on  Channel  232C3,  in 
response  to  a  petition  filed  by  Zephyr 
Broadcasting  Inc.  Canadian  concurrence 
has  been  obtained  for  this  allotment  at 
coordinates  45—46-29  and  87-55-22. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  CMTE:  September  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biueau.  (202)  634-6530. 
SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-97, 
adopted  Jiily  19. 1993.  and  released 
August  4. 1993.  See  58  FR  25592.  April 
27. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239).  1919  M 
Street,  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intematicmal 
Transcription  Services  Inc.,  2100  M 
Street  NW.,  suite  140,  Washington,  DC 
20037.  (202)  857-3800. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
47  CFR  PART  73-{AMENDED] 

1.  Tbe  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  232A  and  adding 
Channel  232C3  at  Norway. 

Federal  Communications  Commission, 

Michael  CRuger. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc  93-19053  Filed  8-9-93;  8:45  am) 

■UJNQ  COOC  STia-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanie  and  Atmoapharic 
Admlniatratlon 

50  CFR  Part  672 

[Docket  No.  921107-3068;  LD.  080593B] 

Groundfiah  of  tha  Gulf  of  Alaaka 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


ACTION:  Prohibition  of  retenti(m. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  persons  using  trawl  gear 
in  the  Central  Regulatory  Area, 
Statistical  Areas  62  and  63,  in  the  Gulf 
of  Alaska  (GOA)  and  is  requiring  that 
incidental  catches  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimiun  of 
injury.  This  action  is  necessary  because 
the  share  of  the  sablefish  total  allowable 
catch  (TAC)  assigned  to  trawi  gear  in 
that  area  has  l>een  reached. 
EFFECTIVE  DATE:  12  noon.  Aiaslca  local 
time  (A.l.t.),  August  5, 1993.  until  12 
midni^t.  A.l.t..  December  31, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  N.  Smolcer,  Resource 
Management  Specialist.  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPP1£MENTARY  MFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Finery  Management  Plan  for 
Groundfish  of  Uie  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementijig  the  FMP  at  SO  CFR  parts 
620  and  672. 


In  accordance  with  §  672.24(c)(2),  the 
share  of  the  sablefish  TAC  assigned  to 
trawl  gear  in  the  Central  Regulatory 
Area  is  1,922  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  S  672.24(c)(3)(ii).  that  the  share  of 
the  sablefish  TAC  assigned  to  trawl  gear 
in  the  Central  Regulatory  Area  has  been 
reached.  Therefore.  NMFS  is  requiring 
that  further  catches  of  sablefish  by  trawl 
gear  in  that  area  be  treated  as  prohibited 
species  in  accordance  with  §  672.20(e). 
effective  from  12  noon.  A.l.t.,  August  5, 
1993.  until  12  midnight.  A.l.t. 
December  31. 1993. 

Classification 

This  action  is  taken  under  50  CFR 
672.24.  and  is  in  compliance  with  E.O. 
12291. 

List  of  Sub|ectB  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  August  5. 1993. 
David  S.  CrestiB. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-19164  Filed  8-5-93;  2:33  pmj 
MLUNO  COM  )sie-a»4i 


Proposed  Rules 


VoL  58.  No.  152 
Tussday.  Auguft  10,  1993 


TNi  Mdtancltw  FB>eVU.  REQtCTEFI 

I  noMoM  to  tw  pubic  of  ffw  prapoMd 
I  of  niM  and  faguMlons.  Th» 

tOf  VtBM  flOiOM  IB  tOJ^W  MWMlSd 

pwMns  M)  opportunAy  to  pMfdpslo  Inttw 
luio  iiwMnQ  prior  to  Vw  idoplon  of  itw  Untl 


D9ARTIIEHT  Of  AGRICULTURE 
Animal  and  Ptant  Hatfth  IrwpMtton 


7CFRParta300and319| 

Importation  el  Frulta  ancT  Vpgatablaa 

AQBICy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTtOW;  Propoaed  nik. 


t:  We  are  proposing  to  allow  a 
number  of  prerioualy  jmifaibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  woxUd  be  sub|ect 
to  inspection,  disinfartion.  or  both,  at 
the  port  of  first  arrival  as  may  be 
reqi^red  by  a  U.S.  Department  of 
A^culture  inspector.  In  addition,  some 
of  the  fruits  ana  vegetables  would  be 
required  to  imdergo  prescribed 
treatments  for  fruit  fUes  or  other 
injtirious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
proposed  action  would  provide  the 
United  States  with  additional  kinds  and 
soiiroes  of  fruits  and  vegetables  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
in)urious  plant  pests  by  imported  fruits 
and  vegetables. 

OATEt:  Consideratian  will  be  given  only 
to  comments  received  on  or  before 
September  9, 1993. 


pwi  ritk  MtManunU  and 
I  nbtfi  to  in  thU 
by  wiitiag  to  tb*  panon 
(DON  OOHTACT." 


■lyolkvpMtriiki 
doauMot  OMy  to  ( 


AOOftESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Develc^ment. 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
177-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  throu^ 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  aheed  on  (202)  690- 
2817  to  ndlitate  entry  into  the 
comment  reeding  room. 

ran  FuimcR  MFOftnA'noN  contact:  Nfr. 
Prank  E.  Cooper,  Senior  Operations 
Officer,  Port  Operations,  PPQ,  APHIS. 
USDA.  room  635,  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-8295. 

SUPPlXMBfTAIIV  aiFOfWATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (rafened  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  finiits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  injurious  insects 
that  are  new  to  or  not  %ddely  distributed 
within  and  throughout  the  United 
States. 

We  are  proposing  to  amend  the 
regulations  to  allow  additional  fruits 
and  vegetables  to  be  imported  into  the 
United  States  frtim  certain  parts  of  the 
world  under  specified  conditions.  The 
importation  of  these  fruits  and 
vegetables  has  been  prohibited  because 
of  the  risk  that  the  fruits  and  vegetables 
could  introduce  injurious  insects  into 
the  United  States.  We  are  proposing  to 
allow  these  importaticms  at  the  requert 


of  various  impOTters  and  fmeign 
ministries  of  agriculture,  and  after 
conducting  pest  risk  analyses  >  that 
indicate  the  fruits  or  vegetables  can  be 
imported  tmder  certain  conditions 
writhoDt  significant  pest  risk. 

All  of  the  fruits  and  vegetables 
included  in  this  document  would  be 
subject  to  the  requirements  in  §  319.56- 
6  of  the  regulations.  Section  319.56-6 
provides,  among  other  things,  that  all 
imported  fruits  and  vegetables,  as  a 
conditian  of  entry,  shall  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  U.S.  Department  of  Agriculture 
(USDA)  inraector  to  detect  and 
eliminate  plant  pests.  Section  319.56-6 
also  piovides  that  any  shipment  of  fruits 
and  vegetables  may  be  refused  entry  if 
the  shipment  is  infested  with  fruit  flies 
or  other  dangerous  plant  pests  and  an 
inspector  determines  that  it  caimot  be 
cleaned  by  disinfsction  or  treatment. 

Some  of  the  fruits  and  vegetables 
proposed  for  importation  would  be 
required  to  imdergo  prescribed 
treatments  for  fruit  fues  or  other  insect 
pests  as  a  condition  of  entry,  or  to  meet 
other  special  conditions. 

The  proposed  conditions  of  entry, 
which  are  discussed  in  greater  detail 
below,  appear  adequate  to  prevent  the 
introduction  and  dissemination  of 
injiirioiu  plant  pests  by  the  importation 
of  fruits  and  vegetables  into  the  United 
SUtes. 

Snbject  to  Inspection  and  Treatment 
Upon  Arrival 

We  would  allow  the  following  fruits 
and  vegetables  to  be  imported  into  the 
United  States  firom  the  country  or 
locality  indicated  in  accordance  with 
$  319.56-6  and  all  other  applicable 
requirements  of  the  regulations: 


CounbynjOcaMy 


CMe 


Cdombia 
Ecuador .. 


Common  name 


Bay  leaf . 
TanaQon 


Orsgmo  . 

Tanagon 

TanaQon 


CharvN  ..... 
Bay  leaf.. 


Laurus  noMte  . — 

Odnunt  spp ...... 

OrtftfHMtt  spp  .~......... 

ArtSfnMa  dnaouncUbe 

IMusaspp -.. 

Laurus  notm 

VaccMumspp 


Riant  part(s) 


Leaf  and  stem. 
Above  ground  pafts. 
Above  Qfound  parts. 


Above  ground  parts. 
Above  ground  parts. 


Fruit 
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Countiy/Locamy 

Convnonnams 

Botantoalname 

nrntprnm 

Lwflbsnuartofs 

Chenopof^im  s^ 

Above  ground  parts. 
Root 

PMU 

Cannot - 

YwntMan 

P^PPe^  

Tomato ~ 

Chinesa  belWo*»f  — .. 

Turmeric ~ - 

Lamongiass ~ 

SNOM  leaf — 

DaucM  ctutAs « 

Potend  .„ 

Soidh  Korea 

Thfrilani 

Pacttfihtaa    ftibefosus    or    P. 
mromiB. 

Ctpskxint  spp „.._...._ 

Lyoopenicon  »acul»ntum  ^ 

PUO/codon  gtandUomm 

C^ifCUfFMI  uUfFMCvCStl  ••■■• 

ROOL 

FMt 
FML 
Root 
LairfMKlMsm. 

Laaf  and  stem. 
Leaf  and  Slam. 

Trinkted  artd  Tobayo ~.~ 

CBCfOpiB  pOttStB » ».... 

Pest  risk  analyses  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  shown  that  the 
fhiits  and  vegetables  listed  above  are  not 
attacked  by  fruit  flies  or  other  injurious 
plant  pests,  either  because  they  are  not 
hosts  to  the  pests  or  because  the  pests 
are  not  present  in  the  country  of  origin. 
In  addition,  we  have  determined  that 
any  other  injurious  plant  pests  that 
might  be  carried  by  any  of  the  Usted 
fruits  or  vegetables  would  be  readily 
detectable  by  a  USOA  inspector. 
Therefore,  the  provisions  in  §  319.56-6 
concerning  inspection,  disinfiection.  or 
both,  upon  arrival  appear  adequate  to 
prevent  the  introduction  of  injurious 
plant  pests  by  the  importation  of  these 
fruits  and  v^etables. 

Subject  to  Inqtactkm  and  Treatraeat 
Upon  Arrival;  Additional  GonditioBS 

We  would  allow  the  following  fruits 
and  vagetablet  to  be  imported  into  tfie 
United  States  from  the  coimtry 
indicated  subject  to  the  prescribed 
conditions  and  in  accordance  with 
§  319.56-6  and  allothOT  applicaUe 
requirements  of  the  regulations: 

Lucuma  From  Chile 

We  are  proposizig  to  allow  lucuma 
(fruit)  (Manilkata  sapota  l^Lucuma 
nuunmosaj)  bom  Chile  to  be  imported 
into  the  United  States  if  the  fruit  is 
grown  in  one  of  the  designated 
Mediterrmean  friiit  fly  (Madfly)  frae 
provinces  of  Qule  described  in 
§  319.56-2(j)  of  the  regulations.  Because 
there  is  cunaatiy  no  approved  treatmoit 
for  Medfly  that  can  be  used  on  lucuma. 
we  would  continue  to  prohibit  the 
importation  into  the  United  States  of 
lucuma  grown  in  any  area  of  Chile 
outside  the  Kfedfly-free  areas. 

Mountain  Papaya  From  Cfii/e 

We  are  proposing  to  allow  mountain 
papaya  (£mitj  [CaiKO  pubescens  (sC 
candamarcensis])  bom  Chile  to  be 
imported  into  the  United  States  without 
treatment  for  Medfly  if  the  fridt  is  grown 
in  oae  of  the  designated  Medfly-free 
provinces  of  Chile.  There  are  approved 
treatments  for  Medfly  that  can  be  used 
on  mountain  papaya,  so  vn  would  also 


allow  mountain  papaya  grown  in  Chile 
outside  the  Medfly-free  areas  to  be 
imported  into  the  United  States, 
provided  the  fruit  is  treated  for  Medfly 
as  described  below  under  Treatment 
Required." 

Because  mountain  papaya  frtun  Chile 
would  be  subject  to  different 
restrictions,  depending  on  whether  or 
not  the  fruit  was  grown  in  a  Medfly-free 
area,  the  fruit  would  be  listed  twice  in 
the  regulations.  Mountain  papaya  from 
the  Medfly-free  areas  woidd  be  listed  in 
S  319.56-2t.  "Administrative 
instructions:  conditions  governing  the 
entry  of  certain  fruits  and  vegetables," 
and  mountain  papaya  from  the  areas  not 
designated  as  Medfly-free  would  be 
listed  in  §  319.56-2x.  "Administrative 
instructions:  conditions  governing  the 
entry  of  certain  fruits  and  vegetables  for 
which  treatment  is  required."  In  eadi 
section,  the  listing  for  mountain  papaya 
from  Chile  would  refer  the  readw  to 
§  319.56-2(j),  the  section  in  which  ttie 
Medfly-free  areas  of  Chile  are  described. 
As  part  of  this  proposed  change,  we 
would  move  die  provision  that  allowrs 
the  importation  of  sandpears  {Pynjis 
pyrifi^kt)  from  Chile  from  $  319.56-20) 
to  §§  319.56-2t  and  319.56-2x,  where 
sandpears  would  be  listed  in  the  same 
manner  as  mountain  papaya.  The  lists  of 
commodities  in  §§  319.S6-2t  and 
319.S6-2X,  where  sandpears  would  be 
more  appropriately  listed,  were  not  part 
of  the  regulations  when  sandpears  from 
Chile  were  approved  for  importation 
into  the  United  States. 

Mumcot  From  Chile 

We  are  proposing  to  allow  piumoot 
(fruit)  (Prunus  domesUca  X  P. 
anneniacdi  to  be  imported  into  the 
United  States  from  Chile.  Plumcot  is  a 
potential  host  of  Medfly,  however,  so 
we  would  require  that  the  fruit  be  ffown 
in  one  of  the  designated  Medfly-free 
provinces  of  Qiile  described  in 
§319.56-2(1). 

We  currently  allow  the  impiwtation  of 
apricots,  grapes,  nectarines,  peadies. 
and  plums  from  Chile  under  the 
provisions  of  §  319.56-2m.  As  a  cross 
batwewi  a  plum  and  an  apricot,  piumoot 


falls  into  the  same  pest  risk  category, 
and  may  be  treated  for  pests  usii^  the 
same  procedures,  as  the  stonefruits 
listed  in  §  319.56-2m.  Like  the  other 
stonefruits,  plumcot  presents  a  risk  of 
introducing  several  pests,  including 
Proeulia  ^p.,  Leptc^^ossus  chilemis. 
Naupactus  xanthoffophus.  Ustrodens 
subciatus.  and  Conodents  rufangulus. 
These  pests  do  not  normally  fised  on 
plumcot  or  the  other  stonefruits,  but 
may  be  present  as  hitchhiking  pests.  A 
reco^iized  treatment  for  these  pasts — 
fumigation  with  methyl  bromide— is 
prescribed  in  §  319.56-2m  for  uMicots. 
grapes,  nectarines,  peaches,  and  plums. 

An  alternative  to  the  methyl  bromide 
fumigation  prescribed  in  $  319.56-2m, 
which  is  set  forth  in  §  319.S6-2S.  allows 
apricots,  nectarines,  peaches,  and  pluass 
to  be  imported  from  Chile  without 
fumigation,  provided  that  multiple 
safeguards,  including  inspection  in 
Chile,  are  met.  As  mentioned  above, 
plumcot  falls  into  the  same  pest  risk 
category  as  apricots,  nectarines, 
peaches,  and  plums,  so  this  alternative 
to  fumigation  could  be  used  as  safely 
and  as  effectively  with  plumcot  as  it  is 
with  the  other  stonefruits. 

Thwefore.  we  are  proposing  to  allow 
piumoot  to  be  imported  into  the  United 
States  fatMn  Chile  sidiject  to  the 
provisions  erf  either  %  319.56-2m  or 
§  310.56-2S.  By  giving  shippersa  choice 
between  fumi^stion  and  preclearance. 
which  are  both  effective  programs  for 
Chilean  stonefrnit.  we  would  maximize 
the  flexibility  available  to  shippers  and 
importers  without  increasing  the  risk  of 
introducing  plant  pests  into  the  United 
States. 

Watennelon  from  Ecuador 

We  are  proposing  to  allow  the 
impOTtatitn  of  watermelcm  (fruit) 
[Citmllus  laaatusi  from  Ecuador  under 
the  saaie  conditions  currentiy  imposed 
on  the  importaticHi  of  cantaloupe  from 
Ecuador  (7  CFR  319.56-2y). 
Watermelon,  like  cantaloupe,  is  a 
recorded  host  of  the  South  American 
c(K:urbit  fly.  and  we  believe  that  the 
multiple  safeguards  applied  to  the 
importation  of  cuitaloi^  from  Ecuador 
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would  also  be  adequate  to  prevent  the 
introduction  of  the  pest  withj 
watermelon.  ' 

Although  the  South  American 
cucurbit  fly  is  known  to  exist  in  a  few  ' 
places  in  South  America,  no 
commercially  produced  wat^melon  has 
ever  been  recorded  as  a  host  of  the  pest, 
nor  has  APHIS  detected  the  pest  in 
watermelon  from  any  source.  This 
interception  history  indicates  that 
commercially  produced  watermelon  is 
imlikely  to  present  a  risk  of  introducing 
the  South  American  cucurbit  fly. 
Because  this  information  is  based  on 
limited  data,  however,  we  believe 
additional  precautions  are  warranted  to 
enstire  that  commercially  produced 
watermelon  bom  Ecuador  is  free  of  the 
South  American  cucurbit  fly. 

In  Ecuador,  there  have  been 
tmconfinned  reports  of  the  South 
American  cucurbit  fly  in  only  a  limited 
area.  To  ensure  that  commercially 
produced  melons  for  export  are  free  of 
the  South  American  cucurbit  fly,  the 
Ecuadoran  government,  under  the 
direction  of  APHIS,  has  conducted 
trapping  for  the  pest  since  1991 
throughout  the  area  where  the 
watermelon  is  being  grown.  No  South 
American  cucurbit  flies  have  been 
detected  in  that  area.  It  would  appear 
that  commercially  produced 
watermelon  from  this  trapped  area 
would  present  very  little  risk  of 
introducing  the  South  American 
cucurbit  fly. 

The  trapping  program  will  not  keep 
the  South  American  cucurbit  fly  from 
entering  the  commercial  growing  area;  it 
will  only  let  us  know  if  this  happens. 
Although  measures  could  be  taken 
immediately  to  stop  watermelon  from 
being  exported  from  this  area  to  the 
United  States  if  the  South  American 
cucurbit  fly  is  detected,  we  would  have 
to  consider  the  possibility  that 
watermelon  carrying  the  pest  might 
already  have  been  shipped  to  the  United 
States.  As  a  final  precaution,  therefore, 
we  believe  it  would  be  prudent  to 
prohibit  the  movement  of  the 
watermelon  into  areas  of  the  United 
States  where  the  South  American 
cucurbit  fly  could  become  estabUshed. 
These  areas  are:  Alabama,  American 
Samoa,  Arizona,  California,  Florida, 
Georgia,  Guam.  Hawaii,  Louisiana, 
Mississippi,  New  Mexico,  Puerto  Rico, 
South  Carolina,  Texas,  and  the  U.S. 
Virgin  Islands.  We  would  require  the 
boxes  in  which  the  watermelon  is 
packed  to  be  stamped  "not  for 
distribution"  in  those  areas. 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
injurious  plant  pests  that  might  be 
carried  by  commercially  produced 


watermelon  would  be  readily  detectable 
by  a  USDA  inspector. 

Peppers  Fmm  Israel 

The  IsraeU  Ministry  of  Agriculture  has 
requested  that  we  allow  the  importation 
of  peppers  (fruit)  [Capsicum  spp.)  into 
certain  areas  of  the  United  States. 
Peppers  are  a  recorded  host  of  Medfly, 
which  is  knoivn  to  occiu-  in  Israel. 
APHIS  persoimel,  working  in 
cooperation  with  members  of  Israel's 
Department  of  Plant  Protection  and 
Inspection  (DPPI),  have  determined  that 
peppers  grown  under  certain  conditions 
in  specified  areas  of  Israel  can  be 
imported  for  limited  distribution  in  the 
United  States  under  certain  conditions 
without  presenting  a  significant  risk  of 
introducing  Medfly.  We  believe  the 
multiple  safeguards  discussed  below 
woula  be  adequate  to  guard  against  the 
introduction  of  Medfly  with  the 
peppers. 

The  peppers  would  have  to  be  grown 
in  the  Paran  region  of  the  Arava  Valley 
by  growers  registered  with  the  DPPL 
Ilie  Paran  region  is  on  the  eastern  edge 
of  the  Negev  Desert,  about  92  kilometers 
north  of  the  city  of  Eilat.  Only  one 
highway,  Arava  Highway  90,  traverses 
the  region.  The  area  is  quite  arid  and 
contains  essentially  no  yn\A  host 
material  for  Medfly.  The  pest  has  been 
found  sporadically  in  the  Arava  Valley, 
but  only  rarely  in  the  Paran  region. 
Medfly  trapping  data  from  January 
through  December  1992  shows  that  no 
MedfUes  were  captiured  in  the 
residential  area  of  Paran  during  that 
period,  and  Medfly  has  never  been 
found  infiasting  peppers  grown  in 
screenhouses  in  the  agricultural  area  of 
Paran. 

Screenhouses  are  rigid-framed 
enclosures  covered  with  sheets  of  clear 
plastic  that  have  frmt-fly- proof  screens 
along  the  sides  for  ventilation.  The 
screenhouses  may  vary  in  size,  but  most 
cover  a  growing  area  of  several  thousand 
square  feet. 

The  peppers  would  have  to  be  grown 
in  screenhouses  approved  by  both  the 
DPPI  and  APHIS.  We  would  require  the 
screenhouses  to  be  periodically 
inspected  by  APHIS  or  DPPI  personnel 
for  tears  in  the  plastic  or  screen. 

We  would  require  that  trapping  for 
the  Medfly  be  conducted  throughout  the 
year  in  the  agricultural  region  along 
Arava  Highway  90  and  in  the  residential 
area  of  Paran.  If  a  single  Medfly  were  to 
be  captured  in  a  screenhouse  in  the 
agricultural  area,  all  exports  from  that 
screenhouse  would  be  canceled  until 
measures  acceptable  to  APHIS  are  taken 
to  prevent  further  occurrences.  Those 
measures  would  include  delimiting  the 


source  of  infestation,  increasing  trap 
density,  and  applying  pesticides. 

Because  some  residents  of  the  Paran 
region  maintain  gardens  around  their 
homes,  which  are  located  in  a 
residential  area  removed  from  the 
agricultural  area  mentioned  above,  there 
is  the  possibility  that  potential  Medfly 
host  material  could  be  present  in  the 
residential  area.  To  help  prevent  those 
backyard  gardens  from  Decoming  the 
site  of  a  Medfly  infestation,  we  would 
require  that  DPPI  apply  Malathion  bait 
sprays  in  the  residential  areas  of  Paran 
at  6-  to  10-day  intervals  beginning  not 
less  than  30  days  before  the  harvest  of 
the  backyard  host  material.  We  would 
require  the  Malathion  applications  to 
continue  until  all  backyard  host 
material  has  been  harvested. 

In  order  to  help  prevent  potential  host 
material  from  being  introduced  into  the 
area  from  passing  vehicles,  we  would 
require  that  signs  in  English  and 
Hebrew  be  posted  along  Arava  Highway 
90  to  warn  drivers  and  passengers  that 
it  is  prohibited  to  throw  out  or  discard 
any  fruits  or  vegetables  from  their 
vehicles. 

To  help  prevent  Medfly  from  infesting 
the  peppers  after  they  have  been 
harvested,  we  would  require  that  the 
peppers  be  sorted  and  packaged  in  their 
insect-proof  screenhouses  and 
transported  from  Paran  tq  Tel  Aviv  in 
fruit-fly-proof  containers.  The  peppers 
would  have  to  be  exported  directly  from 
Tel  Aviv,  by  air,  to  the  United  States. 

As  a  final  precaution,  we  beUeve  it 
would  be  prudent  to  limit  the 
distribution  of  the  papers  to  areas  of 
the  United  States  where  the  Medfly 
could  not  become  established  in  the 
unlikely  event  all  the  other  safeguards 
failed  and  the  pest  was  introduced  into 
the  United  States.  These  aroas  are: 
Connecticut,  the  District  of  Columbia, 
Delaware,  Iowa,  Illinois.  Indiana, 
Massachusetts,  Maryland,  Maine. 
Michigan,  Minnesota,  New  Hampshire, 
New  Jersey,  New  York,  Ohio, 
Pennsylvania,  Rhode  Island,  Vermont, 
Wisconsin,  and  West  Virginia.  We 
would  require  the  boxes  in  which  the 
peppers  are  packaged  to  be  stamped 
"not  for  distribution"  outside  those 
States. 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
injurious  plant  pests  that  might  be 
carried  on  the  peppers  would  be  readily 
detectable  by  a  USDA  inspector. 

Treatment  Required 

The  fruits  and  vegetables  listed  below 
are  attacked  by  the  Medfly  or  other 
injurious  insects,  as  specified  below,  in 
their  country  of  origin.  Visual 
inspection  cannot  be  relied  upon  to 
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detect  the  insects,  but  the  fruits  uid 
vegetables  can  be  treated  to  destroy  the 
insects.  Therefore,  %ire  propose  to  allow 
these  fruits  and  regetables  to  be 
imported  into  the  United  States,  or 


specified  parts  of  the  United  States,  only 
if  they  have  been  treated  in  accordance 
with  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  ManuaL 
which  has  been  inoHpcxated  by 


reference  into  fee  Code  of  Federal 
Regulations  at  7  CFR  part  300.  We 
would  revise  the  PPQ  Treatment 
Manual  to  show  that  treatments  are 
required  as  fc^ows  fior  the  fruits  and 
vegetables  listed  below: 


Country 


Ooiwnon  caine 


BolBnmi  fMvns 


IVnlpin^l) 


BoMa ». Blusbeny .,r„ .>.»......—.,... .»..-~.>..    MsocMuMspp.  ..___ _>. 

FumigaAon  ss  folows  for  Medfly: 

wnn  msnyi  vntnau  m  twr—cntrnom  or  wpsuMi. 

32gflm*fZlbnO00  »)  tor  3Vh  hours  «21*C  <70OF)  or  abow*.  wNh  ffiMmum  gas  cmKemiaioiw  of: 

26g  (26  oz)  at  V^  hour  after  fumigaMon  begins 

22g  (22  oz)  at  2  or  Z^M  hours  after  fumigation  begins 

21g  (21  oz)  at  Vh  hours  after  fumigation  begins 

32  9t)«  (2  tt^iX)0»)  for  4  hours  iA18-^0.S°C(65-69°F),  with  minimum  gas  oonceniralions  of:    . 

26g  (26  ra)  at  Mi  hour  after  fumigaSon  begins 

22g  (22  cz)  at  2  or  2%  t«ours  aftor  fumigaHon  begins 

19g  (19  oii)  St  4  hours  after  fcimigBtion  begins 

(Fniit  must  be  at  fw  MicsfM  tsmperahira  at  start  of  lumigMon^ 

Chie Lime OMrus  awanlNbiia  and  C.  tetffoto 

Fumigation  as  folows  for  Btm/tptlpu*  chtenaiK 

With  methyl  bnmida  at  MAP— chamber  or  taipaulin: 

24  ghP  (1^  t/IOOO  <P)  for  2  hours  at  263-31  ■S'C  (80-8yF),  with  minimum  gas  ounca<»atlons  of: 

19g  (19  oz)  at  Vfc  hour  after  fumigation  begins 

14g  (14  oz)  at  2  hours  lAsr  fumigation  begins 

320^  (201/1000  fP  for  2  hours  at  21-26°C  (70-79°F),  wim  minimum  gas  concer«a8ons  of: 

26g  (26  oz)  at  Vk  hour  after  fomigation  begins 

19g  (19  oz)  at  2  hours  after  furr^afion  begins 

40  g/hfi  (2^/b  bnoOO  ft3)  for  2^KMJfs  at  153-20.5<>C  (60-69*F).  wi9)  minimum  gas  concentrations  of: 

32g  (32  oz)  at  ^  hour  after  fumigafion  begins 

24g  (24  oz)  at  2  twurs  after  fumigafion  tiegins 

40  g^  (3  M/IOOO  ft3)  for  2  hours  at  10-15^  (50-59°F),  wim  minimum  gas  concentrations  of: 

38g  (38  oz)  at  V&  hour  atlar  tlimigaiion  liegbw 

29g  (29  oz)  at  2  hours  after  fumigaton  begins 

(Fnjit  must  tw  at  the  indicated  tamperatuw  at  start  of  fumigaion.) 

Chile Mountain  papaya  ^ CartoapBbesosns  ("C.  candamarPsneiB) 

All  fruit  grown  outside  IkiledffHrBe  wsas  described  in  §31956-20  mual  be  bwM  for  fitadlly  with  wghfowperatu 

treatment 
High-temperature  forced  air  treatment  as  follows: 
The  treatment  consists  ot  four  Incremental  temperature  increases,  with  each  increase  in  air  fomperaturs  baaed  on 

turs  in  tte  seed  cavtty  is  rsacfwd  as  irtdicatBd  below: 


FfuR. 


FiuR. 


FTuR. 
air  or  vapor  heat 


w4Mn  9ie  inismal 


Air  temporaturs 


Seed  cai^  tomperakra 


1.  43*1»C  (109.44-13*F) 

2.  45«-1'C  (113.04-1.8^ 

3.  46.5+1"<;  (115.7+1  J*F).  _.. 

4.  49+0.5*C  (120.2+0.9-F) .«., 


41*15^  (105A♦^7•F). 
44+1"C(111.2*1.8T^. 
46*0.76^  (114.8*1  J5^ 
475^(117^. 


Fruits  are  exposed  In  an  approved  chamber  to  each  air  temperahM  in  stops  1  to  3  for  2  hours  or  unti  the  todlcslsd  seed  easily  tompanlurs  Is 
reached.  Ibe  beabnent  is  ooiT^iieto  when  the  seed  cavity  tomperators  reaches  47.2*C  (1 1  r F).  The  iraatod  fniNs  may  be  fiy^wcoolad  imme- 
diately wNh  t^»  wator  (20«6°C  or  68««T)  whan  47.2^  is  reached. 

Vapor  heat  treatment  as  follows: 

tempofatureof  w«cies  raised  by  saiuratod  water  vapor  at  44.4^  (112*F}  unit  awiroaimato  center  reaches  that  temperature,  within  a  period  of 
time  designated  by  ttw  inspector,  held  tor  8^4  hours,  itwn  immeiialsly  cooled. 

(Probaalmant  ccndWonlng  to  opMonai  Such  conditioning  is  toe  rseponsibiity  of  the  shipper  artd  Is  conducted  In  accordance  with  procedures  tost 
tfte  shipper  baisves  necessary.) 


Quatemala Tuna ~    Ojaunia  spp. 

Fumigation  for  Madfty  as  set  forth  itoove  lor  blueberrtes  from  flolvia. 


FnA 


The  treatments  described  above  hav« 
been  dslannkied  to  be  eSsctive  against 
the  specified  insects,  lliis 
detemdnatioa  is  baaed  xm  researofa 
evaluated  and  approved  by  tiie 
Department.  A  bibliography  and 
additional  information  on  this  reseaicli 


may  be  obtained  from  the  Hoboken 
Methods  Development  Center,  PPQ, 
APHIS,  U^A,  209  River  Street, 
Hoboken,  NJ,  07030. 

*  Fruits  and  vagstables  required  to  be 
treated  Cor  fruit  flies  would  be  lastricted 
to  North  Atlantic  ports  of  arrival  if 


treatment  has  not  been  cc»npleted  before 
the  fruits  and  vegetables  arrive  in  die 
United  States.  Climatic  conditions  at 
North  Atlantic  ports  are  unsuitable  for 
the  fruit  flies  listed  above.  Therefore,  in 
the  unlikely  event  that  any  fruit  flies 
escape  before  treatment,  tttey  will  not 
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become  established  pests  in  the  United 
States.  North  Atlantic  ports  are:  Atlantic 
Ocean  ports  north  of  and  including 
Baltimore;  ports  on  the  Great  Lakes  and 
St.  Lawrence  Seaway;  Canadian  border 
ports  on  the  North  D^ota  border  and 
east  of  North  Dakota;  and,  for  air 
shipments,  Washington,  DC  (including 
Baltimore-Washington  International  and 
Dulles  International  airports). 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
injurious  plant  pests  that  might  be 
carried  by  the  fmits  and  vegetables 
listed  above  would  be  readily  detectable 
by  a  USDA  inspector.  As  noted,  the 
fruits  and  vegetables  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  in  accordance  with 
§319.56-6. 

Uae  of  Methyl  Bromide 

Methyl  bromide  is  current  y  in 
widespread  use  as  a  fumigant.  It  is 
prescribed  as  a  treatment  for  three  of  the 
commodities  included  in  this  proposal 
(blueberries  from  Bolivia,  lime  from 
Chile,  and  tuna  bom  Guatemala)  and  is 
offered  as  one  possible  treatment  for  a 
fourth  commodity  (plumcot  frt>m  Chile). 
The  environmental  efiiacts  of  using 
methyl  bromide,  however,  are  being 
scrutinized  by  international.  Federal, 
and  State  agencies.  The  U.S. 
Environmental  Protection  Agency 
(EPA),  based  on  its  evaluation  of  data 
concerning  the  ozone  depletion 
potential  of  methyl  bromide,  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  on  March  18, 1993  (38 
PR  15014-15049).  Should  that  EPA 
proposal  be  finalized,  methyl  bromide 
production  would  be  frozen  at  1991 
levels  and  the  domestic  use  of  methyl 
bromide  would  be  phased  out  by  the 
year  2000.  APHIS  is  studying  the 
effectiveness  and  environmental 
acceptability  of  alternative  treatments  to 
prepare  for  the  potential  unavailability 
of  methyl  bromide  fumigation.  Our 
current  proposal  assumes  the  continued 
availability  of  methyl  bromide  for  use  as 
a  fumigant  for  at  least  the  next  few 
years.  ^ 

Miscellaneons 

In  addition  to  allowing  the 
importation  of  the  fruits  and  vegetables 
discussed  above,  we  are  also  proposing 
to  modify  the  format  of  one  section  of 
the  regulations.  The  introductory  text  of 
%  319.56-2x(a)  currently  states  that  the 
fruits  and  vegetables  listed  in  that 
paragraph  may  be  imported  into  the 
United  States  only  if  treated  as  specified 
in  the  paragraph  in  accordance  with  the 
PPQ  lieetment  Manual,  which  is 
incorporated  by  reference  at  7  CFR 
300.1.  The  paragraph  goes  on  to  list  the 


fruits  and  vegetables  and  the  required 
treatment  for  each.  Because  the  PPQ 
Treatment  Manual  sets  out  all  approved 
treatments  for  imported  fruits  and 
vegetables,  listing  the  treatments  in  the 
regulations  is  redundant  and 
uimecessary.  Therefore,  we  propose  to 
amend  $  319.56-2x(a)  by  removing  the 
specific  treatments  from  the  list  of  fruits 
and  vegetables.  We  would  also  revise 
the  introductory  text  of  the  paragraph  to 
reflect  the  modified  format. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
efiiect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  under  specified 
conditions.  The  importati<Hi  of  these 
fruits  and  vegetables  has  been 
prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States.  This  proposed 
rule  would  revise  the  status  of  certain 
commodities  from  certain  countries, 
allowing  their  importation  into  the 
United  States  for  the  first  time. 

Our  proposed  changes  are  based  on 
biological  risk  assessments  that  were 
conducted  by  APHIS  at  the  request  of 
various  importers  and  foreign  ministries 
of  agriculture.  The  risk  assessments 
indicate  that  the  fruits  or  vegetables 
listed  in  this  proposed  rule  could,  under 
certain  conditions,  be  imported  into  the 
United  States  without  significant  pest 
risk.  All  of  the  fruits  and  vegetables,  as 
a  condition  of  entry,  would  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  USDA  inspector.  In 
addition,  some  of  the  fruits  and 
vegetables  in  this  proposal  would  be 
required  to  undergo  mandatory 
treatment  for  friut  flies  or  other 
injurious  insects  as  a  condition  of  entry. 


or  to  meet  other  special  conditions. 
Thus,  our  proposed  action  would 
provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing, to 
provide  protection  against  the 
introduction  of  injurious  plant  pests  by 
imported  fruits  and  vegetables. 

Of  the  fruits  and  vegetables  proposed 
for  importation  into  the  United  States, 
domestic  production  information  is 
available  only  for  basil,  blueberries, 
carrots,  limes,  peppers,  tomatoes,  and 
watermelon. 

Basil 

Domestic  commercial  production  of 
basil  is  centered  largely  in  California, 
Florida,  and  Hawaii.  Only  Hawaii, 
however,  reports  its  herb  production.  A 
total  of  390,000  pounds  of  basil,  with  an 
estimated  value  of  $715,600,  was 
produced  in  Hawaii  in  1991  (Hawaii 
Agriculture  Statistics  Service,  Hawaii 
Department  of  Agricultiu^,  "Hawaii 
Herbs,"  November  19, 1992).  The 
number  of  farms  producing  basil  is  not 
known,  nor  is  it  known  how  many  of 
the  producers  would  be  considered 
small  entities  (annual  gross  receipts  of 
$0.5  million  or  less,  according  to  Small 
Business  Administration  [SBA]  criteria). 

This  proposed  rule  would  allow  basil 
bom  Chile  to  be  imported  into  the 
United  States  under  certain  conditions. 
Although  Chile  has  not  indicated  the 
amoimt  of  basil  it  expects  to  export  to 
the  United  States,  we  do  not  anticipate 
the  importation  of  basil  from  Chile  to 
have  a  significant  economic  impact  on 
U.S.  producers  of  the  herb. 

Blueberries 

In  the  United  States  in  1987, 109.4 
million  pounds  of  cultivated  blueberries 
were  harvested  on  nearly  4,000  farms  in 
36  States.  An  additional  32.6  million 
pounds  of  wild  blueberries  were 
harvested  on  about  500  farms  in  6  of 
those  States  (U.S.  Department  of 
Commerce,  "1987  Census  of 
Agriculture,"  Table  29).  The  total  value 
of  the  1987  blueberry  harvest  and  the 
number  of  producers  that  would  meet 
the  SBA's  criteria  for  a  small  business 
(annual  gross  receipts  of  less  than  $0.5 
million)  are  not  known. 

This  proposed  rule  would  allow 
blueberries  frttm  Bolivia  and  Mexico  to 
be  imported  into  the  United  States 
under  certain  conditions.  APHIS  experts 
do  not  anticipate  that  high  volumes  of 
blueberries  will  be  imported  from 
Bolivia  and  Mexico,  so  the  economic 
impact  of  those  importations  on 
domestic  blueberry  producers  is 
expected  to  be  small. 
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Carrots 

In  1987.  a  total  of  1.580  U.S.  forms 
harvested  carrots,  with  960  of  those 
farms  being  located  in  10  States  (USDA, 
"Agricultural  Statistics.  1991."  table 
207).  In  1990.  domestic  producers  of 
carrots  harvested  approximately  2.0 
billion  pounds  of  carrots  for  sale  as 
fresh,  which  makes  up  about  90  percent 
of  the  market  for  carrots.  (The  remaining 
10  percent  of  carrots  were  sold  for 
processing.)  The  total  value  of  the  fresh 
carrot  production  was  estimated  at 
$237.6  million  (USDA.  "Agricultural 
Statistics.  1991."  Table  208).  The 
number  of  domestic  carrot  producers 
that  would  meet  SBA  criteria  for  small 
entities — annual  gross  receipts  of  less 
than  $0.5  million — is  not  known,  but 
given  the  number  of  producers  and  the 
value  of  production,  it  is  likely  that 
most  carrot  producers  could  be 
classified  as  small  entities. 

This  proposed  rule  would  allow 
carrots  from  Peru  to  be  imported  into 
the  United  States  under  certain 
conditions.  According  to  the  United 
Nations'  Food  and  Agriculture 
Organization  (FAO).  Peru  produced 
approximately  121.3  million  pounds  of 
carrots  in  1990.  which  is  about  5.9 
percent  of  U.S.  production  (FAO.  "FAO 
Production  Year  1991."  Volume  45). 
Hie  United  States  imported 
approximately  122.8  million  pounds  of 
carrots  in  1990.  with  about  25  percent 
(32.1  million  pounds)  coming  from 
Mexico.  Even  if  the  volume  of  carrots 
imported  into  the  United  States  from 
Peru  approached  the  level  of  imports 
from  Mexico,  which  is  unlikely,  the 
volume  of  carrots  from  Peru  would 
equal  only  1.57  percent  of  domestic 
production  and  about  1.48  percent  of 
the  total  carrot  supply  (domestic  and 
imported)  in  the  United  States. 
Assuming  a  1.48  percent  increase  in  the 
total  carrot  supply  would  lead  to  a  1.48 
percent  decrease  in  domestic  carrot 
prices  (i.e..  unitary  price  elasticity). 
there  would  be  a  price  decrease  of  about 
$0.18  per  hundredweight,  or  $0.0018 
per  poimd.  from  an  original  price  of 
$12.00  per  hundred  weight  (USDA. 
"Agricultural  Statistics,  1991."  Table 
208).  As  a  result,  again  assiuning  imitary 
price  elasticity,  there  would  be  a 
decrease  in  domestic  carrot  production 
of  about  30.3  million  pounds,  which 
would  result  in  a  revenue  decrease  of 
$7.2  million  (less  than  2.95  percent  of 
total  revenue)  for  domestic  producers. 
Therefore,  it  is  expected  that  allowing 
carrots  to  be  imported  into  the  United 
States  from  Peru  would  have  a 
negligible  economic  impact  on  U.S. 
carrot  producers. 


Limes 

From  April  1990  to  March  1991. 127.6 
million  pounds  of  limes,  with  an 
estimated  value  of  $27.9  million,  were 
harvested  in  the  United  States  (USDA. 
"Agricultural  Statistics,  1991."  Table 
277).  Ninety  percent  of  domestically 
produced  limes  are  grown  in  Florida, 
with  the  remainder  being  grown  in 
Arizona,  California,  and  Hawaii.  It  is 
likely  that  most  U.S.  lime  producers 
would  be  considered  small  entities 
using  SBA  size  criteria  of  annual  gross 
receipts  of  less  than  $0.5  million. 

This  proposed  rule  would  allow  limes 
from  Chile  to  be  imported  into  the 
United  States  under  certain  conditions. 
APHIS  experts  expect  that  Chile  would 
export  no  more  than  4.4  million  pounds 
of  limes  to  the  United  States,  which 
would  amount  to  about  4.5  percent  of 
total  U.S.  lime  imports,  about  3.4 
percent  of  domestic  production,  and 
about  2.0  percent  of  the  total  lime 
supply.  Assiuning  unitary  price 
elasticity,  the  2.0  (>ercent  increase  in  the 
total  lime  supply  would  lead  to  a  2.0 
percent  decrease  in  the  domestic  price 
of  limes,  or  about  $0.38  per  box  on  an 
original  price  of  $19.21  per  box  (USDA, 
"Agricultural  Statistics.  1991."  Table 
277).  The  corresponding  decrease  in 
U.S.  lime  production  would  be  125 
million  pounds,  which  would  result  in 
a  maximiun  revenue  decrease  of  $1.1 
million  (less  than  4  percent)  for 
domestic  producers.  Therefore,  we 
anticipate  that  allowing  the  importation 
of  limes  from  Chile  would  not  have  a 
significant  economic  impact  on  U.S. 
lime  producers. 

Peppers 

In  1992. 1.3  billion  pounds  of  bell 
peppers,  with  an  estimated  value  of 
$368  million,  were  produced 
domestically  for  the  fresh  market 
(USDA.  National  Agricultmal  Statistics 
Service.  Agricultural  Statistics  Board. 
"1992  Vegetable  Summary").  In  1987.  a 
total  of  9.403  farms  reported  harvesting 
peppers  on  a  total  of  100.521  acres.  It  is 
likely  that  most  U.S.  pepper  producers 
would  be  considered  small  entities 
using  SBA  size  criteria  of  annual  gross 
receipts  of  less  than  $0.5  million. 

lliis  proposed  rule  would  allow 
peppers  bom  Israel  and  Poland  to  be 
imported  into  the  United  States  under 
certain  conditions.  In  1991,  Israel 
reported  producing  approximately  116.8 
million  poimds  of  green  chilies  and 
peppers  (FAO.  "FAO  Production 
Yearbook.  1991").  which  is  roughly  8.7 
percMit  of  U.S.  production.  We 
anticipate  that  Israel  would  export  no 
more  than  400,000  pounds  of  peppers, 
which  equals  approximately  0.14 


percent  of  current  U.S.  pepper  imports, 
about  0.03  percent  of  current  U.S. 
production,  and  about  0.02  percent  of 
the  total  pepper  supply  in  the  United 
States  (USDA,  Economic  Research 
Service  (ERS).  "Foreign  Agricultural 
Trade  of  the  United  States  [FATUSl. 
Calendar  Year  1991  Supplement"). 
Assuming  that  a  0.02  percent  increase  in 
the  pepper  supply  would  lead  to 
corresponding  0.02  percent  decreases  in 
domestic  price  and  production,  there 
would  be  a  $0.0068  per  hundredweight 
price  decrease  (from  an  original  price  of 
$27.41  per  hundredweight)  and  a 
production  drop  of  about  330.000 
pounds,  which  equals  a  revenue 
decrease  of  $180,000  or  0.05  percent. 
Therefore,  we  anticipate  that  allowing 
the  importation  of  peppers  from  Israel 
would  not  have  a  significant  economic 
impact  on  U.S.  pepper  producers. 

Data  regarding  Polish  pepper 
production  and  exports  is  not  available 
We  anticipate,  however,  that  Poland 
would  not  export  significantly  more 
peppers  than  are  expected  from  Israel, 
so  it  is  likely  that  allowing  peppers  to 
be  imported  into  the  United  Spates  from 
Poland  would  have  only  a  negligible 
economic  impact  on  U.S.  pepper 
producers. 

Tomatoes 

In  1987.  a  total  of  14,542  U.S.  farms 
harvested  tomatoes  (U.S.  Department  of 
Commerce.  "1987  Census  of 
Agriculture").  The  number  of  domestic 
tomato  producers  that  would  meet  SBA 
criteria  for  small  entities — annual  gross 
receipts  of  less  than  $0.5  million — is  not 
known,  but  it  is  likely  that  most  tomato 
producers  could  be  classified  as  small 
entities.  In  1990.  domestic  producers  of 
tomatoes  harvested  approximately  3.6 
billion  pounds  of  tomatoes  for  sale  as 
fresh,  which  makes  up  about  57  percent 
of  the  marinet  for  tomatoes.  (The 
remaining  43  percent  of  tomatoes  were 
sold  for  processing.)  The  total  value  of 
the  fiesh  tomato  production  was 
estimated  at  $974.5  million  (USDA. 
"Agricultural  Statistics,  1991. "Table 
208). 

This  proposed  rule  would  allow 
tomatoes  from  Poland  to  be  imported 
into  the  United  States  under  certain 
conditions.  According  to  FAO  data. 
Poland  produced  approximately  913 
million  pounds  of  tomatoes  in  1990. 
which  is  about  25.7  percent  of  U.S. 
production  (FAO,  "FAO  Production 
Yearbook.  1991").  The  United  States 
imported  approximately  795.9  million 
pounds  of  fre^  tomatoes  in  1990.  with 
about  98  percent  coming  from  Mexico 
(USDA.  ERS,  "FATUS.  Calendar  Year 
1990  Supplement").  Poland  exported 
3.3  million  pounds  of  tomatoes  in  1990. 


42S10 


Fedaral  ■■gbtw  /  Vol,  58,  No.  152  /  Tuesday,  August  10,  1993  /  Proposed  Rules 


UMI 


which  is  nni^y  0.36  percent  of  its  total 
productian  (FAO,  'TAO  Trade 
Veaibodc  1990"),  We  do  not  expect  the 
volume  of  tomatoes  imparted  into  the 
United  States  from  Poland  to  exceed  3.3 
million  pounds,  which  wrould  amoimt 
to  about  0.42  percent  of  total  U.S. 
tomato  imports,  about  0.09  percent  of 
domestic  production,  and  aoout  0.08 
percent  of  the  total  tomato  supply. 
Assuming  a  0.08  percent  increase  in  the 
total  tomato  supply  would  tead  to  a  0.08 
percent  decrease  in  domestic  tomato 
prices,  there  would  be  a  price  decrease 
of  about  $0.02  per  hundiedwei^t,  or 
$0.0002  per  poimd,  from  an  original 

Srice  of  $27.40  per  himdredweight 
JSDA,  "Agricultural  Statistics.  1991," 
Table  240).  As  a  resxih,  ^ain  assxuning 
unitary  price  elasticity,  there  would  be 
a  decrease  in  domestic  tomato 
production  of  about  2.7  million  pounds, 
which  would  result  in  a  revenue 
decrease  of  $1.5  million  (less  than  0.20 
percent  of  total  revenue]  for  domestic 
producers.  Therefore,  it  is  expected  that 
allowing  tomatoes  to  be  imported  into 
the  United  States  from  Poland  would 
have  a  negligible  econ(Hnic  impact  on 
U.S.  tomato  producers.      j 

Watermelon  i 

In  1992, 3.5  billion  pounds  of 
watermel(m,  with  an  estimated  value  of 
$198.9  million,  were  produced 
domestically  for  the  fresh  market 
(USDA,  National  Agricultural  Statistics 
Swice.  Agricultural  Statistics  Board, 
"1992  Vegetable  Summary"),  hi  1987.  a 
total  of  10,324  farms  reported  harvesting 
Kiratermelon  (U.S.  Department  of 
Commerce,  "1987  Cemsus  of 
Agriculture").  It  is  likely  that  most  U.S. 
watermelon  producers  would  be 
considered  small  entities  using  SBA  size 
criteria  of  annual  gross  receipts  of  less 
than  $0.5  million. 

This  proposed  rule  would  allow 
watermelon  from  Ecuador  to  be 
imported  into  the  United  States  under 
certain  conditions.  According  to  FAO 
data,  Ecuador  produ(»d  approximately 
132.3  million  pounds  of  watermelon  in 
1990.  which  is  about  3.8  percent  of  U.S. 
production  (FAO,  "FAO  Production 
Yearbook.  1991").  The  United  States 
imported  approximately  230.9  million 
pounds  of  fresh  watermelon  in  1991 
(USDA.  ERS.  "FATUS.  Calendar  Year 
1990  Supplement").  We  do  not  expect 
the  volume  of  watmmelon  imported  into 
the  United  States  from  Ecuador  to 
exceed  4.0  millicm  pounds,  which 
would  amount  to  about  1.73  percent  of 
total  U.S.  watermelon  imports,  about 
0.11  percent  of  domestic  producticm, 
and  about  O.ll  percent  of  the  total 
watarmaloo  supply.  Assuming  a  0.11 
percent  increase  in  the  total  watermelon 


supply  would  lead  to  a  0.11  percent 
decrease  in  domestic  watermelon  prices, 
there  would  be  a  price  decreese  ofabout 
$0.0061  per  hundredweight  from  an 
original  price  of  $5.70  per 
hundredwreight.  As  a  result,  again 
assuming  unitary  price  elasticity,  there 
woiild  be  a  decrease  in  domestic 
watermelon  production  ofabout  3.8 
miUimi  pounds,  which  would  resuh  in 
a  revenue  decrease  of  about  $430,000 
(less  than  0.22  percent  of  total  revenue) 
for  domestic  producers.  Additionally, 
we  expect  that  imports  of  watermelon 
from  Ecuador  would  not  occur  during 
the  domestic  watermelon  growing 
season,  thus  lessening  the  impact  even 
more.  Therefore,  it  is  expected  that 
alloMring  watermelon  to  oe  imported 
into  the  United  States  from  Ecuador 
would  have  a  negligible  economic 
imract  on  U.S.  watermelon  producers. 

The  aggregate  economic  impact  of  this 
proposed  nile  is  expected  to  be  positive. 
U.S.  consumers  would  benefit  from 
greater  availability  of  fruits  and 
vegetables.  It  is  not  likely  diat  any  U.S. 
producers,  large  or  small,  of  fruits  and 
vegetables  would  be  afiiscted  in  a 
sipiificant  way  by  the  easing  of 
importation  restrictions  on  these 
particular  commodities. 

Under  these  cimunstances,  the 
Administratis  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Execotive  Order  12778 

This  proposed  rule  would  allow 
certain  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  If  this 

[)roposed  rule  is  adopted.  State  and 
ocal  laws  and  regulations  regarding  the 
importation  of  fruits  and  vegetables 
under  this  rule  would  be  preempted 
while  the  fruits  and  vegetables  are  in 
foreign  commerce.  Fresh  frnits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  pubUc,  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Ptrficy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  has 
been  prepared  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  the 


conclusion  that  the  importation  of  finiits 
and  vegetables  under  the  conditions 
specified  in  this  proposed  rule  would 
not  present  a  risk  of  introducing  or 
disseminating  plant  pests  and  would 
not  have  a  significant  impact  on  the 
qiiality  of  the  human  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  Hie 
National  Environmental  PoUcy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.),  (2) 
Regulations  of  the  Coimdl  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
BuUding,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  "FOR  RJRTHBI 
INFORMATION  CONTACT." 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects 

7CFRPait300 

Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine. 

7CFRPart319 

Bees,  Coftee,  CoUon,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Nurs«ry  Stock,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  title  7,  chapter  m,  of  the 
Code  of  Federal  Reg\ilations  would  be 
amended  as  follows: 

PART  300-4NCORPORATK)N  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

AndMrity:  7  U.S.C  ISOae.  161. 


incorporatio 
chapter  III  b; 
of  the  Federi 
with  5  U.S.C 


Authority:: 

151-167:  21 1 
and  371.2(c),  i 
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2.  In  §  300.1,  paragraph  (a)  would  be 
revised  to  read  as  fbUows: 

f  300.1    Materials  Ineorporatad  by 


(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  reprinted  November  1992,  and 
includes  all  revisions  through 

,  has  been  approved  for 

incorporation  by  reference  in  7  CFR 
chapter  m  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  31»-F0REIQN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISOdd,  ISOee.  ISOff. 
151-167: 21  U.S.C  136a:  7  CFR  2.17. 2.51, 
and  371.2(c),  unless  otherwise  noted. 


4.  In  §319.56-2,  paragraph  (j),  the 
second  and  third  sentences  would  be 
removed  and  a  new  second  sentence 
woiild  be  added  to  read  as  follows: 

S319>5S~2    RaatricUona  on  entry  of  fnitia 


(j)  *  *  *  Fruits  and  vegetables  from 
Chile  otherwise  eligible  for  importation 
under  this  subpart  may  be  imported 
from  these  areas  without  treatment  for 
Medfly. 


|319.56-2m    [Amandad) 

5.  In  §  319.56-2m.  in  the  section 
heading,  the  introductory  text  of  the 
section,  and  paragraphs  (a)(2),  (c),  and 
(e).  the  word  "plumcot."  would  be 
added  immediately  after  the  word 
"peaches."  each  time  it  appears. 


|319.56-2a    [Amandadl 

6.  In  §  319.56-2S.  in  the  section 
heading:  paragraphs  (a),  (b),  (c)(1).  and 
(c)(2);  the  introductory  text  of  paragraph 
(d):  paragraphs  (d)(l)(u).  (e).  and  (mi): 
the  introductory  text  of  paragraph  (g): 
and  paragraph  (g)(3),  the  wcntl 
"plumcot."  would  be  added 
immediately  after  the  word  "peaches." 
each  time  it  appears. 

7.  In  §  319.56-2t.  the  table  would  be 
amended  by  revising  the  heading  in  thb 
first  column  to  read  "Coxmtry/Locality": 
revising  the  entry  for  "Korea"  in  the 
first  column  to  read  "South  Korea"  and 
moving  that  entry  to  the  appropriate 
alphabetical  order:  revising  the  entry  for 
"Trinidad"  in  the  first  column  to  read 
"Trinidad  and  Tobago":  and  by  adding, 
in  alphabetical  order,  the  follovdng: 

|319.56-2t  Admtnlatrativa  Inatructiona: 
GoncnKina  yuvwiiing  jnu  anvy  oi  oanaai 
nulla  and  ^ 


Gountfy/locality 


Common  name 


Bo<anicai  name 


Plant  pai^s) 


Belize 


Bey  leaf _ LemusnoblHs Lsafandstam. 

Tarragon  .„ Aitert^ia  dracunculua Above  ground  parts. 


ChUe 


Colombia 


Basa  Ocfrnumspp Above  ground  parts. 

Lucunu ManUkara      sapola      (^jjcuma    Fnit  (From  Medfly— free 

mammosa).  only-see  §  31 9.56-2(j).) 

Mountain  papaya Cartas         pubasoans         (aC.    FnjIL    (From    Medfly-free    areas 

candamarcansis).  (see  §3l9.56-2(j)).  Fruit  from 

outside  Medfly-free  areas  must 
be  treated  In  accordance  wi«> 
§319.56-2x.) 

Oregano Origanum  spp.  '. Leaf  and  stem. 

Sanidpear Pyrus  pyrtfoUa Fruit  (From  Madfly-frae  areas  (see 

§319.56-20)).  Fojlt  from  out- 
side Medfly-free  areas  must  be 
treated  In  accordance  with 
§319.56-2x.) 

Tarragon  „ Artsmtsta  dracuncuka Above  ground  parts. 


Ecuador 


Mexico 


Peru 


Tarragon 


Banana 
Cftanil  . 


Bay  leaf 

Blueberry 

m 

Lambsquartara 


Artomisia  dracuncukjs Above  ground  parts. 


Musaspp.  ...:... 
Anffirtscus  spp. 


Fknvar. 

Leaf  and  stem. 


Laurus  noMis _ Leaf  and  i 

Vaocinium  spp Fruit 

*  • 

Chenopodhim  spp Above  (pound  pattr 


Canoi OauctiS  eanna 


.RoGt. 
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Countiy^ocslty 


Conwnon  nwns 


Botanical  name 


Plani  part(8) 


South  Korea 


ThtfteMi 


Trinidad  and  Tobago 


Yambaan PachyrNojs     lub«rosus    or     P.  Root. 

arosus. 

Papper  Capsicumapp Fruit. 

Tomak) ,-; Lycopersicon  esculentum Fruit. 


Chinasa  beliflowar Platycodon  gratxMonjm Root. 


Turmeric 


LeiTMXHjrasa 


Shield  leaf 


Curcuma  domestica Leaf  and  stem. 

Cymbopogon  dtralus Leaf  and  stem. 

Cecropia  pMata Leaf  and  stem. 


UMI 


8.  Section  319.56-2u  would  be 
amended  as  follows: 

a.  The  section  heading  would  be 
revised  as  set  forth  below. 

b.  The  text  would  be  designated  as 
paragraph  (a). 

c.  A  new  paragraph  (b)  would  be 
added  to  read  as  set  forth  below. 

As  amended,  §  319.56-2u  would  read 
as  follows: 

f3l9.S6-2u    CondMona  govaming  the 
anlry  of  pumnaio  aiM  pappafa  ffocn  laraal. 


(b)  Peppers  (fruit)  [Capsicum  spp.) 
from  Israel  may  be  imported  into  the 
United  States  only  under  the  following 
conditions: 

(1)  The  pepp«9  have  been  grown  in 
the  Paran  region  of  the  Arava  Valley  by 
growers  registered  with  the  Israeli 
Department  of  Plant  Protection  and 
Inspection  PPPI). 

(2)  Malathion  bait  sprays  shall  be 
applied  in  the  residential  areas  of  Paran 
at  6-  to  10-day  intervals  beginning  not 
less  than  30  days  before  the  harvest  of 
backyard  host  material  in  residential 


areas  and  shall  continue  through 
harvest. 

(3)  The  peppers  have  been  grown  in 
insect-proof  plastic  screenhouses 
approved  by  the  DPPI  and  APHIS. 
Houses  shall  be  examined  periodically 
by  DPPI  or  APHIS  personnel  for  tears  in 
either  plastic  or  screening. 

(4)  Trapping  for  Mediterranean  fruit 
fly  (Medfly)  shall  be  conducted  by  DPPI 
throughout  the  year  in  the  agricultural 
region  along  Arava  Highway  90  and  in 
the  residential  area  of  Paran.  The 
capture  of  a  single  Medfly  in  a 
screenhouse  will  immediately  cancel 
export  from  that  house  until  the  source 
of  the  infestation  is  delimited,  trap 
density  is  increased,  pesticide  sprays 
are  applied,  or  other  measures 
acceptable  to  APHIS  are  taken  to 
prevent  further  occurrences. 

(5)  Signs  in  English  and  Hebrew  shall 
be  posted  along  Arava  Highway  90 
stating  that  it  is  prohibited  to  throw  out/ 
discard  fruits  and  vegetables  from 
passing  vehicles. 

(6)  The  cartons  in  which  the  peppers 
are  packaged  must  be  stamped  "Peppers 


not  to  be  distributed  outside  of  the 
following  States:  CT,  DC,  DE,  lA.  IL.  IN. 
MA.  MD,  ME.  MI,  MN.  NH.  NJ.  NY,  OH. 
PA.  RI,  VT.  WI.  and  WV." 

(7)  Sorting  and  packing  of  peppers 
shall  be  done  in  the  insect-proof 
screenhouses  in  Paran. 

(8)  Transportation  of  the  peppers  from 
Paran  to  Tel  Aviv  Airport  for  export 
shall  be  in  fruit  fly-proof  containers. 

(9)  The  peppers  shall  be  exported 
directly  from  Tel  Aviv,  by  air,  to  the 
United  States. 

9.  In  §  319.56-2X,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§319.56-2x    Administrative  instructions; 
conditions  govaming  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)  The  following  fruits  and  vegetables 
may  be  imported  into  the  United  States 
only  if  they  have  been  treated  in 
accordance  with  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  at 
§  300.1  of  this  chapter: 


Country/locality 


Bolvia 


Common  name  Botanical  nanrte  Plant  part(s) 

Blueberry Vaccinium  spp Fruit. 

Uma _ Citrus  aurantiMia  and  C.  latifMa ..    Fnit 

Mountain  papaya  Carica  pubescens  (sC.    Fmlt.   (Treatment  tor   Medrterra- 

carxiamarconsis).  naan  fruit  fty  (Medfly)  not  re- 

quired if  fruit  is  grown  in  Medfly- 
free  area  [see  §319.56-20)]) 

Sandpear  „ Pyrus  pyrifolia Fruit.  (Treatment  for  Mediterra- 
nean fruit  fly  (Medfly)  not  re- 
quired if  fruit  is  grown  In  Medfly- 
free  area  [see  §31  g-Se-ZO)]) 


Federal  Av 
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Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Greece Kiwi  „.. Actinidia  deHciosa Fruit. 

Tangerine Citrus  reticulata — Fruit 

Guatemala - Turwi Opuntia  spp ~ Fnit. 

Israel Loquat Eri<a>otrya  japortica Fruit. 

Jordan  „ Apple Malus  domastica Fruit 

Persimmon Diospyros  spp Fruit 

Let>anon  Apple Mahjs  domestica Fruit 

Panama Bean,  green  and  lima -... Phaseolus  vulgaris  and  P.  hmtOus  Pod. 

Taiwan Mango '..  Martgifera  irnPca  Fnjit. 


10.  Section  319.56-2y  would  be 
amended  as  follows: 

a.  The  section  heading  would  be 
revised  as  set  forth  below. 

b.  In  the  introductory  text  of 
paragraph  (a),  the  words  "and 
watermelon  (fruit)  [Citrullus  lanatus)" 

^would  be  added  immediately  after  the 
'words  "[Cucumis  melo)". 

c.  In  paragraphs  (a)(1)  and  (a)(2).  and 
in  the  first  sentence  of  paragraph  (a)(4). 
the  words  "or  watermelon"  would  be 
added  immediately  after  the  word 
"cantaloupe". 

d.  The  second  sentence  of  paragraph 
(a)(4),>would  be  revised  to  read  as  set 
forth  below. 

As  amended.  §  319.56-2y  would  read 
as  follows: 

§319.56-2y    Administrative  inetructiona: 
conditions  governing  ttie  entry  of 
cantaloupe  and  watermelon  from  Ecuador. 

(a)  *  *  • 

(4)  •  •  *  The  boxes  in  which  the 
cantaloupe  or  watermelon  is  packed 
must  be  stamped  with  the  name  of  the 
commodity  followed  by  the  words  "Not 
to  be  distributed  in  the  following  States 
or  territories:  AL,  AS,  AZ.  CA.  FL.  GA. 
GU.  HI.  LA.  MS.  NM.  PR.  SC.  TX.  VI." 

Done  in  Washington,  DC,  this  2nd  day  of 
August  1993. 
Eugene  Branstool. 

AssistaiJt  Secretary.  Marketirtg  and  Inspection 
Services. 

(FR  Doc.  93-18863  Filed  8-9-93:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  93-NM-102-AO] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  EcMPPed 
with  Over-Wing  Escape  Slides 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes  equipped  with  over-wing 
escape  slides.  This  proposal  would 
require  modification  of  the  trailing  edge 
panels  and  the  aft  flaps.  This  proposal 
is  prompted  by  the  results  of  functional 
tests  of  over-wing  escape  slides,  which 
revealed  that  some  slides  were  damaged 
when  they  were  deployed  across  sharp 
comers  on  the  trailing  edge  of  the  wing 
and  the  large  gaps  between  the  trailing 
edge  panels  of  the  wing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the  over- 
wing  escape  slide,  which  could  hinder 
inflation  of  the  slide  to  a  usable 
configuration  during  an  emergency 
evacuation. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
102-AD.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  tNFORMATKM  CONTACT: 

Jayson  Claar,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056:  telephone  (206)  227-2784: 
fax  (206)  227-1181. 


SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-102-AD."  Tlie 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-102-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  functional  tests 
of  over-wing  escape  slides  installed  on 
certain  Boeing  Model  767  series 
airplanes,  several  escape  slides  were 
damaged  when  they  were  deployed 
across  sharp  comers  on  the  trailing  edge 
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of  the  wing  and  th«  large  gaps  between 
the  trailing  edge  panels  of  the  wing.  In 
some  instances,  the  slide  caught  on  the 
ait  inboard  comer  of  the  traiUng  edge 
flaps;  sharp  comers  on  the  traihng  edge 
of  the  wing  punctured  the  slide's  fabric 
as  the  slide  inflated,  and  prevented  or 
hindered  normal  deployment  of  the 
slide.  Damage  to  the  over-wing  escape 
slide,  if  not  corrected,  could  hinder  the 
inflation  of  the  escape  slide  to  a  usable 
configuration  during  an  emergency 
evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57-0043, 
Revision  1,  dated  May  6. 1993,  that 
describes  procedures  for  modification  of 
the  (1)  trailing  edge  panels,  (2)  the  ati 
flaps,  and  (3)  the  inboard  spoilers. 
Modification  of  the  trailing  edge  panels 
and  the  ait  flaps  (items  1  and  2)  entails 
installing  a  radius  on  the  outboard  ait 
comer  of  the  inboard  trailing  edge 
panels,  installing  a  radius  on  the 
inboard  ait  comer  of  the  aft  flaps,  and 
moving  the  special  washer  for  lockwire 
on  the  aft  flaps.  [Modification  of  the 
inboard  spoilers  (item  3)  entails 
modification  of  the  inboard  edges  of  the 
mb  strip  on  these  spoilers.  This 
modification  is  required  by  AO  92-10- 
01,  Amendment  39-8234  (57  FR 19529. 
May  7, 1992).  That  AD  references 
Bo^g  Service  Bulletin  767-27-0104. 
Revision  2,  dated  September  12, 1991. 
for  required  procedures,  however.] 

Since  an  imsafa  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  dMign.  the  proposed  AD  would 
require  modific^on  of  the  trailing  edge 
panels  and  the  aft  flaps  (items  1  and  2 
described  in  the  preceding  paragraph). 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  476  Boeing 
Model  767  series  airplanes  of  the 
afEscted  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  166  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  proposed 
acti(ms.  and  that  the  average  laoor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $365,200.  or  $2,200  per 
airplane.  This  total  cost  figure  assumes 
that  BO  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  prtqwsed  buein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relatiimship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
mle"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  Febmary 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
capUon  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bowng:  Docket  93-NM-102-AD. 

AppUcability:  Model  767  seriet  airplanes, 
equipped  with  over-%ving  escape  slides,  line 
position  1  through  476  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  damage 
to  the  over-wing  escape  slide,  which  could 
hinder  inflation  of  the  slide  to  a  usable 
configuration  during  an  emergency 
evacuation,  acompUsh  the  following: 

(a)  Within  IS  months  after  the  efEtctive 
date  of  this  AD,  modify  the  trailing  edge 
panels  and  the  aft  flaps,  in  accotdaaoe  writh 
Boeing  Servica  Bulletin  767-57-0043. 
Revisian  1.  dated  May  6, 1993. 

Mole  1:  Modification  of  the  inboard  edges 
of  the  rub  strip  on  the  inboard  ^toilers  is 
required  by  AD  92-10-01,  Amandmaut  39- 
8234,  whidi  refiBrences  Boeing  Service 
Bulletin  767-27-0104,  RevUion  2,  dated 


September  12, 1991,  for  accomplishment 
instructions. 

(b)  An  alternative  method  of  compliance  oi 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
4. 1993. 

Darrell  M.  Psderaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
(FR  Doc.  93-19080  Filed  8-9-93;  8:45  am) 
BNJJNQ  CODE  4fl10-1)-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

RIN  0960-A066 

Appeal  RIgMs  Following  Mass  Change 
Resulting  In  Reduction,  Suspension,  or 
Termination  of  State  Supplementary 
Payments 

AOENCY:  Social  Security  Administration. 
HHS. 


ACTION:  Proposed  rules. 


SUMMARY:  We  are  proposing  to  amend 
our  current  rules  with  regard  to  initial 
determinations  in  order  ta  revise  oxu 
policy  on  providing  appeal  rights  when 
a  State-initiated  mass  change  in 
federally  administered  State 
supplementary  payment  level  amoimts 
results  in  the  reduction,  suspension  or 
termination  of  a  recipient's  State 
supplementary  payments,  or  when 
Federal  administration  of  State 
supplementary  payments  has  been 
terminated. 

DATES:  Your  comments  will  be 
considered  if  wre  receive  them  no  later 
than  October  12. 1993. 
AOORESSa:  ComineDts  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Hiunan 
Services,  P.O.  Box  1585,  Baltimore.  MD 
21235,  or  delivered  to  the  OfBoe  of 
Regulations,  Social  Security 


UMI 
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ninistration. 


Administration,  ^S-\  Operations 
Building.  6401  Security  Boulevard, 
Baltimora.  MD  21235,  between  8  e.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  houn  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  nmnet  MfORiuTiON  contact:  jack 

Schanberger,  Legal  Assistant.  3-B-l 

Operations  Building,  6401  Security 

Boulevard,  Baltimore.  MD  21235,  (410) 

965-8471. 

SUPPLEMENTARY  INFORMATION:  Section 

1616(a)  of  the  Social  Security  Act  (the 
Act)  authorizes  the  Secretary  of  Health 
and  Human  Services  (the  Secretary)  to 
enter  into  agreements  with  the  States 
under  which  the  Secretary  administen 
the  States'  supplementary  payments. 
State  supplementary  payments  are  cash 
benefits  paid  on  a  regular  basis  to 
individuals  who  sra  receiving  Federal 
Supplemental  Security  Income  (SSI) 
benefits,  or  who,  but  for  their  income. 
would  be  eligible  to  receive  SSI  benefits. 
When  the  Social  Security 
Administration,  acting  as  the  Secretary's 
delegate,  has  entered  into  an  agreement 
with  a  State  for  the  Federal 
administration  of  these  supplementary 
payments,  the  State  transfers  the  funds 
necessary  to  make  these  payments  to  us 
and  we  make  these  payments  to  the 
recipients.  States  that  make  State 
supplementary  payments  but  that  have 
not  elected  Federal  administration  make 
the  payments  themselves  directly  to 
recipients.  If  a  State  elects  Federal 
administration,  we  do  not  charge  the 
State  for  administrative  costs.  A 
federally  administered  State 
supplementary  payment  is  included  in 
the  same  payment  with  the  Federal  SSI 
benefit  where  both  a  State 
supplementary  payment  and  a  Federal 
SSI  benefit  are  payable.  The  payment 
level  amounts  of  State  supplementary 
payments  are  determined  by  the  States. 
From  time  to  time.  States  may  change 
the  payment  level  amounts,  either  by 
increasing  them,  or  by  reducing  them. 
Our  current  regulations  provide  in 
§  416.1402(b)  that  reduction, 
suspension,  or  termination  of  SSI 
benefits  is  an  initial  detwmination.  The 
regulations  at  §  416.2005(d)  provide 
that,  generally,  the  regulations  in  effect 
for  the  SSI  program  are  applicable  in  the 
Federal  administration  of  State 
supplementary  payments.  Therefore, 
any  reduction,  suspension,  or 
termination  of  federally  administered 
State  supplementary  payments  is  also 
an  initial  determination.  Section 
416.1404  provides  that  we  will  mail  to 
the  affacted  recipient  a  written  notice  of 
our  initial  determination,  including  the 


ri^t  to  a  reconsideration  before  the 
determinaticm  takes  effect.  Further. 
§  416.1413b  provides  that  a  recipient 
has  60  days  within  which  to  appeal  our 
determination  that  we  plan  to  reduce, 
suspend,  or  terminate  his  or  her 
benefits. 

In  the  current  process  under  our 
regulations,  we  consider  the  reduction, 
suspension  or  termination  of  State 
supplementary  payments  to  be  an  initial 
determination,  mail  appropriate  written 
notice  of  our  initial  determination  and 
provide  appeal  rights  to  all  afiiacted 
recipients.  We  apply  this  process  even 
with  respect  to  mass  changes  in  State 
supplementary  payment  level  amoimts, 
i.e.,  a  State-initiated  change  in  the 
level(s)  of  federally  administered  State 
supplementary  payments  payable  to  all 
recipients  of  State  supplementary 
payments  or  to  categories  of  such 
recipients,  due,  for  example,  to  State 
legisletive  or  executive  action.  In  many 
such  cases  in  which  a  recipient  appeals 
the  reduction,  stispension,  or 
termination  of  his  or  her  State 
supplementary  payments  due  to  the 
State-initiated  mass  change,  he  or  she 
wishes  only  to  dispute  the  propriety, 
foimess,  or  legality  of  that  mass  change, 
for  example,  and  not  to  dispute  the 
application  of  that  mass  change  to  the 
facts  of  his  or  her  case,  (i.e.,  not  to 
dispute  the  revised  benefit 
computation). 

We  believe  that  this  policy  of 
providing  affected  recipients  the  right  to 
appeal  the  State's  action  in  reducing 
payment  levels  in  these  cases  is  not 
required  by  the  Act  or  by  fundamental 
principles  of  procedural  due  process. 
Moreover,  in  the  past,  this  policy  has 
had  a  needless  acuninistrative  impact  on 
us  since  we  do  not  control,  nor  can  we 
alter,  the  State-initiated  mass  change. 
This  impact  was  demonstrated  most 
recently  when  a  large  federally 
administered  State  supplementary 
payment  State,  as  a  result  of  a  State  law 
change,  initiated  an  across-the-board 
reduction  in  its  State  supplementary 
payment  levels.  Over  27,000  affected 
Individuals  appealed  to  us  the  resxilting 
reduction,  suspension,  or  termination  of 
their  State  supplementary  payments  on 
the  basis  that  the  State-initiated  mass 
change  was  unfair  to  them,  and  not 
because  they  wished  to  dispute  the 
resulting  computation  of  their  benefits. 
The  vast  majority  of  affected  individuals 
requested  benefit  continuation  at  the 
previously  established  payment  levels, 
pending  issuance  of  decisions  on  the 
initial  appeals,  as  set  forth  in 
§4ie.l336(b)-  SSA  provided  appeal 
opportunities  to  inmviduals,  informing 
them  that  their  appeals  were  denied  on 
the  basis  that  SSA  had  no  authority  to 


order  the  State  to  repeal  its  law  and 
reinstate  State  supplementary  payments 
to  their  former  higher  levels.  Since 
States  must  provide  the  funding  for  SSP, 
in  some  cases  the  State  incurred 
additional  program  costs  while  the 
individuals'  appeals  were  pending. 
Processing  these  actions  served  only  to 
exacerbate  existing  workload  backlogs 
by  diverting  scarce  workpower 
resources  from  other  necessary  service 
delivery  activities. 

The  courts  have  stated  clearly  that  the 
legal  sufficiency  of  an  agency's 
procedures  with  respect  to  recipients  of 
public  assistance  who  are  experiencing 
such  a  mandated  change  in  their 
entitlement  will  be  measured  first  under 
an  agency's  statute  and  regulations.  If  no 
violation  of  the  statute  or  regulations  is 
foimd,  then  it  must  be  determined  if  the 
agency's  procedures  violate 
constitutional  due  process 
requirements.  In  Atkins  v.  Parker,  472 
U.S.  115  (1985),  the  United  States 
Supreme  Court  considered  whether  the 
Food  Stamp  Act  reouired  that  an 
individual  neering  be  provided  for  every 
household  afiiacted  by  a  general  change 
in  the  law.  The  Court  found  that  the 
Food  Stamp  Act  distinguished  betvreen 
an  adverse  action  based  on  the 
particular  facts  of  an  individual  case,  on 
the  one  hand,  and  a  mass  change 
initiated  by  the  State  or  Federal 
Government  affecting  the  entire 
caseload  of  recipients  or  significant 
portions  thereof,  on  the  other  hand, 
with  Congress  only  contemplating 
hearings  cm  individual  fact-based 
adverse  actions. 

Our  current  regulations  do  not  relieve 
us  from  providing  appeal  rights  to 
recipients  for  mass  change  actions  in 
their  State  supplementary  payments. 
Nevertheless,  we  believe  that  there  is  no 
requirement  in  the  Act  that  we  provide 
a  recipient  of  a  federally  administered 
State  supplementary  payment  an 
opportimity  to  appeal  a  reduction, 
suspension  or  termination  of  his  or  her 
payments  resulting  from  a  State- 
initiated  mass  change,  if  that  individual 
does  not  dispute  the  application  of  that 
mass  change  to  the  facts  of  his  or  her 
case.  Like  the  Food  Stamp  Act,  only 
appeal  rights  with  respect  to  individual 
adverse  actions  appear  to  be 
contemplated  under  the  Social  Security 
Act. 

With  regard  to  constitutional  due 
process  requirements,  we  believe  that 
those  requirements  mandate  that  an 
individual  whose  benefits  are  reduced, 
suspended  or  terminated  as  a  result  of 
a  State-initiated  mass  change  be 
afforded  the  full  measure  of  appeal 
rights  in  a  matter  in  which  he  or  she 
disputes  the  application  of  that  mass 
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change  to  the  facts  of  his  or  her 
particular  case,  that  is,  in  a  case  where 
the  recipient  alleges  that  we  have 
improperly  computed  his  or  her  beneBts 
as  a  result  of  the  mass  change.  In 
Goldberg  v.  Kelly.  397  US.  254  (1970). 
the  United  States  Supreme  Court  held 
that  fundamental  notions  of  due  process 
of  law  required  that  individuals  who 
sought  to  challenge  the  termination  of 
their  public  entitlements  as  "resting  on 
incorrect  or  misleading  factual  premises 
or  on  misappUcation  of  rules  or  policies 
to  the  facts  of  particular  cases"  be 
afforded  a  hearing  in  which  they  could 
"defend  by  confronting  any  adverse 
witnesses  and  by  presenting  •  •  • 
arguments  and  evidence  orally."  Id.  at 
268. 

In  light  of  the  Atkins  v.  Parker  and 
Goldberg  v.  Kelly  decisions,  we  do  not 
believe  that  full  appeal  rights  under  our 
administrative  review  system  are 
required  in  situations  where  claimants 
are  contesting  only  the  State  legislative 
or  executive  action  which  results  in  a 
change  in  the  level(s)  of  the  federally 
administered  State  supplementary 
payments.  Instead,  under  these 
proposed  regulations,  claimants  would 
receive  notice  of  the  State-initiated  mass 
change  and  be  given  appeal  rights  only 
with  respect  to  the  calculation  of  their 
individual  benefit  amount  made 
pursuant  to  the  mass  change.  These 
procedures  would  follow  the  rationale 
of  the  Atkins  v.  Parker  decision  which 
distinguished  adverse  actions  based  on 
mass  changes  from  adverse  actions 
based  on  the  facts  of  an  individual  case 
and  would  still  provide  an  opportunity 
to  contest  the  factual  bases  or  the 
application  of  rules  to  particular  facts  as 
is  required  by  the  Goldberg  v.  Kelly 
decision. 

In  cases  where  the  individual  desires 
to  appeal  the  reduction,  suspension  or 
termination  resulting  from  a  State- 
initiated  mass  change  only  to  dispute 
the  propriety,  fairness,  or  legality,  for 
example,  of  the  mass  change,  and 
presents  no  claim  that  his  or  her 
beneflts  have  been  improperly 
calculated,  then  we  believe  that  the  Act 
and  procedural  due  process  do  not 
require  that  we  provide  such  an 
individual  the  right  to  appeal  that 
action.  As  indicated  above.  State 
supplementary  payment  levels  are 
established  by  the  States.  Any  change  in 
those  levels  as  they  apply  across  the 
caseload  of  State  supplementary 
payment  recipients  is,  for  the  most  part, 
a  matter  within  the  control  and 
jurisdiction  of  the  States.  We  are 
required  to  administer  the  States' 
payment  levels  under  the  Act, 
regulations  and  provisions  of  the 
Federal/State  Supplementation 


Agreements  and  have  no  right,  power  or 
authority  to  find  State-initiated  mass 
changes  in  those  levels  to  be  unfair, 
illegal  or  improper,  nor  can  we  order  the 
States  to  increase  those  payment  levels. 

In  proposing  these  regulatory  changes, 
we  have  noted  the  Secretary's 
regulations  for  the  Office  of  Family 
Assistance,  Family  Support 
Administration,  regarding  the 
availability  of  a  hearing  in  cases  of  mass 
change  in  the  Aid  to  Families  With 
Dependent  Children  program.  Those 
regulations  provide  in  45  CFR 
205.10(a)(5)  that  "(a|  hearing  need  not 
be  granted  when  either  State  or  Federal 
law  requires  automatic  grant 
adjustments  for  classes  of  recipients 
unless  the  reason  for  an  individual 
appeal  is  incorrect  grant  computation." 
We  believe  that  a  similar  approach  is 
appropriate  where  a  mass  change  in  the 
level  of  a  federally  administered  State 
supplementary  payment  is  the  result  of 
State  legislative  or  executive  action. 

Thus,  because  of  the  futility  of 
affording  individuals  affected  by  a  State- 
initiated  mass  change  the  opportunity  to 
appeal  the  effects  of  that  mass  change  in 
cases  involving  no  disputed  facts  but 
only  a  claim,  for  example,  regarding  the 
propriety  or  legality  of  the  mass  change 
itself,  we  believe  that  it  is  appropriate 
for  us  to  amend  our  regulations  so  as  to 
limit  the  opportunity  to  appeal,  and  the 
corresponding  right  to  continue  to 
receive  benefits  pending  a  decision  on 
the  initial  appeal,  as  set  forth  in 
§  416.1336(b),  only  to  those  cases 
involving  disputed  facts.  We,  therefore, 
are  proposing  to  revise  our  regulations 
at  §416.1401  to  define  a  "mass  change" 
as  a  State  initiated  change  in  the  level(s) 
of  federally  administered  State 
supplementary  payments  applicable  to 
all  recipients  of  such  payments,  or  to 
categories  of  such  recipients,  due,  for 
example,  to  State  legislative  or 
executive  action.  In  addition,  we  are 
proposing  to  revise  our  regulations  at 
§416.1402  by  adding  a  paragraph  (m)  to 
state  that  only  our  calculation  of  the 
amount  of  change  in  an  individual's 
State  supplementary  payment  amount 
which  results  from  a  mass  change  is  an 
initial  determination,  subject  to 
administrative  and  judicial  review,  and 
continuation  of  benefits  pursuant  to 
§  416.1336(b). 

We  also  are  proposing  to  revise  our 
regulations  at  §  416.1403(a)  to  provide 
that  a  determination  to  reduce,  suspend, 
or  terminate  your  federally  administered 
State  supplementary  payments  due  to  a 
State-initiated  mass  change  in  the  level 
of  such  payments  is  not  an  initial 
determination,  except  as  is  provided  in 
§  416.1402(m),  i.e.,  only  our  calculation 
of  the  amount  of  the  change  in  the  State 


supplementary  payment  is  an  initial 
determination.  In  addition,  we  propose 
to  revise  §  416.1403(a)  to  clarify  that  the 
termination  of  Federal  administration  of 
State  supplementary  payments  is  not  an 
initial  determination.  The  termination 
of  Federal  administration  of  these 
payments  means  only  that  the  State  has 
assumed  the  responsibility  for  the 
issuance  of  its  supplementary  payments. 
The  amount  of  State  supplementary 
payments  an  individual  receives  will 
not  change  because  of  the  termination  of 
■federal  administration.  The  only  change 
will  be  that  the  State  will  be  making  the 
payments.  There  will  be  no  adverse 
impact  to  the  recipients.  We  further 
propose  to  revise  §  416.1403(b)  to 
explain  that  we  will  provide  to  these 
recipients  a  notice  of  the  termination  of 
Federal  administration,  although  the 
determination  will  not  be  subject  to 
administrative  or  judicial  review. 

Early  in  the  SSI  program,  which 
became  effective  January  1, 1974, 
several  States  terminated  Federal 
administration  of  their  State 
supplementary  payments.  Although 
there  have  been  no  recent  terminations, 
we  are  proposing  to  revise  §  416.1403  to 
clearly  state  our  policy  on  the  effect  of 
terminations. 

Regulatory  Procedures 

Executive  Order  No.  J  2291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  have  no 
impact  on  SSI  Federal  program  costs. 
The  cost  impact  to  the  State  programs 
and  reductions  in  SSA's  administrative 
costs  are  dependent  upon  whether 
States  initiate  mass  changes  which 
reduce  the  federally  administered  State 
supplementary  payments  in  the  future. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income) 
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List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  23. 1993. 
Louis  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  June  16. 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  subpart 
N  of  part  416  of  20  CFR  chapter  ID  as 
follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND.  AND  DISABLED 

1.  The  authority  citation  for  Subpart 
N  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102, 1631,  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302, 1383, 
1383b. 

2.  Section  416.1401  is  amended  by 
adding  the  following  new  deflnition 
after  the  definition  for  Determination: 

§416.1401    Definitions 

Mass  change  means  a  State-initiated 
change  in  the  level(s)  of  federally 
administered  State  supplementary 
payments  applicable  to  all  recipients  of 
such  payments,  or  to  categories  of  such 
recipients,  due,  for  example,  to  State 
legislative  or  executive  action. 

*  •        •        •        • 

3.  Section  416.1402  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(k),  replacing  the  period  at  the  end  of 
paragraph  (1)  with  a  semicolon,  inserting 
"and"  after  the  semicolon;  and  by 
adding  paragraph  (m)  to  read  as  follows: 

§416.1402    Administrative  actions  that  are 
initial  determinations. 

•  •        *        •        • 

(m)  Our  calculation  of  the  amoimt  of 
change  in  your  federally  administered 
State  supplementary  payment  amount 
(i.e.,  a  reduction,  suspension,  or 
termination)  which  results  from  a  mass 
change,  as  defined  in  §416.1401. 

4.  Section  416.1403  is  amended  by 
adding  paragraphs  (a)(12),  (a)(13),  and 
(b)(3)  to  read  as  follows: 

§416.1403    Administrative  actions  that  ara 
not  initial  dotarminations. 

(a)  •  •  • 

(12)  The  determination  to  reduce, 
suspend,  or  terminate  your  federally 


administered  State  supplementary 
payments  due  to  a  State-initiated  mass 
change,  as  defined  in  §416.1401.  in  the 
levels  of  such  payments,  except  as 
provided  in  §  416.1402(m). 

(13)  Termination  of  Federal 
administration  of  State  supplementary 
payments. 

(b)  *  *  • 

(3)  If  there  is  a  termination  of  Federal 
administration  of  State  supplementary 
payments. 

[FR  Doc.  93-18385  Filed  a-9-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 


27  CFR  Parts  4, 5,  and  7 
[Notice  No.  776] 

Nutrition  Labeling  for  Wine,  Distilled 
Spirits,  and  Malt  Beverages  (91F-072P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking^ • 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
considering  amending  the  regulations  to 
require  nutrition  labeling  for  wine, 
distilled  spirits,  and  malt  beverages. 
Based  on  a  petition  it  has  received,  the 
Bureau  wishes  to  gather  information  by 
inviting  comments  from  the  public  and 
industry  as  to  whether  the  regulations 
should  be  amended  to  provide  for 
nutrition  information  on  labels  of 
alcoholic  beverages. 
DATES:  Written  comments  must  be 
received  on  or  before  November  8, 1993. 
ADDRESSES:  Send  v\rritten  comments  to: 
Chief,  Wine  and  Beer  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington,  DC  20091- 
0221;  ATTN:  Notice  No.  776. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 

Backgrotuid 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  §  205(e),  vests  broad  authority  in 
the  Director  of  ATF,  as  a  delegate  of  the 
Secretary  of  the  Treasury,  to  prescribe 
regulations  intended  to  prevent 
deception  of  the  consumer,  and  to 
provide  the  consumer  with  adequate 
information  as  to  the  identity  and 


quality  of  the  product.  Regulations 
which  implement  the  provisions  of 
section  105(e),  as  they  relate  to  wine, 
distilled  spirits,  and  malt  beverages,  are 
set  forth  in  Title  27,  Code  of  Federal 
Regulations  (CFR),  parts  4,  5,  and  7, 
respectively. 

Petition 

Recently,  ATF  received  a  petition 
requesting  an  amendment  of  the 
regulations  to  require  nutrition  labeling 
for  alcoholic  beverages.  As  stated  in  the 
petition: 

In  recent  years,  •  •  •  scientific  advances 
have  established  the  existence  of  a  close 
relationship  between  diet  and  health.  As  this 
relationship  has  become  clearer,  concerns 
about  nutrition  and  diet  have  increased. 
Today,  consumer  awareness  of  and  interest 
in  nutritional  information  has  become  a  very 
important  issue  throughout  the  nation. 

Citing,  in  part,  the  Nutrition  Labeling 
and  Education  Act  of  1990,  which 
mandates  nutrition  labeling  for  most 
foods  regulated  by  the  Food  and  Drug 
Administration  (FDA),  the  petitioner 
claims  that  consumers  of  alcoholic 
beverages  need  full  nutritional 
information  to  make  intelligent  choices 
regarding  the  products  they  purchase. 
Consequently,  the  petitioner  has 
requested  that  the  regulations  be 
amended  to  require  nutritional 
information  on  labels  of  alcoholic 
beverages.  According  to  the  petitioner, 
such  information  would  include  the 
following:  total  calories;  calories  h^m 
alcohol;  total  fat;  saturated  fat; 
cholesterol;  sodium;  total  carbohydrate: 
dietary  fiber;  sugars;  protein;  vitamin  A; 
vitamin  C;  calcium;  and  iron. 

Discussion 

ATF  is  requesting  information  from 
consumers,  consumer  groups,  interest 
groups,  associations,  and  industry 
members  on  the  desirability  and 
feasibility  of  nutrition  labeling  for 
alcoholic  beverages.  Although  ATF  is 
soliciting  comments  on  the  following 
specific  questions,  the  Bureau  is  also 
requesting  any  relevant  information  on 
the  subject. 

1.  Should  nutritional  information  be 
displayed  on  labels  of  alcoholic 
beverages?  Why  or  why  not? 

2.  If  "yes,"  snould  it  be  voluntary  or 
mandatory? 

3.  If  mandatory,  what  specific 
nutrients  should  appear  on  the  label? 

4.  If  mandatory,  snould  there  be  any 
exemptions  from  nutrition  labeling, 
such  as  for  small  businesses  or  for  small 
containers? 

5.  What  would  be  the  costs  associated 
with  mandatory  nutrition  labeling,  to 
the  industry  and,  ultimately,  the 
consumer? 
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6.  As  a  consumer,  bow  much  extra 
would  you  be  willing  to  pay  for 
nutrition  labeling  information? 

7.  Are  there  alternatives  to  mandatory 
nutrition  labeling  for  alcoholic 
beverages?  For  example,  what  if  there 
appeared  on  the  label  an  address  that 
consumers  could  write  to  for  nutritional 
information  about  the  product? 

8.  ATF  solicits  comments  or  studies 
regarding  the  effect  of  alcohol  on  both 
the  ability  of  the  himian  body  to  absorb 
nutrients  and  the  stability  of  nutrients 
in  the  fermentation  or  aging  process, 
i.e.,  whether  the  alcoholic  beverage 
loses  any  of  its  nutritional  value  during 
the  fermentation  or  aging  process. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Commmts 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  conMdential,  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Disclosure 

Copies  of  the  petition,  this  notice,  and 
the  written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  room  6480, 650  Massachusetts 
Avenue,  NW..  Washington,  DC. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 

27  CFR  Part  5  ' 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors  and.  Packaging  and 
containers. 
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27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection,  Customs  duties  and 
inspection.  Imports,  Labeling. 

Authority  and  Issuance 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the 
authority  in  27  U.S.C.  205. 

Signed:  June  25, 1993. 
Daniel  R.  Black. 
Acting  Director. 

Approved:  July  15, 1993. 
Ronald  K.  Noble. 
Assistant  Secretary  (Enforcement). 
|FR  Doc.  93-19106  Filed  8-9-93;  8:45  am] 
BIUMQ  CODE  M10-31-U 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

32  CFR  Ch.  V 

New  Payment  System  Affecting 
Invoicing  Procedures  for  all  Freight 
and  Personal  Property  Carriers 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DOD. 
ACTION:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  Defense  Finance  and 
Accounting  Service,  Indianapolis  Center 
.  (DFAS-IN)  is  implementing  a  new 
payment  system  that  will  affect 
invoicing  procedures  for  all  freight  and 
personal  property  carriers.  Carriers  may 
submit  billings  electronically  or 
continue  to  submit  paper  invoices  using 
the  Public  Voucher,  Standard  Form 
1113  (SF 1113),  along  with  the  required 
supporting  documentation.  New  billing 
procedures  have  been  drafted  to  provide 
new  guidance  both  for  electronic  and 
paper  billing. 

The  New  billing  procedures  include 
information  regarding  the  EDI  approval 
process,  Trading  Partner  Agreements, 
submission  of  electronic  invoice, 
testing,  rejection,  and  resubmission  of 
valid  invoices,  payment,  and 
suspension  of  ^I  operations.  Also 
included  is  the  information  regarding 
waivers,  payee  codes,  and  other 
payment  processes. 

Carriers  electing  to  conduct  business 
electronically  must  use  the  Electronic 
Data  Interchange  (EDI)  Standards  X12, 
developed  by  the  American  National 
Standards  Institute  (ANSI)  Accredited 
Standards  Committee  (ASC)  and  the 
Department  of  Defense  (DOD)  EDI 
Conventions.  Department  of  Defense  has 
obtained  the  services  of  a  commercial 
EDI  Value-Added  Network  (VAN)  to 


send  and  receive  EDI  shipping  and 
billing  documents.  Carriers  must  use  a 
VAN  to  communicate  with  DFAS-IN. 

Carriers  that  continue  to  submit  paper 
billings  must  conform  to  new  paper 
submission  procedures  within  six 
months  of  the  final  rule.  The  two  most 
significant  changes  are: 

a.  Identification  of  each  service  by 
code  and  amoimt  with  a  subtotal  for 
each  Government  Bill  of  Lading  on  the 
SF1113. 

b.  Mandatory  payee  codes. 
Carriers  will  have  30  days  after 

publication  of  this  notice  to  submit 
comments  concerning  the  billing 
instructions  dated  April  23, 1993.  (All 
previous  versions  should  be  discarded). 
The  date  of  the  final  rule  will  be  within 
60  days  following  the  last  day  of  the 
comment  period.  Copies  of  the  new 
billing  procedures  may  be  obtained  from 
DFAS — Indianapolis  Center.  Carriers 
comments  regarding  the  new  procedures 
should  be  forwarded  to  the  same 
address. 

DATES:  September  9, 1993. 
ADDRESSES:  Defense  Finance  and 
Accounting  Service — Indianapolis 
Center,  ATTN:  DFAS-IN-TA  (Mail  Stop 
#5),  8899  East  56th  Street,  Indianapolis, 
IN  46249-0601. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Jones,  (317)  543-7814.  Same 
address  as  above. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-18905  Filed  8-9-93;  8:45  am) 
BIUMQ  CODE  371(MM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-469&-4] 

Wood  Furniture  Manufacturing 
Industry  Negotiated  Rulemaking 
Advisory  Committee;  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Annoxmcement  of  Meeting. 

SUMMARY:  The  Wood  Furniture 
Advisory  Committee  will  meet  in 
Raleigh,  NC.  to  attempt  to  reach 
consensus  that  can  be  sued  as  the  basis 
of  a  proposed  rule.  The  meeting  is  open 
to  the  public  with  no  need  for  advance 
registration. 

DATES:  The  Committee  will  meet  on 
August  25-27.  On  August  25  and  26,  the 
meeting  will  start  at  9  a.m.  and  end  by 
5  p.m.  On  August  27,  the  meeting  vdll 
start  at  8  a.m.  and  end  by  3  p.m. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Raleigh  Marriott  Crabtree  Valley, 
4500  Marriott  Drive.  Raleigh.  NC,.(919) 
781-7000. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  on 
substantive  aspects  of  the  rule,  call 
EPA's  Madeleine  Strum  at  (919)  541- 
2383.  For  additional  information  on  the 
meeting,  call  the  Committee's 
independent  co-faciUtators.  Susan 
Wildeau  or  John  Lingelbach.  at  (303) 
442-7367. 

Dated:  August  4. 1993 
OirisKirtz, 

Director,  Consensus  and  Dispute  Resolution 

Pngram. 

[FR  Doc.  93-18968  Filed  8-9-93;  8:45  am) 

MLUNo  CODE  aseo-fio-M 


40  CFR  Part  300 
[FRL-4690-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

LaBounty  Site  from  the  National 

Priorities  List:  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  VII  announces  its 
intent  to  delete  the  LaBounty  site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  to  40 
CFR  part  300  wrhich  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  which  the  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  The  reason 
this  action  is  being  taken  is  that 
Superfund  Remedial  Activities  have 
been  completed  and  no  further  action  is 
appropriate. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before 
September  9, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  Paul  W.  RoemQrman.  Superfund 
Branch.  U.S.  Environmental  Protection 
Agency,  Region  Vn,  726  Minnesota 
Ave.,  Kansas  City,  KS  66101. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
Vn  public  docket,  which  is  located  in 
the  EPA's  Region  VII  office  and  is 
available  for  viewing  by  appointment 
only  fit>m  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  hoUdays. 
Requests  for  appointments  or  copies  of 
the  background  information  from  the 


regional  public  docket  should  be 
directed  formally  to  the  EPA  Region  VII 
docket  office. 

The  address  for  the  Regional  docket 
office  is:  Barry  Thierer,  U.S. 
Environmental  Protection  Agency, 
Region  Vn,  726  Minnesota  Ave.,  Kansas 
aty,  KS  66101,  (913)  ^51-7515. 

Backgroxmd  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  LaBounty  site 
information  repository  which  is  located 
with: 
Charles  City  Public  Library,  106 

Milwaukee,  Charles  City,  Iowa  50616. 
Waterloo  Public  Library,  415 

Commercial,  Waterloo,  Iowa  50701. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

W.  Roemerman,  U.S.  Environmental 
Protection  Agency,  Region  Vn.  726 
Minnesota  Ave..  Kansas  Qty,  KS  66101, 
(913) 551-7694. 

SUPPLEMENTARY  INF0RMATK>N: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  E>eletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  Vn  annoimces  its  intent  to 
delete  the  LaBounty  site,  Charles  City, 
Floyd  Covmty,  Iowa  from  the  National 
'  Priorities  List  (NPL),  which  constitutes 
appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  healdi,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  Ust  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Response  Fimd  (Ftind). 
Pursuant  to  §  300.425  (e)(3)  of  the 
National  Contingency  Plan  (NCP),  any 
site  deleted  from  the  NPL  remains 
eUgible  for  Fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

The  EPA  will  accept  comments  on 
this  site  for  thirty  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  m  discusses  the  procedures  that 
the  EPA  is  using  for  this  action.  Section 
IV  discusses  how  the  site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  vdth  40  CFR 
300.425(e),  sites  may  be  deleted  from 


the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  action  by  responsible 
parties  is  appropriate;  or 

(iii)  Basedon  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and 
therefor,  taking  of  remedial  measures  is 
not  appropriate. 

Before  deciding  to  delete  a  site,  EPA 
must  first  determine  that  the  remedy  (or 
no  remedy  if  appropriate)  is  protective 
of  public  health,  welfare,  and  the 
environment.  In  addition,  §  300.425 
(e)(2)  of  the  NCP  requires  State 
concurrence  for  deleting  a  site  from  the 
NPL. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions. 
Section  300.425  (e)(3)  states:  "All 
releases  deleted  from  the  NPL  are 
ehgible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  HRS". 

m.  Deletion  Procedures 

EPA  Region  vn  will  accept  and 
evaluate  public  comments  before 
making  the  final  decision  to  delete  the 
site  from  the  NPL.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
commvmity  are  Ukely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  site:  ( 

1.  EPA  Region  VII  has  recommendai 
the  deletion  and  prepared  the  relevant 
documents. 

2.  The  State  of  Iowa  has  been 
consulted  about  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete  a  local  notice 
has  been  pubUshed  in  local  and 
community  newspapers  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials  and  other  interested 
parties.  This  local  notice  announces  a 
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thirty  (30)  day  public  comment  period 
on  the  deletion  package,  which  starts 
two  weeks  from  the  date  of  the  notice. 
|uly  12. 1993.  and  which  will  conclude 
on  August  11, 1993. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  coir.ments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  Hnal  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  the  comments  received  during 
the  public  comment  period. 

A  deletion  wrill  occur  after  the 
Regional  Administrator  for  Region  VII 
places  a  final  notice  of  deletion  in  the 
Federal  Register.  The  NPL  will  reflect 
any  deletions  in  the  next  final  update. 
Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region 

vn. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  recommending 
deletion  of  the  LaBcunty  site.  Qiarles 
aty.  Floyd  County.  Iowa  from  the  NPL. 

The  LaBounty  site  occupies  12  acres 
on  the  Cedar  River  floodplain  at  the 
southeastern  edge  of  Charles  City,  Floyd 
County,  Iowa.  TTbe  city  of  Charles  City 
has  an  estimated  population  of  8761. 

From  1953  to  1977.  Salsbury 
Laboratories  (now  Solvay  Animal 
Health  Products),  a  veterinary 
pharmaceuticals  manufacturer,  disposed 
of  an  estimated  6.4  million  cubic  feet  of 
arsenical  sludge  and  organic  waste 
onsite  by  landhlling  in  an  existing 
borrow  pit.  Leachale  from  LaBounty  has 
been  determined  to  be  contaminated 
with  36  chemicals  including  arsenic. 
ortho-nitroaniUne  (ON A),  and  1.1.2- 
trichloroethane  (TCEA).  Some  leachate 
plumes  also  contain  metals.  Leachate- 
contaminated  ground  water  discharges 
from  shallow  aquifers  into  the  Cedar 
River.  The  deeper  aquifer  is  presently 
not  contaminated  and  is  protected  by  an 
upward  gradient  and  by  an  aquiclude. 

The  LaBounty  site  was  added  to  the 
NPL  in  September.  1983  with  an  HRS 
score  of  70.73. 

The  State  of  Iowa  ordered  LaBoimty 
closed  in  1977.  In  1979.  EPA  and  the 
then  IDEQ  proposed  a  3-phased 
remedial  program.  Between  1977  and 
1985  several  investigations  were 
conducted  on  LaBounty  by  the  EPA  and 
by  others.  Beginning  in  1979.  Phase  I  of 
the  remedial  action  included 
installation  of  24  ground  water 
monitoring  wells.  In  1980,  as  part  of 
Phase  Q,  Salsbury  constructedf  surface 


water  diversion  structures,  an  onsite 
cap,  and  rerouted  a  storm  sewer. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  completed  a 
health  assessment  for  the  site  in 
October.  1983.  ATSDR  reviewed  the 
monitoring  data  and  determined  the 
concentrations  of  contaminants 
measured  posed  a  health  threat  via  the 
ingestion  pathway.  ATSDR 
recommended  continued  monitoring 
through  remediation  to  provide 
protection  of  human  health. 

On  July  3, 1985,  EPA  Issued  the 
CERCLA  Section  106/RCRA  Section 
3013  Consent  Order.  This  Order 
required  Phase  m  remedial  actions. 
These  included  installation  of  an 
upgradient  ground  water  diversion  wall 
and  nine  ground  water  monitoring 
wells. 

Phase  III  remedial  actions  were 
completed  in  January  1986.  EPA  has 
compiled  post-Phase  III  data  evaluating 
the  effectiveness  of  the  cutoff  wall.  The 
wall  has  been  proven  to  be  effective  and 
contaminant  levels  are  continuing  to 
drop. 

A  number  of  institutional  controls 
have  been  implemented  and  are  already 
in  place  at  the  LaBounty  site.  The  Iowa 
Department  of  Environmental  Quality 
has  restricted  withdrawals  from  the 
Cedar  Valley  aquifer  near  Charles  City. 
The  Lower  Cedar  Valley  aquifier  is 
protected  by  a  confining  shale  layer  and 
a  positive  head  difference  in  excess  of 
nine  feet  which  prohibits  movement 
from  the  upper  aquifer.  The  Iowa 
Department  of  Environmental  Quality 
has  limited  head  reduction  in  the  Lower 
Cedar  Valley  aquifer  to  no  more  than 
five  feet.  The  site  is  also  listed  in  the 
"State  Abandoned  or  Uncontrolled  Sites 
Registry"  under  classihcation  "d"  as 
properly  closed  and  requiring  continued 
maintenance.  By  law,  sites  on  this 
registry  may  not  be  sold  without  written 
approval  from  the  director  of  the  Iowa 
Department  of  Natural  Resources.  Also, 
Salsbury  Labs  has  obtained  perpetual 
easements  and  restrictive  covenants 
restricting  activity  at  the  site. 

Salsbury  will  continue  monitoring 
ground  water  wells  and  the  Cedar  River 
as  required  by  the  July  3, 1985.  CERCLA 
106/RCRA  3013  Order.  The  company  is 
taking  weekly  measurements  of  flow 
quantities  from  the  upgradient  diversion 
wall  sump  and  performing  arsenic 
analysis. 

EPA.  in  consultation  with  the  State  of 
Iowa,  has  determined  that  all  fund- 
financed  response  under  CERCLA  at  the 
LaBounty  site  has  been  completed,  and 
that  no  further  clean-up  by  the 


responsible  parties  is  appropriate  at  this 

time. 

William  W.  Rice. 

Acting  Regional  Administrator. 

IFR  Doc.  93-19128  Filed  8-»-93:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  9^-221;  RM-826S] 

Radio  Broadcasting  Services;  East 
Wenatchee,  Ephrata  and  Chelan,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Hartline 
Broadcasters  proposing  the  allotment  of 
Channel  229C2  at  East  Wenatchee. 
Washington,  as  its  second  local  FM 
transmission  service.  To  accommodate 
the  allotment  at  East  Wenatchee.  we 
shall  also  propose  the  deletion  of  vacant 
Channel  230C2  at  Ephrata.  Washington, 
the  substitution  of  Channel  238A  for 
Channel  228A  at  Chelan.  Washington, 
and  the  modification  of  Station  KOZI- 
FM's  hcense  accordingly.  See 
SUPPLEMENTARY  INFORMiVriON  infra. 
DATES:  Comments  must  be  Hied  on  or 
before  September  24. 1993,  and  reply 
comments  on  or  before  October  12. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  1X3  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
following:  John  F.  Garziglia,  Esq.. 
Pepper  &  Corazzini.  1776  K  Street  NW.. 
suite  200,  Washington,  DC  20006 
(Counsel  for  Petitioner);  and 
Northcentral  Broadcasting,  P.O.  Box 
819.  Chelan.  Washington  98816 
(Licensee  of  Station  KOZI-FM). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-221,  adopted  July  21, 1993.  and 
released  August  4, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239).  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
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3800,  2100  M  Street  NW.,  suite  140. 
Washington.  DC  20037. 

Channel  229C2  can  be  allotted  to  East 
Wenatchee  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
requested  with  a  site  restriction  of  6.8 
kilometers  (4.2  miles)  west,  provided 
Channel  230C2  at  Ephrata  is  deleted. 
The  coordinates  for  Channel  229C2  at 
East  Wenatchee  are  North  Latitude  47- 
25-18  and  West  Longitude  120-22-53. 
Additionally.  Channel  238A  can  be 
allotted  to  Chelan  at  Station  KOZI-FM's 
licensed  site.  The  coordinates  for 
Channel  23A  at  Chelan  are  North 
Latitude  47-51-07  and  West  Longitude 
119-52-18.  Since  East  Wenatchee  and 
Chelan  are  located  within  320 
kilometers  (200  miles)  of  the  U.S. 
Candian  border,  concurrence  by  the 
Canadian  government  has  been 
requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  93-19052  Filed  8-9-93;  8:45  ami 
BttUNG  COOe  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  93-219,  RM-8290] 

Radio  Broadcasting  Services;  Stapies, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  mle. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  David 
J.  DeLaHimt  d/b/a  Normin  Broadcasting 
Company  requesting  the  substitution  of 
Channel  234C3  for  Channel  234A  at 
Staples.  Minnesota,  and  modification  of 
its  construction  permit  for  Station  KSKK 
to  specify  operation  on  Channel  234A. 


Canadian  concurrence  will  be  requested 
for  this  allotment  at  coordinates  46-23- 
29  and  94-57-21.  We  shall  propose  to 
modify  the  construction  permit  for 
Station  KSKK  in  accordance  with 
§  1.420(g)  of  the  Commission's  Rules 
and  will  not  accept  competing 
expressions  of  interest  for  the  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  24. 1993.  and  reply 
comments  on  or  before  October  12, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  J.  DeLaHimt,  Normin 
Broadcasting  Company,  P.O.  Box  49. 
Park  Rapids,  Minnesota  56470. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-219,  adopted  July  16. 1993.  and  and 
released  August  4, 1993. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Reference  Center 
(room  239),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi'om  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc..  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

Provisinos  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
€ne.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Michael  C  Ruger, 

Chief,  Allocations  Branch.  Policy  and  Bulei 

Division.  Mass  Media  Bureau. 

(PR  Doc.  93-19054  Filed  8-9-93:  8:45  am] 
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47  CFR  Part  73 

PMM  Docket  No.  93-220,  RM-8293] 

Radio  Broadcasting  Services; 
Houston,  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Evangelistic  Alaska 
Missionary  Fellowship.  Inc.  requesting 
the  allotment  of  FM  Channel  221 A  to 
Houston,  Alaska,  as  that  community's 
second  local  FM  service.  Coordinates 
used  for  this  proposal  are  61-38-01  and 
149-50-28. 

DATES:  Comments  must  be  filed  on  or 
before  September  24. 1993,  and  reply 
comments  on  or  before  October  12, 
1993. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Edward 
W.  Hummers,  Jr.  and  Frank  R.  Jazzo, 
Esqs..  Fletcher,  Heald  &  Hildreth,  llA 
Floor,  1300  North  17th  St..  Rosslyn. 
Virginia  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-220.  adopted  July  16, 1993,  and 
released  August  4. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sobiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C  Ruger, 

Chief.  AUocations  Bmnch,  Policy  and  rule* 
Division.  Mass  Media  Bureau. 

(FR  Doc.  93-19055  Fiied  8-9-93:  S:45  am] 
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47  CFR  Part  73 

pm  Doctel  Na  Sa-224,  RM-t291] 

Radio  Broadcasting  Services; 
Farmlngton,  MS 

AGENCY:  Federal  Communications 
Commission.  i 

ACnON:  Proposed  rule.        ! 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KBEl, 
Inc.  proposing  the  allotment  of  Channel 
258C3  to  Farmlngton,  Missouri,  as  that 
community's  second  FM  broadcast 
service.  There  is  a  site  restriction  18.2 
kilometers  (11.3  Miles}  southwest  of  the 
commimity.  The  coordinates  for 
Channel  258C3  are  37-38-45  and  90- 
32-14. 

DATES:  Comments  must  be  filed  on  or 
before  September  24, 1993.  and  reply 
comments  on  or  before  October  12. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  E. 
Fiorini  m.  James  K.  Edmundson, 
Gardner.  Carton  &  Douglas.  1301 K 
Street  NW.,  suite  900.  East  Tower. 
Washington,  DC  20005. 
FOR  FURTHER  ttlFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-224.  adopted  July  16. 1993,  and 
released  August  4, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Com'mission's  Reference  Center  (Room 
239).  1919  M  Street  NW..  Washington. 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 


International  Transcription  Services. 
Inc.,  2100  M  Street  NW..  suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commuoications  Commission. 

Michael  C  Ruger. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  93-19056  Filed  S-9-93:  B:45  am) 
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47  CFR  Part  74 

[MM  Docket  No.  93-106,  DA  93-961] 

Experimental,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distribution  Services;  Instructional 
Television  Fixed  Service,  Purpose  and 
PermlssMe  Service 

AGENCY:  Federal  Commimicatitois 
Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time. 

SUMMARY:  This  Order  extends  the 
deadline  for  filing  reply  comments  in 
response  to  the  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-106  to 
August  19, 1993.  The  Wireless  Cable 
Association  International,  Inc.  (WCA) 
requested  a  21 -day  extension  of  the 
reply  comment  period  to  provide 
additional  time  for  its  members  and 
educational  entities  to  attend  WCA's 
annual  convention  on  August  2, 1993 
and  to  discuss  a  possible  compromise. 
In  view  of  these  justifications,  the 
Bureau  finds  good  cause  exists  for  an 
extension  of  time.  imtU  August  19. 
1993.  for  the  filing  of  reply  comments. 
DATES:  Reply  comments  are  due  by 
August  19. 1993. 

ADDRESSES:  Federal  Commimications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  MFORMATKM,  CONTACT: 
Anne  Lucey,  Mass  Media  Bureau.  Video 


Services  Division,  Distribution  Services 
Branch,  (202)  632-6357. 

SUPPI,£MENTARY  INFORMATION: 
Order 

In  the  matter  of  Amendment  of  Part  74  of 
the  Commission's  Rules  Governing  Use  of  the 
Frequencies  in  the  Instructional  Television 
Fixed  Service. 

Adopted:  July  28. 1993. 

Released:  July  28, 1993. 
Reply  Comment  Date:  August  19, 1993. 
By  the  Chief.  Mass  Media  Bureau 

1.  This  action  extends  the  deadline  for 
filing  reply  comments  in  response  to  the 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  93-106.  in  which  the 
Commission  sought  comment  on  the 
proposed  use  of  "channel  loading.  "  whereby 
Instructional  Television  Fixed  Service  (ITFS) 
licensees  authorized  to  operate  multiple 
channels  may  shift  the  per-channel  minimum 
ITFS  program  requirements  onto  fewer  than 
four  channels.  The  deadline  for  acceptance  o' 
reply  comments  was  July  29, 1993. 

2.  The  Wireless  Cable  Association 
International,  Inc.  (WCA)  requests  a  21-day 
extension  of  the  reply  comment  period,  until 
August  19, 1993.  to  provide  additional  time 
for  WCA  and  educational  entities  to  attend 
WCA's  anniial  convention  in  Orlando, 
Florida  on  August  2, 1993.  Several  entities 
which  filed  initial  comments  in  this 
proceeding,  according  to  WCA,  have  agreed 
to  participate  in  the  conference  to  discuss  a 
possible  compromise  regarding  the  proposal. 

3.  In  view  of  the  foregoing,  the  Bureau 
finds  that  good  cause  exists  for  an  extension. 
Pursuant  to  §  0.283  of  the  Commission's 
Rules.  47  CFR  0.283,  the  deadline  for  filing 
reply  comments  in  this  proceeding  is 
extended  to  August  19. 1993. 

Federal  Communications  Commission. 

Roy  |.  Stewart. 

Chief,  Mass  Media  Bureau. 

IFR  Doc  93-19051  Filed  8-9-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 


t:  NMFS  issues  this  notice  that 
the  New  England  Fishery  Management 
Coiuicil  has  submitted  Amendment  4  to 
the  Fishery  Management  Plan  (FMP)  for 
Atlantic  Sea  Scallops  for  Secretarial 
review  and  is  requesting  comments  from 
the  public. 
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DATES:  Comments  will  be  accepted 
through  October  4, 1993. 
AOORESSES:  Send  CommenU  Ui  Ridiard 
B.  Roe,  Regional  Director,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  10930. 
Clearly  mark  the  outside  of  the  envelope 
"Comments  on  Scallop  FMP."  Copies  of 
the  Amendment,  Supplemental 
Environmental  Impact  Statement,  and 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibihty  Analysis  are 
available  upon  request  from  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council. 
Suntaug  Office  Park,  5  Broadway. 
Saugus,  MA  01906. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Paul  H.  Jones,  Fishery  Policy  Analyst, 
508-281-9273. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  was  prepared  imder  the 
provisions  of  the  Ma^uson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

Amendment  4  proposes:  (1)  A 
moratorium  on  new  entrants  into  the 


scallop  fishery;  (2)  allocations  of  days- 
at-sea  (DAS)  that  vessels  may  fish  for 
scallops  based  on  three  vessel  groups 
(Full-time  and  Part-time,  and 
Occasional);  (3)  a  requirement  to 
purchase  and  install  Vessel  Tracking 
Systems  (VTS)  for  Full-time  and  Part- 
time  vessels  and  a  call-in  system  for 
Occasional  vessels  to  monitor  DAS;  (4) 
new  permit  requirements  for  vessel 
operators  and  dealers;  (6)  an  open 
access  scallop  permit  for  vessels  landing 
up  to  400  pounds  of  shucked  scallops 
per  trip;  (7)  limitations  on  upgrading  of 
vessel  size  and  engine  horsepower;  (8) 
a  prohibition  on  having  more  than  a  5 
percent  ownership  interest  in  scallop 
vessels;  (9)  mandatory  reporting  for 
permitted  vessels  and  dealers;  (10) 
crew-size  limits;  (11)  maximum  dredge 
and  trawl  sweep  size  restrictions;  (12) 
minimum  ring  mesh  size  restrictions; 
(13)  framework  measures  to  adjust  the 
effort  control  and  other  measures  in  the 
proposed  amendment  and  provisions  in 
the  plan;  and  (14)  an  annual  option  for 
vessels  in  the  Part-time  or  Occasional 


category  to  fish  in  the  next  higher  vessel 
group  (i.e.  Occasional  to  Part-time  or 
Part-time  to  Full-time)  with  additional 
gear  and  crew  restrictions.  This 
amendment  also  includes  a  definition  of 
overfishing  for  sea  scallops  and  a 
determination,  baaed  on  this  definition, 
that  the  sea  scallop  resource  is 
overfished.  The  intent  of  this 
amendment  is  to  reduce  the  fishing 
mortality  rate  and  rebuild  the  stock  of 
Atlantic  sea  scallops. 

The  receipt  date  for  this  amendment 
is  August  4, 1993.  Proposed  regulations 
to  implement  this  amendment  are 
scheduled  to  be  published  within  15 
days  of  the  receipt  date. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  August  5. 1993. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc  93-19165  Filed  6-S-93;  2:33  pm| 
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public.  NoticM  ot  hearings  and  mvastigations. 
committsa  maattngs,  agancy  dadsions  and 
ruKngs.  deiagations  of  authority,  Ming  of 
petitions  and  applications  and  agancy 
stalamants  of  organization  and  functions  are 
exampias  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forvst  S«rvlc«  { 

EatablishiTMnt  of  Ozark  Purchase  Ur>H 

AGENCY:  Forest  Service,  USDA. 

ACnON:  Notice  of  establishment  of  Ozark 

Purchase  Unit. 

SUMMARY:  On  July  8, 1993.  the  Secretary 
of  Agriculture  created  the  Ozark 
Purchase  Unit.  This  purchase  unit 
comprises  7,115  acres,  more  or  less, 
within  Pope  County,  Arkansas.  A  copy 
of  the  Secretary's  establishment 
document  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  July  8, 1993. 
ADOftESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  Ble  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Auditor's  Building,  201 14th  Street,  SW, 
Washington,  DC  20090-6090. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090,  (202)  205- 
1248. 

Dated:  July  30. 1993. 
ChariM  K.  HarlgravM. 

Acting  Chief. 

Establiahment  of  Ozark  Purchase  Unit, 
Pope  County,  AR 


i 


Piirsuant  to  the  Secretary  < 
Agriculture's  authority  under  section 
17,  Public  Law  94-588  (90  stat.  2949), 
the  Ozark  Purchase  Unit  is  being 
established  and  is  described  as  follows: 

Pope  Cooaty,  Arkaaaaa,  Sth  Principal 
Meridian  | 

TION,  R19W  ' 

SecUon  31:  NWV«.  WViNEv«.  NV«SWV«, 

Part  of  SWSWV«SWy4  lying  north  of 

Broomfield  Road 
TION.  R20W 


UMI 


Section  15:  All 

Section  16:  All 

Section  17:  E>/i,  E'-^SWV4.  SW'ASW'A 

Section  19:  E^/iE^/» 

Section  20:  All 

Section  21:  All 

Section  22:  All 

Section  23:  All 

Section  26:  All 

Section  27:  NMi.  NEV«SEV«,  Part  of 

NWV4SEV4  lying  north  of  Broomfieid 

Road.  Part  of  NEV4SWV4  lying  north  of 

Broomfield  Road 
Section  28:  N'/i.  N'/iN'/iSE'/i 
Section  29:  NVi,  NWV4SWV4. 

W'/^NEV4SWV4.  W'/.SWV4SWV4 
Section  30:  E'/iE'/i 
Section  36:  NE'/..  E^/iNW'A. 

NV1NWV4.NEV4SEV4.  N'/iSEV4SEV4. 

The  area  described  contains  7.115  acres, 
more  or  less,  and  is  adjacent  to  the  Ozark 
National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911.  as  amended. 

Dated:  July  8. 1993. 
Mike  Espy, 

Secretary  of  Agriculture. 
IFR  Doc.  93-19077  Filed  8-»-93:  8:45  am] 
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Eatabliahmant  of  BogachM  Purchase 
Unit 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  establishment  of 
Bogachiel  Purchase  Unit. 

SUMMARY:  On  July  8, 1993,  the  Secretary 
of  Agriculture  created  the  Bogachiel 
Purchase  Unit.  This  purchase  unit 
comprises  1,080  acres,  more  or  less, 
within  Jefferson  County,  Washington.  A 
copy  of  the  Secretary's  establishment 
document  which  includes  the  legal 
description  of  the  lands  within  the 
purchase  unit  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  July  8, 1993. 
ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  Ble  and 
available  for  public  inspection  in  the 
OfHce  of  the  Chief  of  the  Forest  Service, 
Auditor's  Building,  201 14th  Street. 
SW.,  Washington.  DC  20090-6090. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA.  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (202)  205- 
1248. 


Dated:  July  30. 1993. 
Oiarlaa  R.  Hartgravas, 

Acting  Chief. 

Establiahment  of  Bogachiel  Purchase 
Unit,  Jefferson  County,  WA 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  section 
17,  Public  Uw  94-588  (90  Stat.  2949), 
the  Bogachiel  Purchase  Unit  is  being 
created  in  Jefferson  County. 
Washington.  The  lands  within  the 
purchase  unit  are  described  as  follows: 

leffenon  County,  WA.  Wiliiamette  Meridian 

T.  27N..R.  12W. 
Section  4:  N'-^; 
Section  5:  N'/i; 
Section  6:  N'/i.  NWV4SEV4,  and  N'/zSW'A. 

The  area  described  contains  1.080  acres, 
more  or  less,  and  is  adjacent  to  the  Olympic 
National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911,  as  amended. 

Dated:  July  8. 1993. 
MikeEapy, 

Secretary  of  Agriculture. 
IFR  Doc.  93-19078  Filed  8-9-93:  8:45  am| 
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Open  Pit  Gold  Mine  Expansion 
Proposal,  Sawtooth  National  Forest, 
Cassia  County,  Idaho;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service,  acting  as 
lead  agency,  will  prepare  a  Draft 
Environmental  Impact  Statement  on  a 
proposal  by  Black  Pine  Mining.  Inc.,  to 
expand  their  current  open  pit  gold 
mining  operations.  The  proposed  action 
is  to  mine  gold  ore  from  newly 
discovered  deposits  in  the  area.  The 
proposed  action  involves  development 
of  three  open  pits,  one  associated  waste 
rock  dump,  three  waste  backfiUs  to 
existing  permitted  pits,  three  haul  road 
segments,  and  an  increase  in  the  height 
of  the  currently  permitted  leach  pad 
entirely  on  National  Forest  System 
Lands.  The  gold  ore  would  be  processed 
within  the  footprint  of  the  currently 
permitted  leach  pad  and  processing 
plant  facilities. 


r 
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DATES:  Comments  concerning  the  scope 
of  the  analysis,  issues,  and  alternatives 
should  be  received  by  September  9, 
1993. 

ADDRESSES:  Send  written  comments  to 
Donald  E.  Peterson,  Burley  District 
Ranger.  3650  S.  Overland  Avenue. 
Burley,  Idaho  83318. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Randall,  District  Minerals 
Administrator,  Burley  Ranger  District. 
Sawtooth  National  Forest,  3650  S. 
Overland  Avenue,  Burley,  Idaho  83318. 
Phone:  (208)  678-6430. 

SUPPI.EMENTARY  MFORMATION: 

Background 

Black  Pine  Mining,  Inc.  (a  subsidiary 
of  Pegasus  Gold  Corporation)  purchased 
the  rights  to  develop  a  cyanide  heap 
leach/open  pit  gold  operation  from 
Noranda,  Inc.,  in  June  1990,  The  project 
is  located  on  the  Black  Pine  Division  of 
the  Burley  Ranger  District,  Sawtooth 
National  Forest,  and  the  Deep  Creek 
Resource  Area,  Burley  District,  Bureau 
of  Land  Management. 

Noranda  submitted  plans  for  the 
development  of  the  mine  in  1987. 
Environmental  analysis  was  conducted 
on  the  proposal  and  the  findings 
documented  in  an  Environmental 
Assessment  (EA)  dated  August  1988. 
The  decision  to  allow  mining  was 
documented  in  a  Decision  Notice  and 
Finding  of  No  Significant  Impact 
(FONSI)  dated  August  4, 1988. 

Naranda's  Operating  Plan,  Revision  2. 
was  prepared  and  approved  on  August 
7, 1989.  The  approved  operating  plan 
involved  the  development  of  three  open 
pits,  two  large  cyanide  heap  leach  pads, 
up  to  eight  cyanide  pounds,  and  ore 
haul  road  system,  ore  recovery  facilities, 
and  ancillary  mining  facilities  with  the 
capacity  to  process  approximately  11 
million  tons  of  gold  ore. 

Black  Pine  Mining,  Inc.  (BPMI) 
adopted  Noranda 's  approved  plan  when 
they  acquired  the  rights  to  mine  from 
Noranda  in  June  1990.  BPMI  then  re- 
evaluated the  approved  plan  and 
submitted  a  revised  development  plan — 
The  Black  Pine  Plan  of  Operations, 
Revision  3.  It  was  evaluated  in  an  EA 
dated  March  1991.  The  decision  to 
allow  changes  identified  in  the  revised 
operating  plan  was  dociunented  in  a 
FONSI  dated  March  4. 1991. 

Revision  3  involves  constructing  a 
single  100-acre  valley  fill  (composite) 
heap  leach  facility  in  place  of  the 
previously  approved  two  leach  pads. 
Seven  of  the  eight  surface  ponds  were 
eliminated.  Instead  of  the  11  million 
tons  of  ore  previously  approved,  up  to 
22  million  tons  could  be  processed. 


Propoead  AcUoa 

The  Forest  Service  proposes  to 
approve  a  new  operating  plan  to  allow 
BPMI  to  mine  gold  ore  in  three  newly 
discovered  deposits  in  open  pit  fashion. 
Specific  components  of  the  proposal  are 
"E"  Pit,  "E"  Pit  Haul  Road,  "E"  Pit 
Waste  backfill  of  the  approved  "B"  Pit. 
"C/D"  Pit,  "C/D"  Haul  Road,  "C/D" 
Waste  backfill  of  the  approved  TalUnan 
Pit,  "C/D"  Waste  Dump,  "J"  Pit,  "J"  Pit 
Haul  Road.  "J"  Pit  Waste  backfill  of  the 
approved  "A"  Pit.  and  the  increase  in 
height  on  the  presently  approved  leach 
pad.  The  comi>any  proposes  to  utilize 
existing  fedlities  to  process  the  leach 
solutions. 

"E"  Pit— The  recently  developed  "E" 
Pit  has  approximately  one  million  tons 
of  ore  and  .7  milUon  tons  of  waste 
material.  The  location  of  the  pit  is  on 
the  western  slope  of  Black  Pine  Cone 
with  an  alignment  that  is  northwest  to 
southeast.  The  pit  area  will  affect  42.6 
acres. 

"E"  Pit  Haul  flood— The  proposed 
route  to  "E"  Pit  is  on  the  east  side  of 
Black  Pine  Mountain,  crossing  just 
above  the  approved  "B"  Pit.  This  route 
uses  as  much  of  the  present  road  system 
as  possible  without  limiting  the 
flexibility  of  mining  operations.  The 
proposed  route  also  allows  for 
backfilling  of  the  approved  "B"  Pit. 

The  proposed  route  is  6,490  fiset  in 
length.  The  balance  between  cut  and  fill 
material  for  the  road  will  be  generated 
from  pit  waste  material.  This  route 
affects  approximately  22.5  acres. 

"E"  Pit  Waste— Waste  material  from 
"E"  Pit  will  be  used  as  backfill  in  the 
approved  "B"  Pit.  This  component  will 
not  disturb  any  new  acreage. 

"C/D"  fti— The  proposed  "C/D"  Pit 
has  approximately  8  million  tons  of  ore 
and  12  million  tons  of  waste  material. 
The  location  of  the  pit  is  southwest  of 
the  present  Tallman  Pit,  with  elevations 
similar  to  Tallman  Pit,  with  a  general 
alignment  of  northwest  to  southeast. 
The  pit  will  afiiact  approximately  115.2 
acres. 

"C/D"  Haul  Road— The  proposed 
route  utilizes  approximately  1,500  feet 
of  the  existing  approved  Tallman  Waste 
dump,  and  is  constructed  internal  to  the 
pit.  The  road  will  not  afiect  any  area 
outside  of  the  approved  Tallman  Waste 
dump  and  the  proposed  "C/D"  Pit  and 
"C/D"  Waste  dump. 

"C/D"  Waste  Dumps— Two  waste 
dump  areas  are  proposed  for  waste 
material  from  the  "C/D"  Pit.  The  upper 
site  utilizes  the  existing  Tallman  Pit  to 
continue  the  backfilling  started  with 
"B"  Pit  material.  The  upper  dump  will 
provide  dump  capacity  for  3.5  million 
tons  of  material  and  will  not  affect  any 


additional  area.  Access  to  this  upper 
dump  location  will  affect  5.3  acres.  The 
lower  dump  site  allows  for  capacity  for 
the  remainder  of  the  material  not  used 
as  backfill  of  Tallman  Pit,  but  as  with 
the  present  mine  plans  every  effort  will 
be  made  to  backfill  portions  of  "C/D" 
Pit  as  is  practical  and  scheduling 
allows.  The  lower  dump  will  be 
reshaped  to  3H:1V  slopes  and  will  affect 
28.5  acres. 

"/"  Pif— The  "J"  Pit  contains 
approximately  .8  million  tons  of  ore  and 
1.6  million  tons  of  waste  material.  The 
pit  is  located  to  the  north  of  the 
approved  "A"  Pit,  on  the  north  slope  of 
Mineral  Gulch  drainage.  The  proposed 
pit  will  affact  approximately  18.8  acres. 

"/"  Pit  Haul  Road— The  road  to  "J" 
Pit  will  take  advantage  of  the  existing, 
approved  roads  and  waste  dumps  in 
"A"  Pit.  As  with  other  approved  and 
proposed  roads,  this  road  will  be 
constructed  to  minimize  disturbance 
and  at  the  maximum  safe  grade  (10%). 
The  pro(K>sed  road  will  affect  40.7  acres. 

"/''  Pit  Waste— The  waste  material 
bom  "J"  Pit  Mrill  be  used  to  backfill  the 
lower  part  of  the  eastern  portion  of  the 
approved  "A"  Pit.  This  proposed 
component  will  not  affect  any  new  area. 

LmcH  Pad— The  proposed  increase  in 
height  of  the  approved  leach  pad  will 
accommodate  all  of  the  additional 
reserves  from  the  proposed  pits.  It  is 
proposed  to  increase  the  approved  pad 
height  by  50  fset.  No  additional  area 
will  be  affected.  The  contours  of  the 
reclaimed  heap  will  approximate  the 
approved  Oi>erating  Plan. 
Geotechnically  the  proposed  height 
does  not  present  any  problems.  Test 
woric  done  for  the  permitted  heap, 
evaluated  a  total  leaded  depth  of  200 
feet. 

Idaho  Department  of  Health  and 
Welfere,  Division  of  Environmental 
Quality  and  Division  of  Water 
Resources,  Department  of  Lands,  and 
Department  of  Fish  and  Game  will  be 
cooperating  agencies. 

Decision  To  Be  Made 

Based  on  the  analysis  in  the 
Environmental  Impact  Statement  (EIS), 
a  determination  of  bow  to  best  operate 
the  Black  Pine  Mine  will  be  made.  The 
analysis  in  the  EIS  will  not  make  a 
determination  as  to  whether  BPMI 
should  be  allowed  to  mine.  This 
decision  has  already  been  made  in  the 
Forest  Plan  and  through  the  approval  of 
BPMI's  existing  operating  plan.  The 
decision  to  be  made  is  whether  to 
implement  the  proposed  expansion  plan 
or  continue  writn  the  currently  approved 
plan. 

In  making  this  decision,  the  following 
determinations  must  be  made: 
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1.  Detennine  if  tb«  propoMd  changes 
are  in  conformance  vdth  sxisting  Forest 
Service  policies,  regulatioiu,  and 
approved  land  management  direction 
including  the  requirements  of  the 
Federal  Land  Policy  and  Management 
Act(FLPKCA). 

2.  Determine  if  any  additional 
mitigation,  management,  or  monitoring 
requirements  are  needed  if  the  proposed 
changes  are  implemented. 

lasnes  Identified  to  Del*       I 

A  niunber  of  issues  have  been 
identified  to  date  for  theproposed 
expansion  of  the  mine.  The  issues 
shown  here  were  derived  firom  an 
interdisciplinary  team  of  resource 
specialists  who  have  reviewed  the 
proposal  and  monitored  the  current 
mining  operations.  The  main  issues  are 
summarized  below: 

1.  Visual  Quality:  The  proposed  pits, 
diunps.  and  haiil  roads  impact  the 
visual  quality  of  the  Black  Pine 
Mountains.  The  existing  mine  site  is 
visible  from  Interstate  84.  The  proposed 
expansion  will  be  visible  from  Interstate 
84  and/or  Highway  30. 

2.  Public/Curator  Safety:  The 
construction  of  haul  roads,  pit 
excavation  methods,  wraste  dump 
construction,  and  temporary  aree 
closure  boundaries  afreet  public  and 
operator  safety. 

3.  SoilAVatershed:  Disturbances 
associated  with  the  construction  of  the 
pits,  dumps,  and  haul  roads  include  the 
potential  to  increase  sur&ce  erosion  and 
afiisct  watershed  Quality. 

4.  Reclamation  Potential:  The  surface 
conditions  (side  slope  steepness,  sparse 
vegetation,  vario\is  soil  conditions,  dry 
climate,  etc.)  and  type  of  disturbance 
(pit,  dump,  or  road)  afiiacts  the  standard 
of  reclamation  that  can  be  expected  to 
be  successful. 

5.  Mine  Economics:  The  location  of 
the  project  components,  the  timing  of 
approval  and  the  reclamation  standards 
imposed  afiisct  the  economics  of  the 
mine.  The  mining  operations  affisct  the 
economies  of  the  local  communities 
(Malta,  Burley,  and  Snowville). 

6.  Waste  Rock  Stability:  The  location, 
construction,  and  composition  of  the 
waste  rock  afiiact  the  stability  of  the 
waste  diunp  over  time. 

7.  Wildlin:  The  proposed  pits, 
dumps,  and  haul  roads  impact  wildlife 
habitat. 

Poasttile  Ahenutives 

The  Draft  Environmental  linpect 
Statement  will  analyse  alternatives  for 
roads  and  diunps.  llie  location  of  the 
deposits  are  fixed.  Following  are  the 
alternatives  to  be  analyzed  as  of  this 
date.  These  alternatives  are  not  fully 


developed  at  his  time,  but  will  be  when 
the  Draft  EIS  is  ccHupleted.  Any 
components  of  the  expansion  or  their 
alternatives  could  require  an 
amendment  to  the  Forest  Plan. 

No  Action  Ahemative:  Under  the  no 
action  alternative,  mining  would 
continue  as  approved  in  BPMI's  Plan  of 
Operations,  Revision  3.  The  oroposed 
pits,  waste  dumps,  haul  roaoi,  and  the 
increased  height  of  the  leach  pad  would 
not  be  allowed. 

Haul  Road  AltemaUve  91:  "E"  Pit— 
BPMI's  proposed  haul  route.  Starts  on 
the  east  edge  of  "A"  Pit  and  traverses 
southwest  along  the  south  edge  of  "A',' 
Pit,  the  north  edge  of  "B"  Pit  and  the 
eastern  slope  of  Black  Pine  Cone 
Mountain  to  "E"  Pit.  Length  is 
approximately  6,490  feet.  Disturbance  is 
22.5  acres. 

Haul  Road  Alternative  §2:  "E"  Pit- 
Starts  from  the  west  edge  of  "A"  Pit 
heading  south  through  a  series  of  switch 
backs  and  traverses  Oie  east  slope  of 
Black  Pine  Cone  Mountain  to  "E"  Pit. 
Length  is  6,900  fset.  Disturbance  is  28.8 
acres. 

Haul  Road  Ahemative  93:  "C/D"  Pit— 
The  proposed  route  starts  on  the 
existing  Tallman  waste  dump  heading 
south  to  the  edge  of  "C/D"  Pit.  The 
remainder  of  the  road  is  constructed 
internal  to  the  pit,  and  will  be  mined 
out  as  the  pit  progresses.  Due  to  the 
narrow  nature  of  the  deposit  and  the 
steepness  of  the  terrain,  only  one 
practical  route  is  available.  No  new 
disturbance  would  occur. 

Haul  Road  AltemaUve  94:  "J"  Pit— 
The  proposed  route  utilizes  the  existing 
roads  and  waste  dumps  in  "A"  Pit.  The 
route  starts  on  the  "A"  Pit  Waste  Dump 
and  heads  east  to  the  edge  of  ")"  Pit  for 
1,700  feet.  Due  to  the  small  size  of  the 
deposit  and  the  steep  terrain,  only  one 
practical  route  is  available.  Disturbance 
is  approximately  40.7  acres. 

Wast  Dump  Alternative  91:  "E"  Pit— 
This  is  the  proposed  waste  dump  for 
"E"  Pit.  Waste  will  be  backfilled  in  the 
existing,  mined  out  "B"  Pit  at  an  "angle 
of  repose."  No  new  disturbance  wo\ild 
occiu. 

Waste  Dump  AltemaUve  92:  "E"  Pit— 
An  angle  of  repose  backfill  of  the 
mined-out  "A"  Pit  west.  No  new 
disturbance  would  occur.  This 
alternative  would  require  the 
construction  of  the  Haul  Road    ' 
Alternative  i2. 

Waste  Dump  AltemaUve  93:  This  is 
the  proposed  waste  diunp  for  "C/D"  Pit. 
A  portion  of  the  waste  would  be  used 
to  oackfill  the  existing  Tallman  Pit, 
requiring  about  5.3  acres  of  haul  road 
disturbance.  The  backfill  will  not 
disturb  any  new  areas.  The  remainder  of 
the  waste  will  be  hauled  to  a  location 


immediately  east  of  "C/D"  Pit  and 
would  be  shaped  to  3H:1  V.  Disturbance 
will  be  approximately  28.5  acres. 

Waste  Dump  Alternative  94:  "C/D" 
Pit — As  is  Waste  Dump  Alternative  i3, 
a  portion  will  be  used  to  backfill 
Tallman  Pit.  The  remainder  would  be 
hauled  to  the  existing  Tallman  Waste 
Dump.  Distxirbance  will  be  about  28.5 
acres. 

Waste  Dump  Alternative  95:  The 
proposed  waste  dump  for  "J"  Pit  to 
backfill  the  mined  out  lower  portion  of  . 
"A"  Pit  at  an  angle  of  repose.  No  new 
disturbance  would  occur. 

Leach  Pad  Altemative  #  1 :  The 
proposed  action  is  to  increase  the  height 
of  the  current  permitted  leach  pad  by  an 
additional  50  feet.  The  current 
permitted  loading  depth  is  a  nominal 
100  feet.  The  contoun  of  the  reclaimed 
heap  will  approximate  those  in  the 
approved  Operating  Plan.  The  permitted 
heap  was  evaluated  for  a  total  loading 
depth  of  200  feet  and  found  no 
geotechnical  problems.  No  new 
disturbance  would  occur. 

Permits.  Licenses  Required 

There  are  a  number  of  state  permits 
that  have  been  secured  by  BPMI  for 
their  current  ofrarations.  The  following 
permits  may  need  to  be  modified  if  the 
expansion  project  is  implemented: 

Reclamation  Plan:  Idaho  Department 
of  Lands:  Amend  Plan  #RP-1086. 

Pemiit  to  Construct  an  Air  Pollution 
Emitting  Source:  Idaho  Department  of 
Health  and  Welfare,  Division  of 
Environmental  Quality;  Amend  Permit 
«0440-0018. 

Ore  Processing  by  Cyanidation:  Idaho 
Department  of  Health  and  Welfare, 
Division  of  Environmental  Quality; 
Amend  Permit  CN-000020-3. 
Resources;  Amend  Permit  D17-7132. 

Plan  of  Operations:  USD  A  Forest 
Service,  USDI  Bureau  of  Land 
Management;  Supplement  to  Operating 
Plan  #01-91-02  (Black  Pine  Mine,  Plan 
of  Operations,  Revision  3)  as  amended. 


Scoping 

A  scoping  statement  is  being 
develop>ed  which  will  be  sent  to  all 
interested  publics.  Those  on  the  scoping 
mailing  list  from  the  EA  and 
supplemental  EA  for  mining  will  be 
notified.  All  publics  who  indicated  they 
wished  to  be  notified  of  any  proposal  on 
the  Sawtooth  National  Forest  (1992 
Sawtooth  National  Forest  Shareholder's 
list)  will  receive  a  scoping  statement 
and  invitation  to  comment.  There  are 
over  two  hundred  individuals, 
organizations,  and  agencies  on  these 
lists. 

Several  local  newspapen  will  be 
notified.  A  press  release  will  describe 
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the  proposal  and  invite  the  public  to 
comment.  The  release  will  include 
notification  of  a  public  scoping  meeting 
that  will  be  held  in  Burley,  Idaho,  on 
August  24, 1993.  This  scoping  process 
will  allow  30  days  after  pubhcation  of 
this  notice  for  submitting  additional 
comments  concerning  the  scope  of  the 
analysis,  issues,  and  alternatives. 

The  Forest  Service  will  be  actively 
seeking  public  input  after  the  draft  has 
been  published.  It  is  anticipated  the 
Draft  Environmental  Impact  Statement 
will  be  completed  by  September  24, 
1993,  and  the  final  by  December  22. 
1993.  There  will  be  a  formal  comment 
period  on  the  draft  and  an  open  house 
will  be  held  to  discuss  the  draft  if 
needed. 

The  comment  period  on  the  draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:,  435  U.S.  519.  552  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  xmtil  after 
the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1988)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 


these  court  rtilings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discv.ssed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 

Jack  E.  Bills,  Forest  Supervisor. 
Sawtooth  National  Forest  is  the 
responsible  official. 

Dated:  August  4, 1993. 
lack  E.  Bilb. 
Forest  Supervisor. 

[FR  Doc.  93-19147  Filed  8-9-93;  8:45  am] 
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Coop«rativ«  State  RMMreh  8«rvic« 

CommlttM  of  Nin«;  llMting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972.  (Pub.  L.  92-463.  86  Stat.  770- 
776),  the  Cooperative  State  Research 
Service  announces  the  following 
meeting: 

Name:  Committee  of  Nine. 


Date:  September  8, 1993, 8  a.m.-5  p.m., 
September  9, 1993, 8  a.m.-Noon 

Pfoce.  Room  338C.  901  D.  Street  SW. 
USDA  CSRS.  Washington,  DC 

Type  of  Meeting:  Open  to  the  public 
Penops  may  participate  in  the  meeting  as 
time  and  tpace  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  ¥fith 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  tvro  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  Agricultural 
Experiment  Stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Walter  R.  Woods,  Bxecutiva 
Secretary,  U.S.  Department  of  Agriculture. 
Cooperative  State  Research  Service,  Room 
346,  Aerospace  Building,  Washington,  D.C 
20250,  Telephone:  202-401-6040. 

Done  at  Washington,  D.C  this  30th  day  of 
July,  1993. 
John  Patrick  Jordan, 

Administrator,  Cooperative  State  BeseanA 
Service. 

[FR  Doc.  93-19146  Filed  »-9-«3:  8:45  am) 
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Packar*  and  Stockyards 
AdmlniatratkNi 

Dapoating  of  Stockyarda 

Notice  is  hereby  given,  that  the 
livestock  maiicets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.).  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the    . 
Act. 


FadWy  No.,  name,  and  tocation  of  stockyard 


CO-100 

IL-159 

OK-103 

OK-130 

OK-136 

OK-142 

OK-157 

OK-162 

OK-169 

OK-172 

OK-175 

OK-194 

OK-182 

TX-104 

TX-110 

TX-120 

TX-326 

TX-121 


AiaT^oaa  Auction,  Alamosa,  Colorado ~.. 

Mercer  County  Livestock  Auction,  Vioia,  Illinois — ........ 

Dorssy  Horse  Auclkyi,  Anadarfco,  Oklahoma  

Tillman  County  Stockyards,  Inc.,  Frederick,  OUahoma 

Hobart  Stockyard,  Inc..  Hobart.  Oklahoma  

Lawton  Stockyards,  Lawton,  Oklahoma 

Pauls  Valley  Uvsstock  Auctkm,  Pauls  Valley,  Oklahoma  .... 

Spitler  Aucttoo.  inc.,  Praflue,  Oklahoma  -.. 

Snyder  Livestock  Co.,  Inc.,  Snyder,  Oklahoma  

Loopers  Auctk>n,  Stillwater,  Oklahoma  

Tahlequah  Sals  Bam,  Inc.,  Tahiequah,  Oklahoma 

Tonkawa  Uvstock  Exchangs,  Tonkawa,  Oklahoma  

Watonga  Uvsstock  Commisskm,  Inc.,  Watonga,  Oklahoma 

AmarMk)  Horss  AucHon,  Amarttto,  Texas  

Runnels  County  Auctkxi  Co.,  BalNnger,  Texas 

CatHsman's  Commisskin  Company,  Brady.  Texas  — 

OK  Audion  Co.,  Brackaraklgs,  Tsxas 

Brscksnddgs  Stockyards,  Brscksnridgs,  Tsxas 


I— »»*•»<■■■■*>•■< 


Dais  of  posting 


March  7,  1957. 
Novsmbsr  30, 1959. 
Ssptsmbsr7.  1961. 
JsvHiary  19,  1962. 
Febnjsry  5,  1958. 
Dscsmbsr  20, 1948. 
Apnl  6,  1956. 
March  27,  1969. 
February  12, 1959. 
October  1,1959. 
May  16, 1959. 
May  1, 1975. 
August  26, 1965. 
August  11, 1968. 
March  6, 1958. 
Juns  17, 1970. 
August  7, 1982. 
August  16, 1963. 
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Fscllly  No.,  fwnw,  •nd  locjMow  of  sloclcywil 


TX-125 
TX-139 
TX-151 
TX-166 
TX-179 
TX-188 
TX-^328 
TX-217 
TX-218 
TX-221 
TX-224 
TX-22e 

'n(-a80 

TX-243 
TX-«17 
TX-324 
TX-258 
TX-261 
TX-299 
TX-319 

Tx-aao 

TX-279 
TX-2e5 
WY-106 


UMMook  Audon,  Browmmod.  T< 
Ciotano*.  OtarfcsviH*.  T«km  . 

OrooMl  Auction  Oompany.  Cnxhatt.  Texas 

E«anl  CoHwiMfcin  Company,  Ewant.  Texas 

Qrapavlna  Uwooktok  Bam,  Gnip«*ta,  Tsxas 

Rusk  County  Auction.  Inc.  Hsndoraon.  Tsxas 

Hsrolofd  Catia  Conwwission  Co.  Inc..  Haroford.  Ta; 
Mansilatd  Uvastocfc  Convnisalon  Ca.  Inc.. 


Ftfis  County  Uvaalocit  AucSon.  Martin,  Taxas 
MctOnnay  Stabta  and  Horaa  Auction,  McKinnay,  Ti 

B  t  B  Uvaslodt  MariM,  iMarcailsa.  Tsxas 

Wood  County  tJwaalock  Commission  Co..  Minaoia.  T( 
Andaraon  County  Uwastoctt  Auction,  Palaslina.  Taxai 

Paaraal  Uwaakx*  Mattot,  inc.  PaarsaN.  Tsxas - 

Pawsitf  Uwaatocic  IMaital.  P'mntti,  Tsxas 

Community  Uvastock  Salas,  Inc..  Rio  Gfanda  City.  Ti 

Seymour  Stodtyards.  Seymour,  Texas 

Enlh  County  Stodcyaids.  StsphsnvlUe.  Texas 
Davis  Uvaslock  Corrwiission,  Inc.  Tyler,  Texai 
Ranchers  and  Famen  Uvestocic.  Ync.,  Uvalde,  T 
Van  Alstyna  Uvaalocfc  Commission  Co.,  Van  AMyna.  T( 
WaxahacNa  Uva  Stodt  Cummlsaion.  Inc..  WaxahacM,  Ti 
WWs  Point  LNaslocIt  Commission,  inc..  Wile  Point.  Taxas 
Powal  U^BStocii  EaOhanga,  Powel.  Wyoming 


Data  of  poetkig 


Fabruary  28,  1957. 
April  7. 1960. 
January  16.  1957. 
Febfuaor  27.  1957. 
April  17.  1967. 
March  9,  1959. 
July  25.  1963. 
March  6. 1959. 
FebnMry  26. 1957. 
January  19. 1959. 
October  30, 1964. 
Oecemt>er  18. 1956. 
March  22,  1972. 
June  12,  1957. 
August  13. 1979. 
December  15,  1962. 
November  14, 1956. 
March  19. 1957. 
September  9. 1972. 
Septembers.  1961. 
August  13.  1982. 
September  1. 1970. 
April  3.  1957. 
June  29.  1950. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and.  thus, 
may  be  made  effiective  in  less  than  30 
dajrs  after  publication  in  the  Federal 
Eagister  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C  202)  and 
is  effective  upon  publication  in  the 
Federal  Ragiater.  \ 


Dona  at  Washington.  DC  this  3rd  day  of 
August.  1993. 
HeroM  W.  Devja. 

Dimctor,  Livestock  Marketing  Division. 
IFR  Doc.  93-19144  Filed  &-0-93: 8:45  am] 
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Posting  of  Stockyards 

Pursuant  to  the  authority  pro\'ided 
under  section  302  of  the  Padcers  and 


Stockyards  Act  (7  U.S.C  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  section  302(b).  by  posting 
notices  at  the  stockyards  on  the  dates 
specified  below,  that  the  stockyards  are 
subject  to  the  provisions  of  the  Packers 
and  Stockyards  Act,  1921.  as  amended 
(7  U.S.C  181  et  seq). 


FacNIty  No.,  nwne.  and  location  ol  slodcyard 


AR-ISQ    London  Auction  Bam.  London.  Arkanaaa _ 

MN-189    Al  Phaaa  Arena.  Inc.  Spring  Grova.  Minnaaota 
MO-275   MO-KAN  Uvaatock  Martial.  Paasaic.  Misaoud  .. 


Date  ol  posting 


July  5, 1993. 
June  7. 1993. 
July  1,  1993. 


Done  at  Washington,  DC  this  3rd  day  of 
August.  1993.  i 

HaraU  W.  Davto.  ' 

Dimctor,  Livntock  hSarketing  Division 
Packmt  and  Stockyards  Administration. 
IFR  Doc  93-19145  Filed  8-»-93;  8:45  aoij 


DEPART1IENT  OF  COMMERCE 

Intomationil  Tnd*  Admlnlttrstion 

U.S.  AutomotN*  Pvts  Advisory 
CommltlM;  Nottoo  of  R^  j 

The  delegate  of  the  Secretaiy  of 
Commerce  re-established  the  U.S. 
Automotive  Parts  Advisory  Committee 
(APAQ.  The  re-established  of  the 
committoa  is  in  aocordanca  with  the 
Federal  Adviaoiy  Committee  Act.  S 


U.S.C.  App.  2.  and  41  CFR  101-5.1C 
(1990).  Federal  Advisory  Committee 
Management  Rule. 

The  APAC  was  established  by  the 
Secretary  of  Commerce  on  June  6. 1989. 
to  advise  Department  of  Commerce 
officials  on  issues  related  to  sales  of 
U.S.-made  auto  parts  to  Japanese 
markets. 

The  Committee  hinctions  as  an 
adviaory  body  in  accordance  with  the 
Federal  Advisory  Committee  Act. 
Additional  infonnation  may  be  obtained 
from  Stuart  Keitz,  U.S.  Department  of 
Commerce,  International  Trade 
Administration.  (202)  482-0719. 

Oatsd  July  26. 1993. 
Haary  P.  Miaiaoa, 

Acting  Deputy  Assistant  Secretary  for  Basic 

Industnes. 

IFR  Doc  93-19096  Filed  B-»-93: 8:43  am] 


Export  Trado  Cortiflcato  of  Revfaw 

ACTiOM:  Notice  of  application . 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

RM  FURTHER  INFORMATION  CONTACT: 
fude  Kearney,  Acting  Director.  Office  of 
Export  Trading  Company  Afhirs. 
Intsmational  Trade  Administration. 
202/482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21}  authoriaaa  the 


UMI 
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Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  siunmarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  after 
the  date  of  this  notice  to:.  Office  of 
Export  Trading  Company  Affairs, 
International  lYade  Administration, 
Department  of  Commerce,  room  1800H, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  tmder  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  93- 
00002."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  Northwest  Blueberries  USA, 
Inc.,  Post  Office  Box  9187,  Brooks, 
Oregon  97305.  Contact:  Milt  Lankton, 
Attorney,  Telephone:  (503)  241-2300 

Application  No.:  93-00002 

Date  Deemed  Submitted:  August  3, 1993 

Members  (in  addition  to  applicant): 
Oregon  Onions,  Inc.,  Brooks,  OR; 
Pacific  Harvest,  Inc.,  Aurora,  OR; 
Hurst  Berry  Farm,  Inc.,  Sheridan.  OR; 
and  Gingerich  Farms,  Canby,  OR. 

Northwest  Blueberries  USA,  Inc. 
seeks  a  Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

Productt 
Fresh  cultivated  blueberries. 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products) 

Consulting,  international  market 
research,  advertising,  mariceting. 
insurance,  product  research  and  design, 
legal  assistance,  transportation 
(including  trade  doaunentation  and 
freight  forwarding),  communication  and 
processing  of  foreign  orders. 


warehousing,  foreign  exchange, 
financing  and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parties 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Northwest  Blueberries,  USA,  Inc.  and/ 
or  its  Members  mav: 

1.  Determine  with  respect  to  specific 
sales  transactions  the  quantity  of 
Products  to  be  sold  or  available  for  sale 
by  each  member  in  the  export  markets. 

2.  Set  guidelines  to  govern  all  terms 
of  sales  (freight,  insurance,  financing 
and  payment),  sales  negotiations  and 
sales  of  the  member's  Products  in  the 
export  markets. 

3.  Collect  information  6t>m  world 
markets  to  assist  its  members  to 
determine  market  price  of  Products  on 
the  prevailing  conditions  in  the  export 
markets. 

4.  Establish  sales  strategies  in  the 
export  markets. 

5.  Process  export  orders  on  behalf  of 
its  members. 

6.  Provide  information  to  its  members 
regarding: 

a.  Contract  and  spot  pricing  in  the 
export  markets,  including  prices  and 
availability  of  Products  or  substitute 
products  from  competitors  in  the  export 
markets. 

b.  Customary  terms  of  sale  in  the 
export  markets  and  specifications  from 
customers. 

c.  Past  export  prices  for  the  member's 
Products. 

d.  Efforts  and  activities  imdertaken  by 
Northwest  Blueberries  USA,  Inc.  on 
behalf  of  its  members  in  connection 
with  the  export  of  the  member's 
Products  to  the  export  markets. 

7.  N.W.  Blueberries  USA,  Inc.  will 
serve  as  the  member's  exclusive  sales 
representative  in  the  export  markets, 
dealing  exclusively  in  Products 
produced  by  its  members. 

8.  N.W.  Blueberries  USA.  Inc.  may 
provide  export  trade  facilitation  services 
to  assist  the  export  of  the  member's 
Products. 

9.  N.W.  Blueberries  USA,  Inc.  and  its 
members  may  exchange  information 
regarding: 

a.  Market  research,  advertising  and 
promotion  in  the  export  markets; 

b.  Expenses  necessary  for  sale  in  the 
export  maricets.  including  handling  and 
transportation; 


c.  Legislation  and  regulations 
affecting  sales  to  the  export  markets, 
including  applicable  Ucensing  and  other 
trade  documentation  requirements; 

d.  Common  marking  and 
identification; 

e.  Financing,  legal  assistance,  foreign 
exchange  and  taking  title  to  the 
member's  Products. 

Dated:  August  4, 1993. 
Judm  HdUtntj, 

Acting  Director,  Office  of  Export  Tmding 
Company  Affain. 
(FR  Doc  03-19167  Piled  S-9-93:  8:45  am] 


U.S.  Automotive  Parte  Advisory 
Committee;  Cloeed  Meeting 

AGBiCV:  International  Trade 
Administration,  Commerce. 
ACTKM:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Seoetary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues:  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  oa  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will  be 
held  on  Thursday.  September,  9, 1993 
from  10  a.m.  to  5  p.m.  at  the  Department 
of  Commerce  in  Washington,  DC 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Stuart  Keitz,  Office  of  Automotive 
Affairs,  Trade  Development,  Main 
Commerce,  room  4036,  Washington,  DC 
20230,  telephone:  (202)  482-0719. 
SUPPLEMENTARY  MFORMATION:  The 
Assistant  Secretary  for  Administration. 
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with  the  caocaxnact  oftiw  GeiMral 
ConsMl  ftvmally  detonninwl  on  |uly  21. 
1993,  punaant  to  section  10(d)  of  ttM 
Federal  Advisory  Act.  as  amended,  that 
the  series  of  meetings  or  portions  of 
mantingtt  of  the  CoEEunittae  and  of  any 
subramjanittae  thereof,  dealing  with 
privileged  or  confidential  commerrial 
information  may  be  exempt  from  the 
provisicuis  of  the  Act  relating  to  open 
meeting  and  public  partidpatian  therein 
became  these  items  are  coDoerped  with 
mattOTS  that  are  within  the  purview  of 
5  U.S.C  S52b  (cH4l  and  (9KB).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020. 
Main  Commerce. 

Dated:  July  26. 1993. 
HsBiy  P.  MnecD. 

Dinctor,  Ofpca  of  Automatvn  Affoin. 
IFR  D0&  93-19097  Filed  9-9-93;  9:45  am] 


DEPAfiniElfT  OF  EDUCATION 

I  Jntorwlion  Coitoctlon 


p.  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  iw^eets. 


ti  Hae  Director,  Information 
Resources  Management  Service,  invites 
comments  oa  the  proposed  information 
collection  requests  as  required  by  the 
Paperworic  Reduction  Act  of  1980. 
DATE9:  Interested  persons  are  invited  to 
submit  comments  on  at  befora 
September  9. 1993.  | 

A00RE98C8:  Written  comments  dioakl 
be  addressed  to  the  Office  of 
InlnnMtirm  and  Re^ilatory  Affdrs. 
Attention:  Dan  Chenok:  Dnk  Officer. 
Dspaitment  of  Education,  Office  of 
Msnegemant  and  Bw^et.  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  far  copies  of  th9  proposed 
infarmatiao  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW..  room  4682.  Regianal  Office 
Building  3.  Washington.  DC  20202- 
4651. 

kiKM  contact: 


Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
Cor  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  ajn.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

8UPPL£MENTARV  WiFORMATION:  Section  ^ 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeet  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
propoaed  information  collection 
requests  prior  to  submission  of  these 
reauests  to  OMB.  Each  {»t)posed 
innomation  oollectian,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested.  e.g.,  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Htle:  (3)  Frequency  of  oollactioa;  (4) 
The  affected  public:  (5)  Reporting 
burden:  and/or  (6)  Recordiieeping 
burden:  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  CrMn  at  the  address 
specified  above. 

Oeted-  August  4. 1993. 

CaiyGrem, 

Dinctor,  Infonnatktn  Re$ounxt  Maaaggmeat 
Stfvice. 

Office  of  Poetsecondary  Educatien 

Type  ^Review:  Reinstatement. 
Title:  Foreign  Language  and  Area 

Studies  Fellowships  Program — 

Institutional  List  of  Awardees  and 

Student  Performance  Report. 
Frequency:  Semi-annually. 
Affected  Public:  Individuals  or 

households:  non-profit  institutions. 
Reporting  Burden: 

Responses:  1.708. 

Burden  Hours:  1.194. 
Reoordkeeping  Burden: 

Reoordkeepers:  0. 

Burden  Hours:  0. 


Abstract;  This  collection  will  be  used  to 
analyze  and  evaluate  the  need  for 
specified  fields  of  instruction.  It  will 
also  be  used  to  identify  areas  of 
professional  study  in  determining 
responses  to  the  Secretary's 
announced  program  priorities,  and  to 
prevent  fraud,  waste  ana  abuse  by 
ens\uing  that  student  awardees  are 
meeting  program  requirements.  The 
Department  will  use  the  information 
for  program  management,  monitoring, 
planning,  evaluation,  and  fiscal 
accountability. 

[FR  Doc  93-19074  Filed  »-9-93;  9:45  am] 
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CFOA  Nea^  6C019. 94.022 

Fulbrlght-Hays  Training  Grant 
Programs:  Faculty  Resaarch  Abroad 
and  Doctoral  Oiaaailation  Research 
Abroad;  NoUca  Inviting  AppUcationa 
for  Naar  Awarda  for  Rscal  Yaar  (FY) 
1994 

Purpose  of  Programs:  Applications  are 
invited  for  new  awards  under  the 
Fulbright-Hays  Training  Grant  Programs 
for  Fiscal  Year  1994.  The  Fulbright  Hays 
Training  Grant  Programs  include  the 
Faculty  Reseeutrh  Abroad  Fellowship 
Program  and  the  Doctoral  Dissertation 
Research  Fellowship  Abroad  Program. 
Authority  for  these  programs  is 
contained  in  the  Mutual  Educatimal 
and  Cultural  Exchange  Act  of  1961  (22 
U.S.C  2452(b)(6)). 

The  Faculty  Research  Abroad  - 
Fellowship  Program  offers  opportunities 
to  faculty  members  of  higher  education 
for  research  and  study  abroad  in  modem 
foreign  languages  and  area  studies. 

The  Doctoral  Dissertation  Research 
Abroad  Fellowship  Program  provides 
opportunities  for  graduate  students  to 
engage  in  full-time  dissertation  research 
abroad  in  modem  foreign  languages  and 
area  studies. 

E/igibfe  App/iconts;  For  FaculW 
Reseudi  Abroad  Fellowship  and 
Doctoral  Dissertation  Research  Abroad 
Fellowship  Programs,  eligible 
applicants  are  institutions  of  hi^ber 
education. 

Deadline  for  Transmittal  erf 
Applications:  November  1, 1993. 

Applications  Avaiiable:  August  27, 
1993. 


UMI 
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Fulbriqht-Hays  Traminq  Grant  Programs 

inie  and  CFDA 
number 

AvaMUafandi 

EallmaladfwigaofaHfMda         ErtmatwJajjejga  *a€l      SSSafS 

partod  In 
morttm 

Faculty  Research 
Abroad  (84.019) . 

Doctoral  DiMeita- 
■on  MBOTWcn 
Abroad  (84.022) . 

$872,500  Ra.1 200.000* 
f1,7e7XXX>  RSZ490.000' 

$6.000toS6aOOO                                      $37,936               23 
$6,000  to  $60,000                                      $30,466               56 

3  to  12 
6  to  12 

'Rupee  altocation  from  the  U.S.— Indbi  Fund. 


Note:  The  Department  U  not  bound  fay  any 

estimates  in  this  notice. 

Applicable  RegulatioaM 

(a)  The  Education  Departinent  General 

Administrative  Regulations  (EDGAR). 
34  CFR  parts  74,  75,  77,  81,  82, 85  and 
86;  and 

(b)  The  regulations  b»  these  programs 
in  34  CFR  parts  662  and  663. 

Pnorities:  Under  34  CFR  75.10S(c)(3) 
and  34  CFR  663.32(c)  (Pacuhy  Researdi 
Abroad  Fellowship  Rrogram)  and  34 
CFR  662.32(c)  (Doctoral  Dissart^on 
Roaaaich  Abroad  FeUoMrship  Program), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  pritmty:  Research  projects 
that  focus  on  Africa,  East  Asia, 
sutheast  Asia  and  the  Pacific.  South 
I,  the  Near  East«  East  Central  Europe 
^Poland,  the  Czech  Republic,  the 
':  Rept^Iic,  Hungary,  Bul^ria. 
,  Romania  and  the  new 
t  that  were  formerly  part  of 
^via),  the  Baltic  States  and  the 
'  republics  of  the  former  Union 
:  Socialist  Republics,  and  the 
[  Hemisphere.  Applications  that 
I  projects  focused  on  Western 
\  «riU  not  be  fonded.  The 
funds  only  applications  ttut 
f  tibis  absolute  {Miority. 

'  Applications  or  Information 
ontacL  Ms.  Karla  Ver  Bryck  Blodc. 
relephone  (202)  708-7283,  Department 
of  Education,  Center  for  International 
Education.  400  Maiyland  Avenue  S.W^ 
Washii^on,  D.C  20202-5331. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTH))  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-B00-«77-8339 
between  8  a.m.  and  8  p.m..  Eastnn  time. 
Monday  through  Friday. 

Prapaai  AndMrity:  22  U.S.C  24S2(b)^). 
Dated:  August  4, 1993. 
PavMAtiagaMrlai. 

Aunfonf  SacfBvBiy/Dr  AMuacuiufuiy 

Education. 

|FR  Doc  93-19076  PUed  9-9-93: 6:45  am) 


DEPARTMENT  OF  ENERGY 

As«i«t«i09  AMnrd,  OnaoMclttd 
PropoMl;  Enfgy  Malftola  ntt—wh 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  make  an 
award  baaed  on  an  unsolicited 
appUcaticm. 

9UMMARY;  The  Department  of  Energy 
(DOE).  Chicago  Operatians  OfBce, 
through  the  Chicago  Support  Office 
(CSO),  announces,  pursuant  to  the  DOE 
Financial  Assistance  rules  10  CFR 
600.14(f).  that  DOE  intends  to  award  a 
grant  to  Dr.  Cari  Bleil.  Eneigy  Materials 
Research,  to  prove  his  patented 
modification  of  the  Czochralski  proceas 
can  BiiniBuza  waste  and  increase  the 
production  rate  of  defect-free  single 
silicon  crystals,  thus  saving  eneigy  and 
costs. 
SUPPI^MENTAIIV  MFORMATION:  The 

Department  of  Energy  announoaa  farther 
dial  pursuant  to  10  CFR  600.6(aM2).  this 
discratianary  financial  assistance  award 
to  Dr.  Carl  Bleil,  Energy  Mrtetials 
Researdi.  would  be  based  on  aooeptanoe 
of  an  unsolicited  application  meeting 
the  criteria  of  10  CFR  600.14(e)(l)(ii). 
Advantages  over  current  technology  are 
thai  aingk  crystals  of  silicon  can  be 
made  rapidly  and  continuously  at  low 
cost  and  with  minimum  waste. 

Thus,  the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  at  planned  solicitation.  The 
invention  is  using  a  technique  fior  wfaidi 
a  patent  will  be  applied.  Tha  energy 
savings  would  de^Mnd  on  the  increaae 
in  solar  cell  efficiency,  the  reduction  of 
processing  waste  achieved  and  the 
increased  rate  of  production  of  saleable 
product 

The  project  period  for  the  grant  award 
is  36-months,  expected  to  begin  in 
September  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $91372. 
RW  FURTHER  MRmMATION  CONTACTi 
Charles  F.  Baxter,  Acting  IMrector.  U.S. 
Department  of  Energy;  Qiicago  Support 
Office;  9800  South  Cass  Avniue; 
Building  201;  Aigonne,  Illinois  60430. 


bsuMi  in  Chkata.  niiaois  OB  hily  30. 1991 
AlaaB.] 


DirKtot,  OptfattoHt-MtUKtgBintnt  Support 

DMtiott. 

[PR  Doc.  93-19155  PUed  6-«-93: 9:45  an) 


Federal  Ener^By  Reyutalofy 
ConwHlaaKiH 

[Prelecl  Ne.  2266-039  CaOtemlal 

NsvsdB  Irrigation  Dtstrid;  AvaMbHIly 
of  EnvfronrnwHal  As99ssm«nl 

August  5, 1993. 

In  accordance  with  the  Natiooal 
Environmental  Poucy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commissian's  regulations.  18  CFR  part 
380  (Order  Na  486, 52  PR  47910),  the 
Office  of  Hydropower  licensing  (OHL) 
has  reviewed  the  application  to  (1) 
temporarily  lowar  watar  levels  in  Mihon 
Reservoir  (to  an  elevation  of  5.660  fset) 
and  (2)  temporarily  reduce  Tninimum 
flows  from  Jarkaon  Meadows  Dun  (from 
5  to  3  cubic  faet  par  aeoood).  Both  dams 
are  part  of  the  Yuba-Bear  Pro^  and 
both  are  located  on  the  Middle  Yuba 
River  in  Nevada  and  Sierra  Counties, 
California.  The  staff  on  OHL's  Division 
of  Project  Compliance  and 
Administration  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA,  die  staff  concludee 
that  the  above  two  actions  would  not 
constitute  a  major  federal  action 
significantly  afiscting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
UB«sMdA.WalBaik|r.. 
Acting  Sttittuty. 

IFR  Doc.  93-19116  Filed  9-9-93: 6:45  aa^ 
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rOeeiwt  No.  RP91-143-08S1  I 

Grett  IMf  Qm  TrarwmlMion  Umitad 
PartMrahip;  ItovwMM  StwrinQ  Raport 

August  4, 1993. 

Take  notice  that  on  July  20. 1993. 
Ckeat  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  its 
Intemiplible/Ovemm  (1/0)  Revenue 
Sharing  Report  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (settlement)  filed  on 
September  24, 1992.  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000.  et  al. 

Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  remittances 
made  to  firm  shippers  for  I/O  revenue 
collected  for  the  November  1, 1991 
through  October  31, 1992  period,  in 
accordance  with  Article  IV  of  the 
settlement.  Such  remittances,  totaling 
$674,808,  were  made  to  Great  Lakes' 
firm  shippers  on  June  24, 1993.  The 
amoimts  remitted  are  subject  to  adjusted 
at  a  future  date  in  accordance  with 
Articles  m  and  V  of  the  settlement 
because  the  ratemaking  methodology 
resulting  from  the  implementation  of 
Opinion  Nos.  367  and  367-A  is  subject 
to  judicial  review  and  the  outcome  of 
the  current  proceeding  before  the 
Presiding  Administrative  Law  Judge. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  the  PubUc  Service 
Commissions  of  Minnesota.  Wisconsin 
and  Michigan  and  the  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accoirdance 

with  Rule  211  of  the  Commission's  

Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  16, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Liawood  A.  WatMm.  fr.. 
Acting  Secretary. 

(FR  Doc  93-19071  Filed  8-9-93: 8:45  am) 
I  coot  9m-9%-m 


[Doetol  Na  OT93-64-000] 

High  Island  Offshore  Systam;  Tariff 
Revision 

Augutt  4, 1993. 

Take  notice  that  on  July  27, 1993,  the 
High  Island  Offshore  System  ("HIOS") 
tendered  for  filing  the  following  revised 
tariff  sheets  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2: 


Rata 

schadul* 

S^eetNo. 

T-13  

Tenth  Revised  Sheet  No.  322. 
Second    Revised    Sheet    No. 

322C. 
Second    Revised    Sheet    No. 

322D. 

mOS  states  that  Rate  Schedule  T-13 
is  a  transportation  agreement  between 
HIOS  and  El  Paso  Natural  Gas  Company 
("El  Paso"),  authorized  by  the 
Commissicm  at  Docket  No.  CP75-104,  et 
al.  HIOS  further  states  the  revisions 
reflect  El  Paso's  Currently  Effective 
Contract  Demand  at  zero. 

To  the  extent  necessary,  HIOS 
respectfully  requests  that  the 
Commission  waive  its  notice 
requirements  to  permit  the  revised  tariff 
sheets  to  become  effective  less  than  30 
days  bom  the  date  of  the  filing.  HIOS 
has  requested  that  the  subject  Tariff 
ravisi<m  be  made  effective  on  August  1, 
1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
13, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure,  (18  CFR 
385.214,  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 


157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  • 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

(FR  Doc  93-19072  Filed  8-9-93:  8:45  am] 
BNjjNa  ooot  snr-si-M 


[Docket  No.  OT«3-53-000] 

High  island  Offahora  Systam;  Tariff 
Raviaion 

August  4, 1993. 

Take  notice  that  on  July  27, 1993,  the 
High  Island  Offshore  System  ("HIOS") 
tendered  for  filing  the  following  revised 
tariff  sheets  from  HIOS'  Rate  Schedule 
I,  as  set  forth  in  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1: 
Third  Revised  Sheet  No.  13 

(superseding  Second  Revised  Sheet 

No.  13) 
Fourth  Revised  Sheet  No.  14 

(superseding  Third  Revised  Sheet 

No.  14) 
HIOS  states  that  the  tariff  sheet 
reflects  elimination  of  the  Contract 
Demand  volume  of  El  Paso  Natural  Gas 
Company  ("El  Paso")  as  specified  in 
Rate  Schedule  I  that  governs  the 
allocation  to  El  Paso  of  Interruptible 
Overrun  capacity.  HIOS  states  further 
that  the  elimination  is  required  by,  a 
relinquishment  of  firm  capacity  by  El 
Paso  pursuant  to  §  284.304(a)  of  the 
Commission's  regulations. 

Additionally,  imder  this  same  filing, 
the  tariff  sheets  reflect  elimination  of 
the  Contract  Demand  volume  of  several 
firm  shippers  as  listed  below  as 
specified  in  Rate  Schedule  I  that 
governs  the  allocation  of  Interruptible 
Ovemm  capacity.  These  revisions  are 
due  to  an  Order  approving 
abandonment  of  transportation  service 
issued  by  the  Commission  on  May  4, 
1993. 


DodtstNo. 

Date  Med 

Abandonment  of  service  to 

CP93-118-000  

CP93-133-000  

December  23. 1902 

Trunldine  Gas  Company. 
CokjmtNa  Qas  Trartamiesion  Corp. 

CP99-1 36-000  . 

December  24, 1902 

United  Qas  PfpeNrte  Co. 

CP93-142-000  .....    .. 

Jwuary4  1993 

Natural  Gas  Pipeline  of  America. 

CP93-144-000  

lAfMittfw  A    IQftfl 

Transcontinental  Qas  Pipe  Line  Corp. 
ANR  Pipeline  Company. 

CP93-1 74-000  

JWNjary  22.  1983 

UMI 
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To  the  extant  necessary,  HiOS 
respectfully  requests  that  the 
Commission  waive  its  notice 
reqairements  to  permit  the  revised  tariff 
sheets  become  effective  less  than  30 
days  from  the  date  of  the  filing, 
conciurently  with  the  related  revised 
Edubit  A  filed  on  July  27, 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
13, 1993,  file  with  the  Federal  Enogy 
Regulatory  Commission,  Washington, 
IXI 20426,  a  motion  to  intervene  or  a 
protest  in  accordance  writh  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure.  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
ucdrar  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commissiffl)  will  be  considered  by  it  in 
determining  the  eppropriaie  action  to  be 
taken  but  will  not  serve  to  make 
protastants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  partidpate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Uawood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  93-19073  Filed  i-'9-93;  8:45  am] 
aujMO  cow  anr-aMi 


Grant  flanewl  Award  to  Cdoratfo 
State  Univeraity 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  Doncompetitive 
fioencial  assistance  award 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  Colorado  State 
University  (CSU)  for  continuing 
research  efforts  in  support  of  tlra  DOE 
Office  for  Building  Technologies 
programs.  The  CSU  project  seeks  to 
develop  and  improve  tai&r  heating  and 
cooling  systems. 

ADDRESSES:  Questions  regarding  this 
a.inouncameat  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  0£Gce,  1617  Cola  Blvd..  Golden, 
Colorado  80401,  Attention:  John  W. 
Meeker.  Contract  SpedalisL  The 
Contracting  Officer  is  Paul  IC  Kaanas. 
StiPfUMENTARYMRMMATlON:  Colorado 
State  Universty  (CSU)  has  been 
perilonning  research  in  the  area  of  solar 
heating  astid  cooling  for  a  number  of 
years.  The  result  of  this  research  has 
beoi  numerous  reports  documwiting 
system  design,  methods  of  performance 
prediction,  and  ectual  parfonnance 
testing  of  diffarsot  experimeotal 


systems.  The  CSU  solar  program  focuses 
on  the  design  and  evaluation  of  solar 
heating  and  cooling  systems  that  are 
assembled  from  commerciaUy  avaiM>le 
components.  The  principal  objective  of 
the  instant  research  is  to  develop  and 
improve  practical  solar  heating  and 
cooling  systems  that  could  be  used  in 
residential  and  small  office  buildings. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  research.  DOE 
funding  for  the  Grant  renewal  is 
estimated  at  $308,000  and  the 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Chicago,  Ulioois,  oo  lutjr  27. 
1993. 

AlsB  E.  Smith, 

Dinctor,  Operations  Management  Support 
DmsiOB. 

[PR  Doc  93-19153  Filed  a-a-«3: 1:45  am] 
lOOOCi 


Grant  nenewal  Award  to  Unbaraily  of 
Wlaconain 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Finandal  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  University  of 
Wisconsin  for  continuing  research 
efforts  in  support  of  the  DOE  Office  of 
Building  Energy  Research  programs. 
The  Wisconsin  project  seeks  to  develop 
and  improve  solar  heating  and  cooling 
systems  for  building  applications. 
ADDRESSES:  Questions  r^arding  this 
announcement  may  be  addressed  to  the 
U^  Department  of  Energy.  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden. 
Colorado  80401.  Attention:  John  W. 
Meeker,  Contract  Specialist.  The 
Contracting  Officer  is  Paul  K.  Keanu. 
SUPPLEMENTARY  ViFORMATION:  The 
proposed  basic  research  will  contribute 
to  the  DOE  mission  by  aseistiitg  in  the 
development  of  solar  heating  aod 
cooliAg  technologias  for  use  in 
buildings. 

Suoceasfiil  completion  of  this  research 
would  advance  the  goal  of  <» 

commercialisation  of  soUr  heeting  and 
cooling  systems.  Deploying  these 
technologies  will  reduce  energy  use  in 
buildings  which,  in  the  U.S..  eocounts 
for  about  40%  of  annual  national  energy 
CMUumptioo. 

DOE  has  pecforraed  a  review  in 
acoordaace  with  10  CFR  600.7  and  has 


determiiwd  that  the  ectivity  to  be 
funded  is  necessary  to  setisfectorily 
complete  the  current  research.  DOE 
funding  for  the  Grant  is  estimated  ai 
$280,000  and  the  anticipated  period  off 
performance  is  twelve  (12)  months. 

Issued  in  Quca0O.  Illinois,  oa  July  27. 
1993. 

AImE.  Smith. 

Director.  Operations  Xianagemeat  Suf^toit 
Division. 
(FR  Doc.  93-19154  Filed  a-O-SS;  a:4S  aai] 


Oflloa  of  Foaall  Enaryy 
(F£  Docket  Na  tft-TI-NOI 

Davalopmant  Aaaodalaa,  Inc^  Ortlar 
Granting  Blanket  Authorization  to 
Import  Nattirai  Gaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  en  order. 

SUMMARY:  Tlie  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Development  Associates.  Inc. 
authorization  to  import  up  to  48  billion 
cubic  Caet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
data  of  first  delivery. 

This  order  is  avaiiabia  for  inapactian 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-0S6. 
Forreetal  Building,  1000  independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  bettveen  the  hours  of  8  a^n.  aod 
4:30  pjn.,  Monday  through  Friday, 
eiccept  Federal  holidays. 

iMMMl  ic  Washington.  DC.  August  3.  t9SX 
OMht^P.TiimMHiirtl. 
Director.  Office  ofNalund  Gas.  Office  nfnieh 
Piogtauu.  Office  of  Fossil  Snergy. 
(FR  Doc  93-iat57  Filed  b-9-m\  <:4S  ami 


[FE  Doeiiat  No.  ta-SS-NO] 

MoM  Natural  Gaa  Inc.;  Appiicatfon  for 
Blankat  Autliorlzatton  to  Export 
Natural  Gaa  to  Maxico  and  to  Export 
LNG  to  any  Foraign  Country 

agency:  Office  of  Foestl  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  fossil  Enetgy 
(FE)  of  the  Department  of  Eoeigy  (DOE) 
gives  notice  of  receipt  of  an  applicaticm 
filed  by  MobU  Natural  Gas  Inc.  (MNGQ 
on  July  2, 1993.  as  amended  July  22. 
1993,  requeating  bluiket  authorisation 
to  export  natural  gas  to  Mexico.  In 
addition.  MNGI  requests  authorization 
to  export  liquefied  oetural  gae  (LNG)  to 
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any  foreign  country,  MNGI  proposes  to 
export  a  combined  total  of  up  to  200  Bcf 
of  natural  gas  and  LNG  over  a  period  of 
two  jrears  beginning  on  the  date  of  first 
delivery  after  September  30. 1993,  the 
expiration  date  of  MNGI's  existing 
export  authorization  granted  by  DOE/FE 
Opinion  and  Order  No.  513  on  June  21. 
1991(1  FBI  70.459). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervmtion,  and 
«vritten  comments  are  invited.     | 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  fat  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  September  9, 1993. 
A00RES8ES:  Offiec  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
FOR  njRTMm  MFOfWATMM  CONTACT: 
Susan  K.  Gragnson,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S.  Department 
of  Energy,  Fanestal  Building,  room  3F- 
070, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20SS5.  (202)  5«6-0063 
Diane  Stubbs,  OfBce  of  Assistant  General 
Counsel  for  Foesil  Energy,  U.S.  Department 
of  Energy,  Forrestal  BuUding.  room  6E- 
042, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20SS5.  (202)  586-6667 

•UPP1.EIIENTARY  MFORMATION:  MGNI  is  a 
Delaware  corporation  with  its  principal 
place  of  business  located  in  Houston. 
Texas.  It  proposes  to  export  the  natural 
gas  and  LNG  under  spot  and  short-term 
transactions,  either  on  its  own  behalf  or 
as  an  agent  for  others.  MNGI  states  the 
specific  terms  of  these  arrangements 
%vill  be  negotiated  individually,  and  the 
price  wlU  be  competitive.  MNGI  asserts 
the  proposed  export  will  be 
accomplished  using  existing  pipeline 
and  LNG  facilities,  and  no  new 
construction  will  be  involved.  If  this 
application  is  approved.  MNGI  will  be 
reqiiired  to  file  quarterly  reports  giving 
the  specific  details  of  each  transaction. 

MNGI's  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  arrangement  is  in  the 
public  interest,  domestic  need  for  the 
natural  gas  will  be  considered,  and  any 
other  issue  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  to  promote  competition  in  the 
natural  gas  mariwtplaoe  by  allovring 
commendal  parties  to  freely  negotiate 


their  own  trade  arrangements.  Parties, 
especially  those  who  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
export  authority.  MNGI  asserts  the 
domestic  gas  that  would  be  exported 
under  the  proposed  arrangement  would 
not  be  needed  in  the  United  States 
market.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  CompUaBce 

The  National  Environmental  Policy 
Act  (NEPA).  42  use.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Cominent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  %vritten  comments.  Anyone  who 
wants  to  become  a  party  to  this 
proceeding  and  to  have  their  vrritten 
comments  considered  as  the  basis  for 
the  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
receivMl  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  vmtten  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procediires,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

MNGI's  application  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  docket  room.  3F-056,  at 
the  above  address.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  In  Washington,  DC.,  on  August  4, 
1993. 

Clifford  P.  Tonaaaewski, 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  93-19162  Piled  8-9-93;  8:45  ami 
ssjumo  coos  s«se  s»  M 


[FE  Docket  No.  93-7»-NQ] 

Val«ro  Industrial  Qa«,  LP.;  Application 
for  Blanket  Authorization  to  Import  and 
Export  Natural  Gaa  From  and  to 
Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

StIMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  21, 1993. 
of  an  application  filed  by  Valero 
Industrial  Gas,  L.P.  (Vigas)  requesting 
blanket  authorization  to  import  and 
export  up  to  a  combined  total  of  300 
billion  cubic  feet  (Bcf)  of  natural  gas 
bom  and  to  Mexico  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery  after  October  22, 1993.  (the 
expiration  date  of  Vigas'  existing 
authorization  granted  by  DOE/FE  Order 
No.  537, 1  FE  1  70,485  (October  23. 
1991]).  Vigas  states  it  would  use  existing 
pi{)eline  fecilities  to  transport  the  gas. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 


Federal  Register  /  Vol.  58.  No.  152  /  Tuesday.  August  10.  1993  /  Notices         '        42535 


DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procediirest  and 
written  comments  are  to  be  filed  at  tbe 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  9, 1993. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50. 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202) 586-9478. 

FOR  FURTHER  mFORMATION  CONTACT: 
Allyson  C.  Reilly,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of  Energy, 
Forrestal  Building,  room  3F-056,  FE-50, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9394 
Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  BuUding,  room  6E- 
042,  GC-14, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
6667 

SUPPt^MENTAL  MFORMATION:  Vigas,  a 
natural  gas  marketer,  is  a  Delaware 
corporation  with  its  principal  place  of 
business  in  San  Antonio,  Texas.  Vigas 
states  that  the  proposed  exported 
natural  gas  would  be  sole  primarily  to 
Petroleos  Mexcicanos  (Pemex)  or  its 
subsidiaries.  The  proposed  imported 
natural  gas  would  be  purchased  from 
Pemex  of  Pemex  subsidiaries.  Under  the 
authority  requested,  Vigas  would  import 
and  export  the  gas  under  spot  and  short- 
term  transactions,  either  on  its  own 
behalf  or  as  the  agent  for  others.  The 
specific  terms  of  the  arrangements, 
including  the  price  and  volimies,  would 
be  negotiated  individually.  Vigas  asserts 
that  there  is  no  current  need  in  the 
United  States  for  the  gas  that  would  be 
exported  under  the  proposed 
arrangements. 

The  decision  on  Vigas'  request  for 
import  authority  will  be  made 
consistent  with  DOE's  gas  import  policy 
guidelines,  under  whidi  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  determining 
whether  it  is  in  the  public  interest  (49 
FR  6684.  February  22. 1984).  In 
reviewing  Vigas'  export  proposal,  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE's  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  finely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  application  should 
comment  in  their  responses  on  these 
issues.  Vigas  asserts  that  the  proposed 
imports  would  be  competitive  and  their 
is  no  current  need  for  the  domestic  gas 


that  would  be  exported.  Parties 
opposing  Vigas'  application  bear  the 
burden  of  overcoming  these  assertions. 

NEPA  Conq[>liance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C  4321  «t  aeq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  Mrith  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
luiderstanding  of  the  tads  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  snow  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 


and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  fiill 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Vigas'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  dodcet 
room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  In  Washington,  DC,  on  August  4, 
1993. 

difford  P.  Toiumwwski. 
Dinctor,  Office  of  Natural  Gob.  Office  ofFueh 
Progranu,  Office  of  Fossil  Energy. 
[FR  Doc  93-19161  Filed  8-9-93;  8:45  am] 
MUJNOCOOC  l«SS  W-M 


[Doelwt  No.  FE  C*E  SS-aS— Certification 
Notioe-123] 

Rling  Certification  of  Compliance: 
Coel  Capebllity  of  New  Electrk 
Powerplant,  Powerplent  ar>d  Industriel 
Fuel  Uee  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACDON:  Notice  of  filing. 

SUMMARY:  Central  Florida  Power.  L.P. 
has  submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection  up<m  request  in  the  Office  of 
Fuels  Programs,  Fossil  Energy,  room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electiic  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  uae 
natural  gas  or  petrolexun  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
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oparatian  as  •  base  load  powrerplant. 
that  such  powarplant  has  the  capability 
to  uM  coal  or  another  alternate  niel. 
Such  certification  estabUshas 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  aocodance  with 
section  201(d).  | 

Owner  Central  Florida  Power.  LP. 
Operator:  Destec  Operatine  Company 
Location:  Ft.  Meade,  Florioa 
Plaitt  Configuration:  Combined  qrda 

congeneration  I 

Capacity:  212  megawatts  ' 

Fuel:  Natural  gas  > 

Purchasing  Utilities:  Florida  Power 

Corporation 
Expected  In-service  Date:  Late  1994 

Issued  in  Washington.  DC  August  4, 1993. 
AathoDy  J.  Como, 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Progranu.  Office  ofFottil  Energy. 
[FR  Doc  93-191M  Piled  8-9-93: 8:45  ami 
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Western  Aret  Ponnr  Adminfttrvlion 

Intent  To  Prepare  an  Envtronmantal 
Impact  Stalamant  on  tha  Propoaad 
Sacramamo  2004  Power  Marketing 
Pfogfam  i 

AOCNCY:  Western  Area  Power 
Administration,  Departm«it  of  Energy 
(DOE).                                      I 
Acnowt  Notice. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  42  U.S.C.  4321,  et  seq.,  the 
Coiincil  on  Environmental  Quality 
regulations  for  implementing  NEPA,  40 
CFR  parU  1500-1508,  and  the  DOE 
NEPA  implementing  regulations,  10 
CFR  part  1021,  Western  Area  Power 
Administration  (Western)  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  on  electric  power 
marketing  activities  by  Western's 
Sacramento  Area  Office  (SAO) 
extending  beyond  the  year  2004.  The 
EIS  on  the  proposed  2004  power 
marketing  program  will  analyze  impacts 
and  benefits  to  the  natiiral  and  human 
environment  including  direct,  indirect, 
and  cumulative  environmental  impacts. 
This  process  may  result  in  a  post-2004 
power  marketing  program  that  has 
substantially  changed  from  SAO's 
present  (pre-2004)  poMrer  mariieting 
program.  The  post-2004  power 
ma»eting  program  EIS  will  analyze 
ahemative  power  marketing  options  and 


identify  a  preferred  power  mariceting 
program,  including  any  associated 
mitigatiiig  measures  to  avoid  or  reduce 
potential  environmental  impects.  The 
NEPA  review  process  will  he  integrated 
%vith  Administrative  Procedure  Act  (5 
U.S.C  553)  remiirements.  resulting  in 
proposed  and  final  rules  that  will  be 
published  in  the  Federel  Register  (FR). 
The  final  power  marketing  program  will 
implement  the  decisions  reached  in  the 
EIS  process  through  the  execution  of 
power  contracts  with  Western's 
customers. 

The  initial  scoping  meetings  will 
include  an  afternoon  session  frt>m  2 
p.m.  to  5  p.m.,  and  an  evening  session 
from  7  p.m.  to  9  p.m.  at  each  location 
listed  above.  The  afternoon  session  will 
feature  an  informal  open  house  setting 
in  which  interested  persons  will  be  able 
to  meet  one-on-one  with  Western  staff  to 
ask  questions  and  review  power 
marketing  descriptive  materials  and 
informative  handouts  at  their  leisure. 
The  evening  sessions  will  be  more 
formally  structured  with  a  brief  series  of 
presentations  explaining  Western's 
electric  power  marketing  activities  to 
the  audience,  followed  by  a  public 
comment  period.  The  interested  public 
will  have  the  opportunity  to  sign  up  for 
the  EIS  mailing  list  at  these  meetings.  If 
additional  public  meetings  follow,  they 
will  be  announced  through  letters  to 
interested  parties  on  the  mailing  list, 
news  releases,  and  a  notice  in  the  FR. 
Scoping  is  expected  to  be  completed  by 
November  1993.  Written  comments  on 
the  scope  of  the  EIS  for  the  proposed 
power  marketing  program  must  be 
received  by  Western  no  later  than 
November  1, 1993. 

FOR  FURTHER  MFORMAnON  CONTACT:  To 
be  placed  on  the  EIS  mailing  list,  for 
information  on  EIS  progress,  for  mora 
information  about  the  scoping  meetings, 
or  to  submit  comments  call  or  write:  Mr. 
Jerry  Toenyes,  Deputy  Area  Manager, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street, 
suite  105.  Sacramento,  CA  95825,  (916) 
649-4455. 

Persons  on  the  EIS  mailing  list  will 
receive  update  mailouts  informing  them 
of  project  developments.  General 
information  about  Western  and  its 
activities  can  also  be  obtained  from  this 
soiirce. 

For  further  information  on  DOE's 
NEPA  review  procedures  or  status  of  a 
NEPA  review,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversi^t.  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  586- 
4600  or  (800)  472-2756. 


tUPnJMENrARV  MFORMATWN:  Western, 
esteblished  in  1977  luider  the  DOE 
OrganizaUon  Act.  42  U.S.C  7152. 
markets  and  transmits  Federal  electric    . 
power  in  15  western  States.  SAO 
presently  markets  the  hydropower 
generatflid  by  the  Central  Valley  Project 
(CVP)  and  the  Washoe  Project  to 
approximately  80  wholesale  customers 
in  northern  and  central  California  and 
northern  Nevada.  In  2004,  SAO's  firm 
power  sales  contracts  will  expira.  In 
addition.  Western's  contract  with 
Pacific  Gas  and  Electric  Company, 
which  provides  transmission  service  to 
many  of  its  customers  along  with  hydro 
integration  and  firming  services,  will 
expira  in  2004.  The  EIS  will  assess  the 
environmental  impacts  associated  with 
power  marketing  alternatives  that  will 
extend  beyond  the  year  2004.  Because 
new  power  marketing  contracts  could  be 
very  different  ftx)m  existing  contracts, 
many  electric  utilities  that  rely  on 
Western's  power  as  a  resource  may  need 
to  plan  and  make  contractual 
arrangements  for  or  develop  other 
sources  of  power.  The  NEPA  review 
(EIS)  process  for  the  new  power 
marketing  program  is  being  undertaken 
at  this  time  because  Western's 
customera  need  sufficient  time  to  secure 
other  resources  if  necessary. 

Western's  power  resources  are  also 
subject  to  change.  Prior  to  the  expiration 
date  of  existing  contracts.  Western  will 
develop  a  marketing  program  consistent 
with  its  statutory  obligations. 
Determination  of  the  electrical  capacity 
and  energy  to  be  marketed  will  be 
influenced  by  expected  generation  at 
reservoira  which  have  water  storage  and 
releases  controlled  by  the  Bureau  of 
Reclamation  (Reclamation)  within  the 
CVP  in  California.  Purauant  to  title  34 
of  Public  Law  102-575.  the  Central 
Valley  Project  Improvement  Act  of  1992, 
Reclamation  is  presently  preparing  a 
programmatic  EIS  addressing  CVP 
improvements  stipulated  in  Public  Law 
102-575  and  potential  changes  in  CVP 
operations  and  water  allocations.  This 
programmatic  EIS,  scheduled  for 
completion  in  October  1995,  may  result 
in  modifications  to  CVP  facilities  and 
operations  that  would  affect  the  timing 
and  quantity  of  electric  power  generated 
by  the  CVP.  Such  changes  may,  in  turn, 
affect  electric  power  services  to  be 
marketed  by  Western.  Since  Western  is 
a  Cooperating  Agency  for  Reclamation's 
EIS.  and  Recumiation  is  likely  to  be  a 
Cooperating  Agency  for  Western's  EIS, 
the  two  agencies  will  endeavor  to 
support  each  other's  studies  while 
avoiding  duplication. 

Western's  EIS  process  is  anticipated 
to  occur  over  a  36-month  period  and 
will  include  a  series  of  public 
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information  and  scoping  meetings,  and 
coordination  with  appropriate  Federal, 
State,  and  local  government  agencies. 
Public  review  and  comment  periods 
will  be  announced  through  letters  to 
interested  parties,  news  releases,  and 
notices  in  the  FR.  There  will  be  a 
comment  period  for  the  draft  EIS  of  at 
least  60  days.  The  Record  of  Decision 
(ROD)  is  expected  to  be  signed  in  1996. 
A  subsequent  FR  notice  wall  announce 
the  administrative  process  to  implement 
tiie  ROD. 

Issued  in  Washington.  DC.  July  30. 1993. 
Pater  N.  Braah, 

Acting  Assistant  Secretary,  Environment. 
Safety  and  Health. 

|FR  Doc.  93-19160  Filed  8-9-93;  8:45  am] 
BNJJNG  cooc  sisa-ai-p 


Federal  Energy  Regulatory 
Commiaelon 

[Docket  No*.  ER93-81 4-000,  d  at.] 

Puget  Sound  Power  &  Ught  Co.,  et  al.; 
Electric  Rate,  Small  Povver  Production, 
and  Interlocking  Directorate  Filinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Puget  Sound  Power  ft  Light  Company 

(Docket  No.  ER93-814-000] 
August  2, 1993. 

Take  notice  that  on  July  28,  1993, 
Puget  Soimd  Power  ft  Light  Company 
(Puget)  tendered  for  filing  1993-1994 
Operating  Procedures  luider  the  Pacific 
Northeast  Coordination  Agreement 
(PNCA). 

Puget  states  the  1993-94  Operating 
Procedures  relate  to  service  under  the 
PNCA.  A  copy  of  the  filling  was  served 
upon  the  parties  to  the  PNCA. 

Comment  date:  August  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER93-81 1-000] 
August  2, 1993. 

Take  notice  that  on  July  26, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
with  the  Commission  a  signed  Service 
Agreement  between  Niagara  Mohawk 
and  Chicopee  Municipal  Lighting  Plant, 
(Chicopee)  for  sales  of  system  capacity 
and/or  energy  or  resource  capacity  and/ 
or  energy  under  Niagara  Mohawk's 
proposed  Power  Sales  Tariff  in  Docket 
No.  ER93-313-000.  Niagara  Mohawk's 
filed  its  Power  Sales  Tariff  on  January 
11, 1993  and  requested  an  effiective  date 
of  March  13. 1993  for  the  Tariff.  In  its 
July  16, 1993  filing  of  the  proposed 
Service  Agreement  with  Chicopee. 


Niagara  Mohawk  requests  an  effective 
date  for  this  Service  Agreement  of  July 
16. 1993,  the  date  of  filing  with  FERC. 

A  copy  of  this  fiUng  has  been  served 
upon  Chicopee  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  August  16, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER92-649-0001 
August  2, 1993. 

Take  notice  that  on  July  29, 1993, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing 
Amendment  No.  5  to  its  filing  which 
was  made  on  June  17, 1992,  in  Docket 
No.  ER92-649-000. 

This  filing  was  made  in  order  to 
extend  facilities  to  Indiana  Municipal 
Power  Agency's  (IMPA). 

During  Staff's  review  of  this  filing 
they  have  asked  questions  about  the 
proposed  project  and  the  rates  and 
charges  that  Northern  Indiana  PubUc 
Service  Company  has  proposed  to 
change  to  recover  the  cost  of  these  new 
facilities. 

This  filing  is  being  made  to  respond 
to  Staffs  questions. 

Copies  of  this  filing  have  been  served 
upon  all  of  the  parties  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  August  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER93-816-000] 
August  2, 1993. 

Take  notice  that  New  York  State 
Electric  ft  Gas  Corporation  (NYSEG)  on 
July  28, 1993,  tendered  for  filing, 
pursuant  to  $  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations,  18  CFR  35.12.  as  an  Initial 
Rate  Schedule,  an  agreement  with 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk).  The  agreement 
provides  for  Niagara  Mohawk's 
payments  to  NYSEG  associated  with 
NYSEG's  continued  operation  of  a  tie 
between  NYSEG's  South  Perry 
Substation  and  Niagara  Mohawk's  Golah 
Substation. 

NYSEG  requests  an  effective  date  of 
December  11, 1973,  and.  therefore, 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown. 

Copies  of  the  filing  were  served  upon 
Niagara  Mohawk  and  on  the  PubUc 
Service  Commission  of  the  State  of  New 
York. 


Comment  date:  August  16, 1903.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvaoia  Power  ft  Light 
Conqpany 

(Docket  No.  ER93-ai3-000l 
August  2, 1993. 

Take  notice  that  on  July  27. 1993, 
Pennsylvania  Power  ft  Light  Company 
(PPftL)  tendered  for  filing  a 
Supplement,  dated  as  of  June  28. 1993. 
('"Third  Supplemental  Agreement"),  to 
the  Capacity  Credit  Sales  Agreement, 
dated  February  15, 1991,  between  PP&L 
and  GPU  Service  Corporation,  as  agent 
for  Jersey  Central  Power  ft  Light 
Company,  Pennsylvania  Electric 
Company  and  Metropolitan  Edison 
Com|}any,  which  is  on  file  with  the 
Commission  as  PPftL's  Rate  Schedule 
FERC  No.  102.  The  Third  Supplemental 
Agreement  provides  for  a  revised 
Installed  Capacity  Rate  under  the 
Agreement  to  reflect  a  revision  in  the 
rate  for  contract  capacity  under  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Agreement  which  was 
accepted  for  filing  by  the  Commission 
on  May  11, 1993,  in  Docket  No.  ER93- 
508-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  $  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1993. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  GPU  Service  Corporation, 
the  Pennsylvania  Public  Utility 
Commission,  and  the  New  Jersey  Board 
of  Regulatory  Commissioners. 

Comment  date:  August  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pennsylvania  Power  ft  Light 
Conqiany 

(Docket  No.  ER93-81 2-000) 
August  2, 1993. 

Take  notice  that  on  July  27, 1993, 
Pennsylvania  Power  ft  Light  Company 
(PP&L)  tendered  for  filing  a 
Supplement,  dated  as  of  June  28, 1993. 
("Third  Supplemental  Agreement"),  to 
the  Capacity  and  Energy  Sales 
Agreement,  dated  February  15, 1991. 
between  PP&L  and  GPU  Service 
Corporation,  as  agent  for  Jersey  Central 
Power  &  Light  Company,  Pennsylvania 
Electric  Company  and  Metropolitan 
Edison  Company,  which  is  on  file  with 
the  Commission  as  PP&L's  Rate 
Schedule  FERC  No.  102.  The  Third 
Supplemental  Agreement  provides  for  a 
revised  Installed  Capacity  Rate  \mder 
the  Agreement  to  reflect  a  revision  in 
the  rate  for  contract  capacity  under  the 
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P«msyhr«ni*^(ew  Janay-MaiyUiMl 
Intarconnecdon  AaraaiiMOt  which  wm 
accepted  for  filingby  the Commhteion 
on  May  11. 1993.  in  Dodvt  No.  ER93- 
508-000. 

PP&L  requests  waiver  of  the  notice 
requiiements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commissiaa's  Regulaticms  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1. 1993. 

PP&L  states  that  a  copy  of  its  Eling 
was  swed  on  GPU  Service  Corporation, 
the  Pennsy  Wania  Public  Utility 
Commis8i(m.  and  the  New  Jetiej  Board 
of  Regulatny  Commissioners. 

Comment  date:  August  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  j 

7.  New  E^laad  Power  Goaipaay 

[Docket  No.  BR93-«10-000l  | 

August  2, 1993. 

Take  notice  that  New  England  Power 
Company  (NO>)  <a  July  26. 1993. 
tendered  for  filing  a  propoeed 
supplement  to  its  Service  Agreement 
No.  S4  with  the  Taunton. 
Massachusetts.  Municipal  Lighting 
Plant  (Taunton)  under  NEP's  FERC 
Electric  Traffic  Original  Voliune  No.  3. 
The  propoeed  supplement  vrould  permit 
NEP  to  transmit  up  to  20,000  kilowatts 
of  power  that  Taunton  may  purdiase 
form  Cental  Vermont  Public  Service 
Corporation. 

NEP  seeks  a  waiver  of  notice  so  that 
the  propoeed  supplement  may  become 
effisctive  on  September  1. 1993. 

A  copy  of  the  filing  has  been  served 
upon  Taunton. 

Conuneid  date:  August  16. 1993.  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Northers  Statee  Power 
(Wieconsin) 

[Docket  No.  ER93-783-000) 
August  2. 1993. 

Take  notice  that  on  July  28. 1993, 
Northern  States  Power  Compeny.  Eau 
Claire.  Wisconsin  (NSPW)  tendered  for 
filing  a  new  wholeeale  electric  service 
agreement  dated  April  12, 1993. 
between  NSPW  and  the  Qty  of 
Wakefield  (Qty).  a  municipal  | 
corporatioa  in  Gogebic  County. 
Midbigan.  IIm  Qty  currently  purchases 
po«»er  end  energv  from  NSPW  tmder  an 
agreement  by  and  betvreen  Lake 
Superior  District  Poww  Company  and 
the  City  dated  SeptembOT  1. 1977.  whidi 
agreement  was  assigned  to  NSPW  on 
September  1. 1985. 

NSPW  requeets  an  efiiBctive  date  of 
September  1. 1993.  NSPW  stotee  that,  on 
the  ethcUve  date  of  the  new  agreement, 
the  September  1. 1977,  agreement  will 


be  terminated.  NSPW  also  sUtee  that  the 
April  12, 1993.  amement  will  not  affsct 
the  rates  charged  by  NSPW  for 
wholesale  electric  service  to  the  City. 

A  copy  of  the  filing  was  served  upon 
the  Qty  and  the  Public  Service 
Commissirai  of  Michigan. 

Coflunent  date:  August  16, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edieoa  Coiqpeny 


SDGftE  requests  that  the  Commission 
allow  the  Agreemmt  to  become  effective 
at  the  earliest  possible  date. 

Copies  of  the  filing  were  served  upon 
the  Fl^ic  Utilitiee  Commission  of  the 
State  of  California  and  LDEP. 

Coaunent  date:  August  16. 1993,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arizona  Public  Service  Company 


[Docket  No.  BR9S-552-000I 

August  2. 1993. 

Take  notice  that  on  July  23. 1993. 
Southern  California  Edison  Company 
(Edison)  tendered  for  additional 
information  which  was  requested  by 
Commissicm  Staff  in  Docket  No.  ER93- 
552-000. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Califcmia  and  all  interested 
parties. 

Conunent  date:  August  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Iowa  Electric  Light  and  Power 
Company 

(Docket  No.  ER93-262-000| 
August  2, 1993. 

Take  notice  that  lovra  Electric  U^t 
and  Power  Company  (Iowa  Electric),  on 
July  28. 1993.  tendered  for  filing  a 
second  Amendment  to  its  December  7. 
1992  filing  in  the  above  docket.  The 
Amendment  revises  Service  Schedule  C 
(Short-Term).  D  (General  Purpose 
Energy)  and  E  (Limited  Term  Power)  to 
the  Interconnection  Agreement  between 
Iowa  Electric  and  Central  Illinois  Public 
Service  Company  by  including  revenue 
caps  on  the  proposed  rates  for  such 
services. 

Copies  of  this  filing  have  bem  sent  to 
Central  DUnois  Public  Service 
Company,  the  Iowa  State  Utilities 
Board,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  August  18. 1993,  in 
accordance  with  Standard  Paragrei^  E 
at  the  end  of  this  notice. 

11.  Sea  Diego  Gee  ft  Electric  Coaqpaay 

[Docket  Na  BR93-424-000I 
August  2, 1993. 

Take  notice  that  on  July  26. 1993.  San 
Diego  Ges  k  Electric  Company  (SDGftE) 
tendered  fior  filing  an  amendnMHit  to  its 
earlier  filing  of  a  Coordination  of 
Service  Agreement  (Agremnent) 
between  SDG&E  and  Louis  Dreyfus 
Electric  Power.  Inc.  (LDEP). 

In  the  amended  filing  SDGftE  has 
withdrawn  the  transmission  service, 
which  would  have  been  provided  by 
either  of  the  parties. 


[Docket  No.  ER93-61&-0001 
August  2, 1993. 

Take  notice  that  on  July  28. 1993, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Exhibit  I.  a 
propoMd  extension  to  the  Lease  Power 
Agreement  between  APS  and  Electrical 
District  No.  3  (District)  (APS-FPC  Rate 
Schedule  No.  12). 

A  copy  of  this  filing  has  been  served 
on  the  District  and  the  Arizona 
Corporation  Commission. 

Comment  date:  August  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Otter  Tail  Power  Company 

[Docket  Na  ER93-59(MX)0l 
August  2, 1993. 

Take  notice  that  on  July  26. 1993. 
Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  on  behalf  of  itself  an 
amendment  to  its  June  2, 1993 
amendment  to  its  April  28, 1993 
application  for  changing  the  limit  on  its 
percoitage  adder  in  rates  for 
transmission  service  schedules  setting 
rates,  terms,  and  conditions  for  sales 
affected  by  the  change. 

OTP  states  that  copies  of  the 
amendment  have  been  provided  to  the 
Mid-Continent  Area  Power  Pool  and  to 
the  Pubic  Service  Commissions  of 
Minnesota.  North  Dakota  and  South 
Dakota. 

Comment  date:  August  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pugel  Soud  Power  ft  Light 
Company 

(Docket  Na  BR93-821-000] 

August  2. 1993. 

Take  notice  that  on  July  19. 1993. 
Puget  Sound  Power  ft  Light  Company 
(Puget)  tendered  or  filing  copies  of  the 
Executed  Emergency  Temporary 
Intercoimection  Agreement  between 
Puget  and  Public  Utility  District  No.  1 
of  Grant  County  and  invoices  for  wori^ 
performed  imder  the  intercoimectian 
agreement  by  Puget. 

Coaiment  date:  August  17. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Idaho  PowOT  Coaq>any 

IDocket  No.  ERg3-819-000l 
August  2. 1993. 

Take  notice  that  on  July  28, 1993, 
Idaho  Po%rar  Cmnpany  (Idaho  Power) 
tendered  for  filing  two  Service 
Agreements  to  Idaho  Power's  FERC 
Electric  Tariff  Second  Revised  Volume 
No.l. 

Conxment  date:  August  17, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cmtral  Power  and  Ligjit  Cnmpany 

(Docket  Na  ER93-«18-00(^ 
August  2, 1993. 

Take  notice  that  on  July  28. 1993. 
Central  Power  and  Li^t  Company  K3^) 
tendered  for  filing  an  Agreement  for 
Transmission  Wheeling  Service  between 
GPL  and  South%vestem  Electric  Service 
Company  (SESC0)  in  unexecuted  form. 
Under  the  Agreement,  GPL  will  provide 
SESCO  with  transmission  wheeling 
service  for  firm  capacity  and  associated 
energy  that  SESOO  will  purchase  from 
the  Lower  Colorado  River  Authority. 
GPL  requests  that  the  Agreement  be 
accepted  to  become  effective  as  of 
August  2. 1993. 

Copies  of  the  filing  have  been  served 
on  SESCO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  17. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wert  Taxu  UtilitiM  Conpaay 

(Docket  No.  ERg3-817-000l 
August  2. 1993. 

Take  notice  that  on  July  28. 1993. 
West  Texas  Utilities  Company  (WTU) 
tendered  ba  filing  an  Agreement  for 
Transmission  Wheeling  Service  between 
WTU  and  Southwestern  Electric  Service 
Company  (SESOO)  in  \mexecuted  form. 
Under  the  Agreement,  WTU  will 
provide  SESCO  with  transmissi(Hi 
wheeling  service  for  firm  capacity  and 
associated  enei^  that  SESOO  Mrill 
purchase  from  the  Lower  Colorado  River 
Authority.  WTU  requests  that  the 
Agreement  be  accepted  to  became 
effiective  as  of  August  2. 1993. 

Copies  of  the  filing  have  been  served 
on  SESOO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  Aiigust  17, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


It.  Maw  England  Powar  Coaqpany 

(Docket  No.  ER93-622-0001 
August  2, 1993. 

Take  notice  that  on  July  29. 1993, 
New  England  Power  Company  (NEP) 
tendered  far  filing  executed  copies  of  its 


Service  Agreements  with  Fitchburg  Gas 
k  Electric  and  UNITIL  Power  Corp. 
under  NEP's  FERC  Electric  Tariff  No.  6. 
According  to  NEP,  the  Commission  had 
previously  made  the  Service 
Agreements  effiactive  as  of  April  1. 1993 
in  Docket  No.  ER93-348-000. 

Coaanent  date:  August  17, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Portland  General  Electric  Compaay 

(Docket  No.  ER93-45-000I 
August  2, 1993. 

Take  notice  that  on  July  29. 1993. 
Portland  General  Electric  Company  filed 
an  application  under  Section  204  of  the 
Federal  Power  Act  requesting 
authorization  to  issue  not  more  than 
$200  million  of  short-term  debt  on  or 
before  October  1, 1995.  with  a  final 
maturity  date  no  later  than  October  1. 
1996. 

Coaunent  date:  Ai^ust  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corpontion 

(Docket  No.  ^93-825-000] 
August  3, 1993. 

Take  notice  that  on  Jtdy  29, 1993. 
Niagara  Mohawk  Power  Corporation, 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Sithe/ 
Independence  Power  Partnen,  LJ*. 
(Sithe)  dated  March  9. 1992  providing 
for  the  terms  and  conditions  of  an 
intorconnection  between  Sithe's 
cogeneration  bdlity  and  Niagara 
Mohawk's  transmission  system. 

The  effective  date  of  March  9, 1992  is 
requested  by  Niagara  Mohawk. 

Copies  ofthe  filing  were  served  upon 
Sithe  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  August  18. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Enteigr  Sarvicae,  Inc. 

(Docket  No.  ER93-820-000] 
August  3, 1993. 

Take  notice  that  on  July  28. 1993, 
Entergy  Services,  Inc.  (Enteigy 
Services),  on  behalf  of  Arkansas  Power 
k  light  Company  (AP&L).  filed:  (1)  The 
September  25. 1985,  December  16. 1991. 
March  15. 1992.  May  7. 1992,  and 
December  11, 1992  Amendatory 
Agreements  which  superseded  the 
August  20. 1954  agreement  (Blakely 
Agreement)  between  the  United  States 
of  America,  acting  through  the 
SacTBlary.  Department  ofthe  Interior,  as 
repreaootad  by  the  Administrator. 
Southvraatam  Power  Administration,  a 
bureau  of  the  Department  of  the  Interior 


(SPA),  and  APftL:  and  (2)  the  January 
10, 1977,  December  16. 1991.  March  IS. 
1992,  May  7. 1992.  and  December  11. 
1992  Amendatory  Agreements  which 
superseded  the  May  14, 1971  agreement 
(DeGray  Contract)  between  APltL  and     ' 
the  SPA.  Entergy  Services  states  that, 
while  retaining  most  of  the  terms  of  the 
Blakely  Agreement  and  the  DeGray 
Contract,  the  superseding  Amendatory 
Agreements  have  either  dianged  the 
delivery  of  power  and  energy  or 
changed  the  term  of  service.  According 
to  Entergy,  the  Amendatory  Agreements 
to  the  Blakely  Agreement  and  the 
DeGray  Contract  provide  for  the 
disposition  of  hydroelectric  power  and 
energy  generated  at  the  Blakely 
Mountain  Dam  Reservoir  Prt^ect  and  the 
DeGray  Dam  Reaervoir  Pro^eck. 

Comment  date:  August  18. 1993.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

22.  The  Washington  Water  Power 
Company 

(Docket  No.  ER93-834-O0Oi 
August  3, 1993. 

Take  notice  that  on  July  30. 1993,  The 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  16  CFR  35.11  a  rate  revision 
for  the  Transmission  Service  Agreement 
(Agreement)  between  the  Wasb^igtoo 
Water  Power  Company  and  Montana 
Power  Company  (MPC).  WWP  states 
that  WWP  provides  MPC  with  105  MW 
of  firm  transmission  service  from  the 
WWP/MPC  point  of  interconnection 
near  the  Buiiie  115  kV  Switching 
Station  to  the  WWP/Bonneville  Power 
Administration  230  kV  point  of 
interconnection  at  the  Noxon 
Switchyard.  WWP  requests  that  the 
Commission  (a)  accept  the  rate  change 
for  the  105  MW  firm  transmission 
service  portion  of  the  Agreement, 
effective  as  of  October  1, 1993. 

A  copy  of  the  filing  was  served  upon 
Montana  Power  Company. 

Comment  date:  August  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Public  Sendee  CoaBpany  of  New 
Mexico 

(Docket  No.  BR93-824-000i 
August  3. 1993. 

Take  notice  that  on  July  29, 1993. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  1993-1994 
Power  Sale  Agreement  (Agreement) 
between  Public  Service  Company  of 
Colorado  (PSCo)  and  PNM.  Under  the 
terms  provided  for  in  the  Agreement, 
PNM  will  provide  PSCo  with  up  to  7S 
MW  of  cafMdty  and  aaaodated  anwgy 
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begiiming  October  1. 1993  ind  ending 
September  30, 1994. 

Copies  of  the  filing  have  been  served 
upon  PSCo  and  the  New  Mexico  Public 
Utility  Commission. 

Comment  date:  August  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Pacific  Gas  and  Electric  Conpany 

(Docket  No.  ER93-629-000]  { 

August  3, 1993. 

Take  notice  that  on  July  30. 1993. 
Pacific  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  to 
PG&E  Rate  Schedule  FERC  No.  ^9.  for 
service  to  the  Western  Area  Power 
Administration  (Western).  This 
amendment,  in  the  form  of  Contract  No. 
93-SAC-18008,  entitled  United  States 
Department  of  Energy  Western  Area 
Power  Administration  Central  Valley 
Project,  California  Metering  and  Power 
Accoimting  Contract  With  Pacific  Gas 
and  Electric  Company  (Metering 
Agreement),  sets  forth  special  delivery 
and  metering  procedures  to  facilitate 
PG&E's  transmission  service  to  Western 
for  the  delivery  of  federal  Central  Valley 
Project  (CVP)  power  to  the  Trinity 
County  Public  Utilities  District, 
California  (TCPUD).  Such  transmission 
service  has  been  and  will  continue  to  be 
provided  imder  the  terms  of  Contract 
No.  14-06-20O-2948A  between  PG&E 
and  Western,  subject  to  the 
modifications  in  the  Metering  j 
Agreement.  ' 

This  Metering  Agreement  is  part  of 
the  settlement  to  TCPUD's 
condemnation  of  certain  PGAE  facilities, 
which  also  involves  merging  the 
Hayforic  Valley  Public  UUUty  District 
(HVPUD)  into  TCPUD.  PGAE  has 
requested  a  waiver  of  the  Commission's 
regulations  to  permit  this  agreement  to 
become  effective  on  July  1, 1993,  the 
date  of  ownership  transfer  to  TCPUD  of 
the  PG&E  facilities  being  condemned. 

Comment  date:  August  18. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Washington  Water  Power 
Company 

[Docket  No.  ER93-«33-000| 
August  3, 1993. 

Take  notice  that  on  July  30. 1993.  The 
Washington  Water  Power  Company 
(WWP)  tmdered  for  filing  copies  of  the 
Ninth  Amendment  to  an  Exchange 
Agreement  with  Puget  Sound  Power  & 
Light  Company  (Puget)  which  provides 
for  the  exchange  of  steom-elecMc 
generation  which,  because  of  plant 
locations  and  load  area  locations,  results 
in  substantial  savings  in  both 
trumnission  service  cost  and  in  transfer 


losses.  The  savings  resulting  therefrom 
are  shared  equally  by  WWP  and  Piiget 
under  the  terms  of  the  Exchange 
Agreement. 

The  Ninth  Amendment  shows  the 
calculation  of  estimated  costs  and 
benefits  for  the  12-month  period 
beginning  October  1, 1993.  The  Ninth 
Amendment  reflects  the  effsct  of  the 
Bonneville  Power  Administrations 
recently  announced  transmission  rate 
increase  which  will  be  effective  October 
1. 1993.  WWP  estimates  that  the  equal 
sharing  of  benefits  under  the  Exchange 
Agreement  will  result  in  payments  by 
Puget  to  WWP  of  $2,638,224  during  the 
12  month  period  commencing  October 
1, 1993. 

Copies  of  the  filing  were  served  upon 
Puget. 

Comment  date:  August  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Philadelphia  Electric  Company 

(Docket  No.  ER93-702-0001 
August  3, 1993. 

Take  notice  that  on  July  30, 1993, 
Philadelphia  Electric  Company  (PECO) 
tendered  for  filing  an  Amendment  to  its 
June  8, 1993  filing,  in  which  PECO  had 
submitted  a  Supplemental  Agreement 
dated  April  5, 1993  to  the 
Interconnection  Facilities  Agreement 
dated  February  19, 1965  between  PECO 
and  Pennsylvania  Power  &  Light 
Company  (PL).  The  Amendment  to  the 
Filing  provides  further  explanation  of 
and  support  for  the  Supplemental 
Agreement.  PECO  requests  waiver  of  the 
Commission's  notice  requirements  and 
asks  that  the  Commission  allow  the 
Supplemental  Agreement  to  become 
effective  on  August  12. 1993  which  is 
the  date  the  Supplemental  Agreement 
would  have  become  effective  under  the 
initial  filing. 

Comment  date:  August  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

27.  Pennsylvania  Power  &  Light 
ConqMny 

(Docket  No.  ER93-S27-0001 
August  3, 1993. 

Take  notice  that  on  July  29. 1993, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  a 
Supplement,  dated  as  of  July  28, 1993. 
(First  Supplemental  Agreement),  to  the 
Capacity  Credit  Sales  Agreement,  dated 
March  IS.  1993,  between  PP&L  and 
Delmarva  Power  &  Light  Compcmy 
(DP&L),  which  is  on  file  with  the 
Commission  as  PP&L's  Rate  Schedule 
FERC  No.  114.  The  First  Supplemental 
Agreement  provides  for  a  revised 
Installed  Capacity  Rate  under  the 


Agreement  to  reflect  a  revision  in  the 
rate  for  contract  capacity  under  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Agreement  which  was 
accepted  for  filing  by  the  Commission 
on  May  11, 1993.  in  Docket  No.  ER93- 
508-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1, 1993. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  DP&L,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Delaware  Public  Service 
Commission,  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  August  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER93-831-0001 
August  3, 1993. 

Take  notice  that  on  July  30, 1993. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  the  Village  of  Bergen,  New  York 
(Bergen).  This  agreement  provide  for  a 
new  transmission  arrangement  and  also 
provide  for  a  power  sales  agreement 
from  Niagara  Mohawk  to  satisfy 
Bergen's  electrical  requirements  in 
excess  of  its  NYPA  purchases. 

Copies  of  this  filing  were  served  upon 
Bergen  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  August  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Central  Power  and  Light  Company 

(Docket  No.  ER93-«2&-000] 
August  3, 1993. 

Take  notice  that  on  July  29, 1993. 
Central  Power  and  Li^t  Company 
(CPL),  tendered  for  filing  a  Capacity 
Sales  Agreement  (Agreement)  between 
CPL  and  Southwestern  Electric  Service 
Company  (SESCO). 

Under  the  terms  of  the  Agreement, 
CPL  will  sell  electric  power  and  energy 
during  the  period  beginning  with  the 
Effective  Date  of  the  Agreement  through 
June  30, 1993. 

CPL  requests  waiver  of  the  notice 
requirement  in  order  that  the  Agreement 
may  become  effective  as  of  August  2, 
1993. 

Copies  of  the  filing  were  served  upon 
SESCO  and  the  Public  Utility 
Commission  of  Texas. 


UMI 
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Convment  date:  August  18. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ctfiiliaa  Fowar  ft  Light  Cnoapaay 

(Docket  No.  ER93-e35-000] 
August  3. 1983. 

Take  notice  that  on  July  30. 1993. 
Carolina  Power  ft  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Commission  the  change  outlined  below 
to  its  agreement  with  Brunswick  EMC 
and  South  River  EMC 

1.  Brunswick  Eh4C — Chadboum-Peacock 
115 ICV— tocrease  in  metered  voltage 
from  12  kV  to  69  kV. 

2.  Brunswick  EMC—Hallsboro  1 15  kV— 
Installation  of  a  new  point  of  delivery. 

3.  Brunswick  EMC—Southport  230  kV— 
Installation  of  a  new  point  of  delivery 
including  special  provisions  for 
providing  facilities  for  metering  pulse 
information. 

4.  South  River  EMC— Stedman  115  kV— 
Increase  in  metered  voltage  from  12 
kV  to  lis  kV,  new  115  kV  tap 
location,  and  special  provisions  for 
providing  facilities  for  metering  pulae 
information. 

The  Company  requests  that  the  notice 
period  be  waived  and  that  these 
supplements  be  made  effective 
coincident  with  the  effiactive  dates  set 
forth  in  the  Exhibit  A's;  however,  the 
Company  will  not  b^n  billing  for  the 
new  additional  facilities  until  the  date 
the  FERC  accepts  and  approves  this 
filing. 

A  copy  of  this  filing  has  been  sent  to 
the  afEacied  parties,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  August  16, 1993.  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PadfiCoqi 

(Docket  Na  ER93-723-0001 
August  3. 1993. 

Take  notice  that  on  July  30, 1993. 
PacifiCorp,  tendered  fbr  filing  in 
accordance  with  IB  CFR  part  35  of  the 
Commission's  Rules  and  Regulations,  a 
request  fbr  a  thirty  (30)  day  defenal  of 
Commissim  action  under  this  Docket  to 
allow  PacifiCorp  adequate  time  to 
prepare  cost  support  fbr  overheads 
associated  with  PacifiCorp's  actual  costs 
are  requested  by  Commission's  staff. 

Copies  of  this  filing  were  supplied  to 
Western  and  the  Wyoming  Public 
Service  CcHnmission. 

Comment  date:  August  18, 1993.  in 
acoMtiance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 


32.  Ariaona  P«Uk  SanrioeCoaipaay 

(Docket  No.  BS93-832-000) 
August  3. 1903. 

Take  notice  that  on  July  30. 1993. 
Arizona  Public  Service  (Jompany  (APS 
or  Company)  tendered  for  filing  th» 
foUotving  agreements: 

(1)  Contract  Relating  to  Area  of  Sovioe 
and  For  Furnishing  Electric  Service 
between  APS  and  United  States 
Department  of  the  Interior  Bureau  of 
Indian  Affairs  on  behalf  of  the  San 
Carlos  Irrigation  Project  (SOP): 

(2)  Wholesale  Power  Supply  Agreement 
between  APS  and  United  States  of 
America  Bureau  of  Indian  Aifain  on 
behalf  of  SOP: 

(3)  Rate  Schedule  for  Transmission 
Service  between  APS  and  the  United 
States  of  America  Bureau  of  Indian 
Affairs  on  behalf  of  SOP. 
Additionally,  enclosed  for  filing  were 

the  following  proposed  Notices  of 
Cancellation: 

(1)  APS-FERC  Rate  Schedule  No.  193 
(Service  Agreement  and  Service 
Schedules  A,  B.  C,  and  D.  between 
APS  and  the  San  Carlos  Irrigation  and 
Drainage  District); 

(2)  APS-FERC  Rate  Schedule  No.  194 
(Service  Agreement  and  Service 
Schedules  A.  B.  C,  and  D,  between 
APS  and  the  Gila  River  Indian 
Community); 

(3)  APS-FERC  Rate  Schedule  No.  195 
(Service  Agreement  and  Service 
Schedules  A,  B,  C.  and  D.  between 
APS  and  the  San  Carlos  Apache 
Tribe): 

(4)  APS-FERC  Rate  Schedule  No.  196 
(Reciprocal  Distribution  Agreement 
between  APS  and  Trico  Electric 
Cooperative,  Inc.); 

(5)  APS-FERC  Rate  Schedule  No.  197 
(Oracle  Junction  Substation  Use 
Agreement  between  APS  and  Arizona 
Electric  Power  Cooperative,  Inc.). 
The  efliect  of  this  filing  is  to  reinstitute 

currently  effective  swvioe  to  the  SOP 
under  FPC/FERC  Rate  Schedule  Nos.  8. 
66,  and  179  which  are  scheduled  to 
terminate  on  July  31, 1993  as  a  result  of 
a  Commission  letter  order  in  Docket  No. 
ER93-713-000. 

APS  filings  made  in  FERC  Docket 
Nos.  ER93-713-000  (Filing  of  Proposed 
Jurisdictional  Agreements  Related  to  the 
Divestiture  of  the  San  Carlos  Irrigation 
Pro)ect  (SOP)  Electric  System 
(Divestiture)  and  Notices  of  Cancellation 
of  APS-FPC/FERC  Rate  Schedule  Nos. 
8, 66, 179}  were  necessitated  by  the  San 
Carlos  Indian  Irrigation  Project 
Divestiture  Act  of  1991  (Ihiblic  Law  No. 
102-231)  (the  Act).  Pursuant  to  the 
terms  of  the  Act,  all  parties  were 
required  to  agree  on  all  terns  and 


receive  all  naoassaiy  approvals  on  or 
before  July  31, 1993  or  all  contracts 
entered  into  pursuant  to  the  Act  would 
become  null  and  void.  Because  one  of 
the  parties  to  the  Divestiture  rejected 
making  the  necessary  approvals,  all 
contracts  entered  into  pursuant  to  the 
Divestiture  are  now  a  nullity.  Therefore, 
the  Company  has  filed  new  Agreements 
to  allow  for  the  continuation  of  servioas 
currently  being  provided  to  SOP  and 
requestciid  the  termination  of 
Agreements  related  to  the  Divestiture 
that  %vare  previously  accepted  by  the 
Commission  in  Docket  No.  ER93-713- 
000. 

Copies  of  this  filing  have  been  served 
on  the  parties  as  well  as  the  Arizona 
Corporation  Commission. 

Comment  date:  August  18, 1993,  in 
accordance  with  Standard  Parag^fdi  B 
end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
miist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


S&cntaiy. 

(PR  Doc  93-19070  Filed  »-«-93;  8:4S  ami 
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[Docket  No.  OR9»-6-000] 

Chevron  U.SA.  Products  Company  v. 
SEPP,  L^w  Complaint 

August  S,  1993. 

Take  notice  that  on  August  3, 1993, 
pursuant  to  section  13(1)  of  the 
Interstate  Commerce  Act  (ICA)  (49  App. 
U.S.C  13(1)  (1988))  and  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  Chevron 
U.S.A  Products  Company  filed  a 
compliant  against  SFPP.  L.P. 

Chevron  alleges  that  SFPP  has 
violated  and  continues  to  violate 
sactiotts  1.  2.  3, 6.  7,  and  41  of  the  ICA 
by:  (1)  astahlishing  and  chaiging  unjust 
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and  unrassanable  tarifF  rates  oo  its  West 
Line  System,  specifically  the  rates  for 
transportation  from  Watson.  East  Hynes 
and  Norwalk  established  in  FERC  Tariff 
No.  15.  and  the  rates  established  in 
FERC  Tariff  Nos.  16, 17.  and  18:  (2)  by 
charging  a  fee  for  what  Qievron  claims 
is  a  transportation  service  that  is  not 
established  in  a  tariff,  specifically  a 
gathering  charge  for  product  transported 
through  its  Watson  {sdlities:  (3)  by 
implementing  a  prorationing  policy 
outside  of  its  tarifb;  and  (4)  by  changing 
the  direction  of  flow  in  its  6-incfa 
pipeline  between  Phoenix  and  Tucson 
pursuant  to  an  agreement  ¥rith  ARCO 
Products  Company. 

Chevron  requests  an  award  of 
damages,  including  reparations  for  the 
period  beginning  two  years  preceding 
the  filing  of  its  complaint.  Cnevron  also 
requests  that  this  complaint  be 
consolidated  with  the  ongoing 
proceeding  in  Docket  No.  OR92-8-000. 

Any  person  desiring  to  be  heard  or  to 
protest  Chevron's  complaint  should  file 
a  motion  to  intervene  or  a  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  in 
accordance  with  the  Commission's 
Rules  214  and  211  (18  CFR  385.214  and 
211).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  20. 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  Chevron's 
complaint  must  be  filed  on  or  before 
August  20. 1993. 
Uawood  A.  Watson,  Jr.,  j 

Acting  S9cnUay. 

(FR  Doc  93-19115  Piled  8-9-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OM8-fnL-46M-«]  ! 

Fkwl  Ag«ncy  Actions  Rsgardlng  th« 
Motor  VchicI*  Provlttons  of  th«  CiMn 

AOENCY:  Environmental  Protedion 
Agency  (EPA). 

ACTION:  Notice  of  Mobile  Source  Final 
Agency  Actions. 
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:  This  notice  announces  certain 
final  Agency  actions  taken  in 
conjunction  with  EPA's  Clean  Air  Act 
(Act)  mobile  source  program.  In  these 
final  actions.  EPA  determined  whether 
specific  vehicles  should  be  deemed  not 


a  motor  vehicle  and  therefore  excluded 
from  the  operation  of  the  Act  pursuant 
to  40  CFR  Part  85  Subpart  R. 
POR  FURTHfR  MFOftMATION  CONTACT:  Ms. 
Tiffany  Schauer,  Attorney/ Advisor. 
Manunurturers  Operations  Division. 
{6405J)  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460.  (202)  233-9298. 
tUPPLmENTARY  MFORMATION:  EPA  has 

determined  that  all  of  the  actions 
summarized  below  are  final.  Where 
available,  the  specific  date  on  which  the 
action  was  taken  is  indicated. 

Judicial  Rrriew 

For  persons  who  have  not  received 
prior  actual  notice  of  these  final  actions, 
a  timely  petition  must  be  filed  on  or 
before  60  days  after  publication  of  this 
notice  in  the  Federal  Register.  For 
persons  who  previously  received  actual 
notice  of  these  final  actions,  a  timely 
petition  must  be  filed  on  or  before  60 
days  from  receipt  of  actual  notice  or 
from  the  date  the  action  became  final, 
whichever  is  later.  This  notice  is 
published  to  provide  information  to  the 
general  public  on  EPA's  actions  and 
does  not  establish  an  additional  time 
period  for  judicial  review  petitions 
brought  by  persons  who  have  received 
prior  actual  notice  of  such  final  action. 

The  final  Agency  actions  described  in 
this  notice  are  nationally  applicable, 
therefore,  under  the  first  sentence  of 
section  307(b)(1)  of  the  Act  a  petition  for 
review  could  only  be  filed  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Under  section 
307(b)(2)  of  the  Act.  failure  to  file  a 
timely  petition  for  review  for  any  of 
these  final  actions  will  preclude  a  later 
challenge  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  actions. 

The  following  EPA  actions  regarding 
motor  vehicles  nave  become  final: 

1.  By  letter  dated  January  27. 1992. 
EPA  granted  Parker  Trading  Company's 
request  that  its  Daihatsu  Hi-)et  vehicles 
be  deemed  not  a  motor  vehicle  and 
excluded  from  the  Act  under  40  CFR 
85.1703(a).  Section  85.1703(a)  provides 
that  a  vehicle  may  be  deemed  not  a 
motor  vehicle  and  excluded  frt>m  the 
Act  if  it:  (1)  Cannot  exceed  25  miles  per 
hour:  or  (2)  lacks  features  associated 
with  safe  and  practical  highway  use:  or 
(3)  exhibits  features  rendering  street  use 
impractical  or  unlikely.  EFA  granted  the 
request  because  the  vehicles  included  a 
25  M.P.H.  governor  and  lacked  a  third 
and  fourth  gear. 

2.  By  letter  dated  June  26, 1991,  EPA 
determined  that  the  following  vehicles 
manufoctured  by  Badger  Construction 
Equipment  Company  (Badger)  did  not 


quaUfy  for  an  exclusion  under  40  CFR 
85.1703(a):  HYDROSCOPIC  MODELS: 
300  6X4.  300  6X6,  460  6X4,  460  6X6. 
444  4X2.  444  4X4.  666  6X4.  666  6X6. 
and  INSLEY  MODELS:  600  6X4.  and 
600  6X6.  Badger  contended  that  the 
vehicles'  size  and  weight  rendered  them 
impractical  for  street  use.  EPA. 
however,  denied  Badger's  request  for 
exclusion  because  the  vehicles'  gross 
vehicle  weight  did  not  exceed  the 
Federal  weight  and  dimensional 
limitation  for  vehicles  using  the 
Interstate  Highway  System. 

In  the  same  action,  however,  EPA 
granted  exclxisions  for  the  following 
vehicles  manufactured  by  Badger 
because  their  gross  vehicle  weight 
exceeded  the  Federal  weight  and 
dimensional  limitations: 
HYDROSCOPIC  MODELS:  888  6X4, 888 
6X6,  INSLEY  MODELS:  800  6X4,  800 
6X6,  HYDROSCOPIC  MODELS  (W/ 
STABILIZERS):  666  6X4,  666  6X6,  888 
6X4.  888  6X6.  BURRO  MODELS:  66 
6X4,  and  66  6X6. 

3.  On  October  10, 1990,  El  Al  Israel 
Airlines  Ltd.  (El  Al)  sought  an  exclusion 
for  an  International  Harvester  modelT- 
800  aircraft  tow  tractor  under  40  CFR 
85.1703(a).  El  Al  asserted  that  the  T-800 
could  not  exceed  17.4  M.P.H.  and  that 
the  vehicle  was  impractical  for  street 
use.  By  letter  dated  October  19, 1990, 
EPA  granted  the  request  because  the  T— 
800  model's  size  and  gross  vehicle 
weight  exceeded  the  Federal  weight  and 
dimensional  limitation  for  vehicles 
using  the  Interstate  Highway  System. 

4.  Cummins  Engine  Company,  Inc., 
(Cummins)  sought  an  exclusion  for  the 
Walter  Airport  Snow  Fighter  imder.40 
CFR  85.1703(a).  Cummins  contended 
that  the  Snow  Fighter,  equipped  with  a 
28-foot  wide  snow  blade  and  a  ballast 
box,  was  impractical  for  street  use.  By 
letter  dated  June  21. 1990.  EPA  granted 
the  request  because  the  Walter  Airport 
Snow  Fighter's  28-foot  snow  blade  and 
gross  vehicle  weight  exceeded  the 
Federal  weight  and  dimensional 
limitation  for  vehicles  using  the 
Interstate  Highway  System. 

5.  By  letter  dated  February  22, 1990, 
EPA  denied  U.S.  Army  Tank- 
Automotive  Command's  request  for  an 
exclusion  for  the  proposed  Small 
Emplacement  Excavator  (SEE)  under  40 
CFR  85.1703(a).  EPA  denied  the  request 
because  the  vehicles  were  designed  to 
be  driven  on  paved  roads  in  excess  of 
25  M.P.H.,  and  did  not  meet  the 
requirements  of  section  40  CFR 
85.1703(a)  for  an  exclusion. 

6.  By  letter  dated  January  31, 1990. 
EPA  excluded  seventy-five  vehicles 
manufactured  by  Cushman  Inc. 
(Cushman)  under  40  CFR  85.1703(aT 
because  they  could  not  exceed  a 
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maximum  speed  of  25  MP-H.  In  the 
same  action,  however,  EPA  denied 
Cushman's  request  to  exclude  vehicle 
models  898452  (with  modification  677) 
and  898458.  Cushman  asserted  that 
models  898452  (with  modification  677) 
and  898458  should  be  excluded  imder 
40  CFR  85.1703(a)  because  they  lacked 
various  safety  features  rendering  them 
impractical  for  street  use.  EPA  denied 
the  exclusion  request  because  the 
vehicles  could  be  equipped  with 
features  typical  of  on-road  vehicles  and 
they  were  similar  to  Cushman  three- 
wheeled  models  that  are  certified  to 
meet  motorcycle  emissions  standards. 

7.  By  letter  dated  December  12, 1990, 
EPA  denied  Steyr-Daimler-Puch's 
request  to  exclude  the  Pin^auer  6X6 
model  under  40  CFR  85.1703(a).  EPA 
denied  the  request  because  the  vehicles 
exhibited  several  features  facilitating 
safe  and  efficient  highway  use,  and  did 
not  meet  the  requirements  of  section  40 
CFR  85.1703(a)  for  an  exclusion. 

8.  By  letter  dated  June  24. 1991,  EPA 
denied  a  request  to  exclude  a  Porsche 
Carerra  4  Lightweight  Race  Car,  S/N 
964-001  under  40  CFR  85.1703(a).  In 
April  1991.  G.B.  Freight  Services.  Inc., 
applied  for  EPA's  prior  written  approval 
to  admit  the  vehicle  into  the  U.S.  as  a 
racing  vehicle.  Racing  vehicles  are 
excluded  from  the  Act  if  they  are  not 
motor  vehicles  as  defined  in  section 
216(2)  of  the  Act.  which  provides  that 
motor  vehicles  are  vehicles  designed  for 
transporting  persons  or  property  on  a 
street  or  highway.  EPA  denied  the 
request  because  the  Porsche  Carerra  4 
Lightweight  Race  Car  was  capable  of 
being  driven  on  the  streets  and 
highways,  and  did  not  meet  the 
requirements  of  section  40  CFR 
85.1703(a)  for  an  exclusion. 

9.  By  letter  dated  March  2, 1992,  EPA 
granted  a  request  to  exclude  a  modified 
Porsche  Carerra  4  Lightweight  Race  Car, 
S/N  964-015  under  40  CFR  85.1703(a). 
Mr.  Michael  Amalfitano  applied  for 
EPA's  prior  written  approval  to  admit 
the  vehicle  into  the  U.S.  as  a  racing 
vehicle.  EPA  excluded  the  vehicle 
because,  as  currently  modified,  the 
vehicle  required  economically 
impractical  reverse  engineering  to 
operate  the  vehicle  on  a  street  or 
highway. 

Dated:  August  3, 1993. 
Robert  D.  BmuMr, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doa  93-19126  Filed  ft-9-93;  8:45  am] 
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[FRL-M80-4] 

Public  Watar  Systam  Suparvtalon 
Program  Ravision  for  tha  Stata  of  Naw 
Jaraay 

AGENCY:  United  SUtes  Environmental 
Protection  Agency  (USEPA). 
ACnOM:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  Jersey  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  Pn^ram.  The  State 
of  New  Jersey  has  adopted  drinking 
water  regulations  that  satisfy  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR)  for  the  Surface 
Water  Treatment  Rule  (SWTR) 
promulgated  by  USEPA  aa  June  29. 
1989  (54  FR  27486). 

The  USEPA  has  determined  that  New 
Jersey's  SWTR  regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations  and  that  New  Jersey 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10.  Therefore, 
the  USEPA  has  determined  to  approve 
the  State  of  New  Jersey's  requested 
revision  to  its  Public  Water  System 
Supervision  Primacy  Program  for 
compliance  with  the  NPDWR  for  the 
Surface  Water  Treatment  Rule. 

All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below  within  thirty  (30)  days 
after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  be  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  I^o  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
niunber  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
pereon's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  on  information  that 
the  requesting  person  intends  to 
submit  at  sudb  hearing; 

(3)  The  signature  of  the  mdividual 
making  the  requests  or,  if  the  request 


is  made  oo  bdialf  of  an  organization 
or  other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 
A00RE88E8:  Requasto  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  n,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York.  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  houn  of  9  a.m 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 

Bureau  of  Safs  Drinking  Water,  Diviiion  of 
Water  Resource*,  New  Jersey  Department 
of  Environmental  Protection  and  Energy, 
P.O.  Box  CN-029,  Trenton,  New  Jersey 
08625 

U.S.  Environmental  Protection  Agency — 
Region  II.  Public  Water  System 
Supervision  Section  Room  853,  Jacob  K. 
Javits  Federal  Building.  26  Federal  Plaza, 
New  York,  New  York  10276 

For  further  infonnation,  you  may  contact 
Walter  E.  Andrews,  Chief,  Drinking  and 
Groxmdwater  Protection  Branch,  U.S. 
Environmental  Protection  Agency — Region 
0,(212)264-1800. 

(Section  1413  of  the  Safe  Drinking  Water  Act 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

Dated:  July  23, 1993. 
Kathleen  C  Callahan, 
Acting  Regional  Administrator.  EPA,  Region 

n. 

(FR  Doc  93-18973  Filed  a-«-93: 8:45  am] 
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[FRL-4690-C] 

Propoaad  Maximum  Praaauraa  for 
Rula-Authoriiad  Enhancad  Racovary 
Injactlon  Walla  In  MicNgan— Sacond 
Group  Flalda 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  proposed  maximum 
injection  pressure  in  fields  with  rule- 
authorized  enhanced  recovery  injection 
wells  in  Michigan — second  group  fields. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA  or  Agency)  is  proposing 
pressiire  gradients  for  calculating  the 
maximum  allowable  liquid  injection 
pressure  for  rule-authorized  Class  II 
enhanced  recovery  injection  wells  in  six 
Michigan  fields,  llierefbre,  operatora  of 
rule-authorized  enhanced  recovery 
wells  in  the  six  fields  must  limit  their 
liquid  injection  pressure  as  directed  in 
this  notice,  if  the  notice  is  finalized  as 
proposed.  After  final  publication  in  the 
Federal  Register,  the  notice  will  become 
part  of  the  applicable  Undergroimd 
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Iniection  Control  program  for  the  State 
of  Kfidiigu.  edininisterad  by  RagioD  5 
of  USEPA.  promulgated  imdar  the 
proviaiana  of  the  Safs  Drinking  Water 
Act 

DATES:  The  USEPA  lequeata  public 
comments  on  today's  propoMd  rules. 
Comments  wrill  be  accepted  until 
September  9, 1993.  Notice  is  also  being 

given  to  persons  on  a  state-wide  mailing 
St  who  nave  indicated  an  interest  in 
Class  H  iniection  wells  in  Midiinn.  To 
request  that  a  public  hearing  be  held, 
contact  the  person  listed  below. 
AOOMESSCS:  The  technical  basis  for  each 
of  the  proposed  maximum  pressures  is 
found  in  tne  Administrative  Record  for 
this  action,  which  is  available  for 
viewing  at  the  USEPA  Region  S  office 
listed  below.  A  padcet  of  materials 
summarizing  the  basis  is  also  available 
for  viewing  in  Roscommon,  Michigan. 
The  location  can  be  obtained  from  the 
person  listed  as  the  contact  for  further 
information  below.  Submit  written 
comments  to:  USEPA  Region  5  (WD- 
171),  Underground  Injection  Control 
Secti(Hi,  77  West  Jacluon  Boulevard. 
Chicago,  Illinois  60604-3590.  Attn: 
Richard  J.  Zdanowicz,  Chief. 
FOR  FUirmER  MFORMATION  CONTACT: 
Leah  Evison,  Underground  Injection 
Control  Section.  Water  Division,  (312) 
886-6556, 17th  floor  Metcalfe  Building, 
77  West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590. 

SUPPtaiENTARY  MFOnUATION: 

LBeckgroond 

The  Underground  Injection  Qmtrol 
program  for  the  State  of  Michigan  is 
administered  by  the  USEPA  Federal 
regulations  at  40  CFR  147.1154  stipulate 
that  the  Regional  Administrator  shall 
establish  maximum  injecticm  pressures 
for  rule-authorized  enhanced  recovery 
injection  wells  in  Michigan  fields,  after 
proper  notice  and  opportimity  for 
public  comment  ana  public  hearing. 
This  notice  concerns  liq\iid  injection  in 


six  State-approved  enhanced  recovery 
fields  in  Midiigan.  The  Regimi 
est^lished  maximum  pressures  for  14 
additional  fields  in  1992  and  intends  to 
propose  pressures  for  the  remaining 
fields  with  rule^uthorized  enhanced 
recovery  wells  in  the  coming  months. 
To  establish  these  pressures.  USEPA 
used  instantaneous  shut-in  pressures 
(ISIP)  and  step  rate  test  results  from  the 
injection  zones  of  enhanced  recovery 
injection  wells  in  the  given  fields. 
Additional  background  information  is 
found  in  a  Federal  Ragiater  notice  dated 
September  11. 1992  (57  FR  41751). 

n.  Propoeed  Maximum  Pressuras 

As  was  established  for  the  first  group 
of  Michigan  fields.  USEPA  today 
proposes  that  rule-authorized,  enhanced 
recovery,  injection  wells  in  the 
additional  fields  listed  in  this  notice 
operate  below  a  maximum  liquid 
injection  pressure  calculated  using  the 
following  formula: 

Pm>(FPG-0.433  Sg)d 

where 

Pm^injectioo  pr«ssure  at  the  wellhead  (psi) 

FPG>fracture  praesura  gradient  from  Table  1 

(p«i/ft) 
Sg>«pecific  gravity  of  the  injection  fluid 

(dimenslonlen) 
dxdepth  to  top  of  injection  xone  (ft) 

m.  Alternative  Maximum  Preasuiee 

Federal  regulations  make  two 
provisions  for  ownen  and  operatora 
who  wi^  to  operate  at  pressiues  above 
those  defined  above  in  two  ways.  First, 
after  this  notice  is  finalized,  ownen  and 
operatora  may  submit  a  request  that  the 
USEPA  establish  an  alternative 
maximiun  pressure  for  a  particular  field 
and  formation.  This  request  may  allow 
injection  at  higher  pressures  if  the 
operator  can  demonstrate  to  the 
satisfaction  of  the  Agency  that  the 
desired  injection  pressure  will  not 
fractiire  the  confining  layer  adjacent  to 
the  lowermost  USDW  and  that  there 
will  be  no  migration  of  fluids  into  a 


USDW.  The  Agency  may  grant  such  a 
leanest  after  notice  and  opportimity  for 
pxmlic  comment  and  a  public  hearing, 
according  to  the  provisions  of  40  CFR 
part  124. 

Second,  if  this  request  is  denied,  the 
owner  or  operator  may  apply  for  a  UlC 
permit  under  40  CFR  144.25(c).  The 
final  permit  decision,  including  permit 
conditions  which  the  owner  or  operator 
considere  to  be  inappropriate,  may  be 
subject  to  administrative  review 
pursuant  to  40  CFR  124.19.  To  be  added 
to  a  mailing  list  to  receive  notice  of 
Agency  decisions  in  Michigan  regarding 
Altemative  Manmum  Pressures  or  Class 
nR  permits,  contact  USEPA,  Region  5 
Underground  Injection  Control  Section 
at  the  address  given  above. 

IV.  Notice  to  Ownen  and  Operatora 

After  this  notice  is  finalized,  USEPA 
will  send  certified  written  notices  to 
ownera  and  operatora  informing  them  of 
the  applicable  formula  to  be  used  in 
determining  the  maximum  allowable 
liquid  injection  pressure.  Thereafter, 
ownera  and  operatora  who  exceed  the 
injection  pressure  established  under  the 
formula  or  the  altemative  maximum 
pressure  approved  by  USEPA  will  be 
considered  in  violation  of  40  CFR 
147.1154(a),  and  may  be  subject  to 
enforcement  action,  including  the 
assessment  of  civil  penalties  and  the 
issuance  of  compliance  ordera.  If  an 
owner  or  operator  does  not  receive  a 
certified  written  notice  from  USEPA 
within  thirty  (30)  days  after  the  final 
notice  is  published  in  the  Federal 
Register,  he  or  she  should  immediately 
contact  USEPA,  Region  5  at  the 
telephone  number  given  above,  to  avoid 
the  possibility  of  violating  UIC 
regulations. 

Dated:  )uly  29. 1993. 
Dale  S.  Bryion, 

Dinctar,  Water  Division,  Region  5.  U.S. 
Environmenta]  Protection  Agency. 
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TABLE  1.— Fracture  Pressure  GRADlE^fr  Values 


FMd 

Fonnation 

County 

Township/renga^ectton 

FPG 
(psim) 

Enlsfprise — 

Rjchflald 

Richffeld 

Niagarw) 

RicMietd 

Richfield 

Dundee  

••••••••■«•••••••••••« 

«•■•••••••••••■••••••• 

Missaukee  ... 
Clara 

T23N.  R4W.  818  and  T23N.  R5W.  310-14  

T19N,  R3W.  85-8  and  T19N.  R4W,  81.  2  and 

T20N.  R4W.  Ss35.  36. 
T22N,  R17W,  836  

1.10 
1.06 

MvHstee 

Missaukee  ... 

0.82 

East  Nofwich  - 

T24N.  R5W.  81-4.  9-12  Wid  T24N.  R4W,  86,  7, 

18. 
T91N  R1W  Sifi   19-21   27-30 

1.08 

weei  Dfincn  ....._....„............~..~.~............... 

Wast  Branch  Unit' , 

Countiy  Club  IMt  m.............~~Ju.~ 

1.16 

OQewmcw. 

T22N.  R2E.  821.  26-28.  33-36  and  T21N.  R2E. 

82. 
T22N.  R1E,  813. 24  and  T22N.  R2E,  818-21. 29 

1.03 

0.91 

f  Exhaive  Of  Waet  Branch  28  Unll.  to  be  prapoawl  ai  a  Mar  dale. 
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[FRL-^91-1] 

Workshops  Sponsored  Committees  of 
the  Grand  Canyon  VIeibillty  Transport 
Commission 

agency:  U.S.  Environmental  Protection 

Agency. 

ACnON:  Notice  of  meetings. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  is  announcing  two  meetings 
related  to  the  Grand  Canyon  Visibility 
Transport  Commission  (Commission). 

The  first  meeting  will  be  a  workshop 
sponsored  by  the  Meteorological 
Subcommittees  of  the  Commission's 
Technical  Committee  to  discuss  the 
scientific  principle  of  clean  air 
corridors.  The  purpose  of  this  workshop 
will  be  to  evaluate  the  existence  of  clean 
air  corridors  as  a  source  of  good 
visibility  for  parks  and  wilderness  areas 
on  the  Colorado  Plateau. 

The  second  will  be  a  workshop 
sponsored  by  the  Alternatives 
Assessment  Committee.  The  workshop 
will  condense  the  results  of  an  earlier 
Commission  workshop  on  developing 
visibility  management  options.  The 
workshop  will  be  held  August  18-20, 
1993. 

The  Commission  was  established  by 
the  EPA  on  November  13, 1991  (see  56 
FR  57522,  November  12, 1991).  The 
committees  were  established  by  the 
Commission  by  approval  of  a  work  plan 
at  its  June  21, 1992  meeting  (see  56  FR 
24790,  June  11, 1992,  and  56  FH  38633. 
August  26. 1992).  Participation  in  both 
workshops  is  by  invitation.  However, 
the  workshops  are  open  to  the  general 
public.  These  meetings  are  not  subject 
to  provisions  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  as 
amended. 

DATES:  The  Meteorological 
Subcommittee  workshop  on  clean  air 
corridors  will  be  held  on  August  16  and 
17, 1993  beginning  aX  8:30  a.m..  PDT. 
The  Alternatives  Assessment  workshop 
on  emissions  management  options  and 
evaluation  criteria  will  be  held  on 
August  18-20, 1993  at  1  p.m.,  PDT. 
ADDRESSES:  The  Meteorological 
Subcommittee  workshop  will  be  held  at 
the  University  of  Nevada  Lectiire 
Building,  Lecture  Room  3.  Reno, 
Nevada.  The  Alternatives  Assessment 
workshop  will  be  held  at  the  University 
Inn,  1001 N.  Virginia  Street,  Reno, 
Nevada. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
John  T.  Leaiy,  Project  Manager  fior  the 


Grand  Canyon  Visibility  Transport 
Commission,  Western  Governors' 
Association.  600  17th  Street.  Suite  1705. 
South  Tower,  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  August  4, 1993. 
Robol  D.  Brannar, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  93-19127  Filed  S-9-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSiON 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
■Management  end  Budget  for  Review 

August  2, 1993. 

The  Federal  Communications 
Commission  h&s  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Holey,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-4814. 

OMB  Number:  3060-0079 
Title:  Application  for  an  Amateur  Club, 
RACES*  or  Military  Recreation 
Station  License  ('Radio  Amateur  Civil 
Emergency  Service) 
Form  Number:  FCC  Form  610-B 
Action:  Revision  of  a  currently  approved 

collection 
Respondents:  Non-profit  institutions 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  2.000 
responses;  .084  hours  average  burden 
per  response;  .084  hours  total  annual 
burden 
Needs  and  Uses:  FCC  Rules  require 
applicants  to  file  FCC  Form  610-B  for 
new,  modified,  or  renewed  Amateur 
Club,  Radio  Amateur  Qvil  Emergency 
Service  (RACES),  or  Military 
Recreation  station  license.  "The 
Commission  amended  its  Amateur 
Service  Rules,  Report  and  Order,  FCC 
93-249,  efiiective  July  19, 1993,  to 
establidi  Station  Call  Sign 


Administrators  who  will  issue  new 
and  renewed  licenses  to  Amateur 
Clubs  and  Military  Recreation  groups. 
Prior  to  this  rule  change,  no  new  Club 
or  Military  Recreation  station  licenses 
were  issued.  FCC  Form  610-6  is  being 
modified  to  accommodate  licensing  of 
new  stations.  The  data  is  used  by  CM 
Sign  Administrators  and  Commission 
staff  to  determine  if  the  applicant  is 
eligible  for  an  Amateur  Club,  RACES, 
or  Military  Recreation  Station  license. 
This  document  is  used  in  issuing 
authorizations  of  service  in  the 
Amateur  Radio  Service.  Information 
obtained  from  this  form  is  vital  to 
maintain  an  acceptable  database. 

Federal  Communicationt  Conunission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-19057  Filed  8-9-93;  8:45  am] 
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(PR  Docket  No.  93-132;  DA  93-962] 

Privete  Land  Mobile  Redio  Servicee; 
Kentuclcy  Public  Sefety  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Kentucky  (Region  17).  As 
a  result  of  accepting  the  Plan  for  Region 
17,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  August  3, 1993. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPt.EMENTARY  MFORMATION: 

Order 

Adopted:  July  28. 1993. 
Released:  August  3, 1993. 

By  the  Chief.  Private  Radio  Bureau  and 
the  Chief  Engineer 

1.  On  January  28, 1993,  Region  17 
(Kentucky)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
pubUc  safety  and  special  emergency 
entities  operating  in  ICentucky. 

2.  The  Kentucky  Plan  was  placed  on  • 
Public  Notice  for  comments  due  on  June 
14, 1993,  58  FR  28018  (May  12, 1993). 
The  commission  received  no  commmts 
in  this  proceeding. 
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3.  W*  haw  iwivwad  Um  Plan 
lubmittad  far  Kflotudcy  and  (bid  that  it 
ooDfonw  %rith  tha  National  Public 
SafBty  Plan.  Tha  plan  inchidaa  all  tha 
nacaaaary  donanta  spadfiad  in  the 
Repot  and  Order  in  Gan.  Dodcet  No. 
87-112.  3  FGC  Red  905  (1987).  and 
latis&ctarily  jwovidea  for  the  current 
and  pn^ected  nu)bile  communicationa 
tequirements  of  the  public  nfBty  and 
•pedal  emergency  mtitiea  in  Kentucky. 

4.  Therefiue.  we  accept  die  Kntucky 
Public  SaCity  Radio  Plan.  Furthermore. 
Ucenaing  of  the  821-824/866-869  MHz 
bend  in  Kentucky  may  commence 
inmiediately. 

Federal  Communicitiane  Cnmnilwion 
lalpkA.Balhr. 
Chief.  Private  BadioButvm. 
rPR  Doc.  93-10050  FUad  »-9-«3:  MS  oBl 
1 0001  tna-et-M  I 


Tfwil  RaliiiburMfiMnI  PfOQWii!  April 

30, 1993-^IUM  30, 19M  Suimmry 

Report 

Total  Number  of  Spon- 

Kved  Eventa 

29 

Total  Number  of  Span- 

•oring  Organizations  ... 

26 

Total  Number  of  Dif- 

ferent Commiaaionen/ 

Employees  Attending  .. 

37 

Total  Amount  of  Reim- 

bursement Expected: 

Transportation 

$22345.89 

dUuSi*18KlC0  ••••«•••••••••• 

22.042.45 

Othflff  ExpoDMS  

4.214.62 

Total  

49,102.96 

Sponsoring  Organixations:  America's 
Carriers  Telecmnmunicatiana 
Aseodation.  ACTA.  240  Spring  Wind 
Way.  CaaselbeRy.  Florida  32707 
Date  of  the  Event:  April  25-28, 1993 
Description  of  the  Event:  ACTA 
Confarenoe,  Asheville,  North 
Carolina. 
Commissioners  Attending:  None. 
Other  Employees  Attending: 
Kathlem  Q.  Abemathy— l^gal 

Adviaor  to  the  Qiainnan. 
Sua  F.  Seidman— Special  Assistant  to 
General  Counsel. 
AmouJit  of  Reimbursement: 

lYansportatioo $742.00 

Subaistaoca  ..m.»..........m...  202.14 

Other  Expenses  ..............  119.75 


UMI 


Total 1,063.89 

Sponsoring  OgonintfOins:  APCO,  Jay 
Morrision.  SNOPAC  911. 3000 
•RodcefeUer  Room  118.  Everett. 
Waahii^on  98201 
Date  of  the  Event:  June  10. 1993 
Desaiptkm  of  the  Event:  1993 
Northwest  APCO  Training  Seminar. 
Wenatchee,  Washington. 


Conuniss/onen  Attending:  Nona. 
Other  Employees  Attending:  Gery  P. 

Soulsby—En^nettr  In  Charge,  Seattle, 

Washington.  FOB. 
Amount  <^  ReittU>ursement: 

Transportation $.00 

Subsistence 132.00 

Other  Expenses  32.50 

Total 164.50 

Sponsoring  Organixations:  BCR 
Enterprises.  950  York  Road.  Suite  203, 
Hinsdale.  Illinois  60521 
Date  of  the  Event:  May  16-20. 1993 
Description  of  the  Event:  Wireless 
Datacomm  '93  Conference  and 
Exhibition.  San  Jose.  California. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Robert  P. 
Qeveland-^hysical  Sdentist.  Office 
of  Engineering  and  Technology. 
Amount  of  Reimbursement: 

Transportation $439.00 

Subsistence 291.50 

Other  Expensee  .'. 34.00 

ToUl 764.50 

Sponsoring  Organisation:  Broadcast 

Promotion  and  Mariceting  Executives. 

6255  Sunset  Boulevard,  Suite  624,  Los 

Angelee.  California  90028 
Date  of  the  Event:  June  13-14, 1993 
Description  of  the  Event:  Children'a 

Issues  Panel.  Orlando,  Florida. 
Commissioners  Attending:  None. 
Ot/ier  Employees  Attending:  John  C 

Hollai^— Senior  Legal  Advisor  to 

Commis8i(Hier  Du^an 
Ainount  of  Reimbursement: 

TranspOTtation $393.00 

Subsistence 113.50 

Other  Expensee  24.00 

Total 530.50 

Sponsoring  Orgaiuxation:  Colorado 

Cable  Television  Assodaticm,  1600 

Sherman,  Suite  1110,  Denw, 

Colorado  80203 
Date  of  the  Event:  May  12-14. 1003 
Description  of  the  Event:  "Women  In 

Cable"  Group,  Denver,  Colorado 
Commissioners  Attending:  None. 
Other  Employees  Attendmg:  Robert 

Com-Revera — Legal  Assistant  to 

Chairman  Quelle 
Amount  of  Reimbursement: 

Transportation $339.00 

Subsistence 233.50 

Other  Expenses  36.25 

Total 608.75 

Sponsoring  Organization:  Deloitte  k 
Touche  Tohmatsu  International,  100 
Peeditree  Street,  Suite  1700.  Atlanta. 
Georoia  30303 
Date  of  the  Event:  May  18-19, 1993 
Description  of  the  Event:  1993 
Accounting  and  Auditing 
Telecommunications  Industry 
Training  Seminar.  Toronto,  Canada. 


Commissioners  Attending:  None. 
Other  Employees  Attendmg:  Kenneth  M. 
Ackerman— Acting  Chief.  Accounting 
Systems  Branch.  Commcm  Carrier 
Bureau 
Amount  of  Reimbursement: 

l^ansportation »....  $375.99 

Subsistence 180.63 

Other  Expenses  72.00 

Total 628.62 

Sponsoring  Organization:  Electronics 
Industries  Assodation.  Government 
and  Legal  Afiairs,  Consumer 
Electronics  (^up.  2001  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20006 
Date  of  the  Event:  June  2-6, 1993 
Description  of  the  Event:  1993  Summer 
International  Consumer.  Consumor 
Electronic  Show  (CES).  Chicago. 
Illinois. 
Commissioners  Attending:  None. 
Other  Employees  Attending: 
Thomas  P.  Stanley— Chief  Engineer. 

Office  of  Engineering  k  Tedbnology. 
Devid  E.  Wilson— Electronics 
Engineer,  Office  of  Engineering  k 
Tedmology. 
Amount  of  Reimbursement: 

Transportation $675.00 

Subaistence 1,240.96 

Other  Expenses  65.00 

Total 1,980.96 

Sponsoring  Organization:  Leibowitz  and 
Spencer,  Florida  Assodation  of 
Broadcasters,  Sunbank  International 
Center.  One  Southeast  Third  Avenue, 
Miami,  Florida  33131 
Date  of  the  Event:  June  23-27, 1993 
Description  of  the  Event:  Florida 
Assodation  of  Broadcasters  Annual 
Convention,  Miami,  Florida. 
Commissioners  Attending:  None. 
Other  Employees  Attending: 
Richard  M.  Smith— Chief,  Field 

Operations  Bureau. 
Roy  J.  Stewart— Chief,  Mass  Media 
Biireau. 
Amount  of  Reimbursement: 

Transportation $650.00 

Subsistence 643.00 

Other  Expenses  84.59 

Total 1.377.59 

Sponsoring  Orgaiuzation:  Federal 

Communications  Bar  Assodation 

(FCBA),  USD  Connecticut  Avenue 

NW.,  suite  1050.  Washington.  DC 

20036 
Date  of  the  Event:  May  14-16, 1993 
Description  of  the  Event:  1993  FCBA 

Annual  Seminar,  Hot  Springs, 

Virginia. 
Corrunissioners  Attending:  None. 
Other  Employees  Attending: 

Robmt  E.  Branson — Senior  Advisor  to 
Commissi<mer  Andrew  C.  Barrett 

Randall  S.  Coleman — ^Legal  Advisor  to 
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Commissioner  Ervin  S.  Duggsn. 
lU^it  L.  Corn-Revoro    Senior 

Advisor  to  Chairman  James  R 

Quello. 
John  C  HoUar— Soiior  Legal  Advisor 

to  Commissioner  Ervin  S.  Duggan. 
Amount  of  Reimbursement: 

Transportaticm ~.  $.00 

Subsistence 679.14 

Other  Expenses  768.38 

Total 1,447.52 

Sponsoring  Organization:  Gianville  T. 

Woods  Association  (GTW),  Min<niW 

Management  Assodation  (MMA)  of 

New  England  Telephone  Company. 

P.O.  Box  2308.  Boston.  Massachusetts 

02107 
Dote  of  the  Event:  June  24. 1993 
Description  of  the  Event:  GTW  First 

Annual  Meeting,  New  Yori^  Qty.  New 

York. 
Commissioners  Attending:  Ncme. 
Other  Employees  Attending: 

Patrice  Gray  Smith— Deputy  Director 
for  Policy.  PIRS.  Associate 
Managing  Director. 
Amount  (^Reimbursement: 

"nransportation $133.00 

Subsistence .00 

Other  Expenses  54.00 

Total 187.00 

Sponsoring  Organimtion:  Hong  Kong 

University  of  Science  and 

Technology.  Clear  Water  Bay, 

Kowloon.  Hong  Kong. 
Date  of  the  Event:  Mardi  30-April  5. 

1993 
Description  of  the  gvejTt;_Workshop  on 

Video  Technology/HDTV,  Hong  Kong. 
Commissioners  Attending:  None. 
ckher  Employees  Attending: 

Thomas  P.  Stanley— Chief  Engineer, 
Office  of  Engineering  and 
Technology. 
Amount  of  Reimbursement: 

Transportation $1,317.45 

Subsistence 977.15 

Other  Expenses  43.33 

Total 2.337.93 

Sponsoring  Organization:  Indiana 

Broadcasters  Association,  11595 

North  Meridian  Street,  Suite  300, 

Cannel.  Indiana  46032 
Date  of  the  Event:  April  6-8, 1993 
Description  of  the  Event:  IBA/KBA 

Spring  Conference  '93,  French  Lick, 

Indiana. 
Commissioners  Attending:  James  H. 

Quello— €hainnan. 
Other  Employees  Attending:  N<me. 
Amount  of  Reimbursement: 

Transportation $360.00 

Subsistence 149.42 

Other  Expenses  44.09 

Total 553.51 


Sponsoring  Organization:  KMB 
Aaaociates  Inc.,  437  3rd  Avenue  N., 
Tiarra  Verde,  Florida  33715 
Date  of  the  Event:  April  19-21, 1993 
Description  of  the  Event:  KMB  Video 
Journal  ConfiBrenoe.  St  Petersburg, 
Florida. 
Conun/ssjonen  Attending:  Nooe. 
Other  Employees  Attending:  Thomas  P. 
Stanley— Chief  Engineer,  Office  of 
Engineering  and  Technology. 
Amount  of  Reimbursement: 

Transportation $350.00 

Subsistence 8.50 

Other  Expenses  36.75 

Total 395.25 

Sponsoring  Organization:  National 
Association  of  Broadcasters  (NAB). 
1771 N  Street.  NW..  Washington.  DC 
20036 
Date  of  the  Event:  April  19-22. 1993 
Description  of  the  Event:  NAB's  93 
Annual  Convention.  Las  Vegas, 
Nevada. 
Commissioners  Attending: 
James  H.  Quello— Chairman. 
Ervin  S.  Duggan — Commissioner. 
Other  Employees  Attending: 
Laiiren  J.  Belvin — Director,  Office  of 

Legislative  Affairs. 
Robert  L  Corn-Revere— Senior 
Advisor  to  Qxairman  James  H. 
Quello. 
Larry  D.  Eads— Chief,  Audio  Services 

Division,  Mass  Media  Bureau. 
Brian  F.  Pontes— Chief  of  Staff,  to 

Chairman  James  H.  Quello. 
John  C.  Hollar — Senior  Legal  Advisor 
to  Commissioner  Ervin  S.  Duggan. 
Charles  W.  Kelley— Chief. 
Enforcement  Division,  Mass  Media 
Bureau. 
Robert  M.  Pepper— Chief,  Office  of 

Plans  and  Policy. 
Richard  M.  Smith— Chief.  Field 

Operations  Bureau. 
Roy  J.  Stewart— Chief,  Mass  Media 

Biueau. 
Alexandra  M.  Wilson— Attorney 
Advisor,  Mass  Media  Bureau. 
Amount  of  Reimbursement: 

Transportation $3,689.00 

Subsistence 5.246.80 

Other  Expenses  693.35 

Total 9.629.15 

Sponsoring  Organization:  National 

Association  of  Business  and 

Educational  Radio  (NABER).  1501 

Duke  Street,  Alexandria,  Viiginia 

22314 
Date  of  the  Event:  May  12-14, 1993 
Description  of  the  Event:  Annual  Mobile 

Communications  Conference,  San 

Antonio,  Texas. 
Commissioners  Attending:  Nme. 
Other  Employees  Attending:  Ralph  A. 

Haller— Qiief,  Private  Radio  Bureau. 


Amount  of  Reimbursement 
Transportation  .....^....^...         $  327.00 

Subsistence ...  109.00 

Other  Expenses  29.50 

Total 465.50 

Sponsoring  OrgarUzation:  National 

Alliance  for  Media  Arts  and  Cultures 

(NAMAC),  1130  S.  Wabash  Avenue. 

suite  400.  Chicago.  Illinois  60605 
Date  of  the  Event:  June  3-6. 1993 
Description  of  the  Event:  National 

Conference  "Rewiring  Our 

Networks",  Chicago,  Illinois. 
Commisaoners  Attending:  None. 
Other  Employees  Attending:  Byron  F. 

Merchant — Legal  Advisor  to 

Commissicmer  Andrew  C  Barrett 
Amount  of  Reimbursement: 

Tran^Kjrtation $  298.00 

Subeistmce ......  121.29 

Other  Expenses  ^mm...^....  71.00 

Total 490.29 

Sponsoring  Orgaruzation:  National 
Cable  Television  Assodstion.  1724 
Massachusetts  Avenue  NW., 
Washington.  DC  20036 
Date  of  the  Event:  June  6-9, 1993 
Description  of  the  Event:  42nd  Annual 
Convention  and  Exposition.  San 
Frandsco,  California. 
Commissioners  Attending: 
James  H.  Quello— Chairman. 
Ervin  S.  Duggan — Commissioner. 
Other  Employees  Attending: 
Robert  L  Corn-Revere— Senior 

Advisor  to  Chairman  James  H. 

Quello. 
Diane  L.  Hofbeuer— Attorney  Advisor. 

Office  of  Legislative  Affairs. 
John  C  Hollar— Senior  Legal  Advisor 

to  Commissioner  Ervin  S.  Duggan. 
William  H.  Johnson— Deputy  Chiet 

Mass  Media  Bureau. 
Byron  E.  Merchant— Legal  Advisor  to 

Commissioner  Andrew  C  Barrett. 
Linda  L  Oliver— Legal  Advisor  to 

Commissioner  Ervin  S.  Duggan. 
Ronald  Parver— Chief,  Cable 

Television  Branch,  Mass  Media 

Biu«au. 
Robert  M.  Pepper— Chief,  Plans  and 

Policy. 
Thomas  P.  Stanley— Chief  Engineer 

Office  of  Engineering  and 

Technology. 
Roy  J.  Stewart— Chief,  Mass  Media 

Bureau. 
Alexandra  M.  Wilson— Attorney 

Advisor.  Mass  Media  Bureau. 
John  P.  Wong— Assistant  Chief,  Cable 

Television  Branch,  Mass  Media 

Bureau. 
Amount  of  Reimbursement: 

Transportation $  7,328.00 

Subsistence 7.251.50 

Other  Expenses  . — 1.132.31 
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Total 15.711.81 

Sponsoring  OrganiMotion:  New  Jersey 

Biosdcasten  Assodetian  (N^A).  9 

Davison  Avenue,  lamesbuig.  New 

Jersey  08831 
Date  of  the  Event:  June  6—8. 1993 
Description  of  the  Event:  47th  Annual 

Convention  of  the  NJBA.  Atlantic 

City,  New  Jersey. 
Commissioners  Attending:  None. 
Other  Employees  Attending: 

Charles  W.  Kelley— Chief. 
Enf(»cement  Division.  Mass  Media 
Bureau. 

Roderick  K.  Porter-^)eputy  Chief, 
Mass  Media  Bureau. 
Amount  of  Reimbursement: 
Transportation  ....,....„.«...  $93.00 

Subsistence 450.34 

Other  Expenses 84.00 

Total 627.34 

Sponsoring  Organization:  Pennsylvania 

Association  of  Broadcasters  (PAB), 

P.O.  Box  4669.  Harrisburg, 

Pennsylvania  1711 
Date  of  the  Event:  June  17—19. 1993 
Description  of  the  Event:  Qtizenship 

Awud.  Hershey.  Pennsylvania. 
Commissioners  Attending:  James  H. 

Quello— Chairman . 
Other  Employees  Attending:  None. 
Amount  of  Reimbursement: 

Transportation $.00 

Subsistence 138.50 

Other  Expenses  .00 

Total 138.50 

Sponsoring  Organization:  Bellcore 

(SOS).  LCC  2E-235.  290  West  Mt. 

Pleasant  Avenue,  Livingston,  New 

Jersey  07039 
Date  of  the  Event:  May  13. 1993 
Description  of  the  Event:  Annual  User 

Meeting.  Tampa,  Florida. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Stanley  P. 

Wiggins — Senior  Attorney,  Tariff 

Division.  Common  Carrier  Bureau. 
Amount  of  Reimbursement: 

Transportation $350.00 

Subsistence 94.50 

Other  Expenses  24.93 

Total 469.43 

Sponsoring  Organization:  Society  of 

Cable  Television  Engineers  (SCTE), 

669  Exton  Commons,  Exton. 

Pennsylvania  19341 
Date  of  the  Event:  April  22—23, 1993 
Description  of  the  Event:  Cable>Tec 

Expo  '93,  Woricshop.  "One-on-One 

with  the  FCC".  Orlando,  Florida. 
Commissioners  Attending:  Nme. 
Other  Employees  Attending: 

Michael  L  Lance— Electronics 
Engineer.  Cable  Branch,  Mass 
Media  Bureau. 

JohnP  Wong— Electronics  Bigineer, 


Cable  Branch.  Mass  Media  Bureau. 
Amount  of  ReinUtunement: 

Transportation $786.00 

Subsistence 992.00 

Other  Expenses  140.00 

Total 1.918.00 

Sponsoring  Organization:  Southwestern 

Bell  Corporation- Washington,  Inc., 

John  Millice.  One  Bell  Plaza.  Room 

2604,  Dallas.  Texas  75202 
Date  of  the  Event:  April  19—23, 1993 
Description  of  the  Event:  Accounting 

Witness  Confsrence,  Santa  Fe,  New 

Mexico. 
Commissioner*  Attending:  None. 
Other  Employees  Attending:  Gerald  P. 

Vaughit— Deputy  Chief,  Operations, 

Common  Carrier  Bureau. 
Amount  of  Reivnbursement: 

Transportation  $407.00 

Subsistence 390.58 

Other  Expenses  189.57 

Total 987.15 

Sponsoring  Organization:  Technonet 
Asia,  Owen  Road,  P.O.  Box  0165. 
Singapore  9121 
Date  of  the  Event:  March  25 — April  1, 

1993 
Description  of  the  Event: 
"Understanding  U.S.  FCC 
Requirements  k  Compliance", 
Singapore. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Julius  P. 
Knapp— -Chief,  Authorization  and 
Evaluation  Division,  Office  of 
Engineering  and  Technology. 
Amount  of  Reimbutiement: 

Transportation  $1,663.45 

Subsistmce 1,208.50 

Other  Expenses 70.94 

Total 2,942.89 

Sponsoring  Organization:  Triangle  J 

Council  of  Governments  (TJCOG).  100 

Park  Drive,  P.O.  Box  12226.  Research 

Triangle  Park,  North  Carolina  27709 
Date  of  the  Event:  June  15, 1993 
Description  of  the  Event:  TJCOG  Cable 

TV  Workshop,  Chapel  Hill,  North 

Carolina. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Alexandra 

M.  Wilson — Attorney  Advisor,  Mass 

Media  Bureau. 
Amount  of  Reimbursement: 

Transportation  $252.00 

Subsistence .00 

Other  Expenses  14.50 

Total 266.50 

Sponsoring  Organization:  United  States 

Telephone  Association  (USTA),  900 

19th  Street,  NW.,  Suite  800. 

Washington.  DC  20006 
Date  of  the  Event:  June  29—30, 1993 


Description  of  the  Event:  Three- Way 

Depreciation  Meetings,  Savannah. 

Georgia. 
CoBunissioners  Attending:  None. 
Other  Employees  Attending:  Edward  B. 

Clopton  Jr. — Public  Utilities 

Specialist.  Depreciation  Rates  Section. 

Common  Carrier  Bureau. 
Amount  of  Reimbursement: 

Transportation $391.00 

Subsistence 173.00 

Other  Expenses  43.28 

Total 607.28 

Sponsoring  Organization:  United  States 

Telephone  Association  (USTA),  900 

19th  Street,  NW.,  Suite  800. 

Washington,  DC  20006. 
Date  of  the  Event:  April  18-21, 1993. 
Description  of  the  Event:  Three- Way 

Depreciation  Meetings,  Indianapolis, 

Indiana. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Edward  B. 

Clopton  Jr. — Public  Utilities 

Specialist,  Depreciation  Rates  Section, 

Common  Carrier  Bureau. 
Amount  of  Reimbursement: 

Transportation $358.00 

Subsistence 303.00 

Other  Expenses  32.40 

Total 693.40 

Sponsoring  Organization:  United  States 

Telephone  Association  (USTA),  900 

19th  Street.  NW..  Suite  800, 

Washington,  DC  20006. 
Date  of  the  Event:  May  17-20, 1993. 
Description  of  the  Event:  Three- Way 

Depreciation  Meetings,  Seattle. 

Washington. 
Commissioners  Attending:  None. 
Other  Employees  Attending:  Fatina  K. 

Franklin— Chief,  Depreciation  Rates 

Section,  Common  Carrier  Bureau. 
Amount  of  Reimbursement: 

Transportation $399.00 

Subsistence 373.00 

Other  Expenses  89.75 

Total 861.75 

Sponsoring  Organization:  United  States 

Telephone  Association  (USTA),  900 

19th  Street,  NW.,  Suite  800, 

Washington,  DC  20006. 
Date  of  the  Event:  April  5-8, 1993. 
Description  of  the  Event:  Three- Way 

Depreciation  Meetings,  Nashville. 

Tennessee. 
Commissiorwrs  Attending:  None. 
Other  Employees  Attending:  Fatina  K. 

Franklin— <Ihief,  Depreciation  Rates 

Section,  Common  Carrier  Bureau. 
Amount  of  Reimbursement: 

Transportation $331.00 

Substance 179.00 

Other  Expenses  57.50 

Total 567.50 
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Sponsoring  Chganixation:  Washingtoo 

.  State  Association  of  Broadcastan 
(WSAB).  Davis  Wright  Tramaiiie  Uw 
Offices.  701  Pennsylvania  Avenue, 
NW.,  Suite  800.  Washington,  DC 
20004. 

Date  of  the  Event:  May  24, 1993. 

Description  of  the  Event:  WSAB's  1993 
Annual  Cbnferance,  Seattle, 
Washington. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Barbara  A. 
Kreisman— €hief,  Video  Services, 
Division.  Mass  Media  Bureau. 

Amount  of  Reimbursement: 

Transportation 399.00 

Subsistence 160.00 

Other  Expenses  126.95 

Total 685.95 

Federal  Communications  CommiHion. 

Wiliiam  F.  Catoa. 

Acting  Secretary. 

fFR  Doc.  93-19058  Filed  8-9-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANA6EMEMT  AGENCY 

IFEMA-1000-DR] 

Kansas;  AfMiHkMnt  to  Nolic*  of  a 
Ma)or  Disaatar  Dadaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  CFEMA-1000-DR).  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  3, 1993. 
FOR  RMTNER  MFORMATWN  CONTACT: 
Pauline  C  Campbell.  IKsaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  fat  the  State  of 
Kansas  dated  July  22. 1993.  is  hereby 
amended  to  include  the  followring  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993: 

Sedgivick  and  SumJMT  Countias  for 
Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
DaBiikH.Kwiatlu«raki, 
Assiskml  Associate  Director.  Di$aMter 
AstittiuioeProg^ims.  State  and  Local 
ft  uyoais  and  Support 
m  Doc  93-19121  nied  «-»-«3;  6:45  am] 


[FEMA-MS-Oiq 

Miaaouri ;  Amandmant  to  Notlea  Of  a 
llli4or  DIaaalar  Dadaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


r:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR),  dated  July 
9, 1993,  and  related  determinations. 
EFFECTIVE  OATE:  August  1, 1993. 
FOR  niRTHER  MFORMATION  CONTACT: 
PauUne  C  Campbell,  Disaster 
Assistance  Projpvms,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPIfMENTARY  MFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affscted  by  the 
catastrophe  declared  a  major  disastw  by 
the  President  in  his  declaration  of  July 
9, 1993: 

Audrain,  Cass,  Clinton,  Dekalb,  Grundy, 
Hickory,  Jasper,  Knox,  Linn,  Mercer, 
Morgan,  and  Randolph  Counties  for 
Individual  Asdstanoe 

City  of  Kansas  Qty  for  Individual  Aaeistanoe 
and  Public  Assistance 

Andrew,  Barry,  Bales.  Boooe,  Camden,  Cape 
Girardeau,  Clark,  Cbaritoo,  Daviess, 
Franklin,  Gentry,  Gaaconade,  Harrison, 
Howard,  Jackson,  Lewis,  McDonald,  Miller, 
Montgonmy,  Moniteau,  Newton,  Osage, 
Peny.  Platte.  Wairen.  and  Worth  CounUee 
far  Public  Assistance.  (Already  designated 
for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Dnnk  H.  Kwiadwwski. 

Assisftuit  Associate  Director,  Disaster 

Assistarttx  Programs,  State  and  Local 

Prograau  and  Support 

(FR  Do&  93-19119  FUed  8-9-93: 8:45  am] 

SHIMQCOOtSn 


kTlON:  The  notice 
of  a  major  disaster  far  the  State  of 
Nebraska  dated  July  19, 1993,  is  haraby 
amended  to  include  the  following  areas 
among  thoae  araaa  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  Presidnit  in  his  declaration  of  July 
19. 1993: 

Chase.  Hayes,  and  Johason  Countiee  Jfar 

Individual  Assistance  and  Public 

Assistance 
Cass  County  far  Public  Assistance. 

(Previously  designated  far  individual 

Assistance.) 
(Catalog  of  F«d«ntl  Domestic  Asststanoe  N& 
83.516,  Disaster  Assistance.) 
DeMto  H.  KwiadBBwald. 
Assistant  Associato  Oiractor.  Disaster 
Assistance  AvfRum.  Stale  omf  Loon/ 
Propams  and  Support 
[PR  Doc  93-19122  Filed  8-9-93;  8:45  am] 


[FEMA-«9»-l)Rl 

Nebraalia;  Amandmant  to  Notica  ofa 
Major  Disaatar  Dadaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 2_ 

summary:  This  notice  amoids  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska.  (FEMA-4t98-DR).  dated  July 
19, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  2. 1993. 
FOR  FURTHER  MFORMATION  CONTACT! 
Pauline  C  Cami^ll.  Disaster 
Asdstanoe  Pro-ams,  Federal 
Emergency  Management  Agency. 
WasUngton,  DC  20472,  (202)  646-3606. 


IFEMA-SaS-ORl 

Nabraslia:  Amandmant  to  Notioa  Of  a 


/ 


AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  (FEMA-998-DR),  dated  July 
19, 1993,  and  related  determinations. 

EFFECTIVE  DATE:  August  3, 1993. 
FOR  FURTHER  MFORMATION  CONTACTS 
Pauline  C.  Campbell,  Disaster 
Assistance  Proj^ams,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPI^MENTARY  aTORMATION:  The  notios 
of  a  major  disaster  for  the  State  of 
Nebraska  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  thoae  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disastw  by 
the  President  in  his  declaration  of  July 
19, 1993: 

Dundy,  Furnas.  Harlan,  Merrick,  and  Saline 

Counties  for  Individual  Assistance  and 

Public  Assistance 
Sarpy  County  far  Public  Assistance. 

(Previously  designated  far  Individual 

Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
Danak  H.  KwiatkewsU. 

Assittttnt  Associate  Directar,  Disaster 
Assistance  Programs  State  and  Local 
Prolans  and  Sappoit 
(PR  Doc.  93-19123  Piled  8-*-93: 8:45  ami 


42550 


Fadaral  RagMter  /  Vol.  58.  No.  152  /  Tuesday.  August  10.  1993  /  Notices 


AnMndiMfil  to  Notice  of 


[FEMA  W9  Wt\ 

■  KNorOtoMi 

AQENCY:  Federal  Emergency 

Management  Agency  [FEMA). 

ACTION;  Notice. I 

•UMMARV:  Tbds  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
DakoU,  (FEMA-«99-DR),  dated  July  19, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  3. 1993. 
TOR  FURTMBI  MFOraiATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Wasbdngton,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MPORMATION:  Tile  notice 
of  a  major  disaster  Ux  the  State  of  South 
Dakota  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19. 1993: 

Aurora,  Campbell,  Clark,  Conon,  Edmunds, 
and  Hand  Countim  for  Individual 
Assistance  and  Public  Assistance 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.)  j 

OniiiisH.KwiatkowsU.  \ 

Assistant  Associate  Dinctor.  Disaster 
Assistance  Programs,  State  and  Local 
Programs  and  Support 

[FR  Doc.  93-19120  Piled  8-9-93;  8:45  am) 
■UMacoocini 


[FEMAr494-0«q 

WIeconain;  Amendmant  to  NoUca  of  a 
Major  Diaaatar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agoicy  (FEMA). 
ACTION:  Notice. 

SUyMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-gg4-DR),  dated  July 
2. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  August  2, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro^«ms.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 


SUPPI^IIENTARY  ilFORIIATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  dated  July  2. 1993.  is  hereby 
amended  to  include  the  following  area 
among  thoae  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  maj<U'  disaster  by 
the  President  in  his  declaration  of  July 
2. 1993: 

Richland  County  for  Individual  Assistance 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance.) 

Dunk  H.  KwiatkowaU. 

Assistant  Associate  Director,  Disaster 

Assistance  Program,  State  and  Local 

Prograau  and  Support. 

[FR  Doc  93-19118  Piled  8-9-93;  8:45  am) 

■auNQ  cooi  sns-sa-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttie  Protection  of  the 
Public  Irtdemnlflcetlon  of  Paeeengera 
for  Nonperformance  of  Tranaportation; 
Notice  of  laeuanoe  of  Certiflcete 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnincation  of  Passengers  for 
Nonperformance  of  Transportation    . 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Great  Hawaiian  Properties  Corp.  (d/b/a 
American  Hawaii  Cruises)  and  Great 
Hawaiian  Cruise  Line,  Inc.,  550  Kearny 
Street,  San  Francisco,  California  94106 

Vessels:  CONSTITUTION  and 
INDEPENDENCE 

Dated:  August  4, 1993. 

leaeph  C  PoUdng. 

Secretary. 

[FR  Doc  93-19104  Filed  8-9-93;  8:45  am] 

■LUNa  coot  ana-et-M 


Security  for  the  Protection  of  the 
Put>lic  Rnancial  Reaponaibility  To 
Meet  Liability  Incurred  for  Deeth  or 
Injury  to  Paeeengera  or  Other  Peraona 
on  Voyagea;  Notice  of  laeuanoe  of 
Certificate  (Caaualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 


of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Great  Hawaiian  Properties  Corp.  (d/b/a 
American  Hawaii  Cruises),  Great  Hawaiian 
Cruise  Line,  Inc  and  Great  Constitution 
Ship  Co.,  550  Kearny  Street,  San  Francisco, 
California  94108 

Vessel:  CONSTTTimON 

Great  Hawaiian  Properties  Corp.  (d/b/a 
American  Hawaii  Cruises),  Great  Hawaiian 
Cruise  Line,  Inc.  and  Great  Independence 
Ship  Co.,  550  Keamy  Street,  San  Francisco, 
Califomia  94108 

Vessel:  INDEPENDENCE 
Dated:  August  4, 1993. 

Joaaph  C  Polking. 

Secretary. 

(FR  Doc  93-19105  Filed  8-9-93;  8:45  am] 

■NAJNQ  COOK  STSa-ei-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Requeat  for  Early 
TerminaUon  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulea 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Radio  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  FedMvl  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


UMI 


Transactions  Granted  Early  Termination  Between:  071293  And  072393 


Name  of  AcquMng  Person,  name  of  acquirad  peraon,  name  of  acquired  entity 


Hal^illcMveiband  der  Deutschen  IndusMe,  LSW  Hoidkig  CorponHon.  LSW  Hoidbtg  Coiporalon 

Compegnie  dee  MacNnaa  Bui.  Packwd  Bel  Electoonica,  Inc.,  PmUmH  Bel  Elecfeontes,  mc 

S.C.R.— SDeloo  SA,  was*.  Bieka.  Baeme  &  Co.  PLC,  Watts,  BWca,  Be«ne  |  Co.  PLC 


PMNNo. 


93-1178 
93-1230 
83-1242 


Datetemii- 
natad 


07/12/93 
07/12/93 
07/12/93 
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Transactions  Granted  Early  Termination  Between:  071293  And  07239^-Continued 


Nam*  of  Aoquirtotg  PwBon,  nam*  of  aoquiivd  paraon.  naim  ol  aoqufrad  wittfy 


C^)M  CMm/ABC,  Inc.,  NawCity  Communicaliont,  Inc..  NawCily  Communlcalionc  of  Alanta.  Inc. 

Unocal  Corporafion,  Enron  Corp.,  Enron  OH  ft  Gaa  Company 

Shimizu  Corporation,  Stmizu  Corporation,  Tamp*  Buttaa  HoM  UmNad  PaitMrMp 

Grow  Group.  Inc.,  Standaid  Brand*  Paint  Comjsany,  Zynoiyta  Product*  Company 

AMERCO,  Sophia  M.  Shoan.  Sophmar,  Inc 

Tha  Dow  Chamlcal  Company.  Joaaoh  Aahkin,  Rugby-Dartoy  Group  Companl**.  Inc.  

Paramount  Communicatton*  Inc..  Cok  Entarprl***,  Inc..  WKBD.  fcic 

Amoco  Corporation,  PonrtzoN  Compony,  P*nraoil  Company ~ 

Ganoral  Motors  Corporation.  Morgan  Stanlay  Group  Inc..  Sw**th*art  Holding*  Inc 

AmMicmlndu*trialPaf1n*r«CapM  Fund.  LP.,  Morgan  Staniay  Group  Inc.,  Sw**(h*artHoidk)g*  Inc.  ..... 

Stat*  AutomoM*  Mutual  kwuranc*  Company,  Royal  ln*ur*nc*  Holding*  pic.  MHbw*  ln*urv)c*  Company 

Saratoga  Partnsr*  II,  LP.,  FSC  Holding*  Corporation,  FSC  Holding*  Corporation 

HoHman  &  Frisdmwi  Capital  Partnare  II,  LP.,  CaUular  Infomartion  Sy*lsm*,  Inc.  DcMor-m-Possascion.  C.I.S.  of 

Unooln  N.M.  Inc • • ....••.•••«-••••••••• 

City  Hotel*,  S A,  Groat  W**tom  Financial  Corporation.  Graat  Waatem  Financial  Corporation 

Saratoga  Paitnw*  II.  LP.,  Papar  MiN  Invastmant*  Pty..  Ud..  FSC  Papar  Company.  LP 

WMX  Tachnologie*,  Inc..  EnClaan.  Inc.,  EnOaan,  Inc. ~ 

Naw  England  Frazan  Food*.  Inc..  Bnjo*  Gin*barg,  International  loo  Craam  Corporation . 

Bnjca  Gln*»)arg,  New  England  Frozan  Fooda,  Inc..  Naw  England  Frozan  Fboda.  Inc 

Storaga  Tachnoiogy  Corporation.  Amparif  Corporation.  AmfwrN  Corporation — 

Estate  of  Chartes  A.  Swnmona.  Cardinal  Communicaliona.  Inc..  Cardinal  Communicationa.  Inc 

KennametaJ  (no..  Bayeriacha  Varalnabank  AG.  Hertel  AG ~: 

Citicorp,  Westinghouaa  Eledrte  Corp..  Zatarain'*  Paftn*r»hip ~ 

Sage  Aierting  System*,  Inc..  Claary  Co..  Cleary  Co — 

Sunrise  Medical,  Inc.  Homecare  Holding*,  Inc.,  Homecara  Holding*.  Inc.  .„ 

Estate  of  P*ter  Sharp,  Avatar  Holding*  Inc..  Avatar  Holding*  Inc ~ 

Arethusa  (Off-Shore)  United.  Mr.  Tore  Staubo,  Stadrill  4  KS 

Kenneth  R.  Thomson,  RLM  lnve*tm*nte.  Inc.,  Th*  E.  H.  Boecfch  Company — 

Acceptance  Inaurance  Companiea  Inc..  The  Redland  Group,  Inc.,  The  Redtand  Group.  Inc. 

United  Technotogiea  Corporation,  C.  Daniel  Elliott,  Resource  DiatritKiling,  Inc - 

Lumbemien*  Mutual  Ceouatty  Company,  Kemper  Corporation,  Kemper  Relnauranc*  Company  and  National 

Loa*  Control 

BaHy  Manufacturing  Corporation.  BaN/*  Grand,  Inc.  (DaMor-m  Poasession),  Baly**  Grand.  Inc.  (Debtor  in  Pos- 
session) 


f^hN  no* 


Shimizu  Corporation,  The  Weetoor  Compwiy  Umited  Partnership,  Tempo  Buttas  Hotel  Limited  Partnership 

Southern  Jitney  Jungle  Con^wty.  McLemora'a  Whole*^  «  Relal  Storee,  Inc..  McLemore'e  Whoieeale  &  RetaH 

QfQgA^  Inc  ■  •  •••••••••••■••••••••■• • • •"•• •••••••• ......••.••••••....•...•••• • 

Cook  miet  Region,  lnc.."coci  Inc.,  Cook  Iniet  Communicatlone,  LP ~. 

Acadia  Partner*,  LP..  Specialty  Fooda  Acquisitnn  Corporation.  Specially  Food*  Acqui*ilion  Corporation 

Tribun*  Company.  Harvey  B.  Ptolnick,  PFM  HoWing  Corporation 

Group  FmwKial  Partner*,  Inc..  Philip*  N.V..  Philip*  Electronic*  North  American  Corporatton — 

Stupp  Bfo*..  Inc.,  Kenny  W.  WHaon.  Hammerfs  Iron  WOrk*.  Inc 

Kinro**  GoM  Corporation.  Th*  RTZ  Corporatkjn  PLC.  NERCO  DeLamar  Company 

Long*  Drog  Store*  Corporatton.  BIT*  Drug*.  Inc..  Bifs  Dmg*.  Inc — 

The  GoMmw  Sach*  Group.  LP..  Energy  Servtee  Company,  Inc..  Energy  Stnkx  Company,  Inc. 
Chemkari  Bank  Obiigalton*  Tru*t.  Energy  Servtee  Company,  Inc.,  Energy  Sen/k«  Company,  Inc. 

Leggett  &  Piatt,  Incorporated.  Momentum  Diatributkm  Inc..  VWR  TaxtNe*  &  SuppKe*  Inc 

Hanee  HoWIng  Company/Newoo.  Momentum  Diatributton,  Inc.,  VWR  T*xliie*  &  SuppKe*  Inc 

Leggett  &  Plall.  Incorporated.  Hanee  Hokling  Company,  Hanea  Hoking  Company — 

RonaW  O.  Pw^tmm.  Reebok  Intematranal  Ltd..  Boeton  Whaler.  Inc 

SunAmerica  Inc..  MAAFAsaurw)ca(MulueU*d-AssuranceArtisanala/France.  New  CaWomia  Lite  HokSng*.  Inc.  . 
Waatem  Ga*  R**ouroea,  Inc.,  Tha  Morgan  Stanley  Leveraged  Equity  Fund  II.  LP..  Mountain  Ga*  Re«>uro**, 

Inc 

WKX)R,  Inc..  Carr-Grtff.  Inc..  Carr-Grtff.  Inc 

Otalton  ln*uance  Group.  Madieon  Capital,  Inc.,  Madieon  Capital,  \nc 

United  Dominton  Induetriea  Limited.  KKR  Aaaociatea.  LP..  Tha  Mariey  Company 

Nattonal  Power  PLC.  Traneoo  Energy  Company.  Transco  Energy  Venturee  Company 

Equifax  Inc..  kitegratec.  kK..  Integratec  Perfonnance  Corporatton  Inc 

Coda  Energy.  Inc..  MobH  Corporatton.  MobN  Oil  Corporatton ~ 

Morgan  Kaegwi.  Inc..  Capitol  Securttiea  Group.  Inc..  Capitol  Securities  Group.  Inc 

Joseph  Uti*Mw  ft  Levy  Fund,  LP.,  Rtehaid  Duchossois.  Duchoesois  Communtoatkyw  Company 


93-1253 

03-1266 

93-1267 

93-1281 

93-1262 

93-1287 

93-1289 

93-1290 

93-12964, 

93-1296 

93-1312 

93-1313 


93-1331 
93-1333 
93-1336 
93-1341 
93-1295 
93-1308 
93-1318 
93-1345 
93-1343 
93-1344 
93-1272 
93-1273 
93-1276 
93-1294 
93-1348 

93-0691 
93-1300 
93-1306 
93-1346 
93-1347 
93-1352 
93-1368 
93-1371 
93-1377 


07/12«3 
07/1 2m 
07/12/93 
07/12/93 
07/12/93 
07/1 2«3 
07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 
07/12/93 


93-1316 

07/12/93 

93-1319 

07/1 2«3 

93-1320 

07/12/93 

93-1326 

07/12A3 

93-1310 

07/13/93 

93-1311 

07/13«3 

93-1186 

07/14/93 

93-1213 

07/14/93 

93-1215 

07/14A3 

93-1224 

07/14/93 

93-1288 

07/14/93 

99-1304 

07/14/93 

93-1217 

07/15/93 

93-1221 

07/15/93 

93-1254 

07/15/93 

93-1284 

07/1  S'93 

93-1303 

07/15/93 

93-1227 

07/17/93 

93-1255 

07/1^93 

93-1293 

07/19^93 

07/1 9m 
07/19/93 
07/19i«3 
07/19i«3 
07/2Qm 
07/20/93 
07/20m 
07/20m 
07/21/93 
07/21/93 
07/22/93 
07/22/93 
Q7f2aJ93 
07/22/93 
07f22J93 

07/23m 
07/23/93 
07/23m 
07/23/93 
07/23m 
07/23m 
07/23/93 

07/2am 

07/23M 


FOR  FURTHER  MFORMATION  CONTACT: 
Sandra  M.  Peay  or  Ranee  A.  Horton. 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 


303.  Washington.  DC  20580,  (202)  32&- 
3100. 


By  Diraction  of  the  Commission. 
Donald  S.  dark. 
Secretaiy. 
[FR  Doc  93-19134  Piled  8-»-93: 8:4S  am] 
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(DktC-34431 


ACnON:  Cootant  order. 


'  Imaga  Corpomlion,  •!  aL; 
Proliibilad  Trado  PractloM,  and 
Affkmativa  Corraetlva  Acflona 

AOCNCY:  Federal  Trade  Commiuion. 
jtcnON;  Consent  order. 

MMMARY:  In  settlement  of  alleged 
violations  of  federal  law  pnrfiibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
San  Ftandsco-besed  retail  chain  and 
mail  order  company  and  its  {Hesent 
from  making  false  or  imsub^antiated 
advertising  claims  for  a  telephone  tap 
detector  (Tap  Detector  V),  an  exercise 
device  (Chest  Maximizer).  and  an  anti- 
fatigue  nutritional  supplement 
(EsMntial  Factors)  or  similar  products. 
DATES:  Complaint  and  Order  issued  Jime 
28, 1993.1 

TOR  TORTNER  ■POnHATWH  CONTACT.  C 
Steven  Baker.  Ghia^o  Regional  OfBce. 
Federal  Trade  Commission,  55  East 
Monroe  Street,  suite  1437,  Chicago, 
niinou  60603.  (312)  353-B156. 
WPfUMefTARV  mtormation:  On 
Tuesday,  April  20. 1993,  there  was 
pubUshed  in  the  Federal  Kagister.  58  FR 
21307,  a  proposed  consent  a^eement 
with  analysis  In  the  Matter  of  Sharper 
Image  Conxvation,  et  al.,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
propoaed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Ssc  6. 38  Stat  721;  IS  U.S.C  46.  IntarpreU 

or  applies  sec  5, 38  Stat  719.  as  amendad: 

IS  U.S.C  45, 52) 

OHMUS.Cl«k.  I 

Sacntary. 

(FR  Doc  93-19133  Filed  8-«-93: 8:45  am] 
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Amarlcan  IndualrW  Raal  Eatala 
Aaaodatton,  at  al.;  ProMbHad  Trada 
Practicaa,  and  Afflrmativa  Corractlva 
Actiona 

AOBICY:  Federal  Trade  CommissJML 


<Co|iiM  of  the  Coasplaiat  nd  the  ttadstoB  and 
Orisr  am  anriUbie  from  Hm  Coanilssioa'i  Public 
RaCmoca  Bnndi.  H-130,  a*  aawl  a  I 
AvwM.  NW..  WMhh^lwi,  DC  MSSa 


iUMMARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Loe  Angeles  area  multiple  listing  service 
("MLS")  specializing  in  industrial 
properties  from  conditioning  broker 
membership  in  the  MLS  on  being 
primarily  engaged  in  industrial  real- 
estate  broknage,  or  on  the  amount  of 
industrial  real-estate  experience  the 
brokers  have,  or  on  the  dollar  volume  of 
their  business.  In  addition,  the 
agreement  prdiibits  the  respondents 
from  restricting  any  broker's  offering  or 
accepting  any  exclusive  agency  listing, 
or  requiring  disclosure  of  commissions 
that  deviate  from  normal  commission 
rates. 

DATES:  Complaint  and  Order  issued  July 
6. 1993.1 

TOR  FURTICR  MTORMATKM  CONTACT:  Paul 
Roari(.  Loa  Angeles  Regional  Office. 
Federal  Trade  Commission.  11000 
Wilshire  Blvd..  suite  13209.  Loa 
Angeles.  CA  90024.  (213)  575-7890. 

SUPPLEMENTARY  MTORMATION:  On 

Wednesday,  November  13, 1991.  there 
wras  published  in  the  Federal  lagiatar. 
56  FR  57648.  a  propoaed  consent 
agreement  %vith  analysis  In  the  Matter  of 
American  Industrial  Reel  Estate 
Association,  et  al.,  for  the  purpose  of 
soliciting  public  comment  Interested 
parties  were  given  sixty  (60  dvft  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
pin<ingf  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sac.  6, 38  Stat.  721;  15  U.S.C  48.  InterpreU 

or  applies  sac  5, 38  Stat  719,  as  ameDdad; 

15  U.S.C  45] 

Daaald  S.  Clark. 

Secrefany. 

(FR  Doc.  93-19132  Filed  8-9-83;  8:45  am] 

aajjNa  COOK  cTsa-si-M 


1  CopiM  of  the  Cooplaint,  the  DacUion  and 
Ordar,  and  itatamenu  by  Commitsionan 
Azcuanaga  and  Surek  are  available  from  tba 
CommiaaUia'f  Public  Reieranca  Bfancli.  H-130.  Stb 
Street  a  PMinaylvania  Avwue.  NW..  Washington. 

Dcaosao. 


(nieN&S310071I 

McConnldi  ft  Company.  Inc.; 
Propoaad  Conaant  Agraamant  With 
Analyala  to  Aid  Public  Commam 

AOBNCV:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement 


In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unCair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Conunission  approval,  would  require, 
among  other  things,  the  largest  spice 
and  seasonings  company  in  the  U.S.  to 
divest  enough  specially-bred  seeds  to 
produce  a  total  of  100  million  pounds 
of  low-«rat0r  onions  suitable  for 
d^ydration,  and  to  provide  the 
Commission-approved  acquirer  certain 
technical  assistance  for  one  year.  In 
addition,  the  consent  agreement  would 
require  the  respmident  to  agree  to  the 
appointment  of  a  trustee  to  complete  the 
divestiture,  if  it  foiled  to  do  so  in  the 
specified  time-frame. 
DATES:  Conunents  must  be  received  on 
or  before  October  12, 1993. 
ADDRESSES:  Commento  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
rooml59. 6thStandPa.  Ave..NW.,   . 
Washington.  DC  20580. 
TOR  FURTHER  MTORMATION  CONTACT: 
Claudia  Higgins  or  Ann  Malester.  FTC/ 
S-2308,  Washington.  DC  20580.  (202) 
326-2682. 

SUPPLBieiTARV  MTORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721. 15  U.S.C 
46  and  $  2.34  of  the  Commission's  Rulea 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixt^ 
(60)  days.  Public  comment  is  invited, 
Such  comments  or  views  will  be 
considered  bv  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  %vith 
$4.9(b)(6)(u)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

AgreemeBt  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  Acquisition  by 
McCormick  k  Company.  Inc.. 
("McCormick")  of  certain  assets  of  Haas 
Foods,  Inc.,  ("Haas  Foods")  a  wholly- 
owned  subsidiary  of  John  L  Haas,  Inc., 
and  it  now  appearing  that  McCormick. 
hereinafter  sometimea  refoned  to  as 
"propoaed  raspbndant".  is  willii^  to 
enter  into  an  Agreement  Containing 
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Consent  Order  ("Agreement")  to  divest 
certain  assets,  cease  and  desist  from 
certain  acts,  and  to  provide  for  certain 
other  relief, 

It  is  hereby  agreed  by  and  between 
McCormick.  by  its  duly  authorized 
officers  and  its  attorneys,  and  counsel 
for  die  Commission  that: 

1.  Proposed  respondent  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  ^drtue  of 
the  laws  of  the  State  of  Maryland,  with 
its  principal  ofBces  located  at  18 
Loveton  Circle,  Sparks.  Maryland 
21152. 

2.  Proposed  respondent  admits  all  the 
lurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fiact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Ck)mmission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  end  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  cease  and 
desist,  and  for  other  relief  in  disposition 


of  the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
C^er  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
agreement  (v  the  Order  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  Order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 

I 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  "McCormick   means  McCormick  & 
Company,  Inc.,  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  the  virtue  of  the  laws  of  Maryland, 
its  predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
McCormick  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives  acting  on  behalf  of 
McCormick.  and  their  successors  and 
assigns. 

B.  "Gilroy"  means  Gilroy  Foods,  Inc., 
a  subsidiary  of  McCormick. 

C.  "Haas  Foods"  means  Haas  Foods, 
Inc.,  a  subsidiary  of  John  I.  Haas,  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  Delaware. 

D.  "Commission"  means  the  Federal 
Trade  Commission. 

E.  "Acquisition"  means  the 
acquisition  by  Gilroy  of  certain  assets  of 
Haas  Foods  relating  to  the  production  of 
dehydrated  onions,  which  assets  are  the 
subject  of  an  asset  purchase  agreement 
dated  March  19, 1993. 

F.  "Acquirer"  means  the  person  to 
whom  McCormick  divests  the  assets 
herein  ordered  to  be  divested. 


C.  "Crop  Year"  means  the  year  in 
which  a  crop  is  harvested. 

H.  "Onions  Suitable  For  Dehydration'* 
means  any  variety  of  onions  that  has 
been  used  by  McCormick  or  Haas  Foods 
for  production  of  dehydrated  onion 
products  in  crop  years  1990  to  1993  and 
that  has  an  average  soluble  soUds 
content  of  no  less  than  the  average 
soluble  solids  content  achieved  by 
McCormick's  entire  production  crop  for 
the  crop  years  of  1990  through  1992, 
exclusive  of  the  crop  acquired  through 
the  Acqwsition. 

I.  "Seed  Bank"  means: 

1.  A  quantity  of  onion  seeds  of  one  or 
more  varieties  of  Onions  Suitable  For 
Dehydration  in  volumes  sufficient  to 
yield  at  least  fifty  (50)  million  pounds 
of  Onions  Suitable  For  Dehydration 
during  crop  year  1994  (or,  if  a  trustee  is 
appointed  under  the  terms  of  Paragraph 
ni,  during  the  crop  year  in  which 
divestiture  occurs),  plus  a  quantity  of 
onion  seed  (or,  in  the  case  of  hybrid 
varieties,  the  genetic  stock)  of  one  or 
more  varieties  of  Onions  Suitable  For 
Dehydration  sufficient  to  yield  at  least 
five  thousand  pounds  of  additional 
onion  seed  for  planting  in  a  future  crop 
year,  said  onion  seed  and/or  genetic 
stock  to-be  made  available  by 
McCormick  during  1993  (or  if  a  trustee 
is  appointed  under  the  terms  of 
Paragraph  m.  during  the  crop  year  in 
which  divestiture  occurs);  and 

2.  A  quantity  of  onion  seeds  of  one  or 
more  varieties  of  Onions  Suitable  For 
Dehydration  sufficient  to  yield  at  least 
fifty  (50)  million  pounds  of  Onions 
Suitable  for  Dehydration  during  cFop 
year  1995  (or  if  a  trustee  is  appointed 
under  the  terms  of  Para^^ph  HI,  during 
the  year  in  which  divestiture  occurs), 
said  onion  seed  to  be  made  available  by 
McCormick  during  1994  (or  if  a  trustee 
is  appointed  under  the  terms  of 
Paragraph  m,  during  the  year  in  which 
divestiture  occurs). 

To  the  extent  that  hybrid  onion  seeds 
are  included  in  the  Seed  Bank,  the 
genetic  stock  for  such  hybrid  seeds  shall 
also  be  included  in  the  Seed  Bank.  The 
specific  varieties  of  seeds  to  be 
contained  in  the  Seed  Bank  may  vary 
based  on  the  growing  areas  to  be  used 
by  the  Acquirer. 

n 

It  is  ordered  that:  A.  McCormick  shall 
contract  to  divest,  absolutely  and  in 
good  faith,  by  auction  or  otherwise, 
within  four  (4)  months  of  the  date  this 
Order  becomes  final,  a  Seed  Bank. 
Delivery  of  that  part  of  the  Seed  Bank 
specified  in  Paragraph  I.l.l,  shall  be 
made  within  four  (4)  months  of  the  date 
this  Order  becomes  final.  Delivery  of 
that  part  of  the  Seed  Bank  specified  in 
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Paragraph  U.2  mav  ba  made  up  to 
twaive  months  following  the  initial 
dalimy,  so  long  as  such  later  delivery 
is  made  at  least  thirty  days  prior  to  the 
planting  data  identified  by  the  Acquirer. 

B.  McCormick  shaU  divest  the  Seed 
Bank  only  to  a  person  that  receives  the 
prior  appnoval  of  the  Commission  and 
only  in  a  manner  that  is  consistent  with 
the  purposes  of  tills  order  and  that 
receives  the  prior  approval  of  the 
Commlssioo.  The  purposes  of  the 
divestiture  of  the  Seed  Benk  are:  (1)  To 
provide  the  means  for  establishing  an 
ongoing,  viable  enterpriae  to  replace  the 
competitive  entity  eliminated  by  the 
Acquisition,  as  alleged  in  the 
Commission's  Complaint;  and  (2)  to 
remedy  the  lessening  of  competition 
rewlting  from  the  Acquisition,  as 
aDsged  in  the  Commission's  Complaint 

C  Upon  reas(mable  advance  notice, 
McCormick  shall  make  employees 
available  to  provide  technical  assistance 
and  advice  with  respect  to  the 
dehydrated  onion  business  to  the 
technical  personnel  of  the  Acquirer  on 
an  "as  needed"  basis  during  normal 
business  hours:  provided,  however,  that 
McCormick  shall  be  obligated  by  this 
Otdm  to  provide,  at  the  request  of  the 
Acqxiirer,  such  assistance  and  advice  for 
no  more  than  one  (1)  year  altar  delivery 
of  that  part  of  the  Seed  Bank  specified 
in  Paragraph  I.I.1  and  for  no  more  than 
sixteen  hours  per  month  during  the  first 
two  months  after  that  delivery  and  for 
no  mote  than  six  hours  per  month 
during  later  months.  McCormick  may 
require  reimbursement  from  the 
Acquirer  for  all  its  out-of-pockst 
expenses  incurred  in  providing  such 
assistance  and  advice  to  the  Acquirer. 
McCormick  shall  have  no  obligation  to 
provide  the  technical  assistance  and 
advice  required  by  this  paragraph  at  its 
facilities  located  in  Cilroy,  California. 
The  purpose  of  providing  the  technical 
assistance  and  aidvioe  is  to  provide  the 
means  for  establishing  an  ongoing, 
viable  enterprise  to  replace  the 
competitive  entity  eliminated  by  the 
Acquisition. 

m 

It  is  further  ordered  that: 

A.  Ii  McCormick  has  not  divested  the 
Seed  Bank,  absolutely  and  in  good  faith 
and  with  the  Commission's  prior 
approval  within  the  four-month  period 
provided  for  in  Paragraph  n.  MoCormick 
shall  consent  to  the  appointment  of  a 
trustee  by  the  Commission  to  divest  the 
Seed  BanL  In  the  event  the  Commission 
It  the  Attonaey  General  brings  an  action 
pursuant  to  section  5  (7)  of  the  Federal 
Trade  Commission  Act.  IS  U.S.C  45  (7). 
or  any  other  statute  enforced  by  the 
Commissioo.  for  any  violatiof  of  this 
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Order,  McCormidc  shall  consent  to  the 
appointment  of  one  or  mora  trustees  in 
such  action.  Neither  die  appointment  of 
a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Atttmiey  Gtoieral  from  seeking  dvil 
penalties  or  any  other  relief  available  to 
it.  includii^  a  court-appointed  trustee, 
pursuant  to  section  5  (/)  of  the  Federal 
Trade  Commission  Act.  or  any  other 
statute  anfoTced  by  the  Commission,  for 
any  Cailura  by  McCormick  to  comply 
with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A  of  this  Order. 
McCormick  shall  consent  to  the 
foUowring  terms  and  conditions 
regarding  the  trustee's  powen.  duties, 
authorities,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee.  sub)ect  to  the  consent  of 
McCormick,  which  consent  shall  not  be 
imreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  McCormick  has  not 
opposed,  in  writing,  the  selection  of  any 
proposed  trustee  within  ten  (10)  days 
after  notice  by  the  staff  of  the 
Commission  of  the  identity  of  any 
proposed  trustee,  McCormick  shall  be 
deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

2.  The  trustee  shall,  subject  to  the 
prior  spproval  of  the  Commission,  have 
the  exausive  power  and  authority  to 
divest  the  Seed  Bank. 

.  3.  The  trustee  shall  have  tvrelve  (12) 
months  from  the  date  of  appointment  to 
divest  the  Seed  Bank.  If,  however,  at  the 
end  of  the  twelve-month  period  the 
trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  twelve  (12)  month 
divestitura  period  for  the  Seed  Bank 
may  be  extended:  provided,  however, 
the  Commission  may  only  extend  the 
twelve  (12)  month  divestltiire  period  for 
up  to  an  additional  twelve  (12)  months. 

4.  The  trustee  shall  have  foil  and 
complete  access  to  the  personnel,  books, 
records,  facilities  and  technical 
information  related  to  the  Seed  Bank,  or 
any  other  relevant  information,  as  the 
trustee  may  reasonably  request 
McCormick  shall  cooperate  with  any 
reasonable  request  of  the  trustee. 
McCormick  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
Seed  BanL  Any  delays  in  divestiture 
caused  by  McCormicx  shall  extend  the 
time  for  divestiture  under  Paragraph 
nLB.3  in  an  aounait  equal  to  the  (May, 
as  determined  by  the  Coaraisaion  or  the 
court  far  a  court-appointed  trustee. 


5.  Sub)ect  to  McCoimidi's  absolute 
and  tmconditimial  obligation  to  divest 
at  no  minimum  price  and  the  purposes 
of  the  divestiture  as  stated  in  Paragraph 
II.B.  the  trustee  shall  use  his  or  her  best 
efiimts  to  negotiate  the  most  favorable 
price  and  terms  available  with  eadi 
prospective  Acouirer  for  the  divestiture 
of  the  Seed  Bank.  The  divestiture  shall 
be  made  in  the  manner  set  out  in    - 
Paragraph  II:  provided,  however,  if  thjs 
trustee  receives  bona  fide  offisre  from 
more  than  one  Acquirer,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  Acquirer,  the 
trustee  shall  divest  to  the  Acquirer 
selected  by  McCormick  from  among 
those  approved  by  the  Commission. 

6.  The  trustee  snail  serve,  without 
bond  or  other  seouity.  at  the  cost  and 
expense  of  McCormick,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
McCormidc.  a  seed  broker  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  accoimt  for  all  monies 
derived  from  the  divestiture  and  aU 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  coiut,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
McCormidc  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  Commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Seed  Bank. 

7.  McCormick  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages,  or 
liabilities  arising  in  any  manner  out  ot   - 
or  in  connecticm  %vith.  the  trustee's 
duties  under  this  Order. 

8.  Within  thirtv  (30)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  McCormick  shall 
execute  a  trust  agreement  that  transfera 
to  the  trustee  all  rights  and  powen 
necessary  to  permit  the  trustee  to  effect 
the  divestitura  required  by  this  Ordw. 

0.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligantly,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  in.A  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  tnistee  issue  such 
adoitknal  ordan  or  directions  as  may 
be  ■ecesisiy  or  appropriale  lo 
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accomplish  the  divestitura  required  by 
this  Order. 

11.  The  trustee  shall  haw  no 
obligation  or  authority  to  operate  or 
maintain  the  Seed  Bank. 

12.  The  trustee  shaU  report  in  writing 
to  McCormick  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

A  is  further  ordered  that.  Within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  McCormick  has  hilly 
complied  with  the  provisions  of 
Paragraphs  II  and  in  of  this  Order. 
McCormidc  shall  submit  to  the 
Commission  a  verified  wrritten  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  or  has  complied  with  those 
provisions.  McCormick  shall  include  in 
its  compliance  reports,  among  other 
things  tiiat  are  required  from  time  to 
time,  a  fuU  description  of  substantive 
contacts  or  negotiations  for  the 
divestiture  of  the  Seed  Bank,  including 
the  identity  of  all  parties  contacted  or 
that  have  contacted  McCormick. 
McCormick  also  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture  of  the  Seed  Bank. 


ft  is  further  ordered  t/iof.  For  a  ten 
(10)  year  period  beginning  on  the  date 
this  Order  becomes  final,  McCormick 
shall  cease  and  desist  from  acouiring, 
without  the  prior  approval  of  tne 
Federal  Trade  Commission,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

(a)  Any  equity  or  other  ownership 
interest  in,  or  the  whole  or  any  part  of 
the  stock  or  share  capital  of,  any  person 
or  business  that  has  been  engaged  in  any 
way  in  the  production  of  more  than  2.5 
million  pounds  of  dehydrated  onion 
products  for  sale  in  the  United  States 
during  the  twelve  (12)  months  prior  to 
the  acquisition;  or, 

(b)  Any  assets  that  were  used  within 
the  previous  twelve  (12)  months  in  the 
production  of  dehydrated  onion 
products  for  sale  in  the  United  States  by 
a  person  who  produced  more  than  2.5 
millirai  pounds  of  dehydrated  mion 
product  during  a  twelve  (12)  month 
period  for  sale  in  the  United  States; 
provided,  however,  that  nothing  in  this 
Ghrder  shall  prcUbit  McCormick  from 
acquiring:  (1)  Seeds,  onions  ot 
dehydrated  onion  products  necessary, 
in  the  (ndinary  course  of  business,  to 


fulfill  its  obligations  to  its  customers:  (2) 
dehydrators  of  other  than  the  belt  type 
being  used  by  onion  dehydrators  in  the 
United  States;  or  (3)  additional  equity  or 
other  ownership  interest  in 
Deshidratad(va,  S.A.  de  C.V.,  a 
corporation  organized  and  existing 
under  the  la«vs  of  the  United  Mexican 
States,  Alimentos  Deshidratados  Del 
Bajio.  S.A.  de  CV,  a  company  organized 
and  existing  under  the  laws  of  the 
United  Mexican  States,  or  Giza  National 
Dehydration  Company,  a  corporaticm 
organized  and  existing  imder  the  Ismts  of 
the  Arab  Republic  of  Egypt  One  year 
from  the  date  this  Order  becomes  final 
and  annually  thereafter  for  nine  yeers 
on  the  anniversary  date  of  this  G^er, 
McCormick  shall  file  with  the  Secretary 
of  the  Federal  Trade  Commission  a 
verified  written  repoit  of  its  compliance 
with  this  Paragraph. 

VI 

It  is  further  ordered  that,  For  the 
piuposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  Mrritten  request  and  on  reasonable 
notice  to  McCormick,  McCormick  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of 
McCormick  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days  notice  to 
McCormick,  and  without  restraint  or 
interference  from  McCormick,  to 
interview  officers  or  employees  of 
McCormick,  who  may  have  counsel 
present,  regarding  such  matters. 

It  is  further  ordered,  That  McCormick 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
the  corporation  such  as  dissolution, 
assignment,  or  sale,  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  and  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

Analysis  of  Pitqposed  Conaent  Order  To 
Aid  Public  Conunent 


The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  Qmsent  Order  from 
McCormick  k  Company,  Inc.. 
("McCormick")  under  which 
McCormick  would  divest  a  seed  bank 
containing  high  Quality  onion  seeds  that 
have  been  8pM:ially  biod  fen-  the  purpose 
of  producing  dehydrated  onions.  The 


seed  bank  wrould  contain  enough  seeds 
to  produce  fifty  million  pounds  of 
onions  suitable  for  dehydration  in  eacii 
of  two  successive  crop  years.  It  would 
also  include  enough  seeds  to  produce 
five  thousand  more  poimds  of  seeds  for 
use  by  the  acquiring  company  for  future 
crops. 
Ine  proposed  Consent  Order  has  been 

!>laced  on  the  public  record  for  sixty 
60)  days  for  reception  of  comments  bv 
interested  people.  Comments  received 
during  this  period  will  become  part  of 
the  piu>lic  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  mil  decide  whethw  it  should, 
withdraw  from  the  agreement  or  make 
final  the  apeement's  pro(>osed  Order. 

On  March  19. 1993,  McCormick 
acquired  the  dehydrated  onion  business 
of  Haas  Foods,  Inc.  a  wholly-owned 
subsidiary  of  John  I.  Haas,  Inc.  The 
proposed  complaint  alleges  that  the 
acquisition  constituted  a  violation  of 
section  7  of  the  Clayton  Act,  as 
amended,  IS  U.S.C  18  and  section  5  of 
the  FTC  Act,  as  amended,  15  U.S.C.  45 
in  the  market  for  the  production  and 
sale  of  dehydrated  onion  products  in  the 
United  States.  The  proposed  Consent 
Chtler  would  settle  the  alleged  violation 
by  providing  a  means  for  establishing  an 
ongoing,  viable  enterprise  to  replace  the 
competitive  entity  eliminated  by  the 
Acquisition  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
Acquisition.  New  entry  into  this  market 
requires  sufficient  quantities  of  seeds  for 
onions  suitable  for  dehydration. 
Divestiture  of  the  seed  bank  is  intended 
to  overcome  this  impediment  to  new 
entry. 

The  proposed  Consent  Order  provides 
that  within  four  (4)  months  of  the  Order 
becoming  final,  McCormick  shall  divest 
the  seed  bank  to  a  company  approved 
by  the  Commission  and  provide 
technical  assistance  regarding  the 
dehydrated  onion  business  to  the 
purchasing  company.  If  divestiture  is 
completed  within  the  four  month 
period,  the  acquirer  will  have  seeds 
available  in  time  for  the  spring  1994 
planting  season.  In  the  event  Uiat 
McCormick  has  not  divested  the  seed 
bank  in  foiu"  (4)  months,  the  proposed 
Consent  Order  provides  that  McCormick 
shall  consent  to  the  appointment  by  the 
Commission  of  a  trustee  to  divest  the 
seed  bank.  The  trustee  will  have  twelve 
months  to  locate  a  company  interested 
in  the  seed  bank. 

Under  the  provisions  of  the  proposed 
Order,  McCcmnick  is  also  required  to 
provide  to  the  Commission  a  report  of 
its  compliance  wdth  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
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becomes  final,  and  every  sixty  (60)  days 
tliereafter  until  McConnick  has 
completelv  divested  the  seed  bank. 
Except  in  limited  dicumstances.  the 
proposed  Order  will  also  reqxiiie 
McConnick  to  cease  and  desist  for  ten 
(10)  years  from  acquiring,  without 
Federal  Trade  Commission  approval, 
any  interest  in  companies  that  are  part 
of  the  United  States  dehydrated  onion 
market  or  assets  from  a  company  in  the 
dehydrated  onion  market  that  were  used 
during  the  previous  year  to  produce 
dehy(&ated  onion  products  for  sale  in 
the  United  States.  One  year  from  the 
date  the  Order  becomes  final  and 
annually  thereaiter  for  nine  (9)  years, 
McConnick  will  be  required  to  provide 
to  the  Commission  a  report  of  its 
compliance  with  the  cease  and  desist 
provision  of  the  proposed  Order. 

The  purpose  o?  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Dooald  S.  Oark. 
Secntaiy. 

(FR  Doc  93-19135  Piled  S-9-93;  8:45  am] 
aajjNQ  0001  s?»-at-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  j 

Agenqf  for  HmWi  Cmn-PdUey  and 
RoMsrch 

MMtIng 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  August  1993: 


Name:  Subcommittee  on  AHCPR- 
Supported  Qinical  Practice  Guideline  for 
Chronic  Pain:  Headache. 

Date  and  Time:  August  17, 1993, 8  a.m. 

Place:  Willco  Building.  6000  Executive 
Boulevard,  tuite  310  Conference  Room, 
Rockville,  Maryland  20852. 

This  meeting  will  be  doeed  to  the  public. 

Purpose:  The  Subcommittee's  chai^  ii  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Ccnmnittee, 
advice  and  racommandations  to  the  Sacretaiy 
and  to  the  Administrator,  Agency  itar  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  is  to  develop  and  update  the  clinical 
practice  guideline  in  addiUoa  to  developing 
medical  review  criteria,  standards  of  practice, 
and  perfonnance  measures  regarding  chronic 
pain:  headache. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 


review  and  evaluatioD  of  contract  proposals 
submitted  in  response  to  a  spedflc  Request 
ior  Proposals.  The  Administrator,  AHCPR. 
has  made  a  formal  determination  that  this 
meeting  %rill  not  be  open  to  the  public.  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  Interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
infinnnation  and  personal  Information 
concerning  Individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C  Appendix  2,  Department 
regulations.  45  CFR  11.5(a)(6),  and 
procurement  regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Karen 
Harris,  Office  of  Management,  Contracts 
Management  Branch,  Agency  for  Health  Care 
Policy  and  Research,  Executive  Office  Center, 
2101  B.  Jefferson  Street,  suite  601,  Rockville, 
Maryland  20852,  (301)  594-2441. 

Note:  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

Dated:  August  2, 1993. 
|.  lairalt  dintoii. 
Administrator. 
(FR  Doc.  93-19111  Filed  8-9^3;  8:45  am] 
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Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  August  1993: 

Name:  Subcommittee  on  AHCPR- 
Supported  Qinical  Practice  Guideline  for 
Nosocomial  Urinary  Tract  Infections. 

Date  and  Time:  August  19-20, 1993, 9  a.m. 

Place:  Willco  Building,  6000  Executive 
Boulevard,  suite  310  Conference  Room, 
Rockville,  Maryland  20852. 

This  meeting  will  be  dosed  to  the  public. 

Purpose:  The  Subconunittee's  charge  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Conmiittee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  is  to  develop  and  update  the  clinical 
practice  guideline  in  addition  to  developing 
medical  review  criteria,  standards  of  practice, 
and  performance  measures  regarding 
nosocomial  urinary  tract  infections. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  s  specific  Request 
for  Proposals.  The  Administrator,  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 


Committee  and  Department  operations,  and 
safsguard  confidential  proprietary 
infonnation  and  personal  Uiformation 
concerning  individuals  assodated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act. 
S  U.S.C  Appendix  2,  DeparUnent 
regulations,  45  CFR  11.5(a)(6),  and 
procurement  regulations,  48  CFR  315.604(d). 

Anyone  vvishing  to  obtain  information 
regarding  this  meeting  should  contad  Karen 
Harris,  Office  of  Management,  Contracts 
Management  Branch,  Agency  for  Health  Care 
Policy  and  Research,  Executive  Office  Center, 
2101  B.  Jefferson  Street,  Suite  601,  Rockville, 
Maryland  20852,  (301)  594-2441. 

Netw  Due  to  unforeseen  circumstances, 
arrangements  for  this  meeting  were  delayed. 
Consequently,  more  timely  notification  was 
not  possible. 

Dated:  August  2, 1993. 
Marralt  CUaloii, 
Administrator. 

(FR  Doc  93-19112  Filed  8-9-93;  8:45  am] 
BNJJNO  COM  41SS-Se-U 


Centers  for  Diseaae  Control  and 
Prevention 

[CRADA  93-005] 

Cooperative  Reaaarch  and 
Davalopmant  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service,  HHS. 
ACnON:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC).  National 
Center  for  Infectious  Diseases, 
announces  the  opportunity  for  potential 
collaborators  to  submit  proposals  for 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  an  antibacterial  peptide 
constructed  of  11  amino  acids  capable 
of  killing  in  vitro  and  in  vivo  a  broad 
spectrum  of  bacterial  strains, 
representing  gram  positive  and  negative 
genera. 

It  is  anticipated  that  inventions  which 
arise  from  this  CRADA  will  be  jointly 
owned  and  licensed  on  a  royalty-bearing 
basis  exclusively  to  the  collaborator 
with  which  the  CRADA  is  made. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  fieedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  firom 
the  other  partidpents  in  a  CRADA.  CDC 
mav  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 


UMI 
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MAY  NOT  PROVIDE  FUNDS  to  th« 
other  participants  in  the  CRADA. 

DATES:  This  opportunity  is  available 
until  September  9, 1993.  Respondents 
may  be  provided  a  longer  period  of  time 
to  fumiu  additional  infonnation  if  CDC 
finds  this  necessary. 

FOR  RMTHBI  tPOMIATION  CONTACT: 

Technical:  Edvrin  Adas,  Ph.D.. 
Biolqgic  Products  Brandi.  Scientific 
Resources  Program.  National  Center  for 
Infectious  Diseases.  Centers  fat  Disease 
Control  and  Prevention  (CDC).  1600 
aifton  Road.  NE..  Mailstop  D-34. 
Atlanta.  GA  30333.  telephone  (404) 
639-3720. 

Business:  Greg  Jones,  Technology 
Transfisr  Representative.  National  Center 
for  bifactious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road.  NE.,  Mailstop  C-19, 
Atlanta.  GA  30333.  telephone  (404) 
639-2434. 

SUPPLEMENTARY  SIPORMATION:  Isolation 
of  the  antibacterial  peptide  is  currently 
achieved  from  cell  culture.  The 
collaborator  and  CDC  will  jointly 
support  research  aimed  at  structure 
identification,  synthesis,  cloning,  large 
scale  production,  and  further 
development  of  the  peptide.  Future 
collaboration  may  be  sought  for  clinical 
trials  and  other  applications  for  the 
peptide. 

Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Soundness  of  the  research  plan; 

2.  Adequacy  of  the  personnel  to 
characterize  and  produce  the  peptide; 

3.  Adequacy  and  availability  of  the 
Sadlities  and  equipment; 

4.  Evidence  of  scientific  credibility; 
and 

5.  Evidence  of  commitment  and 
ability  to  develop  the  antibacterial 
peptide. 

This  CRADA  is  proposed  and 
implemented  under  the  Federal 
Technology  Transfer  Act  of  1986:  Public 
Uw  99-502. 

The  responses  must  bo  made  to: 
Nancy  C  Hirsch.  Technology  Transfer 
Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Roed,  NE..  Mailstop  C-19. 
Atlanta,  GA  30333. 

Dated:  August  4, 1993. 
KoDsit  1m  Yeettitt 

AcUngAisociate  Director  for  Management 
and  Carnations,  Centen  for  Disease  Contra/ 
<ad  Prevention  (CDC). 
(FR  Doc.  93-19067  Filed  S-^-^S;  8:45  am) 
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ProQrein 

Introdttdioa 

The  Centers  for  Disease  Control  and 
Prevention  [CDQ  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  to  provide  assistance  for 
developing  and  conducting  a  Resident 
Postdoctoral  Research  Program. 

The  Public  Heahh  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  Quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  301,  317(k)(l),  and  317(k)(3) 
(42  U.S.C  241 ,  247b(k)(l),  and 
247b(k)(3)]  of  the  Public  Health  Service 
Act,  as  amended.  Applicable  program 
regulations  ara  found  in  42  CFR  part 
51b,  Project  Grants  for  Preventive 
Health  Services  and  42  CFR  part  52, 
Grants  for  Research  Projects. 

Eligible  ^pUcants 

Assistance  will  be  provided  to  public, 
private,  non-profit  scientific 
organizations.  Eligible  applicants  must 
be  national  in  scope,  devoted  to 
scientific  pursuits  in  all  areas  of 
micrc^iology  that  relate  to  infectious 
diseases,  including  general,  clinical, 
medical,  environmental,  animal 
virology,  molecular  microbiology, 
immunology  and  medical  technology, 
and  have  experience  in  administering 
postdoctoral  training  programs  in 
medical  microbiology  and  public  health 
micn^iology  which  are  designed  to 
assist  associates  conducting 
microbiologic  research  to  solve  medical 
and  public  health  problems. 

Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  1993  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1993,  and  vrill  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  and  ara 
subject  to  change.  Continuation  awards 
within  an  approved  project  period  will 
be  made  on  the  basis  of  satisfectory 
progress  and  avaiU>ility  of  funds. 


The  purpose  of  this  cooperative 
agreement  is  to  assist  in  the 
development  of  a  Reeident  Postdoctoral 
Research  Program  which  emphasizes 
microbiology  related  to  infectious 
disease  prevention  and  control  with 
particular  emphasis  at  the  molecular 
level.  Areas  of  investigation  must  be 
within  the  public  health  mission  of  the 
National  Center  for  Infectious  Diseases 
(NCID)/CDC.  Specifically,  these  areas 
are:  Viral  and  rickettsial  infections, 
nosocomial  infections,  acquired 
immunodeficiency  syndrome,  vector- 
home  infectious  (Useases,  respiratory 
and  food-borne  bacterial  diseases, 
sexually  transmitted  diseases,  parasitic 
diseases,  and  other  diseases  or 
conditions  relevant  to  the  disciplines  of 
bacteriology,  virology,  parasitology, 
medical  entomology,  mycology, 
immunology,  and  pathology.  The 
recipient  must  be  able  to  provide 
support  for  postdoctoral  scientists  of 
unusual  ability  and  promise  or  proven 
achievement  by  giving  them  an 
opportunity  to  conduct  applied  and 
operational  research  on  significant 
public  health  problems  idmitified  with 
these  research  interests. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shaU  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  and  conduct  a  Resident 
PMtdoctoral  Researdi  Program  in 
microbiology  to  support  development  of 
new  approaches,  methodologies,  and 
knowledge  in  infectious  disease 
prevention  and  control. 

2.  Promote  a  wide  distribution  of  the 
program  announcement.  Endeavor  to 
contribute  to  the  racial  and  gender 
divenity  of  the  program  by  assuring  a 
%vide  distribution  of  the  program 
announcement  among  eligible  women 
and  minority  postdoctoral  scientists. 

3.  Identify  and  approve  advisera  and 
postdoctord  scientists. 

4.  Develop  a  pre-  and  post-application 
review  and  approval  process.  Based  on 
this  review  process,  select  applicants  to 
be  awarded  assodateships. 

5.  Provide  administrative  support  to 
associates  during  their  tenure,  including 
the  payment  of  a  stipend  and 
reimbursement  of  expenses  for 
professional  travel. 

6.  Develop  a  plan  for  monitoring 
progress  and  acmeving  goals  of  the 
program. 
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7.  Conduct  site  visits  for  the  periodic 
review  of  existing  programs. 

B.  CDC  Activities 

1.  Provide  assistance  in  the 
development  of  a  Resident  Postdoctoral 
Research  Program. 

2.  Provide  scientific  advisers. 

3.  Assist  in  review  of  potential 
research  proposals  and  provide 
comments  and/or  suggested  changes  in 
the  scope  or  method  of  the  research. 

4.  Review  publications  and 
presentations  resulting  from  research 
investigations  conducted  imder  the 
program. 

5.  Assist  in  the  development  of  a  plan 
for  monitoring  progress  of  the  fffogram 
and  achieving  program  goals. 

Evaluatkm  Criteria  { 

The  applications  will  be  reviewed  and 
evaluated  based  on  the  following 
weighted  criteria: 

1.  The  extent  to  which  the  applicant 
describes  the  history  of  the  oigmilzation 
for  promoting  the  science  of 
microbiology  as  it  relates  to  infisctious 
diseases.  The  extent  to  which  the 
applicant  has  promoted  the  science  of 
microbiology  by  conducting  regular 
national  meetings  and  woriuhops 
devoted  to  current  topics.  The  extent  to 
which  the  applicant  documents 
experience  in  education  and  training  in 
microbiology.  (20  points) 

2.  The  extent  to  which  the  applicant 
provides  evidence  of  staff  and  program 
expertise.  The  extent  to  which  the 
applicant  provides  evidence  of  a  plan  to 
actively  promote  racial  and  gender 
diversity  in  recruiting  and  placing 
postdoctoral  associateship  candidates. 
(20  points) 

3.  The  extent  to  which  the  applicant 
describes  experience  in  mana^g  a 
postdoctoral  associateship  program.  (20 
points) 

4.  The  «ctent  to  which  the  proposed 
plan,  including  the  review  process  for 
the  selection  of  candidates,  addresses 
the  program  goals  and  objectives.  (20 
points) 

5.  The  quality  of  the  proposed  plan 
for  monitoring  scientific  progress  in 
relation  to  program  activities  and 
objectives.  (20  points) 

6.  The  extent  to  wbdch  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 


scored) 


\ 


Executive  Order  12372  RsvieW 

Apphcations  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
(45  CFR  part  100),  "Intergovernmental 
Review  of  Federal  Programs." 


PuUk  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  himiian  subjects,  the 
applicant  must  comply  with  the 
Department  of  Healtn  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
which  demonstrates  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  room  314. 
Mailstop  E-IB,  Atlanta,  Georgia  30305, 
on  or  before  September  8, 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  received  on  or  before  the  deadline 
date;  or 

b.  sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
informaticm  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Neelean  K.  Austin. 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  room  314. 
Mailstop  E-18,  Atlanta.  Georgia  30305. 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  M  obtained  from  Joseph  E. 
McDade,  Ph.D..  Associate  Director  for 
Laboratory  Science.  National  Center  for 
'  Infectious  Diseases.  Centers  for  Disease 
Control  and  Prevention  (CDC).  Atlanta. 
Georgia  30333.  telephone  (404)  639- 
3967, 

Please  refer  to  Aimoimcement 
Number  331  when  requesting 
information  regarding  this  program. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Siunmary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  Uie 
Superintendent  of  Dociunents. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  August  4, 1993. 
Robert  L<  Foster. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  93-19217  Filed  8-9-93: 8:45  am) 
BNJJNQ  OOOC  41M-ia-P 


Food  and  Drug  Administration 

[Doelwt  No.  93E-0106] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Imltreinx  injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. ' 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Imitre)tn«  Injection  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 


UMI 
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for  the  extension  of  a  patent  which 
claims  that  human  drag  product. 
A00RE88E8:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  I>ug  Administration, 
rm.  1-23. 12420  Parklavm  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Karin  L  Bolte,  Office  of  Health  AfEairs 
(HFY-20).  Food  and  Drag 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-1382. 
SUPPLEMENTARY  MFORMATKW:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restraation  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drag  product,  animal  drag  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  whra 
the  exemption  to  permit  the  clinical 
investigations  of  the  drag  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drag 
product  and  continues  xmtil  FDA  grants 
permission  to  market  the  drug  product. 
Althoi^  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoxmt  of  extensipn  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regxilatory  review  period  for 
a  human  drag  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  pixxluct  ImitreXTx 
Injection.  Imitrex^x  Injection 
(sumatriptan  succinate)  is  indicated  for 
the  acute  treatment  of  migraine  attacks 
with  or  without  aura.  Subsequent  to  this 
approval,  the  Patent  and  Trademaric 
C%ce  received  a  patent  term  restoration 
application  fat  hnitnyO**  Injection  (U.S. 
Patent  No.  4.816.470)  firom  Glaxo  (koup 
Ltd..  and  the  Patent  and  Trademari^ 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibilitv  for 
patent  tenn  restoration.  FDA.  in  a  letter 


dated  March  18. 1993.  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  imdergone  a 
regulatory  review  period  and  that  the 
approval  of  Imitrexfix  Injection 
represented  the  first  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Imitrex''>*  Injection  is  1.869  days.  Of 
this  time,  958  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  911  days  ocoirred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(0  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
November  18, 1987.  The  applicant 
claims  March  29, 1987,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  was  placed 
on  clinical  hold  March  24, 1987,  and 
was  removed  from  clinical  hold  on 
November  18, 1987.  Therefore,  the  IND 
effective  date  is  November  18. 1987. 

2.  The  date  t/ie  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drag,  and 
Cosmetic  Act  July  2. 1990.  The 
applicant  claims  June  29. 1990,  as  the 
date  the  new  drag  application  (NDA)  for 
ImitrexTM  Injection  (NDA  20-080)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-080  was 
initially  submitted  on  July  2, 1990. 

3.  The  date  the  application  was 
approved:  December  28, 1992.  FDA  has 
verified  the  appUcant's  claim  that  NDA 
20-080  was  approved  on  December  28, 
1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximxmi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  9  months  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  October  12. 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Februarv  7, 1994,  for  a 
determination  legarding  whether  the 
applicant  ftv  extaisiim  acted  with  due 
diligence  dxuing  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.«57, 
part  1, 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodiiet  nimiber  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Maiuigement  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  3, 1993. 
Stoart  L.  WghHngaU, 
Attociata  Commissioner  for  Health  Affairs. 
(FR  Doc  93-19049  Filed  8-9-93;  8:45  am] 
BHAJNa  COOK  4iao-*«-r 


[Doeint  Na  93E-01311 

Determination  of  Regulatory  Review 
Period  for  Purposee  of  Patent 
Extenalon;  OmnlacanTM  injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnoN:  Notice. 

summary:  The  Food  and  Drag 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
OmniscanTM  Injection  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drag  product. 
ADDRESSES:  Written  comments  and 
petitions  ^ould  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drag  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ensign,  Office  of  Health  Affairs  (HFY- 
20),  Food  and  Drag  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-1382. 
SUPPI^MENTARY  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drag  and  Patent 
Term  RestoraUon  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drag  product,  animal  drug  product, 
medical  device,  food  additive,  or  coIot 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 


4ZS60 


Federri  Ragfater  /  Vol  58,  No.  152  /  Tuesday.  Augut  10.  1993  /  htottcet 


marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
tvith  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  prcxluct. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actiial  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  iadude  all 
of  the  tasting  phase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  OmniscanTM 
Injection.  Omniscan'TM  Injecdon 
(gadodiamide)  is  indicated  for 
intravenous  administration  with 
magnetic  resonance  imaging  in  aduh 
patients  to  provide  contrast 
enhancement  in  those  central  nervous 
system  lesions  with  abnormal 
vascularity  or  those  thought  to  cause 
abnormalities  in  the  blood-brain  barrier. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Omniscan'n*  Ejection  (U.S.  Patent  No. 
4.687.659)  from  Nvcomed  Salutar,  Inc. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  aadttance  in 
determining  this  patent's  eligibilitY  for 
patent  term  restoration.  FDA.  in  a  letter 
dated  April  1, 1993,  advised  the  Patent 
and  Trademark  Office  that  this  human 
drag  product  had  undeigooe  a 
regulatory  review  period  and  that  the 
approval  of  Omniscan'^x  In)actioa 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Omniscan'"*  Injection  is  1420  days.  Of 
this  time.  700  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  820  days  oocunad  during 
the  approval  phsm.  Thaae  periods  of 
time  were  derived  from  the  follo%idng 
dates: 


1.  The  date  an  exemption  under 
section  SOS(i)  of  the  Federal  Food.  Drug, 
and  Cosmeiic  Ad  became  effective: 
November  12, 1988.  The  applicant 
claims  November  8, 1988,  aa  the  date 
the  investigational  new  drug  application 
(IND)  became  effective.  However,  PDA 
records  indicate  that  the  IND  effiective 
date  was  November  12. 1988,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  mv 
initially  submitted  with  respect  to  tfie 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drvg,  and 
Cosmetic  Act  October  12, 1990.  FDA 
has  verified  the  applicant's  claim  that 
October  12, 1990,  was  the  date  that  the 
new  drug  application  (NDA  20-123) 
was  initially  submitted. 

3.  The  date  the  application  was 
approved:  January  8, 1993.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-123  was  approved  on  January  8. 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  874  days  of  patent 
term  extensitm. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  Fwruary  7, 1994.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rapt.  857. 
part  1,  98th  Cong..  2d  sass..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  betwe«i  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  August  2, 1993. 
Stuart  L.  Nigbdngala, 
Associate  Commissioner  for  He<Mi  Affairs. 
(FR  Doc  93-19047  Filed  B-9-93: 8:45  am] 
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Determination  of  Regulatory  Review 
Period  for  Purpoaee  of  Patent 
Extenalon;  PCOtm  Tachyarrhythmia 
Control  Devtoe  Model  721  TIB 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
PCD^^^Tachyarriiythmia  Control  Device 
Model  72171B  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
AOONESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
KM  nurrHER  ■ronMATION  CONTACrt 
Brian  J.  Malkin.  Office  of  Health  Affain 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fi^en  Lane, 
Rockville.  MD  20857. 301-443-1382. 
SiJf>PI.EMENTARV  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
RsstoraUon  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  yean 
so  long  as  the  patented  item  (himian 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extmision 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  pluue  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
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of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  PCDi^ 
Tachyarrhythmia  Control  Device  Model 
72171B.  PCDTM  Tachyarrhythmia 
Control  Device  Model  721 7lB  is  an 
implantable,  multiprogrammable, 
automatic  tachyarrhythmia  control 
device  designed  to  automatically  detect 
episodes  of  ventricular  tachycardia  (VT) 
or  ventricular  fibrillation  (VF)  and 
deliver  therap>«>s.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Omce  received  a  patent  term  restoration 
application  for  POJ"*  Tachyarrhythmia 
Control  DevicH  Model  721 7lB  (U.S. 
Patent  No.  4,052,991)  from  Medtronic. 
Inc.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  May  24, 1993,  advised  the  Patent 
and  Trademark  Office  that  this  medical 
device  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
PCDTM  Tachyarrhythmia  Control  Device 
Model  72171B  represented  the  first 
commercial  marketing  of  the  product. 
Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  the 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
PCD™  Tachyarrhythmia  Control  Device 
Model  721713  is  912  days.  Of  this  time, 
208  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  704  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  August 

16. 1990.  FDA  has  verified  the 
applicant's  claim  that  the  IDE  required 
imder  section  520(g)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  became 
effective  on  August  16. 1990. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  March 

11. 1991.  "Hie  applicant  claims  March  8, 
1991,  as  the  date  the  premarket  approval 
application  (PMA)  for  PCD™ 
Tachyarrhythmia  Control  Device  Model 
72171B  (PMA  P900061)  was  initially 
submitted.  However,  FDA  records 
indicate  that  PMA  P900061  was  initially 
submitted  on  March  11, 1991. 

3.  The  date  the  application  was 
approved:  February  11, 1993.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P900061  was  approved  on  February  11, 
1993. 


This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  appUes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  two  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  7, 1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  3, 1993. 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  93-19046  Filed  &-9-93;  8:45  am] 
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[Docket  No.  93E-00M] 

Determination  of  Regulatory  Review 
Period  for  Purpoaea  of  Patent 
Extenaion;  TILADE® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
TILADE®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Pariclavtm  Dt., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Ensign,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  Mn  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  befpre  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  TILADE9 
(nedocromil  sodium).  TILADE®  is 
indicated  for  maintenance  therapy  in 
the  management  of  patients  with  mild  to 
moderate  bronchial  asthma.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  TILADE* 
(U.S.  Patent  No.  4,474,787)  from  Fisons 
pic,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  March  11, 1993,  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
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approval  of  TILADE9  repreaentad  dia 
fint  ooounarcial  maikoting  or  use  of  the 
product  SlMxtly  tharaaflar.  the  Patent 
and  Trademaric  Office  requested  diet 
FDA  datennine  the  product's  regulatory 
review  pariod. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  fcr 
TILADE9  la  3.495  day*.  Of  this  time. 
1,365  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  2.130  days  occmied  during  the 
approval  phase.  These  periods  of  time 
ware  derived  from  the  R>Uo«ving  dates: 

1.  The  date  an  exemption  onder 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  June 
8, 1983.  The  applicant  claims  March  6. 
1983.  as  the  date  the  investigational  new 
drug  application  (IND)  became  effactive. 
However,  FDA  records  indicate  that  the 
IND  was  placed  on  clinical  hold  on 
March  4. 1963.  and  was  removed  from 
hold  on  June  8. 1983.  ThOTefbre.  the  IND 
effactive  date  is  June  8. 1983. 

2.  The  date  the  application  was 
iidtiaUy  submitted  with  respect  to  the 
human  drug  product  undo'  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  3. 1967.  The 
applicant  claims  February  27, 1987,  as 
the  date  tlM  new  drug  application 
(NDA)  for  TILADE«  (NDA  19-660)  was 
initially  submitted.  Howrever,  FDA 
records  indicate  that  NDA 19-660  was 
initiaUy  submitted  on  March  3. 1987. 

3.  The  date  the  application  was 
approved  December  30. 1992.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-660  «ras  approved  on  Deoembw  30. 
1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Tradamark  Office  applies  several 
statutory  limitations  in  its  calculatiaas 
of  the  actual  period  for  petent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  5  years  of  patent 
tarm  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  Fetmiary  7. 1994,  for  a 
determinatian  regarding  wheUier  the 
applicant  for  extmsian  acted  vrith  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  t^  petition 
must  contain  sufficient  bets  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1, 98di  Cong..  2d  seaa.,  pp.  41-42, 
1984.)  Patitians  should  bo  in  ttte  format 
specified  in  21 CFR  10.30. 


Commants  and  petitions  should  be 
suboiitted  to  the  Dockets  Management 
Branch  (addraaa  dx>ve)  in  three  oopiea 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodwt  numbar  found  in  brackets  in  the 
beading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Docxets  Maiiagsiiieiit  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

DalMl:  Ai^usl  3. 1993. 
Sfait  L.  Wgfcliiipli. 
Anoctote  Coatmi$shnerfctr  Heaith  A/fan. 
[FR  Doa  9^19048  Piled  »-9-93: 8:45  am) 


delegated  to  the  Director.  Center  tor 
Drag  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  NDA  listed  above, 
and  all  amendmenta  and  supplements 
thereto,  is  heraby  withdrawn,  effsctive 
August  10, 1993.  Distribution  of  drug 
prtMucts  in  interstate  commerce 
without  an  approved  application  is 
unlawfuL 

Datad:  July  28, 1993. 
CariCPeck. 

Oiiector.  Cutter  for  Drug  Evaluatioa  artd 
WBaaoicfc. 
[FR  Doc  93-19113  Piled  6-9-93;  6:45  am) 


LyphofiMd,  Division  of  FtflMSM  USA. 
hic^  WlttMlrawal  of  Approval  of  a  Nmv 
Drug  AppUoaUon 

aoency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMART:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  application 
(NDA)  held  by  Lyphomed.  Division  of 
Fufisawa  USA,  Inc..  2045  North  Cornell 
Ave..Melroae  Park,  0. 60160-1002 
(Lyphomed).  FDA  is  withdrawing 
approval  of  this  application  because  of 
questions  raised  about  the  reliability  of 
the  data  and  information  submitted  to 
FDA  in  support  of  the  application. 
Marketing  of  the  drug  has  been 
discontinued,  and  Lyphomed  has 
waived  its  opportunity  for  a  hearing. 
EFFECTIVE  DATE:  August  10. 1993. 
FOR  FURTMER  MFORMATION  COMTACT: 
Tamar  Nordenberg.  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration.  7500 
Standish  PL.  Rockville.  MD  20855. 301- 
594-2041. 

SUPPlfllEHTARY  MFORMATION:  Recently, 
FDA  became  aware  of  discrepancies 
concerning  the  data  used  to  support 
approval  of  the  following  NDA  held  by 
Lyphomed: 

NDA  19-229.  Zinc  Sul&te  Iniection.  1 
milligram  per  milliliter  (mg/mL).  10  and 
30  mL  vials. 

Ljrphomed  has  identified 
disoepancies  in  data  submitted  to 
obtain  approval  of  the  application  listed 
above,  which  have  raised  questions 
about  the  reliability  of  the  data. 
Subsequently,  in  a  letter  dated  June  1, 
1992,  Lyphomed  raqueelad  withdrawal 
ofthiaNDA. 

Therefore,  under  section  S05(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  355(e))  and  under  authority 


IDociHtNe.t3M-Qasi] 

I  owm  MomcVi  mcj  fiwiiBiaei 
Approval  of  AIA-PACK  PA 

AGENCY:  Food  and  Drag  Administration* 

HHS. 

ACTION;  Notice. 

SUMIARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Tosoh 
Medics.  Inc.  Foster  City,  CA,  for 
premarket  approvaL  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  AIA-PACK  PA. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  bv  letter  of  July  7, 1993,  of 
the  approval  of  the  application. 
DATES:  Petitiona  for  administrative 
review  by  September  9, 1993. 
AOOREtSES:  Written  requests  for  copies 
of  the  simimary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Managnnent  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20657. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  1390  Piocard 
Dr..  Rockville.  MD  20850.  301-427- 
1034. 

SUPPLEMENTARY  MFORMATION:  On  April 
24. 1992,  Tosoh  Medics,  Inc.,  Foster 
aty,  CA  94404,  submitted  to  CDRH  a 
premarket  approval  application  (PMA) 
for  the  AIA-PACK  PA.  Tlie  AL\-Pack  PA 
is  designed  for  in  vitro  diagnostic  use 
only  for  die  quantitative  measurement 
of  prostate  specific  antigen  in  serum  to 
be  used  to  aid  in  the  management  of 
petients  with  prostatic  cancer.  In 
accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  as  amended 
by  the  Safa  Medical  Devices  Act  of 
1990,  this  PMA  was  not  referred  to  the 
Immunology  Devices  Panel,  an  FDA 
advisoiy  panri,  for  review  and 
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recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  July  7. 1003, 
CDRH  approved  the  applicadoa  b^ 
letter  to  the  applicant  firom  the  Deputy 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  Rle  in  the 
Dodcets  Management  Branch  (address 
above)  and  is  available  bom  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  fsr  Adwiniatrativ  Review 

Section  S15(dM3)  of  the  act  (21  U^.C 
360e(d)(3))  authorizes  any  intefested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  fonnal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  imder 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
indepMident  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  infcmnation 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fiact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  pi^li^  a 
notice  of  its  decision  in  the  Federal 
Reg^er.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  fiorm  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  wnere  the 
review  jvill  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  9, 1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  0  a.m. 
and  4  pjn..  Monday  throuoh  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  US.C  360e(d). 
360)(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 

Dated:  July  29, 1993. 
BisdMhO.! 


Deputy  Dinctor  for  Science,  Center  for 
Devicet  and  Radiological  Health. 

(PR  Doc.  93-19045  Filed  8-9-93;  8:45  am| 
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DEPARTMEMT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

OfflM  ol  Administration 
[Docket  No.  N-«»-a653] 

Notioo  of  SubmlMlon  of  PropoMd 
Infomuition  Coilactiono  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACnoN:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements,  described 
below  have  been  submitted  to  the  Office 
of  Management  and  Budget  (C^^)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

DATES:  Interesed  persons  are  invited  to 
submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Angela  Antonelli,  0MB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  ^503. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  MFORHATION:  The 
Department  has  submitted  the  proposals 


for  the  collectians  of  infonnation.  as 

described  below,  to  C^IB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
informaUoo  collection  proposal:  (2)  ths 
office  of  the  agency  to  collect  the 
infonnation:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequenUy 
information  submissions  will  be 
required:  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  'telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Anihoritjr:  Section  3S07  of  the  PaperMrork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Uiban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  July  30, 1993. 

Kay  Weavar. 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submiaaion  of  Proposed 
Information  CoUactioa  to  OMB 

Proposal:  Youthbuild  Program  (FR-3450 
and  FR-3451) 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Hie  Youthbuild  Program  reqmres 
collection  of  infonnation  for  an 
application,  quarterly  progress  reports 
and  completion  reports.  ITie  data  will 
be  used  to  rate  and  rank  applicatioiu 
for  funding  and  to  monitor  progress 
and  record  accomplishments. 

Form  Number:  HUI>-40200.  40200A 
40201,  40202,  and  40203 

Respondents:  State  or  Local 
Governments  and  Non-profit 
Institutions 

Frequency  of  Submission:  Quarterly  and 
Annually 

Reporting  Burden: 


Nufnbsr  ol  f^ 
apondsfHa 

Ffsquency  ol 
rssponss 

X 

Hourspsrs^ 
aponas 

Durdan  houfs 

300 

1 

46 
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Trftal  Estimated  Burden  Hours:  13,500 
Sfoftis:  New  __  ^ 

Contact:  Michael  McKhhon.  HUD.  (202) 
708-2035,  Angela  Antonelli.  OMB, 
(202)  395-6880 
Dated:  )uly  30, 1993. 
Proposal:  Notice  of  Funding  AvtilabiUty 
for  the  Federally  Asaistedf  Low- 
Income  Housing  Drug  Eliminatitm 
Ckant  Program  FY-1993  (FR-323S) 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  infannation  collected  is  needed 
so  that  housing  owners  may  apply  for 
grants  to  use  in  eliminating  dn^- 
related  crime  in  Federally  assisted 
low-income  housing.  The  application 
process  includes  developing  a  plan, 
seeking  tenant  comments,  certifying 


Infcxmatioo  Coi»ec1ton 


compliance  with  HUD  requirements. 

and  outlining  a  comprehensive  drug 

prevention  program. 
Fonn  Number.  SF-424. 424A.  HUD- 

50070.  and  2880 
Respondents:  State  or  Local 

Governments,  Businesses  or  Other 

For-Profit,  and  Non-Profit  Institutions 
Frequency  of  Submission:  One-time 
Reporting  Burden: 


Number  of  re- 


Frequency  of 


**'**'P*''*'      •      Burden  hours 


1,000 


40 


40.000 


Total  Estimated  Burden  Hours:  40,000 

Status:  Revision 

Contact:  Lessley  D.  Wiles,  HUD,  (202) 

708-0216,  Angela  Antonelli,  OMB, 

(202) 395-6880 

Dated:  )uly  28. 1993.  | 

Proposal:  Multifamily  Insurance  Benefit 

Package  , 

Office:  Housing 


Annual  Reoort 


Total  Estimated  Burden  Hours:  1,050 

Status:  Extension 

Contact:  Betty  Belin,  HUD,  (202)  401- 
2168,  Angela  Antonelli,  OMB,  (202) 
395-6880  j 

Dated:  July  28. 1993.  ' 

Proposal:  Procedures  for  Appealing 
Section  8  Rent  Adjustments 


Aooeal  Letter 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUD-2742  will  he  used  by 
lenders,  who  are  participating  in  the 
multifamily  insxirance  program  and 
are  entitled  to  insxirance  benefits,  to 
present  a  claim  for  insurance  benefits. 
Forms  HUD-2744A  through  E  will  be 
used  to  collect  the  information 
required  by  the  statutory  provisions 


and  regulations  so  that  an  expeditious 

examination  and  correct  claim 

settlement  can  be  made. 
Form  Number:  HUD-2742,  HUD- 

2744A.  B,CJ3  and  E 
Respondents:  State  or  Local 

Governments  and  Businesses  or  Other 

For-Profit 
Frequency  of  Submission:  On  Occasion 
Repotting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


^*'"?_P?''»'      .      Burden  hours 


300 


3.5 


1,050 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
When  the  rent  increase  requests  of 
certain  coop>erative,  subsidized,  and 
202  projects  are  denied,  in  full  or  in 
part,  owners  may  submit  to  HUD  an 


appeal  letter  outlining  the  basis  for 
the  appeal. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For- 
Profit,  Federal  Agencies  or 
Employees,  and  Non-Profit 
Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
reeponse 


1.250 


Hours  per  re- 
sponse 


Burden  hours 


1 


2.500 


Total  Estimated  Burden  Hours:  2,500 

Status:  Extension  { 

Contact:  Jame  J.  Tahash,  HUD.  (202) 
708-3944,  Angela  Antonelli,  OMB, 
(202) 395-680 

Dated:  July  28, 1993.  i 

Proposal:  Profsrence  in  the  Provision  for 
Families  who  are  Occupying 
Substandard  Housing,  Involuntarily 
Displaced  or  Paying  Mora  than  50 


percent  of  Family  Income  for  Rent 
(FR-3122) 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collected  is  used  by 
Public  Housing  Authorities  (PHAs)  to 
determine  whether  prospective 
tenants  are  eligible  for  preference  in 
obtaining  housing  because  they  are 
occupying  substandard  housing, 
involuntarily  displaced,  or  paying 


more  than  50  percent  of  their  family 
income  for  rent.  HUD  will  use  the 
information  to  determine  if  PHAs  are 
properly  administering  the  programs. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Non-Profit 
Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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PuMc  HouiinQ  AuihOfillM: 
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Applcants  QuaNficaiion: 

Oocumanto „.. 

V«»fy  EHgUNty 
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CaftNy  Basis  for  Prafaranca  Datarrninallon 

MaaBng  Ottarta „ 


Nun«)arorra-     . 
fporMMfv 

Fraquancyof 
raaponM 

3.aoo 

330 

1 
1 

1X.O00 
3.300 
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a* 

10.000 
3.300 

IS 
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M 

It 

1 
1 

.25 
1 


10.800 
3.960 

130.000 
128.700 

32.500 
12.870 


Total  Estimated  Burden  Hours:  318.920 

Status:  Reinstatement 

Contact:  Edward  C  Whipple.  HUD  (202) 

708-1015.  Angela  Antonelli.  OMB. 

(202) 395-6880. 

Dated:  July  28. 1903. 

Proposal:  Lead-Based  Paint  Liability 
Insurance  Coverage  for  Housing 
Authorities  (FR-3275) 


Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  In 
Older  to  comply  with  the  Annual 
Contributions  Contract.  PHAs/IHAs 
must  have  insiirance  to  protect  the 
PHA/IHA  from  claims  involving  the 

.   testing  for  and  abatement  of  Lead- 
Base  Paint.  This  rule  prescribes  the 


natura  and  quality  of  insurance 
needed  to  protect  the  PHA/IHA  and 
the  contractor  performing  such  woric. 

Fonn  Mimber  None 

Respondents:  State  or  Local 
Govanunants 

Frequency  of  Submission:  Anntully 

Reporting  Burden: 


Number  ol  re-     „ 
spondams 

Fraquancyof      ^ 
raaponaa 

Hours  par  re- 
aponaa          * 

Burden  Iwurs 

— 

200 

1 

17 

33 

Total  Estimated  Burden  Hours:  33 

Status:  New 

Cofrfoct:  Arthur  Methvin.  HUD.  (202) 

708-1872.  AngelaAntonelli.  OMB. 

(202) 395-6880. 

Dated:  July  28. 1993. 

Proposal:  Notice  of  Intent  to  Extend 
Low-Income  Affbrdability  Restrictions 
(EUHPA) 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  An 
owner  of  eligible  lower-income 
housing  seeking  to  prepay  its 
mortgage  or  to  negotiate  changes  in 
the  terms  of  the  mortgage  must  file  a 
"Notice  of  Intent"  with  HUD. 

Form  Number.  HUD-g608B 


Respondents:  Individuals  or 
Households:  State  a  Local 
Governments;  Businesses  or  Other 
For-Profit;  Federal  Agencies  or 
Employees  and  Non-Profit  Institution 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  ra* 


Fraquartcyof 


""ilJP!!'^      -      Burtlenhoura 


HUO-960eB 


50 


Total  Estimated  Burden  Hours:  25 

Status:  New 

Contact  Kevin  J.  East.  HUD.  (202)  708- 

2300.  Angela  Antonelli.  OMB.  (202) 

395-6880 

Dated:  July  28. 1993. 

Proposal:  Monthly  Report  of  Excess 
Income 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Ownen  of  Section  236  insured  and 
iminsured  projects  are  required  by 
law  to  pay  to  HUD  the  total  rental 
charges  collected  that  are  in  excess  of 
the  basic  rents  approved  for  all 
occupied  units.  G^en  use  the  HUD- 


93104/A  to  compute  any  required 
payment  due  HUD. 
Form  Number.  HUD-g3104  and  93104A 
Respondents:  Business  or  Other  For- 
Profit,  Federal  Agencies  or 
Employees,  and  Non-Profit 
Institutions 
Frequency  of  Submission:  Monthly 
Reporting  Burden:  __ 


Number  of  ra* 


Fraquancyof 
raaponaa 


Hours  per  ra- 
aponaa 


Burden  hours 


HUO  Forma  HUD-e3104/A 


4.523 

54,276 


12 
1 


0.5164 
.5 


28,043 
27,138 


Total  Estimatad  Burden  Hourm  55.181 


Contact  James  J.  Tahash,  HUD.  (202) 
708-3944.  Angela  Antonelli,  OMB. 
(202)  395-6800 


Dated:  July  28. 1993. 

Proposal:  Pet  Ownership  in  Assisted 
Rental  Housing  for  the  Elderly  or 
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Handicapped  (24  CFR  parts  243. 511. 
842.  and  942) 

P/9?ce:  Housing 

Description  of  the  Need  for  the 
Infonnation  and  its  Proposed  Use: 
Section  227  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983 
provides  that  no  owner  of  manager  of 
federally  assistekl  rental  housing  for 


the  elderly  or  handicapped  may 
prohibit  a  tmant  from  having 
common  household  pets  in  the 
tenant's  dwelling  unit,  or  discriminate 
against  any  person  regarding 
admission  to  such  housing  becaiise  of 
ownership  or  presence  of  a  pet  in  the 
person's  a  welling  imit. 
Fonn  Number.  None 


Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit,  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Notice  of  Tenants  ... 
Registration  of  Pets 
Constritation 

VMalion/Removats  . 


Number  of  re- 


Frequency  of 
:    response 


6,000 

20,000 

500 

2,000 


Hours  per  re- 
sponse 


-      Burden  hours 


0.187 
25 

1.83 
.187 


1,004 

S.000 

815 

384 


Toted  Estimated  Burden  Hours:  7.153 

Status:  Extension 

Contact.  James  J.  Tahash,  HUD,  (202) 

708-3944.  Angela  AntoneUi.  (202) 

395-6880 

Dated:  July  28, 1993.  | 

Proposal:  HUD  Systems  for  Approval  of 

Single  Family  Housing  in  New 

Subdivisions  (FR-3095) 


Information  CoUedion 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
HUD  requires  the  builder  to  complete 
a  certification  (I|UD-92541)  that  notes 
any  adverse  site/location  factors  on 
the  property.  HUD  needs  this 
information  so  that  they  will  not 
insure  a  mortgage  on  a  property  where 


site/location  conditions  will  pose  of  a 
health  or  safety  risk  to  the  occupant 
or  will  adversely  affect  the  continued 
marketability  of  the  property. 

forni  Number  HUD-92541 

Respondents:  Businesses  or  Other-Foi^ 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 

response 


800 


Hours  per  re- 
sponse 


Burden  hours 


82 


.25 


16,400 


Total  Estimated  Burden  Hours:  16,400 

Status:  New 

Contact:  Bud  Carter.  HUD,  (202)  708- 

2700,  Angela  Antonelli.  0MB,  (202) 

395-6880 


Dated:  July  22, 1993. 

Proposal:  Contract  and  Subcontract 

Activity  Reporting 
O^ce:  Community  Planning  and 

Development 


HUD-2516 


Total  Estimated  Burden  Hours:  1.600 
Status::  Reinstatement  | 

Contact:  PhylUs  J.  Shanks,  HUD.  (202) 

708-3176,  Angela  Antonelli,  0MB, 

(202) 395-6880. 

Dated:  July  28. 1993.  i 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Executive  Orders  22625  and  12432 
state  that  this  report  is  to  be  prepared 
by  the  grantees  to  provide  data  on 
expended  dollars  and  to  provide 
verifiable  minority  business 
enterprise  (MBE)  data.  This 
information  will  enable  the 
Department  to  monitor  and  evaluate 


MBE  activities  against  the  total 
program  activity  and  the  designated 
MBE  goals. 
Form  Number:  HUD-2516 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  Semi- 
annually 

Reporting  Burden: 


Number  of  re- 


Frequency  of 
feaponio 


Hours  per  re- 
sponse 


Burden  hours 


800 


1 


1.600 


Proposal:  Performance  Funding  System: 

Cooling  Degree  Days  (FR-2971) 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Prooosed  Use: 
Housing  Authorities  will  apply  a 
Cooling  Degree  Day  Factor  when 


calculating  operating  subsidiary 

eligibility  of  utilities. 
Form  Number:  None 
Respondents:  State  or  Local 

Governments 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Number  of  r»-     ^      Frequency  of 


Houra  per  re- 


Burden  hours 


1.486 


1.50 


2.229 
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Total  Estimated  Burxien  Hours:  2,229 

Status:  New 

Contact:  John  T.  Comerford,  HUD,  (202) 
708-1872,  Angela  Antonelli,  0MB, 
(202) 395-6880 

Dated:  July  28, 1993. 

Proposal:  Employment  Opportxmities 
for  Low  and  Very  Low-Income 
Persons  (FR-28g8) 


Office:  Fair  Housing  and  Equal 
Opportxmity 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collection  will 
bcilitate  the  collection  of  Section  3 
information  to  assess  the  impact  of 
HUD-assisted  activities  on  enhancing 
the  employment  opportimities  for 
lower  income  persons  and  the  use  of 


businesses  located  in  the  area  of  the 

assisted  project. 
Fonn  Number:  HUD-60002  and  HUD- 

2516 
Respondents:  State  or  Local 

Governments,  Businesses  or  Other 

For-Profit,  Non-Profit  Listitutions,  and 

Small  Businesses  or  Organizations 
Frequency  of  Submission:  Annually  and 

Recordkeeping 
Reporting  Burden: 


Numberof  re- 

Frecjusncy  of      ^ 
reeponse 

Houraperre- 
aponae 

Burdenhoura 

Information  Coliecten 

Recordkeeping , 

133.403 

133.403 

1 

1 

2 
2 

266,806 
266,806 

Total  Estimated  Burden  Hours:  533.612 

Status:  New 

Contact:  Maxine  B.  Cunningham.  HUD, 

(202)  708-2251,  Angela  Antonelli, 

0MB,  (202)  395-6880 

Dated:  July  28, 1993. 
Proposal:  Financial  Standards  for 

Housing  Authority-owned  Insiirance 

Entities  (FR-3023) 
Office:  Public  and  Indian  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  purpose  of  this  information 
collection  is  to  permit  Public  Housing 
Agencies/Indian  Housing  Authorities 
(PHAs/IHAs)  to  select  an  insurance 
provider  without  complying  with  the 
competitive  selection  process  if  the 
provider  is  a  PHA-owned  nonprofit 
insurance  entity.  It  also  establishes 


standards  for  HUD  approval  of  these 
nonprofit  insurance  entities  from 
which  PHAs/IHAs  may  obtain 
insurance  coverage  without 
competitive  selection. 

Form  Number:  None 

Respondents:  State  of  Local 
Governments 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of  re- 
sporxlents 


Frequency  of 
response 


Hours  per  re- 


Burden  hours 


Information  CoNacHon 


21 


9.24 


194 


Total  Estimated  Burden  Hours:  194 

Status:  New 

Contact:  Arthur  Metiivin,  HUD,  (202) 

708-1872.  Angela  Antonelli.  0MB, 

(202) 395-6880. 

Dated:  July  28. 1993. 
Proposal:  Mortgage  Lender/Servicer  EDI 

Profile  Survey 
Office:  Administ^tion 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
HUD  is  seeking  Mortgage  Lenders  and 
Servicer  of  FHA-insured  mortgage 
portfoUos  to  participate  in  an 
Electronic  Data  Interchange  (EDI) 
Program  that  will  enable  submission 
of  mortgage  insurance  claims  directly 
to  HUD  via  EDI.  An  EDI  Profile 


Survey  is  proposed  for  use  in 
determining  the  interest  and 
capability  of  mortgage  lenders  to  join 
this  program. 

Fonn  Number:  None 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  One-time 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 


Burden  hours 


Survey. 


13.125 


1 


13.125 


Total  Estimated  Burden  Hours:  13.125 

Status:  New 

Contact:  Rex  D.  Gavin.  HUD.  (202)  708- 

0306.  Angela  Antonelli.  OMB.  (202) 

395-6880 

Dated:  July  28. 1993. 
Proposal:  Residential  Antidisplacement 

and  Relocation  Assistance  Plan  (24 

CFR  part  43)  (FR-3449) 
p^ce:  Community  Planning  and 

Development 


Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use: 
The  rule  implements  Section  220  of 
the  Housing  and  Community 
Development  Act  (HCD)  of  1992.  This 
rule  adds  a  requirement  that  a 
recipient  funded  under  the  HOME 
Program  must  certify  under  its  1992 
Comprehensive  Housing  A^ordabiUty 
Strategy  (CHAS)  that  it  is  following  a 
"residential  antidisplacement  and 
relocation  assistance  plan."  This  plan 


must  be  equivalent  to  that  required  for 
the  Community  Development  Block 
Grant  Program  under  Section  104(d) 
of  the  HCD  Act  of  1974,  as  amended. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 
and  Recordkeeping 

Reporting  Burden: 
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Nwntorofrv     „      fmNmtcfct      ^       Hour»p<rw-      . 
tpondwMi       *        rMpoHM        "           iponM 

•     Burdsnhoum 

Liijiitiiiiui  riiitcion *                            .                       i2 

2.000 

RKOfdkMping ~ *»                      ? 1^ 

9t£leO 

Total  Estimated  Burden  Houn:  7,220 

Status:  New 

Contact:  H.J.  Hueckar.  HUD,  (202)  708- 

0336,  Angela  Antonelli,  OMB.  (202) 

395-6880 


:  July  22, 1993. 
Proposal:  Annual  Inspection  of  Insured 
Ftajects 


Office:  Housing 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use: 
The  Department's  Mortgage  insurance 
programs  require  mortgagees  to 
annually  inspect  each  insured  project 
and  provide  the  Department  and  the 
project  owner  a  report  on  that 


HUO-M22 


inspecticm.  This  format  establishes 
standards  which  all  mortgagees  must 
comply  with  when  conducting  theae 
inspections. 

Form  Number:  HUD-9822 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  par  re- 
sponaa 


Burden  hours 


15,000 


1 


30,000 


Total  Estimated  Burden  Hours:  30,000 

Status:  Extension 

Contact:  James  J.  Tahash,  HUD.  (202) 

708-3944,  Angela  Antonelli,  OMB. 

(202) 395-6880 

Dated:  July  22, 1993. 


Infonnation  CoNection 


Proposal:  Criteria  for  Acceptability  of 
Insured  10- Year  Protection  Plans 

Office:  Housing 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use: 
This  information  is  needed  for  the 
Department  to  identify  criteria  for 
acceptance  of  insured  housing 


performance  warranties.  It  is  used  to 
protect  HUD  and  homeowners  with 
HUD-insured  financing  against  major 
dwelling  defects. 

Fonn  Number:  None 

Respondents:  Annually 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 


Burden  hours 


10 


26 


260 


Total  Estimated  Burden  Hours:  260 

Status:  Revision 

Contact:  Kenneth  L.  Crandall.  HUD, 

(202)  708-2720.  Angela  Antonelli. 

OMB,  (202)  395-6880 

Dated:  July  20, 1993. 

Proposal:  Survey  of  Market  Absorption 
of  New  Apartment  Buildings  (SOMA) 


Information  ColecSon 


Office:  Policy  Development  and 
Research 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  survey  measures  the  rate  at  which 
different  typea  of  new  rental  and 
condominium  apartments  are 
absorbed,  i.e.,  taken  off  the  market.  It 
provides  a  basis  for  analyzing  the 


degree  to  which  apartment  building 

activity  is  meeting  present  and  future 

needs. 
Form  Number:  None 
Respondents:  Businesses  or  Other  For* 

Profit 
Frequency  of  Submission:  On  Occasion 

and  Quarterly  "* 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
reaponae 


Hours  per  re- 


Burden  hours 


12.000 


3,600 


Total  Estimated  Burden  Hours:  3,600 

Status:  Extension 

Contact:  Connie  Casey.  HUD,  (202)  70&- 

1060.  Angela  Antonelli.  OMB,  (202) 

395-6880 

Dated:  July  1, 1993. 
Proposal:  Monthly  Digest  of  Current 

Housing  Situation 
Office:  Housing 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  survey  will  provide  a  timely 
series  of  comprehensive  information 
detailing  interest  rates  and  the 
availability  of  financing  fat  FHA- 
insured  and  conventional  first 
mortgage  home  loans  as  wrell  as  trends 


in  the  home  construction  market,  as 
required  ^  the  1983  Housing  Act 
pertaining  to  Section  235  loans. 

Fonn  Number:  HUD-2499 
Respondents:  Businesses  or  Other  For- 

Profit 
Frequency  of  Submission:  Monthly 
Reporting  Burden: 
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Number  of  r»-             FraqiMncy  of 
ipondtnti        "         response 

Houra  per  re-      ^ 

Burden  hourt 

HUO-2499 

300                              12 

.167 

601 

Total  Estimated  Burden  Hours:  601 

Status:  Revision 

Contact:  ]im  Schneider,  HUD,  (202) 

755-7470,  Angela  Antonelli,  OMB. 

(202)  395-6880 

Dated:  July  1. 1993. 
Proposal:  Evaluation  of  the  HOPE  3 

Program 
Office:  Policy  Development  Research 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
.  The  information  collection  is 
necessary  to  support  a  national 
evaluation  of  the  HOPE  3  Program.  It 
will  involve  a  mail  survey  of  local 
governments  and  non-profit 
institutions  that  received  HOPE  3 
Ckants  in  1992,  site  visits  to  a  sample 


of  26  grantees,  and  a  telephone  survey 
of  320  homebuyers  who  purchased 
homes  through  this  program. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments 

Frequency  of  Submission:  One-time 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 


Burden  hours 


Information  Collection 


974 


0.537 


523 


ro(a7  Estimated  Burden  Hours:  523 

Status:  New 

Contact:  Ruth  Alahydoian,  HUD,  (202) 

708-0574,  Angela  Antonelli,  OMB, 

(202) 395-6880 

Dated:  June  30, 1993. 

Proposal:  Report  on  Program 
Utilization — Section  8  Moderate 
Rehabilitation 


Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  form  is  used  by  HUD  to  monitor 
Public  Housing  Agency's  (PHA) 
progress  in  implementing  the 
Moderate  Rehabilitation  Program  and 
as  a  means  of  approving  PHA 
requisitions  for  funds.  Also,  the  form 
will  assist  HUD  in  identifying  those 


projects  where  a  reduction  in  the 
number  of  units  under  an  Annual 
Contributions  Contract  (ACC)  is 
required  due  to  underutilization  by 
the  PHA. 

Form  Number:  HUD-52685 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Numt>er  of  re- 
spoTKlents 


Frequency  of 
response 


Hours  per  re- 
sponse 


B      Burden  houra 


Form  HUD-S2685 


600 


1,200 


Total  Estimated  Burden  Hours:  1,200 

Status;  Extension 

Contact:  A.M.  Bell,  HUD,  (202)  708- 

7424,  Angela  Antonelli,  OMB,  (202) 

395-6880 

Dated:  July  22, 1993. 

Proposal:  Direct  Endorsement 
Underwriter/HUD  Reviewer  Analysis 
of  Appraisal  Report 

Office:  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Form  HUD-54114  is  necessary  to 
provide  the  reviewer  with  a  consistent 
method  of  documenting  the  analysis 
and  acceptability  of  the  approval 
report.  The  information  collected  is 
used  by  HUD  in  monitoring  the 
quality  of  the  lender's  analysis  of  the 
appraisal  report,  identify  areas  of 
weakness  for  future  training,  and  to 


remove  lenders  that  consistently 
exhibit  careless  underwriting  and 
subsequently  effect  a  potential  risk  to 
the  Department, 

Form  Number:  HUD-54114 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Houra  per  re- 
sponse 


*      Burden  houra 


FomiHUD-64114 


375.000 


.5 


18.750 


Total  Estimated  Burden  Hours:  18,750 

Status:  Extension 

Contact:  Susan  Hoyer,  HUD,  (202)  708- 
2700,  Dick  Manuel,  HUD,  (202)  708- 
2700,  Angela  Antonelli,  OMB,  (202) 
395-6880 

Iteted:  July  22, 1993. 


Proposal:  Background  Data  on  Request 
for  Assignment  of  Mortgage  to  HUD 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Form  HUD-92206  supplies  the 
information  needed  to  evaluate  a 
homeowner's  eligibility  under  the 
Department's  Home  Mortgage 


Assignment  Program.  The  mortgage 
company  will  complete  the  form 
when  a  homeowner  is  being 
considered  for  an  assignment. 

Form  Number:  HUD-92206 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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Numb«rofi»-     ^      Frsqusncyof 


HUO-02206 


13,000 


"*I2P!1'^      -     Buntonhoin 


32,500 


Total  Estimated  Burden  Houn:  32.500 

Status:  Extension 

Contact:  James  Sonentino.  HUD,  (202) 

708-3664.  Angela  AntoneUi.  0MB. 

(202)395-6880  | 

Dated;  July  22. 1993.  ' 

Proposal:  Mortgagee  Questionnaire 
Office:  Housing 


Rum  HU&-9800 


Description  of  the  Need  for  the 
Information  and  As  Proposed  Use: 
The  infonnation  collected  on  fonn 
HUD-OSOO  provides  an  overview  of 
the  mortgagee's  operations  for 
servicing  HUD-insured  single  fiunily 
mortgagss.  HUD  uses  this  information 
to  forecast  possible  weaknesses  in  a 


servicing  operstlon  prior  to  an  on-site 

review  of  the  mortgagee's  ofBce 

procedures. 
Fonn  Number:  HUD-OSOO 
Respondents:  Businesses  or  other  For- 

Profit 
Frequency  of  Submission:  Biennially 
Reporting  Burden: 


Number  of  re-     ^      Frequency  of 


Hours  per  r^ 


Burden  houra 


2,800 


.1428 


1.5 


600 


Total  Estimated  Burden  Hours:  600 

Status:  Revision 

Contact:  Ted  Green.  HUD,  (202)  70&- 

1719.  Angela  Antonelli.  0MB,  (202) 

395-6880 

Dated  July  22. 1903.  { 

|FR  Doc  93-19100  Filed  a-9-03: 8:45  an) 
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Dr^  Envtronmental  Impact  Statomant: 
City  of  Oakland.  Offlca  of  Houaing  and 
MalQhbofhood  Davalopiwant.  MaiHn 
Lulhar  King,  Jr.  Ptaa  Proiact 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that 
the  City  of  Oakland,  CalifOTnia,  Office  of 
Planning  and  Building—Environmental 
Division  has  prepared  a  combined  draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  for  the  Martin  Luther  King,  Jr.  Plaza 
Project  as  described  in  the  appendix  to 
this  notice.  This  notice  is  in  accordance 
with  regulations  of  the  Council  on 
Environmental  Quality  imder  its  rule 
(40  CFR  part  1500). 

Interested  individuals,  government 
agencies,  and  private  organisations  are 
invited  to  comment  on  Uie  Draft 
Environmental  Impact  Report/Draft 
Environmental  Impact  Statement 
concerning  the  project  to  the  specified 
person  or  address  indicated  in  the 
appropriate  part  of  the  appendix 

Particularly  solicited  are  comments 
on  the  draft  EIR/EIS  snd  the  major 
issues  identified  in  the  appendix. 

Federal  agencies  having  jurisdiction 
by  law,  special  expertise  or  other  special 
interest  snould  report  their  interests  and 
indicate  their  readiness  to  aid  in  the 
EIR/EIS  effort  as  a  "cooperating 
agency." 


This  notice  shall  be  efbctive  until 
September  20. 1993. 

Dated:  August  4. 1903. 
RklurdH.  Brawn. 

Director,  Office  ofSnvinmmettt  and  Energy. 

Appendix 

A  combined  Draft  Environmental 
Impact  Report/Environmental  Impact 
Statement  has  been  completed  and 
accepted  for  the  proposed  action 
described  below.  Comments  <hi  the  Draft 
EIR/EIS  are  requested  and  will  be 
accepted  by  the  contact  person  until 
September  20. 1993.  A  public  hearing 
on  the  Draft  EIR/EIS  is  scheduled  for 
Wednesday.  September  1. 1993  at  the 
Lakeside  Garden  Center.  666  Bellevue 
Avenue.  Oakland.  CA  94610.  The 
purpose  of  the  bearing  is  to  solicit 
comments  htHn  the  public  on  the  Draft 
EIR/EIS  and  particularly  on  the 
environmental  impact  issues  identified 
below. 

Title  of  Action:  Martin  Luther  King,  Jr. 
Plaza  Project 

Description  of  Action:  The  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement 
examines  the  social,  economic  and 
environmental  impacts  on  the  Qty  of 
Oakland  and  its  environs  of  the 

Eroposed  redevelopment,  reuse  and 
mited  preservation  of  the  former 
University  High  School  and  Merritt 
College  site  for  multiple  uses,  lliis 
project  is  located  on  a  site  in  Oakland 
boimded  by  Martin  Luther  King,  Jr. 
Way,  Aileen  Street,  Dover  Street  and 
58th  Street.  The  entire  8.99  acre  site  is 
listed  on  the  Naticmal  Register  of 
Historic  Places.  The  Gty  envisions  the 
site  used  for  housing  (or,  alternatively, 
for  a  medical  {sdlity)  in  conjimction 
with  community  services,  open  space 
and  retail  uses.  ICey  objectives  of  the 


project  inchida:  (1)  Preeervetion  of  die 
main  building  on  die  site;  (2)  allocation 
of  a  significant  portion  of  the  existing 
building  to  community  services;  (3) 
inclusion  of  retail  and  job-producing 
functions  in  the  mix  of  uses  on  the  site; 
(4)  preservation  of  existing 
neighborhood  scale  and  density  in  new 
construction,  particularly  on  the  former 
athletic  field;  and  (5)  provision  of  a 
small  neighborhood  park. 

The  combined  EIR/EIS  analyzes 
potential  environmental  effects  of  five 
alternative  projects.  The  alternative 
projects  described  here  are  illustrative 
of  varying  options  for  development, 
enabling  an  evaluation  of  the  full  range 
of  Impacts  identified  within  the  EIR/EIS 
alternatives. 

Alternative  1  is  the  No  Project 
alternative,  consideration  of  which  is 
required  by  the  California 
Environmental  Quality  Act  (CEQA)  and 
by  the  National  Environmental  Policy 
Act  (NEPA).  The  project  site  would 
remain  in  its  current  unused  state  under 
this  alternative.  Alternative  2  would 
allow  the  highest  density  of 
conventional  housing,  along  with  the 
lai^est  square  footage  of  retail  uses. 
Alternative  3  would  involve  a  medical 
rehabilitation  facility,  along  with  a 
variety  of  community  service  uses. 
Alternative  4  would  devote  the  majority 
of  the  academic  building  to  housing  for 
senior  citizens.  It  would  also  provide 
studio  apartments  for  senior  citizens,  a 
senior  center,  a  child  care  center,  and 
other  community  space.  Alternative  5 
would  preserve  all  existing  buildings  on 
the  site,  and  wrould  devote  the  site  to 
low-density  housing  and  community 
services.  This  alternative  would  not 
require  any  building  demolition. 

Location:  Qty  of  Oakland,  Alameda 
Coimty,  California. 
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Potential  Environmental  Impacts: 
Land  use  impacts;  open  space  losses; 
visual  and  uiban  design  aCbcts; 
population  and  housing  impacts;  traffic, 
diculation  and  parking  eSects;  air 
quality  impacts;  noise  impacts,  geologic, 
seismic  and  hydrologic  enects; 
hazardous  materials,  public  service  and 
utility  effects;  impacts  to  vegetation  and 
wildUfe;  cultural  resource  effects; 
energy  impacts;  ana  impacts  related  to 
socioeconomic  factors.  Most  of  these 
impacts  would  be  reduced  to  a  level  of 
insignificance  following 
implementation  of  proposed  mitigation 
measures. 

The  Draft  Environmoital  Impact/ 
Report  Environmental  Impact  Statement 
%vill  be  published  on  or  about  August  6. 
1993  and  will  be  on  file  at  1330 
Broadway.  Third  Floor.  Oakland,  CA. 
94612  and  available  for  public 
inspection,  or  copies  may  be  obtained  at 
the  same  address,  upon  request.      < 

Contact  Person:  Anu  Raud, 
Environmental  Review  Coordinator. 

Telephone  Number:  (510)  238-6346. 

[FR  Doc  93-19102  Filed  S-ft-eS;  6:45  am] 


OfflM  of  ttw  AsaManI  8«cratary  for 
CommunHy  Planning  and 


[Oecfcet  No.  N^t3-9ei1:  Pn-3480-C-OZl 

HOPE  for  Homaownarahlp  of  Singia 
FamUy  Homaa  Program  (HOPE  3); 
NoUca  of  Fund  Availabliity;  Corraction 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Plaiming  and 

Development,  HUD. 

action:  Notice  of  fund  availability: 

QKTBCtion. 

SUHMARV:  On  July  7. 1993  (58  FR 
36546).  the  Department  published  in  the 
Federiil  Register,  a  Notice  of  Fimd 
Availability  (NOFA)  that  announced  the 
availability  of  $86  million  in  funding  for 
implementation  grants  for  the  HOPE  for 
Homeownership  of  Single  Family 
Homes  Program  (HOPE  3).  Since  the 
pubhcation  of  that  notice,  it  has  been 
noted  that  some  of  the  Field  Office 
addresses  and  telephone  numbers 
contain  eirora.  Therefore,  in  order  to 
avoid  further  confusion,  the  purpose  of 
this  document  is  to  publish  a  corrected 
listing  of  all  Field  Office  addresses  and 
telephone  numbers. 

Also.  Cor  the  convenience  of  the 
applicants,  the  "0ATE8"  and 
"AODRESBEt"  sectinu  are  being 
republished  with  this  correction  notice. 
DATES:  Applications  for  implementation 
grants  for  the  HOPE  3  program  must  be 


received  in  the  appropriate  HUD  Field 
Otece  by  4  p.m.  local  time  on 
September  3. 1993.  Applications  may  be 
hand  delivered  to  the  appropriate  HUD 
Field  Office  no  later  than  4  p.m.  local 
time  on  the  deadline  date.  Applications 
sent  by  facsimile  (FAX)  will  not  be 
accepted.  HUD  will  not  waive  this 
deadline  for  actual  submissicm  for  any 
reason. 


I:  An  original  and  two  amies 
of  the  completed  application  must  be 
submitted  to  the  HUD  Field  Office 
having  Jurisdiction  over  the  locality  or 
area  in  which  the  proposed  program  is 
located.  Applications  should  be 
addressed  to  the  attention  of:  Director. 
Community  Planning  and  Development 
Division.  A  list  of  HUD  Field  Offices 
apfwars  at  the  end  of  this  NOFA. 
Applicants  must  submit  their 
applications  to  the  CPD  Division  in  the 
correct  Field  Office,  including 
applicants  in  States  with  more  than  one 
Field  Office.  For  applications  submitted 
by  Indian  tribes  and  IHAs,  the  correct 
Field  Office  is  the  CPD  Division  in  the 
office  listed  at  the  end  of  the  NOFA 
with  )\irisdiction  over  the  geographic 
area  covered  by  the  application.  Indian 
tribes  and  IHAs  should  not  submit  their 
applications  to  the  Office  of  Indian 
Programs  or  Indian  Programs  Division. 
Applicants  should  contact  their  local 
onloe  to  conSrm  the  appropriate  place 
for  submission.  Failure  to  submit  an 
application  to  the  correct  Field  Office  in 
accordance  with  the  above  procedures 
will  result  in  disqualification  of  the 
application. 

FOR  RMTHER  MFORMATKM  CONTACT:  John 
Garrity,  Office  of  Affordable  Housing 
Programs,  Department  of  Housing  and 
Urban  Development,  room  7158,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410;  telephone  (202)  708-0324:  (TDD 
(202)  708-2565).  (These  are  not  toll-free 
numbers.) 

8Ui>Pt^MENTAIIY  INFORMATION: 
Accordingly,  in  FR  Doc.  93-15493,  a 
Notice  of  Fund  Availability  for  HOPE 
for  Homeownership  of  Single  Family 
Homes  Program  (HOPE  3),  published  in 
the  Federal  Register  on  July  7, 1993  (58 
FR  36546),  the  Field  OfRce  addresses 
beginning  on  page  36551,  in  the  first 
column,  are  corrected  by  republishing 
the  list  in  its  entirety,  to  read  as  follows: 

HUD  Field  Offices 

Alabama:  Jasper  H.  Boatrtght.  Beacon  Ridge 

Tower,  600  Beacon  Pkwy.  West,  suite  300. 

Binnlngham.  AL  35200-3144;  (205)  290- 

7645.  (TDD)  (205)  290-7624. 
AiotJco:  Cbileen  Craig,  949  East  36th  Avenue, 

suite  401,  Anchorage,  AK  99506-4399; 

(907)  271-4664,  (TEH))  (907)  271-4328. 
Arizona:  Diane  DomsalsU,  400  N.  Sth  St.     ^ 

•uita  1600,  2  Aiisona  Gentsr.  Phoaalx.  AZ 


•5004;  (602)  37»-47S4.  (TDC^  (602)  37»- 

4461. 
Aribansos:  Billy  M.  Parsley.  425  West  CapNol 

Avenue,  suite  900,  Little  Rock.  AR  72201- 

3466:  (SOI)  324-6375.  (TDD)  (501)  324- 

540S. 
California 

(Southern)  Hertiert  L.  Roberts,  1615  W. 
Olympic  Blvti,  Lot  Angeles,  CA  90015- 
3601;  (213)  251-7235.  fTDD)  (213)  251- 
7036. 

(Northern)  Gordon  H.  McKay.  450  Goldm 
Gate  Ave..  P.O.  Box  36003.  San 
Pnuicisco,  CA  94102-3448:  (415)  556- 
5576.  (TDD)  (415)  5Sfr-6357. 
Colorado:  Baitiara  Richards,  Exec.  Tower 

Bldg.,  1405  Curtis  Street,  Denver,  CO 

80202-2349:  (303)  844-3811,  (TDD)  (303) 

644-6158. 
Connecticut:  Daniel  Kolesar.  330  Miiin  Street, 

Hartiiord,  CT  06106-1860;  (203)  240-4506. 

(TDD)  (203)  240-4665. 
Delaware:  )ohn  Kane.  Liberty  Sq.  Bldg.,  105 

S.  7th  St..  Philadelphia,  PA  19106-3392: 

(215}  597-2665,  (TDD)  (215)  597-5564. 
District  of  Columbia:  (including  Northern 

Virginia  and  Montgomer>-  and  Prince 

George's  Counties,  Maryland):  James  H. 

McDaniel,  820  First  St.,  NE.,  Washington, 

DC  20002;  (202)  275-0994.  (TDD)  (202) 

275-0772. 
Florida:  James  N.  Nichal.  301  West  Bay 

Street,  suite  2200.  Jacksonville.  FL  32202- 

5121;  (904)  232-3588.  (TDD)  (904)  232- 

1241. 
Georpa:  Charles  N.  Straub,  Russell  Fed. 

Bldg.,  room  270,  75  Spring  St.,  SW.. 

Atlanta,  GA.  30303-3388;  (404)  331-5139. 

(TDD)  (404)  730-2654. 
Hawaii:  Pattl  A.  Nicholas.  7  Waterfront  Plaza. 

suite  500,  500  Ala  Moana  Blvd..  Honolulu, 

HI  96813-4918;  (808)  541-1327.  (TDD) 

(806)  541-1356. 
Idaho:  )ohn  G.  Bonham.  520  SW.  6th  Ave.. 

Portland.  OR  97204-1596:  (503)  326-7018. 

(TDD)  (503)  326-3656. 
Illinois:  Richard  Wilson,  Ralph  Metcalfe 

Federal  Building.  77  West  Jackson  Blvd.. 

Chicago,  IL  60604-3507:  (312)  353-1696, 

(TDD)  (312)  353-7143. 
Indiana:  Robert  F.  PoCFenberger,  151  N. 

Delaware  St..  Indianepolis.  IN  46204-2526: 
.    (31''')  226-5169.  (TDD)  (317)  226-7081. 
lo*m:  Gregory  A.  Bevirt,  Elxecutive  Tower 

Centre.  10909  Mill  Valley  Road.  Omaha. 

NE  66154-3955:  (402)  492-3144.  (TDD) 

(402)  492-3183. 
Kansas:  Miguel  Madrigal,  Gateway  Towers  2, 

400  State  Ave..  Kansas  City.  KS  66101- 

2406:  (913)  236-2184.  (TDD)  (913)  236- 

3972. 
Kentucky:  Ben  Cook.  P.O.  Box  1044. 601  W. 

Broadway,  Louisville,  KY  40201-1044; 

(502)  582-5J94.  (TDD)  (502)  582-5139. 
Louisiana:  Greg  Hamilton.  1661  Canal  St., 

New  Orleans.  LA  70112-2887;  (504)  S;a9- 

7212.  (TDD)  (504)  589-7236. 
h4aine:  David  Lafond.  Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St.,  Manchester,  NH 

03101-2487;  (603)  666-7640,  (TDD)  (603) 

666-7518. 
Maryland  (except  Montgomery  and  Prinoe 

Georges  Counties):  Harold  Young,  5tfa 

Floor,  City  Crescent  Bldg..  10  S.  Howard 

Street.  Baltimore.  MD  21201-2505.  (410) 

962-2520.  (TDD)  (410)  962-1857. 
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AtomcAufsMt:  Frank  Dri  Vaochio,  ThomM 
P.  O'Nem.  Jr..  F«A  Bldg..  10  Cwatway  St, 
Boston.  MA  02222-1092;  (617)  565-5342. 
(TDD)  (617)  565-5453. 
Michigan:  Richard  Piul.  Patrick  McNamara 
Bldg..  477  Michigan  Ava..  Datroit.  MI 
46226-2592:  (313)  226-4343,  (TDD)  (313) 
226-7180. 
Minnesota:  Shawn  Hucklaby.  220  2nd  St 
South.  MinnaapoUa,  MN  55401-2195; 
(612)  370-3019.  (TW))  (612)  370-3166. 
Miititsippi:  Jaania  B.  Smith.  Dr.  A.R  McCoy 
Fad.  Bldg..  100  W.  Capitol  St.  toom  910. 
)ackaon.  MS  39269-1096;  (601)  965-4765, 
fJDD)  (601)  965-4171. 
Mistouri 
(Eartam):  David  H.  Long.  Robart  A.  Young 
Fed.  Bldg..  1222  Spruca  St.  St  Louis, 
MO  63103-2636:  (314)  539-6524.  (TDD) 
(314)  539-«331. 
(Western):  Miguel  Madrigal.  Gateway 
Towers  2, 400  State  Ave.,  Kansas  Qty. 
KS  66101-2406;  (913)  236-2184,  (TDD) 
(913)  236-3972. 
Montana:  Barbara  Richards.  Exec  Tower 
Bldg.,  1405  Curtis  St,  Denver,  00  80202- 
2349;  (303)  844-3811.  (TDD)  (303)  644- 
6158. 
Nelaaska:  Gregory  A.  Bevirt,  Executive 
Tower  Centre,  10909  Mill  Valley  Road. 
Omaha.  NE  68154-3955;  (402)  492-3144. 
(TDD)  (402)  492-3183. 
Nevada 
(Las  Vegas,  Qark  Cnty):  Diana  Domzalski. 
400  N.  5th  St,  suite  1600,  2  Arizona 
Center.  Phoenix,  AZ  85004;  (602)  379- 
4754,  (TDD)  (602)  379-4461. 
(Remainder  of  state):  Gordon  H.  McKay, 
450  Golden  Gate  Ave.,  P.O.  Box  36003. 
San  Francisco,  CA  94102-3448;  (415) 
556-5576.  (TDD)  (415)  556-6357. 
New  Hampshire:  David  Lafbnd.  Norris  Cotton 
Fed.  Bldg.,  275  Chestnut  St.  Manchester, 
NH  03101-2487;  (603)  666-7640.  (TDD) 
(603)  666-7518. 
New  Jersey:  Frank  Sagarese,  Military  Park 
Bldg..  60  Park  PI.,  Newark.  NJ  07102-5504; 
(201)  877-1776.  (TDD)  (201)  877-6649. 
New  Mexi'co.R-D.  Smith.  1600  Throckmorton, 
P.O.  Box  2905,  Fort  Wwth,  TX  76113- 
2905:  (817)  885-5483.  (TDD)  (817)  728- 
5447. 
New  York 
(Upstate):  Michael  F.  Merrill,  Labyette  Q., 
465  Main  St.  Buffalo,  NY  14203-1780; 
(716)  846-5766.  (TDD)  (716)  846-5787. 
(Dcmnstats):  Joan  Dabelko.  26  Federal 
Plaza.  New  York.  NY  10276-0068;  (212) 
264-2885,  (TDD)  (212)  264-0927. 
North  Carolina.  Charles  T.  Ferebee,  2306 
West  Meadowview  Road,  Greensboro,  NC 
27407,  (919)  547-4005,  (TDD)  (919)  547- 
4055. 
North  Dakota-.  Barbara  Richards.  Exec  Tower 
Bldg.,  1405  Curtis  St,  Denver.  00  60202- 
2349;  (303)  844-3811.  (TDD)  (303)  844- 
6156. 
Ohio:  Jack  E.  Riordan.  200  N.  High  St.. 
Columbus,  cm  43215-2499;  (614)  469- 
6743.  (TDD)  (614)  469-6694. 
Oklahoma.  Katie  Wonham.  Muirah  Fed. 
Bldg..  200  NW.  5th  St,  Oklahoma  Qty.  OK 
73102-3202;  (405)  231-4973,  tTK>)  (405) 
231-4691. 


Oiegorr.  John  G.  Booham.  520  SW  6th  Ave.. 
Portland.  OR  97204-1596;  (503)  326-7018. 
(TDD)  (503)  328-3656. 
Penrtgyhmnia 
(Western):  Bruoa  Qrawfiord.  Old  Post  Office 
and  Courthouse  Bldg..  700  Grant  St, 
Pittsburgh.  PA  15219-1906;  (412)  644- 
5493.  (TDD)  (412)  644-5747. 
(Eastern):  John  Kane.  Uberty  Sq.  Bldg.,  105 
S.  7th  St,  Philadelphia.  PA  19106-3392; 
(215)  597-2605.  (TDD)  (215)  597-5564. 
Puerto  Rtcor.  Caiman  R.  Cabrai*.  159  Carlos 
Chardon  Ava.,  San  Juan.  PR  00916-1804: 
(809)  766-5576. 
Bhode  Island.  Frank  Del  Vecdtio.  Thomas  P. 
O'NeUl.  Jr..  Fed.  Bldg.,  10  Causeway  St. 
Boston.  MA  02222-1092;  (617)  565-5342, 
(TDD)  (617)  565-5453. 
South  Carolina-.  Louis  B.  Bradley,  Strom 
Thurmond  Fed.  Bldg..  1835  Assembly  St. 
Columbia.  SC  29201-2480;  (803)  765-5564, 
(TDD)  (803)  253-3071. 
South  Dakota:  Barbara  Richards,  Exec  Tower 
Bldg..  1405  Curtis  St.  Denver.  00  60202- 
2349:  (303)  844-3611.  (TDD)  (303)  844- 
6158. 
Tennesser  Virginia  Peck.  John  J.  Duncan 
Fed.  Bldg.,  Room  312,  710  Locust  St. 
Knoxville.  TN  37902-2526;  (615)  545- 
4396.  (TDD)  (615)  545-4379. 
Texas 
(Northern):  R.  D.  Smith.  1600 
Throckmorton.  P.O.  Box  2905.  Fort 
Worth  TX;  76113-2905;  (817)  885-5483. 
(TDD)  (817)  728-5447. 
(Southern):  John  T.  Maldonado. 
Washington  Sq..  800  Dolorosa.  San 
Antonio.  TX  78207-4563;  (210)  229- 
6820.  (TDD)  (210)  229-6885. 
Utah:  Barbara  Richards.  Exec.  Tower  Bldg.. 
1405  Curtis  St,  Denver,  00  80202-2349; 
(303)  844-3811,  (TDD)  (303)  844-6158. 
Vermont.  David  Lafbnd,  Norris  Cotton  Fed. 
Bldg.,  275  Chestnut  St.,  Manchester.  NH 
03101-2487;  (603)  666-7640.  (TDD)  (603) 
666-7518. 
Virginia  (except  Northern  Virginia):  Joseph 
Aversano.  The  3600  Centre.  3600  Wert 
Broad  St.,  P.O.  Box  90331.  Richmond.  VA 
23230-0331;  (804)  771-2721.  (TDD)  (804) 
771-2820. 
Washington:  John  Peters.  Fed'l  Office  Bldg.. 
909  Firrt  Ave.,  suite  200.  Seattle,  WA 
98104-1000:  (206)  220-5150.  (TDD)  (206) 
553-4405. 
West  Virginia.  Bruce  Orawfiord.  Old  Port 
Office  and  Courthouse  Bldg..  700  Grant  St.. 
PitUbuigh.  PA  15219-1906;  (412)  644- 
5493.  (TDD)  (412)  644-5747. 
Wisconsin:  Lena  J.  Vacha.  Henry  Reuss  Fed. 
Plaza.  310  W.  Wisconsin  Ave.,  suite  1380. 
MUwaukee.  WI  53203-2289;  (414)  297- 
3113. 
Wyoming:  Barbara  Richards.  Exec.  Tower 
Bldg..  1405  Curtis  St.  Denver.  CO  80202- 
2349;  (303)  644-3811,  (TDD)  (303)  644- 
6158. 

Dated:  Augurt  4, 1993. 
Myra  L.  Raaaick. 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc  93-19103  Filed  8-9-93;  8:45  am) 


OfflM  ofth*  AmMmH  SMmlary  for 
Publle  and  Indian  Housing 

(Doetat  No.  N-M-aMO;  FR-4S63-N-«1] 
Announcamant  of  Award  (NOAOA) 

AOiNCY:  Office  of  the  Assistant 

Secrataiy  for  Public  and  Indian 

Housing. 

action:  Notice  of  announcement  of 

wnid. 

summary:  The  United  Sutes  Department 
of  Housing  and  Uiban  Development 
(HUD)  and  Carroll  Buracker  ft 
Associates,  Inc  (grantee)  have  entered 
into  a  grant  agreement  for  $782,751.00 
of  Pubuc  and  Indian  Housing  Drug 
Elimination  Program  Technical 
Assistance  funds  to  assess  the  delivery 
of  police  services  within  pubUc  housing 
police  departments  and  in  cities  without 
public  housing  poUce  departments  and 
to  develop  standard  measurements  of 
crime  elimination  for  housing 
authorities. 

TOR  FURTHER  MFORMATKM  CONTACT: 
Malcolm  E.  Main.  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  room  4116,  451 
Seventh  Street.  SW..  Washington,  DC 
20410,  telephone  (202)  708-1197.  A 
telecommimications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0650.  (These  are 
not  toll-free  telephone  numbers.) 

8UPPLUIENTARY  INFORMATION: 

I.  Authority 

The  Public  and  Indian  Housing  Drug 
Elimination  Program  is  authorized 
under  Chapter  2,  Subtitle  C,  Title  V  of 
the  Anti-Drug  Abuse  Act  of  1988  (42 
U.S.C.  11901  et.  seq.),  and  regulations  at 
24  CFR  part  961). 

n.  Federal  Fiscal  Year  1993  Funding 

The  Departments  of  Veterans  Affoirs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1993,  (approved 
October  6. 1992.  Public  Uw  102-389) 
(93  App.  Act)  appropriated 
$175,000,000,  to  remain  available  until 
expended,  for  the  Drug  Elimination 
Program  and  for  drug  information 
clearinghouse  services  (42  U.S.C. 
11921-11925)  for  FY  1993.  Of  this 
amount,  $5,225,000  is  to  be  used  for 
grants,  contracts,  or  other  technical 
assistance  and  training  for  or  on  behalf 
of  public  housing  agencies,  Indian 
housing  authorities  and  resident 
organizations  (including  the  costs  of 
necessary  travel  for  participants  in  such 
training). 
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In  aocordanoB  with  MGtion 

102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Refonn  Act  of  1989  (Puh.  L.  101-235. 
approved  December  15. 1969),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

Grant  Radpiant 

Recipient  Contact  Person:  CairoU 

Buracker 
Telephone  Number  (703)  564-1500 
Address:  1881  College  Avenue,  Suite 

100,  Hairisonbuig,  Virginia  22801 
Amount  Ayrarded:  $782,751.00 

(In  general,  purpose  of  grant)  General 
Objectives: 

Conduct  an  assessment  of  crime 
indicators/measurements  that  can  be 
used  in  public  housing  authorities. 

Conduct  an  analvsis  of  service 
delivery  in  public  housing 
developments;  comparing  those  with 
PHA  police  and  those  %vithout  PHA 
police. 

Develop  a  document  that  can  be 
utilized  as  the  basis  for  s  model  contract 
to  be  used  by  housing  authorities  in 
cities  to  assure  coordinated  law 
enforcement  and  security  services. 

Provide  technical  assistance  to  assist 
in  implementing  recommendations  and 
mediating  relationships. 

Dated:  June  28. 1M3. 

loaaph  Shnldiaar, 

AMBittant  Secretary  for  Public  and  Indkm 
Housing. 

(FR  Doa  03-19009  Filed  »-e-e3;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
BuKMii  of  Land  HanaaMiiMil 
(CA-060-6440-10  ZBAF] 

PropoMd  Plan  AiMndinwit,  Land 
Exehanga  and  RigM-of-Way  for  Bolo 
Station  LandfUI.  San  Bamardino 
County,  CA 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare 
Supplemental  Draft  Environmental 
Impact  Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  and  the 
County  of  San  Bernardino  will  prepare 
a  joint  Federal-Coimty  Supplemental 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  a  proposed  land*6xchBnga.  right-of- 
way  and  plan  amendment  to  ihe 
CaUfbmia  Desert  Conservation  Area 
Plan  for  the  Rail-Cycle  proposed  Class 


ni  Bolo  Station  landfill  disposal  site, 
near  Amboy,  CaUfomia.  Additional 
information  on  Air  Quahty,  Geology  and 
Groundwater  has  been  developed  which 
was  not  available  in  the  draft  EIS/EIR, 
distributed  for  public  review  in 
December.  1992.  For  this  reason,  a 
supplement  to  the  draft  EIS/EIR  is  being 
prepared  for  public  review. 
DATES:  Written  comments  will  be 
accepted,  if  received  on  or  before 
September  7, 1993.  The  address  for 
%mtten  comments  is  given  before. 
AOORESSES:  For  further  information, 
contact  Douglas  Romoli,  Bureau  of  Land 
Management,  Califoroia  Desert  District 
Office,  6221  Box  brings  Blvd.. 
Riverside.  CA  92507. 

Dated:  August  3, 1003. 
iMm  RhwvCowKU, 
AdingDiMtrictMaiK^fir. 
(FR  Doc  03-19085  Filed  8-0-03: 8:45  am) 


[AK-SS7-4230-06;  AA-M47-A21 

Alaska  Nativa  Ctalma  Salaction 
Cancallati9n 

On  August  2  ,  1993,  in  accordance 
with  the  provisions  of  title  43  Code  of 
Federal  Regulations  subpart  A.  S  4.5,  the 
Secretary  of  the  Interior,  assumed 
jurisdiction  over  the  decision  of  July  28, 
1993,  issued  by  the  Bureau  of  Land 
Management,  Alaska  State  Office, 
approving  conveyance  of  lands  to  The 
Eyak  Corporation  under  village 
selection  application  AA-6447-A2  filed 
pursuant  to  sec  12(b)  of  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C 
1601.  etseq.  The  Secretary  has  affirmed 
the  Bureau  of  Land  Management's 
decision  in  this  matter  as  final  for  the 
Department  of  the  Interior  efbctive 
Augiist  2, 1993. 

Notice  of  the  decision  published 
August  2, 1993,  is  hereby  cancelled.  No 
further  publications  will  occur. 
Teny  R.  Haasett. 

Chief,  Branch  ofKCS  Adjudication. 
(FR  Doc.  03-10040  Filed  S-O-OS;  8:45  am] 


nsh  and  WiMlifa  Sarvioa 

Wild  Bird  Consarvation  Act  (Act)  of 
1902;  Prohibition  on  tha  knpoil  of 
Cartaln  Spaclas  of  Exotic  Birds  to  tha 
Unltad  Statas,  Basad  on  Quotaa 

AGENCY:  Fish  and  Wildlits  Service. 

Interior. 

action:  Notice. 


n  Prohibition  besed  on 
Importation  Quotas:  The  U.S.  Fish  and 


Wildlife  Service  (Service)  is  notifying 
the  public  that,  fbr  certain  species  of 
exotic  birds  listed  in  the  Appendices  to 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES),  the  importation 
quota  punuant  to  the  Wild  Bird 
Conservation  Act  of  1992  has  been  met. 
and  no  more  birds  of  that  species  can  be 
imported  into  the  United  States  in  the 
absence  of  further  administrative  actioo 
by  the  Service. 

DATES:  This  notice  is  effective  August 
10, 1993. 

AD0RE88CS:  Requests  for  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  c/o  Mr.  Marshall 
P.  Jones,  Chief,  Office  of  Management 
Authority,  4401  N.  Fairfax  Dr..  room 
432,  Arlii^on,  VA  22203. 
FOR  FURTHER  aTDnMATION  CONTACT: 
Dr.  Susan  S.  Ueberman,  Office  of 
Management  Authority,  at  the  above 
address,  telephone  (703)  358-2093. 
SUPPIEMENTARY  iTOnMATION:  On 
October  23. 1992,  the  Wild  Bird 
Conservation  Act  (Act)  of  1992  (16 
U.S.C  4901-4916)  was  signed  into  law. 
the  purposea  of  which  include 

eromoting  the  conservation  of  exotic 
irds  by:  Ensuring  that  all  imports  into 
the  United  States  of  species  of  exotic 
birds  are  biologically  sustainable  and 
not  detrimental  to  the  species;  ensuring 
that  imported  birds  are  not  subject  to 
inhimiane  treatment;  and  assisting  wild 
bird  conservation  and  management 
programs  in  countries  of  origin.  On 
December  4. 1992,  the  Service 
published  a  Notice  in  the  Federal 
Register  announcing  the  effects  of  the 
^ct,  including  the  implementation  of  an 
importation  quota  for  all  species  of 
exotic  birds  (as  defined  by  the  Act) 
listed  in  any  Appendices  to  CITES.  The 
Federal  Register  notice  of  December  4. 
1992,  listed  the  importation  quotas  for 
eech  species  covered  by  the  Act.  On 
April  16, 1993,  the  Service  published  a 
Notice  in  the  Fedo-al  Register  (58  FR 
19840)  listing  species  for  which  the 
quota  had  been  met. 

Pursuant  to  section  105(d)  (16  U.S.C 
4904),  "Limitation  on  Number  Imported 
During  First  Year,"  the  Act  directs  the 
Secretary  to  prohibit  the  importation 
into  the  United  States  of  the  following 
species  of  exotic  birds  listed  in  the 
Appendices  to  CITES,  for  which  the 
statutorilv-defined  quota  has  been  met 
or  exceeded: 
Agapomis  nigrigfinit^ 
Agapomispullaria 
Amadina  fasciatef 
Amazona  finschi* 
Aramacao 
Aratinga  canicularis 
Balaeniceps  nx 
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Bamardius  bamardi 
Cacatua  leadbeateri 
Cacatua  tenuirostris 
Channosyna  josefinaei' 
Columba  livia 
Corythaeola  aistata 
Estrilada  melpoda  * 
Estrilada  troglodytes 
Faico  biamucus 
Forpus  coelestis 
Forpus  passerinus 
Lonchura  cuaillatal'     >; 
Neophema  pulchellal'  *" 
Neopsittacus  musschenbmekii 
Otus  leucotis 
PoicephaJus  senegalus 
Psephotus  hoematogastt^ 
Psittacula  longicauda 
Purpureicephalus  spuiius 
Pyrrhum  picta 
Uraeginthus  bengalus 

The  bird  species  enumerated  above 
include  those  listed  in  the  Federal 
Register  notice  of  AplfflS.  1993;  those 
identified  with  "*"  are  additions  to  the 
list  since  April  16, 1993.  The  Service 
hereby  prohibits  the  importation  of  the 
exotic  birds  enumerated  above,  subject 
to  future  administrative  action  under 
sections  106. 107.  or  112  of  the  Act. 

Pursuant  to  section  106  of  the  Act  (16 
U.S.C  4905),  "List  of  Approved 
Species",  the  aforementioned  spedes 
and  those  prohibited  as  per  the  Federal 
Register  notice  of  December  4, 1992, 
cannot  be  imported  into  the  United 
States  unless  they  are  placed  on  a  list 
of  approved  species  or  approved 
breeding  fodlities,  or  unless  a  permit  is 
issued  under  section  112  of  the  Act.  The 
Service  published  a  Notice  of  Intent  to 
promulgate  regulations  in  the  Federal 
Register  of  December  4, 1992,  which 
includes  regulations  to  promulgate  the 
aforementioned  list  of  approved  species. 
No  species  can  be  placed  on  an 
approved  list,  nor  can  permits  be  issued 
for  exemptions  authorized  under  the 
Act.  until  those  regulations  are 
promulgated. 

AUTHOR:  The  primary  author  of  this 
notice  is  Dr.  Susan  S.  Liebennan.  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority. 

Dated:  July  14. 1993. 
Richard  N.  Soyth. 
Acting  Dinctor. 

(FR  Doc  93-19042  Filed  8-9-9%  8:45  am] 
•ujHaoooiai4 


ACnON:  Notice  of  meeting. 


National  Park  SmvIos         < 
Msaouri  National  RacTMliofMi  Rivar 

AfllNCY,  National  Park  Service. 
Department  of  the  Interim. 


SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  unaer  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
MCETtiO  DATE  AND  TMC:  September  15. 
1993: 1:30  p.m.  until  4:30  p.m. 

A00RC88ES:  Springfield  Golf  Course. 
Sprin^eld  Marina  (east  of  Highway  37). 
Springfield,  South  Dakota. 

Agenda  topics  include:  an  update  and 
discussion  on  the  status  of  the  Missouri 
Recreational  River  General  Management 
Plan  presented  by  the  National  Park 
Service:  the  opportunity  for  piiblic 
comment,  and  a  proposed  agenda,  date, 
time,  and  location  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting. 

The  meeting  will  be  recorded  for 
documentation  and  a  simimary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  Nebraska. 
*  FOR  FURTHER  MFORMATKM  CONTACT: 
Warren  Hill,  Superintendent.  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  (402)  336-3970. 
SUPftXMENTARY  W4F0RMAT10N:  The 

advisory  Commission  was  established 
by  the  law  that  established  the  Missouri 
National  Recreational  River,  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  recreational  river.  The 
Missouri  National  Recreational  River  is 
the  39-mile,  free-flowing  segment  of  the 
Missouri  River  from  Fort  Randall  Dam 
to  the  vicinity  of  Springfield  in  South 
Dakota. 

Dated:  July  27, 1993. 
Doa  H.  Casllaberry. 
Regional  Dinctm.  kUdw9$t  Region. 
[FR  Doc  93-19109  Filed  S-9-93;  8:45  am] 
\  coca  we  n  p 


National  Raglatar  of  Hiatoric  Placaa; 
NoUfleation  of  Pending  Nominationa 


Nominations  for  the  following 
properties  being  considered  for  listing 
in  tne  National  Register  were  received 
by  the  National  Park  Service  before  July 
31, 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  siffdficance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park  Service. 
P.O.  Box  37127.  Washington.  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  August  25. 1993. 
BethMBolaad. 

Acting  Chief  of  Regittratiott,  National 
Regi$t». 

ARIZONA 

Yavapai  Caonljr 

Dunning.  Qtaiiet  H.,  Log  Cabin.  811  Boulder 
Dr..  Prescott,  93000870 

FLORIDA 

Polk  CooBty 

Mountain  Lola  Estates  Historic  District,  US 
27A  N  of  Lake  Wales,  Lake  Wales  vicinity. 
93000871 

KOCSflGAN 

Eaton  County 

Pint  Congregational  Church,  106  S.  Bostwick 
St.,  Charlotte.  93000872 

MISSOURI 
Taney  County 

Branson  City  Park  Historic  District 
(Taneycomo  lakefront  Tourism  Resourcea 
of  Branson  MPS),  Jet.  of  St.  Limas  and 
Oklahoma  Sts.,  Branson,  93000874 

Sammy  Lane  Resort  Historic  District 
(Taneycomo  Lakefront  Tourism  Resources 
of  Branson  MPS).  320  E.  Main  St..  Branson. 
93000875 

NEW  JERSEY 
Burlington  County 

Evans-Cooper  House  (Evesham  Township 
MPS).  N.  Elmwood  Rd.  between  NJ  70  and 
Marlton  Pike,  Evesham  Township.  Pine 
Grove,  93000868 

Evens,  Thomas  and  Mary,  House  (Evesham 
Township  MPS).  S.  Elmwood  Rd..  Evesham 
Township,  Pine  Grove,  93000867 

Inskeep,  John,  Homestead  (Evesham 
Township  MPS),  70  N.  Locust  Rd., 
Evesham  Township.  Marlton.  93000866 

NEWYORK 

dintoa  Conaty 

Valcour  Island  Lighthouse,  Valcour  Island. 
Lake  Champlain.  Peru.  93000873 

cmio 


Hamilton  Cc 

Twentieth  C 
Madison  I 


UMI 
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South  Lincoln  Avenue  Historic  District,  S. 
Lincoln  Ava.,  roughly  between  Penhing 
and  Summit  Stt.,  Salem.  93000876 

Hamilton  Conaty 

Twentieth  Century  Theatre.  3023-3025 
Madison  Rd.,  Cincinnati,  93000879 

Seneca  Cotmty 

Pleasant  Ridge  United  Methodist  Church  and 
Cemetery.  ]ct.  of  OH  101  and  Co.  Rd.  38, 
Tiffin  vicinity,  93000880 

Springdale.  318  Sycamofw  St.  Tiffin. 
93000878 

Tnimbull  Coonty 

Well-aaHcStrouss  House.  50  Wamer  Rd.  at 
Logan  Rd.,  Youngstown  vicinity,  93000877 

SOUTH  DAKOTA 

Brooldagi  CooBty 

Experimental  Rammed  Earth  Machine  Shed. 
South  Dakota  State  University  campus,  NW 
corner,  Brookings,  93000869 

[FR  Doc.  93-19110  Filed  8-9-93;  8:45  am) 
■LUNQ  COM  431»-7»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Doctot  No.  AB-ie7  (Subtle.  1124X)] 

Exemption;  Coneolidated  Rail 
Corporation— Abandonment 
Exemption    Between  Cedar  Holiow 
and  Devault,  In  Cheater  County,  PA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F— Exempt  Abandonments  to 
abandon  approximately  2.5  miles  of  rail 
line  (Cedar  Hollow  Branch),  in  Qiester 
County,  PA.  The  track  in  question 
extends  from  Cedar  Hollow  at 
approximately  milepost  0.0±  to  Devault 
at  approximately  milepost  2.5±. 

Aoplicant  has  certified  that:  (1)  No 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
Government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  fevor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (historic  reports,  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiiscted  by  the 
abandonment  shall  be  protected  ujider 
Oregon  Short  Line  R.  Co. — 
Abuidonment— Goshen.  360  LC.C.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
emplo)rees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  9, 1993  (unless  stayed). 
Petitions  to  stay  that  do  not  involve 
environmental  issues,*  formal 
expressions  of  intent  to  file  offers  of 
financial  assistance  under  49  CFR 
1152.27(c)(2),>  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  August  20, 1993.>  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  August  30, 1993,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  August  13, 1993. 
Interested  parties  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6246.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  29, 1993. 


<  A  «Uy  will  be  ittued  routinely  by  the 
Commission  in  thoee  procaedingi  wliere  en 
informed  decision  on  envinHunental  iuues 
(whether  raised  by  a  party  or  by  the  Commisslon't 
Section  of  Eoaigy  and  Environment  in  its 
Independent  investigation}  cannot  be  made  prior  to 
the  cifecUve  data  of  the  notice  of  •xemption.  See 
Exemption  of  Out-of-S«rvlce  Rail  Line*.  S  I.CCJd 
377  (IMS).  Any  entity  seridng  •  sUy  of  the 
abandooment  •xemption  on  enTiitnmeotal 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Coounission  to 
review  and  at  oo  the  request  before  the  effective 
date  of  this  exempdoa. 

*  See  ExempL  of  Rail  Abandonment— Oflers  of 
Finan.  Assist..  4  I.C.C2d  164  (1967). 

s  The  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
SidMy  L  Strickland.  )r.. 
SecTvtaiy. 
(FR  Doc  93-19082  Filed  S-9-43: 8:45  am) 


[DocM  No.  AB-1f7  (8«ib4ia  max)] 

Exemption;  Coneolidated  Rail 
Corporation— Abandonment 
Exemption— Between  Cheetert>rool( 
end  Cedar  Hollow,  in  Cheeter  Cotmty. 
PA 

Consolidated  Rail  Corporation  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  subpart  F— Exempt 
Abandonments  to  abandon 
approximately  a  0.85-mile  line  of 
railroad  between  Chesterbrook  (milepost 
9.8±)  and  Cedar  Hollow  milepost 
10.651).  in  (3iester  County,  PA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  Une;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  that  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  pubUcation)  and  49 
CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  uinder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
September  9, 1993,  tuless  stayed  or  a 
formal  expression  of  intent  to  file  an 
offer  of  financial  assistance  (OFA)  is 
filed.  Petitions  to  stay  that  do  not 
involve  environmental  issues,*  formal 


I A  stay  «vill  be  issued  routinely  by  the 
Commission  in  those  proceedings  «*faare  an 
informed  decision  on  environmental  iuues, 
whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  t>e  made  before 
the  aOisctive  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Servioe  Rail  Lines.  S  I.CC2d 
377  (1960).  Any  entity  seeking  a  sUy  on 
environmental  coocems  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
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axprassion*  of  intmt  to  fik  an  OFA 
under  49  CFR  1152.27(cX2).>  and  traU 
use/nil  banking  laauasU  undar  49  CFR 
1152.29  *  muatba  filad  by  Auguat  20. 
1993.  Petitiona  to  reopen  or  raquaaU  for 
public  iiaa  conditiona  under  49  CFR 
1152.28  muat  be  filed  by  Auguat  30. 
1993.  %vith:  Office  of  the  Seoetary.  Caae 
Control  Branch.  Interatate  Commerce 
Commission.  Waahinston.  DC  20423. 

A  copy  of  any  pleaoung  filed  with  the 
Commiasion  ahould  be  aent  to 
applicant's  repreaentative:  Robert  S. 
Natalini.  Conaolidated  Rail  Corporation. 
Two  Commerce  Square.  2001  Market 
Street.  P.O.  Box  41416.  Philadelphia.  PA 
19101-1416. 

If  the  notice  of  exemption  containa 
blse  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  haa  filed  an  environmental 
report  which  addreaaea  the 
abandonment'a  effecta.  if  any.  on  the 
environmental  and  hiatoric  reaources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  isaue  an  environmental 
aaaeasment  (EA)  by  Auguat  13. 1993. 
Interested  persona  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interatate  Commerce  Commiaaion. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiaer.  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  mattera  muat 
be  filed  within  15  daya  after  the  EA  ia 
available  to  the  public. 

Environmental,  hiatoric  praaarvation. 
public  uae.  or  trail  uae/rail  banking 
conditicma  will  be  impoaed.  where 
appropriate,  in  a  aubaequent  dedaion. 

Decided:  July  29. 1993. 

By  the  Conunission.  Devid  M.  Konschnlk. 
Diiectcv,  Office  of  Proceedings. 
SidMyL.S(rkklaad.Ir.. 
Secntary. 
FFR  Doc  93-19084  Filed  8-«-«3;  8:45  ami 
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Extmpllon;  FM  mv«r  Vall«y  MNt 
WMlam  fWlroad  Company— 
AbandeniMnl  Emmptton— In  Cam 
and  BamM  CountlM,  NO 

Red  River  Valley  k  Weatem  Railroad 
Company  (RRVW)  haa  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
aubpart  F-^xempt  Abanaonmenta  to 
abandon  ita  8.7-inile  line  of  railroad 
between  milepoat  18.7.  near  Alice,  in 


Caaa  County.  NO,  and  milepoat  27.4. 
neer  Lucca,  in  Bamea  County,  NO. 

RRVW  haa  certified  that:  (1)  No  local 
tr^c  haa  moved  over  the  line  far  at 
leaat  2  yeara:  (2)  any  overtieed  traffic  on 
the  line  can  be  rerouted  over  other  linea; 
(3)  no  formal  complaint  filed  by  a  uaar 
of  rail  aervioe  on  tne  line  (or  by  a  SUte 
or  local  government  entity  acthog  on 
behalf  of  auch  uaer)  regarding  oeaaation 
of  aervice  over  the  line  either  ia  pending 
with  the  Commissioner  or  writh  any  U.S. 
Diatrict  Court  or  haa  been  dedded  in 
favor  of  the  complainant  within  the  2* 
year  period:  and  (4)  the  requirementa  at 
49  CFR  1105.7  (aervioe  of  environmental 
report  on  a&endea).  49  CFR  1105.8 
(aervice  of  hiatoric  report  on  State 
Hiatoric  Preeervation  Officer).  49  CFR 
1105.11, 49  CFR  1105.12  (newapaper 
publication)  and  49  CFR  1152.50(d)(1) 
(notice  to  government  agendes)  have 
been  met. 

Aa  a  condition  to  uae  of  thia 
exemption,  any  emplovee  afiiaded  by 
the  abandonment  shall  be  proteded 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360 1.CC  91 
(1979).  To  addreaa  whether  thia 
condition  adequately  proteda  afiiaded 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  1050(d) 
muat  be  filed. 

Provided  no  formal  expreaaion  of 
intent  to  file  an  offer  of  finandal 
aaaiatanoe  (OFA)  has  been  received,  thia 
exemption  will  be  efiiadive  on 
September  9. 1993,  unleaa  atayed 
pending  reconaideration.  Petitiona  to 
atay  that  do  not  involve  environmental 
issues,!  formal  expreaaiona  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(cM2),*  and  trail  uae/rail  banking 
requeaU  under  49  CFR  1152.293  muat 
be  filed  by  Auguat  20. 1993.  Petitiona  to 
reopen  or  requeata  for  public  uae 
conditiona  under  49  CFR  1152.28  must 
be  filed  by  Auguat  30. 1993.  with:  Office 
of  the  Searetary,  Caae  Control  Branch. 
Interstate  Commerce  Commiaaion. 
Waahington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
appUcant's  repreaentative:  Charlea  R 
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Clay.  One  Finandal  Plaaa,  auite  2110. 
120  South  Sixth  Street.  Minneapolia. 
MN  55402. 

If  the  notice  of  exemption  containa 
falae  or  mialeading  information,  the  uae 
of  the  exemption  ia  void  ab  initio. 

Applicant  haa  filed  an  environmental 
report  which  addreaaea  the 
abandonment'a  eCfada.  if  any.  on  the 
environmental  and  hiatoric  reaourcea. 
The  Section  of  Energy  and  Environment 
(SEE)  will  iaaue  an  environmental 
aaaeaament  (EA)  by  August  13, 1993. 
Interested  peraona  may  obtain  a  copy  of 
the  EA  by  %vriting  to  SEE  (room  3219. 
Interatate  Commerce  Commiaaion. 
Waahington.  DC  20423)  or  by  calling 
Elaine  Kaiaer.  Chief  of  SEE.  at  (202) 
927-6248.  Commenta  on  environmental 
and  historic  preeervation  matters  must 
be  filed  within  15  daya  after  the  EA  ia 
available  to  the  public. 

Environmental,  hiatoric  preservation, 
pubUc  uae.  or  trail  uae/rail  banking 
conditiona  will  be  impoaed.  where 
appropriate,  in  a  aubaequent  dedsion. 

Dedded:  August  2. 1993. 

By  the  Conmiissiaii,  David  M.  Konachnik, 
Director,  Office  of  Proceedings. 
SidaqrL.SliicklaiBd.lr.. 
Secratoiy. 
(FR  Do&  93-19063  nied  8-9-93;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Information  CollacUona  Undar  Ravlaw 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  prop<Mala 
for  review  under  the  proviaiona  of  the 
Paperwork  Reduction  Ad  (44  U.S.C 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Ad  ainoe  the 
laat  liat  waa  publiahed.  Entriea  are 
grouped  into  aubmiaaion  categoriea. 
%vith  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/coUedian; 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  aponaoiing  the  collection: 

(3)  How  often  the  form  muat  be  filled 
out  or  the  information  ia  collected; 

(4)  Who  will  be  aaked  or  required  to 
reapond.  aa  well  aa  a  brief  abatrad; 

(5)  An  eatinute  of  the  total  number  of 
reapondenta  and  the  amount  of  time 
estimated  for  an  average  reapondent  to 
reapond; 

(6)  An  eatimate  of  the  total  public 
burden  (in  houra)  aaaodated  with  the 
collection;  and. 

(7)  An  indication  aa  to  whethw 
aedion  3504(h)  of  Public  Uw  96-511 
appliea. 
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Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clecu'ance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Executive  Training  for  Women  in 
Corrections. 

(2)  No  form  number.  National 
Institute  of  corrections. 

(3)  One-time  response. 

(4)  State  or  Local  Governments, 
Federal  agencies  or  employees.  Tliis 
project  will  examine  correctional 
organizational  environments,  barriers  to 
the  promotion  of  women,  expectations 
of  leaders  regarding  future  direction  and 
executive  skills,  and  current  executive 
and  leadership  skills,  to  determine  needs 
and  gaps  in  skills  as  key  inputs  in  the 
design  of  a  training  program  for  women 
currently  in  management  positions  in 
corrections. 

(5)  180  annual  responses  at  .75  hours 
per  response. 

(6)  135  annual  burden  hours. 

(7)  Not  applicable  imder  3504(h). 

(1)  Reporting  on  Psychotropic 
Substances. 

(2)  No  form  number.  Drug 
Enforcement  Administration. 

(3)  Annually. 

(4)  Businesses  or  other  for-profit. 
Pursuant  to  the  Economic  and  Social 
Council  of  the  United  Nations 
Resolution  (1991/44)  under  the  UN 
Convention  on  Psychotropic 
Substances,  the  United  States  must 
provide  to  the  International  Narcotics 
Control  Board  of  the  UN  certain 
information  concerning  psychotropic 
substances.  This  information  collection 
will  provide  the  necessary  data  to  be 
reported  to  the  UN. 

(5)  750  annual  responses  at  1  hour  per 
response. 

(6)  750  annual  burden  hours. 

(7)  Not  applicable  \inder  3504(h). 


Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Employment 
Authorization. 

(2)  Form  1-765.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  obtained  through  this 
collection  will  be  used  to  determine  the 
eligibility  for  employment  authorization 
under  8  CFR  274a.  12  (a)  or  (c).  The 
issuance  of  employment  documentation 
will  also  be  based  upon  information    ^ 
provided  in  this  collection. 

(5)  1,000,000  annual  responses  at  1 
hour  per  response. 

(6)  1,000.000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  August  4, 1993. 

Lvwia  Anold, 

Department  aearance  Officer,  Department  of 
Justice. 

[FR  Doc.  93-19107  Filed  B-»-93: 8:45  am] 
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DEPARTMENT  OF  LABOR 

EmploymMit  and  Training 
Adminlatration 

Daterminationa  Ragarding  Eligibility  to 
Apply  for  Worfcar  Adjuatmant 
Aaaiatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  thread  thereof,  and  to  the 
absolute  decline  in  sales  or  production 


Negatira  Determiiiatioiia 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28.613:  American  International 

Manufacturing  Co.,  Fort  Worth,  TX 
TA-W-28,816;  Quality  Assurance 

Systems,  Inc. 
TA-W-28,697;  Agrico  Chemical  Co., 

Mulberry,  FL 
TA-W-28,564;  Kobelco  Stewart  Boiling, 

Hudson,  OH 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28,729;  Mountain  Fir  Chips  Co.. 

The  Dalles.  OR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA--W-28.684:  Silgan  Plastics  Corp.. 
Technology  Div..  Stonington/Deep 
River.  CT 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.529;  Neenah  Foundry  Co.. 
P/onf  #l.Neenah.WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.801;  Gage  MarkeUng  Group, 
El  Paso.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.691;  Exxon  Co..  USA  Bayway 
Refinery.  Linden.  NJ 

U.S.  imports  of  refined  petroleum 
products  declined  absolutely  and 
relative  to  domestic  shipments  in  the 
period  April  1992  through  March  1993 
as  compared  to  a  year  earlier. 
TA-W-28.612:  Black  Clawson  Co.. 
Watertown.  NY 

U.S.  imports  of  paper  industry 
machinery  decreased  both  absolutely 
and  relative  to  production  in  1992 
compared  with  1991. 
TA-W-28,804:  Digicon  Geophysical 
Corp.,  Houston,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.780:  Klerks  Plastic. 
Middlesex.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
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pioductioD  did  not  declliM  during  tha 

ralevint  period  m  roquired  for 

osctification. 

TA'W-28^04:  Bankan  Energy  Corp., 

Bdmond,(X 
Tlie  investigation  lavaakd  that 
criterion  (2)  and  critnion  (3)  have  not 
bean  met  Salea  or  {ffoduction  did  not 
decline  during  the  felevant  period  aa 
required  for  certification.  Inctaaaaa  of 
imports  of  articles  like  or  diiectly 
competitive  with  articlea  produced  by 
the  mm  or  appropriate  subdiviaian  have 
not  contributwl  importantly  to  the 
seperations  or  threat  thereof,  and  to  the 
absolute  decline  in  salea  or  production. 
TA-W-28.723:  Allied  Signal  Mrospace, 

Eatontown,  NJ 
U.S.  Imports  of  power  gennators  for 
military  applications  are  negligible. 
TA-W-28.695:  Ambar.  Inc..  Lafayette. 

LA 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  of 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-28.709:  U.S.  Ag^-ChenUcala 

Corp..  Ft  Meade.  FL     \ 
U.S.  imports  of  di-ammoOium 
phosphate  (DAP)  were  negligible 
relative  to  U.S.  production  in  the 
relevant  time  period. 
TA-W-28.500.  TA-W-28.5O0A,  TA-W- 

28.500B:  Coastal  Refining  & 

Marketing— Kansas  CoastafDeiby 

Befinmes.  Wichita.  KS.  Augusta. 

KA  and  EL  Dorado.  KS 

U.S.  imports  of  refixted  petroleum 
products  declined  in  the  April  1992 
through  March  1993  compared  to  the 
same  period  a  year  earlier. 

Affirmative  DeCerminatioiia 

TA-W'28.719:  Celebrations,  Inc..  Bronx, 
NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1992. 

TA-'W-28,696:  AUied-Signal.  Inc.. 
Rumford.  RI 
A  certification  was  issued  covering  all 
¥roriurs  separated  on  or  after  ^me  1, 
1993. 

TA''W-28. 792;  Pyke  Manufacturing  Co.. 
Cutting  Room,  Monti.  UT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jtue  11. 
1992. 

TArW-28.587:  Columbia  Footwear 
Corp..  Haileton.  PA 


A  oartificatloii  ws  issued  oovaring  all 
vforkais  engsged  in  the  production  of 
Mens's  k  Ladies'  casual  fbotvraar 
separated  oo  or  after  Jiily  3. 1993. 
TA-W-28,682;  Chalk  Une.  Inc., 

CarroUton.  GA 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  March  2, 
1992. 
TA-W-28.742  and  TA-W-28.743: 

Marathon  Oil  Co..  MaMiam.  TX 

and  Stinton.  TX 
A  certification  was  issued  covering  all 
woriuBrs  separated  on  or  after  May  27, 
1992. 
TA-W-28,718:  Cyrus  Sierrita  Corp., 

Green  Valley.  AZ 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  May  13, 
1992. 
TA-W-28,619:  Digital  Equipment  Corp.. 

Westeifield.  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  20. 
1992. 
TA-W-28.73S:  Smith  Nephew  Br  Perry. 

Carrolhon.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  25. 
1992. 
TA-W-28,641;  Dynamic  Closures  Ltd. 

Massena,  NY 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  April  28, 
1992. 
TA-W-28.660:  Cynthia  Sue.  Inc.. 

SwoyersvilJe,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1992. 
TA-W-28,687;  Optek  Technology.  Inc., 

Mineral  Wells.  TX 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
melfo  separated  on  or  after  May  25, 
1992.  Also,  workers  engaged  in  the 
production  of  diode  seals  and  pin  rolls 
are  denied. 
TA-W-28.705:  Mecon  Manufacturing, 

Inc..  Oxford.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1992. 
TA-W-28.747.  TA-W-28,747A: 

Glenbrook  Nickel  Co..  Riddle.  OR 

and  Coos  Bay,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2d, 
1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  July  1993. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 


Constitution  Avenue,  NW.,  Waahington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  wrrita  to 
the  above  addreas. 

Datad:  )uly  30, 1993. 
MarviaM.Fe«k8. 

Dinctor.  Office  o/TVads  Adfustment 

Assistance. 

(FR  Doc  93-19142  Filed  S-S-QS;  8:45  am] 


Secretary  of  Labor 

[Seorelary'a  Order  2-93] 

EatabliehmenI  Of  the  Office  Of  tlM 
American  Worfcplaee  and  ttw 
Delegation  of  Auttwrity  and 
Aaalgnment  of  Reaponeibilitiee 

}uly  21, 1093. 

1.  Purpose.  To  establish  the  Office  of 
the  Amiffican  Workplace,  and  to 
delegate  authority  and  assign 
responsibilities  in  the  Department  of 
Luor  ftv  the  implementation  and 
administration  of  its  programs. 

2.  Background.  A  high-skill,  hi^- 
wage  economy  is  dependent  not  only  on 
improving  the  skills  of  its  woridorce, 
but  redesigning  its  public  and  private 
sector  wonqplM»s  rar  high  performance. 
Hi^-performanoe  woikplaces,  driven 
by  innovation,  qualitv,  and  customn 
satisfaction,  re<^iire  front-line  workers, 
managers,  iinion  leaders,  and  public 
offidals  to  adopt  new  outlooks, 
imdertake  new  roles,  and  acquire  new 
skills.  The  creation  of  the  Office  of  the 
American  Workplace  is  designed  to 
provide  a  national  focal  point  for 
achieving  the  Secretary  of  Labor's  goal 
of  encouraging  the  creation  of  high- 
performance  worii  practices  and 
policies. 

This  Order  delegates  authority  and 
assigns  responsibilities  to  the  Assistant 
Secretary  for  the  American  Workplace. 
Further,  this  Order  recognizes  the  need 
to  elevate  the  labor-management 
relations  functions  in  the  Department  to 
a  level  of  greater  visibility  and  influence 
to  meet  the  economic  challenges  facing 
employers  and  workers  in  the  1990's 
ana  beyond. 

3.  EOablishment.  There  is  hereby 
established  in  the  Department  of  Labor 
the  Office  of  the  American  Workplace, 
which  is  headed  bv  an  Assistant 
Secretary  who  shall  report  to  the 
Secretary  of  Labtv.  The  Office  of  the 
American  Workplace  will: 

a.  Promote  innovative  and  highly 
productive  relaticms  among  managers, 
L^r  unions,  and  profsasional 
organizations  and  administer  statutory 
employee  protections: 
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b.  Encour^s  Um  dtvslopaMnt  of  tvork 
oigiiiiation  tschnology,  uid 
perfbnnanos  msMuranHDta  that 
enhancs  th*  akill.  involwoMnt.  and 
commitment  of  front-lias  amployaaa: 
and. 

c.  Safeguard  the  financial  integrity 
and  internal  democracy  of  American 
labor  unicMis,  help  nnions  improve  their 
organizational  and  adraintatrative 
e^ctiveness,  and  ensure  that  raqxiirad 
reports  are  filed  by  imions.  their  officers 
and  employees,  employms,  labor 
relations  consultants,  and  surety 
companies  and  are  availsMe  for  public 
disclosure. 

4.  Delegation  of  Authority  and 
Assignment  of  ResponsibiUtie*—^.  The 
Assistant  Secretary  for  the  American 
Workplace  is  hweby  delegated  authority 
and  assigned  responsibility,  except  as 
hereinafter  provided,  for  carrying  out 
the  labor-management  polidea. 
programs,  and  activities  of  the 
Department  of  Labor,  including  those 
functions  required  by  stafaita  to  be 
performed  by  the  Secretary  irf  Labor  in 
relation  to: 

(1)  Hie  Labor-Management  R^xvting 
and  Diaclosure  Act  of  1959.  as  ammdad, 
29  U.S.C  401.  et  seq.i 

(2)  Section  701  (Standards  of  Conduct 
for  Labor  Organizations)  of  the  Qvil 
Service  ReConn  Act  of  1978. 5  U.S.C 
7120: 

(3)  Sectim  1017  of  the  Foreign 
Service  Act  of  1980.  22  VS.C  4117; 

(4)  Secticm  1208  of  the  Postal 
Raorgaaizatiai  Act  of  1970. 39  U.S.C 
1209: 

(5)  Um  employee  protsctian 
provisioos  of  the  Fedenl  Transit  Act; 

(6)  SectioD  405(a),  (b).  (c).  and  (e)  of 
the  Rail  Pasaengar  Service  Act  of  1970. 
45  U.S.C.  565(a).  (b).  (c).  and  (e): 

(7)  Title  I  of  the  Redwood  Natioiial 
Park  Expansion  Act  of  1978.  as  qpedfied 
in  section  4.a.  of  Secretary's  Oldm- 4-89, 
as  amended  by  this  Order; 

(8)  Tide  n  of  the  Redwood  National 
Paric  Expansion  Act  of  1978.  as  specified 
in  Seciotaiy's  Order  6—78,  as  amended 
by  this  Order: 

(9)  Section  43((U  of  die  Airlfaie 
Deregulation  Act  of  1978,  as  specified  in 
Secretary's  Order  1-79.  as  amended  by 
diis  Order; 

(10)  Such  Federal  acts  as  the  Secretary 
of  Labor  may  assign;  and, 

(11)  Except  aa  exinessly  provided, 
nothing  in  this  Order  shall  limit  or 
modify  die  provisions  of  any  other 
Order,  including  Secretary's  Order  2-90 
(Office  of  die  Inspector  General). 

b.  7!he  Assistofit  Secretary  for 
Administration  and  Management  is 
assigned  resnonsibility.  in  accordance 
with  applicable  appropriations 
enactments,  nr  assuring  an  ordariy  and 


equitable  trinafar  aod  — -Hgrmtut  of 
reeouroea  aaaodaAed  with  the  nrognaa 
and  functions  of  the  Office  of  Uie 
American  Woriiplaca,  including 
assurance  of  consultation  and 
negodation.  as  appropriate,  with 
representatives  oi  the  affected 
employees.  The  Asristaot  Secretary  far 
Administration  and  Management  is 
responsible  alao  for  providiBg  or 
assuring  that  appropriate  administrative 
and  managemmt  sujroort  is  furnished. 
as  required,  for  the  efficient  and 
effective  opwation  of  these  proerams. 

c.  The  Solicitor  of  Labor  uu^Yitive 
the  respcmsibiUty  for  providing  legal 
advice  and  assistance  to  aU  officers  of 
the  Department  relating  to  the 
administration  of  the  statutes  listed  in 
section  4.a.  above  and  the  activities 
described  in  sectioo  5  below.  The 
bringing  of  legal  proceedings  under  the 
statutes  listed  in  section  4^..  the 
representation  of  tha  Secretary  of  Labor 
and/or  other  offidais  of  tlu  Department 
of  Labor,  and  the  dctennination  of 
whether  such  proceedings  or 
representations  are  appropriate  are 
delegated  exclusively  to  the  Solicitor  of 
Labor. 

5.  Organization  of  the  Office  of  the 
American  Workplace.  There  are  hereby 
established  «vithin  the  Office  of  the 
Ammtean  W<Hkplace  the  following 
oiganizational  units: 

a.  Tile  Office  of  Labor-Management 
Programs  is  established  to  assist  the 
Assistant  Secretary  for  the  American 
Woricplace.  except  as  otherwise 
provided  1^  this  Order,  in  carrying  out 
labor-manageBMnt  relatiaos  pro-ams  to 
build  effiactive  worirplaoe  p*t«i>fifli<pf 
among  managers,  unions,  and  other 
employee  organizattonr.  in  establishing 
labor-managamant  outraecfa  networks 
that  will  encourage  the  dissemination  of 
these  practices  among  employers  and 
amployeea  through  conffarences,  training 
programs,  and  kionnatiao  exdMnges: 
in  coordinating  Federal,  State,  and  local 
aovenunent  programs  wUch  promote 
UMKHnanagemMit  cooperation  in 
conjunction  with  govenunent 
organizations  such  as  the  Federal 
Msdiatiop  and  Condliatian  Service  end 
the  Federal  Labor  Relations  Authority; 
and  in  administering  certain  employee 
protocticm  programs,  including  the 
carrying  out  of  the  authorities  and 
responsibilities  delegated  by  the 
Secretary  of  Ubat  by  subparagraphs  (5) 
throiM^  (9)  of  section  4.a.  of  diis  Order. 

b.  The  Office  of  Work  and  Technology 
Policy  is  established  to  promote  the 
increased  use  of  innovative  workplace 
practices;  inteyation  of  technology  and 
human  reaouroe  pobder,  and  the 
development  of  new  measurementa  of 
workpnoe  performance— with  die  goel 
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of  eDhsDcing  the  J 

of  American  busineas,  and  the  akiUa»  jcb 
opportxmities,  and  standard  of  living  of 
American  woikers.  The  Office  of  Work 
and  TedinolQgy  Policy  shall  assist  the 
Assistant  Secretary  for  the  American 
Workplace,  except  as  otherwise 
provided  by  this  Order,  in  carrying  out 
the  programs  and  activities  to  (l) 
promote  the  use  of  measures  of  hig^ 
performance  work  practices  by 
investors,  managers,  directors,  and 
unions;  (2)  identify  specific  workplace 
practioea  aaaodatad  with  succaasful 
cooDpanies  and  promote  the  dififosion  of 
these  practices;  (3)  eatablish  writh  the 
Department  of  Labor's  Employmaot  and 
Training  Administration  and  tiie 
Department  of  Commerce  a  workplace 
extension  aervice  to  assist  maulers  and 
worken  to  restructure  their  workplaces; 
and.  (4)  establish  a  clearinghouse  of 
infamatioo  on  innovative  woricpiaoe 
practioes  and  networks  of  managers, 
labor  leaders.  scadoBics,  and  other 
parties  invtrfved  with  tiie  developnent 
of  best  practice  organizations. 

c  The  Office  of  Labor-Management 
Standards  is  estahiisbed  to  asaiat  the 
Assistant  Secretaiy  for  the  American 
Workplace,  exc^  as  otherwise 
provided  by  this  Order,  in  carrying  out 
the  authorities  and  rasponsihihties 
assigned  to  the  Assistant  Secretary  by 
subparagraphs  (1)  through  (4)  of  section 
4.a.  of  this  Order. 

6.  Directives  Affected— a.  Background: 
This  Secretary's  Order  delegates  the 
authority  and  assigns  the 
responsibifities  to  tl^  Assistant 
Secretary  fof  the  American  Workplace 
that  were  either 

(1)  previousfy  transferred  to  the 
Assistant  Secretary  for  Employment 
Standards  from  the  former  Assistant 
Secretary  for  Labor-Management 
Standards  by  Secretary's  Order  »-92;  or 

(2)  previously  transferred  to  the 
Assistant  Secretary  for  Employment  and 
Training  from  the  former  Deputy  Under 
Secretary  for  Labor-Management 
ReJetioBU  and  Cooperative  Programs  by 
Secretary's  Order  8-92. 

b.  To  accomplish  the  delegation 
described  in  section  6.a.  of  this  Order, 
the  following  directives  are  affected  as 
follows: 

(1)  Secretary's  Order  1-93  is  amended 
to  delete  subparagraphs  (29)  and  (30)  of 
section  3  ju; 

(2)  Secretary's  Order  10-92  is 
revoked; 

(3)  Section  4.a.  of  Secretary's  Ordat  4- 
89,  as  amended  moat  reoenUy  by 
Secretary's  Order  8-82,  is  amended  to 
delete  the  reference  to  the  Assistant 
Secretary  for  Employment  and  Training 
and  substitute  in  ito  place  a  reference  to 
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the  Assistant  Secretary  for  the  American 
Workplace;  | 

(4)  SecT©tar>"s  Order  6-78.  as 
amended  most  recently  by  Secretary's 
Order  S-92,  is  amended  to  delete  the 
references  in  sections  4.a.,  4.c  5  and  7 
to  the  Assistant  Secretary  for 
Employment  and  Training  and 
substitute  in  their  place  references  to 
the  Assistant  Secretary  for  the  American 
Workplace:  I    - 

(5)  Secretary's  Order  1-79.  as 
amended  most  recently  by  Secretary's 
Order  ft-92,  is  amendeid  to  delete  the 
references  in  sections  4.b.  and  4.c.  to  the 
Assistant  Secretary  for  Employment  and 
Training  and  substitute  in  their  place 
references  to  the  Assistant  Secretary  for 
the  American  Workplace;  and, 

(6)  Secretary's  Order  &-92  is  revoked. 

c.  Secretary's  Order  2-92  is  revoked 
and  subparagraph  3.a.  (31)  in  Secretary's 
Order  1-93  is  deleted  as  directed  by 
Executive  Order  12836  dated  February 
1, 1993. 

d.  All  actions  previously  taken  by 
either  the  Assistant  Secretary  for  Labor- 
Management  Standards  or  the  Assistant 
Secretary  for  Employment  Standards 
with  regard  to  the  Oiffice  of  Labor- 
Management  Standards,  the  Deputy 
Under  Secretary  for  Labor-Management 
Relations  and  Cooperative  Programs 
with  regard  to  the  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs,  or  the  Assistant  Secretary  for 
Employment  and  Training  with  regard 
to  the  Division  of  Statutory  Programs 
shall  remain  in  full  force  and  effect, 
except  as  they  may  hereafter  be 
modified  or  revoked,  and  the  Assistant 
Secretary  for  the  American  Workplace 
shall  be  the  legal  successor  in  relation 
to  such  actions. 

7.  Reservation  of  Authority.  The 
submission  of  reports  and      I 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutes  listed  in 
section  4.a.  above  is  reserved  to  the 
Secretary. 

8.  Redelegation  of  Authority.  The 
authority  delegated  and  responsibilities 
herein  assigned  may  be  further 
redelegated.  I 

9.  Effectiv9  Date.  This  Order  is 
effiKtive  immediately. 


Seoetaiyo/Lobor. 

(FR  Doc.  93-19143  PUad  S-9-03: 8:45  am) 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSINQ 

M««Ung 

agency:  National  Commission  on 
Manufactured  Housing. 
action:  Notice  of  meeting. 


In  annoimces  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufectured  Housing 
aimounces  a  forthcoming  meeting  of  the 
Commission. 

DATE:  August  19, 1993, 8:30  a.m.-5:30 
p.m..  Public  Hearing;  August  20, 1993, 
8:30  a.m.-3  p.m.,  Full  Commission 
Meeting. 

ADDRESS:  Holiday  Inn  By  the  Bay,  88 
Spring  Street,  Portland,  ME  04101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer. 

The  National  Commission  on 

Manufactured  Housing,  302  N.  Fairfax 

Street.  Suite  110.  Alexandria.  VA  22314 

(703) 603-0440. 

TYPE  OF  MEET1N0:  Open. 

CanMUU  R.  Pralt. 

Administrative  Officer. 

IFR  Doc.  93-19068  Filed  8-9-93;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Infonnation  Submitted  for 
CMS  Review 

In  accordance  with  the  Pap>erwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
September  3. 1993.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Personnel  and 
Management.  National  Science 
Foundation.  Washington.  DC  20550.  or 
by  telephone  (202)  357-7335.  Copies  of 
materials  may  be  obtained  at  the  above 
address  or  telephone. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Dan  Chenok.  Desk  Officer,  OMB. 
722  Jackson  Place,  room  3208,  NEOB. 
Washington.  DC  20503. 

TJtfe:  Higher  Education  Survey 
"Survey  of  Financial  Aid  at  Higher 
Education  Institutions." 

Affected  Public:  Non-Profit 
Institutions. 

Respondents/Reporting  Burden:  567 
respondents;  One  nour  per  response. 

Abstract:  This  survey  will  assist  the 
Department  of  Education  in  developing 


new  systems  for  higher  education 
institutions  to  use  in  reporting  on  the 
status  of  financial  aid  to  provide 
advance  warning  when  reporting 
changes  are  needed. 

Dated:  August  4. 1993. 
HviMa  G.  FUMiag. 
Reports  Oeaiance  Officer. 
(FR  Doc  93-19067  Filed  8-9-93;  8:45  am) 


Permit  Application  Received  Under  the 
Antarctic  ConaarvMlon  Act  of  1978 

August  4, 1993. 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

StniMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  September  2. 1993. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 

addreMed  to  Permit  Office,  room  627. 

Office  of  Polar  Programs.  National 

Science  Foundation,  Washington.  DC 

20550. 

FOR  FURTHER  MFORMATMN  CONTACT: 

Thomas  F.  F(^an  at  the  above  address 
or  (202)  357-7817. 
SUPPLEMENTARY  MFORMATXW:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Meesures  for  the 
Conservation  of  Antarctic  Faima  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Meesures.  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit, 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  qiedal  protection.  The 
r^ulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Arees  and  Sites  of  Special  Scientific 
Interest 
The  application  received  is  as  follows: 
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!•  Appucul 

Antarctic  Support  AaaodMtm,  61 
Inverness  Drive  East,  suite  300, 
Englewood,  CO  801 IZ. 

Activity  for  Which  Permit  Keqoeeled 

Teldng.  Museum  displays  to  aid 
adeatific  research  and  education. 
Antarctic  Support  Associates  needs  an 
ACA  permit  to  di^lay  salvaged  akua 
specimen  found  dead  in  the  KicMurdo 
region  during  the  1902  aiad  1093 
summer  seasons.  The  skuas  will  be 
displayed  at  the  librarj/confBraaoe  area 
in  the  Crary  Science  and  Engineering 
Center  K^SEC)  where  they  will 
contribute  to  the  sdentific  raeouices  of 
theCSEC 

LocatioB 
McMurdo  Station,  Antarctica. 


September  15, 1903-March  31. 1906. 
naauer.Fafkan. 

Permit  O^ice,  Office  ofPtiiar  Pro^amt. 
IFR  Doc.  03-19079  FUmI  8-9-03: 8:45  nl 


NUCLEAR  REGULATORY 
COMMISSION 

AwllibMly  OT  DraR  Ap^fHcfltion  FomMrt 

MM  ConMm  GUMMtOS  WM  RWMWf 

Ptan  flns  Aoocptwioc  CfHwta  for  Nof>* 


The  U.S.  Nuclear  Regulatory 
Commission  CNRQ  is  in  the  process  of 
developing  for  non-power  reactors 
(NPRs)  a  "ForilMt  and  Content  Cor 
AppUcBtioDS  for  the  Licensing  of  Non- 
Poww  HsactorB"  (FftQ  and  a  "Safety 
Analjrsis  Report  Review  Plan  toad 
Acoeptanoa  Critntia  for  Moo-Power 
Reacton"  (SRP).  The  NRC  has  made 
available  drafts  of  Chaptw  5,  Reactor 
Coolant  and  Associated  Syatoms.  and 
Chapter  14,  Technical  Spedfications,  of 
the  FlC  and  SRP  documents  for 
coounwit.  Periodically,  over  the  next  16 
mondis,  other  draft  chapters  will  be 
made  available  for  comment 

Copies  of  theee  diapters  have  been 
placed  in  the  HEtCt  Public  TloCTiaMint 
Room,  the  Gelmaa  Building,  2120  L 
Street.  NW..  Washii^nw.  DC  20555. 
Sia^  Gopf  as  of  these  docmnaBts  may 
be  requoeled  in  wiitii^  bam  Alexander 
Adams,  Jr..  Senfor  Project  Managar,  U.S. 
Nudear  Rflgulaloiy  ConaisaioB.  O WFN 
MS:  ll-B-20.  Wwbinglaa.  DC  20555. 
Commants  on  these  chapters  ahould  bs 
sent  by  )UM  1. 1M4  to  ^  Director. 
Non^HNvar  Raadofs  snd 
DecommiMiwiing  IVotsct  Dirsotowlo  st 


Dated  st  Hockville,  Mnyind  this  3nl  day 
of  AngustlOOa. 

Par  the  Nuclear  Rsgulstory  Coininiasian. 
S^rBooraWste. 
Oirectar.  Som  Power  Reacton  amd 
Decoamianrmmg  Prefect  Dkectomte. 
iMviutMi  efOpenitMm  fldertor  Support,  Office 
of  Nuclear  Reoctar  Hegoletiou. 
[FR  Doc.  03-19150  Filed  8-9-03;  8:45  am] 


90.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  whim  is 
presented  below: 


Northooot  NudMT  Enorgy  Co.* 
ConsMorvtion  of  towianco  of 
Amondmont  to  Fodllty  Oporating 
Uconso,  Propcsod  No  Significant 
Husfds  ConsHforsMon  DotormiiMtlon, 
•nd  Opportunity  for  ■  Hoortng 

Pocket  No.  S0-«3S] 

The  U.S.  Nucleer  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendntent 
to  Facility  Operating  Licmse  No.  DPR- 
65,  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO/the  licensee),  for 
operaticm  of  the  MillstcHie  Nuclear 
Power  Station,  Unit  No.  2,  located  in 
New  London  County,  Connecticut. 

The  propoeed  amendment  would 
modify  the  Millstone  2  Technical 
Specifications  to  accommodate  a 
proposed  modification  in  Region  C  of 
the  Spent  Fuel  Storage  Pool.  The 
modification  would  introduce  neutron 
absorbing  (poison)  rodlets  (pins)  into 
the  stored  fuel  a>d  increase  the  required 
bumup  in  Region  C  to  permit  removal 
of  cell  blocking  devices  that  ere  located 
in  the  fourth  location  of  the  3-out-of-4 
Gonfigiuation.  Three  rodlets  in  spent 
fuel  assembliee.  where  required,  would 
be  located  in  oppoeita  awiMr  and  cantn' 
control  rod  guide  tubes.  The 
modification  would  add  234  cell 
locations  for  the  storage  oi  spent  fuel 
asamiAlies  and  consolidated  spent  fuel 
boxBS. 

Before  issuance  of  the  fRoposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  &iefgy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
aaaandment  request  involvee  do 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fodlity  in  accordance  with  the  proposed 
asaandment  wrauld  not  (1)  involve  a 
significant  increase  in  the  probability  or 
conaequaDcas  of  an  acddent  previously 
evaloailed:  or  (23  create  the  p(»sifaility  of 
a  new  or  diffBrant  Und  of  acddent  from 
any  acridant.  previously  evaluated;  or 
(3) involvo a sigBlficsBt redttction  ina 
n^gin  of  aafoty.  As  raqidred  by  10  CFR 


In  eooordMW  wUfa  10  CFR  S0.02.  NN800 
has  leitewed  Iks  ^juipuwd  changss  sad  has 
concluded  liHt  they  do  boI  tovcdve  a 
ligBificaai  hazuda  conskleratioo  (SHC).  The 
basia  for  Mm  ooadoaion  i<  tliat  tlw  three 
cntaria  of  10  CFR  S0.«2(c]  are  not 
ooeapraoiiaed.  The  propoaai  change*  do  not 
invoW*  en  SHC  because  tbe  cbacgea  would 
not 

1.  lavoive  a  aignificant  increaae  in  ttie 
probaiilllty  or  oonsequeacac  of  an  aocideat 
previoualy  emiuated. 

Pinal  Saiaty  Aaalysis  Report  (PSAK) 
Chapter  14  aocidaBtt  prevtousJy  anaiyaed 
that  are  reievat  to  faiel  in  tike  Bpend  fuoi 
pool  [SEP)  arr 

a.  Fuel  Haodtii^  aocidont  (FSAR  14.7.4) 

b.  Speat  Fuel  Cask  Drop  accident  (FSAK 
14.7.S) 

The  addition  of  poiaon  pint  renoral  of 
blocking  devioea  will  not  have  any  efiect  oa 
the  pfx}bability  of  occurrence  of  either  of 
theee  two  previoualy  anaiyzed  aocidraW. 
Both  the  radiological  and  critically 
conaaqaeDoea  of  theee  two  aocidenta  oautt  be 
considered.  An  aaaaaaBent  of  the  criticafUly 
aspecti  of  these  two  accidents  was  parfBOBad 
to  ensure  that  the  ^.95  IC«ff  criterion  was  aot 
violated.  The  criticality  analyses  siiow  tliat 
under  nonnal  and  accident  condittoBS.  this 
criterion  it  not  violated.  There  is  no  < 
ia  the  radiological  coDsequenoef  of  the 
dropped  6jei  aaeembly  accident  since  tlw 
inttaliatioB  at  poisaa  pins  will  not  chanfs 
the  damage  caaaed  t>y  the  fuel  i 
drop.  The  cask  dnp  aoodant  has  I 
reanalyaad  for  the  ladiotagical  conaeqaaDoas 
due  to  the  change  ia  fbei  atonge  capacity  in 
the  "targalad  faotpriat  area. "  The  cakukSad 
Fariielqgical  oeesequBncei  from  the  ruplute 
of  oae-year«M  foal  aasarablies  in  the  cask 
drop  ftiotprial  (782  assemblies)  is  bovoMled 
by  the  cucraal  anaiyBis.  The  thyroid  does  is 
cere,  siaoe  all  of  the  iodine  has  decayed.  The 
whole  body  dose  caksukted  value  is  OiM7 
roentgen  aquivalant  maa  (REM).  This  is  ieas 
than  the  Umitt^  dose  presented  in  tha  FSAR 
of  0.241  RBI4  far  the  rapture  of  5S7 
assemhUas  widi  1M  dsys  decay.  AU  of  the 
above  ooaaaquaBoas  an  lass  than  1  pereant 
of  the  1OCFRIO0  VmiL  Based  on  this 
aaaiyais.  the  deoey  time  was  increased  from 
120  days  to  1  yasr  far  feel  widiin  the 
footprint  area,  prior  to  allowiog  a  cask  to  be 
brou^  to  the  nieeUflg  fknr. 

PUel/fuei  rack  and  foel  pool  qualificatioas 
have  been  avahielad  aad  determiaatioo  to  be 
aaafhclad  by  ttie  rhange  The  mechanical 
fiasiga  ixMSgamtion  of  the  rodlets  it  similar 
to  the  sh^w.  staa.  and  weight  of  a  control 
elemeat  aaaembiy  (CEA)  finger.  The  rodlets 
are  approximately  0.87  inch  outside  dismaiar 
(OD)  boratad  stoinlass  steel,  with  a  boron 
caatsnt  of  2  weight  percent  ( w/o).  The  OD  of 
the  poison  rodiat  is  approximately  0.75  inch 
longer  than  a  GBA  fii^r.  The  weight  of  tiuee 
poison  rodiats  is  lass  than  titat  of  a  CEA.  The 
matahal  (boratad  staialass  staal)  is  Aataricaa 
Society  for  Testing  and  Materials  (ASTM) 
approved  and  has  beea  lioaoaed  l^  the  NRC 
for  use  in  spent  fuel  storage  tarhaokigias  and 
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spent  fuel  pooU.  The  thennal  cootidentioiM 
of  fuel  are  unaffaclsd  by  the  prawnoe  of  the 
rodlets  because  the  guide  tube  is  designed  for 
the  presence  of  •  CEA;  theraCore,  it  is  not  • 
prlmaiy  coolant  flow  area.  The  fuel  rack 
normal  thennal  ww^Hig  and  malfunction 
blocked  cooling  scenarios  ars  unaSscted  by 
the  presence  M  the  rodlets  in  the  fuel 
assembly.  The  ftiel  pool  cooling  scenarios  of 
normal,  aboocmal,  single-active  failure,  and 
loss  of  fbfcsd  cooling  are  unafiscted  by  the 
increase  in  Intact  ftiel  storage  resulting  from 
the  rodlets  because  License  Amendment  No. 
128.  dated  March  31, 1088,  accounted  far  an 
intact  spent  fiiel  inventory  decay  heat  history 
to  a  m«»<rrnnn  of  1965  fuel  assemblies. 
Therefiue,  the  pool  cooling  scenarios  are 
bounded  by  previous  Uoeuwd  analyses.  The 
structural  e»ct  of  the  weight  of  the  rodlet  on 
the  fuel/fuel  rwddtoBl poolstnictural 
interfaces  and  drop  qualifications  are 
unaffocted  because,  with  reelect  to  the  ftiel, 
the  combined  weight  of  three  rodlets  is  less 
than  the  weight  of  a  CEA.  With  respect  to  the 
fuel  rack  and  fuel  pool  structural  interfaces, 
they  are  bounded  by  the  weight  of  a 
consolidated  fuel  storage  box  (-2500  lbs.)  in 
every  one  of  the  1346  storage  locations  per 
License  Amendment  No.  128,  dated  Mairch 
31, 1988.  Therefore,  this  propoeed  change 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 
previously  evaluated. 

The  removal  of  the  blocking  devices  could 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  The  blocking  devices  were 
never  credited  in  any  analysis.  These  were 
considered  as  a  backup  to  administrative 
control.  The  storage  of  additional  fuel 
assemblies  could  not  creete  the  possibility  of 
a  new  or  difinent  tjrpe  of  accident 
Accidental  withdraiwal  of  the  poison  pins  is 
not  possible  since  special  tooling  is  required 
to  remove  them,  and  they  are  completely 
contained  vrithin  the  guide  tubes  of  the 
designated  assamblies.  Misleading  of  the 
poison  pins  is  prevented  due  to  the  design 
of  the  installation  equipment,  strict 
procedural  controls,  and  double  verification 
that  will  be  in  place  "to  ensure  the  poison 
pins  are  installed  properly.  The  use  of 
bumup  versus  enrichment  curves  has  already 
been  used  in  the  Millstone  Unit  No.  2  SFP 
and.  therefore,  does  not  create  the  possibility 
of  a  new  or  diSerent  type  of  accident 

All  failxire  modes  that  cause  an  accident 
have  been  evaluated  (design  beses,  fuel 
handling,  and  cask  drop  accidents).  A  new 
failure  mode  that  could  represent  a  new 
unanalyxed  accident  has  not  been  identified. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  diffsrent  kind  of 
accident  bom  any  accident  previously 
evaluated.  J 

All  conditions  that  constitute  e 
malfuncticm  have  been  evaluated  (fuel/fuel 
rack/fuel  pool  structural  interface 
qualifications).  A  new  condition  that 
represents  a  malfunction  has  not  been 
identified.  Therefore,  no  new  malfunction 
has  been  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  margin  of  safety  far  crltlcallty  Is  the 
0.98  Kor  criterion  far  normal  and  aoddant 
conditioos.  The  criticality  analyses  show  that 
under  normal  and  acddmit  conditions.  0.95 
Kwr  or  less  is  maintained. 

The  nH»^K«nir«l  properties  and  weight  of 
the  foel  assemblies  remain  essentially 
imchuged.  The  foel  racks  are  freestanding, 
and  witE  the  Imdusion  of  the  weight  of  the 
three  rodlets  per  assembly,  the  original 
mechanical  and  thermal  analyses  of  the  ftiel 
assembly/fuel  rack  and  fuel  pool  building 
interfaces  currently  approved  by  License 
Amendment  Na  128,  dated  March  31, 1988. 
remain  valid  and  conservative.  Therefore, 
this  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  snalysis  and,  based  on  this 
review,  it  sppears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

1^  Commissicm  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30^ay  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility.  The 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  sction,  it  will 
publish  in  the  Federal  Ragistar  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  alter  issuance.  "Hie 
Commissim  expects  that  the  need  to 
take  this  action  will  occur  very 
infreouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Divisicm  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 


Public  Document  Room,  the  Gehnan 
Building,  2120  L  Street,  NW., 
Washinston,  DC  20555. 

Hie  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  8. 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  ismiance  of  the  amendment  to 
the  sub|ect  hcility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wrritten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Itoquests  for  a  hearing  and  a 

Sftition  for  leave  to  intervene  shall  be 
ed  in  acccndance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  Aotild 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College.  574  New 
London  Turnpike.  Norwich, 
Connecticut  06360.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  sn  Atomic  Safety  and 
Licensing  Board  Panel,  designated  by 
the  Commission  or  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel,  willrule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 
As  required  by  10  CFR  2.714,  a 

Kitition  for  leave  to  intervene  shall  set 
rth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factora:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  sny  onrder  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  pritv  to  the  first 
prehearing  conference  scheduled  in  the 
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proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
_^  Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
prbceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  ih,the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  \aw  or  fact  to  be  raised  or 
controverted.vln  addition,  the  petitioner 
shall  provide  a  bnef  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  wnich  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact;  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fin&l  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  elective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700. 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard, 
aty  Place,  Hartford,  Connecticut 
06360-3499,  attorney  for  the  licensee. 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C  10154.  Under 
section  134  of  the  NWPA.  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  arg\mient 
on  matters  in  controversy  pro<:eeded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
those  issues  foimd  to  meet  the  criteria 
of  section  134  and  set  for  hearing  after 
oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel  ' 


Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41670,  October  15. 1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  part  2, 
subpart  G,  and  §  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  pi-esiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  hybrid 
hearing  procedures.  In  essence,  Oiose 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in 
adjudicatory  hearing.  If  no  party  to  the 
proceedings  requests  oral  argument,  or 
if  all  untimely  requests  for  oral 
argument  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2,  subpart  G, 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  14, 1993,  and 
supplements  dated  June  10, 1993,  and 
July  16, 1993,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commissicn. 
Gay  S.  ViMiiig. 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects — l/n,  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  93-19151  Filed  8-9-93;  8:45  am) 
■HxiMO  cooc  Ttaa  i  m 
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August  2. 1993.  I 

Pursuant  to  aaction  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act '),»  notice  is  hereby  given  that  on 
June  18, 1993,  the  Govwiunant 
Securities  Clearing  Corporation ' 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I.  n.  and  m  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  (tfganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Sagidalory  OrganizatioD'a 
Stalamaol  of  Ik*  TavoM  ofSubaUiice  of 
the  PrDp— d  Kok  Qunga 


The  proposed  rule  change  would 
modify  GSCC  Rule  29.  Release  of 
Clearing  Data,  to  permit  clearing  data  to 
be  released  to  the  Federal  Reserve  Bank 
of  New  York  ("FRBNY")  and  other 
persons  that  perform  a  regulatory  or 
oversight  hmction  related  to  the 
government  securities  marketplace.  The 
proposed  rule  change  also  would 
modify  GSCC  Rule  29  to  require  an 
entity  requesting  clearing  data  to 
represent  in  writing  that  the  data  will 
not  be  re-distributed  to  any  other  entity 
without  GSCCs  consent. 


U.  S<M>Bagulalory  Organizotioo's 
Statement  of  the  Pvrpoae  of.  and 
Statutory  Basis  for,  the  Propoaod  Rule 
Change  . 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  commmits  it  recoived  on  the 
proposed  rule  change.  The  text  of  these 
staiemaots  may  be  examinoH  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
seclioos  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspacts  of  such 
statements. 


•  IS  U.&C  Ttctini)  (laaa). 
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A  Self-ReguiatoryOrgqnitation'i 
Statmnmt  of  th»  Puroote  of.  and 
Statutory  BoMiafor.  Urn  Ptopotad  Rule 
Changt 

(a)  GSCCa  current  rule  on  the  release 
of  "clearing  data"  >  regarding  a  GSCC 
member  is  that,  absent  valid  legal 
process.  GSCC  will  releese  such  data 
only  to  that  member  (or  to  the 
Commission  upon  request).  The 
exceptions  to  mis  rule  are  as  follows 
(each  requires  a  written  requeet  to 
GSCQ: 

•  GSCC  may  provide  clearing  data  on 
a  common  member  to  another  self- 
regulatory  organization  (such  as  the 
National  Securities  Clewing 
Corporation,  the  Now  York  Stock 
Excnange,  or  tha  National  Association  of 
Securities  Dealers). 

•  GSCC  may  provide  cleering  data  to 
an  "appropriate  regulatory  agency"* 
(such  as  the  Comptroller  of  the  Currency 
or  the  Board  of  Governors  of  the  Federal 
Reserve  System)  with  regard  to  a 
member  that  is  primarily  regulated  by 
such  agency. 

•  GSCC  may  provide  clearing  data  to 
other  entities  if  the  data  is  in  a  form 
such  that  it  is  not  identifiable  to  any 
particular  member  of  group  of  members. 

GSCC  is  proposing  additional 
language  that  «irould  clarify  its  ability  to 
disclose,  imder  certain  specified 
circumstances,  information  to  other 
entities  that  perform  a  market 
regulatory,  survoillance,  or  oversight 
function.  First.  GSCC  would  be 
permitted  to  release  clearing  data  to  the 
FRBNY.  if  management  determines  that 
all  of  the  following  circumstances  are 
present. 

•  There  has  been  a  sho%ving  by  the 
FRBNY  of  a  legitimate  need  for  such 
data,  related  to  its  market  surveillance 
function. 

•  Any  data  provided  by  GSCC  will  be 
used  solely  for  market  surveillance 
purposes. 

•  The  informational  request  is  made 
in  writing  and  with  sufficient 
specificity. 

•  If  the  data  is  specific  to  a  particular 
member,  the  member  has  been  notified 
of  the  request  and  has  been  given  the 
opportunity  to  present  to  GSCC  any 
objections  to  the  request.  (This 
prerequisite  will  not  appfy  if  valid  legal 
process  prohibits  GSCC  from  informing 
the  member  of  the  request  for  data.) 

•  If  the  data  is  specific  to  a  particular 
member,  there  has  bemi  a  showing  by 
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the  FRBNY  that  it  haa  unsuccessfully 
attemptad  to  obtain  tha  data  directly 
from  the  maaabor.  (This  inorequisite 
will  not  apply  if  vaUd  legal  procass 
prohibits  F9SNY  from  nmtacting  the 
member  regarding  the  request  for  data.) 

Also.  GSOC  would  be  frarmitted  to 
release  clearing  data  to  other  third 
parties  that  perform  a  regulatory  or 
oversight  function  related  to  the 
govenunent  securities  marketplace,  if  it 
determines,  and  the  Membership  and 
Standards  Committee  of  the  Board  of 
Directors  of  GSOC  concurs,  that  all  of 
the  following  circumstances  are  present: 

•  There  has  boen  showing  by  the 
requesting  party  of  a  legitimate  need  Ua 
such  data  that  is  related  to  such  party's 
market  regulatory  or  oversight 
functions. 

•  Any  data  provided  by  GSOC  will  be 
used  solely  for  market  regulatory  or 
oversight  purposes. 

•  The  informational  request  is  made 
in  writing  and  with  sufficient 
specificity. 

•  If  the  data  is  specific  to  a  particular 
member,  the  member  has  been  notified 
of  the  request  and  has  been  given  the 
opportimity  to  present  to  GSCC  any 
objections  to  the  request.  (This 
prerequisite  will  not  apply  if  valid  legal 
process  prohibits  GSCC  fiom  informing 
the  member  of  the  request  for  data.) 

•  If  the  data  is  specific  to  a  particular 
member,  there  has  been  a  showing  by 
the  party  requesting  the  data  that  it  had 
unsuccmsfolly  attempted  to  obtain  tfie 
data  directly  from  the  member.  (This 
prerequisite  will  not  apply  if  valid  leg^l 
process  prohibits  the  requesting  party 
bom  contacting  the  member  re^irding 
the  request  for  data.) 

In  addition,  the  filing  clarifies  that  as 
a  prerequisite  to  providing  clearing  data 
to  a  person,  other  than  the  member  or 
the  Commission,  that  person  must 
represent  in  writing  that  only  that 
person  will  use  tha  data  and  that  the 
data  will  not  be  redistributed  or 
disseminated  to  any  other  entity 
without  GSCCs  prior  consult 

(b)  The  proposed  rule  change  will 
clarify  GSOCs  ^lity  to  disclose 
information  to  entities  that  perform  a 
market  regulatwy,  surveillance,  or 
oversight  function.  This  will  contribute 
to  the  ability  of  GSCC  and  those  other 
entities  to  ensure  a  safe  and  sound 
settlement  process  in  the  government 
securities  marketplace.  Thus.  GSCC 
believes  that  the  proposed  rule  changes 
are  consistent  with  the  requirements  of 
section  17A  of  die  Act  and  ttte  rules  and 
regulations  diareunder. 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filing,  and  comments  will  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  it  receives  on  this 
matter. 

m.  Date  of  Effectivenefls  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  dale  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC  All  submissions  should 
refer  to  File  No.  SR-GSCC-93-05  and 
should  be  submitted  by  August  31, 
1993. 


For  the  Conimluion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarvl  H.  McFarUad. 

Depii  ty  Secretary. 

(PR  Doc.  93-19091  Filed  8-9-93;  6:45  am) 

MLLMQ  COOC  W10-M-M 


[Releaae  Na  34-32709;  File  Na  SR-ICC- 
•3-61 

S«lf*Regulatory  Organizations;  Tha 
Intarmarket  Claarlng  Corporation; 
Notlca  of  HIIng  and  Immadiate 
Effactivanaaa  of  Propoaad  Rule 
Change  Ralating  to  Automatic  Exarciaa 
Proceduraa 

August  2, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  21. 1993,  The  Intermarket  Clearing 
Corporation  ("ICC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  ICC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposal  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposed  rule  change  eliminates 
the  requirement  that  a  New  York 
Futures  Exchange  ("NYFE")  option  be 
in  the  money  by  at  least  sixty  points 
[i.e..  $300)  before  ICC's  automatic 
exercise  procedures  are  triggered. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  ICC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ICC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
conform  ICC  Rule  1104,  which  sets  forth 
ICC's  automatic  exercise  procedures 
with  respect  to  options  on  futures 


contracts  traded  on  the  NYFE.  to  an 
amendment  made  by  NYFE  to  its  Rule 
2110.  which  sets  forth  NYFE's 
automatic  exercise  procedures  with 
respect  to  such  NYFE  options.  NOTE'S 
amendment  eliminated  the  requirement 
that  an  option  be  in  the  money  by  at 
least  sixty  points  {i.e.,  $300)  before  the 
automatic  exercise  provisions  are 
triggered.  The  Commodity  Futures 
Trading  Commission  ("CFTC")  already 
has  approved  NYFE's  amendment. 
ICC  believes  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  options 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

ICC  does  not  believe  that  fho 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

ICC  has  neither  solicited  nor  received 
comments  on  the  proposed  rule  change. 

in .  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  the  Commission's  order 
temporarily  approving  ICC's  registration 
as  a  securities  clearing  agency  because 
the  filing  primarily  relates  to  ICC's 
futures  clearing  activities  and  does  not 
otherwise  concern  the  clearance  and 
settlement  of  securities  positions  and 
the  safeguarding  of  securities  and 
related  funds.'  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Those  wishing  to  make  a  written 
submission  should  file  six  copies  of  the 
submission  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  submission, 
subsequent  amendinents,  written 


MSU.S.C7Si(bMl)(lM8). 


i  SacuritiM  Excfaang*  Act  ReletM  No.  26154 
(Octobor  3. 1968).  S3  FR  39SSe  (File  No.  SR-IOC- 
600-21)  n.lS. 
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statements  with  resi)ect  to  the  proposed 
change  that  are  filed  with  the 
Commission,  and  writtwi 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  5  U.S.C.  532,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  ICC.  All 
submissions  should  refer  to  File  No. 
SR-ICC-93-6  and  should  be  submitted 
by  August  31. 1993. 

For  the  Commission  by  the  Diviaion  of 
Market  Ragu^atioD,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlajsd. 
Depu  ty  Secniary: 

IFR  Doc  93-19093  Filed  8-»-93;  8:45  am] 
■LUNQ  COM  WIO-M-M  I 


[R«l«aae  Hol  34-32706;  FMe  No.  Sn-OCC- 
93-13] 

S«lf-ft«gulatory  dgwiUationt;  Tha 
Optiona  Ctaarfng  Corp.;  Ordar 
Approving  a  Propoaad  Ruia 

August  2. 1993.  I 

In  the  Matter  of  Self-Regulatory 
Organizations;  The  Options  Qeeriog 
Corporatloo;  Order  Approving  a  Proposed 
Rule  Change  tc  Expand  the  Croee-Margin 
Program  betweec  The  Optioos  Clearing 
Corporetion  asd  the  Kansas  Qty  Board  of 
Trade  Clear  og  O.rporation  to  Include  Non- 
proprietary Positions  of  Market  Professionals. 

On  May  20. 1993,  The  Options 
Qearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-93-13)  wilb  the  Securities  and 
Exchange  Commission  ("OMnmission") 
ptirsuant  to  soction  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
July  6, 1993,  to  soUcit  comments  from 
interested  persons.'  On  July  1, 1993, 
OCC  filed  Arr  endment  No.  1  and  on 
July  15, 1993,  OCC  filed  Amendment 
No.  2  to  the  rale  change.^  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposal. 

I.  Description 

OCC's  rule  change  expands  the  cross- 
margining  program  between  OCC  and 
the  Kansas  City  Board  of  Trade  Gearing 


Corporation  ("KOC")  to  inchide  non- 
proprietary positions  carried  by 
participating  clearing  members  on 
behalf  of  market  professionals.* 

When  OCC  originally  filed  for  the 
cross-margining  program,  it  requested 
that  the  Commission  approve  both  a 
proprietary  and  a  non-proprietary  cross- 
margining  program.^  Because  KOC 
acquiescMl  to  a  request  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  to  implement  a 
proprietary  cross-margining  program 
initially  and  to  aeek  expansion  of  the 
program  later.  OCC  amended  the  filing 
and  requested  that  the  Commission 
consider  only  the  proprietary  portion  of 
the  filing  e  On  February  26. 1992.  the 
Commission  approved  the  OCC/KCC 
proprietary  cross-margining  program.' 
OCC  has  now  been  advised  by  KCC  that 
KCC  wants  to  expand  the  cross- 
margining  program  to  include  non- 
proprietary  positions.  The  CFTC  has 
approved  the  expansion. 

The  proposed  OCC/KCC  croes- 
margining  program  parallels  the  existing 
non-proprietary  cross-margining 
program  between  OCX^  and  the  Chicago 
Mercantile  Exchange  ("CME")  and  the 
Amended  and  Restated  ChMS-Margining 
Agreement  between  OCC  tad  KCC 
("OCC/KCC  XM  Agreement")  is 
substantially  similar  to  the  Amended 
and  Restated  Cross-Margining 
Agreement  between  OCC  and  CME 
("OCC/CME  XM  Agreement").*  The 
differences  between  the  two  programs 
and  agreements  are  set  forth  below. 

First,  the  List  of  Eligible  Contracts, 
which  is  set  forth  as  Exhibit  A  to  the 


UMI 


>  17  CFR  2a0.3O-3<aXl2)  (1992). 

« 15  U.S.C  78»(b)(iasa), 

*SecujidM  Exchacgs  Act  R«la«M  No.  32533 
Ouna  2S.  1903).  Sa  FR  3*238  [FU«  No.  SR-00093- 
13). 

>  Th«  amaodmanls  nwda  tocknical  clarifications 
to  (fa«  propOMl. 


OCC/KCC  XM  Agreement,  is  tailored  for 
the  OOC/KCC  cross-margining  program. 
The  List  of  Eligible  Contracts  reflects 
that  in  addition  to  OCC-cleared  put  and 
call  options  on  the  Value  Line  Index 
and  KCC-deared  futures  on  the  Value 
Line  Index,  which  were  the  original 
Eligible  Contracts  under  the  OCC/KCC 
proprietary  cross-margining  program, 
OCC-cleared  put  and  call  options  on  the 
S&P  MidCap  400  Index.  Russell  2000 
Index,  and  Wilshire  Small  Cap  Index 
and  KCC-cleared  put  and  call  options  on 
the  futures  on  the  Value  Line  Index  and 
futures  and  put  and  call  options  on  the 
futures  on  the  MiniValue  Line  Index 
have  been  added  as  Eligible  Contracts." 

Second,  the  OCC/KCC  XM  Agreemwit 
does  not  contain  provisions  for  "super 
margins"  because  KCC  does  not  impose 
such  margin  requiremmts  on  its 
clearing  members.  OCC  has  always 
maintained  that  super  margins  are  not 
essential  to  cross-margining,  and  the 
Commission  has  approved  another  OCC 
cross-marginii^  program  that  does  not 
impose  such  requirements.^o 

Third,  the  term  affiliate  has  been 
defined  in  the  OCC/KCC  XM  Agreement 
to  conform  to  the  definition  set  forth  in 
the  OCC/ICC/CME  trilateral  cross- 
margining  agreement."  The  definition 
in  the  CXX/KCC  Agreement  focuses  on 
the  relationship  between  the  affiliates  as 
opposed  to  the  status  of  an  account 
carried  by  affiliates  for  one  another.*' 


«  Under  ths  noa-proprialary  oois-aurgimng 
program  between  OCC  and  KCXI,  marlLSl 
profoasionals  ir«  defined  as  (1)  any  market-makar, 
spedaliat.  or  regiMared  bader  as  dafined  ia  tfaa  OOC 
RuIm  and  (2)  any  Kansas  Qty  Board  of  Trade 
("KCBT ")  msiriixsT  or  affiliated  exchange  member, 
to  the  extent  b«  c>r  i(  i*  traoiog  for  hi:  ar  it5  own 
account  and  not  for  otfaan;  provided  that  socfa 
markal-ataker.  specialist,  re^starad  txadar,  KCBT 
member,  or  affiliated  exchange  member  actively 
trades  for  his  or  its  own  account  eligible  contracts 
cleared  by  each  daaring  organization. 

>  Securities  Ex(^asi(ie  Act  Itelease  Na  30064 
(December  11,  IWl),  56  FR  65769  (File  No.  SR- 
CXX-Bl-Oel  (notice  of  filing  of  proposed  rule 
change  to  establish  OCX/KCX:  cross-maigioXng 
program). 

•  Letter  from  Jamas  C  Yong,  Deputy  Ceosnl 
Counsel,  OCC,  to  Jer^  W.  Carpeoter,  Chief,  Branch 
of  Clearing  Agency  Regulation,  Division  of  Market 
Regulation.  CaBamisston  (February  21, 1942). 

'Securities  Exchange  Act  Release  No.  3G413 
(Februwy  26. 19921.  57  FR  7B30  iFiW  No.  SR-OCC- 
91-09)  (order  approving  the  OCC/KCC  proprietary 
croM-margining  program). 

•Par  a  description  of  the  OCC/CME  ooss- 
margiaing  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  27296  (September  26. 1989),  54  FR 
41195  (File  No.  SR-OCC-«»-0l)  (order  spproving 
OCC/CME  proprietary  crass-viar^nlng)  and  29991 
(November  26, 1991),  56  FR  61456  (File  Na  SR- 
(XXV90-01 1  (ordar  approwiag  OCC/CME  nan- 
proprietary,  market  professional  cross-margining). 


•  In  Securitiea  Exchange  Act  Release  No.  32020 
(March  19.  1993).  sa  FR  16438  [File  No.  SR-OCC- 
93-05  i  (notice  and  order  granting  accelerated 
approval),  the  Commission  approved  for  cstMS- 
margining  under  the  OOC/KCC  proprietary  cios*- 
margining  progrwn  tlM  craatioa  of  a  small 
capitallxatioa  index  product  group  which  includes 
the  sap  MidCap  400  Index,  Rnss^  2000  bidex. 
Value  Line  Index,  MiwVahie  Lias  Indaoi.  and  die 
Wilshire  Scoall  Cap  Index. 

10  Securities  Exchange  Act  Release  No.  31414 
(November  6, 1992),  57  FR  S3»43  [File  No.  SIU 
OCC-92-22I  (order  approving  OCC/Comex  non- 
proprietary cross-margining  prop  am). 

>i  Securities  Exchange  Act  Release  No.  33S34 
(lune  26, 1993).  58  FR  36334  [FUe  Nos.  SR-OCC- 
92-28  and  SR-ICC-OS-OS)  (order  approving  Ihe 
trilateral  cross-maigialng  agreement  between  OCC. 
ICC.  and  CME). 

12  The  definition  of  affiliate  as  set  forth  in  the 
original  OCC/CME  Amended  Agreement  stated  that 
eodi  entity  must  be  a  parson  whose  account  with 
the  other  entity  would  ao(  ba  the  account  of  a 
customer.  This  dafinition  was  originelly  adopted  in 
the  context  of  proprietary  cross-margining  and  was 
intended  to  insure  the  appreprialeness  under 
Commission  and  CFTC  rules  and  ragulations  of 
commingling  funds  bsoeScially  owsed  by  each  of 
the  pair  of  affiliates  in  a  proprieiary  cross-margining 
account.  However,  there  is  no  legal  necessity  for 
this  definition  to  focus  on  the  status  of  an  accouol 
(i.e.,  proprietary  or  customsr)  carried  by  one 
affiliate  for  Ihe  other.  Therefore,  in  order  to 
eliminate  confusion,  the  definition  of  affiliate  is 
based  on  the  relationship  of  ihe  entities  {Le.,  control 
of  one  entity  over  the  other  or  the  entities  beiag 
under  cooaaoB  Goabtii).  Tha  OOCnCCC  XM 
Agreement  defines  affiliate,  urban  used  in  respect 
of  an  OCC  clearing  member  or  a  KOC  clearing 
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Fouith.  Section  3  of  diaOOC/KOC  XM 
AgneamA.  EstahUduMot  of  XM  Ptodge 
AcoounU  Ld  the  OOC/dlEXM 
Agreement,  intentknudly  bat  been  left 
blank.  Clauing  oMOkben  participating 
in  the  OCC/KCC  croaa-maigining 
program  are  not  permitted  to  dadgnate 
any  cross-margin  account  as  a  crost- 
marvin  pledse  account. 

Fmh,  \ha  ^.^^ua^  in  sectioD  6  of  the 
CXXVKCC  XM  A^eement,  Foims  of 
Initial  Margin  and  Method  of  Holding 
Initial  Margin,  provides  that  securities 
deposited  as  initial  margin  in  the  OCC/ 
KCC  cross-margining  program  shall  be 
valued  in  acrordance  with  OOC's  Rule 
r)04(d).  Rule  604(d]  now  requires 
common  stodi  deposited  as  margin  to  be 
valued  at  50%  of  current  market  value. 
The  language  of  Section  6  allows  the 
'('aluation  rate  used  in  CX>C  Rule  604(d) 
always  to  be  used  as  the  valuation  rate 
for  common  stock  deposited  as  Initial 
margin  for  a  cross-margin  account 
without  the  need  for  an  amendment  to 
the  OCXyKCC  XM  Agreement  should  the 
Rule  604(d)  valuation  rate  change,  is 

n.  lUscussion 

The  Commissicm  beliwea  that  the 
proposal  is  consistflnt  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.>«  Sections  17A(b)(3)(A)  and  (F) 
require  that  a  claaring  agency  be 
structured  and  its  rritoa  designed  to 
promote  the  mompt  and  accuiate 
clearance  and  settlement  of  securities 
transactiana  and  to  assure  the 
safeguarding  of  funds  and  securities  in 
its  custody  and  control  or  for  which  it 
is  responsible. IS  Furth«inara,  in  section 
17A(a)(2KA)(ii)  Congress  called  fior  the 
estabUshment  of  linked  or  coordinated 
fadlitiee  for  the  ckarance  and 
settlement  of  transactions  in  securities, 
securities  options,  futures  contracts,  and 
options  on  ruturea  and  conunodities.'* 


Ramfaar,  M  a  p«aaa  or  MMity  thMI  dltectiy  or 
todirortly  conliob  wah  rlooiliif  meabm  tm  that  to 
diiactly  or  tadinctly  ooaboUod  bf  or  undar 
common  cootiol  with  tuch  cl«ariii|  maoilMr. 
Owsenhip  of  10%  cT  moi*  of  Iha  coaunon  Hock 
of  &•  raU«nt  wUty  will  bo  dMiBad  prtaM  fKte 
to  givt  control  of  thst  eatity.  OOC^KCC  XM 
AgrMoiont.  Sactkm  IM  uid  laUar  bom  |an>M  C 
Tang.  Dopoty  Gnaral  CovMol.  OCC  lo  |aa*0Ma 
KaUmm.  AancMi  Dindar.  Dhijiaa  of  MvlMt 
Regulatioa.  CoBBiMiaa  Only  7. 1W2). 

"OCC  hM  lilod •  jmpoMd  ful*  changa  with  the 
Commission  wluraby  OOC  would  tw  parmitted  to 
valuo  debt  and  M|ulty  MoarWw  dopoaltod  ai 
maigin  at  70%  oT  Ikair  canaot  makal  wahiaa  nilbw 
than  at  S0%.  SaonMoa  bckai^  Act  IWaaaa  No. 
31169  (Saptambar  17. 1992).  57  FR  43041  (File  No. 
SR-0CX>92-131  (ootica  of  filing  of  a  propoaad  raia 
changa). 

i«  IS  VS.C.  78q-l  (1988). 

» IS  U.S.C  78<|-l(b)OXA)  and  (F)  (19881. 

i«lS  US.C  7a4-l(a)(2)(AMii)  (1990).  Cooataaa 
addad  this  aactiaa  to  te  Act  by  aoacting  Iha  Market 
Reform  Act  of  199a  Pub.  L.  No.  101-432. 104  StaL 
963  (1990).  For  a  detailed  discussion  of  the  progress 


For  the  reasons  sat  forth  beiow.  the 
C^ommission  finds  that  OOC's  proposal 
is  consistent  with  these  statutory 
directives.*' 

Since  it  granted  approval  of  the  first 
croaa-maii^iing  program  in  19B8,i8  tiie 
Oimmission  repeatedly  has  found  Aat 
cross-margining  programs  are  consistent 
with  clearing  agency  responsibilities 
imdei  section  17A  of  the  Act.  As  the 
Commission  previously  noted,  crosa- 
margining  programa.  among  other 
things,  tend  to  enhance  clearing  member 
and  systemic  liquidity  both  in  times  of 
normal  trading  and  in  times  of  stress.** 
Under  routine  trading,  clearing 
members  who  participate  in  a  cross- 
margining  program  have  lower  initial 
margin  deposits.  Reduced  margin 
requirements  help  clearing  meo^rs 
manage  their  cash  flow  by  increasing 
available  case  to  be  used  for  othw 
puipoeea.  In  timas  of  market  stress  and 
high  volatility,  lower  initial  margin 
requirements  could  prove  crucial  in 
maintaining  the  liquidity  of  clearing 
mmnbers  and  thus  would  enhance 
liquidity  in  the  market  as  a  whole.  By 
enhancing  market  liquidity,  cross- 
maigining  arrangnnents  remove 
impediments  to  and  help  perfect  the 
mechanism  of  a  national  s)'stem  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.") 

In  addition,  the  Commission 
consistently  has  indicated  that  by  more 


toward  conrdl nation  cr  Unluge  in  the  national 
clearance  and  sattlaoiant  systsok.  raCar  to 
Commission,  Kaport  on  rrogmes  Toward 
EstabUshiav  UaLad  or  Coordinalad  Facilities  for 
OearaBoa  and  Settlanant  (rf  TMBsadiaos  in 
Senuitias.  Opiiaos,  and  Futures  (March  S.  1993). 

I'For  a  genaral  discussion  of  the  benefits  of  cross- 
margining,  refsr  to  Secwitiaa  Exchange  Aol  Bnlwaso 
Noa.  27298 and  29991.  supranols S. 

MSecnritiaa  Bxchanga  Act  Releasa  No.  28153 
(Oelabar  3. 1988).  53  FR  39587  (approvia;  noa- 
proprietary  X-M  program  bet«n*an  OCC  and  tCQ. 

t*5.f .,  Securities  Exchange  Act  Release  Nos. 
30413  (February  28, 1992),  57  FR  ?iX  (orkr 
appraring  OGC/Kanaas  City  Board  of  Trade 
Clearing  Corporation  aoas-margising  program  far 
proprieUry  poaitions):  29991  (Nowmber  26. 1991), 
56  FR  81458  (order  approving  axpansiosi  of  OCXJ 
CME  crossHnargining  program  to  iochida  positions 
held  for  market  profeasionals):  29888  (October  31, 
1991).  56  FR  56680  (order  appaovii^  OCC/Board  of 
Trade  Clearing  Corporation  cross-margining 
program  for  proprietary  positions);  27298 
(September  26. 1969),  54  FR  41199  (Order 
app» wiug  OOCTOg  Croas-msBginiag  piogiaui  for 
proprietary  poaitioas). 

»Shartly  after  the  1987  market  braA.  then 
waaaury  Secretary  NiCBolas  F.  Brady  ralsnad  to  the 
clearance  and  settlement  sjistam  aa  tfia  weakest  Hnk 
in  the  naUon's  financial  s^t««  snd  noted  that 
impiiiisawaHli  to  the  clearaiioe  and  saHlsroea* 
system,  sudi  as  Ibosa  pspridad  by  ooes  maigii^ng 
arrangaments,  awuld  "help  aasura  that  a  securities 
asarkat  failure  doea  not  become  a  credit  market 
taihau."  fte  ktefcet  Rafarm  Act  of  1989:  foim 
llaarimaoBS.aabaloaatbaSnbmmni  on 
Securitiaa  aaid  dta  Sanato  Coma,  on  Banking. 
Hwisli^and  Urban  AfUis.  lOlat  Caa«..  Isl  Sasa. 
225  (Oct  28. 1989)  (stalemant  of  Nicholas  F.  Beady. 
Secretary  of  the  Treesury). 


accurately  reflecting  a  clearing 
membar's  portfolio  rid:,  crosa-maigining 
arranoaaients  anhanoa  clearing  member 
liquimty  and  tharaby  reduce  me  ride 
tiliat  clearing  mambara  %rill  become 
insolvent  in  times  of  extreme  market 
stress.  Enhancing  clearing  member 
liquidity  thus  promotes  the  safisty  of  the 
entire  clearance  and  settlement  system 
by  increasing  the  Uquidity  of  individual 
participants  and  thereby  decreasing  the 
threat  of  a  ripple  effect  of  insolvencies 
caused  by  the  demise  of  a  major  market 
participant. 

Cross-margining  also  enhances  the 
security  of  the  clearing  system  because 
when  an  obligation  is  hedged  '^  hy  a 
position  based  on  the  same  underlying 
asset,  any  decrease  in  the  value  of  one 
positiaa  will  be  offset  by  a 
(xnrresponding  increase  in  the  value  of 
the  other  position.  The  main  difference 
between  the  previously  approvixl  OCC/ 
KCC  proprietary  cross-margin  program 
and  the  ncui-proprietary  cross-margin 
program  being  approveid  in  this  order  is 
that  under  the  non-proprietary  cross 
margin  program  the  clearing  members 
receive  margin  benefits  for  not  only  the 
clearing  mambars'  own  positions  but 
also  for  the  positions  of  maiket 
professionals  that  the  clearing  members 
carry  in  the  non-proprietary  cross- 
margining  account 

Unlike  a  clearing  member's 
proprietary  positions,  where  the 
clearing  member  controls  the 
establishment  and  Uquidatiou  of  the 
position,  a  non-proprietar>'  position 
presents  the  risk  that  a  market 
professional  could  affect  the  clei&ring 
member  adversely  by  liquidating  one 
side  of  the  combined  position.  To 
reduce  OCCs  risk  exposure,  OCC  has  a 
series  of  salaguards,  which  have  been 
subject  to  CUimmission  revit>w  designed 
to  reduce  the  risk  that  a  clean  ne 
member  poses  to  the  sysioin.*'  il)e>e 


*<  la  lUs  order,  tiae  torms  bedtfv  and  uHs«<  refer 
to  faturae  «Mi  opthwM  poaitions  i)mi>  cloceiy 
cotreisAe  so  that  posaflJa  leases  in  otm  intinimant 
can  be  raducadtTrnoealbto  gains  in  another 
instrusaent  (eg.,  a  long  futures  ooDlivi  on  Hie 
Standard  sad  Poor's  900  Index  with  a  ioof  pat 
option  contract  en  te  Standard  and  r-oor^  509 
tedex).  Use  of  die  tarms  hedgr  and  ofHo'  'n  this 
order  anould  not  be  read  as  necMsanly  cienning  or 
interpreting  hedge  or  offset  as  those  terms  are 
deSoed  in  the  Act,  The  commodity  Exchange  Ad. 
Bankruptcy  Code,  or  any  of  the  rules  and 
regulaticBS  thereunder. 

ss  Among  others,  these  safsRuards  Inchide  OCCs: 
(1)  Stock  CIaari.ng  Fund  and  >'.'.n  t/y.iry  Securities 
Qeadng  Fund  (Sacvitiaa  Exchange' Act  Release  Na 
27410  (October  31, 1989).  54  FR  46668  IFUe  No. 
SR-OOC-ae-OeO:  (2)  Tbeorstlcsl  loteRnarkst 
Margining  System  ("nMSI  which  amplcys  option 
price  theory  to  identify  and  maasuie  markM  risk 
and  to  calculate  margin  raqcirementi  (Securities 
Exchange  Act  ReisM*  No.  32388  (May  28. 19lMf.  S8 
FR  31989  [File  Na  SR-O0C-4e-0Sl);  (3) 
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procedural  saieguards.  in  conjimction 
vrith  minimum  capital  qualifications 
established  by  OCC.  provide  a  basis  for 
approval  of  the  proposed  non- 
proprietary cross-marmning  program.  »3 

l^e  Commission  believes  that  the 
interrelationships  between  the  financial 
markets  and  the  need  for  a  system  of 
maroining  which  reflects  the  true  risk  of 
comoined  portfolios  justifies  cross- 
margining  of  futures  and  options 
positions.  Because  the  non-proprietary 
cross-margining  program  being 
approved  by  this  order  both  helps  to 
further  such  a  system  of  margining  and 
is  open  to  all  OCC  and  KCC  members 
that  choose  to  participate,  the 
Commission  believes  the  non- 
proprietary cross-margining  program  is 
fully  consistent  with  section  17a  of  the 
Act  and.  therefore,  is  approving  OCC's 
proposed  rule  change.  | 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act." 

It  is  thenfore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-93-13)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  »• 

Margaret  H.  McFarland, 
Deputy  Secntary. 

IFR  Doc  93-19092  Filed  8-9-90;  8:45  am 
■UMQ  COM  soie-tt-ii  i 


Concaatntion  Monitoring  System  which  enables 
OOC  to  analyze  and  addreaa  risk*  raaulting  from 
concentialed.  undivaniflad  optioa*  portfolios 
(Division.  Commission,  Markal  Analysis  of  October 
13  and  10.  ISSS.  at  137-42  (Dacambar  1990)):  (4) 
Mak  Managemant  System  which  aaBarally  allows 
OCC  to  avahiata  the  risks  asaodatad  with  tha  entire 
stock,  options,  and  hituraa  portfolioa  held  by  iU 
daaring  manbars  (Sacuritiaa  Bwrhama  Act  Release 
No.  3034e  (Fabiuaty  S.  1992);  97  FR  S19S  (File  No. 
SR-OCC-91-17n:  (S)  valued  securitiaa  program 
eligibility  staadards  far  stock  and  corpoirala  debt 
which  help  to  enaura  diat  a  clearing  member's 
stocks  deposited  as  margin  will  have  an  active, 
liquid  marfcat  to  permit  their  sale  or  pledge  In  the 
event  ofa  manhar  daCault  (Securitiea  Exchange  Act 
Kelease  No.  29S7S  (Ai^ual  IS,  1991),  SS  FR  41S73 
IFUe  Na  SR-OOC-as-OSl):  and  (S)  valued 
securities  program  concaDlntioa  rMio  which  limiu 
the  amount  of  stock  of  any  ooe  iaauar  that  can  be 
held  in  an  account  to  tan  percent  of  the  margin 
raquiranent  far  the  account  (id.). 

*s  OOC  raqoires  that  each  deving  member  shall 
have  an  initial  net  capital  of  not  leaa  than 
$1,000,000  «d  that  tiM  aggi  agate  principal  amount 
of  the  deariag  aMobar's  aattstKtory  subordination 
agiaemsnti.  other  than  such  apvMMnts  «rhich 
qaallfy  aa  equity  capital  under  Coauiiasion  Rule 
lSc3-l(d)  (17  CPR  24ai9cS-l(d)  (1992)1.  shall  not 
initially  «Keed  7t>%  of  the  deariag  ataoiber's  debt- 
equity  total  OCC  Rule  301(a). 

Misu.s.C7aq-i(i9aa). 

» IS  U.S.C  7Ss(b)(2)  (19SS).        i. 
>•  17  CFR  30(U»-3(aXl2)  (IMM 


[RetaMS  Na  34-32708:  File  No.  SfM>SE- 
•2-24] 

Solf-Regulatory  OrganiiatlofM;  Pacific 
Stock  Exchang*.  Inc.;  Ordar  Qrantlng 
Approval  to  Propoaad  Ruia  Changa 
Ralallng  to  AmarKtmanta  to  Rula  12, 
Arbitration,  of  tha  Rulaa  of  tha  PSE 

July  30. 1993. 
I.  Introductioii 

On  August  13. 1992.  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  ptirsuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereiinder.i  a  proposed  rule  change  to 
amend  Rule  12,  Arbitration,  of  the  Rules 
of  the  PSE.  On  September  1. 1992,  the 
PSE  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  to  clarify  certain  language  in  the 
proposed  amendments  relating  to 
simplified  arbitration  for  public 
customers,  initiation  and  adjournment 
of  arbitration  proceedings,  and  pre- 
dispute  arbitration  agreements.  >  On 
November  10. 1992.  the  PSE  submitted 
to  the  Commission  Amendment  No.  2  to 
the  proposed  rule  change  to  make 
further  clarifications  in  the  proposed 
amendment  regarding  initiation  of 
proceedings.*  On  December  4. 1992.  the 
PSE  submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change  to  correct  clerical  errore  in 
Amendment  No.  2  regarding 
consolidation  of  claims.^  On  February 
26, 1993,  the  PSE  submitted  to  the 
Commission  Amendment  No.  4  to  the 
proposed  rule  change  which  added 
Uuiguage  concerning  the  timing  of  the 
Director  of  Arbitration's  determination 
regarding  consolidation  of  claims."  The 
PSE  states  that  all  of  the  proposed  rule 
changes  refiect  amendments  to  the 
Uniform  Code  of  Arbitration  ("Uniform 
Code")  approved  by  the  Securities 
Industry  Conference  on  Arbitration 
("SICA").' 


•  lSU.S.C78a(bNl)(196S). 
1 17  CFR  240.19b-4  (1991). 

>  See  latter  from  Roeemary  A.  MacGuinness. 
Senior  Counsel.  PSE,  to  Betty  Prout  Staff  Attorney. 
Commissioo.  dated  August  2S,  1992. 

«See  letter  from  Roeemary  A.  MacGuinness, 
Senior  Counsel.  PSE,  to  Betoy  Prout  Staff  Attorney. 
Coounissioa.  dated  Noveariier  4, 1992. 

■  Sea  laoar  from  Roeemary  A.  MacGuinness, 
Senior  Counsel.  PSE.  to  Betty  Prout,  Staff  Attorney. 
Commission,  dated  November  20, 1993. 

•  See  letter  from  Rosemary  A.  MecCiilnneai. 
Senior  Counsel  PSE,  to  Sharon  Uwioa.  Assistant 
Director,  ^~n-''f'~'  deled  February  20, 1993. 

ySKA  U  coapriaad  of  a  repreeentobve  bom  each 
•elf-fegutetory  orMlation  ("SRO")  that 
ailinlnisleis  an  aihitration  prograaa,  a  representative 
of  the  aacuritles  induatiy.  and  km  tepraasntativea 


The  proposed  rule  change,  together 
with  Amendment  Nos.  1.  2.  3  and  4,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32037  (March 
23. 1993).  58  PR  16566  (March  29. 
1993).  No  comments  were  received  on 
the  proposal. 

n.  Description  of  the  Proposals 

The  following  is  a  summary  of  the 
proposed  changes  to  Rule  12, 
Arbitration,  of  the  PSE  Rules: 

Rule  12.1(d)    Referral  of  Claims 

Proposed  new  subsection  (d)  of  Rule 
12.1  would  permit  the  Exchange  to  refer 
a  claim,  with  the  claimant's  consent,  to 
the  SRO  where  the  subject  transaction 
occtured.  This  amendment  is  proposed 
to  enable  the  Exchange  to  distribute 
cases  more  evenly  to  the  SRO  where  the 
transactions  occurred. 

Rule  12.1(e).  12.34(5)    Class  Action 
Claims 

The  proposed  Rule  relating  to  class 
actions  provides  that  class  actions  are 
ineligible  for  submission  to  arbitration. 
The  proposal  would  enable  brokerage 
customera  to  pureue  class  action  claims 
against  their  broker-dealers  in  court 
notwithstanding  any  arbitration 
agreement  they  mi^t  have  signed.  The 
proposed  Rule  also  provides  that  any 
claim  filed  by  a  member  or  members  of 
a  putative  or  certified  class  action  is 
ineligible  for  arbitration  at  the  Exchange 
if  the  claim  is  encompassed  by  a 
putative  or  certified  class  action  filed  in 
federal  or  state  court,  or  is  ordered  by 
a  court  to  a  non-self-regulatory 
organization  arbitration  forum  for  class- 
wide  arbitration.  However,  the  prooosed 
Rule  provides  that  such  claims  shall  be 
eligible  for  arbitration  in  accordance 
with  the  proposed  Rule  or  pursuant  to 
the  parties'  contractual  agreement,  if 
any,  if  a  claimant  demonstrates  that  it 
has  elected  not  to  participate  in  the 
putative  or  certificNd  class  action  or.  if 
applicable,  has  compiled  with  any 
conditions  for  withdrawing  bom  the 
class  prescribed  by  the  court. 

Proposed  Rule  12.34(5)  would  require 
that  all  new  predispute  arbitration 
agreements  %vith  customera  include  a 
statement  regarding  the  ineligibility  of 
class  actions  for  submission  to 
arbitration  in  accordance  with  the 
provisions  of  proposed  Rule  12.1(e). 


of  the  public  The  SROs  that  administer  an 
arbitratioa  program  are  the  New  York.  American, 
Boaton.  dndmiatl,  Chicago.  Padfic,  and 
Philadelphia  Stock  Bsduagea,  the  Chicago  Board 
Options  fin^Miga.  the  National  Aaeodatiaa  of 
Securities  Oeelers.  and  the  Munidpel  Securitiea 
RulentekiHg  Board. 
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Rule  12.2    Discovery  in  Simplified 
Arbitmtion  Cases 

Currently,  the  PSE  doos  not  have 
wparate  provisions  dealing  with 
discovery  in  Simplified  Cases  (claims 
under  $10,000).  Tbe  proposed 
amendment  to  Rule  12.2  would  refer  the 
parties  to  Rule  12.14,  General  Provisions 
Governing  Pre-Hearing  Procedures,  for 
cases  in  which  an  oral  hearing  has  been 
requested  and  would  provide  shorter  ^ 
time  frames  for  cases  administered  on 
the  basis  of  the  pleadings  alone. 
Specifically,  Rule  12.2(h)(iii)  would 
provide  that,  in  simplified  arbitratioa 
cases,  if  no  bearing  is  demanded  or 
consented  to,  all  requests  for  document 
production  should  be  submitted  in 
writing  to  the  Director  of  Arbitration 
within  ten  business  days  of  notification 
of  the  identity  of  the  arbitrator  selected 
to  dedde  the  case.  The  proposal  also 
would  require  the  requesting  party  to 
serve  simiiltaneously  its  requests  for 
document  production  on  all  parties. 
Any  response  or  objectian  to  the 
requested  doounent  production  would 
have  to  be  served  on  all  parties  and  filed 
with  the  Director  of  Arbitration  within 
five  business  days  oi  receipt  of  the 
requests  for  productioa.  The  selected 
arbitrator  would  be  empowwed  to 
resolve  all  requests  under  these 
procedures  oo  the  papers  submitted. 

Rule  i  2.1 3(c)    Service  and  Filing  with 
the  Director  of  Arbitration 

The  PSE  proposes  to  amend  Rule 
12.13(c)  to  specify  that  filing  with  the 
Director  of  Aibitreti(m  must  be  made  on 
the  same  date  as  service.  This 
amendment  would  ensure  that  parties 
send  their  documents  to  the  Exchange  at 
the  same  time  that  Ihey  are  sent  to  the 
other  parties. 

Rule  12.13(d)(2)  and  (d)(3) 
Consolidation 

This  amendment  would  codify  and 
clarify  the  Director  of  Arbitration's 
pown*  to  make  a  preliminary 
deter'nination  rt^garding  consolidation 
of  claims  for  hearing  and  award 
purposes.  The  amendment  also  woidd 
provide  that  in  arbitrations  where  there 
are  multiple  claimants,  respondents,  or 
third  party  respondents,  the  Director's 
preliminary  datenninatioo  whether 
parties  should  proceed  in  the  same  or 
separate  arbitrations  would  be 
considered  subsequent  to  the  filing  of 
all  responsive  pleadings. 

Existing  Rule  12.13(d)(3)  would  be 
renumbered  as  Rule  12.13(d)(4). 
Amendments  to  this  subsection  would 
require  the  aibitntion  panel  to  make 
further  determinations  vnth  respect  to 
idiider  or  consolidation,  and  would 


substitute  the  word  "joinder"  in  the 
place  of  "joining,  "s 

Rule  12.1 8(a)    Adfoamments 

The  PSE  proposes  to  amend  its  rule 
concerning  fees  for  adjournments  to 
conform  to  changes  made  by  SICA.  The 
current  rule  provides  that  a  party 
requesting  an  adjournment  after 
arbitrators  have  been  appointed  must 
deposit  a  fee  equal  to  ine  initial  deposit 
of  hearing  session  fees  for  the  first 
adjournment,  and  twice  the  initial 
deposit  of  hearing  session  fises,  not  to 
exceed  $1000,  for  a  second  or 
subsequent  adjournment.  Arbitrators 
msy  waive  the  fee  or  in  their  awards 
may  direct  tLe  return  of  the 
adjournment  fee.  As  amended.  Rule 
12.1S(b)  would  provide  that  the  Dirfcctor 
of  Arbitration  can  waive  the  fee,  that  the 
arbilrators  also  can  waive  or  order  a 
refund  of  the  fee,  and  that  the  fee  would 
be  returned  if  the  adjournment  is  not 
granted.  The  PSE  states  that  waivers 
should  be  considered  on  a  case  by  case 
basis. 

Rule  12.23    Interpretation  of  Rule  12 
and  Enforcement  of  Arbitration  Rulings 

This  amendment  would  codify  and 
clarify  the  arbitrators'  existing  power  to 
take  appropriate  action  to  enforce  their 
rulings  in  the  event  of  non-compliance 
by  8  party.  Amended  Rule  12.23  would 
speci.fy  that  such  interpretations  and 
actions  to  obtain  compliance  shall  be 
final  and  binding  upon  the  parties. 

Currently,  sanctions  for  non- 
compliance are  not  always  ordered  or 
requested  because  arbitrators  and 
parties  may  be  unaware  of  an 
arbitrator's  power.  The  Uniform  Code  is 
silent  with  respect  to  this  issue.  The 
PSE  states  that  the  amendirent  will 
apply  mainly  in  the  area  of  failure  to 
comply  with  discovery  reouests. 

The  PSE  states  that  its  objective  in 
making  these  amendments  is  to  make 
PSE's  Rule  12,  Arbitration,  consistent 
with  the  SICA  Uniform  Code.  The  PSE 
believes  that  the  proposed  rule  change 
is  consistent  with  section  6(b)(5)  of  the 
Act.B  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  investors  and  the  public 
interest  by  ensuring  that  members  and 
member  organizations  and  the  public 
have  an  impartial  forum  for  resolution 
of  their  disputes. 

in.  Discussion 

The  Commission  has  con&iderad  the 
Exchange's  proposed  rule  change  and 
finds  that,  for  the  reasons  set  forth 


•  Tb«tit)«(if  Rule  lX.13(d)  wacddbeanendMi  to 
change  "loinlng"  lo  ")oind«"  ami  i 
reiwence  to  "Multiple  Paitiee." 

•  lSU.S.C78llbXS)(t9SS). 


below,  the  proposals  are  consistent  with 
the  raquiraments  of  the  Act  and  the 
rules  and  regulations  thereunder  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  of  the  Act.  Section  6(b)f5)  of  the 
Act  requires  than  an  exchange  have 
rules  that  are  designed  to  prevqit 
fiaudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  srd  to  protect 
investors  snd  the  public  interest.  The 
Commission  believes  that,  because  these 
proposed  rules  should  aid  in  the  just 
resolution  of  disputes  between  investors 
and  broker-dealers,  the  proposal  should 
further  the  objectives  of  section  ft{b)(5) 
of  the  Act.  The  Commission  also 
believes,  for  the  reasons  set  forth  below, 
that  the  proposed  rule  change  furthers 
the  public  interest  by  improving  the 
speed  and  efficiency  of  the  oriMtration 
process,  while  at  the  same  time 
maintaining  the  traditional  qualities  of 
arbitration. 

Referral  of  Claims 

The  Commission  believes  that  the 
proposed  amendment  to  Rule  12.1(d). 
which  would  permit  the  PSE  to  refer. 
with  the  claimant's  consent,  arbitration 
claims  which  arise  in  a  readily 
identifiable  market  to  the  arbitration 
forum  for  that  market  should  provide  for 
s  more  efficient  allocation  of  claims 
among  the  varioiu  SROs.  This,  in  turn. 
should  result  in  a  more  efficient 
allocation  of  the  Exchange's  arbitration 
resources  and  a  more  timefy  resolution 
of  the  parties'  disputes. 

Class  Actions 

The  Commission  believes  that  the 
PSE's  proposed  rule  relating  to  class 
action  claims  is  an  important  initiative 
to  protect  investora  and  the  public 
interest  In  the  past,  individuals  who 
attempted  to  certify  class  actions  in 
litigation  were  subject  to  the 
enforcement  of  their  separate  arbitration 
contracts  by  their  broker-dealers. 
Without  access  to  class  actions  in 
appropriate  cases,  both  investors  and 
broker-dealere  have  been  put  to  the 
expense  of  wasteful,  duplicative 
litigation.  The  proposed  rule  would 
prevent  this  practice.  In  addition, 
proposed  PSE  Rule  12.34(5)  will  ensure 
that  arbitration  agreements  cleariy  state 
that  class  action  claims  are  specifically 
outside  the  scope  of  arbitration 
contracts  entered  into  by  membere. 

Baaed  on  the  above,  the  Commission 
believes  that  the  PSE's  proposal  to 
permit  certified  class  actions  to  proceed 
In  court,  while  allowing  individual 
claimants  who  elected  not  to  participate 
in  the  class,  or  who  withdrew  from  the 
class,  to  arbitrate  shoiUd  increase 
customer  confidence  in  the  markets  and 
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promote  th«  efficient  resolution  of 
disputes  for  both  investors  and  broker- 
dealers. 

Discovery  in  Simplified  Aibitration 
Cases 

The  Commission  believes  that  the 
proposed  amendments  to  Rule  12.2, 
Simplified  Arbitration  for  Public 
Customers,  should  improve  the 
procedures  for  administering  arbitration 
cases  involving  claims  luder  $10,000. 
As  noted  above,  the  proposed 
amendment  to  Rule  12.2(h)(i)  provides 
that,  if  a  hearing  is  demanded  or 
consented  to.  PSE  Rule  12.14,  General 
Provisions  Governing  Pre-Hearing 
Proceedings,  applies.  If.  however,  no 
hearing  is  demanded  or  consented  to 
with  regard  to  simplified  aibitration.  the 
proposal  provides  for  shorter  doomient 
production  periods,  including  the 
requirement  that  all  such  requests  be 
submitted  in  writing  to  the  Director  of 
Arbitration  within  ten  business  dajrs  of 
notification  of  the  identity  of  the 
arbitrator  selected  to  decide  the  case, 
and  that  the  party  requesting  document 
production  shall  serve  its  requests  on  all 
interested  parties  simultaneously. 

The  Commission  believes  that  the 
PSE's  adoption  of  this  rule  should 
improve  the  PSE's  simplified  arbitration 
procedures  by  establishing  clear 
procedures  for  discovery  requests  and 
document  production,  and  should 
therefore  assist  in  the  speedy  and 
efficient  resolution  of  arbitration  cases 
involving  small  claims.  Similarly, 
because  the  proposed  amendment  to 
Rule  12.2  would  require  that  the 
requesting  party,  rather  than  the 
Exchange,  serve  all  parties 
simultaneously  with  any  requests  for 
document  production,  the  Commission 
beUeves  that  the  proposal  should  save 
administrative  time  and  costs  while 
continuing  to  ensure  that  all  parties 
receive  adequate  notice  concerning 
requests  for  documents. 

Sennce  and  Filing  with  the  Director  of 
Arbitration 

The  Commission  believes  that  the 
proposal  should  promote  efficiency  in 
the  PSE's  arbitration  procedures  by 
amending  PSE  Rule  12.13(c).  Service 
and  Filing  with  the  Director  of 
Arbitraticm.  to  provide  that  filing  with 
the  Director  of  Aibitration  shall  be  made 
on  the  same  date  as  service.  In  so  doing, 
the  Commission  believes  that  the 
proposal  should  encourage  efficient 
filings  with  the  Exchange  and  service  on 
parties,  thereby  assisting  in  the  timely 
resolution  of  ubitration 


Consolidation 

The  Commission  believes  that  the 
proposed  amendments  to  Rule  12.13 
should  facilitate  the  consolidation  in 
appropriate  cases  of  claims  by  investors 
with  similar  allegations  against  their 
broker-dealers  and  associated  persons. 
The  proposal  empowers  the  Director  of 
Arbitration  with  preliminary  authority 
to  determine  whether  claims  filed 
separately  are  related.  Under  the 
proposal,  all  final  determinations  with 
respect  to  joinder  appropriately  will 
continue  to  be  made  by  the  arbitration 
panel. 

Ad/oum/nenfs 

The  Commission  believes  that  the 
proposed  amendment  to  the  PSE's 
adjournment  fee  rule  is  consistent  with 
section  6(b)(4)  of  the  Act.  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  provide  for  the 
equitable  allocation  of  reasonable  faes 
among  its  members  and  other  persons 
using  its  fBCilities.10  Specifically,  by 
empowering  the  Director  of  Arbitration 
witn  the  authority  to  waive  the 
adjournment  fee,  by  empowering  the 
arbitrators  with  the  authority  to  waive 
or  order  a  refund  of  the  fee,  and  by 
providing  that  the  fee  would  be  returned 
if  the  adjournment  is  not  granted,  the 
proposed  rule  provides  for  the 
reasonable  and  rational  allocation  of 
fees. 

Inteqpretation  of  Rule  12  and 
Enforcement  of  Arbitration  Rulings 

The  Commission  believes  that  the 
amendment  to  PSE  Rule  12.23, 
Interpretation  of  Rule  12  and 
Enforcement  of  Arbitrator  Rulings, 
should  clarify  the  arbitrators'  existing 
authority  to  enforce  their  rulings.  The 
Commission  believes  that  it  is 
appropriate  to  amend  Rule  12.23  to 
affirm  the  arbitrators'  authority  to  take 
appropriate  action  to  obtain  compliance 
%vith  any  of  their  rulings  and  to  provide 
that  sudi  interpretations  and  actions  to 
obtain  compliance  are  final  and  binding 
on  the  parties.  The  proposed 
amendment  should  raise  customer 
confidence  in  the  arbitration  process  by 
assuring  that  those  individuals  who 
utilize  the  PSE's  arbitration  forum 
comply  %vith  the  arbitrator's  rulings. 

It  IS  therefore  ordered,  punuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 
Margaret  R  McFarUnd. 
Deputy  Secretary. 

[FR  Doc  93-19088  Filed  8-9-93;  8:45  am) 
MLUNQ  coot  tSIS-et-H 


[RetoM*  No.  S4-a271t;  FNa  No.  SR-MASD- 
•3-39] 

S«N-R«gulalory  Organizatlont;  niing 
Ol  Propo>sd  Rul*  Cttang*  by  Natiooal 
Association  of  Socuritioo  Doalors,  Inc. 
Rotating  to  tho  Composition  of 
Extended  Hearing  Committees  in 
Dieciplinary  Proceedings 

August  4, 1993. 

Piusiiant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  July  28, 1993,  the 
National  Association  of  Securities 
Dealere.  Inc.  ("NASD"  or  "AssociaUon") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
and  amended  on  August  3, 1993,i  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  H.  Section  6(c)  of  the  NASD 
Code  of  Procedure  ("Code)  to  clarify 
that  former  Market  Surveillance 
Committee  members  are  eligible  for 
service  on  Extended  Hearing 
Committees.  Below  is  the  text  of  the 

(>roposed  rule  change.  Proposed  new 
anguage  is  italicized. 

Code  of  Procedure  Article  il.-41eering 
Panels 

Sec.  b. 

•       •       •       •        ■ 

(c)  In  the  event  of  an  Extended 
Hearing,  the  Committee  shall  appoint  an 
Extended  Hearing  Committee  of  three  or 
more  persons,  all  of  whom  previously 
shall  have  served  as  members  of  a 
District  Business  Conduct  Committee, 
the  Starket  Surveillance  Committee  or 
the  Board  of  Govemora;  provided 
however,  that  the  Chairman  of  the 
District  Committee  or  the  Market 
Surveillance  Committee  shall  have  the 
discretion  to  appoint  to  an  Extended 
Hearing  Committee  one  or  mora  current 
membera  of  siich  bodies  and  to 
compensate  any  or  all  membera  of  the 
Extended  HearUig  Committee  at  the  rate 
then  in  effect  for  aibitreton  appointed 
imder  the  Code  of  Aibitration 
Procedure. 


MIS  use  7S(bN4)  (isaa). 


>  Sm  lettw  from  SimniM  E.  Rotfaweit,  Assoaaca 
Canaral  CounMl.  NASD,  to  Salvfyn  |.  Notolovitz. 
Brancb  ChM .  Orw-th*-CoiiBUr  Regulation. 
Division  of  MarkM  Rigulatioii.  SBC,  dkiad  August 
2.1993. 
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n.  Self'ReguIatory  Organization's 
Statement  of  the  PuipoM  of  and 
Statutory  Basis  for,  the  Pn^KMed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  few  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  Article  II.  Section  4  of  the 
Code  if  a  disciplinary  hearing  is 
expected  to  involve  extensive  testimony 
or  complex  evidence  the  matter  may  be 
designated  for  an  Extended  Hearing. 
Article  U,  section  6(c)  of  the  Code 
requires  the  appointment  of  an 
Extended  Hearing  Committee  to  hear  a 
matter  so  designated.  Section  6(c) 
provides  that  persons  eligible  to  serve 
on  such  Committees  are  current  or 
former  members  of  the  District  Business 
Conduct  Committee  or  the  Board  of 
Governors. 

While  the  NASD's  rules  generally 
treat  the  Market  Surveillance  Committee 
as  the  equivalent  of  a  District  Business 
Conduct  Committee,2  Section  6(c)  does 
not  expressly  qualify  a  cxurent  or  former 
member  of  the  Market  Surveillance 
Committee  for  service  on  an  Extended 
Hearing  Committee.  In  order  to  correct 
this  apparent  oversight,  the  NASD  is 
proposing  to  amend  Section  6(c)  to 
recognize  that  service  on  the  Market 
Surveillance  Committee  qualifies  an 
indi\aduai  for  service  on  an  Extended 
Hearing  Committee. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(8)3  of  the 
Act  in  that  the  change  enhances  the 
NASD's  disciplinary  procedures 
contributing  to  the  procedural  fairness 
required  by  the  section.  By  amending 
Subsection  6(c)  of  the  Code  to  clarify 
that  former  members  of  the  Market 
Surveillance  Committee  be  permitted  to 
serve  on  the  Extended  Hearing 
Committees,  the  NASD  ensures  that  the 
largest  possible  pool  of  potential  panel 
members  is  available  for  service  on  the 
Extended  Hearing  Committees.  Such 


z  See.  e.g..  Article  I,  Section  2(b)  of  the  Co<1e 
which  defines  the  term  "Coounittee"  to  mean  either 
the  District  Business  Conduct  Committee  or  the 
Market  Surveillance  Committee,  or  an  Extended 
Hearing  Committee. 

*  IS  U.S.C  780-3(1968). 


availability  contributes  to  the 
expeditious  handling  of  such  matters  by 
the  most  expert  available  Committees. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fcH- 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  A.  By  order  approve  such  proposed 
rule,  or 

B.  Institute  proceeding  to  determine 
whether  the  proposed  rule  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  wiih  the 
(Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
(Dommission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  (Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  31, 1993. 


For  the  Omunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2O0.3O-3(a)(12). 
Mai;iu«t  H.  McFirUiid, 
Deputy  Secretary: 

(FR  Doc.  93-19139  Filed  »-g-93:  S:4S  ami 
saxMO  cooc  wio-st-* 


[Ralasse  Na  34-32707;  international  Sertos 
RelsBSS  No.  571;  File  No.  SR-Phlx-9S-31) 

Seif-Ragulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Phlladeiphie  Stock  Exchange,  Inc. 
Amending  the  Listing  and  Maintenance 
Standards 

August  2, 1993. 

Ptirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  20, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  (Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  substantiall> 
revise  its  entire  800  series  of  rules 
which  govern  the  listing  and  delisting  of 
securities  on  the  Exchange.  This 
comprehensive  rule  change  proposes 
two-tier  numerical  standards  for  original 
Usting  and  maintenance  of  common 
stocks,  preferred  stocks,  foreign  shares, 
bonds,  debentures,  notes  and  various 
types  of  warrants.  As  an  adjunct  to  the 
numerical  standards,  the  Exchange  also 
proposes  qualitative  standards  and 
corporate  governance  policies  which  all 
companies  listed  on  the  Exchange  will 
be  required  to  satisfy  as  a  condition  of 
listing.  Listing  criteria  are  also  proposed 
for  securities  of  mod-sized  companies  or 
research  and  development  companies. 
In  the  event  a  listed  security  falls  below 
the  listing  criteria  or  otherwise  fails  to 
comply  with  the  Exchange's  listing 
agreement,  the  Phix  proposes 
suspension  and  delisting  poUcies  and 
procedures  intended  to  ensure  uniform 
treatment  of  issuers  whose  sectuities  are 
subject  to  delisting. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  mle  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sectims  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  tne  Pnposed  Rule 
Change  j 

1.  Purpose 

The  Exchange's  current  rules 
governing  listing  and  deUsting  of 
securities  have  remained  unchanged 
since  1980.  Pursuant  to  section  6(d)(5) 
of  Act.  all  exchanges  are  charged  with 
the  responsibility  of  protecting  investors 
and  the  public  interest  while 
simultaneously  preventing  unfair 
discrimination  against  issuers.  Given 
the  changes  in  the  Exchange  and  the 
securities  environment  over  the  past 
thirteen  years,  the  Exchange  has  been 
engaged  in  reviewing  its  listing 
standards,  policies  and  procedures,  and 
as  a  result,  believes  the  listing  and 
delisting  standards  it  hereby  proposes 
will  serve  to  modernize  and  enhance  the 
maricetplaoe  of  the  Exchange  and  protect 
the  public  interest.  In  this  regard,  this 
rule  change  supersedes  both  Phlx-90- 
07  and  PlUx-92-08  which  are  currently 
pending  with  the  Commission  and 
M^ich  are  being  withdrawn  concurrent 
with  this  filing. 

The  Phlx  proposes  to  establish  a  two- 
tier  standard  for  the  listing  of  securities. 
While  all  listed  issues  will  be  traded 
subject  to  identical  Exchange  auction 
rules,  issues  listed  pursuant  the  "Tier  I" 
and  'Tier  IT'  standards  may  be 
distinguished  with  respect  to  blue  sky 
exemptions,  transaction  reporting, 
listing  fees  and  corresponcUng 
maintenance  standards.  As  amended, 
however,  both  tier  standards  for  initial 
and  maintenance  listing  of  securities  are 
mandatory  and  non-waivable.  The 
Exchange  believes  that  the  employment 
of  mandatory  standards,  as  opposed  to 
mere  guidelines,  will  help  to  prevent 
any  appearance  of  unfair  discrimination 
between  issues,  and  will  help  to  protect 
the  public  by  permitting  reliance  on  the 
integrity  of  Uie  standards  and 
preventing  the  listing  of  xmqualified  and 
potentially  non-bona  fide  companies. 

As  an  initial  matter,  Phlx  Rules  800 
and  801  would  be  amended  to  reflect 
that  rexpaosibility  for  administering  the 
800  series  or  rules  has  been  assigned  to 
the  Allocation.  Evaluation  and 
Securities  Committee  ("Committee"). 


The  Committee  oo  Stock  List  to  which 
the  Board  of  GoTsmors  ("Board ') 
previously  deleaated  this  responsibility 
no  longer  would  exit.  Rules  800  and  801 
reflect  the  transfer  of  such  authority  to 
this  Committee. 

Phlx  Rule  802  reflects  the  application 
procedure  wherein  authority  for  initial 
review  of  original  listing  applications 
has  been  delegated  to  the  staff  of  the 
Exchange's  Department  of  Securities. 
This  rule  change  also  retains  language 
under  currant  Rule  802  explicitly 
disclaiming  responsibility  on  the  part  of 
the  Exchange  to  rate  or  giiarantee  any 
listed  security  beyond  the  fact  that  it 
meets  the  Exchange's  minimxmi 
financial  criteria  for  listing,  as 
determined  by  the  Exchange,  in  rehance 
upon  disclosure  provided  by  or  on 
behalf  of  the  issuer. 

Proposed  Rules  803  and  804 
constitute  alternate  listing  criteria 
established  in  connection  with  the 
North  American  Securities  Association, 
Inc.  ("NASAA")  Memorandum  of 
Understanding  ("MOU")  and  adopted 
by  the  Phlx  as  a  basis  of  its  Tier  I  listing 
standards.* 

A  comparison  of  the  proposed  Tier  II 
listing  standards  ('Tier  II  Standards")  to 
the  NASAA  MOU  standards  ("Tier  I 
Standards")  shows  that  the  latter,  in 
most  respects,  reflects  materially  higher 
quantitative  criteria.  Likewise,  material 
diffierences  exist  between  the  Tier  I  and 
Tier  D  maintenance  criteria  for 
continued  listing  found  under  proposed 
Rule  810. 

The  Exchange  will  identify  and 
distinguish  at  all  times  which  securities 
were  listed  pursuant  to  the  Tier  I  and 
Tier  II  standards.  For  example.  Tier  I 
securities  will  have  the  suffix  ".TI" 
annexed  to  their  ticker  symbol  and/or 
the  closing  prices  in  Tier  I  and  Tier  II 
securities  will  be  carried  in  separate 
newspaper  tables.  In  this  regard,  if  a 
Tier  I  listed  security  fails  to  satisfy  Tier 
I  maintenance  standards  for  continued 
listing,  the  issuer  will  be  delisted. 
Thereafter,  the  issuer  may  seek  to  relist 
pursuant  to  the  Exchange's  Tier  II 
standards.  Moreover,  if  a  Tier  11  listed 
security  matures  to  the  point  that  it 
could  meet  the  Tier  I  standards,  the 
issuer  must  apply  and  receive  approval 
to  list  the  security  pursuant  to  the  Tier 
I  standards  before  Uie  Exchange  will 
deem  such  a  security  to  be  a  Tier  I  issue. 


I  Th*  MOU  crilOTia  w««  approvad  by  tha  NASAA 
iBMntMnhip  oo  Octobar  10.  leas  and  publishad  in 
Sacuriliaa  K»rhai^  Act  Balaaaa  No.  SSIO 
(Dacanbar  16.  isaa).  53  PK  S2S90  (DacMnbar  28. 
19SS).  NASAA  ia  a*  aaaodabon  of  aacuritiaa 
adminiatraton  ban  aach  of  tba  90  tiataa.  tha 
OUtrid  of  Cohuabia.  Piiarto  Rico  and  tan  CanaiUan 
pravincat. 


Two-tier  listing  Standards  provide 
flexibility  for  the  Phlx  in  pursuing 
various  listing  objectives.  Such 
standards  appear  to  have  served  well 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  with  respect  to 
developing  its  NASDAQ  list  and 
NASDAQ/National  Market  System 
("NMS")  securities  list.  The  American 
Stock  Exchange,  Inc.  ("Amex")  recently 
has  received  the  approval  of  the 
Commission  to  adopt  listing  standards 
for  its  Emerging  Company  Marketplace 
("ECM")  which  de  facto  establishes  a 
two-tier  listing  standard  system  for 
Amex  common  stocks.'  In  this  regard, 
the  Amex  has  indicated  that  mid-sized 
companies  that  may  not  satisfy  Amex's 
regular  listing  standards  could  raise 
capital  via  a  listing  on  the  Amex's  ECM. 
While  the  Amex  proposal  introduces  a 
reduced  tier  of  common  stock  listing 
standards,  the  instant  Phlx  proposal 
would  establish  a  higher  tier. 

The  Phlx  has  adopted  NASAA's  MOU 
standards  as  its  new  Tier  I  under  Rules 
803  and  804.  because  the  Phlx  views 
these  standards  to  have  been  well- 
crafted  to  provide  an  exceptionally  high 
level  of  investor/shareholder  protection. 
In  this  regard,  the  Phlx  has  adopted  not 
only  NASAA's  qualitative  financial 
listing  standards  but  also  its  substantial 
corporate  governance  standards  which 
include  requirements  for  independent 
directors  (Rule  851).  audit  committees 
(Rule  849).  shareholder  quorums  (Rule 
847),  common  stock  voting  rights  (Rule 
812)  and  conflict  of  interest  provisions 
(Rule  849). 

Whether  listing  under  Tier  I  or  Tier  11. 
the  Phlx  proposes  that  its  corporate 
governance  and  qualitative  standards 
must  be  satisfied  by  all  issuers  on  a 
continuing  basis.  These  standards  are 
very  similar  to  existing  standards 
previously  approved  by  the  Commission 
on  behalf  of  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").* 

Tier  [Standards.  With  regard  to 
common  stodi.  Rule  803(a)  replicates 
the  NASAA  MOU's  numerical  criteria 
applicable  in  original  listing 
determinations  in  every  aspect      ' 
including  net  tangible  assets,  numbers 
of  shareholders  and  shares  publicly 
held,  pre-tax  income,  stock  price  and 
net  income. 

Rule  803(b)  provides  the  Tier  I 
original  listing  criteria  for  preferred 
stock.  Preferred  stock  issuers  must 
satisfy  the  same  net  tangible  assets  and 
net  earnings  criteria  applicable  to 


1  S«e  Sacuritiaa  Exchange  Act  Ralaase  No.  30445 
(March  5. 1992).  57  FR  8693  (March  11. 1992)  (Filo 
No.  SR-AaMK-«l-2S). 

>  Saa  Sacuriliaa  BxdiaatB  Act  RdaMa  No.  28556 
(Octobar  19. 1990).  55  FR  43233  (Octobw  26. 1990) 
(Fila  No.  SR-CBOR-tO-WU 
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issuers  of  common  stock.  The  ability  of 
issuers  to  service  the  dividend 
requirements  for  preferred  stock  will 
also  be  evaluated.  The  requirements  will 
differ  for  number  of  shares  publicly  held 
and  aggregate  market  value  depending 
on  whether  the  issuer  has  common 
stock  listed  or  not.  Where  the  common 
stock  is  listed  on  either  the  Phlx,  New 
York  Stock  Exchange  ("NYSE")  or 
Amex,  at  least  100,000  shares  of 
preferred  stock  must  be  publicly  held 
with  an  aggregate  market  value  of  at 
least  $2  million  dollars.  Where  the 
common  stock  is  not  so  listed,  at  least 
400,000  shares  of  preferred  stock  must 
be  publicly  held  with  an  aggregate 
market  value  of  at  least  $4  million. 
Differentiating  on  this  basis  reflects  the 
Phlx's  belief  that  companies  whose 
securities  are  publicly  traded  have  a 
more  signiBcant  investor  following  and 
a  greater  demonstrated  ability  to  raise 
necessary  capital  while  meeting  the 
contingent  payment  obligations 
associated  with  preferred  stock  and,  as 
described  below,  bonds,  notes  and 
debentures.  In  either  case,  a  share  of 
preferred  stock  must  have  a  minimum 
share  price  of  $10.00  to  be  eligible  for 
listing. 

Determinations  regarding  the  initial 
listing  of  bonds,  debentures  and  notes 
under  Tier  I  would  be  governed  by  the 
criteria  listed  under  Rule  803(c).  In 
addition  to  being  evaluated  according  to 
the  same  net  tangible  assets  and 
earnings  standards  applicable  to  equity 
issuers,  the  ability  of  these  issuers  to 
satisfy  the  interest  and  principal 
payments  of  bonds,  debentures  and 
notes  as  they  become  due  would  also  be 
evaluated.  Current  last  sale  information 
would  be  required  to  be  both  publicly 
available  and  independently  certiHable. 
As  above,  the  aggregate  market  value 
and  number  of  public  holders  varies 
depending  on  whether  or  not  the 
issuer's  common  stock  is  listed  and 
traded  on  either  the  Phlx,  Amex  or 
NYSE  with  the  corresponding  numerical 
values  replicating  those  previously 
approved  by  the  Commission  for  use  by 
the  CBOE. 

In  the  case  of  warrants,  issuers 
seeking  listing  under  Tier  I  must  satisfy 
the  criteria  of  Rule  803(d).  An  issuer 
must  meet  the  same  net  tangible  assets, 
net  earnings  and  distribution  criteria 
applicable  to  equity  issuers.  Where  the 
warrants  issue  is  sold  as  part  of  a  unit, 
however,  a  minimum  of  500,000 
warrants  must  be  held  by  not  less  than 
400  holders.  The  common  stock  or  other 
securities  underlying  the  warrants  must 
be  listed  on  either  the  Phlx.  the  NYSE 
or  the  Amex. 

Rule  803(e)  will  provide  the 
minimum  criteria  for  listing  of  warrants 


based  on  market  indices.  This  rule  filing 
simply  redesignates  the  previously 
approved  material  found  under  ciurent 
Phlx  Rule  803,  Supplementary  Material 
.01.*  The  same  index  warrant  criteria 
will,  however,  now  also  be  applicable  to 
currency  warrants. 

Rule  803(f)  contains  criteria 
applicable  to  the  listing  of  new  and 
innovative  products  that  do  not  fall 
within  Rule  803  (a)-(6]  but  otherwise 
have  the  Rnancial  qualifications  to  be 
listed  and  are  suitable  for  auction 
market  trading.  This  criteria  has  also 
been  previously  approved  and  is 
currently  found  under  Phlx  Rule  803, 
Supplementary  Material  .02.^ 

Initial  listing  determinations  with 
regard  to  units  under  Tier  I  or  Tier  II 
shall  similarly  rely  on  the  criteria 
applicable  to  the  components  of  the  unit 
as  individual  securities.  In  addition, 
there  must  be  at  least  750,000  units 
outstanding  with  at  least  500  beneficial 
holders. 

Rule  803(g)  provides  criteria  for 
contingent  value  rights  ("CVRs")  which 
are  unseciued  obligations  of  the  issuer 
providing  for  a  possible  cash  payment  at 
maturity.  However,  such  cash  payment, 
if  any,  is  based  upon  the  price 
performance  of  an  afRliated  equity 
security.  At  maturity,  the  holder  of  a 
CVR  is  entitled  to  a  cash  payment  if  the 
market  price  of  the  related  equity 
security  is  less  than  a  pre-set  target 
price.  The  target  price  is  typically 
established  at  the  time  the  CVR  is 
issued.  Conversely,  should  the  market 
price  of  the  related  equity  security  equal 
or  exceed  the  target  price,  the  CVR 
holder  is  not  entitled  to  any  cash 
payment  at  maturity.  The  Exchange  will 
distribute  a  circular  to  the  Membership 
explaining  specific  risks  associated  with 
CVRs.  The  circular  will  emphasize  the 
need  to  disclose  to  CVR  investors  the 
special  characteristics  of  CVRs  and  will 
suggest  that  transactions  in  CVRs  be 
recommended  only  to  investors  whose 
accounts  have  been  approved  for 
options  trading  or  after  ascertaining  that 
CVRs  are  suitable  for  the  customer. 

Alternative  Tier  I  Standards.  Rule  804 
provides  the  alternative  criteria  for  Tier 
I  listing  and  are  identical  to  those 
enumerated  as  alternate  criteria  by 
NASAA's  MOU  except  for  the  fact  that 
a  $3  price  per  share  standard  has  been 
added.  There  are  certain  smaller 
companies  which,  either  due  to  the 
nature  of  their  business  or  the  amount 
of  resources  committed  by  the  company 


4See  SecuritiM  Exchange  Acl  Release  No.  263S8 
(Augutt  21. 1990).  55  FR  35286  (Augiul  28.  1990) 
(File  No.  SR-Piilx-90-07). 

*  S«e  Securities  Exchange  Act  Release  No.  30466 
(March  11. 1992)  57  FR  9301  (March  17. 1992)  (File 
No.  SR-Phlx-92-01). 


to  research  and  development,  would  not 
meet  the  standards  in  Rule  803  but 
nevertheless  deserve  Tier  I  status.  Thus, 
those  types  of  companies  may  be 
approved  for  listing  under  Tier  I  if  they 
satisfy  the  criteria  in  Rule  804  instead 
of  the  criteria  in  Rule  803. 

Tier  II  Standards.  Rule  805  sets  forth 
the  criteria  applicable  to  listing  under 
the  Exchange's  proposed  Tier  II 
standards.  Tier  II  standards  allow 
companies  which  may  not  be  large 
enough  to  list  under  Tier  I,  the 
opportunity  to  have  their  securities 
traded  in  an  auction  market,  thereby 
increasing  liquidity  and  issuer  access  to 
the  investment  community. 

Under  the  proposal,  issuers  of  Tier  11 
listed  securities  would  not  be  permitted 
to  avail  themselves  of  the  exemption 
from  state  securities  registration 
requirements  that  the  Exchange  intends 
to  seek  for  securities  listed  under 
proposed  Tier  I  ("blue  sky 
exemptions").  They  will,  however,  be 
exempt  from  registration  requirements 
in  the  states  where  the  Exchange 
currently  has  blue  sky  exemptions  for 
its  listed  issues.  The  Phlx  will  identify  > 
and  distinguish  at  all  times  which 
securities  were  listed  pursuant  to  the 
Tier  I  and  Tier  II  standards. 

Rule  805  enumerates  the  proposed 
Tier  II  standards  which  are  intended  to 
replace  the  Exchange's  current  listing 
standards.  Although  these  standards  are 
lower  than  Tier  I  and  thus,  easier  to 
meet,  they  are  still  substantially  higher 
than  the  current  Phlx  rules.  Quantitative 
listing  criteria  applicable  to  common 
stock,  preferred  stock,  bonds  and 
warrants  have  been  increased  by  at  least 
50%  in  most  cases.  Additional 
numerical  guidelines  applicable  to 
shares  of  a  foreign  issuer  are  proposed. 
Furthermore,  any  reference  in  the  rule 
to  the  effect  that  the  standards  are 
"guidelines"  which  are  not  mandatory 
in  evei7  case  has  been  deleted. 

In  addition  to  raising  the  standards,  a 
number  of  other  changes  have  been 
made  to  the  criteria.  First,  the 
requirement  for  the  number  of  shares  of 
common  stock  issued  and  outstanding  is 
amended  to  clarify  that  shares  held  by 
persons  required  to  report  their  stock 
holdings  under  section  16(a)  of  the  Acts 
are  excluded.  The  number  of  these 
shares  issued  and  outstanding  is  being 
increased  from  250,000  to  750,000.  Also 
a  new  $3.00  price  per  share  standard  is 
being  added.  Thus,  the  shares' 
minimum  market  value  is  being 
increased  ft-om  $500,000  to  $2,250,000. 
'  The  common  stock  criteria  related  to 
the  number  of  shareholders  is  being 
revised  to  require  500  beneficial  holders 


•  1SU.S.C.  78p(a)(19e8). 
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instead  of  1000  holders  of  record. 
Experience  has  shown  that  beneficial 
holders  give  a  more  accurate  pictiire  of 
diversity  of  shareholders  and  that  1000 
holders  is  usually  an  impossible 
standard  to  meet  for  otherwise  worthy 
securities  of  small  issuers. 

The  criteria  related  to  net  tangible 
assets  will  be  increased  from  $1,000,000 
to  $1,500,000.  The  Exchange  will 
determine  net  tangible  assets  by 
deducting  both  goodwill  and  total 
liabilities  from  total  assets. 

Currently,  the  final  criteria  for  listing 
common  stock  is  demonstrated  net 
income  for  two  of  the  last  three  years. 
That  criteria  would  now  be  increased  to 
require  at  least  $100,000  a  year  for  three 
of  the  last  fo;ir  years,  or  alternatively, 
$2,000,000  in  net  tangible  assets.  The 
increased  net  income  requirement  helps 
assure  that  the  listing  company  is  able 
to  meet  its  financial  obUgations  and  still 
generate  income  for  its  operations  and 
public  shareholders.  Additionally,  the 
term  "net  income"  is  defined  by  Rule 
805(a)(4)  ">  as  income  after  federal 
income  taxes  and  before  extraordinary 
expenditures. 

Allowing  the  net  asset  alternative 
permits  relatively  new  or  developing 
companies,  whidi  are  otherwise  worthy 
but  simply  lack  a  positive  income 
.  history  to  remain  eligible  for  listing. 
With  respect  to  such  issuers,  a  large 
amoimt  of  net  tangible  assets  better 
assures  that  the  company  is  not  merely 
a  shell  but  a  going  concern  with  net 
income  potential  in  the  future.  Thus,  the 
alternative  net  tangible  assets 
reqiurement  for  listing  will  be 
$2v000.000  as  opposed  to  $1,503,000 
required  of  a  company  with  historical 
net  income. 

Rule  805(b)  provides  the  standards  for 
warrants.  The  new  rule  would  double 
the  nimiber  of  outstanding  warrants 
from  250,000  to  500,000  excluding,  like 
common  stock,  warrants  held  by  Section 
16(a)  Reporting  Persons  under  the  Act. 
The  requirement  that  there  be  at  least 
500  holders  of  a  class  of  equity 
seciuities  which  would  otherwise  be 
eligible  for  Usting  would  be  deleted 
because  it  is  currently  possible  to  have 
warrants  which  do  not  have  an 
imderlying  class  of  equity  securities. 
Issuers  of  warrants,  however,  will  be 
subject,  on  an  ongoing  basis,  to  the  same 
qualitative  and  corporate  governance 
standards  as  issuers  of  equity  securities. 

Rule  805(c)  sets  for  the  the  listing 
standards  for  preferred  stock.  The  new 
rule  would  increase  the  number  of 
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shares  outstanding  from  200,000  to 
500,000  and  exclude  section  16(a) 
Reporting  Persons  under  the  Act.  For 
reasons  previously  stated,  the  holders  of 
record  standard  is  being  changed  to 
beneficial  holders.  The  required  nimiber 
of  250  holders  remains  the  same.  In 
addition,  the  500  holders  of  a  class  of 
equity  securities  which  would 
otherwise  be  ehgible  for  listing  is  being 
deleted  because  it  has  not  been  found  to 
provide  any  xiaeful  information.  The 
ability  of  the  company  to  service  the 
dividend  reqiiirements  of  the  issue  will 
also  be  considered. 

Rule  805(d)  states  the  criteria  for 
listing  bonds,  debentures  and  notes  on 
the  Exchange.  The  new  rule  would 
double  the  principal  amount 
outstanding  to  $2,000,000  while 
presOTving  the  aggregate  market  value 
requirement  of  $1,000,000,  Bonds  that 
would  trade  at  below  par  value  could, 
therefore,  be  eligible  for  listing.  A 
requirement  of  250  beneficial  holders 
v^ll  be  substituted  for  a  like  amount  of 
record  holders  under  this  subsection. 
The  issuer's  apparent  ability  to  satisfy 
interest  and  principal  payments  upon 
maturity  will  also  be  evaluated  by  the 
Exchange. 

The  addition  of  listing  criteria  for 
shares  of  foreign  issuers  under  Tier  II 
are  proposed  as  Rule  805(e).  First,  the 
shares  must  be  either  registered  directly 
as  either  American  Depositary  Receipts 
("ADRs")  or  American  Depositary 
Shares  ("ADSs")  or  they  must  be 
exempt  from  registration  \inder  the  Act. 
Second,  the  number  of  shares 
outstanding  is  the  same  as  for  domestic 
common  stock  provided,  however,  these 
shares  are  issufKl  and  outstanding  in  the 
United  States.  Further,  the  minimmn 
market  value  must  be  $2,500,000  as 
measured  in  U.S.  dollars.  Also,  the 
requirements  with  respect  to  beneficial 
holders,  not  t^gible  assets  and 
shareholder  equity  are  the  same  as  those 
applicable  to  issuers  of  domestic  • 
common  stock.  Finally,  the  share 
certificates  must  be  in  registered  form, 
printed  in  English  and  capable  of  being 
delivered  or  transferred  in  this  country 
as  well  as  in  the  country  of  origin.  If  the 
foreign  company  wishes  to  list  as  ADRs, 
further  requirements  are  added  to 
facilitate  trading  by  the  pubic. 

Foreign  issuers  may  be  required  to 
meet  the  Exchange's  corporate 
governance  standards  unless  the 
Exchange  otherwise  elects  to  exempt  the 
issuer  from  such  standards.  Areas  in 
which  the  Exchange  may  exercise 
exemptive  authority  to  this  requirement 
are  limited  to:  (1)  Quarterly  reportiilg  of 
interim  earnings;  (2)  composition  and 
election  of  the  Board  of  Directors;  (3) 
shareholder  approval  requirements  and 


voting  rights;  and  (4)  quorum 
requirements  for  shareholder  meetings. 

i?u7es  806-809 

In  Rule  806,  the  Exchange,  for  the  first 
time,  will  specifically  address  the  listing 
of  iniUal  public  offerings  ("IPOs").  All 
IMPS  must  be  first  registered  with  the 
Commission  or  an  appropraite 
regulatory  authority  to  be  eligible  for 
listing.  To  better  assure  investor 
protection,  the  issuer  must  also  provide 
the  Exchange  with  a  letter  of 
undertaking  from  the  principal 
investment  banker  which  opines  that 
the  company  will  meet  the  requisite 
level  of  shareholders,  market  value  and 
price  in  order  to  be  eligible  for  listing. 
Because  it  would  be  impossible  to 
determine  if  a  particular  IPO  satisfies 
listing  criteria  regarding  price  per  share 
and  numbers  of  both  outstanding  shares 
and  beneficial  holders  before  that  IPO 
begins  trading.  IPOs  will  have  a  one- 
month  grace  period  to  meet  the 
Exchange's  applicable  initial  listing 
criteria.  The  Exchange  will  consider  that 
an  IPO  has  satisfied  the  rules  if  it  meets 
the  applicable  criteria  for  a  majority  of 
trading  days  of  that  first  month. 

Piu^uant  to  section  12(b)  of  the  Act," 
Rule  807  requires  that  a  security 
approved  for  listing  on  the  Exchange 
must  be  registered  under  the  Act  in 
addition  to  being  registered  under  the 
Securities  Exchange  Act  of  1933.  Rule 
807  is  patterned  on  section  12(b)  with 
respect  to  identification  of  appropriate 
forms  to  be  used  for  registration.  As 
Rule  807  explains,  the  Commission's 
registration  of  a  security  under  section 
12(b)  of  the  Act  is  contingent  upon 
certification  by  the  Exchange  of  the 
security's  approval  for  listing. 

Rule  808  outlines  the  procedures  an 
applicant  should  follow  and  the 
documentation  it  must  submit  when 
seeking  Exchange  listing  privileges.  The 
Securities  Department  staff  will  review 
applications  with  respect  to  the 
information  applicants  are  reqmred  to 
submit  and  prepare  a  confidential 
listing  opinion  as  to  the  eligibility  of  an 
applicant's  seoirities  for  listing.  The 
objective  of  the  original  listing 
application  and  evaluation  by  the 
Exchange  as  identified  by  Rule  808  is  to 
assure  &at  the  companies  admitted  to 
listing  have  demonstrated  an  acceptable 
level  of  financial  strength  and 
management  according  to  sotmd 
business  principles.  Towards  this  end. 
Rule  808  refers  to  additional  qualitative 
factors  the  Exchange  may  consider 
including  the  nature  of  a  company's 
business,  the  market  for  a  company's 
product,  whether  the  company  is  a 
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going  concern  or  the  successor  thereof, 
and  the  company's  history  and  growth 
prospects. 

The  procedures  set  forth  in  Rule  808 
are  intended  to  ensure  the  quality  and 
effectiveness  of  the  Exchange's  review 
while  avoiding  disparate  treatment 
among  issuers.  Accordingly, 
documentation  providing  the  issuer's 
complete  financial  information  is 
required.  Also  any  forms  an  issuer 
subjdctlo  registration  and  reporting 
requirements  under  Section  12(a)  of  the 
Act  must  file  with  the  Commission  are 
required  to  also  be  filed  with  the 
Exchange.  Further,  documentation  that 
the  seoirity  is  in  proper  legal  form  and 
being  offiered  pursuant  to  proper  legal 
authority  is  mandatory.  Finally,  a 
general  provision  that  reserves  the 
Exchange's  right  ts  require  any 
additional  information  it  deems 
necessary  for  the  complete  evaluation  of 
applications  is  included. 

With  respect  to  bonds,  the  initial 
listing  application  must  include,  in 
addition  to  the  general  requirements 
described  above,  a  description  of  the 
bonds  and  a  summary  of  the  bond's 
indenture  provisions  as  described  fully  . 
by  Rule  808(b). 

Rule  809  is  generally  similar  to 
current  Phlx  rule  804  and  will  explain 
the  process  an  issuer  riiould  follow 
when  requesting  rsmoval  of  its 
securities  from  listing  on  the  Exchange. 

Maintenance  Standards.  Rule  810  sets 
forth  the  mandatory  numerical 
maintenance  criteria  which  securities 
must  satisfy  on  a  continuous  basis  in 
order  to  remain  listed  on  the  Exchange. 
The  Tier  I  maintenance  standards  are 
patterned  en  CBOE  Rule  31.94.  The  Tier 
n  maintenance  standards  are  generally 
higher  than  aurent  maintenance 
standards,  so  all  issues  listed  prior  to 
the  adoption  of  these  rules  will  be 
permitted  six  months  in  which  time  to 
demonstrate  full  compliance  with  all 
applicable  maintenance  criteria  or  be 
subject  to  delisting  pursuant  to  Rule 
811. 

Maintenance  re%'iews  will  be 
conducted  quarterly  and  at  any  time 
when  the  Securities  Department  staff 
becomes  aware  that  a  company  does  not 
fully  comply  with  the  applicable 
numerical  maintenance  criteria, 
qualitative  criteria  or  corporate 
governance  standards.  The  Exchange's 
delisting  process  may  be  automatically 
activated  by  an  issuer  violating  a 
specifically  enumerated  standard  in 
Rule  810.  however,  the  Phlx  explicitly 
reserves  its  right  to  suspend  trading  or 
delist  any  security  which  may  otherwise 
satisfy  the  applicable  maintenance 
criteria  but  which  the  Exchange 


considers  unsuitable  for  continued 
trading  on  the  Phlx. 

Rule  810(a)  sets  for  the  the  numerical 
maintenance  criteria  for  Tier  I  listed 
securities.  Tier  I  listed  .common  stock 
vdll  be  subject  to  delisting  whenever 
any  of  the  following  events  have 
occurred:  There  are  less  than  200,000 
publicly  held  shares;  the  aggregate 
market  value  of  the  shares  falls  below  $1 
million:  the  total  number  of  round  lot 
holders  is  less  than  300  and/or  net 
tangible  assets  are  either  below  $2 
million  in  2  of  its  3  most  recent  fiscal 
years  or  below  $4  million  if  the  issuer 
has  sustained  losses  from  its  continuing 
operations  and/ or  net  losses  in  3  of  fts 
4  most  recent  fis^  years. 

With  respect  to  Tier  I  listed  preferred 
stock.  deUsting  procedures  shall  be 
triggered,  whenever  the  total  number  of 
publicly  held  shares  is  Isss  than  50,000 
or  when  the  aggregate  market  value  of 
the  shares  publicly  held  is  less  than  $1 
million. 

Tier  I  Usted  bonds,  debentures  and 
notes  will  be  subject  to  delisting 
whenever  the  aggregate  market  value  or 
the  principal  amount  of  the  bonds 
publicly  held  is  less  than  $400,000. 

Warrants  listed  under  Tier  I  shall  be 
automatically  subject  to  delisting  when 
the  issuer  no  longer  meets  the  net 
tangible  assets  and  earnings  criteria 
applicable  to  equity  issuers;  the  number 
of  publicly  held  shares  is  less  than 
500,000  held  by  less  than  200  public 
shareholders;  and/or  the  common  stock 
or  other  securities  underlying  the 
warrants  becomes  delisted  from  either 
the  Exchange,  the  NYSE  or  the  Amex. 

The  maintenance  standards  for  CVRs 
would  require  a  minimum  aggregate 
market  value  of  publicly-held  CVRs  of 
$1,000,000.  The  Exchange  will  also 
consider  delisting  CVRs  if  the  related 
equity  security  to  which  cash  payment 
at  maturity  is  tied  is  delisted.  If  the 
Exchange  is  trading  the  CVRs  on  an 
unlisted  trading  basis,  it  will  consider 
delisting  if  the  related  equity  security  is 
delisted  from  the  exchange  on  which  it 
is  listed. 

Rule  810(b)  provides  the  numerical 
maintenance  standards  applicable  to 
Tier  11  listed  seciu-ities.  As  with  Tier  I 
hsted  securities,  the  Exchange  staff  will 
conduct  quarterly  reviews  of  all  issuers 
of  Tier  II  listed  securities  and  failure  to 
satisfy  any  maintenance  standard  will 
automatically  trigger  the  delisting 
process. 

Rule  810(b)(1)  provides  the 
maintenance  standards  for  domestic 
common  stock  listed  under  Tier  n. 
Specifically,  a  company  may  be  delisted 
if  there  are  less  than  375,000  shares 
issued  and  outstanding,  if  an  issue's 
aggregate  market  value  is  less  than 


$1,000,000.  if  net  tangible  assets  are  less 

than  $l,500,000or  if  the  price  p>er  share 
is  less  than  $1. DC  for  a  majority  of 

trading  days  in  a  60  day  period. 
Aggregate  market  value  will  be 
determined  by  averaging  the  last  sale  for 
each  trading  day  during  the  preceding 
quarter.  Rule  810(b)(2)-(6)  describes  the 
maintenance  standards  for  warrants, 

'  preferred  stock,  bonds,  units  and  ADRs. 
In  addition  to  the  enumerated  events 
which  automatically  trigger  delisting. 
Rule  810(c)  specifies  other  situations 
which  may  trigger  suspension  or 
delisting  of  securities  whether  listed 
imder  Tier  I  or  Tier  II  standards. 
Examples  of  these  types  of  events 
include  unsatisfactory  financial 
condition  or  operating  results,  failure  to 
comply  with  the  Exchange's  listing 
agreement,  the  sale  or  disposal  of  an 
issuer's  operating  assets,  or  failure  to 
pay  Exchange  listing  fees.  The 
determination  of  whether  a  security 
warrants  continued  trading  regardless  of 
whether  the  seciuity  satisfies  the 
relevant  numerical  maintenance  criteria 
is  a  question  of  facts  and  circumstances 
that  must  be  decided  by  the  Committee 
in  light  of  the  objectives  of  the 
Exchange's  listing  policies. 

Any  issuer  that  the  stafTs  quarterly 
review  determines  has  failed  to  satisfy 
the  applicable  maintenance  criteria  will 
be  suoject  automatically  to  delisting 
proceedings  in  accordance  with  Rule 
611.  Rule  811  outlines  the  procedure 
that  the  Exchange  will  follow  when 
delisting  a  security.  The  procedure       "■'' 
described  by  Rule  811  is  intended  by 
the  Exchange  to  ensure  that  nay  issuer 
subject  to  delisting  will  be  accorded 
adequate  notice  and  hearing  before  final 
action  is  taken. 

Delisting  procedures  under  Rule  811 
occur  as  follows:  A  company  with  a 
security  subject  to  delisting  vll!  be 
furnished  with  a  statement  indicating 
the  facts  and  circumstances  which  have 
caused  the  Exchange  staff  to  consider 
delisting.  The  Committee  may 
determine,  upon  review  of  a  company's 
written  response  to  this  statement,  to 
grant  a  grace  period  so  that  the  company 
may  rectify  the  deficiency.  Where  the 
Committee  determines  delisting  is 
appropriate,  the  company  shall  be 
informed  of  the  decision  and  its  basis  as 
well  as  its  right  to  appeal  from  the 
decision  to  the  Board.  The  Board  will 
appoint  an  advisory  committee  for  the 
purposes  of  hearing  the  appeal  and 
rendering  a  suggested  finding  bora 
which  the  Board  will  make  its  final 
determination.  Where  the  decision  is  to 
delist,  staff  will  submit  an  application  to 
the  Conunission  in  accordance  with 
section  12  of  the  Act.  > 


B^ 
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Rules  B  J  2-851.  Rule  812  relating  to  a 
voting  rights  standard  for  listing  is 
renumbered  from  current  Phlx  Rule  806 
and  is  not  changed  by  tliis  rule  filing. 
The  rule  formalizes  the  Exchange  policy 
against  the  continued  hstine  of  any 
security  where  the  issuer  takes  action 
with  the  effect  of  nullifying,  restricting 
or  reducing  the  per  share  voting  rights 
of  holders. 

Rule  bl3  is  renumbered  from  current 
Phbt  Rule  807  and  is  not  being  changed 
by  this  rule  filing.  Rule  813  provides 
that  the  Board  may  delegate  to  the 
Committee  Ihe  authority  to  delist, 
admit,  suspend  or  remove  from  listing 
any  security.  The  rule  also  refers  to  the 
Committee's  corresponding  duty  to 
certify  to  the  Conmissioa,  actions  taken 
by  the  Exchange  :t<  this  regard. 

Rules  814  aiid  815  comprise  the 
Exchange's  corporate  disclosure 
policies,  specifically  patterned  after 
CBOE  Rules  31.24  and  31.25.  The 
Exchange  has  long  encouraged  early  and 
full  disclosure  of  material  corporate 
information  by  all  listed  companies  as 
essential  to  a  fair  and  orderly  market. 
Rule  814  incorporates  an  issuer's  duty 
to  disclose  as  a  term  of  the  Exchange's 
Listing  Agreement  under  Tier  I  or  Tier 
n  standards.  Rule  815  provides 
guidelines  with  respect  to  the  content 
and  preparation  of  public 
announcements  according  to  which  the 
Exchange  shall  review  press  releases 
and  other  public  announcements  prior 
to  dissemination.  In  order  for  the 
Exchange  to  conduct  its  review.  Rule 
815  requires  that  the  issuer  provide  the 
Exchange  all  such  announcements  prior 
to  release. 

Rules  816  through  832  inform  listed 
companies  of  Exchange  policies  and 
procedures  regarding  dividend  and 
subscription  rights.  Rule  816  requires 
that  a  company  notify  the  Exchange  of 
any  action  taken  by  it  with  regard  to 
dividends  as  this  may  effect  share  price 
and  aggregate  market  value,  ftule  618 
expands  further  on  Rule  816  by 
describing  forms  of  notice  acceptable  to 
the  Exchange  when  publicizing 
information  relating  to  stock  or  cash 
dividends. 

■    Many  of  these  rules  simply  articulate 
industry  standards  in  relation  to 
processing  and  payment  of  stock 
dividends  and  subscription  rights. 
These  rules  relate  to:  Accounting  for 
stock  dividends  (Rule  820),  the  payment 
of  cash  in  settlement  of  fraction  share 
interests  (Rule  821),  settlement  of 
transactions  pursuant  to  a  "five  day 
delivery  plan"  (Rule  823).  and  accepted 
definitions  of  and  procedures  for  "ex- 
dividend  '  and  "ex-rights"  (Rules  824- 
826).  Rules  are  included  explaining 
Exchange  policy  with  regard  to  record 


dates  (Rule  817).  split  ups  or  stock 
dividends  on  low  priced  issues  (Rule 
819),  retimi  of  dividends  (Rule  827)  and 
warrants  splits  (Rule  822).  Where  a 
company  fails  to  provide  the  Exchange 
notice  of  dividend  declarations  or 
offering  of  subscription  rights.  Rule  831 
descril^  the  Exchange  action  in  regard 
to  quotation  of  the  stock  and 
establi.shmont  of  ex-dividend  or  ex- 
distribution  dates,  intended  by  the 
Exchange  to  prevent  injury  to 
shareholders  caused  by  a  rapid  decrease 
in  stock  value. 

Standards  of  corporate  governance 
which  all  listed  companies  must  adhere 
to  are  contained  in  Rules  833  through 
850.  Rule  833  articulates  the  Exchange's 
expectation  that  companies  and  their 
auditors  abide  by  the  rules  of  conduct 
of  the  American  Institute  of  Certified 
Public  Accountants  Code  of  Professional 
Ethics.  To  ensure  the  accuracy  of 
financial  statements  upon  which  the 
Exchange's  listing  determinations  rely. 
Rule  834  requires  that  independent 
accountants  audit  such  statements  and 
where  a  listed  company  changes 
independent  accouiitants.  Rule  835 
requires  the  company  to  notify  the 
Exchange  of  such  change.  In  order  that 
the  Exchange  may  monitor  the  financial 
status  of  listed  companies,  Rule  836 
requires  notice  in  the  event  of  default  of 
payment  obligations.  Rules  837  through 
841  describe  the  form  and  content  of 
annual  reports  acceptable  to  the 
Exchange.  Rules  842  and  843  simply 
restate  Commission  rules  related  to 
quarterly  reports  and  discuss 
dissemination  thereof. 

Listed  companies  will  be  required  to 
hold  shareholder  meetings  in 
accordance  with  Rules  846  through  848. 
Where  matters  of  a  listed  company 
require  authorization  of  its  stockholders. 
Rule  848  states  that  a  stockholders 
meeting  is  required  unless,  upon  prior 
Exchange  review  and  approval,  the 
Exchange  permits  solicitation  of  written 
consents  in  lieu  of  such  meeting. 

Rule  849  reflects  that  audit 
committees  have  become  accepted  as  a 
necessary  and  integral  part  of  corporate 
boards  of  directors  and  that  the 
Exchange  believes  that  they  should 
serve  as  a  condition  of  listing. 

In  accordance  with  Rule  850, 
Exchange  listed  companies  shall  require 
shareholder  approval  of  the  issuance  of 
securities  in  connection  with  officers/ 
directors  option  plans,  actions  resulting 
in  a  change  in  control  of  the  issuer  or 
acquisition  of  a  business  or  property 
from  a  director  or  officer,  etc.  Finally. 
Rule  851  requires  Tier  I  listed 
companies  to  have  at  least  two 
independent  directors  on  their  board. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  Act.  particularly 
section  6(b)(5)  in  that  the  proposal 
"fosterls)  cooperation  and  coordination 
with  pereons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities." 
"remove[s|  impediments  to  and 
perfect[sl  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system"  and  "protect[s]  investors  and 
the  public  interest."  The  proposal  also 
is  consistent  with  section  11 A  of  the  Act 
in  that  approval  of  the  Tier  I  standards 
will  aid  in  the  development  of  the 
national  market  system  by  enhancing 
competition  for  equity  listings. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statementon  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conamission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  aocordanoe  writh  the 
provisions  of  5  U.S.C  552,  nirill  be 
avail^le  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx  All  submissions 
should  refer  to  FUe  No.  SR-Phlx-03-31 
and  should  be  submitted  by  August  31. 
1993. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulatku.  {Husuant  to  delegated 
authority. 

Margarat  H.  McFarla^. 
Deputy  Secretary. 

[PR  Doc.  93-19140  FUed  8-9-93: 8:45  ami 
atuMQ  COM  asie-st-ii 


ISMMf  Deiitting;  Notica  of  ApplicatkMi 
To  Withdraw  From  Usting  and 
Ragistration;  (Frozan  Food  Expraaa 
Industrlea,  Inc^  Common  Stock.  $1.50 
Par  Valua)  Flla  No.  1-10006 

August  4, 1993. 

Frozen  Food  Express  Industries,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exdiange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  llie  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"), 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  imanimously 
approved  a  resolution  on  May  12, 1993, 
to  withdraw  the  Company's  Common 
Stock  from  listing  on  the  Amex  and, 
instead,  list  such  Common  Stock  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations/National 
Market  System  ("NASDAQ/NMS"). 
According  to  the  Company,  the  decision 
of  the  Board  followed  a  lengthy  study  of 
the  matter,  and  was  based  upon  the 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  stockholders  than  the 
present  listing  on  the  Amex. 

Tlie  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  its 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  tiia  Amex. 

The  Company  believes  that  the 
NASDAQ/NMS  mrstem  will  offer  the 
Company's  stodnolders  more  liquidity 


than  that  praaeotly  available  on  the 
Amex  and  leas  volatility  hi  quoted 
prices  per  share  when  trading  volume  is 
sUght 

The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  maricet-makers  and.  in 
doii^  so.  expand  the  capital  base 
available  for  trading  in  its  Conun<Mi 
Stock. 

Furthermore,  the  Company  believes 
that  firms  making  a  maricet  in  the 
Company's  Common  Stock  on  the 
NASDAQ/NMS  system  will  be  hiclined 
to  issue  research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  r^mrts. 

Any  interested  perstHi  may,  on  or 
before  August  25. 1993  submit  by  letter 
to  the  Secretary  of  the  Swurities  and 
Exchange  Commission,  490  Fifth  Street. 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  infcMination  sutimitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  alx>ve,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  ptimiant  to  delegated 
authority. 
Jonathan  G.  Katz. 
SecreUiry. 

IFR  Doc.  93-19090  Filed  8-9-93;  8:45  am] 
aauNO  oooa  ins  m-m 


[Rel.  No.  IC-19608;  tia-MS] 

GovammanI  SaeurWaa  Equity  Truat,  at 
al.;  NoUca  of  AppUcation 

August  3. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ( "SEC). 

ACTION:  Notice  of  appUcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Government  Securities 
Equity  Trust  (the  'Trust");  Templeton. 
Gelbraith  ft  Hansberger  Ltd.  ('TGH"): 
Franklin/Templeton  Distributors.  Inc. 
("FTD'O;  Templeton  Ckowth  Fund,  Uic. 
and  any  open-end  management 
investment  companies  (including  any 
portfolios  or  series  thereof),  other  than 
money  market  or  no-load  funds, 
presently  advised  by  TGH  or  having  as 
their  distributor  FTD  or  that  may  in  the 
future  be  advised  by  or  have  as  their 
distributor  TGH  or  FTD  or  any  entity 


controlling,  controlled  by.  or  under 
conmum  control  with  TGH  or  FTD  (the 
"Funds"),  and  PrudenUal  Securities 
Incorporated  (the  "Sponsor"). 

RELEVANT  ACT  tCCTlONS:  Order  requested 
under  section  6(c)  of  the  Act  to  grant 
exemptions  from  sections  12(d)(1), 
14(a),  19(b).  and  22(d)  of  the  Act  and 
rule  19b-l  thereunder,  tmder  sections 
11(a)  and  (c)  to  permit  certain  o^rs  of 
exchange;  and  under  aection  17(d)  and 
rule  17d-l  to  permit  certain  affiliated 
transactions. 

StJMMARY  Of  APPUCATION:  Applicants 
seek  a  conditional  order  (a]  Permitting 
series  of  the  Trust  to  invest  in  shares  of 
one  of  the  Funds  and  zero  coupon 
obligations;  (b)  exempting  the  Sponsor 
from  having  to  take  for  its  own  account 
or  place  with  others  $100,000  worth  of 
units  in  the  Trust;  (c)  permitting  the 
Trust  to  distribute  capital  gains 
resulting  from  redemptions  of  Fund 
shares  within  a  reasonable  time  after 
receipt;  (d)  permitting  waiver  of  any 
sales  load  otherwise  applicable  on  Fund 
shares  that  the  Trust  has  purchased;  (e) 
permitting  certain  offers  of  exchange 
involving  the  Trust;  and  (f)  permitting 
certain  affiliated  transactions  involving 
the  Tnist. 

FILING  DATES:  The  application  was  filed 
on  June  10, 1993.  AppUcants  have 
agreed  to  file  an  additional  amendment. 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

HEAR»«G  OR  NOTIFICATION  OF  NEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing.  . 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SBC  by  5:30  p.m.  on 
August  30, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicants:  Prudential  Seciuities 
Incorporated.  One  Seaport  Plaza.  199 
Water  Street,  New  York,  New  York 
10292;  Templeton,  Gelbraith  ft 
Hansberger  Ltd.,  Lyford  Cay,  Nassau, 
Bahamas;  Franklini/Templetoo 
Distributors,  Inc.  and  Templeton 
Growth  Fimd,  Inc..  700  Central  Avenue. 
P.O.  Box  33030.  St.  Petersburg,  Florida 
33733-8030. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh.  Staff  Attorney,  at  (202) 
272-7648,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

^pUcants' RepreMntationsj 

1.  The  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  TGH  serves  as 
the  Funds*  investment  adviser,  and  FTD 
serves  as  the  Funds'  principal 
underwriter.  Shares  of  the  Funds  are 
offered  with  front-end  sales  loads  and. 
in  certain  instances,  with  contingent 
deferred  sales  charges  imposed  in 
accordance  with  the  terms  of  exemptive 
orders.  Each  of  the  existing  Funds  has 
adopted  rale  12b-l  plans. 

2.  The  Trust  will  be  registered  under 
the  Act  as  a  unit  investment  trust  and 
will  offer  units  in  series  ('Trust 
Series"),  each  of  which  will  contain 
shares  of  one  Fund  that  is  normally 
offered  with  a  sales  load  and  U.S. 
Government  zero  coupon  obligations. 
The  Trust's  objective  is  to  provide 
protection  of  capital  while  providing  for 
capital  appreciation  throu^ 
investments  in  zero  coupon  obligations 
and  shares  of  the  Fimds.  Each  Trust 
Series  will  be  organized  pursuant  to  a 
trust  indenture  that  will  incorporate  a 
master  trust  agreement  relating  to  the 
entire  Trust  and  that  will  name  a 
qualified  bank  as  trustee  (the 
"Trustee"). 

3.  Each  Trust  Series  will  be  sponsored 
by  the  Sponsor,  which  will  perform  the 
hinctions  typical  of  unit  investment 
trust  sponsors.  These  functions  will 
include  depositing  Fund  shares  in  the 
Trust;  acquiring  zero  coupon  obligations 
and  depositing  them  in  the  Trust; 
arranging  for  the  evaluation  of  the  zero 
coupon  obligations;  offering  imits  to  the 
public;  and  maintaining  a  secondary 
market  in  units.  The  S{>onsor  expects  to 
deposit  in  the  Trust  substantially  more 
than  $100,000  aggregate  value  of  zero 
coupon  obligations  and  Fund  shares. 

4.  Trust  units  will  be  offered  for  sale 
to  the  public  through  the  final 
prospectus  by  the  Sponsor.  Trust  Series 
are  intended  to  be  oiXared  to  the  public 
initially  at  prices  based  on  the  next  asset 
value  of  the  Fimd  shares  selected  for 
deposit  in  that  Trust  Series,  plus  the 
oaring  side  value  of  the  zero  coupon 
obligations  contain  therein,  plus  a  sales 
diarge.  The  Trust  will  redeem  units  at 
prices  based  on  the  aggregate  bid  side 


evaluation  of  the  zero  coupon 
obligations  and  the  net  asset  value  of  the 
Fimd  shares. 

5.  With  the  deposit  of  the  securities  in 
the  Trust  Series  on  the  initial  date  of 
deposit,  the  Sponsor  will  have 
established  a  proportionate  relationship 
between  the  principal  amoimts  of  zero 
coupon  obligations  and  Fund  shares  in 
the  Trust  Series.  The  Sponsor  will  be 
permitted  imder  the  Trust  Agreement  to 
deposit  additional  securities,  which 
may  result  in  a  corresponding  increase 
in  the  number  of  units  outstanding. 
Such  units  may  be  continuously  offered 
for  sale  to  the  public  by  means  of  the 
prospectus. 

6.  The  sales  load  that  normally  would 
be  applicable  on  sales  of  underlying 
Fund  shares  will  be  waived.  Moreover, 
the  Sponsor  will  rebate  to  the  Trustee 
any  payments  it  receives  in  respect  of 
units  under  any  rule  12b-l  plans 
adopted  by  the  Funds. 

7.  The  Trust  will  be  structured  so  that 
each  Trust  Series  will  contain  a 
sufficient  amount  of  zero  coupon 
obligations  to  assure  that,  at  the 
specified  maturity  date  for  such  Trust 
Series,  the  purchaser  of  a  unit  would 
receive  back  the  approximate  total 
amount  of  the  original  investment  in  the 
Trust,  including  the  sales  charge.  Such 
investor  would  receive  more  than  the 
original  investment  to  the  extant  that 
the  underlying  Fund  made  any 
distributions  during  the  life  of  the  Trust 
and/or  had  any  value  at  the  maturity  of 
the  Trust  Series. 

8.  The  Sponsor  intends  to  maintain  a 
secondary  market  for  Trust  units,  but  is 
not  obligated  to  do  so.  The  existence  of 
such  a  secondary  market  will  reduce  the 
number  of  units  tendered  to  the  Trustee 
for  redemption  and  thus  alleviate  the 
necessity  of  selling  portfolio  securities 
to  raise  the  cash  necessary  to  meet  such 
redemptions.  In  the  event  that  the 
Sponsor  does  not  maintain  a  secondary 
market,  the  Trust  Agreement  will 
provide  that  the  Sponsor  will  not 
instruct  the  Trustee  to  sell  zero  coupon 
obligations  from  any  Trast  Series  until 
shares  of  the  Fund  have  been  liquidated 
in  order  not  to  impair  the  protection 
provided  by  the  zero  coupon 
obligations,  imless  the  Trustee  is  able  to 
sell  such  zero  coupon  obligations  and 
still  maintain  at  least  the  original 
proportionate  relationship  to  unit  value. 
The  Trust  Agreement  also  will  provide 
that  zero  coupon  obligations  caimot  be 
sold  to  meet  Trust  expenses. 

9.  The  Trust  has  talcen  certain  steps  to 
reduce  the  impact  of  the  termination  of 
a  Trust  Series  on  the  Fund  deposited 
therein.  First,  the  Trust  will,  with 
respect  to  all  unitholders  still  holding 
units  at  scheduled  termination  and  to 


the  extent  desired  by  such  unitholders, 
transfier  the  registration  of  their 
proportionate  number  of  Fund  shares 
from  the  Trust  to  a  registration  in  the 
investor's  name  in  lieu  of  redeeming 
such  shares.  Second,  the  Fimd  will  offer 
all  such  imitholders  the  option  of 
investing  the  proceeds  from  the  zero 
coupon  obligations  in  Fimd  shares  at 
net  asset  value  (i.e..  without  the 
imposition  of  the  normal  sales  load). 
The  Fimd  also  will  offer  unitholders  the 
option  of  investing  all  distributions 
from  the  Trust  during  the  life  of  the 
Trust  Series  in  Fimd  shares  at  net  asset 
value.  Thus,  it  is  anticipated  that  many 
of  the  unitholders  will  become  and 
remain  direct  shareholders  of  the  Fund 
and  that  many  will  elect  to  invest  their 
proceeds  of  the  Trust  Series  in  an 
account  of  the  Fund. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)  of  the  Act 
generally  limits  acquisition  by  an 
investment  company,  such  as  the  Trust, 
of  shares  of  a  registered  investment 
company,  such  as  a  Fund,  in  the 
following  ways:  (1)  The  acquiring 
company  may  not  acquire  more  than  3% 
of  the  voting  stock  of  the  acquired 
company;  (2)  the  securities  of  the 
acquired  company  may  not  amount  to 
more  than  5%  of  the  value  of  the  assets 
of  the  acquiring  company;  and  (3) 
securities  of  the  acquired  company  and 
all  other  investment  companies  may  not 
have  an  aggregate  value  of  more  than 
10%  of  the  assets  of  the  acquiring 
company. 

2.  A  major  purpose  of  section  12(d)(1) 
is  to  prevent  the  duplication  of  costs 
and  other  adverse  consequences  to 
investors  incident  to  the  pyramiding  of 
investment  companies.  Applicants' 
proposal  is  structured  to  eliminate  the 
pjTsmiding  of  exp^enses.  No  sales  charge 
or  distribution  fee  will  be  imposed  on 
Fund  shares  deposited  in  the  Trust.  No 
investment  advisory  fee  wll  be  charged 
with  respect  to  the  Trust  since  it  will  be 
unmanaged,  and  no  evaluation  fee  will 
be  charged  with  respect  to  Fund  shares 
in  the  Trust.  Another  concern  addressed 
by  section  12(d)(1)  is  potentially  abusive 
control  problems  that  could  result  from 
the  concentration  of  voting  power  in  a 
fund  holding  company.  To  address  this 
concern,  applicants  have  agreed  that 
shares  of  a  Fimd  that  are  held  by  a  Trust 
will  be  voted  by  the  Trustee  in  the  same 
proportion  as  all  other  shares  of  that 
Fund  not  held  by  the  Triist  are  voted. 
Another  concern  underlying  section 
12(d)(1)  is  the  possibility  of  large-scale 
redemptions  of  shares  of  the  underlying 
fund.  'The  Trust  Agreement  will  permit 
the  Trust  to  sell  shares  only  when 
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necessary  to  meet  the  redemptions  or 
pay  Trust  expenses. 

3.  Section  14(a)  of  the  Act  requires 
that  investment  companies  have 
$100,000  of  net  worth  prior  to  making 
a  public  offering.  Since  the  Trust  will 
have  an  initial  net  worth  in  excess  of 
$100,000  invested  in  zero  coupon 
obligations  and  Fund  shares,  applicants 
believe  that  each  Trust  will  comply  with 
section  14(a).  Applicants  recognize, 
however,  that  by  withdrawing 
certificates  representing  the  entire 
beneficial  ownership  of  the  Trust,  the 
Sponsor  may  be  deemed  to  be  reducing 
the  Trust's  net  worth  below  the 
requirements  of  section  14(a). 
Applicants  believe  that  an  exemption  is 
appropriate,  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  also  intend  to 
comply  in  all  respects  with  the 
requirements  of  mle  14a-3,  which 
provides  an  exemption  from  section 
14(a),  except  that  the  Tnist  would  not 
restrict  its  portfolio  to  "eUgible  trust 
securities." 

4.  Section  19(b)  of  the  Act  and  rule 
19b-l  thereunder  provide  that,  except 
under  limited  cimmistances,  no 
registered  investment  company  may 
distribute  long-term  gains  more  than 
once  every  twelve  months.  These 
provisions  were  designed  to  remove  the 
temptation  to  realize  capital  gains  on  a 
frequent  and  regular  basis  and  to 
eliminate  attempts  by  investment 
advisers  to  time  distributions  to  be 
advantageous  to  shareholders. 
Moreover,  there  was  concern  that 
investors  would  be  confused  by  a  failure 
to  distinguish  between  regular 
distributions  of  capital  gains  and 
distributions  of  investment  income. 
Applicants  request  an  exemption  from 
rule  19b-l  to  the  extent  necessary  to 
permit  capital  gains  earned  in 
connection  with  the  redemption  of 
Fund  shares  to  be  distributed  to 
unitholders  along  with  the  Trust's 
regular  distributions.  The  requested 
exemption  is  consistent  with  the 
purposes  of  section  IQfo)  and  rale  19b- 
1  because  the  dangers  of  manipulation 
of  capital  gains  and  confusion  between 
capital  gains  and  regular  income 
distributions  does  not  exist  in  the  Trust. 
The  Trust  and  its  Sponsor  have 
substantially  no  control  over  e\'ents, 
other  than  the  selection  of  the  portfolio, 
which  might  trigger  capital  gains  {i.e.. 
the  tendering  of  units  for  redemption). 
Moreover,  because  distributions  of 
capital  are  indicated  in  accompanying 
reports  to  unitholders  as  a  return  of 
principal,  applicants  believe  that  the 


danger  of  confusion  is  not  present  in  the 
operations  of  the  Trust. 

5.  Section  22(d)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  selling  its  shares  except 
at  a  current  offering  price  described  in 
the  prospectus.  In  1991,  the  Fimds 
obt^ed  exemptive  relief  that  permits 
them  to  impose  a  contingent  deferred 
sales  charge  ("CDSC")  on  the 
redemption  of  share  and  to  waive  the 
CDSC  under  certain  specified 
circumstances.  Investment  Company 
Act  Release  Nos.  18391  (Nov.  4, 1991) 
(notice)  and  18426  (Dec.  2, 1991) 
(order).  In  the  present  appUcation, 
applicants  request  an  additional 
exemption  from  section  22(d)  to  permit 
the  waiver  of  any  otherwise  applicable 
CDSC  where:  (a)  The  Sponsor  has 
purchased  such  shares  in  connection 
with  the  sale  of  units,  (b)  the  proceeds 
of  zero-coupon  obligations  upon 
termination  of  a  Trust,  and  distributions 
from  a  Trust  made  during  the  existence 
of  the  Trust,  have  been  reinvested  by  a 
imitholder  in  additional  Fund  shares; 
and  (c)  a  Trust  at  maturity  has 
transferred  a  unitholder's  prooortionate 
number  of  Fund  shares  from  tne  Trust 
to  a  registration  in  the  unitholder's 
name  in  lieu  of  redeeming  such  shares. 
Applicants  believe  that  the  waiver  of  the 
CDSC  will  not  harm  the  Funds  or  the 
Funds'  remaining  shareholders,  and 
represent  that  these  waiver  categories 
will  be  fully  disclosed  in  the  Funds' 
prospectuses. 

6.  Section  11(a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
investment  company  or  principal 
underwriter  for  such  company  to  make 
certain  offiars  of  exchange  on  any  basis 
other  than  the  relative  net  asset  value  of 
the  securities  to  be  exchanged,  imless 
the  terms  of  the  exchange  offer  have  first 
been  approved  by  the  SEC.  Section  11(c) 
provides  that  section  11(a)  will  be 
applicable  to  any  type  of  exchange  offisr 
involving  securities  of  a  registered  unit 
investment  trust,  irrespective  of  the 
basis  of  exchange.  AppUcants  seek  an 
order  pursuant  to  section  11(a)  and  (c) 
approving  the  termination  option.  At 
the  termination  of  the  Trust,  unitholders 
still  holding  imits  at  maturity  will  have 
the  option  of  either  (a)  transferring  the 
registration  of  their  proportionate 
number  of  Fund  shares  from  the  Trust 
to  a  registration  in  the  investor's  name, 
or  (b)  receiving  a  cash  distribution.  Such 
unitholders  also  will  have  the  option  of 
either  (a)  reinvesting  the  proceeds  of  the 
zero-coupon  obligations  in  additional 
shares  of  the  Fund  (without  imposition 
of  the  normal  sales  load),  or  (b) 
receiving  a  cash  distribution.  'The 
exchange  will  be  made  dn  the  basis  of 
the  net  asset  value  of  the  Fund  shares. 


7.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  make  it  unlawful  for 
aay  affiliated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  aCEuiated  person  of 
either  of  them,  acting  as  a  principal,  to 
engage  in  a  joint  transaction  with  the 
investment  company  unless  the  joint 
transaction  has  been  approved  by  the 
SEC.  AppUcants'  proposed 
arrangements  may  be  a  joint  transacticm 
ujider  these  provisions.  Neither  the 
Trust  nor  any  Fund  will  participate  on 
a  basis  different  from  or  less 
advantageous  than  any  other 
participant.  Applicants  claim  to  have 
structured  the  Trust  to  eliminate  as 
many  potential  areas  of  concern 
involving  affiliated  transactions  as 
possible.  There  will  be  no  duplication  of 
sales  charges  or  distribution  fees  with 
respect  to  the  Fund  shares  and  Trust 
imits.  In  addition,  there  will  be  no 
overlap  of  fees  for  portfolio 
management,  no  management  fee  will 
be  charged  at  the  Trust  level,  and  no 
evaluation  fee  will  be  assessed  with 
respect  to  that  portion  of  a  Trust's 
portfoUo  represented  by  Fund  shares. 
Accordingly,  appUcants  believe  that  the 
proposed  arrangements  are  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  Act,  and  that 
participation  by  each  registered 
investment  company  is  not  on  a  basis 
less  advantageous  than  that  of  other 
participants. 

Applicants'  ConditioiM 

Applicants  agree  to  the  following  as 
conditions  to  the  granting  of  the 
requested  order 

1.  The  Trustee  will  not  redeem  Fund 
shares  except  to  the  extent  necessary  to 
meet  redemptions  of  units  by 
unitholders,  or  to  pay  Trust  expenses 
should  distributions  received  on  Fund 
shares  and  rebated  rule  12b-l  fees  prove 
insufficient  to  cover  such  expenses. 

2.  Any  rule  12b-l  fees  received  by  the 
Sponsor  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trust 
will  be  immediately  rebated  by  the 
Sponsor  to  the  Trustee. 

3.  No  one  Trust  Series  will,  at  the 
time  of  any  deposit  of  any  Fund  shares, 
hold  as  a  result  of  that  deposit,  more 
than  10%  of  the  then-outstanding  shares 
of  a  Fund. 

4.  All  Trust  Series  will  be  structured 
so  that  their  maturity  dates  will  be  at 
least  thirty  days  apart  from  one  another. 

5.  Applicants  will  comply  in  all 
respect  with  the  requirements  of  rule 
14a-3,  except  that  the  Trust  will  not 
restrict  its  portfolio  investments  to 
"eligible  trust  securities." 

6.  Shares  of  a  Fund  which  are  held  by 
a  Trust  Series  will  be  voted  by  the 
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Trustee  of  th«  Tnut.  and  tlM  TrasiM 
wrill  vote  ail  sharm  of  a  Pond  held  in  a 
Trust  Series  in  Um  same  proportion  as 
all  other  ahva  of  that  Fund  not  held  by 
the  Trust  are  voted. 

7.  Any  shares  of  the  Funds  deposited 
in  any  Trust  Series  or  any  shares 
acquired  by  unitholders  through 
reinvestment  of  dividends  or 
distributions  or  through  reinvestment  at 
termination  will  be  made  without 
imposition  of  sny  otherwise  spplicable 
sales  load  and  at  net  asset  vahte. 

8.  The  Funds  agree  to  comply  with 
rule  6C-10  as  currently  nroposed.  and  as 
it  may  be  repropoeed,  adf^ted  or 
amended. 

9.  The  prospectus  of  each  Trust  Series 
and  any  sales  literature  or  advertising 
that  mentions  the  existenoe  of  a 
reinvestment  option  will  disclose  that 
shareholders  who  elect  to  invest  in 
Fund  shares  will  incur  a  rule  12b-l  fee. 

Far  the  SEC,  by  the  Divisitw  of  Invoctmant 
Management,  under  delegated  authority. 
Margam  H.  McFarland,  1 

Deputy  Secmary.  ' 

iTR  Doc  93-19004  Filed  8-9-93;  8:45  am) 
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August  4, 1993. 

AQEMCY:  Sectuities  and  Exchange 
Commksion  ("SEC"). 
ACnON:  Nodes  of  application  iar 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  Nautilus  Fund.  Inc. 
RELfVANT  ACT  SCCTiONt:  Section  8(f). 
SUMMARY  OP  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
PUNQ  OATC:  The  applicatian  on  Form 
N-6F  was  Ried  on  May  17. 1993,  and 
amended  on  July  29, 1993. 
HEAfWHS  OP  N071PICATION  OP  HCAMNQ:  An 
order  granting  the  application  will  be 
issuusd  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  s 
hearing  by  writing  to  die  S£Cs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Having  requests  should  be 
received  by  Uie  SEC  by  5:30  pju.  on 
August  30, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  Hua  tbnn  of  an  affidavit  or. 
for  lawryacs.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  (he  writer's  interaet,  the  reason  far  the 
request,  *»«^  the  issues  oonteated. 


I  wish  to  be  notified  of  a 
hearing  mav  requeet  notification  by 
writing  to  the  SECs  Secretary. 
ADOWtttlt:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant.  24  Federal  Street.  Boston. 
Massachusetts  02110. 
POR  PURTHfeR  MFORMATION  CONTACn 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Oaterman, 
Branch  Chief,  at  (202)  272-3016  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  MPONMATION:  The 
following  is  s  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pi^Bc  Reference  Branch. 

Applicaal'a  Kapreaentatioae 

1.  On  November  13, 1978,  applicant, 
a  Massachusetts  corporation,  registered 
under  the  Act  and  filed  a  registration 
statement  on  Form  N-8B-1  pursuant  to 
section  8(b).  as  a  closed-end,  diversified 
registered  investment  ccnnpany.  On 
April  11. 1985,  applicant  filed  a 
registration  statement  on  Form  N-lA 
pursuant  to  section  8(a)  of  the  Securities 
Act  of  1933  and  section  8(b)  of  the  Act. 
converting  applicant  from  a  cioaed-«>d 
to  an  open-end  investment  company. 
The  registration  statement  became 
effective  April  23. 1985. 

2.  On  December  3, 1992.  applicant's 
board  of  directors  approved  an 
agreement  and  plan  of  reorganization 
(the  "Agreement")  by  and  between 
applicant  and  Eaton  Vance  Special 
Investment  Trust  ("Special  Trust")  on 
behalf  of  Eaton  Vance  Special  Equities 
Fund  ("Special  Equities  Fund").  Special 
Equities  Fund  is  a  Massachusetts 
business  trust  and  a  series  of  Special 
Trust 

3.  Applicant  distributed  proxy 
materiak  dated  January  22, 1993.  to  its 
shareholders  in  connection  with  the 
Agreement  In  apjuoving  the 
reorganizaticMa,  applicant's  board 
considered  the  lower  investmmt 
advisory  fee  paid  by  Special  Equities 
Fund  in  comparison  to  applicant. 
Special  Equities  Fund's  larger  asset  and 
income  baise,  the  similarities  in  the 
investment  objectives  and  policies  of 
applicant  and  Special  Equities  Fund. 
Spedal  Equities  Fund's  superior  long- 
term  investment  performance  in 
contrast  to  applicant's,  and  the  fisct  that 
Special  Trust  ss  a  Massachusetts 
business  trust  is  not  required  by  state 
law  to  hold  annual  mnotingi  of  its 
shareholders. 

4.  In  accordant  with  rule  17a-8, 
applicant's  board  determined  that 
partidpatioa  in  the  reorganizadon  was 
in  the  oest  interaals  of  applicant  and 


that  Ifao  iirtHOSls  of  the  existing 
shareholders  of  applicant  would  not  be 
diluted  ee  e  result  of  the  reorganization. 

5.  Appboant's  shareholders  approved 
the  Agreement  at  a  special  meeting  held 
on  March  8. 1M3.  As  of  the  close  of 
biwiness  March  12. 1993.  applicant  had 
582,723.054  shares  outstanding,  with  an 
aggregate  net  asset  value  of 
$7,155,183.94  and  a  net  asset  value  of 
approximately  $12.28  per  share. 

6.  Pursuant  to  the  Agreement,  on 
March  15, 1993,  applicant  transferred 
all  of  its  Msets  and  liabilities  to  Special 
Trust  on  behalf  of  Special  Equities 
Fund.  The  transfer  of  applicant's  assets 
in  exchange  for  shares  of  Special 
Equities  Fund  was  based  on  the  relative 
net  asset  value  of  the  participants. 
Immediately  thweaftar,  applicant 
distributed  the  Special  Equities  Fund 
shares  pro  rata  to  applicant's 
shareholders  in  complete  liquidation. 

7.  Applicant  and  Special  Equities 
Fund  assumed  their  own  expenses. 
consisting  of  legal  and  accounting 
services,  and  printing  and  mailing 
expenses,  in  coonection  with  the 
reorganization.  No  brokerage' 
commissions  were  incurred  in 
coimection  ¥vith  the  reorganization. 

8.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liaoilities.  Applicant  is  not  a  party  to 
any  litigati<m  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

9.  On  March  18, 1993.  applicant  filed 
Articles  of  Dissolution  with  the 
Massachusetts  Secretary  of  State. 

For  the  SEC,  by  tlia  Division  of  Investment 
Management,  unidar  delegated  authority. 
Margaral  H.  McFarfaMd. 
Deputy  Secretary. 
(FR  Doc  93-19136  Filed  8-9-93;  8:45  ami 


[Rei.  No.  IC-1S613: 812-4332] 

PelneWebbor  LMe  ineuranoe  Company, 
•tel. 

August  4. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTB:  PaineWebber  Life  insurance 
Company  ('TaineWebber  Ufa"). 
PaineWebber  Lifs  Variable  Annuity 
Account  ("Separate  Account"). 
PafaieWebber  Incorporated  (collectively, 
the  "Applicanto"). 
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RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act 
.  SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Accoimt 
of  the  mortality  and  expense  risk 
charges  and  the  distribution  expense 
charge  imposed  under  certain 
individual  flexible  payment  deferred 
variable  annuity  contracts  (the 
"ConU»ct"). 

nJNQ  DATES:  The  Application  was  filed 
on  March  31, 1993  and  amended  on 
June  25, 1993. 

HEARMO  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail. 

Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  August 
30, 1993  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Routier,  Mackey  and 
Johnson,  P.Q,  1700  K  Street  NW.,  suite 
1003,  Washington,  DC  20006. 
FOR  FURTHER  i4F0RMATI0N  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Michael  V.  Wible,  Special 
Counsel,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  MFORMATWN:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  seek  an  order,  pursuant 
to  section  6(c)  of  the  1940  Act.  granting 
exemptions  from  the  provisions  of 
Sections  26(a)(2)  and  27(c)(2)  to  allow 
PaineWebber  Life  to  deduct  from  the 
assets  of  the  Separate  Account  mortality 
and  expense  risk  charges  and  a 
distribution  expense  charge  imposed 
under  certain  individual  flexible 
payment  defarred  varid>le  annuity 
contracts  ("Contracts"). 

2.  PaineWebber  Ufe  is  a  stock  life 
insurance  company  organized  in  1956 


under  the  laws  of  the  State  of  California 
as  Fidelity  Life  Insurance  Company.  The 
company  was  acquire  by  PaineWebber 
Holdings,  Inc..  a  wholly  owned 
subsidiary  of  PaineWebber  Group.  Inc.. 
on  December  31  1992  and  its  name  was 
changed  to  PaineWebber  Life  Insurance 
Company.  PaineWebber  Incorporated,  a 
broker-dealer  registered  imder  the 
Securities  Exchange  Act  of  1934,  is  the 
distributor  for  the  Contracts. 

3.  The  Separate  Accoimt  was 
established  Dy  PaineWebber  Life  on 
December  31, 1992,  to  fund  variable 
annuity  contracts.  Tbe  Contracts  that  are 
the  subject  of  the  application  provide 
for  accumulation  of  contract  values  and 
payment  of  annuity  benefits  on  a 
variable  basis.  The  Contracts  will  be 
funded  initially  through  ten  EHvisions  of 
the  Separate  Accoimt;  each  Division 
invests  its  assets  in  the  shares  of  one  of 
the  investment  series  of  the 
PaineWebber  Series  Trust. 

4.  The  Contracts  are  available  for 
retirement  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code  ("Non-Qualified")  and  for 
retirement  plans  which  do  qualify  for 
the  federal  tax  advantages  available 
under  the  Internal  Revenue  Code. 
Purchase  payments  under  the  Contracts 
are  made  to  the  Separate  Account.  The 
minimum  purchase  payment  for  a 
Contract  issued  on  a  Non-Qualified 
basis  is  $5,000.  Additional  purchase 
payments  may  be  made  in  amounis  of 
at  least  $500.  The  minimum  initial 
purchase  payment  for  a  Contract  issued 
on  a  qualified  basis  is-$l,000  and 
additional  purchase  payments  may  be 
made  in  amounts  of  at  least  $100. 

5.  Amounts  allocated  to  the  Separate 
Account  may  be  transferred  among  its 
various  investment  divisions.  The  first 
twelve  transactions  effecting  such 
transfers  in  any  contract  year  are 
permitted  without  the  imposition  of  a 
transfer  fee.  A  transfer  fee  of  $10  is 
assessed  on  the  thirteenth  and  each 
subsequent  transfer  transaction  within 
the  contract  year.  There  is  no  transfer 
fee  imposed  on  transfers  executed  under 
the  dollar  cost  averaging  program 
offered  by  the  Contract,  Applicants 
represent  that  the  transfer  fee  is  at  cost 
with  no  anticipation  of  profit. 

6.  Partial  withdrawals  imder  a 
Contract  may  be  subject  to  a  withdrawal 
fee  equal  to  the  lesser  of  $25  or  2%  of 
the  amount  withdrawn.  Withdrawals  in 
excess  of  two  per  year  are  subject  to  this 
fee  (which  PaineWebber  retains  the 
right  to  waive).  Withdrawals  under  the 
systematic  Mrithdravral  program 
available  under  the  Contract  are  not 
subject  to  the  withdravfal  fise.  however, 
an  administrative  processing  fse  of 


$1.50  per  withdrawal  will  be  applied  to 
systematic  withdrawals.  Applicants 
state  that  the  withdrawal  fee  is  at  cost 
with  no  anticipation  of  profit. . 

7.  An  early  withdrawal  charge 
(contingent  deferred  sales  charge)  may 
be  imposed  in  the  event  of  withdrawal 
(redemption)  of  any  portion  of  the 
contract  value  or  upon  annuitization, 
imless  prohibited  by  state  law.  The  early 
withdrawal  charge  is  5%  of  the  amount 
withdrawn  which  represents  purchase 
payments  made  five  years  or  less  prior 
to  the  date  of  the  withdrawal.  There  is 

a  free  withdrawal  amount  each  contract 
year  equal  to  the  sum  of  (1)  net  purchase 
payments  that  are  no  longer  subject  to 
the  withdrawal  charge  and  that  have  not 
previously  been  withdrawn,  and  (2)  the 
greater  of  (A)  10%  of  the  contract  value 
as  of  the  first  valuation  day  of  the 
contract  year  (available  only  after  the 
first  contract  year  except  for 
withdrawals  through  a  systematic 
withdrawal  program)  or  (B)  gain  in  the 
Contract  on  the  first  valuation  day  of  the 
contract  year.  For  purposes  of 
determining  the  withdrawal  charge, 
withdrawals  are  allocated  first  to  any 
free  withdrawal  amount  and  then  to  net 
purchase  payments  on  a  last-in,  first-out 
basis. 

8.  An  annual  contract  administration 
charge  of  $20  is  charged  against  each 
Contract  on  the  anniversary  of  the  issue 
date  of  the  Contract  on  or  prior  to  the 
annuity  date.  In  the  event  that  a  total 
surrender  of  contract  value  is  made 
other  than  on  such  anniversary,  the 
charge  will  be  assessed  as  of  the  date  of 
surrender  without  proration.  This 
charge  reimburses  PaineWebber  Life  for 
expenses  incurred  in  establishing  and 
maintaining  records  relating  to  the 
Contracts.  The  amount  of  the  charge  is 
guaranteed  and  cannot  be  increased  by 
PaineWebber  Life.  This  charge  is  at  cost 
with  no  anticipation  of  profit  and  it  is 
waived  in  the  first  and  all  future 
contract  years  if  the  total  purchase 
payments  under  a  contract  in  the  first 
contract  year  is  equal  to  or  greater  than 
$100,000.. 

9.  If  the  contract  owner  dies  prior  to 
the  annuity  date,  PaineWebber  Life  will 
pay  a  death  benefit  to  the  beneficiary 
upon  receipt  of  due  proof  of  death.  The 
death  benefit  may  be  paid  in  a  lump 
sum  distribution  or  in  the  form  of  an 
annuity.  Depending  upon  state  law,  the 
death  benefit  will  consist  of  either  a 
basic  death  benefit  or  an  enhanced 
death  benefit.  The  basic  death  benefit 
equals  the  greater  of:  (a)  The  contract 
value,  or  (b)  the  nxua  of  net  purchase 
payments  lets  any  partial  withdrawals, 
early  withdrawal  charges,  transfer 
changes  ind  withdrawal  transaction. 
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10.  When  panntttod  by  itat*  law, 
PaiMWebbw  Lifs  will  prarida  an 
eohmoed  death  banafit  during  the 
accumulation  phaaa  of  tha  Cantrad  The 
enhancad  death  baoefit  equal*  tha 
aaatest  of  (A)  tha  cootract  valoe:  or  (B) 
&e  greatest  of  the  oontxact  vahMC  oo  the 
first  Valuation  Day  of  eadi  S  yaar  period 
len  any  partial  withdrawala,  eariy 
withdrawal  charges,  trsnsfar  chaises, 
and  withdrawal  tiansactian  cfaaiges 
since  the  beginning  of  the  S  yaar  poiod 
(the  first  5  year  period  begins  on  the  5th 
contract  anniversary):  or  (C)  the  sum  of 
all  amounts  invested  in  the  Separate 
Account  Divisions  accumulated  at 
interest  to  a  maximum  of  two  times  aech 
net  purdiase  peyment,  less  any  partial 
withdrawals,  early  writhdrawal  diarges, 
transfer  diuges  and  withdrawal 
transaction  (^ugas.  accumulated  at 
interest  The  interest  accumulation  rates 
for  all  Divisioos  except  the  Monmr 
Market  Division  is  6%  for  individual 
owners  and  8%  far  Joint  nrausal 
owners.  The  intoest  rate  for  the  Mcmey 
Market  Division  is  equal  to  the  Net 
Investment  Factor  for  each  vahiation 
period.  Interest  aocrtial  terminates  on 
tbe  owner's  75th  birthday  or,  if  (oint 
owners  exist,  on  the  younger  owner's 
75th  birthday. 

11.  The  annuity  rates  cannot  be 
changed  under  the  Contract  and. 
therefore,  annuity  pavments  will  not  be 
afisctad  by  the  mortality  experience 
(death  rate)  of  parsons  receiving  such 
payments  or  tha  general  population.  For 
assuming  the  risks  that  the  life 
expectancy  of  an  annuitant  will  bo 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates  and 
Kit  providing  the  death  benefits 
described  alx)ve  prior  to  the  annuity 
date.  Paine Webbw  Life  deducts  a 
mortality  risk  charge  from  the  Seperaie 
Account.  The  charge  is  deducted  from 
each  Division  of  the  Separate  Account 
during  eadi  valuation  period  at  an 
annuu  rate  of  1.05%  of  tha  net  aaaat 
value  of  each  Division,  of  which  0.20% 
is  attributable  to  the  enhanced  death 
benefit  payment  risk,  and  0.85%  is 
attributable  to  tha  assumption  of  all 
other  mortality  risks  deecribed  above. 
The  chaigs  for  the  en  banned  daeth 
benefit  will  only  be  assessed  where  the 
enhanced  death  benefit  is  not  available. 
Tbwefora,  in  states  where  tha  enhanced 
death  benefit  is  not  available  (currently. 
North  Carolina]  or  where  annuity 
payments  have  commenced,  the 
mortality  risk  charge  is  deducted  at  an 
aimual  rate  of  0.85%  rather  than  1.05%. 
The  mortality  tUk  charge  may  not  be 
increased  under  the  Contract 

12.  PaineWebber  Life  deducU  an 
expense  risk  charge  from  each  portfolio 
of  the  Separate  Account  dxiring  eadi 


vahiation  period  at  an  annual  rate  <rf 
0.40%  of  me  net  asset  vahie  of  eedi 
pcxtfoUo.  This  cfaaige  is  destened  to 
compensate  PaineWebber  Lite  for 
assuming  the  risk  that  Iba 
administrative  expenses  will  exceed  the 
revenues  from  the  contract 
administratioa  charge.  Tha  expanse  risk 
charge  mey  not  be  increesed. 

13.  PaineWebber  Life  also  deducts  a 
distribution  expense  cherge  from  the 
Separate  Aocoiut  during  both  the 
acctunulation  period  and  the  annuity 
period.  The  dierge  is  deducted  from 
each  Division  of  the  Separate  Account 
during  eadi  valuation  period  at  an 
annuu  rate  of  0.15%  of  the  net  asset 
value  of  each  Division.  The  diarge  is 
desimed  to  compensate  PaineWebber 
Life  far  the  cost  of  distributing  the 
Contracts.  The  distribution  expense 
diarge  may  not  be  increased. 

Applicants'  Ls§al  Analysis 

1.  Sections  26(a)(2MC)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  anv  depositor 
thereof  or  underwriter  thereror  finim 
selling  periodic  pe3rment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  cxistodian  and  held  imder 
arrangements  whidi  prohibit  any 
payment  to  the  depositor  or  prindpal 
underwriter  except  a  fee,  not  exceeding 
sudi  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

2.  Applicants  represent  that  the 
mortality  risk  is  assumed  by  virtue  of 
the  guaranteed  annuity  rates  and  the 
deau  benefit  guaranteed  in  the 
Contract  Applicants  also  represent  that 
the  contract  administration  chaige  will 
not  increase  regardless  of  the  actual 
costs  incurred.  If  the  mortality  or 
expense  risk  charges  or  the  distribution 
expense  charges  are  insuffident  to  cover 
the  actual  costs,  PaineWebber  Life  vrill 
bear  the  loss.  To  the  extent  that  the 
charges  are  in  excess  of  actual  costs, 
PaineWet^er  Life,  at  its  discretion,  may 
use  the  excess  to  pay  distribution  and 
other  expenses. 

3.  Applicants  assert  that  the  mortality 
and  expense  riri;  charges  of  1.45% 
(which  indudes  all  riiJc  charges 
imposed  under  tbe  Contracts  including 
the  0.20%  risk  charge  for  the  enhanced 
deeth  benefit),  or  1.25%  where  the 
enhanced  death  boiefit  is  not  available, 
are  reeson^ile  in  relation  to  the  risks 
assumed  by  PaineWebber  Life  uiuler  the 
Contracts  and  reasonaUe  in  amount  as 
determined  by  industry  practice  with 
respect  to  comparable  annuity  produds. 
Applioants  state  that  these 


detenninations  are  based  on  their 
analysis  of  pitblidy  availabfe 
information  ibanA  similar  industry 
practices,  and  by  taking  into 
considnratian  such  lectors  as  current 
chaiga  lavds  aid  bmefits  provided,  the 
existence  of  mxpaoaa  charge  guarantees 
and  goarantaad  annuity  rates. 
PaineWabbar  Life  undertakes  to 
maintain  at  its  executive  office  a 
memorandum,  available  to  the 
Commission  upon  reouest,  setting  fnth 
in  detail  the  methodology  used  in 
making  those  detenninations. 

4.  Applicants  asaert  that  the  mortality 
risk  charge  of  0.20%  for  the  enhanced 
death  benefit  is  reasonable  in  relation  to 
the  risks  assumed  by  PaineWebber  Life 
under  the  Contracts.  In  arriving  at  this 
determination,  PaineWebber  Life 
conducted  a  large  number  of  trials  at 
various  issue  ages  to  determine  the 

Erojected  cost  of  the  enhanced  death 
enefit.  First,  hypothetical  asset  returns 
were  projeded  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  thus  generated, 
hypothetical  accumulated  values  were 
calculated  by  applying  the  projeded 
asset  returns  to  tne  initial  value  in  a 
hypothetical  accoimt  Each  accumulated 
value  so  calculated  was  then  compared 
to  the  amount  of  the  enhanced  death 
benefit  payable  in  the  event  of  the 
hypothetical  contrad  owner's  death 
during  the  year  in  question.  By 
analy^ng  the  results  of  several 
thousand  such  simulations. 
PaineWebber  Life  wras  able  to  determine 
actuarially  the  level  cost  of  providing 
the  enhanced  death  benefit.  Based  on 
this  analysis.  PaineWebber  Life 
deteiminad  ttiat  a  OKXtality  risk  diarge 
of  0.20%  was  a  reasonable  charge  for  the 
enhanced  death  benefit.  PaineWebber 
Life  undertakes  to  maintain  at  its  home 
office  a  memorandum,  available  to  the 
Commission  upon  reouest,  setting  forth 
in  detail  tbe  methodology  used  in 
determining  that  the  risk  diarge  of 
0.20%  far  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
sMumad  by  PaineWebber  Life  under  the 
Contracts. 

5  PaineWebber  Life  has  ccmduded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Account's  distribution 
finandng  arrangement  will  benefit  the 
Separate  Account  and  its  investors. 
PaineWebber  Life  represents  that  it  will 
maintain  and  make  available  to  tha 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  condusion.  With  rasped  to  the 
distribution  expense  charge.  Applicants 
represent  that  tne  amount  of  any 
withdrawal  chaige  (or  distribution 
expense  charge)  imposed,  when  added 
to  any  distribution  expense  charge  and 
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withdrawal  charge  previously  paid,  will 
not  exceed  9%  of  purchase  payments 
and  that  PaineWebber  will  monitor  each 
contract  owner's  account  to  ensiue  that 
this  limitation  is  not  exceeded. 

6.  Applicants  undertake  to  include,  in 
the  prospectus  forming  part  of  the 
registration  statements  for  the  Contracts 
imder  the  Securities  Act  of  1933,  as  they 
may  from  time  to  time  be  amended, 
statements  (l)  describing  the  purpose  of 
the  distribution  expanse  charge,  and  (2) 
that  the  staff  of  the  Commission  deems 
such  charge  to  constitute  a  deferred 
sales  charge. 

7.  PaineWebber  Life  further  represents 
that  the  assets  of  the  Separate  Account 
will  be  invested  only  in  management 
investment  companies  which  undertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  Act, 
to  have  such  plan  formulated  and 
approved  by  their  board  of  directors,  the 
majority  of  whom  are  not  "intorested 
persons"  of  the  management  investment 
company  within  the  meaning  of  section 
2(a)(19)oftheAct. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charges  and  the  distribution  expense 
charge  under  the  Contract  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  EKvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaral  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  B3-19137  Filed  8-&-93: 8:45  am] 
HUMS  coot  WIS-W-K 
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PaineWebbar  Ufo  Inauranca  Co.,  •!  al.; 
ApplicatkHi  for  Examption 

August  4, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnON:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANT8:  PaineWebber  Life  Insurance 
Company  ('TaineWebbw  Life"). 
PaineWebber  Life  Variable  Annuity 
Account  ("Separate  Account")  and 


PaineWebber  Incorporated  (collectively, 
the  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(8)(2)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  the  mortality  and  expense  risk 
charges  and  the  distribution  expense 
charge  imposed  under  certain 
individual  flexible  payment  deferred 
variable  annuity  contracts  (the 
"Contract"). 

FILING  DATES:  The  Application  was  filed 
on  April  22. 1993  and  amended  on  June 
25. 1993. 

HEARMQ  OR  NOTIFICATION  OF  HEARfftO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  August  30, 1993  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certiHcate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington,  DC  20549. 
Applicants,  do  Routier,  Mackey  and 
Johnson,  P.C,  1700  K  Street  NW..  suite 
1003.  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Michael  V.  Wible,  Special 
Counsel,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  fit>m  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  seek  an  Order,  pursuant 
to  section  6(c)  ofthe  1940  Act,  granting 
exemptions  from  the  provisions  of 
sections  26(a)(2)  and  27(c)(2)  to  allow 
PaineWebber  Life  to  deduct  bom  the 
assets  of  the  Separate  Account  mortality 
and  expense  risk  charges  and  a 
distribution  expense  charge  imposed 
under  certain  individual  flexible 
payment  deferred  variable  annuity 
contracts  ("Contracts"). 


2.  PaineWebber  Life  is  a  stock  life 
insiirance  company  organized  in  1956 
imder  the  laws  of  Uie  State  of  California 
as  Fidelity  Life  Insurance  Company.  The 
company  was  acquired  by  PaineWebber 
Holdings,  Inc.,  a  wholly  owned 
subsidiary  of  PaineWebber  Inc.,  on 
December  31, 1992  and  its  name  was 
changed  to  PaineWebber  Life  Insurance 
Company.  Painewebber  Incorporated,  a 
broker-dealer  registered  under  the 
Seam  ties  Exchange  Act  of  1934,  is  the 
distributor  for  the  Contracts. 

3.  The  Separate  Account  was 
established  by  PaineWebber  Life  on 
December  31, 1992,  to  fund  variable 
annuity  contracts.  The  Contracts  that  are 
the  subject  of  the  application  provide 
for  acciunulation  of  contract  values  and 
payment  of  annuity  benefits  on  a 
variable  basis.  The  Contracts  will  be 
funded  initially  through  ten  Divisions  of 
the  Separate  Account;  each  Division 
invests  its  assets  in  the  shares  of  one  of 
the  investment  series  ofthe 
PaineWebber  Series  Trust. 

4.  The  Contracts  are  available  for 
retirement  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  under  the  Internal  Revenue 
Code  ("Non-Qualified")  and  for 
retirement  plans  which  do  quaUfy  for 
the  federal  tax  advantages  available 
under  the  Internal  Revenue  Code. 
Purchase  payments  under  the  Contracts 
are  made  to  the  Separate  Account  The 
minimum  purchase  payment  for  a 
Contract  issued  on  a  Non-Qualified 
basis  is  $5,000.  Additional  purchase 
payments  may  be  made  in  amounts  of 
at  least  $500.  The  minimum  initial 
purchase  payment  for  a  Contract  issued 
on  a  qualified  basis  is  $1,000  and 
additional  purchase  payments  may  be 
made  in  amounts  of  at  least  $100. 

5.  Amounts  allocated  to  the  Separate 
Account  may  be  transferred  among  its 
various  investment  divisions.  The  first 
twelve  transactions  effecting  such 
transfers  in  any  contract  year  are 
permitted  without  the  imposition  of  a 
transfer  fee.  A  transfer  fee  of  $10  is 
assessed  on  the  thirteenth  and  each 
subsequent  transfer  transaction  within 
the  contract  year.  There  is  no  transfer 
fee  imposed  on  transfers  executed  under 
the  dollar  cost  averaging  program 
offered  by  the  Contract  Applicants 
represent  that  the  transfer  fee  is  at  cost 
with  no  anticipation  of  profit. 

6.  Partial  withdrawals  under  a 
Contract  may  be  subject  to  a  withdrawal 
transaction  fee  equal  to  the  lesser  of  $25 
or  2%  of  the  amount  withdrawn. 
Withdrawals  in  excess  of  two  per  year 
are  subject  to  this  fee  (which 
PaineWebber  retains  the  right  to  waive). 
Withdrawals  under  the  systematic 
withdrawal  program  available  under  the 
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Contract  are  not  subject  to  the 
withdrawal  transaction  fee,  however,  an 
administrative  processing  fee  of  $1.50 
per  withdrawal  will  be  applied  to 
systematic  withdrawals.  Applicants 
state  that  Lhe  withdrawal  transaction  fee 
is  at  cost  with  no  anticipation  of  profit. 

7.  An  annual  contract  administration 
charge  of  S30  is  charged  against  each 
Contract  on  the  anniversary  of  the  issue 
date  of  the  Contract  on  or  prior  to  the 
annuity  date.  In  the  event  that  a  total 
surrender  of  contract  value  is  made 
other  than  on  such  anniversaiy,  the 
charge  will  be  assessed  as  of  the  date  of 
surrender  without  proration.  This 
charge  reimburses  PaineWebber  Life  for 
expenses  incurred  in  establishing  and 
maintaining  records  relating  to  the 
Contracts.  The  amount  of  the  charge  is 
guaranteed  and  cannot  be  increased  by 
PaineWebber  Life.  This  charge  is  at  cost 
with  no  anticipation  of  profit  and  it  is 
waived  in  the  first  and  all  future 
contract  years  if  the  total  purchase 
payments  under  a  contract  in  the  first 
contract  year  is  equal  to  or  greater  than 
$100,000. 

8.  If  the  contract  owner  dies  prior  to 
the  annuity  date,  PaineWebber  Life  will 
pay  a  death  benefit  to  the  beneficiary 
upon  receipt  of  due  proof  of  death.  The 
death  benefit  may  be  paid  in  a  lump 
sum  distribution  or  in  the  form  of  an 
annuity.  Depending  upon  state  law,  the 
death  benefit  will  consist  of  either  a 
basic  death  benefit  or  an  enhanced 
death  benefit.  The  basic  death  benefit 
equals  the  greater  of:  (a)  The  contract 
value,  or  (b)  the  sura  of  net  purchase 
payments  less  any  partial  withdrawals, 
transfer  charges  and  Mrithdrawal 
transaction  charges. 

9.  Where  permitted  by  state  law. 
PaineWebber  Life  will  provide  an 
enhanced  death  benefit  during  the 
acciunulation  phase  of  the  Contract.  The 
enhanced  death  benefit  equals  the 
greatest  cf  (A)  the  contract  value;  or  (B) 
the  greatest  of  the  contract  values  on  the 
first  Valuation  Day  of  each  5  year  period 
less  any  partial  withdrawals,  transfer 
charges,  and  withdrawal  transaction 
charges  since  the  beginning  of  the  5  year 
period  (the  first  5  year  period  begins  on 
the  5th  contract  anniversary);  or  (C)  The 
sum  of  all  amounts  invested  in  the 
Separate  Account  Divisions 
accumulated  at  interest  to  a  maximum 
of  two  times  each  net  purchase 
payment,  less  any  partial  withdrawals, 
transfer  charges  and  withdrawal 
transaction  charges,  accumulated  at 
interest.  The  interest  accumulation  rates 
for  all  Divisions  except  the  Money 
Market  Division  is  4%  for  individual 
owners  and  6%  for  joint  spousal 
owners.  The  interest  rate  for  the  Money 
Market  Division  is  equal  to  the  Net 


Investment  Factor  for  each  valuation 
p>eriod.  Interest  accrual  terminates  on 
the  owner's  75th  birthday  or,  if  joint 
owners  exist,  on  the  yoimger  owner's 
75th  birthday. 

10.  The  annuity  rates  cannot  be 
changed  under  the  Contract  and, 
therefbre,  annuity  pavments  will  not  be 
affected  by  the  mortality  experience 
(death  rate)  of  persons  receiving  such 
payments  or  the  general  population.  For 
assuming  the  riski  that  the  life 
expectancy  of  an  annuitant  wnll  be 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates  and 
for  providing  the  death  benefits 
described  above  prior  to  the  annuity 
date.  PaineWeU)er  Life  deducts  a 
mortality  risk  charge  from  the  Separate 
Account.  The  charge  is  deducted  from 
each  Division  of  the  Separate  Account 
during  each  valuation  period  at  an 
annud  rate  of  0.97%  of  the  net  asset 
value  of  each  Division,  of  which  0.12% 
is  attributable  to  the  enhanced  death 
benefit  payment  risk,  and  0.85%  is 
attributable  to  the  assumption  of  all 
other  mortality  risks  described  above. 
The  charge  for  the  enhanced  death 
benefit  will  only  be  assessed  where  the 
enhanced  death  benefit  is  available. 
Therefore,  in  states  where  the  enhanced 
death  benefit  is  not  available  (currently. 
North  Carolina)  or  where  annuity 
payments  have  commenced,  the 
mortality  risk  charge  is  deducted  at  an 
annual  rate  of  0.85%  rather  than  0.97%. 
The  mortality  risk  charge  may  not  be 
increased  under  the  Contract. 

11.  PaineWebber  Life  deducts  an 
expense  risk  charge  from  each  portfolio 
of  the  Separate  Account  during  each 
valuation  period  at  an  annual  rate  of 
0.40%  of  the  net  asset  value  of  each 
portfolio.  This  charge  is  designed  to 
compensate  PaineWebber  Life  for 
assuming  the  risk  that  the 
administrative  expenses  will  exceed  the 
revenues  from  the  contract 
administration  charge.  The  expense  risk 
charge  may  not  be  increased. 

12.  PaineWebber  Life  also  deducts  a 
distribution  expense  charge  from  the 
Separate  Account  during  both  the 
accumulation  period  and  the  annuity 
period.  The  charge  is  deducted  from 
each  Division  of  the  Separate  Account 
during  each  valuation  period  at  an 
annual  rate  of  0.40%  of  the  new  asset 
value  of  each  Division.  The  charge  is 
designed  to  compensate  PaineWebber 
Life  for  the  cost  of  distributing  the 
Contracts.  The  distribution  expense 
charge  may  not  be  increased. 

Applicants'  Legal  Analjrsia 

1.  Sections  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 


thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  tuiless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee.  not  exceeding 
such  reasonable  amounts  as  the 
Conunission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

2.  Applicants  represent  that  the 
mortality  risk  is  assumed  by  virtue  of 
the  guaranteed  annuity  rates  and  the 
deadi  benefit  guaranteed  in  the 
Contract.  Applicants  also  represent  that  - 
the  contract  administration  charge  will 
not  increase  regardless  of  the  actual 
costs  incurred.  If  the  mortality  or 
expense  risk  charges  or  the  distribution 
expense  charges  are  insufficient  to  cover 
the  actual  costs,  PaineWebber  Life  will 
bear  the  loss.  To  the  extent  that  the 
charges  are  in  excess  of  actual  costs, 
PaineWebber  Life,  at  its  discretion,  may 
use  the  excess  to  pay  distribution  and 
other  expenses. 

3.  Applicants  assert  that  the  mortality 
and  expense  risk  charges  of  1.25% 
(excluding  the  0.12%  risk  charge  for  the 
enhanced  death  benefit),  or  1.37% 
where  the  enhanced  death  benefit  is 
available,  are  reasonable  in  relation  to 
the  risks  assumed  by  PaineWebber  Life 
under  the  Contracts  and  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  states  that 
these  determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  chai^ge  guarantees 
and  guaranteed  annuity  rates. 
PaineWebber  Life  undertakes  to 
maintain  at  its  executive  office  a 
memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
in  detail  the  methodology  used  in 
making  these  determinations. 

4.  Applicants  assert  that  the  mortality 
risk  charge  of  0.12%  for  the  enhanced 
death  benefit  is  reasonable  in  relation  to 
the  risks  assumed  by  PaineWebber  Life 
under  the  Contracts.  In  arriving  at  this 
determination,  PaineWebber  Life 

.  conducted  a  large  number  of  trials  at 
various  issue  ages  to  determine  the 

E rejected  cost  of  the  enhanced  death 
enefit.  First,  hypothetical  asset  returns 
were  projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  thus  generated, 
hypothetical  accumulated  values  were 
calculated  by  applying  the  projected 
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asset  returns  to  the  initial  value  in  a 
hypothetical  acoeunt  Each  accumulated 
value  so  calculated  was  then  compared 
to  the  amount  of  the  mhanced  death 
benefit  payi^le  in  the  event  of  the 
hypothetical  contract  owner's  death 
during  the  year  in  question.  By 
analyzing  the  results  of  several 
thousand  such  simulaticms, 
PaineWebber  LifiB  was  able  to  determine 
actuarially  the  level  cost  of  providing 
the  enhanced  death  benefit.  Based  on 
this  analysis.  PaineWebber  Life 
determined  that  a  mortality  risk  charge 
of  0.12%  was  a  reasonable  charge  for  the 
enhanced  death  benefit.  PaineWebber 
Life  undertakes  to  maintain  at  its  home 
office  a  memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
in  detail  the  methodology  used  in 
determining  that  the  risk  charge  of 
0.12%  for  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
assumed  by  PaineW^>ber  Life  under  the 
Contracts. 

5.  PaineWebbw  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Accoimt's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  its  investors. 
PaineWebber  Life  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion.  With  respect  to  the 
distribution  expense  charge.  Applicants 
represent  that  the  distribution  expense 
charge  will  not  exceed  9%  of  purchase 
payments  and  that  PaineWebber  will 
monitor  each  contract  owner's  account 
to  ensure  that  this  limitation  is  not 
exceeded. 

6.  Applicants  imdertake  to  include,  in 
the  prospectus  forming  {>art  of  the 
registration  statements  for  the  Contracts 
imder  the  Securities  Act  of  1933,  as  they 
may  from  time  to  time  be  amended, 
statements  (1)  describing  the  purpose  of 
the  distribution  expense  charge,  and  (2) 
that  the  staff  of  the  Commission  deems 
such  charge  to  constitute  a  deferred 
sales  charge. 

7.  PaineWebber  Life  further  represents 
that  the  assets  of  the  Separate  Account 
will  be  invested  only  in  management 
investmoit  companies  which  imdertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  Act, 
to  have  such  plan  formulated  and 
approved  by  their  board  of  directon,  the 
majority  of  whom  are  not  "interested 
persons"  of  the  management  investment 
company  within  the  meaning  of  section 
2(a)(19)oftheAct. 

Concluaioii 

Applicants  assart  that  for  the  reasons 
and  upon  the  bets  set  forth  above,  the 


requested  examptians  firom  eecticms 
26(a)(2)(C)  and  27(cX2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charges  and  the  distribution  expense 
charge  under  the  Contract  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  In  this  regard,  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  CommiHion,  by  the  Division  of 
Inveftment  Management,  punuant  to 
delegated  authority. 
Marsant  H.  McParUad. 
Deputy  Secntary.       ^■ 
(FR  Doc  93-19138  Filed  »-9-93: 8:4S  usa\ 
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Salomon  Brolhara  Invaatmant  Funda 
Inc;  Application  tor  Daragiatration 

August  4, 1993. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Salomon  Brothers 
Investment  Funds  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNQ  DATE:  The  application  on  Form 
N-8F  was  filed  on  July  22. 1993. 
HEARINQ  OR  NOTIFICATION  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
August  30, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  swvice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reeson  for  the 
request,  and  the  issues  contested. 
Persons  who  wrish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  7  World  Trade  Center,  New 
York,  NY  10048. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263,  or  Elizabeth  G. 


Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

Applicant's  Rapresantations 

1.  Applicant  is  a  Maryland 
Corporation  and  an  o{>en-end 
diveraified  management  investment 
company  registered  under  the  Act.  On 
May  17, 1991,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  pureuant  to  section  8(a)  of  the  Act. 
On  the  same  date,  applicant  filed  a 
registration  statement  on  Form  N-lA 
imder  the  Securities  Act  of  1933.  The 
registration  statement  was  never 
declared  effective,  and  no  offering  of 
applicant's  common  stock  was  made. 

2.  Applicant  has  no  shareholders, 
assets,  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affaire.  AppUcant  is  currently  in 
the  process  of  dissolving  as  a  Maryland 
corporation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigaral  H.  McFarlwid. 
Deputy  Secretary. 

(FR  Doc.  93-19141  Filed  fr-9-93:  8:45  ami 
MUMO  COM  sete-ot-M 


laauar  Oaliating;  Notica  of  Application 
To  Withdraw  From  Uating  and 
RagiatratkNi;  (Waatcorp,  Common 
Stock.  $1 .00  Par  Valua)  FUa  No.  1-0667 

August  4, 1993. 

Westcorp  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  hic.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  June  17, 1993  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
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Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stoick. 

Any  interested  person  may,  on  or 
before  August  25,1993  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,.  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jMUihan  G.  Kalx. 
Secretoiy. 

(FR  Doc.  93-19089  Filed  &-»-9B;  8:45  am] 
iiUMO  coot  «1»-»1-M  I 


SMALL  BUSINESS  ADMINISTRATION 

[Deciaretion  <A  Disaster  Loan  Area  12669] 

Kmism;  Amendment  11,  Declaration  of 
DIaaatar  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  July  27  and 
July  29, 1993  to  include  Osborne, 
Pottawatomie,  and  Wabaunsee  Counties 
in  the  State  of  Kansas  as  a  disaster  area 
as  a  result  of  damages  caused  by 
flooding  and  severe  storms  beginning  on 
June  2?.,  1993  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  frt>m  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Ellis,  Jackson,  Jewell.  Lyon, 
Nemaha.  Phillips.  Rooks,  Russell,  and 
Smith  in  Kansas. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  20. 1993  and  for  economic 
injury  the  deadline  is  April  25. 1994. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  29, 1993. 
Alfred  E.^Mld, 

Acting  Assistant  Administnttorfor  Disaster 
Assistance. 

IFR  Doc.  93-19062  Filed  »-»-93;  8:45  am] 
BIUJNO  COOC  I 


(Declaration  ef  DIeeeter  Loen  Area  12664] 

Minnaaota;  Amendment  11,  Declaration 
of  Diaastar  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  July  19  and 
July  23, 1993  to  include  the  counties  of 
Becker.  Big  Stone,  Clay,  Lac  Qui  Parle. 
Stevens.  Swift,  Traverse,  and  Wabasha 
in  the  State  of  Minnesota  as  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms,  flooding,  and  tornadoes 
beginning  on  May  6, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Clearwater,  Douglas,  Grant. 
Hubbard,  Mahnomen,  Norman,  Otter 
Tail,  Pope,  Wadena,  and  Wilkin  in 
Minnesota:  and  Roberts  and  Grant 
Counties  in  South  Dakota. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared  or 
are  covered  imder  a  separate  declaration 
for  the  same  occiurence. 

The  economic  injury  number  for 
South  Dakota  is  793900. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  10, 1993  and  for  economic 
injury  the  deadline  is  April  11. 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Dated:  July  28, 1993. 
Al£rad  E.  |udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-19063  Filed  8-9-93;  8:45  am] 
BKUNOCOOC  iOM  1  II 


[Dwiaration  of  DIeesler  Loen  Aree  •2671] 

Misaiaalppi  (and  Contiguoua  Countlaa 
in  Louiaiana);  Declaration  of  Diaaatar 
Loan  Area 

Warren  County  and  the  contiguous 
counties  of  Claiborne.  Hinds.  Issaquena, 
and  Yazoo  in  the  State  of  Mississippi, 
and  Madison  and  Tenses  Counties  in 
the  State  of  Louisiana  constitute  a 


disaster  aree  as  a  result  of  damages 
caused  by  beevv  rains  and  flooding 
which  occurred  on  July  11. 1993. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
October  1. 1993  and  for  economic  injury 
until  the  close  of  business  on  May  2. 
1994  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place. 
Suite  300,  Atlanta.  GA  30308,  or  other 
locally  announced  locations. 
The  interest  rates  ara: 


Percent 

For  Physical  Damage: 
Homeowners  «vtth  Credit  Avait- 
abie  Elsewttere 

8.000 

Homeowners    Wlttxxjl    Credit 
Avaiiabie  Elsewt)ere 

4.0QO 

Businesses  Wttti  Credit  Avail- 
•na  EisawtMre 

6000 

Businesses  and  NorvProfM  Or- 
ganizationa    Wittwut    Credit 
Aveiiat>te  Elsewt>ere 

4.000 

Others  (inrJtjding  Non-Proflt  Or- 
ganizations)     With      CredH 
Avaitat)le  ElsewtMre 

7.625 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural   Cooperatives    Without 
Credit  Avaiiabie  Elsewhere  ... 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  267106  for 
Mississippi  and  267206  for  Louisiana. 
For  economic  injury  the  numben  are 
797000  for  Mississippi  and  797100  for 
Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  2. 1993. 
Enkina  B.  Bowlaa, 
Administrator. 

IFR  Doc.  93-19066  Filed  8-9-93: 8:45  am] 
HUJNO  COOC  MHS-at-M 

[Dedarstion  ef  Oleaster  Loen  Aree  12667] 

Nebraalu;  Amendment  f1,  Declaration 
of  Diaastar  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  July  22  and 
July  27, 1993  to  include  the  counties  of 
Adams.  Boyd.  Butler.  Clay,  Colfax. 
Cuming,  Dawson,  Dodge.  Douglas, 
Fillmore,  Franldin.  Frontier.  Gage, 
Gosper,  Hall.  Hamilton,  Jefferson, 
Kearney.  Nemaha.  Otoe,  Pawnee, 
Phelps,  Platte.  Polk.  Richardson, 
Saundera,  Sherman,  Stanton,  and  York 
in  the  State  of  Nebraska  as  a  disaster 
aree  as  a  result  of  damages  caused  by 
severe  storms  and  flooding  beginning  on 
June  23, 1993  and  continiiing. 


UMI 
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In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated  > 
location:  Boone,  Custer,  Furnas, 
Greeley,  Harlan,  Hayes,  Hitchcock,  Holt, 
Keya  Paha.  Knox,  Lincoln,  Madison, 
Merrick.  Nance,  Nuckolls,  Pierce,  Red 
Willow.  Rock.  Tyayer.  Thurston.  Valley, 
Wayne,  and  Webster  Coimties  in 
Nebraska:  and  Phillips.  Republic,  and 
Smith  Counties  in  Kansas. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  beian  previously  declared  or 
are  covered  \mder  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  17, 1993  and  for  economic 
injury  the  deadline  is  April  19. 1994. 

The  economic  injury  numbers  are 
793400  for  Nebraska  and  793500  for 
Kansas. 

(Catalog  of  Federal  Domestic  AMistance 
Propam  Nos.  59002  and  £9008) 

Dated:  July  29, 1993. 
Alfr«dE.|add. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-19060  Filed  »-0-93;  8:45  am] 
MUJNQCOOtI 


and  Wells  in  Nmth  Dakota;  and  Brown, 
Campbell,  Canaa.  Marshall. 
McPherson.  and  Perkins  in  South 
Dakota. 

Any  contiguous  counties  not  listed 
herein  are  covered  under  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 


[Deetaradon  of  Dtoaelar  Loan  Area  12870] 

North  Dakota;  Daclaration  of  Disaatar 
LoanAraa 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  26. 1993, 1 
find  that  the  Coimties  of  Barnes. 
Burleigh.  Cass,  Dickey,  Emmons,  Grant, 
Hettinger.  Kidder,  Lamoure.  Logan. 
Mcintosh.  Morton.  Ransom.  Ridiland, 
Saigent.  Sioux,  and  Stutsman  in  the 
State  of  North  Dakota  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  22. 1993  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  27, 

1993.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  April  26, 

1994,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office.  P.O.  Box  13795. 
Sacramento,  CA  95853-4795.  or  other 
locally  annoimced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  tiie  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Adams. 
Foster.  Otigg.  McLean.  Mercer.  Oliver. 
Sheridan.  Slope.  Stark.  Steele.  Traill. 


rwnSmn 

For  Phyaical  Dmmg»: 

Homeownera  WHh  Credit  Ava«- 

fltw  ElS6Wn9f9  •••• 

8.000 

Homeowners    WHhoui    Credit 

AmMAMA  ^^ff^^'Wf  

4.000 

Bualnaaaea  WWi  CrwM  Avai- 

able  Elaewihere 

8.000 

BoBlneBsea  and  Non-ProHt  Or- 

gwiizallons    WMhout    CradK 

Avalable  Eieewhare 

4.000 

Ottters  (Indudkig  Non-Proflt  Or- 

ganizations)     With      Crw«t 

Available  Elaewtwra 

7.625 

For  Eoortomickiji^ 

Businesses  and  SmaH  Agricul- 

tural   Cooperativea   Without 

Cradtt  Avtfiabte  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  267006.  For 
economic  injury  the  numbws  are 
795500  for  North  Dakota,  and  793800 
for  South  Dakota. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  28. 1993. 
Alfirvd  E.  Indd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  93-19065  FUed  8-9-93;  8:45  am] 


[Declaration  of 


Loan  Area  ISeee] 


are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  20, 1993  and  for  economic 
injury  the  deadline  is  April  19, 1994. 

The  economic  injury  number  for 
South  DakoU  is  793800. 

(Catalog  of  Federal  Domestic  Assistance 
Proi^am  Nos.  59002  and  59008) 

Dated:  July  29. 1993. 
Alfr«dE.|add. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  93-19061  Filed  8-9-93;  8:45  am] 


South  Dakota;  Amandmant  11, 
Daclaration  of  Diaaatar  Loan  Araa 

The  above-numbered  Declaration  is 
hereby  amended  effective  July  27, 1993 
to  include  Brown,  Charles  Mix, 
Codington,  Day,  Deuel,  Douglas,  Grant, 
Hamlin,  Marshall,  Roberts,  and  Spink 
Counties  in  the  State  of  South  Dakota  as 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms,  tornadoes,  and 
flooding  beginning  on  May  6, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Brule.  Edmunds,  Faulk, 
Gregory,  Hand,  Lyman,  and  McPherson 
in  South  Dakota. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared  or 


[Daclarallon  of  DIaealar  Loan  Araa  12660] 

Wiaconain;  Amandmant  f2,  Declaration 
of  Diaaatar  Loan  Araa 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  Mrith  a 
Notice  from  the  Federal  Emergency 
Management  Agency  dated  July  20, 
1993  to  include  the  counties  of  Dodge, 
Jefferson,  Kenosha,  Milwaukee,  and 
Racine  in  the  State  of  Wisconsin  af  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  7, 1993  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Ozaukee  and  Waukesha  in  Wisconsin 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared  or 
are  covered  imder  a  separate  declaration 
for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Sieptember  1, 1993  and  for  economic 
injury  the  deadline  is  April  4, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  )uly  28. 1993. 
Alfrvd  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-19064  Filed  8-9-93;  8:45  am] 
BHXaMOOOf 


Small  Bualnaaa  Innovation  Raaaarch 
(SBIR)  Program  Policy  Directive 

AGENCY:  Small  Business  Administration. 
ACnOM:  Publication  of  policy  directive. 

SUMMARY:  On  October  28, 1992,  Public 
Law  102-564, 106  Stat.  4249,  authorized 
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thaSmallj 

(SmOPUotl 

1983.tlMSaMU 

AitmnriilwrtaB  (SBAj  puhMihari.  hi  Am 

dixKtiv*  for  lh«  Sm  Pilot  Pmpwi  (S8 
FR  2S883).  Tliit  policf  diNCtiv* 
pitnrid«*  guidmci  to  tha  fwtkipating 
Federal  agend—  far  the  gw«I  ooadbict 
of  the  STTR  Pilot  Pro-am.  Baaed  on  the 
comments  naoaived.  tha  SBA  has 
dedded  to  make  the  rhangaa  diacuaaad 
helow  and  to  issue  the  final  STTH 
Policy  Directive. 

DATIS:  This  policy  directive  is  efiactiva 
October  1, 1993. 

PON  niRTNIN  >»OnMATK)M  CONTACT:  Jack 
Sweeney.  Deputy  Assistant 
Administrator,  Office  of  Innovation, 
Raaaarck  and  TadiMlogy.  <202) 
6450. 


aupriBKNTAfrr  WPOHMATIOW:  The  Small 
Business  Administration  received  four 
conunent  lettan  oa  tka  propoeed  Small 
BiMinaas  Tachaokcy  TfansCar  {STTBi 
Pilot  Program  Palicy  Diractive.  Tbaaa 
comaaeoU  aaa  diaciiaaad  bakwv. 

Qm  lettaraaatridad  iu  oomaMots  to 
a  gaoaraJ  anj^Mirtive  aUtamant 
rawcaming  thm  inrluaion  of  non-profit 
reaaaich  iastitutioBs  in  the  prograsa. 
The  othar  three  cnmrtiantars  raetrictad 
their  remarks  to  geDerally  technical 
suggestions. 

A^commantar  auggaatad  that  the 
definition  of  tepic  and  subtopic  anaaa 
included  ia  program  aolidlatiaBa  ba 
broadaned  beyond  "conaialaat  with 
r  needs"  to  iadude 


unaolicitad  pmaoaals.  Ilia  lagialatinn 
prohibita  the  supmission  of  unanliiited 
propoaals  in  this  propoaaL  FurthanBora. 
tha  piaaant  atatamant  was  takao  diiactly 
from  daa  lagialation. 

This  commenlar  also  suggaatad  that 
policy  directive  langinga  ba  modified  to 
iBfficato  that  if  the  Phase  I  idea  provaa 
infeasjhle.  a  Phase  H  pnqtoaal  «vould  be 
inappropriata.  Tha  praaant  wording 
indicating  thai  a  participating  aganqr 
may  request  a  proposal,  but  not 
mandating  one,  would  all«iw  a  Phaae  II 
proposal  to  be  reouested  on  Phase  I 
pn^^Bcts  found  to  be  faa^>lo. 

Inere  was  concern  that  ioNigB  nol- 
for-paoftt  naaaach  inalilutinDB  woold  be 
alloiwed  to  participate  in  the  STTR 
PrapHD.  Howavar,  tha  wordiag  in  tha 
Stavianaon-Wydlar  Tackaakfjr 
Innovatian  Act  of  1960  raatricts 
partidpatiaa  to  domeatic  reaeMch 


pcofit  oiganiaatinna,  univewitiaa.  and 
collagaa. 

It  w«a  a^gaalad  that  tha  aactton 
limiting  niaaa  n  awards  to  thoaa  tarn 
the  aama  ^sMy  that  aHppartad  tha 
Phaaa  I  «mk  ba  aalaxad.  Ikaaa  asa 
savsMl  kotan  that  piahiblt  thkdMf^a. 
The  most  significant  ia  that  lUa  ia  a 
competitiva  program  undar  tha  Fadanl 
Aoquisitiaa  Regulations  and  tha 

flfWtfQlQ^  COBipOTltlOA  OOCVfS  OOTQfV 

Phase  I,  among  jwopoaria  enhMWlad  to 
a  roedfic  agency  far  a  apacMk;  topic 
Allowing  a  change  to  anoOiar  agnqr 
would,  at  Pliaaa  n.  be  an  award  wifliout 
competition  at  that  agancy. 

The  poBcy  directive,  niSacting  tha 
mandate  of  tha  appUoMa  l<gislrtinn, 
>rovldea  avMral  Dfotoctiana  to  tha  email 
yedinSTT 


involva 


provuiea 

faainaaa 

inchtding 

a  period  of  faiirvean  fbUoaringte 

oompletfon  af  Phaaa  II,  tnnafv  of 


havaaddad' 

partidpatiao  to  U.&  buainoiaae.  not-for- 


ifor 


property  purchaaed  in  tito  parfonnanoa 
of  an  STTK  award,  and  considaiatiun  of 
a  potential  award  in  Ught  of  its  frimess 
to  the  small  buainaaa.  Acommantar 
suggeated  that  these  benefits  be 
extended  to  the  participating  reaearcu 
institvtion.  However,  in  Um  STTR 
Proniam  the  award  is  to  oa  made  to  nie 
amw  buaineaa  and  not  to  the 
institution.  Tha  relationahip 
tha  aatoU  buainaaa  Md  tk 
institution  for  thaaa  matt 
the  right  to  publish  and  oapyripht.  ia 
controlled  t^  the  agreem^  bet%vean 
tham.  Any  extanaion  to  the  raaearch 
institution  of  the  benefits  provided  to 
the  small  businaaa.  would  be  bmf  ond  the 
scope  of  the  preaent  law  and  poucy 
directive,  and  would  have  to  oe 
contained  in  tlie  agreement  between  the 
amall  businaaa  ana  the  reaearch 
institutian.  and  accepted  by  the 
awarding  Fadacd  «|Hicy. 

It  was  suggaated  that  the  concept  of 
certification  of  paroant  of  work  be 
defined  in  ahaaLto  lamia  such  aa  time 
and  anoit  as^MBoed,  parcant  (Hbuflgat 
aUocated.  ar  paraant  of  deUvecriilea. 
WUle  it  ia  ai^acAad  that  the  Baeeaura 
wiU  ba  in  tsr^  of  aiiare  of  award,  the 
many  paaaibla  rttuations  make  any  one 
uniaanal  HMaaora  inpnctioahk.  The 
partidpating  agaariaa  will  ba  allowad 
tha  fiaadbihty  af  daterminii^  the 
meesure  to  be  used  in  eech  award. 

A  rommant  wna  received  suggMting 
that  the  awraiding  agancy  afataia  a 
signed  OQaaaaitmant  from  the  naaaach 
inatitutiaB  canoatning  tha  contractual 
terms  that  will  ba  aniUcahla  to  tha 
institution.  Tha  praaant  poUqr  diiactiva 
mindalaa  tiiatan  yemaat.  kaduding 


Ibetwemlhe 
I  and  tha  reeearch 
inatiMianaBd  baa^nnittod  to  die 
afMCf  «■  laqnaaL  M  is  our  opinion  that 
this  ia  laili  linl  indteation  of  the 
raaearch  inatitution'a  conunitmenL 

Our  faviaar  found  that  substitution  of 
tha  vraMla  "duplicative  work",  for 
"aaaanlially  equivalent  work",  aa 
auggaatad  by  a  conunantsr,  urouM  not 
provide  ihm  gavemment  the  neceeaaiy 
protoctton  frara  aaaentially  duplicativa 
propoaals.  Tharaiore  we  nrill  contiBua  to 
"aaaaotiaUy  equivalent  work". 


The  propoeed  policy  directive  limits 
propoaals  to  25  p^ea  in  length.  A 
oommantar  suggasted  that  the  required 
submlaaton  of  edditicmal  materials  such 
aa  coaparativa  agreements  ^ould  not  be 
counted  within  diet  page  limit  On 
laiiiiM  wa  aginaii  ami  liiii  ii  i  haiiiietl  tha 
policy  diioctiva  to  remove  the  paga 
limMation  far  the  oooperativo 


A  commenter  requested  a  second 
public  commant  period  to  review  the 
pobcy  directive.  While  a  second  ficvmal 
period  would  not  follow  normal 
administrative  procedures,  and  would 
delay  ^e  implementation  of  the 
program,  we  will  always  consider 
comments  and  suggestions  for  program 
operations.  This  commenter  made  the 
farther  suggestion  that  comprehensive 


ba  tied  to  self  certifications.  Presently 
moat  partidpating  agendee  use  a 
modified  diedc  1^  as  a  cover  page  to 
arrwnpany  propoaala,  Tiria  procaea  ia 
part  of  an  agancy'a  pracuraaaant  policy 
and  U  not  caJboUad  by  tha  legislation 
ar  policy  diradiva  coB^oUing  the  STTR 


Hiara  wraa  a  suggestion  that  the  STTR 
Pre-SolidtalSon  Announcement  be 
issued  futhar  in  advance  of  the 
solidtation  dian  ia  now  planned.  Our 
concein  in  the  high  tadmology  RAD 
environment  ia  that  the  topics  proposed 
for  pra^acta  in  tha  STTR  Propara  are 
very  tiaoa  aanaitiva  and  each  fiirthar 
delay  fai  iaeuing  tha  topics  will  incraaaa 
the  UwUhood  that  the  topic  could  be 
untimely  arhen  peopoeels  are  finally 


The  remaining  mmmants  received 
were  mostly  advisory  in  nature  or 
general  comments  and  obsarvations. 
Baaed  upon  the  comments  TBcaived.  and 
our  reviaw  of  thoaa  coaamaats,  SBA  haa 
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made  the  technical  changes  indicated 

above. 

Ridurd  r  Shaoa. 

Assistant  Administrator,  Office  of  Innovation. 
Research  and  Technology. 

Small  BusineM  Technology  Transfer 
Program  Policy  DirectiTa 

To  The  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Small  Business  Research  and 
Development  Enhancement  Act  of  1092 

Small  Business  Technology  Transfer 
(STTR)  Pilot  Program 

1.  Purpose.  To  provide  a  policy 
directive  for  the  general  conduct  of  the 
Small  Business  Technology  Transfer    . 
(STTR)  Pilot  Programs  within  the 
Federal  Bovemment. 

2.  Auwority.  This  policy  directive  is 
issued  pursuant  to  the  authority 
contained  in  15  U.S.C.  638())— Small 
Business  Research  and  Development 
Enhancement  Act  of  1992  (Pub.  L.  102- 
564). 

3.  Procurement  Regulations.  It  is 
recognized  that  the  Federal  Acquisition 
Regulation  (FAR)  may  need  to  be 
modified  to  conform  to  the  requirements 
of  The  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
and  this  policy  directive.  Agencies 
responsible  for  these  procurement 
regulations  are  encoiiraged  to  initiate 
such  changes.  Regulatory  provisions 
pertaining  to  areas  of  SBA 
responsibility,  as  established  by  Public 
Law  102-564.  «vill  require  approval  of 
the  SBA  Administrator  or  designee.  The 
SBA  Office  of  Innovation,  Research  and 
Technology  is  the  appropriate  office  for 
coordinating  such  regulatory  provisions. 

4.  Personnel  Concerned.  All  Federal 
government  personnel  who  are  involved 
in  the  administration,  funding 
agreements  and  technical  process  of  the 
Small  Business  Technology  Transfer 
(STTR)  Pilot  Program. 

5.  Distribution.  Federal  government 
agencies  and  departments  with  Small 
Business  Technology  Transfer  (STTR) 
Pilot  Programs  as  authorized  by  Public 
Uw  102-564. 

6.  Originator.  U.S.  Small  Business 
Administration,  Office  of  Innovation, 
Research  and  Technology. 

Richard  ).  Shane. 

Assistant  Administrator.  SBA  Office  of 

Innovation,  Research  and  Tedun^ogy. 

Erskine  Bowles, 

Administrator,  U.S.  Small  Business 

Administration. 
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1.  Purpose 

2.  Summary  of  Lagislatlva  Pravisioos 


3.  Minimizing  Regulatory  Burden 
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5.  Participating  Federal  Agency  Expenditures 
for  the  STTR  Progiam 
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11.  SBA  Coordination  of  STTR  Solicitation 
Schedules  

12.  SBA  (Phase  I)  Program  STTR  Pre- 
Solicitation  Announcements 

13.  Simplified,  Standardized  and  Timely 
STTR  Program  Solicitations     

14.  Simplified  and  standardized  STTR 
Funding  Process 

15.  STTR  Program  Annual  Report  to  SBA 

16.  SBA  Program  to  Monitor  and  Survey 
STTR  Activity 

17.  Socially  and  Economically  Disadvantaged 
Small  Business  Concerns  and  Women- 
Owned  Small  Business  Concerns 

18.  STTR  Program  Infonnation  Notices 

Appendix 

Instructions  for  STTR  Pilot  Program 
Solicitation  Preparation 

1.  Purpose 

a.  Section  9(p)  of  the  Small  Business 
Act  (15  U.S.C.  638.  as  amended  by  Pub. 
L.  102-564)  requires  that  the  Small 
Business  Administration  issue  a  policy 
directive  for  the  general  conduct  of  the 
STTR  Pilot  Programs  within  the  Federal 
Government. 

b.  This  policy  directive  fulfills  the 
statutory  obligation  of  the  legislation 
and  provides  guidance  to  the 
participating  Federal  agencies  for  the 
general  conduct  of  the  STTR  Pilot 
Program.  Additional  instructions  may 
be  issued  by  the  Small  Business 
Administration  (SBA)  as  a  result  of 
public  comment  or  experience.  These 
instructions  %vill  be  issued  as  additional 
or  replacement  pages  for  this  directive. 

2.  Summary  of  Legislative  Provisions 

a.  The  Small  Business  Research  and 
Development  Enhancement  Act  of  1992, 
Public  Law  102-564,  that  became  law 
on  October  28, 1992,  amends  section  9 
of  the  Small  Business  Act  (15  U.S.C. 
638). 

Title  n  of  this  legislation,  entitled  the 
"Small  Business  Technology  Transfer 
Act  of  1992"  (the  Act),  establishes  the 
Small  Business  Technology  Transfer 
Pilot  Program. 

(1)  The  Act  authorizes  Federal 
agencies  to  establish  STTR  Pilot 
Programs  if  their  FY  1994, 1995,  or  1996 
extramural  budgets  for  research  or 
research  and  development  (R/R&D) 
exceed  stated  threshold  figures  ($1 
bilUon). 

(2)  The  statutory  requirements  are 
aimed  at  assisting  small  business 


concerns  by  eatabUshing  a  uniform, 
simplified  process  for  the  operation  of 
the  STTR  Pilot  Program  while  allovtring 
the  participating  agencies  flexibility  in 
the  content  and  operation  of  their 
individual  STTR  Pilot  Programs. 

(3)  The  Act  authorizes  each 
participating  agency  to  establish  an 
STTR  Pilot  Prc^ram  by  reserving  a 
statutory  percentage  of  its  extramural 
budget  to  he  awarded  to  small  business 
concerns  for  R/R&D  through  a  imiform, 
three-phase  process. 

(a)  The  first  two  phases  will  help 
agencies  meet  R/RfcD  and 
commercialization  objectives. 

(b)  The  third  phase,  where 
appropriate,  is: 

(1)  TO  pureue  commercial 
applications  from  the  government- 
funded  R/R&D  in  order  to  stimulate 
technological  innovation  and  provide 
for  the  national  return  on  investment 
from  R/R&D  and/or 

(2)  For  further  contracting  or  grant 
activities  with  Federal  agencies  through 
non-STTR  funding  agreements. 

(4)  The  Act  mandates  that  each 
agency  authorized  to  have  an  STTR 
Pilot  Program  is  to  ref>ort  annually  to 
SBA.  The  Act  also  requires  agencies 
with  STTR  Pilot  Programs  to  report 
annually  to  the  Office  of  Science  and 
Technology  Policy. 

b.  On  October  28. 1992.  the  President 
signed  Public  Law  102-564  which 
authorizes  the  STTR  Pilot  Program  for 
the  fiscal  years  1994. 1995,  and  1996. 

(1)  E^ctive  March  31. 1985.  section 
2732(a)  of  title  VII  of  the  Competition  in 
Contracting  Act  of  1984.  PubUc  Law  98- 
369.  must  be  reed  in  conjunction  with 
the  procurement  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  (IS  U.S.C.  637(e)). 
Therefore,  the  notice  publication 
requirements  of  the  law  apply  to 
agencies  participating  in  the  STTR  Pilot 
Program  which  use  contracts  as  their 
STni  fundins  agreements. 

(a)  Any  Federal  executive  agency  - 
intending  to  solicit  a  proposal  for  a 
contract  for  property  or  services  valued 
above  $25,000  is  required  to  submit  a 
notice  of  the  impending  solicitation  for 
publication  in  the  Commerce  Business 
Daily.  No  agency  shall  issue  its 
solicitation  for  at  least  15  days  from  the 
date  of  the  publication  of  the  notice. 
The  agency  may  not  establish  a  deadline 
for  submission  of  proposals  in  response 
to  such  solicitation  that  is  earlier  tnan 
30  days  after  the  date  on  which  the 
solicitation  was  issued. 

(b)  The  Competition  in  Contracting 
Act  also  requires  that  any  executive 
agency  awarding  a  contract  for  property 
or  services  valued  at  more  than  $25,000 
submit  a  notice  for  publication  to  the 
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Mch  m  wnd  fvpiMicaliaB  if  ■ 
saboontfKl  It  Bkvqr  to  fwvlt  boni  inch 


CDafinMoM 


rSTTR; 


(2)  Th«  IbUoiiftaig  «•  «M8aip(loa*  from 
the  Qolico  pdbBcattoB  fBqiiivnMBtK 

(a)  In  tM  cno  of  agsnciot  intmdiiig 
to  Mnictt  nnM  I  pfnpowii  tot  oontnots 
in  exoMS  of  $25,000,  tiMliMd  of  ttM 
agBucjf  insy  oxonpt  •  pcrtliiultr 
solicitBtion  from  tno  notio  ptduicition 
ivqairenrents  if  fae/sfas  malres  a  wiittsn 
determiiMtion,  with  4i«  comollatioo  of 
the  Administrator  of  tb«  OfBco  of 
Federal  Procurament  Policy  and  the 
Administrator  of  the  Small  Buatneas 
Administration,  that  it  is  inappropriate 
or  unreasonable  to  publish  a  notioe 
before  issuing  a  solicitation. 

(b)  The  STTR  n>aae  D  awvds  process 
is  axampled. 

3.  Mwiwiahg  Regolatocy  twnleB 

a.  Important  ol^ectivee  id 
implenwnting  STTR  Pilot  Program 
procedures  an  to: 

(1)  Miniiiiw  the  craaUog  of  new  or 
complex  ragulatioos. 

(2)  Ensure  that  the  program's 
requireasBts  an  Bet 

kV  Simpliiy  and  atandsrdizB 
application  oif  existing  leguitions 
related  to  the  program.  The  T«T?JkH 
nature  of  the  STTR  hgirialian 
rniii  willing rertnin  rerngniwd 
acquiiitian  procedures  pnnidee  a  Strang 
basie  of  eodiarity  far  sTrnemiining  the 
process  far  obtaJniDg  R/RID  from  small 
highly  hxnovative  businaes  concerns. 

(■)  The  above  includes  faading 
allocatioos,  centnKsed  STTR 
technology  management,  ud  Rxrtine 
operational  implemeutatian. 

(b)  Where  not  contray  to  existing 
statutory  requirements,  eech  agency  is 
autboHzed  to  estabHsh  finandal 
procedures  and  finrnxdng  titeche**^**** 
that  it  deems  necesamy  to  property 
implement  the  STTR  Pilot  Program, 
including,  but  not  limited  to,  obligating 
funds  seMy  oo  the  bests  of  proposal 
mert  without  regard  to  fte  purpose  for 
which  funds  were  originally 
appropriated,  ud  transferring  assessed 
funds  to  a  sin^  Kcount  to  facilitate 
financial  mmagement,  reporting,  and 
ovursi^t. 

(c)  TixB  participating  agencies  are 
encoviregwl  to  ii:dtiate  or  continue  their 
dereicpment  of  simpHBed  procedures 
thet  may  be  tised  on  STTK  actions  and 
to  subsiit  information  concerning 
simplified  procedures  to  &e  SBA  for 
possible  general  program  improvements. 

b.  No  participating  agency  may 
promulgate  a  rule  or  rmegation  that  is 
contrary  to  or  inconsistent  with  the 
STTR  legislaticm  or  this  policy  directive. 


•.SmaUi 
Tniufur  Pilot  i 

A  pilot] 

poiiMB  of  a  Pedefu  agency*  extmiml 
research  or  reeearch  and  developmant 
effort  is  reserved  for  award  to  small 
busineas  concema  foroooperativa 
rassatch  and  daweJopnMnt  throogh  • 
uniform  proceaa  having  three  phaaea. 
iBepfop<am  ia  oeecribed  in  uiis 
directive. 

b.  i?esearcfi  or  Jlesearcfi  ojuf 
Development  (R/BBrD) 

Any  activity  (hat  k: 

(1)  A  ysfmatic.  intaicive  study 
directed  toward  greater  kaowfadge  or 
uaderalanding  of  the  sobject  sturaed. 

(2)  A  systemetic  Study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need. 

(3)  A  systematic  applic^iim  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  impiureuieiit  of 
prototypes  and  new  processes  to  meet 
specific  requiraments. 

c  Cooperative  UeseoTch  and 
DevdopmenL  For  the  purposes  of  the 
STTR  Pwgram  this  means  research  and 
development  conducted  |aintly  by  a 
small  hisinass  concern  and  a  raaeaidi 
institution  in  which  not  less  than  40 
percent  of  the  woiic  is  performed  by  the 
small  busineas  conoani.  tmd  not  leas 
th«B  30  percent  of  the  work  is 
pOTformed  by  the  Msaaich  institution. 

d.  ExiroBmral  BiHigBt.  The  sum  of  the 
total  obiigetkoa  far  R/8A0  minus 
unoimta  ohligated  far  R^UO  activities 
by  employees  of  tiie  agency  in  or 
throvgh  government-owned, 
govemment-operaled  fadkties. 

e.  Federal  A^fiocy.  An  executive 
agsKy  as  dsfined  in  S  U.S.C  105.  or  a 
military  de^Mrtmant  as  defined  in  5 
U.S.C.  102  except  that  it  does  not 
inchide  any  agency  wi^n  the 
Intelligenoe  Commiraity  as  defined  in 
Executive  Order  12333,  $  3.4(f),  or  its 
suooessor  orders. 

f.  Funding  Agreement.  Any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  concern  for  the 
peiformance  of  experimental, 
dovelonmental,  or  research  work  funded 
in  whoie  or  in  part  by  the  Federal 
govemmenL 

g.  Research  Institution.  A  U.S. 
research  organization  that  is: 

(1)  A  contractor-operated  federally 
funded  research  snd  development 
center,  as  identified  by  the  National 
Science  Foundation  in  accordance  urith 
the  government-wide  Federal 
Acqidaition  Regulation  issued  in 


accordance  with  section  3S(cKl)  of  the 
Office  of  Federal  Procurement  Policy 
Act  (or  any  successor  legislatiQn 
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(2)  A  non-praflt  reeearch  iastitutian  as 
dafiaad  in  aaotian  4(5)  of  the  Stevenson- 
Wydler  Technology  Innovatkui  Act  of 
1980,  or. 

(3)  A  noo-yrafit  college  or  university, 
h.  Subcontract.  Any  agreement,  other 

tfian  ane  iavolviqg  an  employer- 
•mployeo  mlationshin,  entered  into  by  a 
Federal  ^vemment  funding  agreement 
awBidee  calttng  far  supplies  or  eenrtces 
req\iired  solely  far  tiw  performance  of 
the  original  funding  agreeoMnt 
i.  SodaUyoMdEcoBomioally 
Diaadvantoged  Small  Busineu  Coacem. 
A  socially  and  eoanomicaily 
disadvantaged  small  business  cooosm: 

(1)  b  one  that  is  at  least  51  percent 
owned  by  (i)  an  Indian  tribe  or  a  native 
Hawaiiim  laflanlmlion.  or  (ii)  one  or 
more  socially  and  economicallv 
disadvantaged  individuals,  and 

(2)  Whose  management  and  daily 
business  operatiaBS  are  oombolied  by 
one  armora  aodaHy  and  economicaUy 
disadvantaged  iwttvidoals. 

\.  SodeUyamdBconomkxdiy 
Diaadvamte§B§  liHhviduaL 
Prasumptivety  a  niemhar  of  any  of  Iba 
following  groups: 

(1)  Biacx  Americans 

(2)  fiispenic  Americans 

(3)  Netive  Americans 

(4)  Asian-Padfic  Americans 

(5)  Siiboontinent  Asian  Americans 

(6)  Other  groups  derignated  from  time  to 
time  tqr  SBA  to  be  sodaDy 
disadvantaged;  or 

(7)  Any  other  individual  found  to  be 
•odally  end  economically 
disadvantraed  by  SBA  pursnant  to 
Section  8(a)  of  the  Small  Business 
Act,  IS  U.S.C  637ta). 

L  5motf  fius/neas  CSoncera.  A  small 
biisiness  concern  is  one  that,  at  the  time 
of  award  of  Phaae  I  and  Phase  n  funding 
agreements,  meets  the  following  criteria: 

(1)  Is  independently  o«vned  and 
operated,  is  not  dominant  in  the  field  of 
operation  in  which  it  is  prc^xising,  has 
its  principal  place  of  business  located  in 
the  United  States  and  is  organized  far 
profit: 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  busine^ 
at  least  51  percent  of  its  voting  stock  is 
owned  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens: 

(3)  Has,  including  its  affiliates,  a 
number  of  employees  not  exceeding 
SCO,  and  meets  the  other  regulatory 
requiraroenta  found  in  13  C311  part  121. 
Business  fy^r^'^r,  other  thjin 
investment  companies  licensed,  or  state 
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development  companies  qualifying 
under  the  Small  Business  Investment 
Act  of  1958.  IS  U.S.C  661.  at  seq..  are 
a£Bli8tes  of  one  another  when  eitner 
directly  or  indirectly: 

(a)  One  concern  controls  or  has  the 
power  to  control  the  other;  or 

(b)  A  third  party  or  parties  controls  or 
has  the  power  to  control  both. 

Control  can  be  exercised  through 
common  ownership,  commoD 
management,  and  contractual 
relationships.  The  term  "afBliates"  is 
defined  in  greater  detail  in  13  CFR  part 
121.  The  term  "number  of  employees" 
is  also  defined  in  13  CFR  part  121. 
Business  concerns  include,  but  are  not 
limited  to,  any  individual,  partnership, 
corporation,  joint  venture,  association  or 
cooperative. 

1.  Women-Owned  Small  Business 
Concent.  A  small  business  concern  that 
is  at  least  51  percent  owned  by  a  woman 
or  wom«i  who  also  control  and  operate 
it.  "Control"  in  this  context  means 
exercising  the  power  to  make  policy 
decisi<ms.  "Operate"  in  this  context 
means  being  actively  involved  in  the 
day-to-day  management. 

m.  Program  Solicitation.  A  formal 
soUdtation  of  proposals  whereby  a 
Federal  agency  notifies  the  small 
business  community  of  its  R/R&D  needs 
and  interests  in  selected  areas  snd 
requests  proposals  in  response  to  these 
needs  from  small  business  concerns. 
Announcements  in  the  Federal  Ragistar 
or  the  Commerce  Business  Daily  are  not 
to  be  considered  substitutes  for  an  STTR 
Program  solicitation. 

n.  United  States.  The  50  states,  the 
territories  and  possessions  of  the  U.S., 
the  Commonwealth  of  Puerto  Rico,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  District  of  Columbia. 

o.  Commercialization.  The  process  of 
developing  maricats  and  producing  and 
delivering  products  for  sale  (whemer  by 
the  originating  party  or  by  others);  as 
used  here,  comioercialization  includes 
both  government  and  commercial 
(private  sector)  markets. 

5.  Fartictpating  Federal  Agency 
Expenditures  for  the  STTR  Pn^jram 

a.  Each  Federal  agency  whidi  has  an 
extramural  budget  for  R/RJtD  in  excess 
of  $1,000,000,000  for  FY  1994, 1995.  or 
1996,  is  authorized  to  expend  writh 
small  business  concerns  not  less  than 
.05%  of  such  budget  in  fiscal  year  1994; 
not  less  than  .1%  of  such  budget  in 
fiscal  year  1995;  and  not  less  than  .15% 
of  su(^  budget  in  fiscal  year  1996, 
specifically  in  connection  with  STTR 
Programs  which  meet  the  requirements 
of  the  Small  Business  Research  and 
Development  Enhancement  Act  of  1992. 


this  poHcy  directive,  and  regulations 
issued  thereunder. 

b.  Funding  agreements  with  small 
business  concerns  for  research  or 
research  and  development  which  result 
from  competitive  or  sole  source 
selections  othw  than  an  STTR  Program 
shall  not  be  considered  to  meet  any 
portion  of  the  pocentage  required  under 
Uie  STTR  Program. 

8.  Limitatioa*  of  Paiticipatioa 

a.  A  Federal  agency  shall  not  use  any 
of  its  STTR  budgiat  fat  the  purpose  of 
funding  administrative  costs  of  the 
program  including  costs  associated  with 
budgetary  salaries  and  expenses,  or  in 
the  case  of  a  small  business  concern  or 
a  research  institution,  costs  associated 
with  salaries,  expenses  and 
administrative  overhead  other  than 
those  direct  or  indirect  costs  allowable 
under  guidelines  of  the  Office  of 
Manag^Bment  and  Budget  and  the 
govemmentwide  Federal  Acquisition 
Regulation  issued  in  accordance  with 
section  25(cMl)  of  the  Office  of  Federal 
Procurement  Policy  Act. 

b.  Awards  resultmg  from  other  than 
an  STTR  Program  may  not  be  counted 
toward  meeting  STTR  Program  funding 
levels  or  achiev«nent 

c.  Voluntary  participation  in  the 
STTR  Programs  by  Federal  agencies  not 
oiherwise  qualified  for  such 
participation  may  be  permitted  under 
this  policy  directive. 

Federal  agencies  seeking  to 
participate  in  STTR  need  to  submit  their 
requests  to  SBA.  Voluntary  participation 
requires  the  written  spproval  of  the  SBA 
Assistant  Administrator  for  Innovation, 
Research  and  Technology  subsequent  to 
review  of  the  request. 

7.  Small  BttsiBeas  Technology  Transfer 
Pilotr 


a.  The  STTR  Program  is  a  phased 
process  uniform  throughout  the  Federei 
government  of  soliciting  proposals  and 
awarding  fimding  agreements  for  R/RftD 
to  meet  stated  agency  needs  or  missions. 

b.  Each  partiopating  agency  shall  at 
lease  annually  issuB  an  STTR 
solicitation  that  sets  forth  a  substantial 
number  of  R/R&D  topic  and  subtopic 
areas  consistent  with  stated  agency 
needs  or  missions.  Both  the  list  of  topics 
and  the  description  of  the  topics  and 
subtopics  shall  be  sufficiently 
comprehensive  to  provide  a  wide  range 
of  opportunity  for  small  business 
concerns  to  participate  in  the  agency  R/ 
RAD  programs.  Topics  and  subtopics 
shall  emphasize  the  need  for  proposals 
wiht  advanced  concepts  to  meet  specific 
agency  R/RlkD  needs.  Each  topic  and  ' 
subtopic  shall  describe  the  needs  in 
suffideDt  detail  so  as  to  assist  small 


business  concerns  in  providing  on-target 
responses,  but  shall  not  involve  detailed 
roedfications  to  prescribed  solxitions  of 
the  problems. 

Unsolicited  proposals  or  proposals 
not  responding  to  stated  topics  or 
subtopics  are  not  eligible  fbr  STTR 
awards. 

c.  Researdi  or  research  and 
development  in  the  STTR  Program  is  to 
be  conducted  jointly  by  a  small  business 
concern  and  a  non-{m>fit  research 
institirtioa.  Not  leas  than  40  percent  of 
the  work  conducted  under  an  STTR 
award  is  to  be  performed  by  the  small 
business  concern,  and  not  less  than  30 
percent  of  the  work  is  to  be  performed 
by  the  non-prcfit  research  institution. 

Also,  for  both  Phase  I  and  Phase  II. 
the  R/RJtD  work  must  be  performed  in 
the  United  States,  as  defined  in 
paragraph  4.n.  of  this  policy  directive. 

d.  To  stimulate  and  foster  sdentific 
and  technological  innovation,  induding 
increasing  commerdalization  of  Federal 
R/R&D.  the  STTR  Program  must  follow 
a  uniform  competitive  process  of  three 
phases: 

(1)  Phase  I.  Phase  I  involves  a 
solidtation  of  proposals  to  conduct 
feasibility  related  experimental  or 
theoretical  R/RftD  related  to  described 
aeency  requirements.  The  object  of  this 
phase  is  to  determine  the  sdentific, 
technical  and  commerdal  merit  and 
feasibility  of  the  proposed  cooperative 
effort  and  the  quality  of  poformanoe  of 
the  small  business  concern  with  a 
relatively  small  agency  investment 
before  consideration  of  furthm'  Federal 
support  in  Phase  IL 

(a)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded 

(b)  Proposals  will  be  evalxiated  on  a 
competitive  basis.  Agency  criteria  used 
to  evaluate  STTR  pn^posals  shall  give 
primary  consideration  to  the  sdentific 
and  technical  merit  of  the  proposal 
along  with  its  potential  for 
commerdalization.  Secondary 
considerations  may  indude  program 
balance  or  critical  a^ncy  requirements. 

(c)  Agendas  may  mclude  a  provision 
requiring  submission  of  a  Phase  D 
proposal  as  a  deliverable  item  under 
Phase  I. 

(d)  Efforts  shall  be  taken  by  agendas 
to  reduce  the  procurement  time  frame 
for  Phase  11  awards.  Agendes  are 
encouraged  to  develop  gap-funding 
methods  and  to  address  the  duration  of 
Phase  n  award  cydes. 

(2)  Phase  n.  The  object  of  Phase  il  is 
to  continue  the  R/RftD  effort  from  Phase 
I.  Only  awardees  in  Phase  I  are  ehgible 
to  paitidpate  in  Phase  II.  Phase  I 
awardees  are  eligible  for  consideration 
of  Phase  D  STTR  funding  agreements 
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only  at  Um  P«d«nl  paitidpating  agency 
which  awuded  PhaM  I  off  ths  pro)ect 
Funding  ahall  ba  baaad  upon  tna  results 
of  Phasa  I  and  the  adentinc  and 
technical  merit  and  commercial 
potential  of  the  Phase  D  proposal.  Phase 
n  awards  may  not  necessarily  complete 
the  total  research  and  development  that 
may  be  required  to  satisfy  commercial 
or  Federal  needs  beyond  the  STTR 
Program.  Completion  of  the  research 
and  development  may  be  through  Phase 
m.  The  government  is  not  obligated  to 
fund  any  specific  Pham  U  proposal.  The 
STTR  Phase  D  award  decision  process 
requires,  ammg  other  things, 
consideration  of  a  proposal's 
commercial  potential  as  evidenced  by: 

(a)  The  small  business  concern's 
record  of  commercializing  STTR  or 
other  research, 

(b)  The  existence  of  seomd  phase 
funding  commitments  from  private 
sector  or  non-STTR  funding  sources, 

(c)  The  existence  of  third  phase 
follow-on  commitments  for  the  subject 
of  the  research,  and 

(d)  The  presence  of  other  indicators  of 
commercial  potential  of  the  idea. 

(3)  Phase  m.  The  term  third  phase 
agreement  means  a  follow-on,  non- 
STTR  funded  award  as  described  in  1, 
2  and  3  below.  A  Federal  agency  may 
enter  into  a  third  phase  agreement  with 
a  small  business  concern  for  additional 
work  to  be  performed  during  or  after  the 
second  phaise  period.  The  second  phase 
funding  agreement  with  the  small 
business  concern  may,  at  the  discretion 
of  the  agency  awarding  the  agreement, 
set  out  Uie  procedures  applicable  to 
third  phase  agreements.  "The 
competition  for  Phase  I  and  Phase  n 
awards  satisfies  any  competition 
requirement  of  the  Competition  in 
Contracting  Act. 

(a)  Where  appropriate,  there  will  be  a 
third  phase  which  is  funded  by: 

1.  Non-Federal  sources  of  capital  for 
commercial  applications  of  STTR 
funded  research  or  research  and 
development, 

2.  The  Federal  government  by  follow- 
on  non-STTR  awards  for  STTR  derived 
products  and  processes  for  use  by  the 
Federal  government. 

3.  Non-STTR  Federal  sources  for  the 
continuation  of  research  or  research  and 
development  that  has  been 
competitively  selected  using  peer 
review  or  scientific  review  criteria. 

(b)  Agencies  which  intend  to  pursue 
research,  research  and  development  or 
production  of  a  technology  developed 
by  a  small  business  concern  under  the 
STTR  Program  %vill  give  special 
acquisition  preference  such  as  sole 
source  awards  to  the  STTR  company 
which  developed  the  technology.  The 


Phase  in  funding  agreement  will  be  with 
non-STTR  funds. 

•.  Uailataral  Acdona  orPartidpatiag 


a.  The  Act  raqidres  each  participating 
agency  to: 

(1)  Unilatanlly  determine  the 
categories  of  projects  to  be  included  in 
ita  STl'K  Progwm. 

(2)  Release  STTR  solicitations  in 
accordance  with  the  SBA/STTR  master 
schedule. 

(3)  Subject  to  paragraph  12, 
unilaterally  determine  research  topics 
within  its  STTR  solicitation(s)  giving 
special  consideration  to  broad  research 
topics  and  to  topica  that  further  one  or 
mora  critical  technologies,  aa  identified 
by: 

(a)  The  National  Critical  Technologies 
Panel  (or  its  successor)  in  the  1991 
report  required  under  section  603  of  the 
National  Science  and  Technology  Policy 
Organization  and  Priorities  Act  of  1976, 
and  in  subsequent  reports  issued  imder 
that  authority,  or 

(b)  The  Secretary  of  Defense  in  the 
1992  report  issued  in  accordance  with 
section  2522  of  title  10.  United  States 
Code,  and  in  subsequent  reports  issued 
under  that  authority. 

(4)  Unilaterally  receive  and  evaluate 
proposals  resulting  from  STTR 
solicitations  and  make  awards. 

(5)  Unilaterally  select  awardees  for  its 
STTR  funding  agreements^ 

(6)  Administer  its  own  STTR  funding 
agreements  or  delegate  such 
administration  to  another  agency;  and 
inform  each  awardee  imder  such 
agreement,  to  the  extent  {>ossible,  of  the 
costs  of  the  awardee  that  will  be 
allowable  under  the  funding  agreement. 

(7)  Each  funding  agreement  under  the 
STKR.  Program  shall  include  provisions 
setting  forth  the  respective  rights  of  the 
United  States  and  the  small  business 
concern  with  respect  to  intellectual 
property  rights  and  with  respect  to  any 
right  to  carry  out  follow-on  research. 

(8)  Make  payments  to  recipients  of 
STTR  funding  agreements  on  the  basis 
of  progress  toward  or  completion  of  the 
funding  agreement  requirements  and  in 
all  cases  make  payment  to  recipients 
under  such  agreements  in  full,  subject  to 
audit,  on  or  before  the  last  day  of  the  12- 
month  f>eriod  beginning  on  the  date  of 
completion  of  such  requirements. 

(9)  Make  an  annual  report  on  the 
STTR  Program  to  SBA  and  to  the  Office 
of  Science  and  Technology  Policy. 

(10}  Develop  a  model  agreement,  not 
later  than  July  31, 1983,  to  be  approved 
by  SBA,  for  allocating  between  small 
business  concerns  and  research 
institutions  intellectual  property  rights 
and  rights  if  any,  to  carry  out  follow-on 


reseeich.  development  or 
commardaliietion. 

(11)  Develop,  in  consultation  with  the 
Office  of  Federal  Procurement  Policy 
and  the  Office  of  Government  Ethics, 
procedures  to  ensure  that  fiaderally 
ninded  research  and  development 
centen  that  paitidpate  in  STTR 
agreements: 

(a)  Are  free  from  organizational 
conflicts  of  interssts  relative  to  the 
5 1'l  K  Program; 

(b)  Do  not  use  privileged  information 
gained  throu^  work  performed  for  an 
STTR  agency  or  private  access  to  STTR 
agency  personnel  in  the  development  of 
an  STTR  proposal;  and 

Cc)  Use  outside  peer  review  as 
appropriate. 

112)  Develop  no  later  than  July  31. 
1993,  procedures  for  aaaessing  the 
commercial  merit  and  feasibility  of 
STTR  propoaals.  These  procedures 
should  consider 

(a)  The  small  business  concern's 
record  of  successfully  commercializing 
STTR  or  other  reaearch; 

(b)  The  existence  of  second  phase 
funding  commitments  frx)m  private 
sector  or  non-STTR  funding  sources; 

(c)  The  existence  of  thira  phase 
follow-on  commitments  for  the  subject 
of  the  research;  and 

(d)  The  preaence  of  other  indicators  of 
the  commercial  potential  of  the  idea. 

9.  SBA/STTR  Source  File 

a.  SBA  Small  Business  Technology 
Transfer  (STTR)  Program  Source  File. 
The  SBA  will  develop  and  maintain  an 
STTR  mailing  list  of  interested  small 
business  concerns.  In  maintaining  this 
list,  SBA  will  adhere  to  the  provisions 
of  The  Freedom  of  Information  Act,  The 
Privacy  Act  of  1974, 13  CFR  102.20  and 
13  CFR  102.3(1).  Labels  frtim  this  list 
will  be  available  to  the  Federal 
participating  agencies  for  STTR 
solicitation  purposes.  Written  requests 
containing  justification  for  the  need  of 
labels  frt>m  this  mailing  list  should  be 
submitted  to  the  Office  of  Innovation, 
Research  k  Technology,  U.S.  Small 
Business  Administration,  409  Third 
Street.  SW..  Washington,  DC  20416.  A 
two-week  period  is  required  to  fill  these 
requests. 

b.  SBA  Procurement  Automated 
Source  System  (PASS).  SBA's  Office  of 
Procurement  Assistance  has  a 
Procurement  Automated  Source  System 
(PASS)  that  maintains  capability 
profiles  of  small  businesses  interested  in 
Federal  government  procurement 
opportunities.  This  system  is  used  by 
Federal  agencies  and  major  prime 
contracton  to  identify  small  business 
concerns  with  capabilities  needed  by 
the  agencies  or  prime  contracton. 
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Agendas  interested  in  aooessing  PASS 
should  contact  their  nearest  SBA 
Procurement  Assistance  (MBca. 

c  Federal  Proauement  Data  Sygtem 
(FPDS).  Participating  agencies  should 
review  FTOS  data  that  identify  small 
business  awardees  of  R/RftD  contracts 
ss  a  potmitial  supplement  to  their 
existing  source  dsta  base. 

d.  Outer  Sources.  Agendes  may 
maintain  th^  own  mailing  lists  (v  use 
other  sources. 

10.  SBA  Coordination  ofNational 
CHtkalTeduMOagiaa 

a.  SBA  will  annually  obtain 
infbrmatian  on  the  current'Critical 
techM>logies  from  both  die  National 
Cdtical  Technologies  Panel  (or  its 
sucoeesor)  and  the  Secretary  (rf  Defense 
snd  provide  sudi  informatiCHi  to  the 
partidpating  Federal  agendes  and 
potential  STTR  partidpants. 

b.  The  SBA  C^oe  ot  Innovation. 
Researdi  and  Tedmology  will  contact 
the  panel  and  the  Department  of 
Defense  snd  request  this  data  in  Jiue  of 
each  year.  The  data  received  will  then 
be  submitted  by  lettw  to  eadi  of  the 
partidpating  Federal  agendes. 

11.  SBA  Coordination  of  STTR 
Solicittian  SchednJaa 

a.  The  Ad  requires  issuance  of  STTR 
(Phase  I)  Program  solidtatians  in 
accordance  with  a  master  sdiedule 
coordinated  betvreen  SBA  and  the 
Fednal  partidpating  agency.  The  SBA 
organization  raspcmsible  for 
coordination  is:  Office  of  hmovation. 
Research  and  Technology,  U.S.  Small 
Business  Administration.  409  Third 
Street,  SW..  Washington,  DC  20416. 

b.  For  maximtun  partidpation  by 
interested  small  business  concerns,  it  is 
important  that  the  planning,  scheduling 
and  coordination  of  agency  STTR 
solidtation  release  dates  n  completed 
as  eerly  as  i»acticable  in  ord«  to 
accommodate  the  commencerooit  of  the 
fiscal  year  on  Odober  1.  Bunching  of 
agency  STTR  solidtation  release  and 
dosing  dates  may  prtdiibit  small 
business  concerns  from  the  preparation 
snd  timely  submission  of  proposals  for 
more  than  one  STTR  prefect  SBA's 
coordination  of  agency  schedules  will 
minimize  the  bundling  of  proposed 
release  and  dosing  dates.  Partidpating 
sgendes  may  ded  to  publish  multiple 
solidtation  within  a  given  fiscal  year  to 
fadlitate  in-house  agency  proposal 
review  uid  evaluation  aoieduling. 

&  To  accomplish  the  MASTER 
SCHEDULE  ooordinatian  piooees.  the 
following  procedure  will  be  frilowed; 

(1)  Tlw  SBA  may  pubUah  STTR  Pie- 
SoUdtadon  AnnomiceMaBta  aonually. 
Howevar,  the  STTR  Pre-SoUdtatira 


Announcement  will  not  be  pubHsbed 
for  any  period  in  which  partidpating 
agencieeare  not  solidting  proposala. 
The  STTR  aoUdtatirai  releese  dete  shall 
not  be  prior  to  10  days  after  publicatian 
of  the  Pre-SoHdtatiflai  Announcement 
(PSA)  which  contains  notice  of  that 
specific  STTR  solidtation. 

(2)  Each  agency  representative  will 
notify  SBA  in  writing  of  its  proposed 
STTR  roHdtation  relesse  and  proposal 
due  dates  for  the  next  fiscal  yeer  (m  or 
before  August  1.  The  SBA  and  the 
agency  representativea  will  cowdinate 
the  resolution  of  any  conflicting  agency 
solidtation  dates  by  the  second  week  of 
August.  If  all  cases,  final  dedsions  will 
be  made  by  SBA's  Office  of  Innovation. 
Researdi  and  Tedmology. 


a.  SBA  Publication.  The  SBA.  as 
remitoed  by  public  lew,  shall  prepere 
end  publish  STTR  Phase  I  Pre- 
Solidtation  Announcements  (PSAs) 
covering  all  partidpating  Federal 
agendes.  Any  agency  soTidtstion 
snnouncement  dianges  that  occur  prior 
to  or  after  the  release  of  the  STTR  PSA 
must  immediately  be  reported  in  writing 
to  the  SBA  by  the  agencv  STTR 
representative.  If  possible, 
announcement  amendments  will  be 
releesed  reflecting  such  changes.  Esch 
issue  of  the  STTR  PSA  %vill  be  besed 
upon  data  received  from  the 
partidpating  agendas.  Ho«rever.  the 
agencies  are  advised  that: 

(1)  The  publication  of  the  STTR  PSA 
is  not  intended  to  restrid  or  prohibit 
application  of  customary  or  other 
intmna!  agency  procedures  designed  to 
obtain  publidty  for  its  R/R&D  programs. 

(2)  The  STTR  PSA  publications  by 
SBA  shall  not  be  interpreted  as  a 
substitute  or  relief  vehicle  for  existing 
statutory  and  regulatory  publication 
requirements  related  to  individual  or 
spedfic  procurement/grant  actions. 

b.  STTF  Pre-Solicitatjon 
Announcement  (PSA)  Content.  The 
STTR  PSA  will  indude  suffident  data 
to  effactivefy  apprise  interested  small 
business  concerns  throughout  the 
Naticm  of  forthcoming  STTR  Pronam 
solidtations  —thereby  sssisting  the 
partidpating  agendes  in  identifying 
prospective  responsible  sources.  The 
agendes  shall  provide  the  required 
information  to  SBA  no  later  than  30 
days  prior  to  the  PSA  release  date  in 
accordance  with  the  master  schedule. 
The  following  information  is  required: 

(1)  The  hsl  tc^itos  \xpon  which  R/RftD 
proposals  will  be  sought  Each  R/RAD 
took  shall  have  up  to  10  words  in  its 
title. 


(2)  Agency  addresa  and/or  phono 
nundior  from  which  STTR  Program 
solidtations  can  be  obtained. 

(3)  N«nea.  addresees,  and  phone 
nuo^era  of  agency  contad  points  where 
STTR-related  inquirias  may  be  directed. 

(4)  Raleaae  date(s)  oi  program 
solicitation(s). 

(5)  Qosing  date(s)  for  receipt  of 
proposals. 

(6)  Estimated  number  and  average 
dollar  amounts  or  tovel  of  effort  of  Phase 
I  awards  to  be  made  imder  the 
solidtation. 

c.  For  thoae  aganciea  which  use  both 
general  topic  ai^  moreqaedfic  si^itopic 
designations  in  their  STTR  solidtstioiis, 
the  topic  data  to  be  submitted  for 
purpoMS  of  the  STTR  PSA  publication 
should  accurately  describe  the  researdi 
soUdted.  Rather  than  )ust  snnoundng 
topic  information  charaderized  as 
"Chemistry"  or  "Aerodynamics." 
summarize  the  subtopic  statements  snd. 
where  sppropriate.  utilize  National 
Critical  Tedmolo^ea. 

d.  The  STTR  PSA  will  also  indude 
notices  of  STTR  confisrences  and 
seminars.  Onfy  STTR  conferenoea/ 

seminara  qximored  by  the  STTR 

Federal  partidpating  agendes  or  STTR 
conferences/seminars  sponsored  or  co- 
sponsored  by  the  U.S.  Small  Business 
Administration  vrill  be  considCTed  for 
publicatian  in  the  STTR  Pre-Solidtation 
Announcement  (PSA). 

13.  SiasplMed.  Staadardiaad  and 
Timely  STTR  Program  Solidtations 

a.  Instructi(Mis  for  STTR  Program 
Solicitation  Preparation.  The  Small 
Business  Ad  requires  "  *  *  * 
simplified,  standardized  and  timely 
STTR  sohdtstion"  (section  9(p)(2)(A)). 
Further,  the  Ad  requires  the  STTR 
Programs  of  partidpating  agendes  to 
use  a  "simplified,  standardized  funding 
prooeaa"  and  that  the  regulatory  burden 
of  partidpating  in  the  STTR  Programs 
be  minimized. 

b.  Therefore,  the  instructions  in  the 
Appendix  to  this  policy  directive 
purpoeely  depsrt  from  normal 
government  solicitation  format  and 
requirements.  STTR  Program 
solidtations  shall  be  prepared  according 
to  the  attached  Appendix 

c.  Agendes  shall  provide  the  SBA 
Office  of  Innovation.  Research  and 
Technology,  S  copies  of  each 
solidtation  and  any  modifications 
thereto  no  later  than  the  date  of  release 
of  the  solidtstion  or  modification  to  the 
public      

d.  Non-STTR  R/R4D-Ralated  Actions. 
It  is  not  intended  that  tiM  STTR  Propam 
soUdtati<Hi  replace  or  be  used  as  s 
subMaituts  for  nnaolicited  proposals  or 
R/RIJ)  awards  to  small  businaaa 
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concerns  authorized  by  existing 
regulations;  or,  are  the  STTR  Program 
solicitation  procedures  intended  to 
prohibit  other  agency  R/R&D  actions 
with  small  business  concerns  that  are 
carried  on  in  accordance  with 
applicable  statutory/regulatory  i 
authorizations.  ! 

14.  Simplified  and  SUndardized  STTR 
Funding  Process 

In  its  requirements  for  the     | 
establishment  of  a  "simplified,! 
standardized  funding  process.'*  the 
STTK  legislation  requires  that  specific 
attention  be  given  to  the  followLig  areas 
of  STTR  Program  administration: 

a.  Timely  Receipt  and  Review  of 
Pmposals 

(1)  Participating  agencies  shall 
establish  firm  schedules  and  review 
formats  for  appropriate  distribution  of 
the  proposals  for  reviewing 
recommendations  and  submission  to  the 
STTR  Program  manager  for  award 
determinations. 

(a)  All  activities  related  to  Phase  I 
proposal  reviews  shall  nmnally  be 
completed  and  wards  made  withm  6 
months  from  the  closing  date  of  the 
STTR  solicitation. 

(b)  The  STTR  Program  solicitations 
for  Phase  I  will  establish  proposal 
siibmission  dates.  Related  to  Phase  n 
activity,  an  agency  may  establish  set 
proposal  sulmiission  dates.  However,  it 
is  anticipated  that  each  ^ency  will 
negotiate  mutxially  acoept^le  proposal 
submission  dates  with  individual  Phase 
I  performers,  accomplish  proposal 
reviews  expeditiously,  and  proceed 
with  awards. 

While  it  is  recognized  that  Phase  n 
arrangements  between  the  agency  and 
proposer  may  require  mora  detailed 
negotiation  to  establish  terms  acceptable 
to  both  parties,  the  agencies  must  not 
sacrifice  the  R/RftD  momemtum  created 
under  Phase  I  by  engaging  in 
unnecessarily  protracted  Phase  II 
proceedings.  

(c)  It  can  be  anticipated  that  STTR 
participants  will  submit  duplicate  or 
similar  proposals  to  more  than  one 
soliciting  agency  when  the  work 
projects  appear  to  involve  similar  topics 
or  requirements  which  are  within  the 
exv^^'SB  and  capability  levels  of  the 
small  b  siness  proposer.  To  the  extent 
reasonably  feasible,  interagency  funding 
duplications  related  to  acquiring  similar 
technology  under  the  STTR  or  other 
Federal  programs  should  not  occur. 

For  this  purpose,  the  standardized 
STTR  Pmgnm  solicitation  will  require 
the  proposers  to  indicate  the  name  and 
address  of  the  agencies  to  which 
duplicate  similiar  proposals  virere  made 


and  to  identify  by  subject  the  projects 
for  which  the  proposal  was  suomitted 
and  the  dates  submitted.  The  same 
information  wrill  be  required  for  any 
previous  Federal  government  awards. 

To  assist  in  avoiding  duplicate 
funding,  each  agency  shall  provide  SBA 
and  each  participating  STTR  agency 
with  a  listixtg  of  Phase  I  and  Phase  II 
awardees  including  the  complete 
address  and  title  of  the  project  This 
Information  should  be  distributed  no 
later  than  release  of  contract  award 
information  to  the  public. 

b.  Review  of  STTR  Proposals 

Agencies  ara  encouraged  to  use  their 
normal  review  process  for  STTR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  mora  limited 
review  procees  may  be  used  for  Phase  I 
due  to  Uie  larger  number  of  proposals 
anticipated.  Whme  appropriate,  "peer" 
reviews,  that  ara  external  to  the  agency, 
are  authorized  by  the  STTR  legislation. 
Participating  agencies  ara  cautioned  that 
all  raview  procedures  shall  be 
fwmulated  to  minimize  any  possible 
conflict  of  interest  as  it  pertains  to 
proposer  proprietary  data.  The 
standardized  STTR  solicitation  will 
advise  potential  proposers  that 
proposals  may  be  subject  to  an 
established  external  review  process,  but 
that  the  proposo-  may  include  company 
designated  proprietary  information  in 
its  proposal. 

c.  Proprietary  Information  Contained  in 
Propmals 

In  preparatiun  of  the  standardized 
STTR  Program  solicitation  as  described 
in  the  Appendix  of  this  policy  directive, 
provisions  will  be  included  requiring 
confidential  treatment  of  proprietary 
informaticm  to  the  extent  permitted  by 
law.  Offaron  will  be  discouraged  from 
submitting  information  considered 
proprietary  unless  it  is  deemed  essential 
for  proper  evaluation  of  the  proposal. 
Hie  solicitation  will  require  that  all 
proprietary  information  be  clearly 
idmitified  and  marked  with  a  prescribed 
legend.  Agencies  may  elect  to  require 
proposers  to  limit  proprietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text. 

d.  Selection  of  Awardees 

Participating  agencies  shall  establish  a 
proposal  review  cycle  wherein 
successful  and  unsuccessful  proposers 
shall  be  notified  of  final  award 
decisions  within  6  months  of  the 
agency's  Phase  I  proposal  closing  date. 

(1)  The  standardized  STTR  Program 
solicitation  shall: 


(a)  Advise  Phase  I  proposers  that 
additional  information  may  be 
requested  by  the  awarding  to  evidence 
awardee  responsibility  for  project 
completion. 

(b)  Contain  information  advising 
potential  ofiiarors  of  basic  proposal 
evaluation  critnia  for  Phase  I  and  Phase 

n. 

(2)  Phase  II  proposal  submissions, 
review,  and  selection  shall  be  managed 
by  arrangements  between  the  agency 
and  each  Phase  I  awardee  considered  for 
Phase  n  award. 

Within  30  days  of  the  date  of  award 
of  funding  agreements — three  copies  of 
the  Technical  Abstract  (containing  all 
information  described  in  the  Appendix 
Paragraph  m.  C 1-6)  for  Phase  I  and 
Phase  n  awards  shall  be  submitted  to 
the  SBA 

e.  Certification  of  Size  of  Firm 

The  Act  requires  that  participating 
agencies  ensure  that  only  small  business 
concerns  ara  recipients  of  STTR  awards. 

Awarding  documents  ara  to  include  a 
signed  statement  by  the  awardee  that 
the  definition  of  a  small  business 
concern  as  described  in  Section  4  of  this 
policy  directive  is  met. 

/.  hdanagement  of  the  STTR  Project 

The  small  business  concern,  and  not 
the  non-profit  research  institution,  is  to 
provide  satisfactory  evidence  that  it  will 

exerdse  management  director  and 

control  of  the  performance  of  the  STTR 
funding  agreement.  Regardless  of  the 
proportion  of  the  work  or  funding  of 
eech  of  the  performen  under  the 
contract,  the  small  business  concern  is 
to  be  primary  contractor  or  grantee  with 
overall  responsibility  for  its 
performance. 

All  agreements  between  the  small 
business  concern  and  the  research 
institution  cooperating  in  the  STTR 
projects,  or  any  business  plans  reflecting 
agreements  and  responsibilities  between 
the  parties  during  performance  of  Phase 
I  or  n  of  STTR.  or  for  the 
commercialization  of  the  resulting 
technology,  should  reflect  the 
controlling  position  of  the  small 
business  concern. 

g.  Rights  in  Data  Developed  Under 
STTR  Funding  Agreement 

The  STTR  legislation  provides  for 
"retention  of  rights  in  data  generated  in 
the  performance  of  the  contract  by  the 
small  business  concern". 

(1)  The  intent  of  the  statute  is  to 
provide  authority  for  the  participating 
agency  to  protect  technical  data 
generated  under  the  funding  agreement, 
and  to  refrain  from  disclosing  such  data 
to  competitors  of  the  small  business 
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concern  or  firom  using  the  information 
to  produce  future  technical  procurement 
specifications  that  could  hann  the  small 
business  concern  that  discovered  and 
developed  the  innovation  imtil  the 
small  businass  concern  has  a  reasonable 
change  to  seek  patent  protection,  if 
appropriate. 

(2)  Therefore,  except  for  program 
evaluation,  participating  agencies  shall 
protect  such  technical  data  for  a  period 
of  not  less  than  4  years  from  the 
completion  of  the  project  from  which 
the  data  were  generated  unless  the 
agencies  obtain  permission  to  disclose 
such  data  from  me  contractor  or  grantee. 
Tlie  government  shall  retain  a  royalty- 
free  license  for  government  use  of  any 
technical  data  delivered  under  an  Si  IK 
funding  agreement  whether  patented  or 
not. 

h.  Allocation  of  Rights 

A  small  business  concern,  before 
receiving  an  STTR  award,  must 
negotiate  a  written  agreement  between 
the  small  business  concern  and  the 
research  institution,  allocating 
intellectual  property  rights  and  rights,  if 
any.  to  cany  out  foUow-on  research, 
development,  or  commercialization.  The 
small  business  concern  must  submit  this 
agreement  to  the  awarding  agency  on 
request;  either  with  the  profKisal  or  at 
any  time  thereafter.  The  small  business 
concern  must  certify  in  all  proposals 
that  the  agreement  is  satisfactory  to  the 
small  business  concern. 

The  participating  agency  may  accept 
an  existing  agreement  between  the  two 
parties  if  it  is  hit  to  the  small  business 
concern  and  does  not  conflict  with  the 
interests  of  the  Federal  govonment. 

In  those  instances  where  a  small 
business  concern  requests  assistance  in 
developing  a  written  agreement,  the 
participating  agency  will  provide  a 
model  agreement  to  be  used  as  guidance 
by  the  small  business  in  the 
development  of  an  agreement. 

The  model  agreement  provided  to  the 
small  business  concern  snould  direct 
the  parties,  as  a  minimum,  to: 

(1)  State  specifically  the  degree  of 
responsibility,  and  ownership  of  any 
product,  process,  or  other  invention  or 
innovation  resulting  from  the 
cooperative  resean£.  The  degree  of 
responsibility  shall  include 
responsibility  for  expenses  and  liability, 
and  the  degree  of  ownership  shall  also 
include  the  specific  rights  to  revenues 
and  profits. 

[2]  State  which  party  may  obtain  U.  S. 
or  foreign  patents  or  otherwise  protect 
any  inventions  resulting  from  the 
cooperative  reseaidL 


(3)  State  whidi  party  has  the  right  to 
any  continuation  of  research  including 
non-STTR  follow-on  awards. 

The  Federal  government  will  not 
normally  be  a  party  to  any  agreement 
between  the  small  business  concern  and 
the  research  institution.  Nothing  in  the 
agreement  is  to  conflict  with  any 
provisions  setting  forth  the  respective 
rights  of  the  United  States  and  the  small 
business  concern  with  respect  to 
intellectual  property  rights  and  with 
respect  to  any  right  to  carry  out  follow- 
on  research. 

J.  Title  Tronsfer  of  Agency  Provided 
Property 

Under  STTR  legislation.  tiUe  to 
equipment  purchased  in  relation  to 
project  performance  with  funds 
provided  under  STTR  funding 
agreements  maybe  transferred  to  the 
awardee  where  such  transfer  would  be 
more  cost  efiiactive  than  recovery  of  the 
property  by  the  government. 

}.  Continued  Use  of  Government 
Equipment 

STTR  legislation  directs  that  a  small 
business  concern  participating  in  the 
third  phase  of  the  STTR  Program  be 
given  continued  use,  as  a  directed 
bailment,  of  any  property  transferred  by 
a  Federal  agency  to  tne  small  business 
concern  in  the  second  phase  of  an  STTR 
Program  for  a  period  of  not  less  than  2 
years,  beginning  on  the  initial  date  of 
the  concern's  participation  in  the  third 
phase  of  such  program. 

Jc.  Cost  Sharing 

(1)  Cost  participation  could  serve  the 
mutual  interest  of  the  participating 
agencies  and  certain  STTR  awardees  by 
helping  to  assure  the  efficient  use  of 
available  resources.  Cost-sharing, 
however,  shall  not  normally  be 
encouraged  except  where  required  by 
other  statutes. 

(2)  Except  where  required  by  other 
statutes,  participating  agencies  shall  not, 
as  a  general  policy,  request  or  require 
cost  sharing  on  Phase  I  projects.  The 
standardized  STTR  Program  soUdtation 
(Appendix)  will,  howrever,  provide 
information  to  prospective  STTR 
performers  concerning  cost-sharing. 
Cost  participation  will  not  be  a 
consideration  factor  in  evaluation  of 
Phase  I  proposals  except  where  required 
by  other  statutes. 

/.  Payment  Schedules  and  Cost 
Principles 

STTR  performers  may  be  paid  xmder 
an  applicable,  authorized  progress 
payment  procedure  or  in  accordance 
with  a  negotiated/definitized  price  and 
payment  schedule.  Advance  |Myments 


are  optional  and  may  be  made  under 
appropriate  public  law.  In  all  cases, 
agencies  must  make  payment  to 
recipients  under  STTR  agreements  in 
full,  subject  to  audit,  on  or  before  the 
last  day  of  the  12-month  period 
beginning  on  the  date  of  completion  of 
such  remdrements. 

All  STTR  funding  agreements  shall 
use.  as  appropriate,  current  cost 
principles  and  procedures  authorized 
for  use  by  the  participating  agencies.  At 
the  time  of  award,  agencies  shall  inform 
each  STTR  awardee,  to  the  extent 
possible,  of  the  applicable  Federal 
regulations  and  procedures  which  refer 
to  the  costs  that  generally  will  be 
allowed  under  funding  agreements. 

m.  Funding  Agreement  Types  and  Fee  of 
Profit 

The  legislative  requirements  for 
uniformity  and  standardization  require 
that  there  be  consistency  in  application 
of  STTR  Program  provisions  among 
participating  agencies.  This  consistency 
must  consider,  however,  the  need  for 
flexibility  by  the  various  agencies  in 
missions  and  needs  as  well  as  the  wide 
variance  in  funds  required  to  be  devoted 
to  STTR  Programs  in  the  agencies.  The 
following  guidelines  are  for  the  purpose 
of  meeting  these  requirements: 

(1)  Funding  Agreement.  The  choice  of 
type  of  funding  agreement  (contract, 
grant,  or  cooperative  agreement)  rests 
with  the  awarding  agency  but  must  be 
consistent  with  the  guidelines  in  Public 
Law  95-224  (42  U.S.C.  501),  as 
amended  by  Public  Law  97-258  (31 
use.  6301-6308). 

(2)  Fee  or  Profit.  Unless  expressly 
excluded  by  statute,  awarding  agencies 
are  to  provide  for  a  reasonable  fee  or 
profit  on  STTR  funding  agreements, 
including  grants,  consistent  with  normal 

grofit  marj^s  provided  to  profit-making 
rms  for  R/R&O  work. 

n.  Periods  ofPaformance  and 
Extensions 

(1)  In  keeping  %inth  the  legislative 
intent  to  muce  a  large  number  of 
relatively  small  awards,  modification  of 
funding  agreements  to  extend  periods  of 
pcnrformance,  increase  the  scope  of 
work,  or  to  increase  the  dollar  amount 
should  be  minimized,  except  for  options 
in  the  original  Phase  I  of  Phrase  II 
awards. 

(2)  Phase  I.  Period  of  performance 
should  normally  be  approximately  1 
year  except  where  agency  needs  or 
research  plans  require  otherwise. 
Exceptions  should  be  minimized. 

(3)  Phase  II.  Period  of  performance 
under  Phase  II  is  the  subject  of 
negotiations  betwreen  the  selected  Phase 
I  recipient  and  the  awarding  agency. 
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Ho«v«w.  Um  duration  otPham  D 
should  DonBtUy  bo  apotoxiinatBly  2 
ymn.  Excoptioa*  ihcNud  be  minimiiod. 

o.  Dollar  Value  of  Awards         \ 

(1)  The  STTR  kgislation  esUbtishes  1- 
yMrawards  for  the  first  pbaat  of  an 
STTR  program  generally  not  to  exceed 
$1004)00.  and  2-yeer  awards  for  the 
sec»nd  phase  of  an  STTR  Program 
generally  not  to'exoaed  $500,000. 

(2)  Affair  award  of  any  funding 
agreement  airnieHing  $100,000  for  Phase 
I  or  $500.000  for  PhiuM  n.  the  agenqr 
STTR  representative  shall  provide  SBA 
with  ««rritten  justification  of  such  action. 
The  justification  shall  be  submitted  with 
the  STTR  Annual  Report  data.  Similar 
justification  is  requirad  for  any  dollar 
increase  of  a  funding  agreement  which 
would  bring  the  cumulative  dollar 
amount  to  a  total  in  excess  of  the 
aforestated  amounts. 

p.  Grant  Authority 

The  STTR  legislation  does  not,  in  and 
of  itself,  convey  grant  authority.  Each 
participating  agency  must  sec\ire  grant 
authority  in  accordance  with  its  normal 
proceduree. 

q.  Conflict  of  Interest 

Participating  agencies  ara  cautioned 
that  awards  miade  to  firms  owned  by  or 
employing  currant  or  pravious  Federal 
government  employees  could  create 
conflicts  of  interest  for  those  emplojrees 
in  violation  of  the  Ethics  in  Government 
Act  of  1978  (Pub.  L  95-521.  as 
amended).  Each  participating  agency 
^ould  rafisr  to  the  standards  of  conduct 
review  procedures  currently  in  effect  for 
its  agency  to  ensura  that  such  conflicts 
of  interest  do  not  arise.  { 

15.  STTR  Progr—  Aimnal  Report  to 
SBA 

The  STTR  legislation  requires  an 
annual  report  from  the  participating 
agencies  in  the  program.  The  following 
paragraphs  cite  the  dates  such  reports 
are  due.  the  kinds  of  information  to  be 
included,  and  the  number  of  copies  to 
be  submiUed  to  SBA. 

a.  Iteporting  Dates  to  SBA  | 

Reporting  shall  be  on  an  annual  basis 
and  will  be  for  the  period  radiqg 
September  30  of  each  fiscal  year.  The 
repon  is  due  to  SBA  by  December  31  of 
each  year.  Example:  The  report  for  FY 
1994  (October  1. 1993-Sentember  30. 
1994)  should  be  submitted  to  SBA  by 
December  31. 1994. 

b.  Small  Business  Technology  Transfer 
(STTR)  Program 

(1)  Agency  total  fiscal  year,  for  FY 
1994  and  each  year  thereafter. 


extramural  laaaarch  and  reeaarch  and 
development  total  obligationa  as 
reported  to  the  National  Sdance 
Foundation  pursuant  to  the  annual 
Budget  of  the  Untied  States 
Government. 

(2)  STTR  Program  total  fiscal  yeer 
dollara  derived  by  applying  the  statute 
per  centiui  to  the  ageodee'  extramural 
research  and  reeeaich  and  development 
total  obligationa. 

(3)  STTR  Program  fiscal  year  dollara 
obligated  throi^  STTR  Program 
funding  agreements  for  Phase  I  and 
Phase  n.  

(4)  Number  of  STTR  individual 
solicitations  raleaaed  during  the  fiscal 
year  and  the  number  of  topics  and 
subtopics  contained  in  eech  solicitation. 

(5)  Number  of  copies  of  eadi  STTR 
solicitation  distributed  by  the 
participating  agency. 

(6)  Number  of  proposals  received  by 
the  agency  for  eech  topic  and  subtopic 
in  each  STTR  solicitation. 

(7)  For  both  Phase  I  and  Phase  II.  the 
STTR  awardee's  name  and  address, 
research  institution's  name  and  address, 
dollar  and  percent  of  award  performed 
by  the  small  business  concern  and  the 
research  institution,  solicitation  topic 
and  subtopic.  solicitation  number, 
project  titta.  and  total  dollar  amount  of 
funding  agreement.  Identify  minority 
small  businesa.  wom«i-owned  small 
businees  and  Phaae  D  awardees  with  a 
follow-on  funding  commitment. 

(8)  The  namea  and  addresses  of  small 
business  concerns  for  whom  the  Phase 
I  process  exceeded  the  6-raonth  period 
fitom  the  closing  date  of  the  STTR 
solicitation  to  award  of  the  funding 
agreement.  (See  14.a.(l)(a)  of  this  policy 
directive.) 

(9)  For  an  agency  Phase  III  award 
using  non-STTR  Federal  funds,  to 
continue  a  Phase  D  project,  the  agency 
shall  provide  the  name,  address,  project 
title  and  dollar  amount  obligated. 

(10)  Report  the  number  of  National 
Critical  Technology  topic  or  subtopic 
fonding  agreements,  the  percentage  by 
number  and  dollar  amount  of  total 
STTR  awards  to  such  National  Critical 
Technologies. 

16.  SBA  Program  to  Monitor  and 
Survey  STTR  Activity 

a.  Examples  o/STTR  Areos  to  he 
Monitored  by  SBA 

(1)  STRR  Funding  Allocations.  Of 
major  significance  to  the  success  of  the 
STTR  Program  is  the  magnitude  and 
nature  of  the  agencies'  fonding 
allocations  identified  for  fiscal  year 
STTR  applications.  The  STTR 
legislation  explicitly  relates  to  both  the 
definition  of  the  STTR  effort.  R/R&D  (as 


defined  in  the  Act  and  0MB  Circular  A- 
11),  and  the  mathematical  methodology 
for  determining  fiscal  year  participation 
levels  for  all  wDik  categorized  witnin 
the  statutory  dafinitiona.  SBA  will 
monitor  thwa  allocationa. 

(2)  STTR  Progmm  Solicitation  and 
Award  Status.  The  accomplishment  of 
scheduled  a»i  i k  events,  such  as  the 
release  of  STTR  Program  solicitations 
and  the  award  of  contract,  grant,  or 
cooperative  agreements,  is  critical  to 
meeting  statutory  mandates  and  to 
operating  an  eSactive,  uaefol  program. 
SBA  plans  to  monitor  these  and  cdier 
operational  faatuiae  of  STTR  Program 
implementation  including  the  status  of 
awards  taking  longer  than  the  6-month 
pwiod  set  forth  in  14.a.(lMa)  of  this 
policy  directive. 

Except  in  instances  where  SBA 
assistance  is  requested  related  to  a 
specific  STTR  project,  contract,  etc.. 
SBA  does  not  intend  to  monitor 
administration  of  the  awards. 

(3)  Follow-on  Funding  Commitments. 
SBA  may  monitor  wdieuer  follow-on 
non-Federal  funding  commitments 
obtained  by  Phase  n  awardees  for  Phase 
m  were  considered  in  the  equation  of 
Phase  n  proposals  as  required  by  the 
Act. 

(4)  Agency  Rules  and  Regultitions.  It 
is  essential  that  no  implementing 
regulation  be  promulgated  by  the 
participating  agendea  that  is 
inconsistent  with  or  contradicts  either 
the  letter  or  intent  of  the  legislation  and 
this  directive.  SBA's  monitoring  activity 
will  indude  raview  of  rules  and 
regulations  and  procedures  generated  to 
fKilitate  intra-aganfry  STTR  Program 
implementation. 

17.  Socially  and  Economically 
Disadvantaged  Small  Baaiaeas 
CoDcams  and  WoaBaa-Owned  Small 


To  foster  and  encourage  partidpation 
by  sodally  and  economically 
disadvantaged  small  business  concerns 
in  sdentific  and  tedinological 
innovation,  the  legislation  establishes  as 
a  purpose  to  improve  the  Federal 
government's  dissemination  of 
information  ccmcaming  the  Small 
Business  Technology  Transfer  Program, 
particularly  with  regard  to  program 
participation  by  womoi-owned  small 
business  concerns  and  by  socially  and 
economically  disadvantaged  small 
business  ccmcems. 

a.  To  carry  out  this  purpose  of  the 
statute.  SBA  and  the  Federal 
partidpating  agendes  will  make 
outreech  efforts  to  find  and  place 
innovative  women-owned  small 
business  concerns  and  sodally  and 
economically  disadvantagad  small 
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business  concerns  in  the  STTR  Program 
information  system. 

b.  The  SBA  vsrill  develop,  participate 
in,  and,  when  appropriate  and  feesibld, 
sponsor  seminars  for  innovative 
women-owned  small  business  concerns 
and  socially  and  economically 
disadvantaged  small  business  concerns 
to  inform  them  of  the  STTR  Program. 

c.  The  SBA  will  inform  women- 
owned  small  business  concerns  and 
socially  and  econemically 
disadvantaged  small  business  concerns 
of  Federal  and  commercial  assistance 
and  services  available  for  STTR  Program 
participants. 

d.  VN/nile  these  small  business 
concerns  will  be  required  to  compete  for 
STTR  awards  on  the  same  basis  as  all 
other  small  business  concerns, 
participating  agencies  are  encouraged  to 
worii  independently  and  cooperatively 
with  SBA  to  develop  methods  to 
encourage  qualified  women-owned 
small  business  concerns  and  socially 
and  economically  disadvantaged  small 
business  concerns  to  participate  in  their 
STTR  Programs. 

It.  STTR  Program  Information  Notices 

A  system  of  sharing  STTRProyam 
and  policy  information,  the  STTR 
Prog^«m  information  notice,  will  be 
used  for  the  dissemination  of  Policy 
Directive  amendments  and  significant 
items  of  mutual  interest.  Amendments 
to  the  Policy  Directive  will  be 
designated  as  such  and  may  be  by  letter. 
The  amendments  will  be  incorporated 
directly  into  the  Policy  Directive  at  a 
later  date. 

Appendix— lastractioas  fior  STTR  Pilal 
Pragram  SoUdtatioa  Preparatiaa 

Section  9(p)  of  the  Small  Business  Act  (The 
Act)  (15  U.S.C.  638(p),  as  amended  by  Pub. 

L  102-564)  requires simplified, 

standardized  and  timely  STTR  solicitations" 
(section  9(p)(2)(A)).  Further,  the  Act  requires 
the  STTR  Prog^nms  of  participating  agencies 
to  utitize  a  "uniform  process"  (15  U.S.C 
638(e)(6),  as  amended)  and  that  the 
regulatory  burden  of  participating  in  the 
STTR  Programs  be  minimized.  Therefore,  the 
following  instructions  purposely  depart  from 
normal  government  solicitation  fminats  and 
requirements.  STTR  solicitations  will  be 
prepared  and  issued  as  program  solicitations 
in  accordance  with  the  following 
instructions. 

Limitation  in  Sixe  of  Solicitation 

In  the  interest  of  meeting  the  legislative 
requirements  for  simplified  and  standardized 
solicitations,  the  entire  STTR  solicitation 
with  the  exception  of  Section  VIII  "Research 
Topics,"  described  below,  shall  be  limited  to 
23  pages.  There  is  no  page  limit  on  Section 
VIII.  ■•Research  Topics." 

Format 

STTR  Program  solicitations  will  be 
prepared  in  a  simpUfied,  standardized,  easily 


read  and  understood  format  including  a 

cover  sheet,  a  table  of  contents  and  the 

follo%ving  sections  in  the  order  listed  (content 

of  each  section  Is  discussed  below): 

I.  Program  Description 

n.  Definitions 

in.  Proposal  Preparation  Instructions  and 

Requirements 
rv.  Method  of  Selection  and  Evaluation 

Criteria 

V.  Considerations 

VI.  Submission  of  Proposals 

Vn.  Sdentlfk:  and  Technical  Informatioo 

Sources 
VUI.  Research  Topics 
IX.  Submission  Forms  and  Certifications 

Cover  Sheet 

The  cover  sheet  or  title  page  of  an  STTR 
Program  Solicitation  shall  clearly  identify  the 
solicitation  as  a  Small  Business  Technology 
Transfar  (STTR)  Program  Soliciution, 
identify  the  ageiK^  releasing  the  soUcitation, 
specify  date  (or  dates)  on  which  proposals 
are  due  under  the  solicitation,  and  state  the 
solicitation  number. 

Inalmctioas  for  Pr^aratioo  of  STTR 
Proyraa  SelkitaHan  Sactioa  I  through  D( 

I.  Program  Detcription 

A.  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and  the 
objectives  of  the  STTR  Program. 

B.  Describe  in  narrative  form  the  agency's 
STTR  Program  including  a  description  of  the 
three  phases.  Note  in  your  description  that 
the  solicitation  is  for  Phase  I  proposals  only. 

C  Describe  program  eligibility,  as  follows: 

Eligibility.  Bach  concern  submitting  a 
proposal  must  qualify  as  a  small  business 
concern  for  R/RAD  purposes  at  the  time  of 
award.  The  small  business  concern  will 
submit  a  proposal  for  cooperative  research 
and  development  with  a  non-profit  research 
institution  as  defined  in  section  4(S)  of  the 
Stevenson-Wydler  Technology  Innovation 
Act  of  1980  (15  use.  3701),  and  which 
includes  Federally  Funded  Research  and 
Development  Centers  as  identified  by  the 
National  Science  Foundation  in  accordance 
with  the  govemmentwide  Federal 
Acquisition  Regulations. 

For  both  Phase  1  and  Phase  II,  the  R/R&D 
work  must  be  performed  in  the  United  States. 

D.  List  name,  address  and  telephone 
numlwr  of  agency  contacts  for  general 
information  on  the  STTR  Program 
solicitation. 

II.  Definitions 

Whenever  terms  are  used  that  are  unique 
to  either  the  STTR  Program,  a  specific  STTR 
solicitation  or  a  portion  of  a  solicitation,  they 
will  be  defined  in  a  separate  section  entitled 
"Definitions."  As  a  minimum,  the  definitions 
of  "small  business  concern",  "socially  and 
economically  disadvantaged  small  business 
concern",  "cooperative  research",  "research 
institution",  "women-owned  small  business 
concern",  and  "subcontract"  as  stated  in 
Paragraph  4  of  this  policy  directive  shall  be 
included. 

III.  Proposal  Preparation  Instructions  and 
Bequireimnts 

The  purpose  of  this  section  is  to  inform  the 
proposer  on  what  to  include  in  his  or  her 


Eroposal  and  to  set  forth  limits  on  what  may 
a  included.  It  should  alao  provide  guidance 
to  assist  proposers  in  improving  the  quality 
and  acceptance  of  proposals  particularly  to 
firms  that  may  not  have  previous  government 
experience. 

A.  Limitations  on  Length  of  Proposal. 
Include  at  least  the  follcming  information: 

1.  STTR  Phase  I  proposals  shall  not  exceed 
a  total  of  25  pages,  including  cover  page, 
budget,  and  all  enclosures  or  attachments. 
Pa^es  should  be  of  standard  size  (8V^"  x  11"; 
21.6  cm  X  27.9  cm)  and  should  conform  to 
the  standard  formatting  instructions:  in 
particular,  2.5  cm  (1  inch)  margins  and  type 
no  smaller  than  10  point  font  size. 

Note:  A  small  business  concern,  before 
receiving  an  STTR  award,  must  negotiate  a 
written  agreement  between  the  small 
business  concern  and  the  research  institution 
as  discussed  in  14h.  While  an  agency  may 
require  this  agreement  to  be  submitted  at  the 
time  of  proposal,  it  is  not  considered  to  be 
part  of  the  proposal  and  is  not  subject  to  the 
page  limitation. 

2.  A  notice  that  no  additional  attachments, 
appendices  or  references  beyond  the  25-p8ge 
limitation  shall  be  considered  in  proposal 
evaluation  and  that  proposals  in  excess  of  the 
25-page  limitation  shall  not  be  considered  for 
review  or  award. 

B.  Proposal  Cover  Sheet.  Every  proposer 
will  be  required  to  Include  at  least  the 
following  information  on  the  first  page  of 
proposals.  Items  9  and  11  are  for  statistical 
purposes  only. 

I.  Agency  and  Solicitation  Numlwr. 
Topic  Number. 
Subtopic  Number. 
Topic  Area. 
Project  Title. 

6.  Name  and  Complete  Address  of  Firm. 

7.  Name  and  Complete  Address  of 
Research  Institution. 

8.  Small  Business  Certification  as  follows: 
"The  above  concern  certifies  it  is  a  small 

business  concern  and  meets  the  definition  as 
stated  in  this  solicitation." 

9.  Socially  and  Economically 
Disadvantaged  Small  Business  Concern 
Certification  as  follows: 

"The  above  concern  certifies  that  it 

does does  not  qualify  as  a  socially  and 

economically  disadvantaged  small  business 
concern  and  meets  the  definition  as  stated  in 
this  solicitation." 

10.  The  small  business  concern  will  certify 
that  at  least  40  percent  of  the  work  is  to  be 
performed  by  the  small  business  concern  and 
at  least  30  percent  of  the  work  is  to  be 
performed  by  the  research  institution  as 
follows: 

"The  above  concern  certifies  that  it  will 

perform percent  of  the  work  and  the 

research  institution  will  perform percent 

of  the  work  under  this  funding  agreement." 

II.  Women-owned  Small  Business 
Concern  Certification  as  follows: 

The  above  concern  certifies  that  it 

does does  not  qualify  as  a  women- 
owned  small  business  concern  and  meets  the 
definition  as  stated  in  this  solicitation. 

12.  A  disclosure  permission  statement  such 
as  follows  may  be  included  at  the  discretion 
of  the  funding  agency: 

"Will  you  permit  the  government  to 
disclose  the  title  and  technical  abstract  of 


2. 
3. 

4. 
5. 
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your  propowd  proiact  phn  tba  nain*. 
addiMt.  and  teMphoiw  numbar  crfthe 
corpanta  otBcial  of  jrour  coocam.  if  your 
propoaal  doaa  not  laault  in  an  award,  to 
coooams  that  may  be  intaraatad  in  contacting 
you  for  further  infbnnetion?"  Yea No 

13.  Signature  of  a  company  official  of  the 
proposing  small  buainaaa  concern  and  that 
individual's  typed  nam*,  title,  ad<kess. 
telephone  numDer.  and  date  of  signature. 

14.  Signature  of  Principal  Investigator  or 
Project  Manager  and  that  individual's  typed 
name,  oiganiation,  title,  address,  telephone 
number,  and  date  Of  signature. 

15.  Legend  for  preprietaiy  information  as 
described  in  the  "Cooaiderations"  aection  of 
this  fxoffua  solicitation  is  appropriate. 

C  Abstract  or  Summary.  Prt^Mxers  will  be 
required  to  include  a  one-page  pro^ 
summary  of  the  propoaad  R/VAD  including  at 
least  the  following: 

1.  Name  and  addreas  of  small  business 
concern. 

2.  Name  and  address  of  cooperative 
research  institution. 

3.  Name  and  title  of  principal  investigator 
or  project  manager. 

4.  Agency  name,  solicitation  number, 
solicitation  topic  and  subtopic. 

5.  Title  of  project 

6.  Technical  t^tract,  limited  to  two 
hundred  words. 

7.  Summary  of  the  anticipated  results  and 
implications  of  the  approach  (both  Phases  1 
andn). 

8.  Summary  of  the  potential  ctHnmercial 
applications  of  the  research. 

D.  Technical  Content.  STTR  Program 
solicitations  shall  require  as  a  minimum  the 
following  to  be  included  in  proposals 
submitted  thereunder 

1.  Identification  and  Significance  of  the 
Problem  or  Opportunity.  A  dear  statement  of 
the  specific  technical  problem  or  opportunity 
addraaaad. 

2.  Phase  /  TechniaU  Objectivn.  State  the 
specific  objectives  of  the  Phase  I  research  and 
development  effort,  including  the  technical 
questions  it  will  try  to  answer  to  determine 
the  fBasibility  of  the  propoaed  approach. 

3.  Phase  I  Work  Plan.  A  detailed 
description  of  the  Phase  I  R/RftD  plan.  The 
plan  should  indicate  what  will  be  done, 
where  it  will  be  done  and  how  the  R/RAD 
will  be  carried  out.  Phase  I  R/R&D  should 
address  the  objectives  and  the  questions  cited 
in  D.2.  above.  The  methods  planned  to 
achieve  each  objective  or  task  should  be 
discussed  in  detail.  The  vrork  plan  will 
specifically  address  the  amount  and  type  of 
work  to  be  performed  by  the  small  business 
concern  and  by  the  research  institution. 

4.  Bekrted  Research  or  Research  and 
Dewiopment.  Describe  significant  R/R&D 
that  is  directly  related  to  the  proposal 
including  any  conducted  by  the  project 
manager/principal  investigator  or  by  the 
proposing  small  busineaa  concern.  Describe 
how  it  relates  to  the  proposed  effort,  and  any 
planned  coordinatioa  with  outside  sources. 
The  proposer  must  persuade  reviewers  of  his 
or  her  awareness  of  key  recent  R/RAD 
conducted  by  otfaen  in  the  specific  topic 
area. 

5.  Key  Persormel  and  BAliography  of 
Directly  Related  Work.  Identify  key  personnel 


involved  in  Phaaa  I  Inchiding  tliair  directly 
related  educatkn.  asparlaBca.  and 
biblio^phk:  iafcraiatioD.  Wbara  vitaa  are 
extensive,  summariaa  that  focua  on  the  moat 
relevant  experience  or  publicationa  are 
desired  and  may  be  necessary  to  meat  tha 
proposal  siae  limitatloo. 

6.  Relationship  with  Future  Research  or 
Research  and  Oers/opment. 

a.  Stete  the  anticipated  results  of  the 
proposed  approach  if  the  project  is  successful 
(Phase  I  and  D]. 

b.  Discuss  the  significance  of  the  Phase  I 
effort  in  providing  a  foundation  for  the  Phase 
II  RyR&D  effort. 

7.  Facilities.  A  detailed  description, 
availability  and  location  of  instrumentation 
and  physical  facilitias  proposed  for  Phaae  I 
should  be  providitd. 

8.  Consultants.  Involvement  of  consultants 
In  the  planning  and  research  stages  of  the 
project  is  permitted. 

a.  If  such  involvement  is  intended,  it 
should  be  described  in  detail. 

9.  Potential  Post  Applications.  Briefly 
describe: 

a.  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
commercial  application. 

b.  Whether  and  by  what  means  the 
proposed  project  appears  to  have  potential 
use  by  the  Federal  government 

10.  Similar  Proposals  or  Awards.  A  firm 
may  elect  to  submit  proposals  for  essentially 
equivalent  work  under  other  Federal  program 
solicitations,  or  may  have  received  other 
Federal  awards  for  essentially  equivalent 
work.  In  these  cases,  a  statement  must  be 
included  in  each  such  proposal  indicating: 

a.  The  name  and  address  of  the  agencies  to 
which  proposals  were  submitted  or  from 
which  awards  were  received. 

b.  Date  of  propoeal  submission  or  date  of 
award. 

c.  Title,  number,  and  date  of  solicitations 
under  which  proposals  vrere  submitted  or 
awards  received. 

d.  The  specific  applicable  research  topics 
for  each  proposal  submitted  or  award 
received. 

e.  Titles  of  raaeaich  projects. 

f.  Name  and  title  of  project  manager  or 
principal  investigator  for  each  proposal 
submitted  or  award  received. 

E.  Cost  Breakdown/Proposed  Budget.  The 
solicitation  will  require  the  submission  of 
simplified  cost  or  budget  data. 

F.  Allocation  ofRi^ts.  The  solicitation 
will  require  that  a  small  Inisiness  concern 
negotiate  a  written  agreement  between  the 
small  business  concern  and  the  research 
institution  allocating  Intellectual  property 
rights  and  rights,  if  any,  to  carry  out  follow- 
on  research,  developnient  or 
commercialization. 

G.  Written  Cooperative  Agreement.  The 
proposing  small  buainaaa  coooeni  is  to 
provide  an  original  of  the  agreement  between 
the  small  business  concern  and  the  research 
institution.  The  agreement  is  to  include  the 
signature  of  an  official  of  the  small  business 
concern  and  the  signature  of  an  official  of  the 
research  institution. 


IV.  hiethod  of  Selection  and  Evaluation 
Criteria 

A.  Standard  Statement  Essentially  the 
following  statement  shall  be  included  in  all 
STTR  Program  solicitations: 

All  Phaae  1  and  II  proposals  will  be 
evaluated  and  judged  on  a  competitive  basis. 
Proposals  will  be  initially  screened  to 
determine  responsiveness.  Proposals  passing 
this  initial  screening  will  be  technically 
evaluated  by  engineers  or  scientists  to 
determine  the  most  promising  technical  and 
scientific  approachaa.  Bach  proposal  wrill  be 
judged  on  its  own  merit  The  agency  is  imder 
no  obligation  to  fund  any  proposal  or  any 
specific  number  of  proponls  in  a  given  topic 
It  also  may  elect  to  fund  several  or  none  of 
the  proposed  a{q;>roaches  to  the  same  topic  or 
subtopic 

Phase  n  proposals  may  only  be  submitted 
by  Phase  I  award  winners  within  the  same 
agency. 

B.  Evaluation  Criteria.  1.  The  agency  in  its 
evaluation  process  shall  develop  a 
standardizMl  method  that  will  consider  as  a 
minimum  the  following  factors: 

a.  The  technical  approach  and  the 
anticipated  agency  and  commercial  benefits 
that  may  be  derived  from  the  research. 

b.  The  adequacy  of  the  proposed  effort  and 
its  relationship  to  the  fulfillment  of 
requirements  of  the  research  topic  or 
subtopics. 

c.  lie  soundness  and  technical  merit  of 
the  proposed  approach  and  its  incremental 
progress  toward  topic  or  subtopic  solution. 

d.  Qualifications  of  the  proposed  principal/ 
key  investigates  supporting  staff  and 
consultants. 

e.  In  Phase  D,  evaluations  of  propoaals 
require,  among  other  things,  consideration  of 
a  proposal's  commardal  potential  as 
evidenced  by:        ^v_^* 

(1)  The  small  business  concern's  record  of 
commercializing  STTR  or  other  research, 

(2)  The  exiatance  of  aacond  phase  funding 
commitments  firam  private  aector  or  aon- 
STTR  funding  sources. 

(3)  The  existence  of  third  phase  follow-on 
commitments  for  the  subject  of  the  research, 
and. 

(4)  The  preaenoe  of  other  indicators  of 
commercial  potential  of  the  idea. 

2.  The  foctors  in  s»»hparagraph  B.I.  aa<r 
other  appropriate  avaluatton  criteria,  if  any, 
shall  be  specified  in  the  "Method  of 
Selection"  section  of  STTR  Piogiam 
solidtatiooa. 

C  Peer  Renew.  If  it  is  contamplatad  that 
as  a  part  of  STTR  propoaal  evahiatioD 
external  pear  review  will  be  uaed,  the 
program  solicitation  must  so  indicate. 

D.  Release  of  Proposal  Review  Informatioa. 
After  final  award  decisions  have  been 
announced,  the  technical  evaluations  of  the 
proposer's  propoaal  may  be  provided  to  the 
propoear.  llw  identity  of  the  revieiver  shall 
not  be  disckwed. 


This  section  shall  include,  as  a  minimum, 
the  following  informatioa: . 

A.  Awards 

Indicate  the  estimated  number  and  type  of 
awfards  anticipated  under  the  particular 
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STTR  Program  aoUdtation  in  qu«stiaa 
including: 

1.  Approximate  number  of  Phase  I  awards 
expected  to  be  made. 

2.  Type  of  funding  agroement.  I.e.,  contract, 
fiwit  or  coopexxtive  agreenMBt. 

3.  Whether  fe«  or  profit  will  be  allowed. 

4.  Cost  basis  of  funding  agiewaent.  a.g., 
grant,  Bim-fixed-prica,  cost  reimbuisement, 
or  cost-plua-Baed  fee. 

5.  Information  on  the  appraxbnate  y  ora§B 
dollar  value  of  awards  for  Phase  I  and  Phase 

n. 

B.Repoitt 

Describe  the  frequency  asd  nature  of 
reports  that  will  be  lequirad  under  Pliase  I 

hindin)^  c^reements.  Interim  report5  (bould 
be  brief  letter  reports. 

C.  Pcn'ment  ScheduJe 

Specify  the  method  and  frequency  of 
progress  and  final  payment  under  Pnase  I 
and  Phase  II  agreementa. 

D.  Innovations,  Invuttions  and  Patents 
1.  L^nited  Mgbts  iafonnatioa  and  Data 

a.  Pivpimtary  bifonnatkm.  Essentially  the 
rullijwliig,ila>aiiiaiil  shall  be  included  in  ail 
STTR  aoUdlatkias: 

Infbrmatiaa  owtained  in  unsuccessful     * 
proposals  will  lemain  the  property  of  the 
proposer.  The  government  may,  however, 
retain  copies  of  all  proposals.  Public  release 
of  infiormatian  in  any  proposal  submitted 
will  be  subject  to  axisttng  statutory  and 
legulaluy  laquiiaiiiants. 

If  praprietaiy  iafiBinatkm  ia  provided  by  a 
prtmoser  la  a  propoaal  which  oooatitutaa  a 
traoB  aacaat,  prapriaiary  xiiiiiaitrtal  or 
fiaHKial  InfciiiiialtoB.  coafidential  personal 
infbnnation  or  data  affecting  the  national 
security,  it  urill  be  treatad  in  confidanca.  to 
tbe  extant  permitted  by  law,  provided  this 
infonmtioB  la  clearly  narked  by  the 
proposer  wMi  the  tenn  "confideBtial 
propridMy  iBfamaUou**  and  provided  the 
following  la§aad  appaan  on  tha  title  page  of 
the  proposal: 

"For  any  purpoae  other  tlMua  to  evahiala 
tha  proposal  this  data  shall  not  ba  diadoaed 
outside  the  government  and  shall  not  be 
dupdcatad,  uaad,  ordiacloaad  in  whole  or  in 
part,  provided  that  if  a  funding  agreement  is 
swarded  to  this  proposer  as  a  rentlt  of  or  in 
connection  with  the  submission  of  this  data, 
the  government  shall  have  tiie  right  to 
duplicate,  use,  or  disdoae  the  data  to  tbe 
extent  provided  in  the  funding  agreement 
This  restriction  does  not  limit  the 
government's  right  to  use  information 
contained  in  the  data  if  U  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  on 
psgn of  this  proposal." 

Any  other  legend  may  be  anaoceptd>le  to 
the  govmunant  and  may  constttota  (pvmdf 
for  removtag  tha  propoaal  fan  faithar 
coDidderatiaB  and  without  asarnniwg  any 
Uftbility  for  inadvartent  diackMora.  Tha 
government  will  limit  dliaamlnatlnn  of  such 
iBfarmatioo  to  within  offidal  chaanalt 

6.  Atiemalive  to  miuiaum  omprmtary 
ktfonrnnHon.  Agancias  may  alact  to  iostiuct 
proposers  to: 


(1)  Limit  prm»iataij>  infonaaUoa  to  ooly 
that  abaoiataly  aaaawtial  to  their  propoaal. 

(2)  I^rovi^  praociatary  iafocmatJon  on  a 
sapwia  paga  with  a  numbariag  qrstam  to 
)utj  it  to  tbe  apprapriala  plaoa  in  tbe 
propoaal.  ^^ 

c.  Rights  in  data  developed  under  STTR 
hutding  offoements.  To  notify  the  ionall 
business  concern  of  the  policy  stated  in  Para. 
14. g.  of  this  policy  directive,  esaaatially  the 
following  statement  will  be  included  in  all 
STTR  Program  solicitations: 

"Tbeaa  STTR  data  an  fomisbad  with 

STTR  rights  under  Ckmtract  No. (and 

subcontract if  appropriate).  For  a  period 

of yean  (at  least  4  years)  after 

acceptance  of  all  items  to  be  delivered  under 
this  contract,  the  government  agrees  to  use 
theM  d»ta  for  government  purposes  only,  and 
tbey  ihali  not  t>e  disclosed  outside  the 
government  tlncluding  disclosure  for 
procurement  purposes)  during  such  period 
without  permission  of  the  contractor,  except 
that,  subject  to  the  fongping  use  and 
disclosure  prohibitions,  such  data  may  be 
disdosad  ka  use  by  support  contractors. 

After  the  aforesaid year  (at  least  4  years) 

.  period  the  government  has  a  royalty-free 
license  to  use,  and  to  authorize  others  to  use 
on  its  behalf,  these  data  for  government 
purposes,  but  is  relieved  oi  all  disclosure 
pronibitions  and  assumes  no  liability  for 
unauthorized  use  of  these  data  by  third 
parties.  This  Notice  shall  be  affixed  to  any 
reproductions  of  these  data,  in  whole  or  in 
pit." 

d.  Copyrights.  Include  an  appropriate 
stau^ment  cooceming  copyri^ts  and 
publications;  for  example: 

"With  prior  %mttea  permission  of  the 
contrsctiQg  oCBcar,  tha  awardea  nonraaily 
may  copyright  and  publish  (consistent  with 
appropriate  national  security  considerations, 
if  any)  material  developed  with  (agency 
Baaaa)  support.  (A^sncy  name)  receives  a 
royahy-faa  Uoaose  for  the  Federal 
gDVWBBMOt  and  raquirse  that  each 
pubiicatioa  conlaia  an  appropriate 

t  and  disckiaMW  statement" 


Whan  ooat-shariag  ia  required  i>y  statute, 
include  an  apprapriala  itatsmant 


P.  Profit  or  Fee 

I&cluda  a  statoaiaat  on  tha  paymant  of 
profit  or  Ssaoa  awards  made  uodar  the  STTR  . 
Pragreia  solicMotioB. 

G.  Joint  Ventures  or  tJinitfd  Portn^rffiipt 

luclude  essentially  the  fbUcwiog  Unguaga: 
"jc^at  veatures  and  limited  partnerships 
are  eligible  to  paiticipata  provided  ibc  entity 
created  qualiSas  as  a  small  business  as 
defined  in  this  program  solicitat'OD." 

H.  Reteaich  and  An<^ytKaI  Wori 

Incloda  asfientially  the  following 
statotnent: 

"The  Sim  Pitot  Program  is  a  umperativa 
reeoerch  or  reaearcti  aod  developmout  effort 
omductod  juotiy  by  a  small  buSiOMS 
cooceni  and  a  research  institution  in  which 
not  less  then  40  peroant  of  the  %rark  is 
perfcrmed  by  the  sasall  business  concern  and 
not  less  thnn  30  percent  of  the  work  is 
perfanned  by  the  research  InstituUan." 

/.  Contractor  Cowmitnients 


e.  Patmitt.  tadwda  an  appropriate 
statement  ooncaraing  patents;  for  exampia: 

"Small  business  conoams  notmaily  may 
retain  tha  principal  worldwide  patent  rights 
to  any  invention  developed  with  government 
support  The  govammant  raceivas  a  royalty- 
free  license  fiw  Federal  government  use, 
reserves  the  right  to  require  the  patenl};older 
to  license  othen  in  certain  circumstaoces, 
and  requires  that  anyone  exclusively  licensed 
to  sell  the  invention  in  tha  United  States 
must  normally  manufacture  it  domestically. 
To  the  extant  authoriaed  by  35  U.S.C  20S, 
the  govammeBt  will  not  make  public  any 
infennatioa  diacloaing  a  govarnmaat- 

supportad  invantion  far  a year  (at  least 

4  yean)  period  to  allow  tha  awantee  a 
raaaonabie  time  to  pursue  a  patent" 

S.  Cost-Sharing 

Unless  in  conflict  with  another  statute. 
induds  a  statamant  assantially  as  follows: 

"Cost-shariAg  is  permitted  for  proposals 
tmdar  this  program  solidtation;  however, 
cost-sharing  Is  not  required.  Coat-sharing  will 
not  ba  an  evaluation  nctor  in  consideration 
of  your  Phase  I  proposal" 


To  meat  tha  legislative  requirMaeat  that 
STTR  solicitationa  ba  simplified, 
staodardiaad  and  uniform,  clauses  expected 
to  be  ia  or  reqk^irad  to  be  induded  in  STTR 
fonding  agreements  shall  not  be  iocludwd  ia 
foil  or  by  ntweace  in  STTR  Program 
soUdtatiaas.  Rather,  proposers  shzU  be 
advised  that  tbey  will  ba  required  to  siake 
cartaio  legal  oaamitnMnts  at  the  time  of 
executioa  ofiudlag  agiaamaiits  resulting 
from  Smt  Piugiaai  soi>otation&.  Essentially, 
tha  foitowtagsManant  shall  be  indadad  ia 
tha  "CiatehJulliiii"  sacttoa  of  STTR  Pro^tam 
sottdtatiaas: 

"Upon  award  of  a  fundiag  agiesmept  the 
awardaa  will  be  raqoired  to  nuiaa  certain 
legal  coauaitiBaats  through  acceptance  of 
numerous  dauses  ia  Riese  i  funding 
agreements.  Tlw  outline  ^at  follows  is 
illustrative  of  the  types  of  dauses  to  which 
te  contractor  would  be  committed.  This  list 
should  not  be  understood  to  represent  a 
complete  list  ef  dauses  to  be  induded  in 
Phase  I  fonding  agreements,  or  to  be  specific 
wording  of  such  clauseK.  Copi<s  oi  ooraplete 
terms  and  conditions  are  available  upon 
requast" 

/.  Summary  Statmw  nts 

The  following  are  il)u8tmt1---«'  of  mo  nrpo  of 
summary  statements  to  Iw  inriuded 
immediately  fallowing  the  ^tstennent  in  the 
subparagrapfa  I.  These  state^nents  are 
examples  only  and  may  vary  dependicg  upon 
tiie  type  of  funding  agreement. 

1.  ^ndards  of  Work.  Work  performed 
under  the  funding  agreament  must  confnnn 
to  high  professional  stands'ds. 

2.  Inspection.  Work  perfcnmed  unc^sr  the 
fonding  agrewnpn*  is  6i.bject  to  govomment 
inspection  and  evaluAtion  at  ail  times. 

3.  ExawirHnion  ofR^ords.  The 
Comptroller  G«»neral  or  oth^r  Fedirsi  auditot 
organization  shall  have  the  riKiit  to  examine 
any  directly  pertinent  records  of  the  SM'ardea 
involving  transaclinns  related  to  '.h'S  ft'oding 
agreament. 
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4.  DefimltThttRtmnnmitmaiy  tanniiiate 
tha  ftiadiag  i^raMBMit  if  tiM  oootnctor  hilt 
to  parfcnn  Um  work  oaatndML  

5.  TrnminaUoa  for  Caiiwwiiwiet.  Hie  STTR 
ftiading  ^rMmmt  may  ba  tmniiMtsd  at  my 
time  by  the  govenunent  if  it  deeau 
tarminatian  to  be  ia  ita  beat  tntaiaat.  in  which 
caaa  the  awwdaa  will  ba  cocipemeted  for 
woric  pacfonnad  and  for  naaonable 
tanninatiaii  coata. 

ft.  Ditputn,  Any  dispute  oonoaniing  the 
finding  ^raament  which  cannot  be  raaolved 
be  ^raement  ahaU  be  daddad  by  the 
oootxacting  oflkar  with  right  of  appeal 

7.  Coatmct  WoA  /#oijn.Tha  awvdee  may 
not  require  an  anqdoyaa  to  work  mora  than 
ei^t  houia  a  day  or  forty  boun  a  wadi 
unleaa  the  ein{rioyee  i«  compenaated 
accordingly  (e.g..  overtime  pay). 

8.  Equal  opportunity.  The  awvdee  will  not 
diacriminate  against  any  employee  or 
applicant  far  employment  because  of  race. 
color,  religion,  sex.  or  national  origia 

9.  Affirmativo  Action  for  VolBmnM.  The 
awardee  wrill  not  discriminate  against  any 
employee  or  application  far  employment 
because  he  or  she  is  a  disabled  veteran  or 
veteran  of  the  Vietnam  era. 

10.  Affinnativt  Action  for  Handicapped. 
The  awardee  will  not  diacriminate  against 
any  employee  or  applicant  far  employment 
because  he  or  she  is  physically  or  mentally 
handicapped. 

11.  Offidals  Sot  To  Benefit.  No 
government  official  shall  benefit  personally 
from  the  STTR  funding  agreement. 

12.  Corenant  Against  Contingent  Feet.  No 
person  or  agency  has  been  employed  to 
solicit  or  secure  the  funding  agreement  upon 
an  understanding  for  compensation  except 
bonafide  employees  or  commercial  agencies 
maintained  by  the  awardee  for  the  piupoae 
of  securing  business. 

13.  Gratuitiet.  The  funding  agreement  may 
be  terminated  by  the  government  if  any 
gratuities  have  been  ofhrad  to  any 
representative  of  the  government  to  secure 
the  contract 

14.  Patent  Infringement.  The  awardee  shall 
report  each  notice  or  claim  of  patent 
infringement  based  on  the  perfumiano*  of  the 
funding  agreement. 

JC.  Additional  Information         ' 

Information  pertinent  to  an  understanding 
of  the  administration  requirements  of  STTR 
proposals  and  funding  agreements  not 
included  elsewhere  shall  be  included  in  this 
section.  As  a  minimum,  statements 
essentially  as  follows  shall  be  iiKluded  under 
"Additional  Information"  in  STTR  Program 
solicitations: 

1.  This  program  solicitation  is  intended  for 
informational  purposes  and  reflects  current 
planning.  If  there  is  any  inconsistency 
between  the  information  contained  herein 
and  the  terms  of  any  resulting  STTR  funding 
agreement,  the  terms  of  the  funding 
agreement  are  controlling. 

2.  Before  award  of  an  STTR  funding 
agreement,  the  government  may  request  the 
proposer  to  sulmiit  certain  organizational, 
management,  personnel  and  financial 
information  to  assure  responsibility  of  the 
proposer. 


UMI 


3.  ThagofvaRimrat  is  not  raapooslbla  far 
any  moniaa  aKpeodad  by  tba  propoaar  befare 
award  of  any  funding  agreement 

4.  This  propam  aoUdtation  la  not  an  oSer 
by  the  gorammant  and  doea  not  obligate  the 
government  to  make  any  spedflc  number  of 
awarda.  Alao.  awarda  under  tba  STTR 
Program  are  oontiiigent  upon  dw  availability 
of  foods. 

5.  The  STTR  Program  is  not  a  substitute  for 
eodstii^  unaoUdtMi  proposal  mechaniams. 
Unsolicited  propoaals  shall  not  be  acoaptsd 
under  the  STTR  Program  in  either  Phase  I  or 
Phase  n. 

62.  If  an  award  is  made  pursuant  to  a 
propoaal  submitted  under  this  STTR  Program 
aolicitation.  the  contractor  or  grantee  or  party 
to  a  cooperative  agreement  will  be  required 
to  certify  that  ha  or  she  has  not  previously 
been,  nor  is  currently  being,  paid  for 
essentially  equivalent  work  by  any  agency  of 
the  Federal  govenmient. 

VI.  Submission  of  Proposak 

A.  This  section  shall  clearly  specify  the 
closing  date  on  which  all  propoaals  are  due 
to  be  received. 

B.  This  section  shall  specify  the  nimiber  of 
copies  of  the  propoaal  that  are  to  be 
submitted. 

C  This  section  shall  clearly  set  forth  the 
complete  mailing  and/or  delivery  address(es) 
where  propoaals  ara  to  be  submitted. 

D.  This  section  may  include  other 
instructi<ms  such  as  the  following: 

1.  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in  the 
upper  left  comer  of  the  cover  sheet  of  each 
proposal. 

2.  Packaging  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

Vn.  Scientific  and  TechnictU  Information 
Sources 

Wherever  descriptions  of  research  topics  or 
subtopics  include  reference  to  publications, 
information  on  where  such  publications  will 
normally  be  available  shall  be  included  in  a 
separate  section  of  the  solicitation  entitled 
"Scientific  and  Technical  Information 
Sources." 

VIII.  Research  Topics 

Describe  the  R/KAD  topics  and  subtopics 
for  which  proposals  are  being  solicited 
sufficiently  to  inform  the  proposer  of 
technical  details  of  what  is  desired  while 
leaving  sufRcient  flexibility  in  order  to  obtain 
the  greatest  degn^e  of  creativity  and 
innovation  consistent  with  the  overall 
objectives  of  tfte  STTR  Programs. 

DC.  Submission  Forms  and  Certifications 

Up  to  three  copies  each  of  proposal 
preparation  forms  necessary  to  the 
contracting  and  granting  process  may  be 
required.  This  section  may  included  Proposal 
Summary,  Proposal  Cover.  Budget,  Checklist, 
and  other  forms  the  sole  purpose  of  which  is 
to  meet  the  mandate  of  law  or  regulation  and 
simplify  the  submission  of  proposals. 

This  section  may  also  include  certifying 
forms  required  by  legislation,  regulation  or 
standard  operating  procedures,  to  be 
submitted  by  the  proposer  to  the  contracting 
or  granting  agency,  lliis  would  include 


certifying  fanns  audi  as  tboaa  far  the 
IHOtectloa  of  human  and  animal  subiecta, 
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DEPARTMENT  OF  TRANSPORTATION 

RaMMvh  «fMl  8p«cW  Programs 
Administration 

[NellMNe.tS-iq 

SafMy  Advisory:  Ruptura  of  a  High 
Praaaura  Aluminum  SCUBA  Cylindar 
(300  PSIG  Markad  Sarvloa  Praaaura) 

AGENCY:  Reaeaich  and  Special  Programs 
Administratian  (RSPA).  DOT. 
action:  Safety  advisory  notice. 


r:  This  is  to  notify  the  public 
that  RSPA  is  investigating  the  rupture  of 
an  aluminum  self-contained  underwater 
breathing  apparatus  (SCUBA)  cylinder 
which,  w^le  mariwd  with  DOT  permit 
number  "SP  6498".  appears  not  to  have 
been  manufisctured  under  that  marked 
special  permit  The  cylinder  was  also 
ftlsely  marked  with  a  retested's 
identification  number  (RIN)-  Persons  are 
reminded  that  serious  personal  injiiry. 
death,  and/or  property  damage  could 
result  from  rupture  of  a  cylinder. 
Cylinders  of  unknown  or  questionable 
origin,  or  which  may  not  have  been 
retested  in  compliance  with  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180)  (HMR).  should  not 
beuMd. 

FOR  FURTHER  MFORMATION  CONTACT: 
Irving  R.  Abis,  telephone  (202)  366- 
4700.  Office  of  Hazardous  Materials 
Enforcement,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington.  DC  20590-0001.  Office 
hours  are:  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday. 

SUPPtEMENTARY  tlFORIIAnOH:  RSPA  has 
been  notified  of  the  violent  rupture  of  a 
SCUBA  cylinder  stamped  "SP  6498" 
and  marked  with  the  RIN 

B    4 
X  Y 

8     7 
where: 

X  s  month  of  interest 

Y  -  year  of  retest. 

The  cylinder,  with  a  marked  service 
pressure  of  3000  psig,  ruptured/ 
fragmented  into  multiple  pieces  while  it 
was  being  charged,  resulting  a  serious 
injuries  (one  critical)  to  several 
employees  of  a  dive  shop  located  near 
Savannah,  Georgia. 

The  cause  of  the  cylinder  rupture  has 
not  been  determined,  but  it  appears  that 
this  cylinder,  while  stamped  "SP  6498", 
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was  not  manufactured  undv  that 
special  permit  Additionally,  it  appears 
that  the  RIN  marked  on  the  cylincur 
which  indicates  that  the  qrUnder  waa 
successfullv  retested  in  Janusry.  1993. 
was  Cnaudulently  applied  to  the  cylinder 
by  somecme  other  than  the 
requallficatian  fadlity  to  which  the  RIN 
was  assigned.  The  RIN  is  validly  issued 
to  a  requalification  fsdUty  located  in 
California;  however,  it  appeaia  that  this 
cylinder  was  new  presented  to  the 
reteiter  far  inspection  and  ralesl.  and 
the  RIN  was  applied  without  die 
knowledge  or  coDsant  of  the  letestar. 
and  the  cylinder  may  not  have  been 
actually  retested  as  mariced. 

RSPA's  preliminary  investigation  of 
the  incident,  including  an  examination 
of  the  marics  on  the  ruptured  cylinder, 
indicates  that  all  of  the  maridngs 
(special  permit  number,  inspection 
agency  mark,  retest  date,  and  retested 
identification)  may  be  failse.  For 
example,  the  cylinder  was  marked  to 
indicate  it  was  manuf)M:tured  in  1968 
which  was  three  (3)  years  prior  to  the 
issuance  of  DOT  SP  6498. 

Users,  fillers,  and  retesters  of  SCUBA 
cylinders  are  reminded  that  serious 
personal  injury,  death,  and/or  property 
damage  could  result  from  the  ruptiue  of 
an  imauthorized,  nonspedfication 
cylinder  which  has  not  been  retested  in 
compliance  with  the  HMR.  Accordingly, 
all  persons  owning,  using,  or  having 
access  to  SCUBA  cylinders  should 
examine  tiiose  cylinders  immediately  to 
ensure  that  they  bear  the  proper 
cylinders  immediately  to  ensure  that 
they  bear  the  proper  specification 
markings. 

Persons  finding  cylinders  with 
improper  specification  markings  should 
immediately  take  the  following 
precautions: 

1.  If  a  cylinder  has  been  filled,  its 
entire  contents  should  be  vented  in 
order  to  relieve  internal  pressure. 

2.  The  vented  cylinders  should  be 
rendered  unusable  by  drilling  or 
pimching  a  hole  in  the  cylinder  wall,  or 
conspicuously  marking 
"CONDEMNED"  cm  the  cylinders  or,  at 


a  minimum,  segregating  the  cylinder 
from  all  other  cylinders,  and  placing 
them  in  a  secure  area,  and  meriting  them 
conspicuously  with  a  tag  or  label 
indicating  they  may  not  be  used. 

3.  Under  nimrcumstances  should  any 
of  the  cylinders  in  question  be  filled, 
refilled,  or  used  for  any  purpose  other 
than  soap. 

4.  Any  person  in  possession  of  such 
a  cylinder  should  contact  Mr.  Irving  R. 
Abis  at  the  above  phone  niunber. 

Persoas  finding  SCUBA  cylinders 
beering  a  RIN  of 

B    4 

X  Y 

8    7 

where: 

X  B  mondi  of  interert 

Yayeerofretest 
should  immediately  take  the  following 
precautions: 

1.  If  the  cylinder  has  been  filled,  its 
entire  contents  should  be  vented  in 
order  to  relieve  internal  pressure. 

2.  The  vented  cylinders  should  be 
taken  to  a  DOT-authorized  cylinder 
retest  facility  for  visual  reinspection  and 
hydrostatic  retest  to  determine 
compliance  with  the  HMR. 

3.  Under  no  circumstances  should  the 
cylinders  be  filled,  refilled  or  used  for 
any  purpose  other  than  scrap,  absent  a 
reinspection  and  retest  by  a  DOT> 
authorized  facility. 

4.  Any  person  in  possession  of  such 
a  cylinder  should  contact  Mr.  Irving  R. 
Abis  at  the  above  phone  number. 

It  is  further  recommended  that 
persons  finding  cylinders  with  improper 
specification  markings  or  potentially 
fraudulent  RIN  markings  ^ould  contact 
the  owner,  company,  or  distributor  from 
whom  they  were  obtained,  for  their 
disposition. 

Issued  in  Washington,  DC  on  August  4, 
1993. 

Alan  I.  Koberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc  93-19041  Filed  a-9-93: 8:45  am| 
BMJJNO  COOC  4S10-W-H 


TranaH  Taehndogy  Program:  Advloory 
Commltlaa  Maallng 

AOBICV:  Federal  Transit  Administratiaa, 

DOT. 

ACTKM:  Notice  of  meeting— date  change. 

■UMMHRY  This  Dotioe  is  to  reschedule 
the  meeting  of  the  Federal  Transit 
Adminiatfation's  (FTA)  Transit  Industry 
Technology  Oavekipment  Advisory 
Committee  as  announced  in  the  Federal 
Register  on  July  6. 1993  at  58  FR  36244. 
lliat  meeting,  originally  scheduled  for 
August  18, 1993,  will  now  be  held  on 
August  31, 1993. 

The  discussions  will  focus  on  the 
genoral  condition  of  the  transit 
equipment  market,  legislative  and 
institutional  barriers  to  transit  industry 
growth,  methods  of  stimulating 
technological  innovation,  defense 
conversion  opportunities,  and  how  the 
Department  can  fM^litate  increased  U.S. 
production  of  rail  and  transit  equipment 
for  both  domestic  consiunption  and 
export. 

HEETMa  DATE:  The  meeting  will  take 
place  August  31, 1993, 9  a.m.  to  4:30 
p.m. 

A00RE88CS:  The  Advisory  Committee 
meeting  will  be  held  in  room  2230  at  the 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 

FOR  RJRTHEn  MFORMATION  CONTACT: 
Jeffrey  G.  Mora,  Federal  Transit 
Administration,  Office  of  Technical 
Assistance  and  Safety,  (202)  366-0215. 

PROCEDURES:  The  FTA  will  provide 
interpreters  for  persons  with  hearing 
disabilities,  if  requested  by  August  27. 
1993.  All  meetings  of  tiie  Transit 
Industry  Technology  Development 
Advisory  Committee  will  be  open  to  the 
public. 

ksued  on:  August  6, 1993. 
Grace  Cmikaa, 
Deputy  Administrator. 
(FR  Doc  93-19287  Filed  S-6-93;  4:01  pm) 
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Sunshine  Act  Meetings 


F«da«l  Ragtotar 
Vol.  5«.  No.  152 
Tuesday,  August  10,  1993 


This  Motion  of  «w  FEDERAL  REGISTER 
eonliin*  noicas  of  nwMnoi  mJilthft  undsf 
the  "Oovammant  in  tw  SunMn*  AcT  (Pub. 
L.  94-409)  5  U.S.C.  5S2tXa)(3). 


MTBWrATI  COMMCnCC  COMMSKM 
Commission  Vodng  Confarence 
;  AND  DATE:  10:00  a.m.,  Tuesday. 


August  17, 1993. 

PLACE:  Hearing  Room  A.  Interstate 
Commeice  Commission.  12th  and 


Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSEO:  Docket  No. 
38302S,  United  States  Department  of 
Energy  and  the  United  States 
Department  of  Defense  v.  Baltimore  & 
Ohio  Railway  Company,  et  al.  and 
Docket  No.  38376S.  United  States 


Department  of  Energy  and  the  United 
States  Department  of  Defense  v. 
Aberdeen  &  Rockfish  Co.,  et  al. 

COKTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  AfCairs,  Telephone:  (202) 
927-5350.  TDD:  (202)  927-5721. 
SMoay  L.  Strickland.  Jr.. 
Secretary. 
[FR  Doc  93-19256  Filed  8-6-93;  3:34  pm] 
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Corrections 


Vol.  58.  No.  152 
Tuesday,  August  10,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  edMorial  oorrectlone  of  prevkxisiy 
publtehed  Presidential,  Rule.  Proposed  Rule, 
and  Noboe  documents.  These  corrections  are 
prepared  t>y  the  OfNce  of  tie  Federal 
Register.  J^^ency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categoriee 
elsewhere  In  the  Issue. 


DEPARTIieNTOF  THE  IKTERIOR 

Bureau  of  Land  Managwnwtt 
[NV-«3(M21046:  N-S2061] 

RMtty  Action:  LMsa/PurchMO  for 
RocfMtion  artd  Public  Purpoaaa,  Clark 
County,  NV 

Correction 

In  notice  document  93-16722 
appearing  on  page  38137  in  the  issue  of 
lliuTsday.  July  15, 1993,  make  the 
following  corrections: 

1.  On  page  38137.  in  the  first  column, 
under  SUMMARY,  in  the  seventh  line,  and 
in  the  first  paragraph  under  the  land 


description,  in  the  seventh  line.  "Public  "includes"  should  read  "include",  in 
Purposes  Act"  was  misspelled.  the  20th  line  "215.086."  should  reed 
^„^  gppj  ie»4M)  "215.068.",  and  in  the  23d  line  "or" 
should  read  "for". 

BILUNQ  coos' 1tSS^'4> 

DEPARTMENT  OF  TRANSPOfTTATION     

FOdarai  AvIaUon  Adminiatration 

14  CFR  Part  71 

(Akspaoe  Doehst  »4e.  92WIWA-8] 

Propoaad  EataMiatimant  of  Ciaaa  C 
Airepaca;  Aahavilla  Raglonal  Airport; 
NC 

Correction 

In  proposed  rule  document  93-17362 
beginning  on  page  39479  in  the  issue  of 
Friday.  July  23. 1993,  make  the 
following  corrections: 

1.  On  page  39481.  in  the  third 
column,  under  Costs,  in  the  first 
paragraph,  in  the  next  to  last  line,  "and" 
should  read  "are". 

2.  On  page  39482,  in  the  2d  coliunn. 
in  the  last  hill  paragraph,  in  the  8th  line 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN2900-AF8a 
Evidanca  Raquiramania 

Correction 

In  rule  document  93-16599  beginning 
on  page  37856  in  the  issue  of 
Wednesday,  July  14, 1993,  make  the 
following  conection: 

13.203    [Corredsd] 

1.  On  page  37857,  in  the  second 
column,  in  §  3.203(c),  in  the  sixth  line, 
"with"  should  read  "which". 

iiuMa  ooot  tsas«i-o 
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Part  II 

Department  of 
Education 

34  CFR  Part  614 

College  Facilitie*  Loan  Program;  Rule 
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OEPARTMENT  OF  EDUCATION 
34CFRP«t614 


CoHeQe  Facttltiea  Loan  Prooram 

aqccy:  Department  of  Education. 
ACTION:  Final  Regulations. 


r:  The  Secretary  amends  the 
regulations  govoning  the  College 
Facilities  Loan  Program.  The  program 
provides  low-interest  loans  to  assist 
instituticais  of  higher  education  or 
higher  education  building  agendas  with 
the  construction,  reconstruction,  or 
renovation  of  housing,  imdergraduate 
and  graduate  academic  facilities,  and 
other  educational  fiKdlities. 

The  regulations  implement  changes 
made  in  the  program  oy  the  Higher 
Education  Amendments  of  1992,  as  well 
as  make  other  changes  to  improve  the 
administration  and  management  of  the 
program.  Specifically,  the  regulations 
revise  eligibility  conditions,  selection 
criteria,  and  other  terms  and  conditions 
for  the  award  of  loans  under  the 
program. 

EFfCCnvE  DATE:  These  regulations  take 
effect  either  September  24, 1993  or  later 
if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Departmeat  of  Education 
contact  person.  A  document  announdng 
the  effective  date  will  be  published  in 
the  Federal  Re^star. 
FOR  FURTMER  mmrnAlWH  CONTACT: 
Sasal^B.  Babaon.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW, 
room  3022.  ROB-3.  Washington,  DC 
20202-533aTeI^hoaa:  (202)  708- 
6865.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  MPORMATION:  The 
College  Fadlities  Loan  Program  furthers 
the  ob)ectivea  of  National  Education 
Goal  5  by  enabling  institutions  to 
provide  fedlities  for  programs  that  will 
enable  Americans  to  acquire  the  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  Uie  rights  and 
responsibilities  of  dtizenship. 

The  Higher  Education  Amendments 
of  1992  reauthorized  and  revised  the 
College  Fadlitiek  Loan  Program.  The 
program  is  now  authorized  by  title  VH, 
part  C  of  the  Higher  Education  Act  of 
1965.  as  amended.  In  view  of  the 
statutory  changes  that  were  made  to  the 
program,  the  Secretary  is  revising 
existing  r^ulaUoos  to  conform  to  the 


applicable  statutory  changes,  as  well  as 
to  m^a  otlar  dtaagiw  to  impsove  the 
administration  and  management  of  the 
program. 

On  April  13. 1993.  the  SecralBy 
'  published  a  notice  of  proposed 
rulemaking  for  this  program  ia  the 
Federal  Racister  (58  FR  1929f). 

As  a  resmt  of  a  comment  reoeived.  the 
points  for  the  selection  criteria  for 
construction  of  new  academic  hdlities 
have  been  redistributed  to  give  mote 
weight  to  the  use  of  existing  feniKtiwe. 
and  less  weight  to  relative  impact  of  the 
project. 


UMI 


Analysis  of  Conunents  and  i 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  two  parties 
submitted  comments  on  tbm  proposed 
regulations.  Two  of  the  comments 
suggested  dianges  the  Secretary  is  not 
legally  authori»d  to  make.  An  analysis 
of  the  other  comments  aid  of  dia 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 

Selection  Criteria 

Comment:  One  commenter  objected  to 
the  measure  of  relative  impact  of  the 
project  as  a  selection  criterion  for  new 
construction  and  Moovation  of 
academie  fadiities.  Hie  comments 
objected  that  the  ratio  used  could  have 
a  perverse  impact  of  ranking  institutions 
with  little  substandard  space  above 
thoa»%nth  a  large  amount  of 
aubstandani  fedlities.  The  commenter 
also  noted  that  tha  criterion  may  not  be 
relevant  far  new  academic  fedlities 
where  this  criterion  received  the 
greatest  number  of  points. 

IXscussafen:  Rehtive  impad  of  project 
is  a  new  seledion  criterion,  whioi 
meesuies  the  proportion  of  an 
institution's  need  for  new  or  upgraded 
academic  fedlities  that  will  be  met  by 
the  project.  The  measure  is  defined  as 
the  relative  amount  of  substandud 
space  eliminated  by  the  project,  and  die 
highest  score  is  given  where  tha 
proportion  of  substandard  space 
eliminated  to  the  amount  of  subatandard 
academic  space  at  the  institutian  is 
greetest.  It  is  true  that  in  some  instances 
a  school  with  relatively  less  substandard 
space  may  receive  more  points  on  this 
criterion  if  its  projed  eliminated  a  larger 
proportion  of  tne  substandard  space.  For 
renovation  projects,  however,  tbera  is  an 
additional  criterion  that  measures 
relative  amount  of  substandard  space 
that  receives  an  equal  number  af  points. 
This  criterion  will  serve  to  offint  any 
potential  perverse  impad.  For  new 
academic  fedlities,  the  criterion  waa 
intended  to  be  an  indired  measure  of 
need  for  new  fecilities  by  considering 
the  extent  to  which  obsolete  buildings 


would  be  replaced.  The  criterion  does 
receive  the  greatest  number  of  points, 
even  though  there  is  no  dired 
relationship  between  the  construction  of 
new  fedlities  and  the  elimination  of 
substandard  fedlities.  Use  of  existing 
facilities  measures  overcrowding.  This 
would  appear  to  be  the  best  dired  and 
quantifiable  measure  of  need  for  new 
facilities. 

Changes:  In  the  seledion  criteria  for 
the  construdion  of  new  academic 
fadlities,  the  points  assigned  to  Use  of 
existing  fadlities  will  be  increased  to  50 
and  the  points  assigned  to  Relative 
impad  of  the  proposed  project  will  be 
decreased  to  20. 

Loan  Level 

Comment:  The  other  commenter 
objeded  to  reducing  the  maximum  loan 
level  from  $3,000,000  to  $2,000,000. 

Discussion:  Over  the  last  several 
years,  the  amount  made  available  by 
Congress  for  loans  has  dropped  about  50  - 
percent.  This  trend  is  not  expaded  to 
change.  The  Department  has  been  able 
to  finance  only  about  10  percent  of  the 
applications  received.  The  demand  for 
loans  is  expeded  to  increase  since 
graduate  institutions  are  now  eligible  to 
apply  for  loans.  The  Department  is 
committed  to  increasing  access  to 
education  as  part  of  its  mission.  These 
fbdors,  together  with  a  new  statutory 
requirement  that  an  institution  finance 
20  percent  of  the  projed  cost  from  non- 
Federal  sources,  will  expand  Federal 
assistance  without  hampering  the 
viability  of  funded  projects. 

Changes:  No  change  has  been  made. 
Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subjed  to  the 
requirvnents  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objedive  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  spedfic 
plans  and  actions  for  this  program. 
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It  ofEducatioiial  Iiiq»act 

In  the  notioe  of  proposed  rulemaking, 
the  Secretaiy  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  doomient  do  not 
require  transmission  of  information  that 
is  gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Soblects  in  34  CFR  Part  614 

Colleges  and  universities.  Education, 
Grant  programs — housing  and 
community  development.  Housing, 
Loan  programs— housing  and 
community  development.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  2, 1993. 
KichaidW.likjr. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.142 — College  Facilities  Loan 
Program) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regiilations  by  revising 
part  614  to  read  as  follows: 

PART  614-COLLEQE  FAaLTTIES 
LOAN  PROGRAM 

Subpart  A   Oanaral 

614.1  What  is  die  College  Facilities  Loan 
Program? 

614.2  Who  is  eligible  to  receive  a  loan? 

614.3  What  types  of  proiects  may  the 
Secretaiy  fund? 

614.4  What  priorities  does  the  Secretary 
establirii? 

614.5  What  regulations  apply? 

614.6  What  definitions  apply? 

Subpart 
Loan? 

614.10  How  does  one  submit  an 
applicatioD? 

614.11  What  evidence,  assurances,  and 
opinions  of  counsel  are  required  of  the 
applicant  institution? 

614.12  What  conditions  of  eligibility  apply? 

Subpart  C— How  Ooaa  Iha  Saeralary  Make 
a  Loan? 

614.20  How  does  the  Secretaiy  evaluate  an 
appUcation? 

614.21  What  selection  criteria  an  used  to 
evaluate  ^plications  for  loans  for 
academic  mdlitias? 

614.22  What  selection  criteria  are  used  to 
evaluate  applications  for  loans  for 
housing  iKilities? 

614.23  What  selection  criteria  are  used  to 
evahiato  qpi^icatioDS  for  loans  for  other 
educational  bdlitias? 


Deaa  Ona  Apply  for  a 


614.24  WhatfandlngUmitatioiMqiply? 

614.25  What  additional  fictors  does  the 
Secretaiy  consider? 

614.26  What  are  tl>e  length  and  maturity  of 
loans? 

614.27  What  is  required  in  a  loan 
agreement? 

614.28  What  kinds  of  security  aie  required 
for  the  loan? 

614.29  What  evidence  of  an  approved  debt 
instrument  is  required? 

614.30  When  does  loan  closing  take  place? 

Subpart  D-%Vhat  ConAiona  Muat  ba  Mat 
Aflar  an  Award? 

614.40  What  conditions  must  be  met  Iwfore 
construction  can  begin? 

614.41  When  must  constmction  begin? 

614.42  What  are  the  general  rules  br 
detenninlng  eligible  development  costs? 

614.43  What  are  ineligible  development 
costs? 

614.44  What  an  the  requirements  Mrith 
respect  to  a  construction  account? 

614.45  What  an  tlie  procedures  far  loan 
disbursement? 

614.46  How  must  the  balance  remaining  in 
the  construction  account  be  disposed  of? 

614.47  How  is  tiie  detennination  of  final 
approved  development  costs  made? 

614.48  How  must  pledged  revenues  be 
applied? 

614.49  What  an  bonoweis'  non-financial 
obligations? 

Subpart  E—CRaaarvad] 

for  a  D>acounlad  Piapawwam  ef  a  Loan? 


614.60    How  does  the  Secretary  provide  for 
a  discounted  firapeyment  of  a  loan? 

AndMrity:  20  U.S.Q  1132d-1132d-3, 
unless  othenvise  noted. 

Subpart  A— Ganarai 

1614.1    wrhallalhaConegaFaeilltiaaLoan 


The  College  Facilities  Loan  Program 
provides  low-interest  loans  to  assist 
institutions  of  higher  education  or 
higher  education  building  agencies  to 
construct,  reconstruct,  or  renovate 
housing,  academic  facilities,  and  other 
educational  facilities  fat  students  and 
faculty. 

(Authority:  20  U.S.C  1132d) 

1614.2   WhoisaHglblatoraoaivaaloan? 
The  following  are  eligible  to  receive  a 
loan  under  this  part: 

(a)  A  public  or  private  non-profit 
instituticm  of  hi^ar  education. 

(b)  A  higher  edtu:ation  building 
agency. 

(Audiority:  20  U.SX1 1132d-3) 

{614J   ¥ftMi  typaa  of  prafada  may  Iha 
Sacfalary  fiNWr 

The  SacTBtary  approves  loans  for 
projects  that  enable  institutions  of 
higher  education  or  hig^  education 
building  aganciaa  to  construct, 
reconstruct,  or  renovata— 


(a)  Housing  facilities  for  students  and 
faculty; 

(b)  Undei^graduate  and  graduate 
academic  facilities;  or 

(c)  Other  educational  fadlitiaa. 

(Authority:  20  U.S.C  1132d-2) 


1614.4   What  priorMaa  deaa  Via 


(a)  The  Secretary  gives  priority  to  the 
renovation  or  reconstruction  of  older 
imdeigiaduate  and  graduate  academic 
facilities  that  have  gone  without  maior 
renovation  or  reconstruction  for  an 
extended  period. 

(b)  In  addition,  each  year  the 
Secretary  may  establish  as  a  priority  the 
following: 

(1)  One  or  more  of  the  activities  (or  a 
combination  of  activities)  listed  in 
§614.3. 

(2)  Replacement  or  repair  of  fadlitias 
damaged  by  a  ma)or  disaster,  as 
declared  by  the  President. 

(c)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S£.  1132d) 

1614.5    WhalreguiatlonaapptyT 

The  following  regulations  apply  to  the 
College  Faciliti^  Loan  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Hi^ar 
Education,  Hospitals,  and  Nonprofit 
Organizations),  subparts  D  and  P. 

(2)  34  CFR  part  75  (Direct  Grant 
Programs).  SS  75.105  and  75.600- 
75.616. 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Inteigovemmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Sdiools 
and  Campuses). 

(b)  The  r^ulations  in  this  part 

(Audiority:  20  U.S.C  1132d-l) 

f<14J   What  dsHnWons  appfy? 

(a)  Definitions  in  the  Act. 

(1)  The  following  taims  used  in  this 
part  are  defined  in  section  734  of  the 

Act: 

Development  cost  (housing  and  otlier 
educational  facilities)  Housing 

histitutioD  of  higher  educaMoD  or  hi^Mr 
education  Imilding  agancy 
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UMI 


Other  aducational  {Kilities 
Undergmhute  acd  graduate  academic 
CKiUties 

(2)  The  following  terms  used  in  this 
part  are  defined  in  tection  782  of  the 
Act:  I 

Academic  £Kilitiea  | 

Construction 

Development  cost  (academic  facilities) 

Reconstruction  or  renovation 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1:  i 

Applicant 

Application 

Award 

Budget 

Deparliuent 

EDGAR 

Facilities 

Fiscal  year 

Nonprofit 

Private 

Public 

Recipient 

Secretary 

State 

Supplies 

(c)  Revised  EDGAR  definitions.  The 
following  terms  defined  in  EDGAR.  34 
CFR  77.1.  are  redefined  for  this  part  as 
follows: 

Acquisition  means  taking  ownership 
of  property  through  purchase  at  fair 
market  value. 

Equipment  means  non-expendable 
personal  property  having  a  useful  life  of 
more  than  ten  years — including 
machinery,  fixtures,  and  other  items 
necessary  for  maintenance  and 
operation  of  a  fedlity— but  excluding 
books,  instructional  materials,  and  other 
items  involving  current  operating 
expenses  such  as  fuel,  supplies,  and 
serviceable  parts.  Equipment  may 
consist  of — 

(i)  Built-in  equipment,  which  is  a 
permanent  part  of  a  facility;  and 

(ii)  Initial  equipment,  wnich  includes 
furniture  and  other  necessary  and 
appropriate  il^fais  ba  the  functioning  of 
a  fedUty.  tdtiAg  into  accotmt  the 
specific  ptir^ses  of  the  facility. 

Project  mens  the  construction 
activity  that  ts  proposed  for  funding  by 
an  applicant  under  this  program. 

(d)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Higher  Education  Act 
of  1965.  as  amended.  Unless  otherwise 
indicated,  references  to  titles  in  this  part 
are  to  titles  of  the  Act. 

Assignable  area  means  the  square 
footage  of  floor  space  in  fiadlities  that  is 
designated  and  available  for  assignment 
to  specific  functional  ptirposes,  but  does 
not  include— 

(i)  Areas  used  for  general  circulation 
within  a  building; 


(ii)  Areas  for  public  washrooms; 

(iii)  Areas  for  Duilding  maintenance  or 
custodial  services:  or 

(iv)  Areas  in  central  maintenance  and 
utility  facilities  that  exist  only  to 
support  the  operation  and  use  of  other 
structures. 

Design  capacity,  with  respect  to 
housing,  means  the  number  of 
occupants  a  building  was  originally 
designed  to  house  or,  if  fevrer,  the 
maximum  number  of  occupiants 
permitted  by  current  State  or  local 
buildins  codes. 

Faculty  means  members  of  the  feculty 
and  their  families. 

Full-time  enrollment  means  the 
number  of  full-time  undergraduate  and 
graduate  students  enrolled  for  the  most 
recent  fall  semester,  as  reported  by  the 
institution  of  higher  education  to  the 
National  Center  for  Education  Statistics 
of  the  Department  in  its  annual 
Integrated  Postsecondary  Education 
Data  Systems  (IPEDS)  survey. 

Gross  area  means  the  total  square 
footage  of  floor  space  within  the  outside 
faces  of  exterior  walls  in  the  facilities, 
including  common  areas  such  as  halls 
and  stairways,  public  washrooms,  and 
areas  for  building  maintenance  and 
utilities. 

Major  renovation  means 
reconstruction  or  renovation  with  a  total 
development  cost  in  excess  of  $250,000. 

Part-time  enrollment  means  the 
number  of  part-time  undergraduate  and 
graduate  students  enrolled  for  the  most 
recent  fell  semester,  as  reported  by  the 
institution  of  higher  education  to  the 
National  Center  for  Education  Statistics 
of  the  Department  in  its  annual  IPEDS 
survey. 

SuDstandard  facilities  means  facilities 
that  are  owned  or  leased  by  an 
institution  of  higher  education  that  fail 
to  meet  current  applicable  State  or  local 
building  code  requirements. 

(Authority:  20  U.S.C  1132d-l) 

Subpart  B— How  DoM  On*  Apply  for  • 
Loan? 

|«14.10   HowdoaaonesubmHan 

application? 

An  applicant  for  a  loan  shall  submit 
an  application  to  the  Secretary  at  the 
time,  in  the  manner,  and  containing  the 
information  required  by  the  Secretary. 

(Authority:  20  U.S.C  1132d-l(c)) 


1614.11    What  avManea,aaaunHtoea,  and 
opMona  of  couneal  aie  requlrad  of  the 

An  applicant  shall  submit  to  the 
Secretary,  as  part  of  its  application,  the 
following  evidence,  assurances,  and 
opinions  of  counsel: 

(a)  Satisfectory  evidence  that  the 
applicant  has  or  will  have  an  interest  in 


the  project  site  based  on  title  or  lease 
(including  the  right  of  access)  that  is 
sufficient  to  ensure  the  applicant's 
undisturbed  use  and  possession  of  the 
facilities  for  not  less  than  the  useful  life 
of  the  facilities  or  50  years,  whichever 
is  longer. 

(b)  Satisfactory  evidence  that  the 
applicant  has  the  necessary  legal 
authority  to — 

(1)  Finance,  construct,  reconstruct,  or 
renovate  and  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the 
proposed  loan;  and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  the 
proposed  loan. 

(c)  Satisfactory  assurance  that  if  the 
applicant  accepts  the  loan,  the  applicant 
will  comply  with  the  terms  and 
conditions  for  repayment  of  the  loan. 

(d)  Satisfactory  assurance  that  the 
applicant  will  secure  the  loan  in  a 
manner  the  Secretary  finds  will 
reasonably  assure  repayment.  The 
security  may  be  one  or  a  combination  of 
methods  listed  in  §614.28. 

(e)  Satisfectory  assurance  that  the 
applicant  will  not  sell,  mortgage, 
encumber,  or  lease  to  others  during  the 
life  of  the  loan  the  facility  aided  by  the 
loan  without  the  consent  of  the 
Secretary. 

(f)  Legal  opinions  by  bond  counsel  or 
legal  counsel  with  respect  to— 

(1)  The  legal  sufficiency  of  the  note  or 
the  bond  issue  that  the  applicant 
proposes  to  offier  to  seoue  the  loan; 

(2)  The  legal  authority  of  the 
applicant  to  offer  the  note  or  bond  issue 
and  secure  it  by  the  proposed  collateral: 
and 

(3)  The  legal  sufficiency  of  the  debt 
instrument  and  collateral  on  delivery. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1840-0580) 
(Authority:  20  U.S.C  1132d-l(c)) 

IS14.12   WturteondMona  of  eligibility 
■PPlyT 

(a)  (1)  An  applicant  may  submit  only 
one  application  for  a  loan  in  any  fiscal 
year. 

(2)  For  purposes  of  paragraph  (8)(1)  of 
this  section.  Uie  Secretary  considers  as 
a  separate  applicant  a  branch  campus  of 
a  multicampus  institution  if  that 
campus  has  its  own  Employer 
Identification  Ntmiber  (EIN)  or  Federal 
Interagency  Committee  on  Education 
(FICE)  number. 

(b)  The  Secretary  considers  a  project 
eligible  to  receive  assistance  only  if  the 
applicant  has  not  contracted  for 
construction  before  filing  its  loan 
application. 

(c)  The  Secretary  does  not  approve 
anodier  college  fedlities  loan 
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authorized  under  pert  C  title  VII,  of  the 
Higher  Education  Act  Cor  eny  bdlity  on 
the  campus  of  an  institution  of  higher 
educetion  until  five  years  after  the  date 
on  which  a  previous  loan  reservation  for 
a  facility  on  that  campus  was  made, 
unless  the  loan  is  intended  to  be  used 
to  construct  or  fooonstruct  a  fiscility 
damaged  as  a  result  of  a  major  disaster, 
as  declared  by  the  President  The 
limitation  provided  for  in  this  paragraph 
applies  only  to  loans  authorized  imder 
part  C,  title  VII,  of  the  HEA. 

(d)  The  Secretary  does  not  approve  a 
loan  to  an  institution  that  is — 

(1)  Delinquent  on  a  loan  previously 
made  under  the  Act,  at  under  title  IV  of 
the  Housing  Act  of  1950,  whether  or  not 
the  Secretary  has  agreed  to  any 
deferment;  or 

(2)  In  default  of  any  other  obligation 
made  under  any  other  Federal  program. 

(e)  The  Secretary  does  not  approve  a 
loan  to  an  institution  that  is  financially 
insolvent  or  that  is  not  able  to 
demonstrate  that  it  has  the  capacity  to 
meet  the  debt  service  requirements  to 
repay  the  loen. 

(Authority:  20  U.S.C  1132d-{b).  1132d-l(c)) 

Subpart  C—Oom  Does  the  Secretary 
MakeaLoraT 


1614.20    How 


the  Secretary  •valuata 


The  Secretary  evaluates  an 
application  for  a  loan  to  construct, 
reconstruct  or  renovate— 

(a)  Undergraduate  and  graduate 
academic  facilities  according  to  the 
criteria  in  §614.21; 

(b)  Housing  facilities  according  to  the 
criteria  in  §614.22;  and 

(c)  Other  educational  facilities 
according  to  the  criteria  in  §  614.23. 

(Approved  by  the  Office  of  Management  and 
BudgBt  under  oontiol  number  1840-0580) 
(Authority:  20  U.S.C  1132d-l(c)) 


1614.21 
to 


tar  loana  tar 


(a)  The  Secretary  evaluates  each 
application  for  a  loan  to  construct  new 
academic  facilities  according  to  the 
following  criteria: 

(1)  Use  of  existing  academic  facilities. 
(50  points) 

(i)  The  Secretary  assesses  the  extent  to 
which  the  institution  makes  use  of  its 
existing  undeigraduate  and  graduate 
academic  fiMdIities  by  considwing  the 
amount  of  essignaUe  squara  feet  in 
those  facilities  per  student,  as  calculated 
by  dividing  the  assignable  square  feet  by 
the  sum  of  the  fuU-time  enrollment  and 
one-third  of  the  pert-time  enrollment 

(ii)  The  Seaelaiy  essigns  the  highest 
scores  to  institutions  vrith  the  smallest 


amount  of  assignable  squara  feet  per 
student 

(2)  Relative  impact  ofpn^ect.  (20 
points) 

(i)  The  SecrMary  oonsidars  the  extent 
to  whidi  the  new  facilities  will  reduce 
the  amount  of  assignable  square  fa«t  of 
substandard  fadlitiee  as  meesurad  by 
dividing  the  assignable  squara  feet  of 
substandard  facilities  eliminated  as  a 
result  of  the  proiect  by  the  assignable 
square  feet  of  substandard  academic 
facilities. 

(ii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  facilities 
eliminated  by  the  project 

(3)  Enrollment  of  low-income 
students.  (20  points) 

(i)  The  Secretary  considers  the  extent 
to  which  the  institution  serves  large 
numben  and  percentages  of  low-income 
students. 

(ii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  %vith  the  largest 
number  of  students  receiving  Pell 
Grants,  Bs  calculated  by  the  simi  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(iii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividii^  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  eiuollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment 

(4)  Financial  need.  (10  points) 

(i)  The  Secretary  considers  the  total 
current  funds  revenues  per 
undergraduate  and  graduate  student,  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  sum  of  the  fiiU-time 
enrollment  and  one-third  of  the  part- 
time  enrollment  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  survey  for  the  most  recent 
year  for  which  data  are  available. 

(ii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  lowest 
revenues  per  student 

(b)  The  Secretary  evaluates  each 
application  tot  a  loan  to  reconstruct  or 
renovate  undergraduate  and  graduate 
academic  facilities  according  to  the 
following  criteria: 

(1)  Period  of  time  since  last  major 
renovation.  (30  points) 

(i)  The  Seoetaiy  considers  the  period 
of  time  that  the  academic  fadlitiee  in 
the  project  have  gone  without  major 
renovation  or  reconstruction. 

(ii)  The  Secretaiy  aasigns  the  highest 
scores  to  the  fadlities  that  have  gone  the 


longest  time  without  mejor  reoovatiao 
or  reconstructian. 

(2)  Relative  amount  of  substandard 
facilities.  (20  points) 

(i)  The  Secretary  oonsidars  the  extent 
to  which  the  institution's  undergraduate 
and  graduate  academic  fadlities  are 
substandard  as  measured  in  terms  of  a 
percentage  obtained  by  dividing  the 
amoimt  of  assignable  souare  feet  of 
substandard  academic  ndlities  by  the 
assignable  square  feet  in  the 
institution's  existing  academic  fadlities. 

(ii)  The  Secretery  easigns  the  hi^Mst 
semes  to  institutionis  with  the  highest 
relative  percentage  of  substandud 
fadlities. 

(3)  Relative  impact  of  project.  (20 
points) 

(i)  Tlie  Secretary  considers  the  extent 
to  which  the  fadlities  in  the  projed  will 
reduce  the  amount  of  assignable  square 
feet  of  academic  fadlities  at  the 
institution  that  are  substandard  by 
dividing  the  assignable  square  feet  of 
substandard  academic  bdlities 
eliminated  by  the  projed  1^  the 
assignable  square  net  of  substandard 
academic  fadlities  at  the  institution. 

(ii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  fadlities 
eliminateid  by  the  project 

(4)  Enrollment  of  low-income 
students.  (20  points) 

(i)  The  Secretary  considera  the  extent 
to  which  the  institution  serves  large 
numbera  and  percentages  of  low-income 
students. 

(ii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
number  of  students  receiviitg  Pell 
Grants,  as  calculated  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(iii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  laigest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  wirollment  and  one-third  of 
the  part-time  enrollment 

(5)  Financial  need.  (10  points) 

(i)  The  Secretaiy  considera  the  total 
current  funds  revenues  per 
\mdeigraduate  and  graduate  student  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  siun  of  the  full-time 
enroUmmt  and  one-third  of  the  part- 
time  enrollment  These  revenues  must 
be  baaed  on  data  reported  in  the  annual 
National  Center  iorEducatioo  Statistics'    ; 
Integrated  Postsecondeiy  Education  i 

Data  Systems  survey  for  the  most  recent    ! 
year  for  which  data  are  availid>le.  I 
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(ii)  The  Secretary  assigns  tha  highest 
scores  to  institutions  with  the  lowest 
revenues  per  student 

(Appravad  by  tba  Office  of  MaaagBment  and 
Bu^^  under  oontrol  mmbar  lMO-0580) 
(Authoritr-  20  U.S.C  1132d-l(c)) 


ftioa 

ID  ewBliMii  appHeaMene  fer  loane  far 


UMI 


The  Secretary  uses  the  following 
criteria  to  evaluate  a  loan  application  for 
housiiw  facilities: 

(a)  Iwe  of  existing  housing.  (20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution  makes  effiactive 
use  of  the  undergraduate  and  graduate 
student  housing  space  that  it  owns  or 
leases  ss  measmed  by  the  number  of 
assignable  square  feet  per  student 
occupant 

(2)  The  Secretary  assigns  the  highest 
•cores  to  institutions  with  the  smallest 
amount  of  a8signd>le  square  feet  per 
student  occupant 

(b)  Housing  deficiency.  (15  points) 

(1)  The  Secretary  considera  the  extent 
to  which  the  institution  has  a  housing 
defidency  as  meesured  by  the  number 
of  acconunodations  required  to— 

(i)  Eliminate  overcrowding  of 
undergraduate  and  graduate  students; 
that  is,  occupancy  of  housing  facilities 
owned  or  leased  by  the  institution  that 
is  in  excess  of  design  caoadty; 

(ii)  Provide  accommodations  for 
undergraduate  and  graduate  students 
living  in  substandani  housing  that  is 
owned  at  leesed  by  the  institution;  snd 

(iii)  Provide  accommodatians  for 
undergraduate  and  graduate  students 
denied  housing  but  registered  for  classes 
for  the  opening  Call  semester  preceding 
the  date  of  application. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  vrith  the  greatest 
housing  defidency. 

(c)  Relative  housing  deficiency.  (15 
points) 

(1)  The  Secretary  considera  the  extent 
to  which  the  institution  has  •  relative 
housing  defidency  as  measured  in 
terms  of  a  percentage  obtained  by 
dividing  the  total  housing  defidency  in 
S  614.22(b)  by  the  institution's  total 
undergradxiate  and  graduate  full-time 
enrollment 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  vrith  the  highest 
relative  housing  defidency. 

(d)  Impact  of  the  proposed  project.  (10 
points) 

(1)  The  Secretary  condden  the  imnact 
of  the  proposed  project  as  measured  by 
the  number  of  stiident  accommodations 
the  institution  proposes  to  construct, 
recotostruct.  or  renovate. 

(2)  The  Secretary  assigns  the  highest 
I  to  institutions  constructing. 


reconstructing,  or  renovating  the  largest 
number  of  accommodations. 

(e)  Relative  impact  of  the  proposed 
project.  (10  points) 

(1)  The  Secretary  considera  the 
relative  impact  of  the  proposed  project 
as  measured  by  the  percentage  obtained 
by  dividing  the  number  of 
accommodations  to  be  provided  by  the 
project  by  the  total  housing  defidency 
obtained  under  S  614.22(b). 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  writh  the  highest 
relative  imped,  not  to  exceed  100 
percent 

(f)  Enrollment  of  low-irHX>me  students. 
(20  points) 

(1)  The  Secretary  considera  the  extent 
to  which  the  institution  serves  large 
numben  and  percentages  of  low-iucome 
students. 

(2)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
number  of  students  receiving  Pell 
Grants,  as  calculated  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(3)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
&ants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment. 

(g)  Financial  need.  (10  points) 

(1)  The  Secretary  considera  the  total 
current  funds  revenues  per 
undergraduate  and  graduate  student,  as 
calculated  by  dividhig  the  amount  of 
revenues  by  the  sum  of  the  full-time 
enrollment  and  one-third  of  the  part- 
time  enrollment.  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  survey  for  the  most  recent 
yeer  for  which  data  are  available. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  %vith  the  lowest 
revenues  per  student 

(h)  If  an  applicant  does  not  have  any 
existing  hoiudng  bdlitieb.  the  Secretary 
evaluates  the  application  on  the  basis  of 
criteria  in  peragraphs  (d).  (e).  (f).  and  (g) 
of  this  section  and  assigns  the  points  as 
follows: 

(1)  Imped  of  the  proposed  projed  as 
measured  in  S  614.22(d).  (35  points) 

(2)  Relative  imped  of  the  proposed 
projed  as  measured  by  dividing  the 
imped  of  the  proposed  projed  obtained 
under  §  614.22(d)  by  the  total  full-time 
enrollment  (35  points) 

(3)  Enrollment  of  low-income 
studento  as  meesured  in  §  614.22(f).  (20 
points) 


(4)  Finsndal  need  as  measiued  in 
S  614.22(g).  (10  points) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0580) 
(Authority:  20  U.S.C  1132d-l(c)) 

1614.23    Wm  aalaotlon  crilaria  are  ueed 
te  eveluale  appllcetiene  toe  leene  for  etfter 


The  Secretary  evaluates  each 
application  for  a  loan  for  other 
educational  fadlities  according  to  the 
follo%ving  criteria: 

(a)  Use  of  existing  other  educational 
facilities.  (20  points) 

(1)  The  Secretary  assesses  the  extent 
to  which  the  institution  makes  use  of  its 
existing  other  educational  facilities  by 
considering  the  amount  of  assignable 
square  faet  in  those  fadlities  per 
student,  as  calculated  by  dividing  the 
total  assignable  square  feet  by  the  sum 
of  the  full-time  enrollment  and  one- 
third  of  the  part-time  enrollment. 

(2)  The  Seoetary  assigns  the  highest 
scores  to  institutions  with  the  smallest 
amount  of  square  feet  per  student. 

(b)  Relative  amount  of  substandard 
facilities.  (20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution's  other 
educational  fadlities  are  substandard  as 
measured  in  terms  of  a  percentage 
obtained  by  dividing  the  amount  of 
assignable  square  feet  of  substandard 
other  educational  fadlities  by  the  total 
existing  assignable  square  feet  of  other 
educational  facilities. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  highest 
relative  amount  of  substandard 
fadlities. 

(c)  Relative  impact  of  project.  (30 
points) 

(1)  The  Secretary  considera  the  extent 
to  which  the  fadlities  in  the  projed  will 
reduce  the  amount  of  assignable  square 
feet  of  substandard  other  educational 
fadlities  by  dividing  the  assignable 

auara  feet  of  substandard  other 
lucational  fadlities  eliminated  by  the 
projed  by  the  assignable  square  faet  of 
substandard  other  educational  fadlities 
at  the  institution. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  fadlities 
eliminateid  by  the  projed. 

(d)  Enrollment  of  low-income 
students.  (20  points) 

(1)  TbB  Seoetary  considera  the  extent 
to  which  the  institution  serves  large 
numbers  and  percentages  of  low-income 
students. 

(2)  The  Secretary  assigns  up  to  ten 
points  to  institutions  wiUi  the  largest 
number  of  students  receiving  Pell 
(^anta.  as  calculated  by  the  sum  of  the 
full-time  enrolhnent  and  one-third  of 
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the  part-time  enrollment  receiving  those 
grants. 

(3)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment 

(e)  Financial  need.  (10  points) 

(1)  The  Secretary  considers  the  total 
current  funds  revenues  per 
undergraduate  and  graduate  student,  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  sum  of  the  full-time 
enrollment  and  one-third  of  the  part- 
time  enrollment  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  survey  for  the  most  recent 
year  for  which  data  are  available. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  %«rith  the  lowest 
revenues  per  student 

(Appnoved  by  the  OfBca  of  Management  and 
Budget  under  control  number  1840-0580) 
(Authonty:  20  U.S.C  1132d-l(c}) 

{614J4   What  funding  HmitMtona  apply? 

(a)  The  Secretary  awards  not  more 
than  12.5  percent  of  the  amoimt  of  the 
funds  provided  under  this  part  to 
educational  institutions  within  any  one 
State. 

(b)  The  maximum  loan  that  the 
Secretary  makes  to  an  eligible  applicant 
is  $2,000,000. 

(c)  The  minimum  loan  that  the 
Secretary  makes  to  an  eligible  applicant 
is  $250,000. 

(d)  A  loan  under  this  program  may 
not  exceed  80  percent  of  the  total 
eligible  development  cost  of  the  project 
as  determined  by  the  Secretary;  20 
percent  of  the  total  eligible  development 
cost  must  be  provided  from  non-federal 
sources. 

(e)(1)  The  Secretary  makes  a  loan  only 
if  the  Secretary  finds  that  the  applicant 
is  unable  to  secure  from  other  sources 
a  loan  with  terms  and  conditions 
equally  as  favorable  as  the  terms  and 
conditions  applicable  to  loans  under 
this  part 

(2)  To  assist  the  Secrotary  in  making 
this  determination,  the  applicant  ^11 
comply  with  any  procedures  the 
Secretary  may  require,  including  public 
advertising  for  bids,  if  bonds  are  to  be 
issued. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0580) 
(Authority:  20  U.S.C  1132d) 


1614.25    WMaddMonaifMters  does  the 
Secratary  consider? 

(a)  The  Secretary  awards  additional 
points  to  an  institution  located  in  Guam, 
the  Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  that  has  applied  for 
assistance  imder  this  program. 

(b)  The  additional  points  equal  10 
percent  of  the  points  the  institution's 
application  otherwise  received. 

(Authority:  20  U.S.C  1144a) 

f«14^   WiMlarethelengttiandnwturliy 
of  iosner 

(a)  (1)  The  maximum  repayment 
period  for  a  loan  under  this  program  is 
30  yean,  unless  the  Secretary  finds  that 
a  longer  repayment  period  is  necessary. 

(2)  In  no  case  may  a  loan  repayment 
period  exceed  the  lesser  of  50  yean  or 
the  estimated  useful  life  of  the  fedlities 
to  be  constructed,  reconstructed, 
renovated,  or  purchased  with  the 
proceeds. 

(b)  Loans  must  bear  interest  at  a  rate 
not  to  exceed  5.5  percent  per  annimi  or 
the  total  of  one-quarter  of  1  percent  per 
annum  added  to  the  rate  of  hiterest  paid 
by  the  Secretary  on  funds  obtained  from 
the  Secretary  of  the  Treasury,  whichever 
is  lower. 

(c)  Unless  the  Secretary  authorizes 
otherwise— 

(1)  The  borrower  must  repay  the  loan 
semi-annually  in  substantially  level 
total  annual  installments  of  principal 
and  interest; 

(2)  The  Secretary  may  approve  a  loan 
that  does  not  mature  serially  if  that  type 
of  loan  is  necessary  to  be  compatible 
with  a  borrower's  total  financial 
planning;  and 

(3)  For  a  reasonable  period  of  time- 
normally  not  exceeding  two  yean 
following  the  closing  of  the  loan — the 
Secretary  may  permit  a  borrower  to 
make  payments  of  interest  only. 

(Authority:  20  U.S.C  1132d-l(c)) 
1614.27   WhM  Is  required  In  a  loMi 


(a)  The  Secretary  prepares  and  sends 
a  loan  offer  to  an  applicant  if— 

(Ij  The  application  meets  all 
requirements  of  the  Act  and  the 
regulations  in  this  part;  and 

(2)  The  Secretary  approves  the  project 
and  reserves  funds  for  it. 

(b)  The  loan  offer— 

(1)  Contains  the  terms  and  conditions 
for  the  loan  including  financial 
reporting  requirements;  and 

(2)  Is  conoitioned  on  the  acceptance 
of  these  terms  and  conditioDS. 

(c)  The  accepted  loan  ofCv  constitutes 
the  agreement  oetween  the  Secretary 
and  me  applicant  for  the  loan. 


(Authority:  20  U.S.C  1132d-l(c)) 

1614.26   Whstliindsofaeeurliyare 
required  for  die  loan? 

(a)  A  borrower  shall  evidence  its  loan 
by  either  a  note  or  bonds  issued  by  the 
borrower  and  secured  by  a  mortgage,  a 
trust  indenture,  project  revenues,  other 
revenue  sources,  or  any  combination 
thereof. 

(b)  If  the  Secretary  determines  that 
additional  security  is  needed  to  assure 
loan  repayment,  the  Secretary  may 
reouire  one  or  more  of  the  following: 

(1)  A  pledge  of  income  frx>m 
endowment  funds; 

(2)  A  pledge  of  securities; 

(3)  A  mortgage  on  other  fedlities  or 
real  property:  or 

(4)  A  guarantee  of  the  payment  of 
prindpal  and  interest  by  a  third  party. 

(Approved  by  the  Office  of  Managsment  and 
Budget  under  control  number  184O-0S80) 
(Authority:  20  U.S.C  1132d-l(c)) 

1614.29   wnst  avMsnoa  of  an  appfowad 
aem  HMuumeni  ■  raqwreor 

After  signifying  to  the  Secretary  its 
acceptance  of  a  loan  offer,  a  borrower 
shall  furnish  to  the  Secretary  evidmce 
of  indebtedness  in  the  form  the 
Secretary  prescribes  in  the  loan 
agreement  and  in  accordance  vrith  the 
terms  and  conditions  of  the  loan 
agreement. 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  1840-0580) 
(Authority:  20  U.S.C  1132d-l(c)) 

f614J0   Whan  doao  loan  eloalng  take 
plaea? 

Loan  closing  occurs,  at  a  time  and 
date  determined  by  the  Secretary,  after 
the  award  of  all  prime  construction 
contracts  and  before  the  disbursement  of 
any  loan  proceeds. 

(Authority:  20  U.S.C  1132-d-l(c)) 

SubpMt  0— WhM  CondRlone  Mutt  be 
Met  After  «n  Award? 

f614i>40   What  condMona  MMiat  be  mat 
before  oonatnidlon  can  oaglnr 

The  loan  agreement  must  be  fully 
executed,  and  the  Secretary  must  conoir 
in  the  award  of  all  prime  construction 
contracts  before  construction  can  begin. 

(Authority:  20  U.S.Q  1132d-l(c)) 

1614.41    When  muat  eonaiructlon  bogInT 
An  applicant  must  begin  construction 
within  18  months  of  the  date  on  which 
the  Secretary  made  a  loan  reservation 
for  a  project,  unless  the  applicant 

Erovides  doomientation  that  a  delay 
syond  the  18  months  is  the  result  of 
drcimistances  beyond  the  applicant's 
control 

(Authority:  20  U.S.C  1132d-l(c)) 
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ItlCtt    «MI«M 


The  Secratary  dalanniiiM  digfbb 
dsvalopmont  cotto  by  MMMing  the 
iwaonableneM-and  appropriiteoMS  of 
ocMti  that  would  bo  Incuirad  by  the 
prolKt.  taking  into  account— 

(a)  Tha  timuig  of  wban  cartain  coats 
would  be  incmiad  by  tha  applicant:  and 

(b)  The  q>pUcant's  cmnpUanoa  with 
the  laguktians  in  this  part 

(Authority:  20  U.&C  llS2<l-l(c» 

|t144i 

■T 


(a)  Ilia  Secretary  axdudea  from 
eligible  development  coets  any  costs  for 
constructian,  reconstruction,  or 
renovation  if  the  oontract  wras  entered 
intobefara  the  Secretary  executed  the 
loan  agreement  and  before  the  Secretary 
concurrsd  in  the  award  of  the  contract, 
except  in  cases  where  tibere  is  a  threet 
to  life  or  l^b  or  diere  is  a  nitural 
disaitv  related  to  the  oonalnKtion 

DTOlOCl* 

(b)  In  cases  of  threat  to  lili  or  lin^  or 


natural  disaster,  the  Secrataiy.  in 
detannining  the  eligibility  of  cosU 
incurred  prior  to  execution  of  a  loan 
agreement  and  the  epproval  of  a 
construction  contrart.  requirea  that  tha 
applicant  provide  a  certification  from  a 
licensed  profiBSsional  architect  or 
engineer  that  constriiction  is  necessary 
and  appropriate. 

(c)  Trie  Secretary  axdudea  from 
eligible  development  costs  any  costs 
incurred  for— 

(1)  Land  acquired  before  the  applicant 
filea  the  application: 

(2)  A  structure  acquired  before  the 
applicant  files  the  application: 

(3)  Equipment  procured  before  the 
Seoetary  executea  the  loen  agreement; 

(4)  Ineligible  fadlitiea  inchided  in  the 
total  devewpment  coeta;  and 

(5)  Administrative  overiiead  or  other 
indirect  coets. 

(Authority:  20  U.S.C  1132d-3(d)) 


ft1444  IMMlarotw 
(tea 


(d)  The  bonower  may  invest  the  funds 
in  the  Construction  Account,  unless 
othenvise  prohibited  by  State  or  locel 


M  Any  intareet  ewoed  on  the 
investaMot  of  idle  funds  in  die 
Cuastiuction  Account  during  the 
constructian  period  must  be  draocited 
in  the  Construction  Account  The 
interest  BBUst  be  credited  against  the 
interest  expenee  eccruing  dnirlng  the 
constructioB  period.  In  the  event  that 
interest  earned  aweeds  Intarest 
expense,  the  excess  must  be  used  to 
ledoce  the  outstanding  principal 
amount  of  the  loan. 

(Q  htaieat  expenae  incurred  in 
connection  with  taitecim  financing  may 
be  coneidered  en  eligible  pn^ect 
development  cost. 

( Approvsd  by  the  Office  of  Maoagemant  and 
BuogBt  under  control  number  1840-0580) 
(Authority:  20  U.S.C  1132d-l(c]) 

|t14.4f   WlMterellw 


ardiitedund,  legal,  and  other  items  of 
expense  approved  by  the  Secretary. 

(3)  If  the  Secretary  determines  that  the 
spproved  loan  exceeda  80  percent  of  the 
eligible  development  coat,  the  borrower 
shall  prapay  the  amount  due  at  the  next 
intereat  payment  data. 

(Approved  by  the  OfBce  of  Management  and 
Bo^Bt  under  ooatcol  number  1840-0580) 

(AntfMrity:  20  U.S.C1132d-1) 
|t14^   HewmuetpMged 


UMI 


(a)  A  bonowar  shall  maintain  a 
sepamte  account  known  as  Ifaa 
Consbuction  Account  in  order  to 
account  fo^^ 

(1)  The  proceeds  of  the  sale  of  the 
bonda  or  notae;  and 

(2)  All  other  money  that  the  borrower 
wQl  uae  In  paying  for  the  coDstructicm 
of  die  approved  proJecL 

(b)  Tte  boifowar  shall  document  all 
aApendltures  for  uuuslructiuu, 
rehaUUtatian  or  aoqoisitiaa  through  the 

COOStfQCttOO  AfJIUHIIlii 

(c)  Rsooidheeplng  for  this  account 
must  be  in  accordance  with  generally 
accepted  aooouadng  pilndplea. 


Tlw  borrower  riiall  submit  requesta 
for  loen  disbursement  on  forms 
nescribed  by  the  Secretery  and  ahall 
ntmish  to  the  Secretary  any  additional 
tnibrmation  the  Secretary  may  requeat 

(Approved  by  it»  Office  of  Management  and 
Budget  under  control  number  1840-0580) 
(Authority:  20  U.S.a  1132d-l(c]) 


In  thai 
err 

Upon  full  settlement  with  all 
ooatractora,  auppUars,  and  odier  parties 
to  whom  it  has  incurred  obligatiana 
under  the  project,  a  borrower  must 
dispose  of  any  money  remaining  in  the 
construction  account  in  aocordanoe 
with  the  provisions  of  the  loen 
agreement 

(Autfiority:  20  U.S.C  1132d-l(c)) 
|t14^   Nearial 


(a)  A  borrower  that  has  pledged 
pro|ect  revenues— either  net  or  |_ 
as  saoirity  for  its  loen  must  deposit  all 
pledged  revenuee  in  a  sepezate  ftmd  in 
accordance  %vith  the  tanns  of  the  loan 
agreement 

(b)  This  fund  is  knovm  as  the  Revenue 
Fund. 

(c)  The  borrower  shall  make 
repayments  on  the  loan  frtun  this  fund 
in  accordoDce  with  the  terms  of  the  loan 
agreement. 

(Authority:  20  \}.SJC.  1132d-l(c)) 

§814.40   Whet  are  bofreefere'  nofv4lnenclel 


(a)  For  the  purpose  of  determining  the 
final  approved  development  costs,  the 
Secretary  may  permit  a  borrower  to 
uee    in  place  of  an  audit  by  die  Federal 
Govemmem— a  cartiflcale  of  project 
coats  prepared  on  forms  presorftied  by 
the  Secretary  and  executed  by  tiie 
borrower. 

(b)  (1)  in  conjunction  with  die 
Secretary's  determination  of  final 
approved  development  ooele,  the 
borrower  shell  submit  to  the  Secretary 
whatever  documentation  the  Secretary 
requirea. 

|2)  thtt  documentation  may  indnde, 
but  U  not  Uarited  to,  a  oartificaAe  of 
ectudooet    in  a  fonn  preecribed  by  the 
Seuetaiy    showing  the  ectual  cost  to 
die  borrower  for  construction. 


In  addition  to  ita  financial  obligations 
under  the  loen  agreemoit  a  borrower 
under  this  program  must — as  required 
in  the  loan  agreement— egree  to— 

(a)  Mainta&  ita  statue  aa  an  eligible 
e<faicationd  institution,  inchiding  ita 
accreditation; 

(b)  Use  the  project  for  the  purpose  or 
ptirposes  for  which  the  loan  wras  made, 
unless  the  Secretaiy  appravea  a  change 
of  purpose; 

(c)  Maintain  insurance  on  the  project 
fadUties; 

(d)  Repair  and  maintain  the  projed 
fadlitiea;  and 

(e)  Never  use  the  projed  Cadlities  for 
religions  warship  or  a  sectarian  activity 
or  for  a  school  or  department  of 
divinity. 

(Authority:  20  U.S.C  1132d-l(c)) 


SubpMt  F~'4MImI  CondMoiw  Muot  Bo 
IM  for  A  Otocovnlod  Pfopoymonl  of  o 


II1M0  Newt 

far  •  dtoeountad  pnpayaNni  ef  a  leanf 

(a)  (1)  The  Secretary  may  provide  a 
discount  lor  prepayment  in  nill  of  e 
cnllnfD  fK^^**<—  loen  in  an  amount 
determined  to  be  in  the  best  financial 
interesta  of  the  Federal  Government  for 
institutions  that  mad  die  oonditiaBa 
establiahed  in  paragraph  (b)  of  this 
9occloii« 

(2)  The  tfscoont  te  applicable  bodi  to 
loans  In  current  payment  status  and  to 
loans  in  debuh  tt  long  as  an  institution 
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does  not  become  delinquent  or  in 
default  on  its  loans  after  Octcrfier  1, 
1992.  The  Secretary  reviews  proposals 
from  institutions  with  de&ulted  loans 
separately  from  those  in  current 
payment  status  in  ordw  to  provide 
institutions  in  default  all  possible 
guidance  in  accomplishing  the 

!>repayment  of  their  college  facilities 
oans. 

(b)  The  Secretary  may  approve  a 
proposal  from  an  institution  for 
discounted  prepayment  of  a  college 
facilities  loan  if— 

(1)  The  prepayment  is  made  from 
non>Federal  sources; 

(2)  The  prepayment  is  made  on  a  loan 
issued  before  October  1, 1992  and 
outstanding  for  at  least  five  years; 


(3)  The  prepayment  is  not  derived 
bom  proceeds  of  obligatimis.  the 
income  of  which  is  exempt  frtMn 
taxation  under  the  Internal  Revenue 
Code  of  1986;  and 

(4)  The  prepayment  is  in  an  amount 
determinfld  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  The  Secretary  determines  the 
amount  of  a  prepayment  for  a  loan 
based  on — 

(1)  Current  market  yields  on 
outstanding  maricetable  obligations  of 
the  United  States  with  remaining 
periods  to  maturity  comparable  to  that 
of  the  loan  to  be  prepaid; 

(2)  Current  fair  market  value  of 
outstanding  marketable  obligations  that 


are  of  comparable  quality  to  that  of  the 
loan  to  be  prepakl; 

(3)  Current  and  anticipated 
administrative  costs  incurred  by  the 
Secretary  in  sanridng  the  loan  to  be 
prepaid;  or 

(4)  Current  net  proceeds  that  the 
Secretary  wrould  receive  from 
nongovemmmtal  invMtors  if  the  loan  to 
be  prepaid  were  purchased  by  thoee 
Investors  on  the  opan  market 

(Authority:  20  U.S£.  1132d-le) 

(PR  Doc.  93-19075  Filed  S^S-SS:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 

[OoGtot  Na  26M7] 

Draft  Envlrorunental  Impact  Statement; 
Effecta  of  Changea  of  Aircraft  Right 
Pattama  Over  tfte  State  of  New  Jeraey; 
Extanaion  of  Comment  Period 

AGENCY:  Federal  Aviation 
Administration  (FAAJ.  DOT. 

ACnON:  Extension  of  the  Comment 
Period. 

SUMMARY:  On  November  12. 1992.  the 
FAA  issued  a  Draft  Environmental 
Impact  Statement  (DEIS)  to  assess  the 
impact  of  changes  in  aircraft  flight 
patterns  caused  by  the  implementation 
of  the  Expanded  East  Coast  Plan  (EEC?) 
over  the  State  of  New  Jersey  for  public 
review  and  conunent.  The  DEIS 
evaluates  the  EECP  and  alternatives  to 
its  continued  use.  (See  57  FR  54282. 
November  17. 1992.) 


In  December,  1992,  the  FAA  extended 
the  period  for  public  comment  from 
January  22, 1993  to  March  5, 1993 
because  of  the  Technical  complexity  of 
the  DEIS.  (See  57  FR  61478.  December 
24. 1992.)  On  March  15, 1993  the  FAA 
reopened  the  comment  period  through 
June  14, 1993  due  to  a  request  from  the 
New  Jersey  Citizens  for  Environmental 
Research  (NJCER)  and  a  joint  request 
from  the  Governor  of  New  Jersey  and 
the  Chairman  of  the  Port  Authority  of 
New  York  and  New  Jersey.  In  response 
to  a  request  from  NJCER  the  FAA 
extended  the  comment  period  through 
August  6. 1993.  (See  58  FR  33138.  June 
15. 1993.) 

In  response  to  an  additional  request 
from  NJCER  the  FAA  is  reopening  the 
comment  period  &x>m  August  10 
thro\i^  October  8. 1993.  This  request  is 
supported  by  the  Governor  of  New 
Jersey  and  the  Chairman  of  the  Port 
Authority  of  New  York  and  New  Jersey. 
COMMENT  period:  The  comment  period 
is  reopened  bom  August  10  through 
October  8. 1993. 


ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to: 
Federal  Aviation  Administration,  OHice 
of  the  Chief  Coimsel:  Docket  Number 
26987,  800  Independence  Avenue  SW., 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
will  consider  and  respond  to  all 
comments  directly  within  the  scope  of 
the  DEIS.  The  most  useful  comments  are 
those  which  provide  facts  and  analyses 
to  support  the  reviewer's 
recommendations  or  conclusions.  The 
FAA  will  consider  comments  received 
after  the  close  of  the  comment  period  to 
the  extent  practicable.  The  FAA  will 
issue  a  final  EIS  that  includes 
corrections,  clarifications  and  responses 
to  comments  on  the  DEIS. 

Issued  in  Washington,  DC.  on  August  6, 
1993. 

David  J.  Hurley, 

Director,  Air  Traffic  System  Management. 
(PR  Doc  9^19302  Filed  S-«-93;  4:25  pm) 
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ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  t)oth. 

LSA  •  List  of  CFR  Sections  Affectod 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  useis  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumutative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuir>g 
agerKies.  Significant  sul]|ects  are  carried 
as  cross-references. 
$19.00  per  year. 
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Superintendent  of  Documents  Subscriptions  Order  Fiomi 
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I I    j[  JCil3«  pl«a!ie  send  me  the  fotkiwing  indicated  subscriptions: 

n  LSA«List  of  CFR  Sections  Affirded-one  year  as  issued-S2iX)0  (LCS) 
Lj  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Ctiaxga  aMrs  may  b*  Miptonad  lo  m«  GPO  ORit< 
dnk  at  (202)  7l»-3230  from  8:00  *m  W  4D0  p.m. 
Mfllwn  MM.  Uondatfntm  l/uoiH  llolld^■). 


L  Tbe  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 

Plose  1>pc  or  Print  j 

2. 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  \o  chai^ 


(Company  or  perwrnal  name  i 


(Additional  addreWaltemion  line) 


(Street  address) 


(City.  Stale.  ZIP  Code) 
1 L 


3L  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I I I I I  ~  I I 

LJ  VISA  or  MasterCard  Account 

I  I  M  I  I  M  I  ITT 


(Credit  card  expiration  dale) 


Thmmk  you  for  your  order! 


(Daytime  phone  including  aiea  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Gowemmem  Printing  Office,  Washington,  DC  20402-9371 


(Rev.  10/92) 
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